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INTRODUCTION 


The thirty-sixth edition of the Stikeman Income Tax Act, Annotated publishes the Act as consolidated under the R.S.C. 
1985 5th Supplement, effective March 1, 1994. This edition is current to July 1, 2004. 


A complete list of amending statutes included in this edition is provided in the Table of Amending Acts following this 
Introduction. 


All proposed changes released to February 1, 2004, including draft legislation, Notices of Ways and Means Motions 
and changes announced by means of press releases, are incorporated in context with the relevant provisions of the Act. 


This edition is updated and expanded to include all developments since the last edition Ua ae 
¢ March 23, 2004 Federal Budget measures. . 


¢ February 27, 2004 draft technical amendments and technical explanations (includes the December 20, 2002 draft 
technical amendments as revised, and additional amendments) 


° February 27, 2004 draft regulations relating to pensions and qualified limited partnerships, insurers, foreign affili- 
ates, prescribed properties and permanent establishments 


¢ Bill C-30, Budget Implementation Act, 2004 (Royal Assent May 14, 2004, S.C. 2004, c. 22) to establish a 10-year 
limitation period for the collection of federal tax debts 


¢ Bill C-3, An Act to amend the Canada Elections Act and the Income Tax Act (Royal Assent May 14, 2004, S.C. 
2004, c. 24) to add subsec. 127(3.3) 


¢ Bill C-8, Library and Archives of Canada Act (Royal Assent April 22, 2004, S.C. 2004, c. 11) to aren para. 
241(4)(i) 

¢ Bill C-37, Federal Law — Civil Law Harmonization Act, No.,2 (First Reading May 13, 2004) to amend paras. 
128(1)(c)(i), (2)(c)G). and 227.1(2)(c) 

¢ Enacted regulations including amendments to Reg. 5600 to prescribe two distributions of shares for the purpose of 
the tax deferral rules for foreign spin-off transactions 


¢ Protocol to amend the Canada-UK Tax Convention dated: May 7, 2003 entered into force May 4, 2004 
¢ Updated tax rates and credits’ tables 

¢ New comfort letters released by the Department of Finance 

¢ New Selected Cases annotations added to reflect significant jurisprudence since. the last edition. 


A complete list of pending amendments included in this edition is provided in the Table of Proposed Amendments 
following this Introduction. 


To take fullest advantage of the information in this volume, the reader should refer both to the annotations following 
the provision under consideration and to the annotations at the end of sections. Occasionally annotations will also 
appear at the end of a group of related sections or at the beginning or end of a Part of the Act. The categories of 
annotations, and other features of this Act, are discussed below. 


Readers will note that the Government has not yet completely revised the Regulations to reflect changed references to 
the Act made by the Fifth Supplement. We have, therefore, added the correct references in square brackets throughout 
the Regulations. 


At the end of the book, readers will find a comprehensive Topical Index that includes many terms not explicitly found 
in the legislation, as well as acronyms. The index and the annotations reflect draft legislation and draft regulations 
where necessary. 


Related Provisions 


Where other sections of the Act are relevant to the interpretation or application of a particular provision, these are 
noted. Note that there are occasional Related Provisions within the “shaded boxes”, tying proposed legislation to other 
parts of the Act. 


History/Origin 

Due to the ever increasing volume of information in each subsequent edition of the Stikeman Income Tax Act, Anno- 
tated and in an effort to retain a single volume portable comprehensive Act and related statutory material, it was 
necessary to remove the pre-1985 R.S.C. History annotations beginning with the 30th edition. The full History annota- 
tions for all changes to provisions of the Act prior to the enactment of the R.S.C. 1985, Fifth Supplement including any 
special transitional rules, however, can be found in a variety of sources including the following Carswell products: the 
CD-ROM version of the Stikeman Income Tax Act, Annotated, the Canada Tax Service, editions of the Stikeman In- 
come Tax Act, Annotated prior to the 30th edition, TaxPartner CD-ROM, and Carswell’s online tax product faxnet.pro. 


Care should be exercised by tax practitioners in interpreting the Act to consider whether prior amendments of a provi- 
sion, in particular, readings prior to the enactment of the 1985 R.S.C. and application rules, may still be relevant. For 


Introduction 


example, the attribution rules in ss. 74 and 75 and the stock option rules in s. 7 may still have relevance today and 
reference should be made to the full History annotations and application rules contained in the sources listed above. 


Whereas the Origin notes in pre-RSC editions of the Stikeman Income Tax Act, Annotated referred to the pre-1972 Act, 
the Origin notes in this edition are attached to provisions in the Act that were added by the Fifth Supplement. 


Selected Cases 


Leading cases that are most central to the point at issue follow the provisions of the Act. Each style of cause is followed 
by a case citation and a succinct one- or two-sentence digest of the case. The cases are selected, and the digests written, 
by Stikeman Elliott lawyer Richard W. Pound, Q.C., F.C.A. 


Department of Finance “Comfort Letters” 


Numerous Department of Finance “comfort letters” obtained under the Access to Information Act are included in the 
Act and Regulations in context. The letters represent intended amendments that Finance has promised in private letters 
and that will likely be included in future technical bills or budget measures. 


A list of comfort letters, issued for amendments that have not yet appeared as draft Por is provided in the Table 
of Department of Finance Comfort Letters following this Introduction. 


Definitions 


The Definitions annotations follow each section of the Act (except for certain Parts where the annotation falls at the 
end of the Part), and consist of an alphabetical list of the words and phrases in the section that are defined elsewhere in 
the Act, or in other applicable legislation. The Definitions annotations for the Regulations and the Income Tax Applica- 
tion Rules (ITARs) are also found at the end of each section. 


Income Tax Regulations/ Income Tax Application Rules 
Cross-references are provided where relevant. References are also provided to Draft Regulations where applicable. 


Forms/ Interpretation Bulletins/ Information Circulars/ 1.T. Technical News/ Advance Tax Rulings/ 
Application Policies/ Registered Plans Directorate Newsletters/ Charities Policies/ Charities 
Newsletters 


References to Forms, Bulletins, Circulars, Technical News, Advance Tax Rulings, SR&ED Application Policies, Reg- 
istered Plans Directorate Newsletters, Charities Policies and Charities Newsletters are listed following the provisions to 
which they relate. To save valuable research time, the Stikeman Income Tax Act, Annotated provides the full title of 
these documents. 


R.S.C. 1985, Fifth Supplement 


The Act is now properly cited as R.S.C. 1985, c. 1 (Sth Supp.) and the Income Tax Act Application Rules are cited as 
R.S.C. 1985, c. 2 (Sth Supp.). The Fifth Supplement, as amended by the Income Tax Amendments Revision Act (Bill C- 
15), is deemed to have come into force on March 1, 1994. Furthermore it is deemed to be of retroactive effect to 
December 1, 1991. 


Although the sections of the Act have not been renumbered in the consolidation, there is considerable renumbering 
within sections. As the explanatory note to the Fifth Supplement states about the Income Tax Act and the Income Tax 
Application Rules: 


As a general rule, the existing provisions of both Acts have not been renumbered. As a result, provisions repealed 
after 1971 or omitted from the revision because they were spent may have left gaps in the numbering. The only 
structural changes made in the present revision concern certain definitions and some application and transitional 
provisions. 


Where one provision contained definitions that also applied to other Parts or provisions, especially if these were not 
in the immediate vicinity of the definition provision, the references to those other Parts or provisions were deleted in 
the existing definition provisions and new reference provisions inserted where they could be found easily. Where a 
definition applicable to the whole Act was found in a provision other than sections 248 to 260, it was made to apply 
only to its own provision or Part and a definition by reference was added to subsection 248(1). 
The Income Tax Act ... was practically the only important Act that continued to contain some series of definitions 
arranged in lettered paragraphs rather than being listed alphabetically in each official language. This situation was 
corrected in the present revision, and in the definitions that had to be rearranged, algebraic formulae were inserted 
where advisable. 
In addition to these more substantial changes there are hundreds of minor changes in wording to substitute “the tax- 
payer” for “he”, and “total” for “aggregate”, and the like. 


As always, we welcome comments and suggestions for future editions. 


Tax, Finance & Accounting Market Group 
Carswell 
July 2004 
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TABLE OF AMENDING ACTS 


Year (S.C.) 

1970-71-72 

1970-71-72 

1972 

1973-74 

1973-74 

1973-74 

1973-74 (Family Allowances Act, 1973) 


1973-74 (Federal-Provincial Fiscal Arrangements Act, 1972, Federal-Provincial 
Fiscal Revision Act, 1974 and Income Tax Act) 


1973-74 (Residential Mortgage Financing Act) 

1973-74 (Election Expenses Act) 

1974-75-76 

1974-75-76 (Cultural Property Export and Import Act) 
1974-75-76 (Old Age Security Act) 

1974-75-76 

1974-75-76 (Western Grain Stabilization Act) 

1974-75-76 (Halifax Relief Commission Pension Continuation Act) 

1974-75-76 (Compensation for Former Prisoners of War Act) 

1974-75-76 

1976-77 


1976-77 (Federal-Provincial Fiscal Arrangements and Established Programs Fi- 
nancing Act) 


1977-78 

1977-78 (Employment Tax Credit Act) 

1977-78 

1977-78 (Maritime Code) 

1977-78 

1978-79 (Child tax credit) 

1979 

1980-81-82-83 (Bank Act) 

1980-81-82-83 (Misc. Statute Law Amend. Act) 
1980-81-82-83 

1980-8 1-82-83 (Petroleum and Gas Revenue Tax) 
1980-81-82-83 (Retention of Records) 

1980-81-82-83 (Statute Law Relating to Taxes) 

1980-8 1-82-83 (National Training Act) 

1980-8 1-82-83 

1980-81-82-83 (Tax Court of Canada) 

1980-81-82-83 (Athletic Contests and Events Pools Act) 
1980-81-82-83 (Government Organization Act, 1983) 
1984 

1984 (Canada Health Act) 

1984 (War Veterans Allowance) 

1984 (Canada-Nova Scotia Oil and Gas Agreement Act) 
1984 (Financial Administration Act) 

1984 

1985 (Sports Pool and Loto Canada Winding-Up Act) 
1985 (Aeronautics Act Amendment Act) 

1985 

1986 

1986 

1986 

1986 (Pension Benefits Standards Act, 1986) 

1986 

1986 

1986 (Petroleum and Gas Revenue Tax) 

1987 (Canada-Newfoundland Atlantic Accord Implementation Act) 
1987 (Financial Institutions and Deposit Insurance System Amendment Act) 
1987 (National Transportation Act, 1987) 

1987 (Pension Act etc. Amendment Act) 


1987 


1988 (Canada-Nova Scotia Offshore Petroleum Resources Accord Implementation 


Act) 


Chapter 
63 


Royal Assent 
December 23, 1971 
December 23, 1971 
March 29, 1972 
April 18, 1973 
July 27, 1973 

July 27, 1973 
December 12, 1973 
December 12, 1973 


December 21, 1973 
January 14, 1974 
March 13, 1975 
June 19, 1975 
June 26, 1975 
December 2, 1975 
February 25, 1976 
February 25, 1976 
May 5, 1976 

July 16, 1976 
February 24, 1977 
March 31, 1977 


December 15, 1977 
February 2, 1978 
June 30, 1978 
June 30, 1978 
June 30, 1978 
December 12, 1978 
December 6, 1979 
November 26, 1980 
February 19, 1981 
February 26, 1981 
July 8, 1981 

June 22, 1982 

June 29, 1982 

July 7, 1982 
March 30, 1983 
June 29, 1983 

June 19, 1983 
November 17, 1983 
January 19, 1984 
April 17, 1984 
June 14, 1984 
June 29, 1984 
June 29, 1984 
December 20, 1984 
June 20, 1985 

June 28, 1985 
October 29, 1985 
February 13, 1986 
February 13, 1986 
June 17, 1986 
June 27, 1986 
November 5, 1986 
December 19, 1986 
December 19, 1986 
March 25, 1987 


June 30, 1987 (proclaimed July 2, 1987) 
August 28, 1987 (proclaimed January 1, 1988) 
December 17, 1987 (proclaimed February 1, 


1988) 
December 17, 1987 


July 21, 1988 (in force December 22, 1989) 


Bill 

C-259 
C-275 
C-169 
C-170 
C-192 
C-193 
C-211 
C-233 


C-135 
C-203 
C-49 
C-33 
C-62 
C-65 
C-41 
C-78 
C-92 
C-58 
C-22 
C-37 


C-11 
C-23 
C-56 
C-54 
C-59 
C-10 
C-17 
C-6 
C-56 
C-54 
C-57 
C-118 
C-112 
C-115 
C-139 
C-167 
C-95 
C-152 
C-2 
C-3 
C-39 
C-43 
C-24 
C-7 
C-2 
C-36 
C-72 
C-82 
C-84 
C-109 
C-90 
C-11 
C-23 
C-17 
C-6 
C-42 
C-18 
C-100 


C-64 
C-75 


Table of Amending Acts 


Year (S.C.) 
1988 (Criminal Code) 


1988 
1988 (Tax Court of Canada Amendment Act) 
1988 (Canada-U.S. Free Trade Agreement Implementation” Act). 


1990 (Department of Industry, Science and Technology Act) 

1990 (Garnishment/Collection restrictions) 

1990 (Pension/Retirement Savings) 

1990 

1990 (Child tax credit) 

1990 (Goods and services tax) 

1991 (Farm Income Protection Act) 

1991 (An Act respecting insurance companies and fraternal benefit societies) 
(1994: Income Tax Amendments Revision Act, Sch. I) 

1991 

(1994: Income Tax Amendments Revision Act, Sch. II) 

1992 (Miscellaneous Statute Law Amendment Act) 

(1994: Income Tax Amendments Revision Act, Sch. IID) 

1992 (An Act to amend the Civilian War Pensions and Allowances Act etc.) 
(1994: Income Tax Amendments Revision Act, Sch. IV) 

1992 (An Act to amend the Bankruptcy Act and the Income Tax Act) 
(1994: Income Tax Amendments Revision Act, Sch. V) 

1992 (An Act to amend the Excise Tax Act and the Income Tax Act) 
(1994: Income Tax Amendments Revision Act, Sch. VI) 

1992 (Child Tax Benefit) 

(1994: Income Tax Amendments Revision Act, Sch. VII) 

1993 

(1994: Income Tax Amendments Revision Act, Sch. VIII) 

1993 (An Act to amend the Excise Tax Act and other Acts) 

(1994: Income Tax Amendments Revision Act, Sch. IX) 

1994 

1994 (Dept. of National Revenue Reorganization Act) 

1994 

1994 

1994 

1994 (Dept. of Agriculture Amendment Act) 

1994 (Dept. of Natural Resources Act) 

1995 (Dept. of Industry Act) 

1995 

1995 


1995 (Budget Implementation Act, 1995) 
1995 

1995 

1995 (Cultural Property Act) 


1995 (Excise Tax Act) 


1996 (Act to amend, enact and repeal certain laws relating to financial institu- 
tions) 


1996 (Department of Human Resources Development Act) 


1996 

1996 (Department of Employment Insurance Act) 
1997 (Excise Tax Act — GST Amendments) 

1997 (Bankruptey and Insolvency Act) 

1997 (1996 Budget) 

1997 (1997 Budget) 

1998 

1998 (1998 Budget — partial) 

1998 (Corruption of Foreign Public Officials Act) 
1999 (An Act to amend the War Veterans Allowance Act ...) 
1999 (Canada Customs and Revenue Agency Act) 


1999 (1998 Budget) 

1999 (Budget Implementation Act, 1999) 

1999 (Miscellaneous Statute Law Amendment Act, 1999) 
2000 (Canada Elections Act) 


2000 (Modernization of Benefits and Obligations Act) 


2000 (Budget Implementation, 2000) 
2000 (Income Tax Amendments Act, 1999) 


Chapter 
51 


Royal Assent 


September 13, 1988 (proclaimed January 1, 
1989) 


September 13, 1988 
September 22, 1988 


December 30, 1988 (proclaimed January 1, 
1989) 


January 30, 1990 (in force February 23, 1990) 
June 27, 1990 

June 27, 1990 

October 23, 1990 

November 8, 1990 

December 17, 1990 (in force January 1, 1991) 
April 11, 1991 (in force April 1, 1991) 
December 17, 1991 

May 12, 1994 (deemed in force March 1, 1994) 
December 17, 1991 

May 12, 1994 (deemed in force March 1, 1994) 
February 28, 1992 

May 12, 1994 (deemed in force March 1, 1994) 
June 18, 1992 (in force July 1, 1992) 

May 12, 1994 (deemed in force March 1, 1994) 
June 23, 1992 (in force November 30, 1992) 
May 12, 1994 (deemed in force March 1, 1994) 
June 23, 1992 

May 12, 1994 (deemed in force March 1, 1994) 
October 15, 1992 

May 12, 1994 (deemed in force March 1, 1994) 
June 10, 1993 

May 12, 1994 (deemed in force March 1, 1994) 
June 10, 1993 

May 12, 1994 (deemed in force March 1, 1994) 
May 12, 1994 

May 12, 1994 

June 15, 1994 

June 23, 1994 

June 23, 1994 

November 24, 1994 

December 15, 1994 

March 16, 1995 

March 26, 1995 


June 15, 1995 (proclaimed in force July 12, 
1996) 


June 22, 1995 
June 22, 1995 
June 22, 1995 


December 5, 1995 (proclaimed in force July 12, 
1996) 


December 15, 1995 


May 29, 1996 (proclaimed in force June 28, 
1996) 


May 29, 1996 (proclaimed in force July 12, 
1996) 


June 20, 1996 
June 20, 1996 
March 20, 1997 
April 25, 1997 
April 25, 1997 
April 25, 1997 
June 18, 1998 
June 18, 1998 
December 10, 1998 
March 25, 1999 


April 29, 1999 (proclaimed in force November 
O99) 


June 17, 1999 
June 17, 1999 
June 17, 1999 


May 31, 2000 (proclaimed in force September ile 
2000) 


June 29, 2000 (proclaimed in force July 31, 
2000) 


June 29, 2000 
June 29, 2000 


Table of Amending Acts 


Year (S.C.) Chapter Royal Assent Bill 
2001 (Tobacco Tax Amendments Act, 2001) 16 June 14, 2001 C-26 
2001 (Income Tax Amendments Act, 2000) 17 June 14, 2001 C-22 
2001 (Immigration and Refugee Protection Act) 27 November 1, 2001 (proclaimed in force June 28,  C-11 
2002) 
2001 (Part 6: Charities Registration (Security Information) Act) 4] December 18, 2001 (proclaimed in force Decem-  C-36 
ber 24, 2001) 
2002 (Courts Administration Service Act) 8 March 27, 2002 (proclaimed in force July 2, C-30 
2003) 
2002 (Budget Implementation Act, 2001) ) March 27, 2002 C-49 
2003 (Budget Impiementation Act, 2003) 15 June 19, 2003 C-28 
2003 (Political Financing Act) 19 June 19, 2003 C-24 
2003 (An Act to amend the Income Tax Act (natural resources)) 28 November 7, 2003 C-48 
2004 (Library and Archives of Canada Act) 1] April 22, 2004 C-8 
2004 (Budget Implementation Act, 2004) 22 May 14, 2004 C-30 
2004 (An Act to amend the Canada Elections Act and the Income Tax Act) 24 May 14, 2004 C-3 


Commencement of Acts 
The Interpretation Act, RSC 1985, c. I-21, subsections 5(1) and (2) provide as follows: 


5. (1) Royal assent — The Clerk of the Parliaments shall endorse on every Act, immediately after its title, the day, month and year when the Act 
was assented to in Her Majesty’s name and the endorsement shall be a part of the Act. 


(2) Date of commencement — If no date of commencement is provided for in an Act, the date of commencement of that Act is the date of assent 
to the Act. 


Application of Amendments 


In a “History” or “Application” note, the phrase “‘applicable to 19 — et seq.”, used in connection with the application 
of an amendment, indicates that the amendment is applicable to the 19 — and subsequent taxation years. 


Citation of Statutes 


In 1983 and previous years, federal statutes were cited by the date of the parliamentary session. Commencing in 1984, 
statutes have been cited by the date of the calendar year in which Royal Assent was granted. 


R.S.C. 1985 (5th Supp.) 


The Income Tax Act and Income Tax Application Rules were consolidated in the 5th Supplement of the Revised Stat- 
utes of Canada, 1985 (as cc. 1 and 2 respectively). The cut-off date for the 5th Supplement was November 30, 1991; 
the coming-into-force date was March 1, 1994. The income tax amending bills that were passed between these two 
dates were re-drafted to conform to the R.S.C. version of the Act. These re-drafted bills were issued as Schedules I to 
IX of the Income Tax Amendments Revision Act, 1994, c. 7 (Bill C-15), which received Royal Assent on May 12, 1994. 
In the list of amending bills above, those Schedules are listed along with the original amending Bill. The relationship of 
those Bills and Schedules is as follows: 


t994-—e--47 — Sch. I 
c. 49 —- Nyon 6 
1992, c. 1 — Sch. HI 
Cay — Sch. IV 
Cry -—— Sch. V 
c. 29 --- Sch. VI 
c. 48 — Sch. VII 
1993, c. 24 — Sch. VIII 
Coo — Sch. IX 


Sections 4 to 7 of the Income Tax Amendments Revision Act read as follows: 
Interpretation of Schedules 


4. Schedules assimilated to R.S.C. 1985 — A schedule shall be interpreted as if it were an amending Act contained in one of the supplements 
to the Revised Statutes of Canada, 1985 and enacted under the authority of the Statute Revision Act and the Revised Statutes of Canada, 1985 Act. 


5. Application of R.S., S-20, c. 40 (8rd Supp.) and'c. 2 (5th Supp.) — For greater certainty, the Statute Revision Act, the Revised Statutes of 
Canada, 1985 Act and sections 69 and 74 to 78 of the Income Tax Application Rules apply to a schedule, with such modifications as the circum- 
stances require. 


Coming into Force 


6. (1) Coming into force of Act — Subject to subsection (2), this Act comes into force, or is deemed to have come into force, on March 1, 1994. 


(2) Coming into force of schedules — Subject to any provision to the contrary in the schedules, each schedule is deemed to have come into force 
on the day the Act referred to in the heading of the schedule was assented to. 
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TABLE OF PROPOSED AMENDMENTS 


The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, the proposed 
amendments announced at various times. If you know the subject-matter of announced changes but cannot find them in 
the legislation, scan the “Subject” column (or consult the Topical Index). If you know the date on which the changes 
were announced, use the first column, which lists the proposals in chronological order. A separate Table of Comfort 
Letters appears following this table. 


Where proposals do not include (and have not been superseded by) draft legislation, the relevant portions of the an- 
nouncement or press release are reproduced in shaded boxes under the provisions of the Act or Regulations that are 
expected to be amended. 


Except where indicated, all press releases and draft legislation emanate from the federal Department of Finance, 
www.fin.gc.ca. See the various Special Releases of Carswell’s Canada Tax Service, Tax Times, TaxPartner and 
taxnet.pro. 

Bill no. or date of Public Subject Reproduced at section no. 
|Statement 


Draft legislation, December 20, Interest deductibility 20(1)(c), (qq) [sic]; 20(3.1), 
€3.2)3420. lafsie], 20.2 1sic] 


Press releases, March 2, 1993; Limit on deductibility of provincial payroll 18 [end] 
Oct...1, 4993; Oct...14,..1994- and capital taxes 
Dec. 27, 1995; Nov. 29, 1996; 


Nov. 25, 1997; Dec. 18, 1998; 
-sb7;-1999-—Dec—122000: 
we, COOLS Bets 238, 2002: 
. 18, 2003 


, Exemption from the reduction of CCA Reg. 1100(21) 


Draft regulations, September 27, | Tax shelters and CCA (films and video Reg. 1100(21)(e), (21.1) 
1994 tape) 


Bill C-70 (First Reading Februa- | Part LIV no longer relevant Reg. Part LIV 
_ |ry 16, 1995) 
Federal budget, February 27, Certified film productions Reg. 1100(1)d), (m), (2), (3), 
1995 (legislation enacted in (17)(c), (21) (see also December 
1996) 12, 1995 draft regulations) 


Draft legislation and regulations, | Securities held by financial institutions Reg. 304(1)(c)(1), 2402, 
June 1, 1995 (legislation enacted in 1998; regulations 2405(3)“Canadian business pro- 
still pending) perty”, “gross Canadian ...”, (5), 
2411(4), (5), 620165), (5.1), 
6209(b), 8102-8105, 


9000-9002, 9003, 9100-9104, 


9200-9204 
INotice of Ways and Means Mo- | Interference with remittance (on hold) 227(5.2)-(5.4) 
tion, December 12, 1995 (most 
legislation enacted in 1998; reg- 
ulations still pending) (1995 
budget measures) 
Certified film productions Reg. 1100(1)(m), 1100(2)(a)(iii), 


1101(5k.1), 1106(1)-(6), 6701, 
DEN. Ll. Wien CL 
12(r) 


Draft regulations, June 20, 1996 Canadian film or video production tax Reg. 1106(1), (7) 
credit 
Press release, December 19, Segregated fund policies and other annuity 12.2(1), 204.4(1), 206(1)“foreign 
1996 contracts property”; Reg. 304(1), 4900(1) 
Press release, October 23, 1997 Foreign property limit for segregated funds 204.4(1), 206(1)‘‘foreign proper- 
ty” 


Draft legislation and regulations, | New film or video production services tax (legislation enacted in 1998); 
October 29, 1997 credit Reg. 9300 


Table of Proposed Amendments 


Bill no. or date of Public Subject Reproduced at section no. 
Statement 

Draft legislation and regulations, | Impaired loans (legislation enacted in 1998); 
November 14, 1997 Reg. 9103(2) 


Press release, October 27, 1998 Segregated funds 206(1)‘foreign property” 


Draft legislation and regulations, Reg. 1106(8) 


October 27, 1998 (legislation : 
enacted in 1999) 
Branch tax (corporate immigration) Reg. 808(1-1)" = 
Prescribed expenditures Reg: 2902(@). ayo) 


94 (and see the October 30, 
2003 Notice of Ways and 
Means. Motion) _. 


Foreign-based investment funds 94.1—94.4 (and see the October 
30, 2003 Notice of Ways and 
Means Motion) 

RRSP withdrawals under HBP and LLP 

Press release, July 20, 1999 Technical change for RESPs 146.1(1)“education savings 
plan” 
December 17, 1999 draft legisla- | Taxpayer migration (see March 16, 2001 draft regu- 
tion and regulations _. lations) 
Simplified film tax incentives (see November 14, 2003 draft 
. legislation) 


Federal budget, February 28, 
Extension of s. 161.1 to individuals 161.1 


2000 (most legislation enacted 
in 2001) 
Extension of foreign property rules to seg- _ 206(1)“foreign property” 
regated funds 
Bill C-43 (First Reading June 5, | Permanent establishment (see February 13, 2003 draft 
2000) . regulations) 
Draft regulations, August 8, Authorized foreign banks (see February 13, 2003 draft 
2000 regulations) 


Other incidental changes Reg. 9204(2.1), (5)(a), (5.1) 
Federal Economic Statement, Cross-border share-for-share exchange 86.1 (and see now Federal 
October 18, 2000 (most mea- budgets, February 18, 2003 and 
sures enacted in 2001) March 23, 2004) 

Press release, backgrounder, De- | Segregated funds and foreign property 12.2(1), 206(1)“foreign proper- 
cember 21, 2000 ois! ty” 


Draft regulations, March 16, Taxpayer migration (previously released Reg. 600(c), 2606(1), (2) 
2001 (Appendices A to I to the December 17, 1999) 
Explanatory Notes to the March 
16, 2001 Notice of Ways and 
Means Motion) 


Canadian film or video production tax 
credit 


Federal budget, February 16, Non-resident trusts 
1999 (most legislation enacted 


in 2000) 


Reg. 1100(1)(z.1c); 1101(5d.1), 
(Sd.2), (Sq), (Ss), Gt); 1103(2g), 
(21); 1104(15); 4600(2)(k), Sch. 
IECrSh(q) ci 7th); (0: Ce ae 
Chel] (a. C1, 4 


Reg. 5900(2), (3); 5902(5); 
5905(14), (15) 


Capital cost allowance (new consequential 
amendments) 


Foreign affiliates: partnerships (previously 
released November 30, 1999, and see Ap- 
pendix C of the February 27, 2004 draft 
regulations) 


Foreign affiliates: FAPI (previously re- Reg. 5903, 5907(1.3), (1.4) 
leased November 30, 1999, and see Appen- 
dix C of the February 27, 2004 draft 


regulations) 
Capital gains deferral: eligible small busi- Reg. 6204(1) 

ness investments (previously released De- 
cember 21, 2000) | 


Xl 


Table of Proposed Amendments 


Bill no. or date of Public Subject Reproduced at section no. 
Statement 

Notice of Ways and Means Mo- | Matchable expenditures: film shelters shut (see February 27, 2004 draft 
tion, September 18, 2001 down legislation) 


Press release, December 17, Update on proposals for the taxation of 94, 94.1-94.4 (see October 30, 
2001 non-resident trusts and foreign investment 2003 Notice of Ways and 
funds Means Motion) 


Draft regulations, February 5, 
2002 (Appendix B to the Ex- 
planatory Notes to January 29, 


Capital cost allowance: Energy conserva- | 
tion property 


Reg. 1104(13)“blast furnace 
gas”, “fossil fuel”, Sch. II:Cl. 


43.1(d)Gi)(A), (d)(iti), (iti. 1) 

2002 NWMM) 
Canadian Renewable and Conservation Ex- 
penses (CRCE) 


Draft regulations, July 26, 2002 Regs. 1219(1)(g), 1219(3)(a)-(f) 
Notice of Ways and Means Mo- | Non-resident trusts and foreign investment (see October 30, 2003 Notice of 
tion, October 11, 2002 entities Ways and Means Motion) 
Press release, December 20, 2003 automobile deduction limits Reg. 7305.1, 7306, 7307 
2002 


Draft legislation, December 20, throughout the Act 
2002 (see now February 27, 
2004 draft legislation) 


sal 4 1101Cag) 
Reg, 2000(1), (6) 
Reg. 3501(1), (1-1), (6) 


(see February 13, 2003 draft 
regulations) 


Draft regulations, December 20, 
2002 (Appendices A to J to the 
Technical Notes to draft legisla- 
tion) (see now February 27, 
2004 draft regulations) 


Foreign affiliates (see Appendix C of the Februa- 
ry 27, 2004 draft regulations) 

Foreign oil and gas business Reg. 5910 

Flow-through shares: prescribed night Reg. 6202.1(1), (1.1), (2.1)-(5) 


Capital cost allowance: vessels Reg. 1101(2c), Sch. I:Cl. 41(b) 


|. Prescribed venture capital corporations Reg. 6700(e.1), 6704(e) 


Deferred profit sharing plans Reg. 8301(2), (2.1), (15) 
Tax on large corporations Reg. 8604 


Authorized foreign banks Reg. 105(2), 404(1), 413(3), 
800-803, 805, 808(1), (2), 
(5)G)Gi), (6)(a), (8), 810, 

5301(1)(b), (4)(a)G)(B), (8), 

(10), 7900, 8201 


20(1)(c) 


Draft regulations, February 13, 
2003 


Federal budget, February 18, 
2003 (most legislation enacted 
in 2003) 


Overturning Ludco decision 


86.1 
146 
Reg. 231(6)(b) 


Reg. 5000(7)“qualified limited 
partnership” 


Cross-border share-for-share exchanges 
Tax pre-paid savings plans 
Tax shelter information returns 
“qualified limited partnership” 
(see Appendix A of the Februa- 


Past service pension adjustments 
ry 27, 2004 draft regulations) 
Benefits from money purchase RPPs (see Appendix A of the Februa- 
ry 27, 2004 draft regulations) 


Class 43.1: extensions Reg. Sch. II:Cl. 43.1 


xiil 


Table of Proposed Amendments 


Bill no. or date of Public Subject Reproduced at section no. 
Statement i 


VIA Rail Canada 


Bill C-26 (Second Reading 
March 25, 2003; requires re-in- 
troduction in new Parliament) 


Draft legislation, March 11, 
2003 comfort letter 


Draft regulations, June 9, 2003 
(included in Technical Notes to 
NWMM for Bill C-48, S.C. 
2003, c. 282003 resource bill) 


Exclusion for guarantee provided to subsid- 
iary 


Natural resources 


Reg. 1100(1)(w)G), ()@), (y)G), 


Reg. 7100(j) 


247(7.1) 


(ya)(i), 1104(8.1), 1204(3)(b), 
1204(4), (5), 1206(1), (8.1), (9), 
12102 12T0.ayat2 Vay 
3900(2)“‘minerals”, 5203(1)“‘ad- 
justed business income’’(d), 
5203(2)(a), 5203(4) 


[Press release, June 20, 2003 Reduction in penalty for brief failure to re- 


mit amount withheld 


Press release, June 23, 2003 Luxembourg and Warsaw stock exchanges 


to be prescribed 


CCRA Registered Plans Direc- 
torate newsletter, June 27, 2003 


Notice of Ways and Means Mo- 
tion, October 30, 2003 (requires 
re-introduction after Prorogation 
of Parliament) 


New participating pension supervisory au- 
thority 


Non-resident trusts 


Foreign investment entities 


Draft legislation, October 31, 
2003 


Deductibility of interest and other expenses 
(REOP requirement) 


yaad (9) 


Reg. 3201 


Reg. 8409(2) 


94 and others 


94.1—94.4 and others 


3.1 (also 3(d), 9(3), 111(8)“non- 
capital loss”E) 


S.C. 2003, c. 28 (Bill C-48, 
Royal Assent November 7, 
2003; these proposals effective 
2007) 


Resource taxation: phase-out of resource al- 
lowance and related changes 


Canadian Film or Video Production Tax 
Credit 


Draft legislation, November 14, 
2003 (see now February 27, 
2004 draft legislation) 


12(1)(0), 18(1)(m),. 20(1)(v.1), 

66.2(5)“Canadian development 

expense’(e), 66.4(5)“Canadian 

oil and gas property ex- 
pense’’(a), 69(6)—(10), 80.2, 
96(1)(d)(i), 104(29), 

123.4(1)“full rate taxable in- 

come”(a)(ili), 125.11, Part XII, 

209(1)“carved-out income’(a), 

219(1)(c), (e), (k), 248(1)“gross 

revenue’ ’(b) 


125.4(1), (2), (4), (6), (1) 


Lump sum benefit under Quebec SPPA 


CRA RPP consultation session, 
December. 3, 2003 
Charitable donation shelters: limit on valu- 
ation of donated property 


Draft legislation, December 5, 
2003 (see now February 27, 
2004 draft legislation) 


Agriculture and Agri-Food Can- 
ada press release, December 19, 


Prescribed drought regions for 2003 (West- 
ern Canada) 
2004 automobile deduction limits 


Final prescribed drought regions for 2003 
(Western Canada) 
Part 1: Technical amendments 


2003 
Press release, December 23, 
2003 


Agriculture and Agri-Food Can- 
ada press release, January 27, 
2004 


Draft legislation, February 27, 
2004 (formerly December 20, 
2002) 


Reg. 8502(d) 


127(3), 143.2 heading, 
143.2(6.1), (13), 237.1(1) “gifting 
arrangement’’(b), 248(30)—(38) 


Reg. 7305 


Reg. 7305.1, 7306, 7307 


Reg. 7305 


throughout the Act 


Bill no. or date of Public 
Statement 


Table of Proposed Amendments 


Subject Reproduced at section no. 


Part 2: Foreign affiliates | 17(8.1), (8.2), 17(15)“controlled 
foreign affiliate’, 42, 88(1)(d.4), 
(3), 93 (throughout), 95 
(throughout), 248(1)“qualifying 
member” 


Draft regulations, February 27, 
2004 (included as Appendices A 
to D in the Technical Notes to 
draft legislation) 


Pensions and qualified limited partnerships; 
insurers; foreign affiliates; prescribed 
properties and permanent establishments 


throughout the Regulations 


Federal budget, March 23, 2004 


Deductibility of interest and other expenses 
(REOP requirement) 


Disability supports deduction 


Non-deductibility of fines and penalties 


86.1 
1101 )(f) 


Cross-border share-for-share exchanges 


Deduction for Canadian Forces personnel 
and police on high-risk missions 


110.1€1.1) 
111(1)(a) 


Limitation on trading in donations 


Ten-year carryforward of non-capital losses 


Caregiver expenses: medical credit 118.2(1) 
Removal of restriction on education tax 118.6(1)“qualifying educational 
credit program’’(b) 


Refundable medical expense supplement 122.51(2) 


Business limit to $300,000 in 2005 125(2), 125(7)“specified partner- 
ship income” 


Foreign tax credit: ten-year carryforward 126(2)(a) 


Mineral exploration credit: extension 127(9)“flow-through mining ex- 
through 2005 penditure” 


Meaning of “associated”: venture capitalists 127(10.2) 
Mutual fund TCP gains 132(1) 
Patronage dividends 135(1) 
Tax pre-paid savings plans 146 


Canada Learning Bond and Canada Educa- 146.1(1) 

tion Savings Grant 

Registered charities: administrative changes 149.1(1) 
Disbursement quota 149.1(1)“disbursement quota” 


Reassessment with taxpayer’s consent: 10- 152(4.2) 


year limit 


Late refund of overpayment: 10-year limit 


Tax on assessable dividends: 10-year car- 
ryforward 


164(1.5)(a) 
186(1)(d)() 


Charities: revocation tax 188(1)C 

Tax on pension funds holding income Part XI.1 (likely to be 207.21) 
trusts 

Taxable Canadian life investment income: Dldekhed 

10-year carryforward 

Withholding tax on mutual fund distribu- 212(1) opening words 
tions to non-residents 

Waiver of penalty or interest: 10-year limit aA OY af -| 
Late, amended or revoked elections: 10- 220(3.2) 

year limit 

Garnishment notice to financial institution 224(1) 

designated office 

Jeopardy collection from revoked charity B22) 

Charity information disclosure 241(4) 


Table of Proposed Amendments 


Bill no. or date of Public Subject Reproduced at section no. 
Statement 
Application of GAAR to Regs, treaties and 245(4), ITCIA 6.3 
ITAR 
Affiliated-person rules extended to trusts 25 1eh(L) 
CRA name and web site on receipts si Reg. 3501(1) 
Penalties for incomplete receipts and sus- ., Reg. 3501(1) 
pension of charity’s tax-receipting privi- | 
leges : : 
Talking textbooks: medical credit Reg. 5700(w) 
New class for data network equipment: Reg. Sch. I:Cl. 8 
30% 
New class for computers: 45% Reg. Sch. If:Cl. 10 
April 29, 2004 CRA press re- International tax conventions List of tax treaties after Canada- 
lease U.K. treaty 


May 3, CRA press release International tax shelter information centre 237 ACL) taxtshelter, 


Bill C-37 (First Reading May Federal-Civil law harmonization | 128(1)(c)G@), (2)(c)Q), 
13, 2004) 227-M2)(e) 


XVI 


TABLE OF DEPARTMENT OF 
FINANCE COMFORT LETTERS 


The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, Department 
of Finance “comfort letters” issued for amendments that have not yet appeared as draft legislation. The Department of 
Finance comfort letters are selected and annotated by David Sherman, and are released under the Access to Information 
Act. 


Reproduced at section no. Subject . Ya dtate. Dates iweshalai| | 
7(9)(d) Gi) Deferral available for qualifying acquisition December 12, 2003 
Deemed interest income September 3, 2002 


17(1)(b) (iii) 


Reserve on premium received on reopening 


bond issue 


Limited liability partnerships 


Adjustment to cost base of partnership in- 
terest 


53(1)(r) on Application to employee trusts 


Foster care payments 


October 24, 2001 


July 11, 2003 


January 29, 2004 


June 13, 2003 


Recontribution of income from employees’ 
leave of absence plan 


Tax-free municipal bonds 


January 31, 2002 
June 30, 2000 


November 22, 2002 


Inadvertent prior amendment 


Bump denial rules 


Bump denial rules 


April 8, 2003 


April 22, 2002 


May 2, 2002 2 


Substituted property rules 


Reference to para. 87(2)(1.21) 


Interaction of 108(2)(b) and 39(2) 


110.6(1)“share of the capital 
stock of a family farm corpora- 


115.2(2)(c) 


Related corporation 


June 24, 2003 
March 6, 2003 


March 15, 2002 


March 7, 2003 


July 29, 2002 


Application of s. 115.2 to non-resident 
partners 


Application of s. 115.2 for corporate filing 
purposes (s. 150) 


Foreign tax credit administrative practices 


June 4, 2002 


November 26, 2002 


181.2(3) 


Deferral of deemed disposition on taxpayer 
emigration 


Application of earlier amendment 


Subsec. to apply for the purpose of 
248(1)“disposition” in limited circum- 
stances 


Exemption where control is being acquired 


February 21, 2003 


June 2, 2003 


March 12, 2003 


March 7, 2003 


July 25, 2002 


Deemed disposition on losing prescribed- 
property status 


August 14, 2002 


Regulatory exception re fixed-cost-shared 
plan 


Penalty re third-party misrepresentations: 
prescribed percentages for valuation errors 


Application of Large Corporations Tax to 
joint debt 


August 19, 2002 


July 11, 2000 


August 6, 1997 


XVil 


186.1(b)(vii) 


Reproduced at section no. 


Zk213-5) 
216(4) 


241(4) 


Reg. 301(1) 


Table of Comfort Letters 


Subject 

Part IV tax and registered securities dealers January 18, 2002 
Property held by authorized foreign bank July 13, 2001 
Requirement for non-resident to post secur- June 17, 1996 
ity 


Transfer of SIN and business numbers to 
nominee 


March 17, 1999 


September 12, 2002 


Life annuity contracts 


Reg. 304(1)(c)Gv)(B)dI) 
Reg. 304(1)(c)(iv)(B) 
Reg. 1104(13)‘fossil fuel” 
Reg. 1106(7) 

Reg. 1403(8) 


Reg. 4801 
Reg. 4802(1)(c.2) 


Reg. 4900(1)G) 
Reg. 4900(1) 


Reg. 9002 


July 29, 2002 


Last survivor annuity contracts June 27, 2003 


Blast oxygen furnace gas July 30, 2003 


Eligibility of alter ego trust 


Reg. 2411(4)A(a) 


Tax reserves for life insurance policies 


February 11, 2003 
March 12, 2003 


October 30, 2002; October 16, 


Exclusion of taxable dividends 


Registered charity as prescribed investor April 29, 1998 
December 1, 1999 


Application of earlier amendment 


Additional prescribed investor 


2003 
Eligibility of certain mortgage certificates July 2; 2002 
Eligible investments for deferred income July 4, 2000 


plans 
Prescribed property July 29, 2002 


Shares of stock exchanges March 21, 2001; October 30, 
2000; September 14, 2000; Au- 
gust 21, 2000 
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TAX RATES AND CREDITS 


These tables provided by KPMG LLP! 


INDIVIDUALS 
FEDERAL AND PROVINCIAL INCOME TAX RATES, BRACKETS AND SURTAXES FOR 2004 AND 2005 
Tax Rates Tax Brackets Surtax Surtax 
Rate Threshold 
Federal* Up to $35,000 
35,001—70,000 
70,001—113,804 
Over 113,804 
British Columbia? 6.05% Up to $32,476 
9.15 32,477-64,954 
PRY , 04,955—714,5./5 
13</ 74,576-90,555 
TAT Over 90,555 
Alberta 10.0% All income 
Saskatchewan* 11.0% “Up to $36,155 
13.0 36,156—-103,300 
15.0 Over 103,300 
Manitoba! 10.9% Up to $30,544 
14.0 30,545-65,000 
17.4) Over 65,000 
Ontario* 6.05% Up to $33,375 
9.15 : 33,376-66,752 20% $3,856 
11.16 Over 66,752 36 4,864 
Québec! | 16.0% : Up to $27,635 
20.0 27,636-55,280 
24.0 Over 55,280 
New Brunswick® 9.68% Up to $32,183 
14.82 32,184-64,368 
16.52 64,369—104,648 
17.84 Over 104,648 
Nova Scotia" 8.79% Up to $29,590 
14.95 29,59 159,180 
16.67 59,181-93,000 
17.50 Over 93,000 10% $10,000 
PEL 9.8% Up to $30,754 
13.8 30,755—-61,509 
LOT Over 61,509 10% $5,200 
Newfoundland! 11057% Up to $29,590 
16.16 29,591-59,180 
. 18.02 Over 59,180 9% $7,032 
Northwest Territories! 7.20% Up to $33,245 
9.90 33,246-66,492 
12.20 66,493-108,101 
14.05 Over 108,101 


!Yukon, NWT and Nunavut information was obtained through the territorial government websites. 


XIX 


Tax Rates and Credits 


Tax Rates Tax Brackets Surtax Surtax 
Rate Threshold 
Nunavut Up to $35,000 
7.0 35,00 1—70,000 
9.0 70,001—113,804 
Over 113,804 
Yukon Up to $35,000 
9.68 | 35,001-—70,000 
11.44 70,001—113,804 5% » $6,000 
12.76 Over 113,804 5 6,000 
Notes: 
a The federal brackets are indexed for inflation once the inflation factor for the year is determined. The inflation 


factor is based on the change in the average federal rate over the 12-month period ending September 30 of the 
previous year compared to the change in the rate for the same period of the year prior to that. The federal inflation 
factor is 3.3% for 2004. 


The 2004 federal brackets were increased to the greater of the actual indexed amounts (based on the inflation factor 
of 3.3%) and specified minimum amounts of $35,000 (first bracket), $70,000 (second bracket) and $113,804 (third 
bracket). 


British Columbia indexes its tax brackets using the same formula as that used federally, but uses the applicable 
provincial inflation rate rather than the federal rate in the calculation. The province’s inflation factor is 2.6% for 
2004. 


Indexation of Saskatchewan’s tax brackets began in 2004, and is calculated using the same formula as that used 
federally. For 2004, the federal inflation factor of 3.3% applied. The province’s 2004 budget announced that, start- 
ing in 2005, the indexation factor to be used in the formula will be set each fall. 


Manitoba’s middle tax rate decreases from 14.9% in 2003 to 14.0% in 2004. No proposal to index the tax brackets 
has yet been announced. 


Ontario’s lowest and middle tax rates were legislated to decrease to 5.65% and 8.85% respectively (from 6.05% and 
9.15% respectively) for 2004. As well, the province’s two-tiered surtax was legislated to be combined into one for 
2004. However, both of these measures were cancelled and the 2004 tax and surtax rates remain the same as those 
applicable in 2003. 


Both the provincial tax brackets. and surtax thresholds are indexed for inflation based on the federal formula, but 
using the Ontario inflation rate rather than the federal rate. The province’s inflation factor is 2.9% for 2004. 


The province’s 2004 budget introduced a new Health Premium to be paid by all individuals resident in the province 
with taxable income over $20,000. The premiums are graduated based on taxable income, with the maximum pre- 
mium of $450 for 2004 and $900 for 2005 being reached at approximately $200,000 of taxable income. 


Québec indexes its tax brackets using the same formula as that used federally, but uses the applicable provincial 
inflation rate rather than the federal rate in the calculation. The province’s calculated inflation factor for 2004 is 3%, 
however the province announced that an inflation factor of 2%, and not 3%, would be used to index all brackets. 
The province’s 2004 budget announced that for 2005 and subsequent years, the provincial inflation factor to be used 
in the indexation formula will be based on the rate of inflation excluding changes in liquor and tobacco rates. 


New Brunswick’s legislation currently applies the federally calculated indexation factor to its tax brackets each 
year. However, the province is not indexing its tax brackets for 2004, therefore they remain at the same levels as 
2003. | 


Nova Scotia’s 2004 budget cancelled the province’s previously-announced tax rate reductions, except for that appli- 
cable to the lowest bracket, which drops from 9.77% in 2003 to 8.79% in 2004. The rates applicable to the second 
and third brackets remain at. 14.95% and 16.67% respectively. The budget also introduced a new top tax bracket 
effective for 2004 for income over $93,000, to which a tax rate of 17.50% applies. Nova Scotia does not index its 
brackets or surtax threshold. 


Prince Edward Island and Newfoundland have not indicated an intention to index their tax brackets or surtax thresh- 
olds in the future. 

Northwest Territories increased the third and fourth brackets’ tax rates from 11.7% to 12.2% and from 13.05% to 
14.05% effective July 1, 2004. Effective January 1, 2005, the tax rates on the first and second brackets will be 
decreased to 5.9% and 8.6%. 
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FEDERAL AND PROVINCIAL NON-REFUNDABLE TAX CREDIT RATES AND AMOUNTS FOR 20044 


Federal” 
Tax rate applied to credits 16.00% 
Basic personal $8,012 
epuusal/partner and wholly dependent per- 6,804 
son 
Income threshold 680 
Age 65 and over' 3,912 
Income threshold 29,124 
Age supplement*® -—- 
Disability! 6,486 
Dependants: 
18 and under® — 
Under 18 and infirm! 3,784 
18 and over and infirm 3,784 
Income threshold 5,368 
Caregiver 3,784 
Income threshold 12,92] 
Pension! 1,000 
Medical threshold* 1,813 
Canada Pension Plan (max)! 1,831 
Employment Insurance (max) 12, 
Education™ 
Full time — per month 400 
Part time — per month 120 
Tuition fees™ 
Interest paid on student loans" 
Ont. 
Tax rate applied to credits 6.05% 
Basic personal . $8,043 
Spousal/pariner and wholly dependent per- | - 6,830 
son 
Income threshold 683 
Age 65 and over' 3,927 
Income threshold 29,238 
Age supplement*® bee 
Disability’ 6,499 
Dependants: 
18 and under® | a 
Under 18 and infirm! 3,791 
18 and over and infirm | B F794: 
Income threshold 5,390 
Caregiver 5,794 
Income threshold 12,971 
Pension! fs 
Medical threshold‘ 1,821 
Canada Pension Plan (max)! (max) 1,831 
Employment Insurance (max) dale 
Education™ 
Full time — per month 433 
Part time — per month 130 


Tuition fees™ 
Interest paid on student loans" 


[For Notes, see p. xxii] 
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B.C.¢ Alta.4 
6.05% 10.00% 
$8,523 $14,337 

7,298 14,337 

730 Ay 

3,822 4,022 
28,450 29,942 

6,392 6,668 

3,729 3,890 

3,729 3,890 

5,940 5,519 

5,/29 3,890 
12,022 13,284 

1,000 een 

NAF he 1,865 

1,831 1,831 

he mies 
200 445 
60 133 

N.B.& N.S. 
9.68% 8.79% 
$7,756 $7,231 

6,586 6,140 

659 614 

3,787 3,531 
28,193 26,284 

6,279 4,293 

3,663 2,941 

3,663 2,386 

5,197 4,845 

3,663 4,176 
12,509 11,661 

1,000 1,000 

1,755 1,637 

1,831 1,831 

did 712 
400 200 
120 60 


Sask.° 
11.00% 


$8,264 
8,264 


pei826 
3,912 
29,124 
1,033 
6,180 


2,582 
3,784 
3,784 
5,368 
3,784 
12,921 
1,000 
1,813 
1,831 
772 


400 
120 


Man. 
10.90% 


$7,634 
6,483 


648 
3,728 
27,749 


6,499 


3,605 
3,605 
2, LJe) 
3,605 
P2312 
1,000 
1,728 
1,831 
7712 


400 
120 


2,353 
2353 
S057 
03 
11,500 
1,000 
1,614 
1,831 
772 


200 
60 


Tax Rates and Credits 


FEDERAL AND PROVINCIAL NON-REFUNDABLE TAX CREDIT RATES AND AMOUNTS FOR 2004 


(cont’d) 
NWT Nunavut Yukon 
Tax rate applied to credits 7.20% 4.00% 7.04% 
Basic personal $11,415 $10,495 $8,012 
Spousal/partner and wholly dependent person" 11,415 10,495 6,804 
Income threshold 680 
Age 65 and over' 5,583 7,871 3,912 
Income threshold 29,124 29,124 29,124 
Age supplement® — — af. 
Disability! 9,257 10,495 6,486 
Dependants: 
18 and under ° = 3,784 —- 
Under 18 and infirm! 3,784 3,784 3,784 
18 and over and infirm 3,784 3,784 3,784 
Income threshold 5,368 5,368 5,368 
Caregiver 3,784 3,784 3,784 
Income threshold — 12,921 12,921 12,92] 
Pension! 1,000 1,000 1,000 
Medical threshold‘ 1,813 1St3 1,813 
Canada Pension Plan (max)! 1,831 1,831 1,831 
Employment Insurance (max) yes W712 772 
Education™ 
Full time — per month 400 400 400 
Part time — per month 120 120 120 


Tuition fees™ 
Interest paid on student loans" 


Notes: 


a 


The tables show the dollar amounts of all federal and provincial non-refundable credits for 2004 (except for Qué- 
bec’s, which are outlined in the next table). In order to determine the credit value, each dollar amount must be 
multiplied by the tax rate indicated, which is the lowest tax rate applicable in the particular jurisdiction. For exam- 
ple, the federal basic personal credit amount of $8,012 is multiplied by 16% to determine the credit value of $1,282. 


Income earned by the taxpayer or dependant, as applicable, in excess of the income thresholds shown in the tables 
serves to reduce the availability of the credit on a dollar-for-dollar basis. The only exception to this is the age credit, 
which is reduced by 15% of the taxpayer’s income in excess of the threshold. 


The federal tax credits, with the exception of the pension and education amounts, are indexed using the inflation 
factor used to index the federal tax brackets. The federal inflation factor is 3.3% for 2004. 


British Columbia’s tax credits, with the exception of the pension and education amounts, are indexed using the 
inflation factor used to index the province’s tax brackets. The province’s inflation factor is 2.6% for 2004. 


Alberta’s tax credits are indexed based on the same formula as that used federally, but using the provincial inflation 
rate rather than the federal inflation rate. The province’s inflation factor is 6% for 2004. 


Saskatchewan’s tax credits equal the federal amounts, except for its basic and spousal/partner credits. These credits 
were set by the province in 2003 and have been indexed based on the federal inflation factor of 3.3% for 2004. 
Saskatchewan has also instituted two additional credits: one for seniors age 65 and over and one for dependent 
children 18 years of age and under. These tax credits are indexed using the federal inflation factor of 3.3% for 2004. 
The province’s 2004 budget announced that, starting in 2005, the indexation factor to be used in the formula will be 
set each fall. 


Ontario’s tax credits are indexed based on the province’s inflation factor of 2.9% for 2004. 


New Brunswick’s legislation currently applies the federally calculated indexation factor to its tax credit amounts 
each year. However, the province is not indexing its tax credits for 2004, therefore they remain at the same levels as 
2003. 


The spousal/partner credit may be claimed for a common-law partner as well as for a spouse. Taxpayers who are 
single, divorced or separated, and who support a dependant in their home may claim the wholly dependent person 
credit. The tax credit can be claimed for dependants under the age of 18 who are related to the taxpayer, for the 
taxpayer's parents or grandparents, or for any other infirm person who is related to the taxpayer. 


These credits are transferable to a spouse or partner. The amounts available for transfer are reduced by the excess of 
the spouse’s or partner’s income over the basic personal credit amount. The disability credit is also transferable to a 
supporting person other than a spouse or partner; however, in this case the amount of the credit is reduced by the 
excess of the disabled person’s income over the basic personal credit amount. 
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The tax credit for a disabled dependant under the age of 18 is reduced by certain child and attendant care expenses 
in respect of the dependant. 


The medical credit is calculated based on qualified medical expenses exceeding 3% of net income or the threshold 
shown in the table, whichever is less. 


Self-employed taxpayers can deduct 50% of their Canada or Québec Pension Plan premiums in calculating net 
income. The balance is claimed as a non-refundable credit. 


The tuition credit is calculated based on tuition and mandatory ancillary fees paid for the calendar year. Both the 
tuition and education credits are transferable to a spouse or common-law partner, parent or grandparent. The maxi- 
mum amount transferable is $5,000 (indexed for some provinces) less the excess of the student’s income over the 
basic personal credit amount. Any amounts not transferred may be carried forward by the student. 


Interest paid on student loans is eligible for both a federal and provincial credit. The credit must be claimed by the 
student, but can be carried forward for five years. 


XXiil 


QUEBEC PERSONAL TAX CREDIT RATE AND AMOUNTS FOR 2004 


Tax Rates and Credits 


2004 

Tax rate applied to credits* 20.0% 
Basic personal $6,275 
Amount transferred from one spouse to another? = 
Person living alone or with dependant© 1,115 
Age 65 and over® 4 2,200 
Single parent® 1,380 
Dependent children* . 

First 2,765 

Second and subsequent 2,500 
Other related dependants over 18! 2550 
Dependant in full-time attendance at a post-secondary school® & Ar bes, 
Disability” ¢* 2,200 
Infirm dependants over 18! 6.275 
Pension® ¢' . 1,000 
Québec Pension Plan’ (max) 1,831 
Employment Insurance (max) Tae 
Health Services Fund (max) 1,000 


Union and professional dues* 
Tuition fees! 

Interest paid on student loans™ 
Medical expenses" 

Refundable credits: 


Treatment of infertility® 

Child care expenses? 

Home support of elderly persons living alone 
Housing for live-in parents" 

Adoption expenses* 


Notes: 


a 


ithe) 


Québec’s credit rate is applied to the dollar amounts shown in the table to determine the credit value. For example, 
the basic personal credit amount of $6,275 is multiplied by 20% to determine the credit value of $1,255. The 
Québec credits, with the exception of the age, disability and pension amounts, are indexed using the inflation factor 
used to index the province’s tax brackets. The inflation factor for 2004 is 2%. 

Many of these credits are income-tested. “Net family income” means the total income of both spouses/partners 
minus $27,635. “Family income” means the total income of both spouses/partners. The calculation of net income is 
the same under both the general and the simplified filing systems. 


The spousal/partner credit and the transfer of the unused portion of a spouse’s/partner’s disability credit.is now 
replaced by a new mechanism for the transfer of the unused portion of all non-refundable credits from one 
spouse/partner to the other (under the general and simplified tax systems). The deduction relating to this transfer can 
be claimed only after all other non-refundable credits have been taken into account in the calculation of the indivi- 
dual’s income tax otherwise payable. 


There is no wholly dependent person credit in Québec. 


The amounts for a person living alone, age 65 and over, and pension income are added together and reduced by 15% 
of net family income (see note (a)). 


These credits are transferable to a spouse or partner. The amounts available for transfer are reduced by any income 
tax payable by the spouse or partner. 


The amounts for a single parent, dependent children, and dependent post-secondary students are added together and 
reduced by the amount of the dependant’s net income. 


The province announced in its 2004 budget that adjustments will be made to a number of the credits for dependants 
starting in 2005, due to the introduction of a new child assistance payment program. 


The amounts for other related dependants and infirm dependants are reduced by the amount of the dependant’s net 
income. 


The amount for a dependant attending a post-secondary school, which is available for up to two semesters per year 
per dependant, may be claimed only by a supporting person. 


The disability credit is transferable to a supporting person. The amount available for transfer is reduced by any 
income tax payable by the dependant. 


The pension credit is calculated based on the lesser of eligible pension income and $1,000. 
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Self-employed taxpayers can deduct 50% of their Québec or Canada Pension Plan contributions in calculating net 
income (under either the general or the simplified system). The balance is claimed as a non-refundable credit. 


. The credit for union and professional dues is calculated based on the annual fees paid in the year, The portion of 
professional dues relating to liability insurance is allowed as a deduction and is not included in calculating the 
credit. . 


The tuition credit is calculated based on tuition, professional examination, and mandatory ancillary fees paid for the 
calendar year. The credit is not transferable, but may be carried forward to future years by the student. 


m Interest paid on student loans but unclaimed in a particular year may be carried forward indefinitely. 


The medical credit is calculated based on qualified medical expenses in excess of 3% of family income (see note 
(a)). 

The costs associated with artificial insemination and in vitro fertilization paid during the year by an individual or his 
or her spouse/partner will give rise to a refundable credit of 30% of all eligible expenses to a maximum annual 
credit of $6,000 per couple. 


Child care expenses paid in the year are eligible for a refundable tax credit at a rate that varies from 26% to 75%. 
The rate of credit falls as net family income rises (see note (a)). 


The refundable credit for home support of persons age 70 and over living alone is equal to 23% of eligible expenses 
paid to obtain certain home support services. The credit is capped at $2,760. If the expense also qualifies for the 
medical expense credit, it cannot be claimed for this credit as well. 


The refundable tax credit with respect to housing of a parent is $550 for each live-in parent aged 70 or over at the 
end of the year. 


A refundable credit is available equal to 30% of specified adoption expenses, to a maximum credit of $6,000. 
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CORPORATIONS 


2004 FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A NON-CANADIAN 
CONTROLLED PRIVATE CORPORATION (CCPC)? EFFECTIVE JANUARY 1, 2004? 


General 
General Active 
M&P Business Investment 
Income Income Income? 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 
Less federal abatement (10.0) (10.0) (10.0) 

28.0 28.0 28.0 
Surtax° tow rr 1 8 

29.1 294 29.1 
Rate reductions? (7.0) (7.0) (7.0) 

2A 22.1 22-4 
Provincial rates 
British Columbia 13.5% 13.5% 13.5% 
Alberta 12.5/11.5 [DIS /9 125 12.5/11.5 
Saskatchewan 10.0 EEG 178 
Manitoba! i520 155 155 
Ontario® 12.0 14.0 14.0 
Québec 8.9 8.9 16.2 
New Brunswick 13.0 13.0 13.0 
Nova Scotia 16.0 16.0 16.0 
Prince Edward Island 1 16.0 16.0 
Newfoundland 50) 14.0 14.0 
Yukon DES 15.0 15-0 


See the notes on p. xxviii for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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2005 FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A NON-CANADIAN 
CONTROLLED PRIVATE CORPORATION (CCPC) EFFECTIVE JANUARY 1, 20052 


General 
General Active 
M&P Business Investment 
Income Income Income” 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) 

28.0 28.0 28.0 
Surtax° Ra ol Val 

29.1 29.1 29.1 
Rate reductions (7.0) (7.0) (7.0) 

22 225h Apia 
Provincial rates 
British Columbia 13.5% 13.5% 13.5% 
Alberta‘ 5; Ba eS fo Be) 
Saskatchewan 10.0 17.0 17.0 
Manitoba! 15.0 15.0 15.0 
Ontario® 12.0 14.0 14.0 
Québec 8.9 8.9 16.2 
New Brunswick 13.0 sey) 13.0 
Nova Scotia 16.0 16.0 16.0 
Prince Edward Island i253 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories 14.0 14.0 14.0 
Nunavut 12.0 12,0 12.0 
Yukon 25 15.0 15.0 


See the notes on p. xxviii for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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COMBINED FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A NON-CANADIAN 


CONTROLLED PRIVATE CORPORATION (CCPC) — 2004 and 2005° 


General 
General Active 
M&P © Business Investment 
Income Income Income? 
January 1, 2004 
British Columbia 35.6% 35.6% 35.6% 
Alberta‘ 34.6/33.6 34.6/33.6 34.6/33.6 
Saskatchewan BONE SOR 39.1 
Manitoba! 37.6 37.6 37.6 
Ontario® 34.1 36.1 36.1 
Québec 31.0 31.0 ble 
New Brunswick Say! Bor 5511 
Nova Scotia 38.1 38.1 38.1 
Prince Edward Island 29.6 38.1 38.1 
Newfoundland : 201 36.1 oot 
January 1, 2005 . 
British Columbia 35.6% 35.6% 35.6% 
Alberta® 33.6 33.6 33.6 
Saskatchewan 5251 39.1 3951 
Manitoba! B74. 3% 37.1 
Ontario® 34.1 BGil 36.1 
Québec 31.0 oi) 38.3 
New Brunswick 35.1 35z1 Sel 
Nova Scotia 38.1 38.1 38.1 
Prince Edward Island 29.6 38.1 38.1 
Newfoundland fay Dk 36.1 36.1 
Northwest Territories 36.1 36.1 36.1 
Nunavut 34.1 34.1 34.1 
Yukon 24.6 37.1 374A 


See the notes below for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
Notes: 


a 


The federal and provincial tax rates shown in the tables apply to income earned by corporations other than Cana- 
dian-controlled private corporations (CCPCs). In general, this includes public companies, and their subsidiaries, that 
are resident in Canada, and Canadian-resident private companies that are controlled by non-residents. For tax rates 
applicable to CCPCs, see the table entitled “2004 and 2005 Federal and Provincial Tax Rates for Income Earned by 
a Canadian-Controlled Private Corporation” and the related notes. 


The federal and provincial tax rates shown in the tables apply to investment income earned by non-CCPCs other 
than gains and dividends received from Canadian corporations. The rates that apply to capital gains are one-half of 
the rates shown in the table. Dividends received from Canadian corporations are deductible in computing regular 
Part I tax, but may be subject to Part IV tax, calculated at a rate of 33'°%. 


A 4% corporate surtax is levied on the 28% federal tax before applying any other rate reductions or credits. 


The federal rate reduction applicable to general active business income increased from 5% to 7% for 2004. These 
rate reductions must be prorated for corporations with non-calendar year-ends. Income that is eligible for other 
reductions or credits, such as manufacturing and processing (M&P) income, is not eligible for this rate reduction. 


Income from resource activities is also eligible for rate reductions over a five-year period commencing in 2003. For 
2004, the general corporate rate applicable to such income decreased from 27% to 26%. It will further decrease to 
25% for 2005, to 23% for 2006 and to 21% for 2007. 

Alberta’s 2004 budget confirmed the province’s current tax rate reduction plan. The general active business and 
M&P rates decreased from 12.5% to 11.5% on April 1, 2004. The provincial government remains committed to 
reducing both rates to 8%, but no target date has been set for this rate and it will take effect subject to affordability. 


Manitoba’s general corporate rate decreased from 16% to 15.5% for 2004. It will further decrease to 15% for 2005. 
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g Ontario’s general corporate rate was previously legislated to decrease from 12.5% to 11% for 2004, to 9.5% for 
2005 and to 8% for 2006. However, these rate reductions were cancelled, and the general rate was increased to 14% 
for 2004 and subsequent years. © 
Ontario’s M&P rate was legislated to decrease from 11% to 10% for 2004, to 9% for 2005 and to 8% for 2006. 
However, these rate reductions were cancelled, and the M&P rate was increased to 14% for 2004 and subsequent 
years. | 

h Québec’s 2000 budget announced the establishment of a Youth Fund to be financed in part by corporations carrying 
on business in the province. These corporations are required to contribute 1.6% of income taxes payable for the 


year, effective for taxation years, or parts thereof, included in the three-year period beginning March 15, 2000, and 
ending on March 15, 2003. 
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2004 FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A CANADIAN- 
CONTROLLED PRIVATE CORPORATION (CCPC) EFFECTIVE JANUARY 1, 2004? 


Small 
Small Business General 
Business Income from Active 
Income up to $250,000 to Business Investment 
$250,000 $300,000° Incomes Income! 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 38.0% 
Less federal abatement (10.0) (10.0) (10.0) (10.0) 

28.0 28.0 28.0 28.0 
Surtax°® hal lel eh 1 

29.1 29.1 29.1 29.1 
Rate reductions! (16.0) (7.0) (7.0) (0.0) 
Refundable tax® 0.0 0.0 0.0 6.7 

[34 22.1 Spr | 35.8 
Provincial rates 
British Columbia 4.5% 4.5% 13.5% 13.5% 
Alberta" 4.0/3.0 4.0/3.0 [25/115 (2 OPS 
Saskatchewan! 55 5.5 17.0 17.0 
Manitoba! 0 5.0 tet) [Se 
Ontariok Das) 5:5 14.0 14.0 
Québec 8.9 8.9 8.9 16.2 
New Brunswick! BO/25 3.0/2.5 13.0 13.0 
Nova Scotia 5.0 16.0 16.0 16.0 
Prince Edward Island WES 16.0 16.0 16.0 
Newfoundland 50) 14.0 14.0 14.0 
Northwest Territories 4.0 14.0 14.0 14.0 
Nunavut 4.0 {20 12.0 12.0 
Yukon 6.0 15.0 15.0 15:0 


See the notes on p. xxxii for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 


2004 COMBINED FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A CANADIAN- 
CONTROLLED PRIVATE CORPORATION (CCPC)? 


Small 
Small Business General 
Business Income from Active 
Income up to $250,000 to Business Investment 

January 1, 2004 $250,000° $300,000° Income‘ Income? 
British Columbia 17.6% 26.6% 35.6% 49.3% 
Alberta’ | ap Wp Se ak Dory 25.1 34.6/33.6 48 .3/47.3 
Saskatchewan' 18.6 27.6 39.1 52.8 
Manitobai 18.1 27.1 37.6 523 
Ontario 18.6 27.6 36.1 49.8 
Québec ZO aul SEO 32.0 
New Brunswick' TOs LO 25.1/24.6 5.7 48.8 
Nova Scotia 18.1 38.1 38.1 51.8 
Prince Edward Island 20.6 Sopa 38.1 Site 
Newfoundland 18.1 36.1 36.1 49.8 
Northwest Territories jy a 36.1 36.1 49.8 
Nunavut | 34.1 34.1 47.8 
Yukon 19.1 SEA Sic 50.8 
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2005 FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A CANADIAN- 
CONTROLLED PRIVATE CORPORATION (CCPC) EFFECTIVE JANUARY 1, 2005? 


Small 
Business General 
Income Active 
up to Business Investment 
$300,000° Income’ Income? 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) 

28.0 28.0 28.0 
Surtax® 1.1 bel 1.1 

29.1 29.1 29.1 
Rate reductions! (16.0) (7.0) fis 
Refundable tax® — : —— 6.7 

Pol 84 35.8 

Provincial rates 

British Columbia 4.5% 13.5% 13.5% 
Alberta" 3.0 1135 11:5 
Saskatchewan! 5.0 17.0 17.0 
Manitoba! 5.0 15.0 15.0 
Ontario | 5.5 14.0 14.0 
Québec 8.9 8.9 i OO? 
New Brunswick! ial 13.0 13.0 
Nova Scotia 5.0 16.0 16.0 
Prince Edward Island KS 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories 4.0 14.0 14.0 
Nunavut i 4.0 12.0 12.0 
Yukon 4.0 15.0 15.0 


See the notes on p. xxx for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 


2005 COMBINED FEDERAL AND PROVINCIAL TAX RATES FOR INCOME EARNED BY A CANADIAN- 
CONTROLLED PRIVATE CORPORATION (CCPC)? 


Small 
Business General 
Income Active 
up to Business Investment 

$300,000" Income‘ Income? 
January 1, 2005 
British Columbia 17.6% 35.6% 49.3% 
Alberta" 16.1 33.6 47.3 
Saskatchewan! 18.1 39.1 52.8 
Manitoba! 18.1 371 50.8 
Ontario 18.6 36.1 49.8 
Québec 22.0 alt) 52.0 
New Brunswick! 15.6 35.1 48.8 
Nova Scotia 18.1 38.1 =o U3 
Prince Edward Island 20.6 56 51.8 
Newfoundland 18.1 36.1 49.8 
Northwest Territories Ee st 36.1 49.8 
Nunavut Vl 34.1 47.8 
Yukon yl aha 50.8 


See the notes on p. xxxii for the dates on which all changes take effect. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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Notes: 


a 


The federal and provincial tax rates shown in the tables apply to income earned by a Canadian- controlled private 
corporation (CCPC). For tax rates applicable to non-CCPCs, see the table entitled “Federal and Provincial Tax 
Rates for Income Earned by a Non-Canadian Controlled Private Corporation” and its related notes. 


See the table entitled “Federal and Provincial Small Business Income Thresholds” for changes in the federal and 
provincial small business income thresholds for 2002 to 2006. 


For those provinces that have small business income thresholds in excess of $300,000 (Alberta, Manitoba, Ontario 
and New Brunswick), the combined federal and provincial rates for small business income up to $300,000 will also 
apply to active business income earned between $300,000 and the provincial threshold. 


For federal purposes, the general corporate tax rate applies to active business income earned in excess of $300,000, 
and for provincial purposes the general rates apply to income in excess of the applicable small business income 
threshold. CCPCs that earn income from manufacturing and processing (M&P) activities are subject to the same 
rates as those that apply to non-CCPCs (see the table entitled “2004 and 2005 Federal and Provincial Tax Rates for 
Income Earned by a Non-Canadian Controlled Private Corporation” and its related notes). 


The federal and provincial tax rates shown in the table apply to investment income earned by a CCPC other than 
capital gains and dividends received from Canadian corporations. The rates that apply to capital gains are one-half 
of the rates shown in the table. Dividends received from Canadian corporations are deductible in computing regular 
Part I tax, but may be subject to Part IV tax, calculated at a rate of 33'7%. 


A 4% corporate surtax is levied on the 28% federal tax before applying any other rate reductions or credits. 


Active business income earned by a CCPC up to the applicable small business threshold is eligible for the 16% 
small business deduction. In 2004, active business income between $250,000 and $300,000 is subject to a 7% rate 
reduction. The same limitations that apply to the small business threshold (see note (b) on the table entitled “Small 
Business Income Thresholds for the Years 2002 to 2006”) also apply to this additional amount. Income eligible for 
this 7% rate reduction is reduced if the corporation has M&P income subject to the M&P credit. 


The federal rate reduction applicable to general active business income increases from 5% to 7% for 2004.and 
subsequent years. The rate reduction must be prorated for corporations with non-calendar year-ends. Income that is 
eligible for other reductions or credits, such as investment income, is not eligible for this rate reduction. For 2004 
and subsequent years, the federal tax rate applicable to all active business income over the small business threshold 
is 22.1% 


Income from resource activities is also eligible for rate reductions over a five-year period commencing in 2003. For 
2004, the general corporate rate applicable to such income decreased from 27% to 26%. It will Wee decrease to 
25% for 2005, to 23% for 2006 and to 21% for 2007. 


The refundable tax of 67°% of a CCPC’s investment income and capital gains, as well as 20% of such income that 
is subject to regular Part I tax, 1s included in the corporation’s Refundable Dividend Tax on Hand (RDTOH) ac- 
count. When taxable dividends are paid out to shareholders, a dividend refund equal to the lesser of 33'7% of the 
dividends paid or the balance in the RDTOH account is refunded to the corporation. 


Alberta’s 2004 budget confirmed the province’s current tax rate reduction plan. The provincial government remains 
committed to reducing the general corporate rates to 8%, but no target date has been set for this rate to take effect 
and it will take place subject to affordability. The small business rate decreased from 4% to 3% on April 1, 2004. 
The general active business rate decreased from 12.5% to 11.5% on April 1, 2004. The scheduled April 1, 2004 
decreases will proceed only subject to affordability. 


Saskatchewan’s small business rate decreased from 6% to 5.5% for 2004 and will further decrease to 5% for 2005. 


Manitoba’s general corporate rate decreased from 16% to 15.5% for 2004 and it will further decrease to 15% for 
2005. 


Ontario’s general corporate rate was previously legislated to decrease from 12.5% to 11% for 2004, to 9.5% for 
2005 and to 8% for 2006. However, these rate reductions were cancelled, and the general rate was increased to 14% 
for 2004 and subsequent years. 


Ontario’s small business rate was legislated to decrease from 5.5% to 5% for 2004 and to 4% for 2005. The small 
business rate reductions were also cancelled, and the 2003 rate of 5.5% is maintained for 2004 and subsequent 
years. 


An Ontario surtax is levied on corporations claiming the Ontario small business deduction in order to gradually 
reduce the benefit of the deduction where taxable income exceeds the small business threshold. See note (e) on the 
table entitled “Small Business Income Thresholds for 2002 to 2006”. 


New Brunswick’s 2004 budget announced a reduction in the small business rate from 3% to 2.5%, effective July 1, 
2004. 
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SMALL BUSINESS INCOME THRESHOLDS FOR 2002 TO 20062 


a 


ile) 


2002 2003 2004 2005 2006 
($000) ($000) ($000) ($000) ($000) 
Federal? 200 225 250 21D 300 
British Columbia‘ 200/300 300 300 300 300 
Alberta? 300/350 350/400 400 400 400 
Saskatchewan 300 300 300 300 300 
Manitoba 300 320 360 400 400 
Ontario‘ 280 320 400 400 400 
Québec — a — — - 
New Brunswick! 300/350 400 400/425 425 425 
Nova Scotia® 200 ne 250 300 300 
Prince Edward Island® 200 Zao 250 300 300 
Newfoundland® 200 225 250 300 300 
Northwest Territories 200 225 250 ZI. 300 
Nunavut 200 225 250 Die 300 
_ Yukon 200 225 250 AE 300 
Notes: 


The small business income thresholds shown in the table apply to active business income earned by a Canadian- 
controlled private corporation (CCPC) that is eligible for the small business rate of tax (see the table entitled “Fed- 
eral and Provincial Tax Rates Earned by a Canadian Controlled Private Corporation”). All thresholds must be pro- 
rated for taxation years that straddle the effective date of the changes indicated, and must be shared by associated 
corporations. 


The 2004 federal budget announced that the scheduled increase in the threshold to $300,000, previously legislated 
for 2006, would be accelerated to 2005. The threshold is reduced on a straight-line basis when the associated 
group’s taxable capital (computed for Large Corporations Tax purposes) employed in Canada in the preceding year 
is between $10 million and $15 million. This clawback applies to all provinces, with the exception of Ontario, 
which has its own clawback mechanism (see note (e) below). 


British Columbia’s threshold increased from $200,000 to $300,000 on April 1, 2002. 

Alberta’s threshold increased from $300,000 to $350,000 on April 1, 2002, and further increased to $400,000 on 
April 1, 2003. 

Ontario’s small business threshold was originally legislated to increase to $360,000 for 2004 and to $400,000 for 
2005. It instead increased from $320,000 to $400,000 effective January 1, 2004. 


Ontario levies a surtax on CCPCs claiming the Ontario small business deduction in order to gradually reduce the 
benefit of the deduction where taxable income exceeds the small business income threshold. With the increase in the 
small business limit to $400,000 the phase-out range is also adjusted to increase to about $1,128,000. 


Small Taxable Phase-out Surtax 

Business Rate Income Limit Range ($000) Rate 
Jan. 1, 2003 5.5% $320,000 320-800 4.667% 
Jan. 1, 2004 Ye) 400,000 400-1,128 4.667 


New Brunswick increased its threshold from $300,000 to $350,000 on July 1, 2002 and to $400,000 on January 1, 
2003. The 2004 budget announced a further increase in the threshold to $425,000 on July 1, 2004. 


Nova Scotia, Prince Edward Island and Newfoundland are required to follow the federal increases in the threshold 
as the small business provisions in their corporate legislation are tied to the federal provisions. Therefore, due to the 
2004 federal budget, the scheduled increase to $300,000 will be accelerated to 2005 (see note (b) above). 
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underwent structural changes are included in the table. 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 
8 
Cie) 
12 
(11) 
(a) 


TABLE OF CONCORDANCE 


The Revised Statutes of Canada, 1985, Fifth Supplement was proclaimed in force as of March 1, 1994. Although there 
was no general renumbering of the provisions of the Income Tax Act, a substantial number of structural changes were 
made. The table relates the provisions of the former Act to the corresponding provisions of the Fifth Supplement, as 
amended by 1994, c. 7 (Bill C-15), the Income Tax Amendments Revision Act. Note that only those provisions that have 


R.S.C. 1985 
5th Supplement 
as amended 


Section 
8 
12 
(11) 
“investment con- 
tract” 
(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 
(1) 
Gj) 
(k) 
“anniversary day” 
(a) 
(b) 
(c) 
1262 
(11) 
“exempt policy” 
“anniversary day” 
(a) 
(b) 
(12) 
(13) 
13 
(15) 
(b) 
(1) 
(ii) 
(21) 
“appropriate min- 
ister” 


“conversion” and 
“conversion cost” 


“depreciable proper- 


ty” 


“disposition of pro- 


perty” 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 


(d) 


(i) 

(il) 
(iii) 
(iv) 


(il) 

Gi. 1) 

(ii.2) 

(iii) 

(iv) 
(A) 
(B) 

(v) 

(vi) 

(vii) 


(vill) 


R.S.C. 1985 
5th Supplement 
as amended 
Section 
“proceeds of dispo- 
sition” 
(a) 
(b) 


(h) 
“timber resource 
property” 
(a) 
(i) 
(il) 
(A) 
(B) 
(b) 
(i) 
(il) 
“total depreciation” 
“undepreciated capi- 
tal cost” 


7mMoAmwW> 


(a) 
(b) 


ee one 


“vessel” 
(23.1) 
14 
(5) 
“cumulative eligible 
capital” 
A 
B 
Gi 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 

(iil. 1) 
(A) 
(B) 
(141.2) 
(iv) 
(A) 
(B) 
“(v) 
(A) 
(B) 
(I) 
(ID) 
(C) 
(b) 


(i) 

(1i) 

(111) 
(A) 
(B) 
(C) 
(D) 

(iv) 

(v) 

(vi) 
(A) 
(B) 
(C) 
(D) 

(c) 

(i) 

(ii) 

(ii1) 

Vee | 
(3) 
(a) 


(i) 
(ii) 
(b) 


(i) 

(ii) 

(ii.1) 

(iil) 

(iv) 
(A) 
(B) 
(CG) 

(c) 


(1) 

(1i) 
(d) 

(i) 


Table of Concordance 


R.S.C. 1985 
5th Supplement 
as amended 
Section 

Dp 
(a) 
(b) 


Own 


(a) 
(b) 

R 
“eligible capital ex- 
penditure” 

(a) 

(b) 

(c) 

(i)) 
(ii) 
(111) 
(iv) 

(d) 

(e) 

(f) 

(i) 

(ii) 

(iii) 

(iv) 
“adjustment time” 

(a) 

(b) 

(c) 

LSet 
(3) 
“eligible small busi- 
ness corporation” 

(a) 

(b) 
“qualifying debt ob- 
ligation” 

(a) 

(b) 

(c) 


(d) 

(e) 

(f) 
“small business de- 
velopment bond” 


(a) 
(b) 
“Joint election” 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 

(ii) 
(e) 
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R.S.C. 1985 
5th Supplement 
as amended 
Section 


“property used for 
specified purposes” 
(a) 
(i) 
(ii) 
(b) 
“specified property” 
(a) 
(b) 
(c) 
(d) 
| how 
(3) 
“qualifying debt ob- 
ligation” 
(a) 
(b) 
(c) 
(d) 
(i) 
(ii) 
(111) 
“small business 
bond” 
“Joint election” 
(a) 
(b) 
“eligible issuer” 
(a) 
(b) 
18 
(3) 
“land” 
(a) 
(b) 
(c) 
“interest on debt re- 
lating to the acquisi- 
tion of land” 
(a) 
(b) 
(1) 
(ii) 
(iii) 
(5) 
“outstanding debts 
to specified non-re- 
sidents” 


(a) 
(i) 
(A) 
(B) 
(ii) 
(b) 


Income Tax ‘Act 
R.S.C.. 1952, c. 148 
as amended 
Section 


(b) 
(c) 


(F) 
(b) 


(i) 
(11) 
(A) 
(B) 
(111) 
(iv) 
(v) 
(A) 
(B) 
(©) 
(1) 
(il) 
(II) 
(IV) 
(V) 
(VI) 


20 


Table of Concordance 


R.S.C. 1985. 
_ 5th Supplement 
as amended 
Section 
“specified non-resi- 
dent shareholder” 


“specified, sharehold- 
er’ 


(a) 
(b) 
(c) 
(d) 
19 
(5) 
“Canadian issue” 
(a) (iv) 
G) 
Gi) 
(111) 
(iv) 
(b) 

(i) 

(il) 

(iii) 

(iv) 

(v) 

(vi) 
“Canadian newspa- 
per or periodical” 

(a) 
(b) 
(i) 
(11) 
(c) 
(d) 
(e) 

(i) 

(il) 

(ii1) 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 
“substantially the 
same” 


“United States” 
(a) 
(b) 
20 
(1) 
(1.2) 
(16.2) 
(16.3) 
(18) 
“qualifying invento- 
ry” 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 

(b) 
(i) 
(ii) 
(iii) 
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R.S.C. 1985 
5th Supplement. 
as amended 
Section 
“specified transac- 


(2) 
“mining property” 
“prospector” 
ay: 
(7) 
“approved” 


“scientific research 
and experimental de- 
velopment” 
(8)(a) 
(b) 
(c) 
(d) 
a7 ih 
(5) 
“base period” 
(a) 
(b) 
“expenditure base” 
(a) 
(b) 
(i) 
(A) 
(B) 
(11) 
(ili) 
“qualified expendi- 
ture” 
(a) 
(b) 
(c) 
“research property” 
“scientific research 
and experimental de- 
velopment” 


fia 


(8) 
47.1 
(26.1) 
54 
“adjusted cost base” 
(a) 
(b) 
(c) 


Income Tax Act 
R.S.C. 1952, c. 148 
as amended 
Section 
(iv) 
(b) 
(i) 
(ii) 
(c) 
(i) 
(ii) 
(A) 
(B) 
(C) 
(D) 
(1ii) 
(iv) 
(v) 
(A) 
(B) 
(C) 
(D) 
(vi) 
(vii) 
(d) 


(e) 
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R.S.C. 1985 
5th Supplement 
as amended 
Section 

(d) 

“capital property” 
(a) 
(b) 
“disposition” 

(a) 

(b) 
(1) 
(11) 
(iii) 
(iv) 

(c) 

(d) 

(e) 
(1) 
(ii) 
(iii) 
(iv) 

(f) 

(g) 


“eligible capital pro- 


perty” 


“listed personal pro- 


perty” 

(a) 

(b) 

(c) 

(d) 

(e) 
“personal-use pro- 
perty” 

(a) 

(1) 
(ii) 
(ili) 
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66(12.702) Consequences of failure to file 
66(12.71) Restriction on renunciation 
66(12.72) [Repealed] 

66(12.73) Reductions in renunciations 
66(12.74) Late filed forms 

66(12.741) Late renunciation 

66(12.75) Penalty 


66(13) 

66(13.1) 
66(14) 

66(14.1) 
66(14.2) 
66(14.3) 
66(14.4) 
66(14.5) 
66(14.6) 
66(15) 

66(15.1) 


66.1(4), (5) 


66.1(11) 
66.2 
66.2(1) 
66.2(2) 
66.2(3) 
66.2(4) 
66.2(5) 
66.2(5.1) 
66.2(6) 
66.2(7) 
66.2(8) 
66.21 
66.21(1) 
66.21(2) 
66.21(3) 


Limitation 
Short taxation year 
Amounts deemed deductible under this subdivision 
Designation respecting Canadian exploration expense 
Designation respecting cumulative Canadian development expense 
Definition of “adjusted cumulative Canadian development expense” 
Special cases 
Penalty for late designation 
Deduction of carved-out income 
Definitions 
Other definitions 
Partnerships 
Non-arm’s length partnerships 
Members of partnerships 
Renunciation by corporate partner, etc. 
Specified amount 
{Canadian exploration expenses] 
Amount to be included in income 
Deduction for certain principal-business corporations 
Expenses of other taxpayer 
[Repealed under former Act] 
Definitions 
Application of subsecs. 66(15), 66.2(5) and 66.4(5) 
Share of partner 
[Repealed] 
Canadian development expenses for preceding years 
Certificate ceasing to be valid 
[Repealed under former Act] 
[Canadian development expenses] 
Amount to be included in income 
Deduction for cumulative Canadian development expenses 
[Repealed under former Act] 
[Repealed under former Act] 
Definitions 
Application of subsecs. 66(15), 66.1(6) and 66.4(5) 
Presumption [partner’s share] 
Exception 
Presumption 
[Foreign resource expenses] 
Definitions 
Application of subsection 66(15) 
Amount to be included in income 
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66.21(4) Deduction for cumulative foreign resource expense | 
66.21(5) Individual changing residence 

66.3 

66.3(1) Exploration and development shares 

66.3(2) | Deductions from paid-up capital 

66.3(3) Cost of flow-through shares 

66.3(4) — Paid-up capital 

66.4 [Canadian oil and gas property expenses] 

66.4(1) Recovery of costs 

66.4(2) | Deduction for cumulative Canadian oil and gas property expense 
66.4(3), (4) [Repealed under former Act] 

66.4(5) Definitions 

66.4(5.1) Application of subsecs. 66(15) and 66.1(6) 

66.4(6) Share of partner 

66.4(7) Exception 

66.5 

66.5(1) Deduction from income 

66.5(2) Definition of “cumulative offset account” 

66.5(3) | Change of control 

66.6 Acquisition from tax-exempt [person] 

66.7 

66.7(1) | Successor of Canadian exploration and development expenses 
66.7(2) Successor of foreign exploration and development expenses 
66.7(2.1) Country-by-country successor FEDE allocations 

66.7(2.2) Method of allocation 

66.7(2.3) Successor of foreign resource expenses 

66.7(3) Successor of Canadian exploration expense 

66.7(4) | Successor of Canadian development expense 

66.7(5) Successor of Canadian oil and gas property expense 

66.7(6) Where subsec. 29(25) of ITAR and subsecs. (1) to (5) do not apply 
66.7(7) Application of subsec. 29(25) of ITAR and subsecs. (1), (3), (4) and (5) 
66.7(8) Application of subsecs. (2) and (2:3) 

66.7(9) Canadian development expense becoming Canadian exploration expense 
66.7(10), (11) Change of control 

66.7(10.1) [Proposed] Amalgamation partnership property 

66.7(12) Reduction of Canadian resource expenses 

66.7(12.1) Specified amount 

66.7(13) Reduction of foreign resource expenses 

66.7(13.1) Reduction of foreign resource expenses 

66.7(13.2) Specified amount — foreign resource expenses 

66.7(14) Disposal of Canadian resource properties 

66.7(15) Disposal of foreign resource properties 

66.7(15.1) Disposal of foreign resource properties — subsec. (2.3) 
66.7(16) | Non-successor acquisitions 

66.7(17) Restriction on deductions 

66.7(18) Application of interpretation provisions 

66.8 

66.8(1) | Resource expenses of limited partner 

66.8(2) Expenses in following fiscal period 

66.8(3) Interpretation 


Subdivision f — Rules Relating to Computation of Income 
67 General limitation re expenses 


67.1(1) | Expenses for food, etc. 
67.1(2) — Exceptions 

67.1(3) Fees for convention, etc. 
67.1(4) Interpretation 


67.2 Interest on money borrowed for passenger vehicle 
67.3 Limitation re cost of leasing passenger vehicle 
67.4 More than one owner or lessor 

67.5 


67.5(1) Non-deductibility of illegal payments 
67.5(2) Reassessments 


68 Allocation of amounts in consideration for disposition of property 

68 [Proposed] Allocation of amounts in consideration for property, services or restrictive covenants 
69 

69(1) Inadequate considerations 


69(1.1), (1.2) Idem, where subsec. 70(3) applies 
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69(2), (3) [Repealed] 
69(4), (5) Shareholder appropriations 
69(6), (7) Disposition of petroleum, etc. 


69(7.1) 
69(8) 
69(9) 
69(10) 
69(11) 
69(12) 


[Repealed under former Act] 

Fair market value of resource output disposed of to Crown 
Fair market value of resource output acquired from Crown 
Certain persons deemed to be same person 

Deemed proceeds of disposition 

Reassessments 


69(12.1), (12.2) [Repealed] 


69(13) 


Amalgamation or merger 
New taxpayer 


Death of a taxpayer 

Amounts receivable 

Rights or things transferred to beneficiaries 

Exception 

[Proposed] Exception 

Revocation of election 

Capital property of a deceased taxpayer 

Eligible capital property of deceased 

Resource properties and land inventories of a deceased taxpayer 

[Proposed] Resource property, land inventory and property subject to 94.2(3) of deceased 
Fair market value 

NISA on death 

Where transfer or distribution to spouse [or common-law partner] or spouse trust 
Transfer or distribution of NISA to spouse [or common-law partner] or trust 
Election 

Special rules applicable in respect of trust for benefit of spouse [or common-law partner] 
Meaning of certain expressions in subsec. (7) 

Transfer of farm property to child 

Transfer of farm property from trust to settlor’s children 

Transfer of family farm corporations and partnerships 

Transfer of family farm corporation or partnership from trust to children of settlor 
[Repealed under former Act] 

[Repealed under former Act] 

Transfer to parent 

[Repealed under former Act] 

Leased farm property 

Definitions 

Application of subsec. 138(12) 

Value of NISA 

Capital cost of certain depreciable property 

Order of disposal of depreciable property 

[Repealed under former Act] 


Reserves, etc., for year of death 
Election by legal representative and transferee re reserves 


Inter vivos transfers by individuals 

[Proposed] /nter vivos transfers by individuals 

Qualifying transfers 

Exception for transfers 

Interpretation 

[Repealed under former Act] 

Capital cost and amount deemed allowed to spouse, etc., or trust 
[Proposed] Capital cost and amount deemed allowed to spouse, etc., or trust 
Inter vivos transfer of farm property: to child 

Inter vivos transfer of family farm corporations and partnerships 
Disposition of a NISA 

Application of subsec. 70(10) 

[Repealed under former Act] 


Transfers and loans to spouse [or common-law partner] 
Transfers and loans to minors 
Repayment of existing indebtedness 


Gain or loss deemed that of lender or transferor 
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74.2(2) Deemed gain or loss 
74.2(3) — Election for subsection (1) to apply 
74.2(4) Application of subsection (3) 


J43(C1) Transfers or loans to a trust 
74.3(2) Definition of “designated person” 


74.4(1) Definitions 

74.4(2) Transfers and loans to corporations 
74.4(3) Outstanding amount 

74.4(4) Benefit not granted to a designated person 


74.5(1) Transfers for fair market consideration 
74.5(2) Loans for value 

74.5(3), (4) Spouses [or common-law partners] living apart 
74.5(5) Definition of “designated person” 

74.5(6) Back to back loans and transfers 

TASC) Guarantees 

74.5(8) Definition of “specified person” 

74.5(9) Transfers or loans to a trust 

74.5(10) [Repealed] 

74.5(11) Artificial transactions 

74.5(12) Where sections 74.1 to 74.3 do not apply 
74.5(13) Exception from attribution rules [kiddie tax] 


1) 

75(1) [Repealed under former Act] 
WOG2) Trusts [revocable, etc.] 
75(3) Exceptions 

tk 


75.1(1) Gain or loss deemed that of transferor 
hoa (2,) Definition of “child” 


76 

76(1), (2) Security in satisfaction of income debt 
76(3) Section enacted for greater certainty 
76(4) Debt deemed not to be income debt 
76(5) Definitions of certain expressions 

76.1 


76.1(1) Non-resident moving debt from Canadian business 
76.1(2) Non-resident assuming debt 
77 [Repealed] 


78(1), (2) Unpaid amounts 
78(3) Late filing 


78(4) Unpaid remuneration and other amounts 
78(5) Where subsec. (1) does not apply 
79 [Surrender of property — debtor] 


79(1) Definitions 

79(2) Surrender of property 

79(3) Proceeds of disposition for debtor 
79(4) Subsequent payment by debtor 


196) Subsequent application with respect to employee or shareholder debt 
79(6) Surrender of property not payment or repayment by debtor 

cea) Foreign exchange 

(BS pal [Seizure of property — creditor] 


79.1(1) Definitions 

ApS Bah ag Seizure of property 

IQA. Ly Exception 

i ath Sy) Creditor’s capital gains reserves 
79.1(4) Creditor’s inventory reserves 

TINS) Adjustment where disposition and reacquisition of capital property in same year 
79.1(6) Cost of seized properties for creditor 
PCE) Treatment of debt 

79.1(8) Claims for debts 

80 [Debt forgiveness] 

80(1) Definitions 

80(2) Application of debt forgiveness rules 
80(2)(a) | [when obligation settled] 

80(2)(b) [interest deemed to be obligation] 
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[ordering of rules] 

[applicable fraction] 

[where applicable fraction reduces loss] 
[cumulative eligible capital] 

[amount paid in satisfaction of debt] 
[amount paid in satisfaction of debt] 
[debt replaced with debt] 

[multiple debts settled] 

[“‘related” and “controlled’’] 

[foreign currency obligation] 

[debt replaced with debt to third party] 
[amount reducible only to zero] 
[where debt owed by partnership] 
[where joint liability for debt] 


80(2)(p), (q) [death of debtor] 
80(3) 


Reductions of non-capital losses 

Reductions of capital losses 

Reductions with respect to depreciable property 

Restriction with respect to depreciable property 

Reductions of cumulative eligible capital 

Reductions of resource expenditures 

Reductions of adjusted cost bases of capital properties 
Reduction of adjusted cost bases of certain shares and debts 
Reduction of adjusted cost bases of certain shares, debts and partnership interests 
Capital gain where current year capital loss 

Income inclusion 

Residual balance 

Gross tax attributes 

Members of partnerships 

Designations by Minister 

[Repealed] 

Partnership designations 


Definitions 
Application 
Deemed settlement on amalgamation 


80. 01(4), (5) Deemed settlement on winding-up 


80.01(6) 
80.01(7) 
80.01(8) 
80.01(9) 
80.01(10) 
80.01(11) 
80.02 
80.02(1) 
80.02(2) 
80.02(3) 
80.02(4) 
80.02(5) 
80.02(6) 
80.02(7) 
80.03 
80.03(1) 
80.03(2) 
80.03(3) 


Specified obligation in relation to debt parking 
Parked obligation 

Deemed settlement after debt parking 
Statute-barred debt 

Subsequent payments in satisfaction of debt 
Foreign currency gains and losses 


Definitions 

General rules for distress preferred shares 

Substitution of distress preferred share for debt 

Substitution of commercial debt obligation for distress preferred share 
Substitution of distress preferred share for other distress preferred share 
Substitution of non-commercial obligation for distress preferred share 
Deemed settlement on expiry of term 


[Definitions 
Deferred recognition of debtor’s gain on settlement of debt 
Surrender of capital property 


80.03(4)-(6) [Repealed] 


80.03(7) 


80. 04(7) 
80.04(8) 


Alternative treatment 

Lifetime capital gains exemption 

[Transfer of forgiven amount to other taxpayer] 
Definitions 

Eligible transferee 

Application 

Agreement respecting transfer of forgiven amount 
Consideration for agreement 

No benefit conferred 

Manner of filing agreement 

Filing by partnership 

Related corporations 
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80.04(10) 
80.04(11) 
80.04(12) 
80.04(13) 
80.04(14) 
80.1 
80.1(1) 


80.1(2) 
80.1(3) 
80.1(4) 
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Assessment of taxpayers in respect of agreement 
Liability of debtor 

Joint liability 

Assessments in respect of liability 

Application of Division I 

Partnership members 


Expropriation assets acquired as compensation for, or as consideration for sale of, foreign property taken by 
or sold to foreign issuer 

Election re interest received or to be received on expropriation assets acquired by taxpayer 
Where interest amount and capital amount received at same time 

Assets acquired from foreign affiliate of taxpayer as dividend in kind or as benefit to shareholder 
Assets acquired from foreign affiliate of taxpayer as consideration for settlement, etc., of debt 
Assets acquired from foreign affiliate of taxpayer on winding-up, etc. 

Definition of “adjusted principal amount” 

Currency in which adjusted principal amount to be computed or expressed 

Election in respect of two or more expropriation assets acquired by taxpayer 

Reimbursement by taxpayer [resource royalties] 

[Income deferrals — livestock] 

Definitions 

Income deferral from the destruction of livestock 

Inclusion of deferred amount 

Income deferral for sales in prescribed drought region 

Inclusion of deferred amount 

Where subsecs. (2) and (4) do not apply 


Loans [to employees — deemed interest] 
Interpretation 

Idem [loan to shareholders — deemed interest] 
Where subsecs. (1) and (2) do not apply 


80. A(4), (5) Interest on loans for home purchase or relocation 


80.4(6) 
80.4(7) 
80.4(8) 
80.5 


81 

81(1) 
81(1)(a) 
81(1)(b) 
81(1)(c) 
81(1)(d) 
81(1)(e) 
81(1)(f) 
81(1)(g) 
81(1)(g.1) 
81(1)(g.2) 
81(1)(g.3) 
81(1)(g.4) 
81(1)(h) 
81(1)(i) 
81(1)G) 
81(1)(k) 
81(1)(1) 
81(1)(m) 
81(1)(n) 


Deemed new home purchase loans 
Definitions 

Persons connected with a shareholder 
Deemed interest 
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Amounts not included in income 

statutory exemptions [including Indians] 

War Savings Certificate 

ship or aircraft of non-residents 

service pension, allowance or compensation 
war pensions 

Halifax disaster pensions, grants or allowances 
compensation by Federal Republic of Germany 
income from personal injury award property 
income from income exempt under para. (g.1) 
hepatitis C trust 

relief for increased heating expenses 

social assistance 

RCMP pension or compensation 

[Repealed under former Act] 

employees profit sharing plan 

prospecting 

interest on certain obligations 

Governor General 


81(1)(o), (p) [Repealed] 


81(1)(q) 
81(1)(r) 
81(1)(s) 
81(1.1) 
81(2) 
81(3) 
81(3.1) 
81(4) 
81(5) 


provincial indemnities 

foreign retirement arrangements 

[Repealed under former Act] 

[Repealed under former Act] 

M.L.A.’s expense allowance 

Municipal officers’ expense allowance 
Travel expenses 

Payments for volunteer [emergency] services 
Election 


Ixxxiv 


83(1) 


Detailed Table of Sections 


Subdivision h — Corporations Resident in Canada and Their Shareholders 


Taxable dividends received 

Limitations as to subpara. (1)(a)(i) 

Certain dividends [deemed] received by taxpayer 
Dividends received by spouse [or common-law partner] 


Qualifying dividends 


83(2), (2.1) Capital dividend [not taxable] 
83(2.2)-(2.4) Where subsec. (2.1) does not apply 


83(3) 


Late filed elections 

Request for election 

Penalty for late filed election 

Unpaid balance of penalty 

Definition of “qualifying dividend” 

Amalgamation where there are tax-deferred preferred shares 


Deemed dividend 

Distribution on winding-up, etc. 

Redemption, etc. 

Reduction of paid-up capital 

Deemed dividend on reduction of paid-up capital 
[Proposed] Deemed dividend on reduction of paid-up capital 
Deemed dividend on term preferred share 
Deemed dividend on guaranteed share 

Amount distributed or paid where a share 

Where subsec. (2) or (3) does not apply 

When dividend payable 

Where subsec. (3) does not apply 

Shares disposed of on redemptions, etc. 
Reduction of contributed surplus 

Computation of contributed surplus 


84.1(1), (2) Non-arm’s length sale of shares 
84.1(2.01), (2.1) Rules for para. 84.1(2)(a.1) 


84.1(2.2) 
84.1(3) 
84.2 
84.2(1) 


Rules for para. 84.1(2)(b) 
Addition to paid-up capital 


Computation of paid-up capital in respect of particular class of shares 


84.2(2), (3) Debt deficiency 
85 


85(1) 
85(1.1) 
85(1.11) 
85(1.11) 
85(1.2) 
85(1.3) 
85(1.4) 
85(2) 
85(2.1) 


Transfer of property to corporation by shareholders [rollover] 
Definition of “eligible property” 

Exception 

[Proposed] Exception 

Application of subsec. (1) 

Meaning of “wholly owned corporation” 

Definitions 

Transfer of property to corporation from partnership 
Computing paid-up capital 

Where partnership wound up 

[Repealed] 

Rules on transfers of depreciable property 

Acquisition of apprentice tools, re capital cost and deemed depreciation 
Time for election 

Late filed election 

Special cases 

Penalty for late filed election 

Unpaid balance of penalty 


Share for share exchange 

Where subsec. (1) does not apply 
Computation of paid-up capital 
Disposition of shares of foreign affiliate 
Exception 

[Proposed] Exception 

Foreign share for foreign share exchange 
Where subsection (5) does not apply 
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86 
86(1), (2) 
86(2.1) 


87(2) 
87(2)(a) 
87(2)(b) 
87(2)(c) 
87(2)(d) 
87(2)(d.1) 
87(2)(e) 
87(2)(e.1) 
87(2)(e.2) 
87(2)(e.3) 
87(2)(e.4) 
87(2)(e.5) 
87(2)(f) 
87(2)(f.1) 
87(2)(g) 
87(2)(g.1) 
87(2)(g.2) 
87(2)(g.3) 
87(2)(g.4) 
87(2)(g.5) 
87(2)(h) 
87(2)(h.1) 
87(2)(i) 
87(2)(j) 
87(2)(j.1) 
87(2)(j.2) 
87(2)(j.3) 
87(2)(j.4) 
87(2)(.5) 
87(2)(j.6) 
87(2)(j.7) 
87(2)(j.8) 
87(2)(j.9) 
87(2)(j.91) 
87(2)(j.91) 
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Exchange of shares by a shareholder in course of reorganization of capital 


Computation of paid-up capital 

Application 

2[Proposed] Application 

Computation of adjusted cost base 

Foreign spin-offs 

Eligible distribution not included in income 
Eligible distribution 

Cost adjustments 

Inventory 

Reassessments 


Amalgamations 
Shares deemed to have been received by virtue of merger 
New corporation continuation of a predecessor 
[Repealed under former Act] 
Definition of “subsidiary wholly-owned corporation” 
Definitions 
Rules applicable 
taxation year 
inventory 
method adopted for computing income 
depreciable property 
depreciable property acquired from predecessor corporation 
capital property 
partnership interest 
security or debt obligation 
financial institutions — specified debt obligation 
financial institutions — mark-to-market property 
financial institutions — mark-to-market property 
eligible capital property 
[Repealed] 
reserves 
continuation 
financial institution rules 
superficial losses 
superficial losses — capital property 
[Proposed] patronage dividends 
debts 
debts 
special reserve 
special reserves 
inventory adjustment 
prepaid expenses and matchable expenditures 
employee benefit plans, etc. [SDAs, RCAs] 
accrual rules 
cancellation of lease 
continuing corporation 
certain transfers and loans [attribution rules] 
international banking centre business 
Part VI and Part I.3 tax [pre-1992] 

Part I.3 and Part VI tax 

[Proposed] Part I.3 and Part VI tax 


87(2)(j.92) 
87(2)(j.93) 
87(2)(j.94) 
87(2)(j.95) 


subsections 125(5.1) and 157.1(1) [small business deduction and instalment deferral] 
mining reclamation trusts [and qualifying environmental trusts] 

film or video productions 

[Proposed] non-resident trusts and foreign investment entities 


87(2)(k) 
87(2)(1) 
87(2)(1.1) 
87(2)(1.2) 


certain payments to employees 

scientific research and experimental development 
idem [repealed R&D allowance] 

definition of “predecessor corporation” 


87(2)(1.21) [debt forgiveness rules] 


87(2)(1.3) 
87(2)(1.4) 
87(2)(m) 


replacement property 
[Proposed] subsection 13(4.2) election 
reserves 


2Should read (3) — ed. 
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87(2)(m.1) [charitable] gift of non-qualifying security 
87(2)(n) outlays made pursuant to warranty 

87(2)(0) expiration of options previously granted 
87(2)(p) consideration for resource property disposition 
87(2)(q) registered [pension] plans [and DPSPs] 
87(2)(r) [Repealed under former Act] 

87(2)(r) | [Proposed] employees profit sharing plan 
87(2)(s), (s.1) [Repealed under former Act] 

87(2)(t) — pre-1972 capital surplus on hand 

87(2)(u) shares of foreign affiliate 

87(2)(v) — gifts [charitable donations] 

87(2)(w) [Repealed under former Act] 

87(2)(x) taxable dividends 

87(2)(y) contributed surplus 

87(2)(y.1) [Repealed] 

87(2)(z) foreign tax carryover 

87(2)(z.1) capital dividend account 

87(2)(z.2) application of Part III 

87(2)(aa) refundable dividend tax on hand 

87(2)(bb) mutual fund and investment corporations 
87(2)(bb.1) flow-through entities 

87(2)(cc) non-resident-owned investment corporation 
87(2)(dd)—(hh) [Repealed under former Act] 

87(2)(i) public corporation 

87(2)(jj) interest on certain obligations 

87(2)(kk) disposition of shares of controlled corporation 
87(2)(1), (mm) para. 20(1)(n) and subpara. 40(1)(a)(11) amounts 
87(2)(nn) refundable Part VII tax on hand 

87(2)(00) investment tax credit 

87(2)(00.1) refundable investment tax credit and balance-due day 
87(2)(pp) cumulative offset account computation 
87(2)(qq) continuation of corporation [investment tax credit] 
87(2)(1r) tax on taxable preferred shares 

87(2)(ss) transferred liability for Part VI.1 tax 

87(2)(tt) livestock — inclusion of deferred amount 
87(2)(uu) fuel tax rebates 

87(2.01) Application of subsec. 37.1(5) 

87(2.1) Non-capital losses, etc., of predecessor corporations 
87(2.11) Vertical amalgamations 

87(2.2) Amalgamation of insurers 

87(2.3) [Proposed] Quebec credit unions 

87(3) Computation of paid-up capital 

87(3.1) Election for non-application of subsec. (3) 
87(4) Shares of predecessor corporation 

87(4.1), (4.2) Exchanged shares 

87(4.3) Exchanged rights 

87(4.4) Flow-through shares 
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87(5) Options to acquire shares of predecessor corporation 
87(5.1) Adjusted cost base of option 

87(6) Obligations of predecessor corporation 

87(6.1) Adjusted cost base 

87(7) [Obligations of predecessor corporation] 


87(8) Foreign merger 
87(8.1) Definition of “foreign merger” 


87(9) Rules applicable in respect of certain mergers [triangular amalgamation] 
87(10) Share deemed listed 

87(11) Vertical amalgamations 

88 


88(1) Winding-up [of subsidiary] 

88(1)(a) [property of subsidiary] 

88(1)(a.1) [property of subsidiary] 

88(1)(a.2) [partnership interest] 

88(1)(a.3) [specified debt obligation] 

88(1)(b) [shares of subsidiary] 

88(1)(c) [cost to parent] 

88(1)(c.1) [eligible capital property| 

88(1)(c.2) [“specified person” and “specified shareholder’’] 
88(1)(c.3) [substituted property] 
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88(1)(c.4) [specified property” ] 

88(1)(c.5) [“specified subsidiary corporation” ] 

88(1)(c.6) [control acquired by way of articles of arrangement] 
88(1)(c.7) [depreciable property] 

88(1)(c.8) [“specified class”] 

88(1)(d) [increase in cost amounts (bump)] 

88(1)(d.1) [rules not applicable] 

88(1)(d.2) [when control acquired] 

88(1)(d.3) [control acquired due to death] 

88(1)(d.4) [Proposed] [share in foreign affiliate of subsidiary] 
88(1)(e) [Repealed under former Act] 

88(1)(e.1) [reserves] 

88(1)(e.2) [rules applicable] 

88(1)(e.3) [investment tax credit] 

88(1)(e.4) [employment tax credit] 

88(1)(e.5) [Repealed] 

88(1)(e.6) [charitable donations] 

88(1)(e.61) [donation of non-qualifying securities] 
88(1)(e.7) [foreign tax credit] 

88(1)(e.8) [investment tax credit — expenditure limit] 
88(1)(e.9) [refundable ITC and balance-due day] 

88(1)(f) [depreciable property] 

88(1)(g) [insurance corporation] 

88(1)(h) [financial institution — mark-to-market property] 
88(1)(Gj) [financial institution — mark-to-market property] 
88(1.1) Non-capital losses, etc., of subsidiary 

88(1.2) Net capital losses of subsidiary 

88(1.3) | Computation of income and tax of parent 
88(1.4) Qualified expenditure of subsidiary 

88(1.41) Application of subsec. 37.1(5) 

88(1.5), (1.6) Parent continuation of subsidiary 

88(1.7) Interpretation 

88(2) Winding-up of [other] Canadian corporation 
88(2.1) Definition of “pre-1972 capital surplus on hand” 
88(2.2) | Determination of pre-1972 capital surplus on hand 
88(2.3) Actual cost of certain depreciable property 


88(3) Dissolution of foreign affiliate 

88(3) [Proposed] Distributions of property of a foreign affiliate 

88(4) Amalgamation deemed not to be acquisition of control 
88.1 [Repealed] 

89 


89(1) Definitions 

89(1.01) Application of subsec. 138(12) 

89(1.1) | Capital dividend account where control acquired 
89(1.2) Capital dividend account of tax-exempt corporation 


89(2) Where corporation is beneficiary 
89(3) Simultaneous dividends 
89(4)-(6) [Repealed under former Act] 
89.1 [Repealed under former Act] 
Subdivision i— Shareholders of Corporations Not Resident in Canada 
90 Dividends received from non-resident corporation 
91 
91(1) Amounts to be included in respect of share of foreign affiliate 
91(1) [Proposed] Amounts to be included in respect of share of foreign affiliate 
91(2) Reserve where foreign exchange restriction 
91(3) Reserve for preceding year to be included 
91(4) Amounts deductible in respect of foreign taxes 
91(5), (6) Amounts deductible in respect of dividends received 
91(7) Shares acquired from a partnership 
97 
92(1) Adjusted cost base of share of foreign affiliate 


92(1.1) [Proposed] Where subsection (1.3) applies 
Dei) [Proposed] Specified section 93 election 
92(1.3) [Proposed] Adjustments to adjusted cost base 
92(1.4) [Proposed] Applicability of subsection (1.3) 
92(2), (3) Deduction in computing adjusted cost base 
92(4) Disposition of a partnership interest 

92(5) Deemed gain from the disposition of a share 
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Formula 


93(1), (1.1) Election re disposition of share in foreign affiliate 


93(1.1) 
93(1.2) 
93(1.2) 
93(1.3) 
93(1.4) 
93(2) 
93(2.1) 
93(2.2) 
93(2.3) 
93(3) 
93(4) 
93(5) 
OSM 


94.2(11) 


[Proposed] Deemed election 

Disposition of a share of a foreign affiliate held by a partnership 
[Proposed] Disposition of shares of a foreign affiliate held by a partnership 
Deemed election 

[Proposed] No election 

Loss limitation on disposition of share 

Loss limitation — disposition of share by partnership 

Loss limitation — disposition of partnership interest 

Loss limitation — disposition of partnership interest 

Exempt dividends 

Loss on disposition of shares of foreign affiliate 

Late filed elections 

Special cases 

Penalty for late filed election 

Unpaid balance of penalty 


Shares held by a partnership 
Where dividends received by a partnership 


Application of certain provisions to trusts not resident in Canada 
Rights and obligations 

Deduction in computing taxable income 

Deduction from foreign accrual property income 

Adjusted cost base of capital interest in trust 

Where financial assistance given 

[Repealed] 

[Proposed] Treatment of trusts with Canadian contributors 
[Proposed] Definitions 

[Proposed] Rules of application 

[Proposed] Liabilities of non-resident trusts and others 
[Proposed] Excluded provisions 

[Proposed] Deemed cessation of residence 

[Proposed] Becoming or ceasing to be an exempt foreign trust 
[Proposed] Limit to amount recoverable 

[Proposed] Recovery limit 

[Proposed] Determination of contribution amount — special case 
[Proposed] Where contributor becomes resident in Canada within 60 months after contributing 
[Proposed] Application of subsections (12) and (13) 

[Proposed] Deemed resident contributor 

[Proposed] Deemed contributor 

[Proposed] Restricted property — exception 

[Proposed] Determining arm’s length dealing 

[Proposed] Anti-avoidance — 150 entities 


Offshore investment fund property 

Definitions 

Interpretation 

[Proposed] Foreign investment entities — Imputed income 
[Proposed] Definitions 

[Proposed] Rules of application 

[Proposed] Conditions for application of tax regime for foreign investment entities 
[Proposed] Income inclusion — imputed income regime 
[Proposed] Loss on disposition of interest — reconciliation 
[Proposed] Foreign investment entities — mark-to-market 
[Proposed] Definitions 

[Proposed] Rules of application 

[Proposed] Application of mark-to-market method 
[Proposed] Income inclusion — mark-to-market regime 
[Proposed] Non-resident periods excluded 

[Proposed] Foreign partnership — member becoming resident 
[Proposed] Foreign partnership — member ceasing to be resident 
[Proposed] Application of subsecs. (6) and (7) 

[Proposed] Tracking interests 

[Proposed] Treatment of foreign insurance policies 
[Proposed] Treatment of foreign insurance policies 
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94.2(12) 
94.2(13) 
94.2(14) 
94.2(15) 
94.2(16) 
94.2(17) 
94.2(18) 
94.2(19) 
94.2(20) 
94.2(21) 
94.3 


94.4(3) 


95(2)(a) 

95(2)(a.1) 
95(2)(a.2) 
95(2)(a.3) 
95(2)(a.4) 
95(2)(b) 

95(2)(c) 

95(2)(c.1) 
95(2)(c.2) 
95(2)(c.3) 
95(2)(c.4) 
95(2)(c.5) 
95(2)(c.6) 
95(2)(d) 

95(2)(d.1) 
95(2)(e) 

95(2)(e.1) 
95(2)(e.2) 
95(2)(e.3) 
95(2)(e.4) 
95(2)(e.5) 
95(2)(e.6) 
95(2)(f) 

95(2)(f.1) 
95(2)(f.2) 
95(2)(f.3) 
95(2)(f.4) 
95(2)(f.5) 
95(2)(£.6) 
95(2)(f.7) 
95(2)(f.8) 
95(2)(f.9) 
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Proposed] Change of status 

Proposed] Cost of participating interest 

Proposed] Deferral amount where same interest reacquired 

Proposed] Deferral amount — fresh start re change of status of entity 
[Proposed] Deferral amount — fresh start after emigration of taxpayer 
[Proposed] Deferral amount — fresh start on becoming an exempt taxpayer 
[Proposed] Superficial dispositions 

[Proposed] Determination of capital dividend account 

[Proposed] Application of para. (4)(b) 

[Proposed] Disposition of interest — reconciliation 

[Proposed] Foreign investment entities — accrual 

[Proposed] Definitions 

[Proposed] Rules of application 

[Proposed] Where accrual method applies 

[Proposed] Income inclusion or deduction — accrual method 
[Proposed] Adjusted cost base 

[Proposed] Foreign investment entities — relief from double taxation 
[Proposed] Definitions and rules of application 

[Proposed] Prevention of double taxation — designated cost and mark-to-market regimes 
[Proposed] Foreign taxes paid 

[Proposed] Prevention of double taxation — accrual regime 


— 


Definitions for this subdivision 

[Proposed] Definitions re foreign affiliates 

Determination of certain components of foreign accrual property income 
[income related to active business] 

[income from sale of property] 

[income from insurance] 

[income from Canadian debt and lease obligations] 

[income from partnership debt and lease obligations] 

[services deemed not active business] 

[rollover of FA shares to another FA] 

[Proposed] [application of para. (c.2)] 

[Proposed] [suspended gain on internal disposition of FA] 
[Proposed] [deemed capital gain later] 

[Proposed] [where specified share redeemed, etc. ] 

[Proposed] [where specified share ceases to exist] 

[Proposed] [where specified share exchanged] 

[foreign merger] 

[foreign merger] 

[windup of foreign affiliate] 

[windup of foreign affiliate] 

[Proposed] [application of para. (e.1)] 

[Proposed] [rollover to specified purchaser] 

[Proposed] [rollover to specified purchaser] 

[Proposed] [rollover to specified purchaser] 

[Proposed] [application rule for paras. (e), (e.3)-(e.5)] 

{capital gains and losses of foreign affiliate] 

[Proposed] [income to be computed in Canadian currency] 
[Proposed] [certain income to be computed in foreign currency] 
[Proposed] [application of para. (f.4)] 

[Proposed] [suspended gain on internal disposition of excluded property] 
[Proposed] [deemed gain later] 

[Proposed] [exclusion of para. (f.3)] 

[Proposed] [designated replacement property deemed continuation of specified property] 
[Proposed] [where part of specified property disposed of] 
[Proposed] [replacement of specified property] 


95(2)(f.91) [Proposed] [eligible capital property and depreciable property] 
95(2)(f.92) [Proposed] [cumulative eligible capital] 

95(2)(f.93) [Proposed] [disposition of depreciable property] 

95(2)(f.94) [Proposed] [where relevant foreign affiliate wound up or merged] 


95(2)(g) 


[currency fluctuation] 


95(2)(g.01) [Proposed] [income from hedging foreign currency] 
95(2)(g.02) [Proposed] [foreign exchange gain or loss] 


95(2)(g.1) 
95(2)(g.2) 
95(2)(g.3) 
95(2)(h) 


[debt forgiveness rules] 

[foreign spin-off election] 

[Proposed] [application of foreign investment entity rules] 
[Repealed] 
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95(2)(h) 
95(2)(h.1) 
95(2)(h.2) 
95(2)(h.3) 
95(2)(h.4) 
95(2)(h.5) 
95(2)(i) 
95(2)(j) 
95(2)(j.1) 
95(2)(.2) 
95(2)(k) 
95(2)(k) 
95(2)(k.1) 
95(2)(k.2) 
95(2)(k.3) 
95(2)(k.4) 
95(2)(k.5) 
95(2)(k.6) 
95(2)(k.7) 
95(2)(1) 
95(2)(m) 
95(2)(n) 
95(2)(0) 
95(2)(p) 
95(2)(q) 
95(2)(r) 
95(2)(s) 
95(2)(t) 
95(2)(u) 
95(2)(v) 
95(2)(w) 
95(2)(x) 
95(2)(y) 
95(2.1) 
95(2.2)) 
95(2.2) 
95(2.21) 
95(2.3) 
95(2.4) 
95(2.41) 
95(2.5) 
95(3) 
95(3.1) 
95(3.2) 
95(3.3) 
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[Proposed] [application of para. (h.1)] 

[Proposed] [suspended loss on internal disposition of excluded Property] 
[Proposed] [timing of deemed loss] 

[Proposed] [designated replacement property deemed to be specified property] 
[Proposed] [where part of specified property disposed of] 

[Proposed] [designated replacement property acquired by specified purchaser] 
[settlement of debt relating to excluded ee 

[ACB of partnership interest] 

[Proposed] [conditions for para. (j.2) to apply] 

[Proposed] [policy reserves in respect of insurance business] 

[change in business — fresh start rule] 

[Proposed] [conditions for para. (k.1) to apply] 

[Proposed] [change in business — fresh start rule] 

[Proposed] [conditions for para. (k.3) to apply] 

[Proposed] [fresh start rule where business becomes active business] 
[Proposed] [fresh start rule where income partly taxed in Canada] 
[Proposed] [conditions for para. (k.6) to apply] 

[Proposed] [application rule for para. (k.1) or (k.3)] 

[Proposed] [tiers of partnerships] 

[trading or dealing in debt] 

(“qualifying interest” 

[Proposed] [‘‘qualifying interest’’] 

[Proposed] [qualifying member’’] 

[Proposed] [“qualifying shareholder’ 

[Proposed] [look-through rules for paras. (0) and (p)] 

[Proposed] [‘‘qualifying interest’”’] 

[Proposed] [“designated corporation’”’] 

[Proposed] [“designated partnership” ] 

[Proposed] [shares deemed owned proportionately] 

[Proposed] [shares held through partnership deemed owned proportionately] 
[Proposed] [shares held through trust deemed owned proportionately] 
[Proposed] [shares held through trust deemed owned proportionately] 
[Proposed] [“government of a country”’] 

Rule for definition “investment business” 

Rule for subsec. (2) 

[Proposed] Rule for subsection (2) 

[Proposed] Rule re subsection 

Application of para. (2)(a.1) 

Application of para. (2)(a.3) 

[Proposed] Exception re paragraph (2)(a.3) 

Definitions for para. (2)(a.3) 

Definition of “services” 

[Proposed] Designated property — subparagraph (2)(a.1)() 
[Proposed] Definitions 

[Proposed] Definitions for paragraphs (2)(c.1) to (c.6) 

[Proposed] Definitions for paragraphs (2)(f.3) to (f.9) 

[Proposed] Definitions for paragraphs (2)(h) to (h.5) 

[Proposed] Partnerships and trusts 

[Proposed] Anti-avoidance — 150 beneficiaries 

[Proposed] Computing exempt surplus 

Definitions 

Application of subsec. 87(8.1) 

Income bonds or debentures issued by foreign affiliates 

Where rights or shares issued, acquired or disposed of to avoid tax 
Stock dividends from foreign affiliates 


Subdivision j — Partnerships and Their Members 


General rules 

[Proposed] Income allocation to former member 
Allocation of share of income to retiring partner 
Disposal of right to share in income, etc 
Deductions 

Right deemed not to be capital property 
Disposition by virtue of death of taxpayer 
Members of partnership deemed to be carrying on business in Canada 
Gains and losses 

Application 

Loan of property 
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(2) 
(2.1) 
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[Proposed] Application of sections 94.1 and 94.2 
Construction 
Limited partnership losses [at-risk rule] 


(2.2), (2.3) At-risk amount 


(2.4) 
(2.5) 


Limited partner 
Exempt interest 


(2.6), (2.7) Artificial transactions 


(3) 
(3) 
(4) 


Agreement or election of partnership members 

[Proposed] Agreement or election of partnership ss plage: 
Election 

Late filing 

Special cases 

Penalty for late-filed election 

Unpaid balance of penalty 

Foreign partnerships 


Contribution of property to partnership 
Rules where election by partners 
[Proposed] Rules where election by partners 


97(3), (3.1) [Repealed] 


97(4) 


100(1) 


Where capital cost to partner exceeds proceeds of disposition 
Acquisition of apprentice tools, re capital cost and deemed depreciation 


Disposition of partnership property 

Deemed proceeds 

Rules applicable where partnership ceases to exist [rollout] 

Where subsec. (3) does not apply 

Where partnership business carried on as sole proprietorship 

Continuation of predecessor partnership by new partnership 

[Proposed] Where a partnership property is a specified participating interest 


Residual interest in partnership 
Continuation of original partnership 
Transfer of interest on death 


Fiscal period of terminated partnership 
Fiscal period of terminated partnership for individual member 
Validity of election 


Disposition of an interest in a partnership 


100(2), (2.1) Gain from disposition of interest in partnership 


100(3) 


Transfer of interest on death 

Loss re interest in partnership 

[Proposed] Replacement of Seles cai capital 
Disposition of farmland by partnership 


Definition of “Canadian partnership” 
Member of a partnership 


Agreement to share income, etc., 
Agreement to share income, etc., 
Definition of “losses” 


Subdivision k — Trusts and Their Beneficiaries 


in unreasonable proportions 


Reference to trust or estate 

Restricted meaning of “beneficiary” 
[Proposed] Restricted meaning of “beneficiary” 
Taxed as individual 

[Repealed under former Act] 

Deemed disposition by trust 

[Proposed] Mark-to-market property 
Depreciable property [deemed disposition] 
Idem [NISA Fund No. 2] 

Resource property [deemed disposition] 
Election [before 1999] 

Revocation of election 

Exempt beneficiary 

Beneficiary 
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104(5.6), (5.7) Designated contributor 


104(5.8) 
104(6) 
104(6) 
104(7) 
104(7.01) 
104(7.1) 
104(7.2) 
104(8) 
104(9) 
104(10) 
104(11) 
104(12) 
104(13) 


Trust transfers 

Deduction in computing income of trust 

[Proposed] Deduction in computing income of trust 

Non-resident beneficiary 

[Proposed] Trusts deemed to be resident in Canada 

Capital interest greater than income interest 

Avoidance of subsec. (7.1) 

[Repealed under former Act] 

[Repealed under former Act] 

Where property owned for non-residents [income from NRO] 
Dividend received from non-resident-owned investment corporation 
Deduction of amounts included in preferred beneficiaries’ incomes 
Income of beneficiary 


104(13.1), (13.2) Amounts deemed not paid 


104(14) 


Election by trust and preferred beneficiary 


104(14.01) Late, amended or revoked election 
104(14.02) Late, amended or revoked election 


104(14.1) 
104(15) 


NISA election 
Allocable amount for preferred beneficiary 


104(16)-(17.2) [Repealed under former Act] 


104(18) 
104(19) 
104(19) 
104(20) 
104(21) 
104(21) 


Trust for minor 

Taxable dividends 

[Proposed] Designation in respect of taxable dividends 
Designation in respect of non-taxable dividends 

Taxable capital gains 

[Proposed] Designation in respect of taxable capital gains 


104(21.01)—(21.03) Late, amended or revoked designation 


104(21.1) 
104(21.2) 
104(21.3) 
104(21.4) 
104(21.5) 
104(21.6) 
104(21.7) 
104(22) 
104(22) 
104(22.1) 
104(22.2) 
104(22.3) 
104(22.4) 
104(23) 
104(24) 
104(24) 


Beneficiary’s taxable capital gain 
Beneficiaries’ taxable capital gain 

Net taxable capital gains of trust determined 
Deemed gains [transitional for 2000] 
Deemed gains [transitional for 2000] 


Deemed gains [transitional for 2000] — [where] subsec. (21.4) applies 
Deemed gains [transitional for 2000] — [where] subsec. (21.4) does not apply 


Designation of foreign source income by trust 

[Proposed] Designation in respect of foreign source income 
Foreign tax deemed paid by beneficiary 

Recalculation of trust’s foreign source income 
Recalculation of trust’s foreign tax 

Definitions 

Testamentary trusts 

Amount payable 

[Proposed] Amount payable 


104(25), (25.1), (26) [Repealed under former Act] 


104(27) 
104(27.1) 
104(28) 
104(29) 


Pension benefits 

DPSP benefits 

[Death benefit deemed received by beneficiary] 

Amounts deemed payable to beneficiaries [resource income] 


104(30), (31) Tax under Part XII.2 


Benefits under trust 
Upkeep, etc. 


Income interest in trust 

Cost of income interest in a trust 
Disposition by taxpayer of income interest 
Proceeds of disposition of income interest 


Disposition by taxpayer of capital interest 

Cost of capital interest in a trust 

[Proposed] Deemed fair market value — non-capital property 
Distribution by personal trust 


107(2.001) No rollover on election by a trust 


107(2.002) 


107(2.01) 
107(2.1) 
107(2.11) 


No rollover on election by a beneficiary 
Distribution of principal residence 
Other distributions 
Gains not distributed to beneficiaries 
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107(2.12) 
107(2.2) 
107(3) 
107(4) 
107(4.01) 
107(4.1) 
107(4.2) 
107(5) 
107(5) 
107(5.1) 
107(6) 
107.1 


109 

110 
110(1) 
110(1)(a) 
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Election — subsec. (2.11) 

Flow-through entity 

[Repealed] 

Trusts in favour of spouse, common-law partner or self 

[Proposed] Specified participating interest 

Where subsec. 75(2) applicable to trust 

[Proposed] Distribution of property received on qualifying disposition 
Distribution to non-resident 

[Proposed] Distribution to non-resident 

Instalment interest 

Loss reduction 

Distribution by employee trust, employee benefit plan or similar trust 
Distribution by a retirement compensation arrangement 


Treatment of beneficiaries under qualifying environmental trusts 
Transfers to beneficiaries 

Ceasing to be a qualifying environmental trust 

Application 


Qualifying disposition 

[Proposed] Qualifying disposition 
Application of paragraph (1)(a) 

Fractional interests 

Tax consequences of qualifying dispositions 
Fair market value of vested interest in trust 


Definitions 

Where trust is a unit trust 

Income of a trust in certain provisions 

[Proposed] Income of a trust in certain provisions 
Trust not disqualified 

Interpretation 

Variation of trusts 

Interests acquired for consideration 


DIVISION C — COMPUTATION OF TAXABLE INCOME 
[Repealed under former Act] 


Deductions permitted 
[Repealed under former Act] 


110(1)(b)-(b.1) [Repealed under former Act] 


110(1)(c) 
110(1)(d) 


[Repealed under former Act] 
employee [stock] options 


110(1)(d.01), (d.1) charitable donation of employee option securities 
110(1)(d.2) prospector’s and grubstaker’s shares 

110(1)(d.3) employer’s shares [where election made re DPSP] 
110(1)(e)-(e.2) [Repealed under former Act] 


110(1)(f) 
110(1)(g) 
110(1)(h) 
110(1)(i) 
110(1)(j) 
110(1)(k) 
110(1)(k) 


110(1.1)-(1.3) 


110(1.4) 
110(1.5) 
110(1.6) 
110(1.7) 
110(1.7) 
110(1.8) 
110(2) 

110(2.1) 


110. 
110.1¢1) 


deductions for payments 

financial assistance 

[Repealed under former Act] 

[Repealed] 

home relocation loan 

Part VI.1 tax 

[Proposed] Part VI.1 tax 

[Repealed under former Act] 

Replacement of home relocation loan 

Determination of amounts relating to employee security options 
Meaning of “specified event” 

Definitions in subsection 7(7) 

[Proposed] Reduction in exercise price 

[Proposed] Conditions for subsection (1.7) to apply 

Charitable gifts 

Charitable donation — proceeds of disposition of employee option securities 


110(2.2)-(9) [Repealed under former Act] 
0.1 


Deduction for gifts [by corporation] 


110.1(1)(a) charitable gifts 


110.1¢1)(a) 


[Proposed] charitable gifts 


110.1(1)(b) gifts to Her Majesty 
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110.1(1)(b) [Proposed] gifts to Her Majesty 
110.1(1)(c) gifts to institutions 

110.1(1)(d) ecological gifts 

110.1(1)(c) [Proposed] gifts to institutions 
110.1(1)(d) [Proposed] ecological gifts 
110.1¢1.1) Limitation on deductibility 

110.1(2) Proof of gift 

110.1(2) [Proposed] Proof of gift 

110.1(3) Gifts of capital property 

110.1(2.1) [Proposed] Where subsection (3) applies 
110.1(3) | [Proposed] Gifts of capital property 
110.1(4) Gifts made by partnership 

110.1(4) | [Proposed] Gifts made by partnership 
110.1(5) Ecological gifts 

110.1(6) Non-qualifying securities 

110.1(7) | Corporation ceasing to exist 

110.2 [Lump-sum averaging] 

110.211) Definitions 

110.2(2) Deduction for lump-sum payments 
110.3 [Repealed under former Act] 

110.4 [Repealed] 

110.5 Additions for foreign tax deductions 
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110.6(1) [Capital gains exemption — ] Definitions 
110.6(1.1) Idem [value of NISA] 

110.6(2) Capital gains deduction — qualified farm property 
110.6(2.1) Capital gains deduction — qualified small business corporation shares 
110.6(3) [Repealed] 

110.6(4) Maximum capital gains deduction 

110.6(5) Deemed resident in Canada 

110.6(6) Failure to report capital gain 

110.6(7) | Deduction not permitted 

110.6(8) Deduction not permitted 

110.6(9) Average annual rate of return 

110.6(10) [Repealed under former Act] 

110.6(11) Where deduction not permitted 

110.6(12) Trust deduction 

110.6(13) Determination under para. 3(b) 

110.6(14) Related persons, etc. [miscellaneous rules re shares] 
110.6(15) Value of assets of corporations 

110.6(16) Personal trust 

110.6(17) Order of deduction 

110.6(18) [Repealed] 

110.6(19) Election for property owned on February 22, 1994 
110.6(20) Application of subsec. (19) 

110.6(21) Effect of election on non-qualifying real property 
110.6(22) Adjusted cost base 

110.6(23) Disposition of partnership interest 

110.6(24) Time for election 

110.6(25) Revocation of election 

110.6(26) Late election 

110.6(27) Amended election 

110.6(28) Election that cannot be revoked or amended 
110.6(29) Amount of penalty 

110.6(30) Unpaid balance of penalty 


110.7(1) Residing in prescribed zone [northern Canada deduction] 
110.7(2) Specified percentage 

110.7(3) — Restriction 

110.7(4), (5) Board and lodging allowances, etc. 
111 

111¢1) Losses deductible 

111(1.1) [Adjustments to] Net capital losses 

111(2) Year of death 
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Amount of employee’s pension contributions deductible 


147.2(4)(a) service after 1989 
147.2(4)(b) service before 1990 while not a contributor 
147.2(4)(c) service before 1990 while a contributor 


147.2(5) 
147.2(6) 
147.3 

147.3(1) 
147.3(2) 
147.3(3) 
147.3(4) 


147.3(4.1) 


147.3(5) 


147.3(6) 
147.3(7) 


147.3(7.1) 


147.3(8) 


Teachers 
Deductible contributions when taxpayer dies 


Transfer — money purchase to money purchase, RRSP or RRIF 
Transfer — money purchase to defined benefit 

Transfer — defined benefit to defined benefit 

Transfer — defined benefit to money purchase, RRSP or RRIF 
Transfer of surplus — defined benefit to money purchase 

Transfer to RPP, RRSP or RRIF for spouse [or common-law partner] on marriage [or partnership] 
breakdown 

Transfer — pre-1991 contributions 

Transfer — lump sum benefits on death 

Transfer where money purchase plan replaces money purchase plan 
Transfer where money purchase plan replaces defined benefit plan 


147.3(9), (10) Taxation of amount transferred 


147.3(11) 
147.3(12) 
147.3(13) 


Division of transferred amount 
Restriction re transfers 
Excess transfer 


147.3(13.1) Withdrawal of excessive transfers to RRSPs and RRIFs 


147.3(14) 


Deemed transfer 


147.3(14.1) Transfer of property between provisions 


147.3(15) 
147.4 
147.4(1) 
147.4(2) 
147.4(3) 
147.4(4) 


148 
148(1) 
148(1.1) 
148(2) 
148(3) 
148(4) 


[Repealed] 


RPP annuity contract 

Amended contract 

New contract 

RPP annuity contract beginning after age 69 


Life Insurance Policies 


Amounts included in computing policyholder’s income 
Amount included in computing taxpayer’s income 
Deemed proceeds of disposition 

Special rules for certain policies 

Income from disposition 


148(4.1), (5) [Repealed under former Act] 


148(6) 


Proceeds receivable as annuity 


148(7), (8) Disposition at non-arm’s length and similar cases 


148(8.1) 
148(8.2) 
148(9) 

148(9.1) 
148(10) 


148.1 

148.1(1) 
148.1(2) 
148.1(3) 
148.1(4) 
148.1(5) 


149 
149(1) 
149(1)(a) 
149(1)(b) 


Inter vivos transfer to spouse [or common-law partner] 
Transfer to spouse [or common-law partner] at death 
Definitions 

Application of subsec. 12.2(11) 

Life annuity contracts 


Eligible Funeral Arrangements 


Definitions 

Exemption for eligible funeral arrangements 
Income inclusion on return of funds 
[Proposed] Deemed distribution on transfer 
[Proposed] Non-application of subsection (4) 
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Miscellaneous exemptions 
employees of a country other than Canada ; 
members of the family and servants of employees of a country other than Canada 
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149(1)(c) municipal authorities 

149(1)(d) corporations owned by the Crown 

149(1)(d.1) corporations 90% owned by the Crown 

149(1)(d.2) wholly-owned corporations 

149(1)(d.3) 90% owned corporations 

149(1)(d.4) combined [Crown] ownership 

149(1)(d.5) municipal corporations 

149(1)(d.5) [Proposed] Income within boundaries of entities 
149(1)(d.6) subsidiaries of municipal corporations 

149(1)(e) certain organizations 

149(1)(f) registered charities 

149(1)(g), (h) [Repealed under former Act] 

149(1)(h.1) Association of Universities and Colleges of Canada 
149(1)G@) certain housing corporations 

149(1)G) non-profit corporations for scientific research and experimental development 
149(1)(k) labour organizations 

149(1)(1) non-profit organizations 

149(1)(m) mutual insurance corporations 

149(1)(n) housing companies 

149(1)(o) pension trusts 

149(1)(0.1), (0.2) pension corporations 

149(1)(0.3) prescribed small business investment corporations 
149(1)(0.4) master trusts 

149(1)(p) trusts under profit sharing plan 

149(1)(q) trusts under a registered supplementary unemployment benefit plan 
149(1)(q.1) RCA trusts 

149(1)(r) trusts under registered retirement savings plan 
149(1)(s) trusts under deferred profit sharing plan 

149(1)(s.1) trust governed by eligible funeral arrangement 
149(1)(s.2) cemetery care trust 

149(1)(t) farmers’ and fishermen’s insurer 

149(1)(u) registered education savings plans 

149(1)(v) amateur athlete trust 

149(1)(w) trusts to provide compensation 

149(1)(x) registered retirement income funds 

149(1)(y) trusts to provide vacation pay 

149(1)(z) qualifying environmental trust 

149(1.1) Exception 

149(1.11) Election [to remain taxable] 

149(1.2) Income test [for municipal corporation] 

149(1.2) [Proposed] Income test 

149(1.3) Capital ownership [by municipality] 

149(1.3) [Proposed] Votes or de facto control 

149(2) Determination of income 

149(3), (4) Application of subsec. (1) 

149(4.1), (4.2) Income exempt under 149(1)(t) 

149(4.3) | Computation of taxable income of insurer 

149(5) Exception re investment income of certain clubs 
149(6) Apportionment rule 

149(7) [Prescribed form for R&D corporation — ] Time for filing 
149(7.1) Penalty for failure to file on time 

149(8) Interpretation of para. (1)(j) 

149(9) Rules for determining gross revenue 

149(10) | Exempt corporations [becoming or ceasing to be exempt] 
149(11) — [Repealed] 

149(11) — [Proposed] Geographical boundaries — body performing government functions 
149(12) Information returns 


Charities 
149.] 
149.1(1) Definitions 
149.1(1.1) Exclusions 
149.1(1.2) Authority of Minister 
149.1(2) | Revocation of registration of charitable organization 
149.1(3) Revocation of registration of public foundation 
149.1(4) Revocation of registration of private foundation 
149.1(4.1) Revocation of registration of registered charity 
149.1(5) Reduction 
149.1(6) |Devoting resources to charitable activity 
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149.1(6.1) Charitable purposes [limits to foundation’s political activities] 
149.1(6.2) Charitable activities [limits to charity’s political activities] 
149.1(6.3) Designation as public foundation, etc. 

149.1(6.3) [Proposed] [Amending legislation subsec. 88(14)] 

149.1(6.4) National arts service organizations 

149.1(6.5) Revocation of designation 

149.1(7) Designation of associated charities 

149.1(8), (9) Accumulation of property 

149.1(10) Deemed charitable activity 

149.1(11) [Repealed under former Act] 

149.1(12) Rules 

149.1(13) Designation of private foundation as public 

149.1(14) Information returns 

149.1(15) Information may be communicated 

149.1(16)-(19) [Repealed under former Act] 

149.1(20) Rule regarding disbursement excess 

149.1(21) Definition of “disbursement excess” 
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150(1) Filing returns of income — general rule 
1501.1) Exception 

150(2) Demands for returns 

150(3) ‘Trustees, etc: 

150(4) Death of partner or proprietor 

150.1 

150.1(1) Definition of “electronic filing” 
150.1(2) Filing of return by electronic transmission 
150.1(3) Deemed date of filing 

150.1(4) Declaration 

150.1(5) Application to other Parts 


Estimate of Tax 
151 Estimate of tax 


Assessment 
KZ 
Bozki) Assessment 
152(1.1) Determination of losses 
152(1.11) Determination pursuant to subsec. 245(2) 
152(1.111) Application of subsec. 245(1) 
152(1.12) When determination not to be made 
152(1.2) Provisions applicable 
152(1.2) | [Proposed] Provisions applicable 
152(1.3) Determination binding 
152(1.4) Determination in respect of a partnership 
152(1.5) Notice of determination 
152(1.6) Absence of notification 
152(1.7) Binding effect of determination 
152(1.8) Time to assess 
22) Notice of assessment 
152(3) Liability not dependent on assessment 
152(3.1) Definition of “normal reassessment period” 
152(3.2) Determination of deemed overpayment [Child Tax Benefit] 
152(3.3) Notice of determination [Child Tax Benefit] 
152(3.4) Determination of UI premium tax credit 
152(3.5) Notice of determination [UI premium tax credit] 
152(4) Assessment and reassessment [limitation period] 
152(4.01) Assessment to which para. 152(4)(a) or (b) applies 
152(4.1) Where waiver revoked 
152(4.2) [Reassessment with taxpayer’s consent] 
152(4.3) Consequential assessment 
152(4.4) Definition of “balance” 


152(5) Limitation on assessments 

152(6) Reassessment where certain deductions claimed [carrybacks] 

152(6.1) Reassessment where amount included in income under subsec. 91(1) is reduced 
152(7) Assessment not dependent on return or information 

152(8) Assessment deemed valid and binding 

152(9) Alternative basis for assessment 
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Where tax deemed not to be assessed 
Payment of Tax 


Withholding 
Undue hardship 
Election to increase withholding 


153(1.3), (1.4) [Repealed] 


153(2) 
153(3) 
153(4) 
153(5) 
153(6) 
154 

154(1) 
154(2) 
154(3) 


[Repealed] 

Deemed effect of deduction 

Unclaimed dividends, interest and proceeds 
Deemed effect of remittance 

Meaning of “designated financial institution” 


Agreements providing for tax transfer payments 
Tax transfer payment 

Payment deemed received by individual 
Payment deemed received by Receiver General 
Amount not to include refund 


[Instalments — ] Farmers and fishermen 
Definition of “instalment base” 


[Instalments — ] Other individuals 
Payment by mutual fund trusts 
Definition of “instalment base” 


[Instalments exemption — ] Definitions 


156.1(1.1) Values of A and B in “net tax owing” 
156.1(1.2) Value of D in “net tax owing” 
156.1(1.3) Value of F in “net tax owing” 
156.1(2), (3) No instalment required 


156.1(4) 
157 
157(1) 
157(2) 
157(2.1) 
157(3) 
157(4) 
157.1 
157.1(1) 
157.1(2) 


oat) 


Payment of remainder 


Payment by corporations 

[Repealed] 

$1,000 threshold 

Private, mutual fund and non-resident-owned investment corporations 
Definitions 


Instalment deferral for January, February and March 2002 — Definitions 
Deferred balance-due day 

Deferred instalment day 

Payment of remainder 


Person acting for another 
Certificate before distribution 
Personal liability 

[Proposed] Personal liability 
Appropriation of property 


159(4), (4.1) [Repealed] 


159(5) 


Election where certain provisions applicable [on death] 


159(5.1), (6) Idem [pre-1972 professional business] 


159(6.1) 
159(7) 
160 
160(1) 
160(1.1) 
160(1.2) 
160(2) 
160(2) 


Election where subsec. 104(4) applicable 
Form and manner of election and interest 


Tax liability re property transferred not at arm’s length 

Joint liability where subsec. 69(11) applies 

Joint liability — tax on split income 

Assessment 

[Proposed] Assessment 

[Proposed] Assessment 

Discharge of liability 

[Proposed] Discharge of liability 

Fair market value of undivided interest 

Special rules re transfer of property to spouse [or common-law partner] 


Where excess refunded 


160.1(1.1) Liability for refund by reason of s. 122.5 [GST credit] 
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Liability under other provisions 


160.1(2.1) Liability for refunds by reason of section 122.61 [Child Tax Benefit] 
160.1(2.2) Liability for excess refunds under section 126.1 to partners [UI premium tax credit] 


160.1(3) 
160.1(3) 
160.1(4) 
160.2 

160.2(1) 
160.2(2) 
160.2(3) 
160.2(3) 
160.2(4) 
160.3 

160.3(1) 
160.3(2) 
160.3(1) 
160.3(2) 
160.3(3) 
160.4 

160.4(1) 
160.4(1) 
160.4(2) 
160.4(3) 
160.4(3) 
160.4(4) 


161 
161(1) 
161(2) 
161(2.1) 
161(2.2) 
161(3) 
161(4) 
161(4.01) 
161(4.1) 
161(5) 
161(6) 
161(6.1) 
161(6.2) 
161(7) 
161(8) 
161(9) 
161(10) 
161(11) 
161(12) 


161.1 
161.1(1) 
161.1(2) 


161.4(2) 


162 
162(1) 
162(2) 
162(2.1) 
162(3) 
162(4) 


Assessment 
[Proposed] Assessment 
Where amount applied to liability 


Joint and several liability in respect of amounts received out of or under RRSP 
Joint and several liability in respect of amounts received out of or under RRIF 
Minister may assess recipient 

[Proposed] Assessment 

Rules applicable 


Liability in respect of amounts received out of or under RCA trust 

Minister may assess recipient 

[Proposed] Liability in respect of amounts received out of or under RCA trust 
[Proposed] Asessement 

Rules applicable 


Liability in respect of transfers by insolvent corporations 

[Proposed] Liability in respect of transfers by insolvent corporations 
Indirect transfers 

Minister may assess recipient 

[Proposed] Assessment 

Rules applicable 


Interest 


General [interest on late balances] 

Interest on instalments 

[Repealed] 

Contra interest [offset interest] 

[Repealed] 

Limitation — farmers and fishermen 

Limitation — other individuals 

Limitation — corporations 

Participation certificates 

Income of resident from a foreign country in blocked currency 
Foreign tax credit adjustment 

Flow-through share renunciations 

Effect of carryback of loss, etc. 

Certain amounts deemed to be paid as instalments 
Definitions of “instalment base’’, etc. 

When amount deemed paid 

Interest on penalties 

[Repealed] 


Offset of Refund Interest and Arrears Interest 


Definitions 

Concurrent refund interest and arrears interest 
Contents of application 

Reallocation 

Repayment of refund 

Consequential reallocations 

Assessments 

Period where interest not payable 


Small Amounts Owing 
Interest and penalty amounts of $25 or less 


Taxpayer 
Minister 
Penalties 


Failure to file return of income 

Repeated failure to file 

Failure to file — non-resident corporation 
Failure to file by trustee 

Ownership certificate 
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162(6) 
162(7) 
162(7.1) 
162(8) 
162(8.1) 
162(9) 
162(10) 
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Failure to provide information on form 
Failure to provide identification number 
Failure to comply 

Failure to make partnership information return 
Repeated failure to file 

Rules where partnership liable to a penalty 
[Repealed] 

Failure to furnish foreign-based information 


162(10.1) Additional penalty 
162(10.11) [Proposed] Application to trust contributions 


162(10.2) 
162(10.3) 
162(10.3) 
162(10.4) 


163(2) 
163(2.1) 
163(2.2) 
163(2.21) 


163(2. 
163(2.41) 
163(2.5) 
163(2.6) 
163(2.6) 
163(2.7) 
163(2.8) 
163(2.9) 
163(2.91) 
163(3) 
163(4) 
163.1 


163.2 
163.2(1) 
163.2(2) 
163.2(3) 
163.2(4) 
163.2(5) 
163.2(6) 
163.2(7) 
163.2(8) 
163.2(9) 
163.2(10) 
163.2(11) 
163.2(12) 
163.2(13) 
163.2(14) 
163.2(15) 


164 
164(1) 
164(1.1) 
164(1.2) 
164(1.3) 
164(1.31) 
164(1.4) 
164(1.5) 
164(1.51) 
164(1.52) 
164(1.53) 
164(1.6) 
164(1.7) 
164(1.8) 
164(2) 


. 


Shares or debt owned by controlled foreign affiliate 
Application to partnerships 

[Proposed] Application to partnerships 

Application to non-resident trusts 

Effect of subsequent events 


Repeated failures [to report income] 

False statements or omissions 

Interpretation 

False statement or omission 

False statement or omissions with respect to look-back rule 
(2.3) Penalty 

False statement or omission [re foreign asset reporting] 
[Proposed] Application to trust contributions 

Shares or debt owned by controlled foreign affiliate 
Application to partnerships 

[Proposed] Application to partnerships 

Application to partnerships 

Application to members of partnerships 

Where partnership liable to penalty 

Application to non-resident trusts 

Burden of proof in respect of penalties 

Effect of carryback of losses etc. 

Penalty for late or deficient instalments 


Misrepresentation of a Tax Matter by a Third Party 
[Third party civil penalties] 
Definitions 
Penalty for misrepresentations in tax planning arrangements 
Amount of penalty 
Penalty for participating in a misrepresentation 
Amount of penalty 
Reliance in good faith 
Non-application of subsec. (6) 
False statements in respect of a particular arrangement 
Clerical services 
Valuations 
Exception 
Special rules 
Assessment void 
Maximum penalty 
Employees 


Refunds 


Refunds 

Repayment on objections and appeals 

Collection in jeopardy 

Notice of application 

Application of subsecs. 225.2(4), (10), (12) and (13) 
Provincial refund 

[Late refund of overpayment] 

[Proposed] Where (1.52) applies 

[Proposed] Instalment refund 

[Proposed] Penalties, interest not affected 

Refund of UI premium tax credit 

Limitation of repayment on objections and appeals 
Request to pay refund to province 

Application to other debts 
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164(3.1) 
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164(4.1) 
164(5) 
164(5.1) 
164(6) 
164(6.1) 
164(7) 
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165 
165(1) 
165(1.1) 
165(1.11) 
165(1.12) 
165(1.13) 
165(1.14) 
165(1.15) 
165(1.2) 
165(2) 
165(2.1) 
165(3) 
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Application respecting refunds under s. 122.5 [GST credit] 
Application respecting refunds re section 122.61 [Child Tax Benefit] 
[Child Tax Benefit] Form deemed to be a return of income 

Interest on refunds and repayments 

[Proposed] Interest on refunds and repayments 

Interest on refunds and repayments 

Interest where amounts cancelled 

Interest on interest repaid 

Duty of Minister 

Effect of carryback of loss, etc. 

Interest — disputed amounts 

Where disposition of property by legal representative of deceased taxpayer 
Realization of deceased employees’ options 

Definition of “overpayment” 

[Repealed] 


Objections to Assessments 


Objections to assessment 

Limitation of right to object to assessments or determinations 
Objections by large corporations 

Late compliance 

Limitation on objections by large corporations 

Application of subsec. (1.13) 

Partnership 

Determination of fair market value [Limitation on objections] 
Service 

Application 

Duties of Minister 


165(3.1)-(4) [Repealed] 


165(5) 
165(6) 
165(7) 


166 
166.1 
166.1(1) 
166.1(2) 


Validity of reassessment 
Validity of notice of objection 
Notice of objection not required 


General 
Irregularities 


Extension of time [to object] by Minister 
Contents of application 


166.1(3), (4) How application made 


166.1(5) 
166.1(6) 
166.1(7) 
166.2 

166.2(1) 


169(2 2 =.) 
169(2.2) 
169(3) 
169(4) 


Duties of Minister 
Date of objection or request 1f application granted 
When order to be made 


Extension of time [to object] by Tax Court 
How application made 

Copy to Commissioner 

Powers of Court 

When application to be granted 


Extension of time to appeal 
Contents of application 

How application made 

Copy to Deputy Attorney General 
When order to be made 


Revocation of Registration of Certain Organizations and Associations 


Notice of intention to revoke registration 
Revocation of registration 
Charities Registration (Security Information) Act [revocation for supporting terrorism] 


DIVISION J — APPEALS TO THE TAX COURT OF CANADA AND THE FEDERAL COURT OF APPEAL 


Appeal 

Ecological gifts 

Limitation of right to appeal from assessments or determinations 
Limitation on appeals by large corporations 

Waived issues 

Disposition of appeal on consent 

Provisions applicable 
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{Informal Procedure appeals — ] Notice to Commissioner 
Notice, etc., to be forwarded to Tax Court of Canada 


Disposal of appeal 
Ecological gifts 


171(2), (3) [Repealed under former Act] 


171(4) 
72 


172(1), (2) 


172(3) 
172(3.1) 
172(4) 


[Repealed] 


[Repealed under former Act] 
Appeal from refusal to register, revocation of registration, etc. 
Exception — Charities Registration (Security Information) Act 
Deemed refusal to register 


172(4.1), (5) Exception — Charities Registration (Security Information) Act 


172(6) 


180.2 

180.2(1) 
180.2(2) 
180.2(3) 
180.2(4) 
180.2(5) 
180.2(6) 


181 
181(1) 
181(2) 
181(3) 
181(4) 
181.1 
181.1(1) 


181.101.1) 
181.1¢1.2) 


181.1(2) 
181.1(3) 


Application of subsec. 149.1(1) 


References to Tax Court of Canada 
Time during consideration not to count 


Reference of common questions to Tax Court of Canada 
Application to Court 

Where Tax Court of Canada may determine question 
Determination final and conclusive 

Appeal 

Time during consideration of question not counted 
Institution of appeals 


Notice, etc., to be forwarded to Tax Court of Canada 
Documents to be transferred to Federal Court of Appeal 
[Repealed under former Act] 

Hearings in camera 

No reasonable grounds for appeal 


Appeals to Federal Court of Appeal 
No jurisdiction in Tax Court of Canada or Federal Court 
Summary disposition of appeal 


PART I.1 — INDIVIDUAL SURTAX 
[Repealed] 


PART 1.2 — TAX ON OLD AGE SECURITY BENEFITS 


Definitions 

Tax payable 

Withholding 

Determination of amount to be withheld 
Return 

Provisions applicable to this Part 


PART 1.3 — TAX ON LARGE CORPORATIONS 


Definitions 

Prescribed expressions 

Determining values and amounts 

Limitations respecting inclusions and deductions 


Tax payable 

Specified percentage 
Exceptions 

Short taxation years 
Where tax not payable 


181.1(4), (5) Deduction 


181.1(6) 
181.1(7) 
181.2 

181.2(1) 
181.2(2) 
181.2(3) 
181.2(4) 


Definitions 
Acquisition of control 


Taxable capital employed in Canada 
Taxable capital 

Capital 

Investment allowance 
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181.2(5) 
181.2(5) 
181.2(6) 
181.3 

181.3(1) 
181.3(2) 
181.3(3) 
181.3(4) 
181.3(5) 
181.4 

181.5 

181.5(1) 


181.5(1.1) 


181.5(2) 
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Value of interest in partnership 
[Proposed] Value of interest in partnership 
Loan 


Taxable capital employed in Canada of financial institution 
Taxable capital of financial institution 

Capital of financial institution 

Investment allowance of financial institution 

Interpretation 

Taxable capital employed in Canada of non-resident 


Capital deduction 
Exceptions 
Related corporations 


181.5(3), (4) Allocation by Minister 
181.5(4.1)-(6) Exceptions 


181.5(7) 
181.6 
181.7 
181.71 


183.1 

183.1(1) 
183.1(2) 
183.1(3) 
183.1(4) 
183.1(5) 
183.1(6) 
183.1(7) 
183.2 

183.2(1) 
183.2(2) 


184 
184(1) 
184(2) 
184(2) 
184(2.1) 
184(3) 
184(3) 


Related corporations that are not associated 
Return 

Provisions applicable to Part 

Provisions applicable — Crown corporations 


PART Il — TOBACCO MANUFACTURERS’ SURTAX 


Surtax 
Definitions 


Return 
Payment 
Provisions applicable 


PART II.1 — TAX ON CORPORATE DISTRIBUTIONS 


Application of Part 

Tax payable 

Stock dividend 

Purchase of shares 

Indirect payment 

Where subsec. (2) does not apply 
Where subsec. 110.6(8) does not apply 


Return 
Provisions applicable to Part 


PART IIl — ADDITIONAL TAX ON EXCESSIVE ELECTIONS 


[Repealed under former Act] 

Tax on excessive elections 

[Proposed] Tax on excessive elections 

Reduction of excess 

Election to treat excess as separate dividend 

[Proposed] Election to treat excess as separate dividend 


184(3.1), (3.2) Election to treat dividend as loan 


186 
186(1) 
186(1.1) 
186(2) 
186(3) 


Concurrence with election 

[Proposed] Concurrence with election 

Penalty 

[Proposed] Exception for non-taxable shareholders 


Assessment of tax 

Payment of tax and interest 

Provisions applicable to Part 

Joint and several liability from excessive elections 
Assessment 

Rules applicable 


PART IV — TAX ON TAXABLE DIVIDENDS RECEIVED BY PRIVATE CORPORATIONS 
Tax on assessable dividends 
Reduction where Part IV.1 tax payable 


When corporation controlled 
Definitions 
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186(5) 
186(6) 
186(7) 
186.1 
186.2 
187 
187(1) 
187(2) 
187(3) 
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Corporations connected with particular corporation 
Deemed private corporation 
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Receipt of Minister 


Seizure of chattels 

Sale of seized property 
Notice of sale 

Surplus returned to owner 
Exemptions from seizure 


Collection restrictions [90 days] 

Idem [while under objection] 

Idem [while under appeal to TCC] 
Idem [while under reference to TCC] 
Idem [waiting for test case] 

Where subsecs. (1) to (4) do not apply 
Idem — large corporations 

Definition of “large corporation” 


Definition of “judge” 

Authorization to proceed forthwith [jeopardy order] 
Notice of assessment not sent 

Affidavits 

Service of authorization and of notice of assessment 
How service effected 

Application to judge for direction 

Review of authorization 

Limitation period for review application 
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225.2(10) 
bia2( 11) 
219.2412) 
225.2(13) 


226 


Detailed Table of Sections 


Hearing in camera 
Disposition of application 
Directions 

No appeal from review order 


226(1), (2) Taxpayer leaving Canada 


Withholding taxes 

Return filed with person withholding 

Failure to file return 

Trust for moneys deducted 

Extension of trust 

Meaning of security interest 

Application to Crown 

Payments by trustees, etc. 

Definition of “specified person” 

“Person” includes partnership 

[Proposed] Interference with remittance 
[Proposed] Exception where all cheques stopped 
[Proposed] Other exceptions 

Excess withheld, returned or applied 

Repayment of non-resident shareholder loan 
Application for assessment 

Application for determination 

Penalty 

Joint and several liability 

Retirement compensation arrangement deductions 
Interest on amounts not deducted or withheld 
Liability to pay amount not deducted or withheld 
[Repealed] 

Penalty 

Penalty . 

Interest on amounts deducted or withheld but not remitted 
Interest on certain tax not paid 

Liability to pay amount not remitted 

Payment from same establishment 

Assessment 


227(10.01), (10.1) Part XII.5 [assessment] 
227(10.2) Joint and several liability re contributions to RCA 
Former 227(10.2), (10.3)-(10.9) [Repealed] 


227(11) 
227(12) 
227(13) 
227(14) 
227(15) 
227(16) 
227.1 

227.1(1) 


Withholding tax 

Agreement not to deduct void 

Minister’s receipt discharges debtor 
Application of other Parts 

Partnership included in “person” 

Municipal or provincial corporation excepted 


Liability of directors for failure to deduct 


227.1(2), (3) Limitations on liability 


227.1(4) 


230 
230(1) 


Limitation period 

Amount recoverable 

Preference 

Contribution 

Applying payments under collection agreements 
Receipt of taxes by banks 

[Repeal of s. 229] 


General 


Records and books 


230(1.1), (2) [Repealed under former Act] 


230(2.1) 
230(3) 
230(4) 
230(4.1) 
230(4.2) 
230(5) 
230(6) 
230(7) 


Idem, lawyers 

Minister’s requirement to keep records, etc. 
Limitation period for keeping records, etc. 
Electronic records 

Exemptions 

Exception 

Exception where objection or appeal 
Exception where demand by Minister 
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230(8) 
230.1 
230.1(1) 
230.1(2) 
230.1(3) 


Detailed Table of Sections 


Permission for earlier disposal 


Records re monetary contributions — Canada Elections Act 
Information return 7 
Application of subsecs. 230(3) to (8) 


230.1(4)-(7) [Repealed] 


231.2(2) 
231.2(3) 
231.2(4) 
231.2(5) 
231.2(6) 
231.2(7) 
231.3 

231.3(1) 
231.3(2) 
231.3(3) 
231.3(4) 
231.3(5) 
231.3(6) 
231.3(7) 
231.3(8) 
231.4 

231.4(1) 
231.4(2) 


231.6(2) 
231.6(3) 
231.6(4) 


Definitions 


[Audits,] inspections 
Prior authorization 
Application 


Requirement to provide documents or information 
Unnamed persons 

Judicial authorization 

Service of authorization 

Review of authorization 

Powers on review 

[Repealed under former Act] 


Search warrant 

Evidence in support of application 
Evidence 

Contents of warrant 

Seizure of document 

Retention of things seized 

Return of things seized 

Access and copies 


Inquiry 

Appointment of hearing officer 

Powers of hearing officer 

When powers to be exercised 

Rights of witness at inquiry 

Rights of person whose affairs are investigated 


Copies 
Compliance 


Definition of “foreign-based information or document” 
Requirement to provide foreign-based information 
Notice 

Review of foreign information requirement 


231.6(5), (6) Powers on review 


231.6(7) 
231.6(8) 
Seley 


Time during consideration not to count 
Consequence of failure 


Compliance order 

Notice required 

Judge may impose conditions 
Contempt of court 

Appeal 


[Solicitor-client privilege] Definitions 

Solicitor-client privilege defence 

Seizure of certain documents where privilege claimed 
Examination of certain documents where privilege claimed 
Application to judge 

Disposition of application 

Order to deliver or make available 

Delivery by custodian 

Continuation by another judge 

Costs 

Directions 


232(11), (12) Prohibition 


232(13) 
232(14) 
232(15) 


Authority to make copies 
Waiver of claim of privilege 
Compliance 
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Detailed Table of Sections 


Information return 
Partnerships 
Application to members of partnerships 


Definitions 

Reporting person’s information return 
Reporting partnership’s information return 
De minimis exception 

Deemed member of partnership 


Definitions 

Non-arm’s length indicators 

[Proposed] Rule of application 

Partnerships 

Filing information on specified foreign trusts 
[Proposed] Filing information on foreign trusts 
[Proposed] Similar arrangements 

Joint filing 


Definitions 
Application to members of partnerships 
Returns respecting foreign property 


Reporting entity 

Rules of application 

[Proposed] Rules of application 
Application to members of partnerships 
Returns respecting foreign affiliates 
Due diligence exception 


Returns respecting distributions from non-resident trusts 
Excluded trust defined 
Exception for first-year residents 


234(1)-(3) Ownership certificates 
234(4)-(6) [Repealed under former Act] 


234.1 


237.1(1) 
237.1(2) 
237.1(3) 
237.1(4) 
237.1(5) 
237.1(6) 


[Repealed under former Act] 
Penalty for failing to file corporate returns [large corporations] 
Execution of documents by corporations 


Social Insurance Number 

Production of number 

Number required in information returns 

Authority to communicate number 

Authority to communicate number [for demutualization] 


Definitions 

Application 

Identification 

Sales prohibited 

Providing tax shelter number 
Deductions and claims disallowed 


237.1(6.1) Deductions and claims disallowed 
237.1(6.2) Assessments 


2M 7) 


Information return 


237.1(7.1) Time for filing return 
237.1(7.2) Time for filing — special case 
237.1(7.3) Copies to be provided 
237.1(7.4) Penalty 


237.1(8) 
Pe We 


238 

238(1) 
238(2) 
238(3) 


Application of sections 231 to 231.3 
Application of section 237.1 


Offences and Punishment 
Offences and punishment 


Compliance orders 
Saving 
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239 
239(1) 
239(1.1) 
239(2) 
2OX 2.1) 


Detailed Table of Sections 


Other offences and punishment 

Offences re refunds and credits 

Prosecution on indictment 

Providing incorrect tax shelter identification number 


239(2.2), (2.21) Offence with respect to confidential information 


239(2.22) 
239(2.3) 


Definitions 

Offence with respect to an identification number 
Penalty on conviction 

Stay of appeal 


Definition of “taxable obligation” and “non-taxable obligation” | 
Interest coupon to be identified in prescribed manner — offence and punishment 


Provision of information 

Idem, in legal proceedings 

Communication where proceedings have been commenced 
Circumstances involving danger 

Registered charities 

Where taxpayer information may be disclosed 
Measures to prevent unauthorized use or disclosure 
Disclosure to taxpayer or on consent 

Appeal from order or direction 

Disposition of appeal 

Stay of order or direction 

[Repealed under former Act] 

[Proposed] Information may be communicated 
Definitions 

PGRT Act references 

Officers, etc., of corporations 

Power to decrease punishment 


Procedure and Evidence 


Information or complaint 

Two or more offences 

Venue 

Limitation period 

Proof of service by mail 

Proof of personal service 

Proof of failure to comply 

Proof of time of compliance 
Proof of documents 

Proof of no appeal 

Presumption 

Judicial notice 

Proof of documents 

[Repealed] 

Mailing date 

Date when assessment made 
Forms prescribed or authorized 
Proof of return in prosecution for offence 
Idem, in proceedings under Division J of Part I 
Proof of statement of non-receipt 
Members of partnerships 

Proof of return filed 

Filing of information returns 


PART XVI — TAX AVOIDANCE 
[General Anti-Avoidance Rule — GAAR] 
Definitions 
General anti-avoidance provision [GAAR] 
Avoidance transaction 
Where subsec. (2) does not apply 
Determination of tax consequences 
Request for adjustments 
Exception 
Duties of Minister 
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246 
246(1) 
246(2) 


247 
247(1) 
247(2) 
247(3) 
247(4) 
247(5) 
247(6) 
247(7) 
247(7.1) 
247(8) 
247(9) 
247(10) 
247(11) 


248 
248(1) 
248(1.1) 
248(2) 
248(3) 
248(3) 
248(4) 
248(5) 
248(6) 
248(7) 
248(8) 
248(9) 
248(9.1) 
248(9.2) 
248(10) 
248(11) 
248(12) 
248(13) 
248(14) 
248(15) 
248(16) 
248(16) 
248(16.1) 
248(17) 
248(17) 
248(17.1) 
248(17.2) 
248(17.3) 
248(18) 
248(18.1) 
248(19) 
248(20) 
248(21) 
248(22) 
248(23) 
248(23.1) 
248(24) 
248(25) 
248(25.1) 
248(25.1) 
248(25.2) 
248(25.3) 
248(25.4) 
248(26) 
248(27) 
248(28) 
248(29) 
248(30) 
248(31) 


Detailed Table of Sections 


Benefit conferred on a person 
Arm’s length 


PART XVI.1 — TRANSFER PRICING 


Definitions 

Transfer pricing adjustment 

Penalty 

Contemporaneous documentation 

Partner’s gross revenue 

Deemed member of partnership 

Exclusion for loans to certain controlled foreign affiliates 


[Proposed] Exclusion for guarantees in respect of certain controlled foreign affiliates 


Provisions not applicable 
Anti-avoidance 

No adjustment unless appropriate 
Provisions applicable to Part 


PART XVII — INTERPRETATION 


Definitions 

[Proposed] Non-disposition before December 24, 1998 

Tax payable 

Rules applicable in relation to the Province of Quebec [deemed trusts] 
[Proposed] Certain arrangements under civil law 

Interest in real property 

Substituted property 

“Class” of shares issued in series 

[Deemed date of] Receipt of things mailed 

Occurrences as a consequence of death 

Definitions 

How trust created 

Vested indefeasibly 

Series of transactions 

Compound interest 

Identical properties 

Interests in trusts and partnerships 

Related corporations 

Goods and services tax — change of use 

Goods and services tax — input tax credit and rebate 
[Proposed] Goods and services tax — input tax credit and rebate 
[Proposed] Quebec input tax refund and rebate 

Application of subsec. (16) to passenger vehicles and aircraft 
[Proposed] Application of subsection (16) to passenger vehicles and aircraft 
[Proposed] Application of s. (16.1) to passenger vehicles and aircraft 
[Proposed] Input tax credit on assessment 

[Proposed] Quebec input tax refund on assessment 

Goods and services tax — repayment of input tax credit 
[Proposed] Repayment of Quebec input tax refund 

When property available for use 

Partition of property 

Subdivision of property 

Matrimonial regimes 

Dissolution of a matrimonial regime 

Transfers after death 

Accounting methods 

Beneficially interested 

Trust-to-trust transfers 

[Proposed] Trust-to-trust transfers 

Trusts to ensure obligations fulfilled 

Cost of trust interest 

Where acquisition by another of right to enforce 

Debt obligations 

Parts of debt obligations 

Limitation respecting inclusions, deductions and tax credits 
Prescribed stock exchange rule 

[Proposed] Eligible amount of gift or monetary contribution 
[Proposed] Amount of advantage 
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248(32) 
248(33) 


Detailed Table of Sections 


[Proposed] Intention to give 

[Proposed] Cost of property acquired by donor 

[Proposed] Repayment of limited-recourse debt 

[Proposed] Deemed fair market value 

[Proposed] Non-application of subsection (35) 

[Proposed] Artificial transactions 

[Proposed] Substantive gift [sellng property and donating proceeds] 


Definition of “taxation year” 

References to certain taxation years and fiscal periods 
Deemed year end where fiscal period exceeds 365 days 
Year end on change of control 


Definition of “fiscal period” 

Not a member of a partnership 

Subsequent fiscal periods 

Alternative method 

Alternative method not applicable to tax shelter investments 
Revocation of election 

Change of fiscal period 


250(1), (2) Person deemed resident 


250(3) 
250(4) 
250(5) 
250(5.1) 
250(6) 
250(6.1) 
250(7) 
250.1 
251 
251(1) 
251(2) 
251(3) 
251(3.1) 
251(3.2) 
251(4) 
251(5) 
251(6) 
251.1 
251.1(1) 


256(4), (5) 


Ordinarily resident 

Corporation deemed resident 

Deemed non-resident 

Continued corporation 

Residence of international shipping corporation 
Residence of inter vivos trusts 

Residence of a qualifying environmental trust 
Non-resident person’s taxation year and income 


Arm’s length 

Definition of “related persons” 

Corporations related through a third corporation 
Relation where amalgamation or merger 
Amalgamation of related corporations 
Definitions concerning groups 

Control by related groups, options, etc. 

Blood relationship, etc. 


Definition of “affiliated persons” 
Affiliation where amalgamation or merger 
Definitions 

Interpretation 


Extended meaning of “child” 

Relationships 

Extended meaning of “spouse” and “former spouse” 
[Repealed. } 

Union [as] employer 

Extended meaning of “carrying on business” [in Canada] 


Investments in limited partnerships [deemed not carrying on business] 


[Proposed] Investments in limited partnerships 
Contract under pension plan 
“Canada” 


Associated corporations 
Definition of “specified class” 
Control, etc. 
Parent deemed to own shares 
Options and rights 
Person related to himself, herself or itself 
Exception 
Corporations associated through a third corporation 
Anti-avoidance 
Saving provision 
Saving provision 


256(5.1), (6) Control in fact 
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256(6.1) 


Detailed Table of Sections 


Simultaneous control 

Application to control in fact 
Acquiring control 

Deemed exercise of right 
Corporations without share capital 
Date of acquisition of control 
Negative amounts 


[Repealed under former Act] 

Deemed dividend on term preferred share 
Deemed interest on preferred shares 
Exception 

Deemed interest on certain shares 


Proportional holdings in trust property 

[Proposed] Proportional holdings in trust property 
Proportional holdings in corporate property 
Election 

Requirement to provide information 

Definitions 


Definitions 
Non-disposition 


260(3), (4) Disposition of right 


260(5) 
260(5) 
260(5.1) 
260(6) 
260(6) 
260(6.1) 
260(7) 
260(8) 
260(7) 
260(8) 
260(8.1) 
260(8.2) 
260(9) 
260(10) 
260(11) 
260(12) 


Deemed dividend 

[Proposed] Where (5.1) applies 

[Proposed] Deemed compensation payments 
[Proposed] Deductibility 

Non-deductibility 

Deductible amount 

Dividend refund 

Non-resident withholding tax 

[Proposed] Dividend refund 

[Proposed] Non-resident witholding tax 
[Proposed] Deemed fee for borrowed security 
[Proposed] Effect for tax treaties 

Restricted financial institution 

[Proposed] Partnerships 

[Proposed] Corporate members of partnerships 
[Proposed] Individual members of partnerships 


SCHEDULE — [PROPOSED] LISTED CORPORATIONS 
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INCOME TAX ACT 


An Act Respecting Income Taxes - 


REVISED STATUTES OF CANADA 1985, c. 1 (STH SUPPLEMENT), AS AMENDED BY 1994, cc. 7, 8, 

Bee Geel, JO, Fa Loy CCL altri Op) Ly JO AO LOGO! CO) Ovelligndbe 25s 9O7s co. 10.71 220. 20% 

1995, ‘cor 19521, 34: T999;cc, 10, 17, 22,26, 315 2000,ceer 950 124d 95 303:200b co. 4.6, 1/,:27,)41:32002, 
cc, 893 2003 0c. 15; 19) 28es2004snec: 1.1.22, 24: 


REVISED STATUTES OF CANADA 1952, c. 148, PARTS I TO IITA, V TO VIL WERE REPEALED BY 1970-71- 
72, c. 63, s. 1 (PART I) AND NEW PARTS I TO XVII WERE SUBSTITUTED (THE “AMENDED ACT’), APPLI- 
CABLE BY s. 9 TO THE 1972 AND SUBSEQUENT TAXATION YEARS. THE AMENDED ACT HAS BEEN 
AMENDED BY 1972, c. 9; 1973-74, cc. 14, 29, 30, 44, 45, 49,51; 1974-75-76, cc. 26, 50, 58, 71, 87; 88, 95, 106; 
1976-77, c. 4, 10; 1977-78, cc. 1, 4, 32, 41, 42; 1978-79, c. 5; 1979, c. 5; 1980-81-82-83, cc. 40, 47, 48, 68, 102; 104, 
109, 140, 158, 161, 167; 1984, c. 1; 1984, cc. 6, 19, 29, 31, 45; 1985, cc. 22, 45; 1986, cc. 2, 6, 24, 40; 44, 55, 58; 1987, 
cc, 3;.23;.34, 45, 46; 1988, cc. 28,55, 65; 1990, cc. 1, 34, 35, 39, 42, 45; 1991, cc. 22, 47, 49;:1992, ce. 1, 24, 27, 29, 
48:31993ce24. 27. . 


REVISED STATUTES OF CANADA 1952, c. 148, APPLICABLE TO THE 1953 AND SUBSEQUENT TAXATION 
YEARS (THE “FORMER ACT”), WAS AMENDED BY 1952-53, c. 40; 1953-54, c. 57; 1955, cc. 54, 55; 1956, c. 39; 
T9577 3-295 1957-58..C, 17; 1958)C. 325 19595°c..45° 1960; c..433,1960-64, cor dy, 49% 1962-635\c. 8;:-1963;,cc. 215/41; 
1964-65, cc. 13, 26, 54; 1965, cc. 12, 18; 1966-67, cc. 25, 47, 69, 82, 84, 91, 96, 97; 1967-68, c. 38; 1968-69, cc. 28, 


33, 44; 1969-70, c. 8; 1970-71-72, cc. 1, 11, 30, 48, 63, 64. 


1. Short title — This Act may be cited as the Income 
Tax Act. 


PART | — INCOME TAX 


DIVISION A — LIABILITY FOR TAX 


2. (1) Tax payable by persons resident in Can- 
ada — An income tax shall be paid, as required by this 
Act, on the taxable income for each taxation year of every 
person resident in Canada at any time in the year. 


Related Provisions: 2(2) — Calculation of taxable income; 94(3)(a)(i) 
[proposed] — Application to trust deemed resident in Canada; 96 — Part- 
nerships and their members; 104 — Trusts and estates; 114 — Residence 
for part of year; 126 — Foreign tax credit; 127.5 — Alternative minimum 
tax; 149 — Exempt persons; 250 — Extended meaning of resident. 


Selected Cases [subsec. 2(1)]: Harris-Eze v. R., [2002] 1 C.T.C. 
2174 (TCC) Undicia of taxpayer’s attachments to Canada insufficient to 
result in being “ordinarily resident’); Kadrie v. R., [2001] 4 C.T.C. 2551 
(TCC) (OECD concept of “centre of vital interests” rejected in determina- 
tion of residence); Fischer v. R., [1995] 1 C.T.C. 2011 (TCC) (Factors 
considered where connections with both Japan and Canada); Wassick v. 
R., [1994] 2 C.T.C. 2235 (TCC) (Factors considered by Court in determi- 
nation of residence); R. v. Bergelt, [1986] 1 C.T.C. 212 (FCTD) (Taxpayer 
severed residential ties by taking permanent job in U.S.); R. v. Gurd’s 
Products Co. Ltd., {1985} 2 C.T.C. 85 (FCA); leave. to appeal to SCC re- 
fused (1985), 64 N.R. 156 (note), (sub nom. Gurd’s Products v. MNR) 
(Wholly owned Canadian subsidiary carrying on business in Canada 
deemed to be resident despite central management and control in U.S.); 
Thibodeau Family Trust v. R., [1978] C.T.C. 539 (FCTD) (Trust non-resi- 
dent where majority of trustees reside in Bermuda; trust cannot be resident 
in two places); MNR v. Stickel, [1974] C.T.C. 416 (SCC) (Retention of 
U.S. residence for purposes of treaty exemption from Canadian tax related 
to period of employment as teacher, not to length of visit); Zehnder & Co. 
v. MNR, [1970] C.T.C. 85 (Exch.) (Taxpayer company resident when au- 
thority vested in Canadian directors despite non-resident shareholders); 
Bedford Overseas Freighters Ltd. v. MNR, [1970] C.T.C. 69 (Exch.) (Tax- 
payer company resident when authority vested in Canadian directors); 
MNR vy. Crossley Carpets (Canada) Ltd., [1968] C.T.C. 570 (Exch.) 
(Where central management and control exercised in two countries, corpo- 
ration had dual residence); Schujahn v. MNR, [1962] C.T.C. 364 (Exch.) 
(Intention not relevant; residence is question of fact). 

Interpretation Bulletins: IT-106R3: Crown corporation employees 
abroad; IT-221R3: Determination of an individual’s residence status; IT- 
447: Residence of a trust or estate. 


(2) Taxable income — The taxable income of a tax- 
payer for a taxation year is the taxpayer’s income for the 
year plus the additions and minus the deductions permit- 
ted by Division C. 


Related Provisions: 3 — Income for taxation year; 15.1(2)(c) — Issuer 
of small business development bond; 33.1 — Calculation of income for 
international banking centre; 110.5 — Additions for foreign tax deduc- 
tions; 248(1) — “Taxable income” may not be less than nil. 


(3) Tax payable by non-resident persons — Where 
a person who is not taxable under subsection (1) for a tax- 
ation year 


(a) was employed in Canada, 
(b) carried on a business in Canada, or 
(c) disposed of a taxable Canadian property, 


at any time in the year or a previous year, an income tax 
shall be paid, as required by this Act, on the person’s tax- 
able income earned in Canada for the year determined in 
accordance with Division D. 


Related Provisions [subsec. 2(3)]: 94(3)(a)(i) [proposed] — Applica- 
tion to trust deemed resident in Canada; 96(1.6) — Members of partner- 
ship deemed carrying on business in Canada; 114 — Residence for part of 
year; 115(2)(d) — Non-resident deemed employed in Canada; 120(1) — 
Federal surtax on non-resident’s income not earned in a_ province; 
150(1)(a), 150(1.1)(b) — Requirements for non-residents to file tax re- 
turns; 212-219 — Tax on non-residents; 217(3)(a) — Non-resident mak- 
ing election is deemed employed in Canada; 250.1(a) — Taxation year of 
non-resident person; 253 — Extended meaning of carrying on business in 
Canada; Canada-U.S. Tax Treaty:Art. VII — Business profits of U.S. 
resident. 


Selected Cases [subsec. 2(3)]: Beame y. R., [2004] 2 C.T.C. 265 
(FCA); rev’ g [2003] 2 C.T.C. 2140 (TCC) (“Capital gain” in Canada-U.K. 
Agreement refers to “taxable capital gain”); Hertel (M.) v. MNR, [1993] 2 
C.T.C. 2050 (TCC) (Dual resident was German resident under treaty); 
Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) (Payment to cancel 
settlement agreement not proceeds of disposition of option); Randall v. R., 
[1985] 1 C.T.C. 268 (FCTD) (Inactive non-resident partner taxable on 
profit participation); Pullman vy. R., [1983] C.T.C. 52 (FCTD) (Non-resi- 
dent not taxable if not carrying on business in Canada); Loeck v. R., [1982] 
C.T.C. 64 (FCA) (Real estate transactions carried out by agent for non- 
resident constitute adventure in nature of trade); Rutenberg v. MNR, 
[1979] C.T.C. 459 (FCA) (U.S. resident’s transactions through Canadian 
broker not sheltered by Canada-U.S. Tax Convention); Abed v. MNR, 
[1978] C.T.C. 5 (FCTD) (Non-resident taxable when carrying on business 


S. 2(3) 


in Canada despite no permanent establishment); Masri v. MNR, [1973] 
C.T.C. 448 (FCTD) (U.S. resident carrying on business in Canada exempt 
under Canada-U.S. Tax Convention where no permanent establishment in 
Canada); Tara Exploration and Development Co. Ltd. v. MNR, [1972] 


C.T.C. 328 (SCC) (Adventure in the nature of trade taxable despite no 


permanent establishment in Canada). 


Interpretation Bulletins [subsec. 2(3)]: IT-113R4: Benefits to em- 
ployees — stock options; IT-168R3: Athletes and players employed by 
football, hockey and similar clubs; IT-171R2: Non-resident individuals — 
computation of taxable income earned in Canada and non-refundable tax 


credits (archived); IT-176R2: Taxable Canadian property — Interests in | 


and options on real property and shares; IT-221R3: Determination of an 
individual’s residence status; IT-262R2: Losses of non-residents and part- 
year residents; IT-298: Canada-U.S. Tax Convention — number of days 
“present”, in Canada (archived); IT-379R: Employees profit sharing 
plans — allocations to beneficiaries; IT-393R2; Election re. tax on rents 
and timber royalties — non-residents; IT-420R3: Non-residents — income 
earned in Canada; IT-421R2: Benefits to individuals, corporations and 
shareholders from loans or debt; IT-434R: Rental of real property by 
individual. 


Forms [subsec. 2(3)]: NR73: Determination of residency status (leav- 
ing Canada); NR74: Determination of residency status (entering Canada); 
T1248: Information about your residency status; T4058: Non-residents 
and temporary residents of Canada [guide]. 

Definitions [s. 2]: “business”, “employed” — 248(1); “employed in 
Canada” — 115(2)(d); “non-resident”, “person”, “property” — 248(1); 
; “taxable Canadian property” — 
248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249, 250.1(a); “taxpayer” — 
248(1). 


DIVISION B — COMPUTATION OF INCOME 
Basic Rules 


3. Income for taxation year — The income of a tax- 
payer for a taxation year for the purposes of this Part is 
the taxpayer’s income for the year determined by the fol- 
lowing rules: 


(a) determine the total of all amounts each of which is 
the taxpayer’s income for the year (other than a taxa- 
ble capital gain from the disposition of a property) 
from a source inside or outside Canada, including, 
without restricting the generality of the foregoing, the 
taxpayer’s income for the year from each office, em- 
ployment, business and property, 


(b) determine the amount, if any, by which 
(i) the total of 


(A) all of the taxpayer’s taxable capital gains 
for the year from dispositions of property other 
than listed personal property, and 


(B) the taxpayer’s taxable net gain for the year 
from dispositions of listed personal property, 


exceeds 


(ii) the amount, if any, by which the taxpayer’s al- 
lowable capital losses for the year from disposi- 
tions of property other than listed personal property 
exceed the taxpayer’s allowable business. invest- 
ment losses for the year, 


(c) determine the amount, if any, by which the total 
determined under paragraph (a) plus the amount deter- 
mined under paragraph (b) exceeds the total of the de- 
ductions permitted by subdivision e in computing the 
taxpayer’s income for the year (except to the extent 
that those deductions, if any, have been taken into ac- 
count in determining the total referred to in paragraph 
(a)), and 


(d) determine the amount, if any, by which the amount 
determined under paragraph (c) exceeds the total of all 


Income Tax Act, Part I 


amounts each of which is the taxpayer’s loss for the 
year from an office, employment, business or property 
or the taxpayer’s allowable business investment loss 
for the year, 


Proposed Amendment — 3(d) _ 
(a) determine Js amount il bee me which the 
te : 


an fol thea purposes of this Part, 


(e) where. an amount is determined under ‘aetna! 
(d) for the year in respect of the taxpayer, the. tax- 
payer’s income for the year is the amount so deter- 
mined, and 


(f) in any other case, the taxpayer shall be deemed to 
have income for the year in an amount equal to zero. 


Related Provisions: 3.1 — Reasonable expectation of profit required 
for taxpayer to have loss from business or property; 66(14) — Amount de- 
ductible under ITAR 29 deemed deductible under subdivision e; 
94(3)(a)(11) [proposed] — Application to trust deemed resident in Canada; 
115(1)(b), (b-1), (c) — Application of s. 3 to a non-resident. ' 


History: That portion of s. 3 following para. (d) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), sot, bith to 1990 et seq. That portion formerly 
read: 


and the amount, if any, determined under paragraph (d) is the tax-, 
payer’s income for the year for the purposes of this Part. 


Selected Cases [s. 3]: Dumas v. R., [2001] 1 C.T.C. 2490.(<TCC) 
(Underlying nature of claim will determine taxability; courts free to, ex- 
amine pleadings in relevant court proceedings); Fortino y. R., [2000]. 1 
C.T.C. 349 (FCA); aff'g [1997] 2 C.T.C. 2184 (TCC) (Non-competition 
agreements not a source of income); Kennedy v. R., [2000] 1 C.T.C..2475 
(TCC) (Characterization of income is made under Canadian, not foreign, 
law); R. v. Robson, [1999] 2 C.T.C. 171 (Ont CA); leave to appeal to SCC 
refused (1999), 243 N.R. 394 (note) (Secret commissions are income); 
Endres v. R., [1998] 1 C.T.C. 2259 (TCC) (Absence of visa and mainte- 
nance of Canadian medicare coverage did not affect non-resident status); 
Boston v. R., [1998] 1 C.T.C. 2217 (TCC) (Residence outside Canada 
even though wife remained in Canada); Mastri'v. R., [1997] 3 eid 5 234 
(FCA) (No “source” of income if no reasonable expectation of profit); 
Schwartz v. Canada, [1996] 1 C.T.C. 303 (SCC) (Provision contemplates 
taxability of income from unenumerated sources); Bellingham vy. Canada, 
[1996] 1 C.T.C. 187 (FCA) (“Additional” interest in expropriation not in- 
come property nor income from a “source” and not taxable); R. v. Fries, 
[1990] 2 C.T.C. 439 (SCC) (Strike pay from union defence fund ‘not 
income); Berque v. R., [1981] C.T.C. 75 (FCA) (Attempt to split income 
between husband and wife under Quebec law not allowed). 


Definitions [s. 3]: “allowable business. investment loss”, “allowable 
capital loss” — 38(b), 248(1); “amount”, “business” — 248(1); “Can- 
ada” — 255; “employment” — 248(1); “foreign resource. property” — 


59) 66 


Cebiges pro- 
ea che net 
“taxpayer” —— 


66(15), 248(1); “listed personal property” — 54, 248(1); 
perty” — 248(1); “taxable capital gain” 
gain’ —41(1), 248(1); “taxation. year’ — 11(2), 249; 
248(1). 


1.T. Application Rules: 20(3)(c), 20(5)(c). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-169: Price adjustment clauses; IT-206R: Separate businesses; IT- 
232R3: Losses — their deductibility in the loss year or other years; IT- 
256R: Gains from theft, defalcation or embezzlement; IT=262R2: Losses 
of non-residents and part-year residents; IT-270R2: Foreign tax credit; IT- 
334R2: Miscellaneous receipts; IT-365R2: Damages, settlements and sim- 
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ilar receipts; IT-377R: Director’s, executor’s or juror’s fees (archived); IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable 
capital gains to beneficiaries; IT-393R2: Election re tax on rents and tim- 
ber royalties — non-residents; IT-395R2: Foreign tax credit — foreign- 
source capital gains and losses; IT-420R3: Non-residents — income 
earned in Canada; IT-434R: Rental of real property by individual; IT- 
484R2: Business investment losses; IT-490: Barter transactions; IT- 
495R2: Child care expenses. 


Advance Tax Rulings: ATR-40: Taxability of receipts under a struc- 
tured settlement; ATR-50: Structured settlement; ATR-68: Structured 
settlement. 


Forms: 1776: Statement of real estate rentals. 


Proposed Addition — 3.1 — — Reasonable - 
peer of sete Stan as 2 


ever the comments in the Marc > 2004 4 Bud tt 
mation, reproduced below. i. _. 


Technical Notes: The fotiowine notes have been | 
help taxpayers and tax professionals understand | 
legislative proposals. The hotes 3 are not an. official i 


Since the. attached. oo are s iptended to be. Me subject a . 
extensive consultation, these notes have been drafted i ina rela- 
tively informal style and include several examples. 


The Department. of Finance invites readers. to provide. written : 
comments on the attached proposals. Submissions. may be 
made to: Tax Legislation Division, Penatnent of Pines: 140 : 
O’Connor St. Ottawa, Ontario KIA 0G5 . 


Proposed new subsection 3. i) provides: that a Aaapayer: Mi 
be considered to have a loss from a source that is a business or 
property for a taxation year only if, in that year, it is reasonable 
to assume that taxpayer will realize a ence je prenn on 
the business or property, 


¢ in the case of a business, during the time that the taxpayer 
_has carried on, or can a be uheet to lee on, 
the business, or — 


* in the case of a property, during the time that the Seapniyée 
has held, or can reasonably be expected to oe the 
property. . 

Proposed new subsection 3. 1(2) makes clear that prone in the 
context of subsection 3.1(1), does not include capital Bains. or 
capital losses. 


The commentary that fellows slaborates on key fontores of 
these provisions and illustrates their application through the use 
of examples. 

Timing 

There are two key timing elements in this provision: the time at 
which an assessment is required regarding the reasonable ex- 
pectation of profit from the business or property, and the time 
period (referred to below as the “profitability time period”) 
over which the profitability expectations of the business or pro- 
perty will be measured. 


S/3.4 


Annual Evaluation 


Regard must be had to subsection 3.1(1) in each year that a 
taxpayer seeks to report a loss from a business or property. For 
example, assume that a taxpayer starts a business (“Business | 
X’’) in 2005 and — before applying new subsection 3.1(1) — is 
considered to realize losses from the business in the taxpayer’s 
2005, 2006, 2007 and 2008 taxation years. For each of those 
years, an application of subsection 3.1(1) will be required. For 
the 2005 taxation year, the test under the subsection is whether 
it is reasonable in that same 2005 taxation year to expect that 
the taxpayer will realize a cumulative profit from Business X 
over the whole of the profitability time period. For 2006 the 
test is whether it is reasonable in the 2006 taxation year to ex- 
pect a cumulative profit, again over the whole of the profitabil- 
ity time period. And for each successive year, the same test 
will be applied: is it reasonable in that year to expect the tax- 
payer to profit from ‘the wane over the entire sf naete ee 
time period? oO S s 


Assume further that hook of he taxpayer’ S 5 2005 to 3007 tax- 
ation years it is determined that it is indeed reasonable to ex- 
pect that the taxpayer will profit from Business X over the 
profitability time period. The taxpayer will therefore have a 
loss, for each of those years, from the source that is Business 


X. However, if by 2008 it is no longer reasonable to expect that. 


the taxpayer will realize a profit over the period that the tax- _ 
payer has, or can reasonably be expected to, carry on Business | 
X, the test in new subsection 3.1(1) will not be met for the 
2008 taxation year. The loss in 2008 will not be considered to 
be from a source and will not be deductible by the taxpayer. 
However, this determination in 2008 will not affect the previ- 
ous conclusions reached i in years 2005. through 2007: ine losses 
for cael ae those — Temain n deductible. i . 


holds be property or carries on the business. The a of 
that “profitability time period” will usually be uncontroversial: 
it is the time at which the taxpayer acquired the property or 
commenced carrying on the business. There may occasionally 
be cases where that starting point is not obvious, but it is ex- 
pected that the erenne law and ch ae will be able to resolve 
those. : 


Doemicne the on : the profitability t time period, on the 
other hand, will often be more an exercise of reasonable expec- 
tation. The period runs, in principle, until the taxpayer disposes 
of the property or ceases to carry on the business. In most in- 
stances, however, this will not have happened before the end of 
the taxation year to which subsection 3.1(1) is being applied. 
Rather, the taxpayer will be seeking to deduct a loss from a 
property or business that the taxpayer still plans to hold or to 
carry on for some time to come. Subsection 3.1(1) therefore 
includes in its scope the entire period in which the taxpayer 

“can reasonably “ee ee to ay on the business or to 
hold the property. 


Cumulative Profit 


Proposed subsection 3.1(1) requires an evaluation of expecta- 
tions for cumulative profit and losses, by which is meant the 
aggregate profit or loss over the entire profitability time period. 
It is thus not necessary that the taxpayer demonstrate an expec- 
tation of profit — let alone an actual profit — in respect of any 
particular taxation year in order to be considered to have a rea- 
sonable expectation of profit. For instance, taxpayers will often 
realize a start-up loss from a business or property for one or 
more years before the business or property begins to generate a 
profit. The opposite can also happen: a taxpayer may realize a 
profit in one year and a loss in a subsequent year. In each in- 
stance, the relevant test is the expectation of cumulative profit 
over the whole of the profitability time period, and a taxpayer 
would be able to claim a loss provided their expectations for a 
cumulative profit over the entire relevant time period were 
reasonable. 


8.3.1 


Fact-Specific 
Proposed subsection 3.1(1) requires that it must be reasonable 

in the circumstances of the particular taxpayer to expect to. 
profit from the property or business. A specific taxpayer would — 
not necessarily have a reasonable expectation of profit from a 

particular property solely because it might be reasonable, in 

other circumstances, for that property to yield a profit. For ex-_ 
ample, a rental property that produces rental revenue in excess — 
of directly related rental expenses might on those facts alone be 
viewed as a property that should provide a taxpayer with a rea- 
sonable expectation of profit. However, if a particular taxpayer _ 
incurs a large amount of debt in order to purcha: » property, — 
such that the amount of interest expense associated with the | 
property means that the particular taxpayer cannot r 
profit from the rental activity, then that taxpayer would no 
have a reasonable expectation of profit i in respect of th 
ae Note that in such ENS ey the jon pos f 


a subjective, basis. This will very ofl make’ no oe 


the result of the determination as most taxpayers are expected — 
to act on a commercially rational basis. However, where a tax- _ 


payer has - oe purports to have - ca ee of profit th 


ther assume that the investment siselt. cannot increase in value 


In this case, there is no reasonable expectation of profit, regard- 


less of whether, on a subjective basis, the misinformed investor — 
intended to profit. With no reasonable expectation of profit, the — 
taxpayer will not be considered | to have read a loss from . 


revenue. 


The above example also highlights ba the test. in proposed a 
subsection 3.1(1) will not necessarily be met solely because 


there is no personal element to the ee on ae a 1b 
the holding of a property. 


Not Every Business Is a Source a _ OO 


The distinction between a business anda a source ot income or. 


loss is important to understanding proposed section 


Act recognizes, and taxes, income only if it is income from 4 
loss is deductible only if it is a loss froma 
source. Section 3.1 is intended to clarify that, in respect of 


source. Similarly, a 


businesses, it is only those losses from businesses that taxpay-_ 
ers carry on with a reasonable expectation of profit that are to 
be considered as losses from a source. This implies that a tax- 


payer may be conducting a business without the taxpayer hav- 


ing a reasonable expectation of profit from that business. This 
implication is deliberate, and is consistent with the description 


of “business” in subsection 248(1) and the general understand-- / 


ing that a business may exist whenever a taxpayer has the sub- 
jective intention to make a profit, whether or not there i is objec- 
tively a reasonable expectation of profit. 


That is to say that the fact that a taxpayer is carrying ona bad 
ness, and incurs expenses that exceed revenues, does not by 
itself mean that the business is a source, such that the taxpayer 
may deduct the excess. Rather, as proposed section 3.1 makes 
clear, the taxpayer has a loss from a source that is that business 
only if the taxpayer has a reasonable expectation of profit from 
that business. 


Asymmetrical: No Rule on Income 


Proposed subsection 3.1(1) is not symmetrical, in that it does 
not address the circumstances under which income will be con- 


The proposed. iostalative: amendneds. and ‘ira interpretation 
bulletin are aimed at clarifying how the income tax system 
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sidered to be from a source. This is intentional, and the provi- 
sion should not be construed as suggesting that a taxpayer has a 
source of income only where the taxpayer has a reasonable ex- 
pectation of profit from that source. A system that allowed tax- 
payers to prove the unreasonableness of their profit expecta- 
tions in an effort to ae on that basis, untaxed i income, Le 
be inappropriate. _ 


Profit and Subsection Jif 2 ) 


The reference to “profit” in proposed apeion 3. 1d) i is. — 
tended to mean profit determined in accordance with generally 

accepted commercial principles. This is consistent with case 
law and the meaning of Po for t ine p Pupenes ol subsection 


(1). : 


really eee Secase id de inten- 
its resale. In determining whether the tax- | 
expectation of Ls from this propery, 

f the Id be | 


to the Income Tax ve eed” 
and Other eae Related tc a 


links the deductibility of certain expenses and losses to a tax- 
payer’s prospects for profit, objectively. determined. The pro- 
posals include specific Income Tax Act rules that require that 
there be a “reasonable expectation of profit” from a business or _ 


property for a taxpayer to realize a loss from the business or 


property, and that make clear that profit i in this sense does not 
include capital gains. These measures will reaffirm many cur- 

rent practices that support the deductibility of interest, includ- 
ing those relating to the deductibility of i eee on a bor- 
rowed to purchase common shares. _ 


The package released today includes legislative proposals and 
explanatory notes with examples. These proposals are intended — 
to have effect for taxation years beginning after 2004. The De-- 
partment invites the public and tax professionals to comment — 
on the proposals by December 31, 2003. - 


For further information: Andrée Houde, Public Affairs ‘nd 6 Op- . 
erations Division, (613) 996-8080; Mike Scandiffio, Communi- 
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cations Advisor, Office of the Deputy Prime Minister and Min- © 
ister of Finance, (613) 996-7861; Tax — Division, © 
(613) 943-9412... 


Federal budget, , Stipblewientary” intormation, 


Interest and other expenses are generally deducti le in ¢ 
ing income from a business or property only if the xpense. is. 


incurred “for the purpose of earning income.” As the 2003 __ 


Budget noted, the meaning of this phrase has become unclear, / 
and in some respects it has been interpreted in a manner that 
could dead to inappropriate results. In particular, whether “in- 


come” is a gross or net concept, and whether “purpose” is sub- 


jective or objective, are questions that need to be addressed. 


On October 31, 2003, the Department of Fi ance released ee 


public consultation a package of legislative proposals respect- 

The propo- _ 
c expense, but _ 
rather on the ability of a taxpayer to claim a loss from a busi- _ 


ing the deductibility of interest and other expense 
sal focused not on the deductibility of a pat 


ness or a property. In doing so, the proposals adopted the con- 


cept of the reasonable Sacoe ger of ee that i isl 


perty”” — 248(1); “taxation year” — 249; “taxpayer a er” — 248(1). . 


(1) Income or loss from a source or from 
sources in a place — For the purposes of this Act, 


(a) a taxpayer’s income or loss for a taxation year 
from an office, employment, business, property or 
other source, or from sources in a particular place, is 
the taxpayer's income or loss, as the case may be, 
computed in accordance with this Act on the assump- 
tion that the taxpayer had during the taxation year no 
income or loss except from that source or no income 
or loss except from those sources, as the case may be, 
and was allowed no deductions in computing the tax- 
payer’s income for the taxation year except such de- 
ductions as may reasonably be regarded as wholly ap- 
plicable to that source or to those sources, as the case 
may be, and except such part of any other deductions 
as may reasonably be regarded as applicable thereto; 
and 


(b) where the business carried on by a taxpayer or the 
duties of the office or employment performed by the 
taxpayer was carried on or were performed, as the case 
may be, partly in one place and partly in another place, 
the taxpayer’s income or loss for the taxation year 
from the business carried on, or the duties performed, 
by the taxpayer in a particular place is the taxpayer’s 
income or loss, as the case may be, computed in accor- 
dance with this Act on the assumption that the tax- 
payer had during the taxation year no income or loss 
except from the part of the business that was carried 
on in that particular place or no income or loss except 
from the part of those duties that were performed in 


~ March 7 
23, 2004: Deductibility of Interest and Other Expenses. . 


248(1); meaniey loss” *—39(1)(b), 2481); “profit — 3.4 10); “pro 
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that particular place, as the case may be, and was al- 
lowed no deductions in computing the taxpayer’s in- 
come for the taxation year except such deductions as 
may reasonably be regarded as wholly applicable to 
that part of the business or to those duties, as the case 
may be, and except such part of any other deductions 
as may reasonably be regarded as applicable thereto. 
Related Provisions: 96(1)(f)— Source of income preserved when 


flows through partnership; 108(5) — Source of income lost when flows 
through trust. 


Selected Cases [subsec. 4(1)]: /nterprovincial Pipe Line Co. v. MNR, 
[1968] C.T.C. 156 (SCC) (To determine income from a source, taxpayer 
required to deduct interest paid to Canadian lenders from interest received 
from U.S. subsidiary). 


Interpretation Bulletins: IT-362R: Patronage dividends. 


(2) Idem — Subject to subsection (3), in applying sub- 
section (1) for the purposes of this Part, no deductions 
permitted by sections 60 to 64 apply either wholly or in 
part to a particular source or to sources in a particular 
place. 
History: Subsec. 4(2) substituted by 1994, c. 21, subsec. 1(1), applicable 
to 1989 et seg. That subsec. formerly read: 
(2) Subject to subsection (3), in applying subsection (1) for the pur- 
poses of this Part, no deductions permitted by sections 60 to 63 are 
applicable either wholly or in part to a particular source or to 
sources in a particular place, as the case may be. 


(3) Deductions applicable — In applying subsection 
(1) for the purposes of subsections 104(22) and (22.1) and 
sections 115 and 126, 


(a) subject to paragraph (b), all deductions permitted 
in computing a taxpayer’s income for a taxation year 
for the purposes of this Part, except any deduction per- 
mitted by any of paragraphs 60(b) to (0), (p), (r) and 
(v) to (w), shall apply either wholly or in part to a par- 
ticular source or to sources in a particular place; and 


‘Proposed Amendment — 4(3)(a) 


_ @ abe to paragraph (b), all deductions permitted — 

_ in computing a taxpayer’s income for a taxation year 
for the purposes of this Part, except any deduction 
permitted by any of paragraphs 60(b) to (0), (p), (r) 
and (v) to (x), apply either wholly or in part to a par- 
ticular s source or ao. sources in a 1 particular. Rae and 


para. 4(3)( me to read as above, applicable to 2002 et oo. 

Technical Notes (December 20, 2002): Subsection 4(2) 
provides that, in determining the income or loss from a source, 
no deductions are permitted under sections 60 to 64. Subsec- — 
tion 4(3) provides that this rule does not apply, with the excep- 
tion of certain deductions, in determining the foreign source in- 
come designated by a trust to a beneficiary under subsections 
104(22) and 104(22.1), in determining a taxpayer’s taxable in- 
come earned in Canada under section 115 and in determining a 
taxpayer’s foreign tax credit under section 126. The exceptions 
are for deductions permitted ey de ten 60(b) to (0), (p), (1) 
and (vi to(w) 

Paragraph 4(3)(a) is. feed to oe Has list of exceptions 
to include deductions permitted by paragraph 60(x) (repayment 
of Canada Education Savings Grants). 


(b) any deduction permitted by subsection 104(6) or 
(12) shall not apply either wholly or in part to a source 
in a country other than Canada. 
History: Subsec. 4(3) substituted by 1994, c. 21, subsec. 1(2), applicable 
to taxation years ending after November 12, 1981, except that for taxation 
years that begin before 1993, the subsec. shall be read as follows: 
(3) The following rules apply for the purposes of this Act: 
(a) in applying paragraph (1)(b) for the purposes of sections 115 
and 126, subject to paragraph (b), all deductions permitted in 
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computing a taxpayer’s income for a taxation year for the pur- 
poses of this Part shall apply either wholly or in part to a partic- 
ular source or to sources in a particular place; and 


(b) in applying subsection (1) for the purposes of subsections 
104(22) and (22.1) and sections 115 and 126, 


(i) any deduction permitted by any of paragraphs 60(b) to 
(0), (p), (r) and (v) to (w) shall not apply either wholly or in 
part to a particular source or to sources in a particular place, 
and 


(ii) any deduction permitted by subsection 104(6) or (12) 
shall not apply either wholly or in part to a source in a 
country other than Canada. 
Subsec. 4(3) formerly read: 
(3) Deductions applicable — In applying paragraph (1)(b) for the 
purposes of sections 115 and 126, all deductions allowed in comput- 
ing the income of a taxpayer for a taxation year for the purposes of 
this Part, except any deduction permitted by paragraph 60(b), (c), 
(d) or (i), shall be deemed to be applicable either wholly or in part 
to a particular source or to sources in a particular place, as the case 
may be. 


(4) [Repealed] 


History: Subsec. 4(4) repealed by 1996, c. 21, s. 2, applicable to taxation 
years that end after July 19, 1995. The subsec. formerly read: 
(4) Limitation respecting inclusions and deductions — Unless a 
contrary intention is evident, no provision of this Part shall be read 
or construed to require the inclusion or to permit the deduction, ei- 
ther directly or indirectly, in computing a taxpayer’s income for a 
taxation year or the taxpayer’s income or loss for a taxation year 
from a particular source or from sources in a particular place, of any 
amount to the extent that that amount has been directly or indirectly 
included or deducted, as the case may be, in computing such income 
or loss for the year or any preceding taxation year under, in accor- 
dance with or because of any other provision of this Part. 
Subsec. 4(4) amended by 1994, c. 7, Sch. IL (1991, c. 49), s. 2, to add 
“either directly or indirectly,” and aay, or indirectly’, and “for the 
year or any preceding taxation year’, applicable to 1990 et seq. 
Definitions [s. 4]: “amount”, “business” — 248(1); “Canada” — 255; 
“employment”, “office”, “property” — 248(1); “taxation year” — 11(2), 
249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 4]: IT-256R: Gains from theft, defalcation 
or embezzlement; [T-270R2: Foreign tax credit; IT-377R: Director’s, ex- 
ecutor’s or juror’s fees (archived); IT-420R3: Non-residents — income 
earned in Canada. 


Subdivision a — Income or Loss 
from an Office or Employment 


Basic Rules 


5. (1) Income from office or employment — Subject 
to this Part, a taxpayer’s income for a taxation year from 
an office or employment is the salary, wages and other 
remuneration, including gratuities, received by the tax- 
payer in the year. 


Proposed Amendment — Deduction for — 
Canadian Forces personnel and police on 
high-risk missions | 


Federal budget, Notice of Ways and Means Motion aid 


Supplementary Information, March 23, 2004: See under 
1101). 


Related Provisions: 4(1)— Income or loss from a source or from 
sources in a place; 6 — Amounts included as income from office or em- 
ployment; 8(1)(n) — Reimbursement of salary for periods when not em- 
ployed; 56.4(4)(a) — Amount paid by purchaser for non-compete. agree- 
ment deemed to be wages paid to employee; 87(2)(k) — 
Amalgamations — Amount received by employee from new corporation; 
110.2(1)“qualifying amount” — Retroactive spreading of certain lump- 
sum payments over prior years; 115(1)(a)(1) — Non-resident’s taxable in- 
come earned in Canada; 149(1)(a), (b)— Exempt _ individuals; 
153(1)(a) — Withholding; 248(7) — Payment to employee deemed re- 
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ceived when mailed; Canada-U.S. Tax Treaty:Art. XV, XVI — Taxation 
of dependent personal services. 


Selected Cases [subsec. 5(1)]: Dhillon v. R., [2002] 4 C.T.C. 2648 
(FCA) (Net amount of allowance after mandatory training expenses 
taxable); Bure y. R., [2000] 1 C.T.C. 2407 (TCC) (Payment by club of 
agent’s fees was taxable benefit to player); Romeril v. R., [1999] 1 C.T.C. 
2535 (TCC) (Predominant purpose of trip governs); Gernhart v. R., [1998] 
2 C.T.C. 102 (FCA); aff'd [1996] 3 C.T.C. 2369 (TCC) (Tax equalization 
payments part of remuneration for services); Shultz v. Canada (October 
15, 1996), Court File No. 96-29098 (TCC) (unreported) (Bonus payment 
received in respect of period when taxpayer was non-resident was taxable. 
Compare Hewitt); Placer Dome Inc..v. Canada, [1992] 2 C.T.C. 99 
(FCA); leave to appeal to SCC refused (1993), 151 N.R. 392 (note) (Pay- 
ments by employer into employees’ stock purchase plan governed by sub- 
sec. 7(3); not deductible remuneration); Canada v. G.R. Chrapko, [1988] 2 
C.T.C. 342 (FCA) (Cashier required to include cash shortages withheld 
from wages); McNeill v. R., [1986] 2 C.T.C. 352 (FCTD) (Relocation al- 
lowance is not income when unrelated to contract of employment and ser- 
vices rendered); Nowegijick v. R., [1983] C.T.C. 20 (SCC) (Income from 
services performed by Indian off reserve for corporation with head office 
on reserve was not taxable); Lawson v. R., [1982] C.T.C. 368 (FCTD) 
(Payment for settlement of wrongful dismissal claim taxable); Dauphinée 

R., [1980] C.T.C. 332 (FCTD) (Award for inventions made in the 
course of employment taxable); Loeb v. R., [1978] C.T.C. 460 (FCA) 
(Payment for picketing during strike was income from employment); 
Morin v. R., [1975] C.T.C. 106 (RCTD) (Provincial income taxes deducted 
from salary included in income). ' 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-113R4: Benefits to em- 
ployees — stock options; IT-167R6: Registered pension plans — em- 
ployee’s contributions; IT-196R2: Payments by employer to employee; 
IT-202R2: Employees’ or workers’ compensation; IT-213R: Prizes from 
lottery schemes and giveaway contests; IT-257R: Canada Council grants; 
IT-266: Taxation of members of provincial legislative assemblies 
(archived); IT-292: Taxation. of elected municipal officers; IT-316: 
Awards for employees’ suggestions and inventions (archived); IT-334R2: 
Miscellaneous receipts; IT-365R2: Damages, settlements and similar re- 
ceipts; IT-389R: Vacation-with-pay plans established under collective 
agreements; IT-470R: Employees’ fringe benefits; IT-515R2: Education 
tax credit. 


Advance Tax Rulings: ATR-21: Pension benefit from an unregistered 


pension plan; ATR-45: Share appreciation rights plan; ATR-64: Phantom 
stock award plan. 


(2) Loss from office or employment — A taxpayer’s 
loss for a taxation year from an office or employment is 
the amount of the taxpayer’s loss, if any, for the taxation 
year from that source computed by applying, with such 
modifications as the circumstances require, the provisions 
of this Act respecting the computation of income from 
that source. 

Related Provisions: 4(1)— Income or loss from a source or from 
sources in a place; 8(13) — Loss from home office disallowed; 111(1)(a), 
111(8)“non-capital loss” — Carryover of loss from employment to prior 
or later years. 

Selected Cases [subsec. 5(2)]: Mcllhargey v. Canada, [1991] 2 


C.T.C. 52 (FCTD) (Forgiveness of loan to employee for share purchase 
taxable; subsequent loss on sale not deductible from employment income). 


Selected Cases [s. 5]: Whitney v. R., [2002] 3 C.T.C. 476 (FCA) 
(Amounts received pursuant to collective agreement are income from em- 
ployment, not compensation received under compensation law). 

Definitions [s. 5]: “amount”, 
wages” — 248(1); “taxation year” — 249; 


“employment”, “office”, “salary or 
“taxpayer” — 248(1). 


Inclusions 


6. (1) Amounts to be included as income from 
office or employment — There shall be included in 
computing the income of a taxpayer for a taxation year as 
income from an office or employment such of the follow- 
ing amounts as are applicable: 


(a) value of benefits — the value of board, lodging 
and other benefits of any kind whatever received or 
enjoyed by the taxpayer in the year in respect of, in the 
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course of, or by virtue of an office or employment, ex- 
cept any benefit . 


(i) derived from the contributions of the taxpayer’ s 
employer to or under a registered pension plan, 
group sickness or accident insurance plan, private 
health services plan, supplementary unemployment 
benefit plan, deferred profit sharing plan or group 
term life insurance policy, 


(11) under a retirement compensation arrangement, 
an employee benefit plan or an employee trust, 


(111) that was a benefit in respect of the use of an 
automobile, 


(iv) derived from counselling services in respect of 


(A) the mental or physical health of the tax- 
payer or an individual related to the taxpayer, 
other than a benefit attributable to an outlay or 
expense to which paragraph 18(1)(1) applies, or 


(B) the re-employment or retirement of the tax- 
payer, or 


(v) under a salary deferral arrangement, except to 
the extent that the benefit is included under this 
paragraph because of subsection (11); 


Related Provisions: 6(1)(e)—Standby charge for automobile; 
6(1)(e.1) — Additional 7%, for GST; 6(1)(f) — Insurance benefits re- 
ceived by employer; 6(1)(g) — Employment benefit plan; 6(1)(i) — Sal- 
ary deferral arrangement payments; 6(1)(k), (1) — Automobile operating 
expense benefits; 6(1.1) — Parking costs are taxable benefits; 6(4) — 
Group term life insurance — taxable benefit; 6(6) — Employment at spe- 
cial work site or remote location; 6(7) — Cost of property or service in- 


cludes taxes; 6(11)-(14) — Salary deferral arrangement; 6(15), (15.1) — 


Forgiveness of employee debt; 6(16) — Disability-related employment be- 
nefits; 6(18)(a) — No benefit from top-up disability payments where in- 
surer insolvent; 6(19)-(22) — Benefit from reimbursement for loss in 
value of housing; 6(23) — Benefit from housing subsidy; 7(3) — No ben- 
efit from stock option agreement except as provided under s. 7; 15(5) — 
Automobile benefit to shareholder; 18(1)(r) — Limitation on employer de- 
ductibility — automobile expenses; 20.01 — Deduction to self-employed 
person for private health services plan premiums; 56(1)(a) — Amounts in- 
cluded in income; 56(1)(w)—Salary deferral arrangement; 
56(1)(x)-(z) — Retirement compensation arrangement; 81(3.1) — No tax 
on allowance or reimbursement for part-time employee’s travel expenses; 
153(1)(a) — Withholding of tax by employer; 248(1) — “retiring allow- 
ance” excludes counselling services. 


History: Subpara. 6(1)(a)(iii) substituted by 1994, c. 21, subsec. 2(1), ap- 
plicable to 1993 et seg. That subpara. formerly read: 


(iii) that was a benefit in relation to the use of an automobile, except 
to the extent that the benefit related to the operation of the 
automobile, 


Subpara. 6(1)(a)(v) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 3(1), 
applicable to 1986 ef seq. 


Selected Cases [para. 6(1)(a)]: Stauffer v. R., [2002] 4 C.T.C. 2608 
(TCC) (Costs to provide parking spaces equal to charges; no benefit); 
Siftar y. R., [2002] 1.C.T.C, 2071 (TCC) (Damages were non-taxable gen- 
eral damages, not paid pursuant to contract of insurance); Fry v. R., [2001] 
4 C.T.C. 2388 (TCC) (Para. 6(1)(a) not applicable if disability benefits 
escape taxation under para. 6(1)(f)); Dumas vy. R., [2001] 1 C.T.C. 2490 
(TCC) (Underlying nature of claim will determine taxability; courts free to 
examine pleadings in relevant court proceedings); Bure v. R., [2000] 1 
C.T.C. 2407 (TCC) (Payment by club of agent’s fees was taxable benefit 
to player); Romeril y. R., [1999] 1 C.T.C. 2535 (TCC) (Predominant pur- 
pose of trip governs); Gernhart v. R., [1998] 2 C.T.C. 102 (FCA); aff'd 
[1996] 3 C.T.C. 2369 (TCC) (Tax equalization payments part of remuner- 
ation for services); Guay v. R., [1997] 3 C.T.C. 276 (FCA); rev’g [1996] 3 
C.T.C, 2385 (TCC) (Relationship of expenses reimbursed to employment 
led to non-taxability of reimbursement payments); Shultz v. Canada (Oc- 
tober 15, 1996), Court File No. 96-29098 (TCC) (unreported) (Bonus pay- 
ment received in respect of period when taxpayer was non-resident was 
taxable. Compare Hewitt); Lowe v. Canada, [1996] 2 C.T.C. 33 (FCA) 
(No benefit if pleasure portion of business trip is incidental); Leduc 
(succession de) v. Canada, [1996] 1 C.T.C. 2873 (TCC) (Costs of trans- 
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porting food to remote location were taxable benefits); Detchon v. Can- 
ada, {1996] 1 C.T.C. 2475 (TCC) (Amount of benefit for free schooling 
was average cost to school of educating student); Krull et al. v. Canada 
(A.-G.), [1996] 1 C.T.C. 131 (FCA) (Mortgage differential payment for 
limited time not a taxable benefit); Mommersteeg and Griffin vy. Canada, 
[1995] 2 C.T.C. 2767 (TCC) (Airline mileage travel was taxable benefit 
where tickets giving rise to mileage paid by employer); Blanchard v. Can- 
ada, [1995] 2 C.T.C. 262 (FCA) (Source of payment of benefit not rele- 
vant so long as there is connection with employment); Klein y. Canada, 
[1995] 1 C.T.C. 2980 (TCC) (Loan forgiveness was part of single sever- 
ance package); Oster v. Canada, [1995] 1 C.T.C: 2224 (TCC) (Transfer 
allowances equal to one month’s pay were taxable benefits and not mov- 
ing expenses); Hoefele vy. Canada, [1995] 1 C.T.C. 2177 (TCC) (Interest 
subsidy on increased portion of mortgage over ten year period was reim- 
bursement of expense, not increase in employee’s remuneration); Clemiss 
v. MNR, [1992] 2 C.T.C. 232 (FCTD) (Reimbursement of legal fees in- 
curred in defence of criminal prosecution for alleged conspiracy to defraud 
company was income); Mcllhargey v. Canada, [1991] 2 C.T.C. 52 
(FCTD) (Forgiveness of loan to employee for share purchase taxable; sub- 
sequent loss on sale not deductible from employment income); Huffman v. 
Canada, [1990] 2 C.T.C. 132 (FCA) (Undercover police officer's reim- 
bursement for cost of special clothes not benefit); Splane vy. Canada, 
[1990] 2 C.T.C. 199 (FCTD); aff'd 92 D.T.C. 6021 (FCA) (Mortgage in- 
terest differential paid to relocated employee not benefit); Robertson v. R., 
[1988] 1 C.T.C. 111 (RCTD); aff'd [1990] 1 C.T.C. 114 (FCA); leave to 
appeal to SCC refused (1990), 113 N.R. 319 (note), (sub nom. Robertson 
v. MNR) (Profit from exercise of option was benefit from employment); 
McNeill v. R., [1986] 2 C.T.C. 352 (FCTD) (Without evidence of uncom- 
pensated losses suffered, “social disruption allowance” for relocation was 
a benefit from employment); Dauphinée v. R., [1980] C.T.C. 332 (FCTD) 
(National Research Council of Canada award for invention was employ- 
ment income); R. v. Harman, [1980] C.T.C. 83 (FCA) (Where automobile 
used for business and personal purposes, benefit from employment only to 
extent of personal use; no standby charge); Phaneuf Estate v. R., [1978] 
C.T.C. 21 (FCTD) (Difference between par value and market value of 
shares was gift, not taxable benefit); Philp et al. v. MNR, [1970] C.T.C. 
330 (Exch.) (Trip with expenses paid by supplier for employment per- 
formance resulted in taxable benefit of 50%); Waffle v. MNR, [1968] 
C.T.C. 572 (Exch.) (Cruise for employee and wife paid for by supplier 
was fully taxable benefit). 


Regulations: 200(2)(g), 200(3) (information returns). 


Remission Orders: Jce Storm Employee Benefits Remission Order, P.C. 
1998-2047. 


Interpretation Bulletins: IT-54: Wage loss replacement plans — 
changes in plans established before June 19, 1971 (archived); IT-63R5: 
Benefits, including standby charge for an automobile, from the personal 
use of a motor vehicle supplied by an employer — after 1992; IT-75R4: 
Scholarships, fellowships, bursaries, prizes, research grants and financial 
assistance; IT-85R2: Health and welfare trusts; IT-113R4: Benefits to em- 
ployees — stock options; IT-160R3: Personal use of aircraft (archived); 
IT-167R6: Registered pension plans —employee’s contributions; IT- 
168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-196R2: Payments by employer to employee; IT-334R2: Miscel- 
laneous receipts; IT-339R2: Meaning of “private health services plan”; IT- 
357R2: Expenses of training; IT-365R2: Damages, settlements and similar 
receipts; IT-389R: Vacation-with-pay plans established under collective 
agreements; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-428: Wage loss replacement plans; IT- 
432R2: Benefits conferred on shareholders; [T-470R: Employees’ fringe 
benefits; IT-502: Employee benefit plans and employee trusts; IT-529: 
Flexible employee benefit programs. 


1.T. Technical News: No. 6 (payment of mortgage interest subsidy by 
employer); No. 12 (1998 deduction limits and benefit rates for automo- 
biles); No. 13 (employer-paid educational costs); No. 15 (Christmas par- 
ties and employer-paid special events; employer payment of professional 
membership fees); No. 22 (employee benefits); No. 25 (health and welfare 
trusts). 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust 
fund; ATR-21: Pension benefit from an unregistered pension plan; ATR- 
23: Private health services plan; ATR-45: Share appreciation rights plan. 


Forms: 14130: Employer's guide to payroll deductions — taxable 
benefits. 


(b) personal or living expenses — all amounts re- 
ceived by the taxpayer in the year as an allowance for 
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personal or living expenses or as an allowance for any 
other purpose, except 


(1) travel, personal or living expense allowances 
(A) expressly fixed in an Act of Parliament, or 


(B) paid under the authority of the Treasury 
Board to a person who was appointed or whose 
services were engaged pursuant to the Inquiries 
Act, in respect of the discharge of the person’s 
duties relating to the appointment or 
engagement, 


(11) travel and separation allowances received under 
service regulations as a member of the Canadian 
Forces, 


(111) representation or other special allowances re- 
ceived in respect of a period of absence from Can- 
ada as a person described in paragraph 250(1)(b), 
(c), (d) or (d.1), 


(iv) representation or other special allowances re- 
ceived by a person who is an agent-general of a 
province in respect of a period while the person 
was in Ottawa as the agent-general of the province, 


(v) reasonable allowances for travel expenses re- 
ceived by an employee from the employee’s em- 
ployer in respect of a period when the employee 
was employed in connection with the selling of 
property or negotiating of contracts for the em- 
ployee’s employer, 


(vi) reasonable allowances received by a minister 
or clergyman in charge of or ministering to a dio- 
cese, parish or congregation for expenses for. trans- 
portation incident to the discharge of the duties of 
that office or employment, 


(vii) reasonable allowances for travel expenses 
(other than allowances for the use of a motor vehi- 
cle) received by an employee (other than an em- 
ployee employed in connection with the selling of 
property or the negotiating of contracts for the em- 
ployer) from the employer for travelling away from 


(A) the municipality where the employer’s es- 
tablishment at which the employee ordinarily 
worked or to which the employee ordinarily re- 
ported was located, and 


(B) the metropolitan area, if there is one, where 
that establishment was located, 


in the performance of the duties of the employee’s 
office or employment, 


(vii.1) reasonable allowances for the use of a motor 
vehicle received by an employee (other than an 
employee employed in connection with the selling 
of property or the negotiating of contracts for the 
employer) from the employer for travelling in the 
performance of the duties of the office or 
employment, 


(vill) [Repealed] 


(ix) allowances (not in excess of reasonable 
amounts) received by an employee from the em- 
ployee’s employer in respect of any child of the 
employee living away from the employee’s domes- 
tic establishment in the place where the employee 
is required by reason of the employee’s employ- 
ment to live and in full-time attendance at a school 
in which the language primarily used for instruc- 
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tion is the official language of Canada primarily 
used by the employee if 


(A) a school suitable for that child primarily us- 
ing that language of instruction is not available 
in the place where the employee is so required 
to live, and 


(B) the school the child attends primarily uses 
that language for instruction and is not farther 
from that place than the community nearest to 
that place in which there is such a school hav- 
ing suitable boarding facilities; 


and, for the purposes of subparagraphs (v), (vi) and 
(vii.1), an allowance received in a taxation year by a 
taxpayer for the use of a motor vehicle in connection 
with or in the course of the taxpayer’s office or em- 
ployment shall be deemed not to be a reasonable 
allowance 


(x) where the measurement of the use of the vehi- 
cle for the purpose of the allowance is not based 
solely on the number of kilometres for which the 
vehicle is used in connection with or in the course 
of the office or employment, or 


(xi) where the taxpayer both receives an allowance 
in respect of that use and is reimbursed in whole or 
in part for expenses in respect of that use (except 
where the reimbursement is in respect of supple- 
mentary business insurance or toll or ferry charges 
and the amount of the allowance was determined 
without reference to those reimbursed expenses); 


Related Provisions: 6(6) — Employment at special work site or remote 
location; 6(16) — Disability-related employment benefits; 8(1) — Deduc- 
tions allowed; 8(1)(c)—Clergyman’s residence; 8(1)(f) — Salesman’s 
expenses; 8(1)(g) — Transport employee’s expenses; 8(1)(h), (h.1) — 
Travelling expenses; 8(11) — GST rebate deemed not a reimbursement; 
18(1)(r) — Limitation on employer deductibility — automobile expenses; 
81(3.1) —No tax on allowance or reimbursement for part-time em- 
ployee’s travel expenses; 81(4) — Exemption for payment to volunteer 
firefighter or emergency worker; 153(1)(a) — Withholding of tax by 
employer. 


History: Subpara. 6(1)(b)(viii) repealed by 1999, c. 22, subsec. 2(1), ap- 
plicable to 1998 et seq. The subpara. formerly read: 


(viil) such part of the total of allowances received by a person who 
is a volunteer fireman from a government, municipality or other 
public authority for expenses incurred by the person in respect of, in 
the course of, or by virtue of the discharge of the person’s duties as 
a volunteer fireman, as does not exceed $500, or 


Subpara. 6(1)(b)(xi) substituted by 1994, c. 21, subsec. 2(2), applicable to 
1993 et seq. That subpara. formerly read: 


(xi) where the taxpayer both receives an allowance in respect of that 
use and is reimbursed in whole or in part for expenses in respect of 
that use (except where the reimbursement is in respect of supple- 
mentary business insurance or parking, toll or ferry charges and the 
amount of the allowance is determined without reference to those 
reimbursed expenses); 


That portion of subpara. 6(1)(b)(vii) preceding cl. (A), and subpara. 
(vil.1), amended by 1994, c. 7, Sch. If (1991, c. 49), subsecs. 3(2), (3), to 
substitute, in each, “reasonable allowances” for “allowances (not in excess 
of reasonable amounts)”, and “the negotiating” for “negotiating”, applica- 
ble to 1990 et seq. 


That portion of para. 6(1)(b) following cl. (ix)(B) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 3(4), that portion between cl. (ix)(B) and 
subpara. (x) applicable to 1990 et seg., and subparas. (x) and (xi) applica- 
ble to 1988 et seg., except that those subparas. are not applicable to the 
1988 and 1989 taxation years of an individual who so elects by notifying 
the Minister of National Revenue in writing. That portion formerly read: 


and, for the purposes of subparagraphs (v), (vi) and (vii.1), an al- 
lowance received in the year by the taxpayer for use of a motor 
vehicle in connection with or in the course of the taxpayer’s office 
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or employment shall be deemed to be in excess of a reasonable 
amount 


(x) where the measurement of the use of the vehicle for the pur- 
pose of the allowance is not based solely on the number of 
kilometres for which the vehicle is used in connection with or 
in the course of the office or employment, or 


(xi) where the taxpayer both receives an allowance in respect of 
the use of the vehicle in connection with or in the course of the 
office or employment and is reimbursed in whole or in part for 
expenses in respect of the same use; 


Selected Cases [para. 6(1)(b)]: MacDonald vy. Canada, [1994] 2 
C.T.C. 48 (FCA) (Monthly housing subsidy for RCMP officer was taxable 
allowance); R. v. Eggert, [1985] 2 C.T.C. 343 (FCTD) (Fixed monthly 
allowance for expenses, not determined according to time spent travelling, 
nor in connection with selling or negotiating, was taxable benefit); R. v. 
Paradis, {1985] 2 C.T.C. 3 (FCTD) (Lump sum for meals, not determined 
according to time spent travelling, was taxable); R. v. Demers, [1981] 
C.T.C. 282 (FCTD) (Allowance intended to compensate employee for 
working in another country was taxable benefit); R. v. Lavers, [1978] 
C.T.C. 341 (FCTD) (Fixed mileage allowance for use of own car, not de- 
termined directly according to time spent travelling, was taxable benefit). 


Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 
1998-2047. 


Interpretation Bulletins: IT-168R3: Athletes and players employed by 
football, hockey and similar clubs; IT-470R: Employees’ fringe benefits; 
IT-516R2: Tuition tax credit; IT-518R: Food, beverages and entertainment 
expenses; [T-522R: Vehicle, travel and sales expenses of employees. 


Forms: 14130: Employer’s guide to payroll deductions — taxable 
benefits. 
(c) director’s or other fees — director’s or other 
fees received by the taxpayer in the year in respect of, 
in the course of, or by virtue of an office or 
employment; 
Related Provisions: 153(1)(a) — Withholding of tax by employer. 
Interpretation Bulletins: IT-168R3: Athletes and players employed by 
football, hockey and similar clubs; IT-377R: Director’s, executor’s or ju- 
ror’s fees (archived); IT-468R: Management or administration fees paid to 


non-residents; IT-470R: Employees’ fringe benefits; IT-518R: Food, bev- 

erages and entertainment expenses. 

Forms: T4001: Employers’ guide — payroll deductions — basic infor- 

mation; T4061: Non-resident withholding tax guide. 
(d) allocations, etc., under [employees] profit 
sharing plan — amounts allocated to the taxpayer in 
the year by a trustee under an employees profit sharing 
plan as provided by section 144 except subsection 
144(4), and amounts required by subsection 144(7) to 
be included in computing the taxpayer’s income for 
the year; 

Related Provisions: 8(1)(0.1)— Deduction for forfeited amounts; 

12(1)(n) —Income _ inclusion— amount received from EPSP; 

128.1(10)“excluded right or interest’(a)(v) — No deemed disposition of 


rights on emigration; 144(9)— Deductions for forfeited amounts; 
153(1)(a) — Withholding of tax at source. 


Interpretation Bulletins: [T-379R: Employees profit sharing plans — 
allocations to beneficiaries. 
(e) standby charge for automobile — where the 
taxpayer’s employer or a person related to the em- 
ployer made an automobile available to the taxpayer, 
or to a person related to the taxpayer, in the year, the 
amount, if any, by which 


(i) an amount that is a reasonable standby charge 
for the automobile for the total number of days in 
the year during which it was made so available 


exceeds 


(ii) the total of all amounts, each of which is an 
amount (other than an expense related to the opera- 
tion of the automobile) paid in the year to the em- 
ployer or the person related to the employer by the 
taxpayer or the person related to the taxpayer for 
the use of the automobile; 
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Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from 
general inclusion of benefits; 6(1)(e.1) — 7% added to benefit before 1996 
to reflect GST; 6(1)(k), (1) — Operating expense benefit; 6(2) — Calcula- 
tion of reasonable standby charge; 6(2.1) — Reduced standby charge for 
automobile salesman; 6(7) — Cost of automobile includes GST effective 
1996; 8(1)(f)(viil) — Salesman’s expenses; 12(1)(y) — Partnerships — 
auto provided to partner or employee of partner; 15(5) — Automobile 
benefit to shareholder; 153(1)(a) — Withholding of tax by employer. 


Selected Cases [para. 6(1)(e)]: Bouchard v. R., [1983] C.T.C. 173 
(FCTD) (Rolls Royce used by president of company was benefit to extent 
of personal use); R. v. Harman, [1980] C.T.C. 83 (FCA) (Automobile for 
business and personai use was benefit from employment to extent of per- 
sonal use; no standby charge). 


Regulations: 200(2)(g), 200(3) (information returns). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-168R3: Athletes and players employed by 
football, hockey and similar clubs. 


1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(e.1) [Repealed] 


History: Para. 6(1)(e.1) repealed by 1997, c. 10, subsec. 267(1), applica- 
ble to 1996 et seq. Para. (e.1) formerly read: 


(e.1) goods and services tax — the total of all amounts each of 
which is 7% of the amount, if any, by which 


(i) an amount (in this paragraph referred to as the “benefit 
amount”) that would be required under paragraph (a) or (e) to 
be included in computing the taxpayer’s income for the year in 
respect of a supply, other than a zero-rated supply or an exempt 
supply, (within the meanings assigned by Part IX of the Excise 
Tax Act) of property or a service if no amount were paid to the 
employer or to a person related to the employer in respect of the 
amount that would be so required to be included 


exceeds 


(11) the amount, if any, included in the benefit amount that can 
reasonably be attributed to tax imposed under an Act of the leg- 
islature of a province that is a prescribed tax for the purposes of 
section 154 of the Excise Tax Act; 


Para. 6(1)(e.1) substituted by 1994, c. 7, Sch. VII (1993, c. 24), s. 1, ap- 
plicable to 1991 et seg., except that in its application to the 1991 taxation 
year the para. shall be read as follows: 


(e.1) the total of all amounts each of which is 7% of the amount, if 
any, by which 


(1) an amount required under paragraph (a) or (e) to be included 
in computing the income of the taxpayer for the year in respect 
of a supply, other than a zero-rated supply or an exempt supply, 
(within the meanings assigned by Part IX of the Excise Tax Act) 
of property or a service 


exceeds 


(ii) the amount, if any, included in the amount that is required 
to be so included under paragraph (a) or (e), as the case may be, 
that can reasonably be attributed to tax imposed under an Act of 
the legislature of a province that is a prescribed tax for the pur- 
poses of section 154 of the Excise Tax Act; 


Para. 6(1)(e.1) formerly read: 


(e.1) goods and services tax — the total of all amounts, each of 
which is 7% of the amount, if any, by which 


(1) an amount required under paragraph (a) or (e) to be included 
in computing the income of the taxpayer for the year in respect 
of a supply, other than a zero-rated supply or an exempt supply 
(within the meanings assigned by Part IX of the Excise Tax 
Act), of property or a service in respect of which section 173 of 
that Act applies 


exceeds 


(11) the amount, if any, included in the amount that is required 
to be so included under paragraph (a) or (e), as the case may be, 
that may reasonably be attributed to tax imposed under an Act 
of the legislature of a province that is a prescribed tax for the 
purposes of section 154 of the Excise Tax Act; 
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Selected Cases [para. 6(1)(e.1)]: Hewitt v. Canada, [1996] 1 C.T.C. 
2675 (TCC) (Automobile without insurance and registration not “availa- 
ble” to employee). 


(f) [private] employment insurance [plan] be- 
nefits — the total of all amounts received by the tax- 
payer in the year that were payable to the taxpayer on 
a periodic basis in respect of the loss of all or any part 
of the taxpayer’s income from an office or employ- 
ment, pursuant to 


(i) a sickness or accident insurance plan, 
(ii) a disability insurance plan, or 
(iii) an income maintenance insurance plan 


to or under which the taxpayer’s employer has made a 
contribution, not exceeding the amount, if any, by 
which 


(iv) the total of all such amounts received by the 
taxpayer pursuant to the plan before the end of the 
year and 


(A) where there was a preceding taxation year 
ending after 1971 in which any such amount 
was, by virtue of this paragraph, included in 
computing the taxpayer’s income, after the last 
such year, and 


(B) in any other case, after 1971, 
exceeds 


(v) the total of the contributions made by the tax- 
payer under the plan before the end of the year and 


(A) where there was a preceding taxation year 
described in clause (iv)(A), after the last such 
year, and 


(B) in any other case, after 1967; 


Related Provisions: 6(18)— No taxable benefit on top-up disability 
payments where insurer insolvent; 8(1)(b) — Deduction for legal expenses 
to obtain benefits; 8(1)(n.1)(@ii) — Deduction for certain amounts reim- 
bursed to employer; 56(1)(a)(Giv) — Income inclusion for benefit under 
Employment Insurance Act; 110.2(1)“qualifying amount” — Retroactive 
spreading of lump-sum payment over prior years; 139.1(13) — Effect of 
demutualization of insurance corporation on group insurance policy; 
153(1)(a) — Withholding of tax at source. 


Selected Cases [para. 6(1)(f)]: Tsiaprailis v. R., [2003] 3 C.T.C. 171 
(FCA); reversed in part [2002] 1 C.T.C. 2858 (TCC) (Underlying policy 
governed, rather than settlement document); Farrow vy. R., [2002] 1 C.T.C. 
2153 (TCC) (Nature of plan could not be retroactively changed to make 
receipts non-taxable); Siftar v. R., [2002] 1 C.T.C. 2071 (TCC) (Damages 
were non-taxable general damages, not paid pursuant to contract of 
insurance); Fry v. R., [2001] 4 C.T.C. 2388 (TCC) (Para. 6(1)(a) not appli- 
cable if disability benefits escape taxation under para. 6(1)(f)); Leonard vy. 
Canada, [1996] 3 C.T.C. 265 (FCTD) (Sickness benefits obtained under 
plan paid by employer; no “trust” arrangement); Dagenais vy. Canada, 
[1995] 2 C.T.C. 100 (FCTD) (Accepting lower wages as part of labour 
negatiations not equivalent to taxpayers’ paying premium on wage loss 
protection plan. Receipts taxable). 


Regulations: 200(2)(f) (information return). 
1.T. Application Rules: 19 (where plan established before June 19, 
1971). 


Interpretation Bulletins: IT-54: Wage loss replacement plans 
(archived); IT-85R2: Health and welfare trusts for employees; IT-99RS: 
Legal and accounting fees; IT-428: Wage loss replacement plans; IT-529: 
Flexible employee benefit programs. 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust 
fund. 
I.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles); No. 25 (health and welfare trusts). 
Forms: T4E: Statement of employment insurance benefits; T4130: Em- 
ployer’s guide to payroll deductions — taxable benefits. 
(g) employee benefit plan benefits — the total of 
all amounts each of which is an amount received by 
the taxpayer in the year out of or under an employee 
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benefit plan or from the disposition of any interest in 
any such plan, other than the portion thereof that is 


(i) a death benefit or an amount that would, but for 
the deduction provided in the definition of that 
term in subsection 248(1), be a death benefit, 


(ii) a return of amounts contributed to the plan by 
the taxpayer or a deceased employee of whom the 
taxpayer is an heir or legal representative, or 


(iii) a superannuation or pension benefit attributa- 
ble to services rendered by a person in a period 
throughout which the person was not resident in 
Canada; 
Related Provisions: 6(10) — Contributions; 6(14) — Salary deferral 
arrangement — part of benefit plan; 12(1)(n) — Employees profit sharing 
plan; 12(1)(n.1) — Employee benefit plan; 18(1)(0) — Employee benefit 
plan contributions; 32.1 — Employee benefit plan deductions; 56(1)(a) — 
Benefits — pension and employee; 104(13)(b) — Trusts — income paya- 
ble to beneficiary; 107.1 — Distribution by employee benefit plan; 
128.1(10)“excluded right or interest’’(a)(vi), (b) — No deemed disposition 
of rights on emigration; 153(1)(a)—— Withholding of tax by employer; 
212(17) — No non-resident withholding tax. 
Selected Cases [para. 6(1)(g)]: Canada v. Chrysler Canada Ltd. (No. 
3), [1992] 2 C.T.C. 95 (FCTD) (Employee stock ownership plan was 
“stock option” under s. 7, not “employee benefit plan”); Canada v. 
Chrysler Canada Ltd., [1991] 2 C.T.C. 156 (FCTD); additional reasons at 
[1992] 1 C.T.C. 61, (subd nom. Canada v. Chrysler Canada Ltd. (No. 2)) 
(FCTD) (Employee stock ownership plan both agreement to issue shares 
to employees (taxable pursuant to s. 7) and employee benefit plan (taxable 
pursuant to para. 6(1)(g))). 
Interpretation Bulletins: IT-499R: Superannuation or pension benefits; 
IT-502: Employee benefit plans and employee trusts; IT-529: Flexible em- 
ployee benefit programs. 
1.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan). 
Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of 
company shares; ATR-39: Self-funded leave of absence. 


(h) employee trust — amounts allocated to the tax- 

payer for the year by a trustee under an employee 

trust; 
Related Provisions: 12(1)(n)—-Employees profit sharing _ plan; 
12(1)(n.1) — Employee benefit plan; 32.1 — Employee benefit plan de- 
ductions; 107.1 Distribution by employee trust; 128.1(10)“excluded 
right or interest’’(e)(1) — No deemed disposition of rights on emigration; 
153(1)(a) — Withholding of tax by employer; 212(17) — No non-resident 
withholding tax. 


Regulations: 200(2)(g) (information return). 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 

ployee trusts; IT-529; Flexible employee benefit programs. 
(i) salary deferral arrangement payments — the 
amount, if any, by which the total of all amounts re- 
ceived by any person as benefits (other than amounts 
received by or from a trust governed by a salary defer- 
ral arrangement) in the year out of or under a salary 
deferral arrangement in respect of the taxpayer ex- 
ceeds the amount, if any, by which 


(1) the total of all deferred amounts under the ar- 
rangement that were included under paragraph (a) 
as benefits in computing the taxpayer’s income for 
preceding taxation years 


exceeds 
(ii) the total of 
(A) all deferred amounts received by any per- 
son in preceding taxation years out of or under 
the arrangement, and 
(B) all deferred amounts under the arrangement 
that were deducted under paragraph 8(1)(o0) in 


computing the taxpayer’s income for the year or 
preceding taxation years; 


Subdivision a — Office or Employment 


Related Provisions: 6(11)— Salary deferral arrangement; 20(1)(00), 
(pp) — SDA — deductions; 56(1)(w) — Benefits from SDA; 
128.1(10)“excluded right or interest’(a)(vii), (b) — No deemed disposi- 
tion of rights on emigration; 153(1)(a) — Withholding of tax by employer. 


Interpretation Bulletins: IT-529: Flexible employee benefit programs. 


(j) reimbursements and awards — amounts re- 
ceived by the taxpayer in the year as an award or reim- 
bursement in respect of an amount that would, if the 
taxpayer were entitled to no reimbursements or 
awards, be deductible under subsection 8(1) in com- 
puting the income of the taxpayer, except to the extent 
that the amounts so received 


(i) are otherwise included in computing the income 
of the taxpayer for the year, or 


(ii) are taken into account in computing the amount 
that is claimed under subsection 8(1) by the tax- 
payer for the year or a preceding taxation year; 


Related Provisions: 153(1)(a) — Withholding of tax by employer. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


_ (k) automobile operating expense benefit — 
where 


(1) an amount is determined under subparagraph 
(e)(i) in respect of an automobile in computing the 
taxpayer's income for the year, 


(ii) amounts related to the operation (otherwise 
than in connection with or in the course of the tax- 
payer’s office or employment) of the automobile 
for the period or periods in the year during which 
the automobile was made available to the taxpayer 
or a person related to the taxpayer are paid or paya- 
ble by the taxpayer’s employer or a person related 
to the taxpayer’s employer (each of whom is in this 
paragraph referred to as the “payor’), and 


(111) the total of the amounts so paid or payable is 
not paid in the year or within 45 days after the end 
of the year to the payor by the taxpayer or by the 
person related to the taxpayer, 


the amount in respect of the operation of the automo- 
bile determined by the formula 


A-B 

where 

A is 
(iv) where the automobile is used primarily in 
the performance of the duties of the taxpayer’s 
office or employment during the period or peri- 
ods referred to in subparagraph (11) and the tax- 
payer notifies the employer in writing before 
the end of the year of the taxpayer’s intention to 
have this subparagraph apply, '/ of the amount 
determined under subparagraph (e)(i) in respect 
of the automobile in computing the taxpayer’s 
income for the year, and 


(v) in any other case, the amount equal to the 
product obtained when the amount prescribed 
for the year is multiplied by the total number of 
kilometres that the automobile is driven (other- 
wise than in connection with or in the course of 
the taxpayer’s office or employment) during the 
period or periods referred to in subparagraph 
(ii), and 


Bis the total of all amounts in respect of the opera- 
tion of the automobile in the year paid in the year 
or within 45 days after the end of the year to the 
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payor by the taxpayer or by the person related to 

the taxpayer; and 
Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from 
general inclusion of benefits; 6(1.1) — Parking is not an operating cost; 
6(2.2) — Optional calculation of operating benefits; 12(1)(y) — Automo- 
bile benefit to partner or employee of partner; 15(5) — Automobile bene- 
fit to shareholder; 153(1)(a) — Withholding of tax by employer; 257 — 
Formula cannot calculate to less than zero. 


History: Para. 6(1)(k) added by 1994, c. 21, subsec. 2(3), applicable to 
1993 et seq. 


Regulations: 7305.1 (amount prescribed for 6(1)(k)(v)). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12: (1998 deduction limits and benefit rates for 
automobiles). 


(1) idem — the value of a benefit in respect of the op- 
eration of an automobile (other than a benefit to which 
paragraph (k) applies or would apply but for subpara- 
graph (k)(iii)) received or enjoyed by the taxpayer in 
the year in respect of, in the course of or because of, 
the taxpayer’s office or employment. 
Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from 
general inclusion of benefits; 15(5) — Automobile benefit to shareholder; 
153(1)(a) — Withholding of tax by employer. 
History: Para. 6(1)(1) added by 1994, c. 21, subsec. 2(3), applicable to 
1993 et seq. 
Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 
1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 
Selected Cases [subsec. 6(1)]: Buccini v. R., [2001] 1 C.T.C, 103 
(FCA) (Payment was for fundamental breach of contract by employer and 
was not employment income); R. v. Lao, [1993] 2 C.T.C. 25 (FCTD) (Re- 
location payment in respect of higher housing costs not employment 
income); Blanchard v. Canada, [1992] 2 C.T.C. 403 (FCTD); appealed to 
FCA (Nov. 20, 1992), File A-1532-92 (Amount paid to employee on ter- 
mination of participation in housing program representing possible real- 
tor’s fees on future sale not taxable as employee benefit); Thompson vy. 
MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for office in home owned 
by taxpayer disallowed except for portion of utilities); Cooper v. MNR, 
[1989] 1 C.T.C. 66 (FCTD) (Interest-free loan by estate to executor was 
not taxable benefit). 


(1.1) Parking cost — For the purposes of this section, 
an amount or a benefit in respect of the use of a motor 
vehicle by a taxpayer does not include any amount or 
benefit related to the parking of the vehicle. 

Related Provisions: 6(1)(a)(iii), 6(1)(e), (k) — Benefit in respect of the 


use of an automobile; 6(16)(a) — Parking costs are non-taxable benefit for 
disabled employee; 15(5) — Automobile benefit to shareholder. 


History: Subsec. 6(1.1) added by 1994, c. 21, subsec. 2(4), applicable to 
NOOSteraseg. 


Interpretation Bulletins: IT-63RS: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 


1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(2) Reasonable standby charge — For the purposes 
of paragraph (1)(e), a reasonable standby charge for an 
automobile for the total number of days (in this subsec- 
tion referred to as the “total available days”) in a taxation 
year during which the automobile is made available to a 
taxpayer or to a person related to the taxpayer by the em- 
ployer of the taxpayer or by a person related to the em- 
ployer (both of whom are in this subsection referred to as 
the “employer’’) shall be deemed to be the amount deter- 
mined by the formula 
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A 2 
Be ee 


where 

A is 
(a) the lesser of the total kilometres that the auto- 
mobile is driven (otherwise than in connection with 
or in the course of the taxpayer’s office or employ- 
ment) during the total available days and the value 
determined for the description of B for the year in 
respect of the standby charge for the automobile 
during the total available days, if 


(i) the taxpayer is required by the employer to 
use the automobile in connection with or in the 
course of the office or employment, and 


(11) the distance travelled by the automobile in 
the total available days is primarily in connec- 
tion with or in the course of the office or em- 
ployment, and 


(b) the value determined for the description of B 
for the year in respect of the standby charge for the 
automobile during the total available days, in any 
other case; 


B is the product obtained when 1,667 is multiplied by 
the quotient obtained by dividing the total available 
days by 30 and, if the quotient so obtained is not a 
whole number and exceeds one, by rounding it to the 
nearest whole number or, where that quotient is equi- 
distant from two consecutive whole numbers, by 
rounding it to the lower of those two numbers; 


C is the cost of the automobile to the employer where the 
employer owns the vehicle at any time in the year; 


D is the number obtained by dividing such of the total 
available days as are days when the employer owns 
the automobile by 30 and, if the quotient so obtained 
is not a whole number and exceeds one, by rounding it 
to the nearest whole number or, where that quotient is 
equidistant from two consecutive whole numbers, by 
rounding it to the lower of those two numbers; 


E is the total of all amounts that may reasonably be re- 
garded as having been payable by the employer to a 
lessor for the purpose of leasing the automobile during 
such of the total available days as are days when the 
automobile is leased to the employer; and 


F is the part of the amount determined for E that may 
reasonably be regarded as having been payable to the 
lessor in respect of all or part of the cost to the lessor 
of insuring against 


(a) loss of, or damage to, the automobile, or 


(b) liability resulting from the use or operation of 
the automobile. 


Related Provisions: 6(2.1) — Reduced benefit for automobile salesper- 
son; 12(1)(y) — Automobile benefit to partner or employee of partner; 
15(5) — Rule applies to calculate automobile benefit to shareholder; 
85(1)(e.4) — Transfer of passenger vehicle to corporation by shareholder. 


History: The descriptions of A and B in subsec. 6(2) amended by 2003, c. 
15, s. 69, applicable to 2003 et seg. They formerly read: 


A sis the lesser of 


(a) the total number of kilometres that the automobile is 
driven (otherwise than in connection with or in the course 
of the taxpayer’s office or employment) during the total 
available days, and 


(b) the value determined for B for the year under this sub- 
section in respect of the standby charge for the automobile 
during the total available days, 
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except that the amount determined under paragraph (a) shall be 
deemed to be equal to the amount determined under paragraph 
(b) unless 


(c) the taxpayer is required by the employer to use the auto- 
mobile in connection with or in the course of the office or 
employment, and 


(d) all or substantially all of the distance travelled by the 
automobile in the total available days is in connection with 
or in the course of the office or employment; 


B._is the product obtained when 1,000 is multiplied by the quotient 
obtained by dividing the total available days by 30 and, if the 
quotient so obtained is not a whole number and exceeds one, by 
rounding it to the nearest whole number or, where that quotient 
is equidistant from two consecutive whole numbers, by round- 
ing it to the lower of those two numbers; 


Selected Cases [Subsec. 6(2)]: Keefe v. R., [2004] 1 C.T.C. 3028 
(TCC) (“All or substantially all” did not necessarily mean 90% and court 
accepted 81%); McDonald v. R., [1998] 4 C.T.C. 2569 (TCC) (85 per cent 
of distance was “substantially all”); Adams (R.O.) v. R., [1998] 2 C.T.C. 
353 (FCA) (Fair market rental charge does not necessarily replace standby 
charge); Meeuse v. Canada, [1995] 1 C.T.C. 21 (FCTD) (Full standby 
charge to be included in income unless presumption rebutted in prescribed 
form). 

Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-291R3: Transfer of property to a corporation 
under subsection 85(1). 

|.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 

Forms: 14130: Employer’s guide to payroll deductions — taxable 
benefits. 


(2.1) Automobile salesman — Where in a taxation 
year 


(a) a taxpayer was employed principally in selling or 
leasing automobiles, 


(b) an automobile owned by the taxpayer’s employer 
was made available by the employer to the taxpayer or 
to a person related to the taxpayer, and 


(c) the employer has more 


automobiles, 


acquired one or 


the amount that would otherwise be determined under 
subsection (2) as a reasonable standby charge shall, at the 
option of the employer, be computed as if 


(d) the reference in the formula in subsection (2) to 
“2%” were read as a reference to “1'2%”, and 


(e) the cost to the employer of the automobile were the 
greater of 


(i) the quotient obtained by dividing 


(A) the cost to the employer of all new automo- 
biles acquired by the employer in the year for 
sale or lease in the course of the employer’s 
business 


by 
(B) the number of automobiles described in 
clause (A), and 

(i1) the quotient obtained by dividing 


(A) the cost to the employer of all automobiles 
acquired by the employer in the year for sale or 
lease in the course of the employer’s business 


by 
(B) the number of automobiles described in 
clause (A). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 


Subdivision a — Office or Employment 


1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(2.2) [Repealed] 


History: Subsec. 6(2.2) repealed by 1994, c. 21, subsec. 2(5), applicable 
to 1993 et seg. That subsec. formerly read: 


(2.2) Benefit re auto operation — Where 


(a) an amount is determined under subparagraph (1)(e)(i) for an 
automobile in computing the income of a taxpayer for a taxa- 
tion year, 

(b) the automobile is used primarily in the performance of the 
duties of the taxpayer’s office or employment, and 

(c) the taxpayer notifies the taxpayer’s employer in writing 
before the end of the year that the amount of the benefit relating 
to the operation of the automobile for the period in the year 
during which it was made available is to be determined under 
this subsection, 


the amount of the benefit relating to the operation of the automobile 
shall, for the purposes of paragraph (1)(a), be deemed to be the 
amount, if any, by which 


(d) one-half of the amount determined for the automobile under 
subparagraph (1)(e)(i) in respect of the taxpayer for the year 
exceeds 


(e) the total of all amounts related to the operation of the auto- 
mobile paid in the year, by the taxpayer or by a person related 
to the taxpayer, to the employer or to the person who made the 
automobile available. 


(3) Payments by employer to employee — An 
amount received by one person from another 


(a) during a period while the payee was an officer of, 
or in the employment of, the payer, or 


(b) on account, in lieu of payment or in satisfaction of 
an obligation arising out of an agreement made by the 
payer with the payee immediately prior to, during or 
immediately after a period that the payee was an of- 
ficer of, or in the employment of, the payer, 


shall be deemed, for the purposes of section 5, to be re- 
muneration for the payee’s services rendered as an officer 
or during the period of employment, unless it is estab- 
lished that, irrespective of when the agreement, if any, 
under which the amount was received was made or the 
form or legal effect thereof, it cannot reasonably be re- 
garded as having been received 


(c) as consideration or partial consideration for ac- 
cepting the office or entering into the contract of 
employment, 


(d) as remuneration or partial remuneration for ser- 
vices as an officer or under the contract of employ- 
ment, or 


(e) in consideration or partial consideration for a cove- 
nant with reference to what the officer or employee is, 
or is not, to do before or after the termination of the 
employment. 


Related Provisions: 6(3.1) — Timing of income inclusion from non- 
compete agreement; 56.4(4)(a)-— Amount paid by purchaser for non- 
compete agreement deemed to be wages paid to employee; 87(2)(k) — 
Amalgamation — Amount received by employee from new corporation; 
153(1)(a) — Withholding of tax by employer. 


Selected Cases [subsec. 6(3)]: Ward vy. R., [1998] 4 C.T.C. 2129 
(TCC) (Taxpayer failed to establish employment relationship to enable ac- 
cess to stock option rules); Blanchard y. Canada, [1995] 2 C.T.C. 262 
(FCA) (Source of payment of benefit not relevant so long as there is con- 
nection with employment); McNeill v. R., [1986] 2 C.T.C. 352 (FCTD) 
(Without evidence of uncompensated losses suffered, “social disruption 
allowance” for relocation was benefit from employment); Greiner v. R., 
[1984] C.T.C. 92 (FCA) (Payment by new employer (after acquisition of 
former company) to compensate employee for termination of employment 
contract was income, not capital for surrender of rights under a contract); 
Girouard y. R., [1980] C.T.C. 284 (FCA) (Liquidated damages for wrong- 
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ful dismissal pursuant to contract were not taxable); MNR v. Beaupré Es- 
tate, [1973] C.T.C. 316 (FCTD) (Fixed salary and other benefits under 
consulting. contract entered in consideration for sale of shares to major 
shareholder were part of price, not taxable benefits). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-168R3: Athletes and 
players employed by football, hockey and similar clubs; IT-196R2: Pay- 
ments by employer to employee; [T-247: Employer’s contributions to pen- 
sioners’ premiums under provincial medical and hospital services plans 
(archived); IT-334R2: Miscellaneous receipts; IT-337R4: Retiring’ al- 
lowances; IT-365R2: Damages, settlements and similar receipts; IT-470R: 
Employees’ fringe benefits; IT-515R2: Education tax credit; IT-529: Flex- 
ible ated site benefit programs. 


_ Proposed Addition — 6(3.1) 


GG. 1) Amount receivable for covenant — If an 
amount (other than an amount to which paragraph (1)(a) 
applies because of subsection (11)) is receivable at the 
end of a taxation year by a taxpayer in respect of a cove- 
nant, agreed to by the taxpayer more than 36 months 
before the end of that taxation year, with reference to 
what the taxpayer is, or is not, to do, and the amount 
would be included in the taxpayer's income for the year 
under this subdivision if it were received by the tax- 
payer in the year, the amount 


(a) is deemed to be received by the taxpayer at the 
end of the taxation year for services rendered as an 
officer or during the period of employment; and 
(b) is deemed not to be received at any other time. 
Application: The February 27, 2004 draft legislation, subsec. 2(1), will 


add subsec. 6(3.1), applicable to amounts receivable in respect of a cov- 
enant agreed to after October 7, 2003. 


Technical Notes: New subsection 6(3.1) provides that an 
employee is — if certain circumstances exist — required to in- 
clude in the employee’s income from employment for a taxa- 
tion year an amount that is receivable at the end of a taxation 
year in respect of a covenant as to what the employee is, or is 
not, to do. Subsection 6(3.1) is added consequential to new sec- 
tion 56.4 of the Act which concerns the tax treatment of 
amounts received or receivable in respect of a restrictive cove- 
nant (additional commentary is provided in the explanatory 
notes accompanying new section 56.4)). In contrast, amounts 
related to covenants made in the context of an office or em- 
ployment are anol included in income on a “received” 
basis. 


New subsection 6(3.1) spolies to a receivable of an employee 
in respect of a covenant if 


* the amount is not receivable under a salary deferral ar- 
-Tangement to which paragraph 6(1)(a) applies because of 
subsection 6(11) (in such cases, the amount is currently tax- 
able as employment income even though it is receivable), 


«the employee agreed to the covenant more than 36 months 
before the end of the taxation year, and 


¢ the amount would be included in the taxpayer’s income, as 
income from an office or employment, if it were received 
by the taxpayer in the year. 


If applicable, subsection 6(3.1) provides that the amount re- 
ceivable is deemed to be received by the taxpayer at the end of 
the taxation year for services rendered as an officer or during 
the period of employment, and that the amount is deemed not 
to be received at any other time (thereby precluding an inclu- 
sion because of the receipt). 


In cases where subsection 6(3.1) deems an amount that is re- 
ceivable to be received, new paragraph 60(f) provides a deduc- 
tion in a subsequent year if the amount becomes a bad debt. 


Related Provisions: 6(3), 56.4(2)— Income inclusion from non- 
compete agreement; 60(f) — Deduction for bad debt. 


(4) Group term life insurance — Where at any time 
in a taxation year a taxpayer’s life is insured under a 
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group term life insurance policy, there shall be included 
in computing the taxpayer’s income for the year from an 
office or employment the amount, if any, prescribed for 
the year in respect of the insurance. 


Related Provisions: 18(9)(a)(iii), 18(9.01) — Limitation on deduction 
for premiums paid; 139.1(15) — Effect of demutualization of insurance 
corporation; 139.1(16), (17) — Flow-through of demutualization benefits 
by employer to employee; 153(1)(a) — Withholding of tax by employer. 


History: Subsec. 6(4) amended by 1995, c. 3, subsec. 1(2), applicable to 
insurance provided in respect of periods that are after June 1994. For in- 
surance provided in respect of periods that are in 1994 and before July 
1994, subsec. 6(4) should be read as follows: 


(4) Notwithstanding any exception provided for in paragraph (1)(a), 
there shall be included in computing a taxpayer’s income for a taxa- 
tion year as income from an office or employment the premium in 
respect of any period in the year before July 1994 for any excess 
over $25,000 of the amount of life insurance (other than prescribed 
insurance) in effect on the taxpayer’s life during that period under a 
group term life insurance policy under which any life insurance was 
effected on the taxpayer’s life in respect of, in the course of or be- 
cause of, the taxpayer’s office or employment or former office or 
employment, determined as the remainder obtained by 


(a) dividing that proportion of the total premium (other than a 
prescribed premium) payable on account of life insurance under 
the policy in respect of the policy year that ends in the year, 
minus the amount of any dividend or experience rating refund 
payable on account of life insurance under the policy in respect 
of the policy year, that the number of days in that period is of 
the number of days in the policy year, by the mean of the total 
amount of life insurance (other than prescribed insurance) in ef- 
fect under the policy at the beginning of the policy year and the 
total amount of life insurance (other than prescribed insurance) 
so in effect at the end of the policy year, 


(b) multiplying the quotient obtained under paragraph (a) by the 
excess over $25,000 of the amount of life insurance (other than 
prescribed insurance) in effect on the taxpayer’s life. during that 
period under the policy, and 


(c) subtracting from the product obtained under paragraph (b) 
any amount that the taxpayer has reimbursed to the taxpayer’s 
employer, or has paid, in respect of the amount of life insurance 
(other than prescribed insurance) in excess of $25,000 in effect 
on the taxpayer’s life during that period under the policy, 


and in the case of a taxpayer on whose life any life insurance was in 
effect during any period in the year before July 1994 under more 
than one such group insurance policy, 


(d) this subsection shall be read as requiring a separate determi- 
nation of the amount or amounts, if any, to be included in com- 
puting the taxpayer’s income for the year in respect of each par- 
ticular policy, and 


(e) the expression “$25,000” in this subsection shall be read as 
referring, in respect of a particular policy, to that proportion of 
$25,000 that the amount of life insurance (other than prescribed 
insurance) in effect on the taxpayer’s life during that period 
under the policy is of the total amount of life insurance (other 
than prescribed insurance) in effect on the taxpayer’s life during 
that period under all of the policies. 


Subsec. 6(4) formerly read: 


(4) Portion of premium under certain group insurance poli- 
cies — Notwithstanding any exception provided for in paragraph 
(1)(a), there shall be included in computing the income of a tax- 
payer for a taxation year as income from an office or employment 
the premium in respect of any period in the year for any excess over 
$25,000 of the amount of life insurance in effect on the life of the 
taxpayer during that period under a group term life insurance policy 
under which any life insurance was effected on the life of the tax- 
payer in respect of, in the course of, or by virtue of the taxpayer’s 
office or employment or former office or employment, determined 
as the remainder obtained by 


(a) dividing that proportion of the total premium payable on ac- 
count of life insurance under the policy in respect of the policy 
year ending in the year, minus the amount of any dividend or 
experience rating refund payable on account of life insurance 
under the policy in respect of the policy year, that the number 
of days in that period is of the number of days in the policy 
year, by the mean of the total amount of life insurance in effect 
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under the policy at the commencement of the policy year and 
the total amount of life insurance so in effect at the end of the 
policy year, 

(b) multiplying the quotient obtained under paragraph (a) by the 
excess over $25,000 of the amount of life insurance in effect on 
the life of the taxpayer during that period under the policy, and 


(c) subtracting from the product obtained under paragraph (b) 
any amount that the taxpayer has reimbursed to the taxpayer’s 
employer, or has paid, in respect of the portion of the premium 
attributable to the amount of life insurance in excess of $25,000 
in effect on the taxpayer’s life under the policy, 


and in the case of a taxpayer on whose life any life insurance was in 
effect during any period in the year under more than one such group 
insurance policy, 


(d) this subsection shall be read as requiring a separate determi- 
nation of the amount or amounts, if any, to be included in com- 
puting the taxpayer’s income for the year in-respect of each par- 
ticular policy, and 


(e) the expression “$25,000” in this subsection shall be read as 
referring, in respect of a particular policy, to that proportion of 
$25,000 that the amount of life insurance in effect on the life of 
the taxpayer during that period under the policy is of the total 
amount of life insurance in effect on the taxpayer’s life during 
that period under all of the policies. 


Regulations: 2700-2704 (prescribed amount). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for em- 
ployees [out of date re 6(4)]; IT-529: Flexible employee benefit programs. 


1.T. Technical News: No. 25 (health and welfare trusts). 


(5) [Repealed] 


History: Subsec. 6(5) repealed by 1995, c. 3, subsec. 1(3), applicable to 
1995 et seq. Subsec. (5) formerly read: 


(5) Reference to policy year ending in taxation year — A refer- 
ence in subsection (4) to “the policy year’ ending in a taxation year 
shall, where there is no such year ending in the taxation year, be 
construed as a reference to the period commencing on the anniver- 
sary in the immediately preceding taxation year of the date of issue 
of the policy, or where there is no such anniversary, on the date of 
issue of the policy, and ending on the last day in the taxation year 
on which the policy was in effect. 


(6) Employment at special work site or remote lo- 
cation — Notwithstanding subsection (1), in computing 
the income of a taxpayer for a taxation year from an of- 
fice or employment, there shall not be included any 
amount received or enjoyed by the taxpayer in respect of, 
in,the course or by virtue of the office or employment that 
is the value of, or an allowance (not in excess of a reason- 
able amount) in respect of expenses the taxpayer has in- 
curred for, 


(a) the taxpayer’s board and lodging for a period at 


(i) a special work site, being a location at which the 
duties performed by the taxpayer were of a tempo- 
rary nature, if the taxpayer maintained at another 
location a self-contained domestic establishment as 
the taxpayer’s principal place of residence 


(A) that was, throughout the period, available 
for the taxpayer’s occupancy and not rented by 
the taxpayer to any other person, and 


(B) to which, by reason of distance, the tax- 
payer could not reasonably be expected to have 
returned daily from the special work site, or 


(11) a location at which, by virtue of its remoteness 
from any established community, the taxpayer 
could not reasonably be expected to establish and 
maintain a self-contained domestic establishment, 


if the period during which the taxpayer was required 
by the taxpayer’s duties to be away. from the tax- 
payer’s principal place of residence, or to be at the 
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special work site or location, was not less than 36 
hours; or 


(b) transportation between 


(i) the principal place of residence and the special 
work site referred to in subparagraph (a)(i), or 


(ii) the location referred to in subparagraph (a)(ii) 
anda location in Canada ora location in the coun- 
try in which the taxpayer is employed, 


in respect of a period described in paragraph (a) dur- 
ing which the taxpayer received board and lodging, or 
a reasonable allowance in respect of board and lodg- 
ing, from the taxpayer’s employer. 
Related Provisions: 67.1(2)(e.1) — Construction work camp — meals 
fully deductible; 110.7 — Deduction for residents of northern Canada. 
Selected Cases [subsec. 6(6)]: Jaffar v. R., [2002] 1 C.T.C. 2204 
(TCC) (Special work site can be anywhere, including large city, entitling 
taxpayer to board and lodging); Truemner v. Canada, [1989] 1 C.T.C. 356 
(FCTD) (Where no evidence produced to show unavailability of “self con- 


tained domestic establishment” in various locations, no deduction for 
value of board and lodging received). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or 
remote work locations; IT-168R3: Athletes and players employed by foot- 
ball, hockey and similar clubs; IT-254R2; Fishermen — employees and 
seafarers — value of rations and quarters (archived); IT-470R: Employ- 
ees’ fringe, benefits; IT-518R: Food, beverages and entertainment ex- 
penses; IT-522R: Vehicle, travel and sales expenses of employees. 
Forms: TD4: Declaration of exemption — Employment at special work 
site; T4039: Northern residents deductions — places in prescribed zones 
[guide]; T4130: Employer’s guide to payroll deductions — taxable 
benefits. 


(7) Cost of property or service [includes GST, 
etc.] — To the extent that the cost to a person of purchas- 
ing a property or service or an amount payable by a per- 
son for the purpose of leasing property is taken into ac- 
count in determining an amount required under this 
section to be included in computing a taxpayer’s income 
for a taxation year, that cost or amount payable, as the 
case may be, shall include any tax that was payable by the 
person in respect of the property or service or that would 
have been so payable if the person were not exempt from 
the payment of that tax because of the nature of the per- 
son or the use to which the property or service is to be 
put. : 

Related Provisions: 6(1)(e.1) — Benefit of 7% added before 1996 in 
place of including GST. 

History: Subsec. 6(7) amended by 1997, c. 10, subsec. 267(2), applicable 
to 1996 et seq. Subsec. (7) formerly read: 


(7) Goods and services tax — To the extent that an amount re- 
quired to be included in computing the income of a taxpayer for a 
taxation year under paragraph (1)(a) or (e) is determined by refer- 
ence to the cost to a person of any property or service, that cost 
shall, for the purposes of those paragraphs, be determined without 
reference to any goods and services tax payable by that person in 
respect of the property or service. 

Interpretation Bulletins: IT-63R5: Benefits, including standby charge 

for an automobile, from the personal use of a motor vehicle supplied by an 

employer — after 1992. 

1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 

automobiles). 


(8) GST rebates re costs of property or service — 
If 


(a) an amount in respect of an outlay or expense is de- 
ducted under section 8 in computing the income of a 
taxpayer for a taxation year from an office or employ- 
ment, or 


(b) an amount is included in the capital cost to a tax- 
payer of a property described in subparagraph 
8(1)G)Gi) or 8(1)(p)Gi), 
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and a particular amount is paid to the taxpayer in a partic- 
ular taxation year as a rebate under the Excise Tax Act in 
respect of any goods and services tax included in the 
amount of the outlay or expense, or the capital cost of the 
property, as the case may be, the particular amount 


(c) to the extent that it relates to an outlay or expense 
referred to in paragraph (a), shall be included in com- 
puting the taxpayer’s income from an office or em- 
ployment for the particular taxation year, and 


(d) to the extent that it relates to the capital cost of 
property referred to in paragraph (b), is deemed, for 
the purposes of subsection 13(7.1), to have been re- 
ceived by the taxpayer in the particular taxation year 
as assistance from a government for the acquisition of 
the property. 
Related Provisions: 
reimbursement. 


History: Subsec. 6(8) amended by 2002, c. 9, s. 20, applicable to 2002 et 
seq. Subsec. (8) formerly read: 


(8) Idem [GST rebate] — Where 


(a) an amount in respect of an expense is deducted under sec- 
tion 8 in computing the income of a taxpayer for a taxation year 
from an office or employment, or 


8(11) — GST rebate deemed not to be 


(b) an amount is included in the capital cost to a taxpayer of a 
property described in subparagraph 8(1)()(ii). or (p)(i1), 
and a particular amount is paid to the taxpayer in a particular taxa- 
tion year as a rebate under the Excise Tax Act in respect of any 
goods and services tax included in the amount of the expense, or the 
capital cost of the property, as the case may be, the particular 
amount 


(c) to the extent that it relates to an expense referred to in para- 
graph (a), shall be included in computing the taxpayer’s income 
from an office or employment for the particular year, and 


(d) to the extent that it relates to the capital cost of property 
referred to in paragraph (b), shall be deemed, for the purposes 
of subsection 13(7.1), to have been received by the taxpayer in 
the particular year as assistance from a government for the ac- 
quisition of the property. 


(9) Amount in respect of interest on employee 
debt — Where an amount in respect of a loan or debt is 
deemed by subsection 80.4(1) to be a benefit received in a 
taxation year by an individual, the amount of the benefit 
shall be included in computing the income of the indivi- 
dual for the year as income from an office’ or 
employment. 


Related Provisions: 6(23) — Taxable benefit from employer-provided 
housing subsidy; 15(9) — Deemed benefit to shareholder. 


Regulations: 200(2)(g) (information return), 


Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 
1998-2047. 


Interpretation Bulletins: [T-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


1.T. Technical News: No. 6 (payment of mortgage interest subsidy by 
employer). 


(10) Contributions to an employee benefit plan — 
For the purposes of subparagraph (1)(g)(i1), 


(a) an amount included in the income of an individual 
in respect of an employee benefit plan for a taxation 
year preceding the year in which it was paid out of the 
plan shall be deemed to be an amount contributed to 
the plan by the individual; and 


(b) where an amount is received in a taxation year by 
an individual from an employee benefit plan that was 
in a preceding year an employee trust, such portion of 
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the amount so received by the individual as does not 
exceed the amount, if any, by which the lesser of 


(1) the amount, if any, by which 


(A) the total of all amounts allocated to the in- 
dividual or a deceased person of whom the indi- 
vidual is an heir or legal representative by the 
trustee of the plan at a time when it was an em- 
ployee trust 


exceeds 


(B) the total of all amounts previously paid out 
of the plan to or for the benefit of the individual 
or the deceased person at a time when the plan 
was an employee trust, and 


(ii) the portion of the amount, if any, by which the 
cost amount to the plan of its property immediately 
before it ceased to be an employee trust exceeds its 
liabilities at that time that 


(A) the amount determined under subparagraph 
(1) in respect of the individual 


is of 
(B) the total of amounts determined under sub- 
paragraph (i) in respect of all individuals who 


were beneficiaries under the plan immediately 
before it ceased to be an employee trust 


exceeds 


(i1i) the total of all amounts previously received out 
of the plan by the individual or a deceased person 
of whom the individual is an heir or legal represen- 
tative at a time when the plan was an employee 
benefit plan to the extent that the amounts were 
deemed by this paragraph to be a return of amounts 
contributed to the plan 


shall be deemed to be the return of an amount contrib- 
uted to the plan by the individual. 
Interpretation Bulletins: IT-498: The deductibility of interest on 


money borrowed to reloan to employees or shareholders; IT-502: Em- 
ployee benefit plans and employee trusts. 


(11) Salary deferral arrangement — Where at the 
end of a taxation year any person has a right under a sal- 
ary deferral arrangement in respect of a taxpayer to re- 
ceive a deferred amount, an amount equal to the deferred 
amount shall be deemed, for the purposes only of para- 
graph (1)(a), to have been received by the taxpayer as a 
benefit in the year, to the extent that the amount was not 
otherwise included in computing the taxpayer’s income 
for the year or any preceding taxation year. 

Related Provisions: 6(1)(a)(v) — Taxable benefit income inclusion; 
6(1)G) —SDA payment taxed; 6(12)-(14) — SDA — Rules; 8(1)(0) — 
Forfeited amounts; 20(1)(00), (pp) — SDA — deduction to employer; 
56(1)(w) — Benefit from SDA — included in income. 


Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR- 
45: Share appreciation rights plan; ATR-64: Phantom stock award plan. 


(12) Idem — Where at the end of a taxation year any per- 
son has a right under a salary deferral arrangement (other 
than a trust governed by a salary deferral arrangement) in 
respect of a taxpayer to receive a deferred amount, an 
amount equal to any interest or other additional amount 
that accrued to, or for the benefit of, that person to the end 
of the year in respect of the deferred amount shall be 
deemed at the end of the year, for the purposes only of 
subsection (11), to be a deferred amount that the person 
has a right to receive under the arrangement. 


(13) Application — Subsection (11) does not apply in 
respect of a deferred amount under a salary deferral ar- 
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rangement in respect of a taxpayer that was established 
primarily for the benefit of one or more non-resident em- 
ployees in respect of services to be rendered in a country 
other than Canada, to the extent that the deferred amount 


(a) was in respect of services rendered by an employee 
who 


(1) was not resident in Canada at the time the ser- 
vices were rendered, or 


(11) was resident in Canada for a period (in this sub- 
section referred to as an “excluded period’) of not 
more than 36 of the 72 months preceding the time 
the services were rendered and was an employee to 
whom the arrangement applied before the em- 
ployee became resident in Canada; and 


(b) cannot reasonably be regarded as being in respect 
of services rendered or to be rendered during a period 
(other than an excluded period) when the employee 
was resident in Canada. 


Related Provisions: 18(1)(0.1)— Salary deferral arrangement — no 
deduction of outlays for non-residents. 


(14) Part of plan or arrangement — Where deferred 
amounts under a salary deferral arrangement in respect of 
a taxpayer (in this subsection referred to as “that arrange- 
ment”) are required to be included as benefits under para- 
graph (1)(a) in computing the taxpayer’s income and that 
arrangement is part of a plan or arrangement (in this sub- 
section referred to as the “plan”) under which amounts or 
benefits not related to the deferred amounts are payable or 
provided, for the purposes of this Act, other than this 
subsection, 


(a) that arrangement shall be deemed to be a separate 
arrangement independent of other parts of the plan of 
which it is a part; and 


(b) where any person has a right to a deferred amount 
under that arrangement, an amount received by the 
person as a benefit at any time out of or under the plan 
shall be deemed to have been received out of or under 
that arrangement except to the extent that it exceeds 
the amount, if any, by which 


(1) the total of all deferred amounts under that ar- 
rangement that were included under paragraph 
(1)(a) as benefits in computing the taxpayer’s in- 
come for taxation years ending before that time 


exceeds 
(ii) the total of 


(A) all deferred amounts received by any per- 
son before that time out of or under the plan 
that were deemed by this paragraph to have 
been received out of or under that arrangement, 
and 


(B) all deferred amounts under that arrangement 
that were deducted under paragraph 8(1)(o) in 
computing the taxpayer’s income for the year or 
preceding taxation years. 


Related Provisions: 6(1)(g) Employee benefit plan benefits; 
56(10) — Severability of retirement compensation arrangement. 


(15) Forgiveness of employee debt — For the pur- 
pose of paragraph (1)(a), 


(a) a benefit shall be deemed to have been enjoyed by 
a taxpayer at any time an obligation issued by any 
debtor (including the taxpayer) is settled or extin- 
guished; and 
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(b) the value of that benefit shall be deemed to be the 
forgiven amount at that time in respect of the 
obligation. 
Related Provisions: 6(15.1)— Meaning of “forgiven amount”; 
15(1.2) — Forgiveness of shareholder loans; 79(3)F(b)(i) — Where pro- 
perty surrendered to creditor; 80(1)“forgiven amount’”B(b) — Debt for- 


giveness rules do not apply to amount of benefit; 80.01 — Deemed settle- 
ment of debts. 


History: Subsec. 6(15) amended by 1995, c. 21, s. 1, applicable to taxa- 
tion years that end after February 21, 1994. Subsec. 6(15) formerly. read: 


(15) Forgiven employee loans — For the purposes of paragraph 
(1)(a), the value of the benefit received or enjoyed by a taxpayer, in 
circumstances where a loan or other obligation to pay an amount is 
settled or extinguished at any time without any payment by the tax- 
payer or by payment by the taxpayer of an amount that is less than 
the amount of the obligation outstanding at that time, shall be 
deemed to be the amount, if any, by which the amount of the obliga- 
tion outstanding at that time exceeds the amount so paid, if any. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


(15.1) Forgiven amount — For the purpose of subsec- 
tion (15), the “forgiven amount” at any time in respect of 
an obligation issued by a debtor has the meaning that 
would be assigned by subsection 80(1) if 


(a) the obligation were a commercial obligation 
(within the meaning assigned by subsection 80(1)) is- 
sued by the debtor; 


(b) no amount included in computing income because 
of the obligation being settled or extinguished at that 
time were taken into account; 


(c) the definition “forgiven amount’ in subsection 
80(1) were read without reference to paragraphs (f) 
and (h) of the description of B in that definition; and 


(d) section 80 were read without reference to 
paragraphs (2)(b) and (q) of that section. 
Related Provisions: 80.01(1)“forgiven amount” — Application of defi- 


nition for purposes of s. 80.01; 248(26) — Liability deemed to be obliga- 
tion issued by debtor; 248(27) — Partial settlement of debt obligation. 


History: Subsec. 6(15.1) added by 1995, c. 21, s. 1, applicable to taxation 
years that end after February 21, 1994. 


(16) Disability-related employment benefits 
[transportation, parking, attendant] — Notwith- 
standing subsection (1), in computing an individual’s in- 
come for a taxation year from an office or employment, 
there shall not be included any amount received or en- 
joyed by the individual in respect of, in the course of or 
because of the individual’s office or employment that is 
the value of a benefit relating to, or an allowance (not in 
excess of a reasonable amount) in respect of expenses in- 
curred by the individual for, 


(a) the transportation of the individual between the in- 
dividual’s ordinary place of residence and the indivi- 
dual’s work location (including parking near that loca- 
tion) if the individual is blind or is a person in respect 
of whom an amount is deductible, or would but for 
paragraph 118.3(1)(c) be deductible, because of the in- 
dividual’s mobility impairment, under section 118.3 in 
computing a taxpayer’s tax payable under this Part for 
the year; or 


(b) an attendant to assist the individual in the perform- 
ance of the individual’s duties if the individual is a 
person in respect of whom an amount is deductible, or 
would but for paragraph 118.3(1)(c) be deductible, 
under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year. 


Related Provisions: 6(1.1)— Parking normally a taxable benefit; 
64 — Attendant care expenses; 118.4(1) — Nature of impairment. 


17 


S. 6(19) 


History: Subsec. 6(16) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
3(5), applicable to 1991 et seq. 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax 
credits and attendant care expense deduction. 


(17) Definitions — The definitions in this subsection 
apply in this subsection and subsection (18). 


“disability policy” means a group disability insurance 
policy that provides for periodic payments to individuals 
in respect of the loss of remuneration from an office or 
employment. 


“employer” of an individual includes a former employer 
of the individual. 


“top-up disability payment” in respect of an individual 
means a payment made by an employer of the individual 
as a consequence of the insolvency of an insurer that was 
obligated to make payments to the individual under a dis- 
ability policy where 


(a) the payment is made to an insurer so that periodic 
payments made to the individual under the policy will 
not be reduced because of the insolvency, or will be 
reduced by a lesser amount, or 


(b) the following conditions are satisfied: 


(i) the payment is made to the individual to replace, 
in whole or in part, periodic payments that would 
have been made under the policy to the individual 
but for the insolvency, and 


(ii) the payment is made under an arrangement by 
which the’ individual is required to reimburse the 
payment to the extent that the individual subse- 
quently receives an amount from an insurer in re- 
spect of the portion of the periodic payments that 
the payment was intended to replace. 


For the purposes of paragraphs (a) and (b), an insurance 
policy that replaces a disability policy is deemed to be the 
same policy as, and a continuation of, the disability policy 
that was replaced. 

Related Provisions: 8(1)(n) — Reimbursement under (b)(ii) not de- 


ductible as salary reimbursement; 8(1)(n.1) — Limited deduction for reim- 
bursements under (b)(ii). 


History: Subsec. 6(17) added by 1998, c. 19, s. 68, applicable to pay- 
ments made after August 10, 1994. 


(18) Group disability benefits — insolvent in- 
surer — Where an employer of an individual makes a 
top-up disability payment in respect of the individual, 


(a) the payment is, for the purpose of paragraph (1)(a), 
deemed not to be a benefit received or enjoyed by the 
individual; 

(b) the payment is, for the purpose of paragraph (1)(f), 
deemed not to be a contribution made by the employer 
to or under the disability insurance plan of which the 
disability policy in respect of which the payment is 
made is or was a part; and 


(c) if the payment is made to the individual, it is, for 
the purpose of paragraph (1)(f), deemed to be an 
amount payable to the individual pursuant to the plan. 


Related Provisions: 6(17) — Definitions; 8(1)(n.1) — Reimbursement 
to employer. 


History: Subsec. 6(18) added by 1998, c. 19, s. 68, applicable to pay- 
ments made after August 10, 1994. 


(19) Benefit re housing loss — For the purpose of 
paragraph (1)(a), an amount paid at any time in respect of 
a housing loss (other than an eligible housing loss) to or 
on behalf of a taxpayer or a person who does not deal at 


S. 6(19) 


arm’s length with the taxpayer in respect of, in the course 
of or because of, an office or employment is deemed to be 
a benefit received by the taxpayer at that time because of 
the office or employment. 

Related Provisions: 6(20) — Eligible housing loss only partly taxed; 
6(21) — Meaning of “housing loss”, 6(23) — Employer-provided housing 
subsidy is taxable. 


History: Subsec. 6(19) added by 1999, c. 22 


(a) to 2001 et seq., in respect of an eligible relocation of an individual 
in connection with which the individual begins employment at a new 
work location before October 1998; and 


, Subsec. 2(2), applicable 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(20) Benefit re eligible housing loss — For the pur- 
pose of paragraph (1)(a), an amount paid at any time in a 
taxation year in respect of an eligible housing loss to or 
on behalf of a taxpayer or a person who does not deal at 
arm’s length with the taxpayer in respect of, in the course 
of or because of, an office or employment is deemed to be 
a benefit received by the taxpayer at that time because of 
the office or employment to the extent of the. amount, if 
any, by which 


(a) one half of the amount, if any, by which the total of 
all amounts each of which is so paid in the year or in a 
preceding taxation year exceeds $15,000 


exceeds 


(b) the total of all amounts each of which is an amount 
included in computing the taxpayer’s income because 
of this subsection for a preceding taxation year in re- 
spect of the loss. 

History: Subsec. 6(20) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seg., in respect of an eligible relocation of an individual 
in connection with which the individual begins employment at a new 
work location before October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(21) Housing loss — In this section, “housing loss” at 
any time in respect of a residence of a taxpayer means the 
amount, if any, by which the greater of 


(a) the adjusted cost base of the residence at that time 
to the taxpayer or to another person who does not deal 
at arm’s length with the taxpayer, and 


(b) the highest fair market value of the residence 
within the six-month period that ends at that time 
exceeds . . 
(c) if the residence is disposed of by the taxpayer or 
the other person before the end of the first taxation 
year that begins after that time, the lesser of 
(1) the proceeds of disposition of the residence, and 
(ii) the fair market value of the residence at that 
time, and 
(d) in any other case, the fair market value of the resi- 
dence at that time. 
Related Provisions: 6(22) — Meaning of “eligible housing loss”. 
History: Subsec. 6(21) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual 
in connection with which the individual begins employment at a new 
work location before October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(22) Eligible housing loss — In this section, “eligible 
housing loss” in respect of a residence designated by a 
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taxpayer means a housing loss in respect of an eligible 
relocation of the taxpayer ora person who does not deal 
at arm’s length with the taxpayer and, for these purposes, 
no more than one residence may be so designated in re= 
spect of an eligible relocation. 


Related Provisions: 248(1) — Definition of “eligible relocation”. 
History: Subsec. 6(22) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual 
in connection with which the individual begins employment at a new 
work location before October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(23) Employer-provided housing subsidies — For 
greater certainty, an amount paid or the value of assis- 
tance provided by any person in respect of, in the course 
of or because of, an individual’s office or employment in 
respect of the cost of, the financing of, the use of or the 
right to use, a residence is, for the purposes of this sec- 
tion, a benefit received by the individual because of the 
office or employment. 
Related Provisions: 80.4(1), (1. pie benefit on. loan to 
employee. 
History: Subsec. 6(23) added by 1999, c. 22, subsec. 2(2), applicable 
(a) to 2001 et seq., in respect of an eligible relocation of an individual 


in connection with which the individual begins empovinent at a new 
work location before October 1998; and 


(b) in any other case, after February 23, 1998. 


Definitions [s. 6]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “automobile” — 248(1); “benefit” — 
6(18)(a); “benefit amount’ — 6(1)(e.1)(i); > “Can- 


ada” — 255; “contribution” — 6(18)(b); “cost” 
“death benefit”, “deferred amount” — 248(1); 
8(1)(n.1)G); “deferred profit sharing tas 147(1), 248(1); “disability 
policy” — 6(17); “dividend” ; “eligible housing loss” — 6(22); 
“eligible relocation” — “SAB ehh “employed” “employee”. “employee ben- 


— 6(7); “cost amount’, 


efit plan”, “ rf 

144(1), 2481); commplayenuet os (17), 248(1);. “employment” — 
248(1); “ ; “goods and services tax”, “group 
term life insurance policy” — 248(1); “housing loss” — 6(21); “indivi- 
dual”, “insurance policy”, “life insurance policy”, 

“month” ; “motor vehicle”, “non-resident” — 
248(1); “obligation” — 248(26): “office” “officer” — 248(1); “Parlia- 
ment” — Interpretation Act 35(1); “payor” —- 6(1)(K)(ii): “person”, “per- 
sonal or living expenses” — 248(1); “policy year” — 6(5); “prescribed”, 


“private health services plan” — 248(1); “proceeds of disposition” —- 54 
[technically does not apply to 6(21)(c)(i)]; “profit sharing plan” — 147(1), 
248(1); “property” — 248(1);. “province” — Interpretation Act 35(1); 
“registered pension. plan’, “regulation” — 248(1), “related” — 251(2); 
“resident in Canada” — 250; “retirement compensation arrangement”, 
“salary deferral arrangement”, “self-contained domestic establishment” — 
248(1); “standby charge” — 6(2), (2.1); “superannuation or pension bene- 
fit” — 248(1); “supplementary unemployment benefit plan” — 145(1), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “top-up disability 
payment” — 6(17); “Treasury Board” — 248(1); “writing” — Interpreta- 
tion Act 35(1). 


7. (1) Agreement to issue securities to employ- 
ees — Subject to subsections (1.1) and.(8), where a_par- 
ticular qualifying person has agreed to sell or issue securi- 
ties of the particular qualifying person (or of a qualifying 
person with which it does not deal at arm’s length) to an 
employee of the particular qualifying person (or of a qual- 
ifying person with which the particular qualifying person 
does not deal at arm’s length), 


(a) if the employee has acquired securities under the 
agreement, a benefit equal to the amount, if any, by 
which 


(i) the value of the securities at the time the em- 
ployee acquired them 
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exceeds the total of 


(ii) the amount paid or to be paid to the particular 
qualifying person by the employee for the securi- 
ties, and 


(iii) the amount, if any, paid by the employee to 
acquire the right to acquire the securities 


is deemed to have been received, in the taxation year 
in which the employee acquired the securities, by the 
employee because of the employee’s employment; 


(b) if the employee has transferred or otherwise dis- 
posed of rights under the agreement in respect of some 
or all of the securities to a person with whom the em- 
ployee was dealing at arm’s length, a benefit equal to 
the amount, if any, by which 


(1) the value of the consideration for the disposition 
exceeds 


(11) the amount, if any, paid by the employee to ac- 
quire those rights 


shall be deemed to have been received, in the taxation 

year in which the employee made the disposition, by 

the employee because of the employee’s employment; 
Selected Cases [para. 7(1)(b)]: Buccini v. R., [2001] 1 C.T.C. 103 
(FCA); rev’ g [1999] 1 C.T.C. 2001 (TCC) (Payment was for fundamental 
breach of contract by employer and was not employment income); Bernier 
vy. R., [2000] 1 C.T.C. 347 (RCA) (Payment was settlement, not transfer of 
rights under stock option plan); Dundas v. Canada, [1995] 1 C.T.C. 184 
(FCA) (Court of Appeal reluctant to interfere with inference drawn by trial 
judge from agreed statement of facts); Dundas v. MNR, [1993] 1 C.T.C. 
398 (FCTD) (Amounts received for cancellation of stock option rights on 
amalgamation of corporation were proceeds of disposition, not damages). 


(c) if rights of the employee under the agreement have, 
by one or more transactions between persons not deal- 
ing at arm’s length, become vested in a person who 
has acquired securities under the agreement, a benefit 
equal to the amount, if any, by which 


(i) the value of the securities at the time the person 
acquired them 


exceeds the total of 


(11) the amount paid or to be paid to the particular 
qualifying person by the person for the securities, 
and 


(iii) the amount, if any, paid by the employee to 
acquire the right to acquire the securities, 


is deemed to have been received, in the taxation year 
in which the person acquired the securities, by the em- 
ployee because of the employee’s employment, unless 
at the time the person acquired the securities the em- 
ployee was deceased, in which case such a benefit is 
deemed to have been received by the person in that 
year as income from the duties of an employment per- 
formed by the person in that year in the country in 
which the employee primarily performed the duties of 
the employee’s employment; 


(d) if rights of the employee under the agreement 
have, by one or more transactions between persons not 
dealing at arm’s length, become vested in a particular 
person who has transferred or otherwise disposed of 
rights under the agreement to another person with 
whom the particular person was dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to ac- 
quire those rights 
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shall be deemed to have been received, in the taxation 
year in which the particular person made the disposi- 
tion, by the employee because of the employee’s em- 
ployment, unless at the time the other person acquired 
the rights the employee was deceased, in which case 
such a benefit shall be deemed to have been received 
by the particular person in that year as income from 
the duties of an employment performed by the particu- 
lar person in that year in the country in which the em- 
ployee primarily performed the duties of the em- 
ployee’s employment; and 


(e) if the employee has died and immediately before 
death owned a right to acquire securities under the 
agreement, a benefit equal to the amount, if any, by 
which 


(i) the value of the right immediately after the 
death 


exceeds 


(11) the amount, if any, paid by the employee to ac- 
quire the right 


shall be deemed to have been received, in the taxation 
year in which the employee died, by the employee be- 
cause of the employee’s employment, and paragraphs 
(b), (c) and (d) do not apply. 


Related Provisions: 7(1.1) — Stock option granted by CCPC; 7(1.4) — 
Exchange of options; 7(1.5) — Rules where shares exchanged; 7(1.7) — 
Deemed disposition where rights cease to be exercisable; 7(2) — Shares 
held by trustee; 7(8) — Deferral re non-CCPC options; 8(1)(b) — Deduc- 
tion for legal expenses to enforce stock option benefits; 8(12) — Return of 
employee shares by trustee; 53(1)G)— Addition to ACB of share; 
94.1(1)“exempt interest’(c) [proposed] — Stock option excluded from 
non-resident trust rules; 104(1), (2) — Employee of trustee deemed to be 
employee of mutual fund trust; 110(1)(d) — Deduction of '/2 of the taxable 
benefit; 110(1.7), (1.8) — Reduction in exercise price of stock option; 
110.6(19)(a)(~)(A)B — Election to trigger capital gains exemption — no 
income inclusion; 128.1(10)“excluded right or interest’(c) — Stock op- 
tions excluded from deemed disposition on immigration or emigration; 
153(1)(a) — Withholding of tax by employer; 164(6.1) — Exercise or dis- 
position of employee. stock option by legal representative of deceased 
employee. 


History: The opening words of subsec. 7(1) amended by 2001, c. 17, sub- 
sec. 2(1), applicable to 2000 et seqg., except that a share acquired in 2000 
under an agreement referred to in the subsec., as amended, 1s deemed to 
comply with the requirements of para. 7(9)(d), as amended, if, at all times 
during the period beginning at the time the agreement was made (deter- 
mined without reference to subsec. 7(1.4), as amended) and ending at the 
time the share was acquired, the class of shares to which the share belongs 
was listed on a prescribed stock exchange. The opening words formerly 
read; 


7. (1) Subject to subsection (1.1), where a particular qualifying per- 
son has agreed to. sell or issue securities of the particular qualifying 
person, or of a qualifying person with which it does not deal at 
arm’s length, to an employee of the particular qualifying person or 
of a qualifying person with which it does not deal at arm’s length, 


The portion of subsec. 7(1) before para. (d) and the opening words of para. 
(e) amended by 1999, c. 22, subsecs. 3(1) and (2), applicable to 1998 er 
seq. That portion and the opening words of para. (e) formerly read: 


7. (1) Agreement to issue shares to employees — Subject to 
subsection (1,1), where a corporation has agreed to sell or issue 
shares of the capital stock of the corporation or of a corporation 
with which it does not deal at arm’s length to an employee of the 
corporation or of a corporation with which it does not deal at arm’s 
length, 


(a) if the employee has acquired shares under the agreement, a 
benefit equal to the amount, if any, by which 


(i) the value of the shares at the time the employee acquired 
them 
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exceeds 


(ii) the total of the amount paid or to be paid to the corpora- 
tion by the employee for the shares and any amount paid by 
the employee to acquire the right to acquire the shares 


shall be deemed to have been received, in the taxation year in 
which the employee acquired the shares, by the employee be- 
cause of the employee’s employment; 


(b) if the employee has transferred or otherwise disposed of 
rights under the agreement in respect of some or all of the 
shares to a person with whom the employee was dealing at 
arm’s length, a benefit equal to the amount, if any, by which 


(1) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire 
those rights 


shall be deemed to have been received, in the taxation year in 
which the employee made the disposition, by the employee be- 
cause of the employee’s employment; 


(c) if rights of the employee under the agreement have, by one 
or more transactions between persons not dealing at arm’s 
length, become vested in a person who has acquired shares 
under the agreement, a benefit equal to the amount, if any, by 
which 


(i) the value of the shares at the time that person acquired 
them 


exceeds 


(11) the total of the amount paid or to be paid to the corpora- 
tion by that person for the shares and any amount paid by 
the employee to acquire the right to acquire the shares 


shall be deemed to have been received, in the taxation year in 
which the person acquired the shares, by the employee because 
of the employee’s employment, unless at the time the person 
acquired the shares the employee was deceased, in which case 
such a benefit shall be deemed to have been received by the 
person in that year as income from the duties of an employment 
performed by the person in that year in the country in which the 
employee primarily performed the duties of the employee’s 
employment; 


(e) if the employee has died and immediately before the death 
the employee owned a right to acquire shares under the agree- 
ment, a benefit equal to the amount, if any, by which 


Paras. 7(1)(a) to (d) substituted and para. 7(1)(e) added by 1994, c. 7, Sch. 
II (1991, c. 49), subsecs. 4(1) and (2), paras. 7(1)(a) to (d) applicable to 
1988 et seq., and (e) applicable with respect to deaths occurring after July 
13, 1990. Paras. (a) to (d) formerly read: 


(a) if the employee has acquired shares under the agreement, a ben- 
efit equal to the amount by which the value of the shares at the time 
the employee acquired them exceeds the amount paid or to be paid 
to the corporation therefor by the employee shall be deemed to have 
been received by the employee by virtue of the employee’s employ- 
ment in the taxation year in which the employee acquired the 
shares; 


(b) if the employee has transferred or otherwise disposed of rights 
under the agreement in respect of some or all of the shares to a per- 
son with whom the employee was dealing at arm’s length, a benefit 
equal to the value of the consideration for the disposition shall be 
deemed to have been received by the employee by virtue of the em- 
ployee’s employment in the taxation year in which the employee 
made the disposition; 


(c) if rights of the employee under the agreement have, by one or 
more transactions between persons not dealing at arm’s length, be- 
come vested in a person who has acquired shares under the agree- 
ment, a benefit equal to the amount by which the value of the shares 
at the time that person acquired them exceeds the amount paid or to 
be paid to the corporation therefor by that person shall be deemed to 
have been received by the employee by virtue of the employee’s 
employment in the taxation year in which that person acquired the 
shares; and 


(d) if rights of the employee under the agreement have, by one or 
more transactions between persons not dealing at arm’s length, be- 
come vested in a person who has transferred or otherwise disposed 
of rights under the agreement to a person with whom the transferor 
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was dealing at arm’s length, a benefit equal to the value of the con- 
sideration for the disposition shall be deemed to have been received 
by the employee by virtue of the employee’s employment in the tax- 
ation year in which made the disposition was made. 


Selected Cases [subsec. 7(1)]: Buccini v. R., [2001] 1 C.T.C. 103 
(FCA) (Payment was for fundamental breach of contract by employer and 
was not employment income); Del Grande (E.) v. Canada, [1993] 1 
C.T.C. 2096 (TCC) (Stock option benefit received as director or officer 
when rights acquired, not when subsequently exercised); Ball (D.J.) v. 
MNR, [1992] 2 C.T.C. 2770 (TCC) (Benefit under stock option agreement 
commensurate with number of shares issued and acquired on full payment 
of consideration in accordance with corporation law, not number of shares 
employee entitled to acquire under option); Hale v. Canada, [1992] 2 
C.T.C. 379 (FCA); leave to appeal to SCC refused (1993), 151 N.R. 159 
(note) (Benefit from exercising options while resident in UK and after Ca- 
nadian employment terminated taxable; subsec. 7(4) not inconsistent with 
Article 15(1) of Canada-UK Convention), Clemiss v. MNR, [1992] 2 
C.T.C. 232 (FCTD) (Benefit taxable in year shares paid for and registered, 
not in year option purportedly exercised); Placer Dome Inc. v. Canada, 
[1992] 2 C.T.C. 99 (FCA); leave to appeal to SCC refused (1993), 151 
N.R. 392 (note) (Payments into employees’ stock purchase plan governed 
by subsec. 7(3), not deductible remuneration); Canada v. Chrysler Canada 
Ltd. (No. 3), [1992] 2 C.T.C. 95 (FCTD) (Employee stock ownership plan 
was “stock option’, not “employee benefit plan” under para. 6(1)(g)); 
Gesser (N.) Estate v. MNR, [1992] 2 C.T.C. 26 (FCA); leave to appeal to 
SCC refused (1992), 143 N.R. 394 (note) (“Pseudo-transfer” of shares ex- 
ecuted in 1970 resulted in taxable benefit in later year); Ingram v. MNR, 
[1991] 2 C.T.C. 2259 (TCC) (Taxpayer not taxable on gains from stock 
options taken as agent for others legally barred from taking them); Canada 
v. Chrysler Canada Ltd., [1991] 2 C.T.C. 156 (FCTD); additional reasons 
at [1992] 1 C.T.C. 61, (sub nom. Canada v. Chrysler Canada Ltd. (No. 2)) 
(FCTD) (Employee stock ownership plan both agreement to issue shares 
to employees (taxable pursuant to s. 7) and employee benefit plan (taxable 
pursuant to para. 6(1)(g))); Hale v. Canada, [1990] 2 C.T.C. 247 (FCTD); 
aff'd [1992] 2 C.T.C. 377 (FCA); leave to appeal to SCC refused (March 
11, 1993), Doc. 23193 (Director’s fees received by non-resident were 50% 
taxable. Article 15 of Canada-U.K. Tax Convention interpreted); Pollock 
v. Canada, [1990] 1 C.T.C. 196 (FCTD); appealed to FCA (Jan. 19, 1990), 
File A-75/76-90 (Shares acquired under employee stock option may be 
object of adventure in nature of trade); Grohne v. Canada, [1989] 1 C.T.C. 
434 (FCTD) (Shares acquired by director/shareholder pursuant to rights 
offering were not benefit received. by virtue of office); R. v. Beaumont, 
[1988] 2 C.T.C. 365 (FCA) (Whether or not a transaction is at arm’s 
length is question of fact); Steen v. R., [1988] 1 C.T.C. 256 (FCA) (Shares 
valued at date option exercised); Busby v. R., [1986] 1 C.T.C. 147 (FCTD) 
(Profit from disposition of shares in company associated to employer com- 
pany was not benefit from employment); Mansfield v. R., [1984] C.T.C. 
547 (FCA); leave to appeal to SCC refused (1985), 58 N.R. 237 (Differ- 
ence between cost of convertible debenture and value of shares was both 
taxable benefit and addition to adjusted cost base); Grant vy. R., [1974] 
C.T.C. 332 (FCTD) (Profit from disposition of shares acquired at market 
value was not benefit). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-113R4: Benefits to employees — stock options; IT-171R2: Non-resi- 
dent individuals — computation of taxable income earned in Canada and 
non-refundable tax credits (archived), 


Information Circulars: 89-3: Policy statement on business equity 
valuations. 


1.T. Technical News: No. 1 (convertible preferred shares); No. 7 (stock 
options plans — receipt of cash in lieu of shares); No. 19 (Securities op- 
tion plan — disposal of securities option rights for shares; Disposition of 
identical properties acquired under a section 7 securities option; Change in 
position in respect of GAAR — section 7). 


Advance Tax Rulings: ATR-15: Employee stock option plan; ATR-64: 
Phantom stock award plan. 


(1.1) Employee stock options [in CCPC] — Where 
after March 31, 1977 a Canadian-controlled private cor- 
poration (in this subsection referred to as “‘the corpora- 
tion”) has agreed to sell or issue a share of the capital 
stock of the corporation or of a Canadian-controlled pri- 
vate corporation with which it does not deal at arm’s 
length to an employee of the corporation or of a Cana- 
dian-controlled private corporation with which it does not 
deal at arm’s length and at the time immediately after the 
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agreement was made the employee was dealing at arm’s 
length with 


(a) the corporation, 


(b) the Canadian-controlled private corporation, the 
share of the capital stock of which has been agreed to 
be sold by the corporation, and 


(c) the Canadian-controlled private corporation that is 
the employer of the employee, 


in applying paragraph (1)(a) in respect of the employee’s 
acquisition of the share, the reference in that paragraph to 
“the taxation year in which the employee acquired the se- 
curities” shall be read as a reference to “the taxation year 
in which the employee disposed of or exchanged the 
securities’. 

Related Provisions: 7(1.3)— Order of disposition of securities; 
7(1.5) — Exchange of shares; 7(1.6) — Emigration does not trigger bene- 
fit from deemed disposition; 7(8)— Parallel rule for non-CCPCs where 
qualifying acquisition; 47(3)(a) — No averaging of cost on disposition of 
securities; 128.1(1)(4)(d.1) — Emigration of taxpayer — calculation of 
gain; 110(1)(d), (d.1) — Deduction of '/4 of the taxable benefit. 


History: The portion of subsec. 7(1.1) after para. (c) amended by 1999, c. 

22, subsec. 3(3), applicable to 1998 et seg. That portion formerly read: 
in applying paragraph (1)(a) in respect of the employee’s acquisi- 
tion of the share, the reference in that paragraph to “the taxation 
year in which the employee acquired the shares” shall be read as a 
reference to “the taxation year in which the employee disposed of or 
exchanged the shares”. 


That portion of subsec. 7(1.1) following para. (c) amended by 1994, c. 7, 
Sch. IL (1991, c. 49), subsec. 4(3), to substitute “read as a reference to” for 
“read as”, applicable to 1988 ef seq. 


Selected Cases [subsec. 7(1.1)]: Ward v. R., [1998] 4 C.T.C. 2129 
(TCC) (Taxpayer failed to establish employment relationship to enable ac- 
cess to stock option. rules); Aylward v. R., [1997] 2 C.T.C. 2748 (TCC) 
(Section 7, when applicable, overrides subsec. 84(1)); Wiebe et al. v. R., 
[1987] 1 C.T.C. 145 (FCA) (Provision inapplicable to shares acquired in 
1978 pursuant to option agreement entered before March 31, 1977 where 
agreement was radically changed at time of share purchase). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-113R4: Benefits to employees — stock options; IT-171R2: Non-resi- 
dent individuals — computation of taxable income earned in Canada and 
non-refundable tax credits (archived). 


I.T. Technical News: No. 19 (Change in position in respect of 
GAAR — section 7). 


Advance Tax Rulings: ATR-15: Employee stock option plan. 


(1.11) Non-arm’s length relationship with trusts — 
For the purposes of this section, a mutual fund trust is 
deemed not to deal at arm’s length with a corporation 
only if the trust controls the corporation. 


History: Subsec. 7(1.11) added by 1999, c. 22, subsec. 3(4), applicable to 
1998 et seq. 


(1.2) [Repealed under former Act] 


(1.3) Order of disposition of securities — For the 
purposes of this subsection, subsections (1.1) and (8), 
subdivision c, paragraph 110(1)(d.01), subparagraph 
110(1)(d.1)Gi) and subsections 110(2.1) and 147(10.4), 
and subject to subsection (1.31) and paragraph (14)(c), a 
taxpayer is deemed to dispose of securities that are identi- 
cal properties in the order in which the taxpayer acquired 
them and, for this purpose, 


(a) where a taxpayer acquires a particular security 
(other than under circumstances to which subsection 
(1.1) or (8) or 147(10.1) applies) at a time when the 
taxpayer also acquires or holds one or more other se- 
curities that are identical to the particular security and 
are, or were, acquired under circumstances to which 
any of subsections (1.1), (8) or 147(10.1) applied, the 
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taxpayer is deemed to have acquired the particular se- 
curity at the time immediately preceding the earliest of 
the times at which the taxpayer acquired those other 
securities; and 


(b) where a taxpayer acquires, at the same time, two or 
more identical securities under circumstances to which 
either subsection (1.1) or (8) applied, the taxpayer is 
deemed to have acquired the securities in the order in 
which the agreements under which the taxpayer ac- 
quired the rights to acquire the securities were made. 
Related Provisions: 7(1.31) — Disposition of newly-acquired security; 


47(3) —No cost averaging for securities for which deferral provided; 
248(12) — Identical properties. 


History: Subsec. 7(1.3) amended by 2001, c. 17, subsec. 2(2), applicable 
to securities acquired, but not disposed of, before February 28, 2000 and 
to securities acquired after February 27, 2000. The subsec. formerly read: 


(1.3) For the purpose of subsection (1.1), a taxpayer shall be 
deemed to dispose of shares that are identical properties in the order 
in which the taxpayer acquired them. 


1.T. Technical News: No. 19 (Disposition of identical properties ac- 
quired under a s. 7 securities option). 


(1.31) Disposition of newly-acquired security — 
Where a taxpayer acquires, at a particular time, a particu- 
lar security under an agreement referred to in subsection 
(1) and, on a day that is no later than 30 days after the day 
that includes the particular time, the taxpayer disposes of 
a security that is identical to the particular security, the 
particular security is deemed to be the security that is so 
disposed of if 


(a) no other securities that are identical to the particu- 
lar security are acquired, or disposed of, by the tax- 
payer after the particular time and before the 
disposition; 

(b) the taxpayer identifies the particular security as the 
security so disposed of in the taxpayer’s return of in- 
come under this Part for the year in which the disposi- 
tion occurs; and 


(c) the taxpayer has not so identified the particular se- 
curity, in accordance with this subsection, in connec- 
tion with the disposition of any other security. 


Related Provisions: 47(3)(b) — No averaging of cost on disposition of 
securities; 248(12) — Identical properties. 


History: Subsec. 7(1.31) added by 2001, c. 17, subsec. 2(2), applicable to 
securities acquired, but not disposed of, before February 28, 2000 and to 
securities acquired after February 27, 2000. 


(1.4) Exchange of options — Where 


(a) a taxpayer disposes of rights under an agreement 
referred to in subsection (1) to acquire securities of a 
particular qualifying person that made the agreement 
or of a qualifying person with which it does not deal at 
arm’s length (which rights and securities are referred 
to in this subsection as the “exchanged option” and the 
“old securities”, respectively), 


(b) the taxpayer receives no consideration for the dis- 
position of the exchanged option other than rights 
under an agreement with a person (in this subsection 
referred to as the “designated person’’) that is 


(1) the particular person, 


(i1) a qualifying person with which the particular 
person does not deal at arm’s length immediately 
after the disposition, 


(i1i) a corporation formed on the amalgamation or 
merger of the particular person and one or more 
other corporations, 
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(iv) a mutual fund trust to which the particular per- 
son has transferred property in circumstances to 
which subsection 132.2(1) applied, or 


(v) a qualifying person with which the corporation 
referred to in subparagraph (iii) does not deal at 
arm’s length immediately after the disposition 


to acquire securities of the designated person or a 
qualifying person with which the designated person 
does not deal at arm’s length (which rights and securi- 
ties are referred to in this subsection as the “new op- 
tion” and the “new securities”, respectively), and 


(c) the amount, if any, by which 


(1) the total value of the new securities immediately 
after the disposition 


exceeds 


(11) the total amount payable by the taxpayer to ac- 
quire the new securities under the new option 


does not exceed the amount, if any, by which 


(iii) the total value of the old securities immedi- 
ately before the disposition 


exceeds 


(iv) the amount payable by the taxpayer to acquire 
the old securities under the exchanged option, 


for the purposes of this section, 


(d) the taxpayer is deemed (other than for the purposes 
of subparagraph (9)(d)(ii)) not to have disposed of the 
exchanged option and not to have acquired the new 
option, 

(e) the new option is deemed to be the same option as, 
and a continuation of, the exchanged option, and 


(f) if the designated person is not the particular person, 
the designated person is deemed to be the same person 
as, and a continuation of, the particular person. 


Related Provisions: 110(1.7), (1.8) — Reduction in exercise price of 
option. 


History: Paras. 7(1.4)(a) and (d) amended by 2001, c. 17, subsecs. 2(3) 
and (4), the amendment to para. (a) applicable to 1998 et seg. and the 
amendment to para. (d) applicable to 2000 et seg. The paras.. formerly 
read: 


(a) a taxpayer disposes of rights under an agreement referred to in 
subsection (1) or (1.1) to acquire securities of a particular qualifying 
person that made the agreement or of a qualifying person with 
which it does not deal at arm’s length (which rights and securities 
are referred to in this subsection and paragraph 110(1)(d) as the “ex- 
changed option” and the “old securities”, respectively), 


(d) the taxpayer is deemed not to have disposed of the exchanged 
option and not to have acquired the new option, 


Subsec. 7(1.4) amended by 1999, c. 22, subsec. 3(5), applicable to 1998 et 
seq. The subsec. formerly read: 


(1.4) For the purposes of this section and paragraph 110(1)(d), 
where 


(a) a taxpayer disposes of rights under an agreement referred to 
in subsection (1) or (1.1) to acquire shares of the capital stock 
of a particular corporation that made the agreement or of a cor- 
poration with which the particular corporation does not deal at 
arm’s length (which rights and shares are referred to in this sub- 
section and paragraph 110(1)(d) as the “exchanged option” and 
the “old shares”, respectively), 


(b) the taxpayer receives no consideration for the disposition of 
the exchanged option other than rights under an agreement with 


(1) the particular corporation, 


(ii) a corporation with which the particular corporation does 
not deal at arm’s length immediately after the disposition, 
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(iii) a corporation formed on the amalgamation or merger 
of the particular corporation and one or more other corpora- 
tions, or 


(iv) a corporation with which the corporation referred to in 
subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition 


to acquire shares of its capital stock or of the capital stock of a 
corporation with which it does not deal at arm’s length (which 
rights and shares are referred to in this subsection and _para- 
graph 110(1)(d) as the “new option” and the “new shares”, re- 
spectively), and 


(c) the amount, if any, by which 
(i) the total value of the new shares immediately after the 
disposition 

exceeds 


(ii) the total amount payable by the taxpayer to acquire the 
new shares under the new option 


does not exceed the amount, if any, by which 
(iii) the total value of the old shares immediately before the 
disposition 

exceeds 


(iv) the amount payable by the taxpayer to acquire the old 
shares under the exchanged option, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of the 
exchanged option and not to have acquired the new option, 


(e) the new option shall be deemed to be the same option as, 
and a continuation of, the exchanged option, and 


(f) the corporation referred to in subparagraph (b)(ii), (ii1) or 
(iv), as the case may be, shall be deemed to be the same corpo- 
ration as, and a continuation of, the particular corporation. 


Subsec. 7(1.4) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 4(4), 
applicable to 1988 et seg. except that where a taxpayer so elects by notify- 
ing the Minister of National Revenue in writing, the subsec. is not applica- 
ble with respect to dispositions of property by the taxpayer before July 14, 
1990. Subsec. 7(1.4) formerly read: 


(1.4) Rules where options exchanged — For the purposes of this 


section and paragraph 110(1)(d), where a taxpayer exchanges rights 
that the taxpayer has acquired under an agreement referred to in this 
section (in this subsection referred to as an “exchanged option’’) on 
an amalgamation or merger of two or more corporations and re- 
ceives no consideration for the disposition of the exchanged option 
other than rights under an agreement of the corporation resulting 
from the amalgamation or merger to issue or sell to the taxpayer 
shares of its capital stock or of the capital stock of a corporation 
with which it does not deal at arm’s length (in this subsection re- 
ferred to as a “new option’), the following rules apply: 


(a) the taxpayer shall be deemed not to have disposed of the 
exchanged option and not to have acquired the new option; 


(b) the new option shall be deemed to be the same option as, 
and a continuation of, the exchanged option; and 


(c) the amalgamated or merged corporation shall be deemed to 
be the same corporation as, and a continuation of, each prede- 
cessor corporation. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-113R4: Benefits to employees — stock options. 


(1.5) Rules where securities exchanged — For the 
purposes of this section and paragraphs 110(1)(d) to (d.1), 
where 


(a) a taxpayer disposes of or exchanges securities of a 
particular qualifying person that were acquired by the 
taxpayer under circumstances to which either subsec- 
tion (1.1) or (8) applied (in this subsection referred to 
as the “exchanged securities”), 


(b) the taxpayer receives no consideration for the dis- 
position or exchange of the exchanged securities other 
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than securities (in this subsection referred to as the 
“new securities”) of 


(i) the particular qualifying person, 


(11) a qualifying person with which the particular 
qualifying person does not deal at arm’s length im- 
mediately after the disposition or exchange, 


(iii) a corporation formed on the amalgamation or 
merger of the particular qualifying person and one 
or more other corporations, — 


(iv) a mutual fund trust to which the particular 
qualifying person has transferred property in cir- 
cumstances to which subsection 132.2(1) applied, 
or 


(v) a qualifying person with which the corporation 
referred to in subparagraph (111) does not deal at 
arm’s length immediately after the disposition or 
exchange, and 


(c) the total value of the new securities immediately 
after the disposition or exchange does not exceed the 
total value of the old securities immediately before the 
disposition or exchange, | | 


the following rules apply: 


(d) the taxpayer is deemed not to have disposed of or 
exchanged the exchanged securities and not to have 
acquired the new securities, 


(e) the new securities are deemed to be the same se- 
curities as, and a continuation of, the exchanged secur- 
ities, except for the purpose of determining if the new 
securities are identical to any other securities, 


(f) the qualifying person that issued the new securities 
is deemed to be the same person as, and a continuation 
of, the qualifying person that issued the exchanged se- 
curities, and 


(g) where the exchanged securities were issued under 
an agreement, the new securities are deemed to have 
been issued under that agreement. 


Related Provisions: 47(3)(a) — No averaging of cost on disposition of 
securities; 110(1)(d) — Employee stock options. 


History: Subsec. 7(1.5) amended by 2001, c. 17, subsec. 2(5), applicable 
to dispositions and exchanges of securities by a taxpayer that occur after 
February 27, 2000. The subsec. formerly read: 


(1.5) Rules where shares exchanged — For the purposes of this 
section and paragraph 110(1)(d.1), where 


(a) a taxpayer disposes of or exchanges shares of a Canadian 
corporation that were acquired by the taxpayer under an agree- 
ment referred to in subsection (1.1) (in this subsection referred 
to as the “exchanged shares”’), 


(b) the taxpayer receives no consideration for the disposition or 
exchange of the exchanged shares other than shares (in this sub- 
section referred to as the “new shares”) of 


(i) the corporation, 


(ii) a corporation with which the corporation does not deal 
at arm’s length immediately after the disposition or 
exchange, 


(iii) a corporation formed on the amalgamation or merger 
of the corporation and one or more other corporations, or 


(iv) a corporation with which the corporation referred to in 
subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition or exchange, and 


(c) the total value of the new shares immediately after the dis- 
position or exchange does not exceed the total value of the old 
shares immediately before the disposition or exchange, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of or ex- 
changed the exchanged shares and not to have acquired the new 
shares, 
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(e) the new shares shall be deemed to be the same shares as, and 
a continuation of, the exchanged shares, 


(f) the corporation that issued the new shares shall be deemed to 
be the same corporation as, and a continuation of, the corpora- 
tion that issued the exchanged shares, and 


(g) where the exchanged shares were issued under an agree- 
ment, the new shares shall be deemed to have been issued under 
that agreement. 


The opening words of subsec. 7(1.5) substituted by 1994, c. 21, s. 3, appli- 
cable to 1992 et seg. The opening words of, that subsec. formerly read: 


(1.5) Exchange of shares — For the purposes of subsection (1.1) 
and. paragraph 110(1)(d.1), where 


Subsec. 7(1.5) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 4(4), 
applicable to 1988 et seq. except that where a taxpayer so elects by notify- 
ing the Minister of National Revenue in writing, the subsec. is not applica- 
ble to dispositions of property by the taxpayer before July 14, 1990. Sub- 
sec. 7(1.5) formerly read: 


(1.5) Rules where shares exchanged — For the purposes of sub- 
section (1.1) and paragraph 110(1)(d.1), where, in circumstances 
where subsection 85.1(1) or 87(4) apply, a taxpayer acquires shares 
of a Canadian corporation (in this subsection referred to as “new 
shares”) in exchange for shares of a Canadian corporation acquired 
under an agreement referred to in subsection (1.1) (in this subsec- 
tion referred to as “exchanged shares”), the following rules apply: 


(a) the taxpayer shall be deemed not to have disposed of or ex- 
changed the exchanged shares and not to have acquired the new 
shares; 


(b) the new shares shall be deemed to be the same shares as, 
and a continuation of, the exchanged shares; 


(c) the purchaser (within the meaning assigned by section 85.1) 
or the new corporation (within the meaning assigned by section 
87), as the case may be, shall be deemed to be the same corpo- 
ration as, and a continuation of, the corporation that issued the 
exchanged shares; and 


(d) where the exchanged shares were issued under an agree- 
ment, the new shares shall be deemed to have been issued under 
that agreement. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-113R4: Benefits to employees — stock options. 


(1.6) Emigrant — For the purposes of this section and 
paragraph 110(1)(d.1), a taxpayer is deemed not to have 
disposed of a share acquired under circumstances to 
which subsection (1.1) applied solely because. of subsec- 
tion 128.1(4). 

Related Provisions: 128.1(4)(d.1) — Calculation of gain from deemed 
disposition on emigration. 


History: Subsec. 7(1.6) added by 2001, c. 17, subsec. 2(5), applicable 
after 1992. 


(1.7) Rights ceasing to be exercisable — For the 
purposes of paragraphs (1)(b) and 110(1)(d), where a tax- 
payer receives ata particular time one or more particular 
amounts in respect of rights of the taxpayer to acquire se- 
curities under an agreement referred to in subsection (1) 
ceasing to be exercisable in accordance with the terms of 
the agreement, and the cessation would not, if this Act 
were read without reference to this subsection, constitute 
a transfer or disposition of those rights by the taxpayer, 


(a) the taxpayer is deemed to have disposed of those 
rights at the particular time to a person with whom the 
taxpayer was dealing at arm’s length and to have re- 
ceived the particular amounts as consideration for the 
disposition; and 


(b) for the purpose of determining the amount, if any, 
of the benefit that the taxpayer is deemed by para- 
graph (1)(b) to have received as a consequence of the 
disposition referred to in paragraph (a), the taxpayer is 
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deemed to have paid an amount to acquire those rights 
equal to the amount, if any, by which 


(1) the amount paid by the taxpayer to acquire those 


rights (determined without reference to this 
subsection) 
exceeds 


(ii) the total of all amounts each of which is an 
amount received by the taxpayer before the partic- 
ular time in respect of the cessation. 

History: Subsec. 7(1.7) added by 2001, c. 17, subsec. 2(5), applicable to 


amounts received on or after March 16, 2001, other than amounts received 
on or after that day 


(a) pursuant to an agreement in writing made before that day in settle- 
ment of claims arising as a result of a cessation occurring before that 
day; or 


(b) pursuant to an order or judgment issued before that day in respect 
of claims arising as a result of a cessation occurring before that day. 


(2) Securities held by trustee [deemed held by 
employee] — If a security is held by a trustee in trust or 
otherwise, whether absolutely, conditionally or contin- 
gently, for an employee, the employee is deemed, for the 
purposes of this section and paragraphs 110(1)(d) to (d.1), 


(a) to have acquired the security at the time the trust 
began to so hold it; and 


(b) to have exchanged or disposed of the security at 
the time the trust exchanged it or disposed of it to any 
person other than the employee. 
Related Provisions: 8(12)— Forfeiture of securities by employee: 
104(21.2) — Capital gains exemption flowed through trust; 110.6(16) — 
Personal trust. 


History: The opening words of subsec. 7(2) amended by 2001, c. 17, sub- 

sec. 2(6), applicable to 2000 et seq. The opening words formerly read: 
(2) If a security is held by a trustee in trust or otherwise, whether 
absolutely, conditionally or contingently, for an employee, the em- 
ployee is deemed, for the purposes of this section and paragraphs 
110(1)(d) and (d.1), 


Subsec. 7(2) amended by 1999, c. 22, subsec. 3(6), applicable to 1998 er 
seq. The subsec. formerly read: 


(2) Shares held by trustee — Where a share is held by a trustee in 
trust or otherwise, whether absolutely, conditionally or contin- 
gently, for an employee, the employee shall be deemed, for the pur- 
poses of this section and paragraphs 110(1)(d) and (d.1), 


(a) to have acquired the share at the time the trust commenced 
so to hold it; and 


(b) to have exchanged or disposed of the share at the time the 
trust exchanged it or disposed of it to any person other than the 
employee. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock 
options. 


(3) Special provision [taxable benefit is under s. 7 
only] — If a particular qualifying person has agreed to 
sell or issue securities of the particular person, or of a 
qualifying person with which it does not deal at arm’s 
length, to an employee of the particular person or of a 
qualifying person with which it does not deal at arm’s 
length, 


(a) except as provided by this section, the employee is 
deemed to have neither received nor enjoyed any ben- 
efit under or because of the agreement; and 


(b) the income for a taxation year of any person is 
deemed to be not less than its income for the year 
would have been if a benefit had not been conferred 
on the employee by the sale or issue of the securities. 


History: Subsec. 7(3) amended by 1999, c. 22, subsec. 3(6), applicable to 
1995 et seq., except that the reference in para. 7(3)(b) to “person” shall be 
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read as “corporation” in respect of benefits conferred before March 1998. 
The subsec. formerly read: 
(3) Where a corporation has agreed to sell or issue shares of the 
capital stock of the corporation or of a corporation with which it 
does not deal at arm’s length to an employee of the corporation or 
of a corporation with which it does not deal at arm’s length 


(a) no benefit shall be deemed to have been received or enjoyed 
by the employee under or by virtue of the agreement for the 
purpose of this Part except as provided by this section; and 


(b) the income for a taxation year of the corporation or of a 
corporation with which it does not deal at arm’s length shall be 
deemed to be not less than its income for the year would have 
been if a benefit had not been conferred on the employee by the 
sale or issue of the shares to the employee or to a person in 
whom the employee’s rights under the agreement have become 
vested. 


Selected Cases [subsec. 7(3)]: Placer Dome Inc. y. Canada, [1992] 2 
C.T.C. 99 (FCA); leave to appeal to SCC refused (March 18, 1993), Doc. 
23247 [unreported] (Payments by taxpayer into employees’ stock purchase 
plan not deductible); Kaiser Petroleum Ltd. v. Canada, [1990] 2 C.T.C. 
439 (FCA); leave to appeal to SCC refused (1991), 136 N.R. 407 (note) 
(Compensation paid to employees to terminate employees’ stock option 
was non-deductible capital outlay). 


Interpretation Bulletins: [T-96R6: Options granted by corporations to 
acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-113R4: Benefits to employees — stock options. 


1.T. Technical News: No. 7 (stock options plans — receipt of cash in 
lieu of shares). 


Advance Tax Rulings: ATR-64: Phantom stock award plan. 


(4) Application of subsec. (1) — For greater certainty 
it is hereby declared that, where a person to whom any 
provision of subsection (1) would otherwise apply has 
ceased to be an employee before all things have happened 
that would make that provision applicable, subsection (1) 
shall continue to apply as though the person were still an 
employee and as though the employment were still in 
existence. 

Selected Cases [Subsec. 7(4)]: Grohne v. Canada, [1989] 1 C.T.C. 
434 (FCTD) (Shares acquired by director/shareholder pursuant to rights 
offering were not benefit received by virtue of office); Hurd v. R., [1981] 
C.T.C. 209 (FCA) (Benefit from exercise of option taxable where U.S. 
resident performed duties in Canada in year of exercise. No treaty 
exemption). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock 
options. 


(5) Non-application of this section — This section 
does not apply if the benefit conferred by the agreement 
was not received in respect of, in the course of, or by vir- 
tue of, the employment. 

Selected Cases [subsec. 7(5)]: Grohne v. Canada, [1989] 1 C.T.C. 


434 (FCTD) (Shares acquired by director/shareholder pursuant to rights 
offering were not benefit received by virtue of office). 


(6) Sale to trustee for employees — If a particular 
qualifying person has entered into an arrangement under 
which securities of the particular person, or of a qualify- 
ing person with which it does not deal at arm’s length, are 
sold or issued by either person to a trustee to be held by 
the trustee in trust for sale to an employee of the particu- 
lar person or of a qualifying person with which it does not 
deal at arm’s length, 


(a) for the purposes of this section (other than subsec- 
tion (2)) and paragraphs 110(1)(d) to (d.1), 


(i) any particular rights of the employee under the 
alrangement in respect of those securities are 
deemed to be rights under a particular agreement 
with the particular person under which the particu- 
lar person has agreed to sell or issue securities to 
the employee, 
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(ii) any securities acquired under the arrangement 
by the employee or by a person in whom the partic- 
ular rights have become vested are deemed to be 
securities acquired under the particular agreement, 
and 


(iii) any amounts paid or agreed to be paid to the 
trustee for any securities acquired under the ar- 
rangement by the employee or by a person in 
whom the particular rights have become vested are 
deemed to be amounts paid or agreed to be paid to 
the particular person for securities acquired under 
the particular agreement; and 


(b) subsection (2) does not apply in respect of securi- 
ties held by the trustee under the arrangement. 


History: The opening words of para. 7(6)(a) amended to replace 
“110(1)(d) and (d.1)” with “110(1)(d) to (d.1)” by 2001, c. 17, subsec. 
2(7), applicable to 2000 et seq. 


Subsec. 7(6) amended by 1999, c. 22, subsec. 3(7), applicable to 1998 et 
seq. The subsec. formerly read: 


(6) Where a corporation has entered into an arrangement under 
which shares of the capital stock of the corporation or of a corpora- 
tion with which it does not deal at arm’s length are sold or issued by 
either corporation to a trustee to be held by the trustee in trust for 
sale to an employee of the corporation or of a corporation with 
which it does not deal at arm’s length, 


(a) for the purposes of this section (except subsection (2)) and 
paragraphs 110(1)(d) and (d.1), any rights of the employee 
under the arrangement in respect of those shares, any shares ac- 
quired thereunder by the employee or by a person in whom 
those rights have become vested, and any amounts paid or 
agreed to be paid to the trustee for any shares acquired thereun- 
der by the employee or any such person, shall be deemed to be, 
respectively, rights under, shares acquired under, and amounts 
paid or agreed to be paid to the corporation for shares acquired 
under, an agreement with the corporation under which the cor- 
poration has agreed to sell or issue shares to the employee; and 


(b) subsection (2) does not apply in respect of shares held by 
the trustee under the arrangement. 


All that portion of subsec. 7(6) preceding para. (b) substituted by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 4(5), applicable to 1988 et seg. That por- 
tion formerly read: 


(6) Shares purchased by trustee for employees — Where a cor- 
poration has entered into an arrangement whereby shares of the cor- 
poration or of a corporation with which it does not deal at arm’s 
length are purchased by a trustee to be held by the trustee in trust 
for sale to an employee of the corporation or of a corporation with 
whom it does not deal at arm’s length, 


(a) for the purposes of this section except subsection (2), any 
rights of the employee under the arrangement in respect of 
those shares, any shares acquired thereunder by the employee or 
by a person in whom rights of the employee thereunder in re- 
spect of those shares have become vested, and any amounts 
paid or agreed to be paid to the trustee for any shares acquired 
thereunder by the employee or any such person, shall be 
deemed to be, respectively, rights under, shares acquired under, 
and amounts paid or agreed to be paid to the corporation for 
shares acquired under, an agreement with the corporation 
whereby the corporation has agreed to sell or issue shares to the 
employee; and 


Advance Tax Rulings: ATR-15: Employee stock option plan. 


(7) Definitions — The definitions in this subsection ap- 
ply in this section and in subsection 47(3), paragraphs 
53(1)G) and 110(1)(d) and (d.01) and _ subsections 
110(1.5), (1.6) and (2.1). 


Proposed Amendment — 7(7) opening words 


(7) Definitions — The following definitions apply in 
this section and in subsection 47(3), paragraphs 53(1)Q), 
110(1)(d) and (d.01) and subsections 110(1.5) to (1.8) 
and (2.1). 


S. 7(8) 


Application: The February 27, 2004 draft legislation, s. 3, will amend 
the opening words of subsec. 7(7) to read as above, applicable after 
1998, except that they do not apply to a right under an agreement to 
which subsec. 7(7) does not (except for the purpose of applying para. 
7(3)(b)) apply; and yerere —_ the opening words are to be read as 
follows: 

(7) The definitions in this subsection apply in this section and in 

paragraph 110(1)(d) and subsections 110(1.5) to (1.8). 
Technical Notes (December 20, 2002): Subsection 7(7) 
defines the expressions “qualifying person” and “security” for 
the purposes of section 7 and certain other provisions of the 
Act relating to those agreements. “Qualifying person” is de- 
fined as a corporation or a mutual fund trust. “Security” is de- 
fined as a share issued by a corporation or a unit of a mutual 
fund trust. 
Subsection 11) i is ecies to have these definitions also apply 
for the purposes of new subsections 110(1.7) and (1.8). New 
subsection 110(1.7) ensures that a reduction in the exercise 
price under an employee. security option will not disqualify the 
employee from claiming the security option deduction under 
paragraph 110(1)(d), provided certain conditions are met. New 
subsection 110(1.8) sets out the conditions that must be met in 
order for new subsection 110(1.7) to apply. 
This amendment, which applies after 1998, is consequential to 
the enactment of new subsections 110(1.7) and (1.8). For addi- 
tional information, see the commentary to those subsections. 


‘qualifying person’? means a corporation or a mutual 
fund trust. 


“security” of a qualifying person means 


(a) if the person is a corporation, a share of the capital 
stock of the corporation; and 


(b) if the person is a mutual fund trust, a unit of the 
trust. 
History; The opening words of subsec. 7(7) amended by 2001, c. 17, sub- 
sec. 2(8), applicable after 1997, except that 


(a) it does not apply to a right under an agreement to which the sub- 
sec. as enacted by S.C. 1999, c. 22, s. 3(7), does not (except for the 
purpose of applying para. 7(3)(b)) apply; and 
(b) before 2000, the opening words of the subsec., as amended, shall 
be read as: 
“(7) The definitions in this subsection apply in this section and 
in paragraph 110(1)(d) and subsections 110(1.5) and (1.6).” 
The opening words formerly read: 
(7) The definitions in this subsection apply in this section and in 
paragraph 110(1)(d). 


Subsec. 7(7) added by 1999, c. 22, subsec. 3(7), applicable after 1994 but, 
except for the purpose of applying para. 7(3)(b), it does not apply to a 
right under an agreement made before March 1998 to sell or issue trust 
units to an individual unless 


(a) the right was outstanding at the end of February 1998 and was not 
disposed of before March 1998 in circumstances to which para. 
7(1)(b), as amended, applies; and 
(b) the individual so elects in writing filed with the Minister of Na- 
tional Revenue on or before the later of 
(1) the filing-due date for the individual’s taxation year that in- 
cludes the earlier of 
(A) the time of the individual’s death, and 
(B) the time that the right was first disposed of after February 
1998, and 
(ii) January 1, 2000. 


(8) Deferral in respect of non-CCPC employee op- 
tions — Where a particular qualifying person (other than 
a Canadian-controlled private corporation) has agreed to 
sell or issue securities of the particular qualifying person 
(or of a qualifying person with which it does not deal at 
arm’s length) to a taxpayer who is an employee of the 
particular qualifying person (or of a qualifying person 
with which the particular qualifying person does not deal 


S. 7(8) 


at arm’s length), in applying paragraph (1)(a) in respect of 
the taxpayer’s acquisition of a security under the agree- 
ment, the reference in that paragraph to “the taxation year 
in which the employee acquired the securities” shall be 
read as a reference to “the taxation year in which the em- 
ployee disposed of or exchanged the securities” if 

(a) the acquisition is a qualifying acquisition; and 

(b) the taxpayer elects, in accordance with subsection 

(10), to have this subsection apply in respect of the 

acquisition. 
Related Provisions: 7(1.3)— Order of potas of securities; 
7(9) — Meaning of “qualifying acquisition’; 7(10) — Election for the 
purpose of subsec. (8); 7(13) — Revocation of election; 7(14) — Deferral 
deemed valid at CCRA’s discretion; 7(15) — No source withholding re- 
quired when deferred benefit included; 7(16) — Prescribed form required 


while security held; 47(3)(a) — No averaging of cost on disposition of 
securities. 


History: Subsec. 7(8) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 


Regulations: 200(5) (information return). 


(9) Meaning of “qualifying acquisition” — For the 
purpose of subsection (8), a taxpayer’s acquisition of a 
security under an agreement made by a particular qualify- 
ing person is a qualifying acquisition if 

(a) the acquisition occurs after February 27, 2000; 


(b) the taxpayer would, if this Act were read without 
reference to subsection (8), be entitled to deduct an 
amount under paragraph 110(1)(d) in respect of the ac- 
quisition in computing income for the taxation year in 
which the security is acquired; 


(c) where the particular qualifying person is a corpora- 
tion, the taxpayer was not, at the time immediately af- 
ter the agreement was made, a person who would, if 
the references in the portion of the definition “‘speci- 
fied shareholder” in subsection 248(1) before para- 
graph (a) to “in a taxation year” and “at any time in 
the year” were read as references to “at any time” and 
“at that time’, respectively, be a specified shareholder 
of any of 


(i) the particular qualifying person, 


(11) any qualifying person that, at that time, was an 
employer of the taxpayer and was not dealing at 
arm’s length with the particular qualifying person, 
and 


(iii) the qualifying person of which the taxpayer 
had, under the agreement, a right to acquire a se- 
curity; and 


(d) where the security is a share, 


(i) it is of a class of shares that, at the time the ac- 
quisition occurs, is listed on a prescribed stock ex- 
change, and 


(ii) where rights under the agreement were ac- 
quired by the taxpayer as a result of one or more 
dispositions to which subsection (1.4) applied, 
none of the rights that were the subject of any of 
the dispositions included a right to acquire a share 
of a class of shares that, at the time the rights were 
disposed of, was not listed on any prescribed stock 
exchange. 


‘Proposed Amendment — Taye) 
Letter from Dept. of Rinaniene December 12, 2003: 
Monsieur, 


La présente vient compléter la lettre que vous avez recue du 
Ministre des finances en réponse a votre lettre du 14 avril 2003 et 


Dans votre lettre du 14 avril 2003, vous nous 
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fait également suite a plusieurs conversations téléphoniques entre 
des agents de ce ministere et des. teprésentants - de votre firme. 


emandiez 
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(LIR). Cotte sets avait sae but de shee aux 


ee sania esriptenbe 
nous avez oe : 


dire exercée sur une action ae de Cessionnaire. Cat 
_ Schange a aux aaa = au paragra 
pare 


e 
cee 
Oo 
ives 
= 
2 
| catia 
SP 
Oo 
ee 
mm 

eo 
a 
spon 
—O& 
oon. 
oo. 
feomeet 
oO 
ce 


“tions sur les actions de 
de Cessionnaire sont : 


de croissance’ ide ont es reprises q 
 séparées par la réorganisation. 


Subdivision a — Office or Employment 


Selon le paragraphe 7(1) LI 
tion a la suite de la levée du 


paragraphe (8) Li permet un report 
ment ou Vemployé sells des io 
Tactio 


History: Subsec. 7(9) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 


(10) Election for the purpose of subsection (8) — 
For the purpose of subsection (8), a taxpayer’s election to 
have that subsection apply in respect of the taxpayer’s ac- 
quisition of a particular security under an agreement re- 
ferred to in subsection (1) is in accordance with this sub- 
section if | 


(a) the election is filed, in prescribed form and manner 
at a particular time that is before January 16 of the 
year following the year in which the acquisition oc- 
curs, with a person who would be required to file an 
information return in respect of the acquisition if sub- 
section (8) were read without reference to paragraph 


(8)(b); 


(b) the taxpayer is resident in Canada at the time the 
acquisition occurs; and 


(c) the specified value of the particular security does 
not exceed the amount by which 


(i) $100,000 
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exceeds 


(11) the total of all amounts each of which is the 
specified value of another security acquired by the 
taxpayer at or before the particular time under an 
agreement referred to in subsection (1), where 


(A) the taxpayer’s right to acquire that other se- 
curity first became exercisable in the year that 
the taxpayer’s right to acquire the particular se- 
curity first became exercisable, and 


(B) at or before the particular time, the taxpayer 
has elected in accordance with this subsection 
to have subsection (8) apply in respect of the 
acquisition of that other security. 


Related Provisions: 7(11)— Meaning of “specified value”; 7(12) — 
Order of exercise of identical options; 7(13) — Revocation of election. 


History: Subsec. 7(10) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. An election under subsec. 7(10) to have subsec. 7(8) apply in 
respect of a security acquired in 2000 is deemed to have been filed in a 
timely manner if it is filed before August 14, 2001. 


Forms: T1212: Statement of deferred stock option benefits. 


(11) Meaning of “specified value” — For the purpose 
of paragraph (10)(c), the specified value of a particular 
security acquired by a taxpayer under an agreement re- 
ferred to in subsection (1) is the amount determined by 
the formula 


: A/B 
where 


A is the fair market value, determined at the time the 

agreement was made, of a security that was the subject 

of the agreement at the time the agreement was made; 

and 

iS 
(a) except where paragraph (b) applies, 1, and 
(b) where the number or type of securities that are 
the subject of the agreement has been modified in 
any way after the time the agreement was made, 
the number of securities (including any fraction of 
a security) that it 1s reasonable to consider the tax- 
payer would, at the time the particular security was 
acquired, have a right to acquire under the agree- 
ment in lieu of one of the securities that was the 
subject of the agreement at the time the agreement 
was made. 


History: Subsec. 7(11) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 


(12) Identical options — order of exercise — Un- 
less the context otherwise requires, a taxpayer is deemed 
to exercise identical rights to acquire securities under 
agreements referred to in subsection (1) 


(a) where the taxpayer has designated an order, in the 
order so designated; and 


(b) in any other case, in the order in which those rights 
first became exercisable and, in the case of identical 
rights that first became exercisable at the same time, in 
the order in which the agreements under which those 
rights were acquired were made. 


Related Provisions: 248(12) — Identical properties. 


History: Subsec. 7(12) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 


(13) Revoked election — For the purposes of this sec- 
tion (other than this subsection), an election filed by a 
taxpayer to have subsection (8) apply to the taxpayer’s 
acquisition of a security is deemed never to have been 
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filed if, before January 16 of the year following the year 
in which the acquisition occurs, the taxpayer files with the 
person with whom the election was filed a written revoca- 
tion of the election. 


History: Subsec. 7(13) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seg. A written request under subsec. 7(13) to revoke an election in 
respect of a security acquired in 2000 is deemed to have been filed in a 
timely manner if it is filed before August 14, 2001. 


(14) Deferral deemed valid — For the purposes of this 
section and paragraph 110(1)(d), where a taxpayer files 
an election to have subsection (8) apply in respect of the 
taxpayer’s acquisition of a particular security and subsec- 
tion (8) would not apply to the acquisition if this section 
were read without reference to this subsection, the follow- 
ing rules apply if the Minister so notifies the taxpayer in 
writing: 


(a) the acquisition is deemed, for the purpose of sub- 
section (8), to be a qualifying acquisition; 


(b) the taxpayer is deemed to have elected, in accor- 
dance with subsection (10), at the time of the acquisi- 
tion, to have subsection (8) apply in respect of the ac- 
quisition; and 


(c) if, at the time the Minister sends the notice, the tax- 
payer has not disposed of the security, the taxpayer is 
deemed (other than for the purpose of subsection 
(1.5)) to have disposed of the security at that time and 
to have acquired the security immediately after that 
time other than under an agreement referred to in sub- 
section (1). 


History: Subsec. 7(14) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 


(15) Withholding — Where, because of subsection (8), 
a taxpayer is deemed by paragraph (1)(a) to have received 
a benefit from employment in a taxation year, the benefit 
is deemed to be nil for the purpose of subsection 153(1). 


History: Subsec. 7(15) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 ef seq. 


(16) Prescribed form for deferral — Where, at any 
time in a taxation year, a taxpayer holds a security that 
was acquired under circumstances to which subsection (8) 
applied, the taxpayer shall file with the Minister, with the 
taxpayer’s return of income for the year, a prescribed 
form containing prescribed information relating to the 
taxpayer’s acquisition and disposition of securities under 
agreements referred to in subsection (1). 


History: Subsec. 7(16) added by 2001, c. 17, subsec. 2(9), applicable to 
2000 et seq. 

Forms: T1212: Statement of deferred stock option benefits. 
Definitions [s. 7]: 


“amount” — 248(1); “arm’s length” — 7(1.11), 


251(1); “Canadian-controlled private corporation” — 125(7), 248(1); “Ca- 
nadian corporation” — 89(1), 248(1); “class of shares” — 248(6); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “designated person” — 
7(1.4)(b); “disposed”, “disposition” — 7(1.6), 248(1); “employee”, ““em- 
ployer”, “employment” — 248(1); “exchanged option” — 7(1.4)(a); “ex- 
changed securities”, “exchanged shares” — 7(1.5)(a); “identical”? — 
248(12); “Minister” — 248(1); “mutual fund trust’ — 132(6)-(7), 


132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “new option”.— 


7(1.4)(b); “new securities”, “new shares” — 7(1.4)(b); “old securities”, 
“old shares” — 7(1.4)(a); “person”, “prescribed” — 248(1); “prescribed 
stock exchange” — 248(29), Reg. 3200, 3201; “property” — 248(1); 
“qualifying acquisition” — 7(9); * ; “resident in 
Canada” — 250; “securities”, “security” —7(7); “share”, “specified 
shareholder” — 248(1); “specified value” —7(11); “taxation year” — 
249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “written” — In- 


terpretation Act 35(1)‘writing”. 
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Deductions 


8. (1) Deductions allowed — In computing a tax- 
payer’s income for a taxation year from an office or em- 
ployment, there may be deducted such of the following 
amounts as are wholly applicable to that source or such 
part of the following amounts as may reasonably be re- 
garded as applicable thereto: 


(a) [Repealed] 


History: Para. 8(1)(a) repealed by 2001, c. 17, subsec. 3(1), applicable to 
1998 et seq. The para. formerly read: 


(a) volunteers’ [emergency workers’] deduction — in respect of 
each employer of the taxpayer that is a government, municipality or 
public authority, the lesser of $1,000 and the total of all amounts 
received in the year by the taxpayer from the employer that are 


(i) included in the taxpayer’s income for the year from an office 
or employment, and 


(11) from the performance, as a volunteer, of the taxpayer’s du- 
ties as 


(A) an ambulance technician, 
(B) a firefighter, or 


(C) a person who assists in the search or rescue of individu- 
als or in ‘other emergency situations, 


except that no amount may be so deducted in respect of an em- 
ployer if the taxpayer is employed in the year, otherwise than as a 
volunteer, by the employer in connection with the performance of 
any of the duties referred to in subparagraph (ii) or of similar duties; 


Para. 8(1)(a) added by 1999, c. 22, subsec. 4(1), applicable to 1998 et seq. 


(b) legal expenses of employee — amounts paid 
by the taxpayer in the year as or on account of legal 
expenses incurred by the taxpayer to collect or estab- 
lish a right to salary or wages owed to the taxpayer by 
the employer or former employer of the taxpayer; 


sash B(1y(b), even net amount, cmt iced? wou. ia 
be taxable as employment income. This would be the case, for — 
example, with tespect to legal - neurred bya taxpayer to 


ance policy provided through a an employer. oS _ 
Paragraph 8(1)(b) is amended, effective for amounts paid after / 


2000, to allow a deduction for legal expenses incurred by a tax- 
payer to collect, or establish a tight to collect, an amount that, — 
if received, would be included in eee the haere4 $s em- _ 
ployment income. _ 


Related Provisions: 6(1)(j) — Reimbursements and awards; 6(8) — 
GST rebate included in income; 60(0.1)(i)(B) — Legal expenses re retir- 
ing allowance. 


Selected Cases [para. 8(1)(b)]: Wilson v. Canada, [1990] 2 CTC, 
169 (FCTD); aff'd [1991] 2 C.T.C. 69 (FCA) (Legal expenses for defend- 
ing criminal charges, not deductible). 
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Interpretation Bulletins: IT-99RS5: Legal and accounting fees. 
Forms: 1777: Statement of employment expenses; T4044: Employment 
expenses [guide]. 
(c) clergy residence — where, in the year, the 
taxpayer 
(i) is a member of the clergy or of a religious order 
or a regular minister of a religious denomination, 


and 

(ii) is 
(A) in charge of a ‘diocese, parish or 
congregation, 


(B) ministering to a diocese, parish or congre- 
gation, or 


(C) engaged exclusively in full-time administra- 
tive service by appointment of a religious order 
or religious denomination, 


the amount, not exceeding the taxpayer’s remunera- 
tion for the year from the office or employment, equal 
to 


(iii) the total of all amounts including amounts in 
respect of utilities, included in computing the tax- 
payer’s income for the year under section 6 in re- 
spect of the residence or other living accommoda- 
tion occupied by the taxpayer in the course of, or 
because of, the taxpayer’s office or employment as 
such a member or minister so in charge of or min- 
istering to a diocese, parish or congregation, or so 
engaged in such administrative service, or 


(iv) rent and utilities paid by the taxpayer for the 
taxpayer’s principal place of residence (or other 
principal living accommodation), ordinarily occu- 
pied during the year by the taxpayer, or the fair 
rental value of such a residence (or other living ac- 
commodation), including utilities, owned by the 
taxpayer or the taxpayer’s spouse or common-law 
partner, not exceeding the lesser of 


(A) the greater of 


(I) $1,000 multiplied by the number of 
months (to a maximum of ten) in the year, 
during which the taxpayer is a person de- 
scribed in subparagraphs (i) and (ii), and 
(iI) one-third of the taxpayer’s remuneration 
for the year from the office or employment, 
and 


(B) the amount, if any, by which 


(1) the rent paid or the fair rental value of the 
residence or living accommodation, includ- 
ing utilities 
exceeds 

(II) the total of all amounts each of which is 
an amount deducted, in connection with the 
same accommodation or residence, in com- 
puting an individual’s income for the year 
from an office or employment or from a bus- 
iness (other than an amount deducted under 
this paragraph by the taxpayer), to the extent 
that the amount can reasonably be consid- 
ered to relate to the period, or a portion of 
the period, in respect of which an amount is 


claimed by the taxpayer under _ this 
paragraph; 
Related Provisions: 8(10)—Employer’s certificate required; 


146(1)“earned income”(a)(i) — Earned income for RRSP purposes in- 
cludes value of residence. 
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History: Para. 8(1)(c) amended by 2001, c. 17, subsec. 3(2), applicable to 
2001 et seg. The para. formerly read: 


(c) clergyman’s residence — where the taxpayer is a member of 
the clergy or of a religious order or a regular minister of a religious 
denomination, and is in charge of or ministering to a diocese, parish 
or congregation, or engaged exclusively in full-time administrative 
service by appointment of a religious order or religious denomina- 
tion, an amount equal to 


(1) the value of the residence or other living accommodation oc- 
cupied by the taxpayer in the course of or by virtue of the tax- 
payer’s office or employment as such a member or minister so 
in charge of or ministering to a diocese, parish or congregation, 
or so engaged in such administrative service, to the extent that 
that value is included in computing the taxpayer’s income for 
the year by virtue of section 6, or 


(ii) rent paid by the taxpayer for a residence or other living ac- 
commodation rented and occupied by the taxpayer, or the fair 
rental value of a residence or other living accommodation 
owned and occupied by the taxpayer, during the year but not, in 
either case, exceeding the taxpayer’s remuneration from the 
taxpayer’s office or employment as described in subparagraph 
(i); 
Selected Cases: Canadian Council of Christian Charities v. Canada 
(Minister of Finance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy 
documents restricted); Fitch v. R., [1999] 2 C.T.C. 2419 (TCC) (Mere 
teaching falls short of ministering to congregation); Austin v. R., [1999] 2 
C.T.C. 2270 (TCC) (Role of taxpayer in context of particular denomina- 
tion is factor); Zylstra v. MNR, [1997] 2 C.T.C. 203 (FCA) (Deduction 
denied where no “religious order” involved. 


Interpretation Bulletins: IT-99RS: Legal and accounting fees; IT- 
141R: Clergy residence deduction. 


Forms: T1223: Clergy residence deduction; T2200: Declaration of condi- 
tions of employment. 


(d) teachers’ exchange fund contribution — a 
single amount, in respect of all employments of the 
taxpayer as a teacher, not exceeding $250 paid by the 
taxpayer in the year to a fund established by the Cana- 
dian Education Association for the benefit of teachers 
from Commonwealth countries present in Canada 
under a teachers’ exchange arrangement; 


(ec) expenses of railway employees — amounts 
disbursed by the taxpayer in the year for meals and 
lodging while employed by a railway company 
(i) away from the taxpayer’s ordinary place of resi- 
dence as a relieving telegrapher or station agent or 
on maintenance and repair work, or 


(ii) away from the municipality and the metropoli- 
tan area, if there is one, where the taxpayer’s home 
terminal was located, and at a location from which, 
by reason of distance from the place where the tax- 
payer maintained a self-contained domestic estab- 
lishment in which the taxpayer resided and actually 
supported a spouse or common-law partner or a 
person dependent upon the taxpayer for support 
and connected with the taxpayer by blood relation- 
ship, marriage or common-law partnership or 
adoption, the taxpayer could not reasonably be ex- 
pected to return daily to that place, 


to the extent that the taxpayer has not been reimbursed 
and is not entitled to be reimbursed in respect thereof; 


Related Provisions: 6(6) — Employment — remote and special work 
sites; 6(8) — GST rebate included in income; 8(1)(h) — Travelling ex- 
penses; 8(11) — GST; 67.1 — Expenses for food, ete.. 

History: Subpara. 8(1)(e)(ii) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, and by Sch. 2, s. 
10, to replace “marriage” with “marriage or common-law partnership”, ap- 
plicable to 2001 ef seg., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 
Interpretation Bulletins: [T-518R: Food, beverages and entertainment 
expenses. 
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Information Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees. 


Forms: TL2: Claim for meals and lodging expenses. 


(f) sales expenses [of commission em- 
ployee] — where the taxpayer was employed in the 
year in connection with the selling of property or ne- 
gotiating of contracts for the taxpayer’s employer, and 


(i) under the contract of employment was required 
to pay the taxpayer’s own expenses, 


(ii) was ordinarily required to carry on the duties of 
the employment away from the employer’s place 
of business, 


(iii) was remunerated in whole or part by commis- 
sions or other similar amounts fixed by reference to 
the volume of the sales made or the contracts nego- 
tiated, and 


(iv) was not in receipt of an allowance for travel 
expenses in respect of the taxation year that was, 
by virtue of subparagraph 6(1)(b)(v), not included 
in computing the taxpayer’s income, | 


amounts expended by the taxpayer in the year for the 
purpose of earning the income from the employment 
(not exceeding the commissions or other similar 
amounts referred to in subparagraph (111) and received 
by the taxpayer in the year) to the extent that such 
amounts were not 


(v) outlays, losses or replacements. of capital or 
payments on account of capital, except as de- 
scribed in paragraph (j), 


(vi) outlays.or expenses that would, by virtue of 
paragraph 18(1)(), not be deductible in computing 
the taxpayer’s income for the. year if the employ- 
ment were a business carried on by. the. taxpayer, or 


(vii) amounts the payment of which reduced the 
amount that would otherwise be included in com- 
puting the taxpayer’s income for. the year because 
of paragraph 6(1)(e); 


Related Provisions: 6(1)(b)(v) — Allowance for travelling expenses; 
6(8) — GST rebate included in income; 8(1)(h) — Travelling expenses; 
8(1)(h.1) — Motor vehicle travelling expenses; 8(1)(j) — Auto and air- 
craft costs; 8(4) — Limitation — meals; 8(9) — Limitation — aircraft ex- 
penses; 8(10) — Employer’s certificate; 8(13)-— Work space in home; 
18(1)(h) — Personal or living expenses; 18(1)(1) — Use of recreational fa- 
cilities, and club dues; 18(1)(r) — Limitation on employer deductibility; 
67.1 — 50% limitation on expenses for meals and entertainment; 67.3 — 
Limitation re cost of leasing passenger vehicle; Reg. 102(2)(d)(i) — Effect 
of deduction on source withholdings. 


History: Subpara. 8(1)(f)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 5(1), applicable to 1990 et seq. 


Selected Cases [para. 8(1)(f)]: Gifford v. R., [2004] 2 C.T.C. 1 (SCC) 
(Interest on borrowed funds used to acquire client list was “on account of 
capital” and not deductible); Gilling v. MNR, [1990] 1 C.T.C. 392 (FCTD) 
(Taxpayer paid salary for principal. management function and commis- 
sions for secondary sales function ordinarily required to carry on duties 
away from place of business); Verrier v. R., [1990] 1 C.T.C. 313 (FCA); 
leave to appeal to SCC refused (1990), 120 N.R. 80 (note) (Gas and other 
expenses not deductible where automobile salesperson required, by im- 
plied term of contract, to perform duties away from employer’s location); 
Malik v. MNR, [1989] 1 C.T.C. 316 (FCTD) (Term of employment con- 
tract requiring real estate salesperson each year to show he was in good 
financial standing did not result in deductibility of interest payments on 
personal loan. Insufficient connection with employment); Thompson v. 
MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for office in home owned 
by taxpayer disallowed except for portion of utilities). 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including 
work space in home expenses; IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt; IT-518R: Food, beverages and 
entertainment expenses; IT-522R: Vehicle, travel and sales expenses of 
employees. 
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1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 
Forms: 1777: Statement of employment expenses; T2200: Declaration of 
conditions of employment; TD1X: Statement,of commission income and 
expenses for payroll tax deductions, T4044: Employment expenses 
[guide]. 
(g) transport employee’s expenses — where the 
taxpayer was an employee of a person whose principal 
business was passenger, goods, or passenger and 
goods transport and the duties of the employment re- 
quired the taxpayer, regularly, 


(i) to travel, away from the municipality where the 
employer’s establishment to which the taxpayer re- 
ported for work was located and away from the 
metropolitan area, if there is one, where it was lo- 
cated, on vehicles used by the employer to trans- 
port the goods or passengers, and 


(ii) while so away from that municipality and met- 
ropolitan area, to make, disbursements for meals 
and lodging, 


amounts so disbursed by the taxpayer in the year to the 

extent that the taxpayer has not been reimbursed and is 

not entitled to be reimbursed in respect thereof; 
Related Provisions: 6(1)(b)(vii) — Allowance for travelling expenses; 
6(8) — GST rebate included in income; 8(1)(h) — Travelling expenses; 


8(11) — GST rebate deemed not to be reimbursement; 67.1 — Expenses 
for food, etc. 


Selected Cases [para. 8(1)(g)]: Crawford v. R., [2003] 4 C.T.C. 8 
(FCA) (“Meals and lodging” to be read conjunctively); Hiscoe v. R., 
[2002] 4 C.T.C. 2438 (TCC) (Conjunctive nature of provision not 
considered); R. v. Creamer, [1976] C.T.C. 676 (FCTD) (Expenses for 
meals not deductible where employer not principally in transportation); R. 
v. Deimert, [1976] C.T.C. 301 (FCTD) (Costs of travelling home for 
weekends not incurred in course of employment). 


Interpretation Bulletins: IT-254R2: Fishermen — employees and sea- 
farers — value of rations and quarters (archived); IT-518R: Food, bever- 
ages and entertainment expenses. 


Information Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees. 


Forms: TL2: Claim for meals and lodging expenses. 


(h) travel expenses — where the taxpayer, in the 
year, 


(i) was ordinarily required to carry on the duties of 
the office or employment away from the em- 
ployer’s place of business or in different places, 
and 


(ii) was required under the contract of employment 
to pay the travel expenses incurred by the taxpayer 
in the performance of the duties of the office or 
employment, 


amounts expended by the taxpayer in the year (other 
than motor vehicle expenses) for travelling in the 
course of the office or employment, except where the 
taxpayer 


(i11) received an allowance for travel expenses that 

was, because of subparagraph 6(1)(b)(v), (vi) or 

(vii), not included in computing the taxpayer’s in- 
_ come for the year, or 


(iv) claims a deduction for the year under para- 

graph (e), (f) or (g); 
Related Provisions: 6(8)— GST rebate included in income; 
8(1)(h.1) — Motor vehicle travel expenses; 8(1)G) — Auto and aircraft 
costs; 8(4) — Limitation — meals; 8(9) — Limitation — aircraft ex- 
penses; 8(10) — Employer’s certificate; 67.1 — 50% limitation on ex- 
penses for meals; 81(3.1) — No tax on allowance or reimbursement for 
part-time employee’s travel expenses; Reg. 102(2)(d)(i) — Effect of de- 
duction on source withholdings. 


Subdivision a — Office or Employment 


History: Para. 8(1)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 5(2), applicable to 1988 et seq. Para. (h) formerly read: 
(h) where the taxpayer, in the year, 
(i) was ordinarily required to carry on the duties of the employ- 
ment away from the employer’s place of business or in different 
places, 
(ii) under the contract of employment was required to pay the 
travel expenses incurred by the taxpayer in the performance of 
the duties of the office or employment, and 
(111) was not in receipt of an allowance for travel expenses that 
was, by virtue of subparagraph 6(1)(b)(v), (vi), (vii) or (vii-.1), 
not included in computing the taxpayer’s income and did not 
claim any deduction for the year under paragraph (e), (f) or (g), 
amounts expended by the taxpayer in the year for travelling in the 
course of the employment; : 
Selected Cases [para. 8(1)(h)]: Imray v. R., [1998] 4 C.T.C. 221 
(FCTD) “Ordinarily” can accommodate situation which occurs, only once 
per year); Merten v. MNR, [1990] 2 C.T.C. 444 (FCTD) (Travel expenses 
between home and worksites away from usual place of work deductible); 
Moore y. R., [1990] 1 C.T.C. 311 (FCA); leave to appeal to SCC refused 
(1990), 121 N.R. 322 (note) (Expenses for travelling pursuant to implied 
_term of employment contract deductible. Expenses for travelling between 
work and home outside regular work hours not deductible); R. v. Chrapko, 
[1988] 2 C.T.C. 342 (FCA) (Travelling expenses to place other than place 
where taxpayer ordinarily worked were deductible); R. v. Mina et al., 
[1988] 1 C.T.C. 380 (FCTD) (Insufficient allowance’ from employer does 
not preclude deduction of expenses in excess of allowance); Hoedel v. R., 
[1986] 2 C.T.C. 419 (FCA) (Expenses of police officer for transporting 
police dog deductible); R. v. Jeromel, [1986] 2 C.T.C. 207 (FCTD) (Ex- 
penses not deductible where contract permits, but does not require, 
travelling); Rozen v. R., [1986] 1 C.T.C. 50 (FCTD); appealed to FCA 
(Dec. 3, 1985), File A-929-85 (Automobile expenses deductible where 
travelling required by implied term of contract); R. v. Patterson, [1982] 
C.T.C. 371 (FCTD) (Expenses deductible where travelling ordinarily 
required). 
Interpretation Bulletins: IT-266: Taxation of members of provincial 
legislative assemblies (archived); IT-421R2: Benefits to individuals, cor- 
porations and shareholders from loans or debt; IT-518R: Food, beverages 
and entertainment expenses; [T-522R: Vehicle, travel and sales expenses 
of employees. 
. Information: Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees; 74-6R2: Power saw expenses. 
1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 
Forms: 1777: Statement of employment expenses; T2200: Declaration of 
conditions of employment; TD1X: Statement of commission income and 
expenses for payroll tax deductions; T4044: Employment expenses 
[guide]. 
(h.1) motor vehicle travel expenses — where the 
taxpayer, in the year, 


(i) was ordinarily required to carry on the duties of 
the office or employment away from the em- 
ployer’s place of business or in different places, 
and 


(11) was required under the contract of employment 
to pay motor vehicle expenses incurred in the per- 
formance of the duties of the office or 
employment, | 


amounts expended by the taxpayer in the year in re- 
spect of motor vehicle expenses incurred for travelling 
in the course of the office or employment, except 
where the taxpayer 


(iii) received an allowance for motor vehicle ex- 
penses that was, because of paragraph 6(1)(b), not 
included in computing the taxpayer’s income for 
the year, or 
(iv) claims a deduction for the year under para- 
graph (f); 

Related Provisions: 6(8) — GST rebate included in income; 8(1)G) — 


Motor vehicle and aircraft costs; 8(10)— Certificate of employer; 
18(1)(r) — Limitation on employer deductibility; 67.3 — Limitation re 
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cost of leasing passenger vehicle; 81(3.1) — No tax on allowance or reim- 
bursement for part-time employee’s travel expenses; Reg. 102(2)(d)(i) — 
Effect of deduction on source withholdings. 


History: Para. 8(1)(h.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
5(3), applicable to 1988 et seq. 

Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt; IT-522R: Vehicle, travel and 
sales expenses of employees. 


1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


Forms: TD1X: Statement of commission income and expenses for pay- 
roll tax deductions; T777: Statement of employment expenses; T2200: 
Declaration of conditions of employment; T4044: Employment expenses 
[guide]. 


(i) dues and other expenses of performing du- 
ties — amounts paid By. he Jiiicaadls in te sii as 


xp yer i ssi to 
ncome for the sea as 


mployee. and ate om BI) 
sine fo oe che an eX- 


dedussibie yy is, 
be included t in COM; 


(1) annual professional iran dues the pay- 
ment of which was necessary to maintain a profes- 
sional status recognized by statute, 


(i) office rent, or salary to an assistant or substi- 
tute, the payment of which by the officer or em- 
ployee was required by the contract of 
employment, 


(iii) the cost of supplies that. were consumed di- 
rectly in the performance of the duties of the office 
or employment and that the officer or employee 
was required by the contract of employment to sup- 
ply and pay for, 

(iv) annual dues to maintain membership in a trade 
union as defined 


(A) by section 3 of the Canada Labour Code, or 


(B) in any provincial statute providing for the 
investigation, conciliation or settlement of in- 
dustrial disputes, 


or to maintain membership in an association of 
public servants the primary object of which is to 
promote the improvement of the members’ condi- 
tions of employment or work, 


(v) annual dues that were, pursuant to the provi- 
sions of a collective agreement, retained by the tax- 
payer’s employer from the taxpayer’s remuneration 
and paid to a trade union or association designated 
in subparagraph (iv) of which the taxpayer was not 
a member, 


(vi) dues to a parity or advisory committee or simi- 
lar body, the payment of which was required under 
the laws of a province in respect of the employ- 
ment for the year, and 


3] 


S. 8(1)()(vii) 


(vii) dues to a professions board, the payment of 
which was required under the laws of a province, 


to the extent that the taxpayer has not been reim- 
bursed, and is not entitled to be reimbursed in respect 
thereof; 


Related Provisions: 6(8)— GST rebate included in income; 
8(1)(.1) — Employer’s portion of UI/EI premiums and CPP contributions 
deductible; 8(1)(r) — Deduction for tools of apprentice auto mechanic; 
8(5) — Certain dues not deductible; 8(10)— Employer’s certificate; 
8(11) — GST rebate deemed not to be reimbursement; 8(13) — Limita- 
tion on home office expenses; Reg. 102(2)(d)(i) — Effect of deduction on 
source withholdings. 


History: Subpara. 8(1)(i)(vii) added by 1998, c. 19, subsec. 69(1), appli- 
cable to 1996 ef seg. 


Selected Cases [para. 8(1)(i)]: Crowe v. R., [2003] 3 C.T.C. 271 
(FCA) (Judiciary not included in “public servants”); Montgomery v. MNR, 
[1999] 2 C.T.C. 196 (FCA); rev’g [1998] 1 C.T.C. 58 (FCTD); rev’g 
[1996] 1 C.T.C. 2796 (TCC) (“Recognized by statute” did not mean pro- 
fession had to be fully regulated); Petrin v. Canada, [1991] 1 C.T.C. 94 
(FCTD) (No deduction for dues to association not recognized by statute); 
Thompson v. MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for home of- 
fice required under contract not deductible as “office rent” where no rent 
paid); Lucas v. R., [1987] 2 C.T.C. 23 (RCTD) (Special increase in associ- 
ation dues due to strike deductible as “annual” dues). 


Regulations: |100(3)(b) (deduction of dues by employer reduces source 
withholding). 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity 
or advisory committee; IT-158R2: Employees’ professional membership 
dues; IT-352R2: Employees’ expenses, including work space in home 
expenses. 


Information Circulars: 74-6R2: Power saw expenses. 


Charities Policies: CPC-008: Gift — Payment to a registered charity 
instead of paying union dues. 


Forms: Tl General — Line 212; T777: Statement of employment ex- 
penses; T2200: Declaration of conditions of employment; TD1X: State- 
ment of commission income and expenses for payroll tax deductions; 
T4044: Employment expenses [guide]. 


(j) motor vehicle and aircraft costs — where a 
deduction may be made under paragraph (f), (h) or 
(h.1) in computing the taxpayer’s income from an of- 
fice or employment for a taxation year, 


(1) any interest paid by the taxpayer in the year on 
borrowed money used for the purpose of acquiring, 
or on an amount payable for the acquisition of, pro- 
perty that is 


(A) a motor vehicle that is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the taxpayer’s 
office or employment, and 


(ii) such part, if any, of the capital cost to the tax- 
payer of 


(A) a motor vehicle that is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the office or 
employment as is allowed by regulation; 


Related Provisions: 6(8) — GST rebate included in income or reduces 
capital cost of vehicle or aircraft; 8(1)(f)—Salesman’s expenses; 
8(1)(q) — Artists’ employment expenses; 8(9) — Limitation — aircraft 
expenses; 13(7) — Capital cost allowance — rules applicable; 13(7.1) — 
Deemed capital cost of certain property; 13(11)— Deductions under 
8(L)G)Gt) deemed claimed as CCA; 67.2 — Interest on money borrowed 
for passenger vehicle; 67.3 — Limitation re cost of leasing passenger ve- 
hicle; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored 
for purposes of para. 8(1)(j); 80.4 — Loans; Reg. 102(2)(d)(i) — Effect of 
deduction on source withholdings. 
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History: All that portion of para. 8(1)(j) preceding cl. (i)(B) substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(4), applicable to 1988 et seq. 
That portion formerly read: 

(j) automobile and aircraft costs — where a deduction may be 

made under paragraph (f) or (h) in computing the taxpayer’s income 

from an office or employment for a taxation year, 

(i) any interest paid by the taxpayer in the year on borrowed 
money used for the purpose of acquiring 
(A) an automobile that is used, or 

Cl. 8(1)()Gi)(A) amended to substitute “a motor vehicle” for “an automo- 
bile” by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(5), applicable to 1988 
et seq. 
Selected Cases [para. 8(1)(j)]: Maguire v. Canada, [1995] 2 C.T.C. 
2048 (TCC) (Motor-driven boat is not a motor vehicle). 
Regulations: 1100(1)(a)(x), (x.1) (CCA rate is 30% on declining 
balance). 
Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt; IT-478R2: CCA — recapture 
and terminal loss; IT-504R2: Visual artists and writers; IT-522R: Vehicle, 
travel and sales expenses of employees; IT-525R: Performing artists. 


1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


Forms: T1777: Statement of employment expenses; TD1X: Statement of 
commission income and expenses for payroll tax deductions; T4044: Em- 
ployment expenses [guide]. 


(k), (1) [Repealed under former Act] 


(1.1) C.P.P. contributions and U.I.A. [E.I.] pre- 
miums — any amount payable by the taxpayer in the 
year 


(i) as an employer’s premium under the Employ- 
ment Insurance Act, or 


(ii) as an employer’s contribution under the Can- 
ada Pension Plan or under a provincial pension 
plan as defined in section 3 of the Canada Pension 
Plan, 


in respect of salary, wages or other remuneration, in- 

cluding gratuities, paid to an individual employed by 

the taxpayer as an assistant or substitute to perform the 

duties of the taxpayer’s office or employment if an 

amount is deductible by the taxpayer for the year 

under subparagraph (1)(i1) in respect of that individual; 
Related Provisions: 8(1)(i) — Expenses of performing duties; 60(e) — 
Deduction for '/2 of self-employed person’s CPP contributions; 118.7 — 
Credit for taxpayer's own CPP contributions. 


History: Subpara. 8(1)(1.1)(i) amended by 1996, c. 23, s. 171,. to substi- 
tute “Employment Insurance Act’ for “Unemployment Insurance Act’, in 
force June 30, 1996. 

Interpretation Bulletins: IT-352R2: Employee’s expenses, including 
work space in home expenses. 


(m) employee’s registered pension plan contri- 
butions — the amount in respect of contributions to 
registered pension plans that, by reason of subsection 
147.2(4), is deductible in computing the taxpayer’s in- 
come for the year; 


Related Provisions: 20(1)(q) — Employer’s contribution to registered 
pension plan; 60(j) — Transfer of superannuation benefits; 60(j.01) — 
Transfer of surplus; 60(G.02)— Payment to registered pension plan; 
60(j.03) — Repayments of pre-1990 pension benefits; 604.04) — Repay- 
ments of post-1989 pension benefits; 60.2(1) — Refund of undeducted 
past service AVCs; 127.52(1)(a) — Limitation on deduction for minimum 
tax purposes; 146(1)“earned income”(a)(i), 146(1)“earned — in- 
come” (c)(i) — Earned income for RRSP counted before deduction under 
8(1)(m); 146(5) — Amount of RRSP premium deductible; 146(16) — 
RRSP — deduction on transfer of funds; 149 — Exemptions. 


Regulations: 100(3)(a) (deduction of RPP contributions from payroll 
reduces source withholding). 


interpretation Bulletins: IT-167R6: Registered pension plans —em- 
ployee’s contributions. 


Information Circulars: 72-13R8: Employee’s pension plans. 


Subdivision a — Office or Employment 


Advance Tax Rulings: ATR-2: Contribution to pension plan for past 
service. 


(m.1) [Repealed under former Act] 
(m.2) employee RCA contributions — an amount 
contributed by the taxpayer in the year to a pension 
plan in respect of services rendered by the taxpayer 
where the plan is a prescribed plan established by an 
enactment of Canada or a province or where 
(i) the plan 
arrangement, 


is a retirement compensation 


(11) the amount was paid to a custodian (within the 
meaning assigned by the definition “retirement 
compensation arrangement” in subsection 248(1)) 
of the arrangement who is resident in Canada, and 
(iii) either 
(A) the taxpayer was required, by the terms of 
the taxpayer’s office or employment, to contrib- 
ute the amount, and the total of the amounts 
contributed to the plan in the year by the tax- 
payer does not exceed the total of the amounts 
contributed to the plan in the year by any other 
person in respect of the taxpayer, or 


(B) the plan is a pension plan the registration of 
which under this Act was revoked (other than a 
plan the registration of which was revoked as of 
the effective date of its registration) and the 
amount was contributed in accordance with the 
terms of the plan as last registered; 


(C) [Repealed] 


Related Provisions: 18(11)(e) — No deduction for interest on money 
borrowed to make deductible contribution; 60(t)(ii) — Amount included 
under para. 56(1)(x) or (z) or subsec. 70(2); 60(u)(i1) — Deduction where 
amount included under para. 56(1)(y); 146(1)“earned income’(a)(i), 
146(1)“earned income”(c)(i) — Earned income for RRSP counted before 
deduction for 8(1)(m.2); 207.6(6)— Rules re prescribed plan or 
arrangement. 


History: The opening words of para. 8(1)(m.2) substituted by 1994, c. 21, 
subsec. 4(1), applicable to 1992 et seg. The opening words of that para. 
formerly read: 


(m.2) employee RCA contributions — an amount contributed by 
the taxpayer in the year to a pension plan in respect of services ren- 
dered by the taxpayer where 


Cl. 8(1)(m.2)(iii)(C) repealed by 1994, c. 21, subsec. 4(2), applicable to 
1992 et seg. That cl. formerly read: 


(C) the plan is a prescribed plan or arrangement; 
Cl. 8(1)(m.2)(iii)(C) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 2, 
applicable to 1992 e¢ seq. 
Regulations: 100(3)(b.1) (payroll deduction of employee contribution 
reduces source withholding); 6802, 6802.1(1) (prescribed plans). 
Forms: T4041: Retirement compensation arrangements [guide]. 


(n) salary reimbursement — an amount paid by or 
on behalf of the taxpayer in the year pursuant to an 
arrangement (other than an arrangement described in 
subparagraph (b)(ii) of the definition “top-up disability 
payment” in subsection 6(17)) under which the tax- 
payer is required to reimburse any amount paid to the 
taxpayer for a period throughout which the taxpayer 
did not perform the duties of the office or employ- 
ment, to the extent that 


(i) the amount so paid to the taxpayer for the period 
was included in computing the taxpayer’s income 
from an office or employment, and 


(ii) the total of amounts so reimbursed does not ex- 
ceed the total of amounts received by the taxpayer 
for the period throughout which the taxpayer did 
not perform the duties of the office or employment; 
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Related Provisions: 8(1)(n.1)— Reimbursement of top-up disability 
payments. 


History: The opening words of para. 8(1)(n) amended by 1998, c. 19, 
subsec. 69(2), applicable to arrangements entered into after August 10, 
1994. The opening words formerly read: 


(n) an amount paid by or on behalf of the taxpayer in the year pur- 
suant to an arrangement under which the taxpayer is required to re- 
imburse any amount paid to the taxpayer for a period throughout 
which the taxpayer did not perform the duties of the office or em- 
ployment, to the extent that 


(n.1) reimbursement of disability payments — 
where, 


(i) as a consequence of the receipt of a payment (in 
this paragraph referred to as the “deferred pay- 
ment”) from an insurer, a payment (in this para- 
graph referred to as the “reimbursement payment”) 
is made by or on behalf of an individual to an em- 
ployer or former employer of the individual pursu- 
ant to an arrangement described in subparagraph 
(b)(i1) of the definition “top-up disability payment” 
in subsection 6(17), and 


(11) the reimbursement payment is made 


(A) in the year, other than within the first 60 
days of the year if the deferred payment was re- 
ceived in the immediately preceding taxation 
year, or 


(B) within 60 days after the end of the year, if 
the deferred payment was received in the year, 


an amount equal to the lesser of 


(111) the amount included under paragraph 6(1)(f) in 
respect of the deferred payment in computing the 
individual’s income for any taxation year, and 


(iv) the amount of the reimbursement payment; 


History: Para. 8(1)(n.1) added by 1998, c. 19, subsec. 69(3), applicable to 
reimbursement payments made after August 10, 1994. 


(o) forfeited amounts [salary deferral arrange- 
ment] — where at the end of the year the rights of 
any person to receive benefits under a salary deferral 
arrangement in respect of the taxpayer have been ex- 
tinguished or no person has any further right to receive 
any amount under the arrangement, the amount, if any, 
by which the total of all deferred amounts under the 
arrangement included in computing the taxpayer’s in- 
come for the year and preceding taxation years as be- 
nefits under paragraph 6(1)(a) exceeds the total of 


(i) all such deferred amounts received by any per- 
son in that year or preceding taxation years out of 
or under the arrangement, 


(11) all such deferred amounts receivable by any 
person in subsequent taxation years out of or under 
the arrangement, and 


(i1i) all amounts deducted under this paragraph in 
computing the taxpayer’s income for preceding 
taxation years in respect of deferred amounts under 
the arrangement; 


Related Provisions: 12(1)(n.2) — Inclusions — forfeited salary defer- 
ral amounts. 


(o.1) idem [employees profit sharing plan] — an 
amount that is deductible in computing the taxpayer’s 
income for the year because of subsection 144(9); 


Related Provisions: 6(1)(d)—JIncome inclusion from allocations 
under employees profit sharing plan. 


History: Para. 8(1)(0.1) added by 1994, c. 21, subsec. 4(3), applicable to 
1992 et seq. 
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Interpretation Bulletins: [T-379R: Employees profit sharing plans — 
allocations to beneficiaries. 


(p) musical instrument costs — where the tax- 
payer was employed in the year as a musician and as a 
term of the employment was required to provide a mu- 
sical instrument for a period in the year, an amount 
(not exceeding the taxpayer’s income for the year 
from the employment, computed without reference to 
this paragraph) equal to the total of 


_ (i) amounts expended by the taxpayer before the 
end of the year for the maintenance, rental and in- 
surance of the instrument for that period, except to 
the extent that the amounts are otherwise deducted 
in computing the taxpayer’s income for any taxa- 
tion year, and 


(11) such part, if any, of the capital cost to the tax- 

payer of the instrument as is allowed by regulation; 
Related Provisions: 6(8) — GST rebate included in income or reduces 
capital cost of instrument; 8(1)(q) — Artists’ employment expenses de- 
duction; 13(7), (7.1) —Capital cost allowance —rules applicable; 
13(11) — Deduction under 8(1)(p)(ii) deemed claimed as CCA; 
80(9)(c) — Reduction of capital cost on debt forgiveness ignored for pur- 
poses of 8(1)(p). 


Regulations: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries; 1100(1)(a)(vili); Sch. Il:Cl. 8G) (CCA rate is 20%). 


Interpretation Bulletins: [T-257R: Canada Council grants; IT-478R2: 
CCA — recapture and terminal loss; IT-525R: Performing artists. 


(q) artists’ employment expenses — where the 
taxpayer’s income for the year from the office or em- 
ployment includes income from an artistic activity 


(i) that was the creation by the taxpayer of, but did 
not include the reproduction of, paintings, prints, 
etchings, drawings, sculptures or similar works of 
art, 


(ii) that was the composition by the taxpayer of a 
dramatic, musical or literary work, 


(111) that was the performance by the taxpayer of a 
dramatic or musical work as an actor, dancer, 
singer or musician, or 


(iv) in respect of which the taxpayer was a member 
of a professional artists’ association that is certified 
by the Minister of Communications, 


amounts paid by the taxpayer before the end of the 
year in respect of expenses incurred for the purpose of 
earning the income from those activities to the extent 
that they were not deductible in computing the tax- 
payer’s income for a preceding taxation year, but not 
exceeding a single amount in respect of all such of- 
fices and employments of the taxpayer equal to the 
amount, if any, by which 


(v) the lesser of $1,000 and 20% of the total of all 
amounts each of which is the taxpayer’s income 
from an office or employment for the year, before 
deducting any amount under this section, that was 
income from an artistic activity described in any of 
subparagraphs (i) to (iv), 


exceeds 


(vi) the total of all amounts deducted by the: tax- 
payer for the year under paragraph (j) or (p) in re- 
spect of costs or expenses incurred for the purpose 
of earning the income from such an activity for the 
year; and 


History: Para. 8(1)(q) added by 1994, c. 7, Sch. II (1991, c: 49), subsec. 
5(6), applicable with respect to amounts paid after 1990. 
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1995, c..11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as 
follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and. Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


Interpretation Bulletins: IT-257R: Canada Council grants; IT-504R2: 
Visual artists and writers; IT-525R: Performing artists. 


Forms: 1777: Statement of employment expenses; T4044: Employment 
expenses [guide]. 
(r) apprentice mechanics’ tool costs — if the 
taxpayer was an eligible apprentice mechanic at any 
time after 2001 and before the end of the taxation 
year, the amount claimed by the taxpayer for the taxa- 
tion year under this paragraph not exceeding the lesser 
of 


(i) the taxpayer’s income for the taxation year com- 
puted without reference to this paragraph, and 


(ii) the amount determined by the formula 


(A-—B)+C 
where 


A is the total of all amounts each of which is the 
cost to the taxpayer of an eligible tool acquired 
in the taxation year by the taxpayer or, if the 
taxpayer first becomes employed as an eligible 
apprentice mechanic in the taxation year, the 
cost to the taxpayer of an eligible tool acquired 
by the taxpayer in the last three months of the 
preceding taxation year, 


is the lesser of - 


(A) the value of A for the taxation year in 
respect of the taxpayer, and 


(B) the greater of $1,000 and 5% of the total 
of all amounts, each of which is the tax- 
payer's income from employment for the 
taxation year as an eligible apprentice 
mechanic, computed without reference to 
this paragraph, and 


is the amount by which the amount determined 
under this subparagraph for the preceding taxa- 
tion year in respect of the taxpayer exceeds the 
amount deducted under this paragraph for that. 
preceding taxation year by the taxpayer. 
Related Provisions: 6(8) — GST rebate included in income or reduces 
capital cost, of tools; 8(6) — Eligible apprentice mechanic and eligible 
tool; 8(7) — Cost of tools; 53(2)(m) — Deduction does not reduce ad- 
justed cost base of tools; 56(1)(k) — Income inclusion on sale of tools; 
85(5.1), 97(5) — Rollover of tools to corporation or partnership. 
History: Para. 8(1)(r) added by 2002, c. 9, subsec. 21(1), font to 
eligible tools acquired after 2001. 

Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


Selected Cases [subsec. 8(1)]: Furman v. R., [2003] 4 C.T.C. 2228 
(TCC) (Lawyers are not in “sales,” but rendering of legal services); 
Ontario Public Service Employees Union v. Nat'l Citizens’ Coalition, 
[1990] 2 C.T.C. 163 (Ont CA) (Different taxation of business and employ- 
ment incomes does not violate Charter). 


(1.1) [Not included in R.S.C. 1985] 


(2) General limitation — Except as permitted by this 
section, no deductions shall be made in computing a tax- 
payer’s income for a taxation year from an office or 
employment. 


Subdivision a — Office or Employment 


Selected Cases [subsec. 8(2)]: Horbay y. R., [2003] 2 C.T.C. 2248 
(TCC) (Mortgage interest not equivalent to rent). 


Interpretation Bulletins: IT-352R2: Employee’s expenses; including 
work space in home expenses; IT-377R: Director’s, executor’s or juror’s 
fees (archived); IT-478R2: CCA — recapture and terminal loss. 


(3) [Repealed under former Act] 


(4) Meals — An amount expended in respect of a meal 
consumed by a taxpayer who is an officer or employee 
shall not be included in computing the amount of a deduc- 
tion under paragraph (1)(f) or (h) unless the meal was 
consumed. during a period while the taxpayer was re- 
quired by the taxpayer’s duties to be away, for a period of 
not less than twelve hours, from the municipality where 
the employer’s establishment to which the taxpayer ordi- 
narily reported for work was located and away from the 
metropolitan area, if there is one, where it was located. 


Related Provisions: 67.1 — 50% limitation on expenses for meals. 


Selected Cases [subsec. 8(4)]: Verrier v. R., [1990] 1 C.T.C. 313 
(FCA); leave to appeal to SCC refused (1990), 120 N.R. 80 (note) (Gas 
and other expenses not deductible where automobile salesperson required, 
by implied term of contract, to perform duties away from employer’s 
location); Healy v. R., [1979] C.T.C. 44 (FCA) (Expenses while at place 
where required to work one-third of year deductible). 


Interpretation Bulletins: IT-5S22R: Vehicle, travel and sales expenses 
of employees. 


Information Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees. 


Forms: 1777: Statement of employment expenses; TD1X: Statement of 
commission income and expenses for payroll tax deductions; T4044: Em- 
ployment expenses [guide]. 


(5) Dues not deductible — Notwithstanding subpara- 
graphs (1)(i)(1), (iv), (vi). and (vii), dues are not deductible 
under those subparagraphs in computing a taxpayer’s in- 
come from. an office or employment to the extent that 
they are, in effect, levied . 


(a) for or under a superannuation fund or plan; 


(b) for or under a fund or plan for annuities, insurance 
(other than professional or malpractice liability insur- 
ance that is necessary to maintain a professional status 
recognized by statute) or similar benefits; or 


(c) for any other purpose not directly related to the or- 
dinary operating expenses of the committee or similar 
body, association, board or trade union, as the case 
may be. 


Related Provisions: 8(1)(i)(i), (iv) — Professional and union dues 
deductible. 


History: The opening words of subsec. 8(5) and para. (c) amended by 
1998, c. 19, subsec. 69(4), applicable to 1996 et seg. The opening words 
and para. formerly read: 


(5) Notwithstanding subparagraphs (1)(i)(), (iv) and (vi), dues are 
not deductible under those subparagraphs in computing a taxpayer’s 
income from an office or employment to the extent that they.are, in 
effect, levied 


(c) for any other purpose not directly related to the ordinary op- 
erating expenses of the committee or similar body, association 
or trade union to which they were paid. 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity 
or advisory committee; IT-158R2: Employees’ professional membership 
dues. 
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(6) Apprentice mechanics — For the purpose of para- 
graph (1)(r), 
(a) a taxpayer is an eligible apprentice mechanic in a 
taxation year if, at any time in the taxation year, the 
taxpayer 
(1) is registered in a program established in accor- 
dance with the laws of a province that leads to des- 
ignation under those laws as a mechanic licensed to 
repair self-propelled motorized vehicles, and 


(11) is employed as an apprentice mechanic; 


(b) an eligible tool is a tool (including ancillary equip- 
ment) that 


(i) 1s acquired by a taxpayer for use in connection 
with the taxpayer’s employment as an eligible ap- 
prentice mechanic, 


(ii) has not been used for any purpose before it is 
acquired by the taxpayer, and 


(iii) is certified in prescribed form by the tax- 
payer’s employer to be required to be provided by 
the taxpayer as a condition of, and for use in, the 
taxpayer's employment as an eligible apprentice 
mechanic; and 


(c) a taxpayer who, for a taxation year, is not an eligi- 
ble apprentice mechanic and has an excess amount de- 
termined under the description of C in subparagraph 
(1)(r)Gi) is, for the taxation year, entitled to claim a 
deduction under that paragraph as if that excess 
amount were wholly applicable to an employment of 
the taxpayer. 


Related Provisions: 8(7) — Cost of eligible tool; 85(5.1), 97(5) — 
Rollover of tools to corporation or partnership. 


History: Subsec. 8(6) added by 2002, c. 9, subsec. 21(2), applicable to 
eligible tools acquired after 2001. 


(7) Cost of tools of an apprentice mechanic — Ex- 
cept for the purpose of the description of A in subpara- 
graph (1)(r)(i1), the cost to a taxpayer of an eligible tool 
the cost of which was included in determining the value 
of that description in respect of the taxpayer for a taxation 
year is the amount determined by the formula 


L 
Rod K si) 


where 


K is the cost to the taxpayer of the tool determined with- 
out reference to this subsection; 


Lis the amount that would be determined under subpar- 
agraph (1)(r)(11) in respect of the taxpayer for the taxa- 
tion year if the value of C in that subparagraph were 
nil; and 

is the value of A determined under subparagraph 
(1)(r)G@1) in respect of the taxpayer for the taxation 
year. 

Related Provisions: 85(5.1), 97(5) — Rollover of tools to corporation 
or partnership; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 8(7) added by 2002, c. 9, subsec. 21(2), applicable to 
eligible tools acquired after 2001. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


M 


(8) [Repealed under former Act] 


(9) Presumption — Notwithstanding any other provi- 
sion of this Act, the total of all amounts that would other- 
wise be deductible by a taxpayer pursuant to paragraph 
(1)(f), (h) or Gj) for travelling in the course of the tax- 
payer's employment in an aircraft that is owned or rented 


S. 8(9) 


by the taxpayer, may not exceed an amount that is reason- 
able in the circumstances having regard to the relative 
cost and availability of other modes of transportation. 


Related Provisions: 67— General requirement that expenses be 
reasonable. 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses 
of employees. 


(10) Certificate of employer — An amount otherwise 
deductible for a taxation year under paragraph (1)(c), (f), 
(h) or (h.1) or subparagraph (1)(i)(ii) or (iii) by a taxpayer 
shall not be deducted unless a prescribed form, signed by 
the taxpayer’s employer certifying that the conditions set 
out in the applicable provision were met in the year in 
respect of the taxpayer, is filed with the taxpayer’s return 
of income for the year. 
Related Provisions: 8(6)(b)(iii) — Employer’s certificate required for 
apprentice mechanic’s tools deduction; 67 — General requirement that ex- 
penses be reasonable; 81(4)(b) — Certification re exemption for volunteer 
emergency worker. 
History: Subsec. 8(10) amended by 2001, c. 17, subsec. 3(3), applicable 
to 1998 et seg., except that in its application to the 1998 to 2000 taxation 
years, the reference to “paragraph (1)(c), (f)” shall be read as a reference 
to “paragraph (1)(f)”. The subsec. formerly read: 
(10) An amount otherwise deductible for a taxation year under para- 
graph (1)(a), (f), (h) or (h.1) or subparagraph (1)(i)(@1) or (ill) by a 
taxpayer shall not be deducted unless a prescribed form signed by 
the taxpayer’s employer certifying that the conditions set out in that 
paragraph or subparagraph, as the case may be, were met in the year 
in respect of the taxpayer is filed with the taxpayer’s return of in- 
come for the year. 
Subsec. 8(10) amended by 1999, c. 22, subsec. 4(2), applicable to 1998 et 
seq. The subsec. formerly read: 
(10) An amount otherwise deductible for a taxation year under para- 
graph (1)(f), (h) or (h.1) or subparagraph (1)(i)(i1) or (411) by a tax- 
payer shall not be deducted unless a prescribed form signed by the 
taxpayer's employer certifying that the conditions set out in that 
provision. were met in the year in respect of the taxpayer is. filed 
with the taxpayer’s return of income for the year under this Part. 


Subsec. 8(10) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(7), 

applicable to 1988 et seg. Subsec. 8(10) formerly read: 
(10) Certificate — An amount otherwise deductible for a taxation 
year under paragraph (1)(f) or (h) or subparagraph (1)(i)(41) or (iii) 
by a taxpayer shall not be deducted unless the taxpayer files with 
the taxpayer’s return of income for the year a prescribed form 
signed by the taxpayer’s employer certifying that the conditions set 
out in that provision were met in the year in respect of the taxpayer. 


Selected Cases [subsec. 8(10)]: Baptist v. R., [2000] 2 C.T.C. 2829 
(TCC) (Expenses not deductible where off-duty police officer performed 
extra services). 


Interpretation Bulletins: IT-141R: Clergy residence deduction;: IT- 
352R2: Employees’ expenses, including work space in home expenses; 
IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees; 74-6R2: Power saw expenses. 


Forms: T1223: Clergy residence deduction; T2200: Declaration of condi- 
tions of employment; T4044: Employment expenses [guide]. 


(11) Goods and services tax — For the purposes of 
this section and section 6, the amount of any rebate paid 
or payable to a taxpayer under the Excise Tax Act in re- 
spect of the goods and services tax shall be deemed not to 
be an amount that is reimbursed to the taxpayer or to 
which the taxpayer is entitled. 


Related Provisions: 6(8)— GST rebate included in income. 


(12) Forfeiture of securities by employee — If, ina 
taxation year, 


(a) an employee is deemed by subsection 7(2) to have 
disposed of a security (as defined in subsection 7(7)) 
held by a trust, 
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(b) the trust disposed of the security to the person that 
issued the security, 


(c) the disposition occurred as a result of the employee 
not meeting the conditions necessary for title to the se- 
curity to vest in the employee, and 


(d) the amount paid by the person to acquire the secur- 
ity from the trust or to redeem or cancel the security 
did not exceed the amount paid to the person for the 
security, 


the following rules apply: 


(e) there may be deducted in computing the em- 
ployee’s income for the year from employment the 
amount, if any, by which 


(i) the amount of the benefit deemed by subsection 
7(1) to have been received by the employee in the 
year or a preceding taxation year in respect of the 
security 


exceeds 


(ii) any amount deducted under paragraph 
110(1)(d) or (d.1) in computing the employee’s 
taxable income for the year or a preceding taxation 
year in respect of that benefit, and 


(f) notwithstanding any other provision of this Act, the 
employee’s gain or loss from the disposition of the se- 
curity is deemed to be nil and section 84 does not ap- 
ply to deem a dividend to have been received in re- 
spect of the disposition. 


History: Subsec. 8(12) amended by 1999, c. 22, subsec. 4(3), applicable 
to 1998 et seg. The subsec. formerly read: 


(12) Return of employee shares by trustee — Where, in a taxa- 
tion year, 
(a) an employee is deemed by subsection 7(2) to have disposed 
of a share held by a trust, 


(b) the trust disposed of the share to the corporation that issued 
the share, 

(c) the disposition occurred as a result of the employee not 
meeting the conditions necessary for title to the share to vest in 
the employee, and 

(d) the amount paid by the corporation to acquire the share from 
the trust or to redeem or cancel the share did not exceed the 
amount paid to the corporation for the share, 


the following rules apply: 
(e) there may be deducted in computing the employee’s income 
for the year from employment the amount, if any, by which 


(1) the amount of the benefit deemed by subsection 7(1) to 
have been received by the employee in the year or a pre- 
ceding taxation year in respect of the share 


exceeds 


(ii) any amount deducted under paragraph 110(1)(d) or 
(d.1) in computing the employee’s taxable income for the 
year or a preceding taxation year in respect of that benefit, 
and 
(f) notwithstanding any other provision of this Act, any gain or 
loss of the employee otherwise determined from the disposition 
of the share shall be deemed to be nil and section 84 does not 
apply to deem a dividend to have been received in respect of the 
disposition. 
Subsec. 8(12) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(8), 
applicable to 1988 et seq. 
Interpretation Bulletins: IT-113R4: Benefits to employees — stock 
options. 


(13) Work space 

paragraphs (1)(f) and (i), 
(a) no amount is deductible in computing an indivi- 
dual’s income for a taxation year from an office or 
employment in respect of any part (in this subsection 


in home — Notwithstanding 


Subdivision b — Income or Loss from a Business or Property 


referred to as the “work space”) of a self-contained 
domestic establishment in which the individual re- 
sides, except to the extent that the work space is either 


(i) the place where the individual principally per- 
forms the duties of the office or employment, or 


(11) used exclusively during the period in respect of 
which the amount relates for the purpose of earning 
income from the office or employment and used on 
a regular and continuous basis for meeting custom- 
ers or other persons in the ordinary course of per- 
forming the duties of the office or employment; 


(b) where the conditions set out in subparagraph (a)(i) 
or (ii) are met, the amount in respect of the work space 
that is deductible in computing the individual’s in- 
come for the year from the office or employment shall 
not exceed the individual’s income for the year from 
the office or employment, computed without reference 
to any deduction in respect of the work space; and 


(c) any amount in respect of a work space that was, 
solely because of paragraph (b), not deductible in 
computing the individual’s income for the immedi- 
ately preceding taxation year from the office or em- 
ployment shall be deemed to be an amount in respect 
of a work space that is otherwise deductible in com- 
puting the individual’s income for the year from that 
office or employment and that, subject to paragraph 
(b), may be deducted in computing the individual’s in- 
come for the year from the office or employment. 


Related Provisions: 


18(12) — Parallel rule for self-employed 
individual. . 


History: Subsec. 8(13) added by 1994, c..7, Sch. IL (1991, c. 49), subsec. 
5(8), applicable to 1991 et seq. 


interpretation Bulletins: IT-352R2: Employee’s expenses, including 
work space in home expenses. 


Forms: 1777: Statement of employment expenses; T4044: Employment 
expenses [guide]. 


2 66 99 66 


Definitions [s. 8]: “additional voluntary contribution”, “amount”, “annu- 
ity”, “automobile”, “borrowed money”, “business” — 248(1); “Can- 
ada” — 255; “capital cost” — 13(7)-(7.4), 128.1(1)(c), 128.1(4)(c); “com- 
mon-law partner”, “common-law partnership” — 248(1); 
“Commonwealth” — Interpretation Act 35(1); “connected” — 251(6); 
“custodian” — 248(1)“retirement compensation arrangement”; “deferred 
amount” — 248(1); “eligible apprentice mechanic” — 8(6)(a); “eligible 
tool” — 8(6)(b); “employed”, “employee”, “employer”, “employment”, 
“goods and services tax”, “individual”, “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “motor vehicle”, “office”, “person”, “pre- 
scribed”, “property” — 248(1); “province” — Interpretation Act 35(1); 
“registered pension plan”, “regulation” — 248(1); “reimbursement pay- 
ment” — 8(1)(n.1)(i); “resident” — 250; “retirement compensation ar- 
rangement”, “salary deferral arrangement’, “salary or wages” — 248(1); 
“security” — 7(7); “self-contained domestic establishment”, “share” — 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 
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Interpretation Bulletins [s. 8]: IT-168R3: Athletes and players em- 
ployed by football, hockey and similar clubs. 


Subdivision b — Income or Loss 
from a Business or Property 


Basic Rules 


9. (1) Income — Subject to this Part, a taxpayer’s in- 
come for a taxation year from a business or property 1s 
the taxpayer’s profit from that business or property for the 
year. 
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Proposed Amendment — Payment for non- 
_ competition agreement (restrictive covenant) 


Department of Finance news_ release’ and 
Backgrounder, October 7, 2003: See under 56.4. 


Related Provisions: 9(3)— Capital gains and losses not included; 
18 — Limitations on various deductions; 18.1 — Limitation on deduction 
for matchable expenditure; 19, 19.01, 19.1 — Limitations on deductions 
for advertising expenses; 23 — Sale of inventory after ceasing to carry on 
business; 80(13) — Income inclusion on forgiveness of debt; 95(1) — Ex- 
tended definition of “income from property” for FAPI purposes; 
112(4)-(5.6) — Restrictions on losses on shares held as inventory; 
115(1)(a)Gi) — Non-resident’s taxable income earned in Canada; 
142.5(1) — Mark-to-market rules for securities held by financial institu- 
tions; 143.2(6) — Reduction in expenditure allowed for tax shelter invest- 
ment; 247 — Calculation of profit on transactions with non-residents; 
248(24) — Equity and consolidation methods of accounting not to be 
used; Canada-U.S. Tax Treaty:Art. VII — Business profits of U.S. resi- 
dent; Art. X1V — Independent personal services; Art. XVI — Artistes and 
athletes; Art. XVII — Withholding re personal services. 


Selected Cases [subsec. 9(1)] 


Method of reporting income: BP Canada Energy Resources Co. v. R., 
[2003] 1 C.T.C. 2497 (TCC) (Receipts following major restructuring of 
gas supply contracts held to be capital); International Colin Energy Corp. 
v. R., [2003] 1 C.T.C. 2406 (TCC) (Advisor’s fees deductible where pur- 
pose was to gain or produce income through merger); Suncor Energy Inc. 
v. R., [2003] 1 C.T.C. 34 (FCA); aff’ g [2001] 4 C.T.C. 2144 (TCC) (Deal- 
ing with tailings in mining operation part of income-earning process); 
Canadian Pacific Ltd. v. Ontario (Min. of Revenue), [2000] 2 C.T.C. 331 
(Ont CA) (Capitalized value of future disability payments deductible as 
current expense); Sauvé v. R., [2000] 2 C.T.C. 2483 (TCC) (Taxability not 
affected by reciprocal deductibility by payor); Urbandale Realty Corp. v. 
MNR, [2000] 2 C.T.C. 250 (FCTD); rev’g [1997] 3 C.T.C. 6 (FCTD) 
(Matching principle not applied); General Motors Acceptance Corp. of 
Canada, [2000] 2 C.T.C. 2061 (TCC) (Expenses of program to support 
sales were deductible); Buck Consultants Ltd. v. Canada, [2000] 1 C.T.C. 
93 (FCA); aff'g [1996] 3 C.T.C. 2016 (TCC) (Notional rent was neither 
paid nor payable); Minet Inc. v. R., [1998] 3 C.T.C. 352 (FCA); rev’g 
[1996] 3 C.T.C. 2108 (TCC) (Income not income where no legal entitle- 
ment or control); Huang & Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 337 
(FCTD) (Receivables brought into income only when income-earning pro- 
cess virtually complete); Ikea Ltd. v. R., [1998] 2 C.T.C. 61 (SCC) 
(Amount not income merely because it is not capital. Tax “symmetry” not 
a requirement, even in respect of same property); Toronto College Park 
Lid. VO RUTV998) 2C.T .C. 78 (SCE): rev’ g [1996]°3°C.7 C94 (FCA) 
(Matching principle not necessarily applicable. Only issue is accuracy of 
income picture); Canderel Ltd. v. R., [1998] 2 C.T.C. 35 (SCC); rev’g 
[1995] 2 C.T.C. 22 (FCA) (Tax accounting not necessarily the same as 
financial accounting for purposes of legal definition of profit); Denthor 
Developments Ltd. v. Canada, [1997] 1 C.T.C. 2075 (TCC) (No proceeds 
of disposition of land until land is sold); Consoltex Inc. v. Canada, [1996] 
1 C.T.C. 2752 (TCC) (Change of inventory valuation method and reversal 
following utilization of losses distorted income by anticipating profits); 
228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price rectifica- 
tion was eligible capital expenditure, not current expense or cost of 
borrowing); Fleur de Lys Warehousing Ltd. v. Canada, [1992] 2 C.T.C. 
2158 (TCC) (Municipal tax refund included in income for year in which 
refund ordered by tribunal, not year in which upheld by higher court); 
Johnson & Johnson Inc. vy. Canada, [1994] 1 C.T.C. 244 (FCA) (Refund 
of federal sales tax taxable as income); Maritime Telegraph and 
Telephone Co. v. Canada, [1992] 1 C.T.C. 264 (FCA) (Taxpayer could 
not change from accrual method to billed method of reporting income for 
tax purposes); R. v. Zoel Chicoine Inc., [1987] 2 C.T.C. 240 (FCA) (Sum 
received as an advance on final amount not determined and not payable 
until taxation year-end not included in calculating income); Kozan y. 
MNR, [1987] 1 C.T.C. 2258 (TCC) (Disposal of property in taxation year 
when vendor, unable to “close” sale transaction on set date, agreed to pur- 
chaser taking possession of property, receiving rents, and holding balance 
due in trust until transfer of title in subsequent year); Finochio y. R., 
[1987] 1 C.T.C. 313 (FCTD) (Sale of real property “closed” in year of 
registration of sale documents, even though funds held in trust by solicitor 
until next taxation year); McCullough v. MNR, [1986] 2 C.T.C. 2132 
(TCC) (Amount of cheque payable to taxpayer’s deceased husband enti- 
tled to DPSP not included in taxpayer’s income when counsel not acting 
directly or indirectly as agent or solicitor of taxpayer); Kowalczyk v. MNR, 
[1986] 2 C.T.C, 2092 (TCC) (Cheques received upon dismissal from em- 
ployment equivalent to payment in cash if amounts not conditional on ac- 
ceptance and honoured on presentation for payment included in income in 
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year of receipt); Rodgers, A.G., Real Estate Ltd. v. MNR, [1984] C.T.C. 
2051 (TCC) (Determined portion of commissions representing percentage 
of sale price of land taxable when receivable in year of transaction; re- 
mainder of commissions dependent upon completion of buildings taxable 
when receivable in that year); Commonwealth Construction Co. Ltd. v. R., 
[1984] C.T.C. 338 (FCA) (Adverse judgment on appeal requiring full or 
partial repayment of costs of action does not alter taxable income in the 
year of receipt); R. v. Terra Mining & Exploration Ltd. (NPL), [1984] 
C.T.C. 176 (FCTD) (GAAP dictates that interest expense be accounted for 
on accrual basis); Noél-Fortin et al. v. MNR, [1982] C.T.C. 2543 (T.R.B.) 
(Assessments adding unreported income, interest and penalties referred 
back to Minister when taxpayers sharing tips in team system with other 
waiters); Graham y. R.; [1980] C.T.C. 212 (FCTD) (Interest received on 
trust certificate is income in year of receipt; utility payments deductible in 
year of payment); Maple Leaf Mills Ltd. v. MNR, [1976] C.T.C. 324 
(SCC) (Debt owed to taxpayer from net revenue deficiency accruing over 
the course of years taxed in year to which each part of debt is attributable); 
High Level Hotel Ltd. v. MNR, [1970] Tax ABC 1166 (T.A.B:) (Income 
earned from rental of rooms: taxable in hands of taxpayer despite agree- 
ment to pay part of rentals to contractor for completion of buildings); 
MNR y. Colford (John) Contracting Co. Ltd., [1962] C.T.C. 546 (SCC) 
(Holdback amounts not qualified as “receivables” are to be included. in 
income in the year in which architect’s or engineer’s final certificate 
issued). 


Assignment of income: Range Grain Co. v. R., [1997] 2 C.T.C. 227 
(FCTD) (Gross revenues of commission agent do not include funds pro- 
vided by principal to carry out contracts); Dominion Bridge Co. Ltd. v. R., 
[1977] C.T.C. 554 (FCA) (Inflated cost of steel purchased by parent com- 
pany must be computed by reference to cost incurred by foreign subsidiary 
not carrying on separate business); R. v. Wipf et al., [1976] C.T.C. 57 
(SCC) (Farm colonies holding all property in common; profits not attribu- 
table to individual members of Hutterian Brethren Church working in 
communal farming operations in return for subsistence benefits). 


Discounts and bonuses: Hall et al. v. R., [1986] 1 C.T.C. 399 (FCTD) 
(Gain realized on discount purchase of promissory note conferred benefit 
on shareholders); Specht v. MNR, [1981] C.T.C. 2463 (T.R.B.) (Bonuses 
earned from pre-payouts were capital gains where taxpayer used own 
funds to purchase mortgages and was not carrying on business); Solomon 
Estate v. MNR, [1970] Tax ABC 1244 (T.A.B.) (Bonus received from a 
venturesome loan arising in adventure in nature of trade taxable in year of 
receipt). 


Business and adventure in the nature of trade: Wright v. R., 
[2003] 1 C.T.C. 2726 (TCC) (Sale of tree lots not adventure in nature of 
trade); Roseland Farms Ltd. v. MNR, [1986] 1 C.T.C. 2163 (TCC) 
(Purchase and sale of farms not adventure in nature of trade when no 
equipment and no capital to conduct proper farming business); Diamond 
Developments Ltd. v. MNR, [1984] C.T.C. 2992 (TCC) (Profit on sale of 
building business income when not held as a capital asset and realized in 
course of ordinary business operations); Western Union Insurance Co. v. 
R., [1983] C.T.C. 363 (FCTD) (Bonus paid to lender for making loan 
earned in the course of business when creating a gainful use of monetary 
assets); Schlamp v. R., [1982] C.T.C. 304 (FCTD) (Majority shareholder 
in construction company, acquiring property, building houses, residing in 
them with family, selling the house at profit and repeating these events, 
taxable as profits from adventure in nature of trade); Walton vy. R., [1982] 
C.T.C. 228 (FCTD) (Proceeds from adventure in nature of trade despite 
unsolicited offer when city planner has knowledge of real estate potential 
and speculative intent); Anderson v. MNR, (1980] C.T.C. 2588 (T.R.B.) 
(Adventure in the nature of trade where syndication of stallion represents 
efficient method of grouping investors in business); Fawcett v. MNR, 
[1980] C.T.C. 2064 (T.R.B.) (Compensation paid for withdrawing from 
further negotiations to acquire company shares taxable as income from ad- 
venture in nature of trade; loss of executive position and right to purchase 
shares not taxable when representing receipt on account of capital); Mills 
v. MNR, [1978] C.T.C. 3166 (T.R.B.) (Voluntary contributions from fol- 
lowers of philosopher to defray various costs to attend meetings income 
from business); R. v. Audet, [1978] C.T.C. 788 (FCTD) (Amounts re- 
ceived as commission for guaranteeing loan constitute business income 
when not merely engaging in hobby but in deliberate economic action in 
search of gain); MNR vy. Taylor, [1956] C.T.C. 189 (Exch.) (Profit arising 
from transaction is adventure in nature of trade even though transaction 
itself is not trade or business). 


Business purpose: Thiele Drywall Inc. vy. Canada, [1996] 3 C.T.C. 
2208 (TCC) (Nature of participation in tax evasion scheme was such that 
legal expenses. to defend were not. deductible); Sabe. Brothers 
Construction Ltd. v. Canada, [1996] 2 C.T.C. 2073 (TCC) (Business loss 
disallowed where no possibility of profit; tax benefits did not arise solely 
from operation of Act); Tonn et al. v. Canada, [1996] 2 C.T.C. 205 (FCA) 
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(Objective test.in Moldowan is to prevent inappropriate reductions in tax, 
not to second-guess business judgments); Levy v. MNR, [1985] 2 C.T.C. 
2107 (TCC); aff'd [1990] 2 C.T.C. 83 (FCTD) (Horses acquired and used 
for the purpose of racing are farming activity, investments in horse racing 
syndicates and corresponding losses constitute business of farming). 


Change in use: Hayes v. MNR, [1989] 2 C.T.C. 2008 (TCC) (Gain on 
sale of lots capital in nature; filing subdivision plan not converting loan 
into inventory when no evidence of ‘business. plan); MacKinnon v. MNR, 
[1988] 2 C.T.C:.2262 (TCC) (Land. sold ‘did not change character from 
capital to inventory; mere creation of subdivision plan does not constitute 
the carrying on of business in absence of other circumstances); Hyman v. 
MNR, [1988] 1 C.T.C. 2516 (TCC) (Business income applicable after 
change in use arising from change in intention regarding property from 
income-producing asset to wanting to sel] for a profit); Magilb 
Development Corp. Ltd. v. R., [1987] 1 C.T.C. 66 (FCTD) (No change of 
character in respect of homestead property from capital to trading asset 
when absence of corporate intent to subdivide); Schneider Ltd. et al. v. R., 
[1986] 2 C.T.C. 89 (FCA) (Expropriation rendering profit from sale of 
land by joint venture income; insufficient evidence of change of intention 
when trust on behalf of members of consortium held property for 
disposition); Jacobsen Holdings Ltd. y. R.,. [1986] 1 C.T.C. 87 (FCTD) 
(Presumption that land acquired for sale at profit retains character of in- 
ventory even when personal and farming use of tract of land until receipt 
of acceptable offer). 


Damages: Prince Rupert Hotel (1957) Ltd. v. Canada, [1995] 2 C.T.C. 
212 (FCA) (Capital nature of partnership interest not relevant in character- 
izing settlement for damages relating to amount.of such interest); Poulin v. 
Canada, [1995] 1 C.T.C. 2075 (TCC) (Damages payable as result of dam- 
age suit for fraudulent activities as real estate broker deductible in comput- 
ing income); St-Romuald Construction Ltée v. Canada, [1989] 1 C.T.C. 
205 (FCTD) (Payment for cancellation of contract pursuant to provision 
annulling contract held not to be damages when obtained to compensate 
for loss in partial execution of contract. made in normal course of 
business); Wise et al. y. R., [1986] 1 C.T.C. 169 (FCA) (Amount received 
on forfeiture of deposit held to constitute damages for loss of sale); Société 
d’Ingénierie Cartier Ltée v. R., [1986] 1 C.T.C. 166 (FCTD) (Payment 
received from insurer in settlement of claims by and against taxpayer in- 
come where compensation would be so treated if received directly in 
course of business); R. v. Manley, [1985] 1 C.T.C. 186 (FCA); leave to 
appeal to SCC refused (1986), 67 N.R. 400 (note), (sub nom. Manley v. 
MNR) (Damages for breach of warranty of authority included in income 
when corresponding to what would have been realized in profit from ad- 
venture in nature of trade); Vinette v. MNR, [1984] C.T.C. 2257 (TCC) 
(Payments received during period covered by notice of termination and 
arising from employment contract not damages, but taxable); Cox v. R., 
[1982] C.T.C. 322 (RFCTD) (Payment from settlement upon contested will 
taxable, not damages, where claim is for payment of services); Hillsdale 
Shopping Centre Ltd. v. R., [1981] C.T.C. 322 (FCA) (Gain from expro- 
priation of land-acquired with primary purpose of developing shopping 
centre for deriving rental income and with secondary purpose of reselling 
at profit is business income); Roberts, H.A., Ltd., v. MNR, [1969] C.T.C. 
369 (SCC) (Payments of compensation capital sum in respect of business 
separate from main agency). 


Business vs employment. Wiebe Door Services Ltd. v. MNR, [1986] 2 
C.T.C. 200 (FCA) (Inadequacy of “control” test; whole relationship of the 
parties must be examined through the “integration” test from employee’s 
point of view rather than employer’s); Marotta v. R., [1986] 1 C.T.C. 393 
(FCTD) (Remuneration received by physician forming partnership and ar- 
ranging for payments from university to be treated as partnership income 
were employment income from university upon evidence of employment 
relationship and taxable in calendar year of receipt); Gagné v. MNR, 
[1983] C.T.C. 2502 (T.R.B.) (Lawyer’s, office expenses not deductible 
upon evidence of employment contract not providing for expenses); 
Rochette v. MNR, {1981] C.T.C. 2508 (T.R.B.) (Flat monthly fee not sal- 
ary; related expenses deductible in respect of self-employment). 


Foreign exchange profits: ISE Canadian Finance Ltd. v. MNR, [1986] 
1 C.T.C. 2473 (TCC), (Foreign exchange gains and losses.in respect of 
funds loaned to Canadian affiliates realized in the course of business were 
on income account); Ethicon ‘Sutures Ltd. v. R., {1985] 2 C.T.C. 6 (FCTD) 
(Gains realized due to changes in foreign exchange rates by subsidiary of 
U.S. corporation held to be income where intention was to have funds 
available for inventory payments); Weatherhead Co. of Canada Ltd. v. 
MNR, [1982] C.T.C. 2839 (T.R.B.) (Trade receipts used to purchase U.S. 
term deposits; resulting foreign exchange gain was business income when 
arising from normal business operations); Alberta Gas Trunk Line Co. Ltd. 
v. MNR, [1971] C.T.C. 723 (SCC) (Foreign exchange loss on loan is capi- 
tal loss; premium received on monthly payments were business income 
when received as part of payment for services); Tip Top Tailors Ltd. y. 
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MNR, [1957] C.T.C. 309 (SCC) (Foreign exchange profit taxable when 
made in necessary part of company’s trading operations). 


Income attributable to another. Barnes v. MNR, [1986] 2 C.T.C. 
2079 (TCC) (True nature of transaction was that money not borrowed in 
trust relationship, but by taxpayer himself, shares registered in his name, 
and sold on own account); Turner v. MNR, {1984] C.T:C. 3026 (TCC) 
(Taxpayer accountant receiving sum of money for services rendered in ar- 
ranging for purchase of shares of company did not act as agent for corpo- 
ration when not treating fee as corporation’s property); Horvath v. MNR, 
[1979] C.T.C. 2059 (T.R.B.) (Principal shareholder of corporation acting 
in trust for corporation; profits belong to corporation). 


Intention: Queenswood Land Associates Ltd. v. R., [2000] 1 C.T.C. 352 
(FCA); rev’g [1997] 2 C.T.C. 2688 (TCC) (Court cannot, absent sham, 
recharacterize legal relationships); Johnstone v. R., [1988] 1. C.T.C. 48 
(FCTD) (Profit on sale of real estate included in income where intention to 
subdivide and sell at profit, regardless of initial intention to use property 
as principal residence); Wise v. MNR, [1987] 1 C.T.C. 2319 (TCC) (Tax- 
payer entering real estate joint venture with experienced traders is bound 
by intentions and actions of other investors reporting profits as income); 
Brown v. MNR, [1987] 1 C.T.C. 2133 (TCC) (Parcel of land jointly owned 
by taxpayer and other individual; intention of taxpayer governed by the 
intention of the majority owner under agreement to sell on the same 
terms); Happy Valley Farms Ltd. v. R., [1986] 2 C.T.C. 259 (FCTD) 
(Profit on land sales was business income when taxpayer acquired pro- 
perty for resale at profit and was more knowledgeable in land transactions 
than farming); Armstrong v. R., [1985] 2 C.T.C. 179 (FCTD) (Trading in 
horses by corporation does not necessarily imply business venture with 
intention of eventual profitable sale); Harms v. MNR, [1984] C.T.C. 2714 
(TCC) (Profit on sale was capital gain when gold investment capital pre- 
serving and not speculative); Wilderton Shopping Centre Inc. v. MNR, 
[1972] C.T.C. 319 (FCTD) (Profits on real estate transactions income 
from adventure in nature of trade where secondary or alternative intention 
to sell part of land); Regal Heights Ltd. v. MNR, [1960] C.T.C. 384 (SCC) 
(Profits on real estate transactions income where alternative intention to 
turn asset to account if primary purpose not realized). 


Inventory or capital: Molstad Development Co. v. Canada, [1997] 2 
C.T.C. 2360 (TCC) (Borrowed funds were capital, even if proceeds used 
to acquire inventory); Greatti v. MNR, [1983] C.T.C. 2541 (T.R.B.) (Real 
estate not inventory of estate, but partnership profits from real estate in- 
cluded in income where properties acquired for development purposes 
prior to death); Arnold v. MNR, [1983] C.T.C. 405 (FCTD) (Proceeds 
from sales of timber cutting rights based upon yearly sales to a company 


‘operated. by vendor were income); Algoma Central & Hudson Bay 


Railway Co. v. MNR, [1961] C.T.C. 9 (Exch.) (Original nature of rights 
received changed by manner of dealing with them; proceeds arising there- 
from were income). 


Involuntary disposition: Bellingham v. Canada, [1996] 1 C.T.C. 187 
(FCA) (“Additional” interest in expropriation not income property nor in- 
come from a “source” and not taxable); Blok-Anderson v. MNR, [1972] 
C.T.C. 338 (FCTD) (Shares transferred in consolidation of holdings was 
alternative disposition method for traders in real estate). 


Leases: French Shoes Ltd. v. R., [1986] 2 C.T.C. 132 (FCTD) (Tenant 
inducement income when received as part of normal business operations); 
Zehr’s Markets Ltd. y. R., [1975] C.T.C. 190 (FCTD) (Profit from real 
estate transactions capital gain when selling buildings and taking back 
long-term leasebacks where properties not acquired for speculative 
purposes); Chibougamau Lumber Ltée v. MNR, [1973] C.T.C. 2174 
(T.R.B.) (Term leases with monthly payments with option to purchase 
equipment for $1 at end of term not true leases, but purchases on time- 
payment plans); Imperial Oil Ltd. v. MNR, [1972] C.T.C. 455 (FCTD) 
(Profit from sale of natural gas storage leases not business income when 
company not trading in such leases but intending to operate them for 
revenue). 


Sale or liquidation of business: Pepsi-Cola Canada Ltd. v. R., [1979] 
C.T.C. 454 (FCA) (Amount received on termination of contract held to be 
capital payment for goodwill; receipt not containing terms of termination 
agreement); Hanalene Investments Ltd. v. MNR, [1965] Tax ABC 385 
(T.A.B.) (Losses during sell-off of partnership land deductible as trading 
losses when partners still carrying on business); Frankel Corp. Ltd. v. 
MNR, [1959] C.T.C. 244 (SCC) (Amount received for inventory when part 
of sale of business, not made in course of business, not taxable). 


Mineral leases and rights: Mel-Bar Ranches Ltd. v. MNR, [1987] 2 
C.T.C. 2146 (TCC) (Amounts received from log-purchase agreement in 
one-time operation capital when necessary to improve ranch land in antici- 
pation of renewed cattle operation); Corlite Petroleums Ltd. v. R., [1976] 
C.T.C. 766 (FCTD) (Profit from sale of mining claims taxable when real- 
ized from adventure in nature of trade and property acquired for purpose 
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of making profit); Bonlie v. MNR, [1970] Tax ABC 1235 (T.A.B.) (Owner 
of half-interest in mining claims engaged in adventure in nature of trade 
when selling claims with intention of making profit); Settler Oils Ltd. v. 
MNR, [1968] C.T.C. 252 (Exch.) (Lump sum and royalty payments under 
oil leases taxable income when property acquired in hope of profit; cost of 
mineral rights not deductible). 


Options: Cook v. R., [1987] 1 C.T.C. 377 (FCTD) (Amount received 
from unsolicited offer to grant option to purchase land was capital receipt; 
selling land not operating motivation); Airway Acceptance Corp. Ltd. v. 
MNR, [1986] 1 C.T.C. 2259 (TCC) (Time for ascertainment of intention is 
moment of purchase, which was moment option ‘exercised; taxpayer not 
buying for purposes of acquiring business assets, but for speculation); 
Algonquin Enterprises Ltd. et al. v. R., [1986] 1 C.T.C. 493 (FCTD) (Ex- 
ercise of options to purchase during lease of building lots produced busi- 
ness income). 


Partnerships: Travica v. MNR, [1988] 1 C.T.C. 2359 (TCC) (No busi- 
ness partnership where community of interests created by marriage; assets 
owned by taxpayer at time of sale); Sedelnick Estate v. MNR, [1986] 2 
C.T.C. 2102 (TCC) (Where no evidence of express partnership agreement, 
existence of partnership cannot be inferred when conduct of parties consis- 
tent with community of interests created by marriage). 


Penalties: McNeill v. R., [2000] 2 C.T.C. 304 (FCA) (Damages incurred 
in process of earning income deductible); 65302 British Columbia Ltd. v. 
R., [2000] 1 C.T.C. 57 (SCC); rev’g [1998] 1 C.T.C. 131 (FCA); rev’g 
[1995] 2 C.T.C. 2294 (TCC) (Penalties incurred during income-earning 
process deductible); Port Colbourne Poultry Ltd. v. R., [1997] 2 C.T.C. 
2480 (TCC) (Penalty for pollution not deductible). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-92R2: Income of con- 
tractors; IT-95R: Foreign exchange gains and losses; IT-104R2 and draft 
IT-104R3: Deductibility of fines or penalties; IT-129R: Lawyers’ trust ac- 
counts and disbursements; IT-200: Surface rentals and farming operations; 
IT-213R: Prizes from lottery schemes and giveaway contests; IT-223: 
Overhead expense insurance vs. income insurance (archived); IT-233R: 
Lease-option agreements; sale-leaseback agreements (archived); IT-257R: 
Canada Council grants; IT-261R: Prepayment of rents; IT-314: Income of 
dealers in oil and gas leases (archived); IT-359R2: Premiums and other 
amounts re leases; IT-373R2: Woodlots; IT-425: Miscellaneous farm in- 
come; IT-434R: Rental of real property by individual; IT-454: Business 
transactions prior to incorporation; IT-459: Adventure or concern in the 
nature of trade; IT-493: Agency cooperative corporations (archived). See 
also list at end of s. 9 and annotation to 18(1)(a). 


Information Circulars: 77-11: Sales tax reassessments — deductibility 
in computing income. 


1.T. Technical News: No. | (sales commission expenses of mutual-fund 
limited partnerships); No. 5 (lease agreements); No. 8 (proceeds of sale of 
a condominium — first closing date or second closing date; treatment of 
United States unitary state taxes); No. 12 (“millennium bug” expendi- 
tures); No. 16 (Canderel, Toronto College Park and Ikea cases; Continen- 
tal Bank case); No. 21 (cancellation of Interpretation Bulletin IT-233R); 
No. 22 (commission income transferred to corporation); No. 25 (reasona- 
ble expectation of profit); No. 30 (prepaid income — whether 9(1) or 
12(1)(a) applies). 

Registered Charities Newsletters: 18 (can businesses receive re- 
ceipts for donations made out of their inventory ?). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-15: 
Employee stock option plan; ATR-20: Redemption premium on deben- 
tures; ATR-23: Private health services plan; ATR-45: Share appreciation 
rights plan; ATR-50: Structured settlement; ATR-62: Mutual fund distri- 
bution limited partnership — amortization of selling commissions. 


Forms: T2 SCH 14: Miscellaneous payments to residents; T776: State- 
ment of real estate rentals; T2032: Statement of professional activities; 
T2042: Statement of farming activities; T2121: Statement of fishing activ- 
ities; T2124: Statement of business activities; T4002: Business and profes- 
sional income [guide]; T4036: Rental income [guide]. 


(2) Loss — Subject to section 31, a taxpayer’s loss for a 
taxation year from a business or property is the amount of 
the taxpayer’s loss, if any, for the taxation year from that 
source computed by applying the provisions of this Act 
respecting computation of income from that source with 
such modifications as the circumstances require. 

Related Provisions: 3.1 — Reasonable expectation of profit required 
for taxpayer to deduct loss; 18 — Limitations on various deductions; 
18.1 — Limitation on deduction for matchable expenditure; 96(8)(b), 
(c) — Business loss of partnership that previously had only non-resident 
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partners; 103(2) — Meaning of “losses” 
Carryover of loss to prior or later year; 111(8)— “non-capital loss”; 
112(4)-(4.3) — Loss on share held as inventory. 

Selected Cases [subsec. 9(2)]: Tonn et al. v. Canada, [1996] 2 
C.T.C. 205 (FCA) (Objective test in Moldowan is to prevent inappropriate 
reductions in tax, not to second-guess business judgments). 
Interpretation Bulletins: [T-328R3: Losses on shares on which divi- 
dends have been received. See also list at end of s. 9. 

1.T. Technical News: No. 16 (Tonn, Mastri, Mohammad and Kaye 
cases); No. 25 (reasonable expectation of profit). 


Advance Tax Rulings: See under 9(1). 


(3) Gains and losses not included — In this Act, 
“income from a property” does not include any capital 
gain from the disposition of that property and “loss from a 
property” does not include any capital loss from the dis- 
position of that property. 


Beer ul aluienl ~ 9(3' 


clude any eapitak gain or capital toca 


Application: The October 31, 2003 draft legisle ion 
amend subsec. 9(3) to read as s above, yplica 
begin ane 2004. 


amendment he ‘makes dl cee vs 
under the law. : 


Related Provisions: 3.1(2) — Same rule in determining whether REOP 
exists; 40(1)(a) — Expenses deducted in determining capital gain. 


Selected Cases [subsec. 9(3)]: Arnold v. R., [1983] C.T.C. 405 
(FCTD) (Proceeds from sale of rights to cut timber were income). 


Selected Cases [s. 9]: Stewart v. R., [2002] 3 C.T.C. 439 (SCC) 
(Activity becomes a “source” of income where no personal element and 
activity is clearly commercial); Walls v. R., [2002] 3 C.T.C. 421 (SCC) 
(Where no personal element and activities are commercial, principle of 
reasonable expectation of profit not applicable); Friesen (J.) v. Canada, 
[1995] 2 C.T.C. 369 (SCC) (Profit to be determined according to princi- 
ples of commercial or accounting practice unless inconsistent with specific 
provisions of Act); Millford Development Ltd. v. MNR, [1993] 1 C.T.C. 
169 (FCTD) (Discount on sale of mortgage deductible where mortgage 
taken back on earlier sale of land on income account); Fleur de Lys 
Warehousing Ltd. v. MNR, [1992] 2 C.T.C. 2158 (TCC) (Refund of muni- 
cipal taxes incorrectly paid and deducted in previous year included in year 
amount of refund ascertained by court, despite subsequent appeal); 
Johnson & Johnson Inc. v. Canada (Dec. 13, 1993), Doc. A-1074-92 
(FCA) (Refund of federal sales tax improperly paid and deducted in prior 
year was not income when the right to it crystallized or when received but 
deduction in prior year should have been disallowed by reassessment if 
year was not statute barred); Westar Mining Ltd. v. Canada, [1992] 2 
C.T.C. 11 (FCA) (Business interruption insurance proceeds were income 
from business of operating a mine). 


Definitions [s. 9]: “amount”, “business” — 248(1); “capital gain” — 
39(1)(a), 248(1); “ ; “property” — 248(1); 
“taxation year” — 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 9]: IT-99R5: Legal and accounting fees; 
IT-102R2: Conversion of property, other than real property, from or to 
inventory; IT-189R2: Corporations used by practising members of profes- 
sions; IT-216: Corporation holding property as agent for shareholder 
(archived); IT-218R: Profit, capital gains and losses from the sale of real 
estate, including farmland and inherited land and conversion of real estate 
from capital property to inventory and vice versa; IT-273R2: Government 
assistance — general comments; IT-293R: Debtor’s gain on settlement of 
debt; IT-297R2: Gifts in kind to charity and others; IT-346R: Commodity 
futures and certain commodities; IT-403R: Options on real estate; IT- 
404R: Payments to lottery ticket vendors; IT-417R2: Prepaid expenses and 
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deferred charges; IT-423: Sale of sand, gravel or topsoil (archived); IT- 
446R: Legacies; IT-461: Forfeited deposits (archived); IT-479R: Transac- 
tions in securities; IT-490: Barter transactions; IT-504R2: Visual artists 
and writers; IT-533: Interest deductibility and related issues. 


10. (1) Valuation of inventory — For the purpose of 
computing a taxpayer’s income for a taxation year from a 
business that is not an adventure or concern in the nature 
of trade, property described in an inventory shall be val- 
ued at the end of the year at the cost at which the taxpayer 
acquired the property or its fair market value at the end of 
the year, whichever is lower, or in a prescribed manner. 
Related Provisions: 10(1.01) — Adventure in the nature of trade — no 


writedown until sale; 10(1.1)— Certain expenses included in cost; 
10(2) — Valuation of inventory property; 10(6) — Inventory of artists; 


Inventory of farming or fishing business; 86.1(4) — Value of shares in in- 
ventory after foreign spin-off; 87(2)(b) — Amalgamations — inventory; 
96(8)(b) — Cost of inventory of partnership that previously had only non- 
resident partners; 1 12(4.1) — Fair market value of share held as inventory; 
142.5(1) — Mark-to-market rules for securities held by financial 
institutions. 


History: Subsec. 10(1) amended by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20,-,.1995,. Or 


(11) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(1) the filing-due dates of all of the members of the ela for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(11) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


The subsec. formerly read: 


(1) For the purpose of computing income from a business, inventory 
shall be valued at its cost to the taxpayer or its fair market value, 
whichever is lower, or in such other manner as may be permitted by 
regulation. 


Selected Cases [subsec. 10(1)]: Canadian Imperial Bank of 
Commerce v. R., [2000] 2 C.T.C. 269 (FCA) (Bullion and foreign cur- 
rency were inventory of bank); Stremler v. R., [2000] 2 C.T.C. 2172 
(TCC) (Condominium units acquired in adventure in nature of trade were 
inventory); Consoltex Inc. v. Canada, [1996] 1 C.T.C. 2752 (TCC) 
(Change of inventory valuation method and reversal following utilization 
of losses distorted income by anticipating profits); Friesen (J.) v. Canada, 
[1993] 2 C.T.C. 113 (FCA); reconsideration refused (Sept. 9, 1993), Doc. 
A-449-92 (FCA); rev’d [1995] 2 C.T.C. 369 (SCC) (Inventory valuation 
method applies to asset of adventure in nature of trade); West Hill 
Redevelopment Co. v. MNR, [1991] 2 C.T.C. 83 (FCTD) (Plaintiff who 
sold condominiums and took back mortgages at below-market interest 
rates in business of selling condominiums, not trading in mortgages; mort- 
gages not inventory); Van Dongen v. Canada, [1991] 1 C.T.C. 86 (FCTD) 
(Real property received in lieu of repayment of loan not inventory where 
no intention to resell); Cyprus Anvil Mining Corp. v. Canada, [1990] 1 
C.T.C. 153 (FCA); leave to appeal to SCC refused (1990), 115 N.R. 320 
(note), (sub nom. Cyprus Anvil Mining Corp. v. MNR) (Changing valua- 
tion method during tax exempt period unacceptable departure from consis- 
tency principle); R. v. Boehringer Ingelheim (Canada) Ltd., {1987} 2 
C.T.C. 245 (FCA) (Goods purchased January | considered opening inven- 
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tory where no closing inventory previous year); Rudolph Furniture Ltd. v. 
R., [1982] C.T.C. 211 (FCTD) (Crown’s valuation prevailed where consis- 
tent method not used by taxpayer); R. v. Jawl Industries Ltd., [1974] 
C.T.C. 147 (FCTD) (Loss on value of inventory purchased in 1969 not 
deductible that year where delivery taken and fixed price paid in 1970); 
Handy & Harman of Canada Ltd. v. MNR, [1973] C.T.C. 507 (FCTD) 
(Lowest cost per ounce rejected in favour of average cost per ounce). 


Regulations: 1102(1)(b) (no capital cost allowance for property de- 
scribed in inventory); 1801 (inventory generally ‘may be valued at fair 
market value); 1802 (valuation of animals). 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of a fiscal 
period; IT-102R2: Conversion of property, other than real property, from 
or to inventory; IT-142R3: Settlement of debts on the winding-up of a 
corporation; IT-153R3: Land developers — subdivision and development 
costs and carrying charges on land; IT-165R: Returnable containers 
(archived); IT-328R3: Losses on shares on which dividends have been re- 
ceived; IT-459: Adventure or concern in the nature of trade; IT-482R: 
Pipelines; IT-504R2: Visual artists and writers. See also list at end of s. 
10. 


Registered Charities Newsletters: 18 (can businesses receive re- 
ceipts for donations made out of their inventory?). 


(1.01) Adventures in the nature of trade — For the 
purpose of computing a taxpayer’s income from a busi- 
ness that is an adventure or concern in the nature of trade, 
property described in an inventory shall be valued at the 
cost at which the taxpayer acquired the property. 


Related Provisions: 10(9)— Grandfathering of writedown taken 
before 10(1.01) applies; 10(10) — Writedown required before change in 
control of corporation; 18(14)-(16) — Superficial loss rule for property 
held as adventure in the nature of trade. 


History: Subsec. 10(1.01) added by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(1) the taxpayer’s filing-due date for the year is after December 
20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(1) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(ii) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


interpretation Bulletins: IT-459: Adventure or concern in the nature of 
trade. 


(1.1) Certain expenses included in cost — For the 
purposes of subsections (1), (1.01) and (10), where land is 
described in an inventory of a business of a taxpayer, the 
cost at which the taxpayer acquired the land shall include 
each amount that is 
(a) described in paragraph 18(2)(a) or (b) in respect of 
the land and for which no deduction is permitted to the 
taxpayer, or to another person or partnership that is 


(i) a person or partnership with whom the taxpayer 
does not deal at arm’s length, 
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(ii) if the taxpayer is a corporation, a person or 
partnership that is a specified shareholder of the 
taxpayer, or 


(iii) if the taxpayer is a partnership, a person or 
partnership whose share of any income or loss of 
the taxpayer is 10% or more; and 


(b) not included in or added to the cost to that other 
person or partnership of any property otherwise than 
because of paragraph 53(1)(d.3) or subparagraph 
53(1)(e)(xi). 
History: Subsec. 10(1.1) amended by 1998, c. 19, subsec. 70(1), 
applicable 


(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20, 1995, or 


(11) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(11) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


The subsec. formerly read: 


(1.1) For the purpose of subsection (1), the cost to a particular tax- 
payer of land that is described in the inventory of a business carried 
on by the taxpayer shall include each amount described in para- 
graph 18(2)(a) or (b) in respect of that land for which no deduction 
is permitted to the taxpayer or to another person in respect of whom 
the taxpayer was a person, corporation or partnership described in 
subparagraph (b)(i), (ii) or Gii) of the definition “interest on debt 
relating to the acquisition of land” in subsection 18(3), where that 
amount was not included in or added to the cost to that other person 
of any property otherwise than because of paragraph 53(1)(d.3) or 
subparagraph 53(1)(e)(xi). 


Subsec. 10(1.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
6(1), applicable to 1988 et seg. Subsec. 10(1.1) formerly read: 


(1.1) Non-deductible expenses — For the purposes of subsection 
(1), the cost to a particular taxpayer of land that is included in the 
inventory of a business carried on by the taxpayer shall include all 
amounts described in paragraph 18(2)(a) or (b) in respect of that 
land for which no deduction is permitted to the taxpayer or, by rea- 
son of subsection 18(3), to another taxpayer in respect of whom the 
particular taxpayer was a person, corporation or partnership de- 
scribed in subparagraph (b)(i), (11) or (ii) of the definition “interest 
on debt relating to the acquisition of land” in subsection 18(3), 
where the amounts were not included in the cost to that other tax- 
payer of property. 

Selected Cases [subsec. 10(1.1)]: Stremler v. R., [2000] 2 C.T.C. 

2172 (TCC) (Condominium units acquired in adventure in nature of trade 

were inventory). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land. See also list at end of 
s. 10. 


(2) Continuation of valuation — Notwithstanding 
subsection (1), for the purpose of computing income for a 
taxation year from a business, the inventory at the com- 
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mencement of the year shall be valued at the same 
amount as the amount at which it was valued at the end of 
the preceding taxation year for the purpose of 7 etal 
income for that preceding year. 


Related Provisions: 10(2:1) — Methods of valuation to be the same 
from year to year. 


Interpretation Bulletins: See list at end of s. 10. 


(2.1) Where 
property described in an inventory of a taxpayer’s busi- 
ness that is not an adventure or concern in the nature of 
trade is valued at the end of a taxation year in accordance 
with a method permitted under this section, that method 
shall, subject to subsection (6), be used in the valuation of 
property described in the inventory at the end of the fol- 
lowing taxation year for the purpose of computing the 
taxpayer’s income from the business unless the taxpayer, 
with the concurrence of the Minister and on any terms 
and conditions that are specified by the Minister, adopts 
another method permitted under this section. 


History: Subsec. 10(2.1) amended by 1998, c. 19, 
applicable ; 


subsec. 70(2), 


(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(1) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(ii) the partnership has: valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


The subsec. formerly read: 


(2.1) Where property described in the inventory of a business of a 
taxpayer at the end of a taxation year is valued in accordance with a 
method provided for under this section, that method shall, subject to 
subsection (6), be used in the valuation of property described in the 
inventory of that business at the end of the following taxation year 
for the purpose of computing the taxpayer’s income from that busi- 
ness unless the taxpayer, with the concurrence of the Minister and 
on such terms and conditions.as are specified by the Minister, 
adopts another method provided for under this section. 


Subsec. 10(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 6(2), 
applicable with respect to computations of income for 1990 et seq. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of 
trade. 


(3) Incorrect valuation — Where the inventory of a 
business at the commencement of a taxation year has, ac- 
cording to the method adopted by the taxpayer for com- 
puting income from the business for that year, not been 
valued as required by subsection (1), the inventory at the 
commencement of that year shall, if the Minister so di- 
rects, be deemed to have been valued as required by that 
subsection. 


Interpretation Bulletins: See list at end of s. 10. 
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(4) Fair market value — For the purpose of subsection 
(1), the fair market value of property (other than property 
that is obsolete, damaged or defective or that is held for 
sale or lease or for the purpose of being processed, 
fabricated, manufactured, incorporated into, attached to, 
or otherwise converted into property for sale or lease) that 
iS 
(a) work in progress at the end of a taxation year of a 
business that is a profession means the amount that 
can reasonably be expected to become receivable in 
respect thereof after the end of the year; and 


(b) advertising or packaging material, parts, supplies 
or other property (other than work in progress. of a 

. business that is a profession) that is included in inven- 
tory means the replacement cost of the property. 


Related Provisions: 10(5) — Property deemed to be inventory; 34 — 
Election to exclude work in progress from professional income. 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal 
period. See also list at end of s. 10. 


(5) [Meaning of] Inventory — Without restricting the 
generality of this section, 


(a) property (other than capital property) of a taxpayer 
that is advertising or packaging material, parts or sup- 
plies or work in progress of a business that is a profes- 
sion is, for greater certainty, inventory of the taxpayer; 
Selected Cases [para. 10(5)(a)]: Stearns Catalytic Ltd. v. Canada, 
[1990] 1 C.T.C. 398 (FCTD) (Spare parts capable of causing lengthy ter- 
mination of production if damaged are “major parts” of capital property, 
not inventory). 
(b) anything used primarily for the purpose of adver- 
tising or packaging property that is included in the in- 
ventory of a taxpayer shall be deemed not to be pro- 
perty held for sale or lease or for any of the purposes 
referred to in subsection (4); and 


(c) property of a taxpayer, the cost of which to the tax- 
payer. was deductible by virtue of paragraph 
20(1)(mm), is, for greater certainty, inventory of the 
taxpayer having a cost to the taxpayer, except for the 
purposes of that paragraph, of nil. 

Related Provisions: 10(4) — Fair market value of work in progress, 

advertising or packaging materials, parts and supplies; 34 — Election to 

exclude work in progress from: professional income. 

I.T. Application Rules: 23(3), (4). 

Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal 


period; IT-457R: Election by professionals to exclude work in progress 
from income. See also list at end of s. 10. 


(6) Artistic endeavour — Notwithstanding subsection 
(1), for the purpose of computing the income of an indivi- 
dual other than a trust for a taxation year from.a business 
that is the individual’s artistic endeavour, the value of the 
inventory of the business for that year shall, if the indivi- 
dual so elects in the individual’s return of income under 
this Part for the year, be deemed to be nil. 


Related Provisions: 10(7)— Effect of election; 
endeavour. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things; IT-504R2: Visual artists and writers. See also list at end 
of s. 10. 


10(8) — Artistic 


(7) Value in later years — Where an individual has 
made an election pursuant to subsection (6) for a taxation 
year, the value of the inventory of a business that is the 
individual’s artistic endeavour shall, for each subsequent 
taxation year, be deemed to be nil unless the individual, 
with the concurrence of the Minister and on such terms 
and conditions as are specified by the Minister, revokes 
the election. 
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Interpretation Bulletins: IT-504R2: Visual artists and writers. See also 
list at end of s. 10. 


(8) Definition of “business that is an individual’s 
artistic endeavour” — For the purpose of this section, 
“business that is an individual’s artistic endeavour” 
means the business of creating paintings, prints, etchings, 
drawings, sculptures or similar works of art, where such 
works of art are created by the individual, but does not 
include a business of reproducing works of art. 


Interpretation Bulletins [Subsec. 10(8)]: IT-504R2: Visual artists 
and writers. See also list at end of s. 10. 


(9) Transition — Where, at the end of a taxpayer’s last 
taxation year at the end of which property described in an 
inventory of a business that is an adventure or concern in 
the nature of trade was valued under subsection (1), the 
property was valued at an amount that is less than the cost 
at which the taxpayer acquired the property, after that 
time the cost,to the taxpayer at which the property. was 
acquired is, subject to subsection (10), deemed to be that 
amount. 


History: Subsec. 10(9) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20, 1995, or ; 


(ii) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(i1) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


Interpretation Bulletins: [T-459: Adventure or concern in the nature of 
trade. 


(10) Acquisition of control — Notwithstanding sub- 
section (1.01), property described in an inventory of a 
corporation’s business that is an adventure or concern in 
the nature of trade at the end of the corporation’s taxation 
year that ends immediately before the time at which con- 
trol of the corporation is acquired by a person or group of 
persons shall be valued at the cost at which the corpora- 
tion acquired the property, or its fair market value at the 
end of the year, whichever is lower, and, after that time, 
the cost at which the corporation acquired the property is, 
subject to a subsequent application of this subsection, 
deemed to be that lower amount. 


Related Provisions: 139.1(18)— Holding corporation deemed not to 
acquire control of insurer on demutualization; 249(4) — Year-end trig- 
gered on change of control; 256(6)—-(9) — Whether control acquired. 


History: Subsec. 10(10) added by 1998, c. 19, subsec. 70(3), applicable 


(a) to taxation years that end after December 20, 1995; 
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(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20;-1995;\or 


(ii) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(ii) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of 
trade. 


(11) Acquisition of control — For the purposes of 
subsections 88(1.1) and 111(5), a corporation’s business 
that is at any time an adventure or concern in the nature of 
trade is deemed to be a business carried on at that time by 
the corporation. 


History: Subsec. 10(11) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the na- 
ture of trade, to taxation years of a taxpayer that end before December 
21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 
20,4995, or 


(ii) the taxpayer has valued the inventory of the business for the 
purpose of computing income for the year from the business at an 
amount that is less than the cost at which the taxpayer acquired 
the property, which valuation is reflected in a return of income, 
notice of objection or notice of appeal filed or served under the 
Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the na- 
ture of trade, to fiscal periods of a partnership that end before Decem- 
ber 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for 
their taxation years that include the end of the fiscal period are 
after December 20, 1995, or 


(ii) the partnership has valued the inventory of the business for 
the purpose of computing income for the fiscal period from the 
business at an amount that is less than the cost at which the part- 
nership acquired the property, which valuation is reflected in a 
return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995 by any member 
of the partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of 
trade. 


(12) Removing property from [Canadian] 
inventory [of non-resident] — If at any time a non- 
resident taxpayer ceases to use, in connection with a busi- 
ness or part of a business carried on by the taxpayer in 
Canada immediately before that time, a property that was 
immediately before that time described in the inventory of 
the business or the part of the business, as the case may 
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be, (other than a property that was disposed of by the tax- 
payer at that time), the taxpayer is deemed 


(a) to have disposed of the property immediately 
before that time for proceeds of disposition equal to its 
fair market value at that time; and 


(b) to have received those proceeds immediately 

before that time in the course of carrying on the busi- 

ness or the part of the business, as the case may be. 
Related Provisions: 10(14) — Inventory includes work in progress of a 


professional; 14(14)— Parallel rule for eligible capital property; 
142.6(1.1) — Parallel rule for non-resident financial institution. 


History: Subsec. 10(12) added by 2001, c. 17, s. 4, applicable after De- 
cember 23, 1998. 


(13) Adding property to [Canadian] inventory [of 
non-resident] — If at any time a property becomes in- 
cluded in the inventory of a business or part of a business 
that a non-resident taxpayer carries on in Canada after 
that time (other than a property that was, otherwise than 
because of this subsection, acquired by the taxpayer at 
that time), the taxpayer is deemed to have acquired the 
property at that time at a cost equal to its fair market 
value at that time. 

Related Provisions: 10(14) — Inventory includes work in progress of a 
professional. 


History: Subsec. 10(13) added by 2001, c. 17, s. 4, applicable after De- 
cember 23, 1998. 


(14) Work in progress — For the purposes of subsec- 
tions (12) and (13), property that is included in the inven- 
tory of a business includes property that would be so in- 
cluded if paragraph 34(a) did not apply. 


Related Provisions: 14(15)— Parallel rule for eligible capital pro- 
perty; 142.6(1.2) — Parallel rule for non-resident financial institution. 


History: Subsec. 10(14) added by 2001, c. 17, s. 4, applicable after De- 
cember 23, 1998. 


Selected Cases [s. 10]: Ruland Realty Ltd. v. R., [1998] 4 C.T.C. 2313 
(TCC) (Obligations to acquire land were choses in action, which qualified 
as property and as inventory); Consoltex Inc. v. Canada, [1996] 1 C.T.C. 
2752 (TCC) (Change of inventory valuation method and reversal follow- 
ing utilization of losses distorted income by anticipating profits). 


Definitions [s. 10]: “amount” — 248(1); “artistic endeavour” — 10(8); 
“business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital 
property” —54, 248(1); “control” — 256(6)—(9); “corporation” — 
248(1), Interpretation Act 35(1); “cost” — 10(9); “fair market value” — 
10(4), 107(1.2); “filing-due date” — 248(1); “fiscal period” — 249.1; “in- 
dividual” — 248(1); “inventory” — 10(5), 248(1); “Minister”, “non-resi- 
dent” — 248(1); “person”, “prescribed”, “property”, “regulation” — 
248(1); * ; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


Interpretation Bulletins [s. 10]: IT-98R2: Investment corporations 
(archived); IT-189R2: Corporations used by practising members of profes- 
sions; IT-283R2: CCA — video tapes, videotape cassettes, films, com- 
puter software and master recording tapes (archived); IT-452: Utility ser- 
vice connections (archived); IT-473R: Inventory valuation. 


11. (1) Proprietor of business — Subject to sections 
34.1 and 34.2, where an individual is a proprietor of a 
business, the individual’s income from the business for a 
taxation year is deemed to be the individual’s income 
from the business for the fiscal periods of the business 
that end in the year. 


History: Subsec. 11(1) amended by 1996, c. 21, s. 3, applicable to 1995 
et seq. The subsec. formerly read: 


(1) Where an individual is a proprietor of a business, the indivi- 
dual’s income from the business for a taxation year shall be deemed 
to be the individual’s income from the business for the fiscal period 
or periods ending in the year. 


Selected Cases [subsec. 11(1)]: Northern Sales (1963) Ltd. v. MNR, 
[1973] C.T.C. 239 (FCTD) (Independent companies held to be partners 
where profits and losses divided pursuant to marketing agreement). 
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(2) Reference to “taxation year” — Where an indivi- 
dual’s income for a taxation year includes income from a 
business the fiscal period of which does not coincide with 
the calendar year, unless the context otherwise requires, a 
reference in this subdivision or section 80.3 to a “taxation 
year” or “year” shall, in respect of the business, be read as 
a reference to a fiscal period of the business ending in the 
year. 


History: Subsec. 11(2) substituted by 1994, c. 21, s. 5, applicable to 1988 
et seq. That subsec. formerly read: 


(2) Reference to “taxation year” or “year’ — Where an indivi- 
dual’s income for a taxation year includes income from a business 
the fiscal period of which does not coincide with the calendar year, 
unless the context otherwise requires, a reference in this Division to 
a “taxation year” or “year” shall, in respect of the business, be read 
as a reference to a fiscal period of the business ending in the year. 


Selected Cases [subsec. 11(2)]: Bishay v. MNR, [1996] 1 C.T.C. 
2286 (FCTD) (Unilateral change of year-end by taxpayer prohibited). 


Related Provisions [s. 11]: 14(4) — Eligible capital property rules — 
references to “taxation year” or “year”; 20(16.2) — Terminal loss rules — 
reference to “taxation year” and “year”; 34.1 — Additional income adjust- 
ment where fiscal year is not calendar year; 34.2 — Reserve for 1995 
stub-period income; 96(1)(f) — Income inclusion from partnership in tax- 
ation year in which partnership’s year ends; 25(1) — Fiscal period for in- 
dividual proprietor of business disposed of; 249(2)(b) — Where end of fis- 
cal period coincides with end of taxation year. 


Definitions [s. 11]: “business” — 248(1), 249.1; “calendar 
terpretation Act 37(1)(a); “fiscal period” — 248(1), 249.1; “individual” — 
248(1); “taxation year” — 249. 


Regulations [s. 11]: 1104(1) (taxation year of individual for capital cost 
allowance purposes). 


Interpretation Bulletins [s. 11]: IT-151R5: Scientific research and 
experimental development expenditures; IT-184R: Deferred cash purchase 
tickets issued by Canadian Wheat Board. 


Inclusions 


12. (1) Income inclusions — There shall be included 
in computing the income of a taxpayer for a taxation year 
as income from a business or property such of the follow- 
ing amounts as are applicable: 


(a) services, etc., to be rendered [or goods to 
be delivered] — any amount received by the tax- 
payer in the year in the course of a business 


(i) that is on account of services not rendered or 
goods not delivered before the end of the year or 
that, for any other reason, may be regarded as not 
having been earned in the year or a previous year, 
or 


(11) under an arrangement or understanding that it is 
repayable in whole or in part on the return or resale 
to the taxpayer of articles in or by means of which 
goods were delivered to a customer; 


Related Provisions: 12(1)(x) — Inducements, reimbursements, etc. in- 
cluded in income; 12(2) — Rule is for greater certainty only; 20(1)(m) — 
Deductions — reserve for goods and services; 20(1)(m.1) — Deduc- 
tions — manufacturer’s warranty reserve; 20(1)(m.2) — Deductions — re-’ 
payment of amount previously included in income; 20(24) — Amounts 
paid for undertaking future obligations; 68 — Allocation of amounts nag 
for combination of services and property. 


Selected Cases [para. 12(1)(a)]: Foothills Pipe Lines (Yukon) Ltd. v. 
R., [1990] 2 C.T.C. 448 (FCA); leave to appeal to SCC refused (1991), 
134 N.R. 238 (note), (sub nom. Foothills Pipe Lines (South Yukon) Ltd. v. 
MNR) (Special charges made by taxpayer responsible for pipeline con- 
struction to shippers, to be refunded upon completion of the project, were 
liabilities not income); Burrard Yarrows Corp. v. R., [1986] 2 C.T.C. 313 
(FCTD); rev’d in part [1988] 2 C.T.C. 90 (FCA) (Progress payments re- 
ceived were “earned” amounts; reserve not permitted); Anderson v. MNR, 
[1972] C.T.C. 2318 (T.R.B.) (Advance payment pursuant to Prairie Grain 
Advance Payments Act was income, not interest-free loan). 


Subdivision b — Income or Loss from a Business or Property 


Interpretation Bulletins: IT-154R: Special reserves; IT-165R: Return- 
able containers (archived); IT-321R: Insurance agents and brokers — 
unearned commissions (archived); IT-457R: Election by professionals to 
exclude work in progress from income; IT-531: Eligible funeral 
arrangements. 

.T. Technical News: No. 18 (Qerlikon Aérospatiale case); No. 30 
(prepaid income — whether 9(1) or 12(1)(a) applies). 

Forms: T2124: Statement of business activities. 


(b) amounts receivable — any amount receivable 
by the taxpayer in respect of property sold or services 
rendered in the course of a business in the year, not- 
withstanding that the amount or any part thereof is not 
due until a subsequent year, unless the method 
adopted by the taxpayer for computing income from 
the business and accepted for the purpose of this Part 
does not require the taxpayer to include any amount 
receivable in computing the taxpayer’s income for a 
taxation year unless it has been received in the year, 
and for the purposes of this paragraph, an amount shall 
be deemed to have become receivable in respect of 
services rendered in the course of a business on the 
day that is the earlier of 


(i) the day on which the account in respect of the 
services was rendered, and 


(ii) the day on which the account in respect of 
those services would have been rendered had there 
been no undue delay in rendering the account in re- 
spect of the services; 


Related Provisions: 12(2) — Rule is for greater certainty only; 34 — 
Professional business; 68 — Allocation of amounts in consideration: for 
disposition of property; 78 — Unpaid amounts; 138(11.5)(k) — Transfer 
of business by non-resident insurer. 


Selected Cases [para. 12(1)(b)]: Huang & Danczkay Ltd. v. MNR, 
[1998] 3 C.T.C. 337 (FCTD) (Receivables brought into income only when 
income-earning process virtually complete); Stevenson & Hunt Insurance 
Brokers Ltd. v. Canada, [1993] 1 C.T.C. 383 (FCTD) (Contingent com- 
missions “earned” or “receivable” by insurance broker income when 
amount ascertained); Maritime Telegraph and Telephone Co. v. Canada, 
[1992] 1 C.T.C. 264 (FCA) (Taxpayer not permitted to change method of 
reporting income for tax purposes); West Kootenay Power and Light Co. 
v. Canada, [1992] 1 C.T.C. 15 (FCA) (In calculating income for tax pur- 
poses, taxpayer may use different method from that used for accounting 
purposes); West Hill Redevelopment Co. v. MNR, [1991] 2 C.T.C. 83 
(FCTD) (Taxpayer who sold condominiums and took back mortgages at 
below-market interest rates must include full price expressed in sale, not 
price reduced by difference between face value of mortgage and lesser 
market value); Dominion Construction Co. (Niagara) Ltd. v. MNR, {1974} 
C.T.C. 2006 (T.R.B.) (Holdback taxable in year receivable). 


Interpretation Bulletins: IT-129R: Lawyers’ trust accounts and dis- 
bursements; IT-170R: Sale of property—— when included in income 
computation. 


(c) interest — subject to subsections (3) and (4.1), 
any amount received or receivable by the taxpayer in 
the year (depending on the method regularly followed 
by the taxpayer in computing the taxpayer’s income) 
as, on account of, in lieu of payment of or in satisfac- 
tion of, interest to the extent that the interest was not 
included in computing the taxpayer’s income for a 
preceding taxation year; 


Related Provisions: |2(3)— Accrued interest taxable to corporation, 
partnership and certain trusts; 12(4) — Annual accrual of interest even if 
unpaid; 12(4.1) Impaired debt obligations; 12(9.1) — Exception for 
certain interests in prescribed debt obligations; 12.1 — Cash bonus on 
Canada Savings Bonds; 16— Income and capital combined; 16(3) — 
Bonds purchased at a discount; 16(6)— Indexed debt obligations — 
amount deemed received as interest; 17 — Interest deemed received on 
loan to non-resident; 18(9.1) — Penalties, bonuses and rate reduction pay- 
ments; 20(1)(c) — Deduction for interest paid; 20(14)— Accrued bond 
interest; 20(14.1) — Interest on debt obligation; 81(1)(m) — Interest on 
certain obligations exempt; 137(4.1) — Interest deemed received on cer- 
tain reductions of capital by credit union; 142.5(3)(a), (b) — Mark-to-mar- 
ket debt obligation; 218 — Loan to wholly-owned subsidiary; 258(3) — 
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Certain dividends on preferred shares deemed to be interest; 258(5) — 
Deemed interest on certain shares; Canada-U.S. Tax Treaty:Art. XI — 
Taxation of interest. 


History: Para. 12(1)(c) amended by 2001, c. 17, subsec. 5(1), applicable 
to taxation years that end after September 1997. The para. formerly read: 


(c) subject to subsections (3) and (5) [should be (4.1) — ed.], any 
amount received or receivable by the taxpayer in the year (depend- 
ing on the method regularly followed by the taxpayer in computing 
the taxpayer’s income) as, on account of, in lieu of payment of or in 
satisfaction of, interest to the extent that the interest was not in- 
cluded in computing the taxpayer’s income for a preceding taxation 
year; 


Para. 12(1)(c) amended by 1998, c. 19, subsec. 71(1), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 


The para. formerly read: 


(c) any amount received or receivable by the taxpayer in the year 
(depending on the method regularly followed by the taxpayer in 
computing the taxpayer’s profit) as, on account or in lieu of pay- 
ment of, or in satisfaction of, interest to the extent that the interest 
was not included in computing the taxpayer’s income for a preced- 
ing taxation year; 
Selected Cases [para. 12(1)(c)]: Ahmad y. R., [2002] 4 C.T.C. 2497 
(TCC) (Pre-judgment interest was part of damages); Coughlan vy. R., 
{2001] 4 C.T.C. 2004 (TCC) (Pre-judgment interest was “interest” and not 
incremental damages); Shaw (J.M.) v. MNR, [1993] 1 C.T.C. 221 (FCA); 
leave to appeal to SCC refused (1993), 158 N.R. 399 (note) (Amount paid 
as “interest” on additional compensation awarded for expropriation was 
interest income, not proceeds of disposition); Praxair Canada Inc. vy. 
MNR, [1993] 1 C.T.C. 130 (FCTD) (Creditor accepting shares of debtor in 
satisfaction of unpaid interest received “amount” equal to market value of 
shares, not par value); Fisher, E.R., Ltd. v. R., [1986] 2 C.T.C. 114 
(FCTD) (Interest penalty paid on expropriation was added to proceeds of 
disposition, and was not a windfall); Miller v. R., [1985] 2 C.T.C. 139 
(FCTD) (Interest on retroactive salary increase not employment income); 
Freeway Properties Inc. v. R., [1985] 1 C.T.C. 222 (FCTD) (Prepaid inter- 
est on mortgage included in year received); Perini Estate v. R., [1982] 
C.T.C. 74 (FCA) (Interest on proceeds of disposition, determined retroac- 
tively and paid at later date, taxable); R. v. Henuset Bros. Ltd. (No. 2), 
[1977] C.T.C. 228 (FCTD) (Prepaid interest was income, not down 
payment). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-265R3: Payments of income and capital 
combined (archived); IT-396R: Interest income. 


1.T. Technical News: No. 30 (pre-judgment interest). 
Advance Tax Rulings: ATR-61: Interest accrual rules. 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


(d) reserve for doubtful debts — any amount de- 
ducted under paragraph 20(1)(1) as a reserve in com- 
puting the taxpayer’s income for the immediately pre- 
ceding taxation year; 
Related Provisions: 87(2.2) — Amalgamation of insurance corpora- 
tions; 88(1)(g) — Winding-up of subsidiary insurance corporations; 
138(11.5)(k) — Transfer of business by non-resident insurer; 
138(11.91)(d) — Computation of income of non-resident insurer; 
142.3(1)(c) — Amount deductible in respect of specified debt obligation; 
Reg. 2405(3)“gross Canadian life investment income’(d) — Inclusion in 
life insurer’s income. 


Selected Cases [para. 12(1)(d)]: 92735 Canada Ltd. y. R., [1999] 2 
C.T.C. 2661 (TCC) (Debt becomes doubtful when collection doubtful on 
objective basis). 

Interpretation Bulletins: [T-442R: Bad debts and reserve for doubtful 
debts. 


Forms: T2 SCH 13: Continuity of reserves. 


(d.1) reserve for guarantees, etc. — any amount 
deducted under paragraph 20(1)(1.1) as a reserve in 
computing the taxpayer’s income for the immediately 
preceding taxation year; 


S. 12(1)(e) 


(e) reserves for certain goods and services, 
etc. — any amount 


(i) deducted under paragraph 20(1)(m) (including 
any amount substituted by virtue of subsection 
20(6) for any amount deducted under that para- 
graph), paragraph 20(1)(m.1) or subsection 20(7), 
or 


(11) deducted under paragraph 20(1)(n), 


in computing the taxpayer’s income from a business 

for the immediately preceding year; 
Related Provisions: 66.2(2)(b)(ii)(B), 66.4(2)(a)(ii)(B) — Deductions 
for resource expenses; 87(2.2)— Amalgamation of insurance corpora- 
tions; 88(1)(g)-—— Winding-up of subsidiary insurance corporations; 
138(11.91)(d) — Computation of income of non-resident insurer. 
Selected Cases [para. 12(1)(e)]: Regina Shoppers Mall Ltd. vy. Can- 
ada, {1991} 1 C.T.C. 297 (FCA) (Taxpayer entitled to file return inconsis- 
tent with Minister’s assessment for previous year); Sears Canada Inc. y. 
Canada, [1989] 1 C.T.C. 127 (FCA); leave to appeal to SCC refused 
(1989), 100 N.R. 160 (note), (sub nom. Sears Canada Inc. v. MNR) (Re- 
serve improperly deducted nevertheless required to be included in subse- 
quent year). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
154R: Special reserves. 

1.T. Technical News: No. 30 (prepaid income — whether 9(1) or 
12(1)(a) applies). 

Forms: T2 SCH 13: Continuity of reserves. 


(e.1) [insurer’s] negative reserves — where the 
taxpayer is.an insurer, the amount prescribed in re- 
spect of the insurer for the year; 
Related Provisions: 20(22) — Deduction in following year; 87(2.2) — 
Amalgamation of insurance corporations; 88(1)(g)(i) — Windup of. sub- 
sidiary insurance corporation; 138(11.5)g.1) — Transfer of business by 
non-resident insurer; 138(11.91)(d.1)Gi) — Computation of income for 
non-resident insurer. 


History: Para. 12(1)(e.1) added by. 1997, c. 25, subsec. 2(1), applicable to 
1996 et seq. 


Regulations: 1400(2) (amount prescribed). 


(f) insurance proceeds expended — such part of 
any amount payable to the taxpayer as compensation 
for damage to, or under a policy of insurance in re- 
spect of damage to, property that is depreciable pro- 
perty of the taxpayer as has been expended by the 
taxpayer 


(1) within the year, and 
(11) within a reasonable time after the damage, 
on repairing the damage; 


Related Provisions: 13(21)“proceeds of disposition’(c) — Depreciable 
property — proceeds of disposition. 


(g) payments based on production or use — 
any amount received by the taxpayer in the year that 
was dependent on the use of or production from pro- 
perty whether or not that amount was an instalment of 
the sale price of the property, except that an instalment 
of the sale price of agricultural land is not included by 
virtue of this paragraph; 

Related Provisions: 12(2.01) — No deferral of amounts taxable any- 

way under s. 9. 


Selected Cases [para. 12(1)(g)]: Wright v. R., [2003] 1 C.T.C. 2726 
(TCC) (Payments for sale of trees were capital, not subject to provision); 
Larsen v. R., [2000] 1 C.T.C. 209 (FCA) (Timber stand may be farm 
property); Lackie vy. R., [1979] C.T.C. 389 (FCA) (Proceeds from sale of 
gravel, paid in yearly instalments, was income from property); MNR v. 
Bartlett, [1972] C.T.C., 333. (FCA) (No special prospector treatment for 
vendor of mining rights on terms varying with production); Mel-Bar 
Ranches Ltd. v. MNR (No. 2), [1989] 1 C.T.C. 360 (FCTD) (Sale of timber 
cut to clear land for grazing not income from business). 
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Interpretation Bulletins: IT-373R2: Woodlots; IT-423: Sale of sand, 
gravel or topsoil (archived); IT-426: Shares sold subject to an earnout 
agreement; IT-462: Payment based on production or use. 


(g.1) proceeds of disposition of right to receive 
production — any proceeds of disposition to which 
subsection 18.1(6) applies; 
History: Para. 12(1)(g.1) added by 1998, c. 19, subsec. 71(2), applicable 
to dispositions that occur after November 17, 1996. 
(h) previous reserve for quadrennial survey — 
any amount deducted as a reserve under paragraph 
20(1)(o) in computing the taxpayer’s income for the 
immediately preceding year; 


(i) bad debts recovered — any amount, other than 
an amount referred to in paragraph (i.1), received in 
the year on account of a debt or a loan or lending asset 
in respect of which a deduction for bad debts or uncol- 
lectable loans or lending assets had been made in com- 
puting the taxpayer’s income for a preceding taxation 
year; | 
Related Provisions: 12.4 — Bad debt inclusion; 20(1)(p) — Bad debts; 
22(1) — Sale of accounts receivable; 26(3) — Banks — write-offs and re- 
coveries; 87(2.2) — Amalgamation of insurance corporations; 88(1)(g) — 
Winding-up of subsidiary insurance corporations; 111(5.3)— Doubtful 
debts and bad debts; 138(11.5)(k) — Transfer of business by non-resident 
insurer; 142.3(1)(c), (g) — Amount deductible in respect of specified debt 
obligation; 142.5(8)(d)(iv) — First deemed disposition of mark-to-market 
debt obligation. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-220R2: 
CCA — proceeds of disposition of depreciable property; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control,.amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987; IT-442R: Bad debts and reserve for doubtful debts. 


Gi.1) bad debts recovered — where an amount is 
received in the year on account of a debt in respect of 
which a deduction for bad debts was made under’ sub- 
section 20(4.2) in computing the taxpayer’s income 
for a preceding taxation year, the amount determined 
by the formula 


Ax B/C 
where 
A 1s 2 of the amount so received, 


B is the amount that was deducted under subsection 
20(4.2) in respect of the debt, and 


C is the total of the amount that was so deducted 
under subsection 20(4.2) and the amount that was 

. deemed by that subsection or subsection 20(4.3) to 
be an allowable capital loss in respect of the debt; 


Related Provisions: 39(11) — Bad debt recovery; 89(1)“capital divi- 
dend account’(c) — Capital dividend account. 


History: Para. 12(1)(i.1) amended by 2001, c. 17, subsec. 5(2), applicable 
to taxation years that end after February 27, 2000 except that, for taxation 
years that ended after February 27, 2000 and before October 18, 2000, the 
reference to.the fraction “1/2” in the description of A in the para. shall be 
read as a reference to the fraction “2/3”. The para. formerly read: 


(i.1) idem — where an amount is received in the year on account of 
a debt in respect of which a deduction for bad debts under subsec- 
tion 20(4.2) was made in computing the taxpayer’s income for a 
preceding taxation year, that proportion of */4 of the amount that 
(i) the amount that was deducted under subsection 20(4.2) in 
respect of that debt 
is of 
(ii) the total of the amount that was so deducted under subsec- 
tion 20(4.2) and the amount that was deemed to be an allowable 
capital loss under subsection 20(4.2) in respect of the debt; 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful 
debts. 


(j) dividends from resident corporations — any 
amount required by subdivision h to be included in 


Subdivision b — Income or Loss from a Business or Property 


computing the taxpayer’s income for the year in re- 
spect of a dividend paid by a corporation resident in 
Canada on a share of its capital stock; 
Related Provisions: 82(1)— Taxable dividends received; 84, 
84.1(1)(b) — Deemed dividends; 139.1(4)(f), (g) — Deemed dividend on 
demutualization of insurance corporation; 139.2 — Deemed dividend on 
distribution by mutual holding corporation. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-269R3: Part IV tax on taxable dividends re- 
ceived by a private corporation or a subject corporation. 


Advance Tax Rulings: ATR-15: Employee stock option plan. 


(k) dividends from other corporations — any 
amount required by subdivision i to be included in 
computing the taxpayer’s income for the year in re- 
spect of a dividend paid by a corporation not resident 
in Canada on a share of its capital stock or in respect 
of a share owned by the taxpayer of the capital stock 
of a foreign affiliate of the taxpayer; 


: 9 


foreign invest 


Related Provisions: 90 — Dividends received from non-resident cor- 
poration; 91(1), (3) — FAPI inclusions; 94.1(4) — Foreign investment en- 
tity — income inclusion; 94.2(4)—FIE income inclusion — mark-to- 
market regime; 94.3(4)— FIE income inclusion — accrual method; 
258(3) — Certain dividends on preferred shares deemed to be interest; 
258(5) — Deemed interest on certain shares. 


Selected Cases [para. 12(1)(k)]: Terrador Investments Ltd. v. R., 
[1999] 3 C.T.C. 520 (FCA); leave to appeal to SCC refused (May 18, 
2000), File 27499 (No bad debt possible where statute deemed amount to 
have been received). 


Interpretation Bulletins: IT-269R3: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation. 


(1) partnership income — any amount that is, by 
virtue of subdivision j, income of the taxpayer for the 
year from a business or property; 

Related Provisions: 96(1)(c)(ii) — Partner taxed on share of partner- 


ship’s income from business or property; 96(1.1)(b), 96(1.2) — Income 
inclusion for retired partner. 


Selected Cases [para. 12(1)(I)]: Cornforth v. R., [1982] C.T.C. 45 
(FCTD) (All income from business with wife assessed to taxpayer where 
partnership requirements not met). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired 
partner. 


Forms: T2032: Statement of professional activities. 


(m) benefits from trusts — any amount required 
by subdivision k or subsection 132.1(1) to be included 
in computing the taxpayer’s income for the year, 
except 


(i) any amount deemed by that subdivision to be a 
taxable capital gain of the taxpayer, and 
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(ii) any amount paid or payable to the taxpayer out 
of or under an RCA trust (within the meaning as- 
signed by subsection 207.5(1)); 


Related Provisions: 12(1)(n.3) — Retirement compensation arrange- 
ment — refund of contributions; 56(1)(x), (z) — Retirement compensation 
arrangement; 104(7.2)—Income inclusion re capital interest in trust; 
104(13), (14) Income from trusts; 105(1)— Value of benefits from 
trust; 106(2) — Disposition of income interest in trust — income inclu- 
sion; 208 — Tax payable by exempt person, 


History: The opening words of para. 12(1)(m) substituted by 1994, c. 21, 
subsec. 6(1), applicable to 1988 et seg. The opening words formerly read: 


(m) any amount required by subdivision k to be included in comput- 
ing the income of the taxpayer for the year, except 


(n) employees profit sharing plan — any amount 
received by the taxpayer in the year out of or under 


(i) an employees profit sharing plan, or 
(11) an employee trust 


established for the benefit of employees of the tax- 
payer or of a person with whom the taxpayer does not 
deal at arm’s length; » 


Related Provisions: 6(1)(d) — Inclusions — allocations etc. under 
profit sharing plan; 6(1)(g) — Inclusions — employee benefit plan bene- 
fits; 20(1)(w) — Deduction to employer; 32.1 — Employee benefit plan 
deductions; 107.1 — Distribution by employee trust or employee benefit 
plan; 144(1) — “Employees. profit sharing plan” defined; 144(6), (7) — 
Beneficiary’s receipts. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


(n.1) employee benefit plan — the amount, if any, 
by which the total of amounts received by the taxpayer 
in the year out of or under an employee benefit plan to 
which the taxpayer has contributed as an employer 
(other than amounts included in the income of the tax- 
payer by virtue of paragraph (m)) exceeds the amount, 
if any, by which the total of all amounts 


(i) so contributed by the taxpayer to the plan, or 


(ii) included in computing the taxpayer’s income 
for any preceding taxation year by virtue of this 
paragraph 


exceeds the total of all amounts 


(iii) deducted by the taxpayer in respect of the tax- 
payer’s contributions to the plan in computing the 
taxpayer’s income for the year or any preceding 
taxation year, or 


(iv) received by the taxpayer out of or under the 
plan in any preceding taxation year (other than an 
amount included in the taxpayer’s income by virtue 
of paragraph (m)); 
Related Provisions: 6(1)(a)— Inclusions — value of benefits; 
6(1)(g) — Employee benefit plan benefits; 6(10) — Contributions to an 
employee benefit plan; 18(1)(0) — No deduction for employee benefit 
plan contributions; 32.1—Employee benefit plan deductions; 
87(2)(j.3) — Amalgamation —- continuation of corporation; 107.1 — Dis- 
tribution by employee trust or employee benefit plan. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


(n.2) forfeited salary deferral amounts — where 
deferred amounts under a salary deferral arrangement 
in respect of another person have been deducted under 
paragraph 20(1)(00) in computing the taxpayer’s in- 
come for preceding taxation years, any amount in re- 
spect of the deferred amounts that was deductible 
under paragraph 8(1)(0) in computing the income of 
the person for a taxation year ending in the year; 


S. 12(1)(n.2) 


Related Provisions: 6(1)(a)—Inclusions— value of benefits; 
6(1)(i) — Salary deferral arrangement payments; 6(11) — Salary deferral 
arrangement; 87(2)(j.3) — Amalgamations — continuing corporation. 


(n.3) retirement compensation arrangement — 
the total of all amounts received by the taxpayer in the 
year in the course of a business out of or under a re- 
tirement compensation arrangement to which the tax- 
payer, another person who carried on a business that 
was acquired by the taxpayer, or any person with 
whom the taxpayer or that other person does not deal 
at arm’s length, has contributed an amount that was 
deductible under paragraph 20(1)(r) in computing the 
contributor’s income for a taxation year; 

Related Provisions: 56(1)(x)-(z) — Employee’s income inclusion — 

amounts received from RCA; 87(2)(§.3) — Amalgamation — continuing 


corporation; 207.5—-207.7 — Tax in respect of retirement compensation 
arrangements. 


Forms: T4A-RCA: Statement of amounts paid from. an RCA. 


(o) royalties, etc. — [Phased out 2003-06 and re- 
pealed effective 2007 — see below] any amount (other 
than a prescribed amount and an amount referred to in 
paragraph 18(1)(m)) 


(i) that became receivable in the year by. 


(A) Her Majesty in right of Canada or of a 
province, 


(B) an agent of Her Majesty in right of Canada 
or of a province, or 


(C) a corporation, a commission or an associa- 
tion that is controlled by Her Majesty in right of 
Canada or of a province or by an agent of Her 
Majesty in right of Canada or of a province, and 


(11) that can reasonably be considered to be a roy- 
alty, tax (other than a tax or portion of a tax that 
can reasonably be considered to be a municipal or 
school tax), lease rental or bonus, however de- 
scribed, or to be in respect of the late receipt or 
non-receipt of any of those amounts, in relation to 


(A) the acquisition, development or ownership 
of a Canadian resource property of the taxpayer, 
or 


(B) the production in Canada 


(1) of petroleum, natural gas or related hy- 
drocarbons from a natural accumulation of 
petroleum or natural gas (other than a min- 
eral resource) located in Canada, or from an 
oil or gas well located in Canada, in respect 
of which the taxpayer had an interest, 


(II) of sulphur from a natural accumulation 
of petroleum or natural gas located in Can- 
ada, from an oil or gas well located in Can- 
ada or from a mineral resource located in 
Canada, in respect of which the taxpayer had 
an interest, 


(II) to any stage thiat is not beyond the 
prime metal stage or its equivalent, of metal, 
minerals (other than iron or petroleum or re- 
lated hydrocarbons) or coal from a mineral 
resource located in Canada in respect of 
which the taxpayer had an interest, 


(IV) to any stage that is not beyond the pel- 
let stage or its equivalent, of iron from a 


mineral resource located in Canada in re-. 


spect of which the taxpayer had an interest, 
or 
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(V) to any stage that is not beyond the crude 
oil stage or its equivalent, of petroleum or 
related hydrocarbons from a deposit located 
in Canada of bituminous sands or oil shales 
in respect of which the taxpayer had an 
interest; 


Repeal [effective 2007] — _ -12(1)(0) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent Nivemies I 
2003), subsec. 1(2), repeals. para. 12(1)(0), applicable to taxation years 
that begin after 2006. For each taxation year that ends after 2002 and be- 
gins betore 2007, ae eo) ae seer to the Rope a of each 


Related Provisions: 


18(1)(m) — Deductions — limitations — royal- 
ties; 65 — Allowance for oil or gas well, mine or timber limit; 66 — Ex- 
ploration and development expenses of principal-business corporations; 
69(6), (7) — Unreasonable consideration; 80.2 — Reimbursement by tax- 
payers; 104(29) — Flow-through from trust to beneficiaries; 208 — Tax 
on certain royalties payable by tax-exempt person; 219(1)(k) — Reduction — 
in branch tax; /nterpretation Act 8(2.1), (2.2) — Application to exclusive 
economic zone and continental shelf. 


History: Para. 12(1)(0) amended by 2003, c. 28, subsec. 1(1), applicable 
to amounts that become receivable after December 20, 2002. The para. 
formerly read: 


any amount (other than an amount referred to in paragraph 
18(1)(m), paid or payable by the taxpayer, or a prescribed amount) 
that, because of an obligation imposed by statute or a contractual 
obligation substituted for an obligation imposed by statute, became 
receivable in the year by 


(1) Her Majesty in right of Canada or a province, 
(11) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled 
by Her Majesty in right of Canada or a province or by an agent 
of Her Majesty in right of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reason- 
ably be considered to be a municipal or school tax), lease rental or 
bonus or as an amount, however described, that can reasonably be 
regarded as being in lieu of any such amount, or in respect of the 
late receipt or non-receipt of any such amount, and that can reasona- 
bly be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian 
resource property of the taxpayer in respect of which the obliga- 
tion imposed by statute or the contractual obligation, as the case 
may be, applied, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from 
a natural accumulation of petroleum or natural gas (other 
than a mineral resource) located in Canada or from an oil or 
gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or 
natural gas located in Canada, from an oil or gas well lo- 
cated in Canada or from a mineral resource located in 
Canada, 


(C) to any stage that is not beyond the prime metal stage or 
its equivalent, of metal, minerals (other than iron or petro- 
leum or related hydrocarbons) or coal from a mineral re- 
source located in Canada, 
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(D) to any stage that is not beyond the pellet stage or its 
equivalent, of iron from a mineral resource located in Can- 
ada, or 


(E) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from tar 
sands from a mineral resource located in Canada, 


in respect of which the taxpayer had an interest to which the 
obligation imposed by statute or the contractual obligation, as 
the case may be, applied; 


The portion of para. 12(1)(o) after subpara. (iii) amended by 1997, c. 25, 
subsec. 2(2), applicable to taxation years that begin after 1996. That por- 
tion formerly read: 


as a royalty, tax (other than a tax or portion thereof that may rea- 

sonably be considered to be a municipal or school tax), lease rental 
or bonus or as an amount, however described, that may reasonably 
be regarded as being in lieu of any such amount, and that may rea- 
sonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian 
resource property, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from 
a natural accumulation of petroleum or natural gas (other 
than a mineral resource) or from an oil or gas well, 


(B) to any stage that is not beyond the prime metal stage or 
its equivalent, of metal, minerals (other than iron or petro- 
leum or related hydrocarbons) or coal from a mineral 
resource, 


(C) to any stage that is not beyond the pellet stage or its 
equivalent, of iron from a mineral resource, or 


(D) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from tar 
sands from a mineral resource, 


situated on property in Canada in which the taxpayer had an 
interest with respect to which the obligation imposed by statute 
or the contractual obligation, as the case may be, applied; 


Cl. 12(1)(0)(v)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
7(1), applicable with respect to amounts that become receivable after July 
13, 1990. That cl. formerly read: 


(B) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal or minerals (other than iron or petroleum or 
. related hydrocarbons) from a mineral resource, 
Selected Cases [para. 12(1)(0)]: French Shoes Ltd. v. R., [1986] 2 
C.T.C. 132 (FCTD) (Tenant inducement paid to franchise included in 
income); Midwest Oil Production Ltd. v. R., [1983] C.T.C. 338 (FCA) 
(Royalty was “amount receivable” despite interposition of marketing 
board). 
Regulations: 1211 (prescribed amount). 
Remission Orders: Syncrude Remission Order, P.C. 1976-1026 (remis- 
sion of tax on royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown charges — resource 
properties in Canada. 
Information Circulars: 86-3: Alberta Royalty Tax Credit — 


Individuals. 


Forms: T2 SCH 14: Miscellaneous payments to residents; T2 SCH 400: 
Saskatchewan royalty tax rebate calculation; T2 SCH 420: B.C. royalty 
and deemed income rebate calculation and application; T81 (IND), T81 
(CORP): B.C. royalty and deemed income rebate calculation and applica- 
tion; T82: Saskatchewan royalty tax rebate. 


(0.1) foreign oil and gas production taxes — the 
total of all amounts, each of which is the taxpayer’s 
production tax amount for a foreign oil and gas busi- 
ness of the taxpayer for the year, within the meaning 
assigned by subsection 126(7); 
History: Para. 12(1)(0.1) added by 2001, c. 17, subsec. 5(3), applicable to 
taxation years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 
(b) where, for the purposes of subsec. 117(26), a date is designated in 
writing by the taxpayer and the designation is filed with the Minister 


of National Revenue on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
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(ii) December 31, 1994. 


(p) certain payments to farmers — any amount 
received by the taxpayer in the year as a stabilization 
payment, or as a refund of a levy, under the Western 
Grain Stabilization Act or as a payment, or a refund of 
a premium, in respect of the gross revenue insurance 
program established under the Farm Income Protec- 
tion Act; 


Related Provisions: 20(1)(ff) — Deductions — payments by farmers. 


History: Para. 12(1)(p) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 3(1), applicable to 1991 et seq. Para. 12(1)(p) formerly read: 


(p) any amount received by the taxpayer as a stabilization payment 
or as a refund of levy under the Western Grain Stabilization Act; 


Regulations: 234-236 (information slips for farm support payments). 


Remission Orders: Farmers’ Income Taxes Remission Order, P.C. 
1993-1647 (remission of tax on certain income under 12(1)(p) for 1992, 
where taxpayer repays insurance payments in later year). 


(q) employment tax deduction — any amount de- 
ducted under subsection 127(13) or (14) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, by the taxpayer for the year; 


. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(r) inventory adjustment [depreciation, etc.] — 
the total of all amounts each of which, in respect of a 
property described in the taxpayer’s inventory at the 
end of the year and valued at its cost amount to the 
taxpayer for the purposes of computing the taxpayer’s 
income for the year, is an allowance in respect of de- 
preciation, obsolescence or depletion included in that 
cost amount; 

Related Provisions: 10(1) — Inventory. valuation; 20(1)(i1) — Deduc- 


tion allowed in next year; 87(2)q.1) — Amalgamations — inventory 
adjustment. 


(s) reinsurance commission — the total of all 
amounts each of which is the maximum amount that 
an insurer may claim in the year in respect of a reserve 
for a reinsurance commission for a policy as allowed 
by regulations made under paragraph 20(7)(c) in re- 
spect of a risk the reinsurance of which is assumed by 
the taxpayer; 
Related Provisions: 18.1(15)— Reinsurer’s sales commissions ex- 
cluded from matchable expenditure rules; 20(1)(jj) — Reinsurance com- 
mission — deduction; 87(2.2)— Amalgamation of insurance corpora- 
tions; 88(1)(g)—winding-up of subsidiary insurance corporations; 
138(11.5)(k) — Transfer of business by non-resident insurer. 
(t) investment tax credit — the amount deducted 
under subsection 127(5) or (6) in respect of a property 
acquired or an expenditure made in a preceding taxa- 
tion year in computing the taxpayer’s tax payable for a 
preceding taxation year to the extent that it was not 
included in computing the taxpayer’s income for a 
preceding taxation year under this paragraph or is not 
included in an amount determined under paragraph 
13(7.1)(e) or 37(1)(e), subparagraph 53(2)(c)(vi) or 
(h)(ii) or for I in the definition “undepreciated capital 
cost” in subsection 13(21) or L in the definition “cu- 
mulative Canadian exploration expense” in subsection 
66.1(6); 
Related Provisions: 12(1)(x) — Other government assistance; 70(1) — 
Death of a taxpayer; 87(2)(j.6) — Amalgamations — continuing corpora- 
tion; 88(2)(c) — Winding-up of a Canadian corporation. 
Interpretation Bulletins: IT-210R2: Income of deceased persons — 
periodic payments and investment tax credit; IT-273R2: Government as- 
sistance — general comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


(u) home insulation or energy conversion 
grants — the amount of any grant received by the 


S. 12(1)(u) 


taxpayer in the year under a prescribed program of the 
Government of Canada relating to home insulation or 
energy conversion in respect of a property used by the 
taxpayer principally for the purpose of gaining or pro- 
ducing income from a business or property; 

Related Provisions: 13(7.1) — Deemed capital cost of certain property; 


53(2)(k) — Adjustments to cost base; 56(1)(s) — Amounts to be included 
in income for year — grants under prescribed programs. 


Regulations: 224 (information 5500, 5501 

program). 
(v) research and development deductions — 
the amount, if any, by which the total of amounts de- 
termined at the end of the year in respect of the tax- 
payer under paragraphs 37(1)(d) to (h) exceeds the to- 
tal of amounts determined at the end of the year in 
respect of the taxpayer under paragraphs 37(1)(a) to 
(ET): 

Related Provisions: 37(1)(c.1) — Deduction allowed in subsequent 

year. 


Interpretation Bulletins: IT-151RS5: Scientific research and experimen- 
tal development expenditures. 


return); (prescribed 


Forms: T2 SCH 14: Miscellaneous payments to residents. 


(w) subsec. 80.4(1) benefit — where the taxpayer 
is a corporation that carried on a personal services 
business at any time in the year or a preceding taxation 
year, the amount deemed by subsection 80.4(1) to be a 
benefit received by it in the year from carrying on a 
personal services business; 

Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 

tions and shareholders from loans or debt. 
(x) inducement, reimbursement, [refund] 
etc. — any particular amount (other than a prescribed 
amount) received by the taxpayer in the year, in the 
course of earning income from a business or property, 
from 


(i) a person or partnership (in this paragraph re- 
ferred to as the “payer”) who pays the particular 
amount 


(A) in the course of earning income from a bus- 
iness or property, 


(B) in order to achieve a benefit or advantage 
for the payer or for persons with whom the 
payer does not deal at arm’s length, or 


(C) in circumstances where it is reasonable to 
conclude that the payer would not have paid the 
amount but for the receipt by the payer of 
amounts from a payer, government, municipal- 
ity or public authority described in this subpara- 
graph or in subparagraph (ii), or 

(11) a government, municipality or other public 

authority, 


where the particular amount can reasonably be consid- 
ered to have been received 


(iii) as an inducement, whether as a grant, subsidy, 
forgivable loan, deduction from tax, allowance or 
any other form of inducement, or 


(iv) as a refund, reimbursement, contribution or al- 
lowance or as assistance, whether as a grant, sub- 
sidy, forgivable loan, deduction from tax, allow- 
ance or any other form of assistance, in respect of 


(A) an amount included in, or deducted as, the 
cost of property, or 
(B) an outlay or expense, 


Selected Cases [subpara. 12(1)(x)(iv)]: Hudson Bay Mining & 
Smelting Co. v. R., [2003] 2 C.T.C. 2608 (TCC) (Specific provision re 
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CEE applied over general language of para. 12(1)(x)); Canada Safeway 
Ltd. v. R., [1998] 1 C.T.C. 120 (FCA) (“Reimbursement” does not include 


refund of tax). 
to the extent that the particular amount 


(v) was not otherwise included in computing the 
taxpayer’s income, or deducted in computing, for 
the purposes of this Act, any balance of un- 
deducted outlays, expenses or other amounts, for 
the year or a preceding taxation year, 


Proposed Addition — 12(1)(x)(v.1) 
_(v.1) is not an amount received by the taxpayer in 
respect of a restrictive covenant, as defined by 
subsection 56. A(1), that was included, under sub- 


section 56.4(2), in computing the income nate a. 
person related to the taxpayer, 


Anpicsion The February 27, 2004 draft legislation, subsen 50, will | 
add subpara. 12(1)(x){v), applicable after October 7, 2003. _ 


Technical Notes: Paragraph 12(1)(x) provides bacon : 
inducements, reimbursements, contributions, allowances and 
assistance received by a taxpayer in the course of. earning in- 
come from a business or property must be included in income 
“to the extent that” the particular amounts have not otherwise 
been included in income or reduced the cost of a property or 
the amount of an outlay or expense. Paragraph. 12(1)@) is 
amended consequential to the restrictive covenant rules in new 
section 56.4 of the Act (additional commentary is provided in 
the explanatory notes accompanying new section 36. 4). 


New. subparagraph 12x). 1) provides that the income inclu- 
sion referred to in paragraph (x) does not apply to the extent 
the amount in respect of a restrictive covenant (as defined by _ 
new subsection 56.4(1)) was included under subsection 56. 4(2) 
in computing the income of a person related to the taxpayer. In 
other words, to the extent that a taxpayer receives an amount 
for a restrictive covenant that a person related to the taxpayer is. 
required under subsection 56.4(2) to include in computing in- | 
come, paragraph 12(1)(@) will not apply to require the taxpayer 
to include the amount in computing the taxpayer’s income. 


(vi) except as provided by subsection 127(11.1), 
(11.5) or (11.6), does not reduce, for the purpose of 
an assessment made or that may be made under 
this Act, the cost or capital cost of the property or 
the amount of the outlay or expense, as the case 
may be, 


(vii) does not reduce, under subsection (2.2) or 
13(7.4) or paragraph 53(2)(s), the cost or capital 
cost of the property or the amount of the outlay or 
expense, as the case may be, and 


(vili) may not reasonably be considered to be a 
payment made in respect of the acquisition by the 
payer or the public authority of an interest in the 
taxpayer or the taxpayer’s business or property; 


Related Provisions: 12(1)(t)— Investment tax credits; 12(1)(x.2) — 
Crown royalty refund — income inclusion; 12(2.1) — Receipt of induce- 
ment, reimbursement, etc.; 12(2.2) — Election to exclude amount from in- 
come; 13(7.4) — Deemed capital cost of certain property; 20(1)(hh) — 
Repayments of inducements, etc.; 37(1)(d.1) — Reduction of R&D pool 
for provincial super R&D allowance; 53(2)(k) — Reduction in ACB — 
assistance; 53(2.1) — Election; 80(1)“excluded obligation”(a)(i) — Debt 
forgiveness rules do not apply where amount included under 12(1)(x); 
80.2 — Reimbursement by taxpayer; 87(2)(j.6) — 
continuing corporation; 125.4(5) — Canadian film/video credit deemed to 
be assistance; 125.5(5) — Film/video production services credit deemed to 
be assistance; 127(9) — Meaning of “non-government assistance” for ITC 
purposes; 127(18) — Reduction of qualified. expenditures for ITC-to re- 
flect assistance; 248(16), (16.1), (18), (18.1) — GST and QST input tax 
credit, refund and rebate deemed to be government assistance. 


History: Subpara. 12(1)(x)(i) amended by 1999, c. 22, subsec. 5(1), appli- 
cable to amounts received after February 23, 1998 other than amounts re- 
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ceived before 1999 pursuant to an agreement in writing made before Feb- 
ruary 24, 1998. The subpara. formerly read: 


(i) a person (in this paragraph referred to as the “payer’’) who pays 
the particular amount in the course of earning income from a busi- 
ness or property or in order to achieve a benefit or advantage for the 
payer or for persons with whom the payer does not deal at arm’s 
length, or 


The portion of para. 12(1)(x) before subpara. (vii) amended by 1998, c. 
19, subsec. 71(3), applicable to amounts received after 1990 except that, 
for taxation years that began before 1996, subpara. 12(1)(x)(vi) shall be 
read without reference to “(11.5) or (11.6),”. That portion formerly read: 


(x) inducement, reimbursement, etc. — any amount (other than a 
prescribed amount) received bythe taxpayer in the year, in the 
course of earning income from a business or property, from 


(1) a person who pays the amount (in this paragraph referred to 
as “the payer’) in the course of earning income from a business 
or property or in order to achieve a benefit or advantage for the 
payer or for persons with whom the payer does not deal at 
arm’s length, or 


(ii) a government, municipality or other public authority 


where the amount can reasonably be considered to have been 
received 


(111) as an inducement, whether as a grant, subsidy, forgivable 
loan, deduction from tax, allowance or any other form of in- 
ducement, or 


(iv) as a reimbursement, contribution or allowance or as assis- 
tance, whether as a grant, subsidy, forgivable loan, deduction 
from tax, allowance or any other form of assistance, in respect 
of the cost of property or in respect of an outlay or expense 


to the extent that the amount 


(v) was not otherwise included in computing the taxpayer’s in- 
come, or deducted in computing, for the purposes of this Act, 
any balance of undeducted outlays, expenses or other amounts, 
for the year or a preceding taxation year, 


(vi) except as provided by subsection 127(11.1), (11.5) or 
(11.6), does not reduce, for the purpose of an assessment made 
or that may be made under this Act, the cost or capital cost of 
the property or the amount of the outlay or expense, as the case 
may be, 


Subsec. 4(4) of the Western Grain Transition Payments Act (1995, c. 17, 
Sch. ID), as amended by 1998, c. 19, s. 303, provides, effective for pay- 
ments made after June 22, 1995: 


4. (4) Tax treatment — For the purposes of the Income Tax Act, 


(b) a transition payment received in respect of farmland that 
was, immediately before its disposition by the applicant, capital 
property of the applicant shall, where the farmland is disposed 
of before the payment is received, be considered to be an 
amount required by subsection 53(2) of that Act to be deducted 
in computing the adjusted cost base of the farmland to the ap- 
plicant immediately before the disposition; 


(c) a transition payment to which neither paragraph (a) nor (b) 
applies, received by the applicant, shall be considered to be as- 
sistance received in the course of earning income from a busi- 
ness or property in respect of the cost of the property or in re- 
spect of an outlay or an expense; and 


(d) where, pursuant to an equitable arrangement referred to in 
paragraph 6(c), a portion of a transition payment received by an 
applicant is paid to a person or partnership that is leasing farm- 
land from the applicant, that portion paid to the person or part- 
nership is required to be included in computing the income of 
the person or partnership from a business for the taxation year 
of the person or partnership in which it is received and the 
amount so paid is deemed not to be a transition payment re- 
ceived by the applicant for the purposes of paragraphs (a) to (c). 
Subpara. 12(1)(x)(vi) amended by 1996, c. 21, s. 4, applicable to taxation 
years that begin after 1995. The subpara. formerly read: 
(vi) except as provided by subsection 127(11.1), does not reduce, 
for the purposes of this Act, the cost or capital cost of the property 
or the amount of the outlay or expense, as the case may be, 


Selected Cases [para. 12(1)(x)]: Hudson Bay Mining & Smelting Co. 
v. R., [2003] 2 C.T.C. 2608 (TCC) (Specific provision re CEE applied 
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over general language of para. 12(1)(x)); Coughlan v. R., [2001] 4 C.T.C. 
2004 (TCC) (Damages for loss of indemnity and insurance benefits not 
taxable); Jron Ore Co. of Canada vy. R., [2001] 3 C.T.C. 281 (FCA); aff’ g 
[2000] 2 C.T.C. 2402 (TCC) (Extra “or” in enumeration intérrupts possi- 
bility that all words to be within same category); Bois Aisé de Roberval 
Inc. v. R., [1999] 4 C.T.C. 2161 (TCC) (Refunds taxable in year of receipt, 
regardless of year improper expense incurred); Supermarché Ste-Croix 
Inc. y. Canada, [1996] 1 C.T.C. 2506 (TCC) (Purchase quotas and first 
refusal not “interest” in a business; exception inapplicable. Compare 
Supermarché Dubuc & Frére Inc.); CCLC Technologies Inc. v. Canada, 
[1996] J C.T.C. 7 (FCTD) (Payments in ordinary course of business are 
not government “assistance”); RSJ Research Ltd. .v. Canada, [1993] 2 
C.T.C. 2378 (TCC) (Amount received in consideration of grant of right to 
portion of taxpayer’s revenues not “non-governmental assistance’’); 
Canada y. Westcoast Energy Inc., [1992] 1 C.T.C. 261 (FCA) (Damage 
settlement.in negligence action not a “reimbursement” within meaning of 
provision); Woodward. Stores Ltd. vy. Canada, [1991] 1 C.T.C. 233 
(FCTD) (“Fixturing allowance” (inducement) was capital receipt). 
Regulations: 234-236 (information slips for farm support payments); 
7300 (prescribed amount). 

Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures; IT-232R3: Losses — their deductibility in 
the loss year or in other years; IT-273R2: Government assistance — gen- 
eral comments. 

1.T. Technical News: No. 5 (western grain transition payments); No.7 
(lease inducement payments — renewal term); No. 16 (Canderel, Toronto 
College Park and Ikea cases); No. 29 (application of paragraph 12(1)(x)). 


(x.1) fuel tax rebates — the total of all amounts 
each of which is 


(i) a fuel tax rebate received in the year by the tax- 
payer under subsection 68.4(3) [of] the Excise Tax 
Act, or 


(11) the amount determined by the formula 


10 (A —B)-C 
where 


A is the total of all fuel tax rebates under subsec- 
tions 68.4(2) and (3.1) of that Act received in 
the year by the taxpayer, 


is the total of all amounts, in respect of fuel tax 
rebates under section 68.4 of that Act received 
in the year by the taxpayer, repaid by the tax- 
payer under subsection 68.4(7) of that Act, and 


is the total of all amounts, in respect of fuel tax 
rebates under section 68.4 of that Act received 
in the year, deducted under subsection 111(10) 
in computing the taxpayer’s non-capital losses 
for other taxation years; 

Related Provisions: 87(2)(uu) — Fuel tax rebates; 88(1)(e.2) — Wind- 
ing-up; 111(10) — Fuel tax rebate — loss abatement; 111(11) — Fuel tax 
rebate — partnerships; 161(7)(a)(vii1) — Effect of carry-back of loss, etc.; 
164(5)(a) — Effect of carry-back of loss, etc.; 164(5.1)(a)— Effect of 
carry-back of loss, etc.; 257 — Formula cannot calculate to less than zero, 
History: Subpara. 12(1)(x.1)(ii) amended by 1997, c. 26, s. 82, applicable 
to 1997 et seq. Subpara. (xi.1)(ii) formerly read: 


(i1) the amount, if any, by which 
(A) 10 times the amount, if any, by which 


(I) the total of all fuel tax rebates under subsection 68.4(2) 
of that Act received in the year by the taxpayer 


exceeds 


(II) the total of all amounts, in respect of fuel tax rebates 
under subsection 68.4(2) of that Act received in the year by 
the taxpayer, repaid by the taxpayer under subsection 
68.4(7) of that Act 


exceeds 


(B) the total of all amounts, in respect of fuel tax rebates under 
subsection 68.4(2) of that Act received in the year, deducted 
under subsection 111(10) in computing the taxpayer’s non-capi- 
tal loss for a year; 


S. 12(1)(x.1) 


Para. 12(1)(x.1) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 2, applicable 
to 1992 et seq. 


(x.2) Crown charge [royalty] rebates — [Phased 
in until 2012 — see below] the total of all amounts 
each of which is an amount that 


(i) was received by the taxpayer, including by way 
of a deduction from tax, in the year as a refund, 
reimbursement, contribution or allowance, in re- 
spect of an amount that was at any time receivable, 
directly or indirectly in any manner whatever, by 
Her Majesty in right of Canada or of a province in 
respect of 


(A) the acquisition, development or ownership 
of a Canadian resource property, or 


(B) the production in Canada from a mineral re- 
source, a natural accumulation of petroleum or 
natural gas, or an oil or a gas well, and 


(ii) was not otherwise included in computing the 
taxpayer’s income for the year or a preceding taxa- 
tion year; 
Related Provisions: 12(1)(x)(iii), (iv) — Alternative income inclusion. 
History: Para. 12(1)(x.2) added by 2003, c. 28, subsec. 1(3), applicable to 
taxation years that end after 2002, except that for each taxation year that 


begins before 2012 para. 12(1)(x.2) applies to the amount determined in 
respect of that taxation year by the formula 


[A-(BxCxD)]xE 
where 


A is the amount to which that paragraph would apply but for this 
subsection; 


B is the total of all amounts each of which was received by the tax- 
payer in the taxation year under Division 1 of Part 6 or Part 11 of the 
Alberta Corporate Tax Act, R.S.A. 2000, c. A-15; 
C is 

(a) in the case of an individual, 1, 


(b) in the case of a taxable Canadian corporation, the greater of 0 
and the fraction determined by the formula 


1 — (F/$3 million) 
where 


F is the amount by which the Alberta crown royalty, within 
the meaning assigned by Division | of Part 6 of the Alberta 
Corporate Tax Act, of the corporation for the taxation year 
exceeds $2 million, and 


(c) in any other case, 0; 
D is the percentage that is the total of 
(a) that proportion of 50% that the number of days in the taxation 


year that are before 2008 is of the number of days in the taxation 
year, 


(b) that proportion of 40% that the number of days in the taxation 
year that are in 2008 is of the number of days in the taxation year, 


(c) that proportion of 30% that the number of days in the taxation 
year that are in 2009 is of the number of days in the taxation year, 


(d) that proportion of 20% that the number of days in the taxation 
year that are in 2010 is of the number of days in the taxation year, 
and 


(e) that proportion of 10% that the number of days in the taxation 
year that are in 2011 is of the number of days in the taxation year; 
and 


(a) for the purpose of applying any provision of Part XII of the 
Income Tax Regulations, nil, and 


(b) for any other purpose, the percentage that is the total of 


(i) that proportion of 10% that the number of days in the taxa- 
tion year that are in 2003 is of the number of days in the taxa- 
tion year, 
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(ii) that proportion of 25% that the number of days in the tax- 
ation year that are in 2004 is of the number of days in the 
taxation year, 

(iii) that proportion of 35% that the number of days in the 
taxation year that are in 2005 is of the number of days in the 
taxation year, 

(iv) that proportion of 65% that the number of days in the 
taxation year that are in 2006 is of the number of days in the 
taxation year, and 

(v) that proportion of 100% that the number of days in the 
taxation year that are after 2006 is of the number of days in 
the taxation year. 


(y) automobile provided to partner — where the 
taxpayer is an individual who is a member of a part- 
nership or an employee of a member of a partnership 
and the partnership makes an automobile available in 
the year to the taxpayer or to a person related to the 
taxpayer, the amounts that would be included by rea- 
son of paragraph 6(1)(e) in the income of the taxpayer 
for the year if the taxpayer were employed by the 
partnership; 


History: Para. 12(1)(y) amended by 1997, c. 10, s. 268, applicable to 
1996 et seq. Para. (y) formerly read: 


(y) where the taxpayer is an individual who is a member of a part- 
nership or an employee of a member of the partnership and the part- 
nership makes an automobile available in the year to the taxpayer or 
to a person related to the taxpayer, the amounts that would be in- 
cluded, by reason of paragraph 6(1)(e) or by reason of paragraph 
6(1)(e.1) if that paragraph were read without reference to paragraph 
6(1)(a), in the income of the taxpayer for the year if the taxpayer 
were employed by the partnership; 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 


(z) amateur athlete trust payments — any 
amount in respect of an amateur athlete trust required 
by section 143.1 to be included in computing the tax- 
payer’s income for the year; 
Related Provisions: 143.1(2)— Amounts included in beneficiary’s 
income. 


History: Para. 12(1)(z) added by 1994, c. 7, Sch VIII (1993, c. 24), sub- 
sec. 3(2), applicable to 1988 ef seq. 


Forms: T1061: Canadian amateur athletic trust group information return. 


(z.1) qualifying environmental trusts — the total 
of all amounts received by the taxpayer in the year as 
a beneficiary under a qualifying environmental trust, 
whether or not the amounts are included because of 
subsection 107.3(1) in computing the taxpayer’s in- 
come for any taxation year; 
Related Provisions: 20(1)(ss) — Deduction for contribution to qualify- 
ing environmental trust; 87(2)(j.93) — Amalgamations — continuing cor- 
poration; 107.3(2) — Where property of qualifying environmental trust 
transferred to beneficiary; 107.3(3) — Income where trust ceases to be 
qualifying environmental trust; 107.3(4) — No income inclusion under 
104(13) for amounts payable by trust. 


History: Para. 12(1)(z.1) amended by 1998, c. 19, s. 2, applicable to taxa- 
tion years that end after February 18, 1997. The para. formerly read: 


(z.1) mining reclamation trusts — the total of all amounts re- 
ceived by the taxpayer in the year as a beneficiary under a mining 
reclamation trust, whether or not such amounts are included because 
of subsection 107.3(1) in computing the taxpayer’s income for any 
taxation year; 


Para. 12(1)(z.1) added by 1995, c. 3, s. 2, applicable to taxation years that 

end after February 22, 1994. 
(z.2) dispositions of interests in qualifying 
environmental trusts — the total of all amounts 
each of which is the consideration received by the tax- 
payer in the year for the disposition to another person 
or partnership of all or part of the taxpayer’s interest 
as a beneficiary under a qualifying environmental 


Subdivision b — Income or Loss from a Business or Property 


trust, other than consideration that is the assumption of 

a reclamation obligation in respect of the trust; 
Related Provisions: 20(1)(tt) — Deduction for acquisition of interest in 
qualifying environmental trust; 39(1)(a)(v) — No capital gain on disposi- 
tion of interest; 87(2)(§.93) — Amalgamations — continuing corporation; 
107.3(1)(b) — Where beneficiary not resident in Canada. 


History: Para. 12(1)(z.2) amended by 1998, c. 19, s. 2, applicable to taxa- 
tion years that end after February 18, 1997. The para. formerly read: 


(z.2) dispositions of interests in mining reclamation trusts — 
the total of all amounts each of which is the consideration received 
by the taxpayer in the year for the disposition to another person or 
partnership of all or part of the taxpayer’s interest as a beneficiary 
under a mining reclamation trust, other than consideration that is the 
assumption of a mining reclamation obligation in respect of the 
trust; 


Para. 12(1)(z.2) added by 1995, c. 3, s. 2, applicable to taxation years that 
end after February 22, 1994. 


(z.3) debt forgiveness — any amount required be- 
cause of subsection 80(13) or (17) to be included in 
computing the taxpayer’s income for the year; 
History: Para. 12(1)(z.3) added by 1995, c. 21, s. 76, applicable to taxa- 
tion years that end after February 21, 1994. 
(z.4) eligible funeral arrangements — any 
amount required because of subsection 148.1(3) to be 
included in computing the taxpayer’s income for the 
year; 
History: Para. 12(1)(z.4) added by 1995, c. 21, s. 76, applicable to 1993 
et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(z.5) 25% of the taxpayer’s prescribed resource loss 
for the year; and 


_ Repeal [effective 2007] - —_ - 12(1 )(2-5) 


Application. SC, 2003, 28 Bill C-48, Royal Assent November 7 


2003), subsec. 1(4), repeals para. 12( 1\(z. 5), applicable to taxation years 
that begin after 2006. ‘For a taxation ve that yO after 2002 and be- 


as a reference to ‘the percentage thar is the total of 


_ (a) that proportion of 25% that the number of days i in the taxation year 


that are before 2003 i is of the number of days i in the taxation ‘year, : 


(b) that proportion of 22.5% that the number of days in the taxation 
year that are in 2003 is of the number of days i in the taxation” year, 


() that proportion : of 18. 5% that the number of days i in the taxation 
year that are in 2004 is of the number of days i in the taxation ‘year, 


(d) that proportion of 16. 25% that the number of days i in the taxation 
_year that are in 2005 is of the number of days in the taxation year, and 


- (e) that proportion of 8.75% that the number of days in the taxation 
year that are in 2006 is of the number of days in the taxation year. 


Related Provisions: 20(1)(v.1) — Deduction for resource allowance; 
53(1)(e)G)(B), 53(2)(c)G)(B) — Para. 12(1)(z.5) ignored for partnership 
ACB adjustment; 96(1)(d) — Para. 12(1)(z.5) ignored for allocating in- 
come at partnership level to partners; Reg. 1204(3)(b) — Amounts under 
12(1)(z.5) excluded from resource allowance. 


History: Para. 12(1)(z.5) repealed by 2003, c. 28, subsec. 1(4), applicable 
to taxation years that begin after 2006. For each taxation year that ends 
after 2002 and begins before 2007, the reference to “25%” in para. 
12(1)(z.5) is to be read as a reference to the percentage that is the total of 


(a) that proportion of 25% that the number of days in the taxation year 
that are before 2003 is of the number of days in the taxation year, 


(b) that proportion of 22.5% that the number of days in the taxation 
year that are in 2003 is of the number of days in the taxation year, 


(c) that proportion of 18.75% that the number of days in the taxation 
year that are in 2004 is of the number of days in the taxation year, 


(d) that proportion of 16.25% that the number of days in the taxation 
year that are in 2005 is of the number of days in the taxation year, and 


(e) that proportion of 8.75% that the number of days in the taxation 
year that are in 2006 is of the number of days in the taxation year. 


Nn 
eS) 


S. 12(2.1) 


Para. 12(1)(z.5) formerly read: 


(z.5) resource loss — 25% of the taxpayer’s prescribed resource 
loss for the year; and 


Para. 12(1)(z.5) added by 1997, c. 25, subsec. 2(3), applicable to taxation 
years that begin after 1996. 


Regulations: 1210.1 (prescribed resource loss). 


(z.6) refunds [of countervailing or anti- 
dumping duties] — any amount received by the 
taxpayer in the year in respect of a refund of an 
amount that was deducted under paragraph 20(1)(vv) 
in computing income for any taxation year. 


Related Provisions: 13(21)‘undepreciated capital cost’’K — Deduction 
of refund from u.c.c. of depreciable property. 


History: Para. 12(1)(z.6) added by 1999, c. 22, subsec. 5(2), applicable to 
amounts received after February 23, 1998. 


(2) Interpretation — Paragraphs (1)(a) and (b) are en- 
acted for greater certainty and shall not be construed as 
implying that any amount not referred to in those 
paragraphs is not to be included in computing income 
from a business for a taxation year whether it is received 
or receivable in the year or not. 


Selected Cases [subsec. 12(2)]: Maritime Telegraph and Telephone 
Co. v. Canada, [1991] 1 C.T.C. 28 (FCTD); aff'd [1992] 1 C.T.C. 264 
(FCA) (The principle that amounts not referred to in para. 12(1)(b) may 
still be included in computing income precludes taxpayer from changing 
method of reporting income for tax purposes). 


_ Proposed Addition — 12(2. 01). 


is: 01) Ne deferral of section 9 income under 
paragraph (1)(g) — Paragraph (1)(g) does not defer 
the inclusion in income of any amount that would, if 
this section were read without reference to that para- 
graph, be included in computing the taxpayer’s income 
in accordance with section 9. 


Application: The February - 21, 2004 draft legislation, subsec. 5(2), will 
add subsec. 12(2.01), in force on Royal Assent. 


Technical Notes (December 20, 2002): New subsection 


12(2.01), which comes into force on Royal Assent, provides 
that paragraph 12(1)(g) does not defer the inclusion in a tax- 
payer’s income of an amount that would otherwise be so in- 
cluded at an earlier time in accordance with section 9. Accord- 
ingly, where an amount based on production or use would be 
included in computing a taxpayer’s income from a business or 
property (if section 12 were read without reference to para- 
graph 12(1)(g)) at a time when the amount is accrued but not 
yet received, subsection 12(2.01) clarifies that paragraph 
12(1)(g) does not apply to defer the inclusion of the amount in 
income until the time of receipt. 


(2.1) Receipt of inducement, reimbursement, 
etc. — For the purposes of paragraph (1)(x), where at a 
particular time a taxpayer who is a beneficiary of a trust 
or a member of a partnership has received an amount as 
an inducement, whether as a grant, subsidy, forgivable 
loan, deduction from tax, allowance or any other form of 
inducement, in respect of the activities of the trust or part- 
nership, or as a reimbursement, contribution, allowance or 
as assistance, whether as a grant, subsidy, forgivable loan, 
deduction from tax, allowance or any other form of assis- 
tance, in respect of the cost of property or in respect of an 
expense of the trust or partnership, the amount shall be 
deemed to have been received at that time by the trust or 
partnership, as the case may be, as such an inducement, 
reimbursement, contribution, allowance or assistance. 


Interpretation Bulletins: [T-273R2: Government assistance — general 
comments. 


S. 12(2.2) 


(2.2) Deemed outlay or expense — Where 


(a) in a taxation year a taxpayer receives an amount 
that would, but for this subsection, be included under 
paragraph (1)(x) in computing the taxpayer’s income 
for the year in respect of an outlay or expense (other 
than an outlay or expense in respect of the cost of pro- 
perty of the taxpayer) made or incurred by the tax- 
payer before the end of the following taxation year, 
and 


(b) the taxpayer elects under this subsection on or 
before the day on or before which the taxpayer’s re- 
turn of income under this Part for the year is required 
to be filed, or would be required to be filed if tax 
under this Part were payable by the taxpayer for the 
year or, where the outlay or expense is made or in- 
curred in the following taxation year, for that follow- 
ing year, 
the amount of the outlay or expense shall be deemed for 
the purpose of computing the taxpayer’s income, other 
than for the purposes of this subsection and paragraphs 
(1)(x) and 20(1)(hh), to have always been the amount, if 
any, by which 


(c) the amount of the outlay or expense 
exceeds 


(d) the lesser of the amount elected by the taxpayer 
under this subsection and the amount so received by 
the taxpayer, 


and, notwithstanding subsections 152(4) to (5), such as- 
sessment or reassessment of the taxpayer’s tax, interest 
and penalties under this Act for any taxation year shall be 
made as is necessary to give effect to the election. 


Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 
80.2 — Reimbursement by taxpayer; 87(2)(j.6) — Amalgamations — 
Continuing corporation. 


History: Subsec. 12(2.2) substituted by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 3(3), applicable with respect to amounts received after Janu- 
ary 1990. Subsec. 12(2.2) formerly read: 


(2.2) Where a taxpayer has in a taxation year received an amount 
that would, but for this subsection, be included in computing the 
taxpayer’s income for the year by reason of paragraph (1)(x) in re- 
spect of an outlay or expense made or incurred by the taxpayer in 
the year, in any of the 3 taxation years immediately preceding the 
year or in the taxation year immediately following the year (other 
than an outlay or expense in respect of the cost of property of the 
taxpayer) and the taxpayer elects under this subsection on or before 
the day on or before which the taxpayer’s return of income under 
this Part is required to be filed, or would be required to be filed if 
the taxpayer had tax payable, for the year, or, where the outlay or 
expense is made or incurred in the taxation year immediately fol- 
lowing the year, for that following year, the amount of the outlay or 
expense shall be deemed, for the purposes of computing the income 
of the taxpayer, other than for the purposes of this subsection and 
subparagraphs (1)(x)(iv) and 20(1)(hh)(ii), to have always been the 
amount, if any, by which 


(a) the amount of the outlay or expense 

exceeds 
(b) the lesser of the amount elected by the taxpayer under this 
subsection and the amount so received by the taxpayer,,. 


and, notwithstanding subsections 152(4) and (5), such assessment or 
reassessment of the taxpayer’s tax, interest and penalties under this 
Act for any taxation year shall be made as is necessary to give effect 
to the election. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


(3) Interest income [accrual to year-end] — Subject 
to subsection (4.1), in computing the income for a taxa- 
tion year of a corporation, partnership, unit trust or any 
trust of which a corporation or a partnership is a benefici- 
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ary, there shall be included any interest on a debt obliga- 
tion (other than interest in respect of an income bond, an 
income debenture, a small business bond, a small. busi- 
ness development bond, a net income stabilization ac- 
count or an indexed debt obligation) that accrues to it to 
the end of the year, or becomes receivable or is received 
by it before the end of the year, to the extent that the in- 
terest was not included in computing its income for a pre- 
ceding taxation year. 


Related Provisions: 12(4) — Annual accrual for individuals and trusts; 
12(4.1) —Impaired debt obligations; | 12(9)— Deemed accrual; 
12.2(8) — Deemed acquisition of interest in annuity; 16(1) — Blended 
payments; 20(1)(1) — Reserve for doubtful debts; 20(14.1) — Interest on 
debt obligation; 20(19)— Annuity contract; 87(2)G.4) — Amalgama- 
tions — continuing corporation; 138(11.5)(k) — Transfer of business by 
non-resident insurer; 138(12)“gross investment revenue” E(b) — Inclusion 
in gross investment revenue of insurer; 142.3(1)(c) — No income accrual 
from specified debt obligation; 142.4(1)“tax basis’(b) — Disposition of 
specified debt obligation by financial institution; 142.5(3)(a) — Mark-to- 
market debt obligation; 148(9)“adjusted cost basis”D — Inclusion in “ad- 
justed cost basis”. 


History: Subsec. 12(3) amended by 1998, c. 19, subsec. 71(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 


The subsec. formerly read: 


(3) Notwithstanding paragraph (1)(c), in computing the income for 
a taxation year of a corporation, partnership, unit trust or any trust 
of which a corporation or a partnership is a beneficiary, there shall 
be included any interest on a debt obligation (other than interest in 
respect of an income bond, an income debenture, a small business 
development bond, a small business bond, a net income stabilization 
account or an indexed debt obligation) that accrues to it to the end 
of the year, or becomes receivable or is received by it before the end 
of the year, to the extent that the interest was not included in com- 
puting its income for a preceding taxation year. 


Subsec. 12(3) substituted by 1994, c. 21, subsec. 6(2), applicable to debt 
obligations issued after October 16, 1991. That subsec. formerly read: 


(3) Interest income — Notwithstanding paragraph (1)(c), in com- 
puting the income for a taxation year of a corporation, partnership, 
unit trust or any trust of which a corporation or a partnership is a 
beneficiary, there shall be included any interest on a debt obligation 
(other than interest in respect of an income bond, an income deben- 
ture, a small business development bond, a small business bond or a 
net income stabilization account) that accrues to it to the end of the 
year, or becomes receivable or is received by it before the end of the 
year, to the extent that the interest was not included in computing its 
income for a preceding taxation year. 


Subsec. 12(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 3(4), 
to substitute “a small business bond or a net income stabilization account” 
for “or a small business bond”, applicable to 1991 et seq. 


Regulations: 303 (amount deductible under subsec. 20(19)). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-142R3: Settlement of debts on the winding-up of a 
corporation; IT-265R3: Payments of income and capital combined 
(archived); IT-396R: Interest income. 


(4) Interest from investment contract [annual ac- 
crual] — Subject to subsection (4.1), where in a taxation 
year a taxpayer (other than a taxpayer to whom subsec- 
tion (3) applies) holds an interest in an investment con- 
tract on any anniversary day of the contract, there shall be 
included in computing the taxpayer’s income for the year 
the interest that accrued to the taxpayer to the end of that 
day with respect to the investment contract, to the extent 
that the interest was not otherwise included in computing 
the taxpayer’s income for the year or any preceding taxa- 
tion year. 

Related Provisions: 12(4.1)— Impaired debt obligations; 12(9) — 


Deemed accrual; 12(11)—JInvestment contract; 20(14.1) — Interest on 
debt obligation. 


Subdivision b — Income or Loss from a Business or Property 


History: Subsec. 12(4) amended by 1998, c. 19, subsec: 71(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 


The subsec. formerly read: 


(4) Idem [annual accrual] — Where in a taxation year a taxpayer 
(other than a taxpayer to whom subsection (3) applies) holds an in- 
terest in an investment contract on any anniversary day of the con- 
tract, there shall be included in computing the taxpayer’s income for 
the year the interest that accrued to the taxpayer to the end of that 
day with respect to the investment contract, to. the extent that the 
interest was not otherwise included in computing the taxpayer’s in- 
come for the taxation year or any preceding taxation year. 


Regulations: 201(4) (information return). 


Interpretation Bulletins: IT-265R3: Payments of income and capital 
combined (archived); IT-415R2: Deregistration of RRSPs (archived). 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4.1) Impaired debt obligations — Paragraph (1)(c) 
and subsections (3) and (4) do not apply to a taxpayer in 
respect of a debt obligation for the part of a taxation year 
throughout which the obligation is impaired where an 
amount in respect of the obligation is deductible because 
of subparagraph 20(1)(1)(ii) in computing the taxpayer’s 
income for the year. : 

History: Subsec. 12(4.1) added by 1998, c. 19, subsec. 71(4), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 


(5)-(8) [Repealed under former Act] 


(9) Deemed accrual — For the purposes of subsections 
(3), (4) and (11) and 20(14) and (21), where a taxpayer 
acquires an interest in a prescribed debt obligation, an 
amount determined in prescribed manner shall be deemed 
to accrue to the taxpayer as interest on the obligation in 
each taxation year during which the taxpayer holds the in- 
terest in the obligation. 

Related Provisions: 16(3) — Obligation issued at discount; 18.1(14) — 
Right to receive production deemed to be debt obligation; 87(2)g.4) — 


Amalgamations — accrual rules; 142.3(1)(c) — No income accrual from 
specified debt obligation. 


History: Subsec. 12(9) amended by 1994, c. 7, Sch. If (1991, c. 49), sub- 
sec. 7(2), to add reference to subsection (11) and to substitute “acquires” 
for “has at any time acquired”, applicable with respect to investment con- 
tracts last acquired after 1989. 


Regulations: 7000 (prescribed debt obligation, prescribed manner). 


Interpretation Bulletins: [T-396R: Interest income; IT-410R: Debt ob- 
ligations — accrued interest on transfer (archived). 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(9.1) Exclusion of proceeds of disposition — 
Where a taxpayer disposes of an interest in a debt obliga- 
tion that is a debt obligation in respect of which the pro- 
portion of the payments of principal to which the taxpayer 
is entitled is not equal to the proportion of the payments 
of interest to which the taxpayer is entitled, such portion 
of the proceeds of disposition received by the taxpayer as 
can reasonably be considered to represent a recovery of 
the cost to the taxpayer of the interest in the debt obliga- 
tion shall, notwithstanding any other provision of this 
Act, not be included in computing the income of the tax- 
payer, and for the purpose of this subsection, a debt obli- 
gation includes, for greater certainty, all of the issuer’s 
obligations to pay principal and interest under that 
obligation. 
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History: Subsec. 12(9.1) substituted by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 3(5), applicable with respect to dispositions of debt obliga- 
tions occurring after October 16, 1991. Subsec. 12(9.1) formerly read: 


(9.1) Exception — Where a taxpayer disposes of an interest in a 
debt obligation that, by virtue of paragraph 7000(1)(b) of the Jn- 
come Tax Regulations, is a prescribed debt obligation for the pur- 
poses of subsection (9), such portion of the proceeds of the disposi- 
tion received by the taxpayer as may reasonably be considered to 
represent a recovery of the cost to the taxpayer of the debt obliga- 
tion shall, notwithstanding any other provision of this Act, not be 
included in computing the taxpayer’s income under this Part. 


Interpretation Bulletins: IT-396R: Interest income. 
(10) [Repealed under former Act] 


(10.1) Income from RHOSP — Notwithstanding any 
other provision of this Act, where an individual was at the 
end of 1985 a beneficiary under a registered home owner- 
ship savings plan (within the meanings assigned by 
paragraphs 146.2(1)(a) and (h). of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as 
they read in their application to the 1985 taxation year), 
that portion of the income that can reasonably be consid- 
ered to have accrued under the plan before 1986 (other 
than the portion thereof that can reasonably be considered 
to be attributable to amounts contributed after May 22, 
1985 to or under. the plan) shall not be included in com- 
puting the income of the individual or of any other 
person. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-396R: Interest income. 


(10.2) NISA receipts — There shall be included in com- 
puting a taxpayer’s income fora taxation year from a pro- 
perty the total of all amounts each of which is the amount 
determined by the formula 


A=Ib 
where 


A is an amount paid at a particular time in the year out of 


the taxpayer’s NISA Fund No. 2; and 


B is the amount, if any, by which 


(a) the total of all. amounts each of which is 
deemed by subsection 104(5.1) or (14.1) to have 
been paid out of the taxpayer’s NISA Fund No. 2 
before the particular time, or is deemed by subsec- 
tion 70(5.4) or 73(5) to have been paid out of an- 
other person’s NISA Fund No. 2 on being trans- 
ferred to the taxpayer’s NISA Fund No. 2 before 
the particular time, 


exceeds 


(b) the total of all amounts each of which 1s the 
amount by which an amount otherwise determined 
under this subsection in respect of a payment out of 
the taxpayer’s NISA Fund No. 2 before the particu- 
lar time was reduced because of this description. 


Related Provisions: |04(6)(b)(ii.1), (iii) — Limitation on deduction by 
trust for amount payable to beneficiaries; 104(14.1) — NISA election; 


108(1) — “accumulating income”; 125(7)“income of the corporation for 
the year from an active business”(b) — “Income of the corporation for the 
year from an active business”; 129(4)“aggregate investment in- 


come’’(b)(ii) — Exclusion from calculation of refundable dividend tax on 
hand; 212(1)(t)—-NISA Fund No. 2 payments to non-residents; 
214(3)(1) — Non-resident withholding tax; 248(9.1) — Whether trust cre- 
ated by taxpayer’s will. 

History: Subsec. 12(10.2) added by 1994, c. 7, Sch. VIM (1993, c. 24), 
subsec. 3(6), applicable to 1991 et seq. 


Regulations: 201(1)(e) (information return). 
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Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things; IT-243R4: Dividend refund to private corporations; IT- 
305R4: Testamentary spouse trusts. 


(10.3) Amount credited or added not included in 
income — Notwithstanding any other provision of this 
Act, an amount credited or added to a taxpayer’s NISA 
Fund No. 2 shall not be included in computing the tax- 
payer’s income solely because of that crediting or adding. 


History: Subsec. 12(10.3) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 3(6), applicable to 1991 et seq. 


Forms: T1163: Statement A — CAIS program information and statement 
of farming activities for individuals; T1164: Statement B — CAIS pro- 
gram information and statement of farming activities for additional farm- 
ing operations; T1165: Statement of farming activities for Ontario self di- 
rected risk management (SDRM); T1175: Calculation of CCA and 
business-use-of-home expenses. 


(11) Definitions — In this section, 


“anniversary day” of an investment contract means 


(a) the day that is one year after the day immediately 
preceding the date of issue of the contract, 


(b) the day that occurs at every successive one year 
interval from the day determined under paragraph (a), 
and 


(c) the day on which the contract was disposed of; 


‘investment contract’, in relation to a taxpayer, means 
any debt obligation other than 


(a) a salary deferral arrangement or a plan or arrange- 
ment that, but for any of paragraphs (a), (b) and (d) to 
(1) of the definition “salary deferral arrangement” in 
subsection 248(1),. would be a salary deferral 
arrangement, 


(b) a retirement compensation arrangement or a plan 
or arrangement that, but for any of paragraphs (a), (b), 
(d) and (f) to (n) of the definition “retirement compen- 
sation arrangement” in subsection 248(1), would be a 
retirement compensation arrangement, 


(c) an employee benefit plan or a plan or arrangement 
that, but for any of paragraphs (a) to (e) of the defini- 
tion “employee benefit plan” in subsection 248(1), 
would be an employee benefit plan, 

(d) a foreign retirement arrangement, 

(e) an income bond, 

(f) an income debenture, 

(g) a small business development bond, 

(h) a small business bond, 


(i) an obligation in respect of which the taxpayer has 
(otherwise than because of subsection (4)) at periodic 
intervals of not more than one year, included, in com- 
puting the taxpayer’s income throughout the period in 
which the taxpayer held an interest in the obligation, 
the income accrued thereon for such intervals, 


(j) an obligation in respect of a net income stabiliza- 
tion account, 


(k) an indexed debt obligation, and 
(1) a prescribed contract. 
Related Provisions: 12(9) — Deemed accrual. 


History: Para. (k) of the definition “investment contract” in subsec. 
12(11) redesignated as (1), and para. (k) added, by 1994, c. 21, subsec. 
6(3), applicable to debt obligations issued after October 16, 1991. 


Para. (j) of “investment contract” in subsec. 12(11) added (and former 
para. (j) redesignated as (k)) by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
3(7), applicable to 1991 et seq. 
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“Investment contract” in subsec. 12(11) substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 7(3), applicable to 1985 et seq. except that 


(a) in its application to the 1985 taxation year, the definition shall be 
read without reference to paras. (a) and (b); 


(b) in its application to the 1985 to 1989 taxation years, the definition 
shall be read without reference to para. (d); and 


(c) in applying para. (i) in respect of debt obligations acquired before 
1990, the reference in that para. to “not more than one year” shall be 
read as a reference to “not more than 3 years”. 


The definition formerly read: 


“investment contract”, in relation to a taxpayer, means any debt ob- 
ligation (other than a salary deferral arrangement, an income bond, 
an income debenture, a small business development bond, a small 
business bond, an obligation in respect of which the taxpayer has, at 
periodic intervals of not more than one year, included, in computing 
the taxpayer’s income throughout the period in which the taxpayer 
held an interest in the obligation, the income accrued thereon for 
such intervals, or a prescribed contract). 


Regulations: 7000(6) (prescribed contract). 


Interpretation Bulletins [subsec. 12(11)]: IT-396R: Interest income; 
IT-415R2: Deregistration of RRSPs (archived). 


Definitions [s. 12]: “allowable capital loss” — 38(b), 248(1); “amateur 
athlete trust” — 143.1(1)(a), 248(1); “amount” — 248(1); “anniversary 
day” — 12(11); “‘arm’s length” — 251(1); “assessment” — 248(1); “assis- 
tance” — 79(4), 125.4(5), 248(16), (16.1), (18),-(18.1); “automobile”, 
“bankrupt”, “business” — 248(1); “Canada” — 255; “Canadian resource 
property” — 66(15), 248(1); “controlled” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
248(1); “deferred amount”, “dividend”, “employee”, “employee benefit 
plan’, “employee trust” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “employer” — 248(1); “foreign affiliate” — 95(1), 248(1); 
“foreign oil and gas business” — 126(7); “foreign retirement arrange- 
ment” — 248(1); “Her Majesty” —JInterpretation Act 35(1); “income 
from property” — 9(1), 9(3); “income bond”, “income debenture”, “in- 
dexed debt obligation”, “individual”, “insurance corporation’, “in- 
surer” — 248(1); “investment contract” — 12(11); “investment corpora- 
tion” — 130(3), 248(1); “lending asset”, “life insurance corporation” — 
248(1); “life insurance policy” — 138(12), 248(1); “mineral resource”, 
“mineral” — 248(1); “mortgage investment corporation” — 130.1(6), 
248(1); “mutual fund corporation” — 131(8), 248(1); “net income stabili- 
zation account”, “NISA Fund No. 2” — 248(1); “payer” — 12(1)(x)@); 
“person” — 248(1); “personal services business” — 125(7), 248(1); “pre- 
scribed” — 248(1); “prescribed debt obligation” — Reg. 7000; “pre- 
scribed resource loss’ — Reg. 1210.1; “production tax amount” — 
126(7); “property” — 248(1); “province” — Interpretation Act .35(1); 
“qualifying environmental trust — 248(1); “related” — 251(2); “resident 
in Canada” — 94(3)(a)(vii), 250; “restrictive covenant” — 56.4(1); “re- 
tirement compensation arrangement”, “salary deferral arrangement”, 
“share” — 248(1); “small business bond” — 15.2, 248(1); “‘small business 
development bond” — 15.1, 248(1); “tar sands” — 248(1); “tax paya- 
ble” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxation year” — 
249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust’ — 
108(2), 248(1). 


12.1 Cash bonus on Canada Savings Bonds — 
Notwithstanding any other provision of this Act, where in 
a taxation year a taxpayer receives an amount from the 
Government of Canada in respect of a Canada Savings 
Bond as a cash bonus that the Government of Canada has 
undertaken to pay (other than any amount of interest, bo- 
nus or principal agreed to be paid at the time of the issue 
of the bond under the terms of the bond), the taxpayer 
shall, in computing the taxpayer’s income for the year, in- 
clude as interest in respect of the Canada Savings Bond '/2 
of the cash bonus so received. 


Related Provisions: 12(1)(c) — Interest. 


Definitions [s. 12.1]: “amount” — 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


Regulations: 220 (information return). 


12.2 (1) Amount to be included [annually from life 
insurance policy] — Where in a taxation year a tax- 


Subdivision b — Income or Loss froma Business or Property 


payer holds an interest, last acquired after 1989, in a life 
insurance policy that is not 


(a) an exempt policy, 
(b) a prescribed annuity contract, and 


(c) a contract under which the policyholder has, under 
the terms and conditions of a life insurance policy that 
was not an annuity contract and that was last acquired 
before December 2, 1982, received the proceeds there- 
from in the form of an annuity contract, 


on any anniversary day of the policy, there shall be in- 
cluded in computing the taxpayer’s income for the taxa- 
tion year the amount, if any, by which the accumulating 
fund on that day in respect of the interest in the policy, as 
determined in prescribed manner, exceeds the adjusted 
cost basis to the taxpayer of the interest in the policy on 
that day. 


Proposed Amendments — RRSP & RRIF. 
eee iene eel and oo —_ 


December 21, 2000: heehee! Funds and ee Pde) 


Also under review and development are the tax rules that apply 
to life insurers’ “segregated fund” investment products. The De- 
partment has undertaken extensive consultations with the insur- 
ance industry with a view to improving several aspects of these 
rules, and detailed oy Seale ngriet are We eee to be re- 
leased in 2001. _ 


[See under aOR a ee for the” 
tion — ed.] 


Department of Finance news release, ‘October 23, 4997: 
[See under 206(1)“foreign property”. ] 


Department of Finance news release, December 19, 


1996: Minister Announces Proposals Affecting Segregated Fund 
Policies and Other Annuity Contracts : 


Finance Minister Paul Martin today. announced a number of pro- 
posed measures affecting the tax treatment of annuity contracts, 


including segregated fund policies, offered by i insurers. 


A segregated fund policy is an arrangement made by. a person 
with an insurer, under which the person’s returns are based on 
the returns earned by the insurer on a specified group of proper- 


ties. It is a life insurance product that, from the perspective of an 


investor, is similar to a mutual fund. 


The most important measures announced today relate to the 20% 
foreign property limit set out in Part XI of the Income Tax Act for 
taxpayers such as trusts governed by registered retirement sav- 
ings plans. Under the existing law, units in a mutual fund are 
generally treated as foreign property where more than 20% of the 
mutual fund’s assets are foreign property. In order to bridge a 
gap in the existing law and to provide for a more level playing 
field, the same characterization will now APE to segregated 
fund policies 


The proposed changes are described in more oe in the at- 
tached appendix. It is intended that the new rules applying the 
foreign property limits will be effective after 1997. This will pro- 
vide a full opportunity to discuss with representatives of the in- 
surance industry the nature of any transitional measures that 
might be considered to be appropriate. Once consultations are 
completed, the Minister intends to table the necessary legislation 
to implement these proposals in the House of Commons. 


For further information: Andrew Nicholls, Tax Legislation Divi- 
sion (613) 995-3586. 


Appendix — Proposed Changes for Segregated Funds 
and Other Annuities: Background 


There are a number of different types of RRSPs and RRIFs cur- 
rently available to Canadians. One type is the RRSP or RRIF 
trust, which is a trust established to hold “qualified investments” 
for the benefit of the RRSP or RRIF annuitant. Another type is 


rest of this ‘sec: 


mf 
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the RRSP or RRIF deposit, which is a contract under which a 
financial institution agrees to repay a principal amount deposited 
plus stipulated interest. 


A deferred annuity eontuaict issued by an insurer can also be an 
RRSP or RRIF. Under a deferred annuity contract, the annuitant 
is entitled to, or is ultimately entitled to elect to receive, a stream 
of annuity payments at a later date. Quite often a deferred annu- 
ity contract provides for amounts, determined with reference to 
fixed rates of interest, to accumulate prior to maturity in much 
the way that funds. can. accumulate through GICs. Variable or 
segregated fund annuity contracts can also be issued, under 
which the amount of a future stream of annuity payments will 
depend largely on the value of a specified group of properties 
acquired by the insurer with the premiums contributed. An indi- 
vidual’s interest in a segregated fund annuity contract is analo- 
gous to an investment. in a mutual fund. | 


The foreign property rules in Part XI of the Income Tax Act limit 
the extent to which a number of specified taxpayers (including 
RRSP and RRIF trusts) can invest outside Canada. There is a 
20% foreign property limit in this context. However, for these 
purposes, under the existing rules a segregated fund policy is 
technically not considered to be foreign property regardless of 
the nature of the ‘segregated fund’s assets. In addition, the ex- 
isting foreign property rules do not apply to tiene fund poli- 
cies issued as RRSPs and RRIFs._ 


In addition, there are two technical anomalies under the existing 
income tax rules that apply to RRIFs and annuities which are ad- 
dressed by the proposed amendments described below. 


First, RRIF trusts cannot acquire an annuity as a “qualified in- 
vestment” and the law is not entirely clear on the circumstances 
in which RRSP trusts can acquire annuities. 


Second, annuities that are issued as RRIFs may technically not 
be exempt from the accrual rules under section 12.2 of the Act. 
These rules require income accruing under annuity contracts to 
be reported annually. The eae of these rules to RRIFs is 


exempt from these rules. . 
Proposed Amendments sl 

(a) Qualific ed Investments / 
[Reproduced under Reg. 4900(1) - — ed.) 
(b) Accrual Rules i 


An annuity contract issued as a RRIF will not be subject to the 
accrual rules under section 12.2 of the Act. 


This amendment will be implemented by way of an amendment 
to subsection 304(1) of the Regulations. It is contemplated that it 
will apply to taxation years that begin after 1986, given that the 
original amendments to the Act that gave rise to the need for this 
amendment applied after 1986. 


(c) Foreign Property 


{Reproduced under 206(1)foreign property” — ed.] 


Proposed Amendment — Life annuity 
contracts 


Letter from Dept. of Finance, September 12, 2002: Sce 
under Reg. 301(1). 


Related Provisions: 12.2(5)— Amounts’ to be ~ included; 
12.2(8)—-(11) — Rules and definitions; 20(1)(c)(iv) — Interest deductibil- 
ity; 20(20) — Disposal of life insurance policy or annuity contract; 
56(1)(d.1) — Annuity payments included in income; 87(2)(j.4) — Amal- 
gamation — accrual rules; 94.2(11)(b), (c) — No application to foreign in- 
surance policy of foreign investment entity; 148(9)“adjusted cost basis”G, 
148(9)“adjusted cost basis”L(b) —— Adjusted cost basis; 148(10) — Life 
annuity contracts. 


History: Subsec. 12.2(1) repealed and former subsec. 12.2(3) renumbered 
as 12.2(1) and that portion preceding para. (a) amended to substitute “‘a 
taxpayer” for “a taxpayer (other than a taxpayer to whom subsection (1) 
applies)” by 1994, c. 7, Sch. II (1991, ¢. 49), subsecs. 8(1), (2), applicable 
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with respect to life insurance policies last acquired after 1989. Subsec. 
12.2(1) formerly read: 


12.2 (1) Amount to be included — In computing the income for a 
taxation year of a corporation, partnership, unit trust or any trust of 
which a corporation or partnership is a beneficiary that holds 


(a) an interest, last acquired after December 1, 1982, in a life 
insurance policy , or 


(b) an interest, last acquired after December 19, 1980 and 
before December 2, 1982 in an annuity contract under which 
annuity payments did not commence before December 2, 1982, 


that is not 
(c) an interest in an exempt policy, or 


(d) an interest, last acquired before December 2, 1982, in a con- 
tract under which the policyholder has, under the terms and 
conditions of a life insurance policy that was not an annuity 
contract, received the proceeds therefrom in the form of an an- 
nuity contract, 


there shall be included the amount by which the accumulating fund 
at the end of the calendar year ending in the taxation year, as deter- 
mined in prescribed manner, in respect of the interest exceeds the 
adjusted cost basis of the interest to the corporation, partnership, 
unit trust or trust at the end of that calendar year. 


Regulations [subsec. 12.2(1)]: 201(5) (information return); 304 (pre- 
scribed annuity contract); 307 (accumulating fund). 


Interpretation Bulletins [subsec. 12.2(1)]: IT-87R2: Policyholders’ 
income from life insurance policies; IT-355R2: Interest on loans to buy 
life insurance policies and annuity contracts, and interest on policy loans 
(archived); IT-365R2: Damages, settlements and similar receipts; IT- 
415R2: Deregistration of RRSPs (archived). 


Advance Tax Rulings: ATR-SO: Structured settlement; ATR-68: Struc- 
tured settlement. 


(2)-(4.1) [Repealed under former Act] 


(5) Idem — Where in a taxation year subsection (1) ap- 
plies with respect to a taxpayer’s interest in an annuity 
contract (or would apply if the contract had an anniver- 
sary day in the year at a time when the taxpayer held the 
interest), there shall be included in computing the tax- 
payer’s income for the year the amount, if any, by which 


(a) the total of all amounts each of which is an amount 
determined at the end of the year, in respect of the in- 
terest, for any of H to L in the definition “adjusted cost 
basis” in subsection 148(9) 


exceeds 


(b) the total of all amounts each of which is an amount 
determined at the end of the year, in respect of the in- 
terest, for any of A to G in the definition referred to in 
paragraph (a). 

History: That portion of subsec. 12.2(5) preceding para. (a) substituted by 


1994, c. 7, Sch. II (1991, c. 49), subsec. 8(3), applicable with respect to 
life insurance policies last acquired after 1989. That portion formerly read: 


(5) Where in a taxation year subsection (1) or (3) applies with re- 
spect to a taxpayer’s interest in an annuity contract, there shall be 
included in computing the taxpayer’s income for the year the 
amount, if any, by which 

Regulations: 201(5) (information return). 

Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 


ance policies and annuity contracts, and interest on policy. loans 
(archived). 


(6), (7) [Repealed under former Act] 


(8) Deemed acquisition of interest in annuity — 
For the purposes of this section, the first premium that 
was not fixed before 1990 and that was paid after 1989 by 
or on behalf of a taxpayer under an annuity contract, other 
than a contract described in paragraph (1)(d) of this sec- 
tion, or paragraph 12.2(3)(e) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, or to 
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which subsection (1) of this section or subsection 12.2(4) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, applies (as those paragraphs and 
subsections, the numbers of which are those in force im- 
mediately before December 17, 1991, read in their appli- 
cation to life insurance policies last acquired before 1990) 
or to which subsection 12(3) applies, last acquired by the 
taxpayer before 1990 (in this subsection referred to as the 
“original contract”) shall be deemed to have been paid to 
acquire, at the time the premium was paid, an interest in a 
separate annuity contract issued at that time, to the extent 
that the amount of the premium was not fixed before 
1990, and each subsequent premium paid under the origi- 
nal contract shall be deemed to have been paid under that 
separate contract to the extent that the amount of that sub- 
sequent premium was not fixed before 1990. 

History: Subsec. 12.2(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 8(4), applicable with respect to premiums paid after 1989. Subsec. 
12.2(8) formerly read: 


(8) For the purposes of this section, the first premium that was not 
fixed before 1990 and that was paid after 1989 by or on behalf of a 
taxpayer under an annuity contract (other than a contract described 
in paragraph (1)(d) or (3)(c) or a contract to which subsection (1) or 
(3) or 12(3) applies) last acquired by the taxpayer before 1990 (in 
this subsection referred to as the “original contract”) shall be 
deemed to have been paid to acquire, at the time the premium was 
paid, an interest in a separate annuity contract issued at that time 
and each subsequent premium paid under the original contract shall 
be deemed to have been paid under that separate contract. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans 
(archived). 


(9) [Repealed under former Act] 
Regulations: 309 (prescribed premium, prescribed increase). 


(10) Riders — For the purposes of this Act, a rider ad- 
ded at any time after 1989 to a life insurance policy last 
acquired before 1990 that provides additional life insur- 
ance is deemed to be a separate life insurance policy is- 
sued at that time unless 


(a) the policy is an exempt policy last acquired after 
December 1, 1982 or an annuity contract; or 


(b) the only additional life insurance provided by the 
rider is an accidental death benefit. 
Related Provisions: 87(2)(j.4) — Amalgamation — accrual rules; 


94.2(11)(b), (c) — No application to foreign insurance policy of foreign 
investment entity; Reg. 1408(5) — Similar rule for policy reserves. 


History: Subsec. 12.2(10) amended by 1998, c. 19, s. 72, applicable to 
riders added after 1989. The subsec. formerly read: 


(10) For the purposes of this Act, any rider added at any time after 
1989 to a life insurance policy (other than an annuity contract) last 
acquired before 1990 that provides for additional life insurance 
(other than an accidental death benefit) shall be deemed to be a sep- 
arate life insurance policy issued at that time. 


(11) Definitions —In this section and paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, 


Related Provisions: 20(1.2) — Definitions in 
20(1)(c). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


12.2(11) apply to 


“anniversary day” of a life insurance policy means 


(a) the day that is one year after the day immediately 
preceding the day on which the policy was issued, and 


(b) each day that occurs at each successive one-year 
interval after the day determined under paragraph (a); 


Subdivision b — Income or Loss from a Business or Property 


History: “Anniversary day” in subsec. 12.2(11) substituted by 1994, c. 7, 
Sch. I (1991, c. 49), subsec. 8(5), applicable with respect to life insurance 
policies last acquired after 1989. That definition formerly read: 


“anniversary day” of a life insurance policy means the last day of 
each calendar year ending after the policy was issued; 


“exempt has 


regulation. 


policy” the meaning prescribed by 


Related Provisions: 148(9)‘‘adjusted cost basis”. 


Regulations: 306 (meaning of “exempt policy”). 


(12) Application of subsecs. 138(12) and 148(9) — 
The definitions in subsections 138(12) and 148(9) apply 
to this section. 


Origin of subsec. 12.2(12): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsecs. 138(12) and 148(9)). 


(13) Application of subsec. 148(10) — Subsection 
148(10) applies to this section. 


Origin of subsec. 12.2(13): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 148(10)). 


Definitions [s. 12.2]: “acquired” — 12.2(13), 148(10)(c), (e); “adjusted 
cost. basis” — 148(9), 248(1); “amount” — 12.2(12), 148(9), 248(1); “an- 
niversary day” — 12.2(11); “annuity” —248(1); “cash — surrender 
value” — 12.2(12), 148(9); “corporation” — 248(1), Interpretation Act 
35(1); “exempt policy” — 12.2(11); “insurer” — 12.2(13), 148(10)(a); 
“life insurance policy” — 138(12), 248(1); “life insurer” — 12.2(13), 
148(10)(a), 248(1); “person” — 248(1); “person whose life was in- 
sured” — 12.2(13), 148(10)(b);. “premium” — 12.2(12), 148(9); “pre- 
scribed” — 248(1); “prescribed annuity contract” — Reg. 304; “regula- 
tion” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


Interpretation Bulletins [s. 12.2]: IT-355R2: Interest on loans to buy 
life insurance policies and annuity contracts, and interest on policy loans 
(archived); IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary 
(archived); IT-415R2: Deregistration of RRSPs (archived). 


12.3 Transition inclusion re unpaid claims re- 
serve — Where an amount has been deducted under sub- 
section 20(26) in computing the income of an insurer for 
its taxation year that includes February 23, 1994, there 
shall be included in computing the insurer’s income for 
that taxation year and each subsequent taxation year that 
begins before 2004, the prescribed portion for the year of 
the amount so deducted. 


Related Provisions: 87(2)(g.1)— Amalgamation — continuing corpo- 
ration; 138(11.5)(k) — Transfer of business by non-resident insurer. 


History: S. 12.3 amended by 1995, c. 3, s. 3, applicable to taxation years 
that end after February 22, 1994. S. 12.3 formerly read: 


12.3 Net reserve inclusion — Where a taxpayer has deducted an 
amount under subsection 20(26) in computing the taxpayer’s in- 
come for the taxpayer’s first taxation year that commences after 
June 17, 1987 and ends after 1987, there shall be included in com- 
puting the taxpayer’s income for each of the taxation years ending 
after 1988 and commencing before 1993, the prescribed amount of 
the taxpayer’s net reserve inclusion for that year. 


Definitions [s. 12.3]: “amount”, “insurer”, “prescribed” — 248(1); “tax- 
ation year” — 11(2), 249; “taxpayer” — 248(1). 


Regulations: 8100(1) (prescribed amount of net reserve inclusion for 
former 12,3); 8101(2) (draft) (prescibed amount). 


12.4 Bad debt inclusion — Where, in a taxation year, 
a taxpayer disposes of a property that was a property de- 
scribed in an inventory of the taxpayer and in the year or 
a preceding taxation year an amount has been deducted 
under paragraph 20(1)(p) in computing the taxpayer’s in- 
come in respect of the property, there shall be included in 
computing the taxpayer’s income for the year from the 
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business in which the property was used or held, the 
amount, if any, by which 


(a) the total of all amounts deducted under paragraph 
20(1)(p) by the taxpayer in respect of the property in 
computing the taxpayer’s income for the year or a pre- 
ceding taxation year 


exceeds 


(b) the total of all amounts included under paragraph 
12(1)(1) by the taxpayer in respect of the property in 
computing the taxpayer’s income for the year or a pre- 
ceding taxation year. 
Related Provisions: 26(3) — Banks — write-offs and recoveries; 
87(2)(g.1) — Amalgamations; 138(11.5)(k) — Transfer of business by 
non-resident insurer; 142.5(8)(d)(1i) — First deemed disposition of mark- 
to-market debt obligation. 
Definitions [s. 12.4]: “amount”, “business”, “inventory”, “property” — 
248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 
Interpretation Bulletins: {T-442R: Bad debts and reserves for doubtful 
debts. 


13. (1) Recaptured depreciation — Where, at the end 
of a taxation year, the total of the amounts determined for 
E to J in the definition “undepreciated capital cost” in 
subsection (21) in respect of a taxpayer’s depreciable pro- 
perty of a particular prescribed class exceeds the total of 
the amounts determined for A to D in that definition in 
respect thereof, the excess shall be included in computing 
the taxpayer’s income for the year. 


Proposed Amendment — 13(1) 


(1) Recaptured depreciation — If, at the end of a 
taxation year, the total of the amounts determined for E 
to K in the definition “undepreciated capital cost” in 
subsection (21) in respect of a taxpayer’s depreciable 
property of a particular prescribed class exceeds the to- 
tal of the amounts determined for A to D.1 in that defi- 
nition in respect of that property, the excess shall be in- 
cluded in computing the taxpayer’s income of the year. 


Application: The February 27, 2004 draft legislation, subsec. 6(1), will 
amend subsec. 13(1) to read as above, applicable to taxation years that 
end after February 23, 1998. 


Technical Notes (December 20, 2002): Section 13 pro- 
vides a number of special rules related to the treatment of de- 
preciable property. Generally, these rules apply for the, pur- 
poses of sections 13 and 20 and the capital cost allowance 
regulations. 


Subsection 13(1) provides for the inclusion in a taxpayer’s in- 
come of recaptured capital cost allowance when the taxpayer’s 
proceeds of disposition of depreciable property of a prescribed 
class exceeds the undepreciated capital cost (UCC) of the 
property. 

Subsection 13(1) is amended to add a reference to new descrip- 
tions D.1 and K of the definition “undepreciated capital cost” 
in subsection 13(21). Those descriptions provide for an addi- 
tion to the UCC of a class of certain countervailing duties paid 
in respect of property of the class (“D.1”) and a corresponding 
reduction for any refunds of those amounts (“K’’), 


This amendment applies to taxation years that end after Febru- 
ary 23, 1998, and corrects a technical deficiency. 


Related Provisions: |3(3) — Interpretation where taxpayer is an indi- 
vidual; 13(5.2) — Where taxpayer paid rent for property before acquiring 
it; 13(5.3) — Rules applicable; 13(8) — Property disposed of after ceasing 
business; 13(13) — Deductions; 13(15)— Vessel disposed of before 
1974; 20(16) — Terminal loss where A to D exceed E to J and no property 
left in class; 28(1)(d) — Inclusion in farming or fishing income when us- 
ing cash method; 104(5)(b), (c) — Trusts — 21-year deemed disposition 
rule; 110.1(3)(b)(i), 118.1(6)(b)(G) — Reduced recapture on certain dona- 
tions of property; 110.6(1) — “investment income”; 115(1)(a)(iii.2) — 
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Non-resident’s taxable income earned in Canada; 216(6) — Non-re- 
sidents. See additional Related Provisions at end of s. 13. 


Selected Cases [subsec. 13(1)]: Odyssey Industries Inc. v. Canada, 
[1996] 2 C.T.C. 2401 (TCC) (Recaptured CCA is not profit from sale of 
assets; no reserve applicable where proceeds of disposition paid over 
time); Olympia and York Developments Ltd. v. R., [1980] C.T.C. 265 
(FCTD) (Conditional sale under suspensive condition was disposition for 
recapture purposes); R. v. Moulds, [1978] C.T.C. 146 (FCA) (Despite not 
having disputed reassessment eight years earlier, vendor not estopped 
from claiming no part of purchase price allocated to buildings where pur- 
chaser destroyed them upon closing; terminal loss permitted); R. v. Baziuk, 
[1976] C.T.C. 787 (FCTD) (Purchase price allocated to building destroyed 
before closing pursuant to contract constituted proceeds of disposition for 
recapture purposes); Zeal and Gold Ltd. v. MNR, [1973] €.T.C. 129 
(FCTD) (Compensation resulting in recapture attributed to year claim ac- 
knowledged by insurer, not year paid); Stanley v. MNR, [1972] C.T.C. 34 
(SCC) (Value greater than undepreciated capital cost allocated to building 
even though purchaser desired only land); Lea-Don Canada Ltd. v. MNR, 
[1970] C.T.C. 346 (SCC) (In non-arm’s length sale of asset to parent com- 
pany, proceeds deemed to be fair market value). 

.T. Application Rules: 20(2) (income from farming or fishing — pro- 
perty acquired before 1972). 

Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-267R2: CCA — vessels; IT-288R2: Gifts of 
capital properties to a charity and others; IT-418: Partial dispositions of 
property; IT-478R2: CCA — recapture and terminal loss; IT-481: Timber 
resource property and timber limits. 

1.T. Technical News: No. 12 (1998 deduction limits and benefit rates for 
automobiles); No. 16 (Continental Bank case). 


(2) Idem [luxury automobile] — Notwithstanding 
subsection (1), where an excess amount is determined 
under that subsection at the end of a taxation year in re- 
spect of a passenger vehicle having a cost to a taxpayer in 
excess of $20,000 or such other amount as may be pre- 
scribed, that excess amount shall not be included in com- 
puting the taxpayer’s income for the year but shall be 
deemed, for the purposes of B in the definition “un- 
depreciated capital cost” in subsection (21), to be an 
amount included in the taxpayer’s income for the year by 
reason of this section. 

Related Provisions: 13(3) — Interpretation where taxpayer is an indi- 
vidual; 13(7)(g) — Limitation on capital cost of automobile; 13(8) — Dis- 
position after ceasing business; 20(16.1)(a) — Terminal loss — vehicles; 
67.2 —Interest on money borrowed for passenger vehicle; Reg. 
1100(2.5) — 50% CCA in year of disposition. See additional Related Pro- 
visions at end of s. 13. 


Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss; IT-521R: Motor vehicle expenses claimed by self-employed individ- 
uals; IT-522R: Vehicle, travel and sales expenses of employees. 


I.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


(3) “Taxation year”, “year” and “income” of indi- 
vidual — Where a taxpayer is an individual whose in- 
come for a taxation year includes income from a business 
the fiscal period of which does not coincide with the cal- 
endar year and depreciable property acquired for the pur- 
pose of gaining or producing income from the business 
has been disposed of, 


(a) for greater certainty, each reference in subsections 
(1) and (2) to a “taxation year” and “year” shall be 
read as a reference to a “fiscal period”; and 


(b) a reference in subsection (1) to “the income”’ shall 
be read as a reference to “the income from the 
business”’. 

Related Provisions: 13(8) — Property disposed of after ceasing busi- 


ness; 20(16.2) — Same rule applies for purposes of subsecs. 20(16) and 
(16.1). See additional Related Provisions at end of s, 13. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss. 
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(4) Exchanges of [depreciable] property — Where 
an amount in respect of the disposition in a taxation year 
(in this subsection referred to as the “initial year”) of de- 
preciable property (in this section referred to as the “for- 
mer property”) of a prescribed class of a taxpayer would, 
but for this subsection, be the amount determined for F or 
G in the definition “undepreciated capital cost” in subsec- 
tion (21) in respect of the disposition of the former pro- 
perty that is either 


(a) property the proceeds of disposition of which were 
proceeds referred to in paragraph (b), (c) or (d) of the 
definition “proceeds of disposition” in subsection (21), 
or 


(b) a property that was, immediately before the dispo- 
sition, a former business property of the taxpayer, 


and the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the taxation year in which 
the taxpayer acquires a depreciable property of a pre- 
scribed class of the taxpayer that is a replacement pro- 
perty for the taxpayer’s former property, 


(c) the amount otherwise determined for F or G in the 
definition “undepreciated capital cost” in subsection 
(21) in respect of the disposition of the former pro- 
perty shall be reduced by the lesser of 


(i) the amount, if any, by which the amount other- 
wise determined for F or G in that definition ex- 
ceeds the undepreciated capital cost to the taxpayer 
of property of the prescribed class to which the for- 
mer property belonged at the time immediately 
before the time that the former property was dis- 
posed of, and 


(11) the amount that has been used by the taxpayer 
to acquire 


(A) where the former property is referred to in 
paragraph (a), before the end of the second tax- 
ation year following the initial year, or 


(B) in any other case, before the end of the first 
taxation year following the initial year, 


a replacement property of a prescribed class that 
has not been disposed of by the taxpayer before the 
time at which the taxpayer disposed of the former 
aie aR and 


: -@) ney other case, ‘pefore't he ‘atel of the . 
__ end of the first taxation year following the ini- 
tial year and 12 months after the end of the 2 
initial year, . : 


7 3 a replacement property ofa pice sired class ua . 
has not been disposed of by the taxpayer before 
the time at which the pas — a re 
former property, and , 
Avipilciatien: The February 27, 2004 draft legislation, subsec. 6(2), will — 
amend subpara. 13(4)(c)(ii) to read as above, applicable in respect of © 
dispositions that occur in taxation years that end after December » ‘ 
2000 (for cl. A), or December 19, 2001 (for cl. B)). 7 
Technical Notes (December 20, 2002): Subsecdont 13(4) ‘ 
allows a taxpayer, who is required under subsection 13(1) to 


Subdivision b — Income or Loss from a Business or Property 


include in income recaptured depreciation resulting from the — 
disposition of certain depreciable property, to elect to defer tax 
on the recapture to the extent that the beers fonwests as _ 


tain period of time, namely — 
° in pes case of certain involuntary iopost 


times mentioned above ad 7 
. in the case of. involunta 


ae on or. safer te oe hati 
2002, and in any other case, ‘in respect of 

cur in taxation years that end on r 
months before December 20, 2002. 


(d) the amount of the reduction determined under par- 
agraph (c) shall be deemed to be proceeds of disposi- 
tion of a depreciable property of the taxpayer that had 
a capital cost equal to that amount and that was pro- 
perty of the same class as the replacement property, 
from a disposition made on the later of 


(i) the time the replacement property was acquired 
by the taxpayer, and 


(i1) the time the former property was disposed of 
by the taxpayer. 


Related Provisions: 13(4.1) — Replacement property for a former pro- 
perty; 13(4.2), (4.3) — Exchange of franchise, concession or licence; 
87(2)(g.5) — Amalgamation — continuing corporation; 13(18)— Reas- 
sessments; 14(6) — Parallel rule for eligible capital property; 44(1) — 
Parallel rule for capital gains purposes; 44(4)— Deemed election; 
44(6) — Deemed proceeds of disposition; 87(2)(g.5) — 
continuing corporation; 87(2)(1.3) — Amalgamations — replacement pro- 
perty; 96(3) — Election by members of partnership; 220(3.2), Reg. 
600(b) — Late filing of election or revocation. See also Related Provisions 
at end of s. 13. 


History: The portion of subsec. 13(4) between paras. (b) and (c) amended 
by 1998, c. 19, subsec. 73(1), applicable to dispositions of former proper- 
ties that occur after the 1993 taxation year. That portion formerly read: 


and the taxpayer so elects under this subsection in the taxpayer’s 

return of income under this Part for the year in which the taxpayer 
acquires, as a replacement for the former property, a property (in 
this subsection referred to as a “replacement property”’), 


Selected Cases [subsec. 13(4)]: Posno v. R., [1989] 2 C.T.C. 234 
(FCTD) (Aircraft acquired for personal use replacing one previously used 
in business within scope of provision). 

Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 


Interpretation Bulletins: IT-259R4: Exchanges of property; IT-267R2: 
CCA — vessels; IT-271R: Expropriations — time and proceeds of dispo- 
sition (archived). 
Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(4.1) Replacement for a former property — For the 
purposes of subsection (4), a particular depreciable pro- 
perty of a prescribed class of a taxpayer is a replacement 
for a former property of the taxpayer if 


(a) it is reasonable to conclude that the property was 
acquired by the taxpayer to replace the former 


property; 
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(a.1) it was acquired by the taxpayer and used by the 
taxpayer or a person related to the taxpayer for a use 
that is the same as or similar to the use to which the 
taxpayer or a person related to the taxpayer put the 
former property; 


(b) where the former property was used by the tax- 
payer or a person related to the taxpayer for the pur- 
pose of gaining or producing income from a business, 
the particular depreciable property was acquired for 
the purpose of gaining or producing income from that 
or a similar business or for use by a person related to 
the taxpayer for such a purpose; 


(c) where the former property was a taxable Canadian 
property of the taxpayer, the particular depreciable 
property is a taxable Canadian property of the tax- 
payer; and 


(d) where the former property was a taxable Canadian 
property (other than treaty-protected property) of the 
taxpayer, the particular depreciable property is a taxa- 
ble Canadian property (other than treaty-protected pro- 
perty) of the taxpayer. 


Related Provisions: See at end of s. 13. 


History: Para. 13(4.1)(c) amended and para. (d) added by 1999, c. 22, 
subsec. 6(1), applicable to any disposition that occurs in a taxation year 
that ends after 1997. Para. (c) formerly read: 


(c) where the former property was taxable Canadian property (or 
would have been taxable Canadian property if the taxpayer were 
non-resident throughout the year in which the former property was 
disposed of and the former property were used in a business carried 
on by the taxpayer), the particular depreciable property was taxable 
Canadian property (or would have been taxable Canadian property 
if the taxpayer were non-resident throughout the year in which the 
particular property was acquired and the particular property were 
used in a business carried on by the taxpayer). 


Para. 13(4.1)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 
73(2), applicable to dispositions of former properties that occur after the 
1993 taxation year except that, where a taxpayer so elects in respect of a 
former property that was disposed of before June 18, 1998 by notifying 
the Minister of National Revenue in writing on or before the filing-due 
date for the taxpayer’s first taxation year that ends after June 18, 1998, 
para. 13(4.1)(a.1) shall, for the purpose of determining whether a property 
is a replacement property of the former property, be read as follows: 


(a.1) it was acquired by the taxpayer for a use that is the same as or 
similar to the use to which the taxpayer or a person related to the 
taxpayer put the former property; 


Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as 
the use to which the taxpayer or a person related to the taxpayer put 
the former property; 


Paras. 13(4.1)(a) to (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 9(1), paras. (4.1)(a), (b) applicable to dispositions of former 
properties occurring after July 13, 1990, and para. (c) applicable to pro- 
perty acquired as a replacement for a former property disposed of after 
April 2, 1990, other than a former property disposed of 


(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property 
under statutory authority given before April 3, 1990 or for the sale 
price of the property sold to a person by whom such a notice was 
given before April 3, 1990. 


Paras. (a) to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as 
the use to which the taxpayer put the former property; 


(b) where the former property was used by the taxpayer for the pur- 
pose of gaining or producing income from a business, the particular 
depreciable property was acquired for the purpose of gaining or pro- 
ducing income from that or a similar business; and 


(c) where the taxpayer was not resident in Canada at the time the 
taxpayer acquired the particular depreciable property, in addition to 
the requirements in paragraphs (a) and (b), the particular deprecia- 
ble property was taxable Canadian property. 
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Interpretation Bulletins: [T-259R4: Exchanges of property. 
_. Proposed Addition — 13(4.2), (4.3) 


(4.2) Election — limited period franchise, 
concession or licence — Subsection As 3) amd in 
circumstances where KO at os 


(a) a taxpayer (in this subsection aut Abs 
(4.3) referred to as the “transferor”) has pursuant to 
a written agreement with a person or 'p tnership Gn 
this subsection and subsection (4.3) refe as the 
- “transferee”), at any time disposed of ated a 


former property that is a franchise, concession or li-_ 
'eerice! ge a ace Lae pe that i is We ee attributable : 


include that time to have ‘subsec : 
respect of the a and the - a 
: termination. rt 


Related Provisions: “96(3) —leetion by meniber oO 
248(1)“former business a — el PPD Re, oe 
tion under 13(4.2). . — _ - 


(4.3) Effect of election © — ype | this : s 
plies in respect. oka an Scena ane a 
termination, ae ebb 


to own the former. property. aaa the ‘transfere e 
longer owns the similar property; — : 2 


(b) if the ‘transferee acquired the former prope 


ferred. to in paragraph (4.2)(b), the transferee is tt 
deemed to own the former property until such time — 
as the transferee owns neither the former property — 


nor a similar property in respect of the same fixed 
place to which the former property related; 


(c) for the purpose of calculating the amount deduct- 
ible under paragraph 20(1)(a) in respect of the for- 


mer property in computing the transferee’s income, 
the life of the former property remaining on its ac- 


quisition by the transferee is deemed to be equal Le 
the period that was the life of the former property — 


remaining on its acquisition by the transferor; and _ 


(d) any amount that would, if this Act were read” 


without reference to this subsection, be an eligible 
capital amount to the transferor or an eligible capital 


expenditure to the transferee in respect of the dispo- 
sition or termination of the former ieee pee the 


transferor is deemed to be 


(i) neither an eligible capital amount nor an eligi- 


ble capital expenditure, 


(ii) an amount required to be. included j in a 
ing the capital cost to the transferee of the former 
property, and ee 


(iii) an amount required to be included in com- 
puting the proceeds of disposition to the trans- 
feror in respect of a disposition of the former 


property. 
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Application: The February 27, 2004 draft legislation, subsec. 6(3), will 
add subsecs. 13(4.2) and (4.3), applicable in respect of dispositions and _ 
terminations that occur after December 20,2002. | a 


Technical Notes (December 20, 2002): ‘Subsection 
permits a taxpayer to defer tax otherwise arising on the dis : 
tion of an eligible capital property, to the extent that the = 
payer reinvests the proceeds of disposition. in a replacement | 
property within a certain period of time. A franchise, conces- 
sion or license with an indefinite term may be such an el: igible . 
capital property. However, such a property with a 

will generally be a depreciable property included in Cl. 
Schedule II of the Regulations and will not be eligib: 
lar replacement treatment under subsection BO) 


subsection 248(1). Further, he replacement property 
for soning Os ey supe eee © 4 


ee 


tion. Property Crack for te Biection: is a “Siprmer property : 
described i in subsection! ele tab isa ifralicliise; concession | 


termi ae i he ees acquires a sinaly prope 
spect of the same fixed place from another person. Both parties _ 
must elect in their returns of income for their ‘respective taxa. 
tion years that include the. aoe of the: a or 
termin ti Le ee 8 — 


New ieckaon 1B. 3) piosieve niles wk stapislvisy wats an n elec - 
tion. has been made under subsection 13(4.2). If the tran 
acquire the cael : Aart of oie the transferor (the: Orne 


sh tim as. ‘the tiaastedse ‘owns sanbes the former property 
nor a- similar ee in selena oe ane same ~~ _ 


deemed totawe io: Oca the fornier eopery anid to cc 
tinue to own it until the t ee no iG beet e owns the si | 


perty. For in tance, a ae with a ee life ‘when, it \ 
originally acquired by the transferor, but with 5 years te 
ing at the time of the ransfer, would be considered to | 
year life in the hands of the transferee for the. purpost 
claiming a deduction under Paragraph 20(1){a). 


There may be circumstances where, but for an election under . 
subsection 13(4. 2), a portion of the consideration given by a 
transferee upon the sale of a limited period franchise, license or _ 
concession might reasonably be considered to be an eligible _ 
capital amount to the transferor and an eligible capital expendi- — 
ture to the transferee. For instance, a portion of the considera- 
tion may reasonably relate to the preferred status that the trans; 
feree may receive in obtaining a new property at the end of the. 
term. Where an election under subsection 13(4.2) is made, sub- 
section 13(4.3) provides that such an amount will be neither. an 
eligible capital amount to the transferor, nor an eligible capital 
expenditure to the transferee, but will instead be included in the © 
cost to the transferee and proceeds of disposition of the trans- 
feror of the former property. 1SGGI 


= Hoe 


Subdivision b Income or Loss from a Business or Property 


In this regard, it is also proposed that section 1101 of dhe: Regu- 


lations be amended, applicable: after, Decembe 
res BEL mia aes ee sale 


roperties i isa ed in. rials é ran 

ig Terai that has one sr subs 

rate class is prescribed for each such prope 
payer that Cod otherwise be include 


entitled 0 a ter 
ict 


terminal loss (even if there are other Class 4 assets, be- 
cause the $85, 000 property will be in a “separate class”). 
- However, a terminal loss will not be available. if a person 


dealing non-arm’s length with Mr. Grando, at any time 


before the time that is 24 months after the expiry of the old 
agreement, enters into a new franchise anepiodnh in respect 
of the same fixed place... 2 — : 


Example 2 


me Consider the same example, except that the ‘original 

- franchise agreement of Ms. Mubarak (the former property) 

is not transferable, but instead must be terminated and re- 

newed with the franchisor. Suppose that it is renewed by 

“Mr. Grando for'a ‘period of 12 years, with an additional 

amount of $120,000 paid by Mr. Grande! to the franchisor 
for the new agreement.” 


HEME, Goa tae the >. year een ie will ean fora” 


S. 13(5)(b)(@) 


In this case it is arguable that, for Mr. Grando, the $85,000 
Ms. Mubarak is absent ai an election under sub- 


indo. will | pay a ‘separate amount of 
i Or for’ a Dicnaielh 14 asset, but the 


ginal ‘franchise 
C sets on hand at 
of disposition). Subsection 
eek mete received 


ndo jointly elect eee subsec: 
proceed stl diosiion for the 


5 amortize ‘Hee + $30, 600 vucC (eee 
_ Example 1)o over the original ae te of Ms. Ns 
4 not over its remaining 15 years. 


Related Provisions: 20(16. 1)(b) - Restriction on Seat loss. 


(5) Reclassification of property —— Where one or 
more depreciable properties of a taxpayer that were in- 
cluded in a-prescribed class (in this subsection referred to 
as the “old class”) become included at any time (in this 
subsection referred to as the “transfer time’) in another 
prescribed class (in this subsection referred to as the “new 
class’), for the purpose of determining at any subsequent 
time the undepreciated capital cost to the taxpayer of de- 
preciable property of the old class and the new class 


(a) the value of A in the definition “undepreciated cap- 
ital cost” in subsection (21) shall be determined as if 
each of those depreciable properties were 


(i) properties of the new class acquired before the 
subsequent time, and 


(11) never included in the old class; and 


(b) there shall be deducted in computing the total de- 
preciation allowed to the taxpayer for property of the 
old class before the subsequent time, and added in 
computing the total depreciation allowed to the tax- 
payer for property of the new class before the subse- 
quent time, the greater of 


(i) the amount determined by the formula 


A-B 


S. 13(5)(b)() 


where 


A. is the total of all amounts each of which is the 
capital cost to the taxpayer of each of those de- 
preciable properties, and 


is the undepreciated capital cost to the taxpayer 
of depreciable property of the old class at the 
transfer time, and 


(ii) the total of all amounts each of which is an 
amount that would have been deducted under para- 
graph 20(1)(a) in respect of a depreciable property 
that is one of those properties in computing the tax- 
payer's income for a taxation year that ended 
before the transfer time and at the end of which the 
property was included in the old class if 


(A) the property had been the only property in- 
cluded in a separate prescribed class, and 


(B) the rate allowed by the regulations made for 
the purpose of paragraph 20(1)(a) in respect of 
that separate class had been the effective rate 
that was used by the taxpayer to calculate a de- 
duction under that paragraph in respect of the 
old class for the year. 


Related Provisions: 87(2)(d)(ii)(C) — Amalgamations — depreciable 
property; 257 — Formula cannot calculate to less than zero. See additional 
Related Provisions at end of s. 13. 


History: Subsec. 13(5) amended by 1997, c. 25, subsec. 3(1), applicable 
to properties of a prescribed class that, after 1996, become included in 
property of another prescribed class. Subsec. (5) formerly read: 


(5) Transferred property — Where depreciable property of a tax- 
payer that was included in a prescribed class (in this subsection re- 
ferred to as the “former class”) has been transferred to another pre- 
scribed class (in this subsection referred to as the “other class’’), for 
purposes of determining the undepreciated capital cost to the tax- 
payer of depreciable property of the former class and of the other 
class at any time after the transfer 


(a) the transferred property shall be deemed to be depreciable 
property of the other class acquired before that: time and not 
depreciable property of the former class acquired before that 
time; and 


(b) an amount equal to the greater of 


(i) the amount, if any, by which the capital cost to the tax- 
payer of the transferred property exceeds the undepreciated 
capital cost to the taxpayer of depreciable property of the 
former class immediately before the transfer, and 


(ii) the total of all amounts that would have been deducted 
by the taxpayer in respect of the transferred property under 
paragraph 20(1)(a) in computing the taxpayer’s income for 
taxation years ending before the transfer had that property 
been the only property included in a separate prescribed 
class and had the rate allowed by the regulations made 
under paragraph 20(1)(a) in respect of that separate class 
been the effective rate that was used by the taxpayer to cal- 
culate a deduction under that paragraph in respect of the 
former class for taxation years at the end of which the 
transferred property was included in the former class 


shall be included in computing the total depreciation allowed to 
the taxpayer for property of the other class before that time and 
not included in computing the total depreciation allowed to the 
taxpayer for property of the former class before that time. 


Interpretation Bulletins: IT-190R2: CCA — transferred and misclassi- 
fied property. 


Information Circulars: 84-1: Revision of capital cost allowance claims 
and other permissive deductions. 


(5.1) Rules applicable [leasehold interest] — 
Where at any time in a taxation year a taxpayer acquires a 
particular property in respect of which, immediately 
before that time, the taxpayer had a leasehold interest that 
was included in a prescribed class, for the purposes of this 
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section, section 20 and any regulations made under para- 
graph 20(1)(a), the following rules apply: 


(a) the leasehold interest shall be deemed to have been 
disposed of by the taxpayer at that time for proceeds 
of disposition equal to the amount, if any, by which 


(i) the capital cost immediately before that time of 
the leasehold interest 


exceeds 


(ii) the total of all amounts claimed by the taxpayer 
in respect of the leasehold interest and deductible 
under paragraph 20(1)(a) in computing the tax- 
payer’s income in previous taxation years; 
(b) the particular property shall be deemed to be de- 
preciable property of a prescribed class of the taxpayer 
acquired by the taxpayer at that time and there shall be 
added to the capital cost to the taxpayer of the pro- 
perty an amount equal to the capital cost referred to in 
subparagraph (a)(1); and 
(c) the total referred to in subparagraph (a)(11) shall be 
added to the total depreciation allowed to the taxpayer 
before that time in respect of the class to which the 
particular property belongs. 
Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-464R: CCA — leasehold interests. 


(5.2) Idem [rent deemed to be CCA] — Where, at 
any time, a taxpayer has acquired a capital property that is 
depreciable property or real property in respect of which, 
before that time, the taxpayer or any person with whom 
the taxpayer was not dealing at arm’s length was entitled 
to a deduction in computing income in respect of any 
amount paid or payable for the use of, or the right to use, 
the depreciable property or real property and the cost or 
the capital cost (determined without reference to this sub- 
section) at that time of the property to the taxpayer is less 
than the fair market value thereof at that time determined 
without reference to any option with respect to that pro- 
perty, for the purposes of this section, section 20 and any 
regulations made under paragraph 20(1)(a), the following 
rules apply: 


(a) the property shall be deemed to have been acquired 
by the taxpayer at that time at a cost equal to the lesser 
of 


(1) the fair market value of the property at that time 
determined without reference to any option with 
respect to that property, and 


(11) the total of the cost or the capital cost (deter- 
mined without reference to this subsection) of the 
property to the taxpayer and all amounts (other 
than amounts paid or payable to a person with 
whom the taxpayer was not dealing at arm’s 
length) each of which is an outlay or expense made 
or incurred by the taxpayer or by a person with 
whom the taxpayer was not dealing at arm’s length 
at any time for the use of, or the right to use, the 
property, 
and for the purposes of this paragraph and subsection 
(5.3), where a particular corporation has been incorpo- 
rated or otherwise formed after the time any other cor- 
poration with which the particular corporation would 
not have been dealing at arm’s length had the particu- 
lar corporation been in existence before that time, the 
particular corporation shall be deemed to have been in 
existence from the time of the formation of the other 
corporation and to have been not dealing at arm’s 
length with the other corporation; 
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(b) the amount by which the cost to the taxpayer of the 
property determined under paragraph (a) exceeds the 
cost or the capital cost thereof (determined without 
reference to this subsection) shall be added to the total 
depreciation allowed to the taxpayer before that time 
in respect of the prescribed class to which the property 
belongs; and 


(c) where the property would, but for this paragraph, 
not be depreciable property of the taxpayer, it shall be 
deemed to be depreciable property of a separate pre- 
scribed class of the taxpayer. 


Related Provisions: See at end of s. 13. 


Regulations: 1101(5g) and Sch. II:Cl. 36 (property under 13(5.2)(c) 
deemed to be a separate class). 


Interpretation Bulletins: IT-233R: Lease-option agreements;  sale- 
leaseback agreements (archived). 


I.T. Technical News: No. 21 (cancellation of Interpretation Bulletin IT- 
233R). 


Forms: 1776: Statement of real estate rentals. 


(5.3) Idem [disposition of option] — Where, at any 
time in a taxation year, a taxpayer has disposed of a capi- 
tal property that is an option with respect to depreciable 
property or real property in respect of which the taxpayer 
or any person with whom the taxpayer was not dealing at 
arm’s length was entitled to a deduction in computing in- 
come in respect of any amount paid for the use of, or the 
right to use, the depreciable property or real property, for 
the purposes of this section, the amount, if any, by which 
the proceeds of disposition to the taxpayer of the option 
exceed the taxpayer’s cost in respect thereof shall be 
deemed to be an excess referred to in subsection (1) in 
respect of the taxpayer for the year. 


Related Provisions: 49 — Options. See also at end of s. 13. 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale- 
leaseback agreements (archived). 


1.T. Technical News: No. 21 (cancellation of Interpretation Bulletin IT- 
233R). 


Forms: 1776: Statement of real estate rentals. 


(5.4) Idem — Where, before the time of disposition of a 
capital property that was depreciable property of a tax- 
payer, the taxpayer, or any person with whom the tax- 
payer was not dealing at arm’s length, was entitled to a 
deduction in computing income in respect of any outlay 
or expense made or incurred for the use of, or the right to 
use, during a period of time, that capital property (other 
than an outlay or expense made or incurred by the tax- 
payer or a person with whom the taxpayer was not deal- 
ing at arm’s length before the acquisition of the property), 
except where the taxpayer disposed of the property to a 
person with whom the taxpayer was not dealing at arm’s 
length and that person was subject to the provisions of 
subsection (5.2) with respect to the acquisition by that 
person of the property, the following rules apply: 


(a) an amount equal to the lesser of 


(i) the total of all amounts (other than amounts paid 
or payable to the taxpayer or a person with whom 
the taxpayer was not dealing at arm’s length) each 
of which was a deductible outlay or expense made 
or incurred before the time of disposition by the 
taxpayer, or by a person with whom the taxpayer 
was not dealing at arm’s length, for the use of, or 
the right to use, during the period of time, the pro- 
perty, and 
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(ii) the amount; if any, by which the fair market 
value of the property at the earlier of 


(A) the expiration of the last period of time in 
respect of which the deductible outlay or ex- 
pense referred to in subparagraph (i) was made 
or incurred, and 


(B) the time of the disposition 


exceeds the capital cost to the taxpayer of the pro- 
perty immediately before that time 


shall, immediately before the time of the disposition, 
be added to the capital cost of the property to the per- 
son who owned the property at that time; and 


(b) the amount added to the capital cost to the taxpayer 
of the property pursuant to paragraph (a) shall be ad- 
ded rmmediately before the time of the disposition to 
the total depreciation allowed to the taxpayer before 
that time in respect of the prescribed class to which the 
property belongs. 

Related Provisions: 13(5.5) — Lease cancellation payment deemed not 


to be made for the use of property. See additional Related Provisions and 
Definitions at end of s. 13. 


(5.5) Lease cancellation payment — For the pur- 
poses of subsection (5.4), an amount deductible by a tax- 
payer under paragraph 20(1)(z) or (z.1) in respect of a 
cancellation of a lease of property shall, for greater cer- 
tainty, be deemed not to be an outlay or expense that was 
made or incurred by the taxpayer for the use of, or the 
right to use, the property. 


Related Provisions: See at end of s. 13. 


(6) Misclassified property — Where, in calculating 
the amount of a deduction allowed to a taxpayer under 
subsection 20(16) or regulations made for the purposes of 
paragraph 20(1)(a) in respect of depreciable property of 
the taxpayer of a prescribed class (in this subsection re- 
ferred to as the “particular class”), there has been added 
to the capital cost to the taxpayer of depreciable property 
of the particular class the capital cost of depreciable pro- 
perty (in this subsection referred to as “added property”) 
of another prescribed class, for the purposes of this sec- 
tion, section 20 and any regulations made for the purposes 
of paragraph 20(1)(a), the added property shall, if the 
Minister so directs with respect to any taxation year for 
which, under subsection 152(4), the Minister may make 
any reassessment or additional assessment or assess tax, 
interest or penalties under this Part, be deemed to have 
been property of the particular class and not of the other 
class at all times before the beginning of the year and, 
except to the extent that the added property or any part 
thereof has been disposed of by the taxpayer before the 
beginning of the year, to have been transferred from the 
particular class to the other class at the beginning of the 
year. 

Related Provisions: See at end of s. 13. 


History: Subsec. 13(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 9(2), applicable after April 19, 1983. Subsec. (6) formerly read: 


(6) Where, in calculating the amount of a deduction allowed to a 
taxpayer under subsection 20(16) or regulations made under para- 
graph 20(1)(a) in respect of depreciable property of the taxpayer of 
a prescribed class, there has been added to the capital cost to the 
taxpayer of depreciable property of that class the capital cost of de- 
preciable property (in this subsection referred to as “added pro- 
perty”’) of another prescribed class, for the purposes of this section, 
section 20 and any regulations made under paragraph 20(1)(a) the 
added property shall, if the Minister so directs with reference to any 
taxation year for which, within the time specified in paragraph 
152(4)(a) or (b), the Minister may make any reassessment or addi- 
tional assessment or assess tax, interest or penalties under this Part 
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as the circumstances require, be deemed to have been property of 
the first-mentioned class and not of the other class at all times 
before the commencement of that year and, except to the extent that 
that property or any part thereof has been disposed of by the tax- 
payer before the commencement of that year, to have been trans- 
ferred from the first-mentioned class to the other class at the com- 
mencement of that year. 


Interpretation Bulletins: IT-190R2: CCA — transferred and misclassi- 
fied property. 


Information Circulars: 84-1: Revision of capital cost allowance claims 
and other permissive deductions. 


(7) Rules applicable —— Subject to subsection 70(13), 

for the purposes of paragraphs 8(1)(Q) and (p), this sec- 

tion, section 20 and any regulations made for the purpose 

of paragraph 20(1)(a), 

History: The opening words of subsec. 13(7) substituted by 1994,:c. 21, 

subsec. 7(1), applicable after 1992. The opening words formerly read: 
(7) For the purposes of paragraphs 8(1)(j) and (p), this section, sec- 
tion 20 and any regulations made under paragraph 20(1)(a), the fol- 
lowing rules apply: 


(a) [change in use from income-producing] — 
where a taxpayer, having acquired property for the 
purpose of gaining or producing income, has begun at 
a later time to use it for some other purpose, the tax- 
payer shall be deemed to have disposed of it at that 
later time for proceeds of disposition equal to its fair 
market value at that time and to have reacquired it im- 
mediately thereafter at a cost equal to that fair market 
value; 
Related Provisions: 13(9)— Gaining or producing income; 45 — 


Change in use rules — capital property. See additional Related Provisions 
at end of s. 13. 


History: Para. 13(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 9(3), applicable to changes in use occurring after May 22, 1985, 
except that in applying para. (a) to changes in use occurring before May 
1988, it shall be read as follows: 


(a) where a taxpayer, having acquired property for the purpose of 
gaining or producing income therefrom or for the purpose of gain- 
ing or producing income from a business, has begun at a later time 
to use it for some other purpose, the taxpayer shall be deemed to 
have disposed of it at that later time for proceeds of disposition 
equal to its fair market value at that time and to have reacquired it 
immediately thereafter at a cost equal to that fair market value; 


Para. (a) formerly read: 


(a) where a taxpayer, having acquired property for the purpose. of 
gaining or producing income, has commenced at a later time to use 
it for some other purpose, the taxpayer shall be deemed to have dis- 
posed of it at that later time at its fair market value at that later time; 


Interpretation Bulletins: IT-525R: Performing artists. 


(b) [change in use to income-producing] — 
where a taxpayer, having acquired property for some 
other purpose, has begun at a later time to use it for 
the purpose of gaining or producing income, the tax- 
payer shall be deemed to have acquired it at that later 
time at a capital cost to the taxpayer equal to the lesser 
of 


(1) the fair market value of the property at that later 
time, and 


(11) the total of 


(A) the cost to the taxpayer of the property at 
that later time determined without reference to 
this paragraph, paragraph (a) and subparagraph 
(d)(ii), and 


(B) '/% of the amount, if any, by which 


(I) the fair market value of the property at 
that later time 
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exceeds the total of 


(II) the cost to the taxpayer of the property 
as determined under clause (A), and 


(IIL) twice the amount deducted by the tax- 
payer under section 110.6 in respect of the 
amount, if any, by which the fair market 
value of the property at that later time ex- 
ceeds the cost to the taxpayer of the property 
as determined under clause (A); 
Related Provisions: 13(7)(e) — Rules applicable; 13(9) — Gaining or 
producing income; 45— Change in use rules —capital property; 
70(12) — Capital cost of depreciable property on death; 248(1) — “cost 
amount’’(a). See additional Related Provisions at end of s. 13. 


History: Cl. 13(7)(b)(ii)(B) amended by replacing the reference to the 
fraction “3/s” with a reference to the fraction “'/” and by replacing the 
reference to the expression ““4/s of with a reference to the word “twice” by 
2001, c. 17, subsec. 6(1), applicable to changes in use of property that 
occur in taxation years that end after February 27, 2000 except that, for 
changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the reference to the fraction 
“l/,” shall be read as a reference to the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the taxpayer for the year and the reference to 
the word “twice” shall be read as a reference to the expression “‘the frac- 
tion that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c: 17, that applies to the taxpayer for the year, multiplied by”. 


Para. 13(7)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(3), 
applicable to changes in use occurring after May 22, 1985, except that in 
applying cl. 13(7)(b)(@ii)(B), 


(i) to changes in use of property by a person or partnership in taxation 
years and fiscal periods ending before 1988, the references therein to 
“I” and ““/; of’ shall be read as references to “'/2” and “2 times”, 
respectively, ; ' 


(ii) to changes in use of property by an individual or a partnership in 
taxation years and fiscal periods ending after 1987 and before 1990, 
the references therein to “*/s” and “4s” shall be read as references to 
“7/3” and ““/2”, respectively, 


(iii) to changes in use of property by a corporation in taxation years 
ending after 1987 and beginning before 1990 throughout which the 
corporation was a Canadian-controlled private corporation, the refer- 
ence therein to ““/4” shall, in respect of the corporation for the year, be 
read as a reference to the fraction determined as the total of 


(A) the proportion of '/2 that the number of days in the year that 
are before 1988 is of the number of days in the year, 


(B) the proportion of */3 that the number of days in the year that 
are after 1987 and before 1990 is of the number of days in the 
year, and 


(C) the proportion of */s that the number of days in the year that 
are after 1989 is of the number of days in the year, 


and 


(iv) to changes in use of property by a corporation in taxation years 
ending after 1987 and beginning beforé 1990 where throughout the 
year the corporation was not a Canadian-controlled private corpora- 
tion, the reference therein to ‘“/;” shall, in respect of the corporation 
for the year, be read as a reference to the fraction determined as. the 
total of 


(A) the proportion of '/2 that the number of days in the year that 
are before July 1988 is of the number of days in the year, 


(B) the proportion of */3 that the number of days in the year that 
are after June 1988 and before 1990 is of the number of days in 
the year, and 


(C) the proportion of */4 that the number of days in the year that 
are after 1989 is of the number of days in the year. 


Para. (b) formerly read: 


(b) where a taxpayer, having acquired property for some other pur- 
pose, has commenced at a later time to use it for the purpose of 
gaining or producing income, the taxpayer shall be deemed to have 
acquired it at that later time at a capital cost to the taxpayer equal to 
the lesser of 


(i) its fair market value at that later time, and 


Subdivision b — Income or Loss from a Business or Property 


(ii) the total of 


(A) its cost to the taxpayer at that later time determined 
without reference to this paragraph, paragraph (a) and sub- 
paragraph (d)(ii), and 


(B) *¥/s of the amount, if any, by which 
(I) the fair market value of the property at that later 
time 

exceeds the total of 


(II) the cost to the taxpayer of the property immedi- 
ately before that later time, and 


(IID) */s of the amount deducted by the taxpayer under 
section 110.6 in respect of the amount, if any,-by which 
the fair market value of the property at that later time 
exceeds the cost to the taxpayer of the property imme- 
diately before that later time; 


Interpretation Bulletins: IT-148R3: Recreational properties and club 
dues; IT-160R3: Personal use of aircraft (archived); IT-209R: Inter-vivos 
gifts of capital property to individuals directly or through trusts; IT-525R: 
Performing artists. 


1.T. Technical News: No. 18 (Cudd Pressure case). 


(c) [partial use to produce income] — where pro- 
perty has, since it was acquired by a taxpayer, been 
regularly used in part for the purpose of gaining or 
producing income and in part for some other purpose, 
the taxpayer shall be deemed to have acquired, for the 
purpose of gaining or producing income, the propor- 
tion of the property that the use regularly made of the 
property for gaining or producing income is of the 
whole use regularly made of the property at a capital 
cost to the taxpayer equal to the same proportion of 
the capital cost to the taxpayer of the whole property 
and, if the property has, in such a case, been disposed 
of, the proceeds of disposition of the proportion of the 
property deemed to have been acquired for gaining or 
producing income shall be deemed to be the same. pro- 
portion of the proceeds of disposition of the whole 
property; 

Related Provisions: 13(9) — Gaining or producing income. See addi- 

tional Related Provisions at end of s. 13. 


History: Para. 13(7)(c) amended by 1994, c. 7, Sch. II (1991, ¢. 49), sub- 
sec. 9(4), to substitute “where property has” for “where property (other 
than a motor vehicle in respect of which section 67.3 applies) has”, appli- 
cable with respect to changes in use occurring after April 1988. 


Interpretation Bulletins: IT-148R3: Recreational properties and club 
dues; IT-160R3: Personal use of aircraft (archived); IT-217R: Depreciable 
property owned on December 31, 1971 (archived); IT-525R: Performing 
artists. 


(d) [partial change in use] — where, at any time 
after a taxpayer has acquired property, there has been 
a change in the relation between the use regularly 
made by the taxpayer of the property for gaining or 
producing income and the use regularly made of the 
property for other purposes, 


(1) if the use regularly made by the taxpayer of the 
property for the purpose of gaining or producing 
income has increased, the taxpayer shall be deemed 
to have acquired at that time depreciable property 
of that class at a capital cost equal to the total of 


(A) the proportion of the lesser of 
(1) its fair market value at that time, and 


(II) its cost to the taxpayer at that time deter- 

mined without reference to this subpara- 

graph, subparagraph (11) and paragraph (a) 
that the amount of the increase in the use regu- 
larly made by the taxpayer of the property for 
that purpose is of the whole of the use regularly 
made of the property, and 
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(B) '/ of the amount, if any, by which 


(I) the amount deemed under subparagraph 
45(1)(c)(ii) to be the taxpayer’s proceeds of 
disposition of the property in respect of the 
change 


exceeds the total of 


(II) that proportion of the cost to the tax- 
payer of the property as determined under 
subclause (A)(I]) that the amount of the in- 
crease in the use regularly made by the tax- 
payer of the property for that purpose is of 
the whole of the use regularly made of the 
property, and 


(III) twice the amount deducted by the tax- 
payer under section 110.6. in respect of the 
amount, if any, by which the amount deter- 
mined under subclause (I) exceeds the 
amount determined under subclause (II), and 


(i1) if the use regularly made of the property for the 
purpose of gaining or producing income has de- 
creased, the taxpayer shall be deemed to have dis- 
posed at that time of depreciable property of that 
class and the proceeds of disposition shall be 
deemed to be an amount equal to the proportion of 
the fair market value of the property as of that time 
that the amount of the decrease in the use regularly 
made by the taxpayer of the property for that pur- 
pose is of the whole use regularly made of the 
property; 
Related Provisions: 13(4) — Exchange of property; 13(7)(e) — Rules 
applicable; 13(9) — Gaining or producing income; 44(1) — Exchanges of 
property; 45(1)(c) — Partial change in use of capital property; 45(2) — 
Election where change in use; 70(12) — Capital cost of depreciable pro- 
perty on death; 248(1)“cost amount’(a) — Application of 13(7) to deter- 
mination of cost amount; 256(6) — Controlled corporation. See additional 
Related Provisions at end of s. 13. 


History: Cl. 13(7)(d)(i)(B) amended. by replacing the reference to the 
fraction ““/4” with a reference to the fraction “'/2” and by replacing the 
reference to the expression ““/3 of’ with a reference to the word “twice” by 
2001, c. 17, subsec. 6(2), applicable to changes in use of property that 
occur in taxation years that end after February 27, 2000 except that, for 
changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the reference to the fraction 
“>” shall be read as a reference to the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the taxpayer for the year and the reference to 
the word “twice” shall be read as.a reference to the expression “the frac- 
tion that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 


Subcls. 13(7)(d)G)(B)UD, (ID substituted by 1994, c. 7, Sch. II (1991, c. 
49), subsec. 9(5), applicable to changes in use occurring after May 22, 
1985, except that in applying subcl. (II) 


(a) to changes in use of property by a person or partnership in taxation 
years and fiscal periods ending before 1988, the reference therein to 
“4, of’ shall be read as:a reference to “‘2 times’, and 


(b) to changes in use of property by an individual or a partnership in 

taxation years and fiscal periods ending after 1987 and before 1990, 

the reference therein to ““4/s” shall be read as a reference to “*/2”. 
Subcls. (d)(i)(B)U1), (IID) formerly read: 


(IL) the cost to the taxpayer of the property immediately before that 
time, and ’ 
(IL) “/s of the amount deducted by the taxpayer under section 110.6 
in respect of the amount, if any, by which the amount determined 
under subclause (I) exceeds the cost to the taxpayer of the property 
immediately before that time, and 
Interpretation Bulletins: IT-160R3: Personal use of aircraft (archived); 
IT-209R: Inter-vivos gifts of capital property to individuals directly or 
through trusts. 
(e) [non-arm’s length acquisition] — notwith- 
standing any other provision of this Act except subsec- 


S. 13(7)(e) 


tion 70(13), where at a particular time a person or 
partnership (in this paragraph referred to as the “tax- 
payer’) has, directly or indirectly, in any manner 
whatever, acquired (otherwise than as a consequence 
of the death of the transferor) a depreciable property 
(other than a timber resource property) of a prescribed 
class from a person or partnership with whom the tax- 
payer did not deal at arm’s length (in this paragraph 
referred to as the “transferor’) and, immediately 
before the transfer, the property was a capital property 
of the transferor, 


(i) where the transferor was an individual resident 
in Canada or a partnership any member of which 
was either an individual resident in Canada or an- 
other partnership and the cost of the property to the 
taxpayer at the particular time determined without 
reference to this paragraph exceeds the cost, or 
where the property was depreciable property, the 
capital cost of the property to the transferor imme- 
diately before the transferor disposed of it, the cap- 
ital cost of the property to the taxpayer at the par- 
ticular time shall be deemed to be the amount that 
is equal to the total of 


(A) the cost or capital cost, as the case may be, 
of the property to the transferor immediately 
before the particular time, and 


(B) '/ of the amount, if any, by which 
(1) the transferor’s proceeds of disposition of 
the property 

exceed the total of 


(II) the cost or capital cost, as the case may 
be, to the transferor immediately before the 
particular time, 


(III) twice the amount deducted by any per- 
son under section 110.6 in respect of the 
amount, if any, by which the amount deter- 
mined under subclause (I) exceeds the 
amount determined under subclause (II), and 


(IV) the amount, if any, required by subsec- 
tion 110.6(21) to be deducted in computing 
the capital cost to the taxpayer of the pro- 
perty at that time 


and, for the purposes of paragraph (b) and subpara- 
graph (d)(i), the cost of the property to the taxpayer 
shall be deemed to be the same amount, 


(ii) where the transferor was neither an individual 
resident in Canada nor a partnership any member 
of which was either an individual resident in Can- 
ada or another partnership and the cost of the pro- 
perty to the taxpayer at the particular time deter- 
mined without reference to this paragraph exceeds 
the cost, or where the property was depreciable 
property, the capital cost of the property to the 
transferor immediately before the transferor dis- 
posed of it, the capital cost of the property to the 
taxpayer at that time shall be deemed to be the 
amount that is equal to the total of 


(A) the cost or capital cost, as the case may be, 
of the property to the transferor immediately 
before the particular time, and 


(B) '/ of the amount, if any, by which the trans- 
feror’s proceeds of disposition of the property 
exceed the cost or capital cost, as the case may 
be, to the transferor immediately before the par- 
ticular time 
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and, for the purposes of paragraph (b) and subpara- 
graph (d)(i), the cost of the property to the taxpayer 
shall be deemed to be the same amount, and 


(iii) where the cost or capital cost, as the case may 
be, of the property to the transferor immediately 
before the transferor disposed of it exceeds the cap- 
ital cost of the property to the taxpayer at that time 
determined without reference to this paragraph, the 
capital cost of the property to the taxpayer at that 
time shall be deemed to be the amount that was the 
cost or capital cost, as the case may be, of the pro- 
perty to the transferor immediately before the 
transferor disposed of it and the excess shall be 
deemed to have been allowed to the taxpayer in re- 
spect of the property under regulations made under 
paragraph 20(1)(a) in computing the taxpayer’s in- 
come for taxation years ending before the acquisi- 
tion of the property by the taxpayer; 


Related Provisions: 13(7)(e.1) — Where election made to trigger capi- 
tal gains.exemption; 13(7.3) — Control of corporations by one trustee; 
13(21.2) — Transfer of property where u.c.c. exceeds fair market value: 
70(12) — Capital cost of depreciable property on death; 85(5) — Similar 
rule on section 85 rollover; 97(4) — Transfer of depreciable property to 
partnership; 248(8) — Occurrences as a consequence of death; 256(6) — 
Controlled corporation. See additional Related Provisions at end of s. 13. 


History: Para. 13(7)(e) amended by replacing the references to the frac- 
tion “3/4” with references to the fraction “'/” and by replacing the refer- 
ence to the expression ““/s of’ with a reference to the word “twice” by 
2001, c. 17, subsec. 6(3), applicable to acquisitions of property that occur 
in taxation years that end after February 27, 2000 except that, for acquisi- 
tions of property in a taxation year that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, of a person or partnership from whom the property was 
acquired, the references to the fraction “'/2” shall be read as references to 
the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
person or partnership from whom the taxpayer acquired the property for 
the year in which the person or partnership disposed of the property, and 
the reference to the word “twice” shall be read as a reference to the ex- 
pression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the person or partnership from 
whom the taxpayer acquired the property for the year in which the sae 
or partnership disposed of the property, multiplied by”. 


Subcl. 13(7)(e)G)(B)TIV) added by 1995, c. 3, subsec. 4(1), applicable to 
1994 et seq. 


The opening words of para. 13(7)(e) substituted by 1994; c. 21, subsec. 
7(2), applicable after 1992. The opening words formerly read: 


(e) notwithstanding any other provision of this Act, where at a par- 
ticular time a person or partnership (in this paragraph referred to as 
the “taxpayer”) has, directly or indirectly, in any manner whatever, 
acquired (otherwise than as a consequence of the death of the trans- 
feror) a depreciable property (other than a timber resource property) 
of a prescribed class from a person or partnership with whom the 
taxpayer did not deal at arm’s length (in this paragraph referred to 
as the “transferor”) and the property was a capital property of the 
transferor, 


That portion of para. .13(7)(e) preceding subpara. (1) amended by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 9(6), applicable to property acquired after 
May 22, 1985. That portion formerly read: 


(e) notwithstanding any other provision of this Act, where at a par- 
ticular time a person or partnership (in this paragraph referred to as 
the “taxpayer’”) has, directly or indirectly, in any manner whatever, 
acquired a depreciable property of a prescribed class from a person 
or partnership with whom the taxpayer did not deal at arm’s length 
(in this paragraph referred to as the “transferor”) and the property 
was a capital property of the transferor immediately before the par- 
ticular time, 


Regulations: 1102(14) —Class of property preserved on non-arm’s 
length acquisition. 


Interpretation Bulletins: IT-209R: Inter-vivos gifts of capital property 
to individuals directly or through trusts; IT-217R: Depreciable property 
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owned on December 31, 1971 (archived); IT-291R3: Transfer of property 
to a corporation under subsection 85(1). 


(e.l) [capital gains exemption election] — 
where a taxpayer is deemed by paragraph 110.6(19)(a) 
to have disposed of and reacquired a property that im- 
mediately before the disposition was a depreciable 
property, the taxpayer shall be deemed to have ac- 
quired the property from himself, herself or itself and, 
in so having acquired the property, not to have been 
dealing with himself, herself or itself at arm’s length; 


Related Provisions: 69(1) — Effect of acquiring property not at arm’s 
length. 


History: Para. 13(7)(e.1) added by 1995, c. 3, subsec. 4(2), applicable to 
1994 et seq. 


Regulations: 

reacquisivion. 
(f) [Change in control] — where a corporation is 
deemed under paragraph 111(4)(e) to have disposed of 
and reacquired depreciable property (other than a tim- 
ber resource property), the capital cost to the corpora- 
tion of the property at the time of the reacquisition is 
deemed to be the amount that is equal to the total of 


1102(14) — Class of property preserved on deemed 


(1) the capital cost to the corporation of the pro- 
perty at the time of the disposition, and 


(ii) ‘2 of the amount, if any, by which the corpora- 
tion’s proceeds of disposition of the property ex- 
ceed the capital cost to the corporation of the pro- 
perty at the time of the disposition; 


Related Provisions: See at end of s. 13. 


History: Subpara.: 13(7)(f)(ii) amended by replacing the reference to the 
fraction “3/4” with a reference to the fraction “'/2” by 2001, c. 17, subsec. 
6(4), applicable to acquisitions of property that occur in taxation years that 
end after February 27, 2000 except that, for acquisitions of property that 
occur in a taxpayer’s taxation year that includes February 28, 2000 or Oc- 
tober 17, 2000, or began after February 28, 2000 and ended before Octo- 
ber 17, 2000, the reference to the fraction “'/2” shall be read as a reference 
to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year. 


The opening words of para. 13(7)(f) amended by 1998, c. 19, subsec. 
73(3), applicable after April 26, 1995. The opening words formerly read: 


(f) [change in control or in exempt status] — where a corpora- 
tion is deemed under paragraph 111(4)(e) or 149(10)(b) to have dis- 
posed of and reacquired depreciable property (other than a timber 
resource property), the capital cost to the corporation of the property 
at the time of the reacquisition shall be deemed to be the amount 
that is equal to the total of 
That portion of para. 13(7)(f) preceding subpara. (i) amended by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 9(7), to substitute “deemed under” for 
“deemed by” and to add “(other than a timber resource property)”, appli- 
cable to property acquired after May 22, 1985. 
Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


(g) [luxury automobile] — where the cost to a tax- 
payer of a passenger vehicle exceeds $20,000 or such 
other amount as may be prescribed, the capital cost to 
the taxpayer of the vehicle shall be deemed to be 
$20,000 or that other prescribed amount, as the case 
may be; and 
Related Provisions: 13(2)—No recapture on luxury automobile; 
13(7)(h) — Where vehicle acquired not at arm’s length; 20(16.1)(a) — No 
terminal loss on luxury automobile; 67.2 — Limitation on interest ex- 
pense; 67.3 — Limitation on leasing cost; 85(1)(e.4) — Transfer of pro- 
perty to corporation by shareholders; Reg. 1100(2.5) — 50% CCA in year 
of disposition. 
Regulations: 1101(laf) (separate class); 7307(1) (prescribed amount); 
Sch. IL:Cl. 10.1 (class for CCA). 
Interpretation Bulletins: [T-521R: Motor vehicle expenses claimed by 
self-employed individuals. 
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1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(h) [luxury automobile — non-arm’s length ac- 
quisition] — notwithstanding paragraph (g), where a 
passenger vehicle is acquired by a taxpayer at any 
time from a person with whom the taxpayer does not 
deal at arm’s length, the capital cost at that time to the 
taxpayer of the vehicle shall be deemed to be the least 
of 


(1) the fair market value of the vehicle at that time, 


(11) the amount that immediately before that time 
was the cost amount to that person of the vehicle, 
and 


(iii) $20,000 or such other amount as is prescribed. 


Related Provisions: 20(16.1)(a) — Terminal loss; 67.4 — More than 
one owner. See additional Related Provisions at end of s. 13. 


History: That portion of para. 13(7)(h) preceding subpara. (i) amended by 
1994, .c. 7, Sch. II (1991, c. 49), subsec. 9(8), to add “notwithstanding 
paragraph (g),” applicable with respect to taxation years and fiscal periods 
beginning after June 17, 1987 that end after 1987. 


Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins [para. 13(7)(h)]: IT-521R: Motor vehicle 
expenses claimed by self-employed individuals. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


Interpretation Bulletins [subsec. 13(7)]: IT-102R2: Conversion of 
property, other than real property, from or to inventory; IT-120R6: Princi- 
pal residence; IT-218R: Profit, capital gains and losses from the sale of 
real estate, including farmland and inherited land and conversion of real 
estate from capital property to inventory and vice versa; IT-478R2: 
CCA — recapture and terminal loss; IT-522R: Vehicle, travel and sales 
expenses of employees. 


(7.1) Deemed capital cost of certain property — 
For the purposes of this Act, where section 80 applied to 
reduce the capital cost to a taxpayer of a depreciable pro- 
perty or a taxpayer deducted an amount under subsection 
127(5) or (6) in respect of a depreciable property or re- 
ceived or is entitled to receive assistance from a govern- 
ment, municipality or other public authority in respect of, 
or for the acquisition of, depreciable property, whether as 
a grant, subsidy, forgivable loan, deduction from tax, in- 
vestment allowance or as any other form of assistance 
other than 


(a) an amount described in paragraph 37(1)(d), 


(b) an amount deducted as an allowance under section 
65, or 


(b.1) an amount included in income by virtue of para- 
graph 12(1)(u) or 56(1)(s), 


the capital cost of the property to the taxpayer at any par- 
ticular time shall be deemed to be the amount, if any, by 
which the total of 


(c) the capital cost of the property to the taxpayer, de- 
termined without reference to this subsection, subsec- 
tion (7.4) and section 80, and 


(d) such part, if any, of the assistance as has been re- 
paid by the taxpayer, pursuant to an obligation to re- 
pay all or any part of that assistance, in respect of that 
property before the disposition thereof by the taxpayer 
and before the particular time 


exceeds the total of 


(e) where the property was acquired in a taxation year 
ending before the particular time, all amounts de- 
ducted under subsection 127(5) or (6) by the taxpayer 
for a taxation year ending before the particular time, 
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(f) the amount of assistance the taxpayer has received 
or is entitled, before the particular time, to receive, and 


(g) all amounts by which the capital cost of the pro- 
perty to the taxpayer is required because of section 80 
to be reduced at or before that time, 


in respect of that property before the disposition thereof 
by the taxpayer. 


Related Provisions: 6(8)(d)— GST rebate deemed to be assistance; 
12(1)(t) — Investment tax credit; 13(7.2) — Receipt of public assistance; 
13(7.4) — Deemed capital cost of certain property; 65 — Allowances; 
80(1)“excluded obligation’’(a)(1ii) — Debt forgiveness rules do not apply 
where amount has reduced capital cost of property; 80(5) — Reduction in 
capital cost on settlement of debt; 80(9) — Additional reduction in capital 
cost for limited purposes; 87(2)G.6) — Amalgamations — continuing cor- 
poration; 127(11.5) — Ignore 13(7.1) for purposes of ITC qualified ex- 
penditures; 127(12) — Investment tax credit; 143.2(6)— Reduction in 
cost of tax shelter investment; 248(16), (16.1), (18), (18.1) — GST and 
QST input tax credit, refund and rebate deemed to be government assis- 
tance. See additional Related Provisions at end of s. 13: 


History: The opening words of subsec. 13(7.1) and para. (c) amended and 
para. (g) added by 1995, c. 21, subsecs. 2(1)-(3), applicable to taxation 
years that end after February 21, 1994. The opening words and para. (c) 
formerly read: 


(7.1) For the purposes of this Act, where a taxpayer has deducted an 
amount under subsection 127(5) or (6) in respect of a depreciable 
property or has received or is entitled to receive assistance from a 
government, municipality or other public authority in respect of, or 
for the acquisition of, depreciable property, whether as a grant, sub- 
sidy, forgivable loan, deduction from tax, investment allowance or 
as any other form of assistance other than 


(c) the capital cost thereof to the taxpayer, determined without 

reference to this subsection and subsection (7.4), and 
Selected Cases [subsec. 13(7.1)]: Prince Albert Pulp Co. v. Canada, 
[1990] 2 C.T.C. 339 (FCTD); aff'd [1992] 1 C.T.C. 262 (FEA) (Reduction 
in capital cost occurs in year investment tax credit used); Canadian 
Pacific Ltd. v. R., [1988] 1 C.T.C. 429 (FCA) (Government assistance de- 
ducted from capital cost); R. v. A.E.L. Mirotel Ltd., [1986] 2:C.T:C. 108 
(FCA) (Investment tax credits, government assistance, deducted from cap- 
ital cost); R..v. British Columbia Forest Products Ltd., [1986] 1 C.T.C. 1 
(FCA) (Investment tax, credit deducted from capital cost); R. v..G.T.E. 
Sylvania Canada Ltd., [1974] C.T.C. 751 (FCA) (Reduction in taxable in- 
come consequent upon amendment to Quebec statute not “grant, subsidy 
or other assistance” for purposes of former para. 20(6)(h) [now subsec. 
13(7.1)});. Valley Camp Ltd. v. MNR, [1974] C.T.C. 418 (FCTD) (Former 
para. 20(6)(h) [now subsec. 13(7.1)] does not apply to ordinary business 
arrangements with Canadian National, hence no assistance from public au- 
thority in acquiring property). 


Interpretation Bulletins: IT-273R2: Government assistance — General 
comments; IT-478R2: CCA — recapture and terminal loss. 


(7.2) Receipt of public assistance — For the pur- 
poses of subsection (7.1), where at any time a taxpayer 
who is a beneficiary of a trust or a member of a partner- 
ship has received or is entitled to receive assistance from 
a, government, municipality or other public authority 
whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of 
assistance, the amount of the assistance that may reasona- 
bly be considered to be in respect of, or for the acquisition 
of, depreciable property of the trust or partnership shall be 


deemed to have been received at that time by the trust or — 


partnership, as the case may be, as assistance from the 
government, municipality or other public authority for the 
acquisition of depreciable property. 

Related Provisions: 53(2)(c)(ix) — Reduction of ACB of partnership 


interest; 53(2)(h)(v) — Reduction of ACB of capital interest in trust. See 
also Related Provisions at end of s. 13. 


(7.3) Control of corporations by one trustee — For 
the purposes of paragraph (7)(e), where at a particular 
time one corporation would, but for this subsection, be re- 
lated to another corporation by reason of both corpora- 
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tions being controlled by the same executor, liquidator of 
a succession or trustee and it is established that 


(a) the executor, liquidator or trustee did not acquire 
control of the corporations as a result of one or more 
estates or trusts created by the same individual or by 
two or more individuals not dealing with each other at 
arm’s length, and 


(b) the estate or trust under which the executor, liqui- 
dator or trustee acquired control of each of the corpo- 
rations arose only on the death of the individual creat- 
ing the estate or trust, 


the two corporations are deemed not to be related to each 
other at the particular time. 
Related Provisions: 256(6)-(9) — Whether control acquired. Also see 
Related Provisions at end of s. 13. 


History: Subsec. 13(7.3) amended by 2001, c. 17, subsec. 196(1), in force 
June 14, 2001. The subsec. formerly read: 


(7.3) For the purposes of paragraph (7)(e), where at a particular time 
one corporation would, but for this subsection, be related to another 
corporation by reason of both corporations being controlled by the 
same trustee or executor and it is established that 


(a) the trustee or executor did not acquire control of the corpo- 
rations as a result of one or more trusts or estates created by the 
same individual or by two or more individuals not dealing with 
each other at arm’s length, and 


(b) the trust or estate under which the trustee or executor ac- 
quired control of each of the corporations arose only on the 
death of the individual creating the trust or estate, 


the two corporations shall be deemed not to be related to each other 
at that particular time. 


(7.4) Deemed capital cost — Notwithstanding subsec- 
tion (7.1), where a taxpayer has in a taxation year re- 
ceived an amount that would, but for this subsection, be 
included in the taxpayer’s income under paragraph 
12(1)(x) in respect of the cost of a depreciable property 
acquired by the taxpayer in the year, in the three taxation 
years immediately preceding the year or in the taxation 
year immediately following the year and the taxpayer 
elects under this subsection on or before the day on or 
before which the taxpayer is required to file the tax- 
payer’s return of income under this Part for the year, or, 
where the property is acquired in the taxation year imme- 
diately following the year, for that following year, the 
capital cost of the property to the taxpayer shall be 
deemed to be the amount by which the total of 


(a) the capital cost of the property to the taxpayer oth- 
erwise determined, applying the provisions of subsec- 
tion (7.1), where necessary, and 


(b) such part, if any, of the amount received by the 
taxpayer as has been repaid by the taxpayer pursuant 
to a legal obligation to repay all or any part of that 
amount, in respect of that property and before the dis- 
position thereof by the taxpayer, and as may reasona- 
bly be considered to be in respect of the amount 
elected under this subsection in respect of the property 


exceeds the amount elected by the taxpayer under this 
subsection, but in no case shall the amount elected under 
this subsection exceed the least of 


(c) the amount so received by the taxpayer, 


(d) the capital cost of the property to the taxpayer oth- 
erwise determined, and 


(e) where the taxpayer has disposed of the ey 
before the year, nil. 
Related Provisions: 87(2)(j.6) — Amalgamations — continuing corpo- 


ration; 125.4(5) — Canadian film/video credit is deemed to be assistance; 
125.5(5) — Film/video production services credit is deemed to be assis- 
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tance; 127(11.5) — Ignore 13(7.4) for purposes of ITC qualified expendi- 
tures; 220(3.2), Reg. 600(b) — Late filing of election or revocation. See 
also Related Provisions at end of s. 13. 


Selected Cases [subsec. 13(7.4)]: Woodward Stores Ltd. v. Canada, 
[1991] 1 C.T.C. 233 (FCTD) (“Fixturing allowance” (inducement) was 
capital receipt). 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-478R2: CCA — recapture and terminal loss. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(7.5) Deemed capital cost — For the purposes of this 
Act, 


(a) where a taxpayer, to acquire a property prescribed 
in respect of the taxpayer, is required under the terms 
of a contract made after March 6, 1996 to make a pay- 
ment to Her Majesty in right of Canada or a province 
or to a Canadian municipality in respect of costs in- 
curred or to be incurred by the recipient of the 
payment 


(i) the taxpayer is deemed to have acquired the pro- 
perty at a capital cost equal to the portion of that 
payment made by the taxpayer that can reasonably 
be regarded as being in respect of those costs, and 


(11) the time of acquisition of the property by the 
taxpayer is deemed to be the later of the time the 
payment is made and the time at which those costs 
are incurred; 


(b) where 


(i) at any time after March 6, 1996 a taxpayer in- 
curs a cost on account of capital for the building of, 
for the right to use or in respect of, a prescribed 
property, and 


(11) the amount of the cost would, if this paragraph 
did not apply, not be included in the capital cost to 


the taxpayer of depreciable property of a pre- | 


scribed class, 


the taxpayer is deemed to have acquired the property 
at that time at a capital cost equal to the amount of the 
cost; 


(c) where a taxpayer acquires an intangible property as 
a consequence of making a payment to which para- 
graph (a) applies or incurring a cost to which para- 
graph (b) applies, 


(i) the property referred to in paragraph (a) or (b) is 
deemed to include the intangible property, and 


(ii) the portion of the capital cost referred to in par- 
agraph (a) or (b) that applies to the intangible pro- 
perty is deemed to be the amount determined by 
the formula 


B 
Ax—= 
C 


where 


A is the lesser of the amount of the payment made 
or cost incurred and the amount determined for 
C. 


is the fair market value of the intangible pro- 
perty at the time the payment was made or the 
cost was incurred, and 


is the fair market value at the time the payment 
was made or the cost was incurred of all intan- 
gible properties acquired as a consequence of 
making the payment or incurring the cost; and 


7) 
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(d) any property deemed by paragraph (a) or (b) to 
have been acquired at any time by a taxpayer as a con- 
sequence of making a payment or incurring a cost 


(i) is deemed to have been acquired for the purpose 
for which the payment was made or the cost was 
incurred, and 


(ii) is deemed to be owned by the taxpayer at any 
subsequent time that the taxpayer benefits from the 
property. 
Related Provisions: 66.1(6)“Canadian exploration _expense”(1), 
66.2(5)“Canadian development expense”(j) — Where property is depre- 
ciable property, its cost. will not be CEE or CDE. See also Related Provi- 
sions at end of s. 13.. 


History: Subsec. 13(7.5) added by 1997, c. 25, subsec. 3(2), applicable to 
taxation years that end after March 6, 1996. 


Regulations: 1102(14.2) (prescribed property for . 13(7.5)(a)); 
1102(14.3) (prescribed property for 13(7.5)(b)). 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital 
expenditure. 


(8) Disposition after ceasing business — Notwith- 
standing subsections (3) and 11(2), where a taxpayer, af- 
ter ceasing to carry on a business, has disposed of depre- 
ciable property of the taxpayer of a prescribed class that 
was acquired by the taxpayer for the purpose of gaining 
or producing income from the business and that was not 
subsequently used. by the taxpayer for,some other pur- 
pose, in applying subsection (1) or (2), each reference 
therein to a “taxation year” and “‘year” shall not be read as 
a reference to a “fiscal period”. 

Related Provisions: 13(1)— Recaptured depreciation; 20(16.3) — 


Same rule for purposes of subsecs. 20(16) and (16.1); 25(3) — Disposition 
in extended fiscal period. See additional Related Provisions at end of s. 13. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss. 


(9) Meaning of “gaining or producing income” — 
In applying paragraphs (7)(a) to (d) in respect of a non- 
resident taxpayer, a reference to “gaining or producing in- 
come” in relation to a business shall be read as a refer- 
ence to gaining or producing income from a business 
wholly carried on in Canada or such part of a business as 
is wholly carried on in Canada. 


Related Provisions: See at end of s. 13. 


interpretation Bulletins: IT-478R2:; CCA —recapture and terminal 
loss. 


1.T. Technical News: No. 18 (Cudd Pressure case). 


(10) Deemed capital cost — For the purposes of this 
Act, where a taxpayer has, after December 3, 1970 and 
before April 1, 1972, acquired prescribed property 


(a) for use in a prescribed manufacturing or processing 
business carried on by the taxpayer, and 


(b) that was not used for any purpose whatever before 
it was acquired by the taxpayer, 


the taxpayer shall be deemed to have acquired that pro- 
perty at a capital cost to the taxpayer equal to 115% of the 
amount that, but for this subsection and section 21, would 
have been the capital cost to the taxpayer of that property. 


Related Provisions: See at end of s. 13. 


Regulations: 1102(15) (prescribed property, prescribed manufacturing 
or processing business). 


(11) Deduction in respect of property used in 
performance of duties — Any amount deducted under 
subparagraph 8(1)(j)(i) or (p)(ii) of this Act or subsection 
11(11) of The Income Tax Act, chapter 52 of the Statutes 
of Canada, 1948, shall be deemed, for the purposes of this 
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section to have been deducted under regulations made 
under paragraph 20(1)(a). 
Related Provisions: See at end of s. 13. 


Interpretation Bulletins: [T-522R: Vehicle, travel and sales expenses 
of employees. 


(12) Application of para. 20(1)(cc) [lobbying ex- 
penses] — Where, in computing the income of a tax- 
payer for a taxation year, an amount has been deducted 
under paragraph 20(1)(cc) or the taxpayer has elected 
under subsection 20(9) to make a deduction in respect of 
an amount that would otherwise have been deductible 
under that paragraph, the amount shall, if it was a pay- 
ment on account of the capital cost of depreciable pro- 
perty, be deemed to have been allowed to the taxpayer in 
respect of the property under regulations made under par- 
agraph 20(1)(a) in computing the income of the taxpayer 


(a) for the year, or 

(b) for the year in which the property was acquired, 
whichever is the later. 
Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(13) Deduction under Canadian’ Vessel 
Construction Assistance Act— Where a deduction 
has been made under the Canadian Vessel Construction 
Assistance Act for any taxation year, subsection (1) is ap- 
plicable in respect of the prescribed class created by that 
Act or any other prescribed class to which the vessel may 
have been transferred. 


Related Provisions: See at end of s. 13. 


(14) Conversion cost — For the purposes of this sec- 
tion, section 20 and any regulations made under para- 
graph 20(1)(a), a vessel in respect of which any conver- 
sion cost is incurred after March 23, 1967 shall, to the 
extent of the conversion cost, be deemed to be included in 
a separate prescribed class. 

Related Provisions: 13(17)— Transfer of separate class to same class 
as vessel. See also Related Provisions at end of s. 13. 

Regulations: 1100(1)(v), 1101(2a). 


Interpretation Bulletins: [T-267R2: CCA — vessels. 


(15) Where subsec. (1) and subdivision c do not 
apply — Where a vessel owned by a taxpayer on January 
1, 1966 or constructed pursuant to a construction contract 
entered into by the taxpayer prior to 1966 and not com- 
pleted by that date was disposed of by the taxpayer before 
1974, 


(a) subsection (1) and subdivision c do not apply to the 

proceeds of disposition 
(i) if an amount at least equal to the proceeds of 
disposition was used by the taxpayer, before May, 
1974 and during the taxation year of the taxpayer 
in which the vessel was disposed of or within 4 
months from the end of that taxation year, under 
conditions satisfactory to the appropriate minister, 
either for replacement or to incur any conversion 
cost with respect to a vessel owned by the tax- 
payer, or 


(ii) if the appropriate minister certified that the tax- 
payer had, on satisfactory terms, deposited 


(A) on or before the day on which the taxpayer 
was required to file a return of the taxpayer’s 
income for the taxation year in which the vessel 
was disposed of, or 
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(B) on or before such day subsequent to the day 
referred to in clause (A) as the appropriate min- 
ister specified in respect of the taxpayer, 


an amount at least equal to the tax that would, but 
for this subsection, have been payable by the tax- 
payer under this Part in respect of the proceeds of 
disposition, or satisfactory security therefor, as a 
guarantee that the proceeds of disposition would be 
used before 1975 for replacement; and 


(b) if within the time specified for the filing of a return 
of the taxpayer’s income for the taxation year in which 
the vessel was disposed of 


(i) the taxpayer elected to have the vessel consti- 
tuted a prescribed class, or 


(ii) where any conversion cost in respect of the 
vessel was included in a separate prescribed class, 
the taxpayer elected to have the vessel transferred 
to that class, 


the vessel shall be deemed to have been so transferred 
immediately before the disposition thereof, but this 
paragraph does not apply unless the proceeds of dispo- 
sition of the vessel exceed the amount that would be 
the undepreciated capital cost of property of the class 
to which it would be so transferred. 
Related Provisions: 13(16)— Election; 13(17)— Prescribed class; 
13(18) — Reassessment; 13(19), (20)—Disposition of — deposit; 
13(21)“appropriate minister”; 150(1) — When return of income due. See 
additional Related Provisions at end of s. 13. 


(16) Election concerning vessel — Where a vessel 
owned by a taxpayer is disposed of by the taxpayer, the 
taxpayer may, if subsection (15) does not apply to the 
proceeds of disposition or if the taxpayer did not make an 
election under paragraph (15)(b) in respect of the vessel, 
within the time specified for the filing of a return of the 
taxpayer’s income for the taxation year in which the ves- 
sel is disposed of, elect to have the proceeds that would 
be included in computing the taxpayer’s income for the 
year under this Part treated as proceeds of disposition of 
property of another prescribed class that includes a vessel 
owned by the taxpayer. 


Related Provisions: 96(3) — Election by members of partnership. See 
additional Related Provisions at end of s. 13. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) Separate prescribed class concerning ves- 
sel — Where a separate prescribed class has been consti- 
tuted either under this Act or the Canadian Vessel Con- 


| struction Assistance Act by reason of the conversion of a 


vessel owned by a taxpayer and the vessel is disposed of 
by the taxpayer, if no election in respect of the vessel was 
made under paragraph (15)(b), the separate prescribed 
class constituted by reason of the conversion shall be 


/ deemed to have been transferred to the class in which the 


vessel was included immediately before the disposition 
thereof. 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-267R2: CCA — vessels. 


(18) Reassessments — Notwithstanding any other 
provision of this Act, where a taxpayer has 


(a) used an amount as described in paragraph (4)(c), or 


(b) made an election under paragraph (15)(b) in re- 
spect of a vessel and the proceeds of disposition of the 
vessel were used before 1975 for replacement under 
conditions satisfactory to the appropriate minister, 


Subdivision b — Income or Loss from a Business or Property 


such reassessments of tax, interest or penalties shall be 
made as are necessary to give effect to subsections (4) 
and (15). 


(18.1) Ascertainment of certain property — For the 
purpose of determining whether property meets the crite- 
ria set out in the Regulations in respect of prescribed en- 
ergy conservation property, the Technical Guide to Class 
43.1, as amended from time to time and published by the 
Department of Natural Resources, shall apply conclu- 
sively with respect to engineering and scientific matters. 
Related Provisions: 241(4)(d)(vi.1) — Disclosure of information to 


Department of Natural Resources. See also Related Provisions at end of s. 
13} 


History: Subsec. 13(18.1) added by 1995, c. 3, subsec. 4(6), applicable to 
property acquired after February 21, 1994. 


Regulations: Reg. 8200.1 (prescribed energy conservation property). 


(19) Disposition of deposit [vessel construc- 
tion] — All or any part of a deposit made under subpara- 
graph (15)(a)(1) or under the Canadian Vessel Construc- 
tion Assistance Act may be paid out to or on behalf of any 
person who, under conditions satisfactory to the appropri- 
ate minister and as a replacement for the vessel disposed 
of, acquires a vessel before 1975 


(a) that was constructed in Canada and is registered in 
Canada or is registered under conditions satisfactory 
to the appropriate minister in any country or territory 
to which the British Commonwealth Merchant Ship- 
ping Agreement, signed at London on December 10, 
1931, applies, and 


(b) in respect of the capital cost of which no allowance 
has been made to any other taxpayer under this Act or 
the Canadian Vessel Construction Assistance Act, 


or incurs any conversion cost with respect to a vessel 
owned by that person that is registered in Canada or is 
registered under conditions satisfactory to the appropriate 
minister in any country or territory to which the agree- 
ment referred to in paragraph (a) applies, but the ratio of 
the amount paid out to the amount of the deposit shall not 
exceed the ratio of the capital cost to that person of the 
vessel or the conversion cost to that person of the vessel, 
as the case may be, to the proceeds of disposition of the 
vessel disposed of, and any deposit or part of a deposit 
not so paid out before July 1, 1975 or not paid out pursu- 
ant to subsection (20) shall be paid to the Receiver Gen- 
eral and form part of the Consolidated Revenue Fund. 


Related Provisions: 13(21)“‘appropriate minister”. See additional Re- 
lated Provisions at end of s. 13. 


(20) idem — Notwithstanding any other provision of this 
section, where a taxpayer made a deposit under subpara- 
graph (15)(a)(ii) and the proceeds of disposition in respect 
of which the deposit was made were not used by any per- 
son before 1975 under conditions satisfactory to the ap- 
propriate minister as a replacement for the vessel dis- 
posed of, 


(a) to acquire a vessel described in paragraphs (19)(a) 
and (b), or 


(b) to incur any conversion cost with respect to a ves- 
sel owned by that person that is registered in Canada 
or is registered under conditions satisfactory to the ap- 
propriate minister in any country or territory to which 
the agreement referred to in paragraph (19)(a) applies, 


the appropriate minister may refund to the taxpayer the 
deposit, or the part thereof not paid out to the taxpayer 
under subsection (19), as the case may be, in which case 
there shall be added, in computing the income of the tax- 
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payer for the taxation year of the taxpayer in which the 
vessel was disposed of, that proportion of the amount that 
would have been included in computing the income for 
the year under this Part had the deposit not been made 
under subparagraph (15)(a)(ii) that the portion of the pro- 
ceeds of disposition not so used before 1975 as such a 
replacement is of the proceeds of disposition, and, not- 
withstanding any other provision of this Act, such reas- 
sessments of tax, interest or penalties shall be made as are 
necessary to give effect to this subsection. 


Related Provisions: 13(21)“appropriate minister”. See additional Re- 
lated Provisions at end of s. 13. 


(21) Definitions — In this section, 


Related Provisions: 20(1.1) — Definitions in 13(21) apply to regula- 
tions made under 20(1)(a); 20(27.1) — Definitions in 13(21) apply to s. 
20. 


“appropriate minister’? means the Canadian Maritime 
Commission, the Minister of Industry, Trade and Com- 
merce, the Minister of Regional Industrial Expansion, the 
Minister of Industry, Science and Technology or the Min- 
ister of Industry or any other minister or body that was or 
is legally authorized to perform the act referred to in the 
provision in which this expression occurs at the time the 
act was or is performed; 


Origin of subsec. 13(21)“appropriate minister”: R.S.C. 1985, c. | 
(Sth Supp.). 


History: The definition “appropriate minister” in subsec. 13(21) amended 
by 1995, c. 1, s. 44, in force March 29, 1995. The definition formerly read: 


“appropriate minister” means the Canadian Maritime Commission, 
the Minister of Industry, Trade and Commerce, the Minister of Re- 
gional Industrial Expansion, the Minister of Industry, Science and 
Technology or such other minister or body as was or is legally au- 
thorized to perform the act referred to in the provision in which this 
expression occurs at the time the act was or is performed; 


‘conversion’, in respect of a vessel, means a conversion 
or major alteration in Canada by a taxpayer; 
History: The definition “conversion” in subsec. 13(21) amended by 1994, 


c. 7, Sch. I (1991, c. 49), subsec. 9(9), applicable with respect to conver- 
sions beginning after July 13, 1990. That definition formerly read: 


“conversion”, in respect of a vessel, means a conversion or major 
alteration in Canada by a taxpayer in accordance with plans ap- 
proved in writing by the appropriate minister for the purposes of 
this Act; 


Interpretation Bulletins: IT-267R2: CCA — vessels; IT-273R2: Gov- 
ernment assistance — general comments. 


‘conversion cost’’, in respect of a vessel, means the cost 
of a conversion; 
History: The definition “conversion cost” in subsec. 13(21) amended by 


1994, c. 7, Sch. II (1991, c. 49), subsec. 9(9), applicable with respect to 
conversions beginning after July 13, 1990. That definition formerly read: 


“conversion cost”, in respect of a vessel, means the cost of a con- 
version as determined by the appropriate minister for the purposes 
of this Act; 


Interpretation Bulletins: [T-267R2: CCA — vessels. 


“depreciable property” of a taxpayer as of any time ina 
taxation year means property acquired by the taxpayer in 
respect of which the taxpayer has been allowed, or would, 
if the taxpayer owned the property at the end of the year 
and this Act were read without reference to subsection 
(26), be entitled to, a deduction under paragraph 20(1)(a) 
in computing income for that year or a preceding taxation 
year; 

Related Provisions: 13(1) — Recapture; 13(5.2)(c) — Certain real pro- 
perty deemed to be depreciable property; 20(1)(a) — Capital cost allow- 
ance; 54— “Capital property”; 88(1)(c.7) — Extended meaning for cer- 
tain windup rules; 107.4(3)(d) — Rollover of depreciable property to trust; 
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248(1)“depreciable property” — Definition applies to entire Act, See addi- 
tional Related Provisions at end of s. 13. 


History: The definition “depreciable property” in subsec.13(21) substi- 
tuted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(9), applicable in re- 
spect of property acquired after 1989. The definition formerly read: 


“depreciable property” of a taxpayer as of any time in a taxation 
year means property acquired by the taxpayer in respect of which 
the taxpayer was allowed, or, if the taxpayer owned the property at 
the end of the year, would be entitled to, a deduction under para- 
graph 20(1)(a) in computing income for that year or a previous taxa- 
tion year; 


Selected Cases [subsec. 13(21)“depreciable property”]: R. v. 
Construction Bérou Inc., [2000] 2 C.T.C. 174 (FCA) (Trucks “acquired” 
pursuant to lease financing arrangement); Kettle River Sawmills Ltd. v. 
Canada, [1992] 2 C.T.C. 276 (FCTD); rev'd in part (Nov. 12, 1993), Doc. 
A-1299-92, A-1300-92 (FCA) (Timber rights acquired in 1961 but re- 
newed after May 6, 1974, were “timber resource property”); Stearns 
Catalytic Ltd. v. Canada, [1990] 1 C.T.C. 398 (FCTD) (Spare parts capa- 
ble of causing lengthy termination of production if damaged are “major 
parts” of capital property, not inventory); Avril Holdings Ltd. v. MNR, 
[1970] C.T.C. 572 (SCC) (Land containing sand and gravel deposits sold 
separately was depreciable property). 

Regulations: Part XI (capital cost allowance allowed on depreciable 
property). 

1.T. Application Rules: 18, 20 (property acquired before 1972). 
Interpretation Bulletins: IT-102R2: Conversion of property, other than 
real property, from or to inventory; IT-128R: CCA — depreciable pro- 
perty; IT-220R2: CCA — proceeds of disposition of depreciable property. 


“disposition of property’ — [Repealed] 


History: The definition “disposition of property” in subsec. 13(21). re- 
pealed by 2001, c. 17, subsec. 6(5), applicable to transactions and events 
that occur after December 23, 1998. The definition formerly read: 


“disposition of property” includes any transaction or event entitling 
a taxpayer to proceeds of disposition of property; 


Selected Cases [subsec. 13(21)“disposition of property”]: 
Larose v. MNR, [1992] 2 C.T.C. 2339 (TCC); amended (Nov. 18, 1991), 
Doc. 87-294(IT) (TCC) [unreported] (Assessment in respect of sale of 
properties upheld despite court decision and other circumstances denying 
taxpayer proceeds of sale; right to dispose of properties had been trans- 
ferred to purchaser); Browning Harvey Ltd. v. MNR, [1990] 1 C.T.C. 161 
(FCTD); aff'd (May 21, 1992), [unreported] (FCA); leave to appeal to 
SCC refused (Feb. 14, 1993), Doc. 23167 [unreported] (Capital assets sold 
conditionally remain depreciable property of the taxpayer until title 
passes). 


“proceeds of disposition” of property includes 
(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 


(c) compensation for property destroyed and any 
amount payable under a policy of insurance in respect 
of loss or destruction of property, 


(d) compensation for property taken under statutory 
authority or the sale price of property sold to a person 
by whom notice of an intention to take it under statu- 
tory authority was given, 


(e) compensation for property injuriously affected, 
whether lawfully or unlawfully or under statutory au- 
thority or otherwise, 


(f) compensation for property damaged and any 
amount payable under a policy of insurance in respect 
of damage to property, except to the extent that the 
compensation or amount, as the case may be, has 
within a reasonable time after the damage been ex- 
pended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a 
mortgagee or hypothecary creditor is reduced as a re- 
sult of the sale of mortgaged or hypothecated property 
under a provision of the mortgage or hypothec, plus 
any amount received by the taxpayer out of the pro- 
ceeds of the sale, and 
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(h) any amount included because of section 79 in com- 
puting a taxpayer’s proceeds of disposition of the 
property; 
Related Provisions: 12(1)(f)— Insurance. proceeds received for 
amount expended; 13(4)— Exchanges of property; 13(21) — Un- 
depreciated capital cost; 13(21.1) — Disposition of a building; 44 — Ex- 
changes of property; 54“proceeds of disposition” — Parallel definition for 
capital property; 79(3) — Deemed proceeds of disposition when property 
surrendered to creditor; 248(1) — “Cost amount’(a); 248(38)(b) — Anti- 
avoidance — selling property and donating proceeds. See also Related 
Provisions at end of s. 13. 
History: Para. (g) of the definition “proceeds of disposition” in subsec. 
13(21) amended by 2001, c. 17, subsec. 196(2), in force June 14, 2001. 
The para. formerly read: 
(g) an amount by which the liability of a taxpayer to a mortgagee is 
reduced as a result of the sale of mortgaged property under a provi- 
sion of the mortgage, plus any amount received by the taxpayer out 
of the proceeds of the sale, and 
Para. (h) of the definition “proceeds of disposition” in subsec. 13(21) 
amended by 1995, c. 21, subsec. 2(4), applicable to taxation years that end 
after February 21, 1994. The para. formerly read: 


(h) any amount included in computing a taxpayer’s proceeds of dis- 
position of the property by virtue of paragraph 79(c); 


Selected Cases [subsec. 13(21)“proceeds of disposition”]: 
Ipsco Inc. v. R., [2002] 2 C.T.C. 2907 (TCC) (Damage award for defective 
piping did not have to be deducted from CCA pool); Corbett v. Canada, 
[1997] 1 C.T.C. 2 (FCA) (No conflict with s. 79); Seaforth Plastics Ltd. v. 
R., [1979] C.T.C. 241 (FCTD) (Amounts received from insurance for bus- 
iness interruption income, not capital). 


Interpretation Bulletins: IT-170R: Sale of property — when included 
in income computation; IT-259R4: Exchanges of property; IT-271R: Ex- 
propriations (archived); IT-460: Dispositions — absence of consideration; 
IT-505: Mortgage foreclosures and conditional sales repossessions 
(archived). 


“timber resource property” of a taxpayer means 


(a) a right or licence to cut or remove timber from a 
limit or area in Canada (in this definition referred to as 
an “original right”) if 


(i) that original right was acquired by the taxpayer 
(other than in the manner referred to in paragraph 
(b)) after May 6, 1974, and 


(ii) at the time of the acquisition of the original 
right 
(A) the taxpayer may reasonably be regarded as 
having acquired, directly or indirectly, the right 
to extend or renew that original right or to ac- 
quire another such right or licence in substitu- 
tion therefor, or 


(B) in the ordinary course of events, the tax- 
payer may reasonably expect to be able to ex- 
tend or renew that original right or to acquire 
another such right or licence in substitution 
therefor, or 


(b) any right or licence owned by the taxpayer to cut 
or remove timber from a limit or area in Canada if that 
right or licence may reasonably be regarded 


(i) aS an extension or renewal of or as one of a se- 
ries of extensions or renewals of an original right 
of the taxpayer, or 


(11) as having been acquired in substitution for or as 
one of a series of substitutions for an original right 
of the taxpayer or any renewal or extension 
thereof; 
Related Provisions: 128.1(4)(b)(i)—— timber resource property ex- 
cluded from deemed disposition on emigration; 248(1)‘timber resource 


property” — Definition applies to entire Act; 248(10)— Series of 
transactions. 


Subdivision b— Income or Loss from a Business or Property 


Selected Cases [subsec. 13(21)“timber resource property”): 
MacAlpine v. R., [2003] 2 C.T.C. 2074 (TCC) (Ownership of land not 
equivalent to “timber resource property’’); /7T Industries of Canada Ltd. v. 
R., [2000] 3 C.T.C. 400 (FCA); aff'g [1999] 2 C.T.C. 277 (FCTD) (Li- 
cense held to be timber resource property); Kettle River Sawmills Ltd. v. 
Canada, [1992] 2 C.T.C..276 (FCTD); rev'd in part (Nov. 12, 1993), Doc. 
A-1299-92, A-1300-92. (FCA) (Timber rights acquired in 1961 but re- 
newed after May 6, 1974, were “timber resource property”). 


Interpretation Bulletins: IT-373R2: Woodlots; IT-393R2: Election re 
tax on rents and timber royalties — non-residents; IT-418: CCA — partial 
dispositions of property; IT-481: Timber resource property and timber 
limits. 


“total depreciation” allowed to a taxpayer before any 
time for property of a prescribed class means the total of 
all amounts each of which is an amount deducted by the 
taxpayer under paragraph 20(1)(a) in respect. of property 
of that class or an amount deducted under subsection 
20(16), or that would have been so deducted but for sub- 
section 20(16.1), in computing the taxpayer’s income for 
taxation years ending before that time; 


Related Provisions: See Related Provisions at end of s. 13. 
Regulations: Part XI. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss. 


‘“cundepreciated capital cost” to a taxpayer of deprecia- 
ble property of a prescribed class as of any time means 
the amount determined by the formula 


A+B+C+D+D.1)-—- 


(E+E.1+F+G+H+I1+J+4+K) 


where 


A is the total of all amounts each of which is the capital 
cost to the taxpayer of a depreciable property of the 
class acquired before that time, 


Bis the total of all amounts included in the taxpayer’s 
income under this section for a taxation year ending 
before that time, to the extent that those amounts relate 
to depreciable property of the class, 


C is the total of all amounts each of which is such part of 
any assistance as has been repaid by the taxpayer, pur- 
suant to an obligation to repay all or any part of that 
assistance, in respect of a depreciable property of the 
class subsequent to the disposition thereof by the tax- 
payer that would have been included in an amount de- 
termined under paragraph (7.1)(d) had the repayment 
been made before the disposition, 


D._ is the total of all amounts each of which is an amount 
repaid in respect of a property of the class subsequent 
to the disposition thereof by the taxpayer that would 
have been an amount described in paragraph (7.4)(b) 
had the repayment been made before the disposition, 


D.1 is the total of all amounts each of which is an amount 
paid by the taxpayer before that time as or on account 
of an existing or proposed countervailing or anti- 
dumping duty in respect of depreciable property of the 
class, 


E is the total depreciation allowed to the taxpayer for 
property of the class before that time, 


E.1 is the total of all amounts each of which is an amount 
by which the undepreciated capital cost to the taxpayer 
of depreciable property of that class is required (other- 
wise than because of a reduction in the capital cost to 
the taxpayer of depreciable property) to be reduced at 
or before that time because of subsection 80(5), 


Fis the total of all amounts each of which is an amount 
in respect of a disposition before that time of property 
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(other than a timber resource property) of the taxpayer 
of the class, and is the lesser of 


(a) the proceeds of disposition of the property mi- 
nus any outlays and expenses to the extent that 
they were made or incurred by the taxpayer for the 
purpose of making the disposition, and 


(b) the capital cost to the taxpayer of the property, 


G is the total of all amounts each of which is the pro- 
ceeds of disposition before that time of a timber re- 
source property of the taxpayer of the class minus any 
outlays and expenses to the extent that they were made 
or incurred by the taxpayer for the purpose of making 
the disposition, 


H_ is, where the property of the class was acquired by the 
taxpayer for the purpose of gaining or producing in- 
come from a mine and the taxpayer so elects in pre- 
scribed manner and within a prescribed time in respect 
of that property, the amount equal to that portion of 
the income derived from the operation of the mine that 
is, by virtue of the provisions of the Income Tax Appli- 
cation Rules relating to income from the operation of 
new mines, not included in computing income of the 
taxpayer or any other person, 


I is the total of all amounts deducted under subsection 
127(5) or (6), in respect of a depreciable property of 
the class of the taxpayer, in computing the taxpayers’ 
tax payable for a taxation year ending before that time 
and subsequent to the disposition of that property by 
the taxpayer, 


J is the total of all amounts of assistance that the tax- 
payer received or was entitled to receive before that 
time, in respect of or for the acquisition of a deprecia- 
ble property of the class of the taxpayer subsequent to 
the disposition of that property by the taxpayer, that 
would have been included in an amount determined 
under paragraph (7.1)(f) had the assistance been re- 
ceived before the disposition, and 


K_ is the total of all amounts each of which is an amount 
received by the taxpayer before that time in respect of 
a refund of an amount added to the undepreciated cap- 
ital cost of depreciable property of the class because of 
the description of D.1; 


Related Provisions: 12(1)(f) — Damage to depreciable property — in- 
surance proceeds; 12(1)(t)—— Investment tax credit; 13(1) — Recapture 
where E to J exceed A to D; 13(2) — Recaptured depreciation for vehicle; 
13(4) — Exchanges of property; 13(5) — Transferred property; 13(5.2) — 
Where rent paid on property before its acquisition; 13(7) — Rule affecting 
capital cost; 13(21) — “timber resource property”; 13(22), (23) — Deduc- 
tions deemed allowed to insurer for 1977 and 1978; 13(24) — Acquisition 
of contro] — limitation re calculation of UCC; 13(26) — Restriction on 
deduction before available for use; 13(33) — Consideration given for de- 
preciable capital; 20(16) — Terminal loss; 70(12) — Capital cost of de- 
preciable property on death; 87(2)(j.6) — Amalgamations — continuing 
corporation; 138(11.31)(b) — Change-in-use rule for insurance properties 
does not apply for purposes of UCC definition; 248(1)“undepreciated cap- 
ital cost” — Definition applies to entire Act; 257 — Formula cannot cal- 
culate to less than zero. See additional Related Provisions at end of s. 13. 


History: The descriptions of D.1 and K added to the definition “un- 
depreciated capital cost” in subsec. 13(21) and the corresponding formula 
amended by 1999, c. 22, subsecs. 6(2) to (4), the formula applicable after 
February 23, 1998; D.1 applicable to amounts that become payable after 
February 23, 1998; and K applicable to amounts that are received after 
February 23, 1998. 


The description of E.1 added to the definition “undepreciated capital cost” 
in subsec. 13(21) and the corresponding formula amended by 1995, c. 21, 
subsec. 2(6), applicable to taxation years that end after February 21, 1994. 


Selected Cases [subsec. 13(21)“undepreciated capital cost”]: 
Duncan vy. R., [2002] 4 C.T.C. 1 (FCA) (Statutory purpose of CCA scheme 
apparent and was abused by transactions); Prince Albert Pulp Co. v. Can- 
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ada, [1990] 2 C.T.C. 339 (FCTD); aff'd [1992] 1 C.T.C. 262 (FCA) (Re- 
duction in capital cost occurs in year investment tax credit used); 
Consumers’ Gas Co. Ltd. v. R., {1987} 1 C.T.C. 79 (FCA) (Capital cost 
not reduced by reimbursement from government for relocating pipelines); 
Emco Ltd. v. MNR, [1968] C.T.C. 457 (Exch.) (Taxpayer permitted to 
change previous allocation of purchase price entirely to land). 


Regulations: Part XI (amounts of depreciation allowed, for E). 

1.T. Application Rules: 18 (property acquired before 1972). 
Interpretation Bulletins: IT-327: CCA — Elections under Regulation 
1103 (archived); IT-418: CCA — partial dispositions of property; IT- 
478R2: CCA — recapture and terminal loss; IT-481: Timber resource pro- 
perty and timber limits. 


Information Circulars: 87-5: Capital cost of property where trade-in is 
involved. 


“vessel” means a vessel as defined in the Canada Ship- 
ping Act. 

interpretation Bulletins: IT-267R2: CCA — vessels. 

Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


Related Provisions [subsec. 13(21)]: 20(1.1) — Definitions in 
13(21) apply to regulations made under 20(1)(a); 20(27.1) — Definitions 
in 13(21) apply to s. 20. 


(21.1) Disposition of building — Notwithstanding 
subsection (7) and the definition “proceeds of disposi- 
tion” in section 54, where at any particular time in a taxa- 
tion year a taxpayer disposes of a building of a prescribed 
class and the proceeds of disposition of the building de- 
termined without reference to this subsection and subsec- 
tion (21.2) are less than the lesser of the cost amount and 
the capital cost to the taxpayer of the building immedi- 
ately before the disposition, for the purposes of paragraph 
(a) of the description of F in the definition “undepreciated 
capital cost” in subsection (21) and subdivision c, 


(a) where in the year the taxpayer or a person with 
whom the taxpayer does not deal at arm’s length dis- 
poses of land subjacent to, or immediately contiguous 
to and necessary for the use of, the building, the pro- 
ceeds of disposition of the building are deemed to be 
the lesser of 


(i) the amount, if any, by which 


(A) the total of the fair market value of the 
building at the particular time and the fair mar- 
ket value of the land immediately before its 
disposition 


exceeds 


(B) the lesser of the fair market value of the 
land immediately before its disposition and the 
amount, if any, by which the cost amount to the 
vendor of the land (determined without refer- 
ence to this subsection) exceeds the total of the 
capital gains (determined without reference to 
subparagraphs 40(1)(a)(ii) and (iii)) in respect 
of dispositions of the land within 3 years before 
the particular time by the taxpayer or by a per- 
son with whom the taxpayer was not dealing at 
arm’s length to the taxpayer or to another. per- 
son with whom the taxpayer was not dealing at 
arm’s length, and 


(11) the greater of 


(A) the fair market value of the building at the 
particular time, and 


(B) the lesser of the cost amount and the capital 
cost to the taxpayer of the building immediately 
before its disposition, 
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and, notwithstanding any other provision of this Act, 
the proceeds of disposition of the land are deemed to 
be the amount, if any, by which 


(iii) the total of the proceeds of disposition of the 
building and of the land determined without refer- 
ence to this subsection and subsection (21.2) 


exceeds 


(iv) the proceeds of disposition of the building as 
determined under this paragraph, 


and the cost to the purchaser of the land shall be deter- 
mined without reference to this subsection; and 


(b) where paragraph (a) does not apply with respect to 
the disposition and, at any time before the disposition, 
the taxpayer or a person with whom the taxpayer did 
not deal at arm’s length owned the land subjacent to, 
or immediately contiguous to and necessary for the 
use of, the building, the proceeds of disposition of the 
building are deemed to be an amount equal to the total 
of 


(i) the proceeds of disposition of the building deter- 
mined without reference to this subsection and sub- 
section (21.2), and 


(ii) 2 of the amount by which the greater of 


(A) the cost amount to the taxpayer of the 
building, and 


(B) the fair market value of the building 


immediately before its disposition exceeds the pro- 
ceeds of disposition referred to in subparagraph (1). 


Related Provisions: 70(5)(c), (d)— Capital property of a deceased 
taxpayer. 


History: Subpara. 13(21.1)(b)(ii) amended by replacing the reference to 
the fraction “/s” with a reference to the fraction “'/” by 2001, c. 17, sub- 
sec. 6(6), applicable to taxation years that end after February 27, 2000 
except that, for a taxpayer’s taxation year that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before 
October 17, 2000, the reference to the fraction “'/2” shall be read as a refer- 
ence to the fraction determined when the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year is sub- 
tracted from 1. 


Subsec. 13(21.1) amended by 1998, c. 19, subsec. 73(4), subject to's. 247 
of 1998, c. 19 (grandfathering rule reproduced after s. 260), applicable to 
dispositions of property that occur after April 26, 1995. The subsec. for- 
merly read: 


(21.1) Notwithstanding subsection (7) and the definition “proceeds 
of disposition” in section 54, where at any particular time in a taxa- 
tion year a taxpayer disposed of a building of a prescribed class and 
the proceeds of disposition of the building determined without refer- 
ence to this subsection are less than the lesser of the cost amount 
and the capital cost to the taxpayer of the building immediately 
before its disposition, for the purposes of paragraph (a) of the 
description of F in the definition “undepreciated capital cost” in 
subsection (21) and subdivision c, the following rules apply: 


(a) where in the same taxation year the taxpayer or a person 
with whom the taxpayer was not dealing at arm’s length dis- 
posed of the land subjacent to, or immediately contiguous to 
and necessary for the use of, the building, the proceeds of dis- 
position of the building shall be deemed to be the lesser of 


(i) the amount, if any, by which 


(A) the total of the fair market value of the building at 
the particular time and the fair market value of the land 
immediately before its disposition 


exceeds 


(B) the lesser of the fair market value of the land im- 
mediately before its disposition and the amount, if any, 
by which the cost amount to the vendor of the land (de- 
termined without reference to this subsection) exceeds 
the total of the capital gains (determined without refer- 
ence to subparagraphs 40(1)(a)(ii) and (1ii)) in respect 
of dispositions of the land within the 3 year period pre- 
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ceding the particular time by the taxpayer or by a per- 
son with whom the taxpayer was not dealing at arm’s 
length to the taxpayer or to another person with whom 
the taxpayer was not dealing at arm’s length, and 


(1i) the greater of 


(A) the fair market value of the building at the particu- 
lar time, and 


(B) the lesser of the cost amount and the capital cost to 
the taxpayer of the building immediately before its 
disposition 
and, notwithstanding any other provision of this Act, the pro- 
ceeds of disposition of the land shall be deemed to be the 
amount, if any, by which 


(1i1) the total of the proceeds of disposition of the building 
and of the land determined without reference to this 
subsection 


exceeds 
(iv) the proceeds of disposition of the building as deter- 
mined under this paragraph, 
and the cost to the purchaser of the land shall be determined 
without reference to this subsection; and 


(b) where paragraph (a) does not apply with respect to the dis- 
position and, at any time before the disposition, the taxpayer or 
a person with whom the taxpayer was not dealing at arm’s 
length owned the land subjacent to, or immediately contiguous 
to and necessary for the use of, the building, the proceeds of 
disposition of the building shall be deemed to be an amount 
equal to the total of 


(i) the proceeds of disposition of the building determined 
without reference to this subsection, and 


(11) '/4 of the amount by which the greater of 
(A) the cost amount to the taxpayer of the building, and 
(B) the fair market value of the building 


immediately before its disposition exceeds the proceeds of 
disposition referred to in subparagraph (i). 


Selected Cases [subsec. 13(21.1)]: R. v. Trade Investments Shopping 
Centre Ltd., [1999] 1 C.T.C. 92 (FCA) (Agreement was original option 
granted, not subsequent exercise). 


Interpretation Bulletins [subsec. 13(21.1)]: IT-220R2: CCA — pro- 
ceeds of disposition of depreciable property; IT-349R3: Intergenerational 
transfers of farm property on death. 


(21.2) Loss on certain transfers [within affiliated 
group] — Where 


(a) a person or partnership (in this subsection referred 
to as the “transferor”) disposes at a particular time 
(otherwise than in a disposition described in any of 
paragraphs (c) to (g) of the definition “superficial 
loss” in section 54) of a depreciable property of a par- 
ticular prescribed class of the transferor, 


(b) the lesser of 


(i) the capital cost to the transferor of the trans- 
ferred property, and 


(11) the proportion of the undepreciated capital cost 
to the transferor of all property of the particular 
class immediately before that time that 


(A) the fair market value of the transferred pro- 
perty at that time 


is of 
(B) the fair market value of all property of the 
particular class immediately before that time 


exceeds the amount that would otherwise be the trans- 
feror’s proceeds of disposition of the transferred pro- 
perty at the particular time, and 


(c) on the 30th day after the particular time, a person 
or partnership (in this subsection referred to as the 
‘subsequent owner’) who is the transferor or a person 
affiliated with the transferor owns or has a right to ac- 
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quire the transferred property (other than a right, as se- 
curity only, derived from a mortgage, hypothec, agree- 
ment for sale or similar obligation), 


the following rules apply: 


(d) sections 85 and 97 do not apply to the disposition, 


(e) for the purposes of applying this section and sec- 
tion 20 and any regulations made for the purpose of 
paragraph 20(1)(a) to the transferor for taxation years 
that end after the particular time, 


(i) the transferor is deemed to have disposed of the 
transferred property for proceeds equal to the lesser 
of the amounts determined under subparagraphs 
(b)(i) and (41) with respect to the transferred 
property, 

(i1) where two or more properties of a prescribed 
class of the transferor are disposed of at the same 
time, subparagraph (1) applies as if each property 
so disposed of had been separately disposed of in 
the order designated by the transferor or, if the 
transferor does not designate an order, in the order 
designated by the Minister, 


(111) the transferor is deemed to own a property that 
was acquired before the beginning of the taxation 
year that includes the particular time at a capital 
cost equal to the amount of the excess described in 
paragraph (b), and that is property of the particular 
class, until the time that is immediately before the 
first time, after the particular time, 


(A) at which a 30-day period begins throughout 
which neither the transferor nor a person affili- 
ated with the transferor owns or has a right to 
acquire the transferred property (other than a 
right, as security only, derived from a mortgage, 
hypothec, agreement for sale or _ similar 
obligation), 


(B) at which the transferred property is not used 
by the transferor or a person affiliated with the 
transferor for the purpose of earning income 
and is used for another purpose, 


(C) at which the transferred property would, if 
it were owned by the transferor, be deemed by 
section 128.1 or subsection 149(10) to have 
been disposed of by the transferor, 


(D) that is immediately before control of the 
transferor is acquired by a person or group of 
persons, where the transferor is a corporation, 
or 


(E) at which the winding-up of the transferor 
begins (other than a winding-up to which sub- 
section 88(1) applies), where the transferor is a 
corporation, and 


(iv) the property described in subparagraph (iii) 1s 
considered to have become available for use by the 
transferor at the time at which the transferred pro- 
perty is considered to have become available for 
use by the subsequent owner, 


(f) for the purposes of subparagraphs (e)(i1i) and (iv), 
where a partnership otherwise ceases to exist at any 
time after the particular time, the partnership is 
deemed not to have ceased to exist, and each person 
who was a member of the partnership immediately 
before the partnership would, but for this paragraph, 
have ceased to exist is deemed to remain a member of 
the partnership, until the time that is immediately after 
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the first time described in clauses (e€)(iii)(A) to (E), 
and 


(g) for the purposes of applying this section and sec- 
tion 20 and any regulations made for the purpose of 
paragraph 20(1)(a) to the subsequent.owner, 


(1) the subsequent owner’s capital cost of the trans- 
ferred property is deemed to be the amount that 
was the transferor’s capital cost of the transferred 
property, and 


(ii) the amount by which the transferor’s capital 
cost of the transferred property exceeds its fair 
market value at the particular time is deemed to 
have been deducted under paragraph 20(1)(a) by 
the subsequent owner in respect of property of that 
class in computing income for taxation years that 
ended before the particular time. 


Related Provisions: 14(12) — Parallel rule for eligible capital pro- 
perty; 18(13)-(16) — Parallel rule for share or debt owned by financial 
institution; 40(3.3), (3.4) — Parallel rule with respect to capital losses; 
69(5)(d) — No application on winding-up —; 87(2)(g.3) — Amalgama- 
tions — continuing corporation; 88(1)(d.1) — No application to pro- 
perty acquired on windup of subsidiary; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 251.1 — Af- 
filiated persons; 256(6)—(9) — Whether control acquired. 


History: Para. 13(21.2)(a) amended by 2001, c. 17, subsec. 6(7), applica- 
ble after November 1999 except that, if an individual (other than a trust) 
so elects in writing and files the election with the Minister of National 
Revenue on or before the individual’s filing-due date for the taxation year 
that includes June 14, 2001, the amendment does not apply in respect of 
the disposition of a property by the individual before July 2000 


(a) to a person who was obliged on November 30, 1999 to acquire the 
property pursuant to the terms of an agreement in writing made on or 
before that day; or 


(b) in a transaction, or as part of a series of transactions, the arrange- 
ments for which, evidenced in writing, were substantially advanced 
before December 1999, other than a transaction or series of transac- 
tions a main purpose of which can reasonably be considered to have 
been to enable an unrelated person to obtain the benefit of 


(1) any deduction in computing income, taxable income, taxable 
income earned in Canada or tax payable under the Act, or 


(ii) any balance of undeducted outlays, expenses or other 
amounts. 


The para. formerly read: 


(a) a corporation, trust or partnership (in this subsection referred to 
as the “transferor’’) disposes at a particular time (otherwise than in a 
disposition described in any of paragraphs (Cc) to (g) of the definition 
“superficial loss” in section 54) of a depreciable property of a par- 
ticular prescribed class of the transferor, 


Para. 13(21.2)(c) and cl. 13(21.2)(e)(iii)(A) amended to add “hypothec” 
by 2001, c. 17, subsecs. 196(3) and (4), in force June 14, 2001. 


Subpara. 13(21.2)(e)(ii) amended by 2001, c. 17, subsec. 6(8), applicable 
after November 1999. The subpara. formerly read: 


(ii) where 2 or more properties of a prescribed class of the transferor 
are disposed of at the same time, subparagraph (i) applies as if each 
property so disposed of had been separately disposed of in the order 
designated by the taxpayer or, if the taxpayer does not designate an 
order, in the order designated by the Minister, 


Subsec. 13(21.2) added by 1998, c. 19, subsec. 73(4), applicable, subject 
to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260) to 
dispositions of property that occur after April 26, 1995 except that, where 


(a) a property is disposed of after April 26, 1995 and before June 20, 
1996, and 


(b) the transferor elects in writing, filed with the Minister of National 
Revenue before October 1998, 


the opening portion of subpara. 13(21.2)(e)(iii) shall be read as follows: 


(iii) the transferor is deemed to own a property that. was acquired 
before the beginning of the taxation year that includes the particular 
time at a capital cost equal to the amount of the excess described in 
paragraph (b), and that is of a separate prescribed class that is the 
same class as the particular class, until the time that is immediately 
before the first time, after the particular time, 
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Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(22) Deduction for insurer — For the purposes of E in 
the definition “undepreciated capital cost” in subsection 
(21), an insurer shall be deemed to have been allowed a 
deduction for depreciation for property of a prescribed 
class under paragraph 20(1)(a) in computing income for 
taxation years before its 1977 taxation year equal to the 
total of 


(a) the amount determined, immediately after the end 
of its 1976 taxation year, for E in that definition, with 
respect to property of the particular prescribed class of 
the insurer (determined without reference to this 
subsection), 


(b) the lesser of 


(i) the amount of its 1975-76 excess capital cost al- 
lowance with respect to property of the particular 
prescribed class of the insurer, and b 


(ii) that proportion of the amount, if any, by which 
its 1975 branch accounting election deficiency ex- 
ceeds the amount determined under subparagraph 
138(4.1)(d)Gi) that 


(A).the amount of its 1975-76 excess capital 
cost allowance with respect to property of the 
particular prescribed class of the insurer 


is of 
(B) the total of all its 1975-76 excess capital 


cost allowances with respect to properties of a 
prescribed class of the insurer, and 


(c) the lesser of 
(1) the amount, if any, by which 


(A) the undepreciated capital cost of property of 
the particular prescribed class of the insurer im- 
mediately after the end of its 1976 taxation year 
(determined without reference to — this 
subsection), 


exceeds 


(B) the amount determined under paragraph (b) 
in respect of property of the particular  pre- 
scribed class of the insurer, and 


(ii) that proportion of the amount, if any, by which 
its 1975 branch accounting election deficiency ex- 
ceeds the total of 


(A) the amount determined under subparagraph 
138(4.1)(d) Gi), 


(B) the total of all amounts determined under 
paragraph (b) with respect to property of a pre- 
scribed class of the insurer, 


(C) the total described 
138(4.1)(a)(~i)(B)dV), 


(D) the amount determined under subparagraph 
138(4.1)(b)(i1), and 


(E) the amount determined under subparagraph 
138(4.1)(a)Gi) 


that 


(F) the undepreciated capital cost of property of 
the particular prescribed class of the insurer im- 
mediately after the end of its 1976 taxation year 
(determined without reference to this 
subsection), . 


in subclause 


Subdivision b— Income or Loss from a Business or Property 


is of 
(G) the total of all amounts each of which is the 
undepreciated capital cost of property of a pre- 
scribed class, of the insurer immediately after 
the end of its 1976 taxation year (determined 
without reference to this subsection). 
Related Provisions: See at end of s. 13. 


(23) Deduction for life insurer — For.the purposes of 
E in the definition “undepreciated capital cost” in subsec- 
tion (21), a life insurer shall be deemed to have been al- 
lowed a deduction for depreciation for property of a pre- 
scribed class under paragraph 20(1)(a) in computing 
income for taxation years before:its 1978 taxation year 
equal to the total of 


(a) the amount determined immediately after the end 
of its 1977 taxation year for E in that definition, with 
respect to property of the particular prescribed class of 
the insurer (determined without reference to this sub- 
section), and 


(b) the amount, if any, by which 


(i) the total of all maximum amounts the insurer 
was entitled to claim with respect to property of the 
particular prescribed class of the insurer in taxation 
years ending before 1978 and after 1968 


exceeds 


(ii) the amount determined under paragraph (a). 
Related Provisions: See at end of s. 13. . 


(23.1) Application of subsec. 138(12) — The defini- 
tions in subsection 138(12) apply to this section. 


Origin of subsec. 13(23.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words to subsec. 138(12)). 


(24) Acquisition of control — Where control of a cor- 
poration has been acquired at any time by a person or 
group of persons and, within the 12-month period that en- 
ded immediately before that time, the corporation or a 
partnership of which it was a majority interest partner ac- 
quired depreciable property (other than property that was 
owned by the corporation or partnership or by a person 
that would, if section 251.1 were read without reference 
to the definition “controlled” in subsection 251.1(2)!, be 
affiliated with the corporation throughout the period that 
began immediately before the 12-month period began and 
ended at the time the property was acquired by the corpo- 
ration or partnership) that was not used, or acquired for 
use, by the corporation or partnership in a business that 
was carried on by it immediately before the 12-month pe- 
riod began, , 


(a) for the purposes of the description of A in the defi- 
nition “undepreciated capital cost” in subsection (21) 
and of sections 127 and 127.1, the property is, subject 
to paragraph (b), deemed not to have been acquired by 
the corporation or partnership before that time and to 
have been acquired by it immediately after that time; 
and 


(b) where the property was disposed of by it before 
that time and was not reacquired by it before that time, 
for the purpose of the description of A in that defini- 
tion, the property is deemed to have been acquired by 
the corporation or partnership immediately before the 
property was disposed of. 


Related Provisions: 13(25) — Change of control within 12 months of 
incorporation; 87(2)(j.6) — Amalgamations — continuing corporation; 


I Sic. Should read “251.1(3)” — ed. 
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139.118) — Holding corporation deemed not to acquire control of insurer 
on demutualization; 256(6)-(9) — Whether control acquired. See addi- 
tional Related Provisions at end of s. 13. 


History: Subsec, 13(24) amended by, 1998, c. 19, subsec. 73(5), applica- 
ble to acquisitions of control that occur after April 26, 1995. The subsec. 
formerly read: 


(24) Where at any time control of a corporation has been acquired 
by a person or group of persons and, within the twelve month period 
ending immediately before that time, the corporation, or a partner- 
ship of which it was a majority interest partner (within the meaning 
assigned by subsection 97(3.1)), acquired depreciable property 
(other than property that was owned by the corporation or partner- 
ship or by a person or persons related to the corporation throughout 
the period commencing immediately before the twelve month pe- 
riod and ending at the time the property was acquired by the corpo- 
ration or partnership) that was not used, or acquired for use, by the 
corporation or partnership in a business that was carried on by it 
immediately before that twelve month period, for the purposes of A 
in the definition “undepreciated capital cost” in subsection (21) and 
of sections 127 and 127.1, the property shall be deemed not to have 
been acquired by the corporation or partnership before that time and 
shall be deemed to have been acquired by it immediately after that 
time, except that, where the property was disposed of by it before 
that time and not reacquired by it before that time, for the purposes 
of A in that definition, the property shall-be deemed to have been 
acquired by the corporation or partnership immediately before the 
property was disposed of. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


(25) Early change of control — For the purpose of 
subsection (24), where a corporation referred to in that 
subsection was incorporated or otherwise formed in the 
12-month period referred to in that subsection, the corpo- 
ration is deemed to have been, throughout the period that 
began immediately before the 12-month period and ended 
immediately after it was incorporated or otherwise 
formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was af- 

filiated (otherwise than because of a right referred to 

in paragraph 251(5)(b)) throughout the period that be- 

gan when it was incorporated or otherwise formed and 

ended immediately before its control is acquired. 
History: Subsec. 13(25) amended by 1998, c.'19, subsec. 73(5), applica- 
ble to acquisitions of control that occur after April 26, 1995. The subsec. 
formerly read: 


(25) For the purposes of subsection (24), where the corporation re- 
ferred to in that subsection was incorporated or otherwise formed 
during the twelve month period referred to in that subsection, it 
shall be deemed to have been, throughout the period commencing 
immediately before the twelve month period and ending immedi- 
ately after it was incorporated or otherwise formed, 


(a) in existence; and 


(b) related to the person or persons to whom it was related (oth- 
erwise than by reason of a right referred to in paragraph 
251(5)(b)) throughout the period commencing when it was in- 
corporated or otherwise formed and ending immediately before 
the control of the corporation was acquired. 


(26) Restriction on deduction before available for 
use — In applying the definition “undepreciated capital 
cost” in subsection (21) for the purpose of paragraph 
20(1)(a) and any regulations made for the purpose of that 
paragraph, in computing a taxpayer’s income for a taxa- 
tion year from a business or property, no amount shall be 
included in calculating the undepreciated capital cost to 
the taxpayer of depreciable property of a prescribed class 
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in respect of the capital cost to the taxpayer of a property 
of that class (other than property that is a certified produc- 
tion, as defined by regulations made for the purpose of 
paragraph 20(1)(a)) before the time the property is con- 
sidered to have become available for use by the taxpayer. 
Related Provisions: 13(27), (28) — Interpretation — available for use; 
13(30) — Transfers of property; 13(32)— Leased property; 20(28) — 
Deduction against rental income from building; 37(1.2) — No R&D de- 
duction for capital expenditure until property available for use; 
127(11.2) —No investment tax credit until property available for use; 
248(19) — When property available for use. See additional Related Provi- 
sions at end of s. 13. 


History: See under subsec. 13(29). 


Regulations: 1100(2)(a)(i) (CCA in year property becomes available for 
use); 1104(2) (definition of “certified production”). 


Advance Tax Rulings: ATR-44: Utilization of deductions and credits 
within a related corporate group. 


(27) Interpretation — availabie for use — For the 
purposes of subsection (26) and subject to subsection 
(29), property (other than a building or part thereof) ac- 
quired by a taxpayer shall be considered to have become 
available for use by the taxpayer at the earliest of 


(a) the time the property is first used by the taxpayer 
for the purpose of earning income, 


(b) the time that is immediately after the beginning of 
the first taxation year of the taxpayer that begins more 
than 357 days after the end of the taxation year of the 
taxpayer in which the property was acquired by the 
taxpayer, 


(c) the time that is immediately before the disposition 
of the property by the taxpayer, 


(d) the time the property 


(1) is delivered to the taxpayer, or to a person or 
partnership (in this paragraph referred to as the 
“other person”) that will use the property for the 
benefit of the taxpayer, or, where the property is 
not of a type that is deliverable, is made available 
to the taxpayer or the other person, and 


(ii) is capable, either alone or in combination with 
other property in the possession at that time of the 
taxpayer or the other person, of being used by or 
for the benefit of the taxpayer or the other person 
to produce a commercially saleable product or to 
perform a commercially saleable service, including 
an intermediate product or service that is used or 
consumed, or to be used or consumed, by or for the 
benefit of the taxpayer or the other person in pro- 
ducing or performing any such product or service, 


(e) in the case of property acquired by the taxpayer for 
the prevention, reduction or elimination of air or water 
pollution created by operations carried on by the tax- 
payer or that would be created by such operations if 
the property had not been acquired, the time at which 
the property is installed and capable of performing the 
function for which it was acquired, 


(f) in the case of property acquired by 


(1) a corporation a class of shares of the capital 
stock of which is listed on a prescribed stock 
exchange, 


(ii) a corporation that is a public corporation be- 
cause of an election made under subparagraph 
(b)(G) of the definition “public corporation” in sub- 
section 89(1) or a designation made by the Minister 
in a notice to the corporation under subparagraph 
(b)(i1) of that definition, or 
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(iii) a subsidiary wholly-owned corporation of a 
corporation described in subparagraph (i) or (ii), 


the end of the taxation year for which depreciation in 
respect of the property is first deducted in computing 
the earnings of the corporation in accordance with 
generally accepted accounting principles and for the 
purpose of the financial statements of the corporation 
for the year presented to its shareholders, 


(g) in the case of property acquired by the taxpayer in 
the course of carrying on a business of farming or fish- 
ing, the time at which the property has been delivered 
to the taxpayer and is capable of performing the func- 
tion for which it was acquired, 


(h) in the case of property of a taxpayer that is a motor 
vehicle, trailer, trolley bus, aircraft or vessel for which 
one or more permits, certificates or licences evidenc- 
ing that the property may be operated by the taxpayer 
in accordance with any laws regulating the use of such 
property are required to be obtained, the time all those 
permits, certificates or licences have been obtained, 


(i) in the case of property that 1s a spare part intended 
to replace a part of another property of the taxpayer if 
required due to a breakdown of that other property, the 
time the other property became available for use by 
the taxpayer, 


(j) in the case of a concrete gravity base structure and 
topside modules intended to be used at an oil produc- 
tion facility in a commercial discovery area (within the 
meaning assigned by section 2 of the Canada Petro- 
leum Resources Act) on which the drilling of the first 
well that indicated the discovery began before March 
5, 1982, in an offshore region prescribed for the pur- 
poses of subsection 127(9), the time the gravity base 
structure deballasts and lifts the assembled topside 
modules, and 


(k) where the property is (within the meaning assigned 
by subsection (4.1)) a replacement for a former pro- 
perty described in paragraph (4)(a) that was acquired 
before 1990 or that became available for use at or 
before the time the replacement property is acquired, 
the time the replacement property is acquired, 


and, for the purposes of paragraph (f), where depreciation 
is calculated by reference to a portion of the cost of the 
property, only that portion of the property shall be consid- 
ered to have become. available for use at the end of the 
taxation year referred to in that paragraph. 


Related Provisions: 13(21.2)(e)(iv) When property considered 
available for use following transfer to affiliated person; 13(30), (31) — 
Transfers of property; 20(28)— Deduction before available for use; 
87(2)§.6) — Continuing corporation; 248(19) — When property available 
for use. See additional Related Provisions at end of s. 13. 


History: Para. 13(27)(d) amended by 1998, c. 19, subsec. 73(6), applica- 
ble to property acquired after 1989. The para. formerly read: 


(d) the time the property is delivered or made available to the tax- 
payer and is capable, either alone or in combination with other pro- 
perty in the taxpayer’s possession at that time, of producing a com- 
mercially saleable product or performing a commercially saleable 
service, including an intermediate product or service that is used or 
consumed, or is to be used or consumed, by the taxpayer in produc- 
ing or providing any such product or service, 


See also under subsec. 13(29). 


Regulations: 1100(2)(a)(vii) (CCA in year property becomes available 
for use under 13(27)(b)); 3200, 3201 (prescribed stock exchanges for 
13(27)(f)(i)). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


Subdivision b — Income or Loss from a Business or Property 


(28) Idem — For the purposes of subsection (26) and 
subject to subsection (29), property that is a building or 
part thereof of a taxpayer shall be considered to have be- 
come available for use by the taxpayer at the earliest of 


(a) the time all or substantially all of the building is 
first used by the taxpayer for the purpose for which it 
was acquired, 


(b) the time the construction of the building is 
complete, 


(c) the time that is immediately after the beginning of 
the taxpayer’s first taxation year that begins more than 
357 days after the end of the taxpayer’s taxation year 
in which the property was acquired by the taxpayer, 


(d) the time that is immediately before the disposition 
of the property by the taxpayer, and 


(e) where the property is (within the meaning assigned 
by subsection (4.1)) a replacement for a former pro- 
perty described in paragraph (4)(a) that was acquired 
before 1990 or that became available for use at or 
before the time the replacement property is acquired, 
the time the replacement property is acquired, 


and, for the purpose of this subsection, a renovation, alter- 
ation or addition to a particular building shall be consid- 
ered to be a building separate from the particular building. 
Related Provisions: 13(21.2)(e)(iv) — When property considered 


available for use following transfer to affiliated person; 13(30), (31) — 
Transfers of property; 87(2)(j.6) — Continuing corporation. 


History: See under subsec. 13(29). 


Regulations: 1100(2)(a)(vii) (CCA in year property becomes available 
for use under 13(28)(c)). 


(29) Idem — For the purposes of subsection (26), where 
a taxpayer acquires property (other than a building that is 
used or is to be used by the taxpayer principally for the 
purpose of gaining or producing gross revenue that. is 
rent) in the taxpayer’s first taxation year (in this subsec- 
tion referred to as the “particular year’’) that begins more 
than 357 days after the end of the taxpayer’s taxation year 
in which the taxpayer first acquired property after 1989, 
that is part of a project of the taxpayer, or in a taxation 
year subsequent to the particular year, and at the end of 
any taxation year (in this subsection referred to as the “‘in- 
clusion year”) of the taxpayer 


(a) the property can reasonably be considered to be 
part of the project, and 


(b) the property has not otherwise become available 
for use, 


if the taxpayer so elects in prescribed form filed with the 
taxpayer’s return of income under this Part for the partic- 
ular year, that particular portion of the property the capital 
cost of which does not exceed the amount, if any, by 
which 


(c) the total of all amounts each of which is. the capital 
cost to the taxpayer of a depreciable property (other 
than a building that is used or is to be used by the tax- 
payer principally for the purpose of gaining or produc- 
ing gross revenue that is rent) that is part of the pro- 
ject, that was acquired by the taxpayer after 1989 and 
before the end of the taxpayer’s last taxation year that 
ends more than 357 days before the beginning of the 
inclusion year and that has not become available for 
use at or before the end of the inclusion year (except 
where the property has first become available for use 
before the end of the inclusion year because of this 
subsection or paragraph (27)(b) or (28)(c)) 
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exceeds 


(d) the total of all amounts each of which is the capital 
cost to the taxpayer of a depreciable property, other 
than the particular portion of the property, that is part 
of the project to the extent that the property is consid- 
ered, because of this subsection, to have become avail- 
able for use before the end of the inclusion year 


shall be considered to have become available for use im- 
mediately before the end of the inclusion year. 
History: Subsecs. 13(26) to (29) added by 1994, c. 7, Sch. II (1991, c. 


49), subsec. 9(11), applicable to property acquired by a taxpayer after 
1989 other than property acquired 


(a) from a person with whom the taxpayer was not dealing at arm’s 
length (otherwise than by reason of a right referred to in para. 
251(5)(b)) at the time the property was acquired, or 


(b) in the course of a reorganization in respect of which, if a dividend 
were received by a corporation in the course of the reorganization, 
subsec. 55(2) would not be applicable to the dividend by reason of the 
application of para. 55(3)(b), 


where the property was depreciable property of the person from whom it 
was acquired and was owned by that person before 1990. 


Regulations: 4609 (prescribed offshore region). 


Forms: T1031: Subsection 13(29) election re certain depreciable proper- 
ties, acquired for use in a long term project. 


(30) Transfers of property — Notwithstanding sub- 
sections (27) to (29), for the purpose of subsection (26), 
property of a taxpayer shall be deemed to have become 
available for use by the taxpayer at the earlier of the time 
the property was acquired by the taxpayer and, if applica- 
ble, a prescribed time, where 


(a) the property was acquired 


(i) from a person with whom the taxpayer was not 
dealing at arm’s length (otherwise than because of 
a right referred to in paragraph 251(5)(b)) at the 
time the property was acquired by the taxpayer, or 


(11) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation 
in the course of the reorganization, subsection 
55(2) would not apply to the dividend because of 
paragraph 55(3)(b); and 


(b) before the property was acquired by the taxpayer, 
it became available for use (determined without refer- 
ence to paragraphs (27)(c) and (28)(d)) by the person 
from whom it was acquired. 


History: Subsec. 13(30) substituted by 1994, c. 7, Sch. VII (1993, c. 24), 
s. 4, applicable to property acquired after 1989. Subsec. 13(30) formerly 
read: 


(30) Notwithstanding subsections (27) to (29), for the purposes of 
subsection (26), property of a taxpayer shall be deemed to have be- 
come available for use by the taxpayer at the time at which the pro- 
perty was acquired where 


(a) the property was acquired 


(i) from a person with whom the taxpayer was not dealing 
at arm’s length (otherwise than by reason of a right referred 
to in paragraph 251(5)(b)) at that time, or 


(ii) in the course of a reorganization in respect of which, if 
a dividend were received by a corporation in the course of 
the reorganization, subsection 55(2) would not be applica- 
ble to the dividend by reason of the application of para- 
graph 55(3)(b); and 


(b) the property had become available for use by the person 
from whom it was acquired (determined without reference to 
paragraphs (27)(c) and (28)(d)) before that time. 


Subsec. 13(30) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(11), 
applicable in respect of property acquired after 1989. 


Regulations: | 100(2.2)(j). 


S. 13(31) 


(31) Idem — For the purposes of paragraphs (27)(b) and 
(28)(c) and subsection (29), where a property of a tax- 
payer was acquired from a person (in this subsection re- 
ferred:to as “the transferor’) 


(a) with whom the taxpayer was, at the time the tax- 
payer acquired the property, not dealing at arm’s 
length (otherwise than because of a right referred to in 
paragraph 251(5)(b)), or 


(b) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) 
would not apply to the dividend because of the appli- 
cation of paragraph 55(3)(b), 


the taxpayer shall be deemed to have acquired the pro- 
perty at the time it was acquired by the transferor. 


History: Subsec. 13(31) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
9(11), applicable to property acquired after 1989. 


(32) Leased property — Where a taxpayer has leased 
property that is depreciable property of a person with 
whom the taxpayer does not deal at arm’s length, the 
amount, if any, by which 


(a) the total of all amounts paid or payable by the tax- 
payer for the use of, or the right to use, the property in 
a particular taxation year and before the time the pro- 
perty would have been considered to have become 
available for use by the taxpayer if the taxpayer had 
acquired the property, and that, but for this subsection, 
would be deductible in computing the taxpayer’s in- 
come for any taxation year 


exceeds 


(b) the total of all amounts received or receivable by 
the taxpayer for the use of, or the right to use, the pro- 
perty in the particular taxation year and before that 
time and that are included in the income of the tax- 
payer for any taxation year 


shall be deemed to be a cost to the taxpayer of a property 
included in Class 13 in Schedule II to the Income Tax 
Regulations and not to be an amount paid or payable for 
the use of, or the right to use, the property. 

History: Subsec. 13(32) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 


9(11), applicable to depreciable property of a person referred to in that 
subsection that was acquired by that person after 1989. 


(33) Consideration given for depreciable pro- 
perty — For greater certainty, where a person acquires a 
depreciable property for consideration that can reasonably 
be considered to include a transfer of property, the portion 
of the cost to the person of the depreciable property attrib- 
utable to the transfer shall not exceed the fair market 
value of the transferred property. 


Related Provisions: 68 — Allocation of amounts in consideration for 
disposition of property; 69(1) — Inadequate considerations. 


History: Subsec. 13(33) added by 1994, c. 21, subsec. 7(3), applicable to 
property acquired after November 1992: 


(34) Deductible expenses — Notwithstanding para- 
graph 1102(1)(a) of the Regulations, for taxation years 
that end after 1987 and before December 6, 1996, the 
classes of property prescribed for the purpose of para- 
graph 20(1)(a) are deemed to include property of a tax- 
payer that, if the Act were read without reference to sec- 
tions 66 to 66.4, would be included in one of the classes. 
History: Subsec. 13(34) added by 2001, c. 17, subsec. 6(9), applicable to 
taxation years that end after 1987 and before December 6, 1996. 

Related Provisions [s. 13]: 36 — Railway companies; 37(6) — Scien- 
tific research capital expenditures; 45(2) — Election where change in use; 
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68 — Allocation of amounts in consideration for disposition of property; 
70(5) —Depreciable and other capital property of deceased taxpayer; 
70(9.1) — Transfer of farm property from spouse’s trust to children of set- 
tlor; 70(12) — Capital cost of depreciable property on death; 73(2) — 
Capital cost and amount deemed allowed to spouse, etc. or trust; 
73(3)(e) — Inter vivos transfer of farm property by farmer to child; 
80(9)(c) — Reduction of. capital cost on debt forgiveness ignored for pur- 
poses of s. 13; 85(5)—Rules on transfers of depreciable. property; 
87(2)(d) — Amalgamations — depreciable property; 87(2)(1.3) — Amal- 
gamations — replacement property; 88(1)(f) — Winding-up; 97(4) — 
Where capital cost to partner exceeds proceeds of disposition; 98(3)(e) — 
Rules where partnership ceases to exist; 98(5)(e) — Rules where partner- 
ship business carried on as sole proprietorship; 104(5)(c) — Trust — 
deemed disposition of property; 104(16) — Trusts — capital cost allow- 
ance deduction; 107(2) — Distribution by trust in satisfaction of capital 
interest; 107.2 — Distribution by retirement compensation arrangement, 
132.1(1)(d) — Deemed capital cost of property following mutual fund re- 
organization; 138(11.8)— Rules on transfer of depreciable property; 
138(11.91)(f) — Computation of income of non-resident insurer. 


Definitions [s. 13]: “acquired” — 256(7)-(9); “affiliated” — 13(25), 
251.1; “amount” — 248(1); “amount payable” — 13(23.1), 138(12); “ap- 
propriate minister” — 13(21); “arm’s length” — 13(7)(e.1), 251; “assess- 
ment” — 248(1); “assistance” — 79(4), 125.4(5), 248(16), (16.1), (18), 
(18.1); “available for use” — 13(21.2)(e)Gv), 13(27)-(31),. 248(19); “busi- 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Can- 
ada” — 255; “capital cost” — 13(7)-(7.4), (10), 13(21.2)(g)@), 70(12), 
128.1(1)(c),  128.1(4)(c), 132.1(1)(d); “capital gain” —39(1), 248(1); 
“capital property” — 54, 248(1); “certified production” — Reg. 1104(2); 
“class of shares” — 248(6); “control” — 256(6)—(9); “conversion”, “con- 
version cost” — 13(21); “consequence of the death” — 248(8); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cost amount” —'248(1); “cost 
to an insurer of acquiring a mortgage or hypothec” — 13(23.1), 138(12); 
“depreciable property” — 13(21), 248(1); “disposition” — 248(1); “eligi- 
ble capital amount” — 14(1), 248(1); “eligible capital expenditure” — 
14(5), 248(1); “estate” — 104(1), 248(1); “farming” — 248(1); “fiscal pe- 
riod” — 249.1; “fishing”, “former business property” — 248(1); “former — 
property” — 13(4); “gaining or producing income” — 13(9); “gross reve- 
nue” — 248(1); “Her Majesty” — Interpretation Act 35(1); “income” — 
13(3)(b); “individual”, “life insurer’, “majority interest partner”, “Min- 
ister’, “motor vehicle” — 248(1); “1975 branch accounting election defi- 
ciency”, “1975-76 excess capital cost allowance” — 13(23.1), 138(12); 
“non-resident” — 248(1); “passenger vehicle’, “person”, “prescribed” — 
248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “public corpora- 
tion” — 89(1), 248(1); “regulation” — 248(1); “related” — 13(25), 
251(2); “replacement property” — 13(4), (4.1); “resident in Canada” — 
94(3)(a)(vi1), 250; “share”, “shareholder”, “subsidiary wholly-owned cor- 
poration” — 248(1); “tax payable” — 248(2); “taxable Canadian pro- 
perty” — 248(1); “taxation year’ — 11(2), 13(3)(a), 13(8), 249; “tax- 
payer” — 104(1), 248(1); “timber resource property” — 13(21), 248(1); 
“transferee” — 13(4.2)(a); “transferor” — 13(4.2)(a), 13(7)(e), 
13(21.2)(a), 13(31); “treaty-protected property” — 248(1); “trust” 
104(1), 248(1), (3); “undepreciated capital cost” — 13(21), 248(1); “writ- 
ten” -—— Interpretation Act 35(1)“writing’; “year” —11{2), 13(3)(a), 
13(8). 


Regulations [s. 13]: 1105 (prescribed classes of depreciable property). 
1.T. Application Rules [s. 13]: 20(1), (1.1), (3). 


Interpretation Bulletins [s. 13]: IT-151R5: Scientific research and 
experimental development expenditures; IT-297R2: Gifts in kind to char- 
ity and others; IT-325R2: Property transfers after separation, divorce and 
annulment. 


Forms [s. 13]: T2 SCH 8: Capital cost allowance. 


14. (1) Eligible capital property — inclusion in 
income from business — Where, at the end of a taxa- 
tion year, the total of all amounts each of which is an 
amount determined, in respect of a business of a taxpayer, 
for E in the definition “cumulative eligible capital” in 
subsection (5) (in this section referred to as an “eligible 
capital amount”) or for F in that definition exceeds the 
total of all amounts determined for A to D in that defini- 
tion in respect of the business (which excess is in this 
subsection referred to as “the excess”), there shall be in- 


Subdivision b — Income or Loss from.a Business or Property 


cluded in computing the taxpayer’s income from the busi- 
ness for the year the total of 


(a) the amount, if any, that is the lesser of 
(i) the excess, and 


(ii) the amount determined for F in the definition 
“cumulative eligible capital” in subsection (5) at 
the end of the year in respect of the business, and 


(b) the amount, if any, determined by the formula 


2/3 x (A-B-C-—D) 
where 
A is the excess, 


B is the amount determined for F in the definition 
“cumulative eligible capital” in subsection (5) at 
the end of the year in respect of the business, 


C is '/ of the amount determined for Q in the defini- 
tion “cumulative eligible capital” in subsection (5) 
at the end of the year in respect of the business, and 


D_ is the amount claimed. by the taxpayer, not exceed- 
ing the taxpayer’s exempt gains balance for the 
year in respect of the business. 


Related Provisions: 14(1.01) — Election to recognize capital gain in 
place of reducing CEC pool; 14(1.1) — Expenditure relating to qualified 
farm property; 14(3) — Non-arm’s length acquisition of ECP; 14(8) — 
Deemed residence in Canada; 14(9) — Effect of excessive election for 
capital gains exemption; 20(1)(b) — Cumulative eligible capital amount; 
20(4.2) — Bad debt from disposition of ECP; 24(1) — Ceasing to carry on 
business; 24(2)(d) — Business carried on by spouse or controlled corpora- 
tion; 28(1)(d) — Inclusion in farming or fishing income when using cash 
method; 39(9), (10) — Deduction from business investment loss; 
39.1(5) — Partnership income inclusion — exempt capital gains balance; 
53(1)(e)G)(A), (A.2), 53(2)(c)~i)(A), (A.2) — Adjustments to ACB of 
partnership interest; 70(5.1) — ECP of deceased; 70(9.8) — Farm. pro- 
perty used by corporation or partnership; 73(3) — Inter vivos transfer of 
farm property by farmer to child; 85(1)(d.1)-(d.12) — Rollover of pro- 
perty to corporation; 87(2)(f) — Amalgamation — continuing corporation; 
88(1)(c.1) — Windup — Amount to be included under 14(1)(b); 
98(3)(b) — Where partnership ceases to exist; 98(5)(h) — Where partner- 
ship business carried on as sole proprietorship; 107(2)(f) — Capital inter- 
est distribution by personal or prescribed trust; 107.4(3)(e) — Rollover of 
eligible capital property to trust; 110.6(17) — Capital gains exemption — 
ordering rule; 146(1)‘‘earned income’’(h) — Amount under 14(1)(a)(v) ex- 
cluded from earned income for RRSP purposes; 248(1)‘eligible capital 
amount” — Definition applies to entire Act; 257 — Formula cannot calcu- 
late to less than zero. 


History: Subsec. 14(1) amended by 2001, c. 17, subsec. 7(1), applicable 
to taxation years that end after February 27, 2000 except that, for taxation 
years that ended after February 27, 2000 and before October 18, 2000, the 
reference to the fraction “*/;” in the formula in para. 14(1)(b) shall be read 
as a reference to the fraction ““/s”. The subsec. formerly read: 


14. (1) Inclusion in income from business [eligible capital pro- 
perty] — Where, at the end of a taxation year, the total of all 
amounts each of which is an amount determined, in respect of a 
business of a taxpayer, for E in the definition “cumulative eligible 
capital” in subsection (5) (in this section referred to as an “eligible 
capital amount’) or for F in that definition exceeds the total of all 
amounts determined for A to D in that definition in respect of the 
business (which excess is in this subsection referred to as “the 
excess”), 


(a) in the case of a taxpayer (other than 
(i) a corporation, 
(ii) a partnership all the members of which were 
(A) corporations, 


(B) partnerships all the members of which were corpo- 
rations, or 


(C) partnerships described in this subparagraph, or 


(iii) a partnership that was not a Canadian partnership 
throughout the year) 


S. 14(1) 


who was resident in Canada throughout the year, 
(iv) the amount, if any, that is the lesser of 
(A) the excess, and 


(B) the amount determined for F in the definition “‘cu- 
mulative eligible capital” in subsection (5) at the end of 
the year in respect of the business 


shall be included in computing the taxpayer’s income from 
that business for the year, and 


(v) there shall be included in computing the taxpayer’s in- 
come from the business for the year the amount determined 
by the formula 


A—B=G=D 
where 
Ais the excess, 


Bis the amount.determined for F in the definition ““cumu- 
lative eligible capital” in subsection (5) at the end of 
the year in respect of the business, 


Cis '/ of the amount determined for Q in the definition 
“cumulative eligible capital” in subsection (5) at the 
end of the year in respect of the business, and 


Dis such amount as the taxpayer claims, not exceeding 
the taxpayer’s exempt gains balance in respect of the 
business for the year 


(b) in any other case, the amount, if any, by which the excess 
exceeds 2 of the amount determined for Q in the definition 
“cumulative eligible capital” in subsection (5) in respect of the 
business shall be included in computing the taxpayer’s income 
from that business for that year. 


The closing words of subpara. 14(1)(a)(v) repealed by 1998, c. 19, subsec. 
74(1), applicable to fiscal periods that end after February 22, 1994, other- 
wise than solely because of an election under subsec, 25(1). The closing 
words formerly read: 


and, for the purposes of section 110.6 and of paragraph 3(b) as it 

applies for the purposes of that section, the total of all amounts each 
of which is the portion of the amount so included that can reasona- 
bly be attributed to proceeds of a disposition in the year of a quali- 
fied farm property (within the meaning assigned by subsection 
110.6(1)) in excess of the taxpayer’s cost of the property shall be 
deemed to be a taxable capital gain of the taxpayer from the disposi- 
tion in the year of qualified farm property. 


Subpara. 14(1)(a)(v) amended by 1995, c. 3, subsec. 5(1), applicable to 
fiscal periods that end after February 22, 1994 otherwise than because of 
an election under subsec. 25(1). Subpara. (v): formerly read: 


(v) the amount, if any, by which the excess exceeds the total of 
(A) the amount determined under subparagraph (iv), and 


(B) ‘2 of the amount determined for Q in the definition “cumu- 
lative eligible capital” in subsection (5) in respect of the 
business 


shall be deemed to be a taxable capital gain of the taxpayer from a 
disposition of capital property by the taxpayer in the year and, for 
the purposes of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year; and 


Subpara. 14(1)(a)(v) and para. 14(1)(b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 10(1), applicable 


(a) in the case of a corporation, to taxation years commencing after 
June 1988, and 


(b) in any other case, to fiscal periods commencing after 1987. 


That subpara. and para. formerly read: 


(v) the amount, if any, by which the excess exceeds the amount 
determined under subparagraph (iv) shall be deemed to be a 
taxable capital gain of the taxpayer from a disposition of capital 
property by the taxpayer in the year and, for the purposes of 
section 110.6, that property shall be deemed to have been dis- 
posed of by the taxpayer in the year; and 


(b) in any other case, the excess shall be included in computing the 
taxpayer’s income from that business for that year. 


Selected Cases [subsec. 14(1)]: Toronto Refiners & Smelters Ltd. v. 
R., [2003] 1 C.T.C. 365 (FCA) (Purpose of payment was civic, not for 
gaining or producing income, therefore not ECE); Fortino v. R., [2000] | 
C.T.C. 349 (FCA); aff’ g [1997] 2 C.T.C. 2184 (TCC) (Non-competition 


S. 14(1) 


agreement proceeds not eligible capital amounts); Edmonton Plaza Hotel 
(1980) Ltd. v. R., [1987] 2 C.T.C. 153 (FCTD) (Amount paid to munici- 
pality for provision of parking spaces required for expansion was capital); 
R. v. Goodwin Johnson (1960) Ltd., [1986] 1 C.T.C. 448 (FCA) (Amount 
paid to company for surrender of rights under contract not eligible capital 
amount); Tekarra Lodge Ltd. v. R., [1985] 1 C.T.C. 334 (FCTD) (Proceeds 
of disposition of expired government licence were amounts received in 
respect of government right); Brooke Bond Foods Ltd. vy. R., [1984] C.T.C. 
115 (FCTD) (Cost of plans for construction eligible capital expenditure 
even though building not built); R. v. Timagami Financial Services Ltd., 
[1982] C.T.C. 314 (FCA) (Goodwill portion of proceeds payable in subse- 
quent year not included in current year eligible capital amount); R. v. 
Lague, Leopold, Ltd., [1981] C.T.C. 348 (FCTD) (Sale of rights under 
contract less than two years after closing was sale of eligible capital pro- 
perty, not adventure in nature of trade). 


1.T. Application Rules: 21(1). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 
365R2: Damages, settlements and similar receipts; IT-386R: Eligible capi- 
tal amounts. See also list at end of s. 14. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser. 


(1.01) Election re capital gain — Where, at any time 
in a taxation year, a taxpayer disposes of an eligible capi- 
tal property (other than goodwill) in respect of a business, 
the cost of the property to the taxpayer can be determined, 
the proceeds of the disposition (in this subsection referred 
to as the “actual proceeds”) exceed that cost, the tax- 
payer's exempt gains balance in respect of the business 
for the year is nil and the taxpayer so elects under this 
subsection in the taxpayer’s return of income for the year, 


(a) for the purposes of subsection (5), the proceeds of 
disposition of the property are deemed to be equal to 
that cost; 


(b) the taxpayer is deemed to have disposed at that 
time of a capital property that had at that time an ad- 
justed cost base to the taxpayer equal to that cost, for 
proceeds of disposition equal to the actual proceeds; 
and 


ee Be the Aeon xce > i = 
ble capital expenditure in respe 


the property, that eligible capital expenditure can be de- 


termined and, for taxpayers who are individuals, the tax- 


payer’s exempt gains _ in cog ene ~ ~ business : 


for the taxation year is nil: 


(a) for the purpose of Bie cucn 5) eine thai the ] 


description of A in the definition “cumulative eligi- 


‘ble capital”, the proceeds of disposition of the pro- — 
perty are deemed to be fare | to Me. amount of fat 


eligible capital expenditure; 


(b) the taxpayer is deemed to have wisps at hake 
time of a capital property that had, immediately 
before that time, an adjusted cost base to the tax- 
payer equal to the amount of that eligible capital ex- 
penditure, for proceeds of Bienen cae to the 
actual proceeds; and : - 
Application: The February 27, 2004 draft ie pieiation. subsec. 71), will 


amend the portion of subsec. 14(1.01) before para. (c) to read as above, 
applicable to dispositions of eligible capital property that occur in taxa- 
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tion years that end after February 27, 2000 except that, in its application 
to those dispositions of eligible capital property that occur before De- _ 
cember 21, 2002, the amended portion is to be read as iokows: 


(1.01) A taxpayer may, in the taxpayer’s return of income for a . 
taxation year, elect that the following rules apply to a disposition 
made at any time in the taxation year of an eligible capital pro- 
perty (other than goodwill) in respect of a business, if the tax-_ 
-payer’s actual proceeds of the disposition exceed the taxpayer’ s 
cost of the property, that cost can be determined and, for taxpay-_ 
ers who are individuals, the taxpayer’s exempt gains palance, OD 
respect of the business for the taxation year is nil: 


_ (a) for the purposes of subsection (5), the oe. of disposi 
tion of the property are deemed to be cue to that oie _ 


_ (b) the taxpayer is deemed to have disposed at that time ofa a 
capital property that had, immediately before that time, an ad- _ 
CC. ee cost base to the eee — to at cost, for pro- _ 


ar Ae “Where the ee ee ie) Seibied. 
deemed to have disposed of a capital property 
1 cost base equal to that cost, for proceeds of 
: he Loi of the —— ite 


ion es a paver to lee i _ 
f is come for a taxation ee oF whe disp ae - 


(c) where the eligible capital property is at that time a 
qualified farm property (within the meaning assigned 
by subsection 110.6(1)) of the taxpayer, the capital 
property deemed by paragraph (b) to have been dis- 
posed of by the taxpayer is deemed to have been at 
that time a qualified farm property of the taxpayer. 


Related Provisions: 14(1.02) — Parallel election for property acquired 
before 1972; 14(1.03) — Non-application of 14(1.01); 14(3) — Effect of 
14(1.01) on non-arm’s length acquisition of ECP; 96(3) — Election by 
members of partnership. 


History: Subsec. 14(1.01) added by 2001, c. 17, subsec. 7(1), applicable 
to taxation years that end after February 27, 2000. 


sq retononed Addition - ~~ -14(1 02), (1 03) 


foperty’ acquired with pre- | 
1972 outlays or expenditures — If at any time in a 
taxation year a taxpayer has disposed of an eligible cap- 
ital property in respect of which an outlay or expendi- 
ture to acquire the property was made before 1972 
(which outlay or expenditure would have been an eligi- 
ble capital expenditure if it had been made or incurred 
as a result of a transaction that occurred after 1971), the - 
taxpayer’s actual proceeds of the disposition exceed the 
total of those outlays or expenditures, that total can be 
determined, subsection 21(1) of the Income Tax Appli- 
cation Rules applies in respect of the disposition and, 
for taxpayers who are individuals, the taxpayer’s ex- 
empt gains balance in respect of the business for the tax-_ 
ation year is nil, the taxpayer may, in the taxpayer's re-- 
turn of income for the taxation year, or with an election 
under subsection 83(2) filed on or before the taxpayer’s 


Subdivision b — Income or Loss from a Business or Property S. 14(1.1)(b) 


filing-due date for the taxation Sealy elect that ne a / 
lowing rules apply: — 


(a) for the purpose or Seb etion (5) other a ke 
description of A in the definition “cumulative. eligi- 
ble capital”, the proceeds of owen I _ 
perty are deemed to be nil; 


(b) the taxpayer is deemed to have dis, 
time of a capital property that had, 
: alone that time, an aginst ¢ ee 


" i the amount determined, in respec 


( of pr perty that 
were. fade after 1971 
the election under sub 


- male cee 
agreed on in tha : 
__ perty was less than the fair m 
: rey at the time it was so acqi 


2 whol the ecigible capital aan’ en 
of the acquisition | OF the Pioee 


__ determined. 7 : 
Technical Notes: New aubecution 14Q. 03) j is added, concur- _ 
rently with the amendment of subsection 14(1.01) of the Act 


and the addition of new subsection 14(1.02) of the Act, to pre 
clude a taxpayer from making an election under those subsec- 
tions in respect of eligible capital property that is goodwill. _ 
Subsection 14(1.03) also precludes an election by a corporation — 
under those subsections for property acquired in circumstances _ 
where an election was made under subsection 85(1) or (2) of. 
the Act, if the amount agreed on as the corporation’s cost under - 
those subsections was less than the fair market value of the 
property at the time it was so acquired. However, this rule only. 
applies in circumstances where the corporation is dealing at 
non-arm’s length with the transferor of the property. and the eli- — 
gible capital expenditure of the transferor to acquire the pro- 
perty cannot be determined. The exclusion from electing for 
property acquired in a rollover prevents the conversion of pro- _ 
perty with no determinable cost into property with a cost that is 
determinable for tax purposes. 

Application: The February 27, 2004 draft legislation, subsec. 7(2), will 
add subsecs. 14(1.02) and (1.03), applicable to dispositions of eligible 
capital property that occur after December 20, 2002, except that subsec. 


+ 
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14(1,03), in its application to those dispositions that occur on or before 
February 27, 2004, is to be read without reference to its paragraph (b). 


(1.1) Deemed taxable capital gain — For the pur- 
poses of section 110.6 and paragraph 3(b) as it applies for 
the purposes of that section, an amount included under 
paragraph (1)(b) in computing a taxpayer’s income for a 
particular taxation year from a business is deemed to be a 
taxable capital gain of the taxpayer for the year from the 
disposition in the year of qualified farm property to the 
extent of the lesser of 


(a) the amount included under paragraph (1)(b) in 
computing the taxpayer's income for the particular 
year from the business, and 


(b) the amount determined by the formula 


A-B 
where 
A is the amount by which the total of 


(1) */4 of the total of all amounts each of which is 
the taxpayer’s proceeds from a disposition in a 
preceding taxation year that began after 1987 
and ended before February 28, 2000 of eligible 
capital property in respect of the business that, 
at the time of the disposition, was a qualified 
farm property (within the meaning assigned by 
subsection 110.6(1)) of the taxpayer, 


(ii) 7/3 of the total of all amounts each of which 
is the taxpayer’s proceeds from a disposition in 
the particular year or a preceding taxation year 
that ended after February 27, 2000 and before 
October 18, 2000 of eligible capital property in 
respect of the business that, at the time of the 
disposition, was a qualified farm property 
(within the meaning assigned: by subsection 
110.6(1)) of the taxpayer, and 


(iil) 2 of the total of all amounts each of which 
is the taxpayer’s proceeds from a disposition in 
the particular year or a preceding taxation year 
that ended after October 17, 2000 of eligible 
capital property in respect of the business that, 
at the time of the disposition, was a qualified 
farm property (within the meaning assigned by 
subsection 110.6(1)) of the taxpayer 


exceeds the total of 


(iv) */4 of the total of all amounts each of which 

is 
(A) an eligible capital. expenditure of the 
taxpayer in respect of the business that was 
made or incurred in respect of a qualified 
farm property disposed of by the taxpayer in 
a preceding taxation year that began after 
1987 and ended before February 28, 2000, 
or 


(B) an outlay or expense of the taxpayer that 
was not deductible in computing the tax- 
payer’s income and that was made or in- 
curred for the purpose of making a disposi- 
tion referred to in clause (A), 


(v) 7 of the total of all amounts each of which 
1s 
(A) an eligible capital expenditure of the 
taxpayer in respect of the business that was 
made or incurred in respect of a qualified 
farm property disposed of by the taxpayer in 
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the particular year or a preceding taxation 
year that ended after February 27, 2000 and 
before October 18, 2000, or 


(B) an outlay or expense of the taxpayer that 
was not deductible in computing the tax- 
payer's income and that was made or in- 
curred for the purpose of making a disposi- 
tion referred to in clause (A), and 


(vi) '/2 of the total of all amounts each of which 

is 
(A) an eligible capital expenditure of the 
taxpayer in respect of the business that was 
made or incurred in respect of a qualified 
farm property disposed of by the taxpayer in 
the particular year or a preceding taxation 
year that ended after October 17, 2000, or 


(B) an outlay or expense of the taxpayer that 
was not deductible in computing the tax- 
payer’s income and that was made or in- 
curred for the purpose of making a disposi- 
tion referred to in clause (A), and 


B. is the total of all amounts each of which is 


(i) that portion of an amount deemed by subpar- 
agraph (1)(a)(v) (as it applied in respect of the 
business to fiscal periods that began after 1987 
and ended before February 23, 1994) to be a 
taxable capital gain of the taxpayer that can rea- 
sonably be attributed to a disposition of a quali- 
fied farm property of the taxpayer, or 


(11) an amount deemed by this section to be a 
taxable capital gain of the taxpayer for a taxa- 
tion year preceding the particular year from the 
disposition of qualified farm property of the 
taxpayer. 
Related Provisions: 110.6(2) — Capital gains exemption for qualified 
farm property; 257 — Formula cannot calculate to less than zero. 


History: The portion of subsec. 14(1.1) before the description of B in 
para. (b) amended by 2001, c. 17, subsec. 7(2), applicable to taxation years 
that end after February 27, 2000. That portion formerly read: 


(1.1) For the purposes of section 110.6 and of paragraph 3(b) as it 
applies for the purposes of that section, an amount included under 
subparagraph (1)(a)(v) in computing a taxpayer’s income for a par- 
ticular taxation year from a business is deemed to be a taxable capi- 
tal gain of the taxpayer for the year from the disposition in the year 
of qualified farm property to the extent of the lesser of 


(a) the amount included under subparagraph (1)(a)(v) in com- 
puting the taxpayer’s income for the particular year from the 
business, and 


(b) the amount determined by the formula 


DNS? 
where 


A is */4 of the amount determined in respect of the taxpayer 


for the particular year equal to the amount, if any, by which 


(i) the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition in the particular 
year or a preceding taxation year that began after 1987 
of an eligible capital property in respect of the business 
that, at the time of disposition, was a qualified farm 
property (as defined in subsection 110.6(1)) of the 
taxpayer 
exceeds 
(ii) the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer 
in respect of the business that was made or in- 
curred in respect of a qualified farm property dis- 
posed of by the taxpayer in the particular year or a 
preceding taxation year that began after 1987, or 
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(B) an outlay or expense of the taxpayer that was 
not deductible in computing the taxpayer’s income 
and was made or incurred for the purpose of mak- 
ing a disposition referred to in subparagraph (i), 
and 
Subsec. 14(1.1) added by 1998, c. 19, subsec. 74(2), applicable to fiscal 
periods that end after February 22, 1994, otherwise than solely because of 
an election under subsec. 25(1). 


(2) Amount deemed payable — Where any amount 
is, by any provision of this Act, deemed to be a taxpayer’s 
proceeds of disposition of any property disposed of by the 
taxpayer at any time, for the purposes of this section, that 
amount shall be deemed to have become payable to the 
taxpayer at that time. 

Interpretation Bulletins: See list at end of s. 14. 


(3) Acquisition of eligible capital property [not at 
arm’s length] — Notwithstanding any other provision 
of this Act, where at any particular time a person or part- 
nership (in this subsection referred to as the “taxpayer’’) 
has, directly or indirectly, in any manner whatever, ac- 
quired an eligible capital property in respect of a business 
from a person or partnership with which the taxpayer did 
not deal at arm’s length (in this subsection referred to as 
the “transferor”) and the property was an eligible capital 
property of the transferor (other than property acquired by 
the taxpayer as a consequence of the death of the trans- 
feror), the eligible capital expenditure of the taxpayer in 
respect of the business is, in respect of that acquisition, 
deemed to be equal to */s of the amount, if any, by which 


(a) the amount determined for E in the definition “cu- 
mulative eligible capital” in subsection (5) in respect 
of the disposition of the property by the transferor 


Subdivision b — Income or Loss from a Business or Property 


na neon iran: 


exceeds the total of 


(b) the total of all amounts that can reasonably be con- 
sidered to have been claimed as deductions under sec- 
tion 110.6 for taxation years that ended before Febru- 
ary 28, 2000 by any person with whom the taxpayer 
was not dealing at arm’s length in respect of the dispo- 
sition of the property by the transferor, or any other 
disposition of the property before the particular time, 


(b.1) %/s of the total of all amounts that can reasonably 
be considered to have been claimed as deductions 
under section 110.6 for taxation years that ended after 
February 27, 2000 and before October 18, 2000 by 
any person with whom the taxpayer was not dealing at 
arm’s length in respect of the disposition of the pro- 
perty by the transferor, or any other disposition of the 
property before the particular time, and 


(b.2) */ of the total of all amounts that can reasonably 
be considered to have been claimed as deductions 
under section 110.6 for taxation years that end after 
October 17, 2000 by any person with whom the tax- 
payer was not dealing at arm’s length in respect of the 
disposition of the property by the transferor, or any 
other disposition of the property before that particular 
time, 


except that, where the taxpayer disposes of the property 
after the particular time, the amount of the eligible capital 
expenditure deemed by this subsection to be made by the 
taxpayer in respect of the property shall be determined at 
any time after the disposition as if the total of the amounts 
determined under paragraphs (b), (b.1) and (b.2) in re- 
spect of the disposition were the lesser of 


(c) the amount otherwise so determined, and 
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(d) the amount, if any, by which 


(i) the amount determined under paragraph (a) in 
respect of the disposition of the property by the 
transferor 


exceeds 


(ii) the amount determined for E in the definition 
“cumulative eligible capital” in subsection (5) in 
respect of the disposition of the Pacey by the 
taxpayer. 

Related Provisions: 110.6(19)(b)(ii) — Where election made to trigger 


capital gains exemption; 248(8)— Occurrences as a consequence of 
death. 


History: The portion of subsec. 14(3) before para. (c) amended: by 2001, 
c. 17, subsec. 7(3), applicable to taxation years that end after February 27, 
2000. That portion formerly read: 


(3) Notwithstanding any other provision of this Act, where at any 
time a person or partnership (in this subsection referred to as the 
“taxpayer’) has, directly or indirectly, in any manner whatever, ac- 
quired an eligible capital property in respect ofa business from a 
person or partnership with whom the taxpayer did not deal at arm’s 
length (in this subsection referred to as the “transferor”) and the 
property was an eligible capital property of the transferor (other 
than property acquired by. the taxpayer as a consequence of the 
death of the transferor), the eligible capital expenditure of the tax- 
payer in respect of the business shall, in respect of that acquisition, 
be deemed to be equal to */3 of the amount, if any, by which 


(a) the amount determined for E in the definition “cumulative 
eligible capital” in subsection (5) in respect of the disposition of 
the property by the transferor 


exceeds 


~ (b) the.total of all amounts that can reasonably be considered to 
have been claimed as deductions under section 110.6 by any 

_ person with whom the taxpayer was not dealing at arm’s length 

in respect of the disposition of the property by the transferor, or 
any other disposition of the property before that time, 


except that, where the taxpayer disposes of the property after that 
time, the amount of the eligible capital expenditure deemed by this 
subsection to be made by the taxpayer in respect of the property 
shall be determined at any time after the disposition as if the amount 
determined under paragraph (b) in respect thereof were the lesser of 


Subsec. 14(3) substituted by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 
10(2), applicable with respect to acquisitions of property occurring after 
1987, except that, in its application to acquisitions by a taxpayer after 
1987 and before the taxpayer’s adjustment time in respect of the business 
in which the property is used, the reference to “4/3 of” shall be read as a 
reference to “2 times”. Subsec. 14(3) formerly read: 


(3) Acquisition of eligible capital property — Notwithstanding 
any other provision of this Act, where at a particular time a person 
or partnership (in this subsection referred to as the “taxpayer”) has, 
directly or indirectly, in any manner whatever, acquired an eligible 
capital property in respect of a business from a person or partner- 
ship that disposed of the property to the taxpayer and with whom 
the taxpayer did not deal at arm’s length, and the property that was 
disposed of was an eligible capital property of the person or partner- 
ship, the eligible capital expenditure in respect of the business made 
by the taxpayer relating to the acquisition shall be deemed to be */s 
of the amount, if any, by which 


(a), the amount determined for E in the definition “cumulative 
eligible capital” in subsection (5) by the person or partnership 
in respect of the disposition 


exceeds 


(b) the amount, if any, determined under subparagraph (1)(a)(v) 
by the person or partnership in respect of the disposition to the 
extent that the amount may reasonably be considered to have 
been claimed by any person as a deduction under section 110.6. 


Interpretation Bulletins: See list at end of s. 14. 


(4) References to “taxation year” or “year” — 
Where a taxpayer is an individual and the taxpayer’s in- 
come for a taxation year includes income from a business 
the fiscal period of which does not coincide with the cal- 
endar year, for greater certainty a reference in this section 


S. 


to a “taxation year” or “year” shall be read as a reference | Technical Notes: The definiti 
to a “fiscal period” or “period”. tal” in subsection 14(5 provid 


Related Provisions: | 1(2) — References to “taxation year” or “‘year” of 
an individual. 


(5) Definitions — In this section, 


‘adjustment time” of a taxpayer in respect of a business 


1S 


Related Provisions: 248(1)‘adjustment time” — Definition applies to 
entire Act. 


“cumulative eligible capital’ of a taxpayer at any time 
in respect of a business of the taxpayer means the amount 
determined by the formula 


where 
A is */4 of the total of all eligible capital expenditures in 


Application: The February 2), 2004 draft en subsec. 74), will _ 
amend the description of A in the definition “cumulative eligible capi- 

tal” in subsec. 14(5) to read as a Bs ih to taxation —_ that 
end after February 27, 2000. 


: payer’ S adju ) 
the total of all am 
By ne tome 


“where: _ 
a is ‘the am 
- enue 8 
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payer's. cumulative eligible 
pose of determining the taxp 
of eligibl 


(a) in the case of a corporation formed as a result of an 
amalgamation occurring after June 30, 1988, the time 
immediately before the amalgamation, 


(b) in the case of any other corporation, the time im- 
mediately after the commencement of its first taxation 
year commencing after June 30, 1988, and 


(c) for any other taxpayer, the time immediately after 
the commencement of the taxpayer’s first fiscal period 
commencing after 1987 in respect of the business. 


(AS BHC? DAD DAES) 


respect of the business made or incurred by the tax- 
payer before that time and after the taxpayer’s adjust- 
ment time, 


Brabaaed a ndme 


“under section HO. 6 Shy the 
that disposition, © - 


‘ACS iS he transferor” s a) 
Hou, ands 


A.4 is the transferor’s. total proceeds of disposition 
of eligible. capital property in the taxation year © Of 
the transferor in which the Pepe. d 
A.1 was disposed of, 
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Subdivision b — Income or Loss from a Business or Property 


the capital gains exemption — 
claimed by Mr. X 


20 it 
200, 000 
100,000 


Amount mclided in ee : 


that the wae cannot be negative 2 edie a after the end id of 
the year. In this regard, variable F in the calcu lly 

reduces the pool by the total amount oO: 
claimed in prior years (generally, variable P), 
included it in income in pier cons tee 


Variable R in the definition ’ cumulenye, eligible capital 
amended to ensure > that ¢ amounts inched in the: income of a 


continue : to he theluded 5 in the oon sl y ads 


Bis the total of 


(a) *%2 of all amounts included under paragraph 
(1)(b) in computing the taxpayer’s income from the 
business for taxation years that ended before that 
time and after October 17, 2000, 


(b) %/s of all amounts included under. paragraph 
(1)(b) in computing the taxpayer’s income from the 
business for taxation years that ended 


(i) before that time, and 


(11) after February 27, 2000 and before October 
18, 2000, 


(c) all amounts included under paragraph (1)(b) in 
computing the taxpayer’s income from the business 
for taxation years that ended 


(i) before the earlier of that time and February 
28, 2000, and 


(11) after the taxpayer’s adjustment time, 


(d) all amounts each of which is the amount that 
would have been included under subparagraph 
(1)(a)(v) (as that subparagraph applied for taxation 
years that ended before February 28, 2000) in com- 
puting the taxpayer’s income from the business, if 
the amount determined for D in that subparagraph 
for the year were nil, for taxation years that ended 


(1) before the earlier of that time and February 
28, 2000, and 


(11) after February 22, 1994, and 


(e) all taxable capital gains included, because of 
the application of subparagraph (1)(a)(v) (as that 
subparagraph applied for taxation years that ended 
before February 28, 2000) to the taxpayer in re- 
spect of the business, in computing the taxpayer’s 
income for taxation years that began before Febru- 
ary 23, 1994, 


C is %2 of the amount, if any, of the taxpayer’s cumula- 
tive eligible capital in respect of the business at the 
taxpayer’s adjustment time, 

D is the amount, if any, by which 

(a) the total of all amounts deducted under para- 
graph 20(1)(b) in computing the taxpayer’s income 
from the business for taxation years ending before 
the taxpayer’s adjustment time 


89 


S. 14(5) cum 


exceeds 


(b) the total of all amounts included under subsec- 
tion (1) in computing the taxpayer’s income from 
the business for taxation years ending before the 
taxpayer’s adjustment time, 


D.1 is, where the amount determined by B exceeds zero, 
‘2 of the amount determined for Q in respect of the 
business, 


E is the total of all amounts each of which is 7/4 of the 
amount, if any, by which 


(a) an amount which, as a result of a disposition 
occurring after the taxpayer’s adjustment time and 
before that time, the taxpayer has or may become 
entitled to receive, in respect of the business car- 
ried on or formerly carried on by the taxpayer 
where the consideration given by the taxpayer 
therefor was such that, if any payment had been 
made by the taxpayer after 1971 for that considera- 
tion, the payment would have been an eligible cap- 
ital expenditure of the taxpayer in respect of the 
business 


exceeds 


(b) all outlays and expenses to the extent that they 
were not otherwise deductible in computing the 
taxpayer's income and were made or incurred by 
the taxpayer for the purpose of ‘giving that consid- 
eration, and 


is the amount determined by the formula 


(P+P.1+Q)-R 
where 


P is the total of all amounts deducted under para- 
graph 20(1)(b) in computing the taxpayer’s income 
from the business for taxation years ending before 
that time and after the taxpayer’s adjustment time, 


P.1 is the total of all amounts each of which is an 
amount by which the cumulative eligible capital of 
the taxpayer in respect of the business is required 
to be reduced at or before that time because of sub- 
section 80(7), 


is the amount, if any, by which 


(a) the total of all amounts deducted under para- 
graph 20(1)(b) in computing the taxpayer’s in- 
come from the business for taxation years end- 
ing before the taxpayer’s adjustment time 


exceeds 


(b) the total of all amounts included under sub- 
section (1) in computing the taxpayer’s income 
for taxation years ending before the taxpayer’s 
adjustment time, and 


is the total of all amounts included, in computing 
the taxpayer’s income from the business for taxa- 
tion years that ended before that time and after the 
taxpayer’s adjustment time, under subparagraph 
(1)(a)(iv) in respect of taxation years that ended 
before February 28, 2000 and under paragraph 
(1)(a) in respect of taxation years that end after 
February 27, 2000; 


Proposed Amendment — 
14(5)“cumulative eligible capital”R 


is the total of all amounts each of which is an 
amount included, in computing the taxpayer’s in- 
come from the business for a taxation year that 


S. 14(5) cum 


ended before that time and after the taxpayer’s 
adjustment time 


(a) in the case of a taxation year that ends af- 
ter February 27, 2000, under paragraph (1 )(a), 
ae: ‘, oe 


(b) in the case of a taxation year that ended 
before February 28, 2000, | . 


(i) under subparagraph (1)(a)Giv), as that 
subparagraph applied in oa oy - one tax- 
ation year, or ¢. >. 


(ii) under paragraph. (1)), as ius para- 

graph applied in respect of that taxation 

_ year, to the extent that the amount so in- 

cluded is in respect of an amount include d 

in the amount determined for P; | ; 

Roplicatiort The February 27, 2004 draft legislation, subsec. 7(5), will 

amend the description of R in the definition “cumulative eligible capi- 

tal” in subsec. 14(5) to read as ahores 1 to tanger nee that 
end after February 27, 2000. S 

Technical Notes: See under 14(5)"cumulative tigi oF 

tal”A above. 


Related Provisions: 14(1)—JInclusion in income from business; 
141.01), (1.02) — Election to recognize capital gain in place of reducing 
CEC pool; 14(3) — Non-arm’s length acquisition of eligible capital pro- 
perty; 14(12) — Acquisition of eligible capital property by affiliated per- 
son on cessation of business; 20(1)(b) — Annual deduction of 7% of cu- 
mulative eligible capital; 20(4.2)— Bad debts; 20(4.3) — Deemed 
allowable capital loss on bad on disposition of eligible capital property; 
24(1) — Ceasing to carry on business; 24(2)(d) — Business carried on by 
spouse or controlled corporation; 70(5.1) — Eligible capital property of 
deceased; 87(2)(f) — Amalgamations — cumulative eligible capital; 
89(1) — Capital dividend account; 98(3)(b) — Rules where partnership 
ceases to exist; 98(5)(h) — Where partnership business carried on as sole 
proprietorship; 248(1)“cumulative eligible capital” — Definition applies 
to entire Act; 248(38)(c) — Anti-avoidance — selling property and donat- 
ing proceeds; 257 — Formula amounts cannot calculate to less than zero. 


History: The descriptions of B and R in the definition “cumulative eligi- 
ble capital” in subsec. 14(5) amended by 2001, c. 17, subsecs. 7(4) and 
(5), applicable to taxation years that end after February 27, 2000. Those 
descriptions formerly read: 


B is the total of 


(a) all amounts each of which is the amount that would 
have been included under subparagraph (1)(a)(v) in com- 
puting the taxpayer’s income from the business for a taxa- 
tion year that ended before that time and after February 22, 
1994 if the amount determined for D in that subparagraph 
for the year were nil, 


(b) all amounts included under paragraph (1)(b) in comput- 
ing the taxpayer’s income from the business for taxation 
years that ended before that time and after the taxpayer’s 
adjustment time, and 


(c) all taxable capital gains included, because of the appli- 
cation of subparagraph (1)(a)(v) to the taxpayer in respect 
of the business, in computing the taxpayer’s income for 
taxation years that began before February 23, 1994. 


Ris the total of all amounts included under subparagraph 
(1)(a)(iv) in computing the taxpayer’s income from the business 
for taxation years ending before that time. and after the tax- 
payer’s adjustment time; 


P.1 added to the second formula in the definition “cumulative eligible cap- 
ital” in subsec. 14(5) and its description added by 1995, c. 21, subsecs. 
3(1) and (2), applicable to taxation years that end after February 21, 1994. 


The description of B in the definition “cumulative eligible capital” in sub- 
sec. 14(5) amended by 1995, c. 3, subsec. 5(2), applicable to fiscal periods 
that end after February 22, 1994 otherwise than because of an election 
under subsec. 25(1). The description of B formerly read: 


B sis the total of all amounts deemed by subparagraph (1)(a)(v) to 
have been a taxable capital gain of the taxpayer from a disposi- 
tion of capital property and all amounts included by reason of 
paragraph (1)(b) in computing the taxpayer’s income from the 
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business for taxation years ending before that time and after the 
taxpayer’s adjustment time, 


The first formula in “cumulative eligible capital” in subsec. 14(5) was 
amended to include D.1, and the description of D.1 was added, by 1994, c. 
7, Sch. II (1991, c. 49), subsecs. 10(3), (3.1), applicable 


(a) in the case of a corporation, to taxation years commencing after 
June 1988, and 
(b) in any other case, to fiscal periods commencing after 1987. 


Selected Cases [subsec. 14(5)“cumulative eligible capital’): 
Teleglobe Canada Inc. y. R., [2003] 1 C.T.C. 255 (FCA) (No outlay for 
goodwill even though value of assets exceeded transaction values). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
143R3: Meaning of eligible capital expenditure; IT-291R3: Transfer of 
property to a corporation under subsection 85(1); IT-365R2: Damages, 
settlements and similar receipts; IT-386R: Eligible capital aos IT- 
471R: Merger of partnerships. See also list at end of s. 14. 


Forms: T2 SCH 10: Cumulative eligible capital deduction. 


“eligible capital expenditure” of a taxpayer in respect of 
a business means the portion of any outlay or expense 
made or incurred by the taxpayer, as a result of a transac- 
tion occurring after 1971, on account of capital for the 
purpose of gaining or producing income from the busi- 
ness, other than any such outlay or expense 


(a) in respect of which any amount is or would be, but 
for any provision of this Act limiting the quantum of 
any deduction, deductible (otherwise than under para- 
graph 20(1)(b)) in computing the taxpayer’s income 
from the business, or in respect of which any amount 
is, by virtue of any provision of this Act other than 
paragraph 18(1)(b), not deductible in computing that 
income, 


(b) made or incurred for the purpose of gaining or pro- 
ducing income that is exempt income, or 


(c) that is the cost of, or any part of the cost of, 

(i) tangible property of the taxpayer, 

(i1) intangible property that is depreciable property 
of the taxpayer, 

(ii1) property in respect of which any deduction 
(otherwise than under paragraph 20(1)(b)) is per- 
mitted in computing the taxpayer’s income from 
the business or would be so permitted if the tax- 


payer’s income from the business were sufficient 
for the purpose, or 


(iv) an interest in, or right to acquire, any property 
described in any of subparagraphs (i) to (iii), 
but, for greater certainty and without restricting the gener- 
ality of the foregoing, does not include any portion of 


(d) any amount paid or payable to any creditor of the 
taxpayer as, on account or in lieu of payment of any 
debt or as or on account of the redemption, cancella- 
tion or purchase of any bond or debenture, 


(e) where the taxpayer is a corporation, any amount 
paid or payable to a person as a shareholder of the cor- 
poration, or 


(f) any amount that is the cost of, or any part of the 
cost of, 


(i) an interest in a trust, 

(ii) an interest in a partnership, 

(iii) a share, bond, debenture, mortgage, hypothe- 

cary claim, note, bill or other similar property, or 

(iv) an interest in, or right to acquire, any property 

described in any of subparagraphs (i) to (iit); 
Related Provisions: 14(3) — Non-arm’s length acquisition of eligible 
capital property; 56.4(4)(b) — Restrictive covenant or non-competition 
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agreement — treatment of purchaser; 87(2)(f) — Amalgamations — cu- 
mulative eligible capital; 98(3)(b) — Rules applicable where partnership 
ceases to exist; 107(2)(f)-— Capital interest distribution by personal or 
prescribed trust; 139.1(4)(b) —Amount payable by insurer on demutual- 
ization deemed not to be eligible capital expenditure; 248(1)‘eligible capi- 
tal expenditure” — Definition applies to entire Act. 

History: Subpara. (f)(iii) of the definition ‘eligible capital expenditure” in 
subsec. 14(5) amended to add “hypothecary claim” by 2001, c. 17, subsec. 
197(1), in force June 14, 2001. 


Selected Cases [subsec. 14(5)“eligible capital expenditure”): 
Teleglobe Canada Inc. yv. R.; [2003] 1 C.T.C. 255 (FCA) (No outlay for 
goodwill even though value of assets exceeded transaction values); F.A.S. 
Seafood Producers Ltd. y. R., [1998] 4 C.T,C, 2794 (TCC), (Fishing 
licences were eligible capital expenditures, not deductible expenses); 
228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C: 2416:(TCC) (Price rectifica- 
tion was eligible capital expenditure, not current expense or cost of 
borrowing); R. v. Royal Trust Corp. of Canada, [1983] C.T.C. 159 (FCA) 
(Stockbroker’s commission during public issue eligible ~ capital 
expenditure). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
104R2: Deductibility of fines or penalties; IT-143R3: Meaning of eligible 
capital expenditure; IT-187: Customer lists and ledger accounts; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 
341R3: Expenses of issuing shares or borrowing money; IT-364: Com- 
mencement of business operations; IT-386R: Eligible capital amounts; IT- 
467R2: Damages, settlements and, similar payments; IT-482R: Pipelines. 
See also list at end of's. 14. 


“exempt gains balance” of an individual in respect of a 
business of the individual for a taxation year means the 
amount determined by the formula 
A-B 
where 
A. is the lesser of 
(a) the amount by. which 


(i) the amount that would have been the indivi- 
dual’s taxable capital gain determined under 
paragraph 110.6(19)(b) in respect of the busi- 
ness if 


(A) the amount designated in an election 
under subsection 110.6(19) in respect of the 
business were equal to the fair market value 
at the end of February 22, 1994 of all the 
eligible capital property owned by the elec- 
tor at that time in respect of the business, 
and 


(B) this Act were read without reference to 
subsection 110.6(20) 


exceeds 
(11) the amount determined by the formula 


0.75(C — 1.1D) 
where 


C is the amount designated in the election that 
was made under subsection 110.6(19) in re- 


spect of the business, and 


is the fair market value at the end of Febru- 
ary 22, 1994 of the property referred to in 
clause (1)(A), and 


(b) the individual’s taxable capital gain determined 
under paragraph 110.6(19)(b) in respect of the bus- 
iness, and 


is the total of all amounts each of which is the amount 
determined for D in subparagraph (1)(a)(v) in respect 
of the business for a preceding taxation year that en- 
ded before February 28, 2000 or the amount deter- 
mined for D in paragraph (1)(b) for a preceding taxa- 
tion year that ended after February 27, 2000. 


B 
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Related Provisions: 14(9) — Effect of excessive election; 257 — For- 
mulas cannot calculate to less than zero. 


History: The description of B in. the definition “exempt gains balance” in 
subsec. 14(5) amended by 2001, c. 17, subsec. 7(6), applicable to taxation 


years that end after February 27, 2000. The description formerly read: 
Bis the total of all amounts each of which is the amount deter- 
mined for D in subparagraph (1)(a)(v) in respect of the business 


for a preceding taxation year. 


The definition “exempt gains balance” added to subsec. 14(5) by 1995, c. 
3, subsec. 5(3), applicable to fiscal periods that end after February 22, 
1994 otherwise than because of an election under subsec. 25(1). 


(6) Exchange of property — Where in a taxation year 
(in this subsection referred to as the “initial year”) a tax- 
payer disposes of an eligible capital property (in this sec- 
tion referred to as the taxpayer’s “former property”) and 
the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the year in which the tax- 
payer acquires an eligible capital property that is a re- 
placement property for the taxpayer’s former property, 
such amount, not exceeding the amount that would other- 
wise be included in the amount determined for E in the 
definition “cumulative eligible capital” in subsection (5) 
(if the description of E in that definition were read with- 
out reference to “3/4 of”) in respect of a business, as has 
been used by the taxpayer before the end of the first taxa- 
tion year after the initial year to acquire the replacement 


Scere 


) 5 if i ina | taxation year (in 
as the “initial year) a tax: 
f an eligible capital property (in this 

a coe dexpayer § i eet pprcnet : 


need aK the taxpayer to acquire the re- 
perty before the later of the end of the 
: year after the initial year and 12 months 
after the end of the initial year 
A, =) 3 Fe rary 3 21, 2004 draft cae subsee. Seely will 


ek a taxpayer has disposed of an eligi- 
ble capital property in a taxation year and has acquired a re- 
placement eligible capital property before the end of the subse- 
quent taxation year, subsection 14(6) of the Act allows the 
taxpayer to elect to defer the inclusion of an amount in income: 
under subsection 14(1) of the Act that would normally result 
from a negative balance in the taxpayer’s cumulative eligible 
capital account at the end of the year of disposition. 


Subsection 14(6) is amended to accommodate taxation years 
that are shorter than 12 months, by providing that the period for 
acquiring a replacement property ends at the later of the end of 
the subsequent taxation year and the time that is 12 months af- 
ter the end of the taxation year in which the property was dis- 
posed of. This amendment applies in respect of dispositions of 
eligible capital property that occur in taxation years that end on 
or after the day that is 12 months before December 20, 2002. 


(a) shall, subject to paragraph (b), not be included in 
the amount determined for E in that definition for the 


S. 14(6)(a) 


purpose of determining the cumulative eligible capital 
of the taxpayer in respect of the business; and 


(b) shall, to the extent of */4 thereof, be included in the 
amount determined for E in that definition for the pur- 
pose of determining the cumulative eligible capital of 
the taxpayer in respect of the business at a time that is 
the later of 


(1) the time the replacement property was acquired 
by the taxpayer, and 


(11) the time the former property was disposed of 
by the taxpayer. 
Related Provisions: 13(4.2), (4.3) — Exchange of franchise, conces- 
sion or licence with fixed term; 14(7) — Meaning of a “replacement pro- 
perty”; 96(3)— Election by members of partnership; 220(3.2), Reg. 
600(b) — Late filing of election or revocation. 
History: The opening words of subsec. 14(6) amended by 1998, c. 19, 
subsec. 74(3), applicable to dispositions of former properties that occur 
after the 1993 taxation year. The opening words formerly read: 
(6) Where in a taxation year (in this subsection referred to as the 
“initial year’’) a taxpayer has disposed of an eligible capital property 
(in this section referred to as the taxpayer’s “former property”), if 
the taxpayer so elects under this subsection in the taxpayer’s return 
of income under this Part for the year in which the taxpayer ac- 
quires, as a replacement property for the taxpayer’s former property, 
an eligible capital property (in this section referred to as a “replace- 
ment property”), such amount not exceeding the amount that would 
otherwise be included in the amount determined for E in the defini- 
tion “cumulative eligible capital” in subsection (5) (if the descrip- 
tion of E in that definition were read without reference to ‘“/s of”) in 
respect of a business as has been used by the taxpayer before the 
end of the first taxation year following the initial year to acquire the 
replacement property 


Interpretation Bulletins: IT-259R4: Exchanges of property. See also 
list at end of s. 14. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(7) Replacement property for a former property — 
For the purposes of subsection (6), a particular eligible 
capital property of a taxpayer is a replacement property 
for a former property of the taxpayer if 


(a) it is reasonable to conclude that the property was 
acquired by the taxpayer to replace the former 
property; 7 

(a.1) it was acquired by the taxpayer for a use that is 
the same as or similar to the use to which the taxpayer 
put the former property; 


(b) it was acquired for the purpose of gaining or pro- 
ducing income from the same or a similar business as 
that in which the former property was used; and 


(c) where the former property was used by the tax- 
payer in a business carried on in Canada, the particular 
property was acquired for use by the taxpayer in a bus- 
iness carried on by the taxpayer in Canada. 

History: Para. 14(7)(a) amended and para. (a.1) added by 1998, c. 19, 


subsec. 74(4), applicable to dispositions of former properties that occur 
after the 1993 taxation year. Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as 
the use to which the taxpayer put the former property; 


Para. 14(7)(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
10(4), applicable to property acquired as a replacement for a former pro- 
perty disposed of after April 2, 1990, other than a former property dis- 
posed of 


(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property 
under statutory authority given before April 3, 1990 or for the sale 
price of the property sold to a person by whom such a notice was 
given before April 3, 1990. 


Income Tax Act, Part I, Division B 


Para. 14(7)(c) formerly read: 
(c) where the taxpayer was not resident in Canada at the time the 
taxpayer acquired the particular property, in addition to the require- 
ments in paragraphs (a) and (b), the particular property was ac- 
quired for use by the taxpayer in a business carried on by the tax- 
payer in Canada. 

Interpretation Bulletins: IT-259R4: Exchanges of property. See also 

list at end of s. 14. 


(8) Deemed residence in Canada — Where an indi- 
vidual was resident in Canada at any time in a particular 
taxation year and throughout 


(a) the preceding taxation year, or 
(b) the following taxation year, 


for the purpose of paragraph (1)(a), the individual shall be 
deemed to have been resident in Canada throughout the 
particular year. 
Related Provisions: 
exemption. 


History: Subsec. 14(8) added by 1994, c. 21, s. 8, applicable to 1988 et 
seq. 


(9) Effect of election under subsec. 110.6(19) — 
Where an individual elects under subsection 110.6(19) in 
respect of a business, the individual shall be deemed to 
have received proceeds of a disposition on February 23, 
1994 of eligible capital property in respect of the business 
equal to the amount determined by the formula 


110.6(5)— Parallel rule for. capital gains 


4 
ee 


where 


A is the amount determined in respect of the business 
under subparagraph (a)(ii) of the description of A in 
the definition “exempt gains balance” in subsection 
(5), and 


B is the amount determined in respect of the business 
under subparagraph (a)(i) of the description of A in 
the definition “exempt gains balance” in subsection 
(5). 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

History: Subsec. 14(9) added by 1995, c. 3, subsec. 5(4), applicable to 


fiscal periods that end after February 22, 1994 otherwise than because of 
an election under subsec. 25(1). 


(10) Deemed eligible capital expenditure — For the 
purposes of this Act, where a taxpayer received or is enti- 
tled to receive assistance from a government, municipal- 
ity or other public authority in respect of, or for the acqui- 
sition of, property the cost of which is an eligible capital 
expenditure of the taxpayer in respect of a business, 
whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of 
assistance, that eligible capital expenditure shall at any 
time be deemed to be the amount, if any, by which the 
total of 


(a) that eligible capital expenditure, determined with- 
out reference to this subsection, and 


(b) such part, if any, of the assistance as the taxpayer 
repaid before 


(i) the taxpayer ceased to carry on the business, and 
(ii) that time 


under a legal obligation to pay all or any part of the 
assistance 


exceeds 


(c) the amount of the assistance the taxpayer received 
or is entitled to receive before the earlier of that time 
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and the time the taxpayer ceases to carry on the 
business. 
Related Provisions: 14(5) — Definition of “exempt gains balance”; 


14(11) — Assistance deemed received by trust or partnership; 
20(1)(hh.1) — Deduction for repayment after ceasing to carry on business. 


History: Subsec. 14(10) added by 1995, c. 21, subsec. 3(3), applicable to 
assistance that a taxpayer receives or becomes entitled to receive after 
February 21, 1994 and repayments of such assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. See also list at end of s. 14. 


(11) Receipt of public assistance — For the purpose 
of subsection (10), where at any time a taxpayer who is a 
beneficiary under a trust or a member of a partnership re- 
ceived or is entitled to receive assistance from a govern- 
ment, municipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from tax, in- 
vestment allowance or as any other form of assistance, the 
amount of the assistance that can reasonably be consid- 
ered to be in respect of, or for the acquisition of, property 
the cost of which was an eligible capital expenditure of 
the trust or partnership shall be deemed to have been re- 
ceived at that time by the trust or partnership, as the case 
may be, as assistance from the government, municipality 
or other public authority for the acquisition of such 
property. 

History: Subsec. 14(11) added by 1995, c. 21, subsec. 3(3), applicable to 


assistance that a taxpayer receives or becomes entitled to receive after 
February 21, 1994 and repayments of such assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. See also list at end of s. 14. 


(12) Loss on certain transfers [within affiliated 
group] — Where 


(a) a corporation, trust or partnership (in this subsec- 
tion referred to as the “transferor”) disposes at any 
time in a taxation year of a particular eligible capital 
property in respect of a business of the transferor in 
respect of which it would, but for this subsection, be 
permitted a deduction under paragraph 24(1)(a) as a 
consequence of the disposition, and 


(b) during the period that begins 30 days before and 
ends 30 days after the disposition, the transferor or a 
person affiliated with the transferor acquires a pro- 
perty (in this subsection referred to as the “substituted 
property’’) that is, or is identical to, the particular pro- 
perty and, at the end of that period, a person or part- 
nership that is either the transferor or a person or part- 
nership affiliated with the transferor owns_ the 
substituted property, 


the transferor is deemed, for the purposes of this section 
and sections 20 and 24, to continue to own eligible capital 
property in respect of the business, and not to have ceased 
to carry on the business, until the time that is immediately 
before the first time, after the disposition, 


(c) at which a 30-day period begins throughout which 
neither the transferor nor a person affiliated with the 
transferor owns 


(1) the substituted property, or 


(ii) a property that is identical to the substituted 
property and that was acquired after the day that is 
31 days before the period begins, 


(d) at which the substituted property is not eligible 
capital property in respect of a business carried on by 
the transferor or a person affiliated with the transferor, 


(e) at which the substituted property would, if it were 
owned by the transferor, be deemed by section 128.1 
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or subsection 149(10) to have been disposed of by the 
transferor, 


(f) that is immediately before control of the transferor 
is acquired by a person or group of persons, where the 
transferor is a corporation, or 


(g) at which the winding-up of the transferor begins 

(other than a winding-up to which subsection 88(1) 

applies), where the transferor is a corporation. 
Related Provisions: 13(21.2) — Parallel rule for depreciable capital 
property; 14(13) — Deemed, identical property; 18(13)—(16) — Parallel 
rule for share or debt owned by financial institution; 40(3.3), (3.4) — Par- 
allel rule re capital losses; 69(5)(d)— No application on winding-up; 
87(2)(g.3) — Amalgamations — continuing corporation; 88(1)(d.1) — No 
application to property acquired on windup of subsidiary; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 248(12) — Whether properties are identical; 251.1 — Affiliated 
persons; 256(6)—-(9) — Whether control acquired. 


History: Subsec. 14(12) added by 1998, c. 19, subsec. 74(5), applicable, 
subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced in the his- 
tory to s. 260) to dispositions of property that occur after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(13) Deemed identical property — For the purpose of 
subsection (12), 


(a) a right to acquire a property (other than a right, as 
security only, derived from a mortgage, hypothec, 
agreement for sale or similar obligation) is deemed to 
be a property that is identical to the property; and 


(b) where a partnership otherwise ceases to exist at 
any time after the disposition, the partnership is 
deemed not to have ceased to exist and each person 
who, immediately before the partnership would, but 
for this paragraph, have ceased to exist, was a member 
of the partnership is deemed to remain a member of 
the partnership, until the time that is immediately after 
the first time described in paragraphs (12)(c) to (g). 


History: Para. 14(13)(a) amended to add “hypothec” by 2001, c. 17, sub- 
sec. 197(2), in force June 14, 2001. 


Subsec. 14(13) added by 1998, c. 19, subsec. 74(5), subject to s. 247 of 
1998, c. 19 (grandfathering rule reproduced in the history to s. 260), appli- 
cable to dispositions of property that occur after April 26, 1995. 


(14) [Non-resident] Ceasing to use [eligible 
capital] property in Canadian business — If at a 
particular time a non-resident taxpayer ceases to use, in 
connection with a business or part of a business carried on 
by the taxpayer in Canada immediately before the particu- 
lar time, a property that was immediately before the par- 
ticular time eligible capital property of the taxpayer (other 
than a property that was disposed of by the taxpayer at the 
particular time), the taxpayer is deemed to have disposed 
of the property immediately before the particular time for 
proceeds of disposition equal to the amount determined 
by the formula 


A-B 
where 


A is the fair market value of the property immediately 
before the particular time, and 


B is 


(a) where at a previous time before the particular 
time the taxpayer ceased to use the property in con- 
nection with a business or part of a business carried 
on by the taxpayer outside Canada and began to 
use it in connection with a business or part of a 
business carried on by the taxpayer in Canada, the 
amount, if any, by which the fair market value of 


S. 14(14) 


the property at the previous time exceeded its cost 
to the taxpayer at the previous time, and 


(b) in any other case, nil. 


Related Provisions: 10(12) — Parallel rule for inventory; 142.6(1.1) — 
Parallel rule for non-resident financial institution; 257 — Formula cannot 
calculate to less than zero. 


History: Subsec. 14(14) added: by 2001, c. 17, subsec. 7(7), applicable 
after June 27, 1999. in respect of an authorized foreign bank, and after 
August 8, 2000 in any other case. 


(15) [Non-resident] Beginning to use [eligible 
capital] property in Canadian business — If at a 
particular time a non-resident taxpayer ceases to use, in 
connection with a business or part of a business carried on 
by the taxpayer outside Canada immediately before the 
particular time, and begins to use, in connection with a 
business or part of a business carried on by the taxpayer 
in Canada, a property that is an eligible capital property 
of the taxpayer, the taxpayer is deemed to have disposed 
of the property immediately before the particular time and 
to have reacquired the property at the particular time for 
consideration equal to the lesser of the cost to the tax- 
payer of the property immediately before the particular 
time and its fair market value immediately before the par- 
ticular time. 


Related Provisions: 10(14) — Parallel rule for inventory; 142.6(1 Da 
Parallel rule for non-resident financial institution. 


History: Subsec. 14(15) added by 2001, c. 17, subsec. 7(7), applicable 
after June 27, 1999 in respect of an authorized foreign bank, and after 
August 8, 2000 in any other case. 


Definitions [s. 14]: “acquired” — 256(7)—-(9); “adjusted cost base” — 
54, 248(1); “adjustment time” —14(5), 248(1); ‘affiliated’ — 251.1; 
“amount” — 248(1); “arm’s length” — 251(1); 
125.4(5), 248(16), (16.1), (18), (18.1); “business” — 248(1); “‘calendar 
year’ — Interpretation Act 37(1)(a); “Canada” — 255; “Canadian partner- 
ship” — 102, 248(1); “capital gain” — 39(1)(a),. 248(1); “‘capital  pro- 
perty” — 54, 248(1); “consequence of the death” — 248(8); “control” — 
256(7)-(9); “corporation” — 248(1), Interpretation Act 35(1); “cumula- 
tive eligible capital” ; “depreciable property” — 13(21), 


248(1); “disposition” — 248(1); “eligible capital amount” — 14(1), 
248(1); “eligible capital expenditure” — 14(5), 248(1); “eligible capital 
property” — 54, 248(1); “exempt gains balance” — 14(5); “exempt in- 
come”, “filing-due date” — 248(1); “fiscal period” — 249.1; “identi- 
cal” — 14(13), 248(12); “individual” — 248(1); “month” 

tion Act 35(1); “non-resident” — 248(1); “person”, “property” — 248(1); 


“qualified farm property” — 110.6(1);. “replacement property” — 14(6), 
(7); “resident in Canada” — 94(3)(a)(vii), 250; “shareholder” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxation year” — 11(2), 14(4), 
249; “taxpayer” — 248(1); “transferor” — 14(3), 14(12)(a); “‘trust’”? — 
104(1), 248(1), (3); “year” — 11(2), 14(4). 


1.T. Application Rules [s. 14]: 21(1) (business carried on since before 
see's 


Interpretation Bulletins [s. 14]: IT-66R6: Capital dividends; IT- 
123R4: Disposition of eligible capital property; IT-123R6: Transactions 
involving eligible capital property; IT-187: Customer lists and ledger ac- 
counts; IT-206R: Separate businesses; IT-313R2: Eligible capital pro- 
perty — rules where a taxpayer has ceased carrying on a business or has 
died; IT-330R: Dispositions of capital property subject to warranty, cove- 
nant, etc. (archived); IT-341R3: Expenses of issuing shares or borrowing 
money; IT-364: Commencement of business operations; IT-488R2: Wind- 
ing-up of 90%-owned taxable Canadian corporations (archived). 


15. (1) Benefit conferred on shareholder — Where 
at any time in a taxation year a benefit is conferred on a 
shareholder, or on a person in contemplation of the person 


becoming a shareholder, by a corporation otherwise than 
by 


(a) the reduction of the paid-up capital, the redemp- 
tion, cancellation or acquisition by the corporation of 
shares of its capital stock or on the winding-up, dis- 
continuance or reorganization of its business, or other- 
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wise by way of a transaction to which section 88 
applies, 
(b) the payment of a dividend or a stock dividend, 


(c) conferring, on all owners of common shares of the 
capital stock of the corporation at that time, a right in 
respect of each common share, that is identical to 
every other right conferred at that time in respect of 
each other such share, to acquire additional shares of 
the capital stock of the corporation, and, for the pur- 
pose of this paragraph, 


(1) where 


(A) the voting rights attached to a particular 
class of common shares of the capital stock of a 
corporation differ from the voting rights at- 
tached to another class of common shares of the 
capital stock of the corporation, and 


(B) there are no other differences between the 
terms and conditions of the classes of shares 
that could cause the fair market value of a share 
of the particular class to differ materially from 
the fair market value of a share of the other 
class, 


the shares of the particular class shall be deemed to 
be property that is identical to the shares us the 
other class, and 


(11) rights are not considered identical if the cost of 
acquiring the rights differs, or 


(d) an action described in paragraph 84(1)(c. 1), (c.2) 
or (c.3), 


the amount or value thereof shall, except to the extent that 
it is deemed by section 84 to be a dividend, be included in 
computing the income of the shareholder for the year. 


Related Provisions: 15(1.1) — Where stock dividend paid; 15(1.2), 
(1.21) — Forgiveness of shareholder debt; 15(1.3), (1.4) — GST on share- 
holder benefit; 15(5) — Calculation of benefit where automobile available 
to shareholder; 15(7) — Application; 15(9)—— Deemed benefit; 69(4), 
(5) — Property deemed disposed of by corporation at fair market value; 
80.04(5.1) — No benefit conferred where debtor transfers property to eli- 
gible transferee under 80.04; 80.1(4) — Assets acquired from foreign af- 
filiate of taxpayer as dividend in kind or ‘as benefit to shareholder; 
80.4(2) — Loans; 84(2) — Distribution on winding-up, ete 
120.4(1)“split income’(a)(i) — Shareholder benefits received by children 
subject to. income splitting tax; 139(a)— Life insurance corporations; 
139.1(11) — No application to conversion benefit on demutualization of 
insurance corporation; 142.7(4) — Deemed value of property on rollover 
from foreign bank subsidiary to branch; 214(3)(a) — Deemed’ dividend for 
purposes of non-resident withholding tax. 


History: Para. 15(1)(c) substituted by 1994, c. 21, subsec. 9(1), applicable 
to benefits conferred after December 19, 1991. That para. formerly read: 


(c) conferring, on all owners of common shares of the capital stock 
of the corporation at that time, a right in respect of each common 
share, that is identical to every other right conferred at that time in 
respect of each other such share, to acquire additional shares of the 
capital stock of the corporation, and for the purpose of this para- 
graph, rights shall not be considered identical if the cost of acquir- 
ing the rights differs, or 
That portion of subsec. 15(1) preceding para. (a) amended to substitute “at 
any time in a taxation year” for “in a taxation year’, and para. (c) substi- 
tuted, by 1994, c. 7, Sch. VHI (1993, c. 24), subsecs. 5(1), (2), applicable 
to benefits conferred after December 19, 1991. Para. (c) formerly read: 


(c) conferring on all owners of common shares of the capital stock 
of the corporation a right to buy additional shares thereof, or 


Para. 15(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 11(1), 
to add “or a stock dividend”, applicable to benefits conferred after June 
1988. 


Selected Cases [subsec. 15(1)]: James v. R., [1999] 4 C.T.C. 2036 
(TCC) (Benefit appropriated over series of years as materials used); 
Felray Inc. v. R., [1998] 2 C.T.C. 4 (FCTD) (Discontinuance of business 
implies element of finality or complete cessation, not merely diminution); 


Subdivision b — Income or Loss from a Business or Property 


Fingold v. R., [1997] 3 C.T.C. 441 (FCA) (Shareholder benefit to be mea- 
sured by equity rate of return on capital devoted); Hrga v. R., [1997] 2 
C.T.C. 172 (FCTD) (No possible benefit from providing guarantee); Doyle 
v. Canada, {1997} 1 C.T.C. 2659 (TCC) (Payment of shareholder’s legal 
fees by company was taxable benefit); De Giorgio vy. Canada, [1996] 2 
C.T.C. 2038 (TCC) (Reported income was not a shareholder benefit); 
Donovan v. Canada, [1996] 1 C.T.C. 264 (FCA) (Value of benefit is inter- 
est on value of property); Chopp v. Canada, [1995] 2 C.T.C. 2946 (TCC) 
(Provision not applicable where taxpayer unaware of accounting error 
which led to benefit); Riddell et al. vy. Canada,:{1995] 2 C.T.C. 434 
(FCTD) (Provision applied where taxpayer unable to establish existence of 
loan); Vieira v. Canada, [1995] 2 C.T.C. 2218 (TCC) (Appropriate time to 
determine if appropriation occurred was at end of taxation year); King v. 
Canada, [1995] 1 C.T.C. 2353 (TCC) (Conduct of taxpayers may consi- 
tute estoppel with respect to attribution and timing); Penny v. Canada, 
[1995] 1 C.T.C. 114 (FCTD) (Double taxation clearly contemplated by 
language of s. 15); Cartwright v. Canada, [1995] 1 C.T.C. 15 (FCTD) 
(Valuation of shareholder’s benefit of cottage was rental value for 
summer); Simpson (H.H.) v. MNR, [1992] 2 C.T.C. 2387 (TCC) (Payment 
to shareholder by company’s bank to settle action by company and share- 
holders for failure to give reasonable notice before seizure and sale of as- 
sets not shareholder appropriation or benefit); Outerbridge Estate v. Can- 
ada, [1991] 1 C.T.C. 113 (FCA) (Benefit acquired as son-in-law, not as 
shareholder); Youngman vy. R., [1990] 2 C.T.C. 10 (FCA) (Shareholder oc- 
cupying house owned by company received benefit to the extent that 
shortfall in fair market value rent paid exceeded benefit conferred upon 
company through interest free loan from shareholder); Vine Estate v. Can- 
ada, {1990} 1 C.T.C. 18 (FCTD) (Amount applied by 50% shareholder 
from one company to cover losses of another company he owned was tax- 
able benefit); Outerbridge Estate v. Canada, [1989] 2 C.T.C. 55 (FCTD); 
aff'd [1991] 1 C.T.C. 113 (FCA) (Benefit received where shares acquired 
below fair market value); Grohne v. Canada, [1989] 1 C.T.C. 434 (FCTD) 
(Shares acquired by director/shareholder pursuant to rights offering were 
not benefit received by virtue of office); Westcoast Petroleum Ltd. v. Can- 
ada, [1989] 1 C.T.C. 363 (FCTD) (Amounts received due to pipeline ser- 
vice rate increase pending public hearing not liability since no obligation 
to repay; reserve under para. 20(1)(m) denied, since no subsequent ser- 
vices to be rendered); Cooper v. MNR, [1989] 1:C.T.C. 66 (FCTD) (Inter- 
est-free loan by estate to executor was not taxable benefit); Smith v. R., 
[1986] 1 C.T.C. 418 (RCTD) (Amounts paid by company to extinguish 
debts of another shareholder benefits to majority shareholder of both 
companies); Hall et al. v. R., [1986] 1 C.T.C. 399 (RCTD) (Company debt 
purchased at discount by shareholder a shareholder benefit); Mele v. R., 
[1985] 1 C.T.C. 257 (FCTD); aff'd (Sept. 12, 1990), File A-356-85 (FCA) 
[unreported] (Loans by corporation to third parties were personal advances 
by, and benefit to, controlling shareholder where not repaid); Hart v. R., 
[1982] C.T.C. 275 (FCA) (Trip principally in relation to business, paid for 
by company, was benefit to shareholder to the extent that it was of per- 
sonal value apart from business value); Berbynuk v. R., [1978] C.T.C. 448 
(FCTD) (Income suppressed by company was not income of shareholder); 
Perrault v. R., [1978] C.T.C. 395 (RCA) (Dividend paid to shareholder 
selling shares to controlling shareholder, in satisfaction of purchase price 
obligation, taxable benefit to controlling shareholder); R. v. Neudorf, 
[1975] C.T.C. 192 (FCTD) (Where a corporation leasing shareholder’s 
building made an addition to it and lease amendment attributing ownership 
of addition to company executed only subsequent to assessment, contract 
insufficient to dislodge presumption that addition was shareholder 
benefit); Angle v. MNR, [1975] 2 S.C.R. 248 (Despite earlier case between 
same parties finding no debt to company for income tax purposes, debt 
found to exist in present case); Kennedy vy. MNR, [1973] C.T.C. 437 
(FCA) (Sale of building to shareholder below fair market value was share- 
holder benefit; improvements by company on shareholder’s property 
leased to company were shareholder benefits to extent that value of pro- 
perty increased more than amount below fair market value paid as rent); 
Guilder News Co. (1963) v. MNR, [1973] C.T.C. 1 (FCA) (Shares sold to 
shareholder below F.M.V. resulted in shareholder benefit despite price ad- 
justment clause in contract); St-Germain v. MNR, [1969] C.T.C. 194 
(SCC) (Improvements made by company to shareholder’s building leased 
to company were shareholder benefits). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-96R6: Options to acquire shares, bonds or de- 
bentures and by trusts to acquire trust units; IT-1 1}6R3: Rights to buy addi- 
tional shares; IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-160R3: Personal use of aircraft (archived); 
IT-169: Price adjustment clauses; IT-256R: Gains from theft, defalcation 
or embezzlement; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-357R2: Expenses of training; IT-421R2: Benefits to 
individuals, corporations and shareholders from loans or debt; IT-432R2: 
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Benefits conferred on shareholders; IT-498: The deductibility of interest 
on money borrowed to reloan to employees or shareholders; IT-529: Flexi- 
ble employee benefit programs. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85; 87-2R: International transfer pricing. 


I.T. Technical News: No. 25 (dividend reinvestment plans); No. 31 
(single-purpose corporations). 


Advance Tax Rulings: ATR-9: Transfer of personal residence from 
corporation to its controlling shareholder; ATR-14: Non-arm’s length in- 
terest charges; ATR-15: Employee stock option plan; ATR-22R: Estate 
freeze using share exchange; ATR-27: Exchange and acquisition of inter- 
ests in capital; ATR-29: Amalgamation of social clubs; ATR-35: Partition- 
ing of assets to get specific ownership — “butterfly”; ATR-36: Estate 
freeze, 


Forms: T2 SCH 
employees. 


11: Transactions with shareholders, officers, or 


| (1.1) Conferring of benefit — Notwithstanding sub- 


section (1), where in a taxation year a corporation has 
paid a stock dividend to a person and it may reasonably 
be! considered that one of the purposes of that payment 
was to significantly alter the value of the interest of any 
specified shareholder of the corporation, the fair market 
value of the stock dividend shall, except to the extent that 
it is otherwise included’ in computing that person’s in- 
come under paragraph 82(1)(a), be included in computing 
the income of that person for the year. 


Related Provisions: 52(3) — Cost of stock dividend. 


Selected Cases [subsec. 15(1.1)]: Wong v. R., [1999] 2 C.T.C. 2173 
(TCC) (Provision not applicable where’ purpose of dividends not to alter 
value of interest). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-432R2: Bene- 
fits conferred on shareholders. 


(1.2) Forgiveness of shareholder debt — For the 
purpose of subsection (1), the value of the benefit where 
an obligation issued by a debtor is settled or extinguished 
at any time shall be deemed to be the forgiven amount at 
that time in respect of the obligation. 


Related Provisions: 6(15)— Forgiveness of employee loans; 
15(1.21) — Meaning of “forgiven amount”; 79(3)F(b)(i) — Where. pro- 
perty surrendered to creditor; 80( 1)“forgiven amount’B(b) — Debt _for- 
giveness rules do not apply to amount of benefit; 80.01 — Deemed settle- 
ment of debts. 


History: Subsec. 15(1.2) amended by 1995, c. 21, s. 4, applicable to taxa- 
tion years that end after February 21, 1994. Subsec. 15(1.2) formerly read: 


(1.2) Forgiveness of shareholder loans — For the purposes of 
subsection (1), the value of the benefit or advantage conferred on a 
shareholder, in circumstances where a loan or other obligation to 
pay an amount is settled or extinguished at any time without any 
payment by that shareholder or by payment by the shareholder of an 
amount that is less than the amount of the obligation outstanding at 
that time, shall be deemed to be the amount, if any, by which the 
obligation outstanding at that time exceeds the total of the amount, 
if any, of the benefit in respect of the obligation that was included in 
the shareholder’s income at the time the obligation arose and the 
amount, if any. 


Interpretation Bulletins: [T-119R4: Debts of shareholders and certain 
persons connected with shareholders; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt; IT-432R2: Benefits con- 
ferred on shareholders. 


(1.21) Forgiven amount — For the purpose of subsec- 
tion (1.2), the “forgiven amount” at any time in respect of 
an obligation issued by a debtor has the meaning that 
would be assigned by subsection 80(1) if 


(a) the obligation were a commercial obligation 
(within the meaning assigned by subsection 80(1)) is- 
sued by the debtor; 


(b) no amount included in computing income (other- 
wise than because of paragraph 6(1)(a)) because of the 
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obligation being settled or extinguished were taken 
into account; 


(c) the definition “forgiven amount” in subsection 
80(1) were read without reference to paragraphs (f) 
and (h) of the description B in that definition; and 


(d) section 80 were read without reference to 
paragraphs (2)(b) and (q) of that section. 
Related Provisions: 80.01(1)“forgiven amount” — Application of defi- 
nition for purposes of s. 80.01; 248(26) — Liability deemed to be obliga- 
tion issued by debtor; 248(27) — Partial settlement of debt obligation. 
History: Subsec. 15(1.21) added by 1995, c. 21, s. 4, applicable to taxa- 
tion years that end after February 21, 1994. 


Forms: 12. SCH 11: 
employees. 
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(1.3) Cost of property or service — To the extent 
that the cost to a person of purchasing a property or ser- 
vice or an amount payable by a person for the purpose of 
leasing property is taken into account in determining an 
amount required under this section to be included in com- 
puting a taxpayer’s income for a taxation year, that cost 
or amount payable, as the case may be, shall include any 
tax that was payable by the person in respect of the pro- 
perty or service or that would have been so payable of the 
person were not exempt from the payment of that tax be- 
cause of the nature of the person or the use to which the 
property or service is to be put. 


Related Provisions: 15(1.4) — Inclusion in income to reflect GST. 


History: Subsec. 15(1.3) amended by 1997, c. 10, subsec. 269(1), appli- 
cable to 1996 et seg. Subsec. (1.3) formerly read: 


(1.3) Goods and services tax — To the extent that an amount or 
value of a benefit required under subsection (1) to be included in 
computing the income of a taxpayer for a taxation year is deter- 
mined by reference to the cost to a corporation of any property or 
service, that cost shall, for the purposes of that subsection, be deter- 
mined without reference to any goods and services tax payable by 
that corporation in respect of the property or service. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-432R2: Benefits conferred on shareholders. 


Forms: T2 SCH 11: 
employees. 
(1.4) [Repealed] 


History: Subsec. 15(1.4) repealed by 1997, c. 10, subsec. 269(1), applica- 
ble to 1996 et seq. Subsec. (1.4) formerly read: 


Transactions with shareholders, officers, or 


(1.4) Idem — Where the amount or value of a benefit (in this sub- 
section referred to as the “benefit amount’) (other than a benefit 
referred to in subsection (5)) would be required under subsection (1) 
to be included in computing a taxpayer’s income for a taxation year 
in respect of a supply, other than a zero-rated supply or an exempt 
supply (within the meanings assigned by Part IX of the Excise Tax 
Act), of property or a service if no amount were paid to the corpora- 
tion or to a person related to the corporation in respect of the 
amount that would be so required to be included, there shall be in- 
cluded in computing the taxpayer’s income for the year the total of 
all amounts each of which is an amount determined by the formula 


0.07 (A - B) 
where 


A is the amount that would be so required under subsection (1) to 
be included in computing the taxpayer’s income for the year; 


and 


is the amount, if any, included in the benefit amount that can 
reasonably be attributed to tax imposed under an Act of the leg- 
islature of a province that is a prescribed tax for the purposes of 
section 154 of the Excise Tax Act. 


The portion of subsec. 15(1.4) before the formula substituted by 1994, c. 
21, subsec. 9(2), applicable to 1993 et seg. That portion formerly read: 


(1.4) Idem — Where the amount or value (in this subsection re- 
ferred to as the “benefit amount”) of a benefit would be required 
under subsection (1) to be included in computing a taxpayer’s in- 
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come for a taxation year in respect of a supply, other than a zero- 
rated supply or an exempt supply, (within the meanings assigned by 
Part IX of the Excise Tax Act) of property or a service, if no amount 
were paid to the corporation or to a person related to the corporation 
in respect of the amount that would be so required to be included, 
there shall be included in computing the taxpayer’s income for the 
year the total of all amounts each of which is an amount determined 
by the formula 


Subsec. 15(1.4) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
5(3), applicable to 1991 ef seq., except that in its application to the 199] 
taxation year the subsec. shall be read as follows: 


(1.4) Where the amount or value (in this subsection referred to as 
the “benefit amount”) of a benefit is required under subsection (1) 
to be included in computing a taxpayer’s income for a taxation year 
in respect of a supply, other than a zero-rated supply or an exempt 
supply, (within the meanings assigned by Part IX of the Excise Tax 
Act) of property or a service, there shall be included in computing 
the taxpayer’s income for the year the total of all amounts each of 
which is an amount determined by the formula 


0.07(A — B) 
where 


Ais an amount required under subsection (1) to be included in 
computing the taxpayer’s income for the year in respect of a 
supply (other than a zero-rated supply or an exempt supply, 
within the meanings assigned by Part IX of the Excise Tax Act) 


of property or a service; and 


is an amount, if any, included in the benefit amount that can 
reasonably be attributed to tax imposed under an Act of the leg- 
islature of a province that is a prescribed tax for the purposes of 
section 154 of the Excise Tax Act. 


Subsec. 15(1.4) formerly read: 


(1.4) Idem — Where the amount or value of a benefit is required 
under subsection (1) to be included in computing the income of a 
taxpayer for a taxation year (in this subsection referred to as the 
“benefit amount”) in respect of a supply, other than a zero-rated 
supply or an exempt supply (within the meanings assigned by Part 
IX of the Excise Tax Act), of property or a service in respect of 
which section 173 of that Act applies, an additional amount, equal 
to 7% of the amount by which the benefit amount exceeds the 
amount, if any, included in the benefit amount that may reasonably 
be attributed to tax imposed under an Act of the legislature of a 
province that is a prescribed tax for the purposes of section 154 of 
the Excise Tax Act, shall be included in computing the income of 
the taxpayer for the year. 


(2) Shareholder debt — Where a person (other than a 
corporation resident in Canada) or a partnership (other 
than a partnership each member of which is a corporation 
resident in Canada) is 


(a) a shareholder of a particular corporation, 


(b) connected with a shareholder of a particular corpo- 
ration, or 


(c) a member of a partnership, or a beneficiary of a 
trust, that is a shareholder of a particular corporation 


and the person or partnership has in a taxation year re- 
ceived a loan from or has become indebted to the particu- — 
lar corporation, any other corporation related to the par- 
ticular corporation or a partnership of which the particular 
corporation or a corporation related to the particular cor- 
poration is a member, the amount of the loan or indebted- 
ness is included in computing the income for the year of 
the person or partnership. 

Related Provisions: 15(2.1)— Persons connected with shareholder; 
15(2.2)-(2.6) — Exceptions to 15(2); 15(7)— Application of subsec. 
15(2); 20(1)G) — Repayment of loan by shareholder; 80(1)““excluded obli- 
gation’(a)(i) — Debt forgiveness rules do not apply where amount in- 
cluded in debtor’s income; 80.4(2), (3) — Deemed interest; 120.4(1)“split 
income’”’(a)(i) — Shareholder benefits received by children subject to in- 
come splitting tax; 139(a)— Life insurance corporations; 214(3)(a)— 
Deemed dividend for withholding tax where shareholder is non-resident; 
227(6.1) — Repayment of non-resident shareholder loan. 


Subdivision b — Income or Loss from a Business or Property 


History: Subsec. 15(2) amended by 1998, c. 19, subsec. 75(1), applicable 
to loans made and indebtedness arising in 1990 et seg. The subsec. for- 
merly read: 


(2) Where a person (other than a corporation resident in Canada) or 
a partnership (other than a partnership each member of which is a 
corporation resident in Canada) is a shareholder of a particular cor- 
poration, is connected with a shareholder of a particular corporation 
or is a member of a partnership, or a beneficiary of a trust, that is a 
shareholder of a particular corporation and the person or partnership 
has in a taxation year received a loan from or has become indebted 
to the particular corporation, to any other corporation related thereto 
or to a:partnership of which the particular corporation or a corpora- 
tion related thereto is. a member, the amount of the loan or indebted- 
ness shall be included in computing the income for the year of the 
person or partnership, unless 


(a) the loan was made or the indebtedness arose 


(i) in the ordinary course of the lender’s or creditor’s busi- 
ness and, in the case of a loan, the lending of money was 
part of its ordinary business, 


(ii) in respect of an individual who is an employee of the 
lender or creditor or the spouse of an employee of the 
lender or creditor to enable or assist the individual to ac- 
quire a dwelling or a share of the capital stock of a coopera- 
tive housing corporation acquired for the sole purpose of 
acquiring the right to inhabit a dwelling owned by the cor- 
poration, where the dwelling is for the individual’s 
habitation, 


(111) where the lender or creditor is a corporation, in respect 
of an employee of the corporation, or of another corpora- 
tion that is related to the corporation, to enable or assist the 
employee to acquire from the corporation, or a corporation 
related thereto, previously unissued fully paid shares of the 
capital stock of the corporation or the related corporation, 
as the case may be, to be held by the employee for the em- 
ployee’s own benefit, or 


(iv) in respect of an employee of the lender or creditor to 
enable or assist the employee to acquire an automobile to 
be used by the employee in the performance of the duties of 
the employee’s office or employment, 


and bona fide arrangements were made, at the time the loan was 
made or the indebtedness arose, for repayment thereof within a 
reasonable time; or 


(b) the loan or indebtedness was repaid within one year from 
the end of the taxation year of the lender or creditor in which it 
was made or incurred and it is established, by subsequent 
events or otherwise, that the repayment was not made as part of 
a series of loans or other transactions and repayments. 


Subparas. 15(2)(a)(ii), (iii) substituted by 1994, c. 7, Sch. HI (1991, c. 49), 
subsecs. 11(2), (3), subpara. (11) applicable to 1985 et seq., subpara. (iii) 
applicable with respect to loans made and indebtedness arising after 1981. 
Subparas. 15(2)(a)(ii), (111) formerly read: 


(ii) in respect of an employee of the lender or creditor or the spouse 
of an employee of the lender or creditor to enable or assist the em- 
ployee or the employee’s spouse to acquire a dwelling for his or her 
habitation, 


(iii) where the lender or creditor is a corporation, in respect of an 
employee of the corporation to enable or assist the employee to ac- 
quire from the corporation fully paid shares of the capital stock of 
the corporation, or to acquire from a corporation related thereto 
fully paid shares of the capital stock of the related corporation, to be 
held by the employee for the employee’s own benefit, or 


Selected Cases [subsec. 15(2)]: Gillette Canada Inc. vy. R., [2003] 3 
C.T.C. 27 (FCA) (Debtor-creditor relationship required for subsec. 15(2) 
to apply); Erb y. R., [2000] 1 C.T.C. 2597 (TCC) (No consideration for 
transfer gives rise to inference of benefit); Davidson y. R., [1999] 3. C.T.C. 
2159 (TCC) (Reasonable time for repayment does not require fixed date); 
Quigley v. Canada, [1996] 1 C.T.C. 2378 (TCC) (“Was included” is ques- 
tion of fact and not same as “ought to have been included”); Lavoie v. 
Canada, [1995] 2 C.T.C. 2709D (TCC) (Demand loan not a binding 
agreement between company and debtor where debtor was 98% 
shareholder); Luoma v. Canada, [1995] 1 C.T.C. 2993D (TCC) (Set-off is 
not automatic where mutual debts exist; shareholder benefit properly 
assessed); Haynes v. Canada, [1995] 1.C.T.C. 2515 (TCC) (Evidence re- 
quired to rebut onus of showing transaction was loan and not shareholder 
appropriation); Cormie v. Canada, [1995] 1 C.T.C. 2463 (TCC) (Loans 
not made in ordinary course of business and no bona fide arrangements for 
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repayment); Silden (J) v. MNR, [1993] 2 C.T.C. 123 (FCA) (NB: [1990] 2 
C.T.C. 533. (FCTD), rev’d on issue of repayment arrangements)); 
Perlingieri (G.) v. MNR, [1993] 1 C.T.C. 2137 (TCC) (Demand loan not 
bona fide arrangement for repayment within reasonable time); Nellis v. R., 
[1986] 2 C.T.C, 216 (FCTD) (Loan to shareholder to acquire shares in 
other company was income); Schlamp v. R., [1982] C.T.C. 304 (FCTD) 
(Loan to acquire dwelling for shareholder’s habitation was income); Tick 
v. MNR, [1972] C.T.C. 137 (FCTD) (Owner of five private companies not 
permitted to set off one company’s debt to him against his debts to other 
companies for purposes of provision). 

Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt; IT-503: Exploration and 
development shares (archived). 

Forms: T2 SCH. 11: 
employees. 


Transactions with shareholders, officers, or 


(2.1) Persons connected with a shareholder — For 
the purposes of subsection (2), a person is connected with 
a shareholder of a particular corporation if that person 
does not deal at arm’s length with the shareholder and if 
that person is a person other than 


(a) a foreign affiliate of the particular corporation; or 


(b) a foreign affiliate of a person resident in Canada 
with which the particular corporation does not deal at 
arm’s length. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(2.2) When s. 15(2) not to apply — non-resident 
persons — Subsection (2) does not apply to indebted- 
ness between non-resident persons. 


Related Provisions: 95(2)(a)Gi) — Whether FAPI on income from 
loans between non-resident corporations. 


History: Subsec. 15(2.2) added by 1998, c, 19, subsec. 75(2), applicable 
to loans made and indebtedness arising in 1990 et seq.. 


(2.3) When s. 15(2) not to apply — ordinary 
lending business — Subsection (2) does not apply to a 
debt that arose in the ordinary course of the creditor’s 
business or a loan made in the ordinary course of the 
lender’s ordinary business of lending money where, at the 
time the indebtedness arose or the loan was made, bona 
fide arrangements were made for repayment of the debt or 
loan within a reasonable time. 


Related Provisions: 80.4(2), (3) — Deemed interest. 


History: Subsec. 15(2.3) added by 1998, c. 19, subsec. 75(2), applicable 
to loans made and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(2.4) When s. 15(2) not to apply — certain employ- 
ees — Subsection (2) does not apply to a loan made or a 
debt that arose 


(a) in respect of an individual who is an employee of 
the lender or creditor but not a specified employee of 
the lender or creditor, 


(b) in respect of an individual who is an employee of 
the lender or creditor or who is the spouse or common- 
law partner of an employee of the lender or creditor to 
enable or assist the individual to acquire a dwelling or 
a share of the capital stock of a cooperative housing 
corporation acquired for the sole purpose of acquiring 
the right to inhabit a dwelling owned by the corpora- 
tion, where the dwelling is for the individual’s 
habitation, 


(c) where the lender or creditor is a particular corpora- 
tion, in respect of an employee of the particular corpo- 
ration or of another corporation that is related to the 
particular corporation, to enable or assist the employee 


S. 15(2.4)(c) 


to acquire from the particular corporation, or from an- 
other corporation related to the particular corporation, 
previously unissued fully paid shares of the capital 
stock of the particular corporation or the related corpo- 
ration, as the case may be, to be held by the employee 
for the employee’s own benefit, or 


(d) in respect of an employee of the lender or creditor 
to enable or assist the employee to acquire a motor ve- 
hicle to be used by the employee in the performance of 
the duties of the employee’s office or employment, 


where 


(e) it is reasonable to conclude that the employee or 
the employee’s spouse or common-law partner re- 
ceived the loan, or became indebted, because of the 
employee’s employment and not because of any per- 
son’s share-holdings, and 


(f) at the time the loan was made or the debt was in- 
curred, bona fide arrangements were made for repay- 
ment of the loan or debt within a reasonable time. 


Related Provisions: 15(2.7) — Deemed specified employee of a part- 
nership; 80.4(2), (3) — Deemed interest. 


History: Paras. 15(2.4)(b) and (e) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional. rules repro- 
duced in the History to 248(1)“common-law partner”. 


Subsec. 15(2.4) added by 1998, c. 19, subsec. 75(2), applicable to loans 
made and indebtedness arising in 1990 et seq., except that in its applica- 
tion to loans made and indebtedness arising before April 26, 1995, subsec. 
15(2.4) shall be read without reference to paragraph-(e). 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(2.5) When s. 15(2) not to apply — certain 
trusts — Subsection (2) does not apply to a loan made 
or a debt that arose in respect of a trust where 


(a) the lender or creditor is a private corporation; 


(b) the corporation is the settlor and sole beneficiary 
of the trust; 


(c) the sole purpose of the trust is to facilitate the 
purchase and sale of the shares of the corporation, or 
of another corporation related to the corporation, for 
an amount equal to their fair market value at the time 
of the purchase or sale, as the case may be, from or to 
the employees of the corporation or of the related cor- 
poration (other than employees who are specified em- 
ployees of the corporation or of another corporation 
related to the corporation), as the case may be; and 


(d) at the time the loan was made or the debt incurred, 
bona fide arrangements were made for repayment of 
the loan or debt within a reasonable time. 


Related Provisions: 15(2.7) — Deemed specified employee of a part- 
nership; 80.4(2), (3) — Deemed interest. 


History: Subsec. 15(2.5) added by 1998, c. 19, subsec. 75(2), applicable 
to loans made and indebtedness arising in 1990 et seq., except that in its 
application to loans made and indebtedness arising before June 20, 1996, 
subsec. 15(2.5) shall be read without reference to “(other than employees 
who are specified employees of the corporation or of another corporation 
related to the corporation)”. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(2.6) When s. 15(2) not to apply — repayment 
within one year — Subsection (2) does not apply to a 
loan or an indebtedness repaid within one year after the 
end.of the taxation year of the lender or creditor in which 
the loan was made or the indebtedness arose, where it is 
established, by subsequent events or otherwise, that the 
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repayment was not part of a series of loans or other,trans- 
actions and repayments. | 

Related Provisions: 80.4(2), (3) — Deemed interest. 

History: Subsec. 15(2.6) added by 1998, c. 19, subsec. 75(2), applicable 
to loans made and indebtedness arising in 1990 ef seq. 
interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 

I.T. Technical News: No. 3 (paragraphs 15(2)(b) and 2041) 


(2.7) Employee of partnership — For the purpose of 
this section, an individual who is an employee of a part- 
nership is deemed to be a specified employee of the part- 
nership where the individual is a specified shareholder of 
one or more corporations that, in total, are entitled,’ di- 
rectly or indirectly, to a share of any income or loss of the 
partnership, which share is not less than 10% of the in- 
come or loss. . 

Related Provisions: 248(1) — Definition of “specified employee”. 
History: Subsec. 15(2.7) added-by 1998, c. 19, subsec. 75(2), applicable 
to loans made and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(3) Interest or dividend on income bond or deben- 
ture — An amount paid as interest or a dividend by a 
corporation resident in Canada to.a taxpayer in respect of 
an income bond or income debenture shall be deemed to 
have been paid by the corporation and received by the 
taxpayer as a dividend on a share of the capital stock of 
the corporation, unless the corporation is entitled to de- 
duct the amount so paid in computing its income. 

Related Provisions: 15(4) — Where paid by corporation not resident in 
Canada; 15.1(1), 15.2(1) —- Parallel treatment for small business develop- 
ment bonds,and small business. bonds; 18(1)(g)— Payment on income 
bonds; 112(2.1)-—— Where no deductions permitted; 214(3) — Non-re- 
sidents’ Canadian income; 258(2) — Deemed dividend on preferred share. 


Selected Cases [Subsec. 15(3)]: R. v. Canadian Pacific Ltd. (No. 1), 
[1977] C.T.C. 606 (FCA) (Interest on income bonds paid by U.S. subsidi- 
ary permitted treatment as deemed dividend). 


Interpretation Bulietins: IT-S2R4: Income bonds and income deben- 
tures (archived); IT-243R4: Dividend refund to private corporations; IT- 
269R3:; Part IV tax on taxable dividends received. by a private corporation 
or a, subject corporation; IT-527: Distress preferred. shares. 


(4) Idem, where corporation not resident — An 
amount paid as interest or a dividend by a corporation not 
resident in Canada to a taxpayer in respect of an income 
bond or income debenture shall be deemed to have been 
received by the taxpayer as a dividend on a share of the 
capital stock of the corporation unless the amount so paid 
was, under the laws of the country in which the corpora- 
tion was resident, deductible in computing the amount for 
the year on which the corporation was. liable. to pay in- 
come or profits tax imposed by the government of that 
country. 

Related Provisions: 15(3) — Where paid by corporation resident in 


Canada; 18(1)(g) — Payment on income bonds; 214(3) — Non-residents’ 
Canadian income; 258 — Deemed dividend on preferred share. 


Interpretation Bulletins: IT-52R4: Income bonds and income deben- 
tures (archived). 


(5) Automobile benefit — For the purposes of subsec- 
tion (1), the value of the benefit to be included in comput- 
ing a shareholder’s income for a taxation year with re- 
spect to an automobile made available to the shareholder, 
or a person related to the shareholder, by a corporation 
shall (except where an amount is determined under sub- 
paragraph 6(1)(e)(i) in respect of the automobile in com- 
puting the shareholder’s income for the year) be com- 
puted on the assumption that subsections 6(1), (1.1), (2) 
and (7) apply, with such modifications as the, circum- 


Subdivision b — Income or Loss from a Business or Property 


stances require, and as though the references therein to 
“the employer of the taxpayer’, “the taxpayer’s em- 
ployer” and “the employer”. were read. as. “the 
corporation”. 


Related Provisions: 15(7) — Application; 214(3)(a) — Non-residents’ 
Canadian income. 


History: Subsec. 15(5) amended by 1997, c. 10, subsec. 269(2), applica- 
ble to 1996 et seg. Subsec. (5) formerly read: 


(5) For the purpose of subsection (1), the value of the benefit to be 
included in computing a shareholder’s income for a taxation year 
with respect-to an automobile made available to the shareholder, or 
a person related to the shareholder, by a corporation shall (except 
where an amount is determined under subparagraph 6(1)(e)(i) in re- 
spect of the automobile in computing the shareholder’s income for 
the year) be computed on the assumption that subsections 6(1), (1.1) 
and (2) apply, with such modifications as the circumstances require, 
and as though the references therein to “the employer of the tax- 
payer’, “the taxpayer’s employer” and “the employer” were read as 
“the corporation”. 


Subsec. 15(5) substituted by 1994, c. 21, subsec. 9(3), applicable to 1993 
et seq. That subsec. formerly read: . 


(5) For the purposes of subsection (1), the value of the benefit to be 
included in computing the income of a shareholder for a taxation 
year with respect to an automobile made available to the share- 
holder, or to a person related to the shareholder, by a corporation 
shall, except when an amount has been included in computing the 
shareholder’s income by virtue of paragraph 6(1)(e) in respect of 
the automobile, be computed on the assumption that subsections 
6(1), (2) and (2:2), apply, with such modifications as the circum- 
stances require, and as though the references in those subsections to 
“the employer” or “the taxpayer’s employer’, as the case may be, 
were read as references to “the corporation”. 


Regulations: 200(2)(h), 200(4) (information returns). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992. 


Forms: T2 SCH 11: 
employees. 


Transactions with shareholders, officers, or 


(6) [Repealed under former Act] 


(7) Application of subsecs. (1), (2) and (5) — For 
greater certainty, subsections (1), (2) and (5) are applica- 
ble in computing, for the purposes of this Part, the income 
of a shareholder or of a person or partnership whether or 
not the corporation, or the lender or creditor, as the case 
may be, was resident or carried on business in Canada. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge 
for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-119R4: Debts of shareholders and certain per- 
sons. connected with shareholders; IT-432R2: Benefits conferred on 
shareholders. 


Eorms:, T2.;SCH 11; 
employees. 


Transactions with shareholders, officers, or 


(8) [Repealed] 


History: Subsec. 15(8) repealed by 1998, c. 19, subsec. 75(3), applicable 
to loans made and indebtedness arising in 1990:et seq. The subsec. for- 
merly read: 


(8) Where subsec. (2) does not apply — Subsection (2) does not 
apply. in respect of indebtedness between non-resident persons. 


(9) Deemed benefit to shareholder by corpora- 
tion — Where an amount in respect of a loan or debt is 
deemed by section 80.4 to be a benefit received by a per- 
son or partnership in a taxation year, the amount is 
deemed for the purpose of subsection (1) to be a benefit 
conferred in the year on a shareholder, unless subsection 
6(9) or paragraph 12(1)(w) applies to the amount. 
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History: Subsec. 15(9) amended by 1998, c. 19, subsec. 75(4), applicable 
to taxation years that end. after November 1991. The subsec. formerly 
read: 


(9) Where an amount in respect of a loan or debt is deemed by sec- 
tion 80.4 to be a benefit received by a person or partnership in a 
taxation year, the amount of the loan or debt (other than any amount 
to which subsection 6(9) or paragraph 12(1)(w) applies) shall be 
deemed for the purposes of subsection. (1) to be a benefit conferred 
in the year on a shareholder. 


Regulations: 200(2)(i) (information return). 


interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt. 


Definitions [s. 15]: “Act” — Jnterpretation Act 35(1); “amount”, “busi- 
ness” — 248(1); “Canada” — 255; “class” — 248(6); “common. share’, 
“common-law partner” — 248(1); “connected” — 15(2.1); | “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend”, “employee” — 
248(1); “forgiven amount” — 15(1.21); “goods and services tax”’, “income 
bond”, “income debenture”, “individual” — 248(1); “legislature” — Jnter- 
pretation Act 35(1); “motor vehicle” — 248(1); “obligation” — 248(26); 
“paid-up. capital” — 89(1), 248(1); “person”, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “resident in Canada” — 94(3)(a)(vii), 
250; “series of transactions” — 248(20); “share’’, “shareholder” — 248(1); 
“specified employee” — 15(2.7), 248(1); “specified shareholder” — 
248(1); “stock dividend” — 248(1); “taxation year” — 249; “taxpayer” — 
248(1). 


15.1 (1) Interest on small business development 
bonds — Any amount received by a taxpayer as or on 
account of interest on a small business development bond 
shall, except for the purposes of Part IV, be deemed to 
have been received as a taxable dividend. 


Related Provisions: 15(3) — Parallel rule for income bonds; 15.2(1) — 
Parallel rule for small business bonds. 


(2) Rules. for small business development 
bonds — Where a corporation (in this section referred to 
as the “issuer’) has issued an obligation that is at any time 
a small business development bond, notwithstanding any 
other provision of this Act, 


(a).in computing the issuer’s income for a taxation 
year, no deduction shall be made in respect of any 
amount paid or payable (depending on the method reg- 
ularly followed in computing the issuer’s income) as 
or on account of interest on the obligation in respect of 
a period that includes that time; 


(b) except for the: purpose of subsection 129(1), to the 
extent that any amount paid by the issuer as or on ac- 
count of interest on the obligation is not allowed as a 
deduction because of, paragraph (a), it shall, when 
paid, be deemed to have been paid as a taxable divi- 
dend; and 


(c) except for the purposes of paragraph 125(1)(b), the 
issuer’s taxable income for any taxation year that in- 
cludes a period throughout which the obligation was a 
small business development bond but 


(i) the issuer was not an eligible small business 
corporation, or 


(ii) all or substantially all of the proceeds from the 
issue of the obligation cannot reasonably be re- 
garded as having been used by the issuer or a cor- 
poration with which it was not dealing at arm’s 
length in the financing of an active business carried 
on in Canada immediately before the obligation 
was issued 


shall be deemed to be an amount equal to the total of 


(111) the amount paid or payable (depending on the 
method regularly followed in computing the is- 
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suer’s income) as or on account of interest on the 
obligation in respect of that period, and 


(iv) the issuer’s taxable income otherwise deter- 
mined for the year. 


(3) Definitions — In this section, 


“eligible small business corporation” at any time means 
a taxable Canadian corporation that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning as- 
signed by subsection 136(2)) all or substantially all of 
the assets of which are used in an active business car- 
ried on by it in Canada; 


“joint election” means an election that is made in pre- 
scribed form, containing prescribed information, jointly 
by the issuer of an obligation and the person who is the 
holder of the obligation at the time of the election, that is 
filed with the Minister by the holder, and in which the 
holder and the issuer elect that this section apply to the 
obligation; 


“majority interest partner” — [Repealed] 


History: The definition “majority interest partner” in subsec. 15.1(3) re- 
pealed by 1998, c. 19, s. 76, applicable after April 26, 1995. The definition 
formerly read: 


“majority interest partner” of a partnership means a taxpayer who, if 
subsection 97(3.1) applied to this section, would be deemed to be a 
majority interest partner of the partnership; 


“qualifying debt obligation” of a corporation at a partic- 
ular time means an obligation that is a bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obliga- 
tion issued after February 25, 1992 and before 1995, 


(a) the principal amount of which is not less than 
$10,000 or more than $500,000, 


(b) that is issued for a term of not more than 5 years 
and, except in the event of a failure or default under 
the terms or conditions of the obligation, not less than 
one year, and 


(c) that was issued not more than 5 years before the 
particular time, 


if the obligation is issued by the corporation 


(d) as part of a proposal to, or an arrangement with, its 
creditors that has been approved by a court under the 
Bankruptcy and Insolvency Act, 


(e) at a time when all or substantially all of its assets 
are under the control of a receiver, receiver-manager, 
sequestrator or trustee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the 
corporation is in default, or could reasonably be ex- 
pected to default, on a debt held by a person with 
whom the corporation was dealing at arm’s length and 
the obligation is issued, in whole or in part, directly or 
indirectly in exchange or substitution for that debt; 


History: The opening words of the definition “qualifying debt obligation” 
in subsec. 15.1(3) amended to add “hypothecary claim” by 2001, c. 17, s. 
198, in force June 14, 2001. 


The opening words of the definition of “qualifying debt obligation” in 
subsec. 15.1(3) amended by 1994, c. 8, subsec. 1(1), applicable to obliga- 
tions issued after 1992; and, for the purpose of the definition “small busi- 
ness development bond” in subsec. 15.1(3), an election made before Au- 
gust 11, 1994 in respect of an obligation issued after 1992 and before 1995 
shall be deemed to have been made within 90 days after the day the obli- 
gation was issued. The opening words formerly read: 


“qualifying debt obligation” of a corporation at a particular time 
means an obligation that is a bond, debenture, bill, note, mortgage 
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or similar obligation issued after December 11, 1979 and before 
1988 or after February 25, 1992 and before 1993, 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt 
obligation issued after 1981 and before 1988 by a Ca- 
nadian-controlled private corporation in respect of 
which a joint election was made within 90 days after 
the later of its issue date and March 30, 1983, 


(b) an obligation that is at that time a qualifying debt 
obligation issued after February 25, 1992 by a Cana- 
dian-controlled private corporation in respect of which 
a joint election was made within 90 days after its issue 
date, or 


(c) an obligation that is at that time a qualifying debt 
obligation issued by a Canadian-controlled private 
corporation if 


(i) it is reasonable to consider that the corporation 
and the holder of the obligation intended that this 
section apply to the obligation, having regard to 
such factors as may be relevant, including the rate 
of interest stipulated under the terms of the obliga- 
tion and the manner in which the corporation and 
the holder have treated the obligation for the pur- 
poses of this Act, and 


(ii) the holder files with the Minister a joint elec- 
tion in respect of the obligation within 90 days af- 
ter the date of notification by the Minister that a 
joint election in respect of the obligation has not 
been filed. 


Related Provisions: 248(1)“small business development bond” — Def- 
inition applies to entire Act. 


(4) Money borrowed — Notwithstanding any other 
provision of this Act, an amount paid or payable by a tax- 
payer pursuant to a legal obligation to pay interest on bor- 
rowed money used for the purpose of acquiring a small 
business development bond shall be deemed to be an 
amount paid or payable, as the case may be, on borrowed 
money used for the purpose of earning income from a 
business or property. 


(5) False declaration — Where the Minister estab- 
lishes that an issuer has knowingly or under circum- 
stances amounting to gross negligence made a false decla- 
ration in a joint election in respect of an obligation, the 
reference in subparagraph (2)(c)(ii1) to “the amount paid 
or payable” shall in respect of the obligation be read as a 
reference to “3 times the amount paid or payable”. 


(6) Disqualification — Where at a particular time an is- 
suer makes a joint election in respect of an obligation and 


(a) the issuer or any other corporation associated at the 
time the obligation was issued with the issuer, 


(b) an individual who controls or is a member of a re- 
lated group that controls the issuer, or 


(c) a partnership any member of which, who is a ma- 
jority interest partner of the partnership, controls, or is 
a member of a related group that controls, the issuer 


had at or before the particular time made a joint election 
in respect of. any small business development bond or 
small business bond, as the case may be, for the purposes 
of this section, the issuer shall be deemed not to be an 
eligible small business corporation in respect of the 
obligation. 


(7) Exception — Subsection (6) does not apply in re- 
spect of an obligation issued at any time where the issue 
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price of the obligation does not exceed the amount, if any, 
by which 

(a) $500,000 
exceeds 


(b) the total of all amounts each of which is the princi- 
pal amount outstanding immediately after that time in 
respect of 


(1) another obligation that is a small business devel- 
opment bond issued by 


(A) the issuer, or 
(B) a corporation associated with the issuer, or 
(ii) a small business bond issued by 


(A) an individual who controls, or is a member 
of a related group that controls, the issuer, or 


(B) a partnership any member of which, who is 
a majority interest partner of the partnership, 
controls, or is a member of a related group that 
controls, the issuer. 


Related Provisions [s. 15.1]: 136 — Cooperative not private corpora- 
tion — exception; 143(1)(k) —Communal organization (e.g. Hutterite 
colony) may issue small business development bond. 


History [s. 15.1]: S. 15.1 substituted by 1994, c. 7, Sch. VIII (1993, c. 
24), s. 6, applicable to obligations issued after February 25, 1992. For the 
purpose of the definition “small business development bond” in subsec. 
15.1(3), an election made in respect of an obligation after February 25, 
1992 and before September 9, 1993, shall be deemed to have been made 
within 90 days after the day the obligation was issued. S. 15.1 formerly 
read: 


15.1 (1) Small business development bond — Any amount re- 
ceived by a taxpayer as or on account of interest in respect of a 
small business development bond shall, except for the purposes of 
Part IV, be deemed to have been received as a taxable dividend. 


(2) ldem — Where a corporation, in this section referred to as the 
“issuer, has issued an obligation that is at any time a small business 
development bond, notwithstanding any other provision of this Act, 
the following rules apply: 


(a) in computing the income of the issuer for a taxation year, no 
deduction shall be made in respect of any amount paid or paya- 
ble (depending on the method regularly followed by the issuer 
in computing its income) for a'period that includes that time as 
or on account of interest on the bond; 


(b) except for the purposes of subsection 129(1), to the extent 
that any amount paid by the issuer as or on account of interest 
on the bond is not allowed as a deduction by virtue of para- 
graph (a), it shall, when paid, be deemed to have been paid as a 
taxable dividend; and 


(c) [Repealed under former Act] 


(d) except for the purposes of paragraph 125(1)(b), the taxable 
income of the issuer for any taxation year that includes a period 
throughout which the obligation was a small business develop- 
ment bond shall, where 


(i) the issuer was not an eligible small business corporation, 


(ii) the property acquired with the proceeds of the bond or 
the property referred to in subparagraph (d)(iii) of the defi- 
nition “qualifying debt obligation” in subsection (3) 
(A) was not property used for specified purposes by the 
issuer, or 


(B) was not owned by the issuer, or 


(iii) all or substantially all of the proceeds from the issue of 
an obligation issued in circumstances described in subpara- 
graphs (e)(i) to (iii) of the defintion “qualifying debt obli- 
gation” in subsection (3) cannot reasonably be regarded as 
having been used by the issuer or a corporation with which 
it was not dealing at arm’s length in the financing of an 
active business carried on in Canada immediately before 
the time of its issuance, 


be deemed to be an amount equal to the total of 


(iv) the amount paid or payable (depending on the method 
regularly followed by the issuer in computing its income) 
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for that period as or on account of interest on the obliga- 
tion, and 


(v) its taxable income otherwise determined for the year. 
(3) Definitions — In this section, 


“eligible small business corporation” at any time means a taxable 
Canadian corporation that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning assigned by 
subsection 136(2)) all or substantially all of the assets of which 
are used in an active business carried on by it in Canada; 


“joint election” means an election made in prescribed form jointly 
by the issuer of an obligation and the person who is the holder of 
the obligation at the election time and filed with the Minister by the 
holder in which the issuer and the holder elect that the provisions of 
this section apply with respect to that obligation and in which the 
issuer declares that 


(a) it is an eligible small business corporation, and 


(b) the property, if any, acquired with the proceeds of or fi- 
nanced or. refinanced by the obligation is property used for 
specified purposes; 
“property used for specified purposes” means property used prima- 
rily in the carrying on of an active business in Canada but does not 
include 


(a) property that is used by an issuer primarily for the purpose 
of being leased to any person, other than an eligible small busi- 
ness corporation, 


(i) that does not use the property primarily for the purpose 
of leasing it to any other person, and 


(ii) that would be associated with the issuer if this Act were 
read without reference to paragraph 251(5)(b), or 


(b) property used in a business carried on by an issuer as a 
member of a partnership; 


“qualifying debt obligation” of a corporation at any particular time 
means an obligation that is a bond, debenture, bill, note, mortgage 
or similar obligation issued after December 11, 1979 and before 
1988, 


(a) the principal amount of which is not less than $10,000 or 
more than $500,000, 


(b) that is issued for a term of not more than five years and, 
except in the event of a failure or default under the terms or 
conditions of the obligation, not less than one year, and 


(c) that was issued not more than five years before the particu- 
lar time 


(d) all of the proceeds from the issuance before February 1, 
1982 of the obligation are used by the corporation 


(1) to acquire after December 11, 1979 and before February 
1, 1982 property that is specified property of the 
corporation, 


(ii) to finance qualified expenditures (within the meaning 
assigned by paragraph 127(10.1)(c)) made by the corpora- 
tion after December 11, 1979 and before February 1, 1982 
in respect of scientific research, 


(i11) to repay at any time before February 1, 1982, in whole 
or in part, one or more obligations of the corporation to the 
extent of an amount not exceeding the cost to the corpora- 
tion of property referred to in subparagraph (i) or qualified 
expenditures referred to in subparagraph (11) that was ac- 
quired or that were incurred by the corporation after De- 
cember 11, 1979 and before the time of the repayment, or 


(iv) for any combination of purposes described in subpara- 
graphs (i) to (111), or 

(e) the obligation is issued by the corporation 
(1) as part of a proposal to, or an arrangement with, its cred- 
itors that has been approved by a court under the Bank- 
ruptcy and Insolvency Act; 


(ii) at a time when all or substantially all of its assets are 
under the control of a receiver, receiver-manager, seques- 
trator or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the 
corporation is in default, or could reasonably be expected to 
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default, on a debt held by a person with whom the corpora- 
tion was dealing at arm’s length and it is issued, in whole 
or in part, directly or indirectly in exchange or substitution 
for that debt; 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation 
issued before 1982 by a Canadian-controlled private corpora- 
tion in respect of which a joint election was made at a particular 
time that is within 90 days after the later of its issue date and 
February 26, 1981, or | 


(b) an obligation that is at that time a qualifying debt obligation 
issued after 1981 by a Canadian-controlled private corporation 
in respect of which a joint election was made at a particular 
time that is within 90 days after the later of its issue date and 
March 30, 1983; 


“specified property” of an issuer means property acquired by the 
issuer that is 


(a) depreciable property that has not been used for any purpose 
whatever before it was acquired by the issuer, or 


(b) capital property that is land (excluding any building or other 
structure affixed to land) other than land acquired by the issuer 
from a person with whom it was not dealing at arm’s length, 


but does not include any 
(c) automobile, or 


(d) transportation equipment used principally for the purpose of 
transporting persons other than passengers who pay for the 
transportation services. 


(4) Presumption — Where an issuer has disposed of specified pro- 
perty, for the purposes of paragraph (2)(d), the property shall be 
deemed to be owned by the issuer and to be property used for speci- 
fied purposes if, in the thirty day period after the date of disposition 
of the property, the principal amount of the obligation is reduced by 
an amount not less than the amount by which the proceeds of dispo- 
sition to the issuer of the property exceed the expense incurred by it 
in disposing of the property. 


(5) Idem — Notwithstanding any other provision of this Act, an 
amount paid or payable by a taxpayer pursuant to a legal obligation 
to pay interest on borrowed money used for the purpose of acquir- 
ing a small business development bond shall be deemed to be an 
amount paid or payable, as the case may be, on borrowed money 
used for the purpose of earning income from a business or property. 


(6) False declaration — Where an issuer knowingly or under cir- 
cumstances amounting to gross negligence makes a false declara- 
tion in a joint election in respect of an obligation, the reference in 
subparagraph (2)(d)(iv) to “the amount” shall in respect of. the is- 
suer be read as a reference to “3 times the amount”. 


(7) Presumption — Where at any particular time an issuer makes a 
joint election in respect of an obligation and at or before that time 
the issuer or any other corporation associated with the issuer at or 
before that time makes or has made a joint election in respect of any 
other obligation, for the purposes of this section, the issuer shall be 
deemed not to be an eligible.smal] business corporation. 


(8) Idem — For the purposes of this’ section, where ‘an eligible 
small business corporation has acquired property from another per- 
son who did not deal at arm’s length with the corporation immedi- 
ately after the acquisition, the corporation shall be deemed to have 
acquired the property 


(a) from the person from whom that other person acquired the 
property; and 


(b) at the time the other person acquired the property. 


(9) Exception — Where an issuer or any corporation associated 
with the issuer has made a joint election in respect of a small busi- 
ness development bond, subsection (7) shall not apply with respect 
to the issuer and any corporation associated with that issuer that 
would, but for that subsection, be an eligible small business corpo- 
ration in respect of any obligation issued at any particular time after 
May 23, 1985 in circumstances described in any of subparagraphs 
(e)(i) to (ili) of the definition “qualifying debt obligation” in subsec- 
tion (3), if the issue price of any such bond does not exceed the 
amount, if any, by which 


(a) $500,000 
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exceeds 


(b) the total of all amounts each of which is the principal 
amount outstanding at that time in respect of 


(i) a small business development bond issued 
(A) before the particular time by the issuer, or 


(B) at or before the particular time by a corporation as- 
sociated with the issuer, or 


(ii) a small business bond issued at or before the Eo emer 
time by 


(A) an individual who controls or is a member of a re- 
lated group that controls the issuer, or 


(B) a partnership any member of which is a person who 
is a majority interest partner of the partnership (within 
the meaning assigned by subsection 97(3.1)) and who 
controls, or is.a member of a related group that con- 
trols, the issuer. 


(10) Presumption — Notwithstanding the definition “small busi- 
ness development bond” in subsection (3), where the holder of a 
qualifying debt obligation issued by a Canadian-controlled private 
corporation has not filed with the Minister a joint election within the 
time referred to in that definition and, after the issue of the qualify- 
ing debt obligation, the corporation has not issued a small business. 4 
development bond, other than a small business development bond 
that is an obligation described in paragraph (e) of the definition 
“qualifying debt obligation” in subsection (3), the obligation shall 
be deemed to be a small business development bond if 


(a) it is reasonable to consider that the corporation and_ the 
holder intended that this section would apply to. the obligation 
having regard to such factors as may be relevant, including the 
rate of interest stipulated under the terms of the obligation and 
the manner in which the corporation and the holder have treated 
the obligation for the purposes of this Act; and 


(b) the holder files with the Minister a joint election within 90 
days from the later of 


(1) the date of notification by the Minister that a joint-elec- 
tion in respect of the obligation has not been filed pursuant 
to the definition “small business development bond” in sub- 
section (3), and 


(ii) March 30, 1983 


(11) Penalties — For the purpose of subsection 163(3), where an 
amount is added to the taxable income of an issuer by virtue of sub- 
section (6), the amount shall be deemed to be a penalty assessed by 
the Minister under section 163. 


(12) Replacement property — Where, at any time after December 
11, 1979, an amount has become receivable by a corporation as pro- 
ceeds of disposition (within the meaning assigned by paragraph (b), 
(c) or (d) of the definition “proceeds of disposition” in subsection 
13(21) or paragraph (b), (c) or (d) of the definition of that expres- 
sion in section 54) of specified property and the corporation has, 
before the end of the first taxation year following the taxation year 
in which an amount in respect of the disposition of the specified 
property has become receivable, acquired a replacement property 
(within the meaning assigned by subsection 13(4.1) or 44(5)) that is 
specified property, for the purpose of subsection (4) the cost to the 
corporation of its replacement property shall be deemed to be an 
expense incurred by it in disposing of the specified property. 

Cl. 15.1(3)(b)(iv)(A) amended by 1994, c. 7, Sch. V (1992, c. 27), para. 

90(1)(q), to substitute “Bankruptcy and Insolvency Act” for “Bankruptcy 

Act’, in force November 30, 1992. 


Definitions [s. 15.1]: “active business”, “amount” — 248(1); “arm’s 
length” — 251(1); “associated” — 256; “borrowed money”, “business” — 
248(1); “Canada” — 255; “Canadian-controlled private corporation” — 
125(7), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “eligi- 
ble small business corporation” — 15.1(3); “individual” — 248(1); “‘is- 
suer’” — 15.1(2); “joint election” — 15.1(3); “majority interest partner”, 
“Minister”, “person”, “prescribed”, “principal amount’, “ 
248(1); “qualifying debt obligation” — 15.1(3); “related group” — 
251(4); “small business bond” — 15.2(3), 248(1); “small business corpo- 
ration” — 248(1); “small business development bond” — 15.1(3), 248(1); 
“taxable Canadian corporation”, “taxable dividend” — 89(1), 248(1); 
“taxable income” — 2(2), 248(1); “taxation year” — 249; “ 
248(1). 


Interpretation Bulletins [s. 15.1]: IT-269R3: Part TV tax on taxable 
dividends received by a private corporation or a subject corporation; IT- 
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507R: Small business development bonds and small business bonds 
(archived). 


15.2 (1) Interest on small business bond — Any 
amount received by a taxpayer as or on account of interest 
on a small business bond shall, except for the purposes of 
Part IV, be deemed to have been received as a taxable 
dividend from a taxable Canadian corporation. 


Related Provisions: 15(3) — Parallel rule for income bonds: 15.1(1) — 
Parallel rule for small business development bonds. ° 


(2) Rules for small business bonds — Where an in- 
dividual or a partnership (in this section referred to as the 
“issuer’) has issued an obligation that is at any time a 
small business bond, notwithstanding any other provision 
of this Act, 


(a) in computing the issuer’s income for a taxation 

year, no deduction shall be made in respect of any 

amount paid or payable (depending on the method reg- 

ularly followed in computing the issuer’s income) as 

or on account of interest on the bond in respect of a 
_ period that includes that time; and 


(b) for any taxation year that includes a_ period 
throughout which the obligation was a small business 
bond but 


(i) the issuer was not an eligible issuer, or 


(11) all or substantially all of the proceeds from the 
issue. of the obligation were not used by the issuer 
in the financing of an active business carried on by 
the issuer in Canada immediately before the time 
of the issue of the obligation, 


there shall be added to the tax otherwise payable under 
this Part by the issuer for that taxation year an amount 
equal to 29% of the amount of interest paid or payable 
(depending on the method regularly followed in. com- 
puting the issuer’s income) in respect of the bond for 
that period. 


(3) Definitions — In this section, 


“eligible issuer” at any time means 


(a) an individual (other than a trust) who is resident in 
Canada and who 


(1) has not made a joint election before that time in 
respect of a small business bond, 


(11) is not a majority interest partner of a partner- 
ship that has made a joint election before that time 
in respect of a small business bond, and 


(iii) neither controls nor is a member of a related 
group that controls 


(A) a corporation that has made a joint election 
before that time in respect of a small business 
development bond, or 


(B) a corporation that is associated with a cor- 
poration referred to in clause (A), or 


(b) a partnership 
(i) each member of which is an individual (other 
than a trust) who is resident in Canada, 
(ii) each majority interest partner, if any, of which 
is an eligible issuer, and 


(iii) that has not made a joint election before that 
time in respect of a small business bond; 


‘joint election’? means an election that is made in pre- 
scribed form, containing prescribed information, jointly 


S. 15.2(3) sma 


by the issuer of an obligation and the person who is the 
holder of the obligation at the time of the election, that is 
filed with the Minister by the holder and in which the 
holder and the issuer elect that the provisions of this sec- 
tion apply with respect to that obligation; 


Related Provisions: 96(3) — Election by partners. 


“majority interest partner’ — [Repealed] 


History: The definition “majority interest partner” in subsec. 15.2(3) re- 
pealed by 1998, c. 19, s. 77, applicable after April 26, 1995. The definition 
formerly read: 


“majority interest partner” of a partnership means a taxpayer who, if 
subsection 97(3.1) applied to this section, would be deemed to be a 
majority interest partner of the partnership; 


“qualifying debt obligation” of an issuer at a particular 
time means an obligation that is a bill, note, mortgage, 
hypothecary claim or similar obligation issued after Feb- 
ruary 25, 1992 and before' 1995, 


(a) the principal amount of which is not less than 
$10,000 or more than $500,000, 


(b) that is issued for a term of not more than 5 years 
and, except in the event of a failure or default under 
the terms or conditions of the obligation, not less than 
one year, and 


(c) that was issued not more than 5 years before the 
particular time, 


if the obligation is issued 


(d) as part of a proposal to, or an arrangement with, 
the issuer’s creditors that has been approved by a court 
under the Bankruptcy and Insolvency Act, 


(e) at a time when all or substantially all of the issuer’s 
assets are under the control of a receiver, receiver- 
manager, sequestrator or trustee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the 
issuer 1s in default, or could reasonably be expected to 
default, on a debt incurred in the course of the issuer’s 
business and held by a person with whom the issuer 

_ was dealing at arm’s length or, where the issuer is a 
partnership, by a person with whom each member of 
the partnership was dealing at arm’s length, and it is 
issued, in whole or in part, directly or indirectly in ex- 
change or substitution for that debt, 


and the funds from the issue of the obligation are used in 
Canada in a business of the issuer carried on immediately 
before the time of issue; 


History: The opening words of the definition “qualifying debt obligation” 
in subsec. 15.2(3) amended to add “hypothecary claim” by 2001, c. 17, s. 
199, in force June 14, 2001. 


The opening words of the definition of “qualifying debt obligation” in 
subsec. 15.2(3) amended by 1994, c. 8, subsec. 2(1), applicable to obliga- 
tions issued after 1992; and, for the purposes of the definition “small busi- 
ness bond” in subsec. 15.2(3), an election made before August 11, 1994 in 
respect of an obligation issued after 1992 and before 1995 shall be deemed 
to have been made within 90 days after the day the obligation was issued. 
The opening words formerly read: 


“qualifying debt obligation” of an issuer at a particular time means 
an obligation that is a bill, note, mortgage or similar obligation is- 
sued after November 12, 1981 and before 1988 or after February 25, 
1992 and before 1993, 


‘“‘small business bond” at any time means 


(a) an obligation that is at that time a qualifying debt 
obligation, issued by an individual or a partnership, in 
respect of which a joint election was made within 90 
days after its issue date, or 
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(b) an obligation that is at that time a qualifying debt 
obligation issued by an individual or a partnership if 


(i) it is reasonable to consider that the issuer and 
the holder of the obligation intended that this sec- 
tion apply to the obligation, having regard to such 
factors as may be relevant, including the rate of in- 
terest stipulated under the terms of the obligation 
and the manner in which the issuer and the holder 
have treated the obligation for the purposes of this 
Act, and 


(11) the holder files with the Minister a joint elec- 
tion in respect of the obligation within 90 days af- 
ter the date of notification by the Minister that a 
joint election in respect of the obligation has not 
been filed under paragraph (a). 


Related Provisions: 96(3) — Election by partners; 248(1)‘small busi- 
ness bond” — Definition applies to entire Act. 


(4) Status of interest — Notwithstanding any other 
provision of this Act, an amount paid or payable by a tax- 
payer pursuant to a legal obligation to pay interest on bor- 
rowed money used for the purpose of acquiring a small 
business bond shall be deemed to be an amount paid or 
payable, as the case may be, on borrowed money used for 
the purpose of earning income from a_ business or 


property. 


(5) False declaration — Where the Minister estab- 
lishes that an issuer has knowingly or under circum- 
stances amounting to gross negligence made a false decla- 
ration in a joint election in respect of an obligation, the 
reference in paragraph (2)(b) to “29%” shall, in respect of 
the obligation, be read as a reference to “87%”. 


(6) Partnerships — For the purpose of paragraph 
(2)(b), in the case of an issuer that is a partnership, the 
expression “tax otherwise payable under this Part by the 
issuer” shall be read as a reference to the “tax otherwise 
payable under this Part by each member of the partner- 
ship” and each member shall add to that member’s tax 
otherwise payable under this Part for the taxation year 
that includes the period described in paragraph (2)(b) the 
amount that can reasonably be regarded as that member’s 
share of the amount determined under that paragraph with 
respect to the partnership. 


(7) Deemed eligible issuer — Where, but for subpara- 
graphs (a)(1), (11) and (iii) and (b)(i1) of the definition “eli- 
gible issuer” in subsection (3), an individual or a partner- 
ship would be an “eligible issuer’, the individual or 
partnership shall be deemed to be an eligible issuer in re- 
spect of a small business bond at any time where the issue 
price of the bond does not exceed the amount, if any, by 
which 


(a) $500,000 
exceeds 


(b) where the issuer is an individual, the total of all 
amounts each of which is the principal amount out- 
standing immediately after that time in respect of 


(1) another obligation that is a small business bond 
issued by 


(A) the individual, or 


(B) a partnership of which the individual is a 
majority interest partner, or 
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(ii) a small business development bond issued by 


(A) a corporation that is controlled by the indi- 
vidual or by a related group of which the indivi- 
dual is a member, or 


(B) a corporation that is associated with a cor- 
poration referred to in clause (A), or 


(c) where the issuer is a partnership, the total of all 
amounts each of which is the principal amount out- 
standing immediately after that time in respect of 


(i) another obligation that is a small business bond 
issued by 


(A) the partnership, 


(B) an individual who is a majority interest 
partner of the partnership, or 


(C) a partnership of which the individual re- 
ferred to in clause (B) is a majority interest 
partner, or 


(ii) a small business development bond issued by 


(A) a corporation that is controlled by the indi- 
vidual referred to in clause (i)(B) or by a related 
group of which the individual is a member, or 


(B) a corporation that is associated with a cor- 
poration referred to in clause (A). 


History [s. 15.2]: S. 15.2 substituted by 1994, c. 7, Sch. VIII (1993, c. 
24), s. 6 applicable with respect to obligations issued after February 25, 
1992. For the purposes of the definition “small business bond” in subsec. 
15.2(3), an election made in respect of an obligation after February 25, 
1992 and before September 9, 1993, shall be deemed to have been made 
within 90 days after the day the obligation was issued. S. 15.2 formerly 
read: 


15.2 (1) Small business bond — Any amount received by a tax- 
payer as or on account of interest in respect of a small business 
bond shall, except for the purposes of Part IV, be deemed to have 
been received as a taxable dividend from a taxable Canadian 
corporation. 


(2) ldem — Where an individual or partnership (in this section re- 
ferred to as the “issuer”) has issued an obligation that is at any time 
a small business bond, notwithstanding any other provision of this 
Act, the following rules apply: 


(a) in computing the income of the issuer for a taxation year, no 
deduction shall be made in respect of any amount paid or paya- 
ble (depending on the method regularly followed by the issuer 
in computing its income) for a period that includes that time as 
or on account of interest on the bond; and 


(b) for any taxation year that includes a period throughout 
which the obligation was a small business bond but 


(i) the issuer was not an eligible issuer, or 


(ii) all or substantially all of the proceeds from the issue of 
an obligation issued in circumstances described in para- 
graph (d) of the definition “qualifying debt obligation” in 
subsection(3) were not used by the eligible issuer in the fi- 
nancing of an active business carried on by it in Canada 
immediately before the time of the issuance of the 
obligation, 


there shall be added to the tax otherwise payable by the issuer 
for that taxation year an amount equal to 34% of the amount of 
interest paid or payable (depending on the method regularly fol- 
lowed by the issuer in computing its income) in respect of the 
bond for that period. 


(3) Definitions — In this section, 
“eligible issuer” means 


(a) an individual (other than a trust) resident in Canada who has 
not, or is not a majority interest partner (within the meaning 
assigned by subsection 97(3.1)) of a partnership that has, previ- 
ously made a joint election in respect of a small business bond 
or who does not control or is not a member of a related group 
that controls a corporation that has previously made a joint 
election in respect of a small business development bond, or 
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(b) a partnership, all the members of which are individuals who 
are eligible issuers under paragraph (a); 


“joint election” means an election made in prescribed form jointly 
by the issuer of an obligation and the person who is the holder of 
the obligation at the election time and filed with the Minister by the 
holder in which the issuer’and the holder elect that the provisions of 
this section apply with respect to that obligation and in which the 
issuer declares that 


(a) it is an eligible issuer, and 


(b) the requirements of paragraph (d) of the definition “qualify- 
ing debt obligation” in this subsection have been met; 


“qualifying debt obligation” of an individual or a partnership at any 
time means an obligation that is a bill, note, mortgage or similar 
obligation issued after November 12, 1981 and before 1988, 


(a) the principal amount of which is not less than $10,000 or 
more than $500,000, 


(b) that is issued for a term of not more than five years and, 
except in the event of a failure or default under the terms or 
conditions of the obligation, not less than one year, and 


(c) that was issued not more than five years before that time 


(d) the obligation is issued 


(i) as part of a proposal to, or an arrangement with, the indi- 
vidual’s or partnership’s creditors, as the case may be, that 
has been approved by a court under the Bankruptcy and In- 
solvency Act, 


(ii) at a time when all or substantially all of the individual’s 
or partnership’s assets, as the case may be, are under the 
control of a receiver, receiver-manager, sequestrator or 
trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the 
individual or partnership is in default, or could reasonably 
be expected to default, on a debt incurred in the course of 
the business of the individual or partnership, as the case 
may be, and held by a person with whom the individual or 
each member of the partnership was dealing at arm’s length 
and it is issued, in whole or in part, directly or indirectly in 
exchange or substitution for that debt, 


and the funds from the issuance thereof are used in Canada in a 
business of the individual or partnership carried on immediately 
before the time of issuance; 


“small business bond” at any time means an obligation that is at that 
time a qualifying debt obligation issued by an individual or partner- 
ship in respect of which a joint election was made at a particular 
time that is within 90 days after the later of its issue date and March 
30, 1983. 


(4) Presumption — Notwithstanding any other provision of this 
Act, an amount paid or payable by a taxpayer pursuant to a legal 
obligation to pay interest on borrowed money used for the purpose 
of acquiring a small business bond shall be deemed to be an amount 
paid or payable, as the case may be, on borrowed money used for 
the purpose of earning income from a business or property. 


(5) False declaration -— Where an issuer knowingly or under cir- 
cumstances amounting to gross negligence makes a false declara- 
tion in a joint election in respect of an obligation, the reference in 
paragraph (2)(b) to “34%” shall be read as a reference to “102%”. 


(6) Partnerships — For the purposes of paragraph (2)(b), in the 
case of an issuer that is a partnership, the expression “tax otherwise 
payable by the issuer” shall be read as a reference to the “tax other- 
wise payable by each member of the partnership” and each member 
shall add to the member’s tax otherwise payable for the taxation 
year that includes the period described in paragraph (2)(b) the 
amount that can reasonably be regarded as the member’s share of 
the amount determined under that paragraph with respect to the 
partnership. 
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(c) a member of the partnership who is a majority interest part- 
ner of the partnership (within the meaning assigned by subsec- 
tion 97(3.1)) 


has previously made a joint election in respect of a small business 
bond or, in the case of a corporation, a small business development 
bond, the individual and any partnership of which the individual is a 
majority interest partner (within the meaning assigned by subsection 
97(3.1)) shall be deemed to be an eligible issuer in respect of any 
additional small business bond that the individual or partnership 
may issue at any particular time after May 23, 1985 if at the particu- 
lar time the issue price of such additional bond does not exceed the 
amount, if any, by which 


(d) $500,000 
exceeds, 


(e) where. the issuer is an individual, the total of all amounts 
each of which is the principal amount outstanding at that partic- 
ular time in respect of 


(i) another small business bond issued 
(A) before the particular time by the individual, or 


(B) at or before the particular time by a partnership of 
which the individual is a majority interest partner 
(within the meaning assigned by subsection 97(3.1)), 
or 


(11) a small business development bond issued at or before 
the particular time by 


(A) a corporation that is controlled by the individual, or 
by a related group of which the individual is a member, 
or 


(B) a corporation that is associated with a corporation 
referred to in clause (A), or 


(f) where the issuer is a partnership, the total of all amounts 
each of which is the principal amount outstanding at that partic- 
ular time in respect of 


(i) another small business bond issued 
(A) before the particular time by the partnership, or 


(B) at or before the particular time by an individual 
who is a majority interest partner of the partnership 
(within the meaning assigned by subsection 97(3.1)), 
or 


(11) a small business development bond issued at or before 
the particular time by 


(A) a corporation that is controlled by the individual 
referred to in clause (i)(B) or by a related group of 
which the individual is a member, or 


(B) a corporation that is associated with a corporation 
referred to in clause (A). 


(8) Presumption — Notwithstanding the definition “‘small business 
bond” in subsection (3), where the holder of a qualifying debt obli- 
gation issued by an individual or a partnership has not filed with the 
Minister a joint election within the time referred to in the definition, 
the obligation shall be deemed to be a small business bond if 


(a) it is reasonable to consider that the issuer and the holder 
intended that this section would apply to the obligation having 
regard to such factors as may be relevant, including the rate of 
interest stipulated under the terms of the obligation and the 
manner in which the issuer and the holder have treated the obli- 
gation for the purposes of this Act; and 


(b) the holder files with the Minister a joint election within 90 
days after the date of notification by the Minister that a joint 
election in respect of the obligation has not been filed pursuant 
to the definition “small business bond” in subsection (3). 


(9) Penalty — For the purpose of subsection 163(3), where an 
amount is added to the tax otherwise payable by an issuer by virtue 
of subsection (5), the amount shall be deemed to be a penalty as- 
sessed by the Minister under section 163. 


Subpara. (d)(i) of “qualifying debt obligation” in subsec. 15.2(3) amended 
by 1994, c. 7, Sch. V (1992, c. 27), para. 90(1)(q), to substitute “Bank- 
ruptcy and Insolvency Act’ for “Bankruptcy Act’, in force November 30, 


(7) Deemed eligible issuer — Where an individual, a partnership 
of which the individual is a majority interest partner (within the 
meaning assigned by subsection 97(3.1)) or a corporation that is 


controlled by 1992. 
pers Definitions [s. 15.2]: ‘active business”, “amount” — 248(1); “arm’s 
kaa Cheeta nA length” — 251(1); “associated” — 256; “borrowed money”, “business” — 


(b) a related group of which the individual is a member, or 248(1); “Canada” — 255; “control” — 256(6), (6.1); “corporation” — 
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248(1), Interpretation Act 35(1); “eligible issuer” — 15.2(3); “indivi- 
dual” — 248(1); “issuer” — 15.2(2); “joint election” — 15.2(3); “majority 
interest partner’, “Minister”, “person”, “prescribed”, “principal amount”, 
“property” — 248(1); “qualifying debt obligation” —_15.2(3);.. “related 


group” — 251(4); “resident in Canada” — 250; “small business bond” — 
15.2(3), 248(1); “small business development bond” — 15.1(3), 248(1); 
“tax otherwise payable under this Part” — 15.2(6); “taxable Canadian cor- 


poration”, “taxable dividend” — 89(1), 248(1); “taxation year” — 249; 
“taxpayer — 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 15.2]: IT-269R3: Part IV tax on taxable 
dividends received by a private corporation or a subject corporation; IT- 
507R: Small business development bonds and small business bonds 
(archived). 


16. (1) Income and capital combined — Where, 
under a contract or other arrangement, an amount can rea- 
sonably be regarded as being in part interest or other 
amount of an income nature and in part an amount of a 
capital nature, the following rules apply: 


(a) the part of the amount that can reasonably be re- 
garded as interest shall, irrespective of when the con- 
tract or arrangement was made or the form or legal ef- 
fect thereof; be deemed to be interest on a debt 
obligation held by the person to whom the amount is 
paid or payable; and 


(b) the part of the amount that can reasonably be re- 
garded as an amount of an income nature, other than 
interest, shall, irrespective of when the contract or ar- 
rangement was made or. the form or legal effect 
thereof, be included in the income of the taxpayer to 
whom the amount is paid or payable for the taxation 
year in which the amount was received or became due 
to the extent. it has not.otherwise been included in the 
taxpayer’s income. 


Related Provisions: 12(1)(c) — Interest income; 12(1)(g) — Amount 
fully taxable where based on production or use; 12(3) — Accrual of inter- 
est income; 16(4), (5) — Application of subsec. (1); 138(12) — “Gross in- 
vestment revenue” of an insurer; 214(2) — Tax on non-residents. 


Selected Cases [subsec. 16(1)]: West Hill Redevelopment Co. v. 
MNR, [1991] 2 C.T.C. 83 (FCTD) (Where plaintiff sold condominiums 
and took back mortgages at below-market interest rates, excess of face 
value of mortgages over fair market value not interest under subsec. 
16(1)); Alepin v. R., [1979] C.T.C. 360 (FCTD) (Absent agreement to con- 
trary, amounts received apply first to arrears of interest); Rodmon 
Construction Inc. v. R., [1975] C.T.€. 73 (FCTD). (Not reasonable to re- 
gard payments as part interest where loan is interest free); Vanwest 
Logging Co. Ltd. v. MNR, {1971} C.T.C. 199: (Exch.) (Subsec. 7(1) [now 
subsec. 16(1)] inapplicable to amount paid by instalments without interest; 
taxpayer’s intention relevant). 


Regulations: 201(1)(d) (information return). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale- 
leaseback agreements (archived); IT-265R3: Payments of income and cap- 
ital combined (archived); IT-365R2: Damages, settlements and similar re- 
ceipts; IT-396R: Interest income; IT-533: Interest deductibility and related 
issues, 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


(2) Obligation issued at discount — Where, in the 
case of a bond, debenture, bill, note, mortgage or similar 
obligation issued after December 20, 1960 and. before 
June 19, 1971 by a person exempt from tax under section 
149, a non-resident person not carrying on business in 
Canada, or a government, municipality or municipal or 
other public body performing a function of government, 


(a) the obligation was issued for an amount that is less 
than the principal amount of the obligation, 
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(b) the interest stipulated to be payable on the obliga- 
tion, expressed in terms of an annual rate on 


(i) the principal amount thereof, if no amount is 
payable on account of the principal amount before 
the maturity of the obligation, or 


(ii) the amount outstanding from time to time as or 
on account of the principal amount thereof, in any 
other case, 


is less than 5%, and 


(c) the yield from the obligation, expressed in terms of 
an annual rate on the amount for which the obligation 
was issued (which annual rate shall, if the terms of the 
obligation or any agreement relating thereto conferred 
on the holder thereof a right to demand payment of the 
principal amount of the obligation or the amount out- 
standing as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, 
be calculated on the basis of the yield that produces 
the highest annual rate obtainable either on the matur- 
ity of the obligation or conditional on the exercise of 
any such right) exceeds the annual rate determined 
under paragraph (b) by more than '/3 thereof, 


the amount by which the principal amount of the obliga- 
tion exceeds the amount for which the obligation was is- 
sued shall be included in computing the income of the 
first owner of the obligation who is a resident of Canada 
and is not a person exempt from tax under section 149 or 
a government, for the taxation year of the owner of the 
obligation in which he, she or it became the owner > 
thereof. 


Related Provisions: 16(5) — Application of subsec. 16(1); 53(1)(g) — 
Addition to adjusted cost base; 142.4(1)“tax basis’(b) — Disposition of 
specified debt obligation by financial, institution. 


Interpretation Bulletins: IT-265R3: Payments of income and capital 
combined (archived). 


(3) Obligation issued at discount — Where, in the 
case of a bond, debenture, bill, note, mortgage, hypothe- 
cary claim or similar obligation (other than an obligation 
that is a prescribed debt obligation for the purpose of sub- 
section 12(9)) issued after June 18, 1971 by a person ex- 
empt, because of section 149, from Part I tax on part or on 
all of the person’s income, a non-resident person not car- 
rying on business in Canada or a government, municipal- 
ity or municipal or other public body performing a func- 
tion of government, 


(a) the obligation was issued for an amount that is less 
than the principal amount of the obligation, and 


(b) the yield from the obligation, expressed in terms of 
an annual rate on the amount for which the obligation 
was issued (which annual rate shall, if the terms of the 
obligation or any agreement relating thereto conferred 
on the holder thereof a right to demand payment of the 
principal amount of the obligation or the amount out- 
standing as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, 
be calculated on the basis of the yield that produces 
the highest annual rate obtainable either on the matur- 
ity of the obligation or conditional on the exercise of 
any such right) exceeds */3 of the interest stipulated to 
be payable on the obligation, expressed in terms of an 
annual rate on 


(1) the principal amount of the obligation, if no 
amount is payable on account of the principal 
amount before the maturity of the obligation, or 
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(ii) the amount outstanding from time to time as or 
on account of the principal amount thereof, in any 
other case, 


the amount by which the principal amount of the obliga- 
tion exceeds the amount for which the obligation was is- 
sued shall be included in computing the income of the 
first owner of the obligation 


(c) who is resident in Canada, 


(d) who is not a government. nor a person exempt, be- 
cause of section 149, from tax under this Part on all or 
part of the person’s taxable income, and 


(e) of whom the obligation isa capital property, 


for the taxation year in which the owner acquired the 
obligation. 

Related Provisions: 16(5) — Application of subsec. 16(1); 20(14) — 
Treatment of accrued bond interest; 53(1)(g) — Addition to adjusted cost 


base; 142.4(1)“tax basis”(b) — Disposition of specified debt obligation by 
financial institution. 


History: The opening words of subsec. 16(3) amended to add “hypothe- 
cary claim” by 2001, c. 17, s. 200, in force June 14, 2001. 


All that portion of subsec. 16(3) after para. (b) substituted by 1994, c. 21, 
s. 10, applicable to 1990 et seg. That portion formerly read: 


the amount by which the principal amount of the obligation ex- 

ceeds the amount for which the obligation was issued shall be in- 
cluded in computing the income of the first owner of the obligation 
who is a resident of Canada and is not a person exempt from tax 
under section 149 or a government, for’the taxation year of the 
owner of the obligation in which he, she or it became the. owner 
thereof. 


That portion of subsec..16(3). preceding para. (a) substituted by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 7(1), applicable to 1991 et seg. That por- 
tion formerly read: 


(3). ldem — Where, in the. case of a bond, debenture, bill, note, 
mortgage or similar obligation issued after June 18, 1971 by a per- 
son exempt from tax under section 149, a non-resident person not 
carrying on business in Canada, or a government, municipality or 
municipal or other public body performing a function of 
government, 


Regulations: 7000(1) (prescribed debt obligation). 


Interpretation Bulletins: IT-265R3: Payments of income and capital 
combined (archived). 


(4) Where subsec. (1) does not apply — Subsection 
(1) does not apply to any amount received by a taxpayer 
in a taxation year 


(a) as an annuity payment; or 


(b) in satisfaction of the taxpayer’s rights under an an- 
nuity contract. 


(5) Idem — Subsection (1) does not apply in any case 
where subsection (2) or (3) applies. 


(6) Indexed debt obligations — Subject to subsection 
(7) and for the purposes of this Act, where at any time in 
a taxpayer’s taxation year 


(a) an interest in an indexed debt obligation is held by 
the taxpayer, 


(i) an amount determined in prescribed manner 
shall be deemed to be received and receivable by 
the taxpayer in the year as interest in respect of the 
obligation, and 


(ii) an amount determined in prescribed manner 
shall be deemed to be paid and payable in respect 
of the year by the taxpayer as interest under a legal 
obligation of the taxpayer to pay interest on bor- 
rowed money used for the purpose of earning in- 
come from a business or property; 
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(b) an indexed debt obligation is an obligation of the 
taxpayer, 


(i) an amount determined in prescribed manner 
shall be deemed to be payable in respect of the year 
by the taxpayer as interest in respect of the obliga- 
tion, and 


(ii) an amount determined in prescribed manner 
shall be deemed to be received and receivable by 
the taxpayer in the year as interest in respect of the 
obligation; and 


(c) the taxpayer pays or credits an amount in respect of 
an amount determined under subparagraph (b)(i) in re- 
spect of an indexed debt obligation, the payment or 
crediting shall be deemed to be a payment or crediting 
of interest on the obligation. ; 
Related Provisions: 20(1)(c) — Interest deduction; 53(1)(g.1) — Addi- 
tion to adjusted cost base; 53(2)(1.1) -— Deduction from adjusted cost 
base; 138(12)“gross investment revenue”G(a) —- Gross investment. reve- 
nue of insurer; 142.3(2) — Indexed debt obligation not subject to rules re 
income from specified debt obligations; 142.4(1)‘‘tax basis” (e), (n) — Dis- 
position of specified debt obligation by financial institution; 214(7) — 
Sale of obligation by non-resident. 
History: The opening words of subsec. 16(6) amended by 1998, c. 19, 
subsec. 78(1), applicable 


(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 


The opening words formerly read: 


(6) For the purposes of this Act, where at any time in a taxpayer’s 
taxation year 


Subsec. 16(6) added by 1994, c. 7, Sch. VIIT (1993, c. 24), subsec. 7(2), 
applicable to'debt obligations issued after October 16, 1991. 


Regulations: 7001 (amounts determined in prescribed manner). 


(7) Impaired indexed debt obligations — Paragraph 
(6)(a) does not apply to a taxpayer in respect of an in- 
dexed debt obligation for the part of a taxation year 
throughout which the obligation is impaired where an 
amount in respect of the obligation is deductible because 
of subparagraph 20(1)()(G@i) in computing the taxpayer’s 
income for the year. 

History: Subsec. 16(7) added by 1998, c. 19, subsec. 78(2), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 
Definitions [s. 16]: “amount”, “annuity”, “borrowed money”, “busi- 
ness” — 248(1); “Canada” — 255; “capital property” — 54, 248(1); “in- 
dexed debt obligation”, “non-resident”, “prescribed” — 248(1); “pre- 
scribed debt obligation” —Reg. 7000(1); “principal amount”, 
“property” — 248(1); “received” — 248(7); “regulation” — 248(1); “resi- 
dent of Canada” — 94(3)(a)(vii), 250; “taxation year” — 249; “tax- 
payer” — 248(1). 
Interpretation Bulletins [s. 16]: IT-265R3: Payments of income and 
capital combined (archived); IT-533: Interest deductibility and related 
issues, 


16.1 (1) Leasing properties — Where a taxpayer (in 
this section referred to as the “lessee”) leases tangible 
property (other than prescribed property) that would, if 
the lessee acquired the property, be depreciable property 
of the lessee, from a person resident in Canada other than 
a person whose taxable income is exempt from tax under 
this Part, or from a non-resident person who holds the 
lease in the course of carrying on a business through a 
permanent establishment in Canada, as defined by regula- 
tion, any income from which is subject to tax under this 
Part, who owns the property and with whom the lessee 
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was dealing at arm’s length (in this section referred to as 
the “lessor’) for a term of more than one year, if the 
lessee and the lessor jointly elect in prescribed form filed 
with their returns of income for their respective taxation 
years that include the particular time when the lease be- 
gan, the following rules apply for the purpose of comput- 
ing the income of the lessee for the taxation year that in- 
cludes the particular time and for all subsequent taxation 
years: 


(a) in respect of amounts paid or payable for the use 
of, or for the right to use, the property, the lease shall 
be deemed not to be a lease; 


(b) the lessee shall. be deemed to have acquired the 
property from the lessor at the particular time at a cost 
equal to its fair market value at that time; 


(c) the lessee shall be deemed to have borrowed 
money from the lessor at the particular time, for the 
purpose of acquiring the property, in a principal 
amount equal to the fair market value of the property 
at that time; 


(d) interest shall be deemed to accrue on the principal 
amount of the borrowed money outstanding from time 
to time, compounded semi-annually, not in advance, at 
the prescribed rate in effect 


(i) at the earlier of 


(A) the time, if any, before the particular time, 
at which the lessee last entered into an agree- 
ment to lease the property, and 


(B) the particular time, or 


(11) where the lease provides that the amount paya- 
ble by the lessee for the use of, or the right to use, 
the property varies according to prevailing interest 
rates in effect from time to time, and the lessee so 
elects, in respect of all of the property that is sub- 
ject to the lease, in the lessee’s return of income 
under this Part for the taxation year of the lessee in 
which the lease began, at the beginning of the pe- 
riod for which the interest is being calculated; 


(e) all amounts paid or payable by or on behalf of the 
lessee for the use of, or the right to use, the property in 
the year shall be deemed to be blended payments, paid 
or payable by the lessee, of principal and interest on 
the borrowed money outstanding from time to time, 
calculated in accordance with paragraph (d), applied 
firstly on account of interest on principal, secondly on 
account of interest on unpaid interest and thirdly on 
account of unpaid principal, if any, and the amount, if 
any, by which any such payment exceeds the total of 
those amounts. shall be deemed to be paid or payable 
on account of interest, and any amount deemed by rea- 
son of this paragraph to be a payment of interest shall 
be deemed to have been an amount paid or payable,.as 
the case may be, pursuant to a legal obligation to pay 
interest in respect of the year on the borrowed money; 


(f) at the time of the expiration or cancellation of the 
lease, the assignment of the lease or the sublease of 
the property by the lessee, the lessee shall (except 
where subsection (4) applies) be deemed to have dis- 
posed of the property at that time for proceeds of dis- 
position equal to the amount, if any, by which 


(i) the total of 
(A) the amount referred to in paragraph (c), and 


(B) all amounts received or receivable by the 
lessee in respect of the cancellation or assign- 
ment of the lease or the sublease of the property 
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exceeds 
(ii) the total of 


(A) all amounts deemed under paragraph (e) to 
have been paid or payable, as the case may be, 
by the lessee on account of the principal amount 
of the borrowed money, and 


(B) all amounts paid or payable by or on behalf 
of the lessee in respect of the cancellation or as- 
signment of the lease or the sublease of the 
property; 
(g) for the purposes of subsections 13(5.2) and (5.3), 
each amount paid or payable by or on behalf of the 
lessee that would, but for this subsection, have been an 
amount paid or payable for the use of, or the right to 
use, the property shall be deemed to have been de- 
ducted in computing the lessee’s income as an amount 
paid or payable by the lessee for the use of, or the 
right to use, the property after the particular time; 


(h) any amount paid or payable by or on behalf of the 
lessee in respect of the granting or assignment of the 
lease or the subiease of the property that would, but 
for this paragraph, be the capital cost to the lessee of a 
leasehold interest in the property shall be deemed to 
be an amount paid or payable, as the case may be, by 
the lessee for the use of, or the right to use, the pro- 
perty for the remaining term of the lease; and 


(i) where the lessee elects under this subsection in re- 
spect of a property and, at any time after the lease was 
entered into, the owner of the property is a non-resi- 
dent person who does not hold the lease in the course 
of carrying on a business through a permanent estab- 
lishment in Canada, as defined by regulation, any in- 

_come from which is subject to tax under this Part, for 

the purposes of this subsection the lease shall be 
deemed to have been cancelled at that time. 


Related Provisions: 16.1(5) — Replacement property; 16.1(6) — Ad- 
ditional _ property; 16.1(7) — Renegotiation | of lease; . Reg. 
1100(1.1)—(1.13) — CCA restrictions on leasing property. 3 


History: The opening words of subsec. 16.1(1) amended by 1999, c: 22, 
s. 7, applicable to leases entered into by a taxpayer or partnership after 
3:30 p.m., EDST, August 18, 1998, other than.such leases entered into 
after that time pursuant to an agreement in writing 


(a) made before that time under which the taxpayer or partnership was 
required to enter into the lease, and 


(b) in respect of which there is no agreement or other arrangement 
under which the obligation of the taxpayer or partnership to enter into 
the lease can be changed, reduced or waived if there is a change to the 
Act or if there is an adverse assessment under the Act, 


and for the purpose of this application, a lease in respect of which a mate- 
rial change has been agreed to by the parties to the lease, effective at any 
particular time that is after 3:30 p.m., EDST, August 18, 1998, is deemed 
to have been entered into at that particular time. The opening words for- 
merly read: ; 


16.1. (1) Where a taxpayer (in this section referred to. as the 
“lessee”) leases tangible property (other than prescribed property) 
that would, if the lessee acquired the property, be depreciable pro- 
perty of the lessee, from a person resident in Canada (or from a non- 
resident person who holds the lease in the course of carrying on a 
business through a permanent establishment in Canada, as defined 
by regulation, any income from which is subject to tax under this 
Part) who owns the property and with whom the lessee was dealing 
at arm’s length (in this section referred to as the “lessor”) for a term 
of more than one year, if the lessee and the lessor jointly elect in 
prescribed form filed with their returns of income under this Part for 
their respective taxation years that include the particular time when 
the lease began, the following rules apply for the purposes of com- 
puting the income of the lessee for the taxation year that includes 
the particular time and for all subsequent taxation years: 
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That portion of subsec. 16.1(1) preceding para. (e) substituted by 1994, c. 
7, Sch. Il (1991, c. 49), subsec. 12(1), applicable to leases and subleases 
entered into after 10 p.m. EDST, April 26, 1989, other than 


(a) leases entered into under an agreement in writing entered into at or 
before 10 p.m. EDST, April 26, 1989 under which the lessee thereun- 
der has the right to require the lease of the property, and 


(b) subleases of properties that are subject to leases described in para- 
graph (a) or to leases entered into at or before 10 p.m. EDST, April 
26, 1989, 


except that, with respect to leases and subleases entered into after 10 p.m. 
EDST, April 26, 1989 and before June 12, 1989, the subsec. shall be read 
without reference to the words “resident in Canada (or from a non-resident 
person who holds the lease in the course of carrying on a business through 
a permanent establishment in Canada, as defined by regulation, any in- 
come from which is subject to tax under this Part)” and the words “and 
with whom the lessee was dealing at arm’s length’, and, with respect to 
leases and subleases entered into after June 11, 1989 and before July 13, 
1990, the subsec. shall be read without reference to cl. (d)(i)(A), to the 
words “the earlier of’ and to the words “any income from which is subject 
to tax under this Part”. That portion of subsec. 16.1(1) formerly read: 


16.1 (1) Leasing properties — Where, at any particular time, a 
taxpayer (in this section referred to as the “lessee’”’) has leased tangi- 
ble property (other than prescribed property) that would, if the 
lessee had acquired the property, have been depreciable property of 
the lessee, from a person resident in Canada (or from a person not 
resident in Canada where the lease is held in the course of carrying 
on a business through a permanent establishment in Canada, as de- 
fined by regulation) who owns the property and with whom the 
lessee was dealing at arm’s length (in this section referred to as the 
“lessor’) for a term of more than one year, if the lessee and the 
lessor have jointly elected by filing the prescribed form with their 
returns of income under this Part for their respective taxation years 
that include the time at which the lease was entered into, the follow- 
ing rules apply for the purposes of computing the income of the 
lessee for the taxation year that includes the particular time and for 
all subsequent taxation years: 


(a) the lease shall be deemed not to be a lease; 


(b) the lessee shall be deemed to have acquired the property 
from the lessor at the particular time at a cost equal to its fair 
market value at that time; 


(c) the lessee shall be deemed to have borrowed money from 
the lessor at the particular time, for the purpose of acquiring the 
property, in a principal amount equal to the fair market value of 
the property at that time; 


(d) interest shall be deemed to accrue on the principal amount 
of the borrowed money outstanding from time to time, com- 
pounded semi-annually, not in advance, at the prescribed rate in 
effect at the particular time (or, where a particular lease pro- 
vides that the amount paid or payable by the lessee for the use 
of, or the right to use, the property varies according to prevail- 
ing interest rates in effect from time to time, and the lessee so 
elects, in respect of all of the property that is subject to the par- 
ticular lease, in the lessee’s return of income under this Part for 
the taxation year of the lessee in which the particular lease was 
entered into, the prescribed rate that is in effect at the time the 
interest is being calculated); 


Para. 16.1(1)(@) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
12(2), applicable to leases and subleases entered into after June 11, 1989, 
other than 


(a) leases entered into under an agreement in writing entered into at or 
before 10 p.m. EDST, April 26, 1989 under which the lessee thereun- 
der has the right to require the lease of the property, and 


(b) subleases of properties that are subject to leases described in para- 
graph (a) or to leases entered into at or before 10 p.m. EDST, April 
26, 1989, 


except that, with respect to such leases and subleases entered into before 
July 13, 1990, para. (i) shall be read without reference to the words “any 
income from which is subject to tax under this Part’. Para. 16,1(1)(i) for- 
merly read: 


(i) where the lessee has made an election under this subsection in 
respect of a property and, at any time after the lease was entered 
into, the owner of the property is a person not resident in Canada 
(except where the person holds the lease in the course of carrying 
on a business through a permanent establishment in Canada, as de- 


S. 16.1(3) 


fined by regulation), for the purposes of this subsection, the lease 
shall be deemed to have been cancelled at that time. 


Regulations: 1100(2)(a)(vi) — Half-year CCA rule inapplicable to pro- 
perty deemed acquired by 16.1(1)(b); 4302 (prescribed rate of interest for 
16.1(1)(d)); 8200 (prescribed property); 8201 (permanent establishment). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale- 
leaseback agreements (archived); IT-265R3: Payments of income and cap- 
ital combined (archived). 


I.T. Technical News: No. 21 (cancellation of Interpretation Bulletin IT- 
2B3I)e 


Forms: T2145: Election in respect of the leasing of property. 


(2) Assignments and subleases — Subject to sub- 
sections (3) and (4), where at any particular time a lessee 
who has made an election under subsection (1) in respect 
of a leased property assigns the lease or subleases the pro- 
perty to another person (in this section referred to as the 
“assignee’’), 


(a) subsection (1) shall not apply in computing the in- 
come of the lessee in respect of the lease for any pe- 
riod after the particular time; and 


(b) if the lessee and the assignee jointly elect in pre- 
scribed form filed with their returns of income under 
this Part for their respective taxation years that include 
the particular time, subsection (1) shall apply to the 
assignee as if 


(1) the assignee leased the property at the particular 
time from the owner of the property for a term of 
more than one year, and 


(11) the assignee and the owner of the property 
jointly elected under subsection (1) in respect of 
the property with their returns of income under this 
Part for their respective taxation years that include 
the particular time. 

History: Para. 16.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 12(3), applicable to leases and subleases entered into after 10 p.m. 
EDST, April 26, 1989, other than 


(a) leases entered into pursuant to an agreement in writing entered into 
at or before 10 p.m. EDST, April 26, 1989 under which the lessee 
thereunder has the right to require the lease of the property, and 


(b) subleases of properties that are subject to leases described in para- 
graph (a) or to leases entered into at or before 10 p.m. EDST, April 
26, 1989. 


Para. 16.1(2)(b) formerly read: 


(b) if the lessee and the assignee have jointly elected by filing the 
prescribed form with their returns of income under this Part for their 
respective taxation years that include the time at which the assign- 
ment or sublease was entered into, subsection (1) shall apply to the 
assignee as if the assignee leased the property at that time from the 
owner of the property for a term of more than one year. 

Forms: T2146: Election in respect of assigned leases or subleased 

property. 


(3) Idem — Subject to subsection (4), where at any par- 
ticular time a lessee who has made an election under sub- 
section (1) in respect of a leased property assigns the 
lease or subleases the property to another person with 
whom the lessee is not dealing at arm’s length, the other 
person shall, for the purposes of subsection (1) and for the 
purposes of computing that person’s income in respect of 
the lease for any period after the particular time, be 
deemed to be the same person as, and a continuation of, 
the lessee, except that, notwithstanding paragraph (1)(b), 
that other person shall be deemed to have acquired the 
property from the lessee at the time that it was acquired 
by the lessee at a cost equal to the amount that would be 
the lessee’s proceeds of disposition of the property deter- 
mined under paragraph (1)(f) if that amount were deter- 
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mined without reference to clauses (1)(f)(i)(B) and 


(1i)(B). 


(4) Amalgamations and windings-up — Notwith- 
standing subsection (2), where at any time a particular 
corporation that has made an election under subsection 
(1) in respect of a lease assigns the lease 


(a) by reason of an amalgamation (within the meaning 
assigned by subsection 87(1)), or 


(b) in the course of the winding-up of a Canadian cor- 
poration in respect of which subsection 88(1) applies, 


to another corporation with which it does not deal at 
arm’s length, the other corporation shall, for the purposes 
of subsection (1) and for the purposes of computing its 
income in respect of the lease after that time, be deemed 
to be the same person as, and a continuation of, the partic- 
ular corporation. 


(5) Replacement property — For the purposes of sub- 
section (1), where at any time a property (in this subsec- 
tion referred to as a “replacement property”) is provided 
by a lessor to a lessee as a replacement for a similar pro- 
perty of the lessor (in this subsection referred to as the 
“original property”) that was leased by the lessor to the 
lessee, and the amount payable by the lessee for the use 
of, or the right to use, the replacement property is the 
same as the amount that was so payable in respect of the 
original property, the replacement property shall be 
deemed to be the same property as the original property. 


History: See under subsec. 16.1(7). 


(6) Additional property — For the purposes of subsec- 
tion (1), where at any particular time 


(a) an addition or alteration (in this subsection referred 
to as “additional property”) is made by a lessor to a 
property (in this subsection referred to as the “original 
property”) of the lessor that is the subject of a lease, 


(b) the lessor and the lessee of the original property 
have jointly elected under subsection (1) in respect of 
the original property, and 


(c) as a consequence of the addition or bnerahiob, the 
total amount payable, by the lessee for the use of, or 
the right to use, the original property and the addi- 
tional property exceeds the amount so payable in re- 
spect of the original property, 


the following rules apply: 


(d) the lessee shall be deemed to have leased the addi- 
tional property from the lessor at the particular time, 


(e) the term of the lease of the additional property 
shall be deemed to be greater than one year, 


(f) the lessor and the lessee shall be deemed to have 
jointly elected under, subsection (1) in Erspeat of the 
additional property, 


(g) the prescribed rate in effect at the particular time in 
respect of the additional property shall be deemed ‘to 
be equal to the prescribed rate in effect in respect of 
the original property at the particular time, 


(h) the additional property shall be deemed not to be 
prescribed property, and 


(i) the excess referred to in paragraph (c) shall be 

deemed to be an amount payable by the lessee. for the 

use of, or the right to use, the additional property. 
History: See under subsec. 16.1(7). 


Regulations: 4301(c) (prescribed rate for 16.1(6)(g)); 4302 (prescribed 
rate for 16.1(6)(d). 
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(7) Renegotiation of lease — For the purposes of sub- 
section (1), where at any time 


(a) a lease (in this subsection referred to as the “origi- 
nal lease”) of property is renegotiated in the course of 
a bona fide renegotiation, and 


(b) as a result of the renegotiation, the amount payable 
by the lessee of the property for the use of, or the right 
to use, the property is altered in respect of a period 
after that time (otherwise than because of an addition 
or alteration to which subsection (6) applies), 


the original lease shall be deemed to have expired and the 
renegotiated lease shall be deemed to be a new lease of 
the property entered into at that time. 


Related Provisions: 16(1)—AIncome © and 
20(1)(c) — Deductions permitted — interest. 


History: Subsecs. 16.1(5)-(7) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 12(4), applicable to leases and subleases entered into after 10 p.m. 
EDST, April 26, 1989, other than 


(a) leases entered into pursuant to an agreement in writing entered into 
at or before 10 p.m. EDST, April 26, 1989 under which the lessee 
thereunder has the right to require the lease of the property, and 


capital combined; 


(b) subleases of properties that are subject to leases described in para- 

graph (a) or to leases entered into at or before 10 p.m. EDST, April 

26, A989. 
Definitions [s. 16.1]: 
“borrowed money’, “business” 


“amount” — 248(1); “arm’s length” —251(1); 
248(1); “Canada” — 255; “depreciable 


property” — 13(21), 248(1); “lessee”, “lessor” —16.1(1); “non-resi- 
dent” — 248(1); “permanent establishment” — Reg. 8201; “person”, “pre- 
scribed” “prescribed rate’ — Reg. 4301, 4302; “principal 
amount’, “property” — 248(1); “resident in Canada” — 94(3)(a)(vii), 


250; “taxable income — 248(1); 
payer” — 248(1). 

Regulations [s. 16.1]: 4302 (prescribed interest rate); 8200 (prescribed 
property). 


“taxation year’ —11(2), 249; “tax- . 


17. (14) Amount owing by non-resident [deemed 
interest income] — Where, at any time in a taxation 
year of a corporation resident in Canada, a non-resident 
person owes an amount to the corporation, that amount 
has been or remains outstanding for more than a year and 
the total determined under paragraph (b) for the year is 
less than the amount of interest that would be included in 
computing the corporation’s income for the year in re- 
spect of the amount owing if that interest were computed 
at a reasonable rate for the period in the year during 
which the amount was owing, the corporation shall in- 
clude an amount in computing its income for the year 
equal to the amount, if any, by which 


(a) the amount of interest that would be included in 
computing the corporation’s income for the year in re- 
spect of the amount owing if that interest were com- 
puted at the prescribed rate for the period in the year 
during which the amount was owing 


exceeds 
(b) the total of all amounts each of which is 


(i) an amount included in computing the corpora- 
tion’s income for the year as, on account of, in lieu 
of or in satisfaction of, interest in respect of the 
amount owing, 


(11) an amount received or receivable by the corpo- 
ration from a trust that is included in computing the 
corporation’s income for the year or a subsequent 
year and that can reasonably be attributed to inter- 
est on the amount owing for the period in the year 
during which the amount was owing, or 


(iii) an amount that is included in computing the 
corporation’s income for the year or a subsequent 
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year under subsection 91(1) and that can reasona- | be inappropriate. We also agree with your submission that, from 
bly be attributed to interest on the amount owing a tax poli We int oF view, it woul be sn at tL to amend sub- 
for the period in the year during which the amount | Se*HOr ), 
was is 


ae (Canco) tien ie property to a controlled 
as ce, ae uses the: property to make 


i am Weihaeh ‘eal to your 1k ited i Mieke ( 
ine Conway in which you requested amendm 
TMG | 


ate to deem don #2 to have been 
to Forco2. Thus, it is Loan #2 rather than 


puting its £ : 
posh at a a asm nate. 


i : ae the amount owing by that non- 
resident p person to the particular person or partnership who is de- 
scribed that paragraph under the same terms and conditions 

o the amount owing by that non-resident person to the 
, notwithstanding that the amount 
dent ae t9 the particular per- 


déinmiend ‘to the Minister of Finance 
) of the Act be amended. The rec- 
s to that paragraph would provide for the 
espect of a corporation resident in Can- 
, under subsection 91(1) of the Act, are 
e income of the corporation resident in 
particular year or a subsequent year and that can 
tributed to interest 1 income of a AGES foreign 


owing to Cariod by the non-residen it 

paragraph 17(1)(b)(iii) was to provide for ; a aidecian 

section nals income inclusion om Canco i ina pared 
J 


Ano a ata paid time, ualify 
: s in Tespect of a Corporation resident in Can- 


uted re ‘The Sbssbat income of CFA Barua 


ing to CFA by the non-resident person for the: period in the par- | hes amounts are “owing to the Souteolled foreign affiliate by 
ticular year of Canco during which that amount was so owing to | _ the non-resident person referred to in subsection 17(1), the 
CFA and during which an amount equal to that amount owing to amounts are deemed by subsection 17(2) to be owed to the 
CFA was deemed to be owing to Canco by the non-resident per- dent in Canada by the non-resident person 
son. For example, subparagraph 17(1)(b)(iii) is intended to apply | —_and the amounts are the amounts to which subsection 17(1) 
where Canco transfers property to CFA, CFA then uses the pro- - : applies i in Tespect of the corporation, or 


perty to make an interest-bearing loan to. another non-resident 
person (the ultimate debtor), CFA earns foreign accrual property 
income from the interest-bearing loan made to the ultimate 
debtor, Canco includes that foreign accrual property income of 


° the amounts (not exceeding the actual amounts owing to 
_ which subsection 17(1) applies) are owing to the controlled 
- foreign affiliate by a non-resident person and 


CFA in its income, the ultimate debtor is deemed under subsec- |. would be deemed by subsection 17(2), if section 17 
tion 17(2) to owe an amount to Canco equal to the amount it | —— were read without reference to subsection 17(11.2), to be 
owes to CFA and subsection 17(1) applies to Canco in respect of owed to the corporation resident i in Canada by that non- 
the amount deemed to be owed to it by the ultimate debtor. resident person, 

In your letter you noted that, in cases where subsection 17(2) ap- "2. are loans made by the controlled foreign affiliate that 
plies, the deemed amount owing to Canco by the non-resident are deemed, under paragraph 17(11.2)(b), not to have 
person to which subsection 17(1) applies and to which subpara- ' been made by the controlled foreign affiliate, and 


graph 17(1)(b)(iii) refers is not the actual amount owing to CFA 
by the non-resident person that gives rise to the foreign accrual 
property income of CFA. Therefore, you noted that, in those 
cases, subparagraph 17(1)(b)G@ii) would not apply to reduce 
Canco’s income inclusion under subsection 17(1). From a tax 
policy point of view, we agree with your conclusion that the non- ¢ is deemed by paragraph 17(11.2)(a) to have been 
application of subparagraph 17(10)(b)(ii) in those cases would made by the controlled foreign affiliate to the non- 


3. are loans made by the controlled foreign affiliate to 
persons other than the non-resident person referred to in 
subsection 17(1) that resulted in a loan being made to the 
non-resident person referred to in subsection 17(1) that 
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resident person referred to in subsection 17(1) for the 
purposes of subsection 17(2), and 


* is deemed by subsection 17(2) to be owed to the cor- 
poration resident in Canada by the non-resident per- 
son and is the amount owing to which oe 
17(1) applies. _ 

We will recommend that the amendments apply to taxation n years 
that begin after February 23, 1998. 
Thank you for eee 
Yours sincerely, 


Len Farber 
General Director, Tax” Legislation Division, r 
- Branch — . / 


Related Provisions: 17(2)—(6) — Anti-avoidance rules; 
Exceptions; 17(10)-(15) — Interpretation. 


TTG)-Oy= 


History: See History at the end of s. 17. 


Selected Cases [former subsec. 17(1)]: Canadian Occidental U.S. 
Petroleum Corp. v. R., [2000] 2 C.T.C. 2113 (TCC) (Governing relation- 
ship was that at time loan was made; no requirement for ongoing 
relationship); Liampat Holdings v. Canada, [1996] 3 C.T.C. 246 (FCTD) 
(Deemed interest never received allowed as bad debt); Upper Lakes 
Shipping Ltd. v. MNR, [1993] 1 C.T.C. 2011 (TCC) (5 per cent was rea- 
sonable rate of interest on loan made before 1979). 


Regulations: 4301(c) (prescribed rate of interest for 17(1)(a)). 


(2) Anti-avoidance rule — indirect loan — For the 
purpose of this section and subject to subsection (3), 
where 


(a) a non-resident person owes an amount at any time 
to a particular person or partnership (other than a cor- 
poration resident in Canada), and 


(b) it is reasonable to conclude that the particular per- 
son or partnership entered into the transaction under 
which the amount became owing or the particular per- 
son or partnership permitted the amount owing to re- 
main outstanding because 


(1) a corporation resident in Canada made a loan or 
transfer of property, or 


(1) the particular person or partnership anticipated 
that a corporation resident in Canada would make a 
loan or transfer of property, 


either directly or indirectly, in any manner whatever, 
to or for the benefit of any person or partnership (other 
than an exempt loan or transfer), 


the non-resident person is deemed at that time to owe to 
the corporation an amount equal to the amount owing to 
the particular person or partnership. 


Proposed Amendment 


Letter from Dept. of Sere September 3 ‘ 200: See 


under 17(1)(b)(ii1). 


Related Provisions: 17(3) — Exception; 17(11.3) — Determination of 
whether persons are related; 17(15)“exempt loan or transfer” — 
Definition. 


(3) Exception to anti-avoidance rule — indirect 
loan — Subsection (2) does not apply to an amount ow- 
ing at any time by a non-resident person to a particular 
person or partnership where 


(a) at that time, the non-resident person and the partic- 
ular person or each member of the particular partner- 
ship, as the case may be, are controlled foreign affili- 
ates of the corporation resident in Canada; or 

(b) at that time, 


(i) the non-resident person and the particular per- 
son are not related or the non-resident person and 


Income Tax Act, Part I, 
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each member of the particular partnership are not 
related, as the case may be, 


(ii) the terms or conditions made or imposed in re- 
spect of the amount owing, determined without ref- 
erence to any loan or transfer of property by a cor- 
poration resident in Canada described in paragraph 
(2)(b) in respect of the amount owing, are such that 
persons dealing at arm’s length would have been 
willing to enter into them at the time that they were 
entered into, and 


(iii) if there were an amount of interest payable on 
the amount owing at that time that would be re- 
quired to be included in computing the income of a 
foreign affiliate of the corporation resident in Can- 
ada for a taxation year, that amount of interest 
would not be required to be included in computing 
the foreign accrual property income of the affiliate 
for that year. 

Related Provisions: 17(10), (12), (13), (15) — Definition of “con- 


trolled foreign affiliate’; 17(11), (11.1), (11.3) — Meaning of “related”; 
17(11.2) — Back-to-back loans — look-through rule. 


Selected Cases [former subsec. 17(3)]: Canadian Occidental U.S. 
Petroleum Corp. v. R., [2000] 2 C.T.C. 2113 (TCC) (Governing relation- 
ship was that at time loan was made; no requirement for ongoing 
relationship); Massey-Ferguson Ltd. v. R., [1977] C.T.C. 6 (FCA) (Sub- 
sec. 19(3) [now subsec. 17(3)] applies to loan made through subsidiary 
where latter’s functions include genuine business purpose of financing 
group companies; interest not assessed to parent). 


(4) Anti-avoidance rule — loan through partner- 
ship — For the purpose of this section, where a non-resi- 
dent person owes an amount at any time to a partnership 
and subsection (2) does not deem the non-resident person 
to owe an amount equal to that amount to a corporation 
resident in Canada, the non-resident person is deemed at 
that time to owe to each member of the partnership, on 
the same terms as those that apply in respect of the 
amount owing to the partnership, that proportion of the 
amount owing to the partnership at that time that 


(a) the fair market value of the member’s interest in 
the partnership at that time 


is of 
(b):the fair market value of all interests in the partner- 
ship at that time. 


(5) Anti-avoidance rule —loan through trust — 
For the purpose of this section, where a non-resident per- 
son OWes an amount at any time to a trust and subsection 
(2) does not deem the non-resident person to owe an 
amount equal to that amount to a corporation resident in 
Canada, 


(a) where the trust is a non-discretionary trust at that 
time, the non-resident person is deemed at that time to 
owe to each beneficiary of the trust, on the same terms 
as those that apply in respect of the amount owing to 
the trust, that proportion of the amount owing to the 
trust that 


(i) the fair market value of the beneficiary’s inter- 
est in the trust at that time 


is of 
(ii) the fair market value of all the beneficial inter- 
ests in the trust at that time; and 


(b) in any other case, the non-resident person is 
deemed at that time to owe to each settlor in respect of 
the trust, on the same terms as those that apply in re- 
spect of the amount owing to the trust, an amount 
equal to the amount owing to the trust. 
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(6) Anti-avoidance rule — loan to partnership — 
For the purpose of this section, where a particular partner- 
ship Owes an amount at any time to any person or any 
other partnership (in this subsection referred to as the 
“Jender”), each member of the particular partnership is 
deemed to owe at that time to the lender, on the same 
terms as those that apply in respect of the amount owing 
by the particular partnership to the lender, that proportion 
of the amount owing to the lender that 


(a) the fair market value of the member’s interest in 
the particular partnership at that time 


is of | 
(b) the fair market value of all interests in the particu- 
lar partnership at that time. 


(7) Exception — Subsection (1) does not apply in re- 
spect of an amount owing to a corporation. resident. in 
Canada by a non-resident person if a tax has been paid 
under Part XIII on the amount owing, except that, for the 
purpose of this subsection, tax under Part XIII is deemed 
not to have been paid on that portion of the amount owing 
in respect of which an amount was repaid or applied 
under subsection 227(6.1). 


(8) Exception — Subsection (1) does not apply to a cor- 
poration resident in Canada for a taxation year of the cor- 
poration in respect of an amount owing to the corporation 
by a non-resident person if the non-resident person is a 
controlled foreign affiliate of the corporation throughout 
the period in the year during which the amount is owing 
and it is established that the amount owing 


(a) arose as a loan or advance of money to the affiliate 
that the affiliate has used, throughout the period that 
began when the loan or advance’ was made and that 
ended at the earlier of the end of the year and the time 
at which the amount was repaid, 


(i) for the purpose of earning 


(A) income from an active business, as defined 
in subsection 95(1), of the affiliate, or 


(B) income that was included in computing the 
income from an active business of the affiliate 
under subsection 95(2), or 


(ii) for the purpose of making a loan or advance to 
another controlled foreign affiliate of the corpora- 
tion where, if interest became payable on the loan 
or advance at any time in the period and the affili- 
ate was required to include the interest in comput- 
ing its income for a taxation year, that interest 
would not be required to be included in computing 
the affiliate’s foreign accrual property income for 
that year; or 


(b) arose in the course of an active business, as de- 

fined in subsection 95(1), carried on by the affiliate 

throughout the period that began when the amount ow- 

ing arose and that ended at the earlier of the end of the 

year and the time at which the amount was repaid. 
Related Provisions: 17(8.1), (8.2) — Replacement borrowings still eli- 
gible for 17(8); 17(10), (12), (13), (15) — Definition of “controlled for- 
eign affiliate”; 17(11.3) — Effect of 17(8) on whether persons related for 
17(3)(b); 212(1)(b) — Part XIU (withholding) tax on interest payments to 
non-resident; 247(7) — Loan described in 17(8) not subject to transfer 
pricing rules. 


Proposed Addition — 17(8.1), (8.2) 


(8.1) Borrowed money — Subsection (8.2) applies in 
respect of money (referred to in this subsection and in 
subsection (8.2) as “new borrowings’) that a controlled 


S. 17(8.2) 


foreign affiliate of a particular corporation resident in 
Canada has borrowed from the particular corporation 
where t the affiliate has pe wae new eins 


ace aired Send” whe smipsid 
: owing: oe ae affiliate at 


_d escribed 


in es 


2 thes ‘amount owing m ets the test set out in beipier subpara- 
graph 17(8)(a)@) or (ii). 

However the exception afforded i subsseion 1718) is not 
available in circumstances where the amount. owing by the con- 
trolled foreign affiliate is incurred to pay existing indebtedness 
of the affiliate to another person or partnership (other than the 
particular corporation) because the amount owing arose for the 
purpose of allowing the affiliate to pay the existing indebted- 
ness rather than for a use that qualifies under subparagraph 
17(8)(a)G) or Gi). New subsections 178. 1) and (8.2) are intro- 
duced to address this issue. 


New subsection 17(8.1) provides that new subsection 17(8.2) 
applies in respect of money (referred to as “new borrowings”) 
that a controlled foreign affiliate of a particular corporation res- 
ident in Canada has borrowed from the particular corporation 
where the affiliate has used the new borrowings 
* to repay money (referred to as “previous borrowings”) pre- 
viously borrowed from any person or partnership, if 


— the previous borrowings became owing after the last 
time that the affiliate became a controlled foreign affili- 
ate of the particular corporation, and 
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— the previous borrowings have, at all times after they be- | 
came owing, been used for a purpose —— in ae | 
paragraph aOR) or (ii), or i 


*to pay an amount owing (referred 4g 
ae — oa the affiliate for propert 


— the property was” suscarieae and 
- price became owing, by the affil 
- that the affiliate bec ! 


for the purpose of su 
for the purpose for 

rowings were use 
have been used, or to acquire | 
the unpaid purchase price 


Related Provisior s 1768. ) — Conc 


(9) Exception — Subsection (1) does not apply to a cor- 
poration resident in Canada for a taxation year of the cor- 
poration in respect of an amount owing to the corporation 
by a non-resident person if 


(a) the corporation is not related to the non-resident 
person throughout the period in the year during which 
the amount owing is outstanding; 


(b) the amount owing arose in respect of goods sold or 
services provided to the non-resident person by the 
corporation in the ordinary course of the business car- 
ried on by the corporation; and 


(c) the terms and conditions in respect of the amount 
Owing are such that persons dealing at arm’s length 
would have been willing to enter into them at the time 
that they were entered into. 


Related Provisions: 17(10), (12), (13), (15) — Definition of “‘con- 
trolled foreign affiliate”; 17(11), (11.1) — Meaning of “related’’. 


(10) Determination of whether related and 
controlled foreign affiliate status — For the purpose 
of this section, in determining whether persons are related 
to each other and whether a non-resident corporation is a 
controlled foreign affiliate of a corporation resident in 
Canada at any time, 


(a) each member of a partnership is deemed to own 
that proportion of the number of shares of a class of 
the capital stock of a corporation owned by the part- 
nership at that time that 


(1) the fair market value of the member’s interest in 
the partnership at that time 


is of 
(i1) the fair market value of all interests in the part- 
nership at that time; and 


(b) each beneficiary of a non-discretionary trust is 
deemed to own that proportion of the number of 
shares of a class of the capital stock of a corporation 
owned by the trust at that time that 


(i) the fair market value of the beneficiary’s inter- 
est in the trust at that time 
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is of 
(ii) the fair market value of all the beneficial inter- 
ests in the trust at that time. 


Related Provisions: 17(12), (13) — Determination of controlled for- 
eign affiliate status. 


(11) Determination of whether related — For the 
purpose of this section, in determining whether persons 
are related to each other at any time, each settlor in re- 
spect of a trust, other than a non-discretionary trust, is 
deemed to own the shares of a class of the capital stock of 
a corporation owned by the trust at that time. 


Related Provisions: 17(11.1) — Limitation on meaning of “related”. 


(11.1) Determination of whether persons. re- 
lated — For the purposes of this section, in determining 
whether persons are related to each other at any time, any 
rights referred to in subparagraph 251(5)(b)() that exist at 
that time are deemed not to exist at that time to the extent 
that the exercise of those rights is prohibited at that time 
under a law of the country under the law of which the 
corporation was formed or last continued and is governed, 
that restricts the foreign ownership or control of the 
corporation. 


Related Provisions: 17(11.3) — Additional rule re whether persons 
related for 17(3)(b). 


History: Subsec. 17(11.1) added by 2001,-c. 17, subsec. 8(1), applicable 
to taxation years that begin after February 23, 1998. 


(11.2) Back-to-back loans — For the purposes of sub- 
section (2) and paragraph (3)(b), where a non-resident 
person, or a partnership each member of which is non-. 
resident, (in this subsection referred to as the “intermedi- 
ate lender’) makes a loan to a non-resident person, or a 
partnership each member of which is non-resident, (in 
this subsection referred to as the “intended borrower’) be- 
cause the intermediate lender received a loan from an- 
other non-resident person, or a partnership each member 
of which is non-resident, (in this subsection referred to as 
the “initial lender”) 


(a) the loan made by the intermediate lender to the in- 
tended borrower is deemed to have been made by the 
initial lender to the intended borrower (to the extent of 
the lesser of the amount of the loan made by the initial 
lender to the intermediate lender and the amount of the 
loan made by the intermediate lender to the intended 
borrower) under the same terms and conditions and at 
the’ same time as it was made by the intermediate 
lender; and 


(b) the loan made by the initial lender to the intermedi- 
ate lender and the loan made by the intermediate 
lender to the intended borrower are deemed not to 
have been made to the extent of the amount of the loan 
deemed to have been made under paragraph (a). 


History: Subsec. 17(11.2) added by 2001, c. 17, subsec. 8(1), applicable 
to taxation years that begin after February 23, 1998. 


(11.3) Determination of whether persons re- 
lated — For the purpose of applying paragraph (3)(b) in 
respect of a corporation resident in Canada described in 
paragraph (2)(b), in determining whether persons de- 
scribed in subparagraph (3)(b)(1) are related to each other 
at any time, any rights referred to in paragraph 251(5)(b) 
that otherwise exist at that time are deemed not to exist at 
that time where, if the rights were exercised immediately 
before that time, 


(a) all of those persons would at that time be con- 
trolled foreign affiliates of the corporation resident in 
Canada; and 
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(b) because of subsection (8), subsection (1) would not 
apply to the corporation resident. in, Canada in respect 
of the amount that would, but for this subsection, have 
been deemed to have been owing at that time to the 
corporation resident in Canada by the non-resident 
person described in subparagraph (3)(b)(i). 


History: Subsec. 17(11.3) added by 2001, c. 17, subsec. 8(1), applicable 
to taxation years that begin after February 23, 1998. 


(12) Determination of controlled foreign affiliate 
status — For the purpose of this section, in determining 
whether a non-resident person is a controlled foreign af- 
filiate of a corporation resident in Canada at any time, 
each settlor in respect of a trust, other than a non-discre- 
tionary trust, is deemed to own that proportion of the 
number of shares of a class of the capital stock of a:corpo- 
ration owned by the trust at that time that one is of the 
number of settlors in respect of the trust at that time. 


(13) Extended definition of controlled foreign af- 
filiate — For the purpose of this section, where, at any 
time, two corporations resident in Canada are related 
(otherwise than because of a right referred to in paragraph 
251(5)(b)), any corporation that is a-controlled foreign af- 
filiate of one of the corporations at that time is deemed to 
be a controlled foreign affiliate of the other corporation at 
that time. 


(14) Anti-avoidance rule — where rights or shares 
issued, acquired or disposed of to avoid tax — 
For the purpose of this section, 


(a) where any person or partnership has a right under a 
contract, in equity or otherwise, either immediately or 
in the future and either absolutely or contingently, to, 
or to acquire, shares of the capital stock of a corpora- 
tion and it can reasonably be considered that the prin- 
cipal purpose for the existence of the right is to avoid 
or reduce the amount of income that subsection (1) 
would otherwise require any corporation to include in 

computing its income for any taxation year, those 
shares are deemed to be owned by that person or part- 
nership; and 


(b) where any person or partnership acquires. or dis- 
poses of shares of the capital stock of a corporation, 
either directly or indirectly, and it can reasonably be 
considered that the principal purpose for the acquisi- 
tion or disposition of the shares is to avoid or reduce 
the amount of income that subsection (1) would other- 
wise require any corporation to include in computing 
its income for any taxation year, those shares are 
deemed not to have been acquired or disposed of, as 
the case may be, and where the shares. were unissued 
by the corporation immediately before the acquisition, 
those shares are deemed not to have been issued. 


Related Provisions: 95(6) — Similar rule re foreign accrual property 
income. 


(15) Definitions — The definitions in this subsection 
apply in this section. 


“controlled foreign affiliate’ has the meaning that 
would be assigned by the definition “controlled foreign 
affiliate” in subsection 95(1) if paragraphs (d) and (e) of 
that definition read as follows: 
‘“(d) one or more persons resident in Canada with 
whom the taxpayer does not deal at arm’s length, or 


(e) the taxpayer and one or more persons resident in 
Canada with whom the taxpayer does not deal at 
arm’s length”. 


S. 17(15) con 


Proposed Amendment — 17(15)“controlled 
: foreign affiliate” 


“controlled foreign affiliate” has the meaning that 
would be assigned by the definition “controlled foreign 
affiliate” in subsection 95(1) if this Act were read with- 
out reference to paragraph 94.1(2)(h) and if paragraphs 
(d) and (©) of that definition were read as follows: 


_ (d) one or more persons resident in Canada with 
whom the ee Lie tee! at arm’s length, 
or 


/ (e) the’ binpayer and one. or more persons resident 

in Canada with whom the taxpayer does not deal at 

_ arm’s length; 
Application: The October 30, 2003 Noe of Ways ad Van Motion 
(NRTs and FIEs), oF pe will amend the definition “controlled foreign af- 
bsec. 1715). to read as above, applicable after 2002... 


Technical Notes: ‘Subsection 17(15) defines expressions that | 
apply for the purposes | of section 17, which provides rules. 
under which imputed interest, in connection with debt owing to 

a taxpayer from a non-resident person, is included in comput- 

ing the taxpayer’ s income. The expression “controlled foreign 

affiliate” is defined to have the same meaning as it does under 

subsection 95(1) of the Act, except that for the purpose of sec- 

tion 17, a non-resident corporation must be controlled by Cana- 

dian residents in order to be treated as a controlled foreign af- 

filiate of a taxpayer resident in Canada. 


The. definition: “controlled foreign affiliate” in “Subsection 
17( we is. amended so that new paragraph 94.1(2)(h) does not 
pply for the purposes of section 17. Under that paragraph, an 
ele ion is available under which a foreign affiliate of a tax- 
payer is generally treated as a controlled foreign affiliate of the 
taxpayer. 


IN a Amendment —17(1 5)“controlled 
foreign affiliate” : 


cantcétle parks affiliate”, at any ime, of a tax- 
payer resident in Canada, means a corporation ‘that 
would, at that time, be a controlled foreign affiliate of 
the taxpayer within the meaning assigned by the defini-. 
tion “controlled foreign affiliate” in subsection 95(1) if 


@. that definition were read without reference to its 
paragraph (a); 

: fe) aubpnraerinh (c)(ii) of that definition read as fol- 
lows: 


ab. pach person eden in | Canada that dogs 
not deal at arm’s length with the taxpayer,”; and 


| (Cc) aubpaiperaph Xn) of that conn read as fol- 
OWS! 


“(iv) each person csieie | in chide fiat does 
not deal at arm’s length with a person resident 
in Coe, described in land ie Gin 


Application: The February. 27, 2004 draft legislation, subsec. 128(2), 
will amend the definition “controlled foreign affiliate” in subsec. 17(15) 
to read as above, applicable to taxation years of a foreign affiliate of a 
taxpayer that begin after February 23, 1998, except that in applying the 
amended definition, 


(a) for taxation years, of a foreign affiliate of a taxpayer, that begin 
after 2002 and before February 28, 2004, the definition i is to be read 
as follows: 


“controlled foreign affiliate” has the meaning that would be 
assigned by the definition “controlled foreign affiliate” in 
subsection 95(1) if 


(a) that definition were read without reference to its para- 
graph (a); and 

(b) subparagraph (c)(iii) of that definition read as 
follows: 


S. 17(15) con 


“Gii) the Leena and oe — rage in Canada sf 


tion is to be read as follows: 


“controlled foreign ees 4 
would be assigned by the oe 


that definition were read as follo ‘S 


“(ili) the taxpayer and each person esident « in Can: 
ada with whom the taxpayer does not deal at arm’s 
length”. a 


Related Provisions: 
17(10), (12), (13) — Extended meaning of controlled foreign affiliate. 


17(9) — Rules for seahuttiow CFA status; 
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“exempt loan or transfer’? means 


(a) a loan made by a corporation resident in Canada 
where the interest rate charged on the loan is not less 
than the interest rate that a lender and a borrower 
would have been willing to agree to if they were deal- 
ing at arm’s length with each other at the time the loan 
was made; 


(b) a transfer of property (other than a transfer of pro- 
perty made for the purpose of acquiring shares of the 
capital stock of a foreign affiliate of a corporation or a 
foreign affiliate of a person resident in Canada with 
whom the corporation was not dealing at arm’s length) 
or payment of an amount owing by a corporation resi- 
dent in Canada pursuant to an agreement made on 
terms and conditions that persons who were dealing at 
arm’s length at the time the agreement was entered 
into would have been willing to agree to; 


(c) a dividend paid by a corporation resident in Can- 
ada on shares of a class of its capital stock; and 


(d) a payment made by a corporation resident in Can- 
ada on a reduction of the paid-up capital in respect of 
shares of a class of its capital stock (not exceeding the 
total amount of the reduction). 

History: The definition “exempt loan or transfer” in subsec. 17(15) 


amended by 2001, c. 17, subsec. 8(2), applicable to taxation years that 
begin after February 23, 1998. The definition formerly read: 


“exempt loan or transfer” means a loan or transfer of property made 
by a corporation to a person or a partnership where 


(a) at the time of the loan or transfer, the corporation was not 
related to the person or to any member of the partnership, as the 
case may be; 


(b) the loan or transfer of property was not part of a series of 
transactions or events at the end of which the corporation was 
related to the person or to any member of the partnership, as the 
case may be; and 


(c) the terms and conditions of the loan or transfer (determined 
without reference to any other loan or transfer of property to 
either a person related to the corporation or a partnership any 
member of which was related to the corporation) are such. that 
persons dealing at arm’s length would have been willing to 
enter into them at the time that they were entered into. 


‘“non-discretionary trust”, at any time, means a trust in 
which all interests were vested indefeasibly at the begin- 
ning of the trust’s taxation year that includes that time. 


Related Provisions: 248(1)“non-discretionary trust” — Definition ap- 
plies to entire Act; 248(9.2) — Meaning of “vested indefeasibly”. 


“settlor” in respect of a trust at any time means any per- 
son or partnership that has made a loan or transfer of pro- 
perty, either directly or indirectly, in any manner 
whatever, to or for the benefit of the trust at or before that 
time, other than, where the person or partnership deals at 
arm’s length with the trust at that time, 


(a) a loan made by the person or partnership to the 
trust at a reasonable rate of interest; or 


(b) a transfer made by the person or partnership to the 
trust for fair market value consideration. 


History [s. 17]: S. 17 amended by 1999, c. 22, s. 8, applicable to taxation 
years that begin after February 23, 1998 except that 


(a) subsecs. 17(2) and (3) do not apply to taxation years that begin 
before 2000, 


(b) in its application to such a taxation year that ends before March 
10, 1999, subsec. 17(7) shall be read as follows: 


“Subsection (1) does not apply in respect of an amount owing 
to a corporation resident in Canada by a non-resident person if a 
tax has been paid under Part XIII on the amount owing.” 


and 
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(c) in its application to a taxation year that includes March 10, 1999, 
the amount determined under subsec. 17(1) is deemed to be the 
amount that is equal to the total of 


(i) the amount that would have been determined under that sub- 
section if the taxation year had ended at the end of March 10, 
1999 and if subsec. 17(7) had read as follows: 


“Subsection (1) does not apply in respect of an amount 
owing to a corporation resident in Canada by a non-resident 
person if a tax has been paid under Part XTII on the amount 
owing.” 


and 


(ii) the amount that would have been determined under subsec. 
17(1) if the taxation year had begun immediately after the end of 
March 10, 1999. 


The section formerly read: 


17. (1) Loan to non-resident — Where a corporation resident in 
Canada has lent money to a non-resident person and the loan re- 
mained outstanding for one year or longer without interest on the 
loan computed at a reasonable rate having been included in comput- 
ing the lender’s income, the corporation shall be deemed to have 
received, on the last day of each taxation year during which the loan 
was outstanding, interest on the loan at the prescribed rate computed 
- for the period in the taxation year during which it was outstanding. 


(2) Exception — Subsection (1) does not apply if a tax has been 
paid on the amount of the loan under Part XIII. 


(3) Further exception — Subsection (1) does not apply if the loan 
was made to a subsidiary controlled corporation and it is established 
that the money that was lent was. used in the subsidiary corpora- 
tion’s business for the purpose of gaining or producing income. 


Definitions [s. 17]: “active business”, “amount” — 248(1); ‘“‘arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255; “class” — 
248(6); “controlled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “disposition”, “dividend” — 
248(1); “exempt loan or transfer” — 17(15); “foreign accrual property in- 
come” — 95(1), (2), 248(1); “foreign affiliate’ —95(1), 248(1); “new 
borrowings” — 17(8.1);  “non-discretionary trust’ — 17(15), 248(1); 
“non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, 
“prescribed” — 248(1); “prescribed rate’? — Reg. 4301; “previous bor- 
rowings” — 17(8.1)(a); “property” — 248(1); “related” — 17(10), (11), 
(11.1), (11.3) 251(2)-(6); “resident”, “resident in Canada” — 250; “‘set- 
tlor’” — 17(15); “share” — 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “trust? — 104(1), 248 (1), (3); “unpaid purchase price” — 
17(8.1)(b); “vested indefeasibly” — 248(9.2). 


Deductions 


18. (1) General limitations — In computing the in- 
come of a taxpayer from a business or property no deduc- 
tion shall be made in respect of 


(a) general limitation — an outlay or expense ex- 
cept to the extent that it was made or incurred by the 
taxpayer for the purpose of gaining or producing in- 
come from the business or property; 


Related Provisions: 3.1(1)— Reasonable expectation of profit re- 
quired for loss claim; 7(3)(b) — No deduction to employer for cost of is- 
suing stock options to employees; 18(1)(c) — Limitation re exempt in- 
come; 18(9)— Limitation re prepaid expenses; 19, 19.01, 19.1 — 
Limitations on deductions for advertising expenses; 20(1) — Deductions 
permitted; 20(16) — Terminal loss; 20.01 — Deduction allowed for pri- 
vate health services plan premiums; 21(1)— Cost of borrowed money; 
67 — Unreasonable expenses not allowed; 67.1 — 50% limit on expenses 
for food and entertainment; Reg. 1102(1)(c) — No CCA unless property 
acquired for purpose of gaining or producing income. 


Selected Cases [para. 18(1)(a)]: BJ Services Co. v. R., [2004] 2 
C.T.C. 2169 (TCC) (Shareholder communications and expenses of statu- 
tory compliance deductible as current expenses); Nadeau v. R., [2004] 1 
C.T.C. 293 (FCA) (Support income is income from property); 
International Colin Energy Corp. v. R., [2003] 1 C.T.C. 2406 (TCC) (Ad- 
visor’s fees deductible where purpose was to gain or produce income 
through merger); Raegele v. R., [2002] 2 C.T.C. 2955 (TCC) (Expenses 
during wind-up period of business deductible); Fédération des caisses 
populaires Desjardins de Montréal & de l’ouest-de-Québec v. R., (2002) 2 
C.T.C. 1 (FCA) (Vacation pay obligations were incurred in the year even 
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though no liability to pay until following year); Donyina v. R., [2001] 3 
C.T.C. 2741 (TCC) (Review of principles underlying reasonable expecta- 
tion of profit); Spearing v. R., [2001] 1 C.T.C. 2689 (TCC) (Reasonable 
expectation of profit as broad basis for disallowing deduction of expenses 
has no statutory basis); Canadian Pacific Ltd. v. Ontario (Minister of Rev- 
enue), [2000] 2 C.T.C. 331 (Ont CA) (Capitalized value of future disabil- 
ity payments deductible as current expense); Urbandale Realty Corp. v. 
MNR, [2000] 2 C.T.C. 250 (FCA); rev’g [1997] 3 C.T:C"\6.(FCTD) 
(Matching principle not applied); Buck Consultants Ltd. v. Canada, [2000] 
1 C.T.C. 93 (FCA); aff’ g [1996] 3 C.T.C. 2016 (TCC) (Notional rent was 
neither paid nor payable); 65302 British Columbia Ltd. v. R., [2000] | 
CTC. 7 (SCC) reve OUST TC. T.C. Lat (PCA) rev 9 1199512 CT C. 
2294 (TCC) (Penalties incurred during income-earning process 
deductible); St-Laurent v. R., [1999] 1 C.T.C. 2478 (TCC) (No new right 
created when legal expenses incurred to vary support order; fees 
deductible); Northwood Pulp & Timber Ltd. vy. R., [1999] 1 C.T.C. 53 
(FCA); leave to appeal to SCC refused (1999), 242 N.R. 400 (note) (Esti- 
mated cost not the same as actual cost and cannot be included in cost of 
inventory); Adams v. R., [1998] 2 C.T.C. 333 (FCA); rev’g [1996] 1 
C.T.C. 2916 (TCC) (Tenant inducement payment by partners to them- 
selves disallowed); Hickman Motors Ltd. v. R., [1998] 1 C.T.C. 213 (SCC) 
(Property retains depreciable character in hands of transferee on winding- 
up, if not used for other purposes); Sunys Petroleum Ltd. v. Canada, 
[1996] 3 C.T.C. 2931 (TCC) (“Avoidable” penalties may not be 
deductible); Thiele Drywall Inc. v. Canada, [1996] 3 C.T.C. 2208 (TCC) 
(Nature of participation in tax evasion scheme was such that legal ex- 
penses to defend were not deductible); Donohue Normick Inc. v. Canada, 
96 D.T.C. 6061 (FCA) (Checklist of factors for determining whether pay- 
ment is capital or income in nature); Société Immobiliére SSQ Inc. v. 
MNR, [1993] 1 C.T.C. 2029 (TCC) (Costs incurred by partnership before 
taxpayer’s acquisition of interest therein not deductible; contracts not 
retroactive); Xuereb (G.L.) v. Canada, [1992] 2 C.T.C. 2132 (TCC) (Pre- 
incorporation start-up expenses deductible to taxpayer transferring busi- 
ness to corporation); Moloney v. Canada, [1992] 2 C.T.C. 227 (FCA); 
leave to appeal to SCC refused (1993), 154 N.R. 244 (note) (Sole purpose 
of activity was to obtain tax refunds, not to earn income); Utah Mines Ltd. 
v. R., [1992] 1 C.T.C. 306 (RCA) (Deduction for mineral royalties paid to 
provincial government disallowed despite article II] of Canada-U.S. Tax 
Convention); Goulard v. MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest ex- 
penses in respect of share purchase arose from legal obligation to repay 
borrowed money for purpose of earning income); Symes v. Canada, 
[1991] 2 C.T.C. 1 (FCA); aff'd [1994] 1 C.T.C. 40 (SCC) (Child care ex- 
penses not business expenses; taxpayer not entitled to deduct such ex- 
penses in excess of statutory limits established in s. 63); Canada v. Young, 
[1989] 1 C.T.C. 421 (FCA) (Cost of subscriptions to investment publica- 
tions by portfolio owner/manager not deductible); Morflot Freightliners 
Ltd. v. Canada, [1989] 1 C.T.C. 413 (FCTD) (Amounts advanced by par- 
ent to subsidiary were capital outlays to preserve enduring asset); 
Madronich v. MNR, [1989] 1 C.T.C. 247 (FCTD) (Systematic tree farming 
with reasonable expectation of profit in 50 years was business). 


Interpretation Bulletins: IT-80: Interest on money borrowed to redeem 
shares, or to pay dividends; IT-99R5: Legal and accounting fees; IT- 
104R2: Deductibility of fines or penalties; IT-153R3: Land developers — 
subdivision and development costs and carrying charges on land; IT- 
185R: Losses from theft, defalcation or embezzlement; IT-211R: Member- 
ship dues — associations and societies; IT-223: Overhead expense insur- 
ance vs. income insurance (archived); IT-233R: Lease-option agreements; 
sale-leaseback agreements (archived); IT-261R: Prepayment of rents; IT- 
265R3: Payments of income and capital combined (archived); IT-316: 
Awards for employees’ suggestions and inventions (archived); IT-339R2: 
Meaning of “private health services plan”; IT-341R3: Expenses of issuing 
or selling shares, units in a trust, interests in a partnership or syndicate, 
and expenses of borrowing money; IT-364: Commencement of business 
operations; IT-373R2: Woodlots; IT-389R: Vacation-with-pay plans es- 
tablished under collective agreements; IT-461: Forfeited deposits 
(archived); IT-467R2: Damages, settlements and similar payments; IT- 
475: Expenditures on research and for business expansion; IT-487: Gen- 
eral limitation on deduction of outlays or expenses; IT-521R: Motor vehi- 
cle expenses claimed by self-employed individuals; IT-525R: Performing 
artists. 


Information Circulars: 77-11: Sales tax reassessments. 


1.T. Technical News: No. 12 (meals and beverages at golf clubs); No. 
16 (Tonn, Mastri, Mohammad and Kaye cases; Scott case). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-20: 
Redemption premium on debentures; ATR-21: Pension benefit from an 
unregistered pension plan; ATR-23: Private health services plan; ATR-45: 
Share appreciation rights plan; ATR-50: Structured settlement. 


117 


S. 18(1)(a) 


Forms: T2032: Statement of professional activities; T2124: Statement of 
business activities. 


(b) capital outlay or loss — an outlay, loss or re- 
placement of capital, a payment on account of capital 
or an allowance in respect of depreciation, obsoles- 
cence or depletion except as expressly permitted by 
this Part; 


Related Provisions: 14(5)“eligible capital expenditure” — Definition 
includes amounts deductible under 20(1)(b); 20(1) — Deductions permit- 
ted; 20(10) — Convention expenses; 20(16) — Terminal loss; 24(1) — 
i Clearing land, level- 
ling land and laying tile drainage; 37(1)(b) — Deductible R&D expendi- 
tures on capital. 


Selected Cases [para. 18(1)(b)]: /nternational Colin Energy Corp. v. 
R., [2003] 1 C.T.C. 2406 (TCC) (Advisor’s fees deductible where purpose 
was to gain or produce income through merger); Sherway Centre Ltd. v. 
Canada, [1996] 3 C.T.C. 2687 (TCC) (‘Participating” interest was not 
“interest’); Park Royal Shopping Centre Limited v. Canada, [1995] 2 
C.T.C. 2117 (TCC) (Architect’s fees for proposed contruction of building 
which was abandoned not deductible); Boulangerie St-Augustine Inc. vy. 
Canada, [1995] 2 C.T.C. 2149 (TCC) (Cost of shareholder communica- 
tions on take-over bid deductible); Kamsel Leasing Inc. v. MNR, [1993] 1 
C.T.C. 2279 (TCC) (Agreement treated as “sale” not “lease” where option 
to acquire property at end of term substantially below probable market 
value). 


Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties; 
IT-187: Purchase of customer lists and ledger accounts; IT-233R: Lease- 
option agreements; sale-leaseback agreements (archived); IT-261R: Pre- 
payment of rents; IT-285R2: Capital cost allowance — general comments; 
IT-341R3: Expenses of issuing or selling shares, units in a trust, interests 
in a partnership or syndicate, and expenses of borrowing money; IT- 
357R2: Expenses of training; IT-364: Commencement of business opera- 
tions; IT-467R2: Damages, settlements and similar payments; IT-475: Ex- 
penditures on research and for business expansion. 


I.T. Technical News: No. 5 (lease agreements). 


Advance Tax Rulings: ATR-20: Redemption premium on debentures; 
ATR-50: Structured settlement; ATR-59: Financing exploration and de- 
velopment through limited partnerships. 


(c) limitation re exempt income — an outlay or 
expense to the extent that it may reasonably be re- 
garded as having been made or incurred for the pur- 
pose of gaining or producing exempt income or. in 
connection with property the income from which 
would be exempt; 


Related Provisions: 81(1)— Exempt income; 248(1)“exempt_ in- 
come” — Definition excludes dividends and support amounts. 


Interpretation Bulletins: IT-341R3: Expenses of issuing or selling 
shares, units in a trust, interests in a partnership or syndicate, and expenses 
of borrowing money; IT-467R2: Damages, settlements and_ similar 
payments. 


(d) annual value of property — the annual value 
of property except rent for property leased by the tax- 
payer for use in the taxpayer’s. business; 


Related Provisions: 20(1)(a) — Deduction for capital cost allowance. 


(e) reserves, etc. — an amount as, or on account of, 
a reserve, a contingent liability or amount or a sinking 
fund except as expressly permitted by this Part; 


Related Provisions: 18(9)— Prepaid expenses — deduction denied; 
20(1)(1), (1), (m), (m.1), (n), (0) — Reserves. specifically allowed; 
20(7)(c) — Policy reserves for insurance corporations; 20(26) — Deduc- 
tion for unpaid claims reserve adjustment; 40(1)(a)(iii) — Capital gains re- 
serve; 61.2-61.4—Reserves re forgiven debt included in income; 
138(3)(a)(ii) — Reserves in respect of life insurance claims; 248(1) — 
“Insurance policy” includes life insurance policy. 


Selected Cases [para. 18(1)(e)]: General Motors of Canada Ltd. v. R., 
[2004] 1 C.T.C. 2999 (TCC) (Contingent nature of liability indicated by 
words “and then only if needed”); Fédération des caisses populaires 
Desjardins de Montréal & de l’ouest-de-Québec v. R., [2002] 2 C.T.C. 1 
(FCA); rev’ g [2000] 1 C.T.C. 2620 (TCC) (Vacation pay obligations were 
incurred in the year even though no liability to pay until following year); 
Wawang Forest Products Ltd. v. R., [2001] 2 C.T.C. 233 (FCA) (Comple- 
tion of work removed contingency); Canadian Pacific Ltd. v. Ontario 
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(Minister of Revenue), [2000] 2 C.T.C. 331 (Ont CA) (Possible variation 
of future payments does not, make liability contingent); Huang & 
Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 337 (FCTD) (Receivables brought 
into income only when income-earning process virtually complete); 
Barbican Properties Inc. v. Canada, [1997] 1 C.T.C. 2383 (FCA) (De- 
ferred interest held to be contingent and not deductible); Co-operators 
General Insurance Co. v. MNR, [1993] 1 C.T.C. 2316 (TCC) (Contingent 
premiums not deductible expense “incurred’’). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-215R: 
Reserves, contingent accounts and sinking funds (archived); IT-321R: In- 
surance agents and brokers — unearned commissions (archived); IT- 
442R: Bad debts and reserves for doubtful debts; IT-467R2: Damages, set- 
tlements and similar payments; IT-518R: Food, beverages, and entertain- 
ment expenses. 


1.T. Technical News: No. 25 (health and welfare trusts). 
Advance Tax Rulings: ATR-S0: Structured settlement. 


(e.1) unpaid claims under insurance policies — 
an amount in respect of claims that were received by 
an insurer before the end of the year under insurance 
policies and that are unpaid at the end of the year, ex- 
cept as expressly permitted by this Part; 

Related Provisions: 20(7)(c) — Policy reserves for insurance corpora- 


tions; 20(26)— Deduction for» unpaid claims reserve adjustment; 
138(3)(a)(ii) — Reserves in respect of life insurance claims. 


(f) payments on discounted bonds — an amount 
paid or payable as or on account of the principal 
amount of any obligation described in paragraph 
20(1)(f) except as expressly permitted by that 
paragraph; 
Interpretation Bulletins: IT-341R3: Expenses of issuing or selling 
shares, units in a trust, interests in a partnership or syndicate, and expenses 
of borrowing money; IT-518R: Food, beverages and entertainment - 
expenses. 


I.T. Technical News: No. 25 (foreign exchange losses). 


(g) payments on income bonds — an amount 
paid by a corporation as interest or otherwise to hold- 
ers of its income bonds or income debentures unless 
the bonds or debentures have been issued or the in- 
come provisions thereof have been adopted since 1930 


(i) to afford relief to the debtor from financial diffi- 
culties, and 


(ii) in place of or as an amendment to bonds or de- 
bentures that at the end of 1930 provided uncondi- 
tionally for a fixed rate of interest; 


Related Provisions: 15(3), (4) — Interest or dividend on income bond 
or debenture; 15.1(2)(a), 15.2(2)(a) — Parallel rules for small business de- 
velopment bonds and small business bonds. 


interpretation Bulletins: IT-52R4: Income bonds and debentures 
(archived); IT-518R: Food, beverages and entertainment expenses. 


(h) personal and living expenses — personal or 
living expenses of the taxpayer, other than travel ex- 
penses incurred by the taxpayer while away from 
home in the course of carrying on the taxpayer’s 
business; 


Related Provisions: 20(1) — Deductions permitted; 20(16) — Termi- 
nal loss; 20.01 — Deduction allowed for private health services plan pre- 
miums; 56(1)(o)(i)— No deduction for personal or living expenses 
against research grant income; 67 — Unreasonable expenses not allowed; 
67.1 — 50% limit on expenses for food and entertainment; 248(1)“per- 
sonal or living expenses” — Reasonable expectation of profit required. 


Selected Cases [para. 18(1)(h)]: Spearing v. R., [2001] 1. C.T.C. 2689 
(TCC) (Reasonable expectation of profit as broad basis for disallowing 
deduction of expenses has no statutory basis); Scott v. R., [1998] 4 C.T.C. 
103 (FCA) (Extra food and water of messengers similar to fuel and costs 
allowed as deduction); Symes v. Canada, [1994] 1 C.T.C. 40,(SCC) 
(Child-care expenses not deductible as business expenses); R. v. Cork, 
[1990] 2 C.T.C. 116 (FCA) (Office expenses of self-employed draftsman 
operating out of home deductible); Sher v. R., [1980] C.T.C. 168 (RCTD) 
(Business expenses unsupported by receipts not deductible); Deutsch v. R., 
[1979] C.T.C. 217 (FCTD) (Deductibility of claimed expenses related to 


118 


Subdivision b — Income or Loss from a Business or Property 


automobile, travel and office at home allowed in part, despite inflated ex- 
penses and confusion of records). 


Interpretation Bulletins: IT-223: Overhead expense insurance ys. in- 
come insurance (archived); IT-322R: Farm losses; IT-334R2: Miscellane- 
ous receipts; IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing 
money; [T-357R2: Expenses of training; IT-373R2: Woodlots; IT-467R2: 
Damages, settlements and similar payments; IT-518R: Food, beverages 
and entertainment expenses; IT-521R: Motor vehicle PR SES claimed by 
self-employed individuals. 


I.T. Technical News: No. 16 (Tonn, Mastri, Mohammad and Kaye 
cases; Scott case); No. 25 (reasonable expectation of profit). 


Forms: T2032: Statement of professional activities; T2124: Statement of 
business activities. 


(i) limitation re employer’s contribution under 
supplementary unemployment benefit plan — 
an amount paid by an employer to a trustee under a 
supplementary unemployment benefit plan except as 
permitted by section 145; 


Related Provisions: 20(1)(x), 145(5)—Employer’s contribution to 
supplementary unemployment benefit plan deductible. 


_() limitation re employer’s contribution under 
deferred profit sharing plan — an amount paid by 
an employer to a trustee under a deferred profit shar- 
ing plan except as expressly permitted by section 147; 


Related Provisions: 147(8)—Employer’s. DPSP © contribution 


deductible. 


(k) limitation re employer’s contribution under 
profit sharing plan — an amount paid by an em- 
ployer to a trustee nusites a profit sharing plan that is 
not 


(i) an employees profit sharing plan, 
(ii) a deferred profit sharing plan, or 
(111) a registered pension plan; 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


(1) use of recreational facilities and club 
dues — an outlay or expense made or incurred by the 
taxpayer after 1971, 


(1) for the use or maintenance of property that is a 
yacht, a camp, a lodge or a golf course or facility, 
unless the taxpayer made or incurred the outlay or 
expense in the ordinary course of the taxpayer’s 
business of providing the property for hire or re- 
ward, or 


(ii) as membership fees or dues (whether initiation 
fees or otherwise) in any club the main purpose of 
which is to provide dining, recreational or sporting 
facilities for its members; 


Related Provisions: 8(1)(f)(vi) — Salesman’s expenses: 


Selected Cases [para. 18(1)(I)]: R. v. C.I.P. Inc., [1988] 1 C.T.C. 32 
(FCTD) (Expenses of chartered vessel deductible); R. v. Jaddco Anderson 
Ltd., [1984] C.T.C. 137 (FCA) (Rental expenses for fishing lodge to enter- 
tain clients not deductible). 


Interpretation Bulletins: IT-148R3: Recreational properties and club 
dues; IT-211R: Membership dues — Associations and societies; IT-470R: 
Employees’ fringe benefits. 

1.T. Technical News: No. !2 (meals and beverages at golf clubs). 


(1.1) [Repealed] 


History: Para. 18(1)(1.1) repealed by 2003, c. 28, subsec. 2(1), applicable 
to amounts that become payable after December 20, 2002. The para. for- 
merly read: 


(1.1) Petroleum and Gas Revenue Tax Act payments — any 
amount paid or that became payable in the year to Her Majesty in 
right of Canada by virtue of an obligation imposed under the Petro- 
leum and Gas Revenue Tax Act; 
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- 18(1)(m) 


(m) royalties, etc. — [Phased out 2003-06 and re- 
pealed effective 2007 — see below] any amount (other 
than a prescribed amount) 


(i) that is paid or payable in the year to 


(A) Her Majesty in right of Canada or of a 
province, 


(B) an agent of Her Majesty in right of Canada 
or of a province, or 


(C) a corporation, a commission or an associa- 
tion that is controlled by Her Majesty in right of 
Canada or of a province or by an agent of Her 
Majesty in right of Canada or of a province, and 


(ii) that can reasonably be considered to be a roy- 
alty, tax (other than a tax or portion of a tax that 
can reasonably be considered to be a municipal or 
school tax), lease rental or bonus, however de- 
scribed, or to be in respect of the late payment or 
non-payment of any of those amounts, in relation 
to 


(A) the acquisition, development or ownership 
of a Canadian resource property, or 


(B) the production in Canada 


(1) of petroleum, natural gas or related hy- 
drocarbons from. a natural accumulation of 
petroleum or natural gas (other than a min- 
eral resource) located in Canada, or from an 
oil or gas well located in Canada, 


(I) of sulphur from a natural accumulation 
of petroleum or natural gas located in Can- 
ada, from an oil or gas well located in Can- 
ada or from. a mineral resource located in 
Canada, 


(II) to any stage that is not beyond the 
prime metal stage or its equivalent, of metal, 
minerals (other than iron or petroleum or re- 
lated hydrocarbons) or coal from a mineral 
resource located in Canada, 


(IV) to any stage that is not beyond the pel- 
let stage or its equivalent, of iron from a 
mineral resource located in Canada, or 


(V) to any stage that is not beyond the crude 
oil stage or its equivalent, of petroleum or 
related hydrocarbons from a deposit located 
in Canada of bituminous sands or oil shales; 


_ Repeal [effective 2007] — 18(1)(m) 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 
2003), subsec, 2(3), repeals para. 18(1)(m), applicable to taxation years 
that begin after 2006. For each taxation year that ends after 2002 and be- 
gins before 2007, para. 18(1)(m) applies, notwithstanding para. 20(1)(v), 
only to the ee of each amount described by that para. 18(1)(m) 
that i is the: total ob oo 


(a) that ‘proponion, of 100% that the number of oe in the taxation 

year that are before 2003 is of the number of days in the taxation year, 
(b) that proportion of 90% that the number of days in the taxation year 
that are in 2003 is of the number of days in the taxation year, 


©) that proportion of 75% that the number of days in the taxation year 
that are in 2004 is of the number of days in the taxation year, 


(d) that proportion of 65% that the number of days in the taxation year 
that are in 2005 is of the number of days in the taxation year, and 
(e) that proportion of 35% that the number of days in the taxation year 
that are in 2006 is of the number of days in the taxation year. 


The above does not apply for the purpose of applying any provision of 


Part XII of the Income Tax Regulations that makes reference to the income 
of a taxpayer. 


S. 18(1)(m) 


Related Provisions: 12(1)(0) — Royalties, etc., to be included in in- 
come; 66.2(5)“Canadian development expense”(e); 66.4(5)“Canadian oil 
and gas property expense”(a); 80.2 — Reimbursement by taxpayer; 
104(29) — Flow-through from trust to beneficiaries; 208 — Tax on cer- 
tain royalties payable by tax-exempt person; 219(1)(k) — Reduction in 
branch tax; /nterpretation Act 8(2.1), (2.2) — Application to exclusive ec- 
onomic zone and continental shelf. 


History: Para. 18(1)(m) amended by 2003, c. 28, subsec. 2(2), applicable 
to amounts that become payable after December 20, 2002. The para. for- 
merly read: 


(m) any amount (other than a prescribed amount) paid or payable by 
virtue of an obligation imposed by statute or a contractual obliga- 
tion substituted for an obligation imposed by statute to 


(i) Her Majesty in right of Canada or a province, 
(11) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled 
by Her Majesty in right of Canada or a province or by an agent 
of Her Majesty in right of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reason- 
ably be considered to be a municipal or school tax), lease rental or 
bonus or as an amount, however described, that can reasonably be 
regarded as being in lieu of any such amount, or in respect of the 
late payment or non-payment of any such amount, and that can rea- 
sonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian 
resource property, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from 
a natural accumulation of petroleum or natural gas (other 
than a mineral resource) located in Canada or from an oil or 
gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or 
natural gas located in Canada, from an oil or gas well lo- 
cated in Canada or from a mineral resource located in 
Canada, 


(C) to any stage that is not beyond the prime metal stage or 
its equivalent, of metal, minerals (other than iron or petro- 
leum or related hydrocarbons) or coal, from a mineral re- 
source located in Canada, 


(D) to any stage that is not beyond the pellet stage or its 
equivalent, of iron from a mineral resource located in Can- 
ada, or 


(E) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from tar 
sands from a mineral resource located in Canada; 


any amount (other than a prescribed amount) paid or payable by 
virtue of an obligation imposed by statute or a contractual obliga- 
tion substituted for an obligation imposed by statute to 


(1) Her Majesty in right of Canada or a province, 
(ii) an agent of Her Majesty in right of Canada or a province, or 


(iil) a corporation, commission or association that is controlled 
by Her Majesty in right of Canada or a province or by an agent 
of Her Majesty in right of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reason- 
ably be considered to be a municipal or school tax), lease rental or 
bonus or as an amount, however described, that can reasonably be 
regarded as being in lieu of any such amount, or in respect of the 
late payment or non-payment of any such amount, and that can rea- 
sonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian 
resource property, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from 
a natural accumulation of petroleum or natural gas (other 
than a mineral resource) located in Canada or from an oil or 
gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or 
natural gas located in Canada, from an oil or gas well lo- 
cated in Canada or from a mineral resource located in 
Canada, 


(C) to any stage that is not beyond the prime metal stage or 
its equivalent, of metal, minerals (other than iron or petro- 
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leum or related hydrocarbons) or coal from a mineral re- 
source located in Canada, 


(D) to any stage that is not beyond the pellet stage or its 
equivalent, of iron from a mineral resource located in Can- 
ada, or 


(E) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from tar 
sands from a mineral resource located in Canada; 


The portion of para. 18(1)(m) following subpara. (iii) amended by 1997, c. 
25, subsec. 4(1), applicable to taxation years that begin after 1996. That 
portion formerly read: 


as a royalty, tax (other than a tax or portion of a tax that may rea- 
sonably be considered to be a municipal or school tax), lease rental 
or bonus or as an amount, however described, that may reasonably 
be regarded as being in lieu of any such amount, and that may rea- 
sonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian 
resource property, or 


(v) the production in Canada of 


(A) petroleum, natural gas or related hydrocarbons from a 
natural accumulation of petroleum or natural gas in Can- 
ada, other than a mineral resource, or from an oil or gas 
well in Canada, 


(B) metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource in Canada to 
any stage that is not beyond the prime metal stage or its 
equivalent, 


(C) iron from a mineral resource in Canada to any stage 
that is not beyond the pellet stage or its equivalent, or 


(D) petroleum or related hydrocarbons from tar sands from 
a mineral resource in Canada to any stage that is not be- 
yond the crude oil stage or its equivalent; 


Cl. 18(1)(m)(v)(B) substituted by 1994, c. 7, Sch II (1991, c. 49), subsec. 
13(1), applicable to amounts becoming payable after July 13, 1990. Cl. 
(v)(B) formerly read: 


(B) metal or minerals, other than iron or petroleum or related hydro- 
carbons, from a mineral resource in Canada to any stage that is not 
beyond the prime metal stage or its equivalent, 


Selected Cases [para. 18(1)(m)]: Mobil Oil Canada Ltd. v. R., [2002] 
1 C.T.C. 55 (FCA) (“Royalty” not limited to commercial meaning); Utah 
Mines Ltd. v. R., [1992] 1 C.T.C. 306 (FCA) (Deduction for mineral royal- 
ties paid to provincial government disallowed despite article [Il of Can- 
ada-U.S. Tax Convention). 


Regulations: 1211 (prescribed amounts). 


Remission Orders: Syncrude Remission Order, P.C. 1976-1026 (remis- 
sion of tax on royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown 


properties in Canada. 


charges — resource 


Information Circulars: 86-3: Alberta Royalty Tax Credit — 
Individuals. 


(n) political 
contribution; 


Related Provisions: 127(3) — Tax credit for contributions to registered 
parties and candidates. 


(o) employee benefit plan contributions — an 
amount paid or payable as a contribution to an em- 
ployee benefit plan; 
Related Provisions: 6(1)(a)(ii), 6(1)(g) — Employee benefit plan bene- 
fits taxable to employee; 12(1)(n.1) — Income inclusion — amounts re- 
ceived by employer from employee benefit plan; 18(10) — Exceptions 


where para. 18(1)(0) does not apply; 32.1 — Employee benefit plan de- 
ductions; 107.1 — Distribution by employee benefit plan. 


contributions —a___ political 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


(0.1) salary deferral arrangement — except as ex- 
pressly permitted by paragraphs 20(1)(00) and (pp), an 
outlay or expense made or incurred under a salary 
deferral arrangement in respect of another person, 
other than such an arrangement established primarily 
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for the benefit of one or more non-resident employees 
in respect of services to be rendered outside Canada; 


Related Provisions: 6(1)(a)(v)— Value of benefits; 6(1)(i), 
56(1)(w) — Salary deferral arrangements — amounts included in income. 


History: Para. 18(1)(0.1) amended by 1994, c. 8, Sch. II (1991, c. 49), 
subsec. 13(2), to add reference to para. 20(1)(pp) and to substitute “outside 
Canada” for “in a country other than Canada”, applicable to 1986 et seq. 


(0.2) retirement compensation arrangement — 
except as expressly permitted by paragraph 20(1)(r), 
contributions made under a retirement compensation 
arrangement; 


(p) limitation re personal services business 
expenses — an outlay or expense to the extent that 
it was made or incurred by a corporation in a taxation 
year for the purpose of gaining or producing income 
from a personal services business, other than 


(1) the salary, wages or other remuneration paid in 
the year to an incorporated employee of the 
corporation, 


(11) the cost to the corporation of any benefit or al- 
lowance provided to an incorporated employee in 
the year, 


(iii) any amount expended by the corporation in 
connection with the selling of property or the nego- 
tiating of contracts by the corporation if the amount 
would have been deductible in computing the in- 
come of an incorporated employee for a taxation 
year from an office or employment if the amount 
had been expended by the incorporated employee 
under a contract of employment that required the 
employee to pay the amount, and 


(iv) any amount paid by the corporation in the year 
as or on account of legal expenses incurred by it in 
collecting amounts owing to it on account of ser- 
vices rendered 


that would, if the income of the corporation were from 
a business other than a personal services business, be 
deductibie in computing its income; 
Related Provisions: 122.3(1.1) — Restrictions on overseas employ- 
ment tax credit for incorporated employee; 207.6(3) — Retirement com- 
pensation arrangement for incorporated employee; 248(1) — extended 
definition of “salary or wages”. 


interpretation Bulletins: IT-73R6: The small business deduction; IT- 
l68R3: Athletes and players employed by football, hockey and similar 
clubs; IT-189R2: Corporations used by practising members of professions. 


(q) limitation re cancellation of lease — an 
amount paid or payable by the taxpayer for the cancel- 
lation of a lease of property of the taxpayer leased by 
the taxpayer to another person, except to the extent 
permitted by paragraph 20(1)(z) or (z.1); 
Interpretation Bulletins: IT-359R2: Premiums on leases. 


(r) certain automobile expenses — an amount 
paid or payable by the taxpayer as an allowance for 
the use by an individual of an automobile to the extent 
that the amount exceeds an amount determined in ac- 
cordance with prescribed rules, except where the 
amount so paid or payable is required to be included in 
computing the individual’s income; 

Regulations: 7306 (prescribed rules). 

1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 

automobiles). 
(s) loans or lending assets — any loss, deprecia- 
tion or reduction in a taxation year in the value or am- 
ortized cost of a loan or lending asset of a taxpayer 
made or acquired by the taxpayer in the ordinary 
course of the taxpayer’s business of insurance or the 


S. 18(1)(w) 


lending of money and not disposed of by the taxpayer 

in the year, except as expressly permitted by this Part; 
History: Para. 18(1)(s) substituted by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 13(3), applicable to taxation years and fiscal periods beginning af- 
ter June 17, 1987 that end after 1987. Para. 18(1)(s) formerly read: 


(s) any loss, depreciation or reduction in the value or amortized cost 
of a loan or lending asset described in subparagraph 20(1 )(1)(ii) of a 
taxpayer who was an insurer or whose ordinary business included 
the lending of money, acquired by the taxpayer in the ordinary 
course of the taxpayer’s business of insurance or lending money and 
not disposed of by the taxpayer in the taxation year, except as ex- 
pressly permitted by this Part; and 


(t) payments under [Income Tax] Act — any 
amount paid or payable under this Act (other than tax 
a or rtpayable under Part XII.2 or Part XII.6); 


~ Proposed Amendment — Non- 
“deductibility of fines and senaltied 


Federal | budget, Notice of Ways and Means Motion and 
ee Information, March 23, 2004: See under 


Related Provisions: 60(0)—Expenses of objection or appeal; 
20(1)(v) — Deduction for mining taxes; 20(1 )(11) — Deduction for interest 
repaid; 20(1)(nn) — Deduction for Part XII.6 tax; 20(1)(vv) — Deduction 
for countervailing and anti-dumping duties; 104(30) — Deduction for Part 
XII.2 tax paid by trust; 161.1 — Offsetting of non-deductible interest 
against taxable interest of other years. 


History: Para. 18(1)(t) amended by 1997, c. 25, subsec. 4(2), applicable 
to 1997 et seq. Para. (t) formerly read: 


(t) any amount paid or payable under this Act. 


Selected Cases [para. 18(1)(t)]: Harrowston Corp. v. Canada, [1997] 
1 C.T.C. 101 (FCA) (Liability to pay tax did not result in deductible bad 
debt). 


Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties. 
Information Circulars: 77-11: Sales tax reassessments — deductibility 
in computing income. 
(u) RSP/RIF [RRSP/RRIF] fees — any amount 
paid or payable by the taxpayer for services in respect 
of a retirement savings plan or retirement income fund 
under which the taxpayer is the annuitant; and 
Related Provisions: 18(11)(b) — No deduction for interest paid on 
money borrowed to make RRSP contribution. 
History: Para. 18(1)(u) added by 1997, c. 25, subsec. 4(2), applicable to 
amounts paid or payable after March 5, 1996. 
(v) interest — authorized foreign bank — where 
the taxpayer is an authorized foreign bank, an amount 
in respect of interest that would otherwise be deducti- 
ble in computing the taxpayer’s income from a busi- 
ness carried on in Canada, except as provided in sec- 
tion 20.2. 
History: Para. 18(1)(v) added by 2001, c. 17, subsec. 9(1), applicable af- 
ter June 27, 1999. 


Proposed Addition — 18(1)(w) 


(w) underlying payments on qualified securi- 
ties — except as expressly permitted, an amount 
that is deemed by subsection 260(5.1) to have been 
received by another person as an amount described 
in any of paragraphs 260(5.1)(a) to (c). 
Application: The February 27, 2004 draft legislation, subsec. 10(1), 
will add para. 18(1)(w), applicable after 2001. 
Technical Notes: Section 260 of the Act provides special 
rules relating to securities lending arrangements. Former sub- 
section 260(6) prohibited a borrower, other than in certain cir- 
cumstances, from deducting in computing its income an 
amount paid as a compensation payment pursuant to a securi- 
ties lending arrangement. 


As part of the restructuring of section 260, particularly subsec- 
tion 260(6), new paragraph 18(1)(w) is enacted to prohibit a 


S. 18(1)(w) 


borrower from deducting a compensation payment, except 
where expressly permitted by the Act. This new paragraph, 
therefore, continues the function of the former subsection. 
260(6). ay 


Selected Cases [subsec. 18(1)]: Matt Harris & Son Ltd. v. R., [2001] 
1 C.T.C. 2513 (TCC) (No “remoteness” test applicable to incurring of ex- 
pense and generation of income). 


(2) Limit on certain interest and property tax — 
Notwithstanding paragraph 20(1)(c), in computing the 
taxpayer’s income for a particular taxation year from a 
business or property, no amount shall be deductible in re- 
spect of any expense incurred by the taxpayer in the year 


as, on account or in lieu of payment of, or in satisfaction 
of, 


(a) interest on debt relating to the acquisition of land, 
or 


(b) property taxes (not including income or profits 
taxes or taxes computed by reference to the transfer of 
property) paid or payable by the taxpayer in respect of 
land to a province or to a Canadian municipality, 


unless, having regard to all the circumstances (including 
the cost to the taxpayer of the land in relation to the tax- 
payer’s gross revenue, if any, from the land for the partic- 
ular year or any preceding taxation year), the land can 
reasonably be considered to have been, in the year, 


(c) used in the course of a business carried on in the 
particular year by the taxpayer, other than a business 
in the ordinary course of which land is held primarily 
for the purpose of resale or development, or 

(d) held primarily for the purpose of gaining or pro- 
ducing income of the taxpayer from the land for the 
particular year, 


except to the extent of the total of 


(e) the amount, if any, by which the taxpayer’s gross 
revenue, if any, from the land for the particular year 
exceeds the total of all amounts deducted in comput- 
ing the taxpayer’s income from the land for the year, 
and 


(f) in the case of a corporation whose principal busi- 
ness is the leasing, rental or sale, or the deyelopment 
for lease, rental or sale, or any combination thereof, of 
real property owned by it, to or for a person with 
whom the corporation is dealing at arm’s length, the 
corporation’s base level deduction for the particular 
year. 
Related Provisions: 10(1.1) — Cost of land inventory; 18(2.1) — Lim- 
itations; 18(2.2)-(2.5)— Base level deduction; 18(3)— Definitions; 
53(1)(d.3) — Addition to adjusted cost base of share; 53(1)(e)(xi) — Ad- 
dition to adjusted cost base of partnership interest; 53(1)(h) — Addition to 
adjusted cost base of land; 80(2)(b) — Application of debt forgiveness 
rules; 212(1)(b)(ii1)((E) — Non-resident. withholding tax — interest; 
241(4)(b) — Communication of information; 248(1)“business”’. 
Selected Cases [subsec. 18(2)]: Ward v. R., [1988] 1 C.T.C. 336 
(FCTD) (Deductibility of taxpayer’s proportionate share of loss resulting 
from carrying costs of “golf course operation’’). 


Interpretation Bulletins: IT-142R3: Settlement of debts on the wind- 
ing-up of a corporation; IT-153R3: Land developers — subdivision and 
development costs and carrying charges on land; IT-355R2: Interest on 
loans to buy life insurance policies and annuity contracts, and interest on 
policy loans (archived); IT-360R2: Interest payable in a foreign currency; 
IT-373R2: Woodlots. 


(2.1) Where taxpayer member of partnership — 
Where a taxpayer who is a member of a partnership was 
obligated to pay any amount as, on account or in lieu of 
payment of, or in satisfaction of, interest (in this subsec- 
tion referred to as an “interest amount”) on money that 
was borrowed by the taxpayer before April 1, 1977 and 
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that was used to acquire land owned by the partnership 
before that day or on an obligation entered into by the 
taxpayer before April 1, 1977 to pay for land owned by 
the partnership before that day, and, in a taxation year of 
the taxpayer, either, 


(a) the partnership has disposed of all or any portion of 
the land, or 


(b) the taxpayer has disposed of all or any portion of 
the taxpayer’s interest in the partnership 


to a person other than a person with whom the taxpayer 
does not deal at arm’s length, in computing the taxpayer’s 
income for the year or any subsequent year, there may be 
deducted such portion of the taxpayer’s interest amount 


(c) that was, by virtue of subsection (2), not deductible 
in computing the income of the taxpayer for any previ- 
ous taxation year, 


(d) that was not deductible in computing the income of 
any other taxpayer for any taxation year, 


(e) that was not included in computing the adjusted 
cost base to the taxpayer of any property, and 


(f) that was not deductible under this subsection in 
computing the income of the taxpayer for any previous 
taxation. year 


as is reasonable having regard to the portion of the land or 
interest in the partnership, as the case may be, so disposed 
of. 


(2.2) Base level deduction — For the purposes of this 
section, a corporation’s base level deduction for a taxa- 
tion year is the amount that would be the amount of inter- 
est, computed at the prescribed rate, for the year in re- 
spect of a loan of $1,000,000 outstanding throughout the 
year, unless the corporation is associated in the year with 
one or more other corporations in which case, except as 
otherwise provided in this section, its base level deduc- 
tion for the year is nil. 


Related Provisions: 18(2.3), (2.4) — Associated 
18(2.5) — Special rules for base level deduction. 


corporations; 


Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land. 


(2.3) Associated corporations — Notwithstanding 
subsection (2.2), if all of the corporations that are associ- 
ated with each other in a taxation year have filed with the 
Minister in prescribed form an agreement whereby, for 
the purposes of this section, they allocate an amount to 
one or more of them for the taxation year and the amount 
so allocated or the total of the amounts so allocated, as the 
case may be, does not exceed $1,000,000, the base level 
deduction for the year for each of the corporations is the 
base level deduction. that would be computed under sub- 
section (2.2) in respect of the corporation if the reference 
in that subsection to $1,000,000 were read as a reference 
to the amount so allocated to it. 


Related Provisions: 18(2.4) — Failure to file agreement. 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an 
amount to calculate their base level deduction; T2013: Agreement among 
associated corporations. 


(2.4) Failure to file agreement — If any of the corpo- 
rations that are associated with each other in a taxation 
year has failed to file with the Minister an agreement as 
contemplated by subsection (2.3) within 30 days after no- 
tice in writing by the Minister has been forwarded to any 
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of them that such an agreement is required for the purpose 
of any assessment of tax under this Part, the Minister 
shall, for the purpose of this section, allocate an amount 
to one or more of them for the taxation year, which 
amount or the total of which amounts, as the case may be, 
shall equal $1,000,000 and in any such case, the amount 
so allocated to any corporation shall be deemed to be an 


amount allocated to the corporation pursuant to subsec- — 


tion (2.3). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision | 


and development costs and carrying charges on land. 


(2.5) Special rules for base level deduction — Not- 
withstanding any other provision of this section, 


(a) where a corporation, in this paragraph referred to 
as the “first corporation”, has more than one taxation 
year ending in the same calendar year and is associ- 
ated in two or more of those taxation, years with an- 
other corporation that has a taxation year ending in 
that calendar year, the base level deduction of the first 
corporation for each taxation year in which it is asso- 

ciated with the other corporation ending in that calen- 
dar year is, subject to the application of paragraph (b), 
an amount equal to its base level deduction for the first 
such taxation year determined without reference to 
paragraph (b); and 


(b) where a corporation has a taxation year that is less 
than 51 weeks, its base level deduction for the year is 
that proportion of its base level deduction for the year 
determined without reference to this paragraph that the 
number of days in the year 1s of 365. 


Related Provisions: 18(2.2) — Base level deduction. 


Interpretation Bulletins: [T-153R3: Land developers — subdivision 
and development costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an 
amount to calculate their base level deduction. 


(3) Definitions — In subsection (2), 


“interest on debt relating to the acquisition of, land” 
includes 


(a) interest paid or payable in a year in respect of bor- 
rowed money that cannot be identified with particular 
land but that may nonetheless reasonably be consid- 
ered (having regard to all the circumstances) as inter- 
est on borrowed money used in respect of or for the 
acquisition of land, and 


(b) interest paid or payable in the year by a taxpayer in 
respect of borrowed money that. may reasonably be 
considered (having regard to all the circumstances) to 
have been used to assist, directly or indirectly, 


(i) another person with whom the taxpayer does not 
deal at arm’s length, 


(ii) a corporation of which the taxpayer is a speci- 
fied shareholder, or 


(iii) a partnership of which the taxpayer’s share of 
any income or loss is 10% or more, 


to acquire land to be used or held by that person, cor- 
poration or partnership otherwise than as described in 
paragraph (2)(c) or (d), except where the assistance is 
in the form of a loan to that person, corporation or 
partnership and a reasonable rate of interest on the 
loan is charged by the taxpayer; 


Related Provisions: 53(1)(h) — Addition to adjusted cost base of land. 


Interpretation Bulletins: [T-153R3: Land developers — subdivision 
and development costs, etc. 


S. 18(3.1) 


“land” does not, except to the extent that it is used for the 
provision of parking facilities for a fee or charge, include 


(a) any property that is a building or other structure 
affixed to land, 


(b) the land subjacent to any property described in par- 
agraph (a), or 


(c) such land immediately contiguous to the land de- 
scribed in paragraph (b) that is a parking area, drive- 
way, yard, garden or similar land as is necessary for 
the use of any property described in paragraph (a). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs, etc. 


(3.1) Costs relating to construction of building or 
ownership of land — Notwithstanding any other pro- 
vision of this Act, in computing a taxpayer’s income for a 
taxation year, 


(a) no deduction shall be made in respect of any outlay 
or expense made or incurred by the taxpayer (other 
than an amount deductible under paragraph 20(1)(a), 
(aa) or (qq) or subsection 20(29)) that can reasonably 
be regarded as a cost attributable to the period of the 
construction, renovation or alteration of a building by 
or on behalf of the taxpayer, a person with whom the 
taxpayer does not deal at arm’s length, a. corporation 
of which the taxpayer is a specified shareholder or a 
partnership of which the taxpayer’s share of any in- 
come or loss is 10% or more and relating to the con- 
struction, renovation or alteration, or a cost attributa- 
ble to that period and relating to the ownership during 
that period of land 


(i) that is subjacent to the building, or 
(ii) that 


(A) is immediately contiguous to the land sub- 
jacent to the building, 


(B) is used, or is intended to be used, for a park- 
ing area, driveway, yard, garden or any other 
similar use, and 


(C) is necessary for the use or intended use of 
the building; and 


(b) the amount of such an outlay or expense shall, to 
the extent that it would otherwise be deductible in 
computing the taxpayer’s income for the year, be in- 
cluded in computing the cost or capital cost, as the 
case may be, of the building to the taxpayer, to the 
person with whom the taxpayer does not deal at arm’s 
length, to the corporation of which the taxpayer is a 
specified shareholder or to the partnership of which 
the taxpayer’s share of any income or loss is 10% or 
more, as the case may be. 
Related Provisions: 18(3.2)-(3.7) — Interpretation and application; 
20(29) — Deduction against rental income from building; 53(1)(d.3) — 
Addition to adjusted cost base of share; 53(1)(e)(xi) — Addition to ad- 
justed cost base of partnership interest; 80(2)(b) — Application of debt 
forgiveness rules; 241(4) — Communication of information. 
History: Para. 18(3.1)(b) amended by 2001, c. 17, subsec. 9(2), applica- 
ble to outlays and expenses made or incurred after December 21, 2000. 
The para. formerly read: 


(b) the amount of such outlay or expense shall be included in com- 
puting the cost or capital cost, as the case may be, of the building to 
the taxpayer, to the person with whom the taxpayer does not deal at 
arm’s length, to the corporation of which the taxpayer is a specified 
shareholder or to the partnership of which the taxpayer’s share of 
any income or loss is 10% or more, as the case may be. 


The opening words of para. 18(3.1)(a) substituted by 1994, c. 21, subsec. 
11(1), applicable after 1990 except that, in its application to buildings ac- 
quired before 1990, the words “or subsection 20(29)” shall be read as 
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“, subsection 20(29) or section 37 or 37.1”. The opening words of that 
para. formerly read: 


(a) no deduction shall be made in respect of any outlay or expense 
made or incurred by the taxpayer (other than an amount deductible 
under paragraph 20(1)(a), (aa) or (gg) or subsection 20(29)) that can 
reasonably be regarded as a cost attributable to the period of the 
construction, renovation or alteration of a building by or on behalf 
of the taxpayer, a person with whom the taxpayer does not deal at 
arm’s length, a corporation of which the taxpayer is a specified 
shareholder or a partnership of which the taxpayer’s share of any 
income or loss is 10% or more and relating to the construction, ren- 
ovation or alteration, or a cost attributable to that period and relating 
to the ownership during that period of land 


That portion of para. 18(3.1)(a) preceding subpara. (i) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 13(4), applicable to 1987 et seg. except 
that, in its application to buildings acquired before 1990, the reference in 
para. 18(3.1)(a) to “or subsection 20(29)” shall be read as “, subsection 
20(29) or section 37 or 37.1”. That portion formerly read: 


(a) no deduction shall be made in respect of any outlay or expense 
made or incurred by the taxpayer, other than an amount deductible 
by reason of paragraph 20(1)(a) or (aa), that may reasonably be re- 
garded as a cost attributable to the period of the construction, reno- 
vation or alteration of a building and relating to the construction, 
renovation or alteration or a cost attributable to that period and re- 
lating to the ownership during that period, of land 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-142R3: Settlement of debts on the winding- 
up of a corporation; IT-355R2: Interest on loans to buy life insurance poli- 
cies and annuity contracts, and interest on policy loans (archived). 


(3.2) Included costs — For the purposes of subsection 
(3.1), costs relating to the construction, renovation or al- 
teration of a building or to the ownership of land include 


(a) interest paid or payable by a taxpayer in respect of 
borrowed money that cannot be identified with a par- 
ticular building or particular land, but that can reason- 
ably be considered (having regard to all the circum- 
stances) as interest on borrowed money used by the 
taxpayer in respect of the construction, renovation or 
alteration of a building or the ownership of land; and 


(b) interest paid or payable by a taxpayer in respect of 
borrowed money that may reasonably be considered 
(having regard to all the circumstances) to have been 
used to assist, directly or indirectly, 


(1) another person with whom the taxpayer does not 
deal at arm’s length, 


(11) a corporation of which the taxpayer is a speci- 
fied shareholder, or 


(111) a partnership of which the taxpayer’s share of 
any income or loss is 10% or more, 


to construct, renovate or alter a building or to purchase 
land, except where the assistance is in the form of a 
loan to that other person, corporation or partnership 
and a reasonable rate of interest on the loan is charged 
by the taxpayer. 


(3.3) Completion — For the purposes of subsection 
(3.1), the construction, renovation or alteration of a build- 
ing is completed at the earlier of the day on which the 
construction, renovation or alteration is actually com- 
pleted and the day on which all or substantially all of the 
building is used for the purpose for which it was con- 
structed, renovated or altered. 


(3.4) Where subsec. (3.1) does not apply — Sub- 
section (3.1) does not apply to prohibit a deduction in a 
taxation year of the specified percentage of any outlay or 


expense described in that subsection made or incurred 
before 1992 by 


(a) a corporation whose principal business is through- 
out the year the leasing, rental or sale, or the develop- 
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ment for lease, rental or sale, or any combination 
thereof, of real property owned by it to or for a person 
with whom the corporation is dealing at arm’s length, 
or 


(b) a partnership 


(i) each member of which is a corporation de- 
scribed in paragraph (a), and 


(ii) the principal business of which is throughout 
the year the leasing, rental or sale, or the develop- 
ment for lease, rental or sale, or any combination 
thereof, of real property held by it, to or fora per- 
son with whom each member of the partnership is 
dealing at arm’s length, 


and for the purposes of this subsection, “specified per- 
centage” means, in respect of an outlay or expense made 
or incurred in 1988, 80%; in 1989, 60%, in 1990, 40%, 
and in 1991, 20%. 


(3.5) Idem — Subsection (3.1) does not apply in respect 
of an outlay or expense in respect of a building or the land 
described in subparagraph (3.1)(a)(G) or (11) in respect of 
the building, 


(a) where the construction, renovation or alteration of 
the building was in progress on November 12, 1981, 


(b) where the installation of the footings or other base 
support of the building commenced after November 
12, 1981 and before 1982, 


(c) if, in the case of a new building being constructed 
in Canada or an existing building being renovated or . 
altered in Canada, arrangements, evidenced in writing, 
for the construction, renovation or alteration were sub- 
stantially advanced before November 13, 1981 and the 
installation of footings or other base support for the 
new building or the renovation or alteration of the ex- 
isting building, as the case may be, commenced before 
June 1, 1982, or 


(d) if, in the case of a new building being constructed 
in Canada, the taxpayer was obligated to construct the 
building under the terms of an agreement in writing 
entered into before November 13, 1981 and arrange- 
ments, evidenced in writing, respecting the construc- 
tion of the building were substantially advanced 
before June 1, 1982 and the installation of footings or 
other base support for the building commenced before 
1983, 


and the construction, renovation or alteration, as the case 
may be, of the building proceeds after 1982 without un- 
due delay (having regard to acts of God, labour disputes, 
fire, accidents or unusual delay by common carriers or 
suppliers of materials or equipment). 


Related Provisions: 
footings. 


18(3.7) — Commencement of installation of 


History: That portion of subsec. 18(3.5) preceding para. (a) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 13(5), applicable to outlays and 
expenses made or incurred after May 9, 1985. That portion formerly read: 


(3.5) Idem — Subsection (3.1) does not apply in respect of an out- 
lay or expense in respect of a building or the land described in sub- 
paragraph (3.1)(a)(i) or (ii), 


(3.6) Undue delay — For the purposes of subsection 
(3.5), where more than one building is being constructed 
under any of the circumstances described in that subsec- 
tion on one site or on immediately contiguous sites, no 
undue delay shall be regarded as occurring in the con- 
struction of any such building if construction of at least 
one such building proceeds after 1982 without undue de- 
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lay and continuous construction of all other such build- 
ings proceeds after 1983 without undue delay. 


(3.7) Commencement of footings — For the pur- 
poses of this section, the installation of footings or other 
base support for a building shall be deemed to commence 
on the first placement of concrete, pilings or other mate- 
rial that is to provide permanent support for the building. 


(4) Limitation re deduction of interest by certain 
corporations [thin capitalization] — Notwithstand- 
ing any other provision of this Act, in computing the in- 
come for a taxation year of a corporation resident in Can- 
ada from a business or property, no deduction shall be 
made in respect of that. proportion of any amount other- 
wise deductible in computing its income for the year in 
respect of interest paid or payable by it on outstanding 
debts to specified non-residents that 


(a) the amount, if any, by which 


(1) the average of all amounts each of which is, in 
respect of a calendar month that ends in the year, 
the greatest total amount at.any time in the month 
of the corporation’s outstanding debts to specified 
non-residents, 


exceeds 
(i1) two times the total of 


(A) the retained earnings of the corporation at 
the beginning of the year, except to the extent 
that those earnings include retained earnings of 
any other corporation, 


(B) the average of all amounts each of which is 
the corporation’s contributed surplus at the be- 
ginning of a calendar month that ends in the 
year, to the extent that it was contributed by a 
specified non-resident shareholder of the corpo- 
ration, and | 


(C) the average of all amounts each of which is 
the corporation’s paid-up capital at the begin- 
ning of a calendar month that ends in the year, 
excluding the paid-up capital in respect of 
shares of any class of the capital stock of the 
corporation owned by a person other than a 
specified non-resident shareholder of the 
corporation, 
is of 
(b) the amount determined under subparagraph (a)(1) 
in respect of the corporation for the year. 
Related Provisions: 18(5)— Meaning of certain’ expressions; 
18(5.1) — Person deemed not to be specified shareholder; 18(6) — Loan 


made on conditions; Canada-U.S. Tax Treaty:Art. XXV:8 — Thin capital- 
ization rules grandfathered from treaty non-discrimination provision. 


History: Para. 18(4)(a) amended by 2001, c. 17, subsec. 9(3), applicable 
to taxation years that begin after 2000. The para. formerly read: 


(a) the amount, if any, by which 
(i) the greatest aggregate amount that the corporation’s out- 
standing debts to specified non-residents were at any time in the 
year, 
exceeds 
(ii) 3 times the total of 


(A) the retained earnings of the corporation at the com- 
mencement of the year, except to the extent that those earn- 
ings include retained earnings of any other corporation, 

(B) the corporation’s contributed surplus at the commence- 
ment of the year, to the extent that it was contributed by a 
specified non-resident shareholder of the corporation, and 


(C) the greater of the corporation’s paid-up capital at the 
commencement of the year and the corporation’s paid-up 


S. 18(5) out 


capital at the end of the year, excluding the paid-up capital 
in respect of shares of any class of the capital stock of the 
corporation owned by a person other than a specified non- 
resident shareholder of the corporation, 


Selected Cases [subsec. 18(4)]: Specialty Manufacturing Ltd. v. R., 
[1999] 3 C.T.C. 82 (FCA); aff’ g [1998] 1 C.T.C. 2095 (TCC) (U.S. Con- 
vention did not prevent application of provision); Uddeholm Ltd. v. R., 
[1987] 2 C.T.C. 236 (FCTD) (Thin capitalization rules apply on date inter- 
est on debt becomes payable); R. v. Thyssen Canada Ltd., [1987] | C.T.C. 
112. (FCA); leave to appeal to SCC refused (1987), 79 N.R. 400 (note) 
(Late-payment charges not included in price paid attributed to payments of 
interest on outstanding debts; charges disallowed). 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified 
non-residents (thin capitalization); [T-121R3: Election to capitalize cost of 
borrowed money (archived). 


Information Circulars: 87-2R: International transfer pricing. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned 
investment corporation as a holding corporation. 


1.T. Technical News: No. 15 (back-to-back loans in relation to subsec- 
tions 18(4) and 18(6)); No. 16 (Wildenburg Holdings case). 


(5) Definitions — Notwithstanding any other provision 
of this Act (other than subsection (5.1)), in this subsection 
and subsections (4) to (6), 

History: The introductory portion of subsec. 18(5) substituted by 1994, c. 
7, Sch. VUI (1993, c: 24), subsec. 8(1), applicable to 1993 et seq. and, 
where a corporation so elects by notifying the Minister of National Reve- 
nue in writing before December 11, 1993, to its 1989 to 1992 taxation 
years also. That portion formerly read: 


(5) Meaning of certain expressions — Notwithstanding any other 
provision of this Act, in this subsection and subsections (4) and (6), 


‘outstanding debts to specified non-residents” of a cor- 
poration at any particular time in a taxation year means 


(a) the total of all amounts each of which is an amount 
outstanding at that time as or on account of a debt or 
other obligation to pay an amount 


(1) that was payable by the corporation to a person 
who was, at any time in the year, 


(A) a specified non-resident shareholder of the 
corporation, or 


(B) a non-resident person, or a non-resident- 
owned investment corporation, who was not 
dealing at arm’s length with a specified share- 
holder of the corporation, and 


(11) on which any amount in respect of interest paid 
or payable by the corporation is or would be, but 
for subsection (4), deductible in computing the cor- 
poration’s income for the year, 


but does not include 


(b) an amount outstanding at the particular time as or 
on account of a debt or other obligation to pay an 
amount to 


(1) a non-resident insurance corporation to the ex- 
tent that the obligation was, for the non-resident in- 
surance corporation’s taxation year that included 
the particular time, designated insurance property 
in respect of an insurance business carried on in 
Canada through a permanent establishment as de- 
fined by regulation, or 


(11) an authorized foreign bank, if the bank uses or 
holds the obligation at the particular time in its Ca- 
nadian banking business; 
History: Para. (b) of the definition “outstanding debts to specified non- 
residents” in subsec. 18(5) amended by 2001, c. 17, subsec. 9(4), applica- 
ble after June 27, 1999. The para. formerly read: 
(b) an amount outstanding at the particular time as or on account of 
a debt or other obligation to pay an amount to a non-resident insur- 
ance corporation to the extent that the amount was, for the non-resi- 
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dent insurance corporation’s taxation year that included the particu- 
lar time, designated insurance property in respect of an insurance 
business carried on in Canada through a permanent establishment as 
defined by regulation; 


Para. (b) of the definition “outstanding debts to specified non-residents” in 
subsec. 18(5) amended by 1997, c. 25, subsec. 4(3), applicable to 1997 et 
seq. Para. (b) formerly read: 


(b) any amount outstanding at the particular time as or on account 
of a debt or other obligation to pay an amount to a non-resident 
insurance corporation where the amount outstanding at the particu- 
lar time was, in the non-resident insurance corporation’s taxation 
year that included the particular time, included, for the purposes of 
section 138, as property used by it in the year in, or held by it in the 
year in the course of, carrying on an insurance business through a 
permanent establishment (within the meaning assigned for the pur- 
pose of subsection 112(2)) in Canada, 


Para. (b) of “outstanding debts to specified non-residents” in subsec. 18(5) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(2), applicable to 
1991 et seg. and, where a corporation so elects by notifying the Minister 
of National Revenue in writing before December 11, 1993, to its 1985 to 
1990 taxation years also. Para. (b) formerly read: 


(b) where the corporation is controlled by a non-resident insurance 
corporation, the total of all amounts each of which is an amount 
outstanding at the particular time as or on account of a debt or other 
obligation to pay an amount to the non-resident insurance corpora- 
tion where the amount outstanding at the particular time has, in the 
non-resident insurance corporation’s taxation year that included the 
particular time, been included as property used by it in the year in, 
or held by it in the year in the course of (within the meaning as- 
signed by the definition “property used by it in the year in, or held 
by it in the year in the course of” in subsection 138(12)) carrying on 
an insurance business in Canada; 


Regulations: 8201 (permanent extablishment). 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned 
investment corporation as a holding corporation. 


“‘specified non-resident shareholder” of a corporation at 
any time means a specified shareholder of the corporation 
who was at that time a non-resident person or a non-resi- 
dent-owned investment corporation; 


“specified shareholder” of a corporation at any time 
means a person who at that time, either alone or together 
with persons with whom that person is not dealing at 
arm’s length, owns 


(a) shares of the capital stock of the corporation that 
give the holders thereof 25% or more of the votes that 
could be cast at an annual meeting of the shareholders 
of the corporation, or 


(b) shares of the capital stock of the corporation hav- 
ing a fair market value of 25% or more of the fair mar- 
ket value of all of the issued and outstanding shares of 
the capital stock of the corporation, 


and, for the purpose of determining whether a particular 
person is a specified shareholder of a corporation at any 
time, where the particular person or a person with whom 
the particular person is not dealing at arm’s length has at 
that time a right under a contract, in equity or otherwise, 
either immediately or in the future and either absolutely 
or contingently 


(c) to, or to acquire, shares in a corporation or to con- 
trol the voting rights of shares in a corporation, or 


(d) to cause a corporation to redeem, acquire or cancel 
any of its shares (other than shares held by the particu- 
lar person or a person with whom the particular person 
is not dealing at arm’s length), 


the particular person or the person with whom the particu- 
lar person is not dealing at arm’s length, as the case may 
be, shall be deemed at that time to own the shares referred 
to in paragraph (c) and the corporation referred to.in para- 
graph (d) shall be deemed at that time to have redeemed, 
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acquired or cancelled the shares referred to in paragraph 
(d), unless the right is not exercisable at that time because 
the exercise thereof is contingent on the death, bank- 
ruptcy or permanent disability of an individual. 

Related Provisions: 18(5.1)-— Person deemed not to be specified 
shareholder. 

History: Definition “specified shareholder” in subsec. 18(5) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(3), applicable to 1993 et seq. 
and, where a corporation so elects by notifying the Minister of National 
Revenue in writing before December 11, 1993, to its 1989 to 1992 taxa- 
tion years also. That definition formerly read: 


“specified shareholder” of a corporation at any time means a share- 

holder of the corporation who at that time, either alone or together 
with persons with whom that shareholder was not dealing at arm’s 
length, owned 25% or more of the issued shares of any class of the 
capital stock of the corporation. 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified 
non-residents (thin capitalization). 


(5.1) Person deemed not to be specified share- 
holder — For the purposes of subsections (4) to (6), 
where 


(a) a particular person would, but for this subsection, 
be a specified shareholder of a corporation at any time, 


(b) there was in effect at that time an agreement or 
arrangement under which, on the satisfaction of a con- 
dition or the occur[rJence of an event that it is reasona- 
ble to expect will be satisfied or will occur, the partic- 
ular person will cease to be a specified shareholder, 
and 


(c) the purpose for which the particular person became 
a specified shareholder was the safeguarding of rights 
or interests of the particular person or a person with 
whom. the particular person is not dealing at arm’s 
length in respect of any indebtedness owing at any 
time to the particular person or a person with whom 
the particular person is not dealing at arm’s length, 


the particular person shall be deemed not to be a specified 
shareholder of the corporation at that time. 

History: Subsec. 18(5.1) added by 1994, c. 7, Sch. VUI (1993, c. 24), 
subsec. 8(4), applicable to 1993 et seg. and, where a corporation so elects 


by notifying the Minister of National Revenue in writing before December 
11, 1993, to its 1989 to 1992 taxation years also. 


(6) Loans made on condition — Where any loan (in 
this subsection referred to as the “first loan’) has been 
made 


(a) by a specified non-resident shareholder of a corpo- 
ration, or 


(b) by a non-resident person, or a non-resident-owned 
investment corporation, who was not dealing at arm’s 
length with a specified shareholder of a corporation, 


to another person on condition that a loan (in this subsec- 
tion referred to as the “second loan”) be made by any per- 
son to a particular corporation resident in Canada, for the 
purposes of subsections (4) and (5), the lesser of 

(c) the amount of the first loan, and 

(d) the amount of the second loan 
shall be deemed to be a debt incurred by the particular 
corporation to the person who made the first loan. 


Related Provisions: 
shareholder. 


Interpretation Bulletins: IT-S9R3: Interest on debts owing to specified 
non-residents (thin capitalization). 


1.T. Technical News: No. 15 (back-to-back loans in relation to subsec- 
tions 18(4) and 18(6)). 


18(5.1) — Person deemed not to be specified 


(7) [Repealed under former Act] 
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(8) [Repealed] 
History: Subsec. 18(8) repealed by 2001, c: 17, subsec. 9(5), applicable 
to taxation years that begin after 2000. 


(8) Where subsec. (4) does not apply — Subsection (4) does not 
apply in computing the income for a taxation year of a corporation 
whose principal business in Canada throughout the year was the de- 
veloping or manufacturing of aircraft or aircraft components. 


(9) Limitation respecting prepaid expenses — 

Notwithstanding any other provision of this Act, 
(a) in computing a taxpayer’s income for a taxation 
year from a business or. property (other than income 
from a business computed in accordance with the 
method authorized by subsection 28(1)), no deduction 
shall be made in respect of an outlay or expense to the 
extent that it can reasonably be regarded as having 
been made or incurred 


(i) as consideration for services to be rendered after 
the end of the year, 


(11) as, on account of, in lieu of payment of or in 
satisfaction of, interest, taxes (other than taxes im- 
posed on an insurer in respect of insurance premi- 
ums of a non-cancellable or guaranteed renewable 
accident and sickness insurance policy, or a life in- 
surance policy other than a group term life insur- 
ance policy that provides coverage for a period of 
12 months or less), rent or royalties in respect of a 
period that is after the end of the year, or 


(111) as consideration for insurance in respect of a 
period after the end of the year, other than 


(A) where the taxpayer is an insurer, considera- 
tion for reinsurance, and 


(B) consideration for insurance on the life of an 
individual under a group term life insurance 
policy where all or part of the consideration is 
for insurance that is (or would be if the indivi- 
dual survived) in respect of a period that ends 
more than 13 months after the consideration is 
paid; 
(b) such portion of each outlay or expense (other than 
an outlay or expense of a corporation, partnership or 
trust as, on account of, in lieu of payment of or in sat- 
isfaction of, interest) made or incurred as would, but 
for paragraph (a), be deductible in computing a tax- 
payer’s income for a taxation year shall be deductible 
in computing the taxpayer’s income for the subsequent 
year to which it can reasonably be considered to 
relate; 


(c) for the purposes of section 37.1, such portion of 
each qualified expenditure (within the meaning as- 
signed by subsection 37.1(5)) as was made by a tax- 
payer in a taxation year and as would, but for para- 
graph (a), have been deductible in computing the 
taxpayer’s income for the year shall be deemed 


(1) not to be a qualified expenditure made by the 
taxpayer in the year, and 


(11) to be a qualified expenditure made by the tax- 
payer in the subsequent year to which the expendi- 
ture can reasonably be considered to relate; 


(d) for the purpose of paragraph (a), an outlay or ex- 
pense of a taxpayer is deemed not to include any pay- 
ment referred to in subparagraph 37(1)(a)(il) or (iii) 
that 
(1) is made by the taxpayer to a person or partner- 
ship with which the taxpayer deals at arm’s length, 
and 
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(ii) is not an expenditure described in subparagraph 
37(1)(a)(i); and 


(e) for the purposes of section 37 and the definition 
“qualified expenditure” in subsection 127(9), the por- 
tion of an expenditure that is made or incurred by a 
taxpayer in a taxation year and that would, but for par- 
agraph (a), have been deductible under section 37 in 
computing the taxpayer’s income for the year, is 
deemed 


(i) not to be made or incurred by the taxpayer in 
the year, and 


(ii) to be made or incurred by the taxpayer in the 
subsequent taxation year to which the expenditure 
can reasonably be considered to relate. 


Related Provisions: 6(1)(a)(i), 6(4) — Group term life insurance pre- 
miums — taxable benefit; 18(9.01)-— Group term life insurance — de- 
ductibility of premiums;  18(9.02)— Application to _ insurers; 
20(1)(m.1) — Manufacturer’s warranty reserve; 20(1)(m.2) — Repayment 
of amount previously included in income; 87(2)(j.2) — Amalgamations — 
prepaid expenses. — 


History: Subpara. 18(9)(a)(ii) amended by 2001, c. 17, subsec. 9(6), ap- 
plicable to taxation. years that begin after 1999 except that, where a tax- 
payer so elects in writing and files the election with the Minister of Na- 
tional Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the amendment ap- 
plies to taxation years that end after 1997. The subpara. formerly read: 


(i1) as, on account or in lieu of payment of, or in satisfaction of, 
interest, taxes (other than taxes imposed on insurance premiums), 
rent or royalty in respect of a period after the end of the year, or 
Para. 18(9)(d) amended and (e) added by 1996, c. 21, subsec. 5(1), para. 
(d) applicable to payments made after 1995, and para. (e) applicable’ to 
expenditures made or incurred at any time. Para. (d) formerly. read: 
(d) for the purposes of paragraph (a), an outlay or expense shall be 
deemed not to include any payment referred to in clause 
37(1 )(a)(i)(E). 
Subpara. 18(9)(a)(Gii) amended by 1995, c. 3, subsec. 6(1), applicable to 
premiums paid after February 1994 for insurance. Subpara. (iii) formerly 
read: 
(ii1) as consideration for insurance in respect of a period after the 
end of the year (other than an amount paid in respect of reinsurance 
by an insurer); 
Para. 18(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
8(5), applicable with respect to amounts paid as, on account of, in lieu of 
payment of or in satisfaction of, interest in respect of a period or part 
thereof that is after 1991. Para. 18(9)(b) formerly read: 
(b) such portion of each outlay or expense made or incurred as 
would, but for paragraph (a), have been deductible in computing a 
taxpayer’s income for a taxation year shall be deductible in comput- 
ing the taxpayer’s income for the subsequent year to which it can 
reasonably be considered to relate; 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-151R5: Sci- 
entific research and experimental development expenditures; IT-211R: 
Membership dues — associations and societies; IT-233R: Lease-option 
agreements; sale-leaseback agreements (archived); IT-341R3: Expenses of 
issuing or selling shares, units in a trust, interests in a partnership or syndi- 
cate, and expenses of borrowing money; IT-417R2: Prepaid expenses and 
deferred charges. 


1.T. Technical News: No. 25 (health and welfare trusts). 


(9.01) Group term life insurance — Where 


(a) a taxpayer pays a premium after February 1994 
and before 1997 under a group term life insurance pol- 
icy for insurance on the life of an individual, 


(b) the insurance is for the remainder of the indivi- 
dual’s lifetime, and 


(c) no further premiums will be payable for the 
insurance, 


no amount may be deducted in computing the taxpayer’s 
income for a taxation year from a business or property in 
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respect of the premium except that there may be so 
deducted, 


(d) where the year is the taxation year in which the 
premium was paid or a subsequent taxation year and 
the individual is alive at the end of the year, the lesser 
of 


(i) the amount determined by the formula 


A-B 
and 


(11) '/; of the amount determined by the formula 


yavgaal 
365 


where 


A 1s the amount that would, if this Act were read 
without reference to this subsection, be deducti- 
ble in respect of the premium in computing the 
taxpayer’s income, 


Bis the total amount deductible in respect of the 
premium in computing the taxpayer’s income 
for preceding taxation years, and 


C is the number of days in the year, and 


(e) where the individual died in the year, the amount 
determined under subparagraph (d)(i). 


Related Provisions: 6(4) — Taxable benefit from premiums paid by 
employer; 87(2)(.2) — Amalgamations — prepaid expenses; 257 — 
Formula cannot calculate to less than zero. 


History: Subsec. 18(9.01) added by 1995, c. 3, subsec. 6(2), applicable to 
premiums paid after February 1994 for insurance. 


(9.02) Application of subsec. (9) to insurers — For 
the purpose of subsection (9), an outlay or expense made 
or incurred by an insurer on account of the acquisition of 
an insurance policy (other than a non-cancellable or guar- 
anteed renewable accident and sickness insurance policy 
or a life insurance policy other than a group term life in- 
surance policy that provides coverage for a period of 12 
months or less) is deemed to be an expense incurred as 
consideration for services rendered consistently through- 
out the period of coverage of the policy. 


History: Subsec. 18(9.02) added by 2001, c. 17, subsec. 9(7), applicable 
to taxation years that begin after 1999 except that, where a taxpayer so 
elects in writing and files the election with the Minister of National Reve- 
nue on or before the taxpayer’s filing-due date for the taxpayer’s taxation 
year that includes June 14, 2001, the subsec. applies to taxation years that 
end after 1997. 


(9.1) Penalties, bonuses and rate-reduction pay- 
ments — Subject to subsection 142.4(10), where at any 
time a payment, other than a payment that 


(a) can reasonably be considered to have been made in 
respect of the extension of the term of a debt obliga- 
tion or in respect of the substitution or conversion of a 
debt obligation to another debt obligation or share, or 


(b) is contingent or dependent on the use of or produc- 
tion from property or is computed by reference to rev- 
enue, profit, cash flow, commodity price or any other 
similar criterion or by reference to dividends paid or 
payable to shareholders of any class of shares of the 
capital stock of a corporation, 


is made to a person or partnership by a taxpayer in the 
course of carrying on a business or earning income from 
property in respect of borrowed money or on an amount 
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payable for property acquired by the taxpayer (in this sub- 
section referred to as a “debt obligation”) 
(c) as consideration for a reduction in the rate of inter- 
est payable by the taxpayer on the debt obligation, or 


(d) as a penalty or bonus payable by the taxpayer be- 
cause of the repayment by the taxpayer of all or part of 
the principal amount of the debt obligation before its 
maturity, 


the payment shall, to the extent that it can reasonably be 
considered to relate to, and does not exceed the value at 
that time of, an amount that, but for the reduction de- 
scribed in paragraph (c) or the repayment described in 
paragraph (d), would have been paid or payable by the 
taxpayer as interest on the debt obligation for a taxation 
year of the taxpayer ending after that time, be deemed, 


(e) for the purposes of this Act, to have been paid by 
the taxpayer and received by the person or partnership 
at that time as interest on the debt obligation, and 


(f) for the purpose of computing the taxpayer’s income 
in respect of the business or property for the year, to 
have been paid or payable by the taxpayer in that year 
as interest pursuant to a legal obligation to pay 
interest, 


(i) in the case of a reduction described in paragraph 
(c), on the debt obligation, and 


(11) in the case of a repayment described in para- 

graph (d), 
(A) where the repayment was in respect of all 
or part of the principal amount of the debt obli- 
gation that was borrowed money, except to the 
extent that the borrowed money was used by the 
taxpayer to acquire property, on borrowed 
money used in the year for the purpose for 
which the borrowed money that was repaid was 
used, and 


(B) where the repayment was in respect of all or 
part of the principal amount of the debt obliga- 
tion that was either borrowed money used to ac- 
quire property or an amount payable for pro- 
perty acquired by the taxpayer, on the debt 
obligation to the extent that the property or pro- 
perty substituted therefor is used by the tax- 
payer in the year for the purpose of gaining or 
producing income therefrom or for the purpose 
of gaining or producing income from a 
business. 

Related Provisions: 18(9.2) — Prepaid interest on debt obligations; 

20(1)(e) — Expenses re financing; 87(2)(j.6) — Amalgamations — con- 

tinuing corporation; 248(5) — Substituted property. 

History: The opening words of subsec. 18(9.1) amended by 1998, c. 19, 


subsec. 79(1), applicable to taxation years that end after February 22, 
1994. The opening words formerly read: 


(9.1) Where at any time a payment, other than a payment that 


Subsec. 18(9.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 13(6), 
applicable with respect to payments made after 1984 except that, in its 
application with respect to payments made before July 13, 1990, subsec. 
(9.1) shall be read without reference to para. (e). 


Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties; 
IT-341R3: Expenses of issuing or selling shares, units in a trust, interests 
in a partnership or syndicate, and expenses of borrowing money. 


(9.2) Interest on debt obligations — For the pur- 
poses of this Part, the amount of interest payable on bor- 
rowed money or on an amount payable for property (in 
this subsection and subsections (9.3) to (9.8) referred to 
as the “debt obligation”) by a corporation, partnership or 
trust (in this subsection and subsections (9.3) to (9.7) re- 
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ferred to as the “borrower”) in respect of a taxation year 
shall, notwithstanding subparagraph (9.1)(f)(i), be 
deemed to be an amount equal to the lesser of 


(a) the amount of interest, not in excess of a reasona- 
ble amount, that would be payable on the debt obliga- 
tion by the borrower in respect of the year if no 
amount had been paid before the end of the year in 
satisfaction of the obligation to pay interest on the 
debt obligation in respect of the year and if the amount 
outstanding at each particular time in the year that is 
after 1991 on account of the principal amount of the 
debt obligation were the amount, if any, by which 


(i) the amount outstanding at the particular time on 
account of the principal amount of the debt 
obligation 


exceeds the total of 


(ii) all amounts each of which is an amount. paid 
before the particular time in satisfaction, in whole 
or in part, of the obligation to pay interest on the 
debt obligation in respect of a period or part 
thereof that is after 1991, after the beginning of the 
year, and after the time the amount was so paid 
(other than a period or part thereof that is in the 
year where no such amount was paid before the 
particular time in respect of a period, or part of a 
period, that is after the end of the year), and 


(ii1) the amount, if any, by which 


(A) the total of all amounts of interest payable 
on the debt obligation (determined without ref- 
erence to this subsection) by the borrower in re- 
spect of taxation years ending after 1991 and 
before the year (to the extent that the interest 
does not exceed a reasonable amount) 


exceeds 


(B) the total of all amounts of interest deemed 
by this subsection to have been payable on the 
debt obligation by the borrower in respect of 
taxation years ending before the year, and 


(b) the amount, if any, by which 


(i) the total of all amounts of interest payable on 
the debt obligation (determined without reference 
to this subsection) by the borrower in respect of the 
year or taxation years ending after 1991 and before 
the year (to the extent that the interest does not ex- 
ceed a reasonable amount) 


exceeds 


(11) the total of all amounts of interest deemed by 

this subsection to have been payable on the debt 

obligation by the borrower in respect of taxation 

years ending before the year. 
Related Provisions: 18(9.3)-(9.8) — Prepaid 
obligations. 


History: Subsec. 18(9.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 


interest on debt 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.3) Interest on debt obligations — Where at any 
time in a taxation year of a borrower a debt obligation of 
the borrower is settled or extinguished or the holder of the 
obligation acquires or reacquires property of the borrower 
in circumstances in which section 79 applies in respect of 
the debt obligation and the total of 


(a) all amounts each of which is an amount paid at or 
before that time in satisfaction, in whole or in part, of 
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the obligation to pay interest on the debt obligation in 
respect of a period or part of a period that is after that 
time, and 


(b) all amounts of interest payable on the debt obliga- 
tion (determined without reference to subsection (9.2)) 
by the borrower in respect of taxation years ending af- 
ter 1991 and before that time, or in respect of periods, 
or parts of periods, that are in such years and before 
that time (to the extent that the interest does not ex- 
ceed a reasonable amount), 


exceeds the total of 


(c), all amounts of interest deemed by subsection (9.2) 
to have been payable on the debt obligation by the 
borrower in respect of taxation years ending before 
that time, and 


(d) the amount of interest that would be deemed by 
subsection (9.2) to have been payable on the debt obli- 
gation by the borrower in respect of the year if the 
year had ended immediately before that time, 


(which excess is in this subsection referred to as the “ex- 
cess amount’), the following rules apply: 


(e) for the purpose of applying section 79 in respect of 
the borrower, the principal amount at that time of the 
debt obligation shall be deemed to be equal to the 
amount, if any, by which 


(i) the principal amount at that time of the debt 
obligation 


exceeds 
(11) the excess amount, and 


(f) the excess amount shall be deducted at that time in 
computing the forgiven amount in respect of the obli- 
gation (within the meaning assigned by subsection 
80(1)). 


Related Provisions: 80(1)‘‘forgiven amount’B(c) — Deduction from 
forgiven amount as per 18(9.3)(f). 


History: The portion of subsec. 18(9.3) before para. (b) and paras. (e) and 
(f) amended by 1995, c. 21, subsecs. 5(1), (2), the opening words of sub- 
sec. 18(9.3) and para. (e) applicable to 1992 ef seg. and paras. (a) ‘and (f) 
applicable to taxation years that end after February 21, 1994, except that 
they do not apply to any obligation settled or extinguished 


(a) before February 22, 1994; 
(b) after February 21, 1994 


(1) under the terms of an agreement in writing entered into on or 
before that date, or 


(11) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 12, 
1994 and the amount of the settlement or extinguishment was not 
substantially greater than the setthement or extinguishment pro- 
vided under the terms of the agreement; 


(c) before 1996 pursuant to a restructuring of debt in connection with 
a proceeding commenced in a court in Canada before February 22, 
1994; 


(d) before 1996 in connection with a proposal (or notice of intention 
to make a proposal) that was filed under the Bankruptcy and Insol- 
vency Act, or similar legislation of a country other than Canada, 
before February 22, 1994; or 


(e) before 1996 in connection with a written offer that was made by, 
or communicated to, the holder of the obligation before February 22, 
1994, 


That portion of subsec. 18(9.3) before para. (b) and paras. (e) and (f) for- 
merly read: 
(9.3) Idem — Where at any time in a taxation year of a borrower a 
debt obligation of the borrower has been settled or extinguished and 
the total of 


(a) all amounts each of which is an amount paid before that 
time in satisfaction, in whole or in part, of the obligation to pay 


129 


S. 18(9.3) 


interest on the debt obligation in respect of a period or part 
thereof that is after that time, and 


(e) for the purpose of applying paragraph 79(c) in respect of the 
borrower, where the debt obligation was extinguished in cir- 
cumstances to which section 79 applies, the amount outstanding 
at that time on account of the principal amount of the debt obli- 
gation shall be deemed to be the amount, if any, by which 


(i) the amount outstanding at that time on account of the 
principal amount of the debt obligation 


exceeds 
(ii) the excess amount, and 


(f) for the purpose of applying section 80 in respect of the bor- 
rower, where the debt obligation was settled or extinguished in 
circumstances to which that section applies, the debt obligation 
shall be deemed to have been settled or extinguished by the 
payment of an amount equal to the total of 


(i) the amount, if any, of the payment made to settle or ex- 
tinguish the debt obligation (determined without reference 
to this subsection), and 


(ii) the excess amount. 


Subsec. 18(9.3) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.4) idem — Where an amount is paid at any time by a 
person or partnership in respect of a debt obligation of a 
borrower 


(a) as, on account of, in lieu of payment of or in satis- 
faction of, interest on the debt obligation in respect of 
a period or part thereof that is after 1991 and after that 
time, or 


(b) as consideration for a reduction in the rate of inter- 
est payable on the debt obligation (excluding, for 
greater certainty, a payment described in paragraph 
(9.1)(a) or (b)) in respect of a period or part thereof 
that is after 1991 and after that time, 


that amount shall be deemed, for the purposes of subsec- 
tion (9.5) and, subject to that subsection, for the purposes 
of clause (9.2)(a)(i11)(A), subparagraph (9.2)(b)(i), para- 
graph (9.3)(b) and subsection (9.6), to be an amount of 
interest payable on the debt obligation by the borrower in 
respect of that period or part thereof and shall be deemed, 
for the purposes of subparagraph (9.2)(a)(ii) and para- 
graph (9.3)(a), to be an amount paid at that time in satis- 
faction of the obligation to pay interest on the debt obliga- 
tion in respect of that period or part thereof. 


History: Subsec. 18(9.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.5) Idem — Where the amount of interest payable on a 
debt obligation (determined without reference to subsec- 
tion (9.2)) by a borrower in respect of a particular period 
or part thereof that is after 1991 can reasonably be re- 
garded as an amount payable as consideration for 


(a) a reduction in the amount of interest that would 
otherwise be payable on the debt obligation in respect 
of a subsequent period, or 


(b) a reduction in the amount that was or may be paid 
before the beginning of a subsequent period in satis- 
faction of the obligation to pay interest on the debt ob- 
ligation in respect of that subsequent period 


(determined without reference to the existence of, or the 
amount of any interest paid or payable on, any other debt 
obligation), that amount shall, for the purposes of clause 
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(9.2)(a)(iii)(A), subparagraph (9.2)(b)G), paragraph 
(9.3)(b) and subsection (9.6), be deemed to be an amount 
of interest payable on the debt obligation by the borrower 
in respect of the subsequent period and not to be an 
amount of interest payable on the debt obligation by the 
borrower in respect of the particular period and _ shall, 
when paid, be deemed for the purposes of subparagraph 
(9.2)(a)(ii) and paragraph (9.3)(a) to be an amount paid in 
satisfaction of the obligation to pay interest.on the debt 
obligation in respect of the subsequent period. 

Related Provisions: 18(9.4) — Prepaid interest on debt obligations. 
History: Subsec. 18(9.5) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 

Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.6) Idem — Where the liability in respect of a debt ob- 
ligation of a person or partnership is assumed by a bor- 
rower at any time, 


(a) the amount of interest payable on the debt obliga- 
tion (determined without reference to subsection (9.2)) 
by any person or partnership in respect of a period 
shall, to the extent that that period is included in a tax- 
ation year of the borrower ending after 1991, be 
deemed, for the purposes of clause (9.2)(a)(i11)(A), 
subparagraph (9.2)(b)(i) and paragraph (9.3)(b), to be 
an amount of interest payable on the debt obligation 
by the borrower in respect of that year, and 


(b) the application of subsections (9.2) and (9.3) to the 
borrower in respect of the debt obligation after that 
time shall be determined on the assumption that sub- 
section (9.2) applied to the borrower in respect of the 
debt obligation before that time, 


and, for the purposes of this subsection, where the bor- 
rower came into existence at a particular time that is after 
the beginning of the particular period beginning at the be- 
ginning of the first period in respect of which interest was 
payable on the debt obligation by any person or partner- 
ship and ending at the particular time, the borrower shall 
be deemed 


(c) to have been in existence throughout the particular 
period, and 


(d) to have had, throughout the particular period, taxa- 
tion years ending on the day of the year on which its 
first taxation year ended. 
History: Subsec. 18(9.6) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.7) Idem — Where the amount paid by a borrower at 
any particular time, in satisfaction of the obligation to pay 
a particular amount of interest on a debt obligation in re- 
spect of a subsequent period or part thereof, exceeds the 
particular amount of that interest, discounted 


(a) for the particular period beginning at the particular 
time and ending at the end of the subsequent oe or 
part thereof, and 


(b) at the rate or rates of interest applying under ihe 
debt obligation during the particular period (or, where 
the rate of interest of any part of the,particular period 
is not fixed at the particular time, at the prescribed rate 
of interest in effect at the particular time), 


that excess shall 


(c) for the purposes of applying subsections (9.2) to 
(9.6) and (9.8), be deemed to be neither an amount of 
interest payable on the debt obligation nor an amount 
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paid in satisfaction of the obligation to pay interest on 
the debt obligation, and 


(d) be deemed to be a payment described in paragraph 
(9.1)(d) in respect of the debt obligation. 


History: Subsec. 18(9.7) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 


Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(9.8) Idem — Nothing in any of subsections (9.2) to (9.7) 
shall be construed as providing that 


(a) the total of all amounts each of which is the 
amount of interest payable on a debt obligation by an 
individual (other than a trust), or deemed by subsec- 
tion (9.2) to be payable on the debt obligation by a 
corporation, partnership or trust, in respect of a taxa- 
tion year ending after 1991 and before any particular 
time, 


may exceed 


_(b) the. total. of all amounts each of which is the 
amount of interest payable on the debt obligation (de- 
termined without reference to subsection (9.2)) by a 
person or partnership in respect of a taxation year end- 
ing after 1991 and before that particular time. 


History: Subsec. 18(9.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 8(6), applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred 
charges. 


(10) Employee benefit plan — Paragraph (1)(0) does 
not apply in respect of a contribution to an employee ben- 
efit plan 


(a) to the extent that the contribution 


(i) is made in respect of services performed by an 
employee who is not resident in Canada and is reg- 
ularly employed in a country other than Canada, 
and 


(11) cannot reasonably be regarded as having been 
made in respect of services performed or to be per- 
formed during a period when the employee is resi- 
dent in Canada; 


(b) the custodian of which is non-resident, to the ex- 
tent that the contribution 


(1) is in respect of an employee who is non-resident 
at the time the contribution is made, and 


(ii) cannot reasonably be regarded as having been 
made in respect of services performed or to be per- 
formed during a period when the employee is resi- 
dent in Canada; or 


(c) the custodian of which is non-resident, to the ex- 
tent that the contribution can reasonably be regarded 
as having been made in respect of services performed 
by an employee in a particular calendar month where 


(i) the employee was resident in Canada through- 
out no more than 60 of the 72 calendar months 
ending with the particular month, and 


(ii) the employee became a member of the plan 
before the end of the month following the month in 
which the employee became resident in Canada, 


and, for the purpose of this paragraph, where benefits 
provided to an employee under a particular employee 
benefit plan are replaced by benefits provided under 
another employee benefit plan, the other plan shall be 


S. 18(11)(h) 


deemed, in respect of the employee, to be the same 
plan as the particular plan. 
History: Para. 18(10)(b) substituted, and para. (c) added, by 1994, c. 21, 


subsec. 11(2), applicable to contributions made after 1992. Para. (b) for- 
merly read: 


(b) the custodian of which is not resident in Canada, to the extent 
that the contribution 


(1) is in respect of an employee who was 


(A) not resident in Canada at the time the contribution was 
made, or 


(B) resident in Canada for a period (in this paragraph re- 
ferred to as an “excluded period”) of not more than 36 of 
the 72 months preceding the date on which the contribution 
is made and was a beneficiary under the plan before be- 
coming resident in Canada, and 


(11) cannot reasonably be regarded as having been made in re- 
spect of services performed or to be performed during a period 
(other than an excluded period) when the employee is resident 
in Canada. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


(11) Limitation [on interest expense] — Notwith- 
standing any other provision of this Act, in computing the 
income of a taxpayer for a taxation year, no amount is 
deductible under paragraph 20(1)(c), (d), (e), (e.1) or (A) 
in respect of borrowed money (or other property acquired 
by the taxpayer) in respect of any period after which the 
money (or other property) is used by the taxpayer for the 
purpose of 


(a) making a payment after November 12, 1981 as 
consideration for an income-averaging annuity con- 
tract, unless the contract was acquired pursuant to an 
agreement in writing entered into before November 
Pa Loa ls 


(b) paying a premium (within the meaning assigned by 
subsection 146(1) read without reference to the por- 
tion of the definition “premium” in that subsection fol- 
lowing paragraph (b) of that definition) under a regis- 
tered retirement savings plan after November 12, 
1981; 


(c) making a contribution to a registered pension plan 
or a deferred profit sharing plan after November 12, 
1981, other than 


(i) a contribution described in. subparagraph 
8(1)(m)(i1) or (i11) (as they read in their application 
to the 1990 taxation year) that was required to be 
made pursuant to an obligation entered into before 
November 13, 1981, or 


(i) a contribution deductible under paragraph 
20(1)(q) or (y) in computing the taxpayer’s 
income; 
(d) making a payment as consideration for an annuity 
the payment for which was deductible in computing 
the taxpayer’s income by virtue of paragraph 60(1); 


(e) making a contribution to a retirement compensa- 
tion arrangement where the contribution was deducti- 
ble under paragraph 8(1)(m.2) in computing the tax- 
payer’s income; 

(f) making a contribution toa net income stabilization 
account; 


(g) making a contribution to any account under a pro- 
vincial pension plan prescribed for the purpose of par- 
agraph 60(v); or 


(h) making a contribution into a registered education 
savings plan, 


S. 18(11) 


and, for the purposes of this subsection, to the extent that 
an indebtedness is incurred by a taxpayer in respect of a 
property and at any time that property or a property sub- 
stituted therefor is used for any of the purposes referred to 
in this subsection, the indebtedness shall be deemed to be 
incurred at that time for that purpose. 

Related Provisions: 18(1)(u) — Investment counselling and adminis- 
tration fees for RRSP or RRIF are non-deductible; 110.6(1)“investment 
expense’’(a); 248(5) — Substituted property. 

History: Para. 18(11)(h) added by 1998, c. 19, s. 3, applicable to 1998 et 
Seq. 

Para. 18(11)(g) added by 1994, c. 21, subsec. 11(3), applicable to 1993 et 
Seq. 

Para. 18(11)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
8(7), applicable to 1992 et seq. Para. 18(11)(b) formerly read: 


(b) paying a premium under a registered retirement savings plan af- 
ter November 12, 1981; 


That portion of subsec. 18(11) following para. (e) amended (para. (f) being 
added) by 1994, c. 7, Sch VIII (1993, c. 24), subsec. 8(8), applicable to 
1991 et seg. That portion formerly read: 


and, for the purposes of this subsection, where an indebtedness is 

incurred by a taxpayer in respect of a property and at any time that 
property or a property substituted therefor is used for any of the 
purposes referred to in paragraphs (a) to (e), the indebtedness shall 
be deemed to be incurred at that time for that purpose. 


That portion of subsec. 18(11) preceding para. (a) substituted by 1994, c. 
7, Sch. IT (1991, c. 49), subsec. 13(7), applicable to 1990 et seg. That por- 
tion formerly read: 


(11) Notwithstanding any other provision of this Act, in computing 
the income of a taxpayer for a taxation year, no amount shall be 
deducted under paragraph 20(1)(c), (d) or (e) of this Act. or para- 
graph 20(1)(k) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of indebtedness incurred for the 
purpose of 


That portion of subsec. 18(11) following para. (e) added by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 13(8), applicable to 1990 et seq. 
Interpretation Builetins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-167R6: Registered pension plans — employee’s 
contributions; [T-307R3: Spousal registered retirement savings plans; IT- 
355R2: Interest on loans to buy life insurance policies and annuity con- 
tracts, and interest on policy loans (archived). 


(12) Work space in home — Notwithstanding any 
other provision of this Act, in computing an individual’s 
income from a business for a taxation year, 


(a) no amount shall be deducted in respect of an other- 
wise deductible amount for any part (in this subsection 
referred to as the “work space’’) of a self-contained 
domestic establishment in which the: individual re- 
sides, except to the extent that the work space is either 


(i) the individual’s principal place of business, or 


(11) used exclusively for the purpose of earning in- 
come from business and used on a regular and con- 
tinuous basis for meeting clients, customers or pa- 
tients of the individual in respect of the business; 


(b) where the conditions set out in subparagraph (a)(1) 
or (ii) are met, the amount for the work space that is 
deductible in computing the individual’s income for 
the. year from the business shall not exceed the indivi- 
dual’s income for the year from the business, com- 
puted without reference to the amount and sections 
34.1 and 34.2; and 


(c) any amount not deductible by reason only of para- 
graph (b) in computing the individual’s income from 
the business for the immediately preceding taxation 
year shall be deemed to be an amount otherwise de- 
ductible that, subject to paragraphs (a) and (b), may be 
deducted for the year for the work space in respect of 
the business. 
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Related Provisions: 8(13) — Parallel rule for employee. 


History: Para. 18(12)(b) amended by 1996, c. 21, subsec. 5(2), applicable 
to 1995 et seq.. The para. formerly read: 
(b) where the conditions set out in subparagraph (a)(i) or (ii) are 
met, the amount for the work space that is deductible in computing 
the individual’s income from the business for a taxation year shall 
not exceed the individual’s income from the business for the year, 
computed without reference to the amount; and 


interpretation Bulletins: IT-120R6: Principal residence; IT-504R2: 
Visual artists and writers; IT-514: Work space in home expenses. 


(13) When subsec. (15) applies to money lend- 
ers — Subsection (15) applies, subject to. subsection 
142.6(7), when 


(a) a taxpayer (in this subsection and subsection (15) 
referred to as the “‘transferor’’) disposes of a particular 
property; 

(b) the disposition is not described in any of 
paragraphs (c) to (g) of the definition “superficial 
loss” in section 54; 


(c) the transferor is not an insurer; 


(d) the ordinary business of the transferor includes the 
lending of money and the particular property was used 
or held in the ordinary course of that business; 


(e) the particular property is a share, or a loan, bond, 
debenture, mortgage, hypothecary claim, note, agree- 
ment for sale or any other indebtedness; 


(f) the particular property was, immediately before the 
disposition, not a capital property of the transferor; 


(g) during the period that begins 30 days before and 
ends 30 days after the disposition, the transferor or a 
person affiliated with the transferor acquires a pro- 
perty (in this subsection and subsection (15) referred 
to as the “substituted property”) that is, or 1s identical 
to, the particular property; and 


(h) at the end of the period, the transferor or a person 
affiliated with the transferor owns the substituted 
property. 

Related Provisions: 18(14) — Alternate application of subsec. 18(15); 


40(2)(g)(i),_ 54superficial loss” — Parallel rule for capital property; 
248(12) — Identical properties. 


History: Para. 18(13)(e) amended to add “hypothecary claim” by 2001, c. 
17, subsec. 201(1), in force June 14, 2001. 


Subsec. 18(13) amended by 1998, c. 19, subsec. 79(2), applicable, subject 
to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260) to 
dispositions of property that occur after April 26, 1995, other than a dispo- 
sition that occurred before July 1995 to which subsec. 142.6(7) 


(a) does not apply; and 
(b) would apply if the disposition had occurred after June 1995. 
The subsec. formerly read: 


(13) Superficial loss — Subject to subsection 142.6(7) and not- 
withstanding any other provision of this Act, where a taxpayer 
(other than an insurer) 


(a) who was a resident of Canada at any time in a taxation year 
and whose ordinary business during that year included the lend- 
ing of money, or 


(b) who at any time in the year carried on a business of lending 
money in Canada 


has sustained a loss on a disposition of property used or held in that 
business that is a share, or a loan, bond, debenture, mortgage, note, 
agreement of sale or any other indebtedness, other than a property 
that is a capital property of the taxpayer, no amount shall be de- 
ducted in computing the income of the taxpayer from that business 
for the year in respect of the loss where 


(c) during the period commencing 30 days before and ending 30 
days after the disposition, the taxpayer or a person or partner- 
ship that does not deal at arm’s length with the taxpayer ac- 
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quired or agreed to acquire the same or identical property (in 
this subsection referred to as the “substituted property”), and 


(d) at the end of the period described in paragraph (c), the tax- 
payer, person or partnership, as the case may be, owned or had 
a right to acquire the substituted property, 


and any such loss shall be added in computing the cost to the tax- 
payer, person or partnership, as the case may be, of the substituted 
property. 

The opening words of subsec. 18(13) amended by 1995, c. 21, s. 48, appli- 


cable to dispositions occurring after October 30, 1994. The opening words 
formerly read: 


(13) Superficial loss — Subject to subsection 138(5.2) and not- 
withstanding any other provision of this Act, where a taxpayer 


Selected Cases [subsec. 18(13)]: Mathew yv. R., [2003] 1 C.T.C. 
2045 (TCC) (Superficial loss subject to GAAR). 


(14) When subsec. (15) applies to adventurers in 
trade — Subsection (15) applies where 


(a) a person (in this subsection and subsection (15) re- 
ferred to as the “transferor’) disposes of a particular 
property; 
(b) the particular property is described in an inventory 
- of a business that is an adventure or concern in the 
nature of trade; 


(c) the disposition is not a disposition that is deemed 
to have occurred by section 70, subsection 104(4), sec- 
PSQ2¢ PE) OF 


tion 128.1, paragraph subsection 


138(11.3) or 149(10); 


ee t 
Section. 128. 1, Ska 
section aoe me or Bs 


cubeestion 1 18(15) soos to ee of property ane is de- . 
scribed in an inventory of a business that is an adventure or 
concern in the nature of trade. Paragraph 18(14)(c) excludes 
from the application of the rule dispositions under specified 
provisions of the Act. Asa consequence of the restructuring of _ 
section 132.2, the reference in paragraph 18( 14)(c) to para-— 
graph 132.2(1)(f) is replaced Py references i ae 
132.2(3)(a) and (c). 


(d) during the period that ee 30 ate: before and 
ends 30 days after the disposition, the transferor or a 
person affiliated with the transferor acquires property 
(in this subsection and subsection (15) referred to as 
the “substituted property”) that is, or is identical to, 
the particular property; and 


(e) at the end of the period, the transferor or a person 
affiliated with the transferor owns the substituted 
property. 
Related Provisions: 10(1.01)— No writedown of inventory held as 
adventure in the nature of trade; 18(13) — Alternate application of subsec. 
18(15); 40(2)(g)(), 54"superficial loss” — Parallel rule for capital pro- 
perty; 248(12) — Identical properties. 


History: Subsec. 18(14) added by 1998, c. 19, subsec. 79(2), applicable 
to dispositions of property that occur after June 20, 1996, other than a 
disposition that occurred before 1997 to a person or partnership that was 
obliged on June 20, 1996 to acquire the property pursuant to the terms of 
an agreement in writing made on or before that day and, for the purpose of 
this application, a person or partnership shall be considered not to be 
obliged to acquire property where the person or partnership can be ex- 
cused from performing the obligation if there is a change to the Act or if 
there is an adverse assessment under the Act. 


S. 18 


(15) Loss on certain properties [transferred 
within affiliated group] — If this subsection applies 
because of subsection (13) or (14) to a disposition of a 
particular property, 


(a) the transferor’s loss, if any, from the disposition i is 
deemed to be nil, and 


(b) the amount of the transferor’s loss, if any, from the 
disposition (determined without reference to this sub- 
section) 1s deemed to be a loss of the transferor from a 
disposition of the particular property at the first time, 
after the disposition, 


(i) at which a 30-day period begins throughout 
which neither the transferor nor a person affiliated 
with the transferor owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted 
property and that was acquired after the day that 
is 31 days before the period begins, 


(11) at which the substituted property would, if it 
were owned by the transferor, be deemed by sec- 
tion 128.1 or subsection 149(10) to have been dis- 
posed of by the transferor, 


(111) that 1s immediately before control of the trans- 
feror is acquired by a person or group of persons, 
where the transferor is a corporation, or 


(iv) at which the winding-up of the transferor be- 
gins (other than a winding-up to which subsection 
88(1) applies), where the transferor is a 
corporation, 


and for the purpose of paragraph (b), where a partnership 
otherwise ceases to exist at any time after the disposition, 
the partnership is deemed not to have ceased to exist, and 
each person who was a member of the partnership imme- 
diately before the partnership would, but for this subsec- 
tion, have ceased to exist is deemed to remain a member 
of the partnership, until the time that is immediately after 
the first time described in subparagraphs (b)(i) to (iv). 
Related Provisions: 13(21.2) — Parallel rule for depreciable capital 
property; 14(12) — Parallel rule for eligible capital property; 18(16) — 
Deemed identical property; 40(3.3), (3.4) — Parallel rule for capital 
losses; 69(5)(d) — No application on winding-up; 87(2)(g.3) — Amalga- 
mations — continuing corporation; 139.1(18)— Holding corporation 
deemed not to acquire control of insurer on demutualization; 248(12) — 
Whether properties are identical; 251.1 — Affiliated persons; 
256(6)—(9) — Whether control acquired. 


History: Subsec. 18(15) added by 1998, c. 19, subsec. 79(2), applicable 
to dispositions of property that occur after April 26, 1995. 


(16) Deemed identical property — For the purposes 
of subsections (13), (14) and (15), a right to acquire a pro- 
perty (other than a right, as security only, derived from a 
mortgage, hypothec, agreement for sale or similar obliga- 
tion) is deemed to be a property that is identical to the 
property. 

History: Subsec. 18(16) amended to add “hypothec” by 2001, c. 17, sub- 
sec. 201(2), in force June 14, 2001. 


Subsec. 18(16) added by 1998, c. 19, subsec. 79(2), applicable to disposi- 
tions of property that occur after April 26, 1995. 


Proposed Amendment — Section 18 — 
Limitation on deductibility of provincial 
payroll and capital taxes 


Department of Finance press release, March 2, 1993: 
Finance Minister Don Mazankowski today announced that the 
government would take action, on an interim basis, to effectively 
deny the deductibility of any increases in provincial payroll and 
capital taxes. This measure would take effect if provincial pay- 
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roll and capital tax revenues were increased by way of a rate in- 
crease, base change, or the introduction of a new tax. 


The 1991 federal Budget proposed a mechanism to limit the im- 
pact on federal revenue of the provinces’ increasing reliance on 
such taxes. Discussions with the provinces and affected taxpay- 
ers have been held since that time to consider possible modifica- 
tions of the federal proposal to limit deductibility. Those discus- 
sions are — ae and it is oe that a comprehensive 


Mr. Mazankowski id “I remain conteninee that 
actions to increase aie ava and capil 


lowed to detact! eee a certain percentage: ° 
puting their income for federal tax peepee 10 
ductible amount, a taxpayer yore ef 


payer’ s deductible taxes temained t 
deductibility would apply on a prorat 
provincial tax increase took effect. : 


The Minister noted that this measure 
policy options of any province. A provi 
these taxes as it sees fit. “However, provinces th 
taxes will no longer be able to pass: part of the 
federal government and taxpayer in other P 
Mazankowski. 


The Maisie stressed that this is. an interim, me 


discussions on a longer: term dgledend: 
The 1991 ioe budget proposed to fmt the i 


out adlilig to the overall tax burden. Tniplemesaden of the rO- 
posal was to begin on January L, 1992, but was postponed for 
two years, pending revisions. Today’ cs announcement delays the 
implementation of the revised proposal until January l, 1995 


Under the interim measure announced i in March. 1993, the goy- 
ernment would deny the deductibility of any increases in provin- 
cial payroll and capital taxes, whether by way of rate increases, 
base changes, or the introduction of new taxes. “The problems 
associated with deductible provincial payroll and capital taxes 
still need to be addressed,” Mr. Loiselle said. “Until the revised 
proposal is in effect, the interim measure protects the federal tax 
base from any further erosion sais from pouneals actions to 
increase these taxes.” 


For further information: Denis Bouche: (613) 996-7861: ‘Jack 
Jung, (613) 992-7162. 
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Department of Finance press release, October 14, 1994: 
Extension of Interim Measure to Limit the Penne a Pro- 
vincial Payroll and Capital Taxes. 


Finance Minister Paul Martin: Bide? digi? ane rapased 
limits to the deductibility for federal tax purposes of provincial 
payroll and capital taxes will be delayed for another year, and 
that the interim measure limiting the deductibility of ett taxes 
will continue to apply for 1995. sy 


The Minister indicated that since the deductibility’ of 
was one of the many issues discussed with his provin 
Hitorial oe: last Sune i in okie hoa it would 


Under the interim 1 measure, adios provincial payroll dnd capi- 
tal taxes would remain deductible for federal: dncome: ane = 


increases, base changes, or sitromuedon: oft new ‘takes: ‘unula not 
be deductible. [However, Quebec, New Brunswick, Nova Scotia 
and Newfoundland are not subject to this rule, since they. have 
harmonized their sales taxes with th CRE hee ane — 
27/95 news release above — ed. ] 


For further information: Céo Gaudet, Business Income ax! i) 
sion, (613) 992-4273. 


Department - of Finance. press aaa. i Newasskiee cats 
1997: Extension Of Interim Measure: ~~ nig repoiony i feo 
vincial Payroll And Capital Taxes — : ut OD 
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Finance Minister Paul Martin today announced that the interim 
measure that limits the seminal of increases in n_ provincial 


Under the interim, m 
capital taxes will remain 
ee but any increa 
ase changes, or 
deductible. 


For further i information Jack Tine, B 
sion, (613) 992-5011. 


Department of Finanes 
1999: Extension of Interim M 
EO and seas Tc 


capital taxes tie remain t dedocuhie ye federal income tax | pur- 
poses, but any increases in these taxes by vie of provincial ac- 
tions to increase the fale change the defini of the base or 


For further information: Jack ae Bus ess. ncome 
sion, (613) 992-5011; Karl Littler, Senior Advisor, Tax Policy, 
Office of the Minister of Finance, (613) 996-7861: Jean-Michel 
Catta, Public Affairs and Operations, Division, (613). 996- 8080. 


Department of Finance press release, December 18, 
2001: Interim Measure Extended on eos ce Provincial 
Payroll and: Capital Faxes 82. 


Finance Minister Paul Martin today inbithoed that the interim 
measure that limits the deductibility of increases in provincial 
payroll and capital taxes will continue to apply in 2002. 


Under the interim measure, any existing provincial payroll and 
capital taxes will remain deductible for federal income tax pur- 
poses, but any increases in these taxes by way of provincial ac- 
tions to increase the rate, change the definition of the base or 
introduce new taxes would not be deductible. 


For further information: Jack Jung, Business Income Tax Divi- 
sion, (613) 992-5011; Karl Littler, Senior Advisor, Tax Policy, 
Office of the Minister of Finance, (613) 996-7861; Jean-Michel 
Catta, Public Affairs and Operations, Division, (613) 996-8080. 


x Divi- 


Division, (13) { ns 501 1; 


18 


208 rn of slledoispi crepe eng hee December 23, 


ed Den that ni raertes measure. that limits the deduct- 
Noddy in raat pall and Dict taxes will 


capital taxes will seniadh ¢ ducrible ine federal | income tax pur- 
poses, 6b it any increases in these taxes by way of provincial ac- 
tions to. increase the rate, ee the definition of the base or 


| poi Jack Choe Hocines fee Tax 


Jeff Brownlee, Press Secretary, Office 
r nd, Minister of Finance. 


n tion: dogs oot Public Affairs | a eke 
AP BORG Pat see Bross babes Of- 


“affiliated” — 251.1; 
“arm’s length” — 


Definitions [s. 18): “acquired” — 256(7)-(9); 
“amortized cost’, “amount”, “annuity” 

251(1); HasseCiaieg? —— 256; “automobile”, “authorized foreign bank’? — 
248(1); “base level deduction” — 18(2.2); “borrowed money”, “‘busi- 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Can- 
ada” — 255; “Canadian banking business” — 248(1); “Canadian resource 
property” — 66(15), 248(1); “capital property” — 54, 248(1); “class of 
shares’ — 248(6); “control” — 256(6)-(9); “controlled” — 256(6), (6.1); 
“corporation” — 248(1), Interpretation. Act ,35(1); . “custodian” — 
248(1)“employee benefit plan”; “debt obligation” — 18(9.1), (9.2); “de 
ferred profit sharing plan” — 147(1), 248(1);. “depreciable property” — 
13(21), 248(1); “designated insurance property” — 138(12), 248(1); “divi- 
dend”, “employee”, “ ; “employees profit 
sharing plan” — 144(1), 248(1); “employer”, “exempt income”, “gross 
revenue’, “group term life insurance policy” — 248(1); “Her Majesty” — 
Injerpeedution Act 35(1); “identical”, — 18(16), 248(12); “income-averag- 
ing annuity contract’, “income bond’, “income debenture” — 248(1); “in- 
corporated employee” — 125(7)“personal services business”(a); “indivi- 
dual”, “insurance corporation”, “insurance policy”, “insurer” — 248(1); 
“interest on debt relating to the acquisition of land” — 18(3); “inven- 
tory” — 248(1); “land” — 18(3); “lending asset’, “life insurance corpora- 
tion” — 248(1); “life insurance policy” — 138(12), 248(1); “mineral re- 
source”, “mineral”, “Minister” — 248(1); “month” — Interpretation Act 
35(1); “net income Sabitentan account’, “non-resident” — 248(1); “non- 
resident-owned investment corporation” — 133(8), 248(1); “outstanding 
debts to specified non-residents” — 18(5); “paid-up capital” — 89(1), 
248(1); “permanent establishment” — Reg. 8201; “person”, “personal or 
living expenses”, “personal services. business”, “prescribed” — 248(1); 
“prescribed rate” — Reg. 4301; “principal amount” — 248(1); “profit 
sharing plan” — 147(1); “property” — 248(1); “province” — /nterpreta- 
tion Act 35(1); “received” — 248(7); “registered education savings 
plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “regis- 
tered retirement savings plan” — 146(1), 248(1); “regulation” — 248(1); 
“relating to the construction, renovation or alteration” — 18(3.2); “resi- 
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dent in Canada” — 94(3)(a)(vii), 250; “retirement compensation arrange- 
ment”, “retirement income fund”, “retirement savings plan”, “salary” — 
248(1)“salary or wages”; “salary deferral arrangement’, “self-contained 
domestic establishment”, “share”, “shareholder” — 248(1); “specified 
non-resident shareholder” — 18(5); “specified shareholder” — 18(5), 
18(5.1), 248(1); “substituted property” — 18(13)(g), 248(5); “supplemen- 
tary unemployment benefit fund” — 145(1), 248(1); “tar sands” — 
248(1); “taxation year’ —11(2), 249; “taxpayer” — 248(1): “trans- 
feror’” — 18(13)(a), 18(14)(a); “trust” — 104(1), 248(1), (3); “undue de- 
lay” — 18(3.6); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 18]: IT-105: Administrative costs of pen- 
sion plans. 


18.1 [Matchable expenditures]— (1) _Defini- 
tions — The definitions in this subsection apply in this 
section. 


‘“matchable expenditure” of a taxpayer means the 
amount of an expenditure that is made by the taxpayer to 


(a) acquire a right to receive production, 


(b) fulfil a covenant or obligation arising in circum- 
stances in which it is reasonable to conclude that a re- 
lationship exists between the covenant or obligation 
and a right to receive production, or 


(c) preserve or protect a right to receive production, 


but does not include an amount for which a deduction is 
provided under section 20 in computing the taxpayer’s 
income. 


“right to receive production” means a right under which 
a taxpayer is entitled, either immediately or in the future 
and either absolutely or contingently, to receive an 
amount all or a portion of which is computed by reference 
to use of property, production, revenue, profit, cash flow, 
commodity price, cost or value of property or any other 
similar criterion or by reference to dividends paid or pay- 
able to shareholders of any class of shares where the 
amount is in respect of another taxpayer’s activity, pro- 
perty or business but such a right does not include an in- 
come interest in a trust, a Canadian resource property or a 
foreign resource property. 

Related Provisions: 88(1)(a)(i) — Treatment of right to receive pro- 
duction on windup of corporation; 248(1)“cost amount’’(e)(iv) — Defini- 
tion of cost amount does not apply to right to receive production. 


I.T. Technical News: No. 10 (net profits interests and proposed section 
18.1). 


“‘tax benefit’? means a reduction, avoidance or deferral of 
tax or other amount payable under this Act or an increase 
in a refund of tax or other amount under this Act. 


“tax shelter” means a property that would be a tax shel- 
ter (as defined in subsection 237.1(1)) if 


(a) the cost of a right to receive production were the 
total of all amounts each of which is a matchable ex- 
penditure to which the right relates; and 


(b) subsections (2) to (13) did not apply for the pur- 
pose of computing an amount, or in the case of a part- 
nership a loss, represented to be deductible. 


“taxpayer” includes a partnership. 


(2) Limitation on the deductibility of matchable 
expenditure — In computing a taxpayer’s income from 
a business or property for a taxation year, no amount of a 
matchable expenditure may be deducted except as pro- 
vided by subsection (3). 

Related Provisions: 18.1(15) — No application to risks ceded between 
insurers; 18.1(16) — No application where not a tax shelter; 87(2)(j.2) — 


Amalgamation — continuing corporation; 88(1)(a)(i)—— Treatment of 
right to receive production on windup of corporation. 


Income Tax Act, Part I, Division B 


1.T. Technical News: No. 10 (net profits interests and proposed section 
18.1). 


(3) Deduction of matchable expenditure — If a tax- 
payer’s matchable expenditure would, but for subsection 
(2) and this subsection, be deductible in computing the 
taxpayer’s income, there may be deducted in respect of 
the matchable expenditure in computing the taxpayer’s 
income for a taxation year the amount that is determined 
under subsection (4) for the year in respect of the 
expenditure. 

Related Provisions: 18.1(6) — Income inclusion; 18.1(10) — Amount 


of deduction if non-arm’s length disposition; 18.1(14) — Where right to 
receive production is reasonably certain. 


(4) Amount of deduction — For the purpose of sub- 
section (3), the amount determined under this subsection 
for a taxation year in respect of a taxpayer’s matchable 
expenditure is the amount, if any, that is the least of 


(a) the total of 
(i) the lesser of 
(A) s of the matchable expenditure, and 


(B) the amount determined by the formula 


(A/B) x C 
where 


A is the number of months that are in the year 
and after the day on which the right to re- 
ceive production to which the matchable ex- 
penditure relates is acquired, 


B is the lesser of 240 and the number of 
months that are in the period that begins on 
the day on which the right to receive produc- 
tion to which the matchable expenditure re- 
lates is acquired and that ends on the day the 
right is to terminate, and 


C is the amount of the matchable expenditure, 
and 


(ii) the amount, if any, by which the amount deter- 
mined under this paragraph for the preceding taxa- 
tion year in respect of the matchable expenditure 
exceeds the amount of the matchable expenditure 
deductible in computing the taxpayer’s income for 
that preceding year, 


(b) the total of 


(i) all amounts each of which is included in com- 
puting the taxpayer’s income for the year (other 
than any portion of such amount that is the subject 
of a reserve claimed by the taxpayer for the year 
under this Act) in respect of the right to receive 
production to which the matchable expenditure re- 
lates, and 


(ii) the amount by which the amount determined 
under this paragraph for the preceding taxation 
year in respect of the matchable expenditure ex- 
ceeds the amount of the matchable expenditure de- 
ductible in computing the taxpayer’s income for 
that preceding year, and 


(c) the amount, if any, by which 


(1) the total of all amounts each of which is an 
amount of the matchable expenditure that would, 
but for this section, have been deductible in com- 
puting the taxpayer’s income for the year or a pre- 
ceding taxation year 
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exceeds 


(ii) the total of all amounts each of which is an 
amount of the matchable expenditure deductible 
under subsection (3) in computing the taxpayer’s 
income for a preceding taxation year. 


Related Provisions: 18.1(5)—Rules for determining amount; 
18.1(17) — Non-application of 18.1(4)(a) (film shelters, etc.). 


(5) Special rules — For the purpose of this section, 


(a) where a taxpayer’s matchable expenditure is made 
before the day on which the related right to receive 
production is acquired by the taxpayer, the expendi- 
ture is deemed to have been made on that day; 


(b) where a taxpayer has one or more rights to renew a 
particular right to receive production to which a 
matchable expenditure relates for one or more addi- 
tional terms, after the term that includes the time at 
which the particular right was acquired, the particular 
right is deemed to terminate on the latest day on which 
the latest possible such term could terminate if all 
rights to renew the particular right were exercised; 


~ (c) where a taxpayer has 2 or more rights to receive 
production that can reasonably be considered to be re- 
lated to each other, the rights are deemed to be one 
right; and 


(d) where the term of a taxpayer’s right to receive pro- 
duction is for an indeterminate period, the right is 
deemed to terminate 240 months after it 1s acquired. 


(6) Proceeds of disposition considered income — 
Where in a taxation year a taxpayer disposes of all or part 
of a right to receive production to which a matchable ex- 
penditure relates, the proceeds of the disposition shall be 
included in computing the taxpayer’s income for the year. 


Related Provisions: 12(1)(g.1) — Inclusion in income of proceeds of 
disposition; 87(2)4.2) — Ama!gamation — continuing corporation. 


(7) Arm’s length disposition — Subject to subsec- 
tions (8) to (10), where in a taxation year a taxpayer dis- 
poses (otherwise than in a disposition to which subsection 
87(1) or 88(1) applies) of all of the taxpayer’s right to 
receive production to which a matchable expenditure 
(other than an expenditure no portion of which would, if 
this section were read without reference to this subsec- 
tion, be deductible under subsection (3) in computing the 
taxpayer’s income) relates, or the taxpayer’s right expires, 
the amount deductible in respect of the expenditure under 
subsection (3) in computing the taxpayer’s income for the 
year is deemed to be the amount, if any, determined under 
paragraph (4)(c) for the year in respect of the expenditure. 
Related Provisions: 87(2)(j.2) — Amalgamation — continuing corpo- 


ration; 88(1)(a)(i) — Treatment of right to receive production on windup 
of corporation; 251.1 — Affiliated persons. 


(8) Non-arm’s length disposition — Subsection (10) 
applies where 


(a) a taxpayer’s particular right to receive production 
to which a matchable expenditure (other than an ex- 
penditure no portion of which would, if this section 
were read without reference to subsections (7) and 
(10), be deductible under subsection (3) in computing 
the taxpayer’s income) relates has expired or the tax- 
payer has disposed of all of the right (otherwise than 
in a disposition to which subsection 87(1) or 88(1) 
applies); 

(b) during the period that begins 30 days before and 
ends 30 days after the disposition or expiry, the tax- 
payer or a person affiliated, or who does not deal at 


S. 18.1(10)(b)(v) 


arm’s length, with the taxpayer acquires a right to re- 
ceive production (in this subsection and subsection 
(10) referred to as the “substituted property”’) that is, 
or is identical to, the particular right; and 


(c) at the end of the period, the taxpayer or a person 
affiliated, or who does not deal at arm’s length, with 
the taxpayer owns the substituted property. 


(9) Special case — Subsection (10) applies where 


(a) a taxpayer’s particular right to receive production 
to which a matchable expenditure (other than an ex- 
penditure no portion of which would, if this section 
were read without reference to subsections (7) and 
(10), be deductible under subsection (3) in computing 
the taxpayer’s income) relates has expired or the tax- 
payer has disposed of all of the right (otherwise than 
in a disposition to which subsection 87(1) or 88(1) ap- 
plies); and 

(b) during the period that begins at the time of the dis- 
position or expiry and ends 30 days after that time, a 
taxpayer that had an interest, directly or indirectly, in 
the right has another interest, directly or indirectly, in 
another right to receive production, which other inter- 
est 1S a tax shelter or a tax shelter investment (as de- 
fined by section 143.2). 


Related Provisions: 18.1(12) — Identical properties. 


(10) Amount of deduction if non-arm’s length dis- 
position — Where this subsection applies because, of 
subsection (8) or (9) to a disposition or expiry in a taxa- 
tion year or a preceding taxation year of a taxpayer’s right 
to receive production to which a matchable expenditure 
relates, 


(a) the amount deductible under subsection (3) in re- 
spect of the expenditure in computing the taxpayer’s 
income for a taxation year that ends at or after the dis- 
position or expiry of the right is the least of the 
amounts determined under subsection (4) for the year 
in respect of the expenditure; and 


(b) the least of the amounts determined under subsec- 
tion (4) in respect of the expenditure for a taxation 
year is deemed to be the amount, if any, determined 
under paragraph (4)(c) in respect of the expenditure 
for the year where the year includes the time that is 
immediately before the first time, after the disposition 
or expiry, 
(i) at which the right would, if it were owned by 
the taxpayer, be deemed by section 128.1 or sub- 
section 149(10) to have been disposed of by the 
taxpayer, 
(ii) that is immediately before control of the tax- 
payer is acquired by a person or group of persons, 
if the taxpayer is a corporation, 
(iii) at which winding-up of the taxpayer begins 
(other than a winding-up to which subsection 88(1) 
applies), if the taxpayer is a corporation, 


(iv) if subsection (8) applies, at which a 30-day pe- 
riod begins throughout which neither the taxpayer 
nor a person affiliated, or who does not deal at 
arm’s length, with the taxpayer owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted 
property and that was acquired after the day that 
is 31 days before the period began, or 
(v) if subsection (9) applies, at which a 30-day pe- 
riod begins throughout which no taxpayer who had 


137 


S. 18.1(10)(b)(v) 


an interest, directly or indirectly, in the right has an 
interest, directly or indirectly, in another right to 
receive production if one or more of those direct or 
indirect interests in the other right is a tax shelter or 
tax shelter investment (as defined by section 
143.2). 


Related Provisions: 18.1(11)— Partnerships; 18.1(12)— Identical 
properties; 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)-(9) — Whether and when con- 
trol acquired. 


(11) Partnerships — For the purpose of paragraph 
(10)(b), where a partnership otherwise ceases to exist at 
any time after a disposition or expiry referred to in sub- 
section (10), the partnership is deemed not to have ceased 
to exist, and each taxpayer who was a member of the part- 
nership immediately before the partnership would, but for 
this subsection, have ceased to exist is deemed to remain 
a member of the partnership until the time that is immedi- 
ately after the first of the times described in subpara- 
graphs (10)(b)(i) to (v). 


(12) Identical property — For the purposes of subsec- 
tions (8) and (10), a right to acquire a particular right to 
receive production (other than a right, as security only, 
derived from a mortgage, hypothec, agreement of sale or 
similar obligation) is deemed to be a right to receive pro- 
duction that is identical to the particular right. 


Related Provisions: 248(12)— Extended definition of identical 
properties. 


History: Subsec. 18.1(12) amended to add “hypothec” by 2001, c. 17, s. 
202, in force June 14, 2001. 


(13) Application of section 143.2 — For the purpose 
of applying section 143.2 to an amount that would, if this 
section were read. without reference to this subsection, be 
a matchable expenditure any portion of the cost of which 
is deductible under subsection (3), the expenditure is 
deemed to be a tax shelter investment and that section 
shall be read without reference to subparagraph 
143.2(6)(b)(11). 


(14) Debt obligations — Where the rate of return on a 
taxpayer’s right to receive production to which a matcha- 
ble expenditure (other than an expenditure no portion of 
which would, if this section were read without reference 
to this subsection, be deductible under ‘subsection (3) in 
computing the taxpayer’s income) relates is reasonably 
certain at the time the taxpayer acquires the right, 


(a) the right is, for the purposes of subsection 12(9) 
and Part LXX of the Income Tax Regulations, deemed 
to be a debt obligation in respect of which no interest 
is stipulated to be payable in respect of its principal 
amount and the obligation is deemed to be satisfied at 
the time the right terminates for an amount equal to 
the total of the return on the obligation and the amount 
that would otherwise be the matchable expenditure 
that is related to the right; and 


(b) notwithstanding subsection (3), no amount may be 
deducted in computing the taxpayer’s income in re- 
spect of any matchable expenditure that relates to the 
right. 


(15) Non-applicability of section 18.1 — Subject to 
subsections (1) and (14), this section does not apply to a 
taxpayer's matchable expenditure in respect of a right to 
receive production if 


(a) no portion of the expenditure can reasonably be 
considered to have been paid to another taxpayer, or to 
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a person with whom the other taxpayer does not deal 
at arm’s length, to acquire the right from the other tax- 
payer and 


(i) the taxpayer’s expenditure cannot reasonably be 
considered to relate to a tax shelter or tax shelter 
investment (within the meaning assigned by sub- 
section 143.2(1)) and none of the main purposes 
for making the expenditure is that the taxpayer, or 
a person with whom the taxpayer does not deal at 
arm’s length, obtain a tax benefit, or 


(ii) before the end of the taxation year in which the 
expenditure is made, the total of all amounts each 
of which is included in computing the taxpayer’s 
income for the year (other than any portion of such 
an amount that is the subject of a reserve claimed 
by the taxpayer for the year under this Act) in re- 
spect of the right to receive production to which 
the matchable expenditure relates exceeds 80% of 
the expenditure; or 


(b) the expenditure is in respect of commissions or 
other expenses related to the issuance of an insurance 
policy for which all or a portion of a risk has been 
ceded to the taxpayer (in this paragraph referred to as 
the “reinsurer) and both the reinsurer and the person to 
whom the expenditure is made or is to be made are 
insurers subject to the supervision of 


(i) the Superintendent of Financial Institutions, in 
the case of an insurer that is required by law to re- 
‘port to the Superintendent of Financial Institutions, 
or 


(i1) in any other case, the Superintendent of Insur- 
ance or other similar officer or authority of the 
province under whose laws the insurer is 
incorporated. 


Related Provisions [subsec. 18.1(15)]: 12(1)(s), 20(1)Gj) — Rein- 
surance Commissions. 


History: Subsec. 18.1(15) amended by 2001, c. 17, s. 10, applicable to 
expenditures made after November 17, 1996. The subsec. formerly read: 


(15) Subject to subsections (1) and (14), this section does not apply 
to a taxpayer’s matchable expenditure in respect of a right to receive 
production if no portion of the expenditure can reasonably be con- 
sidered to have been paid to another taxpayer, or to a person with’ 
whom the other taxpayer does not deal at arm’s length, to acquire 
the right from the other taxpayer and 


(a) the taxpayer’s expenditure cannot reasonably be considered 
to relate to a tax shelter or tax shelter investment (as defined by 
section 143.2) and none of the main purposes for making the 
expenditure is that the taxpayer, or a person with whom the tax- 
payer does not deal at arm’s length, obtain a tax benefit; or 


(b) before the end of the taxation year in which the expenditure 
is made, the total of all amounts each of which is included in 
computing the taxpayer’s income for the year (other than any 
portion of such an amount that is the subject of a reserve . 
claimed by the taxpayer for the year under this Act) in respect 
of the right to receive production to which the matchable expen- 
diture relates exceeds 80% of the expenditure. 


_ Proposed Amendment — 18.1(15)-(17) 7 


(15) Non-application - — _risks ceded between n- - 
surers — Subsections (2) to (13) do not apply to a tax- 
payer’s ‘matchable Gamage in DTSSBOGE!E of. a right to . 
receive production ths, by eens - 


(a) the expendlithned is in ‘respect of commie : 
other expenses, related to the issuance of an insur- — 
ance policy for which all or a portion of : a arn — 
been ceded to the taxpayer; and > meysg 
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(b) the taxpayer and the person to whom the xpen- _| that may be deducted in respect of a taxpayer’s matcha- 
diture is made, or is to be made, are both insurers _ ble A meine: in sateen - a ee to receive oe 
vires are | to. ‘the Sate pe ‘of tion if ] 


_@ before the a oF thet taxation year i in high the 
_ matchable expenditure is made, the total of all 
- amounts each of which is included in computing the 
__ taxpayer’s income for the year (other than any por- 
_ tion of any of those amounts that is the subject of a 
reserve claimed by the taxpayer for the year under 
is Act) in respect of the right to receive production 
that relates to the matchable econ ay exceeds 
80% Seas ie matchable cine a 


ilar ‘Biniees or PF anhore. of the 
whose laws the insurer is. ‘incol 
other case. . 


Technical Notes (Gecember 2 20, 200: 
vides rules that restrict the deductibility of 

a “right to receive production”, _ by proratin 
oe amount of the investment over 
right. In the transactions that are sul 
tors undertake to pay expenditures the 
penses payable by the “vendor” (e.g., | 
olde in Peni hee for a pet te to rec 


the Act. 
Subsection 1 18 


onlnees in numb in 
Bee 18 ie 


ees fin (6) and (i), ‘applicable in 
sos a a wah on or after — 18 


18. nasy(ayti) oe he e oo. th 
ture cannot reasonably be considere tor 
investment and none of the mai 
penditure is to obtain a tax ben 
18.1(15)(a)Gi) allows the exceptior 
matchable are | is ee the to 


' us or ee statement that was, before 
' 2001, filed with a public authority in Canada in 
i th the securities eee of Canada or of a 


oueee If vee 80% revenue thresho 
of the expenditure that is deductible is limited 
rules that apply to all business expendit es 


(16) Non-application — —no rights, tax benefits or _ 


shelters — Subsections (2) to (13), do not apply to a | - (A) ie ae contans a ‘loupe: or substantially 
taxpayer's matchable expenditure i in ee of a ae to | ___ complete, description of the securities contemplated in the 
receive production if. . — _  . offering as well as the terms and conditions of the offering, 
(a) no portion of the matchable ecco canfeae | = (B) the memorandum was distributed before September 18, 
sonably be considered to have been paid to another | ae 
taxpayer, or to” a person or partnership ‘with. whom _ . (C) soliciadont in respect of a sale of the securities con- 
the other taxpayer does not deal at arm’s length, ti | templated in the offering were made before September 18, 
2001, and 

acquire the right from the other taxpayer; rr 
(DP) the sale of the securities contemplated in the offering 

(b) no portion of the matchable expenditure. can rea- was substantially in accordance with the memorandum; 


sonably be considered to relate to a tax shelter or a — 
tax shelter investment (within the meaning assigned 
by subsection 143.2(1)); and — 


: (b) the ‘expenditure was made before 2002; 


(c) the expenditure was made in consideration for services that were 
rendered in Canada before 2002 in respect of an activity, or a busi- 


(c) none of the main purposes for making the match- ness, all or substantially all of which was carried on in Canada; 
able expenditure can reasonably be considered to (d) there is no agreement, or other arrangement, under which the 
have been to obtain a tax benefit for the taxpayer, a obligation of any taxpayer in respect of the expenditure can, on or 
person or partnership with whom the taxpayer does after September 18, 2001 be changed, reduced or waived if there is 
not deal at arm’s length or a person or partnership a change to, or an adverse assessment under, the Act; 
that holds, directly or indirectly, an interest in the (e) if the right to receive production is, or is related to, a tax shelter 
taxpayer investment, a tax shelter identification number in respect of the tax 
‘ shelter was obtained before September 18, 2001; and 
(17) Revenue exception — Paragraph (4)(a) does (f) if the expenditure was made under, or described in, the terms of 
not apply in determining the amount for a taxation year a document that is a prospectus, a preliminary prospectus, a regis- 
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tration statement or an offering memorandum (and regardless of 


whether the expenditure was also made under written agreement) 


(i) all of the funds raised pursuant to the document that may — 
reasonably be used to make a matchable expenditure were, ic 


ceived by the taxpayer before 2002, 


(ii) all or substantially all of the securit 
to the document for the purpose of raising t 
in sa oslo were a ee A b 
nol 


(A) a promoter, or an agent: of a prom 
other than an agent of the promoter 
ity as one and nol for Tesale 


@) a person who does not deal 
oP to whom ae oe or (B) a 


ee produ io 
pose a this: oa 


ay a sioapeitin, Mes 
7 statement that was, befo 


- legislation of Ca pr 
law, accepted - for ae g the p 
tember is, 2001, OF 


= ae in the ee as. ‘well 
tions of the offering, — _ 


aty) the memorandum was distribut 
__ 18, 2001, 


y dies 18, 2001, and 
(IV) the sale of the securities rietibtite 


ing was substantially i in aceon with the € memoran- L 


dum, and 


(iii) was not an amount in ‘respect of advertising, marketing, : 


promotion or market research; - 


(d) except where the particular film or video production i isa  desig- 
nated production of the taxpayer, at least 75% of the total of all — 


expenditures, each of which is an expenditure made by the taxpayer 


in the course of the business referred to in subpara. (c)(i), is an ex- 


penditure described for the purpose of that subparagraph made in 
consideration for the supply of goods or services that are supplied or 


Income Tax Act, Part I, Division B 


rendered in Canada before April 2002 by persons that are sabes to 
tax on the expenditure under Part I or XII of the Act; 


(e) there is no agreement, or other arrangement, andes which the 

_ obligation of any taxpayer to acquire a security distributed pursuant 
to the prospectus, preliminary prospectus, registration ment 
offering memorandum can, after September 18, 2001, be changed, 

_ reduced or wees . mae see oe or an n advers assessment ; 
under, the Act; — : 
(f) if the right to receive ooeeian! is, or is cones to, 
_ investment, a tax shelter identification number i in 
eee was obtained before September 18, 2001 


dship Ga this’ subsection referred to as. an fase ma 
a o _ parts a, a 

(A) the subscriptions i in ono of all Lede master yart- 

nerships for units in the particular master partnership were 

_ funded, in whole or in part, with funds raised from the ini- _ 

_ tial contribution of capital of members of the original — 
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master partnerships, pursuant to subscriptions in writing for 
the issue of units in the original master partnerships, and — 
(B) all or substantially all of those written subscriptions 


were received by the original master — on or 
before September 18, 2001, and _ 


(iv) no member of an original master eens is a gas 
ship, an interest in which is a ‘tax shelter; or 


(b) a film or video production i in respect of which 


(i) principal photography was all or substantial 
before September 18, 2001; and 


(ii) all or substantially all of the ee, 3 (oye ndinges were 


made on or before September 18, 2001 (as determined, for the _ 
purpose of this paragraph, without reference to subsec. 
Des of that 


143.2110), except ifa repaid amount | for the 
subsection i is pee after 2002). 


Departtient of Finance news iad) 


2001: Technical ae Noe jor Matchable — 


ture Rules 


Finance Minister ‘Paul Marie ttle table il 
Commons a detailed Notice of Ways and 
amend the Income Tax Act in mane 


eee transactions, aa senerdly. apply only ' / 
elena: relate toa tax “re or sae agi 


under the roped rales 16. 17) - _ ae the an he 


the revenue received from the related right to future i income. 


Minister Martin indicated that this proposed ‘exception | to the 
matchable expenditure rules would generally apply to. expendi- _ 


tures made on or after September 18, 2001. However, transi- 


in th Hills of 
dias in Motion to. 


will be modified to match the deductible. expenditure against 


tional relief will apply as indicated in 1 the attached legislative - 


proposals. 


The Minister emphasized that dae Se teller fou not 


be taken to indicate government approval of these tax shelters. 
All tax shelters utilizing the exception to the matchable expen- 


diture rules are being closely monitored by the Canada Cus- 


toms and Revenue Agency. 


Minister Martin confirmed that the Govern iniehds to in- 
troduce legislation to implement these tax — in ae 
ment at the earliest opportunity. : 


For further information: Ed Short, Tax Legislation Division, 
(613) 996-0599; Karl Littler, Senior Advisor, Tax Policy, Of- 
fice of the Minister of Finance, (613) 996-7861; Harry Adams, 
Public Affairs and Operations Division, (613) 996-8080. 


Backgrounder 


Tax-assisted arrangements for the financing of business ex- 
penditures are attractive to businesses because the financing is 
partially subsidized by government through the benefit of tax 
deferral. The matchable expenditure rules in the Income Tax 
Act [18.1(2) — ed.] constrain the tax assistance in such struc- 
tures by matching the cost of an investor’s investment to the 
periods during which the investment earns income. In the trans- 
actions that are subject to these rules, investors undertake to 
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pay expenditures that would otherwise be expenses payable by 
the “vendor” (e. &-5 payroll, selling commissions) in exchange 
for a right to receive future income (a ‘ ‘right to receive prodlicr 
tion”), usually from the vendor’s operation. 


The matchable expenditure rules are designed to restrict the de- 
ductibility of a taxpayer’s cost of a right to receive production, 
by prorating the deductibility of the amount of the investment 
over the economic life of the right. This amortization of the 
expenditure ay eliminates the tax deferral is Vorsuat ae of 
this type of financing. 


An exception to the aaicuble openine rules 18. 1(4) — 
ed.] applies in certain circumstances. This exception applies 
where, in the same year as the expenditure is made, the total 
revenues of the taxpayer from the right to receive production 
aes 0 pe cent of the expenditure. Under the rules an- 


i > of the expenditure that is deductible i is limited only 
ve rules that Ae to all business eae 


ee vill a. ee the mmichable expendi- 
t beter ora tax shelier investment, Or one of 


hable Ce rules which 
not related to a tax shelter, and 
-d to have been made to achieve 
met ae PG) to 


tain public offerings oe tax shelter in- 
lescribed in this release and in the attached pro- 
ments to the Income Tax Act, should not be taken 
rnment approval of these tax shelters. Further, 
e of a tax shelter registration number in respect of a 
should not be taken as government confirmation of 
cts of the investment. 


romotional documents are required to display a 
iden fats number, and to prominently indicate 
only. and does. not. in any way confirm the entitlement of an 
investor to claim any tax benefits associated with the tax shel- 
ter. The Canada Customs and Revenue Agency (CCRA), under 
the direction of the Honourable Martin Cauchon, Minister of 
National Revenue, uses tax shelter identification numbers to 
identify those © investors -pesepaing ina tax. shelter 
arrangement. 


For more information. ooding the activities of the CCRA re- 
garding tax shelters, refer to the August 14, 2001, CCRA “Tax 
Tip” entitled “Tax shelters: Advance income tax rulings do not 
guarantee | deductions,” available on the CCRA Web site at 
www.ccra-adrc.gc.ca. 


Letter from Dept. of Finance, October 29, 2001: 
Dear [xxx]: 


I am writing concerning the transitional rules in respect of 
amendments to the matchable expenditure rules in the Jncome 
Tax Act as proposed by the Minister of Finance on September 
18, 2001. Representatives of various sectors of the film indus- 
try have asked for additional transitional relief in this regard. 


We have considered these representations and are prepared to 
recommend additional transitional relief to the Minister of Fi- 
nance. In general terms, this would provide relief for a film or 
video production that began before September 18 and that is to 
be produced in Canada, in respect of expenditures, other than 
expenditures in respect of advertising, marketing, promotion or 
market research, made before April 2002 (determined without 
reference to the Act’s limited-recourse debt provisions in re- 


S. 18.1(17) 


spect of debt repaid before 2003). Such relief. would be pro- 
vided where the production meets” ives OF he” — 
conditions: : ; ae 


"phetaenohy 2 are in “TeSpee 
takes Bho in n Canada yes 


| ae 18, 2001, ; 
Hae 


tus or. offering ee , 
18, 200 iD. paragraph (e 


2001) and Soba ho 
securities a before 200: 


Should you bow any ues 
Ed Short of this. Di n 


History [s. 18.1]: S. 18.1 added by 1998, c. 19, s. 80, ne to every 
expenditure made by a taxpayer or a partnership after November 17, 1996 
other than, in respect of a particular right to receive production, such an 
expenditure made 


(a) before 1997 under an agreement in writing made by the taxpayer 
or the partnership before 1997 to acquire the particular right 


(i) in return for paying selling commissions incurred before 1997 
in connection with the distribution of shares of a mutual fund cor- 
poration or units of mutual fund trust, or 


(i1) to render reign services before 1997 for a film or video 
production, 


and, for the purpose of applying this paragraph, the expenditure is 
deemed to have been made no earlier than the time and only to the 
extent it is considered for the purposes of the Act to have been made 
and, if subparagraph (ii) applies, only to the extent the services were 
rendered at or before that time, 


(b) before August 1997 if 


(i) the expenditure was made under an agreement in writing made 
by the: taxpayer or the partnership before August 1997 to acquire 
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the particular right in return for paying selling commissions in- 
curred after 1996 and before August 1997 in connection with the 
distribution of shares of a mutual fund corporation or units of a 
mutual fund trust that is managed by an administrator of mutual 
funds, 


(ii) the particular right to receive production is identified in an 
advance income tax ruling request delivered to Revenue Canada 
before November 18, 1996, 


(iii) the total of all such expenditures made by any taxpayer or 
partnership in respect of all of the rights identified in the advance 
income tax ruling request does not exceed $30,000,000, and 


(iv) all tax shelter investments (as defined in section 143.2 of the 
Act) that can reasonably be considered to relate to the expenditure 
were acquired before August 1997, 


and, for the purpose of applying this paragraph, an expenditure is 
deemed to have been made no earlier than the time and only to the 
extent it is considered for the purposes of the Act to have been made, 


(c) before August 1997 if 


(i) the expenditure is made under an agreement in writing made 
by the taxpayer or the partnership before August 1997 to acquire 
the particular right in return for paying selling commissions in- 
curred after 1996 and before August 1997 in connection with the 
distribution of shares of a mutual fund corporation or units of a 
mutual fund trust that is managed by an administrator of mutual 
funds, other than by an administrator of a mutual fund that is or is 
related to an administrator to which paragraph (b) refers in respect 
of commissions incurred in connection with the distribution of the 
shares or units described in paragraph (b), 


(ii) the total of all such expenditures made by any taxpayer or 
partnership to acquire particular rights in return for paying selling 
commissions in connection with the distribution of shares of the 
mutual fund corporation or units of the mutual fund trust that is 
managed by the administrator of mutual funds or any other person 
that is related to the administrator does not exceed $10,000,000, 
and 


(iii) all tax shelter investments (as defined in section 143.2 of the 
Act) that can reasonably be considered to relate to the expenditure 
were acquired before August 1997, 


and, for the purpose of applying this paragraph, an expenditure is 
deemed to have been made no earlier than the time and only to the 
extent it is considered for the purposes of the Act to have been made, 


(d) before November 1997 under an agreement in writing made by the 
taxpayer or the partnership before November 1997 to acquire the par- 
ticular right and to render production services before November 1997 
for a film or video production if 


(1) at least 75% of the expenditures made in respect of the film or 
video production by the taxpayer or partnership pertain to ser- 
vices performed in Canada by residents of Canada, and 


(ii) all tax shelter investments (as defined in section 143.2 of the 
Act) that can reasonably be considered to relate to the expenditure 
were acquired before November 1997, ; 


and, for the purpose of applying this paragraph, the expenditure is 
deemed to have been made no earlier than the time and only to the 
extent it is considered for the purposes of the Act to have been made 
and only to the extent the services are rendered at or before that time, 


(e) before 1998, under an agreement in writing made by the taxpayer 
or the partnership before November 18, 1996 to acquire the particular 
right and, for the purpose of this paragraph, if the expenditure ‘relates 
to service obligations to be fulfilled by the taxpayer or partnership, the 
expenditure is deemed to have been made no earlier than the time and 
only to the extent it is considered for the purposes of the Act to have 
been made and only to the extent the services are rendered at or before 
that time, 


(f) before 1998, pursuant to the terms of a document that is a prospec- 
tus, preliminary prospectus or registration statement if 


(i) the document was filed before November 18, 1996 with a pub- 
lic authority in Canada in accordance with the securities legisla- 
tion of Canada or of any province and, where required by law, 
accepted for filing by the public authority, 


(11) the particular right is identified in the document, and 


(iii) all the funds raised pursuant to the document were raised 
before 1997 and all tax shelter investments (as defined in section 
143.2 of the Act), that can reasonably be considered to relate to 
the expenditure, were acquired before August 1997, 
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and, for the purpose of applying this paragraph, if an expenditure re- 
lates to service obligations to be fulfilled by the taxpayer or partner- 
ship, the expenditure is deemed to have been made no earlier than the 
time and only to the extent it is considered for the purposes of the Act 
to have been made and only to the extent the services are rendered at 
or before that time, or 


(g) before 1998, pursuant to the terms of an offering memorandum 
distributed as part of an offering of securities if 


(i) the memorandum contained a complete or substantially com- 
plete description of the securities contemplated in the offering as 
well as the terms and conditions of the offering, 


(ii) the memorandum was distributed before November 18, 1996, 


(iii) solicitations in respect of the sale of the securities contem- 
plated by the memorandum were made before November 18, 
1996, 


(iv) the sale of the securities was substantially in accordance with 
the memorandum, 


(v) the particular right is identified in the document, and 


(vi) all the funds raised pursuant to the memorandum were raised 
before 1997 and all tax shelter investments (as defined in section 
143.2 of the Act) that can reasonably be considered to relate to 
the expenditure were acquired before August 1997, 


and, for the purpose of applying this paragraph, if an expenditure re- 
lates to service obligations to be fulfilled by the taxpayer or partner- 
ship, the expenditure is deemed to have been made no earlier than the 
time and only to the extent it is considered for the purposes of the Act 
to have been made and only to the extent the services are rendered at 
or before that time, 


except that paragraphs (e), (f) and (g) apply to an expenditure only if 


(h) there is no agreement or other arrangement under which the obli- 
gations of the taxpayer or the partnership with respect to the expendi- 
ture can be changed, reduced or waived if there is a change to the Act 
or if there is an adverse assessment under the Act, 


(1) where the expenditure is associated with one or more tax shelters 
sold or offered for sale at a time and in circumstances in which section 
237.1 of the Act requires an identification number to have been ob- 
tained, the identification number was obtained before that time, and 


(j) in the case of an expenditure, including an expenditure to which 
paragraph (e) applies, made pursuant to a document described in para- 
graph (f) or (g), a portion of the securities authorized to be sold in 
1996 pursuant to the document were after 1995 and before November 
18, 1996 sold to, or subscribed for by, a person who was not at the 
time of sale or subscription 


(i) a promoter, or an agent of a promoter, of the securities, 


(ii) a grantor of the right to receive production to which the ex- 
penditure relates, 


(iil) a broker or dealer in securities, or 


(iv) a person who did not deal at arm’s length with a person re- 

ferred to in subparagraph (i) or (ii). 
Definitions [s. 18.1]: “affiliated” — 251.1; “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canadian resource property” — 
66(15), 248(1); “class of shares” — 248(6); “control” — 256(6)—(9); “‘div- 
idend’” — 248(1); “foreign resource property” — 66(15), 248(1); “identi- 
cal” —18.1(12); “insurer” — 248(1);. “‘matchable | expenditure’ — 
18.1(1); “officer”, “person” — 248(1); “principal amount’, “property” — 
248(1); “province” — Interpretation Act 35(1); “related” — 251(2)—-(6); 
“right to receive production” — 18.1(1); “share”, “shareholder” — 248(1); 
“substituted property” — 18.1(8)(b); “tax benefit”, “tax shelter” — 
18.1(1); “taxation year’ — 249; “taxpayer” — 18.1(1), 248(1); “trust” — 
104(1), 248(1), (3). 


19. (1) Limitation re advertising expense — news- 
papers — In computing income, no deduction shall be 
made in respect of an otherwise deductible outlay or ex- 
pense of a taxpayer for advertising space in an issue of a 
newspaper for an advertisement directed primarily to a 
market in Canada unless 


(a) the issue is a Canadian issue of a Canadian news- 
paper; or 


S. 19(5) Can 


(b) the issue is an issue of a newspaper that would be a 
Canadian issue of a Canadian newspaper except that 


(i) its type has been wholly set in the United States 
or has been partly set in the United States with the 
remainder having been set in Canada, or 


(ii) it has been wholly printed in the United States 
or has been partly printed in the United States with 
the remainder having been printed in Canada. 


Related Provisions: 19.01 — Limitation for magazines and other 
periodicals. 


History: The portion of subsec. 19(1) before subpara. (b)(i) amended by 
2001, c. 17, subsec. 11(1), applicable in respect of advertisements placed 
in an issue dated after May 2000. That portion formerly read: 


19. (1) Limitation re advertising expense — In computing in- 
come, no deduction shall be made in respect of an otherwise deduct- 
ible outlay or expense of a taxpayer for advertising space in an issue 
of a newspaper or periodical for an advertisement directed primarily 
to a market in Canada unless 


(a) the issue is a Canadian issue of a Canadian newspaper or 
periodical. dated after 1975; or 


(b) the issue is an issue of a newspaper or periodical dated after 
December 31, 1988 that would be a Canadian issue of a Cana- 
dian newspaper or periodical except that 


Selected Cases [subsec. 19(1)]: Jay-Kay Publications Ltd. v. MNR, 
[1972] C.T.C. 539 (FCA) (Amounts paid for advertising in non-Canadian 
periodical promoting medical scholarship deductible). 


(2) [Repealed under former Act] 


(3) Where subsec. (1) does not apply — Subsection 
(1) does not apply with respect to an advertisement in a 
special issue or edition. of a newspaper that is edited in 
whole or in part and printed and published outside Can- 
ada if that special issue or edition is devoted to features or 
news related primarily to Canada and the publishers 
thereof publish such an issue’ or edition not more fre- 
quently than twice a year. 


(4) [Repealed under former Act] 
(5) Definitions — In this section, 


*‘Canadian issue” of a newspaper means an issue, in- 
cluding a special issue, 


(a) the type of which, other than the type for advertise- 
ments or features, is set in Canada, 


(b) all of which, exclusive of any comics supplement, 
is printed in Canada, 

(c) that is edited in Canada by individuals resident in 
Canada, and 

(d) that is published in Canada; 


History: The definition “Canadian issue” in subsec. 19(5) amended by 
2001, c. 17, subsec. 11(3), applicable in respect of advertisements placed 
in an issue dated after May 2000. The definition formerly read: 


“Canadian issue” means, 


(a) in relation to a newspaper, an issue, including a special 
issue, 


(i) the type of which, other than the type for advertisements 
or features, is set in Canada, 


(ii) the whole of which, exclusive of any comics supple- 
ment, is printed in Canada, 


(iii) that is edited in Canada by individuals resident in Can- 
ada, and 


(iy) that is published in Canada, and 

(b) in relation to a periodical, an issue, including a special issue, 
(i) the type of which, other than the type for advertise- 
ments, is set in Canada, 


(ii) that is printed in Canada, 
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(iii) that is edited in Canada by individuals resident in Can- 
ada, and 


(iv) that is published in Canada, 
bu 


ot 


does not include an issue of a periodical 


(v) that is produced or published under a licence granted by 
a person who produces or publishes issues of a periodical 
that are printed, edited or published outside Canada, or 


(vi) the contents of which, excluding advertisements, are 
substantially the same as the contents of an issue of a peri- 
odical, or the contents of one or more issues of one or more 
periodicals, that was or were printed, edited or published 
outside Canada: 


“Canadian newspaper” means a newspaper the exclu- 
sive right to produce and publish issues of which is held 
by one or more of the following: 


(a) a Canadian citizen, 
(b) a partnership 


(i) in which interests representing in value at least 
‘/4 of the total value of the partnership property are 
beneficially owned by, and 


(11) at least */4 of each income or loss of which from 
any source is included in the determination of the 
income of, 


corporations described in paragraph (e) or Canadian 
citizens or any combination thereof, 


(c) an association or society of which at least °/4 of the 
members are Canadian citizens, 


(d) Her Majesty in right of Canada or a province, or a 


to own at that time that proportion of the number of 
such shares of that class that 


(C) the fair market value of the shares of the 
capital stock of the holding corporation owned 
at that time by the shareholder 


is of 
(D) the fair market value of all the issued shares 


of the capital stock of the holding corporation 
outstanding at that time, 


and, where at any time shares of a class of the capi- 
tal stock of a corporation are owned, or are deemed 
by this definition to be owned, by a partnership, 
each member of the partnership shall be deemed to 
own at that time the least proportion of the number 
of such shares of that class that 


(E) the member’s share of the income or loss of 
the partnership from any source for its fiscal pe- 
riod that includes that time 


is of 
(F) the income or loss of the partnership from 


that source for its fiscal period that includes that 
time, 


and for this purpose, where the income and loss of 
a partnership from any source for a fiscal period 
are nil, the partnership shall be deemed to have had 
income from that source for that period in the 
amount of $1,000,000; 


Related Provisions: 19(5.1) — Extended meaning of “Canadian citi- 
zen’; 19(6) — Trust property; 19(8) — Anti-avoidance — certain newspa- 


municipality in Canada, or pers and periodicals deemed not to be Canadian. 


(e) a corporation 


History: The opening words of the definition “Canadian newspaper or 
periodical” in subsec. 19(5) amended by 2001, c. 17, subsec. 11(4), appli- 


(i) that is incorporated under the laws of Canada or | Cable in respect of advertisements placed in an issue dated after May 2000. 


a province, 


(ii) of which the chairperson or other presiding of- 
ficer and at least 7/4 of the directors or other similar 
officers are Canadian citizens, and 


(i111) that, if it is a corporation having share capital, 
1S 


(A) a public corporation a class or classes of 
shares of the capital stock of which are listed on 
a prescribed stock exchange in Canada, other 
than a corporation controlled by citizens or sub- 
jects of a country other than Canada, or 


(B) a corporation of which at least */4 of the 
shares having full voting rights under all cir- 
cumstances, and shares having a fair market 
value in total of at least °/4 of the fair market 
value of all of the issued shares of the corpora- 
tion, are beneficially owned by Canadian citi- 
zens or by public corporations a class or classes 
of shares of the capital stock of which are listed 


The opening words formerly read: 


“Canadian newspaper or periodical” means a newspaper or periodi- 
cal the exclusive right to produce and publish issues of which is 
held by one or more of the following: 


Para. (b) and subpara. (e)(iii) of “Canadian newspaper...” substituted by 
1994, c. 7, Sch. If (1991, c. 49), subsecs. 14(1), (2), applicable with re- 
spect to rights referred to in the definition that are acquired after July 13, 
1990 (and rights acquired after 1988 where the acquiror of the right so 
elects by notifying the Minister of National Revenue in writing before 
1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such an 
election made before December 11, 1993 shall be deemed to have been 
made before 1992]) and, for this purpose where an individual who is a 
citizen or subject of a country other than Canada or a corporation con- 
trolled by such an individual or individuals has at any time after July 13, 
1990 acquired, in an arm’s length transaction, 


(a) more than '/4 of the shares of a particular corporation that have full 
voting rights under all circumstances, or 


(b) shares of a particular corporation having a fair market value in 
total of more than 1/4 of the fair market value of all of the issued shares 
of the particular corporation, 


the particular corporation and any corporation controlled by the particular 
corporation shall be deemed to have acquired at that time any right re- 
ferred to in the definition that is owned by the particular corporation or 


on a prescribed stock exchange in Canada, other | controlled corporation at that time. Those portions of that definition for- 


than a public corporation controlled by citizens 
or subjects of a country other than Canada, 


and, for the purposes of clause (B), where shares of 
a class of the capital stock of a corporation are 
owned, or deemed by this definition to be owned, 
at any time by another corporation (in this defini- 
tion referred to as the “holding corporation’), other 
than a public corporation a class or classes of 
shares of the capital stock of which are listed on a 
prescribed stock exchange in Canada, each share- 
holder of the holding corporation shall be deemed 
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merly read: 


(b) a partnership of which at least */s of the members are Canadian 
citizens and in which interests representing in value at least */s of the 
total value of the partnership property are beneficially owned by 
Canadian citizens, 


(111) of which, if it is a corporation having share capital, at least 
44 of the shares having full voting rights under all circum- 
stances, and shares representing in total at least 7/4 of the paid- 
up capital, are beneficially owned by Canadian citizens or by 
corporations other than corporations controlled by citizens or 
subjects of a country other than Canada; 


Subdivision b — Income or Loss from a Business or Property 


Regulations: 3200 (prescribed stock exchange for “(Canadian newspaper 
or periodical’’(e)(ii1)). 


“issue of a non-Canadian newspaper or periodical 
[para. 19(5)(c)]’” — [Repealed under former Act] 


“substantially the same” — [Repealed] 


History: The definition “substantially the same” in subsec. 19(5) repealed 
by 2001, c. 17, subsec. 11(2), applicable in respect of advertisements 
placed in an issue dated after May 2000. The definition formerly read: 


“substantially the same” means more than 20% the same; 


‘United States” means 


(a) the United States of America, but does not include 
Puerto Rico, the Virgin Islands, Guam or any other 
United States possession or territory, and 


(b) any areas beyond the territorial sea of the United 
States within which, in accordance with international 
law and its domestic laws, the United States may exer- 
cise rights with respect to the seabed and subsoil and 
the natural resources of those areas. 


(5.1) Interpretation [“Canadian citizen’ ] — In this 
section, each of the following is deemed to be a Canadian 
citizen: 
(a) a trust or corporation described in paragraph 
149(1)(0) or (0.1) formed in connection with a pension 
plan that exists for the benefit of individuals a major- 
ity of whom are Canadian citizens; 


(b) a trust described in paragraph 149(1)(r) or (x), the 
annuitant in respect of which is a Canadian citizen; 


(c) a mutual fund trust, within the meaning assigned 
by subsection 132(6), other than a mutual fund trust 
the majority of the units of which are held by citizens 
or subjects of a country other than Canada; 


(d) a trust, each beneficiary of which is a person, part- 
nership, association or society described in any of 
paragraphs (a) to (e) of the definition “Canadian news- 
paper” in subsection (5); and 


(€) a person, association or society described in para- 

graph (c) or (d) of the definition “Canadian newspa- 

per’ in subsection (5). 
History: Subsec. 19(5.1) added by 2001, c. 17, subsec. 11(5), applicable 
in respect of advertisements placed in an issue dated after June 1996 ex- 
cept that, in applying the subsec. to advertisements placed in an issue 
dated after June 1996 and before June 2000, the references to “Canadian 
newspaper” shall be read as references to “Canadian newspaper or 
periodical”. 


(6) Trust property — Where the right that is held by 
any person, partnership, association or society described 
in the definition “Canadian newspaper” in subsection (5) 
to produce and publish issues of a newspaper is held as 
property of a trust or estate, the newspaper is not a Cana- 
dian newspaper unless each beneficiary under the trust or 
estate is a person, partnership, association or society de- 
scribed in that definition. 

History: Subsec. 19(6) amended by 2001, c. 17, subsec. 11(6), applicable 
in respect of advertisements placed in an issue dated after May 2000. The 
subsec. formerly read: 


(6) Where the right that is held by any person, partnership, associa- 
tion or society described in the definition “Canadian newspaper or 
periodical” in subsection (5) to produce and publish issues of a 
newspaper or periodical is held as property of a trust or estate, the 
newspaper or periodical is not a Canadian newspaper or periodical 
within the meaning of this section unless each beneficiary under the 
trust or estate is a person, partnership, association or society so 
described. 


(7) Grace period — A Canadian newspaper that would, 
but for this subsection, cease to be a Canadian newspaper, 
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is deemed to continue to be a Canadian newspaper until 
the end of the 12th month that follows the month in which 
it would, but for this subsection, have ceased to be a Ca- 
nadian newspaper. 


History: Subsec. 19(7) amended by 2001, c. 17, subsec. 11(6), applicable 
in respect of advertisements placed in an issue dated after May 2000. The 
subsec. formerly read: 


(7) Notwithstanding any other provision of this section, where a 
newspaper or periodical that was at any time after June 30, 1965 a 
Canadian newspaper or periodical within the meaning of this sec- 
tion subsequently ceases to be such a Canadian newspaper or peri- 
odical, the newspaper or periodical shall be deemed to continue to 
be a Canadian newspaper or periodical within the meaning of this 
section until the expiration of the 12th month following the month 
in which it so ceased to be a Canadian newspaper or periodical. 


(8) Non-Canadian newspaper — Where at any time 
one or more persons or partnerships that are not described 
in any of paragraphs (a) to (e) of the definition “Canadian 
newspaper” in subsection (5) have any direct or indirect 
influence that, if exercised, would result in control in fact 
of a person or partnership that holds a right to produce or 
publish issues of a newspaper, the newspaper is deemed 
not to be a Canadian newspaper at that time. 


Related Provisions: 256(5.1) — General test for “control in fact”. 


History: Subsec. 19(8) amended by 2001, c. 17, subsec. 11(6), applicable 
in respect of advertisements placed in an issue dated after May 2000. The 
subsec. formerly read: 


(8) Non-Canadian newspaper or periodical — Where at any 
time one or more persons or partnerships that are not described in 
any of paragraphs (a) to (e) of the definition “Canadian newspaper 
or periodical” in subsection (5) have any direct or indirect influence 
that, if exercised, would result in control in fact of a person or part- 
nership that holds a right to produce or publish issues of a newspa- 
per or periodical, the newspaper or periodical is deemed not to be a 
Canadian newspaper or periodical at that time. 


Subsec. 19(8) added by 1995, c. 46, s. 5, applicable after December 15, 
1995, except that it does not apply to a newspaper or periodical where the 
influence that would result in control in fact of a person or partnership that 
holds the right to produce or publish the newspaper or periodical arose as 
a consequence of a transaction or series of transactions that was completed 
before April 1993. 


Definitions [s. 19]: “beneficially owned” — 248(3); “Canada” — 255, 
Interpretation Act 35(1); “Canadian citizen” — 19(5.1); “Canadian is- 
sue” 19(5); “Canadian newspaper” — 19(5), (8); “class”, “class of 
shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “es- 
tate’ — 104(1), 248(1); “Her Majesty” — Jnterpretation Act 35(1); “indi- 
vidual” — 248(1); “month” — Interpretation Act 35(1); “mutual fund 
trust” — 132(6)-(7), 248(1); “paid-up capital” — 89(1), 248(1); “per- 
son” — 248(1); “prescribed stock exchange in Canada” — Reg. 3200; 
“property” — 248(1); “province” — Interpretation Act 35(1); “public cor- 
poration” — 89(1), 248(1); “resident in Canada” — 94(3)(a)(vii), 250; 
“share”, “shareholder” — 248(1); “substantially” — 19(5); “taxpayer” 
248(1); “territorial sea” — Interpretation Act 35(1); “trust” — 104(1), 
248(1), (3); “United States” — 19(5). 


19.01 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“advertisement directed at the Canadian market” has 
the same meaning as the expression “directed at the Cana- 
dian market” in section 2 of the Foreign Publishers Ad- 
vertising Services Actand includes a reference to that ex- 
pression made by or under that Act. 


“original editorial content’ in respect of an issue of a 
periodical means non-advertising content 


(a) the author of which is a Canadian citizen or a per- 
manent resident of Canada within the meaning as- 
signed by the /mmigration Act and, for this purpose, 
“author” includes a writer, a journalist, an illustrator 
and a photographer; or 
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(b) that is created for the Canadian market and has not 
been published in any other edition of that issue of the 
periodical published outside Canada. 


‘periodical’ has the meaning assigned by section 2 of 
the Foreign Publishers Advertising Services Act. 


Related Provisions: 19.01(6) — Meaning of “edition”. 


(2) Limitation re advertising expenses — periodi- 
cals — Subject to subsections (3) and (4), in computing 
income, no deduction shall be made by a taxpayer in re- 
spect of an otherwise deductible outlay or expense for ad- 
vertising space in an issue of a periodical for an advertise- 
ment directed at the Canadian market. 


(3) 100% deduction — A taxpayer may deduct in com- 
puting income an outlay or expense of the taxpayer for 
advertising space in an issue of a periodical for an adver- 
tisement directed at the Canadian market if 


(a) the original editorial content in the issue is 80% or 
more of the total non-advertising content in the issue; 
and 


(b) the outlay or expense would, but for subsection 
(2), be deductible in computing the taxpayer’s income. 


Related Provisions: 19.01(5) — Calculation of percentage. 


(4) 50% deduction — A taxpayer may deduct, in com- 
puting income 50% of an outlay or expense of the tax- 
payer for advertising space in an issue of. a periodical for 
an advertisement directed at the Canadian market if 


(a) the original editorial content in the issue is less 
than 80% of the total non-advertising content in the 
issue; and 


(b) the outlay or expense would, but for subsection 
(2), be deductible in computing the taxpayer’s income. 


Related Provisions: 19.01(5) — Calculation of percentage. 


(5) Application — For the purposes of subsections (3) 
and (4), 


(a) the percentage that original editorial content is of 
total non-advertising content is the percentage that the 
total space occupied by original editorial content in the 
issue is of the total space occupied by non-advertising 
content in the issue; and 


(b) the Minister may obtain the advice of the Depart- 
ment of Canadian Heritage for the purpose of 


(1) determining the result obtained under paragraph 
(a), and 

(ii) interpreting any expression defined in this sec- 
tion that is defined in the Foreign Publishers Ad- 
vertising Services Act. 


(6) Editions of issues — For the purposes of this 
section, 


(a) where an issue of a periodical is published in sev- 
eral versions, each version is an edition of that issue; 
and 


(b) where an issue of a periodical is published in only 
one version, that version is an edition of that issue. 


History [s. 19.01]: S. 19.01 added by 2001, c. 17, s. 12, applicable in 
respect of advertisements placed in an issue dated after May. 2000. 


Definitions [s. 19.01]: “advertisement directed at the Canadian mar- 
ket” — 19.01(5); “Canada” — 255, Interpretation Act 35(1); “edition” — 
19.01(6); “Minister” — 248(1); “original editorial content’, “periodi- 
cal” — 19.01(1); “taxpayer” — 248(1). 


19.1 (1) Limitation re advertising expense on 
broadcasting undertaking — Subject to subsection 
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(2), in computing income, no deduction shall be made in 
respect of an otherwise deductible outlay or expense of a 
taxpayer made or incurred after September 21, 1976 for 
an advertisement directed primarily to a market in Canada 
and broadcast by a foreign broadcasting undertaking. 


(2) Exception —In computing income, a deduction 
may be made in respect of an outlay or expense made or 
incurred before September 22, 1977 for an advertisement 
directed primarily to a market in Canada and broadcast by 
a foreign broadcasting undertaking pursuant to 


(a) a written agreement entered into on or before Janu- 
ary 23, 1975; or 

(b) a written agreement entered into after January 23, 
1975 and before September 22, 1976 if the agreement 
is for a term of one year or less and by its express 
terms is not capable of being extended or renewed. 


(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“foreign broadcasting undertaking” means a network 
operation or a broadcasting transmitting undertaking lo- 
cated outside Canada or on a ship or aircraft not regis- 
tered in Canada; 


“network” includes any operation involving two or more 
broadcasting undertakings whereby control over all or 
any part of the programs or program schedules of any of 
the broadcasting undertakings involved in the operation is 
delegated to a network operator. 


Definitions [s. 19.1]: “broadcasting” — Interpretation Act 35(1); “Can- 


ada” — 255; “foreign broadcasting undertaking”, “network” — 19.1(4); 
“taxpayer” — 248(1). 


20.. (1) Deductions permitted in computing 
income from business or property — Notwithstand- 
ing paragraphs 18(1)(a), (b) and (h), in computing. a tax- 
payer’s income for a taxation year from a business or pro- 
perty, there may be deducted such of the following 
amounts as are wholly applicable to that source or such 
part of the following amounts as may reasonably be re- 
garded as applicable thereto: 


(a) capital cost of property — such part of the cap- 
ital cost to the taxpayer of property, or such amount in 
respect of the capital cost to the taxpayer of property, 
if any, as is allowed by regulation; 


Related Provisions: 13(4.3)(c) — Where franchise, concession or li- 
cense is exchanged; 13(5) — Transferred property; 13(5.2) — Rules appli- 
cable; 13(6) — Misclassified property; 13(7) — Change, in use. of depre- 
ciable property; 13(11)— Automobile deduction; 13(12) — Lobbying 
expenses; 13(14) — Conversion cost of vessel; 13(21.2) — Transfer of 
property where u.c.c. exceeds fair market value; 13(26)-(32) — Restric- 
tion on deduction before available for use; 18(3.1)(a) — Costs relating to 
construction of building or ownership of land; 18(12) — Home office ex- 
pense; 20(1.1)— Definitions» in 13(21) apply to regulations; 20(16), 
(16.1) — Terminal loss; 21 — Cost of borrowed money; 28(1)(g) — De- 
duction from farming or fishing income when using cash method; 
34.2(2)(c) — Maximum CCA deemed claimed for purposes of 1995 stub 
period income; 36 — Railway companies; 37(6) — Scientific research 
capital expenditures; 68 — Allocation of cost between property and ser- 
vices; 70(13) — Capital cost of depreciable property on death; 80(9)(c) — 
Reduction of capital cost on debt forgiveness ignored for CCA purposes; 
85(5) — Rules on transfers of depreciable property; 87(2)(d.1) — Amal- 
gamations — depreciable property acquired from predecessor corporation; 
107.2(e) — Distribution of depreciable property by retirement compensa- 
tion arrangement; 107.4(3)(d) — Rollover of depreciable property to trust; 
125.4(4) — No Canadian film/video production credit to corporation if in- 
vestor can claim CCA; 127.52(1)(b), (c) — Minimum tax — add-back of 
some CCA; 132.2(1)(d) [to be repealed], 132.2(3)(d) [draft], 132.2(5)(d) 
[draft] — Deemed capital cost of depreciable property following mutual 
fund reorganization; 138(11.8)— Transfer of depreciable property by 


146 


Subdivision b — Income or Loss from a Business or Property 


non-resident insurer; 164(6) — Refund — disposition of property by legal 
representative of deceased taxpayer. See additional Related provisions and 
Definitions at end of s. 20. 


Selected Cases [para. 20(1)(a)]: Enstone y. R., [2000] 2 C.T.C. 279 
(FCA) (Holder of life interest in property could claim CCA); 
Saskatchewan Wheat Pool v. R., [1999] 2 C.T.C. 369 (FCA); leave to ap- 
peal to SCC refused (Apr. 13, 2000), File 27346 (ITC should not be higher 
for taxpayer who capitalizes interest); Hickman Motors Ltd. v. R., [1998] 1 
C.T.C. 213 (SCC) (Property retains depreciable character in hands of 
transferee on winding-up, if not used for other purposes); Kamsel Leasing 
Inc. v. MNR, {1993] 1 C.T.C. 2279 (TCC) (Agreement treated as “sale” 
not “lease” where option to acquire property at end of term substantially 
below. probable market value); Société Immobiliére SSQ Inc. v. MNR, 
[1993] 1 C.T.C. 2029 (TCC) (Costs incurred. by partnership before tax- 
payer's acquisition of interest not. deductible; contracts not retroactive); 
British Columbia Telephone Co. y. Canada, [1992] 1 C.T.C. 26 (FCA) 
(Fibre optic telephone transmission systems properly classified as cable); 
Vaillancourt v. Canada, [1991] 2 C.T.C. 42 (FCA) (Condominium was 
residential and within Class 31). 


Regulations: Part XI (CCA rules); Part XVII (farming and fishing pro- 
perty owned since before 1972); Reg. Sch. U-—Sch. VI (classes of 
property). 

.T. Application Rules: 18(2), 20, 26.1(2). 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other struc- 
tures; IT-121R3: Election. to capitalize cost. of borrowed money 
(archived); IT-128R: CCA — Depreciable property; IT-147R3: CCA — 
Accelerated write-off of manufacturing and processing machinery and 
equipment; IT-187: Customer lists and ledger accounts; IT-195R4: Rental 
property — CCA restrictions; IT-267R2: CCA — Vessels; IT-283R2: 
CCA — video tapes, video tape cassettes, films, computer software and 
master recording media. (archived); IT-285R2: CCA — General com- 
ments; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-304R2: Condominiums; IT-306R2: CCA — Contractor’s mova- 
ble equipment; IT-317R: CCA — Radio and_ television equipment 
(archived); IT-324: Emphyteutic lease (archived); IT-325R2: Property 
transfers after separation, divorce and annulment; IT-327: CCA — Elec- 
tions under regulation 1103 (archived); IT-336R: CCA — Pollution con- 
trol property (archived); IT-371: Rental property — meaning of “principal 
business”; IT-422: Definition of tools; IT-464R: CCA — Leasehold inter- 
ests; IT-465R: Non-resident beneficiaries of trusts; IT-469R: CCA — 
Earth-moving equipment; IT-472: CCA —Class 8 property; IT-476: 
CCA — Gas and oil exploration and production equipment; IT-477: 
CCA — Patents, franchises, concessions and licences; IT-481: Timber re- 
source property and timber limits; IT-485: Cost of clearing or levelling 
land [to be amended re golf courses, per I.T. Technical News No. 20]; IT- 
492: CCA — Industrial mineral mines; IT-501: CCA — Logging assets. 

Information Circulars: 84-1: Revision of capital cost allowance claims 
and other permissive deductions; 87-5: Capital cost of property where 
trade-in is involved. 

I.T. Technical News: No. | (sales commission expénses of mutual-fund 
limited partnerships); No. 3 (loss utilization within a corporate group); No. 
12 (“millennium bug” expenditures); No. 20 (tax treatment of golf 
courses). 

Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare 
trustee corporation — mortgagee’s requirements sole reason for transfer. 

Forms: T1-CP Summ: Summary of certified productions; T1-CP Supp: 
Statement of certified productions; T2 SCH 8: Capital cost allowance; 
T776: Statement of real estate rentals; T777: Statement of employment 
expenses; T4044: Employment expenses [guide]; T5014: Partnership capi- 
tal cost allowance schedule. 


(b) cumulative eligible capital amount — such 
amount as the taxpayer claims in respect of a business, 
not exceeding 7% of the taxpayer’s cumulative eligi- 
ble capital in respect of the business at the end of the 
year except that, where the year is less than 12 
months, the amount allowed as a deduction under this 
paragraph shall not exceed that proportion of the max- 
imum amount otherwise allowable that the number of 
days in the taxation year is of 365; 
Related Provisions: 14(1)—Inclusion in income from _ business; 
14(5) — Definitions — “cumulative eligible capital”, “eligible capital ex- 
penditure”; 24 — Ceasing to carry on business; 28(1)(g) — Deduction 
from farming or fishing income when using cash method; 34.2(2)(c) — 
Maximum amount deemed claimed for purposes of 1995 stub period in- 
come; 70(5.1) — Eligible capital property of deceased; 70(9.8)— Farm 


S. 20(1)(e)(vi) 


property used by corporation or partnership; 87(2)(f) — Amalgama- 
tions — cumulative eligible capital; 107(2)(f) — Capital interest distribu- 
tion by personal or prescribed trust; 111(5.2) — Computation of cumula- 
tive eligible capital. See additional Related Provisions at end of s. 20. 


History: Para. 20(1)(b) amended by 2001, c. 17, subsec. 13(1), applicable 
to taxation years that begin after December 21, 2000. The para. formerly 
read: 


(b) such amount as the taxpayer may claim in respect of a business, 
not exceeding 7% of the taxpayer’s cumulative eligible capital in 
respect of the business. at the end of the year; 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
123R4: Disposition of and transactions involving eligible capital property; 
IT-123R6: Transactions involving eligible capital property; IT-291R3: 
Transfer of property to a corporation under subsection 85(1); IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987; IT-313R2: Eligible capital property — rules where a taxpayer has 
ceased carrying on a business or has died; IT-341R3: Expenses of issuing 
or selling shares, units in a trust, interests in a partnership or syndicate, 
and expenses of borrowing money. 


Forms: T5017: Calculation of deduction for cumulative eligible capital of 
a partnership. 


(c) interest — an amount paid in the year or payable 
in respect of the year (depending upon the method reg- 
ularly followed by the taxpayer in computing the tax- 
payer’s income), pursuant to a legal obligation to pay 
interest on 


(1) borrowed money used for the purpose of earn- 
ing income from a business or property (other than 
borrowed money used to acquire property the in- 
come from which would be exempt or to acquire a 
life insurance policy), 


(ii) an amount payable for property acquired for the 
purpose of gaining or producing income from the 
property or for the purpose of gaining or producing 
income from a business (other than property the in- 
‘come from which would be exempt or property that 
is an interest in a life insurance policy),, 


(111) an amount paid to the taxpayer under 


(A) an appropriation Act and on terms and con- 
ditions approved by the Treasury Board for the 
purpose of advancing or sustaining. the techno- 
logical capability of Canadian manufacturing or 
other industry, or 


(B) the Northern Mineral Exploration  Assis- 
tance Regulations made under an appropriation 
Act that provides for payments in respect of the 
Northern Mineral Grants Program, or 


(iv) borrowed money used to acquire an interest in 
an annuity contract in respect of which section 12.2 
applies (or would apply if the contract had an anni- 
versary day in the year at a time when the taxpayer 
held the interest) except that, where annuity pay- 
ments have begun under the contract in a preceding 
taxation year, the amount of interest paid or paya- 
ble in the year shall not be deducted to the extent 
that it exceeds the amount included under section 
12.2 in computing the taxpayer's income for the 
year in respect of the taxpayer’s interest in’ the 
contract, 


Proposed Addition he hold] — 20(1)(c)(v), 
vi) 


(v) borrowed money used to make a loan de- 
scribed in subsection 80.4(1), or 


(vi) borrowed money used to make a loan de- 
scribed in subsection 80.4(2), to the extent of the 
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amount included in respect of the loan in comput- 

- ing the taxpayer’s income for the year, 
Application: The December 20, 1991 draft legislation (interest deduct- 
ibility), subsec. 1(1), will add subparas. 20(1)(c)(v) and (vi), applicable to 
1972 et seg. (These amendments are still subject to dota od revision and 
are not expected to be enacted soon.) 


Technical Notes: Paragraph 20(1)(c) is the principal provision 
dealing with interest deductibility. In addition to a generic 
description of indebtedness on which interest may be deductible 
in computing a taxpayer’ s income, this paragraph identifies cer- 
tain other — in ili a _— — treatment is 
provided. : S 


This anenduibnt adds two new dbplingelbic to pata 
20(1)(c), dealing with interest on borrowed money used to make 
employer and shareholder loans described in section 80.4. Sub- 
paragraph 20(1)(c)(v) confirms, subject to the overriding condi- 
tion in paragraph 20(1)(c) and section 67 that the expense be rea- 


sonable in the circumstances, the deductibility of interest on 


borrowed money used by a taxpayer to pale a loan 1: an em- 
ployee or prospective employee. — _ 


Subparagraph 20(1)(c)(vi) governs the treatment ie oe 


money used Ms or on behalf oe a Ves a to make a loan to or 


or a reasonable amount in respect thereof, whichever 
is the lesser; 


Federal budget, Supplementae information, 
18, 2003: Rca of ie and 6 ES 


propriate tax results where a Eupayer derive’ a tax. Hoss a 
deducting interest expenses, even if under any objective standard 


there is no reasonable expectation that the taxpayer would earn 
any income (as opposed to capi ains). or where the presence 
or the prospect of revenue (as opposed to income net of ex- 


penses) is enough to conclude that an a was incurred 


“for the purpose of earning income”. 


Neither of these results is consistent with appropriate tax policy, 


nor would they have been generally expected under prior ‘law and 
practice. Therefore legislative. amendments to the Income Tax 
Act will be considered in order to provide continuity. in this im- 
portant area of the law. Before finalizing any proposals, how- 
ever, the Department of Finance will release them for public con- 
sultation, with a general goal of ensuring that they restore 
continuity with the aaa: deine before these recent 
court decisions. 


Notes: See now proposed 3.1, which paitially’ added these esac 


Related Provisions: 3.1(1) — No deduction without reasonable expec- 
tation of profit; 9(3) — Capital gains not included in income from pro- 
perty; 15.1(2)(a), 15.1(4) — Small business development bonds; 16(1) — 
Income and capital combined; 16(6)— Indexed debt obligations — 
amount deemed paid as interest; 17 — Loan to non-resident; 18(1)(e) — 
No deduction for contingent reserve; 18(1)(g) — Interest on income 
bonds; 18(1)(t) — No deduction for interest paid on late payments of in- 
come tax; 18(1)(v) — No deduction to authorized foreign bank except 
under 20.2; 18(2) — Limitation — interest and property taxes on land; 
18(4)-(8) — Thin capitalization — limitation on interest deductibility; 
18(9)-(9.2) — Prepaid interest; 18(11)—No deduction for interest on 
money borrowed to make RRSP or certain other contributions; 20(1)(e) — 
Expense of borrowing money; 20(1)(f) — Amounts paid in satisfaction of 
the “principal amount’; 20(1.2) — Definitions in 12.2(11) apply; 20(2) — 
Borrowed money; 20(2.1) — Limitation; 20(2.2) — Life insurance policy; 
20(3), (3.1) — Borrowed money; 20(14)— Accrued bond _ interest; 
20.1(1) — Borrowed money where property is disposed of; 20.3 — Weak 


rua . 
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currency debt — limitation on interest deduction; 21(1)-(4) — Capitaliz- 
ing interest; 60(d) — Annual interest accruing in respect of estate tax or 
succession duties; 67.2 — Interest on money borrowed for passenger vehi- 
cle; 80.5 — Deemed interest — employee deduction re funds borrowed to 
purchase auto or aircraft; 110.6(1) — “investment expense”; 118.62 — 
Credit for interest paid on student loans; 127.52(1)(b), (c), (¢.2), (€.1) — 
Limitation on deduction for minimum tax purposes; 133(1) — No interest 
deduction to NRO; 137(4.1) — Interest deemed paid on certain reductions 
of capital by credit union; 138(5)(b) — Insurers — limitation; 
212(1)(b) — Non-resident withholding tax on interest; 218 — Loan to 
wholly-owned subsidiary. See additional Related Provisions at end of s. 
20. 


History: Subpara. 20(1)(c)(iv) substituted by 1994, c. 7, Sch. If (1991, c. 
49), subsec. 15(1), applicable with respect to contracts last acquired after 
1989. Subpara. 20(1)(c)(iv) formerly read: 


(iv) borrowed money used to acquire an interest in an annuity con- 
tract to which section 12.2 applies, except that, where annuity pay- 
ments have commenced under the contract in a preceding taxation 
year, the amount of interest paid or payable in the year shall not be 
deducted to the extent that it exceeds the amount included under 
that section or under paragraph 56(1)(d.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in computing 
the taxpayer’s income for the year with respect to the taxpayer’s 
interest in the contract, 


Selected Cases [para. 20(1)(c)]: 722540 Ontario Inc. v. R., [2003] 3 
C.T.C. 1 (FCA); aff’ g [2002] 1 C.T.C. 2872 (TCC) (Series of transactions 
was for sole purpose of creating interest expense; deduction disallowed); 
Penn Ventilator Canada Ltd., [2002] 2 C.T.C. 2636 (TCC) (Interest de- 
ductible where income-earning capacity of borrower would have been de- 
pleted by making payments from existing resources); Singleton v. R., 
[2002] 1 C.T.C. 121 (SCC); aff’g [1999] 3 C.T.C. 446 (FCA) (“Economic 
reality” approach rejected and taxpayer entitled to change mind as to pur- 
pose of borrowed funds); Ludmer v. MNR, [2002] 1 C.T.C. 95 (SCC); 
rev’ g [1999] 3 C.T.C. 601 (FCA) (Test for deductibility is reasonable ex- 
pectation of income at time investment is made. Income is “gross,” not 
“net” income); Shell Canada Ltd. v. R., [1999] 4 C.T.C. 313 (SCC); rev’g 
Shell Canada Ltd. v. R., [1998] 2 C.T.C. 207 (FCA); rev’g on other 
grounds [1997] 3 C.T.C. 2238 (TCC) (Economic realities cannot change 
bona fide legal relationships); Hudson Bay Mining & Smelting Co. v. R., 
[1999] 3 C.T.C. 76 (FCA) (Issuer of debentures repurchased had obliga- 
tion to pay interest to date of repurchase); Robitaille v. R., [1997] 3 C.T.C. 
3031 (TCC) (Interest on financing of personal assets not deductible); 
Parthenon Investments Ltd. v. R., [1997] 3 C.T.C. 152 (FCA) (Novation 
did not create a borrower-lender relationship); Chase Manhattan Bank of 
Canada y. R., [1997] 2 C.T.C. 3097 (TCC) (Interest on money borrowed 
to pay dividends not deductible); 74712 Alberta v. MNR (formerly Cal- 
Gas), [1997] 2 C:T.C. 30 (FCA) (Use of borrowed funds was to honour 
guarantee, not for use in business); Barbican Properties Inc. v. Canada, 
[1997] 1 C.T.C. 2383 (FCA) (Deferred interest held to be contingent and 
not deductible); Sherway Centre Ltd. vy. Canada, [1996] 3 C.T.C. 2687 
(TCC) (“Participating” interest was not “interest”); Hudson Bay Mining 
Smelting Co. v. Canada, [1996] 2 C.T.C. 2245D (TCC) (Payment for ac- 
crued interest is for an expectancy to receive interest and is not itself 
interest); Ludco Enterprises Ltd. vy. Canada, {|1996] 3 C.T.C. 74 (FCA) 
(Previous treatment by Minister not binding); Redclay Holdings Ltd. v. 
Canada, [1996] 2 C.T.C. 2347 (TCC) (Deduction disallowed in respect of 
particular year since obligation to pay was contingent, although eventually 
absolute); Tennant v. MNR, [1996] 1 C.T.C. 290 (SCC) (Deductibility of 
interest not related to value of property acquired, especially replacement 
property, but to original purpose of loan); Canwest Broadcasting Ltd. v. 
Canada, [1995] 2 C.T.C. 2780 (TCC) (Interest incurred for purpose of 
gaining access to tax losses of unrelated company not deductible); Joy v. 
Canada, [1995] 1 C.T.C. 2834 (TCC) (Reference to draft legislation not 
permitted as guide to interpretation); Mark Resources Inc. v. Canada, 
[1993] 2 C.T.C. 2259 (TCC) (Interest on money borrowed to contribute 
capital to foreign affiliate for latter to earn investment income and use 
foreign tax losses not deductible; “income” means gross revenue from use 
of money; “reasonable. amount” of interest need not exceed revenue); 
Morscher (A.A.) v. MNR, [1992] 2 C.T.C. 2534 (TCC) (Interest on money 
used by lawyer to finance work in progress deductible); Grenier v. MNR, 
[1992] 1.C.T.C. 2703: (TCC); aff'd [1998] 3.C-1.€. 243 (FETD)(Tax- 
payer allowed to deduct interest only on portion of loan used to earn 
income); Kalef v. MNR, [1992] 1 C.T.C. 2771 (TCC) (Interest on loan for 
share purchase deductible only for year of purchase); Goulard vy. MNR, 
[1992] 1 C.T.C. 2396 (TCC) (Interest expenses in respect of share 
purchase arose from legal obligation to repay borrowed money for purpose 
of earning income); R. v. Attaie, [1990] 2 C.T.C. 157 (FCA) (Deductibility 
determined by current use of borrowed money, not original use); Holotnak 
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v. R., [1990] 1 C.T.C. 13 (FCA) (Deduction of interest disallowed when 
mortgage funds used to purchase residence); Malik v. MNR, [1989] 1 
C.T.C. 316 (FCTD) (Amounts paid with respect to debts when insufficient 
connection to employment not deductible); Bowater Canadian Ltd. v. R., 
[1987] 2 C.T.C. 47 (FCA); leave to appeal to SCC refused (1987), 86 N.R. 
265 (note), (sub nom. Bowater Can. Ltd. vy. MNR) (Holding company ren- 
dering technical and administrative services to subsidiaries disallowed in- 
terest deduction when not in business of financing); R. v. Bronfman Trust, 
[1987] 1 C.T.C. 117 (SCC) (Relevancy of current use rather than original 
use of borrowed funds when assessing deductibility of interest payments); 
Emerson v. R., [1986] 1 C.T.C. 422 (FCA); leave to appeal to SCC refused 
[1986] 1 SCR vii, 70 N.R. 160n (June 12, 1986) (Interest disallowed 
where money borrowed to repay previous loan on shares no longer 
owned); R. v. Terra Mining & Exploration Ltd. (NPL), [1984] C.T.C. 176 
(FCTD) (Accounting method used in financial statements must be the 
same for interest expense claims); Sternthal v. R., [1974] C.T.C. 851 
(FCTD) (Interest paid on borrowed money subsequently loaned interest- 
free to children not deductible); MNR v. Mid-West Abrasive Co. of 
Canada Ltd., [1973] C.T.C. 548 (FCTD) (Interest payments on borrowed 
money not deductible prior to year in which money used); Trans-Prairie 
Pipelines Ltd. v. MNR, [1970] C.T.C. 537 (Exch.) (Interest and legal ex- 
penses deductible on money borrowed to redeem preferred shares); DWS 
Corp. v. MNR, [1968] C.T.C. 65 (Exch.); aff'd [1969] C.T.C. vi (SCC) 
(Interest on money borrowed from subsidiary and loaned to another disal- 
lowed when loan not made for purpose of earning income). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-80: Interest on money borrowed to redeem 
shares or pay dividends; [T-104R2: Deductibility of fines or penalties; IT- 
121R3: Election to capitalize cost of borrowed money (archived); IT- 
153R3: Land developers — subdivision and development costs and carry- 
ing charges on Jand; IT-265R3: Payments of income and capital combined 
(archived); IT-315: Interest expense incurred for the purpose of winding- 
up or amalgamation; IT-341R3: Expenses of issuing or selling shares, 
units in a trust, interests in a partnership or syndicate, and expenses of 
borrowing money; IT-355R2: Interest on loans to buy life insurance poli- 
cies and annuity contracts, and interest on policy loans. (archived); IT- 
362R: Patronage dividends; IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt; IT-445: Deduction of interest 
on borrowed funds which are loaned at less than a reasonable rate; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived); IT-498: Deductibility of interest on money borrowed to reloan 
to employees or shareholders; IT-533: Interest deductibility and related 
issues. 


Information Circulars: 88-2, paras. 19, 20:, General anti-avoidance 
rule — section 245 of the Income Tax Act; 88-2, Supplement, para. 5: 
General anti-avoidance rule. 


1.T. Technical News: No. 3 (loss utilization within a corporate group; 
use of a partner’s assets by a partnership; interest-bearing note issued in 
consideration for the redemption or repurchase of shares); No. 16 
(Sherway Centre case; Shell Canada and Canadian Pacific cases; Parthe- 
non Investments case); No. 18 (C.R.B. Logging, Ludco Enterprises, Byram 
and Singleton cases). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-14: 
Non-arm’s length interest charges; ATR-16: Inter-company dividends and 
interest expense; ATR-41: Convertible preferred shares; ATR-43: Utiliza- 
tion of a non-resident-owned investment corporation as a holding corpora- 
tion; ATR-44: Utilization of deductions and credits within a related corpo- 
rate group; ATR-59: Financing exploration and development through 
iimited partnerships. 


Forms: T2210: Verification of policy loan interest by the insurer. 


(d) compound interest — an amount paid in the 
year pursuant to a legal obligation to pay interest on an 
amount that would be deductible under paragraph (c) 
if it were paid in the year or payable in respect of the 
year; 
Related Provisions: 18(11)—Limitation; 20(2.1) — Limitation; 
20(2.2) — Life insurance policy; 21(1)-(4) — Cost of borrowed money; 
67.2 — Interest on money borrowed for passenger vehicle; 67.3 — Limi- 
tation re motor vehicle expenses; 127.52(1)(b), (c), (c.2), (e.1) — Limita- 
tion on deduction for minimum tax purposes; 138(5)(b) — Insurers — 
limitation; 248(1) — “Borrowed money”. See additional Related Provi- 
sions at end of s. 20. 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-355R2: Interest on loans to buy life insurance 
policies and annuity contracts, and interest on policy loans (archived); IT- 


S. 20(1)(e)(iv.1)(C) 


362R: Patronage dividends; IT-533: Interest deductibility and related 
issues. 


Advance Tax Rulings: ATR-4: Exchange of interest rates. 
Forms: T2210: Verification of policy loan interest by the insurer. 


(e) expenses re financing — such part of an 
amount (other than an excluded amount) that is not 
otherwise deductible in computing the income of the 
taxpayer and that is an expense incurred in the year or 
a preceding taxation year 


(1) in the course of an issuance or sale of units of 
the taxpayer where the taxpayer is a unit trust, of 
interests in a partnership or syndicate by the part- 
nership or syndicate, as the case may be, or of 
shares of the capital stock of the taxpayer, 


(ii) in the course of a borrowing of money used by 
the taxpayer for the purpose of earning income 
from a business or property (other than money used 
by the taxpayer for the purpose of acquiring pro- 
perty the income from which would be exempt), 


(ii.1) in the course of incurring indebtedness that is 
an amount payable for property acquired for the 
purpose of gaining or producing income therefrom 
or for the purpose of gaining or producing income 
from a business (other than property the income 
from which would be exempt or property that is an 
interest in a life insurance policy), or 


(11.2) in the course of a rescheduling or restructur- 
ing of a debt obligation of the taxpayer or an as- 
sumption of a debt obligation by the taxpayer, 
where the debt obligation is 


(A) in respect of a borrowing described in sub- 

paragraph (ii), or 

(B) in respect of an amount payable described 

in subparagraph (11.1), : 
and, in the case of a rescheduling or restructuring, 
the rescheduling or restructuring, as the case may 
be, provides for the modification of the terms or 
conditions of the debt obligation or the conversion 
or substitution of the debt obligation to or with a 
share or another debt obligation, 


(including a commission, fee, or other amount paid or 
payable for or on account of services rendered by a 
person as a salesperson, agent or dealer in securities in 
the course of the issuance, sale or borrowing) that is 
the lesser of 


(ii1) that proportion of 20% of the expense that the 
number of days in the year is of 365 and 


(iv) the amount, if any, by which the expense ex- 
ceeds the total of all amounts deductible by the tax- 
payer in respect of the expense in computing the 
taxpayer’s income for a preceding taxation year, 


and, for the purposes of this paragraph, 
(iv.1) “excluded amount” means 


(A) an amount paid or payable as or on account 
of the principal amount of a debt obligation or 
interest in respect of a debt obligation, 


(B) an amount that is contingent or dependent 
on the use of, or production from, property, or 


(C) an amount that is computed by reference to 
revenue, profit, cash flow, commodity price or 
any other similar criterion or by reference to 
dividends paid or payable to shareholders of 
any class of shares of the capital stock of a 
corporation, 
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(v) where in a taxation year all debt obligations in 
respect of a borrowing described in subparagraph 
(ii) or in respect of indebtedness described in sub- 
paragraph (ii.1) are settled or extinguished (other- 
wise than in a transaction made as part of a series 
of borrowings or other transactions and repay- 
ments), by the taxpayer for consideration that does 
not include any unit, interest, share or debt obliga- 
tion of the taxpayer or any person with whom the 
taxpayer does not deal at arm’s length or any part- 
nership or trust of which the taxpayer or any per- 
son with whom the taxpayer does not deal at arm’s 
length is a member or beneficiary, this paragraph 
shall be read without reference to the words “the 
lesser of” and to subparagraph (ii1), and 


(vi) where a partnership has ceased to exist at any 
particular time in a fiscal period of the partnership, 


(A) no amount may be deducted by the partner- 
ship under this paragraph in computing its in- 
come for the period, and 


(B) there may be deducted for a taxation year 
ending at or after that time by any person or 
partnership that was a member of the partner- 
ship immediately before that time, that propor- 
tion of the amount that.would, but for this sub- 
paragraph, have been deductible under this 
paragraph by the partnership in the fiscal period 
ending in the year had it continued to exist and 
had the partnership interest not been redeemed, 
acquired or cancelled, that the fair market value 
of the member’s interest in the partnership im- 
mediately before that time is of the fair market 
value of all the interests in the partnership im- 
. mediately before that time; 


Related Provisions: 18(11) — Limitation; 20(1)(e.1) — Deduction for 
annual fees, etc.; 20(1)(e.2) — Premiums on life insurance used as collat- 
eral; 20(3) — Use of borrowed money; 21(1)-(4) — Cost of borrowed 
money; 53(2)(c)(x) — Deduction from adjusted cost base of partnership 
interest; 87(2)g.6) — Amalgamations — continuing corporation; 
110.6(1) — “investment expense”; 127.52(1)(b), (c), (c.2), (e.1) — Limi- 
tation on deduction for minimum tax purposes; 142.7(8)(c) — Application 
to debt transferred to foreign bank branch by Canadian affiliate; 248(1) — 
“Borrowed money”; 248(10) — Series of transactions. See additional Re- 
lated Provisions at end of s. 20. 


History: The opening words of para. 20(1)(e) and the portion of para. 
20(1)(e) between subparas. (11.2) and (iii) amended, and subpara. (iv.1) ad- 
ded, by 2001, c. 17, subsecs. 13(2) to (4), applicable to expenses incurred 
by a taxpayer after November 1999, other than expenses incurred pursuant 
to a written agreement made by the taxpayer before December 1999. The 
amended portions formerly read: 


(e) such part of an amount that is not otherwise deductible in com- 
puting the income of the taxpayer and that is an expense incurred in 
the year or a preceding taxation year 


(including a commission, fee or other amount paid or payable for or 
on account of services rendered by a person as a salesperson, agent 
or dealer in securities in the course of the issuance, sale or borrow- 
ing, but not including any amount that is paid or payable as or on 
account of the principal amount of the indebtedness or as or on ac- 
count of interest) that is the lesser of 


The portion of para. 20(1)(e) between subparas. (ii.2) and (iii) amended by 
1998, c. 19, subsec. 81(1), applicable to expenses incurred after 1987. 
That portion formerly read: 


(including a commission, fee or other amount paid or payable for or 

on account of services rendered by a person as a salesperson, agent 
or dealer in securities in the course of the issuance, sale or borrow- 
ing, but not including any amount that is a payment described in 
paragraph 18(9.1)(c) or (d) nor any amount paid or payable as or on 
account of the principal amount of the indebtedness or as or on ac- 
count of interest) that is the lesser of 


Income Tax Act, Part I, Division B 


That portion of para. 20(1)(e) between subparas. (ii) and (iii) (subparas. 
(ii.1) and (ii.2) being added) substituted by 1994, c. 21, subsec. 12(1), ap- 
plicable to expenses incurred after 1987. That portion of the para. formerly 
read: 


(including a commission, fee or other amount paid or payable for or 

on account of services rendered by a person as a salesman, agent or 
dealer in securities in the course of the issuance, sale or borrowing, 
but not including any amount paid or payable as or on account of 
the principal amount of the indebtedness or as or on account of in- 
terest) that is the lesser of, 


Subpara. 20(1)(e)(v) substituted by 1994, c. 21, subsec. 12(2), applicable 
to expenses incurred after 1987. That subpara. formerly read: 


(v) where in a taxation year all debt obligations in respect of a bor- 
rowing are settled or extinguished (otherwise than in a transaction 
made as part of a series of borrowings or other transactions and re- 
payments) by the taxpayer for consideration that does not include 
any unit, interest, share or debt obligation of the taxpayer or any 
person with whom the taxpayer does not deal at arm’s length or any 
partnership or trust of which the taxpayer or any person with whom 
the taxpayer does not deal at arm’s length is a member or benefici- 
ary, this paragraph shall be read without reference to the words “the 
lesser of’ and to subparagraph (iii), and 


Selected Cases [para. 20(1)(e)]: B/ Services Co. v. R., [2004]. 2 
C.T.C. 2169 (TCC) (Shareholder communications and expenses of statu- 
tory compliance deductible as current expenses); Besse v. MNR, [1999] 3 
C.T.C. 52 (FCA) (Expenses of syndicate were expenses of its members); 
Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 (FCA) (Liability to pay 
tax did not result in deductible bad debt); Sherway Centre Ltd. v. Canada, 
[1996] 3 C.T.C. 2687 (TCC) (“Participating” interest was not “interest’); 
228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price rectifica- 
tion was eligible capital expenditure, not current expense or cost of 
borrowing); R. v. Royal Trust Corp. of Canada, [1983] C.T.C. 159 (FCA) 
(Commission payable to broker in the course of public issue was eligible 
capital expenditure); MNR v. Yonge-Eglinton Building Ltd., [1974] C.T.C. 
209 (FCA) (Payments incidental to borrowing of money under financing 
agreement for construction of building deductible); Riviera Hotel Co. Ltd. 
v. MNR, [1972] C.T.C. 157 (FCTD) (Bonus to discharge loan not 
deductible); Trans-Prairie Pipelines Ltd. v. MNR, {1970} C.T.C. 537 
(Exch.) (Interest and legal expenses deductible on money borrowed to re- 
deem preferred shares). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
121R3: Election to capitalize cost of borrowed money (archived); IT- 
341R3: Expenses of issuing or selling shares, units in a trust, interests in a 
partnership or syndicate, and expenses of borrowing money; IT-533: Inter- 
est deductibility and related issues. 


1.T. Technical News: No. 16 (Sherway Centre case). 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-59: 
Financing exploration and development through limited partnerships. 


(e.1) annual fees, etc. [re borrowings] — an 
amount payable by the taxpayer (other than a payment 
that is contingent or dependent on the use of, or pro- 
duction from, property or is computed by reference to 
revenue, profit, cash flow, commodity price or any 
other similar criterion or by reference to dividends 
paid or payable to shareholders of any class of shares 
of the capital stock of a corporation) as a standby 
charge, guarantee, fee, registrar fee, transfer agent fee, 
filing fee, service fee or any similar fee, that can rea- 
sonably be considered to relate solely to the year and 
that is incurred by the taxpayer 


(i) for the purpose of borrowing money to be used 
by the taxpayer for the purpose of earning income 
from a business or property (other than borrowed 
money used by the taxpayer for the purpose of ac- 
quiring property the income from which would be 
exempt income), 


(ii) in the course of incurring indebtedness that is 
an amount payable for property acquired. for the 
purpose of gaining or producing income therefrom 
or for the purpose of gaining or producing income 
from a business (other than property the income 
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from which would be exempt or property that is an 
interest in a life insurance policy), or 


(iii) for the purpose of rescheduling or restructur- 
ing a debt obligation of the taxpayer or an assump- 
tion of a debt obligation by the taxpayer, where the 
debt obligation is 


(A) in respect of a borrowing described in sub- 
paragraph (i), or 
(B) in respect of an amount payable described 
in subparagraph (11), , 
and, in the case of a rescheduling or restructuring, the 
rescheduling or restructuring, as the case may be, pro- 
vides for the modification of the terms or conditions of 
the debt obligation or the conversion or substitution of 
the debt obligation to or with a share or another debt 
obligation. 
Related Provisions: 18(11)— Limitation; 20(3) — Use of borrowed 
money; 21 — Cost of borrowed money; 87(2)G.6) — Amalgamations — 
continuing corporation; 110.6(1) — “investment expense”; 127.52(1)(b), 
(c), (c.2), (e.1) — Limitation on deduction for minimum tax purposes; 


248(1) — “Borrowed money”. See additional Related Provisions at end of 
So 040) 


History: Para. 20(1)(e.1) substituted by 1994, c. 21, subsec. 12(3), appli- 
cable to expenses incurred after 1987. That para. formerly read: 


(e.1) an amount payable by the taxpayer (other than a payment that 
is contingent or dependent upon the use or production from property 
or is computed by reference to revenue, profit, cash flow, commod- 
ity price or any other similar criterion or by reference to dividends 
paid or payable to shareholders of any class of shares of the capital 
stock of a corporation) as a standby charge, guarantee fee, registrar 
fee, transfer agent fee, filing fee, service fee or any similar fee, that 
may reasonably be considered to relate solely to the year and that 
relates to money borrowed by the taxpayer and used by the taxpayer 
for the purpose of earning income from a business or property 
(other than money used by the taxpayer for the purpose of acquiring 
property the income from which would be exempt); 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-341R3: Expenses of issuing or selling shares, 
units in a trust, interests in a partnership or syndicate, and expenses. of 
borrowing money. 


Advance Tax Rulings: ATR-49: Long-term foreign debt.’ 


(e.2) premiums on life insurance used as col- 
lateral — such portion of the lesser of © 


(i) the premiums payable by the taxpayer under a 
life insurance policy (other than an annuity con- 
tract) in respect of the year, where 


(A) an interest in the policy is assigned to a re- 
stricted financial institution in the course of a 
borrowing from the institution, 


(B) the interest payable in respect of the bor- 
rowing is or would, but for subsections 18(2) 
and (3.1) and sections 21'and 28, be deductible 
in computing the taxpayer’s income for the 
year, and 


(C) the assignment referred to in clause (A) is 
required by the institution as collateral for the 
borrowing 


and 


(ii) the net cost of pure insurance in respect of the 
year, as determined in accordance with the regula- 
tions, in respect of the interest in the policy re- 
ferred to in clause (1)(A), 
as can reasonably be considered to relate to the 
amount owing from time to time during the year by 
the taxpayer to the institution under the borrowing; 


Related Provisions: 127.52(1)(b), (c), (c.2), (e.1) — Limitation on de- 
duction for minimum tax purposes. 


1S] 


S. 20(1)(f) 


History: Para. 20(1)(e.2) added by 1994, c. 7, Sch. IL (1991, c, 49), sub- 
sec, 15(2), applicable with respect to premiums payable after 1989. 


Selected Cases [para. 20(1)(e.2)]: Quantz v. R., [2003] 1 C.T.C. 2714 
(TCC) (Policy had not been assigned to specified financial institution). 


Regulations: 308 (net cost of pure insurance). 


Interpretation Bulletins: IT-309R2: Premiums on life insurance. used 
as collateral; IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing 
money. 


(f) discount on certain obligations — an amount 
paid in the year in satisfaction of the principal amount 
of any bond, debenture, bill, note, mortgage, hypothe- 
cary claim or similar obligation issued by the taxpayer 
after June 18, 1971 on which interest was stipulated to 
be payable, to the extent that the amount so paid does 
not exceed, 


(1) in any case where the obligation was issued for 
an amount not less than 97% of its principal 
amount, and the yield from the obligation, ex- 
pressed in terms of an annual rate on the amount 
for which the obligation was issued (which annual 
rate shall, if the terms of the obligation or any 
agreement relating thereto conferred on its holder a 
right to demand payment of the principal amount 
of. the obligation or the amount outstanding as or 
on account of its principal amount, as the case may 
be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the 
highest annual rate obtainable either on the matur- 
ity of the obligation or conditional on the exercise 
of any such right) does not exceed */s of the interest 
stipulated to be payable onthe obligation, ex- 
pressed in terms of an annual rate on 


(A) the principal amount of the obligation, if no 
amount is payable on account of the principal 
amount before the maturity of the obligation, or 


(B) the amount outstanding from time to time as 
or on account of the principal amount of the ob- 
ligation, in any other case, 


the amount by which the, lesser ofthe principal 
amount of the obligation and all amounts paid in 
the year or in any preceding year in satisfaction of 
its principal amount exceeds the amount for which 
the obligation was issued, and 


(ii) in any other case, '/2 of the lesser of the amount 
so paid and the amount by which the lesser of the 
principal amount of the obligation and all amounts 
paid in the year or in any preceding taxation year in 
satisfaction of its principal amount exceeds the 
amount for which the obligation was issued; 


Related Provisions: 18(1)(f)— Payments on discounted bonds; 
18(11) — Limitation; 110.6(1) — “Investment. expense”; 127.52(1)(b), 
(c), (c.2), (e.1) — Limitation on deduction for minimum tax purposes; 
142.7(8)(c) — Application to debt transferred to foreign bank branch by 
Canadian affiliate. See additional Related Provisions and Definitions at 
end of s. 20. 


History: The opening words of para. 20(1)(f) amended to add “hypothe- 
cary claim” by 2001, c. 17, subsec. 203(1), in force June 14, 2001. 


Subpara. 20(1)(f(ii) amended by replacing the reference to the fraction 
“3/4” with a reference to the fraction “1/2” by 2001, c. 17, subsec. 13(5), 
applicable in respect of amounts that become payable after February 27, 
2000 except that, for amounts that became payable after February 27, 
2000 and before October 18, 2000, the reference to the fraction “1/2” shall 
be read as a reference to the fraction “2/3”. 


Selected Cases [para. 20(1)(f)]: /mperial Oil Ltd. v. R., 2004 Car- 
swellNat 599 (TCC) (Original issue discount deductible); 92735 Canada 
Ltd. v. R., [1999] 2 C.T.C. 2661 (TCC) (Debt becomes doubtful when col- 
lection doubtful on objective basis). 
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Interpretation Bulletins: IT-341R3: Expenses of issuing or selling 
shares, units in a trust, interests in a partnership or syndicate, and expenses 
of borrowing money; IT-533: Interest deductibility and related issues. 


i.T. Technical News: No. 25 (foreign exchange losses). 


(g) share transfer and other fees — where the 
taxpayer is a corporation, 


(i) an amount payable in the year as a fee for ser- 
vices rendered by a person as a registrar of or agent 
for the transfer of shares of the capital stock of the 
taxpayer or as an agent for the remittance to share- 
holders of the taxpayer of dividends declared by it, 


(11) an amount payable in the year as a fee to a 
stock exchange for the listing of shares of the capi- 
tal stock of the taxpayer, and 


(111) an expense incurred in the year in the course of 
printing and issuing a financial report to sharehold- 
ers of the taxpayer or to any other person entitled 
by law to receive the report; 


Related Provisions: See Related Provisions at end of s. 20. 


Selected Cases [para. 20(1)(g)]: Boulangerie St-Augustine Inc. v. 
Canada, [1995] 2 C.T.C. 2149 (TCC) (Cost of shareholder communica- 
tions on take-over bid deductible). 


(h), (1) [Repealed under former Act] 


(j) repayment of loan by shareholder — such 
part of any loan or indebtedness repaid by the taxpayer 
in the year as was by virtue of subsection 15(2) in- 
cluded in computing the taxpayer’s income for a pre- 
ceding taxation year (except to the extent that the 
amount of the loan or indebtedness was deductible 
from the taxpayer’s income for the purpose of comput- 
ing the taxpayer’s taxable income for that preceding 
taxation year), if it is established by subsequent events 
or otherwise that the repayment was not made as part 
of a series of loans or other transactions and 
repayments; 

Related Provisions: 20(3) — Use of borrowed money; 110.6(1) — “in- 

vestment expense”; 227(6.1) — Repayment of loan by shareholder when 


shareholder is non-resident; 248(10) — Series of transactions. See addi- 
tional Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


1.T. Technical News: No. 3 (paragraphs 15(2)(b) and 20(1)(j)). 


(k) [Repealed under former Act] 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale- 
leaseback agreements (archived). 


(1) doubtful or impaired debts — a reserve deter- 
mined as the total of 


(1) a reasonable amount in respect of doubtful debts 
(other than a debt to which subparagraph (ii) ap- 
plies) that have been included in computing the 
taxpayer's income for the year or a preceding taxa- 
tion year, and 


(ii) where the taxpayer is a financial institution (as 
defined in subsection 142.2(1)) in the year or a tax- 
payer whose ordinary business includes the lending 
of money, an amount in respect of properties (other 
than mark-to-market properties, as defined in that 
subsection) that are 


(A) impaired loans or lending assets that are 
specified debt obligations (as defined in that 
subsection) of the taxpayer, or 


(B) impaired loans or lending assets that were 
made or acquired by the taxpayer in the ordi- 
nary course of the taxpayer’s business of insur- 
ance or the lending of money 
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equal to the total of 


(C) the percentage (not exceeding 100%) that 
the taxpayer claims of the prescribed reserve 
amount for the taxpayer for the year, and 


(D) in respect of loans, lending assets or speci- 
fied debt obligations that are impaired and for 
which an amount is not deductible for the year 
because of clause (C) (each of which in this 
clause is referred to as a “‘loan’”), the taxpayer’s 
specified percentage for the year of the lesser of 


(1) the total of all amounts each of which is a 
reasonable amount as a reserve (other than 
any portion of which is in respect of a 
sectoral reserve) for a loan in respect of the 
amortized cost of the loan to the taxpayer at 
the end of the year, and 


(II) the amount determined by the formula 


0.9M —N 
where 


M is the amount that is the taxpayer’s re- 
serve or allowance for impairment (other 
than any portion of the amount that is in 
respect of a sectoral reserve) for all loans 
that is determined for the year in accor- 
dance with generally accepted account- 
ing principles, and 


N is the total of all amounts each of which 
is the specified reserve adjustment for a 
loan (other than an income bond, an in- 
come debenture, a small business bond 
or small business development bond) for 
the year or a preceding taxation year; 


Related Provisions: 12(1)(d) — Income inclusion in following year; 
12(4.1) — Regular interest income rules do not apply where 20(1)(1)(i1) 
applies; 16(7)— Indexed debt obligation rules do not apply where 
20(1)()Gi) applies; 18(1)(s) — Limitation on deduction by insurer or 
money lender; 20(1)(p)— Bad debt deduction; 20(2.3) — Sectoral re- 
serve; 20(2.4) — Specified percentage; 20(27) — Non-arm’s length acqui- 
sition of loan or lending asset; 20(30) — Specified reserve adjustment: 
22(1) — Sale of accounts receivable; 34.2(2)(c) — Maximum _ reserve 
deemed claimed for purposes of 1995 stub period income; 79.1(8) — 
Creditor cannot deduct amount for bad or impaired debt where property 
seized; 87(2)(g) — Amalgamations — reserves; 87(2)(h) — Amalgama- 
tions — debts; 87(2.2)— Amalgamation of insurance corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations; 111(5.3) 
Doubtful debts and bad debts; 138(5)(a) — Deductions not allowed; 
138(11.31)(b) — Change in use rule for insurance properties does not ap- 
ply for purposes of 20(1)(1); 142.3(1)(c) — Amount deductible in respect 
of specified debt obligation; 142.3(4) — Specified debt obligation rules do 
not apply where 20(1)(1)Gi) applies; 142.7(7) — Application to foreign 
bank branch on transfer of business from affiliate; 149(10)(a.1) — Exempt 
corporations; 257 — Formula cannot calculate to less than zero; Reg. 
2405(3)“gross Canadian life investment income’(d), (i) — Inclusion in 
life insurer’s income for following year. See additional Related Provisions 
at end of s. 20. 


History: Para. 20(1)(1) amended by 1998, c. 19, subsec. 81(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer elects in writing to have the amendment 
apply to the year and files the election with the Minister of National 
Revenue before October 1998. 


The para. formerly read: 


(1) reserve for doubtful debts — a reserve determined as the total 
of 


(i) a reasonable amount in respect of doubtful debts that have 
been included in computing the income of the taxpayer for that 
year or a preceding year, and 


(ii) where the taxpayer is a financial institution (as defined in 
subsection 142.2(1)) in the year or a taxpayer whose ordinary 
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Subdivision b — Income or Loss from a Business or Property 


business includes the lending of money, an amount in respect of 
properties (other than mark-to-market properties, as defined in 
that subsection) that are doubtful loans or lending assets that 
were made or acquired by the taxpayer in the ordinary course of 
the taxpayer’s business of insurance or the lending of money or 
that were specified debt obligations (as defined in that subsec- 
tion) of the taxpayer, equal to the total of 


(A) the prescribed reserve amount for the taxpayer for the 
year, and 


(B) in respect of doubtful loans or lending assets for which 
an amount was not deducted for the year by reason of 
clause (A) (in this clause referred to as the “loans”), the 
lesser of 


(I) a reasonable amount as a reserve for the loans in 
respect of the amortized cost of the loans to the tax- 
payer at the end of the year, and 


(IL) the product obtained when the total of 


1. that part of the reserve for the loans reported in 
the financial statements of the taxpayer for the year 
that is in respect of the amortized cost to the tax- 
payer at the end of the year of the loans, and 


2. the total of all amounts included under subsec- 
tion 12(3) or paragraph 142.3(1)(a) in computing 
the taxpayer’s income for the year or a preceding 
taxation year to the extent that those amounts re- 
duced the part of the reserve referred to in sub-sub- 
clause | 


is multiplied by one minus the prescribed recovery 
rate, 


or such lesser amount as the taxpayer may claim where the 
lesser amount is the total of a percentage of the amount deter- 
mined under clause (A) and the same percentage of the amount 
determined under clause (B); 


The opening words. of subpara. 20(1)(I)(ji) and sub-subcl. 
20(1)(1)Gi)(B)T1)2 amended by 1998, c. 19, subsec. 81(2) and (3), applica- 
ble to taxation years that end after February 22, 1994. The opening words 
and sub-subcl. formerly read: 


(11) an amount in respect of doubtful loans or lending assets of a 
taxpayer who was an insurer or whose ordinary business included 
the lending of money, made or acquired by the taxpayer in the ordi- 
nary course of the taxpayer’s business of insurance or the lending of 
_money, equal to the total of 


2. the total of all amounts included in computing the taxpayer’s in- 
come under subsection 12(3) for the year ora preceding taxation 
year to the extent that those amounts reduced the part of the reserve 
referred to in sub-subclause | 


Selected Cases [para. 20(1)(I)]: Stokesly Ltd. v. MNR, [1996] 3 C.T.C. 
2928 (TCC) (Change in structure of business did not alter character of 
business or character of inventory); Monaghan v. Canada, [1996] 2 C.T.C. 
2169 (TCC) (Significant events occurring well after year-end do not affect 
determination of bad debt); Rostland Corp. v. Canada, [1995] 2 C.T.C. 
2276 (TCC) (Interest income in heavily leveraged real estate venture was 
income from an active business and not FAPI); Remington v. Canada, 
[1995] 1 C.T.C..9 (FCA) (Reserve allowed where conduct of taxpayer was 
adventure in nature of trade); Gibraltar Mines Ltd. v. R., [1983] C.T.C. 
261 (FCA) (Agreement that taxpayer would mine adjacent property; costs 
transferred to adjacent owner attributed to trading debts; reserve 
permitted). 

Regulations: 8000(a) (prescribed reserve amount). 

1.T. Application Rules: 23(5)“investment interest”. 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-188R: Sale of 
accounts receivable; IT-291R3: Transfer of property to a corporation 
under subsection 85(1); IT-302R3; Losses of a corporation — the effect 
that acquisitions of control, amalgamations, and windings-up have on their 
deductibility — after January 15, 1987; IT-442R: Bad debts and reserve 
for doubtful debts; IT-505: Mortgage foreclosures and conditional sales 
repossessions (archived). 

Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser. 


(1.1) reserve for guarantees, etc. —a reserve in 


respect of credit risks under guarantees, indemnities, 
letters of credit or other credit facilities, bankers’ ac- 
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ceptances, interest rate or currency swaps, foreign ex- 
change or other future or option contracts, interest rate 
protection agreements, risk participations and other 
similar instruments or commitments issued, made or 
assumed by a taxpayer who was an insurer or whose 
ordinary business included the lending of money in fa- 
vour of persons with whom the taxpayer deals at arm’s 
length in the ordinary course of the taxpayer’s busi- 
ness of insurance or the lending of money, equal to the 
lesser of 


(i) a reasonable amount as a reserve for credit risk 
losses of the taxpayer expected to arise after the 
end of the year under or in respect of such instru- 
ments or commitments, and 


(ii) 90% of the reserve for credit risk losses of the 
taxpayer expected to arise after the end of the year 
under or in respect of those instruments or commit- 
ments determined for the year in accordance with 
generally accepted accounting principles, 


or such lesser amount as the taxpayer may claim; 


Related Provisions: 12(1)(d.1) — Income inclusion in following year; 
20(27) —Non-arm’s length acquisition of loan or lending assets; 
34.2(2)(c) — Maximum reserve deemed claimed for purposes of 1995 
stub period income; 87(2)(g) — Amalgamations — reserves; 87(2)(h) — 
Amalgamation — debts; 87(2.2) — Amalgamation of insurance corpora- 
tions; 88(1)(g)—— Winding-up of subsidiary insurance corporations; 
142.7(7) — Application to foreign bank branch on transfer of business 
from affiliate; 149(10)(a.1) — Exempt corporations. See additional Re- 
lated Provisions at end of s. 20. 


History: Subpara. 20(1)(1.1)(ii) amended by 1998, c. 19, subsec. 81(5), 
applicable 


(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer elects in writing to have the amendment 
to para. 20(1)(1) (made by 1998, c. 19, subsec. 81(4)) apply to the year 
and files the election with the Minister of National Revenue before 
October 1998. 


The subpara. formerly read: 


(ii) the product obtained when the reserve for credit risk losses of 
the taxpayer expected to arise after the end of the year under or in 
respect of such instruments or commitments reported in the finan- 
cial statements of the taxpayer for the year is multiplied by one mi- 
nus the prescribed recovery rate, 


| _ Proposed Addition — Reserve on premium 
__ received on reopening bond issue. 


Letter from Dept. of Suiehutc? October 24, 2001: 


Dear [xxx]: 


I am writing in response to your letter dated October 17, 2001 
concerning the income tax treatment of a premium received by a 
taxpayer upon the re-opening of a bond issue where the bond’s 
interest rate is higher than the market rate of interest for similar 
debt instruments at the time of such re-opening. 


You have requested that we consider recommending a provision 
that would permit a taxpayer to claim a reserve in respect of such 
a premium with the intended effect that the income tax treatment 
would follow the accounting treatment. This would avoid having 
the premium included in income at the outset, only to be offset 
by increased interest expense over the remaining term of the 
debt. 


We are sympathetic to your request. Consequently it will be rec- 
ommended to the Minister of Finance that an amendment be in- 
troduced to the Act that will have the effect of matching the pre- 
mium income and the enhanced interest expense that gives rise to 
the premium. Our recommendation regarding the timing of the 
effective date will likely depend on the exact nature of our rec- 
ommendation, however, we would, at a minimum, recommend 
that a taxpayer be able to elect to have the amendment apply to 
debts issued after 2000. 
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While I can, as:you know, offer no assurance that either the Min- 
ister or Parliament will accept our ee 1 have no 
reason to believe that this would be controversial. 


We trust that this ped addresses ht ‘concems. ; 
Yours sincerely, : 


Brian Ernewein, Director, Tax Legislation Division Tax ie 
‘icy Branch ee 


(m) reserve in respect of certain [future] goods 
and services — subject to subsection (6), where 
amounts described in paragraph 12(1)(a) have been in- 
cluded in computing the taxpayer’s income from a 
business for the year or a previous year, a reasonable 
amount as a reserve in respect of 


(i) goods that it is reasonably anticipated will have 
to be delivered after the end of the year, 


(11) services that it is reasonably anticipated will 
have to be rendered after the end of the year, 


(111) periods for which rent or other amounts for the 
possession or use of land or chattels have been paid 
in advance, or 


(iv) repayments under arrangements or understand- 
ings of the class described in subparagraph 
12(1)(a)Gi) that it is reasonably anticipated will 
have to be made after the end of the year on the 
return or resale to the taxpayer of articles other 
than bottles; 


Related Provisions: 12(1)(e)(i) — Income inclusion in following year; 
20(1)(m.2) — Deduction for amounts repaid; 20(6) — Reserve for food, 
drink or transportation; 20(7)— Where 20(1)(m) does not apply; 
20(24) — Amounts paid for undertaking future obligations; 32(1) — In- 
surance agents and brokers; 34 — Professional business; 34.2(2)(c) — 
Maximum reserve deemed claimed for purposes of 1995 stub period in- 
come; 87(2)(g) — Amalgamations — reserves; 142.7(7) — Application to 
foreign bank branch on transfer of business from affiliate; 149(10)(a.1) — 
Exempt corporations. See additional Related Provisions at end of s. 20. 


Selected Cases [para. 20(1)(m)]: Redhead Equipment Ltd. v. R., 
[2001] 3 C.T.C. 2104 (TCC) (Distinction between manufacturer’s war- 
ranty and distributor’s requirement to perform inspections); Sussex Square 
Apartments Ltd. y. R., [1999] 2 C.T.C. 2143 (TCC) (Reserve allowed on 
prepaid rent where lease assigned for less than full’ term); Westcoast 
Petroleum Ltd. v. Canada, {1989} 1 C.T.C. 363 (FCTD) (Reserve cannot 
be claimed when no services are to be rendered); J.W. Baker Agency 
(1976) Ltd. v. Canada, {1989] 1 C.T.C. 246 (FCA) (Portion of insurance 
commissions deductible when commissions earned over life of policies); 
Sears Canada Inc, v. Canada, [1989] 1 C.T.C. 127 (FCA); leave to appeal 
to SCC refused (1989), 100 N.R. 160 (note), (sub nom. Sears Can. Inc. v. 
MNR) (Maintenance agreement for appliances constituted indemnity; 
reserves disallowed); Burrard Yarrows Corp. v. R., [1988] 2 C.T.C. 90 
(FCA) (Reserve on progress payments permitted only on amounts earned 
in the year); Dixie Lee (Maritimes) Ltd. v. R., [1988] 1 C.T.C. 193 (FCTD) 
(Amount received pursuant to franchise agreement regarded as income 
when receivable). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-154R: 
Special reserves; IT-165R: Returnable containers (archived); IT-215R: 
Reserves, contingent accounts (archived); IT-261R: Prepayment of rents; 
IT-321R: Insurance agents and brokers — unearned commissions 
(archived); IT-531: Eligible funeral arrangements. 


.T. Technical News: No. 18 (Qerlikon Aérospatiale case); No. 30 
(prepaid income — whether 9(1) or 12(1)(a) applies). 


Forms: T2 SCH 13: Continuity of reserves, 


(m.1) manufacturer’s warranty reserve — where 
an amount described in paragraph 12(1)(a) has been 
included in computing the taxpayer’s income from a 
business for the year or a preceding taxation year, a 
reasonable amount as a reserve in respect of goods or 
services that it is reasonably anticipated will have to 
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be delivered or rendered after the end of the year pur- 
suant to an agreement for an extended warranty 


(i) entered into by the taxpayer with a person with 
whom the taxpayer was dealing at. arm’s length, 
and 


(ii) under which the only obligation of the taxpayer 
is to provide such goods or services with respect to 
property manufactured by the taxpayer or by a cor- 
poration related to the taxpayer, 


not exceeding that portion of the amount paid or paya- 
ble by the taxpayer to an insurer that carries on an in- 
surance business in Canada to insure the taxpayer’s li- 
ability under the agreement in respect of an outlay or 
expense made or incurred after December 11, 1979 
and in respect of the period after the end of the year; 
Related Provisions: 12(1)(e)(i) — Income inclusion in following year; 
20(24) — i 
Maximum reserve deemed claimed for purposes of 1995 stub period in- 
come; 87(2)(g), -G) — Amalgamations — reserves; 149(10)(a.1) — Ex- 
empt corporations. See additional Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(m.2) repayment of amount _ previously 
included in income — a repayment in the year by 
the taxpayer of an amount required by paragraph 
12(1)(a) to be included in computing the taxpayer’s in- 
come from a business for the year or a preceding taxa- 
tion year; 

Related Provisions: 20(1)(m) — Reserve; 87(2)(j) — Amalgamations. 

See additional Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(n) reserve for unpaid amounts — where an 
amount included in computing the taxpayer’s income 
from the business for the year or for a preceding taxa- 
tion year in respect of property sold in the course of 
the business is payable to the taxpayer after the end of 
the year and, except where the property is real pro- 
perty, all or part of the amount was, at the time of the 
sale, not due until at least 2 years after that time, a 
reasonable amount as a reserve in respect of such part 
of the amount as can reasonably be regarded as a por- 
tion of the profit from the sale; 
Related Provisions: 12(1)(e)(ii) — Income inclusion in following year; 
20(8) — No deduction in certain circumstances; 34.2(2)(c) — Maximum 
reserve deemed claimed for purposes of 1995 stub period income; 
66.2(2) — Deduction for cumulative Canadian development expenses; 
66.4(2) — Deduction for cumulative Canadian oil and gas property ex- 
penses; 72(1)(a)-—No reserve for year of death; 79.1(4),; (6)(c) — 
Deemed amount where property repossessed by creditor; 87(2)(g), (i), 
(il) — Amalgamations — reserves; 88(1)(d)()(C).— Winding-up; 
142.7(7) — Application to foreign bank branch on transfer of business 
from affiliate; 149(10)(a.1) — Exempt corporations. See additional Re- 
lated Provisions at end of s. 20. 


History: Para. 20(1)(n) amended by 1995, c. 21, subsec. 6(1), applicable 
to taxation years that end after February 21, 1994. Para. (n) formerly read: 


(n) reserve for amount not due until later year — where an 
amount has been included in computing the taxpayer’s income from 
the business for the year or for a previous year in respect of property 
sold in the course of the business and that amount or a part thereof 
is not due, 


(1) where the property sold is property other than land, until a 
day that is 


(A) more than 2 years after the day on which the property 
was sold, and 


(B) after the end of the taxation year, or 


(11) where the property sold is land, until a day that is after the 
end of the taxation year, 


a reasonable amount as a reserve in respect of such part of the 
amount so included in computing the income as may reasonably be 
regarded as a portion of the profit from the sale; 
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Selected Cases [para. 20(1)(n)]: Odyssey Industries Inc. v.. Canada, 
[1996] 2 C.T.C. 2401 (TCC) (Recaptured. CCA is not. profit from sale of 
assets; no reserve applicable where proceeds of disposition paid over 
time); R. v. Ennisclare Corp., [1984] C.T.C. 286 (FCA) (“Reasonable” 
amount as a reserve is determined in every case); Korvette Realties Ltd. v. 
R., [1976] C.T.C. 780 (FCTD) (Sum paid as commission for services to be 
rendered not subject to reserve); R. vy. Esskay Farms Ltd., [1976] C.T.C. 
24 (FCTD) (Trust company receiving proceeds of sale for its own benefit; 
reserye for amount not receivable permitted, Trust company not.acting as 
agent; tax deferral permitted); MNR v. Colford (John) Contracting Co. 
Ltd., [1962] C.T.C. 546 (SCC) (Construction holdbacks deductible until 
architect’s or engineer’s final certificate issued). 


Interpretation Bulletins: IT-109R2: Unpaid’ amounts; IT-123R6: 
Transactions involving eligible capital property; “IT-152R3: Special 
reserves — sale of land; IT-154R: Special reserves; IT-442R: Bad debts 
and reserves for doubtful debts; IT-505: Mortgage foreclosures and condi- 
tional sales repossessions (archived). 


Information Circulars: 88-2, para. 24: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Forms: T2 SCH 13: Continuity of reserves; T2069: Election in respect of 
amounts not deductible as reserves for the year of death. 


(o) reserve for quadrennial survey — such 
amount as may be prescribed as a reserve for expenses 
to be incurred by the taxpayer by reason of quadren- 
nial or other special surveys required under the Can- 
ada Shipping Act, or the regulations under that Act, or 
under the rules of any society or association for the 
classification and registry of shipping approved by the 
Minister of Transport for the purposes of the Canada 
Shipping Act; 

Related Provisions: 12(1)(h) — Inclusion into income — previous re- 

serve for quadrennial survey; 87(2)(g) — Amalgamations — reserves; 


149(10)(a.1) — Exempt corporations. See additional Related Provisions at 
end of s. 20. 


Regulations: 3600 (prescribed amount). 
(p) bad debts — the total of 


(i) all debts owing to the taxpayer that are estab- 
lished by the taxpayer to have becorne bad debts in 
the year and that have been included in computing 
the taxpayer’s income for the year or a preceding 
taxation year, and 


(i1) all amounts each of which is that part of the 
amortized cost to the taxpayer at the end of the 
year of a loan or lending asset (other than a mark- 
to-market property, as defined in ~ subsection 
142.2(1)) that is established in the year by the tax- 
payer to have become uncollectible and that, 


(A) where the taxpayer is an insurer or a tax- 
payer whose. ordinary business includes the 
lending of money, was made or acquired in the 
ordinary course of the taxpayer’s business of in- 
surance or the lending of money, or 


(B) where the taxpayer is a financial institution 
(as defined in subsection 142.2(1)) in the year, 
is a specified debt obligation (as defined in that 
subsection) of the taxpayer; 


Related Provisions: 12(1)(i) — Income inclusion — bad debts recov- 
ered; 12.4 — Bad debt inclusion; 20(1)(1) — Reserve for doubtful debts; 
20(27) — Non-arm’s length acquisition of loan or lending assets; 22(1) 
Sale of accounts receivable; 50(1)(a) — Deemed disposition where debt 
becomes bad debt; 60(f) — Deduction for bad debt on restrictive cove- 
nant; 79.1(7)(d) — Deduction by creditor for bad debt where property 
seized; 79.1(8) — No deduction for principal amount of bad debt where 
property seized by creditor; 87(2)(g), (h) — Amalgamations; 87(2.2) — 
Amalgamation of insurance corporations; 88(1)(g) — Winding-up of sub- 
sidiary insurance corporations; 111(5.3) — Doubtful debts and bad debts; 
142.3(1)(c) — Amount deductible in respect of specified debt obligation; 
142.4(1)*tax basis”(p) — Disposition of specified debt obligation by fi- 
nancial institution; 142.5(8)(d)(i) — First deemed disposition of mark-to- 
market debt obligation; 142.7(7) — Application to foreign bank branch on 


S. 20(1)(r) 


transfer of business from affiliate. See additional Related Provisions and 
Definitions at end of s. 20. 


History: Subpara. 20(1)(p)(ii) amended by 1998, c. 19, subsec. 81(6), ap- 
plicable to taxation years that end after February 22, 1994. The subpara. 
formerly read: 


(ii) all amounts each of which is that part of the amortized cost to 
the taxpayer at the end of the year of a loan or lending asset made or 

acquired in the ordinary course of business by a taxpayer who was 
an insurer or whose ordinary business included the lending of 
money established by the taxpayer to have become uncollectable in 
the year; 


Selected Cases [para. 20(1)(p)]: Loman Warehousing v. R., [1999] 4 
C.T.C. 2049 (TCC) (Not sufficient that activities were businesslike; partic- 
ular business of taxpayer to be examined); Terrador Investments Ltd. v. R., 
[1999] 3 C.T.C. 520 (FCA); leave to appeal to SCC refused (May 18, 
2000), File 27499 (No bad debt possible where statute deemed amount to 
have been received); Liampat Holdings v. Canada, [1996] 2 C.T.C. 246 
(FCTD) (Deemed interest never received allowed as bad debt); Monaghan 
v. Canada, [1996] 2 C.T,C. 2169 (TCC) (Significant events occurring well 
after year-end do not affect determination. of bad debt); Anjalie v. Canada, 
[1995] 1 C.T.C. 2802 (TCC) (Taxpayer not permitted to change year in 
which bad debt arose); Brunette Investments Ltd. et al. v. R., [1981] C.T.C. 
486 (FCTD) (Losses on advances from solvent members of related group 
to insolvent members not deductible); Picadilly Hotels Ltd. v. R., [1978] 
C.T.C. 658 (FCTD) (Recaptured capital cost allowance included in year of 
transaction); R. v. Pollock Sokoloff Holdings Corp., [1976] C.T.C. 349 
(FCA) (Bad debt disallowed where loss not arising from taxpayer’s cur- 
rent business operations); R. v. Keith Enterprises, [1976] C.T.C. 21 
(FCTD) (Unlicensed money lender allowed loss.on bad debt in ordinary 
course of its business). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-123R4: Dis- 
position of and transactions involving eligible capital property; IT-123R6: 
Transactions involving eligible capital property; IT-159R3: Capital debts 
established to be bad debts; IT-188R: Sale of accounts receivable; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 
302R3: Losses of a corporation — the effect that acquisitions of control, 
amalgamations, and windings-up have on their deductibility — after Janu- 
ary 15, 1987; IT-442R: Bad debts and reserve for doubtful debts; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived); IT-505: Mortgage foreclosures and conditional sales reposses- 
sions (archived). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser. 


(q) employer’s contributions to registered 
pension plan — such amount in respect of employer 
contributions to registered pension plans as is permit- 
ted by subsection 147.2(1); 


Related Provisions: 6(1)(a)(i) — Employer’s contribution to RPP not a 
taxable benefit; 18(1)(c)— Limitation re exempt income; 146(5) — 
Amount of premium deductible. See additional Related Provisions at end 
of s. 20. 


Selected Cases [para. 20(1)(q)]: West Hill Redevelopment Co. Ltd. v. 
MNR, [1969] C.T.C. 581 (Exch.) (Deductions disallowed for amounts paid 
to company pension plan after registration withdrawn). 


Interpretation Bulletins: IT-105: Administrative costs of pension 
plans. 


Information Circulars: 72-13R8: Employee’s pension plans. 


(r) employer’s contributions under retirement 
compensation arrangement — amounts paid by 
the taxpayer in the year as contributions under a retire- 
ment compensation arrangement in respect of services 
rendered by an employee or former employee of the 
taxpayer, other than where it is established, by subse- 
quent events or otherwise, that the amounts were paid 
as part of a series of payments and refunds, of contri- 
butions under the arrangement; 


Related Provisions: 1|2(1)(n.3) — Retirement compensation arrange- 
ment; 18(1)(0.2) — Retirement compensation arrangement; 87(2)(j.3) — 
Amalgamations — continuing corporation; 153(1)(p) — Withholding; 
227(8.2) — RCA — failure to withhold; 248(10) — Series of transactions. 
See additional Related Provisions at end of s. 20. 
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Forms: 1737-RCA: Statement of contributions paid to a custodian of a 
retirement compensation arrangement. 


(s) [Repealed under former Act] 


Selected Cases [para. 20(1)(s)]: Cam Gard Supply Ltd. v. MNR, 
[1977] C.T.C. 143 (SCC) (Taxpayer’s contribution to past service pension 
not deductible where fund under no obligation to employees); Produits 
LDG Products Inc. v. R., [1976] C.T.C. 591 (FCA) (Contributions to pen- 
sion plan deductible despite investment of contributed funds in preferred 
shares of company); Mittler Bros. of Quebec Ltd. v. MNR, [1973] C.T.C. 
182 (FCTD) (Contributions to pension plan not. deductible for past ser- 
vices of employees when taxpayer under no obligation to members to re- 
quire special payment, despite prior approval of Minister); MNR v. Inland 
Industries Ltd., [1972] C.T.C. 27 (SCC) (Payment to approved pension 
fund for past services not deductible where no obligation to make special 
payment); Western Smallware and Stationery Co. Ltd. v. MNR, [1972] 
C.T.C. 7 (FCTD) (Deductible contributions to pension plan for past ser- 
vices must be obligatory). 


(t) [Repealed under former Act] 


(u) patronage dividends — such amounts in re- 
spect of payments made by the taxpayer pursuant to 
allocations in proportion to patronage as are permitted 
by section 135; 

Related Provisions: See Related Provisions at end of s. 20. 


(v) mining taxes — such amount as is allowed by 
regulation in respect of taxes on income for the year 
from mining operations; 
Related Provisions: See Related Provisions at end of s. 20. 
Selected Cases [para. 20(1)(v)]: Rio Algom Mines Ltd. v. MNR, 


[1970] C.T.C. 53 (SCC) (Proportion of income under federal Act must be 
considered in calculation of allowance for mining taxes paid to Ontario). 


Regulations: 3900 (amount allowed). 


(v.1) resource allowance — [Phased out 2003-06 
and repealed effective 2007—see below] such 
amount as is allowed to the taxpayer for the year by 
regulation in respect of natural accumulations of pe- 
troleum or natural gas in Canada, oil or gas wells in 
Canada or mineral resources in Soi 


Application: S.C. 2003, c. 28 (Bill C-48, Royal ‘Assent Novem 
2003), subsec. 3(1), repeals para. 20(1)(v.1), applicable to 
that begin after 2006. For cach | sagen et “ ends aft 


(a) that proportion of 100% a the number or lays i 
year that are before 2003 is of the number of days int 


(b) that es of 20% that the number of oe 


(d) that proportion of 65% that the number of das in the taxation year 
that are in 2005 is of the number of days i in the ta tion year and 


(e) that proportion of 35% that the number of days i in the taxation | 
that are in 2006 is of the number of days in the taxation year. 


Related Provisions: 12(1)(z.5) — Inclusion in income of prescribed 
resource loss; 20(15) — What can be allowed by regulation; 65 — Deple- 
tion allowance; 96(1)(d) — Partnerships — no deduction for resource ex- 
penditures; 104(29) — Flow-through from trust to beneficiaries; 125.11 — 
Resource rate reduction 2003-06; 219(1)(c) — Branch tax on non-resident 
corporations. See additional Related Provisions at end of s. 20. 


Selected Cases [para. 20(1)(v.1)]: Echo Bay Mines Ltd. v. Canada, 
[1992] 2 C.T.C. 182 (FCTD) (Gains from settlement of forward sales con- 
tracts for silver were “resource profits”). 

Regulations: 1210 (amount allowed). 


Forms: T2 SCH 51: Resource allowance and depletion schedules. 


(w) employer’s contributions under profit 
sharing plan — an amount paid by the taxpayer to a 
trustee in trust for employees of the taxpayer or of a 
corporation with whom the taxpayer does not deal at 
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arm’s length, under an employees profit sharing plan 
as permitted by section 144; 
Related Provisions: 12(1)(n) — Receipts from employees profit shar- 
ing plan — inclusion in income of employer; 144(5) — Employer's con- 
tribution to trust deductible. See additional Related Provisions at end of s. 
20. 


(x) employer’s contributions under registered 
supplementary unemployment benefit plan — 
an amount paid by the taxpayer to a trustee under a 
registered supplementary unemployment benefit plan 
as permitted by section 145; 
Related Provisions: 6(1)(a)(i) — Employer’s contribution not a taxable 
benefit to employee; 18(1)(i) — No deduction except as permitted by s. 
145; 145(5) — Payments by employer deductible. See additional Related 
Provisions at end of s. 20. 


(y) employer’s contributions under deferred 
profit sharing plan — an amount paid by the tax- 
payer to a trustee under a deferred profit sharing plan 
as permitted by subsection 147(8); 


Related Provisions: 18(1)(c) — Limitation re exempt income. See ad- 
ditional Related Provisions at end of s, 20. 


(z) cancellation of lease — the proportion of an 
amount not otherwise deductible that was paid or that 
became payable by the taxpayer before the end of the 
year to a person for the cancellation of a lease of pro- 
perty of the taxpayer leased by the taxpayer to that 
person that 


(i) the number of days that remained in the term of 
the lease (including all renewal periods of the 
lease), not exceeding 40 years, immediately before 
its cancellation and that were in the year 


is of 
(11) the number of days that remained in the term of 
the lease (including all.renewal periods of the 


lease), not exceeding 40 years, immediately before 
its cancellation, 


in any case where the property was owned at the end 
of the year by the taxpayer or by a person with whom 
the taxpayer was not dealing at arm’s length and no 
part of the amount was deductible by the taxpayer 
under paragraph (z.1) in computing the jopwen Ss in- 
come for a preceding taxation year; 
Related Provisions: 13(5.5)-—Lease cancellation payment not in- 
cluded as rental payment under 13(5.4) for CCA purposes; 18(1)(q) — 
Limitation re cancellation of lease; 20(1)(z.1) — Cancellation payment 
where property not owned at end of year; 87(2)G.5) — Amalgamations — 
cancellation of lease. See additional Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-359R2: Premiums and other amounts re 
leases; IT-467R2: Damages, settlements, and similar payments. 


(z.1) idem — an amount not otherwise deductible that 
was paid or that became payable by the taxpayer 
before the end of the year to a person for the cancella- 
tion of a lease of property of the taxpayer leased by 
the taxpayer to that person, in any case where 


(i) the property was not owned at the end of the 
year by the taxpayer or by a person with whom the 
taxpayer was not dealing at arm’s length, and 


(ii) no part of the amount was deductible by the 
taxpayer under this paragraph in computing the 
taxpayer’s income for any preceding taxation year, 


to the extent of the amount thereof (or in the case of 
capital property, '/2 of the amount thereof) that was not 
deductible by the taxpayer under paragraph (z) in 
computing the taxpayer’s income for any preceding 
taxation year; 
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Related Provisions: 13(5.5)—Lease cancellation’ payment; 
18(1)(q) — Limitation re cancellation of lease; 20(1)(z) — Alternative de- 
duction for cancellation payment; 87(2)(j.5) — Amalgamations — cancel- 
lation of lease. See additional Related Provisions at end of s. 20. 


History: Para. 20(1)(z.1) amended by replacing the reference to the frac- 
tion ““/s” with a reference to the fraction “2” by 2001, c. 17, subsec. 13(6), 
applicable in respect of amounts that become payable after February 27, 
2000 except that, for amounts that became payable after February 27, 
2000 and before October 18, 2000, the reference to the fraction “'/2” shall 
be read as a reference to the fraction “7/3” 


3) ve 
Interpretation Bulletins: IT-359R2: Premiums and other amounts re 
leases; IT-467R2: Damages, settlements, and similar, payments. 


(aa) landscaping of grounds — an amount paid by 
the taxpayer in the year for the landscaping of grounds 
around a building or other structure of the taxpayer 
that is used by the taxpayer primarily for the purpose 
of gaining or producing income therefrom or from a 
business; 


Related Provisions: 18(3.1)(a)— Costs relating to construction of 
building or ownership of land. See Related Provisions at end of s. 20. 


Selected Cases [para. 20(1)(aa)]: R. v. Hampton Golf Club Ltd., 
[1986] 2 C.T.C. 403 (FCTD) (Capital cost allowance for greens and tees 
of golf course disallowed; expenses to clear trees and drain proposed fair- 
ways not deductible); Qualico Developments Ltd. v. R., [1984] C.T.C. 122 
(FCA) (Costs of landscaping grounds deductible when part of cost. of in- 
ventory in year of sale). 


Interpretation Bulletins: IT-296: Landscaping of grounds (archived); 
IT-304R2: Condominiums; IT-485: Cost of clearing or levelling land [to 
be amended re golf courses, per I.T. Technical News No. 20]. 


1.T. Technical News: No. 20 (tax treatment of golf courses). 


(bb) fees paid to investment counsel — an 
amount other than a commission paid by the taxpayer 
in the year to a person 


(i) for advice as to the advisability of purchasing or 
selling a specific share or security of the taxpayer, 
or 


(ii) for services in respect of the administration or 
management of shares or securities of the taxpayer, 


if that person’s principal business 


(ili) is advising others as to the advisability of 
purchasing or selling specific shares or securities, 
or 


(iv) includes the provision of services in respect of 
the administration or management of shares or 
securities; 
Related Provisions: 18(1)(u) — Investment counsel fees for RRSP or 
RRIF are non-deductible; 87(2.2) — Amalgamation of insurance corpora- 
tions; 88(1)(g)— Winding-up of subsidiary insurance corporations; 
110.6(1) — “investment expense”. See additional Related Provisions at 
end of s. 20. 


Selected Cases [para. 20(1)(bb)]: Bond Estate v. R., [1999] 1 C.T.C. 
2181 (TCC) (Fees for protection of assets not deductible); Richard v. R., 
[1998] 4 C.T.C. 2671 (TCC) (Investment counsel fees re buildings al- 
lowed as deduction). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-238R2: Fees paid to investment counsel. 
(cc) expenses of representation [lobbying] — 
an amount paid by the taxpayer in the year as or on 
account of expenses incurred by the taxpayer in mak- 
ing any representation relating to a business carried on 
by the taxpayer, 
(i) to the government of a country, province or 
state or to a municipal or public body performing a 
function of government in Canada, or 


(ii) to an agency of a government or of a municipal 
or public body referred to in subparagraph (1) that 
had authority to make rules, regulations or by-laws 
relating to the business carried on by the taxpayer, 


S. 20(1)(gg) 


including any representation for the purpose of ob- 

taining a licence, permit, franchise or trade mark relat- 

ing to the business carried on by the taxpayer; 
Related Provisions: 13(12)— Application to depreciable property; 


20(9) — Amortizing claim over 10 years. See additional Related Provi- 
sions at end of s. 20. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-477: 
Capital cost allowance — patents, franchises, concessions and licences. 


(dd) investigation of site — an amount paid by the 
taxpayer in the year for investigating the suitability of 
a site for a building or other structure planned by the 
taxpayer for use in connection with a business carried 
on by the taxpayer; 

Related Provisions: 53(1)(a) — Valuation or surveying costs — addi- 


tion to adjusted cost base. See additional Related Provisions at end of s. 
20. 


Selected Cases [para. 20(1)(dd)]: Brooke Bond Foods Ltd. v. R., 
[1984] C.T.C. 115 (FCTD) (Costs of site soil analysis deductible); Queen 
and Metcalfe Carpark Ltd. v. MNR, [1973] C.T.C. 810 (FCTD) (Cost of 
feasibility study for rental project deductible for company in business of 
leasing properties). 


Interpretation Builetins: IT-350R: Investigation of site. 


(ee) utilities service connection — an amount 
paid by the taxpayer in the year to a person (other than 
a person with whom the taxpayer was not dealing at 
arm’s length) for the purpose of making a service con- 
nection to the taxpayer’s place of business for the sup- 
ply, by means of wires, pipes or conduits, of electric- 
ity, gas, telephone service, water or sewers supplied 
by that person, to the extent that the amount so paid 
was not paid 
(i) to acquire property of the taxpayer, or 
(ii) as consideration for the goods or services for 
the supply of which the service connection was un- 
dertaken or made; 
Related Provisions: See Related Provisions at end of s. 20. 
Selected Cases [para. 20(1)(ee)]: Rk. v. Guaranteed Homes Ltd., 


[1978] C.T.C. 636 (FCTD) (Deduction of utility service connection disal- 
lowed when lots in subdivision not taxpayer’s sole place of business). 


Interpretation Bulletins: IT-452: Utility 

(archived); IT-482R: Pipelines. 
(ff) payments by farmers — an amount paid by the 
taxpayer in the year as a levy under the Western Grain 
Stabilization Act, as a premium in respect of the gross 
revenue insurance program established under the 
Farm Income Protection Act or as an administration 
fee in respect of a net income stabilization account; 


Related Provisions: 12(1)(p)— Certain payments made to farmers -—— 
income inclusion. See additional Related Provisions at end of s. 20. 


History: Para. 20(1)(ff) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 9(1), applicable to 1991 et seg. Para. 20(1)(ff) formerly read: 


service connections 


(ff) an amount paid by the taxpayer in the year as the levy under the 

Western Grain Stabilization Act; 
Forms: T1163: Statement A — CAIS program information and statement 
of farming activities for individuals; T1164: Statement B — CAIS pro- 
gram information and statement of farming activities for additional farm- 
ing operations; T1165: Statement of farming activities for Ontario self di- 
rected risk management (SDRM); T1175: Calculation of CCA and 
business-use-of-home expenses. 


(gg) [Repealed] 
History: Para. 20(1)(gg) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
157, deemed to have come into force December 17, 1991. [The para. was 
re-enacted in amended form as 20(1)(qq): see below.] 


Para. 20(1)(gg) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(3), 
applicable with respect to renovations and alterations made after 1990. 

Selected Cases [para. 20(1)(gg)]: Canadian Imperial Bank of 
Commerce vy. R., [2000] 2 C.T.C. 269 (FCA) (Bullion and foreign cur- 
rency were tangible property held for sale); Cargill Ltd. v. Canada, [1996] 
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2 C.T.C. 2102 (TCC) (Calculation of grain inventory on location-by-loca- 
tion basis was incorrect); Bastion Management Ltd. v. Canada, [1995] 2 
C.T.C. 252 (FCA) (Bullion bought in year-end straddle scheme not bought 
in ordinary course of business). 


(hh) repayments of inducements, etc. — an 
amount repaid by the taxpayer in the year pursuant to 
a legal obligation to repay all or part of a particular 
amount 


(i) included under paragraph 12(1)(x) in computing 
the taxpayer’s income for the year or a preceding 
taxation year, or 


(11) that is, by reason of subparagraph 12(1)(x)(vi) 
or subsection 12(2.2), not included under para- 
graph 12(1)(x) in computing the taxpayer’s income 
for the year or a preceding taxation year, where the 
particular amount relates to an outlay or expense 
(other than an outlay or expense that is in respect 
of the cost of property of the taxpayer or that is or 
would be, if amounts deductible by the taxpayer 
were not limited by reason of paragraph 66(4)(b), 
subsection 66.1(2), subparagraph 66.2(2)(a)(@i), the 
words “30% of” in clause 66.21(4)(a)Gi)(B), clause 
66.21(4)(a)Gi)(C) or (D) or — subparagraph 
66.4(2)(a)(ii), deductible under section 66, 66.1, 
66.2, 66.21 or 66.4) that would, if the particular 
amount had not been received, have been deducti- 
ble in computing the taxpayer’s income for the 
year or a preceding taxation year; 

Related Provisions: 60(s)— Repayment of policy loan; 79(4)(d) — 

Subsequent payment by debtor following surrender of property deemed to 

be repayment of assistance; 87(2)(j.6) — Amalgamations — continuing 


corporation; 148(9)“adjusted cost basis’”E — ‘adjusted cost basis”. See 
additional Related Provisions at end of s. 20. 


History: Subpara. 20(1)(hh)(ii) amended by 2001, c..17,. subsec. 13(7), 
applicable to taxation years that begin after 2000. The subpara. formerly 
read: 


(ii) that is, because of subparagraph 12(1)(x)(vi) or subsection 
12(2.2), not included under paragraph 12(1)(x) in computing the 
taxpayer’s income for the year or a preceding taxation year, where 
the particular amount relates to an outlay or expense (other than an 
outlay or expense that is in respect of the cost of property of the 
taxpayer or that is or would be, if amounts deductible by the tax- 
payer were not limited because of paragraph 66(4)(b), subsection 
66.1(2) or subparagraph 66.2(2)(a)(ii) or 66.4(2)(a)(1); deductible 
under section 66, 66.1, 66.2 or 66.4) that would, but for the receipt 
of the particular amount, have been deductible in computing the tax- 
payer’s income for the year or a preceding taxation year; 


Subpara. 20(1)(hh)(ii) amended by 1994, c. 8, s. 3, applicable to taxation 
years ending after December 2, 1992. Subpara. (ii) formerly read: 


(ii) that is, by reason of subparagraph 12(1)(x)(vi) or subsection 
12(2.2), not included in computing the income of the taxpayer under 
paragraph 12(1)(x) for the year or a preceding taxation year, where - 
the particular amount relates to an outlay or expense (other than an 
outlay or expense that is in respect of the cost of property of the 
taxpayer or that is or would be, if amounts deductible by the tax- 
payer were not limited by reason of paragraph 66(4)(b) or subpara- 
graph 66.1(2)(a)(1i), 66.2(2)(a)(i1) or 66.4(2)(a)Gi), deductible under 
section 66, 66.1, 66.2 or 66.4) that would, but for the receipt of the 
particular amount, have been deductible in computing the income of 
the taxpayer for the year or a preceding taxation year; 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


(hh.1) repayment of obligation —*/: of any 
amount (other than an amount to which paragraph 
14(10)(b) applies in respect of the taxpayer) repaid by 
the taxpayer in the year under a legal obligation to re- 
pay all or part of an amount to which paragraph 
14(10)(c) applies in respect of the taxpayer; 


Related Provisions: 79(4)(b) — Subsequent payment by debtor follow- 
ing surrender of property deemed to be repayment of assistance. 
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History: Para. 20(1)(hh.1) added by 1995, c. 21, subsec. 6(2), applicable 
to amounts repaid after February 21, 1994. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


(ii) inventory adjustment — the amount required 
by paragraph 12(1)(r) to be included in computing the 
taxpayer’s income for the immediately preceding year; 


Related Provisions: 87(2)(j.1) — Amalgamations — inventory adjust- 
ment. See additional Related Provisions at end of s. 20. 


(jj) reinsurance commission — the amount re- 
quired by paragraph ,12(1)(s) to be included in com- 
puting the taxpayer’s income for the immediately pre- 
ceding taxation year; 
Related Provisions: 18.1(15)(b) — Reinsurance commission excluded 
from. matchable expenditure rules; 20(7)(c)— Deduction for policy 
reserves; 87(2.2)—Amalgamations of insurance _. corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations. See addi- 
tional Related Provisions at end of s. 20. 


(kk) exploration and development grants — the 
amount of any assistance or benefit received by the 
taxpayer in the year as a deduction from or reimburse- 
ment of an expense that is a tax (other than the goods 
and services tax) or royalty to the extent that 


(i) the tax or royalty is, by reason of the receipt of 
the amount by the taxpayer, not deductible in com- 
puting the taxpayer’s income for a taxation. year, 
and 


(ii) the deduction or reimbursement was included 
by the taxpayer in the amount determined for J in 
the definition “cumulative Canadian exploration — 
expense” in subsection 66.1(6), for M in the defini- 
tion “cumulative Canadian development expense” 
in subsection 66.2(5) or for I in the definition ‘“‘cu- 
mulative Canadian oil and gas property expense” 
in subsection 66.4(5); 


Related Provisions: See Related Provisions at end of s. 20. 


(ll) repayment of interest — such part of any 
amount payable by the taxpayer because of a provision 
of this Act, or of an Act of a province that imposes a 
tax similar to the tax imposed under this Act, as was 
paid in the year and as can reasonably be considered to 
be a repayment of interest that was included in com- 
puting the taxpayer’s income for the year or a preced- 
ing taxation year; 

Related Provisions: 129(2.2), 131(3.2), 132(2.2), 133(7.02), 


164(3.1) — Provisions requiring repayment of interest. See also Related 
Provisions at end of s. 20. 


History: Para. 20(1)(Il) substituted by 1994, c. 21, subsec. 12(4), applica- 
ble to taxation years that begin after 1991. That para. formerly read: 


(ll) amount deemed to be tax payable — such part of any 
amount payable by the taxpayer by virtue of 


(i) paragraph 164(3.1)(a) or (4)(a) or any similar provision of 
any Act of a province that imposes a tax similar to the tax im- 
posed under this Act, or 


(ii) paragraph 18(4)(a) of the Petroleum and Gas Revenue Tax 
Act 


as was paid in the year and as may reasonably be considered to be 
repayment of interest that was included in computing the taxpayer’s 
income for the year.or a preceding taxation year; 


(mm) cost of substances injected in reser- 
voir — the portion claimed by the taxpayer of an 
amount that is an outlay or expense made or incurred 
by the taxpayer before the end of the year that is a cost 
to the taxpayer of any substance injected before that 
time into a natural reservoir to assist in the recovery of 
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petroleum, natural gas or related hydrocarbons to the 
extent that that portion was not 


(1) otherwise deducted in computing the taxpayer’s 
income for the year, or 


(ii) deducted in computing the taxpayer’s income 
for any preceding taxation year, 


except that where the year is less than 51 weeks, the 
amount that may be claimed under this paragraph by 
the taxpayer for the year shall not exceed the greater 
of . 


(iii) that proportion of the maximum amount that 
may otherwise be claimed under this. paragraph by 
the taxpayer for the year that the number of days in 
the year is of 365, and 


(iv) the amount of such outlay or expense that was 
made or incurred by the taxpayer in the year and 
not otherwise deducted in Sener the tax- 
payer’s income for the year; 

Related Provisions: 10(5)(c) — Property deemed to be inventory with 


cost of nil; 66(13.1)— Short taxation years; 87(2)g.2) — Amalgama- 
tion — continuing corporation. See also Related Provisions at end of s. 20. 


History: Para. 20(1)(mm) amended by 1997, c. 25, subsec. 5(1), applica- 
ble to 1996 et seq. Para. (mm) formerly read: 


(mm) such portion, as may be claimed by the taxpayer, of an 
amount that is an outlay or expense made or incurred by the tax- 
payer before the end of the year that is a cost to the taxpayer of any 
substance injected before that time into a natural reservoir to assist 
in the recovery of petroleum, natural gas or related hydrocarbons to 
the extent that that portion was not 


(i) otherwise deducted by the taxpayer in computing the tax- 
payer’s income for the year, 

(ii) deducted by the taxpayer in computing the taxpayer’s in- 
come for any preceding taxation year, 

(iii) an outlay or expense described in the definition “Canadian 
exploration expense” in subsection 66.1(6) or the definition 
“Canadian development expense” in subsection 66.2(5), or 
(iv) a Canadian oil and gas property expense, 


except that where the year is less than 51 weeks, the amount that 
may be claimed under this paragraph by the taxpayer for the year 
shall not exceed the greater of ' 


(v) that proportion of the maximum amount that may otherwise 
be claimed under this paragraph by the taxpayer for the year 
that the number of days in the year is of 365, and 


(vi) the amount of such outlay or expense not referred to in any 
of subparagraphs (i) to (iv) that was made or incurred by the 
taxpayer in the year; 


That portion of para. 20(1)(mm) following subpara. (iv) added by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 15(4), applicable to taxation years begin- 
ning after July 13, 1990. 
(nn) Part XII.6 tax — the tax, if any, under Part XII.6 
paid in the year or payable in respect of the year by the 
taxpayer (depending on the method regularly followed 
by the taxpayer in computing the taxpayer’s income); 
Related Provisions: 18(1)(t) — Part XII.6 tax not non-deductible. See 
also Related Provisions at end of s. 20. 


History: Para. 20(1)(nn) added by 1997, c. 25, subsec. 5(1), applicable to 
1997 et seq. 
(oo) salary deferral arrangement — any deferred 
amount under a salary deferral arrangement in respect 
of another person to the extent that it was 


(i) included under paragraph 6(1)(a) as a benefit in 
computing the income of the other person for the 
taxation year of the other person that ends in the 
taxpayer’s taxation year, and 


(ii) in respect of services rendered to the taxpayer; 


Related Provisions: 6(1)(i) — Salary deferral arrangement payments; 
6(11) — Salary deferral arrangement; 12(1)(n.2) — Forfeited salary defer- 
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ral amounts; 18(1)(0.1) — Deductions — General limitations — Salary 
deferral arrangement; 87(2)(j.3) — Amalgamation — continuation of cor- 
poration. See additional Related Provisions at end of s. 20. 


(pp) idem — any amount under a salary deferral ar- 
rangement in respect of another person (other than an 
arrangement established primarily for the benefit of 
one or more non-resident employees in respect of ser- 
vices to be rendered outside Canada) to the extent that 
it was 


(i) included under paragraph 6(1)(1) in computing 
the income of the other person for the taxation year 
of the other person that ends in the taxpayer’s taxa- 
tion year, and 
(ii) in respect of services rendered to the taxpayer; 
Related Provisions: 18(1)(0.1)— Salary deferral 
87(2)G.3) — Amalgamations — continuation of corporation. 
History: Para. 20(1)(pp) added by 1994, c. 7,.Sch. If (1991, c. 49), sub- 
sec. 15(5), applicable to 1986 et seq. 
(qq) disability-related modifications to build- 
ings — an amount paid by the taxpayer in the year 
for prescribed renovations or alterations to a building 
used by the taxpayer primarily for the purpose of gain- 
ing or producing income from the building or from a 
business that are made to enable individuals who have 
a mobility impairment to gain access to the building or 
to be mobile within it; 
Related Provisions: 18(3.1)(a) — Costs relating to. construction. of 
building or ownership of land; 20(1)(rr) — Disability-related equipment. 


History: Para. 20(1)(qq) was moved from 20(1)(gg) and amended, by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(2), applicable with respect to 
renovations and alterations made after 1990 except that, with respect to 
such renovations and alterations made before February 26, 1992, the refer- 
ence to “prescribed renovations or alterations to a building” shall be read 
as a reference to “prescribed renovations or alterations to a building of the 
taxpayer’. Para. 20(1)(gg) formerly read: 


arrangement; 


(gg) an amount paid by the taxpayer in the year for such prescribed 
renovations or alterations to a building of the taxpayer that is used 
by the taxpayer primarily for the purpose of gaining or producing 
income therefrom or from a business as are made for the purpose of 
enabling individuals who have a mobility impairment to gain access 
to the building, or be mobile within it; 


Regulations! 8800 (prescribed renovations and alterations). 


Proposed Addition [on hold] — 20(1)(qq) [sic] 
(qq). interest on share purchase —— the lesser. of 


(i) the total of all amounts included in computing 
_.. the taxpayer’s income for the year from a share 
that was not acquired for the purpose of earning 

: income therefrom or from a business, and 


(ii) the total of all amounts of interest paid in, or 
payable in respect of, the year or the immediately 
preceding taxation year (depending on the 

- method regularly followed in computing the tax- 
__payer’s income) on borrowed money used to ac- 
quire the share, to the extent that the amount was 
not deductible in computing the taxpayer’s in- 
~ come for the immediately preceding year. 
Application: The December 20, 1991 draft legislation (interest deduct- 
ibility), subsec. 1(2), will add para. 20(1)(qq), applicable to 1972 er seq. 
[Obviously, it would have to be renumbered.] 
Technical Notes: Proposed paragraph 20(1)(qq) applies in cir- 
cumstances where shares of a corporation are acquired, using 
borrowed funds, for a purpose other than to earn income. This 
paragraph would typically apply in the context of shares bearing 
a fixed dividend rate that is lower than the interest rate charged 
on the funds borrowed to acquire those shares. It would not gen- 
erally apply for borrowings to acquire common shares. 
Paragraph 20(1)(qq) provides an interest deduction on the bor- 
rowed funds up to the amount included in the borrower’s income 
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from the preferred shares that were acquired with those funds. In 
other words, a deduction in respect of interest arising on the bor- 
rowed funds for a particular taxation year is permitted to the ex- 
tent of the amount of all dividends received on the shares in that 
year (or, in the case of an individual shareholder, to the extent of 
the actual dividends and the dividend “gtoss-up” required under 
paragraph 82(1)(b)). 


Where the interest expense ‘associated with con a 


that year, paragraph 20( 1)(qq) provides that the exce | may, be 
added to the interest arising on the borrowing for t 

year and deducted to the extent . ae income 1 rom 

in that later year. _ 


Related Provisions: 20(1)(¢) - - Deduction - ms ~intere 
rowed money. 


(rr) disability-related enUloen —an amount 
paid by the taxpayer in the year for any prescribed dis- 
ability-specific device or equipment; 
Related Provisions: 20(1)(qq) — Disability-related modifications to 
buildings. See also Related Provisions at end of s. 20. 


History: Para. 20(1)(rr) substituted by 1994, c. 21, subsec. 12(5), applica- 
ble to amounts paid after February 25, 1992. That para. formerly read: 


(rr) an amount paid by the taxpayer in the year for prescribed de- 
vices or equipment acquired primarily to assist individuals who 
have a sight or hearing impairment. 


Para. 20(1)(rr) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 9(2), 
applicable with respect to amounts paid after February 25, 1992. 


Regulations: 8801 (prescribed devices and equipment). 


(ss) qualifying environmental trusts — a contri- 
bution made in the year by the taxpayer to a qualifying 
environmental trust under which the taxpayer is a 
beneficiary; 


Related Provisions: 12(1)(z.1)— Inclusion in income of amount re- 
ceived from qualifying environmental trust; 87(2)(j.93) — Amalgama- 
tions — continuing corporation. 


History: Para. 20(1)(ss) amended by 1998, c. 19, s. 4, applicable to taxa- 
tion years that end after February 18, 1997 and, for the purpose of para. 
20(1)(ss), as amended, each contribution made after 1995 and before Feb- 
ruary 19, 1997 by a taxpayer to a trust (other than a mining reclamation 
trust as defined in subsec. 248(1)) is deemed to have been made on Febru- 
ary 19, 1997. The para. formerly read: 


(ss) mining reclamation trusts — a contribution made in the year 
by the taxpayer to a mining reclamation trust under which the tax- 
payer is a beneficiary; 
Para. 20(1)(ss) added by 1995, c. 3, subsec. 7(1), applicable to taxation 
years that end after February 22, 1994 and, for the purpose of para. (ss), 
each contribution made by a taxpayer to a trust before February 23, 1994 
shall be deemed to have been made on February 23, 1994. 


(tt) acquisition of interests in qualifying 
environmental trusts — the consideration paid by 
the taxpayer in the year for the acquisition from an- 
other person or partnership of all or part of the tax- 
payer’s interest as a beneficiary under a qualifying en- 
vironmental trust, other than consideration that is the 
assumption of a reclamation obligation in respect of 
the trust; 


Related Provisions: 12(1)(z.2) — Inclusion in income on disposition of 
interest in qualifying environmental trust; 87(2)(§.93) — Amalgama- 
tions — continuing corporation. 


History: Para. 20(1)(tt) amended by 1998, c. 19, s. 4, applicable to taxa- 
tion years that end after February 18, 1997. The para. formerly read: 


(tt) acquisition of interests in mining reclamation trusts — the 
consideration paid by the taxpayer in the year for the acquisition 
from another person or partnership of all or part of the taxpayer’s 
interest as a beneficiary under a mining reclamation trust, other than 
consideration that is the assumption of a mining reclamation obliga- 
tion in respect of the trust; and 


rrowing for 
a particular year exceeds the income from the relevant shares in 
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Para. 20(1)(tt) added by 1995, c..3, subsec. 7(1), applicable to taxation 
years that end after February 22, 1994. 
(uu) debt forgiveness — any amount deducted in 
computing the taxpayer’s income for the year because 
of paragraph 80(15)(a) or subsection 80.01(10); 
Related Provisions: 28(1)(¢) — Deduction from farming or fishing 
income when using cash method. 
History: Para. 20(1)(uu) added by 1995, c. 21, subsec. 6(3), applicable to 
taxation years that end after February 21, 1994. 
(vv) countervailing or anti-dumping duty — an 
amount paid in the year by the taxpayer as or on ac- 
count of an existing or proposed countervailing or 
anti-dumping duty in respect of property (other than 
depreciable property); and 
Related Provisions: 12(1)(z.6) — Refund of duties included in income; 


13(21)“undepreciated capital cost”D.1, K — Inclusion of duties in u.c.c. 
of depreciable property. 


History: Para. 20(1)(vv) added by 1999, c. 22, subsec. 9(1), applicable to 

amounts that become payable after February 23, 1998. 
(ww) split income — where the taxpayer is a speci- 
fied individual in relation to the year, the individual’s 
split income for the year. 

Related Provisions: 120(3)(c) — No deduction in determining income 


not earned in a province and income subject to Quebec abatement; 
120.4 — Income splitting tax (kiddie tax) payable by child. 


History: Para. 20(1)(ww) added by 2000, c. 19, s. 2, applicable to 2000 et 
seq. 


(1.1) Application of subsec. 13(21)— The defini- 
tions in subsection 13(21) apply to any regulations made 
under paragraph (1)(a). 

Origin of subsec. 20(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 13(21)). 


(1.2) Application of subsec. 12.2(11) — The defini- 
tions in subsection 12.2(11) apply to paragraph (1)(c). 


Origin of subsec. 20(1.2): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 12.2(11)). 


(2) Borrowed money — For the purposes of paragraph 
(1)(c), where a person has borrowed money in considera- 
tion of a promise by the person to pay a larger amount 
and to pay interest on the larger amount, 


(a) the larger amount shall be deemed to be the 
amount borrowed; and 


(b) where the amount actually borrowed has been used 
in whole or in part for the purpose of earning income 
from a business or property, the proportion of the 
larger amount that the amount actually so used is of 
the amount actually borrowed shall be deemed to be 
the amount so used. 


Related Provisions: See Related Provisions at end of s. 20. 


Regulations: 304 (prescribed annuity contract) [technically does not ap- 
ply to this subsection]. 


Interpretation Bulletins: IT-533: Interest deductibility and related 
issues. 


(2.1) Limitation of expression “interest” — For the 
purposes of paragraphs (1)(c) and (d), “interest” does not 
include an amount that is paid after the taxpayer’s 1977 
taxation year or payable in respect of a period after the 
taxpayer’s 1977 taxation year, depending on the method 
regularly followed by the taxpayer in computing the tax- 
payer’s income, in respect of interest on a policy loan 
made by an insurer except to the extent that the amount of 
that interest is verified by the insurer in prescribed form 
and within the prescribed time to be 


(a) interest paid in the year on that loan; and 
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(b) interest (other than interest that would, but for par- 
agraph (2.2)(b), be interest on money borrowed before 
1978 to acquire a life insurance policy or on an 
amount payable for property acquired before 1978 that 
is an interest in a life insurance policy) that is not ad- 
ded to the adjusted cost basis (within the meaning 
given that expression in subsection 148(9)) to the tax- 
payer of the taxpayer’s interest in the policy. 


Related Provisions: See Related Provisions at end of s. 20. 
Regulations: 4001 (prescribed time). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans 
(archived). 


Forms: T2210: Verification of policy loan interest by the insurer. 


(2.2) Limitation of expression “life insurance pol- 
icy” — For the purposes of paragraphs (1)(c) and (d), a 
“life insurance policy” does not include a policy 
(a) that is or 1s issued pursuant to a registered pension 
plan, a registered retirement savings plan, an income- 
averaging annuity contract or a deferred profit sharing 
plan; 
(b) that was an annuity contract issued before 1978 
that provided for annuity payments to commence not 
later than the day on which the policyholder attains 75 
years of age; or 


(c) that is an annuity contract all of the insurer’s 
reserves for which vary in amount depending on the 
fair market value of a specified group of properties. 


Related Provisions: 138(12)“life insurance policy”. See additional Re- 
lated Provisions at end of s. 20. 


History: Para. 20(2.2)(c) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 15(6), applicable to 1987 et seq. 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans 
(archived); IT-533: Interest deductibility and related issues. 


(2.3) Sectoral reserve — For the purpose of clause 
(1)()Gi)(D), a sectoral reserve is a reserve or an allow- 
ance for impairment for a loan that is determined on a 
sector-by-sector basis (including a geographic sector, an 
industrial sector or a sector of any other nature) and not 
on a property-by-property basis. 

History: Subsec. 20(2.3) added by 1998, c. 19, subsec. 81(7), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer elects in writing to have the amendment 
to para. 20(1)(1) (made by 1998, c. 19, subsec. 81(4)) apply to the year 
and files the election with the Minister of National Revenue before 
October 1998. 


(2.4) Specified percentage — For the purpose of 
clause (1)(1)(ii)(D), a taxpayer’s specified percentage for 
a taxation year is 
(a) where the taxpayer has a prescribed reserve 
amount for the year, the percentage that is the percent- 
age of the prescribed reserve amount of the taxpayer 
for the year claimed by the taxpayer under clause 
(1)()Gi)(C) for the year, and 
(b) in any other case, 100%. 
History: Subsec. 20(2.4) added by 1998, c. 19, subsec. 81(7), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer elects in writing to have the amendment 
to para. 20(1)(1) (made by 1998, c. 19, subsec. 81(4)) apply to the year 
and files the election with the Minister of National Revenue before 
October 1998. 


Regulations: 8000(a) (prescribed reserve amount). 
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(3) Borrowed money — For greater certainty, it is 
hereby declared that where a taxpayer has used borrowed 
money 


(a) to repay money previously borrowed, or 


(b) to pay an amount payable for property described in 

subparagraph (1)(c)(ii) previously acquired, 
subject to subsection 20.1(6), the borrowed money shall, 
for the purposes of paragraphs (1)(c), (e) and (e.1), sub- 
sections 20.1(1) and (2), section 21 and subparagraph 
95(2)(a)(ii) and for the purpose of paragraph 20(1)(k) of 
the Income Tax Act, Chapter 148 of the Revised Statutes 
of Canada, 1952, be deemed to have been used for the 
purpose for which the money previously borrowed was 
used or was deemed by this subsection to have been used, 
or to acquire the property in respect of which the amount 
was payable, as the case may be. 


Related Provisions: See Related Provisions at end of s. 20. 


History: That portion of subsec. 20(3) after para. (b) amended by 1995, c. 
21, s. 45, applicable to expenses incurred in taxation years that begin after 
1994 except that, where there has been a change in the taxation year of a 
foreign affiliate of a taxpayer in 1994 and after February 22, 1994, the 
amended legislation applies to expenses incurred in taxation years of the 
foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation year of such foreign affiliate. 


That portion formerly read: 


subject to subsection 20.1(6), the borrowed money shall, for the 
purposes of paragraphs (1)(c), (e) and (e.1), subsections 20.1(1) and 
(2) and section 21, and for the purpose of paragraph 20(1)(k) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, be deemed to have been used for the purpose for which the 
money previously borrowed was used or was deemed by this sub- 
section to have been used, or to acquire the property in respect of 
which the amount was payable, as the case may be. 
That portion of subsec. 20(3) after para. (b) substituted by 1994, c, 21, 
subsec. 12(6), applicable to expenses incurred after 1987 except that, in its 
application to such expenses incurred before 1994, that portion shall be 
read without reference to the expressions “subject to subsection 20.1(6)” 
and “subsections 20.1(1) and (2). That portion formerly read: 
the borrowed money shall, for the purposes of paragraph (1)(c) (or 
20(1)(k) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952) and section 21, be deemed to have been used for 
the purpose for which the money previously borrowed was used or 
was deemed by this subsection to have been used, or to acquire the 
property in respect of which the said amount was so payable, as the 
case may be. 
Selected Cases [subsec. 20(3)]: Grenier v. MNR, [1992] 1 C.T.C. 
2703 (TCC); aff'd [1998] 3 C.T.C. 243 (FCTD) (Interest deductible only 
on portion of loan used to earn income); Emerson v. R., [1986] 1 C.T.C. 
422 (FCA); leave to appeal to SCC refused (June 12, 1986), Doc. 19907 
[unreported] (Interest disallowed where money borrowed to repay previ- 
ous loan on shares no longer owned). 
Interpretation Bulletins: IT-533: Interest deductibility and related 
issues. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
1.T. Technical News: No. 3 (use of a partner’s assets by a partnership). 


Proposed Addition [on hold] — 20(3.1), (3.2) 
(3.1) Borrowed money — For the purposes of this 
Part, where 


(a) a shareholder of a particular taxable Canadian 
corporation uses borrowed money at any time 


(i) to make a loan to the particular corporation or 
another taxable Canadian corporation controlled 
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(By: an amount 4 
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the nathcutl corpora 
- nadian corporatic 
_ shareholder, the part 
__ of persons: of wh 
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(iii) to acquire fro 
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_ that time, the sharehold 
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' tion, as the case 
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_a source in ( 
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lar time at which this s 
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G. 1) For the: purposes: ‘of hie Pat wie 
ne a shareholder: of a particular a 


gE contplled ; ‘corpor 


(it) to make a payment unde 
shareholder in respect of 


(A) a loan made to, or _ 


orpor 
_ of its capital stock where, ae after that ¢ time, the 
shareholder owns the majority of the issued and outstand- 


ing shares of each class of the cea) stock of the ena 


lar corporation, 


(b) the particular corporation or ihe subsidiary: one or : : 
poration, as the case may be, uses the proceeds of the loan, 
the property or property substituted therefor or the proceeds _ 


Income Tax Act, Part I, Division B 


of the sale of the share for the purpose of earning income 
(other than ses income) fiom, a source in Canada, 


of earning income ; 
_ that time and ending at 


FAXDAYe! 1d 
corporation of such a ‘corporation 
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Finally, it may be noted that neither version of proposed sub- - 


section 20(3:1) provides an express exception for artificial 
transactions. The fact that this exception is not re 
this provision (or proposed subsection. 20(3. 2)) is not me 
indicate that it no longer applies; rather, it is intended 
the existence, in section 245, of a general an idanc 
that eliminates the need for, such. specific prohibi on 


Related Provisions: 24866) — — - Substituted property 


(3.2) Idem - - Ben the. purposes of sik 


(a) a member of a Canadian partne ship 
sapien oy at tay time: hoe 


: () the partnership u uses the procee 
_ the property or prope ty s 
_ purpose of pacing) income (ot 


the Joan Heh: the partner, the cee of the pete from. a third 
party that the partner has repaid in whole or in part, or ‘the pro- 
perty in respect of which the partner has satisfied an outstanding 


liability (as the case may be) for the purpose of earning Cana- 
dian-source, non-exempt income. Secondly, the partnership must 
not have been in a position to borrow, without further security 
from the partner, the same amount on terms comparable to those 
obtained by the partner in borrowing the money in question. 


The treatment of such borrowings will be maintained ‘throughout 


the period in which the borrower remains a member of the | part- 


nership and the funds or property in’ quanti are used De ne 


purpose described above. 


Related Provisions: 248(5) — Substituted property. 


(4) Bad debts from dispositions of depreciable 
property — Where an amount that is owing to a tax- 
payer as or on account of the proceeds of disposition of 
depreciable property (other than a timber resource pro- 
perty or a passenger vehicle having a cost to the taxpayer 
in excess of $20,000 or such other amount as may be pre- 
scribed) of the taxpayer of a prescribed class is estab- 
lished by the taxpayer to have become a bad debt in a 
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taxation year, there may be deducted in computing the 
taxpayer’s income for the year the lesser of 


(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the 
taxpayer of that property exceeds the total of the 
amounts, if any, realized by the taxpayer on account of 
the proceeds of disposition. 
Related Provisions: 20(1)(a) —Capital cost of property; 50(1)(a) — 
Deemed disposition where debt becomes bad debt; 79.1(7)(d)— Deduc- 
tion by creditor for bad debt where property seized; 79.1(8) — No deduc- 
tion for principal amount of bad debt where property seized by creditor. 
See additional Related Provisions and Definitions at end of s, 20. 


History: Subsec. 20(4) substituted by 1994, c. 7, Sch, II (1991, c. 49), 
subsec. 15(7), applicable with respect to amounts that are established after 
July 13, 1990 to have become bad debts. Subsec. 20(4) formerly read: 


(4) Uncollectable portion of proceeds of disposition of 
depreciable property — Where an amount that is owing to a tax- 
payer as or on account of the proceeds of disposition of depreciable 
property (other than a timber resource property) of the taxpayer of a 
prescribed class is established by the taxpayer to have become a bad 
debt in a taxation year, there may be deducted in computing the tax- 
payer’s income for the year the lesser of 


(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the taxpayer 
of that property exceeds the aggregate of the amounts, if any, 
realized by the taxpayer on account of the proceeds of 
disposition. 

Regulations: 7307(1) (prescribed amount). 

Interpretation Bulletins: IT-159R3: Capital debts established to be bad 


debts; IT-220R2: CCA — proceeds of disposition of depreciable property; 
IT-442R: Bad debts and reserve for doubtful debts. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


(4.1) Idem — Where an amount that is owing to a tax- 
payer as or on account of the proceeds of disposition of a 
timber resource property of the taxpayer is established by 
the taxpayer to have become a bad. debt in a taxation year, 
the amount so owing to the taxpayer may be deducted in 
computing the taxpayer’s income for the year. 

Related Provisions: 50(1)(a)— Deemed disposition where debt be- 
comes bad debt; 79.1(7)(d) — Deduction by creditor for bad debt where 


property seized; 79.1(8) — No deduction for principal amount of bad debt 
where property seized by creditor. See Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful 
debts. 


(4.2) Bad debts re eligible capital property — 
Where, in respect of one or more dispositions of eligible 
capital property by a taxpayer, an amount that is de- 
scribed in paragraph (a) of the description of E in the def- 
inition “cumulative eligible capital” in subsection 14(5) in 
respect of the taxpayer is established by the taxpayer to 
have become a bad debt in a taxation year, there shall be 
deducted in computing the taxpayer’s income for the year 
the amount determined by the formula 


(A+ B)-(C+D+E+F+G+H) 
where 
A is the lesser of 


(a) 2 of the total of all amounts each of which is 
such an amount that was so established to have be- 
come a bad debt in the year or a preceding taxation 
year, and 


(b) the amount that is 
(i) where the year ended after February 27, 
2000, the amount, if any, that would be the total 


of all amounts determined by the formula in 
paragraph 14(1)(b) (if that formula were read 


S. 20(4.2) 


without reference to the description of D) for 
the year, or for a preceding taxation year that 
ended after February 27, 2000, and 


(ii) where the year ended before February 28, 
2000, nil; 


Bis the amount, if any, by which 


(a) */4 of the total of all amounts each of which is 
such an amount that was so established to be a bad 
debt in the year or a preceding taxation year 


exceeds the total of 
(b) */ of the amount by which 
(i) the value of A 
exceeds 


(ii) the amount included in the value of A be- 
cause of subparagraph (b)(i) of the description 
of A in respect of taxation years that ended after 
February 27, 2000 and before October 18, 2000, 
and 


(c) /s of the amount included in the value of A be- 
cause of subparagraph (b)(i) of the description of A 
in respect of taxation years that ended after Febru- 
ary 27, 2000 and before October 18, 2000; 


C is the total of all amounts each of which is an amount 
determined under subsection 14(1) or (1.1) for the 
year, or a preceding taxation year, that ends after Oc- 
tober 17, 2000 and in respect of which a deduction can 
reasonably be considered to have been claimed under 
section 110.6 by the taxpayer; 


D is the total of all amounts each of which is an amount 
determined under subsection 14(1) or (1.1) for the 
year, or a preceding taxation year, that ended after 
February 27, 2000 and before October 18, 2000 and in 
respect of which a deduction can reasonably be con- 
sidered to have been claimed under section 110.6 by 
the taxpayer; 


E is the total of all amounts each of which is an amount 
determined under subsection 14(1) or (1.1) for a pre- 
ceding taxation year that ended before February 28, 
2000 and in respect of which a deduction can reasona- 
bly be considered to have been claimed under section 
110.6 by the taxpayer; 


Fis the total of 


(a) */3 of the total of all amounts each of which is 
the value determined in respect of the taxpayer for 
D in the formula in paragraph 14(1)(b) for the year, 
or a preceding taxation year, that ends after Octo- 
ber 17, 2000, and 


(b) % of the total of all amounts each of which is 
the value determined in respect of the taxpayer for 
D in the formula in paragraph 14(1)(b) for the year, 
or a preceding taxation year, that ended after Feb- 
ruary 27, 2000 and before October 18, 2000; 


G is the total of all amounts each of which is the value 
determined in respect of the taxpayer for D in the 
formula in subparagraph 14(1)(a)(v) (as that subpara- 
graph applied for taxation years that ended before Feb- 
ruary 28, 2000) for a preceding taxation year; and 


H is the total of all amounts deducted by the taxpayer 
under this subsection for preceding taxation years. 
Related Provisions: 12(1)(i.1)—-Bad debts recovered; 20(4.3) — 
Deemed allowable capital loss on bad on disposition of eligible capital 
property; 39(11) — Bad debt recovery; 50(1)(a) — Deemed disposition 
where debt becomes bad debt; 79.1(7)(d) — Deduction by creditor for bad 
debt where property seized; 79.1(8) — No deduction for principal amount 


Income Tax Act, Part I, Division B 


of bad debt where property seized by creditor; 89(1)“capital dividend ac- 
count” (c) — Capital dividend account; 257 — Formula cannot calculate to 
less than zero. See additional Related Provisions at end of s. 20. 


History: Subsec. 20(4.2) amended by 2001, c. 17, subsec. 13(8), applica- 
ble to taxation years that end after February 27, 2000 except that, for taxa- 
tion years that ended after February 27, 2000 and before October 18, 2000, 


(a) the reference to the fraction “'/2” in para. (a) of the description of A 
shall be read as a reference to the fraction “7/3”; and 


(b) the reference to the fraction “?/2” in para. (b) of the description of B 
shall be read as a reference to the fraction ‘‘9/8”. 


The subsec. formerly read: 


(4.2) Idem — Where, in respect of a disposition of eligible capital 
property by a taxpayer, an amount that comes within the terms of 
paragraph (a) of the description of E in the definition “cumulative 
eligible capital” in subsection 14(5) was included in the calculation 
of the taxpayer’s cumulative eligible capital and is established by 
the taxpayer to have become a bad debt in a taxation year, there 
shall be deducted in computing the income of the taxpayer for the 
year 


(a) the amount, if any, by which 
(i) ¥4 of the total of 


(A) the total of all amounts each of which is such an 
amount that was so established by the taxpayer to be a 
bad debt in the year, and 


(B) the total of all amounts each of which is such an 
amount that was so established by the taxpayer to be a 
bad debt in a preceding taxation year, 


exceeds the total of 
(ii) the total of all amounts each of which is 


(A) the taxable capital gain of the taxpayer determined 
under subsection 14(1) for the year or a preceding taxa- 
tion year and in respect of which a deduction can rea- 
sonably be considered to have been claimed under sec- 
tion 110.6, or 

(B) an amount determined in respect of the taxpayer 
for D in subparagraph 14(1)(a)(v) for the year or a pre- 
ceding taxation year, and 


(111) the total of all amounts deducted by the taxpayer under 
this subsection in preceding taxation years 


and the amount, if any, by which 


(b) 7/4 of the amount determined under clause (a)(i)(A) for the 
year 


exceeds 

(c) the amount determined under paragraph (a) for the year 
shall be deemed to be an allowable capital loss of the taxpayer from 
a disposition of capital property by the taxpayer in the year. 


Subpara. 20(4.2)(a)(ii) amended by 1995, c. 3, subsec. 7(2), applicable to 
taxation years that end after February 22, 1994. Subpara. (ii) formerly 
read: 


(ii) the total of all amounts each of which is an amount determined 
under subparagraph 14(1)(a)(v) in respect of the taxpayer for the 
year or a preceding taxation year, and in respect of which a deduc- 
tion under section 110.6 may reasonably be considered to have been 
claimed, and 
Interpretation Bulletins: IT-123R6: Transactions involving eligible 
capital property. 


(4.3) Deemed allowable capital loss — Where, in re- 
spect of one or more dispositions of eligible capital pro- 
perty by a taxpayer, an amount that is described in para- 
graph (a) of the description of E in the definition 
“cumulative eligible capital” in subsection 14(5) in re- 
spect of the taxpayer is established by the taxpayer to 
have become a bad debt in a taxation year, the taxpayer is 
deemed to have an allowable capital loss from a disposi- 
tion of capital property in the year equal to the lesser of 


(a) the total of the value determined for A and 73 of the 
value determined for B in the formula in subsection 
(4.2) in respect of the taxpayer for the year; and 
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(b) the total of all amounts each of which is 


(i) the value determined for C or paragraph (a) of 
the description of F in the formula in subsection 
(4.2) in respect of the taxpayer for the year, 


(ii) */4 of the value determined for D or paragraph 
(b) of the description of F in the formula in subsec- 
tion (4.2) in respect of the taxpayer for the year, or 


(iii) 7/3 of the value determined for E or G in the 
formula in subsection (4.2) in respect of the tax- 
payer for the year. 

History: Subsec. 20(4.3) added by 2001, c. 17, subsec. 13(8), applicable 


to taxation years that end after February 27, 2000 except that, for taxation 
years that ended after February 27, 2000 and before October 18, 2000, 


(a) the reference to the fraction “*/s” in para. (a) and subpara. (b)(iii) 
shall be read as a reference to the fraction ““8/o”; and 


(b) subpara. (b)(11) shall be read without reference to the expression 
“1s, Of. 


(5) Sale of agreement for sale, mortgage or 
hypothecary claim included in proceeds of dis- 
position — Where depreciable property, other than a 
timber resource property, of a taxpayer has, in a taxation 
year, been disposed of to a person with whom the tax- 
payer was dealing at arm’s length, and the proceeds of 
disposition include an agreement for the sale of, or a 
mortgage or hypothecary claim on, land that the taxpayer 
has, in a subsequent taxation year, sold to a person with 
whom the taxpayer was dealing at arm’s length, there 
may be deducted in computing the income of the taxpayer 
for the subsequent year an amount equal to the lesser of 


(a) the amount, if any, by which the principal amount 
of the agreement for sale, mortgage or hypothecary 
claim outstanding at the time of the sale exceeds the 
consideration paid by the purchaser to the taxpayer for 
the agreement for sale, mortgage or hypothecary 
claim, and 


(b) the amount determined under paragraph (a) less the 
amount, if any, by which the proceeds of disposition 
of the depreciable property exceed the capital cost to 
the taxpayer of that property. 


Related Provisions: See Related Provisions at end of s. 20. 


History: The portion of subsec. 20(5) before para. (b) amended by 2001, 
c. 17, subsec. 203(2), in force June 14, 2001. That portion formerly read: 


(5) Sale of agreement for sale or mortgage included in 
proceeds of disposition — Where depreciable property, other than 
a timber resource property, of a taxpayer has, in a taxation year, 
been disposed of to a person with whom the taxpayer was dealing at 
arm’s length, and the proceeds of disposition include an agreement 
for sale of or mortgage on land that the taxpayer has, in a subse- 
quent taxation year, sold to a person with whom the taxpayer was 
dealing at arm’s length, there may be deducted in computing the 
income of the taxpayer for the subsequent year an amount equal to 
the lesser of 


(a) the amount, if any, by which the principal amount of the 
agreement for sale or mortgage outstanding at the time of the 
sale exceeds the consideration paid by the purchaser to the tax- 
payer for the agreement for sale or mortgage, and 


Interpretation Bulletins: [T-323: Sale of mortgage included in pro- 
ceeds of disposition of depreciable property (archived). 


(5.1) Sale of agreement for sale, mortgage or 
hypothecary claim included in proceeds of dis- 
position — Where a timber resource property of a tax- 
payer has, in a taxation year, been disposed of to a person 
with whom the taxpayer was dealing at arm’s length, and 
the proceeds of disposition include an agreement for sale 
of, or a mortgage or hypothecary claim on, land that the 
taxpayer has, in a subsequent taxation year, sold to a per- 
son with whom the taxpayer was dealing at arm’s length, 


S. 20(7) 


there may be deducted in computing the income of the 
taxpayer for the subsequent year the amount, if any, by 
which the principal amount of the agreement for sale, 
mortgage or hypothecary claim outstanding at the time of 
the sale exceeds the consideration paid by the purchaser 
to the taxpayer for the agreement for sale, mortgage or 
hypothecary claim. 


Related Provisions: See Related Provisions at end of s. 20. 


History: Subsec. 20(5.1) amended by 2001, c. 17, subsec. 203(3), in force 
June 14, 2001. The subsec. formerly read: 


(5.1) Idem — Where a timber resource property of a taxpayer has, 
in a taxation year, been disposed of to a person with whom the tax- 
payer was dealing at arm’s length, and the proceeds of disposition 
include an agreement for sale of or mortgage on land that the tax- 
payer has, in a subsequent taxation year, sold to a person with 
whom the taxpayer was dealing at arm’s length, there may be de- 
ducted in computing the income of the taxpayer for the subsequent 
year the amount, if any, by which the principal amount of the agree- 
ment for sale or mortgage outstanding at the time of the sale ex- 
ceeds the consideration paid by the purchaser to the taxpayer for the 
agreement for sale or mortgage. 


(6) Special reserves — Where an amount is deductible 
in computing income for a taxation year under paragraph 
(1)(m) as a reserve in respect of 


(a) articles of food or drink that it is reasonably antici- 
pated will have to be delivered after the end of the 
year, or 


(b) transportation that it is reasonably anticipated will 
have to be provided after the end of the year, 


there shall be substituted for the amount determined under 
that paragraph an amount not exceeding the total of 
amounts included in computing the taxpayer’s income 
from the business for the year that were received or re- 
ceivable (depending on the method regularly followed by 
the taxpayer in computing the taxpayer’s profit) in the 
year in respect of 

(c) articles of food or drink not delivered before the 

end of the year, or 


(d) transportation not provided before the end of the 
year, 


as the case may be. 


Related Provisions: 12(1)(e) — Reserves in respect of certain goods 
and services, etc., rendered. See additional Related Provisions at end of s. 
20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(7) Where para. (1)(m) does not apply — Paragraph 
(1)(m) does not apply to allow a deduction 


(a) as a reserve in respect of guarantees, indemnities or 
warranties; 


(b) in computing the income of a taxpayer for a taxa- 
tion year from a business in any case where the tax- 
payer’s income for the year from that business 1s com- 
puted in accordance with the method authorized by 
subsection 28(1); or 


(c) as a reserve in respect of insurance, except that in 
computing an insurer’s income for a taxation year 
from an insurance business, other than a life insurance 
business, carried on by it, there may be deducted as a 
policy reserve any amount that the insurer claims not 
exceeding the amount prescribed in respect of the in- 
surer for the year. 

Selected Cases [para. 20(7)(c)]: Gore Mutual Insurance Co. vy. R., 


[1997] 2 C.T.C. 2530 (TCC) (Decision in Co-Operators General Insur- 
ance not affected by SCC decision in Notre-Dame de Bons Secours). 


Related Provisions: 12(1)(e) — Income inclusion in following year; 
12(1)(s) — Reinsurance commission; 18(1)(e.1) — Unpaid claims under 
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insurance policies; 20(26) — Deduction for unpaid claims reserve adjust- | of certain property, where all or part of the proceeds of the sale : 
ment; 87(2.2)— Amalgamation of insurance corporations; 88(1)(g)— are not due until at least two years | after the time of sale, How- on 
Winding-up of subsidiary insurance corporations; 138(3)(a)(i) — Policy ever, subsection ae) of the Act rence the pee ie ve 
reserves for life insurance business; 139.1(8)(b) — No deduction for pol- 
icy dividend paid on demutualization; Reg. 8100(a) — Unpaid claims re- 
serve adjustment. See additional Related Provisions at end of s. 20. 


History: Para. 20(7)(c) amended by 1997, c. 25, subsec. 5(2), applicable 
to 1996 et seg. Para. (c) formerly read: 


(c) as a reserve in respect of insurance, except that an insurance cor- 
poration may, in computing its income for a taxation year from an 
insurance business, other than a life insurance business, carried on 
by it, deduct as policy reserves such amounts as are prescribed for 
the purposes of this paragraph. 


Selected Cases [subsec. 20(7)]: Sears Canada Inc. v. Canada, [1989] 
1 C.T.C. 127 (FCA); leave to appeal to SCC refused (1989); 100 N.R. 160 
(note), (sub nom. Sears Can. Inc. v. MNR) (Maintenance agreement for 
appliances constituted indemnity; reserves | disallowed); Amesbury 
Distributors Ltd. v. R., [1984] C.T.C. 667 (FCTD) (Reserve from fee 
charged to dealers for after-sales service disallowed); Mister Muffler Ltd. 
R., [1974] C.T.C. 813 (FCTD) (No reserve permitted for part of 
purchase price constituting contingent allowance for replacement). 


Regulations: 1400(1) (amount prescribed for 20(7)(c)); for structured 
settlement reserves, see Reg. 1400(3)E; for earthquake reseryes, see Reg, 
1400(3)L. 


Interpretation Bulletins: IT-154R: Special reserves. 


(8) No deduction in respect of property in certain 
circumstances — Paragraph (1)(n) does not apply to 
allow a deduction in computing the income of a taxpayer 
for a taxation year from a business in respect of a pro- 
perty sold in the course of the business if 


(a) the taxpayer, at the end of the year or at any time in 
the immediately following taxation year, 
(1) was exempt from tax under any provision of this 
Part, or 
(11) was not resident in Canada and did not carry on 
the business in Canada; or 


(b) the sale occurred more than 36 months before the 
end of the year. 


ce was Controlled: directly or + indirectly, j in 
manner whatever, by a. person or gr f 
sons that controlled the taxpayer, 
rectly, 18 any manner Ww. 


(iii) controlled the pearls 


-gislation Division, Tax Policy Br 


Related Provisions: 149 — Exemptions; 256(5.1) — Meaning of “con- 
trolled, directly or indirectly”. See additional Related Provisions and Defi- 


a taxpayer after December 20, 2002. However, if a paar here Se) pur- / nitionacALendeeeesae 


suant to an agreement in writing made before December 1, 2002 aye / 


Interpretation Bulletins: IT-152R3: Special reserves — sale of land; 
IT-154R: Special reserves. 


ple in fecnect or the Soe and (9) Application of para. (1 )(cc) — In lieu of making 


(b) for the purpose of applying para, 20(1)(n) t to 0 the. taxpayer for ‘ : any deduction of an amount permitted by paragraph 
taxation year in respect of the property, a reasonable amount as a_ (1)(ce) in computing 4 taxpayer’s incéme’for-a faNation 


reserve in respect of an amount not due in respect of the sale may f wih h ‘eth 
not exceed the amount that would be reasonable if the proceeds year trom 'a business, the taxpayer may,-1f the taxpayer'so 


from any subsequent disposition of the property that the purchaser | ¢lects in prescribed manner, make a deduction of '/i0 of 

receives before the end of the taxation year were received by the | that amount in computing the taxpayer’s income for ‘that 

taxpayer. | | taxation year and a like deduction in computing the tax- 
Technical Notes: Paragraph 20(1)(n) allows a taxpayer to | payer’s income for each of the 9 immediately following 
claim a reserve in respect of the taxpayer’s profit from the sale taxation years. 
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Related Provisions: 13(12) — Application of 20(1)(cc); 96(3) — Elec- 
tion by members of partnership. See additional Related Provisions at end 
of s., 20. 


Regulations: 4100 (prescribed manner). 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(10) Convention expenses — Notwithstanding para- 
graph 18(1)(b), there may be deducted in computing a 
taxpayer’s income for a taxation year from a business an 
amount paid by the taxpayer in the year as or on account 
of expenses incurred by the taxpayer in attending, in con- 
nection with the business, not more than’ two conventions 
held during the year by a business or professional organi- 
zation at a location that may reasonably be regarded as 
consistent with the territorial scope of that organization. 
Related Provisions: 67.1(3) — Meals and entertainment included in fee 
for convention; Canada-U.S. Tax Treaty:Art. XXV:9 — Fees for conven- 


tion held in U.S. deductible if would be deductible in Canada. See addi- 
tional Related Provisions at end of s. 20. 


Selected Cases [subsec. 20(10)]: Wees v. Canada, [1995] 1 C.T.C. 
2711 (FCA) (Seminars and inhouse meetings held to be conventions and 
deductions limited). 


Interpretation Bulletins: [T-131R2: Convention expenses; IT-357R2: 
Expenses of training. 


(11) Foreign taxes on income from property 
exceeding 15% — In computing the income of an indi- 
vidual from a property other than real property for a taxa- 
tion year after 1975 that is income from a source outside 
Canada, there may be deducted the amount, if any, by 
which, 


(a) such part of any income or profits tax paid by the 
taxpayer to the government of a country other than 
Canada for the year as may reasonably be regarded as 
having been paid in respect of an amount that has been 
included in computing the taxpayer’s income for the 
year from the property, 


exceeds 


(b) 15% of the amount referred to in paragraph (a). 


Related Provisions: 20(12) — Deduction for foreign tax as alternative 
to credit; 94(3)(b) [proposed] — Application to trust deemed resident in 
Canada; 104(22)—(22.4) — Foreign tax credit for beneficiaries of trust; 
‘s Lim- 
itation on foreign tax credit; 144(8.1) — Employees profit sharing plan — 
Foreign tax deduction; Canada-U.S. Tax Treaty:Art. XXIX:5 — United 
States S corporations. See additional Related Provisions at end of s. 20. 


Interpretation Bulletins: [T-201R2: Foreign tax credit — trusts and 
beneficiaries; [T-506: Foreign income taxes as a deduction from income. 
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(12) Foreign non-business income tax — In com- 
puting a taxpayer’s income for a taxation year from a bus- 
iness or property, there may be deducted such amount as 
the taxpayer claims not exceeding the non-business in- 
come tax paid by the taxpayer for the year to the govern- 
ment of a country other than Canada (within the meaning 
assigned by subsection 126(7) read without reference to 
paragraphs (c) and (e) of the definition “non-business-in- 
come tax” in that subsection) in respect of that income, 
other than any such tax, or part thereof, that can reasona- 
bly be regarded as having been paid by a corporation in 
respect of income from a share of the capital stock of a 
foreign affiliate of the corporation. 


Proposed Amendment — 20(12) © 


(12) Foreign non-business income tax — “Inc com- 
puting the income of a taxpayer. who is resident in Can- 
ada at any time in a taxation year from a business or 
property for the year, there may be deducted any 
amount that the taxpayer claims that does not exceed the 
non-business income tax paid by the taxpayer for the 


S. 20(12.1)(b) 


year to the government of a country other than Canada 
(within the meaning assigned by subsection 126(7) read 
without reference to paragraphs (c) and (e) of the defini- 
tion “non-business income tax” in that subsection) in re- 
spect yf that income, other than any of those taxes paid 
that can, in whole or in part, reasonably be regarded as 
having been paid by : a corporation in respect of income 
fi hare of the cata stock of a \ foreign affiliate of 


Te Tek te (December 20, 2002): Subsection 20(12) 
allows, a aah to deduct, in g pom income for a taxa- 


xpayer 
during all or part of the year for which the claim is made. This 
ndr ment is sited bi and sald hie after December 


Related Provisions: 20(1 1) — Deduction to limit foreign tax credit of 
individual; 93.1(1)— Where shares are owned by partnership; 94(3)(b) 
[proposed] — Application to trust deemed resident in Canada; 
104(22)—(22.4) — Foreign tax credit for beneficiaries of trust; 126(1) — 
Foreign tax credit; 126(1.1) — Application to authorized foreign bank; 
126(7)“non-business-income tax’(c) — Limitation on foreign tax credit. 
See additional Related: Provisions at end of s. 20. 
History: Subsec. 20(12) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 9(3), applicable to 1992 et seg. Subsec. 20(12) formerly read: 
(12) Foreign non-business income tax— In computing the in- 
come of a taxpayer for a taxation year, there may be deducted such 
amount as the taxpayer may claim not exceeding the non-business 
income tax paid by the taxpayer for the year to the government of a 
country other than Canada (within the meaning assigned by the def- 
inition “non-business-income tax” in subsection 126(7) if that defi- 
nition read without reference to paragraphs (c) and (e) thereof) other 
than any such tax, or part thereof, that may reasonably be regarded 
as having been paid by a corporation in respect of income from a 
share of the capital stock of a foreign affiliate of the corporation. 


Selected Cases [subsec. 20(12)]: Kaiser v. MNR, [1991] 2 C.T.C. 
2168 (TCC) (No deduction for foreign non-business income); Taylor v. 
Canada, [1991]: 1 C.T.C. 304 (FCA) (Deduction allowed in respect of 
non-business income tax paid during period of residence only). 


Interpretation Bulletins: [IT-201R2: Foreign tax credit — trusts and 
beneficiaries; IT-506: Foreign income taxes as a deduction from income. 


(12.1) Foreign tax where no economic profit — In 
computing a taxpayer’s income for a taxation year from a 
business, there may be deducted the amount that the tax- 
payer claims not exceeding the lesser of 


(a) the amount of foreign tax (within the meaning as- 
signed by subsection 126(4.1)) that 


(i) is in respect of a property used in the business 
for a period of ownership by the taxpayer or in re- 
spect of a related transaction (as defined in subsec- 
tion 126(7)), 

(ii) is paid by the taxpayer for the year, 

(111) is, because of subsection 126(4.1), not in- 
cluded in. computing the taxpayer’s business-in- 
come tax or non-business-income tax, and 

(iv) where the taxpayer is a corporation, is not an 
amount that can reasonably be regarded as having 
been paid in respect of income from a share of the 


capital stock of a foreign affiliate of the taxpayer, 
and 


(b) the portion of the taxpayer’s income for the year 
from the business that is attributable to the property 
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for the period or to a related transaction (as defined in 
subsection 126(7)). 


Related Provisions: 20(13) — Deduction for foreign tax on dividend 
from foreign affiliate; 126(1.1) — Application to authorized foreign bank. 


History: Subsec. 20(12.1) added by 1999, c. 22, subsec. 9(2), eveaease 
to 1998 et seq. 


(13) Dividend on share from foreign affiliate of 
taxpayer — In computing the income for a taxation year 
of a taxpayer resident in Canada, there may be deducted 
such amount in respect of a dividend received by the tax- 
payer in the year on a share owned by the taxpayer of the 
capital stock of a foreign affiliate of the taxpayer as is 
provided by subdivision 1. 

Related Provisions: 20(12.1) — Deduction for foreign tax where no 
economic profit; 91(5)— Amount deductible in respect of dividends re- 
ceived from foreign affiliate; 93.1(2) — Dividends received from foreign 
affiliate by partnership; 113(1) — Deduction re dividend received from 
foreign affiliate. See additional Related Provisions at end of s. 20. 


(14) Accrued bond interest — Where, by virtue of an 
assignment or other transfer of a debt obligation, other 
than an income bond, an income debenture, a small busi- 
ness development bond or a small business bond, the 
transferee has become entitled to an amount of interest 
that accrued on the debt obligation for a period commenc- 
ing before the time of transfer and ending at that time that 
is not payable until after that time, that amount 


(a) shall be included as interest in computing the trans- 
feror’s income for the transferor’s taxation year in 
which the transfer occurred, except to the extent that it 
was otherwise included in computing the transferor’s 
income for the year or a preceding taxation year; and 


(b) may be deducted in computing the transferee’s in- 
come for a taxation year to the extent that the amount 
was included as interest in computing the transferee’s 
income for the year. 


Related Provisions: 12(9)— Deemed accrual; 16(3) — Purchase of 
bond at a discount; 53(2)(1) — Adjusted cost base — amounts to be de- 
ducted; 138(12)“gross investment revenue”E(b) — Inclusion in gross in- 
vestment revenue of insurer; 142.4(1)“tax basis’(m) — Disposition of 
specified debt obligation by financial institution; 142.4(3)(b) — Disposi- 
tion of specified debt obligation by financial institution; 142.5(3)(a) — 
Mark-to-market debt obligation; 214(6) — Deemed interest; 214(9) — 
Deemed resident. See additional Related Provisions at end of s. 20. 


Selected Cases [subsec. 20(14)]: Trzop v. R., [2000] 4 C.T.C. 2093 
(TCC) (Gain from deemed disposition of asset did not change basis of 
assessment from which earlier appeal taken); Antosko (H.B.) v. Canada, 
[1994] 2 C.T.C. 25 (SCC) (Ability to claim deduction not dependent on 
inclusion of interest by transferor). 


Regulations: 211 (information return by financial institution). 


Interpretation Bulletins: IT-396R: Interest income; IT-410R: Debt ob- 
ligations — accrued interest on transfer (archived). 


(14.1) Interest on debt obligation — Where a person 
who has issued a debt obligation, other than an income 
bond, an income debenture, a small business development 
bond or a small business bond, is obligated to pay an 
amount that is stipulated to be interest on that debt obliga- 
tion in respect of a period before its issue (in this subsec- 
tion referred to as the “unearned interest amount”) and it 
is reasonable to consider that the person to whom the debt 
obligation was issued paid to the issuer consideration for 
the debt obligation that included an amount in respect of 
the unearned interest amount, 


(a) for the purposes of subsection (14) and section 12, 
the issue of the debt obligation shall be deemed to be 
an assignment of the debt obligation from the issuer, 
as transferor, to the person to whom the obligation was 
issued, as transferee, and an amount equal to the 


Income Tax Act, Part I, Division B 


unearned interest amount shall be deemed to be inter- 
est that accrued on the obligation for a period com- 
mencing before the issue and ending at the time of is- 
sue; and 


(b) notwithstanding paragraph (a) or any other provi- 
sion of this Act, no amount that can reasonably be 
considered to be an amount in respect of the unearned 
interest amount shall be deducted or included in com- 
puting the income of the issuer. 


Related Provisions: See Related Provisions at end of s. 20. 


(15) [Repealed] 
History: Subsec. 20(15) repealed by 2003, c. 28, subsec. 3(2), applicable 
to taxation years that begin after 2002. The subsec. formerly read: 


(15) Regulations — For greater certainty it is hereby declared that, 
in the case of a regulation made under paragraph (1)(v.1) allowing 
to a taxpayer an amount in respect of natural accumulations of pe- 
troleum or natural gas in Canada, oil or gas wells in Canada or min- 
eral resources in Canada, 


(a) there may be allowed to the taxpayer by that regulation an 
amount in respect of any or all such accumulations, wells or 
resources; and 


(b) notwithstanding any other provision contained in this Act, 
the Governor in Council may prescribe the formula by which 
the amount that may be allowed to the taxpayer by that regula- 
tion shall be determined. 


Regulations: 1210 (amount allowed under 20(1)(v.1)). 


(16) Terminal loss — Notwithstanding paragraphs 
18(1)(a), (b) and (h), where at the end of a taxation year, 


(a) the total of all amounts used to determine A to D in 
the definition “undepreciated capital cost” in subsec- 
tion 13(21) in respect of a taxpayer’s depreciable pro- 
perty of a particular class exceeds the total of all 
amounts used to determine E to J in that definition in 
respect of HEL Ee ands 


. corrects a technical denieidae ys 


0) the oe no longer owns any property of that 
class, 


in computing the taxpayer’s income for the year 


(c) there shall be deducted the amount of the excess 
determined under paragraph (a), and 


(d) no amount shall be deducted for the year under 
paragraph (1)(a) in respect of property of that class. 


Related Provisions: 13(1) — Recapture where E to J exceed A to D; 
13(6) — Misclassified property; 13(21.1) — Limitation on disposition of a 
building; 13(21.2) — Limitation where affiliated person acquires the pro- 
perty; 20(16.1) — Limitations on terminal loss; 20(16.2) — Meaning of 
“taxation year” and “year”; 20(16.3) — Property disposed of after ceasing 
business; 28(1)(g) — Deduction from farming or fishing income when us- 
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ing cash method; 70(13) — Capital cost of depreciable property on 
death; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored 
for CCA purposes; 132.2(1)(d) [to be repealed], 132.2(5)(d) [draft] — 
Deemed capital cost of depreciable property following mutual fund reor- 
ganization; 138(11.8) — Rules on transfer of depreciable property; 
164(6)(b) — Disposition of property by legal representative of deceased 
taxpayer. See additional Related Provisions and Definitions at end of s. 20. 


History: That portion of subsec. 20(16) following para. (d) repealed by 
1994, c. 7, Sch. IL (1991, c. 49), subsec. 15(8), applicable to taxation years 
beginning after July 13, 1990. That portion formerly read: 


and the amount of the excess determined under paragraph (a) shall 
be deemed to have been deducted under paragraph (1)(a) in comput- 
ing the taxpayer’s income for the year from a business or property. 


Selected Cases [subsec. 20(16)]: Duncan vy. R., [2002] 4 C.T.C. 1 
(FCA) (Statutory purpose of CCA scheme apparent and was abused by 
transactions); Gordon v. Canada, [1995] 2 C.T.C. 2185 (TCC) (Uncom- 
pleted film held to be “depreciable property”. Terminal loss allowed). 


Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-288R2: Gifts of capital properties to a charity and others; IT- 
464R: CCA — leasehold interests; IT-465R: Non-resident beneficiaries of 
trusts; IT-478R2: CCA — recapture and terminal loss; IT-522R: Vehicle, 
travel and sales expenses of employees. 


(16.1) Idem — Subsection (16) does not apply in respect 
of a passenger vehicle of a taxpayer that has a cost to the 
taxpayer in excess of $20,000 or such other amount as is 
prescribed. 


. uate dunenemedts 20 


ie eee property, ie tax rye srson not — 
dealing at arm’s length ' with the taxpayer aequites 
a similar property in respe i a 


: place to which the former : 


year, t ieikaier or 
the person owns the similar property or another 
similar property in respect of the same fixed” 
_ place to which the former property applied. | 


Application: The February 27, 2004 draft legislation, subsec. 1214), 
will amend subsec. 20(16.1) to” read as above, applicable in. hues of 
taxation years that end after December 20, 2002. 


Technical Notes (December 20, 2002): Sebscéson 
20(16. 1) provides that a terminal loss under subsection 20(16) © 
in respect of a depreciable property that is a “passenger vehi- 
cle” costing more than a prescribed amount (currently set at 
$30,000) is not deductible in computing income. That rule is 
renumbered as paragraph 20(16.1)(a) and new paragraph 
20(16.1)(b) is added, applicable to taxation years that end after 
December 20, 2002. These amendments are made concurrently 
with the addition of subsections 13(4.2) and (4.3) and with the 
amendment of the definition “former business property in sub- 
section 248(1) of the Act. 


New paragraph 20(16.1)(b) provides that a terminal loss is not 
available in respect of another person’s former business pro- 
perty that was deemed under paragraphs 13(4.3)(a) or (b) (as 
the result of a joint election under subsection 13(4.2) by the 
taxpayer and the other person) to be owned by the taxpayer. 
For further information, refer to the commentary to subsections 
13(4.2) and (4.3). 


Related Provisions: 13(2)— No recapture on luxury automobile; 
13(7)(g) — Maximum capital cost of passenger vehicle; 13(8) — Disposi- 


S. 20(17) 


tion after ceasing business; 20(16.2) — Meaning of “taxation year’ and 
“year”; 87(2)(g.5) — Amalgamation — continuing corporation _ for 
20(16.1)(b); Reg. 1100(2.5) — 50% CCA in year of disposition. See addi- 
tional Related Provisions at end of s. 20. 


History: Subsec. 20(16.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 9(4), applicable to taxation years and fiscal periods beginning after 
June 17, 1987 that end after 1987. Subsec. 20(16.1) formerly read: 


(16.1) Idem — Notwithstanding paragraph (16)(c), where an excess 
amount is determined under paragraph (16)(a) at the end of a taxa- 
tion year in respect of a passenger vehicle having a cost to a tax- 
payer in excess of $20,000 or such other amount as may be pre- 
scribed, that excess amount shall not be deducted in computing the 
taxpayer’s income for the year. 


Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss; IT-521R: Motor vehicle expenses claimed by self-employed individ- 
uals; IT-522R: Vehicle, travel and sales expenses of employees. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


(16.2) Reference to “taxation year” and “year” of 
individual — Where a taxpayer is an individual and the 
taxpayer’s income for a taxation year includes income 
from a business the fiscal period of which does not coin- 
cide with the calendar year, if depreciable property ac- 
quired for the purpose of gaining or producing income 
from the business has been disposed of, each reference in 
subsections (16) and (16.1) to a “taxation year” and 
“year” shall, for greater certainty, be read as a reference 
to a “fiscal period”. 

Related Provisions: | 1(2) — References to “taxation year” and “‘year”; 
20(16.3) — Exception — disposition after ceasing business; 249 — Taxa- 
tion year; 249.1 — Fiscal period. 


Origin of subsec. 20(16.2): R.S.C. 1985, c.1 (Sth Supp.) (formerly 
contained in para. 13(3)(a)). 


interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss. 


(16.3) Disposition after ceasing business — Where 
a taxpayer, after ceasing to carry on a business, has dis- 
posed of depreciable property of the taxpayer of a pre- 
scribed class that was acquired by the taxpayer for the 
purpose of gaining or producing income from the busi- 
ness and that was not subsequently used by the taxpayer 
for some other purpose, in applying subsection (16) or 
(16.1), each reference in that subsection to a “taxation 
year” and “year” shall, notwithstanding anything in sub- 
section (16.2), not be read as a reference to a “fiscal 
period”. 

Origin of subsec. 20(16.3): R.S.C. 1985, c.1 (Sth Supp.) (formerly 
contained in para. 13(8)). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal 
loss. 


(17) Reduction of inventory allowance deduc- 
tion — Notwithstanding paragraph 20(1)(gg) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, the deduction allowed under that para- 
graph to a taxpayer for a taxation year shall be reduced by 
3% of that proportion of the lesser of 


(a) the cost amount to the taxpayer of the taxpayer’s 
qualifying inventory that was disposed of during the 
year by the taxpayer in a specified transaction to a per- 
son with whom the taxpayer was not dealing at arm’s 
length, and 


(b) the cost amount to the taxpayer of the taxpayer’s 
qualifying inventory at the beginning of the year, 


that the number of days in the year and after the date of 
disposition is of 365. 
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Selected Cases [subsec. 20(17)]: Brault-Clement Inc. vy. Canada, 
[1992] 1 C.T.C. 44 (FCA); leave to appeal to SCC refused (Sept. 24, 
1992), Doc. 22970 [unreported] (Taxpayer was mandatary of provincial 
government in collecting tobacco tax; tax not part of “cost amount” of 
tobacco products in inventory); Plaza Pontiac Buick Ltd. v. MNR, [1991] 2 
C.T.C. 259 (FCTD); aff'd [1994] 1 C.T.C. 27 (FCA) (Automobiles leased 
to customers not “held for sale”). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(18) Definitions — For the purposes of this subsection 
and subsection (17), 


“qualifying inventory” means tangible property de- 
scribed in subparagraphs 20(1)(gg)() and (ii) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, other than real property or an interest 
therein or property of a taxpayer that becomes property of 
a new corporation by virtue of an amalgamation or 
merger; 


‘‘specified. transaction”? means 


(a) a distribution by a corporation of qualifying inven- 
tory on or in the course of its winding-up, 


(b) a disposition by a taxpayer of all or a substantial 
part of the taxpayer’s qualifying inventory, or 


(c) a disposition at a particular time of qualifying in- 
ventory by a taxpayer one of the principal purposes of 
which was to permit a person with whom the taxpayer 
does not deal at arm’s length to obtain a deduction in 
respect thereof under paragraph 20(1)(gg) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, for that person’s first taxation year 
commencing after the particular time, 


but does not include any such distribution or disposition 
by a taxpayer to another person during a taxation year of 
that other person that ends at least 11 months after the 
commencement of the taxation year of the taxpayer dur- 
ing which the distribution or disposition occurs. 


IT. Application Rules: 69 (meaning of “/ncome Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952”). 


(19) Annuity contract — Where a taxpayer has in a 
particular taxation year received a payment under an an- 
nuity contract in respect of which an amount was by vir- 
tue of subsection 12(3) included in computing the tax- 
payer’s income for a taxation year commencing before 
1983, there may be deducted in computing the taxpayer’s 
income for the particular year such amount, if any, as is 
allowed by regulation. 


Related Provisions: 20(20) — Disposal of annuity where payments 
have not commenced; 148(9)‘‘adjusted cost basis’I — Amount deducted 
reduces adjusted cost basis. See additional Related Provisions and Defini- 
tions at end of s. 20. 


Regulations: 303 (amounts that may be deducted). 


(20) Life insurance policy [disposed of] — Where 
in a taxation year a taxpayer disposes of an interest in a 
life insurance policy that is not an annuity contract (other- 
wise than as a consequence of a death) or of an interest in 
an annuity contract (other than a prescribed annuity con- 
tract), there may be deducted in computing the taxpayer’s 
income for the year an amount equal to the lesser of 


(a) the total of all amounts in respect of the interest in 
the policy that were included under section 12.2 of this 
Act or paragraph 56(1)(d.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
in computing the taxpayer’s income for the year or a 
preceding taxation year, and 
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(b) the amount, if any, by which the adjusted cost ba- 
sis (within the meaning assigned by section 148) to the 
taxpayer of that interest immediately before the dispo- 
sition exceeds the proceeds of the disposition (within 
the meaning assigned by section 148) of the interest 
that the policyholder, a beneficiary or an assignee be- 
came entitled to receive. 

Related Provisions: 148(2)— Deemed proceeds of disposition; 

248(8) — Occurrences as a consequence of death. See additional Related 

Provisions at end of s. 20. 

History: That portion of subsec. 20(20) preceding para. (b) substituted by 


1994, c. 7, Sch. II (1991, c. 49), subsec. 15(9), applicable with respect to 
dispositions occurring after 1989. That portion formerly read: 


(20) Where a taxpayer has in a particular taxation year disposed of 
an interest in a life insurance policy that is not an annuity contract 
(otherwise than as a consequence of a death) or an interest in an 
annuity contract under which annuity payments have not»com- 
menced and in respect of which an amount was included by virtue 
of subsection 12.2(1) or (3) of this Act or subsection 12.2(4) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing the taxpayer’s income for a taxation year, there 
may be deducted in computing the taxpayer’s income for the partic- 
ular year an amount equal to the lesser of 


(a) the total of all amounts each of which is an amount in re- 
spect of the interest in the policy that was included by virtue of 
subsection 12.2(1), (3) or (5) of this Act or subsection 12.2(4) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in computing the taxpayer’s income for the year 
or a preceding taxation year, and 


Regulations: 304 (prescribed annuity contract — technically does not 
apply to this subsection). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(21) Debt obligation — Where a taxpayer has in a par- 
ticular taxation year disposed of a property that is an in- 
terest in a debt obligation for consideration equal to its 
fair market value at the time of disposition, there may be 
deducted in computing the taxpayer’s income for the par- 
ticular year the amount, if any, by which 


(a) the total of all amounts each of which is an amount 
that was included in computing the taxpayer’s income 
for the particular year or a preceding taxation year as 
interest in respect of that property 


exceeds the total of all amounts each of which is 


(b) the portion of an amount that was received or be- 
came receivable by the taxpayer in the particular year 
or a preceding taxation year that can reasonably be 
considered to be in respect of an amount described in 
paragraph (a) and that was not repaid by the taxpayer 
to the issuer of the debt obligation because of an ad- 
justment in respect of interest received before the time 
of disposition by the taxpayer, or 


(c) an amount in respect of that property that was de- 
ductible by the taxpayer by virtue of paragraph (14)(b) 
in computing the taxpayer’s income for the particular 
year or a preceding taxation year. 
Related Provisions: 12(9) — Deemed accrual; 142.5(3)(a) — Mark-to- 
market debt obligation; 142.5(8)(c) — First deemed disposition of mark- 


to-market debt obligation. See additional Related Provisions and Defini- 
tions at end of s. 20. ' 


History: Para. 20(21)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 9(5), applicable with respect to dispositions occurring after De- 
cember 20, 1991. Para. 20(21)(b) formerly read: 


(b) the portion of an amount that was received or became receivable 
by the taxpayer at or before that time that can reasonably be consid- 
ered to be in respect of an amount described in paragraph (a) and 
that was not repaid by the taxpayer to the issuer of the debt obliga- 
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tion because of an adjustment in respect of interest received before 
that time by the taxpayer, or 


Para. 20(21)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
15(10), applicable to 1986 et seq. Para. 20(21)(b) formerly read: 


(b) the portion of an amount that was received or became receivable 
by the taxpayer at or before that time as can reasonably be consid- 
ered to be in respect of an amount described in paragraph (a),. or 


Interpretation Bulletins: IT-396R: Interest income. 


(22) Deduction for [insurer’s] | negative 
reserves — In computing an insurer’s income for a tax- 
ation year, there may be deducted the amount included 
under paragraph 12(1)(e.1) in computing the insurer’s in- 
come for the preceding taxation year. 

Related Provisions: 87(2.2)— Amaigamation of insurance corpora- 
tions; 88(1)(g)G)—— Windup' of subsidiary insurance corporation; 
138(11.91)(d.1) — Computation of income for non-resident insurer. See 
additional Related Provisions at end of s. 20. 


History: Subsec. 20(22) added by 1997, c. 25, subsec. 5(3), applicable to 
1996 et seq. 


Regulations: 1400(2) (negative reserves). 


(23) [Repealed under former Act] 


(24) Amounts paid for undertaking future obliga- 
tions — Where an amount is included under paragraph 
12(1)(a) in computing a taxpayer’s income for a taxation 
year in respect of an undertaking to which that paragraph 
applies and the taxpayer paid a reasonable amount in a 
particular taxation year to another person as consideration 
for the assumption by that other person of the taxpayer’s 
obligations in respect of the undertaking, if the taxpayer 
and the other person jointly so elect, 


(a) the payment may be deducted in computing the 
taxpayer's income for the particular year and no 
amount is deductible under paragraph (1)(m) or (m.1) 
in computing the taxpayer’s income for that or any 
subsequent taxation year in respect of the undertaking; 
and 


~ (b) where the amount was received by the other person 
in the course of business, it shall be deemed to be an 
amount described in paragraph 12(1)(a). 


Related Provisions: 20(25) — Manner of election; 87(2)(j) — Amalga- 
mations — special reserve. See additional Related Provisions at end of s. 
20. 


History: Subsec. 20(24) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 9(6), applicable to. 1991 et seg. Subsec. 20(24) formerly read: 


(24) Where a taxpayer has under paragraph 12(1)(a) included in 
computing the taxpayer’s income for a taxation year amounts in re- 
spect of services not rendered or goods not delivered before the end 
of the year and the taxpayer has paid a reasonable amount in a par- 
ticular taxation year to another taxpayer for undertaking to provide 
those services or goods, if the payer and the recipient have jointly so 
elected, the following rules apply: 


(a) the payer may deduct the payment in computing the payer’s 
income for the particular year and no amount is deductible in 
respect of those services and goods under paragraph (1)(m) in 
computing the payer’s income for that or any subsequent taxa- 
tion year; and 

(b) for the purposes of paragraph 12(1)(a), the recipient shall be 
deemed to have received the payment in the course of a busi- 
ness on account of services not rendered or goods not delivered 
before the end of the taxation year in which the recipient re- 
ceived the payment. 


Interpretation Bulletins: IT-154R: Special reserves; IT-321R: Insur- 
ance agents and brokers — unearned commissions (archived). 


Forms: T2 SCH 13: Continuity of reserves. 
(25) Manner of election — An election under subsec- 


tion (24) shall be made by notifying the Minister in writ- 
ing on or before the earlier of the days on or before which 


171 


S. 20(28)(a) 


either the payer or the recipient is required to file a return 
of income pursuant to section 150 for the taxation year in 
which the payment to which the election relates was 
made. 


Related Provisions: See Related Provisions at end of s. 20. 
Interpretation Bulletins: IT-154R: Special reserves. 


(26) Transition deduction re unpaid claims re- 
serve — An insurer may deduct, in computing its in- 
come for its taxation year that includes February 23, 
1994, such amount as the insurer claims not exceeding the 
amount prescribed to be the insurer’s unpaid claims re- 
serve adjustment. 

Related Provisions: 12.3 — Net reserve inclusion; 20(7)(c) — Deduc- 
tion for policy reserves; 87(2)(g.1) — Amalgamation; Reg. 1400 — De- 


duction for policy reserves. See additional Related Provisions at end of s. 
20. 


History: Subsec. 20(26) amended by 1995, c..3, subsec. 7(3), applicable 
to taxation years that include February 23, 1994. Subsec. (26) formerly 
read: 


(26) Deduction re net reserve adjustment — In computing the 
income from a business of a taxpayer who is an insurer or whose 
business includes the lending of money for the taxpayer’s first taxa- 
tion year that commences after June 17, 1987 and ends after 1987, 
there may be deducted an amount equal to the taxpayer’s prescribed 
amount of net reserve adjustment or such lesser amount as the tax- 
payer may claim. 


Regulations: 8100 (unpaid claims reserve adjustment). 


(27) Loans, etc., acquired in ordinary course of 
business — For the purposes of computing a deduction 
under paragraph (1)(1), (1.1) or (p) from the income for a 
taxation year of a taxpayer who was an insurer or whose 
ordinary business included the lending of money, a loan 
or lending asset or an instrument or commitment de- 
scribed in paragraph (1)(1.1) acquired from a person with 
whom the taxpayer did not deal at arm’s length for an 
amount equal to its fair market value shall be deemed to 
have been acquired by the taxpayer in the ordinary course 
of the taxpayer’s business of insurance or the lending of 
money where 


(a) the person from whom the loan or lending asset or 
instrument or commitment was acquired carried on the 
business of insurance or the lending of money; and 


(b) the loan or lending asset was made or acquired or 
the instrument or commitment was issued, made or as- 
sumed by the person in the ordinary course of the per- 
son’s business of insurance or the lending of money. 


Related Provisions: See Related Provisions at end of s. 20. 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful 
debts. 


(27.1) Application of subsecs. 13(21) and 
138(12) — The definitions in subsections 13(21) and 
138(12) apply to this section. 


Origin of subsec. 20(27.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsecs. 13(21) and 138(12)). 


(28) Deduction [for building] before available for 
use — In computing a taxpayer’s income from a busi- 
ness or property for a taxation year ending before the time 
a building or a part thereof acquired after 1989 by the tax- 
payer becomes available for use by the taxpayer, there 
may be deducted an amount not exceeding the amount by 
which the lesser of 


(a) the amount that would be deductible under para- 
graph (1)(a) for the year in respect of the building if 
subsection 13(26) did not apply, and 
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(b) the taxpayer’s income for the year from renting the 
building, computed without reference to this subsec- 
tion and before deducting any amount in respect of the 
building under paragraph (1)(a) 


exceeds 


(c) the amount deductible under paragraph (1)(a) for 
the year in respect of the building, computed without 
reference to this subsection, 


and any amount so deducted shall be deemed to be an 
amount deducted by the taxpayer under paragraph (1)(a) 
in computing the taxpayer’s income for the year. 


Related Provisions: 20(29) — Deduction before available for use. See 
additional Related Provisions at end of s. 20. 


History: Subsec. 20(28) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 
15(11), applicable to taxation years ending after 1989. 


(29) Idem — Where, because of subsection 18(3.1), a de- 
duction would, but for this subsection, not be allowed to a 
taxpayer in respect of an outlay or expense in respect of a 
building, or part thereof, and the outlay or expense would, 
but for that subsection and without reference to this sub- 
section, be deductible in computing the taxpayer’s income 
for a taxation year, there may be deducted in respect of 
such outlays and expenses in computing the taxpayer’s in- 
come for the year an amount equal to the lesser of 


(a) the total of all such outlays or expenses, and 


(b) the taxpayer’s income for the year from renting the 
building or the part thereof computed. without refer- 
ence to subsection (28) and this subsection. 

Related Provisions: 18(3.1)(a)— Costs relating to construction of 


building or ownership of land. See additional Related Provisions at end of 
s. 20. 


History: Subsec. 20(29) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
15(11), applicable in respect of outlays and expenses made or incurred 
after 1989. 


(30) Specified reserve adjustment — For the pur- 
pose of the description of N in subclause (1)()Gi)(D)dD, 
the specified reserve adjustment for a loan of a taxpayer 
for a taxation year is the amount determined by the 
formula 


0.1(A x B x C/365) 
where 


A is the carrying amount of the impaired loan that is 
used or would be used in determining the interest in- 
come on the loan for the year in accordance with gen- 
erally accepted accounting principles; 


Bis the effective interest rate on the loan for the year 
determined in accordance with generally accepted ac- 
counting principles; and 


C is the number of days in the year on which the loan is 
impaired. 

Related Provisions: See Related Provisions at end of s. 20. 

History: Subsec. 20(30) added by 1998, c. 19, subsec. 81(8), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer elects in writing to have the amendment 
to para. 20(1)(1) (made by 1998, c. 19, subsec. 81(4)) apply to the year 
and files the election with the Minister of National Revenue before 
October 1998. 


Related Provisions [s. 20]: 18 — Limitations on deductions; 67 — 
Expenses must be reasonable; 67.1 — Limitation on expenses for meals 
and entertainment; 67.3 — Limitation re motor vehicle expenses; 78 — 
Unpaid amounts; 104(5) — Deemed disposition by a trust; 107.2 — Dis- 
tribution by a retirement compensation arrangement; 138(11.5)(k) — 
Transfer of business by non-resident insurer; 138(11.91)(f) — Computa- 
tion of income of non-resident insurer; 209 — “‘carved-out income”(a). 
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Definitions [s. 20]: “adjusted cost base” — 54, 248(1); “allowable capi- 
tal loss” — 38(b), 248(1); “amortized cost”, “amount” — 248(1); “amount 
payable” — (in respect of a policy loan) 20(27.1), 138(12); “anniversary 
day” — 12.2(11), 20(1.2); “annuity” — 248(1); “arm’s length” — 251(1); 
“assistance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “authorized 
foreign bank” — 248(1); “available for use” — 13(27)-(31), 248(19); 
“borrowed money” — 20(2), 20.1(1), 248(1); “business” — 248(1); “busi- 
ness-income tax” — 126(7); ‘“‘calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “Canadian oi] and gas property expense” — 
66.4(5), 248(1); “Canadian partnership” — 102(1), 248(1); “capital 
cost” — 13(7)-(7.4), 70(12), 128.1(1)(c), 128.1(4)(c),-132.2¢1)(d); “capi- 
tal property” — 54, 248(1); “class of shares” — 248(6); “consequence of 
the death” — 248(8); “controlled” — 256(5.1), (6), (6.1); “corporation” — 
248(1), Interpretation Act 35(1); “cumulative eligible capital” — 14(5), 
248(1); “deferred amount’ — 248(1); “deferred profit sharing plan” 
147(1), 248(1); “depreciable property” — 13(21), 248(1); “disposition” — 
13(21), 20(27.1), 248(1); “dividend” — 248(1); “eligible capital pro- 
perty” — 54, 248(1); “employee” — 248(1); “employees profit sharing 
plan” — 144(1), 248(1); “employer” — 248(1); “excluded amount” — 
20(1)(e)(iv.1); “exempt income” — 248(1); “fiscal period” — 249(2), 
249.1; “foreign affiliate’ —95(1), 248(1); “foreign tax” — 126(4.1); 
“goods and services tax’ — 248(1); “income” — from business or pro- 
perty 9(1), (3); “income-averaging annuity contract’, “income bond”, “in- 
come debenture”, “individual”, “insurance corporation’, “insurer” — 
248(1); “interest in real property” — 248(4); “interest” — in respect of.a 
policy loan 20(27.1), 138(12); “interest paid’ — 20(2.1); “inventory”, 
“lending asset”, “life insurance business” — 248(1); “life insurance pol- 
icy” — 20(2.2), 138(12), 248(1); “majority interest partner” — 248(1); 
“mark-to-market property” — 142.2(1); “mineral resource”, “mining rec- 
lamation trust’, “Minister” — 248(1); “month” — Jnterpretation Act 
35(1); “motor vehicle” — 248(1); “net cost of pure insurance’ — 
148(9)“adjusted cost basis’L(a), Reg. 308; “net income stabilization ac- 
count” — 248(1); “non-business-income tax” — 126(7); “‘non-resident’’, 
“oil or gas well” — 248(1); “passenger vehicle”, “person” — 248(1); 
“policy loan” — 138(12); “prescribed” — 248(1); “prescribed annuity 
contract” — Reg. 304; “principal amount” — 248(1); “proceeds of dispo- 
sition” — 13(21), 20(27.1); “property” — 248(1); “province” — Interpre- 
tation Act 35(1); “qualifying environmental trust’, “registered pension 
plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“registered supplementary unemployment benefit plan” — 145(1), 248(1); 
“regulation” — 248(1); “resident”, “resident in Canada’ — 250; “re- 
stricted financial institution”, “retirement compensation arrangement’, 
“salary deferral arrangement” — 248(1); “sectoral reserve” — 20(2.3); 
“share”, “shareholder” — 248(1); “small business bond’ — 15.2(3), 
248(1); “small business development bond” — 15.1(3), 248(1); “specified 
individual” — 120.4(1), 248(1); “specified percentage” — 20(2.4); “speci- 
fied reserve adjustment” — 20(30); “split income” — 120.4(1), 248(1); 
“subsidiary controlled corporation”, “superannuation or pension bene- 
fit” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 11(2), 20(16.2), (16.3), 249; 
“taxpayer” — 248(1); “testamentary trust’ — 108(1), 248(1); “timber re- 
source property’ — 13(21), 248(1); “Treasury Board” — 248(1); 
“trust” — 104(1), 248(1, (3); “unit trust”? — 108(2), 248(1); “writing” — 
Interpretation Act 35(1); “year” — 11(2), 20(16.2), (16.3). 


1.T. Application Rules [s. 20]: 20(3)(b), 20(5)(b). 


20.01 (1) PHSP [private health services plan] pre- 
miums — Notwithstanding paragraphs 18(1)(a) and (h) 
and subject to subsection (2), there may be deducted in 
computing an individual’s income for a taxation year 
from a business carried on by the individual and in which 
the individual is actively engaged on a regular and contin- 
uous basis, directly or as a member of a partnership, an 
amount payable by the individual or partnership in respect 
of the year as a premium, contribution or other considera- 
tion under a private health services plan in respect of the 
individual, the individual’s spouse or common-law part- 
ner or any person who is a member of the individual’s 
household if 


(a) in the year or in the preceding taxation year 


(i) the total of all amounts each of which is the in- 
dividual’s income from such a business for a fiscal 
period that ends in the year exceeds 50% of the in- 
dividual’s income for the year, or 
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(ii) the individual’s income for the year does not 
exceed the total of $10,000 and the total referred to 
in subparagraph (1) in respect of the individual for 
the year, 


on the assumption that the individual’s income from 
each business is computed without reference to this 
subsection and the individual’s income is computed 
without reference to this subsection and subdivision e; 
and 


(b) the amount is payable under a contract between the 
individual or partnership and 


(1) a person licensed or otherwise authorized under 
the laws of Canada ora province to carry on in 
Canada an insurance business or the business of of- 
fering to the public its services as trustee, 


(11) a person or partnership engaged in the business 
of offering to the public its services as an adminis- 
trator of private health services plans, or 


(ii1) a person the taxable income of which is ex- 
empt under section 149 and that is a business or 
professional organization of which the individual 1s 
a member or a trade union of which the individual 
or a majority of the individual’s employees are 
members. 


Related Provisions: 53(2)(c)(xii) — Reduction in ACB of partnership 
interest; 118.2(2)(q) — Medical expense credit for premiums. 


(2) Limit — For the purpose of calculating the amount 
deductible under subsection (1) in computing an indivi- 
dual’s income for a taxation year from a_ particular 
business, 


(a) no amount may be deducted to the extent that 


(i) it is deducted under this section in computing 
another individual’s income for any taxation year, 
or 


(11) 1t is included in calculating a deduction under 
section 118.2 in computing an individual’s tax pay- 
able under this Part for any taxation year; 


(b) where an amount payable under a private health 
services plan relates to a period in the year throughout 
which 


(1) each of one or more persons 


(A) is employed on a full-time basis (other than 
on a temporary or seasonal basis) in the particu- 
lar business or in another business carried on by 


(1) the individual (otherwise than as a mem- 
ber of a partnership), 


(II) a partnership of which the individual is a 
majority interest partner, or 


(III) a corporation affiliated with the indivi- 
dual, and 


(B) has accumulated not less than three months 
of service in that employment since the person 
last became so employed, and 


(ii) the total number of persons employed in a busi- 
ness described in clause (i)(A), with whom the in- 
dividual deals at arm’s length and to whom cover- 
age is extended under the plan, is not less than 50% 
of the total number of persons each of whom is a 
person 

(A) who carries on the particular business or 1s 

employed in a business described in clause 

(i)(A), and 
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(B) to whom coverage is extended under the 
plan, 


the amount so deductible in relation to the period shall 
not exceed the individual’s cost of equivalent cover- 
age under the plan in respect of each employed person 
who deals at arm’s length with the individual and who 
is described in subparagraph (i) in relation to the 
period; 

(c) subject to paragraph (d), where an amount payable 
under a private health services plan relates to a partic- 
ular period in the year, other than a period described in 
paragraph (b), the amount so deductible in relation to 
the particular period shall not exceed the amount de- 
termined by the formula 


(A/365) x (B + C) 
where 


A is the number of days in the year that are included 
in the particular period, 


B_is the product obtained when $1,500 is multiplied 
by the number of persons each of whom is covered 
under the plan, and 


(i) is the individual or the individual’s spouse or 
common-law partner, or 


(ii) is a member of the individual’s household 
and has attained the age of 18 years before the 
beginning of the. particular period, and 


C_ is the product obtained when $750 is multiplied by 
the number of members of the individual’s house- 
hold who, but for the fact that they have not at- 
tained the age of 18 years before the particular pe- 
riod began, would be included in computing the 
product under the description of B; and 


(d) where an amount payable under a private health 
services plan relates to a particular period in the year 
(other than a period described in paragraph (b)) and 
one or more persons with whom the individual deals at 
arm’s length are described in subparagraph (b)(1) in re- 
lation to the particular period, the amount so deducti- 
ble in relation to the particular period shall not exceed 
the lesser of the amount determined under the formula 
set out in paragraph (c) and the individual’s cost of 
equivalent coverage in respect of any such person in 
relation to the particular period. 


Related Provisions: 20.01(3)—Cost of equivalent 
118.2(2)(q) — Medical expense credit for premiums. 


coverage; 


(3) Equivalent coverage — For the purpose of subsec- 
tion (2), an amount payable in respect of an individual 
under a private health services plan in relation to a period 
does not exceed the individual’s cost of equivalent cover- 
age under the plan in respect of another person in relation 
to the period to the extent that, in relation to the period, 
the amount does not exceed the product obtained when 


(a) the amount that would be the individual’s cost of 
coverage under the plan if the benefits and coverage in 
respect of the individual, the individual’s spouse or 
common-law partner and the members of the indiyi- 
dual’s household were identical to the benefits and 
coverage made available in respect of the other per- 
son, the other person’s spouse or common-law partner 
and the members of the other person’s household 


is multiplied by 


(b) the percentage of the cost of coverage under the 
plan in respect of the other person that is payable by 
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the individual or a partnership of which the individual 
is a member. 


History [s. 20.01]: The opening words of subsec. 20.01(1), subpara. (i) 
of the description of B in para. 20.01(2)(c) and para. 20.01(3)(a) amended 
by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common- 
law partner”, applicable to 2001 et seq., in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


S. 20.01 added by 1999, c. 22, s. 10, applicable to amounts that become 
payable after 1997. 


Definitions [s. 20.01]: ‘affiliated’ — 251.1; “amount” — 248(1); 
“arm’s length” — 251(1); “business” — 248(1); “Canada” — 255; Inter- 
pretation Act 35(1); ~ ; “corporation” — 
248(1), Interpretation Act 35(1);, “cost. of equivalent coverage” — 
20.01(3); “employed”, “employee”, “employment” — 248(1); “fiscal pe- 
riod” — 249.1; “individual”, “majority interest partner’ — 248(1); 
“month” — Interpretation Act 35(1); “person”, “private health services 
plan” — 248(1); “province” — Interpretation Act 35(1); “taxable in- 
come” — 248(1); “taxation year” — 249. 


20.1 (1) Borrowed money used to earn income 
from property — Where 


(a) at any time after 1993 borrowed money ceases to 
be used by a taxpayer for the purpose of earning in- 
come from a capital property (other than real property 
or depreciable property), and 


(b) the amount of the borrowed money that was so 
used by the taxpayer immediately before that time ex- 
ceeds the total of 


(1) where the taxpayer disposed of the property at 
that time for an amount of consideration that is not 
less than the fair market value of the property at 
that time, the amount of the borrowed money used 
to acquire the consideration, 


(11) where the taxpayer disposed of the property at 
that time and subparagraph (i) does not apply, the 
amount of the borrowed money that, if the taxpayer 
had received as consideration an amount of money 
equal to the amount by which the fair market value 
of the property at that time exceeds the amount in- 
cluded in the total by reason of subparagraph (ii1), 
would be considered to be used to acquire the 
consideration, 


(1i1) where the taxpayer disposed of the property at 
that time for consideration that includes a reduction 
in the amount of the borrowed money, the amount 
of the reduction, and 


(iv) where the taxpayer did not dispose of the pro- 
perty at that time, the amount of the borrowed 
money that, if the taxpayer had disposed of the pro- 
perty at that time and received as consideration an 
amount of money equal to the fair market value of 
the property at that time, would be considered to be 
used to acquire the consideration, 


an amount of the borrowed money equal to the excess 
shall, to the extent that the amount is outstanding after 
that time, be deemed to be used by the taxpayer for the 
purpose, of earning income from the property. 


(2) Borrowed money used to earn income from 
business — Where at any particular time after 1993 a 
taxpayer ceases to carry on a business and, as a conse- 
quence, borrowed money ceases to be used by the tax- 
payer for the purpose of earning income from the busi- 
ness, the following rules apply: 


(a) where, at any time (in this paragraph referred to as 
the “time of disposition”) at or after the particular 
time, the taxpayer disposes of property that was last 
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used by the taxpayer in the business, an amount of the 
borrowed money equal to the lesser of 


(i) the fair market value of the property at the time 
of disposition, and 


(ii) the amount of the borrowed money outstanding 
at the time of disposition that is not deemed by this 
paragraph to have been used before the time of dis- 
position to acquire any other property 


shall be deemed to have been used by the taxpayer im- 
mediately before the time of disposition to acquire the 
property; 

(b) subject to paragraph (a), the borrowed money 
shall, after the particular time, be deemed not to have 
been used to acquire property that was used by the tax- 
payer in the business; 


(c) the portion of the borrowed money outstanding at 
any time after the particular time that is not deemed by 
paragraph (a) to have been used before that subsequent 
time to acquire property shall be deemed to be used by 
the taxpayer at that subsequent time for the. purpose of 
earning income from the business; and 


(d) the business shall be deemed to have fiscal periods 
after the particular time that coincide with the taxation 
years of the taxpayer, except that the first such fiscal 
period shall be deemed to begin at the end of the busi- 
ness’s last fiscal period that began before the particu- 
lar time. 

Related Provisions: 20.1(3) — Deemed dispositions — rules. 


Selected Cases [subsec. 20.1(2)]: Ciebien v. R., [2002] 3 C.T.C. 
2001 (TCC) (Interest deductible where borrowed funds used to acquire 
business property that had been lost by default). 


(3) Deemed dispositions — For the purpose of para- 
graph (2)(a), 
(a) where a property was used by a taxpayer in a busi- 
ness that the taxpayer has ceased to carry on, the tax- 
payer shall be deemed to dispose of the property at the 
time at which the taxpayer begins to use the property 
in another business or for any other purpose; 


(b) where a taxpayer, who has at any time ceased to 
carry on a business, regularly used a property in part 
in the business and in part for some other purpose, 


(i) the taxpayer shall be deemed to have disposed 
of the property at that time, and 


(ii) the fair market value of the property at that 
time shall be deemed to equal the proportion of the 
fair market value of the property at that time that 
the use regularly made of the property in the busi- 
ness was of the whole use regularly made of the 
property; and 

(c) where the taxpayer is a trust, subsections 104(4) to 

(5.2) do not apply. 


(4) Amount payable for property— Where an 
amount is payable by a taxpayer for property, the amount 
shall be deemed, for the purposes of this section and, 
where subsection (2) applies with respect to the amount, 
for the purposes of this Act, to be payable in respect of 
borrowed money used by the taxpayer to acquire the 
property. 

Interpretation Bulletins: IT-533: Interest deductibility and related 
1ssues. 


(5) Interest in partnership — For the purposes of this 
section, where borrowed money that has been used to ac- 
quire an interest in a partnership is, as a consequence, 
considered to be used at any time for the purpose of earn- 
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ing income from a business or property of the partnership, 
the borrowed money shall be deemed to be used at that 
time for the purpose of earning income from property that 
is the interest in the partnership and not to be used for the 
purpose of earning income from the business or property 
of the partnership. 


(6) Refinancings — Where at any time a taxpayer uses 
borrowed money to repay money previously borrowed 
that was deemed by paragraph (2)(c) immediately before 
that time to be used for the purpose of: earning income 
from a business, 


(a) paragraphs (2)(a) to (c) apply with respect to the 
borrowed money; and 


(b) subsection 20(3) does not apply with respect to the 
borrowed money. 


Related Provisions [s. 20.1]: 20(3)— Use of borrowed money; 
87(2)§.6) — Amalgamations — continuing corporation. 


History [s. 20.1]: S. 20.1 enacted by 1994, c. 21, s. 13, applicable after 
L993. 


Definitions [s. 20.1]: “amount”, “borrowed money”, “business” — 
248(1); “capital property’ —54, 248(1); “depreciable property” — 
13(21),  248(1); “fiscal period” — 249.1; “property”, “taxpayer” — 
248(1); “time of disposition” — 20.1(2)(a). 

Interpretation Bulletins: IT-533: Interest deductibility and related 
issues. 


20.2 (1) Interest — authorized foreign bank — in- 


terpretation — The following definitions apply in this 


section. 


“branch advance” of an authorized foreign bank means 
an amount allocated or provided by, or on behalf of, the 
bank to, or for the benefit of, its Canadian banking busi- 
ness under terms that were documented, before the 
amount was so allocated or provided, to the same extent 
as, and in a form similar. to the form in which, the bank 
would ordinarily document a loan by it to a person with 
whom it deals at arm’s length. 


“branch financial statements” of an authorized foreign 
bank for a taxation year means the unconsolidated state- 
ments of assets and liabilities and of income and expenses 
for the year, in respect of its Canadian banking business, 


(a) that form part of the bank’s annual report for the 
year filed with the Superintendent of Financial Institu- 
tions as required under section 601 of the Bank Act, 
and accepted by the Superintendent, and 


(b) if no filing is so required for the taxation year, that 
are prepared in a manner consistent with the state- 
ments in the annual report or reports so filed and ac- 
cepted for the period or periods in which the taxation 
year falls, 


except if the Minister demonstrates that the statements are 
not prepared in accordance with generally-accepted ac- 
counting principles in Canada as modified by any specifi- 
cations applicable to the bank made by the Superintendent 
of Financial Institutions under subsection 308(4). of the 
Bank Act (in this definition referred to as “modified 
GAAP”), in which case it means the statements subject to 
such modifications as are required to make them comply 
with modified GAAP. 


Related Provisions: |15(1)(a)(ii) — Foreign bank’s Canadian income 
calculated using branch financial statements. 


“calculation period” of an authorized foreign bank for a 
taxation year means any one of a series of regular periods 
into which the year is divided in a designation by the 
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bank in its return of income for the year or, in the absence 
of such a designation, by the Minister, 


(a) none of which is longer than 31 days; 


-(b) the first of which commences at the beginning of 
the year and the last of which ends at the end of the 
year; and 


(c) that are, unless the Minister otherwise agrees in 
writing, consistent with the calculation periods desig- 
nated for the bank’s preceding taxation year. 


(2) Formula elements — The following descriptions 
apply for the purposes of the formulae in subsection (3) 
for any calculation period in a taxation year of an author- 
ized foreign bank: 


A 1s the amount of the bank’s assets at the end of the 
period; 


BA. is the amount of the bank’s branch advances at the 
end of the period; 


IBA is the total of all amounts each of which ts a reason- 
able amount on account of notional interest for the pe- 
riod, in respect of a branch advance, that would be de- 
ductible in computing the bank’s: income for the year 
if it were interest payable by, and the advance were 
indebtedness of, the bank to another person and if this 
Act were read without reference to paragraph 18(1)(v) 
and this section; 


IL is the total of all amounts each of which is an amount 
on account of interest for the period in respect of a 
liability of the bank to another person or partnership 
that would be deductible in computing the bank’s in- 
come for the year if this Act were read without refer- 


ence to paragraph 18(1)(v) and this section; and 


L_ is the amount of the bank’s liabilities to other persons 


and partnerships at the end of the period. 


Related Provisions: 20.2(4) — Branch amounts; 20.2(5) — Notional 
interest for IBA. 


(3) Interest deduction — In computing the income of 
an authorized foreign bank from its Canadian banking 
business for a taxation year, there may be deducted on 
account of interest for each calculation period of the bank 
for the year, 


(a) where the total amount at the end of the period of 
its liabilities to other persons and partnerships and 
branch advances is 95% or more of the amount of its 
assets at that time, an amount not exceeding 


(i) if the amount of liabilities to other persons and 
partnerships at that time is less than 95% of the 
amount of its assets at that time, the amount deter- 
mined by the formula 
IL + IBA x (0.95 x A—L)/BA 
and 


(ii) if the amount of those liabilities at that time is 
greater than or equal to 95% of the amount of its 
assets at that time, the amount determined by the 
formula 


IL x (0.95 x A) /L 
and 
(b) in any other case, the total of 


(i) the amount determined by the formula 


IL+IBA 
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and 
(ii) the product of 


(A) the amount claimed by the bank, in its re- 
turn of income for the year, not exceeding the 
amount determined by the formula 


(0.95 x A) —(L+ BA) 
and 


(B) the average, based on daily observations, of 

the Bank of Canada bank rate for the period. 
Related Provisions: 18(1)(v) — No other interest deduction allowed; 
20.2(2) — Formula element descriptions; 20.2(4)— Branch amounts; 


218.2(2) — Part XIII.1 tax on taxable interest expense; 219 — Branch tax 
on Canadian branch; 257 — Formulas cannot calculate to less than zero. 


(4) Branch amounts — Only amounts that are in re- 
spect of an authorized foreign bank’s Canadian banking 
business, and that are recorded in the books of account of 
the business in a manner consistent with the manner in 
which they are required to be treated for the purposes of 
the branch financial statements, shall be used to 
determine 


(a) the amounts in subsection (2); and 


(b) the amounts in subsection (3) of an authorized for- 
eign bank’s assets, liabilities to other persons and part- 
nerships, and branch advances. 


(5) Notional interest— For the purposes of the 
description of IBA in subsection (2), a reasonable amount 
on account of notional interest for a calculation period in 
respect of a branch advance is the amount that would be 
payable on account of interest for the period by a notional 
borrower, having regard to the duration of the advance, 
the currency in which repayment is required and all other 
terms, as adjusted by paragraph (c), of the advance, if 


(a) the borrower were a person that dealt at arm’s 
length with the bank, that carried on the bank’s Cana- 
dian banking business and that had the same credit- 
worthiness and borrowing capacity as the bank; 


(b) the advance were a loan by the bank to the bor- 
rower; and 


(c) any of the terms of the advance (excluding the rate 
of interest, but including the structure of the interest 
calculation, such as whether the rate is fixed or float- 
ing and the choice of any reference rate referred to) 
that are not terms that would be made between the 
bank as lender and the borrower, having regard to all 
the circumstances, including the nature of the Cana- 
dian banking business, the use of the advanced funds 
in the business and normal risk management practices 
for banks, were instead terms that would be agreed to 
by the bank and the borrower. 

History [s. 20.2]: S. 20.2 added by 2001, c. 17, s. 14, applicable after 

June 27, 1999 except that in its application to amounts allocated or pro- 


vided before August 22, 2000, the definition “branch advance” shall be 
read as follows: 


“branch advance” of an authorized foreign bank at a particular time 
means an amount allocated or provided by, or on behalf of, the bank 
to, or for the benefit of, its Canadian banking business under terms 
that were documented, on or before December 31, 2000, to the same 
extent as, and in a form similar to the form in which, the bank 
would ordinarily document a loan by it to a person with whom it 
deals at arm’s length. 


20.3 (1) Weak currency debt [Kiwi loans] — inter- 
pretation — The definitions in this subsection apply in 
this section. 


Income Tax Act, Part I, Division B 


“exchange date” in respect of a debt of a taxpayer that is 
at any time a weak currency debt means, if the debt is 
incurred or assumed by the taxpayer 


(a) in respect of borrowed money that is denominated 
in the final currency, the day that the debt that is in- 
curred or assumed by the taxpayer; and 


(b) in respect of borrowed money that is not denomi- 
nated in the final currency, or in respect of the acquisi- 
tion of property, the day on which the taxpayer’ uses 
the borrowed money or the acquired property, directly 
or indirectly, to acquire funds that are, or to settle an 
obligation that is, denominated in the final currency. 


‘“thedge” in respect of a debt of a taxpayer that is at any 
time a weak currency debt means any agreement made by 
the taxpayer 


(a) that can reasonably be regarded as having been 
made by the taxpayer primarily to reduce the tax- 
payer’s risk, with respect to payments of principal or 
interest in respect of the debt, of fluctuations in the 
value of the weak currency; and 


(b) that is identified by the taxpayer as a hedge in re- 
spect of the debt in a designation in prescribed form 
filed with the Minister on or before the 30th day after 
the day the taxpayer enters into the agreement. 


“weak currency debt” of a taxpayer at a particular time 
means a particular debt in a foreign currency (in this sec- 
tion referred to as the “weak currency’’), incurred or as- 
sumed by the taxpayer at a time (in this section referred to 
as the “commitment time”) after February 27, 2000, in re- 
spect of a borrowing of money or an acquisition of pro- 
perty, where 


(a) any of the following applies, namely, 


(1) the borrowed money is denominated in a cur- 
rency (in this section referred to as the “final cur- 
rency’) other than the weak currency, is used for 
the purpose of earning income from a business or 
property and is not used to acquire funds in a cur- 
rency other than the final currency, 


(11) the borrowed money or the acquired property is 
used, directly or indirectly, to acquire funds that 
are denominated in a currency (in this section re- 
ferred to as the “final currency”) other than the 
weak currency, that are used for the purpose of 
earning income from a business or property and 
that are not used to acquire funds in a currency 
other than the final currency, 


(i11) the borrowed money or the acquired property 
is used, directly or indirectly, to settle an obligation 
that is denominated in a currency (in this section 
referred to as the “final currency’) other than the 
weak currency, that is incurred or assumed for the 
purpose of earning income from a business or pro- 
perty and that is not incurred or assumed to acquire 
funds in a currency other than the final currency, or 


(iv) the borrowed money or the acquired property 
is used, directly or indirectly, to settle another debt 
of the taxpayer that is at any time a weak currency 
debt in respect of which the final currency (which 
is deemed to be the final currency in respect of the 
particular debt) is a currency other than the cur- 
rency of the particular debt; 


(b) the amount of the particular debt (together with 
any other debt that would, but for this paragraph, be at 
any time a weak currency debt, and that can reasona- 
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bly be regarded as having been incurred or assumed 
by the taxpayer as part of a series of transactions that 
includes the incurring or assumption of the particular 
debt) exceeds $500,000; and 


(c) either of the following applies, namely, 


(i) if the rate at which interest is payable at the par- 
ticular time in the weak currency in respect of the 
particular debt is determined under a formula based 
on the value from time to time of a reference rate 
(other than a reference rate the value of which is 
established or materially influenced by the tax- 
payer), the interest rate at the commitment time, as 
determined under the formula as though interest 
were then payable, exceeds by more than two per- 
centage points the rate at which interest would 
have been payable at the commitment time in the 
final currency if 


(A) the taxpayer had, at the commitment time, 
instead incurred or assumed an equivalent 
amount of debt in the final currency on the 
same terms as the particular debt (excluding the 
rate of interest but including the structure of the 
interest calculation, such as whether the rate is 
fixed or floating) with those modifications that 
the difference in currency requires, and 


(B) interest on the equivalent amount of debt re- 
ferred to in clause (A) was payable at the com- 
mitment time, or 


(i1) in any other case, the rate at which interest is 
payable at the particular time in the weak currency 
in respect of the particular debt exceeds by more 
than two percentage points the rate at which inter- 
est would have been payable at the particular time 
in the final currency if at the commitment time the 
taxpayer had instead incurred or assumed an 
equivalent amount of debt in the final currency on 
the same terms as the particular debt (excluding the 
rate of interest but including the structure of the in- 
terest calculation, such as whether the rate is fixed 
or floating), with those modifications that the dif- 
ference in currency requires. 


(2) Interest and gain — Notwithstanding any other 
provision of this Act, the following rules apply in respect 
of a particular debt of a taxpayer (other than a corporation 
described in one or more of paragraphs (a), (b), (c) and 
(e) of the definition “specified financial institution” in 
subsection 248(1)) that is at any time a weak currency 
debt: 


(a) no deduction on account of interest that accrues on 
the debt for any period that begins after the day that is 
the later of June 30, 2000 and the exchange date dur- 
ing which it is a weak currency debt shall exceed the 
amount of interest that would, if at the commitment 
time the taxpayer had instead incurred or assumed an 
equivalent amount of debt, the principal and interest in 
respect of which were denominated in the final cur- 
rency, on the same terms as the particular debt (ex- 
cluding the rate of interest but including the structure 
of the interest calculation, such as whether the rate is 
fixed or floating) have accrued on the equivalent debt 
during that period, with those modifications that the 
difference in currency requires; 


(b) the amount, if any, of the taxpayer’s gain or loss 
(in this section referred to as a “foreign exchange gain 
or loss”) for a taxation year on the settlement or extin- 
guishment of the debt that arises because of the fluctu- 


S. 20.1.1) (ce) 


ation in the value of any currency shall be included or 
deducted, as the case may be, in computing the tax- 
payer’s income for the year from the business or the 
property to which the debt relates; and 


(c) the amount of any interest on the debt that was, 
because of this subsection, not deductible is deemed, 
for the purpose of computing the taxpayer’s foreign 
exchange gain or loss on the settlement or extinguish- 
ment of the debt, to be an amount paid by the taxpayer 
to settle or extinguish the debt. 


(3) Hedges — In applying subsection (2) in circum- 
stances where a taxpayer has entered into a hedge in re- 
spect of a debt of the taxpayer that is at any time a weak 
currency debt, the amount paid or payable in the weak 
currency for a taxation year on account of interest on the 
debt, or paid in the weak currency in the year on account 
of the debt’s principal, shall be decreased by the amount 
of any foreign exchange gain, or increased by the amount 
of any foreign exchange loss, on the hedge in respect of 
the amount so paid or payable. 


(4) Repayment of principal —If the amount (ex- 
pressed in the weak currency) outstanding on account of 
principal in respect of a debt of the taxpayer that is at any 
time a weak currency debt is reduced before maturity 
(whether by repayment or otherwise), the amount (ex- 
pressed in the weak currency) of the reduction is deemed, 
except for the purposes of determining the rate of interest 
that would have been charged on an equivalent loan in the 
final currency and applying paragraph (b) of the defini- 
tion “weak currency debt” in subsection (1), to have been 
a separate debt from the commitment time. 


History [s. 20.3]: S. 20.3 added by 2001, c. 17, s. 14, applicable to 
taxation years that end after February 27, 2000. 


By 2001, c. 17, subsec. 14(4), a designation described in para. (b) of the 
definition “hedge” in subsec. 20.3(1) is deemed to have been filed in a 
timely manner if it is filed on or before the later of July 31, 2000 and the 
30th day after the day the taxpayer agrees to the hedge. 


Definitions [s. 20.3]: “amount”, “borrowed money”, “business” — 
248(1); “commitment time” — 20.3(1)“weak currency debt’; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “exchange date” — 20.3(1); “‘fi- 
nal currency” — 20.3(1)“weak currency”(a)(i)—(ii1); “foreign currency” — 
248(1); “hedge” — 20.3(1); “Minister”, “prescribed”, “property”, “spe- 
cific financial institution” — 248(1); “taxation year’ — 249; “‘tax- 
payer” — 248(1); “weak currency”, “weak currency debt” — 20.3(1). 


_ Proposed Addition [on hold] — 20.1 [sic], _ 
a 2 [sic] [December 1991 version] 


29 66 


20. L @ Money. borrowed for distribution — For 
the purpose of computing the income of a corporation or 
partnership (in this section referred to as the “distribu- 
tor”) for a particular taxation year, such part of the total 
of all amounts each of which is an amount outstanding 
at a particular t time in that — on account of borrowed 
money 


(a) used in a taxation year (in this subsection referred 
_ to as the “distribution year”) that is the particular 

year or a taxation year preceding the particular year 
_ to make a distribution, and 


(b) in respect of which a written designation has not 
been made under this section 


as does not exceed the total of 
(c) the lesser of 


(i) the amount that would be the distributor’s eq- 
uity under subsection (2) at the beginning of the 
particular year, and 
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(ii) the amount that would be the distributor’s eq- The second mechanism provided by section 20.1 is av 
uity under subsection dn af the: end of the — any distributor as an alternative to the system deseribec 
ular year a Under this option, borrowed money used to mak 


: tribution is treated as having been used to acquire. one or more 
if each amount owing in respect of borrowe money of the distributor's properties. The distributor may select which — 
used wk the perieee in or _ s ic properties to designate in this way, and the subseq i 

those properties will govern the tax treatment of i 
make the distribution. 


borrowed ‘money used to 
if pas had a 


- (d) the amount, 7 any ig siti 


(i) the total of all. ‘amounts eac 
distributor’s ros loss: 
year, for a taxation - 

oo tion | year and befi 


20. 5H is to Bete mone 
ae and used to mé 


tary, however, borr< 
20.1 will ape are 


its nen: shee une 
a less its liabil a 


lar year. Tf the total een : 
rowed mney used for distributions 


those Sees exceed the distribute’ s equity and non-capi- _ 
tal losses incurred by the distributor since the year in which the 
distribution was made, the excess borrowings will continue to — 
be treated as having been used to make distributions. This 
mechanism is referred to in these notes as the “basic method”. : 
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ating losses occurring after a distribution would reduce equity — 
to the extent they were reflected in a decrease in the tax cost of : 
the distributor’s assets. To prevent this result, any excess of | 


non-capital losses for the years between the distribution year 


and the particular year, inclusive, over income for. those years 


is included in computing the amount of borrowed 1 
ble for the treatment provided under subsection 20 


Related Provisions: 20. (2) — Meaning of ' “equit 
ternative allocation; 20.2— ‘Earlier money borro ed 


(2) Equity — For the purpose of subsect n 
tributor’s equity at any time in a taxation y 
amount that would be the distributor’s equi 
time under subsection fu 


ay the ala amount to “the 
Loithese 


san that is an interest in 


(ii) that is property 
2 would ne ae 


— : ‘the les aa 
not be deductible 
: income for the ‘year 


: were nil, and” : 
6) each amount | Owing in respect of bo OW 


ee used me the on aaah acquire a property. 


Techical ‘Notee! Bubsectio 20. 110 


dj 
ments to a distributor’s equity, for the purpose of applying sub- 


‘section 20.1(1). The general effect of these adjustments. is to. 
limit the amount oF borrowed money in respect of which a dis 
distributor’ s income-earning equity. Since the starting-point for 
any determination of a distributor’s equity is the definition in. 
subsection 20.1(7), subsections 20. a and A should pe ae 
together. 


Paragraph 20. 12)a) requires & thar he: amount ee he distribu. 
tor’s equity be determined under subsection 20. 17) as though 
the cost amount of certain types of property were nil. Proper- 
ties so excluded from the computation of the distributor's eq- 
uity are: any property not acquired for the purpose of earning 
income therefrom or from a business; any interest in a life in- 
surance policy; any property the income from which would be 
exempt; any land, other than land used in a business (except a 
real estate business) or held primarily for the purpose of pro- 
ducing income therefrom; and property in respect of which in- 
terest payable would, because of subeecuen 18G.1), not be 
deductible. 
In addition, paragraph 20.1(2)(b) requires that amounts owing 
in respect of borrowed money used to acquire property de- 
scribed in paragraph 20.1(2)(a) be ignored in computing a dis- 
tributor’s equity for the purpose of subsection 20.1(1). 


(3) Alternative determination — For the purposes 
of this Part, where a distributor has used borrowed 
money at any time to make a distribution, that portion of 
the borrowed money that has, in a written designation 
made under this section, been allocated to a property or 
qualified expenditure of the distributor shall be deemed 
to have been used at that time to acquire the property or 
to make the qualified expenditure. 


S. 20.1(4) 


Technical Notes: Subsection 20.1(3) permits the use of a 
specific allocation method for the treatment of borrowings used 
to make distributions —- that is, borrowed money used, after 
the date on which these amendments are issued in final form, 
by a corporation to pay a dividend, to redeem, acquire or can- 
cel a share of its capital stock or to reduce its capital, or by a 
partnership to make a distribution of profits or capital or other- 
wise to reduce the interest of any person in the partnership. 
This optional alternative to the basic method treats such bor- 
rowed MpREY. as s having been used to acquire one or more of 


Tou use athe Alecaton iethed, ‘the distributor must make a writ- 
ten designation, allocating the borrowed money to one or more 
properties or “qualified expenditures” (defined in subsection 
20.1(8) as, in essence, expenditures included in a resource pool 
or research and development pool of the distributor). In order 
to be valid, that written designation must accord with the re- 
irements ‘in subsections oy 1(5) and (6). SF 


Related Provisions: 20. 1(4) - ~ Lon on 1 allocation: 20. (5) — Inva- 
lid designations; 20. Hey oe and ahs of designation; 20.1(7) — 
Moning of * equity’ _ 


) imits on allocation - — - The amount allocated for 


itor at that time. 


op te ‘otal ae all aroun: each af whieh | is an 
amount owing immediately before that time in re- 
spect of borrowed money used to acquire the pro- 
| perty or in respect of an amount payable for the 

_ property, and 


- (b) in the case of a qualified expenditure, the lesser 
of the amount allocated by the distributor to the ex- 
_ Seca and the amount, if any, by which 
: =) the amount of the expenditure 
: exceeds . : 
| Gi the total of all amounts each of which is an 
amount owing immediately before that time in re- 
spect of borrowed money used to make the ex- 


penditure or in respect of an amount payable on 
account of the expenditure. 


Technical Notes: Subsection 20.1(4) limits the amount of 
borrowed money that may be allocated to a given property or 
qualified expenditure for the purposes of the allocation method. 
In general, no more may be allocated to an asset than its net tax 
cost — that is, the amount, if any, by which its tax cost at the 
time of the distribution exceeds any amounts owing in respect 
of the asset. 


Paragraph 20.1(4)(a) sets out the limits on allocations to 
properties. The amount allocated to a property (other than an 
eligible capital property or a property included in an expendi- 
ture pool) may not exceed the amount, if any, by which the cost 
amount of the property to the distributor at the time of distribu- 
tion exceeds any amounts owing immediately before the distri- 
bution in respect of borrowed money used to acquire the asset 
or in respect of an amount payable for the asset. In the case of 
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an eligible capital property, the limit is based upon % of the | (6) Designation — A designation made in respect of 
property's cost amount, while for property included im anex- | borrowed money used at any time by a distributor to” 
penditure pool the limit is based upon - cost to be distributor | make a distribution, or a revocation of such a . 
a gave cd designation, 7 . 


Paragraph 20. 1(4)(b) sets out the limit on any ocsion 10 a . ( 5 oe b ob / 
- a) shall, in the case of a comporation, e made e. 
qualified expenditure. The amount so allocated may not exceed corporation in its return of income under this Part f 


the amount, if any, oe which the amount of t mt Pe the taxation year that ‘inctodes that time or in a pr 
ae form filed with ae ee! within th 


penditure or in respect of an amount pavae on a 
ore 


designation to a oes 
exceeds the distributor’ 
that time, 


a that time _ 
exceeds: 


| amount p: 
expenditure or for such ; 


je the designation rev 
supser ion oe or anothe 


of borrowed money a 
under subsection 20. 1(3) - 
allocated to a particular « expe 
fails to comply with either limitation 
been made. In addition, subsection 20. 1( 
pudiation of a Seinen: 7 / 


we 


ticular oe es The oul ‘of all amounts of borrov 

money allocated under a given designation to qualified expend- _ 
itures or properties included in a particular pool may not ex- | 
ceed the amount of the pool, at the time of distribution, less all _ 
amounts owing immediately before that time in respect of bor- _ 
rowed money used to make expenditures or acquire property | 

included in the pool, or in respect of amounts a on ae 


share oo each Pee Ee see the dist oy. 7 
tor does not deal at arm’s length of the incom 
___ of the partnership from any source for the fis _ 
____ eal period of the partnership. that includes 
_ time is, or may be, 10% or more of tha 


count of expenditures or for properties. _ — come, eo 

Paragraph 20.1(5)(c) provides that a desionutien may ve repu--  . (B) the total of the distributor s share an 

diated, either by explicit revocation or by the subsequent filing __, shate of each person with whom the distribu-_ 
of another designation. Any revocation or subsequent filing tor does not deal at arm’s length of the to al. 
must be in accordance with the requirements of Subsection amount that would be paid to all members of 
20.1(6). the partnership (otherwise than as a distribu-_ 
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tion of income referred to in clause (A)) if the / 


partnership were wound ap at that ti le 
or more of that amount, 


(c) an amount equal to 4, of the. cu m 
capital of the distributor at that time 
business of the distributor, or 


(d) the amount of : an expenditure p poe 
utor at that time © L 


exceeds the total of all amounts co 
(e) an ey ne : Be 


; be toa Ds 
cost base to Fat ane 


hase to the Ascpuloe at that ime ee - 


Technical Notes: Subsection 20. 1@. contains ihe os : 
definition of a citputon’s oF for the ge ‘ of ee 


20). 


cost of the distributor’s assets at that time less its liabilities. 


Most properties are included in the equity calculation at their 


cost amount: exceptions include eligible capital property, Ca- 


nadian and foreign resource properties, and properties dealt 


with under section 37 in respect of research and development. 
Eligible capital property is 
20.1(7)(c), which adds to the distributor's equity an amount 
equal to */; of its cumulative eligible capital in respect of a busi- 
ness. Research and development properties form part of the ex- 
penditure pools (defined in subsection 20.1(8)), the amount of 


which is included by paragraph 20.1(7)(d) in equity of both 


corporations and partnerships. Similarly, resource properties 
are included in the expenditure pools of corporations. 


Shares of corporations of which the distributor is a specified 
shareholder are not included in equity. This exclusion reflects 
the fact that the value of a share in a corporation represents part 
of the value of the corporation’s assets. Including the value of 
the share in the shareholder’s equity while also including the 


A distributor’s cone at any time is, in broad 6 terms, be a . 


included under paragraph — 


18] 
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value of those assets in the equity of the corporation would 
count the same value twice, and would artificially expand the 
overall interest deductibility available to both parties. The same 
considerations apply to significant (10% or more of income or 
capital) eee interests, snes are also excluded from 


ee | ae after ther. time as ; rent for property: reserves 
other than 20(1)(m. 1) manufacturers’ warranty reserves; capital 
gains reserves under subparagraph 40(1)(a)QGii) or 44(1)(e) (iii); 


unrenounced amounts in respect of flow- -through shares; and 


paaunauen ee elie’ cost base in respect of any 


the | " meanings’ oe c PRES 
\(b), 66.2(5)(b) and ce sey [now subsec- 
6), 66. 25) 66. 4(5) a ed. ] 


3S: Poreeroph 20. 1(8%a) provides that the 
ve Canadian exploration expense’, “cumulative 
xpense” "and “cumulative Canadian oil 


in the. case a a corporation, the payment of an 
amount by the corporation as a dividend, on a re- 
demption, acquisition or cancellation of a share 
of any class of its capital stock, or on a reduction 
__ of the capital in Sespecl of any class of its capital 
Stock, and / 


_ (ii) i in the case > of a partnership, the payment of an 
amount by the partnership as a distribution of 
: _ profits or capital or as any other reduction in a 
___ person’s interest in the partnership; 


Technical Notes: The term “distribution” is relevant in es- 
tablishing the range of uses of borrowed money to which sec- 
tion 20.1 applies. Those uses are, in the case of a corporation, 
the payment of a dividend, the redemption, acquisition or can- 
cellation of a share of its capital stock and the reduction of its 
capital by any other means. In the case of a partnership, section 
20.1 applies to the use of borrowed money to distribute profits 
or capital or otherwise to reduce the interest of any person in 
the partnership. 


(c) an “expenditure pool”. of a distributor means 
properties and expenditures in respect of which 
amounts are — 


_ (+) included in computing the amount that may be 
deducted under subsection 37(1) in computing 
the distributor’s income for a taxation year, or 


(ii) where the distributor is a corporation, in- 
cluded in computing the amount of the 
corporation’s 


(A) total Canadian exploration and develop- 
ment expenses, 


(B) cumulative Canadian exploration expense, 


(C) cumulative 
expense, 


Canadian development 


S. 20.1(8)(c)(ii)(D) Income Tax Act, Part I, Division B 


(D) cumulative Canadians oil an 
pet! . penses, oe result i is chee 


cumulative ore at 
nt dedt 


Technical Notes: he 20.1( 
terms “expenditure pool” and “qualifiec 
purposes of section 20.1. The purp 

allow the inclusion in a distributo S 


and expenditures that : are includ 
deductible under subsection oF 


Related | Provisions: 2018) 


(9) Expenditure pool ; amou ! 
this section, the amount of 
tributor at any time 
(a) in the case of properti 
spect of which amou 
the amount that may be 
—37(1) in computing the 
taxation year, the an 


@. the total ‘of ‘the. a 
paragraphs. es iC 
would exceed | 


_ ment see inc 
_ that time except 
: were deducted i 


_ time except to the extent hat . 
deducted in poate 


tion of the amount of an pete a at any t 
case of research and development expenses, the amou 
pool at any time is the amount, if any, by which the 
determined under paragraphs 37(1)(a) to (c.1) would exceed 
the amounts determined under paragraphs 37(1)(d) to (h) it the 
distributor’s taxation year or fiscal period had ended at that 
time. Similarly, in the case of the various resource expenses, — 
the amount of each pool is the amount of undeducted expense — 
at that time. For Canadian exploration expenses, Canadian de- 
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utor at that time. Where the distributor is not carrying on 
ness at that time, the borrowings will be treated as having been | 
used in respect of properties held by the distribu 
The < amount of. the. bora angs: which will 


opereysoenno — . share smaeaeoepes of each 


Sn rie 20. 503)" defines “carrying 
I of subsection (2). The starting-point of — 
is. anyinB: value detemnineds in accordance with 


i diets oo accounting, must not. 
the Ves apn are made. 


. 330) BéoRE | eesti”, 
istribingor’’--1120 2(1); “dividend”, “exempt 
surance policy, — — 138(12), 248(1); “per- 
atic ar” — 249, as of distribu- 


21. (1) Cost of borrowed money — Where in a taxa- 
tion year a taxpayer has acquired depreciable property, if 
the taxpayer elects under this subsection in the taxpayer’s 
return of income under this Part for the year, 


(a) in computing the taxpayer’s income for. the year 
and for such of the 3 immediately preceding taxation 
years as the taxpayer had, paragraphs 20(1)(c), (d), (e) 
and (e.1) do not apply to the amount or to the part of 
the amount specified in the taxpayer’s election that, 
but for an election under this subsection in respect 
thereof, would be deductible in computing the tax- 
payer’s income (other than exempt income) for any 
such year in respect of borrowed money used to ac- 
quire the depreciable property or the amount payable 
for the depreciable property; and 


(b) the amount or the part of the amount, as the case 

may be, described in paragraph (a) shall be added to 

the capital cost to the taxpayer of the depreciable pro- 
perty so acquired by the taxpayer. 

: : Related Provisions: 13(10) — Deemed capital cost of certain property; 

’ (b) no amount may be added to or r deducted from Oe | 1321)” Definitions: Hie fi Pie ios aiaiies policy; 21(5) — aed. 

original cost of a property to the distributor (other | ments; 80(2)(b) — Application of debt forgiveness rules; 96(3) — Elec- 

than amounts in respect of depreciation, depletion Or | tion by members of partnership; 127(11.5)(b)(i) —Ignore s. 21 for pur- 

~ the cost of improvements) in computing: its carrying poses of ITC qualified expenditures; 220(3.2), Reg. 600(a) — Late filing 


value to the distributor; of election or revocation. 
; History: Para. 21(1)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
(c) subject to paragraph (a), the carrying value at that subsec. 16(1),. applicable after 1987. Para. 21(1)(a) formerly read: 


time to the distributor of any property received by it 
from a person with whom it was not dealing at arm’s 


dance with generally paaabis accou in 

cept that — _ . 
(a) Boiner the irate nor the consolidation method / 
of accounting shall be. used; — 


(a) in computing the taxpayer’s income for the year and for such of 
the 3 immediately preceding taxation years as the taxpayer had, 


length shall be deemed to be the lesser of that value paragraphs 20(1)(c), (d) and (e) do not apply to the amount or to the 
otherwise determined and the cost amount of the part of the amount specified by the taxpayer in the election that, but 
property to the distributor at that time; and. ssuer for an election under this subsection in respect thereof, would have 
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been deductible in computing the taxpayer’s income (other than ex- 
empt income) for any such year in respect of borrowed money used 
to acquire the depreciable property or the amount payable for the 
depreciable property acquired by the taxpayer; and 


Interpretation Bulletins: See list at end of s. 21. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Advance Tax Rulings: ATR-1!: Transfer of legal title in land to bare 
trustee corporation — mortgagee’s requirements sole reason for transfer. 


(2) Borrowed money used for exploration or de- 
velopment — Where in a taxation year a taxpayer has 
used borrowed money for the purpose of exploration, de- 
velopment or the acquisition of property and the expenses 
incurred by the taxpayer in respect of those activities are 
Canadian exploration and development expenses, Cana- 
dian exploration expenses, Canadian development ex- 
penses, Canadian oil and gas property expenses, foreign 
resource expenses in respect of a country, or foreign ex- 
ploration and development expenses, as the case may be, 
if the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the year, 


(a) in computing the taxpayer’s income for the year 
and for such of the three immediately preceding taxa- 
tion years as the taxpayer had, paragraphs 20(1)(c), 
(d), (e) and (e.1) do not apply to the amount or to the 
part of the amount specified in the taxpayer’s election 
that, but for that election, would be deductible in com- 
puting the taxpayer’s income (other than exempt in- 
come or income that is exempt from tax under this 
Part) for any such year in respect of the borrowed 
money used for the exploration, development or acqui- 
sition of property, as the case may be; and 


(b) the amount or the part of the amount, as the case 
may be, described in paragraph (a) is deemed to be 
Canadian exploration and development expenses, Ca- 
nadian exploration expenses, Canadian development 
expenses, Canadian oil and gas property expenses, for- 
eign resource expenses in respect of a country, or for- 
eign exploration and development expenses, as the 
case may be, incurred by the taxpayer in the year. 
Related Provisions: 13(10)— Deemed capital cost of property; 
13(21) — Definitions; 21(5)— Reassessments; 66(18)— Expenses _ in- 
curred. by partnerships; 80(2)(b) — Application of debt forgiveness rules; 


96(3) — Election by members of partnership; 220(3.2), Reg. 600(a) 
Late filing of election or revocation. 


History: Subsec. 21(2) amended by 2001, c. 17, subsec. 15(1), applicable 
to taxation years that begin after 2000. The subsec. formerly read: 


(2) Where in a taxation year a taxpayer has used borrowed money 
for the purpose of exploration, development or the acquisition of 
property and the expenses incurred by the taxpayer in respect 
thereof are Canadian exploration and development expenses, for- 
eign exploration and development expenses, Canadian exploration 
expenses, Canadian development expenses or Canadian oil and gas 
property expenses, as the case may be, if the taxpayer elects under 
this subsection in the taxpayer’s return of income under this Part for 
the year, 


(a) in computing the taxpayer’s income for the year and for 
such of the 3 immediately preceding taxation years as the tax- 
payer had, paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to 
the amount or to the part of the amount specified in the tax- 
payer’s election that, but for an election under this subsection in _ 
respect thereof, would be deductible in computing the tax- 
payer’s income (other than exempt income) for any such year in 
respect of the borrowed money used for the exploration, devel- 
opment or acquisition of property, as the case may be; and 


(b) the amount or the part of the amount, as the case may be, 
described in paragraph (a) shall be deemed to be Canadian ex- 
ploration and development expenses, foreign exploration and 
development expenses, Canadian exploration expenses, Cana- 
dian development expenses or Canadian oil and gas property 
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expenses, as the case may be, incurred by the taxpayer in the 
year. 


Para. 21(2)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
16(2), applicable after 1987. Para. 21(2)(a) formerly read: 


(a) in computing the taxpayer’s income for the year and for such of 
the 3 immediately preceding taxation years as the taxpayer had, 
paragraphs 20(1)(c), (d) and (e) do not apply to the amount or to the 
part of the amount specified by the taxpayer in the election that, but 
for an election under this subsection in respect thereof, would have 
been deductible in computing the taxpayer’s income (other than ex- 
empt income) for any such year in respect of the borrowed money 
used for the exploration, development or acquisition of property, as 
the case may be; and ’ 


Interpretation Bulletins: See list at end of s. 21. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(3) Borrowing for depreciable property — In com- 
puting the income of a taxpayer for a particular taxation 
year, where the taxpayer 


(a) in any preceding taxation year 


(i) made an election under subsection (1) in respect 
of borrowed money used to acquire depreciable 
property or an amount payable for depreciable pro- 
perty acquired by the taxpayer, or 


(ii) was, by virtue of subsection 18(3.1), required 
to include an amount in respect of the construction 
of a depreciable property in computing the capital 
cost to the taxpayer of the depreciable property, 
and 


(b) in each taxation year, if any, after that preceding 
taxation year and before the particular year, made an 
election under this subsection covering the total 
amount that, but for an election under this subsection 
in respect thereof, would have been deductible in com- 
puting the taxpayer’s income (other than exempt in- 
come) for each such year in respect of the borrowed 
money used to acquire the depreciable property or the 
amount payable for the depreciable property acquired 
by the taxpayer, 


if an election under this subsection is made in the tax- 
payer’s return of income under this Part for the particular 
year, paragraphs 20(1)(c), (d), (e) and (e.1) do not apply 
to the amount or to the part of the amount specified in the 
election that, but for an election under this subsection in 
respect thereof, would be deductible in computing the 
taxpayer’s income (other than exempt income) for the 
particular year in respect of the borrowed money used to 
acquire the depreciable property or the amount payable 
for the depreciable property acquired by the taxpayer, and 
the amount or part of the amount, as the case may be, 
shall be added to the capital cost to the taxpayer of the 
depreciable property. 

Related Provisions: 96(3) — Election by members of partnership; 


127(11.5)(b)G) — Ignore s. 21 for purposes of ITC qualified expenditures; 
220(3.2), Reg. 600(a) — Late filing of election or revocation. 


History: That portion of subsec. 21(3) following para. (b) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 16(3), applicable after 1987. That 
portion formerly read: 


if the taxpayer elects under this subsection in the taxpayer’s return 
of income under this Part for the particular year, paragraphs 
20(1)(c), (d) and (e) do not apply to the amount or to the part of the 
amount specified by the taxpayer in the election that, but for an 
election under this subsection in respect thereof, would have been 
deductible in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money 
used to acquire the depreciable property or the amount payable for 
the depreciable property acquired by the taxpayer, and the said 
amount or part of the amount, as the case may be, shall be added to 
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the capital cost to the taxpayer of the depreciable property so ac- 
quired [by the taxpayer]. 


Interpretation Bulletins: See list at end of s. 21: 


(4) Borrowing for exploration, etc. — In computing 
the income of a taxpayer for a particular taxation year, 
where the taxpayer 


(a) in any preceding taxation year made an election 
under subsection (2) in respect of borrowed money 
used for the purpose of exploration, development or 
acquisition of property, 


(b) in each taxation year, if any, after that preceding 
taxation year and before the particular year, made an 
election under this subsection covering the total 
amount that, but for that election, would have been de- 
ductible in computing the taxpayer’s income (other 
than exempt income or income that is exempt from tax 
under this Part) for each such year in respect of the 
borrowed money used for the exploration, develop- 
ment or acquisition of property, as the case may. be, 
-and 


(c) so elects in the taxpayer’s return of income for the 
particular year, 


the following rules apply: | 


(d) paragraphs 20(1)(c), (d), (e) and (e.1) do not apply 
to the amount or to the part of the amount specified in 
the election that, but for the election, would be deduct- 
ible in computing the taxpayer’s income (other than 
exempt income or income that is exempt from tax 
under this Part) for the particular year in respect of the 
borrowed money used for the exploration, develop- 
ment or acquisition of property, and 


(e) the amount or part of the amount, as the case may 
be, is deemed to be Canadian exploration and develop- 
ment expenses, Canadian exploration expenses, Cana- 
dian development expenses, Canadian oil and gas pro- 
perty expenses, foreign resource expenses in respect of 
a country, or foreign exploration and development ex- 
penses, as the case may be, incurred by the taxpayer in 
the particular year. 


Related Provisions: 96(3)— Election by members of partnership; 
220(3.2), Reg. 600(a) — Late filing of election or revocation. 


History: The portion of subsec. 21(4) after para. (a) amended by 2001, c. 
17, subsec. 15(2), applicable to taxation years that begin after 2000. That 
portion formerly read: 


(b) in each taxation year, if any, after that preceding taxation 
year and before the particular year, made an election under this 
subsection covering the total amount that, but for an election 
under this subsection in respect thereof, would have been de- 
ductible in computing the taxpayer’s income (other than exempt 
income) for each such year in respect of the borrowed money 
used for the exploration, development or acquisition of pro- 
perty, as the case may be, 


if an election under this subsection is made in the taxpayer’s return 
of income under this Part for the particular year, paragraphs 
20(1)(c), (d), (e) and (e.1) do not apply to the amount or to the part 
of the amount specified in the election that, but for an election under 
this subsection in respect thereof, would be deductible in computing 
the taxpayer’s income (other than exempt income) for the particular 
year in respect of the borrowed money used for the exploration, de- 
velopment or acquisition of property, and the amount or part of the 
amount, as the case may be, shall be deemed to be Canadian explo- 
ration and development expenses, foreign exploration and develop- 
ment expenses, Canadian exploration expenses, Canadian develop- 
ment expenses or Canadian oil and gas property expenses, as the 
case may be, incurred by the taxpayer in the particular year. 


S. 22(1)(b) 


That portion of subsec. 21(4) following para. (b) substituted by 1994, c. 7, 
Sch. II (1991,,c. 49), subsec. 16(4), applicable after 1987. That portion 
formerly read: 


if the taxpayer elects under this subsection in the taxpayer’s return 

of income under ‘this Part for the particular year, paragraphs 
20(1)(c), (d) and (e) do not apply to the amount or to the part of the 
amount specified by the taxpayer in the election that, but for an 
election under this subsection in respect thereof would have been 
deductible, in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money 
used for the exploration, development or acquisition of property, 
and the said amount or part of the amount, as the case may be, shall 
be deemed to be Canadian exploration and development expenses, 
foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and 
gas property expenses, as the case may be, incurred by the taxpayer 
in the particular year. 


Interpretation Bulletins: See list at end of s. 21. 


(5) Reassessments — Notwithstanding any other pro- 
vision of this Act, where a taxpayer has made an election 
in accordance with the provisions of subsection (1) or (2), 
such reassessments of tax, interest or penalties shall be 
made as are necessary to give effect thereto. 


Selected Cases [s. 21]: Saskatchewan Wheat Pool vy. R., [1999] 2 
C.T.C. 369 (FCA); leave to appeal to SCC refused (Apr. 13, 2000), File 
27346 (ITC should not be higher for taxpayer who capitalizes interest); 
Lornex Mining Corp. Ltd. y. Canada, [1996] 3 C.T:C. 309 (FCTD) (“Ex- 
empt income” includes income. exempt under s. 28 of ITAR, 1971). 


Definitions [s. 21]: “amount”, “borrowed money” — 248(1); “Canadian 
exploration expense” — 66.1(6), 248(1); “Canadian exploration and de- 
velopment expenses” — 66(15), 248(1);. “Canadian development ex- 
pense” — 66.2(5), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “depreciable property” — 13(21), 248(1); “exempt in- 
come” — 248(1); “foreign exploration and development expenses” — 
66(15), 248(1); “prescribed”, “property”, “regulation” — 248(1); “taxation 
year” 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 21]: IT-109R2: Unpaid amounts; IT- 
121R3: Election to capitalize cost of borrowed money. (archived); IT- 
142R3: Settlement of debts on the winding-up of a corporation; IT-341R3: 
Expenses of issuing or selling shares, units in a trust, interests in a partner- 
ship or syndicate, and expenses of borrowing money; IT-360R2: Interest 
payable in a foreign currency. 


Ceasing to Carry on Business 


22. (1) Sale of accounts receivable [on sale of 
business] — Where a person who has been carrying on 
a business has, in a taxation year, sold all or substantially 
all the property used in carrying on the business, includ- 
ing the debts that have been or will be included in com- 
puting the person’s income for that year or a previous 
year and that are still outstanding, and including the debts 
arising from loans made in the ordinary course of the per- 
son’s business if part of the person’s ordinary business 
was the lending of money and that are still outstanding, to 
a purchaser who proposes to continue the business which 
the vendor has been carrying on, if the vendor and the 
purchaser have executed jointly an election in prescribed 
form to have this section apply, the following rules. are 
applicable: 


(a) there may be-deducted in computing the vendor’s 
income for the taxation year an amount equal to the 
difference between the face value of the debts so sold 
(other than debts in respect of which the vendor has 
made deductions under paragraph 20(1)(p)), and the 
consideration paid by the purchaser to the vendor for 
the debts so sold; 


(b) an amount equal to the difference described in par- 
agraph (a) shall be included in computing the pur- 
chaser’s income for the taxation year; 
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(c) the debts so sold shall be deemed, for the purposes 
of paragraphs 20(1)(1) and (p), to have been included 
in computing the purchaser’s income for the taxation 
year or a previous year but no deduction may be made 
by the purchaser under paragraph 20(1)(p) in respect 
of a debt in respect of which the vendor has previously 
made a deduction; and 


(d) each amount deducted by the vendor in computing 
income for a previous year under paragraph 20(1)(p) 
in respect of any of the debts so sold shall be deemed, 
for the purpose of paragraph 12(1)(), to have been so 
deducted by the purchaser. 

Related Provisions: 13(8) — Disposition of depreciable property after 


ceasing to carry on business; 22(2) — Required statement by vendor and 
purchaser; 96(3) — Election by members of partnership. 


Interpretation Bulletins: IT-188R: Sale of accounts receivable; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 
433R: Farming or fishing — use of cash method; IT-442R: Bad debts and 
reserve for doubtful debts; IT-471R: Merger of partnership; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). 


Forms: T2022: Election in respect of the sale of debts receivable. 


(2) Statement by vendor and purchaser — An elec- 
tion executed for the purposes of subsection (1) shall con- 
tain a statement by the vendor and the purchaser jointly as 
to the consideration paid for the debts sold by the vendor 
to the purchaser and that statement shall, subject to sub- 
section 69(1), as against the Minister, be binding upon the 
vendor and the purchaser in so far as it may be relevant in 
respect of any matter arising under this Act. 


Definitions [s. 22]: “amount”, “business”, “Minister”, “person”, “pre- 
scribed”, “property” — 248(1); “taxation year’ — 11(2), 249. 


23. (1) Sale of inventory — Where, on or after dispos- 
ing of or ceasing to carry on a business or a part of a busi- 
ness, a taxpayer has sold all or any part of the property 
that was included in the inventory of the business, the 
property so sold shall, for the purposes of this Part, be 
deemed to have been sold by the taxpayer in the course of 
carrying on the business. 


Related Provisions: 12.4— Bad debt inclusion on sale of inventory. 


Selected Cases [subsec. 23(1)]: Terminal Dock and Warehouse Co. 
Ltd. v. MNR, [1968] C.T.C. 78 (Exch.) (Sale at discount not capital loss). 


Interpretation Bulletins: IT-287R2: Sale of inventory; IT-457R: Elec- 
tion by professionals to exclude work in progress from income. 


(2) [Repealed under former Act] 


(3) Reference to property in inventory — A refer- 
ence in this section to property that was included in the 
inventory of a business shall be deemed to include a refer- 
ence to property that would have been so included if the 
income from the business had not been computed in ac- 
cordance with the method authorized by subsection 28(1) 
or paragraph 34(a). 

Definitions [s. 23]: “business” — 248(1); “inventory” — 23(3), 248(1); 
“Minister”, “person”, “property”, “taxpayer” — 248(1). 


24. (1) Ceasing to carry on business [deduction 
for cumulative eligible capital] — Notwithstanding 
paragraph 18(1)(b), where at any time after a taxpayer 
ceases to carry on a business the taxpayer no longer owns 
any property that was eligible capital property in respect 
of the business and that has value, in computing the tax- 
payer’s income for taxation years ending after that time, 


(a) there shall be deducted, for the first such taxation 
year, the amount of the taxpayer’s cumulative eligible 
capital in respect of the business at that time; 
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(b) no amount may be deducted under paragraph 
20(1)(b) in respect of the business; 


(c) for the purposes of determining the value of P in 
the definition “cumulative eligible capital” in subsec- 
tion 14(5), the amount deducted by the taxpayer under 
paragraph (a) shall be deemed to be an amount de- 
ducted under paragraph 20(1)(b) in computing the tax- 
payer’s income from the business for the taxation year 
that included that time; and 


(d) for the purposes of subsection 14(1), section 14 
shall be read without reference to subsection 14(4). 


Related Provisions: 10(12) — Where non-resident ceases to_use inven- 
tory in business; 13(8) — Disposition of depreciable property after ceasing 
to carry on business; 14(12) — Limitation where affiliated person acquires 
the property; 20(1)(hh.1) — Deduction for repayment of assistance relat- 
ing to eligible capital expenditure after ceasing to carry on business; 
24(2) — Business carried on by spouse or controlled corporation; 25 
Fiscal period for individual proprietor of business disposed of; 28(1)(g) — 
Deduction from farming or fishing income when using cash, method; 
70(5.1) — Eligible capital property of deceased taxpayer, 107(2)(f) — 
Capital interest distribution by personal or prescribed trust; Reg. 
8103(6) — Mark-to-market — transition inclusion on ceasing to carry on 
business; Reg. 9204(5) — Residual portion of specified debt obligation on 
ceasing to carry on business. 


History: Subsec. 24(1) amended by 1994, c. 7, Sch. If (1991, c. 49), s. 17, 
applicable after July 13, 1990. Subsec. 24(1) formerly read: 


24. (1) Notwithstanding paragraph 18(1)(b), where a taxpayer has 
ceased to carry on a business, in computing the taxpayer’s income 
for the taxpayer’s taxation year in which the taxpayer so ceased to 
carry on the business, 


(a) there shall be deducted the amount of the taxpayer’s cumu- 
lative eligible capital in respect of the business at the time the 
taxpayer so ceased to carry on the business; 


(b) no amount is deductible by virtue of paragraph 20(1)(b) in 
respect of the business; 


(c) notwithstanding the definition “cumulative eligible capital” 
in subsection 14(5), the taxpayer’s cumulative eligible capital in 
respect of the business immediately after the time the taxpayer 
so ceased to carry on the business shall be deemed to be nil; and 


(d) for the purposes of subsection 14(1), section 14 shall be read 
without reference to subsection 14(4). 


Interpretation Bulletins: IT-123R6: Transactions involving eligible 
capital property; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died; IT-488R2: Winding- 
up of 90%-owned taxable Canadian corporations (archived). 


(2) Business carried on by spouse [or common- 
law partner] or controlled corporation — Notwith- 
standing subsection (1), where at any time an individual 
ceases to carry on a business and thereafter the indivi- 
dual’s spouse or common-law partner, or a corporation 
controlled directly or indirectly in any manner whatever 
by the individual, carries on the business and acquires all 
of the property that was eligible capital property in re- 
spect of the business owned by the individual before that 
time and that had value at that time, 


(a) in computing the individual’s income for the indi- 
vidual’s first taxation year ending after that time, sub- 
section (1) shall be read without reference to para- 
graph (1)(a) and the reference in paragraph (1)(c) to 
“the amount deducted by the taxpayer under paragraph 
(a)” shall be read as a reference to “an amount equal to 
the taxpayer’s cumulative eligible capital in respect of 
the business immediately before that time”; 


(b) in computing the cumulative eligible capital of the 
spouse or common-law partner or the corporation, as 
the case may be, in respect of the business, the spouse 
or common-law partner or corporation. shall be 
deemed to have acquired an eligible capital property 
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and to have made an eligible capital expenditure at 
that time at a cost equal to “/s of the total of 


(i) the cumulative eligible capital of the taxpayer in 
respect of the business immediately before that 
time, and 


(11) the amount, if any, determined for F in the defi- 
nition “cumulative eligible capital” in subsection 
14(5) in respect of the business of the individual at 
that time; 


(c) for the purposes of determining the cumulative eli- 
gible capital in respect of the business of the spouse or 
common-law partner or corporation after that time, an 
amount equal to the amount determined under subpar- 
agraph (b)(ii) shall be added to the amount otherwise 
determined in respect thereof for P in the definition 
“cumulative eligible capital” in subsection 14(5); and 


(d) for the purpose of determining after that time the 
amount required to be included under, paragraph 
14(1)(b) in computing the income of. the spouse, the 
common-law partner or the corporation in respect of 
-any subsequent disposition of property of the business, 
there shali be added to the amount otherwise deter- 
mined for Q in the definition “cumulative eligible cap- 
ital” in subsection 14(5) the amount, if any, deter- 
mined for Q in that definition in respect of the 
business of the individual immediately before the indi- 
vidual ceased to carry on business. 


Related Provisions: 14(12) — Certain property deemed not acquired 
by affiliated person; 25 — Fiscal period for individual proprietor of busi- 
ness disposed of; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Para. 24(2)(d) amended by 2001, c. 17, s. 16, applicable to taxa- 
tion years that end after February 27, 2000. The para. formerly read: 


(d) for the purposes of determining after that time 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the 
spouse’s or common-law partner’s taxable capital gain, and 


(11) the amount to be included under subparagraph 14(1)(a)(v) 
or paragraph 14(1)(b) in computing the income of the spouse or 
common-law partner or corporation 


in respect of any subsequent disposition of property of the business, 
there shall be added to the amount otherwise determined for Q in 
the second formula in the definition “cumulative eligible capital” in 
subsection 14(5) the amount, if any, determined for Q in that 
formula in respect of the business of the individual immediately 
before the individual ceased to carry on the business. 


The opening words of subsec. 24(2), paras. 24(2)(b) and (c) and subpara. 
24(2)(d)(ii) amended by 2000, c. 12, Sch. 2, s. 1 to replace “spouse” with 
“spouse or common-law partner’, and subpara. 24(2)(d)(i) amended by 
Sch. 2, s. 7 to replace “spouse’s” with “spouse’s or common-law part- 
ner’s”, applicable to 2001 et seg., to come into force on a day to be fixed 
by order of the Governor in Council. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Subpara. 24(2)(d)(ii) amended by 1995, c. 3, s. 8, applicable to fiscal peri- 
ods that end after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in comput- 
ing the income of the spouse or corporation 


Para. 24(2)(a) amended to substitute ‘in respect of the business” for “in 
respect of property’’, and para. (d) added, by 1994, c. 7, Sch. VIII (1993, c. 
24), subsecs. 10(1) and (2), applicable after July 13, 1990. 


Subsec. 24(2) amended by 1994, c. 7, Sch. If (1991, c. 49), s. 17, applica- 
ble after July 13,1990. Subsec. 24(2) formerly read: 


(2) Where business carried on by spouse or controlled corpo- 
ration — Notwithstanding subsection (1), where an individual has 
ceased to carry on a business and thereafter the individual’s spouse, 
or a corporation controlled directly or indirectly in any manner 
whatever by the individual, has carried on the business, 


(a) in computing the individual’s income for the individual's 
taxation year in which the individual so ceased to carry on the 
business, the provisions of subsection (1) shall be read without 
reference to paragraph (1)(a) and as if the reference in para- 
graph (1)(c) to “the time the taxpayer so ceased to carry on the 


S. 25(1) 


business” were read as a reference to “the end of the taxation 
year in which the taxpayer so ceased to carry on the business”; 
and 


(b) in: computing the cumulative eligible capital in respect of 
the business of the spouse or the corporation, as the case may 
be, at any time after the end of the taxation year in which the 
individual so ceased to carry on the business, there shall be in- 
cluded the amount of the individual’s cumulative eligible capi- 
tal in respect thereof at the end of that taxation year. 


(3) Where partnership has ceased to exist — Not- 
withstanding subsection (1), where at any time a partner- 
ship ceases to exist in circumstances to which neither sub- 
section 98(3) nor subsection 98(5) applies, there may be 
deducted, in computing the income for the first taxation 
year beginning after that time of a taxpayer who was a 
member of the partnership immediately before that time, 
an amount determined by the formula 
B 


AxXx— 
‘© 


where 


A is the amount that would, had the partnership contin- 
ued to exist, have been deductible under subsection (1) 
in computing its income; 

Bis the fair market value of the taxpayer’s interest in the 
partnership immediately before that time; and 


C is the fair market value of all interests in the partner- 
ship immediately before that time. 


History: Subsec. 24(3) added by 1994, c. 7, Sch. VII (1993, c. 24), sub- 
sec. 10(3), applicable after July 13, 1990. 


Definitions [s. 24]: “amount”, “business”, “common-law partner” — 
248(1); “controlled directly or indirectly” — 256(5.1), (6.2); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cumulative eligible capital” — 
14(5), 248(1); “eligible capital property” —54, 248(1); “individual”, 
“property” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


24.1 [Repealed] 


History: S. 24.1 repealed by 1996, c. 21, s. 6, applicable to appointments 
made after 1995. S. 24.1 formerly read: 


24.1 Judges — Where in a taxation year a taxpayer has been ap- 
pointed a judge by the Governor General or the Governor in Coun- 
cil or by the lieutenant governor in council of a province and the 
taxpayer elects in the taxpayer’s return of income under this Part for 
the year to have this section apply to the computation of the tax- 
payer’s income, 
(a) the taxpayer’s income from a professional practice for a fis- 
cal period ending in that taxation year and commencing in the 
preceding taxation year shall be deemed to be that proportion of 
such income that the number of months in the taxation year dur- 
ing which the taxpayer was not a judge is of the number of 
months in the fiscal period; and 


(b) the amount by which the taxpayer’s income for that taxation 
year from the taxpayer’s professional practice, computed with- 
out reference to this section, exceeds the amount that is deemed 
by paragraph (a) to be the taxpayer’s income for the fiscal pe- 
riod shall be deemed to be income of the taxpayer in the imme- 
diately following taxation year. 


25. (1) Fiscal period of business disposed of by 
individual — Where an individual was the proprietor of 
a business and disposed of it during a fiscal period of the 
business, the fiscal period may, if the individual so elects 
and subsection 249.1(4) does not apply in respect of the 
business, be deemed to have ended at the time it would 
have ended if the individual had not disposed of the busi- 
ness during the fiscal period. 

Related Provisions: 13(8) — Disposition of depreciable property after 
ceasing to carry on business; 14(1) — Inclusion of eligible capital amount 


in income from business; 99(2) — Parallel rule where partnership ceases 
to exist. 
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History: Subsec. 25(1) amended by 1996, c. 21, s. 7, applicable to fiscal 
periods that begin after 1994. The subsec. formerly read: 


(1) Fiscal period for individual proprietor of business disposed 
of — Where an individual was the proprietor of a business and dis- 
posed of it during a fiscal period of the business, the fiscal period 
may, if the individual so elects, be deemed to have ended at the time 
it would have ended if the individual had not disposed of the busi- 
ness during the fiscal period. 


Interpretation Bulletins: IT-179R: Change of fiscal period; IT-313R2: 
Eligible capital property — rules where a taxpayer has ceased carrying on 
a business or has died. 


information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 


(2) Election — An election under subsection (1) is not 
valid unless the individual, at the time when the fiscal pe- 
riod of the business would, if the election were valid, be 
deemed to have ended, is resident in Canada. 


(3) Dispositions in the extended fiscal period — 
Where subsection (1) applies in respect of a fiscal period 
of a business of an individual, for the purpose of comput- 
ing the individual’s income for the fiscal period, 


(a) section 13 shall be read without reference to sub- 
section 13(8); and 


(b) section 24 shall be read without reference to para- 
graph 24(1)(d). 
Interpretation Bulletins: IT-313R2: Eligible capital property — rules 
where a taxpayer has ceased carrying on a business or has died; IT-478R2: 
CCA — recapture and terminal loss. 
Definitions [s. 25]: “business” — 248(1); “Canada” — 255; “fiscal pe- 
riod” — 249.1; “individual” — 248(1); “resident in Canada” — 
94(3)(a)(vi1), 250; “taxpayer” — 248(1). 


Special Cases 


26. (1) Banks — inclusions in income — There shall 
be included in computing the income of a bank for its first 
taxation year that commences after June 17, 1987 and 
ends after 1987 the total of 


(a) the total of the specific provisions of the bank, as 
determined, or as would be determined if such a deter- 
mination were required, under the Minister’s rules, as 
at the end of its immediately preceding taxation year, 


(b) the total of the general provisions of the bank, as 
determined, or as would be determined if such a deter- 
mination were required,.under the Minister’s rules, as 
at the end of its immediately preceding taxation year, 


(c) the amount, if any, by which 


(1) the amount of the special provision for losses on 
trans-border claims of the bank, as determined, or 
as would be determined if such a determination 
were required, under the Minister’s rules, that was 
deductible by the bank under subsection (2) in 
computing its income for its immediately preced- 
ing taxation year 


exceeds 


(11) that part of the amount determined under sub- 
paragraph (i) that was a realized loss of the bank 
for that immediately preceding taxation year, and 


(d) the amount, if any, of the tax allowable appropria- 
tions account of the bank, as determined, or as would 
be determined if such a determination were required, 
under the Minister’s rules, at the end of its immedi- 
ately preceding taxation year. 


Related Provisions: 20(1)(1)—Reserve for doubtful accounts; 
20(1)(.1) — Reserve for guarantees; 26(4) — Minister’s rules; 33.1 — In- 
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ternational. banking centres; 87(2)(g.1) — Amalgamation — continuing 
corporation; 142.2-142.6 — Additional, rules for financial institutions: 
142.7 — Foreign banks—conversion from subsidiary to branch; 
248(1)‘authorized foreign bank’ — Foreign bank branches. 


(2) Banks — deductions from income — In com- 
puting the income for a taxation year of a bank, there may 
be deducted an amount not exceeding the total of 


(a) that part of the total of the amounts of the five-year 
average loan loss experiences of the bank, as deter- 
mined, or as would be determined if such a determina- 
tion were required, under the Minister’s rules, for all 
taxation years before its first taxation year that com- 
mences after June 17, 1987 and ends after 1987 that is 
specified by the bank for the year and was not de- 
ducted by the bank in computing its income ne any 
preceding taxation year, 


(b) that part of the total of the amounts transferred by 
the bank to its tax allowable appropriations account, as 
permitted under the Minister’s rules, for all taxation 
years before its first taxation year that commences af- 
ter June 17, 1987 and ends after 1987 that is specified 
by the bank for the year and was not deducted by the 
bank in computing its income for any preceding taxa- 
tion year, 


(c) that part of the amount, if any, by which 


(i) the amount of the special provision for losses on 
trans-border claims, as determined, or as would be 
determined if such a determination were required, 
under the Minister’s rules, that was deductible by 
the bank under this subsection in computing its in- 
come for its last taxation year before its first taxa- 
tion year that commences after June 17, 1987 and 
ends after 1987 


exceeds 


(ii) that part of the amount determined under sub- 
paragraph (i) that was a realized loss of ns bank 
for that last taxation year 


that is specified by the bank for the year and was not 
deducted by the bank in computing its income for any 
preceding taxation year, 


(d) where the tax allowable appropriations account of 
the bank at the end of its last taxation year before its 
first taxation year that commences after June 17, 1987 
and ends after 1987, as determined, or as would be de- 
termined if such a determination were required, under 
the Minister’s rules, is a negative amount, that part of 
such amount expressed as a positive number that is 
specified by the bank for the year and was not de- 
ducted by the bank in computing its income for any 
preceding taxation year, and 


(e) that part of the total of the amounts calculated in 
respect of the bank for the purposes of the Minister’s 
rules, or that would be calculated for the purposes of 
those rules if such a calculation were required, under 
Procedure 8 of the Procedures for the Determination 
of the Provision for Loan Losses as set out in Appen- 
dix 1 of those rules, for all taxation years before its 
first taxation year that commences after June 17, 1987 
and ends after 1987 that is specified by the bank for 
the year and was not deducted by the bank in comput- 
ing its income for any preceding taxation year. 


Related Provisions: 20.2 — Foreign bank branch — interest deduction; 
87(2)(g.1) — Amalgamation — continuing corporation. 
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(3) Write-offs and recoveries — In computing the in- 
come of a bank, the following rules apply: 


(a) any amount that was recorded by the bank as a re- 
alized loss or a write-off of an asset that was included 
by the bank in the calculation of an amount deductible 
under the Minister’s rules, or would have been in- 
cluded in the calculation of such an amount if such a 
calculation had been required, for any taxation year 
before its first taxation year that commences after June 
17, 1987 and ends after 1987, shall, for the purposes 
of paragraph 12(1)() and section 12.4, be deemed to 
have been deducted by the bank under paragraph 
20(1)(p) in computing its income for the year for 
which it was so recorded; ‘and 


(b) any amount that was recorded by the bank as a re- 
covery of a realized loss or a write-off of an asset that 
was included by the bank in the calculation of an 
amount deductible under the Minister’s rules, or 
would have been included in the calculation of such an 
amount if such a calculation had been required, for 

-any taxation year before its first. taxation year that 
commences after June 17, 1987 and ends after 1987 
shall, for the purposes of section 12.4, be deemed to 
have been included by the bank under paragraph 
12(1)G) in computing its income for the year for 
which it was so recorded. 


(4) Definition of “Minister’s rules” — For the pur- 
poses of this section, “Muinister’s rules” means the Rules 
for the Determination of the Appropriations for Contin- 
gencies of a Bank issued under the authority of the Min- 
ister of Finance pursuant to section 308 of the Bank Act 
for the purposes of subsections (1) and (2) of this section. 


Definitions [s. 26]: “amount”, “bank” — 248(1); ‘““Minister’s rules” — 
26(4); “taxation year” — 249, 


27. (1) Application of Part | to Crown corpora- 
tion — This Part applies to a federal Crown corporation 
as if 
(a) any income or loss from a business carried on by 
the corporation as agent of Her Majesty, or from a 
property of Her Majesty administered by the corpora- 
tion, were an income or loss of the corporation from 
the business or the property, as the case may be; and 


(b) any property, obligation or debt of any kind 
whatever held, administered, entered into or incurred 
by the corporation as agent of Her Majesty were a pro- 
perty, obligation or debt, as the case may be, of the 
corporation. 
Related Provisions: |24(3) — No tax abatement for income earned in a 
province; 181(1)— Meaning of “long-term debt”; 181.71, 190.211 — 
Capital taxes apply to federal Crown corporations; 187.61, 191.4(3) — 


Part [V.1 and VI.1 taxes on preferred share dividends apply to federal 
Crown corporations. 


History: Subsec. 27(1) amended by 1998, c. 19, s. 82, applicable 


(a) for the purpose of s. 181.71, to taxation years that end after June 
1989; 


(b) for the purposes of s. 187.61, and subsec. 191.4(3) after 1987; 
(c) for the purpose of s. 190.211, after May 23, 1985; and 
(d) for all other purposes, after April 26, 1995. 

The subsec. formerly read: 


(1) Application of Part to Crown corporations — This Part ap- 
plies to a prescribed federal Crown corporation as if any income or 
loss from 
(a) a business carried on by the corporation as agent of Her 
Majesty, and 


S. 28(1)(b) (ii) 


(b) a property of Her Majesty administered by the corporation, 


were an income or loss, as the case may be, of the corporation 
therefrom. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(2) Presumption — Notwithstanding any other provi- 
sion of this Act, a prescribed federal Crown corporation 
and any corporation controlled by such a corporation are 
each deemed not to be a private corporation and 
paragraphs 149(1)(d) to (d.4) do not apply to those 
corporations. 


Related Provisions: 181.71, 190.211 — Capital taxes apply to pre- 
scribed federal Crown corporations; 187.61, 191.4(3) — Part IV.1 and 
VI.1 taxes on preferred share dividends apply to prescribed federal Crown 
corporations; 256(6), (6.1) — Meaning of “control”. 


History: Subsec. 27(2) amended by 2001, c. 17, s. 17, applicable to taxa- 
tion years and fiscal periods that begin after 1998. The subsec. formerly 
read: 


(2) Notwithstanding any other provision of this Act, a prescribed 
federal Crown corporation and any corporation controlled by such a 
corporation shall be deemed not to be a private corporation and par- 
agraph 149(1)(d) does not apply thereto. 


Regulations: 7100 (prescribed federal Crown corporation). 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(3) Transfers of land for disposition — Where land 
of Her Majesty has been transferred to a prescribed fed- 
eral Crown corporation for purposes of disposition, the 
acquisition of the property by the corporation and any dis- 
position thereof shall be deemed not to have been in the 
course of the business carried on by the corporation. 


interpretation Bulletins: IT-347R2: Crown corporations (archived). 


Definitions [s. 27]: “business” — 248(1); “controlled” — 256(6), (6.1); 
“corporation” — 248(1), Interpretation Act 35(1); “Her Majesty” — Inter- 
pretation Act 35(1); “private corporation” — 89(1), 248(1); “property” — 
248(1). 


28. (1) Farming or fishing business [cash 
method] — For the purpose of computing the income of 
a taxpayer for a taxation year from a farming or fishing 
business, the income from the business for that year may, 
if the taxpayer so elects, be computed in accordance with 
a method (in this section referred to as the “cash method’’) 
whereby the income therefrom for that year shall be 
deemed to be an amount equal to the total of 


(a) all amounts that 


(1) were received in the year, or are deemed by this 
Act to have been received in the year, in the course 
of carrying on the business, and 


(11) were in payment of or on account of an amount 
that would, if the income from the business were 
not computed in accordance with the cash method, 
be included in computing income therefrom for 
that or any other year, and 


(b) with respect to a farming business, such amount, if 
any, as is specified by the taxpayer in respect of the 
business in the taxpayer’s return of income under this 
Part for the year, not exceeding the amount, if any, by 
which 


(i) the fair market value at the end of the year of 
inventory owned by the taxpayer in connection 
with the business at that time 


exceeds 


(11) the amount determined under paragraph (c) for 
the year, 
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(c) with respect to a farming business, the amount, if 
any, that is the lesser of 


(i) the taxpayer’s loss from the busines? for the 
year computed without reference to this:paragraph 
and to paragraph (b), and 


(ii) the value of inventory purchased by the tax- 
payer that was owned by the taxpayer in connec- 
tion with the business at the end of the year, and 


(d) the total of all amounts each of which is an amount 
included in computing the taxpayer’s income for the 
year from the business because of subsection 13(1), 
14(1), 80(13) or 80.3(3) or (5), 


minus the total of 


(e) all amounts, other than amounts described in sec- 
tion 30, that 


(i) were paid in the year, or are deemed by this Act 
to have been paid in the year, in the course of car- 
rying on the business, 


(11) in the case of amounts paid, or deemed by this 
Act to have been paid, for inventory, were in pay- 
ment of or on account of an amount that would be 
deductible in computing the income from the busi- 
ness for the year or any other taxation year if that 
income were not computed in accordance with the 
cash method, and 


(iii) in any other case, were in payment of or on 
account of an amount that would be deductible in 
computing the income from the business for a pre- 
ceding taxation year, the year or the following tax- 
ation year if that income were not computed in ac- 
cordance with the cash method, 


(e.1) all amounts, other than amounts described in sec- 
tion 30, that 


(i) would be deductible in computing the income 
from the business for the year if that income were 
not computed in accordance with the cash method, 


(ii) are not deductible in computing the income 
from the business for any other taxation year, and 


(iii) were paid in a preceding taxation year in the 
course of carrying on the business, 


(f) the total of all amounts each of which is. the 
amount, if any, included under paragraph (b) or (c) in 
computing the taxpayer’s income from the business 
for the immediately preceding taxation year, and 


(g) the total of all amounts each of which is an amount 
deducted for the year under paragraph 20(1)(a), (b) or 
(uu), subsection 20(16) or 24(1), section 30 or subsec- 
tion 80.3(2) or (4) in respect of the business, 


except that paragraphs (b) and (c) do not apply in comput- 
ing the income of the taxpayer for the taxation year in 
which the taxpayer dies. 


Related Provisions: 20(7)(b) —No reserve available under 20(1)(m) 
when using cash method; 23(3) — Reference to property included in in- 
ventory; 28(2) — Limitation where business carried on jointly with other 
persons; 28(4) — Non-resident; 29-31 — Additional special rules for 
farmers; 34.2(2)(a) — Para. 28(1)(b) ignored for purposes of 1995 stub 
period income; 76(1)— Security. in satisfaction of income debt; 
79(3)F(b)(v)(B)(ID) — Proceeds of disposition to debtor on surrender of 
property — unpaid interest included under 28(1)(e); 80(1)“excluded obli- 
gation’”’(b) — Obligation not subject to debt forgiveness rules; 80.3 — In- 
come deferral from destruction of livestock or drought-induced sales of 
breeding animals; 85(1)(c.2) — Transfer of property to corporation by 
shareholders; 87(2)(b) — Amalgamations — inventory; 88(1.6) — Wind- 
ing-up; 248(1)“cash method” — Definition applies to entire Act. 
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History: Para. 28(1)(d) amended by 1998, c-19, subsec. 83(1), applicable 
to taxation years that end after February 21, 1994. The para. formerly 
read: 


(d) the total of all amounts each of which is an amount included in 
computing the taxpayer’s income for the year from the business be- 
cause of subsection 13(1), 14(1), 80(13) or (17) or 80.3(3) or (5), 


Subpara. 28(1)(e)(ii) amended and subpara. (iii) and para. (e.1) added by 
1998, c. 19, subsec. 83(2), applicable to amounts paid after April 26, 1995, 
other than amounts paid pursuant to an agreement in writing made by the 
payer on or before April 26, 1995. Subpara. (ii) formerly read: 


(ii) were in’payment of or on account of an amount that would, if 
the income from the business were not computed in accordance 
with the cash method, be deductible in computing income therefrom 
for that or any other taxation year, 


Paras. 28(1)(d) and (g) amended by 1995, c. 21, subsecs. 7(1), (2), appli- 
cable to taxation years that end after February 21, 1994. Those paras. for- 
merly read: 


(d) the total of all amounts each of which is an amount included in 
computing the taxpayer’s income for the year from the business by 
reason of subsection 13(1), 14(1) or 80.3() or (5), 


(g) the total of all amounts each of which is an amount deducted for 
the year as permitted under paragraph 20(1)(a) or (b), subsection 
20(16) or 24(1), section 30 or subsection 80.3(2) or (4) in respect of 
the business, 


That portion of subsec. 28(1) following para. (g) added by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 18(1), applicable to fiscal periods beginning after 
1988. 


Selected Cases [subsec. 28(1)]: Dansereau v. R., [2000] 1 C.T.C. 
2582 (TCC) (Cash basis cannot be denied simply because business is 
complicated); Hadler Turkey Farms Inc. v. R., [1986] 1C.T.C. 81 (FCTD) 
(Switch to cash option not permitted when taxpayer filed on accrual 
basis); Pollon v. R., [1984] C.T.C. 131 (FCTD). (Where income derived ~ 
from farming, despite not physically taking part in operations, taxpayers 
operating independent businesses permitted to compute income on cash 
basis). 


Regulations: 1700-1704 (capital cost allowance rates for pre-~1972 pro- 
perty of farming or fishing business). 


Interpretation Bulletins: IT-154R: Special reserves; IT-184R: Deferred 
cash purchase tickets issued by Canadian Wheat Board; IT-291R3: Trans- 
fer of property to a corporation under subsection 85(1); IT-373R2: Wood- 


ventory adjustments. 


Forms: RC4060: Farming income and the CAIS program [guide]; T1163: 
CAIS program information and statement of farming activities for individ- 
uals; T1164: CAIS program information and statement of farming activi- 
ties for additional farming operations; T1165: Statement of farming activi- 
ties for Ontario self directed risk management; T1175: Farming — 
calculation of CCA and business-use-of home expenses; T2034: Election 
to establish inventory unit prices for animals; T2042: Statement of farming 
activities; T2121: Statement of fishing activities; T4003: Farming income 
[guide]; T4004: Fishing income [guide]; TD3F: Fisher’s election for tax 
deductions at source. 


(1.1) Acquisition of inventory — Where at any time, 
and in circumstances where paragraph 69(1)(a) or (c) ap- 
plies, a taxpayer acquires inventory that is owned by the 
taxpayer in connection with a farming business the in- 
come from which is computed in accordance with the 
cash method, for the purposes of this section an amount 
equal to the cost to the taxpayer of the inventory shall be 
deemed 


(a) to have been paid by the taxpayer at that time and 
in the course of carrying on that business, and 


(b) to be the only amount so paid for the inventory by 
the taxpayer, 
and the taxpayer shall be deemed to have ahd Ld the 
inventory at the time it was so acquired. 


History: Subsec. 28(1:1) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 18(3), applicable to taxation years and fiscal periods ending after 
1990. 


Interpretation Bulletins: IT-427R: Livestock of farmers. 
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Forms: T2034: Election to establish inventory unit prices for animals. 


History [former subsec. 28(1.1)]: Former subsec. 28(1.1) repealed by 
1994, c. 7, Sch, Il (1991, c. 49), subsec. 18(2), applicable to fiscal periods 
beginning after 1988. Former subsec. 28(1.1) had read: 


(1.1) Inventory — For the purposes of subsection (1), inventory 
owned in connection with a farming business means property that 
would have been included as inventory of the business if the income 
- from the business had not been computed in accordance with the 
cash method, and includes livestock but does not include animals 
included in a taxpayer’s basic herd (within the meaning assigned by 
section 29), 


(1.2) Valuation of inventory — For the purpose of par- 
agraph (1)(c) and notwithstanding section 10, inventory 
of a taxpayer shall be valued at any time at the lesser of 
the total amount paid by the’ taxpayer at or before that 
time to acquire it (in this section referred to as its “cash 
cost’) and its fair market value, except that an animal (in 
this section referred to as a “specified animal”) that is a 
horse or, where the taxpayer has so elected in respect 
thereof for the taxation year that includes that time or: for 
any preceding taxation year, is a bovine animal registered 
under the Animal Pedigree Act, shall be valued 


(a) at any time in the taxation year in which it is ac- 
quired, at such amount as is designated by the tax- 
payer not exceeding its cash cost to the taxpayer and 
not less than 70% of its cash cost to the taxpayer; and 


(b) at any time in a subsequent taxation year, at such 
amount as is designated by the taxpayer not exceeding 
its cash cost to the taxpayer and not less than 70%. of 
the total of 


(i) its value determined under this subsection at the 
end of the preceding taxation year, and 


(ii) the total amount paid on account of the 
purchase price of the animal during the year. 
Related Provisions: 85(1)(c.2) — Transfer of property to corporation 

by shareholders; 88(1.6) — Winding-up. 
History: Subsec. 28(1.2) substituted by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 18(4), applicable to fiscal periods commencing after 1988. Subsec. 
28(1.2) formerly read: 
(1.2) For the purpose of paragraph (1)(c) and notwithstanding sec- 
tion 10, inventory of a taxpayer shall be valued at any time at the 
lesser of the amount paid by the taxpayer at or before that time to 
acquire it (in this section referred to as its “cash cost’) and its fair 
market value, except that an animal (in this section referred to as a 
“specified animal”) that is a horse or, where the taxpayer so elects 
in respect thereof, is a bovine animal registered under the Animal 
Pedigree Act shall be valued 
(a) at any time in the taxation year in which it is acquired, at 
such amount as is designated by the taxpayer not exceeding its 
cash cost to the taxpayer and not less than 70% of its cash cost 
to the taxpayer; and 
(b) at any time in any subsequent taxation year, at such amount 
as is designated by the taxpayer not exceeding its cash cost to 
the taxpayer and not less than 70% of its value determined 
under this subsection at the end of the preceding taxation year. 


Regulations: 1801, 1802 (valuation of inventory). 


Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


Forms: T2034: Election to establish inventory unit prices for animals. 
(1.3) Short fiscal period — For each taxation year that 
is less than 51 weeks, the reference in subsection (1.2) to 


“70” shall be read as a reference to the number deter- 
mined by the formula 


A 
oi 80-sa 
ia | 365 
where 
A is the number of days in the taxation year. 


S. 28(4) 


(2) Where joint farming or fishing business — 
Subsection (1) does not apply for the purpose of comput- 
ing the income of a taxpayer for a taxation year from a 
farming or fishing business carried on by the taxpayer 
jointly with one or more other persons, unless each of the 
other persons by whom the business is jointly carried on 
has elected to have his or her income from the business 
for that year computed in accordance with the cash 
method. 


(3) Concurrence of Minister — Where a taxpayer has 
filed a return of income under this Part for a taxation year 
wherein the taxpayer’s income for that year from a farm- 
ing or fishing business has been computed in accordance 
with the cash method, income from the business for each 
subsequent taxation year shall, subject to the other provi- 
sions of this Part, be computed in accordance with that 
method unless the taxpayer, with the concurrence of the 
Minister and. on such terms and conditions as are speci- 
fied by the Minister, adopts some other method. 


(4) Non-resident — Notwithstanding subsections (1) 
and (5), where at the end of a taxation year a taxpayer 
who carried on a business the income, from which was 
computed in accordance with the cash method 1s non-resi- 
dent and does not carry on that business in Canada, an 
amount equal to the total of all amounts each of which is 
the fair market value of an amount outstanding during the 
year as or on account of a debt owing to the taxpayer that 
arose in the course of carrying on the business and that 
would have been included in computing the taxpayer’s in- 
come for the year if the amount had been received by the 
taxpayer in the year, shall (to the extent that the amount 
was not otherwise included in computing the taxpayer’s 
income for the year or a preceding taxation year) be in- 
cluded in computing the taxpayer’s income. from the 
business 


(a) for the year, if the taxpayer was non-resident 
throughout the year; and 


(b) for the part of the year throughout which the tax- 
payer was resident in Canada, if the taxpayer was resi- 
dent in Canada at any time in the year. 


Related Provisions: 28(5)— Accounts receivable; 128.1(4)(b) — 
Deemed disposition of property where taxpayer ceases to be resident in 
Canada; 253 — Extended meaning of “carrying on business in Canada”. 


History: Paras. 28(4)(a) and (b) amended by 2001, c. 17, subsec. 18(1), 
applicable to 1998 ef seg. The paras. formerly read: 


(a) for the year, if section 114 is not applicable; or 


(b) if section 114 is applicable, for the period or periods referred to 
in paragraph 114(a) in respect of the year. 


Subsec. 28(4) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
18(5), applicable with respect to taxpayers who cease to reside in Canada 
or who cease to carry on business in Canada after July 13, 1990. Subsec. 
28(4) formerly read: 


(4) Change in residence — Where a taxpayer who, at a time when 
the taxpayer was a resident of Canada, carried on a business the 
income from which was computed in accordance with the method 
authorized by subsection (1) has, on or after disposing of or ceasing 
to carry on the business or a part of the business, ceased to be a 
resident of Canada in a taxation year, an amount equal to the value, 
at the time the taxpayer ceased to be a resident of Canada, of 


(a) such part of the property that would have been included in 
the inventory of the business or the part of the business if the 
income from the business had not been computed in accordance 
with the method authorized by subsection (1) as remained the 
property of the taxpayer at the time the taxpayer ceased to be a 
resident of Canada, and 


(b) such part of amounts outstanding at the time the taxpayer 
ceased to bé a resident of Canada as or on account of debts ow- 
ing to the taxpayer that arose in the course of carrying on the 
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business as would have been included in computing the tax- 
payer’s income for the year if the amounts had been received by 
the taxpayer in the year at a time when the taxpayer was a resi- 
dent of Canada, 


shall be included in computing the taxpayer’s income 
(c) for the year, if section 114 is not applicable, or 


(d) if section 114 is applicable, for the period or periods in the 
year referred to in paragraph 114(a). 


Interpretation Bulletins: IT-427R: Livestock of farmers. 


(4.1) [Repealed] 


History: Subsec. 28(4.1) repealed by 2001, c. 17, subsec. 18(2), applica- 
ble after December 23, 1998. The subsec. formerly read: 


(4.1) ldem — Notwithstanding subsection (1), where at any time in 
a taxation year 


(a) a taxpayer who carried on a business the income frem which 
is computed in accordance with the cash method is non-resi- 
dent, and 


(b) a property that was inventory owned by the taxpayer in con- 
nection with the business is not used in connection with a busi- 
ness carried on in Canada by the taxpayer (other than inventory 
sold in the course of carrying on the business), 


the taxpayer shall (except where this subsection applied in respect 
of the property at an earlier time) be deemed to have disposed of the 
property at that time in the course of carrying on the business for 
proceeds of disposition equal to its fair market value at that time 
and an amount equal to those proceeds shall be included in comput- 
ing the taxpayer’s income from the business 


(c) for the year, if section 114 does not apply, or 


(d) if section 114 applies, for the period or periods in the year 
referred to in paragraph 114(a). 


Subsec. 28(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(5), 
applicable with respect to taxpayers who cease to reside in Canada after 
July 13, 1990 and with respect to property that ceases after July 13, 1990 
to be used in connection with a business carried on in Canada. 


(5) Accounts receivabie — There shall be included in 
computing the income of a taxpayer for a taxation year 
such part of an amount received by the taxpayer in the 
year, on or after disposing of or ceasing to carry on a bus- 
iness or a part of a business, for, on account or in lieu of 
payment of, or in satisfaction of debts owing to the tax- 
payer that arose in the course of carrying on the business 
as would have been included in computing the income of 
the taxpayer for the year had the amount so received been 
received by the taxpayer in the course of carrying on the 
business. 

Definitions [s. 28]: “amount”, “business” — 248(1), 253; “Canada” — 
255; “cash method” — 28(1), 248(1); “farming”, “inventory”, “Minister”, 
“non-resident”, “person”, “property” — 248(1); “specified animal” — 
28(1.2); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 28]: IT-156R: Feedlot operators 
(archived); IT-188R: Sale of accounts receivable; IT-433R: Farming or 
fishing — use of cash method; IT-505: Mortgage foreclosures and condi- 


tional sales repossessions (archived); IT-526: Farming — cash method in- 
ventory adjustments. 


29. (1) Disposition of animal of basic herd 
class — Where a taxpayer has a basic herd of a class of 
animals and disposes of an animal of that class in the 
course of carrying on a farming business in a taxation 
year, if the taxpayer so elects in the taxpayer’s return of 
income under this Part for the year the following rules 
apply: 
(a) there shall be deducted in computing the taxpayer’s 
basic herd of that class at the end of the year such 
number as is designated by the taxpayer in the tax- 
payer’s election, not exceeding the least of 


(i) the number of animals of that class so disposed 
of by the taxpayer in that year, 


Income Tax Act, Part I, Division B 


(ii) '‘/io of the taxpayer’s basic herd of that class on 
December 31, 1971, and 


(iii) the taxpayer’s basic herd of that class of 
animal at the end of the immediately preceding tax- 
ation year; and 


(b) there shall be deducted in computing the tax- 
payer’s income from the farming business for the taxa- 
tion year the product obtained when 


(i) the number determined under paragraph (a) in 
respect of the taxpayer’s basic herd of that class for 
the year 


is multiplied by 


(ii) the quotient obtained when the fair market 
value on December 31, 1971 of the taxpayer’s ani- 
mals of that class on that day is divided by the 
number of the taxpayer’s animals of that class on 
that day. 


Related Provisions: 28(1)(b) — Optional inclusion of inventory in in- 
come; 96(3) — Election by members of partnership. 


Forms: T2034: Election to establish inventory unit prices for animals. 


(2) Reduction in basic herd — Where a taxpayer car- 
ries on a farming business in a taxation year and the tax- 
payer’s basic herd of any class at the end of the immedi- 
ately preceding year, minus the deduction, if any, 
required by paragraph (1)(a) to be made in computing the 
taxpayer’s basic herd of that class at the end of the year, 
exceeds the number of animals of that class owned by the 
taxpayer at the end of the year, 


(a) there shall be deducted in computing the taxpayer’s 
basic herd of that class at the end of the year the num- 
ber of animals comprising the excess, and 


(b) there shall be deducted in computing the tax- 
payer’s income from the farming business for the taxa- 
tion year the product obtained when 


(i) the number of animals comprising the excess 
is multiplied by 


(11) the quotient obtained when the fair market 
value on December 31, 1971 of the taxpayer’s ani- 
mals of that class on that day is divided by the 
number of the taxpayer’s animals of that class on 
that day. 


(3) Interpretation — For the purposes of this section, 


(a) a taxpayer’s “basic herd” of any class of animals at 
a particular time means such number of the animals of 
that class that the taxpayer had on hand at the end of 
[the taxpayer’s] 1971 taxation year as were, for the 
purpose of assessing the taxpayer’s tax under this Part 
for that year, accepted by the Minister, as a conse- 
quence of an application made by the taxpayer, to be 
capital properties and not to be stock-in-trade, minus 
the numbers, if any, required by virtue of this section 
to be deducted in computing the taxpayer’s basic herd 
of that class at the end of taxation years of the tax- 
payer ending before the particular time; 


(b) “class of animals” means animals of a particular 
Species, namely, cattle, horses, sheep or swine, that are 


(1) purebred animals of that species for which a 
certificate of registration has been issued by a per- 
son recognized by breeders in Canada of purebred 
animals of that species to be the registrar of the 
breed to which such animals belong, or issued by 
the Canadian National Livestock Records Corpora- 
tion, or 


192 


Subdivision b — Income or Loss from a Business or Property 


(ii) animals of that species other than purebred ani- 
mals described in subparagraph (i), 


each of which descriptions in subparagraphs (i) and 
(ii) shall be deemed to be of separate classes, except 
that where the number of the taxpayer’s animals de- 
scribed in subparagraph (i) or (ii), as the case may be, 
of a particular species is not greater than 10% of the 
total number of the taxpayer’s animals of that species 
that would otherwise be of two separate classes by vir- 
tue of this paragraph, the taxpayer’s animals described 
in subparagraphs (i) and (11) of that species shall be 
deemed to be of a single class; and 


(c) in determining the number of animals of any class 
on hand at any time, an animal shall not be included if 
it was acquired for a feeder operation, and an animal 
shall be included only if its actual age is not less than, 


(i) in the case of cattle, 2 years, 
(i1) in the case of horses, 3 years, and, 
(i11) in the case of sheep or swine, one year, 


“except that 2 animals of a class under the age specified 
in subparagraph (i), (11) or (iil), as the case may be, 
shall be counted as one animal of the age so specified. 

Definitions [s. 29]: “basic herd” — 29(3)(a); “business” — 248(1); 
“capital property” — 54, 248(1); “class of animals” — 29(3)(b);. “farm- 
ing”, “Minister”, “person” — 248(1); “taxation year” — 11(2), 249; “tax- 
payer” — 248(1). 

Interpretation Bulletins [s. 29]: [T-427R: Livestock of farmers. 


30. Improving land for farming — Notwithstanding 
paragraphs 18(1)(a) and (b), there may be deducted in 
computing a taxpayer’s income for a taxation year from a 
farming business any amount paid by the taxpayer before 
the end of the year for clearing land, levelling land or in- 
stalling a land drainage system for the purposes of the 
business, to the extent that such amount has not been de- 
ducted in a preceding taxation year. 

Related Provisions: 28(1)(g)-— Deduction from farming or fishing 
income when using cash method. 

Definitions [s. 30]: “amount”, “business”, “farming” — 248(1); “taxa- 
tion year” — 11(2), 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 30]: IT-485: Cost of clearing or levelling 
land. 


31. (1) Loss from farming where chief source of 
income not farming — Where a taxpayer’s chief 
source of income for a taxation year is neither farming 
nor a combination of farming and some other source of 
income, for the purposes of sections 3 and 111 the tax- 
payer’s loss, if any, for the year from all farming busi- 
nesses carried on by the taxpayer shall be deemed to be 
the total of 


(a) the lesser of 


(i) the amount by which the total of the taxpayer’s 
losses for the year, determined without reference to 
this section and before making any deduction 
under section 37 or 37.1, from all farming busi- 
nesses carried on by the taxpayer exceeds the total 
of the taxpayer’s incomes for the year, so deter- 
mined from all such businesses, and 


(ii) $2,500 plus the lesser of 


(A) '/ of the amount by which the amount de- 
termined under subparagraph (i) exceeds 
$2,500, and 


(B) $6,250, and 


(b) the amount, if any, by which 


(1) the amount that would be determined under sub- 
paragraph (a)(1) if it were read as though the words 
“and before making any deduction under section 
37 or 37.1” were deleted, 


exceeds 
(ii) the amount determined under subparagraph 


(a)(i). 

Related Provisions: 9(2) — Loss from business or property; 31(1.1) — 
Restricted farm loss; 53(1)(1) — Addition to adjusted cost base for non- 
deductible losses; 53(2)(c)(i)(B) — Adjusted cost base of interest in part- 
nership; 87(2.1)(a) — Amalgamation — Restricted farm loss carried for- 
ward; 96(1) — Restricted farm loss of partner, 101 — Disposition of land 
used in farming business of partnership; 111(1)(c)— Carryover of re- 
stricted farm losses; 111(9) — Restricted farm loss where taxpayer not 
resident in Canada; 127.52(1)(i)(ii)(B) — Calculation of previous year’s 
restricted farm loss for minimum tax purposes; 128.1(4)(f) — Restricted 
farm loss limitation on becoming non-resident. 
History: The closing words of subsec. 31(1) repealed by 1995, c. 21, sub- 
sec. 8(1), applicable to taxation years that end after February 21, 1994. 
The closing words formerly read: 

and for the purposes of this Act the amount, if any, by which the 

amount determined under subparagraph (a)(i) exceeds the amount 

determined under subparagraph (a)(ii) is the taxpayer’s “restricted 

farm loss” for the year. 
Selected Cases [subsec. 31(1)]: McKinnon y. R., [2000] 4 C.T.C. 
2061 (TCC) (Non-farming employment continued only as condition of 
loan to finance farming equipment); Riveros y. R., [2000] | C.T.C. 3013 
(TCC) (Test met where employment was for benefit of and subject to the 
farming business); Phillips v. Canada, [1997] 1 C.T.C. 59 (RCTD) (Con- 
sideration of psychological, physical and professional commitment as well 
as income and capital levels); Moldowan y. R., [1977] C.T.C. 310 (SCC) 
(Taxpayer’s chief source of income determined from reasonable expecta- 
tions of income from various revenue sources and ordinary mode and 
habit of work); McLaws v. R., [1976] C.T.C. 15 (FCTD) (Losses from 
raising racehorses were from business with expectation of profit). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control; amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


1.T. Technical News: No. 30 (restricted farm losses). 


(1.1) Restricted farm loss — For the purposes of this 
Act, a taxpayer’s “restricted farm loss” for a taxation year 
is the amount, if any, by which 


(a) the amount determined under subparagraph 
(1)(a)(i) in respect of the taxpayer for the year 


exceeds 


(b) the total of the amount determined under subpara- 
graph (1)(a)(i) in respect of the taxpayer for the year 
and all amounts each of which is an amount by which 
the taxpayer’s restricted farm loss for the year is re- 
quired to be reduced because of section 80. 

Related Provisions: 80(3)(c) — Reduction in restricted farm loss on 


debt forgiveness; 248(1)‘‘restricted farm loss” — Definition applies to en- 
tire Act. See also Related Provisions to 31(1). 


History: Subsec. 31(1.1) added by 1995, c. 21, subsec. 8(2), applicable to 
taxation years that end after February 21, 1994. 


(2) Determination by Minister — For the purpose of 
this section, the Minister may determine that a taxpayer’s 
chief source of income for a taxation year is neither farm- 
ing nor a combination of farming and some other source 
of income. 

Selected Cases [subsec. 31(2)]: Cormack v. R., [2000],1 C.T.C. 2035 
(T.C.C.) (Comparison of capital employed not always necessary in deter- 
mining chief source). 

Selected Cases [s. 31]: Kroeker v. R., [2003] 1 C.T.C. 183 (FCA) 
(FCA overturned TCC finding that taxpayer was not a “chief source” 
farmer); R. v. Donnelly, [1998] 1 C.T.C. 23 (FCA) (Distinction between 
country person going to city to supplement farming income and city per- 
son going to country). 
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Definitions [s. 31]: “amount”, “business”, “farming”, “Minister” — 
248(1); “restricted farm loss” — 31(1.1), 248(1); “taxation year” — 11(2), 
249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 31]: IT-156R: Feedlot operators 
(archived); IT-232R3: Losses — their deductibility in the loss year or in 
other years; IT-262R2 — Losses of non-residents and part-year residents; 
IT-322R: Farm losses; IT-373R2: Woodlots. 


32. (1) Insurance agents and brokers [unearned 
commissions] — In computing a taxpayer’s income for 
a taxation year from the taxpayer’s business as an insur- 
ance agent or broker, no amount may be deducted under 
paragraph 20(1)(m) for the year in respect of unearned 
commissions from the business, but in computing the tax- 
payer’s income for the year from the business there may 
be deducted, as a reserve in respect of such commissions, 
an amount equal to the lesser of 


(a) the total of all amounts each of which is that pro- 
portion of an amount that has been included in com- 
puting the taxpayer’s income for the year or a preced- 
ing taxation year as a commission in respect of an 
insurance contract (other than a life insurance con- 
tract) that 


(i) the number of days in the period provided for in 
the insurance contract that are after the end of the 
taxation year 


is of 
(41) the number of days in that period, and 


(b) the total of all amounts each of which is the 
amount that would, but for this subsection, be deducti- 
ble under paragraph 20(1)(m) for the year in respect of 
a commission referred to in paragraph (a). 
Related Provisions: 72(1)(b) — Reserves, etc. for year of death; 
87(2)G.6) — Amalgamation — continuing corporation. 


History: Subsec. 32(1) substituted by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 19(1), applicable to taxation years ending after 1990. Subsec. 
32(1) formerly read; 


32. (1) Paragraph 20(1)(m) does not apply to allow a deduction to 
an insurance agent or broker in respect of unearned commissions 
but a taxpayer may, in computing the taxpayer’s income from a bus- 
iness as an insurance agent or broker for a taxation year, deduct as a 
reserve in respect of unearned commissions an amount equal to the 
proportion of an amount that has been included in computing the 
taxpayer’s income for the year or a previous year as a commission 
in respect of an insurance contract, other than a life insurance con- 
tract, that 


(a) the number of days in that portion of the period provided for 
in the insurance contract that is after the end of the taxation 
year, 

is of 
(b) the whole of that period. 


Forms: T2069: Election in respect of amounts not deductible as reserves 
for the year of death. 


(2) Reserve to be included — There shall be included 
as income of a taxpayer for a taxation year from a busi- 
ness as an insurance agent or broker, the amount deducted 
under subsection (1) in computing the taxpayer’s income 
therefrom for the immediately preceding year. 


(3) Additional reserve — In computing a taxpayer’s 
income for a taxation year ending after 1990 from a busi- 
ness carried on by the taxpayer throughout the year as an 
insurance agent or broker, there may be deducted as an 
additional reserve an amount not exceeding 


(a) where the year ends in 1991, 90%, 
(b) where the year ends in 1992, 80%, 
(c) where the year ends in 1993, 70%, 
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(d) where the year ends in 1994, 60%, 
(e) where the year ends in 1995, 50%, 
(f) where the year ends in 1996, 40%, 
(g) where the year ends in 1997, 30%, 
(h) where the year ends in 1998, 20%, 
(i) where the year ends in 1999, 10%, and 
(j) where the year ends after 1999, 0% 
of the amount, if any, by which 


(k) the reserve that was deducted by the taxpayer 
under subsection (1) for the HE s last taxation 
year ending before 1991 


exceeds 


(1) the amount deductible by the taxpayer under sub- 
section (1) for the taxpayer’s first taxation year ending 
after 1990, 


and any amount so deducted by the taxpayer for a taxa- 
tion year shall be deemed for the purposes of subsection 
(2) to have been deducted for that year pursuant to sub- 
section (1). 

Related Provisions: 
corporation. 


History: Subsec. 32(3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
19(2), applicable to taxation years ending after 1990. 

Definitions [s. 32]: “amount”, “business” — 248(1); “taxation year” — 
11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 32]: IT-32iR: Insurance agents and bro- _ 
kers — unearned commissions (archived). 


87(2)(j.6) — Rules applicable — continuing 


32.1 (1) Employee benefit plan deductions — 
Where a taxpayer has made contributions to an employee 
benefit plan in respect of the taxpayer’s employees or for- 
mer employees, the taxpayer may deduct in computing 
the taxpayer’s income for a taxation year 


(a) such portion of an amount allocated to the taxpayer 
for the year under subsection (2) by the custodian of 
the plan as does not exceed the amount, if any, by 
which 


(i) the total of all amounts each of which is a con- 
tribution by the taxpayer to the plan for the year or 
a preceding year 


exceeds the total of all amounts each of which is 


(11) an amount in respect of the plan deducted by 
the taxpayer in computing the taxpayer's S income 
for a preceding year, or 


(111) an amount received by the taxpayer in the year 
or a preceding year that was a return of amounts 
contributed by the taxpayer to the plan; and 


(b) where at the end of the year all of the obligations 
of the plan to the taxpayer’s employees and former 
employees have been satisfied and no property of the 
plan will thereafter be paid to or otherwise be availa- 
ble for the benefit of the taxpayer, the amount, if any, 
by which 

(i) the total of all amounts each of which is a con- 

tribution by the taxpayer to the plan for the year or 

a preceding year 


exceeds the total of all amounts each of which is 


(ii) an amount in respect of the plan deducted by 
the taxpayer in computing the taxpayer’s income 
for a preceding year, or, by virtue of paragraph (a), 
for the year, or 
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(iii) an amount received by the taxpayer in the year 
or a preceding year that was a return of amounts 
contributed by the taxpayer to the plan. 


Related Provisions: 6(1)(a)(ii), 6(1)(g) — Employee benefit plan bene- 
fits taxable; 12(1)(n)—Employer’s income inclusion — amounts re- 
ceived from employees profit sharing plan; 12(1)(n.1) — Employee bene- 
fit plan; 18(1)(0) — Employee, benefit plan contributions; 87(2)G.3) — 
Amalgamation — continuation of corporation; 94(1)“exempt foreign 
trust’(f) [proposed] — Employee benefit plan excluded from non-resident 
trust rules; 107.1 — Distribution by employee trust or employee benefit 
plan; 207.6(4) — Deemed contribution. 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of 
company shares. 


(2) Allocation — Every custodian of an employee bene- 
fit plan shall each year allocate to persons who have made 
contributions to the plan in respect of their employees or 
former employees the amount, if any, by which the total 
of 


(a) all payments made in the year out of or under the 
plan to or for the benefit of their employees or former 
employees (other than the portion thereof. that, by vir- 
tue of subparagraph 6(1)(g)(i1), is not required to be 
included in computing the income of a taxpayer), and 


(b) all payments made in the year out of or under the 
plan to the heirs or the legal representatives of their 
employees or former employees 


exceeds the income of the plan for the year. 


Related Provisions: 32.1(3)—JIncome of employee benefit plan; 
94(1)“exempt foreign trust’(f) [proposed] — Employee benefit plan ex- 
cluded from non-resident trust rules. 


(3) Income of employee benefit plan — For the pur- 
poses of subsection (2), the income of an employee bene- 
fit plan for a year 


(a) in the case of a plan that is a trust, is the amount 
that would be its income for the year if section 104 

- were read without reference to subsections 104(4) to 
(24); and 


(b) in any other case, is the total of all amounts each of 
which is the amount, if any, by which a payment under 
the plan by the. custodian thereof in the year exceeds 


(i) in the case of an annuity, that part of the pay- 
ment determined in prescribed manner to have 
been a return of capital, and 


(11) in any other case, that part of the payment that 
could, but for paragraph 6(1)(g), reasonably be re- 
garded as being a payment of a capital nature. 


Regulations: 300 (prescribed manner). 


Selected Cases [s. 32.1]: J.W. Baker Agency (1976) Ltd. v. Canada, 
[1989] | C.T.C. 246 (FCA) (Provision intended to permit spreading com- 
missions over duration of policies). 


Definitions [s. 32.1]: “amount”, “annuity” — 248(1); “custodian” — 
248(1)“employee benefit plan”; “employee benefit plan”, “person”, “pre- 
scribed”, “property” — 248(1); “taxation year” — 11(2), 249. 


Interpretation Bulletins [s. 32.1]: IT-S02: Employee benefit plans and 
employee trusts. 


33. [Repealed under former Act] 


33.1 (1) International banking centres — defini- 
tions — In this section, 


“eligible deposit’, at any particular time, means a debt 
owing at the particular time by a taxpayer that is a pre- 


S. 33.1(1) eli 


scribed financial institution as or on account of an amount 
deposited with the taxpayer by 


(a) a non-resident person with whom the taxpayer is 
dealing at arm’s length at the particular time, where 


(i) at the particular time, the deposit is recorded in 
the books of account of an international banking 
centre business of the taxpayer, 


(ii) at the particular time, the taxpayer is not obli- 
gated, either immediately or in the future and either 
absolutely or contingently, to repay any portion of 
the debt to a person other than a non-resident per- 
son, and 


(iii) before the deposit was recorded in the books 
of account of the international banking centre busi- 
ness, the taxpayer made reasonable inquiries and 
had no reasonable cause to believe that any portion 
of the amount was deposited on behalf of, for the 
benefit of or as a condition of any transaction with, 
a person (other than a non-resident person with 
whom the taxpayer was dealing at arm’s length), or 


(b) another prescribed financial institution with whom 
the taxpayer is dealing at arm’s length at the particular 
time, where 


(i) at or before the time at which the deposit was 
made, the prescribed financial institution provided 
written notice to the taxpayer that the deposit was 
being made from deposits recorded in the books of 
account of an international banking centre business 
of that prescribed financial institution, and 


(11) a reasonable rate of interest is paid or payable 
by the taxpayer in respect of the deposit; 


Related Provisions: 212(1)(b)(xi) — Non-resident withholding tax — 
exemption. 


History: Subpara. (a)(iii) of the definition “eligible deposit” in subsec. 
33.1(1) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 20(1), to 
substitute “(other than a non-resident person with whom the taxpayer was 
dealing at arm’s length)” for “other than a non-resident person’, applica- 
ble to deposits first recorded in the books of account of an international 
banking centre business after July 13, 1990. 


Regulations: 7900 (prescribed financial institution). 


“eligible loan’, at any particular time, means 


(a) a loan or deposit (in this paragraph referred to as a 
“loan”’) made by a taxpayer that is a prescribed finan- 
cial institution to a non-resident person (in this para- 
graph referred to as the “borrower”’) with whom the 
taxpayer is dealing at arm’s length at the particular 
time, where 


(1) at the particular time, neither a person other than 
a non-resident person nor a person with whom the 
taxpayer is not dealing at arm’s length is obligated 
to the taxpayer, either immediately or in the future 
and either absolutely or contingently, to pay to the 
taxpayer any amount in respect of the loan, 


(ii) the loan was recorded in the books of account 
of an international banking centre business of the 
taxpayer throughout the period commencing with 
the later of 


(A) the time at which the loan was made, and 
(B) the earliest of 


(1) the time at which the loan was first re- 
corded in the books of account of a branch 
or office of the taxpayer located in Canada, 
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(II) the end of the first taxation year in re- 
spect of which the taxpayer has made any 
designation under subsection (3), and 


(III) the end of 1992 
and ending at the particular time, 


(iii) in the case of a loan made before the end of the 
first taxation year in respect of which the taxpayer 
has made any designation under subsection (3) 
(other than a loan recorded in the books of account 
of an international banking centre business of the 
taxpayer at the time at which the loan was made) or 
a loan made to a foreign bank, the taxpayer made 
reasonable inquiries before the loan was recorded 
in the books of account of the international banking 
centre business and had no reasonable cause to be- 
lieve that the borrower had used or would use any 
proceeds of the loan, directly or indirectly, for the 
purpose of 


(A) earning income in Canada, or 


(B) making a loan to a person other than a non- 
resident person, and 


(iv) in the case of any other loan, the taxpayer, 
before the loan was recorded in the books of ac- 
count of the international banking centre business, 


(A) obtained a statement signed by or on behalf 
of the borrower that the borrower would not use 
any proceeds of the loan, directly or indirectly, 
for a purpose described in subparagraph (iii), 
and 
(B) had no reasonable cause to believe that the 
borrower would use any proceeds of the loan, 
directly or indirectly, for a purpose described in 
subparagraph (iii), : 
(b) a loan acquired by a taxpayer that is a prescribed 
financial institution from a foreign bank with which 
the taxpayer is not dealing at arm’s length at the time 
the loan was acquired, where the conditions described 
in subparagraphs (a)(i) to (iii) are met at the particular 
time, or 
(c) a deposit made by a taxpayer that is a prescribed 
financial institution with another prescribed financial 
institution with whom the taxpayer is dealing at arm’s 
length at the particular time where, at or before the 
time at which the deposit was made, the taxpayer pro- 
vided written notice to the prescribed financial institu- 
tion that the deposit was being made from deposits re- 
corded in the books of account of an international 
banking centre business of the taxpayer; 


Regulations: 7900 (prescribed financial institution). 


“foreign bank” has the meaning assigned by the defini- 
tion “foreign bank” in section 2 of the Bank Act (read 
without reference to paragraph (g)), except that an author- 
ized foreign bank is not considered to be a foreign bank in 
respect of its Canadian banking business; 

Related Provisions: 142.7 — Foreign banks — conversion from sub- 


sidiary to branch; 248(1)‘authorized foreign bank” — Foreign bank 
branches. 


History: The definition “foreign bank” in subsec. 33.1(1) amended by 
2001, c. 17, s. 19, applicable after June 27, 1999. The definition formerly 
read: 


“foreign bank” has the meaning that would be assigned by the defi- 
nition “foreign bank” in subsection 2(1) of the Bank Act if that defi- 
nition were read without reference to paragraph (g) thereof; 


“non-resident person” at any time, with respect to a tax- 
payer, includes a person that the taxpayer, based on rea- 
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sonable inquiries, believes at that time to be a person not 
resident in Canada. 


(2) Interpretation — For the purposes of this section, 
(a) a partnership shall be deemed to be a person, 


(b) where a member of a partnership and a person do 
not deal with each other at arm’s length, the partner- 
ship and the person shall be deemed not to deal with 
each other at arm’s length; 


(c) a partnership is a non-resident person only where 
all of its members are non-resident persons; and 


(d) a deposit made by or to a non-resident person or a 
loan made to a non-resident person does not include a 
deposit made by or to, or a loan made to, as the case 
may be, a fixed place of business in Canada of the 
non-resident person. 


(3) Designation and exemption — Where a taxpayer 
that was, throughout a taxation year, a prescribed finan- 
cial institution has designated in respect of the year, by 
filing a prescribed form with the Minister on or before the 
day that is 90 days after the commencement of the year, a 
branch or office of the taxpayer in the metropolitan area 
of Montreal in the Province of Quebec or in the metropol- 
itan area of Vancouver in the Province of British Colum- 
bia as a branch or office in which an international banking 
centre business of the taxpayer is to be carried on and has 
not revoked that designation by filing a prescribed form 
with the Minister on or before that day, in computing the 
income of the taxpayer for the year no amount shall be 
added or deducted in respect of the taxpayer’s income or 
loss, as the case may be, for the year from the interna- 
tional banking centre business. 

Related Provisions: 33.1(5)— Restriction; | 33.1(6) — Election; 
33.1(7) — Election restriction; 33.1(9) — Exception where less than 90% 
of revenue from eligible loans; 33.1(12) — Return; 87(2)(g.8) — Amalga- 
mations — continuing corporation. 


Regulations: 7900 (prescribed financial institution). 


Forms: 1781: Designation as an international banking centre; T781-C: 
Revocation of designation as an international banking centre. 


(4) Income or loss from an international banking 
centre business — Subject to subsection (5), the 
amount of a taxpayer’s income or loss, as the case may 
be, for a taxation year from an international banking cen- 
tre business shall be determined on the assumption that 


(a) the international banking centre business was a 
separate business carried on by the taxpayer the only 
income or loss of which was derived from eligible 
loans for the period in the year during which they were 
recorded in the books of account of the business; and 


(b) the only amount payable for the year by the tax- 
payer in respect of interest on money borrowed for the 
purpose of earning income from the business was 
equal to the total of 


(1) the total of all amounts each of which is the in- 
terest payable by the taxpayer in respect of an eli- 
gible deposit for the period in the year during 
which it was recorded in the books of account of 
the business, and 


(11) the amount equal to that proportion of 


(A) the total of all amounts each of which is the 
amount determined in respect of a day in the 
year equal to the amount, if any, by which 


(1) 96% of the total of all amounts each of 
which is the amount outstanding on account 
of the principal amount of an eligible loan 
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recorded in the books of account of the busi- 
ness at the end of the day 


exceeds 


(II) the total of all amounts each of which is 
the amount outstanding on account of the 
principal amount of an eligible deposit re- 
corded in the books of account of the busi- 
ness at the end of the day 


that 
(B) the total determined under subparagraph (i) 

is of 
(C) the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible deposit recorded in the 
books of account of the business at the end of a 
day in the year. 

Related Provisions: 33.1(6) — Election; 33.1(10) — No deduction per- 


mitted; 33.1(11) — Rules clarifying application of provision; 87(2)(j.8) — 
Amalgamations — continuing corporation. 


(5) Restriction — A taxpayer’s income for a taxation 
year from an international banking centre business shall 
not exceed that proportion of such income determined in 
accordance with subsection (4) that 


(a) the total of all amounts each of which is an amount 
determined in respect of a day in the year equal to the 
lesser of 


(1) 96% of the total of all amounts each of which is 
the amount outstanding on account of the principal 
amount of an eligible loan recorded in the books of 
account of the business at the end of the day, and 


(ii) the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible deposit recorded in the books 
of account of the business at the end of the day 


is of 
(b) 96% of the total of all amounts each of which is 
the amount outstanding on account of the principal 


amount of an eligible loan recorded in the books of 
account of the business at the end of a day in the year. 


Related Provisions: 33.1(6) — Election. 


(6) Election — For the purposes of subsections (4) and 
(5), where a taxpayer so elects in the taxpayer’s return of 
income for a taxation year or in a prescribed form filed 
with the Minister within 90 days after the day of mailing 
of a notice of assessment for the year or a notification that 
no tax is payable for the year, an eligible deposit recorded 
in the books of account of an international banking centre 
business of the taxpayer at the end of a day in the year 
shall be deemed not to have been recorded at any time in 
the day in the books of account of that business and shall 
be deemed to have been recorded throughout that day in 
the books of account of another international banking 
centre business of the taxpayer designated by the taxpayer 
in the election. 


Related Provisions: 33.1(7) — Election restriction. 


Forms: T781-B: Election re deemed transfers of eligible deposits be- 
tween international banking centres. 


(7) Election restriction — A taxpayer may elect, as 
provided in subsection (6), only in respect of eligible de- 
posits recorded in the books of account of an international 
banking centre business at the end of a day to the extent 
that the total of those deposits exceeds 96% of the total of 
all amounts outstanding on account of the principal 
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amounts of eligible loans recorded in the books of ac- 
count of the business at the end of the day. 
History: Subsec. 33.1(7) amended by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 20(2), to substitute “96% of the total” for “the total”, applicable to 
taxation years commencing after December 17, 1987. 


(8) Limitation — In computing the income of a taxpayer 
for a taxation year, an amount paid or payable by the tax- 
payer on a deposit for the period in the year during which 
it was an eligible deposit shall, notwithstanding any other 
provision of this Act, be deductible only in computing the 
income or loss of the taxpayer from an international bank- 
ing centre business. 


(9) Exception — Where less than 90% of the revenue of 
a taxpayer for a taxation year from loans or deposits for 
the period in the year during which they were recorded in 
the books of account of an international banking centre 
business was derived from eligible loans in respect of 
which employees of the taxpayer actively participated in 
the solicitation, negotiation, analysis or management 
thereof while employed at a branch or office designated 
under subsection (3) as a branch or office in which an in- 
ternational banking centre business of the taxpayer is to 
be carried on, the amount, if any, of the taxpayer’s in- 
come for the year from the international banking centre 
business shall, notwithstanding subsection (3), be in- 
cluded in computing the taxpayer’s income for the year. 


(10) No deduction permitted — Notwithstanding any 
other provision of this Act, in computing the income of a 
taxpayer no deduction shall be made in respect of any 
amount paid or payable in respect of indebtedness of the 
taxpayer to any person where, under an arrangement of 
which the taxpayer was aware or ought to have been 
aware at the time the indebtedness was incurred by the 
taxpayer, any portion of the indebtedness may reasonably 
be regarded as having been provided directly or indirectly 
from proceeds of a loan recorded in the books of account 
of an international banking centre business of a prescribed 
financial institution and any person has, in respect of that 
loan, signed a statement described in subparagraph (a)(iv) 
of the definition “eligible loan” in subsection (1). 


Regulations: 7900 (prescribed financial institution). 


(11) Application — For greater certainty, 


(a) where at any time a loan or deposit of a taxpayer 
ceases to be an eligible loan otherwise than by virtue 
of its disposition to another person, the taxpayer shall 
be deemed to have disposed of the loan or deposit in 
the course of carrying on an international banking cen- 
tre business and to have received proceeds of disposi- 
tion therefor equal to the fair market value of the loan 
or deposit at that time and to have reacquired the loan 
or deposit immediately after that time at a cost equal 
to its fair market value at that time; 


(b) a taxpayer’s loss for a taxation year from an inter- 
national banking centre business shall not be included 
in determining the taxpayer’s non-capital loss for the 
year; and 


(c) the amount, if any, by which 


(1) the amount that would be a taxpayer’s income 
for a taxation year from an international banking 
centre business if this section were read without 
reference to subsection (5) 


exceeds 


(11) the taxpayer’s income for the year from the in- 
ternational banking centre business 
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shall be added in computing the income of the tax- 
payer for the year. 


Related Provisions: 54‘‘superficial loss’(c) — Superficial loss rule 
does not apply. 


(12) Return — Every taxpayer that has, in respect of a 
taxation year, designated a branch or office under subsec- 
tion (3) as a branch or office in which an international 
banking centre business of the taxpayer is to be carried on 
shall, within six months after the end of the year, file with 
the Minister a return in prescribed form containing pre- 
scribed information. 


Forms: T781-A: International banking centre information return. 


Definitions [s. 33.1]: “amount” — 248(1); “arm’s length” — 251(1); 
“assessment”, “authorized foreign bank’, “borrowed money”, “business”, 
“Canadian banking business” — 248(1); “carrying on business” — 253; 
“eligible deposit’, “eligible loan” — 33.1(1); “employed” — 248(1); “for- 
eign bank” — 33.1(1); “Minister” — 248(1); “non-capital loss” — 111(8), 
248(1); “non-resident” — 33.1(1), 248(1); “office”, “person”, “pre- 
scribed”, “principal amount” — 248(1); “person” — 33.1(2), 248(1); “res- 
ident in Canada” — 250; “taxation year” — 249; “taxpayer” — 248(1). 


34. Professional business — In computing the in- 
come of a taxpayer for a taxation year from a business 
that is the professional practice of an accountant, dentist, 
lawyer, medical doctor, veterinarian or chiropractor, the 
following rules apply: 


(a) where the taxpayer so elects in the taxpayer’s re- 
turn of income under this Part for the year, there shall 
not be included any amount in respect of work in pro- 
gress at the end of the year; and 


(b) where the taxpayer has made an election under this 
section, paragraph (a) shall apply in computing the 
taxpayer's income from the business for all subse- 
quent taxation years unless the taxpayer, with the con- 
currence of the Minister and on such terms and condi- 
tions as are specified by the Minister, revokes the 
election to have that paragraph apply. 
Related Provisions: 10(4)(a)— Valuation of work in progress; 
10(5)(a) — Work in progress deemed to be inventory; 23(3) — Reference 
to property included in inventory; 34.2(2)(b) — Election deemed to have 
been made for purposes of 1995 stub, period income; 70(2) — Rights or 
things included in income on death; 96(3) — Election by members of 
partnership. 


Selected Cases [s. 34]: Ferro y. R., [2003] 2 C.T.C. 2461 (TCC) (Cash 
disbursements deductible in year incurred where lawyer worked on contin- 
gency only, notwithstanding election). 

Definitions [s. 34]: “amount”, “business” — 248(1); “lawyer” — 
232(1), 248(1); “Minister”, “property” — 248(1); “taxation | year’ — 
11(2), 249; “taxpayer” — 248(1). 

1.T. Application Rules [s. 34]: 23(3)-(5) (where business carried on 
since before 1972). 


Interpretation Bulletins [s. 34]: IT-188R: Sale of accounts receivable; 
IT-189R2: Corporations used by practising members of professions; IT- 
212R3: Income of deceased persons — rights or things; IT-278R2: Death 
of a partner or of a retired partner; IT-457R: Election by professionals to 
exclude work in progress from income; IT-471R: Merger of partnerships. 


Forms [s. 34]: T2032: Statement of professional activities. 


34.1 (1) Additional business income [off-calendar 
fiscal period] — Where 


(a) an individual (other than a testamentary trust) car- 
ries on a business in a taxation year, 


(b) a fiscal period of the business begins in the year 
and ends after the end of the year (in this subsection 
referred to as the “particular period”), and 


(c) the individual has elected under subsection 
249.1(4) in respect of the business and the election has 
not been revoked, 
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there shall be included in computing the individual’s in- 
come for the year from the business, the amount deter- 
mined by the formula 


G 
ariene aa 


where 


A is the total of the individual’s income from the busi- 
ness for the fiscal periods of the business that end in 
the year, 


Bis the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect of the 
business and that is deemed to be a taxable capital 
gain for the purpose of section 110.6, and 


(ii) the total of all amounts deducted under section 
110.6 in computing the individual’s taxable income 
for the year, | 


C is the number of days on which the individual carries 
on the business that are both in the year and in the 
particular period, and 


D is the number of days on which the individual carries 
on the business that are in fiscal periods of the busi- 
ness that end in the year. 

Related Provisions: 11(1) — Determination of income from fiscal pe- 

riod of proprietor; 34.1(3) — Offsetting deduction in following year; 

34.1(4) — Effect on 1995 stub period; 34.1(7) — Maximum December 

31, 1995 income; 34.1(8) — No additional inclusion on death, bankruptcy 

or cease of business; 96(1.01)(a) — Income allocation to former partner; 

96(1.1), (1.6) — Allocation of share of income to retiring partner; 257 — 

Formula cannot calculate to less than zero. 


Selected Cases [subsec. 34.1(1)]: Cho v. R., [2000] 2 C.T.C. 2714 
(TCC) (Provision applies to businesses started before end of 1994). 


Forms: RC4015: Reconciliation of business income for tax purposes 
[guide]; T1139: Reconciliation of business income for tax purposes. 


(2) Additional income election — Where 


(a) an individual (other than a testamentary trust) be- 
gins carrying on a business in a taxation year and not 
earlier than the beginning of the first fiscal period of 
the business that begins in the year and ends after the 
end of the year (in this subsection referred to as the 
“particular period”), and 


(b) the individual has elected under, subsection 
249.1(4).in respect of the business and the election has 
not been revoked, : 


there shall be included in computing the individual’s in- 
come for the year from the business the lesser of 


(c) the amount designated in the individual’s return of 
income for the year, and 


(d) the amount determined by the formula 


C 
bo Bd 455 


where 


A is the individual’s income from the business for the 
particular period, 


B.is the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect of 
the business and that is deemed to be a taxable 
capital gain for the purpose of section 110.6, 
and 


(ii) the total of all amounts deducted under sec- 
tion 110.6 in computing the individual’s taxable 
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income for the taxation year that includes the 
end of the particular period, 


C is the number of days on which the individual car- 
ries on the business that are both in the year and in 
the particular period, and 


D is the number of days on which the individual car- 
ries on the business that are in the particular period. 
Related Provisions: 34.1(3) — Offsetting deduction in following year; 
34.1(5) — Effect on 1995 stub period; 34.1(6) — Deemed December 31, 
1995 income; 34.1(8) — No additional inclusion on death, bankruptcy or 
cease of business; 96(1.01)(a) — Income allocation. to former partner; 
96(1.1), (1.6) — Allocation of share of income to retiring partner; 257 — 
Formula cannot. calculate to less than zero. 


Forms: RC4015: Reconciliation of business income for tax purposes 
[guide]; T1139: Reconciliation of business income for tax purposes. 


(3) Deduction — There shall be deducted in computing 
an individual’s income for a taxation year from a business 
the amount, if any, included under subsection (1) or (2) in 
computing the individual’s income for the preceding taxa- 
tion year from the business. 


(4) Deemed December 31, 1995 income — For the 
purpose of section 34.2, where 


(a) at the end of 1994 an individual carried on a partic- 
ular business no fiscal period of which ended at that 
time, and 


(b) an amount is included under subsection (1) in com- 
puting the individual’s income for the 1995 taxation 
year in respect of 


(1) the particular business, or 


(ii) another business that would, if subsection 
34.2(3) applied for the purpose of this subpara- 
graph, be included in the particular business, 


subject to subsection (7), the December 31, 1995 income 
of the individual in respect of the particular business or 
the other business, as the case may be, is deemed to be the 
amount that would have been so included if the descrip- 
tions of A and B in subsection (1) were read as follows: 


“Ais the total of the individual’s income from the 
business for the fiscal periods of the business that 
end in the year (determined as if paragraphs 
34.2(2)(a) to (d) applied in computing that 
income), 


B is the lesser of 


(1) the total of all amounts each of which 1s an 
amount included in the value of A in respect 
of the business and that is deemed to be a tax- 
able capital gain for the purpose of section 
110.6, and 


(ii) the total of the maximum amounts deduct- 
ible under section 110.6 in computing the in- 
dividual’s taxable income for the year,”. 


Related Provisions: 96(1.01)(a)— Income allocation 
partner. 


(5) Deemed December 31, 1995 income — For the 
purpose of section 34.2, where 


(a) at the end of 1994 an individual carried on a partic- 
ular business no fiscal period of which ended at that 
time, and 


(b) an amount is included under subsection (2) in com- 
puting the individual’s income for the 1995 taxation 
year in respect of another business that would, if sub- 
section 34.2(3) applied for the purpose of this para- 
graph, be included in the particular business, 
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the December 31, 1995 income of the individual in re- 
spect of the other business is deemed to be the amount 
that would have been so included if the descriptions of A 
and B in paragraph (2)(d) were read as follows: 


“Ais the individual’s income from the business for 
the particular period (determined as if paragraphs 
34.2(2)(a) to (d) applied in computing — that 
income), 


Bis the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect 
of the business and that is deemed to be a tax- 
able capital gain for the purpose of section 
110.6, and 


(ii) the total of the maximum amounts deduct- 
ible under section 110.6 in computing the in- 
dividual’s taxable income for the taxation year 
that includes the end of the particular period,”. 


Related Provisions: 96(1.01)(a)— Income. allocation to former 
partner. 


(6) Deemed December 31, 1995 income — For the 
purpose of section 34.2, where 


(a) at the end of 1995 an individual carries on a busi- 
ness as a member of a partnership no fiscal period of 
which ended at the end of 1994, 


(b) the business was carried on by a professional cor- 
poration as a member of the partnership at the end of 
1994, 


(c) the professional corporation transferred its interest 
in the partnership to the individual before the end of 
E995; 


(d) the individual is a practising member of the profes- 
sional body under the authority of which the profes- 
sional corporation practised the profession, 


(e) the individual was a specified shareholder of the 
professional corporation immediately before the 
transfer, 


(f) the professional corporation does not have a share 
of the income or loss of the partnership for the first 
fiscal period of the partnership that ends after the end 
of 1995, and 


(g) an amount is included under subsection (2) in com- 
puting the individual’s income for the 1995 taxation 
year in respect of the business, 


the December 31, 1995 income of the individual in re- 
spect of the business is deemed to be the amount that 
would have been so included if the descriptions of A and 
B in paragraph (2)(d) were read as follows: 


“Ais the individual’s income from the business for 
the particular period (determined as if paragraphs 
34.2(2)(a) to (d) applied in computing that 
income), 


Bis the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect 
of the business and that is deemed. to be a tax- 
able capital gain for the purpose of section 
110.6, and 


(ii) the total of the maximum amounts deduct- 
ible under section 110.6 in computing the in- 
dividual’s taxable income for the taxation year 
that includes the end of the particular period,” 
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and, for the purpose of computing the values of C and D 
in paragraph (2)(d), the individual is deemed to carry on 
the business on the days on which the corporation carried 
on the business. 


Related Provisions: 96(1.01)(a)— Income | allocation 
partner. 


to former 


(7) Maximum December 31, 1995 income — Where 
an amount was included under subsection (1) in comput- 
ing an individual’s income for the 1995 taxation year 
from a business and 


(a) the individual’s December 31, 1995 income other- 
wise determined under subsection (4) in respect of the 
business for the purpose of section 34.2 


exceeds 


(b) the amount that would be described under para- 
graph (a) if the descriptions of A, B and D in subsec- 
tion (1) were read as follows: 


“Ais the individual’s income from the business 
for the particular period (determined as if 
paragraphs 34.2(2)(a) to (d) applied in com- 
puting that income), 


Bis the lesser of 


(1) the total of all amounts each of which is 
an amount included in the value of A in re- 
spect of the business and that is deemed to 
be a taxable capital gain for the purpose of 
section 110.6, and 


(ii) the total of the maximum amounts de- 
ductible under section 110.6 in computing 
the individual’s taxable income for the tax- 
ation year that includes the end of the par- 
ticular period, 
D is the number of days on which the individual 
carries on the business that are in the particu- 
lar period.” 


for the purpose of applying subsection 34.2(4) to the 1996 
and subsequent taxation years, the December 31, 1995 in- 
come of the individual in respect of the business is 
deemed to be the amount determined under paragraph (b). 


(8) No additional income inclusion — Subsections 

(1) and (2) do not apply in computing an individual’s in- 

come for a taxation year from a business where | 
(a) the individual dies or otherwise ceases to carry on 
the business in the year; or 


(b) the individual becomes a bankrupt in the calendar 
year in which the taxation year ends. 
Related Provisions: 34.1(9) — Income inclusion on death where elec- 
tion made or separate return filed. 
(9) Death of partner or proprietor — Where 
(a) an individual carries on a business in a taxation 
year, 
(b) the individual dies in the year and after the end of a 
fiscal period of the business that ends in the year, 


(c) another fiscal period of the business ends because 
of the individual’s death (in this subsection referred to 
as the “short period”), and 


(d) the individual’s legal representative 


(i) elects that this subsection apply in computing 
the individual’s income for the year, or 


(11) files a separate return of income under subsec- 
tion 150(4) in respect of the individual’s business, 
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notwithstanding subsection (8), there shall be included in 
computing the individual’s income for the year from the 
business, the amount determined by the formula 


(A —B) x C/D 
where 


A. is the total of the individual’s income from the busi- 
ness for fiscal periods (other than the short period) of 
the business that end in the year, 


Bis the lesser of 


(i) the total of all amounts, each of which is an 
amount included in the value of A in respect of the 
business that is deemed to be a taxable capital gain 
for the purpose of section 110.6, and 


(ii) the total of all amounts deducted under section 
110.6 in computing the individual’s es ark income 
for the year, 


C is the number of days in the short period, and 


D_ is the total number of days in fiscal periods of the bus- 
iness (other than the short period) that end in the year. 


Related Provisions: 96(1.01)(a) — Income allocation to former part- 
ner; 257 — Formula cannot calculate to less than zero; 150(4)(c)C — Ad- 
ditional amount deductible on deceased’s separate return. 


History: Subsec. 34.1(9) added by 1998, c. 19, s. 84, applicable to 1996 
et seq., except that subpara. 34.1(9)(d)(1) does not apply to the 1996 and 
1997 taxation years. 


History [s. 34.1]: S. 34.1 added by 1996, c. 21, s. 8, applicable after 
1994. 


Selected Cases [s. 34.1]: McLauchlin v. R., [2002] 2 C.T.C. 2935 
(TCC) (Net, not gross, figures used in provision). 


Definitions [s. 34.1]: “amount”, “business” — 248(1); “calendar 
year’ — Interpretation Act 37(1)(a); “December 31, 1995 income” — 
34.1(4)-(7), 34.2(1); * ; “individual”, “legal repre- 
sentative” “particular period” — 34.1(1)(b), 34.1(2)(a); “pro- 
fessional corporation” — 248(1); “short period” — 34.1(9)(c); “specified 
shareholder” — 248(1); “taxable capital gain” — 38, 248(1); “taxation 
year” — 249; “testamentary trust” — 108(1), 248(1). 


34.2 [1995 stub period reserve] — (1) Defini- 
tions — The definitions in this subsection apply in this 
section. 


“December 31, 1995 income” in respect of a business 
carried on by a taxpayer means the amount determined by 
the formula 


(A—-B-—C+D)xE 
where 


A is the total of all amounts each of which is the tax- 
payer’s income from the business for a qualifying fis- 
cal period, 


B is the total of all amounts each of which is the tax- 
payer’s loss from the business for a qualifying fiscal 
period, 


Cis the lesser of 


(a) the total of all amounts each of which is an 
amount included in computing the taxpayer’s in- 
come or loss from the business for a qualifying fis- 
cal period and that is deemed to be a taxable capital 
gain for the purpose of section 110.6, and 


(b) the total of the maximum amounts deductible 
under section 110.6 in computing the taxpayer’s 
taxable income for the taxation year in which the 
qualifying fiscal periods end, 
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(a) where the taxpayer is a professional corpora- 
tion, the total salary or wages deductible in com- 
puting the value of A or B in respect of the busi- 
ness that is payable by the corporation to an 
individual 
(i) who is a practising member of the profes- 
sional body under the authority of which the 
corporation practised the profession, and 
(11) who is a specified shareholder of the corpo- 
ration, and 


(b) in any other case, nil, and 


(a) where the taxpayer is a professional corporation 
a taxation year of which ended at the end of 1995 
because of the application of paragraph 
249.1(1)(b), the amount determined by the formula 
F-G 
F 
where 


Fis the number of days in all qualifying fiscal pe- 
riods of the business, and 


G is the number of days in the year, and 
(b) in any other case, |. 


(v) the individual was a specified shareholder of 
the professional corporation immediately before 
acquiring the interest, and 


(c) where 


(i) the taxpayer is a professional corporation that 
has a taxation year that ends at the end of 1995 be- 
cause of the application of paragraph 249.1(1)(b), 
and 


(ii) at the end of 1994 the business was carried on 
by the professional corporation as a member of a 
partnership, or by an individual 


(A) who transferred an interest in the partner- 
ship to the professional corporation before the 
end of 1995, 


(B) who is a practising member of the profes- 
sional body under the authority of which the 
professional corporation practises _— the 
profession, 


(C) who was a specified shareholder of the pro- 
fessional corporation immediately after the 
transfer, and 


(D) who does not have a share of the income or 
loss of the partnership for the first fiscal period 
of the partnership that ends in 1995, 


a fiscal period of the business that ends in that tax- 
ation year. 


Related Provisions: 34.1(7) — Maximum December 31, 1995 income 
where additional amount included under 34.1(1); 34.2(2) — Maximum 
reserves and allowances deemed claimed for qualifying fiscal period; 
96(1.1), (1.6) — Allocation of share of income to retiring partner; 257 — 
Formulas cannot calculate to less than zero. 


“qualifying fiscal period” of a business of a taxpayer 
means 


“specified percentage” of a taxpayer for a particular tax- 
ation year in respect of a business means 


(a) where the first taxation year in which a qualifying 
fiscal period of the business ends is 1995, or subsec- 
tion 34.1(4), (5) or (6) applies in respect of the busi- 


(a) where at the end of 1994 the taxpayer carried on 
the business and no fiscal period of the business ended 
at that time, a fiscal period of the business that 


(i) begins after the beginning of the taxpayer’s tax- 

ation year that includes the end of 1995, and 

(ii) ends 
(A) at the end of 1995 because of the applica- 
tion of paragraph 249.1(1)(b) or because of the 
application of section 25 and _ paragraph 
249.1(1)(b), or 
(B) immediately before the end of 1995 because 
of the application of subsection 99(2) and para- 
graph 249.1(1)(b), 


(b) a fiscal period of the business that ends at the end 
of 1995 because of the application of paragraph 
249.1(1)(b) where 


(i) the taxpayer is an individual who carries on the 
business as a member of a partnership at the end of 
1995, 

(ii) the individual acquired the individual’s interest 
in the partnership in 1995 from a professional 
corporation, 

(iii) the professional corporation carried on the 
business at the end of 1994 as a member of the 
partnership and does not have a share of the in- 
come or loss of the partnership for the fiscal 
period, 

(iv) the individual is a practising member of the 
professional body under the authority of which the 
professional corporation practised the profession, 
and 
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ness, and the particular year ends in 
Gist 995,-95%, 
(ii) 1996, 85%, 
(aii),.1997 75%, 
(iv) 1998, 65%, 
(v) 1999, 55%, 
(vi) 2000, 45%, 
(vii) 2001, 35%, 
(viii) 2002, 25%, 
(ix) 2003, 15%, and 
(x) any other year, 0%, and 


(b) where the first taxation year in which a qualifying 
fiscal period of a business of the taxpayer ends is 1996 
and the particular year ends in 


(1) 1996, 95%, 

(1) 1997, 85%, 

(iii) 1998, 75%, 

(iv) 1999, 65%, 

(v) 2000, 55%, 

(vi) 2001, 45%, 

(vii) 2002, 35%, 

(vill) 2003, 25%, 

(ix) 2004, 15%, and 

(x) any other year, 0%. 
(2) Computation of December 31, 1995 income — 


For the purpose of the definition “December 31, 1995 in- 
come” in subsection (1), a taxpayer’s income or loss from 


S. 34.2(2) 


a business for a qualifying fiscal period shall be computed 
as if 
(a) this Act were read without reference to paragraph 
28(1)(b); 


(b) the taxpayer had made the election referred to in 
paragraph 34(a) in respect of the business for the 
period; 

(c) the maximum amount deductible in respect of any 
reserve, allowance or other amount were deducted; 
and 


(d) the taxpayer had not received any taxable 
dividend. 


Related Provisions: 96(1.01)(a) — Income allocation 
partner. 


to former 


(3) Business defined — For the purposes of the defini- 
tion “qualifying fiscal period” in subsection (1) and sub- 
paragraphs (6)(b)(i) and (c)(i), a reference to a particular 
business of a taxpayer includes another business substi- 
tuted therefor, or for which the particular business was 
substituted, by the taxpayer where 


(a) all or substantially all of the gross revenue of the 
particular business is derived from the sale, leasing, 
rental or development of properties or the rendering of 
services; and | 


(b) all or substantially all of the gross revenue of the 
other business is derived from the sale, leasing, rental 
or development, as the case may be, of similar proper- 
ties or the rendering of similar services. 


Related Provisions: 34.2(7)— Anti-avoidance rule re carrying on 
business. 


(4) Reserve — Subject to subsection (6), where a tax- 
payer carries on a business in a particular taxation year, 
there may be deducted in computing the taxpayer’s in- 
come for the year from the business, as a reserve in re- 
spect of December 31, 1995 income, such amount as the 
taxpayer claims not exceeding the least of 


(a) the specified percentage for the particular year of 
the taxpayer’s December 31, 1995 income in respect 
of the business; 


(b) where an amount was deductible under this subsec- 
tion in computing the taxpayer’s income for a preced- 
ing taxation year from the business, the amount in- 
cluded under subsection (5) in computing the 
taxpayer’s income for the particular year from the bus- 
iness; and 


(c) the taxpayer’s income for the particular year com- 
puted before deducting any amount under this subsec- 
tion in respect of the business or under, any of para- 
graph 60(w), sections 61.2 to 61.4 and subsection 
80(17). 


Related Provisions: 18(12)(b)— Reserve ignored for purposes of 
home office limitations; 34.1(7) — Maximum December 31, 1995 income 
where additional amount included under 34.1(1); 34.2(3) — Similar busi- 
ness carried on; 34.2(5) — Reserve included in income the following year; 
34.2(6) — No reserve on death, bankruptcy or cease of business; 
34.2(8) — Reserve deduction in year of death; 53(2)(c)(i.4) — Reduction 
in ACB of passive partner’s partnership interest; 87(2)(j) — Amalgama- 
tions — continuing corporation; 96(1)(d) — Reserve ignored in determin- 
ing income of partnership; 96(1.01)(a) — Income allocation to former 
partner; 96(1.1), (1.6) — Allocation of share of income to retiring partner; 
125(7)“specified partnership income” A(a)H — Reserve deducted from 
specified partnership income for CCPC that is member of partnership. 


Forms: RC4015: Reconciliation of business income for tax purposes 
[guide]; T1139: Reconciliation of business income for tax purposes; 
T4002: Business and professional income [guide]. 
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(5) Reserve included in income — There shall be in- 
cluded in computing a taxpayer’s income for a taxation 
year from a business the amount deducted under subsec- 
tion (4) in computing the taxpayer’s income therefrom for 
the preceding taxation year. 

Related Provisions: 87(2)(j) — Amalgamations — continuing corpora- 


tion; 125(7)“specified partnership income’A(a)G — Reserve included in 
specified partnership income for CCPC that is member of partnership. 


Forms: T1139: Reconciliation of business income for tax, purposes. 


(6) No reserve — No deduction shall be made under 
subsection (4) in computing a taxpayer’s income for a 
taxation year from a business where 


(a) at the end of the year or at any time in the follow- 
ing taxation year, 


(i) the taxpayer’s income from the business is ex- 
empt from tax under this Part, or 


(11) the taxpayer is non-resident and does not carry 
on the business through a permanent establishment 
(as defined by regulation) in Canada; 


(b) the taxpayer is a corporation and the year ends im- 
mediately before another taxation year 


(i) at the beginning of which the business is not 
carried on principally by the corporation nor by 
members of a partnership of which the corporation 
is a member, 


(ii) in which the corporation becomes a bankrupt, 
or 


(111) in which the corporation is dissolved or wound 
up (other than in circumstances to which subsec- 
tion 88(1) applies); or 


(c) the taxpayer is an individual, and 


(i) at the beginning of the year, the business is not 
carried on principally by the individual nor by 
members of a partnership of which the individual is 
a member, 


(i1) the individual dies or becomes a bankrupt in 
the calendar year in which the taxation year ends, 
or 


(ii) the individual is a trust that ceases to exist in 
the year. 


Related Provisions: 34.2(7) — Anti-avoidance rule re carrying on busi- 
ness; 34.2(8) — Optional deduction in year of death; 96(1.1) — Retired 
partner deemed to continue as member of partnership; 96(1.6) — Mem- 
bers of partnership deemed to be carrying on business in Canada (except 
where 34.2(7) applies). 


Regulations: 8201 (permanent establishment). 


(7) Anti-avoidance rule — Where it is reasonable to 
conclude that one of the main reasons a person carries on 
a business or is a member of a partnership is to avoid the 
application of subparagraph (6)(b)(i) or (c)(i), the person 
is deemed not to carry on the business, and not to be a 
member of the partnership, for the purposes of those 
subparagraphs. 


(8) Death of partner or proprietor — Where 


(a) an individual carries on a business in a taxation 
year, 

(b) the individual dies in the year, 

(c) an amount is included under subsection (5) in com- 


puting the individual’s income for the year from the 
business, and 
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(d) the individual’s legal representative 


(i) elects that this subsection apply in computing 
the individual’s income for the year, or 


(11) files a separate return of income under subsec- 
tion 150(4) in respect of the individual’s business, 


there shall be deducted in computing the individual’s in- 
come for the year from the business the lesser of 


(e), the greatest amount that would have been deducti- 
ble under subsection (4) in computing the individual’s 
income for the year from the business if the individual 
had not died, and 


(f) any amount that the representative claims. 


Related Provisions: 96(1.01)(a) — Income allocation to former part- 
ner; 150(4)(c)B — Additional amount taxable on deceased’s separate 
return, 


History: Subsec, 34.2(8) added by 1998, c. 19, s. 85, applicable to 1996 
et seq. 

History [s. 34.2]: S. 34.2 added by 1996, c. 21, s. 8, applicable after 
1994. 

Definitions [s. 34.2]: “amount”, “bankrupt” — 248(1); “business” — 
34.2(3), (7), 248(1); “calendar year” — Interpretation Act 37(1)(a); “cor- 
poration” — 248(1), Interpretation Act 35(1); “December 31, 1995 in- 
come” — 34.1(4)-(7), 34.2(1); “fiscal period” — 249.1; “gross reve- 


nue” — 248(1); “income or loss from a business” — 34.2(2); “individual”, 
“legal representative”, “non-resident” — 248(1); “permanent establish- 
ment” — Reg. 8201; “person”, “professional corporation” — 248(1); 


“qualifying fiscal period”, “specific percentage” — 34.2(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


35. (1) Prospectors and grubstakers — Where a 
share of the capital stock of a corporation 


(a) is received in a taxation year by an individual as 
consideration for the disposition by the individual to 
the corporation of a mining property or interest therein 
acquired by the individual as a result of the indivi- 
dual’s efforts as a prospector, either alone or with 
others, or 


(b) is received in a taxation year 


(1) by a person who has, either under an arrange- 
ment with a prospector made before the prospect- 
ing, exploration or development work or as an em- 
ployer of a prospector, advanced money for, or 
paid part or all of, the expenses of prospecting or 
exploring for minerals or of developing a property 
for minerals, and 


(ii) as consideration for the disposition by the per- 
son referred to in subparagraph (i) to. the corpora- 
tion of a mining property or interest therein ac- 
quired under the arrangement under which that 
person made the advance or paid the expenses, or if 
the prospector was the person’s employee, ac- 
quired by the person through the employee’s 
efforts, 


the following rules apply: 
(c) notwithstanding any other provision of this Act, no 


amount in respect of the receipt of the share shall be 
included 


(i) in computing the income for the year of the in- 
dividual or person, as the case may. be, except as 
provided in paragraph (d), or 

(ii) in computing at any time the amount to be de- 
termined for F in the definition “cumulative Cana- 
dian development expense” in subsection 66.2(5) 
in respect of the individual or person, as the case 
may be, 
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(d) in the case of an individual or partnership (other 
than a partnership each member of which is a taxable 
Canadian corporation), an amount in respect of the re- 
ceipt of the share equal to the lesser of its fair market 
value at the time of acquisition and its fair market 
value at the time of disposition or exchange of the 
share shall be included in computing the income of the 
individual or partnership, as the case may be, for the 
year in which the share is disposed of or exchanged, 


(e) notwithstanding subdivision c, in computing the 
cost to the individual, person or partnership, as the 
case may be, of the share, no amount shall be included 
in respect of the disposition of the mining property or 
the interest therein, as the case may be, 


(f) notwithstanding sections 66 and 66.2, in computing 
the cost to the corporation of the mining property or 
the interest therein, as the case may be, no amount 
shall be included in respect of the share, and 


(g) for the purpose of paragraph (d), an individual or 
partnership shall be deemed to have disposed of or ex- 
changed shares that are identical properties in the or- 
der in which they were acquired. 


Related Provisions: 35(2) — “prospector”; 81(1)(1) — Income exemp- 
tion; 110(1)(d.2)— Deduction in computing taxable income; 
110.6(19)(a)]G)(A)B — Election to trigger capital gains exemption — no 
income inclusion; 248(12) — Identical properties. 

Selected Cases [subsec. 35(1)]: Geophysical Engineering Ltd. y. 
MNR, [1976] C.T.C. 687 (SCC) (Shares obtained in consideration for syn- 
dicate member’s interest in claims staked by another member’s employee 
as prospector not obtained for property acquired under arrangement with 
prospector, nor as employer of prospector); Winchell v. MNR, [1974] 
C.T.C. 782 (FCA) (Arrangement with prospector’s employer, not with 
prospector); Appleby v. MNR, [1974] C.T.C. 693 (SCC) (No exemption 
for disposition of shares during sales campaign by stock brokerage com- 
pany controlled by taxpayer). 


Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 


putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived). 


(2) Definitions — In this section, 


“mining property” means 


(a) a right, licence or privilege to prospect, explore, 
drill or mine for minerals in a mineral resource in Can- 
ada, or 


(b) real property in Canada (other than depreciable 
property) the principal value of which depends on its 
mineral resource content; 


Related Provisions: 66.21 — Foreign mining properties. 


History: The definition “mining property” in subsec. 35(2) amended by 
2001, c. 17, s. 20, applicable to shares received after December 21, 2000. 
The definition formerly read: 


“mining property” means a right to prospect, explore or mine for 
minerals. or a property the principal value of which depends on its 
mineral content; 


‘‘prospector’’ means an individual who prospects or ex- 
plores for minerals or develops a property for minerals on 
behalf of the individual, on behalf of the individual and 
others or as an employee. 


Selected Cases [subsec. 35(2)“prospector’]: Foster v. MNR, 
[1971] C.T.C. 335 (Exch.) (“Prospector” includes independent contractor). 


Definitions [s. 35]: “amount” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “corporation” — 248(1), Interpretation Act 35(1); “depre- 
ciable property” — 13(21), 248(1); “employee”, “employer” — 248(1); 
“identical” — 248(12); “individual”, “mineral”, “mineral resource” — 
248(1); “mining property” — 35(2); “person”, “property” — 248(1); 
“prospector” — 35(2); “share” — 248(1); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxation year” — 11(2), 249. 
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36. Railway companies — Where any amount in re- 
spect of an expenditure incurred by a taxpayer on or in 
respect of the repair, replacement, alteration or renovation 
of depreciable property of the taxpayer of a prescribed 
class is, under a uniform classification and system of ac- 
counts and returns prescribed by the National Transporta- 
tion Agency pursuant to the Railway Act, required to be 
entered in the books of the taxpayer otherwise than as an 
expense, 


(a) no deduction may be made in respect of that ex- 
penditure in computing the income of the taxpayer for 
a taxation year; and 


(b) for the purposes of section 13 and regulations 
made under paragraph 20(1)(a), the taxpayer shall be 
deemed to have acquired, at the time the expenditure 
was incurred, depreciable property of a class pre- 
scribed by regulation at a capital cost equal to that 
amount. 


Related Provisions: Canada-U.S. Tax Treaty:Art. VIII:4-6 — Income 
from railway. business. 


Selected Cases [s. 36]: Canadian Pacific Ltd. v. R., [1988] 1 C.T.C. 
429 (FCA) (Government assistance in respect of capital outlays deducted 
from capital cost allowance); R. v. Canadian Pacific Ltd., [1977] C.T.C. 
606 (FCA) (No capital cost allowance where assets acquired for third 
parties). 

Definitions [s. 36]: “amount” — 248(1); “depreciable property” — 
13(21), 248(1); “prescribed”, “regulation” — 248(1); “taxation year” — 
249; “taxpayer” — 248(1). 


Regulations: Sch. U:Cl. 1, Sch. I:Cl. 4, Sch. If:Cl. 6, Sch. IL:Cl. 35. 


37. (1) Scientific research and experimental 
development [in Canada] — Where a taxpayer car- 
ried on a business in Canada in a taxation year, there may 
be deducted in computing the taxpayer’s income from the 
business for the year such amount as the taxpayer claims 
not exceeding the amount, if any, by which the total of 


(a) the total of all amounts each of which is an expen- 
diture of a current nature made by the taxpayer in the 
year or in a preceding taxation year ending after 1973 


(1) on scientific research and experimental develop- 
ment carried on in Canada, directly undertaken by 
or on behalf of the taxpayer, and related to a busi- 
ness of the taxpayer, 


(i.1) by payments to a corporation resident in Can- 
ada to be used for scientific research and experi- 
mental development carried on in Canada that is 
related to a business of the taxpayer, but only 
where the taxpayer is entitled to exploit the results 
of that scientific research and experimental 
development, 


(11) by payments to 
(A) an approved association that undertakes sci- 
entific research and experimental development, 


(B) an approved university, college, research in- 
stitute or other similar institution, 


(C) a corporation resident in Canada and ex- 
empt from tax under paragraph 149(1)(), or 


(D) [Repealed] 
(E) an approved organization that makes pay- 


ments to an association, institution or corpora- 
tion described in any of clauses (A) to (C) 


to be used for scientific research and experimental 
development carried on in Canada that is related to 
a business of the taxpayer, but only where the tax- 
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payer is entitled to exploit the results of that scien- 
tific research and experimental development, or 


(iii) where the taxpayer is a corporation, by pay- 
ments to a corporation resident in Canada and ex- 
empt from tax because of paragraph 149(1)Q), for 
scientific research and experimental development 
that is basic research or applied research carried on 
in Canada 


(A) the primary purpose of which is the use of 
results therefrom by the taxpayer in conjunction 
with other scientific research and experimental 
development activities undertaken or to be un- 
dertaken by or on behalf of the taxpayer that re- 
late to a business of the taxpayer, and 


(B) that has the technological potential for ap- 

plication to other businesses of a type unrelated 

to that carried on by the taxpayer, 
Selected Cases [para. 37(1)(a)]: LGL Lid. v. R., [2000] 2 C.T.C. 27 
(FCA); aff’g [1999] 2 C.T.C. 2482 (TCC) (Each item of expense must 
have been incurred in Canada to be deductible; overall project not a 
consideration); Dew Engineering & Development Ltd. v. Canada, [1996] 3 
C.T.C. 2904 (TCC) (Portable laboratory was not a “building”); Eta 
Performance Systems Corp. v. MNR, {1993] 1 C.T.C. 2710 (TCC) (Scien- 
tific research does not include routine data collection or research in social 
sciences or humanities). 


(b) the lesser of 


(i) the total of all amounts each of which is an ex- 
penditure of.a capital nature made by the taxpayer 
(in respect of property acquired that would be de- 
preciable. property of the taxpayer if this section 
were not. applicable in respect of the property, 
other than land or a leasehold interest in land) in 
the year or in a preceding taxation year ending af- 
ter 1958 on scientific research and experimental 
development carried on in Canada, directly under- 
taken by or on behalf of the taxpayer, and related 
to a business of the taxpayer, and 


(i1) the undepreciated capital cost to the taxpayer of 
the property so acquired as of the end of the taxa- 
tion year (before making any deduction under this 
paragraph in: computing the income of the taxpayer 
for the taxation year), 


(c) the total of all amounts each of which is an expen- 
diture made by the taxpayer in the year or in a preced- 
ing taxation year ending after 1973 by way of repay- 
ment of amounts described in paragraph (d), 


(c.1) all amounts included by virtue of paragraph 
12(1)(v), in computing the taxpayer’s income for any 
previous taxation year, 


(c.2) all amounts added because of subsection 
127(27), (29) or (34) to the taxpayer’s tax otherwise 
payable under this Part for any preceding taxation 
year, and 


(c.3) in the case of a partnership, all amounts each of 
which is an excess referred to in subsection 127(30) in 
respect of the partnership for any preceding fiscal 
period, 


exceeds the total of 


(d) the total of all amounts each of which is the 
amount of any government assistance or non-govern- 
ment assistance (Within the meanings assigned to 
those expressions by subsection 127(9)) in respect of 
an expenditure described in paragraph (a) or (b) that, 
at the taxpayer’s filing-due date for the year, the tax- 
payer has received, is entitled to receive or can reason- 
ably be expected to receive, 
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(d.1) the total of all amounts each of which is the 
super-allowance benefit amount (within the meaning 
assigned by subsection 127(9)) for the year or for a 
preceding taxation year in respect of the taxpayer in 
respect of a province, 


(e) that part of the total of all amounts each of which is 
an amount deducted under subsection 127(5) in com- 
puting the tax payable under this Part by the taxpayer 
for a preceding taxation year where the amount can 
reasonably be attributed to 


(i) a prescribed proxy amount for a preceding taxa- 
tion year, 


(ii) an expenditure of a current nature incurred in a 
preceding taxation year that was a qualified expen- 
diture incurred in that preceding year in respect of 
scientific research and experimental development 
for the purposes of section 127, or 


(111) an amount included because of paragraph 
127(13)(e) in the taxpayer’s SR&ED qualified ex- 
penditure pool at the end of a preceding taxation 
year within the meaning assigned by subsection 
Wark ieay 


(f) the total of all amounts each of which is an amount 
deducted under this subsection in computing the tax- 
payer’s income for a preceding taxation year, except 
amounts described in subsection (6), 


(f.1) the total of all amounts each of which is the lesser 
of 


(i) the amount deducted under section 61.3 in com- 
puting the taxpayer’s income for a preceding taxa- 
tion year, and 


(11) the amount, if any, by which the amount that 
was deductible under this subsection in computing 
the taxpayer’s income for that preceding year ex- 
ceeds the amount claimed under this subsection in 
computing the taxpayer’s income for that preced- 
ing year, 


(g) the total of all amounts each of which is an amount 
equal to twice the amount claimed under subparagraph 
194(2)(a)(ii) by the taxpayer for the year or any pre- 
ceding taxation year, and 


(h) where the taxpayer is a corporation control of 
which has been acquired by a person or group of per- 
sons before the end of the year, the amount determined 
for the year under subsection (6.1) with respect to the 
corporation. 


Related Provisions: 12(1)(t)— Investment tax credit included in in- 
come; 12(1)(v) — Income inclusion where calculation under 37(1) would 
be negative; 18(9)(d), (e) — Certain prepaid expenses deemed incurred in 
later taxation year; 37(1.1) — Business of related corporations; 37(1.2) — 
Deemed time of capital expenditure; 37(2) — Research outside Canada, 
37(4) — No deduction for acquisition of rights: 37(6) — Expenditures of a 
capital nature; 37(6.1) — Change of control of corporation; 37(7), (8) — 
Interpretation; 37(11) — Prescribed form required; 53(2)(k) — Deduction 
from adjusted cost base — government assistance; 87(2)(1) — Amalgama- 
tions — SR&ED; 96(1)(e.1) — Partnerships — carryforward of expenses 
not allowed; 125.4(2)(c) — No film production credit where R&D deduc- 
tion allowed; 127(9)— “contract payment’, “qualified expenditure”, 
127(10.1), (10.8) — Additions to investment tax credits; 127(11.2) — In- 
vestment tax credit; 139.1(18) — Holding corporation deemed not to ac- 
quire control of insurer on demutualization; 149(1)G) — Non-profit corpo- 
ration for SR&ED—exemption; 248(1)“scientific research and 
experimental development” — Definition applicable for purposes of entire 
Act; 248(16), (16.1) — GST or QST input tax credit/refund and rebate; 
248(18), (18.1) — GST or QST — repayment of input tax credit or re- 
fund; 256(6)(9) — Whether control acquired; Reg. 1102(1)(d) — No 
CCA for capital property deducted under 37(1)(b). See additional Related 
Provisions at end of s. 37. 


S. 37(1) 


History: Para. 37(1)(d.1) added by 2001, c. 17, s. 21, applicable to taxa- 
tion years that begin after February 2000 except that, if a taxpayer’s first 
taxation year that begins after February 2000 ends before 2001, the para. 
applies to the taxpayer’s taxation years that begin after 2000. 


Paras. 37(1)(c.2) and (c.3) added by 1999, c. 22, s. 11, applicable to 1998 
et seq. 


The opening words of subsec. 37(1) amended by 1996, c. 21, subsec. 9(1), 
applicable to taxation years that begin after 1995. The opening words for- 
merly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation 
year and files with the Minister by the day on or before which the 
taxpayer’s return of income under this Part for the taxpayer’s fol- 
lowing taxation year is required to be filed, or would be required to 
be filed if tax under this Part were payable by the taxpayer for that 
following year, a prescribed form containing prescribed informa- 
tion, there may be deducted in computing the taxpayer’s income 
from the business for the year such amount as the taxpayer claims 
not exceeding the amount, if any, by which the total of 


Subpara. 37(1)(a)(i.1) added by 1996, c. 21, subsec. 9(2), applicable to 
payments made after 1995. 


Cl. 37(1)(a)(Gi)(D) repealed by 1996, c. 21, subsec. 9(4), applicable to pay- 
ments made after 1995. The clause formerly read: 


(D) a corporation resident in Canada, or 


The closing words of subpara. 37(1)(a)(i1) amended by 1996, c. 21, sub- 
sec. 9(5), applicable to payments made after 1995. The closing words for- 
merly read: 


to be used for scientific research and experimental development car- 
ried on in Canada, related to a business of the taxpayer, and pro- 
vided that the taxpayer is entitled to exploit the results of such sci- 
entific research and experimental development, or 


Subpara. 37(1)(a)(ii1) amended to delete the word “and” at the end of the 
subpara. by 1996, c. 21, subsec. 9(6), applicable on June 20, 1996. 


Paras. 37(1)(d) and (e) amended by 1996, c. 21, subsec. 9(7), applicable to 
taxation years that begin after 1995. The paras. formerly read: 


(d) the total of all amounts each of which is the amount of any gov- 
ernment assistance or non-government assistance (within the mean- 
ings assigned to those expressions by subsection 127(9)) in respect 
of an expenditure described in paragraph (a) or (b) that, at the time 
of filing of the return of income for the year, the taxpayer has re- 
ceived, is entitled to receive or can reasonably be expected to 
receive, 


(e) that part of the total of all amounts each of which is an amount 
deducted under subsection 127(5) in computing the tax otherwise 
payable by the taxpayer under this Part for a preceding taxation year 
that can reasonably be attributed to a prescribed proxy amount of a 
preceding taxation year or expenditures of a current nature made in 
a preceding taxation year that were qualified expenditures in respect 
of scientific research and experimental development for the pur- 
poses of section 127, 


Para. 37(1)(f.1) added by 1995, c. 21, s. 9, applicable to taxation years that 
end after February 21, 1994. 


The opening words of subsec. 37(1) amended by 1995, c. 3, subsec. 9(1), 
applicable after February 21, 1994 to expenditures incurred at any time 
except that, for an expenditure incurred by a taxpayer in a taxation year 
that ended before February 22, 1994, the taxpayer may file the prescribed 
form referred to in subsec. 37(1) by the later of the day referred to in that 
subsec. and June 24, 1995. The opening words formerly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation 
year and files with the taxpayer’s return of income under this Part 
for the year a prescribed form containing prescribed information, 
there may be deducted in computing the taxpayer’s income from the 
business for the year such amount as the taxpayer may claim not 
exceeding the amount, if any, by which the total of 


Para. 37(1)(e) amended by 1994, c. 8, subsec. 4(1), applicable to taxation 
years ending after December 2, 1992. Para. (e) formerly read: 


(e) that part of the total of all amounts each of which is an amount 
deducted under subsection 127(5) in computing the tax otherwise 
payable by the taxpayer under this Part for a preceding taxation year 
that may reasonably be attributed to expenditures of a current nature 
made in a preceding taxation year that were qualified expenditures 
in respect of scientific research and experimental development for 
the purposes of section 127, 


Subpara. 37(1)(a)(i11) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
21(1), applicable with respect to payments made after December 15, 1987. 
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Selected Cases [subsec. 37(1)]: Tigney Technology Inc. v. R., {2000] 
2 C.T.C. 134 (FCA) (Individual expenditures deductible only if incurred 
in Canada); Sunshine Uniform Supply (1983) Ltd. v. R., [2000] 2 C.T.C. 
107 (FCTD) (“Expenditures on” narrower than “expenditures for”); Hun- 
Medipharma Research Inc. v. R., [1999] 1 C.T.C. 2800 (TCC) (Not neces- 
sary for SR&ED that there be both analysis and experimentation); R/S- 
Christies Tid. vB; [1999] 1-CT.C. 132 (CA petevie [1 996)ia. CTC. 
2827 (TCC) (Failure to adduce documentary evidence of research not nec- 
essarily fatal); Data Kinetics Ltd. v. R., [1998] 4 C.T.C. 2618 (TCC) (Re- 
search not to be broken into constituent elements, but looked at as a whole 
for purposes of determining where it was carried on); Consoltex Inc. y. R., 
[1997] 2 C.T.C. 2846 (TCC) (Expenditure not netted against receipts from 
sale of product produced through scientific research); Canalerta 
Technologies Inc. v. MNR, [1993] 1 C.T.C. 2141 (TCC) (Scientific re- 
search is activity for gaining knowledge based on testing hypotheses 
against empirical data through controlled experimentation and accurate 
measurements); Gulf Canada Ltd. v. Canada, [1991] 1 C.T.C.99 (FCTD); 
aff'd [1992] 1 C.T-C. 183 (FCA); leave to appeal to SCC refused (1992), 
141 N.R. 393 (note); (sub nom. Gulf Canada Ltd. vy. MNR) (Interpretation 
of: “Canadian exploration expenses”, “Canadian development expenses’, 
“taxable production profits”). 


Regulations: 2900(4) (prescribed proxy amount for 37(1)(e)). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-151R5: Scientific research and experimental 
development expenditures. 

information Circulars: 86-4R2 Supplement 1: Automotive industry 
application paper; 86-4R2 Supplement 2: Aerospace industry application 
paper; 86-4R3: Scientific research and experimental development; 94-1: 
Plastics industry application paper; 94-2: Machinery and equipment indus- 
try application paper; 97-1: Administrative guidelines for software 
development. 

1.T. Technical News: No. 23 (list of “approved”. entities for SR&ED). 


Application Policies: SR&ED 95-05: SR&ED capital expenditures — 
retroactive deductions under subsec. 37(1); SR&ED 96-04: Payments to 
third parties for SR&ED; SR&ED 96-05: Penalties under subsection 
163(2); SR&ED 96-10: Third party. payments — approval process; 
SR&ED 2000-04R2: Recapture of investment tax credit; SR&ED 2002- 
01; Expenditures incurred for administrative salaries or wages — “directly 
related” test ; SR&ED 2002-02R: Experimental production and commer- 
cial production with experimental development work — allowable 
SR&ED expenditures; SR&ED 2004-01: Retiring allowance. 


Forms: T2 SCH 301: Newfoundland research and development tax 
credit; T2 SCH 340: Nova Scotia research and development tax credit; T2 
SCH 360: New Brunswick research and development tax credit; T2 SCH 
380: Manitoba research and development tax credit; T2 SCH 403: Sas- 
katchewan research and development tax credit; T2 SCH 422: Yukon re- 
search and development tax credit; T661: Claim for SR&ED in Canada; 
T666: British Columbia scientific research and experimental. development 
tax credit; T1129: Newfoundland research and development tax credit (in- 
dividuals); T1132: Yukon research and development tax credit (individu- 
als); T4088: Claiming scientific research and experimental development 
expenditures — guide to form T661. 


(1.1) Business of related corporations — Notwith- 
standing paragraph (8)(c), for the purposes of subsection 
(1), where a taxpayer is a corporation, scientific research 
and experimental development, related to a business car- 
ried on by another corporation to which the taxpayer is 
related (otherwise than by reason of a right referred to in 
paragraph 251(5)(b)) and in which that other corporation 
is actively engaged, at the time at which an expenditure or 
payment in respect of the scientific research and experi- 
mental development is made by the taxpayer, shall be 
considered to be related to a business of the taxpayer at 
that time. 


Related Provisions: See Related Provisions at end of s. 37. 


interpretation Bulletins: [T-151R5: Scientific research and experimen- 
tal. development expenditures. 


(1.2) Deemed time of capital expenditure — For the 
purposes of paragraph (1)(b), an expenditure made by a 
taxpayer in respect of property shall be deemed not to 
have been made before the property is considered to have 
become available for use by the taxpayer. 


Income Tax:Act, Part I, Division B 


Related Provisions: 13(26)—No CCA until property available for 
use; 127(11.2) — No investment tax credit until property available for use; 
248(19) — When property available for use. 


History: Subsec. 37(1.2) added by 1994, c. 7, Sch. II (1991, c: 49), sub- 
sec. 21(2), applicable in respect of expenditures made by a taxpayer after 
1989 other than expenditures in respect of property acquired 


(a) from a person with whom the taxpayer was not dealing at arm’s 
length (otherwise than by reason of a right referred to in para. 
251(5)(b)) at the time the property was acquired, or 


(b) in the course of a reorganization in respect of which, if a dividend 
were received by a corporation in the course of the reorganization, 
subsec. 55(2) would not be applicable to the dividend by reason of the 
application of para. 55(3)(b), 


where the property was depreciable property of the person from whom it 
was acquired (or would, but for s. 37, be depreciable property of the per- 
son from whom it was acquired) and was owned by that person before 
1990. 


Application Policies: SR&ED 2003-01: Capital property intended to be 
used all or substantially all for SR&ED. 


(2) Research outside Canada — In computing the in- 
come of a taxpayer for a taxation year from a business of 
the taxpayer, there may be deducted expenditures of a 
current nature made by the taxpayer in the year 


(a) on scientific research and experimental develop- 
ment carried on outside Canada, directly undertaken 
by or on behalf of the taxpayer, and related to the busi- 
ness; or 


(b) by payments to an approved association, univer- 
sity, college, research institute or other similar institu- 
tion to be used for scientific research and experimental 
development carried on outside Canada related to the 
business provided that the taxpayer is entitled to ex- 
ploit the results of that scientific research and experi- 
mental development. 


Related Provisions: See Related Provisions at end of s. 37. 


Interpretation Bulletins: IT-151RS: Scientific research and experimen- 
tal development expenditures. 


(3) Minister may obtain advice — The Minister may 
obtain the advice of the Department of Industry, the Na- 
tional Research Council of Canada, the Defence Research 
Board or any other agency or department of the Govern- 
ment of Canada carrying on activities in the field of scien- 
tific research as to whether any particular activity consti- 
tutes scientific research and experimental development. 


Related Provisions: 241(4)(a) — Disclosure of taxpayer information in 
order to obtain advice. See also Related Provisions at end of s. 37. 


History: Subsec. 37(3) amended by 1995, c. 1, para. 63(1)(c), to substi- 
tute “Department of Industry” for “Department of Industry, Science and 
Technology”, in force March 29, 1995. 35 


Selected Cases [subsec. 37(3)]: Stromotich v. R., [1988] 1 C.T.C. 
252 (FCTD); appealed to FCA (March 7, 1988), File A-391-88 (Minister 
not under duty to obtain advice). 


interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


(4) Where no deduction allowed under section — 
No deduction may be made under this section in respect 
of an expenditure made to acquire rights in, or arising out 
of, scientific research and experimental development. 


Related Provisions: See Related Provisions at end of s. 37. 


Selected Cases [subsec. 37(4)]: Jnro Consultants Inc. y. R., [2001] 3 
C.T.C. 2601 (TCC) (Royalty payments for existing technology are not sci- 
entific expenditures). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 
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(5) Where no deduction allowed under sections 
110.1 and 118.1 — Where, in respect of an expenditure 
on scientific research and experimental development 
made by a taxpayer in a taxation year, an amount is other- 
wise deductible under this section and under section 
110.1 or 118.1, no deduction may be made. in respect of 
the expenditure under section 110.1 or 118.1 in comput- 
ing the taxable income of, or the tax payable by, the tax- 
payer for any taxation year. 


Related Provisions: See Related Provisions at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific reseatch and experimen- 
tal development expenditures. 


(6) Expenditures of a capital nature — An amount 
claimed under subsection (1) that may reasonably be con- 
sidered to be in respect of a property described in para- 
graph (1)(b) shall, for the purpose of section 13, be 
deemed to be an amount allowed to the taxpayer in re- 
spect of the property under regulations made under para- 
graph 20(1)(a), and for that purpose the property shall be 
deemed to be of a separate prescribed class. 


Related Provisions: 87(2)(d)(ii)(D) — Amalgamations — depreciable | 


property. See additional Related Provisions at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(6.1) Amount referred to in para. (1)(h) — Where a 
taxpayer is a corporation control of which was last ac- 
quired by a person or group of persons at any time (in this 
subsection referred to as “that time”) before the end of a 
taxation year of the corporation, the amount determined 
for the purposes of paragraph (1)(h) for the year with re- 
spect to the corporation in respect of a business is the 
amount, if any, by which 


(a) the amount, if any, by which 
(i) the total of all amounts each of which is 


(A) an expenditure described in paragraph 
(1)(a) or (c) that was made by the corporation 
before that time, 


(B) the lesser of the amounts determined in re- 
spect of the corporation under subparagraphs 
(1)(b)Gi) and (11) immediately before that time, 
or 


(C) an amount determined in respect of the cor- 
poration under paragraph (1)(c.1) for its, taxa- 
tion year ending immediately before that time 


exceeds the total of all amounts each of which is 


(ii) the total of all amounts determined in respect of 
the corporation under paragraphs (1)(d) to (g) for 
its taxation year ending immediately before that 
time, or 


(iii) the amount deducted by virtue of subsection 
(1) in computing the corporation’s income for its 
taxation year ending immediately before that time 


exceeds 
(b) the total of 


(i) where the business to which the amounts de- 
scribed in clause (a)(i)(A), (B) or (C) may reasona- 
bly be considered to have been related was carried 
on by the corporation for profit or with a reasona- 


S. 37(7) sei 


ble expectation of profit throughout the year, the 
total of 


(A) the corporation’s income for the year from 
the business before making any deduction under 
subsection (1), and 


(B) where properties were sold, leased, rented 
or developed, or services were rendered, in the 
course of carrying on the business before that 
time, the corporation’s income for the year, 
before making any deduction under subsection 
(1), from any other business substantially all the 
income of which was derived from the sale, 
leasing, rental or development, as the case may 
be, of similar properties or the rendering of sim- 
ilar services, and 


(ii) the: total of all amounts each of which is an 
amount determined in respect of a preceding taxa- 
tion. year of the corporation that ended after that 
time equal to the lesser of 


(A) the amount determined under subparagraph 
(i) with respect to the corporation in respect of 
the business for that preceding year, and 


(B) the amount in respect of the business de- 
ducted by virtue of subsection (1) in computing 
the corporation’s income for that preceding 
year, 
Related Provisions: 139.1(18) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 256(6)—(9) — Whether con- 
trol acquired. See also Related Provisions at end of s. 37. 


Interpretation Bulletins: [T-151R5: Scientific research and experimen- 
tal development expenditures. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 
(7) Definitions — In this section, 


“approved” means approved by the Minister after the 
Minister has, if the Minister considers it necessary, ob- 
tained the advice of the Department of Industry or the Na- 
tional Research Council of Canada; 

History: The definition of “approved” in subsec. 37(7) amended by 1995, 
c. 1, para. 63(1)(c), to substitute “Department of Industry” for “Depart- 
ment of Industry, Science and Technology”, in force March 29, 1995. 
Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


I.T. Technical News: No. 23 (list of “approved” entities for SR&ED). 


Application Policies: SR&ED 96-10: Third party payments — ap- 
proval process. 


“scientific research and 


ment” — [Repealed] 


History: The definition “scientific research and experimental develop- 
ment” in subsec. 37(7) repealed by 1996, c. 21, subsec. 9(8), applicable to 
work performed after February 27, 1995 except that, for the purposes of 
paras. 149(1)(j) and (8)(b), the repeal does not apply to work performed 
pursuant to an agreement in writing entered into before February 28, 1995. 
The definition formerly read: 


experimental develop- 


“scientific research and experimental development” has the mean- 
ing given to that expression by regulation. 


Selected Cases [subsec. 37(7)‘scientific research and experi- 
mental development”]: Eta Performance Systems Corp. v. MNR, 
[1993] 1 C.T.C. 2710 (TCC) (Scientific research does not include routine 
data collection or research in social sciences or humanities); Cultures 
Laflamme (1984) Inc. v. MNR, [1993], 1 C.T.C. 2634 (TCC) (Revenues 
from sales of experimental mushrooms do not reduce current expenses in- 
curred for scientific research and experimental development in connection 
therewith). 

Regulations: 2900 (meaning of “scientific research and experimental 
development’). 

Information Circulars: See under 248(1)“scientific research and experi- 
mental development”. 
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(8) Interpretation — In this section, 


(a) references to expenditures on or in respect of sci- 
entific research and experimental development 


(i) where the references occur in subsection (2), in- 
clude only 


(A) expenditures each of which was an expen- 
diture incurred for and all or substantially all of 
which was attributable to the prosecution of sci- 
entific research and experimental development, 
and 


(B) expenditures of a current nature that were 
directly attributable, as determined by regula- 
tion, to the prosecution of scientific research 
and experimental development, and 


(ii) where the references occur other than in sub- 
section (2), include only 


(A) expenditures incurred by a taxpayer in a 
taxation year (other than a taxation year for 
which the taxpayer has elected under clause 
(B)), each of which is 


(1) an expenditure of a current nature all or 
substantially all of which was attributable to 
the prosecution, or to the provision of prem- 
ises, facilities or equipment for the prosecu- 
tion, of scientific research and experimental 
development in Canada, 


(1) an expenditure of a current nature di- 
rectly attributable, as determined by regula- 
tion, to the prosecution, or to the provision 
of premises, facilities or equipment for the 
prosecution, of scientific research and exper- 
imental development in Canada, or 


(iI). an expenditure of a capital nature that at 
the time it was incurred was for the provi- 
sion of premises, facilities or equipment, 
where at that time it was intended 


|. that it would be used during all or sub- 
stantially all of its operating time in its 
expected useful life for, or 


2. that all or substantially all of its value 
would be consumed in, 


the prosecution of scientific research and ex- 
perimental development in Canada, and 


(B) where a taxpayer has elected in prescribed 
form and in accordance with subsection (10) for 
a taxation year, expenditures incurred by the 
taxpayer in the year each of which 1s 


(1) an expenditure of a current nature for, 
and all or substantially all of which was at- 
tribuiable to, the lease of premises, facilities 
or equipment for the prosecution of scien- 
tific research and experimental development 
in Canada, other than an expenditure in re- 
spect of general purpose office equipment or 
furniture, 


(II) an expenditure in respect of the prosecu- 
tion of scientific research and experimental 
development in Canada directly undertaken 
on behalf of the taxpayer, 


({I1) an expenditure described in subclause 
(A)UID, other than an expenditure in respect 
of general purpose office equipment or 
furniture, 


Income Tax Act, Part I, Division B 


(IV) that portion of an expenditure made in 
respect of an expense incurred in the year 
for salary or wages of an employee who is 
directly engaged in scientific research and 
experimental development in Canada that 
can reasonably be considered to relate to 
such work having regard to the time spent 
by the employee thereon, and, for this pur- 
pose, where that portion is all or substan- 
tially all of the expenditure, that portion 
shall be deemed to be the amount of the 
expenditure, 


(V) the cost of materials consumed in the 
prosecution of scientific research and exper- 
imental development in Canada, or 


(VI) '/ of any other expenditure of a current 
nature in respect of the lease of premises, fa- 
cilities or equipment used primarily for the 
prosecution of scientific research and exper- 
imental development in Canada, other than 
an expenditure in respect of general purpose 
office equipment or furniture; 
Selected Cases [subpara. 37(8)(a)(ii)]: Dew Engineering & 
Development Ltd. v. Canada, [1996] 3 C.T.C. 2904 (TCC) (Portable labo- 
ratory was not a “building”); Highland Foundry Ltd. v. Canada, [1994] 2 
C.T.C. 2329 (TCC) (Time frame for “all or substantially all” is time pe- 


riod over which prosecution or construction takes place, not full useful life 
of equipment; but see Reg. 2902(b)(1)(B) and 2900(11)(c)). 


(b) for greater certainty, references to scientific re- 
search and experimental development related to a bus- 
iness include any scientific research and experimental 
development that may lead to or facilitate an extension 
of that business; 


(c) except in the case of a taxpayer who derives all or 
substantially all of the taxpayer’s revenue from the 
prosecution of scientific research and experimental de- 
velopment (including the sale of rights arising out of 
scientific research and experimental development car- 
ried on by the taxpayer), the prosecution of scientific 
research and experimental development shall not be 
considered to be a business of the taxpayer to which 
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scientific research and experimental development is 
related; and 


(d) notwithstanding paragraph (a), references to ex- 
penditures on or in respect of scientific research and 
experimental development shall not include 


(i) any capital expenditure made in respect of the 
acquisition of a building, other than a prescribed 
special-purpose building, including a leasehold in- 
terest therein, 


(11) any outlay or expense made or incurred for the 
use of, or the right to use, a building other than a 
prescribed special-purpose building, and 


(111) payments made by a taxpayer to 


(A) a corporation resident in Canada and ex- 
empt from tax under paragraph 149(1)(), an ap- 
proved research institute or an approved associ- 
ation, with which the taxpayer does not deal at 
arm’s length, 


(B) a corporation other than a corporation re- 
ferred to in clause (A), or 


(C) an approved university, 
organization 


college or 


to be used for scientific research and experimental 
development 


(D) in the case of such a payment to a person 
described in clause (A) or (B), to the extent that 
the amount of the payment may reasonably be 
considered to have been made to enable the re- 
cipient to acquire a building or a leasehold in- 
terest in a building or to pay an amount in re- 
spect of the rental expense in respect of a 
building, and 


(E) in the case of a payment to a person de- 
scribed in clause (C), to the extent that the 
amount of the payment may reasonably be con- 
sidered to have been made to enable the recipi- 
ent to acquire a building, or a leasehold interest 
in a building, in which the taxpayer has, or may 
reasonably be expected to acquire, an interest. 


Related Provisions: 37(1.1)— Business of related corporations; 
37(9) — Salary or wages; 37(9.1)-(9.5) — Limitation on payments to 
specified employees; 37(10) — Time for election; 96(3) — Election by 
members of partnership; 149(1)Q)(i)(A) — Non-profit SR&ED corpora- 
tion’s expenditures; 248(1)“scientific research and experimental develop- 
ment” — Definition of SR&ED. See additional Related Provisions at end 
of s. 37. 


History: Subpara. 37(8)(a)(ii) amended by 1994, c. 8, subsec. 4(2), appli- 
cable (by subsec. 4(5), as amended by 1997, c. 25, s. 74, deemed to have 
come into force May 12, 1994), to taxation years of a taxpayer that end 
after December 2, 1992, except that it does not apply to taxation years of a 
taxpayer that began before March 6, 1996 with respect to rental expenses 
incurred pursuant to a written lease agreement renewed, extended or en- 
tered into before June 18, 1987 by the taxpayer or a person with whom the 
taxpayer did not deal at arm’s length at the time the lease was renewed, 
extended or entered into. Subpara. (a)(i1) formerly read: 


(ii) where the references occur other than in subsection (2), include 
only 


(A) expenditures each of which was an expenditure incurred for 
and all or substantially all of which was attributable to the pros- 
ecution, or to the provision of premises, facilities or equipment 
for the prosecution, of scientific research and experimental de- 
velopment in Canada, and 


(B) expenditures of a current nature that were directly attributa- 
ble, as determined by regulation, to the prosecution, or to the 
provision of premises, facilities or equipment for the prosecu- 
tion, of scientific research and experimental development in 
Canada; 
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Subpara. 37(8)(d)(ii) amended by 1994, c..8, subsec. 4(3), applicable to 
taxation years ending after December 2, 1992. Subpara. (d)(ii) formerly 
read: 


(ii) any rental expense incurred in respect of a building other than a 
prescribed special-purpose building, and 


Selected Cases [subsec. 37(8)]: Consoltex Inc. y. R., [1997] 2 C.T.C. 
2846 (TCC) (Cost of yarn used for scientific research fell within 
provision). 

Regulations: 2900(2)-(4) (meaning of “expenditures directly attributa- 
ble”); 2903 (prescribed special-purpose building). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Information Circulars: 86-4R2 Supplement 1: Automotive industry 
application paper; 86-4R2 Supplement 2: Aerospace industry application 
paper; 86-4R3: Scientific research and experimental development; 94-1: 
Plastics industry application paper; 94-2: Machinery and equipment indus- 
try application paper; 97-1: Administrative guidelines for software 
development. 


Application Policies: SR&ED 95-04R: Conflict of interest with regard 
to outside consultants; SR&ED 96-06: Directly undertaking, supervising 
or supporting v. “directly engaged” SR&ED salary and wages; SR&ED 
2000-01: Cost of materials; SR&ED 2002-01: Expenditures incurred for 
administrative salaries or wages — “directly related” test ; SR&ED 2002- 
02R: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures; SR&ED 
2003-01: Capital property intended to be used all or substantially all for 
SR&ED; SR&ED 2004-01: Retiring allowance. 


(9) Salary or wages — For the purposes of clauses 
(8)(a)(ii)(A) and (B), an expenditure of a taxpayer does 
not include remuneration based on profits or a bonus, 
where the remuneration or bonus, as the case may be, is 
in respect of a specified employee of the taxpayer. 


History: Subsec. 37(9) added by 1994, c. 8,-subsec. 4(4), applicable to 
taxation years ending after December 2, 1992. 


(9.1) Limitation re specified employees — For the 
purposes of clauses (8)(a)(i1)(A) and (B), expenditures in- 
curred by a taxpayer in a taxation year do not include ex- 
penses incurred in the year in respect of salary or wages 
of a specified employee of the taxpayer to the extent that 
those expenses exceed the amount determined by the 
formula 
B 


Ax 
365 


where 


A is 5 times the Year’s Maximum Pensionable Earnings 
(as determined under section 18 of the Canada Pen- 
sion Plan) for the calendar year in which the taxation 
year ends; and 


Bis the number of days in the taxation year on which the 
employee is a specified employee of the taxpayer. 


Related Provisions: 38(9.2)-(9.5) — Allocation of salary of specified 
employee of associated corporations. 


History: Subsec. 37(9.1) added by 1997, c. 25, s. 6, applicable to taxation 
years that begin after March 5, 1996. 


(9.2) Associated corporations — Where 


(a) in a taxation year of a corporation that ends in a 
calendar year, the corporation employs an individual 
who is a specified employee of the corporation, 


(b) the corporation is associated with another corpora- 
tion (in this subsection and subsection (9.3) referred to 
as the “associated corporation”) in a taxation year of 
the associated corporation that ends in the calendar 
year, and 


(c) the individual is a specified employee of the asso- 
ciated corporation in the taxation year of the associ- 
ated corporation that ends in the calendar year, 
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for the purposes of clauses (8)(a)(ii)(A) and (B), the ex- 
penditures incurred by the corporation in its taxation year 
or years that end in the calendar year and by each associ- 
ated corporation in its taxation year or years that end in 
the calendar year do not include expenses incurred in 
those taxation years in respect of salary or wages of the 
specified employee unless the corporation and all of the 
associated corporations have filed with the Minister an 
agreement referred to in subsection (9.3) in respect of 
those years. 


Related Provisions: 37(9.5) — Certain individuals and partnerships 
deemed to be associated corporations. 


History: Subsec. 37(9.2) added by 1997, c. 25, s. 6, applicable to taxation 
years that begin after March 5, 1996. 


(9.3) Agreement among associated corpora- 
tions — Where all of the members of a group of associ- 
ated corporations of which an individual is a specified 
employee file, in respect of their taxation years that end in 
a particular calendar year, an agreement with the Minister 
in which they allocate an amount in respect of the indivi- 
dual to one or more of them for those years and the 
amount so allocated or the total of the amounts so allo- 
cated, as the case may be, does not exceed the amount 
determined by the formula 
B 


Ax— 
365 


where 


A 1s 5 times the Year’s Maximum Pensionable Earnings 
(as determined under section 18 of the Canada Pen- 
sion Plan) for the particular calendar year, and 


B is the lesser of 365 and the number of days in those 
taxation years on which the individual was a specified 
employee of one or more of the corporations, 


the maximum amount that may be claimed in respect of 
salary or wages of the individual for the purposes of 
clauses (8)(a)(ii)(A) and (B) by each of the corporations 
for each of those years is the amount so allocated to it for 
each of those years. 


Related Provisions: 37(9.5)— Certain individuals and partnerships 
deemed to be associated corporations. 


History: Subsec. 37(9.3) added by 1997, c. 25, s. 6, applicable to taxation 
years that begin after March 5, 1996. 


Forms: T1174: Agreement between. associated corporations to allocate 
salaries or wages of specified employees for SR&ED carried on in 
Canada. 


(9.4) Filing — An agreement referred to in subsection 
(9.3) 1s deemed not to have been filed by a taxpayer 
unless 


(a) it is in prescribed form; and 


(b) where the taxpayer is a corporation, it is accompa- 
nied by 


(i) where its directors are legally entitled to admin- 
ister its affairs, a certified copy of their resolution 
authorizing the agreement to be made, and 


(11) where its directors are not legally entitled to ad- 
minister its affairs, a certified copy of the docu- 
ment by which the person legally entitled to admin- 
ister its affairs authorized the agreement to be 
made. 


History: Subsec. 37(9.4) added by 1997, c. 25, s. 6, applicable to taxation 
years that begin after March 5, 1996. 


(9.5) Deemed corporation — For the purposes of sub- 
sections (9.2) and (9.3) and this subsection, each 


(a) individual related to a particular corporation, 
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(b) partnership of which a majority interest partner is 


(i) an individual related to a particular corporation, 
or 


(ii) a corporation associated with a particular cor- 
poration, and 


(c) limited partnership of which a member whose lia- 
bility as a member is not limited is 


(i) an individual related to a particular corporation, 
or 


(ii) a corporation associated with a particular 
corporation, 


is deemed to be a corporation associated with the particu- 
lar corporation. 


History: Subsec. 37(9.5) added by 1997, c. 25, s. 6, applicable to taxation 
years that begin after March 5, 1996. 


(10) Time for election — Any election made under 
clause (8)(a)(ii)(B) for a taxation year by a taxpayer shall 
be filed by the taxpayer on the day on which the taxpayer 
first files a prescribed form referred to in subsection (11) 
for the year. 

History: Subsec. 37(10) amended by 1998, c. 19, subsec. 86(2), applica- 
ble after February 21, 1994 to expenditures incurred at any time except 
that, for taxation years that began before 1996, the reference in subsec. 
37(10) to “subsection (11)” shall be read as a reference to “subsection 
(1)”. The subsec. formerly read: 


(10) Any election made under clause (8)(a)(ii)(B) for a taxation year 
by a taxpayer shall be filed by the taxpayer on the day on which the 
taxpayer first files a prescribed form referred to in subsection (11) 
for the year. 


Subsec. 37(10) amended by 1996, c. 21, subsec. 9(9), applicable to taxa- 
tion years that begin after 1995. The subsec. formerly read: 


(10) Any election under clause (8)(a)(ii)(B) made by a taxpayer for 
a taxation year shall be filed with the taxpayer’s return of income 
under this Part for the year. 


Subsec. 37(10) added by 1994, c. 8, subsec. 4(4), applicable to taxation 
years ending after December 2, 1992. 


(11) Filing requirement — Subject to subsection (12), 
no amount in respect of an expenditure that would be in- 
curred by a taxpayer in a taxation year that begins after 
1995 if this Act were read without reference to subsection 
78(4) may be deducted under subsection (1) unless the 
taxpayer files with the Minister a prescribed form con- 
taining prescribed information in respect of the expendi- 
ture on or before the day that is 12 months after the tax- 
payer’s filing-due date for the year. 


Related Provisions: 127(9)investment tax credit’’(m) — Filing dead- 
line applies to all investment tax credits. 


History: Subsec. 37(11) added by 1996, c. 21, subsec. 9(10), applicable 
to taxation years that begin after 1995. Former subsec. 37(11) amended 
and renumbered as subsec. 37(12). See below. 


Forms: T661: Claim for SR&ED in Canada; T4088: Claiming scientific 
research and experimental development expenditures — guide to form 
T661. 


(12) Misclassified expenditures — If a taxpayer has 
not filed a prescribed form in respect of an expenditure in 
accordance with subsection (11), for the purposes of this 
Act, the expenditure is deemed not to be an expenditure 
on or in respect of scientific research and experimental 
development. 


History: Subsec. 37(12) amended by 1998, c. 19, s. 5, applicable to 1997 
et seg. The subsec. formerly read: 


(12) Reclassified expenditures — A taxpayer is not required to 
file the prescribed form referred to in subsection (11) in respect of 
an expenditure that would be incurred in a taxation year by the tax- 
payer if this Act were read without reference to subsection 78(4) 
where the expenditure is reclassified by the Minister on an assess- 
ment of the taxpayer’s tax payable under this Part for the year, or on 
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a determination that no tax under this Part is payable by the tax- 
payer for the year, as an expenditure in respect of scientific research 
and experimental development. 


Subsec. 37(12) renumbered (from 37(11)) and amended by 1996, c. 21, 
subsec. 9(10), applicable to taxation years that begin after 1995. The sub- 
sec. formerly read: 


(11) Reclassified expenditures — For the purpose of subsection 
(1), a taxpayer is not required to file the prescribed form referred to 
in that subsection in respect of an expenditure incurred in a taxation 
year by the taxpayer where the expenditure is reclassified by the 
Minister on an assessment of the taxpayer’s tax payable under this 
Part for the year, or on a determination that no tax under this Part is 
payable by the taxpayer for the year, as an expenditure in respect of 
scientific research and experimental development. 


Subsec. 37(11) (now subsec. 37(12)) added by 1995, c. 3, subsec. 9(2), 
applicable after February 21, 1994 to expenditures incurred at any time. 


(13) Non-arm’s length contract — linked work — 
For the purposes of this section and sections 127 and 
127.1, where 


(a) work is performed by a taxpayer for a person or 
partnership at a time when the person or partnership 
‘does not deal at arm’s length with the taxpayer, and 


(b) the work would be scientific research and experi- 
mental development if it were performed by the per- 
son or partnership, 


the work is deemed to be scientific research and experi- 
mental development. 


History: Para. 37(13)(b) amended by 1998, c. 19, subsec. 86(3), applica- 
ble to taxation years that begin after 1995. The para. formerly read: 


(b) the work would be scientific research and experimental develop- 
ment described in paragraph 2900(1)(d) of the Income Tax Regula- 
tions if it were performed by the person or partnership, 


Subsec. 37(13) added by 1996, c. 21, subsec. 9(10), applicable to taxation 
years that begin after 1995. 


Related Provisions [s. 37]: 87(2)(1) — Amalgamations — continuing 
corporation; 127(12.1) — Investment tax credit; 256(8) — Deemed acqui- 
sition of shares. 


Selected Cases [s. 37]: Northwest Hydraulic Consultants Ltd. v. R., 
[1998] 3 C.T.C. 2520 (TCC) (Court approved criteria in IC 86-4R3 as in- 
dicative of SR&ED). 


Definitions [s. 37]: “acquired” — 256(7)-(9); “amount” — 248(1); “‘ap- 
proved” — 37(7); “arm’s length” — 251(1); “associated” — 13(9.5), 256; 
“available for use” — 13(27)—(32), 248(19); “business” — 248(1); “calen- 
dar year” — Interpretation Act 37(1)(a); “Canada” — 255; “carrying on 
business” — 253; “control” — 256(6)—(9); “corporation” — 248(1), Inter- 
pretation Act 35(1); “depreciable property” — 13(21), 248(1);, “expendi- 
ture” — 37(8)(a), (d), 37(9); “‘filing-due date” — 150(1), 248(1); “indivi- 
dual” — 248(1);. “majority interest partner’, “Minister”, “person’’, 
“prescribed”’,. “property” — 248(1); “received” — 248(7); “regulation” 
248(1); “related to a business” — 37(8)(b); “resident in Canada” — 
94(3)(a)(vii), 250; “scientific research and experimental development” — 
37(8), (13), 248(1), Reg. 2900; “specified employee” — 248(1); “super- 
allowance benefit amount” — 127(9); “tax payable” — 248(2); “taxable 
income” — 2(2),, 248(1); “taxation. year” — 11(2), 249; “taxpayer” — 
248(1). 


37.1 [Repealed] 


History: S. 37.1 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq. 
S. 37.1 formerly read: 


37.1. (1) Additional allowance for scientific research and 
experimental development — In computing the income for a tax- 
ation year of a corporation that carried on business in Canada, other 
than a corporation referred to in subsection (2), there may be de- 
ducted an amount (in this section referred to as the “research allow- 
ance” of the corporation) equal to 50% of the amount, if any, by 
which 


(a) the qualified expenditure made by the corporation in the 
year 
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exceeds 
(b) the total of 
(1) the expenditure base of the corporation for the year, and 


(ii) the total of all amounts each of which is an amount paid 
to. the corporation in the year by 


(A) Her Majesty in-right of Canada or a province in 
respect of scientific research and experimental devel- 
opment to the extent that the amount may reasonably 
be considered to relate to 


(I) the qualified expenditure made by the corpora- 
tion in taxation years ending after 1977, or 


(II) the cost of or depreciation on any research pro- 
perty of the corporation, 


(B) another corporation resident in Canada for scien- 
tific research and experimental development related to 
the business of that other corporation, or 


(C) a corporation not resident in Canada if it is entitled 
to a deduction under subparagraph 37(1)(a)(v) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in respect of the amount so paid. 


(2) Idem, where corporations associated — In computing the in- 
come for a particular taxation year of a corporation that carried on 
business in Canada and that was associated in the particular year 
with one or more other such corporations, there may be deducted an 
amount (in this section referred to as the “research allowance” of 
the corporation) determined in accordance with the following rules: 


(a) determine the amount in respect of the corporation by which 
the qualified expenditure made by the corporation in the partic- 
ular year exceeds the total that would. have been described in 
paragraph (1)(b) in respect of the corporation for the particular 
year if subsection (1) had applied to the corporation, 


(b) determine the amount, if any, by which the total of 


(i) the qualified expenditure made by the corporation in the 
particular year, and 


(11) the total of all amounts each of which is the qualified 
expenditure made by another corporation associated in the 
particular year with the corporation, in the other corpora- 
tion’s taxation year that ended 1n the calendar year in which 
the particular year ended, 


exceeds 
(iil) the total of 


(A) the expenditure base of the corporation for the par- 
ticular year, 


(B) the expenditure base of each other corporation as- 
sociated in the particular year with the corporation for 
that other corporation’s taxation year that ended in the 
calendar year in which the particular year ended, and 


(C) the total of all amounts each of which is an amount 
that would be described in subparagraph (1)(b)(ii) if 
subsection (1) were applicable 


(1) paid to the corporation in the particular year, 
and 


(II) paid to another corporation associated in the 
particular year with the corporation, if paid in the 
other corporation’s taxation year that ended in the 
calendar year in which the particular year ended, 


(c) determine the total of 


(i) the amount determined under paragraph (a) in respect of 
the corporation for the year, and 


(i1) the total of all amounts each of which is the amount 
determined under paragraph (a) for another corporation that 
is associated in the particular year with the corporation in 
respect of the other corporation’s taxation year that ended 
in the calendar year in which the particular year ended, and 


(d) determine the amount that is 50% of that proportion of the 
amount determined under paragraph (b) that 


(1) the amount determined under paragraph (a) 
is of 


(ii) the total determined under paragraph (c), 
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and the amount determined under paragraph (d) is the amount of the 
research allowance that may be deducted in computing the income 
for the particular year of the corporation. 


(3) Inclusion in income where research property disposed 
of — Where at any time in a particular taxation year a corporation 
has disposed of a research property (other than to a corporation with 
which it was associated in the year in a transaction to which subsec- 
tion 85(1) or 88(1) applied), there shall be included in computing 
the income of the corporation for the year an amount equal to the 
lesser of 


(a) 50% of the lesser of 
(i) the fair market value at that time of the property, and 


(i1) the capital cost to the corporation of the property at that 
time, and 


(b) the amount, if any, by which the total of 


(i) all amounts each of which is the research allowance de- 
ducted in computing the income of the corporation for any 
taxation year commencing before that time, and 


(ii) all amounts each of which is an amount in respect of 
another corporation associated in the particular year with 
the corporation, equal to the research allowance deducted 
in computing the income of the other corporation for any 
taxation year ending in or before the particular year, 


exceeds the total of all amounts each of which is an amount in 
respect of a disposition of property before that time, that was 


(iii) an amount included by virtue of this subsection in 
computing the income of the corporation for any taxation 
year commencing before that time, or 


(iv) an amount in respect of another corporation associated 
in the particular year with the corporation included by vir- 
tue of this subsection in computing the income of that other 
corporation for any taxation year ending in or before the 
particular year. 


(4) Capital cost of research property disposed of to associated 
corporation — For the purposes of this subsection and subsection 
(3), where at any time in a taxation year subsection 85(1) or 88(1) 
applied with respect to a disposition of research property by a par- 
ticular corporation to another corporation with which it was associ- 
ated in the year, 


(a) the property shall be deemed to be a research property of the 
other corporation; and 


(b) where the capital cost to the particular corporation of the 
property exceeds its proceeds of disposition, the capital cost to 
the other corporation shall be deemed to be the amount that was 
the capital cost thereof to the particular corporation. 


(5) Definitions — In this section, 


“base period” of a corporation for a particular taxation year means, 
except as provided in paragraph 87(2)(1.1), the period commencing 


(a) where the corporation has 3 consecutive taxation years com- 
mencing at any time after the end of its 1976 taxation year and 
ending immediately before the particular year, on the first day 
of the first of those 3 years, and 


(b) in any other case, on the later of the first day of its first 
taxation year and the first day of its 1977 taxation year 


and ending immediately before the first day of the particular taxa- 
tion year; 


“expenditure base” of a corporation for a particular taxation year 
means the product obtained when the amount, if any, by which 


(a) the total of all amounts each of which is the qualified expen- 
diture made by the corporation in a taxation year in its base 
period (or, in the case of a new corporation within the meaning 
of subsection 87(1), made by the corporation in its base period), 


exceeds 
(b) the total of all amounts paid to the corporation by 


(i) Her Majesty in right of Canada or a province in respect 
of scientific research and experimental development to the 
extent that the amount may reasonably be considered to re- 
late to 


(A) the qualified expenditure made by the corporation 
in taxation years ending after 1976, or 
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(B) the cost of or depreciation on any research property 
of the corporation, 


(ii) another corporation resident in Canada for scientific re- 
search and experimental development related to the busi- 
ness of that other corporation, or 


(iii) a corporation not resident in Canada if it was entitled 
to a deduction under subparagraph 37(1)(a)(v) in respect of 
the amount so paid 


in a taxation year in its base period (or, in the case of a new 
corporation within the meaning of subsection 87(1), paid to the 
corporation in its base period), 


is multiplied by the proportion that the number of days in the partic- 
ular year is of the number of days in its base period; 


“qualified expenditure” made by a corporation in a taxation year 
means the total of expenditures (other than prescribed expenditures) 
each of which is 


(a) an expenditure, in respect of scientific research and experi- 
mental development carried on in Canada, made by it in the 
year and described in paragraph 37(1)(a), 


(b) an expenditure made by it in the year to acquire property 
that has not been used for any purpose whatever before it was 
acquired by the corporation and that is an expenditure described 
in subparagraph 37(1)(b)(i), or 


(c) a payment made by it in the year to Her Majesty in right of 
Canada or a province to the extent that it may reasonably be 
considered to be a repayment of an amount described in clause 
(1)(b)(ii)(A) with regard to that corporation; 


“research property” of a corporation means property referred to in 
paragraph (b) of the definition “qualified expenditure” in this sub- 
section acquired by virtue of an expenditure made by the corpora- 
tion after the end of its 1977 taxation year; 


“scientific research and experimental development’ has the mean- 
ing given to that expression by regulation. 


(6) When certain qualified expenditures deemed to be 
made — Where a corporation has in a taxation year ending in a 
particular calendar year made a payment to another corporation with 
which it is associated in the taxation year, 


(a) if the payment would, but for this paragraph, be included in 
the qualified expenditure made by the corporation in the taxa- 
tion year, such portion of the payment as may reasonably be 
regarded as a payment for or on account of a scientific research 
and experimental development expenditure to be made by the 
other corporation in a taxation year (in this paragraph referred 
to as a “subsequent year’) ending after the particular calendar 
year shall be deemed, for the purposes of this section, not to 
have been paid at the time at which it was actually paid, but to 
have been paid on the last day of the subsequent year; and 


(b) if the payment is received by the other corporation in a taxa- 
tion year ending in a calendar year preceding the particular cal- 
endar year, the payment shall, if it may reasonably be regarded 
as a payment for or on account of a scientific research and ex- 
perimental development expenditure to be made by the other 
corporation in a taxation year (in this paragraph referred to as 
the “specified year”) following the year in which the payment 
was received by it, be deemed, for the purposes of this section, 
not to have been paid to the other corporation in the taxation 
year in which it was actually paid, but to have been paid on the 
last day of the specified year. ; 


(7) Certain corporations deemed to be associated — For the 
purpose of computing the research allowance of a particular corpo- 
ration for a taxation year, where another corporation other than a 
corporation that was 


(a) a predecessor corporation (within the meaning of subsection 
87(1)) in respect of the particular corporation or in respect of a 
corporation associated with the particular corporation in the 
year, or 


(b) a subsidiary corporation (within the meaning assigned to the 
expression “subsidiary” by subsection 88(1)) that was wound 
up before the taxation year, if its parent corporation (within the 
meaning assigned to the expression “parent” by that subsection) 
was the particular corporation or a corporation associated with 
the particular corporation in the year, 
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was not associated with the particular corporation in the year but 
was associated with the particular corporation in a taxation year in 
the particular corporation’s base period for the year, and 


(c) all or substantially all of the property of the other corpora- 
tion used by it in carrying on any business during that base pe- 
riod, was acquired in any manner whatever by the particular 
corporation, or by one or more corporations associated with the 
particular corporation in the year. 


that other corporation shall (notwithstanding that it may have ceased 
to exist) be deemed to be a corporation 


(d) associated with the particular corporation in the year, and 


(e) that had taxation years ending on anniversaries of the last 
day of its taxation year in which it was last associated with the 
particular corporation. 


\ 
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37.2 [Repealed] 


S. 38(c) 


sumption that it is not associated in the year with any other cor- 
poration) that 


(iii) an amount equal to the total of expenditures made by 
the corporation in the year each of which is an expenditure 
described in the definition “qualified expenditure” in sub- 
section 37.1(5) and is made pursuant to an agreement re- 
ferred to in subparagraph (i) or (ii) 


is of 


(iv) the qualified expenditure (within the meaning assigned 
by subsection 37.1(5)) made by the corporation in the year. 


Subdivision c — Taxable Capital 


Gains and Allowable Capital Losses 


38. Taxable capital gain and allowable capital 


Origin of s. 37.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application 


rule in 1977-78, c. 32, s. 6). 


History: S. 37.2 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq.. 


S. 37.2 formerly read: 


37.2 (1) Application of section 37.1 — Section 37.1 is applicable 
to taxation years ending after 1977 and before 1989 except that, 


(a) in its application to any taxation year commencing before 
1978, the research allowance of a corporation shall be that pro- 
portion of the research allowance otherwise deductible that the 
number of days in the taxation year after 1977 is of the number 
of days in the taxation year; 


(b) in its application to a taxation year ending after 1987, the 
research allowance of a corporation shall be that proportion of 
the research allowance otherwise deductible that the number of 
days in the taxation year before 1988 is of the number of days 
in the taxation year; and 


(c) with respect to the disposition of a research property, section 
37.1 is applicable to the 1978 and subsequent taxation years. 


(2) |\dem — Words and expressions used in subsection (1) have the 
meanings assigned by section 37.1. 


37.3 [Repealed] 


loss — For the purposes of this Act, 


(a) [taxable capital gain — general] — subject to 
paragraphs (a.1) and (a.2), a taxpayer’s taxable capital 
gain for a taxation year from the disposition of any 
property is '/ of the taxpayer’s capital gain for the 
year from the disposition of the property; 


Selected Cases [para. 38(a)]: Sani Sport Inc. v. Canada, [1990] 2 


C.T.C. 15 (FCA) (Part of expropriation compensation paid for loss of bus- 


Origin of s. 37.3: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application 


rule in 1984, c. 1, s. 11). 


History: S. 37.3 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq. 
S. 37.3 formerly read: 


37.3 Application of subsecs. 37.1(1) and (2) — Notwithstanding 
section 37.2, subsections 37.1(1) and (2) do not apply to a taxation 
year of a corporation that ends after October 1983 unless 


(a) in the case of a particular taxation year that includes No- 
vember 1, 1983, the corporation elects in its return of income 
under Part I for the year to have those subsections apply, in 
which case each corporation that was associated with the corpo- 
ration in the year shall be deemed to have so elected in respect 
of its taxation year that ended in the calendar year in which the 
particular taxation year ended; or 


(b) the qualified expenditure (within the meaning assigned by 
subsection 37.1(5)) made by the corporation in the year 
inciudes 


(i) an expenditure that the corporation was obligated to 
make pursuant to an agreement in writing entered into by 
the corporation before April 20, 1983, or 


(ii) an expenditure that the corporation was obligated to 
make in respect of a project pursuant to an agreement in 
writing entered into by the corporation before November 2, 
1983, where the project commenced before 1984 and pro- 
ceeded without undue delay, and arrangements, evidenced 
by writing, respecting the project were substantially ad- 
vanced before April 20, 1983, 


and the corporation elects in its return of income under Part I 
for the taxation year to have those subsections apply, in which 
case the amount that may be deducted under section 37.1 in 
computing the income of the corporation for the year shall be 
that proportion of the amount thereof that could, but for this 
section, have been so deducted by the corporation (on the as- 
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iness use of land was capital). 


(a.1) [taxable capital gain — donation of listed 
shares] — a taxpayer’s taxable capital gain for a tax- 
ation year from the disposition of any property is '/4 of 
the taxpayer’s capital gain for the year from the dispo- 
sition of the property if 


(1) the disposition is the making of a gift to a quali- 
fied donee (as defined in subsection 149.1(1)), 
other than a private foundation, of a share, debt ob- 
ligation or right listed on a prescribed stock ex- 
change, a share of the capital stock of a mutual 
fund corporation, a unit of a mutual fund trust, an 
interest in a related segregated fund trust (within 
the meaning assigned by paragraph 138.1(1)(a)) or 
a prescribed debt obligation, or 


(11) the disposition is deemed by section 70 to have 
occurred and the taxpayer is deemed by subsection 
118.1(5) to have made a gift described in subpara- 
graph (i) of the property; 


(a.2) [taxable capital gain — ecological gift] — 
a taxpayer’s taxable capital gain for a taxation year 
from the disposition of a property is '/4 of the tax- 
payer’s capital gain for the year from the disposition 
of the property where 


(i) the disposition is the making of a gift to a quali- 
fied donee (other than a private foundation) of a 
property described, in respect of the taxpayer, in 
paragraph 110.1(1)(d) or in the definition “total 
ecological gifts” in subsection 118.1(1), or 


(ii) the disposition is deemed by section 70 to have 
occurred and the taxpayer is deemed by subsection 
118.1(5) to have made a gift described in subpara- 
graph (1) of the property; 


(b) [allowable capital loss] — a taxpayer’s allowa- 
ble capital loss for a taxation year from the disposition 
of any property is '/ of the taxpayer’s capital loss for 
the year from the disposition of that property; and 


(c) [allowable business investment loss] — a 
taxpayer’s allowable business investment loss for a 
taxation year from the disposition of any property is '/2 
of the taxpayer’s business investment loss for the year 
from the disposition of that property. 


S. 38(c) 


Selected Cases [para. 38(c)]: Windrim y. Canada, [1991] 1 C.T.C. 
271 (FCTD) (Only portion of land necessary to use and enjoyment of mo- 
bile home). 


Related Provisions [s. 38]: 11(2) — Fiscal (business) year of indivi- 
dual does not apply to subdivision c; 20(4.3) — Deemed allowable capital 
loss on bad debt on disposition of eligible capital property; 38.1 — Allo- 
cation of gain to 38(a.1) or (a.2) where advantage received; 39 — Capital 
gains and losses; 83(2), 89(1)“capital dividend account’’(a)(i) — Untaxed 
fraction of gain can be distributed free of tax by corporation as capital 
dividend; 96(1.7) — Partnership gains and losses; 100(1) — Disposition 
of interest in a partnership; 104(21) — Flow-through of gain from trust to 
beneficiary; 110(1)(d.01) — Deduction on donating employee stock-op- 
tion shares to charity; 110.6 — Capital gains exemption; 111(8)“net capi- 
tal loss” — Carryover of unused allowable capital loss; 127.52(1)(d)(i) — 
30% of gain added to income for minimum tax purposes; 133(1)(d) — 
Non-resident-owned investment corporation fully taxed on gains; 
142.5(6) — Transitional allowable capital loss re mark-to-market pro- 
perty; 142.5(9)(e) — Deemed taxable capital gain where mark-to-market 
property acquired by financial institution on rollover; 149.1(6.4) — Rule 
re gifts of public securities applies to gifts to registered national arts ser- 
vice. organizations; 248(1)“allowable business investment loss”, 
248(1)“allowable capital loss”, 248(1)“taxable capital gain” — Definitions 
in s. 38 apply to entire Act; 248(36)(d) — Rule limiting value of donated 
property does not apply where 38(a.1) or (a.2) applies; Canada-U.S. Tax 
Treaty:Art. XII — Gains. 


History: The opening words of para. 38(a.1) amended by 2002, c. 9, s. 
22, applicable to dispositions that occur after 2001. The opening words 
formerly read: 


(a.1) a taxpayer’s taxable capital gain for a taxation year from the 
disposition after February 18, 1997 and before 2002 of any property 
is '/4 of the taxpayer’s capital gain for the year from the disposition 
of the property where 


Paras. 38(a) (b) and (c) amended by 2001, c. 17, subsec. 22(1), applicable 
to 2000 et seg. except that 


(a) for a taxation year of a taxpayer that ended before February 28, 
2000, the references to the fraction “'/2” in paras. 38(a), (b) and (c) 
shall be read as references to the fraction ““/4”, 


(b) for a taxpayer’s taxation year that began after February 28, 2000 
and ended before October 17, 2000, the references to the fraction ““/2” 
in paras. 38(a), (b) and (c) shall be read as references to the fraction 
2457? 


(c) for a taxation year of a taxpayer that includes February 28, 2000 
but does not include October 18, 2000, the references to the fraction 
“/2” in paras. 38(a), (b) and (c) shall be read as references to the frac- 
tion that applies to the taxpayer for that year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dis- 
positions of property in the period that began at the beginning of 
the year and ended at the end of February 27, 2000 (in this para- 
graph referred to as the “first period’’) exceeds the amount of the 
taxpayer’s net capital losses from dispositions of property in the 
period that begins at the beginning of February 28, 2000 and ends 
at the end of the year (in this paragraph referred to as the “second 
period”), the fraction that applies to the taxpayer for the year is °/, 


(ii) where the amount of the taxpayer’s net capital losses from 
dispositions of property in the first period exceeds the amount of 
the taxpayer’s net capital gains from dispositions of property in 
the second period, the fraction that applies to the taxpayer for the 
year is */s, 


(ii1) where the amount of the taxpayer’s net capital gains from 
dispositions of property in the first period is less than the amount 
of the taxpayer’s net capital losses from dispositions of property 
in the second period, the fraction that applies to the taxpayer for 
the year is %, 


(iv) where the amount of the taxpayer’s net capital losses from 
dispositions of property in the first period is less than the amount 
of the taxpayer’s net capital gains from dispositions of property in 
the second period, the fraction that applies to the taxpayer for the 
year is 7/3, 


(v) where the taxpayer has only.net capital gains, or only net capi- 
tal losses, from dispositions of property in each of the first and 
second periods, the fraction that applies to the taxpayer for the 
year is the fraction determined by the formula 


(3/4 x A + 2/3 x B)/(A +B) 
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where 


A is the net capital gains or the net capital losses, as the case 
may be, of the taxpayer from dispositions of property in the 
first period, and 


B is the net capital gains or the net capital losses, as the case 
may be, of the taxpayer from dispositions of property in the 
second period, and 


(vi) where the net capital gains and net capital losses of the tax- 
payer for the year are nil, the fraction that applies to the taxpayer 
for the year is 7/, 


(d) for a taxation year of a taxpayer that began after February 27, 2000 
and includes October 18, 2000, the references to the fraction “'/2” in 
paras. 38(a), (b) and (c) shall be read as references to the fraction that 
applies to the taxpayer for that year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dis- 
positions of property in the period that began at the beginning of 
the year and ended at the end of October 17, 2000 (in this para- 
graph referred to as the “first period”) exceeds the amount of the 
taxpayer’s net capital losses from dispositions of property in the 
period that begins at the beginning of October 18, 2000 and ends 
at the end of the year (in this paragraph referred to as the “second 
period”), the fraction that applies to the taxpayer for the year is */, 


(ii) where the amount of the taxpayer’s net capital losses from 
dispositions of property in the first period exceeds the amount of 
the taxpayer’s net capital gains from dispositions of property in 
the second period, the fraction that applies to the taxpayer for the 
year is 7/3, 


(iii) where the amount of the taxpayer’s net capital gains from 
dispositions of property in the first period is less than the amount 
of the taxpayer’s net capital losses from dispositions of property 
in the second period, the fraction that applies to the taxpayer for 
the year is '/,. 


(iv) where the amount of the taxpayer’s net capital losses from 
dispositions of property in the first period is less than the amount 
of the taxpayer’s net capital gains from dispositions of property in 
the second period, the fraction that applies to the taxpayer for the 
year is '/2, ‘ 


(v) where the taxpayer has only net capital gains, or only net capi- 
tal losses, from dispositions of property in each of the first and 
second periods, the fraction that applies to the taxpayer for the 
year is the fraction determined by the formula 


(2/3 x A+ 1/2 B)/(A+B) 
where 


A is the net capital gains or the net capital losses, as the case 
may be, of the taxpayer from dispositions of property in the 
first period, and 


B is the net capital gains or the net capital losses, as the case 
may be, of the taxpayer from dispositions of, property in the 
second period, and 


(vi) where the net capital gains and net capital losses of the tax- 
payer for the year are nil, the fraction that applies to the taxpayer 
for the year is 'h, 


(e) for a taxation year of a taxpayer that includes February 27, 2000 
and October 18, 2000, the references to the fraction “'/2” in paras. 
38(a), (b) and (c) shall be read as references to the fraction that applies 
to the taxpayer for that year, and for this purpose, 


(i) the fraction that applies to the taxpayer for the year is */4, where 


(A) the amount by which the amount of the taxpayer’s net 
capital gains from dispositions of property in the period that 
began at the beginning of the year and ended at the end of 
February 27, 2000 (in this paragraph referred to as the “first 
period”) exceeds the amount of the taxpayer’s net capital 
losses from dispositions of property in the period that began 
at the beginning of February 28, 2000 and ended at the end of 
October 17, 2000 (in this paragraph referred to as the “second 
period”) 
exceeds 


(B) the amount of the taxpayer’s net capital losses from dis- 
positions of property in the period that begins at the begin- 
ning of October 18, 2000 and ends at the end of the year (in 
this paragraph referred to as the “third period’’), 
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(ii) the fraction that applies to the taxpayer for the year is “Vs, 
where 


(A) the amount by which the amount of the taxpayer’s net 
capital losses from dispositions of property in the first period 
exceeds the amount of the taxpayer’s net capital gains from 
dispositions of property in the second period 


exceeds 


(B) the amount of the taxpayer’s net capital gains from dispo- 
sitions of property in the third period, 


(iii) the fraction that applies to the taxpayer for the year is 7/3, 


where 


(A) the amount by which the amount of the taxpayer’s net | 


capital gains from dispositions of property in the second pe- 
riod exceeds the amount of the taxpayer’s net capital losses 
from dispositions of property in the first period 


exceeds 


(B) the amount of the taxpayer’s net capital losses from dis- 
positions of property in the third period, 


(iv) the fraction that applies to the taxpayer for the year is 7/3, 
where 


(A) the amount by which the amount of the taxpayer’s net 
capital losses from dispositions of property in the second pe- 
riod exceeds the amount of the taxpayer’s net capital gains 
from dispositions of property in the first period 


exceeds 


(B) the amount of the taxpayer’s net capital gains from dispo- 
sitions of property in the third period, 


(v) where the taxpayer has net capital gains in each of the first 
and second periods and the total amount of those net capital gains 
in those periods exceeds the amount of the taxpayer’s net capital 
losses in the third period, the fraction that applies to the taxpayer 
for the year is the fraction that is determined by the formula 


GBi4x A + 2/3 x B)/(A +B) 
where ; 


A is the net capital gains of the taxpayer from dispositions of 
property in the first period, and 


B is the net capital gains of the taxpayer from dispositions of 
property in the second period, 


(vi) where the taxpayer has net capital losses in each of the first | 
and second periods and the total amount of those net capital 

losses in those, periods exceeds the amount of the taxpayer’s net 

capital gains in the third period, the fraction that applies to the 

taxpayer for the year is the fraction that is determined by the 

formula 


(3/4 x A+ 2/3 x B)/(A +B) 
where 


A is the net capital losses of the taxpayer from dispositions of 
property in the first period, and 

B is the net capital losses of the taxpayer from dispositions of 
property in the second period, 


(vii) where the taxpayer has only. net capital gains, or only net 
capital losses, from dispositions of property in each of the first, 
second and third periods, the fraction that applies to the taxpayer 
for the year is the fraction that.is determined by the formula 


(3/44xA+2/3xXB+1/2xC)/(A+B+C) 
where 


A is the taxpayer’s net capital gains or net capital losses, as 
the case may be, from dispositions of property in the first 
period, 
B is the taxpayer’s net capital gains or net capital losses, as 
the case may be, from dispositions of property in the second 
period, and 
C is the taxpayer’s net capital gains or net capital losses, as 
the case may be, from dispositions of property in the, third 
period, 
(viii) where the amount of the taxpayer’s net capital gains from 
dispositions of property in the first period exceeds the amount of 
the taxpayer’s net capital losses from dispositions of property in 
the second period and the taxpayer has net capital gains from dis- 
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positions of property in the third period, the fraction that applies 
to the taxpayer for the year is the fraction that is determined by 
the formula 


(3/4x A+ 1/2*B)/(A+B) 
where 


A is the amount by which the taxpayer’s net capital gains 
from dispositions of property in the first period exceeds the 
amount of the taxpayer’s net capital losses from dispositions 
of property in the second period, and 


B is the taxpayer’s net capital gains from dispositions of pro- 
perty in the third period, 


(ix) where the amount of the taxpayer’s net capital losses from 
dispositions of property in the first period exceeds the amount of 
the taxpayer’s net capital gains from dispositions of property in 
the second period and the taxpayer has net capital losses from dis- 
positions of property in the third period, the fraction that applies 
to the taxpayer for the year is the fraction that is determined by 
the formula 


(3/4x A+1/2 x B)/(A +B) 
where 


A is the amount by which the taxpayer’s net capital losses 
from dispositions of property in the first period exceeds the 
amount of the taxpayer’s net capital gains from dispositions 
of property in the second period, and 


B is the taxpayer’s net capital losses from dispositions of pro- 
perty in the third period, 


(x) where the amount of the taxpayer’s net capital gains from dis- 
positions of property in the second period exceeds the amount of 
the taxpayer’s net capital losses from dispositions of property in 
the first period and the taxpayer has net capital gains from dispo- 
sitions of property in the third period, the fraction that applies to 
the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 x A+ 1/2 x B)/ (A+B) 
where 


A is the amount by which the taxpayer’s net capital gains 
from dispositions of property in the second period exceeds 
the amount of the taxpayer’s net capital losses from disposi- 
tions of, property in the first period, and 


B is the taxpayer’s net capital gains from dispositions of pro- 
perty in the third period, 


(xi) where the’ amount of the taxpayer’s net capital losses from 
dispositions of property in the second period exceeds the amount 
of the taxpayer’s net capital gains from dispositions of property in 
the first period and the taxpayer has net capital losses from dispo- 
sitions of property in the third period, the fraction that applies to 
the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 x A+ 1/2 x B)/(A +B) 
where 


A is the amount by which the taxpayer’s net capital losses 
from dispositions of property in the second period exceeds 
the amount of the taxpayer’s net capital gains from disposi- 
tions of property in the first period, and 


B is the taxpayer’s net capital losses from dispositions of pro- 
perty in the third period, and 


(xii) in any other case, the fraction that applies to the taxpayer for 
the year is '/2, and 


in determining the fraction that applies to the taxpayer under paragraphs 
(a) to (e) for the year, the following rules apply: 


(f) the net capital gains of a taxpayer from dispositions of property in 
a period is the amount, if any, by which the taxpayer’s capital gains 
from dispositions of property in the period exceeds the taxpayer’s cap- 
ital losses from dispositions of property in the period, 


(g) the net capital losses of a taxpayer from dispositions of property in 
a period is the amount, if any, by which the taxpayer’s capital losses 
from dispositions of property in the period exceeds the taxpayer’s cap- 
ital gains from dispositions of property in the period, 


S. 38 


(h) the net amount included as a capital gain of the taxpayer for a 
taxation year from a disposition to which para. 38(a.2) applies or from 
a disposition to which para. 38(a.1) applies, is deemed to be equal to 
one half of the capital gain, 


(i) the net amount included as a capital gain of the taxpayer for a taxa- 
tion year from a disposition of property before the year because of 
subparas. 40(1)(a)(ii) and (111) is deemed to be a capital gain of the 
taxpayer from a disposition of property on the first day of the year, 


(j) each capital loss that is a business investment loss shall be deter- 
mined without reference to subsecs. 39(9) and (10), 


(k) where an amount is included in computing the income of the tax- 
payer for the year because of subsec. 80(13) in respect of a commer- 
cial obligation that is settled, the amount that would be determined 
under that subsection in respect of the obligation, if the value of E in 
the formula in that subsection were 1, is deemed to be a capital gain of 
the taxpayer from a disposition of property on the day on which the 
settlement occurs, 


(1) the taxpayer’s capital gains and losses from dispositions of pro- 
perty (other than taxable Canadian property) while the taxpayer is a 
non-resident are deemed to be nil, 


(m) where an election is made by a taxpayer under para. 104(21.4)(d), 
subsec. 104(21.5), subsec. 130.1(4.4) or (4.5), or subsec. 131(1.7) or 
(1.9), all as amended 2001, c. 17, for a year, the portion of the tax- 
payer’s net capital gains for the year that are to be treated as being in 
respect of capital gains realized on dispositions of property that oc- 
curred in a particular period in the year is that proportion of those net 
capital gains that the number of days in the particular period is of the 
number of days in the year, 


(n) where the election made under para. 104(21.4)(d) or subsec. 
104(21.5), both as amended by 2001, c. 17, for the year was made by 
a personal trust, the portion of the taxpayer’s net capital gains for the 
year that are to be treated as being in respect of capital gains realized 
on dispositions of property that occurred in a particular period in the 
year is that proportion of those net capital gains that the number of 
days in the particular period is of the number of days that are in all 
periods in the year in which a net gain was realized, 


(0) where an amount is designated under subsec. 104(21), in respect 
of a beneficiary by a trust in respect of the net taxable capital gains of 
the trust for a taxation year of the trust and the trust. does not elect 
under para. 104(21.4)(d), as amended by 2001, c. 17, for the year, the 
deemed gains of the beneficiary referred to in subsec. 104(21.4), as 
amended by 2001, c. 17, are deemed to have been realized in each 
period in the year in a proportion that is equal to the same proportion 
that the net capital gains of the trust realized by the trust in that period 
is of all the net capital gains realized by the trust in the year, 


(p) where in the course of administering the estate of a deceased tax- 
payer, a capital loss from a disposition of property by the legal repre- 
sentative of a deceased taxpayer is deemed under para. 164(6)(c) to be 
a capital loss of the deceased taxpayer from the disposition of pro- 
perty by the taxpayer in the taxpayer’s last taxation year and not to be 
a capital loss of the estate, the capital loss is deemed to be from the 
disposition of a property by the taxpayer immediately before the tax- 
payer’s death, 


(q) each capital gain referred to in para. 104(21.4)(a), as amended by 
2001, c. 17, in respect of a beneficiary, shall be determined as if that 
para. were read without reference to subpara. 104(21.4)(a)(1i), 


(r) where no capital gains or losses are realized in a period, the 
amount of net capital gains or losses for that period is deemed to be 
nil, 

(s) where a net amount is included as a capital gain of a taxpayer for a 
taxation year because of the granting of an option under subsec. 49(1), 
the net amount is deemed to be a capital gain of the taxpayer from a 
disposition of property on the day on which the option was granted, 


(t) where a net amount is included as a capital gain of a corporation 
for its taxation year under subsec. 49(2) because of the expiration of 
an option that was granted by the corporation, the net amount is 
deemed to be a capital gain of the corporation from a disposition of 
property on the day on which the option expired, 


(u) where a net amount is included as a capital gain of a trust for its 
taxation year under subsec. 49(2.1) because of the expiration of an 
option that was granted by the trust, the net amount is deemed to be a 
capital gain of the trust from a disposition of property on the day on 
which the option expired, and 


(v) where a net amount is included as a capital gain of a taxpayer for a 
taxation year because of subsec. 49(3), (3.01) or (3.1), the net amount 
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is deemed to be a capital gain of the taxpayer from a disposition of 
property on the day on which the option was exercised. 


Paras. (a), (b) and (c) formerly read: 


(a) subject to paragraph (a.1), a taxpayer’s taxable capital gain for a 
taxation year from the disposition of any property is */s of the tax- 
payer’s capital gain for the year from the disposition of the 


property; 


(b) a taxpayer’s allowable capital loss for a taxation year from the 
disposition of any property is */s of the taxpayer’s capital loss for the 
year from the disposition of that property; and 


(c) a taxpayer’s allowable business investment loss for a taxation 
year from the disposition of any property is */4 of the taxpayer’s bus- 
iness investment loss for the year from the disposition of that 
property. 
Para. 38(a.1) amended by replacing the reference to the fraction ““/s” with 
a reference to the fraction “'/s”, by the said c. 17, subsec. 22(2), applicable 
to 2000 et seq. except that, 


(a) for a taxation year of a taxpayer that includes February 28, 2000 or 
October 17, 2000, the reference to the fraction “4” shall be read as a 
reference to '/2 of the fraction in para. 38(a), as amended by 2001, c. 
17, that applies to the taxpayer for the year; 


(a.1) for a taxation year that began after February 28, 2000 and ended 
before October 17, 2000, the reference to the fraction “'/#” shall be 
read as a reference to the fraction “/3”; and 


(b) for a taxation year that.ended before February 28, 2000, the refer- 
ence to the fraction “‘'/4” shall be read as a reference to the fraction 
st3 [9770 


Para. 38(a.2) added by the said c. 17, subsec. 22(3), applicable to gifts 
made by a taxpayer after February 27, 2000 except that, 


(a) if the taxpayer’s taxation year began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “/4’” shall 
be read as a reference to the fraction “/3”; and 


(b) if the taxpayer’s taxation year includes February 28, 2000 or Octo- 
ber 17, 2000, the reference to the fraction “'/4” shall be read as a refer- 
ence to '/2.of the fraction in para. 38(a), as amended by 2001, c. 17, 
that applies to the taxpayer for the year. 


Para. 38(a) amended and para. (a.1) added by 1998, c. 19, s. 6, applicable 
after February 18, 1997. Para. (a) formerly read: 


(a) a taxpayer’s taxable capital gain for a taxation year from the 
disposition of any property is */4 of the taxpayer’s capital gain for 
the year from the disposition of that property; 


Selected Cases [s. 38]: Fortino v. R., [2000] 1 C.T.C. 349 (FCA); 
aff’ g [1997] 2 C.T.C. 2184 (TCC) (Non-competition agreement proceeds 
not capital gain); Haslam et al. v. R., [1988] 1 C.T.C. 153 (FCTD) (Land 
values determined using “cost of development” approach); Doral 
Holdings Ltd. v. R., [1987] 1 C.T.C. 398 (FCTD) (Mere possibility of fu- 
ture development could not considerably increase value of land acquired 
in 1971); R. v. Demco Management Ltd., [1986] 1 C.T.C. 92 (FCA) 
(Where property sold as a going concern, purchase price need not be bro- 
ken down into component parts); Yager v. R., [1985] 1 C.T.C. 89 (FCTD) 
(Valuation Day value of shares determined using double capitalization of 
intangibles method); R. v. Waddell Hugh, Ltd., [1983] C.T.C. 270 (FCA) 
(Fair market value accepted as Valuation Day value where shares had “re- 
tention value” beyond that determined using formula); Community 
Shopping Developments Ltd. v. R., [1983] C.T.C. 60 (FCTD) (Taxable 
capital gain determined as proportion of capital gain equal to years of 
ownership after Valuation Day, over total years of ownership); Smith v. R., 
[1981] C.T.C. 476 (FCTD) (Revenue officer subject to examination for 
discovery on appraisal); National System of Baking of Alberta Ltd. v. R., 
[1980] C.T.C. 237 (FCA) (Valuation Day value determined without ad- 
justment for possible takeover bid); Connor v. R., [1979] C.T.C. 365 
(FCA) (Expert evidence of Valuation Day value rejected in favour of 
Court’s criteria); Littler v. MNR, [1976] C.T.C. 379 (FCTD); aff’d on 
other grounds [1978] C.T.C. 235 (FCA) (Fair market value was price 
listed on stock exchange despite premium paid for control). 


Definitions [s. 38]: “business investment loss” — 39(1)(c), 248(1); 
“capital gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “dis- 
position”, “mineral resource” — 248(1); “mutual fund corporation” — 
131(8), 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “prescribed” — 248(1); “prescribed 
debt obligation” — Reg. 6210; “prescribed stock exchange” — 248(29), 
Reg. 3200, 3201; “private foundation” — 149.1(1), 248(1); “property” — 
248(1); “qualified donee” — 149.1(1), 248(1); “share” — 248(1); “taxa- 
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tion year’ — 249; 
118.1(1). 
Regulations: 3200, 3201 (prescribed stock exchanges for 38(a.1)); 6210 
(prescribed debt obligations for 38(a.1). 


Interpretation Bulletins [s. 38]: 
losses. 


Registered Charities Newsletters: 
securities). 


“taxpayer” — 248(1); “total ecological gifts” — 


IT-484R2: Business investment 


12 (valuing gifts of public 


Forms [s. 38]: T1170: Capital gains on gifts of certain capital property; 
T4037: Capital gains [guide]. 


_ Proposed Addition —38.1 a 


If a tax- 
payer is entitled to an amount of an advantage in boas 

of a gift of poy described 1 in ews 38(a. 
(a2), a 


_ (a) those paragraphs dae only to that proportion of 


38.1 Astocdtier of gain re certain reife . 


_ the taxpayer’s capital gain in respect of the gift that — 


the eligible amount of the gift is of the taxpayer” Ss 
_ proceeds of disposition in respect of the | 


- (b) paragraph 38(a) applies to the extent that the ne 


payer's capital gain in respect of the gift exceeds the — 
amount of the capital gain to Which ee _ 


38(a.1) or (a.2) applies. 


Application: The February 27, 2004 draft lewiclaaba - 4, will add s S. : 
38.1, applicable to gifts made after December 20, 2002. 


Technical Notes. (December 20, 2002): nena : 


38(a. 1) and (a.2) provide a special inclusion rate for capital — 
gains arising as a result of a gift to qualified d 

securities or of environmentally. sensiti' 
rate is one-half of the normal inclusion rate. 


Section 38.1 is added consequential to the adeirfoll Ae new ube 
sections 248(30) to (33), for gifts made after December 20, 
2002. New section 38.1 provides that, where a taxpayer 1 is enti- 
tled to an advantage or benefit i in respect of a gift, only part ol. 
the taxpayer’s capital gain will be entitled to the special inclu- 
sion rate. The part entitled to the special inclusion rate is that _ 


proportion of the gain that the eligible amount of the gift is of 


the taxpayer’s total proceeds Bee. in H eneet OF ihe: 
property. a 
For additional details, see the conineniany to new | aubseotions eS 
248(30) and (31) regarding the eligible amount of a gift and ihe 
amount of the advantage in respect of a gift. — 
Related Provisions [s. 38.1]: 248(30)-G3) Sale amount oF 
gift and advantage in respect of gift. ts : 
Definitions [s. 38.1]: “advantage” = 24881). ‘amennet 23-81) 
“capital gain” — 39(1)(a), 248(1); “disposition” — 248(1); “eligible — 
amount” — 248(30); “property”, “taxpayer” — 248(1). _ 


39. (1) Meaning of capital gain and capital loss 
[and business investment loss] — For the purposes 
of this Act, 


(a) a taxpayer’s capital gain for a taxation year from 
the disposition of any property is the taxpayer’s gain 
for the year determined under this subdivision (to the 
extent of the amount thereof that would not, if section 
3 were read without reference to the expression “other 
than a taxable capital gain from the disposition of a 
property” in paragraph 3(a) and without reference to 
paragraph 3(b), be included in computing the tax- 
payer’s income for the year or any other taxation year) 
from the disposition of any property of the taxpayer 
other than 


(i) eligible capital property, 
(i.1) an object that the Canadian Cultural Property 


Export Review Board has determined meets the 
criteria set out in paragraphs 29(3)(b) and (c) of the 
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Cultural Property Export and Import Act and that 
has been disposed of, 


(A) in the case of a gift to which subsection 
118.1(5) applies, within the period ending 36 
months after the death of the taxpayer or, where 
written application therefor has been made to 
the Minister by the taxpayer’s legal representa- 
tive within that period, within such longer pe- 
riod as the Minister considers reasonable in the 
circumstances, and 


(B) in any other case, at any time, 


to an institution or a public authority in Canada 
that was, at the time of the disposition, designated 
under subsection 32(2) of that Act either generally 
or for a specified purpose related to that object, 


(ai) a Canadian resource property, 
(11.1) a foreign resource property, 


(11.2) a property to the disposition of which subsec- 
tion 142.4(4) or (5) or 142.5(1) applies, 


Proposed Addition — 39(1)(a)(ii.3) 

o (ii. 3) a property in respect of which subsection 
(94.28) applies (and subsection 94.2(20) does not 

apply) to the taxpayer for the year, 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), s. 3 will add subpara. 39(1)(a)i.3), appian to dis- 
positions that occur after 2002. 


Technical Notes: Paragraph 39(L)(a) dadorbes a fanayer! $ 
capital gain for a taxation year from the disposition of property. 
This paragraph provides that gains from dispositions of speci- 
fied properties are to be excluded in determining a capital gain. 
Under subparagraph 39(1)(a)(ii.2), the specified properties in- 
clude specified debt obligations, where subsection 142.4(4) or 
(5) applies to the disposition, and mark-to-market properties 
where subsection 142. ul) applies to the disposition. Under 


Spaaeyy 39(1)(b)Gi), the same exclusion generally applies 


New subparagraph 30(1)(a)(it 3) Cue a Saat exclusion 
for property in respect of which subsection 94.2(3) applies (and 
subsection 94.2(20) does not apply) to a taxpayer for a taxation 
year. Subsection 94.2(3) sets out the conditions for the applica- 
tion of the mark-to-market taxation regime under section 94.2 
for participating interests in foreign investment entities. Be- 


cause of paragraph 94. 2(5)(b), this exclusion does not apply in 


the case of a taxpayer who is not resident in Canada immedi- 
ately before the time of the disposition. 


(111) an insurance policy, including a life insurance 
policy, except for that part of a life insurance pol- 
icy in respect of which a policyholder is deemed by 
paragraph 138.1(1)(e) to have an interest in a re- 
lated segregated fund trust, 


(iv) a timber resource property, or 


(v) an interest of a beneficiary under a qualifying 
environmental trust; 
Selected Cases [para. 39(1)(a)]: Whent v. R., [2000] 1 C.T.C. 329 
(FCA) (Bargain purchases do not necessarily exclude capital treatment of 
gains); Sani Sport Inc. v. Canada, [1990] 2 C.T.C. 15 (FCA) (Part of ex- 
propriation compensation paid for loss of business use of land was 
capital); Dumais v. MNR, [1990] 1 C.T.C. 342 (RFCTD) (Capital gain from 
disposition of community property taxable to husband alone). 
(b) a taxpayer’s capital loss for a taxation year from 
the disposition of any property is the taxpayer’s loss 
for the year determined under this subdivision (to the 
extent of the amount thereof that would not, if section 
3 were read in the manner described in paragraph (a) 
of this subsection and without reference to the expres- 
sion “or the taxpayer’s allowable business investment 


S. 39(1)(b) 


loss for the year” in paragraph 3(d), be deductible in 
computing the taxpayer’s income for the year or any 
other taxation year) from the disposition of any pro- 
perty of the taxpayer other than 


(1) depreciable property, or 


(ii) property described in any of subparagraphs 
(a)(i), (ii) to (ii) and (v); and 
Selected Cases [para. 39(1)(b)]: Sénécal (J.G.) v. MNR, [1993] 2 


C.T.C. 2218 (TCC) (Proceeds of disposition of land equal to cash and face 
value of promissory note received, despite evidence that note’s value nil). 


(c) a taxpayer’s business investment loss for a taxation 
year from the disposition of any property is the 
amount, if any, by which the taxpayer’s capital loss 
for the year from a disposition after 1977 


(1) to which subsection 50(1) applies, or 


(11) to a person with whom the taxpayer was deal- 
ing at arm’s length 


of any property that is 


(111) a share of the capital stock of a small business 
corporation, or 


(iv) a debt owing to the taxpayer by a Canadian- 
controlled private corporation (other than, where 
the taxpayer is a corporation, a debt owing to it by 
a corporation with which it does not deal at arm’s 
length) that is 


(A) a small business corporation, 


(B) a bankrupt (within the meaning assigned by 
subsection 128(3)) that was a small business 
corporation at the time it last became a bank- 
rupt, or 


(C) a corporation referred to in section 6 of the 
Winding-up and Restructuring Act that was in- 
solvent (within the meaning of that Act) and 
was a small business corporation at the time a 
winding-up order under that Act was made in 
respect of the corporation, 


exceeds the total of 


(v) in the case of a share referred to in subpara- 
graph (iii), the amount, if any, of the increase after 
1977 by virtue of the application of subsection 
85(4) in the adjusted cost base to the taxpayer of 
the share or of any share (in this subparagraph re- 
ferred to as a “replaced share’’) for which the share 
or a replaced share was substituted or exchanged, 
Selected Cases [Subpara. 39(1)(c)(v)]: Reeson Investments Ltd. v. 
Canada, [1990] 2 C.T.C. 190 (FCTD) (Conversion of capital loss to busi- 


ness investment loss prevented in transactions between associated compa- 
nies; transfers of business investment loss permitted). 


(vi) in the case of a share referred to in. subpara- 
graph (ii1) that was issued before 1972 or a share 
(in this subparagraph and subparagraph (vii) re- 
ferred to as a “substituted share’) that was substi- 
tuted or exchanged for such a share or for a substi- 
tuted share, the total of all amounts each of which 
is an amount received after 1971 and before or on 
the disposition of the share or an amount receivable 
at the time of such a disposition by 


(A) the taxpayer, 


(B) where the taxpayer is an individual, the tax- 
payer’s spouse or common-law partner, or 


(C) a trust of which the taxpayer or the tax- 
payer’s spouse or common-law partner was a 
beneficiary 


Income Tax Act, Part I, Division B 


as a taxable dividend on the share or on any other 
share in respect of which it is a substituted share, 
except that this subparagraph shall not apply in re- 
spect of a share or substituted share that was ac- 
quired after 1971 from a person with whom the 
taxpayer was dealing at arm’s length, 


(vii) in the case of a share to which subparagraph 
(vi) applies and where the taxpayer is a trust re- 
ferred to in paragraph 104(4)(a), the total of all 
amounts each of which is an amount received after 
1971 or receivable at the time of the disposition by 
the settlor (within the meaning assigned by subsec- 
tion 108(1)) or by the settlor’s spouse or common- 
law partner as a taxable dividend on the share or on 
any other share in respect of which it is a substi- 
tuted share, and 


(viii) the amount determined in respect of the tax- 
payer under subsection (9) or (10), as the case may 
be. 


Selected Cases [para. 39(1)(c)]: Klein v. R., [2001] 3 C.T.C. 2200 
(TCC) (Loan to a corporate partner that was small business corporation 
was eligible for ABIL treatment); Tipster Investments Ltd. v. R., [1998] 2 
C.T.C. 3005 (TCC) (Business investment loss included in definition of 
capital loss). 


Related Provisions: |2(1)(z.1) — Disposition of interest in qualifying 

environmental trust; 39(2) — Capital gains and losses in respect of foreign 

currencies; 39(3) — Gain — purchase of bonds by issuer; 39(12) — 

Amount paid under guarantee deemed to be business investment loss; 

40 — Calculation of gain or loss; 44.1(2) — Capital gain on disposition of 

small business investment that is replaced by another; 55(2) — Deemed 

capital gain on certain dividends; 80.03(2), (4) — Deemed capital gain on . 
disposition of property following debt forgiveness; 100(4), (5) — Capital 

loss on disposition of partnership interest; 104(4.1) — Mark-to-market 

property can be capital property for trust’s 21-year deemed disposition; 

110.6 — Capital gains exemption; 118.1(7.1) — Gifts of cultural property; 

136 — Cooperative can be private corporation for 39(1)(c); 139.1(4)(a) 
Capital gain and loss on ownership rights resulting from demutualization 
of insurer deemed nil; 144(4) — Deemed capital gain from employees 
profit sharing plan; 248(1)“capital gain”, “capital loss’ — Definitions in 
39(1) apply to entire Act; 248(36)(c) — Rule limiting value of donated 
property does not apply where 39(1)(a)(i.1) applies; Canada-U.S. Tax 
Treaty:Art. XII — Gains. 


History: Clauses 39(1)(c)(vi)(B) and (C) amended by 2000, c. 12, Sch. 2, 
s. 1, to replace “spouse” with “spouse or common-law partner’, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner’. 


Subpara. 39(1)(a)(v) amended by 1998, c. 19, subsec. 7(1), applicable to 
taxation years that end after February 18, 1997. The subpara. formerly 
read: 


(v) an interest of a beneficiary under a mining reclamation trust; 


Cl. 39(1)(c)(iv)(C) amended by 1996, c. 6, subsec. 167(2), to substitute 
“Winding-up and Restructuring Act” for “Winding-up Act”, effective June 
28, 1996. 


Subpara. 39(1)(a)(ii.2) added by 1995, c. 21, subsecs. 49(1), (2), applica- 
ble to dispositions of property occurring after February 22, 1994. Subpara. 
(ii.2) formerly read: 


(ii) property described in subparagraph (a)(i), (11), (ii-1), (aii) or (v); 
and 


Subpara. 39(1)(a)(v) added by 1995, c. 3, subsec. 10(1), applicable to tax- 
ation years that end after February 22, 1994. 


Subpara. 39(1)(b)(ii) amended by 1995, c. 3, subsec. 10(2), applicable to 
taxation years that end after February 22, 1994. Subpara. (ii) formerly 
read: 


(11) property described in subparagraph (a)(i), (ii) or (iii); and 


Subpara. 39(1)(a)(i.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 22(1), applicable with respect to dispositions occurring after Decem- 
ber 11, 1988. Subpara. 39(1)(a)(i.1) formerly read: 


(i.1) an object that the Canadian Cultural Property Export Review 
Board has determined meets all criteria set out in paragraphs 
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23(3)(b) and (c) of the Cultural Property Export and Import Act and 
that has been disposed of, 


(A) in the case of a gift to which subsection.118.1(5) applies, 
within 15 months after the death of the taxpayer or such longer 
period as is reasonable in the circumstances, and 


(B) in any other case, at any time, 


to an institution or public authority in Canada that was at the time of 
the disposition designated under subsection 32(2) of that Act either 
generally or for a purpose related to that object, 


Subpara. 39(1)(c)(iv) substituted by 1994, c. 7, Sch. II (1991, °c. 49), sub- 
sec. 22(2), applicable to 1987 et seg. Subpara. 39(1)(c)(iv) formerly read: 


(iv) a debt owing to the taxpayer by a small business corporation 
other than, where the taxpayer is a corporation, a debt owed to it by 
a small business corporation with ‘which it does not deal at arm’s 
length 


Selected Cases [subsec. 39(1)]: Gordon v. Canada, [1996] 3 C.T.C. 
2229 (TCC) (Payment directly to creditors instead of to company whose 
debt was guaranteed was acceptable); Macdonald (I.V.) v. Canada, [1993] 
2 C.T.C. 75 (FCA) (Inflation not accounted for in computation of capital 
gain); Dumais v. MNR, [1990] 1 C.T.C. 342 (FCTD) (Proceeds of disposi- 
tion of community property under Civil Code Article 1292 taxed in hands 
of husband alone); Louie, H.Y., Co. Ltd. v. R., [1986] 1 C.T.C. 499 
(FCTD) (Loss on shares in construction company was business investment 
loss). 

Interpretation Bulletins: IT-123R5: Transactions involving eligible 
capital property; IT-125R4: Dispositions of resource properties; IT- 
159R3: Capital debts established to be bad debts; IT-220R2: Capital cost 
allowance — proceeds of disposition of depreciable property; IT-359R2: 
Premiums and other amounts re leases; IT-346R: Commodity futures and 
certain commodities; IT-407R4: Dispositions of cultural property to desig- 
nated Canadian institutions; IT-426: Shares sold subject to an earnout 
agreement; IT-444R: Corporations — involuntary dissolutions; IT-481: 
Timber resource property and timber limits; IT-484R2: Business invest- 
ment losses. See also list at end of s. 39. 


1.T. Technical News: No. 16 (Continental Bank case). 


Advance Tax Rulings: ATR-15: Employee stock option plan; ATR-28: 
Redemption of capital stock of family farm corporation. 


Forms: Tl Sched. 3: Capital gains (or losses); T2 SCH 6: Summary of 
dispositions of capital property; T3 Sched. 1: Dispositions of capital pro- 
perty; T1161: List of properties by an emigrant of Canada; T4037: Capital 
gains [guide]. 


(2) Capital gains and losses in respect of foreign 
currencies — Notwithstanding subsection (1), where, 
by virtue of any fluctuation after 1971 in the value of the 
currency or currencies of one or more countries other than 
Canada relative to Canadian currency, a taxpayer has 
made a gain or sustained a loss in a taxation year, the fol- 
lowing rules apply: 


(a) the amount, if any, by which 


(1) the total of all such gains made by the taxpayer 
in the year (to the extent of the amounts thereof 
that would not, if section 3 were read in the manner 
described in paragraph (1)(a) of this section, be in- 
cluded in computing the taxpayer’s income for the 
year or any other taxation year) 


exceeds 


(ii) the total of all such losses sustained by the tax- 
payer in the year (to the extent of the amounts 
thereof that would not, if section 3 were read in the 
manner described in paragraph (1)(a) of this sec- 
tion, be deductible in computing the taxpayer’s in- 
come for the year or any other taxation year), and 


(iii) if the taxpayer is an individual, $200, 


shall be deemed to be a capital gain of the taxpayer for 
the year from the disposition of currency of a country 
other than Canada, the amount of which capital gain is 
the amount determined under this paragraph; and 


S. 39(3) 


(b) the amount, if any, by which 
(i) the total determined under subparagraph (a)(ii), 
exceeds 


(ii) the total determined under subparagraph (a)(i), 
and 


(11) 1f the taxpayer is an individual, $200, 


shall be deemed to be a capital loss of the taxpayer for 
the year from the disposition of currency of a country 
other than Canada, the amount of which capital loss is 
the amount ‘determined under this Bobcats 


sed Amendment — ‘ 
ae, Fepnlery 12, 2001: See 


Related Provisions: 20.3(2)(b) — ae exchange gain on weak cur- 
rency loan (Kiwi loan) deemed to be income; 80.01(11) — Fluctuation in 
foreign currency ignored for purposes of debt parking and statute-barred 
debt rules; 95(2)(g)-(g.02), 95(2)(i) — Gain or loss of foreign affiliate on 
fluctuation of foreign currency; 142.3(1)(a), (b) — Foreign currency gain 
or loss by financial institution on specified debt obligation; 142.4(1)“tax 
basis’’(f), (0) — Disposition of specified debt obligation by financial insti- 
tution; 144(4) — Deemed capital loss from employees profit sharing plan; 
248(1)“amortized cost’(c.1), (f.1) — Effect on amortized cost of loan or 
lending asset. 


Selected Cases [Subsec. 39(2)]: Jmperial Oil Ltd. v. R., 2004 Car- 
swellNat 599 (TCC) (Foreign exchange losses during term of loan not de- 
ductible; treated as capital loss); Rezvankhah y. R., [2003] 1 C.T.C. 2473 
(TCC) (Two-step process for determination of gain or loss where foreign 
currency involved); MacMillan Bloedel Ltd. v. R., [1999] 3 C.T.C. 652 
(FCA) (Exchange loss recognized on share redemptions); Tahsis Co. Ltd. 
v. R., [1979] C.T.C. 410 (FCTD) (Pre-Valuation Day exchange rate not 
relevant). 


Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. 
See also list at end of s. 39. 


I.T. Technical News: No. 15 (tax consequences of the adoption of the 
“euro” currency); No. 25 (foreign exchange losses). 


(3) Gain in respect of purchase of bonds, etc., by 
issuer — Where a taxpayer has issued any bond, deben- 
ture or similar obligation and has at any subsequent time 
in a taxation year and after 1971 purchased the obligation 
in the open market, in the manner in which any such obli- 
gation would normally be purchased in the open market 
by any member of the public, 


(a) the amount, if any, by which the amount for which 
the obligation was issued by the taxpayer exceeds the 
purchase price paid or agreed to be paid by the tax- 
payer for the obligation shall be deemed to be a capital 
gain of the taxpayer for the taxation year from the dis- 
position of a capital property, and 


(b) the amount, if any, by which the purchase price 
paid or agreed to be paid by the taxpayer for the obli- 
gation exceeds the greater of the principal amount of 
the obligation and the amount for which it was issued 
by the taxpayer shall be deemed to be a capital loss of 
the taxpayer for the taxation year from the disposition 
of a capital property, 


to the extent that the amount determined under paragraph 
(a) or (b) would not, if section 3 were read in the manner 
described in paragraph (1)(a) and this Act were read with- 
out reference to subsections 80(12) and (13), be included 
or be deductible, as the case may be, in computing the 
taxpayer’s income for the year or any other taxation year. 
Related Provisions: 80(1)“forgiven amount’”B(d) — Debt forgiveness 


rules do not apply where subsec. 39(3) applies; 248(27) — Purchase of 
partial obligation treated as purchase of obligation. 


History: The closing words of subsec. 39(3) amended by 1995, c. 21, s. 
10, applicable to taxation years that end after February 21, 1994. The clos- 
ing words formerly read: 
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to the extent of the amount of the capital gain or capital loss, as the 
case may be, that would not, if section 3 were read in the manner 
described in paragraph (1)(a) of this section, be included or be de- 
ductible, as the case may be, in computing the taxpayer’s income 
for the year or any other taxation year. 


.T. Application Rules: 26(1.1) (when obligation was outstanding on 
January 1, 1972). 
Interpretation Bulletins: See list at end of s. 39. 


(4) Election concerning disposition of Canadian 
securities — Except as provided in subsection (5), 
where a Canadian security has been disposed of by a tax- 
payer in a taxation year and the taxpayer so elects in pre- 
scribed form in the taxpayer’s return of income under this 
Part for that year, 


(a) every Canadian security owned by the taxpayer in 
that year or any subsequent taxation year shall be 
deemed to have been a capital property owned by the 
taxpayer in those years; and 


(b) every disposition by the taxpayer of any such Ca- 
nadian security shall be deemed to be a disposition by 
the taxpayer of a capital property. 
Related Provisions: 39(4.1) — Look through partnerships for purposes 
of 39(4); 39(5) — Taxpayers to whom subsec. (4) inapplicable; 39(6) — 
Definition of “Canadian security”; 54.2 — Certain shares deemed to be 
capital property. 
History: Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 


(a) an election referred to in that subsection is made by a mutual 
fund corporation or mutual fund trust in prescribed form on or 
before its filing-due date for its taxation year that includes the 
day on which this Act is assented to [June 18, 1998], and 


(b) the election is in respect of a particular taxation year that 
ends after 1990 and that is not after the corporation’s or trust’s 
taxation year that includes the day on which this Act is assented 
to [June 18, 1998], 


the election is deemed to have been made in the corporation’s or 
trust’s return of income under Part I of the Act for the particular 
year. 


Selected Cases [subsec. 39(4)]: Satinder v. Canada (A.-G.), [2003] 2 
C.T.C. 34 (FCA) (Accrued interest cannot be converted to capital gain by 
election); Kane v. Canada, [1995] 1 C.T.C. 1 (FCTD) (Election not availa- 
ble to individuals having professional knowledge of market in which they 
deal); Vancouver Art Metal Works Ltd. v. Canada, [1993] 1 C.T.C. 346 
(FCA); leave to appeal to SCC refused (1993), 160 N.R. 314 (note) (Elec- 
tion not available to taxpayer whose dealings amount to carrying on 
business); Loewen (H.R.) v. MNR, [1993] 1 C.T.C. 212 (FCTD) (Late 
election not permitted). 


Interpretation Bulletins: IT-346R: Commodity futures and certain 
commodities; IT-479R: Transactions in securities. See also list at end of s. 
39. 


Forms: T123: Election on disposition of Canadian securities. 


(4.1) Members of partnerships — For the purpose of 
determining the income of a taxpayer who is a member of 
a partnership, subsections (4) and (5) apply as if 


(a) every Canadian security owned by the partnership 
were owned by the taxpayer; and 


(b) every Canadian security disposed of by the part- 
nership in a fiscal period of the partnership were dis- 
posed of by the taxpayer at the end of that fiscal 
period. 


History: Subsec. 39(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 22(3), applicable to dispositions occurring after July 13, 1990. 


(5) Exception — An election under subsection (4) does 
not apply to a disposition of a Canadian security by a tax- 
payer (other than a mutual fund corporation or a mutual 
fund trust) who at the time of the disposition is 


(a) a trader or dealer in securities, 


Income Tax Act, Part I, Division B 


(b) a financial institution (as defined in subsection 
142.2(1)), 

(c)-(e) [Repealed] 

(f) a corporation whose principal business is the lend- 


ing of money or the purchasing of debt obligations or 
a combination thereof, or 


(g) a non-resident, 


or any combination thereof. 
Related Provisions: 39(4.1)— Members of :partnerships; 96(3) — 
Election by members of partnership. 


History: The opening words of subsec. 39(5) amended by 1998, c. 19, 
subsec. 7(2), applicable to 1991 et seg. The opening words formerly read: 


(5) Where election under subsec. (4) does not apply — An 
election under subsection (4) does not apply to a disposition of a 
Canadian security by a taxpayer who,at the time the security is dis- 
posed of, is 


Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 


(a) an election referred to in that subsection is made by a mutual 
fund corporation or mutual fund trust in prescribed form on or 
before its filing-due date for its taxation year that includes the 
day on which this Act is assented to [June 18, 1998], and 


(b) the election is in respect of a particular taxation year that 
ends after 1990 and that is not after the corporation’s or trust’s 
taxation year that includes the day on which this Act is assented 
to [June 18, 1998], 


the election is deemed to have been made in the corporation’s or 
trust’s return of income under Part I of the Act for the particular 
year. 


Para. 39(5)(b) substituted for paras. (b) to (e) by 1995, c. 21, subsec. 
49(3), applicable to dispositions of property occurring after February 22, 
1994, other than the disposition of property in a taxation year that begins 
before November 1994 where the property is mark-to-market property (as 
defined in subsec. 142.2(1)) for the year. Paras. (b) to (e) formerly read: 


(b) a bank, 


(c) a corporation licensed or otherwise authorized under the laws of 
Canada or a province to carry on in Canada the business of offering 
to the public its services as trustee, 

(d) a credit union, 

(€) an insurance corporation, 
Selected Cases [subsec. 39(5)}: Sandnes v. R., 2004 CarswellNat 781 
(TCC) (Trading involves buying and selling); Kane v. Canada, [1995] 1 
C.T.C. 1 (FCTD) (Election not available to individuals having profes- 
sional knowledge of market in which they deal); Vancouver Art Metal 
Works Ltd. v. Canada, [1993] 1 CLC, 346, (sub nom. R. v. Vancouver 
Art Metal Works Ltd.) (FCA) (Professional trader/dealer or other person 
whose activity amounts to carrying on business cannot make election). 


Interpretation Bulletins: IT-479R: Transactions in securities. See also 
list at end of s. 39. 


(6) Definition of “Canadian security” — For the pur- 
poses of this section, “Canadian security” means a secur- 
ity (other than a prescribed security) that is a share of the 
capital stock of a corporation resident in Canada, a unit of 
a mutual fund trust or a bond, debenture, bill, note, mort- 
gage, hypothecary claim or similar obligation issued by a 
person resident in Canada. 

History: Subsec. 39(6) amended to add “hypothecary claim” by 2001, c. 
17, s. 204, in force June 14, 2001. 

Selected Cases [subsec. 39(6)]: Hayes v. R., [2004] 1 C.T.C. 2605 
(TCC) (Convertible hedge was “property”). 

Regulations: 6200 (prescribed security). 

Interpretation Bulletins: IT-346R: Commodity futures and certain 


commodities; IT-479R: Transactions in securities. See also list at end of s. 
39. 


(7) Unused share-purchase tax credit — The 
amount of any unused share-purchase tax credit of a tax- 
payer for a particular taxation year, to the extent that it 
was not deducted from the taxpayer’s tax otherwise paya- 
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ble under this Part for the immediately preceding taxation 
year, shall be deemed to be a capital loss of the taxpayer 
from a disposition of property for the year immediately 
following the particular taxation year. 


Related Provisions: 127.2(6) — Share-purchase tax credit. 


Interpretation Bulletins: IT-479R: Transactions in securities. See also 
list at end of s. 39. 


(8) Unused scientific research and experimental 
development tax credit — The amount of any unused 
scientific research and experimental development tax 
credit of a taxpayer for a particular taxation year, to the 
extent that it was not deducted from the taxpayer’s tax 
otherwise payable under this Part for the immediately pre- 
ceding taxation year, shall be deemed to be a capital loss 
of the taxpayer from a disposition of property for the year 
immediately following the particular taxation year, except 
that where the taxpayer is an individual the capital loss 
shall be deemed to be 147% of that amount. 


Related Provisions: 127.3(2) — Scientific research and experimental 
development tax credit. 


Interpretation Bulletins: IT-479R: Transactions in securities. See also 
list at end of s. 39. 


(9) Deduction from business investment loss — 
In computing the business investment loss of a taxpayer 
who is an individual (other than a trust) for a taxation 
year from the disposition of a particular property, there 
shall be deducted an amount equal to the lesser of 


(a) the amount that would be the taxpayer’s business 
investment loss for the year from the disposition of 
that particular property if paragraph (1)(c) were read 
without reference to subparagraph (1)(c)(vili), and 


(b) the amount, if any, by which the total of 


(i) the total of all amounts each of which is twice 
the amount deducted by the taxpayer under section 
110.6 in computing the taxpayer’s taxable income 
for a preceding taxation year that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(i.1) the total of all amounts each of which is 


(A) */2 of the amount deducted under section 
110.6 in computing the taxpayer’s taxable in- 
come for a preceding taxation year that 


(1) ended after 1987 and before 1990, or 


(II) began after February 27, 2000 and ended 
before October 18, 2000, or 


(B) the amount determined by multiplying the 
reciprocal of the fraction in paragraph 38(a) that 
applies to the taxpayer for each of the tax- 
payer’s taxation years that includes February 
28, 2000 or October 18, 2000 by the amount de- 
ducted under section 110.6 in computing the 
taxpayer’s taxable income for that year, and 


(i.2) the total of all amounts each of which is 4/3 of 
the amount deducted under section 110.6 in com- 
puting the taxpayer’s taxable income for a preced- 
ing taxation year that ended after 1989 and before 
February 28, 2000 


exceeds 


(ii) the total of all amounts each of which is an 
amount deducted by the taxpayer under paragraph 
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(1)(c) by virtue of subparagraph (1)(c)(viii) in 
computing the taxpayer’s business investment loss 


(A) from the disposition of property in taxation 
years preceding the year, or 


(B) from the disposition of property other than 
the particular property in the year, 


except that, where a particular amount was included 
under subparagraph 14(1)(a)(v) in the taxpayer’s in- 
come for a taxation year that ended after 1987 and 
before 1990, the reference in subparagraph (i.1) to 
2” shall, in respect of that portion of any amount de- 
ducted under section 110.6 in respect of the particular 
amount, be read as ‘“4/3”. 


Related Provisions: 39(10) — Deduction from business investment 
loss of trust. 


History: Subparas. 39(9)(b)(i) to (i.2) amended by 2001, c. 17, subsec. 
23(1), applicable to taxation years that end after February 27, 2000. Those 
subparas. formerly read: 


(i) the total of all amounts each of which is twice the amount de- 
ducted by the taxpayer under section 110.6 in computing the tax- 
payer’s taxable income for a preceding taxation year ending before 
1988, 


(1.1) the total of all amounts each of which is */2 of the amount de- 
ducted by the taxpayer under section 110.6 in computing the tax- 
payer’s taxable income for a preceding taxation year ending after 
1987 and before 1990, and 


(i.2) the total of all amounts each of which is 4/3 of the amount de- 
ducted by the taxpayer under section 110.6 in computing the tax- 
payer’s taxable income for a preceding taxation year ending after 
1989 


The closing words to para. 39(9)(b) added by 1994, c. 21, subsec. 14(1), 
applicable to 1988 ef seq. 


Interpretation Bulletins: IT-484R2: Business investment losses. See 
also list at end of s. 39. 


(10) Idem, of a trust — In computing the business in- 
vestment loss of a trust for a taxation year from the dispo- 
sition of a particular property, there shall be deducted an 
amount equal to the lesser of 


(a) the amount that would be the trust’s business in- 
vestment loss for the year from the disposition of that 
particular property if paragraph (1)(c) were read with- 
out reference to subparagraph (1)(c)(viii), and 


(b) the amount, if any, by which the total of 


(1) the total of all amounts each of which is twice 
the amount designated by the trust under subsec- 
tion 104(21.2) in respect of a beneficiary in its re- 
turn of income for a preceding taxation year that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(i.1) the total of all amounts each of which is 


(A) */ of the amount designated by the trust 
under subsection 104(21.2) in respect of a bene- 
ficiary in its return of income for a preceding 
taxation year that 


(1) ended after 1987 and before 1990, or 


(1) began after February 27, 2000 and ended 
before October 18, 2000, or 


(B) the amount determined by multiplying the 
reciprocal of the fraction in paragraph 38(a) that 
applies to the trust for each of the trust’s taxa- 
tion years that includes February 28, 2000 or 
October 18, 2000 by the amount designated by 
the trust under subsection 104(21.2) in respect 
of a beneficiary in its return of income for that 
year, and 
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(i.2) the total of all amounts each of which is 4/3 of 
the amount designated by the trust under subsec- 
tion 104(21.2) in respect of a beneficiary in its re- 
turn of income for a preceding taxation year that 
ended after 1989 and before February 28, 2000 


exceeds 


(ii) the total of all amounts each of which is an 
amount deducted by the trust under paragraph 
(1)(c) by virtue of subparagraph (1)(c)(viii) in 
computing its business investment loss 


(A) from the disposition of property in taxation 
years preceding the year, or 


(B) from the disposition of property other than 
the particular property in the year, 


except that, where a particular amount was included 
under subparagraph 14(1)(a)(v) in the trust’s income 
for a taxation year that ended after 1987 and before 
1990, the reference in subparagraph (1.1) to “’/2” shall, 
in respect of that portion of any amount deducted 
under section 110.6 in respect of the Parggular 
amount, be read as “/3”. 

History: Subparas. 39(10)(b)(i) to.(i.2) amended by 2001, c. 17, subsec. 


23(2), applicable to taxation years that end after February 27, 2000. Those 
subparas. formerly read: 


(i) the total of all amounts each of which is twice the amount desig- 
nated by the trust under subsection 104(21.2) in respect of a benefi- 
Ciary in its return of income for a preceding taxation year ending 
before 1988, 


(i.1) the total of all amounts each of which is 7/2 of the amount des- 
ignated by the trust under subsection 104(21.2) in respect.of a bene- 
ficiary in its return of income for a preceding taxation year ending 
after 1987 and before 1990, and i 

(1.2) the total of all amounts each of which is “/ of the amount des- 
ignated by the trust under subsection 104(21.2) in respect of a bene- 
ficiary in its return of income for a preceding taxation year ending 
after 1989 


The closing words to para. 39(10)(b) added by! 1994, c. 21, subsec. 14(2), 
applicable to 1988 et seq. 


Interpretation Bulletins: IT-484R2: Business investment losses. See 
also list at end of s. 39. 


(11) Recovery of bad debt — Where an amount is re- 
ceived in a taxation year on account of a debt (in this sub- 
section referred to as the “recovered amount’) in respect 
of which a deduction for bad debts had been made under 
subsection 20(4.2) in computing a taxpayer’s income for 
a preceding taxation year, the amount, if any, by which !/2 
of the recovered amount exceeds the amount determined 
under paragraph 12(1)G.1) in respect of the recovered 
amount is deemed to be a taxable capital gain of the tax- 
payer from a disposition of capital property in the year. 

History: Subsec. 39(11) amended by 2001, c. 17, subsec. 23(3), applica- 
ble to taxation years that end after February 27, 2000 except that, for taxa- 
tion years that ended after February 27, 2000 and before October 18, 2000, 


the reference to the fraction “‘'/2” shall be read as a reference to the fraction 
“7/3”, The subsec. formerly read: 


(11) Where an amount is received in a taxation year on account of a 
debt (in this subsection referred to as the “recovered amount”) in 
respect of which a deduction for bad debts had been made under 
subsection 20(4.2) in computing the taxpayer’s income for a preced- 
ing taxation year, the amount, if:any, by which */s of the recovered 
amount exceeds the amount determined under paragraph 12(1)(i.1) 
in respect of the recovered amount shall be deemed to be a taxable 
capital gain of the taxpayer from a disposition of capital property by 
the taxpayer in the year. 


Subsec. 39(11) amended by 1995, c. 3, subsec. 10(3), applicable to 1994 et 
seq. except that, in its application to the 1994 taxation year, it shall be read 
as follows: 


(11) Where an amount is received in a taxation year on account of a 
debt (in this subsection referred to as the “recovered amount’) in 


Income Tax Act, Part I, Division B 


respect.of which a deduction for bad debts had been made under 
subsection 20(4.2) in computing the taxpayer’s income for a preced- 
ing taxation year, the amount, if any, by which */s of the recovered 
amount exceeds the amount determined under paragraph 12(1)(i.1) 
in respect of the recovered amount shall be deemed tobe a taxable 
capital gain of the taxpayer from a disposition of capital property. by 
the taxpayer in the year and, for the purposes of section 110.6, that 
property shall be deemed to have been disposed of by the taxpayer 
on the day on which the taxpayer received the recovered amount. 


Subsec. 39(11) formerly read: 


(11) Recovery of bad debt — Where an amount is received in a 
taxation year on account of a debt (in this subsection referred, to as 
the “recovered amount’) in respect of which a deduction for. bad 
debts under subsection 20(4.2) had been made in computing the tax- 
payer’s income for a preceding taxation year, the amount, if any, by 
which *¥/4 of the recovered amount exceeds the amount determined 
under paragraph 12(1)(i-1) in respect of the recovered amount shall 
be deemed to be a taxable capital gain of the taxpayer from a dispo- 
sition of capital property by the taxpayer in the year and, for the 
purposes of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer. in the year. 


(12) Guarantees — For the purpose of paragraph (1)(c), 
where 


(a) an amount was paid by a taxpayer in respect of a 
debt of a corporation under an arrangement under 
which the taxpayer guaranteed the debt, 


(b) the amount was paid to a person with whom the 
taxpayer was dealing at arm’s length, and 


(c) the corporation was a small business corporation 
(i) at the time the debt was incurred, and 


(ii) at any time in the 12 months before the time an 
amount first became payable by the taxpayer under 
the arrangement in respect of a debt of the 
corporation, 


that part of the amount that is owing to the taxpayer by 
the corporation shall be deemed to be a debt. owing to the 
taxpayer by a small business corporation. 


Related Provisions: 80(2)(1) Sk aeeaie of debt forgiveness rules 
on payment by guarantor. 


History: Subsec. 39(12) added by 1994, c. 7, Sch. II (1994, c. 7, Sch. I 
(1991, c. 49)), subsec. 22(4), applicable to amounts paid after 1985. 


Selected Cases [subsec. 39(12)]: Aylward Estate v. R., [2001] 3 
C.T.C. 2437 (TCC) (Minister ought to be consistent in interpretation and 
application of provision). 


Interpretation Bulletins: IT-484R2: Business investment losses. See 
also list at end of s. 39. 


(13) Repayment of assistance — The total of all 

amounts paid by a taxpayer in a taxation year each of 

which is. 
(a) such part of any assistance described in subpara- 
graph 53(2)(k)(i) in respect of, or for the acquisition 
of, a capital property (other than depreciable property) 
by the taxpayer that was repaid by the taxpayer in the 
year where the repayment is made after the disposition 
of the property by the taxpayer and under an obliga- 
tion to repay all or any part of that assistance, or 


(b) an amount repaid by the taxpayer in the year in 
respect of a capital property (other than depreciable 
property) acquired by the taxpayer that is repaid after 
the disposition thereof by the taxpayer and that would 
have been an amount described in subparagraph 
53(2)(s)(i1) had the repayment been made before the 
disposition of the property, 


shall be deemed to be a capital loss of the taxpayer for the 
year from the disposition of property by the taxpayer in 
the year and, for the purpose of section 110.6, that pro- 
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perty shall be deemed to have been head of by the 
taxpayer in the year. 


Related Provisions: 79(4)(a) — Subsequent payment by debtor follow- 
ing surrender of property deemed to be repayment of assistance. 


History: Subsec. 39(13) added by 1994, ¢. 7, Sch. VII aliens ¢. 24), s. 
11, applicable to 1991 et seq. 


Selected Cases [s. 39]: Hallatt v. R., [2001] 1 C.T:C. 2626 (TCC) 
(Role of experts in valuation’ cases considered); Fortino v. R., [2000] 1 
C.T.C. 349 (FCA); aff g [1997] 2 C.T.C. 2184 (TCC) (Non-competition 
agreement proceeds not capital gain); Lalande v: MNR, [1989] 2 C.T.C. 30 
(FCA) (Losses on loans and guarantees for purpose of establishing school 
and seniors’ home not deductible current expense). 


Definitions [s. 39]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “bank” — 248(1); “Canada” — 255; 
“Canadian-controlled private corporation” — 248(1); “Canadian resource 
property” — 66(15), 248(1); “Canadian security” — 39(6); “‘capital 
gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “capital pro- 
perty” — 54, 248(1); “common-law partner” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “ ; “depre- 
ciable property” — 13(21), 248(1); “disposition” — 248(1); “eligible capi- 
tal property” — 54, 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign 
resource property” — 66(15), 248(1); “individual”, “insurance corpora- 
tion” — 248(1); “life insurance policy” — 138(12), 248(1); “Minister”? — 


248(1); “mutual fund corporation” — 131(8), 248(1); “mutual fund 

, 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “prescribed” — 248(1); “principal amount” — 248(1), 26(1.1); 
“property”, “qualifying environmental trust” —248(1); “received” — 


248(7); “resident in Canada” — 94(3)(a)(vii), 250; “share”, “small busi- 
ness corporation” — 248(1); “taxable capital gain” — 38(a), 248(1); “tax- 
able income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “timber resource property” — 13(21), 248(1); “trust” — 104(1), 
248(1), (3); “unused scientific research and experimental development tax 
credit” — 127.3(2), 248(1);\ “unused share-purchase tax credit” — 
127.2(6), 248(1). 


Interpretation Bulletins [s. 39]: IT-297R2: Gifts in kind to charity and 
others; IT-316: Awards for employees’ suggestions and inventions 
(archived); IT-395R2: Foreign tax credit — capital gains and capital losses 
on foreign property; IT-442R: Bad debts and reserves for doubtful debts; 
Foreign tax credit — foreign-source capital gains and losses; IT-479R: 
Transactions in securities. 


39.1 (1) Definitions — In this section, 


“exempt capital gains balance” of an individual for a 
taxation year that ends before 2005 in respect of a flow- 
through entity means the amount determined by the 
formula 


A-B-C-F 
where 
A is 
(a) if the entity is a trust referred to in any of 
paragraphs (f) to (j) of the definition “flow-through 
entity” in this subsection, the amount determined 


under paragraph 110.6(19)(c) in respect of the indi- 
vidual’s interest or interests therein, and 


(b) in any other case, the lesser of 


(i) /3 of the total of the taxable capital gains that 

resulted from elections made under subsection 
110.6(19) in respect of the individual’s interests 
in or shares of the capital stock of the entity, 
and 


(ii) the amount that would be determined under 
subparagraph (1) if 
(A) the amount designated in the election in 
respect of each interest or share were equal 
to the amount determined by the formula 
D-E 


where 


B 
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D is the fair market value of the interest or 
share at the end of February 22, 1994, 
and 


E is the amount, if any, by which the 
amount designated in the election that 
was made in respect of the interest or 
share exceeds ''/10 of its fair market value 
at the end of February. 22, 1994, and 


(B) this Act were read without reference to 
subsection 110.6(20), 


is the total of all amounts each of which is the amount 
by which the individual’s capital gain for a preceding 
taxation year, determined without reference to subsec- 
tion (2), from the disposition of an interest in or a 
share of the capital stock of the entity was reduced 
under that subsection, and 


iS 


(a) if the entity is a trust described in any of 
paragraphs (d) and (h) to G) of the definition 
“flow-through entity” 


in this subsection, the total 


(1) */2 of the total of all amounts each of which is 
the amount by which the individual’s taxable 
capital gain (determined without reference to 
this section), for a preceding taxation year that 
began after February 27, 2000 and ended before 
October 18, 2000 that resulted from a designa- 
tion made under subsection 104(21) by the 
trust, was reduced under subsection (3), 


(ii) “3 of the total of all amounts each of which 
is the amount by which the individual’s taxable 
capital gain (determined without reference to 
this section), for a preceding taxation year that 
ended before February 28, 2000 that resulted 
from a designation made under subsection 
104(21) by the trust, was reduced under subsec- 
tion (3), 


(iii) the amount claimed by the individual under 
subparagraph 104(21.4)(a)(i1) or (21.7)(b)(i) 
for a preceding taxation year, and 


(iv) twice the total of all amounts each of which 
is the amount by which the individual’s taxable 
capital gain (determined without reference to 
this section) for a preceding taxation year that 
began after October 17, 2000 and that resulted 
from a designation made under subsection 
104(21) by the trust, was reduced under subsec- 
tion (3), 


(b) if the entity is a aittnereHin, the total of 


(1) */2 of the total of 


(A) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s taxable capital gains 
(determined without reference to this sec- 
tion), for its fiscal period that began after 
February 27, 2000 and ended before October 
18, 2000, was reduced under subsection (4), 
and 


(B) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s income from a business 
(determined without reference to this sec- 
tion), for its fiscal period that began after 
February 27, 2000 and ended before October 
18, 2000, was reduced under subsection (5), 
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(ii) 43 of the total of 


(A) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s taxable capital gains 
(determined without reference to this sec- 
tion), for its fiscal period that ended before 
February 28, 2000 and in a preceding taxa- 
tion year was reduced under subsection (4), 
and 


(B) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s income from a business 
(determined without reference to this sec- 
tion), for its fiscal period that ended before 
February 28, 2000 and in a preceding taxa- 
tion year, was reduced under subsection (5), 


(11) the product obtained when the reciprocal of 
the fraction in paragraph 38(a) that applies to 
the partnership for its fiscal period that includes 
February 28, 2000 or October 17, 2000 is multi- 
plied by the total of 


(A) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s taxable capital gains 
(determined without reference to this sec- 
tion), for its fiscal period that includes Feb- 
ruary 28, 2000 or October 17, 2000 and en- 
ded in a preceding taxation year, was 
reduced under subsection (4), and 


(B) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s income from a business 
(determined without reference to this sec- 
tion), for its fiscal period that includes Feb- 
ruary 28, 2000 or October 17, 2000 and en- 
ded in a preceding taxation year was 
reduced under subsection (5), and 


(iv) twice the total of 


(A) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s taxable capital gains 
(determined without reference to this sec- 
tion), for its fiscal period that began after 
October 17, 2000 and ended in a preceding 
taxation year, was reduced under subsection 
(4), and 


(B) the total of all amounts each of which is 
the amount by which the individual’s share 
of the partnership’s income from a business 
(determined without reference to this sec- 
tion), for its fiscal period that began after 
October 17, 2000 and ended in a preceding 
taxation year, was reduced under subsection 
(5), and 


(c) in any other case, the total of all amounts each 
of which is the amount by which the total of the 
individual’s capital gains otherwise determined 
under subsection 130.1(4) or 131(1), subsections 
138.1(3) and (4) or subsection 144(4), as the case 
may be, for a preceding taxation year in respect of 
the entity was reduced under subsection (6), and 


(a) if the entity is a trust described in any of 
paragraphs (g) to (j) of the definition ‘flow- 
through entity” in this subsection, the total of all 
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amounts each of which is an amount included 
before the year in the cost to the individual of a 
property under subsection 107(2.2) or paragraph 
144(7.1)(c) because of the individual’s exempt 
capital gains balance in respect of the entity, and 


(b) in any other case, nil; 


Related Provisions: 39.1(7) — Balance deemed nil after ceasing to be 
shareholder or beneficiary; 53(1)(p) — Addition to ACB after balance ex- 
pires at end of 2004; 53(1)(r) — Increase in ACB immediately before dis- 
posing of all interests or shares of a flow-through entity; 54“adjusted cost 
base’”(c) — ACB adjustment to flow-through entity preserved through dis- 
position and reacquisition; 87(2)(bb.1) — Amalgamation — flow-through 
entity considered to be same corporation; 107(2.2) — Cost bump on distri- 
bution of property from trust that is a flow-through entity; 132.2(1)(G)(@i) 
[to be repealed], 132.2(3)(g)(ii) [draft] — Effect of mutual fund reorgani- 
zation; 144(1) — Employees profit sharing plan — unused portion of a 
beneficiary’s exempt capital gains balance; 144(7.1) — Employees profit 
sharing plan — where property received by beneficiary; 257 — Formulas 
cannot calculate to less than zero. 
History: Paras. (a) and (b) of the description of C in the definition “ex- 
empt capital gains balance” in subsec. 39.1(1) amended by. 2001, c. 17, 
subsec. 24(1), applicable to taxation years that end after February 27, 
2000. The paras. formerly. read: 
xis 
(a) if the entity is a trust described in any of paragraphs (d) 
and (h) to (j) of the definition “flow-through entity” in this 
subsection, 4/3 of the total of all amounts each of which is 
the amount by which the individual’s taxable capital gain 
otherwise determined for a preceding taxation year that re- 
sulted from, a designation made under subsection 104(21) 
by the trust was reduced under subsection (3), 


(b) if the entity is a partnership, 43 of the total of all 
amounts each of which is 


(i) the amount by which the individual’s share other- 
wise determined of the partnership’s taxable capital 
gains for its fiscal period that ended in a preceding tax- 
ation year was reduced under subsection (4), or 


(ii) the amount by which the individual’s share other- 
wise determined of the partnership’s income from a 
business for its fiscal period that ended in a preceding 
taxation year was reduced under subsection (5), and 


The element F and its description added to the definition “exempt capital 
gains balance” in subsec. 39.1(1) by 1998, c. 19, subsec. 88(2), applicable 
to 1994 et seq. 


‘flow-through entity’ means 
(a) an investment corporation, 
(b) a mortgage investment corporation, 
(c) a mutual fund corporation, 
(d) a mutual fund trust, 
(e) a partnership, 


(f) a related segregated fund trust for the purpose of 
section 138.1, 


(g) a trust governed by an employees profit sharing 
plan, 


(h) a trust maintained primarily for the benefit of em- 
ployees of a corporation or 2 or more corporations that 
do not deal at arm’s length with each other, where one 
of the main purposes of the trust is to hold interests in 
shares of the capital stock of the corporation or corpo- 
rations, as the case may be, or any corporation not 
dealing at arm’s length therewith, 


(i) a trust established exclusively for the benefit of one 
or more persons each of whom was, at the time the 
trust was created, either a person from whom the trust 
received property or a creditor of that person, where 
one of the main purposes of the trust is to secure the 
payments required to be made by or on behalf of that 
person to such creditor, and 
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(j) a trust all or substantially all of the properties of 
which consist of shares of the capital stock of a corpo- 
ration, where the trust was established pursuant to an 
agreement between 2 or more shareholders of the cor- 
poration and one of the main purposes of the trust 1s to 
provide for the exercise of voting rights in respect of 
those shares pursuant to that agreement. 
Related Provisions: 54‘adjusted cost base”(c) — ACB adjustment pre- 
served through disposition and reacquisition; 87(2)(bb.1) — Amalgama- 
tion — flow-through entity considered to be same _ corporation; 
107(2.2) — Cost bump on distribution of property from trust that is a 
flow-through entity. See also Definitions at end of 39.1. 


History: Subsec. 39.1(1) added by 1995, c. 3, s. 11, applicable to 1994 er 
seq. 


(2) Reduction of capital gain — Where at any time 
after February 22, 1994 an individual disposes of an inter- 
est in or a share of the capital stock of a flow-through 
entity, the individual’s capital gain, if any, otherwise de- 
termined for a taxation year from the disposition shall be 
reduced by such amount as the individual claims, not ex- 
ceeding the amount determined by the formula 


ABE G 
where 


A is the exempt capital gains balance of the individual 
for the year in respect of the entity, 


B is 


(a) if the entity made a designation under subsec- 
tion 104(21) in respect of the individual for the 
year, twice the amount, if any, claimed under sub- 
section (3) by the individual for the year in respect 
of the entity, 


(b) if the entity is a partnership, twice the total of 


(1) the amount, if any, claimed under subsection 
(4) by the individual for the year in respect of 
the entity, and 


(11) the amount, if any, claimed under subsec- 
tion (5) by the individual for the year in respect 
of the entity, and 


(c) in any other case, the amount, if any, claimed 
under subsection (6) by the individual for the year 
in respect of the entity, and 


C is the total of all reductions under this subsection in 
the individual’s capital gains otherwise determined for 
the year from the disposition of other interests in or 
shares of the capital stock of the entity. 

Related Provisions: 39.1(6) — Reduction of capital gains on ongoing 
basis; 110.6(19)-(30) — Election to trigger capital gains exemption; 
132.2(1)G)Gi) [to be repealed], 132.2(3)(g)(1) [draft] — Effect of mutual 
fund reorganization; 257 — Formula cannot calculate to less than zero. 
History: Paras. (a) and (b) of the description of B in subsec. 39.1(2) 
amended by replacing the reference to the expression ““/3 of” with a refer- 
ence to the word “twice”, by 2001, c. 17, subsec. 24(2), applicable to taxa- 
tion years that end after February 27, 2000 except that, where the taxation 
year of an entity that ends in the taxpayer’s taxation year includes Febru- 
ary 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of 
the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
entity for its taxation year that ends in the taxpayer’s taxation year, multi- 
plied by”. 

Subsec. 39.1(2) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(3) Reduction of taxable capital gain — The taxable 
capital gain otherwise determined under subsection 
104(21) of an individual for a taxation year as a result of a 
designation made under that subsection by a flow-through 
entity shall be reduced by such amount as the individual 


S. 39.1(5)(b) 


claims, not exceeding '/2 of the individual’s exempt capi- 
tal gains balance for the year in respect of the entity. 


Related Provisions: 104(21.4)-(21.7) — Transitional rule for 2000 
capital gains rate changes. 


History: Subsec. 39.1(3) amended by replacing the reference to the frac- 
tion “/s” with a reference to the fraction “'/”, by 2001, c. 17, subsec. 
24(3), applicable to taxation years that end after February 27, 2000 except 
that, where the taxation year of an entity that ends in the taxpayer’s taxa- 
tion year includes February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the reference to the 
fraction ‘'/2” shall be read as a reference to the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the entity for its taxation year that 
ends in the taxpayer’s taxation year. 


Subsec. 39.1(3) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(4) Reduction in share of partnership’s taxable 
capital gains — An individual’s share otherwise deter- 
mined for a taxation year of a taxable capital gain of a 
partnership from the disposition of a property (other than 
property acquired by the partnership after February 22, 
1994 in a transfer to which subsection 97(2) applied) for 
its fiscal period that ends after February 22, 1994 and in 
the year shall be reduced by such amount as the indivi- 
dual claims, not exceeding the amount determined by the 
formula 


ALB 
where 


A. is '/ of the individual’s exempt capital gains balance 
for the year in respect of the partnership, and 


B is the total of amounts claimed by the individual under 
this subsection in respect of other taxable capital gains 
of the partnership for that fiscal period. 

Related Provisions: 39.1(1)“exempt capital gains» balance”C(b)(i), 


39.1(2)B(b)G) — Reduction in balance to reflect application of subsec. 
(4); 257 — Formula cannot calculate to less than zero. 


History: The description of A in subsec. 39.1(4) amended by replacing 
the reference to the fraction “*/s” with a reference to the fraction “2”, by 
2001, c. 17, subsec. 24(4), applicable to taxation years that end after Keb- 
ruary 27, 2000 except that, where the taxation year of an entity that ends in 
the taxpayer’s taxation year includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 
2000, the reference to the fraction “*'/2” shall be read as a reference to the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the entity 
for its taxation year that ends in the taxpayer’s taxation year. 


Subsec. 39.1(4) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(5) Reduction in share of partnership’s income 
from a business — An individual’s share otherwise 
determined for a taxation year of the income of a partner- 
ship from a business for the partnership’s fiscal period 
that ends in the year and the individual’s share of the part- 
nership’s taxable capital gain, if any, arising under para- 
graph 14(1)(b) shall be reduced by such amount as the 
individual claims, not exceeding the lesser of 


(a) the amount, if any, by which '/2 of the individual’s 
exempt capital gains balance for the year in respect of 
the partnership exceeds the total of 


(i) the amount, if any, claimed under subsection (4) 
by the individual for the year in respect of the part- 
nership, and 


(i1) all amounts, if any, claimed under this subsec- 
tion by the individual for the year in respect of 
other businesses of the partnership, and 


(b) the amount determined by the formula 


A X (B/C) 


where 
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A is the amount included under paragraph 14(1)(b) in 
computing the income of the partnership from the 
business for the fiscal period, 


B is the amount that would otherwise be the indivi- 
dual’s share of the partnership’s income from the 
business for the fiscal period, and 


C is the partnership’s income from the business for 
the fiscal period. 


Related Provisions: 39.1(1)“exempt capital gains balance’C(b)(ii), 
39.1(2)B(b)(ii) — Reduction in balance to reflect application of subsec. 
(4). 

History: Subsec. 39.1(5) amended by 2001, c. 17, subsec. 24(5), applica- 
ble to taxation years that end after February 27, 2000 except that where the 
taxation year of an entity that ends in the taxpayer’s taxation year includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, 


(a) the reference to the fraction “'/2” shall be read as a reference to the 
fraction in para. 14(1)(b), as amended by 2001, c. 17, that applies to 
the entity for its taxation year that ends in the taxpayer’s taxation year; 
and 


(b) subpara. 39.1(5)(a)(@) shall be read as follows: 


“(i) the amount, if any, claimed under subsection (4) by the in- 
dividual for the year in respect of the partnership multiplied by 
the fraction obtained when the fraction in paragraph 14(1)(b) 
applicable to the entity for its taxation year that ends in the tax- 
payer’s taxation year is divided by the fraction in paragraph 
38(a) that applies to the entity for that taxation year.” 


Subsec. 39.1(5) formerly read: 


(5) An individual’s share otherwise determined for a taxation year 
of the income of a partnership from a business for the partnership’s 
fiscal period that ends in the year and the individual’s share of the 
partnership’s taxable capital gain, if any, arising under subpara- 
graph 14(1)(a)(v) shall be reduced by such amount as the individual 
claims, not exceeding the lesser of 


(a) the amount, if any, by which */4 of the individual’s exempt 
capital gains balance for the year in respect of the partnership 
exceeds the total of 


(i) the amount, if any, claimed under subsection (4) by the 
individual for the year in respect of the partnership, and 


(11) all amounts, if any, claimed under this subsection by the 
individual for the year in respect of other businesses of the 
partnership, and 


(b) the amount determined by the formula 


B 
Ade 
C 


where 


A is the amount included under subparagraph 14(1)(a)(v) in 
computing the income of the partnership from the business 
for the fiscal period, 


Bis the amount that would otherwise be the individual’s 
share of the partnership’s income from the business for the 
fiscal period, and 


Cis the partnership’s income from the business for the fiscal 
period. 


Subsec. 39.1(5) added by 1995, c..3, s. 11, applicable to 1994 et seq. 


(6) Reduction of capital gains — The total capital 
gains otherwise determined under subsection 130.1(4) or 
131(1), subsections 138.1(3) and (4) or subsection 144(4), 
as the case may be, of an individual for a taxation year as 
a result of one or more elections, allocations or designa- 
tions made after February 22, 1994 by a flow-through en- 
tity shall be reduced by such amount as the individual 
claims, not exceeding the individual’s exempt capital 
gains balance for the year in respect of the entity. 


Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 
39.1(2)B(c) — Reduction in balance to reflect application of subsec. (4). 


History: Subsec. 39.1(6) added by 1995, c. 3, s. 11, applicable to 1994 et 
seq. 


Income Tax Act, Part I, Division B 


(7) Nil exempt capital gains balance — Notwith- 
standing subsection (1), where at any time an individual 
ceases to be a member or shareholder of, or a beneficiary 
under, a flow-through entity, the exempt capital gains bal- 
ance of the individual in respect of the entity for each tax- 
ation year that begins after that time is deemed to be nil. 


Related Provisions: 53(1)(r) — Increase in ACB on disposition before 
2005. ) 
History: Subsec. 39.1(7) added by 1995, c. 3, s. 11, applicable to 1994 et 
seq. 

Definitions [s. 39.1]: “amount” — 248(1); “capital gain” — 39(1)(a), 
248(1); “disposition” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “exempt capital gains balance” — 39.1(1), (7); “fiscal pe- 
riod” — 249(2)(b), 249.1; “flow-through entity” —39.1(1); “indivi- 
dual” — 248(1); “investment corporation” — 130(3)(a), 248(1); “mort- 
gage investment corporation” — 130.1(6),  248(1); “mutual fund 
corporation” — 131(8), (8.1), 248(1); “mutual fund trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “person” — 
248(1); “related segregated fund trust” — 138.1(1)(a); “share” — (of cor- 
poration) 248(1); “share” — (of partnership’s gains) 39.1(4); “share- 
holder” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxation 
year” —- 11(2), 249; “trust” — 104(1), 248(1). 


40. (1) General rules [gain and loss calculation] — 
Except as otherwise expressly provided in this Part 


(a) a taxpayer’s gain for a taxation year from the dis- 
position of any property is the amount, if any, by 
which 


(i) if the property was disposed of in the year, the 
amount, if any, by which the taxpayer’s proceeds 
of disposition exceed the total of the adjusted cost 
base to the taxpayer of the property immediately 
before the disposition and any outlays and ex- 
penses to the extent that they were made or in- 
curred by the taxpayer for the purpose of making 
the disposition, or 


(11) if the property was disposed of before the year, 
the amount, if any, claimed by the taxpayer under 
subparagraph (iii) in computing the taxpayer’s gain 
for the immediately preceding year from the dispo- 
sition of the property, 


exceeds 


(111) subject to subsection (1.1), such amount as the 
taxpayer may claim 


(A) in the case of an individual (other than a 
trust) in prescribed form filed with the tax- 
payer’s return of income under this Part for the 
year, and 


(B) in any other case, in the taxpayer’s return of 
income under this Part for the year, 


as a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect 
of such of the proceeds of disposition of the 
property that are payable to the taxpayer after 
the end of the year as can reasonably be re- 
garded as a portion of the amount determined 
under subparagraph (i) in respect of the pro- 
perty, and 


(D) an amount equal to the product obtained 
when '/s of the amount determined under sub- 
paragraph (i) in respect of the property is multi- 
plied by the amount, if any; by which 4 exceeds 
the number of preceding taxation years of the 
taxpayer ending after the disposition of the pro- 
perty; and 
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Selected Cases [subpara. 40(1)(a)(iii)]: Regina Shoppers Mall Ltd. v. 
Canada, [1991] 1 C.T.C. 297 (FCA) (Taxpayer entitled to file return in- 
consistent with Minister’s assessment for previous year). 


Selected Cases [para. 40(1)(a)]: Sénécal (J.G.) vy. MNR, [1993] 2 
C.T.C. 2218 (TCC) (Proceeds of disposition of land equal to cash and face 
value of promissory note received, despite evidence that note’s value nil); 
Bodrug Estate vy. Canada, [1991] 2 C.T.C. 347 (FCA) (Damages paid 
under lawsuit in respect of provincial securities statute not part of cost of 
shares deemed disposed of upon death); Watkins v. Canada, [1990] 2 
C.T.C. 205 (FCTD) (Maintenance cost of race horse not included in ad- 
justed cost base of horse). 


(b) a taxpayer’s loss for a taxation year from the dis- 
position of any property is, 


(i) if the property was disposed of in the year, the 
amount, if any, by which the total of the adjusted 
cost base to the taxpayer of the property immedi- 
ately before the disposition and any outlays and ex- 
penses to the extent that they were made or in- 
curred by the taxpayer for the purpose of making 
the disposition, exceeds the taxpayer’s proceeds of 
disposition of the property, and 


(ii) in any other case, nil. 


Related Provisions: 7(1.3)— Order of disposition of securities ac- 
quired under: stock option agreement; 40(1.1) — Reserve where farm pro- 
perty transferred to child; 40(2) — Limitations; 40(3.3), (3.4) — Limita- 
tion on loss where property acquired by affiliated person; 44(1) — 
Exchanges of property; 53(1)(n) — Survey and valuation costs for disposi- 
tion included in adjusted cost base; 69(11) — Deemed proceeds of dispo- 
sition; 72(1)(c) — No reserve for year of death; 79.1(3), (6)(c) — Capital 
gains reserve where property repossessed by creditor; 84.1(2.1) — Non- 
arm’s length sale of shares; 87(2)(e) — Amalgamations — capital pro- 
perty; 87(2)(m) — Amalgamations — proceeds not due until after end of 
year; 87(2)(11) — Amalgamations — continuation of predecessor corpora- 
tions; 88(1)(d)(i)(C) — Winding-up; 100(2) — Gain from disposition of 
interest in partnership; 104(6) — Reduction in loss where property dis- 
posed of owned by a trust; 112(3) — Loss on share that is capital property. 


History: Cl. 40(1)(a)(iii)(C) amended by 1995, c. 21, subsec. 11(1), appli- 
cable to taxation years that end after February 21, 1994. The clause for- 
merly read: 


(C) a reasonable amount as a reserve in respect of such of the pro- 
ceeds of disposition of the property that are not due to the taxpayer 
until after the end of the year as may reasonably be regarded as a 
portion of the amount determined. under subparagraph (1) in respect 
of the property, and 


Selected Cases [subsec. 40(1)]: Canada v. Young, [1989] 1 C.T.C. 
421 (FCA) (Cost of subscriptions to investment publications not 
deductible); Pineo v. R., [1986] 2 C.T.C. 71 (FCTD) (Demand promissory 
note in consideration for shares “due” immediately); R. v. Sterling, [1985] 
1 C.T.C. 275 (FCA) (Interest and storage charges for gold bullion ex- 
cluded from adjusted cost base); R. v. Derbecker, [1984] C.T.C. 606 
(FCA) (Demand promissory note “due” immediately). 


I.T. Application Rules: 26(3), 26(11). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-95R: Foreign 
exchange gains and losses; IT-99R5: Legal and accounting fees; IT- 
104R2: Deductibility of fines or penalties; IT-220R2: Capital cost allow- 
ance — proceeds of disposition of depreciable property; IT-236R4: 
Reserves — disposition of capital property (archived); IT-259R4: Ex- 
changes of property; IT-268R4: Jnter vivos transfer of farm property to 
child; IT-328R3: Losses on shares on which dividends have been received; 
IT-426: Shares sold subject to an earnout agreement; IT-461: Forfeited de- 
posits (archived); IT-467R2: Damages, settlements, and similar payments; 
IT-505:, Mortgage foreclosures and conditional sales repossessions 
(archived). 

Information Circulars: 88-2, paras. 24, 27: General anti-avoidance 
rule — section 245 of the Income Tax Act. 

Forms: T2 SCH 13: Continuity of reserves; T3 Sched. 2: Reserves on 
dispositions of capital property; T2017: Summary of reserves on disposi- 
tions of capital property; T2069: Election in respect of amounts not de- 
ductible as reserves for the year of death; T4037; Capital gains [guide]; 
T4091: Return of securities transactions [guide]; T5008: Statement of se- 
curities transactions. 


(1.01) [Reserve on] Gift of non-qualifying secur- 
ity — A taxpayer’s gain for a particular taxation year 


S. 40(1.1) 


from a disposition of a non-qualifying security of the tax- 
payer (as defined in subsection 118.1(18)) that is the mak- 
ing of a gift (other than an excepted gift, within the mean- 
ing assigned by subsection 118.1(19)) to a. qualified 
donee (as defined in subsection 149.1(1)) is the amount, if 
any, by which 


(a) where the disposition occurred in the particular 
year, the amount, if any, by which the taxpayer’s pro- 
ceeds of disposition exceed the total of the adjusted 
cost base to the taxpayer of the security immediately 
before the disposition and any outlays and expenses to 
the extent they were made or incurred by the taxpayer 
for the purpose of making the disposition, and 


(b) where the disposition occurred in the 60-month pe- 
riod that ends at the beginning of the particular year, 
the amount, if any, deducted under paragraph (c) in 
computing the taxpayer’s gain for the preceding taxa- 
tion year from the disposition of the security 


exceeds 


(c) the amount that the taxpayer claims in prescribed 
form filed with the taxpayer’s return of income for the 
particular year, where the taxpayer is not deemed. by 
subsection 118.1(13) to have made a gift of property 
before the end of the particular year as a consequence 
of a disposition of the security by the donee or as a 
consequence of the security ceasing to be a non-quali- 
fying security of the taxpayer before the end of the 
particular year. 


>roposed A mendment — — 40(1.01)(c) 


amount that the axpayer claims in prescribed 
h the taxpayer’s return of income for 
the particular year, not Heyy als oe enlace amount 


, he hiss the security byt the donee 
a4: the Heart ceasing to be a 


lized on te eae of! a eit of a ee 
’, as defined for the purposes of sections 110.1 and 
those sections until ; a subsequent. time when the security ceases 
to be a non-qualifying security or it is disposed of by the do- 
nee. The reserve available in subsection 40(1.01) allows the re- 
sulting inclusion in income to be deferred until the year that 
includes the subsequent time, unless the CBee first becomes 
non-resident « or tax-exempt. — — 


Paragraph 40( 1.01)(c) is amended 4d Checaucatal to the addition 

f new subsections 248(30) to (33), for gifts made after De- 
cember 20, 2002, to provide that the reserve claimed by the 
taxpayer may not exceed the eligible amount of the gift. For 
additional details, see the commentary to subsecdon 248(30) 
regarding the eligible amount of a gift. 


Related Provisions: 72(1)(c)—No reserve for year of death; 
87(2)(m.1) — Amalgamation — continuing corporation; 110.1(6), 
118.1013) Donation of —non-qualifying security disallowed; 


248(30)—(33) — Determination of eligible amount of gift. 

History: Subsec. 40(1.01) added by 1998, c. 19, s. 8, applicable to 1997 
et seq. 

(1.1) [Farm or small business] Property disposed 
of to a child — Where the property referred to in sub- 
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paragraph (1)(a)(ili) is property that the taxpayer disposed 
of to the taxpayer’s child, who was resident in Canada 
immediately before the disposition, and was 


(a) any land in Canada or depreciable property in Can- 
ada of a prescribed class that was, immediately before 
the disposition, used by the taxpayer, the taxpayer’s 
spouse or common-law partner, or any of the tax- 
payer's children in the business of farming, 


(b) immediately before the disposition, a share of the 
capital stock of a family farm corporation of the tax- 
payer or an interest in a family farm partnership of the 
taxpayer, or 


(c) immediately before the disposition, a share of the 
capital stock of a small business corporation of the 
taxpayer, 
in computing the amount of any claim in respect of that 
property under subparagraph (1)(a)(iu1), that subparagraph 
shall be read as if the references therein to “Ys” and “4” 
were references to “'/i0” and “9” respectively. 
Related Provisions: 40(8), 70(10) — Extended meaning of “child”. 
History: Para. 40(1.1)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 
property (archived); IT-268R4: /nter vivos transfer of farm property to 
child; IT-328R3: Losses on shares on which dividends have been received. 


(2) Limitations — Notwithstanding subsection (1), 


(a) [reserve — limitations] — subparagraph 
(1)(a)(ii1) does not apply to permit a taxpayer to claim 
any amount under that subparagraph in computing a 
gain for a taxation year if 


(1) the taxpayer, at the end of the year or at any 
time in the immediately following year, was not 
resident in Canada or was exempt from tax under 
any provision of this Part, or 


(11) the purchaser of the property sold is a corpora- 
tion that, immediately after the sale, 


(A) was controlled, directly or indirectly, in any 
manner whatever, by the taxpayer, 


(B) was controlled, directly or indirectly, in any 
manner whatever, by a person or group of per- 
sons by whom the taxpayer was controlled, di- 
rectly or indirectly, in any manner whatever, or 


(C) controlled the taxpayer, directly or indi- 
rectly, in any manner whatever, where the tax- 
payer is a corporation; 


Proposed Addition — 40(2)(a)(iii) 
(iii) the purchaser of the property sold is a part- 
nership in which the taxpayer was, immediately _ 
after the sale, a majority interest partner; _ 


Application: The February 27, 2004 draft legislation, subsec. 15(2), 
will add subpara. 40(2)(a)(iii), applicable to sales that occur after De- 
cember 20, 2002. 


Technical Notes (December 20, 2002): Paragraph 
40(2)(a) generally restricts a taxpayer’s ability to claim a capi- 
tal gains reserve in respect of properties disposed of to a non- 
resident or to a corporation that controlled the taxpayer or was — 
controlled by the taxpayer. Paragraph 40(2)(a) is amended in 
respect of dispositions of property that occur after December 
20, 2002, to provide that a capital gains reserve will also not be 
allowed to a taxpayer where the purchaser of the property is a 
partnership of which the taxpayer is a majority interest partner. 


Related Provisions: 256(5.1), (6.2)— Controlled directly or indi- 
rectly — control in fact. 


i) 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 

property (archived). 
(b) [principal residence] — where the taxpayer is 
an individual, the taxpayer’s gain for a taxation year 
from the disposition of a property that was the tax- 
payer’s principal residence at any time after the date 
(in this section referred to as the “acquisition date”) 
that is the later of December 31, 1971 and the day on 
which the taxpayer last acquired or reacquired it, as 
the case may be, is the amount determined by the 
formula 


where 


A is the amount that would, if this Act were read 
without reference to this paragraph and subsections 
110.6(19) and (21), be the taxpayer’s gain there- 
from for the year, 


Bis one plus the number of taxation years that end 
after the acquisition date for which the property 
was the taxpayer’s principal residence and during 
which the taxpayer was resident in Canada, 


C is the number of taxation years that end after the 
acquisition date during which the taxpayer owned 
the property whether jointly with another person or 
otherwise, and 

D is 

(1) where the acquisition date is before February 
23, 1994 and the taxpayer or a spouse or com- 
mon-law partner of the taxpayer elected under 
subsection 110.6(19) in respect of the property 
or an interest therein that was owned, immedi- 
ately before the disposition, by the taxpayer, */3 
of the lesser of 


(A) the total of all amounts each of which is 
the taxable capital gain of the taxpayer or of 
a spouse or common-law partner of the tax- 
payer that would have resulted from an elec- 
tion by the taxpayer or spouse or common- 
law partner under subsection 110.6(19) in 
respect of the property or interest if 


(1) this Act were read without reference 
to subsection 110.6(20), and 


(II) the amount designated in the election 
were equal to the amount, if any, by 
which the fair market value of the pro- 
perty or interest at the end of February 
22, 1994 exceeds the amount determined 
by the formula 


E=1.1F 
where 


E is the amount designated in the elec- 
tion that was made in respect of the 
property or interest, and 


F is the fair market value of the pro- 
perty or interest at the end of Febru- 
ary 22, 1994, and 


(B) the total of all amounts each of which is 
the taxable capital gain of the taxpayer or of 
a spouse or common-law partner of the tax- 
payer that would have resulted from an elec- 
tion that was made under subsection 
110.6(19) in respect of the property or inter- 
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est if the property were the principal resi- 
dence of neither the taxpayer nor the spouse 
or common-law partner for each particular 
taxation year unless the property was desig- 
nated, in a return of income for the taxation 
year that includes February 22, 1994 or for a 
preceding taxation year, to be the principal 
residence of either of them for the particular 
taxation year, and 


(11) in any other case, zero; 


Related Provisions: 40(4) — Disposal of principal residence to spouse 
or trust for spouse; 40(5) — Where principal residence is property of trust 
for spouse; 40(6) — Special rule re principal residence; 40(7.1) — Capital 
gains exemption election ignored for purposes of determining when pro- 
perty last acquired; 45(3) — Election re principal residence; 257 — 
Formula amounts cannot calculate to less than zero. 

History: The description of D in para. 40(2)(b) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, 
applicable to 2001 ef seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner’. 


Para. 40(2)(b) amended by 1995, c. 3, subsec. 12(1), applicable to disposi- 
tions that occur after February 22, 1994. Para. (b) formerly read: 


-(b) where the taxpayer is an individual, the taxpayer’s gain for a 
taxation year from the disposition of a property that was the tax- 
payer’s principal residence at any time after the date, (in this section 
referred to as the “acquisition date”) that is the later of December 
31, 1971 and the day on which the taxpayer last acquired or reac- 
quired it, as the case may be, is the taxpayer’s gain therefrom for the 
year otherwise determined minus that proportion thereof that 


(1) one plus the number of taxation years ending after the acqui- 
sition date for which the property was the taxpayer’s principal 
residence and during which the taxpayer was resident in 
Canada, 
is of 

(ii) the number of taxation years ending after the acquisition 
date during which the taxpayer owned the property whether 
jointly with another person or otherwise; 


Selected Cases [para. 40(2)(b)]: Mintenko v. Canada, [1989] 1 C.T.C. 
40 (FCTD) (Only portion of farm land necessary to use and enjoyment of 
principal residence). 


1.T. Application Rules: 26.1(1) (change of use of property before 1972). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: In- 
ter vivos transfer of farm property to child; IT-332R: Personal-use pro- 
perty (archived). 


Forms: T2091: Designation of a property as a principal residence by an 
individual; T2091(IND)WS: Principal residence worksheet. 


(c) [land used in farming business] — where the 
taxpayer is an individual, the taxpayer’s gain for a tax- 
ation year from the disposition of land used in a farm- 
ing business carried on by the taxpayer that includes 
property that was at any time the taxpayer’s principal 
residence is 


(i) the taxpayer’s gain for the year, otherwise deter- 
mined, from the disposition of the portion of the 
land that does not include the property that was the 
taxpayer’s principal residence, plus the taxpayer’s 
gain for the year, if any, determined under para- 
graph (b) from the disposition of the property that 
was the taxpayer’s principal residence, or 

(ii) if the taxpayer so elects in prescribed manner in 
respect of the land, the taxpayer’s gain for the year 
from the disposition of the land including the pro- 
perty that was the taxpayer’s principal residence, 
determined without regard to paragraph (b) or sub- 
paragraph (i) of this paragraph, less the total of 


(A) $1,000, and 


(B) $1,000 for each taxation year ending after 
the acquisition date for which the property was 
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the taxpayer’s principal residence and during 
which the taxpayer was resident in Canada; 


Related Provisions: 40(4) — Disposal of principal residence to spouse 
or trust for spouse. 


Regulations: 2300 (prescribed manner). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: Jn- 
ter vivos transfer of farm property to child; [T-332R: Personal-use pro- 
perty (archived). 
(d) [disposition of bond] — where the taxpayer is 
a corporation, its loss for a taxation year from the dis- 
position of a bond or debenture is its loss therefrom 
for the year otherwise determined, less the total of 
such amounts received by it as, on account or in lieu 
of payment of, or in satisfaction of interest thereon as 
were, by virtue of paragraph 81(1)(m), not included in 
computing its income; 
(e) [disposition to controller or controlled cor- 
poration] — [Repealed] 
History: Para. 40(2)(e) repealed by 1998, c. 19, subsec. 89(1), applicable, 
subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 


260), to dispositions of property that occur after April 26, 1995. The para. 
formerly read: 


(e) where the taxpayer is a corporation, its loss otherwise deter- 
mined from the disposition of any property disposed of by it to 


(1).a person by whom it was controlled, directly or indirectly in 
any manner whatever, or 


(ii) a corporation that was controlled, directly or indirectly in 
any manner whatever, by a person described in subparagraph 


(i), 
is nil; 
Seiected Cases [para. 40(2)(e)]: Reeson Investments Ltd. v. Canada, 
[1990] 2 C.T.C. 190 (FCTD) (Conversion of capital loss to business in- 


vestment loss prevented in transactions between associated companies; 
transfers of business investment loss permitted). 


(e.1) [disposition of debt of related person] — a 
taxpayer’s loss, if any, from the disposition at any 
time to a particular person or partnership of an obliga- 
tion that was, immediately after that time, payable by 
another person or partnership to the particular person 
or partnership is nil where the taxpayer, the particular 
person or partnership and the other person or partner- 
ship are related to each other at that time or would be 
related to each other at that time if paragraph 80(2)(j) 
applied for the purpose of this paragraph; 

Related Provisions: 40(2)(e.2), 40(2)(g)(ii) — Further limitations on 

loss on disposition of debt; 53(1)(f.1), (f.11) — Addition to adjusted cost 


base; 54“superficial loss’(e)— Superficial loss rule does not apply; 
80.01(8) — Deemed settlement after debt parking. 


History: Para. 40(2)(e.1) added by 1995, c. 21, subsec. 11(2), applicable 
to dispositions that occur after July 12, 1994, other than dispositions pur- 
suant to agreements in writing entered into before July 13, 1994. 


1.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since 
June 18, 1971). 


(e.2) [settlement of commercial obligation] — a 
taxpayer’s loss on the settlement or extinguishment of 
a particular commercial obligation (in this paragraph 
having the meaning assigned by subsection 80(1)) is- 
sued by a person or partnership and payable to the tax- 
payer shall, where any part of the consideration given 
by the person or partnership for the settlement or ex- 
tinguishment of the particular obligation consists of 
one or more other commercial obligations issued by 
the person or partnership to the taxpayer, be deemed to 
be the amount determined by the formula 
(B-C) 


19 0, Seas conan aoe) 
B 


where 
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A is the amount, if any, that would be the taxpayer’s 
loss from the disposition of the particular obliga- 
tion if this Act were read without reference to this 
paragraph, 

Bis the total fair market value of all the considera- 
tion given by the person or partnership for the set- 
tlement or extinguishment of the particular obliga- 
tion, and 


C is the total fair market value of the other 
obligations; 
Related Provisions: 40(2)(e.2), 40(2)(g)(ii) — Further limitations on 
loss on disposition of debt; 53(1)(f:12) — Addition to adjusted cost base; 
80(2)(h) — Application of debt forgiveness rules; 257 — Formula cannot 
calculate to less than zero. 


History: Para. 40(2)(e.2) added by 1995; c. 21, subsec. 11(2), applicable 
to dispositions that occur after December 20, 1994, other than dispositions 
pursuant to agreements in writing entered into before December 21, 1994. 


1.T. Application Rules: 26(5)(c)(ii)(A). (where property. owned since 
June 18, 1971). 
(f) [right to a prize] —a taxpayer’s gain or loss 
from the disposition of 
(1) a chance to win a prize or bet, or 


(i1) a right to receive an amount as a prize or as 
winnings on a bet, 


in connection with a lottery scheme or a pool system 
of betting referred to in section 205 of the Criminal 
Code is nil; 
Interpretation Bulletins: IT-213R: Prizes from lottery schemes, pool 
system betting and giveaway contests; IT-404R: Payments to lottery ticket 
vendors. 
(g) [various losses deemed nil] — a taxpayer’s 
loss, if any, from the disposition of a property, to the 
extent that it is 


(i) a superficial loss, 


(11) a loss from the disposition of a debt or other 
right to receive an amount, unless ‘the debt or right, 
as the case may be, was acquired by the taxpayer 
for the purpose of gaining or producing income 
from a business or property (other than exempt in- 
come) or as consideration for the disposition of 
capital property to a person with whom the tax- 
payer was dealing at arm’s length, 
Selected Cases [subpara. 40(2)(g)(ii)]: Poirier v. R., [2001] 1 C.T.C. 
2253 (TCC) (Where no possibility of gaining or producing income, no 
ABIL); W.F. Botkin Construction Ltd. v. Canada, [1993] 1 C.T.C. 2765 
(TCC) (Loss on loan guarantee nil where no commercial reality to transac- 
tion other than to benefit taxpayer’s children). 
(iii) a loss from the disposition of any personal-use 
property of the taxpayer (other than listed personal 
property or a debt referred to in subsection 50(2)), 
or 


(iv) a loss from the disposition of property to 


(A) a trust governed by a deferred profit sharing 
plan, an employees profit sharing plan or a reg- 
istered retirement income fund under which the 
taxpayer is a beneficiary or immediately after 
the disposition becomes a beneficiary, or 


(B) a trust governed by a registered retirement 
savings plan under which the taxpayer or the 
taxpayer's spouse or common-law partner is an 
annuitant or becomes, within 60 days after the 
end of the taxation year, an annuitant, 
is nil; 
Related Provisions: 3(b)(ii)— Limitation on use of listed personal 


property losses; 13(21.2) — Superficial loss rule for depreciable property; 
18(13)—(16) — Superficial loss in moneylending business or adventure in 
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nature of trade; 40(2)(e.1) — Limitation on loss where commercial obliga- 
tion disposed of in exchange for another commercial obligation; 40(3.3), 
(3.4) — Limitation on loss where property acquired by affiliated person; 
41 — Listed personal property losses can offset listed personal property 
gains; 53(1)(f)— Addition to adjusted cost base — superficial loss; 
80(1) — “Unrecognized loss”; 112(3)-(4.22) — Reduction in capital loss 
on shares where dividends previously paid. 
History: Cl. 40(2)(g)(iv)(A) amended by 2001, c. 17, subsec. 25(1), ap- 
plicable to 1998 et seg. Cl. 40(2)(g)(iv)(A) formerly read: 
(A) a trust governed by a plan or fund referred to in any of subpara- 
graphs (e)(ii) to (iv) of the definition “disposition” in section 54 
under which the taxpayer is a beneficiary or immediately after the 
disposition becomes a beneficiary, or 
Clause 40(2)(g)(iv)(B) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 
Selected Cases [para. 40(2)(g)]: Graphic Packaging Canada Corp. v. 
R., [2001] 4 C.T.C. 2399 (TCC) (Superficial loss not created when substi- 
tuted property not owned. by seller at relevant time); Boudreau vy. R., 
{2000} 1 C.T.C. 2242 (T.C.C.) (Personal-use property cannot be deprecia- 
ble nor give rise to terminal loss). 


1.T. Application Rules: 26(6). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-124R6: 
Contributions to registered retirement savings plans; IT-159R3: Capital 
debts established to be bad debts; IT-160R3: Personal use of aircraft 
(archived); IT-218R: Profit, capital gains and losses from the sale of real 
estate; IT-239R2: Deductibility of capital losses from guaranteeing loans 
and loaning funds in non-arm’s length circumstances (archived); IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 
325R2: Property transfers after separation, divorce and annulment; IT- 
332R: Personal-use property (archived); IT-373R2: Woodlots. 


1.T. Technical News: No. 18 (Byram case). 


(h) [shares of controlled corporation] — where 
the taxpayer is a corporation, its loss otherwise deter- 
mined from the disposition at any time in a taxation 
year of shares of the capital stock of a corporation (in 
this paragraph referred to as the “controlled corpora- 
tion’) that was controlled, directly or indirectly in any 
manner whatever, by it at any time in the year, is its 
loss therefrom otherwise determined less the amount, 
if any, by which 
(i) all amounts added under paragraph 53(1)(f.1) to 
the cost to a corporation, other than the controlled 
corporation, of property disposed of to that corpo- 
ration by the controlled corporation that were ad- 
ded to the cost of the property during the period 
while the controlled corporation was controlled by 
the taxpayer and that can reasonably be attributed 
to losses on the property that accrued during the 
period while the controlled corporation was con- 
trolled by the taxpayer, 


exceeds 


(11) all amounts by which losses have been reduced 
by virtue of this paragraph in respect of disposi- 
tions before that time of shares of the capital stock 
of the controlled corporation; and 


Related Provisions: 40(3.3), (3.4) — Limitation on loss where property 
acquired by affiliated person; 87(2)(kk) — Amalgamations — Continua- 
tion of predecessor corporations; 112(3)-(4.22) — Reduction in capital 
loss on shares where dividends previously paid; 256(5.1), (6.2) — Con- 
trolled directly or indirectly — control in fact. 


History: Subpara. 40(2)(h)(i) amended by 1998, c. 19, subsec. 89(2), ap- 
plicable, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced 
after s. 260), to dispositions of property that occur after April 26, 1995. 
The subpara. formerly read: 


(i) all amounts added under paragraph 53(1)(f.1) to the cost to an- 
other corporation of property disposed of to that corporation by the 
controlled corporation that were added to the cost of that property 
during the period that the controlled corporation was controlled by 
the taxpayer and that may reasonably be considered to be attributa- 
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ble to losses on the property that accrued during the period that the 
controlled corporation was controlled by the taxpayer, 


(i) [shares of certain corporations] — where at a 
particular time a taxpayer has disposed of a share of 
the capital stock of a corporation that was at any time 
a prescribed venture capital corporation or a pre- 
scribed labour-sponsored venture capital corporation 
or a share of the capital stock of a taxable Canadian 
corporation that was held in a prescribed stock savings 
plan or of a property substituted for such a share, the 
taxpayer’s loss from the disposition thereof shall be 
deemed to be the amount, if any, by which 


(i) the loss otherwise determined 
exceeds 
(ii) the amount, if any, by which 


(A) the amount of prescribed assistance that the 
taxpayer (or a person with whom the taxpayer 
was not dealing at arm’s length) received or is 
entitled to receive in respect of the share 


exceeds 


(B) the total of all amounts determined under 
subparagraph (i) in respect of any disposition of 
the share or of the property substituted for the 
share before the particular time by the taxpayer 
or by a person with whom the taxpayer was not 
dealing at arm’s length. 


Related Provisions: 53(2)(k) — Reduction in adjusted cost base — 
government assistance; 112(3)—(4.22) — Reduction in capital loss on 
shares where dividends previously paid; 248(5) — Substituted property. 


History: Subpara. 40(2)(i)(ii) substituted by 1994, c. 21, s. 15, applicable 
to 1991 et seg. That subpara. formerly read: 


(11) the amount, if any, by which the amount of any prescribed assis- 
tance in respect of the share received by the taxpayer or by a person 
with whom the taxpayer was not dealing at arm’s length exceeds the 
total of all amounts each of which is an amount determined under 

’ subparagraph (i) in respect of any disposition of the share or of the 
property substituted for the share before the particular time by the 
taxpayer or by a person with whom the taxpayer was not dealing at 
arm’s length. 


Regulations: 6700, 6700.1 (prescribed yenture capital corporation); 
6701 (prescribed labour-sponsored venture capital corporation); 6702 
(prescribed assistance); 6705 (prescribed stock savings plan). 


comments. 


(j) [Repealed under former Act] 


(3) Deemed gain where amounts to be deducted 
from ACB exceed cost plus amounts to be added 
to ACB — Where 


(a) the total of all amounts required by subsection 
53(2) (except paragraph 53(2)(c)) to be deducted in 
computing the adjusted cost base to a taxpayer of any 
property at any time in a taxation year 


exceeds 
(b) the total of 


(i) the cost to the taxpayer of the property deter- 
mined for the purpose of computing the adjusted 
cost base to the taxpayer of that property at that 
time, and 


(ii) all amounts required by subsection 53(1) to be 
added to the cost to the taxpayer of the property in 
computing the adjusted cost base to the taxpayer of 
that property at that time, 


Ww 
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the following rules apply: 


(c) subject to paragraph 93(1)(b), the amount of the 
excess shall be deemed to be a gain of the taxpayer for 
the year from a disposition at that time of the property, 


(d) for the purposes of section 93, the definition “for- 
eign accrual property income” in subsection 95(1) and 
section 110.6, the property shall be deemed to have 
been disposed of by the taxpayer in the year, and 


(e) for the purposes of section 93, the amount of the 
excess shall be deemed to be proceeds of disposition 
of the property to the taxpayer.. 
Related Provisions: 40(3.1)-(3.2) — Deemed capital gain or loss for 
passive partners; 53(1)(a) — Deemed gain added to adjusted cost base of 
property; 93(1) — Election re disposition of share in foreign affiliate; 
98(1)(c)— Where partnership ceases to exist; 98.1(1)(c) — Residual in- 
terest in partnership. 
History: That portion of subsec. 40(3) following para. (b) substituted by 
1994, c. 7, Sch. II (1991, c. 49), s. 23, applicable to 1987 et seq. That 
portion formerly read: 
the amount of the excess shall be deemed to be a gain of the tax- 
payer for the year from a disposition at that time of that property 
and for the purposes of section 110.6, that property shall be deemed 
to have been disposed of by the taxpayer in the year. 
Selected Cases [subsec. 40(3)]: 7rzop 'v. R., [2000] 4 C.T.C. 2093 
(TCC) (Gain from deemed disposition of asset did not change basis of 
assessment from which earlier appeal taken); Stursberg (R.K.G.) v. MNR, 
[1993] 2 C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s 
share and corresponding increase of another partner’s share was disposi- 
tion of part of first partner’s interest, not distribution of capital). 
Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner. 


(3.1) Deemed gain for certain partners — Where, at 
the end of a fiscal period of a partnership, a member of 
the partnership is a limited partner of the partnership, or is 
a member of the partnership who was a specified member 
of the partnership at all times since becoming a member, 
except where the member’s partnership interest was held 
by the member on February 22, 1994 and is an excluded 
interest at the end of the fiscal period, 


(a) the amount determined under subsection (3.11) is 
deemed to be a gain from the disposition, at the end of 
the fiscal period, of the member’s interest in the part- 
nership; and 


(b) for the purpose of section 110.6, the interest. is 
deemed: to have been disposed of by the member at 
that time. 


Proposed Amendment — 40(3.1) 
Letter from Dept. of Rinne July 11, 2003: 
Dear [xxx] 
Re: Limited Liability Partnerships 


I am replying to your letter of October 3, 2002 and follow-up 
discussions with Departmental officials concerning the definition 
“limited partner” in the Income Tax Act. Your client is concerned 
that this definition does not provide an exception for all types of 
professional limited liability partnerships (“LLPs’). 


As you know, the definition “limited partner” in the Income Tax 
Act was amended in 2001, to provide an exception for partners of 
an LLP (applicable after 1997) in cases where the LLP legisla- 
tion protects the partner from liability arising because of the neg- 
ligence of another member of the LILP. You described such part- 
nerships as “partial” shield LLPs. You note that another statutory 
model for LLPs exists under which LLP partners are provided a 
“full” shield from partnership liabilities (for example, from part- 
nership account payables). You ask that the definition “limited 
partner’ for income tax purposes be amended to provide an ex- 
ception for partners who benefit from full shield LLP legislation. 
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As mentioned in our discussions, we have difficulty supporting 
your proposal. In particular, a partner’s personal liability with re- 
spect to the operation of a full shield LLP business, including 
general debts of the LLP, is limited. As well, the partner can 
withdraw capital (or be allocated losses) such that the partner’ s 
interest in the LLP can become sea ee Iti is ema such cir- 


guishing between the i income tax treatment plore 
a full shield Se LLP and that accorded. a limi 
of another partnership. — 


However, in our discdssionns you aio akked ches if we 
to agree to your original request, that we consider alle ' 
adjustment to the adjusted cost base (the “ACB ) iS 
interest in a full shield LLP for the i income oho 


full shield LLP. partners ould ~ aa ani 
would be included in the ACB of partner’ S LLP. 


the negative adjusted cost base rule i in subsection ‘ 
Income Tax Act. 


In this regard, we are eee oe to 
Finance that, for the pas of Coiedeive the 1 


If enacted, we would apticipale ‘that ogee a 
to allocations of income (loss) made by full 
after December 1, 2001. _ 


I trust that your client is in as 
matter and thank yo. for » in; 


Yours UneTS 


‘Len Farber L 
General awe: Tax Legislation Divi 
- Branch 2 ——r—eO 


Related Provisions: 40(3.12) — Election for deemed capital loss where 
ACB is later positive; 40(3.131) — Specified member of partnership — 
anti-avoidance rule; 40(3.14) — Limited partner; 40(3.15) — Excluded in- 
terest; 40(3.18) — Grandfathered partners; 40(3.19)— Subsec. 40(3.1) 
takes precedence over 40(3); 40(3.2) — Paras. 98(1)(c) and 98.1(1)(c) 
take precedence; 53(1)(e)(vi) — Addition to adjusted cost base; 
53(2)(c)(i.3), (1.4) — Reduction in adjusted cost base. 


History: Subsec. 40(3.1) amended by 1998, c. 19, subsec. 89(3), applica- 
ble after February 21, 1994, except that subsec. 40(3.1) does not apply to a 
member of a partnership before the end of the partnership’s fifth fiscal 
period that ends after 1994 if the following conditions are met: 


(a) the member acquired the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the 
partnership is a film production or an interest in one or more partner- 
ships all or substantially all of the property of which is a film 
production; 


(c) the principal photography of the production (or, in the case of a 
production that is a television series, an episode of the series) began 
before 1995; 


(d) the funds used to produce the film production were raised before 
1995 and the principal photography of the production was completed, 
and the funds were expended, before 1995 (or, in the case of a film 
production prescribed for the purpose of subpara. 96(2.2)(d)(ii), the 
principal photography of the production was completed, and the funds 
were expended, before March 2, 1995); and 


(e) one of the following conditions is met: 
(i) the producer of the production 


(A) had, before February 22, 1994, entered into a written 
agreement for the pre-production, distribution, broadcasting, 
financing or acquisition of the production or the acquisition 
of the screenplay for the production, or 
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(B) had entered into a written contract before February 22, 
1994 with a screenwriter to write the screenplay for the 
production, 


(ii) the producer of the production received before 1995 a com- 
mitment for funding or government assistance (or an advance rul- 
ing or active status letter in respect of eligibility for such funding 
or other government assistance) for the production from a federal 
or provincial government agency the mandate of which is related 
to the provision of assistance to film productions in Canada, or 


(iii) the production is a continuation of a television series an epi- 
sode of which satisfies the requirements of this paragraph. 


The subsec. formerly read: 


(3.1) Where, at the end of a fiscal period of a partnership, a member 
of the partnership is a limited partner of the partnership or is a1mem- 
ber of the partnership who was a specified member of the partner- 
ship at all times since becoming a member (except where the mem- 
ber’s partnership interest was held by the member on February 22, 
1994 and is an excluded interest at the end of the fiscal period), the 
amount determined under subsection (3.11) shall be deemed to be a 
gain from the disposition, at the end of the fiscal period, of the 
member’s interest in the partnership and, for the purpose of section 
110.6, the interest shall be deemed to have been disposed of by the 
member at that time. 
Subsec. 40(3.1) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994, except that subsec. 40(3.1) does not apply to a member of a 
partnership before the end of the partnership’s fifth fiscal period ending 
after 1994 where the following conditions are met: 


(a) the member acquires the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the 
partnership is a film production or an interest in one or more partner- 
ships all or substantially all of the property of which is a film 
production; 


(c) the principal photography of the production (or, in the case of a 
television series, an episode of the series) commences before 1995; 


(d) the funds used to produce the film production are raised before 
1995 and the principal photography of the production is completed, 
and the funds are expended, before i995 (or, in the case of a film 
production prescribed for the purpose of subpara. 96(2.2)(d)(1i), the 
principal photography of the production is completed, and the funds 
are expended, before March 2, 1995); and 


(e) one of the following conditions is met: 


(i) the producer of the production has, before February 22, 1994, 
entered into a written agreement for the pre-production, distribu- 
tion, broadcasting, financing or acquisition of the production or 
the acquisition of the screenplay for the production (or has en- 
tered into a written contract before February 22, 1994 with a 
screenwriter to write the screenplay for the production), 


(11) the producer of the production receives before 1995 a commit- 
ment for funding or government assistance (or an advance ruling 
or active status letter in respect of eligibility for such funding or 
other government assistance) for the production from a federal or 
provincial government agency the mandate of which is related to 
the provision of assistance to film productions in Canada, or 


(111) the production is a continuation of a television series an epi- 
sode of which satisfies the requirements of paragraph (e). 


I.T. Technical News: No. 5 (adjusted cost base of partnership interest). 


(3.11) Amount of gain — For the purpose of subsection 
(3.1), the amount determined at any time under this sub- 
section in respect of a member’s interest in a partnership 
is the amount determined by the formula 


A— 6B 
where 


A. is the total of all amounts required by, subsection 53(2) 
to be deducted in computing the adjusted cost base to 
the member of the interest in the partnership at that 
time, and 


Bis the total of 


(a) the cost to the member of the interest deter- 
mined for the purpose of computing the adjusted 
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cost base to the member of the interest at that time, 
and 


(b) all amounts required by subsection 53(1) to be 
added to the cost to the member of the interest in 
computing the adjusted cost base to the member of 
the interest at that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 40(3.11) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994, 


(3.12) Deemed loss for certain partners — Where a 
corporation, an individual (other than a trust) or a testa- 
mentary trust (each of which is referred to in this subsec- 
tion as the “‘taxpayer’’) is a member of a partnership at the 
end of a fiscal period of the partnership, the taxpayer shall 
be deemed to have a loss from the disposition at that time 
of the member’s interest in the partnership equal to the 
amount that the taxpayer elects in the taxpayer’s return of 
income under this Part for the taxation year that includes 
that time, not exceeding the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which was an 
amount deemed by subsection (3.1) to be a gain of 
the taxpayer from a disposition of the interest 
before that time 


exceeds 


(ii) the total of all amounts each of which was an 
amount deemed by this subsection to be a loss of 
the taxpayer from a disposition of the interest 
before that time, and 


(b) the adjusted cost base to the taxpayer of the inter- 
est at that time. 


Related Provisions: 53(2)(c)(i.2) — Reduction in adjusted cost base. 


History: Subsec. 40(3.12) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


(3.13) Artificial transactions — For the purpose of ap- 
plying section 53 at any time to a member of a partner- 
ship who would be a member described in subsection 
(3.1) of the partnership if the fiscal period of the partner- 
ship that includes that time ended at that time, where at 
any time after February 21, 1994 the member of the part- 
nership makes a contribution of capital to the partnership 
and 


(a) the partnership or a person or partnership with 
whom the partnership does not deal at arm’s length 


(1) makes a loan to the member or to a person with 
whom the member does not deal at arm’s length, or 


(i1) pays an amount as, on account of, in lieu of 
payment of or in satisfaction of, a distribution of 
the member’s share of the partnership profits or 
partnership capital, or 


(b) the member or a person with whom the member 
does not deal at arm’s length becomes indebted to the 
partnership or a person or partnership with whom the 
partnership does not deal at arm’s length, 


and it is established, by subsequent events or otherwise, 
that the loan, payment or indebtedness, as the case may 
be, was made or arose as part of a series of contributions 
and such loans, payments or other transactions, the contri- 
bution of capital shall be deemed not to have been made. 


Related Provisions: 25! — Arm’s length. 


History: Subsec. 40(3.13) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


S. 40(3.14)(a) 


(3.131) Specified member of a partnership — 
Where it can reasonably be considered that one of the 
main reasons that a member of a partnership was not a 
specified member of the partnership at all times since be- 
coming a member of the partnership is to avoid the appli- 
cation of subsection (3.1) to the member’s interest in the 
partnership, the member is deemed for the purpose of that 
subsection to have been a specified member of the part- 
nership at all times since becoming a member of the 
partnership. 


Related Provisions: 
purposes. 


History: Subsec. 40(3.131) added by 1998, c. 19, subsec. 89(4), applica- 
ble after April 26, 1995. 


127.52(2.1) — Parallel rule for minimum tax 


(3.14) Limited partner — For the purpose of subsection 
(3.1), a member of a partnership at a particular time is a 
limited partner of the partnership at that time if, at that 
time or within 3 years after that time, 


(a) by operation of any law governing the partnership 
arrangement, the liability of the member as a member 
of the partnership is limited (except by operation of a 
provision of a statute of Canada or a province that lim- 
its the member’s liability only for debts, obligations 
and liabilities of the partnership, or any member of the 
partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership 
or an employee, agent or representative of the partner- 
ship commits in the course of the partnership business 
while the partnership is a limited Babihiey partnership); 


Proposed. Amendment- — 40(3.1 4)(a) 


| oy by. operation of any law governing the partner- 

_ ship arrangement, the liability of the member as a 
~ member of the partnership is limited (except by op- 
eration of a provision of a statute of Canada or a 

province that limits the member’s liability only for 

_ debts, obligations and liabilities of the partnership, 
or any member of the partnership, arising from neg- - 
_ ligent acts or omissions, from misconduct or from 
_ fault of another member of the partnership or an em- 


- ployee, an agent or a representative of the partner- 


ship in the course of the partnership business while 
the partnership is a limited liability partnership); 


Application: The February 27, 2004 draft legislation, subsec. 15(3), 
will amend para. 403. 14)(a), applicable after June 20, 2001. 


Technical Notes. (December 20, 2002): Subsection 
40(3.1) provides that a member of a partnership is considered 
to realize a capital gain from the disposition, at the end of a 
fiscal period of the partnership, of the member’s interest in the 
partnership where, at the end of the fiscal period, the. member 
is a limited partner or was, since becoming a partner, a “speci- 
fied member’ of the partnership and the member's adjusted 
cost base of the interest is negative at that time. 


Subsection 40(3.14) provides an extended definition of “lim- 
ited partner” for the purpose of determining whether a mem- 
ber’s interest in a partnership is subject to the negative adjusted 
cost base rule in subsection 40(3.1). 


Paragraph 40(3.14)(a) provides that a member of a partnership 
is a ‘limited partner” if, by operation of law governing the part- 
nership agreement, the liability of the member as a member is 
limited. However, paragraph 40(3.14)(a) does not apply in 
cases where a member’s liability is limited by operation of a 
statutory provision of Canada (or of a province) that limits the 
member’s liability only for the debts, obligations and liabilities 
of a limited liability partnership (or of any member of the part- 
nership) arising from negligent acts or omissions of another 
member of the partnership (or of an employee, agent or repre- 
sentative of the partnership) in the course of the partnership 


233 


S. 40(3.14)(a) 


business and while the sete: is a limited sea 
partnership. 


The Province of Quebec has amended its epidiation’&e Gonccnine a 
partnerships to allow partners to carry on their activities within — 


a limited liability partnership. That legislation refers to the civil _ 
law concept of “fault/fautes”. Paragraph 40(3.14)(a) of the En- _ 
glish version does not currently refer to the civil law concept of _ 


“fault” and is amended to do so, effective after June 20, 2001. 


Proposed Amendment — 40(3. A 4)(a 3 


Letter from Dept. of Finance, oy 11, 2003: 
403.1). 


(b) the member or a person not dealing at arm’s length 
with the member is entitled, either immediately or in 
the future and either absolutely or contingently, to re- 
ceive an amount or to obtain a benefit that would be 
described in paragraph 96(2.2)(d) if that paragraph 
were read without reference to subparagraphs (11) and 


(vi); 


(c) one of the reasons for the existence of the member | 


who owns the interest 


(1) can reasonably be considered to be to limit the 
liability of any person with respect to that interest, 
and 


(11) cannot reasonably be considered to be to permit 
any person who has an interest in the member to 
carry on the person’s business (other than an in- 
vestment business) in the most effective manner; or 


(d) there is an agreement or other arrangement for the 
disposition of an interest in the partnership and one of 
the main reasons for the agreement or arrangement can 
reasonably be considered to be to attempt to avoid the 
application of this subsection to the member. 


Related Provisions: 96(2.4) — Definition of limited partner for pur- 
poses of at-risk amount. 


History: Para. 40(3.14)(a) amended by 2001, c. 17, subsec. 25(2), appli- 
cable after 1997. Para. 40(3.14)(a) formerly read: 


(a) by operation of any law governing the partnership arrangement, 
the liability of the member as a member of the partnership is 
limited; 


Para. 40(3.14)(b) amended by 1998, c. 19, subsec. 89(5), applicable to fis- 
cal periods that end after November 1994. The para. formerly read: 


(b) the member or a person with whom the member does not deal at 
arm’s length is entitled to receive an amount or obtain a benefit that 
would be described in paragraph 96(2.2)(d) if it were read without 
reference to subparagraphs 96(2.2)(d)(11) and (v1); 


Subsec. 40(3.14) added by 1995, c. 3, subsec. 12(2), applicable after Feb- 
ruary 21, 1994. 


(3.15) Excluded interest — For the purpose of subsec- 
tion (3.1), an excluded interest in a partnership at any 
time means an interest in a partnership that actively car- 
ries on a business that was carried on by it throughout the 
period beginning February 22, 1994 and ending at that 
time, or that earns income from a property that was 
owned by it throughout that period, unless in that period 
there was a substantial contribution of capital to the part- 
nership or a substantial increase in the indebtedness of the 
partnership. 


Related Provisions: 40(3.16) — Amounts considered not to be substan- 
tial; 40(3.17) — Whether carrying on business before February 22, 1994; 
53(2)(c)(i.4)(E) — Effect of excluded interest on ACB of partnership with 
1995 stub period income. 


History: Subsec. 40(3.15) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


Income Tax Act, Part I, Division B 


(3.16) Amounts considered not to be substan- 
tial — For the purpose of subsection (3.15), an amount 
will be considered not to be substantial where 


(a) the amount 


(i) was raised pursuant to the terms of a written 
agreement entered into by a partnership before 
February 22, 1994 to issue an interest in the part- 
nership and was expended on expenditures contem- 
plated by the agreement before 1995 (or before 
March 2, 1995 in the case of amounts expended to 
acquire a film production prescribed for the pur- 
pose of subparagraph 96(2.2)(d)(1) the principal 
photography of which or, in the case of such a pro- 
duction that is a television series, one episode of 
the series, commences before 1995 and the produc- 
tion is completed before March 2, 1995, or an in- 
terest in one or more partnerships all or substan- 
tially all of the property of which is such a film 
production), 


(i1) was raised pursuant to the terms of a written 
agreement (other than an agreement referred to in 
subparagraph (i)) entered into by a partnership 
before February 22, 1994 and was expended on ex- 
penditures contemplated by the agreement before 
1995 (or before March 2, 1995 in the case of 
amounts expended to acquire a film production 
prescribed for the purpose of subparagraph 
96(2.2)(d)(i) the principal photography of which 
or, in the case of such a production that is a televi- 
sion series, one episode of the series, commences ~ 
before 1995 and the production is completed 
before March 2, 1995, or an interest in one or more 
partnerships all or substantially ail of the property 
of which is such a film production), 


(ili) was used by the partnership before 1995 (or 
before March 2, 1995 in the case of amounts ex- 
pended to acquire a film production prescribed for 
the purpose of subparagraph 96(2.2)(d)(i1) the prin- 
cipal photography of which or, in the case of such 
a production that is a television series, one episode 
of the series, commences before 1995 and the pro- 
duction is completed before March 2, 1995, or an 
interest in one or more partnerships all or substan- 
tially all of the property of which is such a film 
production) to make an expenditure required to be 
made pursuant to the terms of a written agreement 
entered into by the partnership before February 22, 
1994, or 


(iv) was used to repay a loan, debt or contribution 
of capital that had been received or incurred in re- 
spect of any such expenditure; 


(b) the amount was raised before 1995 pursuant to the 
terms of a prospectus, preliminary prospectus, offering 
memorandum or registration statement filed before 
February 22, 1994 with a public authority in Canada 
pursuant to and in accordance with the securities legis- 
lation of Canada or of a province and, where required 
by law, accepted for filing by the public authority, and 
expended before 1995 (or before March 2, 1995 in the 
case of amounts expended to acquire a film production 
prescribed for the purpose of subparagraph 
96(2.2)(d)(i1), or an interest in one or more partner- 
ships all or substantially all of the property of which is 
such a film production) on expenditures contemplated 
by the document that was filed before February 22, 
1994; 
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(c) the amount was raised before 1995 pursuant to the 
terms of an offering memorandum distributed as part 
of an offering of securities where 


(1) the memorandum contained a complete or sub- 
stantially complete description of the securities 
contemplated in the offering as well as the terms 
and conditions of the offering, 


(11) the memorandum was distributed before Febru- 
ary 22, 1994, 


(i11) solicitations in respect of the sale of the securi- 
ties contemplated by the memorandum were made 
before February 22, 1994, 


(iv) the sale of the securities was substantially in 
accordance with the memorandum, and 


(v) the funds are expended in accordance with the 
memorandum before 1995 (except that the funds 
may be expended before March 2, 1995 in the case 
of a partnership all or substantially all of the pro- 
perty of which is a film production prescribed for 
the purpose of subparagraph 96(2.2)(d)(ii) the prin- 
cipal photography of which or, in the case of such 
a production that is a television series, one episode 
of the series, commences before 1995 and the pro- 
duction is completed before March 2, 1995, or an 
interest in one or more partnerships all or substan- 
tially all of the property of which is such a film 
production); or 


(d) the amount was used for an activity that was car- 
ried on by the partnership on February 22, 1994 but 
not for a significant expansion of the activity nor for 
the acquisition or production of a film production. 
Related Provisions: 40(3.17) — Partnership deemed to have carried on 


business before February 22, 1994; 40(3.18)(d) — Grandfathering of cer- 
tain partnership interests. 


History: Subsec. 40(3.16) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


(3.17) Whether carrying on business before 
February 22, 1994 — For the purpose of subsection 
(3.15), a partnership in respect of which paragraph 
(3.16)(a), (b) or (c) applies shall be considered to have 
actively carried on the business, or earned income from 
the property, contemplated in the document referred to in 
that paragraph throughout the period beginning February 
22, 1994 and ending on the earlier of the closing date, if 
any, stipulated in the document and January 1, 1995. 


History: Subsec. 40(3.17) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


(3.18) Deemed partner — For the purpose of subsec- 
tion (3.1), a member of a partnership who acquired an in- 
terest in the partnership after February 22, 1994 shall be 
deemed to have held the interest on February 22, 1994 
where the member acquired the interest 


(a) in circumstances in which 
(i) paragraph 70(6)(d.1) applied, 
(ii) where the member is an individual, the mem- 


ber’s spouse or common-law partner held the part- 
nership interest on February 22, 1994, 


(iii) where the member is a trust, the taxpayer by 
whose will the trust was created held the partner- 
ship interest on February 22, 1994, and 


(iv) the partnership interest was, immediately 
before the death of the spouse or common-law 
partner or the taxpayer, as the case may be, an ex- 
cluded interest; 


S. 40(3.3) 


(b) in circumstances in which 
(i) paragraph 70(9.2)(c) applied, 


(ii) the member’s parent held the partnership inter- 
est on February 22, 1994, and 


(iii) the partnership interest was, immediately 
before the parent’s death, an excluded interest; 


(c) in circumstances in which 
(i) paragraph 70(9.3)(e) applied, 


(ii) the trust referred to in subsection 70(9.3) or the 
taxpayer by whose will the trust was created held 
the partnership interest on February 22, 1994, and 


(111) the partnership interest was, immediately 
before the death of the spouse or common-law 
partner referred to in subsection 70(9.3), an ex- 
cluded interest; or 


(d) before 1995 pursuant to a document referred to in 

subparagraph (3.16)(a)(i) or paragraph (3.16)(b) or (c). 
Related Provisions: 252(2)(a) — Extended meaning of “‘parent”. 
History: Subparas. 40(3.18)(a)(ii), (a)(iv) and (c)(iii) amended by 2000, 
c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law part- 


ner’, applicable to 2001 et seq., in force July 31, 2000. See also the transi- 
tional rules reproduced in the History to 248(1)“common-law partner”. 


Subsec. 40(3.18) added by 1995, c. 3, subsec. 12(2), applicable after Feb- 
ruary 21, 1994. 


(3.19) Non-application of subsec. (3) — Subsection 


(3) does not apply in any case where subsection (3.1) 
applies. 


History: Subsec. 40(3.19) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


(3.2) Non-application of subsec. (3.1) — Subsection 
(3.1) does not apply in any case where paragraph 98(1)(c) 
or 98.1(1)(c) applies. 


History: Subsec. 40(3.2) added by 1995, c. 3, subsec. 12(2), applicable 
after February 21, 1994. 


(3.3) When subsection (3.4) applies — Subsection 
(3.4) applies when 


(a) a corporation, trust or partnership (in this subsec- 
tion and subsection (3.4) referred to as the “trans- 
feror”’) disposes of a particular capital property (other 
than depreciable property of a prescribed class) other- 
wise than in a disposition described in any of 
paragraphs (c) to (g) of the definition “superficial 
loss” in section 54; 


(b) during the period that begins 30 days before and 
ends 30 days after the disposition, the transferor or a 
person affiliated with the transferor acquires a pro- 
perty (in this subsection and subsection (3.4) referred 
to as the “substituted property”) that is, or is identical 
to, the particular property; and 


(c) at the end of the period, the transferor or a person 
affiliated with the transferor owns the substituted 
property. 
Related Provisions: 93(2)—(2.3) — Loss on disposition of share of for- 
eign affiliate; 95(2)(h)—-(h.5) — Application to FAPI; 251.1 — Affiliated 
persons. 
History: Subsecs. 40(3.3) added by 1998, c. 19, subsec. 89(6), applicable, 


subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. 


1.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since 
June 18, 1971). 
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(3.4) Loss on certain properties — If this subsection 
applies because of subsection (3.3) to a disposition of a 
particular property, 


(a) the transferor’s loss, if any, from the disposition is 
deemed to be nil, and 


(b) the amount of the transferor’s loss, if any, from the 
disposition (determined without reference to para- 
graph (2)(g) and this subsection) is deemed to be a 
loss of the transferor from a disposition of the particu- 
lar property at the time that is immediately before the 
first time, after the disposition, 


(1) at which a 30-day period begins throughout 
which neither the transferor nor a person affiliated 
with the transferor owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted 
property and that was acquired after the day that 
is 31 days before the period begins, 


(ii) at which the property would, if it were owned 
by the transferor, be deemed by section 128.1 or 
subsection 149(10) to have been disposed of by the 
transferor, 


(iii) that is immediately before control of the trans- 
feror is acquired by a person or group of persons, 
where the transferor is a corporation, 


(iv) at which the transferor or a person affiliated 
with the transferor is deemed by section 50 to have 
disposed of the property, where the substituted pro- 
perty is a debt or a share of the capital stock of a 
corporation, or 


(v) at which the winding-up of the transferor be- 
gins (other than a winding-up to which subsection 
88(1) applies), where the transferor is a 
corporation, 


and, for the purpose of paragraph (b), where a partnership 
otherwise ceases to exist at any time after the disposition, 
the partnership is deemed not to have ceased to exist, and 
each person who was a member of the partnership imme- 
diately before the partnership would, but for this subsec- 
tion, have ceased to exist is deemed to remain a member 
of the partnership, until the time that is immediately after 
the first time described in subparagraphs (b)(i) to (v). 
Related Provisions: 13(21.2) — Parallel rule for depreciable capital 
property; 14(12)—Parallel rule for eligible capital property; 
18(13)—(15) — Parallel rule for share or debt owned by financial institu- 
tion; 40(3.5) — Deemed identical property; 40(3.6) — Where share in 
corporation disposed of to the corporation; 69(5)(d) — No application on 
winding-up; 87(2)(g.3) — Amalgamations — continuing corporation; 
93(2)—-(2.3), (4)—Loss on disposition of share of foreign affiliate; 
95(2)(h.1)(v) — Parallel rules for FAPI; 112(3)-(4.22) — Reduction in 
capital loss on shares where dividends previously paid; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 248(12)— Whether properties are identical; 256(6)-(9) — 
Whether control acquired. 

History: Subsecs. 40(3.4) added by 1998, c. 19, subsec. 89(6), applicable, 
subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(3.5) Deemed identical property — For the purposes 
of subsections (3.3) and (3.4), 


(a) a right to acquire a property (other than a right, as 
security only, derived from a mortgage, hypothec, 
agreement for sale or similar obligation) is deemed to 
be a property that is identical to the property; 


ss acquired i in exchange for another sh 


Bee cee is ROE at the time of the ¢ excl ng 
virtue of subsections 403 2) and G3 A) 


Dear Mr. Suarez: 


Income Tax Act, Part I, Division B 


(b) a share of the capital stock of a corporation that is 
acquired in exchange for another share in a transaction 
to which section 51, 85.1, 86 or 87 applies is deemed 
to be a PROPERLY i that is identical to the other share; 


a ae a Gare OF de ee Oey of ac 
~ action is deemed to be a property 


Letter from. Dept. of Finance, hvember 17, 199 


Mr Steve Suarez, Bennett Jones Verchere, Toronto 
Re: Broposed:s pubscosone we — . — » Loss 
mules: | 


236 


Subdivision c — Taxable Capital Gains S. 40(3.5)(d) 


I am writing further to your recent discussion of proposed In- 
come Tax Act subsections 40(3. 3) and TON F with L 
rence Purdy of this Division. 


You have described a situation in which you consic rth co 
provisions may operate inappropriately, and have asked for ou 

comments. As I understand that you have a cli nt or wi 
this is an immediate concern, we have given this s 


Proposed subsections 40(3. 3) to G3. 5) set out _ 
apply where, in general terms, a corporation, parnership oo 
trust would otherwise realize a loss on disposi 
depreciable capital property to an affiliated per 
would defer the recognition of that loss unti 
eral possible ap raseusen ae. the mo: 


property had left the affiliated Deere 
could FeeQunice that melerrot La : - 


may Bence ‘hot an glare! the section 85.1 
place after the initial transfer of a share to an 
but also were {bes secon 85, 1 2 parse 


realized on hae an eichang at ie : 
would be contradicted — — _the shat e 


subsection. 85. (ay) 2 are not affiliated, That j is, 1a agree ‘cat it - 
ought in policy terms to be possible for a vendor to . 
loss on an exchange of shares of an acquired corporal 
shares of a purchaser that is not affiliated with the vendor i 
mediately after the exchange. 


We will consider further how this policy v view can heat be ac- - 
commodated in ‘the proposed legislation. Given the tight time- _ 
line we are on, it may not be possible to recommend a clarit 
ing change before the legislation is introduced. In that case, we 
will recommend that the change be included in a future set of — 
technical amendments. While I cannot, as you know, offer any 
assurance that either the Minister or Parliament itself will agree 
with the recommendations we intend to make i in this sega, | 
hope this summary of our views is helpful. . 


Yours sincerely 

Len Farber 

Director General, Tax Legislation Division — 
Letter from Dept. of Finance, cena a! 19, 1998: 
Dear [xxx] 


I am writing further to a recent exchange of messages a boon - 
[xxx] and Lawrence Purdy of this Division, regarding Income 
Tax Act subsections 40(3.3) and following. I understand that 
you and [xxx] are working together on a particular transaction 


to which these provisions may be relevant, and that [xxx] has 
asked that you and he be given the same information. 


Subsections 40(3.3) to (3.5) set out rules that apply where, in 
general terms, a corporation, partnership or trust would other- 
wise realize a loss on a disposition of a non-depreciable capital 


property to an affiliated person. The rules defer the recognition 
of that loss until the earliest of several possible subsequent 
events, the most typical of which is that the property (or an 
identical property) i is no longer held bya person who is affili- 
ated with the initial transferor. Once the property has left the 
affiliated oon, t ihe initial transferor can Me that 
deferred loss. _ Loe 


The provisions include a ne tiles duccied at ae circum- 
stances. One of those is paragraph 40(3.5)(b), which is meant 
to cover cases where shares are exchanged for one another. 
Paragraph 40(3.5)(b) treats a share that was acquired in ex- 
change for another share, in a transaction to which section 51, 
85.1, 86 or 87 applies, as being identical to the other share. 
This nsures, for cosgcen hats a loss that is doled on the 


that eee 4003. nib may ae not ranks where 
€ ction 85. 1 exchange takes place after the initial transfer 
/ | aff sae ee but also where the section 


tos to| ae bared on Sach: an noes at 
would: ee contradicted — the 


not be ouley appropriate result, at least 
ee vendor and the = ae o my are described in 


hse included in a Sotate one of attinnduiénts: Sines the 
change would be a. strictly technical correction to the rules as 
they were e enacted, A one to Fero end: that the change ar a 


A. you Lew, I cannot oer any assurance thal aha the Min- 
ister or Parliament itself will agree with the recommendations | 
we intend to make in this regard. Nonetheless: T hope this sum- 
mary of our views is ug 


- Yours sincerely, 


_ Brian Emewein 
_ Director, Tax Legislation Division — 


__ Proposed Amendment — 40(3.5)(b) 
Letter from Dept. of Finance, June 6, 2000: See under 
248(1)“taxable Canadian property”. 


(c) where subsections (3.3) and (3.4) apply to the dis- 
position by a transferor of a share of the capital stock 
of a corporation, and after the disposition the corpora- 
tion is merged with one or more other corporations, 
otherwise than in a transaction in respect of which par- 
agraph (b) applies to the share, or is wound up in a 
winding-up to which subsection 88(1) applies, the cor- 
poration formed on the merger or the parent (within 
the meaning assigned by subsection 88(1)), as the case 
may be, is deemed to own the share while it is affili- 
ated with the transferor; and 


(d) where subsections (3.3) and (3.4) apply to the dis- 
position by a transferor of a share of the capital stock 
of a corporation, and after the disposition the share is 


S. 40(3.5)(d) 


redeemed, acquired or cancelled by the corporation, 
otherwise than in a transaction in respect of which par- 
agraph (b) or (c) applies to the share, the transferor is 
deemed to own the share while the corporation is affil- 
iated with the transferor. 


Related 
corporation. 


History: Para. 40(3.5)(a) amended to add “hypothec” by 2001, c. 17, s. 
205, in force June 14, 2001. 


Subsecs. 40(3.5) added by 1998, c. 19, subsec. 89(6), applicable, subject 
to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to 
dispositions of property that occur after April 26, 1995. 


Provisions: 87(2)(g.2) — Amalgamations — continuing 


(3.6) Loss on shares — Where at any time a taxpayer 
disposes, to a corporation that is affiliated with the tax- 
payer immediately after the disposition, of a share of a 
class of the capital stock of the corporation (other than a 
share that is a distress preferred share as defined in sub- 
section 80(1)), 


(a) the taxpayer’s loss, if any, from the disposition is 
deemed to be nil; and 


(b) in computing the adjusted cost base to the taxpayer 
after that time of a share of a class of the capital stock 
of the corporation owned by the taxpayer immediately 
after the disposition, there shall be added the propor- 
tion of the amount of the taxpayer’s loss from the dis- 
position (determined without reference to paragraph 
(2)(g) and this subsection) that 


(1) the fair market value, immediately after the dis- 
position, of the share 


is of 


(ii) the fair market value, immediately after the dis- 
position, of all shares of the capital stock of the 
corporation owned by the taxpayer. 


Related Provisions: 53(1)(f.2) — Addition to adjusted cost ‘base; 
84(3) — Deemed dividend of excess of proceeds over paid-up capital; 
251.1 — Affiliated persons. 


History: Subsecs. 40(3.6) added by 1998, c. 19, subsec. 89(6), applicable, 
subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. 


(3.7) Losses of non-resident — If an individual dis- 
poses of a property at any time after having ceased to be 
resident in Canada, for the purposes of applying subsec- 
tions 100(4), 107(1) and 112(3) to (3.32) and (7) in com- 
puting the individual’s loss from the disposition, 


(a) the individual is deemed to be a corporation in re- 
spect of dividends received by the individual, or 
deemed under Part XIII to have been paid to the indi- 
vidual, at a particular time that is after the time at 
which the individual last acquired the property and at 
which the individual was non-resident; and 


(b) an amount on account of 


(1) each taxable dividend received by the individual 
at a particular time described in paragraph (a), and 


(ii) each amount deemed under Part XIII to have 
been paid to the individual at a particular time de- 
scribed in paragraph (a), as a-dividend from a cor- 
poration resident in Canada, to the extent that the 
amount can reasonably be considered to relate to 
the property, 


is deemed to be a taxable dividend that was received 
by the individual and that was deductible under sec- 
tion 112 in computing the individual’s taxable income 


Income Tax Act, Part I, Division B 


or taxable income earned in Canada for the taxation 
year that includes that particular time. 


Related Provisions: 119 — Credit to former resident where stop-loss 
rule applies; 128.1(6)(b), 128.1(7)(e) — Returning former resident of 
Canada. 


History: Subsec. 40(3.7) added by 2001, c. 17, subsec. 25(3), applicable 
to dispositions after December 23, 1998 by individuals who cease to be 
resident in Canada after October 1, 1996. 


(4) Disposal of principal residence to spouse or 
trust for spouse [or common-law partner] — 
Where a taxpayer has, after 1971, disposed of property to 
an individual in circumstances to which subsection 70(6) 
or 73(1) applied, for the purposes of computing the indi- 
vidual’s gain from the disposition of the property under 
paragraph (2)(b) or (c), as the case may. be, 


(a) the individual shall be deemed to have owned the 
property throughout the period during which the tax- 
payer owned it; 

Selected Cases [para. 40(4)(a)]: Dumais v. MNR, [1990] 1 C.T.C. 342 


(FCTD) (Capital gain from disposition of community property taxable to 
husband alone). 


(b) the property shall be deemed to have been the indi- 
vidual’s principal residence 


(1) in any case where subsection 70(6) is applica- 
ble, for any taxation year for which it would, if the 
taxpayer had designated it in prescribed manner to 
have been the taxpayer’s principal residence for 
that year, have been the taxpayer’s principal resi- 

dence, and ; 


(i1) in any case where subsection 73(1) is applica- 
ble, for any taxation year for which it was the tax- 
payer’s principal residence; and 


(c) where the individual is a trust, the trust shall be 
deemed to have been resident in Canada during each 
taxation year during which the taxpayer was resident 
in Canada. 


Related Provisions: 40(7.1) — Effect of election to trigger capital 
gains exemption. 


Regulations: 2301 (prescribed manner of designation). 
Interpretation Bulletins: IT-120R6: Principal residence. 


(5) [Repealed] 


History: Subsec. 40(5) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
12, applicable to dispositions occurring after 1990. Subsec. 40(5) formerly 
read: 


(5) Where principal residence is property of trust for spouse — 
For the purposes of determining whether any property of a trust de- 
scribed in subsection 70(6) or 73(1) was its principal residence for 
any taxation year, the reference in paragraph (a) of the definition 
“principal residence” in section 54 to “the taxpayer” shall be read as 
if it were a reference to the spouse referred to in subparagraph 
70(6)(b)(G) or 73(1)(c)@), as the case may be. 


(6) Special rule concerning principal residence — 
Where a property was owned by a taxpayer, whether 
jointly with another person or otherwise, at the end of 
1981 and continuously thereafter until disposed of by the 
taxpayer, the amount of the gain determined under para- 
graph (2)(b) in respect of the disposition shall not exceed 
the amount, if any, by which the total of 


(a) the taxpayer’s gain calculated in accordance with 
paragraph (2)(b) on the assumption that the taxpayer 
had disposed of the property on December 31, 1981 
for proceeds of disposition equal to its fair market 
value on that date, and 
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(b) the taxpayer’s gain calculated in accordance with 
paragraph (2)(b) on the assumption that that paragraph 
applies and that 


(i) the taxpayer acquired the property on January 1, 
1982 at a cost equal to its proceeds of disposition 
as determined under paragraph (a), and 


(ii) the description of B in paragraph (2)(b) is read 
without reference to “one plus” 


exceeds 


(c) the amount, if any, by which the fair market value 
of the property on December 31, 1981 exceeds the 
proceeds of disposition of the property determined 
without reference to this subsection. 


Related Provisions: 40(7.1) — Effect of election to trigger capital 
gains exemption. 


History: Subpara. 40(6)(b)(ii) amended by 1995, c. 3, subsec. 12(3), ap- 
plicable to dispositions that occur after February 22, 1994. Subpara. (ii) 
formerly read: 

(ii) subparagraph (2)(b)(i) is read without reference to “one plus” 


Interpretation Bulletins: IT-120R6: Principal residence. 


(7) Property in satisfaction of interest in trust — 
Where property has been acquired by a taxpayer in satis- 
faction of all or any part of the taxpayer’s capital interest 
in a trust, in circumstances to which subsection 107(2) ap- 
plies and subsection 107(4) does not apply, for the pur- 
poses of paragraph (2)(b) and the definition “‘principal 
residence” in section 54, the taxpayer shall be deemed to 
have owned the property continuously since the trust last 
acquired it. 

Related Provisions: 40(7.1) — Effect of election to trigger capital 


gains exemption; 107(2.01) — Principal residence distribution by spouse 
trust. 


Interpretation Bulletins: IT-120R6: Principal residence; IT-437R: 
Ownership of property (principal residence). 


(7.1) Effect of election under subsec. 110.6(19) — 
Where an election was made under subsection 110.6(19) 
in respect of a property of a taxpayer that was the tax- 
payer’s principal residence for the 1994 taxation year or 
that, in the taxpayer’s return of income for the taxation 
year in which the taxpayer disposes of the property or 
grants an option to acquire the property, is designated as 
the taxpayer’s principal residence, in determining, for the 
purposes of paragraph (2)(b) and subsections (4) to (7), 
the day on which the property was last acquired or reac- 
quired by the taxpayer and the period throughout which 
the property was owned by the taxpayer this Act shall be 
read without reference to subsection 110.6(19). 


History: Subsec. 40(7.1) added by 1995, c. 3, subsec. 12(4), applicable to 
dispositions that occur after February 22, 1994. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(8) Application of subsec. 70(10) — The definitions 
in subsection 70(10) apply to this section. 


Origin of subsec. 40(8): R.S.C. 1985, c. 1 (Sth Supp.) (formerly con- 
tained in the opening words of subsec. 70(10)). 


(9) Additions to taxable Canadian property — If a 
non-resident person disposes of a taxable Canadian 
property 
(a) that the person last acquired before April 27, 1995, 
(b) that would not be a taxable Canadian property im- 
mediately before the disposition if section 115 were 
read as it applied to dispositions that occurred on April 
26, 1995, and 


(c) that would be a taxable Canadian property immedi- 
ately before the disposition if section 115 were read as 


3 


a 
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it applied to dispositions that occurred on January 1, 
1996, 


the person’s gain or loss from the disposition is deemed to 
be the amount determined by the formula 


AX B/C 
where 


A is the amount of the gain or loss determined without 
reference to this subsection; 


B is the number of calendar months in the period that 
begins with May 1995 and ends with the calendar 
month that includes the time of the disposition; and 


C is the number of calendar months in the period that 
begins with the calendar month in which the person 
last acquired the property and ends with the calendar 
month that includes the time of the disposition. 


Related Provisions: ITAR 26(30) — Relief for property held since pre- 
1972 does not apply to property that became taxable Canadian property 
due to amendments effective 1995. 


History: The portion of subsec. 40(9) before the formula amended by 
2001, c..17, subsec. 25(4), applicable to dispositions that occur after April 
26, 1995. The portion formerly read: 


(9) Where a non-resident person disposes of a taxable Canadian 
property that the person last acquired before April 27, 1995 and that 
would not be a taxable Canadian property immediately before the 
disposition if section 115 were read as it applied to dispositions that 
occurred on April 26, 1995, the person’s gain or loss from the dis- 
position is deemed to be the amount determined by the formula 


Subsec. 40(9) added by 1998, c. 19, subsec. 89(7), applicable, subject to s. 
247 of the said c. 19 (grandfathering rule reproduced after s. 260), to dis- 
positions of property that occur after April 26, 1995. 


Definitions [s. 40]: “acquired” — 40(7.1), 256(7)-(9); “acquisition 
date” —- 40(2)(b); “adjusted cost base” — 54, 248(1); “affiliated” — 
251.1;. “amount” — 248(1); “arm’s length’ —251(1); “business” — 
248(1); “Canada” — 255; “capital gain”, “capital loss’.— 39(1), 248(1); 
“capital property” — 54, 248(1); “child” — 40(8), 70(10), 252(1); “class 
of shares” — 248(6); “commercial obligation” — 80(1); “common-law 
partner” — 248(1); “control” — 256(6)—(9); “controlled directly or indi- 
rectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 
35(1);. “deferred profit sharing plan” — 147(1), 248(1); “disposition”, 
“dividend” — 248(1); “eligible amount” — 248(30); “employee” — 
248(1); “employees profit sharing plan” — 144(1), 248(1); “excepted 
gift” — 118.1(19); “excluded interest” — 40(3.15); “exempt income”, 
“farming” — 248(1); “fiscal period” — 249(2)(b), 249.1; “identical” — 
40(3.5), 248(12); “individual” — 248(1); “interest in a family farm. part- 
nership” — 40(8), 70(10); “last acquired” — 40(7.1); “limited partner” — 
40(3.14); “listed personal property” — 54, 248(1); “majority interest part- 
ner” — 248(1); “non-qualifying security” 118.1(18); “non-resident” — 
248(1); “parent” — 252(2)(a); . “person” — 248(1); “personal-use _ pro- 
perty” — 54, 248(1); “prescribed” — 248(1); “prescribed labour-spon- 
sored venture capital corporation” — Reg. 6701; “prescribed venture capi- 
tal corporation” — Reg. 6700, 6700.1, 6700.2; “principal residence”, 
“proceeds of disposition” — 54; “property” — 248(1); “‘province” — In- 
terpretation Act 35(1); “qualified. donee” — 149.1(1), 248(1); “registered 
retirement income fund” — 146.3(1), 248(1); “registered retirement sav- 
ings plan” — 146(1), 248(1); “resident in Canada” — 94(3)(a)(vii), 250; 
“share” — 248(1); “share of the capital stock of a family farm corpora- 
tion” — 40(8), 70(10); “small business corporation”, “specified mem- 
ber” — 40(3.131),. 248(1);. ‘‘substantial” — 40(3.16);.. “substituted” — 
248(5); “substituted property” — 40(3.3)(b); “superficial loss” — 54; 
“taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian pro- 
perty” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable income”, 
“taxable income earned in Canada” — 248(1); “taxation year” — 249; 
“taxpayer” — 40(3.12), 248(1); “testamentary trust’ — 108(1), 248(1); 
“transferor” — 40(3.3)(a); “trust” — 104(1), 248(1), (3); “written”? — Jn- 
terpretation Act 35(1) [writing]. 


41. (1) Taxable net gain from disposition of listed 
personal property — For the purposes of this Part, a 
taxpayer's taxable net gain for a taxation year from dispo- 
sitions of listed personal property is '/2 of the amount de- 
termined under subsection (2) to be the taxpayer’s net 
gain for the year from dispositions of such property. 


39 


S. 41(1) 


Related Provisions: 127.52(1)(d)(i) — Untaxed 30% of gain added to 
income for minimum tax purposes; 248(1)“taxable net gain” — Definition 
applies to entire Act. 


History: Subsec. 41(1) amended by replacing the reference to the fraction 
‘“/,” with a reference to the fraction “'”, by 2001, c. 17, s. 26, applicable 
to taxation years that end after February 27, 2000 except that, for taxation 
years that include February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the reference to the 
fraction “'/” shall be read as a reference to the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year. 


Interpretation Bulletins: See list at end of s. 41. 


(2) Determination of net gain — A taxpayer’s net 
gain for a taxation year from dispositions of listed per- 
sonal property is an amount determined as follows: 


(a) determine the amount, if any, by which the total of 
the taxpayer’s gains for the year from the disposition 
of listed personal property, other than property de- 
scribed in subparagraph 39(1)(a)(G.1), exceeds the total 
of the taxpayer’s losses for the year from dispositions 
of listed personal property, and 


(b) deduct from the amount determined under para- 
graph (a) such portion as the taxpayer may claim of 
the taxpayer’s listed-personal-property losses for the 7 
taxation years immediately preceding and the 3 taxa- 
tion years immediately following the taxation year, ex- 
cept that for the purposes of this paragraph 


(1) an amount in respect of a listed-personal-pro- 
perty loss is deductible for a taxation year only to 
the extent that it exceeds the total of amounts de- 
ducted under this paragraph in respect of that loss 
for preceding taxation years, 


(11) no amount is deductible in respect of the listed- 
personal-property loss of any year until the deduct- 
ible listed-personal-property losses for previous 
years have been deducted, and 


(111) no amount is deductible in respect of listed- 


personal-property losses from the amount deter- 
mined under paragraph (a) for a taxation year ex- 
cept to the extent of the amount so determined for 
the year, 


and the remainder determined under paragraph (b) is the 
taxpayer’s net gain for the year from dispositions of listed 
personal property. 


Related Provisions: 46(1) — Personal-use property. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. See also list at end of s. 41. 


Forms: TiA: Request for loss carryback; T3A: Request for loss car- 
ryback by a trust. 


(3) Definition of  “listed-personal-property 
loss” — In this section, “listed-personal-property loss” 
of a taxpayer for a taxation year means the amount, if 
any, by which the total of the taxpayer’s losses for the 
year from dispositions of listed personal property exceeds 
the total of the taxpayer’s gains for the year from disposi- 
tions of listed personal property, other than property de- 
scribed in subparagraph 39(1)(a)(1.1). 

Related Provisions: 152(6) — Reassessment; 164(5), (5.1) — Effect of 
carryback of loss. 


Interpretation Bulletins [subsec. 41(3)]: IT-159R3: Capital debts 
established to be bad debts. See also list at end of s. 41. 


Definitions [s. 41]: “amount”, “disposition” — 248(1); “listed personal 
property” —54, 248(1); “listed-personal-property loss” — 41(3); “pro- 
perty” — 248(1); “taxable net gain’ — 41(1), 248(1); “taxation year’ — 
249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 41]: 
(archived). 


IT-332R: Personal-use property 


Income Tax Act, Part I, Division B 


42. Dispositions subject to warranty — In comput- 
ing a taxpayer’s proceeds of disposition of any property 
for the purposes of this subdivision, there shall be in- 
cluded all amounts received or receivable by the taxpayer 
as consideration for warranties, covenants or other condi- 
tional or contingent obligations given or incurred by the 
taxpayer in respect of the disposition, and in computing 
the taxpayer’s income for the taxation year in which the 
property was disposed of and for each subsequent taxa- 
tion year, any outlay or expense made or incurred by the 
taxpayer in any such year pursuant to or by reason of any 
such obligation shall be deemed to be a loss of the tax- 
payer for that year from a disposition of a capital property 
and for the purposes of section 110.6, that capital pro- 
perty shall be deemed to have been disposed. of by the 
taxpayer in that year. 


properties. 


Section 42 is amended to provide that an ar ‘ or 
receivable by a taxpayer in a taxation year as consideration for 
a warranty, a covenant or another conditional or contingent ob- 
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perty sete of, at any time, by the iaxpayer 


¢ is, if the amount is received or becomes. rect 
before the taxpayer’ S$ filing-due date for the t 
ation year in which the taxpayer disposed of 
to be included i in computing the eae 
_ Position: on the property, and — 


¢ is, i the amount is received « or - becomes re 


tion given or jeckaell ree she, seaene nl 
disposed of, at any: time a te - 


U aeduicted | in. computing the taxp: 
tion o Be oe ane 


from ‘the diGouten. bythe taxpayer 
occurs at the time oS ve amount i 
payable. 2 a 
Definitions [s. 42): cir ee 
248(1); “capital loss” — 39(1)(b),. 2481); dispc i 
date”, oy v8 “taxation 8 a 249; : 
248(1). Ce 


Related Provisions: 56.4(5) — Restrictive covenant or non-competi- 
tion agreement —s. 42 does not apply; 87(2)(n) — Amalgamations — 
outlays made pursuant to warranty. 

Definitions [s. 42]: “amount” — 248(1); “capital property” — 54, 
248(1); “disposition”, “property” — 248(1); “taxation year” — 249; “tax- 
payer’ — 248(1). 

Interpretation Bulletins [s. 42]: IT-330R: Disposition of capital pro- 
perty subject to warranty, covenant, etc (archived). 


43. (1) General rule for part dispositions — For the 
purpose of computing a taxpayer’s gain or loss for a taxa- 
tion year from the disposition of part of a property, the 
adjusted cost base to the taxpayer, immediately before the 
disposition, of that part is the portion of the adjusted cost 
base to the taxpayer at that time of the whole property 
that can reasonably be regarded as attributable to that 
part. 

Related Provisions: 43(3) — Where trust makes payment out of in- 


come or gains; 53(2)(d) — Reduction in adjusted cost base; 98.2(c), 
100(3)(c) —No application to transfer of partnership interest on death. 


interpretation Bulletins: IT-200: Surface rentals and farming opera- 
tions; IT-226R: Gift to a charity of a residual interest in real property or an 
equitable interest in a trust; IT-242R: Retired partners; IT-264R: Part dis- 
positions; IT-278R2: Death of a partner or of a retired partner; IT-338R2: 
Partnership interests — changes in cost base resulting from the admission 
or retirement of a partner; IT-359R2: Premiums and other amounts re 
leases; IT-373R2: Woodlots; IT-418: Capital cost allowance — partial dis- 
positions of property. 


I.T. Technical News: No. 25 (partnership issues). 


(2) Ecological gifts — For the purposes of subsection 
(1) and section 53, where at any time a taxpayer disposes 
of a servitude, covenant or easement to which land is sub- 
ject in circumstances where subsection 110.1(5) or 
118.1(12) applies, 


(a) the portion of the adjusted cost base to the taxpayer 
of the land immediately before the disposition that can 
reasonably be regarded as attributable to the servitude, 


“taxpayer” — 


4] 
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covenant or easement, as the case may be, is deemed 
to be equal to the amount determined by the formula 


Proposed Amendment — 43(2) before 
: formula in (a) 


ales, Ecaldgleat gifts — — For the purposes of subsec- 
tion (1) and section 53, where at any time a taxpayer 
disposes of a covenant or an easement to which land 
is subject or, in the case of land in the Province of 
Quebec, a real servitude, in circumstances where 
subsection 110.1(5) or 118. 112) applies, 


a. the portion of the. adjusted cost base to the 
taxpayer of the Jand immediately before the dis- 
- position that can reasonably be regarded as attrib- 
-_utable to the covenant, easement or real servi- 
tude, as the case may be, is deemed to be equal to 

the amount it determined by ne — 


Subsection. 43(2). is amended to clarity its aplication to “real 
servitudes” under the Civil Code of Quebec. . : 


AX B/C 
where 


A is the adjusted cost base to the taxpayer of the land 


immediately before the disposition, 


B is the amount determined under subsection 
110.1(5) or 118.1(12) in respect of the disposition, 


and 


C is the fair market value of the land immediately 


before the disposition; and 


(b) for greater certainty, the cost to the taxpayer of the 
land shall be reduced at the time of the disposition by 
the amount determined under paragraph (a). 


Related Provisions: 107(2), (2.1), (2.11) — No capital gain on disposi- 
tion of capital interest. 


(3) Payments out of trust income, etc. — Notwith- 
standing subsection (1), where part of a capital interest of 
a taxpayer in a trust would, but for paragraph (h) or (1) of 
the definition “disposition” in subsection 248(1), be dis- 
posed of solely because of the satisfaction of a right to 
enforce payment of an amount by the trust, no part of the 
adjusted cost base to the taxpayer of the taxpayer’s capital 
interest in the trust shall be allocated to that part of the 
capital interest. 

History: S. 43 amended by 2001, c. 17, s. 27, with subsec. (1) applicable 
after February 27, 1995, subsec. (2) applicable in respect of gifts made 
after February 27, 1995, and subsec. (3) applicable to satisfactions of 
rights that occur after 1999. It formerly read: 


43. Part dispositions — For the purpose of computing a taxpayer’s 
gain or loss for a taxation year from the disposition of a part of a 
property, the adjusted cost base to the taxpayer, immediately before 
the disposition, of that part is such portion of the adjusted cost base 
to the taxpayer at that time of the whole property as may reasonably 
be regarded as attributable to that part. 


S. 43 


Definitions [s. 43]: ‘adjusted cost base” — 54, 248(1); “capital inter- 
est” — 108(1), 248(1); “disposition”, “property” — 248(1); “real servi- 
tude” — Quebec Civil Code art. 1177; “taxation year’ — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


43.1 (1) Life estates in real property — Notwith- 
standing any other provision of this Act, where at any 
time a taxpayer disposes of a remainder interest in real 
property (except as a result of a transaction to which sub- 
section 73(3) would otherwise apply or by way of a gift to 
a donee described in the definition “total charitable gifts” 
or “total Crown gifts” in subsection 118.1(1)) to a person 
or partnership and retains a life estate or an estate pur au- 
tre vie (in this section called the “life estate”) in the pro- 
perty, the taxpayer shall be deemed 


Proposed Amendment — 


(1) Life estates in real property 
any other provision of this Act, if at a 
disposes of a remainder ir | 
as a result of a peas 


desorbed in the defini 
Crown ae or “total 


ae at the time ithe eeelider! inte 
have reacquired the life estate imaiedintely 
same fair market value. a 


However, subsection 43, ld) 4 does not apy; in cases 
remainder interest is a oe to. a donee: Geseribed in th 


(a) to have disposed at that time of the life estate in the 
property for proceeds of disposition equal to its fair 
market value at that time; and 


(b) to have reacquired the life estate immediately after 
that time at a cost equal to the proceeds of disposition 
referred to in paragraph (a). 


Related Provisions: 248(4) — Interest in real property. 


History: The opening words of subsec. 43.1(1) substituted by 1994, c. 21, 
s. 16, applicable to dispositions occurring after December 20, 1991. The 
opening words of that subsec. formerly read: 


43.1 (1) Life estates in real property — Notwithstanding any 
other provision of this Act, where at any time a taxpayer disposes of 
a remainder interest in real property (except as a result of a transac- 
tion to which subsection 73(3) would otherwise apply) to a person 
or partnership (other than a registered charity that is a charitable 
organization within the meaning assigned by subsection 149.1(1)) 
and retains a life estate or an estate pur autre vie (in this section 
called the “life estate’) in the property, the taxpayer shall be 
deemed 


See also History at end of s. 43.1. 
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(2) Idem — Where, as a result of an individual’s death, a 
life estate to which subsection (1) applied is terminated, 


(a) the holder of the life estate immediately before the 
death shall be deemed to have disposed of the life es- 
tate immediately before the death for proceeds of dis- 
position equal to the adjusted cost base to that person 
of the life estate immediately before the death; and 


(b) where a person who is the holder of the remainder 
interest in the real property immediately before the 
death was not dealing at arm’s length with the holder 
of the life estate, there shall, after the death, be added 
in computing the adjusted cost base to that person of 
the real property an amount equal to the lesser of 


(i) the adjusted cost base of the life estate in the 
property immediately before the death, and 


(ii) the amount, if any, by which the fair market 
value of the real property immediately after the 
death exceeds the adjusted cost base to that person 
of the remainder interest immediately before the 
death. 


Related Provisions: 53(1)(0) — Addition to adjusted cost base. 


History [s. 43.1]: S. 43.1 enacted by 1994, c. 7, Sch. VHI (1993, c. 24), 
s. 13, applicable with respect to dispositions and terminations occurring 
after December 20, 1991. 


Definitions [s. 43.1]: “adjusted cost base’ —54, 248(1); “arm’s 
length oi cons “individual” — 248(1); “life estate’ — 43.1(1); “per- 


son”, “property”, “registered charity”, “taxpayer” — 248(1); “total chari- 


table gifts”, “total Crown gifts”, “total ecological gifts” — 118.1(1). 


44. (1) Exchanges of property — Where at any time 
in a taxation year (in this subsection referred to as the “in 
itial year”) an amount has become receivable by a tax- 
payer as proceeds of disposition of a capital property that 
is not a share of the capital stock of a corporation (which 
capital property is in this section referred to as the tax- 
payer’s “former property”) that is either 


(a) property the proceeds of disposition of which are 
described in paragraph (b), (c) or (d) of the definition 
“proceeds of disposition” in subsection 13(21) or para- 
graph (b), (c) or (d) of the definition “proceeds of dis- 
position” in section 54, or 


(b) a property that was, immediately before the dispo- 
sition, a former business property of the taxpayer, 
Selected Cases [para. 44(1)(b)]: Macklin (M.) v. Canada, [1993] 1 


C.T.C. 21 (FCTD) (“Immediately” before disposition includes period prior 
to event (stripping of topsoil) precluding use of land as farmland). 


and the taxpayer has 


(c) where the former property is described in para- 
graph (a), before the end of the second taxation year 
following the initial year, and 


(d) in any other case, before the end of the first taxa- 
tion ‘iat Jou OW ssf the ee yee, 


spect of dispositions ¢ that occur in Haan eta that a ecembe 
19, 2000 (for para. (c)) or December 19, 2001 (for para. Taye: 
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Technical Notes (December 20, 2002): Subsection 44(1) 
allows a taxpayer who incurs a capital gain on the disposition 
of certain capital property to elect to defer tax on the gain to 
the extent that the taxpayer reinvests the proceeds c 
ment property within a certain period of time, namely - 


* in the case of certain involuntary dispositions, e.8., theft 0 or 

_ expropriation, before the end of the second taxation year of © 
L the natacanth es re sae the A psoas was disposed of, 
i or 


ein Stiles situations, before the end of the first taxation year i 
of the oe pe haa — the amare was shh . 
of. oe 


Paragraphs selena and (d) are amended toa ommodate ta: 
tion years that are shorter than 12 months, by providing that the 
periods for acquiring replacement Propenty. nd at the later al : 
the times mentioned above and _ _ 


ELS the case of involuntary dispositions within 24 1 mol Hig 
__ after the end of the taxation a in which the p | 
disposed. of, or 


in other situations, “within 2 months after the end of the” : 


Jee ia a aaaneat property that is a 8 De property 
for the taxpayer’s former property and the replacement 
property has not been disposed of by the taxpayer before 
the time the taxpayer disposed of the taxpayer’s former 
property, notwithstanding subsection 40(1), if the tax- 
payer so elects under this subsection in the taxpayer’s re- 
turn of income for the year in which the taxpayer acquired 
the replacement property, 


(e) the gain for a particular taxation year from the dis- 
position of the taxpayer’s former property shall be 
deemed to be the amount, if any, by which 


(1) where the particular year is the initial year, the 
lesser of 


(A) the amount, if any, by which the proceeds 
of disposition of the former property exceed 


(1) in the case of depreciable property, the 
lesser of the proceeds of disposition of the 
former property computed without reference 
to subsection (6) and the total of its adjusted 
cost base to the taxpayer immediately before 
the disposition and any outlays and expenses 
to the extent that they were made or incurred 
by the taxpayer for the purpose of making 
the disposition, and 


(II) in any other case, the total of its adjusted 
cost base to the taxpayer immediately before 
the disposition and any outlays and expenses 
to the extent that they were made or incurred 
by the taxpayer for the purpose of making 
the disposition, and 


(B) the amount, if any, by which the proceeds 
of disposition of the former property exceed the 
total of the cost to the taxpayer, or in the case of 
depreciable property, the capital cost to the tax- 
payer, determined without reference to para- 
graph (f), of the taxpayer's replacement pro- 
perty and any outlays and expenses to the extent 
that they were made or incurred by the taxpayer 
for the purpose of making the disposition, or 


(ii) where the particular year is subsequent to the 
initial year, the amount, if any, claimed by the tax- 
payer under subparagraph (iii) in computing the 
taxpayer’s gain for the immediately preceding year 
from the disposition of the former property, 


S. 44(1) 


exceeds 


(11) subject to subsection (1.1), such amount as the 
taxpayer claims, 


(A) in the case of an individual (other than a 
trust), in prescribed form filed with the tax- 
payer’s return of income under this Part for the 
particular year, and 


(B) in any other case, in the taxpayer’s return of 
income under this Part for the particular year, 


as a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect 
of such of the proceeds of disposition of the for- 
mer property that are payable to the taxpayer af- 
ter the end of the particular year as can reasona- 
bly be regarded as a portion of the amount 
determined under subparagraph (i) in respect of 
the property, and 


(D) an amount equal to the product obtained 
when '/s of the amount determined under sub- 
paragraph (i) in respect of the property is multi- 
plied by the amount, if any, by which 4 exceeds 
the number of preceding taxation years of the 
taxpayer ending after the disposition of the pro- 
perty, and 


(f) the cost to the taxpayer or, in the case of deprecia- 
ble property, the capital cost to the taxpayer, of the 
taxpayer’s replacement property at any time after the 
time the taxpayer disposed of the taxpayer’s former 
property, shall be deemed to be 


(i) the cost to the taxpayer or, in the case of depre- 
ciable property, the capital cost to the taxpayer of 
the taxpayer’s replacement property otherwise 
determined, 


minus 


(11) the amount, if any, by which the amount deter- 
mined under clause (e)(i)(A) exceeds the amount 
determined under clause (e)(1)(B). 


Related Provisions: 13(4) — Parallel rule for CCA recapture; 14(6) — 
Parallel rule for eligible capital property; 44(4) — Deemed election; 
44(5) — Replacement property; 44(6) — Deemed proceeds of disposition; 
72(1)(c) — No reserve for year of death; 72(2)(b) — Election by legal 
representative and transferee re reserves; 79.1(3), (6)(c) — Capital gains 
reserve where property repossessed by creditor; 87(2)(1.3) — Amalgama- 
tions — replacement property acquired by new corporation; 87(2)(m) — 
Amalgamations — proceeds not due until after end of year; 87(2)(Il) — 
Amalgamations — continuation of predecessor corporations; 
88(1)(d)G)(C) — Winding-up; 96(3) — Election by members of partner- 
ship; 220(3.2), Reg. 600(b) — Late filing of election or revocation. 


History: The opening words of subsec. 44(1) amended by 2001, c. 17, s. 
28, applicable to shares disposed of after April 15, 1999 other than shares 
disposed of after that date as a consequence of a public takeover bid or 
offer filed with a public authority before April 16, 1999. The opening 
words formerly read: 


44. (1) Where at any time in a taxation year (in this subsection re- 
ferred to as the “initial year’) an amount has become receivable by 
a taxpayer as proceeds of disposition of a capital property (in this 
section referred to as the taxpayer’s “former property”) that is either 


The portion of subsec. 44(1) between paras. (d) and (e) amended by 1998, 
c. 19, subsec. 90(1), applicable to dispositions of former properties that 
occur after the 1993 taxation year. That portion formerly read: 


acquired a capital property (in this section referred to as the tax- 

payer’s “replacement property”’) as a replacement for the taxpayer’s 
former property and the taxpayer’s replacement property has not 
been disposed of by the taxpayer prior to the time the taxpayer dis- 
posed of the taxpayer’s former property, notwithstanding subsection 
40(1), if the taxpayer so elects under this subsection in the tax- 
payer’s return of income under this Part for the year in which the 
taxpayer acquired the replacement property, 
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Cl. 44(1)(e)(iii)(C) amended by 1995, c. 21, s. 12, applicable to taxation 
years that end after February 21, 1994. The clause formerly read: 


(C) a reasonable amount as a reserve in respect of such of the pro- 
ceeds of disposition of the former property that are not due to the 
taxpayer until after the end of the particular year as can reasonably 
be regarded as a portion of the amount determined under subpara- 
graph (i) in respect of the property, and 
Subpara. 44(1)(e)(iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 24(1), applicable to 1990 et seq. Subpara. 44(1)(e)(ii) formerly read: 


(11) subject to subsection (1.1), such amount as the taxpayer may 
claim as a deduction, not exceeding the lesser of 


(A) a reasonable amount as a reserve in respect of such of the 
proceeds of disposition of the former property that are not due 
to the taxpayer until after the end of the particular year as may 
reasonably be regarded as a portion of the amount determined 
under subparagraph (i) in respect of the property, and 


(B) an amount equal to the product obtained when '/s of the 
amount determined under subparagraph (1) in respect of the pro- 
perty is multiplied by the amount, if any, by which 4 exceeds 
the number of preceding taxation years of the taxpayer ending 
after the disposition of the property, and 


Selected Cases [subsec. 44(1)]: Grove Acceptance Ltd. v. R., [2003] 
1 C.T.C. 2377 (TCC) (Quantitative factor as to use is principal test); 
Buonincontri v. R., [1985] 1 C.T.C. 370 (FCTD) (Rental is income from 
property and not from business even if taxpayer in business of renting 


property). 
Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 


Interpretation Bulletins: IT-491: Former business property. See also 
list at end of s. 44. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Forms: T1030: Election to claim a capital gains reserve for individuals 
(other than trusts) when calculating the amount of a capital gain using the 
replacement property rules; T2069: Election in respect of amounts not de- 
ductible as reserves for the year of death. ° 


(1.1) Farm property disposed of to child — Where 
the former property referred to in subparagraph (1)(e)(ii) 
is real property in respect of the disposition of which the 
rules in subsection 73(3) apply, in computing the amount 
of any claim in respect of that property under that subpar- 
agraph, it shall be read as if the references therein to “!/s” 
and “4” were references to “'/i0” and “9” respectively. 


(2) Time of disposition and of receipt of pro- 
ceeds — For the purposes of this Act, the time at which 
a taxpayer has disposed of a property for which there are 
proceeds of disposition as described in paragraph (b), (c) 
or (d) of the definition “proceeds of disposition” in sub- 
section 13(21) or paragraph (b), (c) or (d) of the definition 
“proceeds of disposition” in section 54, and the time at 
which an amount, in respect of those proceeds of disposi- 
tion has become receivable by the taxpayer. shall be 
deemed to be the earliest of 


(a) the day the taxpayer has agreed to an amount as 
full compensation to the taxpayer for the property lost, 
destroyed, taken or sold, 
Selected Cases [para. 44(2)(a)]: Shaw (J.M.) v. MNR, [1993] 1 C.T.C. 
221 (FCA); leave to appeal to SCC refused (1993), 158 N.R. 399 (note) 


(Amount paid as “interest” on award of additional compensation was in- 
terest income not proceeds of disposition of land). 


(b) where a claim, suit, appeal or other proceeding has 
been taken before one or more tribunals or courts of 
competent jurisdiction, the day on which the tax- 
payer’s compensation for the property is finally deter- 
mined by those tribunals or courts, 


(c) where a claim, suit, appeal or other proceeding re- 
ferred to in paragraph (b) has not been taken before a 
tribunal or court of competent jurisdiction within two 
years of the loss, destruction or taking of the property, 
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the day that is two years following the day of the loss, 
destruction or taking, 


(d) the time at which the taxpayer is deemed by sec- 
tion 70 or paragraph 128.1(4)(b) to have disposed of 
the property, and 


(e) where the taxpayer is a corporation other than a 
subsidiary corporation referred to in subsection 88(1), 
the time immediately before the winding-up of the 
corporation, 


and the taxpayer shall be deemed to have owned the pro- 
perty continuously until the time so determined. 

Related Provisions: 59.1 — Involuntary disposition of resource pro- 
perty; 70(10), (11) — Definitions. 


History: Para. 44(2)(d) substituted by 1994, c. 21, subsec. 17(1), applica- 
ble after 1992 except that, where a corporation elects in accordance with 
paragraph 111(4)(a) of 1994, c. 21 (i.e., elects before the end of December 
1994 for new subsec. 250(5.1) to apply in respect of a continuance before 
1993), the amended para. applies from the corporation’s time of continua- 
tion (within the meaning assigned by that paragraph). Para. 44(2)(d) for- 
merly read: 

(d) the time at which the taxpayer is deemed by section 48 or 70 to 

have disposed of the property, and 


Selected Cases [subsec. 44(2)]: Laurentide Rendering Inc. v. R., 
[1988] 2 C.T.C. 200 (FCA) (Expropriation compensation, including allo- 
cation for recaptured capital cost allowance, receivable when agreement 
concluded). 


interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-185R: Losses from theft, defalcation or embezzlement; IT-259R4: 
Exchanges of property; IT-271R: Expropriations — time and proceeds of 
disposition (archived). 


(3) Where subsec. 70(3) does not apply — Subsec- 
tion 70(3) does not apply to compensation referred to in 
paragraph (b), (c) or (d) of the definition “proceeds of dis- 
position” in subsection 13(21) or paragraph (b), (c) or (d) 
of the definition “proceeds of disposition” in section 54 
that has been transferred or distributed to beneficiaries or 
other persons beneficially interested in an estate or trust. 


(4) Deemed election — Where a former property of a 
taxpayer was a depreciable property of the taxpayer 


(a) if the taxpayer has elected in respect of that pro- 
perty under subsection (1), the taxpayer shall be 
deemed to have elected in respect thereof under sub- 
section 13(4); and 


(b) if the taxpayer has elected in respect of that pro- 
perty under subsection 13(4), the taxpayer shall be 
deemed to have elected in respect thereof under sub- 
section (1). 


(5) Replacement property — For the purposes of this 
section, a particular capital property of a taxpayer is a re- 
placement property for a former property of the taxpayer, 
if 
(a) it is reasonable to conclude that the property was 
acquired by the taxpayer to replace the former 
property; 
(a.1) it was acquired by the taxpayer and used by the 
taxpayer or a person related to the taxpayer for a use 
that is the same as or similar to the use to which the 
taxpayer or a person related to the taxpayer put the 
former property; 


(b) where the former property was used by the tax- 
payer or a person related to the taxpayer for the pur- 
pose of gaining or producing income from a business, 
the particular capital property was acquired for the 
purpose of gaining or producing income from that or a 
similar business or for use by a Poe related to the 
taxpayer for such a purpose; 
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(c) where the former property was a taxable Canadian 
property of the taxpayer, the particular capital property 
is a taxable Canadian property of the taxpayer; and 


(d) where the former property was a taxable Canadian 
property (other than treaty-protected property) of the 
taxpayer, the particular capital property is a taxable 
Canadian property (other than treaty-protected pro- 
perty) of the taxpayer. 


History: Para. 44(5)(c) amended and para. (d) added by 1999, c. 22, s. 12, 
applicable to dispositions that occur in taxation years that end after 1997. 
Para. (c) formerly read: 


(c) where the former property was taxable Canadian property (or 
would have been taxable Canadian property if the taxpayer were 
non-resident throughout the year in which the former property was 
disposed of and the former property were used in a business carried 
on by the taxpayer), the particular capital property was taxable Ca- 
nadian property (or would have been taxable Canadian property if 
the taxpayer were non-resident throughout the year in which the 
particular capital property was acquired and the particular capital 
property were used in a business carried on by the taxpayer). 


Para. 44(5)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 
90(2), applicable to dispositions of former properties that occur after the 
1993 taxation year except that, if a taxpayer so elects in respect of a for- 
mer property of the taxpayer that was disposed of before June 18, 1998 by 
notifying the Minister of National Revenue in writing on or before the 
filing-due date for the taxpayer’s first taxation year that ends after June 18, 
1998, para. 44(5)(a.1) shall, for the purpose of determining whether a pro- 
perty of the taxpayer is a replacement property of the former property, be 
read as follows: 


(a.1) it was acquired by the taxpayer for a use that is the same as or 
similar to the use to which the taxpayer or a person related to the 
taxpayer put the former property; 


Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as 
the use to which the taxpayer or a person related to the taxpayer put 
the former property; 
Paras. 44(5)(a) to (c) substituted by 1994, c. 7, Sch. IL (1991, c. 49), sub- 
sec. 24(2), paras. 44(5)(a), (b) applicable to dispositions of former proper- 
ties occurring after July 13, 1990, and para. (c) applicable to property ac- 
quired as a replacement for a former property disposed of after April 2, 
1990, other than a former property disposed of 
(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property 
under statutory authority given before April 3, 1990 or for the sale 
price of the property sold to a person by whom such a notice was 
given before April 3, 1990. 


Paras. 44(5)(a) to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as 
the use to which the taxpayer put the former property; 


(b) where the former property was used by the taxpayer for the pur- 
pose of gaining or producing income from a business, the particular 
capital property was acquired for the purpose of gaining or produc- 
ing income from that or a similar business; and 
(c) where the taxpayer was not resident in Canada at the time the 
taxpayer acquired the particular capital property, in addition to the 
requirements in paragraphs (a) and (b), the particular capital pro- 
perty was taxable Canadian property. 
Interpretation Bulletins: [T-259R4: Exchanges of property; IT-271R: 
Expropriations —— time and proceeds of disposition (archived). 
1.T. Technical News: No. 25 (replacement property rules and business 
expansions). 


(6) Deemed proceeds of disposition — Where a 
taxpayer has disposed of property that was a former busi- 
ness property and was in part a building and in part the 
land (or an interest therein) subjacent to, or immediately 
contiguous to and necessary for the use of, the building, 
for the purposes of this subdivision, the amount if any, by 
which 


(a) the proceeds of disposition of one such part deter- 
mined without regard to this subsection 


S. 44(7)(c) 


exceed 
(b) the adjusted cost base to the taxpayer of that part 


shall, to the extent that the taxpayer so elects in the tax- 
payer’s return of income under this Part for the year in 
which the taxpayer acquired a replacement property for 
the former business property, be deemed not to be pro- 
ceeds of disposition of that part and to be proceeds of dis- 
position of the other part. 

Related Provisions: 96(3) — Election by members of partnership; 


220(3.2), Reg. 600(b) — Late filing of election or revocation; 248(4) 
Interest in real property. 


History: The opening words of subsec. 44(6) substituted by 1994, c. 21, 
subsec. 17(2), applicable to dispositions occurring after December 21, 
1992. The opening words of that subsec. formerly read: 


(6) Deemed proceeds of disposition — Where a taxpayer has 
disposed of property that was a former business property and was in 
part a building and in part the land, or an interest therein, subjacent 
to or necessary for the use of the building, for the purposes of sub- 
section (1), the amount, if any, by which 


Interpretation Bulletins: IT-271R: Expropriations — time. and. pro- 
ceeds of disposition (archived); IT-259R4: Exchanges of property. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(7) Where subpara. (1)(e)(iii) does not apply — 
Subparagraph (1)(e)(i1) does not apply to permit a tax- 
payer to claim any amount under that subparagraph in 
computing a gain for a taxation year where 


(a) the taxpayer, at the end of the year or at any time in 
the immediately following year, was not resident in 
Canada or was exempt from tax under any provision 
of this Part; or 


(b) the person to whom the former property of the tax- 
payer was disposed of was a corporation that, immedi- 
ately after the disposition, 


(1) was controlled, directly or indirectly in any 
manner whatever, by the taxpayer, 


(ii) was controlled, directly or indirectly in any 
manner whatever, by a person or group of persons 
by whom the taxpayer was controlled, directly or 
indirectly in any manner whatever, or 


(iii) controlled the taxpayer, directly or indirectly 
in any manner whatever, where the taxpayer is a 
corporation. 


_ Proposed Addition — 44(7)(c) 
~ (c) the former. property of the taxpayer was disposed 
_ of to a partnership in which the taxpayer was, imme- 
- diately after the ne a meek interest 
_ partner... 
Appiketian: The foun 27; 2004 daft labislneait sitiske. 18(2), 
will add para. 44(7)(c), applicable to dispositions that occur after De- 
cember 20, 2002. However, if a property so disposed of pursuant to an 


agreement in writing made before December 21, ae is transferred to 
ths oas before 2004 


(a) subsec. 44(7), as it read immediately before this amendment, ap- 
plies in respect of the disposition of property; and 

(b) for the purpose of applying subpara. 44(1 \(e)(iii) to the taxpayer 
_ for a taxation year in respect of the property, a reasonable amount as 

a reserve in respect of the proceeds of disposition may not exceed 

the amount that would be reasonable if the proceeds from any sub- 

sequent disposition of the property that the purchaser receives 

before the end of the taxation year were received by the taxpayer. 


Technical Notes: Subsection 44(7) of the Act restricts a 
taxpayer from claiming a capital gains reserve under subpara- 
graph 44(1)(e)(ili) where the former property of the taxpayer 
was disposed of to a non-resident or a corporation that, imme- 
diately after the disposition, controlled the taxpayer or was 
controlled by the taxpayer or by a person or group of persons 
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who controlled the taxpayer. Subsection 44(7) is amended, — 


generally in respect of dispositions of property that occur after 

December 20, 2002, to provide that the ragene ee reserve is 
perty is a partnership of which the taxpayer is a majority inte 
est partner. : 


Letter from Dept. of ot Finance, | October 8, 2003 See. 


under 20(8)(c), (d).. 


Related Provisions: 256(5.1), (6.2) —C 
rectly — control in fact. 


ontrolled directly or indi- 


(8) Application of subsec. 70(10) — The definitions 
in subsection 70(10) apply to this section. 


Origin of subsec. 44(8): R.S.C. 1985, c. 1 (Sth Supp.) (formerly con- 
tained in the opening words to subsec. 70(10)). 


Selected Cases [s. 44]: Glaxo Wellcome Inc. v. R., [1999] 4 C.T.C. 
371 (FCA); aff'g [1996] 1 C.T.C. 2904 (TCC) (Property must have been 
“used” in the business, not merely held). 


Definitions [s. 44]: “amount” — 248(1); “ 
248(1); “beneficially interested” — 248(25); “business” — 248(1); “capi- 
tal property” — 54, 248(1); “child” — 44(8), 70(10), 252(1); “controlled 
directly or. indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Inter- 
pretation Act 35(1); “depreciable property” — 13(21), 248(1);. “disposi- 
MOU Nes: “former business property” ; “former pro- 
“individual” — 248(1); “interest” — (in real property) 
248(4); * tea interest partner’, “prescribed” — 248(1); “proceeds of 


disposition” —54; “property” — 248(1); “resident in’ Canada’ — 
94(3)(a)(vil), 250; “replacement property” ; “share”, “taxable Ca- 
i ; “taxation year” — 249; “taxpayer”, “treaty- 


protected property” — 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 44]: IT-259R4: Exchanges of property; IT- 
271R: Expropriations — time and proceeds of disposition (archived). 


44.1 (1) [Small-business share rollover] Defini- 
tions — The definitions in this subsection apply in this 
section. 


“ACB reduction” of an individual in respect of a re- 
placement share of the individual in respect of a qualify- 
ing disposition of the individual means the amount deter- 
mined by the formula 


D x (E/F) 
where 


Dis the permitted deferral of the individual in respect of 
the qualifying disposition; 

E is the cost to the individual of the replacement share; 
and 


F is the cost to the individual of all the replacement 
shares of the individual in respect of the qualifying 
disposition. 


“active business corporation” at any time means, sub- 
ject to subsection (10), a corporation that is, at that time, a 
taxable Canadian corporation all or substantially all of the 
fair market value of the assets of which at that time is 
attributable to assets of the corporation that are 


(a) assets used principally in an active business carried 
on by the corporation or by an active business corpo- 
ration that is related to the corporation; 


(b) shares issued by or debt owing by other active bus- 
iness corporations that are related to the corporation; 
or 

(c) a combination of assets described in paragraphs (a) 
and (b). 


Related Provisions: 44.1(8)— Special rule re carrying on an active 
business; 44.1(10) — Exclusions to definition. 


“carrying value” of the assets of a corporation at any 
time means the amount at which the assets of the corpora- 
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tion would be valued for the purpose of the corporation’s 
balance sheet as of that time if that balance sheet were 
prepared in accordance with generally accepted account- 
ing principles used in Canada at that time, except that an 
asset of a corporation that is a share or debt issued by a 
related corporation is deemed to have a carrying value of 
nil. 

Related Provisions: 248(24) — Equity and consolidation methods of 
accounting not to be used. 


Regulations: 6204 (prescribed share). 


‘common share” means a share prescribed for the pur- 
pose of paragraph 110(1)(d). 


“eligible pooling arrangement” in respect of an indivi- 
dual means an agreement in writing made between the in- 
dividual and another person or partnership (which other 
person or partnership is referred to in this definition and 
subsection (3) as the “investment manager”) where the 
agreement provides for 


(a) the transfer of funds or other property by the indi- 
vidual to the investment manager for the purpose of 
making investments on behalf of the individual; 


(b) the purchase of eligible small business corporation 
shares with those funds, or the proceeds of a disposi- 
tion of the other property, within 60 days after receipt 
of those funds or the other property by the investment 
manager; and 


(c) the provision of a statement of account to the indi- 
vidual by the investment manager at the end of each 
month that ends after the transfer disclosing the details 
of the investment portfolio held by the investment 
manager on behalf of the individual at the end of that 
month and the details of the transactions made by the 
investment manager on behalf of the individual during 
the month. 


“eligible small business corporation’? at any time 
means, subject to subsection (10), a corporation that, at 
that time, is a Canadian-controlled private corporation all 
or substantially all of the fair market value of the assets of 
which at that time is attributable to assets of the corpora- 
tion that are 


(a) assets used principally in an active business carried 
on primarily in Canada by the corporation or by an eli- 
gible small business corporation that is related to the 
corporation; 


(b) shares issued by or debt owing by other eligible 
small business corporations that are related to the cor- 
poration; or 


(c) a combination of assets described in paragraphs (a) 
and (b). 
Related Provisions: 44.1(8) — Special rule re carrying on an active 
business; 44.1(10) — Exclusions to definition. 


“eligible small business corporation share” of an indi- 
vidual means a common share issued by a corporation to 
the individual if 


(a) at the time the share was issued, the corporation 
was an eligible small business corporation; and 


(b) immediately before and after the share was issued, 
the total carrying value of the assets of the corporation 
and corporations related to it did not exceed 
$50,000,000. 


‘permitted deferral” of an individual in respect of a 
qualifying disposition of the individual means the amount 


| determined by the formula 
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(G/H) x I 
where 


G is the lesser of the individual’s proceeds of disposition 
from the qualifying disposition and the total of all 
amounts. each of which is the cost to the individual of 
a replacement share in Boe of the qualifying 
disposition; 


H is the individual’s proceeds of disposition from the 
qualifying disposition; and 


I is the individual’s capital gain from the qualifying 
disposition. 


Related Provisions: 44.1(12) — Anti-avoidance — permitted ‘letersi 
deemed nil. 


‘qualifying cost’ [Repealed] 


“qualifying disposition” of an individual (other than a 
trust) means, subject to subsection (9), a disposition of 
shares of the capital stock of a corporation where each 
such share disposed of was 


_(a) an eligible small business corporation share of the 
individual; 

' (b) throughout the period during which the individual 
owned. the share, a common share of an active busi- 
ness corporation; and 


(c) throughout the 185-day period that ended immedi- 
ately before the disposition of the share, owned by the 
individual. 


Related Provisions: 44.1(9) — Special rule re qualifying disposition. 
“qualifying portion of a capital gain’”’ [Repealed] 


“qualifying portion of the proceeds of disposition” 
[Repealed] 


“replacement share’ of an individual in respect of a 
qualifying disposition of the individual in a taxation year 
means an eligible small business corporation share of the 
individual that is 


(a) acquired by the individual in the year or within 120 
days after the end of the year; and 


(b) designated by the individual in the individual’s re- 
turn of income for the year to be a replacement share 
in respect of the qualifying disposition. 


(2) Capital gain deferral — Where an individual has 

made a qualifying disposition in a taxation year, 
(a) the individual’s capital gain for the year from the 
qualifying disposition is deemed to be the amount by 
which the individual’s capital gain for the year from 
the qualifying disposition, determined without refer- 
ence to this section, exceeds the individual’s permitted 
deferral in respect of the qualifying disposition; 


(b) in computing the adjusted cost base to the indivi- 
dual of a replacement share of the individual in respect 
of the qualifying disposition at any time after its ac- 
quisition, there shall be deducted the amount of the 
ACB reduction of the individual in respect of the re- 
placement share; and 
(c) where the qualifying disposition was a disposition 
of a share that was a taxable Canadian property of the 
individual, the replacement share of the individual in 
respect of the qualifying disposition is deemed to be 
taxable Canadian property of the individual. 

Related Provisions: 53(2)(a)(v) — Reduction in ACB of replacement 

share as per 44.1(2)(b); 107.4(3)(f) — Deemed taxable Canadian property 

retains status when rolled into trust. 
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(3) Special rule—re eligible pooling arrange- 
ments — Except for the purpose of the definition “eligi- 
ble pooling arrangement” in subsection (1), any transac- 
tion entered into by an investment manager under an 
eligible pooling arrangement on behalf of an individual is 
deemed to be a transaction of the individual and not a 
transaction of the investment manager. 


Related Provisions: 44.1(1)“eligible pooling arrangement” — Meaning 
of “investment manager”. 


(4) Special rule — re acquisitions on death — For 
the purpose of this section, a share of the capital stock of 
a corporation, acquired by an individual as a consequence 
of the death of a person who is the individual’s spouse, 
common-law partner or parent, is deemed to be a share 
that was acquired by the individual at the time it was ac- 
quired by that person and owned by the. individual 
throughout the period that it was owned by that person, if 


(a) where the person was the spouse or common-law 
partner of the individual, the share was an eligible 
small business share of the person and subsection 
70(6) applied to the individual in respect of the share; 
or 


(b) where the person was the individual’s parent, the 
share was an eligible small business share of the par- 
ent and subsection 70(9.2) applied to the individual in 
respect of the share. 


(5) Special rule—re breakdown of relation- 
ships — For the purpose of this section, a share of the 
capital stock of a corporation, acquired by an individual 
from a person who was the individual’s former spouse or 
common-law partner as a consequence of the settlement 
of rights arising out of their marriage or common-law 
partnership, is deemed to be a share that was acquired by 
the individual at the time it was acquired by that person 
and owned by the individual throughout the period that it 
was owned by that person if the share was an eligible 
small business share of the person and subsection 73(1) 
applied to the individual in respect of the share. 


(6) Special rule—re eligible small business 
corporation share exchanges — For the purpose of 
this section, where an individual receives shares of the 
capital stock of a corporation that are eligible small busi- 
ness corporation shares of the individual (in this subsec- 
tion referred to as the “new shares’) as the sole considera- 
tion for the disposition of shares issued by another 
corporation that were eligible small business corporation 
shares of the individual (in this subsection referred to as 
the “exchanged shares”), the new shares are deemed to 
have been owned by the individual throughout the period 
that the exchanged shares were owned by the individual if 


(a) paragraph 85(1)(h) or subsection 85.1(3) or 87(4) 
applied to the individual in respect of the new shares; 
and 


- Proposed Amendment — 44.1(6) before (b) 


(6) Special rule—re eligible small business 
corporation share exchanges — For the purpose - 
of this section, where an individual receives shares of 
the capital stock of a particular corporation that are eli- 
gible small business corporation shares of the individual 
(in this subsection referred to as the “new shares’) as 
the sole consideration for the disposition by the indivi- 
dual of shares issued by the particular corporation or by 
another corporation that were eligible small business 
corporation shares of the individual (in this subsection 
referred to as the “exchanged shares”), the new shares 
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are deemed to have been owned by the individual 
throughout the period that the ace cee were : 
owned by the individual if - 
(a) section 51, paragraph 85(1)(h), Aueseeda" 
85.1(1), section 86 or subsection 87(4) applied to ) the 
individual in respect of the new shares; and 
Application: The February 27, 2004 draft legislation, subsee. 190), 


will amend the portion of subsec. 44.1(6) before para. ‘(b) to” read ae 
above, applicable to dispositions that occur after February 27,2000. 


Technical Notes: Subsection) 44. He provides nee 


share. Subsection 44. \Oi is Unented to substitute Re re fe 
to subsection 85.1(3) with a reference to subsection 85. : : 
to add a reference to sections a and 60. 


(b) the individual’s total proceeds a ican of the 
exchanged shares was equal to the total of all amounts 
each of which was the individual’s adjusted cost base 
of an exchanged share immediately before the 
disposition. 


(7) Special rule — re active business corporation 
share exchanges — For the purpose of this section, 
where an individual receives common shares of the capi- 
tal stock of a corporation (in this subsection referred to as 


the “new shares”) as the sole consideration for the dispo- 
sition of common shares of another corporation (in this 
subsection referred to as the “exchanged shares’), the 
new shares are deemed to be eligible small business cor- 
poration shares of the individual and shares of the capital 
stock of an active business corporation that were owned 
by the individual throughout the period that the ex- 
changed shares were owned by the individual, if 


(a) paragraph 85(1)(h) or subsection 85.1(3) or 87(4) 
i TE to the yaaa in respect of ee new SS 


opeoatioed shares’ y ie ah shi es are Se 
eligible small a cone shi y 


corporation that were owned by t 
out the period that the orl ey she 
the individual, if 
(a) section 51. "paragraph ~ 85(1)(h) y 
-$5.1(1), section 86 or ‘subsection 87(4) ; 
individual in respect of the new shares; _ 
Application: The February 27, 2004 draft legislation, subsec. 1902), 


will amend the portion of subsec. 44. AQ) before para. (b) to read as o 
above, wien to ee be occur after oe _ 


ply where an individual in the course of: a ial fie dis posi 
tion, disposes of common shares of an active business corpora- _ 
tion for consideration consisting only of new common shares _ 
of another active business corporation issued to the individual. — 
Subsection 44.1(7) is amended to substitute the reference io 
subsection 85.1(3) with a reference to subsection 85. 1 and to 
add a reference to sections 51 and 86. 


(b) the total of the individual’s proceeds of stepodting 
in respect of the disposition of the exchanged shares 
was equal to the total of the individual’s adjusted cost 
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bases immediately before the disposition of such 
shares; and 


(c) the disposition of the exchanged shares was a qual- 
ifying disposition of the individual. 


(8) Special rule — re carrying on an active busi- 
ness — For the purpose of the definitions in subsection 
(1), a property held at any particular time by a corporation 
that would, if this Act were read without reference to this 
subsection, be considered to carry on an active business at 
that time, is deemed to be used or held by the corporation 
in the course of carrying on that active business if the pro- 
perty (or other property for which the property is substi- 
tuted property) was acquired by the corporation, at any 
time in the 36-month period ending at the particular time, 
because the corporation 


(a) issued a debt or a share of a class of its capital 
stock in order to acquire money for the purpose of ac- 
quiring property to be used in or held in the course of, 
or making expenditures for the purpose of, earning in- 
come from an active business carried on by it; 


(b) disposed of property used or held by. it in_ the 
course of carrying on an active business in order to 
acquire money for the purpose of acquiring property to 
be used in or held in the course of, or making expendi- 
tures for the purpose of, earning income from an ac- 
tive business carried on by it; or 


(c) accumulated income derived from an active busi- 
ness carried on by it in order to acquire property to be 
used in or held in the course of, or to make expendi-— 
tures for the purpose of, earning income from an ac- 
tive business carried on by it. 


Related Provisions: 248(5) — Substituted property. 


(9) Special rule—re qualifying disposition — A 
disposition of a common share of an active business cor- 
poration (in this subsection referred to as the “subject 
share”) by an individual that, but for this subsection, 
would be a qualifying disposition of the individual is 
deemed not to be a qualifying disposition of the indivi- 
dual unless the active business of the corporation referred 
to in paragraph (a) of the definition “active business. cor- 
poration” in subsection (1) was carried on primarily in 
Canada 


(a) at all times in the period that began at the time the 
individual last acquired the subject share and ended at 
the time of disposition, if that period is less than 730 
days; or 

(b) in any other case, for at least 730 days in the pe- 
riod referred to in paragraph (a). 


(10) Special rule — re exceptions — For the purpose 
of this section, an eligible small business corporation and 
an active business corporation at any time do not include 
a corporation that is, at that time, 


(a) a professional corporation; 
(b) a specified financial institution; 
(c) a corporation the principal business of which is the 


leasing, rental, development or sale, or any combina- 
tion of those activities, of real property owned by it; or 


(d) a corporation more than 50 per cent of the fair 
market value of the property of which (net of debts 
incurred to acquire the property) is attributable to real 
property. 


(11) Determination rule — In determining whether a 
share owned by an individual is an eligible small business 
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corporation share of the individual, this Act shall be read 


without reference to section 48.1. 


(12) Anti-avoidance rule — The permitted deferral of 
an individual in respect of a qualifying disposition of 
shares issued by a corporation (in this subsection referred 


to as “new shares”) is deemed to be nil where 


(a) the new shares (or shares for which the new shares 
are substituted property) were issued to the individual 
or a person related to the individual as part of a series 
of transactions or events in which 


(i) shares of the capital stock of a corporation (in 
this subsection referred to as the “old shares”) were 


S. 44.1(13) 


ries of transactions or events ine included that acquisition 
_ of the old shares. a 


(c) it 1s reasonable to conclude that one of the main 
reasons for the series of transactions or events or a 
transaction in the series was to permit the individual, 
persons related to the individual, or the individual and 
persons related to the individual to become eligible to 
deduct under subsection (2) permitted deferrals in re- 
spect of qualifying dispositions of new shares (or 
shares substituted for the new shares) the total of 
which would exceed the total that those persons would 
have been eligible to deduct under subsection (2) in 
respect of permitted deferrals in respect of qualifying 


disposed of by the individual or a person related to 
the individual, or 


(i1) the paid-up capital of old shares or the adjusted 
cost base to the individual or to a person related to 
the individual of the old shares was reduced; 


(b) the new shares (or shares for which the new shares 
are substituted property) were issued by the corpora- 
tion that issued the old shares or were issued by a cor- 

poration that, at or immediately after the time of issue 
of those shares, was a corporation that was not dealing 
at arm’s length with the corporation that issued the old 
shares; and 


Proposed Amendment — 44, 1(1 2)(b) 


(b) the new shares (or shares for which the new . 
shares are substituted property) were __ 


(i) issued ne the a that issued the old 
shares, | - 


(il) ea 5° a corporation that, at or “dmmedi- 
ately after the time of issue of the new shares, 
was a corporation that was not dealing at arm Ss 

length with 


(A) the corporation that aa He old shares, 
OL 
(B) the sueliehtaal: ap - a / 
(iii) issued, by a corporation that acquired the old 
shares (or by another corporation related to that 
corporation), as part of the transaction or event or 
series of transactions or events that included that 
acquisition of the old shares; and 
Application: The February 27, 2004 draft legislation, subsec. 19(3), 


will amend para. 44.1(12)(b) to read as above, applicable in respect of 
dispositions that occur after February 27, 2004. 


Technical Notes: Subsection 44.1(12) is an anti-avoidance 
rule. It applies where an individual or persons related to the 
individual dispose of shares of a particular corporation (which 
would normally result in the use of the corporate reorganiza- 
tion rules or a return of paid-up capital of shares of the corpora- 
tion) and acquire new shares of the particular corporation or a 
corporation that does not deal at arm’s length with the particu- 
lar corporation principally for the purpose of increasing the to- 
tal amount of permitted deferrals with respect to qualifying dis- 
positions of the individual and the related persons. Where the 
rule applies, the permitted deferral with respect to qualifying 
dispositions of the new shares is deemed to be nil. 


Subsection 44.1(12) is amended to apply to the following cir- 
cumstances: 


¢ when the new shares are issued by a corporation that, at or 
immediately after the time of issue of the new shares, was a 
corporation that was not dealing at arm’s length with the 
individual; and 


* when the new shares are issued, by a corporation that ac- 
quired the old shares (or by another corporation related to 
that corporation), as part of the transaction or event or se- 


dispositions of old shares. 
Related Provisions: 248(5) — Substituted property. 


_ Proposed Addition — 44.1(13) 


(13) ¢ Order of disposition of shares — For the pur- 
pose of this section, an individual is deemed to dispose 
of shares that are identical properties in the order in 
which the individual acquired them. 

Application: The February 27, 2004 draft legislation, subsec. 19(4), 
will add subsec. 44.1(13), applicable in respect of dispositions that occur 
after December 20, 2002. However, if an individual so elects in writing 
and files the election with the Minister of National Revenue on or before 
the individual’s filing due date for the individual’s taxation year in 
which the amending legislation is assented to, subsec. 44,1(13) applies, 


in respect of the individual, to dispositions that occur after February 27, 
2000. 


Technical Notes (Deceniber 20, 2002): ‘New subsection 
44.1(13) is a provision that applies when an individual disposes 
of a share that is identical to other shares owned by the indivi- 
dual. The provision deems, for the purposes of section 44.1, the 
shares to have been disposed of in - same order i in which the 
individual acquired them. 


Letter from Dept. of Finance, 2002: 


Mr. Mark D. Brender, — wa ie & ace LLP, 
Montreal, Quebec 


Dear Mer. Brender: 


We are responding to your fcfier dated February 20, 2002 con- 
cerning section 44.1 of the Income Tax Act (the Act). 


Section 44.1 of the Act provides for a deferral of the recogni- 
tion of a capital gain in cases where an individual disposes of 
shares of an eligible small business corporation. Your com- 
ments relate to the application of this deferral where identical 
properties are disposed of and not all of the gains on the identi- 
cal properties are eligible for deferral. 


In your example, an individual purchases 100 common shares 
of an eligible small business corporation (as defined in section 
44.1). In the year after the purchase, the corporation makes an 
initial public offering and ceases to be an eligible small busi- 
ness corporation. On the initial public offering, the individual 
buys an additional 100 common shares. Finally, the individual 
disposes of 100 common shares and reinvests the capital gain 
realized in another eligible small business corporation. In the 
absence of an ordering rule for dispositions of shares, it would 
not be certain that the capital gain realized on the sale of the 
100 common shares was eligible for the deferral treatment. 


It would be appropriate to provide a rule which provides for 
certainty in determining access to the deferral of the recogni- 
tion of a capital gain under section 44.1 in the case described in 
your example. Consequently, we are prepared to recommend 
that an individual be deemed, for the purpose of this provision, 
to have disposed of shares that are identical properties in the 
order in which the individual acquired them. 


It will be recommended that this amendment apply to disposi- 
tions of shares that occur after announcement date and that, if 
an individual elects in writing and files the election with the 
Minister of National Revenue in the time provided for filing 
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the election, that this amendment apply to dispositions of — 
shares that occur after February 27, 2000. Normally, the time 
for filing the election would be on or before the filing-due date 
for the return of income of the individual for the individual’s 
taxation year in which this amendment receives roy eet 


Thank you for bringing this” matter to our attention. 
Yours sincerely, a 


Brian Ernewein 
ia Tax Legislation Division. Tax Polic se: 
: Patrick Massicotte, Canada Cust n 
ee 


History: The descriptions of E and F in the definition “ACB reduction”, 
the descriptions of G, H and I in the definition “permitted deferral’, ad 
para. (a) of the definition “replacement share”, in subsec. 44.1(1) amended 
by 2003, c. 15, subsecs. 70(2)-(4), applicable in respect of dispositions 
that occur after February 18, 2003. The descriptions and para. (a) formerly 
read: 


E is the qualifying cost to the individual of the replacement share; 
and 


F is the qualifying cost to the individual of all the replacement 
shares of the individual in respect of the qualifying disposition. 


Gis the lesser of the amount included in the description of H and 
the total of all amounts each of which is the qualifying cost to 
the individual of a replacement share in respect of the qualify- 
ing disposition; 

H is the qualifying portion of the individual’s proceeds of disposi- 
tion from the qualifying disposition; and 


I is the qualifying portion of the individual’s capital gain from 
the qualifying disposition. 


(a) acquired by the individual in the year or within 60 days after the 
end of the year, but not later than 120 days after the qualifying dis- 
position occurred; and 


The definitions “qualifying cost”, 
and “qualifying portion of the proceeds of disposition” in subsec. 44.1(1) 
repealed by 2003, c. 15, subsec. 70(1), applicable in respect of dispositions 
that occur after February 18, 2003. The definitions formerly read: 
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“qualifying cost” to an individual of particular replacement shares 
of the individual in respect of a qualifying disposition of the indivi- 
dual that are shares of the capital stock of a particular eligible small 
business corporation means the lesser of 


(a) the total of all amounts each of which is the cost to the indi- 
vidual of such a replacement share; and 


(b) the amount by which $2,000,000 exceeds the total of all 
amounts each of which is the cost to the individual of a share 
that was a share of the capital stock of the particular eligible 
small business corporation or of a corporation related to it at the 
time the particular replacement shares were acquired and that 
was a replacement share of the individual in respect of another 
qualifying disposition. 


“qualifying portion of a capital gain” of an individual from a partic- 
ular qualifying disposition of the individual means the amount de- 
termined by the formula 


Jx(-—(K/L)) 
where 


J is the individual’s capital gain from the particular qualifying 
disposition, determined without reference to this section; 


K is the amount, if any, by which the total of 


(a) the total of all amounts each of which is the adjusted 
cost base to the individual of a share of a particular corpo- 
ration that was the subject of the particular qualifying dis- 
position (which adjusted cost base shall be determined im- 
mediately before the share was disposed of and without 
reference to this section), and 


(b) the total of all amounts each of which is the adjusted 
cost base to the individual of a share of the particular cor- 
poration or a corporation related to it at the time of the par- 
ticular qualifying disposition that was the subject of another 


qualifying portion of a capital gain” 
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qualifying disposition (in respect of which a permitted 
deferral was deducted under this section by the individual) 
that occurred at or before the time of the particular qualify- 
ing disposition (which adjusted cost base shall be deter- 
mined immediately before the share was disposed of and 
without reference to this section) 


exceeds 
(c) $ 2,000,000; and 


L_ is the total of all amounts each of which is the adjusted cost 
base to the individual of a share of the particular corporation 
that was the subject of the particular qualifying disposition 
(which adjusted cost base shall be determined immediately 
before the share was disposed of and without reference to this 
section). 


“qualifying portion of the proceeds of disposition” of an individual 
from a qualifying disposition means the amount determined by the 
formula 


M x (N/O) 
where 


M_ is the individual’s proceeds of disposition from the qualifying 
disposition; 

N is the individual’s qualifying portion of the capital gain from 
the qualifying disposition; and 


O is the individual’s capital gain from the qualifying disposition, 
determined without reference to this section. 


S. 44.1 added by 2001, c. 17,.s. 29, applicable to dispositions that occur 
after February 27, 2000 except that, for dispositions that occurred after 
February 27, 2000 and before October 18, 2000, 


(a) the definition “active business corporation” in subsec. (1) shall be 
read without reference to the words “subject to subsection (10)” and 
as if the reference to the words “carried on” in para. (a) of that defini- 
tion were read as a reference to “carried on primarily in Canada”; 


(b) the definition “eligible small business corporation” in subsec. (1) 
shall be read without reference to the words “subject to subsection 
(10y’; 


(c) the definition “eligible small business corporation share” in sub- 
sec. (1) shall be read as follows: 
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eligible small business corporation share” of an individual 
means a common share issued by a corporation to the indivi- 
dual if 


(a) at the time the share was issued, the corporation was an 
eligible small business corporation; 


(b) immediately before the share was issued, the total carry- 
ing value of the assets of the corporation and corporations 
related to it did not exceed $2,500,000; and 


(c) immediately after the share was issued, the total carry- 
ing value of the assets of the corporation and corporations 
related to it did not exceed $10,000,000.”; 


(d) the definition “qualifying cost” in subsec. (1) shall be read as if the 
reference to “$2,000,000” in para. (b) of that definition were read as a 
reference to “$500,000”; 


(e) the definition “qualifying disposition” in subsec. (1) shall be read 
without reference to the words “subject to subsection (9); 


(f) the definition “qualifying portion of a capital gain” in subsec. (1) 
shall be read as if the reference to “$2,000,000” in para. (c) of the 
description of K in that definition were read as a reference to 
“$500,000”; and 


(g) s. 44.1 shall be read without reference to subsecs. 44.1(9) and (10). 


Definitions: “ACB reduction” — 44.1(1); “active business” — 248(1); 
“active business corporation” — 44.1(1), (10); “ 
248(1); “amount” — 248(1); “arm’s length” — 251(1); 
248(1); ¥ ; “Canadian-controlled 
private corporation” — 125(7), 248(1); “capital gain” — 39(1)(a), 248(1); 
“carrying value”, “common share” — 44.1(1); “common-law partner’, 
“common-law partnership” — 248(1); “corporation” — 248(1), Interpre- 
tation Act 35(1); “disposition” — 248(1); “eligible pooling arrange- 
ment” — 44.1(1); “eligible small business corporation” — 44.1(1), (10); 
“eligible small business corporation share” — 44.1(1), (11); “indivi- 
dual” — 248(1); “investment manager” — 44.1(1)“eligible pooling ar- 
rangement’; “month” — J/nterpretation Act 35(1); “paid-up capital” — 


” 
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89(1), 248(1); “parent” — 252(2)(a); “permitted deferral” — 44.1(1); 
“person”, “prescribed”, “professional corporation”, “property” — 248(1); 
“qualifying cost” —44.1(1); “qualifying disposition” —44.1(1), (9); 
“qualifying portion of a capital gain”, “qualifying portion of the pro- 
ceeds” —44.1(1); “related” — 251(2)-(6); “replacement _. share” — 
44.1(1); “share”, “small business corporation’, “specified financial institu- 
tion” — 248(1); “substituted property” — 248(5); “taxable Canadian cor- 
poration” — 89(1), 248(1); “taxable Canadian property” —- 248(1); “taxa- 
tion year’ —249; “trust”? — 104(1),. 248(1),. (3);. . “writing” — 
Interpretation Act 35(1). 


45. (1) Property with more than one use [change 
in use] — For the purposes of this subdivision the fol- 
lowing rules apply: 
(a) where a taxpayer, rere 
(i) having acquired property for some other pur- 
pose, has commenced at a later time to use it for 
the purpose of gaining or producing income, or 
(11) having acquired property for the purpose of 
gaining or producing income, has commenced at a 
later time to use it for some other purpose, 


_the taxpayer shall be deemed to have 


(111) disposed of it at that later time for proceeds 
equal to its fair market value at that later time, and 


(iv) immediately thereafter reacquired it at a cost 
equal to that fair market value; 


(b) where property has, since it was acquired by a tax- 
payer, been regularly used in part for the purpose of 
gaining or producing income and in part for some 
other purpose, the taxpayer shall be deemed to have 
acquired, for that other purpose, the proportion of the 
property that the use regularly made of the property 
for that other purpose is of the whole use regularly 
made of the property at a cost to the taxpayer equal to 
the same proportion of the cost to the taxpayer of the 
whole property, and, if the property has, in such a 
case, been disposed of, the proceeds of disposition of 
the proportion of the property deemed to have been 
acquired for that other purpose shall be deemed to be 
the same proportion of the proceeds of disposition of 
the whole property; 


(c) where, at any time after a taxpayer has acquired 
property, there has been a change in the relation be- 
tween the use regularly made by the taxpayer of the 
property for gaining or producing income and the use 
regularly made of the property for other purposes, 


(i) if the use regularly made of the property for 
those other purposes has increased, the taxpayer 
shall be deemed to have 


(A) disposed of the property at that time for 
proceeds equal to the proportion of the fair mar- 
ket value of the property at that time that the 
amount of the increase in the use regularly 
made by the taxpayer of the property for those 
other purposes is of the whole use regularly 
made of the property, and 


(B) immediately thereafter reacquired the pro- 
perty so disposed of at a cost equal to. the pro- 
ceeds referred to in clause (A), and 


(ii) if the use regularly made of the property for 
those other purposes has decreased, the taxpayer 
shall be deemed to have 


(A) disposed of the property at that time for 
proceeds equal to the proportion of the fair mar- 
ket value of the property at that time that the 
amount of the decrease in’ use regularly made 
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by the taxpayer of the property for those other 
purposes is of the whole use regularly made: of 
the property, and 


(B) immediately thereafter reacquired the pro- 
perty so disposed of at a cost equal to the pro- 
ceeds referred to in clause (A); and 


(d) in applying this subsection in respect of a non-resi- 
dent taxpayer, a reference to “gaining or producing in- 
come” shall be read as a reference to “gaining or pro- 
ducing income from a source in Canada”. 


Related Provisions: 13(7)(a), (b), (d) — Change in use rules for depre- 
ciable property; 54*superficial loss”(c) — Superficial loss rule does not 
apply. 

History: Para. 45(1)(d) added by 2001, c. 17, s. 30, applicable after Octo- 
ber 1, 1996. 


Subpara. 45(1)(c)(i) [which had earlier been inadvertently deleted — see 
below], re-enacted and (ii) amended by 1994, c. 7, Sch. I (1991, c. 49), s. 
25, applicable to 1972 et seg. Subpara. 45(1)(c)(1i) formerly read: 


(ii) if the use regularly made by the taxpayer of the property for 
those other purposes has decreased, the taxpayer shall be deemed to 
have disposed of property at that time and the proceeds of disposi- 
tion shall be deemed to be an amount equal to the proportion of the 
fair market value of the property at that time that the amount of the 
decrease in use regularly made by the taxpayer of the property for 
those other purposes is of the whole use regularly made of the 
property. 
Selected Cases [subsec. 45(1)]: Duthie Estate v. Canada, [1995] 2 
C.T.C. 157 (FCTD) (Change of use determined on balance of indications); 
Derlago vy. R., [1988] 2 C.T.C. 21 (RCTD) (Change in use of property 
deemed disposition; proceeds equal to fair market value). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — taxa- 
tion of income from property; IT-120R6: Principal residence; IT-160R3: 
Personal use of aircraft (archived); IT-218R: Profit, capital gains and 
losses from the sale of real estate, including farmland and inherited land 
and conversion of real estate from capital property to inventory and vice 
versa. 


(2) Election where change of use — For the pur- 
poses of this subdivision and section 13, where subpara- 
graph (1)(a)(i) or paragraph 13(7)(b) would otherwise ap- 
ply to any property of a taxpayer for a taxation year and 
the taxpayer so elects in respect of the property in the tax- 
payer’s return of income for the year under this Part, the 
taxpayer shall be deemed not to have begun to use, the 
property for the purpose of gaining or producing income 
except that, if in the taxpayer’s return of income under 
this Part for a subsequent taxation year the taxpayer re- 
scinds the election in respect of the property, the taxpayer 
shall be deemed to have begun so to use the property on 
the first day of that subsequent year. 

Related Provisions: 13(1) — Recapture of depreciation; 54*‘principal 
residence’’(b) — Effect of election on principal residence; 220(3.2), Reg. 
600(b) — Late filing of election or revocation. 


History: Subsec. 45(2) substituted by 1994, c. 21, s. 18, applicable to 
1992 et seq. That subsec. formerly read: 


(2) Election where change in use — For the purposes of this sub- 
division and section 13, where subparagraph (1)(a)(i) and paragraph 
13(7)(b) would otherwise be applicable in respect of any property of 
a taxpayer for a taxation year and the taxpayer so elects in the tax- 
payer’s return of income for the year under this Part, the taxpayer 
shall be deemed not to have commenced to use the property for the 
purpose of gaining or producing income therefrom or for the pur- 
pose of gaining or producing income from a business except that, if 
in the taxpayer’s return of income for a subsequent year and under 
this Part the taxpayer rescinds the taxpayer’s election in respect of 
the property, the taxpayer shall be deemed to have commenced so to 
use the property on the first day of that subsequent year. 


Interpretation Bulletins: [T-120R6: Principal residence. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 
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(3) Election concerning principal residence — 
Where at any time a property that was acquired by a tax- 
payer for the purpose of gaining or producing income 
ceases to be used for that purpose and becomes the princi- 
pal residence of the taxpayer, subsection (1) shall not ap- 
ply to deem the taxpayer to have disposed of the property 
at that time and to have reacquired it immediately thereaf- 
ter if the taxpayer so elects by notifying the Minister in 
writing on or before the earlier of 


(a) the day that is 90 days after a demand by the Min- 
ister for an election under this subsection is sent to the 
taxpayer, and 


(b) the taxpayer’s filing-due date for the taxation year 
in which the property is actually disposed of by the 
taxpayer. 
Related Provisions: 45(4) — Where election cannot be made; 54*prin- 
cipal residence”’(b), (d) — Effect of election and parallel rule when mov- 


ing out of principal residence; 220(3.2), Reg. 600(b) — Late filing of elec- 
tion or revocation. 


History: Para. 45(3)(b) amended by 1996, c. 21, s. 10, applicable to 1995 
et seq. The para. formerly read: 


(b) April 30 following the year in which the property is actually 
disposed of by the taxpayer. 


Interpretation Bulletins: IT-120R6: Principal residence. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(4) Where election cannot be made — Notwith- 
standing subsection (3), an election described in that sub- 
section shall be deemed not to have been made in respect 
of a change in use of property if any deduction in respect 
of the property has been allowed for any taxation year 
ending after 1984 and on or before the change in use 
under regulations made under paragraph 20(1)(a) to the 
taxpayer, the taxpayer’s spouse or common-law partner or 
a trust under which the taxpayer or the taxpayer’s spouse 
or common-law partner is a beneficiary. 


History: Subsec. 45(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-120R6: Principal residence. 


Definitions [s. 45]: “amount”, “business”, “common-law partner” — 
248(1): “filing-due date” — 150(1), 248(1): “gaining or producing in- 
come” — 45(1)(d); “Minister” — 248(1); “principal residence’, “proceeds 
of disposition’ —54; “property”, “regulation” — 248(1); “taxation 
year” — 249; “taxpayer”, “writing” — /nterpretation Act 35(1). 


Interpretation Bulletins [s. 45]: IT-102R2: Conversion of property, 
other than real. property, from or to inventory. 


46. (1) Personal-use property — Where a taxpayer 
has disposed of a personal-use property (other than an ex- 
cluded property disposed of in circumstances to which 
subsection 110.1(1), or the definition “total charitable 
gifts”, “total cultural gifts” or “total ecological gifts” in 
subsection 118.1(1), applies) of the taxpayer, for the pur- 
poses of this subdivision 


(a) the adjusted cost base to the taxpayer of the pro- 
perty immediately before the disposition shall be 
deemed to be the greater of $1,000 and the amount 
otherwise determined to be its adjusted cost base to 
the taxpayer at that time; and 


(b) the taxpayer’s proceeds of disposition of the pro- 
perty shall be deemed to be the greater of $1,000 and 
the taxpayer’s proceeds of disposition of the property 
otherwise determined. 
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Related Provisions: 40(2)(g)(iii) — No loss allowed on most personal- 
use property; 46(3) — Properties ordinarily disposed of as a set; 46(5) — 
Excluded property; 50(2) — Personal-use property debts. 

History: The opening words of subsec. 46(1) amended by 2001, c. 17, 
subsec. 31(1), applicable to property acquired after February 27, 2000. 
The opening words formerly read: 


46. (1) Where a taxpayer has disposed of any personal-use property 
of the taxpayer, for the purposes of this subdivision 


Interpretation Bulletins: IT-332R: Personal Use Property (archived). 


(2) Where part only of property disposed of — 
Where a taxpayer has disposed of part of a personal-use 
property (other than a part of an excluded property dis- 
posed of in circumstances to which subsection 110.1(1), 
or the definition “total charitable gifts”, “total cultural 
gifts” or “total ecological gifts” in subsection 118.1(1), 
applies) owned by the taxpayer and has retained another 
part of the property, for the purposes of this subdivision 


(a) the adjusted cost base to the taxpayer, immediately 
before the disposition, of the part so disposed of shall 
be deemed to be the greater of 


(i) the adjusted cost base to the taxpayer at that 
time of that part otherwise determined, and 


(ii) that proportion of $1,000 that the amount deter- 
mined under subparagraph (i) 1s of the adjusted 
cost base to the taxpayer at that time of the whole 
property; and 


(b) the proceeds of disposition of the part so disposed 
of shall be deemed to be the greater of 


(i) the proceeds of disposition of that part other- 
wise determined, and 


(ii) the amount determined under subparagraph 
(a)(i1). 
History: The opening words of subsec. 46(2) amended by 2001, c. 17, 


subsec. 31(2), applicable to property acquired after February 27, 2000. 
The opening words formerly read: 


(2) Where a taxpayer has disposed of part of a personal-use property 
owned by the taxpayer and has retained another part of the property, 
for the purposes of this subdivision 


(3) Properties ordinarily disposed of as a set — 
For the purposes of this subdivision, where a number of 
personal-use properties of a taxpayer that would, if the 
properties were disposed of, ordinarily be disposed of in 
one disposition as a set, 


(a) have been disposed of by more than one disposi- 
tion so that all of the properties have been acquired by 
one person or by a group of persons not dealing with 
each other at arm’s length, and 


(b) had, immediately before the first disposition re- 
ferred to in paragraph (a), a total fair market value 
greater than $1,000, 


the properties shall be deemed to be a single personal-use 
property and each such disposition shall be deemed to be 
a disposition of a part of that property. 


(4) Decrease in value of personal-use property of 
corporation, etc. — Where it may reasonably be re- 
garded that, by reason of a decrease in the fair market 
value of any personal-use property of a corporation, part- 
nership or trust, 


(a) a taxpayer’s gain, if any, from the disposition of a 
share of the capital stock of a corporation, an interest 
in a trust or an interest in a partnership has become a 
loss, or is less than it would have been if the decrease 
had not occurred, or 
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(b) a taxpayer’s loss, if any, from the disposition of a 
share or interest described in paragraph (a) is greater 
than it would have been if the decrease had not 
occurred, 


the amount of the gain or loss, as the case may be, shall 
be deemed to be the amount that it would have been but 
for the decrease. 


(5) Excluded property [art flips] — For the purpose 
of this section, “excluded property” of a taxpayer means 
property acquired by the taxpayer, or by a person with 
whom the taxpayer does not deal at arm’s length, in cir- 
cumstances in which it is reasonable to conclude that the 
acquisition of the property relates to an arrangement, plan 
or scheme that is promoted by another person or partner- 
ship and under which it is reasonable to conclude that the 
property will be the subject of a gift to which subsection 
110.1(1), or the definition “total charitable gifts”, “total 
cultural gifts” or “total ecological gifts” in subsection 
118.1(1), applies. 


Related Provisions: 163.2 — Penalties for third-party promoters and 
valuators; 248(35)-(37) — Value of gift limited to cost if acquired within 
3 years or as tax shelter. 


History: Subsec. 46(5) added by 2001, c. 17, subsec. 31(3), applicable to 
property acquired after February 27, 2000. 


Definitions [s. 46]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “corporation” — 248(1), Interpretation 
Act 35(1); “disposition” — 248(1); “excluded property” 
son” — 248(1); “personal-use property” — 54, 248(1); “proceeds of dis- 
position” — 54; “property”, “share”, “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


Interpretation Bulletins [s. 46]: IT-332R: Personal-use property 
(archived); IT-373R2: Woodlots. 


47. (1) Identical properties [averaging rule] — 
Where at any particular time after 1971 a taxpayer who 
Owns one property that was or two or more identical 
properties each of which was, as the case may be, ac- 
quired by the taxpayer after 1971, acquires one or more 
other properties (in this subsection referred to as “newly- 
acquired properties”) each of which is identical to each 
such previously-acquired property, for the purposes of 
computing, at any subsequent time, the adjusted cost base 
of the taxpayer of each such identical property, 


(a) the taxpayer shall be deemed to have disposed of 
each such previously-acquired property immediately 
before the particular time for proceeds equal to its ad- 
justed cost base to the taxpayer immediately before the 
particular time; 


(b) the taxpayer shall be deemed to have acquired the 
identical property at the particular time at a cost equal 
to the quotient obtained when 


(1) the total of the adjusted cost bases to the tax- 
payer immediately before the particular time of the 
previously-acquired properties, and the cost to the 
taxpayer (determined without reference to this sec- 
tion) of the newly-acquired properties 


is divided by 
(ii) the number of the identical properties owned by 
the taxpayer immediately after the particular time; 


(c) there shall be deducted, after the particular time, in 
computing the adjusted cost base to the taxpayer of 
each such identical property, the amount determined 
by the formula 


A 
B 
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where 


A is the total of all amounts deducted under para- 
graph 53(2)(g.1) in computing immediately before 
the particular time the adjusted cost base to the tax- 
payer of the previously-acquired properties, and 


B is the number of such identical properties owned 
by the taxpayer immediately after the particular 
time or, where subsection (2) applies, the quotient 
determined under that subsection in respect of the 
acquisition; and 


(d) there shall be added, after the particular time, in 
computing the adjusted cost base to the taxpayer of 
each ‘such identical property the amount determined 
under paragraph (c) in respect of the identical 
property. 
Related Provisions: 7(1.3)— Order of disposition of securities ac- 
quired under stock-option agreement; 47(2) — Where identical properties 
are bonds, etc.; 47(3) — Certain securities acquired by employee deemed 
not identical; 53(1)(q) — Addition to ACB for amount under 47(1)(d); 
53(2)(g.1) — Reduction in ACB under 47(1)(c); 80.03(2)(a) — Deemed 
gain on disposition following debt forgiveness; 138(11.1) — Properties of 
life insurance corporation; 248(12) — Meaning of “identical properties”. 


History: Paras. 47(1)(c) and (d) added by 1995, c. 21, s. 13, applicable to 
taxation years that end after February 21, 1994. 


I.T. Application Rules: 26(8)-(8.5) (property owned since before 
1972). 


1.T. Technical News: No. 19 (Disposition of identical properties ac- 
quired under a section 7 securities option; Change in position in respect of 
GAAR — section 7). 


(2) Where identical properties are bonds, etc. — 
For the purposes of subsection (1), where a group of iden- 
tical properties referred to in that subsection is a group of 
identical bonds, debentures, bills, notes or similar obliga- 
tions issued by a debtor, subparagraph (1)(b)(ii) shall be 
read as follows: 


“(a1) the quotient obtained when the total of the prin- 
cipal amounts of all such identical properties owned 
by the taxpayer immediately after the particular time 
is divided by the principal amount of the identical 
property.” 
Related Provisions: 248(12)— Whether bonds, etc., are identical 
properties. 


(3) Securities acquired by employee — For the pur- 
pose of subsection (1), a security (within the meaning as- 
signed by subsection 7(7)) acquired by a taxpayer after 
February 27, 2000 is deemed not to be identical to any 
other security acquired by the taxpayer if 


(a) the security is acquired in circumstances to which 
any of subsections 7(1.1), (1.5) or (8) or 147(10.1) ap- 
plies; or 


(b) the security is a security to which subsection 
7(1.31) applies. 


Related Provisions: 7(1.3)—Order of disposition of securities; 
53(1)G) — Addition of deferred employment benefit to ACB of security. 


History: Subsec. 47(3) added by 2001, c. 17, s. 32, applicable after 1999. 


(4) [Repealed under former Act] 


Definitions [s. 47]: “adjusted cost base’ — 54, 248(1); “identical” — 
138(11.1), 248(12); “principal amount” — 248(1); “property” — 248(1); 
“security”. — 7(7); “taxpayer” — 248(1). 


interpretation Bulletins [s. 47]: IT-78: Capital property owned on 
December 31, 1971 — identical properties (archived); IT-88R2: Stock 
dividends; IT-115R2: Fractional interest in shares; IT-199: Identical 
properties acquired in non-arm’s length transactions (archived); IT-387R2: 
Meaning of “identical properties”. 
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47.1 Indexed Security Investment Plans — (1)-(26) 
[Repealed under former Act] 


(26.1) Application of section 47.1 of R.S.C., 1952, 
c. 148 — Words and expressions used in subsections 
(27) and (28) have the meanings assigned to them by sub- 
sections 47.1(1) to (26) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as the latter 
subsections read on July 1, 1986 and in so far as they are 
not inconsistent with subsections (27) and (28). 


Origin of subsec. 47.1(26.1): R.S.C. 1985, c. 1 (Sth Supp.). 
.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(27) Capital losses in 1986 — Notwithstanding any 
other provision of this Act, where paragraph 47.1(10)(f) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as that paragraph read on January 
1, 1986, applied in respect of the termination before 1986 
of an indexed security investment plan under which a tax- 
payer was a participant, any amount that would have been 
deemed under that paragraph to be a capital loss of the 
taxpayer from the Plan for the 1986 or a subsequent taxa- 
tion year shall be deemed to be a capital loss of the tax- 
payer for the 1986 taxation year from the disposition of 
property in 1986. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(28) Transition for 1986 — Where a taxpayer was a 
participant under a Plan on January 1, 1986, the following 
rules apply: 


(a) each indexed security owned under the Plan by the 
taxpayer on that date shall be deemed to have been 
disposed of under the Plan on that date for proceeds of 
disposition determined by the formula 

B 


Ax— 
C 


where 


A is the indexing base of the Plan on that date deter- 
mined as if subparagraph 47.1(3)(a)G) of the In- 
come Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, were read as “the fair market 
value of all indexed securities owned by. the tax- 
payer under the Plan at the end of the preceding 
taxation year”, 


B is the fair market value of the security on that date, 
and 


C is the fair market value of all indexed securities 
owned under the Plan by the taxpayer on that date; 


(b) each indexed security deemed under paragraph (a) 
to have been disposed of under the Plan shall be 
deemed to have been reacquired outside the Plan by 
the taxpayer immediately after that date at a cost equal 
to the amount deemed under paragraph (a) to be the 
proceeds of the disposition of that security; 


(c) each put or call option referred to in clause 
47.1(4)(a)(iv)(B) or (C) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as that 
clause read on January 1, 1986, outstanding under the 
Plan on that date shall be deemed to have been closed 
out under the Plan on that date at a cost equal to the 
amount that the taxpayer would have had to pay on 
that date if the taxpayer had actually closed out the op- 
tion on a prescribed stock exchange in Canada on that 
date; 


(d) each put or call option deemed under paragraph (c) 
to have been closed out shall be deemed. to be written 
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outside the Plan immediately after that date for pro- 
ceeds equal to the amount deemed under paragraph (c) 
to be the cost at which the option was closed out; and 


(e) for greater certainty, the taxpayer’s indexed gain or 
loss, as the case may be, for the 1986 taxation year 
from the Plan and unindexed gain or loss, as the case 
may be, for that year from the Plan shall be nil. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 47.1]: “amount” — 248(1); “capital loss” — 39(1)(b), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “prescribed 
stock exchange in Canada” — Reg. 3200; “proceeds of disposition” — 54; 
“taxation year” — 249; “taxpayer” — 248(1). 


Regulations [s. 47.1]: 3200 (prescribed stock exchange). 


48. (1) [Repealed] 


History: Subsec. 48(1) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elected in accordance with para- 
graph 111(4)(a) of 1994, c. 21 (.e., elects before the end of December 
1994 for new subsec. 250(5.1) to apply in respect of a continuance before 
1993), the repeal applies to the corporation from the corporation’s. time of 
continuation (within the meaning assigned by that paragraph). That sub- 
sec. formerly read: 


48. (1) Deemed disposition of property where taxpayer has 
ceased to be resident in Canada — For the purposes of this 
subdivision, where a taxpayer has ceased, at any particular time in a 
taxation year and after 1971, to be resident in Canada, the taxpayer 
shall be deemed to have disposed, immediately before the particular 
time, of each property, other than 


(a) any property that would be taxable Canadian property if at 
no time in the year the taxpayer had been resident in Canada 
except where the taxpayer is an individual other than a trust and 
the taxpayer has elected in prescribed manner and within a pre- 
scribed time to be deemed to have disposed of such property 
owned by the taxpayer immediately before the particular time, 


(b) a right to receive any payment described in paragraph: 
212(1)(h), in any of paragraphs 212(1)G) to (q) and a right to 
receive any payment of a benefit under the Canada Pension 
Plan or a provincial pension plan as defined in section 3 of that 
Act, or 


(c) where the taxpayer is an individual other than a trust or was, 
immediately before the particular time, a Canadian corporation, 
any property not described in paragraph (a) or (b) in respect of 
which the taxpayer has elected in prescribed manner and within 
prescribed time and has furnished the Minister with security ac- 
ceptable to the Minister for the payment of the additional tax 
under this Part that would have been payable by the taxpayer if 
the taxpayer had not so elected, 


that was owned by the taxpayer immediately before the particular 
time for proceeds of disposition equal to the fair market value of the 
property immediately before the particular time and to have reac- 
quired the property immediately after the taxpayer so ceased to be 
resident in Canada at a cost equal to that fair market value, except 
that where the taxpayer has made an election under paragraph (a) or 
(c), the total of the taxpayer’s allowable capital losses for the ‘year 
from dispositions under this subsection of such of those properties 
as were not listed personal property of the taxpayer shall be deemed 
to be the lesser of that total otherwise determined and the total! of 
the taxpayer’s taxable capital gains for the year from the disposi- 
tions under this subsection of such of those properties as were not 
listed personal property of the taxpayer. 


History: Subsec. 48(1) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elected in accordance with para- 
graph 111(4)(a) of 1994, c. 21 (.e., elects before the end of December 
1994 for new subsec. 250(5.1) to apply in respect of a continuance before 
1993), the repeal applies to the corporation from the corporation’s time of 
continuation (within the meaning assigned by that paragraph). That. sub- 
sec. formerly read: 


48. (1) Deemed disposition of property where taxpayer has 
ceased to be resident in Canada — For the purposes of this 
subdivision, where a taxpayer has ceased, at any particular time in a 
taxation year and after 1971, to be resident in Canada, the taxpayer 
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shall be deemed to have disposed, immediately before the particular 
time, of each property, other than 


(a) any property that would be taxable Canadian property if at 
no time in the year the taxpayer had been resident in Canada 
except where the taxpayer is an individual other than a trust and 
the taxpayer has elected in prescribed manner and within a pre- 
scribed time to be deemed to have disposed ‘of such property 
owned by the taxpayer immediately before the particular time, 


(b) a right to receive any payment described in paragraph 
212(1)(h), in any of paragraphs 212(1)(j) to (q) and a right to 
receive any payment of a benefit under the Canada Pension 
Plan or a provincial pension plan as defined in section 3 of that 
Act, or 


(c) where the taxpayer is an individual other‘than a trust or was, 
immediately before the particular time, a Canadian corporation, 
any property not described in paragraph (a) or (b) in respect of 
which the taxpayer has elected in prescribed manner and within 
prescribed time and has furnished the Minister with security ac- 
ceptable to the Minister for the payment of the additional tax 
under this Part that would have been payable by the taxpayer if 
the taxpayer had not so elected, 


that was owned by the taxpayer immediately before the particular 

_ time for proceeds of disposition equal to the fair market value of the 
property immediately before the particular time and to have reac- 
quired the property immediately after the taxpayer so ceased to be 
resident in Canada at a cost equal to that fair market value, except 
that where the taxpayer has made an election under paragraph (a) or 
(c), the total of the taxpayer’s allowable capital losses for the year 
from dispositions under this subsection of such of those properties 
as were not listed personal property of the taxpayer shall be deemed 
to be the lesser of that total otherwise determined and the total of 
the taxpayer’s taxable capital gains for the year from the disposi- 
tions under this subsection of such of those properties as were not 
listed personal property of the taxpayer. 


(1.1) [Repealed under former Act] 


(2) [Repealed] 


History: Subsec. 48(2) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elects in accordance with paragraph 
111(4)(a) of 1994, c. 21 (.e., elects before the end of December 1994 for 
new subsec. 250(5.1) to apply in respect of a continuance before 1993), 
the repeal applies to the corporation from the corporation’s time of contin- 
uation (within the meaning assigned by that paragraph). That subsec. for- 
merly read: 


(2) Property in respect of which election made deemed to be 
taxable Canadian property — Any property of a taxpayer de- 
scribed in paragraph (1)(c) in respect of which the taxpayer has 
made an election under that paragraph shall be deemed to be taxable 
Canadian property of the taxpayer from the time immediately after 
the taxpayer ceased to be resident in Canada until the time immedi- 
ately after the taxpayer 


(a) disposes of it, or 
(b) next becomes resident in Canada, 


whichever first occurs. 


(3) [Repealed] 


History: Subsec. 48(3) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elects in accordance with paragraph 
111(4)(a) of 1994, c. 21 (i.e., elects before the end of December 1994 for 
new subsec. 250(5.1) to apply in respect of a continuance before 1993), 
the repeal applies to the corporation from the corporation’s time of contin- 
uation (within the meaning assigned by that paragraph). That subsec. for- 
merly read: 


(3) Deemed acquisition of property on becoming, a resident of 
Canada — For the purposes of this subdivision, where a taxpayer 
has become, at any particular time in a taxation year and after 1971, 
resident in Canada, the taxpayer shall be deemed to have acquired at 
the particular time each property owned by the taxpayer at that time, 
other than 


(a) property that would be taxable Canadian property if the tax- 
payer had disposed of it immediately before the particular time, 
or 


S. 48.1(1)(b) 


(b) property described in paragraph (1)(c) in respect of which 
the taxpayer had previously made an election under that para- 
graph in respect of the last preceding time the taxpayer ceased 
to be resident in Canada, 


at a cost equal to its fair market value at the particular time. 


(4) [Repealed] 


History: Subsec, 48(4) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elects in accordance with. paragraph 
111(4)(a) of 1994, c, 21 (i.e., elects before the end of December 1994 for 
new subsec. 250(5.1) to apply in respect of a continuance before 1993), 
the repeal applies to the corporation from the corporation’s time of contin- 
uation (within the meaning assigned by that paragraph). That subsec. for- 
merly read: 


(4) Exception where taxpayer resident in Canada for short 
term only — Subsection (1) does not apply in respect of any pro- 
perty owned by an individual other than a trust at the particular time 
immediately before the individual ceased to be resident in Canada, 
if 

(a) the property was 


(1) owned by the individual immediately before the indivi- 
dual last became resident in Canada, or 


(11) acquired by the individual by inheritance or bequest at 
any time after the individual last became resident in Can- 
ada; and 


(b) during the 10 years immediately preceding the particular 
time, the individual was resident in Canada for a period or peri- 
ods the total of which was 60 months or less. 


(5) [Repealed] 


History: Subsec. 48(5) repealed by 1994, c. 21, s. 19, applicable after 
1992 except that, where a corporation elects in accordance with paragraph 
111(4)(a) of 1994, c. 21 (i.e., elects before the end of December 1994 for 
new subsec. 250(5.1) to apply in respect of a continuance before 1993), 
the repeal applies to the corporation from the corporation’s time of contin- 
uation (within the meaning assigned by, that paragraph). That subsec. for- 
merly read: 


(5) Where corporation becomes resident in Canada — Where 
at any time a corporation becomes resident in Canada and immedi- 
ately before that time the corporation was a foreign affiliate of a 
taxpayer resident in Canada, for the purposes of subdivision i, the 
following rules apply: 


(a) the taxation year of the corporation that would otherwise 
have included that time shall be deemed to have ended immedi- 
ately before that time and a new taxation year shall be deemed 
to have commenced at that time; 


(b) the corporation shall be, deemed to have been a controlled 
foreign affiliate (within the meaning assigned by subsection 
95(1)) of the taxpayer at the end of the taxation year that is 
deemed by paragraph (a) to have ended immediately before that 
time; and 


(c) such amount as is prescribed shall be'included in the foreign 
accrual property income (within the meaning assigned by sub- 
section 95(1)) of the foreign affiliate for the taxation year that is 
deemed by paragraph (a) to have ended immediately before that 
time. 


48.1 (1) Gain when small business corporation 
becomes public[ly listed] — Where 


(a) at any time in a taxation year an individual owns 
capital property that is a share of a class of the capital 
stock of a corporation that, 


(i) at that time, is a small business, corporation, and 


(11) immediately after that time, ceases to be a 
small business corporation because a class of its or 
another corporation’s shares is listed on a pre- 
scribed stock exchange, and 


(b) the individual elects in prescribed form to have this 
section apply, 
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the individual shall be deemed, except for the purposes of 
sections 7 and 35 and paragraph 110(1)(d.1), 


(c) to have disposed of the share at that time for pro- 
ceeds of disposition equal to the greater of 


(i) the adjusted cost base to the individual of the 
share at that time, and 


(ii) the lesser of the fair market value of the share 
at that time and such amount as is designated in the 
prescribed form by the individual in respect of the 
share, and 


(d) to have reacquired the share immediately after that 

time at a cost equal to those proceeds of disposition. 
Related Provisions: 44.1(11) — 48.1 inapplicable in determining eligi- 
ble small business corporation share for small business investment rol- 
lover; 53(4) — Effect on adjusted cost base where para. 48.1(1)(c) applies; 
110.6(2.1) — Capital gains deduction — qualified small business corpora- 
tion shares. 


History: Subpara. 48.1(1)(a)(ii) amended by 2001, c. 17, s. 33, applicable 
to corporations that cease to be small business corporations after 1999. 


Where a corporation ceases to be a Canadian-controlled private corpora- 
tion in a taxation year solely because of the application of the amendment 
to 125(7)“Canadian-controlled private corporation’, an election under sub- 
sec. 48.1(1), as amended, that is made by an individual in respect of the 
1999 or 2000 taxation year is deemed to have been made on time if the 
election is made on or before the individual’s filing-due date for the taxa- 
tion year that includes June 14, 2001. 


The subpara. formerly read: 


(11) immediately after that time, ceases to be a small business corpo- 
ration because a class of its shares is listed on a prescribed stock 
exchange, and 


Subpara. 48.1(1)(a)(i1) amended by 1998, c. 19, s. 91, applicable to corpo- 
rations that cease to be a small business corporation after 1995. The sub- 
para. formerly read: 


(ii) immediately after that time, becomes a public corporation be- 
cause of the listing of a class of its shares on a prescribed stock 
exchange in Canada, and 


Subsec. 91(3) of 1998, c. 19, provides: 


An election under subsec. 48.1(1), as amended, that is made by an 
individual for the 1995 taxation year is deemed to have been made on 
time, if 
(a) a class of the shares of the capital stock of the corporation in 
respect of which the election is made was, on January 1, 1996, 
listed on a stock exchange listed in section 3201 of the Income 
Tax Regulations; 


(b) the corporation was a small business corporation on December 
SITS) ane 


(c) the election is made before October 1, 1998. 
Regulations: 3200, 3201 (prescribed stock exchanges for 48.1(1)(a)(ii)). 


Forms: T2101: Election for gains on shares of a corporation becoming 
public. 


(2) Time for election — An election made under sub- 
section (1) by an individual for a taxation year shall be 
made on or before the individual’s filing-due date for the 
year. 


History [s. 48.1(2)]: Subsec. 48.1(2) amended by 1996, c. 21, s. 11, 
applicable to 1995 et seg. The subsec. formerly read: 


(2) An election made under subsection (1) by an individual for a 
taxation year shall be made on or before the balance-due day of the 
individual for that year. 


(3) Late filed election — Where the election referred to 
in subsection (2) was not made on or before the day re- 
ferred to therein, the election shall be deemed for the pur- 
poses of subsections (1) and (2) to have been made on 
that day if, on or before the day that is 2 years after that 
day, 


(a) the election is made in prescribed form; and 
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(b) an estimate of the penalty in respect of that elec- 
tion is paid by the individual when the election is 
made. 


(4) Penalty for late filed election — For the purposes 
of this section, the penalty in respect of an election re- 
ferred to in paragraph (3)(a) is an amount equal to the 
lesser of 


(a) Ys of 1% of the amount, if any, by which 


(i) the proceeds of disposition determined under 
subsection (1) 


exceed 
(ii) the amount referred to in subparagraph (1)(c)() 


for each month or part of a month during the period 
commencing on the day referred to in subsection (2) 
and ending on the day the election is made, and 


(b) an amount equal to the product obtained by multi- 
plying $100 by the number of months each of which is 
a month all or part of which is during the period re- 
ferred to in paragraph (a). 


(5) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election referred to in 
paragraph (3)(a), assess the penalty payable and send a 
notice of assessment to the individual, who shall pay 
forthwith to the Receiver General the amount, if any, by 
which the penalty so assessed exceeds the total of all 
amounts previously paid on account of that penalty. 
History [s. 48.1]: S. 48.1 added by 1994, c. 7, Sch. IT (1991, c. 49), s. 26, 
applicable to 1991 et seq. 


Definitions [s. 48.1]: “adjusted cost base” — 54, 248(1); “amount” — 


248(1); “capital property” — 54, 248(1); “class of shares” a) es 

poration” — 248(1), Interpretation Act 35(1); “filing-due date” — 150(1), 
248(1); ‘individual’, “Muinister’, ae 248(1); “prescribed 
stock exchange” — 248(29), Reg. 3200, 3201; “share”, “small business 


corporation” — 248(1); “taxation year” — 11(2), 249. 


49. (1) Granting of options — Subject to subsections 
(3) and (3.1), for the purposes of this subdivision, the 
granting of an option, other than 


(a) an option to acquire or to dispose of a nee 
residence, 


(b) an option granted by a corporation to acquire 
shares of its capital stock or bonds or debentures to be 
issued by it, or 


(c) an option granted by a trust to acquire units of the 
trust to be issued by the trust, 


is a disposition of a property the adjusted cost base of 
which to the grantor immediately before the grant is nil. 
Related Provisions: 13(5.3) — Disposition of option on depreciable 
property or real property; 49(2), (2.1) — Where option expires; 49(5) — 
Extension or renewal of options. 

History: Subsec. 49(i) amended by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 27(1), to substitute “(3) and (3.1)” for “(2), (3) and (3.1)” in that por- 


tion preceding para. (a), and to add para. (c), applicable to options granted 
after 1989. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units; IT- 
403R: Options on real estate; IT-479R: Transactions in securities. 


(2) Where option expires — Where at any time an op- 
tion described in paragraph (1)(b) (other than an option to 
acquire shares of the capital stock of a corporation in con- 
sideration for the incurring, pursuant to an agreement de- 
scribed in paragraph (e) of the definition “Canadian ex- 
ploration and development expenses” in_ subsection 
66(15), paragraph (1) of the definition “Canadian explora- 
tion expense” in subsection 66.1(6), paragraph (g) of the 
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definition “Canadian development expense” in subsection 
66.2(5) or paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5), of any 
expense described in whichever of those paragraphs is ap- 
plicable) that has been granted by a corporation after 
1971 expires, 


(a) the corporation shall be deemed to have disposed 
of capital property at that time for proceeds equal to 
the proceeds received by it for the granting of the op- 
tion; and 


(b) the adjusted cost base to the corporation of that 
capital property immediately before that time shall be 
deemed to be nil. \ § 

Related Provisions: 49(5) — Extension or renewal of options; 54“su- 


perficial loss”(d) — Superficial loss rule does not apply; 87(2)(0) — 
Amalgamations — expiry of options previously granted. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units; IT- 
98R2: Investment corporations (archived); IT-334R2: Miscellaneous 
receipts. 


(2.1) idem — Where at any time an option referred to in 
paragraph (1)(c) expires, 
(a) the trust shall be deemed to have disposed of capi- 
tal property at that time for proceeds equal to the pro- 
ceeds received by it for the granting of the option; and 


(b) the adjusted cost base to the trust of that capital 
property immediately before that time shall be deemed 
to be nil. 


Related Provisions: 49(5)— Extension or renewal; 54“‘superficial 
loss”(d) — Superficial loss rule does not apply. 


History: Subsec. 49(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 27(2), applicable to options granted after 1989. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by. trusts to acquire trust units. 


(3) Where option to acquire exercised — Where an 
option to acquire property is exercised so that property is 
disposed of by a taxpayer (in this subsection referred to as 
the “vendor”) or so that property is acquired by another 
taxpayer (in this subsection referred to as the “pur- 
chaser’), for the purpose of computing the income of each 
such taxpayer the granting and the exercise of the option 
shall be deemed not to be dispositions of property and 
there shall be included 


(a) in computing the vendor’s proceeds of disposition 
of the property, the consideration received by the ven- 
dor for the option; and 
(b) in computing the cost to the purchaser of the 
property, 
(i) where paragraph 53(1)(j) applied to the acquisi- 
tion of the property by the purchaser because a per- 
son who did not deal at arm’s length with the pur- 
chaser was deemed because of the acquisition to 
have received a benefit under section 7, the ad- 
justed cost base to that person of the option imme- 
diately before that person last disposed of the op- 
tion, and 
(ii) in any other case, the adjusted cost base to the 
purchaser of the option. 


Related Provisions: 49(3.2) — Election to have 49(3) not apply where 
option granted before Feb. 23/94; 49(5) — Extension or renewal of option; 
164(5)(c), 164(5.1)(c) — Effect of carryback of loss. 


History: Para. 49(3)(b) substituted by 1994, c. 7, Sch, II (1991, c. 49), 
subsec, 27(3), applicable after July 13, 1990. Para 49(3)(b) formerly read: 


(b) in computing the cost to the purchaser of the property, the ad- 
justed cost base to the purchaser of the option. 


S. 49(4)(a) 


Selected Cases [subsec. 49(3)]: Salt et al. v. R., [1984] C.T.C. 414 
(FCTD) (Amounts received for extended options included in proceeds of 
disposition). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units; IT- 
334R2: Miscellaneous receipts; IT-403R: Options on real estate; IT-479R: 
Transactions in securities. 


(3.01) Option to acquire specified property exer- 
cised — Where at any time a taxpayer exercises an op- 
tion to acquire a specified property, 


(a) there shall be deducted after that time in computing 
the adjusted cost base to the taxpayer of the specified 
property the total of all amounts deducted under para- 
graph 53(2)(g.1) in computing, immediately before 
that time, the adjusted cost base to the taxpayer of the 
option; and 
(b) the amount determined under paragraph (a) in re- 
spect of that acquisition shall be added after that time 
in computing the adjusted cost base to the taxpayer of 
the specified property. 
Related Provisions: 53(1)(q) — Addition to adjusted cost base for 
amount under 49(3.01)(b); 53(2)(g.1) — Reduction in adjusted cost base 


under 49(3.01)(a); 80.03(2)(a) — Deemed gain on disposition following 
debt forgiveness. 


History: Subsec. 49(3.01) added by 1995, c. 21, s. 14, applicable to taxa- 
tion years that end after February 21, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units. 


(3.1) Where option to dispose exercised — Where 
an option to dispose of property is exercised so that pro- 
perty is disposed of by a taxpayer (in this subsection re- 
ferred to as the “vendor’”) or so that property is acquired 
by another taxpayer (in this subsection referred to as the 
purchaser’), for the purpose of computing the income of 
each such taxpayer the granting and the exercise of the 
option shall be deemed not to be dispositions of property 
and there shall be deducted 


(a) in computing the vendor’s proceeds of disposition 
of the property, the adjusted cost base to the vendor of 
the option; and 


(b) in computing the cost to the purchaser of the pro- 
perty, the consideration received by the purchaser for 
the option. 


Related Provisions: 49(5) — Extension or renewal of option. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units; IT- 
403R: Options on real estate. 


(3.2) Option granted before February 23, 1994 — 
Where an individual (other than a trust) who disposes of 
property pursuant to the exercise of an option that was 
granted by the individual before February 23, 1994 so 
elects in the individual’s return of income for the taxation 
year in which the disposition occurs, subsection (3) does 
not apply in respect of the disposition in computing the 
income of the individual. 

History: Subsec. 49(3.2) added by 1995, c. 3, s. 13, applicable to disposi- 
tions that occur after February 22, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units, 


(4) Reassessment where option exercised in 
subsequent year — Where 


(a) an option granted by a taxpayer in a taxation year 
(in this subsection referred to as the “initial year’) is 
exercised in a subsequent taxation year (in this subsec- 
tion referred to as the “subsequent year”), 
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(b) the taxpayer has filed a return of the taxpayer’s in- 
come for the initial year as required by section 150, 
and 


(c) on or before the day on or before which the tax- 
payer was required by section 150 to file a return of 
the taxpayer’s income for the subsequent year, the tax- 
payer has filed an amended return for the initial year 
excluding from the taxpayer’s income the proceeds re- 
ceived by the taxpayer for the granting of the option, 


such reassessment of the taxpayer’s tax, interest or penal- 
ties for the year shall be made as is necessary to give ef- 
fect to the exclusion. 


Related Provisions: 49(5)— Extension or renewal 


161(7)(b) (ii) — Effect of carryback of loss, etc. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to 
acquire shares, bonds or debentures and by trusts to acquire trust units. See 
also list at end of s. 49; IT-384R: Reassessment where option exercised in 
subsequent year. 


of option; 


(5) [Extension or renewal of option] — Where a tax- 
payer has granted an option (in this subsection referred to 
as the “original option”) to which subsection (1), (2) or 
(2.1) applies, and grants one or more extensions or renew- 
als of that original option, 


(a) for the purposes of subsections (1), (2) and (2.1), 
the granting of each extension or renewal shall be 
deemed to be the granting of an option at the time the 
extension or renewal is granted; 


(b) for the purposes of subsections (2) to (4) and sub- 
paragraph (b)(iv) of the definition “disposition” in 
subsection 248(1), the original option and each exten- 
sion or renewal of it is deemed to be the same option; 
and 


(c) subsection (4) shall be read as if the year in which 
the original option was granted and each year in which 
any extension or renewal thereof was granted were all 
initial years. 
History: Para. 49(5)(b) amended by 2001, c. 17, s. 34, applicable to op- 
tions granted after December 23, 1998. Para. 49(5)(b) formerly read: 


(b) for the purposes of subsections (2) to (4) and subparagraph 
(b)(iv) of the definition “disposition” in section 54, the original op- 
tion and each extension or renewal thereof shall be deemed to be the 
same option; and 


That portion of subsec. 49(5) preceding para. (c) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 27(4), to substitute “grants” for “has 
granted”, to add two references to subsection (2.1), and to substitute “(2) 
to (4)” for “(2), (3), (3.1) and (4)”, applicable with respect to options 
granted, extended or renewed after 1989. 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds. or 
debentures and by trusts to acquire trust units. 


Definitions [s. 49]: “adjusted cost base” —54, 248(1); “arm’s 
length” — 251(1); “assessment” — 248(1); “capital property” — 54, 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition”, 
“person” — 248(1); “principal residence” — 54; “property”, “share” 
248(1); “specified property” — 54; “taxation year” — 249; “taxpayer” — 
248(1); “trust” — 104(1), 248(1), (3). 


49.1 No disposition where obligation satisfied — 
For greater certainty, where a taxpayer acquires a particu- 
lar property in satisfaction of an absolute or contingent 
obligation of a person or partnership to provide the partic- 
ular property pursuant to a contract or other arrangement 
one of the main objectives of which was to establish a 
right, whether absolute or contingent, to the particular 
property and that right was not under the terms of a trust, 


2The definition “bankrupt” has been moved from 128(3) to 248(1) — ed. 
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partnership agreement, share or debt obligation, the satis- 
faction of the obligation is not a disposition of that right. 


History: S. 49.1 added by 2000, c. 19, s. 3, applicable to obligations satis- 
fied after December 15, 1998. 
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Definitions: “disposition” — 248(1); “person”, “property”, 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


share’, “‘tax- 


50. (1) Debts established to be bad debts and 
shares of bankrupt corporation — For the purposes 
of this subdivision, where 


(a) a debt owing to a taxpayer at the end of a taxation 
year (other than a debt owing to the taxpayer in re- 
spect of the disposition of personal-use property) 1s es- 
tablished by the taxpayer to have become a bad debt in 
the year, or 


(b) a share (other than a share received by a taxpayer 
as consideration in respect of the disposition of per- 
sonal-use property) of the capital stock of a corpora- 
tion is owned by the taxpayer at the end of a taxation 
year and 


(i) the corporation has during the year become a 
bankrupt (within the meaning of subsection 
128(3)), | 


(ii) the corporation is a corporation referred to in 
section 6 of the Winding-up and Restructuring Act 
that is insolvent (within the meaning of that Act) 
and in respect of which a winding-up order under 
that Act has been made in the year, or 


(111) at the end of the year, 
(A) the corporation is insolvent, 


(B) neither the corporation nor a corporation 
controlled by it carries on business, 


(C) the fair market value of the share is nil, and 


(D) it is reasonable to expect that the corpora- 
tion will be dissolved or wound up and will not 
commence to carry on business 


and the taxpayer elects in the taxpayer’s return of income 
for the year to have this subsection apply in respect of the 
debt or the share, as the case may be, the taxpayer shall be 
deemed to have disposed of the debt or the share, as the 
case may be, at the end of the year for proceeds equal to 
nil and to have reacquired it immediately after the end of 
the year at a cost equal to nil. 


Related Provisions: 39(1)(c) — Business investment loss; 40(2)(e.2), 
(g)(ii) — Restrictions on capital losses on debt; 50(1.1) — Where insol- 
vent corporation begins carrying on business again; 54“‘superficial 
loss”(c) — Superficial loss rule does not apply; 79.1(8) — No bad debt 
deduction where property seized by creditor; 80.01(6)(b) — Debt deemed 
a specified obligation after subsec. 50(1) applies; 80.01(8) — Deemed set- 
tlement after debt parking; 96(3) — Election by members of partnership; 
111(5.3) — Limitation on bad debt deduction after change in control of 
corporation; 220(3.2), Reg. 600(b) — Late filing of election or revocation. 


History: Subpara. 50(1)(b)(ii) amended by 1996, c. 6, subsec. 167(2), to 
substitute “Winding-up and Restructuring Act” for “Winding-up Act’, ef- 
fective June 28, 1996. 


The portion of subsec. 50(1) after subpara. (b)(ii) amended by 1995, e421, 
s. 15, applicable to taxation years that end after February 21, 1994. That 
portion formerly read: 


(iii) at the end of the year, the corporation is insolvent and 
neither the corporation nor a corporation controlled by it 
carries on business, and 


(A) at the end of the year, the fair market value of the 
share is nil and it is reasonable to expect that the corpo- 
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ration will be dissolved or wound up and will not begin 
to carry on business, and 


(B) in the taxpayer’s return of income under this Part 
for the year the taxpayer elects to have this subsection 
apply in respect of the share, 


the taxpayer shall be deemed to have disposed of the debt or the 
share, as the case may be, at the end of the year for proceeds equal 
to nil and to have reacquired it immediately thereafter at a cost 
equal to nil. 


That portion of subsec. 50(1) following subpara. (b)(ii) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 28(1), applicable 


(a) to 1990 et seq.; and 


(b) where the taxpayer so elects in respect of the shares of the capital 
stock of a corporation by notifying the Minister of National Revenue 
in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 
provides that such an election made before December 11, 1993 shall 
be deemed to have been made before 1992], to each of the taxpayer’s 
1985 to 1989 taxation years in respect of the share owned by the tax- 
payer at the end of the year, except that the subsec. is not applicable in 
respect of any such taxation year in respect of the share where the 
corporation or a corporation controlled by it carries on business during 
the 24-month period immediately following the end of the year; and, 
where a taxpayer makes an election under this paragraph in respect of 
a share of the capital stock of a corporation, 


(i) the taxpayer shall be deemed to have elected, in the taxpayer’s 
returns of income under Part I of the Act for each of those years, 
to have subsec. 50(1) as amended, apply in respect of the share, 
and 


(ii) notwithstanding subsecs. 152(4) to (5), such assessments of 
tax, interest and penalties shall be made as are necessary to give 
effect to the election. 


That portion of subsec. (1) formerly read: 


(11) the corporation ceased to carry on all of its businesses 
and was insolvent during the year, and 


(A) at the end of the year, the fair market value of the 
share is nil and it is reasonable to expect that the corpo- 
ration will be dissolved or wound up and will not com- 
mence to carry on any business, and 


(B) the corporation did not commence to carry on any 
business in the year or within 24 months following the 
end of the year, 


the taxpayer shall be deemed to have disposed of the debt or the 
share, as the case may be, at the end of the year and to have reac- 
quired it immediately thereafter at a cost equal to nil. 


Winding-up Act: S. 6 of the Winding-up and Restructuring Act, R.S.C. 
1985, c. W-11, as amended by 1996, c. 6, s. 136 (effective June 28, 1996) 
and 1999, c. 28, s. 78 (effective June 28, 1999), provides: 


6. (1) Application — This Act applies to all corporations incorpo- 
rated by or under the authority of an Act of Parliament, of the for- 
mer Province of Canada or of the Province of Nova Scotia, New 
Brunswick, British Columbia, Prince Edward Island or Newfound- 
land, and whose incorporation and affairs are subject to the legisla- 
tive authority of Parliament, and to incorporate banks and savings 
banks, to authorized foreign banks, and to trust companies, insur- 
ance companies, loan companies having borrowing powers, build- 
ing societies having a capital stock and incorporated trading compa- 
nies doing business in Canada wherever incorporated where any of 
those bodies 


(a) 1s insolvent; 

(b) is in liquidation or in the process of being wound up and, on 
petition by any of its shareholders or creditors, assignees or liq- 
uidators, asks to be brought under this Act; or 


(c) if it is a financial institution, is under the control, or its as- 
sets are under the control, of the Superintendent and is the sub- 
ject of an application for a winding-up order under section 10.1. 


(2) Application to authorized foreign banks — In its application 
to an authorized foreign bank, this Act only applies to the winding- 
up of its business in Canada and to the liquidation of its assets, and 
any reference to the winding-up of a company or to the winding-up 
of the business of a company is deemed, in relation to an authorized 
foreign bank, to be a reference to the winding-up of the business in 
Canada of the authorized foreign bank and to include the liquidation 
of the assets of the authorized foreign bank. 


S. 50(1.1) 


S. 3 of the Winding-Up and Restructuring Act, as amended by 1992, c. 26, 
s. 19 (effective August 28, 1992), defines “insolvent” as follows: 


3. When company deemed insolvent — A company is deemed 
insolvent 


(a) if it is unable to pay its debts as they become due; 


(b) if it calls a meeting of its creditors for the purpose of com- 
pounding with them; 


(c) if it exhibits a statement showing its inability to meet its 
liabilities; 
(d) if it has otherwise acknowledged its insolvency; 


(e) if it assigns, removes or disposes of, or attempts or is about 
to assign, remove or dispose of, any of its property, with intent 
to defraud, defeat or delay its creditors, or any of them; 


(f) if, with the intent referred to in paragraph (e), it has procured 
its money, goods, chattels, land or property to be seized, levied 
on or taken, under or by any process of execution; 


(g) if it has made any general conveyance or assignment of its 
property for the benefit of its creditors, or if, being unable to 
meet its liabilities in full, it makes any sale or conveyance of 
the whole or the main part of its stock in trade or assets without 
the consent of its creditors or without satisfying their claims; 


(h) if it permits any execution issued against it, under which 
any of its goods, chattels, land or property are seized, levied on 
or taken in execution, to remain unsatisfied until within four 
days of the time fixed by the sheriff or other officer for the sale 
thereof, or for fifteen days after the seizure; or 


(i) if, in the case of a company that is a federal member institu- 
tion, within the meaning assigned to that expression by the 
Canada Deposit Insurance Corporation Act, the shares and 
subordinated debt of which have been vested in the Canada De- 
posit Insurance Corporation by order of the Governor in Coun- 
cil under section 39.13 of that Act, a transaction or series of 
transactions referred to in subsection 39.19(1) of that Act is not, 
in the opinion of the Corporation, substantially completed on or 
before the date that is not later than 


(1) sixty days after the making of the order vesting the 
shares and subordinated debt of the federal member institu- 
tion in the Corporation, or 


(11) the expiration of any extension of that period. 


Selected Cases [subsec. 50(1)]: Jacques St-Onge Inc. vy. R. (2001), 
[2004] 1 C.T.C. 2094 (TCC) (Actual dissolution by year-end not required; 
reasonable expectation sufficient); Gordon y. Canada, [1996] 3 C.T.C. 
2229 (TCC) (Payment directly to creditors instead of to company whose 
debt was guaranteed was acceptable); Monaghan v. Canada, [1996] 2 
C.T.C. 2169 (TCC) (Significant events occurring well after year-end do 
not affect determination of bad debt). 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad 
debts; IT-188R: Sale of accounts receivable; IT-220R2: Capital cost al- 
lowance — proceeds of disposition of depreciable property; IT-239R2: 


‘ Deductibility of capital losses from guaranteeing loans for inadequate con- 


sideration and from loaning funds at less than a reasonable rate of interest 
in non-arm’s length circumstances (archived); IT-442R: Bad debts and 
reserves for doubtful debts; IT-484R2: Business investment losses. 


(1.1) Idem — Where 


(a) a taxpayer 1s deemed because of subparagraph 
(1)(b)(ii1) to have disposed of a share of the capital 
stock of a corporation at the end of a taxation year, 
and 


(b) the taxpayer or a person with whom the taxpayer is 
not dealing at arm’s length owns the share at the earli- 
est time, during the 24-month period immediately fol- 
lowing the disposition, that the corporation or a corpo- 
ration controlled by it carries on business, 


the taxpayer or the person, as the case may be, shall be 
deemed to have disposed of the share at that earliest time 
for proceeds of disposition equal to its adjusted cost base 
to the taxpayer determined immediately before the time of 
the disposition referred to in paragraph (a) and to have 
reacquired it immediately after that earliest time at a cost 
equal to those proceeds. 
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History: Subsec. 50(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 28(2), applicable to 1990 et seq. 


(2) Where debt a personal-use property — Where 
at the end of a taxation year a debt that is a personal-use 
property of a taxpayer is owing to the taxpayer by a per- 
son with whom the taxpayer deals at arm’s length and is 
established by the taxpayer to have become a bad debt in 
the year, 


(a) the taxpayer shall be deemed to have disposed of it 
at the end of the year for proceeds equal to the 
amount, if any, by which 


(1) its adjusted cost base to the taxpayer immedi- 
ately before the end of the year 


exceeds 


(11) the amount of the taxpayer’s gain, if any, from 
the disposition of the personal-use property the 
proceeds of disposition of which included the debt; 
and 


(b) the taxpayer shall be deemed to have reacquired 
the debt immediately after the end of the year at a cost 
equal to the amount of the proceeds determined under 
paragraph (a). 
Related Provisions: 46 — Disposition of personal-use property; 54“‘su- 
perficial loss”(c) — Superficial loss rule does not apply. 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad 
debts. 


(3) Disposal of RHOSP properties — Each trust that 
was at the end of 1985 governed by a registered home 
ownership savings plan (within the meaning assigned by 
paragraph 146.2(1)(h) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read in its 
application to the 1985 taxation year) shall be deemed to 
have disposed, immediately before 1986, of each property 
it holds at that time for proceeds of disposition equal to 
the fair market value of the property at that time and to 
have reacquired it immediately after 1985 at a cost equal 
to that fair market value. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Definitions [s. 50]: “adjusted cost base’ — 54, 248(1); “amount” — 
248(1); “carrying on business” — 253; “controlled” — 256(6), (6.1); “cor- 
poration” — 248(1), Interpretation Act 35(1);. “disposition” —.248(1); 
“personal-use property” —54, 248(1); “share” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


51. (1) Convertible property — Where a share of the 
capital stock of a corporation is acquired by a taxpayer 
from the corporation in exchange for 


(a) a capital property of the taxpayer that is another 
share of the corporation (in this section referred to as a 
“convertible property”), or 


(b) a capital property of the taxpayer that is a bond, 
debenture or note of the corporation the terms of 
which confer on the holder the right to make the ex- 
change (in this. section referred to as a “convertible 
property”) 
and no consideration other than the share is received by 
the taxpayer for the convertible property, 


(c) except for the purpose of subsection 20(21), the ex- 
change shall be deemed not to be a disposition of the 
convertible property, 


Proposed Amendment — 51(1)(c) _ 


(c) except for the purposes of subsection 20(21) and 
paragraph 94(2)(m), the exchange shall be deemed 
not to be a disposition of the convertible property, 


paragraph 51(1)(a) or (b 


convertible prope 


Income Tax Act, Part I, Division B 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 4(2), will amend para. 51(1)(c) to read as - 
above, applicable to taxation years that begin after 2002, and to 


(a) taxation years of a taxpayer that begin after 2000 if a trust, to 
which the taxpayer, directly or indirectly, transferred property in 
2001 (or would have so transferred property if s. 94, as amended, 
applied in 2001), makes a valid election under para. (a) of the iP 
plication of the amendment to s. 94; and 


_ (b) taxation years of a taxpayer that begin after 2001 56 a tose to. 

_ which the taxpayer, directly or indirectly, transferred property in 

— 2002 (or would have so. transferred property if s. 94, as amended, | 
applied in 2002), makes a valid election pace poe. - or ty 2 ve 
Application of the amendment tos. 94. S 


Technical Notes: Paragraph. S106) sioner ha except 
for the purpose of subsection 20(21), an exchange described in 
) is d deemed not to be to be a disposi- : 
tion of the con vertible | rope! 


Paragraph 51(1)(c) i 


ended ; to ensure ee an nuexehange ‘of : 
considered to be a separ for 
(m) of the Act - 


(d) the cost to the taxpayer of all the shares of a partic- 
ular class acquired by the taxpayer on the exchange 
shall be deemed to be the amount determined by the 
formula 


the purpose of pareeps 9. 


mse B 
C 


where 


A is the adjusted cost base to the taxpayer of the con- 
vertible property immediately before the exchange, 


Bis the fair market value, immediately after the ex- 
change, of all the shares of the particular class ac- 
quired by the taxpayer on the exchange, and 


C is the fair market value, immediately after the ex- 
change, of all the shares acquired by the taxpayer 
on the exchange, 


(d.1) there shall be deducted, after the exchange, in 
computing the adjusted cost base to the taxpayer of a 
share acquired by the taxpayer on the exchange, the 
amount determined by the formula 


eee 
C 


where 


A is the total of all amounts deducted under para- 
graph 53(2)(g.1) in computing, immediately before 
the exchange, the adjusted cost base to the taxpayer 
of the convertible property, 


Bis the fair market value, immediately after the ex- 
change, of that share, and 


C is the fair market value, immediately after the ex- 
change, of all the shares acquired by the taxpayer 
on the exchange, 


(d.2) the amount determined under paragraph (d.1) in 
respect of a share shall be added, after the exchange, 
in computing the adjusted cost base to the taxpayer of 
the share, 


(e) for the purposes of sections 74.4 and 74.5, the ex- 
change shall be deemed to be a transfer of the convert- 
ible property by the taxpayer to the corporation, and 


(f) where the convertible property is taxable Canadian 
property of the taxpayer, the share acquired by the tax- 
payer on the exchange shall be deemed to be taxable 
Canadian property of the taxpayer. 

Related Provisions: 51(2) — Where benefit conferred on related per- 


son; 51(3) — Computation of paid-up capital after exchange of shares; 
51.1 — Conversion of debt obligation; 53(1)(q)— Addition to adjusted 


260 


Subdivision c — Taxable Capital Gains 


cost base for amount under 51(1)(d.2); 53(2)(g.1) — Reduction in adjusted 
cost base under 51(1)(d.1); 77 — Bond conversion; 80(2)(g) — Shares is- 
sued in settlement of debt; 80.03(2)(a) — Deemed gain on disposition fol- 
lowing debt forgiveness; 84(1)(c.3) — Contributed surplus; 86(2) — Ex- 
change of shares—reorganization of capital; 107(2)(d.1)(iii), 
107.4(3)(f) — Deemed taxable Canadian property retains status when 
rolled out of trust or into trust; 112(7)— Application of stop-loss rule 
where shares exchanged; 248(25.1) — Deemed taxable Canadian property 
retains status through trust-to-trust transfer. 


History: The opening words of subsec. 51(1) amended by 1998, c. 19, s. 
92, applicable to exchanges that occur after June 20, 1996, other than ex- 
changes that occur before 1997 under agreements in writing made on or 
before June 20, 1996. The opening words formerly read: 


(1) Where a share of the capital stéck of a corporation is acquired 
by a taxpayer in exchange for ' 


Paras. 51(1)(d.1) and (d.2) added by 1995, c. 21, s. 16, applicable to taxa- 
tion years that end after February 21, 1994. 


Subsec. 51(1) substituted by 1994, c. 21, subsec. 20(1), applicable to ex- 
changes occurring, and reorganizations that begin, after December 21, 
1992. That subsec. formerly read: 


51. (1) Where shares of the capital stock of a corporation have been 
- acquired by a taxpayer in exchange for a capital property of the tax- 
payer that was a share, bond, debenture or note of the corporation 
(in this section referred to as a “convertible property”) the terms of 
which conferred on the holder the right to make the exchange and 
no consideration was received by the taxpayer for the convertible 
property other than those shares, the following rules apply: 


(a) the exchange shall be deemed not to have been a disposition 
of property; 


(b) the cost to the taxpayer of all the shares of a particular class 
acquired by the taxpayer on the exchange shall be deemed to be 
that proportion of the adjusted cost base to the taxpayer of the 
convertible property immediately before the exchange that 


(1) the fair market value, immediately after the exchange, of 
all the shares of the particular class acquired by the tax- 
payer on the exchange 


is of 


(ii) the fair market value, immediately after the exchange, 
of all the shares acquired by the taxpayer on the exchange; 
and 


(c) for the purposes of sections 74.4 and 74.5, the exchange 
shall be deemed to be a transfer of the convertible property by 
the taxpayer to the corporation. 


Selected Cases [subsec. 51(1)]: Mansfield vy. R., [1984] C.T.C. 547 
(FCA); leave to appeal to SCC refused (1985), 58 N.R. 237 (Debentures 
conyerted into common shares constitute conferred employment benefit; 
value added to adjusted cost base). 


Regulations: 230(3) (no information return required). 
1.T. Application Rules: 26(28). 


interpretation Bulletins: IT-115R2: Fractional interest in shares. See 
also list at end of s. 51. 


(2) Idem — Notwithstanding subsection (1), where 


(a) shares of the capital stock of a corporation have 
been acquired by a taxpayer in exchange for a convert- 
ible property in circumstances such that, but for this 
subsection, subsection (1) would have applied, 


(b) the fair market value of the convertible property 
immediately before the exchange exceeds the fair mar- 
ket value of the shares immediately after the ex- 
change, and 


(c) it is reasonable to regard any portion of the excess 
(in this subsection referred to as the “gift portion”) as 
a benefit that the taxpayer desired to have conferred 
on a person related to the taxpayer, 
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the following rules apply: 


(d) the taxpayer shall be deemed to have disposed of 
the convertible property for proceeds of disposition 
equal to the lesser of 


(i) the total of its adjusted cost base to the taxpayer 
immediately before the exchange and the gift por- 
tion, and 


(ii) the fair market value of the convertible pro- 
perty immediately before the exchange, 


(e) the taxpayer’s capital loss from the disposition of 
the convertible property shall be deemed to be nil, and 


(f) the cost to the taxpayer of all the shares of a partic- 
ular class acquired in exchange for the convertible 
property shall be deemed to be that proportion of the 
lesser of 


(i) the adjusted cost base to the taxpayer of the con- 
vertible property immediately before the exchange, 
and 


(ii) the total of the fair market value immediately 
after the exchange of all the shares acquired by the 
taxpayer in exchange for the convertible property 
and the amount that, but for paragraph (e), would 
have been the taxpayer’s capital loss on the dispo- 
sition of the convertible property, 


that 


(i11) the fair market value, immediately after the ex- 
change, of all the shares of the particular class ac- 
quired by the taxpayer on the exchange 


is of 


(iv) the fair market value, immediately after the ex- 
change, of all the shares acquired by the taxpayer 
on the exchange. 


Related Provisions: 112(7)— Application of stop-loss rule where 
shares exchanged. 


(3) Computation of paid-up capital — Where sub- 
section (1) applies to the exchange of convertible property 
described in paragraph (1)(a) (referred to in this subsec- 
tion as the “old shares’’), in computing the paid-up capital 
in respect of a particular class of shares of the capital 
stock of the corporation at any particular time that is the 
time of, or any time after, the exchange 


(a) there shall be deducted the amount determined by 
the formula 


C 
Cre ok 


where 


A is the total of all amounts each of which is the 
amount of the increase, if any, as a result of the 
exchange, in the paid-up capital in respect of a 
class of shares of the capital stock of the corpora- 
tion, computed without reference to this subsection 
as it applies to the exchange, 


Bis the paid-up capital immediately before the ex- 
change in respect of the old shares, and 


C is the increase, if any, as a result of the exchange, 
in the paid-up capital in respect of the particular 
class of shares, computed without reference to this 
subsection as it applies to the exchange; and 


S. 51(3)(b) 


(b) there shall be added an amount equal to the lesser 
of 
(i) the amount, if any, by which 
(A) the total of all amounts deemed by subsec- 
tion 84(3), (4) or (4.1) to be a dividend on 


shares of that class paid by the corporation 
before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(11) the total of all amounts required by paragraph 
(a) to be deducted in respect of that particular class 
of shares before the particular time. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 51(3) added by 1994, c. 21, subsec. 20(2), applicable to 
exchanges occurring after August 1992, other than exchanges occurring 
after August 1992 and before December 21, 1992 where the corporation 
issuing shares on the exchange elects in writing and files the election with 
the Minister of National Revenue by December 31, 1994. 


(4) Application — Subsections (1) and (2) do not apply 
to any exchange to which subsection 85(1) or (2) or sec- 
tion 86 aku 


thediately before, the: exe shan 
_pating interest. 


Application; The October 30, 


terest is a getenliys sélevantl in the context o ° 
ment entity rules in sections 94 4, 
on the definition “specified participating 
248(1), see the commentary on that defi nition. 


Related Provisions: 86(3) — Application of section 86. 


History: Subsec. 51(4) added by 1994, c. 21, subsec. 20(2), applicable to 
exchanges occurring, and reorganizations that begin, after December 21, 
1992) 

Interpretation Bulletins: IT-115R2: Fractional interest in shares. 
Definitions [s. 51]: “adjusted cost base” — 54, 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “class of shares” — 
248(6); “convertible property” — 51(1) (draft 51(1)(b)); “corporation” — 
248(1), Interpretation Act 35(1); “disposition” — 248(1); “paid-up capi- 
tal” — 89(1); 248(1); “property”, “share”, “specified participating inter- 
est”, “taxable Canadian property”, “taxpayer” — 248(1). 

Interpretation Bulletins [s. 51]: IT-96R6: Options to acquire shares, 
bonds or debentures and by trusts to acquire trust units; IT-146R4: Shares 
entitling shareholders to choose taxable or capital dividends; IT-243R4: 
Dividend refund to private corporations. 


51.1 Conversion of debt obligation — Where 


(a) a taxpayer acquires a bond, debenture or note of a 
debtor (in this section referred to as the “new obliga- 
tion”) in exchange for a capital property of the tax- 


Income Tax Act, Part I, Division B 


payer that is another bond, debenture or note of the 
same debtor (in this section referred to as the “con- 
vertible obligation’’), 


(b) the terms of the convertible obligation conferred 
on the holder the right to make the exchange, and 


(c) the principal amount of the new obligation is equal 
to the principal amount of the convertible obligation, 


the cost to the taxpayer of the new obligation and the pro- 
ceeds of disposition of the convertible obligation shall be 
deemed to be equal to the adjusted cost base to the tax- 
payer of the convertible obligation immediately before 
the exchange. 


History: S. 51.1 added by 1995, c. 21, s. 50, applicable to exchanges oc- 
curring after October 1994, 


Definitions [s. 51.1]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “capital property” —54, 248(1); “convertible obligation”, “new 
obligation” — 51.1(a); “principal amount” — 248(1); “proceeds of dispo- 
sition” — 54; “taxpayer” — 248(1). 


Regulations: 230(3) (no information return required). 


1.T. Application Rules: 26(25) (where old bond owned ‘since before 
1972). 


52. (1) Cost of certain property the value of which 
included in income — Where 


(a) a taxpayer acquired property after 1971 (other than 
an annuity contract, a right as a beneficiary under a 
trust to enforce payment of an amount by the trust to 
the taxpayer, property acquired in circumstances to 
which subsection (2) or (3) applies or property ac- 
quired from a trust in satisfaction of all or part of the - 
taxpayer’s capital interest in the trust), and 


(b) an amount in respect of its value was 


(i) included, otherwise than under section 7, in 
computing 
(A) the taxpayer’s taxable income or taxable in- 
come earned in Canada, as the case may be, for 
a taxation year during which the taxpayer was 
non-resident, or 


(B) the taxpayer’s income for a taxation year 
throughout which the taxpayer was resident in 
Canada, or 


(ii) for the purpose of computing the tax payable 
under Part XIII by the taxpayer, included in an 
amount that was paid or credited to the taxpayer, 


for the purposes of this subdivision, the amount so in- 
cluded shall be added in computing the cost to the tax- 
payer of the property, except to the extent that the amount 
was otherwise added to the cost or included in computing 
wits aS cost base to tHe ad a the asieattk 


bo saoune in a oeecathie t a 
(3) applies, or property come from a‘trust in satis. 
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faction of all or part of the ts 
in the trust, Aug 


and “foreign investment entity” and se 
mentary on those provisions. 


Related Provisions: 69(5)(c)— No application to property appropri- 
ated by shareholder on winding-up. 


History: Subsec. 52(1) amended by 2001, c. 17, subsec. 35(1), applicable 
after 1999 except that, in respect of property acquired before 2000 and 
disposed of before March 2000, para. 52(1)(a) shall be read as follows: 


“(a) a taxpayer acquired property after 1971 (other than an annuity 
contract or property acquired as described in subsection (2), (3) or 
(6)), and” 


The subsec. formerly read: 


(1) For the purposes of this subdivision, where a taxpayer has ac- 
quired property after 1971 (other than an annuity contract or pro- 
perty acquired as described in subsection (2), (3) or (6)) and an 
amount in respect of the value thereof was included in computing 
the taxpayer’s income otherwise than under section 7, the amount so 
included shall be added in computing the cost to the taxpayer of that 
property, except to the extent that the amount was otherwise added 
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to the cost or included in computing the adjusted cost base to the 
taxpayer of the property. 
Subsec. 52(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 14, appli- 
cable after October 16, 1991. Subsec. 52(1) formerly read: 


(1) For the purposes of this subdivision, where a taxpayer has ac- 
quired property after 1971 (other than an annuity contract or pro- 
perty acquired as described in subsection (2), (3) or (6)) and an 
amount in respect of the value thereof has been included in comput- 
ing the taxpayer’s income otherwise than under section 7, the 
amount so included shall be added in computing the cost to the tax- 
payer of that property. 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or 
debentures and by trusts to acquire trust units; IT-432R2: Benefits con- 
ferred on shareholders. 


(1.1) [Repealed] 


History: Subsec. 52(1.1) repealed by 2001, c. 17, subsec. 35(1), applica- 
ble after 1999. It formerly read: 


(1.1) ldem, where owner non-resident — For the purposes of this 
subdivision, where a non-resident person has acquired property after 
1971 (other than property acquired as described in subsection (2), 
(3) or (6)) that would, if that person disposed of it, be taxable Cana- 
dian property of that person and 


(a) an amount in respect of the value thereof has been included, 
otherwise than under section 7, in computing that person’s taxa- 
ble income earned in Canada, or 


(b) an amount in respect of the value thereof has, for the pur- 
poses of computing the tax payable by that person under Part 
XIII, been included in an amount that has been paid or credited 
to that person, 


the amount so included shall be added in computing the cost to that 
person of that property. 


(2) Cost of property received as dividend in 
kind — Where any property has, after 1971, been re- 
ceived by a shareholder of a corporation at any time as, 
on account or in lieu of payment of, or in satisfaction of, a 
dividend payable in kind (other than a stock dividend) in 
respect of a share owned by the shareholder of the capital 
stock of the corporation, the shareholder shall be deemed 
to have acquired the property at a cost to the shareholder 
equal to its fair market value at that time, and the corpora- 
tion shall be deemed to have disposed of the property at 
that time for proceeds equal to that fair market value. 

Related Provisions: 69(5)(c) — No application to property appropri- 
ated by shareholder on winding-up; 80.1(4) — Assets acquired from for- 


eign affiliate of taxpayer as dividend in kind or as benefit to taxpayer; 
86.1(1)(b) — No application to eligible distribution (foreign spin-off). 


I.T. Technical News: No. 11 (U.S. spin-offs (divestitures) — dividends 
in kind). 


(3) Cost of stock dividend — Where a shareholder of 
a corporation has, after 1971, received a stock dividend in 
respect of a share owned by the shareholder of the capital 
stock of the corporation, the shareholder shall be deemed 
to have acquired the share or shares received by the share- 
holder as a stock dividend at a cost to the shareholder 
equal to the total of 


(a) where the stock dividend is a dividend, the amount 
of the stock dividend, 
(a.1) where the stock dividend is not a dividend, nil, 
and 
(b) where an amount is included in the shareholder’s 
income in respect of the stock dividend under subsec- 
tion 15(1.1), the amount so included. 

Related Provisions: 95(7) — Stock dividends from foreign affiliates. 


History: Paras. 52(3)(a), (a.1) substituted for para. (a) by 1994, c. 7, Sch. 
II (1991, c. 49), s. 29, applicable to stock dividends paid after May 23, 
1985. Para. 52(3)(a) formerly read: 


(a) the amount of the stock dividend, and 
Interpretation Bulletins: IT-88R2: Stock dividends. 
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(4) Cost of property acquired as prize — Where 
any property has been acquired by a taxpayer at any time 
after 1971 as a prize in connection with a lottery scheme, 
the taxpayer shall be deemed to have acquired the pro- 
perty at a cost to the taxpayer equal to its fair market 
value at that time. 


Related Provisions: 40(2)(f)— No gain or loss on disposition of 
chance to win or right to receive a prize. 


Interpretation Bulletins: IT-213R: Prizes from lottery schemes and 
giveaway contests. 


(5) [Repealed under former Act] 


(6) [Repealed] 


History: Subsec. 52(6) repealed by 2001, c. 17, subsec. 35(2), applicable 
after 1999, but not to rights that were acquired before 2000 and disposed 
of before March 2000. It formerly read: 


(6) Cost of right to receive from trust — Notwithstanding subsec- 
tion (1), where a beneficiary under a trust acquires a right to enforce 
payment by the trust of an amount out of a capital gain or the in- 
come of the trust (determined without reference to the provisions of 
this Act) for the taxation year of the. trust in which the right was 
acquired by the beneficiary, for the purposes of this subdivision, the 
cost to the beneficiary of the right shall be deemed to be the amount 
that became so payable. 


Interpretation Bulletins: IT-286R2: Trusts — amounts payable; IT- 
390: Unit trusts — cost of rights and adjustments to cost base (archived). 


(7) Cost of shares of subsidiary — Notwithstanding 
any other provision of this Act, where a corporation dis- 
poses of property to another corporation in a transaction 
to which paragraph 219(1)(1) applies, the cost to it of any 
share of a particular class of the capital stock of the other 
corporation received by it as consideration for the pro- 
perty 1s deemed to be the lesser of the cost of the share to 
the corporation otherwise determined immediately after 
the disposition and the amount by which the paid-up capi- 
tal in respect of that class increases because of the issu- 
ance of the share. 


History: Subsec. 52(7) amended by 1998, c. 19, s. 93, applicable to taxa- 
tion years that begin after 1995. The subsec. formerly read: 


(7) Notwithstanding any other provision of this Act, where a corpo- 
ration has disposed of property to its subsidiary wholly-owned cor- 
poration in a transaction to which paragraph 219(1)(k) applies, the 
cost to it of any share of a particular class of the capital stock of the 
subsidiary corporation received by it as consideration for the pro- 
perty shall be deemed to be equal to the lesser of the cost of the 
share to the corporation otherwise determined immediately after the 
disposition and the amount, if any, by which the paid-up capital of 
that class increased by virtue of the issuance of that share. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


(8) Cost of shares of immigrant corporation — 
Notwithstanding any other provision of this Act, where at 
any time a corporation becomes resident in Canada, the 
cost to any shareholder who is not at that time resident in 
Canada of any share of the corporation’s capital stock, 
other than a share that was taxable Canadian property im- 
mediately before that time, is deemed to be equal to the 
fair market value of the share at that time. 

Related Provisions: 53(1)(b.1), (c) — Additions to ACB of. share; 
128.1(1)-(3) — Effect of corporation’s immigration; 250(4), (5) — Resi- 
dence of corporation. 

History: Subsec. 52(8) amended by 1999, c. 22, s. 13, applicable in re- 


spect of corporations that become resident in Canada after February 23, 
1998. The subsec. formerly read: 


(8) Cost of shares on immigration [of corporation] — Notwith- 
standing any other provision of this Act, where at any time a corpo- 
ration becomes resident in Canada, the cost to any shareholder that 
is not at that time resident in Canada of any share of the capital 
stock of the corporation shall be deemed to be equal to the lesser of 
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that cost otherwise determined and the paid-up capital in respect of 
the share immediately after that time. 


Subsec. 52(8) added by 1994, c. 21, s. 21, applicable to dispositions occur- 
ring after 1992. 


Definitions [sS. 52]: “adjusted cost base” — 54, 248(1); “amount” — 
95(7), 248(1); “annuity” — 248(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “capital interest” — 108(1), 248(1); “class of shares” — 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “disposi- 
tion” — 248(1); “dividend” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “non-resident” — 248(1); “paid-up capital” — 89(1), 
248(1); “person”, “property” —248(1); “resident in Canada” 
94(3)(a)(vii), 250; “share”, “shareholder”, “stock dividend”, “subsidiary 
wholly-owned corporation” — 248(1); “taxable Canadian property” — 
248(1); “taxable income”, “taxable income earned in Canada” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “unit trust” — 108(2), 248(1). 


53. (1) Adjustments to cost base [additions to 
ACB] — In computing the adjusted cost base to a tax- 
payer of property at any time, there shall be added to the 
cost to the taxpayer of the property such of the following 
amounts in respect of the property as are applicable: 


(a) [negative ACB] — any amount deemed by sub- 
section 40(3) to be a gain of the taxpayer for a taxation 
year from a disposition before that time of the 
property; 

(b) [Share, where 84(1) applied] — where the pro- 
perty is a share of the capital stock of a corporation 
resident in Canada, the amount of any dividend on the 
share deemed by subsection 84(1) to have been re- 
ceived by the taxpayer before that time; 


(b.1) [Share of immigrant corporation] — where 
the property is a share of the capital stock of a corpo- 
ration, the amount of any dividend deemed by para- 
graph 128.1(1)(c.2) to have been received in respect of 
the share by the taxpayer before that time and while 
the taxpayer was resident in Canada; 


Related Provisions: 52(8) — Cost of share to non-resident 


History: Para. 53(1)(b.1) added by 1999, c. 22, subsec. 14(1), applicable 
after February 23, 1998. 


(c) [share, where contribution of capital 
made] — where the property is a share of the capital 
stock of a corporation and the taxpayer has, after 
1971, made a contribution of capital to the corporation 
otherwise than by way of a loan, by way of a disposi- 
tion of shares of a foreign affiliate of the taxpayer to 
which subsection 85.1(3) or paragraph 95(2)(c) ap- 
plies or, subject to subsection (1.1), a disposition of 
property in respect of which the taxpayer and the cor- 
poration have made an election under section 85, that 
proportion of such part of the amount of the contribu- 
tion as cannot reasonably be regarded as a benefit con- 
ferred by the taxpayer on a person (other than the cor- 
poration) who was related to the taxpayer that 


(i) the amount that may reasonably be regarded as 
the increase in the fair market value, as a result of 
the contribution, of the share 
is of 

(11) the amount that may reasonably be regarded as 
the increase in the fair market value, as a result of 
the contribution, of all shares of the capital stock of 
the corporation owned by the taxpayer immediately 
after the contribution; 

Related Provisions: 52(8) — Cost to non-resident of share of corpora- 

tion that becomes resident in Canada; 53(1)(j) — Addition to ACB of 


share on which stock option benefit received; 53(1.1) — Deemed contri- 
bution of capital. 
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Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-456R: Capital property — some adjust- 
ments to cost base; IT-527: Distress preferred shares. 


(d) [share of foreign affiliate] — where the pro- 
perty is a share of the capital stock of a foreign affili- 
ate of the taxpayer, any amount required by paragraph 
92(1)(a). to be added in computing the adjusted cost 
base to the taxpayer of the share; 


Related Provisions: 91(6)— Amounts deductible in respect of divi- 
dends received. 


(d.01) [share of demutualized insurer] — where 
the property is a share of the capital stock of a corpo- 
ration, any amount required\by paragraph 139.1(16)(1) 
to be added in computing the adjusted cost base to the 
taxpayer of the share; 


History: Para. 53(1)(d.01) added by 2000, c. 19, s. 4, applicable after De- 
cember 15, 1998. 


(d.1) [capital interest in trust] — where the pro- 
perty is a capital interest of the taxpayer in a trust to 
which paragraph 94(1)(d) applies, any amount re- 
quired by paragraph 94(5)(a) to be added in computing 
‘the adjusted cost base to the taxpayer of the interest; 


Proposed Amendment — 53(1)(d.1) 


(d.1) any amount required by paragraph 94(5)(a) (as 
that paragraph read in its application to taxation 
years that began before 2003) to be added in com-— 


puting the ee cost oo to the mc oF ee 


property; 


Application: The Oerobed 30, 2003 Notice e Ways aad Means Motion oS 
(NRTs and FIEs), subsec. 6(1), will amend para. 53(1)(d. 1) to read as 


above, applicable to taxation years that begin after 2002, and to. 


(a) taxation years of a taxpayer that begin after 2000 ifa frst, 3 in oC 
which the taxpayer had a capital interest at any time in 2001, makes _ 


a valid election under para. (a) * the Pee of the amendment _ 
to s. 94; and — 


: (b) taxation. years of a apr. tha boule after 2001 : a trust, ou . 


_ which the taxpayer had a capital interest at any time in 2002, makes _ 
a valid election under para. (a) or ae of the Application, of the 
amendment to s, 94. 


Technical Notes: Section 5a sets. “out ales for — 


the adjusted cost base of property. Certain adjustments are — 
made under this section. Subsection 53(1) provides for addi- 
tions in computing the ACB of a property, and subsection 
53(2) for deductions in computing the ACB of a property. © 
Paragraph 53(1)(d.1), applied together with existing paragraph 
94(5)(a), provides for an addition in computing the adjusted — 
cost base (ACB) to a taxpayer of the taxpayer’s capital interest 
in a trust to which existing paragraph 94(1)(d) applies. Para- 
graph 53(1)(d.1) is amended to ensure that historical ACB ad- 
ditions are maintained, notwithstanding the replacement of the 
rules in existing section 94. 


Related Provisions: 53(2)(h), (i), (j) — Deductions from adjusted cost 
base — interest in a trust. 


(d.2) [unit in mutual fund trust] — where the pro- 
perty is a unit in a mutual fund trust, any amount re- 
quired by subsection 132.1(2) to be added in comput- 
ing the adjusted cost base to the taxpayer of the unit; 


(d.3) [share] — where the property is a share of the 
capital stock of a corporation of which the taxpayer 
was, at any time, a specified shareholder, any expense 
incurred by the taxpayer in respect of land or a build- 
ing of the corporation that was by reason of subsection 
18(2) or (3.1) not deductible by the taxpayer in com- 
puting the taxpayer’s income for any taxation year 
commencing before that time; 

Related Provisions: 10(1.1) — Effect of 53(1)(d.3) on cost of land 

inventory; 53(1)(h) — Where land owned directly by taxpayer. 


S. 53(1)(e)(ii) 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land. 


(e) [partnership interest] — where the property is 
an interest in a partnership, 


(1) an amount in respect of each fiscal period of the 
partnership ending after 1971 and before that time, 
equal to the total of all amounts each of which is 
the taxpayer’s share (other than a share under an 
agreement referred to in subsection 96(1.1)) of the 
income of the partnership from any source for that 
fiscal period, computed as if this Act were read 
without reference to 


(A) the fractions set out in subsection 14(5), 
paragraphs 38(a) to (a.2), subsection 41(1) and 
in i Spee in paragraph 14(1)(b), 


_ Proposed ‘Amendment — 
 §3(1)(e)(i)(A) ~ 
Letter from n Dept. of Finance, owls 29, 2004: 


2 | . cree ee to the cost base of 
respect ne wee neperc gain of a paler 


ship interset, Consequently, ne ae a _ partnership of a 
certified cultural property to a designated institution may result 
in a capital Loeay he — on Ls shoe tp of their 
interest. oo 2 oe ae : 


In this regard, we ee aid ©) recommend to the Minister of 
Finance that subsection 53(1) of the Act be amended to provide 
that the exempt gain from the disposition of a certified cultural 
property be included in computing the ACB of a partnership in- 
terest, except such property that is related to a tax shelter gifting 
arrangement. We will recommend that such an amendment apply 
in respect of i eepestions 9 of certified ds ALPES made after 
2003. — 


Thank you ix bringing this matter to my eto 


Yours sincerely, . 


Brian Ernewein : 
"Director, Tax Legislation Division, Tax Policy Branch 


(A.1) paragraph 18(1)(1.1), 


(A.2) the description of C in the formula in par- 
agraph 14(1)(b), and 


(B) paragraph (i), paragraphs 12(1)(o) and (z.5), 
18(1)(m), 20(1)(v.1) and 29(1)(b) and (2)(b), 
section 55, subsections 69(6) and (7) and para- 
graph 82(1)(b) of this Act and paragraphs 
20(1)(gg) and 81(1)(r) and (s) of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, and the provisions of the Income 
Tax Application Rules relating to income from 
the operation of new mines, 


(ii) the taxpayer’s share of any capital dividends 
and any life insurance capital dividends received 
by the partnership before that time on shares of the 
capital stock of a corporation that were partnership 


property, 
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(iii) the taxpayer’s share of the amount, if any, by 
which 


(A) any proceeds of a life insurance policy re- 
ceived by the partnership after 1971 and before 
that time in consequence of the death of any 
person whose life was insured under the policy, 


exceeds 


(B) the adjusted cost basis (within the meaning 
assigned by subsection 148(9)) of the policy to 
the partnership immediately before that per- 
son’s death, 


(iv) where the taxpayer has, after 1971, made a 
contribution of capital to the partnership otherwise 
than by way of loan, such part of the amount of the 
contribution as cannot reasonably be regarded as a 
benefit conferred on any other member of the part- 
nership who was related to the taxpayer, 


(v) where the time is immediately before the tax- 
payer’s death and the taxpayer was at that time a 
member of a partnership, the value, at the time of 
the taxpayer’s death, of the rights or things referred 
to in subsection 70(2) in respect of a partnership 
interest held by the taxpayer immediately before 
the taxpayer’s death, other than an interest referred 
to in subsection 96(1.5), 


(vi) any amount deemed by subsection 40(3.1) to 
be a gain of the taxpayer for a taxation year from a 
disposition before that time of the property, 


(vii) any amount deemed by paragraph 98(1)(c) or 
98.1(1)(c) to be a gain of the taxpayer for a taxa- 
tion year from a disposition before that time of the 
property, 

(vii.1) a share of the taxpayer’s Canadian develop- 
ment expense or Canadian oil and gas property ex- 
pense that was deducted at or before that time in 
computing the adjusted cost base to the taxpayer of 
the interest because of subparagraph (2)(c)(ii1) and 
in respect of which the taxpayer elected under par- 
agraph (f) of the definition “Canadian development 
expense” in subsection 66.2(5) or paragraph (b) of 
the definition “Canadian oil and gas property ex- 
pense” in subsection 66.4(5), as the case may be, 


(vill) an amount deemed, before that time, by sub- 
section 66.1(7), 66.2(6) or 66.4(6) to be an amount 
referred to in the description of G in the definition 
“cumulative Canadian exploration expense” in sub- 
section 66.1(6), paragraph (a) of the description of 
F in the definition “cumulative Canadian develop- 
ment expense” in subsection 66.2(5) or the descrip- 
tion of G in that definition, or paragraph (a) of the 
description of F in the definition “cumulative Ca- 
nadian oil and gas property expense” in subsection 
66.4(5) or the description of G in that definition in 
respect of the taxpayer, 


(ix) the amount, if any, by which 


(A) the taxpayer’s share of the amount of any 
assistance or benefit that the partnership re- 
ceived or became entitled to receive after 1971 
and before that time from a government, munic- 
ipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from 
royalty or tax, investment allowance or any 
other form of assistance or benefit, in respect of 
or related to a Canadian resource property or an 
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exploration or development expense incurred in 
Canada 


exceeds 


(B) the part, if any, of the amount included in 
clause (A) in respect of the interest that was re- 
paid before that time by the taxpayer under a 
legal obligation to repay all or any part of the 
amount, 


(x) any amount required by section 97 to be added 
before that time in computing the adjusted. cost 
base to the taxpayer of the interest, 


(xi) of which the taxpayer’s share of any income or 
loss of the partnership was, at any time, 10% or 
more, any expense incurred by the taxpayer in re- 
spect of land or a building of the partnership that 
was by reason of subsection 18(2) or (3.1) not de- 
ductible by the taxpayer in computing the tax- 
payer’s income for any taxation year commencing 
before that time, 


(xii) any amount required by paragraph 
110.6(23)(a) to be added at that time in computing 
the adjusted cost base to the taxpayer of the inter- 
est, and 


(xiii) any amount required by subsection 127(30) 
to be added to the taxpayer’s tax otherwise payable 
under this Part for a taxation year that ended before 
that time; 


Related Provisions: 10(1.1) — Cost of land inventory; 40(3.13) — Ar- 
tificial transactions affecting partnership capital; 53(2)(c) — Reduction in 
adjusted cost base — partnership interest; 70(6)(d.1)(iii) — Where transfer 
or distribution to spouse or trust; 70(9.2)(c)(iii) — Transfer of family farm 
corporations and partnerships; 70(9.3)}(e)(i11) — Transfer of family farm 
corporation or partnership from spouse’s trust to children of settlor; 
87(2)(e.1) — Amalgamations — cost of partnership interest; 
96(1.01)(b) — Deemed end of fiscal period when taxpayer ceases to be 
partner; 96(1.9) — Foreign trusts and other foreign investment entities; 
248(8) — Occurrences as a consequence of death; 248(16), (16.1) — GST 
or QST input tax credit/refund and rebate deemed to be assistance; 
248(18), (18.1) — GST or QST — repayment of input tax credit or refund. 


History: Cls. 53(1)(e)(i)(A) and (A.1) amended, and cl. (A.2) added, by 
2001, c. 17, subsec. 36(1), applicable in respect of fiscal periods that end 
after February 27, 2000 and, for fiscal periods that ended after February 
18, 1997 and before February 28, 2000, cl. 53(1)(e)G)(A) shall be read as 
follows: 


“(A) the fractions set out in subsection 14(5), paragraphs 38(a) and 
(a.1) and subsection 41(1),” 


Cls. 53(1)(e)G)(A) and (A.1) formerly read: 


(A) the fractions set out in subsection 14(5), paragraph 38(a) and 
subsection 41(1), 


(A.1) paragraph 18(1)(.1), and 


Subpara. 53(1)(e)(xiii) added by 1999, c. 22, subsec. 14(2), applicable to 
1998 et seq. 


Cl. 53(1)(e)]G)(B) amended by 1997, c. 25, subsec. 7(1), applicable for the 
purpose of computing the adjusted cost base of property after 1996. Cl. 
(e)()(B) formerly read: 


(B) paragraph (1), paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1) and 
29(1)(b) and (2)(b), section 55, subsections 69(6) and (7) and para- 
graph 82(1)(b) of this Act and paragraphs 20(1)(gg) and 81(1)(r) 
and (s) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, and the provisions of the Income Tax Application 
Rules relating to income from the operation of new mines, 


New subpara. 53(1)(e)(vi) added by 1995, c. 3, subsec. 14(1), applicable 
after February 21, 1994. 


Subpara. 53(1)(e)(x11) added by 1995, c. 3, subsec. 14(2), applicable to 
1994 et seq. 


Subpara. 53(1)(e)(vii.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 15(1), applicable after July 1990. 


Subpara. 53(1)(e)(ix) substituted by 1994, c. 7, Sch. IL (1991, ¢. 49), sub- 
sec. 30(1), applicable for the purposes of computing the adjusted cost base 


266 


Subdivision c — Taxable Capital Gains 


of an interest in a partnership after January 1990. Subpara. (e)(ix) formerly 
read: 
(ix) the taxpayer’s share of the amount of any assistance or benefit 
that the partnership has received or has become entitled to receive 
after 1971 and before that time from a government, municipality or 
other public authority, whether as a grant, subsidy, forgivable loan, 
deduction from royalty or tax, investment allowance or any other 
form of assistance or benefit, in respect of or related to a Canadian 
resource property or an exploration or development expense in- 
» curred in Canada, 
.T. Application Rules: 26(9)-(9.4) (where taxpayer became partner 
before 1972); 69 (meaning of “chapter 148 of ...” in cl. 53(1)(e)(G)(B))). 
Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land; IT-242R: Retired 
partners; IT-278R2: Death of a partner or of a retired partner; IT-338R2: 
Partnership interests —- effects on ACB of admission or retirement of a 
partner; IT-353R2: Partnership interests — some adjustments to cost base 
(archived); IT-430R3: Life insurance proceeds received by a private cor- 
poration or a partnership as a consequence of death; IT-471R: Merger of 
partnerships. 


I.T. Technical News: No. 5 (adjusted cost base of partnership interest), 
No. 9 (calculation of ACB of a partnership interest); No. 12 (adjusted cost 
base of partnership interest — subparagraph 53(1)(e)(viii)). 


Forms: T2065: Determination of adjusted cost base of a partnership inter- 
est; T5015: Reconciliation of partner’s capital account; T5016: Summary 
information for tax shelters that are partnerships or for partnerships that 
allocated renounced resource expenses to their members. 


(f) [substituted property] — where the property is 
substituted property (within the meaning assigned by 
paragraph (a) of the definition “superficial loss” in 
‘section 54) of the taxpayer, the amount, if any, by 
which 
(1) the amount of the loss that was, because of the 
acquisition by the taxpayer of the property, a su- 
perficial loss of any taxpayer from a disposition of 
a property 
exceeds 


(11) where the property disposed of was a share of 
the capital stock, of a corporation, the amount that 
would, but for paragraph 40(2)(g), be deducted 
under subsection 112(3), (3.1) or (3.2) in comput- 
ing the loss of any taxpayer in respect of the dispo- 
sition of the share; 

Related Provisions: 40(2)(g)(i) — Superficial loss denied; 40(2)(h) — 


Loss on disposition of share of controlled corporation; 142.4(1)“tax ba- 
sis”(h) — Disposition of specified debt obligation by. financial institution. 


History: Para. 53(1)(f) substituted by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 30(2), applicable for the purposes of computing the adjusted cost 
base of property after July 13, 1990. Para. 53(1)(f) formerly read: 


(f) where the property is substituted property (within the meaning 
assigned by the definition “superficial loss” in section 54) of the 
taxpayer, the amount of the loss that was, by virtue of the acquisi- 
tion by the taxpayer of the property, a superficial loss of any 
taxpayer; 
Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-456R: Capital property — some adjust- 
ments to, cost base. 


(f.1) [property disposed of at loss by other cor- 
poration] — where the taxpayer is a taxable Cana- 
dian corporation and the property was disposed of by 
another taxable Canadian corporation to the taxpayer 
in circumstances such that 


(i) paragraph (f.2) does not apply to increase the 
adjusted cost base to the other corporation of 
shares of the capital stock of the taxpayer, and 


(ii) the capital loss from the disposition was 
deemed by paragraph 40(2)(e.1) (or, where the pro- 
perty was acquired by the taxpayer before 1996, by 
paragraph 40(2)(e) or 85(4)(a) as those paragraphs 


S. 53(1)(£.12) 


read in their application to property acquired 
before April 26, 1995) to be nil, 


the amount that would otherwise have been the capital 
loss from the disposition; 


Related Provisions: 53(1)(f.11) — Alternative addition to ACB on dis- 
positions subject to para. 40(2)(e.1); 142.4(1)“tax basis”’(h) — Disposition 
of specified debt obligation by financial institution. 


History: Para. 53(1)(f.1) amended by 1998, c. 19, subsec. 94(1), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. The para. 
formerly read: _ 


(f.1) where the taxpayer is a taxable Canadian corporation and the 
property was disposed of by another taxable Canadian corporation 
to the taxpayer in circumstances such that paragraph (f.2) does not 
apply so as to increase the adjusted cost base to the other corpora- 
tion of shares of the capital stock of the taxpayer and the capital loss 
from the disposition was deemed by paragraph 40(2)(e) or (e.1) or 
85(4)(a) to be nil, the amount that would otherwise have been the 
capital loss from the disposition; 


Advance Tax Rulings: ATR-57: Transfer of property for estate plan- 
ning purposes; ATR-66: Non-arm’s length transfer of debt followed by a 
winding-up and a sale of shares. 


(f.11) [property disposed of at loss by other 
person] — where the property was disposed of by a 
person (other than a non-resident person or a person 
exempt from tax under this Part on the person’s taxa- 
ble income) or by an eligible Canadian partnership (as 
defined in subsection 80(1)) to the taxpayer in circum- 
stances such that 


(i) paragraph (f.1) does not apply to increase the 
adjusted cost base to the taxpayer of the property, 


(ii) paragraph (f.2) does not apply to increase the 
adjusted cost base to that person of shares of the 
capital stock of the taxpayer, and 


(iii) the capital loss from the disposition was 
deemed by paragraph 40(2)(e.1) (or, where the pro- 
perty was acquired by the taxpayer before 1996, by 
paragraph 85(4)(a) as it read in its application to 
property acquired before April 26, 1995) to be nil, 


the amount that would otherwise be the capital loss 
from the disposition; 


History: Para. 53(1)(f.11) amended by 1998, c. 19, subsec. 94(1), appli- 
cable, subject to's. 247 of 1998, c. 19 (grandfathering rule reproduced after 
s. 260), to dispositions of property that occur after April 26, 1995. The 
para. formerly read: 


(f.11) where the property was disposed of by a person (other than a 
non-resident person or a person exempt from tax under this Part on 
the person’s taxable income) or by an eligible Canadian partnership 
(within the meaning assigned by subsection 80(1)) to the taxpayer 
in circumstances such that paragraph (f.1) does not apply so as to 
increase the adjusted cost base to the taxpayer of the property, para- 
graph (f.2) does not apply so as to increase the adjusted cost base to 
that person of shares of the capital stock of the taxpayer and the 
capital loss from the disposition was deemed by paragraph 
40(2)(e.1) or 85(4)(a) to be nil, the amount that would otherwise be 
the capital loss from the disposition; 


(f.12) [commercial obligation owing to tax- 
payer] — where the property is a particular commer- 
cial obligation (in this paragraph having the meaning 
assigned by subsection 80(1)) payable to the taxpayer 
as consideration for the settlement or extinguishment 
of another commercial obligation payable to the tax- 
payer and the taxpayer’s loss from the disposition of 
the other obligation was reduced because of paragraph 
40(2)(e.2), the proportion of the reduction that the 
principal amount of the particular obligation is of the 
total of all amounts each of which is the principal 
amount of a commercial obligation payable to the tax- 
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payer as consideration for the settlement or extin- 
guishment of that other obligation; 


(f.2) [share, after transfer of other shares to 
corporation] — where the property is a share, any 
amount required by paragraph 40(3.6)(b) (or, where 
the property was acquired by the taxpayer before 
1996, by paragraph 85(4)(b) as it read in its applica- 
tion to property disposed of before April 26, 1995) to 
be added in computing the adjusted cost base to the 
taxpayer of the share; 


Related Provisions: 53(1)(f.1), (f.11) — Para. (f.2) takes precedence 
over (f.1) and (f.11). 


History: Para. 53(1)(f.2) amended by 1998, c. 19, subsec. 94(2), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. The para. 
formerly read: 
(f.2) where the property is a share of the capital stock of a corpora- 
tion, any amount required by paragraph 85(4)(b) to be added in 
computing the adjusted cost base to the taxpayer of the share; 


Para. 53(1)(f.1) amended and paras. (f.11) and (f.12) added by 1995, c. 21, 
subsec. 17(1), applicable to taxation years that end after February 21, 
1994. Para. 53(1)(f.1) formerly read: 


(f.1) where the property has been disposed of by a taxable Canadian 
corporation to the taxpayer, and the taxpayer is a taxable Canadian 
corporation, in circumstances such that paragraph 85(4)(b) does not 
apply so as to increase the adjusted cost base to the corporation of 
shares of the capital stock of the taxpayer, and the corporation’s 
capital loss from the disposition has been deemed by paragraph 
40(2)(e) or 85(4)(a) to be nil, the amount that would otherwise have 
been the corporation’s capital loss from the disposition; 


Interpretation Bulletins: IT-456R: Capital property — some adjust- 
ments to cost base. 


(g) [bond, mortgage, etc.] — where the property is 
a bond, debenture, bill, note, mortgage, hypothecary 
claim or similar obligation, the amount, if any, by 
which the principal amount of the obligation exceeds 
the amount for which the obligation was issued, if the 
excess was required by subsection 16(2) or (3) to be 
included in computing the income of the taxpayer for 
a taxation year commencing before that time; 

History: Para. 53(1)(g) amended to add “hypothecary claim” and to re- 


place “such excess” with “the excess” by 2001, c. 17, s. 206, in force June 
14, 2001. 


(g.1) [indexed debt obligation] — where the pro- 
perty is an indexed debt obligation, any amount deter- 
mined under subparagraph 16(6)(a)(i) in respect of the 
obligation and required to be included in computing 
the taxpayer’s income for a taxation year beginning 
before that time; 


Related Provisions: 53(2)(1.1) — Reduction in adjusted cost base — 
indexed debt obligation. 


History: Para. 53(1)(g.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 15(2), applicable with respect to indexed debt obligations issued 
after October 16, 1991. 


(h) [land] — where the property is land of the tax- 
payer, any amount paid by the taxpayer or by another 
taxpayer in respect of whom the taxpayer was a per- 
son, corporation or partnership described in subpara- 
graph (b)(i), (ii) or (iii) of the definition “interest on 
debt relating to the acquisition of land” in subsection 
18(3), after 1971 and before that time pursuant to a 
legal obligation to pay 


(i) interest on debt relating to the acquisition of 
land (within the meaning assigned by subsection 
18(3)), or 

(11) property taxes (not including income or profits 
taxes or taxes imposed by reference to the transfer 
of property) paid by the taxpayer in respect of the 
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property to a province or to a Canadian 
municipality 

to the extent that the amount was, because of subsec- 

tion 18(2), 
(iii) not deductible in computing the taxpayer’s in- 
come from the land or from a business for any tax- 
ation year beginning before that time, or 


(iv) not deductible in computing the income of the 
other taxpayer and was not included in or added to 
the cost to the other taxpayer of any property other- 
wise than because of subparagraph (d.3) or subpar- 
agraph (e)(x1); 
Related Provisions: 43.1(2)—Life estates in real 
53(1)(d.3) — Where land owned through a corporation. 


property; 


History: The portion of para. 53(1)(h) after subpara. (ii) amended by 

1999, c. 22, subsec. 14(3), applicable after February 23, 1998. That por- 

tion formerly read: 
to the extent that that amount was neither deductible because of 
subsection 18(2) in computing the taxpayer’s income from the land 
or from a business for any taxation year beginning before that time 
nor in computing the income of another person in respect of whom 
the taxpayer was a person, corporation or partnership described in 
subparagraph (b)(i), (ii) or (iii) of the definition “interest on debt 
relating to the acquisition of land” in subsection 18(3), and was not 
included in or added to the cost to that other person of any property 
otherwise than because of paragraph (d.3) or subparagraph (e)(xi); 


Subpara. 53(1)(h)@) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 30(3), applicable to 1988 et seg. Subpara. 53(1)(h)() formerly read: 


(i) interest on debt relating to the acquisition of land, or an amount 
payable by the taxpayer for the land, or 


That portion of para. 53(1)(h) following subpara. (11) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 30(4), applicable to. 1988 et seg. That 
portion formerly read: 


to the extent that that amount was not deductible by reason of sub- 
section 18(2) in computing the taxpayer’s income from the land or 
from a business for any taxation year commencing before that time 
or, by reason of subsection 18(3), in computing the income of an- 
other taxpayer in respect of whom the taxpayer was a person, corpo- 
ration or partnership described in subparagraph (b)(i), (ii) or (1) of 
the definition “interest on debt relating to the acquisition of land” in 
subsection 18(3), where that amount was not included in the cost to 
that other taxpayer of any property other than by, reason of para- 
graph (d.3) or subparagraph (e)(xi); 


Interpretation Bulletins: IT-456R: Capital property — some adjust- 
ments to cost base. 


(i) [land used in farming] — where the property is 
land used in a farming business carried on by the tax- 
payer, an amount in respect of each taxation year end- 
ing after 1971 and commencing before that time; equal 
to the taxpayer’s loss, if any, for that year from the 
farming business, to the extent that the loss 


(1) was not, by virtue of section 31, deductible in 
computing the taxpayer’s income for that year, 


(i1) was not deducted in computing the taxpayer’s 
taxable income for the taxation year in which the 
taxpayer disposed of the property or any preceding 
taxation year, 


(111) did not exceed the total of 


(A) taxes (other than income or profits taxes or 
taxes imposed by reference to the transfer of the 
property) paid by the taxpayer in that year or 
payable by the taxpayer in respect of that year 
to a province or a Canadian municipality in re- 
spect of the property, and 


(B) interest, paid by the taxpayer in that year or 
payable by the taxpayer in respect of that year, 
pursuant to a legal obligation to pay interest on 
borrowed money used to acquire the property or 
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on any amount as consideration payable for the 
property, 
to the extent that those taxes and interest were in- 
cluded in computing the loss, and 


(iv) did not exceed the remainder obtained when 


(A) the total of each of the taxpayer’s losses 
from the farming business for taxation years 
preceding that year (to the extent that they are 
required by this paragraph to be added in com- 
puting the taxpayer’s adjusted cost base of the 


property), 
is deducted from 


(B) the amount, if any, by which the taxpayer’s 
proceeds of disposition of the property exceed 
the adjusted cost base to the taxpayer of the 
property immediately before that time, deter- 
mined without reference to this paragraph; 
Related Provisions: 96(1)(e) — Partnerships — gains to be computed 
without reference to para. 53(1)(i); 101 — Corresponding rule for partner- 
ships; 111(1)(c), (d) — Farming loss carryovers; 111(3) — Limitations on 
deductibility of loss carryover; 111(6) — Limitation. 
Interpretation Bulletins: IT-232R2: Non-capital losses, net capital 
losses, restricted farm losses, farm losses and limited partnership losses — 
their composition and deductibility in computing taxable income. 


(j) share or fund unit taxed as stock option 
benefit — if the property is a security (within the 
meaning assigned by subsection 7(7)) and, in respect 
of its acquisition by the taxpayer, a benefit was 
deemed by section 7 to have been received in any tax- 
ation year that ends after 1971 and begins before that 
time by the taxpayer or by a person that did not deal at 
arm’s length with the taxpayer or, if the security was 
acquired after February 27, 2000, would have been so 
deemed if section 7 were read without reference to 
subsections 7(1.1) and (8), the amount of the benefit 
_ that was, or would have been, so deemed to have been 

received; 

Related Provisions: 7(1.6), 128.1(4)(d.1) — Effect of emigration on 

disposition of share or fund unit; 49(3)(b) — Where option to acquire 

exercised. 

History: Para. 53(1)(j) amended by 2001, c. 17, subsec. 36(2), applicable 

after 1999. The para. formerly read: 
(j) if the property is a share or unit and, in respect of its acquisition 
by the taxpayer, a benefit was deemed by section 7 to have been 
received in any taxation year that ends after 1971 and begins before 
that time by the taxpayer or by a person that did not deal at arm’s 
length with the taxpayer, the amount of the benefit so deemed to 
have been received; 

Para. 53(1)(j) amended by 1999, c. 22, subsec. 14(4), applicable in com- 

puting the adjusted cost base of a share acquired after 1984 and of a unit 

acquired after February 1998. The para. formerly read: 
(j) [share taxed as stock option benefit] — where the property is 
a share and, in respect of its acquisition by the taxpayer, a benefit 
was deemed by section 7 to have been received in any taxation year 
ending after 1971 and commencing before that time by the taxpayer 
or by a person that did not deal at arm’s length with the taxpayer, 
the amount of the benefit so deemed to have been received; : 


Selected Cases [para. 53(1)(j)]: Mansfield v. R., [1983] C.T.C. 97 
(FCTD); aff'd [1984] C.T.C. 547 (FCA); leave to appeal to SCC refused 
(1985), 58 N.R. 237 (Debentures converted into common shares constitute 
conferred employment benefit; value added to adjusted cost base). 
Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or 
debentures and by trusts to acquire trust units; IT-113R4: Benefits to em- 
ployees — stock options. 

1.T. Technical News: No. 19 (Disposition of identical properties ac- 
quired under a section 7 securities option). 


(k) [expropriation asset] — where the property is 
an expropriation asset of the taxpayer (within the 
meaning assigned by section 80.1) or an asset of the 


S. 53(1) (Gm) (iii) 


taxpayer assumed for the purposes of that section to be 
an expropriation asset thereof, any amount required by 
paragraph 80.1(2)(b) to be added in computing the ad- 
justed cost base to the taxpayer of the asset; 


Related Provisions: 53(2)(n) — Reduction in ACB of expropriation 
asset. 


(1) [interest in related segregated fund trust] — 
where the property is an interest in a related segre- 
gated fund trust referred to in section 138.1, 


(i) each amount deemed by paragraph 138.1(1)(f) 
to be an amount payable to the taxpayer before that 
time in respect of that interest, 


(ii) each amount required by subparagraph 
138.1(1)(g)(ii) to be added before that time in re- 
spect of that interest, 


(111) each amount in respect of that interest that is a 
capital gain deemed to have been allocated under 
subsection 138.1(4) to the taxpayer before that 
time, and 


(iv) each amount in respect of that interest that 

before that time was deemed by subsection 

138.1(3) to be a capital gain of the taxpayer; 
Related Provisions: 53(2)(q) — Deductions from ACB of related seg- 


regated fund trust; 138.1(5) — ACB of property in related segregated fund 
trust. 


I.T. Application Rules: 26(4) (where property owned since before 
1972). 
(m) [offshore investment fund property] — 
where the property is an offshore investment fund pro- 
perty (within the meaning assigned by subsection 
94.1(1)), 


(i) any amount included in respect of the property 
by virtue of subsection 94.1(1) in computing the 
taxpayer’s income for a taxation year commencing 
before that time, or 


(11) where the taxpayer is a controlled foreign affili- 
ate (within the meaning of subsection 95(1)), of a 
person resident in Canada, any amount included in 
respect of the property in computing the foreign ac- 
crual property income of the controlled foreign af- 
filiate by reason of the description of C in the defi- 
nition “foreign accrual property income” in 
subsection 95(1) for a taxation year commencing 
before that time; 


Proposed Amendment — 53(1)(m), (m.1) 

- (n) [interest in foreign investment entity or 

_pre-2003 offshore investment fund pro- 

perty]— any amount included in respect of the 

property 

(i) in computing the foreign accrual property in- 

come of the taxpayer because of the description 

of C in the definition “foreign accrual property 

income” in subsection 95(1) (as that definition 

read for taxation years that began before 2003) 

for a taxation year of the taxpayer that began both 
before that time and before 2003, 


(ii) under subsection 94.1(1) (as that subsection 
read in its application to taxation years that began 
before 2003) in computing the taxpayer’s income 
for a taxation year that began both before that 
time and before 2003, or 


(iii) under subsection 94.1(4) in computing the 
taxpayer's income for a taxation year that began 
before that time; 
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(n) [Surveying and viaitenion costs] — the rea- 
sonable costs incurred by the taxpayer, before that 
time, of surveying or valuing the property for the pur- 
pose of its acquisition or disposition (to the extent that 
those costs are not deducted by the taxpayer in com- 
puting the taxpayer’s income for any taxation year or 
attributable to any other property); 

Related Provisions: 20(1)(dd) — Deduction for site investigation ex- 


penses; 40(1)(a)G), (b)@) — Expenses of disposition deductible in com- 
puting gain or loss. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. 


(o) [real property —remainder interest] — 
where the property is real property of the taxpayer, 
any amount required by paragraph 43.1(2)(b) to be ad- 
ded in computing the adjusted cost base to the tax- 
payer of the property; 

History: Para. 53(1)(0) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 


sec. 15(3), applicable in computing the adjusted cost base of property after 
December 20, 1991. 


(p) [flow-through entity after 2004] — where the 
time is after 2004 and the property is an interest in or a 
share of the capital stock of a flow-through entity 
(within the meaning assigned by subsection 39.1(1)), 
the amount determined by the formula 

B 


AXx= 
C 


where 


A is the amount, if any, that would, if the definition 
“exempt capital gains balance” in_ subsection 
39.1(1) were read without reference to “that ends 
before 2005”, be the taxpayer’s exempt. capital 
gains balance in respect of the entity for the tax- 
payer’s 2005 taxation year, 


B_ is the fair market value at that time of the property, 
and 


C is the fair market value at that time of all the tax- 
payer’s interests in or shares of the capital stock of 
the entity; 


Related Provisions: 53(1)(r) — Increase in ACB before 2005. 
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History: Para. 53(1)(p) added by 1995, c. 3, subsec. 14(3), applicable to 

1994 et seq. 
(q) [history preservation rules — debt forgive- 
ness] — any amount required under paragraph (4)(b), 
(S)(b), . (6)(b),, 47C)(d),, 49(3.01)(b), .. SLC) (d.2), 
86(4)(b) or 87(5.1)(b) or (6.1)(b) to be added in com- 
puting the adjusted cost base to the taxpayer of the 
property; and 

History: Para. 53(1)(q) added by 1995, c. 21, subsec. 17(2), applicable to 

taxation years that end after February 21, 1994. 
(r) [flow-through entity before 2005] — where 
the time is before 2005, the property is an interest in, 
or a Share of the capital stock of, a flow-through entity 
described in any of paragraphs (a) to (f) of the defini- 
tion “flow-through entity” in subsection 39.1(1) and 
immediately after that time the taxpayer disposed of 
all of the taxpayer’s interests in, and shares of the cap- 
ital stock of, the entity, the amount determined by the 
formula 


B 
AXxX= 
C 


where 


A is the amount, if any, by which the taxpayer’s ex- 
empt capital gains balance (as defined in subsec- 
tion 39.1(1)) in respect of the entity for the tax- 
payer’s taxation year that includes that time 
exceeds the total of all amounts each of which is 


(1) the amount by which a capital gain is re- 
duced under section 39.1 for the year because 
of the taxpayer’s exempt capital gains balance 
in respect of the entity, or 


(11) twice an amount by which a taxable capital 
gain, or the income from a business, is reduced 
under section 39.1 for the year because of the 
taxpayer’s exempt capital gains balance in re- 
spect of the entity, 
B_ is the fair market value at that time of the property, 
and 


is the fair market value at that time of all the tax- 
payer’s interests in, and shares of the capital stock 
of, the entity. 
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Related Provisions: 39.1(7)— Nil exempt capital gains balance; 
53(1)(p) — Increase in ACB after 2004. 


History: Subpara. (ii) of the description of A in para. 53(1)(r) amended 
by replacing the reference to the expression ““/3 of’ with a reference to the 
word “twice”, by 2001, c. 17, subsec. 36(3), applicable to taxation years 
that end after February 27, 2000 except that, in applying para. 53(1)(r) for 
those years in respect of a taxpayer’s interest in an entity, where a taxation 
year of the entity that includes February 28, 2000 or October 17, 2000, or 
began after February 28, 2000 and ended before October 17, 2000, ends in 
the taxpayer’s taxation year, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of 
the fraction in para. 38(a), as amended by 2001, c. 17, that applies in re- 
spect of the entity for its taxation year, multiplied by”. 


Para. 53(1)(r) added by 1998, c. 19, subsec. 94(3), applicable to 1994 er 
seq. 


(1.1) Deemed contribution of capital — For the pur- 
poses of paragraph (1)(c), where there has been a disposi- 
tion of property before May 7, 1974, and 


(a) the taxpayer and the corporation referred to in that 
paragraph have made an election under section 85 in 
respect of that property, and 


(b) the consideration received by the taxpayer for the 
property did not include shares of the capital stock of 
the corporation, 
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the disposition of property shall be deemed to be a contri- 
bution of capital equal to the amount, if any, by which 


(c) the amount that the taxpayer and the corporation 
have agreed on in the election 


exceeds 


(d) the fair market value at the time of the disposition 
of any consideration received by the taxpayer for the 
property so disposed of. 


Interpretation Bulletins: IT-456R: Capital property — some sc ti 
ments to cost base. 


(2) Amounts to be deducted [from ACB] — In com- 
puting the adjusted cost base to a taxpayer of property at 
any time, there shall be deducted such of the following 
amounts in respect of the property as are applicable: 


(a) [Share] — where the property is a share of the 
capital stock of a corporation resident in Canada, 


(i) any amount received by the taxpayer after 1971 
and before that time as, on account or in lieu of 
payment of, or in satisfaction of, a dividend on the 
share (other than a taxable dividend or a dividend 
in respect of which the corporation paying the divi- 
dend has elected in accordance with subsection 
83(2) or (2.1) in respect of the full amount thereof), 


(i1) any amount received by the taxpayer after 1971 
and before that time on a reduction of the paid-up 
capital of the corporation in respect of the share, 
except to the extent that the amount is deemed by 
subsection 84(4) or (4.1) to be a dividend received 
by the taxpayer, 

(111) any amount required to be deducted before that 
time under section 84.1 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 
1952, as it applied before May 23, 1985 in comput- 
ing the adjusted cost base to the taxpayer of the 
share, 


(iv) any amount, to the extent that such amount is 
not proceeds of disposition of a share, received by 
the taxpayer before that time that would, but for 
subsection 84(8), be deemed by subsection 84(2) to 
be a dividend received by the taxpayer, and 


(v) any amount required by paragraph 44.1(2)(b) to 
be deducted in computing the adjusted cost base to 
the taxpayer of the share; 
Related Provisions: 40(2)(h), (i) — Limitation on capital loss on cer- 
tain shares; 52(8) — Cost to non-resident of share of corporation that be- 
comes resident in Canada; 91(6) — Amounts deductible in respect of divi- 
dends received. 


History: Para. 53(2)(a)(v) added by 2001, c. 17, subsec. 36(4), applicable 
to dispositions that occur after February 27, 2000. 


Subpara. 53(2)(a)(il) substituted by 1994, c. 7, Sch. IL (1991, ¢. 49), sub- 
sec. 30(5), to add reference to subpara. 84(4.1), applicable for the purpose 
of computing the adjusted cost base of any share after 1989. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-456R: Capital property —some adjust- 
ments to cost base. 


Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


(b) [share of non-resident corporation] — where 
the property is a share of the capital stock of a corpo- 
ration not resident in Canada, 


(i) any amount required by paragraph 80.1(4)(d) or 
section 92 to be deducted in computing the ad- 
justed cost base to the taxpayer of the share, and 


(ii) any amount received by the taxpayer after 1971 
and before that time on a reduction of the paid-up 
capital of the corporation in respect of the share; 


S. 53(2)(b) 


Related Provisions: 52(8) — Cost to non-resident of share of corpora- 
tion that becomes resident in Canada; 56(6)-(9)— Whether control 
acquired. 
(b.1) [capital interest in non-resident trust] — 
where the property is a capital interest of the taxpayer 
in a trust to which paragraph 94(1)(d) applies, any 
amount required by paragraph 94(5)(b) to be deducted 


in computing the adjusted cost base to the taxpayer of 


the interest; 


(b.1) [capital interest. in " pre-2003- 
fesisers iets 7 amount eae 


ne to taxation years that ey oo efore 50 
deducted in computing the adjus 
taxpayer of the property; _ . 
Application: The October 30, 2003 Notice of . 


(NRTs and FIEs), subsec. 6(3), will amend | 
above, naa to taxation ees ao gin 


(b) taxation years of a taxpayer that i beste after 2001 ifa 
which the ae hada — interest at any time in 20 


applied — 
with existing rian 94(5)(b), provide meteiention to 
» capital in- 
terest in a trust to which existing paragraph 94(1)(d) applies. _ 


computing the ACB to a taxpayer of the taxpayer’ 


Paragraph 53(1)(b.1) is amended to ensure that historical ACB 


deductions are maintained, notwithstanding | the oe ment a 


the rules in existing section 94. 


(b.2) [property of corporation after ee in 
control] — where the property is property of a corpo- 


ration control of which was acquired by a person or 


group of persons at or before that time, any amount 

required by paragraph 111(4)(c) to be deducted in 

computing the adjusted cost base of the property; 
Related Provisions: 142.4(1)‘tax basis’(q) — Disposition of specified 
debt obligation by financial institution; 256(6)-(9) — Whether control 
acquired. 


(c) [partnership interest] — where the property is 
an interest in a partnership, 


(1) an amount in respect of each fiscal period of the 
partnership ending after 1971 and before that time, 
equal to the total of amounts each of which is the 
taxpayer’s share (other than a share under an agree- 
ment referred to in subsection 96(1.1)) of any loss 
of the partnership from any source for that fiscal 
period, computed as if this Act were read without 
reference to 


(A) the fractions set out in subsection 14(5), 
paragraph 38(b) and in the formula in paragraph 
14(1)(b), 


(A.1) paragraph 18(1)d.1), 


(A.2) the description of C in the formula in par- 
agraph 14(1)(b), 


(B) paragraphs 12(1)(0) and (z.5), 18(1)(m) and 
20(1)(v.1), section 31, subsection 40(2), section 
55 and subsections 69(6) and (7) of this Act and 
paragraphs 20(1)(gg) and 81(1)(r) and (s) of the 
Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, and 
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Income Tax Act, Part I, Division B 


(C) subsections 100(4) and 112(3.1), and sub- 
section 112(4.2) as it read in its application to 
dispositions of property that occurred before 
April 27, 1995, 


except to the extent that all or a portion of such a 
loss may reasonably be considered to have been in- 
cluded in the taxpayer’s limited partnership loss in 
respect of the partnership for the taxpayer’s taxa- 
tion year in which that fiscal period ended, 


(i.1) an amount in respect of each fiscal period of 
the partnership ending before that time that is the 
taxpayer’s limited partnership loss in respect of the 
partnership for the taxation year in which that fis- 
cal period ends to the extent that such loss was de- 
ducted by the taxpayer in computing the taxpayer’s 
taxable income for any taxation year that com- 
menced before that time, 


(1.2) any amount deemed by subsection 40(3.12) to 
be a loss of the taxpayer for a taxation year from a 
disposition before that time of the property, 


(1.3) if at that time the property is not a tax shelter 
investment as defined by section 143.2 and the tax- 
payer would be a member, described in subsection 
40(3.1), of the partnership if the fiscal period of the 
partnership that includes that time ended at that 
time, the unpaid principal amount of any indebted- 
ness of the taxpayer for which recourse is limited, 
either immediately or in the future and either abso- 
lutely or contingently, and that can reasonably be 
considered to have been used to acquire the 
property, 

(1.4) if the taxpayer is a member of the partnership 
who was a specified member of the partnership at 
all times since becoming a member of the partner- 
ship or the taxpayer is at that time a limited partner 
of the partnership for the purposes of subsection 
40(3.1), the amount 


(A) deducted under subsection 34.2(4) in com- 
puting the taxpayer’s income for the taxation 
year in respect of the interest, where that time is 
in the taxpayer’s first taxation year in which a 
qualifying fiscal period (within the meaning as- 
signed by subsection 34.2(1)) of ‘the business 
carried on by the taxpayer as a member of the 
partnership ends and is after the end of that pe- 
riod, and 


(B) where that time is in any other taxation 
year, deducted under subsection 34.2(4) in re- 
spect of the interest in computing the taxpayer’s 
income for the taxation year preceding that 
other year 


unless 


(C) that time is immediately before a disposi- 
tion of the interest and no amount is deductible 
under subsection 34.2(4) in respect of the inter- 
est in computing the taxpayer’s income for the 
taxation year following the taxation year that 
includes that time, 


(D) the taxpayer has December 31, 1995 in- 
come in respect of the business because of sec- 
tion 34.1, or 


(E) the taxpayer’s partnership interest was held 
by the taxpayer on February 22, 1994 and is an 
excluded interest (within the meaning assigned 
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by subsection 40(3.15)) at the end of the fiscal 
period of the partnership that includes that time, 


(i1) an amount in respect of each fiscal period of 
the partnership ending after 1971 and before that 
time, other than a fiscal period after the fiscal pe- 
riod in which the taxpayer ceased to be a member 
of the partnership, equal to the taxpayer’s share of 
the total of 


(A) amounts that, but for paragraph 96(1)(d), 
would be deductible in computing the income 
of the partnership for the fiscal period by virtue 
of the provisions of the Income ‘Tax Application 
Rules relating to exploration and development 
expenses, 


(B) the Canadian exploration and development 
expenses and foreign resource pool expenses, if 
any, incurred by the partnership in the fiscal 
period, 


(C) the Canadian exploration expense, if any, 
incurred by the partnership in the fiscal period, 


(D) the Canadian development expense, if any, 
incurred by the partnership in the fiscal period, 
and 


(E) the Canadian oil and gas property expense, 
if any, incurred by the partnership in the fiscal 
period, 


(iii) any amount deemed by subsection 110.1(4) or 
118.1(8) to have been a gift made, or by subsection 
127(4.2) to have been an amount contributed, by 
the taxpayer by reason of the taxpayer’s member- 
ship in the partnership at the end of a fiscal period 
of the partnership ending LG Ook saige time, 


- Proposed. Amendment — — 


: Gii) any amount deemed 
or 118.1(8) to have been the e 
gift made, or by subsection 7d. 2) to have fe 


an amount contributed, by the taxpayer ay reason — 


of the taxpayer’s membership in 

_at the end of a fiscal period of “ 

ending before that time, 

Application: The February 27, 2004 draft lesueloa ruben, 6, 20(1), 
will amend subpara. 53(2)(c)(iii) to read as above, applicable i in Tespect 
of gifts and contributions made after December 20, 2002. _ 


Technical 
53(2)(c) provides deductions from a taxpayer’s adjusted cost — 
base (“ACB”) of a partnership interest for the purpose of deter- 
mining its adjusted cost base. Subparagraph 53(2)(c)(iii) pro- 
vides for the deduction from the ACB of a partnership interest — 
of an amount deemed by subsection 110.1(4), 118.1(8) or 
127(4.2) to have been a charitable donation or a political party _ 
contribution because of the taxpayer’ s membership in the 
partnership. 

Subparagraph 53(2)(c)(iii) is amended, consequential to he 
amendment of subsections 110.1(4), 118.1(8) and 127(4. 2) and 
the addition of new subsection 248(30), for gifts made after 
December 20, 2002. Amended subparagraph 53(2)(c)(iii) refers 
to the “eligible amount” of a gift or contribution made because 
of the taxpayer’s membership in the partnership. For additional 
information about eligible amounts, see the commentary to 
new subsections 248(30) and (31). 


(iv) any amount required by section 97 to be de- 
ducted before that time in computing the adjusted 
cost base to the taxpayer of the interest, 


(v) any amount received by the taxpayer after 1971 


and before that time as, on account or in lieu of 
payment of, or in satisfaction of, a distribution of 
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gible amount of a . 


Notes (December 20, 2002): Paragraph : 


S. 53(2)(c) 


the taxpayer’s share (other than a share under an 
agreement referred to in subsection 96(1.1)) of the 
partnership profits or partnership capital, 
Selected Cases [subpara. 53(2)(c)(v)]: Stursberg (R.K.G.) v. MNR, 
[1993] 2 C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s 


share and corresponding increase of another partner’s share was disposi- 
tion of part of first partner’s interest, not distribution of capital). 


(vi) an amount equal to that portion of all amounts 
deducted under subsection 127(5) in computing the 
tax otherwise payable by the taxpayer under this 
Part for the taxpayer’s taxation years ending before 
that time that may reasonably be attributed to 
amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 
127(8), 


(vii) any amount added pursuant to subsection 
127.2(4) in computing the taxpayer’s  share- 
purchase tax credit for a taxation year ending 
before or after that time, 


(viii) an amount equal to 50% of the amount 
deemed to be designated pursuant to subsection 
127.3(4) before that time in respect of each share, 
debt obligation or right acquired by the partnership 
and deemed to have been acquired by the taxpayer 
under that subsection, 


(ix) the amount of all assistance received by the 
taxpayer before that time that has resulted in a re- 
duction of the capital cost of a depreciable property 
to the partnership by virtue of subsection 13(7.2), 


(x) any amount deductible by the taxpayer under 
subparagraph 20(1)(e)(vi) in respect of the partner- 
ship for a taxation year of the taxpayer ending at or 
after that time, 


(xi) any amount required by paragraph 
110.6(23)(b) to be deducted at that time in comput- 
ing the adjusted cost base to the taxpayer of the in- 
terest, and 


(xil) any amount payable by the partnership, to the 
extent that the amount 1s deductible under subsec- 
tion 20.01(1) in computing the taxpayer’s income 
for a taxation year that began before that time; 


Related Provisions: 40(3) — Deemed gain when ACB becomes nega- 
tive; 40(3.13) — Artificial transactions affecting partnership capital; 
53(1)(e) — Addition to adjusted. cost base — partnership _ interest; 
66.8(1) — Resource expenses of limited partner; 70(6)(d.1) — Where 
transfer or distribution to spouse or trust; 70(9.2)(c)(iii), 70(9.3)(e) (iii) — 
Transfer of family farm corporation or partnership; 80(1)“excluded obliga- 
tion’(a)(i11) — Debt forgiveness rules do not apply where amount de- 
ducted in computing ACB (e.g., under 53(2)(c)(i.3)); 87(2)(e.1), 
87(2)G.6) — Amalgamations; 96(1.01)(b) — Deemed end of fiscal period 
when taxpayer ceases to be partner; 96(1.9) — Foreign trusts and FIEs; 
96(2.2)(c) — At-risk amount— amount deducted under 53(2)(c)(.3); 
98(1)(c) — Disposition of partnership property; 100(2) — Gain from dis- 
position of interest in partnership; 127(12.2)— Investment tax credit; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed 
to be assistance; 248(18), (18.1) — GST or QST — repayment of input 
tax credit or refund; 248(30)-(33) — Determination of eligible amount of 
gift. 


History: Cls. 53(2)(c)(i)(A) and (A.1) amended, and cl. (A.2) added, by 

2001, c. 17, subsec. 36(5), applicable in respect of fiscal periods that end 

after February 27, 2000. Cls. 53(2)(c)()(A) and (A.1) formerly read: 
(A) the fractions set out in subsection 14(5) and paragraph 38(b), 
(A.1) paragraph 18(1)(1.1), 

Cl. 53(2)c)(i)(B) amended by the said c. 17, subsec. 36(6), applicable to 

taxation years that begin after 2000. It formerly read: 


(B) the Canadian exploration and development expenses and for- 
eign exploration and development expenses, if any, incurred by the 
partnership in the fiscal period, 


S. 53(2)(¢) 


Subpara. 53(2)(c)(xii) added by 1999, c. 22, subsec. 14(5), applicable after 
1997. 

Cl. 53(2)(c)(i)(C) and subpara. 53(2)(c)(i.3) amended by 1998, c. 19, sub- 
sec. 94(4) and (5), cl. 53(2)(c)(i)(C) applicable after April 26, 1995 and 
subpara. 53(2)(c)(i.3) applicable to indebtedness of a taxpayer arising after 
September 26, 1994, other than indebtedness arising under an agreement 
in writing entered into by the taxpayer before September 27, 1994. The cl. 
and subpara. formerly read: 


(C) subsections 112(3.1) and (4.2), 


(i.3) where at that time the taxpayer would be a member described 
in subsection 40(3.1) of the partnership, if the fiscal period of the 
partnership that includes. that time ended at that time, the unpaid 
principal amount of any debt of the taxpayer at that time in respect 
of which recourse against the taxpayer is limited, either 1mmedi- 
ately or in the future and either absolutely or contingently, and that 
can reasonably be considered to have been used to acquire the 
property, 
Cl. 53(2)(c)(i)(B) amended by 1997, c. 25, subsec. 7(2), applicable for the 
purpose of computing the adjusted cost base of property after 1996. Cl. 
(1)(B) formerly read: 
(B) paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1), section 31, subsec- 
tion 40(2), section 55 and subsections 69(6) and (7) of this Act and 
paragraphs 20(1)(gg) and 81(1)(r) and (s) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, and 
Subpara. 53(2)(c)(i.4) added by 1996, c. 21, s. 12, applicable after 1994. 
Subparas. 53(2)(c)(i.2) and (i.3) added by 1995, c. 3, subsec. 14(4), sub- 
para. (i.2) applicable after February 21, 1994, and (1.3) applicable to debts 
entered into by a taxpayer after September 26, 1994 other than such a debt 
entered into pursuant to an agreement in writing entered into by the tax- 
payer before September 27, 1994. 


Subpara. 53(2)(c)(xi) added by 1995, c. 3, subsec. 14(5), applicable to 
1994 et seq. 


1.T. Application Rules: 26(9)-(9.4) (where taxpayer became partner 
before 1972); 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner; IT-338R2: Partnership interests — ef- 
fects on ACB of admission or retirement of a partner; IT-341R3: Expenses 
of issuing or selling shares, units in a trust, interests in a partnership or 
syndicate, and expenses of borrowing money; IT-353R2: Partnership in- 
terests — some adjustments to cost base (archived). 


I.T. Technical News: No. 5 (adjusted cost base of partnership interest); 
9 (calculation of ACB of a partnership interest). 


Forms: T2065: Determination of adjusted cost base of a partnership inter- 
est; T5015: Reconciliation of partner’s capital account; T5016: Summary 
information for tax shelters that are partnerships or for partnerships that 
allocated renounced resource expenses to their members. 


(d) [part of property retained] — where the pro- 
perty is such that the taxpayer has, after 1971 and 
before that time, disposed of a part of it while retain- 
ing another part of it, the amount determined under 
section 43 to be the adjusted cost base to the taxpayer 
of the part so disposed of; 


Interpretation Bulletins: IT-200: Surface 


Operations. 


(e) [Share acquired before August 1976] — 
where the property is a share, or an interest in or a 
right to a share, of the capital stock of a corporation 
acquired before August, 1976, an amount equal to any 
expense incurred by the taxpayer in consideration 
therefor, to the extent that the expense was, by virtue 
of 


(i) paragraph (e) of the definition “Canadian explo- 
ration and development expenses” in subsection 
66(15), a Canadian exploration and development 
expense, 


rentals and farming 


(ii) paragraph (1) of the definition “Canadian explo- 
ration expense” in subsection 66.1(6), a Canadian 
exploration expense, 


Income Tax Act, Part I, Division B 


(iii) paragraph (g) of the definition “Canadian de- 
velopment expense” in subsection 66.2(5), a Cana- 
dian development expense, or 


(iv) paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5), a 
Canadian oil and gas property expense 


incurred by the taxpayer; 


(f) [consideration from joint exploration corpo- 
ration] — where the property was received by the 
taxpayer as consideration for any payment or loan 


(i) made before April 20, 1983 by the taxpayer as a 
shareholder corporation (within the meaning as- 
signed by subsection 66(15)) to a joint exploration 
corporation of the shareholder, and 


(ii) described in paragraph (a) of the definition 
“agreed portion” in subsection 66(15), 


or the property was substituted for such a property, 
_ such portion of the payment or loan as may reasonably 
be considered to be related to an agreed portion 
(within the meaning assigned by subsection 66(15)) of 
the joint exploration corporation’s 
(iii) Canadian 
expenses, 


exploration and development 


(iv) Canadian exploration expense, 
(v) Canadian development expense, or 
(vi) Canadian oil and gas property expense, 
as the case may be; 
Related Provisions: 248(5) — Substituted property. 


(f.1) [Share of joint exploration corporation] — 
where the property is a share of the capital stock of a 
joint exploration corporation resident in Canada and 
the taxpayer has, after 1971, made a contribution of 
capital to the corporation otherwise than by way of a 
loan, which contribution was included in computing 
the adjusted cost base of the property by virtue of par- 
agraph (1)(c), such portion of the contribution as may 
reasonably be considered to be part of an agreed por- 
tion (within the meaning assigned by subsection 
66(15)) of the corporation’s 


(i) Canadian 
expenses, 


exploration and development 


(11) Canadian exploration expense, 

(111) Canadian development expense, or 

(iv) Canadian oil and gas property expense, 
as the case may be; 


(f.2) [resource expenses renounced by joint 
exploration corporation] — any amount required 
by paragraph 66(10.4)(a) to be deducted before that 
time in computing the adjusted cost base to the tax- 
payer of the property; 

Advance Tax Rulings: ATR-60: Joint exploration corporations. 


(g) [debt forgiveness] — where section 80 is appli- 
cable in respect of the taxpayer, the amount, if any, by 
which the adjusted cost base to the taxpayer of the 
property is required in prescribed manner to be re- 
duced before that time; 


Regulations: 5400(1)(c)-(e) (prescribed manner). 
(g.1) [history preservation rules — debt for- 
giveness] — any amount required under paragraph 
(4)(a), (5)(a), (6)(a), 471 )(c), 49(3.01)(a), 51. )(d.1), 
86(4)(a) or 87(5.1)(a) or (6.1)(a) to be deducted in 
computing the adjusted cost base to the taxpayer of the 
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property or any amount by which that adjusted cost 
base is required to be reduced because of subsection 
80(9), (10) or (11); 
Related Provisions: 80.03(2), (3) — Gain on subsequent “surrender” of 
property; 107(1)(a) — Reduction in gain on disposition of capital interest 
in trust. 


History: Para. 53(2)(g.1) added by 1995, c. 21, subsec. 17(3), applicable 
to taxation years that end after February 21, 1994. 


interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or 
debentures and by trusts to acquire trust units. 


(h) [capital interest in trust] — where the property 
is a capital interest of the taxpayer in a trust (other 
than an interest in a personal trust that has never been 
acquired for consideration or an interest of a taxpayer 
in a trust described in any of paragraphs (a) to (e.1) of 
the definition “trust” in subsection 108(1)), 


(i) any amount paid to the taxpayer by the trust af- 
ter 1971 and before that time as a distribution or 
payment of capital by the trust (otherwise than as 
proceeds of disposition of the interest or part 
thereof), to the extent that the amount became pay- 
able before 1988, 


(i.1) any amount that has become payable to the 
taxpayer by the trust after 1987 and before that 
time in respect of the interest (otherwise than as 
proceeds of disposition of the interest or part 
thereof), except to the extent of the portion thereof 


(A) that was included in the taxpayer’s income 
by reason of subsection 104(13) or from which 
an amount of tax was deducted under Part XIII 
by reason of paragraph 212(1)(c), or 


(B) where the trust was resident in Canada 
throughout its taxation year in which the 
amount became payable 


(1) that is equal to the amount designated by 
the trust under subsection 104(21) in respect 
of the taxpayer, or 


(II) that was designated by the trust under 
subsection 104(20) in respect of the 
taxpayer, 


(ii) an amount equal to that portion of all amounts 
deducted under subsection 127(5) in computing the 
tax otherwise payable by the taxpayer under this 
Part for the taxpayer’s taxation years ending before 
that time that may reasonably be attributed to 
amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 
127(7), 


(iii) any amount added pursuant to subsection 
127.2(3) in computing the taxpayer’s  share- 
purchase tax credit for a taxation year ending 
before or after that time, 


(iv) an amount equal to 50% of the amount deemed 
to be designated pursuant to subsection 127.3(3) 
before that time in respect of each share, debt obli- 
gation or right acquired by the trust and deemed to 
have been acquired by the taxpayer under that sub- 
section, and 


(v) an amount equal to the amount of all assistance 
received by the taxpayer before that time that has 
resulted in a reduction of the capital cost of a de- 
preciable property to the trust by virtue of subsec- 
tion 13(7.2); 
Related Provisions: 53(1)(d.1) — Additions to ACB — capital interest 
in a trust; 53(2)(i), (j) — further deduction from ACB of interest in a trust; 


S. 53(2)(i) 


87(2)§.6) — Amalgamations — continuing corporation; 94(3)(a)(iv) [pro- 
posed] — Application to trust deemed resident in Canada; 104(20) — 
Designation re non-taxable dividends; 104(24) — Whether amount paya- 
ble to beneficiary; 107(1.2) — Fair market value of trust interest that is not 
capital property; 108(6)-— Where terms of trust are varied; 108(7) — 
Meaning of “acquired for consideration”; 127(12.2) — Interpretation; 
206(1)“‘cost amount” — Cost amount of capital interest in a trust that is 
foreign property; 248(1)“personal trust” — Where interest deemed ac- 
quired for no consideration; 248(25.3) — Deemed cost of trust interest; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 
History: The opening words of para. 53(2)(h) amended by 2001, c. 17, 
subsec. 36(7), applicable to amounts that become payable after 1999. The 
opening words formerly read: 


(h) where the property is a capital interest of the taxpayer in a trust 
(other than an interest in a personal trust acquired by the taxpayer 
for no consideration or an interest of the taxpayer in a trust de- 
scribed in any of paragraphs (a) to (d) of the definition “trust” in 
subsection 108(1)), 
Subcl. 53(2)(h)G.1)(B)() amended to replace 3 of the amount” with “the 
amount” by the said c. 17, subsec. 36(8), applicable to taxation years that 
end after February 27, 2000 except that, in applying the subcl. for those 
years in respect of a taxpayer’s interest in a trust, where a taxation year of 
the trust that includes February 28, 2000 or October 17, 2000, or began 
after February 28, 2000 and ended before October 17, 2000, ends in the 
taxpayer’s taxation year, the reference to the expression “that is equal to 
the” shall be read as a reference to the expression “that is equal to the 
fraction obtained when | is subtracted from the reciprocal of the fraction 
in para. 38(a), as amended by 2001, c. 17, that applies to the trust for its 
taxation year, multiplied by”. 


Interpretation Bulletins: IT-342R: Trusts: Income payable to benefi- 
ciaries; IT-381R3: Trusts — capital gains and losses and the flow-through 
of taxable capital gains to beneficiaries; IT-390: Unit trusts — cost of 
rights and adjustments to cost base (archived); IT-456R: Capital pro- 
perty —- some adjustments to cost base. 


(i) [capital interest in non-resident trust] — 
where the property is a capital interest in a trust (other 
than a unit trust) not resident in Canada that was pur- 
chased after 1971 and before that time by the taxpayer 
from a non-resident person at a time (in this paragraph 
referred to as the “purchase time’) when the property 
was not taxable Canadian property and the fair market 
value of such of the trust property as was 


(i) a Canadian resource property, 
(11) [Repealed under former Act] 


(ii1) an income interest in a trust resident in 
Canada, 


(iv) taxable Canadian property, or 
(v) a timber resource property 


was not less than 50% of the fair market value of all 
the trust property, that proportion of the amount, if 
any, by which 


(vi) the fair market value at the purchase time of 
such of the trust properties as were properties de- 
scribed in any of subparagraphs (1) to (v) 


exceeds 


(vii) the total of the cost amounts to the trust at the 
purchase time of such of the trust properties as 
were properties described in any of subparagraphs 
(i) to (v), 
that the fair market value at the purchase time of the 
interest is of the fair market value at the purchase time 
of all capital interests in the trust; 
History: The opening words of para. 53(2)(i) and the portion of para. 
53(2)(i) after subpara. (v) amended by 2001, c. 17, subsecs. 36(9), (10), 
applicable for the purpose of computing the adjusted cost base of property 
after April 26, 1995. The opening words and that portion formerly read: 
(i) where the property is a capital interest in a trust (other than a unit 
trust) not resident in Canada that was purchased after 1971 by the 
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taxpayer from a non-resident person at a time when the fair market 
value of such of the trust property as was 


was not less than 50% of the total of 
(vi) the fair market value of all the trust property, and 
(vii) the amount of any money of the trust on hand, 
that proportion of the amount, if any, by which 
(viii) the fair market value at that time of such of the trust pro- 
perty as was property described in subparagraphs (i) to (v) 
exceeds 
(ix) the total of the cost amounts to the trust at that time of such 
of the trust properties as were properties described in subpara- 
graphs (i) to (v), 
that the fair market value at that time of the interest is of the fair 
market value at that time of all capital interests in the trust; 
(j) [unit of non-resident unit trust] — where the 
property is a unit of a unit trust not resident in Canada 
that was purchased after 1971 and before that time by 
the taxpayer from a non-resident person at a time (in 
this paragraph referred to as the “purchase time”) 
when the property was not taxable Canadian property 
and the fair market value of such of the trust property 
as Was 


(i) a Canadian resource property, 
(11) [Repealed under former Act] 


(ii1) an income interest in a trust resident in 
Canada, 


(iv) taxable Canadian property, or 
(v) a timber resource property 


was not less than 50% of the fair market value of all 
the trust property, that proportion of the amount, if 
any, by which 


(vi) the fair market value at the purchase time of 
such of the trust properties as were properties de- 
scribed in any of subparagraphs (1) to (v) 


exceeds 


(vii) the total of the cost amounts to the trust at the 
purchase time of such of the trust properties as 
were properties described in any of subparagraphs 
(1) to (v), 
that the fair market value at the purchase time of the 
unit is of the fair market value at the purchase time of 
all the issued units of the trust; 
History: The opening words of para. 53(2)(j) and the portion of para. 
53(2)j) after subpara. (v) amended by 2001, c. 17, subsecs. 36(11), (12), 


applicable for the purpose of computing the adjusted cost base of property 
after April 26, 1995. The opening words and that portion formerly read: 


(j) where the property is a unit of a unit trust not resident in Canada 
that was purchased after 1971 by the taxpayer from a non-resident 
person at a time when the fair market value of such of the trust pro- 
perty as was 


was not less than 50% of the total of 
(vi) the fair market value of all the trust property, and 
(vii) the amount of any money of the trust on hand, 
that proportion of the amount, if any, by which 


(viii) the fair market value at that time of such of the trust pro- 

perty as was property described in subparagraphs (1) to (v), 
exceeds 

(ix) the total of the cost amounts to the trust at that time of such 


of the trust properties as were properties described in subpara- 
graphs (i) to (v), 


that the fair market value at that time of the unit is of the fair market 
value at that time of all of the issued units of the trust: 
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(k) [government assistance received or receiv- 
able] — where the property was acquired by the tax- 
payer after 1971, the amount, if any, by which the to- 
tal of 


(i) the amount of any assistance which the taxpayer 
has received or is entitled to receive before that 
time from a government, municipality or other 
public authority, in respect of, or for the acquisition 
of, the property, whether as a grant, subsidy, for- 
givable loan, deduction from tax not otherwise pro- 
vided for under this paragraph, investment allow- 
ance or as any other form of assistance other than 


(A) an amount described in paragraph 37(1)(d), 


(B) an amount deducted as an allowance under 
section 65, 


(C) the amount of prescribed assistance that the 
taxpayer has received or is entitled to receive in 
respect of, or for the acquisition of, shares of 
the capital stock of a prescribed venture capital 
corporation or a prescribed labour-sponsored 
venture capital corporation or shares of the cap- 
ital stock of a taxable Canadian corporation that 
are held in a prescribed stock savings plan, or 


(D) an amount included in income by virtue of 
paragraph 12(1)(u) or 56(1)(s), and 


(ii) all amounts deducted under subsection 127(5) 
or (6) in respect of the property before that time, 


exceeds such part, if any, of the assistance referred to 
in subparagraph (i) as has been repaid before that time 
by the taxpayer pursuant to an obligation to repay all 
or any part of that assistance; 
Related Provisions: 39(13) — Repaid assistance deemed a capital loss; 
125.4(5) — Canadian film/video credit deemed to be assistance; 
125.5(5) — Film/video production services credit deemed to be assistance; 
127(12.2) — Interpretation; _127.4(1)“net cost’(b) — Labour-sponsored 
venture capital corporation; 248(16), (16.1) -—GST or QST input tax 
credit/refund and rebate deemed to be assistance; 248(18), (18. 1) — GST 
or QST — repayment of input tax credit or refund. 


History: Cl. 53(2)(k)(i)(C) substituted by 1994, c. 21, s. 22, applicable to 
1991 et seq. That cl. formerly read: 


(C) the amount of any prescribed assistance received by the tax- 
payer that has been provided in respect of, or for the acquisition of, 
shares of the capital stock of a prescribed venture capital corpora- 
tion or a prescribed labour-sponsored venture capital corporation or 
shares of the capital stock of a taxable Canadian corporation that are 
held in a prescribed stock savings plan, or 


Regulations: 6700, 6700.1 (prescribed venture capital corporation); 
6701 (prescribed labour-sponsored venture capital corporation); 6702 
(prescribed assistance); 6705 (prescribed stock savings plan). 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 
(1) [debt obligation] — where the property is a debt 
obligation, any amount that was deductible by virtue 
of subsection 20(14) in computing the taxpayer’s in- 
come for any taxation year commencing before that 
time in respect of interest on that debt obligation; 


(1.1) [indexed debt obligation] — where the pro- 
perty is an indexed debt obligation, 


(i) any amount determined under subparagraph 
16(6)(a)(ii) in respect of the obligation and deduct- 
ible in computing the income of the taxpayer for a 
taxation year beginning before that time, and 


(11) the amount of any payment that was received 
or that became receivable by the taxpayer at or 
before that time in respect of an amount that was 
added under paragraph (1)(g.1) to the cost to the 
taxpayer of the obligation; 
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Related Provisions: 53(1)(g.!) — Addition to adjusted cost base — 
indexed debt obligation. 


History: Para. 53(2)(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 

subsec. 15(4), applicable with respect to indexed debt obligations issued 

after October 16, 1991. 
(m) [amounts deducted from income] — any 
part of the cost to the taxpayer of the property that was 
deductible (otherwise than because of this subdivision 
or paragraph 8(1)(r)) in computing the taxpayer’s in- 
come for any taxation year commencing before that 
time and ending after 1971; | 


History: Para. 53(2)(m) amended by 2002, c. 9, s. 23, applicable after 
2001. The para. formerly read: 


(m) such part of the cost to the taxpayer of the property as was de- 
ductible (otherwise than by virtue of this subdivision) in computing 
the taxpayer’s income for any taxation year commencing before that 
time and ending after 1971; 


Interpretation Bulletins: IT-350R: Investigation of site; IT-456R: Cap- 
ital property — some adjustments to cost base. 


(n) [expropriation asset] — where the property is 
an expropriation asset of the taxpayer (within the 
meaning assigned by section 80.1) or an asset of the 
taxpayer assumed for the purposes of that section to be 
an expropriation asset thereof, any amount required by 
paragraph 80.1(2)(b) to be deducted in computing the 
adjusted cost base to the taxpayer of the asset; 
Related Provisions: 53(1)(k) — Addition to ACB of expropriation 
asset. 
(o) [right to receive partnership property] — 
where the property is a right to receive partnership 
property within the meaning assigned by paragraph 
98.2(a) or 100(3)(a), any amount received. by the tax- 
payer in full or partial satisfaction of that right; 


(p) [debt owing by corporation] — where the pro- 
perty is a debt owing to the taxpayer by a corporation, 
any amount required to be deducted before that time 
under section 84.1 of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it applied 
before May 23, 1985 or subsection 84.2(2) in comput- 
ing the adjusted cost base to the taxpayer of the debt; 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(q) [interest in related segregated fund 
trust] — where the property is an interest in a related 
segregated fund trust referred to in section 138.1, 


(i) each amount in respect of that interest that is a 
capital loss deemed to have been allocated under 
subsection 138.1(4) to the taxpayer before that 
time, and 


(11) each amount in respect of that interest that 

before that time was deemed by _ subsection 

138.1(3) to be a capital loss of the taxpayer; 
Related Provisions: 53(1)(1) — Addition to ACB of interest in related 


segregated fund trust; 138.1(5) — ACB of property in related segregated 
fund trust. 


(r) [Repealed under former Act] 


(s) [government assistance — amount elected 
under 53(2.1)] — the amount, if any, by which 


(i) the amount elected by the taxpayer before that 
time under subsection (2.1) 


exceeds 


(ii) any repayment before that time by the taxpayer 
of an amount received by the taxpayer as described 
in subsection (2.1) that may reasonably be consid- 
ered to relate to the amount elected where the re- 
payment is made pursuant to a legal obligation to 
repay all or any part of the amount so received; 
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Related Provisions: 12(1)(t)—JIncome inclusion — investment tax 
credit; 12(1)(x)— Payments as inducement or as reimbursement etc.; 
39(13) —- Repayment of assistance; 40(3) — Deemed capital gain when 
ACB goes negative; 53(2.1) — Election; 87(2)(j.6) — Amalgamations — 
continuing corporation. 

Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


(t) [right to acquire shares or fund units] — if 
the property is a right to acquire shares or units under 
an agreement, any amount required by paragraph 
164(6.1)(b) to be deducted in computing the adjusted 
cost base to the taxpayer of the right; 


History: Para. 53(2)(t) amended by 1999, c. 22, subsec. 14(6), applicable 
after February 1998. The para. formerly read: 


(t) [right to acquire shares] — where the property is a right to ac- 
quire shares under an agreement, any amount required by paragraph 
164(6.1)(b) to be deducted in computing the adjusted cost base to 
the taxpayer of the right; 


Para. 53(2)(t) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(5), 

applicable after July 13, 1990. 

I.T. Application Rules: 26(3). 

Interpretation Bulletins: IT-456R: Capital property — some adjust- 

ments to cost base. 
(u) [non-qualifying real property] — where the 
property was at the end of February 22, 1994 a non- 
qualifying real property (within the meaning assigned 
by subsection 110.6(1) as that subsection applies to 
the 1994 taxation year) of a taxpayer, any amount re- 
quired by paragraph 110.6(21)(b) to be deducted in 
computing the adjusted cost base to the taxpayer of the 
property; and 

History: Para. 53(2)(u) added by 1995, c. 3, subsec. 14(6), applicable to 

1994 et seq. 
(v) [excessive capital gains election] — where 
the taxpayer elected under subsection 110.6(19) in re- 
spect of the property, any amount required by subsec- 
tion 110.6(22) to be deducted in computing the ad- 
justed cost base to the taxpayer of the property at that 
time. 


History: Para. 53(2)(v) added by 1995, c. 3, subsec. 14(6), applicable to 
1994 et seq. 


Proposed Addition — 53(2)(w) 
(w) [interest in foreign investment entity] — 
any amount required by subsection 94.2(12), 94.3(5) 
or 94.4(2) or (4) to be deducted at or before that time 
‘in computing the adjusted cost base to the taxpayer 
of the property. . 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 6(4), will add para. 53(2)(w), applicable to 
taxation years that begin after 2002. 
Technical Notes: Paragraph 53(2)(w) is introduced to pro- 
vide for the ACB reductions contemplated by new subsections 
94.2(12), 94.3(5) and 94.4(2). For more information, see the 
commentary on those subsections. 


I.T. Technical News: No. 5 (western grain transition payments). 


(2.1) Election — For the purpose of paragraph (2)(s), 
where in a taxation year a taxpayer receives an amount 
that would, but for this subsection, be included in the tax- 
payer’s income under paragraph 12(1)(x) in respect of the 
cost of a property (other than depreciable property) ac- 
quired by the taxpayer in the year, in the 3 taxation years 
preceding the year or in the taxation year following the 
year, the taxpayer may elect under this subsection on or 
before the date on or before which the taxpayer’s return 
of income under this Part for the year is required to be 
filed or, where the property is acquired in the following 
year, for that following year, to reduce the cost of the pro- 
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perty by such amount as the taxpayer specifies, not ex- 
ceeding the least of 


(a) the adjusted cost base, determined without refer- 
ence to paragraph (2)(s), at the time the property was 
acquired, 


(b) the amount so received by the taxpayer, and 


(c) where the taxpayer has disposed of the property 
before the year, nil. 
Related Provisions: 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 220(3.2), Reg. 600(b) — Late filing of election or revocation. 
History: That portion of subsec. 53(2.1) preceding para. (a) substituted by 
1994, c. 7, Sch. VU (1993, c. 24), subsec. 15(6), applicable to 1991 et 
seq. That portion formerly read: 
(2.1) For the purposes of paragraph (2)(s), where a taxpayer has in a 
taxation year received an amount that would, but for this subsection, 
be included in the taxpayer’s income under paragraph 12(1)(x) in 
respect of the cost of a property acquired by the taxpayer in the 
year, in the three taxation years immediately preceding the year or 
in the taxation year immediately following the year, the taxpayer 
may elect under this subsection on or before the date on or before 
which the taxpayer is required to file the taxpayer’s return of in- 
come under this Part for the year or, where the property is acquired 
in the immediately following year, for that following year, to reduce 
the cost of the property by such amount as the taxpayer may spec- 
ify, not exceeding the least of 
Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-456R: Capital property — some adjustments to cost base. 


(3) [Repealed] 

History: Subsec. 53(3) repealed by 2001, c. 17, subsec. 36(13), applicable 

after October 1, 1996. The subsec. formerly read: 
(3) Application of paras. (2)(i) and (j) — For the purposes of 
paragraphs (2)(i) and (j), where any property of a trust would, at a 
particular time, have been a taxable Canadian property of the trust if 
it had been disposed of by the trust at that time, the property shall be 
deemed to have been a taxable Canadian property of the trust at that 
time. 


(4) Recomputation of adjusted cost base on 
transfers and deemed dispositions — Where at any 
time in a taxation year a person or partnership (in this 
subsection referred to as the “vendor’”) disposes of a spec- 
ified property and the proceeds of disposition of the pro- 
perty are determined under paragraph 48.1(1)(c), section 
70 or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 
88(1)(a), subsection 97(2) or 98(2), paragraph 98(3)(f) or 
(5)(f), subsection 104(4), paragraph 107(2)(a), (2.1)(a), 
(4)(d) or (5)(a), 107.4(3)(a) or LON) or section 128.1, 


Proposed Amendment — ea) peng 


wor ds 


(4) Recomputation ‘of adjusted cost base on 


transfers and deemed dispositions — If at any 
time in a taxation year a person or partnership (in this - 
subsection referred to as the “vendor’’) disposes _ 
specified property and the proceeds of disposition of the 
property are determined under paragraph 48.1(1)(c), — 
section 70 or 73, subsection 85(1), paragraph 87(4)(a) or » 
(c) or 88(1)(a), subsection 97(2) or 98(2), paragraph | 
98(3)(f) or ()(f), “subsection 104(4), ‘paragraph - 
107(2)(a) or (2.1)(a), 107. 4(3)(a) or INA@ « Or section: 
lea y . 


Application: The February ay 2004 draft legislation, subsec. -20(2), 
will amend the opening words of subsec. 53(4) to read as above, we 
cable after February 27, 2004. y 


Technical Notes: Subsection 53(4) provides rules that affect 
the computation of the adjusted cost base (ACB) to a taxpayer — 
of any “specified property”. As defined in section 54, “speci- 
fied property” is capital property that is a share, a capital inter- 
est in a trust, a partnership interest or an option to acquire any — 
such property. The rules in subsection 53(4) apply where the 
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proceeds of disposition of a specified property are determined ~ 
under any one of a number of — Bronesait in the Hae 
set out in the aubeeeh nes We oo pe neh wie ft 


Lhe on ‘property Be 
Therefore, the reference to pa 
53(4) is sufficient. 


(a) there shall be deducted after that time in computing 
the adjusted cost base to the person or partnership (in 
this subsection referred to as the “transferee” ) who ac- 
quires or reacquires the property at or immediately af- 
ter that time the amount, if any, by which 


(i) the total of all amounts deducted under para- 
graph (2)(g.1) in computing, immediately before 
that time, the adjusted cost base to the vendor of 
the property, 


exceeds 


(ii) the amount that would be the vendor’s capital 
gain for the year from that disposition if this Act 
were read without reference to subparagraph 
40(1)(a)(iii) and subsection 100(2); and 


(b) the amount determined under paragraph (a) in re- 
spect of that disposition shall be added after that time 
in computing the adjusted cost base to the transferee 
of the property. 
Related Provisions: 53(1)(q) — Addition to adjusted cost base for 
amount under 53(4)(b); 53(2)(g.1) — Reduction in adjusted cost base 
under 53(4)(a); 53(5)— Recomputation of ACB on other transfers; 
80.03(2)(a) — Deemed gain on disposition following debt forgiveness; 
251(1) — Arm’s length. 
History: The opening words of subsec. 53(4) amended by 2001, c. 17, 


subsec. 36(14), applicable to 1998 et seg. The opening words formerly 
read: 


(4) Where at any time in a taxation year a person or partnership (in 
this subsection referred to as the “vendor’’) disposes of a specified 
property and the proceeds of disposition of the property are deter- 
mined under paragraph 48.1(1)(c), section 70 or 73, subsection 
85(1), paragraph 87(4)(a) or (c) or 88(1)(a), subsection 97(2). or 
98(2), paragraph 98(3)(f) or (5)(f), subsection 104(4), paragraph 
107(2)(a), (2.1)(a), (4)(d) or (5)(a) or 111(4)(e) or section 128.1, 
The opening words of subsec. 53(4) amended by 1998, c. 19, subsec. 


94(6), applicable to taxation years that end after February 21, 1994. The 
opening words formerly read: 


(4) Where at any time in a taxation year a person or partnership (in 
this subsection referred to as the “vendor”’) disposes of a specified 
property and the proceeds of disposition of the property are deter- 
mined under paragraph 48.1(1)(c), section 70 or 73, subsection 
85(1), paragraph 85.1(1)(a), 87(4)(a) or (c) or 88(1)(a), subsection 
97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 104(4), para- 
graph 107(2)(a), (2.1)(a), (4)(d) or (5)(a) or 111(4)(e) or section 
128.1; 

Subsec. 53(4) added by 1995, c. 21, subsec. 17(4), applicable to taxation 

years that end after February 21, 1994. 


(5) Recomputation of adjusted cost base on other 
transfers — Where 


(a) at any time in a taxation year a person or partner- 
ship (in this subsection referred to as the “vendor’”) 
disposes of a specified property to another person or 
partnership (in this subsection referred to as the 
transferee’), 


(b) immediately before that time, the vendor and the 
transferee do not deal with each other at arm’s length 
or would not deal with each other at arm’s length if 
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paragraph 80(2)(j) applied for the purpose of this 
subsection, 


(c) paragraph (b) would apply in respect of the dispo- 
sition if each right referred to in paragraph 251(5)(b) 
that is a right of the transferee to acquire the specified 
property from the vendor or a right of the transferee to 
acquire other property as part of a transaction or event 
or series of transactions or events that includes the dis- 
position were not taken into account, and 


(d) the proceeds of the disposition are not determined 
under any of the provisions'‘referred to in subsection 


(4), 
the following rules apply: 


(e) there shall be deducted after that time in computing 
the adjusted cost base to the transferee of the property 
the amount, if any, by which 


(i) the total of all amounts deducted under para- 
graph (2)(g.1) in computing the adjusted cost base 
to the vendor of the property immediately before 
that time 


exceeds 


(ii) the amount that would be the vendor’s capital 
gain for the year from that disposition if this Act 
were read without reference to subparagraph 
40(1)(a)Gii) and subsection 100(2), and 


(f) the amount determined under paragraph (e) in re- 
spect of that disposition shall be added after that time 
in computing the adjusted cost base to the transferee 
of the property. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 
53(5)(b); 53(2)(g.1) — Reduction in ACB under 53(5)(a); 80.03(2)(a) — 
Deemed gain on disposition following debt forgiveness. 
History: Subsec. 53(5) amended by 1998, c. 19, subsec. 94(7), applicable 
to taxation years that end after February 21, 1994. The subsec. formerly 
read: 
(5) Where at any time in a taxation year a person or partnership (in 
this subsection referred to as the “‘vendor’’) disposes of a specified 
property to another person or partnership (in this subsection referred 
to as the “transferee”), the vendor and the transferee do not deal 
with each other at arm’s length (or would not deal with each other at 
arm’s length if paragraph 80(2)(j) applied for the purpose of this 
subsection) and the proceeds of disposition of the property at that 
time are not determined under any of the provisions referred to in 
subsection (4), 
(a) there shall be deducted after that time in computing the ad- 
justed cost base to the transferee of the property the amount, if 
any, by which 
(i) the total of all amounts deducted under paragraph 
(2)(g.1) in computing, immediately before that time, the ad- 
justed cost base to the vendor of the property 


exceeds 
(ii) the amount that would be the vendor’s capital gain for 
the year from that disposition if this Act were read without 


reference to subparagraph 40(1)(a)(iii) and subsection 
100(2); and 


(b) the amount determined under paragraph (a) in respect of that 
disposition shall be added after that time in computing the ad- 
justed cost base to the transferee of the property. 


Subsec. 53(5) added, by 1995, c: 21, subsec. 17(4), applicable to taxation 
years that end after February 21, 1994. 


(6) Recomputation of adjusted cost base on 
amalgamation — Where a capital property that is a 
specified property is acquired by a new corporate entity at 
any time as a result of the amalgamation or merger of 2 or 
more predecessor corporations, 


(a) there shall be deducted after that time in computing 
the adjusted cost base to the new entity of the property 
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the total of all amounts deducted under paragraph 
(2)(g.1) in computing, immediately before that time, 
the adjusted cost base to a predecessor corporation of 
the property, unless those amounts are otherwise de- 
ducted under that paragraph in computing the adjusted 
cost base to the new entity of the property; and 


(b) the amount deducted under paragraph (a) in respect 
of the acquisition shall be added after that time in 
computing the adjusted cost base to the new entity of 
the property. 


Related Provisions: 53(1)(q) — Addition to ACB for amount under 
53(6)(b); 53(2)(g.1) — Reduction in ACB under 53(6)(a); 80.03(2)(a) — 
Deemed gain on disposition following debt forgiveness. 


History: Subsec. 53(6) added by 1995, c. 21, subsec. 17(4), applicable to 
taxation years that end after February 21, 1994. 


Definitions [s. 53]: “acquired” — 256(7)-(9); “adjusted cost base” — 
54, 248(1);. “agreed portion” — 66(15); “amount” — 248(1); “arm’s 
length” — 251(1); “assistance” —79(4), 125.4(5), 248(16), (16.1), (18), 
(18.1); “business” — 248(1); “Canada” — 255; “Canadian development 
expense”. — 66.2(5), 248(1); “Canadian exploration and development ex- 
pense” — 66(15), 248(1); “Canadian exploration expense’ — 66.1(6), 
248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); “Ca- 
nadian resource property” — 66(15), 248(1); “capital dividend” — 83(2), 
248(1); “capital interest” — 108(1), 248(1); “consequence of the 
death” — 248(8); “consideration” 108(7); “control” — 256(6)—(9): 
“controlled - foreign affiliate’ — 94.1(2)(h), 95(1),’ 248(1);  “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cost amount’, “disposition”, 
“dividend” — 248(1); “eligible amount” — 248(30); “expropriation as- 
set” — 80.1(1); “farming” — 248(1); “fiscal period” — 249(2)(b), 249.1; 
“flow-through entity” — 39.1(1); “foreign accrual property income” — 
95(1),. (2), 248(1); “foreign affiliate’ — 95(1),. 248(1); “foreign explora- 
tion and development expense” — 66(15), 248(1); “foreign investment en- 
tity” — 94.1(1), 94.1(2)(q); “foreign resource pool expense” — 248(1); 
“income bond”, “income debenture” — 248(1); “income interest in a 
trust” — 108(1), 248(1); “indexed debt obligation” — 248(1); “joint ex- 
ploration corporation” — 66(15); “life insurance capital dividend” — 
83(2.1), 248(1); “life insurance policy” — 138(12), 248(1); “limited part- 
nership loss” — 248(1); “mutual fund trust’ — 132(6)-(7), 132.2(1)(q) [to 
be repealed], 132.2(3)(n) [draft], 248(1); “non-qualifying real property” — 
110.6(1); “non-resident” — 248(1); “participating interest” — 94.1(1), 
94.1(2)(s); “person”, “personal trust’, “prescribed” — 248(1); “prescribed 
labour-sponsored venture capital corporation” — Reg. 6701; “prescribed 
venture capital corporation” — Reg. 6700, 6700.1, 6700.2; “principal 
amount”, “property” — 248(1); “province” — Interpretation Act 35(1); 
“related” — 251(2); “related segregated fund trust” — 138.1(1)(a); “resi- 
dent in Canada” — 94(3)(a)(vii), 250; “security” — 7(7); “share”, “share- 
holder”, “specified member’ — 248(1); “specified property” — 54; “spec- 
ified shareholder” — 248(1); “superficial loss” — 54; “taxable Canadian 
corporation” — 89(1), 248(1);. “taxable Canadian property” — 248(1); 
“taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); 
“taxation year’ — 249; “taxpayer” — 248(1); “timber resource  pro- 
perty” — 13(21), 248(1); “trust” — 104(1), 248 (1), (3); “unit trust” — 
108(2), 248(1); “vendor” — 53(4), (5). 


54. Definitions — In this subdivision, 


“adjusted cost base” to a taxpayer of any property at any 
time means, except as otherwise provided, 


(a) where the property is depreciable property of the 
taxpayer, the capital cost to the taxpayer of the pro- 
perty as of that time, and 


(b) in any other case, the cost to the taxpayer of the 
property adjusted, as of that time, in accordance with 
section 53, 


except that 


(c) for greater certainty, where any property (other 
than an interest in or a share of the capital stock of a 
flow-through entity within the meaning assigned by 
subsection 39.1(1) that was last reacquired by the tax- 
payer. as a result of an election under subsection 
110.6(19)) of the taxpayer is property that was reac- 
quired by the taxpayer after having been previously 
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disposed of by the taxpayer, no adjustment to the cost 
to the taxpayer of the property that was required to be 
made under section 53 before its reacquisition by the 
taxpayer shall be made under that section to the cost to 
the taxpayer of the property as reacquired property of 
the taxpayer, and 


(d) in no case shall the adjusted cost base to a taxpayer 
of any property at any time be less than nil; 


Related Provisions: 40(3), (3.1) — Deemed capital gain where ACB is 
negative; 43 — ACB on partial disposition; 47(1) — ACB of identical 
properties; 49(1) — Granting of options; 49(2) — Where option expires; 
69(1)(c) — Deemed acquisition at fair market value in certain circum- 
stances; 84.1(2) — Non-arm’s length sale of shares; 91(6) — Amounts de- 
ductible in respect of dividends received; 92 — ACB of share of foreign 
affiliate; 93(4)(b) — Loss on disposition of shares of foreign affiliate; 


110.6(19)(a)(ii) — Increase in cost base on capital gains exemption elec- 
tion; 139.1(4)(d) — Cost of share acquired on insurance demutualization 
deemed nil; 142.4(1)‘tax basis” — cost base for securities held by finan- 


cial institutions; 143.2(6) — Deemed cost reduction of tax shelter invest- 
ment; 248(1)“adjusted cost base” — Definition applies to entire Act. 


History: Paras. (c) and (d) of the definition “adjusted cost base” in s. 54 
amended by 1995, c. 3, s. 15, applicable to 1994 et seq. Paras. (c) and (d) 
formerly read: 


(c) for greater certainty, where any property of the taxpayer is pro- 
perty that was reacquired by the taxpayer after having been previ- 
ously disposed of by the taxpayer, no adjustment to the cost to the 
taxpayer of the property that was required to be made under section 
53 before its reacquisition by the taxpayer shall be made under that 
section to the cost to the taxpayer of the property as reacquired pro- 
perty of the taxpayer, and 


(d) in no case shall the adjusted cost base of any property at the time 
of its disposition by the taxpayer be less than nil; 


Selected Cases [s. 54“adjusted cost base”]: Bodrug Estate v. Can- 
ada, [1991] 2 C.T.C. 347 (FCA) (Damages paid under lawsuit in respect 
of provincial securities statute not part of cost of shares deemed disposed 
of upon death); Gaynor v. R., [1991] 1 C.T.C. 470 (RCA) (Cost to tax- 
payer is cost in Canadian currency); Salt et al. v. R., [1984] C.T.C. 414 
(FCTD) (Where option exercised, adjusted cost base is actual purchase 
price, not Valuation Day value). 


Regulations: 4400, Sch. VII (ACB of publicly-traded shares at end of 
1971). 


1.T. Application Rules: 26(3)-(27) (where property owned since before 
1972). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT- 
102R2: Conversion of property, other than real property, from or to inven- 
tory; IT-218R: Profit, capital gains and losses from the sale of real estate, 
including farmland and inherited land and conversion of real estate from 
capital property to inventory and vice versa; IT-418: Partial disposition of 
property. 

1.T. Technical News: No. 9 (calculation of ACB of a partnership 
interest). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the 
winding-up of a wholly-owned subsidiary. 


Forms: T2065: Determination of adjusted cost base of a partnership 
interest. 


“capital property” of a taxpayer means 
(a) any depreciable property of the taxpayer, and 


(b) any property (other than depreciable property), any 
gain or loss from the disposition of which would, if 
the property were disposed of, be a capital gain or a 
capital loss, as the case may be, of the taxpayer; 


Related Provisions: 39(1) — Determination of capital gain and capital 
loss; 39(4) — Election to treat Canadian securities as capital property; 
54.2 — Shares deemed to be capital property where all assets of business 
transferred; 66.3(1)(a)(i) — Certain exploration and development shares 
deemed not to be capital property; 96(1.4) — Certain rights to share in 
income or loss of partnership deemed not to be capital property; 
142.5(1) — Mark-to-market rules for financial institutions; 248(1) “capital 
property” — Definition applies to entire Act. 


1.T. Application Rules: 26(5), (6) and (7). 
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Interpretation Bulletins: IT-102R2: Conversion of property, other than 
real property, from or to inventory; IT-218R: Profit, capital gains and 
losses from the sale of real estate, including farmland and inherited land 
and conversion of real estate from capital property to inventory and vice 
versa; IT-325R2: Property transfers after separation, divorce and annul- 
ment; IT-442R: Bad debts and reserves for doubtful debts; IT-459; Adven- 
ture or concern in the nature of trade. 


.T. Technical News: No. 7 (rollovers of capital property — Mara 
Properties); No. 12 (“millennium bug” expenditures). 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


‘disposition’ — [Repealed] 
History: The definition “disposition” in s. 54 repealed by 2001, c. 17, 


subsec. 37(1), applicable to transactions and events that occur after De- 
cember 23, 1998. It formerly read: 


“disposition” of any property, except as expressly otherwise pro- 
vided, includes 


(a) any transaction or event entitling a taxpayer to proceeds of 
disposition of property, 


_(b) any transaction or event by which 


(i) any property of a taxpayer that is a share, bond, deben- 
ture, note, certificate, mortgage, agreement of sale or simi- 
lar property, or an interest therein, is redeemed in whole or 
in part or is cancelled, 


(11). any debt owing to a taxpayer or any other right of a 
taxpayer to receive an amount is settled or cancelled, 


(111) any share owned by a taxpayer is converted by virtue 
of an amalgamation or merger, or 


(iv) any option held by a taxpayer to acquire or dispose of 
property expires, and 


(c) any transfer of property to a trust, or any transfer of property 
of a trust to any beneficiary under the trust, except as provided 
in paragraph (e), 


but, for greater certainty, does not include 


(d) any transfer of property for the purpose only of securing a 
debt or a loan, or any transfer by a creditor for the purpose only 
of returning property that had been used as security for a debt or 
a loan, 


(e) any transfer of property by virtue of which there is a change 
in the legal ownership of the property without any change in the 
beneficial ownership thereof, other than a transfer by a trust res- 
ident in Canada to a trust not resident in Canada or a transfer to 
a trust governed by 


(i) a registered retirement savings plan, 
(11) a deferred profit sharing plan, 

(111) an employees profit sharing plan, or 
(iv) a registered retirement income fund 


by a person who is, immediately after the transfer, a beneficiary 
under the plan or fund, or a transfer by any such trust governed 
by a plan or fund to a beneficiary thereunder, 


(f) any issue by a corporation of a bond, debenture, note, certifi- 
cate or mortgage of the corporation, or 


(g) any issue by a corporation of a share of its capital stock, or 
any other transaction that, but for this paragraph, would be a 
disposition by a corporation of a share of its capital stock; 


Selected Cases [s. 54“disposition”]: 7. Eaton Co. v. R., [1999] 2 
C.T.C. 380 (FCA) (Surrender of participation that reduced value of lease 
was capital); Fulljames v. R., [2000] 1 C.T.C. 2270 (TCC) (Unrestricted 
transfer of shares was disposition); Shepp v. R., [1999] 1 C.T.C. 2889 
(TCC) Us disposition of economic interest a disposition of “property”?); 
106443 v. Canada, [1995] 1 C.T.C. 2788 (Sale with right of redemption 
made to secure repayment of debt); Stursberg (R.K.G.) v. MNR, [1993] 2 
C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share 
and corresponding increase of another partner’s share was disposition of 
part of first partner’s interest, not distribution of capital); Larose v. MNR, 
[1992] 2 C.T.C. 2339 (TCC); amended (Nov. 18, 1991), Doc. 87-294(IT) 
(TCC) [unreported] (Assessment in respect of sale of properties upheld 
despite court decision and other circumstances denying taxpayer proceeds 
of sale; right to dispose of properties had been transferred to purchaser); 
Fisher, E.R., Ltd. v. R., [1986] 2 C.T.C. 114 (FCTD) (Interest on expropri- 
ation compensation included in proceeds of disposition); Wise et al. v. R., 
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[1986] 1 C.T.C. 169 (FCA) (Deposit retained as liquidated damages in 
respect of aborted sale not taxable). 


“eligible capital property” of a taxpayer means any pro- 
perty, a part of the consideration for the disposition of 
which would, if the taxpayer disposed of the property, be 
an eligible capital amount in respect of a business; 
Related Provisions: 14(3) — Non-arm’s length acquisition of eligible 
capital property; 87(2)(f) — Amalgamations — security or debt obliga- 
tion; 98(3)(b) — Rules applicable where partnership ceases to exist; 
248(1)‘“eligible capital property” — Definition applies to entire Act. 
Interpretation Bulletins: IT-123R4: Disposition of eligible capital pro- 
perty; IT-123R5: Transactions involving eligible capital property; IT- 
143R3: Meaning of eligible capital expenditure; IT-291R3: Transfer of 
property to a corporation under subsection 85(1). 


“listed personal property” of a taxpayer means the tax- 
payer’s personal-use property that is all or any portion of, 
or any interest in or right to, any 

(a) print, etching, drawing, painting, sculpture, or 

other similar work of art, 

(b) jewellery, 

(c) rare folio, rare manuscript, or rare book, 

(d) stamp, or 

(e) coin; 


Related Provisions: 40(2)(g)(iii) — Limitations; 41—Gain from 
listed personal property; 248(1)‘listed personal property” — Definition 
applies to entire Act. 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad 
debts. 


‘“‘personal-use property” of a taxpayer includes 


(a) property owned by the taxpayer that is used prima- 
rily for the personal use or enjoyment of the taxpayer 
or for the personal use or enjoyment of one or more 
individuals each of whom is 


(1) the taxpayer, 
(11) a person related to the taxpayer, or 


(ii1) where the taxpayer is a trust, a beneficiary 
under the trust or any person related to the 
beneficiary, 


(b) any debt owing to the taxpayer in respect of the 
disposition of property that was the taxpayer’s per- 
sonal-use property, and 


(c) any property of the taxpayer that is an option to 
acquire property that would, if the taxpayer acquired 
it, be personal-use property of the taxpayer, 


and “personal-use property” of a partnership includes any 
partnership property that is used primarily for the per- 
sonal use or enjoyment of any member of the partnership 
or for the personal use or enjoyment of one or more indi- 
viduals each of whom is a member of the partnership or a 
person related to such a member; 

Related Provisions: 3(b)(ii), 40(2)(g)(iii) — No capital loss on per- 
sonal-use property; 46 — Disposition of personal-use property; 50(2) — 
Where debt personal-use property; 248(1)‘‘personal-use property” — Defi- 
nition applies to entire Act. 

Interpretation Bulletins: IT-159R3: Capital debts established to be bad 
debts; IT-218R: Profit, capital gains and losses from the sale of real estate, 
including farmland and inherited land and conversion of real estate from 
capital property to inventory and vice versa; IT-332R: Personal-use pro- 
perty (archived). 


“principal residence” of a taxpayer for a taxation year 
means a particular property that is a housing unit, a lease- 
hold interest in a housing unit or a share of the capital 


3 Sic. Should read “made an election” — ed. 
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stock of a co-operative housing corporation acquired for 
the sole purpose of acquiring the right to inhabit a hous- 
ing unit owned by the corporation and that is owned, 
whether jointly with another person or otherwise, in the 
year by the taxpayer, if 


(a) where the taxpayer is an individual other than a 
personal trust, the housing unit was ordinarily inhab- 
ited in the year by the taxpayer, by the taxpayer’s 
spouse or common-law partner or former spouse or 
common-law partner or by a child of the taxpayer, 


(a.1) where the taxpayer is a personal trust, the hous- 
ing unit was ordinarily inhabited in the calendar year 
ending in the year by a specified beneficiary of the 
trust for the year, by the spouse or common-law part- 
ner or former spouse or common-law partner of such a 
beneficiary or by a child of such a beneficiary, or 


(b) where the taxpayer is a personal trust or an indivi- 
dual other than a trust, the taxpayer 


(i) elected? under subsection 45(2) that relates to 
the change in use of the particular property in the 
year or a preceding taxation year, other than an 
election rescinded under subsection 45(2) in the 
taxpayer’s return of income for the year or a pre- 
ceding taxation year, or 


(ii) elected? under subsection 45(3) that relates to a 
change in use of the particular property in a subse- 
quent taxation year, 


except that, subject to section 54.1, a particular property 
shall be considered not to be a taxpayer’s principal resi- 
dence for a taxation year 


(c) where the taxpayer is an individual other than a 
personal trust, unless the particular property was des- 
ignated by the taxpayer in prescribed form and manner 
to be the taxpayer’s principal residence for the year 
and no other property has been designated for the pur- 
poses of this definition for the year 


(1) where the year is before 1982, by the taxpayer, 
or 


(ii) where the year is after 1981, 
(A) by the taxpayer, 


(B) by a person who was throughout the year 
the taxpayer’s spouse or common-law partner 
(other than a spouse or common-law partner 
who was throughout the year living apart from, 
and was separated under a judicial separation or 
written separation agreement from, the 
taxpayer), 


(C) by a person who was the taxpayer’s child 
(other than a child who was at any time in the 
year a married person, a person who is in a 
common-law partnership or 18 years of age or 
older), or 


(D) where the taxpayer was not at any time in 
the year a married person, a person who is in a 
common-law partnership or 18 years of age or 
older, by a person who was the taxpayer’s 


(1) mother or father, or 


(11) brother or sister, where that brother or 
sister was not at any time in the year a mar- 
ried person, a person who is in a common- 
law partnership or 18 years of age or older, 
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(c.1) where the taxpayer is a personal trust, unless 


(i) the particular property was designated by the 
trust in prescribed form and manner to be the tax- 
payer’s principal residence for the year, 


(11) the trust specifies in the designation each indi- 
vidual (in this definition referred to as a “specified 
beneficiary” of the trust for the year) who, in the 
calendar year ending in the year, 


(A) is beneficially interested in the trust, and 


(B) except where the trust is entitled to desig- 
nate it for the year solely because of paragraph 
(b), ordinarily inhabited the housing unit or has 
a spouse or common-law partner, former spouse 
or common-law partner or child who ordinarily 
inhabited the housing unit, 


(111) no corporation (other than a registered charity) 
or partnership is beneficially interested in the trust 
at any time in the year, and 


(iv) no other property has been designated for the 
purpose of this definition for the calendar year end- 
ing in the year by any specified beneficiary of the 
trust for the year, by a person who was throughout 
that calendar year such a beneficiary’s spouse or 
common-law partner (other than a spouse or com- 
mon-law partner who was throughout that calendar 
year living apart from, and was separated pursuant 
to a judicial separation or written separation agree- 
ment from, the beneficiary), by a person who was 
such a beneficiary’s child (other than a child who 
was during that calendar year a married person or a 
person who is in a common-law partnership or a 
person 18 years or over) or, where such a benefici- 
ary was not during that calendar year a married 
person or a person who is in a common-law part- 
nership or a person 18 years or over, by a person 
who was such a beneficiary’s 


(A) mother or father, or 


(B) brother or sister, where that brother or sister 
was not during that calendar year a married per- 
son or a person who is in a common-law part- 
nership or a person 18 years or over, or 


(d) because of paragraph (b), if solely because of that 
paragraph the property would, but for this paragraph, 
have been a principal residence of the taxpayer for 4 
or more preceding taxation years, 


and, for the purpose of this definition, 


(e) the principal residence of a taxpayer for a taxation 
year shall be deemed to include, except where the par- 
ticular property consists of a share of the capital stock 
of a co-operative housing corporation, the land subja- 
cent to the housing unit and such portion of any imme- 
diately contiguous land as can reasonably be regarded 
as contributing to the use and enjoyment of the hous- 
ing unit as a residence, except that where the total area 
of the subjacent land and of that portion exceeds '/2 
hectare, the excess shall be deemed not to have con- 
tributed to the use and enjoyment of the housing unit 
as a residence unless the taxpayer establishes that it 
was necessary to such use and enjoyment, and 


(f) a particular property designated under paragraph 
(c.1) by a trust for a year shall be deemed to be pro- 
perty designated for the purposes of this definition by 
each specified beneficiary of the trust for the calendar 
year ending in the year; 
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Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules; 
40(7) — Property in satisfaction of interest in trust; 45(3), (4) — Election 
where change in use; 54.1 —Exception to principal residence rules; 
107(2.01) — Principal residence distribution by spousal trust; —_ —- 
Beneficially interested; 252(2) — Mother, father, etc.. 


History: Para. (c) of the definition “principal residence” in s. 54 amended 
by 2001, c. 17, subsec. 37(2), applicable to dispositions that occur after 
1990 except that cls. (c)(ii)(B) to (D) of the definition shall be read with- 
out reference to “or common-law partner” and “a person who is in a com- 
mon-law partnership” in their application to dispositions made by a tax- 
payer that occur in a taxation year that is before 2001 and 


(a) before 1998; or 


(b) after 1997, unless a valid election is made by the taxpayer under s. 
144 of 2000, c. 12 that that Act apply to the taxpayer in respect of one 
or more taxation years that include the year. 


Para. (c) formerly read: 


(c) where the taxpayer is an individual other than a personal trust, 
unless the particular property was designated by the taxpayer in pre- 
scribed form and manner to be the taxpayer’s principal residence for 
the year and no other property has been designated for the purposes 
of this definition for the year by the taxpayer, by a person who was 
throughout the year the taxpayer’s spouse or common-law partner 
(other than a spouse or common-law partner who was throughout 
the year living apart from, and was separated under a judicial sepa- 
ration or written separation agreement from, the taxpayer), by a per- 
son who was the taxpayer’s child (other than a child who was dur- 
ing the year a married person or a person who is in a common-law 
partnership or 18 years or over) or, where the taxpayer was not dur- 
ing the year a married person or a person who is in a common-law 
partnership or a person 18 years or over, by a person who was the 
taxpayer's 


(i) mother or father, or 


(11) brother or sister, where that brother or sister was not during 
the year a married person or a person who is in a common-law 
partnership or a person 18 years or over, 


The definition 54“principal residence” amended by 2000, c. 12, Sch. 2, ss. 
1 and 2, to replace “spouse” with “spouse or common-law partner’, and by 
Sch. 2, s. 13, to replace “married person” with “married person or a person 
who is in a common-law partnership”; by applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the His- 
tory to 248(1)“common-law partner’. 


“Principal residence” in s. 54 substituted by 1994, c. 7, Sch. VIII (1993, c. 
24), s. 16, applicable to dispositions occurring after 1990. That definition 
formerly read: 


“principal residence” of a taxpayer for a taxation year means a 
housing unit, a leasehold interest in such a unit, or a share of the 
capital stock of a co-operative housing corporation, owned, whether 
jointly with another person or otherwise, in the year by the taxpayer, 
if the housing unit was; or if the share was acquired for the sole 
purpose of acquiring the right to inhabit a housing unit owned by 
the corporation that was, 


(a) ordinarily inhabited in the year by the taxpayer, by the tax- 
payer’s spouse or former spouse or by a child of the taxpayer, 
or 


(b) property in respect of which the taxpayer has made an elec- 
tion for the year in accordance with subsection 45(2) or (3), 


except that, subject to section 54.1, in no case shall any such hous- 
ing unit, interest or share, as the case may be, be considered to be a 
taxpayer’s principal residence for a year 


(c) unless it has been designated by the taxpayer in prescribed 
form and manner to be the taxpayer’s principal residence for 
that year and no other such housing unit, leasehold interest or 
share has been so designated for that year by the taxpayer, by a 
person who was throughout the year the taxpayer’s spouse 
(other than a spouse who was throughout the year living apart 
from, and was separated pursuant to a judicial separation or 
written separation agreement from, the taxpayer), by a person 
who was the taxpayer’s child (other than a child who was. dur- 
ing the year a married person or 18 years of age or over) or, 
where the taxpayer was not during the year a married person or 
a person 18 years of age or over, by a person who was the 
taxpayer's 


(i) mother or father, or 
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(ii) brother or sister and who was not during the year a mar- 
ried person or a person 18 years of age or over, or 


(d) by virtue of paragraph (b), if by virtue of that paragraph the 
property would, but for this paragraph, have been the taxpayer’s 
principal residence for 4 or more previous taxation years, 


and 


(e) for the purposes of this definition the principal residence of 
a taxpayer for a taxation year shall be deemed to include, except 
where the property consists of a share of the capital stock of a 
co-operative housing corporation, the land subjacent to the 
housing unit and such portion of any immediately contiguous 
land as may reasonably be regarded as contributing to the tax- 
payer’s use and enjoyment of the housing unit as a residence, 
except that where the total area of the subjacent land and of that 
portion exceeds '/2 hectare, the excess shall be deemed not to 
have contributed to the individual’s use and enjoyment of the 
housing unit as a residence unless the taxpayer establishes that 
it was necessary to that use and enjoyment, and 


(f) for the purposes of paragraph (c), a property designated by a 
trust referred to in subsection 70(6) or 73(1) shall be deemed to 
be property designated by the spouse who is a beneficiary of the 
trust and property designated by the spouse who is a beneficiary 
of any such trust shall be deemed to be a property designated by 
the trust; 


Selected Cases [s. 54“principal residence”]: Rebus v. R., [2002] 3 
C.T.C. 2328 (TCC) (Garage is not principal residence); Carlile v. Canada, 
[1995] 2.C.T.C. 273 (FCA) (Uncertainty of being able to re-zone property 
was sufficient to meet test for principal residence exemption on whole 
property); Augart (E.) v. MNR, [1993] 2 C.T.C. 34 (FCA) (Approximately 
9 acres contributed to use and enjoyment where subdivision precluded by 
law); Fourt v. MNR, [1991].2 C.T.C. 311 (RFCTD) (Sale of lot adjacent to 
principal residence exempt; reasonably regarded as contributing to use and 
enjoyment of residence); R. v. Joyner, [1988] 2 C.T.C. 280 (FCTD) 
(Whether land in excess of one acre is part of taxpayer’s principal resi- 
dence to be determined upon disposition of property); R. v. Yates, [1986] 2 
C.T.C. 46 (FCA) (Proceeds exempt from taxation where additional acres 
necessary for use and enjoyment of taxpayer’s principal residence); Haber 
v. R., [1982] C.T.C. 405 (FCTD) (Taxpayer not ordinarily resident in resi- 
dential property when home sold one year after acquisition); R. v. 
Mitosinka, [1978] C.T.C. 664 (FCTD) (House held to be principal resi- 
dence only for part occupied by taxpayer). 


Regulations: 2301 (prescribed manner of designation). 
1.T. Application Rules: 26.1(1) (change of use of property before 1972). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farm- 
land and inherited land and conversion of real estate from capital property 
to inventory and vice versa; IT-268R3: Inter vivos transfer of farm pro- 
perty to child; IT-437R: Ownership of property (principal residence). 


I.T. Technical News: No. 7 (principal residence and the capital gains 
election). 


Forms: T1079: Designation of a property as a principal residence by a 
personal trust; T1079-WS: Principal residence worksheet; T2091: Desig- 
nation of a property as a principal residence by an individual; T2091(IND) 
WS: Principal residence worksheet. 


‘proceeds of disposition” of property includes, 
(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 


(c) compensation for property destroyed, and any 
amount payable under a policy of insurance in respect 
of loss or destruction of property, 


(d) compensation for property taken under statutory 
authority or the sale price of property sold to a person 
by whom notice of an intention to take it under statu- 
tory authority was given, 

(e) compensation for property injuriously affected, 
whether lawfully or unlawfully or under statutory au- 
thority or otherwise, 


(f) compensation for property damaged and any 
amount payable under a policy of insurance in respect 
of damage to property, except to the extent that such 
compensation or amount, as the case may be, has 
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within a reasonable time after the damage been ex- 
pended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a 
mortgagee or hypothecary creditor is reduced as a re- 
sult of the sale of mortgaged or hypothecated property 
under a provision of the mortgage or hypothec, plus 
any amount received by the taxpayer out of the pro- 
ceeds of the sale, 


(h) any amount included in computing a taxpayer’s 
proceeds of disposition of the property because of sec- 
tion 79, and 


(i) in the case of a share, an amount deemed by sub- 
paragraph 88(2)(b)(ii) not to be a dividend on that 
share, 


but notwithstanding any other provision of this Part, does 
not include 


(j) any amount that would otherwise be proceeds of 
disposition of a share to the extent that the amount is 
deemed by subsection 84(2) or (3) to be a dividend 
received and is not deemed by paragraph 55(2)(a) or 
subparagraph 88(2)(b)(ii) not to be a dividend, or 


(k) any amount that would otherwise be proceeds of 
disposition of property of a taxpayer to the extent that 
the amount is deemed by subsection 84.1(1), 212.1(1) 
or 212.2(2) to be a dividend paid to the taxpayer; 


_ Proposed Amendment — Payment for non- 
cian oe (restrictive covenant) 


Department © Finance news’ release and 
Backgrounder, ere 7, 2003: See under 56.4. 


Related Provisions: 13(21)“‘proceeds of disposition” — Parallel defini- 
tion for depreciable property; 13(2!.1)— Disposition of a building; 
43.1 — Life estates in real property; 44(6) — Deemed proceeds on_re- 
placement of land and building; 48.1(1) — Optional gain when small busi- 
ness corporation becomes public; 49.1 — Satisfaction of obligation is not 
a disposition of property; Debts established to be bad debts and 
shares of bankrupt corporation; 51.1 — Deemed proceeds on conversion 
of convertible bond; 55(2) — Deemed proceeds or capital gain; 56.4(3) — 
Where non-competition agreement deemed part of sale of shares; 59(5), 
66.4(5) — Definition applies to 59 and 66.4; 69(1)(b) — Inadequate con- 
siderations — taxpayer deemed to have received proceeds; 69(4) — 
Shareholder appropriation — deemed proceeds to corporation; 69(11) — 
Deemed proceeds; 70(5)— Deemed disposition on death; 79(3) — 
Deemed proceeds to debtor on surrender of property to creditor; 
79.1(5) — Deemed proceeds where property sold and repossessed in same 
taxation year; 85(1)(a) — Transfer of property to corporation by share- 
holders; 85.1(1)(a)@) — Share for share exchange; 86(1)(c) — Exchange 
of shares by a shareholder in course of reorganization of capital; 87(4)(a), 
(c) — Shares of predecessor corporation; 88(1)(a), (b) — Winding-up; 
128.1(4)(b) — Deemed disposition of property on ceasing to be resident in 
Canada; 128.1(8) — Retroactive adjustment to proceeds for deemed dis- 
position on emigration where taxpayer returns to Canada; 132.2(1)(c), (f), 
(i), G) [to be repealed], 132.2(3)(a), (c), (f), (g), 132.2(4)(b), 132.2(5)(c) 
{draft} — Deemed proceeds on mutual fund reorganization; 248(1) — 
Definition of “disposition”; 248(38)(b) — Anti-avoidance — selling pro- 
perty and donating proceeds. 


History: Para. (g) of the definition “proceeds of disposition” in s. 54 
amended by 2001,-c. 17, subsec. 207(1), in force June 14, 2001. Para. (g) 
formerly read: 


(g) an amount by which the liability of a taxpayer to a mortgagee is 
reduced as a result of the sale of mortgaged property under a provi- 
sion of the mortgage, plus any amount received by the taxpayer out 
of the proceeds of the sale, 


Para. (k) of he definition “proceeds of disposition” in s. 54 amended by 
2000, c. 19, s. 5, applicable to taxation years that end after December 15, 
1998. Para. (k) formerly read: 


(k) any amount that would otherwise be proceeds of disposition of 
property of a taxpayer to the extent that the amount is deemed by 
subsection 84.1(1) or 212.1(1) to be a dividend paid to the taxpayer; 


S. 54 pro 


Para. (h) of the definition “proceeds of disposition” in s. 54 amended by 
1995, c. 21, subsec. 18(1), applicable to taxation years that end after Feb- 
ruary 21, 1994. The para. formerly read: 


(h) any amount included in computing a taxpayer’s proceeds of dis- 
position of the property by virtue of paragraph 79(c), and 


Selected Cases [s. 54“proceeds of disposition”]: Corbett y. Can- 
ada, [1997] 1 C.T.C. 2 (FCA) (No conflict with s. 79); Hogan v. MNR, 
[1995] 2 C.T.C. 108 (FCTD) (Proceeds of disposition when property sold 
at mortgage sale was full amount of mortgage, not lower amount upon 
subsequent resale); Sénécal (J.G.) v. MNR, [1993] 2 C.T.C. 2218 (TCC) 
(Proceeds of disposition of land equal to cash and face value of promis- 
sory note received, despite evidence that note’s value nil); Shaw (J.M.) v. 
MNR, [1993] 1 C.T.C. 221 (FCA); leave to appeal to SCC refused (1993), 
158 N.R. 399 (note) (Amount paid as “interest” on award of additional 
compensation for expropriation was interest income, not proceeds of 
disposition); Sani Sport Inc. v. Canada, [1990] 2 C.T.C. 15 (FCA) (Por- 
tion of compensation pertaining to expropriated property constitutes pro- 
ceeds of disposition for calculation of capital gain); R. v. Fradet et al., 
[1986] 2 C.T.C. 321 (FCA) (Portion of sales price returned to purchaser 
not included in proceeds of disposition); Fisher, E.R., Ltd. v. R., [1986] 2 
C.T.C. 114 (FCTD) (Interest on expropriation compensation included in 
proceeds of disposition); Salt et al. v. R., [1984] C.T.C. 414 (FCTD) 
(Amounts. received for extended options included in proceeds of 
disposition). 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-149R4: Winding-up dividend; IT-170R: Sale of property — when 
included in income computation; IT-185R: Losses from theft, defalcation 
or embezzlement; I[T-200: Surface rentals and farming operations; IT- 
220R2: Capital cost allowance — proceeds of disposition of depreciable 
property; IT-259R4: Exchanges of property; IT-271R: Expropriations 
(archived); IT-373R2: Woodlots; IT-444R: Corporations — involuntary 
dissolutions; IT-460: Dispositions — absence of consideration; IT-505: 
Mortgage foreclosures and conditional sales repossessions (archived). 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-35: Partitioning of assets to get specific owner- 
ship — “butterfly”. 


“specified property” of a taxpayer is capital property of 
the taxpayer that is 


(a) a share, 
(b) a capital interest in a trust, 
(c) an interest in a partnership, or 


(d) an option to acquire specified property of the 
taxpayer; 
History: The definition “specified property” added to s. 54 by 1995, c. 


21, subsec. 18(3), applicable to taxation years that end after February 21, 
1994. 


“superficial loss’’ of a taxpayer means the taxpayer’s loss 
from the disposition of a particular property where 


(a) during the period that begins 30 days before and 
ends 30 days after the disposition, the taxpayer or a 
person affiliated with the taxpayer acquires a property 
(in this definition referred to as the “substituted pro- 
perty’) that is, or is identical to, the particular pro- 
perty, and 


(b) at the end of that period, the taxpayer or a person 
affiliated with the taxpayer owns or had a right to ac- 
quire the substituted property, 


except where the disposition was 


(c) a disposition deemed by paragraph 33.1(11)(a), 
subsection 45(1), section 48 as it read in its application 
before 1993, section 50 or 70, subsection 104(4), sec- 
tion 128.1, paragraph 132.2(1)(f), subsection 
138(11.3) or 142.5(2), paragraph 142.6(1)(b) or sub- 
section 144(4.1) or (4.2) or 149(10) to have been 
made, 


Income Tax Act, Part I, Division B 


Proposed Amendment — 54“superficial 
loss” (c) 


(c) a disposition deemed by paragraph 33.1(11)(a), 
subsection 45(1), section 50 or 70, subsection 
104(4), section 128.1, paragraph 132.2(3)(a) or (c), 
subsection 138(11.3) or 142.5(2), paragraph 
142.6(1)(b) or subsection 144(4.1) or (4.2) or 
149(10) to have been made, 

Application: The February 27, 2004 draft legislation, s. 21, will amend 

para. (c) of the definition “superficial loss” in s. 54 to read as above, 

applicable to dispositions that occur after 1998. 


Technical Notes (December 20, 2002): Section 54 defines 
various terms for the purposes of the rules relating to taxable 
capital gains and allowable capital losses. The definition “su- 
perficial loss” in section 54 excludes losses on dispositions 
listed in paragraphs (c) to (h) of the definition from being su- 
perficial losses. As a consequence of the restructuring of sec- 
tion 132.2, the reference in paragraph (c) of the definition to 
paragraph 132.2(1)(f) is replaced by references to paragraphs 
132,2(3)(a) and (c). 


(d) the expiry of an option, 
(e) a disposition to which paragraph 40(2)(e.1) 
applies, 


(f) a disposition by a corporation the control of which 
was acquired by a person or group of persons within 
30 days after the disposition, 


(g) a disposition by a person that, within 30 days after 
the disposition, became or ceased to be exempt from 
tax under this Part on its taxable income, or 


(h) a disposition to which subsection 40(3.4) or 69(5) 

applies, 
and, for the purpose of this definition, a right to acquire a 
property (other than a right, as security only, derived from 
a mortgage, hypothec, agreement for sale or similar obli- 
gation) is deemed to be a property that is identical to the 
property. 
Related Provisions: 13(21.2) — Superficial loss rule for depreciable 
property; 18(13)-(16) — Superficial loss in moneylending business or ad- 
venture in nature of trade; 40(2)(g)(i) — Superficial loss deemed to be nil; 
40(3.3), (3.4) — Limitation on loss where property acquired by affiliated 
person; 53(1)(f) — Addition to ACB of substituted property; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 248(12)—TIdentical properties; 251.1 — Affiliated persons; 
256(5.1) — Controlled directly or indirectly—control in fact; 
256(6)-(9) — Whether control acquired. 


History: The closing words of the definition “superficial loss” in s. 54 
amended to add “hypothec” by 2001, c. 17, subsec. 207(2), in force June 
14, 2001. 


The definition “superficial loss” in s. 54 amended by 1998, c. 19, s. 95, 
applicable, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced 
after s. 260), to dispositions of property that occur after April 26, 1995. 
The definition formerly read: 


“superficial loss” of a taxpayer means the taxpayer’s loss from the 
disposition of a property in any case where 


(a) the same or identical property (in this definition referred to 
as “substituted property”) was acquired, during the period be- 
ginning 30 days before the disposition and ending 30 days after 
the disposition, by the taxpayer, the taxpayer’s spouse or a cor- 
poration controlled, directly or indirectly in any manner 
whatever, by the taxpayer, and 


(b) at the end of the period referred to in paragraph (a) the tax- 
payer, the taxpayer’s spouse or the corporation, as the case may 
be, owned, in any manner whatever, the substituted property, 


except that a loss otherwise described in this definition shall be 
deemed not to be a superficial loss if the disposition giving rise to 
the loss 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsec- 
tion 45(1), section 48 as it read in its application before 1993, 
section 50 or 70, subsection 104(4), section 128.1, paragraph 
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132.2(1)(f), subsection 138(11.3) or 142.5(2), paragraph 
142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10) to have 
been made, 


(d) was the expiration of an option, or 


(e) was a disposition of property by the taxpayer to which para- 
graph 40(2)(e.1) or subsection 85(4) applies. 


Para. (c) of the definition “superficial loss” in s. 54 amended by 1995, c. 
21, s. 77, applicable to dispositions that occur after February 22, 1994, 
except that in applying para. (c) before July 1994, it shall be read without 
reference to “paragraph 132.2(1)(f)”. The para. formerly read: 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 
45(1), section 48 as it read in its application before 1993, section 50 
or 70, subsection 104(4), section 128.1 or subsection 138(11.3), 
144(4.1) or (4.2) or 149(10) to have [been] made, 


Para. (e) of the definition “superficial loss” in s. 54 amended by 1995, c. 
21, subsec. 18(2), applicable to taxation years that end after February 21, 
1994. The para. formerly read: 


(e) was a disposition of property by the taxpayer to which subsec- 
tion 85(4) applies. 


Para. (c) of the definition “superficial loss” in s. 54 substituted by 1994, c. 
21, s. 23, applicable after 1992 except that, where a corporation elects in 
accordance with paragraph 111(4)(a) of 1994, c. 21 (i.e., elects before the 
end of December 1994 for new subsec. 250(5.1) to apply in respect of a 
continuance before 1993), the amended para. applies to the corporation 
from the corporation’s time of continuation (within the meaning assigned 
by that paragraph). Para. (c) formerly read: 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 
45(1), section 48, 50 or 70 or subsection 104(4),.138(11.3), 144(4.1) 
or (4.2) or 149(10) to have been made, 


Para. (a) of the definition “superficial loss” in s. 54 amended by. 1994, c. 7, 
Sch. If (1991, .c. 49), s. 31, to substitute “controlled, directly” for “con- 
trolled, whether directly”, applicable to taxation years beginning after 
1988. 

.T. Application Rules: 26(6) (superficial loss where disposition from 
June 19 to December 31, 1971). 

Interpretation Bulletins: IT-159R3: Capital debts established to be bad 
debts; IT-325R2: Property transfers after separation, divorce and annul- 
ment; IT-387R2: Meaning of “identical properties”. 

I.T. Technical News: No. 7 (control by a group — 50/50 arrangement 
(re para. (f))). 
Definitions [s. 54]: 


“acquired” — 256(7)—(9);  “‘affiliated” — 251.1; 


“amount” — 248(1); “beneficially interested’» — 248(25); 
252(2); “business”. — 248(1); “calendar year’ — Interpretation Act 
37(1)(a); “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “capital in- 


terest’? —in a trust 108(1), 248(1); “capital loss” — 39(1)(b), 248(1); 
“capital property” — 54, 248(1); “child” — 252(1); “common-law _part- 
ner”, “common-law _ partnership” — 248(1);  “‘control’ — 256(6)—(9); 
“controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 
248(1), Interpretation Act 35(1); “deferred profit sharing plan” — 147(1), 
248(1); “depreciable property” — 13(21), 248(1); “disposition”, “divi- 
dend” — 248(1); “eligible capital amount” — 14(1), 248(1); “eligible cap- 
ital property” — 54, 248(1); “employees profit sharing plan” — 144(1), 
248(1); “father” — 252(2); “identical” — 248(12); “individual” — 
248(1); “mother” — 252(2); “person”, “personal trust’ — 248(1); “per- 
sonal-use property” — 54, 248(1); “prescribed”, “property” — 248(1); 
“registered charity” — 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“resident in Canada’ — 94(3)(a)(vii), 250; “separation agreement” — 
248(1); “share” — 248(1); “sister” — 252(2); “specified beneficiary” — 
54“principal residence’(c.1)(ii); “substituted property” — 54*superficial 
loss’(a); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3); “written” — Interpretation Act 35(1)“writing”. 


54.1 (1) Exception to principal residence rules — 
A taxation year in which a taxpayer does not ordinarily 
inhabit the taxpayer’s property as a consequence of the 
relocation of the taxpayer’s or the taxpayer’s spouse’s or 
common-law partner’s place of employment while the 
taxpayer, spouse or common-law partner, as the case may 
be, is employed by an employer who is not a person to 
whom the taxpayer or the spouse is related is deemed not 
to be a previous taxation year referred to in paragraph (d) 
of the definition “principal residence” in section 54 if 
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S. 54.1(2) 


‘Proposed Amendment — 54.1(1) opening 
words 


(1) Exception. to principal residence rules — A 
taxation year in which a taxpayer does not ordinarily in- 
habit the taxpayer’s property as a consequence of the re- 
location of the place of employment of the taxpayer or 
the taxpayer’s spouse or common-law partner while the 
taxpayer or the taxpayer’s spouse or common-law part- 
ner, as the case may be, is employed by an employer 
who is not a person to whom the taxpayer or the tax- 
payer’s spouse or common-law partner is related is 
deemed not to be a previous taxation year referred to in 
paragraph (d) “ the definition “principal residence” in 
section 54 if — 


Application: The Febiualy 27, 2004 draft legislation, s. 22, will amend 
the opening words of subsec. 54. 1(1) to read as above, applicable to 
2001 et seq. except that, if a taxpayer and a person have jointly elected 
under s. 144 of the Modernization of Benefits and Obligations Act {S.C. 
2000, c. 12; see the transitional rules reproduced in the History to 
248(1)“common-law partner’’], in respect of the 1998, 1999 or 2000 tax- 
ation years, the amendment applies to the taxpayer and the person in 
respect of the applicable taxation year and subsequent taxation years. 


Technical Notes (December 20, 2002): Section 54.1 sets 
out an exception to the principal residence rules. Under the 
rules in section 54, if a housing unit is not ordinarily inhabited 
in a year and is rented out, it can continue to qualify as a prin- 
cipal residence for up to 4 years if the taxpayer so elects under 
subsection 45(2) of the Act. However, under section 54.1 it can 
continue to so qualify indefinitely provided that, as a conse- 
quence of a relocation of employment of the taxpayer or the 
taxpayer's spouse or common-law partner, the property is not 
ordinarily inhabited by the taxpayer. The recent amendments to 
add references in the Act to a common-law partner was not 
made to the English version of section 54.1. The current 
amendment adds the required reference and corrects that over- 
sight and generally applies to the 2001 and subsequent taxation 
years. However, it may apply as early as 1998 where common- 
law partners have jointly elected to be treated as such under the 
Act, starting in that year. 


(a) the property subsequently becomes ordinarily in- 
habited by the taxpayer during the term of the tax- 
payer’s or the taxpayer’s spouse’s or common-law 
partner's employment by that employer or before the 
end of the taxation year immediately following the 
taxation year in which the taxpayer’s or the spouse’s 
or common-law partner’s employment by that em- 
ployer terminates; or 


(b) the taxpayer dies during the term of the taxpayer’s 
or the spouse’s or common-law partner’s employment 
by that employer. 


(2) Definition of “property” — 
Bert 
(a) owned by the taxpayer, 


In this section, “pro- 
in relation to a taxpayer, means a housing unit 


(b) in respect of which the taxpayer has a leasehold 
interest, or 


(c) in respect of which the taxpayer owned a share of 
the capital stock of a co-operative housing corporation 
if the share was acquired for the sole purpose of ac- 
quiring the right to inhabit a housing unit owned by 
the corporation 


whether jointly with another person or otherwise in the 
year and that at all times was at least 40 kilometres farther 
from the taxpayer’s or the taxpayer’s spouse’s or com- 
mon-law partner’s new place of employment than was the 
taxpayer’s subsequent place or places of residence. 


Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules. 


S. 54.1 


History [s. 54.1]: The opening words of subsec. 54.1(1) amended by 
2001, c. 17, s. 238, applicable to 2001 et seq. except that, if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act {2000,.c. 12], in respect of the 1998, 1999 or 
2000 taxation years, the amendment applies to the taxpayer and the person 
in respect of the applicable taxation year and subsequent taxation years. 
The opening words formerly read: 


54.1 (1) A taxation year in which a taxpayer does not ordinarily 
inhabit the taxpayer’s property as a consequence of the relocation of 
the taxpayer’s or the taxpayer’s spouse’s or common-law partner’s 
place of employment while the taxpayer or the spouse, as the case 
may be, is employed by an employer who is not a person to whom 
the taxpayer or the spouse is related shall be deemed not to be a 
previous taxation year referred to in paragraph (d) of the definition 
“principal residence” in section 54 if 


S. 54.1 amended to replace “spouse’s”’with “spouse’s or common-law 
partner’s” by 2000, c. 12, Sch. 2, s. 7, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 

Definitions [s. 54.1]: “common-law partner” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “employed”, “employer”, “em- 
ployment’, “person” — 248(1); “property” — 54.1(2); “share” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 54.1]: IT-120R6: Principal residence. 


54.2 Certain shares deemed to be capital pro- 
perty — Where any person has disposed of property that 
consisted of all or substantially all of the assets used in an 
active business carried on by that person to a corporation 
for consideration that included shares of the corporation, 
the shares shall be deemed to be capital property of the 
person. 


Related Provisions: 39(4) — Election re disposition of Canadian secur- 
ities; 85(1) — Rollovers of property to corporation; 110.6(14)(f)Gi) — 
Shares qualify for capital gains exemption without waiting for 2-year 
holding period; 248(1) — “Business” does not include adventure or con- 
cern in the nature of trade. 


Definitions [s. 54.2]: “active business”, “business” — 248(1); “capital 


property” — 54, 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “disposition”, “person”, “property”, “share” — 248(1). 


Information Circulars: 88-2 Supplement, para. 7: General anti-ayoid- 
ance rule — section 245 of the Income Tax Act. 


55. (1) Definitions — In this section, 


“distribution” means a direct or indirect transfer of pro- 
perty of a corporation (referred to in this section as the 
“distributing corporation”) to one or more corporations 
(each of which is referred to in this section as a “trans- 
feree corporation”) where, in respect of each type of pro- 
perty owned by the distributing corporation immediately 
before the transfer, each transferee corporation receives 
property of that type the fair market value of which is 
equal to or approximates the amount determined by the 
formula 


Ax B 
( 
where 


A is the fair market value, immediately before the trans- 
fer, of all property of that type owned at that time by 
the distributing corporation, 


B is the fair market value, immediately before the trans- 
fer, of all the shares of the capital stock of the, distrib- 
uting corporation owned at that time by. the transferee 
corporation, and 


C is the fair market value, immediately before the trans- 
fer, of all the issued shares of the capital stock of the 
distributing corporation; 


Income Tax Act, Part I, Division B 


Related Provisions: 55(3.02) — Where distributing corporation is a 
specified corporation; 88(1)(c)(iv) — Winding-up. 


“permitted acquisition’’, in relation to a distribution by a 
distributing corporation, means an acquisition of property 
by a person or partnership on, or as part of, 


(a) a distribution, or 


(b) a permitted exchange or permitted redemption in 
relation to a distribution by another distributing 
corporation; 


‘permitted exchange”’, in relation to a distribution by a 
distributing corporation, means 


(a) an exchange of shares for shares of the capital 
stock of the distributing corporation to which subsec- 
tion 51(1) or 86(1) applies or would, if the shares were 
capital property to the holder thereof, apply, other than 
an exchange that resulted in an acquisition of control 
of the distributing corporation by any person or group 
of persons, and 


(b) an exchange of shares of the capital stock of the 
distributing corporation by one or more shareholders 
of the distributing corporation (each of whom is re- 
ferred to in this paragraph as a “participant”) for 
shares of the capital stock of another corporation (re- 
ferred to in this paragraph as the “acquiror’) in con- 
templation of the distribution where 


(1) no share of the capital stock of the acquiror out- 
standing immediately after the exchange (other 
than directors’ qualifying shares) is owned at that 
time by any person or partnership other than a 
participant, 


and either 


(11) the acquiror owns, immediately before the dis- 
tribution, all the shares each of which is a share of 
the capital stock of the distributing corporation that 
was owned immediately before the exchange by a 
participant, or 


(iii) the fair market value, immediately before the 
distribution, of each participant’s shares of the cap- 
ital stock of the acquiror is equal to or approxi- 
mates the amount determined by the formula 


(Axé)}+D 


where 


A is the fair market value, immediately before the 
distribution, of all the shares of the capital stock 
of the acquiror then outstanding (other than 
shares issued to participants in consideration for 
shares of a specified class all the shares of 
which were acquired by the acquiror on the 
exchange), 


Bis the fair market value, immediately before the 
exchange, of all the shares of the capital stock 
of the distributing corporation (other than 
shares of a specified class none or all of the 
shares of which were acquired by the acquiror 
on the exchange) owned at that time by the 
participant, 


C is the fair market value, immediately before the 
exchange, of all the shares (other than shares of 
a specified class none or all of the shares of 
which were acquired by the acquiror on the ex- 
change and shares to be redeemed, acquired or 
cancelled by the distributing corporation pursu- 
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ant to the exercise of a statutory right of dissent 
by the holder of the share) of the capital stock 
of the distributing corporation outstanding 1m- 
mediately before the exchange, and 


Dis the fair market value, immediately before the 
distribution, of all the shares issued to the par- 
ticipant by the acquiror in consideration for 
shares of a specified class all of the shares of 
which were acquired by the acquiror on the 
exchange; 

Related Provisions: 139.1(18) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 256(6)-(9) — Whether con- 
trol acquired. 


“permitted redemption’’, in relation to a distribution by 
a distributing corporation, means 


(a) a redemption or purchase for cancellation by the 
distributing corporation, as part of the reorganization 
in which the distribution was made, of all the shares of 
its capital stock that were owned, immediately before 
the distribution, by a transferee corporation in relation 
to the distributing corporation, 


(b) a redemption or purchase for cancellation by a 
transferee corporation in relation to the distributing 
corporation, or by a corporation that, immediately af- 
ter the redemption or purchase, was a subsidiary 
wholly-owned corporation of the transferee corpora- 
tion, as part of the reorganization in which the distri- 
bution was made, of all of the shares of the capital 
stock of the transferee corporation or the subsidiary 
wholly-owned corporation that were acquired by the 
distributing corporation in consideration for the trans- 
fer of property received by the transferee corporation 
on the distribution, and 


(c) a redemption or purchase for cancellation by the 
distributing corporation, in contemplation of the distri- 
bution, of all the shares of its capital stock each of 
which is 
(1) a share of a specified class the cost of which, at 
the time of its issuance, to its original owner was 
equal to the fair market value at that time of the 
consideration for which it was issued, or 


(ii) a share that was issued, in contemplation of the 

distribution, by the distributing corporation in ex- 

change for a share described in subparagraph (1); 
History: Paras. (a) and (b) of the definition “permitted redemption” in 


subsec. 55(1) amended by 1998, c. 19, subsec. 96(1), applicable to divi- 
dends received after February 21, 1994. The paras. formerly read: 


(a) a redemption or purchase for cancellation by the. distributing 
corporation, as part of the reorganization in which the distribution 
was made, of all the shares of its capital stock owned by a transferee 
corporation in relation to the distributing corporation, 


(b) a redemption or purchase for cancellation by a transferee corpo- 
ration in relation to the distributing corporation, as part of the reor- 
ganization in which the distribution was made, of all of the shares of 
its capital stock owned by the distributing corporation, and 


Proposed Addition — 55(1)“qualified person” 


“qualified person’, in relation to a distribution, means 
a person or partnership with whom the distributing cor- 
poration deals at arm’s length at all times during the 
course of the series of transactions or events that in- 
cludes the distribution if 


(a) at any time before the distribution, 


(i) all of the shares of each class of the capital 
stock of the distributing corporation that includes 
shares that cause that person or partnership to be 


S. 55(1) qua 


a specified shareholder of the distributing corpo- 
~ ration (in this definition all of those shares in all 
__ of those classes are referred to as the “exchanged 
shares”) are, in circumstances described in para- 
graph (a) of the definition ‘ ‘permitted exchange”, 
exchanged for consideration that consists solely 
of shares of a specified class of the capital stock 
of the distributing corporation (in this definition 
referred to as the “new shares”), or 


(i) the terms or conditions of all of the ex-— 
__. changed shares are amended (which shares are in 
__ this definition referred to after the amendment as 
the “amended shares’) and the amended shares 
are shares of a specified class of the capital stock 
__ of the distributing corporation, 


o immediately before the. exchange or amiendineny 
__ the exchanged shares are listed on a prescribed stock 
exchange, : 


: (©) immediately after the i babeots or amendment, 
the new shares or the amended shares, as the case 
may be, are listed on a prescribed stock exchange, 


(d) the exchanged shares would be shares of a speci- 
_ fied class if they were not convertible into, or ex- 
_ changeable for, other shares, 


_(e) the new shares or the amended shares, as the case 

__ may be, and the exchanged shares are non-voting in 

_. respect of the election of the board of directors of the 

_ distributing corporation except in the event of a fail- 

ure or default vee the terms or conditions of the 
shares, and: 


a no holder of the new hee or the amended 
shares, as the case may be, is entitled to receive on 
the redemption, cancellation or acquisition of the 
new shares or the amended shares, as the case may 
be, by the distributing corporation or by any person 
with whom the distributing corporation does not deal 
at arm’s length an amount (other than a premium for 
early redemption) that is greater than the total of the 
fair market value of the consideration for which the 
exchanged shares were issued and the amount of any 
unpaid dividends on the new shares or on the 
-amended shares, as the case may be; 


Application: The February 27, 2004 draft legislation, subsec. 23(2), 
will add the definition “qualified person” to subsec. 55(1), applicable in 
respect of dividends received after 1999. 


Technical Notes (December 20, 2002): The definition 

“qualified person” is added to subsection 55(1), in conjunction 
with amendments to clause 55(3.1)(b)(i)(B) and paragraph 
55(3.2)(h). As a result of these amendments, a person or patt- 
nership may exchange shares of a distributing corporation (“old 
shares”) for new shares of the distributing corporation and, 
where the conditions set out in the definition are satisfied, the 
ownership of the old shares will not affect the tax treatment of 
dividends received in the course of a reorganization to which 
paragraph 55(3)(b) applies. In general terms, a qualified person 
is a person or partnership that exchanges all of the old shares 
that caused that person or partnership to be a specified share- 
holder of the distributing corporation for consideration consist- 
ing solely of shares of a specified class. The definition also 
provides that the old shares must not be shares of a specified 
class solely because they were convertible into a class of shares 
that was not a specified class and that every holder of old 
shares must participate in the exchange. In addition, a person or 
partnership will not be a qualified person unless the old shares 
and the new shares are non-voting in respect of the election of 
the board of directors (or have voting rights only in the event of 
failure or default under the terms of the shares). 
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S. 55(1) qua 


The addition of the definition “qualified person”, applicable in 
respect of dividends received after 1999, is made concurrently 


with the addition of new subsection 55.4). New subsection — 
55(3.4) provides that shares of a specified class are ‘not taken — 


into consideration in determining if a person is a specified 


shareholder for the purpose of subparagraph 55(3.1)(b)(i) and — 
for the purpose of paragraph 55(3.2)(h), as that. oe Ge ae - 


plies for the purpose of subparagraph 55(3. Pee 
Letter from Dept. of Finance, eu 15, 2000: 


Dear [xxx] 


This is in response to your an of ee “4. 2000 and eee 


to your telephone conversation with Davine Roach of t 
sion regarding a proposed butterfly reorganization i 
[xxx], a Canadian public corporation, proposes to 
some of its assets to Newco. You are concerned 
wording of the definition “specified shareholder” 
55 (3. 3) of ne Income Tax Act so ~— a Snapropitl 


Newco, in the course a a ae eee 

paragraph 55(3)(b) of the Act applies, 80% of th 

ket value of [xxx] total Snake Newco wi 
of ac 


Mr, X. xxx] is the sais ‘shareholder oF eae Mr. * 


unrelated to [xxx]. Because Mr. X is a “specified shareholder i 
of [xxx] and unrelated to Acquisition Co., paragraph 5503. 1)(b) _ 


of the Act will apply to the share acquisition by Acquis 
Co. to cause the eae uA to be nee / 


we 
shares of a “soptiied class” “as defined i in subsection 55(1 
the Act. —  rr——C—B 


We agree that, from a police perspective, tpceholien, holding . 
shares of a specified class should not be subject to all specified — 
shareholder restrictions in paragraph | C. 1)(b) of the Act. 
Consequently, we are prepared to recommend to the Minister | 


of Finance that the Act be amended to provide that, for the pur- 


poses of subparagraph 55(3.1)(b)G) and paragraph 55(3.2)(h) — 
of the Act as it applies for the purposes of subparagraph 
55(3.1)(b)(iii), a shareholder will not be treated as a specified © 
shareholder only because the shareholder holds shares of a 
“specified class” as defined by subsection 55(1) of the Act and 
the shares are otherwise non-voting. It would also be recom- 
mended that such an amendment be effective for dividends tC 


ceived after 1999, 


If the above recommendations are a upon, | would antici- 
pate that such amendments would be included in a future i in- 


come tax technical bill. 


Yours sincerely, 
Brian Ernewein 
Director, Tax Legislation Division 


Regulations: 3200, 3201 (prescribed stock exchange). 


Income Tax Act, Part I, Division B 


‘““cafe-income determination time’’ for a transaction or 
event or a series of transactions or events means the time 
that is the earlier of 


(a) the time that is immediately after the earliest dispo- 
sition or increase in interest described in any of sub- 
paragraphs (3)(a)(i) to (v) that resulted from the trans- 
action, event or series, and 


(b) the time that is immediately before the earliest 
time that a dividend is paid as part of the transaction, 
event or series; 


History: The definition “safe-income determination time” added to sub- 


sec. 55(1) by 1998, c. 19, subsec. 96(2), applicable to dividends received 
after June 20, 1996. 


“specified class” means a class of shares of the capital 
stock of a distributing corporation where 


(a) the paid-up capital in respect of the class immedi- 
ately before the beginning of the series of transactions 
or events that includes a distribution by the distribut- 
ing corporation was not less than the fair market value 
of the consideration for which the shares of that class 
then outstanding were issued, 


(b) under neither the terms and conditions of the 
shares nor any agreement in respect of the shares are 
the shares convertible into or exchangeable for shares 
other than shares of a specified class or shares of the 
capital stock of a transferee corporation in relation to 
the distributing corporation, and 


(c) under neither the terms and conditions of the 
shares nor any agreement in respect of the shares is 
any holder of the shares entitled to receive on the re- 
demption, cancellation or acquisition of the shares by 
the corporation or by any person with whom the cor- 
poration does not deal at arm’s length (excluding any 
premium for early redemption) an amount greater than 
the total of the fair market value of the consideration 
for which the shares were issued and the amount of 
any unpaid dividends thereon. 


re posed: Amendment - — S5(1 Paghriee 
S 8 _¢lass”(c), (d) 


F the shares is. entitled to receive on 


“the ‘redemption, cancellation or acquisition of the 
shares by the corporation or by any person with | 
- whom the corporation does not deal at arm’s length — 

an amount (other than a premium for early redemp- — 
tion) that is greater than the total of the fair market — 


value of the consideration for which the shares were — 
‘issued and the amount of ne lems —— On © 


We shares, and 
(d) ‘the shares are non-voting in | respect of ie elec- 


tion of the board of directors except in the event of a 


_ failure or default under thet terms or es of the 
shares; 


Application: The February 27, 2004 draft legislation, aie 23()), 
will amend para. (c) of the definition “specified class” in subsec. 55(1) 
to read as above, and add re (@), aeplicabie in ce of shares issued 
after December 20, 2002. - 


Technical Notes (December 20, 2002): The definition: 

“specified class” is relevant in determining whether an ex- 
change of shares of the capital stock of a distributing corpora- _ 
tion for shares of the capital stock of another corporation con- _ 
stitutes a permitted exchange, which, in turn, is relevant for the 
purpose of paragraph 553. 1)(b) of the Act. The definition 

“specified class” is also relevant in determining ifa redemption 
of shares by the distributing corporation. oo toa se aa 
is a permitted redemption. , 
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Subdivision c — Taxable Capital Gains 


The rules applicable to shares of a specified class are based on 
the premise that such shares are equivalent to debt. Thus, to 
ensure that these shares more closely resemble debt, the defini- 
tion is amended, for shares issued after December 2 2002, to 
include a requirement that they be non-voting with respect to 


the election of the directors of the corporation (or have voting © 
rights only in the event a failure or Gernit under the terms of : 


the shares). 


“specified corporation” in relation to a distribution 
means a distributing corporation | 


(a) that is a public corporation or a specified wholly- 
owned corporation of a public corporaiion, 


(b) shares of the capital stock of which are exchanged 
for shares of the capital stock of another corporation 
(referred to in this definition and subsection (3.02) as 
an “acquiror”) in an exchange to which the definition 
“permitted exchange” in this subsection would apply 
if that definition were read without reference to para- 
graph (a) and subparagraph (b)(i1) of that definition, 


(c) that does not make a distribution, to a corporation 
that is not an acquiror, after 1998 and before the day 
that is three years after the day on which the shares of 
the capital stock of the distributing corporation are ex- 
changed in a transaction described in paragraph (b), 
and 


(d) no acquiror in relation to which makes a distribu- 
tion after 1998 and before the day that is three years 
after the day on which the shares of the capital stock 
of the distributing corporation are exchanged in a 
transaction described in paragraph (b), 


and, for the purposes of paragraphs (c) and (d), 


(e) a corporation that is formed by an amalgamation of 
two or more other corporations is deemed to be the 
same corporation as, and a continuation of, each of the 
other corporations, and 


(f) where there has been a winding-up of a corporation 
to which subsection 88(1) applies, the parent is 
deemed to be the same corporation as, and a continua- 
tion of, the subsidiary; 


History: The definition “specified corporation” added to subsec. 55(1) by 
2001, c. 17, subsec. 38(1), applicable to transfers that occur after 1998. 


“specified wholly-owned corporation” of a public cor- 
poration means a corporation all! of the outstanding shares 
of the capital stock of which (other than directors’ quali- 
fying shares and shares of a specified class) are held by 


(a) the public corporation, 


(b) a specified wholly-owned corporation of the public 
corporation, or 


(c) any combination of corporations described in para- 
graph (a) or (b). 


History: The definition “specified wholly-owned corporation” added to 
subsec. 55(1) by 2001, c. 17, subsec. 38(1), applicable to transfers that 
occur after 1998. 


History [subsec. 55(1)]: New subsec. 55(1) added by 1995, c. 3, sub- 
sec. 16(1), applicable to dividends received after February 21, 1994 other 
than dividends received before 1995 in the course of a reorganization that 
was required on February 22, 1994 to be carried out pursuant to a written 
agreement entered into before February 22, 1994. 


Selected Cases [subsec. 55(1)]: Nova Corp. of Alberta v. R., [1997] 3 
C.T.C. 291 (FCA) (Taxpayer must have done something to increase the 
loss for provision to apply); Nova Corporation of Alberta vy. Canada, 
[1996] 1 C.T.C. 2164 (TCC) (Provision not applicable where taxpayer did 
nothing to increase an existing loss in shares acquired in arm’s length 
transaction), 


S. 55(2) 


(2) Deemed proceeds or capital gain — Where a 
corporation resident in Canada has received a taxable div- 
idend in respect of which it is entitled to a deduction 
under subsection 112(1) or (2) or 138(6) as part of a 
transaction or event or a series of transactions or events, 
one of the purposes of which (or, in the case of a dividend 
under subsection 84(3), one of the results of which) was 
to effect a significant reduction in the portion of the capi- 
tal gain that, but for the dividend, would have been real- 
ized on a disposition at fair market value of any share of 
capital stock immediately before the dividend and that 
could reasonably be considered to. be attributable to any- 
thing other than income earned or realized by any corpo- 
ration after 1971 and before the safe-income determina- 
tion time for the transaction, event or _ series, 
notwithstanding any other section of this Act, the amount 
of the dividend (other than the portion of it, if any, subject 
to tax under Part IV that is not refunded as a consequence 
of the payment of a dividend to a corporation where the 
payment is part of the series) 


(a) shall be deemed not to be a dividend received by 
the corporation; 


(b) where a corporation has disposed of the share, 
shall be deemed to be proceeds of disposition of the 
share except to the extent that it is otherwise included 
in computing such proceeds; and 


(c) where a corporation has not disposed of the share, 
shall be deemed to be a gain of the corporation for the 
year in which the dividend was received from the dis- 
position of a capital property. 
Related Provisions: 54‘proceeds of disposition’(j) — Effect of 55(2) 
on proceeds of disposition; 55(3) — Exception; 55(4)— Arm’s length 
dealings; 55(5) — Applicable rules; Capital gains exemp- 
tion disallowed on butterfly; 112(3) — Stop-loss rule denying capital loss 
after dividends received on share; 248(10) — Series of transactions; 
256(7) — Where control deemed not to be acquired; 256(8) — Where 
rights acquired rather than shares in order to avoid 55(2). 


History: The opening words of subsec. 55(2) amended by 1998, c. 19, 
subsec. 96(3), applicable to dividends received after June 20, 1996. The 
opening words formerly read: 


(2) Where a corporation resident in Canada has after April 21, 1980 
received a taxable dividend in respect of which it is entitled to a 
deduction under subsection 112(1) or 138(6) as part of a transaction 
or event or a series of transactions or events (other than as part of a 
series of transactions or events that commenced before April 22, 
1980), one of the purposes of which (or, in the case of a dividend 
under subsection 84(3), one of the results of which) was to effect a 
significant reduction in the portion of the capital gain that, but for 
the dividend, would have been realized on a disposition at fair mar- 
ket value of any share of capital stock immediately before the divi- 
dend and that could reasonably be considered to be attributable to 
anything other than income earned or realized by any corporation 
after 1971 and before the transaction or event or the commencement 
of the series of transactions or events referred to in paragraph (3)(a), 
notwithstanding any other section of this Act, the amount of the div- 
idend (other than the portion thereof, if any, subject to tax under 
Part IV that is not refunded as a consequence of the payment of a 
dividend to a corporation where the payment is part of the series of 
transactions or events) 


Selected Cases [subsec. 55(2)]: V/H Logging Ltd. v. R., [2004] 2 
C.T.C. 2149 (TCC) (Reduction of current tax in profitable company not 
the same as a capital gains strip); Canutilities Holdings Ltd. v. R., [2004] | 
C.T.C. 2001 (TCC) (Normal course dividends not part of a “series”’); 
Kruco Inc. v. R., [2003] 4 C.T.C. 185 (FCA) (Provision intends to catch 
income as computed under the Act, subject to stated exceptions); Granite 
Bay Charters Ltd. v. R., [2001] 3 C.T.C. 2516 (TCC) (Nexus between div- 
idend and disposition results in application of provision); Lamont 
Management Ltd. y. R., [2000] 3 C.T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 
2576 (TCC) (“Any corporation” includes foreign corporation that is not a 
foreign affiliate); Brelco Drilling Ltd. v. R., [1999] 4 C.T.C. 2737 (TCC) 
(Losses in foreign jurisdiction do not reduce “safe income”); Meager 
Creek Holdings Ltd. v. R., [1998] 4 C.T.C. 2090 (TCC) (Must be some 
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S. 55(2) Income Tax Act, Part I, Division B 


connection between events for “series” of transactions to occur); 2/6663 
Ontario Ltd. v. R., [1998] 3 C.T.C. 2425 (TCC) (Taxpayer acted to. do 
something to its loss; provision applied); Nassau Walnut Investments Inc. 
V. R., [1998] 1 C.T.C. 33 (FCA) (Provision available to taxpayers assessed 
under subsec. 55(2)); Deuce Holdings Ltd. v. R., [1998] 1 C.T.C. 2550 
(TCC) (“Safe income” is after-tax computation; H.7. Hoy Holdings Ltd. v. 
R., [1997] 2 C.T.C. 2874 (TCC) (Series of transactions structured to cause 
parties to be related resulted in application of provision); Northern Hot Oil 
Services Ltd. v. R., [1997] 2-C.T.C. 2543 (TCC) (Teleological approach to 
construction of provision); Placer Dome Inc. v. Canada, [1997] 1.C.T.C. 
72 (FCA) (“Purpose” is subjective in nature; “result” is objective); 
Industries §.L.M. Inc. v. Canada, [1996] 2 C.T.C. 2572 (TCC) (Dividend 
subject to application of provision as significantly reducing capital gain on 
sale of shares); Champagne v. MNR, [1996] 2 C.T.C. 2537 (TCC) (Safe 
income to be calculated on basis of income available for distribution, not 
already distributed); Sabo Brothers Construction Ltd v. Canada, {1996] 2 
C.T.C. 2073 (TCC) (Business loss disallowed where no possibility of 
profit; tax benefits did not arise solely from operation of Act); CPL 
Holdings v. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not applica- 
ble where transactions not motivated by same considerations and purpose 
was to improve legal protection). 


Information Circulars: 88-2, paras. 7, 13: General anti-avoidance 
rule — section 245 of the Income Tax Act. 


1.T. Technical News: No. 3 (loss utilization within a corporate group; 
butterfly reorganizations); No. 7 (subsection 55(2) — recent cases). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; 
ATR-27: Exchange and acquisition of interests in capital properties 
through rollovers and winding-up (“butterfly”); ATR-35: Partitioning of 
assets to get specific ownership — “butterfly”; ATR-47: Transfer of assets 
to Realtyco; ATR-56: Purification of a family farm corporation; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive 
reorganization. 


(3) Application — Subsection (2) does not apply to any 
dividend received by a corporation (in this subsection and 
subsection (3.01) referred to as the “dividend. recipient’) 


(a) if, as part of a transaction or event or a series of 
transactions or events as a part of which the dividend 
was received, there was not at any particular time 


(1) a disposition of property, other than 


(A) money disposed of on the payment of a div- 
idend or on a reduction of the paid-up capital of 
a share, and 


(B) property disposed of for proceeds that are 
not less than its fair market value, 


to a person or partnership that was an unrelated 
person immediately before the particular time, 


(ii) a significant increase (other than as a conse- 
quence of a disposition of shares of the capital 
stock of a corporation for proceeds of disposition 
that are not less than their fair market value) in the 
total direct interest in any corporation of one or 
more persons or partnerships that were unrelated 
persons immediately before the particular time, 


(iii) a disposition, to a person or partnership who 
was an unrelated person immediately before the 
particular time, of 


(A) shares of the capital stock of the corpora- 
tion that paid the dividend (referred to in this 
paragraph and subsection (3.01) as the “‘divi- 
dend payer”), or 


(B) property more than 10% of the fair market 
value of which was, at any time during the 
course of the series, derived from shares of the 
capital stock of the dividend payer, 


Proposed Amendment— — me 

oO ae 

(B) property (other than shares of the capital 
stock of the dividend recipient) more than 
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(iv) after the time the dividend was received, a dis- 
position, to a person or partnership that was an un- 
related person immediately before the particular 
time, of } 


(A) shares of the capital stock of the dividend 
recipient, or 


(B) property more than 10% of the fair market 
value of which was, at any time during the 
course of the series, derived from shares of the 
capital stock of the dividend recipient, and 


(v) a significant increase in the total of all direct 
interests in the dividend payer of one or more per- 


Subdivision c — Taxable Capital Gains 


sons or partnerships who were unrelated persons 
immediately before the particular time; or 


Selected Cases [para. 55(3)(a)]: Deuce Holdings Ltd. v. R., [1998 | 
C.T.C. 2550 (TCC) (“Any dividend” means one dividend); CPL Holdings 
vy. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not applicable where 
transactions not motivated by same considerations and purpose was to im- 
prove legal protection). 


(b) if the dividend was received 
(i) in the course of a reorganization in which 


\ 
(A) a distributing corporation made a distribu- 
tion to one or more transferee corporations, and 


(B) the distributing corporation was wound up 
or all of the shares of its capital stock owned by 
each transferee corporation immediately before 
the distribution were redeemed or cancelled 
otherwise than on an exchange to which subsec- 
tion 51(1), 85(1) or 86(1) applies, and 


(ii) on a permitted redemption in relation to the dis- 
tribution or on the winding-up of the. distributing 
corporation. 


Related Provisions: 13(30) — Transfers of property; 55(3.01) — Rules 
of interpretation for 55(3)(a); 55(3.1), (3.2) — Exception for purchase but- 
terfly; 55(6) — Reorganization share deemed listed on prescribed stock 
exchange for certain purposes; 88(1)(d) — Winding-up; 88(1)(c)(1i), 
88(1)(c.2) — Cost base of property after windup; 110.6(7)(a) — Capital 
gains exemption disallowed on butterfly; 248(10) — Series of transac- 
tions; 256(7)(a)(i)(E) — No acquisition of control on spin-off distribution; 
Reg. 1100(2.2), 1102(14)(a) — Depreciable property acquired. on 
reorganization. 


History: The portion of subsec. 55(3) before para. (b) amended by 1998, 
c. 19, subsec. 96(4), applicable to dividends received by a corporation af- 
ter February 21, 1994, except that, 


(a) in respect of such dividends received before June 20, 1996, or re- 
ceived under an arrangement substantially advanced, as evidenced in 
writing, before June 20, 1996, subparas. 55(3)(a)(ii) and (v) shall, if 
paragraph (b) does not apply, be read as follows: 


(ii) a significant increase (other than as a consequence of a dis- 
position of shares of the capital stock of a corporation for pro- 
ceeds of disposition that are not less than their fair market 
value) in the interest in any corporation of one or more persons 
or partnerships that were unrelated persons immediately before 
the particular time, 


(v) a significant increase in the interest in the dividend payer of 
one or more persons or partnerships that were unrelated persons 
immediately before the particular time; or 


and 


(b) in respect of such dividends, where they are received on 
shares issued before June 20, 1996, and the corporation so elects 
in writing before November 1, 1998 or in its return of income 
under Part I of the Act for the year in which it received the divi- 
dends, the Act shall be read without reference to subsec. 55(3.01), 
and para. 55(3)(a) shall be read as follows: 


(a) unless the dividend was received as part of a transaction 
or event or a series of transactions or events that resulted in 


(i) a disposition of any property to a person with whom 
the dividend recipient was dealing at arm’s length, or 


(ii) a significant increase in the interest in any corpora- 
tion of any person with whom the dividend recipient 
was dealing at arm’s length; or 


S. 55(3) 


The portion before para: (b) formerly read: 


(3) Exception — Subsection (2) does not apply to any dividend re- 
ceived by a corporation, 


(a) unless the dividend was received as part of a transaction or 
event or a series of transactions or events that resulted in 


(i) a disposition of property to a person (other than the cor- 
poration) to whom that corporation was not related, or 


(11) a significant increase in the interest in any corporation 
of any person (other than the corporation that received the 
dividend) to whom the corporation that received the divi- 
dend was not related; or 


Subsec. 96(15) of 1998, c, 19, applicable to dividends received after Feb- 
ruary 21, 1994, provides: 


(15) Where a corporation elects under [paragraph (b) of the applica- 
tion to this amendment (above) — ed.] in respect of dividends, 


(a) subsection 55(4) of the Act shall, in respect of those divi- 
dends, be read as follows: 


(4) Where it can reasonably be considered that the princi- 
pal purpose of one or more transactions or events was to 
cause 2 or more persons to be related or to not deal with 
each other at arm’s length, or to cause one corporation to 
control another corporation, so as to make subsection (2) 
inapplicable, for the purposes of this section, those per- 
sons are deemed not to be related or are deemed to deal 
with each other at arm’s length, or the corporation is 
deemed not to control the other corporation, as the case 
may be. 


and 


(b) paragraph 55(5)(e) of the Act shall, in respect of those divi- 
dends, be read as follows: 


(e) in determining whether 2 or more persons deal with 
each other at arm’s length, 


(i) a person is deemed to deal with another person at 
arm’s length and not to be related to the other person 
if the person'is the brother or sister of the other per- 
son, and 


(i1) persons who are otherwise related to each other 
solely because of a right referred to in paragraph 
251(5)(b) are deemed not to be related to each other; 
and 


Subparas. 55(3)(a)(i) and (11) amended by 1995, c. 3, subsec. 16(2), appli- 
cable to dividends received after February 21, 1994, other than dividends 
received as part of a transaction or event or a series of transactions or 
events that was required on February 22, 1994 to be carried out pursuant 
to a written agreement entered into before February 22, 1994. Subparas. (i) 
and (i1) formerly read: 


(i) a disposition of any property to a person with whom that corpo- 
ration was dealing at arm’s length, or 


(ii) a significant increase in the interest in any corporation of any 
person with whom the corporation that received the dividend was 
dealing at arm’s length; or 


Para. 55(3)(b) amended by 1995, c. 3, subsec. 16(3), applicable to divi- 
dends received after February 21, 1994 other than dividends received 
before 1995 in the course of a reorganization that was required on Febru- 
ary 22, 1994 to be carried out pursuant to a written agreement entered into 
before February 22, 1994. Para. (b) formerly read: 


(b) if the dividend was received in the course of a reorganization in 
which property of a particular corporation was transferred, directly 
or indirectly, to one or more corporations (each of which is in this 
paragraph referred to as a “transferee”’) and, in respect of each type 
of property so transferred, the fair market value of the property so 
received by each transferee was equal to or approximated the pro- 
portion of the fair market value of all property of that type owned 
by the particular corporation immediately before the transfer that 


(i) the total of the fair market value immediately before the 
transfer of all shares of the capital stock of the particular corpo- 
ration owned by the transferee at that time 


is of 


(11) the fair market value immediately before the transfer of all 
the issued shares of the capital stock of the particular corpora- 
tion at that time, 
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except that this paragraph does not apply in respect of a transfer 
where, in contemplation of and before the transfer, property has be- 
come property of the particular corporation, a corporation controlled 
by the particular corporation or a predecessor of any such corpora- 
tion otherwise than as a result of 


(iii) an amalgamation of corporations each of which was related 
to the particular corporation, 

(iv) the winding-up of a corporation that was related to the par- 
ticular corporation, 


(v) a transaction to which subsection (2) would, but for this 
subsection, apply, 


(vi) a disposition of property by the particular corporation or a 
corporation controlled by it to another corporation controlled by 
the particular corporation, 

(vii) a disposition of property by the particular corporation or a 
predecessor thereof for consideration that consists only of 
money or indebtedness that is not convertible into other pro- 
perty, or of any combination thereof, or 


(vill) a prescribed transaction. 


Information Circulars: 88-2, para. 7: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


I.T. Technical News: No. 3 (butterfly reorganizations); No. 16 (Parthe- 
non Investments case). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; 
ATR-27: Exchange and acquisition of interests in capital properties 
through rollovers and winding-up (“butterfly”); ATR-35: Partitioning of 
assets to get specific ownership — “butterfly”; ATR-47: Transfer of assets 
to Realtyco; ATR-56: Purification of a family farm corporation; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive 
reorganization. 


(3.01) Interpretation for para. (3)(a) — For the pur- 
poses of paragraph (3)(a), 


(a) an unrelated person means a person (other than the 
dividend recipient) to whom the dividend recipient is 
not related or a partnership any member of which 
(other than the dividend recipient) is not related to the 
dividend recipient; 


(b) a corporation that is formed by an amalgamation of 
2 or more other corporations is deemed to be the same 
corporation as, and a continuation of, each of the other 
corporations; 


(c) where there has been a winding-up of a corporation 
to which subsection 88(1) applies, the parent is 
deemed to be the same corporation as, and a continua- 
tion of, the subsidiary; 


(d) proceeds of disposition shall be determined with- 
out reference to “paragraph 55(2)(a) or” in paragraph 
(j) of the definition “proceeds of disposition” in sec- 
tion 54; and 


Proposed Amendment — 55(3.01)(d) 


(d) proceeds of disposition are to be deteemines 
without reference to 


(1) the expression “paragraph 55(2)(a) or” in par- 
agraph (j) of the definition “proceeds of disposi- 
tion” in section 54, and 


(ii) section 93; and 
Application: The February 27, 2004 draft legislation, subsec. 23(4), 


will amend para. 55(3.01)(d) to read as above, applicable to dividends 
received after February 21, 1994. 


Technical Notes (December 20, 2002): Paragraphs 
55(3.01)(a) to (e) contain various interpretive rules for the pur- 
pose of paragraph 55(3)(a). Paragraph 55(3.01)(d) provides 
that proceeds of disposition are to be determined without refer- 
ence to the application of paragraph 55(2)(a). This rule is in- 
tended to ensure that proceeds of disposition do not include a 
dividend or deemed dividend that is subject to subsection 
55(2). 
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Section 93 permits a corporation resident in Canada to elect to 
treat the proceeds of disposition of a share of a foreign affiliate 
as a dividend in certain circumstances. Where such an election 
is made, the proceeds of disposition of the share are reduced 
accordingly. The reduction in the proceeds of disposition under 
section 93 is not intended to affect the application of paragraph 
55(3)(a). Thus, paragraph 55(3.01)(d) is amended, for divi- 
dends received after February 21, 1994, to ensure that, for the 
purpose of paragraph 55(3)(a), proceeds of PRISIIRE are de- 
termined without reference to section 93. 


Letter from Dept. of Finance, sites tl 19, 1999: 
Dear [xxx] 


This is in reply to your letter of December l, 1998 to Len Far- 
ber regarding an anomaly that results from the interaction of 
section 55 and 93 of the Income Tax Act (the “Act’). You ask 
that a technical amendment be made to the Act to remove this 
anomaly. 


Based on our wndértandie of the facts set out i in your letter, 
Parentco/Canco undertakes a series of transactions to utilize 
losses within its related group. As part of this series of transac- 
tions, Forco sells its shares of Forco2 to an arm’s length third 
party for proceeds of disposition equal to the fair market value 
of the shares. On the disposition, section 93 of the Act applies 
to treat proceeds realized by Forco as a dividend with the result 
that, for the purposes of the Act, Forco is considered not to 
have received fair market value proceeds. As part of the series, 
Canco transfers on a tax-deferred basis under subsection 85(1) _ 
of the Act its shares of Forco to Sisterco in exchange for pre- 
ferred shares of Sisterco. Sisterco redeems its preferred shares 
held by Canco and Canco receives a dividend (the “Sisterco | 
Dividend”). The Sisterco Dividend is subject to subsection 
55(2) of the Act only because section 93 applies to treat 
Forco’s proceeds of disposition to be less than the fair market 
value of the: Forco2 shares. 


We agree that, in the above circumstances, the Sisterco Divi- 
dend should be exempt from the application of subsection — 
55(2) because of paragraph 55(3)(a) of the Act. Section 95 
should not, in and by itself, cause an intercorporate dividend 
received by a corporation in the course of certain related-cor- _ 
porate transactions to be subject to subsection 55(2). Inter-cor- 
porate dividends that would, but for the application of section — 
93 which reduces the proceeds of disposition of a property to 
less than the fair market value of the property, have been ex- 
empt from the application of subsection 55(2) because of para- 
graph 55(3)(a) should remain exempt from the application of 
subsection 55(2). 

We are prepared therefore to recommend to the Minister of Fi- 
nance that the Act be amended to ensure the appropriate results 
in the circumstances described above. We will recommend that — 
the amendment be effective for dividends received by a corpo- 
ration after February 21, 1994. If the recommendation is acted 
upon, I would anticipate that such an amendment would be in- 
cluded in the next technical bill. 


Yours sincerely, 
Brian Ernewein 
Director, Tax Legislation Divion. Tax Policy Branch 


(e) notwithstanding any other provision of this Act, 


where a non-resident person disposes of a property in 
a taxation year and the gain or loss from the disposi- 
tion is not included in computing the person’s taxable 
income earned in Canada for the year, the person is 
deemed to have disposed of the property for proceeds 
of disposition that are less than its fair market value 
unless, under the income tax laws of the country in 
which the person is resident, the gain or loss is com- 
puted as if the property were disposed of for proceeds 
of disposition that are not less than its fair market 
value and the gain or loss so computed is recognized 
for the purposes of those laws. 
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History: Subsec. 55(3.01) added by 1998, c. 19, subsec. 96(5), applicable 
to dividends received by a corporation after February 21, 1994, except that 
in respect of such dividends, where they are received on shares issued 
before June 20, 1996, and the corporation so elects in writing before No- 
vember |, 1998 or in its return of income under Part I of the Act for the 
year in which it received the dividends, the Act shall be read without refer- 
ence to subsec. 55(3.01). 


Subsec. 96(15) of 1998, c. 19, applicable to dividends received after Feb- 
ruary 21, 1994, provides: 


(15) Where a corporation elects under [paragraph (b) of the applica- 
tion to this amendment (above) — ed.] in respect of dividends, 


\ 
(a) subsection 55(4) of the Act shall, in respect of those divi- 
dends, be read as follows: 


(4) Where it can reasonably be considered that the princi- 
pal purpose of one or more transactions or events was to 
cause 2 or more persons to be related or to not deal with 
each other at arm’s length, or to cause one corporation to 
control another corporation, so as to make subsection (2) 
inapplicable, for the purposes of this section, those per- 
sons are deemed not to be related or are deemed to deal 
with each other at arm’s length, or the corporation is 
deemed not to control the other corporation, as the case 
may be. 


and 


(b) paragraph 55(5)(e) of the Act shall, in respect of those divi- 
dends, be read as follows: 


(e) in determining whether 2 or more persons deal with 
each other at arm’s length, 


(1) a person is deemed to deal with another person at 
arm’s length and not to be related to the other person 
if the person is the brother or sister of the other per- 
son, and 


(ii) persons who are otherwise related to each other 
solely because of a mght referred to in paragraph 
251(5)(b) are deemed not to be related to each other; 
and 


(3.02) Distribution by a specified corporation — 
For the purposes of the definition “distribution” in sub- 
section (1), where the transfer referred to in that definition 
is by a specified corporation to an acquiror described in 
the definition “specified corporation” in subsection (1), 
the references in the definition “distribution” to 


(a) “each type of property” shall be read as “property”; 
and 


(b) “property of that type” shall be read as “property”. 


History: Subsec. 55(3.02) added by 2001, c. 17, subsec. 38(2), applicable 
to transfers that occur after 1998. 


(3.1) Where para. (3)(b) not applicable — Notwith- 
standing subsection (3), a dividend to which subsection 
(2) would, but for paragraph (3)(b), apply is not excluded 
from the application of subsection (2) where 


(a) in contemplation of and before a distribution made 
in the course of the reorganization in which the divi- 
dend was received, property became property of the 
distributing corporation, a corporation controlled by it 
or a predecessor corporation of any such corporation 
otherwise than as a result of 


(i) an amalgamation of corporations each of which 
was related to the distributing corporation, 


(ii) an amalgamation of a predecessor corporation 
of the distributing corporation and one or more cor- 
porations controlled by that — predecessor 
corporation, 

(iii) a reorganization in which a dividend was re- 
ceived to which subsection (2) would, but for para- 
graph (3)(b), apply, or 


i) 
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(iv) a disposition of property by 
(A) the distributing corporation, a corporation 
controlled by it or a predecessor corporation of 
any such corporation to a corporation controlled 
by the distributing corporation or a predecessor 
corporation of the distributing corporation, 


(B) a corporation controlled by the distributing 
corporation or by a predecessor corporation of 
the distributing corporation to the distributing 
corporation or predecessor corporation, as the 
case may be, or 


(C) the distributing corporation, a corporation 
controlled by it or a predecessor corporation of 
any such corporation for consideration that con- 
sists only of money or indebtedness that is not 
convertible into other property, or of any com- 
bination thereof, 


(b) the dividend was received as part of a series of 
transactions or events in which 


(i) a person or partnership (referred to in this sub- 
paragraph as the “vendor”’) disposed of property 
and 


(A) the property is 
(I) a share of the capital stock of a distribut- 
ing corporation that made a distribution as 
part of the series or of a transferee corpora- 


tion in relation to the distributing corpora- 
tion, or 


(II) property 10% or more of the fair market 
value of which was, at any time during the 
course of the series, derived from one or 
more shares described in subclause (1), 


(B) the vendor was, at any time during the 
course of the series, a specified shareholder of 
the distributing corporation or of the transferee 
corporation, and 
Proposed Amendment — 
—  85(3.1)(b)()(B) 
(B) the vendor (other than a qualified person 
in relation to the distribution) was, at any time 
during the course of the series, a specified 
shareholder of the distributing corporation or 
__ of the transferee corporation, and 
Application: The February 27, 2004 draft legislation, subsec. 23(5), 


will amend cl. 55(3.1)(b)(i)(B) to read as above, applicable in respect of 
dividends received after 1999. 


Technical Notes (December 20, 2002): Paragraph 
55(3.1)(b) provides that a dividend received in the course of a 
reorganization to which paragraph 55(3)(b) applies is not ex- 
cluded from the application of subsection 55(2) if one of the 
transactions or events described in paragraph 55(3.1)(b) occurs 
as part of the series of transactions or events that includes the 
receipt of the dividend. Subparagraph 55(3.1)(b)(i) deals with a 
disposition of property in circumstances described in clauses 
55(3.1)(b)()(A) to (C). Clause 55(3.1)(b)Gi)(A) describes the 
type of property (.e., shares of the distributing or transferee 
corporation or property whose value is derived from such 
shares), clause 55(3.1)(b)(i)(B) describes the type of vendor 
(i.e., a specified shareholder of the distributing or transferee 
corporation) and clause 55(3.1)(b)(i)(C) describes the type of 
acquirer (1.e., a person unrelated to the vendor or a 
partnership). 

Clause 55(3.1)(b)(i)(B) is amended, for dividends received af- 
ter 1999, to exclude a vendor that is a qualified person in rela- 
tion to the distribution. “Qualified person” is a new expression 
defined in subsection 55(1) of the Act. For additional informa- 
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tion, see the commentary to “qualified person” under subsec- 
tion 55(1). ; 


Letter from Dept. of Finance, May 15, 2000: See under 
55(1)“qualified person”. 


(C) the property or any other property (other 
than property received by the transferee corpo- 
ration on the distribution) acquired by any per- 
son or partnership in substitution therefor was 
acquired (otherwise than on a permitted acquisi- 
tion, permitted exchange or permitted redemp- 
tion in relation to the distribution) by a person 
(other than the vendor) who was not related to 
the vendor or, as part of the series, ceased to be 
related to the vendor or by a partnership, 


(11) control of a distributing corporation that made a 
distribution as part of the series or of a transferee 
corporation in relation to the distributing corpora- 
tion was acquired (otherwise than as a result of a 
permitted acquisition, permitted exchange or per- 
mitted redemption in relation to the distribution) by 
any person or group of persons, or 


(111) in contemplation of a distribution by a distrib- 
uting corporation, a share of the capital stock of the 
distributing corporation was acquired (otherwise 
than on a permitted acquisition or permitted ex- 
change in relation to the distribution or on an amal- 
gamation of 2 or more predecessor corporations of 
the distributing corporation) by 


(A) a transferee corporation in relation to the 
distributing corporation or by a person or part- 
nership. with whom the transferee corporation 
did not deal at arm’s length from a person to 
whom the acquiror was not related or from a 
partnership, 


(B) a person or any member of a group of per- 
sons who acquired control of the distributing 
corporation as part of the series, 


(C) a particular partnership any interest in 
which is held, directly or indirectly through one 
or more partnerships, by a person referred to in 
clause (B), or 


(D) a person or partnership with whom a person 
referred to in clause (B) or a particular partner- 
ship referred to in clause (C) did not deal at 
arm’s length, 


(c) the dividend was received by a transferee corpora- 
tion from a distributing corporation that, immediately 
after the reorganization in the course of which a distri- 
bution was made and the dividend was received, was 
not related to the transferee corporation and the total 
of all amounts each of which is the fair market value, 
at the time of acquisition, of a property that 


(i) was acquired, as part of the series of transac- 
tions or events that includes the receipt of the divi- 
dend, by a person (other than the transferee corpo- 
ration) who was not related to the transferee 
corporation or, as part of the series, ceased to be 
related to the transferee corporation or by a part- 
nership, otherwise than 


(A) as a result of a disposition in the ordinary 
course of business, 


(B) on a permitted acquisition in relation to a 
distribution, or 
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(C) as a result of an amalgamation of 2 or more 
corporations that were related to each other im- 
mediately before the amalgamation, and 


(ii) is a property (other than money, indebtedness 
that is not convertible into other property, a share 
of the capital stock of the transferee corporation 
and property more than 10% of the fair market 
value of which is attributable to one or more such 
shares) 


(A) that was received by the transferee corpora- 
tion on the distribution, 


(B) more than 10% of the fair market value of 
which was, at any time after the distribution and 
before the end of the series, attributable to pro- 
perty (other than money and indebtedness that 
is not convertible into other property) described 
in clause (A) or (C), or 


(C) to which, at any time during the course of 
the series, the fair market value of property de- 
scribed in clause (A) was wholly or partly 
attributable 


is greater than 10% of the fair market value, at the 
time of the distribution, of all the property (other than 
money and indebtedness that is not convertible into 
other property) received by the transferee corporation 
on the distribution, or 


(d) the dividend was received by a distributing corpo- 
ration that, immediately after the reorganization in the 
course of which a distribution was made and the divi- 
dend was received, was not related to the transferee 
corporation that paid the dividend and the total of all 
amounts each of which is the fair market value, at the 
time of acquisition, of a property that 


(i) was acquired, as part of the series of transac- 
tions or events that includes the receipt of the divi- 
dend, by a person (other than the distributing cor- 
poration) who was not related to the distributing 
corporation or, as part of the series, ceased to be 
related to the distributing corporation or by a part- 
nership, otherwise than 


(A) as a result of a disposition in the ordinary 
course of business, 


(B) on a permitted acquisition in relation to a 
distribution, or 


(C) as a result of an amalgamation of 2 or more 
corporations that were related to each other im- 
mediately before the amalgamation, and 


(11) is a property (other than money, indebtedness 
that is not convertible into other property, a share 
of the capital stock of the distributing corporation 
and property more than 10% of the fair market 
value of which is attributable to one or more such 
shares) 


(A) that was owned by the distributing corpora- 
tion immediately before the distribution and not 
disposed of by it on the distribution, 


(B) more than 10% of the fair market value of 
which was, at any time after the distribution and 
before the end of the series, attributable to pro- 
perty (other than money and indebtedness that 
is not convertible into other property) described 
in clause (A) or (C), or 


(C) to which, at any time during the course of 
the series, the fair market value of property de- 
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scribed in clause (A) was wholly or partly 
attributable 


is greater than 10% of the fair market value at the time 
of the distribution, of all the property (other than 
money and indebtedness that is not convertible into 
other property) owned immediately before that time 
by the distributing corporation and not disposed of by 
it on the distribution. 


Related Provisions: 55(3.2) — Interpretation; 88(1)(c)(iv), 
88(1)(c.2) — Limitation of cost base of property on winding-up; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization; 256(6)—(9) — Whether control acquired. 


History: Cls. 55(3.1)(c)(ii)(B), (C) and 55(3.1)(d)Gi)(B), (C) amended by 
1998, c. 19, subsecs. 96(6) and (7), applicable to dividends received after 
April 26, 1995 except that, with respect to acquisitions of property that 
occur before June 20, 1996 or under a written agreement made before June 
20, 1996, 


cl. 55(3.1)(c)Gi)(B) shall be read as follows: 


(B) more than 10% of the fair market value of which was, at 
any time after the distribution and before the end of the series, 
attributable to property (other than money and indebtedness that 
is not convertible into other property) described in clause (A), 
or 


and 
cl. 55(3.1)(d)(i1)(B) shall be read as follows: 


(B) more than 10% of the fair market value of which was, at 
any time after the distribution and before the end of the series, 
attributable to property (other than money and indebtedness that 
is not convertible into other property) described in clause (A), 
or 


55(3.1)(c)(1)(B), (C) and 55(3.1)(d)Gi)(B), (C) formerly read: 
(B) more than 10% of the fair market value of which was, at any 
time after the distribution and before the end of the series, attributa- 


ble to property received by the transferee corporation on the distri- 
bution, or 


Cls. 


rn 


(C) to which, at any time during the course of the series, more than 
10% of the fair market value of a property referred to clause (A) 
* was attributable 


(B) more than 10% of the fair market value of which was, at any 
time after the distribution, attributable to property described in 
clause (A), or 


(C) to which, at any time during the course of the series, more than 
10% of the fair market value of a property referred to in clause (A) 
‘was attributable 


Subsec. 55(3.1) amended by 1995, c. 3, subsec. 16(4), applicable to divi- 
dends received after February 21, 1994 other than dividends received 
before 1995 in the course of a reorganization that was required on Febru- 
ary 22, 1994 to be carried out pursuant to a written agreement entered into 
before February 22, 1994, except that, in applying the Act to dividends 
received before June 23, 1994, 


(a) para. 55(3.1)(b) shall be read as follows: 


(b) the dividend was received as part of a series of transactions 
or events in which 


(i) a person or partnership (referred to in this subparagraph 
as the “vendor”) disposed of property and 


(A) the property is 
(I) a share of the capital stock of a distributing cor- 
poration that made a distribution as part of the se- 
ries or of a transferee corporation in relation to the 
distributing corporation, or 


(Il) property 10% or more of the fair market value 
of which was, at any time during the course of the 
series, derived from one or more shares described 
in subclause (1), 


(B) the property or any other property (other than pro- 
perty received by the transferee corporation on the dis- 
tribution) acquired by any person or partnership in sub- 
stitution therefor was acquired (otherwise than on a 
permitted acquisition, permitted exchange or permitted 
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redemption in relation to the distribution) by a person 
(other than the vendor) who was not related to the ven- 
dor or, as part of the series, ceased to be related to the 
vendor or by a partnership, and 


(C) either 


(I) control of the distributing corporation or of a 
transferee corporation in relation to the distributing 
corporation was acquired (otherwise than as a re- 
sult of a permitted acquisition, permitted exchange 
or permitted redemption in relation to the distribu- 
tion) by any person or group of persons, or 


(II) the vendor was, at any time during the course 
of the series, a specified shareholder of the distrib- 
uting corporation or a transferee corporation in re- 
lation to the distributing corporation, or 


(ii) a share of the capital stock of a distributing corporation 
was acquired (otherwise than on a permitted acquisition or 
permitted exchange in relation to a distribution by the dis- 
tributing corporation or on an amalgamation of 2 or more 
predecessor corporations of the distributing corporation), in 
contemplation of a distribution by the distributing corpora- 
tion, by 


(A) a transferee corporation in relation to the distribut- 
ing corporation, or by any person or partnership with 
whom the transferee corporation did not deal at arm’s 
length from a person to whom the acquiror was not 
related, 


(B) a person or any member of a group of persons who 
acquired control of the distributing corporation as part 
of the series, 


(C) a particular partnership any interest in which is 
held, directly or indirectly through one or more part- 
nerships, by a person referred to in clause (B), or 


(D) a person or partnership with whom a person re- 
ferred to in clause (B) or a particular partnership re- 
ferred to in clause (C) did not deal at arm’s length, or 


and 
(b) the Act shall be read without reference to paras. 55(3.1)(c) and (d). 
Subsec. 55(3.1) formerly read: 


(3.1) Idem — Notwithstanding subsection (3), a dividend to which 
subsection (2) would, but for paragraph (3)(b), otherwise apply is 
not excluded from the application of subsection (2) where the divi- 
dend is received as part of a series of transactions or events in which 


(a) a person or partnership (in this subsection referred to as the 
“foreign vendor’) who, or any member of which, is resident in 
a country other than Canada disposes of property that is 


(i) a share of the capital stock of the particular corporation 
referred to in paragraph (3)(b) or of a transferee (within the 
meaning assigned by that paragraph) in relation to the par- 
ticular corporation that is taxable Canadian property of the 
foreign vendor or, where the foreign vendor is a partner- 
ship, would be taxable Canadian property of the foreign 
vendor if the foreign vendor were non-resident, or 


(ii) property the fair market value of which, at any time 
during the course of the series of transactions or events, is 
derived principally from one or more shares which, if 
owned by the foreign vendor, would be shares described in 
subparagraph (i); and 


(b) the property disposed of by the foreign vendor or any other 
property acquired by any person or partnership in substitution 
for it is acquired by a person (other than the particular corpora- 
tion) or partnership that, at any time during the course of the 
series of transactions or events, deals at arm’s length with the 
foreign vendor. 


Subsec. 55(3.1) added by 1994, c. 21, s. 24, applicable to dividends re- 
ceived after May 4, 1993, other than a dividend received as part of a series 
of transactions or events in which a foreign vendor was obliged on May 4, 
1993 to dispose of property described in para. 55(3.1)(a), under a written 
agreement entered into before May 5, 1993. 


1.T. Technical News: No. 3 (butterfly reorganizations); No. 9 (the back- 
door butterfly rule); No. 16 (Parthenon Investments case). 
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(3.2) Interpretation of para. (3.1)(b) — For the pur- 
pose of paragraph (3.1)(b), 


(a) in determining whether the vendor referred to in 
subparagraph (3.1)(b)(1) is at any time a specified 
shareholder of a transferee corporation or of a distrib- 
uting corporation, the references in the definition 
“specified shareholder” in subsection 248(1) to “tax- 
payer” shall be read as “person or partnership”; 


(b) a corporation that is formed by the amalgamation 
of 2 or more corporations (each of which is referred to 
in this paragraph as a “predecessor corporation”) shall 
be deemed to be the same corporation as, and a contin- 
uation of, each of the predecessor corporations; 


(c) subject to paragraph (d), each particular person 
who acquired a share of the capital stock of a distribut- 
ing corporation in contemplation of a distribution by 
the distributing corporation shall be deemed, in respect 
of that acquisition, not to be related to the person from 
whom the particular person acquired the share unless 


(i) the particular person acquired all the shares of 
the capital stock of the distributing corporation that 
were owned, at any time during the course of the 
series of transactions or events that included the 
distribution and before the acquisition, by the other 
person, or 


(11) immediately after the reorganization in the 
course of which the distribution was made, the par- 
ticular person was related to the distributing 
corporation; 


(d) where a share is acquired by an individual from a 
personal trust in satisfaction of all or a part of the indi- 
vidual’s capital interest in the trust, the individual 
shall be deemed, in respect of that acquisition, to be 
related to the trust; 


(e) subject to paragraph (f), where at any time a share 
of the capital stock of a corporation is redeemed or 
cancelled (otherwise than on an amalgamation where 
the only consideration received or receivable for the 
share by the shareholder on the amalgamation is a 
share of the capital stock of the corporation formed by 
the amalgamation), the corporation shall be deemed to 
have acquired the share at that time; 


(f) where a share of the capital stock of a corporation 
is redeemed, acquired or cancelled by the corporation 
pursuant to the exercise of a statutory right of dissent 
by the holder of the share, the corporation shall be 
deemed not to have acquired the share; 


(g) control of a corporation shall be deemed not to 
have been acquired by a person or group of persons 
where it is so acquired solely because of 


(i) the incorporation of the corporation, or 


(ii) the acquisition by an individual of one or more 
shares for the sole purpose of qualifying as a direc- 
tor of the corporation; and 


(h) each corporation that is a shareholder and specified 
shareholder of a distributing corporation at any time 
during the course of a series of transactions or events, 
a part of which includes a distribution made by the 
distributing corporation, is deemed to be a transferee 
corporation in relation to the distributing corporation. 


Proposed Amendment — 55(3.2)(h) 


(h) in relation to a distribution, each corporation 
(other than a qualified person in relation to the distri- 
bution) that is a shareholder and a specified share- 
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holder of the distributing corporation at any time 
during the course of a series of transactions or 
events, a part of which includes the distribution 
made by the distributing corporation, is deemed to” 
be a transferee PTE Be! in relation to the distrib- 
-uting corporation. __ 
Application: The February 27, 2004 draft sdanseene plea 236), 
will amend para. 55(. 2)(h) to read as above, applicable in respect of 
dividends received after 1999. 
Technical Notes (December 20, 2002): “Subsection v 
5203. 2) sets out a number of interpretative rules for the purpose 
of paragraph ele. 1)(b). Paragraph 55(3. 2)(h) provides. that 
each corporation that is a shareholder and specified shareholder 
of the Ce Corporation at ay | time airing the course of ’ 


is deemed to be a ‘transferee ies in Pela on to the ie 
tributing corporation. Paragraph 55(3.2)(h) is amended, f t div- 
idends received after 1999, to ensure that a ‘ ‘qualified person” 
as defined in subsection 55(1) is not deemed by this provision 
to be a transferee corporation in relation to the distributing COr- 
poration. For additional information, see the comments in the — 
explanatory note to “qualified person” ” under ‘sub ction 53(1), 


Letter from. Dept. of Finance, May 15, 2000: See under 
55(1)“qualified person.— 


Related Provisions: 88(1 )(c)(iv), 88(1)(c.2) — Winding-up; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization; 256(6)—(9) — Whether control acquired. 


History: Para. 55(3.2)(h) added by 1998, c. 19, subsec. 96(8), applicable 
to dividends received after June 20, 1996 other than dividends received in 
the course of a reorganization that is carried out under a series of transac- 
tions or events substantially advanced, as evidenced in writing, before 
June 21, 1996 or that was required on June 20, 1996 to be carried out 
under a written agreement made before June 21, 1996, and for the purpose 
of this application, a reorganization is deemed not to be required to be 
carried out if the parties to that agreement can be relieved of that require- 
ment if there is a change to the Act. 


Subsec. 55(3.2) added by 1995, c. 3, subsec. 16(4), applicable to dividends 
received after February 21, 1994 other than dividends received before 
1995 in the course of a reorganization that was required on February 22, 
1994 to be carried out pursuant to a written agreement entered into before 
February 22, 1994, except that, in applying the Act to dividends received 
before June 23, 1994, the Act shall be read without reference to paras. 
55(3.2)(c) and (e). 


(3.3) Interpretation of “specified shareholder” 
changed — In determining whether a person 1s a speci- 
fied shareholder of a corporation for the purposes of sub- 
paragraph (3.1)(b)() and paragraph (3.2)(h), the reference 
in the definition “specified shareholder” in subsection 
248(1) to “or of any other corporation that is related to the 
corporation” shall be read as “or of any other corporation 
that is related to the corporation and that has a significant 
direct or indirect interest in any issued shares of the capi- 
tal stock of the corporation”. 


History: Subsec. 55(3.3) added by 1998, c. 19, subsec. 96(9), eppbaanle 
to dividends received after 1996. 


Proposed Addition — 55(3.4) _ 


(3.4) Specified shareholder exclusion — In deter- 

mining whether a person is a specified shareholder of a 

corporation for the purposes of the definition of “quali- 

fied person’ in subsection (1), subparagraph (3.1)(b)(i) 

and paragraph (3.2)(h) as it applies for the purpose of 

subparagraph (3.1)(b)(iii), the expression “not less than 

10% of the issued shares of any class of the capital 
stock of the corporation” in the definition “specified 
shareholder” in subsection 248(1) is to be read as the 

expression “not less than 10% of the issued shares of 

any class of the capital stock of the corporation, other 

than shares of a specified class (within the meaning of 
subsection 55(1))”. ) 
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The February 27, 2004 draft legislation, subsec. 23(7), 
will add subsec. 55(3.5), applicable in respect of divi- 
dends received after 1999. 


Technical Notes (December 20, 2002): New subsection 


55(3.4) is added to provide that shares of a specified class are 


not to be considered in determining whether a person is a spec- 


ified shareholder for the purposes of subparagraph 55(3.1)(b) (Gi) 
and paragraph 55(3.2)(h) (as it applies for the purpose of sub- 
paragraph 55(3.1)(b)(ili)) and for the purpose of the definition 
“qualified person” 
55(3.4), which applies to dividends, received after 1999, en- 


sures that a person or partnership that would not, but for the | 


ownership of shares of a specified class, be a specified share- 


holder, will not be subject to the restrictions on the disposition 
of property described in subparagraph 55(3.1)(b)(@) and will 
not be deemed to be a transferee corporation for the purpose of / 


subparagraph $5(3. 1)(b)(iti). 


Letter from Dept. of dase May) 15, 2000: ‘Sec under 


55¢ 1)“qualified person’ 
Proposed Addition — 55(3. 5) 


(3.5) Amalgamation of related corporations — _ 
For the purposes of paragraphs (3.1)(c) and (d), a corpo-_ 


ration formed by an amalgamation of two or more cor- 


porations (each of which is referred to in this subsection — 


as a “predecessor corporation”) that were related to each 
other immediately before the amalgamation, is deemed 


to be the same corporation as, and a ‘continuation of, 


each of the predecessor corporations. 


Application: The February 27, 2004 draft legislation, ‘subsec. 280), 
will add subsec. 55(3.5), applicable in respect of dividends received af- 


ter April 26, 1995. 


Technical Notes (December 20, 3002): Sipsecion’ 
55(3.5) is a new provision that applies for the purposes of 


paragraphs 55(3.1)(c) and (d). Paragraphs 55(3.1)(c) and (d) 


provide that a dividend arising in the course of a reorganization — 


to which paragraph 55(3)(b) applies is not exempt from the ap- 


plication of subsection 55(2) where, as part of the series of 


transactions or events that includes the receipt of the dividend, 
property described therein is acquired by a particular person or 


partnership. In the case of paragraph 55(3.1)(c), the particular 


person is a person who is not related to the transferee corpora- 
tion (or ceases to be related to the transferee corporation). In 
the case of paragraph 55(3.1)(d), the particular person is a per- 
son who is not related to the distributing corporation (or ceases 
to be related to the distributing corporation). Property de- 
scribed in paragraph 55(3.1)(c) does not include a share of the 


capital stock of the transferee corporation. Similarly, property 


described in paragraph 55(3.1)(d) does not include a share of 
the capital stock of the distributing corporation. 


New subsection 55(3.5), which applies to dividends received 
after April 26, 1995, deems an amalgamated corporation to be 
the same corporation as, and a continuation of, each of its pred- 
ecessor corporations provided each of the predecessor corpora- 
tions was related to each other immediately before the amalga- 
mation. As a result, the references in paragraphs 55(3.1)(c) and 
(d) to a share of the capital stock of the transferee or distribut- 


in subsection 55(1). New subsection 


S. 55(4) 


More specifically, you advised us that a transferee corporation 
(“Newco”) received a distribution in the course of a paragraph 
55(3)(b) reorganization. The property received by Newco con- 
sisted of all the shares of the capital stock of Subco A which, in 
turn, owned all the shares of Subco B (itself a transferee corpo- 
ration as a result of a previous paragraph 55(3)(b) reorganiza- 
tion). At the time of the distribution, Subco B owned shares of 
Opco. Following the distribution, Newco amalgamated with 
Subco A and Subco B to form Amalco. Amalco then amalga- 
mated with Opco to form Amalco2. Immediately before the 
amalgamation in which Amalco2 was created, Amalco owned 
all the shares of Opco. Each amalgamation was governed by 
subsection 87(1) of the Act. Amalco2 is now proposing to issue 
shares of its capital stock to persons not related to it in consid- 
eration for the transfer of property to Amalco2. 


Your concern is that property described in paragraph 55(3.1)(c) - 
will be acquired as a result of the issuance of the Amalco2 
shares. While subparagraph 55(3.1)(c)(ii) excludes a share of 
the capital stock of a transferee corporation from the type of 
property described in paragraph 55 (3.1)(c), this exclusion does 
not extend to a share of the capital stock of a new corporation 
formed on the amalgamation of a transferee corporation pe a 
corporation telated to the transferee corporation. 


You submit that the result i is anomalous and frustrates the legis- 
lative scheme in paragraph 55(3.1)(c), particularly in view of 
the exclusion in clause 55(3. 1)(c)(i)(C) for property acquired as 
a result of an amalgamation of two or more related corpora- 
tions. In addition, you submit that there is an apparent conflict 
between subparagraph 55G. 1)(b)Gi) and paragraph 55(3.1)(c). 
Subparagraph 55(3.1)(b)Gi) applies, among other things, to an 
issuance of shares of the capital stock of a transferee corpora- 
tion (or a new corporation deemed by paragraph 55(3.2)(b) to 
be a continuation of the transferee corporation) that results in 
an acquisition of control. In your view, subparagraph 
§5(3.1)(b) Gi) establishes the parameters within which a share 
issued by a transferee corporation (or by a new corporation 
formed on the amalgamation of a transferee corporation and a 
corporation related to the transferee corporation) should or 
should not affect a paragraph 55(3)(b) reorganization and, 
therefore, if paragraph 55(3.1)(c) also applied, the acquisition 
of control test in subparagraph 55(3.1)(b)(ii) would be compro- 
mised. Based on our understanding of the facts described above 
and the circumstances surrounding these transactions, we agree 
that the issuance of shares by Amalco2 should not result in an 
acquisition of property described in paragraph 55(3.1)(c). Ac- 
cordingly, we are prepared to recommend to the Minister of 
Finance that, for the purpose of paragraph 5503. 1)(c), the Act 
be amended to ensure that, in situations described in your cor- 
respondence, Amalco2 will be considered to be the same cor- 
poration as, and a continuation of, Newco. In addition, as a re- 
sult of our review, we will also recommend that an amendment 
be made to the Act to ensure that a similar continuation rule 
will apply to a distributing corporation for the purpose of para- 
graph 55(3.1)(d). If the recommendations are acted upon, we 
anticipate that the amendments would be included in the next 
technical bill. 


Yours sincerely, 
Len Farber, General Director, Tax Policy Branch 


(4) Avoidance of subsec. (2) — For the purposes of 
this section, where it can reasonably be considered that 
one of the main purposes of one or more transactions or 
events was to cause 2 or more persons to be related to 
each other or to cause a corporation to control another 
corporation, so that subsection (2) would, but for this sub- 
section, not apply to a dividend, those persons shall be 
deemed not to be related to each other or the corporation 
shall be deemed not to control the other corporation, as 
the case may be. 


ing corporation include a share of the capital stock of a new 
corporation formed on an amalgamation where the new corpo- 
ration is deemed by new subsection 55(3.5) to be the same cor- 
poration as, and a continuation of, the transferee or distributing 
corporation, as the case may be. 


Letter from Dept. of Finance, February 8, 2002: 
Dear [xxx] 


We are writing in response to your correspondence of January 
25, 2002 and further to your numerous discussions with offi- 
cials at the Tax Policy Branch regarding the application of par- 
agraph 55(3.1)(c) of the Income Tax Act (the “Act”) to a pro- Related Provisions: 55(5)(e) — Determination of “related” and “arm’s 
posed issuance of shares by a corporation following a length”; 139.1(18) — Holding corporation deemed not to acquire control 
reorganization described in paragraph 55(3)(b) of the Act. of insurer on demutualization. 
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History: Subsec. 55(4) amended by 1994, c. 3, subsec. 16(5), applicable 
to dividends received after February 21, 1994, other than dividends re- 
ceived as part of a transaction or event or a series of transactions or events 
that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994. Subsec. 55(4) 
formerly read: 


application of subsection 20(4.3), the amount 
determined by the formula 


V+W 


where 


(4) Arm’s length dealings — Where it may reasonably be consid- 
ered that the principal purpose of one or more transactions or events 
was to cause two or more persons to be related or to not deal with 
each other at arm’s length, or to cause one corporation to control 
another corporation, so as to make subsection (2) inapplicable, for 
the purposes of this section, those persons shall be deemed not to be 
related or shall be deemed to deal with each other at arm’s length, 
or the corporation shall be deemed not to control the other corpora- 
tion, as the case may be. 


(5) Applicable rules— For the purposes of this 
section, 


(a) where a dividend referred to in subsection (2) was 
received by a corporation as part of a transaction or 
event or a series of transactions or events, the portion 
of a capital gain attributable to any income expected to 
be earned or realized by a corporation after the safe- 
income determination time for the transaction, event 
or series is deemed to be a portion of a capital gain 
attributable to anything other than income; 


(b) the income earned or realized by a corporation for 
a period throughout which it was resident in Canada 
and not a private corporation shall be deemed to be the 
total of 


(1) its income for the period otherwise determined 
on the assumption that no amounts were deductible 
by the corporation by reason of section 37.1 of this 
Act or paragraph 20(1)(gg) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 
ioe ae 


(11) the amount, if any, by which 
(A) the amount, if any, by which the total of the 
capital gains of the corporation for the period 


exceeds the total of the taxable capital gains of 
the corporation for the period 


exceeds 


(B) the amount, if any, by which the total of the 
capital losses of the corporation for the period 
exceeds the total of the allowable capital losses 
of the corporation for the period, 


(iii) the total of all amounts each of which is an 
amount required to have been included under this 
subparagraph as it read in its application to a taxa- 
tion year that ended before February 28, 2000, 


(iv) the amount, if any, by which 


(A) '/ of the total of all amounts each of which 
is an amount required by paragraph 14(1)(b) to 
be included in computing the corporation’s in- 
come in respect of a business carried on by the 
corporation for a taxation year that is included 
in the period and that ended after February 27, 
2000 and before October 18, 2000, 


exceeds 


(B) where the corporation has deducted an 
amount under subsection 20(4.2) in respect of a 
debt established by it to have become a bad 
debt in a taxation year that is included in the 
period and that ended after February.27, 2000 
and before October 18, 2000, or has an allowa- 
ble capital loss for such a year because of the 
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V is ‘2 of the value determined for A under 
subsection 20(4.2) in respect of the corpora- 
tion for the last such taxation year that ended 
in the period, and 


W is '4 of the value determined for B under 
subsection 20(4.2) in respect of the corpora- 
tion for the last such taxation year that ended 
in the period, and 


(C) in any other case, nil, and 
(v) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount required by paragraph 14(1)(b) to be in- 
cluded in computing the corporation’s income 
in respect of a business carried on by the corpo- 
ration for a taxation year that is included in the 
period and that ends after October 17, 2000, 


exceeds 


(B) where the corporation has deducted an 
amount under subsection 20(4.2) in respect of a 
debt established by it to have become a bad 
debt in a taxation year that is included in the 
period and that ends after October 17, 2000, or 
has an allowable capital loss for such a year be- 
cause of the application of subsection 20(4.3), 
the amount determined by the formula 


X+Y 
where 


X is the value determined for A under subsec- 
tion 20(4.2) in respect of the corporation for 
the last such taxation year that ended in the 
period, and 


Y is '4 of the value determined for B under 
subsection 20(4.2) in respect of the corpora- 
tion for the last such taxation year that ended 
in the period, and 


(C) in any other case, nil; 


Selected Cases [para. 55(5)(b)]: Lamont Management Ltd. v. R., 
[2000] 3 C.T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision 
does not limit “any corporation” in subsec. 55(2)). 


(c) the income earned or realized by a corporation for 
a period throughout which it was a private corporation 
is deemed to be its income for the period otherwise 
determined on the assumption that no amounts were 
deductible by the corporation under section 37.1 of 
this Act, as that section applies for taxation years that 
ended before 1995, or paragraph 20(1)(gg) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952; 


Selected Cases [para. 55(5)(c)]: Lamont Management Ltd. v. R., 
[2000] 3 C.T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision 
does not limit “any corporation” in subsec. 55(2)). 


(d) the income earned or realized by a corporation for 
a period ending at a time when it was a foreign affili- 
ate of another corporation shall be deemed to be the 
total of the amount, if any, that would have been de- 
ductible by that other corporation at that time by virtue 
of paragraph 113(1)(a) and the amount, if any, that 
would have been deductible by that other corporation 
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at that time by virtue of paragraph 113(1)(b) if that 
other corporation 


(1) owned all of the shares of the capital stock of 
the foreign affiliate immediately before that time, 


(11) had disposed at that time of all of the shares 
referred to in subparagraph (i) for proceeds of dis- 
position equal to their fair market value at that 
time, and . 


(ii1) had made an election under subsection 93(1) in 
respect of the full amount of the proceeds of dispo- 
sition referred to in subparagraph (ii); 
Selected Cases [para. 55(5)(d)]: Lamont Management Ltd. v. R., 
[2000] 3 C,T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision 
does not limit “any corporation” in subsec. 55(2)); Brelco Drilling Ltd. v. 
R., [1999] 3 C.T.C. 95 (FCA); rev’g [1998] 3 C.T.C. 2208 (TCC) (Provi- 
sion not a complete code for determining “safe income’). 


(e) in determining whether 2 or more persons are re- 
lated to each other, in determining whether a person is 
at any time a specified shareholder of a corporation 
and in determining whether control of a corporation 
has been acquired by a person or group of persons, 


(1) a person shall be deemed to be dealing with an- 
other person at arm’s length and not to be related to 
the other person if the person is the brother or sister 
of the other person, — 


(11) where at any time a person is related to each 
beneficiary (other than a registered charity) under a 
trust who is or may (otherwise than by reason of 
the death of another beneficiary under the trust) be 
entitled to share in the income or capital of the 
trust, the person and the trust shall be deemed to be 
related at that time to each other and, for this pur- 
pose, a person shall be deemed to be related to 
himself, herself or itself, 


(iii) a trust and a person shall be deemed not to be 
related to each other unless they are deemed by 
paragraph (3.2)(d) or subparagraph (1) to be re- 
lated to each other or the person is a corporation 
that is controlled by the trust, and 


(iv) this Act shall be read without reference to sub- 
section 251(3) and paragraph 251(5)(b); and 
Selected Cases [para. 55(5)(e)]: Gestion B. Dufresne Ltée v. R., 


[1998] 4 C.T.C. 2551 (TCC) (Wide definition of terms permitted to give 
effect to intention of Parliament). 


(f) where a corporation has received a dividend any 
portion of which is a taxable dividend, 


(i) the corporation may designate in its return of in- 
come under this Part for the taxation year during 
which the dividend was received any portion of the 
taxable dividend to be a separate taxable dividend, 
and 


(ii) the amount, if any, by which the portion of the 
dividend that is a taxable dividend exceeds the por- 
tion designated under subparagraph (i) shall be 
deemed to be a separate taxable dividend. 


Selected Cases [para. 55(5)(f)]: Nassau Walnut Investments Inc. V. 
R., [1998] 1 C.T.C. 33 (FCA) (Provision available to taxpayers assessed 
under subsec. 55(2)); Administration Gilles Leclair Inc, v. R., [1997] 3 
C.T.C. 3053 (TCC) (Taxpayer not precluded from late filing of designa- 
tion for separate dividends); Placer Dome Inc. v. Canada, [1997] | C.T.C. 
72 (FCA) (“Purpose” is subjective in nature; “result” is objective); CPL 
Holdings v. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not applica- 
ble where transactions not motivated by same considerations and purpose 
was to improve legal protection); Trico Industries Ltd. v. Canada, {1994} 
2 C.T.C. 2053 (TCC) (Separate designation not permitted where not made 
at proper time). 


S. 55(5) 


Related Provisions [subsec. 55(5)]: 141.1 — Insurance corporation 
deemed not to be private corporation; 256(6)-(9) — Whether control 
acquired. 


History: Subpara. 55(5)(b)(iii) amended and subparas. (iv) and (v) added, 
by 2001, c. 17, subsec. 38(3), applicable to taxation years that end after 
February 27, 2000. Subpara. (iii) formerly read: 


(iii) the total of all amounts each of which is an amount in respect of 
a business carried on by the corporation at any time in the period, 
equal to the amount, if any, by which the total of 


(A) where the period commenced before the corporation’s ad- 
justment time, the amount, if any, by which 


(I) the total of the amounts in respect of the business re- 
quired to be included in the calculation of the corporation’s 
cumulative eligible capital by reason of the description of E 
in the definition “cumulative eligible capital” in subsection 
14(5) with respect to that portion of the period preceding its 
adjustment time 


exceeds the total of 


(II) the cumulative eligible capital of the corporation in re- 
spect of the business at the commencement of the period, 


(IID) ‘2 of the total of the eligible capital expenditures in 
respect of the business that were made or incurred by the 
corporation during that portion of the period preceding its 
adjustment time, and 


‘(IV) to the extent that the amount determined under sub- 
clause (I) exceeds the total of the amounts determined 
under subclauses (II) and (III), '/2 of the total of the eligible 
capital expenditures in respect of the business that were 
made or incurred by the corporation during that portion of 
the period following its adjustment time, 


(B) ' of the total of the amounts in respect of the business re- 
quired to be included in the calculation of the corporation’s cu- 
mulative eligible capital by reason of the description of E in the 
definition “cumulative eligible capital” in subsection 14(5) with 
respect to that portion of the period following its adjustment 
time, and 


(C) ' of all amounts received in the period that were required 
to be included in the corporation’s income by reason of para- 
graph 12(1)G.1) 

exceeds the total of 


(D) where the period commenced after the corporation’s adjust- 
ment time, '/3 of the cumulative eligible capital of the corpora- 
tion in respect of the business at the commencement of the 
period, 


(E) '/4 of the total of the eligible capital expenditures in respect 
of the business made or incurred by the corporation with respect 
to that portion of the period after its adjustment time and a por- 
tion of which were not included in subclause (A)(IV), 


(F) where the period commenced before the corporation’s ad- 
justment time, '/ of the amount, if any, by which the total of the 
amounts determined in respect of the corporation under sub- 
clauses (A)(ID) and (III) exceeds the amount determined in re- 
spect of the corporation under subclause (A)(I), and 


(G) ‘3 of all amounts deducted by the corporation under subsec- 
tion 20(4.2) in respect of debts established by it to have become 
bad debts during the period; 


Subpara. 55(5)(e)(iv) amended by the said c. 17, subsec. 38(5), applicable 
to dividends that are received after November 1999, other than dividends 
received as part of a transaction or event, or a series of transactions or 
events, that was required before December 1, 1999 to be carried out pursu- 
ant to a written agreement made before that day. Subpara. (iv) formerly 
read: 


(iv) persons who are related to each other solely because of a right 
referred to in paragraph 251(5)(b) shall be deemed not to be related 
to each other; and 


Paras. 55(5)(a) and (c) amended by 1998, c. 19, subsecs. 96(10) and (11), 
para. 55(5)(a) applicable to dividends received after June 20, 1996 and 
para. 55(5)(c) applicable to 1995 et seq. The paras. formerly read: 


(a) the portion of any capital gain attributable to any income that is 
expected to be earned or realized by a corporation after the time of 
receipt of the dividend referred to in subsection (2) shall, for greater 
certainty, be deemed to be a portion of the capital gain attributable 
to anything other than income; 


299 


S. 55(5) 


(c) the income earned or realized by a corporation for a period 
throughout which it was a private corporation shall be deemed to be 
its income for the period otherwise determined on the assumption 
that no amounts were deductible by the corporation by reason of 
section 37.1 of this Act or paragraph 20(1)(gg) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952; 


Para. 55(5)(e) amended by 1995, c. 3, subsec. 16(6), applicable to divi- 
dends received after February 21, 1994, other than dividends received as 
part of a transaction or event or a series of transactions or events that was 
required on February 22, 1994 to be carried out pursuant to a written 
agreement entered into before February 22, 1994. Para. (e) formerly read: 


(e) in determining whether two or more persons are dealing with 
each other at arm’s length, persons shall be deemed to be dealing 
with each other at arm’s length and not to be related to each other if 
one is the brother or sister of the other; and 


Selected Cases [subsec. 55(5)]: Nassau Walnut Investments Inc. V. 
R., [1998] 1 C.T.C. 33 (FCA) (Provision available to taxpayers assessed 
under subsec. 55(2)). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


1.T. Technical News: No. 7 (subsection 55(2) — recent cases); No. 16 
(Brelco Drilling case). 


Proposed Addition — -55(6) 


(6) Unlisted shares deemed listed — A share Gn 
this subsection referred to as the “reorganization hare”) — 
is deemed, for the purposes of subsection 116(6) and the _ 
definition “taxable Canadian | table) a oe 


bya Subhe ee in ae for another - 
share of that corporation (in this subsection re-— 
ferred to as the ” ‘old — ) owned oy me ‘fax- 
payer, and  . 


(ii) the feoreintnition share is cicanied by he as 
‘taxpayer for a share of another public corporation — 
(in this subsection referred to as the “new share”) _ 

in an exchange that would be a permitted ex- 

change if the definition “permitted exchange” 
were read without reference to paragraph (a) and — 
subparagraph (b)(ii) of that definition; _ 


(c) immediately before the exchange, the. aids share - 
(i) is listed ona prescribed stock exchange, and _ 


(ii) is not taxable Canadian Sao of the tax- : 
payer; and _ 


(d) the new share is listed on a preseribed Stock: 
exchange. 


Application: The February 27, 2004 deat eee cube. 238), : 
will add subsec. 55(6), applicable to stares that are issued after April ZO, 
1995. - 


Technical Notes (December 20, 2002): New subsection ; 
55(6), which applies to shares issued after April 26, 1995, 
treats a taxpayer’s unlisted shares of a public corporation (‘‘re- 
organization shares”) — that were issued to the taxpayer and 
redeemed in the course of a tax-deferred reorganization spin- 
off by the public corporation — to be listed on a prescribed 
stock exchange. This subsection ensures that the shares are 
listed on a prescribed stock exchange for the purposes of the 
clearance certificate rule in subsection 116(1) and the defini- 
tion “taxable Canadian property” in subsection 248(1). How- 
ever, for this treatment to apply, the following conditions must 
be met: 


* A dividend must be received in the course of the reorgani- 
zation to which the anti-avoidance rule in subsection 55(2) 


shares (the “N 
on a oF 


Income Tax Act, Part I, Division B 


does not apply because of the exception for certain spin-off 
butterfly transactions in paragraph 55(3)(b); _ 


* In contemplation of the reorganization — 


—— the reorganization share must be issued toa vexbayer by 
a public corporation in an exchange for another share of _ 
that corporaiion As, © ot share) owned by ine taxpayer, 
ang 


the feotea sean share must be dea ald by ‘he t tax- _ 
payer for a new share of another public corporation in 

an exchange that would be within the meaning of the — 
definition “permitted exchange” in subsection 55(1) if 

that definition were read without reference to paragraph — 

(a) and subparagraph (b) (ii) of that definition. In other _ 

_ Words, the eee oa in epaestoiaie of a eae : 


will bd fisted ona pecnbeds stock Sechiagen An’ addition: the i. 


[xxx] Reorganisation Shares will not be considered t be 

cluded property for the purpose of subsection 116(3) of the Act 
because ee ee of fhe Act will not t apply: mone - 
shares. 


In these Giejecence we agree that ‘he ‘Newco Shake held 
by a shareholder, which were acquired by. the shareholder in 
exchange for the Reorganisation Shares in the course of the 
butterfly reorganisation, should not be considered to be taxable — 
Canadian property of the shareholders for the purposes of the | 
Act. Consequently, we will recommend to the Minister of Fi- 
nance that amendments to the Act be introduced to ensure that 
the [xxx] Reorganisation Shares held by a shareholder of [xxx] _ 
will not be considered to be taxable Canadian property of the - 
shareholder for the purposes of the Act. ~ 


You have also expressed a concern that shareholders may be ie 
prevented from choosing, under subsection 85.1(1) of the Act, © 
to include in computing their incomes a loss arising from the — 
disposition of their Reorganisation Shares in exchange for 
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Newco Common Shares because of the — of para- 
graph 40(3.5)(b) of the Act. . 


The stop-loss rule in subsection 40(3. 4). of ve bet aks the 


loss that would otherwise be realized on a transfer of a non- © 
depreciable capital property to an affiliated person. For the pur- 


poses of this rule, paragraph 40(3.5)(b) provides that a share 


that is acquired in exchange for another share in a transaction — 
to which section 85.1 applies is deemed to be a property identi- 
cal to the other share. This ensures, for example, that a loss that — 
is deferred on the transfer of a share to an affiliate will not be. 


recognized at the time the share is subsequently replaced by the | 
affiliate in a share-for-share exchange with another corporation — 
under that provision. Even though it may be argued that the — 


former share is no longer held by an affiliated person (since 


that share no longer exists), paragraph 40(3. cna on ° 


new share in effect to take its place for this purpose. 


We agree that from a policy point of view, 


ever, anticipate cane! that ‘this ¢ 


have the jacidental effect of removing a wale « 
tions from the application of paragraph 85 
which we do not believe would be appropriat : 


We will recommend that the amendments described abo 


included in a future bill containing technical amendments to - 
the Act. While I cannot, as you know, offer any assurance that : 


either the Minister or Parliament will agree with our recom- 


ina Gaacacton to e 
which section 85.1 applies, it ought to be possible for the ven- _ 
dor (as defined in that subsection) to realize a loss on the trans- / 
fer of the exchanged shares to the purchaser corporation in ex- _ 
- change for shares of the purchaser, provided that the purchaser _ 
is not affiliated with the vendor. We will recommend that the | 
Act be amended to ensure that this result obtains in the context — 
of the transaction that you have described. We do hot, how- © 


policy terms. — 


mendations, I hope that this statement of 0 our Pouee is helpful : 


to yOu, 


Nowrs Scone. 
Len Farber 


General Director, Tax Legislation Division, Tax «Policy a 


Branch 
Letter from Dept. of Finance, February 28, 2001: 
Dear [xxx] 


This is in response to your letter of December 20, 2000 to. 
Davine Roach of the Department regarding a proposed series — 
of transactions under which a public corporation: (“Opceo”) in : 
the course of a butterfly reorganization ae certain of its 


property to a new corporation (“Newco”). 


Our understanding of the facts of the proposed transaction i 
that each common share currently held by an Opco shareholder 


will be exchanged for a new common share and a special share 
of Opco. This exchange will be governed by section 86 of the 
Income Tax Act (the “Act”). The special shares of Opco will be 
redeemable and will not be listed on a prescribed stock ex- 
change. Newco will acquire all the special shares of Opco from 
the Opco shareholders in exchange for common shares of 


Newco (the Newco shares). This exchange will be governed by 


section 85.1 of the Act unless a shareholder elects under sub- 
section 85(1) of the Act. The Newco shares will be listed on a 
prescribed stock exchange. Opco will redeem the special shares 
of Opco acquired by Newco as part of the iasaty 
reorganization. 


Because of subparagraph 115(1)(b)(iv) of the Act, the special 
shares of Opco held by a non-resident shareholder will be con- 
sidered to be taxable Canadian property for the purposes of the 
Act. Under the provisions of sections 85 and 85.1 of the Act, 
the taxable Canadian property status of the special shares of 
Opco will also cause the Newco shares acquired by the non- 
resident shareholder in exchange for the non-resident’s special 
shares of Opco to be taxable Canadian property of the non-resi- 
dent even though the Newco shares will be listed on a pre- 
scribed stock exchange. As well, the special shares of Opco 
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will not be considered to be excluded property for the purpose 
of subsection 116(3) of the Act because the definition “ex- 
cluded property” in subsection 116(6) applies, in the case of 
shares of the capital stock of a corporation, only if the shares 
are listed on a prescribed | stock exchange. : 


In these circumstances, we agree that Newco shares should not 
be considered to be taxable Canadian property by reason only 
of a deeming rule that applies on the exchange of the special 
shares for the Newco shares (i.e., because subparagraph 
115(1)(b)(iv) applied before the exchange to the special shares 
of Opco). Consequently, we are prepared to recommend to the 
Minister of Finance that the income tax provisions be amended 
to ensure that the above-mentioned special shares of Opco held 
by a non-resident shareholder will not be considered to be taxa- 
ble Canadian property of the non-resident in these circum- 
stances for the purposes of the Act. We would recommend that 
such an amendment be effective for such reorganization shares 
issued by a public corporation after April 26, 1995 where the 
shares were issued by the corporation as part of the series of 
transactions or events that included a distribution of property 
by the corporation in the course of a butterfly reorganization. 
The date of April 26, 1995 is the date upon which the related 
amendments to. paragraph 115(1)(b) took effect. If the recom- 
mendation is acted upon, I would anticipate that such an 
amendment would be iponnied ina furore: technical bill. 


Yours sincerely, - 4 . : a 
“Ten Farber 


Coe Director, Tax Legislation Division, Tax Policy 
Branch . 


of nance, Me 3 2001: See under 
256(T)(ayi\E)- .. . 


Selected Cases [s. 55]: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 
2119 (TCC) (Part IV tax applicable to all dividends and deemed divi- 
dends, including those from “safe income’). 


Definitions [s. 55]: “acquired” — 55(3.2)(e), (f), 139.1(18), 256(7); “‘ac- 
quiror” — 55(1)“permitted exchange’’(b); “acquisition of control’? — 
55(3.2)(g), 55(5)(e), 256(7), (8); “adjustment time” — 14(5), 248(1); “al- 
lowable capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s 
length” — 55(4), 55(5)(e), 251(1);. “brother” — 252(2); “business” — 
248(1); “Canada” — 255; “capital gain’, “capital loss” — 39(1), 248(1); 
“capital property” — 54, 248(1); “class of shares” — 248(6); “control”, 
“controlled” — 55(3.2)(g), 55(5)(e),, 139.118), 256(6)-(9); “corpora- 
tion” — 55(3.2)(b), 248(1), Interpretation Act 35(1); “cumulative eligible 
capital” — 14(5), 248(1); “disposition” — 248(1); “distributing corpora- 


tion” —55(1) (under “‘distribution”); “distribution” —55(1); “divi- 
dend” — 248(1); “dividend payer” — 55(3)(a)(iii)(A); “dividend recipi- 
ent” —55(3); “eligible capital property’ —54, 248(1); “foreign 


vendor” — 55(3.1)(a); “income earned or realized...” — 55(5)(b), (c); “in- 
dividual”, “non-resident” — 248(1); “participant” — 55(1)“permitted ex- 
change’’(b); “permitted acquisition”, “permitted exchange’, “permitted re- 
demption” — 55(1); “person” — 248(1); “prescribed stock exchange” — 
55(6), Reg.. 3200, 3201; “proceeds of disposition’ — 55(3.01)(d); “pro- 
perty” — 248(1); “public corporation” — 89(1), 248(1); “qualified per- 
son” — 55(1); “qualifying share” — 192(6), 248(1) [not intended to apply 
to s. 55]; “related” — 55(3.2)(c), (d), 55(5)(e), 251(2); “resident in Can- 
ada” — 250; “safe-income determination time” — 55(1); “series of trans- 
actions” — 248(10); “share”, “shareholder” — 248(1); “sister”? — 252(2); 
“specified class”, “specified corporation” — 55(1); “specified share- 
holder” — 55(3.2)(a), 55(3.3), 248(1); “specified wholly-owned corpora- 


tion” — 55(1); “subsidiary wholly-owned corporation” — 248(1); “‘taxa- 
ble Canadian corporation” — 89(1), 248(1); “taxable © Canadian 
property” — 248(1); ° hens capital gain” — 38(a), 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxpayer” — 248(1); “transferee” — 55(1)“dis- 
tribution”; “transferee corporation” — 55(1)‘distribution”, 55(3.2)(h); 
“trust” —104(1), 248 (1), (3);.. “unrelated” — 55(3.01)(a) “vendor” — 


55(3.1)(b)(i). 


Subdivision d — Other Sources of 
Income 


56. (1) Amounts to be included in income for 
year — Without restricting the generality of section 3, 


S. 56(1) 


there shall be included in computing the income of a tax- 
payer for a taxation year, 


(a) pension benefits, unemployment insurance 
benefits, etc. — any amount received by the tax- 
payer in the year as, on account or in lieu of payment 
of, or in satisfaction of, 


(i) a superannuation or pension benefit including, 
without limiting the generality of the foregoing, 


(A) the amount of any pension, supplement or 
spouse’s or common-law partner’s allowance 
under the Old Age Security Act and the amount 
of any similar payment under a law of a 
province, 


(B) the amount of any benefit under the Canada 
Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, 


(C) the amount of any payment out of or under 
a prescribed provincial pension plan, and 


(C.1) the amount of any payment out of or 
under a foreign retirement arrangement estab- 
lished under the laws of a country, except to the 
extent that the amount would not, if the tax- 
payer were resident in the country, be subject to 
income taxation in the country, 


Proposed Ame 


1998: See under 56( ‘a 


but not including 


(D) the portion of a benefit received out of or 
under.an employee benefit plan that is required 
by paragraph 6(1)(g) to be included in comput- 
ing the taxpayer’s income for the year, or would 
be required to be so included if that paragraph 
were read without reference to subparagraph 


6(1)(g)(1), 


(E) the portion of an amount received out of or 
under a retirement compensation arrangement 
that is required by paragraph (x) or (z) to be in- 
cluded in computing the taxpayer’s income for 
the year, and 


(F) a benefit received under section 71 of the 
Canada Pension Plan or under a similar provi- 
sion of a provincial pension plan as defined in 
section 3 of that Act, 


(11) a retiring allowance, other than an amount re- 
ceived out of or under an employee benefit plan, a 
retirement compensation arrangement or a salary 
deferral arrangement, 


(ii1) a death benefit, 


(iv) a benefit under the Unemployment Insurance 
Act, other than a payment relating to a course or 
program designed to facilitate the re-entry into the 
labour force of a claimant under that Act, or a ben- 
efit under Part I, VUI or VIII.1 of the Employment 
Insurance Act, 


(v) a benefit under regulations made under an ap- 
propriation Act providing for a scheme of transi- 
tional assistance benefits to persons employed in 
the production of products to which the Canada- 


Income Tax Act, Part I, Division B 


United States Agreement on Automotive Products, 
signed on January 16, 1965 applies, or 


(vi) except to the extent otherwise required to be 
included in computing the taxpayer’s income, a 
prescribed benefit under a government assistance 
program; 

(vii) [Repealed] 


Related Provisions: 56(8) — CPP/QPP benefits for previous years; 
56(12) — Distribution from foreign retirement arrangement; 57 —- Certain 
superannuation or pension benefits; 60(j) — Transfer of superannuation 
benefits; 60(j.03), (j.04) — Deduction for repayments of pension benefits; 
60(j.1) — Transfer of retiring allowances; 609.2) — Transfer to spousal 
RRSP; 60(n)(iii) — Deduction for repayment of pension or benefits; 
60(v.1) — UVEI benefit repayment; 60.2(1) — Refund of undeducted past 
service AVCs; 78(4)——Unpaid remuneration and other amounts; 
81(1)(d)-(g) — Certain pensions exempt from tax; 104(27) — Testamen- 
tary trust — income included under subpara. 56(1)(a)(i); 104(28) — Death 
benefit flowed through trust; 110(1)(f) — Deductions for certain pay- 
ments; 110.2(1)“qualifying amount’ — Retroactive spreading of certain 
lump-sum payments over prior years; 118.7 — Credit for UI/EI premium 
and CPP contributions; 128.1(10)“excluded right or interest’’(a)(viii), (d), 
(g), (h) — | i 

tiring allowance; 139.1(12) — Conversion benefit on demutualization of 
insurance corporation; 147.4(4) — Amount deemed received when con- 
verting pension rights before 1997 to annuity contract commencing after 
age 69; 153(1) — Withholding of tax at source; 212(1)(h), (j) — Pension 
and benefit payments to non-residents — withholding tax; 254 — Contract 
under pension plan; Canada-U.S. Tax Treaty:Art. XVIII — Pensions and 
annuities; Art. XXIX:7 — exemption for half of old age security paid to 
citizen of U.S. resident in Canada. 


History: Para. 56(1)(a) amended to replace “spouse’s” with “spouse’s or 
common-law partner’s” by 2000, c. 12, Sch. 2; s. 7, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Cl. 56(1)(a)G)(F) added by 1998, c. 19, subsec. 9(1), applicable to 1997 et 
seq., except that cl. 56(1)(a)(i)(F) does not apply to benefits received 
before August 1997 by a taxpayer in respect of the death of an individual 
if the taxpayer is an estate that arose on or as a consequence of the death 
of the individual. 


Subpara. 56(1)(a)(iv) amended by 1998, c. 19, subsec. 97(1), deemed to 
have come into force on June 30, 1996. The subpara. formerly read: 


(iv) a benefit under the Employment Insurance Act, other than a 
payment relating to the cost of a course or program designed to fa- 
cilitate the re-entry into the labour force of a claimant under that 
Act, 


Subpara. 56(1)(a)(iv) amended by 1996, c. 23, para. 187(d), to substitute 
“Employment Insurance Act’ for “Unemployment Insurance Act’, in force 
June 30, 1996. 


Subpara. 56(1)(a)(vi) substituted for subparas. (vi), (vii), by 1994, c. 21, 
subsec. 25(1), applicable to benefits received after October 1991. Sub- 
paras. (vi) and (vil) formerly read: 


(vi) a benefit under the Labour Adjustment Benefits Act, or 


(vii) an income assistance payment made pursuant to an agreement 
under section 5 of the Department of Labour Act; 


Cl. 56(1)(a)G)(C.1) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 
32(1), applicable to payments received after July 13, 1990. 


Subpara. 56(1)(a)(iv) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 32(2), applicable to 1988 et seg. Subpara. 56(1)(a)(iv) formerly read: 


(iv) a benefit under the Unemployment Insurance Act, 


Subpara. 56(1)(a)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
32(3), applicable to payments received after September 14, 1989. 


Selected Cases [para. 56(1)(a)]: Saardi v. R., [1999] 4 C.T.C. 2488 
(TCC) (Taxpayer entitled to structure claim settlement to avoid amount 
becoming retiring allowance); Fournier v. R., [1999] 4 C.T.C. 2247 (TCC) 
(Damages were not retiring allowance); Schwartz v. Canada, [1996] | 
C.T.C. 303 (SCC) (Retiring allowance not related to employment which 
never started); Layton v. Canada, [1995] 2 C.T.C. 2408 (TCC) (Grant was 
not “income from a source”); Kaiser v. Canada, [1994] 2 C.T.C. 2385 
(TCC) (Inherited IRA fund from U.S. taxable under clause 
56(1)(a)G)(C.1)); Williams v. Canada, [1992] 1 C.T.C. 225 (SCC) (Bene- 
fits paid under Unemployment Insurance Act exempt from tax pursuant to 
Indian Act); Cewe, Jack, Ltd. v. Jorgenson, [1980] C.T.C. 314 (SCC) 
(Sum received in respect of dismissal not income); R. v. Herman, [1978] 
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C.T.C. 442 (FCTD) (Amounts received as pension benefits from U.N. 
fund taxable as pension benefits); R. v. Atkins, [1976] C.T.C. 497 (FCA) 
(Sum received upon dismissal non-taxable damages). 

Regulations: 100(1)“remuneration”(b), (c), (d), (g) (withholding at 
source); 103(4), (6)(e) (withholding required for retiring allowance); 
200(2)(e) (information return); 5502 (prescribed benefits for 56(1)(a)(vi)); 
7800(1) (prescribed provincial pension plan). 


Remission Orders: Willard Thorne Remission Order, P.C. 2002-2177 
(remission of an individual’s tax on retroactive lump sum payment of CPP 
benefits); Danielle Gareau Remission Order, P.C. 2003-774 (remission of 
tax on EI benefits repaid in a later year). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-91R4: Employment at 
special work sites or remote work locations; IT-122R2: U.S. social secur- 
ity taxes and benefits; IT-167R6: Registered pension plans — employee’s 
contributions; IT-247: Employer’s contribution to pensioners’ premiums 
under provincial medical and hospital services plans (archived); IT- 
337R4: Retiring allowances; IT-365R2: Damages, settlements and similar 
receipts; IT-397R: Amounts excluded from income — statutory exemp- 
tions and certain service or RCMP pensions, allowances and compensa- 
tion; IT-499R: Superannuation or pension benefits; IT-SO8R: Death bene- 
- fits; IT-528: Transfers of funds between registered plans; IT-529: Flexible 
employee benefit programs. 


Advance Tax Rulings: ATR-12: Retiring allowance; ATR-21: Pension 
benefit from an unregistered pension plan. 


Forms: RC4157(E): Employers’ Guide: Filing the T4A Slip and Sum- 
mary Form; T4A(OAS) Supp: Statement of old age security; T4A(P): 
Statement of Canada Pension Plan benefits. 


(a.1) [death] benefits under CPP/QPP — where 
the taxpayer is an estate that arose on or as a conse- 
quence of the death of an individual, each benefit re- 
ceived under section 71 of the Canada Pension Plan, 
or under a similar provision of ‘a provincial pension 
plan as defined in section 3 of that Act, after July 1997 
and in the year in respect of the death of the 
individual; 
Related Provisions: 56(8) — CPP/QPP benefits for previous years. 


History: Para. 56(1)(a.1) added by 1998, c. 19, subsec. 9(2), applicable to 
1997 et seq. 


(b) [Spousal or child] support — the total of all 
amounts each of which is an amount determined by 
the formula 


A-(B+C) 
where 


A is the total of all amounts each of which is a sup- 
port amount received after 1996 and before the end 
of the year by the taxpayer from a particular person 
where the taxpayer and the particular person were 
living separate and apart at the time the amount 
was received, 


B_ is the total of all amounts each of which is a child 
support amount that became receivable by the tax- 
payer from the particular person under an agree- 
ment or order on or after its commencement day 
and before the end of the year in respect of a period 
that began on or after its commencement day, and 


C is the total of all amounts each of which is a sup- 
port amount received after 1996 by the taxpayer 
from the particular person and included in the tax- 
payer’s income for a preceding taxation year, 


Related Provisions: 56.1 — Support payments; 56.1(4) — Definitions 
of “commencement day”, “support amount” and “child support amount”; 
60(b) -— Parallel deduction for payer; 60(c.2)— Repayment of support 
payments; 110.2(1)“qualifying amount” — Retroactive spreading of lump- 
sum payments over prior years; 122.64(3) — Disclosure of name and ad- 
dress for enforcement of support payments; 146(1)“earned income” — 
RRSP — earned income includes amounts under 56(1)(b); 212(1)() — 
No withholding tax on support paid to non-resident; 248(1)“exempt in- 
come” — Support amount is not exempt income; 252(3)— Extended 


S. 56(1)(c), (¢.1) 


meaning of “spouse” and “former spouse”; 257 — Formula cannot calcu- 
late to less than zero; Canada-U.S. Tax Treaty:Art. X VIII:6 — Child sup- 
port exempt if paid by U.S. resident. 


History: The description of B in para. 56(1)(b) amended by 1998, c. 19, 
subsec. 97(2), applicable to amounts received after 1996. The description 
formerly read: 


Bis the total of all amounts each of which is a child support 
amount that became receivable by the taxpayer from the partic- 
ular person under an agreement or order on or after its com- 
mencement day and before the end of the year in respect of a 
period that began after its commencement day, and 


Para. 56(1)(b) amended by 1997, c. 25, subsec. 8(1), applicable to 
amounts received after 1996. Para. (b) formerly read: 


(b) alimony — an amount received by the taxpayer in the year as 
alimony or other allowance payable on a_periodic basis for the 
maintenance of the taxpayer, children of the taxpayer or both the 
taxpayer and the children if the taxpayer, because of the breakdown 
of the taxpayer’s marriage, was living separate and apart from the 
spouse or former spouse who was required to make the payment at 
the time the payment was received and throughout the remainder of 
the year and the amount was received under a decree, order or judg- 
ment of a competent tribunal or under a written agreement; 


Para. 56(1)(b) substituted for former paras. (b) and (c) by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 17(1), applicable to amounts received under a 
decree, order or judgment of a competent tribunal or under a written 
agreement, with respect to a breakdown of a marriage occurring after 
1992. Paras. (b) and (c) formerly read: 


(b) alimony — any amount received by the taxpayer in the year, 
pursuant to a decree, order or judgment of a competent tribunal or 
pursuant to a written agreement, as alimony or other allowance pay- 
able on a periodic basis for the maintenance of the recipient thereof, 
children of the marriage, or both the recipient and children of the 
marriage, if the recipient was living apart from, and was separated 
pursuant to a divorce, judicial separation or written separation 
agreement from, the spouse or former spouse required to make the 
payment at the time the payment was received and throughout the, 
remainder of the year; 


(c) maintenance — any amount received by the taxpayer in the 
year, pursuant to an order of a competent tribunal, as an allowance 
payable on a periodic basis for the maintenance of the taxpayer, 
children of the taxpayer, or both the taxpayer and children of the 
taxpayer if, at the time the payment was received and throughout 
the remainder of the year, the taxpayer was living apart from the 
taxpayer's spouse who was required to make the payment; 


Selected Cases [para. 56(1)(b)]: Badeau v. R., [2002] 1 C.T.C, 2627 
(TCC) (Factors considered in determination of amount to be received do 
not bind recipient to spend allowance accordingly); Ouellet v. R., {2001] 1 
C.T.C. 2557 (TCC) (Court order declaring amounts to be tax free not 
binding on Minister); Nagy v. R., [2001] 1 C.T.C. 2540 (TCC) (Discretion 
to use funds need not be absolute discretion); Drapeau v. R., [2000] 1 
C.T.C. 2589 (TCC) (No constructive trust created; amounts taxable); 
Pelletier v. Canada, [1995] 1 C.T.C. 2327 (TCC) (Replacement of peri- 
odic payments with lump sum by supplementary agreement resulted in 
non-taxability); Thibaudeau v. Canada, [1995] 1 C.T.C. 382: (SCC); rev’ g 
[1994] 2 C.T.C. 4 (FCA); rev’ g [1992] 2.C.T.C. 2497 (TCC) (Provision is 
not unconstitutional under subsec. 15(1) of the Charter); Gagnon v. R., 
[1986] 1 C.T.C. 410 (SCC) (Stated purposes of amounts not affecting na- 
ture of allowance paid to taxpayer); R. v. Sigglekow, [1985] 2 C.T.C. 251 
(FCTD) (Amount received included in taxpayer’s income despite divorce 
decree providing former husband to pay “tax-free” amount); R, vy. Sills, 
[1985] 1 C.T.C. 49 (FCA); leave to appeal to SCC refused (1986), 68 N.R. 
320 (note) (Sums payable on periodic basis remain allowances even if not 
paid on time). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
325R2: Property transfers after separation, divorce and annulment; IT- 
530R: Support payments. 


Forms: T1157: Election for child support payments; T1158: Registration 
of family support payments; P102: Support payments (pamphlet). 


(c), (c.1) [Repealed] 


History: Para. 56(1)(c) repealed by 1997, c, 25, subsec. 8(1), applicable 
to amounts received after 1996. Para. (c) formerly read: 


(c) maintenance — an amount received by the taxpayer in the year 
as an allowance payable on a periodic basis for the maintenance of 
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the taxpayer, children of the taxpayer or both the taxpayer and the 
children if 


(i) at the time the amount was received and throughout the re- 
mainder of the year the taxpayer was living separate and apart 
from the person who was required to make the payment, 


(ii) the person who was required to make the payment is the 
natural parent of a child of the taxpayer, and 


(iii) the amount was received under an order made by a compe- 
tent tribunal in accordance with the laws of a province; 


Para. 56(1)(c) substituted for para. (c.1) by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 17(2), applicable to amounts received under an order made 
after 1992. Para. (c.1) formerly read: 


(c.1) idem — any amount received by the taxpayer in the year, pur- 
suant to an order made by a competent tribunal in accordance with 
the laws of a province, as an allowance payable on a periodic basis 
for the maintenance of the taxpayer, the children of the taxpayer or 
both the taxpayer and the children of the taxpayer if 


(i) the order was made 
(A) after February 10, 1988, or 


(B) before February 11, 1988 and the taxpayer and the per- 
son required to pay the amount jointly elected in writing 
before the end of the year to have this paragraph and para- 
graph 60(c.1) apply with respect to all those amounts, 


(ii) at the time the amount was received and throughout the re- 
mainder of the year, the taxpayer was living apart from the per- 
son required to pay the amount, and 


(iii) the person required to pay the amount is a person of the 
opposite sex who 


(A) before the date of the order cohabited with the taxpayer 
in a conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer; 


Selected Cases [para. 56(1)(c)]: R. v. Sigglekow, [1985] 2 C.T.C. 251 
(FCTD) (Amount received included in taxpayer’s income despite divorce 
decree providing former husband to pay “tax-free” amount); James v. R., 
[1985] 1 C.T.C. 239 (FCTD) (Maintenance payments included in tax- 
payer’s income notwithstanding that payments made late and in smaller 
amounts). 


(c.2) reimbursement of support payments — an 
amount received by the taxpayer in the year under a 
decree, order or judgment of a competent tribunal as a 
reimbursement of an amount deducted under para- 
graph 60(b) or (c), or under paragraph 60(c.1) as it ap- 
plies, in computing the taxpayer’s income for the year 
or a preceding taxation year to decrees, orders and 
judgments made before 1993; 

Related Provisions: 60(c.2)— Parallel deduction to spouse; 


146(1)“earned income”(b) — Amount under 56(1)(c.2) included in RRSP 
earned income. 


History: Para. 56(1)(c.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 17(3), applicable to payments received after 1990. 


Interpretation Bulletins: IT-530R: Support payments. 


(d) annuity payments — any amount received by 
the taxpayer in the year as an annuity payment other 
than an amount 


(1) otherwise required to be included in computing 
the taxpayer’s income for the year, or 


(ii) with respect to an interest in an annuity con- 
tract to which subsection 12.2(1) applies (or would 
apply if the contract had an anniversary day in the 
year at a time when the taxpayer held the interest); 


Related Provisions: 56(1.1) — Definitions in 12.2(11) apply; 58 — 
Government annuities and like annuities; 60(a) — Deduction of capital el- 
ement; 94.2(11)(b), (¢) — No application to foreign insurance policy of 
foreign investment entity; 128.1(10)“excluded right or interest”(f)(i) — 
Emigration—no deemed disposition of right to annuity contract; 
153(1)(f) — Withholding at source; 212(1)(0) — Withholding tax on an- 
nuity payment to non-resident. 


Income Tax Act, Part I, Division B 


History: Subpara. 56(1)(d)(ii) substituted for subparas. (ii), (iii), by 1994, 
c. 7, Sch. If (1991, c. 49), subsec. 32(4), applicable to contracts last ac- 
quired after 1989. Subparas. 56(1)(d)(ii), (iii) formerly read: 


(ii) with respect to an interest in an annuity contract to which sub- 
section 12.2(1) applies or would apply if the interest had been last 
acquired after December 19, 1980 and before December 2, 1982 
(other than a contract to which subsection 12.2(1) does not apply in 
the year by reason of subsection 12.2(6) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952), or 
(iii) with respect to an interest in an annuity contract to which sub- 
section 12.2(3) applies; 
Selected Cases [para. 56(1)(d)]: Thibault v. R., [1975] C.T.C. 587 
(FCTD) (Interest on monthly payments and indemnity amounts taxable in- 
come when calculated on annuity basis). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for em- 
ployees; IT-365R2: Damages, settlements and similar receipts. 


1.T. Technical News: No. 25 (health and welfare trusts). 


Advance Tax Rulings: ATR-40: Taxability of receipts under a struc- 
tured settlement; ATR-50: Structured settlement; ATR-68: Structured 
settlement. 


(d.1) [Repealed under former Act] 


Interpretation Bulletins: [T-365R2: Damages, settlements and similar 
receipts. 


(d.2) idem [annuity payments] — any amount re- 
ceived out of or under, or as proceeds of disposition 
of, an annuity the payment for which was 


(i) deductible in computing the taxpayer’s income 
because of paragraph 60(1) or because of subsec- 
tion 146(5.5) of the Income Tax Act, Chapter 148 
of the Revised Statutes of Canada, 1952, 


(ii) made in circumstances to which subsection 
146(21) applied, or 


(iii) made pursuant to or under a deferred profit 

sharing plan by a trustee under the plan to purchase 

the annuity for a beneficiary under the plan; 
Related Provisions: 60.2(1)— Refund of undeducted past service 


AVCGs; 147(2)(k)(vi) — Purchase of annuity by DPSP; 147(10.6) — 
Purchase of annuity by DPSP before 1997. 


History: Subpara. 56(1)(d.2)(iii) added by 1997, c. 25, subsec. 8(2), ap- 
plicable to 1996 et seq. 


Para. 56(1)(d.2) substituted by 1994, c. 21, subsec. 25(2), applicable to 
1992 et seq. Para. (d.2) formerly read: 


(d.2) any amount received out of or under, or as proceeds of dispo- 
sition of, an annuity the payment for which was deductible in com- 
puting the taxpayer’s income by reason of paragraph 60(1) of this 
Act or subsection 146(5.5) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952; 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-517R: Pension tax credit (archived). 


(e) disposition of income-averaging annuity 
contract — any amount received by the taxpayer in 
the year as, on account or in lieu of payment of, or in 
satisfaction of, proceeds of the surrender, cancellation, 
redemption, sale or other disposition of an income- 
averaging annuity contract; 

Related Provisions: 153(1)(k) — Withholding of tax at source; Can- 


ada-U.S. Tax Treaty:Art. XVIII:3 — Pension income excludes payment 
from IAAC. 


Regulations: 208 (information return). 


(f) idem—any amount deemed by subsection 
61.1(1) to have been received by the taxpayer in the 
year as proceeds of the disposition of an income-aver- 
aging annuity contract; 
Related Provisions: 212(1)(n), 214(3)(b) — Non-resident withholding 
tax. 
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Regulations: 208 (information return). 


(g) supplementary unemployment benefit 
plan — amounts received by the taxpayer in the year 
from a trustee under a supplementary unemployment 
benefit plan as provided by section 145; 
Related Provisions: 6(1)(a)(i) — Employer-paid premiums not a taxa- 
ble benefit; 145(3)— Amounts received taxable; 146(1)“earned in- 


come’(b) — Amount under 56(1)(g) included in RRSP earned income; 
153(1)(e) — Withholding of tax at source. 


Regulations: 100(1)“remuneration’’(e) (withholding at source). 


(h) registered retirement savings plan, etc. 

[RRSP or RRIF] — amounts required by section 146 

in respect of a registered retirement savings plan or a 

registered retirement income fund to be included in 

computing the taxpayer’s income for the year; 
Related Provisions: 56(1)(t) — RRIF inclusion under 146.3; 60.2(1) — 
Refund of undeducted past service AVCs; 139.1(12) — Conversion bene- 
fit on demutualization of insurance corporation; 146(8) — Benefits taxa- 
ble; 148(8.1) — Jnter vivos transfer to spouse; 153(1)G) — Withholding of 
tax at source. 


Regulations: 214 (information return). 
Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 
(h.1) Home Buyers’ Plan — amounts required by 
section 146.01 to be included in computing the tax- 
payer’s income for the year; 
Related Provisions: 146.01(4), (5), (6) — Income inclusions. 
History: Para. 56(1)(h.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 17(4), applicable to 1992 et seq. 
(h.2) Lifelong Learning Plan — amounts required 
by section 146.02 to be included in computing the tax- 
payer’s income for the year; 
Related Provisions: 146.02(4), (5), (6) — Income inclusions. 
History: Para. 56(1)(h.2) added by 1999, c. 22, s. 15, applicable to 1999 
et seq. 
(i) deferred profit sharing plan — amounts re- 
ceived by the taxpayer in the year under a deferred 
profit sharing plan as provided by section 147; 
Related Provisions: 60(j.2) — Transfer to spousal RRSP; 139.1(11), 
(12) — Conversion benefit on demutualization of insurance corporation; 


147(10) — Amounts received from DPSP taxable; 153(1)(h) — Withhold- 
ing of tax at source; 212(1)(m) — DPSP payments to non-residents. 


Selected Cases [para. 56(1)(i)]: R. v. Powell, [1980] C.T.C. 382 
(FCTD) (Amount of increase in value from time of acquisition of shares in 
DPSP included in income). 
Regulations: 100(1)“remuneration’(f) (withholding at source). 
Interpretation Bulletins: IT-281R2: Elections on single payments from 
a deferred profit-sharing plan (archived). 
Advance Tax Rulings: ATR-31: Funding of divorce settlement amount 
from DPSP. 
(j) life insurance policy proceeds — any amount 
required by subsection 148(1) or (1.1) to be included 
in computing the taxpayer’s income for the year; 
Related Provisions: 94.2(11)(b), (c) — No application to foreign insur- 
ance policy of foreign investment entity; 148(9)“adjusted cost basis”’C — 
increase in adjusted cost basis. 
Regulations: 217 (information return). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 
Forms: T5: Statement of investment income; TS Summ: Return of invest- 
ment income. ; 
(k) apprentice tools, re proceeds — all amounts 
received in the year by a person or partnership (in this 
paragraph referred to as the “vendor’”) as consideration 
for the disposition by the vendor of a property the cost 


S. 56(1)(1.1) 


of which was included in computing an amount under 
paragraph 8(1)(r) in respect of the vendor or in respect 
of a person with whom the vendor does not deal at 
arm’s length, to the extent that the total of those 
amounts received in respect of the disposition in the 
year and in preceding taxation years exceeds the total 
of the cost to the vendor of the property immediately 
before the disposition and all amounts included in re- 
spect of the disposition under this paragraph in com- 
puting the vendor’s income for, a preceding taxation 
year, unless the property was acquired by the vendor 
in circumstances to which subsection 85(5.1) or sub- 
section 97(5) applied; 

History: Para. 56(1)(k) added by 2002, c. 9, s. 24, applicable to 2002 er 

Seq. 
(1) legal expenses [awarded or reimbursed] — 
amounts received by the taxpayer in the year as 


(i) legal costs awarded to the taxpayer by a court 
on an appeal in relation to an assessment of any 
tax, interest or penalties referred to in paragraph 
60(0), 


(ii) reimbursement of costs incurred in relation to a 
decision of the Canada Employment and Immigra- 
tion Commission, the Canada Employment and In- 
surance Commission, a board of referees or an um- 
pire under the Unemployment Insurance Act or the 
Employment Insurance Act, or 


(ii1) reimbursement of costs incurred in relation to 
an assessment or a decision under the Canada Pen- 
sion Plan or a provincial pension plan as defined in 
section 3 of that Act, 


if with respect to that assessment or decision, as the 
case may be, an amount has been deducted or may be 
deductible under paragraph 60(0) in computing the 
taxpayer’s income; 
Related Provisions: 60(0)— Expense of objection or appeal; 
152(1.2) — Rule applies to determination of losses as well as assessment. 


History: Subpara. 56(1)(1)(ji) amended by 1998, c. 19, subsec. 97(3), 
deemed to have come into force on June 30, 1996. The subpara. formerly 
read: 


(ii) reimbursement of costs incurred in relation to a decision of the 
Canada Employment Insurance Commission, a board of referees or 
an umpire under the Employment Insurance Act, or 


Subpara. 56(1)(1)G1) amended by 1996, c. 23, para. 187(d), to substitute 
“Employment Insurance Act’ for “Unemployment Insurance Act’, in force 
June 30, 1996. 


Para. 56(1)(1) amended by 1996, c. 11, para. 99(c), to substitute “Canada 
Employment Insurance Commission” for “Canada Employment and Im- 
migration Commission”, in force July 12, 1996. 


Interpretation Bulletins: IT-99RS: Legal and accounting fees. 


(1.1) idem — amounts received by the taxpayer in the 
year as an award or a reimbursement in respect of le- 
gal expenses (other than those relating to a division or 
settlement of property arising out of, or on a break- 
down of, a marriage or common-law partnership) paid 
to collect or establish a right to a retiring allowance or 
a benefit under a pension fund or plan (other than a 
benefit under the Canada Pension Plan or a provincial 
pension plan as defined in section 3 of that Act) in re- 
spect of employment; 
Related Provisions: 60(0.1) — Deductions in computing income — le- 
gal expenses in respect of retiring allowances and pension benefits. 
History: Para. 56(1)(1.1) amended by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)common-law partner”. 
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Para. 56(1)(1.1), amended by 1994, c. 7, Sch. VIII (1993, c..24), subsec. 
17(5), to substitute “‘an award or a reimbursement” for “an award or reim- 
bursement” and “arising out of, or on a breakdown of, a marriage” for 
“arising from a marriage or other conjugal relationship” and applicable 
after 1992. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
337R4: Retiring allowances. 


(m) [Repealed] 


' (m) bad debt ‘recovere c 
ele ele — oe amoun 


Technical Notes: New Pp 
vide that a A taxpa er is f 


graph 60(f) of the A 
a preceding taxation 
bad debt deduction fo: 
restrictive covenant tha 


History: Para. 56(1)(m) repealed by 1996, c. 23, s. 172, in force January 
1, 1998. It formerly read: 


(m) training allowance — amounts received by the taxpayer in the 
year as or on account of a training allowance paid to the taxpayer 
under the National Training Act, except to the extent that they were 
paid to the taxpayer as or on account of an allowance for the tax- 
payer’s personal or living expenses while the taxpayer was away 
from home; 


(n) scholarships, bursaries, etc. — the amount, if 
any, by which 


(1) the total of all amounts (other than amounts de- 
scribed in paragraph (q), amounts received in the 
course of business, and amounts received in respect 
of, in the course of or by virtue of an office or em- 
ployment) received by the taxpayer in the year, 
each of which is an amount received by the tax- 
payer as or on account of a scholarship, fellowship 
or bursary, or a prize for achievement in a field of 
endeavour ordinarily carried on by the taxpayer 
(other than a prescribed prize), 


exceeds 


(11) the taxpayer’s scholarship exemption for the 
year computed under subsection (3); 


Related Provisions: 56(1)(p) — Income inclusion — refund of scholar- 
ships, bursaries and research grants; 56(3) — Amount of scholarship ex- 
emption; 60(q)— Refund of income payments; 62(1) — Moving ex- 
penses; 63(3)“earned income’(b), 64(b)(i)(A) — Amount under 56(1)(n) 
is earned income for child care expenses and for attendant deduction; 
115(2)(a)-(b.1), 115(2)(e)(Gi1) — Non-resident’s taxable income earned in 
Canada; 248(1)— Extended meaning of “personal or living expenses”; 
Canada-U.S. Tax Treaty:Art. XX — Students. 


Income Tax Act, Part I, Division B 


History: The portion of para. 56(1)(n) after subpara. (i) amended by 
2001, c. 17, subsec. 39(1), applicable to 2000 et seg. The portion formerly 
read: 


exceeds the greater of $500 and the total of all amounts each of 
which is the lesser of 


(ii) the amount included under subparagraph (i) for the year in 
respect of a scholarship, fellowship, bursary or prize that is to 
be used by the taxpayer in the production of a literary, dramatic, 
musical or artistic work, and 

(iii) the total of all amounts each of which is an expense in- , 
curred by the taxpayer in the year for the purpose of fulfilling 
the conditions under which the amount. described in subpara- 
graph (ii) was received, other than 


(A) personal or living expenses of the taxpayer (except ex- 
penses in respect of travel, meals and lodging incurred by 
the taxpayer in the course of fulfilling those conditions. and 
while absent from the taxpayer’s usual place of residence 
for the period to which the scholarship, fellowship, bursary 
or prize, as the case may be, relates), é 
(B) expenses for which the taxpayer was reimbursed, and) | 
(C) expenses that are otherwise deductible in computing the 
taxpayer’s income; 
That portion of para. 56(1)(n) following subpara. (i) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 32(5), applicable to 1987 et seq. That 
portion formerly read: 
exceeds 
(ii) $500; 
Selected Cases [para. 56(1)(n)]: Jones v. R., [2002] 3 C.T.C. 2483 
(TCC) (Scholarship credited to student’s tuition account was amount 
received); Foulds v. R., [1997] 2 C.T.C. 2660 (TCC) (Prize for outstand- 
ing achievement in music not taxable); Cai v. Canada, [1996] 3 C.T.C. 
2724 (TCC) (Taxpayer’s presence in Canada was more than just as 
student); R. v. Savage, [1983] C.T.C. 393 (SCC) (Award received by em- 
ployee for passing self-improvement. course. was a “prize” for 
achievement); McLaughlin v. MNR, [1978] C.T.C. 602 (FCTD) (Prize for 
achievement not taxable when taxpayer not competing for award); R. v. 
Amyot, [1976] C.T.C. 352 (FCTD) (Grant used sian to advance ca- 
reer of taxpayer is taxable). 


Regulations: 200(2)(a) (information return); 7700 (prescribed prize). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-178R3: Moving ex- 
penses; IT-257R: Canada Council grants; IT-340R: Scholarships, fellow- 
ships, bursaries and research grants — forgivable loans, repayable awards, 
etc.; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit. 


(0) research grants — the amount, if any, by which 
any grant received by the taxpayer in the year to en- 
able the taxpayer to carry on research or any similar 
work exceeds the total of expenses. incurred. by the 
taxpayer in the year for the purpose of carrying on pee 
work, other than 


(1) personal or living expenses of the taxpayer ex- 
cept travel expenses (including the entire amount 
expended for meals and lodging) incurred by the 
taxpayer while away from home in the course of 
carrying on the work, 


(ii) expenses in respect of which the taxpayer has 
been reimbursed, or 


(iii) expenses that are otherwise deductible in com- 
puting the taxpayer’s income for the year; 


Related Provisions: 60(q) — Refund of income payments; 62(1) — 
Moving expenses; 63(3)“earned income’’(b), 64(b)(i)(A) — Amount under 
56(1)(0) is earned income for child care expenses and for attendant deduc- 
tion; 115(2)(b.1), 115(2)(e)(ii) — Non-resident’s taxable income earned in 
Canada; 146(1)‘earned income’”(b) — Amount under 56(1)(o) is earned 
income for RRSP; 248(1) — Extended meaning of “personal or living « ex- 
penses”; Canada-U.S. Tax Treaty:Art. XX — Students. 


Regulations: 200(2)(b) (information return). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-178R3: Moving ex- 
penses; IT-257R: Canada Council grants; IT-340R: Scholarships, fellow- 
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ships, bursaries, business and research grants — forgivable loans and re- 
payable awards, etc. 


(p) refund of scholarships, bursaries and 
research grants — amounts as described in’ para- 
graph 60(q) received by the taxpayer in the year from 
an individual; 
Related Provisions: 56(1)(n) — Scholarships, bursaries, etc.; 60(q) — 
Refund of income payments. 


Interpretation Bulletins: IT-340R: Scholarships, fellowships, bursaries, 
and research grants — forgivable loans and repayable awards. 


(q) education savings. plan payments — 
amounts in respect of a registered education savings 
plan required by section 146.1 to be included in com- 
puting the taxpayer’s income for the year; 


Related Provisions: 146.1(7)— Amounts to be included in benefici- 
ary’s income; 212(1)(r) — RESP payments to non-residents. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


(r) [government] financial assistance — 
amounts received in the year by the taxpayer as 


(i) earnings supplements provided under a project 
sponsored by a government or government agency 
in Canada to encourage individuals to obtain or 
keep employment, 


(11) financial assistance under a program estab- 
lished by the Canada Employment Insurance Com- 
mission under Part II of the Employment Insurance 
Act, or 


(iii) financial assistance under a program that is 


(A) established by a government or government 
agency in Canada or by an organization, 


(B) similar to a program established under Part 
Il of that Act, and 


(C) the subject of an agreement between the 
government, government agency or organiza- 
tion and the Canada Employment Insurance 
Commission because of section 63 of that Act; 


_ Proposed Addition - — — 56(1 \ery(iv) 


(iv) financial assistance provided. under a pro- 
_ gram established by a government, or govern-.. 
ment agency, in Canada that provides i income re-_ 
placement benefits similar to income replacement | 
benefits provided under a program established 
under the Employment Insurance Act. 


decision. The February 27, 2004 draft legislation, subsed AQ) 
will add subpara. 56(1)@)(iv), applicable to 2003, et seq. 


Technical Notes: ‘Paragraph 56(1)(r), requires. ise certain 
amounts received as earnings supplements under government 
sponsored projects or as financial assistance under programs 
established by the Canada Employment Insurance Commission 
or under similar programs established by other government en- 
tities or organizations pursuant to agreements with the Com- 
mission are to be included in computing the recipient’s income. 


In recent years, there have been a number of income replace- 
ment benefits paid under government programs, usually in re- 
sponse to an unforeseen event, or as bridging benefits payable 
until another program is implemented. These income replace- 
ment benefits are generally paid to individuals who are not eli- 
gible for employment insurance (El) benefits either because 
they have not worked enough weeks or because they have oth- 
erwise exhausted their benefits. However, the benefits paid are 
generally calculated by reference to the amounts that the indi- 
vidual would receive under the Employment Insurance Act if 
they were eligible for benefits under that Act. 


Paragraph 56(1)(r) is amended, for the 2003 and subsequent 
taxation years, to clarify that income replacement benefits re- 


S. 56(1)(u) 


ceived under government assistance programs that are similar 
to income replacement payments provided under the Employ- 
ment Insurance Act are to ae) ae in computing the recipi- 
ent’s income. 


Related. Provisions: 56(1)(u)— Inclusion of social assistance pay- 
ments generally (subject to offsetting deduction); 60(n)(iii) — “Deduction 
for amounts repaid”; 63(3)“earned income’”(b), 64(b)(i)(A) — Amount 
under 56(1)(n) is earned income for child care expenses and for attendant 
deduction; 110(1)(g) — Deduction for tuition assistance for adult basic ed- 
ucation; 118.6(1)“qualifying educational program’’(a)(iii) — Financial as- 
sistance does not preclude claim for education credit; 153(1)(s) — With- 
holding of tax at source. 


History: Para. 56(1)(r) added by 1998, c. 19, subsec. 97(4), applicable to 
1993 et seq., except that, in its application before July 1996, para. 56(1)(r) 
shall be read without reference to subparas. (ii) and (ili). 


Regulations: 100(1)“remuneration”(h) (withholding at source). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


(s) grants under prescribed programs — the 
amount of any grant received in the year under a pre- 
scribed program of the Government of Canada relating 
to home insulation or energy conversion by 


(i) the taxpayer, other than a married taxpayer or a 
taxpayer who is in a common-law partnership who 
resided with the taxpayer’s spouse or common-law 
partner at the time the grant was received and 
whose income for the year is less than the tax- 
payer’s spouse’s or common-law partner’s income 
for the year, or 


(11) the spouse or common-law partner of the tax- 
payer with whom the taxpayer resided at the time 
the grant was received, if the spouse’s or common- 
law partner’s income for the year is less than the 
taxpayer’s income for the year 


to the extent that the amount is not required by para- 
graph 12(1)(u) to be included in computing the tax- 
payer’s or the taxpayer’s spouse’s or common-law 
partner’s income for the year or a subsequent year; 


Related Provisions: 13(7.1)(b.1) — Deemed capital cost of certain pro- 
perty; 56(9) — Definition of “income for the year’; 81(1)(g.4) — Exemp- 
tion for 2000-01 heating expenses credit. 


History: Para. 56(1)(s) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’; by Sch. 2, s. 7 to replace 

“spouse’s” with “spouse’s or common-law partner’s”; and'by Sch. 2, s. 12 
to replace to replace “married taxpayer” with “married taxpayer or a tax- 
payer who is in a common-law partnership”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the His- 


tory to 248(1)“common-law partner”. 


Regulations: 224 
program). 


Gnformation return); 5500, 5501 (prescribed 
Interpretation Bulletins: IT-273R2: Government assistance — general 


comments. 


(t) registered retirement income fund — 
amounts in respect of a registered retirement income 
fund required by section 146.3 to be included in com- 
puting the taxpayer’s income for the year; 
Related Provisions: 60.2(1)— Refund of undeducted past service 
AVCs; 139.1(11), (12) — Conversion benefit on demutualization of insur- 
ance corporation; 146.3(5), (5.1), (7) — Benefits taxable; 153(1)(l) — 
Withholding of tax at source; 212(1)(q)— RRIF payments to non- 
residents. 
Regulations: 215 (information return). 
Forms: T1234: Allowable amounts of non-refundable tax credits; T2205: 


Amounts from a spousal or common-law partner RRSP or RRIF to. include 
in income. 


(u) social assistance [welfare] payments — a 
social assistance payment made on the basis of a 
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means, needs or income test and received in the year 

by 
(i) the taxpayer, other than a married taxpayer or a 
taxpayer who is in a common-law partnership who 
resided with the taxpayer’s spouse or common-law 
partner at the time the payment was received and 
whose income for the year is less than the spouse’s 
or common-law partner’s income for the year, or 


(11) the taxpayer’s spouse or common-law partner, 
if the taxpayer resided with the spouse or common- 
law partner at the time the payment was received 
and if the spouse’s or common-law partner’s in- 
come for the year is less than the taxpayer’s in- 
come for the year, 


except to the extent that the payment is otherwise re- 
quired to be included in computing the income for a 
taxation year of the taxpayer or the taxpayer’s spouse 
or common-law partner; 
Related Provisions: 56(1)(r) — Inclusion of social assistance payments 
intended to supplement employment income (with no offsetting deduc- 
tion); 56(9) — Definition of “income for the year”; 81(1)(h) — Exemption 
for payments to foster care givers; 110(1)(f) — Offsetting deduction. 
History: Para. 56(1)(u) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’; by Sch. 2, s. 7 to replace 
“spouse’s” with “spouse’s or common-law partner’s”; and by Sch. 2, s. 12 
to replace to replace “married taxpayer” with “married taxpayer or a tax- 
payer who is in a common-law partnership”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the His- 
tory to 248(1)“common-law partner”. 


The closing words of para. 56(1)(u) amended by 1998, c. 19, subsec. 
97(5), applicable to 1993 et seg. The closing words formerly read: 


except to the extent that the payment is otherwise required to be 
included in computing the income for a taxation year from a busi- 
ness or property of the taxpayer or the taxpayer’s spouse; 


Para. 56(1)(u) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
32(6), applicable to 1982 et seg. Para. 56(1)(u) formerly read: 


(u) a social assistance payment made in the year 
(i) on the basis of a means, needs or income test, and 


(ii) in respect of the taxpayer or of a person who, at the time of 
the payment, is related to the taxpayer or is a person in respect 
of whom any individual was entitled to receive a family allow- 
ance payment under the Family Allowances Act 


and received by 


(iii) the taxpayer, other than a married taxpayer who resides 
with the taxpayer’s spouse at the time of the payment and 
whose income for the year is less than the spouse’s income for 
the year, or 


(iv) the taxpayer’s spouse with whom the taxpayer resides at the 
time of the payment if the spouse’s income for the year is less 
than the taxpayer’s income for the year; 


Regulations: 233 (information return). 


Forms: T4115: T5007 guide — return of benefits; T5007: Statement of 
benefits; T5007 Summ: Summary of benefits. 


(v) workers’ compensation — compensation re- 
ceived under an employees’ or workers’ compensation 
law of Canada or a province in respect of an injury, a 
disability or death; 


Related Provisions: 110(1)(f)(ii) — Offsetting deduction. 


History: Para. 56(1)(v) substituted by 1994, c. 7, Sch. III (1992, c. 1), s. 
13, applicable from February 28, 1992. Para. (v) formerly read: 


(v) workmen’s compensation — compensation received under an 
employee’s or workmen’s compensation law of Canada or a prov- 
ince in respect of an injury, disability or death; 
Selected Cases [para. 56(1)(v)]: Whitney v. R., [2002] 3 C.T.C. 476 
(FCA) (Amounts received pursuant to collective agreement are income 
from employment, not compensation received under compensation law). 


Regulations: 232 (information return). 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-202R2: Employees’ or — workers’ 


compensation. 


Forms: T4115: T5007 guide — return of benefits; T5007: Statement of 
benefits; T5007 Summ: Summary of benefits. 


(w) salary deferral arrangement — the total of all 
amounts each of which is an amount received by the 
taxpayer as a benefit (other than an amount received 
by or from a trust governed by a salary deferral ar- 
rangement) in the year out of or under a salary deferral 
arrangement in respect of a person other than the tax- 
payer except to the extent that the amount, or another 
amount that may reasonably be considered to relate 
thereto, has been included in computing the income of 
that other person for the year or for any preceding tax- 
ation year; 

Related Provisions: 6(1)(i) — Inclusions — salary deferral arrange- 

ment payments; 6(11) — Salary deferral arrangement. 


(x) retirement compensation arrangement — 
any amount, including a return of contributions, re- 
ceived in the year by the taxpayer or another person, 
other than an amount required to be included in that 
other person’s income for a taxation year under para- 
graph 12(1)(n.3), out of or under a retirement compen- 
sation arrangement that can reasonably be considered 
to have been received in respect of an office or em- 
ployment of the taxpayer; 
Related Provisions: 56(11) — Disposition of property by RCA trust; 
60G.1) — Transfer of retiring allowances; 60(t) — Deductions — amount 
included under 56(1)(x); 149(1)(q.1) — RCA trust — exempt from Part I 
tax; 107.2 — Distribution by RCA to beneficiary; 153(1)(q) — Withhold- 
ing of tax at source; 160.3 — Liability in respect of amounts received out 
of or under RCA trust; 207.6(7) — Transfer from RCA to another RCA; 
212(1)G) — Non-resident withholding tax. 


Regulations: 100(1)“remuneration’’(b.1) (withholding at source). 
Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


Forms: T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA 
Summ: Return of distributions from an RCA; T4041: Retirement compen- 
sation arrangements [guide]. 


(y) idem — any amount received or that became re- 
ceivable in the year by the taxpayer as proceeds from 
the disposition of an interest in a retirement compensa- 
tion arrangement; 
Related Provisions: 60(u) — Deductions — amount included under 
56(1)(y); 153(.)(r) — Withholding of tax at source; 214(3)(b.1) — Non- 
resident withholding tax — deemed payments. 
Forms: T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA 
Summ: Return of distributions from an RCA; T4041: Retirement compen- 
sation arrangements [guide]. 


(z) idem — the total of all amounts, including a re- 
turn of contributions, each of which is an amount re- 
ceived in the year by the taxpayer out of or under a 
retirement compensation arrangement that can reason- 
ably be considered to have been received in respect of 
an office or employment of a person other than the 
taxpayer, except to the extent that the amount was 
required 


(i) under paragraph 12(1)(n.3) to be included in 
computing the taxpayer’s income for a taxation 
year, or 


(ii) under paragraph (x) or subsection 70(2) to be 
included in computing the income for the year of a 
person resident in Canada other than the taxpayer; 
and 

Related Provisions: 56(11)— Disposition of property by RCA trust; 


60(t) — Deductions — amount included under 56(1)(z); 153(1)(q) — 
Withholding of tax at source; 212(1)(j) — Non-resident withholding tax. 


Regulations: 100(1)“remuneration’(b.1) (withholding at source). 
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Forms: T4A-RCA: Statement of amounts paid fromsan RCA; T4A-RCA 
Summ: Return of distributions from an RCA; T4041: Retirement compen- 
sation arrangements [guide]. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


(aa) [benefit from registered national arts 
service organization] — the value of benefits re- 
ceived or enjoyed by any person in the year in respect 
of workshops, seminars, training programs and similar 
development programs because of the taxpayer’s 
membership in a registered national arts service 
organization. 

Related Provisions [para. 56(1)(aa)]: 149.1(6.4) — National arts ser- 

vice organizations. 

History: Para. 56(1)(aa) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

32(7), applicable after July 13, 1990. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


Selected Cases [subsec. 56(1)]: Ahmad v. R., [2002] 4 C.T.C. 2497 
(TCC) (General damages not retiring allowance). 


(1.1) Application of subsec. 12.2(11) — The defini- 
tions in subsection 12.2(11) apply to paragraph (1)(d). 
Origin of subsec. 56(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 12.2(11)). 


(2) Indirect payments — A payment or transfer of pro- 
perty made pursuant to the direction of, or with the con- 
currence of, a taxpayer to some other person for the bene- 
fit of the taxpayer or as a benefit that the taxpayer desired 
to have conferred on the other person (other than by an 
assignment of any portion of a retirement pension pursu- 
ant to section 65.1 of the Canada Pension Plan or a com- 
parable provision of a provincial pension plan as defined 
in section 3 of that Act or of a prescribed provincial pen- 
sion plan) shall be included in computing the taxpayer’s 
income to the extent that it would be if the payment or 
transfer had been made to the taxpayer. 


Related Provisions: 56(5) — 56(2) does not apply to income subject to 
income-splitting tax; 74.1—74.5 — Attribution rules; 80.04(5.1) — No 
benefit conferred where debtor transfers property to eligible transferee 
under 80.04; 135(4)“payment’’(c) — Patronage dividend payments; 
212(2), 214(3)(a) — Non-resident withholding tax; 246 — Benefit con- 
ferred on a person. 


Selected Cases [subsec. 56(2)]: Peddle v. R., 2004. CarswellNat 729 
(TCC) (Provision not applicable if double taxation would result); Wong v. 
R., [1999] 2 C.T.C. 2173 (TCC) (Provision not applicable where purpose 
of dividends not to alter value of interest); Minet Inc. vy. R., [1998] 3 
C.T.C. 352 (FCA); rev’ g [1996] 3 C.T.C. 2108 (TCC) (income not income 
where no legal entitlement or control); Neuman v. MNR, [1998] 3 C.T.C. 
177 (SCC); rev’g [1996] 3 C.T.C. 270 (FCA): (Absent fraud or sham, pro- 
vision does not apply to dividends. No general scheme in Act to prevent 
income splitting. Pre-existing entitlement to income is essential element to 
application of provision); Ascot Enterprises v. Canada, [1996] | C.T.C. 
384 (FCA) (Desire to confer benefit is critical to application of provision); 
McClurg v. MNR, {1991] 1 C.T.C. 169 (SCC) (Dividends to wife on sepa- 
rate class of shares not included in taxpayer’s income); Century 21 Ramos 
Realty Inc. et al. v. R., [1987] 1 C.T.C. 340, (sub nom. Ramos v. The 
Queen) (Ont CA); leave to appeal to SCC refused (1987), 44 D.L.R. (4th) 
vii (note) (Conviction for tax evasion; benefit from transactions attributed 
to taxpayer when ultimate remuneration earned by taxpayer through 
corporation); Boardman et al. v. R., [1986] 1 C.T.C. 103 (FCTD); ap- 
pealed to FCA (Dec. 20, 1985), File A-1015-85 (Transfer of houses; net 
fair market value included in transferor’s income); R. v. Hoffman, [1985] 2 
C.T.C. 347 (FCTD) (Amounts withheld from income received by U.S. cit- 
izen working in Canada and forwarded to U.S. government included in 
income); Champ v. R.. [1983] C.T.C. 1 (FCTD) (Indirect benefit from 
payment of dividends included in income); Barbeau v. R., [1981] C.T.C. 
496 (FCTD) (Commissions in lieu of salary paid to holding company were 
income from employment); Fraser Companies Ltd. v. R., [1981] C.T.C. 61 
(FCTD) (Proceeds of sale received from U.S. subsidiary loaned interest- 
free from Canadian parent to subsidiary exempted from Canadian income 
tax constitute loan, not transfer of interest income); Murphy v. R., [1980] 
C.T.C. 386 (FCTD) (Income distributed to wife attributed to taxpayer ex- 
ecutor and beneficiary of father’s estate); McClain Industries of Canada 


S. 56(3)(e)(i)(C) 


Inc. y. R., [1978] C.T.C. 511 (FCTD) (Taxpayer taxable on portion of 
commission assigned to third party); Perrault v. R., [1978] C.T.C. 395 
(FCA) (Renunciation of dividends taxable benefit when extinguishing 
shareholder debt); Nelson v. R., [1974] C.T.C. 360 (FCA) (Dividends not 
indirect payment when issued shares held in trust for members of partner- 
ship in equal shares or when agreement calling for equal equity 
shareholdings); R. v. Quinn, [1973] C.T.C. 258 (FCTD) (Interest on sums 
in scholarship trust fund not received by taxpayer or beneficiary son not 
included in taxpayer’s income); Campeau v. MNR, [1970] C.T.C. 306 
(Exch.) (Amounts paid by operating companies when management com- 
panies not providing services taxable in hands of shareholder-employees). 


Regulations: 7800(1) (prescribed provincial pension plan). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-335R: Indirect pay- 
ments; IT-362R: Patronage dividends; IT-385R2: Disposition of an in- 
come interest in a trust; IT-415R2: Deregistration of registered retirement 
savings plans (archived); IT-432R: Benefits conferred on shareholders. 


1.T. Technical News: No. 16 (Neuman case). 


Advance Tax Rulings: ATR-3: Winding-up of an estate; ATR-14: 
Non-arm’s length interest charges; ATR-15: Employee stock option plan; 
ATR-17: Employee benefit plan — purchase of company shares; ATR- 
22R: Estate freeze using share exchange; ATR-27: Exchange and acquisi- 
tion of interests in capital properties through rollovers and winding-up 
(“butterfly”); ATR-29: Amalgamation of social clubs; ATR-35: Partition- 
ing of assets to get specific ownership (“butterfly”); ATR-36: Estate 
freeze. 


(3) Exemption for scholarships, fellowships, 
bursaries and prizes — For the purpose of subpara- 
graph (1)(n)(i1), a taxpayer’s scholarship exemption for a 
taxation year is the greatest of 


(a) $500, 
(b) the lesser of 
(i) $3,000 and 


(ii) the total of all amounts each of which is the 
amount included under subparagraph (1)(n)(@) in 
computing the taxpayer’s income for the year in re- 
spect of a scholarship, fellowship or bursary re- 
ceived in connection with the taxpayer’s enrolment 
in an educational program in respect of which an 
amount may be deducted under subsection 
118.6(2) in computing the taxpayer’s tax payable 
under this Part for the year, and 


(c) the total of all amounts each of which is the lesser 
of 


(1) the amount included under. subparagraph 
(1)(n)(i) in computing the taxpayer’s income for 
the year in respect of a scholarship, fellowship, 
bursary or prize that is to be used by the taxpayer 
in the production of a literary, dramatic, musical or 
artistic work, and 


(ii) the total of all amounts each of which is an ex- 
pense incurred by the taxpayer in the year for the 
purpose of fulfilling the conditions under which the 
amount described in subparagraph (1) was received, 
other than 


(A) personal or living expenses of the taxpayer 
(except expenses in respect of travel, meals and 
lodging incurred by the taxpayer in the course 
of fulfilling those conditions and while absent 
from the taxpayer’s usual place of residence for 
the period to which the scholarship, fellowship, 
bursary or prize, as the case may be, relates), 


(B) expenses for which the taxpayer is entitled 
to be reimbursed, and 


(C) expenses that are otherwise deductible in 
computing the taxpayer’s income. 
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History: Subsec. 56(3) added by 2001, c. 17, subsec. 39(2), applicable to 
2000 ef seq. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


(4) Transfer of rights to income — Where a taxpayer 
has, at any time before the end of a taxation year, trans- 
ferred or assigned to a person with whom the taxpayer 
was not dealing at arm’s length the right to an amount 
(other than any portion of a retirement pension assigned 
by the taxpayer under section 65.1 of the Canada Pension 
Plan or a comparable provision of a provincial pension 
plan as defined in section 3 of that Act) that would, if the 
right had not been so transferred or assigned, be included 
in computing the taxpayer’s income for the taxation year, 
the part of the amount that relates to the period in the year 
throughout which the taxpayer is resident in Canada shall 
be included in computing the taxpayer’s income for the 
year unless the income is from property and the taxpayer 
has also transferred or assigned the property. 


Related Provisions: 56(5) — 56(4) does not apply to income subject to 
income-splitting tax; 82(2) — Dividends deemed received by taxpayer; 
212(12) — No non-resident withholding tax where income attributed. 


History: Subsec. 56(4) substituted by 1994, c. 21, subsec. 25(3), applica- 
ble to 1992 et seq. That subsec. formerly read: 


(4) Where a taxpayer has, at any time before the end of a taxation 
year (whether before or after the end of 1971), transferred or as- 
signed to a person with whom the taxpayer was not dealing at arm’s 
length the right to an amount (other than any portion of a retirement 
pension assigned by the taxpayer pursuant to section 65.1 of the 
Canada Pension Plan or a comparable provision of a provincial 
pension plan as defined in section 3 of that Act or of a prescribed 
provincial pension plan) that would, if the right thereto had not been 
so transferred or assigned, be included in computing the taxpayer’s 
income for the taxation year because the amount would have been 
received or receivable by the taxpayer in or!in respect of the year, 
the amount shall be included in computing the taxpayer’s income 
for the year unless the income is from property and the taxpayer has 
also transferred or assigned the property. 


Selected Cases [subsec. 56(4)]: De Groote v. R., [1984] C.T.C. 687 
(FCTD) (Dividends assigned by shareholder to company included in com- 
pany’s income); Fraser Companies Ltd. v. R., [1981] C.T.C. 61 (FCTD) 
(Proceeds of sale received from U.S. subsidiary loaned interest-free from 
Canadian parent to subsidiary exempted from Canadian income tax consti- 
tute loan, not transfer of interest income); R. v. Campbell, [1980] C.T.C. 
319 (SCC) (Taxpayer not assigning own money when assigning fees to 
company under arrangement in which fees belong to company); R. v. 
Canadian-American Loan and Investment Corp. Ltd., [1974] C.T.C. 101 
(FCTD) (Income taxable in taxpayer’s hands when profits income from 
business rather than property); R. v. Guay, [1973] C.T.C. 148 (FCTD) 
(Bonus payments held to be taxable income for taxpayer dealing person- 
ally with company). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT- 
499R: Superannuation or pension benefits. 


(4.1) Interest free or low interest loans — Where 


(a) a particular individual (other than a trust) or a trust 
in which the particular individual is beneficially inter- 
ested has, directly or indirectly by means of a trust or 
by any means whatever, received a loan from or be- 
come indebted to 


(i) another individual (in this subsection referred to 
as the “creditor’”’) who 


(A) does not deal at arm’s length with the par- 
ticular individual, and 


(B) is not a trust, or 


(ii) a trust (in this subsection referred to as the 
“creditor trust”) to which another individual (in 


Income Tax Act, Part I, Division B 


this subsection referred to as the “original trans- 
feror’) who 


(A) does not deal at arm’s length with the par- 
ticular individual, 


(B) was resident in Canada at any time in the 
period during which the loan or indebtedness is 
outstanding, and 


(C) is not a trust, 


has, directly or indirectly by means of a trust.or by 
any means whatever, transferred property, and 


(b) it can reasonably be considered that one of the 
main reasons for making the loan or incurring the in- 
debtedness was to reduce or avoid tax by causing in- 
come from 


(i) the loaned property, 


(ii) property that the loan or indebtedness enabled 
or assisted the particular individual, or the. trust in 
which the particular individual is beneficially inter- 
ested, to acquire, or 


(i11) property substituted for property referred to in 
subparagraph (1) or (11) 


to be included in the income of the particular 
individual, 


the following rules apply: 


(c) any income of the particular individual for a taxa- 
tion year from the property referred to in paragraph (b) 
that relates to the period or periods in the: year 
throughout which the creditor or the creditor trust, as 
the case may be, was resident in Canada and the par- 
ticular individual was not dealing at arm’s length with 
the creditor or the original transferor, as the case may 
be, shall be deemed, 


(1) where subparagraph (a)(i) applies, to be income 
of the creditor for that year and not of the particular 
individual except to the extent that 


(A) section 74.1 applies or would, but for sub- 
section 74.5(3), apply, or 


(B) subsection 75(2) applies 
to that income, and 


(ii) where subparagraph (a)(ii) applies, to be in- 
come of the creditor trust for that year and not of 
the particular individual except to the extent that 


(A) subparagraph (i) applies, 


(B) section 74.1 applies or would, but for sub- 
section 74.5(3), apply, or 


(C) subsection 75(2) applies (otherwise than be- 
cause of paragraph (d)) 


to that income; and 


(d) where: subsection 75(2) applies to any of the pro- 
perty referred to in paragraph (b) and subparagraph 
(c)(ii) applies to income from the property, subsection 
75(2) applies after subparagraph (c)(ii) is applied. 


Related Provisions: 56(4.2) — Exception where interest charged; 
56(5) — Exception where kiddie tax applies; 74.4(2) — Transfer or loan 
to corporation; 82(2)— Dividends deemed received by taxpayer; 
96(1.8) — Transfer or loan of partnership interest; 212(12) — No non-res- 
ident withholding tax where income attributed; 248(5) — Substituted pro- 
perty; 248(25) — Meaning of “beneficially interested”; 250(6.1) — Credi- 
tor trust that ceases to exist deemed resident throughout year. 
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History: Subpara. 56(4.1)(b)(ii) substituted by 1994, c. 21, subsec. 25(4), 
applicable to income relating to periods that begin after December 21, 
1992. That subpara. formerly read: 


(ii) property that the loan or indebtedness enabled or assisted the 
particular individual to acquire, or 


That portion of para. 56(4.1)(a) preceding subpara. (i) amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), subsec. 17(6), to delete “(within the meaning 
assigned by subsection 74.5(10))” from after “beneficially interested’, ap- 
plicable after 1990. 


Subsec. 56(4.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
32(8), applicable with respect to income relating to periods commencing 
after 1990. Subsec. 56(4.1) formerly read: 


(4.1) Where an individual has lent property, directly or indirectly by 
means of a trust or by any means whatever, to another individual 
with whom the individual was not dealing at arm’s length and it 
may reasonably be considered that one of the main reasons for. the 
loan was to reduce or avoid tax by causing income from the pro- 
perty or property substituted therefor to be included in the income 
of the other individual, any income for a taxation year from the pro- 
perty or from property substituted therefor that relates to the period 
or periods of the year throughout which the individual was resident 
in Canada and was not dealing at arm’s length with the other indivi- 
dual, shall be deemed to be income of the individual and not of the 
other individual except to the extent that section 74.1 is otherwise 
applicable. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
511R: Interspousal and certain other transfers and loans of property. 


(4.2) Exception — Notwithstanding any other provision 
of this Act, subsection (4.1) does not apply to any income 
derived in a particular taxation year where 


(a) interest was charged on the loan or indebtedness at 
a rate equal to or greater than the lesser of 


(i) the prescribed rate of interest in effect at the 
time the loan was made or the indebtedness arose, 
and 


(ii) the rate that would, having regard to all the cir- 
cumstances, have been agreed on, at the time the 
loan was made or the indebtedness arose, between 
parties dealing with each other at arm’s length; 


(b) the amount of interest that was payable in respect 
of the particular year in respect of the loan or indebt- 
edness was paid not later than 30 days after the end of 
the particular year; and 


(c) the amount of interest that was payable in respect 
of each taxation year preceding the particular year in 
respect of the loan or indebtedness was paid not later 
than 30 days after the end of each of those preceding 
taxation years. 
History: Subsec. 56(4.2) substituted by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 32(8), applicable with respect to income relating to periods com- 
mencing after 1990. Subsec. 56(4.2) formerly read: 
(4.2) Where subsec. (4.1) does not apply — Notwithstanding 
any other provision of this Act, subsection (4.1) does not apply to 
any income derived in a particular taxation, year from lent property 
or from property substituted therefor if 
(a) interest was charged on the loan at a rate equal to or greater 
than the lesser of 
(i) the prescribed rate that was in effect at the time the loan 
was made, and 
(ii) the rate that would, having regard to all circumstances, 
have been agreed on, at the time the loan was made, be- 
tween parties dealing with each other at arm’s length; 
(b) the amount of interest that was payable in respect of the 
particular year in respect of the loan was paid not later than 30 
days after the end of the particular year; and 
(c) the amount of interest that was payable in respect of each 
taxation year preceding the particular year in respect of the loan 
was paid not later than 30 days after the end of each such taxa- 
tion year. 
Regulations: 4301(c) (prescribed rate of interest). 
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Interpretation Bulletins: [T-511R: Interspousal and certain other trans- 
fers and loans of property. 


(4.3) Repayment of existing indebtedness — For 
the purposes of subsection (4.1), where at any time a par- 
ticular property is used to repay, in whole or in part, a 
loan or indebtedness that enabled or assisted an individual 
to acquire another property, there shall be included in 
computing the income from the particular property that 
proportion of the income or loss, as the case may be, de- 
rived after that time from the other property or from pro- 
perty substituted therefor that the amount so repaid is of 
the cost to the individual of the other property, but for 
greater certainty nothing in this subsection shall affect the 
application of subsection (4.1) to any income or loss de- 
rived from the other property or from property substituted 
therefor. 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 56(4.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 32(8), applicable to income relating to periods commencing after 
1990. Subsec. 56(4.3) formerly read: 


(4.3) For the purposes of subsection (4.1), where at any time an in- 
dividual has lent property (in this subsection referred to as the “lent 
property”’) either directly or indirectly, by means of a trust or by any 
other means whatever, to a person, and the lent property or property 
substituted therefor is used 


(a) to repay, in whole or in part, borrowed money with which 
other property was acquired, or 


(b) to reduce an amount payable for other property, 


there shall be included in computing the income from the lent pro- 
perty, or from property substituted therefor, that is so used, that pro- 
portion of the income or loss, as the case may be, derived after that 
time from the other property or from property substituted therefor 
that the fair market value at that time of the lent property, or pro- 
perty substituted therefor, that is so used is of the cost to that person 
of the other property at the time of its acquisition, but for greater 
certainty nothing in this subsection shall affect the application of 
subsection (4.1) to any income or loss derived from the other pro- 
perty or from property substituted therefor. 


Interpretation Bulletins: IT-511R: Interspousal and certain other trans- 
fers and loans of property. 


(5) Exception for split income — Subsections (2), (4) 
and (4.1) do not apply to.any amount that is included in 
computing a specified individual’s split income for a tax- 
ation year. 


History: Subsec. 56(5) added by 2000, c. 19, s. 6, applicable to 2000 er 
seq. 


(6), (7) [Repealed] 


History: Former subsec. 56(5), and subsecs. (6), (7) repealed by 1994, c. 
7, Sch. VIL (1992, c. 48), subsec, 1(1), applicable to 1993 et seq. Subsecs. 
(5) to (7) formerly read: 


(5). Family allowances — An individual who is deemed by subsec- 
tion (6) or (7) to have supported in a particular month of a taxation 
year a person in respect of whom 


(a) a family allowance under the Family Allowances Act, or 


(b) an allowance under a law of a province that provides for 
payment of an allowance similar to the family allowance pro- 
vided under the Family Allowances Act 


is paid for the particular month shall include in computing the indi- 
vidual income for the year an amount equal to the total of all 
amounts each of which is the amount of such an allowance received 
by the individual or the individual’s spouse for a month of the year 
in which the individual is deemed to have supported the person. 


(6) Deemed support — For the purposes of subsection (5) and 
subject to subsection (7), an individual shall be deemed to have sup- 
ported a person in a particular month of a taxation year if 


(a) the person is a child of, or is dependent for support in the 
particular month on, the individual or the individual’s spouse; 
and 
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(b) where the individual is married at the end of the particular 
month, 


(i) the. individual’s income for the year (computed without 
reference to subsection (5) and section 63) exceeds that of 
the individual’s spouse; and 


(1i) the individual’s spouse was not, by reason of a break- 
down of the marriage, living separate and apart from the 
individual at the end of the particular month and for a pe- 
riod of at least 90 days commencing in the year. 


(7) |\dem — For the purposes of subsection (5), where 


(a) an amount is allowed under subsection 118(1) because of 
paragraph 118(1)(b) in computing an individual’s tax payable 
under this Part for a taxation year in respect of a person referred 
to in subsection (5), the individual shall be deemed to be the 
only individual to have supported the person in each month of 
the year and any allowance referred to in subsection (5) that is 
paid in respect of the person for each such month shall be 
deemed to have been received by the individual; and 


(b) an allowance referred to in that subsection is paid in respect 
of a person for a particular month of a taxation year and no 
amount in respect of the allowance would, but for this para- 
graph, be included in computing the income for the year of any 
individual, the individual to whom the allowance is paid shall 
be deemed to have supported the person in the particular month. 


Para. 56(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
32(9), applicable to 1988 et seg. Para. 56(7)(a) formerly read: 


(a) an amount is allowed under subsection 118(1) by reason of para- 
graph 118(1)(b) in computing an individual’s tax payable under this 
Part for a taxation year in respect of a person, the individual shall be 
deemed to be the only individual to have supported the person in 
each month of the year; and 


(8) CPP/QPP benefits for previous years — Not- 
withstanding subsection (1), where 


(a) one or more amounts are received by an individual 
(other than a trust) in a taxation year as, on account of, 
in lieu of payment of or in satisfaction of, any benefit 
under the Canada Pension Plan or a provincial pen- 
sion plan as defined in section 3 of that Act, and 


(b) a portion, not less than $300, of the total of those 
amounts relates to one or more preceding taxation 
years, 


that portion shall, at the option of the individual, not be 
included in the individual’s income. 


Related Provisions: 120.2 — General deferral rule for lump-sum pay- 
ments; 120.3 — CPP/QPP benefits for previous years; 146(1)“earned in- 
come’(b.1) — RRSP — earned income includes amount under 56(8)(a). 


History: The portion of subsec, 56(8) before para. (b) amended by 1998, 
c. 19, subsec. 9(3), applicable to amounts received by an individual after 
1994, other than an individual to whom tax has been remitted under sub- 
sec. 23(2) of the Financial Administration Act in respect of the amounts 
referred to in para. 56(8)(a), as amended. That portion formerly read: 


(8) CPP/QPP disability benefits for previous years — Notwith- 
standing subsection (1), where 


(a) One or more amounts are received by an individual (other 
than a trust) in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, a disability pension under the Can- 
ada Pension Plan or a provincial plan as defined in section 3 of 
that Act, and 


Subsec. 56(8) added by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 32(10), 
applicable with respect to amounts received after 1989. 


Remission Orders: Willard Thorne Remission Order, P.C. 2002-2177 
(remission of an individual’s tax on retroactive lump sum payment of CPP 
benefits). 


(9) Meaning of “income for the year” — For the pur- 
poses of paragraphs (1)(s) and (u), “income for the year” 
of a person means the amount that would, but for those 
paragraphs, paragraphs 60(v.1) and (w) and section 63, be 
the income of that person for the year. 


Income Tax Act, Part I, Division B 


History: Subsec. 56(9) substituted by 1994, c. 7, Sch. VII (1992, c. 48), 
subsec. 1(2), applicable to 1993 et seq. Subsec. 56(9) formerly read: 


(9) Definition of “income for the year” 
paragraphs (1)(s) and (u) and subsection (6), “income for the year” 
of a person means the amount that would, but for those paragraphs, 
subsection (5), paragraphs 60(v.1) and (w) and section 63, be the 
income of that person for the year. 


Subsec. 56(9) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(11), 
to add reference to paragraph 60(v.1), applicable to 1989 et seq. 


(10) Severability of retirement compensation ar- 
rangement — Where a retirement compensation ar- 
rangement is part of a plan or arrangement (in this subsec- 
tion referred to as the “plan”) under which amounts not 
related to the retirement compensation arrangement are 
payable or provided, for the purposes of this Act, other 
than this subsection, 


(a) the retirement compensation arrangement shall be 
deemed to be a separate arrangement independent of 
other parts of the plan of which it is a part; and 


(b) subject to subsection 6(14), amounts paid out of or 
under the plan shall be deemed to have first been paid 
out of the retirement compensation arrangement unless 
a provision in the plan otherwise provides. 


(11) Disposition of property by RCA trust — For 
the purposes of paragraphs (1)(x) and (z), where, at any 
time in a year, a trust governed by a retirement compensa- 
tion arrangement 


(a) disposes of property to a person for consideration 
less than the fair market value of the property at the 
time of the disposition, or for no consideration, 


(b) acquires property from a person for consideration 
greater than the fair market value of the property at the 
time of the acquisition, or 


(c) permits a person to use or enjoy property of the 
trust for no consideration or for consideration less than 
the fair market value of such use or enjoyment, 


the amount, if any, by which such fair market value dif- 
fers from the consideration or, if there is no consideration, 
the amount of the fair market value shall be deemed to be 
an amount received at that time by the person out of or 
under the arrangement that can reasonably be considered 
to have been received in respect of an office or employ- 
ment of a taxpayer. 


Related Provisions: 69(1) — General rule deeming disposition to be at 
fair market value. 


(12) [Repealed] 


History: Subsec. 56(12) repealed by 1997, c. 25, subsec. 8(3), applicable 

to amounts received after 1996. Subsec. (12) formerly read: 
(12) Definition of “allowance” — Subject to subsections 56.1(2) 
and 60.1(2), for the purposes of paragraphs (1)(b), (c) and (c.1) (in 
this subsection referred to as the “former paragraphs”) and 60(b), 
(c) and (c.!) (in this subsection referred to as the “latter 
paragraphs”), “allowance” does not include any amount that is re- 
ceived by a person, referred to in the former paragraphs as “the tax- 
payer” and in the latter paragraphs as “the recipient’, unless that 
person has discretion as to the use of the amount. 


Selected Cases [subsec. 56(12)]: Badeau v. R., [2002] 1 C.T.C. 2627 
(TCC) (Factors considered in determination of amount to be received do 
not bind recipient to spend allowance accordingly). 


Proposed Addition — -56(12) 


(12). Foreign retirement arrangement — If 
amount in respect of a foreign retirement. arrangement 
is, as a result of a transaction, an event or a circum-. 
stance, considered to be distributed to an individual 
under the income tax laws of the country in which the - 
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arrangement is established, the amount is, for the pur- 
pose of paragraph (1)(a), deemed to be received by the 
individual as a payment out of the arrangement in the 


taxation year that includes the time of the transaction, : 


event or circumstance. 


Application: The February 27, 2004 draft legislation, Heh: 
will add subsec. 56(12), applicable to 1998 et seg. except that, for taxa-_ 
tion years that end before 2002, the subsec. is to be read as follows: _ 


(12) For the purpose of. paragraph (1)(a), 
(a) if an amount in respect of a foreign retirement arrange 


ment is considered, under section 408A(d)(3)(C) of the Inter- 


nal Revenue Code of 1986 of the United States (in this : sub- : 
section referred to as the “Code”), to be distri uted to an_ 
individual as a result of a conversion of the arrangement after | 


1998 and before 2002, the amount is deemed to be received 
by the individual as a payment out of the arrangement in the 


_ taxation year that includes the time of the conversion; and 


(b) if an individual received an amount as a payment out of or _ 


under a foreign retirement arrangement in 1998, or an amount — 

_is considered under section 408A(d)(3 C 
distributed to the individual as a 
arrangement in 1998, the individual was | 
the time of the receipt or conversion and the 3 amount is an 
amount to which section uaa of the: Code “ 
D -— : 


(i) the amount is deemed J not to 0 have be eee byt he 
individual, and : . - 


(i) an amount equal to the amount that is Lhehnded ahuel 
section 408A(d)(3)(A)(ili) or 408A(d)(3)(E) of the Code 


in the individual’s gross income for a particular taxable 
year is deemed to be an amount received by the indivi- 
dual, in the taxation year that includes the day on which — 


the particular taxable year begins, as sy payment out of the 


arrangement, where the expressions “gross income” and 
“taxable year” in this subparagraph have the meanings: 
: assigned to tose expressions ae the Code. 


Technical Notes (December 20, 2002): 


cluded in computing the taxpayer’s income as a superannuation 


or pension benefit. An FRA is defined in subsection 248(1) as a_ 


prescribed plan or arrangement. Presently, the only arrange- 
ments prescribed to be an FRA under Regulation 6803 are indi- 
vidual retirement accounts and annuities (IRAs) established 


pursuant to section 408(a), (b) or (h) of the United States’ In- 


ternal Revenue Code of 1986 (referred to as the “Code’”). 


New subsection 56(12) is introduced to require Canadian re- 
sidents who hold IRAs to include in income any amount treated 
under the Code as a distribution from an IRA, to the extent that 
the amount is required to be included in income for U.S. tax 
purposes. New subsection 56(12), among other things, gives 
effect to a proposal that was announced in Finance Canada 
News Release 1998-129, dated December 18, 1998. 


In certain circumstances, the Code provides that an amount is 
to be treated as a distribution from an IRA even though no dis- 
tribution has in fact been made. For example, if an individual 
converts an IRA into a Roth IRA (which is an individual retire- 
ment plan established pursuant to section 408A(b) of the Code) 
simply by amending the plan terms, section 408A(d)(3)(C) of 
the Code treats the converted amount as a distribution from the 
regular IRA and, thus, includible in income for U.S. tax pur- 
poses. For Canadian tax purposes, however, the converted 
amount might not be considered to have been received by the 
individual and, thus, could escape taxation in Canada. Other 
circumstances in which the Code treats a distribution to have 
occurred include borrowing money from an IRA and using an 
IRA as security for a loan. New subsection 56(12) clarifies that 
such “deemed” distributions under the Code are to be treated as 
distributions for Canadian income tax purposes. 


More specifically, subsection 56(12) provides that, for the pur- 
pose of subsection 56(1)(a), an individual is deemed to have 
received an amount as a payment from an FRA where, as a 
result of a transaction, event or circumstance, the income tax 


Ujanse / 
56(1)(a)(i)(C.1) generally requires that payments received bya 
taxpayer from a foreign retirement arrangement (FRA) be in- 
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laws of the foreign country in which the FRA is established 
treats the amount as having been distributed from the FRA to 
the individual. The taxation year in which the individual is 
deemed to have received the amount is the taxation year that 
includes the time of the transaction, event or circumstance. 


Subsection (56(12) applies to the 1998 and subsequent taxation 
years except that, in its application to the 1998 to 2001 taxation 
years, two modifications are made. First, its application is lim- 
ited to circumstances involving the conversion of an IRA into a 
Roth IRA. Second, for conversions of IRAs into Roth IRAs 
that occurred in 1998, the amount and timing of the income 
inclusion in Canada will match the amount and timing in the 
U.S. Under the Code, individuals who converted an IRA into a 
Roth IRA in 1998 were entitled to spread the income inclusion 
over a four-year period. Subsection 56(12) provides for the 
same treatment. However, if an individual became resident in 
Canada after having converted an IRA into a Roth IRA in 
1998, the individual will not be subject to taxation in Canada 
on any amounts relating to the conversion that remain taxable 
for U.S, jax purposes... 


Department. of Finance n news foleiae December 18, 
1998: Qualified RRSP Investments and IRAs 


Finance ‘Minister Paul Martin today announced that he will 
propose changes. to the Income: Tax Act and the Income Tax. 
Regulations to address two issues that have been recently 
raised with the Department of Finance, in the context of retire- 
ment savings decisions currently being made by individuals. 
[First measure now implemented in Reg. 4900(1)(n.1) — ed.] 
The second issue deals with individual retirement accounts 
(IRAs) established under the United States Internal Revenue 
Code. The Minister announced that he will propose an amend- 
ment to the Income Tax Acti in response to recent changes to the 
Code relating to IRAs. . 


The changes to the Code have eanbiced: a new type of IRA, 
known as a Roth IRA. Under the Code, contributions to a Roth 
IRA are not deductible, but investment income accrues tax- free 
cumstances, an individual may convert an ordinary IRA into a 
Roth IRA, but is required to include in computing income for 
the year of conversion the value of the ordinary IRA at the time 
of conversion. If the conversion is made in 1998, the income 
inclusion may be spread out over a four-year period. 


The proposed amendment to the Act would affect Canadian re- 
sidents who convert ordinary IRAs into Roth IRAs. It would 
require that the individual include in income for Canadian tax 
purposes any amount that must be included in income for U.S. 
tax purposes. This would ensure that the conversion amount is 
taxed in Canada, even where the IRA is converted simply by 
amending its terms. It would also ensure that the amount and 
timing of the inclusion in Canada matches the amount and tim- 
ing in the U.S., thus allowing individuals to maximize the use 


of U.S. taxes paid on conversion as foreign tax credits in com- 


puting Canadian income tax payable. 


Mr. Martin noted that the deferral opportunities in the U.S. for 
Roth IRAs are far more generous than the deferral opportuni- 
ties in the U.S. for ordinary IRAs and the deferral opportunities 
in Canada for tax-assisted retirement savings. In particular, 
contributions can be made to a Roth IRA at any age, and there 
is no requirement for payments under a Roth IRA to begin by a 
certain age. Accordingly, there are no plans to provide tax as- 
sistance by way of an exemption from or deferral of taxation in 
Canada on earnings within a Roth IRA. 


For further information: Tax Legislation Division, (613) 992- 
1916; Jean-Michel Catta, Public Affairs and Operations Divi- 
sion, (613) 992-1574. 


Definitions [s. 56]: “allowance” — 56(12); “amount” — 248(1); “anni- 
versary day” — 12.2(11), 56(1.1); “annuity” — 248(1); “arm’s length” — 
251(1); “assessment” — 248(1); “beneficially interested” — 248(25); 
‘borrowed money”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “child” — 252(1); “child support amount”, “commence- 
ment day” — 56.1(4); “common-law partner”, “common-law  partner- 
ship” — 248(1); “consequence of the death” — 248(8); “death benefit” — 
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248(1); “deferred profit sharing plan” — 147(1), 248(1); “employee bene- 
fit plan”, “employment” — 248(1); “estate” 104(1), 248(1);. “foreign 
retirement arrangement” — 248(1), Reg. 6803; “income for the year” — 
56(9); “income-averaging annuity contract” —61(4), 248(1); “indivi- 
dual”, “insurer” — 248(1); “office” — 248(1); “parent” — 252(2); “per- 
son”, “personal or living expenses”, “prescribed” — 248(1); “prescribed 
rate’ — Reg. 4301; “property” — 248(1); “province” — Interpretation 
Act 35(1); “received” — 248(7); “registered education savings plan’ — 
146.1(1), 248(1); “registered retirement income fund” — 146.3(1), 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “regulation” — 
248(1); “related” — 251(2); “resident in Canada’ —- 94(3)(a)(vii), 250; 
“retirement compensation arrangement”, “retiring allowance”, “salary 
deferral arrangement’ — 248(1); “scholarship exemption” — 56(3); 
“specified individual”, “split income” — 120.4(1), 248(1); “superannua- 
tion or pension benefit” — 248(1); “supplementary unemployment benefit 
plan” — 145(1), 248(1); “support amount” — 56.1(4); “taxation year” — 
249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — In- 
terpretation Act 35(1). 


Interpretation Bulletins [s. 56]: IT-495R2: Child care expenses. 


56.1 (1) Support — For the purposes of paragraph 
56(1)(b) and subsection 118(5), where an order or agree- 
ment, or any variation thereof, provides for the payment 
of an amount to a taxpayer or for the benefit of the tax- 
payer, children in the taxpayer’s custody or both the tax- 
payer and those children, the amount or any part thereof 


(a) when payable, is deemed to be payable to and re- 
ceivable by the taxpayer; and 


(b) when paid, is deemed to have been paid to and re- 
ceived by the taxpayer. 


Related Provisions: 60.1(1) — Parallel rule for payer. 


History: Subsec. 56.1(1) amended by 1997, c. 25, subsec. 9(1), applicable 
to amounts received after 1996. Subsec. (1) formerly read: 


56.1 (1) Maintenance — Where a decree, order, judgment or writ- 
ten agreement described in paragraph 56(1)(b) or (c), or any varia- 
tion thereof, provides for the periodic payment of an amount 


(a) to a taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid under an order made by a 
competent tribunal in accordance with the laws of a prov- 
ince, an individual of the opposite sex who is the natural 
parent of a child of the taxpayer, or 


(b) for the benefit of the taxpayer, children in the custody of the 
taxpayer or both the taxpayer and those children, 


the amount or any part thereof, when paid, shall be deemed for the 
purposes of paragraphs 56(1)(b) and (c) to have been paid to and 
received by the taxpayer. 


Subsec. 56.1(1) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, 
applicable (by subsec. 18(2), as amended by 1994, c. 21, s. 134) to 
amounts received under a decree, order or judgment made by a competent 
tribunal after 1992 or under a written agreement entered into after 1992 
other than such a decree, order or judgment, or written agreement, made 
with respect to a marriage breakdown that occurred before 1993. Subsec. 
(1) formerly read: 


56.1 (1) Where, after May 6, 1974, a decree, order, judgment or 
written agreement described in paragraph 56(1)(b), (c) or (c.1), or 
any variation thereof, has been made providing for the periodic pay- 
ment of an amount 


(a) to a taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by 
a competent tribunal after February 10, 1988 in accordance 
with the laws of a province, an individual of the opposite 
sex who 


(A) before the date of the order cohabited with the tax- 
payer in a conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer, or 


(b) for the benefit of the taxpayer, children in the custody of the 
taxpayer or both the taxpayer and those children, 
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the amount or any part thereof, when paid, shall be deemed, for the 
purposes of paragraphs 56(1)(b), (c) and (c.1), to have been paid to 
and received by the taxpayer. 


Interpretation Bulletins: IT-S30R: Support payments. 


(2) Agreement — For the purposes of section 56, this 
section and subsection 118(5), the amount determined by 
the formula 


A-B 
where 


A. is the total of all amounts each of which is an amount 
(other than an amount that is otherwise a support 
amount) that became payable by a person in a taxation 
year, under an order of a competent tribunal or under a 
written agreement, in respect of an expense (other than 
an expenditure in respect of a self-contained domestic 
establishment in which the person resides or an expen- 
diture for the acquisition of tangible property that is 
not an expenditure on account of a medical or educa- 
tion expense or in respect of the acquisition, improve- 
ment or maintenance of a self-contained domestic es- 
tablishment in which the taxpayer described in 
paragraph (a) or (b) resides) incurred in the year or the 
preceding taxation year for the maintenance of a tax- 
payer, children in the taxpayer’s custody or both the 
taxpayer and those children, where the taxpayer is 


(a) the person’s spouse or common-law partner or 
former spouse or common-law partner, or 


(b) where the amount became payable under an or- 
der made by a competent tribunal in accordance 
with the laws of a province, an individual who is 
the parent of a child of whom the person is a natu- 
ral parent, 


and 
Bis the amount, if any, by which 


(a) the total of all amounts each of which is an 
amount included in the total determined for A in 
respect of the acquisition or improvement of a self- 
contained domestic establishment in which the tax- 
payer resides, including any payment of principal 
or interest in respect of a loan made or indebted- 
ness incurred to finance, in any manner whatever, 
such acquisition or improvement 


exceeds 


(b) the total of all amounts each of which is an 
amount equal to '/s of the original principal amount 
of a loan or indebtedness described in paragraph 


(a), 


is, where the order or written agreement, as the case may 
be, provides that this subsection and subsection 60.1(2) 
shall apply to any amount paid or payable thereunder, 
deemed to be an amount payable to and receivable by the 
taxpayer as an allowance on a periodic basis, and the tax- 
payer is deemed to have discretion as to the use of that 
amount. 


Related Provisions: 60.1(2) — Parallel rule for payer; 252(3) — Ex- 
tended meaning of “spouse” and “former spouse”. 


History: Subsec. 56.1(2) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


The portion of subsec. 56.1(2) preceding the formula, the description of A, 
and the closing words of subsec. (2), amended by 1997, c. 25, subsecs. 
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9(2)-(4), applicable to amounts received after 1996. Those portions for- 
merly read: 


(2) For the purposes of paragraphs 56(1)(b) and (c), the amount de- 
termined by the formula 


A is the total of all amounts each of which is an amount (other 
than an amount to which paragraph 56(1)(b) or (c) otherwise 
applies) paid by a person in a taxation year, under a decree, 
order or judgment of a competent tribunal or under a written 
agreement, in respect of an expense (other than an expenditure 
in respect of a self-contained domestic establishment in which 
the person resides or an expenditure for the acquisition of tangi- 
ble property that is not an expenditure on account of a medical 
or education expense or in respect of the acquisition, improve- 
ment or maintenance of a self-contained domestic establishment 
in which the taxpayer described in paragraph (a) or (b) resides) 
incurred in the year or the preceding taxation year for the main- 
tenance of a taxpayer who is 


(a) that person’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a 
competent tribunal in accordance with the laws of a prov- 
ince, an individual of the opposite sex who is the natural 
parent of a child of the person, 


or for the maintenance of children in the taxpayer’s custody or 
both the taxpayer and those children if, at the time the expense 
was incurred and throughout the remainder of the year, the tax- 
payer was living separate and apart from that person, and 


shall, where the decree, order, judgment or written agreement, as 

the case may be, provides that this subsection and subsection 
60.1(2) shall apply to any payment made thereunder, be deemed to 
be an amount paid by that person and received by the taxpayer as an 
allowance payable on a periodic basis. 


Subsec. 56.1(2) substituted by 1994, c. 7, Sch. VUI (1993, c. 24), s. 18, 
applicable (by subsec. 18(2), as amended by 1994, c. 21, s. 134) to 
amounts received under a decree, order or judgment made by a competent 
tribunal after 1992 or under a written agreement entered into after 1992 
other than such a decree, order or judgment, or written agreement, made 
with respect to a marriage breakdown that occurred before 1993. Subsec. 
(2) formerly read: 


(2) For the purposes of paragraphs 56(1)(b), (c) and (c.1), the 
amount, if any, by which 


(a) the total of all amounts each of which is an amount (other 
than an amount to which paragraph 56(1)(b), (c) or (c.1) other- 
wise applies) paid by a person in a taxation year, pursuant to a 
decree, order or judgment of a competent tribunal or pursuant to 
a written agreement, in respect of an expense (other than an ex- 
penditure in respect of a self-contained domestic establishment 
in which the person resides or an expenditure for the acquisition 
of tangible property that is not an expenditure on account of a 
medical or educational expense or in respect of the acquisition, 
improvement or maintenance of a self-contained domestic es- 
tablishment in which the taxpayer described in subparagraph (i) 
or (ii) resides) incurred in the year or the immediately preceding 
taxation year for maintenance of a taxpayer who is 


(i) that person’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by 
a:competent tribunal after February 10, 1988 in accordance 
with the laws of a province, an individual of the opposite 
sex who 


(A) before the date of the order cohabited with the per- 
son in a conjugal relationship, or 


(B) is the natural parent of a child of the person, 


or for the maintenance of children in the taxpayer’s custody or 
both the taxpayer and those children if, at the time the expense 
was incurred and throughout the remainder of the year, the tax- 
payer was living apart from that person 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in- 
cluded in the total determined under paragraph (a) in re- 
spect of the acquisition or improvement of a self-contained 
domestic establishment in which the taxpayer resides, in- 


S. 56.1(4) 


cluding any payment of principal or interest in respect of a 
loan made or indebtedness incurred to finance, in any man- 
ner whatever, such acquisition or improvement 


exceeds 
(ii) the total of all amounts each of which is an amount 


equal to /s of the original principal amount of a loan or in- 
debtedness described in subparagraph (i) 


shall, where the decree, order, judgment or written agreement, as 
the case may be, provides that this subsection and subsection 
60.1(2) shall apply to any payment made pursuant thereto, be 
deemed to be an amount paid by that person and received by the 
taxpayer as an allowance payable on a periodic basis. 


Selected Cases [subsec. 56.1(2)]: Veilleux v. R., [2003] 1 C.T.C. 138 
(FCA) (Not necessary to refer to sections of the Act, provided substance 
contained in agreement); Larsson v. Canada, [1996] 3 C.T.C. 2430 (TCC) 
(Inclusion/deduction process should be favoured in ambiguous or doubtful 
cases). 


Interpretation Bulletins: IT-530R: Support payments. 


(3) Prior payments — For the purposes of this section 
and section 56, where a written agreement or order of a 
competent tribunal made at any time in a taxation year 
provides that an amount received before that time and in 
the year or the preceding taxation year is to be considered 
to have been paid and received thereunder, 


(a) the amount is deemed to have been received there- 
under; and 


(b) the agreement or order is deemed, except for the 
purpose of this subsection, to have been made on the 
day on which the first such amount was received, ex- 
cept that, where the agreement or order is made after 
April 1997 and varies a child support amount payable 
to the recipient from the last such amount received by 
the recipient before May 1997, each varied amount of 
child support received under the agreement or order is 
deemed to have been receivable under an agreement or 
order the commencement day of which is the day on 
which the first payment of the varied amount is re- 
quired to be made. 


Related Provisions: 60.1(3) — Parallel rule for payer. 


History: Subsec. 56.1(3) amended by 1997, c. 25, subsec. 9(5), applicable 
to amounts received after 1996. Subsec. (3) formerly read: 


(3) For the purposes of this section and section 56, where a decree, 
order or judgment of a competent tribunal or a written agreement 
made at any time in-a taxation year provides that an amount re- 
ceived before that time and in the year or the preceding taxation 
year is to be considered to have been paid and received thereunder, 
the amount shall be deemed to have been received thereunder. 


Subsec. 56.1(3) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, 
applicable (by subsec. 18(2), as amended by 1994, c. 21, s. 134), to 
amounts received under a decree, order or judgment made by a competent 
tribunal after 1992 or under a written agreement entered into after 1992 
other than such a decree, order or judgment or written agreement made 
with respect to a marriage breakdown that occurred before 1993. Subsec. 
(3) formerly read: 


(3) For the purposes of this section and section 56, where a decree, 
order or judgment of a competent tribunal or a written agreement 
made at any time in a taxation year provides that an amount re- 
ceived before that time and in the year or the immediately preceding 
taxation year is to be considered as having been paid and received 
pursuant thereto, the following rules apply: 


(a) the amount shall be deemed to have been received pursuant 
thereto; and 


(b) the person who made the payment shall be deemed to have 
been separated pursuant to a divorce, judicial separation or writ- 
ten separation agreement from that person’s spouse or former 
spouse at the time the payment was made and throughout the 
remainder of the year. 


Interpretation Bulletins: IT-530R: Support payments. 


(4) Definitions — The definitions in this subsection ap- 
ply in this section and section 56. 
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“child support amount” means any support amount that 
is not identified in the agreement or order under which it 
is receivable as being solely for the support of a recipient 
who is a spouse or common-law partner or former spouse 
or common-law partner of the payer or who is a parent of 
a child of whom the payer is a natural parent. 


Related Provisions: 60.1(4) — Definition applies to sections 60 and 
60.1; 252(3) — Extended meaning of “spouse” and “former spouse”. 


Interpretation Bulletins: IT-S30R: Support payments. 


“commencement day” at any time of an agreement or 
order means 


(a) where the agreement or order is made after April 
1997, the day it is made; and 


(b) where the agreement or order is made before May 
1997, the day, if any, that is after April 1997 and is the 
earliest of 


(i) the day specified as the commencement day of 
the agreement or order by the payer and recipient 
under the agreement or order in a joint election 
filed with the Minister in prescribed form and 
manner, 


(11) where the agreement or order is varied after 
April 1997 to change the child support amounts 
payable to the recipient, the day on which the first 
payment of the varied amount is required to be 
made, 


(iii) where a subsequent agreement or order is 
made after April 1997, the effect of which is to 
change the total child support amounts payable to 
the recipient by the payer, the commencement day 
of the first such subsequent agreement or order, 
and 


(iv) the day specified in the agreement or order, or 
any variation thereof, as the commencement day of 
the agreement or order for the purposes of this Act. 


Related Provisions: 60.1(4) — 


60.1. 
interpretation Bulletins: IT-530R: Support payments. 


Definition applies to sections 60 and 


“support amount” means an amount payable or receiva- 
ble as an allowance on a periodic basis for the mainte- 
nance of the recipient, children of the recipient or both the 
recipient and children of the recipient, if the recipient has 
discretion as to the use of the amount, and 


(a) the recipient is the spouse or common-law partner 
or former spouse or common-law partner of the payer, 
the recipient and payer are living separate and apart 
because of the breakdown of their marriage or com- 
mon-law partnership and the amount is receivable 
under an order of a competent tribunal or under a writ- 
ten agreement; or 


(b) the payer is a natural parent of a child of the recipi- 
ent and the amount is receivable under an order made 
by a competent tribunal in accordance with the laws of 
a province. 


Related Provisions: 60.1(4) — Definition applies to ss. 60 and 60.1; 


118(5) — No personal credit in respect of person to whom support amount 
payable; 248(1)“exempt income” — Support amount is not exempt in- 
come; 252(3) — Extended meaning of “spouse” and “former spouse”. 


Interpretation Bulletins: IT-530R: Support payments. 


History: The definition “child support amount” in ‘subsec. 56.1(4) 
amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 


mon-law partner”. 


Income Tax Act, Part I, Division B 


Para. (a) of the definition “support amount” in subsec. 56.1(4) amended by 
2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse or common-law 
partner”, and by Sch. 2, s. 9, to replace “marriage” with “marriage or com- 
mon-law partnership”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Subsec. 56.1(4) added by 1997, c. 25, subsec. 9(6), applicable (as 
amended by 1998, c. 19, subsec. 307(1), deemed to have come into force 
on April 25, 1997) after 1996, except that 


(a) a support amount, as defined in subsection 56.1(4) does not in- 
clude an amount 


(i) that was received under a decree, order or judgment of a com- 
petent tribunal, or under a written agreement, that does not have a 
commencement day (within the meaning assigned by that subsec. 
56.1(4)), and 


(ii) that if paid and received would, but for this amendment, not 
be included in computing the income of the recipient of the 
amount; and 


(b) with respect to an amount payable or receivable under a decree, 
order or judgment of a competent tribunal, or under a written agree- 
ment, made after March 27, 1986 and before 1988, the portion of the 
definition “support amount” in subsec. 56.1(4) before paragraph (a) 
shall be read without reference to “the recipient has discretion as to 
the use of the amount, and”. 


Selected Cases [subsec. 56.1(4)]: Fitzpatrick v. R., [2003] 4 C.T.C. 
2350 (TCC) (Paternity agreement sufficient basis for deducting support 
amounts); Mullen v. R., [2003] 3.C.T.C. 2201 (TCC) (Paternity agreement 
and payments thereunder qualified as support amount); Biggs v. R., [2002] 
1 C.T.C. 2295 (TCC) (Retroactive effect given to written agreement). 


Forms: T1157: Election for child support payments; T1158: Registration 
of family support payments. 


Definitions [s. 56.1]: “amount” — 248(1); “child” —252(1); “child 
Sere amount’, “commencement day’ — 56.1(4); “common-law part- 
ner’, “common-law partnership” — 248(1); “corporation” — 248(1), Jn- 
terpretation Act 35(1); “employee benefit plan” — 248(1); “former 
spouse” — 252(3); “individual” — 248(1); “Minister” — 248(1); jRAt: 


99 66. 


ent i are2 2) pDFISON “prescribed”, “principal amount”, “property” — 


248(1); “province” — Interpretation Act. 35(1); “received” — 248(7); 
“self-contained domestic establishment”, “share” — 248(1); “spouse” — 
252(3); “superannuation or pension _ benefit” — 248(1); “support 


amount” — 56.1(4); “taxation year” — 249; 
ten” — Interpretation Act 35(1) [writing]. 


“taxpayer” — 248(1); “writ- 


56.2 Reserve claimed for debt forgiveness — 
There shall be included in computing an individual’s in- 
come for a taxation year during which the individual was 
not a bankrupt the amount, if any, deducted under section 
61.2 in computing the individual’s income for the preced- 
ing taxation year. 


History: S. 56.2 added by 1995, c. 21, s. 19, applicable to taxation years 
that end after February 21, 1994. 


Definitions [s. 56.2]: 
“taxation year” — 249. 


“amount”, “bankrupt”, “individual” — 248(1); 


56.3 Reserve claimed for debt forgiveness — 
There shall be included in computing a taxpayer’s income 
for a taxation year during which the taxpayer was not a 
bankrupt the amount, if any, deducted under section 61.4 
in computing the taxpayer’s income for the preceding tax- 
ation year. 

Related Provisions: 61.4(a)B(ii) — Effect on reserve for subsequent 


year; 87(2)(g) — Amalgamations — carryover of reserve; 
115(1)(a)(@ii.21) — Non-resident’s taxable income earned in Canada. 


History: S. 56.3 added by 1995, c. 21, s. 19, applicable to taxation years 


that end after February 21, 1994. 
Definitions [s. 56.3]: “amount”, “bankrupt” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 

Proposed Addition — 56. A 


Technical Notes: New section 56.4 sets out. aie with re- 
spect to amounts that are received or receivable in respect of a 
restrictive covenant. New section 56.4 reflects changes to the 
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income tax law proposed by the Minister of Finance on Octo- 


ber 7, 2003 (release 2003-049), and it applies to amounts re- | 
ceived or receivable by a taxpayer after October 7, 2003, other — 
than to amounts received by the taxpayer before 2005 under a_ 
grant of a restrictive covenant made in writing on or before Oc- — 
tober 7, 2003 between the taxpayer and a person with whom 


the taxpayer deals at arm’s length. 


In addition to new section 56. 4, there are a aeaiar 
changes to other provisions of the Act, including section 6 (em- 
ployment income), section 56 (amounts to be included in in- 


come), section 60 (other deductions), section 68 (allocation. of 


consideration) and section 212 (Part XI a non-resident _ 
withholding tax) of the Act. The notes accompanying - those 
consequential changes contain additional oe about cee 


change. 


56.4 © Restrictive Govenani= ‘[Non-competition : 
ee es oS 


agreements] — (1) 
definitions apply i in this section. 


Technical bos New subsection 56. 4(1) defines | an ae 
“restrictive covenant’ and a “taxpayer — these 


ble interest’, 
definitions are relevant for the purpose of computing the 
amount, if any, that a taxpayer is required to include in income, 


or in proceeds of disposition in. respect of certain capital pro- _ 
perty, in respect of amounts Teeetved or teceivable for a restric- _ 


tive covenant. 


“eligible interest”, ee a ee means s capital pro- a 


perty of the taxpayer that is _ 


(a) a partnership interest in a parmersip 1 that carries 


on a business; or 


_ (b) a share of the capital stock of a corporation hat / 


carries on a business. 


Technical Notes: “Eligible oo of a ipayer. means 


capital property of the taxpayer that is a partnership interest in 
a partnership that carries on a business, or a share of ie capital 
stock of a corporation that carries on a business. _ 


Related Provisions: 56 ges to poe of cligible 


interest. 


“restrictive covenant”, of a taxpayer, ‘means an agree- 
ment entered into, an undertaking made, or a waiver of 
an advantage or right by the taxpayer (other than an 
agreement or undertaking for the disposition of the tax- 


payer's property), whether legally enforceable or not, 


that affects, or is intended to affect, in any way 
whatever, the acquisition or provision of property or 
services by the taxpayer or by another taxpayer that 
does not deal at arm’s length with the taxpayer. 


Technical Notes: “Restrictive covenant”, of a taxpayer, 
means an arrangement entered into, an undertaking made, or a 
waiver of an advantage or right by a taxpayer (other than an 
arrangement or undertaking for the disposition of the tax- 
payer’s property), that affects, in any way whatever, the acqui- 
sition or provision of property or services by a taxpayer or by 
another taxpayer that does not deal at arm’s length with the 
taxpayer. 

Related Provisions: 68(c) — Allocation of amount to restrictive cov- 
enant must be reasonable. 


“taxpayer” includes a partnership. 


(2) Income —restrictive covenants  [non- 
competition agreements] — There is to be included 
in computing a taxpayer’s income for a taxation year the 
total of all amounts each of which is an amount in re- 
spect of a restrictive covenant of the taxpayer that is re- 
ceived or receivable in the taxation year by the taxpayer 
or by a person not dealing at arm’s length with the tax- 
payer (other than an amount that has been included in 


S. 56.4(3)(€) (iii) 


computing the taxpayer’s income because of this sub- 
section for a preceding taxation year). 

Technical Notes: New subsection 56.4(2) provides that there 
is to be included in computing a taxpayer’ $ income for a taxa- 
tion year amounts in respect of a restrictive covenant that are 
received or receivable in the taxation year by the taxpayer (or 
by a person not dealing at arm’s Jength with the taxpayer). If an 
amount that is receivable is included because of subsection 
56.4(2) in computing a taxpayer’s income in a taxation year, 
the amount will not be included in computing the taxpayer’s 
income in a subsequent year. Subsection 56.4(2) does not apply 


in certain circumstances. described i in subsection (3). 


Related Provisions: 63), G.l) — Employment income inclusion 
from restrictive covenant; 120). 1) — No income inclusion under 
120 Ox); 56. A4GB)— - Exceptions: 60(f) — Deduction for bad debt: 
68(c) — Allocation of amount to restrictive covenant must be reasona- 
ble; a2), (13)(g) — Non-resident withholding tax. 


(3) Non-application of subsection (2) — Subsec- 
tion (2) does not apply to an amount received or receiv- 
able by a taxpayer in a taxation year in respect of a re- 
strictive covenant granted by the taxpayer to a person 
with whom the taxpayer deals at arm’s length (referred 
to in this oon and subsection oO as (he © pur 
nase ) vy 


(a) section 5 or 6 applied to muclude the amount in 
computing the taxpayer” s income for the taxation 
_ year or would have so. applied if the amount had 
__ been received in the taxation year; 


© the amount was required by the description E in 
_ the definition “cumulative eligible capital” in sub- 
section 14(5) to be taken into account in computing 
_ the taxpayer’s cumulative eligible capital in respect 
of a business, the taxpayer and the purchaser elect in 
_ prescribed form to apply this paragraph, and each of 
_ them includes a copy of that form in their income tax 
return for their taxation year that includes the day on 
which the restrictive covenant is agreed to and the 
return is filed with the Minister on or before their 
filing-due date for that - year; or 


_ (c) the amount directly relates to the uxpayer s dis- 
position of property that i is an er interest of the 
taxpayer and 


(1) the disposition i is to the purchaser (or to a per- 
son related to the purchaser), 


(ii) the amount is consideration for an undertak- 
ing by the taxpayer not to provide property or 
services in competition with the property or ser- 
vices provided or to be provided by the purchaser 
(or by a person related to the purchaser), 


(ii) the amount does not exceed the amount de- 
termined by the formula 


A-B 
where 


A is the amount that would be the fair market 
value of the taxpayer’s eligible interest that is 
disposed of if all restrictive covenants that 
may reasonably be considered to relate to a 
disposition of an interest in the business by 
any taxpayer were provided for no considera- 
tion, and 


B is the amount that would be the fair market 
value of the taxpayer’s eligible interest that is 
disposed of if no covenant were granted by 
any taxpayer that held an interest in the 
business, 
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(iv) the amount is included in the tax 
ceeds of disposition, as defined b Ss 
the eet interest, and 


: aie must each incinde 


payer to: a person \ 
(es oe. 


Cnn / 


¢ The amount ‘cannot XCEL 
formula” D 


Whee ieee examp. : 
A is the amount that would b 


eration, and 


“B i ihe amount reat Waald be | 
 taxpayer’s eligible interest that is ; disposed of ifn no cov- 
enant were hes by oe ae ie that — an n interest 

in the business. 


* The amount is inoluded: in tle taxpaye proceeds of ge 
sition of the eligible interest. Ly D 
And 


¢ The taxpayer and the eee of .. restrictive covenant 
elect in prescribed form to apply this exception. In doing 


4 Corrected by Department of Finance Erratum, March 8, 2004. 
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interest in the business by any ap ose 
for no consideration. 


1. Capital gain = oe million! { 
less nil oo cost ie 


account of capital; and — 


(c) if the purchaser’ elected bentlec dboanieta ph oO 
— GBC), and the amount relates to the purchaser’s 
acquisition of property that is, immediately after the © 
acquisition, an eligible interest of the purchaser, to _ 
be included in computing the cost to the PUT RSE of . 


that interest. 


Technical Notes: New subsaclinn: 56 44) Sg eh ale. vans A : 
apply to an amount paid or payable by a purchaser of a restric: 


tive covenant in certain circumstances. 


If the amount paid or payable by a purchaser. of a eb 
covenant is employment income of an employee of the pur- . 
chaser, the amount is considered to be wages paid or pavanle a 


by the purchaser to the employee. 


If the purchaser elected under paragraph (3)(b), the amount 
paid or payable for the restrictive covenant is, for the purposes 
of applying to the purchaser the definition “eligible capital ex- 
penditure” in subsection 14(5) of the Act, to be considered to 
be an outlay incurred by the purchaser on account of capital. 


If the purchaser elected under subparagraph (3)(c)(v), and the 
amount relates to the purchaser's acquisition of property that is, 
immediately after the acquisition, an eligible interest, the 


- Capital expenditure” in sitescetfon’ en : ee ele 
sidered to be an outlay LO » the Like ole on 


| ister of Finance (613) 996-7861; 


S. 56.4 


Or . | draft legislation, ‘ 24. 1. will add 
ived or Tecnvanle by ; a aspen after 


Eee fae in _yonting on or 1 before 
pay’ ee pen with wile ak tax- 


U1 he Eames uiendoietts 
Oa 1 exception: described 


: r income tax purposes. 
| exception to ordinary i in- 


ength disposition of 
cosh are teceivable by 


I on = he corporation. In thee cases, he ae Te- 
e for the ere ae be treated 2 as part of the aa: 


that treated as. shat cn sui ie taxable as vondiney in- 
come. This mechanism, which is described in more detail in the 
attached Daarnd cy se also vee to aueen a of part- 
nership interests. 


These proposals. wie sey to amounts received or oevable 
after today, other than to amounts received before 2005 pursu- 
ant to a written agreement made on or vas ene between 
parties dealing at arm’s length. 


further information: Andrée Hou, Public Affairs and Op- 


cations Advisor: Olfite of the Deputy Prine Minister and Min- 
tpt Harnish, Tax 
Legislation Division, (613) 99024385.) 


Backgrounder: Under ‘the — “proposals announced any 
amounts receivable for granting a restrictive covenant (that is 
not treated as a disposition of property for income tax pur- 
poses) will be taxable as ordinary income. However, excep- 
tions will apply to amounts receivable for a restrictive covenant 
granted in the context of the sale of a business, either directly 
or indirectly through the sale of the shares of a corporation or 
an interest in a partnership. 


In circumstances where a proprietor sells a business, an amount 
receivable by the proprietor for the goodwill of the business 
(eligible capital property) is generally taxable on capital ac- 
count as an eligible capital receipt. This will generally also in- 
clude situations where a restrictive covenant is provided for no 
consideration by a vendor to ensure that the value of that good- 
will is not undermined by subsequent actions of the vendor. 


Treatment on capital account may apply if a taxpayer sells 
shares of a corporation or an interest in a partnership to a party 
dealing at arm’s length, and an amount is receivable by the tax- 
payer for granting a restrictive covenant (that is not property) 
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relating to a business carried on by the corporation or the part- 
nership. In these circumstances, the amount receivable by the 
taxpayer will be taxable on capital account to the extent that 
the taxpayer’s share or partnership interest being disposed of 


would increase in value (when compared to a sale in which the 

taxpayer does not grant a covenant) if no amount were payable ~ 
for the covenant. To that extent, the amount will be treated as _ 
additional sales proceeds from the disposition of the shares OF | 


partnership interest. 


Where an amount is paid for a restrictive covenant in ‘conjunc- 

tion with the acquisition of a business, or of a share or partner- _ 
ship interest, the payer of the amount will be allowed to include © 
the payment in the cost of the eligible capital oo aL 


share/partnership interest. 
Example: 
Assumed facts: 


e Terence and Isabelle each own 50 of 100. common aes of 
X Ltd., which carries on a business. The as cost Pa 


of den shares is nil. 


the sale. 


ceive $900,000. 
Application of paper rales: 
To Isabelle: 


Because no proceeds were decivable . isabelle fora ‘restric- 
tive covenant with respect to the business of X Ltd., her | 
$900,000 in proceeds relate solely to the spose of her 


shares of X Ltd. 


1. Capital gain = $900,000 oa 000 ae less an adj 


cost base). 
2. Ordinary income from covenant = Nil 


To Terence: 


Because Terence will receive $200, 000 for bis restrictive cove- _ 
nant, he may add a portion of those proceeds to the $900,000 ~ 


he is to receive for the sale of his shares of X Ltd. The portion 
of the $200,000 that can be added to those share proceeds is the 
amount by which the value of his share interest would increase 


if the covenant were provided for no consideration (when com- _ 
pared to the value of those shares if no covenant were — 


provided). 


1. Capital gain = $1,000,000 ($1,000,000 of proceed les i : 


adjusted cost base). 
where proceeds of dighostion are: 


¢ $900,000 in proceeds of misposnge for shaics of X Ltd. : 


plus 


* $100,000 of the covenant’s proceeds (which can be Ade 


ded to the proceeds of disposition from the sale of the 
shares), determined as follows: 


Lesser of: 
i. $200,000 (amount receivable) 


it. $100,000 (value by which Terence’s share inter- 
est in X Ltd. would increase if covenant were pro- 
vided for no consideration when compared with a 
sale in which no covenant is granted), computed as 
follows: 


In 2004, a person with whom they deal at arm’s aa Yy 
Ltd., offers to acquire all of the shares of X Ltd. for $2. 
million provided Terence (who has been much more 
closely involved in the management and operations of X _ 
Ltd.’s business) agrees not to compete with the business of — 
Y Ltd. and X Ltd. after the sale. If no covenant is provided, - 
Y Ltd. will pay $1.8 million. Terence and Isabelle agree to” 
accept the offer to sell X Ltd., with the proceeds broken 
down as follows: $1.8 million for shares ($18,000 a share) _ 
plus $200,000 for Terence’s covenant not to compete after 


Of total amounts payable to Terence and ecb Terence 
will receive total proceeds of $1.1 million ($900, 000 for 
shares and $200,000 for his covenant) and Isabelle will te 
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To the extent 
¢ $1 million (50% of $2 million if covenant for no 
consideration) 


exceeds 
¢ $900,000 (50% of $1.8 million if no covennnt granted). 


2. Ordinary income = $100,000 ($200,000 less $100, 000 allo- 
cated to proceeds of disposition for the shares). 

Definitions [s. 56.4]: “amount” — 248(1); “‘arm’s length”: -— 251(1): 
“business” — 248(1); “capital property” — 54, 248(1); “corporation” _— 
248(1), Interpretation Act 35(1); “cumulative eligible capital” — i); 
248(1); “disposition” — 248(1); “eligible interes’ — 36.401), “em- 
ployee”, -“filing-due date”, “Minister” — 248(1); “person”, “pre- / 
scribed”, “property” — 248(1); “purchaser” — 56.4(3); “related” — 
251(2)- (6); “restrictive covenant” — 56.4(1); “share” — as “taxa- 
tion year” — 249; “taxpayer” — 56. 4(1), 248(1). 


57. (1) Certain superannuation or pension bene- 
fits — Notwithstanding subparagraph 56(1)(a)(i), there 
shall be included in computing the income of a taxpayer 
in respect of a payment received by the taxpayer out of or 
under a superannuation or pension fund or plan the in- 
vestment income of which has at some time been exempt 
from taxation under the Income War Tax Act by reason of 
an election for such exemption by the trustees or corpora- 
tion administering the fund or plan, only that part of the 
payment that remains after deducting the proportion 
thereof 


(a) that the total of the amounts paid by the taxpayer 
into or under the fund or plan during the period when 
its income was exempt by reason of that election is of 
the total of all amounts paid by the taxpayer into or 
under the fund or plan, or 


(b) that the total of the amounts paid by the taxpayer 
into or under the fund or plan during the period when 
its income was exempt by reason of that election to- 
gether with simple interest on each amount so paid 
from the end of the year of payment thereof to the 
commencement of the superannuation allowance or 
pension at 3% per annum is of the total of all amounts 
paid by the taxpayer into or under the fund or plan to- 
gether with simple interest, computed in the same 
manner, on each amount so paid, 


whichever is the greater. 


Related Provisions: 57(2)-(4)—Exceptions and __ limitations; 
212(1)(h)(iv) — Parallel exemption from non-resident withholding tax. 


(2) Exception — This section does not apply in respect 
of a payment received by a taxpayer out of or under a 
superannuation or pension fund or plan if the taxpayer 
made no payment into or under the fund or plan. 


(3) Limitation — Where a payment, to which subsection 
(1) would otherwise be applicable, is received by a tax- 
payer out of or under a superannuation or pension fund or 
plan in respect of a period of service for part only of 
which the taxpayer made payments into or under the fund 
or plan, subsection (1) is applicable only to that part of 
the payment which may reasonably be regarded as having 
been received in respect of the period for which the tax- 
payer made payments into or under the fund or plan and 
any part of the payment which may reasonably be re- 
garded as having been received in respect of a period for 
which the taxpayer made no payments into or under the 
fund or plan shall be included in computing the tax- 
payer’s income for the year without any deduction 
whatever. 


(4) Certain payments from pension plan — Where 
a taxpayer, during the period from August 15, 1944 to 
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December 31, 1945, made a contribution in excess of 
$300 to or under a registered pension plan in respect of 
services rendered by the taxpayer before the taxpayer be- 
came a contributor, there shall be included in computing 
the taxpayer’s income in respect of a payment received by 
the taxpayer out of or under the plan only that part of the 
payment that remains after deducting the proportion 
thereof that the contribution so made minus $300 is of the 
total of the amounts paid by the taxpayer to or under the 
plan. 

Related Provisions: 212(1)(h)(iv) — Parallel benefits — non-residents. 


(5) Payments to widow, etc., of contributor — 
Where, in respect of the death of a taxpayer who was a 
contributor to or under a superannuation or pension fund 
or plan described in subsection (1) or (4), a payment is 
received by a person in a taxation year out of or under the 
fund or plan, there shall be included in computing the in- 
come of that person for the year in respect thereof only 
that part of the payment that would, if the payment had 
been received by the taxpayer in the year out of or under 
the fund or plan, have been included by virtue of this sec- 
tion in computing the income of the taxpayer for the year. 
Definitions [s. 57]: “amount” — 248(1); “corporation” — 248(1), Inter- 
pretation Act 35(1); “registered pension plan”, “superannuation or pension 
benefit” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 57]: IT-499R: Superannuation or pension 
benefits. 


58. (1) Government annuities and like annuities — 
In determining the amount that shall be included in com- 
puting the income of a taxpayer in respect of payments 
received by the taxpayer in a taxation year under con- 
tracts entered into before May 26, 1932 with the Govern- 
ment of Canada or annuity contracts like those issued 
under the Government Annuities Act entered into before 
that day with the government of a province or a corpora- 
tion incorporated or licensed to carry on an annuities bus- 
iness in Canada, there may be deducted from the total of 
the payments received the lesser of 


(a) the total of the amounts that would have been so 
received if the contracts had continued in force as they 
were immediately before June 25, 1940, without the 
exercise of any option or contractual right to enlarge 
the annuity by the payment of additional sums or pre- 
miums unless those additional sums or premiums had 
been paid before that day, and 


(b) $5,000. 


Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(2) Annuities before 1940—JIn determining the 
amount that shall be included in computing the income of 
a taxpayer in respect of payments received by the tax- 
payer in a taxation year under annuity contracts entered 
into after May 25, 1932, and before June 25, 1940, with 
the Government of Canada or annuity contracts like those 
issued under the Government Annuities Act entered into 
during that period with the government of a province or a 
corporation incorporated or licensed to carry on an annui- 
ties business in Canada, there may be deducted from the 
total of the payments received the lesser of 


(a) the total of the amounts that would have been re- 
ceived under the contracts if they had continued in 
force as they were immediately before June 25, 1940, 
without the exercise of any option or contractual right 
to enlarge the annuity by the payment of additional 
sums or premiums unless such additional sums or pre- 
miums had been paid before that day, and 
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(b) $1,200. 


Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(3) Limitation — Where a taxpayer has received annuity 
payments in respect of which the taxpayer would other- 
wise be entitled to make deductions under both subsection 
(1) and subsection (2), 


(a) if the amount deductible under subsection (1) is 
$1,200 or more, [the taxpayer] may not make a deduc- 
tion under subsection (2); and 


(b) if the amount deductible under subsection (1) is 
less than $1,200, the taxpayer may make one deduc- 
tion computed as though subsection (2) applied to all 
contracts entered into before June 25, 1940. 


Related Provisions: 58(4) — Capital element. 


(4) Capital element — The amount remaining after de- 
ducting from the total of the annuity payments to which 
this section applies received in a taxation year the deduc- 
tions permitted by subsection (1), (2) or (3) shall be 
deemed to be the annuity payment in respect of which the 
capital element is deductible under paragraph 60(a). 


(5) Spouses [or common-law partners] — Where a 
taxpayer and the taxpayer’s spouse or common-law part- 
ner each received annuity payments in respect of which 
they may deduct amounts under this section, the amount 
deductible shall be computed as if their annuities be- 
longed to one person and may be deducted by either of 
them or be apportioned between them in such manner as 
is:agreed to by them or, in case of disagreement, as the 
Minister determines. 

History: Subsec. 58(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 


seq:, in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


Subsec. 58(5) substituted by 1994, c. 7, Sch. VII (1993, c. 24), s. 19, 
applicable after 1992. Subsec. 58(5) formerly read: 


(5) Husband and wife — Where a husband and wife have each re- 
ceived annuity payments in respect of which they may make a de- 
duction under this section, the amount deductible shall be computed 
as if their annuities belonged to one person and may be deducted by 
either of them or apportioned between them in such manner as may 
be agreed by them or, in case of disagreement, as the Minister may 
determine. 


(6) Pension benefits — This section does not apply to 
superannuation or pension benefits received out of or 
under a registered pension plan. 


(7) Enlargement of annuity — For the purpose of this 
section, an annuity shall be deemed to have been enlarged 
on or after June 25, 1940, if what is payable under the 
contract has, at any such time, been increased whether by 
increasing the amount of each periodic payment, by in- 
creasing the number of payments or otherwise. 
Definitions [s. 58]: “amount”, “annuity”, “business”, “common-law 
partner” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); 
“Minister” — 248(1); “province” — /nterpretation Act 35(1); “registered 
pension plan” — 248(1); “superannuation or pension benefit” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


59. (1) Consideration for foreign resource pro- 
perty — Where a taxpayer has disposed of a foreign re- 
source property, there shall be included in computing the 
taxpayer's income for a taxation year the amount, if any, 
by which 
(a) the portion of the taxpayer’s proceeds of disposi- 
tion from the disposition of the property that becomes 
receivable in the year 
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exceeds 
(b) the total of 


(i) all amounts each of which is an outlay or ex- 
pense made or incurred by the taxpayer for the pur- 
pose of making the disposition that was not other- 
wise deductible for the purposes of this Part, and 


(ii) where the property is a foreign resource pro- 
perty in respect. of a country, the amount desig- 
nated under this subparagraph in prescribed form 
filed with the taxpayer’s return of income for the 
year in respect of the disposition. 
Related Provisions: 59(1.1) — Look-through rule for partnerships; 
66.21(1)“cumulative foreign resource expense”F(a)— Amount under 
59(1)(b)(41); 72(2) — Election by legal representative and transferee re 
reserves; 87(2)(p) — Consideration for resource property . disposition; 
96(1)(d)(i) — Partnerships —— no deduction for resource expenses; 
104(5.2) — Trusts — 21-year deemed disposition; 248(1)‘foreign re- 
source property” — Meaning of foreign resource property in respect of a 
country. 


History: Subsec. 59(1) amended by 2001, c. 17, subsec. 40(1), applicable 
to taxation years that begin after 2000. It formerly read: 


(1) Where a taxpayer has disposed of a foreign resource property, 
the amount, if any, by which the taxpayer’s proceeds of disposition 
therefrom exceed any outlays or expenses made or incurred by the 
taxpayer for the purpose of making the disposition and that were not 
otherwise deductible for the purposes of this Part shall be included 
in computing the taxpayer’s income for a taxation year to the extent 
that the proceeds become receivable in that year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(1.1) Partnerships [look-through rule] — Where a 
taxpayer is a member of a partnership in a fiscal period of 
the partnership, the taxpayer’s share of the amount that 
would be included under subsection (1) in respect of a 
disposition of a foreign resource property in computing 
the partnership’s income for a taxation year if the partner- 
ship were a person, the fiscal period were a taxation year, 
subsection (1) were read without reference to subpara- 
graph (1)(b)(ii) and section 96 were read without refer- 
ence to paragraph 96(1)(d) 1s deemed to be proceeds of 
disposition that become receivable by the taxpayer at the 
end of the fiscal period in respect of a disposition of the 
property by the taxpayer. | 

Related Provisions: 66.2(6) — Parallel rule for CCDE; 66.4(6) — Par- 
allel rule for CCOGPE. 


History: Subsec. 59(1.1) added by 2001, c. 17, subsec. 40(1), applicable 
to fiscal periods that begin after 2000. 


(2) Deduction under former section 64 in 
preceding year — There shall be included in comput- 
ing a taxpayer’s income for a taxation year any amount 
that has been deducted as a reserve under subsection 
64(1), (1.1) or (1.2) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, in computing the 
taxpayer's income for the immediately preceding taxation 
year. 

Related Provisions: 66(5) — Dealers; 85(1) — Transfer of property to 
corporation by shareholder; 85(2) — Transfer of property to corporation 
from partnership; 88 — Winding-up; 115(4) — Non-resident’s income 
earned on Canadian resource property. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3), (3.1L) [Repealed under former Act] 


Selected Cases [subsec. 59(3.1)]: De Luca v. MNR, [1991] 2 C.T.C. 
243 (FCA) (Income from payment of balance of purchase price on trans- 
action completed prior to 1972 validly assessed in year of receipt). 


(3.2) Recovery of exploration and development 
expenses — There shall be included in computing a 
taxpayer’s income for a taxation year 


(a) any amount referred to in paragraph 66(12.4)(b); 
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(b) any amount referred to in subsection 66.1(1); 
(c) any amount referred to in subsection 66.2(1); 
(c.1) any amount referred to in subsection 66.21(3); 


(d) any amount referred to in subparagraph 

66(10.4)(b)(i);, and 

(e) any amount referred to in paragraph 66(10.4)(c). 
Related Provisions: 66(5) — Dealers; 66.21(1)“cumulative foreign re- 
source expense”B — Amount under 59(3.2)(c.1); 66.21(3) — Amount to 
be included in income; 96(1)(d)(i) — Partnerships — no deduction for re- 
source expenses; 104(5.2)— Trusts — 21-year deemed disposition; 
110.6(1) — “investment income”; 115(1)(a)(iii.1) — Non-resident’s taxa- 
ble income earned. in Canada; 125.11 — Resource rate reduction 2003-06. 


History: Para. 59(3.2)(c.1) added by 2001, c. 17, subsec. 40(2), applica- 
ble to taxation years that begin after 2000. 


I.T. Application Rules: 29(11)(b)(iv); 29(12)(b)(iv) (undeducted ex- 
penses incurred before 1972). 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(3.3) Amounts to be included in income — There 
shall be included in computing a taxpayer’s income for a 
taxation year 


(a) 331% of the total of all amounts, each of which is 
the stated percentage of 


(i) an amount that became receivable by the tax- 
payer after December 31, 1983 and in the year 
(other than an amount that would have been a Ca- 
nadian oil and gas exploration expense if it had 
been an expense incurred by the taxpayer at the 
time it became receivable), 


(ii) an amount that became receivable by the tax- 
payer after December 31, 1983 and in the year that 
would have been a Canadian oil and gas explora- 
tion expense. described in paragraph (c) or (d) of 
the definition “Canadian exploration expense” in 
subsection 66.1(6) in respect of a qualified tertiary 
oil recovery project if it had been an expense in- 
curred by the taxpayer at the time it became receiv- 
able, or 


(111) 30% of an amount that became receivable by 
the taxpayer in the year and in 1984 that would 
have been a Canadian oil and gas exploration ex- 
pense (other than an expense described in para- 
graph (c) or. (d) of the definition “Canadian explo- 
ration expense” in subsection 66.1(6) in respect of 
a qualified tertiary oil recovery project) incurred in 
respect of non-conventionai lands if it had been an 
expense incurred by the taxpayer at the time it be- 
came receivable 


and in respect of which the consideration given by the 
taxpayer was a property (other than a share, deprecia- 
ble property of a prescribed class or a Canadian re- 
source property) or services the cost of which may 
reasonably be regarded as having been an expenditure 
that was added in computing the earned depletion base 
of the taxpayer or in computing the earned depletion 
base of a predecessor where the taxpayeris a succes- 
sor corporation to the predecessor; 


(b) 33'4% of the total of all amounts, each of which is 
the stated percentage of an amount in respect of a dis- 
position of depreciable property of a prescribed class 
(other than a disposition of such property that had 
been used by the taxpayer to any person with whom 
the taxpayer was not dealing at arm’s length) of the 
taxpayer after December 11, 1979 and in the year, the 
capital cost of which was added in computing the 
earned depletion base of the taxpayer or of a person 
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with whom the taxpayer was not dealing at arm’s 
length or in computing the earned depletion base of a 
predecessor where the taxpayer is a successor corpora- 
tion to the predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, 
the person with whom the taxpayer was not dealing 
at arm’s length or the predecessor, as the case may 
be, computed as if no amount had been added 
thereto by virtue of paragraph 21(1)(b) or subsec- 
tion 21(3); 7 
(c) 333% of the total of all amounts, each of which is 
an amount in respect of a disposition of depreciable 
property of a prescribed class that is bituminous sands 
equipment (other than a disposition of such property 
that had been used by the taxpayer to any person with 
whom the taxpayer was not dealing at arm’s length) of 
the taxpayer after December 11, 1979 and before 1990 
and in the year, the capital cost of which was added in 
computing the supplementary depletion base of the 
taxpayer or of a person with whom the taxpayer was 
not dealing at arm’s length or in computing the sup- 
plementary depletion base of a predecessor where the 
taxpayer is a successor corporation to the predecessor, 
that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(11) the capital cost of the property to the taxpayer, 
the person with whom the taxpayer was not dealing 
at arm’s length or the predecessor, as the case may 
be, computed as if no amount had been added 
thereto by virtue of paragraph 21(1)(b) or subsec- 
tion 21(3); 


(d) 50% of the total of all amounts, each of which is 
an amount in respect of a disposition of depreciable 
property of a prescribed class that 1s enhanced recov- 
ery equipment (other than a disposition of such pro- 
perty that had been used by the taxpayer to any person 
with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer after December 11, 1979 and 
before 1990 and in the year, the capital cost of which 
was added in computing the supplementary depletion 
base of the taxpayer or of a person with whom the tax- 
payer was not dealing at arm’s length or in computing 
the supplementary depletion base of a predecessor 
where the taxpayer is a successor corporation to ‘the 
predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, 
the person with whom the taxpayer was not dealing 
at arm’s length or the predecessor, as the case may 
be, computed as if no amount had been added 
thereto by virtue of paragraph 21(1)(b) or subsec- 
tion 21(3); 
(e) 667/3% of the total of all amounts, each of which is 
an amount that became receivable by the taxpayer af- 
ter December 11, 1979 and before 1990 and in the 
year and in respect of which the consideration given 
by the taxpayer was a property (other than a share or a 
Canadian resource property) or services the cost of 
which may reasonably be regarded as having been an 
expenditure in connection with an oil or gas well in 
respect of which an amount was included in comput- 
ing the taxpayer’s frontier exploration base or in com- 
puting the frontier exploration base of a predecessor 
where the taxpayer is a successor corporation to the 
predecessor; and 
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(f) 33'39% of the total of all amounts, each of which is 
the stated percentage of an amount that became receiv- 
able by the taxpayer after April 19, 1983 and in the 
year and in respect of which the consideration given 
by the taxpayer was a property (other than a share, de- 
preciable property of a prescribed class or a Canadian 
resource property) or services the cost of which may 
reasonably be regarded as having been an expenditure 
that was included in computing the mining exploration 
depletion base of the taxpayer or in computing the 
mining exploration depletion base of a specified pred- 
ecessor of the taxpayer. 
Related Provisions: 66(5) — Dealers; 66.1(2) — Deduction for princi- 
pal business corporation; 87(1.2) — Amalgamation — continuing corpo- 
ration; 88(1.5) — Winding-up — Parent deemed continuation of 
subsidiary. 


Regulations: 1105 (classes in Schedule II are prescribed). 


(3.4) Definitions — For the purposes of this subsection 
and subsection (3.3), 


“‘specified predecessor” of a taxpayer means a person 
who is a predecessor of 


(a) the taxpayer, or 


(b) a person who is a specified predecessor of the 
taxpayer; 


“stated percentage” means 


(a) in respect of an amount described in paragraph 
(3.3)(a) or (f) that became receivable by a taxpayer, 


(1) 100% where the amount became receivable 
before July, 1988, 


(ii) 50% where the amount became receivable after 
June, 1988 and before 1990, and 


(111) 0% where the amount became receivable after 
1989, and 


(b) in respect of the disposition described in paragraph 
(3.3)(b) of a depreciable property of a taxpayer, 


(i) 100% where the property was disposed of 
before July, 1988, 


(i1) 50% where the property was disposed of after 
June, 1988 and before 1990, and 


(111) 0% where the property was disposed of after 
1989; 


Related Provisions: 59(3.5) — Variation of stated percentage. 


‘“‘successor corporation” means a corporation that has at 
any time after November 7, 1969 acquired, by purchase, 
amalgamation, merger, winding-up or otherwise (other 
than pursuant to an amalgamation that is described in sub- 
section 87(1.2) or a winding-up to which the rules in sub- 
section 88(1) apply), from another person (in this subsec- 
tion and subsection (3.3) referred to as the “‘predecessor’’) 
all or substantially all of the Canadian resource properties 
of the predecessor in circumstances in which any of sub- 
section 29(25) of the Income Tax Application Rules and 
subsections 66.7(1) and (3) to (5) apply to the 
corporation. 


(3.5) Variation of stated percentage — Notwith- 
standing the definition “stated percentage” in subsection 
(3.4), where 


(a) an amount became receivable by a taxpayer within 
60 days after the end of 1989 in respect of a disposi- 
tion of property or services, and 


(b) the person to whom the disposition was made is a 
corporation that, before the end of 1989, had issued, or 
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had undertaken to issue, a flow-through share and the 
corporation renounces under subsection 66(12.66), ef- 
fective on December 31, 1989, an amount in respect of 
Canadian exploration expenses that includes an expen- 
diture in respect of the amount referred to in paragraph 


(a), 


the stated percentage in respect of the amount described 
in paragraph (a) shall be 50%. 


(4) [Repealed under former Act] 


(5) Definition of “proceeds of disposition” — In 
this section, “proceeds of disposition” has the meaning 
assigned by section 54. 


History: Subsec. 59(5) amended by 2001, c. 17, s. 40(3), applicable to 
transactions and events that occur after December 23, 1998. It formerly 
read: 


(5) In this section, “disposition” and “proceeds of disposition” have 
the meanings assigned by section 54. 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(6) Definitions in regulations under section 65 — 
In this section, “bituminous sands equipment”, “Canadian 
oil and gas exploration expense”, “earned depletion 
base’, “enhanced recovery equipment’, “frontier explora- 
tion base”, “mining exploration depletion base”, “non- 
conventional lands”, “qualified tertiary oil recovery pro- 
ject” and “supplementary depletion base” have the mean- 
ings assigned by regulations made for the purposes of 


section 65. 
Regulations [subsec. 59(6)]: Part XII (Reg. 1206(1) and others). 


Definitions [s. 59]: “amount” — 248(1); “bituminous sands equip- 
ment” — 59(6), Reg. 1206(1); ‘“‘arm’s. length” — 251(1); “Canada” — 
255; “Canadian exploration expense” — 66.1(6), 248(1); “Canadian oil 
and gas exploration expense” — 59(6), Reg. 1206(1); “Canadian resource 
property” — 66(15), 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “disposition” — 248(1); 
“earned depletion base” — 59(6), Reg. 1202(1), Reg. 1205(1); “enhanced 
recovery equipment” — 59(6), Reg. 1206(1); “fiscal period” — 249.1; 
“flow-through share’, “foreign resource property” — 66(15), 248(1); “for- 
eign resource property in respect of a country” — 248(1); “frontier explo- 
ration base” —59(6), Reg. 1207(2); “mining exploration depletion 
base” — 59(6), Reg. 1203(2), (3); “non-conventional lands” — 59(6), 
Reg. 1206(1); “oil or gas well” —248(1); “person”, “prescribed” — 
248(1); “proceeds of disposition” — 54, 59(5); “property”, “share” — 
248(1); “qualified tertiary oil recovery project” — 59(6), Reg. 1206(1); 
“specified predecessor’ — 59(3.4); “stated percentage” — 59(3.4); “suc- 
cessor corporation” — 59(3.4); “supplementary. depletion base” — 59(6), 
Reg. 1212(2)-(4); “taxation year” — 249; “taxpayer” — 248(1). 


59.1 Involuntary disposition of resource pro- 
perty — Where in a particular taxation year an amount is 
deemed by subsection 44(2) to have become receivable 
by a taxpayer as proceeds of disposition described in par- 
agraph (d) of the definition “proceeds of disposition” in 
section 54 of any Canadian resource property and the tax- 
payer elects, in the taxpayer’s return of income under this 
Part for the year, to have this section apply to those pro- 
ceeds of disposition, 


(a) there shall be deducted in computing the taxpayer’s 
income for the particular year such amount as the tax- 
payer may claim, not exceeding the least of, 


(1) the total of all those proceeds so becoming re- 
ceivable in the particular year by the taxpayer to 
the extent that they have been included in the 
amount referred to in paragraph (a) of the descrip- 
tion of F in the definition “cumulative Canadian 
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development expense” in subsection 66.2(5) or in 
paragraph (a) of the description of F in the defini- 
tion “cumulative Canadian oil and gas property ex- 
pense” in subsection 66.4(5) in respect of the 
taxpayer, 


(ii) the amount required to be included in comput- 
ing the taxpayer’s income for the particular year by 
virtue of paragraph 59(3.2)(c), and 


(iii) the taxpayer’s income for the particular year 
determined without reference to this section; 


(b) the amount, if any, by which 
(i) the amount deducted under paragraph (a) 
exceeds 


(ii) the total of such of the Canadian exploration 
expenses, Canadian development expenses and Ca- 
nadian oil and gas property expenses made or in- 
curred by the taxpayer in the taxpayer’s ten taxa- 
tion years immediately following the particular 
year as were designated by the taxpayer in the tax- 
payer’s return of income for the year in which the 
expense was made or incurred, 


shall be included in computing the taxpayer’s income 
for the particular year and, notwithstanding subsec- 
tions 152(4) and (5), such reassessment of the tax- 
payer’s tax, interest or penalties for any year shall be — 
made as is necessary to give effect to such inclusion; 
and 


(c) any Canadian exploration expense, Canadian de- 
velopment expense or Canadian oil and gas property 
expense made or incurred by the taxpayer and desig- 
nated in the taxpayer’s return of income in accordance 
with subparagraph (b)(i1) shall (except for the pur- 
poses of subsections 66(12.1), (12.2), (12.3) and 
(12.5) and for the purpose of computing the taxpayer’s 
earned depletion base within the meaning assigned by 
regulations made for the purposes of section 65) be 
deemed not to be a Canadian exploration expense, a 
Canadian development expense or a Canadian oil and 
gas property expense, as the case may be, of the 
taxpayer. 


Related Provisions: 66(18) — Members of partnerships. 


History: That portion of s. 59.1 preceding para. (a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), s. 33, applicable with respect to amounts deemed 
to have become receivable in taxation years beginning after 1984. That 
portion formerly read: 


59.1 Involuntary disposition of resource property — Where in a 
particular taxation year an amount is deemed by subsection 44(2) to 
have become receivable by a taxpayer as proceeds of disposition 
described in paragraph (d) of the definition “‘proceeds of disposi- 
tion” in section 54 of any property described in subsection 59(1.1), 
(1.2) or (3.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, and the taxpayer has filed a return of the 
taxpayer’s income for the year, as required by section 150, in which 
the taxpayer has elected to have this section apply in respect of 
those proceeds of disposition, 


Definitions [s. 59.1]: “amount” — 248(1); “Canadian development ex- 
pense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 
248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); “Ca- 
nadian resource property” — 66(15), 248(1); “earned depletion base” — 
Reg. 1202(1), Reg. 1205(1); “Minister”, “property”, “regulations” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 59.1]: IT-125R4: Dispositions of resource 
properties. 
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60. Other deductions — There may be deducted in 
computing a taxpayer’s income for a taxation year such of 
the following amounts as are applicable: 


(a) capital element of annuity payments — the 
capital element of each annuity payment included by 
virtue of paragraph 56(1)(d) in computing the tax- 
payer’s income for the year, that 1s to say, 


(i) if the annuity was paid under a contract, an 
amount equal to that part of the payment deter- 
mined in prescribed manner to have been a return 
of capital, and 


(11) if the annuity was paid under a will or trust, 
such part of the payment as can be established by 
the recipient not to have been paid out of the in- 
come of the estate or trust; 
Related Provisions: 58(4)— Government and similar annuities; 
94.2(11)(b), (c) — No application to foreign insurance policy of foreign 
investment entity; 110.6(1) — “investment income”; 147.4(4) — Deemed 
annuity on conversion of pension rights before 1997 to annuity contract 
commencing after age 69; 148(9)“adjusted cost basis”K — Reduction in 
adjusted cost basis. See additional Related Provisions at end of s. 60. 


Selected Cases [para. 60(a)]: Speerstra v. MNR, [1973] C.T.C. 179 
(FCTD) (Payments to taxpayer under annuity contracts not refunds of 
capital). 

Regulations: 300 (prescribed manner). 

Interpretation Bulletins: IT-85R2: Health and welfare trusts for em- 


ployees; IT-415R2: Deregistration of registered retirement savings plans 
(archived). 


1.T. Technical News: No. 25 (health and welfare trusts). 
Advance Tax Rulings: ATR-68: Structured settlement. 


(b) [spousal or child] support — the total of all 
amounts each of which is an amount determined by 
the formula 


A-(B+C) 
where 


A is the total of all amounts each of which is a sup- 
port amount paid after 1996 and before the end of 
the year by the taxpayer to a particular person, 
where the taxpayer and the particular person were 
living separate and apart at the time the amount 
was paid, 


B. is the total of all amounts each of which is a child 
Support amount that became payable by the tax- 
payer to the particular person under an agreement 
or order on or after its commencement day and 
before the end of the year in respect of a period 
that began on or after its commencement day, and 


C is the total of all amounts each of which is a sup- 
port amount paid by the taxpayer to the particular 
person after 1996 and deductible in computing the 
taxpayer’s income for a preceding taxation year; 


Related Provisions: 4(3) — Deductions applicable; 56(1)(b) — Parallel 
income inclusion for recipient; 56(1)(c.2) — Reimbursement of support 
payments; 56.1(4), 60.1(4) — Definitions of “commencement day”, “sup- 
port amount” and “child support amount”; 60.1(1), (2) — Payments to 
third parties; 60.1(3) — Payments made before agreement signed or court 
order made; 118(5) — No personal credits in respect of person to whom 
support paid; 146(1)‘earned income”(f) — Amount under 60(b) reduces 
RRSP earned income; 212(1)(f) — No withholding tax on support paid to 
non-resident; 252(3)— Extended meaning of “spouse” and “former 
spouse”; 257 — Formula cannot calculate to less than zero; Canada-U.S. 
Tax Treaty:Art. X VIII:6 — Exemptions for cross-border alimony and sup- 
port. See additional Related Provisions and Definitions at end of s. 60. 
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History: The description of B in para. 60(b) amended by 1998, c. 19, 
subsec. 99(1), applicable to amounts paid after 1996. That description for- 
merly read: 


Bis the total of all amounts each of which is a child support 
amount that became payable by the taxpayer to the particular 
person under an agreement or order on or after its commence- 
ment day and before the end of the year in respect of a period 
that began after its commencement day, and 


Para. 60(b) amended by 1997, c. 25, s. 10, applicable to amounts received 
after 1996. Para. (b) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the 
year as alimony or other allowance payable on a periodic basis for 
the maintenance of the recipient, children of the recipient or both 
the recipient and the children, if the taxpayer, because of the break- 
down of the taxpayer’s marriage, was living separate and apart from 
the spouse or former spouse to whom the taxpayer was required to 
make the payment at the time the payment was made and through- 
out the remainder of the year and the amount was paid under a de- 
cree, order or judgment of a competent tribunal or under a written 
agreement; 


Para. 60(b) substituted for paras. (b) and (c) by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 20(1), applicable to amounts received under a de- 
cree, order or judgment of a competent tribunal or under a written agree- 
ment, with respect to a breakdown of a marriage occurring after 1992. Pa- 
ras. (b) and (c) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the 
year, pursuant to a decree, order or judgment of a competent tribu- 
nal or pursuant to a written agreement, as alimony or other allow- 
ance payable on a periodic basis for the maintenance of the recipient 
thereof, children of the marriage, or both the recipient and children 
of the marriage, if the taxpayer was living apart from, and was sepa- 
rated pursuant to a divorce, judicial separation or written separation 
agreement from, the taxpayer’s spouse or former spouse to whom 
the taxpayer was required to make the payment at the time the pay- 
ment was made and throughout the remainder of the year; 


(c) maintenance payments — an amount paid by the taxpayer in 
the year, pursuant to an order of a competent tribunal, as an allow- 
ance payable on a periodic basis for the maintenance of the recipient 
thereof, children of the recipient, or both the recipient and children 
of the recipient if, at the time the payment was made and throughout 
the remainder of the year, the taxpayer was living apart from the 
taxpayer’s spouse to whom the taxpayer was required to make the 
payment; 


Selected Cases [para. 60(b)]: Nistor v. R., [2004] 1 C.T.C. 2849 
(TCC) (‘Custody” extended to child living in university dormitory); 
Fitzpatrick v. R., [2003] 4 C.T.C. 2350 (TCC) (Paternity agreement suffi- 
cient basis for deducting support amounts); Foley vy. R., [2000] 4 C.T.C. 
2016 (TCC) (Lawyers can bind clients if properly authorized); Demey v. 
R., [2000] 2 C.T.C, 2026 (TCC) (No legal “custody” of adult children); 
Leet v. R., [1999] 2 C.T.C. 2477 (TCC) (Payment not periodic where even 
death would not affect liability to pay); Hak v. R., [1999] 1 C.T.C. 2633 
(TCC) (Failure to mention that provision should apply to payments not 
fatal to deductibility); Paustian v. Canada, {1995} 1 C.T.C. 2395 (TCC) 
(Entitlement to deduction under para. 60(b) disqualifies deduction under s. 
118); Burgess v. MNR, [1991] 1 C.T.C. 163 (FCTD) (Exchange of solici- 
tors’ letters not “written separation agreement’); Caston v. Canada, 
[1990] 1 C.T.C. 439 (FCTD); appealed to FCA (May 1990), File A-348- 
90 (Payments pursuant to oral agreement and payments made after appli- 
cation adjourned sine die not deductible); McKimmon y. R., [1990] 1 
C.T.C, 109 (FCA) (Five annual maintenance payments not deductible; fac- 
tors to be considered); Lariviére v. R., [1989] 1 C.T.C. 297 (FCA) (Three 
unequal annual maintenance payments, intended as alimentary pension for 
former spouse, deductible); Gagnon v. R., [1986] 1 C.T.C. 410 (SCC) 
(Payments adjustable according to municipal and school taxes constituted 
an “‘allowance’”’); Hanlin v. R., [1985] 1 C.T.C. 54 (FCTD) (Monthly and 
annual payments deductible as periodic payments); R. v. Taylor Estate, 
[1984] C.T.C. 244 (FCTD) (Payments to “spouse or former spouse” not 
deductible where marriage invalid); Ahern v. R., [1982] C.T.C. 362 
(FCTD) (Payments made for benefit of child, not a child of the marriage, 
not deductible); R. v. Dorion, [1981] C.T.C. 136 (FCTD) (Lump sum in 
consideration for waiver of benefits under marriage contract not 
deductible); Lavoie v. R., [1979] C.T.C. 48 (FCTD) (Interest on sum owed 
to taxpayer by province, included in lump sum paid, not deductible); 
Hardtman y. R., [1977] C.T.C. 358 (FCTD) (Maintenance payments prior 
to separation agreement not deductible); R. v. Guay, [1977] C.T.C. 266 
(FCA) (Payments for medical and other expenses paid directly to third 
parties for benefit of former spouse and children not deductible); Rk. v. 
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Pascoe, [1975] C.T.C. 656 (FCA) (Payments of medical and educational 
expenses on behalf of children not “allowance”); A.G. Can. v. Weaver, 
[1975] C.T.C. 646 (FCA) (Payments on account of mortgage and utility 
expenses not “allowance’’). 


Regulations: 100(3)(d) (no source withholding on amount deductible 
under 60(b) where it is held back by employer). 


Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment; IT-513R: Personal tax credits; IT-530R: Support 
payments. 


Forms: T1157: Election for child support payments; T1158: Registration 
of family support payments; P102: Support payments (pamphlet). 


(c), (c.1) [Repealed] 


History: Para. 60(c) repealed by 1997, c. 25, s. 10, applicable to amounts 
received after 1996. Para. (c) formerly read: 


(c) maintenance — an amount paid by the taxpayer in the year as 
an allowance payable on a periodic basis for the maintenance of the 
recipient, children of the recipient or both the recipient and the chil- 
dren, if 


(i) at the time the amount was paid and throughout the remain- 
der of the year the taxpayer was living separate and apart from 
the recipient, 


(11) the taxpayer is the natural parent of a child of the recipient, 
and 


(111) the amount was received under an order made by a compe- 
tent tribunal in accordance with the laws of a province; 


Para. 60(c) substituted for para. (c.1) by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 20(2), applicable with respect to orders made after 1992. Para. 
(c.1) formerly read: 


(c.1) idem — an amount paid by the taxpayer in the year, pursuant 
to an order made by a competent tribunal in accordance with the 
laws of a province, as an allowance payable on a periodic basis for 
the maintenance of the recipient thereof, children of the recipient, or 
both the recipient and children of the recipient if 


(i) the order was made 
(A) after February 10, 1988, or 


(B) before February 11, 1988 and the taxpayer and the re- 
cipient jointly elected in writing before the end of the year 
to have this paragraph and paragraph 56(1)(c.1) apply with 
respect to the payment, 
(11) at the time the payment was made and throughout the re- 
mainder of the year, the taxpayer was living apart from the re- 
cipient, and 
(ili) the taxpayer required to pay the amount is an individual of 
the opposite sex who 


(A) before the date of the order cohabited with the recipient 
in a conjugal relationship, or 


(B) is the natural parent of a child of the recipient; 


Selected Cases [para. 60(c)]: MNR v. Hastie, [1974] C.T.C. 131 
(FCTD) (Mortgage payments, made to mortgagee, upon alimentary allow- 
ance for benefit of wife and children deductible). 


(c.2) repayment of support payments — an 
amount paid by the taxpayer in the year or one of the 2 
preceding taxation years under a decree, order or judg- 
ment of a competent tribunal as a repayment of an 
amount included under paragraph 56(1)(b) or (c), or 
under paragraph 56(1)(c.1) (as it applies, in computing 
the taxpayer’s income for the year or a preceding taxa- 
tion year, to decrees, orders and judgments made 
before 1993) to the extent that it was not so deducted 
for a preceding taxation year; 

Related Provisions: 56(1)(c.2) — Parallel rule for other taxpayer; 


146(1)“earned income”(f)— Amount deducted under 60(c.2) reduces 
RRSP earned income. 


History: Para. 60(c.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 20(3), applicable to payments made after 1990. 


Interpretation Bulletins: IT-530R: Support payments. 


(d) interest on death duties — an amount equal to 
annual interest accruing within the taxation year in re- 
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spect of succession duties, inheritance taxes or estate 
taxes; 
Related Provisions: 4(3) — Deductions applicable. See additional Re- 
lated Provisions at end of s. 60. 
Interpretation Bulletins: IT-203: Interest on death duties; IT-533: In- 
terest deductibility and related issues. ' 
(ec) CPP/QPP contributions on self-employed 
earnings — '/2 of the lesser of 


(i) the total of all amounts each of which is an 
amount payable by the taxpayer in respect of self- 
employed earnings for the year as a contribution 
under the Canada Pension Plan or under a provin- 
cial pension plan within the meaning assigned by 
section 3 of that Act, and 

(ii) the maximum amount of such contributions 
payable by the taxpayer for the year under the plan; 


Related Provisions: 118.7 — Credit for 16% of. other half of 
contributions. 


History: Para. 60(e) added by 2001, c. 17, s. 41, applicable to 2001 et 
Seq. 


(f) [Repealed under former Act] 


(g)-(h) [Repealed under former Act] 


(i) premium or payment under RRSP or 
RRIF — any amount that is deductible under section 
146 or subsection 147.3(13.1) in computing the in- 
come of the taxpayer for the year; 
Related Provisions: 4(3) — Deductions applicable; 127.52(1)(a) — 
Limitation.on deduction for minimum tax purposes; 146(5), (5.1), (6), 
(6.1), (8.2) — RRSP payments and premiums deductible; 152(6) — Reas- 
sessment. See additional Related Provisions at end of s. 60. 


History: Para. 60(i) amended by 1994, c. 7, Sch. VIII (1993, c, 24), sub- 
sec. 20(4), applicable to 1992 et seg. Para. (i) formerly read: 


(i) premium or payment under RRSP — any amount that by vir- 
tue of section 146 is deductible in computing the income of the tax- 
payer for the taxation year; 


Regulations: 100(3)(c) (payroll deduction of RRSP contribution reduces 
source withholding). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(j) transfer of superannuation benefits [to 

RRSP] — such part of the total of all amounts each of 

which is 
(1) a superannuation or pension benefit (other than 
any amount in respect of the benefit that is de- 
ducted in computing the taxable income of the tax- 
payer fora taxation year because of subparagraph 
110(1)(HG) or a benefit that is part of a series of 
periodic payments) payable out of or under a pen- 
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sion plan that is not a registered pension plan, at- 
tributable to services rendered by the taxpayer or a 
spouse or common-law partner or former spouse or 
common-law partner of the taxpayer in a period 
throughout which that person was not resident in 
Canada, and included in computing the income of 
the taxpayer for the year because of subparagraph 
56(1)(a)(i), or 


\ 
(ii) an eligible amount in respect of the taxpayer 
for the year under section 60.01, subsection 
104(27) or (27.1) or paragraph 147(10.2)(d), 


as 


(ili) is designated by the taxpayer in the taxpayer’s 
return of income under this Part for the year, and 


(iv) does not exceed the total of all amounts each 
of which is an amount paid by the taxpayer in the 
year or within 60 days after the end of the year 


(A).as a contribution to or under a registered 
pension plan for the taxpayer’s benefit, other 
than the portion thereof deductible under para- 
graph 8(1)(m) in computing the taxpayer’s in- 
come for the year, or 


(B) as a premium (within the meaning assigned 
by subsection 146(1)) under a registered retire- 
ment savings plan under which the taxpayer is 
the annuitant (within the meaning assigned by 
subsection 146(1)), other than the portion 
thereof designated for a taxation year for the 
purposes of paragraph (1), 


to the extent that the amount was not deducted in 
computing the taxpayer’s income for a preceding 
taxation year; 


Related Provisions: 60(j.01) — Transfer of surplus; 60.2(1) — Refund 
of undeducted past service AVCs; 104(27)— Pension _ benefits; 
104(27.1) — DPSP benefits; 127.52(1)(a) — Limitation on deduction for 
minimum tax purposes; 146(5) — Amount of RRSP premiums deductible; 
146(6.1) — Recontribution of certain withdrawals; 146(8.2) — Amount 
deductible; 147(10) — Amounts received taxable; 146(16) — RRSP de- 
duction on transfer of funds; 147(10.2) — Single payment on retirement 
etc.; 147(21) — Restriction re transfers; 147.1(3)(a) — Deemed registra- 
tion; 147.3 — Transfer from RPP; 147.3(12) — Restriction re transfers; 
204.2(1)(b)(i)(A) — Excess amount for a year in respect of RRSP; 
212(1)(h)Gii.1) — Pension benefits; 252(3) Extended meaning of 
“spouse” and “former spouse’’. See additional Related Provisions and Def- 
initions at end of s. 60. 


History: Para. 60(j) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subpara. 60(j)(i) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
20(5), applicable after 1992. Subpara. (j)(i) formerly read: 


(i) a superannuation or pension benefit (other than any amount in 
respect of the benefit that is deducted in computing the taxable in- 
come of the taxpayer for a taxation year by reason of subparagraph 
110(1)(f)() or a benefit that is part of a series of periodic payments) 
payable out of or under a pension plan that is not a registered pen- 
sion plan, attributable to services rendered by the taxpayer or a 
spouse (in this subparagraph having the meaning assigned by sub- 
section 146(1.1)) or former spouse of the taxpayer in a period 
throughout which that person was not resident in Canada, and in- 
cluded in computing the income of the taxpayer for the year by rea- 
son of subparagraph 56(1)(a)(i), or 


Subpara. 60(j)(ii) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
34(1), to substitute “under section 60.01, subsection 104(27)” for “pursu- 
ant to subsection 104(27)”, applicable to 1990 ef seq. 


.T. Application Rules: 40(3), 40(6). 


interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


S. 609.02)(D(B)UD 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount 
from DPSP. 


(j.01) transfer of surplus — such part of the total 
of all amounts each of which is an amount received by 
the taxpayer before March 28, 1988 that can reasona- 
bly be considered to be a payment in respect of the 
actuarial surplus under a defined benefit provision 
(within the: meaning assigned by subsection 147.1(1)) 
of a registered pension plan and that is included in 
computing the income of the taxpayer for the year by 
virtue of subparagraph 56(1)(a)(1) (other than any por- 
tion thereof deducted by the taxpayer under subsection 
60.2(1) in computing the taxpayer’s income for the 
year) as 


(i) is designated by the taxpayer in the taxpayer’s 
return of income under this Part for the year, and 


(ii) does not exceed the total of all amounts each of 
which is an amount paid by the taxpayer in the year 
or within 60 days after the end of the year 


(A) as a contribution to or under a registered 
pension plan for the taxpayer’s benefit, other 
than the portion thereof deductible under para- 
graph (Gj) or G.1) or 8(1)(m) of this Act or para- 
graph 8(1)(m.1) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, in 
computing the taxpayer’s income for the year, 
or 


(B) as a premium (within the meaning assigned 
by subsection 146(1)) under a registered retire- 
ment savings plan under which the taxpayer is 
the annuitant (within the meaning assigned by 
subsection 146(1)), other than the portion 
thereof that has been designated for the pur- 
poses of paragraph (j), (.1) or (1), 
to the extent that it was not deducted in computing 
the taxpayer’s income for a preceding taxation 
year; 
Interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


Forms: T2 SCH 15: Deferred income plans. 


(j.02) payment to registered pension plan [pre- 
April 1988 agreements] — an amount equal to the 
lesser of 


(i) the total of 


(A) all contributions made in the year by the 
taxpayer to registered pension plans in respect 
of eligible service of the taxpayer before 1990 
under the plans, where the taxpayer was obliged 
under the terms of an agreement in writing en- 
tered into before March 28, 1988 to make the 
contributions, and 


(B) all amounts each of which is an amount 
paid in the year by the taxpayer to a registered 
pension plan as 


(1) a repayment under a prescribed statutory 
provision of an amount received from the 
plan that was included under subsection 
56(1) in computing the taxpayer’s income 
for a taxation year ending before 1990, 
where the taxpayer was obliged as a conse- 
quence of a written election made before 
March 28, 1988 to make the repayment, or 


(II) interest in respect of a repayment re- 
ferred to in subclause (1), 
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other than the portion of that total that is deductible 
under paragraph 8(1)(m) or paragraph (j.03) in 
computing the taxpayer’s income for the year, and 


(i1) the total of all amounts each of which is an 
amount paid out of or under a registered pension 
plan as part of a series of periodic payments and 
included under subsection 56(1) in computing the 
taxpayer’s income for the year, other than the por- 
tion of that total that can reasonably be considered 
to have been designated by the taxpayer for the 
purpose of paragraph (j.2); 

Related Provisions: 60(j.04) — Repayments of post-1989 pension be- 

nefits; 127.52(1)(a) —Limitation on deduction for minimum tax 

purposes. 


History: Para. 60(j.02) added by 1994, c. 7, Sch. VII (1993, c. 24), sub- 
sec. 20(6), applicable to 1990 et seq. 


Regulations: 6503 (prescribed statutory provisions for 60(j.02)(i)(B)(1)). 


(j.03) repayments of pre-1990 pension bene- 
fits — an amount equal to the lesser of 


(i) the total of all amounts each of which is an 
amount paid in the year or a preceding taxation 
year by the taxpayer to a registered pension plan 
that was not deductible in computing the tax- 
payer’s income for a preceding taxation year and 
that was paid as 


(A) a repayment under a prescribed statutory 
provision of an amount received from the plan 
that was included under subsection 56(1) in 
computing the taxpayer’s income for a taxation 
year ending before 1990, or 


(B) interest in respect of a repayment referred to 
in clause (A), and 


(ii) the amount, if any, by which $3,500 exceeds 
the amount deducted under paragraph 8(1)(m) in 
computing the taxpayer’s income for the year; 


Related Provisions: 60(j.02) — Payments to registered pension plan; 
127.52(1)(a) — Limitation on deduction for minimum tax purposes. 


History: Para. 60(j.03) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 20(6), applicable to 1991 ef seg. 


Regulations: 6503 (prescribed statutory provisions for 60(j.03)(i)(A)). 


(j.04) repayments of post-1989 pension bene- 
fits — the total of all amounts each of which is an 
amount paid in the year by the taxpayer to a registered 
pension plan as 


(i) a repayment under a prescribed statutory provi- 
sion of an amount received from the plan that 


(A) was included under subsection 56(1) in 
computing the taxpayer’s income for a taxation 
year ending after 1989, and 


(B) can reasonably be considered not to have 
been designated by the taxpayer for the purpose 
of paragraph (j.2), or 
(11) interest in respect of a repayment referred to in 
subparagraph (i), 
except to the extent that the total was deductible under 
paragraph 8(1)(m) in computing the taxpayer’s income 
for the year; 
Related Provisions: 1|27.52(1)(a) — Limitation on deduction for mini- 
mum tax purposes. 
History: Para. 60(j.04) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 20(6), applicable to 1990 et seg. 
Regulations: 6503 (prescribed statutory provisions for 60(j.04)(i)). 


(j.1) transfer of retiring allowances _ [to 
RRSP] — such part of the total of all amounts each of 
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which is an amount paid to the taxpayer by an em- 
ployer, or under a retirement compensation arrange- 
ment to which the employer has contributed, as a retir- 
ing allowance and included in computing the 
taxpayer’s income for the year by virtue of subpara- 
graph 56(1)(a)(ii) or paragraph 56(1)(x) as 

(i) is designated by the taxpayer in the taxpayer’s 

return of income under this Part for the year, 


(ii) does not exceed the amount, if any, by which 
the total of 


(A) $2,000 multiplied by the number of years 
before 1996 during which the employee or for- 
mer employee in respect of whom the payment 
was made (in this paragraph referred to as the 
“retiree’”) was employed by the employer or a 
person related to the employer, and 


(B) $1,500 multiplied by the number by which 
the number of years before 1989 described in 
clause (A) exceeds the number that can reason- 
ably be regarded as the equivalent number of 
years before 1989 in respect of which employer 
contributions under either a pension plan or a 
deferred profit sharing plan of the employer or a 
person related to the employer had vested in the 
retiree at the time of the payment 


exceeds the total of 


(C) all amounts deducted under this paragraph 
in respect of amounts paid before the year in re- 
spect of the retiree 


(1) by the employer or a person related to the 
employer, or 


(II) under a retirement compensation ar- 
rangement to which the employer or a per- 
son related to the employer has contributed, 


(C.1) all other amounts deducted under this par- 
agraph for the year in respect of amounts paid 
in the year in respect of the retiree 


(1) by a person related to the employer, or 


(II) under a retirement compensation ar- 
rangement to which a person related to the 
employer has contributed, and 


(D) all amounts deducted under paragraph (t) in 
computing the retiree’s income for the year in 
respect of a retirement compensation arrange- 
ment to which the employer or a person related 
to the employer has contributed, and 


(111) does not exceed the total of all amounts each 
of which is an amount paid by the taxpayer in the 
year or within 60 days after the end of the year in 
respect of the amount so designated 


(A) as a contribution to or under a registered 
pension plan, other than the portion thereof de- 
ductible under paragraph (j) or 8(1)(m) in com- 
puting the taxpayer’s income for the year, or 


(B) as a premium (within the meaning assigned 
by section 146) under a registered retirement 
savings plan under which the taxpayer is the an- 
nuitant (within the meaning assigned by. section 
146), other than the portion thereof that has 
been designated for the purposes of paragraph 
(j) or (1), 

to the extent that it was not deducted in computing 

the taxpayer’s income for a preceding taxation year 
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and for the purposes of this paragraph, “person related 
to the employer” includes 


(iv) any person whose business was acquired or 
continued by the employer, and 


(v) a previous employer of the retiree whose ser- 
vice therewith is recognized in determining the re- 
tiree’s pension benefits; 
Related Provisions: 60(j.01) — Transfer of surplus; 127.52(1)(a) [re- 
pealed] — Limitation on deduction for minimum tax purposes; 146(5) — 
Amount of RRSP premiums deductible; 146(6.1) — Recontribution of 
certain withdrawals; 147.3 — Transfer from RPP; 204.2(1)(b)(i)(A) — 
Excess amount in respect of RRSP. See additional Related Provisions at 
end of s. 60. 
History: Cl. 60(j.1)(ii)(A) amended by 1996, c. 21, s. 13, applicable to 
1996 et seg. The clause formerly read: 
(A) $2,000 multiplied by the number of years during which the em- 
ployee or former employee in respect of whom the payment was 
made (in this paragraph referred to as the “retiree’”) was employed 
by the employer or a person related to the employer, and 
That portion of para. 60(j.1) between cls. (ii)(B) and (ii1)(A) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 34(2), applicable to 1990 et seq., 
except that where a taxpayer so elects in the taxpayer’s return of income 
under Part I for the 1990 taxation year, 


(a) the amendment shall not apply in respect of the taxpayer for that 
year, and 


(b) the expression “amount paid to the taxpayer” in para. 60(j.1) shall 


be read as “amount paid before July 14, 1990 to the taxpayer” for that 
year. 


That portion formerly read: 
exceeds the total of 


(C) all amounts deducted under this paragraph in respect of 
amounts paid before the year in respect of the retiree by the 
employer or a person related to the employer, or under a retire- 
ment compensation arrangement to which the employer or the 
person has contributed, and 


(D) all amounts deducted under paragraph (t) in computing the 
retiree’s income for the year, and 


(iii) does not exceed the total of all amounts each of which is an 
amount paid by the taxpayer in the year or within 60 days after the 
end of the year 


Regulations: 100(3)(c) (no source withholding where amount is paid by 
employer directly to RRSP); 100(3.1) (limitation on extent to which pay- 
roll deduction of employee contribution reduces source withholding). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-337R4: Retiring allowances. 


1.T. Technical News: No. 7 (retiring allowances); No. 19 (Retiring 
allowances — clarification to Interpretation Bulletin IT-337R3 — (d): De- 
ductions at source); No. 20 (retiring allowances — effect of re-employ- 
ment or employment with affiliate). 


Advance Tax Rulings: ATR-12: Retiring allowance; ATR-48: Transfer 
of retiring allowance to an RRSP. 


Forms: NRTAI: Authorization for non-resident tax exemption. 


(j.2) transfer to spousal RRSP [before 1995] — 
for taxation years ending after 1988 and before 1995, 
such part of the total of all amounts (other than 
amounts paid out of or under a registered retirement 
savings plan or a registered retirement income fund 
that by reason of section 254 are considered to be 
amounts paid out of or under a registered pension 
plan) paid on a periodic basis out of or under a regis- 
tered pension plan or a deferred profit sharing plan 
and included, by reason of subsection 56(1), in com- 
puting the taxpayer’s income for the year as 


(i) is designated by the taxpayer in the taxpayer’s 
return of income under this Part for the year, and 


(ii) does not exceed the least of 
(A) $6,000, 
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(B) the amount, if any, by which that total ex- 
ceeds the part of that total designated for the 
year for the purposes of paragraph (j) of this 
Act or deducted under paragraph 60(k) of the 
Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the tax- 
payer’s income for the year, and 


(C) the total of all amounts each of which is 
paid by the taxpayer in the year or within 60 
days after the end of the year as a premium 
(within the meaning assigned by subsection 
146(1)) under a registered retirement savings 
plan under which the taxpayer’s spouse or com- 
mon-law partner (or, where the taxpayer died in 
the year or within 60 days after the end of the 
year, an individual who was the taxpayer’s 
spouse or common-law partner immediately 
before the death) is the annuitant (within the 
meaning assigned by subsection 146(1)), to the 
extent that the amount was not deducted in 
computing the taxpayer’s income for a preced- 
ing taxation year; 
Related Provisions: 60(j.02) — Payment to registered pension plan; 
60(j.04) — Repayments of post-1989 pension benefits; 118(3) — Pension 
income credit; 127.52(1)(a) [repealed] — Limitation on deduction for 
minimum tax purposes; 146(1) — “earned income”; 146(5.1) — Amount 
of spousal RRSP premiums deductible; 146(8.3) — Spousal RRSP pay- 
ments; 146(16) — RRSP — deduction on transfer of funds; 146.3(5.1) — 
Amount included in income; 147(21)—Restriction re transfers; 
147.1(3)(a) — Deemed registration; 147.3(12)(b)@) — RPP — restriction 
re transfers; 204.2(1)(b)(i)(A) — Excess amount in respect of RRSP; 
212(1)(h)(Gii.1)(B), 212(1)(m)Gii) — Exemption on payment to non- 
resident. 
History: Para. 60(j.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
Cl. 60G.2)(1)(C) substituted by 1994, c. 21, subsec. 26(1), applicable to 
1992 et seq. That cl. formerly read: 


(C) the total of all amounts each of which is an amount paid by the 
taxpayer in the year or within 60 days after the end of the year as a 
premium (within the meaning assigned by subsection 146(1)) under 
a registered retirement savings plan under which the taxpayer’s 
spouse is the annuitant (within the meaning assigned by subsection 
146(1)), to the extent that the amount was not deducted in comput- 
ing the taxpayer’s income for a preceding taxation year; 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans. 
(k) [Repealed under former Act] 


(1) transfer of refund of premium under RRSP 
[on death] — the total of all amounts each of which 
is an amount paid by or on behalf of the taxpayer in 
the year or within 60 days after the end of the year (or 
within such longer period after the end of the year as 
is acceptable to the Minister) 


(i) as a premium under a registered retirement sav- 
ings plan under which the taxpayer is the annuitant, 


(11) to acquire, from a person licensed or otherwise 
authorized under the laws of Canada or a province 
to carry on in Canada an annuities business, an 
annuity 


(A) under which the taxpayer is the annuitant 


Proposed Amendment — 60(I)(ii)(A) 
Opening words 


(A) under which the taxpayer (or, if the tax- 
payer is mentally infirm, the taxpayer or a 
trust under which the taxpayer is, before the 
taxpayer's death, the sole person beneficially 


329 


S. 60(1)(ii)(A) 


interested in amounts —— under’ Pe annu- 
ity) is the annuitant — ot ; 


Application: The February 27, 2004 draft legislation, ise 250), 
will amend the opening words of cl. 60(1)Gi)(A) to read as above, appli- 
cable to taxation years that end after 2000 except that, fi those taxation 
years that end before 2004, the portion of cl. ies, 
(D) as amended, is to be read as follows: 


(A) under which the taxpayer (or, if the einase, is ee 
mentally infirm, the taxpayer or a trust under whic 
is, before the taxpayer’s death, the sole person benefi 

ested in amounts payable under the annuity) 1 is the 


Technical Notes: When an individual who is as 
mon-law partner or financially dependent child 0 
of another person receives, on the death of that p 
bution from a registered retirement savings pl 
registered retirement income fund (RRIF) under 
person was the annuitant, the individual is require 
the amount in income. However, Paragraph 60 
provides an offsauiing: desnction. i the amount 1 


There are two baste ve of Sain iy 
60(1)Gi). The first (described i in clause 60()Gi)(. 
90) 


tion for this type of Re ae is. aoe ae 
grandchild was. Disa on the deceased by 


60(1)Gi)(B)) i is an annuity payable fora 
not ogee: 18 minus ne individual’ 


the my 


Paragraph — 6041) i eheeeted: in twe : 
60(1)\Gi)(A) is amended to allow (as is ‘the 
60(1)(ii)(B)) a trust to be named as the annuitant u 

nuity. This opin will be available if ve Moles 
payable unde: ne annuity. The jouer requirement app 
while the indivadtial is ne thus oa ae, ae 


except that, for those taxation years ‘that end be 
option to use a trust will also be’ available for indivi 
are physically infirm. 


Leroi ‘ie requirement that ‘ile ideadul be ie ido 
son beneficially interested in amounts payable 1 under the annu- — 
ity is modified so that it no Jenee, applies after the ants id al’s 
death. 


This amendment appites to taxation years. at out ote: 1988, : 
which reflects the introduction of the trust ee for minor 
children. 


Letter from Dept. of Finance, July 1 12, 2001: 
Dear [xxx] 


I am writing further to your sebune: iad sphseenuen ter conversa- 
tions, with Department of Finance officials concerning the tax _ 
treatment of proceeds of a registered retirement savings plan 
(RRSP) that are transferred, on the death of the RRSP annui- 
tant, to a trustee for the benefit of a disabled child of tie 
annuitant. 


As you know, the Income Tax Act provides preicenna tax 
treatment when RRSP proceeds are left, on the death of the an- 
nuitant, to a child of the annuitant who was dependent, finan- 
cially and by reason of physical or mental infirmity, on the an- 
nuitant at the time of the annuitant’s death. The main 
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preference, in the context of your submission, is the ability to 
transfer the proceeds to certain tax-preferred vehicles ands:i in. so 
doing, to obtain a further deferral of tax (1.e., a “role You 
have asked that we consider two changes tot rollo 
sions. First, you have asked that the legislated i inco 
old for determining financially [sic] dependency be 
Secondly, you have asked that the rollover options be e: anded 
so as to allow a trust established for the benefit of an infirm 
financially dependent child to hold and manage . 
ag a parent’s RRSP on behalf of the 


ee create a trust being air ae their ir 
seaine care. for the child ane management of | prop 
, th 


an inf irm epeaten child of the dec 
‘panded to allow a trust t a 
d ne child i is s the sole pes 


cleckuhis note of your. aiveaipn: on hie paid matter. As 
you may know, government policy is under continuous. exami-— 
nation by the Department of Finance with a view to ensuring. 
that the existing system of taxation is fair and effective. The 
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ie ae . g 
as PAE a ae Gea aa es 
FRB 2 eB 


(I). for the. taxpayer’s life, or for the lives 
jointly, of the taxpayer and the taxpayer’s 
spouse or common-law partner either with- 
out a guaranteed period, or with a guaran- 
teed period that is not greater than 90 years 
minus the lesser of the age in whole years of 
the taxpayer and the age in. whole years of 
the taxpayer’s spouse or common-law part- 
ner at the time the annuity was acquired, or 


(II) for a term equal to 90 years minus the 
_age in whole years of the taxpayer or the age 
in whole years of the taxpayer’s spouse or 
common-law partner, at the time the annuity 
was acquired, or: 
(B) under which the taxpayer, or:a trust under 
which the taxpayer is the sole person benefi- 
cially interested in amounts payable under the 
annuity, is the annuitant for a term not exceed- 
ing 18 years minus the age in whole years of the 
taxpayer at the time the seuanelh was acquired 


t ede | 18 years 
irs of the expayer 
was ac uired 


above. . 


that does not 1 ote for any. payment thereunder 


aati Baga cxrepe ; 
on the ibponal annuitant i: (C) the single payment by or on behalf of the 
taxpayer, 


(D) annual or more frequent periodic payments 


(J) beginning not later than one year after the 
date of the payment referred to in clause (C), 
and 


(II) each of which is equal to all other such 


made to the Bae. the ckaee will be table 

of Commons. While I cannot say with absolu 
have no reason to believe that any chang: 
amendment mentioned above would be. contemplated. _ 


he proposed : 


I would also note that the 2003 budget proposes to increase nthe: : 
level of income used in determining the financial dependence 


payments or not equal to all other such pay- 
ments solely because of an adjustment that 
would, if the annuity were an annuity under 
a retirement savings plan, be in accordance 
with subparagraphs 146(3)(b)(ii1) to (v), and 


of an infirm child or grandchild under the rules that apply to _ (E) payments in full or partial commutation of 
RRSP and RRIF proceeds on the death of the annuitant. These _ the annuity and, where the commutation 1s 
rules allow a financially dependent child who was dependent — partial, 


on the deceased annuitant by reason of physical or mental infir-'— 


mity to receive a rollover of the deceased annuitant’s RRSP or 


RRJF proceeds. In recognition of the special need for the ongo- — 
ing care of financially dependent infirm children and to provide — 


supporting parents. with greater certainty in their estate plan- 
ning, the budget proposes to increase the level of income used 
to determine the financial dependence of an infirm child under 
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(1) equal annual or more frequent periodic 
payments thereafter, or 


(II) annual or more frequent periodic pay- 
ments thereafter that are not equal solely be- 
cause of an adjustment that would, if the an- 
nuity were an annuity under a retirement 


S. 60(DG)(E)UID 


savings plan, be in accordance with subpara- 
graphs 146(3)(b)(ii1) to (v), 


Or 


(iii) to a carrier as consideration for a registered re- 
tirement income fund under which the taxpayer is 
the annuitant 


where that total 


(iv) is designated by the taxpayer in the taxpayer’s 
return of income under this Part for the year, 


(v) does not exceed the total of 


(A) the amount included in computing the tax- 
payer’s income for the year as a refund of pre- 
miums out of or under a registered retirement 
savings plan under which the taxpayer’s spouse 
or common-law partner was the annuitant, 


(B) the amount included in computing the tax- 
payer’s income for the year as a refund of pre- 
miums out of or under a registered retirement 
savings plan where the taxpayer was dependent 
by reason of physical or mental infirmity on the 
annuitant under the plan, 


(B.01) the amount included in computing the 
taxpayer's income for the year as a payment 
(other than a payment that is part of a series of 
periodic payments or that relates to an actuarial 
surplus) received by the taxpayer out of or 
under a registered pension plan as a conse- 
quence of the death of an individual of whom 
the taxpayer was a child or grandchild, if the 
taxpayer was, immediately before the death, fi- 
nancially dependent on the individual for sup- 
port because of mental or physical infirmity, 


(B.1) the least of 


(I) the amount paid by or on behalf of the 
taxpayer to acquire an annuity that would be 
described in subparagraph (ii) if that subpar- 
agraph were read without reference to clause 
(A) thereof, 


(II) the amount (other than any portion of it 
that is included in the amount determined 
under clause (B), (B.01) or (B.2)) that is in- 
cluded in computing the taxpayer’s income 
for the year as 


1. a payment (other than a payment that 
is part of a series of periodic payments or 
that relates to an actuarial surplus) re- 
ceived by the taxpayer out of or under a 
registered pension plan, 


2. arefund of premiums out of or under a 
registered retirement savings plan, or 


3. a designated benefit in respect of a 
registered retirement income fund (in this 
clause having the meaning assigned by 
subsection 146.3(1)) 


as a consequence of the death of an indivi- 
dual of whom the taxpayer is a child or 
grandchild, and 


(III) the amount, if any, by which the 
amount determined for the year under sub- 
clause (II) in respect of the taxpayer exceeds 
the amount, if any, by which 
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1. the total of all designated benefits of 
the taxpayer for the year in respect of 
registered retirement income funds 


exceeds - 


2. the total of all amounts that would be 
eligible amounts of the taxpayer for the 
year in respect of those funds (within the 
meaning that would be assigned by sub- 
section 146.3(6.11) if the taxpayer were 
described in paragraph (b) thereof), and 


(B.2) all eligible amounts of the taxpayer for 
the year in respect of registered retirement in- 
come funds (within the meaning assigned by 
subsection 146.3(6.11)), 


and, where the amount is paid by a direct transfer 
from the issuer of a registered retirement savings 
plan or a carrier of a registered retirement income 
fund, 


(C) the amount included in computing the tax- 
payer’s income for the year as a consequence of 
a payment described in subparagraph 
146(2)(b)(ii), and 


(D) the amount, if any, by which 


(1) the amount received by the taxpayer out 
of or under a registered retirement income 
fund under which the taxpayer is the annui- 
tant and included because of subsection. 
146.3(5) in computing the taxpayer’s in- 
come for the year 


exceeds 


(II) the amount, if any, by which the mini- 
mum amount (within the meaning assigned 
by subsection 146.3(1)) under the fund for 
the year exceeds the total of all amounts re- 
ceived out of or under the fund in the year 
by an individual who was an annuitant under 
the fund before the taxpayer became the an- 
nuitant under the fund and that were in- 
cluded because of subsection 146.3(5) in 
computing that individual’s income for the 
year, and 


(vi) was not deducted in computing the taxpayer’s 
income for a preceding taxation year; 


Related Provisions: 56(1)(d.2) — Income inclusion; 60(j) — Transfer 
of superannuation benefits; 70(3.1)(a) — “Rights or things” treatment on 
death; 104(27)(e) — Where pension benefit paid to trust as a consequence 
of death; 127.52(1)(a) — Minimum tax — adjusted taxable income deter- 
mined; 146(1.1) — Where child presumed not financially dependent for 
60(1)(v)(B.01);  146(2), (3)— Acceptance of plan for registration; 
146(S5) — Amount of RRSP premiums deductible; 146(6.1) — Recontri- 
bution of certain withdrawals; 146(8.1) — RRSP — deemed receipt of re- 
fund of premiums; 146(8.2) —RRSP—amount deductible; 
146(16)(d) — RRSP — transfer of funds; 146(21) — Transfer from pre- 
scribed provincial pension plan; 146.3(5.1) — Amount included in in- 
come; 146.3(6.11)— Transfer of designated benefit; 147.3 — Transfer 
from RPP; 148(1)(e) — Amounts included in computing policyholder’s 
income; 204.2(1)(b)(i)(A) — Excess amount for a year in respect of 
RRSP; 212(1)(q)(@)(B) — Exemption from non-resident withholding tax; 
248(8) — Occurrences as a consequence of death; 252(3) — Extended 
meaning of “spouse”. See additional Related Provisions at end of s. 60. 


History: Clause 60(1)(v)(B.01) added, the opening words of subclause 
60(1)(v)(B.1)UI) amended, by 2003, c. 15, subsecs. 71(1), (2), applicable 
in respect of deaths that occur after 2002. The opening words formerly 
read: 


(II) the amount (other than any portion thereof included in the 
amount determined under clause (B) or (B.2)) included in comput- 
ing the taxpayer’s income for the year as 
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Para. 60(1) amended by 2000, 'c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The opening words of para. 60(1) amended by 2000, c. 19, s. 7, applicable 
to 1999 et seg. and, where an amount is included in computing a tax- 
payer’s income for a taxation year as a result of an election under subsec. 
42(4) of the amending legislation (see the amendment to 146(1)“refund of 
premiums’(b)), para. 60(1) shall apply to the taxpayer for the year and 
each subsequent taxation year that ends before 1999 as if 


(a) the words “in the year or within 60 days after the end of the year” 
in that para. were read as “in the period that begins at the beginning of 
the year and ends on February 29, 2000 or on such later day as is 
acceptable to the Minister”; and 


(b) subpara. 60(1)(iv) were read as follows: 


(iv) is designated in prescribed form filed with the Minister 
before May 2000 (or before such later day as is acceptable to 
the Minister), 


The portion formerly read: 


(1) the total of all amounts each of which is an amount paid by or on 
behalf of the taxpayer in the year or within 60 days after the end of 
the year 


Cls. 60(1)(ii)(A) and (B) amended by 1998, c. 19, subsec. 99(2), applicable 
to 1989 et seqg.. The cls. formerly read: 


(A) under which the taxpayer is the annuitant 


(I) for the taxpayer’s life, or for the lives jointly of the taxpayer 
and the taxpayer’s spouse either with a guaranteed period that is 
not greater than 90 years minus the age of the taxpayer or the 
age of the taxpayer’s spouse, at the time of its acquisition or 
without a guaranteed period, or 


(II) for a term of years equal to 90 minus the age of the taxpayer 
or the age of the taxpayer’s spouse, at the time of its acquisi- 
tion, or 


(B) under which the taxpayer, or a trust under which the taxpayer is 
the sole person beneficially interested in all amounts payable under 
the annuity, is the annuitant for a term of years not exceeding 18 
minus the age of the taxpayer at the time of its acquisition 


The opening words of cl. 60(1)(v)(B.1) substituted, subcl. (B.1)(D) substi- 
tuted, and subcl. (II) added, by 1994, c. 21, subsecs. 26(2), (3), applicable 
to 1993 et seg. The opening words of cl. (B.1) and subcl. (ID) formerly 
read: 


(B.1i) the lesser of 


(II) the amount (other than any portion thereof included in the 
amount determined under clause (B)) included in computing the 
taxpayer’s income for the year as a payment (other than a payment 
that is part of a series of periodic payments or that relates to an 
actuarial surplus) received by the taxpayer out of or under a regis- 
tered pension plan, or as a refund of premiums out of or under a 
registered retirement savings plan, as a consequence of the death of 
an individual, where the taxpayer is a child or grandchild of the in- 
dividual, and 


Cl. 60(1)(v)(B.2) substituted by 1994, c. 21, subsec. 26(4), applicable to 
1993 ef seq.; and subpara. 60(1)(v) shall apply to a taxpayer for the 1992 
taxation year as if it were read without reference to cl. (B.2), unless the 
taxpayer otherwise elects by notifying the Minister of National Revenue in 
writing. That cl. formerly read: 


(B.2) the amount included in computing the taxpayer’s income for 
the year that was received by the taxpayer, as a consequence of the 
death of the taxpayer’s spouse, out of or under a provincial pension 
plan prescribed for the purposes of paragraph (v), 


Cl. 60(1)(v)(D) substituted by 1994, c. 21, subsec. 26(5), applicable to 
1993 et seg. except that, for the 1993 to 1996 taxation years, subcl. 
60(1)(v)(D)G) shall be read as follows: 


(I) the amount received by the taxpayer out of or under a registered 
retirement income fund under which the taxpayer is the annuitant 
(or, where the taxpayer’s spouse died before 1993, under which the 
spouse was the annuitant) and included because of subsection 
146.3(5) in computing the taxpayer’s income for the year 


Cl. 60(1)(v)(D) formerly read: 


(D) the portion of the amount received by the taxpayer out of or 
under a registered retirement income fund and included in comput- 


S. 60(m.1)(ii) 


ing the taxpayer's income for the year by virtue of subsection 
146.3(5) that exceeds the minimum amount (within the meaning as- 
signed by subsection 146.3(1)) required to be paid to the annuitant 
in the year under that fund, and 


Subcl. 60()Gi)(A)(D) amended by 1994, c. 7, Sch. VII (1993, c. 24), sub- 

sec. 20(7), applicable after 1992. That subcl. formerly read: 
(I) for the taxpayer’s life, or for the lives jointly of the taxpayer and 
the taxpayer’s spouse (in this paragraph having the meaning as- 
signed by subsection 146(1.1)), either with a guaranteed period that 
is not greater than 90 years minus the age of the taxpayer or the age 
of the taxpayer’s spouse, at the time of its acquisition or without a 
guaranteed period, or 


Cls. 60(1)(11)(D) and (E) amended by the said c. 7, subsec. 20(8), applica- 
ble to 1990 et seg. Those cls. formerly read: 


(D) equal annual or more frequent periodic payments commencing 
not later than one year after the date of the payment referred to in 
clause (C), and 


(E) payments in full or partial commutation of the annuity and, 
where the commutation is partial, equal annual or more frequent pe- 
riodic payments thereafter, 
Cl. 60(1)(v)(B.2) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 34(3), 
applicable to 1990 et seq. 
Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-500R: RRSPs — death of an annuitant; IT-517R: Pension tax 
credit (archived); IT-528: Transfers of funds between registered plans. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: T2030: Direct transfer under subpara. 60(1)(v). 


(m) estate tax applicable to certain property — 
that proportion of any superannuation or pension ben- 
efit, death benefit, benefit under a registered retire- 
ment savings plan or benefit under a deferred profit 
sharing plan, received by the taxpayer in the year, on 
or after the death of a predecessor, in payment of or on 
account of property to which the taxpayer is the suc- 
cessor, that 


(i) such part of any tax payable under the Estate 
Tax Act, chapter E-9 of the Revised Statutes of 
Canada, 1970, in respect of the death of the prede- 
cessor as is determined under that Act to be the 
part thereof applicable to the property in payment 
of or on account of which the benefit was so 
received, 
is of 

(11) the value of the property in payment of or on 
account of which the benefit was so received, com- 
puted as provided for the purpose of subsection 
62(4) of the Estate Tax Act, chapter E-9 of the Re- 
vised Statutes of Canada, 1970; 


(m.1) Succession duties applicable to certain 
property — that proportion of any superannuation or 
pension benefit, death benefit, benefit under a regis- 
tered retirement savings plan, benefit under a deferred 
profit sharing plan or benefit that is a payment under 
an income-averaging annuity contract, received by the 
taxpayer in the year, on or after the death of a prede- 
cessor, in payment of or on account of property to 
which the taxpayer is the successor, that 


(i) such part of any succession duties payable under 
a law of a province in respect of the death of the 
predecessor as may reasonably be regarded as at- 
tributable to the property in payment of or on ac- 
count of which the benefit was so received, 


is of 
(ii) the value of the property in payment of or on 
account of which the benefit was so received, as 
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computed for the purposes of the law referred to in 

subparagraph (1); 
(n) repayment of pension or benefits — any 
amount paid by the taxpayer in the year as a repay- 
ment (otherwise than because of Part VII of the Unem- 
ployment Insurance Act, chapter U-1 of the Revised 
Statutes of Canada, 1985, or of Part VII of the Em- 
ployment Insurance Act) of any of the following 
amounts to the extent that the amount was included in 
computing the taxpayer’s income, and not deducted in 
computing the taxpayer’s taxable income, for the year 
or for a preceding taxation year, namely, 


(1) a pension described in clause 56(1)(a)(i)(A), 
(ii) a benefit described in clause 56(1)(a)(i)(B), 


(ii1) an amount described in subparagraph 
56(1)(a)(ai), 
(iv) a benefit described in _ subparagraph 
S6(1)(a)(iv), 
(v) a benefit described in subparagraph 


56(1)(a)(vi), and 

(vi) an amount described in paragraph 56(1)(r); 
History: Para. 60(n) amended by 2002, c. 9, .s. 25, applicable to 1997 et 
seq. and, notwithstanding subsecs. 152(4) to (5), any assessment of a tax- 


payer's tax, interest or penalty for any taxation year shall be made that is 
necessary to give effect to the amendment. The para. formerly read: 


(n) the amount of 
(i) any pension described in clause 56(1)(a)(i)(A), 
(1,1) any amount described in subparagraph 56(1)(a)(ii), 
(ii) any benefit described in clause 56(1)(a)(i)(B), 
(ii.1) any benefit described in subparagraph 56(1)(a)(vi), or 


(iii) any amount or benefit. described 


56(1)(a)Gv) or paragraph 56(1)(r), 


received by the taxpayer and included in computing the taxpayer’s 
income for the year or a preceding taxation year, to the extent. of the 
amount or benefit repaid by the taxpayer in the year otherwise than 
because of Part VII of the Unemployment Insurance Act or Part VII 
of the Employment Insurance Act; 


in subparagraph 


The opening words of para. 60(n) and the portion after subpara. (ii.1) 

amended by 1998, c. 19, subsecs. 99(3) and (4), deemed to have come into 

force on June 30, 1996. The opening words and that portion formerly read: 
(n) Overpayment of pension or benefits — the amount of any 
overpayment of 


(11.2) [Repealed] 
(iii) any benefit under the Employment Insurance Act, 
(iv) [Repealed] 


received by the taxpayer and included in computing the taxpayer’s 
income for the year or a preceding taxation year, to the extent of the 
amount thereof repaid by the taxpayer in the year otherwise than by 
virtue of Part. VI of the Employment Insurance Act; 


Para. 60(n) amended by 1996, c. 23, para. 187(d) and s. 172.1, to substi- 
tute “Employment Insurance Act” for “Unemployment Insurance Act” in 
subpara. 60(n)(iii).and the closing words of para. 60(n), and to repeal sub- 
para. 60(n)(iv); the substitutions in force June 30, 1996, and the repeal in 
force January 1, 1998. Subpara. (iv) formerly read: 

(iv) any amount described in paragraph 56(1)(m) 
Subpara. 60(n)(i.1) added by 1994, c. 21, subsec. 26(6), applicable to re- 
payments made after 1990. 
Subpara. 60(n)(ii.2) repealed by 1994, c. 21, subsec. 26(7), applicable to 
repayments made after October 1991. That subpara. formerly read: 


(ii.2) any amount described in subparagraph 56(1)(a)(vii), 


Subpara. 60(n)(i1.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
34(4), applicable to repayments made after September 14, 1989. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


Income Tax Act, Part I, Division B 


Forms: PD24: Statement of overpayment and. application for refund; 
T2204: Employee overpayment of CPP contributions and EI premiums. 


(o) legal [or other] expenses [of objection or 
appeal] — amounts paid by the taxpayer in the year 
in respect of fees or expenses incurred in preparing, 
instituting or prosecuting an objection to, or an appeal 
in relation to, 


(i) an assessment of tax, interest or penalties under 
this Act or an Act of a province that imposes a tax 
similar to the tax imposed under this Act, 


(ii) a decision of the Canada Employment and Im- 
migration Commission, the Canada Employment 
and Insurance Commission, a board of referees or 
an umpire under the Unemployment Insurance Act 
or the Employment Insurance Act, 


(iii) an assessment of any income tax deductible by 
the taxpayer under section 126 or any interest or 
penalty with respect thereto, or 


(iv) an assessment or a decision made under the 
Canada Pension Plan or a provincial pension plan 
as defined in section 3 of that Act; 

Related Provisions: 56(1)(1) — Reimbursed costs included in income; 


152(1.2) — Rule applies to determination of losses as well as assessment. 
See additional Related Provisions at end of s. 60. 


History: Subpara. 60(0)(ii) amended by 1998, c. 19, subsec. 99(5), 
deemed to have come into force on June 30, 1996. The subpara. formerly 
read: 


(ii) a decision of the Canada Employment Insurance Commission, a 
board of referees or an umpire under the Employment Insurance 
Act, 


Subpara. 60(0)(ii) amended by 1996, c. 23, para. 187(d), to substitute 
“Employment Insurance Act’ for “Unemployment Insurance Act’, in force 
June 30, 1996. 


Subpara. 60(0)(ii) amended by 1996, c. 11, para. 99(c), to substitute “Can- 
ada Employment Insurance Commission” for “Canada Employment and 
Immigration Commission”, in force July 12, 1996. 


Selected Cases [para. 60(0)]: Ghali v. R., [2003] 3 C.T.C. 2513 
(TCC) (Payments received during sabbatical year taxable). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(0.1) legal expenses — the amount, if any, by 
which the lesser of 


(i) the total of all legal expenses (other than those 
relating to a division or settlement of property aris- 
ing out of, or on a breakdown of, a marriage or 
common-law partnership) paid by the taxpayer in 
the year or in any of the 7 preceding taxation years 
to collect or establish a right to an amount of 


(A) a benefit under a pension fund or plan 
(other than a benefit under the Canada Pension 
Plan or a provincial pension plan as defined in 
section 3 of that Act) in respect of the employ- 
ment of the taxpayer or a deceased individual of 
whom the taxpayer was a dependant, relation or 
legal representative, or 


(B) a retiring allowance of the taxpayer or a de- 
ceased individual of whom the taxpayer was a 
dependant, relation or legal representative, and 


(11) the amount, if any, by which the total of all 
amounts each of which is 


(A) an amount described in clause (1)(A) or (B) 
(I) that is received after 1985, 


(II) in respect of which legal expenses de- 
scribed in subparagraph (i) were paid, and 
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(III) that is included in computing the in- 
come of the taxpayer for the year or a pre- 
ceding taxation year, or 


(B) an amount included in computing the in- 
come of the taxpayer under paragraph 56(1)(1.1) 
for the year or a preceding taxation year, 


exceeds the total of all amounts each of which is an 
amount deducted under paragraph (j), G.01), G.1) 
or (j.2) in computing the income of the taxpayer for 
the year or a preceding taxation year, to the extent 
that the amount may reasonably be considered to 
have been deductible as a consequence of the re- 
ceipt of an amount referred to in clause (A), 


exceeds 


(i11) the portion of the total described in subpara- 
graph (i) in respect of the taxpayer that may rea- 
sonably be considered to have been deductible 
under this paragraph in computing the income of 
the taxpayer for a preceding taxation year; 
Related Provisions: 56(1)(.1) — Amounts included in income — 
amounts received as award or in reimbursement of legal expenses paid to 


collect or establish a right to retiring allowance, etc. See additional Re- 
lated Provisions and Definitions at end of s. 60. 


History: Para. 60(0.1) amended by 2000, c. 12, Sch. 2, s. 9, to replace © 


“marriage” with “marriage or common-law partnership”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


That portion of subpara. 60(0.1)(i) preceding cl. (A) amended by 1994, c. 
7, Sch. VII (1993, c. 24), subsec. 20(9), applicable after 1992. That por- 
tion formerly read: 


(i) the total of all legal expenses (other than those relating to a divi- 
sion or settlement of property arising from a marriage or other con- 
jugal relationship) paid by the taxpayer after 1985 and in the year or 
any of the 7 immediately preceding taxation years to collect or es- 
tablish a right to an amount of 


Interpretation Bulletins: IT-99RS: Legal and accounting fees; IT- 
337R4: Retiring allowances. 


(p) [Repealed] 


History: Para. 60(p) repealed by 1994, c. 7, Sch. VII (1992, c. 48), sub- 
sec. 2(2), applicable to 1995 et seq. Para. 60(p) formerly read: 


(p) overpayment of allowance — the amount of any overpayment 
of an allowance included under subsection 56(5) in computing the 
taxpayer's income for the year or a preceding taxation year or an 
amount included because of subparagraph 1 15(2)(e)(iii) in comput- 
ing the taxpayer’s taxable income earned in Canada for the year or a 
preceding taxation year to the extent of the amount thereof repaid in 
the year under the Family Allowances Act, or under a law of a prov- 
ince that provides for the payment of an allowance similar to the 
family allowance provided under the Family Allowances Act; 


Para. 60(p) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 2(1), 
applicable to 1990 et seq., and is to be repealed by subsec. 2(2) applicable 
to 1995 et seq. Para. 60(p) formerly read: 


(p) overpayment of allowance — the amount of any overpayment 
of an allowance included in computing the taxpayer’s income for 
the year or a preceding taxation year by reason of subsection 56(5) 
of this Act or subsection 56(8) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, or an amount included in 
computing the taxpayer’s taxable income earned in Canada for the 
year or a preceding taxation year by virtue of subparagraph 
115(2)(e)(iii) to the extent of the amount thereof that has been re- 
paid in the year under the Family Allowances Act, or under a law of 
a province that provides for the payment of an allowance similar to 
the family allowance provided under the Family Allowances Act, 


(q) refund of income payments — where the tax- 
payer is an individual, an amount paid by the taxpayer 
in the year to a person with whom the taxpayer was 
dealing at arm’s length (in this paragraph referred to 
as the “payer”) if 
(i) the amount has been included in computing the 
income of the taxpayer in a preceding taxation year 
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as an amount described in subparagraph 56(1)(n)(i) 
or paragraph 56(1)(o) paid to the taxpayer by the 
payer, 

(ii) at the time the amount was paid by the payer to 
the taxpayer a condition was stipulated for the tax- 
payer to fulfil, 


(iii) as a result of the failure of the taxpayer to ful- 
fil the condition referred to in subparagraph (ii) the 
taxpayer was required to repay the amount to the 
payer, 

(iv) during the period for which the amount re- 
ferred to in subparagraph (i) was paid the taxpayer 
did not provide other than occasional services to 
the payer as an officer or under a contract of em- 
ployment, and 


(v) the amount was paid to the taxpayer for the pur- 
pose of enabling the taxpayer to further the tax- 
payer’s education; 
Related Provisions: 56(1)(p) — Refund of scholarships, bursaries and 
research grants. See additional Related Provisions at end of s. 60. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-340R: Scholarships, 
fellowships, bursaries and research grants. 


(r) amounts included under subsec. 146.2(6) 
[RHOSP] — where an amount has been included in 
computing the income of the taxpayer by virtue of 
subsection 146.2(6) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952 (as it read 
in its application to the 1985 taxation year) for any of 
the taxpayer’s three immediately preceding taxation 
years, the taxpayer may deduct the lesser of 


(1) the amount that had been so included in com- 
puting the taxpayer’s income, and 


(11) the total of all amounts used by the taxpayer to 
acquire in the year the taxpayer’s owner-occupied 
home (within the meaning assigned by paragraph 
146.2(1)(f) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in 
its application to the 1985 taxation year), 


except that no amount may be deducted by the tax- 
payer for the year under this paragraph if an amount 
has been deducted 


(ii1) under subsection 146.2(6.1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952 (as it read in its application to taxation years 
before 1986) in computing the taxpayer’s income 
for any taxation year ending before 1986, or 


(iv) under this paragraph for any preceding taxa- 
tion year ending after 1985; 


Las Application Rules: 69 (meaning of “chapter 148 of ...”). 


(s) repayment of policy loan — the total of all re- 
payments made by the taxpayer in the year in respect 
of a policy loan (within the meaning assigned by sub- 
section 148(9) made under a life insurance policy, not 
exceeding the amount, if any, by which 


(i) the total of all amounts required by subsection 
148(1) to be included in computing the taxpayer’s 
income for the year or a preceding taxation year 
from a disposition described in paragraph (b) of the 
definition “disposition” in subsection 148(9) in re- 
spect of that policy 


exceeds 


(ii) the total of all repayments made by the tax- 
payer in respect of the policy loan that were de- 
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ductible in computing the taxpayer’s income for a | History: Para. 60(t) amended by 1998, c. 19, subsec. 99(6), applicable to 


preceding taxation year; 


Related Provisions: 94.2(11)(b), (c) — No application to foreign insur- 
ance policy of foreign investment entity; 148(9) — “value”. See additional 
Related Provisions at end of s. 60. 


History: That portion of para. 60(s) preceding subpara. (i) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(10), to substitute “all repay- 
ments” for “payments”, applicable to repayments made after December 
20, 1991. 


(t) RCA distributions — where an amount in re- 
spect of a particular retirement compensation arrange- 
ment is required by paragraph 56(1)(x) or (z) or sub- 
section 70(2) to be included in computing the 
taxpayer’s income for the year, an amount equal to the 
lesser of 


(1) the total of all amounts in respect of the particu- 
lar arrangement so required to be included in com- 
puting the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the total of all 
amounts each of which is 


(A) an amount (other than an amount deductible 
under paragraph 8(1)(m.2) or transferred to the 
particular arrangement under circumstances in 
which subsection 207.6(7) applies) contributed 
under the particular arrangement by the tax- 
payer while it was a retirement compensation 
arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the 
taxpayer before the end of the year to the partic- 
ular arrangement from another retirement com- 
pensation arrangement under circumstances in 
which subsection 207.6(7) applies, to the extent 
that the amount would have been deductible 
under this paragraph in respect of the other ar- 
rangement in computing the taxpayer’s income 
if it had been received by the taxpayer out of 
the other arrangement, 


(B) an amount paid by the taxpayer before the 
end of the year and at a time when the taxpayer 
was resident in Canada to acquire an interest in 
the particular arrangement, or 


(C) an amount that was received or became re- 
ceivable by the taxpayer before the end of the 
year and at a time when the taxpayer was resi- 
dent in Canada as proceeds from the disposition 
of an interest in the particular arrangement, 


exceeds the total of all amounts each of which is 


(D) an amount deducted under this paragraph or 
paragraph (u) in respect of the particular ar- 
rangement in computing the taxpayer’s income 
for a preceding taxation year, or 


(E) an amount transferred in respect of the tax- 
payer before the end of the year from the partic- 
ular arrangement to another retirement compen- 
sation arrangement under circumstances in 
which subsection 207.6(7) applies, to the extent 
that the amount would have been deductible 
under this paragraph in respect of the particular 
arrangement in computing the taxpayer’s in- 
come if it had been received by the taxpayer out 
of the particular arrangement; 


Related Provisions: 107.2 — Distribution by retirement compensation 
arrangement. See additional Related Provisions at end of s. 60. 
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1996 et seg. The para. formerly read: 


(t) amount included under para. 56(1)(x) or (z) or subsec. 
70(2) — where an amount in respect of a retirement compensation 
arrangement is required by paragraph 56(1)(x) or (z) or subsection 
70(2) to be included in computing the taxpayer’s income for the 
year, an amount equal to the lesser of 
(i) the total of all amounts in respect of the arrangement so re- 
quired to be included in the taxpayer’s income for the year, and 
(ii) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under para- 
graph 8(1)(m.2), contributed under the arrangement by the 
taxpayer while it was a retirement compensation arrange- 
ment and before the end of the year, 


(B) all amounts paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the arrangement, and 


(C) all amounts that were received or became receivable by 
the taxpayer before the end of the year and at a time when 
the taxpayer was resident in Canada as proceeds from the 
disposition of an interest in the arrangement, 


exceeds the total of all amounts deducted under this paragraph 
or paragraph (u) in respect of the arrangement in computing the 
taxpayer’s income for a preceding taxation year; 
(u) RCA dispositions — where an amount in re- 
spect of a particular retirement compensation arrange- 
ment is required by paragraph 56(1)(y) to be included 
in computing the taxpayer’s income for the year, an 
amount equal to the lesser of 


(i) the total of all amounts in respect of the particu- 
lar arrangement so required to be included in com- 
puting the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the total of all 
amounts each of which is 


(A) an amount (other than an amount deductible 
under paragraph 8(1)(m.2) or transferred to the 
particular arrangement under circumstances in 
which subsection 207.6(7) applies) contributed 
under the particular arrangement by the tax- 
payer while it was a retirement compensation 
arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the 
taxpayer before the end of the year to the partic- 
ular arrangement from another retirement com- 
pensation arrangement under circumstances in 
which subsection 207.6(7) applies, to the extent 
that the amount would have been deductible 
under paragraph (t) in respect of the other ar- 
rangement in computing the taxpayer’s income 
if it had been received by the taxpayer out of 
the other arrangement, or 


(B) an amount paid by the taxpayer before the 
end of the year and at a time when the taxpayer 
was resident in Canada to acquire an interest in 
the particular arrangement 


exceeds the total of all amounts each of which is 


(C) an amount deducted under paragraph (t) in 
respect of the particular arrangement in comput- 
ing the taxpayer’s income for the year or a pre- 
ceding taxation year, 


(D) an amount deducted under this paragraph in 
respect of the particular arrangement in comput- 
ing the taxpayer’s income for a preceding taxa- 
tion year, or 


(E) an amount transferred in respect of the tax- 
payer before the end of the year from the partic- 
ular arrangement to another retirement compen- 
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sation arrangement under circumstances . in 
which subsection 207.6(7) applies, to the extent 
that the amount would have been deductible 
under paragraph (t) in respect of the particular 
arrangement in computing the taxpayer’s in- 
come if it had been received by the taxpayer out 
of the particular arrangement; 


Related Provisions: 56(1)(y) — Retirement compensation arrange- 
ments; 107.2 — Distribution by a retirement compensation arrangement. 
See additional Related Provisions at end of s. 60. 


History: Para. 60(u) amended by 1998, c. 19, subsec. 99(6), applicable to 
1996 et seq. The para. formerly read: 


(u) amount included under para. 56(1)(y) — where an amount in 
respect of a retirement compensation arrangement is required by 
paragraph 56(1)(y) to be included in computing the taxpayer’s in- 
come for the year, an amount equal to the lesser of 


(1) the total of all amounts in respect of the arrangement so re- 
quired to be included in the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under para- 
graph 8(1)(m.2), contributed under the arrangement by the 
taxpayer while it was a retirement compensation arrange- 
ment and before the end of the year, and 


(B) all amounts paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the arrangement 


exceeds the total of 


(C) the total of all amounts deducted under paragraph (t) in 
respect of the arrangement in computing the taxpayer’s in- 
come for the year or a preceding taxation year, and 


(D) the total of all amounts deducted under this paragraph 
in respect of the arrangement in computing the taxpayer’s 
income for a preceding taxation year; 


(v) contribution to a provincial pension plan — 
the least of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a 
contribution made in the year, or within 60 days 
after the end of the year, by the taxpayer to the 
account of the taxpayer, or of the taxpayer’s 
spouse or common-law partner, under a pre- 
scribed provincial pension plan 


exceeds 


(B) the portion of the total described in clause 
(A) that was deducted in computing the tax- 
payer’s income for the preceding taxation year, 


(i1) the prescribed amount for the year in respect of 
the plan, and 


(iii) the amount by which the taxpayer’s RRSP de- 
duction limit for the year exceeds the total of the 
amounts deducted under subsections 146(5) and 
(5.1) in computing the taxpayer’s income for the 
year; 


Related Provisions: 18(11)(g)—— No deduction for interest paid on 
money borrowed to make contribution; 60(1)(v)(B.2) — Transfer of pre- 
mium under RRSP; 60.02 — 60(v)(iii) applicable since 1991; 118(3) — 
Pension tax credit; 128.1(10)*excluded right or interest’’(g)(iii) — Emigra- 
tion of individual—no deemed disposition of right to pension; 
146(1)“unused RRSP deduction room’’D — reduction in room; 146(21) — 
Transfer from prescribed provincial pension plan. See additional Related 
Provisions at end of s. 60. 


History: Para. 60(v) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


S. 60 


Subpara. 60(v)(i) amended by 1999, c. 22, subsec. 16(1), applicable to 
1998 et seq. The subpara. formerly read: 


(i) the amount contributed by the taxpayer to the taxpayer’s account 
under a prescribed provincial pension plan in the year or within 60 
days after the end of the year to the extent that the amount has not 
been deducted in computing the taxpayer’s income for a preceding 
taxation year, 


Regulations: 7800(1) (prescribed provincial pension plan is the Sas- 
katchewan Pension Plan); 7800(2) (prescribed amount). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(v.1) Ul and El benefit repayment — any benefit 
repayment payable by the taxpayer under Part VII of 
the Unemployment. Insurance Act or Part VII of the 
Employment Insurance Act on or before April 30 of 
the following year, to the extent that the amount was 
not deductible in computing the, taxpayer’s income for 
any preceding taxation year; 
Related Provisions: 56(1)(a)(iv) — Unemployment insur- 
ance/employment insurance benefits taxable; 56(9) — Meaning of “in- 
come for the year”; 60(n)(ii1) — Deduction for repayment under other 
Parts of the UI/EI Act; 63(2) — Child care expenses — income exceeding 
income of supporting person. 


History: Para. 60(v.1) amended by 1998, c. 19, subsec. 99(7), deemed to 
have come into force on June 30, 1996. The para. formerly read: 


(v.1) Ul benefit repayment — any benefit repayment payable by 
the taxpayer under Part VII of the Employment Insurance Act on or 
before April 30 of the following year, to the extent that the amount 
was not deductible in computing the taxpayer’s income or taxable 
income for any preceding taxation year; and 
Para. 60(v.1) amended by 1996, c. 23, para. 187(d), to substitute “Employ- 
ment Insurance Act’ for “Unemployment Insurance Act’, in force June 30, 
1996. 
Para. 60(v.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(6), 
applicable to 1989 et seq. 
Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


(w) tax under Part 1.2 — the amount of the tax- 
payer’s tax payable under Part I.2 for the year; and 
Related Provisions: 56(9)— Meaning of “income for the year”; 
180.2 — OAS benefits clawback. See additional Related Provisions at end 

of s. 60. 


(x) CESG repayment — the total of all amounts 
each of which is an amount paid by the taxpayer in the 
year as a repayment under Part III.1 of the Department 
of Human Resources Development Act of an amount 
included because of subsection 146.1(7) in computing 
the taxpayer’s income for the year or a preceding taxa- 
tion year. 


History: Para. 60(x) added by 1999, c. 22, subsec. 16(2), applicable to 
1998 et seq. 


Proposed Amendment — Recontribution of 
income from employees’ leave of absence 
plan 


Letter from Dept. of Finance, June 30, 2000: See under 
81(1). 


Related Provisions [s. 60]: 4(2), (3) — Whether deductions under s. 
60 are applicable to a particular source. 


Definitions [s. 60]: “allowance” — 56(12); “amount” — 248(1); ‘‘annu- 
itant” — 146(1),  146.3(1); “annuity” — 248(1); “beneficially — inter- 
ested” — 248(25); “benefit under a deferred profit sharing plan’, “busi- 
ness” — 248(1); “Canada” — 255; “child” — 252(1); “child support 
amount”, “commencement day” — 56.1(4), 60.1(4); “common-law _ part- 
ner’, “common-law partnership” — 248(1);' “consequence of the 
death” — 248(8); “death benefit” — 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “eligible amount” — 60.01; “employee”, “em- 
ployee benefit plan”, “employer”, “employment” — 248(1); “estate’” — 
104(1), 248(1); “financially dependent” — 146(1.1); “former spouse” — 
252(3); “income-averaging annuity contract” — 61(4), 248(1); “indivi- 
dual” — 248(1); “life insurance policy” — 138(12), 248(1); “Minister” — 
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248(1); “parent” — 252(2); “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “refund of premiums” — 146(1); 
“registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan”, “RRSP 
deduction limit” — 146(1), 248(1); “related” — 251(2); “resident in Can- 
ada” — 94(3)(a)(vii), 250; “retirement compensation arrangement’’, “retir- 
ing allowance” — 248(1); “spouse” — 252(3); “superannuation or pen- 
sion benefit” — 248(1); “support amount” — 56.1(4), 60.1(4); “taxable 
income” — 2(2), 248(1); “taxation year” — 249; ** __ 248(1); 


“taxpayer 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


60.001 Application of subpara. 60(c.1)(i) — In the 
application of subparagraph 60(c.1)(i) in respect of 
amounts received pursuant to orders made after Decem- 
ber 11, 1979 under the laws of Ontario, the references in 
that subparagraph to “February 10, 1988” and “February 
11, 1988” shall be read as references to “December 11, 
1979” and “December 12, 1979”, respectively. 


Origin of s. 60.001: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained 
in the application rule in 1988, c. 55, s. 37. For the history of subparagraph 
60(c.1)(1), see under para. 60(c).) 


Definitions: “amount” — 248(1). 


60.01 Eligible amount — For the purpose of paragraph 
60(j), the amount, if any, by which 


(a) the amount of any payment received by a taxpayer 
in a taxation year out of or under a foreign retirement 
arrangement and included in computing the taxpayer’s 
income because of clause 56(1)(a)(i)(C.1) (other than 
any portion thereof that is included in respect of the 
taxpayer for the year under subparagraph 60(j)(i) or 
that is part of a series of periodic payments) 


exceeds 


(b) the portion, if any, of the payment included under 
paragraph (a) that can reasonably be considered to de- 
rive from contributions ‘to the foreign retirement ar- 
rangement made bya person other than. the taxpayer 
or the taxpayer’s spouse or common-law partner or 
former spouse or common-law partner, 


is an eligible amount in respect of the taxpayer for the 
year. 


History: Para. 60.01(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History. to 248(1)“common-law partner”. 


Para. 60.01(b) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 21, appli- 
cable after 1992. Para. (b) formerly read: 


(b) the portion, if any, of the payment included under paragraph (a) 
that can reasonably be considered to derive from contributions to 
the foreign retirement arrangement made by a person other than the 
taxpayer or the taxpayer’s spouse (within the meaning assigned by 
subsection 146(1.1)) or former spouse 


S. 60.01 added by 1994, c. 7, Sch. II (1991, c. 49), s. 35, applicable to 
payments received after July 13, 1990. 


Definitions [s. 60.01]: “amount”, “common-law partner” — 248(1); 
“foreign retirement arrangement” — 248(1); “former spouse” — 252(3); 
“person” — 248(1); “spouse” —252(3); “taxation year’ — 249; “tax- 
payer” — 248(1). 

Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


60.02 Application of subpara. 60(v)(iii) — Subpara- 
graph 60(v)(iil) is applicable to the 1991 and subsequent 
taxation years. 


Origin of s. 60.02: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in 
the application rule in 1990, c. 35, s. 5.) 


Definitions: “taxation year” — 249. 


Income Tax Act, Part I, Division B 


60.1 (1) Support — For the purposes of paragraph 60(b) 
and subsection 118(5), where an order or agreement, or 
any variation thereof, provides for the payment of an 
amount 'by a taxpayer to a person or for the benefit of the 
person, children in the person’s custody or both the per- 
son and those children, the amount or any part thereof 


(a) when payable, is deemed to be payable to and re- 
ceivable by that person; and 


(b) when paid, is deemed to have been paid to and re- 
ceived by that person. 
Related Provisions: 56.1(1) — Parallel rule for recipient; 60.11 — Ap- 
plication to orders made in Ontario after May 6, 1974. 


History: Subsec. 60.1(1) amended by 1997, c. 25, subsec. 11(1), applica- 
ble to amounts paid after 1996. Subsec. (1) formerly read: 


60.1 (1) Maintenance payments — Where a decree, order, judg- 
ment or written agreement described in paragraph 60(b) or (c), or 
any variation thereof, provides for the periodic Payment of an 
amount by a taxpayer 


(a) to a person who is 
(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid under an order made by a 
competent tribunal in accordance with the laws of a prov- 
ince, an individual of the opposite sex who is the natural 
parent of a child of the taxpayer, or 


(b) for the benefit of the person, children in the custody of the 
person or both the person and those children, 
the amount or any part thereof, when paid, shall be deemed for the 
purposes of paragraphs 60(b) and (c) to have been paid to and re- 
ceived by that person. 
Subsec. 60.1(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22 
applicable (by subsec. 22(2), as amended by 1994, c. 21, s. 135) to 
amounts paid under a decree, order or judgment made by a competent tri- 
bunal after 1992 or under a written agreement entered into after 1992 other 
than such a decree, order or judgment, or written agreement, made with 
respect to a marriage. breakdown that occurred before 1993. Subsec. (1) 
formerly read: : 


(1) Where, after May 6, 1974, a decree, order, judgment or written 
agreement described in paragraph ‘60(b), (c) or (c.1), or any varia- 
tion thereof, has been made providing for the periodic payment of 
an amount by a taxpayer 
(a) to a person who is 

(1) the taxpayer’s spouse or former spouse, or . 

(ii) where the amount is paid pursuant to an order made by 

a competent tribunal after February 10, 1988 in accordance 


with the laws of a province, an individual of the opposite 
sex who 


(A) before the date of the order cohabited with the tax- 

payer in a conjugal relationship, or 

(B) is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the person or children in the custody of the 
person, or both the person and those children, 


the amount or any part thereof, when paid, shall be deemed, for the 
purposes of paragraphs 60(b), (c) and (c.1), to have been paid to and 
received by that person. 


Selected Cases: Nistor v, R., [2004] 1 C.T.C..2849 (TCC) (“Custody” 
extended to child living in university dormitory); Hinkelman v. R., [2001] 
2 C.T.C. 2180 (TCC) (Equitable principles applied to avoid windfall to 
undeserving taxpayer); Sadler v. R., [1997] 3 C.T.C. 2698 (TCC) (Custody 
and control not the same as legal control, but general care and custody). 


Interpretation Bulletins: [T-530R: Support payments. 


(2) Agreement — For the purposes of section 60, this 
section and subsection 118(5), the amount determined by 
the formula 

A-B 
where 


A. is the total of all amounts each of which is an amount 
(other than an amount that is otherwise a support 
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amount) that became payable by a taxpayer in a taxa- 
tion year, under an order of a competent tribunal or 
under a written agreement, in respect of an expense 
(other than an expenditure in respect of a self-con- 
tained domestic establishment in which the taxpayer 
resides or an expenditure for the acquisition of tangi- 
ble property that is not an expenditure on account of a 
medical or education expense or in respect of the ac- 
quisition, improvement or maintenance of a self-con- 
tained domestic establishment in which the person de- 
scribed in paragraph (a) or (b) resides) incurred in the 
year or the preceding taxation year for. the mainte- 
nance of a person, children in the person’s custody or 
both the person and those children, where the person is 


(a) the taxpayer’s spouse or common-law partner 
or former spouse or common-law partner, or 


(b) where the amount became payable under an or- 
der made by a competent tribunal in accordance 
with the laws of a province, an individual who is a 

_ parent of a child of whom the taxpayer is a natural 
parent, 


and 
Bis the amount, if any, by which 


(a) the total of all amounts each of which is an 
amount included in the total determined for A in 
respect of the acquisition or improvement of a self- 
contained domestic establishment. in. which. that 
person resides, including any payment of principal 
or interest in respect of a loan made or indebted- 
ness incurred to finance, in any manner whatever, 
such acquisition or improvement 


exceeds 


(b) the total of all amounts each of which is an 
amount equal to '/s of the original principal amount 
of a loan or indebtedness described in paragraph 
(a), 
is, where the order or written agreement, as the case may 
be, provides that this subsection and subsection 56.1(2) 
shall apply to any amount paid or payable thereunder, 
deemed to be an amount payable by the taxpayer to that 
person and receivable by that person as an allowance on a 
periodic basis, and that person is deemed to have discre- 
tion as to the use of that amount. 


Related Provisions: 56.1(2) — Paralle! rule for recipient; 252(3) — 
Extended meaning of “spouse” and “former spouse”. 


History: Para. 60.1(2)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


The portion of subsec. 60.1(2) before the formula, the description of A, 
and the closing words of subsec. (2), amended by 1997, c. 25, subsecs. 
11(2)-(4), applicable to amounts paid after 1996. Those portions formerly 
read: 
(2) For the purposes of paragraphs 60(b) and (c), the amount deter- 
mined by the formula 


A is the total of all amounts each of which is an amount (other 
than an amount to which paragraph 60(b) or (c) otherwise ap- 
plies) paid by a taxpayer in a taxation year, under a decree, or- 
der or judgment of a competent tribunal or under a written 
agreement, in respect of an expense (other than an expenditure 
in respect of a self-contained domestic establishment in which 
the taxpayer resides or an expenditure for the acquisition of tan- 
gible property that is not an expenditure on account of a medi- 
cal or education expense or in respect of the acquisition, im- 
provement or maintenance of a_ self-contained domestic 
establishment in which the person described in paragraph (a) or 


S. 60.1(2) 


(b) resides) incurred in the year or the preceding taxation year 
for maintenance of a person who is 


(a) the taxpayer’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a 
competent tribunal in accordance with the laws of a.proy- 
ince, an individual of the opposite sex who is the natural 
parent of a child of the taxpayer, 


or for the maintenance of children in the person’s. custody or 
both the person and those children if, at the time the expense 
-was incurred and throughout the remainder of the year, the tax- 
payer was living separate and apart from that person, and 


shall, where the decree, order, judgment or written agreement, as 

the case may be, provides that this subsection and subsection 
56.1(2) shall apply to any payment made thereunder, be deemed to 
be an amount paid by the taxpayer and received by that person as an 
allowance payable’ on a periodic basis. 


Subsec. 60.1(2) amended by 1994, 'c.7, Sch. VII (1993, c. 24), ’s. 22, 
applicable (by subsec. 22(2), as amended by 1994, c. 21, s. 135) to 
amounts paid under a decree, order or judgment made by a competent tri- 
bunal after 1992 or under a written agreement entered into after 1992 other 
than. such a decree, order or judgment, or written agreement, made with 
respect to a marriage breakdown that occurred. before 1993. Subsec. (2) 
formerly read: 


(2) For the purposes of paragraphs 60(b), (c) and (c.1), the amount, 
if any, by which 


(a) the total of all amounts each of which is an amount (other 
than an amount to which paragraph 60(b), (c) or (c.1) otherwise 
applies) paid by a taxpayer in a taxation year, pursuant to a de- 
cree, order or judgment of a competent tribunal or pursuant to a 
written agreement, in respect of an expense (other than an ex- 
penditure in respect of a self-contained domestic establishment 
in which the taxpayer resides or an expenditure for the acquisi- 
tion of tangible property that is not an expenditure on account 
of a medical or educational expense or in respect of the acquisi- 
tion, improvement or maintenance of a self-contained domestic 
establishment in which the person described in subparagraph (i) 
or (ii) resides) incurred in the year or the immediately preceding 
taxation year for maintenance of a person who is 


(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by 
a competent tribunal after February 10, 1988 in accordance 
with the laws of a province, an individual of the opposite 
sex who 


(A) before the date of the order cohabited with the tax- 
payer in a conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer, 


or for the maintenance of children in the person’s custody or 
both the person and those children if, at the time the expense 
was incurred and throughout the remainder of the year, the tax- 
payer was living apart from that person 


exceeds 
(b) the amount, if any, by, which 


(i) the total of all amounts each of which is an amount in- 
cluded in the total determined’ under paragraph (a) in re- 
spect of the acquisition or improvement of a self-contained 
domestic establishment in which that person resides, in- 
cluding any payment of principal or interest in respect of a 
loan made or indebtedness incurred to finance, in any man- 
ner whatever, the acquisition or improvement 


exceeds 


(ii) the total of all.amounts each of which is an amount 
equal to '/s of the original principal amount of a loan or in- 
debtedness described in subparagraph (i) 


shall, where the decree, order, judgment or written agreement, as 
the case may be, provides that this subsection and subsection 
56.1(2) shall apply to any payment made pursuant thereto, be 
deemed to be an amount paid by the taxpayer and received by that 
person as an allowance payable on a periodic basis. 
Selected Cases [subsec. 60.1(2)]: Veilleux v. R., [2003] 1 C.T.C. 138 
(FCA) (Not necessary to refer to sections of the Act, provided substance 
contained in agreement); Hak v. R., [1999] 1 C.T.C. 2633 (TCC) (Failure 
to mention that provision should apply to. payments not fatal to 


389 


S. 60.1(2) 


deductibility); Larsson v. Canada, [1996] 3 C.T.C. 2430 (TCC) (Inclu- 
sion/deduction process should be favoured in ambiguous or doubtful 
cases). 


Interpretation Bulletins: IT-530R: Support payments. 


(3) Prior payments — For the purposes of this section 
and section 60, where a written agreement or order of a 
competent tribunal made at any time in a taxation year 
provides that an amount paid before that time and in the 
year or the preceding taxation year is to be considered to 
have been paid and received thereunder, 


(a) the amount is deemed to have been paid thereun- 
der; and 


(b) the agreement or order is deemed, except for the 
purpose of this subsection, to have been made on the 
day on which the first such amount was paid, except 
that, where the agreement or order is made after April 
1997 and varies a child support amount payable to the 
recipient from the last such amount paid to the recipi- 
ent before May 1997, each varied amount of child sup- 
port paid under the agreement or order is deemed to 
have been payable under an agreement or order the 
commencement day of which is the day on which the 
first payment of the varied amount is required to be 
made. 
Related Provisions: 56.1(3) — Parallel rule for recipient. 


History: Subsec. 60.1(3) amended by 1997, c. 25, subsec. 11(5), applica- 
ble to amounts paid after 1996. Subsec. (3) formerly read: 


(3) For the purposes of this section and section 60, where a decree, 
order or judgment of a competent tribunal or a written agreement 
made at any time in a taxation year provides that an amount paid 
before that time and in the year or the preceding taxation year is to 
be considered to have been paid and received thereunder, the 
amount shall be deemed to have been paid thereunder. 


Subsec. 60.1(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, 
applicable (by subsec. 22(2) as amended by 1994, c. 21, s. 135) to 
amounts paid under a decree, order or judgment made by a competent tri- 
bunal after 1992 or under a written agreement entered into after 1992 other 
than such a decree, order or judgment, or written agreement, made with 
respect to a marriage breakdown that occurred before 1993. Subsec. (3) 
formerly read: 


(3) For the purposes of this section and section 60, where a decree, 
order or judgment of a competent tribunal or a written agreement 
made at any time in a taxation year provides that an amount paid 
before that time and in the year or the immediately preceding taxa- 
tion year is to be considered as having been paid and received pur- 
suant thereto, the following rules apply: 


(a) the amount shall be deemed to have been paid pursuant 
thereto; and 


(b) the person who made the payment shall be deemed to have 
been separated pursuant to a divorce, judicial separation or writ- 
ten separation agreement from the person’s spouse or former 
spouse at the time the payment was made and throughout the 
remainder of the year. 


Selected Cases [subsec. 60.1(3)]: Foley v. R., [2000] 4 C.T.C. 2016 
(TCC) (Lawyers can bind clients if properly authorized). 


Interpretation Bulletins: IT-530R: Support payments. 


(4) Definitions — The definitions in subsection 56.1(4) 
apply in this section and section 60. 


History: Subsec. 60.1(4) added by 1997, c. 25, subsec. 11(6), applicable 
after 1996. 


Selected Cases [s. 60.1]: Lariviére v. R., [1989] 1 C.T.C. 297 (FCA) 
(Maintenance sum payable periodically to former spouse deductible). 


Definitions [s. 60.1]: “amount” — 248(1); “child” — 252(1); “child 
support amount’, “commencement day” — 56.1(4), 60.1(4); “former 
spouse” — 252(3); “housing unit” — 56.1(4); “individual” — 248(1); 
“parent” — 252(2); “person”, “prescribed”, “principal amount’, ‘‘pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “received” — 
248(7); “self-contained domestic establishment” — 248(1); “spouse” — 
252(3); “support amount” — 56.1(4), 60.1(4); “taxation year’ — 249; 
“taxpayer” — 248(1); “written” — Interpretation Act 35(1) [writing]. 


Income Tax Act, Part I, Division B 


60.11 Application of subpara. 60.1(1)(a)(ii) — In the 
application of subparagraph 60.1(1)(a)(ii) in respect of 
amounts paid pursuant to orders made after May 6, 1974 
under the laws of Ontario, the reference in that subpara- 
graph to “February 10, 1988” shall be read as a reference 
to “May 6, 1974”. 


Origin of s. 60.11: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly in the 
application rule in 1988, c. 55, s. 38.) 


Definitions: “amount” — 248(1). 


60.2 (1) Refund of undeducted past service 
AVCs — There may be deducted in computing a tax- 
payer’s income for a taxation year an amount equal to the 
total of 


(a) where the taxation year ends before 1991, the total 
of all amounts each of which is that portion of an 
amount paid to the taxpayer before 1991 and included 
by reason of subparagraph 56(1)(a)(i) or paragraph 
56(1)(h) or (t) in computing the taxpayer’s income for 
the year or a preceding taxation year that can reasona- 
bly be considered to be a refund of additional volun- 
tary contributions made by the taxpayer before Octo- 
ber 9, 1986 to a registered pension plan for the 
taxpayer’s benefit in respect of services rendered by 
the taxpayer before the year in which the contributions 
were made, to the extent that the contributions were 
not deducted in computing the taxpayer’s income for ~ 
any taxation year; and 


(b) the least of 
(i) $3,500, 


(ii) the total of all amounts each of which is an 
amount included after 1986 by reason of subpara- 
graph 56(1)(a)() or paragraph 56(1)(d.2), (h) or (t) 
in computing the taxpayer’s income for the year, 
and 


(iii) the balance of the annuitized voluntary contri- 
butions of the taxpayer at the end of the year. 


Related Provisions: 8(1)(m)— Employee’s 
60(j.01) — Transfer of surplus. 


RRP contributions; 


(2) Definition of “balance of the annuitized 
voluntary contributions” — For the purposes of sub- 
section (1), “balance of the annuitized voluntary contribu- 
tions” of a taxpayer at the end of a taxation year means 
the amount, if any, by which 


(a) such part of the total of all amounts each of which 
is an additional voluntary contribution made by the 
taxpayer to a registered pension plan before October 9, 
1986 in respect of services rendered by the taxpayer 
before the year in which the contribution was made, to 
the extent that the contribution was not deducted in 
computing the taxpayer’s income for any taxation 
year, as may reasonably be considered as having been 


(1) used before October 9, 1986 to acquire or pro- 
vide an annuity for the taxpayer’s benefit under a 
registered pension plan or registered retirement 
savings plan, or 


(ii) transferred before October 9, 1986 to a regis- 
tered retirement income fund under which the tax- 
payer was the annuitant (within the meaning as- 
signed by subsection 146.3(1)) at the time of the 
transfer 
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exceeds 
(b) the total of all amounts each of which is 


(i) an amount deducted under paragraph (1)(b) in 
computing the taxpayer’s income for a preceding 
taxation year, or 


(ii) an amount deducted under paragraph (1)(a) in 
computing the taxpayer’s income for the year or a 
preceding taxation year, to the extent that the 
amount can reasonably be considered to be in re- 
spect of a refund of additional voluntary contribu- 
tions included in determining the total under para- 
graph (a). 

Definitions [s. 60.2]: “additional voluntary contribution”, ‘amount’, 

“annuity” — 248(1); “balance” — 60.2(2); “registered pension plan” — 

248(1); “registered retirement income fund” — 146.3(1), 248(1); “regis- 


tered retirement savings plan” — 146(1), 248(1); “taxation year” — 249; 
“taxpayer” — 248(1). 


61. (1) Payment made as _ consideration for 
income-averaging annuity — In computing the in- 
come for a taxation year of an individual resident in Can- 
ada, there may be deducted an amount equal to the lesser 
of 


(a) such amount as the individual may claim, not ex- 
ceeding the total of amounts each of which is a single 
payment 


(1) made by the individual in the year or within 60 
days after the end of the year as consideration for 
an income-averaging annuity contract of the indivi- 
dual, and 


(ii) in respect of which no amount has been de- 
ducted in computing the individual’s income for 
the immediately preceding taxation year, and 


(b) the amount, if any, by which the total of 


(i) the remainder obtained when the total of the 
amounts deductible in computing the individual’s 
income for the year by reason of paragraphs 60(j) 
and (1) of this Act and paragraph 60(k) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, is deducted from the total of 
amounts described in subsection (2) in respect of 
the individual for the year, 


(ii) the amount, if any, by which the amount deter- 
mined under paragraph 3(b) in respect of the indi- 
vidual for the year exceeds the total of amounts 
each of which is an allowable business investment 
loss of the individual for the year, 


(111) the individual’s income for the year from the 
production of a literary, dramatic, musical or artis- 
tic work, 


(iv) the individual’s income for the year from the 
individual’s activities as an athlete, a musician or a 
public entertainer such as a theatre, motion picture, 
radio or television artist, and 


(iv.1) the amount, if any, by which the amount in- 
cluded in computing the income of the individual 
for the year by virtue of section 59 exceeds the to- 
tal of amounts deducted in computing the indivi- 
dual’s income for the year under sections 64°, 66, 
66.1, 66.2 and 66.4 and under section 29 of the J/n- 
come Tax Application Rules, 


Sie, s. 64 of R.S.C. 1952, ¢. 148, as amended. 


341 


exceeds 


(v) the total of amounts each of which is the annual 
annuity amount of the individual in respect of an 
income-averaging annuity contract in respect of the 
consideration for which any amount has been de- 
ducted under this subsection in computing the indi- 
vidual’s income for the year. 


i.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Idem — For the purposes of subsection (1), an 
amount described in this subsection in respect of an indi- 
vidual for a taxation year is any following amount: 


(a) any single payment received by the individual in 
the year 


(i) out of or under a superannuation or pension 
fund or plan 


(A) on the death, withdrawal or retirement from 
employment of an employee or former 
employee, 

(B) on the winding-up of the fund or plan in full 
satisfaction of all rights of the payee in or under 
the fund or plan, or 


(C) to which the payee is entitled by virtue of 
an amendment to the plan although the payee 
continues to be an employee to whom the plan 
is applicable, 
(i1) on retirement as an employee in recognition of 
long service and not made out of or under a super- 
annuation fund or plan, 


(111) pursuant to an employees profit sharing plan in 
full satisfaction of all the individual’s rights in or 
under the plan, to the extent that the amount 
thereof is required to be included in computing the 
individual’s income for the year in which the pay- 
ment was received, or 


(iv) pursuant to a deferred profit sharing plan on 
the death, withdrawal or retirement from employ- 
ment of an employee or former employee, to the 
extent that the amount thereof is required to be in- 
cluded in computing the individual’s income for 
the year; 


(b) a payment or payments made by an employer to 
the individual as an employee or former employee on 
or after retirement in respect of loss of office or em- 
ployment, if made in the year of retirement or within 
one year after that year; 


(c) a payment or payments paid to the individual as a 
death benefit, if paid in the year of death or within one 
year after that year; 


(d) any amount included in computing the individual’s 
income for the year by virtue of subsection 146(8), to 
the extent that the amount is a refund of premiums, as 
defined by section 146, under a registered retirement 
savings plan received by the individual under the plan 
on or after the death of the person who was, immedi- 
ately before the person’s death, the annuitant 
thereunder; 


(e) any amount included in computing the individual’s 
income for the year by virtue of section 13, 14 or 23, 
subsection 28(4) or (5) or paragraph 106(2)(a) of this 
Act or subparagraph 56(1)(a)(viti) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952: 
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(f) any amount deemed by section 7 to be a benefit 
received by the individual in the year by virtue of the 
individual’s employment; 


(g) the amount, if any, by which any amount received 
by the individual in the year as or on account of a 
prize for achievement in a field of endeavour ordina- 
rily carried on by the individual exceeds $500; 


(h) any amount included in computing the individual’s 
income for the year by virtue of subsection 146.2(6) of 
the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952; 


(i) a payment made in the year to an individual by vir- 
tue of paragraph 51(2)(b) of the Judges Act; 


(j) except where the individual claimed a deduction 
under paragraph 23(3)(a) of the Income Tax Applica- 
tion Rules in computing the individual’s income for 
the year, any amount included in computing that in- 
come by virtue of paragraph 23(3)(c) of that Act; and 


(k) where the individual ceased to be a member of a 
partnership in the year or the preceding year and para- 
graph 34(a) applied in computing the individual’s in- 
come therefrom in the preceding year, the amount in- 
cluded in the individual’s income for the year by 
virtue of paragraph 3(a) to the extent that, having re- 
gard to all the circumstances including the proportion 
in which the members of the partnership have agreed 
to share the profits of the partnership, it can reasona- 
bly be considered to be in respect of the individual’s 
share of the work in progress of the partnership at the 
time the individual ceased to be a member thereof, if, 
during the remainder of the year in which the indivi- 
dual ceased to be a member and in the following year, 
the individual did not 


(1) become employed in the business that had been 
carried on by the partnership, 


(11) carry on a business that is a profession, or 


(111) become a member of a partnership that carries 
on a business that is a profession. 


Related Provisions: 128.1(10)“excluded right or interest”(f)(ii) — Em- 
igration — no deemed disposition of right to IAAC. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“annual annuity amount” of an individual in respect of 
an income-averaging annuity contract means the total of 
the equal payments described in paragraph (c) of the defi- 
nition “income-averaging annuity contract” in this sub- 
section that, under the contract, are receivable by the indi- 
vidual in the twelve month period commencing on the 
day that the first such payment under the contract be- 
comes receivable by the individual; 


“income-averaging annuity contract” of an individual 
means a contract between the individual and a person li- 
censed or otherwise authorized under the laws of Canada 
or a province to carry on in Canada an annuities business 
or a corporation licensed or otherwise authorized under 
the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trus- 
tee, under which 


(a) in consideration of a qualifying payment as consid- 
eration under the contract, that person agrees to pay to 
the individual, commencing at a time not later than 10 
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months after the individual has made the qualifying 
payment, 
(i) an annuity to the individual for the individual’s 
life, with or without a guaranteed term not exceed- 
ing the number of years that is the lesser of 


(A) 15, and 


(B) 85 minus the age of the individual at the 
time the annuity payments commence, or 


(ii) an annuity to the individual for a guaranteed 
term described in subparagraph (i), or 


(b) in consideration of a single payment in respect of 
the individual’s 1981 taxation year, other than a quali- 
fying payment, made by the individual as considera- 
tion under the contract, that person makes all pay- 
ments provided for under the contract to the individual 
before 1983 


and under which no payments are provided except the 
single payment by the individual and, 


(c) in respect of a contract referred to in paragraph (a), 
equal annuity payments that are to be made annually 
or at more frequent periodic intervals, or 


(d) in respect of a contract referred to in paragraph (b), 
payments described therein to the individual; 


Related Provisions: 128.1(10)‘excluded right or interest” (f)(ii) — Em- 
igration — no deemed disposition of right to IAAC. 


‘“‘qualifying payment’? means a single payment made - 
before November 13, 1981 (or made on or after Novem- 
ber 13, 1981 pursuant to an agreement in. writing entered 
into before that date to make such a payment in respect of 
the individual’s 1981 taxation year, or pursuant to an ar- 
rangement in writing made before that date to have funds 
withheld before 1982 from any of the individual’s remu- 
neration described in paragraph (1)(b) earned or received 
before November 13, 1981 and paid by or on behalf of the 
individual). 

Selected Cases [subsec. 61(4)]: Huet v. Canada, [1995] 1 C.T.C. 367 
(FCTD) (Retroactive legislation not unconstitutional). 

Definitions [s. 61]: “amount”, “annuity”, “business” — 248(1); “Can- 
ada” — 255; “corporation” — 248(1), Interpretation Act 35(1); “death 
benefit” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); ““em- 
ployee” — 248(1); “employees profit sharing plan” — 144(1), 248(1); 
“employment”, “individual”, “office”, “person” — 248(1); “province” 
Interpretation Act 35(1); “radio” — Interpretation Act. 35(1); “registered 
retirement savings plan” — 146(1), 248(1); “resident in Canada” — 250; 
“taxation year” — 249; “taxpayer” — 248(1); “writing” — Interpretation 
Act 35(1). 


61.1 (1) Where income-averaging annuity contract 
ceases to be such — Where a contract that was at any 
time an income-averaging annuity contract of an indivi- 
dual has, at a subsequent time, ceased to be an income- 
averaging annuity contract otherwise than by virtue of the 
surrender, cancellation, redemption, sale or the disposi- 
tion thereof, the individual shall be deemed to have re- 
ceived at that subsequent time as proceeds of the disposi- 
tion of an income-averaging annuity contract an amount 
equal to the fair market value of the contract at that subse- 
quent time and to have acquired the contract, as another 
contract not being an income-averaging annuity contract, 
immediately thereafter at a cost to the individual equal to 
that fair market value. 

Related Provisions: 56(1)(f) — Disposition of income-averaging annu- 


ity contracts; 61 — IAAC; 212(1)(n) — Withholding tax on payment to 
non-resident. 


(2) Where annuitant dies and payments contin- 
ued — Where an individual who was an annuitant under 
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an income-averaging annuity contract has died and pay- 
ments are subsequently made under that contract, the pay- 
ments shall be deemed to be payments under an income- 
averaging annuity contract. 


Interpretation Bulletins [subsec. 61.1(2)]: IT-212R3: Income of de- 
ceased persons — rights or things. 


Definitions [s. 61.1]: “income-averaging annuity contract” — 61(4), 
248(1); “individual” — 248(1). 


61.2 Reserve for debt forgiveness for resident in- 
dividuals — There may be deducted in computing the 
income for a taxation year of an individual (other than a 
trust) resident in Canada throughout the year such amount 
as the individual claims not exceeding the amount deter- 
mined by the formula ' 


A + B—0.2(C — $40,000) 
where | 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an 
amount that, because of the application of section 
80 to an obligation payable by the individual (or a 
partnership of which the individual was a member) 
was included under subsection 80(13) in comput- 
ing the income of the individual for the year or the 
income of the partnership for a fiscal period that 
ends in the year (to the extent that, where the 
amount was included in computing income of a 
partnership, it relates to the individual’s share of 
that income) 


exceeds 


(b) the total of all amounts deducted because of 
paragraph 80(15)(a) in computing the individual’s 
income for the year, 
B is the amount, if any, included under section 56.2 in 
computing the individual’s income for the year, and 


C is the greater of $40,000 and the individual’s income 
for the year, determined without reference to this sec- 
tion, paragraph 20(1)(ww), section 56.2, paragraph 
60(w), subsection 80(13) and paragraph 80(15)(a). 

Related Provisions: 56.2 — Inclusion into income in following year; 

61.3, 61.4 — Alternative deductions for corporations, non-residents and 

trusts; 80(16) — Designation by CCRA to reduce reserve under 61.2; 

114(a)—— No. deduction under 61.2 for part-year residents; 257 — 

Formula cannot calculate to less than zero. 


History: The description of C in s. 61.2 amended by 2000, c. 19, s. 8, 
applicable to 2000 et seg. It formerly read: 


Cis the greater of $40,000 and the individual’s income for the 
year, determined without reference to this section, section 56.2, 
paragraph 60(w), subsection 80(13) and paragraph 80(15)(a). 

S. 61.2 added by 1995, c. 21, s. 20, applicable to taxation years that end 
after February 21, 1994. 

Definitions [s. 61.2]: “amount” — 248(1); “fiscal period” — 249(2)(b), 
249.1; “individual” — 248(1); “resident in Canada’ — 250; “taxation 
year” — 249; “trust” — 104(1), 248(1), (3). 


61.3 (1) Deduction for insolvency with respect to 
resident corporations — There shall be deducted in 
computing the income for a taxation year of a corporation 
resident in Canada throughout the year that is not exempt 
from tax under this Part on its taxable income, the lesser 
of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that, because of the application of section 
80 to a commercial obligation (in this section hav- 
ing the meaning assigned by subsection 80(1)) is- 
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sued by the corporation (or a partnership of which 
the corporation was a member) was included under 
subsection 80(13) in computing the income of the 
corporation for the year or the income of the part- 
nership for a fiscal period that ends in the year (to 
the extent that the amount, where it was included in 
computing income of a partnership, relates to the 
corporation’s share of that income) 


exceeds 


(ii) the total of all amounts deducted because of 
paragraph 80(15)(a) in computing the corporation’s 
income for the year, and 


(b) the amount determined by the formula 


A-2(B-C—~D-E) 
where 


A is the amount determined under paragraph (a) in re- 
spect of the corporation for the year, 


Bis the total of 


(i) the fair market value of the assets of the cor- 
poration at the end of the year, 


(i1) the amounts paid before the end of the year 
on account of the corporation’s tax payable 
under this Part or any of Parts [.3, Hl, VI and 
XIV for the year or on account of a similar tax 
payable for the year under an Act of a province, 
and 


(i11) all amounts paid by the corporation in the 
12-month period preceding the end of the year 
to a person with whom the corporation does not 
deal at arm’s length 


(A) as a dividend (other than a_ stock 
dividend), 


(B) on a reduction of paid-up capital in re- 
spect of any class of shares of its capital 
stock, 


(C) on a redemption, acquisition or cancella- 
tion of its shares, or 


(D) as a distribution or appropriation in any 
manner whatever to or for the benefit of the 
shareholders of any class of its capital stock, 
to the extent that the distribution or appro- 
priation cannot reasonably be considered to 
have resulted in a reduction in the amount 
otherwise determined for C in respect of the 
corporation for the year, 


C is the total liabilities of the corporation at the end 
of the year (determined without reference to the 
corporation’s liabilities for tax payable under this 
Part or any of Parts 1.3, II, VI and XIV for the year 
or for a similar tax payable for the year under an 
Act of a province) and, for this purpose, 


(1) the equity and consolidation methods of ac- 
counting shall not be used, and 


(11) subject to subparagraph (i) and except as 
otherwise provided in this description, the total 
liabilities of the corporation shall 


(A) where the corporation is not an insur- 
ance corporation or a bank to which clause 
(B) or (C) applies and the balance sheet as 
of the end of the year was presented to the 
shareholders of the corporation and was pre- 
pared in accordance with generally accepted 
accounting principles, be considered to be 
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the total liabilities shown on that balance 
sheet, 


(B) where the corporation is a bank or an in- 
surance corporation that is required to report 
to the Superintendent of Financial Institu- 
tions and the balance sheet as of the end of 
the year was accepted by the Superinten- 
dent, be considered to be the total liabilities 
shown on that balance sheet, 


(C) where the corporation is an insurance 
corporation that is required to report to the 
superintendent of insurance or other similar 
officer or authority of the province under 
whose laws the corporation is incorporated 
and the balance sheet as of the end of the 
year was accepted by that officer or author- 
ity, be considered to be the total liabilities 
shown on that balance sheet, and 


(D) in any other case, be considered to be 
the amount that would be shown as total lia- 
bilities of the corporation at the end of the 
year on a balance sheet prepared in accor- 
dance with generally accepted accounting 
principles, 


D is the total of all amounts each of which is the prin- 


cipal amount at the end of the year of a distress 
preferred share (within the meaning assigned by 
subsection 80(1)) issued by the corporation, and 


is 50% of the amount, if any, by which 


(i) the amount that would be the corporation’s 
income for the year if that amount were deter- 
mined without reference to this section and sec- 
tion 61.4 


exceeds 


(11) the amount determined under paragraph (a) 
in respect of the corporation for the year. 


Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D 
expenditures; 61.2 — Reserve for individuals; 61.3(3) — Anti-avoidance; 
61.4 — Additional reserve; 80(16) — Designation by CCRA to reduce re- 
serve under 61.3; 80.01(8), (9) — Deemed settlement on debt parking or 
debt becoming statute-barred; 80.04(4)(j) — Agreement to transfer for- 
given amount; 87(2)(1.21) — Amalgamations — continuing corporation; 
257 — Formula cannot calculate to less than zero. 

History: The description of E in para. 61.3(1)(b) amended by 1998, c. 19, 


subsec. 101(1), applicable to taxation years that end after February 21, 
1994. That description formerly read: 


E 


is 50% of the amount, if any, by which the amount that would 
be the corporation’s income for the year if that amount were 
determined without reference to this section, section 61.4 and 
subsection 80(17) exceeds the amount determined under para- 
graph (a) in respect of the corporation for the year. 


(2) Reserve for insolvency with respect to non- 
resident corporations — There shall be deducted in 
computing the income for a taxation year of a corporation 
that is non-resident at any time in the year, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that, because of the application of section 
80 to a commercial obligation issued by the corpo- 
ration (or a partnership of which the corporation 
was a member) was included under subsection 
80(13) in computing the corporation’s taxable in- 
come or taxable income earned in Canada for the 
year or the income of the partnership for a fiscal 
period that ends in the year (to the extent that, 
where the amount was included in computing in- 
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come of a partnership, it relates to the corpora- 
tion’s share of the partnership’s income added in 
computing the corporation’s taxable income or tax- 
able income earned in Canada for the year) 


exceeds 


(ii) the total of all amounts deducted because. of 
paragraph 80(15)(a) in computing the corporation's 
taxable income or taxable income earned in Can- 
ada for the year, and 


(b) the amount determined by the formula 


A-2(B—-C-D-E) 


A is the amount determined under paragraph (a) in re- 
spect of the corporation for the year, 


Bis the total of 


(i) the fair market value of the assets of the cor- 
poration at the end of the year, 


(ii) the amounts paid before the end of the year 
on account of the corporation’s tax payable 
under this Part or any of Parts 1.3, H, VI and 
XIV for the year or on account of a similar tax 
payable for the year under an Act of a province, 
and 


(iii) all amounts paid in the 12-month period 
preceding the end of the year by the corporation . 
to a person with whom the corporation does not 
deal at arm’s length 


(A) as a dividend (other than a_ stock 
dividend), 


(B) on a reduction of paid-up capital in re- 
spect of any class of shares of its capital 
stock, 


(C) on a redemption, acquisition or cancella- 
tion of its shares, or 


(D) as a distribution or appropriation in any 
manner whatever to or for the benefit of the 
shareholders of any class of its capital stock, 
to the extent that the distribution or appro- 
priation cannot reasonably be considered to 
have resulted in a reduction of the amount 
otherwise determined for C in respect of the 
corporation for the year, 


C is the total liabilities of the corporation at the end 
of the year (determined without reference to the 
corporation’s liabilities for tax payable under this 
Part or any of Parts I.3, Il, VI and XIV for the year 
or for a similar tax payable for the year under an 
Act of a province), determined in the manner de- 
scribed in the description of C in paragraph (1)(b), 


D is the total of all amounts each of which is the prin- 
cipal amount at the end of the year of a distress 
preferred share (within the meaning assigned by 
subsection 80(1)) issued by the corporation, and 


E is 50% of the amount, if any, by which 


(1) the amount that would be the corporation’s 
taxable income or taxable income earned in 
Canada for the year if that amount were deter- 
mined without reference to this section and sec- 
tion 61.4 


exceeds 


(11) the amount determined under paragraph (a) 
in respect of the corporation for the year. 
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Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D 
expenditures; 61.3(3) — Anti-avoidance; 61.4— Additional reserve; 
80(16) — Designation by CCRA to reduce reserve under 61.3; 80.01(8), 
(9) — Deemed settlement on debt parking or debt becoming §statute- 
barred; 80.04(4)(4j)—— Agreement to transfer forgiven amount; 
87(2)(1.21) — Amalgamations — continuing corporation; 257 — Formula 
cannot calculate to less than zero. 


History: The description of E in para. 61.3(2)(b) amended by 1998, c. 19, 
subsec. 101(2), applicable to taxation years that end after February 21, 
1994. That description formerly read: 


Eis 50% of the amount, if any, by which the amount that would 
be the corporation’s taxable income or taxable income earned 1n 
Canada for the year if that amount were determined without ref- 
erence to this section, section 61.4 and subsection 80(17) ex- 
ceeds the amount determined under paragraph (a) in respect of 
the corporation for the year. 


(3) Anti-avoidance — Subsections (1) and (2) do not 
apply to a corporation for a taxation year where property 
was transferred in the 12-month period preceding the end 
of the year or the corporation became indebted in that pe- 
riod and it can reasonably be considered that one of the 
reasons for the transfer or the indebtedness was to in- 
crease the amount that the corporation would, but for this 
subsection, be entitled to deduct under subsection (1) or 
(2). 

Related Provisions: 160.4 — Joint liability of transferee where pro- 
perty transferred so that 61.3(3) applies. 


History: S. 61.3 added by 1995, c. 21, s. 20, applicable to taxation years 
that end after February 21, 1994. 


Definitions [s. 61.3]: “Act” — Interpretation Act 35(1); “amount” — 
248(1); “arm’s length” — 251(1); “bank” — 248(1); “class of shares” — 
248(6); “commercial obligation” — 61.3(1)(a)(i), 80(1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “fiscal period” — 
249(2)(b), 249.1; “insurance corporation”, “non-resident” — 248(1); “of- 
ficer” — 248(1)“office”; “paid-up capital” — 89(1), 248(1); “principal 
amount’, “property” — 248(1); “province” —Jnterpretation Act 35(1); 
“resident in Canada” — 250; “share”, “shareholder’’, “stock dividend” — 
248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249. 


61.4 Reserve for debt forgiveness for 
corporations and others — There may be deducted 
as a reserve in computing the income for a taxation year 
of a taxpayer that is a corporation or trust resident in Can- 
ada throughout the year or a non-resident person who car- 
ried on business through a fixed placed of business in 
Canada at the end of the year such amount as the taxpayer 
claims not exceeding the least of 


(a) the amount determined by the formula 


A-B 
where 
A is the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that, because of the application of sec- 
tion 80 to a commercial obligation (within the 
meaning assigned by subsection 80(1)) issued 
by the taxpayer (or a partnership of which the 
taxpayer was a member) was included under 
subsection 80(13) in computing the income of 
the taxpayer for the year or a preceding taxation 
year or of the partnership for a fiscal period that 
ends in that year or preceding year (to the ex- 
tent that, where the amount was included in 
computing income of a partnership, it relates to 
the taxpayer’s share of that income) 


exceeds the total of 


(ii) all amounts each of which is an amount de- 
ducted under paragraph 80(15)(a) in computing 
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the taxpayer’s income for the year or a preced- 
ing taxation year, and 


(111) all amounts deducted under section 61.3 in 
computing the taxpayer’s income for the year or 
a preceding taxation year, and 


B is the amount, if any, by which the amount deter- 
mined for A in respect of the taxpayer for the year 
exceeds the total of 


(1) the amount that would be determined for A 
in respect of the taxpayer for the year if that 
value did not take into account amounts in- 
cluded or deducted in computing the taxpayer’s 
income for any preceding taxation year, and 


(11) the amount, if any, included under section 
56.3 in computing the taxpayer’s income for the 
year, 


(b) the total of 


(i) Ys of the amount that would be determined for A 
in paragraph (a) in respect of the taxpayer for the 
year if that value did not take into account amounts 
included or deducted in computing the taxpayer’s 
income for any preceding taxation year, 


(11) */s of the amount that would be determined for 
A in paragraph (a) in respect of the taxpayer for the 
year if that value did not take into account amounts 
included or deducted in computing the taxpayer’s 
income for the year or any preceding taxation year 
(other than the last preceding taxation year), 


(iii) */s of the amount that would be determined for 
A in paragraph (a) in respect of the taxpayer for the 
year if that value did not take into account amounts 
included or deducted in computing the taxpayer’s 
income for the year or any preceding taxation year 
(other than the second last preceding taxation 
year), and 


(iv) '/s of the amount that would be determined for 
A in paragraph (a) in respect of the taxpayer for the 
year if that value did not take into account amounts 
included or deducted in computing the taxpayer’s 
income for the year or any preceding taxation year 
(other than the third last preceding taxation year), 
and 


(c) where the taxpayer is a corporation that com- 
mences to wind up in the year (otherwise than in cir- 
cumstances to which the rules in subsection 88(1) ap- 


ply), nil. 


Related Provisions: 56.3 — Inclusion into income in following year; 
61.2 — Reserve for resident individuals; 61.3 — Additional reserve for in- 
solvent corporation; 80.04(4)j)— Agreement to transfer forgiven 
amount; 87(2)(g),  (h.1) — Amalgamations — carryover of reserve; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 


History: S. 61.4 added by 1995, c. 21, s. 20, applicable to taxation years 
that end after February 21, 1994. 


Definitions [s. 61.4]: “amount”, “business” — 248(1); “carrying on bus- 
iness in Canada” — 253; “corporation” —.248(1), Interpretation Act 
35(1); “fiscal period” — 249(2)(b), 249.1; “non-resident” — 248(1); “resi- 
dent in Canada” — 94(3)(a)(vii), 250; “taxation year’ — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


62. (1) Moving expenses — There may be deducted in 
computing a taxpayer’s income for a taxation year 
amounts paid by the taxpayer as or on account of moving 
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expenses incurred in respect of an eligible relocation, to 
the extent that 


(a) they were not paid on the taxpayer’s behalf in re- 
spect of, in the course of or because of, the taxpayer’s 
office or employment; 


(b) they were not deductible because of this section in 
computing the taxpayer’s income for the preceding 
taxation year; 


(c) the total of those amounts does not exceed 


(1) in any case described in subparagraph (a)(i) of 
the definition “eligible relocation” in subsection 
248(1), the taxpayer’s income for the year from the 
taxpayer's employment at a new work location or 
from carrying on the business at the new work lo- 
cation, as the case may be, and 


(11) in any case described in subparagraph (a)(ii) of 
the definition “eligible relocation” in subsection 
248(1), the total of amounts included in computing 
the taxpayer's income for the year because of 
paragraphs 56(1)(n) and (0); and 


(d) all reimbursements and allowances received by the 
taxpayer in respect of those expenses are included in 
computing the taxpayer’s income. 


Related Provisions: 4(2) — Deductions under s. 62 not applicable to 
any particular source; 64.1 —JIndividuals absent from Canada; 
115(2)(f) — Deduction for non-resident; 118.2(2)(1.5) — Medical expense 
credit for moving expenses. 


History: Subsec. 62(1) amended by 1999, c. 22, subsec. .17(1), applicable 
after 1997. The subsec. formerly read: 


62. (1) Where a taxpayer has, at any time, commenced 


(a) to carry on a business or to be employed at a location in 
Canada (in this subsection referred to as “the new work loca- 
tion”), or 


(b) to be a student in full-time attendance at an educational in- 
stitution (Gin this subsection referred to as “the new work loca- 
tion”) that is a university, college or other educational institu- 
tion providing courses at a post-secondary school level, 


and by reason thereof has moved from the residence in Canada at 
which, before the move, the taxpayer ordinarily resided (in this sec- 
tion referred to as “the old residence”) to a residence in Canada at 
which, after the move, the taxpayer ordinarily resided (in this sec- 
tion referred to as “the new residence’), so that the distance be- 
tween the old residence and the new work location is not less than 
40 kilometres greater than the distance between the new residence 
and the new work location, in computing the taxpayer’s income for 
the taxation year in which the taxpayer moved from the old resi- 
dence to the new residence or for the immediately following taxa- 
tion year, there may be deducted amounts paid by the taxpayer as or 
on account of moving expenses incurred in the course of moving 
from the old residence to the new residence, to the extent that 


(c) they were not paid on the taxpayer’s behalf by the tax- 
payer’s employer, 


(d) they were not deductible by virtue of this section in comput- 
ing the taxpayer’s income for the preceding taxation year, 


(e) they would not, but for this section, be deductible in com- 
puting the taxpayer’s income, 


(f) the total of those amounts does not exceed 


(i) in any case described in paragraph (a), the taxpayer’s 
income for the year from the taxpayer’s employment at the 
new work location or from carrying on the new business at 
the new work location, as the case may be, or 


(ii) in any case described in paragraph (b), the total of 
amounts required to be included in computing the tax- 
payer’s income for the year by virtue of paragraphs 
56(1)(n) and (0), and 


(g) any reimbursement or allowance received by the taxpayer in 
respect of those gis win is included in computing the tax- 
payer’s income. 


Income Tax Act, Part I, Division B 


Selected Cases [subsec. 62(1)]: James v. R., [2003] 3'C.T.C. 247 
(FCA) (Moving expenses not deductible where only dividend income 
received); McLaren v. R., [2000] 2 C.T.C. 2633 (TCC) (Expenses must be 
consequence of change of employment, not in anticipation of change); 
Loukine vy. R., [1998] 3'C.T.C. 2258 (TCC) (Absent means more than sim- 
ply not being present in a place); Giannakopoulos v. MNR, [1995] 2 
C.T.C. 316 (FCA) (Distance to be measured along shortest normal route, 
not straight line); Glaubitz v. Canada, [1994] 2 C.T.C. 2448 (TCC) (De- 
duction disallowed where expenses not incurred for pupose of commenc- 
ing work at new work location); Schultz v. R., [1988] 2 C.T.C. 293 
(FCTD) (Moving expenses deductible when incurred due to loss of em- 
ployment or to initiate new business); Midyette v. R., [1985] 2 C.T.C. 362 
(FCTD) (Teacher taxpayer on one-year fellowship abroad; moving ex- 
penses not deductible); Rath v. R., [1982] C.T.C. 207 (FCA) (Deduction 
disallowed when payment for loss and replacement costs of goods not 
moving expenses); Storrow v. R., [1978] C.T.C. 792 (FCTD) (Costs in- 
curred in connection with acquisition of new residence not moving 
expenses). 


Interpretation Bulletins: See list at end of s. 62. 


1.T. Technical News: No. 6 (road distance to be used instead of “as the 
crow flies’’). 


Forms: T1-M: Moving expenses deduction. 


(2) Moving expenses of students — There may be 
deducted in computing a taxpayer’s income for a taxation 
year the amount, if any, that the taxpayer would be enti- 
tled to deduct under subsection (1) if the definition “eligi- 
ble relocation” in subsection 248(1) were read without 
reference to subparagraph (a)(i) of that definition and if 
the word “both” in paragraph (b) of that definition were 
read as “either or both”. 

Related Provisions: 64.1 — Individuals absent from Canada; 115(2) — 


Non-resident’s taxable income earned in Canada; 118.2(2)(1.5) — Medical 
expense credit for moving expenses. 


History: Subsec. 62(2) amended by 1999, c. 22, subsec. 17(1), applicable 
after 1997. The subsec. formerly read: 


(2) Application of subsec. (1) to certain students — Where a 
taxpayer would, if subsection (1) were read without reference to 
paragraph (a) thereof and 
(a) if the reference therein to “moved from the residence in 
Canada at which” were read as a reference to “moved from the 
residence at which’, or 
(b) if the reference therein to “to a residence in Canada at 
which” were read as a reference to “to a residence at which’, 
be entitled to deduct an amount by virtue of that subsection in com- 
puting the taxpayer’s income for a taxation year, that amount may 
be deducted in computing the taxpayer’s income for the year. 


Interpretation Bulletins: See list at end of s. 62. 


In_subsec- 
includes any expense in- 


(3) Definition of “moving expenses” — 
tion (1), “moving expenses” 
curred as or on account of 


(a) travel costs (including a reasonable amount ex- 
pended for meals and lodging), in the course of mov- 
ing the taxpayer and members of the taxpayer’s house- 
hold from the old residence to the new residence, 


(b) the cost to the taxpayer of transporting or storing 
household effects in the course of moving from the old 
residence to the new residence, 


(c) the cost to the taxpayer of meals and lodging near 
the old residence or the new residence for the taxpayer 
and members of the taxpayer’s household for a period 
not exceeding 15 days, 


(d) the cost to the taxpayer of cancelling the lease by 
virtue of which the taxpayer was the lessee of the old 
residence, 


(e) the taxpayer’s selling costs in respect of the sale of 
the old residence, 


(f) where the old residence is sold by the taxpayer or 
the taxpayer’s spouse or common-law partner as a re- 
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sult of the move, the cost to the taxpayer of legal ser- 
vices in respect of the purchase of the new residence 
and of any tax, fee or duty (other than any goods and 
services tax or value-added tax) imposed on the trans- 
fer or registration of title to the new residence, 


Selected Cases [para. 62(3)(f)]: Lachman vy. R., [1995] 2. C.T.C. 
2944D (TCC) (B.C. land transfer tax and GST both included in moving 
expenses); Johnson v. Canada, [1995] 2 C.T.C. 2110 (TCC) (GST is not a 
tax imposed on transfer or registration of title to new residence); Mann v. 
Canada, [1995] 2 C.T.C. 2049 (TCC) (GST and Ontario land transfer tax 
deductible under provision in respect of newly constructed home). 


(g) interest, property taxes, insurance premiums and 
the cost of heating and utilities in respect. of the old 
residence, to the extent of the lesser of $5,000 and the 
total of such expenses of the taxpayer for the period 


(1) throughout which the old residence is neither or- 
dinarily occupied by the taxpayer or by any other 
person who ordinarily resided with the taxpayer at 
the old residence immediately before the move nor 
rented by the taxpayer to any other person, and 


(ii) in. which reasonable efforts are made to sell the 
old residence, and 


(h) the cost of revising legal documents to reflect the 
address of the taxpayer’s new residence, of replacing 
drivers’ licenses and non-commercial vehicle permits 
(excluding any cost for vehicle insurance) and of con- 
necting or disconnecting utilities, 


but, for greater certainty, does not include costs (other 
than costs referred to in paragraph (f)) incurred by the 
taxpayer in respect of the acquisition of the new 
residence. 


Related Provisions: 56(1)(n)— Scholarships, bursaries, _ etc.; 
56(1)(o0) — Research grants; 64.1 -—JIndividuals absent from Canada; 
115(2) — Non-resident’s taxable income earned in. :;. Canada; 
118.2(2)(1.5) — Medical expense credit for moving expenses. 


History: Para. 62(3)(f) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to. 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


Paras. 62(3)(g) and (h) added by 1999, c. 22, subsec. 17(2), applicable to 
expenses incurred after 1997. 


Para. 62(3)(f) amended by 1998, c. 19, s. 102, applicable to costs incurred 
after 1990. The para. formerly read: 


(f) where the old residence is being or has been sold by the taxpayer 
or the taxpayer’s spouse as a result of the move, the cost to the tax- 
payer of legal services in respect of the purchase of the new resi- 
dence and of any taxes imposed on the transfer or registration of 
title to the new. residence, 


Selected Cases [subsec. 62(3)]: Johnston v. R., [2003] 3 C.T.C. 298 
(FCA) (Interest on borrowed money to buy house not moving expense); 
Séguin v, R., [1998].1 C.T.C. 2453 (TCC) (Mortgage interest at old loca- 
tion not included in moving expenses); Oster v. Canada, [1995] 1 C.T.C. 
2224 (TCC) (Transfer allowances equal to one month’s pay were taxable 
benefits and not moving expenses); Collin v. MNR, [1990] 2 C.T.C. 92 
(FCTD) (Amount paid by vendor to enable making of loan to purchaser 
was cost of disposition not reduction in price); Gold v. R., [1977] C.T.C. 
616 (FCTD) (Living and education expenses of child in former city of 
residence not “moving expenses”). 


Selected Cases [s. 62]: Jaschinski v. R., [2003] | C.T.C. 2571 (TCC) 
(Intermediate move to temporary housing did not count as “real” move); 
Fardeau v. R., [2002] 3 C.T.C. 2169 (TCC) (Goods damaged in transit are 
not moving expenses); Cavalier v. R., [2002] 1.C.T.C. 2001 (TCC) (To be 
ordinarily resident does not require any intention that such residence be 
permanent); Cameron (D.) vy. MNR, [1993] | C.T.C. 2745 (TCC) (Dis- 
tance measured as space between two points (“as the crow flies”), not 
along shortest road between two points). 


Definitions [s. 62]: “amount”, “business” — 248(1); “Canada” — 64.1, 
255; “carrying on business” — 253; “common-law partner”, “eligible relo- 
cation”, “employed”, “employer”, “employment”, “goods and services 
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tax” — 248(1); “moving expenses” —62(3); “new _ residence” — 
248(1)“eligible relocation’’(b); “new work location” — 248(1)“eligible re- 
location’’(a); “office” — 248(1); “old residence” — 248(1)“eligible relo- 
cation” (b); “person”, “property” —,248(1); “taxation year” — 249; “tax- 
payer’ — 248(1). 

Interpretation Bulletins [s. 62]: IT-178R3: Moving expenses; IT- 
518R: Food, beverages and entertainment expenses. 


Forms [s. 62]: T1-M; Claim for moving expenses. 


63. (1) Child care expenses — Subject to subsection 
(2), where a prescribed form containing prescribed infor- 
mation is filed with a taxpayer’s return of income (other 
than a return filed under subsection 70(2) or 104(23), par- 
agraph 128(2)(e) or subsection 150(4)) under this Part for 
a taxation year, there may be deducted’ in computing the 
taxpayer’s income for the year such amount as the tax- 
payer claims not exceeding the total of all amounts each 
of which is an amount paid, as or on account of child care 
expenses incurred for services rendered in the year in re- 
spect of an eligible child of the taxpayer, 


(a) by the taxpayer, where the taxpayer is described in 
subsection (2) and the supporting person of the child 
for the year is a person described in clause (i)(D) of 
the description of C in the formula in that subsection, 
or 


(b) by the taxpayer or a supporting person of the child 
for the year, in any other case, 


to the extent that 


(c) the amount is not included in computing the 
amount deductible under this subsection by an indivi- 
dual (other than the taxpayer), and 


(d) the amount is not an amount (other than an amount 
that is included in computing the taxpayer’s. income 
and that is not deductible in computing the taxpayer’s 
taxable income) in respect of which any taxpayer is or 
was entitled to a reimbursement or any other form of 
assistance, 


and the payment of which is proven by filing with the 
Minister one or more receipts each of which was issued 
by the payee and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number, but not 
exceeding the amount, if any, by which 


(e) the lesser of 


(i) 7 of the taxpayer’s earned income for the year, 
and 


(ii) the total of all amounts each of which is the 
annual child care expense amount in respect of an 
eligible child of the taxpayer for the year 


exceeds 


(f) the total of all amounts each of which is an amount 
that is deducted, in respect of the taxpayer’s eligible 
children for the year, under this section in computing 
the income for the year of an individual (other than the 
taxpayer) to whom subsection (2) applies forthe year. 


Related Provisions: 4(2) — Deductions under s. 63 not applicable to 
any particular source; 63(2.2) — Deduction for person attending school or 
university; 64.1 — Individuals absent from Canada; 220(2.1) — Waiver of 
filing of documents. 


History: Para. 63(1)(a) and subpara. 63(1)(e)(ii) amended by 2001, c. 17, 
subsees. 42(1), (2), para. (a) applicable to 1998 et seq. and subpara. (e)(ii) 
applicable to 2000 et seg. The para. and subpara. formerly read: 


(a) by the taxpayer, where the taxpayer is a taxpayer described in 
subsection (2) and the supporting person of the child for the year is 
a person described in subparagraph (2)(b)(vi), or 


S. 63(1) Income Tax Act, Part I, Division B 


sane under subsection (1) for the year as or on account of child 
care expenses shall not exceed the lesser of 


(A) the product obtained when $7,000 is multiplied by the num- (a) the amount that would, but for this subsection, be 
ber of eligible children of the taxpayer for the year each of deductible by the taxpayer for the year under subsec- 
whom tion (1); and 


(1) is under 7 years of age at the end of the year, or (b) the amount determined by the formula 


(i1) the total of 


(II) is a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, and 


(B) the product obtained when $4,000 is multiplied by the num- 
ber of eligible children of the taxpayer for the year (other than 
children referred to in clause (A)) 


The opening words of cl. 63(1)(e)@1)(A) and cl. 63(1)(e)Gi)(B) amended 
by 1999, c. 22, subsecs. 18(1), (2), applicable to 1998 et seq. The opening 
words of cl. (A) and cl. (B) formerly read: 


(A) the product obtained when $5,000 is multiplied by the number 
of eligible children of the taxpayer for the year each of whom 


(B) the product obtained when $3,000 is multiplied by the number 
of eligible children of the taxpayer for the year (other than those 
referred to in clause (A)) 


Para. 63(1)(f) amended by 1997, c. 25, subsec. 12(1), applicable to 1996 et 
seq. Para. (f) formerly read: 


(f) the total of all amounts each of which is an amount deducted, in 
respect of the eligible children of the taxpayer that are referred to in 
subparagraph (e)(ii), under this subsection for the year by an indivi- 
dual (other than the taxpayer) to whom subsection (2) is applicable 
for the year. 


That portion of subsec. 63(1) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 23(1), applicable to 1992 et seg. That por- 
tion formerly read: 


(1) Subject to subsection (2), where a taxpayer who has an eligible 
child for a taxation year files with the taxpayer’s return of income 
(other than a return of income filed under subsection 70(2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) under this Part 
for the year a prescribed form containing prescribed information, 
there may be deducted in computing the income of.the taxpayer for 
the year the total of all amounts each of which is an amount paid in 
the year as or on account of child care expenses in respect of an 
eligible child of the taxpayer for the year 


That portion of cl. 63(1)(e)(11)(A) preceding subcl. (1), and cl. (1)(e)Gi)(B), 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 23(2) and (3), to 
substitute, respectively, “$5,000” for “$4,000” and “$3,000” for “$2,000”, 
applicable to 1993 et seq. 


Subcl. 63(1)(e)G1)(A)CD substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 36(1), applicable to 1991 et seg. That subcl. formerly read: 


(II) has a severe and prolonged mental or physical impairment that 
has been certified as such in prescribed form by a medical doctor or, 
where the impairment is an impairment of sight, by a medical doc- 
tor or an optometrist, where a copy of the certificate has been filed 
with the Minister, and 


Selected Cases [subsec. 63(1)]: Wells v. R., [1997] 3 C.T.C. 2581 
(TCC) (Requirement to file receipts with social insurance number was di- 
rectory, not mandatory); Symes yv. Canada, [1994] 1 C.T.C. 40 (SCC) 
(Child care expenses not business expenses; taxpayer not entitled to de- 
duct such expenses in excess of statutory limits established in s. 63). 


Interpretation Bulletins: See list at end of s. 63. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


Forms: 1778: Child care expenses deduction. 


(2) Income exceeding income of supporting per- 
son — Where the income for a taxation year of a tax- 
payer who has an eligible child for the year exceeds the 
income for that year of a supporting person of that child 
(on the assumption that both incomes are computed with- 
out reference to this section and paragraphs 60(v.1) and 
(w)), the amount that may be deducted by the taxpayer 
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Pave 


where 
A. is the total of all amounts each of which is the peri- 


odic child care expense amount in respect of an eli- 
gible child of the taxpayer for the year, and 


is the total of 


(i) the number of weeks in the year during 
which the child care expenses were incurred 
and throughout which the supporting person 
was 


(A) a student in attendance at a designated 
educational institution or a secondary school 
and enrolled in a program of the institution 
or school of not less than 3 consecutive 
weeks duration that provides that each stu- 
dent in the program spend not less than 10 
hours per week on courses or work in the 
program, 


(B) a person certified by a medical doctor to . 
be a person who 


1 doc tor to be ap . 
ary 27, 2004 drafi 


(1) was incapable of caring for children 
because of the person’s mental or physi- 
cal infirmity and confinement throughout 
a period of not less than 2 weeks in the 
year to bed, to a wheelchair or as a pa- 
tient in a hospital, an asylum or other 
similar institution, or 


(II) was in the year, and is likely to be for 
a long, continuous and indefinite period, 
incapable of caring for children, because 
of the person’s mental or physical 
infirmity, 
(C) a person confined to a prison or similar 
institution throughout a period of not less 
than 2 weeks in the year, or 


(D) a person who, because of a breakdown 
of the person’s marriage or common-law 
partnership, was living separate and apart 
from the taxpayer at the end of the year and 
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for a period of at least 90 days that began in 
the year, and 


(11) the number of months in the year (other 
than a month that includes all or part of a week 
included in the number of weeks referred to in 
subparagraph (i)), each of which is a month 
during which the child care expenses were in- 
curred and the supporting person was a student 
in attendance at a designated educational insti- 
tution or a secondary school and enrolled in a 
program of the institution or school that is not 
less than 3 consecutive weeks duration and that 
provides that each student in the program spend 
not less than 12 hours in the month on courses 
in the program. 


Related Provisions: 3(f) — Nil income is deemed to be $0 income for 
comparative purposes; 118.4(2) — Reference to medical practitioners. 


History: The formula in para. 63(2)(b) and the description of A amended, 
the description of B repealed, by 2001, c. 17, subsecs. 42(3), (4), applica- 
ble to 2000 et seg. The formula and the descriptions of A and B formerly 
read: 


(A+B)xC 


A is the product obtained when $175 is multiplied by the number 
of eligible children of the taxpayer for the year each of whom 


(1) is under 7 years of age at the end of the year, or 


(11) is.a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, 


Bis the product obtained when $100 is multiplied by the number 
of the taxpayer’s eligible children for the year (other than chil- 
dren referred to in the description of A), and 


Para. 63(2)(b) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 ef segq., in 
force July 31, 2000. See also the transitional rules reproduced in the His- 
tory to 248(1)“common-law partner”. 


Para. 63(2)(b) amended by 1999, c. 22, subsec. 18(3), applicable to 1998 
et seq. The para. formerly read: 


(b) the product obtained when the total of 


(i) the product obtained when $150 is multiplied by the number 
of eligible children of the taxpayer for the year each of whom 


(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, and 


(ii) the product obtained when $90 is multiplied by the number 
of eligible children of the taxpayer for the year (other than those 
referred to in subparagraph (i)) 


is multiplied by the number of weeks in the year during which the 
child care expenses were incurred and throughout which the sup- 
porting person was 


(iii) a student in attendance at a designated educational institu- 
tion (as defined in subsection 118.6(1)) or a secondary school 
and enrolled in a program of the institution or school of not less 
than 3 consecutive weeks duration that provides that each stu- 
dent in the program spend not less than 10 hours per week on 
courses or work in the program, 


(iv) a person certified by a medical doctor to be a person who 


(A) by reason of mental or physical infirmity and confine- 
ment throughout a period of not less than 2 weeks in the 
year to bed or to a wheelchair or as a patient in a hospital, 
an asylum or other similar institution, was incapable of car- 
ing for children, or 

(B) by reason of mental or physical infirmity, was in the 
year, and is likely to be for a long-continued period of in- 
definite duration, incapable of caring for children, 


(v) a person confined to a prison or similar institution through- 
out a period of not less than 2 weeks in the year, or 


S. 63(2.2)(b) 


(vi) a person who, because of a breakdown of the person’s mar- 
riage, was living separate and apart from the taxpayer at the end 
of the year and for a period of at least 90 days beginning in the 
year. 


Subpara. 63(2)(b)(iii) amended by 1997, c. 25, subsec. 12(2), applicable to 
1996 et seq. Subpara. (b)(iii) formerly read: 


(ili) a person in full-time attendance at a designated educational in- 
stitution (within the meaning assigned by subsection 118.6(1)), 


That portion of subpara. 63(2)(b)(i) preceding cl. (A), and subpara. 
(2)(b)(@1), amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 23(4) 
and (5), to substitute “$150” for “$120” and “$90” for “$60”, applicable to 
1993 et seq. 


Subpara. 63(2)(b)(vi) substituted by 1994, c. 7, Sch. VUI (1993, c. 24), 
subsec, 23(6), applicable to 1993 et seg. That subpara. formerly read: 


(vi) a person who, by reason of a breakdown of the person’s mar- 
riage or similar domestic relationship, was living separate and apart 
from the taxpayer at the end of the year and for a period of at least 
90 days commencing in the year. 


That portion of subsec. 63(2) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 36(2), to add reference to paragraph 60(v.1), 
applicable to 1989 et seq. 


Cl. 63(2)(b)(i)(B) substituted by 1994, c, 7, Sch. II (1991, c. 49), subsec. 
36(3), applicable to 1991 et seg. That.cl. formerly read: 


(B) has.a severe and prolonged mental or physical impairment that 
has been certified as such in prescribed form by a medical doctor or, 
where the impairment is an impairment of sight, by a medical doc- 
tor or an optometrist, where a copy of the certificate has been filed 
with the Minister, and 


Selected Cases [Subsec. 63(2)]: Kuchta v. R., [1999] 4 C.T.C. 285 
(FCA) (Provision to be strictly applied); Kelner v. Canada, [1996] 1 
C.T.C. 2687 (TCC) (“Separate and apart” given same meaning as in Di- 
vorce Act and can exist within same dwelling); McLaren v. MNR, [1990] 2 
C.T.C. 429 (FCTD) (Provision not applicable where supporting person has 
no income). 


Interpretation Bulletins: See list at end of s. 63. 


(2.1) Taxpayer and supporting person with equal 
incomes — For the purposes of this section, where in 
any taxation year the income of a taxpayer who has an 
eligible child for the year and the income of a supporting 
person of the child are equal (on the assumption that both 
incomes are computed without reference to this section 
and paragraphs 60(v.1) and (w)), no deduction shall be 
allowed under this section to the taxpayer and the sup- 
porting person in respect of the child unless they jointly 
elect to treat the income of one of them as exceeding the 
income of the other for the year. 

History: Subsec. 63(2.1) amended by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 36(4), to add reference to paragraph 60(v.1), applicable to 1989 er 
seq. 


Interpretation Bulletins: See list at end of s. 63. 


(2.2) Expenses while at school — There may be de- 
ducted in computing a taxpayer’s income for a taxation 
year such part of the amount determined under subsection 
(2.3) as the taxpayer claims, where 


(a) the taxpayer is, at any time in the year, a student in 
attendance at a designated educational institution or a 
secondary school and enrolled in a program of the in- 
stitution or school of not less than 3 consecutive 
weeks duration that provides that each student in the 
program spend not less than 


(i) 10 hours per week on courses or work in the 

program, or 

(i1) 12 hours per month on courses in the program; 
(b) there is no supporting person of an eligible child of 
the taxpayer for the year or the income of the taxpayer 


for the year exceeds the income for the year of a sup- 
porting person of the child (on the assumption that 
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both incomes are computed without reference to this 
section and paragraphs 60(v.1) and (w)); and 


(c) a prescribed form containing prescribed informa- 
tion is filed with the taxpayer’s return of income 
(other than a return filed under subsection 70(2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) for 
the year. 
History: Para. 63(2.2)(a) amended by 1999, c. 22, subsec. 18(4), applica- 
ble to 1998 et seg. The para. formerly read: 


(a) the taxpayer is, at any time in the year, a student in attendance at 
a designated educational institution (as defined in subsection 
118.6(1)) or a secondary school and enrolled in a program of the 
institution or school of not less than 3 consecutive weeks duration 
that provides that each student in the program spend not less than 10 
hours per week on courses or work in the program; 
Subsec. 63(2.2) added by 1997, c. 25, subsec. 12(3), applicable to 1996 et 
seq. 


(2.3) Amount deductible [while at school] — For 
the purpose of subsection (2.2), the amount determined. in 
respect of a taxpayer for a taxation year is the least of 


(a) the amount by which the total of all amounts, each 
of which is an amount paid as or on account of child 
care expenses incurred for services rendered in the 
year in respect of an eligible child of the taxpayer, ex- 
ceeds the amount that is deductible under subsection 
(1) in computing the taxpayer’s income for the year, 


(b) */s of the taxpayer’s income for the year computed 
without reference to this section and paragraphs 
60(v.1) and (w), 


(c) the amount determined by the formula 


Pies 
where 


A. is the total of all amounts each of which is the peri- 
odic child care expense amount in respect of an eli- 
gible child of the taxpayer for the year, and 

C is 

(i) if there is a supporting person of an eligible 
child of the taxpayer for the year, 


(A) the number of weeks, in the year, in 
which both the taxpayer and the supporting 
person were students who would be de- 
scribed in paragraph (2.2)(a) if that para- 
graph were read without reference to subpar- 
agraph (11), and 

(B) the number of months in the year (other 
than a month that includes all or part of a 
week included in the number of weeks re- 
ferred to in clause (A)), in which both the 
taxpayer and the supporting person were stu- 
dents described in paragraph (2.2)(a), and 


(11) in any other case, 


(A) the number of weeks, in the year, in 
which the taxpayer was a student who would 
be described in paragraph (2.2)(a) if that 
paragraph were read without reference to 
subparagraph (ii), and 


(B) the number of months in the year (other 
than a month that includes all or part of a 
week included in the number of weeks re- 
ferred to in clause (A)), in which the tax- 
payer was a student described in paragraph 
(2.2)(a), 


(d) the amount by which the total calculated under 
subparagraph (1)(e)(ii) in respect of eligible children 


Income Tax Act, Part I, Division B 


of the taxpayer for the year exceeds the amount that is 
deductible under subsection (1) in computing the tax- 
payer’s income for the year, and 


(e) where there is a supporting person of an eligible 
child of the taxpayer for the year, the amount by 
which the amount calculated under paragraph (2)(b) 
for the year in respect of the taxpayer exceeds 7/3 of the 
taxpayer's earned income for the year. 
History: The formula in para. 63(2.3)(c) and the description of A 
amended, the description of B repealed, by 2001, c. 17, subsecs. 42(5), (6), 
applicable to 2000 et seg. The formula and the descriptions of A and B 
formerly read: 


(A+B)xC 


A is the product obtained when $175 is multiplied by the number 
of eligible children of the taxpayer for the year each of whom is 


(i) under 7 years of age at the end of the year, or 


(ii) a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, 


B is the product obtained when $100 is multiplied by the number 
of the taxpayer’s eligible children for the year, (other than chil- 
dren referred to in the description of A), and 


The descriptions of A, B and C in para. 63(2.3)(c) amended by 1999, c. 
22, subsecs. 18(5) to (7), applicable to 1998 et seq. The descriptions for- 
merly read: 


Ais the product obtained when $150 is multiplied by the number 
of eligible children of the taxpayer for the year each of whom is 


(i) under 7 years of age at the end of the year, or 


(ii) a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, 


B is the product obtained when $90 is multiplied by the number of 
the taxpayer’s eligible children for the year (other than those 
referred to in the description of A), and 

Co 

(1) where there is a supporting person of an eligible child of 
the taxpayer for the year, the number of weeks, in the year, 


in which both the taxpayer and the supporting person were 
students described in paragraph (2.2)(a), and 


(ii) in any other case, the number of weeks, in the year, in 
which the taxpayer was a student described in paragraph 
(2.2)(a), 


Subsec. 63(2.3) added by 1997, c. 25, subsec. 12(3), applicable to 1996 et 
seq. 


(3) Definitions — In this section, 


“annual child care expense amount’, in respect of an 
eligible child of a taxpayer for a taxation year, means 


(a) $10,000, where the child is a person in respect of 
whom an amount may be deducted under section 
118.3 in computing a taxpayer’s tax payable under this 
Part for the year, and 


(b) where the child is not a person referred to in para- 
graph (a), 
(i) $7,000, where the child is under 7 years of age 
at the end of the year, and 
(11) $4,000, in any other case; 


History: The definition “annual child care expense amount” added to sub- 
sec. 63(3), by 2001, c. 17, subsec. 42(9), applicable to 2000 et seq. 


“child care expense”? means an expense incurred in a 
taxation year for the purpose of providing in Canada, for 
an eligible child of a taxpayer, child care services includ- 
ing baby sitting services, day nursery services or services 
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provided at a boarding school or camp if the services 
were provided 


(a) to enable the taxpayer, or the supporting person of 
the child for the year, who resided with the child at the 
time the expense was incurred, 


(i) to perform the duties of an office or 


employment, 


(11) to carry on a business either alone or as a part- 
ner actively engaged in the business, 


(i11) [Repealed] 


(iv) to carry on research or any similar work in re- 
spect of which the taxpayer or SUPROIUnE person 
received a grant, or 


(v) to attend a designated Hdyeariohal institution or 
a secondary school, where the taxpayer is enrolled 
in a program of the institution or school of not less 
than three consecutive weeks duration that pro- 
vides that each student in the program spend not 
less than 


(A) 10 hours per week on courses or work in 
the program, or 


(B) 12 hours per month on courses in the pro- 
gram, and 


(b) by a resident of Canada other than a person 
(i) who is the father or the mother of the child, 


(11) who is a supporting person of the child or is 
under 18 years of age and related to the taxpayer, 
or 


(iii) in respect of whom an amount is deducted 
under section 118 in computing the tax payable 
under this Part for the year by the taxpayer or by a 
supporting person of the child, 


except that 


(c) any such expenses paid in the year for a child’s 
attendance at a boarding school or camp to the extent 
that the total of those expenses exceeds the product 
obtained when the periodic child care expense amount 
in respect of the child for the year is multiplied by the 
number of weeks in the year during which the child 
attended the school or camp, and 


(d) for greater certainty, any expenses described in 
subsection 118.2(2) and any other expenses that are 
paid for medical or hospital care, clothing, transporta- 
tion or education or for board and. lodging, except as 
otherwise expressly provided in this definition, 

are not child care expenses; 

Related Provisions: 64.1 — Individuals absent from Canada. 


History: Para. (c) of the definition “child care expense” in subsec. 63(3) 
amended by 2001, c. 17, subsec. 42(7), applicable to 2000 et seq. Para. (c) 
formerly read: 


(c) any such expenses paid in the year for a child’s attendance at a 
boarding school or camp to the extent that the total thereof exceeds 
the product obtained when 


(i) in the case of a child of the taxpayer who 
(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year, 


$175, and 
(ii) in any other case, $100 


is multiplied by the number of weeks in the year during which the 
child attended the school or camp, and 
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Subparas. (a)(v), (c)(i) and (ii) of the definition “child care expense” in 
subsec. 63(3) amended by 1999, c. 22, subsecs. 18(8) and (9), applicable 
to 1998 et seq. The subparas. formerly read: 


(v) to attend a designated educational institution (as defined in sub- 
section 118.6(1)) or a secondary school, where the taxpayer is en- 
rolled in a program of the institution or school of not less than 3 
consecutive weeks duration that provides that each student in the 
program spend not less than 10 hours per week on courses or work 
in the program, and 


(i) in the case of a child of the taxpayer who 
(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be deducted 
under section 118.3 in computing a taxpayer’s tax payable 
under this Part for the year, 


$150, and 
(ii) in any other case, $90 


Subpara. (a)(v) added to the definition “child care expense” in subsec, 


63(3) by 1997, c. 25, subsec. 12(4), applicable to 1996 et seg. 


Subpara. (a)(iii) of the definition “child care expense” in subsec. 63(3) 
repealed by 1996, c. 23, subsec. 173(1), in force January 1, 1998. Subpara. 
(a)(iii) formerly read: 


(iii) to undertake an occupational training course in respect of which 
the taxpayer or supporting person received a training allowance paid 
to him or her under the National Training Act, or 


That portion of subpara. (c)(i) following cl. (B), and subpara. (c)(ii), of the 
definition “child care expense” in subsec. 63(3) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsecs. 23(7) and (8), to substitute “$150” for 
“$120”, and “$90” for “$60”, applicable to 1993 et seq. 


Subpara. (b)(ii) substituted by 1994, c..7, Sch. IT (1991, c. 49), subsec. 
36(5), applicable to 1990 et seg. That subpara. formerly read: 


(ii) who is a supporting person of the child or was under 21 years of 
age and connected with the taxpayer or the taxpayer’s spouse by 
blood relationship, marriage, or adoption, or 


Cl. (c)(i)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(6), 
applicable to 1991 et seg. That cl. formerly read: 


(B) has a severe and prolonged mental or physical impairment that 
has been certified as such in prescribed form by a medical doctor or, 
where the impairment is an impairment of sight, by a medical doc- 
tor or an optometrist, where a copy of the certificate has been filed 
with the Minister, 


Interpretation Bulletins: See list at end of s. 63. 


“earned income” of a taxpayer means the total of 


(a) all salaries, wages and other remuneration, includ- 
ing gratuities, received by the taxpayer in respect of, 
in the course of, or’ because ‘of, “ offices - and 
employments, 


(b) all amounts that are included, or that would, but for 
paragraph 81(1)(a) or subsection 81(4), be included, 
because of section 6 or 7 or paragraph 56(1)(n), (0) or 
(r), in computing the taxpayer’s income, 


(c) all the taxpayer’s incomes or the amounts that 
would, but for paragraph 81(1)(a), be the taxpayer’s 
incomes from all businesses carried on either alone or 
as a partner actively engaged in the business, and 


(d) all amounts received by the taxpayer as, on ac- 
count of, in lieu of payment of or in satisfaction of, a 
disability pension under the Canada Pension Plan or a 
provincial pension plan as defined in section 3 of that 
Act; 
Related Provisions: 122.6“earned income” — definition in 63(3) ap- 
plies to Child Tax Benefit. 
History: Para. (b) of the definition “earned income” in subsec. 63(3) 
amended by 2001, c. 17, subsec. 42(8), applicable to 1998 et seq. Para. (b) 
formerly read: 


(b) all amounts that are included, or that would, but for paragraph 
81(1)(a), be included, because of section 6 or 7 or paragraph 
56(1)(n), (0) or (r), in computing the taxpayer’s income, 
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Para. (b) of the definition “earned income” in subsec. 63(3) amended by 
1998, c. 19, subsec. 103(2), applicable after 1997. The para. formerly read: 


(b) all amounts that are included, or that would, but for paragraph 
81(1)(a), be included, because of section 6 or 7 or paragraph 
56(1)(m), (n), (0) or (r), in computing the taxpayer's income, 

Para. (b) of the definition “earned income” in subsec. 63(3) amended by 


1998, c. 19, subsec. 103(1), applicable after 1992 and before 1998. The 
para. formerly read: 


(b) all amounts that are included or that would, but for paragraph 
81(1)(a), be included because of section 6 or 7 or paragraph 
56(1)(n) or (0), in computing the taxpayer's income, 
Para. (d) of the definition “earned income” in subsec. 63(3) amended by 
1998, c. 19, s. 10, applicable to amounts received after 1994. The para. 
formerly read: 
(d) all amounts described in paragraph 56(8)(a) received by the tax- 
payer in the year; 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 
1996, c. 23, subsec. 173(2), in force January 1, 1998. Para. (b) formerly 
read: 
(b) all amounts that are included or that would, but for paragraph 
81(1)(a). be included because of section 6 or 7 or paragraph 
56(1)({m), (n) or (0), in computing the taxpayer's income, 
Paras. (a) to (d) of the definition “earned income” in subsec. 63(3) substi- 
tuted for (a) to (c) by 1994; c. 7, Sch. VIE (1992, c. 48), subsec. 3(1), 
applicable to 1993 et seq. Paras. (a) to (c) formerly read: 
(a) all salaries, wages and other remuneration, including gratuities, 
received by the taxpayer in respect of, in the course of, or by virtue 
of offices and employments, and all amounts included in computing 
the taxpayer's income by virtue of sections 6 and 7, 
(b) amounts included in computing the taxpayer’s income by virtue 
of paragraph 56(1)(m), (n) or (0), and 
(c) the taxpayer's incomes from all businesses carried on either 
alone or as a partner actively engaged in the business; 
Interpretation Bulletins: IT-434R: Rental of real property by indivi- 
dual. See also list at end of s. 63. 


“eligible child”’ of a taxpayer for a taxation year means 


(a) a child of the taxpayer or of the taxpayer’s spouse 
or common-law partner, or 


(b) a child dependent on the taxpayer or the taxpayer’s 
spouse or common-law partner for support and whose 
income for the year does not exceed the amount used 
under paragraph (c) of the description of B in subsec- 
tion 118(1) for the year 


if, at any time during the year, the child 
(c) is under 16 years of age, or 


(d) is dependent on the taxpayer or on the taxpayer’s 
spouse or common-law partner and has a mental or 
physical infirmity; 
History: The definition “eligible child” in subsec. 63(3) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 ef seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


Para. (b) of the definition “eligible child” in subsec. 63(3) amended by 
2000. c. 19. s. 9, applicable to 1999 et seq. except that, in its application to 
the 1999 taxation year, the reference to “the amount used under paragraph 
(c) of the description of B in subsection 118(1) for the year” shall be read 
as a reference to “$7,044”. Para. (b) formerly read: 


(b) a child dependent on the taxpayer or the taxpayer’s spouse for 
support and whose income for the year does not exceed the total of 
$500 and the amount used under paragraph (c) of the description of 
B in subsection 118(1) for the year 


Para. (b) of the definition “eligible child” in subsec. 63(3) amended by 
1999. c. 22. subsec. 18(10), applicable to 1998 et seg. The para. formerly 
read: 


(b) a child dependent on the taxpayer or the taxpayer's spouse and 
whose income for the year does not exceed the amount used under 
paragraph (c) of the description of B in subsection 118(1) for the 
year 
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Para. (c) of the definition “eligible child” in subsec. 63(3) amended by 
1997, c. 25, subsec. 12(5), applicable to 1996 et seg. Para. (c) formerly 
read: 

(c) is under 14 years of age, or 
Para. (b) of the definition “eligible child” in subsec. 63(3) substituted by 
1994, c. 7, Sch. VII (1992, c. 48), subsec. 3(2), applicable to 1993 et seq. 
Para. (b) formerly read: 

(b) a child in respect of whom the taxpayer deducted an amount 

under section 118 for the year, 


“periodic child care expense amount”, in respect of an 
eligible child of a taxpayer for a taxation year, means '/s0 
of the annual child care expense amount in respect of the 
child for the year; 


History: The definition “periodic child care expense amount” added to 
subsec. 63(3) by 2001, c. 17, subsec. 42(9), applicable to 2000 er seq. 


“supporting person” of an eligible child of a taxpayer 
for a taxation year means a person, other than the tax- 
payer, who is 


(a) a parent of the child, 
(b) the taxpayer’s spouse or common-law partner, or 


(c) an individual who deducted an amount under sec- 
tion 118 for the year in respect of the child, 


if the parent, spouse or common-law partner or indivi- 
dual, as the case may be, resided with the taxpayer at any 
time during the year and at any time within 60 days after 
the end of the year. 

History: The definition “supporting person” in subsec. 63(3) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The opening words of the definition “supporting person” in subsec. 63(3) 
amended by 1997, c. 25, subsec. 12(6), applicable to 1983 et seq. The 
opening words formerly read: 


“supporting person” of an eligible child of a taxpayer for a taxation 
year means 


(4) Commuter’s child care expense — Where in a 
taxation year a person resides in Canada near the bound- 
ary between Canada and the United States and while so 
resident incurs expenses for child care services that would 
be child care expenses if 


(a) the definition “child care expense” in subsection 
(3) were read without reference to the words “in Can- 
ada’, and 


(b) the reference in paragraph (b) of the definition 
“child care expense” in subsection (3) to “resident of 
Canada” were read as “person”, 


those expenses (other than expenses paid for a child’s at- 
tendance at a boarding school or camp outside Canada) 
shall be deemed to be child care expenses for the purpose 
of this section if the child care services are provided at a 
place that is closer to the person’s principal place of resi- 
dence by a reasonably accessible route, having regard to 
the circumstances, than any place in Canada where such 
child care services are available and, in respect of those 
expenses, subsection (1) shall be read without reference 
to the words “and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number”. 
History: Subsec. 63(4) added by 1994, c. 21, s. 27, applicable to 1992 er 
Seq. 


Selected Cases [s. 63]: Senger-Hammond v. Canada, [1997] | C.T.C. 
2728 (TCC) (Purpose of legislation is to permit deduction of child care 
expenses, not collection of tax from baby-sitters). 


Definitions [s. 63]: “amount” — 248(1); “annual child care expense 
amount” — 63(3); “business” — 248(1); “Canada” — 64.1, 255; 
“child” — 252(1); “child care expense” — 63(3); “common-law partner’, 
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“common-law partnership” — 248(1); “designated educational institu- 


tion” — 118.6(1); “earned income”, “eligible child” — 63(3); “employ- 
ment” — 248(1); “father” — 252(2); “individual” — 248(1); ‘‘medical 
doctor” — 118.4(2); “Minister” — 248(1); “month” — Interpretation Act 
35(1); “mother” — 252(2); “office” — 248(1); “parent” — 252(2); “peri- 
odic child care expense amount” — 63(3); “person”, “prescribed” — 
248(1); “resident of Canada” — 250; “supporting person” — 63(3); “‘taxa- 
ble i 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 63]: IT-495R2: Child care expenses; IT- 
518R: Food, beverages and entertainment expenses. 


63.1 [See s. 64.1] 


64. Attendant care expenses — If a taxpayer in re- 
spect of whom an amount may be deducted because of 
section 118.3 for a taxation year files with the taxpayer’s 
return of income (other than a return of income filed 
under subsection 70(2), paragraph 104(23)(d)_ or 
128(2)(e) or subsection 150(4)) for the year a prescribed 
form containing prescribed information, there may be de- 
ducted in computing the taxpayer’s income for the year 
the lesser of 


(a) the amount determined by the formula 
A-B 
where 


A is the total of all amounts each of which is an 
amount that was 


(1) paid in the year by the taxpayer to a person 
who, at the time of the payment, is neither the 
taxpayer’s spouse or common-law partner nor 
under 18 years of age as or on account of at- 
tendant care provided in Canada to the taxpayer 
to enable the taxpayer to 


(A) perform the duties of an office or 
employment, 


(B) carry on a business either alone or as a 
partner actively engaged in the business, 


(C) attend a designated educational institu- 
tion or a secondary school at which the tax- 
payer is enrolled in an educational program, 
or 


(D) carry on research or any similar work in 
respect of which the FAABOYEE received a 
grant, 


the payment of which is proven by filing with 
the Minister one or more receipts each of which 
was issued by the payee and contains, where the 
payee is an individual, that individual’s Social 
Insurance Number, and 


(ii) not included in computing a deduction 
under section 118.2 for any taxation year, and 


is the total of all amounts each of which is the 
amount of a reimbursement or any other form of 
assistance (other than prescribed assistance or an 
amount that is included in computing a taxpayer’s 
income and that is not deductible in computing the 
taxpayer’s taxable income) that any taxpayer is or 
was entitled to receive in respect of an amount in- 
cluded in computing the value of A, and 


(b) 7 of the total of 
(i) the total of all amounts each of which is 


(A) an amount included under section 5, 6 or 7 
or paragraph 56(1)(n), (0) or (r) in computing 
the taxpayer's income for the year, or 


B 
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(B) the taxpayer’s income for the year from a 
business carried on either alone or as a partner 
actively engaged in the business, and 


(ii) where the taxpayer is in attendance at a desig- 
nated educational institution or a secondary school 
at which the taxpayer is enrolled in an educational 
program, the least of 


(A) $15,000, 


(B) $375 times the number of weeks in the year 
during which the taxpayer is in attendance at 
the institution or school, and 


(C) the amount, if any, by which the amount 
that would, if this Act were read without refer- 
ence to this section, be the taxpayer’s income 
for the year exceeds the total determined under 
subparagraph (i) in respect of the taxpayer for 
the year. 


(©) Hise 


_ Proposed Amendment — 64 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Tax Fairness for Persons with Disabilities 


(1) That, for the 2004 and subsequent taxation years, the attend- 
ant care expenses deduction described in section 64 of the Act be 
replaced by a disability supports deduction that includes both at- 
tendant care expenses and other eligible disability supports ex- 
penses in accordance with proposals described in the budget doc- 
uments tabled by the Minister of Finance in the House of 
Commons on March 23, 2004. 


Federal budget, Supplementary Information, March 23, 
2004: Reducing Barriers to Employment and Education: A New 
Disability Supports Deduction — 


Currently, persons with disabilities may receive tax relief for the 
cost of disability supports for employment and education through 
the attendant care deduction or the non-refundable medical ex- 
pense tax credit (METC). 


However, persons with disabilities may pay tax on the income, 
including government assistance, used to purchase disability sup- 
ports that are claimed under the METC (see box for an example). 


In examining barriers to employment and education for persons 
with disabilities, the Committee has proposed that disability sup- 
ports purchased for purposes of employment or education be 
fully deductible, in a manner similar to that of attendant care ex- 
penses. In response, Budget 2004 proposes to replace the attend- 
ant care deduction with a broader disability supports deduction, 
which will recognize attendant care as well as other disability 
supports expenses incurred for education or employment pur- 
poses, unless they have been reimbursed by a non-taxable pay- 
ment (e.g. insurance payment). 


Tax Treatment of Disability Expenses 


Chris is a student living in New Brunswick who has a taxable 
income of $17,000 (comprised of scholarships and earnings from 
a part-time job). He has a severe hearing impairment and needs a 
sign-language interpreter in order to attend university. He has re- 
ceived an additional $5,000 from a Canada Study Grant for Stu- 
dents with Permanent Disabilities that he uses to purchase sign- 
language interpretation services to attend class, giving him a total 
income of $22,000 subject to tax. 


Existing Rules 


Under the current rules, Chris would pay some income tax on the 
government assistance, even if it were fully used to purchase dis- 
ability supports necessary for him to attend school: 


Amount of Canada Study Grant included in income $5,000 
Less: Gross federal tax on the grant ($5,000 x 16%) -800 
Gross provincial tax on the grant ($5,000 x 9.68%) ~484 

Plus: METC recognition $5,000 

Less: 3% threshold (3% of $22,000) -660 

Claimable expenses $4,340 


Ww 
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Federal tax relief ($4,340 x 16%) +694 | 
Provincial tax relief ($4,340 x 9.68%) +420 
Amount of the grant left after taxes $4,830 


In order to cover the $5,000 in sign-language fees, Chris must 
pay $170 ($5,000-$4,830) out of his own pocket. If Chris were 
receiving income-tested benefits, he might pay even more from 
his own pocket since those income-tested benefits could be 
reduced. 


Proposed Rules 


With the proposed disability supports aeductign: Chris will re- 
ceive an offsetting deduction equal to the amount of the grant he 
received to pay for the sign-language interpreter fees. Thus, in 
this case, Chris’ taxable income will remain at $17,000, which 
means that he will pay no income tax on the grant he received 
and that his eligibility for income-tested bane will not be 
affected. 


The deduction will be based on the existing fins for the attend- 
ant care deduction, except that there will be no two-thirds factor 
applied. For example, in the case of an employee, the deduction 
will be the lesser of amounts paid for eine expenses and 
earned income. 


The list of eligible disability supports expenses will be pees to 
amounts paid for: 


¢ Sign-language interpretation services used ity individuals 
who have a speech or hearing impairment (and paid to per- 
sons engaged in the business of providing such services). © 


* Real-time captioning services used by individuals who have a 
speech or hearing impairment (and paid to persons engaged 
in the business of providing such services). — 

* Teletypewriters or similar devices that enable deaf or mute 
individuals to make and receive phone calls. © 


* Devices or equipment designed exclusively to be used fi 
blind individuals in the operation of a computer (e.g. a 
Braille printer ora large-print on-screen device). 

¢ Optical scanners or similar devices designed to be used by 
blind individuals to enable them to read print. 


Income Tax Act, Part I, Division B 


Consequential to this proposal, the value of the refundable medi- 
cal expense supplement (RMES) [see 122.51(2) — ed.] will for 
the 2004 and subsequent tax years be equal to 25 per cent of 
allowable expenses claimed under the METC plus the new disa- 
bility supports deduction, up to a maximum limit of $562 for 
2004, indexed for future years. This will ensure that individuals 
who previously claimed the cost of disability supports under the 
METC and consequently received the RMES will not see the 
amount of their RMES reduced if they claim the a eae: under 
the new disability supports deduction. 


In addition, consequential amendments to the Fone Tax ye 
lations will be made regarding the eligibility of talking textbooks 


| for the METC to ensure that the eligibility requirements for that 


expense are consistent for both the proposed deduction and the 
MET = 


Federal Budget Pian, ane 4, March 23, 2004: nee: 
ing Tax Fairness for Persons With Disabilities and Caregivers. 


The Government is committed to improving tax fairness for per- 
sons with disabilities and those who care for them. In recent 
years a number of tax measures have been enhanced to recognize 
that persons with disabilities and those who care’ for them face 
extra non-discretionary costs that reduce their ability to pay. tax. 
Since 1996 tax relief for persons with disabilities or above-aver- 
age medical expenses and those who care for them has more than 
doubled from $600 million to more than $1.2 billion annually. 


In the 2003 budget the Government established the Technical 
Advisory Committee on Tax Measures for Persons with Disabili- 
ties to advise the Minister of Finance and the Minister of Na- 
tional Revenue on tax issues affecting the community of persons — 
with disabilities. The Technical Advisory Committee comprises 


| members of organizations representing persons with disabilities, 
_ medical practitioners and private sector tax experts. It is sched- 
_ uled to report in the fall of 2004. The 2003 budget also set aside 
| $25 million in 2003-04 and $80 million annually, starting in 


2004-05, to improve the fairness of the tax system for persons 


_ with disabilities and those who care for them, based on the find- 
_ ings of the committee. The $25 million set aside for 2003-04 has 


* Electronic speech synthesizers that enable mute individuals _ 


to communicate by use of a portable keyboard. 


Further, amounts paid for the following services or devices will : ne | 
| ports expenses, and improves the tax recognition of medical ex- 


| penses, incurred by caregivers on behalf of dependent relatives. 


also be eligible for the deduction if the need for those serv ices or 
devices has been certified by a medical practitioner: 


¢ Note-taking services used by individuals with mental or | 


physical impairments (and paid to persons engaged in the | 


business of providing such services). 


* Voice-recognition software used by individuals with a physi- 


cal impairment. 


ity or a mental impairment (and paid to persons engaged in 
the business of providing such services). 


¢ Talking textbooks used by individuals with a perceptual disa- 
bility in connection with the individual's enrolment at a sec- 
ondary school in Canada or designated educational 
institution. : 

¢ Attendant care services provided in Canada used by individu- 
als with a mental or physical infirmity (and paid to persons 
who are not the taxpayer’s spouse or common-law partner or 
under 18 years of age). 


The effect of the new deduction will be that no income tax will 


been reprofiled to future years. 


This budget acts on an early proposal by the Technical Advisory 
Committee to provide better tax recognition of disability sup- 


Better Tax Recognition of Disability Supports Expenses 


Based on its work to date, the Technical Advisory Committee 
has proposed that the Government address concerns raised by the 
community of persons with disabilities regarding the recognition 


_ of the costs of disability supports required for employment or ed- 
¢ Tutoring services used by individuals with a learning disabil- | 


ucation (for example, sign language interpreters and talking text- 
books). Currently such supports are recognized under the medi- 
cal expense tax credit (METC), which can result in income- 
tested benefits such as the goods and services tax credit being 
reduced and tax being paid on the income (including government 
assistance) used to purchase disability supports. — 


The budget proposes to create a new deduction for disability sup- 
ports, which will allow expenses in respect of disability supports 


| to be deducted from income if they are incurred for education or 
_ employment purposes. As a result, income used to pay for these 


be payable on income (including government assistance) used to | 


pay for these expenses, and that this income will not be used in 
determining the value of income-tested benefits. 


Expenses claimed under the disability supports deduction will — 
not be claimable under the METC [118.2(1) — ed.]. Individuals | 


who purchase disability supports for purposes other than educa- 
tion or employment will still be able to claim them under the 
METC. 


| any 


This deduction will apply to the 2004 and subsequent taxation — 


years. 


expenses will not be: exe and will not affect income-tested 
benefits. BQH 


This measure will be effective as of the 2004 taxation year. It is 
estimated to cost $15 million annually and will be funded from 
amounts set aside in the 2003 budget. 


Related Provisions: 4(2) — Deductions under s, 64 not applicable to 
particular source; 64.1 —JIndividuals absent from Canada; 
118.2(2)(b), (b.1), (c)— Medical expense — attendant care; 257 — 
Formula cannot calculate to less than zero: 


History: Cl. 64(a)A(i)(C) added by 2001, c. 17, subsec. 43(1), applicable 
to 2000 ef seq. 
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Para. 64(b) amended by the said c. 17, subsec. 43(2), ii teal to 2000 et 
seq. The para. formerly read: 


(b) 7/3 of the total of all amounts each of which is 


(1) an amount included under any of sections 5, 6 and 7 in com- 
puting the taxpayer’s income for the year from an office or 
employment, 


(ii) an amount included by reason of paragraph 56(1)(n).or (0) 
in computing a taxpayer’s income for the year, or 


(iii) the taxpayer’s income for the year from a business carried 
on either alone or as a partner actively engaged in the business. 


Para. 64(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seg., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


The opening words of s. 64 amended and para. (c) repealed by 1998, c. 19, 
s. 11, applicable to 1997 et seq. The opening words and para. (c) formerly 
read; 


64. Where a taxpayer in respect of whom an amount’ may be de- 
ducted by reason of section 118.3 for a taxation year files with the ' 
taxpayer’s return of income (other than a return of income filed 
under subsection 70(2) or 104(23), ‘paragraph 128(2)(e) or subsec- 
tion 150(4)) under this Part for the year a prescribed form contain- 
ing prescribed information, there may be deducted in computing the 
taxpayer’s income for the year an amount that is equal to the least of 


(c) $5,000. 


Cl. 64(a)AG)(C) repealed by 1996, ¢.23, subsec. 174(1), in force January 
1, 1998..Cl. (C) formerly read: 


(C) undertake an occupational training course in respect of which 
the taxpayer received a training allowance under the National 
Training Act, or 


Subpara. 64(b)(i1) amended by 1996, c. 23, subsec. 174(2), in force Janu- 
ary 1, 1998. Subpara. (ii) formerly read: 


(ii) an amount included by reason of paragraph 56(1)(m), (n) or (0) 
in computing the taxpayer’s income for the: year, or 


Para. 64(a) substituted by 1994, c. 7, Sch. II (1991, .c. 49), s. 37(1), appli- 
cable to 1989 et seq., except that, in its application to the 1989 and 1990 
taxation years, that portion of subpara. (i) in the description of A preced- 
ing cl. (A) thereof shall be read as follows: 


(i) paid in the year by the taxpayer to'a person (other than a person 
related to the taxpayer or a person under 18 years of age) as or on 
account of attendant care provided in Canada to the taxpayer to en- 
able the taxpayer to 


Para. 64(a) formerly read: 
(a) the total of all amounts each of which is an amount that was 


(i) paid in the year by the taxpayer to a person (other than a 
person related to the taxpayer or a person under 18 years of age) 
as or on account of attendant care provided in Canada to the 
taxpayer to enable the taxpayer to 


(A) perform the duties of an office or employment, 


(B) carry on a business either alone or as a partner actively 
engaged in the business, 


(C) undertake an occupational training course in respect of 
which the taxpayer received a training allowance under the 
National Training Act, or 


(D) carry on research or any similar work in respect of 
which the taxpayer received a grant, 


the payment of which is proven by filing with the Minister one 
or more receipts each of which was issued by the payee and 
contains, where the payee is an individual, that individual’s So- 
cial Insurance Number, and 


(ii) not included in computing a deduction under section 118.2 
for the year or any subsequent taxation year, 


Definitions [s. 64]: “amount”, “business” — 248(1); “Canada” — 64.1, 
255; “common-law partner” — 248(1); “designated educational institution 
“__118.6(1); “employment”, “individual”, “Minister”, “office”, “per- 
son”, “prescribed” — 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 

Regulations: No assistance prescribed to date for 64(a)B. 


S. 65(1) 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax 
credits and attendant care expense deduction. 


information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


Forms: RC4064: Information concerning people with disabilities [guide]; 


| T929: Attendant care expenses. 


64.1 Individuals absent from Canada — In applying 
sections 63 and 64 in respect of a taxpayer who is, 
throughout all or part of a taxation year, absent from but 
resident in Canada, the following rules apply for the year 
or that part of the year, as the case may be: 


(a) the definition “child care expense” in subsection 
63(3), and section 64, shall be read without reference 
to the words “in Canada”; 


(b) subsection 63(1) and section 64 shall be read with- 
out reference to the words “and contains, where the 
payee is an individual, that individual’s Social Insur- 
ance Number’, if the payment referred to in that sub- 
section or section, as the case may be, is made to a 
person who is not resident in Canada; and 


(c) paragraph (b) of the definition “child care expense” 
in subsection 63(3) shall be read as if the word “per- 
son” were substituted for. the words “resident of Can- 
ada” where they appear therein. 


History: The portion of s. 64.1 before para. (b) amended by 1999, c. 22, 
s. 19, applicable after 1997. That portion formerly read: 


64.1 In applying sections 62, 63 and 64 in respect of a taxpayer who 
is, throughout all or part of a taxation year, absent from but resident 
in Canada, the following rules apply for the year or that part of the 
year, as the case may be: 


(a) subsection 62(1), the definition “child care expense” in sub- 
section 63(3) and section 64 shall be read without reference to 


the words “in Canada”; 
Definitions [s. 64.1]: “Canada” — 255; “person” — 248(1); “resi- 
dent” — 250; “taxation year” — 249; “taxpayer” — 248(1). 


Remission Orders: Child Care Expense and Moving Expense Remis- 
sion Order, P:C. 1991-257 (same relief as section 64.1 for 1984-88, can be 
applied for retroactively). 


Interpretation Bulletins: IT-178R3: Moving: expenses; I[T-495R2: 
Child care expenses; IT-519R2: Medical expense and disability tax credits 
and attendant care expense deduction. 


65. (1) Allowance for oil or gas well, mine or 
timber limit — There may be deducted in computing a 
taxpayer’s income for a taxation year such amount as an 
allowance, if any, in respect of 


(a) a natural accumulation of petroleum or natural gas, 
oil or gas well, mineral resource or timber limit, 


(b) the processing of ore (other than iron ore or tar 
sands) from a mineral resource to any stage that is not 
beyond the prime metal stage or its equivalent, 


(c) the processing of iron ore from a mineral resource 
to any stage that is not beyond the pellet stage or its 
equivalent, or 


(d) the processing of tar sands from a mineral resource 
to any stage that is not beyond the crude oil stage or its 
equivalent 


as is allowed to the taxpayer by regulation. 


Related Provisions: 20(1)(v.1)— Resource allowance; 53(2) — 
Amounts to be deducted; 65(3) — Allocation of allowance for coal mine; 
66(1) — Exploration and development expenses of principal-business cor- 
porations; 66.7 — Successor rules; 96(1)(d) — No deduction at partner- 
ship level; 104(17)— Trusts — depletion allowance; 127.52(1)(e) — 
Limitation on deduction for minimum tax purposes; 133(1)(b) — No de- 
duction allowed to non-resident-owned investment corporation; 209 — 
Tax on carved-out income. 
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Selected Cases [subsec. 65(1)]: Echo Bay Mines Ltd. v. Canada, 
[1992] 2 C.T.C. 182 (FCTD) (Gains from settlement of forward sales. con- 
tracts for silver were “resource profits”); Canterra Energy Ltd. vy. R., 
[1987] 1 C.T.C. 89 (FCA) (Frontier exploration allowance can result in 
figure less than zero; mathematical formula requires technical interpreta- 
tion of “minus”); Cominco Ltd. vy. R., [1984] C.T.C. 548 (FCTD); aff'd 
(Dec. 2, 1985), [unreported] (FCA); leave to appeal to SCC refused 
(1986), 66 N.R. 77 (note), (sub nom. Cominco Ltd. v. MNR) (Allowance 
disallowed when insurance proceeds for loss of income not from produc- 
tion or processing of minerals); Texaco Exploration Co. vy. R., [1975] 
C.T.C. 404 (FCTD) (Value of abandoned properties deducted in calculat- 
ing allowance for net increases in capital investment in property); MNR v. 
Consolidated Mogul Mines Ltd., [1968] C.T.C. 429 (SCC) (Taxpayer en- 
gaged in business of mining or exploring for minerals despite principal 
business of development and management of other mining companies). 


Regulations: 1200. 
I.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 
Forms: T2 SCH 51: Resource allowance and depletion schedules. 


(2) Regulations — For greater certainty it is hereby de- 
clared that, in the case of a regulation made under subsec- 
tion (1) allowing to a taxpayer an amount in respect of a 
natural accumulation of petroleum or natural gas, an oil or 
gas well or a mineral resource or in respect of the 
processing of ore, 


(a) there may be allowed to the taxpayer by that regu- 
lation an amount in respect of any or all 


(i) natural accumulations of petroleum or natural 
gas, oil or gas wells or mineral resources in which 
the taxpayer has any interest, or 


(11) processing operations described in any of 
paragraphs (1)(b), (c) or (d) that are carried on by 
the taxpayer; and 


(b) notwithstanding any other provision contained in 
this Act, the Governor in Council may prescribe the 
formula by which the amount that may be allowed to 
the taxpayer by that regulation shall be determined. 
Related Provisions: 20(1)(v) — Deduction for mining taxes; 59(6) — 
Definitions in regulations apply for purposes of s. 59; 66(1) — Explora- 
tion and development expenses of principal-business corporations; 66.7 — 
Successor rules; 221 — Rules applicable to regulations generally. 


Regulations: Part XII. 
I.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 


(3) Lessee’s share of allowance — Where a deduc- 
tion is allowed under subsection (1) in respect of a coal 
mine operated by a lessee, the lessor and lessee may agree 
as to what portion of the allowance each may deduct and, 
in the event that they cannot agree, the Minister may fix 
the portions. 

1.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 


Definitions [s. 65]: “amount”, “mineral resource”, “Minister”, “oil or 
gas well”, “regulation”, “tar sands” — 248(1); “taxation year’ — 249; 
“taxpayer” — 248(1). 


66. (1) Exploration and development expenses of 
principal-business corporations — A principal-bus- 
iness corporation may deduct, in computing its income 
for a taxation year, the lesser of 


(a) the total of such of its Canadian exploration and 
development expenses as were incurred by it before 
the end of the taxation year, to the extent that they 
were not deductible in computing income for a previ- 
ous taxation year, and 


(b) of that total, an amount equal to its income for the 
taxation year if no deduction were allowed under this 
subsection, section 65 or subsection 66.1(2), minus the 
deductions allowed for the year by sections 112 and 
113: 


Income Tax Act, Part I, Division B 


Related Provisions: 66(10)— Joint exploration corporation; 87(6), 
(7) — Obligations of predecessor corporation. See additional Related Pro- 
visions at end of s. 66. 

Selected Cases [subsec. 66(1)]: Phénix v. R., [1998] 1 C.T.C. 2379 
(TCC) (Capital items may form part of CEE); R. v. Alberta and Southern 
Gas Co. Ltd., [1978] C.T.C. 780 (SCC) (Tax considerations of transaction 
in acquiring and ending rights not artificially reducing income; deduction 
permitted). 


1.T. Application Rules: 29. 


Interpretation Bulletins: IT-400: Exploration and development ex- 
penses — meaning of principal-business corporation. 


(2) Expenses of special product corporations — 
A corporation (other than a principal-business corporation 
the principal business of which is described in paragraph 
(a) or (b) of the definition “principal-business corpora- 
tion” in subsection (15)), whose principal business is the 
production or marketing of sodium chloride or potash or 
whose business includes manufacturing products the man- 
ufacturing of which involves processing sodium chloride 
or potash, may deduct, in computing its income for a tax- 
ation year, the drilling and exploration expenses incurred 
by it in the year and before May 7, 1974 on or in respect 
of exploring or drilling for halite or sylvite. 


Related Provisions: See additional Related Provisions at end of s. 66. 
1.T. Application Rules: 29. 


(3) Expenses of other taxpayers — A taxpayer other 
than a principal-business corporation may deduct, in com- 
puting the taxpayer’s income for a taxation year, the total 
of the taxpayer’s Canadian exploration and development 
expenses to the extent that they were not deducted in 
computing the taxpayer’s income for a preceding taxation 
year. 


Related Provisions: 66(5) — Dealers; 66(10) — Joint exploration cor- 
poration. See additional Related Provisions at end of s. 66. 


I.T. Application Rules: 29. 


(4) Foreign exploration and development ex- 
penses — A taxpayer who is resident throughout a taxa- 
tion year in Canada may deduct, in computing the tax- 
payer’s income for that taxation year, the lesser of 


(a) the amount, if any, by which 


(1) the total of the foreign exploration and develop- 
ment expenses incurred by the taxpayer 


(A) before the end of the year, 


(B) at a time at which the taxpayer was resident 
in Canada, and 


(C) where the taxpayer became resident in Can- 
ada before the end of the year, after the last 
time (before the end of the year) that the tax- 
payer became resident in Canada, 


exceeds the total of 


(i1) such of the expenses described in subparagraph 
(i) as were deductible in computing the taxpayer’s 
income for a preceding taxation year, and 


(iii) all amounts by which the amount described in 
this paragraph in respect of the taxpayer is required 
because of subsection 80(8) to be reduced at or 
before the end of the year, and 


(b) of that total, the greater of 


(i) the amount, if any, claimed by the taxpayer not 
exceeding 10% of the amount determined under 
paragraph (a) in respect of the taxpayer for the 
year, and 


(1.1) [Repealed] 
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(ii) the total of 


(A) the part of the taxpayer’s income for the 
year, determined without reference to this sub- 
section and subsection 66.21(4), that can rea- 
sonably be regarded as attributable to 


(I) the production of petroleum or natural 
gas from natural accumulations outside Can- 
ada or from oil or gas wells outside Canada, 
or 


(II) the production of minerals from mines 
outside Canada, 


(B) the taxpayer’s income for the year from 
royalties in respect of a natural accumulation of 
petroleum or natural gas outside Canada, an oil 
or gas well outside Canada or a mine outside 
Canada, determined without reference to this 
subsection and subsection 66.21(4), and 


(C) all amounts each of which is an amount, in 
respect of a foreign resource property that has 
been disposed of by the taxpayer, equal to the 
amount, if any, by which 


(1) the amount included in computing the 
taxpayer’s income for the year by reason of 
subsection 59(1) in respect of the disposition 


exceeds 


(II) the total of all amounts each of which is 
that portion of an amount deducted under 
subsection 66.7(2) in computing the tax- 
payer’s income for the year that 


1. can reasonably be considered to be in 
respect of the foreign resource property, 
and 


2. cannot reasonably be considered to 
have reduced the amount otherwise de- 
termined under clause (A) or (B) in re- 
spect of the taxpayer for the year. 


Related Provisions: 66(4.1) — Country-by-country FEDE allocations; 
66(4.3) — Individuals who cease to be resident in Canada; 66(5) — Deal- 
ers; 66(11.4)— Change of control; 66(13.1)— Short taxation year; 
66.21(1)“global foreign resource limit” — Determination of limit; 
66.21(4) — Deduction for cumulative foreign resource expense; 
66.7(2)(a) — Successor of foreign exploration and development expenses; 
66.7(2.3) — Successor of foreign resource expenses; 80(8)(e) — Reduc- 
tion of FEDE on debt forgiveness; 87(7) — Obligations of predecessor 
corporation; 104(5.2) — Trusts — 21-year deemed disposition; 
110.6(1)“investment expense”(d) — effect of claim under 66(4) on capital 
gains exemption; 115(1)(e.1) — Deduction for unused FEDE balance 
against taxable income earned in Canada of non-resident; 115(4.1) — 
Taxable income earned in Canada — foreign resource pool expenses. See 
additional Related Provisions at end of s. 66. 


History: Subpara. 66(4)(a)(i) amended by 2001, c. 17, subsec. 44(1), ap- 
plicable to 1999 et seg., except that in its application to the 1999 taxation 
year, the subpara. shall be read as follows: 


(i) the total of the foreign exploration and development expenses 
incurred by the taxpayer before the end of the year and at a time 
which the taxpayer was resident in Canada” 


The subpara. formerly read: 
(i) the total of the foreign exploration and development expenses 
incurred by the taxpayer before the end of the year 


The portion of para. 66(4)(b) before subpara. (ii) amended by the said c. 
17, subsec. 44(2), applicable to 1995 et seq., except that the portion shall 
be read as follows in respect of cessations of residence that occurred 
before February 28, 2000: 


“(b) of that total, the greatest of 


(i) the amount, if any, claimed by the taxpayer not exceeding 
10% of the amount determined under paragraph (a) in respect of 
the taxpayer for the year, 


S. 66(4.2) 


(i.1) if the taxpayer ceased to be resident in Canada immedi- 
ately after the end of the year, the amount, if any, claimed by 
the taxpayer not exceeding the amount determined under para- 
graph (a) in respect of the taxpayer for the year, and” 


The portion of para. 66(4)(b) before subpara. (ii) formerly read: 
(b) of that total, the greater of, 


(1) such amount as the taxpayer may claim not exceeding 10% 
of the total determined under paragraph (a), and 


Subpara. 66(4)(b)(i1) amended by the said c. 17, subsec. 44(3), applicable 
to taxation years that begin after 2000. Subpara. 66(4)(b)(i1) formerly read: 


(ii) the total of 


(A) such part of the taxpayer’s income for the taxation year as 
may reasonably be regarded as attributable to the production of 
petroleum or natural gas from natural accumulations thereof 
outside Canada or from oil or gas wells outside Canada or to 
the production of minerals from mines outside Canada, 


(B) the taxpayer’s income for the taxation year from royalties in 
respect of a natural accumulation of petroleum or natural gas 
outside Canada, an oil or gas well outside Canada or a mine 
outside Canada, and 


(C) the total of amounts each of which is an amount, in respect 
of a foreign resource property that has been disposed of by the 
taxpayer, equal to the amount, if any, by which 


(1) the amount included in computing the taxpayer’s in- 
come for the year by virtue of section 59 in respect of the 
disposition of the property, 


exceeds 


(II) the amount deducted under section 64 in respect of the 
property in computing the taxpayer’s income for the year, 


determined as if no deductions were allowed under this subsection, 
subsections (1) and (3), section 65 and subsections 66.1(2) and (3). 


The closing words to para. 66(4)(b) repealed and closing words to sub- 
para. 66(4)(b)(i1) added by 1998, c. 19, subsecs. 104(1) and (2), applicable 
to taxation years that end after May 6, 1974. The closing words to para. 
66(4)(b) formerly read: 


if no deduction were allowed under this subsection, subsection (1) 
or (3), section 65 or subsection 66.1(2) or (3). 


Para. 66(4)(a) amended by 1995, c. 21, s. 21, applicable to taxation. years 
that end after February 21, 1994. The para. formerly read: 


(a) the total of such of the taxpayer’s foreign exploration and devel- 
opment expenses as were incurred by the taxpayer before the end of 
the taxation year to the extent they were not deductible in comput- 
ing the taxpayer’s income for a previous taxation year, and 


I.T. Application Rules: 29. 


(4.1) Country-by-country FEDE allocations — For 
greater certainty, the portion of an amount deducted under 
subsection (4) in computing a taxpayer’s income for a 
taxation year that can reasonably be considered to be in 
respect of specified foreign exploration and development 
expenses of the taxpayer in respect of a country is consid- 
ered to apply to a source in that country. 


Related Provisions: 66(4.2) — Method of allocation; 66.7(2.1) — Par- 
allel rule for successor corporation. 


History: Subsec. 66(4.1) added by 2001, c. 17, subsec. 44(4), applicable 
to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 72(9), a date is designated in 
writing by the taxpayer and the designation is filed with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes June 14, 2001, the later of 


(1) the date so designated, and 
(ii) December 31, 1994. 


(4.2) Method of allocation — For the purpose of sub- 
section (4.1), where a taxpayer has incurred specified for- 
eign exploration and development expenses in respect of 
two or more countries, an allocation to each of those 
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countries for a taxation year shall be determined in a man- 
ner that is 


(a) reasonable having regard to all the circumstances, 
including the level and timing of 


(i) the taxpayer’s specified foreign exploration and 
development expenses in respect of the country, 
and 


(ii) the profits or gains to which those expenses re- 
late; and 


(b) not inconsistent with the allocation made under 
subsection (4.1) for the preceding taxation year. 


Related Provisions: 66.7(2.2)—Parallel rule for 
corporation. 


History: Subsec. 66(4.2) added by 2001, c. 17, subsec. 44(4), applicable 
to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 
(b) where, for the purposes of subsec. 72(9), a date is designated in 
writing by the taxpayer and the designation is filed with the Minister 


of National Revenue on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes June 14, 2001, the later of 


successor 


(i) the date so designated, and 
(11) December 31, 1994. 


(4.3) FEDE deductions where change of 
individual’s residence — Where at any time in a taxa- 
tion year an individual becomes or ceases to be resident in 
Canada, 


(a) subsection (4) applies to the individual as if the 
year were the period or periods in the year throughout 
which the individual was resident in Canada; and 


(b) for the purpose of applying subsection (4), subsec- 
tion (13.1) does not apply to the individual for the 
year. 


History: Subsec. 66(4.3) added by 2001, c. 17, subsec. 44(4), applicable 
to 1998 et seq. 


(5) Dealers — Subsections (3) and (4) and sections 59, 
64, 66.1, 66.2, 66.21, 66.4 and 66.7 do not apply in com- 
puting the income for a taxation year of a taxpayer (other 
than a principal-business corporation) whose business in- 
cludes trading or dealing in rights, licences or privileges 
to explore for, drill for or take minerals, petroleum, natu- 
ral gas or other related hydrocarbons. 

Related Provisions: 253 — Extended meaning of “carrying on busi- 
ness”. See additional Related Provisions at end of s. 66. 


History: Subsec. 66(5) amended by 2001, c. 17, subsec. 44(5), applicable 
to taxation years that begin after 2000. The subsec. formerly read: 


(5) Subsections (3) and (4) and sections 59, 64, 66.1, 66.2, 66.4 and 
66.7 do not apply in computing the income for a taxation year of a 
taxpayer (other than a principal-business corporation) whose busi- 
ness includes trading or dealing in rights, licences or privileges to 
explore for, drill for or take minerals, petroleum, natural gas or 
other related hydrocarbons. 

Subsec. 66(5) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(1), 

to add reference to section 66.7 and to delete “under this Part” from after 

“taxation year”, applicable to taxation years ending after February 17, 

1987. 

|.T. Application Rules: 29. 

Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 

tion under subsection 85(1); IT-314: Income of dealers in oil and gas 

leases (archived); IT-400: Exploration and development expenses — 

meaning of principal-business corporation. 


(6)-(9) [Repealed under former Act] 
(10) [Repealed effective 2007] 


Related Provisions: 66(15)“agreed portion” — Reduction for amounts 
previously renounced; 79(3)F(b)(i1) — Where property surrendered to 
creditor; 80(1)“forgiven amount” B(e) — Debt forgiveness rules do not ap- 
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ply to amount renounced. See additional Related Provisions at end of s. 
66. 


History: Subsec. 66(10)repealed by 1997, c. 25, subsec. 13(1), applicable 
to renunciations made 


(a) after 2006, in respect of a payment. or loan received by a joint 
exploration corporation 


(i) before March 6, 1996, or 

(ii) after March 5, 1996 under an agreement in writing made 
(A) by the corporation before March 6, 1996, or 
(B) by another corporation before March 6, 1996, where 


(1) the other corporation controlled the corporation at the 
time the agreement was made, or 


(II) the other corporation undertook, at the time the 
agreement was made, to form the corporation; and 


(b) after March 5, 1996, in any other case. 
Subsec. (10) formerly read: 


(10) Joint exploration corporation — A joint exploration corpora- 
tion may, in any particular taxation year or within 6 months from 
the end of that year, elect in prescribed, form to renounce in favour 
of another corporation an agreed portion of the total of such of the 
joint exploration corporation’s Canadian exploration and develop- 
ment expenses as were incurred by it during a period, after 1971 and 
before the end of the particular taxation year, throughout which the 
other corporation was a shareholder corporation, to the extent that 
the total of those expenses exceeds any amount deductible under 
subsection (1) in respect thereof by the joint exploration corporation 
in computing its income for any taxation year previous to the partic- 
ular year and, on the election, that agreed portion 


(a) shall be deemed, for the purpose of subsection (1) or (3), as 
the case may be, to be Canadian exploration and development - 
expenses incurred by the other corporation during its taxation 
year in which the particular taxation year ends; and 


(b) shall be subtracted from the total described in paragraph 
(1)(a) in determining the amount deductible by the joint explo- 
ration corporation under subsection (1) in computing its 
income. 


I.T. Application Rules: 29. 


Forms: T2035: Election to renounce exploration, development and oil 
and gas property expenses. 


(10.1) [Repealed effective 2007] 


Related Provisions: 66(3)—Expenses of other taxpayers; 
79(3)F(b)(Gii) — Where property surrendered to creditor; 80(1)‘forgiven 
amount”’B(e) — Debt forgiveness rules do not apply to amount renounced; 
163(2.2) — False statement or omissions — penalty; 248(16), (16.1) 
GST or QST input tax credit/refund and rebate deemed to be assistance; 
248(18), (18.1) — GST or QST — repayment of input tax credit or refund. 
See additional Related Provisions at end of s. 66. 


History: Subsec. 66(10.1) repealed by 1997, c. 25, subsec. 13(1), applica- 
ble on the same basis as the repeal of subsec. 66(10). Subsec. (10.1) for- 
merly read: 


(10.1) dem — A joint exploration corporation may, in any particu- 
lar taxation year or within 6 months from the end of that year, elect . 
in prescribed form in respect of that year to renounce in favour of 
another corporation an agreed portion of the total of such of the 
joint exploration corporation’s Canadian exploration expenses as 
were incurred by it during a period (ending before the end of the 
particular taxation year) throughout which the other corporation was 
a shareholder corporation, to the extent that the total of those ex- 
penses exceeds the total of all amounts each of which is 


(a) an amount deducted or required to be deducted under sub- 
section 66.1(2) in respect of those expenses by the joint explo- 
ration corporation in computing its income for any taxation year 
preceding the particular taxation year, or 


(b) assistance that any person has received, is entitled to receive 
or, at any time, becomes entitled to receive in respect of those 
expenses incurred during the period or that can reasonably be 
regarded as relating to Canadian exploration activities of the 
joint exploration corporation during the period, other than that 
portion of the assistance arising because of section 127 or 127.1 
in respect of a shareholder corporation of the joint exploration 
corporation, 
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and, on the making of the election, that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Cana- 
dian exploration expense” and “‘cumulative Canadian explora- 
tion expense” in subsection 66.1(6), to be a Canadian explora- 
tion expense incurred by the other corporation during its 
taxation year in which the particular taxation year ends or, if it 
has no such year, its last taxation year, and . 


(d) shall be included in the amount determined for F in’ the defi- 
nition “cumulative Canadian exploration expense” in subsec- 
tion 66.1(6) by the joint exploration corporation in computing 
its cumulative Canadian exploration expense, at the time the 
election is made or, where the election is made after the end of 
the particular taxation year, immediately before the end of that 
year. 


Paras. 66(10.1)(a), (d) amended by 1994, c. 8, subsecs. 5(1), (2), applica- 
ble to taxation years ending after December 2, 1992. Paras. (a), (d) for- 
merly read: 


(a) an amount deductible under subsection 66.1(2) in respect of 
those expenses by the joint exploration corporation in computing its 
income for any taxation year preceding the particular taxation year, 
or 


(d) shall be included in the amount determined for F in the defini- 
tion “cumulative Canadian exploration expense” in subsection 
66.1(6) by reason of its being deducted or deductible, as the case 
may be, by the joint exploration corporation in computing that cor- 
poration’s cumulative Canadian exploration expense, at the time 
that the election is made or, where the election is made after the end 
of the aisistie's taxation year, immediately before the end of that 
year. 


Para. 66(10.1)(b) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
38(2), applicable to assistance for expenses incurred after November 1985. 
Para. (b) formerly read: 


(b) assistance that any person has received, is entitled to receive or, 
at any time, becomes entitled to receive in respect of those expenses 
incurred during the period or that can reasonably be related to Cana- 
dian exploration activities of the joint exploration corporation dur- 
ing the period; 
Selected Cases [subsec. 66(10.1)]: Mitchell v. R., [1999] 2 QTC. 
2721 (TCC) (Double renunciation was permitted). 


LT. Application Rules: 29. 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 


Forms: T2035: Election to renounce exploration, development and oil 
and gas property expenses. 


(10.2) [Repealed effective 2007] 


Related Provisions: 66.1(6)‘restricted expense” (c) — inclusion of re- 
nounced expense; 79(3)F(b)(ii) — Where property surrendered to creditor; 
80(1)“forgiven amount’B(e) — Debt forgiveness rules do not apply to 
amount renounced; 163(2.2) — False statement or omissions — penalty; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed 
to be assistance; 248(18), (18.1) — GST or QST — repayment of input 
tax credit or refund. See additional Related Provisions at end of s. 66. 


History: Subsec. 66(10.2) repealed by 1997, c. 25, subsec. 13(1), applica- 
ble on the same basis as the repeal of subsec. 66(10). Subsec. (10.2) for- 
merly read: 


(10.2) Idem — A joint exploration corporation may, in any particu- 
lar taxation year or within 6 months from the end of that year, elect 
in prescribed form in respect of that year to renounce in favour of 
another corporation an agreed portion of the total of such of the 
joint exploration corporation’s Canadian development expenses. as 
were incurred by it during a period (ending before the end of the 
particular taxation year) throughout which the other corporation was 
a shareholder corporation, to the extent that the total of those ex- 
penses exceeds the total of all amounts each of which is 


(a) an amount deducted under subsection 66.2(2) in respect of 
those expenses by the joint exploration corporation in comput- 
ing its income for any taxation year preceding the particular 
taxation year, or 


(b) assistance that any person has received, is entitled to receive 
or, at any time, becomes entitled to receive in respect of those 
expenses incurred during the period or that can reasonably be 
related to Canadian development activities of the joint explora- 
tion corporation during the period, 


S. 66(10.4) 


and, on the making of the election, that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Cana- 
dian development expense” and “cumulative Canadian develop- 
ment expense” in subsection 66.2(5), to be a Canadian develop- 
ment expense incurred by the other corporation during its 
taxation year in which the particular taxation year ends or, if it 
has no such year, its last taxation year, and 


(d) shall be included in the amount determined for E in the defi- 
nition “cumulative Canadian development expense” in subsec- 
tion 66.2(5) by reason of its being deducted by the joint explo- 
ration corporation in computing that corporation’s cumulative 
Canadian development expense, at the time the election is made 
or, where the election is made after the end of the particular 
taxation year, immediately before the end of that year. 


Forms: T2035: Election to renounce exploration, development and oil 
and gas property expenses. 


(10.3) [Repealed effective 2007] 


Related Provisions: 79(3)F(b)(ii) — Where property surrendered to 
creditor; 80(1)““forgiven amount’ B(e) — Debt forgiveness rules do not ap- 
ply to amount renounced; 163(2.2) — False statement or omission — pen- 
alty; 248(16), (16.1) — GST or QST input tax credit/refund and rebate 
deemed to be assistance; 248(18), (18.1) — GST or QST —repayment of 
input tax credit or refund. See additional Related Provisions at end of s. 


66. 


History: Subsec. 66(10.3) repealed by 1997, c. 25, subsec. 13(1), applica- 
ble on the same basis as the repeal of subsec. 66(10). Subsec. (10.3) for- 
merly read: 


(10.3) Idem — A joint exploration corporation may, in any particu- 
lar taxation year or within 6 months from the end of that year, elect 
in prescribed form in respect of that year to renounce in favour of 
another corporation an agreed portion of the total of such of the 
joint exploration corporation’s Canadian oil and gas property ex- 
penses as were incurred by it during a period (ending before the end 
of the particular taxation year) throughout which the other corpora- 
tion was a shareholder corporation, to the extent that the total of 
those expenses exceeds the total of all amounts each of which is 


(a) an amount deducted under subsection 66.4(2) in respect of 
those expenses by the joint exploration corporation in comput- 
ing its income for any taxation year preceding the particular 
taxation year, or 


(b) assistance that any person has received, is entitled to receive 
or, at any time, becomes entitled to receive in respect of those 
expenses incurred during the period or that can reasonably be 
related to those expenses during the period, 


and, on the making of the election, that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Cana- 
dian oil and gas property expense” and “cumulative Canadian 
oil and gas property expense” in subsection 66.4(5), to be a Ca- 
nadian oil and gas property expense incurred by the other cor- 
poration during its taxation year in which the particular taxation 
year ends or, if it has no such year, its last taxation year, and 


(d) shall be included in the amount determined for E in the defi- 
nition “cumulative Canadian oil and gas property expense” in 
subsection 66.4(5) by reason of its being deducted by the joint 
exploration corporation in computing that corporation’s cumu- 
lative Canadian oil and gas property expense, at the time the 
election is made or, where the election is made after the end of 
the particular taxation year, immediately before the end of that 
year. 


1.T. Application Rules: 29. 


Forms: T2035: Election to renounce exploration, development and oil 
and gas property expenses. 


(10.4) Idem — Where a taxpayer has, after April 19, 
1983, made a payment or loan described in paragraph (a) 
of the definition “‘agreed portion” in subsection (15) to a 
joint exploration corporation in respect of which the cor- 
poration has at any time renounced in favour of the tax- 
payer any Canadian exploration expenses, Canadian de- 
velopment expenses or Canadian oil and gas property 
expenses (in this subsection referred to as “resource ex- 
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penses’) under subsection (10.1), (10.2) or (10.3), the fol- 
lowing rules apply: 


(a) where the taxpayer receives as consideration for 
the payment or loan property that is capital property to 
the taxpayer, 


(i) there shall be deducted in computing the ad- 
justed cost base to the taxpayer of the property at 
any time the amount of any resource expenses re- 
nounced by the corporation in the taxpayer’s fa- 
your in respect of the loan or payment at or before 
that time, 


(ii) there shall be deducted in computing the ad- 
justed cost base to the taxpayer at any time of any 
property for which the property, or any property 
substituted therefor, was exchanged the amount of 
any resource expenses renounced by the corpora- 
tion in the taxpayer's favour in respect of the loan 
or payment at or before that time (except to the ex- 
tent such amount has been deducted under subpara- 
graph (i)), and 


(iii) the amount of any resource expenses re- 
nounced by the corporation in favour of the tax- 
payer in respect of the loan or payment at any time, 
except to the extent that the renunciation of those 
expenses results in a deduction under subparagraph 
(i) or (ii), shall, for the purposes of this Act, be 
deemed to be a capital gain of the taxpayer from 
the disposition by the taxpayer of property at that 
time; 


(b) where the taxpayer receives as consideration for 
the payment or loan property that is not capital pro- 
perty to the taxpayer, 


(1) there shall be deducted in computing the cost to 
the taxpayer of the property at any time the amount 
of any resource expenses renounced by the corpo- 
ration in the taxpayers favour in respect of the 
loan or payment at or before that time, and 


(ii) there shall be included in computing the 
amount referred to in paragraph 59(3.2)(d) for a 
taxation year the amount of any resource expenses 
renounced by the corporation in the taxpayer's fa- 
vour in respect of the loan or payment at any time 
in the year, except to the extent that the amount has 
been deducted under subparagraph (i); and 


(c) where the taxpayer does not receive any property 
as consideration for the payment, there shall be in- 
cluded in computing the amount referred to in para- 
graph 59(3.2\(e) for a taxation year the amount of any 
resource expenses renounced by the corporation in the 
taxpayer's favour in respect of the payment in the 
year, except to the extent that the amount has been de- 
ducted from the adjusted cost base to the taxpayer of 
shares of the corporation under paragraph 53(2)(f.1) in 
respect of the payment. 


Related Provisions: 53(2)(f)(f.2) — Deductions from adjusted cost 
base — renounced expenses; 59(3.2)(d), (e) — Recovery of exploration 
and development expenses: 59(3.3)(f) — Resource property — amounts 
included in income; 248(5) — Substituted property. See additional Related 
Provisions at the end of s. 66. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 
(11) Acquisition of control — Where after March 31, 


1977 and before November 13, 1981 control of a corpora- 
tion has been acquired by a person or persons who did not 
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control the corporation at the time when it last ceased to 
carry on active business, 


(a) the amount by which the Canadian exploration and 
development expenses incurred by the corporation 
before it last ceased to carry on active business ex- 
ceeds the total of all amounts otherwise deductible by 
the corporation in respect of Canadian exploration and 
development expenses in computing its income for 
taxation years ending before control was so acquired, 
shall be deemed to have been deductible under this 
section by the corporation in computing its income for 
taxation years ending before control was so acquired; 


(b) the amount by which the cumulative Canadian ex- 
ploration expense of the corporation at the time it last 
ceased to carry on active business exceeds the total of 
amounts otherwise deducted under section 66.1 in 
computing its income for taxation years ending after 
that time and before control was so acquired, shall be 
deemed to have been deducted under that section by 
the corporation in computing its income for taxation 
years ending before control was so acquired; 


(c) the amount by which the cumulative Canadian de- 
velopment expense of the corporation at the time it 
last ceased to carry on active business exceeds the to- 
tal of amounts otherwise deducted under section 66.2 
in computing its income for taxation years ending after 
that time and before control was so acquired, shall be 
deemed to have been deducted under that section by 
the corporation in computing its income for taxation 
years ending before control was so acquired; 


(d) the amount by which the cumulative Canadian oil 
and gas property expense of the corporation at the 
time it last ceased to carry on active business exceeds 
the total of amounts otherwise deducted under section 
66.4 in computing its income for taxation years ending 
after that time and before control was so acquired, 
shall be deemed to have been deducted under that sec- 
tion by the corporation in computing its income for 
taxation years ending before control was so acquired; 
and 


(e) the amount by which the foreign exploration and 
development expenses incurred by the corporation 
before it last ceased to carry on active business ex- 
ceeds the total of all amounts otherwise deductible by 
the corporation in respect of foreign exploration and 
development expenses in computing its income. for 
taxation years ending before control was so acquired, 
shall be deemed to have been deductible under this 
section by the corporation in computing its income for 
taxation years ending before control was so acquired. 
Related Provisions: 66(11.3) — Acquisition of control before 1983; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization: 249(4) — Deemed year end where change of control 
occurs; 256(6}{(9) — Whether control acquired. See additional Related 
Provisions at end of s. 66. 


|.T. Application Rules: 29. 
|.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


(11.1), (11.2) [Repealed under former Act] 


(11.3) Control — For the purposes of subsections (11) 
and 66.7(10), where a corporation acquired control of an- 
other corporation after November 12, 1981 and before 
1983 by reason of the acquisition of shares of the other 
corporation pursuant to an agreement in writing con- 
cluded on or before November 12, 1981, it Shall be 
deemed to have acquired that control on or before No- 
vember 12, 1981. 


360 


Subdivision e — Deductions in Computing Income 


Related Provisions: See Related Provisions at end of s. 66. 


1.T. Application Rules: 29. 


(11.4) Change of control — Where, 


(a) at any time, control of a corporation has been ac- 
quired by a person or group of persons, 


(b) within the 12-month period that ended immedi- 
ately before that time, the corporation or a partnership 
of which it was a majority interest partner acquired a 
Canadian resource property or a foreign resource pro- 
perty (other than a property that was owned by the 
corporation or partnership or a person that would, if 
section 251.1 were read without reference to the defi- 
nition “‘controlled” in subsection 251.1(3), be affiliated 
with the corporation throughout the period that began 
immediately before the 12-month period began and 
ended at the time the property was acquired by the 
corporation or partnership), and 


(c) immediately before the twelve month period com- 
menced, the corporation was not a principal-business 
corporation and the partnership, if it were a corpora- 
tion, would not be a principal-business corporation, 


for the purposes of subsection (4) and sections 66.2, 66.21 
and 66.4, except as those provisions apply for the pur- 
poses of section 66.7, the property is deemed not to have 
been acquired by the corporation or partnership before 
that time and is deemed to have been acquired by it at that 
time, except that, where the property has been disposed of 
by it before that time and not reacquired by it before that 
time, the property is deemed to have been acquired by the 
corporation or partnership immediately before it disposed 
of the property. 

Related Provisions: 66(11.5)— Where control changed within 12 
months of incorporation; 87(2)(j.6) — Amalgamations — continuing cor- 
poration; 139.1(18) — Holding corporation deemed not to acquire control 
of insurer on demutualization; 256(6)-(9) — Whether control acquired. 
See additional Related Provisions at end of s. 66. 


History: The closing words of subsec. 66(11.4) amended by 2001, c. 17, 
subsec. 44(6), applicable to taxation years that begin after 2000. The clos- 
ing words formerly read: 


for the purposes of subsection (4) and sections 66.2 and 66.4, except 
as those provisions apply for the purposes of section 66.7, the pro- 
perty shall be deemed not to have been acquired by the corporation 
or partnership before that time and shall be deemed to have been 
acquired by it at that time, except that, where the property has been 
disposed of by it before that time and not reacquired by it before 
that time, the property shall be deemed to have been acquired by the 
corporation or partnership immediately before it disposed of the 
property. 


Para. 66(11.4)(b) amended by 1998, c. 19, subsec. 104(3), applicable after 
April 26, 1995. The para. formerly read: 


(b) within the twelve month period ending immediately before that 
time, the corporation, or a partnership of which it was a majority 
interest partner (within the meaning assigned by subsection 97(3.1)) 
acquired a Canadian resource property or a foreign resource pro- 
perty (other than a property that was owned by the corporation, 
partnership or a person or persons related to the corporation 
throughout the period commencing immediately before the twelve 
month period and ending at the time the property was acquired by 
the corporation or partnership), and 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


(11.5) Early change of control — For the purpose of 
subsection (11.4), where the corporation referred to in 
that subsection was incorporated or otherwise formed in 
the 12-month period referred to in that subsection, the 
corporation is deemed to have been, throughout the pe- 
riod that began immediately before the 12-month period 
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and ended immediately after it was incorporated or other- 
wise formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was af- 
filiated (otherwise than because of a right referred to 
in paragraph 251(5)(b)) throughout the period that be- 
gan when it was incorporated or otherwise formed and 
ended immediately before its control was acquired. 
Related Provisions: 139.1(18) — Holding corporation deemed not to 


acquire control of insurer on demutualization; 256(6)—(9) — Whether con- 
trol acquired, See additional Related Provisions at end of s. 66. 


History: Subsec. 66(11.5) amended by 1998, c. 19, subsec. 104(4), appli- 
cable to acquisitions of control that occur after April 26, 1995. The subsec. 
formerly read: 


(11.5) Change of control within 12 months of incorporation — 
For the purposes of subsection (11.4), where the corporation re- 
ferred to in that subsection was incorporated or otherwise formed 
during the twelve month period referred to in that subsection, it 
shall be deemed to have been, throughout the period commencing 
immediately before the twelve month period and ending immedi- 
ately after it was incorporated or otherwise formed, 

(a) in existence; and 

(b) related to the person or persons to whom it was related (oth- 

erwise than by virtue of a right referred to in paragraph 

251(5)(b)) throughout the period commencing when it was in- 

corporated or otherwise formed and ending immediately before 

control of the corporation was acquired. 


(12) Computation of exploration and 
development expenses — In computing a taxpayer’s 
Canadian exploration and development expenses, 


(a) there shall be deducted any amount paid to the tax- 
payer before May 7, 1974 


(i) and after 1971 under the Northern Mineral Ex- 
ploration Assistance Regulations made under an 
appropriation Act that provides for payments in re- 
spect of the Northern Mineral Grants Program, or 


(i1) pursuant to any agreement entered into between 
the taxpayer and Her Majesty in right of Canada 
under the Northern Mineral Grants Program or the 
Development Program of the Department of Indian 
Affairs and Northern Development, to the extent 
that the amount has been expended by the taxpayer 
as or on account of Canadian exploration and de- 
velopment expenses incurred by the taxpayer; and 


(b) there shall be included any amount, except an 
amount in respect of interest, paid by the taxpayer af- 
ter 1971 and before May 7, 1974 under the Regula- 
tions referred to in subparagraph (a)(i) to Her Majesty 
in right of Canada. 


Related Provisions: 66(12.1)— Limitations. See additional Related 
Provisions at end of s. 66. 


I.T. Application Rules: 29. 


(12.1) Limitations of Canadian exploration and 
development expenses — Except as expressly other- 
wise provided in this Act, 


(a) where as a result of a transaction occurring after 
May 6, 1974 an amount has become receivable by a 
taxpayer at a particular time in a taxation year and the 
consideration given by the taxpayer therefor was pro- 
perty (other than a share or a Canadian resource pro- 
perty, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may 
reasonably be regarded as having been primarily Ca- 
nadian exploration and development expenses of the 
taxpayer (or would have been so regarded if they had 
been incurred by the taxpayer after 1971 and before 
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May 7, 1974) or a Canadian exploration expense, there 
shall at that time be included in the amount deter- 
mined for G in the definition “cumulative Canadian 
exploration expense” in subsection 66.1(6) in respect 
of the taxpayer the amount that became receivable by 
the taxpayer at that time; and 


(b) where as a result of a transaction occurring after 
May 6, 1974 an amount has become receivable by a 
taxpayer at a particular time in a taxation year and the 
consideration given by the taxpayer therefor was pro- 
perty (other than a share or a Canadian resource pro- 
perty, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may 
reasonably be regarded as having been primarily a Ca- 
nadian development expense, there shall at that time 
be included in the amount determined for G in the def- 
inition “cumulative Canadian development expense” 
in subsection 66.2(5) in respect of the taxpayer the 
amount that became receivable by the taxpayer at that 
time. 

Related Provisions: 59(1) — Amounts received as consideration for 


disposition of resource property; 66(15) — Definitions. See additional Re- 
lated Provisions at end of s. 66. 


I.T. Application Rules: 29. 


Interpretation Bulletins: IT-125R4: 


properties. 


Dispositions of resource 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


(12.2) Unitized oil or gas field in Canada — Where, 
pursuant to an agreement between a taxpayer and another 
person to unitize an oil or gas field in Canada, an amount 
has become receivable by the taxpayer at a particular time 
after May 6, 1974 from that other person in respect of Ca- 
nadian exploration expense incurred by the taxpayer or 
Canadian exploration and development expenses incurred 
by the taxpayer (or expenses that would have been, Cana- 
dian. exploration and development expenses if they had 
been incurred by the taxpayer after 1971 and before May 
7, 1974) in respect of that field or any part thereof, the 
following rules apply: 


(a) there shall, at that time, be included by the tax- 
payer in the amount determined for G in the definition 
“cumulative Canadian exploration expense” in subsec- 
tion 66.1(6) the amount that became receivable by the 
taxpayer; and 


(b) there shall, at that time, be included by the other 
person in the amount referred to in paragraph (c) of 
the definition “Canadian exploration expense” in sub- 
section 66.1(6) the amount that became payable by 
that person. 


Related Provisions: 66(15) — Definitions. See additional Related Pro- 
visions at end of s. 66. 


|.T. Application Rules: 29. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; [¥-125R4: Dispositions of resource properties. 


(12.3) Idem — Where, pursuant to an agreement between 
a taxpayer and another person to unitize an oil or gas field 
in Canada, an amount has become receivable by the tax- 
payer at a particular time after May 6, 1974 from that 
other person in respect of Canadian development expense 
incurred by the taxpayer in respect of that field or any 
part thereof, the following rules apply: 


(a) there shall, at that time, be included by. the tax- 
payer in the amount determined for G in the definition 
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“cumulative Canadian development expense” in sub- 
section 66.2(5) the amount that became receivable by 
the taxpayer; and 


(b) there shall, at that time, be included by the other 

person in the amount referred to in paragraph (a) of 
the definition “Canadian development expense” in 
subsection 66.2(5) the amount that became payable by 
that person. 


Related Provisions: See Related Provisions at end of s. 66. 
1.T. Application Rules: 29. 


Interpretation Bulletins: [T-273R2: Government assistance — general 
comments; IT-125R4: Dispositions of resource properties. 


(12.4) Limitation of FEDE — Where, as a result of a 
transaction that occurs after May 6, 1974, an amount be- 
comes receivable by a taxpayer at a particular time in a 
taxation year and the consideration given by the taxpayer 
for the amount receivable is property (other than a foreign 
resource property) or services, the original cost of which 
to the taxpayer can reasonably be regarded as having been 
primarily foreign exploration and development expenses 
of the taxpayer (or would have been so regarded if they 
had been incurred by the taxpayer after 1971 and the defi- 
nition “foreign exploration and development expenses” in 
subsection (15) were read without reference to paragraph 
(k) of that definition), the following rules apply: 


(a) in computing the taxpayer’s foreign exploration . 
and development expenses at that time, there shall be 
deducted the amount receivable by the taxpayer; 


(b) where the amount receivable exceeds the total of 
the taxpayer’s foreign exploration and development 
expenses incurred before that time to the extent that 
those expenses were not deducted or deductible, as the 
case may be, in computing the taxpayer’s income for a 
preceding taxation year, there shall be included in the 
amount referred to in paragraph 59(3.2)(a) the amount, 
if any, by which the amount receivable exceeds the to- 
tal of . 


(i) the taxpayer’s foreign exploration and develop- 
ment expenses incurred before that time to the ex- 
tent that those expenses were not deducted or de- 
ductible, as the case may be, in computing the 
taxpayer's income for a preceding taxation year, 
and 


(ii) the amount, designated by the taxpayer in pre- 
scribed form filed with the taxpayer’s return of in- 
come for the year, not exceeding the portion of the 
amount receivable for which the consideration 
given by the taxpayer was property (other than a 
foreign resource property) or services, the original 
cost of which to the taxpayer can reasonably be re- 
garded as having been primarily 


(A) specified foreign exploration and develop- 
ment expenses in respect of a country, or 


(B) foreign resource expenses in respect of a 
country; and 


(c) where an amount is included in the amount. re- 
ferred to in paragraph 59(3.2)(a) by virtue of para- 
graph (b), the total of the taxpayer’s foreign explora- 
tion and development expenses at that time shall be 
deemed to be nil. 


Related Provisions: 59(3.2)(a)— Income ~ inclusion; 
(12.42) — Limitations of foreign resource expenses; 95(1) 
filiate”. See additional Related Provisions at end of s. 66. 


66(12.41), 
“foreign af- 
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History: The opening words of subsec. 66(12.4) and para. 66(12.4)(b) 
amended by 2001, c. 17, subsecs. 44(7),:(8), applicable to taxation years 
that begin after 2000. The opening words and the para. formerly read 


(12.4) Limitation of foreign exploration and development ex- 
penses — Where, as a result of a transaction occurring after May 
6, 1974, an amount has become receivable by a taxpayer at a partic- 
ular time in a taxation year and the consideration given by the tax- 
payer therefor was property (other than a foreign resource property) 
or services, the original cost of which to the taxpayer may reasona- 
bly be regarded as having been primarily foreign exploration and 
development expenses of the taxpayer (or would have been so re- 
garded if they had been incurred a the taxpayer after 1971), the 
following rules apply: 


(b) where the amount receivable exceeds the total of the tax- 
payer’s foreign exploration and development’ expenses incurred 
before that time’to the extent that those expenses were not de- 
ducted or deductible, as the case may be, in computing the tax- 
payer’s income for a previous taxation year, there shall be in- 
cluded in the amount referred to in paragraph 59(3.2)(a) the 
amount by. which 


(i) the amount receivable 
exceeds 


(ii) the total of the taxpayer’s foreign exploration and de- 
velopment expenses incurred by the taxpayer before that 
time to the extent that those expenses were not deducted or 
deductible, as the case may be, in computing the taxpayer’s 
income for a previous taxation year; and 


1.T. Application Rules: 29. | 


(12.41) Limitations of foreign resource ex- 
penses — Where a particular amount described in sub- 
section (12.4) becomes receivable by a taxpayer. at a par- 
ticular time, there shall at that time be included in the 
value determined for G in the definition “cumulative for- 
eign resource expense” in subsection 66.21(1) in respect 
of the taxpayer and a country the amount designated 
under subparagraph (12.4)(b)(ii) by the taxpayer in re- 
spect of the particular amount and the country. 


Related Provisions: 66(12.42) — Partnerships; 66.21(1)“cumulative 


foreign resource expense”G. 


History: Subsec. 66(12.41) added by 2001, c. 17, subsec. 44(9), applica- 
ble to taxation years that begin after 2000. 


(12.42) Partnerships — For the purposes of subsec- 
tions (12.4) and (12.41), where a person or partnership is 
a member of a particular partnership and a particular 
amount described in subsection (12.4) becomes receiva- 
ble by. the particular partnership in a fiscal period of the 
particular partnership, 


(a) the member’s share of the particular amount is 
deemed to be an amount that became receivable by the 
member at the end of the fiscal period; and 


(b) the amount deemed by paragraph (a) to be an 
amount receivable by the member is deemed to be an 
amount 


(i) that is described in subsection (12.4) in respect 
of the member, and 


(ii) that has the same attributes for the member as it 
did for the particular partnership. 


History: Subsec. 66(12.42) added by 2001, c. 17, subsec. 44(9), applica- 
ble to fiscal periods that begin after 2000. 


(12.5) Unitized oil or gas field in Canada — Where, 
pursuant to an agreement between a taxpayer and another 
person to unitize an oil or gas field in Canada, an amount 
has become receivable by the taxpayer at a particular time 
from that other person in respect of Canadian oil and gas 
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property expense incurred by the taxpayer in respect of 
that field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the tax- 
payer in the amount determined for G in the definition 
“cumulative Canadian oil and gas property expense” 
in subsection 66.4(5) the amount that became receiva- 
ble by the taxpayer; and 


(b) there shall, at that time, be included by the other 
person in the amount referred to in paragraph (a) of 
the definition “Canadian oil and gas property expense” 
in subsection 66.4(5) the amount that became payable 
by that person. 


Related Provisions: See Related Provisions at end of s. 66. 
1.T. Application Rules: 29. 


interpretation Bulletins: IT-125R4: 


properties. 


Dispositions of resource 


(12.6) Canadian exploration expenses to flow- 
through shareholder — Where a person gave consid- 
eration under an agreement to a corporation for the issue 
of a flow-through share of the corporation and, in the pe- 
riod that begins on the day the agreement was made and 
ends 24 months after the end of the month that includes 
that day, the corporation incurred Canadian exploration 
expenses, the corporation may, after it complies with sub- 
section (12.68) in respect of the share and before March 
of the first calendar year that begins after the period, re- 
nounce, effective on the day on which the renunciation is 
made or on an earlier day set out in the form prescribed 
for the purposes of subsection (12.7), to the person in re- 
spect of the share the amount, if any, by which the part of 
those expenses that was incurred on or before the effec- 
tive date of the renunciation (which part is in this subsec- 
tion referred to as the “specified expenses”) exceeds the 
total of 


spe oe 28) opening | 


a2. 6) Canadian exploration expenses is HOW: 
through shareholder —— If a person gave considera- 

a corporation for the issue of 
1e corporation and, in the pe- 
the agreement was made and 
ehth the month; that includes 


he eEer may, hee it aie with 
(12.68) in respect of the share and before 
0 irst calendar year that begins after the pe- 
ounce, effective on the day on which the renun- 
ciation is made or on an earlier day set out in the form 
prescribed | for the purpose of subsection (12.7), to the 
person in respect of the share the amount, if any, by 
which the portion of those expenses that was incurred 
on or before the effective date of the renunciation 
(which portion is in this subsection referred to as the 
“specified expenses”) exceeds the total of 
Application: The February 27, 2004 draft legislation, subsec. 27(1), 
will amend the opening words of subsec. 66(12.6) to read as above, ap- 
plicable to renunciations made after December 20, 2002. 


Technical Notes (December 20, 2002): Subsection 
66(12.6) permits a principal-business corporation to renounce 
Canadian exploration expenses (“CEE”) to its flow-through 
shareholders. To be eligible for flow-through treatment, CEE 
must be incurred in the 24-month period that begins on the day 
on which the relevant flow-through share agreement is entered 
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into and must be incurred, or deemed to be incurred, on or. 
before the effective date of the renunciation. _ 6 
Subsection 66.1(9) provides for the reclassification af eeieah: 
Canadian development expenses as CEE Creclassified CDE ). 
The reclassified CDE is deemed, for the purposes of the Act, to 
be incurred by the taxpayer at the time of the reclassification 
and not at the time the reclassified CDE was actually incurred. 
To ensure that expenses actually incurred before a flow- 
through share agreement is entered into cannot be renounced 
under a flow-through share agreement, subsection 66(12.6) is _ 
amended, applicable to renunciations made after December 20, - 
2002, to exclude reclassified CDE from CEE that may be - 
nounced by a corporation to its flow-through shareholders. __ 


(a) the assistance that the corporation has | eee is 
entitled to receive or can reasonably be expected to re- 
ceive at any time, and that can reasonably be related to 
the specified expenses or to Canadian exploration ac- 
tivities to which the specified expenses relate (other 
than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian 
exploration and development overhead expenses of the 
corporation, 


(b.1) all specified expenses each of which is a cost of, 
or for the use of, seismic data 


(1) that had been acquired (otherwise than as a con- 
sequence of performing work that resulted in the 
creation of the data) by any other person before the 
cost was incurred, 


(ii) in respect of which a right to use had been ac- 
quired by any other person before the cost was in- 
curred, or 


(iii) all or substantially all of which resulted from 
work performed more than one year before the cost 
was incurred, and 


(c) the total of amounts that are renounced on or 
before the date on which the renunciation is made by 
any other renunciation under this subsection in respect 
of those expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consid- 
eration for the share exceeds the total of other amounts 
renounced under this subsection or _ subsection 
(12.601) or (12.62) in respect of the share on or before 
the day on which the renunciation is made, or 


(e) exceeding the amount, if any, by which the cumu- 
lative Canadian exploration expense of the corporation 
on the effective date of the renunciation computed 
before taking into account any amounts renounced 
under this subsection on the date on which the renun- 
clation is made, exceeds the total of all amounts re- 
nounced under this subsection in respect of any other 
share 


(1) on the date on which the renunciation is made, 
and 


(ii) effective on or before the effective date of the 
renunciation. 


Related Provisions: 66(12.601), (12.602) — Flow-through share rules 
for first $2 million of Canadian development expenses; 66(12.61) — Ef- 
fect of renunciation of Canadian exploration expense; 66(12.62)(d) — Ca- 
nadian development expenses to flow-through shareholder; 
66(12.64)(c) — Canadian oil and gas property expenses to flow-through 
shareholder; 66(12.66)— Expense in the first 60 days of the year; 
66(12.67) — Restriction on renunciation; 66(12.68) — Filing selling in- 
struments; 66(12.69)— Filing re partners; 66(12.7) — Filing; 
66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment in re- 
nunciation; 66(12.741)—Late renunciation; 66(16) — Partnership 
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deemed to be a person; 66(19) — Renunciation by member of partnership, 
etc.; 66.3(3) — Cost of flow-through shares; 66.3(4)(a)(ii)(B) — Paid-up 
capital; 87(4.4) — Amalgamations — flow-through shares; 110.6(1)‘in- 
vestment expense’’(d) — effect of renunciation on capital gains exemp- 
tion; 127(9)“investment tax credit”(a.2), 127(9)“flow-through mining ex- 
penditure”(c), (d) — Investment tax credit; 163(2.2) — False statement or 
omissions — penalty; 211.91 — Tax on issuer using one-year look-back 
rule; 248(1)“specified future tax consequence”(b) — Reduction under 
66(12.73) is a specified future tax consequence; 248(16), (16.1) — GST or 
QST input tax credit/refund and rebate deemed to be assistance; 248(18), 
(18.1) — GST or QST — repayment of input tax credit or refund. See ad- 
ditional Related Provisions at end of s. 66. 


History: The portion of subsec. 66(12.6) before para. (c) amended, para. 
(b.1) added and para. (d) amended by 1997, c. 25, subsecs. 13(2)—-(4); the 
portion before para. (c) applicable to expenses incurred after February 
1996, para. (b:1) applicable to costs incurred after March 5, 1996, other 
than costs incurred under an agreement in writing made before March 6, 
1996, and para. (d) applicable to renunciations made after 1998. The 
amended portions. formerly read: 


(12.6) Where a person gave consideration under an agreement to a 
corporation for the issue of a flow-through share of the corporation 
and, during the period beginning on the day the agreement was en- 
tered into and ending 24 months after the end of the month that 
included that day, the corporation incurred Canadian exploration ex- 
penses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar 
year beginning after that period, renounce, effective on the date on 
which the renunciation is made or on an earlier date set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which those expenses 
incurred by it during that period and on or before the effective date 
of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or 
may reasonably be expected to receive at any time, and that 
may reasonably be related to those expenses or to Canadian ex- 
ploration activities to which those expenses relate. (other than 
assistance that may reasonably be attributable to expenses re- 
ferred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 
and 


(d) exceeding the amount, if any, by which the consideration for the 
share exceeds the total of other amounts renounced under this sub- 
section or subsection (12.601), (12.62) or (12.64) in respect of the 
share on or before the date on which the renunciation is made, or 


The opening words of subsec. 66(12.6) amended by 1994, c. 8, subsec. 
5(3), applicable to expenses incurred after February 1986. They formerly 
read: 


(12.6) Where a person gave consideration under an agreement to a 
corporation for the issue of a flow-through share of the corporation 
and, during the period beginning on the day the agreement was en- 
tered into and ending 24 months after the end of the month that 
included that day, the corporation incurred Canadian exploration ex- 
penses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar 
year beginning after that period, renounce, effective on the date on 
which the renunciation is made or on an earlier date set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which those expenses 
incurred by it during that period and on or before the effective date 
of the renunciation exceed the total of 


Para. 66(12.6)(d) amended by 1994, c. 8, subsec. 5(4), applicable to ex- 
penses incurred after December 2, 1992. Para. (d) formerly read: 
(d) exceeding the amount, if any, by which the consideration for the 
share exceeds the total of other amounts renounced in respect of the 
share under this subsection or subsection (12.62) or (12.64) on or 
before the date on which the renunciation is made, or 
Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. — 
Regulations: 228 (information return); 1206(1), (4.1), (4.2) (prescribed 
Canadian exploration and development. overhead expenses, for 
66(12.6)(b)). 
Forms: T2 SCH 12: Resource-related deductions; T101: Statement — 
Resource expense; T101A: Claim for renouncing CEEs and CDEs; 
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T101B: Claim for adjustments to CEEs and CDEs previously renonouced; 
TIOIC; Part XIL6 tax return; T101D: Summary of assistance; T1229: 
Statement of exploration and development expenses and depletion 
allowances. 


(12.601) Fiow-through share rules for first $1 
million of Canadian development expenses — 
Where | 


(a) a person gave consideration under an agreement to 
a corporation for the issue of a flow-through share of 
the corporation, 


(a.1) the corporation’s taxable capital amount at the 
time the consideration was given was not more than 
$15,000,000, and 


(b) during the period beginning on the later of Decem- 
ber 3, 1992 and the particular day the agreement was 
entered into and ending on the day that is 24 months 
after the end of the month that included that particular 
day, the corporation incurred Canadian development 
expenses described in paragraph (a) or (b) of the defi- 
nition “Canadian development expense” in subsection 
66.2(5) or that would be described in paragraph (f) of 
that definition if the words “paragraphs (a) to (e)” in 
that paragraph were read as “paragraphs (a) and (b)”, 


the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the 
first calendar year that begins after that period, renounce, 
effective on the day on which the renunciation 1s made or 
on an earlier day set out in the form prescribed for the 
purposes of subsection (12.7), to the person in respect of 
the share the amount, if any, by which the part of those 
expenses that was incurred on or before the effective date 
of the renunciation (which part is in this subsection re- 
ferred to as the “specified expenses”) exceeds the total of 


(c) the assistance that the corporation has received, is 
entitled to receive, or can reasonably be expected to 
receive at any time, and that can reasonably be related 
to the specified expenses or Canadian development ac- 
tivities to which the specified expenses relate (other 
than assistance that can reasonably be related to ex- 
penses referred to in paragraph (d)), 


(d) all specified expenses that are prescribed Canadian 
exploration and development overhead expenses of the 
corporation, and 


(e) all amounts that are renounced on or before the day 
on which the renunciation is made by any other renun- 
ciation under this subsection or subsection (12.62) in 
respect of those expenses. 


Related Provisions: 66(12.6011)— Meaning of “taxable capital 
amount” for 66(12.601)(a.1); 66(12.602) — Restriction; 66(12.62)(c), 
(d) — Canadian development expenses to flow-through shareholder; 
66(12.64)(c) — Canadian oil and gas property expenses to flow-through 
shareholder; 66(12.66) — Expenses in first 60 days of following year; 
66(12.67) — Restrictions on renunciation; 66(12.69) — Filing re partners; 
66(12.7) — Filing; 66(12.71) — Restriction on renunciation; 66(12.73) — 
Adjustment in renunciation; 66(12.741) — Late renunciation; 66(16) — 
Partnership deemed to be a person; 66(19) — Renunciation by member of 
partnership, etc.; 66.1(6)“restricted expense”(c) — inclusion of renounced 
expenses; 66.3(4)(a)(ii)(B) — Paid-up capital; 87(4.4) — Amalgamations; 
110.6(1)“investment expense”(d) — Effect of renunciation on capital 
gains exemption; 163(2.2) — False statements or omissions — penalty; 
211.91 — Tax on issuer using one-year look-back rule; 248(1)“specified 
future tax consequence”(b) — Reduction under 66(12.73) is a specified 
future tax consequence. 

History: The portion of subsec. 66(12.601) before para. (b) amended by 
1997, c. 25, subsec. 13(5), applicable to renunciations made after March 5, 
1996, other than a renunciation made before 1999 in respect of considera- 
tion given 


(a) before March 6, 1996; or 
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(b) under an agreement in writing made before March 6, 1996 or 
under the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before March 6, 1996 
with a public authority in Canada in accordance with securities legis- 
lation of a province. 

That portion formerly read: 
(12.601) Where 


(a) a person gave consideration under an agreement to a corpo- 
ration for the issue of a flow-through share of the corporation, 
and 


The portion of subsec. 66(12.601) between paras. (b) and (e) amended by 
1997, c. 25, subsec. 13(6), applicable to expenses incurred after December 
2, 1992. That portion formerly read: 


the corporation may, after it complies with subsection (12.68) in 
respect of the share and before March of the first calendar year be- 
ginning after that period, renounce, effective on the day on which 
the renunciation is made or on an earlier day set out in the form 
prescribed for the purposes of subsection (12.7), to the person in 
respect of the share the amount, if any, by which those expenses 
incurred by it during that period and on or before the effective date 
of the renunciation exceed the total of 
(c) the assistance that it has received, is entitled to receive, or 
can reasonably be expected to receive at any time, and that can 
reasonably be related to those expenses or Canadian develop- 
ment activities to which those expenses relate (other than assis- 
tance that can reasonably be attributable to expenses referred to 
in paragraph (b)), 
(d) any of those expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 
and 
Subsec. 66(12.601) added by 1994, c. 8, subsec. 5(5), applicable to ex- 
penses incurred after December 2, 1992. 
Regulations: |206(1), (4.1), (4.2) (prescribed Canadian exploration and 
development overhead expenses, for 66(12.601)(d)). 


Forms: T2 SCH 12: Resource-related deductions; T101: Statement — 
Resource expense; T101A: Claim for renouncing CEEs and CDEs; 
T101B: Claim for adjustments to CEEs and CDEs previously renonouced; 
TIO1C: Part XII.6 tax return; T101D: Summary of assistance; T1229: 
Statement of exploration and development expenses and depletion 
allowances. 


(12.6011) Taxable capital amount — For the purpose 
of subsection (12.601), a particular corporation’s taxable 
capital amount at any time is the total of 


(a) its taxable capital employed in Canada for its last 
taxation year that ended more than 30 days before that 
time, and 


(b) the total of all amounts each of which is the taxa- 
ble capital employed in Canada of another corporation 
associated at that time with the particular corporation 
for the other corporation’s last taxation year that ended 
more than 30 days before that time. 
Related Provisions: 66(12.6012) — Meaning of taxable capital em- 
ployed in Canada; 66(12.6013) — Effect of amalgamation or merger; 
256 — Associated corporations. 
History: Subsec. 66(12.6011) added by 1997, c. 25, subsec, 13(7), appli- 
cable after March 5, 1996, except that the amount determined under sub- 
sec. (12.6011) in respect of a renunciation by a corporation shall be deter- 
mined as if each other corporation associated with the corporation were 
not so associated where the renunciation was made before 1999 in respect 
of consideration given 
(a) before December 6, 1996; or 
(b) under an agreement in writing made before December 6, 1996 or 
under the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before December 7, 
1996 with a public authority in Canada in accordance with securities 
legislation of a province. 


(12.6012) Taxable capital employed in Canada — 
For the purpose of determining a corporation’s taxable 
capital amount at a particular time under subsection 
(12.6011) and for the purpose of subsection (12.6013), a 
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particular corporation’s taxable capital employed in Can- 
ada for a taxation year is the amount that would be its 
taxable capital employed in Canada for the year, deter- 
mined in accordance with subsection 181.2(1) and with- 
out reference to the portion of its investment allowance 
(as determined under subsection 181.2(4)) that is attribu- 
table to shares of the capital stock of, dividends payable 
by, or indebtedness of, another corporation that 


(a) was not associated with the particular corporation 
at the particular time; and 


(b) was associated with the particular corporation at 
the end of the particular corporation’s last taxation 
year that ended more than 30 days before that time. 


Related Provisions: 256 — Associated corporations. 


History: Subsec. 66(12.6012) added by 1997, c: 25, subsec. 13(7), appli- 
cable after March 5, 1996. 


(12.6013) Amalgamations and mergers — For the 
purpose of determining the taxable capital amount at a 
particular time under subsection (12.6011) of any corpo- 
ration and for the purpose of this subsection, a particular 
corporation that was created as a consequence of an amal- 
gamation or merger of other corporations (each of which 
is in this subsection referred to as a “predecessor corpora- 
tion”), and that does not have a taxation year that ended 
more than 30 days before the particular time, is deemed to 
have taxable capital employed in Canada for a taxation 
year that ended more than 30 days before the particular 
time equal to the total of all amounts each of which is the 
taxable capital employed in Canada of a predecessor cor- 
poration for its last taxation year that ended more than 30 
days before the particular time. 


History: Subsec. 66(12.6013) added by 1997, c. 25, subsec. 13(7), appli- 
cable after March 5, 1996. 


(12.602) Idem — A corporation shall be deemed not to 
have renounced any particular amount under subsection 
(12.601) in respect of a share where 


(a) the particular amount exceeds the amount, if any, 
by which the consideration for the share exceeds the 
total of other amounts renounced in respect of the 
share under subsection (12.6), (12.601) or (12.62) on 
or before the day on which the renunciation is made; 


(b) the particular amount exceeds the amount, if any, 
by which 


(i) the cumulative Canadian development expense 
of the corporation on the effective date of the re- 
nunciation, computed before taking into account 
any amounts renounced under subsection (12.601) 
on the day on which the renunciation is made, 


exceeds 


(ii) the total of all amounts renounced under sub- 
section (12.601) by the corporation in respect of 
any other share 


(A) on the day on which the renunciation is 
made, and 


(B) effective on or before the effective date of 
the renunciation; or 


(c) the particular amount relates to Canadian develop- 
ment expenses incurred by the corporation in a calen- 
dar year and the total amounts renounced, on or before 
the day on which the renunciation is made,-under sub- 
section (12.601) in respect of 


(i) Canadian development expenses incurred by the 
corporation in that calendar year, or 
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(ii) Canadian development expenses incurred in 
that calendar year by another corporation associ- 
ated with the corporation at the time the other cor- 
poration incurred such expenses 


exceeds $1,000,000. 


Related Provisions: 66(12.66) — Expenses in first 60 days of follow- 
ing year. 


History: Para. 66(12.602)(a) amended by 1997, c, 25, subsec. 13(8), ap- 
plicable to renunciations made after 1998. Para. (a) formerly read: 


(a) the particular amount exceeds the amount, if any, by which the 
consideration for the share exceeds the total of other amounts re- 
nounced in respect of the share under subsection (12.6), (12.601), 
(12.62) or (12.64) on or before the day on which the renunciation is 
made; 


The closing words of para. 66(12.602)(c) amended by 1997, c. 25, subsec. 
13(9), applicable to renunciations made after March 5, 1996, other than a 
renunciation made before 1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or 
under the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before March 6, 1996 
with a public authority in Canada in accordance with securities legis- 
lation of a province. 


The closing words formerly read: 
exceeds $2,000,000. 


Subsec. 66(12.602) added by 1994, c. 8, subsec. 5(5), applicable to ex- 
penses incurred after December 2, 1992. 


(12.61) Effect of renunciation — Subject to subsec- 
tions (12.69) to (12.702), where under subsection (12.6) 
or (12.601) a corporation renounces an amount to a 
person, 


(a) the Canadian exploration expenses or Canadian de- 
velopment expenses to which the amount relates shall 
be deemed to be Canadian exploration expenses in- 
curred in that amount by the person on the effective 
date of the renunciation; and . 


(b) the Canadian exploration expenses or Canadian de- 
velopment expenses to which the amount relates shall, 
except for the purposes of that renunciation, be 
deemed on and after.the effective date of the renuncia- 
tion never to have been Canadian exploration ex- 
penses or Canadian development expenses incurred by 
the corporation. 


Related Provisions: 66(16)— Partnership deemed to be a person; 
66(17) —Non-arm’s length partnerships; 127(9)“investment _ tax 
credit”(a.2), 127(9)“flow-through mining expenditure” — Investment tax 
credit. See additional Related Provisions at end of s. 66. 


History: The opening words of subsec. 66(12.61) amended by 1997, c. 
25, subsec. 13(10), applicable to renunciations made after 1998. The open- 
ing words formerly read: 


(12.61) Subject to subsections (12.69) to (12.701), where under sub- 
section (12.6) or (12.601) a corporation renounces an amount to a 
person, 


Subsec. 66(12.61) amended by 1994, c. 8, subsec. 5(5), applicable to ex- 
penses incurred after December 2, 1992. Subsec. (12.61) formerly read: 


(12.61) Subject to subsections (12.69) to (12.701), where under sub- 
section (12.6) a corporation renounces an amount to a person, 


(a) the Canadian exploration expenses to which the amount re- 
lates shall be deemed to be Canadian exploration expenses in- 
curred in that amount by the person on the effective date of the 
renunciation; and 


(b) the Canadian exploration expenses to which the amount re- 
lates shall, except for the purpose of that renunciation, be 
deemed on and after the effective date of the renunciation never 
to have been Canadian exploration expenses incurred by the 
corporation. 
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That portion of subsec, 66(12.61) preceding para. (a) amended by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 38(3), applicable after July 13, 1990. That 
portion formerly read: 


(12.61) Where a person renounces an amount to a person under sub- 
section (12.6), 


(12.62) Canadian development expenses to flow- 
through shareholder — Where a person gave consid- 
eration under an agreement to a corporation for the issue 
of a flow-through share of the corporation and, in the pe- 
riod that begins on the day the agreement was made and 
ends 24 months after the end of the month.that includes 
that day, the corporation incurred Canadian development 
expenses, the corporation may, after it complies with sub- 
section (12.68) in respect of the share and before March 
of the first calendar year that begins after the period, re- 
nounce, effective on the day on which the renunciation is 
made or on an earlier day set out in the form prescribed 
for the purposes of subsection (12.7), to the person in re- 
spect of the share the amount, if any, by which the part of 
those expenses that was incurred on or before the effec- 
tive date of the renunciation (which part is in this subsec- 
tion referred to as the “specified expenses”) exceeds the 
total of 


(a) the assistance that the corporation has received, is 
entitled to receive, or can reasonably be expected to 
receive at any time, and that can reasonably be related 
to the specified expenses or to Canadian development 
activities to which the specified expenses relate (other 
than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian 
exploration and development overhead expenses of the 
corporation, 


(b.1) all specified expenses that are described in para- 
graph (e) of the definition “Canadian development ex- 
pense” in subsection 66.2(5) or that are described in 
paragraph (f) of that definition because of the refer- 
ence in the latter paragraph to paragraph (e), and 


(c) the total of amounts that are renounced on or 
before the day on which the renunciation is made by 
any other renunciation under this subsection or sub- 
section (12.601) in respect of those expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consid- 
eration for the share exceeds the total of other amounts 
renounced in respect of the share under this subsection 
or subsection (12.6) or (12.601) on or before the day 
on which the renunciation is made, or 


(e) exceeding the amount, if any, by which the cumu- 
lative Canadian development expense of the corpora- 
tion on the effective date of the renunciation computed 
before taking into account any amounts renounced 
under this subsection on the date on which the renun- 
ciation is made, exceeds the total of all amounts re- 
nounced under this subsection in respect of any other 
share 


(i) on the date on which the renunciation is made, 
and 


(ii) effective on or before the effective date of the 
renunciation. 


Related Provisions: 66(12.601), (12.602) — Flow-through share rules 
for first $2 million of Canadian development expenses; 66(12.63) — Ef- 
fect of renunciation of Canadian development expense; 66(12.64)(c) — 
Canadian oil and gas property expenses. to flow-through shareholder; 
66(12.67) — Restriction on renunciation; 66(12.68) — Filing selling in- 
struments; 66(12.69) — Filing re partners; 66(12.7) — Filing; 
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66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment in re- 
nunciation; 66(12.741)—Late renunciation; 66(16) — Partnership 
deemed to be a person; 66(19) — Renunciation by member of partnership, 
etc.; 66.1(6)“restricted expense”(c) — Inclusion of amount renounced; 
66.2(5) — Definitions; 66.3(3)—Cost of flow-through — shares; 
66.3(4)(a)(ii)(B) — Paid-up capital; 87(4.4) — Flow-through — shares; 
110.6(1)“investment expense”’(d) — effect of renunciation on capital gains 
exemption; 163(2.2) — False statement or omissions — penalty; 248(16), 
(16.1) — GST or QST input tax credit/refund and rebate deemed to be as- 
sistance; 248(18), (18.1) — GST or QST — repayment of input tax credit 
or refund. See additional Related Provisions at end of s. 66. 


History: The portion of subsec. 66(12.62) before para. (c) amended by 
1997, c. 25, subsec. 13(11), applicable to expenses incurred after February 
1996. This portion formerly read: 


(12.62) Where a person gave consideration under an agreement to a 
corporation for the issue of a flow-through share of the corporation 
and, during the period beginning on the day the agreement was en- 
tered into and ending 24 months after the end of the month that 
included that day, the corporation incurred Canadian. development 
expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar 
year beginning after that period, renounce, effective on the date on 
which the renunciation is made or on an earlier date set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which those expenses 
incurred by it during that period and on or before the effective date 
of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or 
may reasonably be expected to receive at any time, and that 
may reasonably be related to those expenses or to Canadian de- 
velopment activities to which those expenses relate (other than 
assistance that may reasonably be attributable to expenses re- 
ferred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 
and 


Para. 66(12.62)(b.1) added by 1997, c. 25, subsec. 13(12), applicable to 
renunciations made after March 5, 1996, other than a renunciation made 
before 1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or 
under the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before March 6, 1996 
with a public authority in Canada in accordance with securities legis- 
lation of a province. 


Para. 66(12.62)(d) amended by 1997, c. 25, subsec. 13(13), applicable to 
renunciations made after 1998. Para. (d) formerly read: 


(d) exceeding the amount, if any, by which the consideration for the 
share exceeds the total of other amounts renounced in respect of the 
share under this subsection or subsection (12.6), (12.601) or (12.64) 
on or before the date on which the renunciation is made, or 


The opening words of subsec. 66(12.62) amended by 1994, c. 8, subsec. 
5(6), applicable to expenses incurred after February 1986. They formerly 
read: 


(12.62) Where a person has given consideration under an agreement 
to a corporation for the issue of a flow-through share of the corpora- 
tion and, during the period commencing on the day the agreement 
was entered into and ending 24 months after the end of the month 
that included that day, the corporation has incurred Canadian devel- 
opment expenses, the corporation may, after it has complied with 
subsection (12.68) in respect of the share and within that period or 
within 30 days thereafter, renounce, effective on the date on which 
the renunciation is made or on such earlier date as may be set out in 
the form prescribed for the purposes of subsection (12.7), to the per- 
son in respect of the share the amount, if any, by which those ex- 
penses incurred by it during that period and on or before the effec- 
tive date of the renunciation exceed the total of 


That portion of subsec. 66(12.62) between paras. (b) and (e) amended by 
1994, c. 8, subsec. 5(7), applicable to expenses incurred after December 2, 
1992. That portion formerly read: 


(c) the total of amounts that are renounced on or before the date on 
which the renunciation is made by any other renunciation under this 
subsection in respect of those expenses, 
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but not in any case 


(d) exceeding the amount, if any, by which the consideration for the 
share exceeds the total of other amounts renounced in respect of the 
share under this subsection or subsection (12.6) or (12.64) on or 
before the date on which the renunciation is made, or 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


Regulations: 228 (information return); 1206(1), (4.1), (4.2) (prescribed 
Canadian exploration and development overhead expenses, for 
66(12.62)(b)). 


Forms: T2 SCH 12: Resource-related deductions; T101: Statement — 
Resource expense; T101A: Claim for renouncing CEEs and CDEs; 
T101B: Claim for adjustments to CEEs and CDEs previously renonouced; 
TIOIC: Part XII.6 tax return; T101D: Summary of assistance; T1229: 
Statement of exploration and development expenses and depletion 
allowances. 


(12.63) Effect of renunciation — Subject to subsec- 
tions (12.691) to (12.702), where under subsection 
(12.62) a corporation renounces an amount to a person, 


Proposed Amendment — 66(12.63) opening 
words | 


(12.63) Effect of renunciation — Subject to subsec- 
tions (12.69) to (12.702), if under subsection (12.62) a 
corporation renounces an amount to a person, 


Application: The February 27, 2004 draft legislation, subsec. 27(2), 
will amend the opening words of subsec. 66(12.63) to read as above, 
applicable to renunciations made after December 20, 2002. 


Technical Notes (December 20, 2002): Subsection 
66(12.63) provides that Canadian development expenses re- 
nounced under subsection 66(12.62) by a corporation to a per- 
son are considered to have been incurred by that person on the 
effective date of the renunciation and not to have been incurred 
by the corporation. A partnership that incurs an expense as a 
consequence of a renunciation under subsection 66(12.62) is 
deemed by subsection 66(12.6901) not to have incurred the ex- 
pense if specified filing requirements in subsection 66(12.69) 
are not satisfied. 


Subsection 66(12.63) currently provides that it is subject to 
subsections 66(12.691) to (12.702). Subsection 66(12.63) is 
amended, applicable to renunciations made after December 20, 
2002, to provide that it is subject to subsections 66(12.69) to 
(12.702). 


(a) the Canadian development expenses to which the 
amount relates shall be deemed to be Canadian devel- 
Opment expenses incurred in that amount by the per- 
son on the effective date of the renunciation; and 


(b) the Canadian development expenses to which the 
amount relates shall, except for the purposes of that 
renunciation, be deemed on and after the effective date 
of the renunciation never to have been Canadian de- 
velopment expenses incurred by the corporation. 


Related Provisions: 66(16)— Partnership deemed to be a person; 
66.2(5) — Definitions. See additional Related Provisions at end of s. 66. 


History: That portion of subsec. 66(12.63) preceding para. (a) amended 
by 1997, c. 25, subsec. 13(14), applicable to renunciations made after 
1998. That portion formerly read: 


(12.63) Subject to subsections (12.69) to (12.701), where under sub- 
section (12.62) a corporation renounces an amount to a person, 


That portion of subsec. 66(12.63) preceding para. (a) amended by 1994, c. 
7, Sch. I (1991, c. 49), subsec. 38(4), applicable after July 13, 1990. That 
portion formerly read: 


(12.63) Where a corporation renounces an amount to a person under 
subsection (12.62), 


(12.64) [Repealed] 
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History: Subsec. 66(12.64) repealed by 1997, c. 25, subsec. 13(15), appli- 
cable to renunciations made after March 5, 1996, other than a renunciation 
made before 1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or 
under the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before March 6, 1996 
with a public authority in Canada in accordance with securities legis- 
lation of a province. 


Subsec. (12.64) formerly read: 


(12.64) Canadian oil and gas property expenses to flow- 
through shareholder — Where a person gave consideration under 
an agreement to a corporation for the issue of a flow-through share 
of the corporation and, during the period beginning on the day the 
agreement was entered into and ending 24 months after the end of 
the month that included that day, the corporation incurred Canadian 
oil and gas property expenses, the corporation may, after it complies 
with subsection (12.68) in respect of the share and before March of 
the first calendar year beginning after that period, renounce, effec- 
tive on the date on which the renunciation is made or on an earlier 
date set out in the form prescribed for the purposes of subsection 
(12.7), to the person in respect of the share the amount, if any, by 
which those expenses incurred by it during that period and on or 
before the effective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or 
may reasonably be expected to receive at any time, and that 
may reasonably be related to those expenses, and 


(b) the total of amounts that are renounced on or before the date 
on which the renunciation is made by any other renunciation 
under this subsection in respect of those expenses, 


bu 


= 


not in any case 


(c) exceeding the amount, if any, by which the consideration for 
the share exceeds the total of other amounts renounced in re- 
spect of the share under this subsection or subsection (12.6), 
(12.601) or (12.62) on or before the date on which the renuncia- 
tion is made, or 


(d) exceeding the amount, if any, by which the cumulative Ca- 
nadian oil and gas property expense of the corporation on the 
effective date of the renunciation computed before taking into 
account any amounts renounced under this subsection on the 
date on which the renunciation is made, exceeds the total of all 
amounts renounced under this subsection in respect of any other 
share 


(1) on the date on which the renunciation is made, and 


(ii) effective on or before the effective date of the 
renunciation. : 


The opening words of subsec. 66(12.64) amended by 1994, c. 8, subsec. 
5(8), applicable to expenses incurred after February 1986. They formerly 
read: 


(12.64) Where a person has given consideration under an agreement 
to a corporation for the issue of a flow-through share of the corpora- 
tion and, during the period commencing on the day the agreement 
was entered into and ending 24 months after the end of the month 
that included that day, the corporation has incurred Canadian oil-and 
gas property expenses, the corporation may, after it has complied 
with subsection (12.68) in respect of the share and within that pe- 
riod or within 30 days thereafter, renounce, effective on the date on 
which the renunciation is made or on such earlier date as may be set 
out in the form prescribed for the purposes of subsection (12.7), to 
the person in respect of the share the amount, if any, by which those 
expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


Para. 66(12.64)(c) amended by 1994, c. 8, subsec. 5(9), applicable to ex- 
penses incurred after December 2, 1992. Para. (c) formerly read: 


(c) exceeding the amount, if any, by which the consideration for the 
share exceeds the total of other amounts renounced in respect of the 
share under this subsection or subsection (12.6) or (12.62) on or 
before the date on which the renunciation is made, or 


(12.65) [Repealed] 
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History: Subsec. 66(12.65) repealed by 1997, c. 25, subsec. 13(15), appli- 
cable on the same basis as the repeal of 66(12.64). Subsec: (12.65) for- 
merly read: 


(12.65) Effect of renunciation — Subject to subsections (12.69) to 
(12.701), where under subsection (12.64) a corporation renounces 
an amount to a person, 


(a) the Canadian oil and gas property expenses to which the 
amount relates shall be deemed to be Canadian oil and gas pro- 
perty expenses incurred in that amount by the person on the ef- 
fective date of the renunciation; and 


(b) the Canadian oil and gas property expense to which the 
amount relates shall, except for the purposes of that renuncia- 
tion, be deemed on and after the effective date of the renuncia- 
tion never to have been Canadian oil and gas property expenses 
incurred by the corporation. 


That portion of subsec. 66(12.65) preceding para. (a) amended by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 38(5), applicable after July 13, 1990. That 
portion formerly read: 


(12.65) Where a corporation renounces an amount to a person under 
subsection (12.64), 


(12.66) Expenses in the first 60 days of year [or 
throughout next calendar year] — Where 


(a) a corporation that issues a flow-through share to a 
person under an agreement incurs, in a particular cal- 
endar year, Canadian exploration expenses or Cana- 
dian development expenses, 


(a,1) the agreement was made in the preceding calen- 
dar year, 


(b) the expenses 


(i) are described in paragraph (a), (d), (f) or (g.1) of 
the definition “Canadian exploration expense” in 
subsection 66.1(6) or paragraph (a) or (b) of the 
definition “Canadian development expense” in 
subsection 66.2(5), 


(11) would be described in paragraph (h) of the defi- 
nition “Canadian exploration expense” in subsec- 
tion 66.1(6) if the words “paragraphs (a) to (d) and 
(f) to (g.1)” were read as “paragraphs (a), (d), (f) 
and (g.1)”, or 


(111) would be described in paragraph (f) of the def- 
inition “Canadian development expense” in sub- 
section 66.2(5) if the words “any of paragraphs (a) 
to (e)” were read as “paragraph (a) or (b)’, 


(c) before the end of that preceding year the person 
paid the consideration in money for the share to be 
issued, 


(d) the corporation and the person deal with each other 
at arm’s length throughout the particular year, and 


(e) in January, February or March of the particular 
year, the corporation renounces an amount in respect 
of the expenses to the person in respect of the share in 
accordance with subsection (12.6) or (12.601) and the 
effective date of the renunciation is the last day of that 
preceding year, 


the corporation is for the purpose of subsection (12.6) or 
for the purposes of subsection (12.601) and paragraph 
(12.602)(b), as the case may be, deemed to have incurred 
the expenses on the last day of the year. 


Proposed Amendment — 66(12.66) closing 
words 


the corporation is for the purpose of subsection (12.6), 
or of subsection (12.601) and paragraph (12.602)(b), as 
the case may be, deemed to have incurred the expenses 
on the last day of that preceding year. 
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Application: The February 27, 2004 draft legislation, subsec. 27(5), 
will amend the closing words of subsec. 66(12.66) to read as above, in 
force on Royal Assent. 


Technical Notes (December 20, 2002): The closing words 
of subsection 66(12.66) currently refer to “the last day of the 
year’. The closing words are amended, effective upon Royal 
Assent, to clarify that the reference to “the year” means the 
preceding year referred to in paragraphs 66(12.66)(a.1), (c) and 
(e). 


Related Provisions: 66(12.6)— Canadian exploration expenses to 
flow-through shareholder; 66(16) — Partnership deemed to be a person; 
66(17) — Non-arm’s_ length partnerships; 87(4.4) — Amalgamations; 
127(9)“investment tax credit”(a.2), 127(9)“flow-through mining expendi- 
ture”(e) — Investment tax credit; 163(2.21), (2.22) — Penalty for false 
statement or omission; 211.91 — Tax on issuer using one-year look-back 
rule; 248(1)“specified future tax consequence’(b) — Reduction under 
66(12.73) is a specified future tax consequence. See additional Related 
Provisions at end of s. 66. 


History: Subparas. 66(12.66)(b)(i), (ii) amended by 2003, c. 28, subsec. 
4(2), applicable to expenses incurred after 2002 pursuant to a flow- 
through share agreement entered into after July 26, 2002. The subparas. 
formerly read: 


(1) are described in paragraph (a), (d) or (f) of the definition “Cana- 
dian exploration expense” in subsection 66.1(6) or paragraph (a) or 
(b) of the definition “Canadian development expense” in subsection 
66.2(5), 


(i1) would be described in paragraph (h) of the definition “Canadian 
exploration expense” in subsection 66.1(6) if the words “paragraphs 
(a) to (d) and (f) to (g.1)” were read as “paragraphs (a), (d) and (f)”, 
or 


Subpara. 66(12.66)(b)(ii) amended by the said c. 28, subsec. 4(1), applica- 
ble after December 5, 1996. The subpara. formerly read: 


(11) would be described in paragraph (h) of the definition “Canadian 
exploration expense” in subsection 66.1(6) if the words “paragraphs 
(a), (b), (c), (d), (f) and (g)” were read as “paragraphs (a), (d) and 
(f)”, or 


The closing words of subsec. 66(12.66) amended by 1998, c. 19, subsec. 
104(5), applicable to expenses incurred after 1992. The closing words for- 
merly read: 


the corporation shall for the purpose of subsection (12.6) or 
(12.601) be deemed to have incurred the expenses on the effective 
date of the renunciation: 


Para. 66(12.66)(a) amended, para. (a.1) added, by 1997, c. 25, subsec. 
13(16), applicable to expenses incurred after 1996, except that 


amended para. (a) and para. (a.1) do not apply to expenses incurred in 
January or February of 1997 in respect of an agreement that was made 
in 1995; and 


for the purpose of applying para. (a.1) to expenses incurred in 1998, 
any agreement made in 1996 is deemed to have been made in 1997. 


Para. (a) formerly read: 


(a) a corporation that issues a flow-through share to a person under 
an agreement incurs, within 60 days after the end of a calendar year, 
Canadian exploration expenses or Canadian development expenses, 


Para. 66(12.66)(b) amended by 1997, c. 25, subsec. 13(17), applicable to 
expenses incurred after 1992. Para. (b) formerly read: 


(b) the expenses are expenses described in paragraph (a), (d) or (f) 
of the definition “Canadian exploration expense” in subsection 
66.1(6) or paragraph (a) or (b) of the definition “Canadian develop- 
ment expense” expense in subsection 66.2(5), 


Paras. 66(12.66)(c), (d) and (e) amended by 1997, c. 25, subsec. 13(18), 
applicable to expenses incurred after 1996, except that amended paras. (c) 
to (e) do not apply to expenses incurred in January or February of 1997 in 
respect of an agreement that was made in 1995S. Paras. (c) to (e) formerly 
read: 


(c) before the end of the year, the agreement was entered into be- 
tween the corporation and the person and the person paid the con- 
sideration for the share in money, 


(d) the corporation and the person deal with each other at arm’s 
length throughout the 60 days, and 


(e) within 90 days after the end of the year, the corporation re- 
nounces an amount in respect of the expenses to the person in re- 
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spect of the share in accordance with subsection (12.6) or (12.601) 
and the effective date of the renunciation is the last day of the year, 


Subsec. 66(12.66) amended by 1994, c. 8, subsec. 5(10), applicable to ex- 
penses incurred after 1992. Subsec. (12.66) formerly read: 


(12.66) Where 


(a) a corporation that issues a flow-through share to a person 
under an agreement incurs, within 60 days after the end of a 
calendar year, Canadian exploration expenses, 


(b) the Canadian exploration expenses are expenses described 
in paragraph (a), (d) or (f) of the definition “Canadian explora- 
tion expense” in subsection 66.1(6), 

(c) before the end of the year, the agreement was entered into 


between the corporation and the person and the person paid the 
consideration for the share in money, 


(d) the corporation and the person deal with each other at arm’s 
length throughout the 60 days, and 


(e) within 90 days after the end of the year the corporation re- 
nounces an amount in respect of the Canadian exploration ex- 
penses to the person in respect of the share in accordance with 
subsection (12.6) and the effective date of the renunciation is 
the last day of the year, 


the corporation shall for purposes of subsection (12.6) be deemed to 
have incurred the expenses on the effective date of the renunciation. 


Selected Cases [subsec. 66(12.66)]: Furukawa v. Canada, [1996] 2 
C.T.C. 2641 (TCC) (Marketing incentives did not qualify as assistance; 
shares not prescribed shares). 


(12.67) Restrictions on renunciation — A corpora- 
tion shall be deemed 


(a) not to have renounced under any of subsections 
(12.6), (12.601) and (12.62) any expenses that are 
deemed to have been incurred by it because of a re- 
nunciation under this section by another corporation 
that is not related to it; 


(b) not to have renounced under subsection (12.601) to 
a trust, corporation or partnership any Canadian devel- 
opment expenses (other than expenses renounced to 
another corporation that renounces under subsection 
(12.6) any Canadian exploration expense deemed to 
have been incurred by it because of the renunciation 
under subsection (12.601)) if, in respect of the renun- 
ciation under subsection (12.601), it has a prohibited 
relationship with the trust, corporation or partnership; 


(c) not to have renounced under subsection (12.601) 
any Canadian development expenses deemed to have 
been incurred by it because of a renunciation under 
subsection (12.62); and 


(d) not to have renounced under subsection (12.6) to a 
particular trust, corporation or partnership any Cana- 
dian exploration expenses (other than expenses ulti- 
mately renounced by another corporation under sub- 
section (12.6) to an individual (other than a trust) or to 
a trust, corporation or partnership with which that 
other corporation does not have, in respect of that ulti- 
mate renunciation, a prohibited relationship) deemed 
to be incurred by it because of a renunciation under 
subsection (12.601) if, in respect of the renunciation 
under subsection (12.6), it has a prohibited relation- 
ship with the particular trust, corporation or 
partnership. 


Related Provisions: 66(12.671) — Prohibited relationship. See addi- 
tional Related Provisions at end of s. 66. 


History: Para. 66(12.67)(a) amended by 1997, c. 25, subsec. 13(19), ap- 
plicable to renunciations made after 1998. Para. (a) formerly read: 


(a) not to have renounced under any of subsections (12.6), (12.601), 
(12.62) and (12.64) any expenses that are deemed to have been in- 
curred by it because of a renunciation under this section by another 
corporation that is not related to it; 


Income Tax Act, Part I, Division B 


Subsec. 66(12.67) amended by 1994, c. 8, subsec. 5(11), applicable ‘to ex- 
penses incurred after December 2, 1992. Subsec. (12.67) formerly, read: 


(12.67) Restriction on renunciation — A corporation shall not re- ’ 
nounce under any of subsections (12.6), (12.62) and (12.64) any ex- 
penses that are deemed to have been incurred by it by virtue of a 
renunciation under this section by another corporation that is. not 
related to it. 


(12.671) Prohibited relationship — For the purposes 
of subsection (12.67), where a trust, corporation (in para- 
graph (b) referred to as the “shareholder corporation”) or 
partnership, as the case may be, gave consideration under 
a particular agreement for the issue of a flow-through 
share of a particular corporation, the particular corpora- 
tion has, in respect of a renunciation under subsection 
(12.6) or (12.601) in respect of the share, a prohibited 
relationship 


(a) with the trust if, at any time after the particular 
agreement was entered into and before the share is is- 
sued to the trust, the particular corporation or any cor- 
poration related to the particular corporation is benefi- 
cially interested in the trust; 


(b) with the shareholder corporation if, immediately 
before the particular agreement was entered into, the 
shareholder corporation was related to the particular 
corporation; or | 

(c) with the partnership if any part of the amount re- 
nounced would, but for subsection (12.7001), be in- 
cluded, because of paragraph (h) of the definition “Ca- 
nadian exploration expense” in subsection 66.1(6), in 
the Canadian exploration expense of 


(i) the particular corporation, or 
(11) any other corporation that, at any time 


(A) after the particular agreement was entered 
into, and 


(B) before that part of the amount renounced 
would, but for this paragraph, be incurred, 


would, if flow-through shares issued by the partic- 
ular corporation under agreements entered into at 
the same time as or after the time the particular 
agreement was entered into were disregarded, be 
related to the particular corporation. 
History: The opening words of para. 66(12.671)(c) amended by 1997, c. 
25, subsec. 13(20), applicable to renunciations made after 1998. The open- 
ing words formerly read: 


(c) with the partnership if any part of the amount renounced would, 
but for subsection (12.7), be included, because of paragraph (h) of 
the definition “Canadian exploration expense” in subsection 
66.1(6), in the Canadian exploration expense of 


Subsec. 66(12.671) added by 1994, c. 8, subsec. 5(11), applicable to ex- 
penses incurred after December 2, 1992. 


(12.68) Filing selling instruments — A corporation 
that agrees to issue or prepares a selling instrument in re- 
spect of flow-through shares shall file with the Minister a 
prescribed form together with a copy of the selling instru- 
ment or agreement to issue the shares on or before the last 
day of the month following the earlier of 


(a) the month in which the agreement to issue the 
shares is entered into, and 


(b) the month in which the selling instrument is first 
delivered to a potential investor, 


and the Minister shall thereupon assign an identification 
number to the form and notify the corporation of the 
number. 


Related Provisions: 66(12.61) — Effect of renunciation: 66(12.74) — 
Late filed forms; 87(4.4) — Flow-through shares. See additional Related 
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Provisions at end of s. 66; 163.2(1)“excluded activity”(a)(i) — No good- 
faith reliance defence for advisor assessed third-party penalty. 


Forms: T100A: Flow-through share information — application for a sell- 
ing instrument T100 identification number (SITIN); T100B: Flow-through 
share information — Details of the flow-through shares (FTSs) and flow- 
through warrants (FTWs) subscribed; T100C Flow-through share informa- 
tion — application for a T100 identification number (TIN) on the exercise 
of flow-through warrants (FTWs) and details of the FTWs exercised; 
T1221: Ontario focused flow-through share resource expenses; T1231: 
B.C. mining flow-through share tax credit. 


(12.69) Filing re partners — Where, in a fiscal period 
of a partnership, an expense is incurred by tke partnership 
as a consequence of a renunciation of an amount under 
subsection (12.6), (12.601) or (12.62), the partnership 
shall, before the end of the third month that begins after 
the end of the period, file with the Minister.a prescribed 
form identifying the share of the expense attributable to 
each member of the partnership at the end of the period. 


Related Provisions: 66(12.61), (12.63) — Effect of renunciation; 
66(12.6901) — Consequences of partnership failing to file; 66(12.74) — 
Late filed forms; 66(15) — Definitions. See additional Related Provisions 
at end of s. 66. 


History: Subsec. 66(12.69) amended by 1997, c. 25, subsec. 13(21), ap- 
plicable to renunciations made after 1998. Subsec. (12.69) formerly read: 


(12.69) Where, in a fiscal period of a partnership, an expense is or, 
but for this subsection, would be incurred by the partnership as a 
consequence of a renunciation of an amount under subsection 
(12.6), (12.601), (12.62) or (12.64), the partnership shall, on or 
before the last day of the third month following the end of that pe- 
riod, file with the Minister a prescribed form indicating the share of 
the expense attributable to each member of the partnership at the 
end of the period and, where the prescribed form is not so filed, the 
partnership shall be deemed not to have incurred the expense. 


Subsec. 66(12.69) amended by 1994, c. 8, subsec. 5(12), applicable to ex- 
penses incurred after December 2, 1992. Subsec. (12.69) formerly read: 


(12.69) Where, in a fiscal period of a partnership, an expense is or, 
but for this subsection, would be incurred by the partnership as a 
consequence of a renunciation of an amount under subsection 
(12.6), (12.62) or (12.64), the partnership shall, on or before the last 
day of the third month following the end of that period, file with the 
Minister a prescribed form indicating the share of the expense at- 
tributable to each member of the partnership at the end of the period 
and, where the prescribed form is not so filed, the partnership shall 
be deemed not to have incurred the expense. 


Subsec. 66(12.69) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(6), applicable to fiscal periods ending after July 13, 1990. Subsec. 
66(12.69) formerly read: 


(12.69) Where, as a consequence of a renunciation of an amount 
under subsection (12.6), (12.62) or (12.64), an expense is incurred 
by a partnership in a fiscal period thereof, the partnership shall, on 
or before the last day of the third month following the end of that 
period, file with the Minister an information return in prescribed 
form indicating the share of the expense attributable to each mem- 
ber of the partnership at the end of that period. 


Forms: T5016: Summary information for tax shelters that are partner- 
ships or for partnerships that allocated renounced resource expenses to 
their members. 


(12.6901) Consequences of failure to file — Where 
a partnership fails to file a prescribed form as required 
under subsection (12.69) in respect of an expense, except 
for the purpose of subsection (12.69) the partnership is 
deemed not to have incurred the expense. 


History: Subsec. (12.6901) added by 1997, c. 25, subsec. 13(21), applica- 
ble to renunciations made after 1998. 


(12.691) Filing re assistance — Where a partnership 
receives or becomes entitled to receive assistance as an 
agent for its members or former members at a particular 
time in respect of any Canadian exploration expense or 
Canadian development expense that is or, but for para- 
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graph (12.61)(b) or (12.63)(b), would be incurred by a 
corporation, the following rules apply: 


(a) where the entitlement of any such member or for- 
mer member to any part of the assistance is known by 
the partnership as of the end of the partnership’s first 
fiscal period ending after the particular time and that 
part of the assistance was not required to be reported 
under paragraph (b) in respect of a calendar year end- 
ing before the end of that fiscal period, the partnership 
shall, on or before the last day of the third month fol- 
lowing the end of that fiscal period, file with the Min- 
ister a prescribed form indicating the share of that part 
of the assistance paid to each of those members or for- 
mer members before the end of that fiscal period or to 
which each of those members or former members is 
entitled at the end of that fiscal period; 


(b) where the entitlement of any of those members or 
former members to any part of the assistance is known 
by the partnership as of the end of a calendar year that 
ends after the particular time and that part of the assis- 
tance was not required to be reported under paragraph 
(a) in respect of a fiscal period ending at or before the 
end of that calendar year, or under this paragraph in 
respect of a preceding calendar year, the partnership 
shall, on or before the last day of the third month fol- 
lowing the end of that calendar year, file with the Min- 
ister a prescribed form indicating the share of that part 
of the assistance paid to each of those members or for- 
mer members before the end of that fiscal-period or to 
which each of those members or former members is 
entitled at the end of that calendar year; and 


(c) where a prescribed form required to be filed under 
paragraph (a) or (b) is not so filed, the part of that ex- 
pense relating to the assistance required to be reported 
in the prescribed form shall be deemed not to have 
been incurred by the partnership. 

Related Provisions: 163(2.3) — False statement or omissions. 


History: The opening words of subsec. 66(12.691) amended by 1997, c. 
25, subsec. 13(22), applicable to renunciations made after 1998. The open- 
ing words formerly read: 


(12.691) Idem — Where a partnership receives or becomes entitled 
to receive assistance as an agent for its members or former members 
at a particular time in respect of any Canadian exploration expense, 
Canadian development expense or Canadian oil and gas property 
expense that is or, but for paragraph (12.61)(b), (12.63)(b) or 
(12.65)(b), would be incurred by a corporation, the following rules 
apply: 
Subsec. 66(12.691) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(6), applicable to assistance that a partnership receives or becomes enti- 
tled to receive after 1989 and in a fiscal period of the partnership ending 
after July 13, 1990. 


(12.7) Filing re renunciation — Where a corporation 
renounces an amount in respect of Canadian exploration 
expenses or Canadian development expenses under sub- 
section (12.6), (12.601) or (12.62), the corporation shall 
file a prescribed form in respect of the renunciation with 
the Minister before the end of the first month after the 
month in which the renunciation is made. 
Related Provisions: 66(12.7001) — Consequences of corporation fail- 
ing to file; 66(12.74) — Late filed forms. See additional Related Provi- 
sions at end of s. 66. 
History: Subsec. 66(12.7) amended by 1997, c. 25, subsec. 13(23), appli- 
cable to renunciations made after 1998. Subsec. (12.7) formerly read: 
(12.7) Filing — Where a corporation renounces an amount in re- 
spect of Canadian exploration expenses, Canadian development ex- 
penses or Canadian oil and gas property expenses under subsection 
(12.6), (12.601), (12.62) or (12.64), the corporation shall file a pre- 
scribed form in respect of the renunciation with the Minister before 
the end of the first month following the month in which the renunci- 
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ation is made and, where the prescribed form is not so filed, subsec- 
tions (12.61), (12.63) and (12.65) do not apply in respect of the 
amount so renounced. 


Subsec. 66(12.7) amended by 1994, c. 8, subsec. 5(13), applicable to re- 
nunciations after December 2, 1992. Subsec. (12.7) formerly read: 


(12.7) Where a corporation renounces an amount in respect of Ca- 
nadian exploration expenses, Canadian development expenses. or 
Canadian oil and gas property expenses under subsection (12.6), 
(12.62) or (12.64), the corporation shall file a prescribed form in 
respect of the renunciation with the Minister before the end of the 
first month following the month in which the renunciation is made 
and, where the prescribed form is not so filed, subsections (12.61), 
(12.63) and (12.65) do not apply in respect of the amount so 
renounced. 


Subsec. 66(12.7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(6). applicable to renunciations made after July 13, 1990. Subsec. 
66(12.7) formerly read: 


~ 


(12.7) Where a corporation renounces an amount in respect of Ca- 
nadian exploration expenses, Canadian development expenses or 
Canadian oil and gas property expenses under subsection (12.6), 
(12.62) or (12.64), the corporation shall file a prescribed form in 
respect of the renunciation with the Minister on or before the last 
day of the month following the month in which the renunciation 
was made. 


Forms: T2 SCH 12: Resource-related deductions; T101: Statement — 
Resource expense; TIOIA: Claim for renouncing CEEs and CDEs; 
TIO1B: Claim for adjustments to CEEs and CDEs previously renonouced; 
TiOIC: Part XII.6 tax return; T101D: Summary of assistance; T1229: 
Statement of exploration and development expenses. and depletion 
allowances. 


(12.7001) Consequences of failure to file — Where 
a corporation fails to file a prescribed form as required 
under subsection (12.7) in respect of a renunciation of an 
amount, subsections (12.61) and (12.63) do not apply in 
respect of the amount. 


History: Subsec. (12.7001) added by 1997, c. 25, subsec. 13(23), applica- 
ble to renunciations made after 1998. 


(12.701) Filing re assistance — Where a corporation 
receives or becomes entitled to receive assistance as an 
agent in respect of any Canadian exploration expense or 
Canadian development expense that is or, but for para- 
graph (12.61)(b) or (12.63)(b), would be incurred by the 
corporation, the corporation shall, before the end of the 
first month after the particular month in which it first be- 
comes known to the corporation that a person that holds a 
flow-through share of the corporation is entitled to a share 
of any part of the assistance, file with the Minister a pre- 
scribed form identifying the share of the assistance to 
which each of those persons is entitled at the end of the 
particular month. 


Related Provisions: 66(12.702) — Consequences of corporation failing 
to file; 66(16) — Partnership deemed to be a person; 163(2.3) — False 


Statement or Omissions. 


History: Subsec. 66(12.701) amended by 1997, c. 25, subsec. 13(23), ap- 
plicable to renunciations made after 1998. Subsec. (12.701) formerly read: 


(12.701) Idem — Where at a particular time a corporation receives 
or becomes entitled to receive assistance as an agent in respect of 
any Canadian exploration expense, Canadian development expense 
or Canadian oil and gas property expense that is or, but for para- 


corporation. the corporation shall, before the end of the first month 
following the particular month in which it first becomes known that 
4 person or partnership that holds a flow-through share of the corpo- 
ration is entitled to a share of any part of the assistance, file with the 
Minister a prescribed form indicating the share of that part of the 
assistance to which each of those persons or partnerships is entitled 
at the end of the particular month and, where the prescribed form is 
not so filed. the part of the expense relating to the assistance re- 
quired to be reported in the prescribed form shall be deemed not to 
have been incurred by the corporation. 


Income Tax Act, Part I, Division B 


Subsec. 66(12.701) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
38(6), applicable to assistance that a corporation receives or becomes enti- 
tled to receive after July 13, 1990. 


Forms: T101D: Summary of assistance. 


(12.702) Consequences of failure to file — Where a 
corporation fails to file a prescribed form as required 
under subsection (12.701) in respect of assistance, except 
for the purpose of subsection (12.701) the Canadian ex- 
ploration expense or Canadian development expense to 
which the assistance relates is deemed not to have been 
incurred by the corporation. 


History: Subsec. 66(12.702) added by 1997, c. 25, subsec. 13(23), appli- 
cable to renunciations made after 1998. 


(12.71) Restriction on renunciation — A corporation 
may renounce an amount under subsection (12.6), 
(12.601) or (12.62) in respect of Canadian exploration ex- 
penses or Canadian development expenses incurred by it 
only to the extent that, but for the renunciation, it would 
be entitled to a deduction in respect of the expenses in 
computing its income. 


History: Subsec. 66(12.71) amended by 1997, c. 25, subsec. 13(23), ap- 
plicable to renunciations made after 1998. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection 
(12.6), (12.601), (12.62) or (12.64) in respect of Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and 
gas property expenses incurred by it only to the extent that, but for 
the renunciation, it would be entitled to claim a deduction in respect 
of the expenses in computing its income for the purposes of this 
Part. 


Subsec. 66(12.71) amended by 1994, c. 8, subsec. 5(14), applicable to re- 
nunciations after December 2, 1992. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection 
(12.6), (12.62) or (12.64) in respect of Canadian exploration ex- 
penses, Canadian development expenses or Canadian oil and gas 
property expenses incurred by it only to the extent that, but for the 
renunciation, it would be entitled to claim a deduction in respect of 
the expenses in computing its income for the purposes of this Part. 


(12.72) [Repealed] 


History: Subsec. 66(12.72) repealed by 1997, c. 25, subsec. 13(23), appli- 
cable April 25, 1997 (Royal Assent). Subsec. (12.72) formerly read: 


(12.72) Application of sections 231 to 231.3 — Without restrict- 
ing the generality of sections 231 to 231.3, where a corporation re- 
nounces an amount under subsection (12.6), (12.601), (12.62) or 
(12.64), sections 231 to 231.3 apply, with such modifications as the 
circumstances require, for the purpose of permitting the Minister to 
verify or ascertain the Canadian exploration expenses, Canadian de- 
velopment expenses or Canadian oil and gas property expenses of 
the corporation in respect of which the amount is renounced, the 
amounts renounced in respect of those expenses, any information in 
respect of those expenses or the amounts renounced and the amount 
of, or information relating to, any assistance in respect of those 
expenses. 


Subsec. 66(12.72) amended by 1994, c. 8, subsec. 5(14), applicable after 
December 2, 1992. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, 
where a corporation has renounced an amount under subsection 
(12.6), (12.62) or (12.64), sections 231 to 231.3 apply, with such 
modifications as the circumstances require, for the purpose of per- 
mitting the Minister to verify or ascertain the Canadian exploration 
expenses, Canadian development expenses or Canadian oil and gas 
property expenses of the corporation in respect of which the amount 
was renounced, the amounts renounced in respect of those expenses, 
any information in respect of the expenses or the amounts re- 
nounced and the amount of, or information relating to, any assis- 
tance in respect of the expenses. 


Subsec. 66(12.72) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(7), applicable after July 13, 1990. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, 
where a corporation has renounced any amount under subsection 
(12.6), (12.62) or (12.64), notwithstanding that a return of income 
has not been filed by any taxpayer under section 150 for the taxa- 
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tion year of the taxpayer in which the amount so renounced is 
deemed to be Canadian exploration expenses, Canadian develop- 
ment expenses or Canadian oil and gas property expenses incurred 
by the taxpayer or a partnership of which the taxpayer is a member, 
sections 231 to 231.3 apply, with such modifications as the circum- 
stances require, for the purpose of permitting the Minister to verify 
or ascertain the Canadian exploration expenses, Canadian develop- 
ment expenses, or Canadian oil and gas property expenses of the 
corporation in respect of which the amount was renounced, the 
amounts renounced in respect of those expenses, and any informa- 
tion in respect of the expenses or the amounts renounced. 


(12.73) Reductions in renunciations — Where an 
amount that a corporation purports to renounce to a per- 
son under subsection (12.6), (12.601) or (12.62) exceeds 
the amount that it can renounce to the person under that 
subsection, 


(a) the corporation shall file a statement with the Min- 
ister in prescribed form where 


(1) the Minister sends a notice in writing to the cor- 
poration demanding the statement, or 


(11) the excess arose as a consequence of a renunci- 
ation purported to be made in a calendar year under 
subsection (12.6) or (12.601) because of the appli- 
cation of subsection (12.66) and, at the end of the 
year, the corporation knew or ought to have known 
of all or part of the excess; 


(b) where subparagraph (a)(i) applies, the statement 
shall be filed not later than 30 days after the Minister 
sends a notice in writing to the corporation demanding 
the statement; 


(c) where subparagraph (a)(i1) applies, the statement 
shall be filed before March of the calendar year fol- 
lowing the calendar year in which the purported re- 
nunciation was made; 


(d) except for the purpose of Part XI/.6, any amount 
that is purported to have been so renounced to any per- 
son is deemed, after the statement is filed with the 
Minister, to have always been reduced by the portion 
of the excess identified in the statement in respect of 
that purported renunciation; and 


(e) where a corporation fails in the statement to apply 
the excess fully to reduce one or more purported re- 
nunciations, the Minister may at any time reduce the 
total amount purported to be renounced by the corpo- 
ration to one or more persons by the amount of the 
unapplied excess in which case, except for the purpose 
of Part XIJ.6, the amount purported to have been so 
renounced to a person is deemed, after that time, al- 
ways to have been reduced by the portion of the unap- 
plied excess allocated by the Minister in respect of 
that person. 
Related Provisions: 66(16) — Partnership deemed to be a person; 
152(4)(b)(v) — Three-year extension to normal reassessment period; 
163(2.21), (2.22) — Penalty for false statement or omission; 248(1)“speci- 
fied future tax consequence”’(b) — Reduction is a specified future tax con- 
sequence. See also Related Provisions and Definitions at end of s. 66. 
History: Subsec. 66(12.73) amended by 1997, c. 25, subsec. 13(23), ap- 
plicable to purported renunciations made after 1996 except that, in respect 
of purported renunciations made before 1999, the portion of subsec. 
(12.73) before para. (a) shall be read as: 
(12.73) Where an amount that a corporation purports to renounce to 
a person under subsection (12.6), (12.601), (12.62) or (12.64) ex- 
ceeds the amount it can renounce to the person under that 
subsection, 


Subsec. (12.73) formerly read: 


(12.73) Adjustment in renunciation — Where the total of all 
amounts that a corporation purports to renounce to persons under 
subsection (12.6), (12.601), (12.62) or (12.64) in respect of ex- 
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penses incurred by it in any period ending on the effective date of 
the purported renunciation exceeds the total amount of those ex- 
penses in respect of which it may renounce amounts under that sub- 
section, it shall 


(a) reduce the amount so renounced to one or more persons to 
effect a reduction in the total of the amounts so purported to be 
renounced by the amount of the excess, and 


(b) file a statement with the Minister indicating the adjustments 
made in the renunciations, 


and if the corporation does not so reduce the amounts and file that 
statement with the Minister within 30 days after notice in writing by 
the Minister is forwarded to the corporation that such a reduction is 
or will be required for the purposes of any assessment of tax under 
this Part, the Minister may, for the purposes of this section, reduce 
the amounts purported to be renounced by the corporation to one or 
more persons to effect a reduction in the total of the amounts so 
purported to be renounced by the amount of the excess, and in any 
such case, notwithstanding subsections (12.61), (12.63) and (12.65), 
the amount renounced to each of the persons shall be deemed to be 
the amount as reduced by the corporation or the Minister, as the 
case may be. 


Subsec. 66(12.73) amended by 1994, c. 8, subsec. 5(14), applicable to re- 
nunciations made after December 2, 1992. Subsec. (12.73) formerly read: 


(12.73) Where the total of all amounts that a corporation purported 
to renounce to persons under subsection (12.6), (12.62) or (12.64) in 
respect of expenses incurred by it in any period ending on the effec- 
tive date of the purported renunciation exceeds the total amount of 
those expenses in respect of which it may renounce amounts under 
those subsections, it shall reduce the amounts so renounced to one 
or more of those persons to effect a reduction in the total of the 
amounts so purported to be renounced by the amount of the excess 
and file a statement with the Minister indicating the adjustments 
made in the renunciations and if the corporation has failed to so 
reduce the amounts and file such a statement with the Minister 
within 30 days after notice in writing by the Minister has been for- 
warded to the corporation that such a reduction is or will be re- 
quired for the purposes of any assessment of tax under this Part, the 
Minister may, for the purposes of this section, reduce the amounts 
purported to be renounced by the corporation to one or more of 
those persons to effect a reduction in the total of the amounts so 
purported to be renounced by the amount of the excess, and in any 
such case, notwithstanding subsections (12.61), (12.63) and (12.65), 
the amount renounced to each of the persons shall be deemed to be 
the amount as reduced by the corporation or the Minister, as the 
case may be. 


(12.74) Late filed forms — A corporation or partner- 
ship may file with the Minister a document referred to in 
subsection (12.68), (12.69), (12.691), (12.7) or (12.701) 
after the particular day on or before which the document 
is required to be filed under the applicable subsection and 
the document shall, except for the purposes of this sub- 
section and subsection (12.75), be deemed to have been 
filed on the day on or before which it was required to be 
filed if 
(a) if it is filed 
(1) on or before the day that is 90 days after the 
particular day, or 


(11) after that day that is 90 days after the particular 
day where, in the opinion of the Minister, the cir- 
cumstances are such that it would be just and equi- 
table to permit the document to be filed; and 


(b) the corporation or partnership, as the case may be, 
pays to the Receiver General at the time of filing a 
penalty in respect of the late filing. 
Related Provisions: 66(12.75) — Penalty. 
History: Subsec. 66(12.74) substituted by 1994, c..7, Sch. Il (1991, c. 
49), subsec, 38(8), applicable to documents filed after June 1988, except 
that with respect to documents filed before July 14, 1990, the reference in 
the subsec. to “(12.691), (12.7) or (12.701)” shall be read as ‘tor (12.7)”. 
Subsec. 66(12.74) formerly read: 
(12.74) A corporation or partnership may file with the Minister a 
document referred to in subsection (12.68), (12.69) or (12.7) after 
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the day on or before which the document is required to be filed 
under the applicable subsection and the document shall be deemed 
to have been filed on the day on or before which it was required to 
be filed 


(a) if it is filed within 90 days after that day; and 


(b) if the corporation or partnership, as the case may be, pays to 
the Receiver General at the time of filing a penalty in respect of 
the late filing. 


(12.741) Late renunciation — Where a corporation 
purports to renounce an amount under subsection (12.6), 
(12.601) or (12.62) after the period in which the corpora- 
tion was entitled to renounce the amount, the ‘amount is 
deemed, except for the purposes of this subsection and 
subsections (12.7) and (12.75), to have been renounced at 
the end of the period if 


(a) the corporation purports to renounce the amount 


(1) on or before the day that is 90 days after the end 
of that period, or 


(11) after the day that is 90 days after the end of that 
period where, in the opinion of the Minister, the 
circumstances are such that it would be just and eq- 
uitable that the amount be renounced; and 


(b) the corporation pays to the Receiver General a 
penalty in respect of the renunciation not more than 90 
days after the renunciation. 


Related Provisions: 66(12.75) — Penalty. 


History: Subsec. 66(12.741) preceding para. (a) amended by 1997, c. 25, 
subsec. 13(24), applicable to renunciations made after 1998. That portion 
formerly read: 


(12.741) Where a corporation purports to renounce an amount under 
subsection (12.6), (12.601), (12.62) or (12.64) after the period dur- 
ing which the corporation would otherwise be entitled to renounce 
the amount, the amount shall, except for the purposes of this subsec- 
tion and subsections (12.7) and (12.75), be deemed to have been 
renounced at the end of the period if 


Subsec. 66(12.741) added by 1994, c. 8, subsec. 5(15), applicable to re- 
nunciations purported to be made after February 1993. 


(12.75) Penalty — For the purposes of subsections 
(12.74) and (12.741), the penalty in respect of the late fil- 
ing of a document referred to in subsection (12.68), 
(12.69), (12.691), (12.7) or (12.701) or in respect of a re- 
nunciation referred to in subsection (12.741) is the lesser 
of $15,000 and 


(a) where the penalty is in respect of the late filing of a 
document referred to in subsection (12.68), (12.69) or 
(12.7), the greater of 


(i) $100, and 


(ii) '/4 of 1% of the maximum amount in respect of 
the Canadian exploration expenses. and Canadian 
development expenses renounced or attributed or 
to be renounced or attributed as set out in the 
document; 


(b) where the penalty is in respect of the late filing of a 
document referred to in subsection (12.691) or 
(12.701), the greater of 


(i) $100, and 


(ii) /s of 1% of the assistance reported in the docu- 
ment; and 


(c) where the penalty is in respect of a renunciation 
referred to in subsection (12.741), the greater of 


(i) $100, and 


(11) 1/44 of 1% of the amount of the renunciation. 
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History: The opening words of para. 66(12.75)(c) amended, by 1998, c. 
19, subsec. 104(6), applicable to renunciations purported to be made after 
February 1993. The opening words formerly read: 
(c) where the penalty is in respect of a renunciation referred to in 
subsection (12.74), the greater of 
Subpara. 66(12.75)(a)(ii) amended by 1997, c. 25, subsec. 13(25), applica- 
ble to renunciations made after 1998, Subpara. (a)(11) formerly read: 
(ii) “4 of 1% of the maximum amount in respect of the Canadian 
exploration expenses, Canadian development expenses and Cana- 
dian oil and gas property expenses renounced or attributed or to be 
renounced or attributed as set out in the document; 
The opening words of subsec. 66(12.75) amended and para. (c) added, by 
1994, c. 8, subsecs. 5(16), (17), applicable to renunciations purported to be 
made after February 1993. The opening words formerly read: 


(12.75) For the purposes of subsection (12:74), the penalty in re- 
spect of the late filing of a document referred to in subsection 
(12.68), (12.69), (12.691), (12.7) or (12.701) is the lesser of $15,000 
and a 
Subsec. 66(12.75) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(9), applicable to documents filed after July 13, 1990, except that in its 
application to documents filed on or before December 17, 1991, the sub- 
sec. shall be read as follows: 


(12.75) For the purposes of subsection (12.74), the penalty in re- 
spect of the late filing of a document referred to in subsection 
(12.691) or (12.701) is nil and the penalty in respect of the late fil- 
ing of a document referred to in subsection (12.68), (12:69) or 
(12.7) is the lesser of 

(a) $15,000, and 


(b) '/s of 1% of the maximum amount in respect of the Canadian 
exploration expenses, Canadian development expenses and Ca- 
nadian oil and gas property expenses renounced or attributed or 
to be renounced or attributed as set out in the document. 


Subsec. 66(12.75) formerly read: 


(12.75) For the purposes of subsection (12.74), the penalty in re- 
spect of the late filing of a document referred to in subsection 
(12.68), (12.69) or (12.7) is the lesser of 

(a) $15,000, and 


(b) 4 of 1% of the maximum amount in respect of the Canadian 
exploration expenses, Canadian development expenses and Ca- 
nadian oil and gas. property expenses renounced, to be. re- 
nounced, attributed or to be attributed as set out in the 
document. 


(13) Limitation — Where a taxpayer has incurred an 
outlay or expense in respect of which a deduction from 
income is authorized under more than one provision of 
this section or section 66.1, 66.2 or 66.4, the taxpayer is 
not entitled to make the deduction under more than one 
provision but is entitled to select the provision under 
which to make the deduction. 

Related Provisions: See Related Provisions at end of s. 66. 

1.T. Application Rules: 29(1)-(4), (6)-(34). 


(13.1) Short taxation year — Where a taxpayer has a 
taxation year that is less than 51 weeks, the amount deter- 
mined in respect of the year under each of subparagraph 
(4)(b)(i), paragraph 66.2(2)(c), subparagraph (b)(i) of the 
definition “global foreign resource limit” in subsection 
66.21(1), subparagraph 66.21(4)(a)(G), . -. clause 
66.21(4)(a)@i)(B) and paragraphs 66.4(2)(b) | and 
66.7(2.3)(a), (4)(a) and (5)(a) shall not exceed that. pro- 
portion of the amount otherwise determined that the num- 
ber of days in the year is of 365. 

Related Provisions: 20(1)(mm) — Deductions — injection substances; 


66(4.3)(b), 66.21(5)(b) — No application to individual part-year resident. 
See additional Related Provisions and Definitions at end of s. 66: 
History: Subsec. 66(13.1) amended by 2001, c. 17, subsec. 44(10), appli- 
cable to taxation years that begin after 2000. It formerly read: 
(13.1) Short taxation years — Where a taxpayer has a taxation 
year that is less than 51 weeks, the amount determined in respect of 
the year under any of. subparagraph 66(4)(b)(i) and paragraphs 
66.2(2)(c), 66.4(2)(b) and: 66.7(4)(a) and (5)(a) shall not exceed that 
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proportion of the amount otherwise determined thereunder that the 
number of days in the year is of 365. 


(14) Amounts deemed deductible under this sub- 
division — For the purposes of section 3, any amount 
deductible under the Income Tax Application Rules in re- 
spect of this subsection shall be deemed to be deductible 
under this subdivision. 

Related Provisions: See Related Provisions at end of s. 66. 


1.T. Application Rules: 29, 30(3). 


(14.1) Designation respecting Canadian 
exploration expense — A corporation may designate 
for a taxation year, by filing a designation in prescribed 
form with the Minister on or before the day on or before 
which it is required to file a return of its income for the 
year under section 150, a particular amount not exceeding 
the lesser of 


(a) its prescribed.Canadian exploration expense for the 
year, and 


(b) its cumulative Canadian exploration expense at the 
end of the year, 


and the particular amount shall be added in computing its 
cumulative offset account immediately before the end of 
the year and deducted in computing its cumulative Cana- 
dian exploration expense at any time after the end of the 
year. 

Related Provisions: 66. Haye) —Expenses of other taxpayers; 
66.1(6)“cumulative Canadian exploration expense”K — Reduction. in 
CCEE; 66.5(1) — Deduction from income — cumulative offset account. 
See additional Related Provisions at end of s. 66. 


Regulations: 1217 (prescribed Canadian exploration expense). 


Forms: T2098: Designation by a corporation to increase its cumulative 
offset account. 


(14.2) Designation respecting cumulative 
Canadian development expense — A corporation 
may. designate for a taxation year, by filing a designation 
in prescribed form with the Minister on or before the day 
on or before which it is required to file'a return of its in- 
come for the year under section 150, a particular amount 
not exceeding 


(a) where a deduction has been made under subsection 
66.2(2) in computing its income for the year, the lesser 
of 


(i) 30% of its prescribed Canadian Sse ee 
expense for the year, and 


(11) the amount; if any, by which 30% of its cumu- 
lative Canadian development expense at the end of 
the year exceeds the amount, if any, deducted for 
the year under, subsection 66.2(2) in computing its 
income for the year, or 


(b) where a deduction has not been made under sub- 
section 66.2(2) in computing its income for the year, 
the lesser of 


(i) 30% of its prescribed Canadian development 
expense for the year, and 


(ii) 30% of the amount, if any, of its adjusted cu- 
mulative Canadian development expense at the end 
of the year, 


and the particular amount shall be added in computing its 
cumulative offset account immediately before the end of 
the year and deducted in computing its cumulative Cana- 
dian development expense at any time after the end of the 
year. 

Related Provisions: 66(14.3) — Meaning of “adjusted cumulative Ca- 
nadian development expense”; 66.2(5)*cumulative Canadian development 
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expense” N — Reduction in CCDE; 66.5(1) — Deduction from income — 
cumulative offset account. See additional Related Provisions at end of s. 
66. 


Regulations: 1218 (prescribed Canadian development expense). 


Forms: T2098: Designation by a corporation to increase its cumulative 


| offset account. 


(14.3) Definition of . “adjusted | cumulative 
Canadian development expense” — For the pur- 
poses of paragraph (14.2)(b), “adjusted cumulative Cana- 
dian development expense” of a corporation at the end of 
a taxation year means the amount, if any, that would be 
its cumulative Canadian development expense at the end 
of the year, if. no Canadian resource property. were.dis- 
posed of by it in the year. 


Related Provisions: See Related Provisions at end of s: 66. 


(14.4) Special cases — Where, in the opinion of the 
Minister, the circumstances of a case are such that it 
would be just and equitable 


(a) to permit a designation under subsection (14.1) or 
(14.2) to be filed after the day on or before which it is 
required by that subsection to be filed, or 


(b) to permit a designation filed under subsection 
(14.1) or (14.2) to be amended, 


the Minister may permit the designation to- be filed or 
amended, as the case may be, after that day, and where 
the designation or amendment is filed pursuant to that 
permission, it shall be deemed to have been filed on the 
day on or before which it was required to be filed if 


(c) it is filed with the Minister in prescribed form, and 


(d) the corporation filing it pays to the Receiver Gen- 
eral at the time of filing the penalty in respect of it, 


and where a designation is amended under this subsec- 
tion, the designation to which the amendment is made 
shall be deemed not to have been effective. 


Related Provisions: See Related Provisions at end of s. 66. 


(14.5) Penalty for late designation — For the pur- 
poses of this section, the penalty in respect of a designa- 
tion or amended designation referred to in paragraph 


(14.4)(a) or (b) is the lesser of 
(a) an amount determined by the formula 


.0025 x A x B 
where 
A is 
(i) in the case of a late-filed designation, the 
amount designated therein, and 


(ii) in the case of an amended designation, the 
amount, if any, by which the amount designated 
in the designation being amended differs from 
the amount designated in the amended designa- 
tion, and 


B_ is the number of months each of which is included 
in whole or in part in the period commencing on 
the day on or before which the designation was re- 
quired to be filed under subsection (14.1) or (14.2), 
as the case may be, and ending on the day the late- 
filed designation or amended designation, as the 
case may be, is filed, and 


(b) an amount, not exceeding $8,000, equal to the 
product obtained by multiplying $100 by the number 
of months each of which is included in whole or in 
part in the period referred to in the description of B in 
paragraph (a). 
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Related Provisions: See Related Provisions at the end of s. 66. 


(14.6) Deduction of carved-out income — A tax- 
payer may deduct in computing the taxpayer’s income 
under this Part for a taxation year, an amount equal to the 
total of the taxpayer’s carved-out incomes for the year 
within the meaning assigned by subsection 209(1). 


Related Provisions: See Related Provisions at end of s. 66. 


(15) Definitions — In this section, 


Related Provisions: 66.1(6.1) — Application to 66.1; 66.2(5.1) — Ap- 
plication to 66.2; 66.21(2) — Application to 66.21; 66.4(5.1) — Applica- 
tion to 66.4; 66.7(18) — Application to 66.7. 


‘‘agreed portion” in respect of a corporation that was a 
shareholder corporation of a joint exploration corporation 
means such amount as may be agreed on between the 
joint exploration corporation and the shareholder corpora- 
tion not exceeding 


(a) the total of all amounts each of which is a payment 
or loan referred to in paragraph (b) of the definition 
“shareholder corporation” in this subsection (except to 
the extent that the payment or loan was made by a 
shareholder corporation that was not a Canadian cor- 
poration and was used by the joint exploration corpo- 
ration to acquire a Canadian resource property after 
December 11, 1979 from a shareholder corporation 
that was not a Canadian corporation) ‘made by the 
shareholder corporation to the joint exploration corpo- 
ration during the period it was a shareholder corpora- 
tion of the joint exploration corporation, 


minus 


(b) the total of the amounts, if any, previously re- 
nounced by the joint exploration corporation under 
any of subsections (10) to (10.3) in favour of the 
shareholder corporation; 

Related Provisions: 53(2)(f.1) — Deduction from ACB. 

Advance Tax Rulings: ATR-60: Joint exploration corporations. 


‘assistance’? means any amount, other than a prescribed 
amount, received or receivable at any time from a person 
Or government, municipality or other public authority 
whether the amount is by way of a grant, subsidy, rebate, 
forgivable loan, deduction from royalty or tax, rebate of 
royalty or tax, investment allowance or any other form of 
assistance or benefit; 

Related Provisions: 66(16)— Partnership deemed to be a person; 


248(16), (16.1), (18), (18.1) — GST and QST input tax credit, refund and 
rebate deemed to be government assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


“Canadian exploration and development expenses” in- 
curred by a taxpayer means any expense incurred before 
May 7, 1974 that is 


(a) any drilling or exploration expense, including any 
general geological or geophysical expense, incurred 
by the taxpayer after 1971 on or in respect of explor- 
ing or drilling for petroleum or natural gas in Canada, 


(b) any prospecting, exploration or development ex- 
pense incurred by the taxpayer after 1971 in searching 
for minerals in Canada, 


(c) the cost to the taxpayer of any Canadian resource 
property acquired by the taxpayer after 1971, 


(d) the taxpayer’s share of the Canadian exploration 
and development expenses incurred after 1971 by any 
association, partnership or syndicate in a fiscal period 
thereof, if at the end of that fiscal period the taxpayer 
was a member or partner thereof, 
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(e) any expense incurred by the taxpayer after 1971 
pursuant to an agreement with a corporation under 
which the taxpayer incurred the expense solely in con- 
sideration for shares of the capital stock of the corpo- 
ration issued to the taxpayer by the corporation or any 
interest in such shares or right thereto, to the extent 
that the expense was incurred as or on account of the 
cost of 


(i) drilling or exploration activities, including any 
general geological or geophysical activities, in or 
in respect of exploring or drilling for petroleum or 
natural gas in Canada, 


(11) prospecting, exploration or development activi- 
ties in searching for minerals in Canada, or 


(iii) acquiring a Canadian resource property, and 


(f) any annual payment made by the taxpayer for the 
preservation of a Canadian resource property, 


but, for greater certainty, does not include 


(g) any consideration given by the taxpayer for any 
share or any interest therein or right thereto, except as 
provided by paragraph (e), or 


(h) any expense described in paragraph (e) incurred by 
another taxpayer to the extent that the expense was, by 
virtue of that paragraph, a Canadian exploration and 
development expense of that other taxpayer; 
Related Provisions: 49(2) — Where option expires; 53(2)(e)(i) — De- 
duction from ACB of shares; 66.7(1) — Deduction to successor corpora- 


tion; 248(1)“Canadian exploration and development expenses” — Defini- 
tion applies to entire Act. See additional Related Provisions at end of s. 66. 


History: Para. (c) of the definition “Canadian exploration and develop- 
ment expenses” in subsec. 66(15) amended by 1998, c. 19, subsec. 104(7), 
applicable to taxation years that begin after 1984. The para. formerly read: 


(c) the cost to the taxpayer of any Canadian resource property ac- 
quired by the taxpayer, 


Selected Cases [Subsec. 66(15)“Canadian exploration and de- 
velopment expenses”]: Gulf Canada Ltd. v. Canada, [1991].1 C.T.C. 
99 (FCID);. aff.d, [1992] 1,€;T.C. -183 (ECA); leave. to. appeah to SCC 
refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada Ltd. v. MNR) 
(Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits’). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


‘‘Canadian resource property” of a taxpayer means any 
property of the taxpayer that is 


(a) any right, licence or privilege to explore for, drill 
for or take petroleum, natural gas or related hydrocar- 
bons in Canada, 


(b) any right, licence or privilege to 


(1) store underground petroleum, natural gas or re- 
lated hydrocarbons in Canada, or 


(11) prospect, explore, drill or mine for minerals in 
a mineral resource in Canada, 


(c) any oil or gas well in Canada or any real property 
in Canada the principal value of which depends on its 
petroleum or natural gas content (but not including 
any depreciable property), 


(d) any rental or royalty computed by, reference to the 
amount or value of production from an oil or gas well 
in Canada or from a natural accumulation of petro- 
leum or natural gas in Canada, 


(e) any rental or royalty computed by reference to the 
amount or value of production from a mineral resource 
in Canada, 
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Proposed Amendment — 66(1 wise tient 
resource property”(d), (e) . 


(d) any right to a rental or royalty computed by refer- 
ence to the amount or value of production from an 
oil or a gas well in Canada, or from a natural ac- — 
cumulation of petroleum or natural gas in Canada, if 
the payer of the rental or royalty has an interest in 
the well or accumulation, as the case may be, and 
90% or more of the rental or royalty is payable out 
of, or from the proceeds of, the prpeuSHOD from the 
well or accumulation, 


(e) any right to a rental or royalty coripated by ei 
ence to the amount or value of production from a 
mineral resource in Canada, if the payer of the rental - 


or royalty has an interest in the mineral resource and © 


90% or more of the rental or royalty is payable out 
of, or from the DIBEESAS of, the PrOMUeH OR: On pe 
mineral resource, 


Application: The February 27, 2004 draft legion: subsec. 21(6), : 
will amend paras. (d) and (e) of the definition “Canadian resource po. 
perty” in subsec. 66(15) to read as pote applicable to nisi a 
after December 20, 2002. — _ - 


Technical Notes (December 20, 2002): A \ oiiadian re- 
source property” is defined to include various interests in oil — 
and gas and mineral resources located in Canada. The cost of a 
Canadian resource property is either a Canadian oil and gas 
property expense or a Canadian development expense. 


Paragraphs (d) and (e) of the definition “Canadian resource 
property” are amended, effective for property acquired after 
December 20, 2002, to ensure that a rental or royalty described 
therein will not qualify as a Canadian resource property unless — 
the person paying the rental or royalty has an interest in the — 
property to which the rental or royalty relates and 90% or more 
of the rental or royalty is payable ¢ out of the prodiciion from 
the property. S 


(f) any real property in Canada the principal value of 
which depends on its mineral resource content (but not 
including any depreciable property), or 


(g) any right to or interest in any property described in 
any of paragraphs (a) to (f), other than a right or an 
interest that the taxpayer has because the taxpayer is a 
beneficiary under a trust or a member of a partnership; 


Related Provisions: 12(1)(x.2) — Crown charge rebate — income in- 
clusion; 18.1(1)‘right to receive production” — CRP excluded from 
matchable expenditure rules; 59(1) — Disposition of resource property; 
66(5) — Dealers; 69 — Inadequate consideration and fair market value; 
94.1(1)“investment property”’(i) [proposed] — CRP is subject to foreign 
investment entity rules; 128.1(4)(b)G) — CRP excluded from deemed dis- 
position on emigration; 209 — Tax on carved-out income; 248(1)“Cana- 
dian resource property” — Definition applies to entire Act; Interpretation 
Act 8(2.1), (2.2) — Application to exclusive economic zone and continen- 
tal shelf. See additional Related Provisions at end of s. 66. 


History: Para. (g) of the definition “Canadian resource property” in sub- 
sec. 66(15) amended by 2003, c. 28, subsec. 4(3), applicable to rights and 
interests acquired after December 20, 2002. The para. formerly read: 


(g) any right to or interest in any property described in any of 
paragraphs (a) to (f), other than such a right or interest that the tax- 
payer has by virtue of being a beneficiary of a trust; 
Paras. (c) and (f) of the definition “Canadian resource property” in subsec. 
66(15) amended by 2001, c. 17, subsecs. 44(12), (13), applicable to taxa- 
tion years that begin after 2000. Paras. (c) and (f) formerly read: 
(c) any oil or gas well in Canada or any real property in Canada the 
principal value of which depends on its petroleum or natural gas 
content (but not including any depreciable property used or to be 
used in connection with the extraction or removal of petroleum or 
natural gas therefrom), 


(f) any real property in Canada the principal value of which depends 
upon its mineral resource content (but not including any depreciable 
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property used or to be used in connection with the extraction or re- 
moval of minerals therefrom), or 


Selected Cases [subsec. 66(15)“Canadian resource property”): 
Alberta Energy Co. vy. R., [1998] 1 C.T.C. 305 (FCA); aff’d [1995] 1 
C.T.C. 2111 (TCC) (Right or privilege was Canadian resource property, 
not eligible capital amount); De Luca v. MNR, [1991] 2 C.T.C. 243 (FCA) 
(Income from payment of balance of purchase price on transaction com- 
pleted prior to 1972 validly assessed in year of receipt); Gulf Canada Ltd. 
v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff?d [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. 
Gulf Cana Ltd. v. MNR) (Interpretation of: “Canadian exploration ex- 
penses”’, “Canadian development expenses”, “taxable production profits’); 
R. v. Alberta and Southern Gas Co. Ltd., [1978] C.T.C. 780 (SCC) (Sum 
paid to purchase rights to gas on lands is payment for acquisition of Cana- 
dian resource property). 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments; IT-291R3: 
Transfer of property to a corporation under subsection 85(1). 


1.T. Technical News: No. 10 (net profits interests and proposed section 
18.1). 


‘‘drilling or exploration expense” incurred on or in re- 
spect of exploring or drilling for petroleum or natural gas 
includes any expense incurred on or in respect of 


(a) drilling or converting a well for the disposal of 
waste liquids from a petroleum or natural gas well, 


(b) drilling for water or gas for injection into a petro- 
leum or natural gas formation, or 


(c) drilling or converting a well for the injection of 
water or gas to assist in the recovery of petroleum or 
natural gas from another well; 


Related Provisions: 66(16) — Partnerships — person — taxation year; 
87(4.4) — Flow-through shares. 


Regulations: 6202, 6202.1 (prescribed share). 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-400: Exploration and development expenses — meaning of 
principal-business corporation. 


“expense”, incurred before a particular time by a 


taxpayer, 


(a) includes an amount designated by the taxpayer at 
that time under paragraph 98(3)(d) or (5)(d) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as a cost in respect of property that is a 
Canadian resource property or a foreign resource 


property, 
but 


(b) for greater certainty, does not include any amount 
paid or payable 
(i) as consideration for services to be rendered after 
that time, or 


(11) as, on account or in lieu of payment of, or in 
satisfaction of, rent in respect of a period after that 
time; 

Related Provisions: 66(15)“outlay” — same meaning as “expense”. 


Selected Cases: Phénix v. R., [1998] 1 C.T.C. 2379 (TCC) (Capital 
items may form part of CEE). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-503: Exploration and development shares (archived). 


“flow-through share” means a share (other than a pre- 
scribed share) of the capital stock of a principal-business 
corporation that is issued to a person under an agreement 
in writing entered into between the person and the corpo- 
ration after February 1986, under which the corporation 
agrees for consideration that does not include property to 
be exchanged or transferred by the person under the 
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agreement in circumstances in which section 51, 85, 85.1, 
86 or 87 applies 


(a) to incur, in the period that begins on the day the 
agreement was made and ends 24 months after the end 
of the month that includes that day, Canadian explora- 
tion expenses or Canadian development expenses. in 
an amount not less than the consideration for which 
the share is to be issued, and 


(b) to renounce, before March of the first calendar 
year that begins after that period, in prescribed form to 
the person in respect of the share, an amount in respect 
of the Canadian exploration expenses or Canadian de- 
velopment expenses so incurred by it not exceeding 
the consideration received by the corporation for the 
share, 


and includes a right of a person to have such a share is- 
sued to that person and any interest acquired in such a 
share by a person pursuant to such an agreement; 


corparation bilder” rhc th icoiporadiol 
tion that does not include property to t 
transferred the a under. ‘the: ag 


a penses or Cian Gece xpense 
ose by it not exceeding. me cone 


Application: The February: 21, 2004 draft legislation, 
will amend the definition Joe rou 9 share” in subsec. 


share is a share of the capital stock of a principa usiness « 
poration, or a right to such a share, that is issued to a ‘person 
pursuant to an agrectenbt in writing. under mine athe ipa 


scribed right” is proposed. to be defined” in ne _ 
6202.1(1.1) and (2.1) of the Regulations. This amendment en- — 
sures that restrictions on the type of shares that may qualify as 
flow-through shares, currently found in subsections 6202. iis 
and (2) of the Regulations, also apply to rights to acquire 
shares. For additional information, see the iva int he tos sub: _ 
sections 6202.1(1.1) and (2.1) of the Regulations . ’ _ 


The amended definition “flow-through share”, ik apes to” 
agreements made after’ December 20, 2002, no longer includes — 
the phrase, “any interest acquired in such a share by a person — 
pursuant to such an agreement”. This phrase is being deleted — 
because the amended definition is sufficiently comprehensive — 
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to include any interest in prope th: 
through share:. 


Related Provisions: 66(12.6), (12.601) — Flow-through of expendi- 
tures to shareholder; 66(16)— Partnership deemed to be a_ person; 
127.52(1)(e), (e.1) — Minimum tax; 248(1)“flow-through share” — Defi- 
nition applies to entire Act. 

History: Paras. (a) and (b) of the definition “flow-through share” in sub- 
sec. 66(15) amended by 1997, c. 25, subsec. 13(26), applicable to renunci- 
ations made after 1998. Paras. (a) and (b) formerly read: 


(a) to incur, during the period commencing on the day the agree- 
ment was entered into and ending 24 months after the end of the 
month that includes that day, Canadian exploration expenses, Cana- 
dian development expenses or Canadian oil and gas property ex- 
penses in an amount not less than the consideration for which the 
share is to be issued, and 


(b) to renounce, before March of the first calendar year beginning 
after that period, in prescribed form to the person in respect of the 
share, an amount in respect of the Canadian exploration expenses, 
Canadian development expenses or Canadian oil and gas property 
expenses so incurred by it not exceeding the consideration received 
by the corporation for the share, 


Para. (b) of the definition “flow-through share” in subsec. 66(15) amended 
by 1994, c. 8, subsec. 5(18), applicable to shares issued pursuant to an 
agreement entered into after February 1986. Para. (b) formerly read: 


(b) to renounce, within that period or within 30 days thereafter, in 
prescribed form to the person in respect of the share, an amount in 
respect of the Canadian exploration expenses, Canadian develop- 
ment expenses or Canadian oil and gas property expenses so in- 
curred by it not exceeding the consideration received by the corpo- 
ration for the share, 


That portion of the definition “flow through share” preceding para. (a) 
amended by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 38(10), to add “for 
consideration that does not include property to be exchanged or transferred 
by the person under the agreement in circumstances in which section 51, 
85, 85.1, 86 or 87 applies”, applicable to shares issued pursuant to an 
agreement in writing entered into after July 13, 1990. 


Selected Cases: Esplen vy. Canada, [1996] 1 C.T.C. 2044 (TCC) 
(Where loan repayment tied to price of shares, shares | were prescribed 
shares). 


Regulations: 6202(1), (2) (prescribed share); 6202.1(1.1), (2.1) (pre- 
scribed right). 


‘foreign exploration and development expenses” in- 
curred by a taxpayer means 


(a) any drilling or exploration expense, including any 
general geological or geophysical expense, incurred 
by the taxpayer after 1971 on or in respect. of explor- 
ing or drilling for petroleum or natural :gas outside 
Canada, 


(b) any expense incurred by the taxpayer for the pur- 
pose of determining the existence, location, extent or 
quality of a mineral resource outside Canada, includ- 
ing any expense incurred in the course of 


(1) prospecting, 
(ii) carrying out geological, geophysical or. geo- 
chemical surveys, | 
(ii1) drilling by rotary, diamond, percussion or 
other method, or 
(iv) trenching, digging test pits and preliminary 
sampling, 
(c) the cost to the taxpayer of any foreign resource 
property acquired by [the taxpayer], 
(d) subject to section 66.8, the taxpayer’s share of the 
foreign exploration and development expenses in- 
curred after 1971 by a partnership in a fiscal period 


thereof, if at the end of that period the taxpayer was a 
member of the partnership, and 


(e) any annual payment made by the taxpayer for the 
preservation of a foreign resource property, 
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but does not include 


(f) any amount included at any time in the capital cost 
to the taxpayer of any depreciable property of a pre- 
scribed class, 


(g) an expenditure Eiuaed at any time after the com- 
mencement of production from a foreign resource pro- 
perty of the taxpayer in order to evaluate the feasibil- 
ity of a method of recovery of petroleum, natural gas 
or related hydrocarbons from the portion of a natural 
reservoir. to which the foreign resource .property 
relates, 


(h) an expenditure (other than a drilling expense) in- 
curred at any time after the commencement of produc- 
tion froma foreign resource property of the taxpayer 
in order to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from the portion of a natu- 
ral reservoir to. which the foreign resource. property 
relates, 


(i) an expenditure incurred at any time relating to the 
injection of any substance to assist in the recovery of 
petroleum, natural gas or related hydrocarbons from a 
natural reservoir, 


(j) an expenditure that is the cost, or any part of the 
cost, to the taxpayer of any depreciable property of a 
prescribed class that was acquired after December 21, 
2000, 


(k) foreign resource expenses in respect of a country, 
or 


(1) an expenditure made after February 27, 2000 by the 
taxpayer unless the expenditure was made 


(i) pursuant to an agreement in writing made by the 
taxpayer before February 28, 2000, 


(11) for the acquisition of foreign resource property 

by the taxpayer, or 

(iii) for the purpose of 
(A) enhancing the value of foreign resource 
property that the taxpayer owned at the time the 
expenditure, was incurred or that the taxpayer 


had a reasonable expectation of owning after 
that time, or 


(B) assisting in evaluating whether a foreign re- 
source property is to be acquired by the 
taxpayer, 
Related Provisions: 66(4) — Deduction for FEDE; 66,7(2) — Deduc- 
tion to successor corporation; 80(8)(e) — Reduction of FEDE on debt for- 
giveness; 248(1)‘foreign exploration and development expenses” — Defi- 
nition applies to entire Act. 


History: Para. (b) of the definition “foreign exploration and development 
expenses” in subsec. 66(15) amended by 2001, c. 17, subsec. 44(14), ap- 
plicable to expenses incurred after December 21, 2000, other than ex- 
penses incurred pursuant to an agreement in writing made before Decem- 
ber 22, 2000. Para. (b) formerly read: 
(b) any prospecting, exploration or development expense incurred 
by the taxpayer after 1971 in searching for minerals outside Canada, 
Paras. (j) to (1) added to the definition “foreign exploration and develop- 
ment expenses” in subsec. 66(15) by the said c. 17, subsec. 44(15), para. 
(j) applicable after 2000, para. (k) applicable to taxation years that begin 
after 2000, and para. (1) applicable after February 27, 2000. 
The words “but does not include” and paras. (f) to (i), added to the defini- 
tion “foreign exploration and development expenses” in subsec. 66(15) by 
1997, c, 25, subsec, 13(27), applicable to taxation years that end after De- 
cember 5, 1996. 
Interpretation Bulletins: [T-109R2: Unpaid amounts; IT-273R2: Goy- 
ernment assistance — general comments. 


‘foreign resource property” of a taxpayer means any 
property that would be a Canadian resource property of 
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the taxpayer if the definition “Canadian resource pro- 
perty” in this subsection were read as if the references 
therein to “in Canada” were read as references to “outside 
Canada”; 

Related Provisions: 18.1(1)‘right to receive production” —-FRP ex- 
cluded from matchable expenditure rules; 66.7(2.3) — Successor corpora- 
tion rules; 94.1(1)“investment property”’(i) [proposed] — FRP is subject to 
foreign investment entity rules ; 248(1)“foreign resource property” — 
Definition applies to entire Act, and definition of FRP in respect of a 
country. 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments. 


‘joint exploration corporation” means a principal-busi- 
ness corporation that has not at any time since its incorpo- 
ration had: more than 10 shareholders, not including any 
individual holding a share for the sole purpose of, qualify- 
ing as a director; 


Related Provisions: 248(1)‘joint exploration corporation” — Defini- 
tion applies to entire Act. 


Interpretation Bulletins: IT-400: Exploration and development ex- 
penses — meaning of principal-business corporation; IT-273R2: Govern- 
ment assistance — general comments. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“oil or gas well Makan 66(15)(g.I)” — 
former Act] 


[Repealed under 


“original owner” of a Canadian resource property or a 
foreign resource property means a person 


(a) who owned the property. and disposed of it to a 
corporation that acquired it in circumstances in which 
subsection 29(25) of the Income. Tax. Application 
Rules or subsection 66.7(1), (2), (2.3), (3), (4). or (5) 
applies, or would apply if the corporation had contin- 
ued to own the. property, to the corporation in respect 
of the property, and 


(b) who would, but for subsection 66.7(12), (13), 
(13.1) or (17), as the case may be, be‘entitled in com- 
puting that person’s income for a taxation year that 
ends after that person disposed of the property to a de- 
duction under section 29 of the Income Tax Applica- 
tion Rules or subsection (2), (3) or (4), 66.1(2) or (3), 
66.2(2), 66.21(4) or 66.4(2) of this Act in respect of 
expenses described in subparagraph 29(25)(c)() or (11) 
of that Act, Canadian exploration and development ex- 
penses, foreign resource pool expenses, Canadian ex- 
ploration expenses, Canadian development expenses 
or Canadian oil and gas property expenses incurred by 
the person before the person disposed of the property; 
Related 
property. 
History: The definition “original owner’ in subsec. 66(15) amended by 


2001, c. 17, subsec. 44(11), applicable to taxation years that begin after 
2000. The definition formerly read: 


Provisions: — 66.7(10.1) — Amalgamation — partnership 


“original owner” of a Canadian resource property or a foreign re- 
source property means a person 


(a) who owned the property and disposed of it to a corporation 
that acquired it in circumstances in which subsection 29(25) of 
the Income Tax Application Rules or subsection 66.7(1), (2), 
(3), (4) or (5) applies, or would apply if the corporation had 
continued to own the property, to the corporation in respect of 
the property, and 


(b) who would, but for subsection 66.7(12), (13) or (17), as the 
case may be, be entitled in computing that person’s income for 
a taxation year ending after that person disposed of the property 
to a deduction under section 29 of the Income Tax Application 
Rules or subsection (2), (3) or (4), 66.1(2) or (3), 66.2(2) or 
66.4(2) of this Act in respect of expenses described in subpara- 
graph 29(25)(c)(i) or (ii) of that Act, Canadian exploration and 
development expenses, foreign exploration and development 
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expenses, Canadian exploration expenses, Canadian develop- 
ment expenses or Canadian oil and gas property expenses in- 
curred by the person before the person disposed of the property; 


“outlay” made before a particular time by a taxpayer, has 
the meaning assigned to the expression “expense” by this 
subsection; 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-503: Exploration and development shares (archived). 


‘“‘predecessor owner” of a Canadian resource property or 
a foreign resource property means a corporation 


(a) that acquired the property in circumstances in 
which subsection 29(25) of the Income Tax Applica- 
tion Rules or subsection 66.7(1), (2), (2.3), (3), (4) or 
(5) applies, or would apply if the corporation had con- 
tinued to own the property, to the corporation in re- 
spect of the property, 


(b) that disposed of the property to another corporation 
that acquired it in circumstances in which subsection 
29(25) of the Income Tax Application Rules or subsec- 
tion 66.7(1), (2), (2.3), (3), (4) or (5) applies, or would 
apply if the other corporation had continued to own 
the property, to the other corporation in respect of the 
property, and 


(c) that would, but for subsection 66.7(14), (15), 
(15.1) or (17), as the case may be, be entitled in com- 
puting its income for a taxation year ending after it 
disposed of the property to a deduction under subsec- 
tion 29(25) of the Income Tax Application Rules or 
subsection 66.7(1), (2), (2.3), (3), (4) or (5) in respect 
of expenses incurred by an original owner of the 
property; 

History: The definition “predecessor owner” in subsec. 66(15) amended 


by 2001, c. 17, subsec. 44(11), applicable to taxation years that begin after 
2000. The definition formerly read: 


“predecessor owner’ of a Canadian resource property or a foreign 
resource property means a corporation 


(a) that acquired the property in circumstances in which subsec- 
tion 29(25) of the Income Tax Application Rules or subsection 
66.7(1), (2), (3), (4) or (5S) applies, or would apply if the corpo- 
ration had continued to own the property, to the corporation in 
respect of the property, 


(b) that disposed of the property to another corporation that ac- 
quired it in circumstances in which subsection 29(25) of the Jn- 
come Tax Application Rules or subsection 66.7(1), (2), (3), (4) 
or (5) applies, or would apply if the other corporation had con- 
tinued to own the property, to the other corporation in respect of 
the property, and 


(c) that would, but for subsection 66.7(14), (15) or (17), as the 
case may be, be entitled in computing its income for a taxation 
year ending after it disposed of the property to a deduction 
under subsection 29(25) of the Income Tax Application Rules or 
subsection 66.7(1), (2), (3), (4) or (5) in respect of expenses 
incurred by an original owner of the property; 


“principal-business corporation’? means a corporation 
the principal business of which is any of, or a combina- 
tion of, 


(a) the production, refining or marketing of petroleum, 
petroleum products or natural gas, 


(a.1) exploring or drilling for petroleum or natural gas, 
(b) mining or exploring for minerals, 


(c) the processing of mineral ores for the purpose of 
recovering metals or minerals from the ores, 


(d) the processing or marketing of metals or minerals 
that were recovered from mineral ores and that include 
metals or minerals recovered from mineral ores 
processed by the corporation, 
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(e) the fabrication of metals, 


(f) the operation of a pipeline for the transmission of 
oil or gas, 


(f.1) the production or marketing of calcium chloride, 
gypsum, kaolin, sodium chloride or potash, 


(g) the manufacturing of products, where the manufac- 
turing involves the processing of calcium. chloride, 
gypsum, kaolin, sodium chloride or potash, 


(h) the generation of energy using property described 
in Class 43.1 of Schedule II to the Income Tax Regula- 
tions, and 


(i) the development of a Sibets for which it is reasona- 
ble to expect that at least 50% of the capital cost of the 
depreciable property to be used in each project would 
be the capital cost of property described in Class 43.1 
of Schedule II to the Income Tax Regulations, 


or a corporation all or substantially all of the assets of 
which are shares of the capital stock or indebtedness of 
One or more principal-business corporations that are re- 
lated to the corporation (otherwise than because of a right 
referred to in paragraph 251(5)(b)); 


Related Provisions: 66(2) — Expenses of special products corpora- 
tions; 66,1(2) — Deduction for principal-business corporation; 66.1(3) — 
Deduction for corporation that is a principal-business corporation solely 
under paras. (h) and (i); 115(4) — Non-resident’s income from Canadian 
resource property. See additional Related Provisions at end of s. 66. 


History: Paras. (h) and (i) added to the definition “principal-business cor- 
poration” in subsec. 66(15) by 1997, c. 25, subsec. 13(28), applicable after 
December 5, 1996. 


The definition “principal-business corporation” in subsec. 66(15) substi- 
tuted by 1994, c. 21, s. 28, applicable to 1993 ef seq., except that 


(a) a corporation may elect that the amended definition not apply to its 
1993 to 1996 taxation years by so notifying the Minister of National 
Revenue in writing by December 31, 1994; and 


(b) it does not apply to transactions ‘and events that occur before the 
1993 taxation year. 


The definition “principal-business corporation” formerly read: 


“principal-business corporation” means a corporation whose princi- 
pal business is 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, 


(b) mining or exploring for minerals, 


(c) processing mineral ores for the purpose of recovering metals 
therefrom, : 


(d) a combination of 


(i) processing mineral ores for the purpose of recovering 
metals therefrom, and 


(ii) processing metals recovered from the ores so processed, 
(e) fabricating metals, 


(f) operating a pipeline for the transmission of oil or natural gas, 
or 


(g) production or marketing of sodium chloride or potash, or 
whose business includes manufacturing products the manufac- 
turing of which involves processing sodium chloride or potash, 


or a corporation all or substantially all of the assets of which are 
shares of the capital stock of one or more other corporations that are 
related to the corporation (otherwise than by reason of a right re- 
ferred to in paragraph 251(5)(b)) and whose principal business is 
described in any of paragraphs (a) to (g); 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-400: Exploration and development expenses — meaning of 
principal-business corporation. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 
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“production” from a Canadian resource property or a 
foreign resource property means 


(a) petroleum, natural gas and related hydrocarbons 
produced from the property, 


(b) heavy crude oil. produced from the property 
processed to any stage that is not beyond the crude oil 
stage or its equivalent, 


(c) ore (other than iron ore or tar sands) produced from 
the property processed to any stage that is not beyond 
the prime metal stage or its equivalent, 


(d) iron ore produced from the property processed to 
any stage that is not beyond the pellet stage or its 
equivalent, 


(e) tar sands produced from the property processed to 
any stage that is not beyond the crude oil stage or its 
equivalent, and 


(f) any rental or royalty from the property computed 
by reference to the amount or value of the production 
of petroleum, natural gas or related hydrocarbons or 
ore; 


“reserve amount” of a corporation for a taxation year in 
respect of an original owner or predecessor owner of a 
Canadian resource property means the amount determined 
by the formula 


ALB 
where 
A is the total of all amounts that are 


(a) required by subsection 59(2) to be included in 
computing the corporation’s income for the year, 
and 


(b) in respect of a reserve, deducted in computing 
the income of the original owner or predecessor 
owner and deemed by paragraph 87(2)(g) or by vir- 
tue of that paragraph and paragraph 88(1)(e.2) to 
have been deducted by the corporation as a reserve 
in computing its income for a preceding taxation 
year, and 


Bis the total of amounts deducted in computing the cor- 
poration’s income for the year by virtue of subsection 
64(1), (1.1) or (1.2)® in respect of dispositions by the 
original owner or predecessor owner, as the case may 
be; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“selling instrument” in respect of flow-through shares 
means a prospectus, registration statement, offering mem- 
orandum, term sheet or other similar document that de- 
scribes the terms of the offer (including the price and 
number of shares) pursuant to which a corporation offers 
to issue flow-through shares; 


“shareholder corporation” of a joint exploration corpo- 
ration means a corporation that for the period in respect of 
which the expression is being applied 


(a) was a shareholder of the joint exploration corpora- 
tion, and 

(b) made a payment or loan to the joint exploration 
corporation in respect of Canadian exploration and de- 
velopment expenses, a Canadian exploration expense, 
a Canadian development expense or a Canadian oil 
and gas property expense incurred or to be incurred by 
the joint exploration corporation. 


Sie. those subsecs. of R.S.C. 1952, c. 148, as amended. 
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Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“specified foreign exploration and development ex- 
pense” of a taxpayer in respect of a country (other than 
Canada) means an amount that is included in the tax- 
payer’s foreign exploration and development expenses 
and that is 


(a) a drilling or exploration expense, including any 
general geological or geophysical expense, incurred 
by the taxpayer on or in respect of exploring or drill- 
ing for petroleum or natural gas in that country, 


(a.l) an expense incurred by the taxpayer after De- 
cember 21, 2000 (otherwise than pursuant to an agree- 
ment in writing made before December 22, 2000) for 
the purpose of determining the existence, location, ex- 
tent or quality of a mineral resource in that country, 
including any expense incurred in the course of 


(i) prospecting, 
(ii) carrying out geological, geophysical or geo- 
chemical surveys, 


(ii) drilling by rotary, diamond, percussion or 
other methods, or 


(iv) trenching, digging test pits and preliminary 
sampling, 
(b) a prospecting, exploration or development expense 
incurred by the taxpayer before December 22, 2000 
(or after December 21, 2000 pursuant to an agreement 
in writing made before December 22, 2000) in search- 
ing for minerals in that country, 


(c) the cost to the taxpayer of the taxpayer’s foreign 
resource property in respect of that country, 


(d) an annual payment made by the taxpayer in a taxa- 
tion year of the taxpayer for the preservation of a for- 
eign resource property in respect of that country, 


(e) an amount deemed by subsection 21(2) or (4) to be 
a foreign exploration and development expense in- 
curred by the taxpayer, to the extent that it can reason- 
ably be considered to relate to an amount that, without 
reference to this paragraph and paragraph (f), would 
be a specified foreign exploration and development 
expense in respect of that country, or 


(f) subject to section 66.8, the taxpayer’s share of the 
specified foreign exploration and development ex- 
penses of a partnership incurred in respect of that 
country in a fiscal period of the partnership if, at the 
end of that period, the taxpayer was a member of the 
partnership. 

Related Provisions: 66(4.1), (4.2) — Country-by-country allocation of 

specified FEDE; 248(1)‘‘foreign resource property” — Meaning of foreign 

resource property in respect of a country. 

History: The definition “specified foreign exploration and development 


expense” added to subsec. 66(15) by 2001, c. 17, subsec. 44(16), applica- 
ble after 1994. 


(15.1) Other definitions — The definitions in subsec- 
tions 66.1(6), 66.2(5), 66.21(1), 66.4(5) and 66.5(2) apply 
in this section. 


History: Subsec. 66(15.1) amended by 2001, c. 17, subsec. 44(17), appli- 
cable after 2000. Subsec. 66(15.1) formerly read: 


(15.1) Application of subsecs. 66.1(6), 66.2(5), 66.4(5) and 
66.5(2) — The definitions in subsections 66.1(6), 66.2(5), 66.4(5) 
and 66.5(2) apply to this section. 
Origin of subsec. 66(15.1): R.S.C. 1985, c. 1 (Sth Supp.). Formerly 
contained in the opening words to 66.1(6), 66.2(5), 66.4(5) and 66.5(2). 


S. 66(16) 


(16) Partnerships — For the purposes of subsections 
(12.6) to (12. 73), the definitions “assistance” and “‘flow- 
through share” in subsection (15) and subsections (18), 
(19) and 66.3(3) and (4), a partnership 1 is deemed to be a 
person and its taxation year is deemed to be its fiscal 
period. 


History: Subsec. 66(16) amended by 1997, c. 25, subsec. 13(29), applica- 
ble to fiscal periods that end after 1995. Subsec. (16) formerly read: 


(16) For the purposes of subsections (12.6) to (12.66), the defini- 
tions “‘assistance” and “flow-through share” in subsection (15) and 
subsections: (18), (19) and 66.3(3) and (4); a partnership shall be 
deemed to be a person and its taxation year shall be deemed to be its 
fiscal period. 


Subsec. 66(16) amended to add reference to subsecs. (18) and (19) by 
1994, c. 7, Sch. II (1991, c. 49), subsec. poll ld), applicable to fiscal peri- 
ods ending after February 1986. 


(17) Non-arm’s length partnerships — For the pur- 
pose of paragraph (12.66)(d), a partnership and a corpora- 
tion are, at all times in a calendar year, 


(a) deemed not to deal with each other at arm’s length, 
if : 
(i) an expense is deemed by subsection (12. 61) to 
be incurred by the partnership, 


(11) the expense would, if this Act were read with- 
out reference to paragraph (12.61)(b), be incurred 
in the calendar year by the corporation, and 


(iii) a share of the expense is included, because of 
paragraph (h) of the definition “Canadian explora- 
tion expense” in subsection 66.1(6), in the Cana- 
dian exploration expense of the corporation or of a 
member of the partnership with whom the corpora- 
tion, at any time in that calendar year, does not deal 
-at arm’s length; and 


(b) deemed to-deal with each other at 'arm’s length, in 
any other case. 


History: Subsec. 66(17) amended by 2003, c. 28, subsec. 4(4), applicable 
to expenses incurred after 1996, other than expenses incurred in January or 
February 1997 in respect of an agreement that was made in 1995. The 
subsec. formerly read: 


(17) Where an expense would, but for paragraph (12.61)(b), be in- 
curred during the first 60 days of a calendar year by a corporation 
and the expense is deemed by subsection (12.61) to be incurred by a 
partnership, the partnership and the corporation shall be deemed not 
to.deal with each other at arm’s length throughout that period for 
the purposes of paragraph (12.66)(d) only where a share of the ex- 
pense of the partnership is included because of paragraph (h) of the 
definition “Canadian exploration expense” in subsection 66.1(6) in 
the Canadian exploration expense of the corporation or a member of 
the partnership with whom: the corporation does not deal at arm’s 
length at any time during that period. 


Subsec. 66(17) amended by 1994, c. 7, Sch. Il (1991; c. 49), subsec: 
38(11), applicable to fiscal periods ending after February 1986. Subsec. 
66(17) formerly read: 


(17) For the purpose of paragraph (12.66)(d), where an expense in- 
curred during a period by a corporation that is, but for this. subsec- 
tion, deemed by subsection (12.61) to be incurred by a partnership 
is attributable directly or indirectly to a member of the partnership 
who does not deal with the corporation at arm’s length, the partner- 
ship and the corporation shall be deemed not to deal with each other 
at arm’s length during the period. 


(18) Members of partnerships — For the purposes of 
this section, subsection 21(2), sections 59.1 and 66.1 to 
66.7, paragraph (d) of the definition “investment ex- 
pense” in subsection 110.6(1) and the descriptions of C 
and D in subsection 211.91(1), where a person’s share of 
an outlay or expense made or incurred by a partnership in 
a fiscal period of the partnership is included in respect of 
the person under paragraph (d) of the definition “foreign 
exploration and development expenses” in subsection 


Income Tax Act, Part J, Division B 


(15), paragraph (h) of the definition “Canadian explora’ 
tion expense” in subsection 66.1(6), paragraph (f) of the 
definition “Canadian development expense” in subsection 


| 66.2(5), paragraph (e) of the definition “foreign resource 


expense” in subsection 66.21(1) or paragraph (b) of the 
definition “Canadian oil and gas’ property expense” in 
subsection 66.4(5), the portion of the outlay or expense so 
included is deemed, except for the purposes of applying 
the definitions “foreign exploration and development ex- 
penses”, “Canadian exploration expense’, “Canadian de- 
velopment expense”, ‘foreign resource expense”’ and 
“Canadian.oil and gas property expense” in respect of the 
person, to be made or incurred by the.person at the end of 
that fiscal period. 

Related Provisions: 6(16) — Partnership deemed to be a person; 
66.1(7) — i 
Abaiian development expense — share of partner; 66.4(6) — Canadian 
oil and gas property expense — share of partner; 96(1)(d) — Partner- 
ships -—no_ deduction, at partnership evel; 127(9)“investment tax 
credit’(a.2), 127(9)“flow-through mining expenditure” — Investment tax 
credit. 


History: Subsec. 66(18) amended by 2001, c. 17, subsec. 44(18), applica- 
ble to fiscal periods that begin after 2000. Subsec. 66(18) formerly read: 


(18) For the purposes of this section, subsection 21(2), sections 59.1 
and 66.1 to'66.7, paragraph (d) of the definition “investment ex-  ° 
pense” in subsection 110.6(1) and the descriptions of C and D in 
subsection 211.91(1), where a person’s share of an outlay or ex- 
pense made or incurred by a partnership in a fiscal period of the 
partnership is included in respect of the person under paragraph (d) 
of the definition “foreign exploration and development expenses” in 
subsection (15), paragraph (h) of the definition “Canadian explora-— 
tion expense” in subsection 66.1(6), paragraph (f) of the definition 
“Canadian development expense” in subsection 66.2(5) or para- 
graph (b) of the definition “Canadian oil and gas property expense” 
in subsection 66.4(5), the portion of the outlay or expense so in- 
cluded is deemed, except for the purposes of applying the defini- 
tions “foreign exploration and development expenses’, “Canadian 
exploration expense”, “Canadian development expense” and “Cana- 
dian oil and gas property expense” in respect of the person, to be 
made or incurred by the person at the end of that fiscal period. 


Subsec. 66(18) amended by 1997, c. 25, subsec. 13(30), applicable to fis- 
cal periods that end after 1996. Subsec. (18) formerly read: 


(18) For the purposes of this section, subsection 21(2), sections 59.1 
and 66.1 to 66.7 and paragraph (d) of the definition “investment ex- 
pense” in subsection 110.6(1), where a person’s share of an outlay 
or expense incurred by a partnership in a fiscal period thereof is 
included in respect of the person under paragraph (d) of the defini- 
tion “foreign exploration and development expenses” in subsection 
(15), paragraph (h) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), paragraph (f) of the definition “Cana- 
dian development expense” in subsection 66.2(5).or paragraph: (b) 
of the definition “Canadian oil and gas property expense” in subsec- 
tion 66.4(5), the portion of the outlay or expense so included shall 

_ be deemed, except for the purposes of applying the definitions. “for- 
eign exploration and. development expenses”, “Canadian explora- 
tion expense”, “Canadian development expense” and “Canadian oil 
and gas property expense” in respect of the person, to be made or 
incurred by the person at the end of that fiscal period. 


Subsec. 66(18) added by 1991, c.49, subsec. 38(12) applicable to Hs 
periods ending after February 1986. 


(19) Renunciation by corporate partner, etc. — A 
corporation is not entitled to renounce under subsection 
(12.6), (12.601) or (12.62) to a person a specified amount 
in respect of the corporation where the corporation would 
not be entitled to so renounce the specified amount if 


(a) the expression “end of that fiscal period” in sub- 
section (18) were read as “time the outlay or expense 
was made or incurred by the partnership”; and 


(b) the expression “on the effective date of the renun- 
ciation” in each of paragraphs (12.61)(a) and 
(12.63)(a) were read as “at the earliest time that any 
part of such expense was incurred by the corporation”. 
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Related Provisions: 66(16)— Partnership deemed to be a person; 
66(20) — Meaning of “specified amount”. 


History: Subsec. 66(19) amended by 1997, c: 25; subsec. 13(31), applica- 


ble to renunciations made after 1998. Subsec. (19).formerly read: 


(19) Renunciation by member of partnership, etc. — Notwith- 
standing subsections (12.6), (12.601), (12. wo and (12.64), where at 
any time a corporation 


(a) would, but for this subsection, be entitled to renounce under 
subsection (12.6), (12.601), (12.62) or (12.64) to another person 
(i) all or part of the corporation’s share of an outlay or ex- 
pense made or incurred by a partnership of which the cor- 
poration is a member or former member at that time, or 
(ii) all or part of an amount renounced to’ the corporation 
under subsection (12.6), (12.601), (12.62) or (12.64), and 
(b) would not be entitled to so renounce the amount described 
in subparagraph (a)(i) or (ii) to the other person if 
_ (i) the expression “end of that fiscal period” in subsection 
(18) were read as “time the outlay or expense was made or 
incurred by the partnership”, and 
(ii) the expression ‘on the effective date of the renuncia- 
tion” in each of paragraphs (12.61)(a), (12.63)(a) and 
(12.65)(a) were read as “at the earliest time that any part of 
such expense was incurred by the corporation”, 
the corporation is not entitled to renounce that amount under sub- 
section (12.6), (12.601), (12.62) or ae 64), as the case may be, at 
that time to the other person. 
Subsec. 66(19) amended by 1994, c. 8, subsec. 5(19), applicable to renun- 
ciations of outlays or expenses made or incurred after December 2, 1992. 
Subsec. (19) formerly read: 
(19) Notwithstanding subsections (12.6), (12.62) and (12.64), where 
at any time a corporation 


(a) would, but for this subsection, be entitled to renounce 
(i) all or part of its share. of an outlay or expense made or 


incurred by a partnership of which the corporation is a 
member or former member at that time, or 


(11) all or part of an amount renounced to the corporation 
under subsection (12.6), (12.62) or (12.64), 


under subsection (12.6), (12.62) or (12.64) to another person, 
and 
(b) would, if 
(i) the expression “end of that fiscal period” in subsection 
(18) were read as “time the outlay, or expense was made or 
incurred. by the partnership”, and. 
(i1) the expression “on the effective date of the renuncia- 
tion” in each of paragraphs (12.61)(a), (12.63)(a) and 
(12.65)(a) were read as “at the earliest time that any part of 
such expense was incurred by the corporation’, 
not be entitled to so renounce the amount described in subpara- 
graph (a)(i) or (ii) to the other person, 
the corporation is not entitled to renounce that amount under sub- 
section (12.6), (12.62) or (12.64), as the case may be, at that time to 
the other person. 
Subsec. 66(19) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 38(12) 
applicable to renunciations of outlays or expenses made or incurred after 
July 13, 1990, other than such outlays or expenses made or incurred pursu- 
ant to an agreement in writing entered into before July 14, 1990. 


(20) Specified amount — For the purpose of subsec- 
tion (19), a specified amount in respect of a corporation is 
an amount that represents 


(a) all or part of the corporation’s share of an outlay or 
expense made or incurred by a partnership of which 
the corporation is a member or former member; or 


(b) all or part of an amount renounced to the corpora- 
tion under subsection (12.6), (12.601) or (12.62). 


History: Subsec. 66(20) added by 1997, c. 25, subsec. 13(31), applicable 
to renunciations made after 1998. 

Related Provisions [s. 66]: 35(1)(e) — Prospectors and grubstakers; 
66.1(6), 66.2(5), 66.4(5) — Definitions; 66.7 — Successor — rules; 
66.8(1) — Resource expenses of limited partner; 87(1.2) — Amalgama- 
tions — new corporation deemed continuation of predecessor; 88(1.5) — 


S. 66.1(1) 


Winding-up — parent deemed continuation of subsidiary; 127.52(1)(e) — 
Addition to adjusted taxable income for minimum tax purposes; 209 — 
Tax on carved-out income. 


Selected Cases [s. 66]: Petro-Canada v. R., [2003] 2 C.T.C. 2087 
(TCC) (Transferred CEE improperly valued and not used by taxpayer). 

Definitions [s. 66]: “acquired” — 256(7)-(9); 
54, 248(1); 
66(14.3); 
“amount” 


“adjusted, cost base” — 
“adjusted, cumulative Canadian development expense” — 
“affiliated” — 66(11.5),.,251.1;, “agreed. portion” — 66(15); 
— 248(1); “arm’s length” — 66(17), 251(1); “ 
248(1); “assistance” — 66(15), 79(4), 125.4(5), 248(16), (16.1), (18), 
(18.1); “associated” — 256; “beneficially interested” — 248(25); “busi- 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Can- 
ada” — 255, Interpretation Act 8(2.1), (2.2); “Canadian corporation” — 
89(1), 248(1); “Canadian development expense” — 66.2(5), 248(1); “Ca- 
nadian exploration and development expenses” — 66(15), 248(1); ““Cana- 
dian, exploration, expense” — 66.1(6), 248(1); “Canadian oil and gas pro- 
perty expense” — 66.4(5), 248(1); “Canadian resource property” — 
66(15), 248(1); “capital gain” — 39(1), 248(1); “capital property” — 54, 
248(1); “control” — 256(6)—(9); “corporation” — 248(1), Interpretation 
Act 35(1); “cumulative Canadian development expense” — 66(15.1), 


« X6 


“cumulative Canadian ,oil and gas property expense” — 66(15.1), 66.4; 
“cumulative foreign resource expense” — 66.21(1); “cumulative offset ac- 
count” — 66(15.1), 66.5(2); “depreciable property” — 13(21), 248(1); 
“disposition” — 54, 66.4(5), 248(1); “drilling or exploration expense”, 
“expense” — 66(15); “fiscal period” — 66(16), 249(2), 249.1; “‘flow- 
through share” — 66(15); “foreign exploration and development ex- 
penses” — 66(15), 248(1); “foreign resource expense” — 66.21(1), 
248(1);\“foreign resource pool expense” — 248(1); “foreign resource pro- 
perty” — 66(15),; '248(1); “global foreign resource limit” — 66.21(1); 
“Her Majesty” — Interpretation Act 35(1); “individual” —248(1); “in re- 
spect of that country” — 248(1)“foreign resource property”; “joint explo- 


ration corporation” — 66(15); “majority interest partner”, “mineral”, 
“mineral resource”, “Minister”, “oil or gas well” — 248(1); “original 
owner’ ,.>“ ; “person” — 66(16), 248(1);. “predecessor 


owner” —.66(15);. “prescribed” — 248(1);. “principal-business corpora- 
tion”, “production” — 66(15); “prohibited relationship” — 66(12.671); 
“property” — 248(1); “related” — 66(11.5), 251(2); “reserve amount” — 
66(15); “resident in Canada” — 94(3)(a)(vii), 250; “restricted.expense” — 
66(15.1),  66.1(6); “selling instrument” — “share”, “‘share- 
holder” — 248(1); “shareholder corporation” — 66(15); “specified 
amount” — 66(20); “specified foreign exploration and development ex- 
pense” — 66(15); “specified purpose” — 66(15.1), 66.1(6); “tar sands” — 


2481) ove “taxable capital em- 
ployed in Canada” — 66(12.6012); “taxation year” — 66(16), 249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


[.T. Application Rules [s. 66]: 29, 30. 


66.1 [Canadian exploration expenses] — (1) 
Amount to be included in income — There shall be 
included in computing the amount referred to in para- 
graph 59(3.2)(b) in respect: of a taxpayer for a taxation 
year the amount, if any, by which 


(a) the total of all amounts referred to in the descrip- 
tions of F to M in the definition “cumulative Canadian 
exploration expense” in subsection (6) that are de- 
ducted in computing the taxpayer’s cumulative Cana- 
dian exploration expense at the end of the year 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to 
E.1 in the definition “cumulative Canadian exploration 
expense” in subsection (6) that are included in com- 
puting the taxpayer’s cumulative Canadian exploration 
expense at the end of the year, and 


(c) the total determined under subparagraph 

66.7(12.1)(a)(i) in respect of the taxpayer for the year. 
Related Provisions: 59(3.2)(b) — Income inclusion; 66.7(1) — Suc- 
cessor of Canadian exploration and development expenses; 87(1.3) — 
Amalgamations — shareholder corporation. See additional Related Provi- 
sions at end of s. 66.1. 
History: Subsec. 66.1(1) substituted by 1994, c. 7, Sch. IT (1991, c. 49), 
subsec. 39(1), applicable to taxation years ending after February 17, 1987, 
except that with respect to such taxation years beginning before February 
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18, 1987, the reference to “E.1” in para. (b) shall be read as “D”. Subsec. 
(1) formerly read: 


66.1 (1) A taxpayer shall include, in computing the amount referred 
to in paragraph 59(3.2)(b), the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of F to 
M in the definition “cumulative Canadian exploration expense” 
in subsection (6) that would be taken into account in computing 
the taxpayer's cumulative Canadian exploration expense at the 
end of the year 

exceeds 


(b) the total of all amounts referred to in the descriptions of A 
to D in the definition referred to in paragraph (a) that would be 
taken into account in computing the taxpayer’s cumulative Ca- 
nadian exploration expense at the end of the year. 


(2) Deduction for certain principal-business cor- 
porations — In computing the income for a taxation 
year of a principal-business corporation (other than a cor- 
poration that would not be a principal-business corpora- 
tion if the definition “principal-business corporation” in 
subsection 66(15) were read without reference to 
paragraphs (h) and (1) of that definition), there may be de- 
ducted any amount that the corporation claims not ex- 
ceeding the lesser of 


(a) the total of 


(i) the amount, if any, by which its cumulative Ca- 
nadian exploration expense at the end of the year 
exceeds the amount, if any, designated by it for the 
year under subsection 66(14.1), and 


(ii) the amount, if any, by which 
(A) the total determined under subparagraph 


66.7(12.1)(a)(i) in respect of the corporation for 
the year 


exceeds 


(B) the amount that would be determined under 
subsection (1) in respect of the corporation for 
the year, if that subsection were read without 
reference to paragraph (c) thereof, and 


(b) the amount, if any, by which 


(1) the amount that would be its income for the year 
if no deduction (other than a prescribed deduction) 
were allowed under this subsection or section 65 


exceeds 


(ii) the total of all amounts each of which is an 
amount deducted by the corporation under section 
112 or 113 in computing its taxable income for the 
year. 


Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 
65 — Allowance for oil or gas well, mine or timber limit; 66 — Explora- 
tion and development expenses; 66.1(3) —- Deduction for other taxpayers; 
66.7(1) — Successor of Canadian exploration and development expenses; 
127.52(1)(e) — Add-back of deduction for minimum tax purposes; 209 
Tax on carved-out income. See additional Related Provisions at end of s. 
66.1. 


History: The opening words of subsec. 66.1(2) amended by 1997, c. 25, 
subsec. 14(1), applicable to taxation years that end after December 5, 
1996. The opening words formerly read: 


(2) Deduction for principal-business corporation — In comput- 
ing the income of a principal-business corporation for a taxation 
year, there may be deducted any amount that the corporation claims 
not exceeding the lesser of 


Subsec. 66.1(2) amended by 1994, c. 8, subsec. 6(1), applicable to taxation 
years ending after December 2, 1992. Subsec. (2) formerly read: 


(2) In computing its income for a taxation year, a taxpayer that is a 
principal-business corporation 


(a) shall deduct an amount equal to the lesser of 


(i) the amount, if any by which its cumulative Canadian ex- 
ploration expense at the end of the year exceeds the 


Income Tax Act, Part I, Division B 


amount, if any, designated by it for the year under subsec- 
tion 66(14.1), and 


(ii) its income for the year (computed without reference to 
subsection 59(3.3)) if no deduction (other than a prescribed 
deduction) were allowed under this subsection or section 65 
minus the deductions allowed for the year by sections 112 
and 113; and 


(b) may deduct such amount as it claims not exceeding the total 
of 


(i) the lesser of 
(A) the amount, if any, by which 
(I) the total determined under subparagraph 


66.7(12.1)(a)(i) in respect of the taxpayer for the 
year 


exceeds 


(II) the amount that would, but for paragraph 
(1)(c), be the amount determined under subsection 
(1) in respect of the taxpayer for the year, and 


(B) the amount, if any, by which 


(1) the amount, if any, determined under subpara- 
graph (a)(ii) in respect of the taxpayer for the year 


exceeds 


(II) the amount, if any, deducted under paragraph 
(a) by the taxpayer for the year, and 


(ii) the least of 


(A) the total of amounts included under subsection 
59(3.3) in computing its income for the year, 


(B) the total of 


(1) the amount, if any, by which the amount deter- 
mined under subparagraph (a)(i) in respect of the 
taxpayer for the year exceeds the amount deter- 
mined under subparagraph (a)(i1) in respect of the 
taxpayer for the year, and 


(II) the amount, if any, by which the amount deter- 
mined under clause (i)(A) in respect of the tax- 
payer for the year exceeds the amount determined 
under clause (i)(B) in respect of the taxpayer for 
the year, and 


(C) the amount that would be determined under subpar- 
agraph (a)(ii) in respect of the taxpayer for the year if 
that subparagraph were read without reference to the 
expression “(computed without reference to subsection 
59(3.3))”: 


Para. 66.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
39(2), applicable to taxation years ending after February 17, 1987. Para. 
(b) formerly read: 


(b) may deduct such amount as it may claim not exceeding the least 
of 


(i) the total of amounts required to be included in computing its 
income for the year by virtue of subsection 59(3.3), 


(ii) the amount, if any, by which the amount described in sub- 
paragraph (a)(i) exceeds the amount described in subparagraph 
(a)(ii), and 


(iii) the amount that would be determined under subparagraph 
(a)(ii) if that subparagraph were read without reference to 
“(computed without reference to subsection 59(3.3))”. 


Regulations: 1213 (prescribed deduction). 


Interpretation Bulletins: IT-400: Exploration and development ex- 
penses — meaning of principal-business corporation. 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


(3) Expenses of other taxpayer — In computing the 
income for a taxation year of a taxpayer that is not a prin- 
cipal-business corporation, or that is a corporation that 
would not be a principal-business corporation if the defi- 
nition “principal-business corporation” in subsection 
66(15) were read without reference to paragraphs (h) and 
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(i) of that definition, there may be deducted such amount 
as the taxpayer claims not exceeding the total of 


(a) the amount, if any, by which the taxpayer’s cumu- 
lative Canadian exploration expense at the end of the 
year exceeds the amount, if any, designated by the tax- 
payer for the year under subsection 66(14.1), and 


(b) the amount, if any, by which 


(i) the total. determined under subparagraph 
66.7(12.1)(a)() in respect of the taxpayer for the 
year 


exceeds 


(ii) the amount that would, but for paragraph (1)(c), 
be the amount determined under subsection (1) in 
respect of the taxpayer for the year. 
Related Provisions: 66.1(2) — Deduction for principal-business corpo- 
ration; 110.6(1)“investment expense’’(d) — effect of claim under 66.1(3) 
on capital gains exemption; 127.52(1)(e)— Add-back of deduction for 


minimum tax purposes. See additional Related Provisions at end of s. 
66.1. 


History: The opening words of subsec. 66.1(3) amended by 1997, c. 25, 
subsec. 14(2); applicable to taxation years that end after December 5, 
1996. The opening words formerly read: 


(3) In computing the income of a taxpayer (other than a principal- 
business corporation) for a taxation year, there may be deducted 
such amount as the taxpayer claims not exceeding the total of 


Subsec. 66:1(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
39(3), applicable to taxation years ending after February 17, 1987. Subsec. 
(3), formerly read: 


(3) A taxpayer other than a principal-business corporation may de- 
duct, in computing the taxpayer’s income for a taxation year, such 
amount as the taxpayer may claim not exceeding the amount, if any, 
by which the taxpayer’s cumulative Canadian exploration expense 
at the end of the year exceeds the amount, if any, designated by the 
taxpayer for the year under subsection 66(14.1). 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


(4), (5) [Repealed under former Act] 
(6) Definitions — In this section, 


“Canadian exploration expense” of a taxpayer means 
any expense incurred after May 6, 1974 that is 


(a) any expense including a geological, geophysical or 
geochemical expense incurred by the taxpayer (other 
than an expense incurred in drilling or completing an 
oil or gas well or in building a temporary access road 
to, or preparing a site in respect of, any such well) for 
the purpose of determining the existence, location, ex- 
tent or quality of an accumulation of petroleum or nat- 
ural gas (other than a mineral resource) in Canada, 


(b) any expense (other than an expense incurred in 
drilling or completing an oil or gas well or in building 
a temporary access road to, or preparing a site in re- 
spect of, any such well) incurred by the taxpayer after 
March, 1985 for the purpose of bringing a natural ac- 
cumulation of petroleum or natural gas (other than a 
mineral resource) in Canada into production and in- 
curred prior to the commencement of the production 
(other than the production from an oil or gas well) in 
reasonable commercial quantities from such accumu- 
lation, including 


(i) clearing, removing overburden and stripping, 
and 

(ii) sinking a shaft or constructing an adit or other 
underground entry, 


(c) any expense incurred before April, 1987 in drilling 
or completing an oil or gas well in Canada or in build- 
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ing a temporary access road to, or preparing a site in 
respect of, any such well, 


(i) incurred by the taxpayer in the year, or 


(ii) incurred by the taxpayer in any previous year 
and included by the taxpayer in computing the tax- 
payer’s Canadian development expense for a previ- 
ous taxation year, 


if, within six months. after the end of. the year, the 
drilling of the well is completed and 


(111) it is determined that the well is the first well 
capable of production in commercial quantities 
from an accumulation of petroleum or natural gas 
(other than a mineral resource) not previously 
known to exist, or 


(iv) it is reasonable to expect that the well will not 
come into production in commercial quantities 
within twelve months of its completion, 


(d) any expense incurred by the taxpayer after March, 
1987 and in a taxation year of the taxpayer in drilling 
or completing an oil or gas well in Canada or in build- 
ing a temporary access road to, or preparing a site in 
respect of, any such well if 


(i) the drilling or completing of the well resulted in 
the discovery that a natural underground reservoir 
contains petroleum or natural gas, where 


(A) before the time of the discovery, no person 
or partnership had discovered that the reservoir 
contained either petroleum or natural gas, and 


(B) the discovery occurred: at any time before 
six months after the end of the year, 


(11) the well is abandoned in the year or within six 
months after the end of the year without ever. hav- 
ing. produced otherwise than. for specified 
purposes, 

(iii) the period of 24 months commencing on the 
day of completion of the drilling of the well ends in 
the year, the expense was incurred within that pe- 
riod and in the year and the well has not within that 
period produced otherwise than for specified pur- 
poses, or 


(iv) there has been filed with the Minister, on or 
before the day that is 6 months after the end of the 
taxation year of the taxpayer in which the drilling 
of the well was commenced, a certificate issued by 
the Minister of Natural Resources certifying that, 
on the basis of evidence submitted to that Minister, 
that Minister is satisfied that 


(A) the total of expenses incurred and to be in- 
curred in drilling and completing the well, in 
building a temporary access road to the well 
and in preparing the site in respect of the well 
will exceed $5,000,000, and 


(B) the well will not produce, otherwise than 
for a specified purpose, within the period of 24 
months commencing on the day on which the 
drilling of the well is completed, 


(e) any expense deemed by subsection (9) to be a Ca- 
nadian exploration expense incurred by the taxpayer, 


(f) any expense incurred by the taxpayer (other than an 
expense incurred in drilling or completing an oil or 
gas well or in building a temporary access road to, or 
preparing a site in respect of, any such well) for the 
purpose of determining the existence, location, extent 
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or quality of a mineral resource in Canada including 
any expense incurred in the course of 


(1) prospecting, 


(ii) carrying out geological, Nee fe or geo- | 


chemical surveys, 


(ii) drilling by rotary, diamond, percussion or 
other methods, or 


(iv) trenching, digging test pits and pre np unaey 
sampling, 


but not including 
(v) any Canadian development expense, or 


(vi) any expense that may reasonably be  consid- 
ered to be related to a mine that has come into pro- 
duction in reasonable commercial quantities or to 
be related to a potential or actual extension thereof, 


(g) any expense incurred by the taxpayer after Novem- 
ber 16, 1978 for the purpose of bringing a new mine in 
a mineral resource in Canada into production in rea- 
sonable commercial quantities and incurred before the 
new mine comes into production in such quantities, in- 
cluding an expense for clearing, removing overburden, 
stripping, sinking a mine shaft or constructing an adit 
or other underground entry, 


(g.1) any Canadian renewable and conservation ex- 
pense incurred by the taxpayer, 


(h) subject to section 66.8, the taxpayer’s share of any 
expense referred to in any of paragraphs (a) to (d) and 
(f) to (g.1) incurred by a partnership in a fiscal period 
thereof, if at the end of the period the taxpayer is a 
member of the partnership, or 


(i) any expense referred to in any of paragraphs (a) to 
(g) incurred by the taxpayer pursuant to an agreement 
in writing with a corporation, entered into before 
1987, under which the taxpayer incurred the expense 
solely as consideration for shares, other than pre- 
scribed shares, of the: capital stock of the corporation 
issued to the taxpayer or any interest in such shares or 
right thereto, 


but, for greater certainty, shall not include 


(j) any consideration given by the taxpayer for any 
share or any interest therein or right thereto, except as 
provided by paragraph (i), 


(k) any expense described in paragraph (i) incurred by 
any other taxpayer to the extent that the expense was, 


(i) by virtue. of that paragraph, a Canadian explora- 
tion expense of that other taxpayer, 


(i1) by virtue of paragraph (g) of the definition “Ca- 
nadian development expense” in __ subsection 
66.2(5), a Canadian development expense of that 
other taxpayer, or 


(111) by virtue of paragraph (c) of the definition 
“Canadian oil and gas property expense” in subsec- 
tion 66.4(5), a Canadian oil and gas property ex- 
pense of that other taxpayer, 


(k.1) an expense that is the cost, or any part of the 
cost, to the taxpayer of any depreciable property of a 
prescribed class that was acquired after 1987, 


(k.2).any portion of any expense that may reasonably 
be considered to haye resulted in revenue earned by a 
taxpayer if 
(i) the expense is otherwise described by subpara- 
graph (f)(i), (111) or (iv) and the revenue is earned 


Income Tax Act, Part I, 


Division B 


before a new mine of the taxpayer in: the mineral 
resource referred to in paragraph (f) comes: into 
production in reasonable commercial quantities, or 


(ii) the expense’ is otherwise described by para- 
graph (g) and the revenue is earned before the new 
mine referred to in that paragraph comes into pro- 
duction in reasonable commercial quantities, © 


(1) any amount (other than a Canadian renewable and 
conservation expense) included at any time in the cap- 
ital cost to the taxpayer of any depreciable property of 
a prescribed class, 


(m) an expenditure incurred at any time after the com- 
mencement of production from a Canadian resource 
property of the taxpayer in order to evaluate the feasi- 
bility of a.method of recovery of, or to assist.in. the 
recovery of, petroleum, natural gas or related hydro- 
carbons from the portion of a natural reservoir to 
which the Canadian resource property relates, 


(n) an expenditure incurred at any time relating to the 
injection of any substance to assist in the recovery. of 
petroleum, natural gas or related hydrocarbons from a 
natural reservoir, or 


(o) the taxpayer’s share of any consideration, expense, 
cost or expenditure referred to in any of paragraphs (J) 
to (n) given or incurred by a partnership, 


but any assistance that a taxpayer has received or is enti- 
tled to receive after May 25, 1976 in respect of or related 
to the taxpayer’s Canadian exploration expense shall not 
reduce the amount of any of the expenses described in 
any of paragraphs (a) to (i); 


Related Provisions: 13(7.5)— Depreciable property treatment for 
costs associated with building roads and similar. projects; 13(34),. Reg. 
1102(1)(a) — Depreciable property takes priority over resource property; 
66.1(8) — Expenses in first 60 days of year; 66.1(9)(a) — Past CDE 
deemed to be CEE; 66.1(10)'— Certificate ceasing to be valid; 66:2(2) — 
Deduction — Canadian development expenses; 66.3 — Exploration and 
development shares; 127(9)“flow-through mining expenditure, 127(9)“in- 
vestment tax credit’(a.2), (a.3), 127(9)“pre-production mining expendi- 
ture” — Investment tax credit; 248(1)“Canadian exploration expense” — 
Definition applies to entire Act; 248(16), (16.1) —-GST or QST input tax 
credit/refund and rebate deemed to be assistance;.248(18), (18.1) — GST 
or QST — repayment of input tax credit or refund; Interpretation Act 
8(2.1), (2.2) — Application to exclusive economic zone and continental 
shelf. See additional Related Provisions and Definitions’at end of s. 66.1. 


History: Para. (k.2) of the definition “Canadian exploration expense” ad- 
ded by 2003, c. 28, subsec. 5(2), applicable to expenses incurred after June 
9, 2003. 


Para. (g) of the definition “Canadian exploration expense” amended by the 
said c. 28, subsec. 5(1), applicable to expenses incurred after May 9, 1985. 
The para. formerly read: 


(g) any expense incurred by the taxpayer after November 16, 1978 
for the purpose of bringing a new mine in a mineral resource in 
Canada into production in reasonable commercial quantities and in- 
curred before the coming into production of the new mine, 
including 


(i) clearing, removing overburden and stripping, and 


(ii) sinking a mine shaft, constructing an adit or Ae Lala 
ground entry, 


Subpara. (d)(i) of the definition “Canadian exploration expense” amended 
by 2001, c. 17, subsec. 45(1), applicable to expenses incurred after March 
1987. Subpara. (d)(i) formerly read: 


(1) the well resulted in the discovery of a natural accumulation of 
petroleum or natural gas and the discovery occurred at any time 
before six months after the end of the year, 


Para. (k.1) added to the definition “Canadian exploration ORDOUSES Wicd the 
said c. 17, subsec. 45(2), applicable to 1988 et seq. 
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Para. (g.1) added to the definition “Canadian exploration expense” in sub- 
sec. 66.1(6), and para. (h) amended, by 1997, c. 25, subsec. 14(3), applica- 
ble after December 5, 1996. Para. (h) formerly read: 


(h) subject to section 66.8, the taxpayer’s share of any expense re- 
ferred to in any of paragraphs (a), (b), (c), (d), (f) and (g) incurred 
by a partnership in a fiscal period thereof, if at the end of that period 
the taxpayer was.a member of the partnership, or 


Paras. (1) to (0) added to “Canadian exploration expense” by 1997, c. 25, 
subsec, 14(4), applicable to taxation years that end. after December 5, 
1996. 


The opening words of subpara. 66.1(6)“Canadian exploration ex- 
pense’’(d)(iv) amended by 1994, c. 41, para. 37(1)(o), in force January 12, 
1995. They formerly read: 


(iv) there has been filed with the Minister, on or before the day that 
is 6 months after the end of the taxation year of the taxpayer in 
which the drilling of the well was commenced, a certificate issued 
by the Minister of Energy, Mines and Resources certifying that, on 
the basis of evidence submitted to that Minister, that Minister is sat- 
isfied that 


Selected Cases [subsec. 66.1(6)“Canadian. exploration 
expense”]: Anchor Pointe Energy Ltd. v. R., [2002] 4 C.T.C., 2633 
(TCC) (Assumptions of fact that were not actually assumed at time of as- 
sessment struck from pleadings); Phénix v. R., [2001] 1 C.T.C. 74 (FCA); 
aff’'g [1998] 1 C.T.C. 2379 (TCC) (Court unwilling to read into. statute 
policy considerations not supported by statutory. language); Resman 
Holdings Ltd. v. R., [2000] 3 C.T.C. 442 (FCA) (Determination between 
CEE and CDE made once results of drilling are known. “Accumulation” 
means the same as “pool” in provincial legislation); Campbell v. R., 
[1999] 2 C.T.C. 2288 (TCC) (Road included in CEE and no time limit 
applicable); Teck-Bullmoose Coal Inc. v. R., [1998] 3 C.T.C. 195 (RCA); 
aff'd [1997] 1 C.T.C. 2603 (TCC) (CEE did not include building road nec- 
essary to transport resource after it was brought into production); Wheeler 
v. R., [1997] 2 C.T.C. 2960 (TCC) (No requirement that well be proven to 
be established reserve for purposes of CEE deduction); Northcor Energy 
Ltd. v. R., [1998] 1 C.T.C. 3178 (TCC) (No deduction where company 
never reimbursed for CEE); Placer Dome Inc. v.:Canada, {1993} 1 C.T.C. 
2411 (TCC) (Underground mine and open pit mine were distinct mines); 
Gulf Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 
C.T.C. 183 (FCA); leave to appeal to SCC refused (1992), 141 N.R. 393 
(note), (sub nom. Gulf Canada Ltd. v. MNR) (Interpretation of: “Canadian 
exploration expenses”, “Canadian development expenses”, “taxable pro- 
duction profits”); Edmonton Liquid. Gas. Ltd. v._R.; [1984] C.T.C., 536 
(FCA) (Expense of drilling test wells abandoned as “dry poles” considered 
as “Canadian exploration expenses”). 


Regulations: 
scribed share). 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Gov- 
ernment assistance — general comments; IT-503: Exploration and devel- 
opment shares (archived). 

Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


1215 (prescribed frontier exploration area); 6202 (pre- 


‘Canadian renewable and conservation expense” has 
the meaning assigned by regulation, and for the purpose 
of determining whether an outlay or expense meets the 
criteria set out in the Regulations in respect of Canadian 
renewable and conservation expenses, the Technical 
Guide to Canadian ,Renewable and Conservation Ex- 
penses, as amended from time to time and published by 
the Department of Natural Resources, shall apply conclu- 
sively with respect to engineering and scientific matters; 
Related Provisions: 66.1(6)“Canadian exploration expense’(g.1) — 
CRCE treated as CEE; 241(4)(d)(vi.1) — Communication with Dept. of 
Natural Resources permitted for purpose of determining whether an ex- 
pense is a CRCE; Reg. 1102(1)(a.1) — CRCE ineligible for capital cost 
allowance. 

History: The definition “Canadian renewable and conservation expense” 
added to subsec. 66.1(6) by 1997, c. 25, subsec. 14(5), applicable after 
December 5, 1996. 

Regulations: 1219 (meaning of Canadian renewable and conservation 
expense). 


“cumulative Canadian exploration expense” of a tax- 
payer at any time in a taxation year means the amount 
determined by the formula 


S. 66.1(6) cum 


— (A+B+C+D+E+ ED) 
(F+G+H+1I+J4+J.1+K+L+M) 


where 


A is the total of all Canadian exploration expenses made 
or incurred by the taxpayer before that time, 


Bis the total of all amounts required by subsection (1) to 
be included in computing the amount referred to in 
paragraph 59(3.2)(b) for the taxpayer’s taxation years 
ending before that time, 


C is the total of all amounts, except amounts in respect 
of interest, paid by the taxpayer after May 6, 1974 and 
before that time to Her Majesty in right of Canada in 
respect of amounts paid to the taxpayer before May 
25, 1976 under the regulations referred to in paragraph 
(a) of the description of H, 


D_ is the total of all amounts referred to in the description 
of G that are established by the taxpayer to have be- 
come bad debts before that time, 


E is such part, if any, of the amount determined for J as 
has been repaid before that time by the taxpayer pur- 
suant to a legal obligation to repay all or any part of 
that amount, and 


E.1 is the total of all specified amounts determined‘ under 
paragraph 66.7(12.1)(a) in respect of the taxpayer for 
taxation years ending before that time, 


F is the total of all amounts deducted or required to be 
deducted in computing the taxpayer’ s income for a 
taxation year ending before that time in respect of the 
taxpayer’s cumulative Canadian exploration expense, 


G is the total of all amounts that became receivable by 
the taxpayer before that time that are to be included in 
the amount determined under this description by virtue 
of paragraph 66(12.1)(a) or (12.2)(a), 


H_ is the total of all amounts paid to the taxpayer after 
May 6,.1974.and before May. 25, 1976 


(a) under the Northern Mineral Exploration Assis- 
tance Regulations made under an appropriations 
Act that provides for payments in respect of the 
Northern Mineral Grants Program, or 


(b) pursuant to any agreement entered into between 
the taxpayer and Her Majesty in right of Canada 
under the Northern Mineral Grants Program or the 
Development Program of the Department of Indian 
Affairs and Northern Development, 


to the extent that the amounts have been expended by 
the taxpayer as or on account of Canadian exploration 
and development expenses, or Canadian exploration 
expense incurred by the taxpayer, 


I is the total of all amounts each of which is an amount 
received before that time on account of any amount 
referred to in the description of D, 


J is the total amount of assistance that the taxpayer has 
received or 1s entitled to receive in respect of any Ca- 
nadian exploration expense incurred after 1980 or that 
can reasonably be related to Canadian exploration ac- 
tivities after 1980, to the extent that the assistance has 
not reduced’ the taxpayer’s Canadian exploration ex- 
pense by virtue of paragraph (9)(g), 


i 


— 


is the total of all amounts by which the cumulative Ca- 
nadian exploration expense of the taxpayer is required 
because of subsection 80(8) to be reduced at or before 
that time, 
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K is the total of all amounts that are required to be de- 
ducted before that time under subsection 66(14.1) in 
computing the taxpayer’s cumulative Canadian explo- 
ration expense, 


L is that portion of the total of all amounts each of which 
was deducted by the taxpayer under subsection 127(5) 
or (6) for a taxation year that ended before that time 
and that can reasonably be attributed to a qualified Ca- 
nadian exploration expenditure, a pre-production min- 
ing expenditure or a flow-through mining expenditure 
(each expenditure within the meaning assigned by 
subsection 127(9)) made in a preceding taxation year, 
and 


M is the total of all amounts that are required to be de- 
ducted before that time under paragraph 66.7(12)(b) in 
computing the taxpayer’s cumulative Canadian explo- 
ration expense; 


Related Provisions: 12(1)(t) — Investment tax credit; 20(1)(kk) — Ex- 
ploration & development grants; 50(1)(a) — Deemed disposition where 
debt becomes bad debt; 59(3.2) — Recovery of exploration & develop- 
ment expenses; 66(10.1)(b) — Joint exploration corporation; 66(12.1) — 
Limitations of Canadian exploration & development expenses; 
66(12.2) — Unitized oil or gas field in Canada; 66(15) — Definitions; 
66.1(1) — Amount to be included in income; 66.1(7) — Share of partner; 
66.7(3) — Deduction to successor corporation; 79(4)(c) — Subsequent 
payment by debtor following surrender of property deemed to be repay- 
ment of assistance; 79.1(8) — No claim for principal amount of bad debt 
where property seized by creditor; 80(8)(b) — Reduction of CCEE on 
debt forgiveness; 87(2)G.6) — Amalgamations — continuing corporation; 
96(2.2)(d) — At-risk amount; 127(12.3) — Reduction of cumulative Ca- 
nadian exploration expense of trust; 248(16), (16.1) — GST or QST input 
tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund; 257 — Formula 
cannot calculate to less than zero. See additional Related Provisions at end 
of s. 66.1. 


History: The description of L in the definition “cumulative Canadian ex- 
ploration expense” in subsec. 66.1(6) amended by 2003, c. 28, subsec. 
5(3), applicable to 2003 et seg. The description of L. formerly read: 


L is that portion of the total of all amounts each of which was 
deducted by the taxpayer under subsection 127(5) or (6) for a 
taxation year that ended before that time and that can reasona- 
bly be attributed to a qualified Canadian exploration expendi- 
ture or a flow-through mining expenditure (within the meaning 
assigned by subsection 127(9)) made in a preceding taxation 
year, and 


The description of L in the definition “cumulative Canadian exploration 
expense” in subsec. 66.1(6) amended by 2001, c. 17, subsec. 45(3), appli- 
cable after October 17, 2000. The description of L formerly read: 


L_ is that portion of the total of all amounts deducted by the tax- 
payer under subsection 127(5) or (6) for a taxation year ending 
before that time that may reasonably be attributed to a qualified 
Canadian exploration expenditure (within the meaning assigned 
by subsection 127(9)) made in a preceding taxation year, and 


The description of J.1 in the definition “cumulative Canadian exploration 
expense” in subsec. 66.1(6) added and the corresponding formula 
amended by 1995, c. 21, s. 22, applicable to taxation years that end after 
February 21, 1994. 


The description of F in the definition “cumulative Canadian exploration 
expense” in subsec. 66.1(6) amended by 1994, c. 8, subsec. 6(2), applica- 
ble to taxation years ending after December 2, 1992. The description of F 
formerly read: 


F is the total of all amounts deducted or deductible, as the case 
may be, in computing the taxpayer’s income for a taxation year 
ending before that time in respect of the taxpayer’s cumulative 
Canadian exploration expense, 


E.1 and its description added to the definition “cumulative Canadian ex- 
ploration expense” in subsec. 66.1(6) by 1994, c. 7, Sch. If (1991, c. 49), 
subsecs. 39(4) and (4.1), applicable to taxation years beginning after Feb- 
ruary 17, 1987. 


“restricted expense” of a taxpayer means an expense 
(a) incurred by the taxpayer before April, 1987, 


Income Tax Act, Part I, Division B 


(b) that is deemed by paragraph 66(10.2)(c) to have 
been incurred by the taxpayer, or included by the tax- 
payer in the amount referred to in paragraph (a) of the 
definition “Canadian development expense” in subsec- 
tion 66.2(5) by virtue of paragraph 66(12.3)(b), to the 
extent that the expense was originally incurred before 
April, 1987, 


(c) that was renounced by the taxpayer under subsec- 
tion 66(10.2), (12.601) or (12.62), 


(d) in respect of which an amount referred to in sub- 
section 66(12.3) becomes receivable by the taxpayer, 


(e) deemed to be a Canadian exploration expense of 
the taxpayer or any other taxpayer by virtue of subsec- 
tion (9), or 


(f) where the taxpayer is a corporation, that was in- 
curred by the corporation before the time control of 
the corporation was last acquired by a person or 
persons; 


Related Provisions: 256(6)—(9) — Whether control acquired. 


History: Para. (c) of the definition “restricted expense” in subsec. 66.1(6) 
was amended by 1994, c. 8, subsec. 6(3), applicable to expenses incurred 
after December 2, 1992. Para. (c) formerly read: 


(c) that was renounced by the taxpayer under subsection 66(10.2) or 
(12.62), 


“specified purpose” means 


(a) the operation of an oil or gas well for the sole pur- 
pose of testing the well or the well head and related 
equipment, in accordance with generally accepted en- 
gineering practices, 


(b) the burning of natural gas and related hydrocar- 
bons to protect the environment, and 


(c) prescribed purposes. 


(6.1) Application of subsecs. 66(15), 66.2(5) and 
66.4(5) — The definitions in subsections 66(15), 66.2(5) 
and 66.4(5) apply to this section. 


Origin of subsec. 66.1(6.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsecs. 66(15), 66.2(5) and 66.4(5)). 


(7) Share of partner — Where a taxpayer is a member 
of a partnership, the taxpayer’s share of any amount that 
would be an amount referred to in the description of E, G 
or J in the definition “cumulative Canadian exploration 
expense” in subsection (6) in respect of the partnership 
for a taxation year of the partnership if section 96 were 
read without reference to paragraph 96(1)(d) shall, for the 
purposes of this Act, be deemed to be an amount referred 
to in the description of E, G or J, as the case may be, in 
that definition in respect of the taxpayer for the taxation 
year of the taxpayer in which the partnership’s taxation 
year ends. 

Related Provisions: 87(1.2)— Amalgamations — new corporation 
deemed continuation of predecessor; 88(1.5) — Windup — parent corpo- 


ration deemed to be continuation of subsidiary. See additional Related 
Provisions at end of s. 66.1. 


History: Subsec. 66.1(7) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 39(5), to add reference to “E” (twice) applicable after January 
1990. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-353R2: Partnership interests — some adjustments to cost 
base (archived). 


1.T. Technical News: No. 12 (adjusted cost base of partnership inter- 
est — subparagraph 53(1)(e)(vili)). 


(8) [Repealed] 
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History: Subsec. 66.1(8) repealed by 1997, c. 25, subsec. 14(6), applica- 
ble after March 6, 1996. Subsec. (8) formerly read: 


(8) Expenses in first 60 days of year — Where 


(a) after December 31, 1985, a taxpayer incurs, within 60 days 
after the end of a calendar year, Canadian exploration expenses 
pursuant to an agreement referred to in paragraph (1) of the defi- 
nition “Canadian exploration expense” in subsection (6), 


(b) the Canadian exploration expenses are expenses described 
in paragraph (f) of the definition “Canadian exploration ex- 
pense” in subsection (6) incurred in respect of a mineral re- 
source other than a bituminous sands deposit, an oil sands de- 
posit or an oil shale deposit, 


(c) the agreement was entered into between the taxpayer and the 
corporation on or before the last day of the year, 


(d) the funds relating to the Canadian exploration expenses 
have on or before the last day of the year been advanced to an 
agent acting on behalf of the taxpayer for the purposes of pay- 
ing the expenses, and 


(e) the taxpayer and the corporation deal with each other at 
arm’s length throughout the 60. days, 


the Canadian exploration expenses shall be deemed to have been 
incurred immediately before the end of the year and shall be 
deemed not to have been incurred in the subsequent year. 


(9) Canadian. development expenses for 
preceding years — Where at any time in a taxpayer’s 
taxation year 


(a) the drilling or completing of an oil or gas well re- 
sulted in the discovery that a natural underground res- 
ervoir contains petroleum or natural gas and, before 
the time of the discovery, no person or partnership had 
discovered that the reservoir contained either petro- 
leum or natural gas, 


(b) the period of 24 months commencing on the day of 
completion of the drilling of an oil or gas well ends 
and the well has not, within that period, produced oth- 
erwise than for specified purposes, or 


(c) an oil or gas well that has never produced, other- 
wise than for specified purposes, is abandoned, 


the amount, if any, by which the total of 


(d) all Canadian development expenses (other than re- 
stricted expenses) described in subparagraph (a)(ii) of 
the definition “Canadian development expense” in 
subsection 66.2(5) in respect of the well that are 
deemed by subsection 66(10.2) or (12.63) to have 
been incurred by the taxpayer in the year or a preced- 
ing taxation year, 


(e) all Canadian development expenses (other than re- 
stricted expenses) described in subparagraph (a)(il) of 
the definition “Canadian development expense” in 
subsection 66.2(5) in respect of the well that are re- 
quired by paragraph 66(12.3)(b) to be included by the 
taxpayer in the amount referred to in paragraph (a) of 
that definition for the year or a preceding taxation 
year, and 


(f) all Canadian development expenses (other than ex- 
penses referred to in paragraph (d) or (e) and restricted 
expenses) described in subparagraph (a)(ii) of the defi- 
nition “Canadian development expense” in subsection 
66.2(5) incurred by the taxpayer in respect of the well 
in a taxation year preceding the year, 


exceeds 


g) any assistance that the taxpayer or a partnership of 
which the taxpayer is a member has received or is en- 
titled to receive in respect of the expenses referred to 
in any of paragraphs (d) to (f), 
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shall, for the purposes of this Act, be deemed to be a Ca- 
nadian exploration expense referred to in paragraph (e) of 
the definition “Canadian exploration expense” in subsec- 
tion (6) incurred by the taxpayer at that time. 


Related Provisions: 66.2(5)“cumulative Canadian development ex- 
pense”I, M— Reduction in CCDE; 66.7(9)— CDE becoming CEE; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed 
to be assistance; 248(18), (18.1) — GST or QST — repayment of input 
tax credit or refund. See additional Related Provisions at end of s. 66. 


History: Para. 66.1(9)(a) amended by 2001, c. 17, subsec. 45(4), applica- 
ble to expenses incurred after March 1987. Para. (a) formerly read: 


(a) an oil or gas well resulted in the discovery of a natural accumu- 
lation of petroleum or natural gas, 


Selected Cases [subsec. 66.1(9)]: Resman Holdings Ltd. v. R., 
[2000] 3.C.T.C. 442 (FCA) (Determination between CEE and CDE made 
once results of drilling are known. “Accumulation” means the same as 
“pool” in provincial legislation). 


(10) Certificate ceasing to be valid — A certificate 
in respect of an oil or gas well issued by the Minister of 
Natural Resources for the purposes of paragraph (d)(iv) of 
the definition “Canadian exploration expense” in subsec- 
tion (6) shall be deemed never to have been issued and 
never to have been filed with the Minister where 


(a) the well produces, otherwise than for a specified 
purpose, within the period of 24 months commencing 
on the day on which the drilling of the well was com- 
pleted; or 


(b) in applying for the certificate, the applicant, in any 
material respect, provided any incorrect information or 
failed to provide information. 


History: The opening words of subsec. 66.1(10) amended by 1994, c. 41, 
para. 37(1)(o), in force January 12, 1995. They formerly read: 


(10) A certificate in respect of an oil or gas well issued by the Min- 
ister of Energy, Mines and Resources for the purposes of paragraph 
(d)(iv) of the definition “Canadian exploration expense” in subsec- 
tion (6) shall be deemed never to have been issued and never to 
have been filed with the Minister where 


(11) [Repealed under former Act] 


Related Provisions [s. 66.1]: 66(5) — Dealers; 66(18) — Members of 
partnerships; 66.7 — Successor rules; 66.8(1) — Resource expenses of 
limited partner; 88(1.5) — Winding-up — parent deemed continuation of 
subsidiary. 


Selected Cases [s. 66.1]: Schmidt v. R., [2000] 1 C.T.C. 3031 (TCC) 
(Expenses of prospector in site investigation were CEE); Phénix v. R., 
[1998] 1 C.T.C. 2379 (TCC) (Capital items may form part of CEE); 
Central Supply Company (1972) Ltd. v. R.,, [1997] 3 C.T.C. 102 (FCA); 
rev'd [1995] 2 C.T.C. 2320 (TCC) (Deduction permitted under specific 
provisions of the Act may nevertheless unduly or artificially reduce 
income); Oro Del Norte S.A. v. Canada, [1993] 1 C.T.C. 245 (FCTD) (Ex- 
ploration, drilling and tunnelling expenses were “Canadian exploration 
expenses’). 


Definitions [s. 66.1]: “acquired” — 256(7)-(9); “amount” — 248(1); 
“assistance” — 66(15), 66.1(6.1), 79(4), 125.4(5), 248(16), (16.1), (18), 
(18.1); “Canada” — 255, Interpretation Act 8(2.1), (2.2); “Canadian de- 
velopment expense” — 66.2(5), 248(1); “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian exploration and development ex- 
penses” — 66(15), 66.1(6.1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “Canadian renewable and conservation expense” — 
66.1(6); “control” — 256(6)—-(9); “corporation” — 248(1), Interpretation 
Act 35(1); “cumulative Canadian development expense” — 66.1(6.1), 
66.2(5); “expense” — 66(15), 66.1(6.1); “fiscal period” — 249(2), 249.1; 
“flow-through mining expenditure” — 127(9), (11.1)(c.2); “Her Mayj- 
esty’ — Interpretation Act 35(1); “mineral resource’, “Minister” — 
248(1); “Minister of Natural Resources” — Department of Natural Re- 
sources Act s. 3; “oil or gas well’ —248(1); ‘‘outlay” — 66(15), 
66.1(6.1); “person” — 248(1); “pre-production mining expenditure” — 
127(9); “prescribed” — 248(1); “‘principal-business corporation” — 
66(15), 66.1(6.1); “property”, “regulation”, “share” — 248(1); “taxation 
year’ — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1); 
IT-273R2: Government assistance — general comments. 
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66.2 [Canadian development expenses] — (1) 
Amount to be included in income — There shall be 
included in computing the amount referred to in para- 
graph 59(3.2)(c) in respect of a taxpayer for a taxation 
year the amount, if any, by which the total of 


(a) all amounts referred to in the descriptions of E to O 
in the definition “cumulative Canadian development 
expense” in subsection (5) that are deducted in com- 
puting the taxpayer’s cumulative Canadian develop- 
ment expense at the end of year, and 


(b) the amount that is designated by the taxpayer for 
the year under subsection. 66(14.2) 


exceeds the total of 


(c) all amounts referred to in the eabions of yn to 
D.1 in the definition “cumulative Canadian develop- 
ment expense” in subsection (5) that are included in 
computing the taxpayer’s cumulative Canadian. devel- 
opment expense at the end of the year, and 


(d) the total determined under subparagraph 

66.7(12.1)(b)@) in respect of the taxpayer for the year. 
Related Provisions: 59(3.2)(c) Income inclusion; 66(11.4) — 
Change of control; 66.7(12) — Reduction of Canadian resource expenses; 
104(5.2) — Trusts — 21-year .deemed disposition; 115(1)(a)@ui.1) — 
Non-resident’s taxable income earned in Canada. See additional Related 
Provisions at end of s. 66.2. 


History: Subsec. 66.2(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 40(1), applicable to taxation years ending after February 17, 1987, 
except that with respect to such taxation years commencing before Febru- 
ary 18, 1987, the reference to “D.1” in para..(c) shall be read.as a refer- 
ence to “C”. Subsec. (1) formerly read: 


66.2 (1) A taxpayer shall include, in computing the amount referred 
to in paragraph, 59(3.2)(c), the, amount, if any, by which 
(a) the total of 
(i) all amounts referred to in the descriptions of E to O in 
the definition “cumulative Canadian development expense” 
in subsection (5) that would be taken into account in com- 


puting the taxpayer’s cumulative Canadian development 
expense at the end of the year, and 


(11) the amount that is designated for the year under subsec- 
tion 66(14.2) 


exceeds 


(b) the total of all amounts referred to in the descriptions of A 
to C in the definition “cumulative Canadian development ex- 
pense” in subsection(S) that would be taken into account in 
computing the taxpayer’s cumulative Canadian development 
expense at the end of the year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments. 


(2) Deduction for cumulative Canadian 
development expenses — A taxpayer may deduct, in 
computing the taxpayer’s income for a taxation year, such 
amount as the taxpayer may claim not exceeding the total 
of 


(a) the lesser of 
(i) the total of 


(A) the taxpayer’s cumulative Canadian devel- 
opment expense at the end of the year, and 
(B) the amount, if any, by which 

(1) the total determined under subparagraph 


66.7(12.1)(b)(@) in respect of the taxpayer 
for the year 


exceeds 


(II) the amount that would, but for paragraph 
(1)(d), be determined under subsection (1) in 
respect of the taxpayer for the year, and 


Income Tax Act, Part I, Division B 


(ii) the amount, if any, by which the amount deter- 
mined under subparagraph 66.4(2)(a)(ii) exceeds 
the amount determined under subparagraph 
66.4(2)(a)(), 


(b) the lesser of 


(i) the amount, if any, by which the amount deter- 
mined under subparagraph (a)(i) exceeds the 
amount determined under subparagraph (a)(ii), and 


(ii) the amount, if any, by which the total of all 
amounts each of which is 


(A) an amount included in the taxpayer’s in- 
come for the year by virtue of a disposition in 
the year of inventory described in section 66.3 
that was a share, any interest therein or right 
thereto, acquired by the taxpayer under circum- 
stances described in paragraph (g) of the defini- 
tion “Canadian development expense” in sub- 
section (5) or paragraph (i) of the definition 
“Canadian exploration expense” in’ subsection 
66. 1(6), or 


(B) an amount included by virtue of paragraph 
‘12(1)(e) in computing the taxpayer’s income for 
the year to the extent that it relates to pellicle 
described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a re- 
serve by virtue of paragraph 20(1)(n) in com- 
puting the taxpayer’s income for the year to the 
extent that the reserve relates to inventory de- 
scribed in clause (A), and 


(c) 30% of the amount, if any, by which the amount 
determined under subparagraph (b)(i) exceeds the 
amount determined under subparagraph (b)(ii). 


Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 
66(13.1) — Short taxation year; 110.6(1)“investment expense”(d) — ef- 
fect of claim under 66.2(2) on capital gains exemption; 127.52(1)(e) — 
Add-back of deduction for minimum tax purposes. See additional Related 
Provisions at end of s. 66.2. 


History: Subpara. 66.2(2)(a)(i) substituted by 1994, c. 7, Sch. If (1991, c. 
49), subsec. 40(2), applicable to taxation years ending after February We 
1987. Subpara. (a)(i) formerly read: 


(i) the amount of the taxpayer’s cumulative Canadian development 
expense at the end of the year, and 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-438R2: Crown charges — resource properties in Canada. 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


(3) [Repealed under former Act] 


History: Subsec. 66.2(3) repealed by 1987, c. 46, subsec. 20(2), applica- 
ble to taxation years Sra after February 17, 1987: Subsec. (3) formerly 
read: 


(3) Successor corporation’s Canadian development ex- 
pense — Where. a.corporation (in this, subsection referred to as the 
“successor corporation”) has at any time after May 6, 1974 ac- 
quired, by purchase, amalgamation, merger, winding-up or other- 
wise (other than pursuant to an amalgamation that is described in 
subsection 87(1.2) or a winding-up to which the rules in subsection 
88(1) apply), from another person (in this subsection referred to as 
the “‘predecessor’’) all or substantially all of the Canadian resource 
properties of the predecessor and (except in the case of an amalga- 
mation or a winding-up) the predecessor and the successor corpora- 
tion have jointly elected in prescribed form on or before the. day. that 
is the earlier of the days on or before which either taxpayer making 
the election is required to file a return of income pursuant to section 
150 for the taxation year in which the transaction to which the elec- 
tion relates occurred, there may be deducted by the successor corpo- 
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ration in computing its income under this Part for a taxation year 
such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount by which 
(i) the amount, if any, by which 


(A) the cumulative Canadian development expense of 
the predecessor, determined at the time immediately af- 
ter the properties were so acquired by .the successor 
corporation, to the extent that it has not been 


(1) deducted by the successor corporation in com- 
puting its income for a preceding taxation year, 


(II) deducted by the predecessor in computing his 
income for any taxation year, or 


(III) designated by the predecessor pursuant to 
subsection 66(14.2) for any taxation year 


exceeds 


(B) any amount required to be deducted under para- 
graph 66.1(10)(b) in respect of the successor corpora- 
tion at any time before the end of the year, 


exceeds 


(ii) the aggregate of all amounts each of which is an 
amount that became receivable by the successor corpora- 
tion in the taxation year or a preceding taxation year, is in- 
cluded in the amount determined under clause (5)(b)(v)(A) 
and may reasonably be regarded as attributable to the dis- 
position by the successor corporation of any property 
owned by the predecessor immediately before the acquisi- 
tion thereof by the successor corporation, and 


(b) the amount that is equal to such part of its income for the 
year, if no deduction were, allowed under this section, section 
65, 66 or 66.1 or the Income Tax Application Rules, 1971 in 
respect of this paragraph (minus the deductions allowed for the 
year by subsection (4) and sections 112 and 113), as may rea- 
sonably be regarded as attributable to 


» (i) the production of petroleum or natural gas from natural 
accumulations thereof or from oil or gas wells, or the pro- 
duction of minerals from mines, situated on property in 
Canada in respect of which the predecessor had, immedi- 
ately before the acquisition by the successor corporation of 
the property so acquired, an interest or a right to take or 
remove petroleum or natural gas or a right to take or re- 
move minerals, and 


(ii) the amount, if any, by which the aggregate of all 
amounts each of which is an amount 


(A) required by subsection 59(2) to be included in 
computing its income for the year, and 


(B) in respect of a reserve deducted in computing the 
predecessor's income and deemed by paragraph 
87(2)(g) or by virtue of that paragraph and paragraph 
88(1)(e.2) to have been deducted by the successor cor- 
poration as a reserve in computing its income for a pre- 
ceding year, 


exceeds the aggregate of amounts, if any, deducted in com- 
puting the successor corporation’s income for the year by 
virtue of subsection 64(1), (1.1) or (1.2) in respect of dispo- 
sitions of property by the predecessor; 


and, in respect of any expense included in the cumulative Canadian 
development expense referred to in clause (a)(i)(A), no deduction 
may be made under this section by the predecessor in computing his 
income for a taxation year subsequent to his taxation year in which 
the property so acquired was acquired by the successor corporation. 


Subpara. 66.2(3)(a)(i) substituted, and all that portion of subsec. 66.2(3) 
following para. (b) amended to substitute “clause (a)(1)(A)” for “subpara- 
graph (a)(i)”,, by 1986, c. 55, subsecs. 13(1), (2), applicable with respect to 
expenses incurred after March 1987. Subpara. (a)(i) formerly read: 


(i) the cumulative Canadian development expense of the predeces- 
sor, determined at the time immediately after the properties were so 
acquired by the successor corporation, to the extent that it has not 
been deducted by the successor corporation in computing its income 
for a preceding taxation year and has not been deducted by the pred- 
ecessor in computing his income for any taxation year or designated 
by the predecessor pursuant to subsection 66(14.2) for any taxation 
year, 


S. 66.2(3) 


Subpara. 66.2(3)(a)(i) amended by 1986, c. 2, subsec. 18(2), to substitute 
“the properties were so acquired” for “the property so acquired was ac- 
quired” and to add “or designated by the predecessor pursuant to subsec- 
tion 66(14.2) for any taxation year”, applicable to 1985 et seq. 


Subpara. 66.2(3)(b)(i) substituted by 1986, c. 2, subsec. 31(2), applicable 
to taxation years ending after March 1985 to add “natural accumulations 
thereof or from oil or gas”. 


All that portion of subsec. 66,2(3) preceding para. (a) substituted by 1985, 
c. 45, subsec. 30(1), applicable with respect to acquisitions occurring after 
1982 except that with respect to acquisitions occurring after 1982 and in a 
taxation year. commencing before 1985 the reference to “Canadian re- 
source properties of the predecessor’ shall be read as a reference to “pro- 
perty of the predecessor used by him in carrying on in Canada such of the 
businesses described in any of subparagraphs 66(15)(h)(i) to (vii) as were 
carried on by him”. That portion of subsec. (3) formerly read: 


(3) Successor corporation's Canadian development ex- 
pense — Where a corporation (in this subsection referred to as the 
“successor corporation”) has, at any time after May 6, 1974, ac- 
quired, by purchase or otherwise (including an acquisition as a re- 
sult of an amalgamation described in section 87), from another per- 
son (in this subsection referred to as the “predecessor’’) all or 
substantially all of the property of the predecessor used by him in 
carrying on in Canada such of the businesses described in any of 
subparagraphs 66(15)(h)(i) to (vil) as were carried on by him, and 
(except in the case of an amalgamation or a winding-up) the prede- 
cessor and the successor corporation have jointly elected in pre- 
scribed form on or before the day that is the earlier of the days on or 
before which either taxpayer making the election is required to file a 
return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred, there 
may be deducted by the successor corporation in computing its in- 
come under this Part for a taxation year, such amount as it may 
. claim not exceeding the lesser of 


Subpara. 66.2(3)(a)(11) substituted by 1985, c. 45, subsec. 30(2), applicable 
with respect to dispositions occurring in taxation years commencing after 
1984. Subpara. (a)(ii) formerly read: 


(i1) the aggregate of all amounts each of which is an amount that 
became receivable by the successor corporation in the taxation year 
or in a preceding taxation year, that is required’to be included in the 
amount determined under clause 66.2(5)(b)(v)(A) by virtue of sub- 
section 59(1.1) or paragraph 59(3.1)(a) and that may reasonably be 
regarded as attributable to the disposition by the successor corpora- 
tion of any property owned by the predecessor immediately before 
the acquisition thereof by the successor corporation, and 


Cl. 66.2(3)(b)Gi)(A) amended by 1985, c. 45, subsec. 24(8), to delete a 
reference to subsection 59(2.1), applicable to taxation years commencing 
after 1984. 


All that portion of subsec. 66.2(3) preceding para. (b), all that portion of 
subsec. 66.2(3) following para. (b) substituted; subsec. 66.2(3) amended 
by substituting “predecessor” and “predecessor’s” for “predecessor corpo- 
ration” and “predecessor corporation’s” wherever those expressions ap- 
peared, by 1984, c. I, subsecs. 29(1), (2), (4), applicable with respect to 
acquisitions of property by a successor corporation from a predecessor af- 
ter April 19, 1983. That portion of subsec. 66.2(3) preceding para. (b), that 


portion following para. (b) formerly read: 


(3) Successor corporations Canadian development ex- 
pense — Where a corporation (in this subsection referred to as the 
“successor corporation”) has, at any time after May 6, 1974, ac- 
quired, by purchase or otherwise (including an acquisition as a re- 
sult of an amalgamation described in section 87), from another cor- 
poration (in this subsection referred to as the “predecessor 
corporation”) all or substantially all of the property of the predeces- 
sor corporation used by it in carrying on in Canada such of the busi- 
nesses described in any of subparagraphs 66(15)(h)(1) to (vii) as 
were carried on by it, and (except in the case of an amalgamation or 
a winding-up) the predecessor corporation and the successor corpo- 
ration have jointly elected in prescribed form on or before the day 
that is the earlier of the days on or before which either taxpayer 
making the election is required to file a return of income pursuant to 
section 150 for the taxation year in which the transaction to which 
the election relates occurred, there may be deducted by the succes- 
sor corporation in computing its income under this Part for a taxa- 
tion year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount by which 


(i) the cumulative Canadian development expense of the 
predecessor corporation determined at the time immedi- 
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ately after the property so acquired was acquired by the Subsec. 66.2(3) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 
successor corporation to the extent it has not been deducted 1977 et seq. Subsec. (3) formerly read: 


by the predecessor corporation in computing its income for 
any taxation year and has not been deducted by the succes- 
sor corporation in computing its income for a previous tax- 
ation year, 


exceeds 


(11) the aggregate of all amounts each of which was an 
amount that became receivable in the taxation year or in a 
previous taxation year by the successor corporation, that 
are required to be included in the amount determined under 
clause 66.2(5)(b)(v)(A) by virtue of subsection 59(1.1) or 
paragraph 59(3.1)(a) and that may reasonably be regarded 
as attributable to the disposition by the successor corpora- 
tion of any property owned by the predecessor corporation 
immediately before the acquisition thereof by the successor 
corporation, and 


and, in respect of any expense included in the cumulative Canadian 
development expense referred to in subparagraph (a)(i), no deduc- 
tion may be made under this section by the predecessor in comput- 
ing his income for a taxation year subsequent to his taxation year in 
which the property so acquired was acquired by the successor 
corporation. 


All that portion of subpara. 66.2(3)(b)(ii) following cl. (B) substituted by 
1980-8 1-82-83, c. 48, subsec. 35(3), applicable to taxation years ending 
after December 11, 1979, to add reference to subsec. (1.2). 


Subsec. 66.2(3) substituted by 1979, c. 5, subsec. 21(1), applicable, as to 
para. 66.2(3)(a), to 1977 et seq., as to para. 66.2(3)(b), to 1979 et seq., and 
with respect to the election referred to in subsec. 66.2(3), with respect to 
acquisitions of property after November 16, 1978. Subsec. (3) formerly 
read: 


(3) Where a corporation (in this subsection referred to as the “suc- 
cessor corporation’) has, at any time after May 6, 1974, acquired, 
by purchase or otherwise (including an acquisition as a result of an 
amalgamation described in section 87), from another corporation (in 
this subsection referred to as the “predecessor corporation”) all or 
substantially all of the property of the predecessor corporation used 
by it in carrying on in Canada such of the businesses described in 
any of subparagraphs 66(15)(h)(i) to (vii) as were carried on by it, 
there may be deducted by the successor corporation in computing 
its income under this Part for a taxation year, such amount as it may 
claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of 


(3) Where a corporation (in this subsection referred to as the “suc- 
cessor corporation”) has, at any time after May 6, 1974, acquired by 
purchase or otherwise (including an acquisition as a result of an 
amalgamation described in subsection 87(1)) from another corpora- 
tion (in this subsection referred to as the “predecessor corporation”) 
all or substantially all of the property of the predecessor corporation 
used by it in carrying on its business in Canada, there may be de- 
ducted by the successor corporation, in computing its income under 
this Part for a taxation year, in respect of the cumulative Canadian 
development expense incurred by the predecessor corporation, to 
the extent that such expense 


(a) was deductible but not deducted by the successor corpora- 
tion in computing its income for a previous taxation year, and 
was not deducted by the predecessor corporation in computing 
its income for the taxation year in which the property so ac- 
quired was acquired by the successor corporation or its income 
for a previous taxation year, and 


(b) would have been deductible by the predecessor corporation 
in computing its income for the taxation year in which the pro- 
perty so acquired was acquired by the successor corporation, 


an amount that is equal to the lesser of 


(c) 30% of the amount of such cumulative Canadian develop- 
ment expense, and 


(d) such part of its income for the year if no deduction were 
allowed under this section, section 65 or the Income Tax Appli- 
cation Rules, 1971, in respect of this paragraph (minus any de- 
ductions allowed for the year by sections 66, 66.1, 112 and 113 
and the provisions of the Income Tax Application Rules, 1971 
allowing a deduction for the purposes of this paragraph), as 
may reasonably be regarded as attributable to the production of 
petroleum or natural gas from wells, or the production of miner- 
als from mines, situated on property in Canada from which the 
predecessor corporation had, immediately before the acquisition 
by the successor corporation of the property so acquired, a right 
to take or remove petroleum or natural gas or a right to take or 
remove minerals; 


and, in respect of any such expense included in the amount of such 
cumulative Canadian development expense, no deduction may be 
made under this section by the predecessor corporation in comput- 
ing its income for a taxation year subsequent to its taxation year in 
which the property so acquired was acquired by the successor 
corporation. 


(4) [Repealed under former Act] 


the predecessor corporation, determined at the time immedi- History: Subsec. 66.2(4) repealed by 1987, c. 46, subsec. 20(2), applica- 
ately after the property so acquired was acquired by the succes- ble to taxation years ending after February 17, 1987. Subsec. 66.2(4) for- 
sor corporation, to the extent that it has not been deducted by merly read: 


the successor corporation in computing its income for a previ- 
ous taxation year and has not been deducted by the predecessor 
corporation in computing its income for any taxation year; and 


(b) the amount that is equal to such part of its income for the 
year, if no deduction were allowed under this section, section 
65, 66 or 66.1 or the Income Tax Application Rules, 1971, in 
respect of this paragraph (minus the deductions allowed for the 
year by subsection (4) and sections 112 and 113, as may reason- 
ably be regarded as attributable to 


(i) the disposition of any property described in any of sub- 
paragraphs 66(15)(c)(i) to (vi) owned by the predecessor 
corporation immediately before the acquisition by the suc- 
cessor corporation of the property so acquired, and 


(11) the production of petroleum or natural gas from wells, 
or the production of minerals from mines, situated on pro- 
perty in Canada in respect of which the predecessor corpo- 
ration had, immediately before the acquisition by the suc- 
cessor corporation of the property so acquired, an interest 
or a right to take or remove petroleum or natural gas or a 
right to take or remove minerals; 


and, in respect of any expense included in the cumulative Cana- 
dian development expense referred to in paragraph (a), no de- 
duction may be made under this section by the predecessor cor- 
poration in computing its income for a taxation year subsequent 
to its taxation year in which the property so acquired was ac- 
quired by the successor corporation. 
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(4) Second successor corporation’s Canadian development 
expense — Where a corporation (in this subsection referred to as 
the “second successor corporation”) has at any time after May 6, 
1974 acquired, by purchase, amalgamation, merger, winding-up or 
otherwise (other than pursuant to an amalgamation that is described 
in subsection 87(1.2) or a winding-up to which the rules in subsec- 
tion 88(1) apply), from another corporation (in this subsection re- 
ferred to as the “first successor corporation’) that was a successor 
corporation, within the meaning of subsection (3), all or substan- 
tially all of the Canadian resource properties of the first successor 
corporation and (except in the case of an amalgamation or a wind- 
ing-up) the first successor corporation and the second successor cor- 
poration have jointly elected in prescribed form on or before the day 
that is the earlier of the days on or before which either taxpayer 
making the election is required to file a return of income pursuant to 
section 150 for the taxation year in which the transaction to which 
the election relates occurred, there may be deducted by the second 
successor corporation in computing its income under this Part for a 
taxation year such amount as it may claim not exceeding the lesser 
of | 


(a) 30% of the amount by which 
(1) the amount, if any, by which 


(A) the amount, if any, by which the amount deter- 
mined under subparagraph (3)(a)(i) in respect of the 
first successor corporation immediately after the pro- 
perty so acquired was acquired by the second successor 
corporation exceeds the amount determined under sub- 
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paragraph (3)(a)(ii) in respect of the first successor cor- 
poration at that time to the extent that it has not been 
deducted by the first successor corporation in comput- 
ing its income for any taxation year and has not been 
deducted by the second successor corporation in com- 
puting its income for a preceding taxation year 


exceeds 


(B) any amount required to be deducted under para- 
graph 66.1(11)(a) in respect of the second successor 
corporation at any time before the end of the year 


exceeds 


(ii) the aggregate of all amounts each of which is an 
amount that became receivable in the taxation year or a pre- 
ceding taxation year by the second successor corporation, is 
included in the amount determined under | clause 
(5)(b)(v)(A) and may reasonably be regarded as attributable 
to the disposition by the second successor corporation of 
any property owned by the predecessor of the first succes- 
sor corporation immediately before the acquisition thereof 
by the first successor corporation, and 


(b) the amount that is equal to such part of its income for the 
year, 1f no deduction were allowed under this section, section 
65, 66 or 66.1 or the Income Tax Application Rules, 1971 in 
respect of this paragraph (minus the deductions allowed for the 
year by sections 112 and 113), as may reasonably be regarded 
as attributable to 


(i) the production of petroleum or natural gas from natural 
accumulations thereof or from oil or gas wells, or the pro- 
duction of minerals from mines, situated on property in 
Canada in respect of which the predecessor of the first suc- 
cessor corporation had, immediately before the acquisition 
by the first successor corporation of the property so ac- 
quired by the second successor corporation, an interest or a 
right to take or remove petroleum or natural gas or a right 
to take or remove minerals, and 


(ii) the amount, if any, by which the aggregate of all 
amounts each of which is an amount 


(A) required by subsection 59(2) to be included in 
computing its income for the year, and 


(B) in respect of a reserve deducted in computing the 
income of the predecessor of the first successor corpo- 
ration and deemed by paragraph 87(2)(g) or by virtue 
of that paragraph and paragraph 88(1)(e.2) to have 
been deducted by the second successor corporation as a 
reserve in computing its income for a preceding year, 


exceeds the aggregate of amounts, if any, deducted in com- 
puting the income of the second successor corporation for 
the year by virtue of subsection 64(1), (1.1) or (1.2) in re- 
spect of dispositions of property by the predecessor of the 
first successor corporation; 


and, in respect of any expense included in the amount referred 
to in clause (a)(i)(A), no deduction may be made under this sec- 
tion by the first successor corporation in computing its income 
for a taxation year subsequent to its taxation year in which the 
property so acquired was acquired by the second successor 
corporation. 


Subpara. 66.2(4)(a)(i) substituted, and all that portion of subsec. 66.2(4) 
following para. (b) amended to substitute “clause (a)(i)(A)” for “subpara- 
graph (a)(i)”, by 1986, c. 55, subsecs. 13(3), (4), applicable with respect to 
expenses incurred after March 1987. Subpara. 66.2(4)(a)(i) formerly read: 


(i) the amount, if any, by which the amount determined under sub- 
paragraph (3)(a)(i) in respect of the first successor corporation im- 
mediately after the property so acquired was acquired by the second 
successor corporation exceeds the amount determined under para- 
graph (3)(a)(ii) in respect of the first successor corporation at that 
time, to the extent it has not been deducted by the first successor 
corporation in computing its income for any taxation year and has 
not been deducted by the second successor corporation in comput- 
ing its income for a preceding taxation year 

Subpara. 66.2(4)(b)(i) amended by 1986, c. 6, subsec. 31(2), to add “natu- 

ral accumulations thereof or from oil or gas”, applicable to taxation years 

ending after March 1985. 

All that portion of subsec. 66.2(4) preceding para. (a) substituted by 1985, 

c. 45, subsec. 30(3), applicable with respect to acquisitions occurring after 

1982 except that with respect to acquisitions occurring after 1982 and in a 
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taxation year commencing before 1985 the reference to “Canadian re- 
source properties of the first successor corporation” shall be read as a ref- 
erence to “property of the first successor corporation used by it in carrying 
on in Canada such of the businesses described in any of subparagraphs 
66(15)(h)(i) to (vii) as were carried on by it”. That portion of subsec. 
66.2(4) formerly read: 


(4) Second successor corporation’s Canadian development 
expense — Where a corporation (in this subsection referred to as 
the “second successor corporation”) has, at any time after May 6, 
1974, acquired, by purchase or otherwise (including an acquisition 
as a result of an amalgamation described in section 87), from an- 
other corporation (in this subsection referred to as the “first succes- 
sor corporation’’) that was a successor corporation within the mean- 
ing of subsection (3), all or substantially all of the property of the 
first successor corporation used by it in carrying on in Canada such 
of the businesses described in any of subparagraphs 66(15)(h)(i) to 
(vii) as were carried on by it and (except in the case of an amalga- 
mation or a winding-up) the first successor corporation and the sec- 
ond successor corporation have jointly elected in prescribed form on 
or before the day that is the earlier of the days on or before which 
either taxpayer making the election is required to file a return of 
income pursuant to section 150 for the taxation year in which the 
transaction to which the election relates occurred, there may be de- 
ducted by the second successor corporation in computing its income 
under this Part for a taxation year, such amount as it may claim not 
exceeding the lesser of 


All that portion of para. 66.2(4)(a) preceding subpara. (ii) substituted by 
1985, c. 45, subsec. 30(4), applicable to taxation years ending after 1984. 
That portion of para. 66.2(4)(a) formerly read: 


(a) 30% of the amount by which the 


(i) cumulative Canadian development expense of the predeces- 
sor referred to in subparagraph (3)(a)(i) determined at the time 
immediately after the property so acquired was acquired by the 
first successor corporation to the extent it has not been deducted 
by the first successor corporation in computing its income for 
any taxation year and has not been deducted by the second suc- 
cessor corporation in computing its income for a previous taxa- 
tion year, 


exceeds 


Subpara. 66.2(4)(a)(ii) substituted by 1985, c. 45, subsec. 30(5), applicable 
with respect to dispositions occurring in taxation years commencing after 
1984. Subpara. 66.2(4)(a)(ii) formerly read: 


(11) the aggregate of all amounts each of which was an amount that 
became receivable in the taxation year or in a previous taxation year 
by the second successor corporation, that are required to be included 
in the amount determined under clause 66.2(5)(b)(v)(A) by virtue of 
subsection 59(1.1) or paragraph 59(3.1)(a) and that may reasonably 
be regarded as attributable to the disposition by the second succes- 
sor corporation of any property owned by the predecessor of the 
first successor corporation immediately before the acquisition 
thereof by the second successor corporation, and 


Cl. 66.2(4)(b)(ii)(A) amended by 1985, c. 45, subsec. 24(8), to delete a 
reference to subsection 59(2.1), applicable to taxation years commencing 
after 1984. 


Subsec. 66.2(4) amended by 1984, c. 1, subsec. 29(4), applicable with re- 
spect to acquisitions of property by a successor corporation from a prede- 
cessor after April 19, 1983, to substitute “predecessor” and “‘predeces- 
sor’s” for “predecessor corporation” and “predecessor corporation’s” 


wherever those expressions appeared. 


All that portion of subpara. 66.2(4)(b)(11) following cl. (B) substituted by 
1980-81-82-83, c. 48, subsec. 35(4), applicable to taxation years ending 
after December 11, 1979, to add reference to subsec. (1.2). 


Subsec. 66.2(4) substituted by 1979, c..5, subsec. 21(1), applicable, as to 
para. 66.2(4)(a), to 1977 et seq., as to para. 66.2(4)(b), to 1979 et seq., and 
with respect to the election referred to in subsec. 66.2(4), with respect to 
acquisitions of property after November 16, 1978. Subsec. 66.2(4) for- 
merly read: 


(4) Where a corporation (in this subsection referred to as the “sec- 
ond successor corporation”) has, at any time after May 6, 1974, ac- 
quired, by purchase or otherwise (including an acquisition as a re- 
sult of an amalgamation described in section 87), from another 
corporation (in this subsection referred to as the “first successor cor- 
poration”) that was a successor corporation within the meaning of 
subsection (3), all or substantially all of the property of the first suc- 
cessor corporation used by it in carrying on in Canada such of the 
businesses described in any of subparagraphs 66(15)(h)(i) to (vii) as 
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were carried on by it, there may be deducted by the second succes- 
sor corporation in computing its income under this Part for a taxa- 
tion year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of 
the predecessor corporation referred to in paragraph (3)(a), de- 
termined at the time immediately after the property so acquired 
was acquired by the first successor corporation to the extent that 
it has not been deducted by the second successor corporation in 
computing its income for a previous taxation year and has not 
been deducted by the first successor corporation in computing 
its income for any taxation year; and 


(b) the amount that is equal to such part of its income for the 
year, if no deduction were allowed under this section, section 
65, 66 or 66.1 or the Income Tax Application Rules, 197] in 
respect of this paragraph (minus the deductions allowed for the 
year by sections 112 and 113), as may reasonably be regarded 
as attributable to 


(i) the disposition of any property described in any of sub- 
paragraphs 66(15)(c)(i) to (vi) owned by, the predecessor of 
the first successor corporation, within the meaning of sub- 
section (3), immediately before the acquisition by the first 
successor corporation of the property so acquired by the 
second successor corporation, and , 


(ii) the production of petroleum or natural gas from wells, 
or the production of minerals from mines, situated on pro- 
perty in Canada in respect of which the predecessor of the 
first successor corporation, within the meaning of subsec- 
tion (3), had, immediately before the acquisition by the first 
successor corporation of the property so acquired by the 
second successor corporation, an interest or a right to take 
or remove petroleum or natural: gas or aright to take or 
remove minerals; 


and, in respect of any expense included in the amount referred to in 
paragraph (a), no deduction may be made under this section by the 
first successor corporation in computing its income for a taxation 
year subsequent to its taxation year in which the property so ac- 
quired was acquired by the second successor corporation. 
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predecessor of the first successor corporation within the mean- 
ing of subsection (3) had, immediately before the acquisition by 
the first successor corporation of the property so acquired by 
the second successor corporation, a right to take or remove pe- 
troleum or natural gas or a right to take or remove minerals; 


and, in respect of the aggregate referred to in paragraph (a), no de- 
duction may be made under this section by the first successor corpo- 
ration in computing its income for a taxation year subsequent to its 
taxation year in which the property so acquired was acquired by the 
second successor corporation. 


(5) Definitions — In this section, 


Related Provisions: 66(15.1) — Application to s. 66; 66.1(6.1) — Ap- 
plication to s. 66.1. 


‘Canadian development expense” of a taxpayer means 
any cost or expense incurred after May 6, 1974 that is 


Subsec. 66.2(4) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 


1977 et seg. Subsec. 66.2(4) formerly read: 


(4) Where a corporation (in this subsection referred to as the “sec- 
ond successor corporation”) has, at any time after May 6, 1974, ac- 
quired by purchase or otherwise (including an acquisition as a result 
of an amalgamation described in subsection 87(1)) from a corpora- 
tion (in this subsection referred to as the “first successor corpora- 
tion”) that was a successor corporation within the meaning of sub- 
section (3), all or substantially all of the property of the first 
successor corporation used by it in carrying on in Canada its busi- 
ness, there may be deducted by the second successor corporation, in 
computing its income under this Part for a taxation year, in respect 
of the cumulative Canadian development expense referred to in par- 
agraph (3)(a) for the purpose of determining the: deduction allowa- 
ble to the first successor corporation under subsection (3), in com- 
puting its income for a previous taxation year, to the extent that 
such expense 


(a), was. not deducted by the second successor corporation or 
any other corporation in computing its income for a previous 
taxation year, and was not deducted by the first successor cor- 
poration in computing its income for the taxation year in which 
the property so acquired was acquired by the second successor 
corporation, and 


(b), would, but for paragraph (3)(b), have been deductible by the 
first successor corporation in computing its income for the taxa- 
tion year in which the property so acquired was acquired by the 
second successor corporation, 


an, amount that is equal to the lesser of 


(c) 30% of the amount of the aggregate referred to in paragraph 
(a), and 


(d) such part of its income for the year if no deduction were 
allowed under this section, section 65 or the Income Tax Appli- 
cation Rules, 1971 in respect of this paragraph (minus any de- 
ductions allowed for the year by sections 66, 66.1, 112 and 113 
and the provisions of the Income Tax Application Rules, 1971 
allowing a deduction for the purposes of this paragraph) as may 
reasonably be regarded as attributable to the production of pe- 
troleum or natural gas from wells, or the production of minerals 
from mines, situated on property in Canada from which the 
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(a) any expense incurred by the taxpayer in 


(i) drilling or converting a well in Canada for the 
disposal of waste liquids from an oil or gas well, 


(i1) drilling or completing an oil or gas well in Can- 
ada, building a temporary access road to the well or 
preparing a site in respect of the well, to the extent 
that the expense was not a Canadian exploration 
expense of the taxpayer in the taxation year in 
which it was incurred, 


(iii) drilling or converting a well in Canada for the 
injection of water, gas or any other substance to as- 
sist in the recovery of petroleum or natural gas 
from ‘another well, | 


(iv) drilling for water or gas in Canada for injection 
into a petroleum or natural gas formation, or 


(v) drilling or converting a well in Canada for the 
purposes of monitoring fluid levels, pressure 
changes or other phenomena in an accumulation of 
petroleum or natural gas, 


(b) any expense incurred by the taxpayer in drilling or 
recompleting an oil or gas well in Canada after the 
commencement of production from the well, 


(c) any expense incurred by the taxpayer before No- 
vember 17, 1978 for the purpose of bringing a mineral 
resource in Canada into production and incurred prior 
to the commencement of production from the resource 
in reasonable commercial quantities, including 


(i) clearing, removing overburden and stripping, 
and 


(ii) sinking a mine shaft, constructing an adit or 
other underground entry, 


(d) any expense (other than an amount included in the 
capital cost of depreciable property) incurred by the 
taxpayer after 1987 


(i) in sinking or excavating a mine shaft, main 
haulage way or similar underground work designed 
for continuing use, for a mine in a mineral resource 
in Canada built or excavated after the mine came 
into production, or 


(i1) in extending any such shaft, haulage way or 
work, 


(e) [until 2007] notwithstanding paragraph 18(1)(m), 
the cost to the taxpayer of, including any payment for 
the preservation of a taxpayer’s rights in respect of, 
any property described in paragraph (b), (e) or (f) of 
the definition “Canadian resource property” in subsec- 
tion 66(15) or any right to or interest in such property 
(other than such a right or an interest that the taxpayer 
has by reason of being a beneficiary under a trust or a 
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member of a partnership) but not including any pay- 
ment made to any of the persons referred to in subpar- 
agraph 18(1)(m)(i) for the preservation of a taxpayer’s 
rights in respect of a Canadian resource property nor a 


payment to which paragraph. 18(1)(m) applied because 


of clause 18(1)(m)(@i)(B), 


Amendment [effect 007] 
fed oe develop 
is _ expense”(e) 
: () the cost fae the taxpayer of, i 


(f) ie iany to section 66.8, the taxpayer’s share of any 
expense referred to in any of paragraphs (a) to (e) in- 
curred by a partnership in a fiscal period thereof at the 
end of which the taxpayer was a member of the part- 
nership, unless the taxpayer elects in respect of the 
share in prescribed form and manner on or before the 
day that is 6 months after the taxpayer’s taxation year 
in which that period ends, or 


(g) any cost or expense referred to in any of 
paragraphs (a) to (e) incurred by the taxpayer pursuant 
to an agreement in writing with a corporation, entered 
into before 1987, under which the taxpayer incurred 
the cost or expense solely as consideration for shares, 
other than prescribed shares, of the capital stock of the 
corporation issued to the taxpayer or any interest in 
such shares or right thereto, 


but, for greater certainty, shall not include 
(h) any consideration given by the taxpayer for any 
share or any interest therein or right thereto, except as 
provided by paragraph (g), 


(i) any expense described in paragraph (g) incurred by 
any other taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian develop- 
ment expense of that other taxpayer, 

(ii) by virtue of paragraph (i) of the definition “Ca- 
nadian exploration expense” in subsection 66.1(6), 
a Canadian exploration expense of that other tax- 
payer, or 

(iii) by virtue of paragraph (c) of the definition 
“Canadian oil and gas property expense” in subsec- 
tion 66.4(5), a Canadian oil and gas property ex- 
pense of that other taxpayer, 


(i: 1), an expense that is the cost, or any part of the cost, 
to the taxpayer of any depreciable property of a pre- 
scribed class that was acquired after 1987, 


(j) any amount included at any time in the capital cost 
to the taxpayer of any depreciable property of a pre- 
scribed class, or 


(k) the taxpayer’s share of any consideration, expense, 
cost or expenditure referred to in any of paragraphs (h) 
to (j) given or incurred by a partnership, 


but any assistance that a taxpayer has received or is enti- 
tled to receive after May 25, 1976 in respect of or related 
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to the taxpayer’s Canadian development expense shall not 
reduce the amount of any of the expenses described in 
any of paragraphs (a) to (g); 


Related Provisions: 13(7.5)— Depreciable property treatment for 
costs associated with building roads and similar projects; 13(34), Reg. 
1102(1)(a) — Depreciable property takes priority over resource property; 
18(1)(m) — Royalties, -etc.; 53(1)(e)(vii. 1) — Addition to ACB — part- 
Deduction for cumulative CDE; 66.2(8) — 
Presumption; 66.3 — Exploration and development shares; 248(1)“Cana- 
dian development expense” — Definition applies to entire Act; 248(16), 
(16.1) — GST or QST input tax credit/refund and rebate deemed to be as- 
sistance; 248(18), (18.1) — GST or QST — repayment of input tax credit 
or refund; Interpretation Act 8(2.1), (2.2) — Application to exclusive eco- 
nomic zone and continental shelf. See additional Related Provisions and 
Definitions at end of s. 66.2. 


History: Para. (e) of the definition “Canadian development expense” 
amended by 2003, c. 28, subsec. 6(1), applicable after December 20, 2002. 
The para. formerly read: 


(e) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of 
any property described in paragraph (b), (e) or (f) of the definition 
“Canadian resource property” in subsection 66(15) or any right to or 
interest in such property (other than such a right or interest that: the 
, taxpayer has by virtue of being a beneficiary of a trust) but not in- 

cluding any payment made to any of the persons referred to,in any 
of subparagraphs 18(1)(m)(i) to, (iil) for the preservation of a tax- 
payer’s rights in respect of a Canadian resource property nora pay- 
ment to which paragraph 18(1)(m) applied by virtue of subpara- 
graph 18(1)(m)(v), 

Para. (i.1) added to the definition “Canadian development expense” by 

2001, c. 17, s. 46, applicable to 1988 ef seq. 


Paras. (j) and (k) added to the definition “Canadian development expense” 
in subsec. 66.2(5) by 1997, c. 25, s. 15; applicable to taxation years that 
end after December 5, 1996. 


Para. (f) of “Canadian development expense” in subsec. 66.2(5) amended 
by 1994, c. 7, Sch. VUI (1993, c. 24), s. 24, applicable to partnership fiscal 
periods ending after July 1990, except that an election referred to in the 
para. that is filed before December 11, 1993, shall be deemed to have been 
filed on a timely basis. Para. (f) formerly read: 


(f) subject to section 66.8, the taxpayer’s share of any expense re- 

ferred to in any of paragraphs (a) to (e) incurred by a partnership in 

a fiscal period thereof, if, at the end of that period, the taxpayer was 

a member of the partnership, or 
Selected Cases [subsec. 66.2(5)“Canadian development 
expense”]: Mitchell v. R., [1999] 2 C.T.C. 2721 (TCC) (Double renunci- 
ation was permitted); Gulf Canada Ltd. v.. Canada, [1991] 1 C.T.C. 99 
(FCTD); aff'd [1992] 1 C.T.C. 183 (FCA); leave to appeal to SCC refused 
(1992), 141 N.R. 393 (note), (sub nom. Gulf Canada Ltd. v. MNR) (Inter- 
pretation of: “Canadian exploration expenses”, “Canadian development 
expenses”, “taxable production. profits”); Jnternational Nickel Co. of 
Canada Ltd. v. MNR, [1969] C.T.C. 106 (Exch.) (Expenses for establish- 
ment of town for employees not development expenses). 


Regulations: 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Gov- 
ernment assistance — general comments; IT-438R2: Crown charges — re- 
source properties in Canada; IT-503: Exploration and development shares 
(archived). 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships. 


Forms: T1086: Election by a partner waiving Canadian development ex- 
penses or oil and gas property expenses. 


“cumulative Canadian development expense” of a tax- 
payer at any time in a taxation year means the amount 
determined by the formula 


(A+B+C+D+D.1)—-(E+F+G+H +I 
+J+K+L+M+M.1+N+4+0O) 


where 


A is the total of all Canadian development expenses 
made or incurred by the taxpayer before that time, 


B. the total of all amounts required by virtue of subsec- 
tion (1) to be included in computing the amount re- 
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ferred to in paragraph 59(3.2)(c) for taxation years 
ending before that time, 


is the total of all amounts referred to in the description 
of F or G that are established by the taxpayer to have 
become a bad debt before that time, 


is such part, if any, of the amount determined for M as 
has been repaid before that time by the taxpayer pur- 
suant to a legal obligation to repay all or any part of 
that amount, 


D.1 is the total of all specified amounts determined under 


paragraph 66.7(12.1)(b) in respect of the taxpayer for 
taxation years ending before that time, 


is the total of all amounts deducted in computing the 
taxpayer's income for a taxation year ending before 
that time in respect of the taxpayer’s cumulative Cana- 
dian development expense, 


is the total of all amounts each of which is an amount 
in respect of property described in paragraph (b), (e) 
or (f) of the definition “Canadian resource property” in 
subsection 66(15) or any right to or interest in such a 
property, other than such a right or an interest that the 
taxpayer has by reason of being a beneficiary under a 
trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by 
the taxpayer before that time equal to the amount, if 
any, by which 


(a) the amount, if any, by which the proceeds of 
disposition in respect of the particular property that 
became receivable by the taxpayer after May 6, 
1974 and before that time exceed any outlays or 
expenses that were made or incurred by the tax- 
payer after May 6, 1974 and before that time for 
the purpose of making the disposition and that 
were not otherwise deductible for the purposes of 
this Part 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would be deter- 
mined under paragraph 66.7(4)(a), immediately 
before the time (in this paragraph referred to as 
the “relevant time’) when such proceeds of dis- 
position became receivable, in respect of the 
taxpayer and an original owner of the particular 
property (or of any other property acquired by 
the taxpayer with the particular property in cir- 
cumstances in which subsection 66.7(4) applied 
and in respect of which the proceeds of disposi- 
tion became receivable by the taxpayer at the 
relevant time) if the 


(A) amounts that became receivable at or af- 
ter the relevant time were not taken into 
account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(ill) in respect of an amount 
that became receivable before the relevant 
time were made before the relevant time, 


(C) paragraph 66.7(4)(a) were read without 
reference to “30% of’, and 


(D) no reduction under subsection 80(8) at 
or after the relevant time were taken into 
account 


exceeds the total of 


(11) all amounts that would be determined under 
paragraph 66.7(4)(a) at the relevant time in re- 
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spect of the taxpayer and an original owner of 
the particular property (or of that other pro- 
perty) if 
(A) amounts that became receivable after the 
relevant time were not taken into account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(iii) in respect of an amount 
that became receivable at or before the rele- 
vant time were made before the relevant 
time, 

(C) paragraph 66.7(4)(a) were read without 
reference to “30% of’, 


(D) amounts described in subparagraph 
66.7(4)(a)(ili) that became receivable at the 
relevant time were not taken into account, 
and 


(E) no reduction under subsection 80(8) at 
or after the relevant time were taken into ac- 
count, and 


(111) such portion of the amount otherwise deter- 
mined under this paragraph as was otherwise 
applied to reduce the amount otherwise deter- 
mined under this description, © 


is the total of all amounts that became receivable by 
the taxpayer before that time that are to be included in 
the amount determined under this description by virtue 
of paragraph 66(12.1)(b) or (12.3)(a), 

is the total of all amounts each of which is an amount 
included by the taxpayer as an expense under para- 
graph (a) of the definition “Canadian development ex- 
pense” in this subsection in computing the taxpayer’s 
Canadian development expense for a previous taxation 
year that has become a Canadian exploration expense 
of the taxpayer by virtue of subparagraph (c)(i1) of the 
definition “Canadian exploration expense” in subsec- 
tion 66.1(6), 


is the total of all amounts each of which is an amount 
that before that time has become a Canadian explora- 
tion expense of the taxpayer by virtue of subsection 
66.1(9), 


is the total of all amounts each of which is an amount 
received before that time on account of any amount 
referred to in the description of C, . 


is the total of all amounts paid to the taxpayer after 
May 6, 1974 and before May 25, 1976 


(a) under the Northern Mineral Exploration Assis- 
tance Regulations made under an appropriation Act 
that provides for payments in respect of the North- 
ern Mineral Grants Program, or 


(b) pursuant to any agreement, entered into be- 
tween the taxpayer and Her Majesty in right of 
Canada under the Northern Mineral Grants Pro- 
gram or the Development Program of the Depart- 
ment of Indian Affairs and Northern Development, 


to the extent that the amounts have been expended by 
the taxpayer as or on account of Canadian develop- 
ment expense incurred by the taxpayer, 


is the amount by which the total of all amounts deter- 
mined under subsection 66.4(1) in respect of a taxa- 
tion year of the taxpayer ending at or before that time 
exceeds the total of all amounts each of which is the 
least of 


(a) the amount that would be determined under par- 
agraph 66.7(4)(a), at a time (hereafter in this 
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cription referred to only as the “particular 
e”) that is the end of the latest taxation year of 
taxpayer ending at or before that time, in re- 


spect of the taxpayer as successor in respect of a 
disposition (in this description referred to as the 
“original disposition”) of Canadian resource pro- 
perty by a person who is an original owner of the 
property because of the original disposition, if 


(b) 


(i) that paragraph were read without reference 
to “30% of”, 


(ii) where the taxpayer has disposed of all or 
part of the property in circumstances in which 
subsection 66.7(4) applied, that subsection con- 
tinued to apply to the taxpayer in respect of the 
original disposition as if subsequent successors 
were the same person as the taxpayer, and 


(ii1) each designation made under subparagraph 
66.7(4)(a)(Giil) in respect of an amount that be- 
came receivable before the particular time were 
made before the particular time, 


the amount, if any, by which the total of all 


amounts each of which became receivable at or 
before the particular time and before 1993 by the 
taxpayer and is included in computing the amount 
determined under subparagraph 66.7(5)(a)(ii) 1n re- 
spect of the original disposition exceeds the 
amount, if any, by which 


(1) where the taxpayer disposed of all or part of 
the property before the particular time in cir- 
cumstances in which subsection 66.7(5) ap- 
plied, the amount that would be determined at 
the particular time under subparagraph 
66.7(5)(a)(i) in respect of the original disposi- 
tion if that subparagraph continued to apply to 
the taxpayer in respect of the original disposi- 
tion as if subsequent successors were the same 
person as the taxpayer, and 


(11) in any other case, the amount determined at 


the particular time under subparagraph 
66.7(5)(a)G) in respect of the original 
disposition 

exceeds 


(c) 


nil, 


(111) the amount that would be determined at the 
particular time under subparagraph 
66.7(5)(a)(ii) in respect of the original disposi- 
tion if that subparagraph were read without ref- 
erence to the words “or the successor’, wher- 
ever they appear therein, and if amounts that 
became receivable after 1992 were not taken 
into account, and 


where 


(i) after the original disposition and at or before 
the particular time, the taxpayer disposed of all 
or part of the property in circumstances in 
which subsection 66.7(4) applied, otherwise 
than by way of an amalgamation or merger or 
solely because of the application of paragraph 
66.7(10)(c), and 


(ii) the winding-up of the taxpayer began at or 
before that time or the taxpayer’s disposition re- 
ferred to in subparagraph (1) (other than a dispo- 
sition under an agreement in writing entered 
into before December 22, 1992) occurred after 
December 21, 1992, 


S. 66.2(5) cum 


M is the total amount of assistance that the taxpayer has 
received or is entitled to receive in respect of any Ca- 
nadian development expense (including an expense 
that has become a Canadian exploration expense of the 
taxpayer by virtue of subsection 66.1(9)) incurred after 
1980 or that can reasonably be related to Canadian de- 
velopment activities after 1980, 


M.1 is the total of all amounts by which the cumulative 
Canadian development expense of the taxpayer is re- 
quired because of subsection 80(8) to be reduced at or 
before that time, 


is the total of all amounts that are required to be de- 
ducted before that time under subsection 66(14.2) in 
computing the taxpayer’s cumulative Canadian devel- 
opment expense, and 


is the total of all amounts that are required to be de- 
ducted before that time under paragraph 66.7(12)(c) in 
computing the taxpayer’s cumulative Canadian devel- 
opment expense. 


Related Provisions: 13(34), Reg. 1102(1)(a) — Deductible expenses; 
35(1)(c) — Prospectors and grubstakers; 50(1)(a) — Deemed disposition 
where debt becomes bad debt; 59(3.2) — Recovery of exploration & de- 
velopment expenses; 66(12.1)— Limitations of Canadian exploration & 
development expenses; 66(12.3) — Unitized oil or gas field in Canada; 
66.2(7) — Exception; 66.4(1) — Recovery of costs; 66.7(4) — Deduction 
to successor corporation; 70(5.2) — Resource properties and land invento- 
ries of deceased; 79(4)(c) — Subsequent payment by debtor following sur- 
render of property deemed to be repayment of assistance; 79.1(8) — No 
claim for principal amount of bad debt where property seized by creditor; 
80(8)(c) — Reduction of CCDE on debt forgiveness; 96(2.2)(d) — at-risk 
amount; 104(5.2) — Trusts — 21-year deemed disposition; 248(16), 
(16.1) — GST or QST input tax credit/refund and rebate deemed to be as- 
sistance; 248(18), (18.1) — GST or QST — repayment of input tax credit 
or refund; 257 — Formula cannot calculate to less than zero. See addi- 
tional Related Provisions at end of s. 66.2. 


History: The opening words of the description of F in the definition “cu- 
mulative Canadian development expense” in subsec. 66.2(5) amended by 
2003, c. 28, subsec. 6(3), applicable after December 20, 2002. The open- 
ing words formerly read: 


F _ is the total of all amounts each of which is an amount in respect 
of a property described in paragraph (b), (e) or (f) of the defini- 
tion “Canadian resource property” in subsection 66(15) or a 
right to or interest in such a property, other than such a right or 
interest that the taxpayer has by virtue of being a beneficiary of 
a trust, (in this description referred to as the “particular pro- 
perty’’) disposed of by the taxpayer before that time equal to the 
amount, if any, by which 


Cls. (6)G@)(D) and (b)Gi)(E) added to the description of F in the definition 
“cumulative Canadian development expense” in subsec. 66.2(5) added by 
1995, c. 21, subsecs. 23(2) and (3), applicable to taxation years that end 
after February 21, 1994. 


The description of M.1 added to the definition “cumulative Canadian de- 
velopment expense” in subsec. 66.2(5) and the corresponding formula 
amended by 1995, c. 21, subsecs. 23(1) and (4), applicable to taxation 
years that end after February 21, 1994. 


All that portion of the description of F in the definition “cumulative Cana- 
dian development expense” in subsec. 66.2(5) following para. (a) substi- 
tuted by 1994, c. 21, subsec. 29(1), applicable to taxation years ending 
after February 17, 1987. That portion of the description of F formerly 
read: 


exceeds the amount equal to 


(b) where the proceeds of disposition referred to in paragraph 
(a) may reasonably be attributed to the disposition of a property 
that was acquired by the taxpayer in circumstances in which 
subsection 66.7(4) applies to the taxpayer as successor, the 
lesser of 


(i) the amount determined under paragraph (a) in respect of 
the property, and 


(ii) the total of all amounts each of which is an amount that 
would be determined at that time under paragraph 
66.7(4)(a) in respect of the acquisition of the property by 
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the taxpayer if that paragraph were read without reference 
to “30% of’, and : 


(c) in any other case, nil, 


The description of L in the definition “cumulative Canadian development 
expense” in subsec. 66.2(5) substituted by 1994, c. 21, subsec. 29(2), ap- 
plicable to taxation years ending after December 21, 1992, except that 
where a taxpayer so elects by notifying the Minister of National Revenue 
in writing by December 31, 1994, the description of L shall apply in re- 
spect of the taxpayer to taxation years ending after February 17, 1987; 
and, notwithstanding subsecs. 152(4) to (5), such assessments and deter- 
minations in respect of any taxation year shall be made as are necessary to 
give effect to the election. That description formerly read: 


L__ is the amount by which the total of all amounts each of which is 
an amount determined under subsection 66.4(1) in respect of a 
taxation year of the taxpayer ending at or before that time ex- 
ceeds the total of all amounts each of which is the lesser of 


(a) the amount that would be determined at that time under 
paragraph. 66.7(4)(a) in respect of the acquisition .of pro- 
perty from a particular original owner or predecessor owner 
of the propérty by the taxpayer if that paragraph were read 
without reference to “30% of”, and 


(b) the amount, if any, by which the total of the amounts 
that became receivable at or before that time by the tax- 
payer and that are described in subparagraph 66.7(5)(a)(1i) 
in respect of the disposition of property acquired from the 
particular original owner or predecessor owner exceeds the 
amount determined in subparagraph 66.7(5)(a)(i) in respect 
of the acquisition of that property, 


D.1 and its description added the definition “cumulative Canadian devel- 
opment expense” in subsec. 66.2(5) by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 40(3)and (3.1), applicable to taxation years beginning after Feb- 
ruary 17, 1987. 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-125R4: Dis- 
positions of resource. properties; IT-273R2: Government assistance — 
general comments. 


(5.1) Application of subsecs. 66(15), 66.1(6) and 
66.4(5) — The definitions in subsections 66(15), 66.1(6) 
and 66.4(5) apply to this section. 


Origin of subsec. 66.2(5.1): R.S.C. 1985, c. 1 (5th Supp.) (formerly 
contained in the opening words of subsecs. 66(15), 66.1(6) and 66.4(5)). 


(6) Presumption [partner’s share] — Except as pro- 
vided in subsection (7), where a taxpayer is a member of 
a partnership, the taxpayer’s share of any amount that 
would be an amount referred to in the description of D in 
the definition “cumulative Canadian development ex- 
pense” in subsection (5), in paragraph (a) of the descrip- 
tion of F in that definition or in the description of G or M 
in that definition in respect of the partnership for a taxa- 
tion year of the partnership if section 96 were read with- 
out reference to paragraph 96(1)(d) shall, for the purposes 
of this Act, be deemed to be an amount referred to in the 
description of D in the definition “cumulative Canadian 
development expense” in subsection (5), in paragraph (a) 
of the description of F in that definition or in the descrip- 
tion of G or M in that definition, whichever is applicable, 
in respect of the taxpayer for the taxation year of the tax- 
payer in which the partnership’s taxation year ends. 


Related Provisions: 59(1.1) — Parallel rule for foreign resource pro- 
perty; 66.4(6) — Parallel rule for CCOGPE. 


History: Subsec. 66.2(6) amended by 1994, c: 7, Sch. II (1991, c. 49), 
subsec. 40(4), applicable after January 1990. Subsec. (6) formerly read: 


(6) Except as provided in subsection (7), where a taxpayer is a 
member of a partnership, the taxpayer’s share of any amount that 
would be an amount referred to in paragraph (a) of the description 
of F in the definition “cumulative Canadian development expense” 
in subsection (5) or in the description of G or M in that definition in 
respect of the partnership for a taxation year of the partnership if 
section 96 were read without reference to paragraph 96(1)(d) shall, 
for the purposes of this Act, be deemed to be an amount referred to 
in paragraph (a) of the description of F in the definition “cumulative 
Canadian development expense” in subsection (5) or in the descrip- 
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tion of G or M in that definition, as the case may be, in respect of 
the taxpayer for the taxation year of the taxpayer in which the part- 
nership’s taxation year ends. 
Interpretation Bulletins: [T-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments; IT-353R2: 
Partnership interest — some adjustments to cost base (archived). 
1.T. Technical News: No. 12 (adjusted cost base of partnership inter- 
est — subparagraph 53(1)(e)(viii)). 


(7) Exception — Where a non-resident person is a 
member of a partnership that is deemed under paragraph 
115(4)(b) to have disposed of any Canadian resource pro- 
perty, the person’s share of any amount that would be an 
amount referred to in the description of D in the definition 
“cumulative Canadian development expense” in subsec- 
tion (5), in paragraph (a) of the description of F in that 
definition or in the description of G or M in that defini- 
tion in respect of the partnership for a taxation year of the 
partnership if section 96 were read without reference to 
paragraph 96(1)(d) shall, for the purposes of this Act, be 
deemed to be an amount referred to in the description of 
D in the definition “cumulative Canadian development 
expense” in subsection (5), in paragraph (a) of the 
description of F in that definition or in the description of 
G or M in that definition, whichever is applicable, in re- 
spect of the person for the taxation year of the person that 
is deemed under paragraph 115(4)(a) to have ended. 

History: Subsec. 66.2(7) substituted by 1994, c. 7, Sch. If (1991, c. 49), 


subsec. 40(4), applicable after January 1990. Subsec. 66.2(7) formerly 
read: 


(7) Where a non-resident person is a member of a partnership that is 
deemed under paragraph 115(4)(b) to have disposed of a property, 
the non-resident person’s share of any amount that would be an 
amount referred to in paragraph (a) of the description of F in the 
definition “cumulative Canadian development expense” in subsec- 
tion (5) or in the description of G or M in that definition in respect 
of the partnership for a-taxation year of the partnership if section 96 

» were read without reference to paragraph 96(1)(d) shall, for the pur- 
poses of this Act, be deemed. in respect of the non-resident person to 
be an amount referred to in paragraph (a) of the description of F in 
the definition “cumulative Canadian development expense” in sub- 
section (5) or in the description of G or M in that definition, as the 
case may be, for the taxation year of the non-resident person that is 
deemed under paragraph 115(4)(a) to have ended. 


Interpretation Bulletins: [T-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments. 


(8) Presumption — Where pursuant to the terms of an 
arrangement in writing entered into before December 12, 
1979 a taxpayer acquired a property described in para- 
graph (a) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), for the purposes of this 
Act, the cost of acquisition shall be deemed.to be a Cana- 
dian development expense incurred at the time the tax- 
payer acquired the property. 

Related Provisions [s. 66.2]: 66(5) — Dealers; 66(18) — Members of 
partnerships; 66.7 — Successor rules; 66.8(1) — Resource expenses of 
limited partner; 87(1.2) — New corporation deemed continuation of pred- 
ecessor; 88(1.5) — Winding-up — parent deemed continuation of 
subsidiary. ( 


Selected Cases [s. 66.2]: Gulf Canada Ltd. v. Canada, [1991] 1 

C.T.C..99 (FCTD); aff’d [1992] 1 C.T.C. 183 (FCA); leave to appeal to 

SCC refused (1992), 141 N.R. 393. (note), (sub nom. Gulf Canada Ltd. v. 

MNR) (Interpretation of: “Canadian exploration expenses”,.““Canadian de- 
”. “taxable production profits”). 


velopment expenses”, 

Definitions [s. 66.2]: “amount” — 248(1); “assistance” — 66(15), 
66.1(6.1), 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “Canada” — 255, 
Interpretation Act. 8(2.1), (2.2); “Canadian development expense” — 
66.2(5), (8), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); 
“Canadian exploration and development expense” — 66(15), 66.2(5.1); 
“Canadian exploration expense” — 66:1(6), 248(1); “Canadian oil and gas 
property expense” — 66.4(5), 248(1); “Canadian resource property” — 
66(15), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “dispo- 
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sition” — 54, 66.2(5.1), 66.4(5); “expense” — 66(15),.66.2(5.1); “fiscal 


period” — 249(2)(b), 249.1; “Her Majesty, — Interpretation Act 35(1); 
non-resident”, eae 


“mineral resource”, “ “oil or gas well”, “person”, “pre- 
scribed” — 248(1); “proceeds of disposition” — 54, 66.2(5.1), 66.4(5); 
“property”, “share” — 248(1);\ “taxation year” —11(2); 249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


66.21 [Foreign resource expenses] — (1) Defini- 
tions — The definitions in this subsection apply in this 
section. 


“adjusted cumulative foreign resource expense” of a 
taxpayer, in respect of a country, at the end of a taxation 
year means the total of 


(a) the cumulative foreign resource expense of the tax- 
payer, in respect of that country, at the end of the year; 
and 


(b) the amount, if any, by which 


(i) the total determined under paragraph 
66.7(13.2)(a) in respect of that country and the tax- 
payer for the year 


exceeds 


(11) the amount that would, but for paragraph (3)(c), 
be determined under subsection (3) in respect of 
that country and the taxpayer for the year. 


“cumulative foreign resource expense” of a taxpayer, in 
respect of a country other than Canada at a particular 
time, means the amount determined by the formula 

Ca Bot CD) = (aoa Tt Cm En ist J) 
where 


A. is the total of all foreign resource expenses, in respect 
of that country, made or incurred by, the taxpayer 


(a) before the particular time, and 


(b) at a time (in this definition referred to as a “‘res- 
ident time’’) 


(i) at which the taxpayer was resident in Can- 
ada, and 


(ii) where the taxpayer became resident in Can- 


ada before the particular time, that is after the | 


last time (before the particular time) that the 
taxpayer became resident in Canada; 


B is the total of all amounts required to be included in 
computing the amount referred to in paragraph 
59(3.2)(c.1) in respect of that country, for taxation 
years that ended before the particular time and at a res- 
ident time; 


C is the total of all amounts referred to in the description 
of F or G that are established by the taxpayer to have 
become a bad debt before the particular time and at a 
resident time; 


D_is the total of all specified amounts determined under 
subsection 66.7(13.2), in respect of the taxpayer and 
that country, for taxation years that ended before the 
particular time and at a resident time; 


Eis the total of all amounts deducted, in computing the 
taxpayer’s income for a taxation year that ended 
before the particular time and at a resident time, in re- 
spect of the taxpayer’s cumulative foreign resource 
expense in respect of that country; 


Fis the total of all amounts each of which is an amount 
in respect of a foreign resource property, in respect of 
that country, (in this description referred to as the 
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“particular property”) disposed, of by the taxpayer 
equal to the amount, if any, by which 
(a) the amount designated under subparagraph 
59(1)(b)(ii) by the taxpayer in respect of the por- 
tion of the proceeds of that disposition that became 
receivable before the particular time and at a resi- 
dent time 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would be deter- 
mined under paragraph 66.7(2.3)(a), immedi- 
ately before the time (in this paragraph referred 
to as the “relevant time”) when such proceeds 
of disposition became receivable, in respect of 
the taxpayer, that country and an original owner 
of the particular property (or of any other pro- 
perty acquired by the taxpayer with the particu- 
lar property in circumstances to which subsec- 
tion 66.7(2.3) applied and in respect of which 
the proceeds of disposition became receivable 
by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or af- 
ter the relevant time were not taken into 
account, 


(B) paragraph 66.7(2.3)(a) were read with- 
out reference to “30% of’, and 


(C) no reduction under subsection 80(8) at 
or after the relevant time were taken into 
account, 


exceeds the total of 


(11) all amounts that would be determined under 
paragraph 66.7(2.3)(a) at the relevant time in 
respect of the taxpayer, that country and an 
original-owner of the particular property (or of 
that other property) if 


(A) amounts that became receivable after the 
relevant time were not taken into account, 


(B) paragraph 66.7(2.3)(a) were read with- 
out reference to “30% of’, and 


(C) no reduction under subsection 80(8) at 
or after the relevant time were taken into ac- 
count, and 


(111) the portion of the amount otherwise deter- 
mined under this paragraph that was otherwise 
applied to reduce the amount otherwise deter- 
mined under this description; 


G is the total of all amounts, in respect of that country, 
each of which is ‘an amount included in the amount 
determined under this description by reason of subsec- 
tion 66(12.41) that became receivable by the taxpayer 
before the particular time and at a resident time; 


H_ is the total of all amounts each of which is an amount 
received before the particular time and at a resident 
time on account of any amount referred to in the 
description of C; 


I is the total of all amounts each of which is an amount 
by which the cumulative foreign resource expense of 
the taxpayer, in respect of that country, is required, by 
reason of subsection 80(8), to be reduced at or before 
the particular time and at a resident time; and 


J is the total of all amounts each of which is an amount 


that is required to be deducted, before the particular 
time and at a resident time, under paragraph 


S. 66.21(1) cum 


66.7(13.1)(a) in computing the taxpayer’s cumulative 
foreign resource expense. 
Related Provisions: 104(5.2) — Trusts — 21-year deemed disposition; 
248(1)“foreign resource property” — Meaning of foreign resource pro- 
perty in respect of a country; 257 — Formula cannot calculate to less than 
zero. 


“foreign resource expense” of a taxpayer, in respect of a 
country other than Canada, means 


(a) any drilling or exploration expense, including any 
general geological or geophysical expense, incurred 
by the taxpayer on or in respect of exploring or drill- 
ing for petroleum or natural gas in that country, 


(b) any expense incurred by the taxpayer for the pur- 
pose of determining the existence, location, extent or 
quality of a mineral resource in that country, including 
any expense incurred in the course of 


(1) prospecting, 
(11) carrying out geological, geophysical or geo- 
chemical surveys, 


(iii) drilling by rotary, diamond, percussion or 
other methods, or 


(iv) trenching, digging test pits and preliminary 
sampling, 
(c) the cost to the taxpayer of any of the taxpayer’s 
foreign resource property in respect of that country, 


(d) any annual payment made by the taxpayer for the 
preservation of a foreign resource property in respect 
of that country, and 


(e) subject to section 66.8, the taxpayer’s share of an 
expense, cost or payment referred to in any of 
paragraphs (a) to (d) that is made or incurred by a 
partnership in a fiscal period of the partnership that 
begins after 2000 if, at the end of that period, the tax- 
payer was a member of the partnership 


but does not include 


(f) an expenditure that is the cost, or any part of the 
cost, to the taxpayer of any depreciable property of a 
prescribed class, 


g) an expenditure incurred at any time after the com- 
mencement of production from a foreign resource pro- 
perty of the taxpayer in order to evaluate the feasibil- 
ity of a method of recovery of petroleum, natural gas 
or related hydrocarbons from the portion of a natural 
reservoir to which the foreign resource property 
relates, 


(h) an expenditure (other than a drilling expense) in- 
curred at any time after the commencement of produc- 
tion from a foreign resource property of the taxpayer 
in order to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from the portion of a natu- 
ral reservoir to which the foreign resource property 
relates, 


(1) an expenditure, incurred at any time, that relates to 
the injection of any substance to assist in the recovery 
of petroleum, natural gas or related hydrocarbons from 
a natural reservoir, 


(j) an expenditure incurred by the taxpayer, unless the 
expenditure was made 


(i) for the acquisition of foreign resource property 
by the taxpayer, or 


(11) for the purpose of 


(A) enhancing the value of foreign resource 
property that the taxpayer owned at the time the 
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expenditure was incurred or that the taxpayer 
had a reasonable expectation of owning after 
that time, or 


(B) assisting in evaluating whether a foreign re- 
source property is to be acquired by the tax- 
payer, or 


(k) the taxpayer’s share of any cost or expenditure re- 
ferred to in any of paragraphs (f) to (j) that is incurred 
by a partnership. 
Related Provisions: 66(18) — Expenses of partnerships; 66.7(2.3) — 
Successor of foreign resource expenses; 248(1)“foreign resource ex- 
pense” — Definition applies to entire Act; 248(1)“foreign resource pro- 
perty” — Meaning of foreign resource property in respect of a country. 


“foreign resource income” of a taxpayer for a taxation 
year, in respect of a country other than Canada, means the 
total of 


(a) that part of the taxpayer’s income for the year, de- 
termined without reference to subsections (4) and 
66(4), that is reasonably attributable to 


(i) the production of petroleum or natural gas from 
natural accumulations of petroleum or natural gas 
in that country or from oil or gas wells in that 
country, or 


(i1) the production of minerals from mines in that 
country; 


(b) the taxpayer’s income for the year from royalties © 
in respect of a natural accumulation of petroleum or 
natural gas in that country, an oil or gas well in that 
country or a mine in that country, determined without 
reference to subsections (4) and 66(4); and 


(c) all amounts each of which is an amount, in respect 
of a foreign resource property in respect of that coun- 
try that has been disposed of by the taxpayer, equal to 
the amount, if any, by which 


(i) the amount included in computing the tax- 
payer’s income for the year by reason of subsection 
59(1) in respect of that disposition 


exceeds 


(ii) the total of all amounts each of which is that 
portion of an amount deducted under subsection 
66.7(2) in computing the taxpayer’s income for the 
year that 


(A) can reasonably be considered to be in re- 
spect of the foreign resource property, and 


(B) cannot reasonably be considered to have re- 
duced the amount otherwise determined under 
paragraph (a) or (b) in respect of the taxpayer 
for the year. 


Related Provisions: 248(1)“foreign resource property” — Meaning of 
foreign resource property in respect of a country. 


“foreign resource loss” of a taxpayer for a taxation year 
in respect of a country other than Canada means the tax- 
payer’s loss for the year in respect of the country deter- 
mined in accordance with the definition “foreign resource 
income” with such modifications as the circumstances 
require. 


“global foreign resource limit” of a taxpayer for a taxa- 
tion year means the amount that is the lesser of 
(a) the amount, if any, by which 


(i) the amount determined under subparagraph 
66(4)(b)(11) in respect of the taxpayer for the year 
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exceeds the total of 


(ii) the total of all amounts each of which is the 
maximum amount that the taxpayer would be per- 
mitted to deduct, in respect of a country, under 
subsection (4) in computing the taxpayer’s income 
for the year if, in its application to the year, subsec- 
tion (4) were read without reference to paragraph 
(4)(b), and 


(i11) the amount deducted for the year under sub- 
section 66(4) in computing the taxpayer’s income 
for the year; and 


(b) the amount, if any, by which 


(1) 30% of the total of all amounts each of which is, 
at the end of the year, the taxpayer’s adjusted cu- 
mulative foreign resource expense in respect of a 
country 


exceeds 
(ii) the total described in subparagraph (a)(ii). 
Related Provisions: 66(13.1) — Short taxation year. 


(2) Application of subsection 66(15) — The defini- 
tions in subsection 66(15) apply in this section. 


(3) Amount to be included in income — For the pur- 
pose of paragraph 59(3.2)(c.1), the amount referred to in 
this subsection in respect of a taxpayer for a taxation year 
is the amount, if any, by which 


(a) the total of all amounts referred to in the descrip- 
tions of E to J in the definition “cumulative foreign 
resource expense” in subsection (1) that are deducted 
in computing the taxpayer’s cumulative foreign re- 
source expense at the end of the year in respect of a 
country 


exceeds the total of 


(b) the total of all amounts referred to in the descrip- 
tions of A to D in the definition “cumulative foreign 
resource expense” in subsection (1) that are included 
in computing the taxpayer’s cumulative foreign re- 
source expense at the end of the year in respect of the 
country, and 


(c) the total determined under paragraph 66.7(13.2)(a) 

for the year in respect of the taxpayer and the country. 
Related Provisions: 59(3.2)(c.1) — Income inclusion; 66(5) — No ap- 
plication to certain dealers; 66(11.4)(c) — Change of control; 66.8(1) — 
Resource expenses of limited partner; 70(5.2)(a) — Death of taxpayer; 
87(1.2) — Amalgamation — continuing corporation; 88(1.5) — 
Windup — parent continuation of subsidiary. 


(4) Deduction for cumulative foreign resource ex- 
pense — In computing a taxpayer’s income for a taxa- 
tion year throughout which the taxpayer is resident in 
Canada, the taxpayer may deduct the amount claimed by 
the taxpayer, in respect of a country other than Canada, 
not exceeding the total of 


(a) the greater of 


(i) 10% of a particular amount equal to the tax- 
payer’s adjusted cumulative foreign resource ex- 
pense in respect of the country at the end of the 
year, and 


(ii) the least of 
(A) if the taxpayer ceased to be resident in Can- 


ada immediately after the end of the year, the 
particular amount, 


(B) if clause (A) does not apply, 30% of the 
particular amount, 
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(C) the amount, if any, by which the taxpayer’s 
foreign resource income for the year in respect 
of the country exceeds the portion of the 
amount, deducted under subsection 66(4) in 
computing the taxpayer’s income for the year, 
that applies to a source in the country, and 


(D) the amount, if any, by which 


(1) the total of all amounts each of which is 
the taxpayer’s foreign resource income for 
the year in respect of a country 


exceeds the total of 


(II) all amounts each of which is the tax- 
payer’s foreign resource loss for the year in 
respect of a country, and 


(IT) the amount deducted under subsection 
66(4) in computing the taxpayer’s income 
for the year, and 


(b) the lesser of 


(1) the amount, if any, by which the particular 
amount exceeds the amount determined for the 
year under paragraph (a) in respect of the taxpayer, 
and 


(ii) that portion of the taxpayer’s global foreign re- 
source limit for the year that is designated for the 
year by the taxpayer, in respect of that country and 
no other country, in prescribed form filed with the 
Minister with the taxpayer’s return of income for 
the year. 


Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 
66(5) — No application to certain dealers; 66(11.4)(c) — Change of con- 
trol; 66(13.1) — Short taxation year; 66.8(1) — Resource expenses of lim- 
ited partner; 70(5.2)(a) — Death of taxpayer; 87(1.2) — Amalgamation — 
continuing corporation; 88(1.5) — Windup — parent continuation of sub- 
sidiary; 96(1)(d)(~i1) — Partnerships — no deduction for resource ex- 
penses; 110.6(1)“investment expense’(d)— Effect of claim under 
66.21(4) on capital gains exemption; 115(4.1) — Taxable income earned 
in Canada — foreign resource pool expenses; 127.52(1)(e) — Add-back 
of deduction for minimum tax purposes. 


(5) Individual changing residence — Where at any 
time in a taxation year an individual becomes or ceases to 
be resident in Canada, 


(a) subsection (4) applies to the individual as if the 
year were the period or periods in the year throughout 
which the individual was resident in Canada; and 


(b) for the purpose of applying this section, subsection 
66(13.1) does not apply to the individual for the year. 


History: S. 66.21 added by 2001, c. 17, s. 47, applicable to taxation years 
that begin after 2000. 


Definitions [s. 66.21]: “adjusted cumulative foreign resource ex- 
pense” — 66.21(1); “amount” — 248(1); “Canada” — 255, Interpretation 
Act 35(1); “commencement” — Interpretation Act 35(1); “cumulative for- 
eign resource expense” — 66.21(1); “depreciable property” — 13(21), 
248(1); “disposition” — 248(1); “drilling or exploration expense”, “ex- 
pense” — 66(15), 66.21(2); “fiscal period” — 249.1; “foreign resource ex- 
pense” — 66.21(1), 248(1); “foreign resource income’, “foreign resource 
loss” — 66.21(1); “foreign resource property” — 66(15), 248(1); “global 
foreign resource limit” — 66.21(1); “in respect of that country” — 
248(1)“foreign resource property”; “individual”, “mineral”, “mineral re- 
source”, “Minister”, “oil or gas well” — 248(1); “original owner” — 
66(15), 66.21(2); “partnership” — see Notes to 96(1); “prescribed” — 
248(1); “production” — 66(15), 66.21(2); “property” — 248(1); “‘re- 
lated’’ — 251(2)-(6); “resident”, “resident in Canada’? — 250; “share” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1). 


66.3 (1) Exploration and development shares — 
Any shares of the capital stock of a corporation or any 
interest in any such shares or right thereto acquired by a 
taxpayer under circumstances described in paragraph (i) 
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of the definition “Canadian exploration expense” in sub- 
section 66.1(6), paragraph (g) of the definition “Canadian 
development expense” in subsection 66.2(5) or paragraph 
(c) of the definition “Canadian oii and gas PEPPER ex- 
pense” in subsection 66.4(5) 


(a) shall, if acquired before November 13, 1981, be 
deemed 


(1) not to be a capital property of the taxpayer, 


(11) subject to subsection 142.6(3), to be inventory 
of the taxpayer, and 


(111) to have been acquired by the taxpayer at a cost 
to the taxpayer of nil; and 


(b) shall, if acquired after November 12, 1981, be 
deemed to have been acquired by the taxpayer at a 
cost to the taxpayer of nil. 


History: Para. 66.3(1)(a) amended by 1995, c..21, s. 51, applicable to 
taxation years that begin after October 1994. The para. formerly read: 


(a) shall, if acquired before November 13, 1981, be deemed not to 
be a capital property of the taxpayer but to be inventory of the tax- 
payer acquired at a cost to the taxpayer of nil, and 


Interpretation Bulletins: IT-503: Exploration and development shares 
(archived). 


(2) Deductions from paid-up capital — Where, at 
any time after May 23, 1985, a corporation has issued a 
share of its capital stock under circumstances described in 
paragraph (1) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), paragraph (g) of the defini- 
tion “Canadian development expense” in subsection 
66.2(5) or paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5) or has 
issued a share of-its capital stock on the exercise of an 
interest in or right to such a share granted under circum- 
stances described in any of those paragraphs, in comput- 
ing, at any particular time after that time, the paid-up cap- 
ital in respect of the class of shares of the capital stock of 
the corporation that included that share 


(a) there shall be deducted the amount,.if any, by 
which 


(i) the increase as a result of the issue of the share 
in the paid-up capital, determined without refer- 
ence to this subsection as it applies to the share, in 
respect of all of the shares of that. class 


exceeds 
(ii) the amount, if any, by which 


(A) the total amount of consideration received 
by the corporation in respect of the share, in- 
cluding any consideration for the interest or 
right in respect of the share 


exceeds 


(B) 50% of the amount of the expense referred 
to in paragraph (1) of the definition “Canadian 
exploration expense” in subsection 66.1(6), par- 
agraph (g) of the definition “Canadian develop- 
ment expense” in subsection 66.2(5) or para- 
graph (c) of the definition “Canadian oil and 
gas property expense” in subsection 66.4(5) that 
was incurred by a taxpayer who acquired the 
share or the interest or right on the exercise of 
which the share was issued, as the case may be, 
pursuant to an agreement with the corporation 
under which the taxpayer incurred the expense 
solely as consideration for the share, interest or 
right, as the case may be; and 
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(b) there shall be added an amount equal to the lesser 
of 


(i) the amount, if any; by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid by the corporation after May 23, 1985 and 
before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts each. of which is an 
amount required by paragraph (a) to be deducted in 
computing the paid-up capital in respect of that 
class of shares after May 22, 1985 and before the 
particular time. 


(3) Cost of flow-through shares — Any flow- 
through share (within the meaning assigned’ by subsection 
66(15)) of a corporation acquired by a person who was a 
party to the agreement pursuant to which it was issued 
shall be deemed to have been acquired by the person at a 
cost to the person of ‘nil. 


(4) Paid-up capital — Where, at any time after Febru- 
ary, 1986, a corporation has issued a flow-through share 
(within the meaning assigned by subsection 66(15)), in © 
computing, at any particular time after that time, the paid- 
up capital in respect of the class of shares of the capital 
stock of the corporation that included that share 


(a) there shall be deducted the amount, if any, by 
which 


(i) the increase as a result of the issue of the share 
in the paid-up capital, determined without refer- 
ence to this subsection as it applies to the share, in 
respect of all of the shares of that class 


exceeds 
(ii) the amount, if any, by which 


(A) the total amount of consideration received 
by the corporation in respect of the share 


exceeds 


(B) 50% of the total of the expenses. that were 
renounced by the corporation under subsection 
66(12.6), (12.601), (12.62) or (12.64) in respect 
of the share; and 


(b) there shall be added an amount equal to the vite 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4). or 
(4.1) to be a dividend on shares of that class 
paid by the corporation after Be atta 1986 
and: before the: particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts each of which is an 
amount required by paragraph (a) to be deducted in 
computing the paid-up capital in respect of that 
class of shares after February, 1986 and before the 
particular time. 
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History: Cl. 66.3(4)(a)(i1)(B) amended by 1994, c, 8, s. 7, applicable after 
December 2, 1992. Cl. (B) formerly read: 


(B) 50% of the total of the expenses that were renounced by the 
corporation under subsection 66(12.6), (12.62) or (12.64) in respect 
of the share; and 
Related Provisions [s. 66.3]: 66(16)-— Partnerships — person — tax- 
ation year; 66.4(2) — Deduction — Canadian oil and gas property. ex- 
penses; 66.7 — Successor rules. 
Definitions [s. 66.3]: “amount” — 248(1); “capital property” — 54, 
248(1); “class of shares” — 248(6); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “dividend”, “inventory” — 248(1); “paid-up capital” — 
89(1), 248(1); “person” — 66(16), 248(1); “share”, “taxpayer” — 248(1). 


66.4 [Canadian oil and gas property expenses] — 
(1) Recovery of costs — For the purposes of the 
description of B in the definition “cumulative Canadian 
oil and gas property expense” in subsection (5) and the 
description of L in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) and for the 
purpose of subparagraph 64(1.2)(a)(ii) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it applies to dispositions occurring before November 
13, 1981, the amount determined under this subsection in 
respect of a taxpayer for a taxation year is the amount, if 
any, by which 


(a) the total of all amounts referred to in the descrip- 
tions of E to J in the definition “cumulative Canadian 
oil and gas property expense” in subsection (5), that 
are deducted in computing the taxpayer’s cumulative 
Canadian oil and gas property expense at the end of 
the year . 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to 
D.1 in the definition “cumulative Canadian oil and gas 
property expense” in subsection (5) that are included 
in computing the taxpayer’s cumulative Canadian oil 
and gas property expense at the end of the year, and 


(c) the total determined under subparagraph 
66.7(12.1)(c)(i) in respect of the taxpayer for the year. 


Related Provisions: 66(11)— Acquisition of control; 66(11.4) — 
Change of control; 66(13)— Limitation; 104(5.2) — Trusts — 21-year 
deemed disposition. See additional Related Provisions at end of s. 66.4. 


History: The opening words of subsec. 66.4(1) substituted by 1994, c. 21, 
subsec, 30(1), applicable to taxation years that end after February 17, 
1987. The opening words of that subsec. formerly read: 


66.4 (1) For the purposes of the descriptions of A in the definition 
“cumulative Canadian oil and gas property expense” in subsection 
(5) and L in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5), and of subparagraph 64(1.2)(a)(ii) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read immediately before March 30, 1983, the amount 
determined under this subsection in respect of a taxpayer for a taxa- 
tion year is the amount, if any, by which 


Subsec. 66.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
41(1), applicable to taxation years ending after February 17, 1987, except 
that with respect to such taxation years commencing before February 18, 
1987, the reference to “(A to D.1)” in para. (b) shall be read as “(A to C)”. 
Subsec. 66.4(1) formerly read: 


66.4 (1) For the purposes of the descriptions of B in the definition 
“cumulative Canadian oil and gas property expense” in subsection 
(5) and L in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5), and of subparagraph 64(1.2)(a)(ii) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read before March 30, 1983, the amount determined 
under this subsection in respect of a taxpayer for a taxation year is 
the amount, if any, by which 

(a) the total of all amounts referred to in the descriptions of E to 

J in the definition “cumulative Canadian oil and gas property 

expense” in subsection (5) that would be taken into account in 
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computing the taxpayer’s cumulative Canadian oil and gas pro- 
perty expense at the end of the year 
exceeds 
(b) the total of all amounts referred to in the descriptions of A 
to C in the definition “cumulative Canadian’ oil and gas pro- 
perty expense” in subsection (5) that would be taken into ac- 
count in computing his cumulative Canadian oil and gas pro- 
perty expense at the end of the year. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Deduction for cumulative Canadian oil and 
gas property expense — A taxpayer may deduct, in 
computing the taxpayer’s income for a taxation year, such 


amount as the taxpayer may claim not exceeding the total 
of 


(a) the lesser of 
(1) the total of 


(A) the taxpayer’s cumulative Canadian oil and 
gas property expense at the end of the year, and 


(B) the amount, if any, by which 


(1) the total determined under subparagraph 
66.7(12.1)(c)(1) in respect of the taxpayer for 
the year 


exceeds 


(I) the amount that would, but for paragraph 
(1)(c), be determined under subsection (1) in 
respect of the taxpayer for the year, and 


(11) the amount, if any, by. which the total of all 
amounts each of which is 


(A) an amount included in the taxpayer’s in- 
come for the year by virtue of a disposition in 
the year of inventory described in section 66.3 
that was a share, any interest therein or right 
thereto acquired by the taxpayer under circum- 
stances described in paragraph (c) of the defini- 
tion “Canadian oil and gas property expense” in 
subsection (5), or 


(B) an amount included by virtue of paragraph 
12(1)(e) in computing the taxpayer’s income for 
the year to the extent that it relates to inventory 
described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a re- 
serve by virtue of paragraph 20(1)(n) in com- 
puting the taxpayer’s income for the year to the 
extent that the reserve relates to inventory de- 
scribed in clause (A); and 


(b) 10% of the amount, if any, by which the amount 

determined under subparagraph (a)(i) exceeds the 

amount determined under subparagraph (a)(ii). 
Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 
66(10.3) — Joint exploration corporation; 66(13.1) — Short taxation year; 
66.2(2) — Deduction for cumulative CDE; 110.6(1)“investment ex- 
pense”(d) — effect of claim under 66.4(2) on capital gains exemption; 
127.52(1)(e) — Add-back of deduction for minimum tax purposes. See 
additional Related Provisions.at end of s. 66.4. 


History: Subpara. 66.4(2)(a)(i) substituted by 1994, c. 7, Sch. IL (1991, c. 
49), subsec. 41(2), applicable to taxation years ending after February 17, 
1987. Subpara. 66.4(2)(a)(1) formerly read: 


(i) the amount of the taxpayer’s cumulative Canadian oil and gas 
property expense at the end of the year, and 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-438R2: Crown charges -- resource properties in Canada. 


(3), (4) [Repealed under former Act] 
(5) Definitions — In this section 
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Related Provisions: 66(15.1) — Application to s. 66; 66.1(6.1) — Ap- 
plication to s. 66.1; 66.2(5.1) — Application to s. 66.2. 


‘Canadian oil and gas property expense”’ of a taxpayer 
means any cost or expense incurred after December 11, 
1979 that is 


(a) [until 2007] notwithstanding paragraph 18(1)(m), 
the cost to the taxpayer of, including any payment for 
the preservation of a taxpayer’s rights in respect of, 
any property described in paragraph (a), (c) or (d) of 
the definition “Canadian resource property” in subsec- 
tion 66(15) or any right to or interest in such property 
(other than such a right or an interest that the taxpayer 
has by reason of being a beneficiary under a trust or a 
member of a partnership) or an amount paid or paya- 
ble to Her Majesty in right of the Province of Sas- 
katchewan as a net royalty payment pursuant to a net 
royalty petroleum and natural gas lease that was in ef- 
fect on March 31, 1977 to the extent that it can reason- 
ably be regarded as a cost of acquiring the lease, but 
not including any payment made to any of the persons 
referred to in subparagraph 18(1)(m)(i) for the preser- 
vation of a taxpayer’s rights in respect of a Canadian 
resource property nor a payment (other than a net roy- 
alty payment referred to in this paragraph) to which 
paragraph 18(1)(m) applied because of clause 


18(1)(m)(i)(B), 


Amendment [effective 2007] — _ 
66. ee oil and gas property f 
aieumenes 


in subecclin, 66(15). or a1 
sich property (other than a 


to a net on pecans sil ran pment jee that 
was in effect on March 31, 1977 to the extent that it 
can ENN be regarded as: a cost of ene the 

lease, . i. / 


Application: S.C. 2003, c. 28 8 will C48) Royal Ant November 7, 
2003), subsec. IQ); amends para. (a) of the definition “Canadian oil and _ 
gas property expense” in subsec. 66.4(5) to read as above, — to 
taxation years that begin after 2006. _ 


(b) subject to section 66.8, the taxpayer’s share of any 
expense referred to in paragraph (a) incurred by a part- 
nership in a fiscal period thereof at the end of which 
the taxpayer was a member of the partnership, unless 
the taxpayer elects in respect of the share in prescribed 
form and manner on or before the day that is 6 months 
after the taxpayer’s taxation year in which that period 
ends, or 


(c) any cost or expense referred to in paragraph (a) in- 
curred by the taxpayer pursuant to an agreement in 
writing with a corporation, entered into before 1987, 
under which the taxpayer incurred the cost or expense 
solely as consideration for shares, other than pre- 
scribed shares, of the capital stock of the corporation 
issued to the taxpayer or any interest in such shares or 
right thereto, 
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but, for greater certainty, shall not include 


(d) any consideration given by the taxpayer for any 
share or any interest therein or right thereto, except as 
provided by paragraph (c), or 


(e) any expense described in paragraph (c) incurred by 
any other taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian oil and 
gas property expense of that other taxpayer, 


(i1) by virtue of paragraph (i) of the definition “Ca- 
nadian exploration expense” in subsection 66.1(6), 
a Canadian exploration expense of that other tax- 
payer, or 


(iii) by virtue of paragraph (g) of the definition 
“Canadian development expense” in subsection 
66.2(5), a Canadian development expense of that 
other taxpayer, 


but any amount of assistance that a taxpayer has received 
or is entitled to receive in respect of or related to the tax- 
payer’s Canadian oil and gas property expense shall not 
reduce the amount of any of the expenses described in 
any of paragraphs (a) to (c); 


Related Provisions: 49(2) — Where option expires; 53(1)(e)(vii.1) — 
Addition to ACB — partnership interest; 66(10.3) — Joint exploration 
corporation; 66(12.5) — Unitized oil or gas field in Canada; 66.2(8) — 
Presumption; 66.3 — Exploration and development shares; 66.4(1) — Re- 
covery of costs; 66.4(2) — Deduction for cumulative COGPE; 248(1)Ca- ~ 
nadian oil and gas property expense’ — Definition applies to entire Act; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed 
to be assistance; 248(18), (18.1) — GST or QST — repayment of input 
tax credit or refund. See additional Related Provisions at end of s. 66; Jn- 
terpretation Act 8(2.1), (2.2) — Application to exclusive economic zone 
and continental shelf. See additional Related Provisions and Definitions at 
end of s. 66.4. 


History: Para. (a) of the definition “Canadian oil and gas property ex- 
pense” in subsec. 66.4(5) amended by 2003, c. 28, subsec. 7(1), applicable 
after December 20, 2002. The para. formerly read: 


(a) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of 
any property described in paragraph (a), (c) or (d) of the definition 
“Canadian resource property” in subsection 66(15) or a right to or 
interest in such property (other than such a right or interest that the 
taxpayer has by reason of being a beneficiary of a trust) or an 
amount paid or payable to Her Majesty in right of the Province of 
Saskatchewan as a net royalty payment pursuant to a net royalty 
petroleum and natural gas lease that was in effect on March 31, 
1977 to the extent that it can reasonably be regarded as a cost of 
acquiring the lease, but not including any payment made to any of 
the persons referred to in any of subparagraphs 18(1)(m)(i) to (iii) 
for the preservation of a taxpayer’s rights in respect of a Canadian 
resource property nor a payment (other than a net royalty payment 
referred to in this paragraph) to which paragraph 18(1)(m) applied 
by virtue of subparagraph 18(1)(m)(v), 


Para. (b) of “Canadian oil and gas property expense” in subsec. 66.4(5) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 25, applicable to part- 
nership fiscal periods ending after July 1990, except that an election re- 
ferred to in the para. that is filed before December 11, 1993, shall be 
deemed to have been filed on a timely basis. That para. formerly read: 


(b) subject to section 66.8, the taxpayer’s share of any expense re- 
ferred to in paragraph (a) incurred by a partnership in a fiscal period 
thereof, if at the end of that fiscal period [the taxpayer] was a mem- 
ber thereof, or 


Regulations: 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Gov- 
ernment assistance — general comments; IT-438R2: Crown charges — re- 
source properties in Canada; IT-503: Exploration and development shares 
(archived). 


Forms: T2 SCH 12: Resource-related deductions; T1086: Election by a 
partner waiving Canadian development expenses or oil and gas property 
expenses. 
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“cumulative Canadian oil and gas property expense” 
of a taxpayer at any time in a taxation year means the 
amount determined by the formula 


(A+B+C+D+D.1) 
—(E+F+G+H+I14+1L14J) 


where 
A is the total of all Canadian oil and gas property ex- 


penses made or incurred by the taxpayer before that 
time, 


is the total of all amounts determined under subsection 
(1)'in respect of the taxpayer for taxation years ending 
before that time, 


is the total of all amounts referred to in the description 
of F or G that are established by the taxpayer to have 
become bad debts before that time, 


is such part, if any, of the amount determined for I as 
has been repaid before that time by the taxpayer pur- 
suant to a legal obligation to repay all or any part of 
that amount, 


D.1 is the total of all specified amounts, determined 


under paragraph 66.7(12.1)(c) in respect of the tax- 
payer for taxation years ending before that time, 


is the total of all amounts deducted in computing the 
taxpayer’s income for a taxation year ending before 
that time in respect of the taxpayer’s cumulative Cana- 
dian oil and gas property expense, 


is the total of all amounts each of which is an amount 
in respect of property described in paragraph (a), (c) or 
(d) of the definition “Canadian resource property” in 
subsection 66(15) or any right to or interest in such a 
property, other than such a right or an interest that the 
taxpayer has by reason of being a beneficiary under a 
trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by 
the taxpayer before that time equal to the amount, if 
any, by which 


(a) the amount, if any, by which the proceeds of 
disposition in respect of the particular property that 
became receivable by the taxpayer before that time 
exceed any outlays or expenses made or incurred 
by the taxpayer before that time for the purpose of 
making the disposition and that were not otherwise 
deductible for the purposes of this Part 


exceeds the total of 
(b) the amount, if any, by which 


(i) the total of all amounts that would be deter- 
mined under paragraph 66.7(5)(a), immediately 
before the time (in this paragraph and paragraph 
(c) referred to as the “relevant time’) when such 
proceeds of disposition became receivable, in 
respect of the taxpayer and an original owner of 
the particular property (or of any other property 
acquired by the taxpayer with the particular 
property in circumstances in which subsection 
66.7(5) applied and in respect of which the pro- 
ceeds of disposition became receivable by the 
taxpayer at the relevant time) if 


(A) amounts that became receivable at or af- 
ter the relevant time were not taken into 
account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(iii) in respect of an amount 
that became receivable before the relevant 
time were made before the relevant time, 
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(C) paragraph 66.7(5)(a) were read without 
reference to “10% of’, and 


(D) no reduction under subsection 80(8) at 
or after the relevant time were taken into 
account 


exceeds the total of 


(11) all amounts that would be determined under 
paragraph 66.7(5)(a) at the relevant time in re- 
spect of the taxpayer and an original owner of 
the particular property (or of that other property 
described in subparagraph (i)) if 


(A) amounts that became receivable after the 
relevant time were not taken into account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(ii1) in respect of an amount 
that became receivable at or before the rele- 
vant time were made before the relevant 
time, 


(C) paragraph 66.7(5)(a) were read without 
reference to “10% of’, and 


(D) no reduction under subsection 80(8) at 
or after the relevant time were taken into ac- 
count, and 


(iii) such portion of the amount determined 
under this paragraph as was otherwise applied 
to reduce the amount otherwise determined 
under this description, and 


(c) the amount, if any, by which 


(i) the total of all amounts that would be deter- 
mined under paragraph 66.7(4)(a), immediately 
before the relevant time, in respect of the tax- 
payer and an original owner of the particular 
property (or of any other property acquired by 
the taxpayer with the particular property in cir- 
cumstances in which subsection 66.7(4) applied 
and in respect of which the proceeds of disposi- 
tion became receivable by the taxpayer at the 
relevant time) if 


(A) amounts that became receivable at or af- 
ter the relevant time were not taken into 
account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(iii) in respect of an amount 
that became receivable before the relevant 
time were made before the relevant time, 


(C) paragraph 66.7(4)(a) were read without 
reference to “30% of’, and 


(D) no reduction under subsection 80(8) at 
or after the relevant time were taken into 
account 


exceeds the total of 


(ii) all amounts that would be determined under 
paragraph 66.7(4)(a) at the relevant time in re- 
spect of the taxpayer and an original owner of 
the particular property (or of that other property 
described in subparagraph (i)) if 
(A) amounts that became receivable after the 
relevant time were not taken into account, 


(B) each designation made under subpara- 
graph 66.7(4)(a)(i11) in respect of an amount 
that became receivable at or before the rele- 
vant time were made before the relevant 
time, 


S. 66.4(5) cum 


(C) paragraph 66.7(4)(a) were read without 
reference to “30% of’, 


(D) amounts described in subparagraph 
66.7(4)(a)(ii) that became receivable at the 
relevant time were not taken into account, 
and 


(E) no reduction under subsection 80(8) at 
or after the relevant time were taken into ac- 
count, and 


(ii1) such portion of the amount otherwise deter- 
mined under this paragraph as was otherwise 
applied to reduce the amount otherwise deter- 
mined under this description, 


G is the total of all amounts that became receivable by 
the taxpayer before that time that are to be included in 
the amount determined under this description by virtue 
of paragraph 66(12.5)(a), 


H is the total of all amounts each of which is an amount 
received before that time on account of any amount 
referred to in the description of C, 


I is the total amount of assistance that the taxpayer has 
received or is entitled to receive in respect of any Ca- 
nadian oil and gas property expense incurred after 
1980 or that can reasonably be related to any such ex- 
pense after 1980, 


I. 


— 


is the total of all amounts by which the cumulative Ca- 
nadian oil and gas property expense of the taxpayer is 
required because of subsection 80(8) to be reduced at 
or before that time, and 


J is the total of all amounts that are required to be de- 
ducted before that time under paragraph 66.7(12)(d) in 
computing the taxpayer’s cumulative Canadian oil and 
gas property expense; 

Related Provisions: 20(1)(kk) — Exploration and development grants; 

50(1)(a) — Deemed disposition where debt becomes bad _ debt; 

66(10.3) — Joint exploration corporation; 66(12.5,.) — Unitized oil or gas 

field in Canada; 66.7(5) — Deduction to successor corporation; 70(5.2) — 

Resource properties and land inventories of deceased taxpayer; 

79(4)(c) — Subsequent payment by debtor following surrender of pro- 

perty deemed to be repayment of assistance; 79.1(8) — No claim for prin- 

cipal amount of bad debt where property seized by creditor; 80(8)(d) — 

Reduction of CCOGPE on debt forgiveness; 96(2.2)(d) — At-risk amount; 

104(5.2) — Trusts — 21-year deemed disposition; 248(16), (16.1) — GST 

or QST input tax credit/refund and rebate deemed to be assistance; 

248(18), (18.1) — GST or QST — repayment of input tax credit or re- 

fund; 257 — Formula cannot calculate to less than zero. See additional 

Related Provisions at end of s. 66.4. 


History: The opening words of the description. of F in the definition “cu- 
mulative Canadian oil and gas property expense” in subsec. 66.4(5) 
amended by 2003, c. 28, subsec. 7(3), applicable after December 20, 2002. 
The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect 
of a property described in paragraph (a), (c) or (d) of the defini- 
tion “Canadian resource property” in subsection 66(15) or a 
right to or interest in such a property, other than such a right or 
interest that the taxpayer has by reason of being a beneficiary of 
a trust, (in this description referred to as “the particular pro- 
perty”) disposed of by the taxpayer before that time equal to the 
amount, if any, by which 


Cls. (b)(@)(D), (b)Gi)(D), (c)G)(D) and (c)(ii)(E) added to the description 
of F in the definition “cumulative Canadian oil and gas property expense” 
in subsec. 66.4(5) by 1995, c. 21, subsecs. 24(2)-(5), applicable to taxa- 
tion years that end after February 21, 1994. 


The description of 1.1 added to the definition “cumulative Canadian oil 
and gas property expense” in subsec. 66.4(5) and the corresponding 
formula amended by 1995, c. 21, subsecs. 24(6) and (1), applicable to tax- 
ation years that end after February 21, 1994. 


All that portion of the description of F in the definition “cumulative Cana- 
dian oil and gas property expense” in subsec. 66.4(5) following para. (a) 
substituted by 1994, c. 21, subsec. 30(2), applicable to taxation years end- 
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ing after February 17, 1987. That portion of the description of F ipmerly 
read: 
exceeds the amount equal to 


(b) where the proceeds of disposition referred to in CASE Rb 
(a) may reasonably be attributed to the disposition of a property 
that was acquired by the taxpayer in circumstances in which 
subsection 66.7(5) applies to the taxpayer as successor, the 
lesser of 
(i) the amount determined under paragraph (a) in respect of 
the property, and 
(ii) the total of all amounts each of which is an amount that 
would be determined at that time under paragraph 
66.7(5)(a) in respect of the acquisition of the property by 
the taxpayer if that paragraph were read without reference 
to “10% of’, and 
(c) in any other case, nil, 


D.1 and its description added to in the definition “cumulative Canadian oil 
and gas property expense” in subsec. 66.4(5) by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 41(3) and (3.1), applicable to taxation years beginning af- 
ter February 17, 1987. re 


Selected Cases: Bow River Pipe Lines Ltd. v. R., [1998] 3 C.T.C. 2394 
(TCC) (CCOGPE was nil where taxpayer never a partner of , limited 
partnership). 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments. 


“proceeds of disposition” has the meaning assigned by 
section 54. E 

History: The definition “disposition” repealed, and “proceeds of disposi- 
tion” amended, by 2001, c. 17, s. 48, applicable to transactions and events 
that occur after December 23, 1998. The definitions formerly read: 


“disposition” and “proceeds of disposition” have the meanings as- . 
signed by section 54. 


(5.1) Application of subsecs. 66(15) and 66.1(6) — 
The definitions in subsections 66(15) and 66.1(6) apply to 
this section. 


Origin of subsec. 66.4(5.1): R.S.C. 1985, c. 1) (Sth. saith) (formerly 
contained in the opening words of subsecs. 66(15) and 66.1(6)). 


(6) Share of partner — Except as provided in subsec- 
tion (7), where a taxpayer is a member of a partnership, 
the taxpayer’s share of any amount that would be an 
amount referred to in the description of D in the definition 
“cumulative Canadian oil and gas property expense” in 
subsection (5), in paragraph (a) of the description of F in 
that definition or in the description of G or I in that defini- 
tion in respect of the partnership for a taxation year of the 
partnership if section 96 were read without reference to 
paragraph 96(1)(d) shall, for the purposes of this Act, be 
deemed to be an amount referred to in the description of 
D in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection (5),'in paragraph (a) of the 
description of F in that definition or in the description of 
G or I in that definition, whichever is applicable, in re- 
spect of the taxpayer for the taxation year of the taxpayer 
in which the partnership’s taxation year ends. 


Related Provisions: 59(1.1) — Parallel rule for foreign resource pro- 
perty; 66.2(6) — Parallel rule for CCDE. 


History: Subsec. 66.4(6) amended by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 41(4), to add reference to the description of D LieX) applicable 
after January 1990. 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments; IT-353R2: 
Partnership interests — some adjustments to cost base (archived). 


1.T. Technical News: No..12 (adjusted cost base of partnership inter- 
est — subparagraph 53(1)(e)(viii)). 


(7). Exception — Where a non-resident person is a 
member of a partnership that is deemed under paragraph 
115(4)(b) to have disposed of any Canadian resource pro- 
perty, the person’s share of any amount that would be an 
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amount referred to in the description of D in the definition 
“cumulative Canadian oil and gas property expense” in 
subsection (5), in paragraph (a) of the description of F in 
that definition or in the description of G or J in that defini- 
tion.in respect of the partnership for a taxation year of the 
partnership if section 96 were read without reference to 
paragraph 96(1)(d) shall, for the purposes of this Act, be 
deemed to be an amount referred to in the description of 
D in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection (5), in paragraph (a) of the 
description of F in that definition or in the description of 
G or I in that definition, whichever is applicable, in re- 
spect of the person for the taxation year of the person that 
is deemed under paragraph 115(4)(a) to have ended. 


History: Subsec. 66.4(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 41(4), applicable to taxation years of partnerships beginning after 
1984. Subsec. 66.4(7) formerly read: 


(7) Idem — Where a non-resident person is a member of a partner- 
ship that is deemed under paragraph 115(4)(b) to have disposed of a 
property described in any of paragraphs 59(1.2)(a), (2)(c) and (d) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, the non-resident’s share of any amount that would be an 
amount referred to in paragraph (a) of the description of F in the 
definition “cumulative Canadian oil and gas property expense” in 
subsection (5) or in the description of G or I in that definition in 
respect of the partnership for a taxation year of the partnership if 
section 96 were read without reference to paragraph 96(1)(d) shall, 
for the purposes of this Act, be deemed to be an amount referred to 
in paragraph (a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection (5) or in the 
description of G or I in that definition, as the case may be, in respect 
of the non-resident person for the taxation year of the non-resident 
person that is deemed under paragraph 115(4)(a) to have ended. 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-273R2: Government assistance — general comments. 


Related Provisions [s. 66.4]: 66(5) — Dealers; 66(18) — Members of 
partnerships; 66.7 — Successor rules; 66.8(1) — Resource. expenses of 
limited partner; 87(1.2)——New corporation deemed continuation of 
predecessor. 


Selected Cases [s. 66.4]: Bow River Pipe Lines Ltd. y, R., [1997] 3 
CEC 397 (FCA) (Entitlement of non-partners to claim COGPE 
established). 


Definitions [s. 66.4]: “amount” — 248(1); “assistance” — 66(15), 
66.1(6.1), 79(4), 125.4(5), 248(16); (16.1), (18); (18.1); “Canada” — 255, 
Interpretation Act 8(2.1), (2.2); “Canadian exploration expense” — 
66.1(6), 66.4(5.1), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “Canadian resource property” — 66(15), 66.4(5.1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposi- 


tion” — 248(1); “expense” — 66(15), 66.4(5.1); “fiscal period’? — 249.1; 
“Her Majesty” — Interpretation Act 35(1); “inventory”, “mineral”, “non- 
resident”, “oil or gas well”, “prescribed” — 248(1); “proceeds of disposi- 


tion” — 54, 66.4(5); “property”, “share” — 248(1); “taxation year’ — 
11(2), 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


interpretation Bulletins [s. 66.4]: IT-273R2: Government assis- 
tance — general comments. 


66.5 (1) Deduction from income — In computing its 
income for a taxation year that ends before 1995, a corpo- 
ration that has not made a designation for the year under 
subsection 66(14.1) or (14.2) may deduct such amount as 
it may claim not exceeding its cumulative offset account 
at the end of the year. 


Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource ex- 
penses of limited partner; 196 — Tax on deduction under s. 66.5. 


Forms: T2099: Part [X tax return in respect of amounts deducted under 
subsection 66.5(1). 
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(2) Definition of “cumulative offset account” — In 
this section, “cumulative offset account” of a corporation 
at any time means the amount, if any, by which 


(a) the total of all amounts required to be added under 
subsections 66(14.1) and (14.2) in computing its cu- 
mulative offset account before that time, 


exceeds 


(b) the total of all amounts deducted under subsection 
(1) in computing its. income for taxation years ending 
before that time. 


Related Provisions: 87(2)(pp) — Amalgamation — cumulative offset 
account computation. 


(3) Change of control — Where at any time after June 
5, 1987 control of a corporation has been acquired by a 
person or group of persons, the amount deductible under 
subsection (1) by. the corporation in computing its income 
for a taxation year ending after that time shall not exceed 
the amount, if any, by which 


(a) the part of its income for the year that may reason- 
ably be regarded as attributable to production from 
Canadian resource properties owned by it immediately 
before that time 


exceeds 


(b) the total of all amounts deducted under subsection 
_ 29(25) of the Income Tax Application Rules and sub- 
sections 66.7(1), (3), (4) and (5) by it in respect of its 
income for the year in computing its income for the 
year. 
Related Provisions [subsec. 66.5(3)]: 139.1(18) — Holding corpora- 
tion deemed not to. acquire control of insurer on demutualization; 
249(4) —Deemed year end where change of control occurs; 
256(6)—(9) — Whether control acquired: 
Definitions [s. 66.5]: “acquired” — 256(7)-(9); “amount” — 248(1); 
“control” — 256(6)-(9); “corporation” — 248(1), Interpretation Act 
35(1); “cumulative offset account” — 66.5(2); “person” — 248(1); “taxa- 
tion year” — 249. 


66.6 Acquisition from tax-exempt [person] — 
Where a corporation acquires, by purchase, amalgama- 
tion, merger, winding-up or otherwise, all or substantially 
all of the Canadian resource properties or foreign resource 
properties of a person whose taxable income is exempt 
from tax under this Part, subsection 29(25) of the Income 
Tax Application Rules and subsections 66.7(1) to (5) do 
not apply to the corporation in respect of the acquisition 
of the properties. 


Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource ex- 
penses of limited partner. 


History: S. 66.6 amended by 1998, c. 19, s. 105, applicable to acquisi- 
tions that occur after April 26, 1995, other than an acquisition that occurs 
before 1996 and that was required by an agreement in writing entered into 
before April 27, 1995. The section formerly read: 


66.6 (1) Where subsec. 29(25) of ITAR and subsecs. 66.7(1), 
(2), etc. do not apply — Where a particular corporation has at any 
time after July 19, 1985 acquired by purchase, amalgamation, 
merger, winding-up or otherwise, from another person who is ex- 
empt from tax under this Part on that person’s taxable income (other 
than a corporation that is referred to in paragraph 149(1)(d) and that 
is a principal-business corporation within the meaning assigned by 
subsection 66(15)) all or substantially all of the person’s Canadian 
resource properties, subsection 29(25) of the Income Tax Applica- 
tion Rules and subsections 66.7(1), (2), (3) and (4) do not apply to 
the particular corporation in respect of the acquisition of the proper- 
ties except to the extent that the properties were acquired by it 
before 1987 pursuant to an agreement in writing made by it before 
July 20, 1985. 


(2) Where subsec. 66.7(5) does not apply — Where a particular 
corporation has at any time after July 19, 1985 acquired by 
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purchase, amalgamation, merger, winding-up or otherwise, from an- 
other person who is exempt from tax under this Part on that per- 
son’s taxable income all or substantially all of the person’s Cana- 
dian resource properties, subsection 66.7(5) does not apply to the 
particular corporation in respect of the acquisition of the properties 
except to the extent that the properties were acquired by it before 
1987 pursuant to an agreement in writing made by it before July 20, 
1985. 


Definitions [s. 66.6]: “business” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “person”, “property” — 248(1); “taxable in- 
come” — 2(2), 248(1); “writing” — Jnterpretation Act 35(1). 


Interpretation Bulletins: IT-126R2: Meaning of “winding-up”. 


66.7 (1) Successor of Canadian exploration and 
development expenses — Subject to subsections (6) 
and (7), where after 1971 a corporation (in this subsection 
referred to as the “successor’’) acquired a particular Cana- 
dian resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its in- 
come for a taxation year an amount not exceeding the to- 
tal of all amounts each of which is an amount determined 
in respect of an original owner of the particular property 
that is the lesser of 


(a) the Canadian exploration and development ex- 
penses incurred by the original owner before the origi- 
nal owner disposed of the particular property to the 
extent that those expenses were not otherwise de- 
ducted in computing the income of the successor for 
the year, were not deducted in computing the income 
of the successor for a preceding taxation year and 
were not deductible under subsection 66(1) or de- 
ducted under subsection 66(2) or (3) by the original 
owner, or deducted by any predecessor owner of the 
particular property, in computing income for any taxa- 
tion year, and 


(b) the amount, if any, by which 


(1) the part of the successor’s income for the year 
that may reasonably be regarded as attributable to 


(A) the amount included in computing its in- 
come for the year under paragraph 59(3.2)(c) 
that may reasonably be regarded as attributable 
to the disposition by it in the year or a preced- 
ing taxation year of any interest in or right to 
the particular property to the extent that the pro- 
ceeds of the disposition have not been included 
in determining an amount under clause 
29(25)(d)(i)(A) of the Income Tax Application 
Rules, this clause, clause (3)(b)(i)(A) or para- 
graph (10)(g) for a preceding taxation year, 


(B) its reserve amount for the year in respect of 
the original owner and each predecessor owner, 
if any, of the particular property, or 


(C) production from the particular property, 


computed as if no deduction were allowed under 
section 29 of the Income Tax Application Rules, 
this section or any of sections 65 to 66.5, 


exceeds the total of 


(ii) all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this 
subsection and subsections (3), (4) and (5) for the 
year that can reasonably be regarded as attributable 
to the part of its income for the year described in 
subparagraph (i) in respect of the particular pro- 
perty, and 
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(iii) all amounts added because of subsection 
80(13) in computing the amount determined under 
subparagraph (i). 
Related Provisions: 66(1) — Exploration and development expenses; 
66.6(1) — Application; 66.7(2.3) — Income deemed not attributable to 
production from Canadian resource property; 66.7(6), (7) — Application 
rules; 66.7(10) — Change of control; 66.7(10.1) — Amalgamation — 
partnership property; 66.7(11) — Change of. control — anti-avoidance 
rule; 66,.7(12) — Reduction of Canadian resource expenses; 66.7(14) — 
Disposal of Canadian resource properties; 66.7(16) — Non-successor ac- 
quisitions; 66.7(17) — Restriction on deductions. See additional Related 
Provisions at end of s. 66.7. 
History: Subpara. 66.7(1)(b)(iii) amended.by 1998, c. 19, subsec. 106(1), 
applicable to taxation years that end after February 21, 1994. The subpara. 
formerly read: 
(iii) all amounts added because of subsection 80(13) or (17) in com- 
puting the amount determined under subparagraph (i). 


The portion of para. 66.7(1)(b) after subpara. (i) amended by 1995, c. 21, 
subsec. 25(1), applicable to taxation years that end after February 21, 


1994. That sbortion formerly read: 
exceeds 


(ii) the total of all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this subsection and 
subsections (3), (4) and (5) for the year that may reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (1) in respect of the particular 
property. 

Para. 66.7(1)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 


42(1), applicable to taxation years ending after February 17, 1987. Para. 
66.7(1)(a) formerly read: 


(a) the Canadian exploration and development expenses incurred by 
the original owner before that owner disposed of the particular pro- ~ 
perty to the extent that those expenses were not deducted by the 
successor in computing its income for a preceding taxation year and 
were not deductible under subsection 66(1), or deducted under sub- 
section 66(2) or (3), by the original owner or deducted, by any pred- 
ecessor owner of the particular property in computing income for 
any taxation year, and 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(2) Successor of foreign exploration and 
development expenses — Subject to subsections (6) 
and (8), where after 1971 a corporation (in this subsection 
referred to as the “successor’’) acquired a particular for- 
eign resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its in- 
come for a taxation year an amount not exceeding the to- 
tal of all amounts each of which is an amount determined 
in respect of an original owner of the particular property 
that is the lesser of 


(a) the amount, if any, by which 


(i) the foreign exploration and development ex- 
penses incurred by the original owner before the 
original owner disposed of the particular property 
to the extent that those expenses were incurred 
when the original owner was resident in Canada, 
were not otherwise deducted in computing the suc- 
cessor’s income for the year, were not deducted in 
computing the successor’s income for a preceding 
taxation year and were not deductible by the origi- 
nal owner, nor deducted by any predecessor owner 
of the particular property, in computing income for 
any taxation year 


exceeds 


(ii) the total of all amounts each of which is an 
amount by which the amount described in this par- 
agraph is required because of subsection 80(8) to 
be reduced at or before the end of the year, and 
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(b) the amount, if any, by which the total of 


(1) the part of the successor’s income for the year 
that can reasonably be regarded as attributable to 


(A) the amount included under subsection 59(1) 
in computing its income for the year that can 
reasonably be regarded as attributable to the 
disposition by it of any interest in or right to the 
particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under 
sections 65 to 66.5 and this section, and 


(i1) the lesser of 


(A) the total of all amounts each of which is the 
amount designated by the successor for the year 
in respect of a Canadian resource property 
owned by the original owner immediately 
before being acquired with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property, not exceeding the 
amount included in the successor’s income for 
the year, computed as if no deduction were al- 
lowed under section 29 of the Income Tax Ap- 
plication Rules, this section or any of sections 
65 to 66.5, that can reasonably be regarded as 
being attributable to the production after 1988 
from the Canadian resource property, and 


(B) the amount, if any, by which 10% of the 
amount described in paragraph (a) for the year 
in respect of the original owner exceeds the to- 
tal of all amounts each of which would, but for 
this subparagraph, clause (111)(B) and subpara- 
graph (10)(h)(vi), be determined under this par- 
agraph for the year in respect of the particular 
property or other foreign resource property 
owned by the original owner immediately 
before being acquired with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property 


exceeds the total of 


(iii) all other amounts deducted under this subsec- 
tion for the year that can reasonably be regarded as 
attributable to 


(A) the part of its income for the year described 
in subparagraph (i) in respect of the particular 
property, or 


(B) a part of its income for the year described in 
clause (ii)(A) in respect of which an amount is 
designated by the successor under clause 
(i)(A), and 


(iv) all amounts added because of subsection 

80(13) in computing the amount determined under 

subparagraph (1), 
and income in respect of which an amount is designated 
under clause (b)(ii)(A) shall, for the purposes of clause 
29(25)(d)(i)(B) of the Income Tax Application Rules, 
clauses (1)(b)G)(C), (3)(b)GO), — (4)(b)G)(B) and 
(5)(b)(i)(B) and subparagraph (10)(g)(ii), be deemed not 
to be attributable to production from a Canadian resource 
property. 
Related Provisions: 66(4) — Foreign exploration and development ex- 
penses; 66.6(1) — Application; 66.7(2.1), (2.2) — Country-by-country 
successor FEDE allocations; 66.7(2.3) — Income deemed not attributable 
to production from Canadian resource property; 66.7(6), (8) — Applica- 


tion rules; 66.7(10) — Change of control; 66.7(10.1) — Amalgamation — 
partnership property; 66.7(11)— Change of . control — anti-avoidance 
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rule; 66.7(13) — Reduction of foreign resource expenses; 66.7(15) — Dis- 
posal of foreign resource properties; 66.7(16) — Non-successor acquisi- 
tions; 66.7(17) — Restriction on deductions; 80(1)“successor pool’ — 
Debt forgiveness; 80(8)(a) — Reduction of undeducted balances on debt 
forgiveness. See additional Related Provisions at end of s. 66.7. 


History: Subpara. 66.7(2)(a)(i) amended by 2001, c. 17, subsec. 49(1), 
applicable to 1999 et seg. Subpara. (i) formerly read: 


(i) the foreign exploration and development expenses incurred by 
the original owner before the original owner disposed of the particu- 
lar property to the extent that those expenses were not otherwise 
deducted in computing the successor’s income for the year, were 
not deducted in computing the successor’s income for a preceding 
taxation year and were not deductible by the original owner, or de- 
ducted by any predecessor owner of the particular property, in com- 
puting income for any taxation year 


Subpara. 66.7(2)(b)(iv) amended by 1998, c. 19, subsec. 106(2), applica- 
ble to taxation years that end after February 21, 1994. The subpara. for- 
merly read: 


(iv) all amounts added because of subsection 80(13) or (17) in com- 
puting the amount determined under subparagraph (1), 


Para. 66.7(2)(a) and the portion of para. 66.7(2)(b) after subpara. (ii) 
amended by 1995, c. 21, subsecs. 25(2) and (3), applicable to taxation 
years that end after February 21, 1994. Para. 66.7(2)(a) and that portion of 
para. 66.7(2)(b) formerly read: 


(a) the foreign exploration and development expenses incurred by 
the original owner before the original owner disposed of the particu- 
lar property to the extent that those expenses were not otherwise 
deducted in computing the income of the successor for the year, 
were not deducted in computing the income of the successor for a 
preceding taxation year and were not deductible by the original 
owner, or deducted by any predecessor owner of the particular pro- 
perty, in computing income for any taxation year, and 


exceeds 


(ii1) the total of all other amounts deducted under this subsec- 
tion for the year that can reasonably be regarded as attributable 
to 


(A) the part of its income for the year described in subpara- 
graph (i) in respect of the particular property, or 


(B) a part of its income for the year described in clause 
(ii)(A) in respect of which an amount is designated by the 
successor under clause (i1)(A), 


Cl. 66.7(2)(b)(ii)(B) substituted by 1994, c. 21, subsec. 31(1), applicable 
to taxation years ending after February 17, 1987. That cl. formerly read: 


(B) the amount, if any, by which 10% of the amount described in 
paragraph (a) for the year in respect of the original owner exceeds 
the total of all amounts each of which would, but for this subpara- 
graph, clause (111)(B) and subparagraph (10)(h)(iv), be determined 
under this paragraph for the year in respect of the particular pro- 
perty or other foreign resource property owned by the original 
owner immediately before being acquired with the particular pro- 
perty by the successor or a predecessor owner of the particular 
property 
Paras. 66.7(2)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 42(2), applicable to taxation years ending after February 17, 1987, 
except that, where subsec. 66.7(2) applies to the successor referred to 
therein by reason of the application of subsec. 66.7(10), cl. (b)(ii)(A) shall 
be read without reference to the expression “after 1988”. Paras. 66.7(2)(a), 
(b) formerly read: 


(a) the foreign exploration and development expenses incurred by 
the original owner before that owner disposed of the particular pro- 
perty to the extent that those expenses were not deducted by the 
successor in computing its income for a preceding taxation year and 
were not deductible by the original owner or deducted by any prede- 
cessor owner of the particular property in computing income for any 
taxation year, and 


(b) the amount, if any, by which 


(1) the part of the successor’s income for the year that may rea- 
sonably be regarded as attributable to 


(A) the amount included in computing its income for the 
year under subsection 59(1) that may reasonably be re- 
garded as attributable to the disposition by it of any interest 
in or right to the particular property, or 


(B) production from the particular property, 
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computed as if no deduction were allowed under this section or 
any of sections 65 to 66.5, 


exceeds 


(ii) the total of all other amounts deducted under this subsection 
for the year that may reasonably be regarded as attributable to 
the part of its income for the year described in subparagraph (i) 
in respect of the particular property. 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(2.1) Country-by-country successor FEDE alloca- 
tions — For greater certainty, the portion of, an amount 
deducted under subsection (2) in computing a taxpayer’s 
income for a taxation year that can reasonably be consid- 
ered to be in respect of specified foreign exploration and 
development expenses of the taxpayer in respect of a 
country is considered to apply to a source in that country. 


Related Provisions: 66(4.1)— Parallel rule for 
66.7(2.2) — Method of allocation. 


History: Subsec. 66.7(2.1) added by 2001, c. 17, subsec. 49(2), applicable 
to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


predecessor; 


(b) where, for the purposes of subsec. 117(26) of c. 17, a date is desig- 
nated in writing by the taxpayer and the designation is filed with the 
Minister of National Revenue on or before the taxpayer’s filing-due 
date for the taxpayer’s taxation year that includes June 14, 2001, the 
‘later of 


(i) the date so designated, and 
(ii) December 31, 1994; and 


(2.2) Method of allocation — For the purpose of sub- 
section (2.1), where a taxpayer has incurred specified for- 
eign exploration and development expenses in respect of 
two or more countries, an allocation to each of those 
countries for a taxation year shall be determined in a man- 
ner that is 


(a) reasonable having regard to all the circumstances, 
including the level and timing of 


(1) the taxpayer’s specified foreign exploration and 
development expenses in respect of the country, 
and 


(11) the profits or gains to which those expenses re- 
late; and 


(b) not inconsistent with the allocation made under 
subsection (2.1) for the preceding taxation year. 


Related Provisions: 66(4.2) — Parallel rule for predecessor. 


History: Subsec. 66.7(2.2) added by 2001, c. 17, subsec. 49(2), applicable 
to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 117(26) of c. 17, a date is desig- 
nated in writing by the taxpayer and the designation is filed with the 
Minister of National Revenue on or before the taxpayer’s filing-due 
date for the taxpayer’s taxation year that includes June 14, 2001, the 
later of 


(i) the date so designated, and 
(11) December 31, 1994; and 


(2.3) Successor of foreign resource expenses — 
Subject to subsections (6) and (8), where a corporation (in 
this subsection referred to as the “successor’’) acquired a 
particular foreign resource property in respect of a coun- 
try (whether by way of a purchase, amalgamation, 
merger, winding-up or otherwise), there may be deducted 
by the successor in computing its income for a taxation 
year an amount not exceeding the total of all amounts 
each of which is an amount determined in respect of an 
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original owner of the particular property that is the lesser 
of 


(a) 30% of the amount, if any, by which 


(i) the cumulative foreign resource expense, in re- 
spect of the country, of the original owner deter- 
mined immediately after the disposition of the par- 
ticular property by the original owner to the extent 
that it has not been 


(A) deducted by the original owner or any pred- 
ecessor owner of the particular property in com- 
puting income for any taxation year, 


(B) otherwise deducted in computing the in- 
come of the successor for the year, or 


(C) deducted by the successor in computing its 
income for any preceding taxation year 


exceeds the total of 


Gi) all amounts each of. which is an amount (other 
than any portion of the amount that can reasonably 
be considered to result in a reduction of the amount 
otherwise determined under this paragraph in re- 
spect of another original owner of a relevant re- 
source property who is not a predecessor owner of 
a relevant resource property or who became a pred- 
ecessor owner of a relevant, resource property 
before the original owner became a predecessor 
owner of a relevant resource property) that became . 
receivable by a predecessor owner of the particular 
property, or by the successor in the year or a pre- 
ceding taxation year, and that 


(A) was included by the predecessor owner or 
the successor in computing an amount deter- 
mined under paragraph (a) of the description of 
F in the definition “cumulative foreign resource 
expense” in subsection 66.21(1) at the end of 
the year, and | 


(B) can reasonably be regarded as attributable 
to the disposition of a property (in this subpara- 
graph referred to as a “relevant resource pro- 
perty”) that is 


(1) the particular property, or 


(I) another foreign resource property in re- 
spect of the country that was acquired from 
the original owner with the particular pro- 
perty by the successor or a predecessor 
owner of the particular property, and 


(ii1) all amounts each of which is an amount by 
which the amount described in this paragraph is re- 
quired by reason of subsection 80(8) to be reduced 
at or before the end of the year, and - 


(b) the amount, if any, by which the total of 


(i) the part of the successor’s income for the year 
that can reasonably be regarded as attributable to 
production from the particular property, computed 
as if no deduction were permitted under section 29 
of the Income Tax Application Rules, this section 
or any of sections 65 to 66.5, except that, where the 
successor acquired the particular property from the 
original owner at any time in the year (otherwise 
than by way of an amalgamation or merger or 
solely by reason of the application of paragraph 
(10)(c)) and did not deal with the original owner at 
arm’s length at that time, the amount determined 
under this subparagraph is deemed to be nil, and 


410 


Subdivision e — Deductions in Computing Income 


(ii) unless the amount determined under subpara- 
graph (i) is nil by reason of the exception provided 
under, that subparagraph, the lesser of ; 


(A) the total of all amounts each of which is the 
amount designated by the successor for the year 
in respect of a Canadian resource property 
owned by the original owner immediately 
before being acquired with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property, not exceeding the 
amount included in the successor’s income for 
the year, computed as if no deduction were per- 
mitted under section 29 of the Income Tax Ap- 
plication Rules, this section or any of sections 
65 to 66.5, that can reasonably be regarded as 
being attributable to the production from the 
Canadian resource property, and 


(B) the amount, if any, by which 10% of the 
amount described in paragraph (a) for the year, 
in respect of the original owner, exceeds the to- 
tal of all amounts each of which would, but for 
this subparagraph, clause (2)(b)(1ii)(B) and sub- 
paragraph (10)(h)(vi), be determined under this 
paragraph for the year in respect of the particu- 
lar property or other foreign resource property, 
in respect of the country, owned. by the original 
owner, immediately before being acquired with 
the particular property by the successor or by a 
predecessor owner of the particular property 


exceeds the total of 


(ii1) all other amounts each of which is an amount 
deducted for the year under this subsection or sub- 
section (2) that can reasonably be regarded as at- 
tributable to 15 


(A) the part of its income for the year described 
in subparagraph (i) in respect of the particular 
property, or 


(B) a part of its income for the year described in 
clause (11)(A) in respect of which an amount is 
designated by the successor under clause 
(i)(A), and 


(iv) all amounts added by reason of subsection 

80(13) in computing the amount determined under 

subparagraph (i), 
and income in respect of which an amount is designated 
under clause (b)(ii)(A) is, for the purposes of clause 
29(25)(d)G)(B) of the Income Tax Application Rules, 
clauses (1)(b)(i)(C),  3)(b)G)(C), _ (4)(b)G)(B) and 
(5)(b)()(B). and subparagraph (10)(g)(Gi1), deemed not to 
be attributable to production from a Canadian resource 
property. 
Related Provisions: 66(13.1) — Short taxation year; 66.21(1)“cumula- 
tive foreign resource expense”F(b)(i);  66.7(8) — Application; 
66.7(10)(h)(v), (vi), 66.7(10)G)Gii) — Change of control; 66.7(10.1) — 
Amalgamation — partnership property; 66.7(13.1)— Reduction of for- 
eign resource expenses; 66.7(15.1) — Disposal of foreign resource proper- 
ties; 80(8)(a) — Debt forgiveness; 248(1)“foreign resource: property” — 
Meaning of foreign resource property in respect of a country. 
History: Subsec. 66.7(2.3) added by 2001, c. 17, subsec. 49(2), applicable 
to taxation years that begin after 2000. 


(3) Successor of Canadian exploration ex- 
pense — Subject to subsections (6) and (7), where after 
May 6, 1974 a corporation (in this subsection referred to 
as the “‘successor”’) acquired a particular Canadian re- 
source property (whether by way of a purchase, amalga- 
mation, merger, winding-up or otherwise), there may be 
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deducted by the successor in computing its income for a 
taxation year an amount not exceeding the total of all 
amounts each of which is an amount determined in re- 
spect of an original owner of the particular property that 
is the lesser of 


(a) the amount, if any, by which 
(1) the total of 


(A) the cumulative Canadian exploration ex- 
pense of the original owner determined immedi- 
ately after the disposition of the particular pro- 
perty by the original owner, and 


(B) all amounts required to be added under par- 
agraph (9)(f) to the cumulative Canadian. explo- 
ration expense of the original owner in respect 
of a predecessor owner of the particular pro- 
perty, or the successor, as the case may be, at 
any time after the disposition of the particular 
property by the original owner and before the 
end of the year, 


to the extent that an amount in respect of that total 
was not 


(C) deducted or required to be deducted under 
subsection 66.1(2) or (3) by the original owner 
or deducted by any predecessor owner of the 
particular property in computing income for any 
taxation year, 


(D) otherwise deducted in computing the suc- 
cessor’s income for the year, 


(E) deducted in computing the successor’s in- 
come for a preceding taxation year, or 


(F) designated by the original owner pursuant to 
subsection 66(14.1) for any taxation year, 


exceeds 


(ii) the total of all amounts each of. which is an 
amount by which the amount described in this par- 
agraph is required because of subsection 80(8) to 
be reduced at or before the end of the year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year 
that may reasonably be regarded as attributable to 


(A) the amount included in computing its in- 
come for the year under paragraph 59(3.2)(c) 
that may reasonably be regarded as being attrib- 
utable to the disposition by it in the year or a 
preceding taxation year of any interest in or 
right to the particular property to the extent that 
the proceeds have not been included in deter- 
mining an amount under clause 29(25)(d)(i)(A) 
of the Income Tax Application Rules, this 
clause, clause (1)(b)(i)(A) or paragraph (10)(g) 
for a preceding taxation year, 

(B) its reserve amount for the year in respect of 


the original owner and each predecessor owner, 
if any, of the particular property, or 


(C) production from the particular property, 
computed as if no deduction were allowed under 


section 29 of the Income Tax Application Rules, 

this section or any of sections 65 to 66.5, 
exceeds the total of 

(ii) all other amounts deducted under subsection 

29(25) of the Income Tax Application Rules, this 


subsection and subsections (1), (4) and (5) for the 
year that can reasonably be regarded as attributable 
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to the part of its income for the year described in 
subparagraph (i) in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection 

80(13) in computing the amount determined under 

subparagraph (1). 
Related Provisions: 66.6(1)— Application; 66.7(2.3) — Income 
deemed not attributable to production from Canadian resource property; 
66.7(6), (7), (9) — Application rules; 66.7(10), (11) — Change of control; 
66.7(10.1) — Amalgamation — partnership property; 66.7(12) — Reduc- 
tion of Canadian resource expenses; 66.7(14) — Disposal of Canadian re- 
source properties; 66.7(16) — Non-successor acquisitions; 66.7(17) — 
Restriction on deductions; 80(1)“successor pool” — Debt forgiveness; 
80(8)(a) — Reduction of undeducted balances on debt forgiveness. See 
additional Related Provisions at end of s. 66.7. 


History: Subpara. 66.7(3)(b)(iii) amended by 1998, c. 19, subsec. 106(3), 
applicable to taxation years that end after February 21, 1994. The subpara. 
formerly read: 


(ii1) all amounts added because of subsection 80(13) or (17) in com- 
puting the amount determined under subparagraph (1). 


Para. 66.7(3)(a) and the portion of para. 66.7(3)(b) after subpara. (i) 
amended by 1995, c. 21, subsecs. 25(4) and (5), applicable to taxation 
years that end after February 21, 1994. Para. 66.7(3)(a) and that portion of 
para. 66.7(3)(b) formerly read: 


(a) the total of 


(1) the cumulative Canadian exploration expense of the original 
owner determined immediately after the disposition of the par- 
ticular property by the original owner, and 


(i1) all amounts required to be added under paragraph (9)(f) to 
the cumulative Canadian exploration expense of the original 
owner in respect of a predecessor owner of the particular pro- 
perty, or the successor, as the case may be, at any time after the 
disposition of the particular property by the original owner and 
before the end of the year, 


to the extent that an amount in respect of that total was not 


(iii) deducted or required to be deducted under subsection 
66.1(2) or (3) by the original owner or deducted by any prede- 
cessor owner of the particular property in computing income for 
any taxation year, 

(iii.1) otherwise deducted in computing the income of the suc- 
cessor for the year, 


(iv) deducted by the successor in computing income for a pre- 
ceding taxation year, or 


(v) designated by the original owner pursuant to subsection 
66(14.1) for any taxation year, and 


exceeds 


(ii) the total of all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this subsection and 
subsections (1), (4) and (5) for the year that may reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular 
property. 

Subpara. 66.7(3)(a)(iii) amended by 1994, c. 8, subsec. 8(1), applicable to 

taxation years ending after December 2, 1992. Subpara. (iii) formerly 

read: 


(iii) deductible under subsection 66.1(2) or deducted under subsec- 
tion 66.1(3) by the original owner or deducted by any predecessor 
owner of the particular property in computing income for any taxa- 
tion year, 
Subpara. 66.7(3)(a)(iii.1) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 42(3), applicable to taxation years ending after February 17, 1987. 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(4) Successor of Canadian development ex- 
pense — Subject to subsections (6) and (7), where after 
May 6, 1974 a corporation (in this subsection referred to 
as the “successor”’) acquired a particular Canadian re- 
source property (whether by way of a purchase, amalga- 
mation, merger, winding-up or otherwise), there may be 
deducted by the successor in computing its income for a 
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taxation year an amount not exceeding the total of all 
amounts each of which is an amount determined in re- 
spect of an original owner of the particular property that 
is the lesser of 


(a) 30% of the amount, if any, by which 
(i) the amount, if any, by which 


(A) the cumulative Canadian development ex- 
pense of the original owner determined immedi- 
ately after the disposition of the particular pro- 
perty by the original owner to the extent that it 
has not been 


(1) deducted by the original owner or any 
predecessor owner of the particular property 
in computing income for any taxation year, 


(I.1) otherwise deducted in computing the 
income of the successor for the year, 


(II) deducted by the successor in computing 
its income for any preceding taxation year, 
or 


(III) designated by the original owner pursu- 
ant to subsection 66(14.2) for any taxation 
year, 


exceeds 


(B) any amount required to be deducted under 
paragraph (9)(e) from the cumulative Canadian 
development expense of the original owner in 
respect of a predecessor owner of the particular 
property or the successor, as the case may be, at 
any time after the disposition of the particular 
property by the original owner and before the 
end of the year, 


exceeds the total of 


(ii) all amounts each of which is an amount (other 
than any portion thereof that can reasonably be 
considered to result in a reduction of the amount 
otherwise determined under this paragraph in re- 
spect of another original owner of a relevant min- 
ing property who is not a predecessor owner of a 
relevant mining property or who became a prede- 
cessor owner of a relevant mining property before 
the original owner became a predecessor owner of 
a relevant mining property) that became receivable 
by a predecessor owner of the particular property 
or the successor in the year or a preceding taxation 
year and that 


(A) was included by the predecessor owner or 
the successor in computing an amount deter- 
mined under paragraph (a) of the description of 
F in the definition “cumulative Canadian devel- 
opment expense” in subsection 66.2(5) at the 
end of the year, and 


(B) can reasonably be regarded as attributable 
to the disposition of a property (in this subpara- 
graph referred to as a “relevant mining pro- 
perty”’) that is the particular property or another 
Canadian resource property that was acquired 
from the original owner with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property, 


(iii) all amounts each of which is an amount (other 
than any portion thereof that can reasonably be 
considered to result in a reduction of the amount 
otherwise determined under paragraph (5)(a) in re- 
spect of the original owner or under this paragraph 
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or paragraph (5)(a) in respect of another original 
owner of a relevant oil and gas property who is not 
a predecessor owner of a relevant oil and gas pro- 
perty or who became a predecessor owner of a rel- 
evant oil and gas property before the original 
owner became a predecessor owner of a relevant 
oil and gas property) that became receivable by a 
predecessor owner of the particular property or the 
successor after 1992 and in the year or a preceding 
taxation year and that 


(A) is designated in respect of the original 
owner by the predecessor owner or the succes- 
sor, as the case may be, in prescribed form filed 
with the Minister within 6 months after the end 
of the taxation year in which the amount be- 
came receivable, 


(B) was included by the predecessor owner or 
the successor in computing an amount deter- 
mined under paragraph (a) of the description of 
F in the definition “cumulative Canadian oil 
and gas property expense” in subsection 66.4(5) 
at the end of the year, and 


(C) can reasonably be regarded as attributable 
to the disposition of a property (in this subpara- 
graph referred to as a “relevant oil and gas pro- 
perty’’) that is the particular property or another 
Canadian resource property that was acquired 
from the original owner with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property, and 


(iv) all amounts each of which is an amount by 
which the amount described in this paragraph is re- 
quired because of subsection 80(8) to be reduced at 
or before the end of the year, and 


(b) the amount, if any, by which 


(1) the part of the successor’s income for the year 
that can reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of 
the original owner and each predecessor owner 
of the particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under 
section 29 of the Income Tax Application Rules, 
this section or any of sections 65 to 66.5, except 
that, where the successor acquired the particular 
property from the original owner at any time in the 
year (otherwise than by way of an amalgamation or 
merger or solely because of the application of para- 
graph (10)(c)) and did not deal with the original 
owner at arm’s length at that time, the amount de- 
termined under this subparagraph shall be deemed 
to be nil, 


exceeds the total of 


(ii) all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this 
subsection and subsections (1), (3) and (5) for the 
year that can reasonably be regarded as attributable 
to the part of its income for the year described in 
subparagraph (i) in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection 
80(13) in computing the amount determined under 
subparagraph (i). 


S. 66.7(4) 


Related Provisions: 66(13.1) — Short taxation year; 66.6(1) — Appli- 
cation; 66.7(6), (7), (9) — Application rules; 66.7(10) — Change of con- 
trol; 66.7(10.1) — Amalgamation — partnership. property; 66.7(11) — 
Change of control — anti-avoidance rule; 66.7(12) — Reduction of Cana- 
dian resource expenses; 66.7(12.1) — Canadian resource properties — 
Specified amount; 66.7(14) — Disposal of Canadian resource properties; 
66.7(16) — Non-successor acquisitions; 66.7(17) — Restriction on deduc- 
tions; 80(1)“successor pool” — Debt forgiveness; 80(8)(a) — Reduction 
of undeducted balances on debt forgiveness. See additional Related Provi- 
sions at end of s. 66.7. 


History: Subpara. 66.7(4)(b)(iii) amended by 1998, c. 19, subsec. 106(4), 
applicable to taxation years that end after February 21, 1994. The subpara. 
formerly read: 


(iii) all amounts added because of subsection 80(13) or (17) in com- 
puting the amount determined under subparagraph (i). 


Subpara. 66.7(4)(a)(iv) added and the portion of para. 66.7(4)(b) after sub- 
para. (i) amended by 1995, c. 21, subsecs. 25(6) and (7), applicable to 
taxation years that end after February 21, 1994. That portion of para. 


66.7(4)(b) after subpara. (i) formerly read: 
exceeds 


(ii) the total of all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this subsection and 
subsections (1), (3) and (5) for the year that may reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular 
property. 
All that portion of para: 66.7(4)(a) following subpara. (i) substituted by 
1994, c. 21, subsec. 31(2), applicable to taxation years ending after Febru- 
ary 17, 1987 except that, where a taxpayer files a form referred to in cl. 
66.7(4)(a)(ii)(A) with the Minister of National Revenue before the end of 
the sixth month beginning after the end of the taxpayer’s taxation year that 
includes June 15, 1994, the taxpayer shall be deemed to have filed the 


form in a timely manner. That portion of the para. formerly read: 
exceeds 


(ii) the total of all.amounts each of which is an amount that 
became receivable by a predecessor owner of the particular pro- 
perty or the successor in the year or a preceding taxation year 
and that 


(A) was included by the predecessor owner or the successor 
in the amount determined under paragraph (a) of the 
description of F in the definition “cumulative Canadian de- 
velopment expense” in subsection 66.2(5) at the end of the 
year, and 


(B) may reasonably be regarded as attributable to the dispo- 
sition of the particular property by the predecessor owner 
or the successor, and 


Subcl. 66.7(4)(a)(i)(A)(I.1) added by 1994, c. 7, Sch. IL (1991, c. 49), sub- 
sec. 42(4), applicable to taxation years ending after February 17, 1987. 


Subpara. 66.7(4)(b)(@) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 42(5), applicable to dispositions occurring in taxation years beginning 
after December 16, 1991 and with respect to a disposition of a property 
made by a taxpayer in a taxation year ending after February 17, 1987 and 
beginning before December 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation 
year that includes December 17, 1991, acquired the property or any 
other property that was disposed of by the taxpayer in a taxation year 
ending after February 17, 1987 as part of a transaction or an event as a 
consequence of which that corporation was or, but for those subsecs., 
would be entitled to deduct an amount under 66.7(3), (4) or (5) in 
respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with Revenue Canada on or before the 
day that was 180 days after the end of the taxpayer’s taxation year that 
included December 17, 1991; and, 


(c) notwithstanding 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, 
and 


(d) where the taxpayer so elected in respect of a disposition, a desig- 
nation under 66.7(12.1)(a)(i)(B), (b)(G)(B) or (c)(i)(B) in respect of the 
disposition shall be deemed to have been filed as required if it was 
filed with Revenue Canada on or before the day that was 180 days 
after the end of the taxpayer’s taxation year that included December 
17, 1991. 
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Subpara. 66.7(4)(b)(i) formerly read: 
(i) the part of the successor’s income for the year that may reasona- 
bly be regarded as attributable to 


(A) its reserve amount for the year in respect of the original 
owner and each predecessor owner of the particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 of the 
Income Tax Application Rules, this section or any of sections 65 to 
66.5, 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(5) Successor of Canadian oil and gas property 
expense — Subject to subsections (6) and (7), where af- 
ter December 11, 1979 a corporation (in this subsection 
referred to as the “successor’’) acquired a particular Cana- 
dian resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its in- 
come for a taxation year an amount not exceeding the to- 
tal of all amounts each of which is an amount determined 
in respect of an original owner of the particular property 
that is the lesser of 


(a) 10% of the amount, if any, by which 


(i) the cumulative Canadian oil and gas property 
expense of the original owner determined immedi- 
ately after the disposition of the particular property 
by the original owner to the extent it has not been 


(A) deducted by the original owner or any pred- 
ecessor owner of the particular property in com- 
puting income for any taxation year, 


(A.1) otherwise deducted in computing the in- 
come of the successor for the year, or 


(B) deducted by the successor in computing its 
income for any preceding taxation year 


exceeds the total of 


(ii) the total of all amounts each of which is an 
amount (other than any portion thereof that can 
reasonably be considered to result in a reduction of 
the amount otherwise determined under this para- 
graph or paragraph (4)(a) in respect of another 
original owner of a relevant oil and gas property 
who is not a predecessor owner of a relevant oil 
and. gas property or who became a. predecessor 
owner of a relevant oil and gas property before the 
original owner became a predecessor: owner of a 
relevant oil and gas property) that became receiva- 
ble by a predecessor owner of the particular pro- 
perty or the successor in the year or a preceding 
taxation year and that 


(A) was included by the predecessor owner or 
the successor in computing an amount deter- 
mined under paragraph (a) of the description of 
F in the definition “cumulative Canadian oil 
and gas property expense” in subsection 66,4(5) 
at the end of the year, and 


(B) can reasonably be regarded as attributable 
to the disposition of a property (in this subpara- 
graph referred to as a “relevant oil and gas, pro- 
perty”’) that is the particular property or another 
Canadian resource property that was acquired 
from the original owner with the particular pro- 
perty by the successor or a predecessor owner 
of the particular property, and 


(111) the total of all amounts each of which is an 
amount by which the amount described in this par- 
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agraph is required because of subsection 80(8) to 
be reduced at or before the end of the year, and 


(b) the amount, if any, by which 


(i) the part of the successor’ s income for the year 
that can reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of 
the original owner and each predecessor owner 
of the particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under 
section 29 of the Income Tax Application Rules, 
this section or any of sections 65: to 66.5, except 
that, where the successor acquired the particular 
property from the original owner at any time in the 
year (otherwise than by way of an amalgamation or 
merger or solely because of the application of para- 
graph (10)(c)) and did not deal with the original 
owner at arm’s length at that time, the amount de- 
termined under this subparagraph shall be deemed 
to be nil, 


exceeds the total of 


(ii) all other. amounts deducted under subsection 
_29(25) of the Income Tax Application Rules, this 
subsection and subsections (1), (3) and.(4) for the 
year that can reasonably be regarded as attributable 
to the part of its income for the year described in 
subparagraph (1) in respect of the particular pro- 
perty, and . 


(iii) all amounts added because of subsection 
80(13) in computing the amount determined under 
subparagraph (1). 


Related Provisions: 66(13.1) — Short taxation year; 66.6(2) — Appli- 
cation; 66.7(2.3) — Income deemed not attributable to production from 
Canadian resource property; 66.7(6), (7) — Application rules; 66.7(10) — 
Change of control; 66.7(10.1) — Amalgamation — partnership property; 
66.7(11) — Change of control — anti-avoidance rule; 66.7(12) — Reduc- 
tion of Canadian resource expenses; 66.7(14) — Disposal of Canadian re- 
source properties; 66.7(16) — Non-successor acquisitions; 66.7(17) — 
Restriction on deductions; 80(1)“successor pool” — Debt forgiveness; 
80(8)(a) — Reduction of undeducted balances on debt forgiveness. See 
additional Related Provisions at end of s. 66.7. 


History: Subpara. 66.7(5)(b)(iii) amended by 1998, c. 19, subsec. 106(5), 
applicable to taxation years that end after February 21, 1994. The subpara. 
formerly read: 


‘(ili) all amounts added because of subsection 80(13) or (17) in com- 
puting the amount determined under subparagraph (i). 


The portion of para. 66.7(5)(a) between subparas. (i) and (ii) amended to 
add the words “the total of and subpara. 66.7(5)(a)(iii) added by 1995, ¢. 
21, subsecs. 25(8) and (9), applicable to taxation years that end after Feb- 
ruary 21, 1994. 


The portion of para. 66.7(5)(b) after subpara. (i) amended by 1995, c. 21, 
subsec. 25(10), applicable to taxation years that end after February 21, 
1994. That portion formerly read: 

exceeds 


(ii) the total of all other amounts deducted under subsection 
29(25) of the Income Tax Application Rules, this subsection and 
subsections (1), (3) and (4) for the year that may reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the. particular 
property. 

Subpara; 66,7(5)(a)(ii) substituted by 1994, c. 21, subsec. 31(3), applicable 


to taxation years ending after February 17, 1987. That subpara. formerly 
read: 


(ii) the total of all amounts each of which is an amount that became 
receivable by a predecessor owner of the particular property or the 
successor in the year or a preceding taxation year and that 


(A) was included by the predecessor owner or the successor in 
the amount determined under paragraph (a) of the description of 
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F in the definition “cumulative Canadian oil and gas property 
expense” in subsection 66.4(5) at the end of the year, and 


(B) may reasonably be regarded as attributable to the disposi- 
tion of the particular property by the predecessor owner or the 
successor, and . 


Cl. 66.7(5)(a)(i)(A.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
42(6), applicable to taxation years ending after February 17, 1987. 


Subpara. 66.7(5)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 42(7), applicable to dispositions occurring in taxation years beginning 
after December 16, 1991 and with respect to a disposition of a property 
made by a taxpayer in a taxation year ending after February 17, 1987 and 
beginning before December 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation 
year that includes December 17, 1991, acquired the property or any 
other property that was disposed of by the taxpayer in a taxation year 
ending after February 17, 1987 as part of a transaction or an event as a 
consequence of which that corporation was or, but for those subsecs., 
would be entitled to deduct an amount under subsec: 66.7(3), (4) or 
(5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue 
on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to 
the election, and 


(d) where the taxpayer so elected in respect of a disposition, a desig- 
nation under cl. 66.7(12.1)(a)@)(B), (b)(i)(B) or (c)G)(B) in respect of 
the disposition shall be deemed to have been filed as required if it was 
filed with the Minister of National Revenue on or before the day that 
was 180 days after the end of the taxpayer’s taxation year that in- 
cluded December 17, 1991. 


Subpara. 66.7(5)(b)(@) formerly read: ? 


(i) the part of the successor’s income for the year that may reasona- 
bly be regarded as attributable to 


(A) its reserve amount for the year in respect of the original 
owner and each predecessor owner of the particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 of the 
Income. Tax Application Rules, this section or any of sections 65 to 
66.5, 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(6) Where subsec. 29(25) of ITAR and subsecs. 
(1) to (5) do not apply — Subsection 29(25) of the 
Income Tax Application Rules and subsections (1) to (5) 
do not apply 


(a) in respect of a Canadian resource property or a for- 
eign resource property acquired by way of an amalga- 
mation to which subsection 87(1.2) applies or a wind- 
ing-up to which subsection 88(1.5) applies; or 


(b) to permit, in respect of the acquisition by a corpo- 
ration before February 18, 1987 of a Canadian re- 
source property or a foreign resource property, a de- 
duction by the corporation of an amount that the 
corporation would not have been entitled to deduct 
under section 29 of the Income Tax Application Rules 
or section 66, 66.1, 66.2 or 66.4 if those sections, as 
they read in their application to taxation years ending 
before February 18, 1987, applied to taxation years 
ending after February 17, 1987. 


Related Provisions: See Related Provisions at end of s. 66.7. 
(7) Application of subsec. 29(25) of ITAR and 


subsecs. (1), (3), (4) and (5) — Subsection 29(25) of 
the Income Tax Application Rules and subsections (1), 


S. 66.7(8)(a) 


(3), (4) and (5) apply only to a corporation that has ac- 
quired a particular Canadian resource property 


(a) where it acquired the particular property in a taxa- 
tion year commencing before 1985 and, at the time it 
acquired the particular property, the corporation ac- 
quired all or substantially all of the property used by 
the person from whom it acquired the particular’ pro- 
perty in carrying on in Canada such of the businesses 
described in paragraphs (a) to (g) of the definition 
“principal-business corporation” in subsection 66(15) 
as were carried on by the person; 


(b) where it acquired the particular property in a taxa- 

tion year commencing after 1984 and, at the time it 
acquired the particular property; the corporation ac- 
quired all or substantially all of the Canadian resource 
properties of the person from whom it acquired the 
particular property; 


(c) where it acquired the particular property after June 
5, 1987 by way of an amalgamation or winding-up and 
it has filed an election in prescribed form with the 
Minister on or before the day on or before which the 
corporation is required to file a return of income pur- 
suant to section 150 for its taxation year in which it 
acquired the particular: property; 


(d) where it acquired the particular property after No- 
vember 16, 1978 and in a taxation year ending before 
February 18, 1987 by any means other than by way of 
an amalgamation or winding-up and it and the person 
from whom it acquired the particular property, have 
filed with the Minister a joint election under and in 
accordance with any of subsection 29(25) of the In- 
come Tax Application Rules, subsection 29(29) of the 
Income Tax Application Rules, 1971, Part U1 of chap- 
ter 63 of the Statutes of Canada, 1970-71-72, and sub- 
sections 66(6) and (7), 66.1(4) and (5), 66.2(3) and (4) 
and 66.4(3) and (4) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as all of 
those subsections read in their application to that year; 
and 


(e) where it acquired the particular property in a taxa- 
tion year ending after February 17, 1987 by any means 
other than by way of an amalgamation or winding-up 
and it and the person’ from whom it acquired the par- 
ticular property have filed a joint election in pre- 
scribed form with the Minister on or before the earlier 
of the days on or before which either of them is re- 
quired to file a return of income pursuant to section 
150 for its or the person’s taxation year in which the 
corporation acquired the particular property. 

Related Provisions: 220(3.2), Reg. 600(c) — Late filing of election or 

revocation under 66.7(7)(c), (d) or (e). See additional Related Provisions 

and Definitions at end of s. 66.7. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”; meaning of 
“Income Tax Application Rules, 1971, Part Ill of chapter 63 of the Statutes 
of Canada, 1970-71-72”). 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(8) Application of subsecs. (2) and (2.3) — Subsec- 
tions (2) and (2.3) apply only to a corporation that has 
acquired a particular foreign resource property 


(a) where it acquired the particular property in a taxa- 
tion year commencing before 1985 and, at the time it 
acquired the particular property, the corporation ac- 
quired all or substantially all of the property used by 
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the person from whom it acquired the particular pro- 
perty in carrying on outside Canada such of the busi- 
nesses described in paragraphs (a) to (g) of the defini- 
tion “principal-business corporation” in subsection 
66(15) as were carried on by that person; 


(b) where it acquired the particular property in a taxa- 
tion year commencing after 1984 and, at the time it 
acquired the particular property, the corporation ac- 
quired all or substantially all of the foreign resource 
properties of the person from whom it acquired the 
particular property; 


(c) where it acquired the particular property after June 
5, 1987 by way of an amalgamation or winding-up and 
it has filed an election in prescribed form with the 
Minister on or before the day on or before which the 
corporation is required to file a return of income pur- 
suant to section 150 for its taxation year in which it 
acquired the particular property; 


(d) where it acquired the particular property after No- 
vember 16, 1978 and in a taxation year ending before 
February 18, 1987 by any means other than by way of 
an amalgamation or winding-up and it and the person 
from whom it acquired the particular property, have 
filed with the Minister a joint election under and in 
accordance with subsection 66(6) or (7) (as modified 
by subsections 66(8) and (9), respectively) of the /n- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as those subsections read in their appli- 
cation to that year; and 


(e) where it acquired the particular property in a taxa- 
tion year ending after February 17, 1987 by any means 
other than by way of an amalgamation or winding-up 
and it and the person from whom it acquired the par- 
ticular property have filed a joint election in pre- 
scribed form with the Minister on or before the earlier 
of the days on or before which either of them is re- 
quired to file a return of income pursuant to section 
150 for its or the person’s taxation year in which the 
corporation acquired the particular property. 

Related Provisions: 220(3.2), Reg. 600(c) — Late filing of election or 


revocation under 66.7(8)(c), (d) or (e). See additional Related Provisions 
and Definitions at end of s. 66.7. 


History: The opening words of subsec. 66.7(8) amended by 2001, c: 17, 
subsec. 49(3), applicable to taxation years that begin after 2000. The open- 
ing words formerly read: 


(8) Application of subsec. (2) — Subsection (2) applies only to a 
corporation that has acquired a particular foreign resource property 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(9) Canadian development expense becoming 
Canadian exploration expense — Where 


(a) a corporation acquires a Canadian resource 
property, 

(b) subsection (4) applies in respect of the acquisition, 
and 


(c) the cumulative Canadian development expense of 
an original owner of the property determined under 
clause (4)(a)(i)(A) in respect of the corporation in- 
cludes a Canadian development expense incurred by 
the original owner in respect of an oil or gas well that 
would, but for this subsection, be deemed by subsec- 
tion 66.1(9) to be a Canadian exploration expense in- 
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curred in respect of the well by the original owner at 
any particular time after the acquisition by the corpo- 
ration and before it disposed of the property, 


the following rules apply: 


(d) subsection 66.1(9) does not apply in respect of the 
Canadian development expense incurred in respect of 
the well by the original owner, 


(e) an amount equal to the lesser of 


(i) the amount that would be deemed by subsection 
66.1(9) to be a Canadian exploration expense in- 
curred in respect of the well by the original owner 
at the particular time if that subsection applied in 
respect of the expense, and 


(ii) the cumulative Canadian development expense 
of the original owner as determined under clause 
(4)(a)(i)(A) in respect of the corporation immedi- 
ately before the particular time 


shall be deducted at the particular time from the cumu- 
lative Canadian development expense of the original 
owner in respect of the corporation for the purposes of 
subparagraph (4)(a)(i), and 


(f) the amount required by paragraph (e) to be de- 
ducted shall be added at the particular time to the cu- 
mulative Canadian exploration expense of the original 
owner in respect of the corporation for the purpose of 
paragraph (3)(a). 
Related Provisions: See Related Provisions at end of s. 66.7. 
History: Para. 66.7(9)(f) amended by 1995, c. 21, subsec. 25(11), appli- 


cable to taxation years that end after February 21, 1994. The para. for- 
merly read: 


(f) the amount required to be deducted by paragraph (e) shall be 
added at the particular time to the cumulative Canadian exploration 
expense of the original owner in respect of the corporation for the 
purposes of subparagraph (3)(a)(ii). 


(10) Change of control — Where at any time after No- 
vember 12, 1981 ' 


(a) control of a corporation has been acquired by a 
person or group of persons, or 


(b) a corporation ceased on or before April 26, 1995 to 
be exempt from tax under this Part on its taxable 
income, 


for the purposes of the provisions of the Income Tax Ap- 
plication Rules and this Act (other than subsections 
66(12.6), (12.601), (12.602), (12.62) and (12.71)) relating 
to deductions in respect of drilling and exploration ex- 
penses, prospecting, exploration and development ex- 
penses, Canadian exploration and development expenses, 
foreign resource pool expenses, Canadian exploration ex- 
penses, Canadian development expenses and Canadian oil 
and gas property expenses (in this subsection referred to 
as “resource expenses”) incurred by the corporation 
before that time, the following rules apply: 


(c) the corporation shall be deemed after that time to 
be a successor (within the meaning assigned by sub- 
section 29(25) of the Income Tax Application Rules or 
any of subsections (1) to (5)) that had, at that time, 
acquired all the properties owned by the corporation 
immediately before that time from an original owner 
thereof, 


(c.1) where the corporation did not own a foreign re- 
source property immediately before that time, the cor- 
poration is deemed to have owned a foreign resource 
property immediately before that time, 
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(d) a joint election shall be deemed to have been filed 
in accordance with subsections (7) and (8) in respect 
of the acquisition, 


(e) the resource expenses incurred by the corporation 
before that time shall be deemed to have been incurred 
by an original owner of the properties and not by the 
corporation, 


(f) the original owner is deemed to have been resident 
in Canada before that time while the corporation was 
- resident in Canada, 


(g) where the corporation (in this paragraph referred to 
as the “transferee”) was, immediately before and at 
that time, 


(i) a parent corporation (within the meaning as- 
signed by subsection 87(1.4)), or 


(i1) a subsidiary wholly-owned corporation (within 
the meaning assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred 
to as the “transferor”), if both corporations agree to 
have this paragraph apply to them in respect of a taxa- 
tion year of the transferor ending after that time and 
notify the Minister in writing of the agreement in the 
return of income under this Part of the transferor for 
that year, the transferor may, if throughout that year 
the transferee was such a parent corporation or subsid- 
iary wholly-owned corporation of the transferor, des- 
ignate in favour of the transferee, in respect of that 
year, for the purpose of making a deduction under sub- 
section 29(25) of the Income Tax Application Rules or 
this section in respect of resource expenses incurred 
by the transferee before that time and when it was 
such a parent corporation or subsidiary wholly-owned 
corporation of the transferor, an amount not exceeding 
such portion of the amount that would be its income 
for the year, if no deductions were allowed under any 
of section 29 of the Income Tax Application Rules, this 
section and sections 65 to 66.5, that may reasonably 
be regarded as being attributable to 


(111) the production from Canadian resource proper- 
ties owned by the transferor immediately before 
that time, and 


(iv) the disposition in the year of any Canadian re- 
source properties owned by the transferor immedi- 
ately before that time, 


to the extent that such portion of the amount so desig- 
nated is not designated under this paragraph in favour 
of any other taxpayer, and the amount so designated 
shall be deemed, for the purposes of determining the 
amount under paragraph 29(25)(d) of the Income Tax 
Application Rules and paragraphs (1)(b), (3)(b), (4)(b) 
and (5)(b), 


(v) to be income from the sources described in sub- 
paragraph (iii) or (iv), as the case may be, of the 
transferee for its taxation year in which that taxa- 
tion year of the transferor ends, and 


(vi) not to be income from the sources described in 
subparagraph (iii) or (iv), as the case may be, of the 
transferor for that year, 
(h) where the corporation (in this paragraph referred to 
as the “‘transferee’’) was, immediately before and at 
that time, 


(i) a parent corporation (within the meaning as- 
signed by subsection 87(1.4)), or 
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(11) a subsidiary wholly-owned corporation (within 
the meaning assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred 
to as the “transferor’’), if both corporations agree to 
have this paragraph apply to them in respect of a taxa- 
tion year of the transferor ending after that time and 
notify the Minister in writing of the agreement in the 
return of income under this Part of the transferor for 
that year, the transferor may, if throughout that year 
the transferee was such a parent corporation or subsid- 
lary wholly-owned corporation of the transferor, des- 
ignate in favour of the transferee, in respect of that 
year, for the purpose of making a deduction under this 
section in respect of resource expenses incurred by the 
transferee before that time and when it was such a par- 
ent corporation or subsidiary wholly-owned corpora- 
tion of the transferor, an amount not exceeding such 
portion of the amount that would be its income for the 
year, if no deductions were allowed under this section 
and sections 65 to 66.5, that may reasonably be re- 
garded as being attributable to 


(iii) the production from foreign resource proper- 
ties owned by the transferor immediately before 
that time, and 


(iv) the disposition of any foreign resource proper- 
ties owned by the transferor immediately before 
that time, 


to the extent that such portion of the amount so desig- 
nated is not designated under this paragraph in favour 
of any other taxpayer, and the amount so designated 
shall be deemed, 


(v) for the purposes of determining the amounts 
under paragraphs (2)(b) and (2.3)(b), to be income 
from the sources described in subparagraph (iii) or 
(iv), as the case may be, of the transferee for its 
taxation year in which that taxation year of the 
transferor ends, and 


(vi) for the purposes of determining the amount 
under paragraphs (2)(b) and (2.3)(b), not to be in- 
come from the sources described in subparagraph 
(iii) or (iv), as the case may be, of the transferor for 
that year, 


(1) where, immediately before and at that time, the cor- 
poration (in this paragraph referred to as the “‘trans- 
feree’”) and another corporation (in this paragraph re- 
ferred to as the “transferor”) were both subsidiary 
wholly-owned corporations (within the meaning as- 
signed by subsection 87(1.4)) of a particular parent 
corporation (within the meaning assigned by subsec- 
tion 87(1.4)), if the transferee and the transferor agree 
to have this paragraph apply to them in respect of a 
taxation year of the transferor ending after that time 
and notify the Minister in writing of the agreement in 
the return of income under this Part of the transferor 
for that year, paragraph (g) or (h), or both, as the 
agreement provides, shall apply for that year to the 
transferee and transferor as though one were the parent 
corporation (within the meaning of subsection 87(1.4)) 
of the other, and 


(j) where that time is after January 15, 1987 and at that 
time the corporation was a member of a partnership 
that owned a Canadian resource property or a foreign 
resource property at that time 


(i) for the purpose of paragraph (c), the corporation 
shall be deemed to have owned immediately before 
that time that portion of the property owned by the 


S. 66.7(10)() 


partnership at that time that is equal to its percent- 
age share of the total of amounts that would be 
paid to all members of the partnership if it were 
wound up at that time, and 


(11) for the purposes of clause 29(25)(d)(i)(B) of the 
Income Tax Application Rules, clauses (1)(b)()(C) 
and (2)(b)()(B), subparagraph (2.3)(b)(i) and 
clauses (3)(b)(i)(C), (4)(b)G)(B) and (5)(b)G@)(B) 
for a taxation bi ending after that time, the lesser 
of 


(A) its share of the part of the income. of the 
partnership for the fiscal period of the partner- 
ship ending in the year that may reasonably be 
regarded as being attributable to the production 
from the property, and 


(B) an amount that would be determined under 
clause (A) for the year if its share of the income 
of the partnership for the fiscal period of the 
partnership ending in the year were determined 
on the basis of the percentage share referred to 
in subparagraph (1), 


shall be deemed to be income of the corporation 
for the year that may reasonably be attributable to 
production from the property. 


Related Provisions: 66(11.3) — Control; 66.7(2.3) — Income deemed 
not attributable to production from Canadian resource property; 
66.7(10. 1) — Amalgamation — partnership property; 139.1(18) — Hold- 
ing corporation deemed not to acquire control of insurer on demutualiza- 
tion; 149(10) — Ceasing to be exempt after April 26, 1995; 249(4) — 
Deemed year end where change of control occurs; 256(6)—-(9) — Whether 
control acquired. See additional Related Provisions at end of s. 66.7. 


History: The portion of subsec. 66.7(10) after para. (b) and before para. 
(c), subparas. 66.7(10)(h)(v) and (vi), and the opening words of subpara. 
66.7(10)(j)Gi), amended by 2001, c. 17, subsecs. 49(4), (6) and (7), appli- 
cable to taxation years that begin after 2000. The portion, subparas. (h)(v) 
and (vi), and the opening words of subpara. (j)(ii) formerly read: 


for the purposes of the provisions of the Income Tax Application 
Rules and this Act (other than subsections 66(12.6), (12.601), 
(12.602), (12.62) and (12.71)) relating to deductions in respect of 
drilling and exploration expenses, prospecting, exploration and de- 
velopment expenses, Canadian exploration and development ex- 
penses, foreign exploration and development expenses, Canadian 
exploration expenses, Canadian development expenses and Cana- 
dian oil and gas property expenses (in this subsection referred to as 
“resource expenses”) incurred by the corporation before that time, 
the following rules apply: 


(v) for the purposes of determining the amounts under paragraph 
(2)(b), to be income from the sources described in subparagraph (iii) 
or (iv), as the case may be, of the transferee for its taxation year in 
which that taxation year of the transferor ends, and 


(vi) for the purposes of determining the amount under paragraph 
(2)(b), not to be income from the sources described in subparagraph 
(iii) or (iv), as the case may be, of the transferor for that year, 


(ii) for the purposes of clause 29(25)(d)(i)(B) of the Income Tax Ap- 
plication Rules and clauses (1)(b)(i)(C), (2)(b)G)(B), (3)(b)G)(C), 
(4)(b)(1)(B) and (5)(b)()(B) for a taxation year ending after that 
time, the lesser of 


Para. 66.7(10)(f) added by the said c. 17, subsec. 49(5), applicable to 1999 
et seq. 


Para. 66.7(10)(b) amended and para. (c.1) added by 1998, c. 19, subsecs. 
106(6) and (7), para. 66.7(10)(b) applicable after April 26, 1995 and para. 
(c.1) applicable to taxation years that end after February 17, 1987. Para. 
(b), formerly read: 


(b) a corporation ceases to be exempt from tax under this Part on its 
taxable income, 
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That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 
1997, c. 25, s. 16, applicable to taxation years that begin after 1998. That 
portion formerly read: 


for the purposes of the provisions of the Income Tax Application 

Rules and this Act (other than subsections 66(12.6), (12.601), 
(12.602), (12.62), (12.64) and (12.71)) relating to deductions with 
respect to drilling and exploration expenses, prospecting, explora- 
tion and development expenses, Canadian exploration and develop- 
ment expenses, foreign exploration and development expenses, Ca- 
nadian exploration expenses, Canadian development expenses and 
Canadian oil and gas property expenses (in this subsection referred 
to as “resource expenses”) incurred by the corporation before that 
time, the following rules apply: 


That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 
1994, c. 8, subsec. 8(2), applicable to taxation years ending after Decem- 
ber 2, 1992. That portion formerly read: 


for the purposes of the provisions of the Income Tax Application 

Rules, and this Act, other than subsections 66(12.6), (12.62), 
(12.64) and (12.71), relating to deductions with respect to drilling 
and exploration expenses, prospecting, exploration and develop- 
ment expenses, Canadian exploration and development expenses, 
foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses. and Canadian oil 
and gas property expenses (in this subsection referred to as “re- 
source expenses”) incurred by the corporation before that time, the 
following rules apply: 


Para. 66.7(10)(f) repealed by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
42(8), applicable to taxation years ending after February 17, 1987. Para. 
(f) formerly read: 


(f) where, pursuant to paragraph (e), foreign exploration and devel- 
opment expenses incurred by the corporation are deemed to have 
been incurred by an original owner of the properties, the corporation - 
may designate in respect of a taxation year an amount not Patan 
the lesser of 


(1) the amount included in its income for the year, computed as 
if no deduction were allowed under section 29 of the Income 
Tax Application Rules, this section or-sections 65 to 66.5, that 
may reasonably be regarded as being attributable to the produc- 
tion from a Canadian resource property owned: by it immedi- 
ately before that time, and 


(ii) the amount, if any, by which 10% of the amount described 
in paragraph (2)(a) for the year with respect to those expenses 
exceeds the amount that would be determined under paragraph 
(2)(b) for the year if this paragraph and subparagraph (h)(vi) did 
not apply, 


as being an amount attributable to the production described in 
clause (2)(b)(i)(B), and the amount so designated shall, for the pur- 
pose of clause 29(25)(d)()(B) of the Income Tax Application Rules, 
clauses (1)(b)(i)(C), (3)(b)G)(C), (4)(b)G)(B), (S)(6)(@)(B) and sub- 
paragraph (g)(iii) be deemed not to be an amount attributable to pro- 
duction from a Canadian resource property in the year; 


Subpara. 66.7(10)(h)(v) amended by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 42(9), to substitute “paragraph (2)(b)” for “paragraph (2)(b) and sub- 
paragraph (f)(ii)”, applicable to taxation years ending after February 17, 
1987. 


.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


Advance Tax Rulings: ATR-19: Earned depletion base and cumulative 
Canadian development expense. 


en one corporate entity (referred to in this ubs 
as the “new corporation”) and & immediately before the 
particular time a predecessor co: poration was a: member 
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of a partnership that owned a —— feeSOuRGe hey 
perty or a foreign resource property, — a 


(a) the predecessor corporation is alneaniechd He 


(i) to have owned, immediately before ie beri 


ular time, that portion of each Canadian resource 
_.. property and of each. foreign resource property 
_.. owned by the partnership at the part icular time 
that is equal to the predecessor corporation’ s per- 
centage share of the total of the a 


would be paid to all members of the partnership _ 


if the partnership were wound: up iaeiedintely 
a a we shonin time, an : 


corporation at the aie i he 
~ (b) the new corporation is deemed 1 
of the. amalgamation, acquired, tho 
eat time; and 
a e of the new. orpor ion for ¢ 
4 year that ends alter the panes i 


centage share referred to ‘in paragraph (a) 


Application: The February. 27, 2004 draft legislation, Ss. 30, will add 


subsec. 66.7(10. 1), applicable to amalgamations that occur after. 1996. 


Technical Notes (December 20, 2002): - Subsection 


66. 7(10) treats a corporation. as a successor corporation for the 
purposes of the successor rules in section 66.7 following an ac- 
quisition of control (or a. change in the tax-exempt status) of 
the corporation. A rule in paragraph 66. 7(10)G) deems the cor- 
poration to own its percentage share of the properties owned by 
a partnership of which it was a member at the time of the ac- 
quisition of control. This “look-through rule” permits the de- 
duction of resource expenses against income from, and pro- 
ceeds of disposition of, the properties owned by the partnership 
at the time of the acquisition of control. No similar rule cur- 
rently exists which would allow a new corporation formed on 
an amalgamation (other than an amalgamation to which. sub- 
section 87(2.1) applies) to deduct resource expenses against in- 
come from properties owned by a partnership in which a prede- 
cessor corporation was a member at the time of the 
amalgamation. 


New subsection 66. (10. 1). applies to an pigueeaviibn to 
which subsection 87(1.2) does not apply and provides a look- 
through rule similar to the rule in paragraph 66.7(10)(j). It does 
so by deeming the predecessor corporation to have owned a 
portion of the properties owned by a partnership immediately 
before the amalgamation and to have disposed of them to the 
new corporation formed on the amalgamation. Thus, subsec- 
tion 66.7(10:1) allows a:new corporation, to the extent permit- 
ted under subsections, 66.7(1) to (5), to deduct from the re- 
source pools of the predecessor corporation, amounts relating 
to. the new corporation’s share of the income from properties 
owned by a partnership in which a predecessor corporation was 
a member at the time of the amalgamation. 


Letter from Dept. of Finance, December 22, 1999: 
Dear [Xxx] 


This is in reply to your letter of September 23, 1999 to me with 
regard to a technical deficiency in the successor rules. I also 


co optael were Ges he ‘on the basis o he per- . 


acknowledge your letter of December 6, 1999 to Simon 
Thompson providing further detail on the same matter. 


You have described a case where Parentco owns approximately 
85 per cent of the shares of the capital stock of Subco. Parentco 
and Subco amalgamate to form Neweo. We understand that, 
immediately before the amalgamation, Subco owned Canadian 
resource property in its own right and that Subco also is a 
member of Aue PETER that owns Canadian resource , 
properties, aoe 


tion  87(1 Zs of ae Income Tax ‘Ace i not oly because 
Subco is not a “subsidiary wholly-owned corporation” of 
Parentco. Newco would be viewed as acquiring, property from 
subco for the purposes of the successor rules in section 66.7. 
Consequently, Newco’s deductions under section 66.7 with re- 
gard to Subco’ S$ unused pools of resource expenditures would 
ted to “streamed income” from resource properties 
immediately before the amalgamation. How- 
ever, as “streamed income” does not includé partnership in- 
| come, no part of the resource income generated by the partner- 
ship could be offset by deductions under section 66.7 even 
though a large part of Subco’s unused resource pools might be 
attributable to its share of partnership resource expenditures. 
As you indicate in your letter, the “look-through” rule for part- 
nerships i in paragraph. 66.7(10)G) does not apply because there 
was no ‘acquisition “of a be ees dadseaia pe oe the 
amalgamation. ssi (iw om 


We agree that this is a coi 1 deficiency demonstrated by 
the more favourable tax treatment in thi§ context where there is 
isition of control. We will recommend that this techni- 
cal deficiency be remedied. One approach to remedy the situa- 
tion would be to follow the option put forward in your letter. 
This option would effectively provide fora “look-through’ “rule 
for partnerships that is similar to the existing rule in paragraph 
66.7(10)(j), but which applies where there is an amalgamation 
that does not involve an acquisition of control. However, we 
will also reflect further on whether it would be appropriate to 
recommend broader relief (e.g., relief that applies where one 
party sells a sie ae interest’ pecs owns Canddie resource 
properties). - Io on) 


We will also tcommended that this relief, ony 0) that amal- 
gamations that occur after 1996 a are e accommodated, 


Yours sincerely, 


General Director, ‘Tax LaplatGh Division, Tax Policy 
Branch : 


(11) Idem — Where, at any time, 


(a) control of a taxpayer that is a corporation has been 
acquired by a person or group of persons, or 


(b) a taxpayer has disposed of all or substantially all of 
the taxpayer’s Canadian resource properties or foreign 
resource properties, 


and, before that time, the taxpayer or a partnership of 
which the taxpayer was a member acquired a property 
that is a Canadian resource property, a foreign resource 
property or an interest in a partnership and it may reason- 
ably be considered that one of the main purposes of the 
acquisition was to avoid any limitation provided in sub- 
section 29(25) of the Income Tax Application Rules or 
any of subsections (1) to (5) on the deduction in respect 
of any expenses incurred by the taxpayer or a corporation 
referred to as a transferee in paragraph (10)(g) or (h), the 
taxpayer or the partnership, as the case may be, shall be 
deemed, for the purposes of applying those subsections to 
or in respect of the taxpayer, not to have acquired the 
property. 

Related Provisions: 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 249(4) — Deemed year end where change of 
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control occurs; 256(6)-(9) — Whether control acquired. See additional 
Related Provisions at end of s. 66.7. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


(12) Reduction of Canadian resource expenses — 
Where in a taxation year an original owner of Canadian 
resource properties disposes of all or substantially all of 
the original owner’s Canadian resource properties to a 
particular corporation in circumstances in which subsec- 
tion 29(25) of the Income Tax Application Rules or sub- 
section (1), (3), (4) or (5) applies, 


(a) the Canadian exploration and development ex- 
penses incurred by the original owner before that 
owner so disposed of the properties shall, for the pur- 
poses of this subdivision, be deemed after the disposi- 
tion not to have been incurred by the original owner 
except for the purposes of making a deduction under 
subsection 66(1) or (2) for the year and of determining 
the amount that may be deducted under subsection (1) 
by the particular corporation or by any other corpora- 
tion that subsequently acquires any of the properties; 


(b) in determining the cumulative Canadian explora- 
tion expense of the original owner at any time after the 
time referred to in subparagraph (3)(a)(i), there shall 
be deducted the amount thereof determined immedi- 
ately after the disposition; 


(b.1) for the purposes of paragraph (3)(a), the cumula- 
tive Canadian exploration expenses of the original 
owner determined immediately after the disposition 
that was deducted or required to be deducted under 
subsection 66.1(2) or (3) in computing the original 
owner’s income for the year shall be deemed to be 
equal to the lesser of 


(1) the amount deducted under paragraph (b) in re- 
spect of the disposition, and 


(11) the amount, if any, by which 


(A) the specified amount determined under par- 
agraph (12.1)(a) in respect of the original owner 
for the year 


exceeds 


(B) the total of all amounts each of which is an 
amount determined under this paragraph in re- 
spect of any disposition made by the original 
owner before the disposition and in the year; 


(b.2) for greater certainty, any amount (other than the 
amount determined under paragraph (b.1)) that was 
deducted or required to be deducted under subsection 
66.1(2) or (3) by the original owner for the year or a 
subsequent taxation year shall, for the purposes of par- 
agraph (3)(a), be deemed not to be in respect of the 
cumulative Canadian exploration expense of the origi- 
nal owner determined, immediately — after the 
disposition; 


(c) in determining the cumulative Canadian develop- 
ment expense of the original owner at any time after 
the time referred to in clause (4)(a)(1)(A), there shall 
be deducted the amount thereof determined immedi- 
ately after the disposition; 


(c.1) for the purpose of paragraph (4)(a), the cumula- 
tive Canadian development expense of the original 
owner determined immediately after the disposition 
that was deducted under subsection 66.2(2) in comput- 
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ing the original owner’s income for the year shall be 
deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (c) in re- 
spect of the disposition, and 


(ii) the amount, 1f any, by which 


(A) the specified amount determined under par- 
agraph (12.1)(b) in respect of the original owner 
for the year 


exceeds 


(B) the total of all amounts determined under 
this paragraph in respect of any dispositions 
made by the original owner before the disposi- 
tion and in the year; 


(c.2) for greater certainty, any amount (other than the 
amount determined under paragraph (c.1)) that was 
deducted under subsection 66.2(2) by the original 
owner for the year or a subsequent taxation year shall, 
for the purpose of paragraph (4)(a), be deemed not to 
be in respect of the cumulative Canadian development 
expense of the original owner determined immediately 
after the disposition; 


(d) in determining the cumulative Canadian oil and 
gas property expense of the original owner at any time 
after the time referred to in subparagraph (5)(a)(j), 
there shall be deducted the amount thereof determined 
immediately after the disposition; 


(d.1) for the purpose of paragraph (5)(a), the cumula- 
tive Canadian oil and gas property expense of the orig- 
inal owner determined immediately after the disposi- 
tion that was deducted under subsection 66.4(2) in 
computing the original owner’s income for the year 
shall be deemed to be equal to the lesser of 


(1) the amount deducted under paragraph (d) in re- 
spect of the disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under par- 
agraph (12.1)(c) in respect of the original owner 
for the year 


exceeds 


(B) the total of all amounts determined under 
this paragraph in respect of any dispositions 
made by the original owner before the disposi- 
tion and in the year; 


(d.2) for greater certainty, any amount (other than the 
amount determined under paragraph (d.1)) that was 
deducted under subsection 66.4(2) by the original 
owner for the year or a subsequent taxation year shall, 
for the purpose of paragraph (5)(a), be deemed not to 
be in respect of the cumulative Canadian oil and gas 
property expense of the original owner determined im- 
mediately after the disposition; and 


(e) the drilling and exploration expenses, including all 
general geological and geophysical expenses, incurred 
by the original owner before 1972 on or in respect of 
exploring or drilling for petroleum or natural gas in 
Canada and the prospecting, exploration and develop- 
ment expenses incurred by the original owner before 
1972 in searching for minerals in Canada shall, for the 
purposes of section 29 of the Income Tax Application 
Rules, be deemed after the disposition not to have 
been incurred by the original owner except for the pur- 
poses of making a deduction under that section for the 
year and of determining the amount that may be de- 
ducted under subsection 29(25) of that Act by the par- 
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ticular corporation or any other corporation that subse- 
quently acquires any of the properties. 


Related Provisions: 66.1(6)“cumulative Canadian exploration ex- 
pense”M — Reduction in CCEE; 66.2(5)cumulative Canadian develop- 
ment expense”O — Reduction in CCDE; 66.4(5)““cumulative Canadian oil 
and gas property expense” J — Reduction in CCOGPE. See Related Provi- 
sions and Definitions at end of s. 66.7. 


History: Paras. 66.7(12)(b.1) and (b.2) amended by 1994, c. 8, subsec. 
8(3), applicable to taxation years ending after December 2, 1992. Paras. 
(b.1) and (b.2) formerly read: 


(b.1) for the purpose of paragraph (3)(a), the cumulative Canadian 
exploration expense of the original owner determined immediately 
after the disposition that was deductible under subsection 66.1(2) or 
deducted under subsection 66.1(3) in computing the original 
owner’s income for the year shall be deemed to be equal to the 
lesser of 


(i) the amount deducted under paragraph (b) in respect of the 
disposition, and 


(11) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(a) in respect of the original owner for the year 


exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of any dispositions made by the original 
owner before the disposition and in the year; 


(b.2) for greater certainty, any amount (other than the amount deter- 
mined under paragraph (b.1)) that was deductible under subsection 
66.1(2) or deducted under subsection 66.1(3) by the original owner 
for the year or a subsequent taxation year shall, for the purpose of 
paragraph (3)(a), be deemed not to be in respect of the cumulative 
Canadian exploration expense of the original owner determined im- 
mediately after the disposition; 


That portion of subsec. 66.7(12) preceding para. (a) amended to substitute 
“in a taxation year” for “in a taxation year and after June 5, 1987”, para. 
66.7(12)(b) substituted, and paras. (b.1), (b.2), (c.1), (c.2), (d.1), (d.2) ad- 
ded by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 42(11) to (15), applicable 
with respect to dispositions occurring in taxation years commencing on or 
after December 17, 1991 to the amending legislation and with respect to a 
disposition of a property made by a taxpayer in a taxation year ending 
after February 17, 1987 and commencing before December 17, 1991, 
where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation 
year that includes December 17, 1991, acquired the property or any 
other property that was disposed of by the taxpayer in a taxation year 
ending after February 17, 1987 as part of a transaction or an event as a 
consequence of which that corporation was or, but for those subsecs., 
would be entitled to deduct an amount under subsec. 66.7(3), (4) or 
(5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue 
on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to 
the election, and 


(d) where the taxpayer so elected in respect of a disposition, a desig- 
nation under cl. 66.7(12.1)(a)(i)(B), (b)()(B) or (c)(i)(B) in respect of 
the disposition shall be deemed to have been filed as required if it was 
filed with the Minister of National Revenue on or before the day that 
was 180 days after the end of the taxpayer’s taxation year that in- 
cluded December 17, 1991. 

Para. 66.7(12)(b) formerly read: 
(b) in determining the cumulative Canadian exploration expense of 
the original owner at any time after the time referred to in subpara- 
graph (3)(a)(i), there shall be deducted the amount, if any, by which 
the amount thereof determined immediately after the disposition ex- 
ceeds the amount claimed by the original owner under subsection 
66.1(2) or (3) for the year; 


(12.1) Specified amount — Where in a taxation year 
an original owner of Canadian resource properties dis- 
poses of all or substantially all of the original owner’s Ca- 
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nadian resource properties in circumstances in which sub- 
section (3), (4) or (5) applies, 


(a) the lesser of 


(1) the total of all amounts each of which is the 
amount, if any, by which 


(A) an amount deducted under paragraph 
(12)(b) in respect of a disposition in the year by 
the original owner 


exceeds 


(B) the amount, if any, designated by the origi- 
nal owner in prescribed form filed with the 
Minister within 6 months after the end of the 
year in respect of an amount determined under 
clause (A), and 


(ii) the total of 


(A) the amount claimed under subsection 
66.1(2) or (3) by the original owner for the 
year, and 


(B) the amount that would, but for paragraph 
66.1(1)(c), be determined under subsection 
66.1(1) in respect of the original owner for the 
year 


is the specified amount in respect of the original 
owner for the year for the purposes of clause 
(12)(b.1)(1)(A) and of determining the value of E.1 in 
the definition “cumulative Canadian exploration ex- 
pense” in subsection 66.1(6); 


(b) the lesser of 


(i) the total of all amounts each of which is the 
amount, if any, by which 


(A) an amount deducted under paragraph 
(12)(c) in respect of a disposition in the year by 
the original owner 


exceeds 


(B) the amount, if any, designated by the origi- 
nal owner in prescribed form filed with the 
Minister within 6 months after the end of the 
year in respect of an amount determined under 
clause (A), and 


(ii) the total of 


(A) the amount claimed under subsection 
66.2(2) by the original owner for the year, and 


(B) the amount that would, but for paragraph 
66.2(1)(d), be determined under subsection 
66.2(1) in respect of the original owner for the 
year 


is the specified amount in respect of the original 
owner for the year for the purposes of clause 
(12)(c.1)Gi)(A) and of determining the value of D.1 in 
the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5); and 


(c) the lesser of 


(i) the total of all amounts each of which is the 
amount, if any, by which 


(A) an amount deducted under paragraph 
(12)(d) in respect of a disposition in the year by 
the original owner 


exceeds 


(B) the amount, if any, designated by the origi- 
nal owner in prescribed form filed with the 
Minister within 6 months after the end of the 
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year in respect of an amount determined under 
clause (A), and 


(ii) the total of 


(A) the amount claimed under subsection 
66.4(2) by the original owner for the year, and 


(B) the amount that would, but for paragraph 
66.4(1)(c), be determined under subsection 
66.4(1) in respect of the original owner for the 
year 


is the specified amount in respect of the original 
owner for the year for the purposes of clause 
(12)(d.1)(i1)(A) and of determining the value of D.1 in 
the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5). 


Related Provisions: 66.1(1)— Amount to be included in income; 
66.1(2)(b) — inci i 
Expenses of other taxpayers; 66.1(6)“cumulative Canadian exploration ex- 
pense”E.1 — addition to CCEE; 66.2(2)(a) — Deduction for CCDE; 
66.2(5)“cumulative Canadian development expense’D.1 — Addition to 
Recovery of costs; 66.4(2)(a)(i) — Deduction for 
CCOGPE; 66.4(5)“cumulative Canadian oil and gas property ex- 
pense’D.1 — addition to CCOGPE. 


History: Subsec. 66.7(12.1) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 42(11) to (15), applicable to dispositions occurring in taxation 
years commencing on or after December 17, 1991 to the amending legisla- 
tion and with respect to a disposition of a property made by a taxpayer in a 
taxation year ending after February 17, 1987 and commencing before De- 
cember 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation 
year that includes December 17, 1991, acquired the property or any 
other property that was disposed of by the taxpayer in a taxation year 
ending after February 17, 1987 as part of a transaction or an event as a 
consequence of which that corporation was or, but for those subsecs. 
would be entitled to deduct an amount under subsec. 66.7(3), (4) or 
(5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue 
on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to 
the election, and 


(d) where the taxpayer so elected in respect of a disposition, a desig- 
nation under cl. 66.7(12.1)(a)(i)(B), (b)()(B) or (c)(i)(B) in respect of 
the disposition shall be deemed to have been filed as required if it was 
filed with the Minister of National Revenue on or before the day that 
was 180 days after the end of the taxpayer’s taxation year that in- 
cluded December 17, 1991. 


Forms: T1046: Designation of resource amount by an original owner. 


(13) Reduction of foreign resource expenses — 
Where after June 5, 1987 an original owner of foreign re- 
source properties disposes of all or substantially all of the 
original owner’s foreign resource properties to a particu- 
lar corporation in circumstances in which subsection (2) 
applies, the foreign exploration. and development. ex- 
penses incurred by the original owner before that owner 
so disposed of the properties shall be deemed after the 
disposition not to have been incurred by the original 
owner except for the purposes of determining the amounts 
that may be deducted under that subsection by the partic- 
ular corporation or any other corporation that subse- 
quently acquires any of the properties... 


Related Provisions: See Related Provisions at end of s. 66.7. 


(13.1) Reduction of foreign resource expenses — 
Where in a taxation year an original owner of foreign re- 
source properties in respect of a country disposes of all or 
substantially all of the original owner’s foreign resource 
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properties in circumstances to which subsection (2.3) 
applies, 


(a) in determining the cumulative renee resource ex- 
pense of the original owner in respect of the country at 
any time after the time referred to in subparagraph 
(2.3)(a)(i), there shall be deducted the amount of that 
cumulative foreign resource expense determined im- 
mediately after the disposition; and 


(b) for the purpose of paragraph (2.3)(a), the cumula- 
tive foreign resource expense of the original owner in 
respect of the country determined immediately after 
the disposition that was deducted under subsection 
66.21(4) in computing the original owner’s income for 
the year is deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (a) in re- 
spect of the disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under sub- 
section (13.2) in respect of the original owner 
and the country for the year 


- exceeds 


(B) the total of all amounts determined under 

this paragraph in respect of another disposition 

of foreign resource property in respect of the 

~ country made by the original owner before the 
disposition and in the year. 

Related Provisions: 66.21(1)“cumulative foreign resource expense”J; 


66.7(15.1) — Parallel rule for predecessor owner; 248(1)‘‘foreign resource 
property” — Meaning of foreign resource property in respect of a country. 


History: Subsec. 66.7(13.1) added by 2001, c. 17, subsec. 49(8), applica- 
ble to taxation years that begin after 2000. 


(13.2) Specified amount — foreign resource ex- 
penses — Where in a taxation year an original owner of 
foreign resource properties in respect of a country dis- 
poses of all or substantially all of the original owner’s for- 
eign resource properties in circumstances to which sub- 
section (2.3) applies, the specified amount in respect of 
the country and the original owner for the year for the 
purposes of clause (13.1)(b)(i1)(A) and of determining the 
value of D in the definition “cumulative foreign resource 
expense” in subsection 66.21(1) is the lesser of 


(a) the total of all amounts each of which is the 
amount, if any, by which 


(1) an amount deducted under paragraph (13.1)(a) 
in respect of a disposition in the ‘year by the origi- 
nal owner of foreign resource property in respect of 
the country 


exceeds 


(11) the amount, if any, designated by the original 
owner in prescribed form filed with the. Minister 
within six months after the end of the year in re- 
spect of an amount described under subparagraph 
(i), and 


(b) the total of 


(i) the amount claimed under subsection 66.21(4) 
by the original owner in respect of the county for 
the year, and 


(ii) the amount that would, but for paragraph 
66.21(3)(c), be determined under subsection 
66.21(3) in respect of the country and the original 
owner for the year. 

Related Provisions: 66.21(1)“adjusted cumulative foreign resource ex- 


pense”; 66.21(1)“cumulative foreign resource expense”D; 66.21(3)(c) — 
Deduction. 
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History: Subsec. 66.7(13.2) added by 2001, c. 17, subsec. 49(8), applica- 
ble to taxation years that begin after 2000. 


(14) Disposal of Canadian resource properties — 
Where in a taxation year a predecessor owner of Cana- 
dian resource properties disposes of Canadian resource 
properties to a corporation in circumstances in which sub- 
section 29(25) of the Income Tax Application Rules or 
subsection (1), (3), (4) or (5) applies, 


(a) for the purposes of applying any of those subsec- 
tions to the predecessor owner in respect of its acquisi- 
tion of any Canadian resource property owned by it 
immediately before the disposition, it shall be deemed, 
after the disposition, never to have acquired any such 
properties except for the purposes of 


(1) determining an amount deductible under subsec- 
tion (1) or (3) for the year, 


(ii) where the predecessor owner and the corpora- 
tion dealt with each other at arm’s length at the 
time of the disposition or the disposition was by 
way of an amalgamation or merger, determining an 
amount deductible under subsection (4) or (5) for 
the year, and 


(111) determining the amount for F in the definition 
“cumulative Canadian development expense” in 
subsection 66.2(5), the amounts for paragraphs (a) 
and (b) in the description of L in that definition and 
the amount for F in the definition “cumulative Ca- 
nadian oil and gas property expense” in subsection 
66.4(5); and 


(b) where the corporation or another corporation ac- 
quires any of the properties on or after the disposition 
in circumstances in which subsection (4) or (5) ap- 
plies, amounts that become receivable by the prede- 
cessor owner after the disposition in respect of Cana- 
dian resource properties retained by it at the time of 
the disposition shall, for the purposes of applying sub- 
section (4) or (5) to the corporation or the other corpo- 
ration in respect of the acquisition, be deemed not to 
have become receivable by the predecessor owner. 


Related Provisions: 66.6 — Canadian resource properties acquired 
from exempt person. See additional Related Provisions at end of s. 66.7. 


History: Subsec. 66.7(14) substituted by 1994, c. 21, subsec. 31(4), appli- 
cable to dispositions occurring in taxation years ending after February 17, 
1987. That subsec. formerly read: 


(14) Where in a taxation year a predecessor owner of Canadian re- 
source properties disposes of all or substantially all of its Canadian 
resource properties to a corporation in circumstances in which sub- 
section 29(25) of the Income Tax Application Rules or subsection 
(1), (3), (4) or (5) applies, for the purposes of applying any of those 
subsections to the predecessor owner in respect of its acquisition of 
any of those properties, it shall be deemed, after the disposition, 
never to have acquired the properties except for the purposes of 


(a) determining an amount deductible under subsection (1) or 
(3) for the year; and 


(b) where the predecessor owner and the corporation dealt with 
each other at arm’s length at the time of the disposition or the 
disposition was by way of an amalgamation or merger, deter- 
mining an amount deductible under subsection (4) or (5) for the 
year. 
Subsec. 66.7(14) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
42(16), applicable to dispositions occurring in taxation years ending after 
February 17, 1987. Subsec. 66.7(14) formerly read: 


(14) Where, in a taxation year and after June 5, 1987, a predecessor 
owner of Canadian resource properties disposes of all or substan- 
tially all of its Canadian resource properties to a corporation in cir- 
cumstances in which subsection 29(25) of the Income Tax Applica- 
tion Rules or subsection (1), (3), (4) or (5) applies, for the purposes 
of applying any of those subsections to the predecessor owner in 
respect of its acquisition of any of those properties, it shall be 
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deemed, after the disposition, never to have acquired the properties 
except for the purposes of making a deduction under subsection (1) 
or (3) for the year. 


(15) Disposal of foreign resource properties — 
Where after June 5, 1987 a predecessor owner of foreign 
resource properties disposes of all or substantially all of 
its foreign resource properties to a corporation in circum- 
stances in which subsection (2) applies, for the purpose of 
applying that subsection to the predecessor owner in re- 
spect of its acquisition of any of those properties (or other 
foreign resource properties retained by it at the time of the 
disposition which were acquired by it in circumstances in 
which subsection (2) applied), it shall be deemed, after 
the disposition, never to have acquired the properties. 


Related Provisions: See Related Provisions at end of s. 66.7. 


History: Subsec. 66.7(15) substituted by 1994, c. 21, subsec. 31(4), appli- 
cable to taxation years ending after February 17, 1987. That subsec. for- 
merly read: 


(15) Where after June 5; 1987 a predecessor owner of foreign re- 
source properties disposes of all or substantially all of its foreign 
resource properties to a corporation in circumstances in which sub- 
section (2) applies, for the purposes of applying that subsection to 
the predecessor owner in respect of its acquisition of any of those 
properties, it shall be deemed, after the disposition, never to have 
acquired the properties. 


(15.1) Disposal of foreign resource properties — 
subsec. (2.3) — Where in a taxation year a predecessor 
owner of foreign resource properties disposes of foreign 
resource properties to a corporation in circumstances to 
which subsection (2.3) applies, 


(a) for the purpose of applying that subsection to the 
predecessor owner in respect of its acquisition of any 
foreign resource properties owned by it immediately 
before the disposition, it is deemed, after the disposi- 
tion, never to have acquired any such properties ex- 
cept for the purposes of 


(1) where the predecessor owner and the corpora- 
tion dealt with each other at arm’s length at the 
time of the disposition or the disposition was by 
way of an amalgamation or merger, determining an 
amount deductible under subsection (2.3) for the 
year, and 


(ii) determining the value of F in the definition 
“cumulative foreign resource expense” in subsec- 
tion 66.21(1); and 


(b) where the corporation or another corporation ac- 
quires any of the properties on or after the disposition 
in circumstances to which subsection (2.3) applies, 
amounts that become receivable by the predecessor 
owner after the disposition in respect of foreign re- 
source properties retained by it at the time of the dis- 
position are, for the purposes of applying subsection 
(2.3) to the corporation or the other corporation in re- 
spect of the acquisition, deemed not to have become 
receivable by the predecessor owner. 


Related Provisions: 66.7(13.1) — Parallel rule for original owner. 


History: Subsec. 66.7(15.1) added by 2001, c. 17, subsec. 49(9), applica- 
ble to taxation years that begin after 2000. 


(16) Non-successor acquisitions — Where at any 
time a Canadian resource property or a foreign resource 
property is acquired by a person in circumstances in 
which none of subsection 29(25) of the Income Tax Ap- 
plication Rules and subsections (1) to (5) apply, every 
person who was an original owner or predecessor owner 
of the property by reason of having disposed of the pro- 
perty before that time shall, for the purpose of applying 
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those subsections to or in respect of the person or any 
other person who after that time acquires the property, be 
deemed after that time not to be an original owner or 
predecessor owner of the property by reason of having 
disposed of the property before that time. 


Related Provisions: See Related Provisions at end of s. 66.7. 


(17) Restriction on deductions — Where in a partic- 
ular taxation year and before June 6, 1987 a person dis- 
posed of a Canadian resource property or a foreign re- 
source property in circumstances in which any of 
subsection 29(25) of the Income Tax Application Rules 
and subsections (1) to (5) applies, no deduction in respect 
of an expense incurred before the property. was disposed 
of may be made under this section or section 66, 66.1, 
66.2 or 66.4 by the person in computing the person’s in- 
come for a taxation year subsequent to the particular taxa- 
tion year. 


(18) Application of interpretation provisions — 
The definitions in subsection 66(15) and sections 66.1 to 
66.4 apply in this section. 


Origin of subsec. 66.7(18): R.S.C. 1985, c. 1 (Sth Supp.). 


History: Subsec. 66.7(18) amended by 2001, c. 17, subsec. 49(10), appli- 
cable to taxation years that begin after 2000. It formerly read: 


(18) Application of subsec. 66(15) — The definitions in subsec- 
tion 66(15) apply to this section. 


Related Provisions [s. 66.7]: 66(5) — Dealers; 66(18) — Members of 
partnerships; 66.1(6)— Canadian exploration expense; 66.8(1) — Re- 
source expenses of limited partners; 87(1.2) — Amalgamation — new 
corporation deemed continuation of predecessor; 88(1.5) — Windup — 
parent continuation of subsidiary. 


Definitions [s. 66.7]: “acquired” — 256(7)-(9); “amount” — 248(1); 
“arm’s length’ — 251(1); “business” — 248(1); “Canada” — 255; “Cana- 
dian development expense” — 66.2(5), 248(1); “Canadian exploration and 
development expense” — 66(15), 248(1); “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “Canadian resource property” — 66(15), 66.7(18), 
248(1); “carrying on business” — 253; “control” — 256(6)—(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cumulative foreign resource ex- 
pense” — 66.21(1), 66.7(18); “disposition” — 248(1); “expense” — 
66(15), 66.7(18); “fiscal period” — 249(2), 249.1; “foreign exploration 
and development expenses” — 66(15), 248(1); “foreign resource ex- 
pense” — 66.21(1), 248(1); “foreign resource pool expense” — 248(1); 
“foreign resource property” — 66(15), 248(1); “foreign resource property 
in respect of’, “mineral”, “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “oil or gas well”, “person”, “prescribed”, “property” — 248(1); 
“resident in Canada” — 250; “specified amount” — 66.7(12.1), (13.2); 


“specified foreign exploration and development expense” — 66(15); “‘sub- 
sidiary wholly-owned corporation” — 248(1); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “writing” — Inter- 


pretation Act 35(1). 


Interpretation Bulletins [s. 66.7]: IT-126R2: Meaning of “winding- 
up”. 


66.8 (1) Resource expenses of limited partner — 
Where a taxpayer is a limited partner of a partnership at 
the end of a fiscal period of the partnership, the following 
rules apply: 


(a) determine the amount, if any, by which 
(1) the total of all amounts each of which is the tax- 
payer’s share of 


(A) the Canadian oil and gas property expenses 
(in this subsection referred to as “property 
expenses’’), 


(B) the Canadian development expenses (in this 
subsection referred to as “development 
expenses’), 
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(C) the Canadian exploration expenses (in this 
subsection referred to as “exploration 
expenses’), 


(D) the foreign resource expenses in respect of 
a country (in this subsection referred to as 
“country-specific foreign expenses’), or 


(E) the foreign exploration and development ex- 
penses (in this subsection referred to as “global 
foreign expenses’’), 


incurred by the partnership in the fiscal period de- 
termined without reference to this subsection 


exceeds 
(11) the amount, if any, by which 


(A) the taxpayer’s at-risk amount at the end of 
the fiscal period in respect of the partnership 


exceeds 
(B) the total of 


(1) the amount required by subsection 127(8) 
in respect of the partnership to be added in 
computing the investment tax credit of the 
taxpayer in respect of the fiscal period, and 


(II) the taxpayer’s share of any losses of the 
partnership for the fiscal period from a farm- 
ing business; 


(b) the amount determined under paragraph (a) shall 
be applied 


(1) first to reduce the taxpayer’s share of property 
expenses, 


(ii) if any remains unapplied, then to reduce the 
taxpayer’s share of development expenses, 


(iii) if any remains unapplied, then to reduce the 
taxpayer's share of exploration expenses, 


(iv) if any remains unapplied, then to reduce (in the 
order specified by the taxpayer in writing filed with 
the Minister on or before the taxpayer’s filing-due 
date for the taxpayer’s taxation year in which the 
fiscal period ends or, where no such specification 
is made, in the order determined by the Minister) 
the taxpayer’s share of country-specific foreign ex- 
penses, and 


(v) 1f any remains unapplied, then to reduce the 
taxpayer’s share of global foreign expenses, 


incurred by the partnership in the fiscal period; and 


(c) for the purposes of subparagraph 53(2)(c)(i1), sec- 
tions 66 to 66.7, subsection 96(2.1) and section 111, 
the taxpayer’s share of each class of expenses de- 
scribed in subparagraph (a)(i) incurred by the partner- 
ship in the fiscal period shall be deemed to be the 
amount by which the taxpayer’s share of that class of 
expenses as determined under subparagraph (a)(i) ex- 
ceeds the amount, if any, that was applied under para- 
graph (b) to reduce the taxpayer’s share of that class of 
expenses. 


(2) Expenses in following fiscal period — For the 
purposes of subparagraph (1)(a)(i), the amount by which 
a taxpayer’s share of a class of expenses incurred by a 
partnership is reduced under paragraph (1)(b) in respect 
of a fiscal period of the partnership shall be added to the 
taxpayer’s share, otherwise determined, of that class of 
expenses incurred by the partnership in the immediately 
following fiscal period of the partnership. 
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(3) Interpretation — In this section, 


(a) the expressions “at-risk amount” of a taxpayer in 
respect of a partnership and “limited partner” of a 
partnership have the meanings assigned by subsections 
96(2.2) and (2.4), respectively, except that, with re- 
spect to the definition “limited partner”, the definition 
“exempt interest” in subsection 96(2.5) shall be read 
as though the reference therein to 


(i) “February 25, 1986” were a reference to “June 
1d, L987), 


(11) “February 26, 1986” were a reference to “June 
18, 1987”, 


(iii) “January 1, 1987” were a reference to “Janu- 
ary. 1, 1988”, 


(iv) “June 12, 1986” were a reference to “June 18, 
1987”, and 


(v) “prospectus, preliminary prospectus or registra- 
tion statement” were read as “prospectus, prelimi- 
nary prospectus, registration statement, offering 
memorandum or notice that is required to be filed 
before any distribution of securities may 
commence”; 


(b) a reference to a taxpayer who is a member of a 
particular partnership shall include a reference to an- 
other partnership that is a member of the particular 
partnership; and 


(c) a taxpayer’s share of Canadian development ex- 
penses or Canadian oil and gas property expenses in- 
curred by a partnership in a fiscal period in respect of 
which the taxpayer has elected in respect of the share 
under paragraph (f) of the definition “Canadian devel- 
opment expense” in subsection 66.2(5) or paragraph 
(b) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), as the case may be, 
shall be deemed to be nil. 
History [s. 66.8]: Cl. 66.8(1)(a)(i)(D) and subpara. (1)(b)(iv) amended, 
and cl. (1)(a)(i)(E) and subpara. (1)(b)(v) added, by 2001, c. 17, s. 50, 
applicable to fiscal periods that begin after 2000. Cl. (D) and subpara. (iv) 
formerly read: 
(D) the foreign exploration and development expenses (in this sub- 
section referred to as “foreign expenses”), 


(iv) if any remains unapplied, then to reduce the taxpayer’s share of 
foreign expenses, 


Para. 66.8(3)(c) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 26, appli- 
cable with respect to partnership fiscal periods ending after July 1990. 


Definitions [s. 66.8]: “amount”, “business” — 248(1); “Canadian devel- 
opment expense” — 66.2(5), 248(1); “Canadian exploration expense” — 
66.1(6), 248(1); “Canadian oil and gas property expense’ — 66.4(5), 
248(1); “country-specific foreign expenses” — 66.8(1)(a)(i)(D); “farm- 
ing”, “filing-due date” — 248(1); “fiscal period” — 249(2), 249.1; “for- 
eign exploration and development expenses” — 66(15), 248(1); “global 
foreign expenses” — 66,8(1)(a)(i)(E); “investment tax credit” — 127(9), 
248(1); “Minister”, “share”, “property” — 248(1); “taxation year’ — 249; 
“taxpayer” — 248(1); “writing” — Interpretation Act 35(1). See also 
66.8(3). 


Subdivision f — Rules Relating to 
Computation of Income 


67. General limitation re expenses — In computing 
income, no deduction shall be made in respect of an out- 
lay or expense in respect of which any amount is other- 
wise deductible under this Act, except to the extent that 
the outlay or expense was reasonable in_ the 
circumstances. 
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Related Provisions: 8(9) — Employee’s aircraft costs must be reasona- 
ble; 18(1)(a) — Expense not deductible unless for purpose of earning in- 
come; 18(1)(h) — Personal or living expenses disallowed; 20(1)(c) clos- 
ing words — Interest deduction limited to reasonable amount; 247(8) — 
Transfer pricing rules take priority over s. 67, 


Selected Cases [s. 67]: Bonin v. R., [2000] 2 C.T.C. 2011 (TCC) 
(Business existed, but expenses unreasonable); Tarantino y. R., [2000] | 
C.T.C. 3039 (TCC) (Expenses reasonable even where properties 100% 
financed); Mohammed y. R., [1997] 3 C.T.C. 321 (FCA) (“Reasonable ex- 
pectation of profit” and “expectation of reasonable profit” not synony- 
mous. 100% financing of project not necessarily unreasonable); Shell 
Canada Ltd. v. R., [1997] 3 C.T.C. 2238 (TCC) (New Zealand currency 
loans intended to get funds at lowest possible after-tax cost to borrower); 
Monga v. Canada, [1997] 1 C.T.C. 2529 (TCC) (Interest exceeding gross 
rental income was unreasonable); Graves v. Canada, [1990] | C.T.C. 357 
(FCTD) (Half of expenses of two-car garage at taxpayer’s home where 
business car parked not deductible); MSS Inc. v. R., [1989] 2 C.T.C. 30 
(FCA) (Management expenses paid to another company not reasonable 
where services already provided by taxpayer's employees); Maduke Foods 
Ltd. v. Canada, {1989] 2 C.T.C. 284 (FCTD) (Management salaries paid 
to spouse and children reduced); Compagnie Idéal Body Inc. v. Canada, 
[1989] 2 C.T.C. 187 (FCTD) (Only $100,000 of $210,000 bonus paid to 
spouse inheriting controlling interest was reasonable); Moloney v. Canada, 
[1989] Lee Tier 2Y3 (PCTS) art dpyooZ WZ. Gr dO. (ECA Teg ve fo 
appeal to SCC refused (May 6, 1993), Doc. 23336 [unreported] (Elaborate 
scheme found lacking in business purpose, deductions not permitted); 
Gabco Ltd. v. MNR, [1968] C.T.C. 313 (Exch.) ($56,000 paid to presi- 
dent’s brother over 15 months reasonable). 


Definitions [s. 67]: “amount” — 248(1). 
I.T. Application Rules: 31. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-131R2: Convention ex- 
penses; IT-178R3: Moving expenses; IT-357R2: Expenses of training; IT- 
373R2: Woodlots; [T-467R2: Damages, settlements and similar payments; 
IT-468R: Management or administration fees paid to non-residents; IT- 
521R: Motor vehicle expenses claimed by self-employed individuals; IT- 
525R: Performing artists. 


Information Circulars: 87-2R: International transfer pricing. 


1.T. Technical News: No. 12 (meals and beverages at golf clubs); No. 
15 (Christmas parties and employer-paid special events); No. 16 (Shell 
case); No. 22 (owner/manager remuneration); No. 30 (reasonableness of 
shareholder/manager remuneration). 


Advance Tax Rulings: ATR-12: Retiring allowance; ATR-45: Share 
appreciation rights plan. 


67.1 (1) Expenses for food, etc. — For the purposes 
of this Act, other than sections 62, 63 and 118.2, an 
amount paid or payable in respect of the human consump- 
tion of food or beverages or the enjoyment of entertain- 
ment shall be deemed to be 50% of the lesser of 


(a) the amount actually paid or payable in respect 
thereof, and 


(b) an amount in respect thereof that would be reason- 
able in the circumstances. 


Related Provisions: 8(4) — Limitation on meals of employee. 


History: The opening words of subsec. 67.1(1) amended by 1995, c. 3, s. 
17, to substitute “SO%” for “80%”, applicable to expenses incurred after 
February 21, 1994 in respect of food and beverages consumed and en- 
tertainment enjoyed after February 1994. 


Interpretation Bulletins: [T-504R2: Visual artists and writers; IT- 
518R: Food beverages and entertainment expenses; [T-525R: Performing 
artists. 

Information Circulars: 73-21R8: Claims for meals and lodging ex- 
penses of transport employees. 

1.T. Technical News: No. 12 (meals and beverages at golf clubs); No. 
16 (Scott case). 


(2) Exceptions — Subsection (1) does not apply to an 
amount paid or payable by a person in respect of the con- 
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sumption of food or beverages or the enjoyment of en- 
tertainment where the amount 


(a) is paid or payable for food, beverages or entertain- 
ment provided for, or in expectation of, compensation 
in the ordinary course of a business carried on by that 
person of providing the food, beverages or entertain- 
ment for compensation; 


(b) relates to a fund-raising event the primary purpose 
of which is to benefit a registered charity; 


(c) is an amount for which the person is compensated 
and the amount of the compensation is reasonable and 
specifically identified in writing to the person paying 
the compensation; — 


(d) is required to be included in computing any tax- 
payer’s income because of the application of section 6 
in respect of food or beverages consumed or entertain- 
ment enjoyed by the taxpayer or a person with whom 
the taxpayer does not deal at arm’s length, or would be 
so required but for subparagraph 6(6)(a)(i1); 


(e) is an amount that 


(i) is not paid or payable in respect of a conference, 
convention, seminar or similar event, 


(11) would, but for subparagraph 6(6)(a)(i), be re- 
quired to be included in computing any taxpayer’s 
income for a taxation year because. of the applica- 
tion of section 6 in respect of food or beverages 
consumed or entertainment enjoyed by the tax- 
payer or a person with whom the taxpayer does not 
deal at arm’s length, and 
(111) 1s paid or payable in respect of the taxpayer’s 
duties performed at a work site in Canada that ts 
(A) outside any urban area, as defined by the 
last Census Dictionary published by Statistics 
Canada before the year, that has.a population of 
at least 40,000 individuals as determined in the 
last census published by’ Statistics Canada 
before the year, and 


(B) at least 30 kilometres from the nearest point 
on the boundary of the nearest such urban area; 


(e.1) is an amount that 


(i) is not paid or payable in respect of entertain- 
ment or of a conference, convention, seminar or 
similar event, 


(ii) would, if this Act were read without reference 
to subparagraph 6(6)(a)(i), be required to be in- 
cluded in computing a taxpayer’s income for a tax- 
ation year because of the application of section 6 in 
respect of food or beverages consumed by the tax- 
payer or by a person with whom the taxpayer does 
not deal at arm’s length, 

(111) is paid or payable in respect of the taxpayer’s 
duties performed at a site in Canada at which the 
person carries on a construction activity or at a 
construction work camp referred to in subpara- 
graph (iv) in respect of the site, and 


(iv) 1s paid or payable for food or beverages pro- 
vided at a construction work camp, at which the 
taxpayer is lodged, that was constructed or in- 
stalled at or near the site to provide board and lodg- 
ing to employees while they are engaged in con- 
struction services at the site; or . 

(f) is in respect of one of six or fewer special events 


held in a calendar year at which the food, beverages or 
entertainment is generally available to all individuals 
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employed by the person at a particular place of busi- 
ness of the person and consumed or enjoyed by those 
individuals. 


History: Para. 67.1(2)(e.1) added by 2002, c. 9, s. 26, applicable to 
amounts paid or payable in respect of food and beverages provided after 
2001. 


Paras. 67.1(2)(d) and (e) amended and para. (f) added by 1999, c. 22, s. 
20, para. (d) applicable to 1987 et seg. and paras. (e) and (f) applicable to 
expenses incurred after February 23, 1998. Paras. (d) and (e) formerly 
read: 


(d) is required to be included in computing the income of an em- 
ployee of the person or would be so required but for subparagraph 
6(6)(a)(ii); or 


(e) is incurred by the person for food, beverages or entertainment 
generally available to all individuals employed by the. person at a 
particular place of business of the person and Consumed or enjoyed 
by such individuals. 


Para. 67.1(2)(e) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 43, ap- 
plicable to taxation years ending after July 13, 1990. Para. 67.1(2)(e) for- 
merly read: 


(e) is incurred by the person for food, beverages or entertainment 
generally available to all employees of the Peon at a particular 
location, 


Selected Cases: Kelowna Flightcraft Air Charter Ltd. v. R., [2003] 4 
C.T.C. 2252 (TCC) (Full amount of per diem allowances deductible). 


1.T. Technical News: No. 
special events). 


15 (Christmas parties and employer-paid 


(3) Fees for convention, etc. — For the purposes of 


this section, where a fee paid or payable for a conference, 
convention, seminar or similar event. entitles the partici- 
pant to food, beverages or entertainment (other than inci- 
dental beverages and refreshments made available during 
the course of meetings or receptions at the event) and a 
reasonable part of the fee, determined on the basis of the 
cost of providing the food, beverages and entertainment, 
is not identified in the account for the fee as compensa- 
tion for the food, beverages and entertainment, $50 or 
such other amount as may be prescribed shall be deemed 
to be the actual amount paid or payable in respect of food, 
beverages and entertainment for each day of the event on 
which food, beverages or entertainment is provided and, 
for the purposes of this Act, the fee for the event shall be 
deemed to be the actual amount of the fee minus the 
amount deemed by this subsection to be the actual 
amount paid or payable for the food, beverages and 
entertainment. 


Related Provisions: 20(10) — Deduction for convention expenses. 


Regulations: No amount other than $50 has been prescribed for pur- 
poses of 67.1(3). 


Interpretation Bulletins: IT-131R2: Convention expenses. 


(4) Interpretation — For the purposes of this section, 


(a) no amount paid or payable for travel on an air- 
plane, train or bus shall be considered to be in respect 
of food, beverages or entertainment consumed or en- 
joyed while travelling thereon; and 


(b) “entertainment” includes amusement and 


recreation. 


Selected Cases [s. 67.1]: Racco Industrial Roofing Ltd. v. R.,.[1997] 2 
C.T.C. 3055 (TCC) (Limitation does not apply to per diem amount paid to 
employee; ejusdem generis rule suggests that entertainment must also be 
involved). 


Definitions [s. 67.1]: “amount”, “business”, “employee” — 248(1); “en 
tertainment” “individual”, “person”, “prescribed”, “regis- 


tered charity” — 248(1); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-518R: Food, beverages and entertainment 
expenses; IT-522R: Vehicle, travel and sales expenses of employees; IT- 
533: Interest deductibility and related issues. 
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67.2 Interest on money borrowed for passenger 
vehicle — For the purposes of this Act, where an 
amount is paid or payable for a period by a person in re- 
spect of interest on borrowed money used to acquire a 
passenger vehicle or on an amount paid or payable for the 
acquisition of such a vehicle, in computing the person’s 
income for a taxation year, the amount of interest so paid 
or payable shall be deemed to be the lesser of the actual 
amount paid or payable and the amount determined by the 
formula 


A 
—xB 
30 


where 


A is $250 or such other amount as may be prescribed; 
and 


B_ is the number of days in the period in respect of which 
the interest was paid or payable, as the case may be. 
Related Provisions: 8(1)(j)— Automobile and aircraft costs; 


20(1)(c) — Interest deductible; 20(1)(d) — Compound interest deductible; 
67.4 — More than one owner or lessor. 


History: S. 67.2 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 44, 
applicable to taxation years and fiscal periods commencing after June 17, 
1987 that end after 1987. S. 67.2 formerly read: 


67.2 Interest on money borrowed for passenger vehicle — For 
the purposes of this Act, where an amount in respect of interest is 
payable by a person on borrowed money used to acquire, or on an 
amount payable for the acquisition of, a passenger. vehicle, in com- 
puting the income of the person for a taxation year the amount of 
interest so payable shall be deemed to be the lesser of the actual 
amount payable and the amount determined by the formula 


A 
= 
30 


where 
A is $250 or such other amount as may be prescribed; and 


B__ is the number of days in the year in respect of which the interest 
was payable. 
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Definitions [s. 67.2]: “amount”, “borrowed money”, “passenger vehi- 
cle”, “prescribed” — 248(1); “taxation year” — 11(2), 249. 
Regulations: 7307(2) (prescribed amount). 

Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest. on policy loans 
(archived); IT-521R: Motor vehicle expenses claimed by self-employed 
individuals; IT-522R: Vehicle, travel and sales expenses of employees; IT- 
525R: Performing artists. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


67.3 Limitation re cost of leasing passenger vehi- 
cle — Notwithstanding any other section of this Act, 
where 


(a) in a taxation year all or part of the actual lease 
charges in respect of a passenger vehicle are paid or 
payable, directly or indirectly, by a taxpayer, and 


(b) in computing the taxpayer’s income for the year an 
amount may be deducted in respect of those charges, 


in determining the amount that may be so deducted, the 
total of those charges shall be deemed not to exceed the 
lesser of 


(c) the amount determined by the formula 
cH 
AX 1s Cota kt 
[Ax35}-C 
where 
A. is $600 or such other amount as is prescribed, 


S. 67.3 


Bis the number of days in the period commencing at 
the beginning of the term of the lease and ending at 
the earlier of the end of the year and the end of the 
lease, 


C is the total of all amounts deducted in computing 
the taxpayer’s income for preceding taxation years 
in respect of the actual lease charges in respect of 
the vehicle, 


D is the amount of interest that would be earned on 
the part of the total of all refundable amounts in 


respect of the lease that exceeds $1,000 if interest 
were 


(1) payable on the refundable amounts at the 
prescribed rate, and 


(11) computed for the period before the end of 
the year during which the refundable amounts 
were outstanding, and 


E. is the total of all reimbursements that became re- 
ceivable before the end of the year by the taxpayer 
in respect of the lease, and 


(d) the amount determined by the formula 


(Ax 
0.85C 


)-D-E 


where 


A is the total of the actual lease charges in respect of 
the lease incurred in respect of the year or the total 
of the actual lease: charges in respect of the lease 
paid in the year (depending on the method regu- 
larly followed by the taxpayer in computing 
income), | 


Bis $20,000 or such other amount as is prescribed, 


C is the greater of $23,529 (or such other amount as 
is prescribed) and the manufacturer’s list price for 
the vehicle, 


Dis the amount of interest that would be earned on 
that part of the total of all refundable amounts paid 
in respect of the lease that exceeds $1,000 if inter- 
est were 


(i) payable on the refundable amounts at the 
prescribed rate, and 


(11) computed for the period in the year during 
which the refundable amounts are outstanding, 
and 


E is the total of all reimbursements that became re- 
ceivable during the year by the taxpayer in respect 
of the lease. 


Related Provisions: 67.4 — More than one owner or lessor; 257 — 
Formula cannot calculate to less than zero. 


History: S. 67.3 substituted by 1994, c..7, Sch. II (1991, c. 49), s. 45, 
applicable to taxation years and fiscal periods beginning after June 17, 
1987 that end after 1987, except that with respect to amounts paid or paya- 
ble as a reimbursement in respect of a lease expense, it is applicable to 
taxation years that end after July 13, 1990; and with respect to leases en- 
tered into before 1991 the description of C in para. (d) shall be read as 
follows: 


Cis the greater of $23,529 (or such other amount as. may be pre- 
scribed) and the total of 


(i) the manufacturer’s list price for the vehicle, and 


(ii) the provincial sales tax, if any, that would have been 
payable by a purchaser of the vehicle if it had been pur- 
chased at the manufacturer’s list price for the vehicle at the 
time the first lease of the vehicle was entered into and in 
the province under the laws of which the vehicle was regis- 
tered for the greatest part of the year, 
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S. 67.3 formerly read: 


67.3 Notwithstanding any other provision of this Act, where 


(a) a taxpayer leases a passenger vehicle from a lessor in a taxa- 
tion year, and 


(b) in computing the taxpayer’s income for the year an amount 
may be deducted in respect of the vehicle, 


in determining the amount that may be so deducted, the cost to the 
taxpayer of leasing the vehicle shall not exceed the lesser of 


(c) the amount determined by the formula 


(As 


)=c-p-t 
30 


where 
A__ is $600 or such other amount as may be prescribed, 


B_ is the number of days before the end of the year during 
which the vehicle was leased by the taxpayer from the 
lessor, 


Cis the total of all amounts deducted in computing the tax- 
payer’s income for preceding taxation years in respect of 
the lease of the vehicle, 


D is the amount of interest that would be earned on that part 
of the total of all refundable amounts paid by or on behalf 
of the taxpayer in respect of the lease that exceeds $1,000 if 
interest were 


(1) payable on the refundable amounts at the prescribed 
rate, and 


(11) computed for the period before the end of the year 
during which the refundable amounts were outstand- 
ing, and 


E is the total of all reimbursements receivable by the taxpayer 
in respect of the lease of the vehicle before the end of the 
year; and 


(d) the amount determined by the formula 
(4<2 
0.85C 


A is the total of the actual lease charges payable to the lessor 
by the taxpayer for the lease of the vehicle during the year, 


where 


Bis $20,000 or such other amount as may be prescribed, 


Cis the greater of $23,529 (or such other amount as may be 
prescribed) and the total of 


(i) the manufacturer’s list price for the vehicle, and 


(ii) the provincial sales tax, if any, that would have 
been payable by a purchaser of the vehicle if it had 
been purchased at the manufacturer’s list price for the 
vehicle at the time the first lease of the vehicle was en- 
tered into and in the province under the laws of which 
the vehicle was registered for the greatest part of the 
year, 


D is the amount of interest that would be earned on that part 
of the total of all refundable amounts paid by or on behalf 
of the taxpayer in respect of the lease that exceeds $1,000 if 
interest were 


(1) payable on the refundable amounts at the prescribed 
rate, and 


(ii) computed for the period in the year during which 
the refundable amounts are outstanding, and 


E is the total of all reimbursements receivable by the taxpayer 
in respect of the lease of the vehicle during the year. 


Definitions [s. 67.3]: “amount”, “borrowed money”, “motor vehicle’, 
“passenger vehicle”, “prescribed” — 248(1); “prescribed » rate’ — Reg. 
4301; “taxation sear? 11(2), 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 

Regulations: 4301(c) (prescribed rate of interest); 7307(1), (3), (4) (pre- 
scribed amounts). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees; IT-525R: Performing artists. 
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1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


67.4 More than one owner or lessor — Where a per- 
son owns or leases a motor vehicle jointly with one or 
more other persons, the reference in paragraph 13(7)(g) to 
the amount of $20,000, in section 67.2 to the amount of 
$250 and in section 67.3 to the amounts of $600, $20,000 
and $23,529 shall be read as a reference to that proportion 
of each of those amounts or such other amounts as may 
be prescribed for the purposes thereof that the fair market 
value of the first-mentioned person’s interest in the vehi- 
cle is of the fair market value of the interests in the vehi- 
cle of all those persons. 

Definitions [s. 67.4]: “amount”, “motor vehicle”, “person” — 248(1). 
Regulations: 7307 (prescribed amounts). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees; IT-525R: Performing artists. 

1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


67.5 (1) Non-deductibility of illegal payments — In 
computing income, no deduction shall be made in respect 
of an outlay. made or expense incurred for the. purpose of 
doing anything that is an offence under section 3 of the 
Corruption of Foreign Public Officials Act or under any 
of sections 119 to 121, 123 to 125, 393 and 426 of the 
Criminal Code, or an offence under section 465 of the 
Criminal Code as it relates to an offence described in any 
of those sections. 


History: Subsec. 67.5(1) amended by 1998, c. 34, s. 10, in force February 
14, 1999. The subsec. formerly read: 


67.5 (1) In computing income, no deduction shall be made in re- 
spect of an outlay. made or expense incurred for the purpose of do- 
ing anything that is an offence under any of sections 119 to 121, 
123 to 125, 393 and 426 of the Criminal Code or an offence under 
section 465 of that Act as it relates to an offence described in any of 
those sections. 


(2) Reassessments — Notwithstanding subsections 


152(4) to (5), the Minister may make such assessments, 
reassessments and additional assessments of tax, interest 
and penalties and such determinations and redetermina- 
tions as are necessary to give effect to subsection (1) for 
any a eee 


the ee Act, the A lers Se 
GST/HST portions of the Excise Tax Act. 


Federal budget, Supplementary Information, Mar h 23, 
2004: Fines and Penalties ; ao 


The Income Tax Act generally permits a taxpayer to deduct, in 
computing income from a business or property, expenses in 
curred for the purpose of earning that income. Recent jurispru- 
dence has held that deductibility generally extends to fines and 
penalties incurred in the ordinary course of earning income, un- 
less the underlying action or omission was so egregious or repul- 
sive that the fine or penalty could not reasonably be considered 
to have had an income-earning purpose. 


Many countries with similar income tax systems to Canada ‘ate 
either on a statutory prohibition to the deductibility of fines and 
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penalties or on jurisprudence that provides the same result. It is 
generally recognized that to allow a deduction for a fine or pen- 
alty that has been imposed in respect of a particular act or omis- 
sion by a taxpayer, diminishes the disincentive to engage in that 
activity. Generally, therefore, such a Be Sdeoddoted is. oo to 
overall public policy objectives. 


Concerns have been raised concerning the deductibility a fines 
and penalties, based upon the current legislation, administrative 
practice and jurisprudence [see 65302 British Columbia Ltd. 
(formerly Veekans Poultry), {2000] 1 C.T.C. 57 (SCC) — ed]. In 
order to provide certainty in this area of the tax law, and to 
achieve an appropriate result, the budget proposes to deny the 
deductibility of any fine or penalty imposed by law — whether 
by a government, government agency, regulator, court or other 
tribunal, or any other person with statutory authority to levy fines 


or penalties. This would include a and eae hie 


under the laws of a foreign country. 


The federal, provincial, municipal or foreign law one ae an. 
amount is required to be paid will determine whether the amount 
may be deductible: if it is not characterized as a fine or penalty, 


the amount may be deductible if it is otherwise incurred for the 


purpose of earning income; if it is characterized as a fine or pen- 
alty, the amount will not be deductible. This proposal would not 


apply to penalties or damages paid under a private contract. _ 
It is proposed that legislation to implement this measure include 
authority to exempt prescribed fines and penalties from its appli- 
cation. This regulatory authority is intended to be used only if 
situations are identified in which it would be inconsistent with 
public policy objectives to deny the deductibility of a particular 
type of fine or penalty. The views of the House of Commons 
Standing Committee on Finance will be einai in ipes of any 
proposals to exercise this regulatory power. 


This amendment will apply to fines and penitaes imposed : anee 


March 22, 2004. The Canada Revenue Agency will continue to 
review fines and penalties imposed on or before that date, to de- 
termine whether they are deductible under the pode ex- 
isting law. 


Pending the outcome of ongoing ak sing | to the hamncsiaa! 


tion of administrative rules — including penalties and interest — 
under various tax statutes, it is proposed that this prohibition on 
the deductibility of penalties not apply to penalty interest im- 


posed under the Excise Act, the Air Travellers Security Charge 


Act and the GST/HST portions of the Excise sce Act. 


Related Provisions: 165(1.1) — Limitation of right to object to assess- 
ment; 169(2)(a) — Limitation of right to appeal. 


History [s. 67.5]: S. 67.5 added by 1994, c. 7, Sch. 11 (1991, c. 49), s. 46, 
applicable to outlays made and expenses incurred after July 13, 1990. 
Definitions [s. 67.5]: “Minister” — 248(1); 
year” — 249. 


Interpretation Bulletins: [T-525R: Performing artists; IT-533: Interest 
deductibility and related issues. 


“assessment”, ‘taxation 


68. Allocation of amounts in consideration for 
disposition of property — Where an amount received 
or receivable from a person can reasonably be regarded as 
being in part the consideration for the disposition of a par- 
ticular property of a taxpayer or as being in part consider- 
ation for the provision of particular services by a 
taxpayer, 


Proposed Amendment — 68 opening words 


68. Allocation of amounts in consideration for 
property, services or restrictive covenants — If 
an amount receiyed or receivable from a person can rea- 
sonably be regarded as being in part the consideration 
for the disposition of a particular property of a taxpayer, 
for the provision of particular services by a taxpayer, or 
for a restrictive covenant as defined by subsection 
56.4(1) agreed to by a taxpayer, 


S. 68 


Application: The February 27, 2004 draft legislation, subsec. 30.1(1), 
will amend the opening words of s. 68 to read as above, applicable after 
February 26, 2004, other than to a taxpayer’s grant of a restrictive cove- 
nant made in writing by the taxpayer before February 27, 2004 between 
the taxpayer and a person with whom the taxpayer deals at arm’s length. 


Technical Notes: Section 68 applies where an amount re- 
ceived or receivable can reasonably be regarded as being in 
part consideration for the disposition of a particular property of 
a taxpayer or as being in part consideration for the provision of 
particular services. If the amount is in part consideration for the 
disposition of property, that part of the consideration that can 
reasonably be regarded as being for the disposition of property 
is deemed to be the proceeds of disposition of that property, 
and, reciprocally, the cost of the property for the acquirer. If , 
the amount is in part consideration for the provision of particu- 
lar services, that part of the consideration that can reasonably 
be regarded as being for the provision of particular services is 
deemed to be an amount received or receivable by the taxpayer 
in respect of those services and, reciprocally, an amount paid or 
payable by the person to whom the services are rendered. 
Section 68 is amended to apply in circumstances where consid- 
eration received or receivable by a taxpayer is in part for a re- 
strictive covenant (as defined by new subsection 56.4(1)) 
agreed to by the taxpayer. In such a case, the part of the consid- 
eration that can reasonably be regarded as being for the restric- 
tive covenant is considered to be an amount that is received or 
receivable by the taxpayer in respect of the restrictive cove- 
nant, and that part is also considered to be paid or payable to 
the taxpayer by the person to whom the restrictive covenant 
was granted. 


(a) the part of the amount that can reasonably be re- 
garded as being the consideration for the disposition 
shall be deemed to be proceeds of disposition of the 
particular property irrespective of the form or legal ef- 
fect of the contract or agreement, and the person to 
whom the property was disposed of shall be deemed to 
have acquired it for an amount equal to that part; and 


(b) the part of the amount that can reasonably be re- 
garded as being consideration for the provision of par- 
ticular services shall be deemed to be an amount re- 
ceived or receivable by the taxpayer in respect of 
those services irrespective of the form or legal effect 
of the contract or agreement, and that part shall be 
deemed to be an amount paid or payable to the tax- 
payer by the person to whom the services were ren- 
dered in respect of those services. 


Proposed Addition — 68(c) 


(c) the part of the amount that can reasonably be re- 
_ garded as being consideration for the restrictive cov- 
enant is deemed to be an amount received or receiva- 
ble by the taxpayer in respect of the restrictive 
covenant irrespective of the form or legal effect of 
the contract or agreement, and that part is deemed to 
be an amount paid or payable to the taxpayer by the 
person to whom the restrictive covenant was granted. 
Application: The February 27, 2004 draft legislation, subsec, 30.1(2), 
will add para. 68(c), applicable after February 26, 2004, other than to a 
taxpayer's grant of a restrictive covenant made in writing by the tax- 
payer before February 27, 2004 between the taxpayer and a person with 
whom the taxpayer deals at arm’s length. 


Technical Notes: See under 68 opening words above. 


Related Provisions: 12(1)(a)— Services, etc. to be rendered; 
12(1)(b) — Amounts receivable in respect of services, etc, rendered; 
13(33) — Consideration given for depreciable capital; 247(8) — Transfer 
pricing rules take priority over s. 68. 

Selected Cases [s. 68]: Baur Investments Ltd. v. MNR, [1990] 2 C.T.C. 
122 (FCTD) (Appraisal evidence insufficient to dislodge allocation on dis- 
position similar to allocation at time of acquisition); Golden et al. v. R., 
[1980] C.T.C. 488 (FCTD) (Minister may reallocate amounts between 


429 


S. 68 


land and buildings in arm’s length transaction); A.G. Can. v. Matador Inc. 
et al., [1980] C.T.C. 51 (FCA) (Price for land and building below fair 
market value of land divided pro rata); R. v. Malloney’s Studio. Ltd., 
[1979] C.T.C. 206 (SCC) (No amount allocated to building where demol- 
ished before purchase); R. v. Jessiman Bros. Cartage Ltd., [1978] C.T.C. 
274 (FCTD) (Going concern value of assets rather than trade-in value 
accepted); Crown Trust Co. v. R., [1977] C.T.C. 320 (FCTD) (Price for 
land and buildings allocated pursuant to assessment rolls in absence of 
expert evidence); Stanley v. MNR, [1972] C.T.C. 34 (SCC) (Value greater 
than undepreciated capital cost allocated to building even though pur- 
chaser desired only land); Munday v. MNR, [1971] C.T.C. 585 (FCTD) 
(Part of price allocated to building destroyed by purchaser after closing); 
Emco Ltd. v. MNR, [1968] C.T.C. 457 (Exch.) (Taxpayer permitted to 
change previous allocation of purchase price entirely to land). 


Definitions [s. 68]: 
248(1); “received” — 
payer” — 248(1). 
Interpretation Bulletins: IT-143R3: Meaning of eligible capital expen- 
diture; IT-220R2: Capital cost allowance — proceeds of disposition of de- 
preciable property. 


99 66 99 66 


“amount”, “disposition”, “person”, 
248(7); “restrictive covenant” 


property” — 
— 56.4(1); “‘tax- 


69. (1) Inadequate considerations — Except as ex- 
pressly otherwise provided in this Act, 


(a) where a taxpayer has acquired anything from a per- 
son with whom the taxpayer was not dealing at arm’s 
length at an amount in excess of the fair market value 
thereof at the time the taxpayer so acquired it, the tax- 
payer shall be deemed to have acquired it at that fair 
market value; 


Selected Cases [para. 69(1)(a)]: Deptuck v. R., [2003] 3 C.T.C. 287 
(FCA) (Arm’s length rule applies to partnerships, not partners). 


(b) where a taxpayer has disposed of anything | 
(1) to a person with whom the taxpayer was not 
dealing at arm’s length for no proceeds or for pro- 
ceeds less than the fair market value thereof at the 
time the taxpayer so disposed of it, 
(11) to any person by way of gift inter vivos, or 
(11) to a trust because of a disposition of a property 


that does not result in a change in the beneficial 
Seeiieilin Oke he 1 PRP EEE and 


the taxpayer shall be deemed to have received pro- 
ceeds of disposition therefor equal to that fair market 
value; and 


(c) where a taxpayer acquires a property by way of 
gift, bequest or inheritance or because of a disposition 
that does not result in a change in the beneficial own- 
ership of the property, the taxpayer is deemed to ac- 
quire the property at its fair market value. 
Selected Cases [para. 69(1)(c)]: Sweeney v. Canada, [1990] 2 C.T.C. 
342 (FCTD); appealed to FCA (Oct. 4, 1990), File A-825-90 (Son’s right 
to purchase father’s shares on death not gift). 
Related Provisions: 13(33) — Consideration given for depreciable cap- 
ital; 15(1)— Benefit conferred on shareholder; 28(1.1) — Farming or 
fishing business — acquisition of inventory; 38(a.1) — Gift of publicly 
traded shares to charity; 53(5)-— Recomputation of ACB on non-arm’s 
length disposition; 56(11) — Disposition of interest in retirement compen- 
sation; 69(1.1) — Idem; 69(6) — Inadequate considerations; 73(1) — Rol- 
lover at cost on transfer to spouse; 73(3)(c), (4)(b) — No application on 
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family farm rollover; 79(3)E(a) — Where property surrendered to a credi- 
tor; 97(1) — Contribution of property by partner to partnership deemed to 
be at fair market value; 106(1.1) — Cost of income interest in a trust: 
107(1.1) — Cost of capital interest in a trust; 107.4(3)— Tax conse- 
quences of qualifying disposition to a trust; 107.4(4) — Fair market value 
of vested interest in trust; 110.1(5) — Determination of value on donation 
of servitude, covenant or easement for ecologically sensitive land; 
Determination of value by Canadian Cultural Property Ex- 
port Review Board; 118.1(12) — Determination of value on donation of 
servitude, covenant or easement for ecologically sensitive land; 
127(11.8)(b) — Ignore 69(1)(c) for certain non-arm’s length costs re in- 
vestment tax credit; 142.7(4) — Deemed value of property on rollover 
from foreign bank subsidiary to branch; 146(9) — Disposition or acquisi- 
tion of property by RRSP; 146.3(4) — Disposition or acquisition of pro- 
perty by RRIF; 206(4) — Deemed fair market value for purposes of tax on 
foreign property held by RRSPs etc.; 247(8) — Transfer pricing rules take 
priority over subsec. 69(1); 248(32) — Existence of an advantage does not 
prevent there being a gift; 248(35)-(37) — Value of gift limited to cost if 
acquired within 3 years or as tax shelter; 251 — Arm’s length; Canada- 
U.S. Tax Treaty:Art. [IX — Adjustments for transactions between related 
persons. 


History: Subpara. 69(1)(b)(iii) added by 2001, c. 17, subsec. 51(1), appli- 
cable to dispositions that occur after December 23, 1998. 


Para. 69(1)(c) amended by the said c. 17, subsec. 51(2), applicable to ac- 
quisitions that occur after December 23, 1998. The para. formerly read: 


(c) where a taxpayer has acquired property by way of gift, bequest 
or inheritance, the taxpayer shall be deemed to have acquired the 
property at its fair market value at the time the taxpayer so acquired 
it. 
Selected Cases [subsec. 69(1)]: Madsen v. R., [2001] 1 C.T.C. 244 
(FCA) (Provisions of subsec. 69(1) apply to partnerships even though 
partnerships are not taxpayers); Gilvesy Enterprises Inc. v. Canada, [1997] 
1 C.T.C. 2410 (TCC) (“Shotgun” clause may have impact on valuation of 
assets); Kieboom v. MNR, [1992] 2 C.T.C. 59 (FCA) (Taxpayer “trans- 
ferred” property to related parties by reducing equity in corporation on 
subscription for shares by related parties); Terry v. R., [1985] 1 C.T.C. 135 
(FCTD) (Gift of shares valued; evidence of Crown’s valuator, not having 
full access to information, rejected); Gervais v. R., [1984] C.T.C. 661 
(FCTD) (Difference between acquisition price, paid by son to father, and 
fair market value not gift); Bouchard v. R., [1983] C.T.C. 173 (FCTD) (No 
capital gain on transfer to child of legal estate of property held in trust by 
parents); Hutterian Brethren et al. y. R., [1980] C.T.C. 1 (FCA) (Farming 
not charitable or religious activity; value of members’ labour not gift 
where they and families received colony’s support in return); Lea-Don 
Canada Ltd. v. MNR, [1970] C.T.C. 346 (SCC) (Proceeds of non-arm’s 
length sale of assets to parent company deemed fair market value). 


Regulations: 1102(14) — Class of depreciable property preserved on 
non-arm’s length acquisition. 


I.T. Application Rules: 20(1.3), 32. 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-140R3: Buy-sell agreements; IT-188R: Sale of accounts receiva- 
ble; IT-212R3: Income of deceased persons — rights or things; IT-213R: 
Prizes from lottery schemes and giveaway contests; IT-226R: Gift to a 
charity of a residual interest in real property or an equitable interest in a 
trust; IT-288R2: Gifts of capital properties to a charity and others; IT- 
297R2: Gifts in kind to charity and others; IT-385R2: Disposition of an 
income interest in a trust; IT-403R: Options on real estate; IT-405: Inade- 
quate considerations — acquisitions and dispositions (archived); IT-427R: 
Livestock of farmers; IT-432R2: Benefits conferred on shareholders; IT- 
433R: Farming or fishing — use of cash method; IT-442R: Bad debts and 
reserves for doubtful debts; IT-504R2: Visual artists and writers.,See also 
list at end of s. 69. 


Information Circulars: 87-2R: International transfer pricing; 89-3: Pol- 
icy statement on business equity valuations. 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare 
trustee corporation — mortgagee’s requirements sole reason for transfer; 
ATR-9: Transfer of personal residence from corporation to its controlling 
shareholder; ATR-36: Estate freeze. 


(1.1) Idem, where subsec. 70(3) applies — Where a 
taxpayer has acquired property that is a right or thing to 
which subsection 70(3) applies, the following rules apply: 


(a) paragraph (1)(c) is not applicable to that property; 
and 
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(b) the taxpayer shall be deemed to have acquired the 
property at a cost equal to the total of 


(i) such part, if any, of the cost thereof to the tax- 
payer who has died as had not been deducted by 
the taxpayer in computing the taxpayer’s income 
for any year, and 


(ii) any expenditures made or incurred by the tax- 
payer to acquire the property. 
Interpretation Bulletins: IT-212R3: Income of deceased persons — 


rights or things; IT-427R: Livestock of farmers. See also list at end-of s. 
69. 


(1.2) Idem — Where, at any time, 


(a) a taxpayer disposed of property for proceeds of 
disposition (determined without reference to this sub- 
section) equal to or greater than the fair market value 
at that time of the property, and 


(b) there existed at that time an agreement under 
which a person with whom the taxpayer was not deal- 
ing at arm’s length agreed to pay as rent, royalty or 
other payment for the use of or the right to use the 
property an amount less than the amount that would 
have been reasonable in the circumstances if the tax- 
payer and the person had been dealing at arm’s length 
at the time the agreement was entered into, 


the taxpayer’s proceeds of disposition of the property 
shall be deemed to be the greater of 


(c) those proceeds determined without reference to 
this subsection, and 


(d) the fair market value of the property at the time of 
the disposition, determined without reference to the 
existence of the agreement. 


Related Provisions: 247(8) — Transfer pricing rules take priority over 
subsec. 69(1.2). 


History: Subsec. 69(1.2) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 27(1), applicable to dispositions occurring after December 20, 
T99T) 


(2) [Repealed] 


History: Subsec. 69(2) repealed by 1998, c. 19, subsec. 107(1), applicable 
to taxation years that begin after 1997. The subsec. formerly read: 


(2) Unreasonable consideration [on dealings with non-resi- 
dent] — Where a taxpayer has paid or agreed to pay to a non-resi- 
dent person with whom the taxpayer was not dealing at arm’s length 
as price, rental, royalty or other payment for or for the use or repro- 
duction of any property, or as consideration for the carriage of 
goods or passengers or for other services, an amount greater than 
the amount (in this subsection referred to as “the reasonable 
amount”) that would have been reasonable in the circumstances if 
the non-resident person and the taxpayer had been dealing at arm’s 
length, the reasonable amount shall, for the purpose of computing 
the taxpayer’s income under this Part, be deemed to have been the 
amount that was paid or is payable therefor. 


Selected Cases [subsec. 69(2)]: SmithKline Beecham Animal Health 
Inc. v. R., [2001] 2 C.T.C. 2086 (TCC) (Minister may be obliged to dis- 
close facts on appeal). 


(3) [Repealed] 


History: Subsec. 69(3) repealed by 1998, c. 19, subsec. 107(1), applicable 
to taxation years that begin after 1997. The subsec. formerly read: 


(3) Idem — Where a non-resident person has neither paid nor 
agreed to pay to a taxpayer with whom the person was not dealing 
at arm’s length as price, rental, royalty or other payment for or for 
the use or reproduction of any property or as consideration for the 
carriage of goods or passengers or for other services, an amount 
equal to or greater than the amount that would have been a reasona- 
ble amount in the circumstances if the non-resident person and the 
taxpayer had been dealing at arm’s length, that reasonable amount 
shall, for the purpose of computing the taxpayer's income under this 
Part, be deemed to have been received or receivable by the taxpayer 
therefor. 
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Subsec, 69(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
47(1), applicable to transactions or events occurring after July 13, 1990. 
Subsec. 69(3) formerly read: 


(3) Idem — Where a non-resident person has neither paid nor 
agreed to pay to a taxpayer with whom the [person] was not dealing 
at arm’s length as price, rental, royalty or other payment for or for 
the use or reproduction of any property, or as consideration for the 
carriage of goods or passengers or for other services, the amount 
that would have been reasonable in the circumstances if the non- 
resident person and the taxpayer had been dealing at arm’s length, 
that amount shall, for the purpose of computing the taxpayer’s in- 
come under this Part, be deemed to have been received or receiva- 
ble by the taxpayer therefor. 


(4) Shareholder appropriations — Where at any 
time property of a corporation has been appropriated in 
any manner whatever to or for the benefit of a shareholder 
of the corporation for no consideration or for considera- 
tion that is less than the property’s fair market value and a 
sale of the property at its fair market value would have 
increased the corporation’s income or reduced a loss of 
the corporation, the corporation shall be deemed to have 
disposed of the property, and to have received proceeds of 
disposition therefor equal to its fair market value, at that 
time. 


Related Provisions: 15(1)— Benefit conferred on shareholder; 
142.7(4) — Deemed value of property on rollover from foreign bank sub- 
sidiary to branch. 


History: Subsec. 69(4) substituted by 1994, c. 21, s. 32, applicable to 
appropriations occurring after December 21, 1992. That subsec. formerly 
read: 


(4) Idem — Where property of a corporation has been appropriated 
in any manner whatever to, or for the benefit of, a shareholder, for 
no consideration or for a consideration below the fair market value, 
if the sale thereof at the fair market value would have increased the 
corporation’s income for a taxation year, for the purpose of deter- 
mining the corporation’s income for the year, it shall be deemed to 
have sold the property during the year and to have received therefor 
the fair market value thereof. 


Selected Cases [subsec. 69(4)]: Boardman et al. v. R., [1986] | 
C.T.C. 103 (FCTD); appealed to FCA (Dec. 20, 1985), File A-1015-85 
(Transfer of title to houses pursuant to order in divorce proceedings 
deemed sale at fair market value). 


Interpretation Bulletins: See list at end of s. 69. 


(5) Idem — Where in a taxation year of a corporation 
property of the corporation has been appropriated in any 
manner whatever to, or for the benefit of, a shareholder, 
on the winding-up of the corporation, the following rules 


apply: 
(a) the corporation is deemed, for the purpose of com- 
puting its income for the year, to have disposed of the 
property immediately before the winding-up for pro- 
ceeds equal to its fair market value at that time; 


(b) the shareholder shall be deemed to have acquired 
the property at a cost equal to its fair market value im- 
mediately before the winding-up; 


(c) subsections 52(1) and (2) do not apply for the pur- 
poses of determining the cost to the shareholder of the 
property; and 


(d) subsections 13(21.2), 14(12), 18(15) and 40(3.4) 
and (3.6) do not apply in respect of any property dis- 
posed of on the winding-up. 


(e) [Repealed] 


Related Provisions: 15(1) — Benefit conferred on shareholder; 54“‘su- 
perficial loss’(h) — Superficial loss rule inapplicable when 69(5) applies; 
84(2) — Distribution on winding-up, etc; 142.7(4) — Deemed value of 
property on rollover from foreign bank subsidiary to branch. 


S. 69(5) 


History: Para. 69(5)(c) amended by 2001, c. 17, subsec. 51(3), applicable 
to dispositions that occur after 1999. The para. formerly read: 


(c) subsections 52(1), (1.1) and (2) are not applicable for the pur- 
poses of determining the cost to the shareholder of the property; and 
Paras. 69(5)(a) and (d) amended and (e) repealed by 1998, c. 19, subsecs. 
107(2) and (3), para. (a) applicable to windings-up that begin after 1995, 
para. (d) applicable to windings-up that begin after April 26, 1995 except 
that, in its application to windings-up that began before 1996, it shall be 
read as follows: 
(d) subsections 13(21.2), 14(12), 18(15), 40(3.4) and (3.6) and 85(4) 
and (5.1) do not apply to the winding-up; and 
and the repeal of para. (e) applicable to windings-up that begin after 1995. 
The paras. formerly read: 
(a) for the purpose of computing the corporation’s income for the 
year, 
(1) it shall be deemed to have sold each such property immedi- 
ately before the winding-up and to have received therefor the 
fair market value thereof at that time, and 
(ii) paragraph 40(2)(e) shall not apply in computing the loss, if 
any, from the sale of any such property; 


(d) subsections 85(4) and (5.1) shall not apply in respect of the 
winding-up; and 

(e) paragraph 40(2)(e) does not apply in computing the loss, if any, 
of the shareholder from the disposition of a share of the capital 
stock of the corporation to the corporation on the winding-up. 


Para. 69(5)(e) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 47(2), 
applicable to dispositions of shares after 1985. 


Interpretation Bulletins: IT-444R: Corporations — involuntary disso- 
lutions; IT-488R2: Winding-up of 90%-owned taxable Canadian corpora- 
tions (archived). See also list at end of s. 69. 


Information Circulars: 89-3: Policy statement on business equity 
valuations. 


(6) Disposition of petroleum, etc. — An operator 
with respect to a natural accumulation of petroleum or 
natural gas in Canada, an oil or gas well in Canada or a 
mineral resource in Canada who at any time disposes of 
property, produced in the operation, that is petroleum, 
natural gas or related hydrocarbons, metal or minerals for 
no proceeds of disposition or for proceeds of disposition 
less than its fair market value at that time, is deemed to 
have received proceeds of disposition for the property 
equal to that fair market value if the disposition is to 


(a) Her Majesty in right of Canada or of a province; 


(b) an agent of Her Majesty in right of Canada or of a 
province; or 


(c) a corporation, a commission or an association that 
is controlled by Her Majesty in right of Canada or of a 
province or by an agent of Her Majesty in right of 
Canada or of a province. 


Repeal [effective 2007] — — 69(6) _ 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent Novcubee 7, 
2003), subsec. 8(2), ee subsec. po oS, to taxation — that 
begin after 2006. 


Related Provisions: 69(7) — Unreasonable consideration; 104(29) — 
Amounts deemed to be payable to beneficiaries; 219(1)(k) — Reduction in 
branch tax. 


History: Subsec. 69(6) amended by 2003, c. 28, subsec. 8(1), applicable 

to dispositions that occur after December 20, 2002. The subsec. formerly 

read: 
(6) |ldem — Where a taxpayer who is an operator with respect to a 
natural accumulation of petroleum or natural gas in Canada, an oil 
or gas well in Canada or a mineral resource in Canada disposes by 
virtue of an obligation imposed by statute or a contractual obliga- 
tion substituted for an obligation imposed by statute of any petro- 
leum, natural gas or related hydrocarbons or metal or minerals pro- 
duced in the operation to 


(a) Her Majesty in right of Canada or a province, 
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(b) an agent of Her Majesty in right of Canada or a province, or 


(c) a corporation, commission or association that is controlled 
by Her Majesty in right of Canada or a province or by an agent 
of Her Majesty in right of Canada or a province 


for no proceeds of disposition or for proceeds of disposition less 
than the fair market value thereof at the time the taxpayer so dis- 
poses of it, the taxpayer shall be deemed to have received proceeds 
of disposition therefor equal to that fair market value determined, in 
circumstances where the taxpayer is required by a law or contract to 
so dispose thereof, without regard to that law or contract. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 
(P.C. 1976-1026) (remission of tax on royalties etc. relating to the Syn- 
crude Project). 


Interpretation Bulletins: IT-438R2: Crown 
properties in Canada. See also list at end of s. 69. 


charges — resource 


(7) Ildem — Where a taxpayer who is an operator with 
respect to a natural accumulation of petroleum or natural 
gas in Canada, an oil or gas well in Canada or a mineral 
resource in Canada acquires any petroleum, natural gas or 
related hydrocarbons or metal or minerals produced in the 
operation from 


(a) Her Majesty in right of Canada or a province, 


(b) an agent of Her Majesty in right of Canada or a 
province, or 


(c) a corporation, commission or association that is 
controlled by Her Majesty in right of Canada or a 
province or by an agent of Her Majesty in right of | 
Canada or a province 


for an amount in excess of the fair market value Ateee at 
the time the taxpayer so acquired the petroleum, natural 
gas or related hydrocarbons or metal or minerals, the tax- 
payer shall be deemed to have acquired the petroleum, 
natural gas or related hydrocarbons or metal or minerals 
at that fair market value determined, in circumstances 
where the taxpayer is required by a law or contract to so 
acquire the petroleum, natural gas or related hydrocarbons 
or metal or minerals, without regard to that law or 
contract. 


Related Provisions: 69(9) — Fair market value of resource output ac- 
quired from Crown; 104(29) — Amounts deemed to be payable to benefi- 


Reduction in branch tax. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 
(P.C. 1976-1026) (remission of tax on royalties etc. relating to the Syn- 
crude Project). 


Interpretation Bulletins: IT-438R2: Crown 
properties in Canada. See also list at end of s. 69. 


(7.1) [Repealed under former Act] 


charges — resource 


(8) Fair market value of resource output disposed 
of to Crown — For the purposes of subsection (6), the 
fair market value at the time of disposition of a unit of 
any particular quantity of petroleum, natural gas or re- 
lated hydrocarbons or metal or minerals disposed of by 
the taxpayer referred to in that subsection to a person re- 
ferred to in any of paragraphs (6)(a) to (c) shall be 
deemed to be the amount by which 


(a) the average proceeds of disposition that became re- 
ceivable in the month that included that time by that 
person for the disposition of a like unit from a person 
other than a person referred to in any of paragraphs 


(6)(a) to (c) 
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exceed the total of 


(b) the average total of all expenses (including depre- 
ciation) incurred by that person in respect of that 
month for each like unit that may reasonably be attrib- 
uted to transmitting, transporting, marketing or 
processing thereof to the extent that those expenses are 
reasonable and necessary and do not include any cost 
of acquisition thereof, and 


(c) in respect of the unit disposed of by the taxpayer, 
the amount that may reasonably be attributed as being 
an amount paid to, an amount that became payable to 
or an amount that became receivable by, Her Majesty 


in Right of Canada for the use and benefit of a band or | 


bands as Gemneche in the Indian Act. 


Application: BC. 2003, &. as Bill C48, Ro 
2003), subsec. 8(2), repeals, subsec. Bie applic 
begin after 2006. 


Related Provisions: 69(10)— Certain persons deemed to be same 
person. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 
(P.C. 1976-1026) (remission of tax on royalties etc. relating to the Syn- 
crude Project). 


Interpretation Bulletins: IT-438R2: Crown 
properties in Canada. See also list at end of s. 69. 


charges — resource 


(9) Fair market value of resource output acquired 
from Crown — For the purposes of subsection (7), the 
fair market value of a unit of any particular quantity of 
petroleum, natural gas or related hydrocarbons or metals 
or minerals acquired by the taxpayer referred to in that 
subsection from a person referred to in any of paragraphs 
(7)(a) to (c) shall be deemed to be equal to the total of 


(a) the amount, if any, paid or payable to the taxpayer 
by that person in respect of that unit, and 


(b) the amount, if any, in respect of that unit paid or 
payable to Her Majesty in right of Canada by that per- 
son for the use and benefit of a band or bands as de- 
fined in the Indian Act. 


_ Repeal [effective 2007] — 69(9) oe 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November i, 
2003), subsec. 8(2), repeals subsec. a — to taxation : at 
begin after 2006. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 
(P.C. 1976-1026) (remission of tax on royalties etc. relating to the Syn- 
crude Project). 


Interpretation Bulletins: IT-438R2: Crown 
properties in Canada. See also list at end of s. 69. 


charges — resource 


(10) Certain persons deemed to be same per- 
son — For the purposes of subsection (8), where a per- 
son referred to in any of paragraphs (6)(a) to (c) disposes 
of a unit of any particular quantity of petroleum, natural 
gas or related hydrocarbons or metal or minerals to an- 
other person referred to in any of those paragraphs, those 
persons shall be deemed to be the same person. 


Repeal [effective 2007] — 69(10) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 
2003), subsec. 8(2), repeals subsec, 69(10), mare to taxation Reo 
that begin after 2006. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 
(P.C. 1976-1026) (remission of tax on royalties etc. relating to the Syn- 
crude Project). 


Interpretation Bulletins: [T-438R2: Crown charges — resource 


properties in Canada. See also list at end of s. 69. 
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(11) Deemed proceeds of disposition — Where, at 
any particular time as part of a series of transactions or 
events, a taxpayer disposes of property for proceeds of 
disposition that are less than its fair market value and it 
can reasonably be considered that one of the main pur- 
poses of the series is 


(a) to obtain the benefit of 


(i) any deduction (other than a deduction under 
subsection 110.6(2.1) in respect of a capital gain 
from a disposition of a share acquired by the tax- 
payer in an acquisition to which subsection 85(3) 
or 98(3) applied) in computing income, taxable in- 
come, taxable income earned in Canada or tax pay- 
able under this Act, or 


(ii) any balance of undeducted outlays, expenses or 
other amounts 


available to a person (other than a person that would 
be affiliated with the taxpayer immediately before the 
series began, if section 251.1 were read without refer- 
ence to the definition “controlled” in subsection 
251.1(3)) in respect of a subsequent disposition of the 
property or property substituted for the property, or 


(b) to obtain the benefit of an exemption available to 
any person from tax payable under this Act on any in- 
come arising on a subsequent disposition of the pro- 
perty or property substituted for the property, 


notwithstanding any other provision of this Act, where 
the subsequent disposition occurs, or arrangements for the 
subsequent disposition are made, before the day that is 3 
years after the particular time, the taxpayer is deemed to 
have disposed of the property at the particular time for 
proceeds of disposition equal to its fair market value at 
the particular time. 


Related Provisions [subsec. 69(11)]: 69(12) — Reassessment to give 
effect to 69(11); 69(13) — Amalgamation or merger; 69(14) — Where 
corporation incorporated during series of transactions; 73(3)(c), 
73(4)(c) — Rule in 69(11) takes priority over 73(3) and (4); 87 — Amal- 
gamations; 88(1) — Winding-up; 160(1.1) — Joint liability of vendor and 
specified person; 248(5) — Substituted property. 


History: Subsec. 69(11) amended by 1998, c. 19, subsec. 107(4), applica- 
ble to each disposition that is part of a series of transactions or events that 
begins after April 26, 1995, other than a disposition that occurred before 
1996 to a person who was obliged on that day to acquire the property 
under the terms of an agreement in writing entered into on or before that 
day, and for the purpose of this application, a person is considered not to 
be obliged to acquire property where the person can be excused from the 
obligation if there is a change to the Act or if there is an adverse assess- 
ment under the Act. The subsec. formerly read: 


(11) Where, at any time as part of a series of transactions, a person 
or partnership (in this subsection and subsection (12) referred to as 
the “vendor”) has disposed of property for proceeds of disposition 
that are less than its fair market value and it may reasonably be con- 
sidered that one of the main purposes of the series was to obtain the 
benefit of 


(a) any deduction in computing income, taxable income, taxa- 
ble income earned in Canada or tax payable under this Act, or 


(b) any balance of undeducted outlays, expenses or other 
amounts 


available to a specified person in respect of a subsequent disposition 
of the property or property substituted for the property, notwith- 
standing any other provision of this Act, the vendor shall, where the 
subsequent disposition occurs within three years after that time, be 
deemed to have disposed of the property at that time for proceeds of 
disposition equal to its fair market value at that time. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived). See also list at end of s. 69. 


Information Circulars: 88-2, para. 9: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


S. 69(11) 


.T. Technical News: No. 9 (loss consolidation within a corporate 
group); No. 30 (corporate loss utilization transactions). 


(12) Reassessments — Notwithstanding subsections 
152(4) to (5), the Minister may at any time make such 
assessments or reassessments of the tax, interest and pen- 
alties payable by the taxpayer as are necessary to give ef- 
fect to subsection (11). 
History: Subsec. 69(12) amended by 1998, c. 19, subsec. 107(4), applica- 
ble on the same basis as the amendment to subsec. 69(11). The subsec. 
formerly read: ) 

(12) Definition of “specified person” — For the purposes of sub- 

section (11), a “specified person” is 

(a) a person that was not (otherwise than by virtue of a right 


referred to in paragraph 251(5)(b)) related to the vendor imme- 
diately before the series of transactions commenced; 

(b) a partnership of which neither the vendor nor a person who 
was (otherwise than by virtue of a right referred to in paragraph 
251(5)(b)) related to the vendor immediately before the series 
commenced was a majority interest partner (within the meaning 
assigned by subsection 97(3.1)) immediately before the series 
commenced; or 


(c) where the vendor is a partnership, a person who was neither 


(i) a majority interest. partner (within the meaning assigned 
by subsection 97(3.1)) of the partnership immediately 
before the series commenced, nor 

(11) a person who was (otherwise than by virtue of a right 
referred to in paragraph 251(5)(b)) related to a person de- 
scribed in subparagraph (i) immediately before the series 
commenced. . 


Interpretation Bulletins: See list at end of s. 69. 


(12.1) [Repealed] 


History: Subsec. 69(12.1) repealed by 1998, c. 19, subsec. 107(4), appli- 
cable on the same basis as the amendment to subsec. 69(11). The subsec. 
formerly read: 


(12.1) Application of subsecs. (11) and (12) — Subsections (11) 
and (12) are applicable with respect to property disposed of after 
January 15, 1987 except where the person or partnership disposing 
of the property after that date was obliged on that date to dispose of 
it pursuant to an agreement in writing entered into on or before that 
date or where the person or partnership disposed of the property as 
part of a series of transactions that commenced on or-before that 
date. 


(12.2) [Repealed] 


Origin of subsecs. 69(12.1), (12.2): R.S.C. 1985, c. 1 (Sth Supp.). 
This was formerly an application rule in 1987, c. 46, s. 24. 


History: Subsec. 69(12.2) repealed by 1998, c. 19, subsec. 107(4), appli- 
cable on the same basis as the amendment to subsec. 69(11). The subsec. 
formerly read: 


(12.2) Obligation to acquire property, etc. — For the purposes of 
subsection (12.1), a person shall be considered not to be obliged 
either to acquire or dispose of property if the person may be ex- 
cused from performing the obligation as a result of changes to this 
Act affecting acquisitions or dispositions of property. 


(13) Amalgamation or merger — Where there is an 
amalgamation or merger of a corporation with one or 
more other corporations to form one corporate entity (in 
this subsection referred to as the “new corporation’), each 
property of the corporation that becomes property of the 
new corporation as a result of the amalgamation or 
merger is deemed, for the purpose of determining whether 
subsection (11) applies to the amalgamation or merger, to 
have been disposed of by the corporation immediately 
before the amalgamation or merger for proceeds equal to 


(a) in the case of a Canadian resource property or a 
foreign resource property, nil; and 


(b) in the case of any other property, the cost amount 
to the corporation of the property immediately before 
the amalgamation or merger. 
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Related Provisions: 87(2)(e) — Rules applicable — capital property. 


History: Subsec. 69(13) amended by 1998, c. 19, subsec. 107(5), applica- 
ble to amalgamations and mergers that occur after April 26, 1995. The 
subsec. formerly read: 


(13) Where there has been an amalgamation or merger of a corpora- 
tion with one or more other corporations to form one corporate en- 
tity (in this subsection referred to as the “new corporation”), each 
property of the corporation that became property of the new corpo- 
ration as a result of the amalgamation or merger shall be deemed, 
for the purpose of determining whether subsection (11) is applicable 
in respect of the amalgamation or merger, to have been disposed of 
by the corporation immediately before the amalgamation or merger 
for proceeds of disposition equal to 


(a) in the case of a Canadian resource property or a foreign re- 
source property, nil; and 

(b) [Repealed] 

(c) in the case of any other property, the cost amount to the 


corporation of the property immediately before the amalgama- 
tion or merger. 


Para. 69(13)(b) repealed by 1994, c. 7, Sch. VIII (1993, c, 24), subsec. 
27(2), applicable to an amalgamation or merger of a corporation occurring 
after the beginning of its first taxation year beginning after June 1988. 
Para. (b) formerly read: 


(b) in the case of eligible capital property, an amount equal to “/3 of 
the cost amount to the corporation of the property immediately 
before the amalgamation or merger; and 


(14) New taxpayer — For the purpose of subsection 
(11), where a taxpayer is incorporated or otherwise comes 
into existence at a particular time during a series of trans- 
actions or events, the taxpayer is deemed 


(a) to have existed at the time that was immediately 
before the series began; and 


'(b) to have been affiliated at that time with every per- 
son with whom the taxpayer is affiliated (otherwise 
than because of a right referred to in paragraph 
251(5)(b)) at the particular time. 


History: Subsec. (14) added by 1998, c. 19, subsec. 107(5), applicable to 
each disposition that is part of a series of transactions or events that begins 
after April 26, 1995, other than a disposition that occurred before 1996 to 
a person who was obliged on that day to acquire the property under the 
terms of an agreement in writing entered into on or before that day, and 
for the purpose of this application, a person is considered not to be obliged 
to acquire property where the person can be excused from the obligation if 
there is a change to the Act or if there is an adverse assessment under the 
Act. 


Selected Cases [s. 69]: Cété v. R., [1999] 3 C.T.C. 2373 (TCC) (Gifts 
valid but valuations exaggerated; penalties upheld). 4 


Definitions [s. 69]: “amount” — 248(1); “affiliated” — 69(14), 251.1; 
“arm’s length” — 251; . “assessment” — 248(1); “business” — 248(1); 
“Canada” — 255; “Canadian resource property” — 66(15), 248(1); “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “eligible capital property” — 54, 248(1); “fair market value” — 
248(35); “foreign resource property” — 66(15), 248(1); “Her Majesty” — 
Interpretation Act 35(1); “non-resident”, “oil or gas well’, “person”, “‘pre- 
scribed” — 248(1); “proceeds of disposition” — 54 [technically does not 
apply to s. 69]; “property” — 248(1); “province” — Interpretation Act 
35(1); “series of transactions or events’ — 248(10);. “shareholder” — 
248(1); “substituted property” — 248(5); “tax payable” — 248(2); “taxa- 
ble income” — 2(2), 248(1); “taxable income earned in’ Canada’ — 
115(1), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 69]: IT-143R3: Meaning of eligible capital 
expenditure; IT-169: Price adjustment clauses; IT-209R: Jnter vivos gifts 
of capital property to individuals directly or through trusts; IT-268R4: Jn- 
ter vivos transfer of farm property to child; IT-490: Barter transactions. 


70. (1) Death of a taxpayer — In computing the in- 
come of a taxpayer for the taxation year in which the tax- 
payer died, 


(a) an amount of interest, rent, royalty, annuity (other 
than an amount with respect to an interest in an.annu- 
ity contract to which paragraph 148(2)(b) applies), re- 
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muneration from an office or employment, or other 
amount payable periodically, that was not paid before 
the taxpayer’s death, shall be deemed to have accrued 
in equal daily amounts in the period for or in respect 
of which the amount was payable, and the value of the 
portion thereof so deemed to have accrued to the day 
of death shall be included in computing the taxpayer’s 
income for the year in which the taxpayer died; and 


(b) paragraph 12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) 
or (6) in computing the taxpayer’s tax payable for 
the year or a preceding taxation year to the extent 
that it was not included in computing the tax- 
payer’s income for a preceding taxation year 
under this paragraph or is not included in an 
amount determined under paragraph 13(7.1)(e) or 
37(1)(e) or subparagraph 53(2)(c)(vi) or (h)(i1) or 
for I in the definition “undepreciated capital cost” 
in subsection 13(21) or L in the definition “cumu- 

- lative Canadian exploration expense” in subsec- 
tion 66.1(6);” 


Related Provisions: 7(1)(e) — Stock option benefit where employee 
has died; 28(1) — Farming or fishing business; 61.2 — Deduction of debt 
forgiveness reserve for year of death; 70(5) — Capital property of de- 
ceased; 80(2)(p), (q) — Debt forgiveness rules — debt obligation settled 
by estate; 118.1(1)“total gifts’(a)Q@i); 118.1(5) — Unlimited claim for 
charitable donations after death; 146(8.8) — RRSP — effect of death; 
146.01(6) —RRSP Home Buyers’ Plan —income inclusions; 
146.02(6) — RRSP Lifelong Learning Plan — income _ inclusions; 
146.3(6) — RRIF — effect of death; 147.2(6) — Additional deductible 
pension contributions for year of death; 148.1(2)(b)@) — No tax on provi- 
sion of funeral or cemetary services from eligible funeral arrangement; 
156.1(3)— Instalments not required after death; 164(6) — Election by ex- 
ecutor to carry back losses of estate to year of death. 


interpretation Bulletins: IT-210R2: Income of deceased persons — 
periodic payments and, investment tax: credit; IT-212R3: Income of de- 
ceased persons — rights or things; IT-234: Income of deceased persons — 
farm crops; IT-396R: Interest income; IT-410R: Debt obligations — ac- 
crued interest on transfer (archived). 


Forms: RC4111: What to do following a death [guide]; T4011: Preparing 
returns for deceased persons [guide]. 


(2) Amounts receivable — Where a taxpayer who has 
died had at the time of death rights or things (other than 
any capital property or any amount included in computing 
the taxpayer’s income by virtue of subsection (1)), the 
amount of which when realized or disposed of would 
have been included in computing the taxpayer’s income, 
the value thereof at the time of death shall be included in 
computing the taxpayer’s income for the taxation year in 
which the taxpayer died, unless the taxpayer’s legal repre- 
sentative has, not later than the day that is one year after 
the date of death of the taxpayer or the day that is 90 days 
after the mailing of any notice of assessment in respect of 
the tax of the taxpayer for the year of death, whichever is 
the later day, elected otherwise, in which case the legal 
representative shall file a separate return of income for 
the year under this Part and pay the tax for the year under 
this Part as if 


(a) the taxpayer were another person; 


(b) that other person’s only income for the year were 
the value of the rights or things; and 


(c) subject to sections 114.2 and 118.93, that other 
person were entitled to the deductions to which the 
taxpayer was entitled under sections 110, 118 to 118.7 
and 118.9 for the year in computing the taxpayer's 
taxable income or tax payable under this Part, as the 
case may be, for the year. 


S. 70(3.1)(¢) 


Related Provisions: 28(1)—Farming or fishing — business; 
53(1)(e)(v) — Adjustments to cost base; 60(t) — Deductions — amount 
included under 70(2); 70(3)— Rights or things transferred to benefi- 
ciaries; 70(4) — Revocation of election; 114.2 — Deductions in separate 
returns; 118.93 — Credits in separate returns; 120.2(4)(a) — No minimum 
tax carryover on special return; 127.1(1)(a) — No refundable investment 
tax credit on special return; 127.55 —-Minimum tax not applicable; 
150(1)(b) — Filing deadline for deceased’s return; 159(5) — Election 
where certain provisions applicable. 


Interpretation Bulletins: IT-210R2: Income of deceased persons — 
periodic payments and investment tax credit; IT-212R3: Income of de- 
ceased persons — rights or things; IT-234: Farm crops; IT-278R2: Death 
of a partner or of a retired person; IT-326R3: Returns of deceased persons 
as “another person”; IT-337R4: Retiring allowances; IT-382: Debts be- 
queathed or forgiven on death (archived); IT-427R: Livestock of farmers; 
IT-457R: Election by professionals to exclude work in progress from in- 
come; IT-502: Employee benefit plans and employee trusts. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(3) Rights or things transferred to benefi- 
ciaries — Where before the time for making an election 
under subsection (2) has expired, a right or thing to which 
that subsection would otherwise apply has been trans- 
ferred or distributed to beneficiaries or other persons ben- 
eficially interested in the estate or trust, 


(a) subsection (2) is not applicable to that right or 
thing; and 
(b) an amount received by one of the beneficiaries or 
persons on the realization or disposition of the right or 
thing shall be included in computing the income of the 
» beneficiary or person for the taxation year in which 
the beneficiary or person received it. 
Related Provisions: 44(3)— Where subsec. 70(3) not to apply; 


69(1.1) — Deemed cost of property to beneficiary; 70(3.1) — Exception; 
118.1(7)(b), 118.1(7.1)(b) — Donation of art or cultural property on death. 
History: Para. 70(3)(b) amended by 1998, c. 19, subsec. 108(1), applica- 


ble to taxation years that end after November 1991. The para. formerly 
read: 


(b) an amount received by one of the beneficiaries or, other such 
persons on the realization or disposition of the right or thing shall be 
included in computing the taxpayer’s income for the taxation year 
in which the taxpayer received it. 


Selected Cases [subsec. 70(3)]: Tory Estate (Montreal Trust Co.) v. 
MNR, [1976] C.T.C. 415 (SCC) (Transfer of deceased’s accounts receiva- 
ble by estate to beneficiary taxable to estate in amount exceeding benefici- 
ary’s interest). 


Interpretation Bulletins: IT-210R2: Income of deceased persons — 
periodi¢ payments and investment tax credit; IT-212R3: Income of de- 
ceased persons — rights or things; IT-278R2: Death of a partner or of a 
retired partner; [T-427R: Livestock of farmers. 


(3.1) Exception — For the purposes. of. this section, 
“rights or things” do not include an interest in a life insur- 
ance policy (other than an annuity contract of a taxpayer 
where the payment therefor was deductible in computing 
the taxpayer’s income because of paragraph 60(1) or was 
made in circumstances in which subsection 146(21) ap- 
plied), eligible capital property, land included in the in- 
ventory of a business, a Canadian resource property or a 
foreign resource property. 


Proposed Amendment — 70(3.1) 
(3.1) Exception — In this section, “rights or things” in 


respect of an individual do not include » 


(a) an interest in a life insurance policy (other than 
an annuity contract the payment for which was de- 
ductible in computing the individual’s income under 
paragraph 60(1) or was made in circumstances in 
which subsection 146(21) applied), 


(b) eligible capital property, 
(c) land included in the inventory of a business, 
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(d) a Canadian resource property, 
(e) a foreign resource property, or 


(f) property in respect of which subsection 94.2(3) 
applies (and subsection 94.2(20) does not apply) to 
the individual for the individual’s taxation year in 
which the individual dies. 


Application: The October 30, 2003, 2002 Notice of Ways and Means 
Motion, subsec. 7(1), will amend subsec. 70(3.1) to read as above, appli- 
cable to taxation years that begin after 2002. 


Technical Notes: Under subsection 70(2), the value of cer- 

tain “rights or things” owned by an individual at the time of the 

individual’s death is required to be included in the individual’s 

income for the year of death. Subsection 70(3) provides that 

this rule does not apply in connection with “rights or things” 

transferred to beneficiaries of the deceased within a specified — 
period of time. Subsection 70(3.1) provides that certain pro- 

perty does not constitute a “right or thing” for this purpose. 


Subsection 70(3.1) is amended so that a “right or thing” does 
not include property in respect of which new subsection 
94.2(3) applied (and subsection 94.2(20) does not apply) for 
the individual’s taxation year in which the individual dies. New 
subsection 94.2(3) sets out the conditions for the application of 
the mark-to-market taxation regime under section 94.2 for par- 
ticipating interests in foreign investment entities. 


History: Subsec. 70(3.1) substituted by 1994, c. 21, subsec. 33(1), appli- 
cable to 1992 et seq. That subsec. formerly read: 


(3.1) For the purposes of this section, “rights or things” do not in- 
clude an interest in a life insurance policy (other than an annuity 
contract of a taxpayer where the payment therefor was deductible in 
computing the taxpayer's income by virtue of paragraph 60(1)), eli- 
gible capital property, land included in the inventory of a business, a 
Canadian resource property or a foreign resource property. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things; IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died. 


(4) Revocation of election — An election made under 
subsection (2) may be revoked by a notice of revocation 
signed by the legal representative of the taxpayer and 
filed with the Minister within the time that an election 
under that subsection may be made. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things. 


(5) Capital property of a deceased taxpayer — 
Where in a taxation year a taxpayer dies, 


(a) the taxpayer shall be deemed to have, immediately 
before the taxpayer’s death, disposed of each capital 
property of the taxpayer and received proceeds of dis- 
position therefor equal to the fair market value of the 
property immediately before the death; 


(b) any person who as a consequence of the taxpayer’s 
death acquires any property that is deemed by para- 
graph (a) to have been disposed of by the taxpayer 
shall be deemed to have acquired it at the time of the 
death at a cost equal to its fair market value immedi- 
ately before the death: 


(c) where any depreciable property of the taxpayer of 
a prescribed class that is deemed by paragraph (a) to 
have been disposed of is acquired by any person as a 
consequence of the taxpayer’s death (other than where 
the taxpayer’s proceeds of disposition of the property 
under paragraph (a) are redetermined under subsection 
13(21.1)) and the amount that was the capital cost to 
the taxpayer of the property exceeds the amount deter- 
mined under paragraph (b) to be the cost to the person 
thereof, for the purposes of sections 13 and 20 and any 
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regulations made for the purpose of paragraph 
20(1)(a), 
(i) the capital cost to the person of the property 
shall be deemed to be the amount that was the capi- 
tal cost to the taxpayer of the property, and 


(ii) the excess shall be deemed to have been al- 
lowed to the person in respect of the property 
under regulations made for the purpose of para- 
graph 20(1)(a) in computing income for taxation 
years that ended before the person acquired the 
property; and 
(d) where a property of the taxpayer that was deemed 
by paragraph (a) to have been disposed of is acquired 
by any person as a consequence of the taxpayer’s 
death and the taxpayer’s proceeds of disposition of the 
property under paragraph (a) are redetermined under 
subsection 13(21.1), notwithstanding paragraph (b), 


(i) where the property was depreciable property of 
a prescribed class and the amount that was the cap- 
ital cost to the taxpayer of the property exceeds the 
amount so redetermined under subsection 13(21.1), 
for the purposes of sections 13 and 20 and any reg- 
ulations made for the purpose of paragraph 
20(1)(a), 

(A) its capital cost to the person shall be 

deemed to be the amount that was its capital 

cost to the taxpayer, and 


(B) the excess shall be deemed to have been al- 
lowed to the person in respect of the property 
under regulations made for the purpose of para- 
graph 20(1)(a) in computing income for taxa- 
tion years that ended before the person acquired 
the property, and 


(ii) where the property is land (other than land to 
which subparagraph (1) applies), its cost to the per- 
son shall be deemed to be the amount that was the 
taxpayer’s proceeds of disposition of the land as re- 
determined under subsection 13(21.1). 


Related Provisions: 38(a.1)(ii) — Reduced capital gain on gift on 
death of publicly-traded securities to charity; 43.1(2) — Life estates in real 
property; 44(2) — Exchanges of property; 53(4) — Effect on ACB of 
share, partnership interest or trust interest; 54“superficial loss’(c) — Su- 
perficial loss rule does not apply; 70(5.3) — Value of property that de- 
pends on life insurance policy; 70(6) — Where transfer or distribution to 
spouse or trust; 70(6.2) — Election; 70(9) — Transfer of farm property to 
taxpayer’s child; 70(9.2) — Transfer of family farm corporations and part- 
nerships; 70(12) — Capital cost of certain depreciable property; 70(13) — 
Order of disposal of depreciable property; 80(2)(p), (q) — Debt forgive- 
ness rules — debt obligation settled by estate; 110.6(14)(g) — Related 
persons, etc.; 118.1(5) — Gift by will deemed made immediately before 
death; 118.1(10.1) — Determination of value by Canadian Cultural Pro- 
perty Export Review Board; 139.1(5) — Value of ownership rights in in- 
surer during demutualization; 143.1(4) — Death of beneficiary of amateur 
athlete trust; 159(5)— Election where certain provisions applicable; 
164(6) — Election by executor to carry back losses of estate to year of 
death; 248(8)— Occurrences as a _ consequence of death; 
256(7)(a)(i)(D) — Control of corporation deemed not acquired; Canada- 
U.S. Tax Treaty:Art. XXIX-B:6, 7 — Credit for U.S. estate taxes. 


History: Paras. 70(5)(a) to (c) substituted, and para. (d) added, by 1994, 
c. 21, subsec. 33(2), applicable to dispositions and acquisitions occurring 
after 1992. Paras. (a) to (c) formerly read: 


(a) the taxpayer shall be deemed to have disposed, immediately 
before death, of each property that was at that time a capital pro- 
perty of the taxpayer and to have received proceeds of disposition 
therefor equal to the fair market value of the property at that time; 


(b) any person who as a consequence of the death acquires any pro- 
perty that is deemed by paragraph (a) to have been disposed of by 
the taxpayer at any time shall be deemed to have acquired it imme- 
diately after that time at a cost equal to its fair market value at that 
time; and 
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(c) where any depreciable property of the taxpayer of a prescribed 
class that is deemed by paragraph (a) to have been disposed of is 
acquired by any person as a consequence of the death and the 
amount that was the capital cost to the taxpayer of that property 
exceeds the amount determined under paragraph (b) to be the cost to 
that person thereof, for the purposes of sections 13 and 20 and any 
regulations made for the purpose of paragraph 20(1)(a), 


(i) the capital cost to that person of the property shall be 
deemed to be the amount that was the capital cost to the tax- 
payer of the property, and 


(ii) the excess shall be deemed to have been allowed to that 
person in respect of the property under regulations made for the 
purpose of paragraph 20(1)(a) in computing income for the tax- 
ation years ending before the person acquired the property. 


Subsec. 70(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
28(1), applicable to dispositions occurring after 1992. Subsec. (5) formerly 
read: 


(5) Depreciable and other capital property of deceased tax- 
payer — Where in a taxation year a taxpayer has died, the follow- 
ing rules apply: 


(a) the taxpayer shall be deemed to have disposed, immediately 
before the taxpayer’s death, of each property owned by the tax- 
payer at that time that was a capital property of the taxpayer 
(other than depreciable property of a prescribed class) and to 
have received proceeds of disposition therefor equal to the fair 
market value of the property at that time; 


(b) the taxpayer shall be deemed to have disposed, immediately 
before the taxpayer’s death, of all depreciable property of a pre- 
scribed class owned by the taxpayer at that time and to have 
received proceeds of disposition therefor equal to, 


(1) where the fair market value of that property at that time 
exceeds the undepreciated capital cost thereof to the tax- 
payer at that time, the amount of that undepreciated capital 
cost plus '/2 of the amount of the excess, and 


(ii) in any other case, the fair market value of that property 
at that time plus '/2 of the amount, if any, by which the un- 
depreciated capital cost thereof to the taxpayer at that time 
exceeds that fair market value; 


(c) any person who, as a consequence of the death of the tax- 
payer, has acquired any particular capital property of the tax- 
payer (other than depreciable property of a prescribed class) 
that is deemed by paragraph (a) to have been disposed of by the 
taxpayer at any time shall be deemed to have acquired it imme- 
diately after that time at a cost equal to its fair market value 
immediately before the death of the taxpayer; 


(d) any person who, as a consequence of the death of the tax- 
payer, has acquired any particular depreciable property of the 
taxpayer of a prescribed class that is deemed by paragraph (b) 
to have been disposed of by the taxpayer at any time shall be 
deemed to have acquired it immediately after that time at a cost 
equal to that proportion of the proceeds of disposition of all de- 
preciable property of that class deemed by paragraph (b) to 
have been received by the taxpayer that the fair market value 
immediately before the death of the taxpayer of the particular 
property is of the fair market value at that time of all of that 
property of that class; and 


(e) where any depreciable property of the taxpayer of a pre- 
scribed class that is deemed by paragraph (b) to have been dis- 
posed of by the taxpayer has been acquired by any person as a 
consequence of the death of the taxpayer and the amount that 
was the capital cost to the taxpayer of that property exceeds the 
amount determined under paragraph (d) to be the cost to that 
person thereof, for the purposes of sections 13 and 20 and any 
regulations made under paragraph 20(1)(a), 


(i) the capital cost to that person of the property shall be 
deemed to be the amount that was the capital cost to the 
taxpayer of the property, and 


(ii) the excess shall be deemed to have been allowed to that 
person in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by that person of the property. 


Selected Cases [subsec. 70(5)]: Geltman Estate v. R., [2003] 1 
C.T.C. 2641 (TCC) (RRSPs are “rights or things”); Nussey Estate v. R., 
[2001] 2 C.T.C. 222 (FCA); aff’g [2000] 2 C.T.C. 2284 (TCC) (Agree- 


ment could only operate following taxpayer’s death, by which time statu- 
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tory provision applied); Haas Estate y. R., [2000] 1 C.T.C. 2446 (TCC) 
(Domestic law applies when no definition of “gain”. in tax treaty); 
Greenwood Estate v. Canada, [1991] 1 C.T.C. 47 (FCTD); appealed to 
FCA (April 29, 1991), File A-371-91 (Agreement between sons and father 
to purchase shares on death prevents shares from vesting indefeasibly in 
spousal trust); Gladden Estate v. R., [1985] 1 C.T.C. 163 (FCTD) (Capital 
gain from deemed disposition of shares in Canadian companies exempt as 
“sale or exchange” of capital assets under Canada-U.S. Tax Treaty); 
Pappas Estate v. R., [1981] C.T.C. 266 (FCTD) (Vacancies factored into 
value of rental property); R. v. Mastronardi Estate, [1977] C.T.C. 355 
(FCA) (Insurance payable to company on death of shareholder not rele- 
vant to value of shares “immediately before his death”); Katz Estate v. R., 
[1976] C.T.C. 633 (FCTD) (Deemed disposition is for purposes of both 
capital gain and recapture of capital cost allowance). 


1.T. Application Rules: 20(1.2) (where depreciable property owned 
since before 1972 is transferred on death). 


Interpretation Bulletins: IT-140R3: Buy-sell agreements; IT-242R: 
Retired partners; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-259R4: Exchanges of property; IT-278R2: Death of a 
partner or of a retired partner; IT-288R2: Gifts of capital properties to a 
charity and others; IT-305R4: Testamentary spouse trusts; IT-325R2: Pro- 
perty transfers after separation, divorce and annulment; IT-382: Debts be- 
queathed or forgiven on death (archived); IT-349R3: Intergenerational 
transfers of farm property on death; IT-416R3: Valuation of shares of a 
corporation receiving life insurance proceeds on death of a shareholder; 
IT-504R2: Visual artists and writers; IT-522R: Vehicle, travel and sales 
expenses of employees. 


Information Circulars: 89-3: 
valuations. 


Forms: RC4111: What to do following a death [guide]; T4011: Preparing 
returns for deceased persons [guide]. 


Policy statement on business equity 


(5.1) Eligible capital property of deceased — Not- 
withstanding subsection 24(1), where at any time a tax- 
payer dies and any person (in this subsection referred to 
as the beneficiary), as a consequence of the taxpayer’s 
death, acquires an eligible capital property of the taxpayer 
in respect of a business carried on by the taxpayer imme- 
diately before that time (otherwise than by way of a distri- 
bution of property by a trust that claimed a deduction 
under paragraph 20(1)(b) in respect of the property or in 
circumstances to which subsection 24(2) applies), 


(a) the taxpayer shall be deemed to have disposed of 
the property, immediately before the taxpayer’s death, 
for proceeds equal to */3 of that proportion of the cu- 
mulative eligible capital of the taxpayer in respect of 
the business that the fair market value immediately 
before that time of the property is of the fair market 
value immediately before that time of all of the eligi- 
ble capital property of the taxpayer in respect of the 
business; 


(b) subject to paragraph (c), the beneficiary shall be 
deemed to have acquired a capital property at the time 
of the taxpayer’s death at a cost equal to the proceeds 
referred to in paragraph (a); 


(c) where the beneficiary continues to carry on the 
business previously carried on by the taxpayer, the 
beneficiary shall be deemed to have, at the time of the 
taxpayer’s death, acquired an eligible capital property 
and made an eligible capital property expenditure at a 
cost equal to the total of 


(i) the proceeds referred to in paragraph (a), and 


(ii) “3 of that proportion of the amount, if any, de- 
termined for F in the definition “cumulative eligi- 
ble capital” in subsection 14(5) in respect of the 
business of the taxpayer at that time that the fair 
market value immediately before that time of the 
particular property is of the fair market value im- 
mediately before that time of all eligible capital 
property of the taxpayer in respect of the business, 
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and, for the purposes of determining at any time the 
beneficiary's cumulative eligible capital in respect of 
the business, an amount equal to */4 of the amount de- 
termined under subparagraph (ii) shall be added to the 
amount otherwise determined, in respect of the busi- 
ness, for P in the definition “cumulative eligible capi- 
tal” in subsection 14(5); and 


(d) for the purpose of determining, after that time, the 
amount required by paragraph 14(1)(b) to be included 
in computing the income of the beneficiary in respect 
of any subsequent disposition of the property of the 
business, there shall be added to the amount deter- 
mined for Q in the definition “cumulative eligible cap- 
ital” in subsection 14(5) the amount determined by the 
formula 


Axe 
C 


where 


A. is the amount, if any, determined for Q in that defi- 
nition in respect of the business of the taxpayer 1m- 
mediately before that time, | 


B is the fair market value immediately before that 
time of the particular property, and 


C is the fair market value immediately before that 
time of all eligible capital property of the taxpayer 
in respect of the business. 


Related Provisions: 14(1)—Inclusion in. income from_ business; 
24(1) — Ceasing to carry on business; 24(2) — Where business carried on 
by spouse or controlled corporation; 110.6(1)“qualified farm  pro- 
perty’’(d)(11) — Capital gains exemption; 248(8) — Occurrences as a con- 
sequence of death. 


History: The portion of para. 70(5.1)(d) before the formula amended by 
2001, c. 17, subsec. 52(1), applicable to taxation years that end after Feb- 
ruary 27, 2000. The portion formerly read: 


(d) for the purposes of determining, after that time, 


(1) the amount deemed by subparagraph 14(1)(a)(v) to be the 
beneficiary’s taxable capital. gain, and 


(11) the amount to be included under subparagraph 14(1)(a)(v) 
or paragraph 14(1)(b) in computing the beneficiary’s income 


in respect of any subsequent disposition of the property of the busi- 
ness, there shall be added to the amount determined for Q in the 
definition “cumulative eligible capital” in [subsection] 14(5) the 
amount determined by the formula 


Subpara. 70(5.1)(d)Gi) amended by 1995, c. 3, s. 18, applicable to disposi- 
tions and acquisitions that occur after February 22, 1994. Subpara. (ii) for- 
merly read: 
(ii) the amount to be included under paragraph 14(1)(b) in comput- 
ing the beneficiary's income 


Para. 70(5.1)(b) and the opening words of para. (c) substituted by 1994, c. 
21, subsec. 33(3) and (4), applicable to dispositions and acquisitions oc- 
curring after 1992. Para. (b) and the opening words of para. (c) formerly 
read: 


(b) subject to paragraph (c), the beneficiary shall be deemed to have 
acquired a capital property, immediately after the death of the tax- 
payer, at a cost equal to the proceeds referred to in paragraph (a); 


(c) where the beneficiary continues to carry on the business previ- 
ously carried on by the taxpayer, the beneficiary shall be deemed to 
have acquired an eligible capital property and to have made an eligi- 
ble capital expenditure at a cost equal to the total of 


Para. 70(5.1)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
28(2), applicable to acquisitions occurring as a consequence of the death 
of a taxpayer after the beginning of the first fiscal period of the taxpayer’s 
business beginning after 1987. 


Subsec. 70(5.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
48(1), applicable to acquisitions occurring as a consequence of the death 
of a taxpayer after the beginning of the first fiscal period of the taxpayer’s 
business beginning after 1987, except that in applying the subsec. in re- 
spect of acquisitions occurring before July 13, 1990 the subsec. shall be 
read without reference to “(otherwise than under a distribution of property 
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by a trust that has claimed a deduction under paragraph 20(1)(b) in respect 
of the property or in circumstances to which subsection 24(2) applies)”. 
Subsec. 70(5.1) formerly read: 
(5.1) Eligible capital property of deceased — Notwithstanding 
subsection 24(1), where in a taxation year a taxpayer has died and 
any person (other than a spouse or corporation to whom subsection 
24(2) applies), as a consequence of the death of the taxpayer, has 
acquired any particular eligible capital property of the taxpayer, the 
following rules apply: 
(a) the taxpayer shall be deemed to have disposed, immediately 
before the taxpayer’s death, of the property and to have re- 
ceived proceeds of disposition therefor in respect of a business 
carried on by the taxpayer equal to “ of the cumulative eligible 
capital in respect of the business at that time; and 


(b) the person who has so acquired the property shall be 
deemed to have acquired a capital property, immediately after 
the death of the taxpayer, at a cost equal to the proceeds of dis- 
position referred to in paragraph (a), except that, where the per- 
son continues to carry on the business previously carried on by 
the taxpayer, the person shall be deemed to have acquired an 
eligible capital property and to have made an eligible capital 
expenditure at a cost equal to the total of 


(i) the proceeds of disposition referred to in paragraph (a), 
and 


(ii) the amount, if any, determined for F in the definition 
“cumulative eligible capital” in subsection 14(5) in respect 
of the business of the taxpayer at that time 


and, for the purposes of determining at any time the person’s 
cumulative eligible capital in respect of the business, an amount 
equal to the amount determined under subparagraph (ii) shall be 
added to the amount otherwise determined for P in that 
definition. 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules 
where a taxpayer has ceased carrying on a business or has died. 


(5.2) Resource properties and land inventories of 
a deceased taxpayer — Where in a taxation year a 
taxpayer dies, 


(a) the taxpayer is deemed to have, immediately 
before the taxpayer’s death, disposed of each Cana- 
dian resource property and foreign resource. property 
of the taxpayer and received proceeds of. disposition 
for that property equal to its fair market value immedi- 
ately before the death; 


(a.1) subject to subparagraph (b)(ii), any particular 
person who as a consequence of the taxpayer’s death 
acquires any property that is deemed by paragraph (a) 
to have been disposed of by the taxpayer is deemed to 
have acquired the property at the time of the death at a 
cost equal to the fair market value of the property im- 
mediately before the death; 


(b) notwithstanding paragraph (a), where the taxpayer 
was resident in Canada immediately before the tax- 
payer’s death, any Canadian resource property or for- 
eign resource property of the taxpayer that is, on or 
after the death and as a consequence of the death, 
transferred or distributed to a spouse or common-law 
partner of the taxpayer described in paragraph (6)(a) 
or a trust described in paragraph (6)(b) and it can be 
shown within the period ending 36 months after the 
death or, where written application therefor has been 
made to the Minister by the taxpayer’s legal represen- 
tative within that period, within such longer period as 
the Minister considers reasonable in the circum- 
stances, that the property vested indefeasibly in the 
spouse or common-law partner or trust, as the case 
may be, 


(i) the taxpayer shall be deemed to have, immedi- 
ately before the death, disposed of the property and 
received proceeds of disposition therefor equal to 


438 


Subdivision f — Rules Relating to Computation of Income 


such amount as is specified by the taxpayer’s legal 
representative in the return of income of the tax- 
payer filed under paragraph 150(1)(b), not exceed- 
ing its fair market value immediately before the 
death, and 


(i1) the spouse, common-law partner or trust, as the 
case may be, is deemed to have acquired the pro- 
perty at the time of the death at a cost equal to the 
amount determined in respect of the disposition 
under subparagraph (1); 
(c) the taxpayer is deemed to have, immediately 
before the taxpayer’s death, disposed of each property 
that was land included in the inventory of a business 
of the taxpayer and received proceeds. of disposition 
for that property equal to its fair market value immedi- 
ately before the death; 


(c.1) subject to subparagraph (d)(i1), any particular 
person who as a consequence of the taxpayer’s death 
acquires any property that is deemed by. paragraph (c) 
to have been disposed of by the taxpayer is deemed to 
have acquired the property at the time of the death at a 
cost equal to the fair market value of the property im- 
mediately before the death; and 


(d) notwithstanding paragraph (c), where the taxpayer 
was resident in Canada immediately before the tax- 
payer’s death, any property that is land included in the 
inventory of a business of the taxpayer is, on or after 
the death and as a consequence of the death, trans- 
ferred or distributed to a spouse or common-law part- 
ner of the taxpayer described in paragraph (6)(a) or a 
trust described in paragraph (6)(b) and it can be shown 
within the period ending 36 months after the death of 
the taxpayer or, where written application therefor has 
been made to the Minister by the taxpayer’s legal rep- 
resentative within that period, within such longer pe- 
riod as the Minister considers reasonable in the cir- 
cumstances, that the property vested indefeasibly in 
the spouse or common-law partner or trust, as the case 
may be, 
(i) the taxpayer shall be deemed to have, immedi- 
ately before the death, disposed of the land and re- 
ceived proceeds of disposition therefor equal to its 
cost amount to the taxpayer immediately before the 
death, and 


(ii) the spouse or common-law partner or trust, as 
the case may be, shall be deemed to have acquired 
the property at the time of the death at a cost equal 
to those proceeds. 


Proposed Amendment — 70(5. 2) 


in the aus) that the paricular property has, 


a property equal to” 


G. 2) Resource property, land inventory and 


property subject to 94.2(3) of deceased ——Tf ina 


taxation year a taxpayer dies, 
(a) the taxpayer is deemed | 
(i) to have disposed, at the time that is immedi- 
ately before the taxpayer's death, of each 
(A) Canadian resource property of the 
taxpayer, . ) 
(B) foreign resource property of the taxpayer, 


(C) property that was land included in the in- 
ventory of a business of the taxpayer, and 
(D) property in respect of which subsection 
94.2(3) applies (and subsection 94,2(20) does 
not apply) to the taxpayer for the taxation 
year, and 
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Ht) subject to paragraph (c), to have received at 
hat time proceeds of disposition for each such 
roperty ee to its as ees ae at og 
time; : 


(b) any person who, as a consequence ‘of the tax- 
a paragraph. @) to have been disposed. of by the tax- 
payer is, subject to paragraph (c), deemed to have 
acquired the property at the time of the death at a 
cost equal to its fair market value at the time that is 


eee bee ie death, aa 


time that} is Coe Sloe the taxpayer’ s eal. 

a particular property described in clause (a)(i)(A), 
o (C) is, on or after the death: and as a conse- 
- quence ol : 
_mon-law p ner oF the! tacdaver deveribedt in ‘para- 
graph (6)(a) or a trust described in paragraph (6)(b), 
and it can a shown es the fetta that a 36 
months 


| Bal Paces within ‘ah seriod, within any 
longer period that the Minister considers reasonable 


- common-law partner ¢ or “trust, as the case may be, 


_ @ the taxpayer is deemed to have received, at the 
time that is immediately before the taxpayer’s 
_ death, proceeds Of : Hoya of the particular 


(A) where the particular property is Canadian 

resource property of the taxpayer or foreign 
resource property of the taxpayer, the amount 

specified by the taxpayer's legal representa- 

tive in the taxpayer’s return of income filed 

under paragraph 150(1)(b), not exceeding its 
_ fair market value at that time, and 


= (By where the particular property was land in- 
cluded in the inventory of a business of the 
taxpayer, its cost amount to the taxpayer at 
that time, and : 


(ii) the spouse, coMmontaW patter or trust, as 

the case may be, is deemed to have acquired at 

the time of the death the particular property at a 

cost equal to the amount determined under sub- 

paragraph (1) in BOE of the PRR ETON: of it 
under paragraph (a). | : 

Appieaien The October 30, 2003 Notice of Ways and Means Motion 


(NRTs and FIEs), subsec. 7(2), will amend subsec. 70(5.2) to read as 
above, applicable to taxation years that begin after 2002. ; 


Technical Notes: Subsection 70(5.2) provides rules with re- 
spect to the disposition of resource properties and land invento- 
ries on the death of an individual. 


Subsection 70(5.2) is amended so that it also applies to pro- 
perty in respect of which new subsection 94.2(3) applied (and 
subsection 94.2(20) does not apply) for the individual’s taxa- 
tion year in which the individual dies. With respect to such pro- 
perty, amended paragraph 70(5.2)(a) provides for a deemed 
disposition, immediately before the death of the individual, for 
proceeds of disposition equal to the fair market value of the 
property at that time. New subsection 94.2(3) sets out the con- 
ditions for the application of the mark-to-market taxation re- 
gime under section 94.2 for participating interests in foreign 
investment entities. 


In the case of a property in respect.of which subsection 94.2(3) 
applied (and subsection 94,2(20) does not apply) for the indivi- 
dual’s taxation year in which the individual dies, the proceeds 
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of disposition are included in the value of A in the mark-to- 
market formula for the taxation year in respect of the property. 
This formula applies in computing the deceased’s income 
under subsection 94.2(4) for the taxation year of death. The de- 
ceased is treated a as not oe held Boe interest after death 


Pid crapl 70(5. 200) is amended t to provide that propert $ in 


70(5.2)(a) are deemed to have. ‘heoh aequirsd: by. I “pers 
who as a consequence of the individual’s dea q 
aca at a cost paced to. that fair market val 


an individual peasy before death at 
agraph 70(5.2)(a) and (b), to have been dis 

vidual and acquired at a particular cost by 
paragraph 7065. oe) sets out oo und 


of disposition | and cost. at acqui i 
deemed disposition and that i 
the conditions _ in ewe 


cost pequar to the amount oe 
respect of the deemed disp siti 
graph 70(5.2)(a). 


Related Provisions: 104(4)(a)(i.1) — Deemed disposition of trust pro- 
perty; 159(5) — Election where certain provisions applicable; 248(8) — 
Occurrences as a consequence of death; 248(9.2) — Meaning of “vested 
indefeasibly”. 


History: Para. 70(5.2)(a) amended, applicable to taxation years that begin 
after 2000, and para. (a.1) added, applicable to acquisitions that occur after 
1992, by 2001, c. 17, subsec. 52(2). Para. (a) formerly read: 


(a) for the purposes of subsection 59(1), paragraph (a) of the 
description of F in the definition “cumulative Canadian develop- 
ment expense” in subsection 66.2(5) and paragraph (a) of the 
description of F in the definition “cumulative Canadian oil and gas 
property expense” in subsection 66.4(5), the taxpayer shall be 
deemed to have, immediately before the taxpayer’s death, disposed 
of each Canadian resource property and foreign resource property of 
the taxpayer and received proceeds of disposition therefor equal to 
its fair market value immediately before the death; 


Subpara. 70(5.2)(b)(ii) amended by the said c. 17, subsec. 52(3), applica- 
ble to taxation years that begin after 2000. The subpara. formerly read: 


(11) the spouse or common-law partner or trust, as the case may be, 
shall be deemed to have acquired the property at the time of the 
death at a cost equal to the amount included in the taxpayer’s in- 
come under subsection 59(1) or included in the amount determined 
under paragraph (a) of the description of F in the definition “cumu- 
lative Canadian development expense” in subsection 66.2(5) or par- 
agraph (a) of the description of F in the definition “cumulative Ca- 
nadian oil and gas property expense” in subsection 66.4(5), as the 
case may be, in respect of the property; 


Para. 70(5.2)(c) amended, applicable to taxation years that begin after 
2000, and para. (c.1) added, applicable to acquisitions that occur after 
1992, by the said c. 17, subsec. 52(4). Para. (c) formerly read: 


(c) the taxpayer shall be deemed to have, immediately before the 
taxpayer’s death, disposed of each property that was land included 
in the inventory of a business of the taxpayer and received proceeds 
of disposition therefor equal to its fair market value immediately 
before the death; and 


Subsec. 70(5.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Income Tax Act, Part I, Division B 


Subsec. 70(5.2) substituted by 1994, c. 21, subsec. 33(5), applicable to 
dispositions and acquisitions occurring after 1992. That subsec. formerly 
read: 


(5.2) Resource properties and land inventories of deceased 
taxpayer — Where in a taxation year a taxpayer has died, the fol- 
lowing rules apply: 


(a) for the purposes of subsection 59(1), paragraph (a) of the 
description of F in the definition “cumulative Canadian devel- 
opment expense” in subsection 66.2(5) and paragraph (a) of the 
description of F in the definition “cumulative Canadian oil and 
gas property expense” in subsection 66.4(5), the taxpayer shall 
be deemed to have, immediately before the taxpayer’s death, 
disposed of each property owned by the taxpayer at that time 
that was a Canadian resource property or a foreign resource 
property and to have received proceeds of disposition therefor 
equal to its fair market value at that time; 


(b), (c) [Repealed under former Act] 


(d) notwithstanding paragraph (a), where any property of a tax- 
payer who was resident in Canada immediately before the tax- 
payer’s death that is a Canadian resource property or foreign 
resource property has, on or after the death of the taxpayer and 
as a consequence thereof, been transferred or distributed to the 
taxpayer’s spouse referred to in paragraph (6)(a) or a trust re- 
ferred to in paragraph (6)(b), if it can be shown, within the pe- 
riod ending 36 months after the death of the taxpayer or, where 
written application therefor has been made to the Minister by 
the taxpayer’s legal representative within that period, within 
such longer period as the Minister considers reasonable in the 
circumstances, that the property has become vested indefeasibly 
in the spouse or trust, as the case may be, the following rules 
apply: 


(i) the taxpayer shall be deemed to have disposed of the 
property immediately before the taxpayer’s death and to 
have received proceeds of disposition therefor equal to such 
amount as is specified by the taxpayer’s legal representa- 
tive in the return of income of the taxpayer referred to in 
paragraph 150(1)(b), not exceeding the fair market value of 
the property immediately before the taxpayer’s death, and 


(11) the spouse or trust, as the case may be, shall be deemed 
to have acquired the property for an amount equal to the 
amount included in the taxpayer’s income by virtue of sub- 
section 59(1) or included in the amount determined under 
paragraph (a) of the description of F in the definition “cu- 
mulative Canadian development expense” in subsection 
66.2(5) or paragraph (a) of the description of F in the defi- 
nition “cumulative Canadian oil and gas property expense” 
in subsection 66.4(5), as the case may be, in respect of the 
property; 


(e) the taxpayer shall be deemed to have disposed, immediately 
before the taxpayer’s death, of each property that was land in- 
cluded in the inventory of a business of the taxpayer and to 
have received proceeds of disposition therefor equal to the fair 
market value of the property at that time; and 


(f) notwithstanding paragraph (e), where any property of a tax- 
payer who was resident in Canada immediately before the tax- 
payer’s death that is land included in the inventory of a business 
has, on or after the taxpayer's death and as a consequence 
thereof, been transferred or distributed to the taxpayer’s spouse 
referred to in paragraph (6)(a) or a trust referred to in paragraph 
(6)(b), if it can be shown within the period ending 36 months 
after the death of the taxpayer or, where written application 
therefor has been made to the Minister by the taxpayer’s legal 
representative within that period, within such longer period as 
the Minister considers reasonable in the circumstances, that the 
property has become vested indefeasibly in the spouse or trust, 
as the case may be, the taxpayer shall be deemed to have dis- 
posed of the land immediately before the taxpayer’s death and 
to have received proceeds of disposition therefor equal to the 
cost amount thereof immediately before the taxpayer’s death 
and the spouse or trust, as the case may be, shall be deemed to 
have acquired the property for an amount equal to those 
proceeds. 


Interpretation Bulletins: [T-125R4: Dispositions of resource proper- 
ties; IT-212R3: Income of deceased persons — rights or things; IT-449R: 


Meaning of “vested indefeasibly” (archived). 
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(5.3) Fair market value — For the purposes of subsec- 
tions (5) and 104(4) and section 128.1, the fair market 
value at any time of any property deemed to have been 
disposed of at that time as a consequence of a particular 
individual’s death or as a consequence of the particular 
individual becoming or ceasing to be resident in Canada 
shall be determined as though the fair market value at that 
time of any life insurance policy, under which the particu- 
lar individual (or any other individual not dealing at arm’s 
lenth with the particular individual at that time or at the 
time the policy was issued) was a person whose life was 
insured, were the cash surrender value (as defined in sub- 
section 148(9)) of the policy immediately before the par- 
ticular individual died or became or ceased to be resident 
in Canada, as the case may be. 

Related Provisions: 139.1(5) — Value of ownership rights in insurer 


during demutualization; 248(8) — Occurrences as a consequence of death; 
251 — Arm’s length. 


History: Subsec. 70(5.3) amended by 2001, c. 17, subsec. 52(5), applica- 
ble to dispositions that occur after October 1, 1996. The subsec. formerly 
read: © 


(5.3) For the purposes of subsection (5) of this section and subsec- 
tions 70(9.4) and (9.5) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, the fair market value, immedi- 
ately before the death of the taxpayer referred to in any of those 
subsections, of any share of the capital stock of a corporation 
deemed to have been disposed of as a consequence of the taxpayer’s 
death shall be determined as though the fair market value at that 
time of any life insurance policy under which the taxpayer was the 
person whose life was insured were the cash surrender value (within 
the meaning assigned by subsection 148(9)) of the policy at that 
time. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-416R3: Valuation of shares of a corpora- 
tion receiving life insurance proceeds on death of a shareholder. 


Information Circulars: 89-3: Policy statement on business equity 
valuations. 


(5.4) NISA on death — Where a taxpayer who dies has 
at the time of death a net income stabilization account, all 
amounts held for or on behalf of the taxpayer in the tax- 
payer’s NISA Fund No. 2 shall be deemed to have been 
paid out of that fund to the taxpayer immediately before 
that time. 


Related Provisions: 12(10.2) — NISA receipts; 248(9.1) — Whether 
trust created by taxpayer’s will. 


History: Subsec. 70(5.4) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 28(3), applicable to 1991 ef seg. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things; IT-305R4: Testamentary spouse trusts. 


(6) Where transfer or distribution to spouse [or 
common-law partner] or spouse trust — Where 
any property of a taxpayer who was resident in Canada 
immediately before the taxpayer’s death that is a property 
to which subsection (5) would otherwise apply is, as a 
consequence of the death, transferred or distributed to 


(a) the taxpayer’s spouse or common-law partner who 
was resident in Canada immediately before the tax- 
payer’s death, or 


(b) a trust, created by the taxpayer’s will, that was res- 
ident in Canada immediately after the time the pro- 
perty vested indefeasibly in the trust and under which 


(i) the taxpayer’s spouse or common-law partner is 
entitled to receive all of the income of the trust that 
arises before the spouse’s or common-law partner’s 
death, and 


(ii) no person except the spouse or common-law 
partner may, before the spouse’s or common-law 
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partner’s death, receive or otherwise obtain the use 
of any of the income or capital of the trust, 


if it can be shown, within the period ending 36 months 
after the death of the taxpayer or, where written applica- 
tion therefor has been made to the Minister by the tax- 
payer’s legal representative within that period, within 
such longer period as the Minister considers reasonable in 
the circumstances, that the property has become vested 
indefeasibly in the spouse or common-law partner or 
trust, as the case may be, the following rules apply: 


(c) paragraphs (5)(a) and (b) do not apply in respect of 
the property, 


(d) subject to paragraph (d.1), the taxpayer shall be 
deemed to have, immediately before the taxpayer’s 
death, disposed of the property and received proceeds 
of disposition therefor equal to 


(1) where the property was depreciable property of 
a prescribed class, the lesser of the capital cost and 
the cost amount to the taxpayer of the property im- 
mediately before the death, and 


(11) in any other case, its adjusted cost base to the 
taxpayer immediately before the death, 


and the spouse or common-law partner or trust, as the 
case may be, shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
those proceeds, 


(d.1) where the property is an interest in:a partnership 
(other than an interest in a partnership to which sub- 
section 100(3) applies), 


(1) the taxpayer shall, except for the purposes of 
paragraph 98(5)(g), be deemed not to have dis- 
posed of the property as a consequence of the tax- 
payer’s death, 


(11) the spouse or common-law partner or the trust, 
as the case may be, shall be deemed to have ac- 
quired the property at the time of the death at a cost 
equal to its cost to the taxpayer, and 


(i411) each amount added or deducted in computing 
the adjusted cost base to the taxpayer of the pro- 
perty shall be deemed to be required by subsection 
53(1) or (2) to be added or deducted, as the case 
may be, in computing the adjusted cost base to the 
spouse or common-law partner or the trust, as the 
case may be, of the property; and 


(e) where the property was depreciable property of the 
taxpayer of a prescribed class, paragraph (5)(c) applies 
as if the references therein to “paragraph (a)” and to 
“paragraph (b)” were read as references to “paragraph 
(6)(d)”. 
Related Provisions: 40(3.18)(a) — Grandfathering of partnership inter- 
est transferred under 70(6)(d.1); 40(4) — Where principal residence dis- 
posed of to spouse or spouse trust; 44.1(4) — Treatment of small business 
investment rollover on death; 70(6.2) — Election; 70(7) — Special rules 
applicable re spouse trust; 70(9.1), (9.3) — Transfer of farm property from 
spouse trust to settlor’s children; 72(2) — Election by legal representative 
and transferee re reserves; 73(1.01) — Jnter vivos transfer of property; 
94(4)(b) [proposed] — Deeming non-resident trust to be resident in Can- 
ada does not apply; 104(4)(a)(i.1) — Trust — deemed disposition on death 
of spouse; 108(3) — Income of trust; 108(4) — Trust not disqualified by 
reason only of payment of certain duties and taxes; 148(8.2) — Rollover 
of life insurance policy to spouse on death; 248(8) — Occurrences as a 
consequence of death; 248(9.1) — Whether trust created by taxpayer’s 
will; 248(9.2) — Meaning of “vested indefeasibly”; 248(23.1) — Transfer 
under provincial family law after death; 252(3) — Extended meaning of 
“spouse”; 256(7)(a)(i)(D) — Control of corporation deemed not acquired; 
Canada-U.S. Tax Treaty:Art. XXVI:3(g) — Relief from double taxation; 
Art. XXIX-B:5, 6 — Credit for U.S. estate taxes. 


S. 70(6) 


History: Subsec. 70(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, and by Sch. 2, s. 7 to 
replace “spouse’s’ with “‘spouse’s or common-law partner’s”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Para. 70(6)(d) and subpara. (d.1)(ii) substituted by 1994, c. 21, subsecs. 
33(6), (7), applicable to dispositions and acquisitions occurring after 1992. 
That para. and subpara. formerly read: 


(d) subject to paragraph (d.1), the taxpayer shall be deemed to have 
disposed of the property immediately before the taxpayer’s death, 
and to have received proceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the taxpayer 
of a prescribed class, that proportion of the undepreciated capi- 
tal cost to the taxpayer immediately before the taxpayer’s death 
of all of the depreciable property of the taxpayer of that class 
that the fair market value at that time of the: property is of the 
fair market value at that time of all of the depreciable property 
of the taxpayer of that class, and — 


(11) in any other case, the adjusted cost base to the taxpayer of 
the property immediately before the taxpayer’s death, 


and the spouse or trust, as the case may be, shall be deemed to have 
acquired the property for an amount equal to those proceeds, 


(ii) the spouse or the trust, as the case may be, shall be deemed to 
have acquired the property for an amount equal to the cost thereof 
to the taxpayer, and 


That portion of subsec. 70(6) preceding para. (a), and paras. (c) and (e) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 28(4) to (6), ap- 
plicable to dispositions occurring after 1992. Those portions formerly 
read: 


(6) Where transfer or distribution to spouse or trust — Where 
any property of .ajtaxpayer who was resident in Canada immediately 
before the taxpayer’s death that is a property to which paragraphs 
(5)(a) and (c), or (5)(b) and (d), as the case may be, would other- 
wise apply has, on or after the taxpayer’s death and as a conse- 
quence thereof been transferred or distributed to 


(e) where the property was depreciable property of the taxpayer of a 
prescribed class, paragraph (5)(e) is applicable as if the reference 
therein to “paragraph (b)” and to “paragraph (d)” were read as refer- 
ences to “paragraph (6)(d)”. 


That portion of para. 70(6)(d) preceding subpara. (i) amended to add “sub- 
ject to paragraph (d.1), and para. (d.1) added, by 1994, c. 7, Sch. If (1991, 
c. 49), subsecs. 48(2), (3), applicable to transfers, distributions and acqui- 
sitions occurring after January 15, 1987. 


Selected Cases [subsec. 70(6)]: Husel Estate v. Canada, [1995] 1 
C.T.C. 2298 (TCC) (Rollover appplies only if property received qua 
beneficiary); Labbé v. Canada, [1995] 1 C.T.C. 2209 (TCC) (interposition 
of holding company disqualifies shares as family farm corporation); 
Greenwood Estate v. Canada, [1991] 1 C.T.C. 47 (FCTD); appealed to 
FCA (April 29, 1991), File A-371-91 (Agreement between sons and father 
to purchase shares on death prevents shares from vesting indefeasibly in 
spousal trust); Hillis v. R., [1983] C.T.C. 348 (FCA) (Rollover to spouse 
only on one-third of intestate succession after sons renounced two-thirds 
to which they were entitled). 

I.T. Application Rules: 20(1.1)(a) (property owned since before 1972). 
Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-236R4: Reserves — disposition of capital property (archived); IT- 
242R: Retired partners; IT-259R4: Exchange of property; IT-278R2: 
Death of a partner or of a retired partner; IT-305R4: Testamentary spouse 
trusts; IT-321R: Insurance agents and brokers — unearned commissions 
(archived); IT-325R2: Property transfers after separation, divorce and an- 
nulment; IT-382: Debts bequeathed or forgiven on death (archived); IT- 
449R: Meaning of “vested indefeasibly” (archived); IT-522R: Vehicle, 
travel and sales expenses of employees. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse, 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(6.1) Transfer or distribution of NISA to spouse 
[or common-law partner] or trust — Where a pro- 
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perty that is a net income stabilization account of a tax- 
payer is, on or after the taxpayer’s death and as a conse- 
quence thereof, transferred or distributed to 


(a) the taxpayer’s spouse or common-law partner, or 
(b) a trust, created by the taxpayer’s will, under which 


(i) the taxpayer’s spouse or common-law partner is 
entitled to receive all of the income of the trust that 
arises before the spouse’s or common-law partner’s 
death, and 


(ii) no person except the spouse or common-law 
partner may, before the spouse’s or common-law 
partner’s death, receive or otherwise obtain the use 
of any of the income or capital of the trust, 


subsections (5.4) and 73(5) do not apply in respect of the 
taxpayer's NISA Fund No. 2 if it can be shown, within 
the period ending 36 months after the death of the tax- 
payer or, where written application therefor has been 
made to the Minister by the taxpayer’s legal representa- 
tive within that period, within such longer period as the 
Minister considers reasonable in the circumstances, that 
the property has vested indefeasibly in the spouse or com- 
mon-law partner or trust, as the case may be. 

Related Provisions: 12(10.2)— NISA receipts; 70(6.2) — Election; 
70(7) — Special rules applicable re spouse trust; 104(5.1) — NISA Fund 
No. 2 held by spousal trust; 104(6) — Deduction in computing income of 
trust; 104(14.1)-— NISA election; 108(3)— Meaning of “income” of 
trust; 108(4) — Trust not disqualified by reason only of payment of cer-_ 
tain duties and taxes; 248(8) — Occurrences as a consequence’ of death; 
248(9.1) — Whether trust created by taxpayer’s will; 248(9.2) — Meaning 
of “vested indefeasibly”; 252(3) — Extended meaning of “spouse”. 


History: Subsec. 70(6.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, and by Sch. 2, s. 7 to 
replace “spouse’s’ with “spouse’s or common-law partner’s”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules FoRro- 
duced in the History to 248(1)“common-law partner”. 


Subsec. 70(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subser 28(8), 
applicable to 1991 et seq. 


Interpretation Bulletins: IT- 2)2R3: Income of ‘deceased persons — 
rights. or things; IT-305R4: Testamentary spouse trusts. 


History [former subsec. 70(6.1)]: Former subsec. 70(6.1) repealed by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec, 28(7), applicable to 1990. et 
seq. That subsec. had read: 


(6.1) How trust created — For the purposes of subsection (6). and 
paragraph 104(4)(a), a trust shall be considered to be created by a 
taxpayer’s will if the trust is created 


(a) under the terms of the taxpayer’s will; or 


(b) by an order of a court in relation to the taxpayer’s estate 
made pursuant to any law of a province providing for the relief 
or support of dependants. 


(6.2) Election — Subsection (6) or (6.1) does not apply 
to any property of a deceased taxpayer in respect of which 
the taxpayer’s legal representative elects, in the tax- 
payer’s return of income under this Part (other than a re- 
turn of income filed under subsection (2) or 104(23), par- 
agraph 128(2)(e) or subsection 150(4)) for the year in 
which the taxpayer died, to have subsection (5) or (5.4), 
as the case may be, apply. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing of election or 
revocation. 


History: Subsec. 70(6.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 28(8), applicable to 1991 et seg. That subsec. formerly read: 


(6.2) Subsection (6) does not apply to any property of a deceased 
taxpayer in respect of which the legal representative of the taxpayer 
has elected, in the return of income of the taxpayer for the year in 
which the taxpayer died, to have subsection (5) apply. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 
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(7) Special rules applicable in respect of trust for 
benefit of spouse [or common-law partner] — 
Where a trust created by a taxpayer’s will would, but for 
the payment of, or provision for payment of, any particu- 
lar testamentary debts in respect of the taxpayer, be a trust 
to which subsection (6) or (6.1) applies, 


(II) the amount determined under subpara- 

graph (iii) to be the taxpayer’s capital gain 

from the disposition of that property, or 
(B) where the taxpayer has a capital loss from 
the disposition of that property deemed by sub- 
section (5) to have been made by the taxpayer, 


(a) for the purpose of determining the day on or before 
which a return (in this subsection referred to as: the 
“taxpayer's return’) of the taxpayer’s income for. the 
taxation year in which the taxpayer died is required to 
be filed by the taxpayer’s legal representatives, sub- 
section 150(1) shall be read without reference to para- 


graph 150(1)(b) and as if paragraph 150(1)(d) read as — 


follows: 


““(d) in the case of any other person, by the per- 
son’s legal representative within 18 months after 
the person’s death; or’; and 


(b) where the taxpayer’s legal representative so elects 
“in the taxpayer’s return (other than a return of income 
filed under subsection (2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) and lists therein one or 
more properties (other than a net income stabilization 
account) that were, on or after the taxpayer’s death 
and as a consequence. thereof, transferred or distrib- 
uted to the trust, the total fair market value of which 
properties immediately after the taxpayer’s death was 
not less than the total of the non-qualifying debts in 
respect of the taxpayer, 


(i), subsection (6) does not apply in respect of the 
properties so listed, and 


(ii) notwithstanding the payment of, or provision 
for payment of, any such particular testamentary 
debts, the trust shall be deemed to be a trust de- 
scribed in subsection (6), 


except that, where the fair market value, immediately 
after the taxpayer’s death, of all of the properties so 
listed exceeds the total of the non-qualifying debts in 
respect of the taxpayer (the amount of which excess is 
referred to in this subsection as the. “listed value ex- 
cess’) and the taxpayer’s legal representative 
designates in the taxpayer’s return one property so 
listed (other than money) that 1s capital property other 
than depreciable property, 


(iii) the amount of the taxpayer’s capital gain or 
capital loss, as the case may be, from the disposi- 
tion of that property deemed by subsection (5) to 
have been made by the taxpayer is that proportion 
of that capital gain or capital loss otherwise deter- 
mined that 


(A) the amount, if any, by which the fair market 
value of that property immediately after the tax- 
payer’s death exceeds the listed value excess, 


is of 


(B) the fair market value of that property imme- 
diately after the taxpayer’s death, and 


(iv) the cost to the trust of that property is 


(A) where the taxpayer has a capital gain from 
the disposition of that property deemed by sub- 
section (5) to have been made by the taxpayer, 
the total of 


(I) its adjusted cost base to the taxpayer im- 
mediately before the taxpayer’s death, and 


the amount by which 


(1) its adjusted cost base to the taxpayer im- 
mediately before the taxpayer’s death 


exceeds 


(II) the amount determined under subpara- 
graph (iil) to be the taxpayer’s capital loss 
from the disposition of that property. 


Related Provisions: 70(8)— Meaning of certain expressions; 
248(8) — Occurrences as a consequence of death; 248(9.1) — Whether 
trust created by taxpayer’s will. 


History: Para. 70(7)(a) amended by 1996, c. 21, s. 14, applicable after 
1994. The para. formerly read: 


(a) for the purpose of determining the day on or before which a 
return (in this subsection referred to as the “taxpayer’s return’) of 
the taxpayer’s income for the taxation year in which the taxpayer 

_died is required to be filed by the taxpayer’s legal representatives, 

‘subsection 150(1) shall be read without reference to paragraph 
150(1)(b) and the reference in paragraph 150(1)(d) to “on or before 
April 30 in the next year” shall be read as a reference to “within 18 
months after the person’s death”; and 


That portion of subsec. 70(7) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 28(9), applicable to 1991 et seg. That por- 
tion formerly read 


(7) Where a trust created by a taxpayer’s will would, but for the 
payment of, or provision for payment of, any particular testamen- 
tary debts in respect of the taxpayer, be a trust described in subsec- 
tion (6), the following rules apply: 


All that portion of para. 70(7)(b) preceding subpara. (iii) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec: 28(10), applicable to 1991 er 
seq. That portion formerly read: 


(b) where the taxpayer’s legal representative has so elected in the 
taxpayer’s return and has listed therein one or more specified 
properties (including any money) that have, on or after the tax- 
payer’s death and as a consequence thereof, been transferred or dis- 
tributed to the trust, the total fair market value of which properties 
immediately after the taxpayer’s death was not less than the total of 
the non-qualifying debts in respect of the taxpayer, 


(i) subsection (6) does not apply in respect of the specified 
properties so listed, and 


(ii) notwithstanding the payment of, or provision for payment 
of, any such particular testamentary debts, the trust shall be 
deemed to be a trust described in subsection (6), 


except that where the fair market value, immediately after the tax- 
payer’s death, of all of the specified properties so listed exceeds the 
total_of the non-qualifying debts. in respect of the taxpayer (the 
amount of which excess is referred to in this subsection as the 
“listed value excess”) and the taxpayer’s legal representative has 
designated, in the taxpayer’s return one specified property so listed 
(other than money) that is a capital property other than depreciable 
property, 

Para. 70(7)(a) substituted by 1994, c. 7, Sch. II (1991, c, 49), subsec. 

48(4), applicable to 1990 et seg. Para. 70(7)(a) formerly read: 


(a) for the purpose of determining the day on or before which a 
return (in this subsection referred to as the “taxpayer’s return’’) of 
the taxpayer’s income for the taxation year in which the taxpayer 
died is required to be filed by the taxpayer’s legal representative, 
the reference in paragraph 150(1)(b) to “6 months” shall be read, 
except for the purposes of section 161, as a reference to “18 
months”; and 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 
(8) Meaning of certain expressions in subsec. 
(7) — In subsection (7), 


(a) the “fair market value” at any time of any property 
subject to a mortgage or hypothec is the amount, if 
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any, by which the fair market value at that time of the 
property otherwise determined exceeds the amount 
outstanding at that time of the debt secured by the 
mortgage or hypothec, as the case may be; 


(b) “non-qualifying debt” in respect of a taxpayer who 
has died and by whose will any trust has been created 
that would, but for the payment of, or provision for 
payment of, any particular testamentary debts in re- 
spect of the taxpayer, be a trust described in subsec- 
tion (6), means any such particular testamentary debt 
in respect of the taxpayer other than 


(i) any estate, legacy, succession or inheritance 
duty payable, in consequence of the taxpayer’s 
death, in respect of any property of, or interest in, 
the trust, or 


(ii) any debt secured by a mortgage or hypothec on 
property owned by the taxpayer immediately 
before the taxpayer’s death; and 


(c) “testamentary debt’, in respect of a taxpayer who 
has died, means 


(1) any debt owing by the taxpayer, or any other 
obligation of the taxpayer to pay an amount, that 
was outstanding immediately before the taxpayer’s 
death, and 


(i1) any amount payable (other than any amount 
payable to any person as a beneficiary of the tax- 
payer’s estate) by the taxpayer’s estate in conse- 
quence of the taxpayer’s death, 


including any income or profits tax payable by or in 
respect of the taxpayer for the taxation year in which 
the taxpayer died or for any previous taxation year, 
and any estate, legacy, succession or inheritance duty 
payable in consequence of the taxpayer’s death. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 


History: Para. 70(8)(a) and subpara. (b)(ii) amended by 2001, c. 17, s. 
208 to add the words “or hypothec” (in three places), in force on June 14, 
2001. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9) Transfer of farm property to child — If any land 
in Canada or depreciable property in Canada of a pre- 
scribed class of a taxpayer to which subsection (5) would 
otherwise apply was, before the taxpayer’s death, used 
principally in a farming business in which the taxpayer, 
the taxpayer’s spouse or common-law partner or any of 
the taxpayer’s children was actively engaged on a regular 
and continuous basis (or, in the case of property used in 
the operation of a woodlot, was engaged to the extent re- 
quired by a prescribed forest management plan in respect 
of that woodlot), the property is, as a consequence of the 
death, transferred or distributed to a child of the taxpayer 
who was resident in Canada immediately before the death 
and it can be shown, within the period ending 36 months 
after the death or, if written application that this subsec- 
tion apply has been made to the Minister by the tax- 
payer’s legal representative within that period, within any 
longer period that the Minister considers reasonable in the 
circumstances, that the property has vested indefeasibly in 
the child, 


(a) paragraphs (5)(a) and (b) do not apply in respect of 
the property, 

(b) the taxpayer shall be deemed to have, immediately 
before the taxpayer’s death, disposed of the property 
and received proceeds of disposition therefor equal to 


(1) where the property was depreciable property of 


a prescribed class, the lesser of the capital cost and | 
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the cost amount to the taxpayer of the property im- 
mediately before the death, and 


(ii) where the property is land (other than land to 
which subparagraph (i) applies), its adjusted cost 
base to the taxpayer immediately before the death, 


and the child shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
those proceeds, and 


(c) where the property was depreciable property of a 
prescribed class, paragraphs (5)(c) and (d) apply as if 
the references therein to “paragraph (a)” and “para- 
graph (b)” were read as “paragraph (9)(b)”, 
except that, where the taxpayer’s legal representative so 
elects in the taxpayer’s return of income under this Part 
for the year in which the taxpayer died, paragraph (b) 
shall be read as follows: 


“(b) the taxpayer shall be deemed to have, immedi- 
ately before the taxpayer’s death, disposed of the 
property and received proceeds of disposition there- 
for equal to such amount as the legal representative 
elects in the taxpayer’s return of income under this 
Part for the year in which the taxpayer died, not 
greater than the greater of nor less than the lesser of 


(i) where the property was depreciable property 
of a prescribed class, 


(A) its fair market value immediately before 
the death, and 


(B) the lesser of the capital cost and the cost 
amount to the taxpayer of the property imme- 
diately before the death, and 


(ii) where the property is land (other than land to 
which subparagraph (i) applies), 
(A) its fair market value immediately before 
the death, and 


(B) its adjusted cost base to the taxpayer im- 
mediately before the death, 


and the child shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
those proceeds, except that for the purpose of this 
paragraph, where the elected amount exceeds the 
greater of the amounts determined under clauses 
(1)(A) and (B) or (ii) (A) and (B), as the case may be, 
it shall be deemed to be equal to the greater thereof, 
and where the elected amount is less than the lesser 
of the amounts determined under clauses (i)(A) and 
(B) or (11) (A) and (B), as the case may be, it shall be 
deemed to be equal to the lesser thereof, and”. 
Related Provisions: 70(9.6)— Transfer to parent; 70(9.8) — Farm 
property used by corporation or partnership; 70(10) — Definitions; 
70(12) — Capital cost of certain depreciable property; 73(3) — Inter vivos 
transfer of farm property by farmer to his child; 220(3.2), Reg. 600(b) — 
Late filing of election or revocation; 248(8) — Occurrences as a conse- 
quence of death; 248(9.2) — Meaning of “vested indefeasibly”. 


History: The opening words of subsec. 70(9) amended by 2002, c. 9, sub- 
sec. 27(1), applicable to transfers of property that occur as a consequence 
of deaths that occur after December 10, 2001. The opening words for- 
merly read: 


(9) Where any land in Canada or depreciable property in Canada of 
a prescribed class of a taxpayer to which subsection (5) would oth- 
erwise apply was, before the taxpayer’s death, used principally in 
the business of farming in which the taxpayer, the taxpayer’s spouse 
or common-law partner or any of the taxpayer’s children was ac- 
tively engaged on a regular and continuous basis and the property 
is, aS a consequence of the death, transferred or distributed to a 
child of the taxpayer who was resident in Canada immediately 
before the death and it can be shown, within the period ending 36 
months after the death or, where written application therefor has 
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been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister consid- 
ers reasonable in the circumstances, that the property has vested in- 
defeasibly in the child, 


Subsec. 70(9) amended by 2000, c. 12, Sch. 2, s. 1; to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


All that portion of subsec. 70(9) following para. (a) substituted by 1994, c. 
21, subsec. 33(8), applicable to dispositions and acquisitions occurring af- 
ter 1992. That portion of the subsec. formerly read: 


(b) the taxpayer shall be deemed to have disposed of the pro- 
perty immediately before the taxpayer’s death and to have re- 
ceived proceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the tax- 
payer of a prescribed class, that proportion of the un- 
depreciated capital cost to the taxpayer immediately before 
the taxpayer’s death of all of the depreciable property of the 
taxpayer of that class that the fair market value at that time 
of the property was of the fair market value at that time of 
all of the depreciable property of the taxpayer of that class, 
and 


(ii) where the property was land, its adjusted cost base to 
the taxpayer immediately before the taxpayer’s death, 


and the child shall be deemed to have acquired the property for 
an amount equal to those proceeds, and 


(c) where the property was depreciable property of the taxpayer 
of a prescribed class, paragraph (5)(c) applies as if the refer- 
ences therein to “paragraph (a)” and to “paragraph (b)” were 
read as references to “paragraph (9)(b)”, 


except that, where the legal representative of the taxpayer has so 
elected in the taxpayer’s return of income under this Part for the 
year in which the taxpayer died, paragraph (b) shall be read as fol- 
lows: 


“(b) the taxpayer shall be deemed to have disposed of the pro- 
perty immediately before the taxpayer’s death and to have: re- 
ceived proceeds of disposition therefor equal to such amount 
as the legal representative has elected, not greater than the 
greater of or less than the lesser of 


(1) where the property was depreciable property of a pre- 
scribed class, 


(A) the fair market value of the property immediately. 
before the death of the taxpayer, and 


(B) that portion of the undepreciated capital cost to 
the taxpayer immediately before the taxpayer’s death 
of all the depreciable property of that class of the 
taxpayer that the fair market value at that time of the 
property disposed of was of the fair market value at 
that time of all of the depreciable property of that 
class of the taxpayer, and 


(ii) where the property was land not described in subpara- 
graph (i), 
(A) the fair market value of the land immediately 
before the taxpayer’s death, and 


(B) the adjusted cost base to the taxpayer of the land 
immediately before the taxpayer’s death, 


and the child shall be deemed to have acquired the property 
for an amount equal to those proceeds, except that for the 
purposes of this paragraph, where the elected amount exceeds 
the greater of the amounts determined under subparagraphs 
(i) and (ii), it shall be deemed to be equal to the greater 
thereof, and where the elected amount is less than the lesser 
of the amounts determined under those subparagraphs, it shall 
be deemed to be equal to the lesser thereof; and” 


All that portion of subsec. 70(9) preceding para. (b) amended by 1994, c. 

7, Sch. VIII (1993, c. 24), subsec. 28(11), applicable with respect to dispo- 

sitions occurring after 1992. That portion formerly read: 
(9) Transfer of farm property to child — Where any land in Can- 
ada or depreciable property in Canada of a prescribed class of a tax- 
payer to which paragraphs (5)(a) and (c) or (5)(b) and (d), as the 
case may be, would otherwise apply was, immediately before the 
taxpayer’s death, used by the taxpayer, the taxpayer’s spouse or any 
of the taxpayer’s children in the business of farming and the pro- 
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perty has, on or after the death of the taxpayer and as a consequence 
thereof, been transferred or distributed to a child of the taxpayer 
who was resident in Canada immediately before the death of the 
taxpayer and it can be shown, within the period ending 36 months 
after the death of the taxpayer or, where written application therefor 
has been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister consid- 
ers reasonable in the circumstances, that the property has become 
vested indefeasibly in the child, the following rules apply: 

(a) paragraphs (5)(a) to (d) are not applicable to the property; 


Para. 70(9)(c) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
28(12), applicable with respect to dispositions occurring after 1992. That 
para. formerly read: 
(c) where the property was depreciable property of the taxpayer of a 
prescribed class, paragraph (5)(e) is applicable as if the reference 
therein to “paragraph (b)” and to “paragraph (d)” were read as refer- 
ences to “paragraph (9)(b)’, 


Selected Cases [subsec. 70(9)]: Boger Estate v. MNR, [1991] 2 
C.T.C. 168 (FCTD); appealed to FCA (Nov. 28, 1991), File A-1199-91 
(Bequeathed property unaffected by Family Relief Act order vested inde- 
feasibly; rollover allowed). 


Regulations: No prescribed forest management plans yet. The February 
2002 technical notes state: “The 2001 Budget announced the Govern- 
ment’s intention to develop specific criteria for prescribed forest manage- 
ment plans in consultation with interested parties. In respect of transfers of 
property before the announcement of these criteria, it is proposed that the 
regulations will reflect that a prescribed forest management plan is a plan 
of the deceased taxpayer in respect of the woodlot that provides for the 
necessary attention to the woodlot’s growth, health, quality and composi- 
tion” (see IT-373R2 para. 14). 


I.T. Application Rules: 26(18) (farmland owned since before 1972). 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death; IT-373R2: Woodlots; IT-382: Debts bequeathed or for- 
given on death (archived); IT-449R: Meaning of “vested indefeasibly” 
(archived). 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Forms: T4060: Farming income and NISA [guide]. 


(9.1) Transfer of farm property from trust to 
settlor’s children — Where any property in Canada of 
a taxpayer that is land or depreciable property of a pre- 
scribed class has been transferred or distributed to a trust 
described in subsection (6) or subsection 73(1) (as that 
subsection applied to transfers before 2000) or a trust to 
which subparagraph 73(1.01)(c)(i) applies and the pro- 
perty or a replacement property for that property in re- 
spect of which the trust has made an election under sub- 
section 13(4) or 44(1) was, immediately before the death 
of the taxpayer’s spouse or common-law partner who was 
a beneficiary under the trust, used in the business of farm- 
ing and has, on the death of the spouse or common-law 
partner and as a consequence of the death, been trans- 
ferred or distributed to and vested indefeasibly in an indi- 
vidual who was a child of the taxpayer and who was resi- 
dent in Canada immediately before the death of the 
spouse or common-law partner, the following rules apply: 


(a) subsections 104(4) and (5) do not apply to the trust 
in respect of the property, 


(b) the trust shall be deemed to have, immediately 
before the spouse’s or common-law partner’s death, 
disposed of the property and received proceeds of dis- 
position therefor equal to 


(i) where the property was depreciable property of 
a prescribed class, the lesser of the capital cost and 
the cost amount to the trust of the property imme- 
diately before the death, and 


(ii) where the property is land (other than land to 
which subparagraph (i) applies), its adjusted cost 
base to the trust immediately before the death, 
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and the child shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
those proceeds, 


(c) where any depreciable property of a prescribed 
class that is deemed by paragraph (b) to have been dis- 
posed of by the trust is acquired by a child of the tax- 
payer as a consequence of the spouse’s or common- 
law partner’s death (other than where the trust’s pro- 
ceeds of disposition of the property under paragraph 
(b) are redetermined under subsection 13(21.1)) and 
the amount that was the capital cost to the trust of the 
property exceeds the amount determined under para- 
graph (b) to be the cost to the child of the property, for 
the purposes of sections 13 and 20 and any regulations 
made for the purpose of paragraph 20(1)(a), 


(1) its capital cost to the child shall be deemed to be 
the amount that was its capital cost to the trust, and 


(ii) the excess shall. be deemed to have been al- 
lowed to the child in respect of the property under 
regulations made for the purpose of paragraph 
20(1)(a) in computing income for taxation years 
that ended before the child acquired the property, 
and 


(d) where the property of the trust that is deemed by 
paragraph (b) to have been disposed of is acquired by 
a child of the taxpayer as a consequence of the 
_spouse’s or common-law partner’s death and_ the 
trust’s proceeds of disposition of the property under 
paragraph (b) are redetermined under subsection 
13(21.1), notwithstanding paragraph (b), 


(i) where the property was depreciable property of 
a prescribed class and the amount that was its capi- 
tal cost to the trust exceeds the amount so redeter- 
mined under subsection 13(21.1), for the purposes 
of sections 13 and 20 and any regulations made for 
the purpose of paragraph 20(1)(a), 


(A) its capital cost to the child shall be deemed 
to be the amount that was its capital cost to the 
trust, and 


(B) the excess shall be deemed to have been al- 
lowed to the child in respect of the property 
under regulations made for the purpose of para- 
graph 20(1)(a) in computing income for taxa- 
tion years that ended before the child acquired 
the property, and 


(11) where the property is land (other than land to 
which subparagraph (i) applies), its cost to the 
child shall be deemed to be the amount that was the 
trust’s proceeds of disposition as redetermined 
under subsection 13(21.1), | 


except that, where the trust so elects in its return of in- 
come under this Part for its taxation year in which the 
spouse or common-law partner died, paragraph (b) shall 
be read as follows: 


““(b) the trust shall be deemed to have, immediately 
before the spouse’s or common-law partner’s death, 
disposed of the property and received proceeds of 
disposition therefor equal to such amount as the trust 
elects in its return of income under this Part for the 
year in which the spouse or common-law. partner 
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died, not greater than the greater of nor less than the 
lesser of | | 


(i) where the property was depreciable property 
of a prescribed class, 


(A) its fair market value immediately before 
the death, and 


(B) the lesser of the capital cost and the cost 
amount to the trust of the property immedi- 
ately before the death, and 


(ii) where the property is land (other than land to 
which subparagraph (i) applies), 


(A) its fair market value immediately before 
the death, and 


(B) its adjusted cost base to the trust immedi- 
ately before the death, | 


and the child shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
those proceeds, except that for the purpose of this 
paragraph, where the elected amount exceeds the 
greater of the amounts determined under clauses 
(1)(A) and (B) or (i1)(A) and (B), as the case may be, 
it shall be deemed to be equal to the greater thereof, 
and where the elected amount is less than the lesser 
of the amounts determined under clauses (i)(A) and 
(B) or (1i)(A).and (B), as the case may. be, it.shall be 
deemed to be equal to the lesser thereof,”. 


Related Provisions: 70(9.6) — Transfer to parent; 70(10) — Defini- 
tions; 70(12) — Capital cost of certain depreciable property; 70(13) — 
Order of disposal of depreciable property; 73(4) — Inter vivos transfer of 
family farm corporations and partnerships; 220(3.2); 248(8) — Occur- 
rences as a consequence of death; 248(9.2) — Meaning of “vested inde- 
feasibly”; Reg. 600(b) — Late filing of election or revocation. 


History: The opening words of subsec. 70(9.1) amended by 2001, c. 17, 
subsec. 52(6), applicable to transfers and distributions from trusts that oc- 
cur after 1999. Where a particular transfer or distribution to a trust referred 
to in amended subsec. 70(9.1) occurred before 2001, in applying that sub- 
sec. to a transfer or distribution from the trust that occurs after 1997, it 
shall be read without reference to the words “or common-law partner” and 
to the Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997; and 
(c) either 


(i) at the time of the particular transfer or distribution referred to 
in para. (a), the taxpayer was a spouse of the individual whose 
death is referred to in para. (b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 
130 to 142 of that Act applied, at the time of the particular trans- 
fer or distribution referred to in para. (a), to the taxpayer and the 
individual whose death is referred to in para. (b). 


The opening words formerly read: 


(9.1) Transfer of farm property from spouse’s [or common-law 
partner's] trust to settlors children — Where any property in 
Canada of a taxpayer that is land or depreciable property of a pre- 
scribed class has been transferred or distributed to a trust described 
in subsection (6) or subsection 73(1) and the property or a replace- 
ment property therefor in respect of which the trust has made an 
election under subsection 13(4) or 44(1) was, immediately before 
the death of the taxpayer’s spouse or common-law partner who was 
a beneficiary under the trust, used in the business of farming and 
has, on the death of the spouse or common-law partner and as a 
consequence thereof, been transferred or distributed to and become 
vested indefeasibly in a child of the taxpayer who was resident in 
Canada immediately before the death of the spouse or common-law 
partner, the following rules apply: 


Subsec. 70(9.1) amended by 2000, c. 12, Sch. 2,:s. 1, to replace “‘spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 7 to replace 
“spouse’s”’ with “spouse’s or common-law partner’s”’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
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All that portion of subsec: 70(9.1) following para. (a) substituted by 1994, 
ce. 21, subsec. 33(9), applicable to dispositions and acquisitions occurring 
after 1992. That portion of the subsec. formerly read: 


(b) the trust shall be deemed to have disposed of the property 
immediately before the death of the taxpayer’s spouse and to 
have received proceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the trust 
of a prescribed class, that proportion of the undepreciated 
capital cost to the trust immediately before the death of the 
spouse of all of the depreciable property of the trust of that 
class that the fair market value at that time of the property 
was of the fair market value at that time of all of the depre- 
ciable property of the trust of that.class, and 


(ii) where the property was land, its adjusted cost base to 
the trust immediately before the death of the spouse, 


and the child shall be deemed to have acquired the property for 
an amount equal to those proceeds, and 


(c) where any depreciable property of the trust of a prescribed 
class that is deemed by paragraph (b) to have been disposed of 
by the trust has been acquired by a child of the taxpayer by 
virtue of the death of the taxpayer’s spouse and the amount that 
was the capital cost to the trust of that property exceeds the 
amount determined under paragraph (b) to be the cost to the 
child of that property, for the purposes of sections 13 and 20 
and any regulations made under paragraph 20(1)(a), 


(i) the capital cost to the child of the property shall be 
deemed to be the amount that was the capital cost to the 
trust of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
child in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the child of the property, 


except that, where the trust has so elected in its return of income 
under this Part for its taxation year in which the taxpayer’s spouse 
died, paragraph (b) shall be read as follows: 


“(b) the trust shall be deemed to have disposed of the pro- 
perty immediately before the death of the taxpayer’s spouse 
and to have received proceeds of disposition therefor equal to. 
such amount as the trust has elected, not greater than the | 
greater of or less than the lesser of 
(1) where the property was depreciable property of a pre- 
scribed class, 
(A) the fair market value of the property immediately 
before the death of the spouse, and 


(B) that proportion of the undepreciated capital cost 
to the trust immediately before the death of the 
spouse of all the depreciable property of that class of 
the trust that the fair market value at that time of the 
property disposed of was of the fair market value at 
that time of all the depreciable cha of that class 
of the trust, and © 


(ii) where the property was land not described in subpara- 
graph (1), 
(A) the. fair market value of the land immediately 
before the death of the spouse, and 


(B) the adjusted cost base to the trust of the land im- 
mediately before the death of the spouse, 


and the child shall be deemed to have acquired the property 
for an amount equal to those proceeds, except that for the 
purposes of this paragraph, where the elected amount exceeds 
the greater of the amounts determined under subparagraphs 
(i) and (ii), it shall be deemed to be equal to the greater 
thereof, and where the elected amount is less than the lesser 
of the amounts determined under those subparagraphs, it shall 
be deemed to be equal to the lesser thereof; and”. 


Para. 70(9.1)(a) amended by 1994, c, 7, Sch. VIII (1993, c, 24), subsec. 
28(13), applicable after December 20, 1991. That para. formerly read: 

(a) subsections 104(4) and (5) are not applicable to the property; 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property; IT-373R2: Woodlots; IT-449R: Meaning of “vested indefeasi- 
bly” (archived). 


Information Circulars: 92-1: Guidelines for accepting late, amended or 


revoked elections. 
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Forms: T4060: Farming income and NISA [guide]. 


(9.2) Transfer of family farm corporations and 
partnerships — Where at any time property of a tax- 
payer that was, immediately before the taxpayer’s death, a 
share of the capital stock of a family farm corporation of 
the taxpayer or an interest in a family farm partnership of 
the taxpayer to which subsection (5) would otherwise ap- 
ply is, as a consequence of the death, transferred or dis- 
tributed to a child of the taxpayer who was resident in 
Canada immediately before the death and it can be 
shown, within the period ending 36 months after the death 
or, where written application therefor has been made to 
the Minister by the taxpayet’s legal representative within 
that period, within such longer period as the Minister con- 
siders reasonable in the circumstances, that the property 
has vested indefeasibly in the child, 


(a) subsection (5) does not apply in respect of the pro- 
perty, and 


(b) where the property is a share of the capital stock of 
a family farm corporation, the taxpayer shall be 
deemed to have, immediately before the taxpayer’s 
death, disposed of the property and received proceeds 
of disposition therefor equal to its adjusted cost base 
to the taxpayer immediately before the death, and the 
child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, 
and. 


(c) where the property is an interest in a family farm 
partnership (other than an interest in a partnership to 
which subsection 100(3) applies), 


(1) the taxpayer shall, except for the purpose of par- 
agraph 98(5)(g), be deemed not to have disposed of 
the property as a consequence of the taxpayer’s 
death, 


(11) the child shall be deemed to have acquired the 
property at the time of the death at a cost equal to 
the cost to the taxpayer of the interest, and 


(111) each amount added or deducted in computing 
the adjusted cost base to the taxpayer of the pro- 
perty shall be deemed to be required by subsection 
53(1) or (2) to be added or deducted, as the case 
may be, in computing its adjusted cost base to the 
child, 


except that, where the taxpayer’s legal representative so 
elects in the taxpayer’s return of income under this Part 
for the year in which the taxpayer died, paragraph (c) 
does not apply and paragraph (b) shall be read as follows: 


““(b) the taxpayer shall be deemed to have, immedi- 
ately before the taxpayer’s death, disposed of the 
property and received proceeds of disposition there- 
for equal to such amount as the legal representative 
elects in the taxpayer’s return of income under this 
Part for the year in which the taxpayer died, not 
greater than the greater of nor less than the lesser of 


(i) its fair market value immediately before the 
death, and 


(ii) its adjusted cost base to the taxpayer immedi- 
ately before the death, 


and the child shall be deemed to have acquired the 
property at the time of the death at a cost equal. to 
those proceeds, except that for the purpose of this 
paragraph, where the elected amount exceeds the 
greater of the amounts determined under subpara- 
graphs (i) and (ii), it shall be deemed to be equal to 
the greater thereof, and where the elected amount is 
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less than the lesser of the amounts determined under 
subparagraphs (1) and (ii), it shall be deemed to be 
equal to the lesser thereof, and,”. 


Related Provisions: 40(3.18)(b) — Grandfathering of partnership inter- 
est transferred under 70(9.2)(c); 44.1(4) — Treatment of small business 
investment rollover on death; 70(9.6) — Transfer to parent; 70(10) — 
Definitions; 220(3.2) — Late, amended or revoked elections; 220(3.2); 
248(8) — Occurrences as a consequence of death; 248(9.2) — Meaning of 
“vested indefeasibly”; Reg. 600(b) — Late filing of election or revocation. 


History: All that portion of subsec. 70(9.2) following para. (a) substituted 
by 1994, c. 21, subsec. 33(10), applicable to dispositions and acquisitions 
occurring after 1992. That portion of the subsec. formerly read: 


(b) where the property is a share of the capital stock of a family 
farm corporation, the taxpayer shall be deemed to have dis- 
posed of the property immediately before the taxpayer’s death 
and to have received proceeds of disposition therefor equal to 
its adjusted cost base to the taxpayer immediately before the 
death, and the child shall be deemed to have acquired the pro- 
perty for an amount equal to the proceeds, and 


(c) where the property is an interest.in a family farm partnership 
(other than an interest in a partnership to which subsection 
100(3) applies), 


(i) the taxpayer shall, except for the purposes of paragraph 
98(5)(g), be deemed not to have disposed of the property as 
a consequence of the taxpayer’s death, 


(ii) the child shall be deemed to have acquired the property 
for an amount equal to the cost thereof to the taxpayer, and 


(iii) each amount added or deducted in computing the ad- 
justed cost base to the taxpayer of the property shall be 
deemed to be required by subsection 53(1) or (2) to be ad- 
ded or deducted, as the case may be, in computing the ad- 
justed cost base to the child of the property, 


except that, where the legal representative of the taxpayer so elects 
in the taxpayer’s return of income under this Part for the year in 
which the taxpayer died, paragraph (c) does not apply and para- 
graph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have disposed of the pro- 
perty immediately before the taxpayer’s death and to have re- 
ceived proceeds of disposition therefor equal to such amount 
as the legal representative elects, not greater than the greater 
of or less than the lesser of 


(1) the fair market value of the property immediately 
before the death, and 


(ii) the adjusted cost base to the taxpayer of the property 
immediately before the death, 


and the child shall be deemed to have acquired the property 
for an amount equal to those proceeds, except that for the 
purposes of this paragraph, where the elected amount exceeds 
the greater of the amounts determined under subparagraphs 
(i) and (ii), it shall be deemed to be equal to the greater 
thereof, and where the elected amount is less than the lesser 
of the amounts determined under those subparagraphs, it shall 
be deemed to be equal to the lesser thereof,”. 


That portion of subsec. 70(9.2) preceding para. (b) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 28(14), applicable to dispositions occur- 
ring after 1992. That portion formerly read: 


(9.2) Transfer of family farm corporations and partnerships — 
Where at any particular time after April 10, 1978 property of a tax- 
payer that was, immediately before the taxpayer’s death, a share of 
the capital stock of a family farm corporation of the taxpayer or an 
interest in a family farm partnership of the taxpayer to which 
paragraphs (5)(a) and (c) would otherwise apply has, on or after the 
death of the taxpayer and as a consequence thereof, been transferred 
or distributed to a child of the taxpayer who was resident in Canada 
immediately before the death of the taxpayer and it can be shown, 
within the period ending 36 months after the death of the taxpayer 
or, where written application therefor has been made to the Minister 
by the taxpayer’s legal representative within that period, within 
such longer period as the Minister considers reasonable in the cir- 
cumstances, that the property has become vested indefeasibly in the 
child, the following rules apply: 


(a) paragraphs (5)(a) and (c) are not applicable to the property; 
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All that portion of subsec. 70(9.2) following para. (a) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 48(5), applicable to transfers, distribu- 
tions and acquisitions occurring after January 15, 1987. That portion for- 
merly read: 


(b) the taxpayer shall be deemed to have disposed of the pro- 
perty immediately before the taxpayer’s death and to have re- 
ceived proceeds of disposition therefor equal to its adjusted cost 
base to the taxpayer immediately before the taxpayer’s death 
and the child shall be deemed to have acquired the property for 
an amount equal to those proceeds 


except that, where the legal representative of the taxpayer has so 
elected in the taxpayer’s return of income under this Part for the 
year in which the taxpayer died, paragraph (b) shall be read as 
follows: 
“(b) the taxpayer shall be deemed to have disposed of the pro- 
perty immediately before the taxpayer’s death and to have re- 
ceived proceeds of disposition therefor equal to such amount 
as the legal representative has elected, not greater than the 
greater of or less than the lesser of 


(i) the fair market value of the property immediately 
before the taxpayer’s death, and 


(ii) the adjusted cost base to the taxpayer of the property 
- immediately before the taxpayer’s death, 


and the child shall be deemed to have acquired the property 
for an amount equal to those proceeds, except that for the 
purposes of this paragraph, where the elected amount exceeds 
the greater of the amounts determined under subparagraphs 
(i) and (ii), it shall be deemed to be equal to the greater 
thereof, and where the elected amount is less than the lesser 
of the amounts determined under those subparagraphs, it shall 
be deemed to be equal to the lesser thereof.” 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death; IT-373R2: Woodlots; IT-449R: Meaning of “vested in- 
defeasibly” (archived). 


Forms: T4060: Farming income and NISA [guide]. 


(9.3) Transfer of family farm corporation or 
partnership from trust to children of settlor — 
Where property of a taxpayer has been transferred or dis- 
tributed to a trust described in subsection (6) or 73(1) (as 
that subsection applied to transfers before 2000) or a trust 
to which subparagraph 73(1.01)(c)(1) applies and the pro- 
perty was, 


(a) immediately before the transfer or distribution, a 
share of the capital stock of a family farm corporation 
of the taxpayer or an interest in a apie farm partner- 
ship of the taxpayer, and 


(b) immediately before the death of the taxpayer’s 
spouse or common-law partner who was a beneficiary 
under the trust, 


(i) a share in the capital stock of a Canadian corpo- 
ration that would be a share in the capital stock of a 
family farm corporation if paragraph (a) of the def- 
inition “share of the capital stock of a family farm 
corporation” in subsection (10) were read without 
the words “in which the person or a spouse, com- 
mon-law partner, child or parent of the person was 
actively engaged on a regular and continuous basis 
(or, in the case of property used in the operation of 
a woodlot, was engaged to the extent required by a 
prescribed forest management plan in respect of 
that woodlot)’, or 


(ii) an interest in a partnership that carried on the 
business of farming in Canada in which it used all 
or substantially all of its property, 


and has, at any time after April 10, 1978, on the death of 
the spouse or common-law partner and as a consequence 
thereof, been transferred or distributed to and become 
vested indefeasibly in a child of the taxpayer who was 
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resident in Canada immediately before the death of the 
spouse or common-law partner, the following rules apply: 


(c) subsection 104(4) does not apply to the trust in re- 
spect of the property, 


(d) where the property is a share of the capital stock of 
a family farm corporation, the trust shall be deemed to 
have disposed of the share immediately before the 
death of the spouse or common-law partner and to 
have received proceeds of disposition therefor equal to 
its adjusted cost base to the trust immediately before 
the death of the spouse or common-law partner, and 
the child shall be deemed to have acquired the pro- 
perty for an amount equal to those proceeds, and 


(e) where the property is an interest in a family farm 
partnership (other than an interest in a partnership to 
which subsection 100(3) applies), 


(i) the trust shall, except for the purposes of para- 
graph 98(5)(g), be deemed not to have disposed of 
the property as a consequence of the death of the 
spouse or common-law partner, 


(11) the child shall be deemed to have acquired the 
property for an amount equal to the cost thereof to 
the trust, and 


(111) each amount added or deducted in computing 
the adjusted cost base to the trust of the property 
shall be deemed to be required by subsection 53(1) 
or (2) to be added or deducted, as the case may be, 
in computing the adjusted cost base to the child of 
the property, 


except that, where the trust so elects in its return of in- 
come under this Part for its taxation year in which the 
Spouse or common-law partner died, paragraph (e) shall 
not apply and paragraph (d) shall be read as follows: 


“(d) the trust shall be deemed to have disposed. of the 
property immediately before the death of the spouse 
or common-law partner and to have received pro- 
ceeds of disposition therefor equal to such amount as 
the trust elects, not greater than the greater of or less 
than the lesser of 


(i) the fair market value of the property immedi- 
ately before the death of the spouse or common- 
law partner, and 


(11) the adjusted cost base to the trust of the pro- 
perty immediately before the death of the spouse 
or common-law partner, 


and the child shall be deemed to have acquired the 
property for an amount equal to those proceeds, ex- 
cept that for the purposes of this paragraph, where 
the elected amount exceeds the greater of the 
amounts determined under subparagraphs (1) and (i1), 
it shall be deemed to be equal to the greater thereof, 
and where the elected amount is less than the lesser 
of the amounts determined under those subpara- 
graphs, it shall be deemed to be equal to the lesser 
thereof,”’. 
Related Provisions: 40(3.18)(c) — Grandfathering of partnership inter- 
est transferred under 70(9.3)(e); 70(9.6) — Transfer to parent; 70(10) — 
Definitions; 220(3.2) — Late, amended or revoked elections; 220(3.2); 
248(8) — Occurrences as a consequence of death; 248(9.2) — Meaning of 
“vested indefeasibly”; Reg. 600(b) — Late filing of election or revocation. 
History: Subpara. 70(9.3)(b)(i) amended by 2002, c. 9, subsec. 27(2), ap- 
plicable to transfers and distributions of property that occur after Decem- 
ber 10, 2001. The subpara. formerly read: 
(i) a share in the capital stock of a Canadian corporation that would 
be a share in the capital stock of a family farm corporation if para- 
graph (a) of the definition “share of the capital stock of a family 
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farm corporation” in subsection (10) were read without the words 
“in which the person or a spouse, common-law partner, child or par- 
ent of the person was actively engaged on a regular and continuous 
basis”, or 


The opening words of subsec. 70(9.3) amended by 2001, c. 17, subsec. 
52(7), applicable to transfers and distributions from trusts that occur after 
1999. Where a particular transfer or distribution to a trust referred to in 
amended subsec. 70(9.1) occurred before 2001, in applying that subsec. to 
a transfer or distribution from the trust that occurs after 1997, it shall be 
read without reference to the words “or common-law partner” and to the 
Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997; and 
(c) either 


(1) at the time of the particular transfer or distribution referred to 
in para. (a), the taxpayer was a spouse of the individual whose 
death is referred to in para. (b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 
130 to 142 of that Act applied, at the time of the particular trans- 
fer or distribution referred to in para. (a), to the taxpayer and the 
individual whose death is referred to in para. (b). 


The opening words formerly read: 


(9.3) Transfer of family farm corporation or partnership from 
spouse’s [or common-law partner’s] trust to children of set- 
tlor — Where property of a taxpayer has been transferred or distrib- 
uted to a trust described in subsection (6) or 73(1) and the property 
was, 


Subsec. 70(9.3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 8 to replace 
“spouse,” with “spouse, common-law partner,”, applicable to 2001 et seq., 
in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Subpara. 70(9.3)(b)(i) amended by 1994, c. 7, Sch. VII (1993, c. 24), sub- 
sec. 28(15), applicable to 1992 et seq. That subpara. formerly read: 


(i) a share in the capital stock of a Canadian corporation that would 
be a share in the capital stock of a family farm corporation if para- 
graph (a) of the definition “share of the capital stock of a family 
farm corporation” in subsection (10) were read without the words 
“and in which that person or that person’s spouse or child was ac- 
tively engaged” and subparagraph (b)(ii) of that definition were read 
without the words “in which that person or that person’s spouse or 
child was actively engaged”, or 


Para. 70(9.3)(c) amended by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 
28(16), applicable after December 20, 1991. That para. formerly read: 


(c) subsection 104(4) is not applicable to the property; 


All that portion of subsec. 70(9.3) following para. (c) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 48(6), applicable to transfers, distribu- 
tions and acquisitions occurring after January 15, 1987. That portion for- 
merly read: 


(d) the trust shall be deemed to have disposed of the property 
immediately before the death of the taxpayer’s spouse and to 
have received proceeds of disposition therefor equal to its ad- 
justed cost base to the trust immediately before the death of that 
spouse, and the child shall be deemed to have acquired the pro- 
perty for an amount equal to those proceeds, 


except that, where the trust has so elected in its return of income 
under this Part for its taxation year in which the taxpayer’s spouse 
died, paragraph (d) shall be read as follows: 


“(d) the trust shall be deemed to have disposed of the pro- 
perty immediately before the death of the taxpayer’s spouse 
and to have received proceeds of disposition therefor equal to 
such amount as the trust has elected, not greater than the 
greater of or less than the lesser of 


(i) the fair market value of the property immediately 
before the death of the spouse, and 


(11) the adjusted cost base to the trust of the property im- 
mediately before the death of the spouse, 


and the child shall be deemed to have acquired the property 
for an amount equal to those proceeds, except that for the 
purposes of this paragraph, where the elected amount exceeds 
the greater of the amounts determined under subparagraphs 
(i) and (ii), it shall be deemed to be equal to the greater 
thereof, and where the elected amount is less than the lesser 
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of the amounts determined under those subparagraphs, it shall 
be deemed to be equal to the lesser thereof.” 


Regulations: See under 70(9) re prescribed forest management plans. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death; IT-373R2: Woodlots; IT-449R: Meaning of “vested in- 
defeasibly” (archived). 


information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(9.4) [Repealed under former Act] 
(9.5) [Repealed under former Act] 


(9.6) Transfer to parent — Where 


(a) any property has been acquired by a taxpayer in 
‘circumstances where any of subsections (9), (9.1), 
(9.2), (9.3) and 73(3) and (4) applied, 


(b) as a consequence of the death of the taxpayer after 
1983 the property has been transferred or distributed 
to a parent of the taxpayer, and 


(c) the taxpayer’s legal representative has so elected in 
the taxpayer’s return of income under this Part for the 
year in which the taxpayer died, 


subsection (9) or (9.2), as the case may be, shall apply in 
respect of the transfer or distribution as if the references 
therein to “child” were read as references to “parent”. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child. 


(9.7) [Repealed under former Act] 


(9.8) Leased farm property — For the purposes of 
subsections (9) and 14(1), paragraph 20(1)(b), subsection 
73(3) and paragraph (d) of the definition “qualified farm 
property” in subsection 110.6(1), where at any time any 
property of the taxpayer was used by 


(a) a corporation a share of the capital stock of which 
is a Share of the capital stock of a family farm corpora- 
tion of the taxpayer, the taxpayer’s spouse or com- 
mon-law partner or any of the taxpayer’s children, or 


(b) a partnership an interest in which ‘1s an interest in a 
family farm partnership of the taxpayer, the taxpayer’s 
spouse or common-law partner or any of the tax- 
payer’s children 


in the course of carrying on the business of farming in 
Canada, the property shall be deemed to have been used 
at that time by the taxpayer in the business of farming. 

History: Subsec. 70(9.8) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


That portion of subsec. 70(9.8) preceding para. (a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 48(7), applicable to 1986 et seg. That por- 
tion formerly read: 


(9.8) Leased farm property — For the purposes of subsections (9) 
and 73(3), where at any time any property of a taxpayer was used 
by 
Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child. 
(10) Definitions — In this section, 
Related Provisions: 40(8), 44(8), 73(6) — Definitions in 70(10) apply 
to ss. 40, 44 and 73. 
“child” of a taxpayer includes 
(a) a child of the taxpayer’s child, 


(b) a child of the taxpayer’s child’s child, and 


Income Tax Act, Part I, Division B 


(c) a person who, at any time before the person at- 
tained the age of 19 years, was wholly dependent on 
the taxpayer for support and of whom the. taxpayer 
had, at that time, in law or in fact, the custody. and 
control; 
Related Provisions: 84.1(2.2)(a)(i), 212.1(3)(b)(i) — Extended mean- 
ing of “child” applies for dividend stripping rules; 110.6(1)“child” — Ex- 
tended meaning applies for capital gains exemption; 148(9)“child” — Ex- 
tended meaning’ applies for life insurance policy rules; 252(1) — 
Additional extended meaning of “child”. 
Interpretation Bulletins: IT-489R: Non-arm’s length sale of shares to a 
corporation. 


‘interest in a family farm partnership” of a person at a 
particular time means an interest owned by the person at 
that time in a partnership where, at that time, all or sub- 
stantially all of the fair market value of the property of the 
partnership was attributable to 


(a) property that has been used. by 
(i) the partnership, 
(i1) the person, 


(iii) a spouse, common-law partner, child or parent 
of the person, or 


(iv) a corporation a share of the daniel stock of 
which was a share of the capital stock of a family 
farm corporation of the person or of a spouse, com- 
mon-law partner, child or parent of the person, 


principally in the course of carrying on a farming busi- 
ness in Canada in which the person or a spouse, com- 
mon-law partner, child or parent of the person. was ac- 
tively engaged on a regular and continuous basis (or, 
in the case of property used in the operation of a 
woodlot, was engaged to the extent required by a pre- 
scribed forest management plan in respect of that 
woodlot), 


(b) shares of the capital stock or indebtedness of one 
or more corporations all or substantially all of the fair 
market value of the property of which was attributable 
to property described in paragraph (c), or 


(c) properties described in paragraph (a) or (b); 


History: The closing words of para. (a) of the definition “interest in a 
family farm partnership” in subsec. 70(10) amended by 2002, c. 9, subsec. 
27(3), applicable to transfers of property that occur. after December 10, 
2001. The closing words formerly read: 


principally in the course of carrying on the business of farming in 
Canada in which the person or a spouse, common-law partner, child 
or parent of the person was actively engaged on a regular and con- 
tinuous. basis, 


The definition “interest in a family farm partnership” in subsec. 70(10) 
amended by 2000, c. 12, Sch. 2, s..1, to replace “spouse” with “‘spouse or 
common-law partner’, and by Sch. 2, s. 8 to replace “spouse, with 
“spouse, common-law partner,”, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The definition “interest in a family farm partnership” in subsec. 70(10) 
amended by 1993, c. 24, subsec. 28(18), applicable to 1992 et seg. That 
definition formerly read: 


“interest in a family farm partnership” of a person at a particular 
‘time means an interest in a partnership that, at that time, carried on 
the business of farming in Canada in which it used all or substan- 
tially all of its property and in which that person or that person’s 
spouse or child was actively engaged; 


Regulations: See under 70(9) re prescribed forest management plans. 
1.T. Application Rules: 20(1.11), 26(20). 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 
property (archived); IT-349R3: Intergenerational transfers of farm pro- 
perty on death. 
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Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-56: Purification of a family farm corporation. 


“share of the capital stock of a family farm corpora- 
tion” of a person at a particular time means a share of the 
capital stock of a corporation owned by the person at that 
time where, at that time, all or substantially all of the fair 
market value of the property owned by the corporation 
was attributable to 


(a) property that has been used by 


(1) the corporation or any other corporation, a share 
of the capital stock of which was a share of the 
capital stock of a family farm corporation of the 
person or of a spouse, common-law partner, child 
or parent of the person, 


(1.1) a corporation controlled by a corporation re- 
ferred to in subparagraph (i), 


(11) the person, 


(i11) a spouse, common-law partner, child or parent 
of the person, or 


(iv) a partnership, an interest in which was an inter- 
-est in a family farm partnership of the person or of 
a spouse, common-law partner, child or parent of 
the person, 


principally in the course of carrying on a farming busi- 
ness in Canada in which the person or a spouse, com- 
mon-law partner, child or parent of the person was ac- 
tively engaged on a regular and continuous basis (or, 
in the case of property used in the operation of a 
woodlot, was engaged to the extent required by a pre- 
scribed forest management plan in respect of that 
woodlot), 


(b) shares of the capital stock or indebtedness of one 
or more corporations all or substantially all of the fair 
market value of the property of which was attributable 
to property described in paragraph (c), or 


(c) properties described in paragraph (a) or (b). 


Related Provisions: 70(12) — Value of NISA deemed nil; 256(6), 
(6.1) — Meaning of “controlled”. 


History: The closing words of para. (a) of the definition “share of the 
capital stock of a family farm corporation” in subsec. 70(10) amended by 
2002, c. 9, subsec. 27(4), applicable to transfers of property that occur 
after December 10, 2001. The closing words formerly read: 


principally in the course of carrying on the business of farming in 
Canada in which the person or a spouse, common-law partner, child 
or parent of the person was actively engaged on a regular and con- 
tinuous basis, 


The definition “share of the capital stock of a family farm corporation” in 
subsec. 70(10) amended by 2000, c. 12, Sch. 2, s. 8 to replace 
“spouse,” with “spouse, common-law partner,”, applicable to 2001 et seq., 
in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Subpara. (a)(i.1) added to the definition “share of the capital stock of a 
family farm corporation” in subsec. 70(10) by 1998, c. 19, subsec. 108(2), 
applicable to 1994 et seq. 


The definition “share of the capital stock ...” in subsec. 70(10) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(17), applicable to 1992 et 
seq. That definition formerly read: 
“share of the capital stock of a family farm corporation” of a person 
at a particular time means 
(a) a share of the capital stock of a corporation that, at that time, 
carried on the business of farming in Canada in which it used 
all or substantially all of its property and in which that person 
or that person’s spouse or child was actively engaged, or 
(b) a share of the capital stock of a corporation all or substan- 
tially all of the property of which was, at that time, 
(i) shares of the capital stock of one or more corporations 
described in paragraph (a), or a bond, debenture, bill, note, 
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mortgage or similar such a 


corporation, 


obligation issued by 


(ii) property used by the corporation in carrying on the bus- 
iness of farming in Canada in which that person, or that 
person’s spouse or child was actively engaged, or 


(iii) any combination of properties described in subpara- 
graphs (i) and (ii). 
Regulations: See under 70(9) re prescribed forest management plans. 
1.T. Application Rules: 20(1.11), 26(20). 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 
property (archived); IT-349R3: Intergenerational transfers of farm pro- 
perty on death. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-56: Purification of a family farm corporation. 


Interpretation Bulletins [Subsec. 70(10)]: IT-268R4: Inter vivos 
transfer of farm property to child. 


(11) Application of subsec. 138(12) — The defini- 
tions in subsection 138(12) apply to this section. 


Origin of subsec. 70(11): R.S.C. 1985, c. 1 (Sth Supp.). 


(12) Value of NISA — For the purpose of the definition 
“share of the capital stock of a family farm corporation” 
in subsection (10), the fair market value of a net income 
stabilization account shall be deemed to be nil. 


History: Subsec. 70(12) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 28(19), applicable to 1992 et seg. 


(13) Capital cost of certain depreciable pro- 
perty — For the purposes of this section and, where a 
provision of this section (other than this subsection) ap- 
plies, for the purposes of sections 13 and 20 (but not for 
the purposes of any regulation made for the purpose of 
paragraph 20(1)(a)), 


(a) the capital cost to a taxpayer of depreciable pro- 
perty of a prescribed class disposed of immediately 
before the taxpayer’s death, or 


(b) the capital cost to a trust, to which subsection (9:1) 
applies, of depreciable property of a prescribed class 
disposed of immediately before the death of the 
spouse or common-law partner described in that 
subsection, 


shall, in respect of property that was not disposed of by 
the taxpayer or the trust before that time, be the amount 
that it would be if subsection 13(7) were read without ref- 
erence to 


(c) the expression “the lesser of” in paragraph (b) and 
clause (d)(i)(A) thereof, and 


(d) subparagraph (b)(11), subclause (d)(i)(A)(1I), clause 
(d)(i)(B) and paragraph (e) thereof. 
Related Provisions: 13(7) — Change in use of depreciable property. 
History: Subsec. 70(13) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 ef 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 70(13) added by 1994, c. 21, subsec. 33(11), applicable to disposi- 
tions and acquisitions occurring after 1992. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death: 


(14) Order of disposal of depreciable property — 
Where 2 or more depreciable properties of a prescribed 
class are disposed of at the same time as a consequence of 
a taxpayer’s death, this section and paragraph (a) of the 
definition “cost amount” in subsection 248(1) apply as if 
each property so disposed of were separately disposed of 
in the order designated by the taxpayer’s legal representa- 
tive or, in the case of a trust described in subsection (9.1), 
by the trust and, where the taxpayer’s legal representative 
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or the trust, as the case may be, does not designate an 
order, in the order designated by the Minister. 


History: Subsec. 70(14) added by 1994, c. 21, subsec. 33(11), applicable 
to dispositions and acquisitions occurring after 1992. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death. 


Selected Cases [s. 70]: Van Son Estate v. R., [1990] 1 C.T.C. 182 
(FCTD) (Rollover applied although widow sold to survivor two years after 
death upon terms similar to shareholder’s agreement calling for purchase 
upon death). 


Definitions [s. 70]: “active business” — 248(1); ‘“‘adjusted cost base” — 
54, 248(1); “amount”, “annuity” — 248(1); “arm’s length” — 251; “busi- 
ness” — 248(1); “Canada” — 255; “Canadian. resource property” — 
66(15), 248(1); “capital cost” — 70(12); “capital gain”, “capital loss” — 
39(1), 248(1); “capital property” — 54, 248(1); “carrying on business” — 
253; “child” — 70(10), 252(1); “common-law partner” — 248(1); “conse- 
quence” — 248(8); “controlled” — 256(6), (6.1); “corporation” — 248(1), 
Interpretation Act 35(1); “cost amount” — 248(1); “created by the tax- 
payer’s will” — 248(9.1); “cumulative eligible capital” — 14(5), 248(1); 
“depreciable property” — 13(21), 248(1); “disposition” — 248(1); “eligi- 
ble capital expenditure” — 14(5), 248(1); “eligible capital property” — 
54, 248(1); “employment” — 248(1); “estate” — 104(1), 248(1); “fair 
market. value” — 70(8), 70(12), 139.1(5);. “family farm corporation’, 
“family farm partnership’ — 70(10); “farming” — 248(1); “foreign re- 
source property” — 66(15), 248(1); “income” — of trust 108(3); “indivi- 
dual” — 248(1); “interest in a family farm partnership” — 70(10); “‘inven- 
tory”, “legal representative” — 248(1); “life insurance policy” — 138(12), 
248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); “net 
income stabilization account’, “NISA Fund No, 2”, “office” — 248(1); 
“non-qualifying debt’ — 70(8); “parent” — 252(2); “person”, “pre- 
scribed”, “property”, “regulation” — 248(1); “related” — 251(2); “resi- 
dent in Canada” — 250; “right or thing”, “rights or things” — 70(3.1); 
“share” — 248(1); “share in the capital stock of a family farm corpora- 
tion” —70(10); “specified investment business” — 125(7); “spouse” — 
252(3); “tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxa- 
tion year’? —11(2), 249; “taxpayer” — 248(1); “testamentary debt’ — 
70(8); “trust? — 104(1), 248(1), (3); “undepreciated capital cost’ — 
13(21), 248(1); “vested indefeasibly” — 248(9.2); “written” — Interpreta- 
tion Act 35(1)“writing”. 


Interpretation Bulletins [s. 70]: IT-226R: Gift to a charity of a 
residual interest in real property or an equitable interest in a trust. 


71. [Repealed under former Act] 


72. (1) Reserves, etc., for year of death — Where in 
a taxation year a taxpayer has died, 


(a) paragraph 20(1)(n) does not apply to allow, in 
computing the income of the taxpayer for the year 
from a business, the deduction of any amount as a re- 
serve in respect of property sold in the course of the 
business; 


(b) no amount is deductible under subsection 32(1) as 
a reserve in respect of unearned commissions in com- 
puting the taxpayer’s income for the year; 


(c) no amount may be claimed under subparagraph 
40(1)(a)(ii), paragraph 40(1.01)(c) or subparagraph 
44(1)(e)(i1) in computing any gain of the taxpayer for 
the year; 


(d) subsection 64(1)7 does not apply to allow, in com- 
puting the income of the taxpayer for the year, the de- 
duction of any amount as a reserve in respect of the 
disposition of any property; and 


(e) subsection 64(1.1)’ does not apply to allow, in 
computing the income of the taxpayer for the year, the 
deduction of any amount as a reserve in respect of the 
disposition of any property. 
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Related Provisions: 61.2 — Deduction of debt forgiveness reserve for 
year of death; 72(2) — Election by legal representative and transferee re 
reserves. 

History: Para. 72(1)(c) amended by 1998, c. 19, s. 12, applicable to 1997 
et seq. The para. formerly read: 

(c) no amount may be claimed under subparagraph 40(1)(a)(iii) or 
44(1)(e)(Gii) in computing any gain of the taxpayer for the year; 
Para. 72(1)(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

49(1), applicable to 1990 et seq. Para. 72(1)(c) formerly read: 
(c) subparagraph 40(1)(a)(Gii) does not apply to permit the claiming 
of any amount under that subparagraph in computing any gain of 
the taxpayer for the year; 


Interpretation Bulletins: IT-152R3: Special reserves — sale of land; 
IT-154R: Special reserves; IT-236R4: Reserves — disposition of capital 
property (archived); IT-321R: Insurance agents and brokers — unearned 
commissions (archived). 


(2) Election by legal representative and 
transferee re reserves — Where property of a tax- 
payer that is a right to receive any amount has, on or after 
the death of the taxpayer and as a consequence thereof, 
been transferred or distributed to the taxpayer’s spouse or 
common-law partner described in paragraph 70(6)(a) or 
to a trust described in paragraph 70(6)(b) (in this subsec- 
tion referred to as the “transferee’’), if the taxpayer was 
resident in Canada immediately before the taxpayer’s 
death and the taxpayer’s legal representative and _ the 
transferee have executed jointly an election in respect of 
the property in prescribed form, 


(a) any amount in respect of the property that would, 
but for paragraph (1)(a), (b), (d) or (e), as the case may 
be, have been deductible as a reserve in computing the 
taxpayer's income for the taxation year in which the 
taxpayer died shall, 


(i) notwithstanding subsection (1), be deducted in 
computing the taxpayer’s income for the taxation 
year in which the taxpayer died, 


(i1) be included in computing the transferee’s in- 
come for the transferee’s first taxation year ending 
after the death of the taxpayer, and 


(111) be deemed to be 


(A) an amount that has been included in com- 
puting the transferee’s income from a business 
for a previous year in respect of property sold in 
the course of the business, 


(B) an amount that has been included in com- 
puting the transferee’s income for a previous 
year as a commission in respect of an insurance 
contract, other than a life insurance contract, 


(C) an amount that by virtue of subsection 59(1) 
has been included in computing the transferee’s 
income for a preceding taxation year, or 


(D) for the purposes of subsection 64(1.1)’, an 
amount that by virtue of paragraph 59(3.2)(c) 
has been included in computing the transferee’s 
income for a preceding taxation year and to be 
an amount deducted by the transferee pursuant 
to paragraph 64(1.1)(a)’ in computing the trans- 
feree’s income for the transferee’s last taxation 
year ending before the death, 


as the case may be; 


(b) any amount in respect of the property that could, 
but for paragraph (1)(c), have been claimed under sub- 
paragraph 40(1)(a)(iii) or 44(1)(e)Gii) in computing 


The section 64 meant to be referred to is s. 64 of R.S.C. 1952, c. 148 — ed. 
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the amount of any gain of the taxpayer for the year 
shall, 


(1) notwithstanding paragraph (1)(c), be deemed to 
have been so claimed, and 


(ii) for the purpose of computing the transferee’s 
income for the transferee’s first taxation year end- 
ing after the death of the taxpayer and any subse- 
quent taxation year, be deemed to have been 


(A) proceeds of the disposition of capital pro- 
perty disposed of by the transferee in that first 
taxation year, and 


(B) the amount determined under subparagraph 
40(1)(a)G) or 44(1)(e)(), as the case may be, in 
respect of the capital property referred to in 
clause (A); and 


(c) notwithstanding paragraphs (a) and (b), where any 
property had been disposed of by the taxpayer, in 
computing the income of the transferee for any taxa- 
tion year ending after the death of the taxpayer, 


(i) the amount of the transferee’s deduction under 
paragraph 20(1)(n) as a reserve in respect of the 
property sold in the course of business, 


(ii) the amount of the transferee’s claim under sub- 
paragraph 40(1)(a)(i11) or 44(1)(e)(ii1) in respect of 
the disposition of the property, and 


(11) the amount of the transferee’s deduction under 
section 64’ as a reserve in respect of the disposi- 
tion of the property 


shall be computed as if the transferee were the tax- 
payer who had disposed of the property and as if the 
property were disposed of by the transferee at the time 
it was disposed of by the taxpayer. 
Related Provisions: 220(3.2), Reg. 600(b) — Late filing of election or 
revocation; 248(8) — Occurrences as a consequence of death. 
History: Subsec. 72(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
That portion of para. 72(2)(b) preceding subpara. (i), and subpara. 
72(2)(c)(ii), amended to add to each “or 44(1)(e)qi)’, and cl. 
72(2)(b)Gi)(B) amended to add “or 44(1)(e)(1), as the case may be”, by 
1994, c. 7, Sch. I (1991, c. 49), subsecs. 49(2) to (4), applicable to 1990 et 
seq. 
Interpretation Bulletins [subsec. 72(2)]: IT-152R3: Special 
reserves — sale of land; IT-236R4: Reserves — disposition of capital pro- 
perty (archived). 
Information Circulars [subsec. 72(2)]: 92-1: 
cepting late, amended or revoked elections. 
Forms [subsec. 72(2)]: T2069: Election in respect of amounts not 
deductible as reserves for the year of death; T4011: Preparing returns for 
deceased persons [guide]. 


Definitions [s. 72]: “ 


Guidelines for ac- 


amount”, “business” — 248(1); “Canada” — 255; 


“capital property”, “common-law partner’ —54, 248(1); “conse- 
quence” — 248(8); “prescribed”, “property” — 248(1); “resident in Can- 
ada” — 250; “taxation year’—11(2), 249; “taxpayer” — 248(1); 


“trust”? — 104(1), 248(1), (3). 


73. (1) Inter vivos transfers by individuals — For 
the purposes of this Part, where at any time any particular 
capital property of an individual (other than a trust) has 
been transferred in circumstances to which subsection 
(1.01) applies and both the individual and the transferee 
are resident in Canada at that time, unless the individual 
elects in the individual’s return of income under this Part 
for the taxation year in which the property was transferred 


S. 73(1) 


that the provisions of this subsection not apply, the partic- 
ular property is deemed 


(a) to have been disposed of at that time by the indivi- 
dual for proceeds equal to, 


(1) where the particular property is depreciable pro- 
perty of a prescribed class, that proportion of the 
undepreciated capital cost to the individual imme- 
diately before that time of all property of that class 
that the fair market value immediately before that 
time of the particular property is of the fair market 
value immediately before that time of all of that 
property of that class, and 


(11) in any other case, the adjusted cost base to the 
individual of the particular property immediately 
before that time; and 


(b) to have been acquired at that time by the transferee 
for an amount equal to those proceeds. 


: Proposed Amendment — 73(1) opening 


fy Inter vivos dy nef individuals - a For the 


aa the ansieree. are 
-, unless the individual 


tran oy that the oe of he subsection not ap- 
ply, the particular property: isdeemed 


Appleston The Octob 30, 2003, a Notice of Ways and Means 


ion TRA) Seantilly Bevides fora 

capital property by an individual 
(other than a trust) where it is transferred by the individual in 
circumstances whee subsection ss 1 > ee and a number 


Sa ie a ended so a it ops toa 


transfer of property that i is a specified panes interest. 
The 


relevant i in the context of he foreign investment entity rules i in 

sections 94.1 to 94.4. For more information on the definition 
“specified participating interest” in Supaeeod A) see the 

commentary on that definition.  —_/ 


Related Provisions: 40(4) — Where principal residence disposed of to 
a spouse; 44.1(5) — Small business investment rollover on breakdown of 
relationship; 53(4) — Effect on ACB of share, partnership interest or trust 
interest; 56.1 — Maintenance payments; 70(6)(a)—— Where transfer or 
distribution to spouse or trust; 70(9.1), (9.3) — Transfer of farm property 
from spouse trust to settlor’s children before 2000; 73(1.1) — Interpreta- 
tion; 73(2) — Transfer of depreciable property; 74.1(1) — Attribution of 
income or loss on property transferred to spouse; 74.2(1) — Gain or loss 
deemed that of lender or transferor; 94(4)(b) [proposed] — Deeming non- 
resident trust to be resident in Canada does not apply; 104(4)(a), (a.3), 
(a.4)— Deemed disposition by trust following transfer under 73(1); 
107.4 — Qualifying disposition to a trust; 108(3) — Meaning of “income” 
of trust; 108(4) — Trust not disqualified by reason only of payment of cer- 
tain taxes; 148(8) — Disposition at non-arm’s length and similar cases; 
148(8.1) — Jnter vivos transfer to spouse; 220(3.2) — Late filing of elec- 
tion or revocation; 252(3) — Extended meaning of “spouse” and “former 
spouse”; Reg. 600(b) — Late filing of election or revocation. 


History: Subsec. 73(1) amended by 2001, c. 17, s. 53, applicable to trans- 
fers that occur after 1999 except that, in respect of transfers that occur in 
2000 or 2001, for the purpose of subsec. 73(1), the residence of a trans- 


’The section 64 meant to be referred to is s. 64 of R.S.C. 1952, c. 148 — ed. 


453 


S. 73(1) 


feree trust shall be determined without reference to s. 94, as it reads before 
2002. Subsec. 73(1) formerly read: 


73. (1) Inter vivos transfer of property of spouse, etc., or 
trust — For the purposes of this Part, where at any time after 1977 
any particular capital property of a taxpayer has been transferred to 


(a) the taxpayer’s spouse or common-law partner, 


(b) a former spouse or common-law partner of the taxpayer in 
settlement of rights arising out of their marriage or common- 
law partnership, or 


(c) a trust created by the taxpayer under which 


(1) the taxpayer’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before 
the spouse’s or common-law partner’s death, and 


(ii) no person except the spouse or common-law partner 
may, before the spouse’s or common-law partner’s death, 
receive or otherwise obtain the use of any of the income or 
capital of the trust, 


(d) [Repealed] 


and both the taxpayer and the transferee were resident in Canada at 
that time, unless the taxpayer elects in the taxpayer’s return of in- 
come under this Part for the taxation’year in which the property was 
transferred not to have the provisions of this subsection apply, the 
particular property shall be deemed to have been disposed of at that 
time by the taxpayer for proceeds equal to, 


(e) where the particular property is depreciable property of a 
prescribed class, that proportion of the undepreciated capital 
cost to the taxpayer immediately before that time of all property 
of that class that the fair market value immediately before that 
time of the particular property is of the fair market value imme- 
diately before that time of all of that property of that class, and 


(f) in any other case, the adjusted cost base to the taxpayer of 
the particular property immediately before that time, 


and to have been acquired at that time by the transferee for an 
amount equal to those proceeds. 


Proposed Amendment — Application of $.C. 2001, c. 17, 8. 


x 
Application: The Qetober 30, 2003 Notice of Wa 


s. 42, will amend the application of the amendme 
by S.C. es & 7, s. 53 to read as follows, de 


2001: 


mon-law partner or a trust for the cxouaie benefit it of the ‘spouse or commonly 


apply, the transferor and transferee must both be resident in Canad 1 at the time of the 
transfer. Where the transferee is a trust, in respect of transfers that occur in 2000 or. 


2001, the residency requirement is determined without reference t to subsection 9. 1) as 
it read before 2002. : : : 


This amendment to the libene Tax Aihenlline ts oS 2000, ae. in plying 
subsection 73(1) in respect of transfers that occur in 2000, 2001 or 2002, the residence 
of a transferee will be determined without ronerence:t to section. ae as it reads i in ‘its 


application to taxation years that began before 2003. 


Subsec. 73(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with. “spouse or common-law partner’, by Sch. 2, s. 7, to replace 
“spouse’s” with “spouse’s or common-law partner’s”; and by Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, appli- 
cable to 2001 et seq.,.in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Para. 73(1)(d) repealed by 1994,.c. 7, Sch. VII (1993, c. 24), subsec. 
29(1), applicable with respect to transfers of property occurring after 1992. 
Para. (d) formerly read: 


(d) an individual of the opposite sex, under an order for the support 
or maintenance of the individual, made by a competent tribunal in 
accordance with the laws of a province, where the individual and 
the taxpayer cohabited in a conjugal relationship before the date of 
the order, 


ner during the lifetime of the spouse or common-law partner. For subsection TA) ‘i 
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Para. 73(1)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 50, appli- 
cable with respect to transfers occurring after July 13, 1990. Para. 73(1)(d) 
formerly read: 


(d) an individual pursuant to a decree, order or judgment of a com- 
petent tribunal made in accordance with prescribed provisions of the 
law of a province if that individual either entered into a written 
agreement with the taxpayer in accordance with those provisions or 
is'a person within’a prescribed class of persons referred to in those 
provisions, 

Selected Cases: King v. Canada, [1995] 1 C.T.C. 2353 (TCC) (Con- 

duct of taxpayers may constitute estoppel with respect to attribution and 

timing). 


I.T. Application Rules: 20(1.1) (where property owned since before 
1972). 


Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property 
to individuals directly or through trusts; IT-325R2: Property transfers after 
separation, divorce and annulment. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(1.01) Qualifying transfers — Subject to subsection 
(1.02), property is transferred by an individual in circum- 
stances to which this subsection applies where it is trans- 
ferred to 


(a) the individual’s spouse or common-law partner; 


(b) a former spouse or common-law partner of the in- 
dividual in settlement of rights arising out of their 
marriage or common-law partnership; or 


(c) a trust created by the individual under which 


(i) the individual’s spouse or common-law partner 
is entitled to receive all of the income of the trust 
that arises before the spouse’s or common-law 
partner’s death and no person except the spouse or 
common-law partner may, before the spouse’s or 
common-law partner’s death, receive or otherwise 
obtain the use of any of the income or capital of the 
trust, 


(ii) the individual is entitled to receive all of the 
income of the trust that arises before the indivi- 
dual’s death and no person except the. individual 
may, before the individual’s death, receive or oth- 
erwise obtain the use of any of the income or capi- 
tal of the trust, or 


(iil) either 
(A) the individual or the individual’s spouse is, 
in combination with the other, entitled to re- 
ceive all of the income of the trust that arises 
before the later of the death of the individual 
and the death of the spouse and no other person 
may, before the later of those deaths, receive or 


otherwise obtain the use of any of the income or 
capital of the trust, or 


(B) the individual or the individual’s common- 
law partner is, in combination with the other, 
entitled to receive all of the income of the trust 
that arises before the later of the death of the 
individual and the death of the common-law 
partner and no other person may, before the 
later of those deaths, receive or otherwise. ob- 
tain the use of any of the income or capital of 
the trust. 


Related Provisions: 73(1.02)— Limitation on transfers to trusts; 
108(3) — Calculation of income of trust; 108(4) — Trust not disqualified 
by reason only of payment of certain duties and taxes; 248(1)“alter ego 
trust” — Trust for individual during own lifetime. 
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History: Subsec. 73(1.01) added by 2001, c. 17, s. 53, applicable to trans- 
fers that occur after 1999 except that, 


(a) in respect of transfers that occur in 2000 and subject to para. (b), 


(i) subsec. 73(1.01) shall be read without reference to the words 


“or common-law partner’, “or common-law partner’s” and “or 


common-law partnership”, and 
(ii) subpara. 73(1.01)(c)(iii) shall be read as follows: 


(iii) the individual or the individual’s spouse is, in combi- 
nation with the other, entitled to receive all of the income 
of the trust that arises before the later of the death of the 
individual and the death of the spouse and no other person 
may, before the later of those deaths, receive or otherwise 
obtain the use of any of the income or capital of the trust. 


(b) para. (a) does not apply to a transfer at any time by an individual 
to or for the benefit of another individual where, because of an elec- 
tion under s.. 144 of 2000, c. 12, ss. 130 to 142 of that Act applied at 
that time to those individuals. 


(1.02) Exception for transfers — Subsection (1.01) 
applies to a transfer of property by an individual to a trust 
the terms of which satisfy the conditions in subparagraph 
(1.01)(c)(i) or (ii) only: where 


(a) the trust was created after 1999; 
(b) either 


(i) the individual had attained 65 years of age at the 
time the trust was created, or 


(11) the transfer does not result in a change in bene- 
ficial ownership of the property and there is imme- 
diately after the transfer no absolute or contingent 
right of a person (other than the individual) or part- 
nership as a beneficiary (determined with reference 
to subsection 104(1.1)) under the trust; and 


(c) in the case of a trust the terms of which satisfy the 
conditions in subparagraph (1.01)(c)(1), the trust does 
not make an election under. subparagraph 
104(4)(a)(i. 1). 

Related Provisions: 104(1.1) — Restricted meaning of “beneficiary”. 


History: Subsec. 73(1.02) added by 2001, c: 17, s. 53, applicable to trans- 
fers that occur after 1999 except that, in: respect of transfers that occur 
before March 16, 2001, subpara. 73(1.02)(b)(i1) shall be read as follows: 


(ii) no person (other than the individual) or partnership has any ab- 
solute or contingent right as a beneficiary under the trust (deter- 
mined with reference to subsection 104(1.1)); and 


(1.1) Interpretation — For greater certainty, a property 
is, for the purposes of subsections (1) and (1.01), deemed 
to be property of the individual referred to in subsection 
(1) that has been transferred to a particular transferee 
where, 


(a) under the laws of a province or because of a de- 
cree, order or judgment of a competent tribunal made 
in accordance with those laws, the property 


(i) is acquired or is deemed to have been acquired 
by the particular transferee, 


(ii) is deemed or declared to be property of, or is 


awarded to, the particular transferee, or 
(iii) has vested in the particular transferee; and 


(b) the property was or would, but for those laws, have 
been a capital property of the individual referred to in 
subsection (1). 


Related Provisions: 70(9.1), (9.3) — Transfer of farm property from 
spouse trust to settlor’s children. 


History: Subsec. 73(1.1) amended by 2001, c. 17, s. 53, applicable to 
transfers that occur after 1999. The subsec. formerly read: 


(1.1) Interpretation — For greater certainty, where, under the laws 
of a province or because of a decree, order or judgment of a compe- 


S. 73(2) 


tent tribunal made in accordance with those laws, a person referred 
to in subsection (1) 


(a) acquires or is deemed to have acquired, 
(b) is deemed or declared to have or is awarded, or 
(c) has vested in that person, 


property that was or would, but for those provisions, have been a 
capital property of the taxpayer referred to in subsection (1), that 
property shall, for the purposes of that subsection, be deemed to be 
capital property of the taxpayer that has been transferred to that 
person. 


The opening words of subsec. 73(1.1) substituted by 1994, c. 21, s. 34, 
applicable to transfers occurring after July 13, 1990. The opening words 
formerly read: 


(1.1) Interpretation — For greater certainty, where, by the opera- 
tion of prescribed provisions of the law of a province or by virtue of 
a decree, order or judgment of a competent tribunal made in accor- 
dance with those provisions, a person referred to in subsection (1) 
Regulations: 6500(2) (prescribed provisions; no longer needed). 
I.T. Application Rules: 20(1.1). 


Interpretation Bulletins: [T-325R2: Property transfers after separation, 
divorce and annulment. 


(1.2) [Repealed under former Act] 


(2) Capital cost and amount deemed allowed to 
spouse, etc., or trust — Where a transferee is deemed 
by subsection (1) to have acquired any particular depre- 
ciable property of a prescribed class of a taxpayer for an 
amount determined under paragraph (1)(e) and the capital 
cost to the taxpayer of the particular property exceeds the 
amount determined under that paragraph, for the purposes 
of sections 13 and 20 and any regulations made under 
paragraph 20(1)(a) 


(a) the capital cost to the transferee of the particular 
property shall be deemed to be the amount that was 
the capital cost to the taxpayer thereof; and 


(b) the excess shall be deemed to have been allowed to 
the transferee in -respect.,of the particular property 
under regulations made under paragraph 20(1)(a) in 
computing income for taxation years before the acqui- 
sition thereof. 


Proposed Amendment — 73(2) 


(2) Capital cost and amount deemed allowed to 
spouse, etc., or trust — lf a transferee is deemed by 
subsection (1) to have acquired any particular deprecia- 
ble property of a prescribed class of a taxpayer for an 
amount determined under paragraph (1)(b) and the capi- 
tal cost to the taxpayer of the particular property ex- 
ceeds the amount determined under that paragraph, in 
applying sections 13 and 20 and any regulations made 
under paragraph 20(1)(a) 
(a) the capital cost to the transferee of the particular 
property is deemed to be the amount that was the 
capital cost to the taxpayer of the Partevles property; 
and 


(b) the excess is deemed to have been alowed to the 
transferee in respect of the particular property under 
_ regulations made under paragraph 20(1)(a) in com- 
puting income for taxation years before the acquisi- 
tion of the particular property. 
Application: The February 27, 2004 draft legislation, subsec. 32(1), 
will amend subsec. 73(2) to read as above, applicable to transfers that 
oceur after 1999. 
Technical Notes: Subsection 73(2) applies ee a person 
(“transferor”) transfers depreciable capital property (“DCP”) of 
a prescribed class to a taxpayer (“transferee”) in circumstances 
in which subsection 73(1) applies. If the capital cost to the 
transferor of the DCP is greater than the amount at which the 
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transferee is deemed under subsection 73(1) to have acquired 
the DCP, subsection 73(2) ensures that the proper amount of 
capital cost allowance allowed to the transferor is available for 
recapture on a subsequent disposition of the DCP by os 
transferee. 


Subsection 73(2) is amended to replace the hee ‘to para- 
graph 73(1)(e) with a reference to paragraph 73(1)(b). Para- 
graph 73(1)(b) now provides for the amount at which the trans- 
feree is deemed to acquire property on a transfer fo which 
subsection 73(1) applies. 


.T. Application Rules: 20(1.1) (where property owned since before 
i): 


Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property 
to individuals directly or through trusts; IT-325R2: Property transfers after 
separation, divorce and annulment. 


(3) inter vivos transfer of farm property to child — 
For the purposes of this Part, if at any time any land in 
Canada or depreciable property in Canada of a prescribed 
class of a taxpayer or any eligible capital property in re- 
spect of a business carried on in Canada by a taxpayer is 
transferred by the taxpayer to a child of the taxpayer who 
was resident in Canada immediately before the transfer, 
and the property was, before the transfer, used principally 
in a farming business in which the taxpayer, the tax- 
payer’s spouse or common-law partner or any of the tax- 
payer’s children was actively engaged on a regular and 
continuous basis (or, in the case of property used in the 
operation of a woodlot, was engaged to the extent re- 
quired by a prescribed forest management plan in respect 
of that woodlot), 


(a) where the property transferred was depreciable 
property of a prescribed class, the taxpayer shall be 
deemed to have disposed of the property at the time of 
the transfer for proceeds of disposition equal to, 


(i) in any case to which neither subparagraph (11) 
nor (111) applies, the proceeds of disposition other- 
wise determined, 


(11) 1f the proceeds of disposition otherwise deter- 
mined exceeded the greater of 


(A) the fair market value of the property imme- 
diately before the time of the transfer, and 


(B) that proportion of the undepreciated capital 
cost to the taxpayer immediately before the 
time of the transfer of all of the depreciable pro- 
perty of the taxpayer of that class that the fair 
market value at that time of the property so 
transferred was of the fair market value at that 
time of all of the depreciable property of the 
taxpayer of that class, 


the greater of the amounts referred to in clauses 
(A) and (B), or 


(ii) if the proceeds of disposition otherwise deter- 
mined were less than the lesser of the amounts re- 
ferred to in clauses (ii)(A) and (B), the lesser of 
those amounts; 


(b) where the property transferred was land, the tax- 
payer shall be deemed to have disposed of the pro- 
perty at the time of the transfer for proceeds of dispo- 
sition equal to, 


(i) in any case to which neither subparagraph (ii) 
nor (iii) applies, the proceeds of disposition other- 
wise determined, 
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(ii) if the proceeds of disposition otherwise deter- 
mined exceeded the greater of 


(A) the fair market value of the land immedi- 
ately before the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the 
land immediately before the time of the 
transfer, 


the greater of the amounts referred to in clauses 
(A) and (B), or 


(11) if the proceeds of disposition otherwise deter- 
mined were less than the lesser of the amounts re- 
ferred to in clauses (i1)(A) and (B), the lesser of 
those amounts; 


(b.1) where the property transferred was eligible capi- 
tal property, the taxpayer shall be deemed to have dis- 
posed of the property at the time of the transfer for 
proceeds of disposition equal to, 
(i) in any case to which neither subparagraph (11) 
nor (i11) applies, the proceeds of disposition other- 
wise determined, 


(11) if the proceeds of disposition otherwise deter- 
mined exceeded the greater of 


(A) the fair market value of the property imme- 
diately before the time of the transfer, and 


(B) the amount determined by the formula 


slibse| 
FAHOINE 


where 


A is the cumulative eligible capital of the. tax- 
payer in respect of the business, 


B is the fair market value of the property im- 
mediately before the transfer, and 


C is the fair market value immediately before 
that time of all eligible capital property of 
the taxpayer in respect of the business, 


the greater of the amounts referred to in clauses 
(A) and (B), or 


(111) 1f the proceeds of disposition otherwise deter- 
mined were less than the lesser of the amounts re- 
ferred to in clauses (11)(A) and (B), the lesser of 
those amounts; 


(c) section 69 does not apply in determining the pro- 
ceeds of disposition of the depreciable property, the 
land or the eligible capital property; 


_ Proposed Amendment — -73(3)(c) oe 


- oe subsection 69(1). does not apply in determini ng 
_ the proceeds of disposition of the depreciable pro-— 
perty, the land or the eligible capital property; — 


Application: The February 27, 2004 draft legislation, subsec. 32(2), 
will amend para. 73(3)(c) to read as above, applicable to dest 
that occur after December 20, 2002. 


Technical Notes (December 20, 2002): For dispositions 
made after December 20, 2002, paragraph 73(3)(c) is amended — 
to clarify that subsection 73(3) does not apply if the anti-avoid- _ 
ance rule in subsection 69(11) applies. When applicable, sub- 
section 69(11) denies the benefit of the rollover by treating the | 
vendor’s proceeds of disposition to be equal to the fair market — 
value of the transferred property eae any other . 
provision of the Act. - o 


(d) the child shall be deemed to have te a the de- 
preciable property or the land, as the case may be, for 
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an amount equal to the proceeds of disposition deter- 
mined under paragraph (a) or (b), respectively; 


(d.1) where the property transferred was eligible capi- 
tal property of the taxpayer, the child shall be deemed 
to have acquired a capital property, immediately after 
the transfer, at a cost equal to the proceeds of disposi- 
tion determined under paragraph (b.1), except that, 
where the child continues to carry on the business pre- 
viously carried on by the taxpayer, the taxpayer’s 
spouse or common-law partner or any of the tax- 
payer’s children, the taxpayer shall be deemed to have 
acquired an eligible capital property and to have made 
an eligible capital expenditure at a cost equal to the 
total of 


(i) the proceeds of disposition referred to in para- 
graph (b.1), and 


(ii) “3 of the amount determined by the formula 


(ssB)-p 


where 


A is the amount, if any, determined for F in the 
definition “cumulative eligible capital” in sub- 
section 14(5) in respect of the business of the 
taxpayer immediately before the time of the 
transfer, 


Bis the fair market value of the property immedi- 
ately before that time, 


C is the fair market value immediately before that 
time of all eligible capital property of the tax- 
payer in respect of the business, and 


D is the amount, if any, included under subpara- 
graph 14(1)(a)(iv) in computing the income of 
the taxpayer as a result of the disposition, 


and, for the purpose of determining at any subsequent 
time the child’s cumulative eligible capital in respect 
of the business, an amount equal to */4 of the amount 
determined under subparagraph (ii) shall be added to 
the amount otherwise determined in respect thereof for 
P in the definition “cumulative eligible capital” in sub- 
section 14(5); 


(d.2) for the purposes of determining after the time of 
the transfer 


(1) the amount deemed by subparagraph 14(1)(a)(v) 
to be the child’s taxable capital gain, and 


(ii) the amount to be included under subparagraph 
14(1)(a)(v) or paragraph 14(1)(b) in computing the 
child’s income 


in respect of any subsequent disposition of the pro- 
perty of the business, there shall be added to the 
amount otherwise determined for Q in the definition 
‘cumulative eligible capital” in subsection 14(5) the 
amount determined by the formula 

B 


Ax= 
C 


where 


A is the amount, if any, determined for Q in that defi- 
nition in respect of the business of the taxpayer im- 
mediately before the time of the transfer, 


B is the fair market value immediately before that 
time of the property transferred, and 


S. 73(3) 


C is the fair market value immediately before that 
time of all eligible capital property of the taxpayer 
in respect of the business; and 


(e) where the child is deemed to have acquired depre- 
ciable property of a prescribed class of the taxpayer 
for an amount determined under paragraph (d) and the 
capital cost to the taxpayer of the property exceeds the 
amount determined under that paragraph, for the pur- 
poses of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a), 


(i) the capital cost to the child of the property shall 
be deemed to be the amount that was the capital 
cost to the taxpayer thereof, and 


(11) the excess shall be deemed to have been al- 
lowed to the child in respect of the property under 
regulations made under paragraph 20(1)(a) in com- 
puting income for taxation years before the acqui- 
sition thereof. 


Related Provisions: 44(1.1)— Farm property disposed of to child; 
69(11) — Anti-avoidance rule where property sold after rollover; 70(9) — 
Transfer of farm property by farmer to child; 70(9.6) — Transfer to par- 
ent; 70(9.8) — Farm property used by corporation or partnership; 75.1 — 
Gain or loss deemed that of transferor; 104(4)(a.4) — Deemed disposition 
by trust following transfer; 110.6(1)“qualified farm property’’(d)(i1) — 
Property to which 73(3)(d.1) applies eligible for capital gains exemption; 
110.6(2) — Capital gains exemption on farm property; 257 — Formula 
cannot calculate to less than zero. 


History: The opening words of subsec. 73(3) amended by 2002, c. 9, s. 
28, applicable to transfers of property that occur after December 10, 2001. 
The opening words formerly read: 


(3) For the purposes of this Part, where at any time any land in Can- 
ada or depreciable property in Canada of a prescribed class of a tax- 
payer or any eligible capital property in respect of a business carried 
on in Canada by a taxpayer is transferred by the taxpayer to a child 
of the taxpayer who was resident in Canada immediately before the 
transfer, and the property was, before the transfer, used principally 
in the business of farming in which the taxpayer, the taxpayer’s 
spouse or common-law partner or any of the taxpayer’s children 
was actively engaged on a regular and continuous basis, 


Subsec. 73(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seg., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subpara. 73(3)(d.2)(ii) amended by 1995, c. 3, s. 19, applicable to trans- 
fers that occur after February 22, 1994. Subpara. (ii) formerly read: 


(i1) the amount to be included under paragraph 14(1)(b) in comput- 
ing the child’s income 


That portion of subsec. 73(3) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec, 29(2), applicable to transfers occurring 
after 1992. That portion formerly read: 


(3) Inter vivos transfer of farm property by farmer to his 
child — For the purposes of this Part, where at any time after 1971 
any land in Canada or depreciable property in Canada of a pre- 
scribed class of a taxpayer or any eligible capital property in respect 
of a business carried on in Canada by a taxpayer has been trans- 
ferred by a taxpayer to a child of the taxpayer who was resident in 
Canada immediately before the transfer, and the property was, im- 
mediately before the transfer, used by the taxpayer, the taxpayer’s 
spouse or any of the taxpayer’s children in the business of farming, 
the following rules apply: 


Cl. 73(3)(b.1)Gi)(B) and all that portion of para. (d.1) following subpara. 
(1) amended, and para. (d.2) added, by 1994, c. 7, Sch. VII (1993, c. 24), 
subsecs. 29(3) to (5), applicable to transfers by a taxpayer occurring after 
the beginning of the first fiscal period of the taxpayer’s business beginning 
after 1987. Those portions formerly read: 


(B) */ of the taxpayer’s cumulative eligible capital in respect of 
the business immediately before the time of the transfer, 


(ii) the amount, if any, by which 


(A) the amount, if any, determined for F in the definition 
“cumulative eligible capital” in subsection 14(5) in respect 
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of the business of the taxpayer immediately before the time 
of the transfer 


exceeds 


(B) the amount, if any, included in the income of the tax- 
payer by reason of subparagraph 14(1)(a)(iv) as a result of 
the disposition, 


and, for the purposes of determining at any time the child’s cumu- 
lative eligible capital in respect of the business, an amount equal to 
the amount determined under subparagraph (ii) shall be added to the 
amount otherwise determined for P in the definition “cumulative el- 
igible capital” in subsection 14(5); and 


Regulations: See under 70(9) re prescribed forest management plans. 
1.T. Application Rules: 26(19) (property owned since before 1972). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child; IT-373R2: Woodlots, 


(4) Inter. vivos transfer of family farm 
corporations and partnerships — For the purposes 
of this Part, where at any particular time after April 10, 
1978 a taxpayer has transferred property to a child of the 
taxpayer who was resident in Canada immediately before 
the transfer, and the property was, immediately before the 
transfer, a share of the capital stock of a family farm cor- 
poration of the taxpayer or an interest in.a family farm 
partnership of the taxpayer (within the meaning assigned 
by subsection 70(10)), the following rules apply: 


(a) the taxpayer shall be deemed to have disposed of 
the property at the time of the transfer for proceeds of 
disposition equal to, 


(1) in any case to which neither subparagraph (11) 
nor (iii) applies, the proceeds of disposition other- 
wise determined, 


(11) if the proceeds of disposition otherwise deter- 
mined exceeded the greater of 


(A) the fair market value of the property imme- 
diately before the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the 
property immediately before the time of the 
transfer, 


the greater of the amounts referred to in clauses 
(A) and (B), or 
(iii) if the proceeds of disposition otherwise deter- 
mined were less than the lesser of the amounts re- 
ferred to in clauses (i1)(A) and (B), the lesser of 
those amounts; 


(b) section 69 does not apply in determining the pro- 
ceeds of oy adie ws idle Hee eaela ABS 


will amend para, 73(4)(b). to a as “above, pliable to, Aispositions 


that occur after December 20, 2002. 


Technical Notes (December 20, 2002): Por eapcaitians : 
made after December 20, 2002, paragraph 73(4)(b) is amended — 


to clarify that subsection 73(4) does not apply if the anti-avoid- — 
ance rule in subsection 69(11) applies. When applicable, sub- — 


section 69(11)'denies the benefit of the rollover by treating the © 
vendor’s proceeds of disposition to be equal to the fair market — 


value of the transferred igh poeded ay ene is 


provision of the Act. 


(c) the child shall be deemed to have acquired the pro- 
perty for an amount equal to the proceeds of disposi- 
tion determined under paragraph (a). 


Related Provisions: 53(4) — Effect on ACB of share or partnership 
interest; 70(9.2) — Transfer of family farm corporations and partnerships; 
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70(9.6) — Transfer to parent; 70(10)— “child”; 75.1— Gain or loss 
deemed that of transfer; 104(4)(a.4) — Deemed disposition by trust. fol- 
lowing transfer. 

I.T. Application Rules: 20(1.1). 

Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child. 

Advance Tax Rulings: ATR-56: Purification of a family farm 
corporation. 


(5) Disposition of a NISA — Where at any time a tax- 
payer disposes of an interest in the taxpayer’s NISA Fund 
No. 2, an amount equal to the balance in the fund so dis- 
posed of shall be deemed to have been paid out of the 
fund at that time to the taxpayer except that, 


(a) where the interest is disposed of to the taxpayer’s 
spouse or common-law partner, former spouse or com- 
mon-law partner or an individual referred to in para- 
graph (1)(d) (as it applies to transfers of property that 
occurred before 1993) in settlement of rights arising 
out of their marriage or common-law partnership, on 
or after the breakdown of the marriage or common- 
law partnership, that amount shall not be deemed to 
have been paid to the taxpayer if 


(1) the disposition 1s made under a decree, order or 
judgment of a competent tribunal or, in the case of 
a spouse or common-law partner or former spouse 
or common-law partner, a written separation agree- 
ment, and 


(ii) the taxpayer elects in the taxpayer’s return of 
income under this Part for the taxation year in 
which the property was disposed. of to have this 
paragraph apply to the disposition; and 
(b) where the interest is disposed of to a taxable Cana- 
dian corporation in a transaction in respect of which 
an election is made under section 85, an amount equal 
to the proceeds of disposition in respect of that interest 
shall be deemed to be paid, at that time, to the tax- 
payer out of the taxpayer’s NISA Fund No. 2. 


Related Provisions: 252(3) — Extended meaning of “spouse” and “for- 
mer spouse’. 


History: Subsec. 73(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner”, and by Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applica- 
ble to 2001 et seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Subsec. 73(5) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 29(6), 
applicable to dispositions occurring after 1990 except that in applying the 
subsec. before 1993, the reference to “marriage” shall be read as a refer- 
ence to “marriage or other conjugal relationship”. (After 1992, “marriage” 
is defined in new 252(4)(b).) 

Selected Cases [Subsec. 73(5)]: Brouillette v. R., [1998] 1 C.T.C. 
2229 (TCC) (Transfer to trust for benefit of child not legal equivalent of 
transfer to the child); Paxton v. Canada (December 12, 1996), Court File 
No. A-513-94 (FCA) (unreported) (“Inverse sham” had effect of invalidat- 
ing non-arm’s length transfer); Kieboom (A.) v. MNR, [1992] 2 C.T.C. 59 
(FCA) (Taxpayer “transferred” property to related parties by reducing eq- 
uity in corporation on subscription for shares by related parties). 
Interpretation Bulletins: IT-268R3: /nter vivos transfer of farm pro- 
perty to child. 


(6) Application of subsec. 70(10) — The definitions 
in subsection 70(10) apply to this section. 


Origin of subsec. 73(6): R.S.C. 1985, c. 1 (Sth Supp.). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child. 

Definitions [s. 73]: “ 
248(1); “beneficiary” — 104(1.1); “Canada” — 
255; “capital property” — 54, 73(1.1), 248(1); “carrying on business” — 
253; “child” — 70(10), 73(6), 252(1); “common-law partner’, “common- 
law partnership” — 248(1); “cumulative eligible capital’ — 14(5), 248(1); 


; “amount” — 
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“depreciable property” —,13(21), 248(1); “eligible capital property” — 
54; 248(1); “farming” — 248(1); “former.spouse” — 252(3); “income” — 
of trust 108(3); “‘individual”,— 248(1); “interest in a family, farm partner- 
ship” — 70(10), 73(6); “NISA Fund No. 2” — 248(1); ; “person”, “‘pre- 
scribed” — 248(1); “proceeds of disposition” — 54; “property” — 248(1); 
“province” — Interpretation Act 35(1); “regulation” — 248(1); “resident 
in Canada” — 250; “separation agreement” — 248(1); “share of the capi- 
tal stock of a family farm corporation” — 70(10), 73(6); “specified partici- 
pating interest” — 248(1); “spouse” — 252(3); “taxable Canadian corpo- 
ration” — 89(1), 248(1); “taxation year” —11(2), 249; “taxpayer” — 
248(1); “testamentary trust” — 108(1), 248(1); “transfer” — 73(1.1); 
“trust” — 104(1), 248(1), (3); “undepreciated capital cost” — 13(21), 
248(1). 


74. [Repealed under former’ Act] 


Selected Cases [subsec. 74(1)]: Kieboom v. MNR, [1992] 2'C.T.C. 
59 (FCA) (Taxpayer “transferred” property to related parties by reducing 
equity in corporation on subscription for shares by related parties). 


74.1 (1) Transfers and loans to spouse [or 
common-law partner] — Where an individual has 
transferred or lent property (otherwise than by an assign- 
ment of any portion of a retirement pension pursuant to 
section 65.1 of the Canada Pension Plan or a comparable 
provision of a provincial pension plan as defined in sec- 
tion 3 of that Act or of a prescribed provincial pension 
plan), either directly or indirectly, by means of a trust or 
by any other means whatever, to or for the benefit of a 
person who is the individual’s spouse or common-law 
partner or who has since become the individual’s spouse 
or common-law partner, any income or loss, as. the case 
may be, of that person for a taxation year from. the pro- 
perty or from, property substituted therefor, that relates to 
the. period in the year throughout which the individual is 
resident in Canada and that person is the individual’s 
spouse or common-law partner, shall be deemed to be in- 
come or a loss, as the case may be, of the individual for 
the year and not of that person. 


Related Provisions: 56(2)— Indirect payments; 56(4.1) — Interest 
free or low interest loans; 73(1) — Transfer to spouse deemed at cost; 
74.1(3) — Repayment of existing indebtedness; 74.2(1) — Gain or loss 
deemed that of lender or transferor; 74.3 — Transfers or loans to a trust; 
74.4(4) — Benefit not granted to a designated person; 74.5(1) — Trans- 
fers for fair market value consideration; 74.5(2)— Loans for value; 
74.5(3) — Spouses living apart; 74.5(6) — Back-to-back loans and trans- 
fers; 74.5(7) — Guarantees; 74.5(9) — Transfers or loans to a trust; 
74.5(11) — Artificial transactions; 74.5(12) — Attribution rules — ex- 
emption; 74.5(13) — No attribution of split income subject to kiddie tax; 
82(2) — Attributed dividends deemed received by taxpayer; 96(1.8) — 
Transfer or loan of partnership interest; 212(12) — No non-resident with- 
holding tax where income attributed; 248(5) — Substituted property. 


History: Subsec. 74.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seg., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Regulations: 7800(1) (prescribed provincial pension plan is the Sas- 
katchewan Pension Plan), 


interpretation Bulletins: IT-295R4: Taxable dividends received after 
1987 by a spouse; IT-325R2: Property transfers after separation, divorce 
and annulment; IT-385R2: Disposition of an income interest in a trust; IT- 
394R2: Preferred beneficiary election; [T-434R: Rental of real property by 
individual; IT-511R: Interspousal and certain other transfers and loans of 
property; IT-531: Eligible funeral arrangements. 


(2) Transfers and loans to minors — Where an indi- 
vidual has transferred or lent property, either directly or 
indirectly, by means of a trust or by any other means 
whatever, to or for the benefit of a person who was under 
18 years of age (other than an amount received in respect 
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of that person as a consequence of the operation of sub- 
section 122.61(1)) and who 


(a) does not deal with the individual at arm’s length, 
or 


(b) is the niece or nephew of the individual, 


any income or loss, as the case may be, of that person for 
a taxation year from the property or from property substi- 
tuted therefor, that relates to the period in the year 
throughout which the individual is resident in Canada, 
shall be deemed to be income or a loss, as the case may 
be, of the individual and not of that person unless that 
person has, before the end of the year, attained the age of 
18 years. 

Related Provisions: 56(2) — Indirect payments; 56(4.1) — Interest 
free or low interest loans; 69(1)(b) — Transfer not at arm’s, length deemed 
to be disposition at fair market value; 74.1(3) — Repayment of existing 
indebtedness; 74.3 — Transfers or loans to a trust; 74.4(4) — Benefit not 
granted to a designated person; 74.5(1) — Transfers for fair market value 
consideration; 74:5(2) — Loans for value; 74.5(3) — Spouses living apart; 
74.5(6) — Back-to-back loans and _ transfers; 74.5(7)'\— Guarantees; 
74.5(9) — Transfers or loans to a trust; 74.5(11) — Artificial transactions; 
74.5(12) — Attribution rules — exemption; 74.5(13) — No attribution of 
split. income. subject. to. kiddie tax; 75(1) — Transfers before May 23, 
1985; 82(2) — Attributed dividends deemed received by taxpayer; 
96(1.8) — Transfer or loan of partnership interest; 212(12) — No non-res- 
ident withholding tax where income attributed; 248(5) — Substituted 


property. 

History: That portion of subsec. 74.1(2) preceding para. (a) amended by 
1994, c. 7, Sch. VII (1992, c. 48), s. 4, to add the phrase in parentheses, 
applicable to 1993 et seq. ’ 


Selected Cases [s. 74.1(2)]: Romkey v. R., [2000] 1 C.T.C. 390 (FCA) 
(Divestiture of right to future dividends was caught by provision). 


interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child; IT-325R2: Property transfers after separation, divorce and 
annulment; IT-385R2: Disposition of an income interest in a trust; IT- 
394R2: Preferred beneficiary election; IT-434R: Rental of real property by 
individual; IT-510: Transfers and loans of property made. after May 22, 
1985 to a related minor; IT-531: Eligible funeral arrangements. 


(3) Repayment of existing indebtedness — For the 
purposes of subsections (1) and (2), where, at:any time, 
an individual has lent or transferred property (in this sub- 
section referred to as the “lent or transferred property”) 
either directly or indirectly, by means of a trust or by any 
other means whatever, to or for the benefit of a person, 
and the lent or transferred property or property substituted 
therefor is used 


(a) to repay, in whole or in part, borrowed money with 
which other property was acquired, or 


(b) to reduce an amount payable for other property, 


there shall be included in computing the income from the 
lent or transferred property, or from property substituted 
therefor, that is so used, that proportion of the income or 
loss, as the case may be, derived after that time from the 
other property or from property substituted therefor that 
the fair market value at that time of the lent or transferred 
property, or property substituted therefor, that is so used 
is of the cost to that person of the other property at the 
time of its acquisition, but for greater certainty nothing in 
this subsection shall affect the application of subsections 
(1) and (2) to any income or loss derived from the other 
property or from property substituted therefor. 
Interpretation Bulletins [subsec. 74.1(3)]: IT-325R2: Property trans- 
fers after separation, divorce and annulment; IT-394R2: Preferred benefi- 
ciary election; IT-510: Transfers and loans of property made after May 22, 
1985 to a related minor. 

Definitions [s. 74.1]: “amount” — 248(1); “arm’s length” — 251(1); 
“borrowed money” — 248(1); “Canada” — 255; “common-law partner”, 
“individual” — 248(1); “nephew”, “niece” — 252(2)(g); “person”, “pro- 
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perty’” — 248(1); “resident in Canada” — 250; “substituted property” — 
248(5); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


74.2 (1) Gain or loss deemed that of lender or 
transferor — Where an individual has lent or trans- 
ferred property (in this section referred to as “lent or 
transferred property’), either directly or indirectly, by 
means of a trust or by any other means whatever, to or for 
the benefit of a person (in this subsection referred to as 
the “recipient’”) who is the individual’s spouse or com- 
mon-law partner or who has since become the indivi- 
dual’s spouse or common-law partner, the following rules 
apply for the purposes of computing the income of the 
individual and the recipient for a taxation year: 


(a) the amount, if any, by which 


(1) the total of the recipient’s taxable capital gains 
for the year from dispositions of property (other 
than listed personal property) that is lent or trans- 
ferred property or property substituted therefor oc- 
curring in the period (in this subsection referred to 
as the “attribution period”) throughout which the 
individual is resident in Canada and the recipient is 
the individual’s spouse or common-law partner 


exceeds 


(ii) the total of the recipient’s allowable capital 
losses for the year from dispositions occurring in 
the attribution period of property (other than listed 
personal property) that is lent or transferred pro- 
perty or property substituted therefor 


shall be deemed to be a taxable capital gain of the in- 
dividual for the year from the disposition of property 
other than listed personal property; 


(b) the amount, if any, by which the total determined 
under subparagraph (a)(ii) exceeds the total deter- 
mined under subparagraph (a)(i) shall be deemed to be 
an allowable capital loss of the individual for the year 
from the disposition of property other than listed per- 
sonal property; 

(c) the amount, if any, by which 


(i) the amount that the total of the recipient’s gains 
for the year from dispositions occurring in the attri- 
bution period of listed personal property that is lent 
or transferred property or property substituted 
therefor would be if the recipient had at no time 
owned listed personal property other than listed 
personal property that was lent or transferred pro- 
perty or property substituted therefor 


exceeds 


(ii) the amount that the total of the recipient’s 
losses for the year from dispositions of listed per- 
sonal property that is lent or transferred property or 
property substituted therefor would be if the recipi- 
ent had at no time owned listed personal property 
other than listed personal property that was lent or 
transferred property or property — substituted 
therefor, 


shall be deemed to be a gain of the individual for the 
year from the disposition of listed personal property; 


(d) the amount, if any, by which the total determined 
under subparagraph (c)(ii) exceeds the total deter- 
mined under subparagraph (c)(i) shall be deemed to be 
a loss of the individual for the year from the disposi- 
tion of listed personal property; and 


(e) any taxable capital gain or allowable capital loss or 
any gain or loss taken into account in computing an 
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amount described in paragraph (a), (b), (c) or (d) shall, 
except for the purposes of those paragraphs and to the 
extent that the amount so described is deemed by vir- 
tue of this subsection to be a taxable capital gain or an 
allowable capital loss or a gain or loss of the indivi- 
dual, be deemed not to be a taxable capital gain or an 
allowable capital loss or a gain or loss, as the case may 
be, of the recipient. 
Related Provisions: 73(1)— Transfer to spouse deemed at cost; 
74.1(1) — Transfers and loans to spouse; 74.2(3) — Application to dispo- 
sition on emigration; 74.3 — Transfers or loans to a trust, 74.4(4) — Ben- 
efit not granted to a designated person; 74.5(1) — Transfer for fair market 
value consideration; 74.5(2) — Loans for value; 74.5(3) — Spouses living 
apart; 74.5(6) — Back-to-back loans and transfers; 74.5(7) — Guarantees; 
74.5(12) — Attribution rules — exemption; 248(5) — Substituted 
property. 
History: Subsec. 74.2(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment; IT-394R2: Preferred beneficiary election; IT- 
511R: Interspousal and certain other transfers and loans of property; IT- 
531: Eligible funeral arrangements. 


(2) Deemed gain or loss — Where an amount. is 
deemed by subsection (1) or 75(2) or section 75.1 of this 
Act, or subsection 74(2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, to be a taxa- 
ble capital gain or an allowable capital loss of an indivi- - 
dual for a taxation year, 


(a) for the purposes of sections 3 and 111, as they ap- 
ply for the purposes of section 110.6, such portion of 
the gain or loss as may reasonably be considered to 
relate to the disposition of a property by another per- 
son in the year shall be deemed to arise from the dis- 
position of that property by the individual in the year; 
and 


(b) for the purposes of section 110.6, that property 
shall be deemed to have been disposed.of by the indi- 
vidual on the day on which it was disposed of by the 
other person. 


History: Para. 74.2(2)(b) amended by 1995, c. 3, s. 20, applicable to 1994 
et seq. Para. (b) formerly read: 


(b) for the purposes of section 110.6, that property shall be deemed 
to have been disposed of by the individual in the year. 


That portion of subsec. 74.2(2) preceding para. (a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), s. 51, applicable to 1987 et seg. That portion for- 
merly read: 


(2) Deemed gain or loss — Where an individual is deemed under 
subsection (1) or section 75.1 of this Act or subsection 74(2) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, to have a taxable capital gain or allowable capital loss for a 
taxation year, 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins [subsec. 74.2(2)]: IT-369R: Attribution of 
trust income to settlor; IT-394R2: Preferred beneficiary election. 


(3) Election for subsection (1) to apply — Subsec- 
tion (1) does not apply to a disposition at any particular 
time (in this subsection referred to as the “emigration dis- 
position”) under paragraph 128.1(4)(b), by a taxpayer 
who is a recipient referred to in subsection (1), unless the 
recipient and the individual referred to in that subsection, 
in their returns of income for the taxation. year that in- 
cludes the first time, after the particular time, at which the 
recipient disposes of the property, jointly elect that sub- 
section (1) apply to the emigration disposition. 


Related Provisions: 74.2(4) — Application rule. 
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History: Subsec. 74.2(3) added by 2001, c. 17, s. 54, applicable after Oc- 
tober 1, 1996, 


(4) Application of subsection (3) — For the purpose 
of applying subsection (3) and notwithstanding subsec- 
tions 152(4) to (5), any assessment of tax payable under 
this Act by the recipient or the individual referred to in 
subsection (1) shall be made that is necessary to take an 
election under subsection (3) into account except that no 
such assessment shall affect the computation of 


(a) interest payable under this Act to or by a taxpayer 
in respect of any period that is before the taxpayer’s 
filing-due date for the taxation year that includes the 
first time, after the particular time referred to in sub- 
section (3), at which the recipient disposes of the pro- 
perty referred to in that subsection; or 


(b) any penalty payable under this Act. 


History: Subsec. 74.2(4) added by 2001, c. 17, s. 54, applicable after Oc- 
tober 1, 1996. 


Selected Cases [s. 74.2]: King vy. Canada, [1995] 1 C.T.C. 2353 
(TCC) (Conduct of taxpayers may constitute estoppel with respect to attri- 
bution and timing). 


Definitions [s. 74.2]: “allowable capital loss” — 38(b), 248(1); 
“amount”, “assessment” — 248(1); “Canada” — 255; “common-law part- 
ner’, “disposition”, “filing-due date’, “individual” — 248(1); “listed per- 
sonal property” — 54, 248(1); “person”, “property” — 248(1); “resident 
in Canada” — 250; “substituted property” — 248(5); “taxable capital 
gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust”? — 104(1), 248(1), (3). 


74.3 (1) Transfers or loans to a trust — Where an 
individual has lent or transferred property (in this section 
referred to as “lent or transferred property”), either di- 
rectly or indirectly, by means of a trust or by any other 
means whatever, to a trust in which another individual 
who is at any time a designated person in respect of the 
individual is beneficially interested at any time, the fol- 
lowing rules apply: 
(a) for the purposes of section 74.1, the income of the 
designated person for a taxation year from the lent or 
transferred property shall be deemed to be an amount 
equal to the lesser of 


(i) the amount in respect of the trust that was in- 
cluded by virtue of paragraph 12(1)(m) in comput- 
ing the income for the year of the designated per- 
son, and 


(ii) that proportion of the amount that would be the 
income of the trust for the year from the lent or 
transferred property or from property substituted 
therefor if no deduction were made under subsec- 
tions 104(6) or (12) that 


(A) the amount determined under subparagraph 
(i) in respect of the designated person for the 
year 
is of 

(B) the total of all amounts each of which is an 
amount determined under subparagraph (i) for 
the year in respect of the designated person or 
any other person who is throughout the year a 
designated person in respect of the individual, 
and 


(b) for the purposes of section 74.2, an amount equal 
to the lesser of 


(i) the amount that was designated under subsec- 
tion 104(21) in respect of the designated person in 
the trust’s return of income for the year, and 
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(11) the amount, if any, by which 


(A) the total of all amounts each of which is a 
taxable capital gain for the year from the dispo- 
sition by the trust of the lent or transferred pro- 
perty or property substituted therefor 


exceeds 


(B) the total of all amounts each of which is an 
allowable capital loss for the year from the dis- 
position by the trust of the lent or transferred 
property or property substituted therefor, 


shall be deemed to be a taxable capital gain of the des- 
ignated person for the year from the disposition of 
property (other than listed personal property) that is 
lent or transferred property. 
Related Provisions: 56(4.1)— Interest free or low-interest loans; 
74.4(4) — Benefit not granted to a designated person; 74.5(5) — “Desig- 
nated person”; 74.5(6) — Back to back loans and transfers; 74.5(7) — 
Guarantees; 74.5(12) — Attribution rules — exemption; 74.5(13) — No 
attribution of split income subject to kiddie tax; 75(2) — Reversionary 
trusts — attribution rules; 82(2) — Attributed dividends deemed received 
by individual; 96(1.8)— Transfer or loan of partnership interest; 
212(12) — No non-resident withholding tax where income attributed; 
248(5) — Substituted property; 248(25) — Beneficially interested. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 


(2) Definition of “designated person” — In this sec- 
tion, “designated person”, in respect of an individual, has 
the meaning assigned by subsection 74.5(5). 


Origin of subsec. 74.3(2): R.S.C. 1985, c. 1 (Sth Supp.). 


Definitions [s. 74.3]: “allowable capital loss” — 38(b), 248(1); 
“amount” — 248(1); “beneficially interested” — 248(25); “designated 
person” — 74.3(2), 74.5(5); “individual”? — 248(1); “listed personal pro- 
perty” — 54, 248(1); “property” — 248(1); “substituted property” — 
248(5); “taxable capital gain” — 38(a), 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


74.4 (1) Definitions — In this section, 


“designated person’, in respect of an individual, has the 
meaning assigned by subsection 74.5(5); 


Origin of 74.4(1)“designated person”: R.S.C. 1985, c. | (Sth Supp.). 


‘excluded consideration’’, at any time, means considera- 
tion received by an individual that is 


(a) indebtedness, 
(b) a share of the capital stock of a corporation, or 


(c) a right to receive indebtedness or a share of the 
capital stock of a corporation. 


(2) Transfers and loans to corporations — Where 
an individual has transferred or lent property, either di- 
rectly or indirectly, by means of a trust or by any other 
means whatever, to a corporation and one of the main 
purposes of the transfer or loan may reasonably be con- 
sidered to be to reduce the income of the individual and to 
benefit, either directly or indirectly, by means of a trust or 
by any other means whatever, a person who is a desig- 
nated person in respect of the individual, in computing the 
income of the individual for any taxation year that in- 
cludes a period after the loan or transfer throughout which 


(a) the person is a designated person in respect of the 
individual and would have been a specified share- 
holder of the corporation if the definition “specified 
shareholder” in subsection 248(1) were read without 
reference to paragraphs (a) and (d) of that definition 
and if the reference therein to “any other corporation 
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that is related to the corporation” were read as a refer- 
ence to “any other corporation (other than a small bus- 
iness corporation) that is related to the corporation”, 


(b) the individual was resident in Canada, and 


(c) the corporation was not a _ small business 


corporation, 


the individual shall be deemed to have received as interest 
in the year the amount, if any, by which 


(d) the amount that would be interest on the outstand- 
ing amount of the loan or transferred property for such 
periods in the year if the interest were computed 
thereon at the prescribed rate of interest for such 
periods 


exceeds the total of 


(e) any interest received in the year by the individual 
in respect of the transfer or loan (other than amounts 
deemed by this subsection to be interest), 


(f) °/4 of all taxable dividends received (other than div- 
idends deemed by section 84 to have been received) 
by the individual in the year on shares that were re- 
ceived from the corporation as consideration for the 
transfer or as repayment for the loan that were ex- 
cluded consideration at the time the dividends were re- 
ceived or on shares substituted therefor that were ex- 
cluded consideration at that time, and 


(g) where the designated person is a specified indivi- 
dual in relation to the year; the amount required to be 
included in computing the designated person’s income 
for the year in respect of all taxable dividends received 
by the designated person that 


(i) can reasonably be considered to be part of the 
benefit sought to be conferred, and 


(1i) are included: in computing the designated per- 
son’s split income for any taxation year. 
Related Provisions: 56(4.1) — Interest free or low interest loan to 
individual; 74.4(4) — Benefit not granted to a designated person; 82(2) — 
Attributed dividends deemed received by individual; 120.4 — Kiddie tax; 


248(5) — Substituted property. See additional Related Provisions at end 
of s. 74.4. 


History: Para. 74.4(2)(g) added by 2000, c. 19, s. 10, applicable to 2000 
et seq. 


Para. 74.4(2)(a) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 52, ap- 
plicable to 1987 et seg. with respect to loans and transfers made after Oc- 
tober 27, 1986. Para. 74.4(2)(a) formerly read: 


(a) the person is a designated person in respect of the individual and 
would have been a specified shareholder of the corporation if the 
definition “specified shareholder” in subsection 248(1) were read 
without reference to paragraphs (a) and (d) of that definition, 


Regulations: 4301(c) (prescribed rate of interest for 74.4(2)(d)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


Information Circulars: 88-2, para. 10: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


1.T. Technical News: No. 16 (Neuman case). 


Advance Tax Rulings: ATR-25: Estate freeze; ATR-36: Estate freeze; 
ATR-47: Transfer of assets to Realtyco. 


(3) Outstanding amount — For the purposes of sub- 
section (2), the outstanding amount of a transferred pro- 
perty or loan at a particular time is 


(a) in the case of a transfer of property to a corpora- 
tion, the amount, if any, by which the fair market 
value of the property at the time of the transfer ex- 
ceeds the total of 


(1) the fair market value, at the time of the transfer, 
of the consideration (other than consideration that 
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is excluded consideration at the particular time) re- 
ceived by the transferor for the property, and 


(ii) the fair market value, at the time of receipt, of 
any consideration (other than consideration that is 
excluded consideration at the particular time) re- 
ceived by the transferor at or before the particular 
time from the corporation or from a person with 
whom the transferor deals at arm’s length, in ex- 
change for excluded consideration previously re- 
ceived by the transferor as consideration for the 
property or for excluded consideration substituted 
for such consideration; 


(b) in the case of a loan of money or property to a 
corporation, the amount, if any, by which 


(i) the principal amount of the loan of money at the 
time the loan was made, or 


(ii) the fair market value of the property lent at the 
time the loan was made, 


as the case may be, exceeds the fair market value, at 
the time the repayment is received by the lender, of 
any repayment of the loan (other than a repayment that 
is excluded consideration at the particular time). 


(4) Benefit not granted to a designated person — 
For the purposes of subsection (2), one of the main pur- 
poses of a transfer or loan by an individual to a corpora- 
tion shall not be considered to be to benefit, either di- . 
rectly or indirectly, a designated person in respect of the 
individual, where 


(a) the only interest that the designated person has in 
the corporation is a beneficial interest in shares of the 
corporation held by a trust; 


(b) by the terms of the trust, the designated person 
may not receive or otherwise obtain the use of any of 
the income or capital of the trust while being a desig- 
nated person in respect of the individual; and 


(c) the designated person has not received or otherwise 
obtained the use of any of the income or capital of the 
trust, and no deduction has been made by the trust in 
computing its income under subsection 104(6) or (12) 
in respect of amounts paid or payable to, or included 
in the income of, that person while being a designated 
person in respect of the individual. 


Related Provisions [s. 74.4]: 51(1)(e) — Exchange deemed transfer of 
convertible property. by taxpayer to corporation; 74.5(4)— Exemption 
where spouses. are living separate and apart; 74.5(5) — “Meaning of des- 
ignated person”; 74.5(6) — Back-to-back loans and transfers; 74.5(7) — 
Guarantees; 74.5(9) — Transfers or loans to a trust; 74.5(11) — Artificial 
transactions; 82(2) — Dividends deemed received; 87(2)(j.7) — Amalga- 
mations — continuing corporation; 212(12) — No non-resident withhold- 
ing tax where income. attributed; 248(25)— Meaning of “beneficial 
interest”. 


Definitions [s. 74.4]: “amount” — 248(1); “arm’s length” — 251(1); 
“Canada” — 255; “corporation” — 248(1), Interpretation Act 35(1); “des- 
ignated person” — 74.4(1), 74.5(5); “dividend” — 248(1); “excluded con- 
sideration” — 74.4(1); “individual” — 248(1); “outstanding. amount” — 
74.4(3); “person”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; 

“principal amount”, “ ; “received” — 248(7); “resident 
in Canada” — 250; “‘share”, “small business corporation” 
“specified” individual” — 120.4(1), 248(1); “specified shareholder” — 
248(1); “split income” — 120.4(1), 248(1); “substituted” — 248(5); “taxa- 
ble dividend” — 89(1), 248(1); “taxation year” — 249; “trust” — 104(1), 
248(1), (3). 


74.5 (1) Transfers for fair market consideration — 
Notwithstanding any other provision of this Act, subsec- 
tions 74.1(1) and (2) and section 74.2 do not apply to any 
income, gain or loss derived in a particular taxation year 
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from transferred property or from property substituted 
therefor if 


(a) at the time of the transfer the fair market value of 
the transferred property did not exceed the fair market 
value of the property received by the transferor as con- 
sideration for the transferred property; 


(b) where the consideration received by the transferor 
included indebtedness, 


(1) interest was charged on the indebtedness at a 
rate equal to or greater than the lesser of 


(A) the prescribed rate that was in effect at the 
time the indebtedness was incurred, and 


(B) the rate that would, having regard to all the 
circumstances, have been agreed on, at the time 
the indebtedness was incurred, between parties 
dealing with each other.at arm’s length, 


(11) the amount of interest that was payable in re- 
spect of the particular year in respect of the indebt- 
edness was paid not later than 30 days after the end 
of the particular year, and 


(111) the amount of interest that was payable in re- 
spect of each taxation year preceding the particular 
year in respect of the indebtedness was paid not 
later than 30 days after the end of each such taxa- 
tion year; and 


(c) where the property was transferred to or for the 
benefit of the transferor’s spouse or common-law part- 
ner, the transferor elected in the transferor’s return of 
income under this Part for the taxation year in which 
the property was transferred not to have the provisions 
of subsection 73(1) apply. : 

Related Provisions: 74.5(6) — Back-to-back loans and transfers. See 

additional Related Provisions at end of s. 74.5. 


History: Subsec. 74.5(1) amended: by 2000, c..12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 

Regulations: 4301(c) (prescribed rate of interest for 74.5(1)(b)(i)(A)). 
Interpretation Bulletins: IT-394R2; Preferred beneficiary. election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 


(2) Loans for value — Notwithstanding any other pro- 
vision of this Act, subsections.74.1(1) and (2) and section 
74.2 do not apply to any income, gain or loss derived ina 
particular taxation year from lent property or from pro- 
perty substituted therefor if 


(a) interest was charged on the loan at a rate equal to 
or greater than the lesser of 


(i) the prescribed rate that was in effect at the time 
the loan was made, and 


(ii) the rate that would, having regard to all the cir- 
cumstances, have been agreed on, at the time the 
loan was made, between parties dealing with each 
other at arm’s length; 


(b) the amount of interest that was payable in respect 
of the particular year in respect of the loan was paid 
not later than 30 days after the end of the particular 
year; and 

(c) the amount of interest that was payable in respect 
of each taxation year preceding the particular year in 
respect of the loan was paid not later than 30 days af- 
ter the end of each such taxation year. 


Related Provisions: 74.5(7) — Guarantees. See additional Related Pro- 
visions at end of s. 74.5. 


S. 74.5(5)(a) 


Regulations: 4301(c) (prescribed rate of interest for 74.5(2)(a)(i)). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 
property. 


(3) Spouses [or common-law partners] living 
apart — Notwithstanding subsection 74.1(1) and section 
74.2, where an individual has lent or transferred property, 
either directly or indirectly, by means of a trust or by any 
other means whatever, to or for the benefit of a person 
who is the individual’s spouse or common-law partner or 
who has since become the individual’s spouse or com- 
mon-law partner, 


(a) subsection 74.1(1) does not apply to any income or 
loss from the property, or property substituted there- 
for, that relates to the period throughout which the in- 
dividual is living separate and apart from that person 
because of a breakdown of their marriage or common- 
law partnership; and 


(b) section 74.2 does not apply to a disposition of the 
property, or property substituted therefor, occurring at 
any time while the individual is living separate and 
apart from that person because of a breakdown of their 
marriage or common-law partnership, if an election 
completed jointly with that person not to have that 
section apply is filed with the individual’s return of in- 
come under this Part for the taxation year that includes 
that time or for any preceding taxation year. 


History: Subsec. 74.5(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, and by Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership’, applica- 
ble to 2001 et seg., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner’. 


Para. 74.5(3)(b) substituted by 1994, c. 7, Sch. If (1991, c. 49), s..53, ap- 
plicable to transfers of property made after May 22, 1985 and loans out- 
standing on or after May 22, 1985. Para. 74.5(3)(b) formerly read; 


(b) section 74.2 does not apply with respect to a disposition of the 
property, or property substituted therefor, during the period 
throughout which the individual is living separate and apart from 
that person by reason of a breakdown of their marriage, if the indi- 
vidual files with the individual’s return of income under this Part for 
the taxation year during which the individual commenced to so live 
separate and apart from that person an election completed jointly 
with that person not to have that section apply. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
434R: Rental of real property by individual; [T-511R: Interspousal and 
certain other transfers and loans of property. 


(4) Idem — No amount shall be included in computing 
the income of an individual under subsection 74.4(2) in 
respect of a designated person in respect of the individual 
who is the spouse or common-law partner of the indivi- 
dual for any period throughout which the individual is liv- 
ing separate and apart from the designated person by rea- 
son of a breakdown of their marriage or common-law 
partnership. 


Related Provisions: See Related Provisions at end of s. 74.5. 


History: Subsec. 74.5(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, and by Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applica- 
ble to 2001 ef seqg., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


(5) Definition of “designated person” — For the 
purposes of this section, “designated person” in respect of 
an individual, means a person 


(a) who is the spouse or common-law partner of the 
individual; or 
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(b) who is under 18 years of age and who 


(i) does not deal with the individual at arm’s 
length, or 


(11) is the niece or nephew of the individual. 


History: Subsec. 74.5(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
511R: Interspousal and certain other transfers and loans of property. 


(6) Back to back loans and transfers — Where an 
individual has lent or transferred property 


(a) to another person and that property, or property 
substituted therefor, is lent or transferred by any per- 
son (in this subsection referred to as a “third party’’) 
directly or indirectly to or for the benefit of a specified 
person with respect to the individual, or 


(b) to another person on condition that property be lent 
or transferred by any person (in this subsection re- 
ferred to as a “third party”) directly or indirectly to or 
for the benefit of a specified person with respect to the 
individual, 


the following rules apply: 


(c) for the purposes of sections 74.1, 74.2, 74.3 and 
74.4, the property lent or transferred by the third party 
shall be deemed to have been lent or transferred, as the 
case may be, by the individual to or for the benefit of 
the specified person, and 


(d) for the purposes of subsection (1), the considera- 
tion received by the third party for the transfer of the 
property shall be deemed to have been received by the 
individual. 


Related Provisions: 74.5(8) — “Specified person”. See additional Re- 
lated Provisions at end of s. 74.5. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 


(7) Guarantees — Where an individual is obligated, ei- 
ther absolutely or contingently, to effect any undertaking 
including any guarantee, covenant or agreement given to 
ensure the repayment, in whole or in part, of a loan made 
by any person (in this subsection referred to as the “third 
party”) directly or indirectly to or for the benefit of a 
specified person with respect to the individual or the pay- 
ment, in whole or in part, of any interest payable in re- 
spect of the loan, the following rules apply: 


(a) for the purposes of sections 74.1, 74.2, 74.3 and 
74.4, the property lent by the third party shall be 
deemed to have been lent by the individual to or for 
the benefit of the specified person; and 


(b) for the purposes of paragraphs (2)(b) and (c), the 
amount of interest that is paid in respect of the loan 
shall be deemed not to include any amount paid by the 
individual to the third party as interest on the loan. 


Related Provisions: 74.5(8) — “Specified person”. See additional Re- 
lated Provisions at end of s. 74.5. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 

(8) Definition of “specified person” — For the pur- 
poses of subsections (6) and (7), “specified person”, with 
respect to an individual, means 


(a) a designated person in respect of the individual; or 


Income Tax Act, Part I, Division B 


(b) a corporation, other than a small business corpora- 
tion, of which a designated person in respect of the 
individual would have been a specified shareholder if 
the definition “specified shareholder” in subsection 
248(1) were read without reference to paragraphs (a) 
and (d) of that definition. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 


(9) Transfers or loans to a trust — Where a taxpayer 
has lent or transferred property, either directly or indi- 
rectly, by means of a trust or by any other means 
whatever, to a trust in which another taxpayer is benefi- 
cially interested, the taxpayer shall, for the purposes of 
this section and sections 74.1 to 74.4, be deemed to have 
lent or transferred the property, as the case may be, to or 
for the benefit of the other taxpayer. 


Related Provisions: 248(25) — Beneficially interested. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of 


property. 


(10) [Repealed] 


History: Subsec. 74.5(10) repealed by 1994, c. 7, Sch. VII (1993, c. 24), 
s. 30, applicable after 1990. (See subsec. 248(25).) Subsec. (10) formerly 
read: 


(10) Beneficially interested — For the purposes of this section and 
sections 74.1 to 74.4, a taxpayer is beneficially interested in a trust 
if the taxpayer has any right (whether immediate or future, whether 
absolute or contingent or whether conditional on or subject to the 
exercise of a discretionary power by any person or persons) to re- 
ceive any of the income or capital of the trust either directly from 
the trust or indirectly through one or more other trusts. 


(11) Artificial transactions — Notwithstanding any 
other provision of this Act, sections 74.1 to 74.4 do not 
apply to a transfer or loan of property where it may rea- 
sonably be concluded that one of the main reasons for the 
transfer or loan was to reduce the amount of tax that 
would, but for this subsection, be payable under this Part 
on the income and gains derived from the property or 
from property substituted therefor. 

interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
510: Transfers and loans of property made after May 22, 1985 to a related 


minor; IT-511R: Interspousal and certain other transfers and loans of 
property. 


(12) Where sections 74.1 to 74.3 do not apply — 
Sections 74.1, 74.2 and 74.3 do not apply in respect of a 
transfer by an individual of property 


(a) as a payment of a premium under a registered re- 
tirement savings plan under which the individual’s 
spouse or common-law partner is, immediately after 
the transfer, the annuitant (within the meaning of sub- 
section 146(1)) to the extent that the premium is de- 
ductible in computing the income of the individual for 
a taxation year; 


(a.1) as an amount contributed under a provincial pen- 
sion plan prescribed for the purposes of paragraph 
60(v) under which the individual’s spouse or com- 
mon-law partner is, immediately after the transfer, the 
annuitant (within the meaning assigned by subsection 
146(1)) or the owner of the account under the plan to 
the extent that the amount does not exceed the amount 
by which the amount prescribed for the purposes of 
subparagraph 60(v)(1i) for the year in respect of the 
plan exceeds the total of all other contributions to the 
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plan for the year to the account of the spouse or com- 
mon-law partner under the plan; or 


(b) as or on account of an amount paid by the indivi- 
dual to another individual who is the individual’s 
spouse or common-law partner or a person who was 
under 18 years of age in a taxation year and who 


(i) does not deal with the individual at arm’s 
length, or 


(ii) is the niece or nephew of the individual, 


that is deductible in computing the individual’s in- 
come for the year and is required to be included in 
computing the income of the other individual. 
Related Provisions: 146(5.1) — Amount of spousal RRSP premiums 
deductible; 146(8.3) — Attribution on spousal RRSP payments if with- 
drawn soon. 
History: Subsec. 74.5(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
Interpretation Bulletins [Subsec. 74.5(12)]: IT-394R2: Preferred 
beneficiary election; IT-510: Transfers and loans of property made after 


May 22, 1985 to a related minor; IT-511R: Interspousal and certain other 
transfers and loans of property. 


(13) Exception from attribution rules [kiddie 
tax] — Subsections 74.1(1) and (2), 74.3(1) and 75(2) of 
this Act and section 74 of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, do not apply 
to any amount that is included in computing a specified 
individual’s split income for a taxation year. 

History: Subsec. 74.5(13) added by 2000, c. 19, s. 11, applicable to 2000 
et seq. 

Related Provisions [s. 74.5]: 51(1)(c) — Exchange deemed transfer of 
convertible property by taxpayer to corporation; 87(2)G.7) — Amalgama- 
tions — continuing corporation; 248(5) — Substituted property. 
Definitions [s. 74.5]: “amount” — 248(1); ‘“‘arm’s length” — 251(1); 
“beneficially interested” — 248(25); “capital gain’ — 39(1)(a), 248(1); 
“common-law partner’, “common-law partnership” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “designated person” — 74.5(5); 
“individual” — 248(1); “nephew”, “niece” — 252(2)(g); “person”, “pre- 
ay 1 #4 ; “property” — 248(1); 


“registered retirement savings plan” — 146(1), 248(1); “shareholder”, 
“small business corporation” — 248(1); “specified ~ individual” 
120.4(1), 248(1); “specified person” — 74.5(8); “specified share- 


holder” — 248(1); “split income” — 120.4(1), 248(1); 
perty” — 248(5); “taxable dividend” — 89(1), 248(1); 
249; “taxpayer” — 248(1); 


“substituted pro- 
“taxation year’ — 
“trust” — 104(1), 248(1), (3). 


75. (1) [Repealed under former Act] 


Selected Cases [subsec. 75(1)]: Harvey v. Canada, [1995] 1 C.T.C. 
2507 (TCC) (Minimum formalities required where subsec. 75(1). sought to 
be avoided). 


(2) Trusts [revocable, etc.] — Where, by a trust cre- 
ated in any manner whatever since 1934, property is held 
on condition 


(a) that it or property substituted therefor may 


(i) revert to the person from whom the property or 

property for which it was substituted was directly 

or indirectly received (in this subsection referred to 
s “the person’), or 


(ii) pass to persons to be determined by the person 
at a time subsequent to the creation of the trust, or 


(b) that, during the existence of the person, the pro- 
perty shall not be disposed of except with the person’s 
consent or in accordance with the person’s direction, 


any income or loss from the property or from property 
substituted for the property, and any taxable capital gain 
or allowable capital loss from the disposition of the pro- 
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perty or of property substituted for the property, shall, 
during the existence of the person while the person is resi- 
dent in Canada, be deemed to be income or a loss; as the 
case may be, or a taxable capital gain or allowable capital 
loss, as the case may be, of the person. 


‘Proposed Amendment — 75(2) closing words 
any income or loss from the ae sceliee or from property 


ing ee et of the person. don the person is resi- 


Bie in Canada (other than while the person | is resident 


Oss, 3 as the | case may be, or a taxable 
wable Get loss, as bua case may 


Related Provisions: S6(4. 1) — Interest free or low interest loans; 
73(1) — 
Deemed gain or loss; 74.5(13) — No attribution of split imeome eens to 
kiddie tax; 75(3) — Exceptions; 82(2)— Dividends deemed received; 
107(4.1) — Denial of rollover under subsec. 107(2); 107.4(1)(e) — No 
qualifying disposition where settlor can change beneficiaries of trust; 
160(1) — Tax liability — non-arm’s length property transfer; 212(12) — 
Deemed payments to spouse, etc; 248(5)— Substituted property; 
256(1.2)(f)(iv) — Associated corporations — where shares owned by trust 
described in 75(2). 


History: The portion of subsec. 75(2) after para. (a) amended by 2001, c. 
17, subsec. 55(1), applicable to taxation years that begin after 2000. The 
portion formerly read: 


(b) that, during the lifetime of the person, the property shall not 
be disposed of except with the person’s consent or in accor- 
dance with the person’s direction, 


any income or loss from the property or from property substituted 
therefor, any taxable capital gain or allowable capital loss from the 
disposition of the property or of property substituted therefor, shall, 
during the lifetime of the person while the person is resident in Can- 
ada be deemed to be income or a loss, as the case may be, or a 
taxable capital gain or allowable capital loss, as the case may be, of 
the person. 


Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment; IT-394R2: Preferred beneficiary election; IT- 
369R: Attribution of trust income to settlor; IT-447: Residence of a trust 
or estate; IT-531: Eligible funeral arrangements. 


1.T. Technical News: No. 7 (revocable living trusts; protective trusts). 


(3) Exceptions — Subsection (2) does not apply to pro- 
perty held in a taxation year 


(a) by a trust governed by a deferred profit sharing 
plan, an employee benefit plan, an employees profit 
sharing plan, a registered education savings plan, a 
registered pension plan, a registered retirement income 
fund, a registered retirement savings plan, a registered 
supplementary unemployment benefit plan or a retire- 
ment compensation arrangement; 


S. 75(3)(b) 


(b) by an employee trust, a related segregated fund 
trust’ (within the meaning assigned by paragraph 
138.1(1)(a)), a trust described in paragraph (a.1) of the 
definition “trust” in subsection 108(1), or a trust de- 
scribed in paragraph 149(1)(y); 


(c) by a trust that 
(i) is not resident in Canada, 


(ii) is resident in a country under the laws of which 
an income tax is imposed, 


(iii) is exempt under the laws referred to in subpar- 
agraph (ii) from the payment of income tax to the 
government of the country of which the trust is a 
resident, and 


(iv) was established principally in connection with, 
or the principal purpose of which is to administer 
or provide benefits under, one or more superannua- 
tion, pension or retirement funds or plans or any 
funds or plans established to provide employee 
benefits; 


(c.1) by a qualifying environmental trust; or 


which the ORWbAiO! : 
resident i in Canada fi 


dated April 30, 5001 concerning the Lewiaudit ve Prop 
Explanatory Notes on Taxation of Non-Resident 
Foreign Investment Entities (the “Legislative Proposals’ 
leased by the Department of Finance by way 
ada News Release number 2000-050, dated June 22, 2000. As 
you may know, Finance Canada News Release number 2000- 
064, dated September 7, 2000, states that the implementation 
date for the Legislative Proposals will be acces yy eriekie ) 
to taxation years beginning after 2001. 


One of the Legislative Proposals is to amend aipseontdey 75(3) 
of the Income Tax Act (the “Act”) to exempt what may be 


f Finance Can- | 


Income Tax Act, Part I, Division B 


n tk 1e application of 
mihaver suggested — 
ed subsec 


(d) by a prescribed trust. 


History: Paras. 75(3)(a) and (b) amended by 2001, c. 17, subsec. 55(2), 
para. (a) applicable to taxation years that end after October 8, 1986 and, 
notwithstanding subsecs. .152(4) to (5), the Minister of National Revenue 
shall make any assessments, reassessments and additional assessments of 
tax, interest and penalties that are necessary to give effect to the words 
“retirement compensation arrangement” in para. 75(3)(a); and para. (b) ap- 
plicable to 1999 et seq. The paras. formerly read: 


(a) by a trust governed by a registered pension plan, an employees 
profit sharing plan, a registered supplementary unemployment bene- 
fit plan, a registered retirement savings plan, a deferred profit shar- 
ing plan, a registered education savings plan, a registered retirement 
income fund or an employee benefit plan; 


(b) by an employee trust, a related segregated fund trust (within the 
meaning assigned by paragraph 138.1(1)(a)) or a trust described in 
paragraph 149(1 )(y); 


Para. 75(3)(c.1) amended by 1998, c. 19, s. 13, applicable to taxation years 
that end after February 22, 1994. The para. formerly read: 


(c.1) by a mining reclamation trust; or 


Para. 75(3)(c.1) added by 1995, c. 3, s. 21, applicable to taxation years that 
end after February 22, 1994. 


Regulations [Subsec. 75(3)]: No trusts prescribed for 75(3)(a). 


Definitions [s. 75]: “allowable capital loss” — 38(b), 248(1); “‘Can- 
ada” — 255; “capital gain”, “capital loss” — 39(1), 248(1); “contribu- 
tor” — 94(1); “deferred profit sharing plan” — 147(1), 248(1); “employee 
benefit plan” — 248(1); “employees PIOHt sharing plan” — 144(1), 
248(1); “employee trust”, “individual”, “non-resident”, “person”, “pro- 
perty” — 248(1); “qualifying environmental trust” — 248(1); “registered 
education savings plan” — 146.1(1), 248(1); “registered pension plan” — 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “regis- 
tered retirement savings plan” — 146(1), 248(1); “registered supplemen- 
tary unemployment benefit plan” — 145(1), 248(1); “resident in Can- 
ada” — 94(3)(a)(vii), 250; “retirement compensation arrangement’248(1); 
; “taxable capital gain” — 38(a), 248(1); 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), 


> 66 


“taxation year” — 249; 
(3). 


Interpretation Bulletins [s. 75]: IT-268R3: /nter vivos transfer of farm 
property to child; IT-369R: Attribution of trust income to settlor. . 
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75.1 (1) Gain or loss deemed that of transferor -— 
Where 


(a) subsection 73(3) or (4) applied to the transfer of 
property (in this subsection referred to as “transferred 
property”) by a taxpayer to a child of the taxpayer, 


(b) the transfer was made at less than the fair market 
value of the transferred property immediately before 
the time of the transfer, and 


(c) in a taxation year, the transferee disposed of the 
transferred property and did not, before the end of that 
year, attain the age of 18 years, 


the following rules apply: 
(d) the amount, if any, by which 
(1) the total of the transferee’s taxable capital gains 
for the year from dispositions of transferred 
property 
exceeds 


_ (ii) the total of the transferee’s allowable capital 
losses for the year from dispositions of transferred 
property, 

shall, during the lifetime of the transferor while the 
transferor is resident in Canada, be deemed to be a 
taxable capital gain of the transferor for the year from 
the disposition of property, 


(e) the amount, if any, by which the total determined 
under subparagraph (d)(ii) exceeds the total deter- 
mined under subparagraph (d)(i) shall, during the life- 
time of the transferor while the transferor is resident in 
Canada, be deemed to be an allowable capital loss of 
the transferor for the year from the disposition of pro- 
perty, and 


(f) any taxable capital gain or allowable capital loss 
taken into account in computing an amount described 
in paragraph (d) or the amount described in paragraph 
(e) shall, except for the purposes of those paragraphs, 
to the extent that the amount so described is deemed 
by virtue of this subsection to be a taxable capital gain 
or an allowable capital loss of the’ transferor, be 
deemed not to be a taxable capital gain or an allowable 
capital loss, as the case may be, of the transferee. 
Related Provisions: 38 — Taxable capital gain and allowable capital 
loss; 39(1) — Capital gain and capital loss; 74.2(2)-— Deemed gain or 
loss. 
History: Para. 75.1(1)(a) amended by 1994, c. 7, Sch. If (1991, c. 49), s. 
54, applicable to property transferred after 1989. Para. 75.1(1)(a) formerly 
read: 
(a) a taxpayer has, after 1971, transferred property (in this subsec- 
tion referred to as “transferred property’’) to a child of the taxpayer 
in circumstances where subsection 73(3) applied. in respect of the 
transfer, 


(2) Definition of “child” — For the purposes of this 
section, “child” of a taxpayer includes a child of the tax- 
payer’s child and a child of the taxpayer’s child’s child. 
Related Provisions: 70(10) — Parallel definition for other purposes; 
252(1) — Further extended meaning of “child”. 

Definitions [s. 75.1]: “allowable capital loss” — 38(b), 248(1); 
“amount” — 248(1); “Canada” — 255; “child” — 75.1(2), 252(1); “pro- 
perty” — 248(1); “resident in Canada” — 250; “taxable capital gain” — 
38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “transferred 
property” — 75.1(1)(a). 

Interpretation Bulletins [s. 75.1]: IT-268R4: Inter vivos transfer of 
farm property to child. 


76. (1) Security in satisfaction of income debt — 
Where a person receives a security or other right or a cer- 
tificate of indebtedness or other evidence of indebtedness 


S. 76(4) 


wholly or partially as payment of, in lieu of payment of or 
in satisfaction of, a debt that is then payable, the amount 
of which debt would be included in computing the per- 
son’s income if it were paid, the value of the security, 
right or indebtedness or the applicable .portion thereof 
shall, notwithstanding the form or legal effect of the 
transaction, be included in computing the person’s  in- 
come for the taxation year in which it is received. 


Related Provisions: 214(4) — Non-resident — securities. 


History: Subsec. 76(1) substituted by 1994, c. 7, Sch. II (1991, c, 49), s. 
55, applicable to securities, rights, certificates of indebtedness and other 
evidences of indebtedness received after July 13, 1990. Subsec: 76(1) for- 
merly read: 


76. (1) Security in satisfaction of income debt — Where a person 
has received a security or other right or a certificate of indebtedness 
or other evidence of indebtedness wholly or partially as; in lieu of 
payment of, or in satisfaction of, a debt that was then payable, the 
amount of which debt would be included in computing the person’s 
income if it had been paid, the value of the security, right or indebt- 
edness or the applicable portion thereof shall, notwithstanding the 
form or legal effect of the transaction, be included in computing the 
person’s income for the taxation year in which it was received. 


Selected Cases [subsec. 76(1)]: Nellis v. R., [1986] 2 C.T.C. 216 
(FCTD) (Mortgage received in satisfaction of debt was security in lieu of 
payment and included in income); Pendray Farms Ltd. et al. v. R., [1980] 
C.T.C. 109 (FCTD) (Amounts received in cash by marketing association 
as agent and then by taxpayer in “revolving loan fund certificates” 
taxable). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser. 


(2) idem — Where a security or other right or a certifi- 
cate of indebtedness or other evidence of indebtedness is 
received by a person wholly or partially as payment of, in 
lieu of payment of or in satisfaction of, a debt before the 
debt is payable, but is not itself payable or. redeemable 
before the day on which the debt is payable, it shall, for 
the purpose of subsection (1), be deemed to be received 
by the person holding it at that time when the debt be- 
comes payable. 

History: Subsec. 76(2) substituted by 1994, c. 7, Sch: IF(1991, c. 49), s. 
55, applicable to securities, rights, certificates of indebtedness and other 


evidences of indebtedness received after July 13, 1990. Subsec. 76(2):for- 
merly read: 


(2) Idem — Where a security or other right or a certificate of in- 
debtedness or other evidence of indebtedness has, been received by a 
person wholly or partially as, in lieu of payment of, or in satisfac- 
tion of, a debt before the debt was payable, but was not itself paya- 
ble or redeemable before the day on which the debt was payable, it 
shall, for the purpose of subsection (1), be deemed to have been 
received when the debt became payable by the person holding it at 
that time. 


(3) Section enacted for greater certainty — This 
section is enacted for greater certainty and shall not be 
construed as limiting the generality of the other provi- 
sions of this Part by which amounts are required to be 
included in computing income. 


(4) Debt deemed not to be income debt — Where a 
cash purchase ticket or other form of settlement pre- 
scribed pursuant to the Canada Grain Act or by the Min- 
ister is issued to a taxpayer in respect of grain delivered in 
a taxation year of a taxpayer to a primary elevator or pro- 
cess elevator and the ticket or other form of settlement 
entitles the holder thereof to payment by the operator of 
the elevator of the purchase price, without interest, stated 
in the ticket for the grain at a date that is after the end of 
that taxation year, the amount of the purchase price stated 
in the ticket or other form of settlement shall, notwith- 
standing any other provision of this section, be included 
in computing the income of the taxpayer to whom the 
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ticket or other form of settlement was issued for the tax- 
payer’s taxation year immediately following the taxation 
year in which the grain was delivered and not for the tax- 
ation year in which the grain was delivered. 


Related Provisions: 76(5) — Meaning of certain expressions. 


Interpretation Bulletins: IT-184R: Deferred cash purchase tickets is- 
sued for grain; IT-433R: Farming or fishing — use of cash method. 


(5) Definitions of certain expressions — In subsec- 
tion (4), the expressions “cash purchase ticket’, “opera- 
tor’, “primary elevator” and “process elevator’ have the 
meanings assigned by the Canada Grain Act and “grain” 
means wheat, oats, barley, rye, flaxseed and rapeseed pro- 
duced in the designated area defined by the Canadian 
Wheat Board Act. 


Related Provisions: 24 — Ceasing to carry on business; 214(4) — 
Non-resident’s tax on securities income. 

Definitions [s. 76]: ‘amount’ — 248(1); “cash purchase ticket”, 
“grain” — 76(5); “Minister” — 248(1); “operator” — 76(5); “person” — 
248(1); “primary elevator’, “process elevator” — 76(5); “taxpayer” — 
248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 76]: IT-77R: Securities in satisfaction of 
an income debt (archived). 


76.1 (1) Non-resident moving debt from Canadian 
business — If at any time a debt obligation of a non- 
resident taxpayer that is denominated in a foreign cur- 
rency ceases to be an obligation of the taxpayer in respect 
of a business or part of a business carried on by the tax- 
payer in Canada immediately before that time (other than 
an obligation in respect of which the taxpayer ceased to 
be indebted at that time), for the purpose of determining 
the amount of any income, loss, capital gain or capital 
loss due to the fluctuation in the value of the foreign cur- 
rency relative to Canadian currency, the taxpayer is 
deemed to have settled the debt obligation immediately 
before that time at the amount outstanding on account of 
its principal amount. 


(2) Non-resident assuming debt — If at any time a 
debt obligation of a non-resident taxpayer that is denomi- 
nated in a foreign currency becomes an obligation of the 
taxpayer in respect of a business or part of a business that 
the taxpayer carries on in Canada after that time (other 
than an obligation in respect of which the taxpayer be- 
came indebted at that time), the amount of any income, 
loss, capital gain or capital loss in respect of the obliga- 
tion due to the fluctuation in the value of the foreign cur- 
rency relative to Canadian currency shall be determined 
based on the amount of the obligation in Canadian cur- 
rency at that time. 

History: S. 76.1 added by 2001, c. 17, s. 56, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in 
any other case. 

Definitions [s. 76.1]: “amount”, “business” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “capital gain” — 39(1)(a), 248(1); “capital 
loss” — 39(1)(b), 248(1); “foreign currency”, “non-resident”, “principal 
amount” — 248(1); “resident in Canada” — 94(3)(a)(vii), 250; “tax- 
payer’ — 248(1). 

Interpretation Bulletins [s. 76]: IT-77R: Securities in satisfaction of 
an income debt. 


77. [Repealed] 
History: S. 77 repealed by 1995, c. 21, s. 52, applicable to exchanges 
occurring after October 1994. S. 77 formerly read: 
77. Bond conversion — Where a bond of a debtor is acquired by a 
taxpayer in exchange for another bond of the same debtor and 


(a) the terms of the bond for which it was exchanged conferred 
on the holder thereof the right to make the exchange, and 
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(b) the amount payable to the holder of the bond on its maturity 
is the same as the amount that would have been payable to the 
holder of the bond for which it was exchanged on the maturity 
of that bond, 


the cost of the bond so acquired and the sale price of the bond for 
which it was exchanged shall be deemed to be, 


(c) in the event that the bond that was exchanged was property 
described in an inventory of a business carried on by the tax- 
payer, the amount at which it had been valued at the end of the 
last complete fiscal period of the business preceding the ex- 
change, or 


(d) in any other event, the adjusted cost base to the taxpayer of 
the bond that was exchanged, immediately before the exchange. 


78. (1) Unpaid amounts — Where an amount in re- 
spect of a deductible outlay or expense that was owing by 
a taxpayer to a person with whom the taxpayer was not 
dealing at arm’s length at the time the outlay or expense 
was incurred and at the end of the second taxation year 
following the taxation year in which the outlay or expense 
was incurred, is unpaid at the end of that second taxation 
year, either 


(a) the amount so unpaid shall be included in comput- 
ing the taxpayer’s income for the third taxation year 
following the taxation year in which the outlay or ex- 
pense was incurred, or 


(b) where the taxpayer and that person have filed an 
agreement in prescribed form on or before the day on 
or before which the taxpayer is required by section 
150 to file the taxpayer’s return of income for the third 
succeeding taxation year, for the purposes of this Act 
the following rules apply: 


(1) the amount so unpaid shall be deemed to have 
been paid by the taxpayer and received by that per- 
son on the first day of that third taxation year, and 
section 153, except subsection 153(3), is applicable 
to the extent that it would apply if that amount 
were being paid to that person by the taxpayer, and 


(11) that person shall be deemed to have made a 
loan to the taxpayer on the first day of that third 
taxation year in an amount equal to the amount so 
unpaid minus the amount, if any, deducted or with- 
held therefrom by the taxpayer on account of that 
person’s tax for that third taxation year. 
Related Provisions: 12(1)(b) — Income inclusion for certain amounts 
not received until after end of year; 78(3) — Late filing; 78(4), (5) — Un- 
paid remuneration; 80(1)“excluded obligation’(c) — Obligation not sub- 
ject to debt forgiveness rules; 127(26) — Parallel rule for unpaid amounts 


re investment tax credit; 248(1)“salary deferral arrangement’(k) — No 
SDA where bonus paid within 3 years. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-152R3: Spe- 
cial reserves — sale of land. 


Information Circulars: 88-2, para. 16: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Forms: T2047: Agreement in respect of unpaid amounts. 


(2) Idem — Where an amount in respect of a deductible 
outlay or expense that was owing by a taxpayer that is a 
corporation to a person with whom the taxpayer was not 
dealing at arm’s length is unpaid at the time when the tax- 
payer is wound up, and the taxpayer is wound up before 
the end of the second taxation year following the taxation 
year in which the outlay or expense was incurred, the 
amount so unpaid shall be included in computing the tax- 
payer’s income for the taxation year in which it is wound 
up. 

Related Provisions: 80(1)“excluded obligation”(c) — Obligation not 
subject to debt forgiveness rules. 
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Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-126R2: 
Meaning of “Winding-up”. 


(3) Late filing — Where, in respect of an amount de- 
scribed in subsection (1) that was owing by a taxpayer to 
a person, an agreement in a form prescribed for the pur- 
poses of this section is filed after the day on or before 
which the agreement is required to be filed for the pur- 
poses of paragraph (1)(b), both paragraphs (1)(a) and (b) 
apply in respect of the said amount, except that paragraph 
(1)(a) shall be read and construed as requiring 25% only 
of the said amount to be included in computing the tax- 
payer's income. 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


(4) Unpaid remuneration and other amounts — 
Where an amount in respect of a taxpayer’s expense that 
is a superannuation or pension benefit, a retiring allow- 
ance, salary, wages or other remuneration (other than rea- 
sonable vacation or holiday pay or a deferred amount 
under a salary deferral arrangement) in respect of an of- 
fice or employment is unpaid on the day that is 180 days 
after the end of the taxation year in which the expense 
was incurred, for the purposes of this Act other than this 
subsection, the amount shall be deemed not to have been 
incurred as an expense in the year and shall be deemed to 
be incurred as an expense in the taxation year in which 
the amount is paid. 

Related Provisions: 37(11)-—SR&ED expense must be claimed as 
such even if not deductible due to 78(4); 78(5) — 78(4) takes priority over 
78(1); 80(1)“excluded obligation’’(c) — Obligation not subject to debt for- 
giveness rules; 127(9)“investment tax credit”(m) — investment tax credit 
must be claimed as such even if not deductible due to 78(4); 127(26) — 
Unpaid amounts re investment tax credit; 248(1)“salary deferral arrange- 
ment’ (k) — No SDA where bonus paid within 3 years. 


History: Subsec. 78(4) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 56, 
to add “a superannuation or pension benefit, a retiring allowance”, appli- 
cable to expenses incurred after July 1990. 


For earlier History, see under 78(5). 


Selected Cases [subsec. 78(4)]: R. v. V and R Enterprises Ltd., 
[1979] C.T.C. 465 (FCTD) (Payments at year-end to officers in addition to 
basic salaries were not “bonuses”, but part of regular remuneration, and 
deductible); McClain Industries of Canada Inc. v. R., [1978] C.T.C. 511 
(FCTD) (Unpaid commissions assigned to non-resident company taxable 
as benefits conferred on another). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


(5) Where subsec. (1) does not apply — Subsection 
(1) does not apply in any case where subsection (4) 
applies. 

Definitions [s. 78]: “amount” — 248(1); “arm’s length” — 251(1); 
“corporation” — 248(1), Interpretation Act 35(1); “deferred amount”, 
“employment”, “office”, “person”, “prescribed”, “retiring allowance”, 
“salary deferral arrangement”, “salary or wages”, “superannuation or pen- 
sion benefit” — 248(1); “taxation year” —11(2), 249; “taxpayer” — 
248(1). 

Interpretation Bulletins [s. 78]: IT-109R2: Unpaid amounts; IT- 
152R3: Special reserves — sale of land. 


79. [Surrender of property — debtor] — (1) Defini- 
tions — In this section, 


“creditor” of a particular person includes a person to 
whom the particular person is obligated to pay an amount 
under a mortgage, hypothecary claim or similar obligation 
and, where property was sold to the particular person 
under a conditional sales agreement, the seller of the pro- 
perty (or any assignee with respect to the agreement) 1s 
deemed to be a creditor of the particular person in respect 
of that property; 

Related Provisions: 79.1(1)*creditor” — Definition applies to s. 79.1. 


S. 79(3) 


“debt” includes an obligation to pay an amount under a 
mortgage, hypothecary claim or similar obligation or 
under a conditional sales agreement; 


Related Provisions: 79.1(1)“debt” — Definition applies to s. 79.1. 


*“‘person”’ includes a partnership; 
Related Provisions: 79.1(1)“person” — Definition applies to s. 79.1. 


“property” does not include 
(a) money, or 


(b) indebtedness owed by or guaranteed by the gov- 
ernment of a country, or a province, state, or other po- 
litical subdivision of that country; 


Related Provisions: 79.1(1)property” — Definition applies to s. 79.1. 


“specified amount” at any time of a debt owed or as- 
sumed by a person means 


(a) the unpaid principal amount of the debt at that 
time, and 


(b) unpaid interest accrued to that time on the debt. 


Related Provisions: 79.1(1)specified amount” — Definition applies to 
Se es be 


History: The definition “creditor” in subsec. 79(1) amended to add “hy- 
pothecary claim” and replace “shall be deemed” with “is deemed” by 
2001, c. 17, s. 209, in force on June 14, 2001. 


The definition “debt” in subsec. 79(1) amended to add the words “hy- 
pothecary claim” by the said c. 17, s. 209, in force on June 14, 2001. 


(2) Surrender of property — For the purposes of this 
section, a property is surrendered at any time by a person 
to another person where the beneficial ownership of the 
property is acquired or reacquired at that time from the 
person by the other person and the acquisition or reacqui- 
sition of the property was in consequence of the person’s 
failure to pay all or part of one or more specified amounts 
of debts owed by the person to the other person immedi- 
ately before that time. | 

Related Provisions: 79.1(2)—Seizure of property by creditor; 
180.2(1)“adjusted income” — No OAS clawback on gain to which 79(2) 
applies. 


(3) Proceeds of disposition for debtor — Where a 
particular property is surrendered at any time by a person 
(in this subsection referred to as the “debtor’’) to a credi- 
tor of the debtor, the debtor’s proceeds of disposition of 
the particular property shall be deemed to be the amount 
determined by the formula 


(A+B+C+D+E-F)xS 


where 


A is the total of all specified amounts of debts of the 
debtor that are in respect of properties surrendered at 
that time by the debtor to the creditor and that are ow- 
ing immediately before that time to the creditor; 


Bis the total of all amounts each of which is a specified 
amount of a debt that is owed by the debtor immedi- 
ately before that time to a person (other than the credi- 
tor), to the extent that the amount ceases to be owing 
by the debtor as a consequence of properties being 
surrendered at that time by the debtor to the creditor; 


C is the total of all amounts each of which is a specified 
amount of a particular debt that is owed by the debtor 
immediately before that time to a person (other than a 
specified amount included in the amount determined 
for A or B as a consequence of properties being sur- 
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rendered at that time by the debtor to the creditor), 
where ) 


(a) any property surrendered at that time by the 
debtor to the creditor was security for 


(i) the particular debt, and 


(11) another debt that is owed by the debtor im- 
mediately before that time to the creditor, and 


(b) the other debt is subordinate to the particular 
debt in respect of that property; 


(a) where a specified amount of a debt owed by the 
debtor immediately before that time to a person 
(other than the creditor) ceases, as a consequence 
of the surrender at that time of properties by the 
debtor to the creditor, to be secured by all proper- 
ties owned by the debtor immediately before that 
time, the lesser of 


(1) the amount, if any, by which the total of all 
such specified amounts exceeds the portion of 
that total included in any of the amounts deter- 
mined for B or C as a consequence of properties 
being surrendered at that time by the debtor to 
the creditor, and 


(ii) the amount, if any, by which the total cost 
amount to the debtor of all properties. surren- 
dered at that time by the debtor to the creditor 
exceeds the total amount that would, but for this 
description and the description of F, be deter- 
mined under this subsection as a consequence 
of the surrender, and 


(b) in any other case, nil; 


(a) where the particular property is surrendered at 
that time by the debtor in circumstances in which 
paragraph 69(1)(b) would, but for this subsection, 
apply and the fair market value of all properties 
surrendered at that time by the debtor to the credi- 
tor exceeds the amount that would, but for this 
description and the description of F, be determined 
under this subsection as a consequence of the sur- 
render, that excess, and 


(b) in any other case, nil; 
F is the total of all amounts each of which is the lesser of 


(a) the portion of a particular specified amount of a 
particular debt included in the amount determined 
for A, B, C or D in computing the debtor’s pro- 


ceeds of disposition of the particular property, and 


(b) the total of 


(i) all amounts included under paragraph 6(1)(a) 
or subsection 15(1) in computing the income of 
any person because the particular debt was set- 
tled, or deemed by subsection 80.01(8) to have 
been settled, at or before the end of the taxation 
year that includes that time, 


(ii) all amounts renounced under subsection 
66(10), (10.1), (10.2) or (10.3) by the debtor in 
respect of the particular debt, 


(iii) all amounts each of which is a forgiven 
amount (within the meaning assigned by sub- 
section 80(1)) in respect of the debt at a previ- 
ous time that the particular debt was deemed by 
subsection 80.01(8) to have been settled, 


Income Tax Act, Part I, Division B 


(iv) where the particular debts an excluded ob- 
ligation (within the meaning assigned by sub- 
section 80(1)), the particular specified amount, 
and 


(v) the lesser of) . 


(A) the unpaid interest accrued to that time 
on the particular debt, and 


(B) the total of. 


(1) the amount, if any, by which the total 
of all amounts included because of sec- 
tion 80.4 in computing the debtor’s in- 
come for the taxation year that.includes 
that time or for a preceding taxation year 
in respect of interest on the particular 
debt exceeds the total of all amounts paid 
before that time on account of interest on 
the particular debt, and 


(II) such portion of that unpaid interest as 
would, if it were paid, be included in the 
amount determined under paragraph 
28(1)(e) in respect of the debtor; 


G is the fair market value at that time of the particular 
property; and 


H_ is the fair market value at that time of all properties 
surrendered by the debtor to the creditor at that time. 
Related Provisions: 13(21)“proceeds of disposition”(h) — Inclusion: 
for depreciable property rules; 15(1.21)(b) — Inclusion under 79(3) ig- 
nored for calculating shareholder benefit from forgiven amount; 
18(9.3) — Rule where debtor previously prepaid interest; 79(2) — Mean- 
ing of “surrendered”; 79(4) — Subsequent payment by debtor; 79(5) — 
Where amount included in consequence of properties. being surrendered 
before the year; 79(7) — Where debt denominated in foreign currency; 
80(1)“forgiven amount’B(f) — Debt forgiveness rules do not apply; 
87(2)(h.1) — Amalgamations — continuing corporation; 118(2)B — In- 
clusion under s. 79 ignored for old age credit threshold; 122.5(1)“adjusted 
income” — Inclusion under s. 79 ignored, for GST credit threshold; 
122.6“adjusted income” — Inclusion under s. 79 ignored for Child Tax 
Benefit threshold; 257 — Formula cannot calculate to less than zero. 


Interpretation Bulletins: [T-505: Mortgage foreclosures and condi- 
tional sales repossessions (archived). 


(4) Subsequent payment by debtor — An amount 
paid at any time by a person as, on account of or in satis- 
faction of, a specified amount of a debt that can reasona- 
bly be considered to have been included in the amount 
determined for A, C or D in subsection (3) in respect of a 
property surrendered before that time by the person shall 
be deemed to be a repayment of assistance, at that time in 
respect of the property, to which 


(a) subsection 39(13) applies, where the property was 
capital property, (other than depreciable property) of 
the person immediately before its surrender; 


(b) paragraph 20(1)(hh.1) applies, where: the cost: of 
the property. to the person was an eligible capital 
expenditure; 


(c) the description of E in the definition “cumulative 
Canadian exploration expense” in subsection 66.1(6), 
the description of D in the definition “cumulative Ca- 
nadian development expense” in subsection 66.2(5) or 
the description of D in the definition “cumulative Ca- 
nadian oil and, gas property expense” in subsection 
66.4(5), as the case may be, applies, where the cost of 
the property to the person was a Canadian exploration 
expense, a Canadian development expense or a Cana- 
dian oil and gas property expense; or 


(d) paragraph 20(1)(hh) applies, in any other case: 
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(5) Subsequent application with respect to 
employee or shareholder debt — Any amount in- 
cluded under paragraph 6(1)(a) or subsection 15(1) in 
computing a person’s income for a taxation year that can 
reasonably be considered to have been included in the 
amount determined for A, C or D in subsection (3) as a 
consequence of properties being surrendered before the 
year by the person shall be deemed to be a repayment by 
the person, immediately before the end of the year, of as- 
sistance to which subsection (4) applies. 


Forms: T2 SCH 11: 
employees. 


Transactions with shareholders, officers, or 


(6) Surrender of property not payment or 
repayment by debtor — Where a specified amount of 
a debt is included in the amount determined at any time 
for A, B, C or D in subsection (3) in respect of a property 
surrendered at that time by a person to a creditor of the 
person, for the purpose of computing the person’s in- 
come, no amount shall be considered to have been paid or 
repaid by the person as a consequence of the acquisition 


or reacquisition of the surrendered property by the | 


creditor. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser. 


(7) Foreign exchange — Where a debt is denominated 
in a currency (other than Canadian currency), any amount 
determined for A, B, C or D in subsection (3) in respect 
of the debt shall be determined with reference to the rela- 
tive value of that currency and Canadian currency at the 
time the debt was issued. 


History [s. 79]: S. 79 amended by 1995, c. 21, subsec. 26(1), applicable 
to property acquired or reacquired after February 21, 1994, other than pro- 
perty acquired or reacquired pursuant to a court order made before Febru- 
ary 22, 1994. Subsec. 26(3) of S.C. 1995, c. 21, provides that where a 
taxpayer so elects in writing filed with the Minister of National Revenue, 
para. 79(f) shall apply to the taxpayer in respect of property reacquired by 
the taxpayer after 1991 as if it read as follows: 


(e.1) where the property is capital property of the taxpayer and was 
disposed of by the taxpayer to the other person in the year and sub- 
sequently reacquired by the taxpayer in the year, the taxpayer’s pro- 
ceeds of disposition of the property shall be deemed to be the lesser 
of the proceeds of disposition of the property to the taxpayer (deter- 
mined without reference to this paragraph) and the amount that is 
the greater of 


(i) the amount, if any, by which such proceeds (determined 
without reference to this paragraph) exceeds such portion of the 
proceeds as is represented by the taxpayer’s claim, and 


(ii) the cost amount to the taxpayer of the property immediately 

before its disposition by the taxpayer; 
(f) the taxpayer shall be deemed to have reacquired the property at 
the amount, if any, by which the cost at that time of the taxpayer’s 
claim exceeds the amount described in subparagraph (e)(i) or (ii) in 
respect of that property or the amount, if any, by which the proceeds 
of disposition of the property are reduced because of paragraph 
(e.1), as the case may be; 


S. 79 formerly read: 


79. Mortgage foreclosures and conditional sales reposses- 
sions — Where, at any time in a taxation year, a taxpayer who 


(a) was a mortgagee or other creditor of another person who 
had previously acquired property, or 


(b) had previously sold property to another person under a con- 
ditional sales agreement, 


has acquired or reacquired the beneficial ownership of the property 
in consequence of the other person’s failure to pay all or any part of 
an amount (in this section referred to as the “taxpayer’s claim’) ow- 
ing by that person to the taxpayer, the following rules apply: 
(c) there shall be included, in computing the other person’s pro- 
ceeds of disposition of the property, the principal amount of the 
taxpayer’s claim plus all amounts each of which is the principal 


47] 


S. 79.1(1) spe 


amount of any debt that had been owing by the other person, to 
the extent that it has been extinguished by virtue of the acquisi- 
tion or reacquisition, as the case may be, 


(d) any amount paid by the other person after the acquisition or 
reacquisition, as the case may be, as, on account of or in satis- 
faction of the taxpayer’s claim shall be deemed to be a loss of 
that person, for that person’s taxation year in which payment of 
that amount was made, from the disposition of the property, 


(e) in computing the income of the taxpayer for the year, 


(i) the amount, if any, claimed by the taxpayer under sub- 
paragraph 40(1)(a)(ii1) or 44(1)(e) (ii) in computing the tax- 
payer’s gain for the immediately preceding taxation year 
from the disposition of the property, and 


(i1) the amount, if any, deducted under paragraph 20(1)(n) 
in computing the income of the taxpayer for the immedi- 
ately preceding year in respect of the property, 


shall be deemed to be nil, 


(f) the taxpayer shall be deemed to have acquired or reacquired, 
as the case may be, the property at the amount, if any, by which 
the cost at that time of the taxpayer’s claim exceeds the amount 
described in subparagraph (e)(1) or (ii), as the case may be, in 
respect of the property, 


(g) the adjusted cost base to the taxpayer of the taxpayer’s 
claim shall be deemed to be nil, and 


(h) in computing the taxpayer’s income for the year or a subse- 
quent year, no amount is deductible in respect of the taxpayer’s 
claim by virtue of paragraph 20(1)(1) or (p). 


Subpara. 79(e)(1) amended by 1994, c. 7, Sch. II (1991, c. 49), s..57, to 
add “or 44(1)(e)(iii)”, applicable 


(a) to property in respect of which a taxpayer has claimed an amount 
under subpara. 44(1)(e)(iii) and that was reacquired by the taxpayer 
after 1985 and before July 13, 1990, where the taxpayer so elects 
before July 1991, and 


(b) to property acquired or reacquired after July 12, 1990, 


and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, inter- 
est and penalties shall be made as are necessary to give effect to an elec- 
tion made pursuant to para. (a). 


Selected Cases [s. 79]: Waltz v. R., [2001] 2 C.T.C. 2627 (TCC) 
(Proper time for calculation of foreign exchange gain or loss is date of 
foreclosure); Jones v. R., [1999] 1 C.T.C. 2644 (TCC) (Surrender and sub- 
rogation gave rise to new creditor; provision applicable); Hallbauer v. R., 
[1998] 3 C.T.C. 115 (FCA); aff'd [1997] 1 C.T.C. 2428 (TCC) (Non-con- 
tingent, irreversible transfers were dispositions); Corbett v. Canada, 
[1997] 1 C.T.C. 2 (FCA) (Section intended to apply where no fixed price 
of sale. No conflict with ss. 13 and 54); Peters (D.L.) v. Canada, [1993] 1 
C.T.C. 2628 (TCC) (Section 80 applies to unpaid interest on obligation to 
which section 79 applied); Moysey (R.) v. Canada, [1992] 2 C.T.C. 2657 
(TCC) (Section applies only to principal amount extinguished, not unpaid 
interest); Ward v. R., [1988] 1 C.T.C. 336 (FCTD) (Member of group 
purchasing “golf course” operation permitted to deduct share of loss after 
foreclosure). 


Definitions [s. 79]: “amount” — 248(1); “assistance” — 79(4), 
125.4(5), 248(16), (16.1), (18), (18.1); “Canadian exploration expense” — 
66.1(6), 248(1); “Canadian development expense” — 66.2(5), 248(1); 
“Canadian oil and gas property expense” — 66.4(5), 248(1); “creditor”, 
“debt” — 79(1); “debtor” —79(3); “eligible capital expenditure” — 
14(5), 248(1); “person” — 79(1), 248(1); “principal amount” — 248(1); 
“property” —79(1), 248(1); “province” — Interpretation Act 35(1); 
“specified amount” — 79(1); “surrendered” — 79(2); “taxation year” — 
249. 


79.1 [Seizure of property — creditor] — (1) Defini- 
tions — In this section, 


“creditor” has the meaning assigned by subsection 79(1); 
“‘debt”’ has the meaning assigned by subsection 79(1); 
‘“‘person”’ has the meaning assigned by subsection 79(1); 


“property” has the meaning assigned by subsection 
791); 


“specified amount” has the meaning assigned by subsec- 
tion 79(1); 
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“specified cost” to a person of a debt owing to the person 
means 


(a) where the debt is capital property of the person, the 
adjusted cost base to the person of the debt, and 


(b) in any other case, the amount, if any, by which 
(i) the cost amount to the person of the debt 
exceeds 


(11) such portion of that cost amount as would be 
deductible in computing the person’s income (oth- 
erwise than in respect of the principal amount of 
the debt) if the debt were established by the person 
to have become a bad debt or to have become 
uncollectable. 


Related Provisions: 20(1)(p), 20(4)-(4.2), 50(1) — Provisions al- 
lowing deductions for bad debts. 


(2) Seizure of property — Subject to subsection (2.1) 
and for the purpose of this section, a property is seized at 
any time by a person in respect of a debt where 


(a) the beneficial ownership of the property is acquired 
or reacquired at that time by the person; and 


(b) the acquisition or reacquisition of the property is in 
consequence of another person’s failure to pay to the 
person all or part of the specified amount of the debt. 
Related Provisions: 50(1) — Deemed disposition of debt on bad debt, 
windup, insolvency or bankruptcy; 79(2)— Surrender of property by 
debtor; 79.1(2.1) — Exception — foreign resource property; 
138(11.93)(a) — Section 79.1 does not apply to insurer. 
History: Subsec. 79.1(2) amended by 2001, c. 17, s. 57, applicable in 


respect of property acquired or reacquired after February 27, 2000. The 
subsec. formerly read: 


(2) For the purposes of this section, a property is seized at any time 
by a person in respect of a debt where the beneficial ownership of 
the property is acquired or reacquired at that time by the person and 
the acquisition or reacquisition of the property was in consequence 
of another person’s failure to pay to the person all or part of the 
specified amount of the debt. 


(2.1) Exception — For the purpose of this section, for- 
eign resource property is deemed not to be seized at any 
time from 


(a) an individual or a corporation, if the individual or 
corporation is non-resident at that time; or 


(b) a partnership (other than a partnership each mem- 
ber of which is resident in Canada at that time). 


History: Subsec. 79.1(2.1) added by 2001, c. 17, s. 57, applicable in re- 
spect of property acquired or reacquired after February 27, 2000. 


(3) Creditor’s capital gains reserves — Where a 
property is seized at any time in a particular taxation year 
by a creditor in respect of a debt, for the purpose of com- 
puting the income of the creditor for the particular year, 
the amount claimed by the creditor under subparagraph 
40(1)(a)(ii) or 44(1)(e)Gii) in computing the creditor’s 
gain for the preceding taxation year from any disposition 
before the particular year of the property shall be deemed 
to be the amount, if any, by which the amount so claimed 
exceeds the total of all amounts each of which is an 
amount determined under paragraph (6)(a) or (b) in re- 
spect of the seizure. 


(4) Creditor’s inventory reserves — Where a pro- 
perty is seized at any time in a particular taxation year by 
a creditor in respect of a debt, for the purpose of comput- 
ing the income of the creditor for the particular year, the 
amount deducted under paragraph 20(1)(n) in computing 
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in respect of any disposition of the property before the 
particular year shall be deemed to be the amount, if any, 
by which the amount so deducted exceeds the total of all 
amounts each of which is an amount determined under 
paragraph (6)(a) or (b) in respect of the seizure. 


(5) Adjustment where’ disposition and 
reacquisition of capital property in same year — 
Where a property is seized at any time in a taxation year 
by a creditor in respect of one or more debts and the pro- 
perty was capital property of the creditor that was dis- 
posed of by the creditor at a previous time in the year, the 
proceeds of disposition of the property to the creditor at 
the previous time shall be deemed to be the lesser of the 
amount of the proceeds (determined without reference to 
this subsection) and the amount that is the greater of 


(a) the amount, if any, by which the amount of such 
proceeds (determined without reference to this subsec- 
tion) exceeds such portion of the proceeds as is repre- 
sented by the specified amounts of those debts imme- 
diately before that time, and 


(b) the cost amount to the creditor of the property im- 
mediately before the previous time. 


(6) Cost of seized properties for creditor — Where 
a particular property is seized at any time in a taxation 
year by a creditor in respect of one or more debts, the cost 
to the creditor of the particular property shall be deemed. 
to be the amount, if any, by which the total of 


(a) that proportion of the total specified costs immedi- 
ately before that time to the creditor of those debts that 


(i) the fair market value of the particular property 
immediately before that time 


is of 


(ii) the fair market value of all properties immedi- 
ately before that time that were seized by the credi- 
tor at that time in respect of those debts, and 


(b) all amounts each of which is an outlay or expense 
made or incurred, or a specified amount at that time of 
a debt that is assumed, by the creditor at or before that 
time to protect the creditor’s interest in the particular 
property, except to the extent the outlay or expense 


(i) was included in the cost to the creditor of pro- 
perty other than the particular property, 


(11) was included before that time in computing, for 
the purposes of this Act, any balance of un- 
deducted outlays, expenses or other amounts of the 
creditor, or 


(iii) was deductible in computing the creditor’s in- 
come for the year or a preceding taxation year 


exceeds 


(c) the amount, if any, claimed or deducted under par- 
agraph 20(1)(n) or subparagraph 40(1)(a)(i1i) or 
44(1)(e)(iii), as the case may be, in respect of the par- 
ticular property in computing the creditor’s income or 
capital gain for the preceding taxation ‘year or the 
amount by which the proceeds of disposition of the 
creditor of the particular property are reduced because 
of subsection (5) in respect of a disposition of the par- 
ticular property by the creditor occurring before that 
time and in the year. 


Related Provisions: 79.1(3) — Capital gains reserve; 79.1(4) — Inven- 


the income of the creditor for the preceding taxation year | tory reserve. 
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(7) Treatment of debt — Where a property is seized at 
any time in a taxation year by a creditor in respect of a 
particular debt, 


(a) the creditor shall be deemed to have disposed of 
the particular debt at that time; 


(b) the amount received on account of the particular 
debt as a consequence of the seizure shall be deemed 


(i) to be received at that time, and 
(11) to be equal to 


(A) where the particular debt is capital property, 
the adjusted cost base to the creditor of the par- 
ticular debt, and 


(B) in any other case, the cost amount to the 
creditor of the particular debt; 


(c) where any portion of the particular debt is out- 
standing immediately after that time, the creditor shall 
be deemed to have reacquired that portion immedi- 
ately after that time at a cost equal to 


(1) where the particular debt is capital property, nil, 
and 


(11) in any other case, the amount, if any, by which 


(A) the cost amount to the creditor of the partic- 
ular debt 


exceeds 


(B) the specified cost to the creditor of the par- 
ticular debt; and 


(d) where no portion of the particular debt is outstand- 
ing immediately after that time and the particular debt 
is not capital property, the creditor may deduct as a 
bad debt in computing the creditor’s income for the 
year the amount described in subparagraph (c)(i1) in 
respect of the seizure. 


Related Provisions: 79.1(8) — No deduction for principal amount of 
bad debt; 142.4(3)(a) — Disposition of specified debt obligation. 


(8) Claims for debts — Where a property is seized at 
any time in a taxation year by a creditor in respect of a 
debt, no amount in respect of the debt 


(a) is deductible in computing the creditor’s income 
for the year or a subsequent taxation year as a bad, 
doubtful or impaired debt; or 


(b) shall be included after that time in computing, for 
the purposes of this Act, any balance of undeducted 
outlays, expenses or other amounts of the creditor as a 
bad, doubtful or impaired debt. 
Related Provisions: 50(1)(a)—Deemed disposition of bad debt; 
79.1(7)(d) — Deduction by creditor for bad debt. 
History: Subsec. 79.1(8) amended by 1998, c. 19, s. 110, applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b). 
The subsec. formerly read: 
(8) Claims for bad and doubtful debts — Where a property is 
seized at any time in a taxation year by a creditor in respect of a 
debt, no amount in respect of the principal amount of the debt shall 
be 
(a) deductible in computing the creditor’s income for the year 
or a subsequent taxation year as a bad or doubtful debt; or 
(b) included after that time in computing, for the purposes of 
this Act, any balance of undeducted outlays, expenses or other 
amounts of the creditor as a bad or doubtful debt. 
S. 79.1 added by 1995, c. 21, s. 26, applicable to property acquired or 
reacquired after February 21, 1994, other than property acquired or reac- 
quired pursuant to a court order made before February 22, 1994. 
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Definitions [s. 79.1]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “capital gain” — 39(1), 248(1); “capital property” — 54, 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “cost” — 79.1(6); “cost 
amount” — 248(1); “creditor”, “debt” — 79(1), 79.1(1); “disposition” — 
248(1); “foreign resource property” — 66(15), 248(1); “individual”, “‘non- 
resident” — 248(1); “person” —79(1), 79.1(1),. 248(1);. “principal 
amount” — 248(1); “proceeds of disposition” — 54; “property” — 79(1), 
79.1(1), 248(1); “resident in Canada” — 94(3)(a)(vii), 250; “seized” — 
79.1(2); “specified amount” — 79(1), 79.1(1); “specified cost” — 79.1(1); 
“taxation year” — 249, 


80. [Debt forgiveness] — (1) Definitions — In this 
section, 


“commercial debt obligation” issued by a debtor means 
a debt obligation issued by the debtor 


(a) where interest was paid or payable by the debtor in 
respect of it pursuant to a legal obligation, or 


(b) if interest had been paid or payable by the debtor 
in respect of it pursuant to a legal obligation, 


an amount in respect of the interest was or would have 
been deductible in computing the debtor’s income, taxa- 
ble income or taxable income earned in Canada, as the 
case may be, if this Act were read without reference to 
subsections 15.1(2) and 15.2(2), paragraph 18(1)(g), sub- 
sections 18(2), (3.1) and (4) and section 21; 


Related Provisions: 6(15) — Income inclusion on forgiveness of debt 
owing by employee; 80.01(1)“commercial debt obligation” — Definition 
applies to s. 80.01; 80.02(1)— Definition applies to s. 80.02; 
80.03(1)(a) — Definition applies to s. 80.03; 80.03(7)(b)(i) — Commer- 
cial debt obligation deemed issued where amount designated; 80.04(1) — 
Definition applies to s. 80.04; 80.04(4)(e) — Commercial debt obligation 
deemed issued on agreement to transfer forgiven amount; 95(2)(g.1)(i) — 
Application to. FAPI; 248(26) — Liability deemed to be obligation issued 
by debtor; 248(27) — Partial settlement of debt obligation. 


‘commercial obligation” issued by a debtor means 


(a) a commercial debt obligation issued by the debtor, 
or 


(b) a distress preferred share issued by the debtor; 


Related Provisions: 40(2)(e.2) — Disposition of commercial obligation 
in exchange for another obligation issued by same person; 80(2)(b) — Ob- 
ligation to pay interest deemed to be a debt obligation; 80.01(1)“commer- 
cial obligation” — Definition applies to s. 80.01; 80.02(1) — Definition 
applies to s. 80,02; 80.03(1)(a) — Definition applies to s. 80.03; 
80.04(1) — Definition applies to s. 80.04. 


“debtor” includes any corporation that has issued a dis- 
tress preferred share and any partnership; 


Related Provisions: 80.01(1)“debtor’” — Definition applies to s. 80.01; 
80.04(1) — Definition applies to s. 80.04. 


‘directed person’ at any time in respect of a debtor 
means 


(a) a taxable Canadian corporation or an eligible Cana- 
dian partnership by which the debtor is controlled at 
that time, or 


(b) a taxable Canadian corporation or an eligible Ca- 
nadian partnership that is controlled at that time by 


(i) the debtor, 


(11) the debtor and one or more persons related to 
the debtor, or 


(111) a person or group of persons by which the 
debtor is controlled at that time; 


Related Provisions: 80.04(1) — Definition applies to s. 80.04; 256(6), 
(6.1) — Meaning of “controlled”. 


“distress preferred share” issued by a corporation 
means, at any time, a share issued after February 21, 1994 
(other than a share issued pursuant to an agreement in 
writing entered into on or before that date) by the corpo- 
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ration that is a share described in paragraph (e) of the def- 
inition “term preferred share” in subsection 248(1) that 
would be a term preferred share at that time if that defini- 
tion were read without reference to paragraphs (e) and (f); 
Related Provisions: 61.3(1)(b)D, 61.3(2)(b)D — Deduction of princi- 
pal amount of distress preferred share in determining debt forgiveness re- 
serve; 80.01(1)‘‘distress preferred share” — Definition applies to s. 80.01; 
80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition ap- 
plies to s. 80.03. 


“eligible Canadian partnership” at any time means a 
Canadian partnership none of the members of which is, at 
that time, 


(a) a non-resident owned investment corporation, 


(b) a person exempt, because of subsection 149(1), 
from tax under this Part on all or part of the person’s 
taxable income, 


(c) a partnership, other than an eligible Canadian part- 
nership, or 


(d) a trust, other than a trust in which no non-resident 
person and no person described in paragraph (a), (b) or 
(c) is beneficially interested; 


Related Provisions: 80.04(1)— Definition applies to s. 
102(1) — Canadian partnership. 


80.04; 


“excluded obligation” means an obligation issued by a 
debtor where 


(a) the proceeds from the issue of the obligation 


(1) were included in computing the debtor’s income 
or, but for the expression “other than a prescribed 
amount” in paragraph 12(1)(x), would have been 
so included, 


(11) were deducted in computing, for the purposes 
of this Act, any balance of undeducted outlays, ex- 
penses or other amounts, or 


(111) were deducted in computing the capital cost or 
cost amount to the debtor of any property of the 
debtor, 


(b) an amount paid by the debtor in satisfaction of the 
entire principal amount of the obligation would be in- 
cluded in the amount determined under paragraph 
28(1)(e) or section 30 in respect of the debtor, 


(c) section 78 applies to the obligation, or 


(d) the principal amount of the obligation would, if 
this Act were read without reference to sections 79 
and 80 and the obligation were settled without any 
amount being paid in satisfaction of its principal 
amount, be included in computing the debtor’s income 
because of the settlement of the obligation; 


Related Provisions: 79(3)F(b)(iv) — Proceeds of disposition for 
debtor; 80(1)“forgiven amount’B(j) — Debt forgiveness rules do not ap- 
ply to principal amount of excluded obligation; 80(2)(a) — Debt forgive- 
ness rules do not apply to obligation settled as consideration for share de- 
scribed in para. (c). 


“excluded property” means property of a non-resident 
debtor that is treaty-protected property or that is not taxa- 
ble Canadian property; 


Related Provisions: 111(9) — Losses ignored while taxpayer is non- 
resident. 


History: The definition “excluded property” in subsec. 80(1) amended by 
1999, c. 22, s. 21, applicable to 1998 et seg. The definition formerly read: 


“excluded property” at any time means property of a non-resident 
debtor that would not be taxable Canadian property of the debtor if 
it were disposed of at that time by the debtor; 


Income Tax Act, Part I, Division B 


“excluded security” issued by a corporation to a person 
as consideration for the settlement of a debt means 


(a) a distress preferred share issued by the corporation 
to the person, or 


(b) a share issued by the corporation to the person 
under the terms of the debt, where the debt was a 
bond, debenture or note listed on a prescribed stock 
exchange in Canada and the terms for the conversion 
to the share were not established or substantially mod- 
ified after the later of February 22, 1994 and the time 
that the bond, debenture or note was issued; 


Regulations: 3200 (prescribed stock exchange; not yet amended to ap- 
ply for purposes of 80(1)). 


‘forgiven amount” at any time in respect of a commer- 
cial obligation issued by a debtor is the amount deter- 
mined by the formula 


A—B 
where 


A is the lesser of the amount for which the obligation 
was issued and the principal amount of the obligation, 
and 


B_sis the total of 


(a) the amount, if any, paid at that time in satisfac- 
tion of the principal amount of the obligation, 


(b) the amount, if any, included under paragraph ~ 
6(1)(a) or subsection 15(1) in computing the in- 
come of any person because of the settlement of 
the obligation at that time, 


(c) the amount, if any, deducted at that time under 
paragraph 18(9.3)(f) in computing the forgiven 
amount in respect of the obligation, 


(d) the capital gain, if any, of the debtor aes 
from the application of subsection 39(3) to. the 
purchase at that time of the obligation by the 
debtor, 


(e) such portion of the principal amount of the obli- 
gation as relates to an amount renounced under 
subsection 66(10), (10.1), (10.2) or (10.3) by the 
debtor, 


(f) any portion of the principal amount of the obli- 
gation frie is included in the amount determined 
for A, B, C or D in subsection 79(3) in respect of 
the debtor for the taxation year of the debtor that 
includes that time or for a preceding taxation year, 


(g) the total of all amounts each of which is a for- 
given amount at a previous time that the obligation 
was deemed by subsection 80.01(8) or (9) to have 
been settled, 


(h) such portion of the principal amount of the ob- 
ligation as can reasonably be considered to have 
been included under section 80.4 in computing the 
debtor’s income for a taxation year that includes 
that time or for a preceding taxation year, 


(i) where the debtor is a bankrupt at that. time, the 
principal amount of the obligation, 


(j) such portion of the principal amount of the obli- 
gation as represents the principal amount of an ex- 
cluded obligation, 


(k) where the debtor is a partnership and the obli- 
gation was, since the later of the creation of the 
partnership or the issue of the obligation, always 
payable to a member of the partnership actively en- 
gaged, on a regular, continuous and substantial ba- 
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sis, in those activities of the partnership that are 
other than the financing of the partnership  busi- 
ness, the principal amount of the obligation, and 


(1) the amount, if any, given at or before that time 
by the debtor to another person as consideration for 
the assumption by the other person of the 
obligation; 


Related Provisions: 6(15.1) — Meaning of “forgiven amount” for em- 
ployee benefits; 15(1.21) — Meaning of “forgiven amount” for share- 
holder benefits; 80(2)(k) — Determination of forgiven amount where obli- 
gation denominated in foreign currency; 80.01(1)“forgiven amount” — 
Application of definition to s. 80.01; 80.01(8)(b) — Determination of for- 
given amount following debt parking; 80.02(3)-(6) — Distress preferred 
share — determination of amount paid in satisfaction of principal; 
80.03(1)(a) — Definition applies tos. 80.03; 80.03(7)(b)(ii) — Deemed 
forgiven amount where amount designated following debt forgiveness; 
80.04(1) — Definition applies to s. 80.04; 80.04(4)(f) — Agreement to 
transfer forgiven amount; 87(2)(h.1) — Amalgamations — continuing 
corporation; 137.1(10) — Settlement of debts by deposit insurance corpo- 
ration; 248(26) —-Liability. deemed to be obligation issued, by debtor; 
248(27) — Partial settlement of debt obligation; 257 — Formula cannot 
calculate to less than zero. 


1.T. Application Rules: 26(1.1) (debt outstanding since before 1972). 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests 
in capital properties through rollovers and winding-up (“butterfly”). 


1.T. Technical News: No. 15 (tax consequences of the adoption of the 
“euro” currency). 


“person” 


Related Provisions: 80(15)(c) — Where commercial debt obligation 
issued by partnership; 80.01(1)“person” — Definition applies to s. 80.01; 
80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition ap- 
plies to s. 80.03; 80.04(1) — Definition applies to s. 80.04. 


includes a partnership; 


“relevant loss balance” at a particular time for a com- 
mercial obligation and in respect of a debtor’s non-capital 
loss, farm loss, restricted farm loss or net capital loss, as 
the case may be, for a particular taxation year means the 
amount of such loss that would be deductible in comput- 
ing the debtor’s taxable income or taxable income earned 
in Canada, as the case may be, for the taxation year that 
includes that time if 


(a) the debtor had sufficient incomes from all sources 
and sufficient taxable capital gains, 


(b) subsections (3) and (4) did not apply to reduce 
such loss at or after that time, and 


(c) paragraph 111(4)(a) and subsection 111(5) did not 
apply to the debtor, 


except that, where the debtor is a corporation the control 
of which was acquired at a previous time by a person or 
group of persons and the particular year ended before the 
previous time, the relevant loss balance at the particular 
time for the obligation and in respect of such loss for the 
particular year shall be deemed to be nil unless 


(d) the obligation was issued by the debtor before, and 
not in contemplation of, the acquisition of control, or 


(e) all or substantially all of the proceeds from the is- 
sue of the obligation were used to satisfy the principal 
amount of another obligation to which paragraph (d) 
or this paragraph would apply if the other obligation 
were still outstanding; 
Related Provisions: 80(15)(c)(iv)(B) — Application of para. (e) of def- 
inition where obligation issued by partnership; 80.04(4)(h)(ii) — Applica- 
tion of para. (e) of definition on agreement to transfer forgiven amount; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization; 256(6)—-(9) — Whether control acquired; 256(8) — 
Deemed acquisition of shares. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 
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“successor pool” at any time for a commercial obligation 
and in respect of an amount determined in relation to a 
debtor means the portion of that amount that would be 
deductible under subsection 66.7(2), (2.3), (3), (4) or (5), 
as. the case may. be, in computing the debtor’s income for 
the taxation year that includes that time, if 


(a) the debtor had sufficient incomes from all sources, 


(b) subsection (8) did not apply to reduce the amount 
so determined at that time, 


(c) the year ended immediately after that time, and 


(d) paragraphs 66.7(2.3)(a), (4)(a) and (5)(a) were read 
without reference to the expressions “30% of’, “30% 
of” and “10% of’, respectively, 


except that the successor pool at that time for the obliga- 
tion is deemed to be nil unless 


(e) the obligation was issued by the debtor before, and 
not in contemplation of, the event described in para- 
graph (8)(a) that gives rise to the deductibility under 
subsection 66.7(2), (2.3), (3), (4) or (5), as the case 
may be, of all or part of that amount in computing the 
debtor’s income, or 


(f) all or substantially all of the proceeds from the is- 
sue of the obligation were used to satisfy the principal 
amount of another obligation to which paragraph (e) 
or this paragraph would apply if the other obligation 
were still outstanding; 
Related Provisions: 80(15)(c)(iv)(B) — Application of para. (f) of def- 
inition where obligation issued by partnership; 80.04(4)(h)(i1) — Applica- 
tion of para. (f) of definition on agreement to transfer forgiven amount; 
256(8) — Deemed acquisition of shares. 


History: The portion of the definition “successor pool” in subsec. 80(1) 
before para. (f) amended by 2001, c. 17, subsec. 58(1), applicable to taxa- 
tion years that begin after 2000. The portion formerly read: 


“successor pool” at any time for a commercial obligation and in re- 
spect of an amount determined in relation to a debtor means such 
portion of that amount as would be deductible under subsection 
66.7(2), (3), (4) or (5), as the case may be, in computing the 
debtor’s income for the taxation year that includes that time, if 


(a) the debtor had sufficient incomes from all sources, 


(b) subsection (8) did not apply to reduce the amount so deter- 
mined at that time, 


(c) the year ended immediately after that time, and 


(d) paragraphs 66.7(4)(a) and (5)(a) were read without refer- 
ence to the expressions “30% of” and “10% of”, respectively, 


except that the successor pool at that time for the obligation shall be 
deemed to be nil unless 


(e) the obligation was issued by the debtor before, and not in 
contemplation of, the event described in paragraph (8)(a) that 
gives rise to the deductibility under subsection 66.7(2), (3), (4) 
or (5), as the case may be, of all or part of that amount in com- 
puting the debtor’s income, or 


‘unrecognized loss” at.a particular time, in respect of an 
obligation issued by a debtor, from the disposition of a 
property means the amount that would, but for subpara- 
graph 40(2)(g)(i1), be a capital loss from the disposition 
by the debtor at or before the particular time of a debt or 
other right to receive an amount, except that where the 
debtor is a corporation the control of which was acquired 
before the particular time and after the time of the dispo- 
sition by a person or group of persons, the unrecognized 
loss at the particular time in respect of the obligation is 
deemed to be nil unless 


(a) the obligation was issued by the debtor before, and 
not in contemplation of, the acquisition of control, or 


(b) all or substantially all of the proceeds from the is- 
sue of the obligation were used to satisfy the principal 
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amount of another obligation to which paragraph (a) 
or this paragraph would apply if the other obligation 
were still outstanding. 


Related Provisions: 80(15)(c)(iv)(B) — Application of para. (b) of def- 
inition where obligation issued by partnership; 80.04(4)(h)Gi) — Applica- 
tion of para. (b) of definition on agreement'to transfer forgiven amount; 
87(2)(1.21) — Amalgamations — continuing corporation; 139.1(18) 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 256(6)-(9) — Whether control acquired; 256(8)— Deemed ac- 
quisition of shares. 


History: The opening words of the definition “unrecognized loss” in sub- 
sec. 80(1) amended by 1998, c. 19, subsec. 111(1), applicable to taxation 
years that end after February 21, 1994. The opening words formerly read: 


“unrecognized loss” at a particular time, in respect of an obligation 
issued by a debtor, from the disposition of a property means the 
amount that would, but for subparagraph 40(2)(g)(ii), be a capital 
loss from the disposition at or before the particular time of a debt or 
other right to receive an amount, except that where the debtor is a 
corporation the control of which was acquired before the particular 
time and after the time of the disposition by a person or group of 
persons, the unrecognized loss at the particular time in respect of 
the obligation. shall be deemed to be nil unless 


(2) Application of debt forgiveness rules — For the 
purposes of this section, 


(a) [when obligation settled] — an obligation is- 
sued by a debtor is settled at any time where the obli- 
gation is settled or extinguished at that time (otherwise 
than by way of a bequest or inheritance or as consider- 
ation for the issue of a share described in paragraph 
(b) of the definition “excluded security” in subsection 
(1)); 
Related Provisions: 6(15)— Forgiveness of debt owing by em- 
ployee — taxable benefit; 15(1.2) — Forgiveness of debt owing by share- 
holder — taxable benefit; 80.01(2)(a)— Application to s.. 80.01; 
80.01(3)-(9) — Deemed settlement of debts; 80.02(2)(c) — Meaning of 
“settled” for distress preferred share; 80.02(7)(a) — Deemed settlement 
where share ceases to be distress preferred share; 80.03(7)(b)(i) — 
Deemed settlement where amount designated; 80.04(3) — Application to 
s. 80.04; 80.04(4)(e) — Deemed settlement on agreement to transfer for- 
given amount. 


(b) [interest deemed to be obligation] — an 
amount of interest payable by a debtor in respect of an 
obligation issued by the debtor shall be deemed to be 
an obligation issued by the debtor that 


(1) has a principal amount, and 
(11) was issued by the debtor for an amount, 


equal to the portion of the amount of such interest that 
was deductible or would, but for subsection 18(2) or 
(3.1) or section 21, have been deductible in computing 
the debtor’s income for a taxation year; 

Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(b) ignored for 


employee and shareholder benefit purposes; 80.01(2)(a) — Application to 
s. 80.01; 80.04(3) — Application to s. 80.04. 


(c) [ordering of rules] — subsections (3) to (5) and 

(7) to (13) apply in numerical order to the forgiven 

amount in respect of a commercial obligation; 
Related Provisions: 80(15) — Deduction by member of partnership; 
80.04(4)(b) — Transfer of forgiven amount to related person after maxi- 


mum designations; 248(27)(b), (c) — Partial settlement of debt deemed to 
be proportional] to entire amount. 


(d) [applicable fraction] — the applicable fraction 
of the unapplied portion of a forgiven amount at any 
time in respect of an obligation issued by the debtor is 
in respect of a loss for any other taxation year’, the 
fraction required to be used under section 38 for that 
year; 


Income Tax Act, Part I, Division B 


(ec) [where applicable fraction reduces loss] — 
where an applicable fraction (as determined under par- 
agraph (d)) of the unapplied portion of a forgiven 
amount is applied under subsection (4) to reduce at 
any time a loss for a taxation year, the portion of the 
forgiven amount so applied shall, except for the pur- 
pose of reducing the loss, be deemed to be the quotient 
obtained when the amount of the reduction is divided 
by the applicable fraction; 


(f) [cumulative eligible capital] — where */s of the 
unapplied portion of a forgiven amount is applied 
under subsection (7) to reduce cumulative eligible 
capital, except for the purpose of reducing the cumula- 
tive eligible capital, the portion of the forgiven amount 
so applied shall be deemed to be */3 of the amount of 
the reduction; 


(g) [amount paid in satisfaction of debt] — 
where a corporation issues a share (other than an ex- 
cluded security) to a person as consideration for the 
settlement of a debt issued by the corporation and pay- 
able to the person, the amount paid in satisfaction of 
the debt because of the issue of the share is deemed to 
be equal to the fair market value of the share at the 
time it was issued; 


Related Provisions: 51(1)— Conversion of convertible debt into 
shares. 


(g.1) [amount paid in satisfaction of debt] — 
where a debt issued by a corporation and payable to a 
person is settled at any time, the amount, if any, that 
can reasonably be considered to be the increase, as a 
consequence of the settlement of the debt, in the fair 
market value of shares of the capital stock of the cor- 
poration owned by the person (other than any shares 
acquired by the person as consideration for the settle- 
ment of the debt) is deemed to be an amount paid at 
that time in satisfaction of the debt; 


(h) [debt replaced with debt] — where any part of 
the consideration given by a debtor to another person 
for the settlement at any time of a particular commer- 
cial debt obligation issued by the debtor and payable 
to the other person consists of a new commercial debt 
obligation issued by the debtor to the other person 


(i) an amount equal to the principal amount of the 
new obligation shall be deemed to be paid by the 
debtor at that time, because of the issue of the new 
obligation, in satisfaction of the principal amount 
of the particular obligation, and 


(ii) the new obligation shall be deemed to have 
been issued for an amount equal to the amount, if 
any, by which 


(A) the principal amount of the new obligation 
exceeds 


(B) the amount, if any, by which the principal 
amount of the new obligation exceeds the 
amount for which the particular obligation was 
issued; 


Related Provisions: 40(2)(e.2)— Limitation on_ capital _ loss; 
80(2)(1) — Where debt replaced with debt to third party; 248(1)“principal 
amount” — Principal amount excludes amounts payable on account of 
interest. 


8sic. The word “other” was inadvertently left over from an earlier draft and should be ignored — ed. 
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1.T. Technical News: No. 15 (tax consequences of the adoption of the 
“euro” currency). 


(i) [multiple debts settled] — where 2 or more 
commercial obligations issued by a debtor are settled 
at the same time, those obligations shall be treated as 
if they were settled at different times in the order des- 
ignated by the debtor in a prescribed form filed with 
the debtor’s return of income under this Part for the 
debtor’s taxation year that includes that time or, if the 
debtor does not so designate any such order, in the or- 
der designated by the Minister; 


Related Provisions: 220(3.21)(a) — Late filing, amendment or revoca- 
tion of designation. 


Forms: 12153: Designations with respect to forgiven debt under para. 
80(2)(i). 
(j) [“related” and “controlled”] — for the purpose 
of determining, at any time, whether 2 persons are re- 
lated to each other or whether any person is controlled 
by any other person, it shall be assumed that 


(1) each partnership and each trust is a corporation 
having a capital stock of a single class of voting 
shares divided into 100 issued shares, 


(11) each member of a partnership and each benefi- 
ciary under a trust owned at that time the number 
of issued shares of that class that is equal to the 
proportion of 100 that 


(A) the fair market value at that time of the 
member’s interest in the partnership or the ben- 
eficiary’s interest in the trust, as the case may 
be 


is of 
(B) the fair market value at that time of all 
members’ interests in the partnership or all ben- 


eficiaries’ interests in the trust, as the case may 
be, and 


(iii) where a beneficiary’s share of the income or 
capital of a trust depends on the exercise by any 
person of, or the failure by any person to exercise, 
any discretionary power, the fair market value at 
any time of the beneficiary’s interest 1n the trust is 
equal to 


(A) where the beneficiary is not entitled to re- 
ceive or otherwise obtain the use of any of the 
income or capital of the trust before the death 
after that time of one or more other benefi- 
ciaries under the trust, nil, and 


(B) in any other case, the total fair market value 
at that time of all beneficiaries’ interests under 
the trust; 


Related Provisions: 40(2)(e.1)— Application to stop-loss rule; 
80.01(2)(a) — Application to s. 80.01; 80.04(3) — Application to s. 80.04. 


(k) [foreign currency obligation] — where an ob- 
ligation is denominated in a currency (other than Ca- 
nadian currency), the forgiven amount at any time in 
respect of the obligation shall be determined with ref- 
erence to the relative value of that currency and Cana- 
dian currency at the time the obligation was issued; 
Related Provisions: 79(7) — Parallel rule re proceeds of disposition 
where property surrendered to creditor; 80.01(11) — Debt parking and 
statute-barred debt rules ignored where currency fluctuates. 
(1) [debt replaced with debt to third party] — 
where an amount is paid in satisfaction of the principal 
amount of a particular commercial obligation issued 
by a debtor and, as a consequence of the payment, the 
debtor is legally obliged to pay that amount to another 


S. 80(2)(q)(iii) 


person, the obligation to pay that amount to the other 
person shall be deemed to be a commercial obligation 
that was issued by the debtor at the same time and in 
the same circumstances as the particular obligation; 


Related Provisions: 80(2)(h) — Where debt replaced with new debt; 
80.01(2)(a) — Application to s. 80.01. 


(m) [amount reducible only to zero] — for 
greater certainty, the amount that can be applied under 
this section to reduce another amount may not exceed 
that other amount; 


Related Provisions: 257 — Formulas cannot calculate to less than zero. 


(n) [where debt owed by partnership] — except 
for the purposes of this paragraph, where 


(1) a commercial debt obligation issued by a debtor 
is settled at any time, 


(11) the debtor is at that time a member of a partner- 
ship, and 


(iii) the obligation was, under the agreement gov- 
erning the obligation, treated immediately before 
that time as a debt owed by the partnership, 


the obligation shall be considered to have been issued 
by the partnership and not by the debtor; 
Related Provisions: 80(2)(0) — Override rule where debtor jointly lia- 
ble with others; 80(15) — Commercial debt obligation issued by partner- 
ship; 80.01(2)(a) — Application to s. 80.01; 80.04(3) — Application to s. 
80.04. 
(o) [where joint liability for debt] — notwithstand- 
ing paragraph (n), where a commercial debt obligation 
for which a particular person is jointly liable with one 
or more other persons is settled at any time in respect 
of the particular person but not in respect of all of the 
other persons, the portion of the obligation that can 
reasonably be considered to be the particular person’s 
share of the obligation shall be considered to have 
been issued by the particular person and settled at that 
time and not at any subsequent time; 


(p), {death of debtor] — a commercial debt obliga- 
tion issued by an individual that is outstanding at the 
time of the individual’s death and settled at a subse- 
quent time shall, if the estate of the individual was lia- 
ble for the obligation immediately before the subse- 
quent time, be deemed to have been issued by the 
estate at the same time and in the same circumstances 
as the obligation was issued by the individual; and 


Related Provisions: 80(2)(q) — Where debt settled within 6 months of 
death. 


(q) [death of debtor] — where a commercial debt 
obligation issued by an individual would, but for this 
paragraph, be settled at any time in the period ending 
6 months after the death of an individual (or within 
such longer period as is acceptable to the Minister and 
the estate of the individual) and the estate of the indi- 
vidual was liable immediately before that time for the 
obligation 


(1) the obligation shall be deemed to have been set- 
tled at the beginning of the day on which the indi- 
vidual died and not at that time, 


(ii) any amount paid at that time by the estate in 
satisfaction of the principal amount of the obliga- 
tion shall be deemed to have been paid at the be- 
ginning of the day on which the individual died, 


(iii) any amount given by the estate at or before 
that time to another person as consideration for as- 
sumption by the other person of the obligation shall 
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be deemed to have been given at the beginning of 
the day on which the individual died, and 


(iv) paragraph (b) shall not apply in respect of the 
settlement to interest that accrues within that 
period, 


except that this paragraph does not apply in circum- 
stances in which any amount is because of the settle- 
ment included under paragraph 6(1)(a) or subsection 
15(1) in computing the income of any person or in 
which section 79 applies in respect of the obligation. 


Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(q) ignored for 
employee and shareholder benefit purposes; 80(2)(p) — Where debt not 
settled within 6 months of death. 


History: Para. 80(2)(d) amended by 2001, c. 17, subsec. 58(2), applicable 
to taxation years that end after February 27, 2000. The para. formerly 
read: 


(d) [applicable fraction] — the applicable fraction of the unapplied 
portion of a forgiven amount at any time in respect of an obligation 
issued bya debtor is 


(i) in respect of a loss for a taxation. year that ends after 1989, 
Ya, 


(11) in respect of a loss for a taxation year that ended before 
1988, ', and 


(ili) in respect of a loss for any other taxation year, the fraction 
required to be used under section 38 for that year; 


Para. 80(2)(g) amended and para. (g.1) added by 1998, c. 19, subsec. 
111(2), applicable to taxation years that end after February 21, 1994. Para. 
g) formerly. read: 


(g) the amount paid in satisfaction of a debt issued by a corporation 
and payable to a person shall 


(i) where any part of the consideration given to the person for 
the settlement of the debt consists of a share (other than an ex- 
cluded security) issued by the corporation to the person, be 
deemed to be equal to the total of 


(A) the fair market value of the share at the time it was 
issued, and 


(B) the amount, if any, that can reasonably be considered to 
be the increase, as a consequence of the settlement of the 
debt, in the fair market value of other shares of the capital 
stock of the corporation owned by the person, and 


(ii) in any other case, be deemed to include the amount de- 
scribed in clause (i)(B); 


(3) Reductions of non-capital losses — Where a 
commercial obligation issued by a debtor is settled at any 
time, the forgiven amount at that time in respect of the 
obligation shall be applied to reduce at that time, in the 
following order, 


(a) the debtor’s non-capital loss for each taxation year 
that ended before that time to the extent that the 
amount so applied 


(i) does not exceed the amount (in subsection (4) 
referred to as the debtor’s “ordinary non-capital 
loss at that time for the year”) that would be the 
relevant loss balance at that time for the obligation 
and in respect of the debtor’s non-capital loss for 
the year if the description of E in the definition 
“non-capital loss” in subsection 111(8) were read 
without reference to the expression “‘the taxpayer’s 
allowable business investment loss for the year’, 
and 


(ii) does not, because of this subsection, reduce the 
debtor’s non-capital loss for a preceding taxation 
year; 
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(b) the debtor’s farm loss for each taxation year that 
ended before that time, to the extent that the amount 
so applied 


(i) does not exceed the amount that is the relevant 
loss balance at that time for the obligation and in 
respect of the debtor’s farm loss for the year, and 


(ii) does not, because of this subsection, reduce the 
debtor’s farm loss for a preceding taxation year; 
and 


(c) the debtor’s restricted farm loss for each taxation 
year that ended before that time, to the extent that the 
amount so applied 


(1) does not exceed the amount that is the relevant 
loss balance at that time for the obligation and in 
respect of the debtor’s restricted farm loss for the 
year, and 


(ii) does not, because of this subsection, reduce the 
debtor’s restricted farm loss for a preceding taxa- 
tion year. 
Related Provisions: 31(1.1)(b) — Reduction in restricted farm loss; 
80(2)(c) — Order of application of rules; 80(2)(m) — Reduction cannot 
exceed the amount of losses; 80(4)(a) — Reduction of aliowable business 
investment loss carryforward; 111(8)“farm loss’C — Reduction in farm 
loss; 111(8)“non-capital loss”’D.2 — Reduction in non-capital loss. 


(4) Reductions of capital losses — Where a com- 
mercial obligation issued by a debtor is settled at any 
time, the applicable fraction of the remaining unapplied © 
portion of a forgiven amount at that time in respect of the 
obligation shall be applied to reduce at that time, in the 
following order, 


(a) the debtor’s non-capital loss for each taxation year 
that ended before that time to the extent that the 
amount so applied 


(i) does not exceed the amount, if any, by which 


(A) the relevant loss balance at that time for the 
obligation and in respect of the debtor’s non- 
capital loss for the year 


exceeds 


(B) the debtor’s ordinary non-capital loss 
(within the meaning assigned by subparagraph 
(3)(a)(i)) at that time for the year, and 


(ii) does not, because of this subsection, reduce the 
debtor’s non-capital loss for a preceding taxation 
year; and 


(b) the debtor’s net capital loss for each taxation year 
that ended before that time, to the extent that the 
amount so applied 


(i) does not exceed the relevant loss balance at that 
time for the obligation and in respect of. the 
debtor’s net capital loss for the year, and 


(41) does not, because of this subsection, reduce the 
debtor’s net capital loss for a preceding taxation 
year. 


Related Provisions: 80(2)(c)— Order of application of rules; 
80(2)(e) — Determination of applicable fraction; 80(2)(m) — Reduction 
cannot exceed the amount of losses; 111(8)“ret capital loss’”D — Reduc- 
tion in net capital loss; 111(8)“non-capital loss”D.2 — Reduction in non- 
capital loss. 


(5) Reductions with respect to depreciable pro- 
perty — Where a commercial obligation issued by a 
debtor is settled at any time, the remaining unapplied por- 
tion of the forgiven amount at that time in respect of the 
obligation shall be applied, in such manner as is desig- 
nated by the debtor in a prescribed form filed with the 
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debtor’s return of income under this Part for the taxation 
year that includes that time, to reduce immediately after 
that time the following amounts: 


(a) the capital cost to the debtor of a depreciable pro- 
perty that is owned by the debtor immediately after 
that time; and 


(b) the undepreciated capital cost to the debtor of de- 

preciable property of a prescribed class immediately 

after that time. 
Related Provisions: 13(7.1)(g) — Reduction in capital cost of depre- 
ciable property; 13(21)“undepreciated capital cost”E.1 — Reduction in 
undepreciated capital cost; 80(2)(c)— Order of application of rules; 
80(2)(m) — Reduction cannot exceed the capital cost or u.c.c.; 80(6) — 
Restriction with respect to depreciable property; 80(13)D(a) — Income in- 
clusion of remaining balance; 80(16) — Designation by CCRA where 
debtor fails to designate; 80.04(4)(b) — Transfer of forgiven amount after 
maximum designations; 96(3) — Designation by members of partnership; 
220(3.21)(a) — Late filing, amendment or revocation of designation. 


Regulations: 1105 (prescribed classes of depreciable property). 


Forms: 12153: Designations with respect to forgiven debt under para. 
80(2)(1); T2154: Application of designated forgiven debt under sec. 80. 


(6) Restriction with respect to depreciable pro- 
perty — Where a commercial obligation issued by a 
debtor is settled at any time, 


(a) an amount may be applied under subsection (5) to 
reduce, immediately after that time, the capital cost to 
the debtor of a depreciable property of a prescribed 
class only to the extent that 


(i) the undepreciated capital cost to the debtor of 
depreciable property of that class at that time 


exceeds 


(i1) the total of all other reductions immediately af- 
ter that time to that undepreciated capital cost; and 


(b) an amount may be applied under subsection (5) to 
reduce, immediately after that time, the capital cost to 
the debtor of a depreciable property (other than a de- 
preciable property of a prescribed class) only to the 
extent that 


(i) the capital cost to the debtor of the property at 
that time 


exceeds 


(ii) the amount that was allowed to the debtor 
before that time under Part XVII of the Income Tax 
Regulations in respect of the property. 


Regulations: 1105 (prescribed classes of depreciable property). 


(7) Reductions of cumulative eligible capital — 
Where a commercial obligation issued by a debtor is set- 
tled at any time, °*/s of the remaining unapplied portion of 
the forgiven amount at that time in respect of the obliga- 
tion shall be applied (to the extent designated in a pre- 
scribed form filed with the debtor’s return of income 
under this Part for the taxation year that includes that 
time) to reduce immediately after that time the cumulative 
eligible capital of the debtor in respect of each business of 
the debtor (or, where the debtor is at that time non-resi- 
dent, in respect of each business carried on in Canada by 
the debtor). 

Related Provisions: 14(5)‘cumulative eligible capital”F:P.1 — Reduc- 
tion in cumulative eligible capital; 80(2)(c) — Order of application of 
rules; 80(2)(f)—— Rule where cumulative eligible capital reduced; 
80(2)(m) — Reduction cannot exceed the amount of cumulative eligible 
capital; 80(13)D(a) — Income inclusion of remaining balance; 80(16) — 
Designation by CCRA where debtor fails to designate; 80.04(4)(b) — 
Transfer of forgiven amount after maximum designations; 220(3.21)(a) — 
Late filing, amendment or revocation of designation; 253 — Extended 
meaning of carrying on business in Canada. 
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Forms: T2153: Designations with respect to forgiven debt under para. 
80(2)(); T2154: Application of designated forgiven debt under sec. 80. 


(8) Reductions of resource expenditures — Where 
a commercial obligation issued by a debtor is settled at 
any time, the remaining unapplied portion of the forgiven 
amount at that time in respect of the obligation shall be 
applied (to the extent designated in a prescribed form 
filed with the debtor’s return of income under this Part for 
the taxation year that includes that time) to reduce imme- 
diately after that time the following amounts: 


(a) where the debtor is a corporation resident in Can- 
ada throughout that year, each particular amount that 
would be determined in respect of the debtor under 
paragraph 66.7(2)(a), (2.3)(a), (3)(a), (4)(a) or (5)(a) if 
paragraphs 66.7(2.3)(a), (4)(a) and (5)(a) were read 
without reference to the expressions “30% of”, “30% 
of’ and “10% of’, respectively, as a consequence of 
the acquisition of control of the debtor by a person or 
group of persons, the debtor ceasing to be exempt 
from tax under this Part on its taxable income or the 
acquisition of properties by the debtor by way of an 
amalgamation or merger, where the amount so applied 
does not exceed the successor pool immediately after 
that time for the obligation and in respect of the partic- 
ular amount; 


(b) the cumulative Canadian exploration expense 
(within the meaning assigned by subsection 66.1(6)) 
of the debtor; 


(c) the cumulative Canadian development expense 
(within the meaning assigned by subsection 66.2(5)) 
of the debtor; 


(d) the cumulative Canadian oil and gas property ex- 
pense (within the meaning assigned by subsection 
66.4(5)) of the debtor; 


(e) the total determined under paragraph 66(4)(a) in 
respect of the debtor, where 


(1) the debtor is resident in Canada throughout that 
year, and 


(11) the amount so applied does not exceed such 
portion of the total of the debtor’s foreign explora- 
tion and development expenses (within the mean- 
ing assigned by subsection 66(15)) as were in- 
curred by the debtor before that time and would be 
deductible under subsection 66(4) in computing the 
debtor’s income for that year.if the debtor had suf- 
ficient income described. in subparagraph 
66(4)(b)(1) and 1f that year ended at that time; and 


(f) the cumulative foreign resource expense (within 
the meaning assigned by subsection 66.21(1)) of the 
debtor in respect of a country. 


Related Provisions: 66(4)(a)(iii) — Reduction in claim for foreign ex- 
ploration and development expenses; 66.1(6)“cumulative Canadian explo- 
ration expense’J.1 — Reduction in CCEE; 66.2(5)“cumulative Canadian 
development expense’”M.1 — Reduction in CCDE; 66.21(1)*cumulative 
foreign resource expense”I; 66.4(5)“cumulative Canadian oil and gas pro- 
perty expense’I.1 — Reduction in CCOGPE; 66.7(2)(a)(ii), 66.7(3)(a)(ii), 
66.7(4)(a)(v),  66.7(5)(a)(i1) — Reductions in — successor _ pools; 
80(2)(c) — Order of application of rules; 80(2)(m) — Reduction cannot 
exceed the resource expenditures reduced; 80(13)D(a) — Income inclu- 
sion of remaining balance; 80(16) — Designation by CCRA where debtor 
fails to designate; 80.04(4)(b) — Transfer of forgiven amount after maxi- 
mum designations; 139.1(18) — Holding corporation deemed not to ac- 
quire control of insurer on demutualization; 220(3.21)(a) — Late filing, 
amendment or revocation of designation; 256(6)—(9) — Whether control 
acquired. 
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History: Para. 80(8)(a) amended by 2001, c. 17, subsec. 58(3), applicable 
to taxation years that begin after 2000. The para. formerly read: 


(a) where the debtor is a corporation resident in Canada throughout 
that year, each particular amount that would be determined in re- 
spect of the debtor under paragraph 66.7(2)(a), (3)(a), (4)(a) or 
(5)(a) if paragraphs 66.7(4)(a) and (5)(a) were read without refer- 
ence to the expressions “30% of’ and “10% of’, respectively, as a 
consequence of the acquisition of control of the debtor by a person 
or group of persons, the debtor ceasing to be exempt from tax under 
this Part on its taxable income or the acquisition of properties by the 
debtor by way of an amalgamation or merger, where the amount so 
applied does not exceed the successor pool immediately after that 
time for the obligation and in respect of the particular amount; 


Para. 80(8)(f) added by the said c. 17, subsec. 58(4), applicable to taxation 
years that begin after 2000. 


Forms: T2153: Designations with respect to forgiven debt under para. 
80(2)(i); T2154: Application of designated forgiven debt under sec. 80. 


(9) Reductions of adjusted cost bases of capital 
properties — Where a commercial obligation issued by 
a debtor is settled at any time and amounts have been des- 
ignated under subsections (5), (7) and (8) to the maximum 
extent permitted in respect of the settlement, subject to 
subsection (18) 


(a) the remaining unapplied portion of the forgiven 
amount at that time in respect of the obligation shall 
be applied (to the extent designated in a prescribed 
form filed with the debtor’s return of income under 
this Part for the taxation year that includes that time) 
to reduce immediately after that time the adjusted cost 
bases to the debtor of capital properties (other than 
shares of the capital stock of corporations of which the 
debtor is a specified shareholder at that time, debts is- 
sued by corporations of which the debtor is a specified 
shareholder at that time, interests in partnerships that 
are related to the debtor at that time, depreciable pro- 
perty that is not of a prescribed class, personal-use 
properties and excluded properties) that are owned by 
the debtor immediately after that time; 


(b) an amount may be applied under this subsection to 
reduce, immediately after that time, the capital cost to 
the debtor of a depreciable property of a prescribed 
class only to the extent that 


(1) the capital cost immediately after that time to 
the debtor of the property (determined without ref- 
erence to the setthement of the obligation at that 
time) 


exceeds 


(11) its capital cost immediately after that time to 
the debtor for the purposes of paragraphs 8(1)(j) 
and (p), sections 13 and 20 and any regulations 
made for the purpose of paragraph 20(1)(a) (deter- 
mined without reference to the settlement of the 
obligation at that time); and 


(c) for the purposes of paragraphs 8(1)(j) and (p), sec- 
tions 13 and 20 and any regulations made for the pur- 
pose of paragraph 20(1)(a), no amount shall be consid- 
ered to have been applied under this subsection. 


Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Or- 
der of application of rules; 80(2)(m) — Reduction cannot exceed the ad- 
justed cost base; 80(10), (11) — Reduction of ACB of certain shares, debt 
and partnership interests; 80(13)D(a) — Income inclusion of remaining 
balance; 80(16) — Designation by CCRA where debtor fails to designate; 
80(18) — Limitation on designation by partnership; 80.04(4)(b) — Trans- 
fer of forgiven amount after maximum designations; 96(3) — Designation 
by members of partnership; 220(3.21)(a) — Late filing, amendment or 
revocation of designation. 


Regulations: 1105 (prescribed classes of depreciable property). 
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Forms: T2153: Designations with respect to forgiven debt under para. 
80(2)(i); T2154: Application of designated forgiven debt under sec. 80. 


(10) Reduction of adjusted cost bases of certain 
shares and debts — Where a commercial obligation 
issued by a debtor is settled at any time in a taxation year 
and amounts have been designated by the debtor under 
subsections (5), (7), (8) and (9) to the maximum extent 
permitted in respect of the settlement, subject to subsec- 
tion (18) the remaining unapplied portion of that forgiven 
amount shall be applied (to the extent that it is designated 
in a prescribed form filed with the debtor’s return of in- 
come under this Part for the year) to reduce immediately 
after that time the adjusted cost bases to the debtor of cap- 
ital properties, owned by the debtor immediately after that 
time, that are shares of the capital stock of corporations of 
which the debtor is a specified shareholder at that time 
and debts issued by corporations of which the debtor is a 
specified shareholder at that time (other than shares of the 
capital stock of corporations related to the debtor at that 
time, debts issued by corporations related to the debtor at 
that time and excluded properties). 

Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Or- 
der of application of rules; 80(2)(m) — Reduction cannot exceed the ad- 
justed cost base; 80(11) — Reduction of ACB of certain shares, debt and 
partnership interests; 80(13)D(a) — Income inclusion of remaining bal- 
ance; 80(16) — Designation by CCRA where debtor fails to designate; 
80(18) — Limitation on designation by partnership; 80.04(4)(b) —— Trans- 
fer of forgiven amount after maximum designations; 96(3) — Designation 
by members of partnership; 220(3.21)(a) — Late filing, amendment or ~ 
revocation of designation. 


Forms: T2153: Designations with respect to forgiven debt under para. 
80(2)(1); T2154: Application of designated forgiven debt under sec. 80. 


(11) Reduction of adjusted cost bases of certain 
shares, debts and partnership interests — Where 
a commercial obligation issued by a debtor is settled at 
any time in a taxation year and amounts have been desig- 
nated by the debtor under subsections (5), (7), (8), (9) and 
(10) to the maximum extent permitted in respect of the 
settlement, subject to subsection (18) the remaining unap- 
plied portion of that forgiven amount shall be applied (to 
the extent that it is designated in a prescribed form filed 
with the debtor’s return of income under this Part for the 
year) to reduce immediately after that time the adjusted 
cost bases to the debtor of 


(a) shares and debts that are capital properties (other 
than excluded properties and properties the adjusted 
cost bases of which are reduced at that time under sub- 
section (9) or (10)) of the debtor immediately after 
that time; and 


(b) interests in partnerships that are related to the 
debtor at that time that are capital properties (other 
than excluded properties) of the debtor immediately 
after that time. 


Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Or- 
der of application of rules; 80(2)(m) — Reduction cannot exceed the ad- 
justed cost base; 80(13)B(a)—Income inclusion where reductions in 
ACB are excessive; 80(16) — Designation by CCRA where debtor fails to 
designate; 80(18) — Limitation on designation by partnership; 80.03 — 
Gains on subsequent dispositions; 96(3) — Designation by members of 
partnership; 220(3.21)(a) — Late filing, amendment or revocation of 
designation. 


Forms: T2153: Designations with respect to forgiven debt under para. 
80(2)(); T2154: Application of designated forgiven debt under sec. 80. 


(12) Capital gain where current year capital 
loss — Where a commercial obligation issued by a 
debtor (other than a partnership) 1s settled at any time in a 
taxation year and amounts have been designated by the 


480 


Subdivision f — Rules Relating to Computation of Income 


debtor under subsections (5), (7), (8) and (9) to the maxi- 
mum extent permitted in respect of the settlement, 


(a) the debtor shall be deemed to have a capital gain 
for the year from the disposition of capital property 
(or, where the debtor is non-resident at the end of the 
year, taxable Canadian property), equal to the lesser of 


(i) the remaining unapplied portion of the forgiven 
amount at that time in respect of the obligation, and 


(11) the amount, if any, by which the total of 


(A) all of the debtor’s capital losses for the year 
from the dispositions of properties (other than 
listed personal properties and excluded proper- 
ties), and 


(B) twice the amount that would, because of 
subsection 88(1.2), be deductible under para- 
graph 111(1)(b) in computing the debtor’s taxa- 
ble income for the year, if the debtor had suffi- 
cient income and taxable capital gains for the 
year, 


exceeds the total of 


(C) all of the debtor’s capital gains for the year 
from the dispositions of such properties (deter- 
mined without reference to this subsection), and 


(D) all amounts each of which is an amount 
deemed by this subsection to be a capital gain 
of the debtor for the year as a consequence of 
the application of this subsection to other com- 
mercial obligations settled before that time; and 


(b) the forgiven amount at that time in respect of the 
obligation shall be considered to have been applied 
under this subsection to the extent of the amount 
deemed by this subsection to be a capital gain of the 
debtor for the year as a consequence of the application 
of this subsection to the settlement of the obligation at 
that time. 


Related Provisions: 80(2)(c) — Order of application of rules. 


History: Cl. 80(12)(a)(ii)(B) amended by 2001, c. 17, subsec. 58(5) to 
replace the expression ‘4/3 of with the word “twice”, applicable to taxa- 
tion years that end after February 27, 2000 except that, for a taxation year 
of a debtor that includes February 28, 2000 or October 17, 2000, or began 
after February 28, 2000 and ended before October 17, 2000, the reference 
to the word “twice” shall be read as a reference to the expression “the 
fraction that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the debtor for the year, multiplied by”. 


(13) Income inclusion — Where a commercial obliga- 
tion issued by a debtor is settled at any time in a taxation 
year, there shall be added, in computing the debtor’s in- 
come for the year from the source in connection with 
which the obligation was issued, the amount determined 
by the formula 


(A+B—-C-—D)xE 
where 


A is the remaining unapplied portion of the forgiven 
amount at that time in respect of the obligation, 


Bis the lesser of 


(a) the total of all amounts designated under sub- 
section (11) by the debtor in respect of the settle- 
ment of the obligation at that time, and 


(b) the residual balance at that time in respect of 
the settlement of the obligation, 


C is the total of all amounts each of which is an amount 
specified in an agreement filed under section 80.04 in 
respect of the settlement of the obligation at that time, 
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D is 
(a) where the debtor has designated amounts under 
subsections (5), (7), (8), (9) and (10) to the maxi- 


mum extent permitted in respect of the settlement, 
the amount, if any, by which 


(1) the total of all amounts each of which is an 
unrecognized loss at that time, in respect of the 
obligation, from the disposition of a property 


exceeds 


(11) twice the total of all amounts each of which 
is an amount by which the amount determined 
before that time under this subsection in respect 
of a settlement of an obligation issued by the 
debtor has been reduced because of an amount 
determined under this paragraph, and 


(b) in any other case, nil, and 


(a) where the debtor is a partnership, 1, and 


(b) in any other case, '/2. 


Related Provisions: 4(1) — Income from a source; 6(15) — Income 
inclusion on forgiveness of debt owing by employee; 12(1)(z.3) — Inclu- 
sion into income from business or property; 28(1)(d) — Inclusion in farm- 
ing or fishing income when using cash method; 61.2—61.4 — Reserves to 
offset amount included under 80(13);  66.7(1)(b)(iil), 66.7(2)(b)(iv), 
66.7(3)(b)(ii1), 66.7(4)(b) ii), 66.7(5)(b)(ii1) — Resource expenditures — 
reduction in successor pools; 80(2)(c) — Order of application of rules; 
80(14) — Determination of residual balance; 80(16)— Designation by 
CCRA to reduce reserve under 61.2; 80.04(8) — Where corporations be- 
come related in order to transfer forgiven amount; 95(1)“foreign accrual 
property income”A.1 — “/3 inclusion in FAPI; 137.1(10) — Settlement of 
debts by deposit insurance corporation; 257 — Formula cannot calculate 
to less than zero. 


History: Subpara. (a)(ii) of the description of D in subsec. 80(13) 
amended by 2001, c. 17, subsec. 58(6), to replace the expression “4/3 of” 
with the word “twice”, applicable to taxation years that end after February 
27, 2000 except that, for a taxation year of a debtor that includes February 
28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the reference to the word “twice” shall be read as 
a reference to the expression “the fraction that is the reciprocal of the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the debtor 
for the year, multiplied by”. 


Para. (b) of the description of E in subsec. 80(13) amended by the said c. 
17, subsec. 58(7), to replace the number “0.75” with the fraction “1/2”, 
applicable to taxation years that end after February 27, 2000 except that, 
for a taxation year of a debtor that includes February 28, 2000 or October 
17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, the reference to the fraction “1/2” shall be read as a reference to the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
debtor for the year. 


Para. (b) of the description of B in subsec. 80(13) amended by 1998, c. 19, 
subsec. 111(3), applicable to taxation years that end after February 21, 
1994. The para. formerly read: 


(b) the total of 


(1) the residual balance at that time in respect of the settlement 
of the obligation, and 


(11) the amount, if any, by which the amount determined for C 
in respect of the settlement exceeds the amount determined for 
A in respect of the settlement, 


Interpretation Bulletins: See list at end of s. 80. 
Information Circulars: See list at end of s. 80. 
Advance Tax Rulings: ATR-27: Exchange and acquisition of interests 


in capital properties through rollovers and winding-up (“butterfly”). 


(14) Residual balance — For the purpose of subsec- 
tion (13), the residual balance at any time in a taxation 
year in respect of the settlement of a particular commer- 
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cial obligation issued by a debtor is the amount, if any, by 
which 


(a) the gross tax attributes of directed persons at that 
time in respect of the debtor 


exceeds the total of 


(b) the value of A in subsection (13) in respect of the 
settlement of the particular obligation at that time, 


(c) all amounts each of which is 


(i) the amount, if any, by which the value of A in 
subsection (13) in respect of a settlement before 
that time and in the year of a commercial obliga- 
tion issued by the debtor exceeds the value of C in 
that subsection in respect of the settlement, 


(11) the value of A in subsection (13) in respect of a 
settlement of.a commercial obligation that is 
deemed by paragraph 80.04(4)(e) to have been is- 
sued by a directed person in respect of the debtor 
because of the filing of an agreement under section 
80.04 in respect of a settlement before that time 
and in the year of a commercial obligation issued 
by the debtor, or 


(111) the amount specified in an agreement (other 
than an agreement with a directed person in respect 
of the debtor) filed under section 80.04 in respect 
of the settlement before that time and in the year of 
a commercial obligation issued by the debtor, and 


(d) all amounts each of which is an amount in respect 
of a settlement at a particular time before that time and 
in the year of a commercial obligation issued by the 
debtor equal to the least of 


(i) the total of all amounts designated under sub- 
section (11) in respect of the settlement, 


(11) the residual balance of the debtor at the particu- 
lar time, and 


(111) the amount, if any, by which the sum of the 
values of A and B in subsection (13) in respect of 
the settlement exceeds the value of C in that sub- 
section in respect of the settlement. 


Related Provisions: 80(14.1) — Meaning of “gross tax attributes”. 


History: Subsec. 80(14) amended by 1998, c. 19, subsec. 111(4), applica- 
ble to taxation years that end after February 21, 1994. The subsec. for- 
merly read: 


(14) For the purpose of subsection (13), the residual balance at any 
time in a taxation year in respect of the settlement of a particular 
commercial obligation issued by a debtor is the amount, if any, by 
which the total of 


(a) all amounts each of which is an amount that would be ap- 
plied under any of subsections (3) to (10) and (12) in respect of 
the settlements of separate commercial obligations issued by di- 
rected persons at that time in respect of the debtor if 


(1) those obligations were issued at that time by those di- 
rected persons and were settled immediately after that time, 


(ii) an amount equal to the forgiven amount at that time in 
respect of the particular obligation were the forgiven 
amount immediately after that time in respect of each of 
those obligations, 


(iii) amounts were designated under subsections (5), (7), 
(8), (9) and (10) by those directed persons to the maximum 
extent permitted in respect of the settlement of each of 
those obligations, and 


(iv) no amounts were designated under subsection (11) by 
any of those directed persons in respect of the settlement of 
any of those obligations, and 


(b) where the debtor is a partnership, all amounts each of which 
is '/4 of an amount deducted because of paragraph (c) or (d) in 
computing the residual balance at that time in respect of the set- 
tlement of the particular obligation, 
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exceeds the total of 


(c) all amounts each of which is “3 of the amount that would be 
included under subsection (13) in computing. the debtor’s in- 
come for the year in respect of the settlement at or before that 
time of a commercial obligation issued by the debtor if the 
amounts determined for B and D in subsection (13) were nil, 


(d) all amounts each of which is */ of an amount that would, if 
the amount determined for D in subsection (13) were nil, be 
included under subsection (13) in computing the income of any 
of those directed persons in respect of the settlement of an obli- 
gation that is deemed by paragraph 80.04(4)(e) to have been 
issued by the directed person because of the filing of an agree- 
ment under section 80.04 in respect of the settlement at or 
before that time and in the year of a commercial obligation is- 
sued by the debtor, 


(e) all amounts each of which is an amount specified in an 
agreement (other than an agreement with any of those directed 
persons) filed under section 80.04 in respect of the settlement at 
or before that time and in the year of a commercial obligation 
issued by the debtor, and 


(f) all amounts each of which is the lesser of 


(i) the total of all amounts designated under subsection (11) 
in respect of the settlement before that time and in the year 
of another commercial obligation issued by the debtor, and 


(11) the residual balance of the debtor at that previous time. 


(14.1) Gross tax attributes — The gross tax attributes 
of directed persons at any time in respect of a debtor 
means the total of all amounts each of which is an amount 
that would be applied under any of subsections (3) to (10) 
and (12) in respect of a settlement of a separate commer- 
cial obligation (in this subsection referred to as a “no- 
tional obligation”) issued by directed persons at that time 
in respect of the debtor if the following assumptions were 
made: 


(a) a notional obligation was issued immediately 
before that time by each of those directed persons and 
was settled at that time; , 


(b) the forgiven amount at that time in respect of each 
of those notional obligations was equal to the total of 
all amounts each of which is a forgiven amount at or 
before that time and in the year in respect of a com- 
mercial obligation issued by the debtor; 


(c) amounts were designated under subsections (5), 
(7), (8), (9) and (10) by each of those directed persons 
to the maximum extent permitted in respect of the set- 
tlement of each of those notional obligations; and 


(d) no amounts were designated under subsection (11) 
by any of those directed persons in respect of the set- 
tlement of any of the notional obligations. 


History: Subsec. 80(14.1) added by 1998, c. 19, subsec. 111(4), applica- 
ble to taxation years that end after February 21, 1994. 


(15) Members of partnerships — Where a commer- 
cial debt obligation issued by a partnership (in this sub- 
section referred to as the “partnership obligation’’) is set- 
tled at any time in a fiscal period of the partnership that 
ends in a taxation year of a member of the partnership, 


(a) the member may deduct, in computing the mem- 
ber’s income for the year, such amount as the member 
claims not exceeding the relevant limit in respect of 
the partnership obligation; 


(b) for the purpose of paragraph (a), the relevant limit 
in respect of the partnership obligation is the amount 
that would be included in computing the member’s in- 
come for the year as a consequence of the application 
of subsection (13) and section 96 to the settlement of 
the partnership obligation if the partnership had desig- 
nated amounts under subsections (5), (7), (8), (9) and 


482 


Subdivision f — Rules Relating to Computation of Income 


(10) to the maximum extent permitted in respect of 
each obligation settled in that fiscal period and if in- 
come arising from the application of subsection (13) 
were froma source of income separate from any other 
sources of partnership income; and 


(c) forthe purposes of this section and section 80.04, 


(1) the member shall be deemed to have issued a 
commercial debt obligation that was settled at the 
end of that fiscal period, 


(ii) the amount deducted under paragraph (a) in re- 
spect of the partnership obligation in computing 
the member’s income shall be treated as if it were 
the forgiven amount at the end of that fiscal period 
in respect of the obligation referred to in subpara- 
graph (1), | 

(i11) subject to subparagraph (iv), the obligation re- 
ferred to in subparagraph (i) shall be deemed to 
have been issued at the same time at which, and in 
the same circumstances in which, the partnership 
obligation was issued, 


(iv) where the member is a corporation the control 
of which was acquired at a particular time that is 
before the end of that fiscal period and before the 
corporation became.a member of the partnership 
and the partnership obligation was issued before 
the particular time, 


(A) subject to the application of this subpara- 
graph to an acquisition of control of the corpo- 
ration after the particular time and before the 
end of that fiscal period, the obligation referred 
to in subparagraph (i) shall be deemed to have 
been issued by the member after the particular 
time, and 


(B) paragraph (e) of the definition “relevant 
loss balance” in subsection (1), paragraph (f) of 
the definition “successor pool” in that subsec- 
tion and paragraph (b) of the definition “unrec- 
ognized loss” in that subsection do not apply in 
respect of that acquisition of control, and 


(v) the source in connection with which the obliga- 

tion referred to in subparagraph (i) was issued shall 

be deemed to be the source in connection with 

which the partnership obligation was issued. 
Related Provisions: 4(1)— Income from a source; 20(1)(uu) — De- 
duction for amount allowed under para. 80(15)(a); 61.2:A(b) — Effect of 
para. 80(15)(a) on reserve for individuals; 61.2:A(b), 61.3(1)(a)(ii), 
61.3(2)(a)(i), 61.4(a)AGi) — Reserve in respect of debt forgiven; 
80(1) —**Person” includes a partnership; 80(2)(n) — Commercial debt 
obligation issued by  partner— deemed issued by partnership; 
80(13)E(a) — Income inclusion where debtor is partnership; 80(14)(b) — 
Residual balance where debtor is partnership; 80(18) — Limitation on 
designation by partnership; 96(3) — Designation by members of partner- 
ship; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 256(6)-(9)— Whether control acquired; 
256(8) — Deemed acquisition of shares. 


(16) Designations by Minister — Where a commer- 
cial obligation issued by a debtor is settled at any time in 
a taxation year and, as a consequence of the settlement an 
amount would, but for this subsection, be deducted under 
section 61.2 or 61.3 in computing the debtor’s income for 
the year and the debtor has not designated amounts under 
subsections (5) to (11) to the maximum extent possible in 
respect of the settlement, 


(a) the Minister may designate amounts under subsec- 
tions (5) to (11) to the extent that the debtor would 
have been permitted to designate those amounts; and 
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(b) the amounts designated by the Minister shall, ex- 
cept for the purpose of this subsection, be deemed to 
have been designated by the debtor as required by sub- 
sections (5) to (11). 


(17) [Repealed] 


History: Subsec. 80(17) repealed by 1998, c. 19, subsec. 111(5), applica- 
ble to taxation years that end after February 21, 1994. The subsec. for- 
merly read: 


(17) Income inclusion where residual balance a positive 
amount — Where a commercial obligation issued by a corporation 
is settled at any time in a taxation year and, as a consequence of the 
settlement an amount is deducted under section 61.3 in computing 
the corporation’s income for the year, unless the corporation has 
commenced to wind up on or before the day that is 12 months after 
the end of the year there shall be added in computing the corpora- 
tion’s income for the year from the source in connection with which 
the obligation was issued 50% of the lesser of 


(a) the total of all amounts designated under subsection (11) by 
the corporation in respect of the settlement of the obligation at 
that time, and 


(b) the amount, if any, by which the lesser of 


(i) the residual balance (within the meaning assigned by 
subsection (14)) of the corporation at that time in respect of 
the settlement of the obligation, and 


(ii) the amount, if any, by which the amount deducted 
under section 61.3 in computing the corporation’s income 
for the year exceeds the amount, if any, deducted because 
of paragraph 37(1)(f.1) in determining the balance deter- 
mined under subsection 37(1) in respect of the corporation 
after the year because of an amount deducted under section 
61.3 in computing the corporation’s income for the year 


exceeds the total of all amounts included because of this sub- 
section in computing the corporation’s income for the year in 
respect of a settlement before that time of a commercial obliga- 
tion issued by the corporation. 


(18) Partnership designations — Where a commer- 
cial obligation issued by a partnership is settled at any 
time after December 20, 1994, the amount designated 
under subsection (9), (10) or (11) in respect of the settle- 
ment by the partnership to reduce the adjusted cost base 
of a capital property acquired shall not exceed the 
amount, if any, by which the adjusted cost base at that 
time to the partnership of the property exceeds the fair 
market value at that time of the property. 


History [s. 80]: S. 80 substituted by 1995, c. 21, s. 27, applicable to 
taxation years that end after February 21, 1994, except that 


(a) the amended section does not, other than for the purposes of sub- 
sections 6(15) and (15.1) and 15(1.2) and (1.21) and section 79, apply 
to any obligation settled or extinguished 


(1) before February 22, 1994, 
(ii) after Kebruary 21, 1994 


(A) under the terms of an agreement in writing entered into 
on or before that date, or 


(B) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 
12, 1994 and the amount of the settlement or extinguishment 
was not substantially greater than the settlement or extin- 
guishment provided under the terms of the agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection 
with a proceeding commenced in a court in Canada before Febru- 
ary 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of inten- 
tion to make a proposal) that was filed under the Bankruptcy and 
Insolvency Act, or similar legislation of a country other than Can- 
ada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made 
by, or communicated to, the holder of the obligation before Feb- 
ruary 22, 1994; 
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(b) in its application with respect to interest accruing before July 14, 
1990, the words “was deductible” in paragraph 80(2)(b), shall be read 
as “was deducted”; and 


(c) a form referred to in section 80 shall be deemed to have been filed 
on a timely basis if it is filed with the Minister of National Revenue 
before 1996. 


Definitions [s. 80]: “acquired” — 256(7)-(9); “adjusted cost base” — 
54, 248(1); “amount” — 248(1); “applicable fraction” — 80(2)(d); “bank- 
rupt’” — 248(1); “beneficially interested” — 248(25); “business” — 
80.03(7)(b)(iil), 248(1); “Canada” — 255; “Canadian partnership” — 
102(1), 248(1); “capital gain’, “capital loss” — 39(1), 248(1); “capital 
property” —54, 248(1); “carried on in Canada” — 253; “class” — 
248(6); “commercial debt obligation” — 80(1); “control” — 80(2)(j), 
256(6)—(9); “controlled, directly or indirectly” — 256(5.1), (6.2); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “cost amount” — 248(1); “cu- 
mulative eligible capital” — 14(5), 248(1); “cumulative foreign resource 
expense” — 66.21(1); “debtor” — 80(1); “depreciable — property” — 
13(21), 248(1); “directed person” — 80(1); “distress preferred share’, “el- 
igible Canadian partnership”, “excluded obligation’, “excluded property”, 
“excluded security” — 80(1); “farm loss” — 111(8), 248(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “foreign exploration and development ex- 
penses” — 66(15); “forgiven amount” — 80(1), 80.01(8)(b), 
80.03(7)(b)(i1); “gross tax attributes” — 80(14.1) “listed personal pro- 
perty” — 54, 248(1); “Minister” — 248(1); “net capital loss”, “non-capital 
loss” — 111(8), 248(1); “non-resident” — 248(1); “non-resident-owned 
investment corporation” — 133(8), 248(1); “ordinary non-capital loss” — 
80(3)(a)(); “partnership obligation” — 80(15); “person” — 80(1), 248(1); 
“personal-use property’ — 54, 248(1); “prescribed” — 248(1); “pre- 
scribed stock exchange in Canada” — Reg. 3200; “principal amount’, 
“property”, “regulation” — 248(1); “related” — 80(2)(), 251(2); “relevant 
limit’ — 80(15)(b); “relevant loss balance” — 80(1); “residual bal- 
ance” — 80(14); “resident in Canada” — 94(3)(a)(vil), 250; “restricted 
farm loss” — 31, 248(1); “settled” — 80(2)(a), 80.01(3)-(9), 80.02(2)(c), 
80.02(7)(a), 80.03(7)(b)(i); “share” — 248(1); “source” — 4(1), 
80.03(7)(b)Gv); “specified shareholder” — 248(1); “successor pool” — 
80(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable Cana- 
dian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable 
income” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 
248(1); “taxation year’ —11(2), 249; “treaty-protected property” — 
248(1); “trust”? — 104(1), 248(1), (3); “undepreciated capital cost” — 
13(21), 248(1); “unrecognized loss” — 80(1); “writing” — Interpretation 
Act 35(1). 


1.T. Application Rules [s. 80]: 26(1.1) (debt outstanding since before 
19 72-): 


Interpretation Bulletins [s. 80]: IT-109R2: Unpaid amounts; IT- 
142R3: Settlement of debts on the winding-up of a corporation; IT-232R3: 
Losses — their deductibility in the loss year or in other years; IT-262R2: 
Losses of non-residents and part-year residents; IT-268R3: Inter vivos 
transfer of farm property to child; IT-293R: Debtor’s gain on settlement of 
debt; IT-382: Debts bequeathed or forgiven on death (archived); IT- 
430R3: Life insurance proceeds received by a private corporation or a 
partnership as a consequence of death; IT-474R: Amalgamations of Cana- 
dian corporations; IT-488R2: Winding-up of 90%-owned taxable Cana- 
dian corporations (archived). 


Information Circulars [s. 80]: 88-2, para. 23: General anti-avoidance 
rule — section 245 of the Income Tax Act; 88-2 Supplement, para. 6: Gen- 
eral anti-avoidance rule — section 245 of the Income Tax Act. 


History [former s. 80]: subsec. 80(4) 
Subsec. 80(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 58, appli- 
cable to interest in respect of debts or other obligations settled or extin- 
guished after May 9, 1985, except that, in its application to interest accru- 
ing before July 14, 1990, the subsec. shall be read as follows: 
(4) For the purposes of subsections (1) and (3), an amount of inter- 
est in respect of a debt or other obligation of a taxpayer shall be 
deemed to be a debt or other obligation issued by the taxpayer that 
(a) has a principal amount, and 
(b) was issued by the taxpayer for an amount, 
equal to the portion of the amount of the interest that was deducted, 
or would, but for subsection 18(2) or (3.1) or section 21, be deducti- 
ble, in computing the taxpayer’s income under this Part for a taxa- 
tion year. 
Subsec. (4) formerly read: 
(4) Principal for interest payable — For the purposes of subsec- 


tions (1) and (3), an amount of interest payable by a taxpayer on a 
debt or other obligation shall be deemed to have a principal amount 
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equal to the portion thereof that was deducted, or would, but for 
subsection 18(2) or (3.1) or section 21, have been deductible, in 
computing the taxpayer’s income for a taxation. year under this Part. 


Selected Cases [former s. 80]: Gibralt Capital Corp. y. R., [2003] 3 
C.T.C. 147 (FCA) (Same debt existed where no novation); Beach vy. R., 
[2002] 1 C.T.C. 89 (BC CA) (Proposal to creditors that would avoid appli- 
cation of provision was illegal and unreasonable); Queenswood Land 
Associates Lid. V4 K.., | 2000] MCL. C352. (RCA) ev Sahoo Mle Mtns 
2688 (TCC) (Court cannot, absent sham, recharacterize legal 
relationships); Metro-Can Construction Ltd. v. R., [1999] 2 C.T.C. 2206 
(TCC) (Provision applies at partnership level, not at level of individual 
partner); Central City Financial Services Ltd. v. R, [1997] 3 C.T.C. 2949 
(TCC) (Mere assignment of debt is not a settlement of it); Wigmar 
Holdings Ltd. v. R., [1997] 2 C.T.C. 263 (FCA) (Test in s. 80 is legal 
settlement or extinguishment of particular debt in legally binding form); 
Queenswood Associates Ltd. v. R., [1997] 2 C.T.C. 2688 (TCC) (Forgive- 
ness of debt related to inventory to be included in computation of income); 
Molstad Development Co. v. Canada, [1997] 2 C.T.C. 2360 (TCC) (Bor- 
rowed funds were capital, even if proceeds used to acquire inventory); 
Denthor Developments Ltd. v. Canada, [1997] 1 C.T.C. 2075 (TCC) (No 
proceeds of disposition of land until land is sold); Carma Developers Ltd. 
v. Canada, [1996] 3 C.T.C. 2029. (TCC) (“Settlement” means final settle- 
ment and extinguishment of debt from debtor’s perspective); King Rentals 
Ltd. v. Canada, [1995] 2 C.T.C. 2612 (TCC) (Consideration for debt was 
amount of debt for which shares were issued and credit made to share 
capital, not fair market value of the debt). 


80.01 (1) Definitions — In this section, 


“commercial debt obligation” has the meaning assigned 
by subsection 80(1); 


“commercial obligation’ has the meaning assigned by ~ 
subsection 80(1); . 


“debtor” has the meaning assigned by subsection 80(1); 


“distress preferred share” has the meaning assigned by 
subsection 80(1); 


“forgiven amount” has the meaning assigned by subsec- 
tion 80(1) except that, where an amount would be in- 
cluded in computing a person’s income under paragraph 
6(1)(a) or subsection 15(1) as a consequence of the settle- 
ment of an obligation if the obligation were settled with- 
out any payment being made in satisfaction of its princi- 
pal amount, “forgiven amount” in respect of that 
obligation’ has the meaning assigned by subsection 
6(15.1) or 15(1.21), as the case may be; 


“person” has the meaning assigned by subsection 80(1); 


“specified cost” at any time to a person of an obligation 
means, 


(a) where the obligation is capital property of the per- 
son at that time, the adjusted cost base at that time to 
the person of the obligation, and 


(b) in any other case, the cost amount to the person of 
the obligation. 


(2) Application — For the purposes of this section, 
(a) paragraphs 80(2)(a), (b), Gj), (1) and (n) apply; and 


(b) a person has a significant interest in.a corporation 
at any time if the person owned at that time 


(i) shares of the capital stock of the corporation 
that would give the person 25% or more of: the 
votes that could be cast under all circumstances at 
an annual meeting of shareholders of the corpora- 
tion, or 


(11) shares of the capital stock of the corporation 
having a fair market value of 25% or more of the 
fair market value of all the issued shares of the cap- 
ital stock of the corporation 
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and, for the purposes of this paragraph, a person shall 
be deemed to own at any time each share of the capital 
stock of a corporation that is owned, otherwise than 
because of this paragraph, at that time by another per- 
son with whom the person does not deal at arm’s 
length. 


(3) Deemed settlement on amalgamation — Where 
a commercial obligation or another obligation (in this 
subsection referred to as the “indebtedness’”’) of a debtor 
that is a corporation to pay an amount to another corpora- 
tion (in this subsection referred to as the “creditor’’) is set- 
tled on an amalgamation of the debtor and the creditor, 
the indebtedness shall be deemed to have been settled im- 
mediately before the time that is immediately before the 
amalgamation by a payment made by the debtor and re- 
ceived by the creditor of an amount equal to the amount 
that would have been the creditor’s cost amount of the 
indebtedness at that time if 


(a) the definition “cost amount” in subsection 248(1) 
were read without reference to paragraph (e) of that 
definition; and 


(b) that cost amount included amounts added in com- 
puting the creditor’s income in respect of the portion 
of the indebtedness representing unpaid interest, to the 
extent those amounts have not been deducted in com- 
puting the creditor’s income as bad debts in respect of 
that unpaid interest. 


Related Provisions: 80(3)-(13) — Treatment of obligation deemed to 
have been settled. 


(4) Deemed settlement on winding-up — Where 
there is a winding-up of a subsidiary to which the rules in 
subsection 88(1) apply and 


(a) a debt or other obligation (in this subsection re- 
ferred to as the “subsidiary’s obligation”) of the sub- 
sidiary to pay an amount to the parent, or 


(b) a debt or other obligation (in this subsection re- 
ferred to as the “parent’s obligation”) of the parent to 
pay an amount to the subsidiary 


is, aS a consequence of the winding-up, settled at a partic- 
ular time without any payment of an amount or by the 
payment of an amount that is less than the principal 
amount of the subsidiary’s obligation or the parent’s obli- 
gation, as the case may be, 


(c) where that payment is less than the amount that 
would have been the cost amount to the parent or sub- 
sidiary of the subsidiary’s obligation. or the parent’s 
obligation immediately before the particular time if 
the definition “cost amount” in subsection 248(1) were 
read without reference to paragraph (e) of that defini- 
tion and the parent so elects in a prescribed form on or 
before the day on or before which the parent is re- 
quired to file a return of income pursuant to section 
150 for the taxation year that includes the particular 
time, the amount paid at that time in satisfaction of the 
principal amount of the subsidiary’s obligation or the 
parent’s obligation shall be deemed to be equal to the 
amount that would be the cost amount to the parent or 
the subsidiary, as the case may be, of the subsidiary’s 
obligation or the parent’s obligation immediately 
before the particular time if 

(i) the definition “cost amount” in subsection 

248(1) were read without reference to paragraph 

(e) of that definition, and 

(ii) that cost amount included amounts added in 

computing the parent’s income or the subsidiary’s 
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income in respect of the portion of the indebted- 
ness representing unpaid interest, to the extent that 
the parent or the subsidiary has not deducted any 
amounts as bad debts in respect of that unpaid in- 
terest, and 


(d) for the purposes of applying section 80 to the sub- 
sidiary’s obligation, where property is distributed at 
any time in circumstances to which paragraph 88(1)(a) 
or (b) applies and the subsidiary’s obligation is settled 
as a consequence of the distribution, the subsidiary’s 
obligation shall be deemed to have been settled imme- 
diately before the time that is immediately before the 
time of the distribution and not at any later time. 
Related Provisions: 50(1)(b)(ii) — Deemed disposition of debt or 
shares on winding-up; 80(3)-(13) — Treatment of obligation deemed to 
have been settled; 80.01(5)— Where distress preferred share issued; 
220(3.2), Reg. 600(b) — Late filing or revocation of election under 
80.01(4)(c). 
Advance Tax Rulings: ATR-66: Non-arm’s length transfer of debt 
followed by a winding-up and a sale of shares. 


Forms: T2027: Election to deem amount of settlement of a debt or 
obligation. 


(5) Deemed settlement on winding-up — Where 
there is a winding-up of a subsidiary to which the rules in 
subsection 88(1) apply and, as a consequence of the wind- 
ing-up, a distress preferred share issued by the subsidiary 
and owned by the parent (or a distress preferred share is- 
sued by the parent and owned by the subsidiary) is settled 
at any time without any payment of an amount or by the 
payment of an amount that is less than the principal 
amount of the share, 


(a) where the payment was less than the adjusted cost 
base of the share to the parent or the subsidiary, as the 
case may be, immediately before that time, for the 
purposes of applying the provisions of this Act to the 
issuer of the share, the amount paid at that time in sat- 
isfaction of the principal amount of the share shall be 
deemed to be equal to its adjusted cost base to the par- 
ent or to the subsidiary, as the case may be; and 


(b) for the purposes of applying section 80 to the 
share, where property is distributed at any time in cir- 
cumstances to which paragraph 88(1)(a) or (b) applies 
and the share is settled as a consequence of the distri- 
bution, the share shall be deemed to have been settled 
immediately before the time that is immediately 
before the time of the distribution and not at any later 
time. 
Related Provisions: 50(1)(b)(ii) —Deemed disposition of debt or 
shares on winding-up; 80(3)—(13) — Treatment of obligation deemed to 
have been settled; 80.02(2)(c) — Meaning of “settled” for distress pre- 
ferred shares; 88(1)(b) — Determination of proceeds of disposition to 
parent. 


(6) Specified obligation in relation to debt park- 
ing — For the purpose of subsection (7), an obligation is- 
sued by a debtor is, at a particular time, a specified obli- 
gation of the debtor where 


(a) at any previous time (other than a time before the 
last time, if any, the obligation became a parked obli- 
gation before the particular time), 
(1) a person who owned the obligation 
(A) dealt at arm’s length with the debtor, and 


(B) where the debtor is a corporation, did not 
have a significant interest in the debtor, or 


(ii) the obligation was acquired by the holder of the 
obligation from another person who was, at the 
time of that acquisition, not related to the holder or 
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related to the holder only because of paragraph 
251(5)(b); or 


(b) the obligation is deemed by subsection 50(1) to be 
reacquired at the particular time. 
Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determin- 


ing the meaning of “related” and “‘arm’s length”; 80.01(7) — Meaning of 
“parked obligation”. 


(7) Parked obligation — For the purposes of this sub- 
section and subsections (6), (8) and (10), 


(a) an obligation issued by a debtor is a “parked obli- 
gation” at any time where at that time 


(1) the obligation is a specified obligation of the 
debtor, and 


(11) the holder of the obligation 


(A) does not deal at arm’s length with the 
debtor, or 


(B) where the debtor is a corporation and the 
holder acquired the obligation after July 12, 
1994 (otherwise than pursuant to an agreement 
in writing entered into on or before July 12, 
1994), has a significant interest in the debtor; 
and 


(b) an obligation that is, at any time, acquired or reac- 
quired in circumstances to which subparagraph 
(6)(a)(i1) or paragraph (6)(b) applies shall, if the obli- 
gation is a parked obligation immediately. after that 
time, be deemed to have become a parked obligation 
at that time. 

Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determin- 


ing the meaning of “related” and thence “arm’s length’; 80.01(6) — 
Meaning of “specified obligation”. 


(8) Deemed settlement after debt parking — 
Where at any particular time after February 21, 1994 a 
commercial debt obligation that was issued by a debtor 
becomes a parked obligation (otherwise than pursuant to 
an agreement in writing entered into before February 22, 
1994) and the specified cost at the particular time to the 
holder of the obligation is less than 80% of the principal 
amount of the obligation, for the purpose of applying the 
provisions of this Act to the debtor 


(a) the obligation shall be deemed to have been settled 
at the particular time; and 


(b) the forgiven amount at the particular time in re- 
spect of the obligation shall be determined as if the 
debtor had paid an amount at the particular time in sat- 
isfaction of the principal amount of the obligation 
equal to that specified cost. 
Related Provisions: 40(2)(e.1), (e.2), (g)(ii) — Stop-loss rules on dis- 
position of debt; 50(1)(a) — Deemed disposition of bad debt; 79(3)F(b)(i), 
(iii) — Where property surrendered to creditor; 80(1)“forgiven 
amount” B(g) — Debt forgiveness rules do not apply if parked obligation 
subsequently forgiven; 80(3)—(13) — Treatment of obligation deemed to 
have been settled; 80.01(7)— Meaning of “parked obligation’; 
80.01(10) — Subsequent payments; 80.01(1 1) — Foreign currency fluctu- 
ation to be ignored. 


(9) Statute-barred debt — Where at any particular 
time after February 21, 1994 a commercial debt obliga- 
tion issued by a debtor that is payable to a person (other 
than a person with whom the debtor is related at the par- 
ticular time) becomes unenforceable in a court of compe- 
tent jurisdiction because of a statutory limitation period 
and the obligation would, but for this subsection, not have 
been settled or extinguished at the particular time, for the 
purpose of applying the provisions of this Act to the 
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debtor, the obligation shall be deemed to have been set- 
tled at the particular time. 

Related Provisions: 80(1)“forgiven amount’B(g) — Debt forgiveness 
rules do not apply; 80(2)(j), 80.01(2)(a) — Special rules for determining 
the meaning of “related”; 80(3)—(13) — Treatment of obligation deemed 
to have been settled; 80.01(10) — Subsequent payments; 80.01(11) — 
Foreign currency fluctuation to be ignored. 


(10) Subsequent payments in. satisfaction of 
debt — Where a commercial debt obligation issued by a 
debtor is first deemed by subsection (8) or (9) to have 
been settled at a particular time, at a subsequent time a 
payment is made by the debtor of an amount in satisfac- 
tion of the principal amount of the obligation and it can- 
not reasonably be considered that one of the reasons the 
obligation became a parked obligation or became unen- 
forceable, as the case may. be, before the subsequent time 
was to have this subsection apply to the payment, in com- 
puting the debtor’s income for the taxation year (in this 
subsection referred to as the “subsequent year”) that in- 
cludes the subsequent time from the source in connection 
with which the obligation was issued, there may be de- 
ducted the amount determined by the formula 


0.5(A —B)-—C 
where 
A is the amount of the payment, 
B is the amount, if any, by which 
(a) the principal amount of the obligation 
exceeds the total of 


(b) all amounts each of which is a forgiven amount 
at any time | 


(i) in the period that began at the particular time 
and ended immediately before the subsequent 
time, and 


(11) at which a particular portion of the obliga- 
tion is deemed by subsection (8) or (9) to be 
settled 


in respect of the particular portion, and 


(c) all amounts paid in satisfaction of the principal 
amount of the obligation in the period that began at 
the particular time and ended immediately before 
the subsequent time, and 


C is the amount, if any, by which the total of 


(a) all amounts deducted under section 61.3 in 
computing the debtor’s income for the subsequent 
year or a preceding taxation year, 


(b) all amounts added because of subsection 80(13) 
in computing the debtor’s income for the subse- 
quent year or a preceding taxation year in respect 
of.a settlement under subsection (8) or (9) in a pe- 
riod during which the debtor was exempt from tax 
under this Part on its taxable income, and 


(c) all amounts added because of subsection 80(13) 
in computing the debtor’s income for the subse- 
quent year or a preceding taxation year in respect 
of a settlement under subsection (8) or (9) in a pe- 
riod during which the debtor was non-resident 
(other than any of those amounts added in comput- 
ing the debtor’s taxable income or taxable income 
earned in Canada) 


exceeds the total of 


(d) the amount, if any, deducted because of para- 
graph 37(1)(f.1) in determining the balance deter- 
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mined under subsection 37(1) in respect of the 
debtor immediately after the subsequent year, and 


(e) all amounts by which the amount deductible 
under this subsection in respect of a payment made 
by the debtor before the subsequent time in com- 
puting the debtor’s income for the subsequent year 
or a preceding year has been reduced because of 
this description. 
Related Provisions: 3, 4(1)—Income from a source; 20(1)(uu) — 
Deduction for amount allowed under subsec. 80.01(10); 80.01(7) — 
Meaning of “parked obligation”; 87(2)(1.21) — Amalgamations — contin- 
uing corporation; 257 — Formula cannot calculate to less than zero. 
History: Subsec. 80.01(10) amended by 2001, c. 17, s. 59 to replace the 
number “0.75” in the formula with the number “0.5”, applicable to taxa- 
tion years that end after February 27, 2000 except that, where a taxation 
year of a debtor includes February 28, 2000 or October 17, 2000, or began 
after February 28, 2000 and ended before October 17, 2000, the reference 
to the fraction “1/2” in the subsec. shall be read as a reference to the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the debtor 
for the year. 


a particular bication year, te fraction in 5 paragraph 38(a) of te cone Tax Act to be 
applied in respect of the settlement of a commercial debt obligation is the fraction in 
that ‘paragraph: that applie to the debtor in the debtor’s ar in which the 
obligation was deemed to have been settled instead of tion in os pacers 
that applies to the debtor in the particular taxation year. 


This change corrects a technical deficiency, and is deemed to have come into force 0 on 


June 4. 2001. | 


(11) Foreign currency gains and losses — Where 
an obligation issued by a debtor is denominated in a cur- 
rency (other than the Canadian currency) and the obliga- 
tion is deemed by subsection (8) or (9) to have been set- 
tled, those subsections do not apply for the purpose of 
determining any gain or loss of the debtor on the settle- 
ment that is attributable to a fluctuation in the value of the 
currency relative to the value of Canadian currency. 
Related Provisions: 39(2) — Gain or loss on fluctuation of foreign 
currency; 79(7)— Currency fluctuation where property surrendered to 
creditor; 80(2)(k) — Determination of forgiven amount where obligation 
denominated in foreign currency. 


1.T. Technical News: No. 15 (tax consequences of the adoption of the 
“euro” currency). 


History [s. 80.01]: S. 80.01 added by 1995, c. 21, s. 27, applicable to 
taxation years that end after February 21, 1994, except that it does not, 
other than for the purposes of subsections 6(15) and (15.1) and 15(1.2) and 
(1.21) and section 79, apply to any obligation settled or extinguished 

(1) before February 22, 1994, 
1994 


(A) under the terms of an agreement in writing entered into on or 
before that date, or 


(ii) after February 21, 


(B) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 12, 
1994 and the amount of the settlement or extinguishment was not 
substantially greater than the settlement or extinguishment pro- 
vided under the terms of the agreement, 
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(iii) before 1996 pursuant to a restructuring of debt in connection with 
a proceeding commenced in a court in Canada before February 22, 
1994, 


(iv) before 1996 in connection with a proposal (or notice of intention 
to make a proposal) that was filed under the Bankruptcy and Insol- 
vency Act, or similar legislation of a country other than Canada, 
before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, 
or communicated to, the holder of the obligation before February 22, 
1994. 


Definitions [s. 80.01]: “adjusted cost base” — 54, 248(1); “amount” — 


248(1); “arm’s length” — 80(2)G), 80.01(2)(a), 251(1); “capital pro- 

; “commercial debt obligation’, “commercial obliga- 
tion” 80.01(1); “corporation” — 248(1), Interpretation Act 
35(1); “cost amount” — 248(1); “creditor” — 80.01(3); “debtor”, “distress 


preferred share” — 80(1), 80.01(1); “forgiven amount’? — 80(1), 80.01(1), 
80.01(8)(b); “non-resident” — 248(1); “parent” ; “parked obliga- 
; “person” — 80(1), 80.01(1);, “prescribed”, .“‘principal 
amount” — 248(1); “related” — 80(2)q), 80.01(2)(a), 251(2); “settled” — 
80(2)(a), :80.01(3)-(9), 80.02(2)(c), 80.02(7)(a); “significant interest” — 
80.01(2)(b); “ ifi ; “specified ob- 
ligation” — 80.01(6); “specified shareholder” — 248(1); “subsidiary” — 
88(1); “taxation year” — 249; “writing” — Interpretation Act 35(1). 
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80.02 (1) Definitions — In this section, “commercial 
debt obligation”, “commercial obligation”, “distress pre- 
ferred share” and “person” have the meanings assigned by 
subsection 80(1). 


(2) General rules for distress preferred shares — 
For the purpose of applying the provisions of this Act to 
an issuer of a distress preferred share, 


(a) the principal amount, at any time, of the share shall 
be deemed to be the amount (determined at that time) 
for which the share was issued; 


(b) the amount for which the share was issued shall, at 
any time, be deemed to be the amount, if any, by 
which the total of 


(1) the amount for which the share was issued, de- 
termined without reference to this paragraph, and 


(ii) all amounts by which the paid-up capital in re- 
spect of the share increased after the share was is- 
sued and before that time 


exceeds 


(iu) the total of all amounts each of which ts, an 
amount paid before that time on a reduction of the 
paid-up capital in respect of the share, except to the 
extent that the amount is deemed by section 84 to 
have been paid as a dividend; 


(c) the share shall be deemed to be settled at such time 
as it is redeemed, acquired or cancelled by the issuer; 
and 


(d) a payment in satisfaction of the principal amount 
of the share is any payment made on a reduction of the 
paid-up capital in respect of the share to the extent that 
the payment would be proceeds of disposition of the 
share within the meaning that would be assigned by 
the definition “proceeds of disposition” in section 54 if 
that definition were read without reference to para- 
graph (j). 

Related Provisions: 80.02(3)(b), 80.02(5)(b) — Deemed amounts for 

purposes of subpara. 80.02(2)(b)(i). 


(3) Substitution of distress preferred share for 
debt — Where any part of the consideration given by a 
corporation to another person for the settlement or extin- 
guishment at any time of a commercial debt obligation 
that was issued by the corporation and owned immedi- 
ately before that time by the other person consists of a 
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distress preferred share issued by the corporation to the 
other person, 


(a) for the purposes of section 80, the amount paid at 
that time in satisfaction of the principal amount of the 
obligation because of the issue of that share shall be 
deemed to be equal to the lesser of 


(1) the principal amount of the obligation, and 


(11) the amount by which the paid-up capital in re- 
spect of the class of shares that include that share 
increases because of the issue of that share; and 


(b) for the purpose of subparagraph (2)(b)G), the 
amount for which the share was issued shall be 
deemed to be equal to the amount deemed by para- 
graph (a) to have been paid at that time. 


Related Provisions: 80.02(2) — General rules. 


(4) Substitution of commercial debt obligation for 
distress preferred share — Where any part of the 
consideration given by a corporation to another person for 
the settlement at any time of a distress preferred share that 
was issued by the corporation and owned immediately 
before that time by the other person consists of a commer- 
cial debt obligation issued by the corporation to the other 
person, for the purposes of section 80 


(a) the amount paid at that time in satisfaction of the 
principal amount of the share because of the issue of 
that obligation shall be deemed to be equal to the prin- 
cipal amount of the obligation; and 


(b) the amount for which the obligation was issued 
shall be deemed to be equal to its principal amount. 


Related Provisions: 80.02(2) — General rules. 


(5) Substitution of distress preferred share for 
other distress preferred share — Where any part of 
the consideration given by a corporation to another person 
for the settlement at any time of a particular distress pre- 
ferred share that was issued by the corporation and owned 
immediately before that time by the other person consists 
of another distress preferred share issued by the corpora- 
tion to the other person, for the purposes of section 80 


(a) the amount paid at that time in satisfaction of the 
principal amount of the particular share because of the 
issue of the other share shall be deemed to be equal to 
the amount by which the paid-up capital in respect of 
the class of shares that includes the other share in- 
creases because of the issue of the other share; and 


(b) for the purpose of subparagraph (2)(b)(i), the 
amount for which the other share was issued shall be 
deemed to be equal to the amount deemed by para- 
graph (a) to have been paid at that time. 


Related Provisions: 80.02(2) — General rules. 


(6) Substitution of non-commercial obligation for 
distress preferred share — Where any part of the 
consideration given by a corporation to another person for 
the settlement at any time of a distress preferred share that 
was issued by the corporation and owned immediately 
before that time by the other person consists of another 
share (other than a distress preferred share) or an obliga- 
tion (other than a commercial obligation) issued by the 
corporation to the other person, for the purposes of sec- 
tion 80, the amount paid at that time in satisfaction of the 
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principal amount of the distress preferred share because 
of the issue of the other share or obligation shall be 
deemed to be equal to the fair market value of the other 
share or obligation, as the case may be, at that time. 


Related Provisions: 80.02(2) — General rules. 


(7) Deemed settlement on expiry of term — Where 
at any time a distress preferred share becomes a share that 
is not a distress preferred share, for the purposes of sec- 
tion 80 


(a) the share shall be deemed to have been settled im- 
mediately before that time; and 


(b) a payment equal to the fair market value of the 
share at that time shall be deemed to have been made 
immediately before that time in satisfaction of the 
principal amount of the share. 


Related Provisions: 80(1)“distress preferred share”, 248(1)‘term pre- 
ferred share’”(e) — Maximum term of distress preferred share is 5 years. 


History [s. 80.02]: S. 80.02 added by 1995, c. 21, s. 27, applicable to 
taxation years that end after February 21, 1994, except that it does not, 
other than for the purposes of subsections 6(15) and (15.1) and 15(1.2) and 
(1.21) and section 79, apply to any obligation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or 
before that date, or 


(B) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 12, 
1994 and the amount of the settlement or extinguishment was not 
substantially greater than the settlement or extinguishment pro- 
vided under the terms of the agreement, 


(111) before 1996 pursuant to a restructuring of debt in connection with 
a proceeding commenced in a court in Canada before February 22, 
1994, 


(iv) before 1996 in connection with a proposal (or notice of intention 
to make a proposal) that was filed under the Bankruptcy and Insol- 
vency Act, or similar legislation of a country other than Canada, 
before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, 
or communicated to, the holder of the obligation before February 22, 
1994; 


Definitions [s. 80.02]: “amount” — 80,02(2)(b), 248(1); “class of 
shares” — 248(6); “commercial debt obligation”, “commercial obliga- 
tion” — 80(1), 80.02(1); “corporation” — 248(1), Interpretation Act 
35(1); “distress preferred share” — 80(1), 80.02(1); “dividend” — 248(1); 


“paid-up capital” —89(1), 248(1); “payment in satisfaction” 
80.02(2)(d);_ “person” — 80(1), 80.02(1); “principal amount” — 
80.02(2)(a), 248(1); “settled” — 80(2)(a), 80.01(5), _ 80.02(2)(c), 


80.02(7)(a); “share” — 248(1). 


80.03 (1) [Definitions — In this section, “commercial 
debt obligation”, “commercial obligation”, “distress .pre- 
ferred share”, “forgiven amount” and “person” have. the 


meanings assigned by subsection 80(1).]? 


(2) Deferred recognition of debtor’s gain on 
settlement of debt — Where at any time in a taxation 
year a person (in this subsection referred to as the “trans- 
feror”’) surrenders a particular capital property (other than 
a distress preferred share) that is a share, a capital interest 
in a trust or an interest in a partnership, the person shall 
be deemed to have a capital gain from the disposition at 
that time of another capital property (or, where the partic- 
ular property is a taxable Canadian property, another tax- 


"The English version of subsec. 80.03(1) was inadvertently deleted by 1998, c. 19, subsec. 112(1). The Dept. of Finance has confirmed that this will be 


corrected in an upcoming technical bill. 
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able Canadian property) equal to the amount, if any, by 
which 


(a) the total of all amounts deducted under paragraph 
53(2)(g.1) in computing the adjusted cost base to the 
transferor of the particular property immediately 
before that time 


exceeds the total of 


(b) the amount that would be the transferor’s capital 
gain for the year from the disposition of the particular 
property if this Act were read without reference to 
subsection 100(2), and 


(c) where, at the end of the year, the transferor is resi- 
dent in Canada or is a non-resident person who carries 
on business in Canada through a fixed place of busi- 
ness, the amount designated under subsection (7) by 
the transferor in respect of the disposition, at that time 
or immediately after that time, of the particular 
property. 

Related Provisions: 80.03(3) — Meaning of “surrender”; 253 — Ex- 

tended meaning of carrying on business in Canada. 


(3) Surrender of capital property — For the purpose 
of subsection (2), a person shall be considered to have 
surrendered a property at any time only where 


(a) in the case of a share of the capital stock of a par- 
ticular corporation, 


(i) the person is a corporation that disposed of the 
share at that time and the proceeds of disposition of 
the share are determined under paragraph 88(1)(b), 
or 


(11) the person is a corporation that owned the share 
at that time and, immediately after that time, amal- 
gamates or merges with the particular corporation; 


(b) in the case of a capital interest in a trust, the person 
disposed of the interest at that time and the proceeds 
of disposition are determined under paragraph 
107(2)(c); and 


(c) in the case of an interest in a partnership, the per- 
son disposed of the interest at that time and the pro- 
ceeds of disposition are determined under paragraph 
98(3)(a) or (5)(a). 


(4)-(6) [Repealed] 


History: Subsec. 80.03(1) accidentally deleted, instead of amended to re- 
peal “taxable dividend”, by 1998, c. 19, subsec. 112(1), with the version in 
square brackets above to have been applicable to taxation years that end 
after February 21, 1994. The subsec. formerly read: 


(1) In this section, 


(a) “commercial debt obligation”, “commercial obligation’, 
“distress preferred share”, “forgiven amount” and “person” 
have the meanings assigned by subsection 80(1); and 


(b) “taxable dividend” does not include any capital gains divi- 
dends (within the meaning assigned by subsection 131(1)). 


History: Subsecs. 80.03(4) to (6) repealed by 1998, c. 19, subsec. 112(2), 
applicable to taxation years that end after February 21, 1994. The subsecs. 
formerly read: 
(4) Dispositions by corporations — Where at any time in a taxa- 
tion year a corporation (in this subsection referred to as the “ven- 
dor”) disposes of a particular capital property that is a share, an in- 
terest in a partnership or a capital interest in a trust, otherwise than 


tion at that time of another capital property (or where the particular 
property is a taxable Canadian property, another taxable Canadian 
property) equal to the amount, if any, by which the lesser of 


(a) all amounts deducted under paragraph 53(2)(g.1) in comput- 
ing the adjusted cost base to the vendor of the particular pro- 
perty immediately before that time, and 


(b) where the particular property 
(i) is a share, the total of all amounts each of which is 


(A) a taxable dividend on the share that was received in 
the specified period relating to the disposition of the 
share, to the extent that the dividend is deductible in 
computing taxable income of a holder of the share or a 
beneficiary under a trust that held the share, or 


(B) a capital dividend on the share that was received in 
the specified period relating to the disposition of the 
share, 


(ii) is an interest in a partnership, the total of all amounts 
each of which is 


(A) the share of a taxable dividend relating to the inter- 
est that was received after July 12, 1994 and in a fiscal 
period of the partnership that ended in the specified pe- 
riod relating to the disposition of the interest, to the ex- 
tent that such share is deductible in computing taxable 
income of a person holding the interest in the partner- 
ship or a beneficiary under a trust that held the interest 
in the partnership, or 


(B) the share of a capital dividend relating to the inter- 
est that was received after July 12, 1994 and in a fiscal 
period of the partnership that ended in the specified pe- 
riod relating to the disposition of the interest, or 


(iii) is a capital interest in a trust, the total of all amounts 
each of which is such portion of a taxable dividend that was 
received by the trust in the specified period relating to the 
disposition of the capital interest and that was deemed by 
subsection 104(19) to have been received in respect of the 
capital interest, to the extent that such portion was deducti- 
ble in computing taxable income of a person holding the 
capital interest 


exceeds the total of 


(c) the amount that would be the vendor’s capital gain for the 
year from the disposition of the particular property if this Act 
were read without reference to subparagraph 40(1)(a)(ii1) and 
subsection 100(2), and 


(d) where the vendor is resident in Canada at the end of the year 
or is a non-resident person who carries on business in Canada 
through a fixed place of business at the end of the year, the 
amount designated under subsection (7) by the vendor in re- 
spect of the disposition of the particular property. 


(5) Specified period — For the purpose of subsection (4), the spec- 
ified period relating to a disposition at a particular time of a pro- 
perty by a person is the period 


(a) that began at or on the later of July 12, 1994 and the last 
time before the particular time that the person acquired the pro- 
perty, and 


(b) that ended at the particular time. 


(6) When property acquired — For the purposes of this subsec- 
tion and subsection (5), where, as a consequence of the disposition 
at a particular time of a property to a person, an amount is deducted 
under paragraph 53(2)(g.1) in computing the adjusted cost base of 
the property after the particular time, the person shall be deemed not 
to have acquired the property at the particular time and to have ac- 
quired the property at the time it was last acquired before the partic- 
ular time. 


(7) Alternative treatment — Where at any time in a 


by way of a disposition to which subsection (2) or 53(6) applies, a taxation year a person disposes of a property, for the pur- 
disposition to another corporation in circumstances to which sub- poses of subsection (2) and section 80 


section 53(5) applies, or a disposition the proceeds from which are 
determined under subsection 47(1), section 86 or any of the provi- 
sions (other than subsection 97(2)) referred to in subsection 53(4), 
the vendor shall be deemed to have a capital gain from the disposi- 
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(a) the person may designate an amount in a pre- 
scribed form filed with the person’s return of income 
under this Part for the year; and 


S. 80.03(7)(b) 


(b) where an amount is designated by the person under 
paragraph (a) in respect of the disposition, 


(i) the person shall be deemed to have issued a 
commercial debt obligation at that time that is set- 
tled immediately after that time, 


(ii) the lesser of the amount so designated and the 
amount that would, but for this subsection, be a 
capital gain determined in respect of the disposi- 
tion because of subsection (2) shall be treated as if 
it were the forgiven amount at the time of the set- 
tlement in respect of the obligation referred to in 
subparagraph (1), 


(iui) the source in connection with which the obli- 
gation referred to in subparagraph (i) was issued 
shall be deemed to be the business, if any, carried 
on by the person at the end of the year, and 


(iv) where the person does not carry on a business 
at the end of the year, the person shall be deemed 
to carry on an active business at the end of the year 
and the source in connection with which the obli- 
gation referred to in subparagraph (i) was issued 
shall be deemed to be the business deemed by this 
subparagraph to be carried on. 


Related Provisions: 87(2)(h.1) — Amalgamations — continuing cor- 


poration; 220(3.21)(a)—Late filing, amendment or revocation of 
designation. 
History: The opening words of subsec. 80.03(7) and subpara. 


80.03(7)(b)Gi) amended by 1998, c. 19, subsecs. 112(3) and (4), applica- 
ble to taxation years that end after February 21, 1994. The opening words 
and subpara. formerly read: 


(7) Where at any time in a taxation year a person disposes of a pro- 
perty, for the purposes of subsections (2) and (4) and section 80 


(ii) the lesser of the amount so designated and the amount that 
would, but for this subsection, be a capital gain determined in re- 
spect of the disposition because of subsection (2) or (4), shall be 
treated as if it were the forgiven amount at the time of the settlement 
in respect of the obligation referred to in subparagraph (i), 


Forms: T2155: Alternative treatment of capital gains under sec. 80.03 
that arise from a forgiven debt. 


(8) Lifetime capital gains exemption — Where, as a 
consequence of the disposition at any time by an indivi- 
dual of a property that is a qualified farm property of the 
individual or a qualified small business corporation share 
of the individual (within the meanings assigned by sub- 
section 110.6(1)), the individual is deemed by subsection 
(2) to have a capital gain at that time from the disposition 
of another property, for the purposes of sections 3, 74.3 
and 111, as they apply for the purpose of section 110.6, 
the other property shall be deemed to be a qualified farm 
property of the individual or a qualified small business 
corporation share of the individual, as the case may be. 


History [s. 80.03]: S. 80.03 added by 1995, c. 21, s..27, applicable to 
taxation years that end after February 21, 1994, except that 


(a) it does not, other than for the purposes of subsections 6(15) and 
(15.1) and 15(1.2) and (1.21) and section 79, apply. to any obligation 
settled or extinguished 


(1) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an:agreement in writing entered into 
on or before that date, or 


(B) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 
12, 1994 and the amount of the settlement or extinguishment 
was not substantially greater than the settlement’ or extin- 
guishment provided under the terms of the agreement, 
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(iii) before 1996 pursuant to a restructuring of debt in connection 
with a proceeding commenced in a court in Canada before Febru- 
ary 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of inten- 
tion to make a proposal) that was filed under the Bankruptcy and 
Insolvency Act, or similar legislation of a country other than Can- 
ada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made 
by, or communicated to, the holder of the obligation before Feb- 
ruary 22, 1994; and 


(b) a form referred to in subsection 80.03(7) shall be deemed to have 
been filed on a timely basis if it is filed with the Minister of National 
Revenue before 1996. 


Definitions [s. 80.03]: ‘active business” — 248(1); “adjusted cost 
base” — 54, 248(1); “amount” — 248(1); “business” — 248(1); “capital 
dividend” — 83(2), 248(1); “capital gain” — 39(1)(a), 248(1); “capital in- 
terest” — in a trust 108(1), 248(1); “capital property” — 54, 248(1); “car- 
ried on business in‘ Canada’ — 253; “commercial debt obligation” — 
80(1), 80.03(1)(a), 80.03(7)(b)G@); “commercial obligation” — 80(1), 
80.03(1)(a); “corporation” — 248(1), Interpretation Act 35(1); “directed 
person” — 80(1),  80.04(1); “distress preferred share” — 80(1), 
80.03(1)(a); “fiscal period” — 249(2)(b), 249.1; “forgiven amount” — 
80(1), 80.03(1 )(a), 80.03(7)(b) Gi); “individual”, “non-resident” — 248(1); 
“person” — 80(1), 80.03(1)(a); “prescribed” — 248(1); “proceeds of dis- 
position” —54; “property” — 248(1); “resident in Canada” — 
94(3)(a)(vii), 250; ~ “settled”? —80.03(7)(b)G);. “share”? — 248(1); 
“source” — 4(1), 80.03(7)(b)(iv); “surrender” — 80.03(3); “taxable Cana- 
dian property” — 248(1);- “taxable income’ — 2(2), 248(1);. “taxation 
year” — 249; “transferor” — 80.03(2); “trust” — 104(1), 248(1), (3); 
“vendor” — 80.03(4). 


80.04 [Transfer of forgiven amount to other tax- - 
payer] — (1) Definitions — In this section, “commer- 
cial debt obligation’, “commercial obligation’, “debtor”, 
“directed person”, “eligible Canadian partnership”, “for- 
given amount” and “person” have the meanings assigned 
by subsection 80(1). 


(2) Eligible transferee — For the purpose of this sec- 
tion, an “eligible transferee” of a debtor at any time is a 
directed person at that time in respect of the debtor or a 
taxable Canadian corporation or eligible Canadian part- 
nership related (otherwise than because of a right referred 
to in paragraph 251(5)(b)) at that time to the debtor. 


Related Provisions: 
corporation. 


(3) Application — Paragraphs 80(2)(a), (b), (j), (1) and 
(n) apply for the purpose of this section. 


87(2)(h.1) — Amalgamations — continuing 


(4) Agreement respecting transfer of forgiven 
amount — Where 


(a) a particular commercial obligation (other than an 
obligation deemed by paragraph (e) to have been is- 
sued) issued by a debtor is settled at a particular time, 


(b) amounts have been designated by the debtor under 
subsections 80(5) to (10) to the maximum extent per- 
mitted in respect of the settlement of the particular ob- 
ligation at the particular time, 


(c) the debtor and an eligible transferee of the debtor 
at the particular time file under this section an agree- 
ment between them in respect of that settlement, and 


(d) an amount is specified in that agreement 

the following rules apply: 
(e) except for the purposes of subsection 80(11), the 
transferee shall be deemed to have issued a commer- 


cial debt obligation that was settled at the particular 
time, 


(f) the specified amount shall be deemed to be the for- 
given amount at the particular time in respect of the 
obligation referred to in paragraph (e), 
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(g) subject to paragraph (h), the obligation referred to 
in paragraph (e) shall be deemed to have been issued 
at the same time (in paragraph (h) referred to as the 
“time of issue’) at which, and in the same. circum- 
stances in which, the particular obligation was issued, 


(h) where the transferee is a corporation the control of 
which was acquired by a person or group of persons 
after the time of issue and the transferee and the debtor 
were not related to each other immediately before that 
acquisition of control, 


(1) the obligation referred to in paragraph (e) shall 
be deemed to have been issued after that acquisi- 
tion of control, and 


(i1) paragraph (e) of the definition “relevant loss 
balance” in subsection 80(1), paragraph (f) of the 
definition “successor pool” in that subsection and 
paragraph (b) of the definition “unrecognized loss” 
in that subsection do not apply in respect of that 
acquisition of control, 


(1) the source in connection with which the obligation 
referred to in paragraph (e) was issued shall be 
deemed to be the source in connection with which the 
particular obligation was issued, and 


(j) for the purposes of sections 61.3 and 61.4, ‘the 
amount included under subsection 80(13) in comput- 
ing the income of the eligible transferee in respect of 
the settlement of the obligation referred to in para- 
graph (e) or deducted under paragraph 80(15)(a) in re- 
spect of such income shall be deemed to be nil. 


Related Provisions: 80(13)C-— Amount. specified in. agreement 
reduces income inclusion; 80(14)(c) — Calculation of residual balance for 
income inclusion; 80(15)(c) — Where commercial debt obligation issued 
by partnership; 80.04(5) — Where consideration given for entering into 
agreement; 80.04(6) — How and when agreement to be filed with CCRA; 
87(2)(h.1) — Amalgamations — continuing corporation; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 256(6)-(9) — Whether control acquired; 256(8) — Deemed _ac- 
quisition of shares. 


(5) Consideration for agreement — For the purposes 
of this Part, where property is acquired at any time by an 
eligible transferee as consideration for entering into an 
agreement with a debtor that is filed under this section 


(a) where the property was owned by the debtor im- 
mediately before that time, 


(i) the debtor shall be deemed to have disposed of 
the property at that time for proceeds equal to the 
fair market value of the property at that time, and 


(ii) no amount may be deducted in computing the 
debtor’s income as a consequence of the transfer of 
the property, except any amount arising as a conse- 
quence of the application of subparagraph (i); 


(b) the cost at which the property was acquired by the 
eligible transferee at that time shall be deemed to be 
equal to the fair market value of the property at that 
time; and 


(c) the eligible transferee shall not be required to add 
an amount in computing income solely because of the 
acquisition at that time of the property. 


(d) [Repealed] 


Related Provisions: 80.04(5.1) — No benefit conferred on debtor as a 
consequence of the agreement; 191.3(1.1) — Similar rule for purposes of 
Part VI.J tax. 
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History: Para. 80.04(5)(d) repealed by 1998, c. 19, subsec. 113(1), appli- 
cable to taxation years that end after February 21, 1994. The para. for- 
merly read: 


(d) no benefit shall be considered to have been conferred on the 
debtor as a consequence of the debtor entering into an agreement 
filed under this section. 


(5.1) No benefit conferred — For the purposes of this 
Part, where a debtor and an eligible transferee enter into 
an agreement that 1s filed under this section, no benefit 
shall be considered to have been conferred on the debtor 
as a consequence of the agreement. 


History: Subsec. 80.04(5.1) added by 1998, c. 19, subsec. 113(2), appli- 
cable to taxation years that end after February 21, 1994. 


(6) Manner of filing agreement — Subject to subsec- 
tion (7), a particular agreement between a debtor and an 
eligible transferee in respect of an obligation issued by 
the debtor that was settled at any time shall be deemed 
not to have been filed under this section 


(a) where it is not filed with the Minister in a pre- 
scribed form 


(i) on or before the later of 


(A) the day on or before which the debtor’s re- 
turn of income under this Part is required to be 
filed for the taxation year or fiscal period, as the 
case may be, that includes that time (or would 
be required to be filed if tax under this Part 
were payable by the debtor for the year), and 


(B) the day on or before which the transferee’s 
return of income under this Part is required to 
be filed for the taxation year or fiscal period, as 
the case may be, that includes that time, or 


(11) within the period within which the debtor or the 
transferee may serve a notice of objection to an as- 
sessment of tax payable under this Part for a taxa- 
tion year or fiscal period, as the case may be, de- 
scribed in clause (i)(A) or (B), as the case may be; 


(b) where it is not accompanied by, 


(i) where the debtor is a corporation and its direc- 
tors are legally entitled to administer its affairs, a 
certified. copy of their resolution authorizing the 
agreement to be made, 


(ii) where the debtor is a corporation and its direc- 
tors are not legally entitled to administer its affairs, 
a certified copy of the document by which the per- 
son legally entitled to administer its affairs author- 
ized the agreement to be made, 


(iii) Where the transferee is a corporation and its di- 
rectors are legally entitled to administer its affairs, 
a certified copy of their resolution authorizing the 
agreement to be made, and 


(iv) where the transferee is a corporation and its di- 
rectors are not legally entitled to administer its af- 
fairs, a certified copy of the document by which the 
person legally entitled to administer its affairs au- 
thorized the agreement to be made; or 


(c) if an agreement amending the particular agreement 
has been filed in accordance with this section, except 
where subsection (8) applies to. the. particular 
agreement. 
Related Provisions: 80.04(7) — Deemed due dates for partnership to 
file return and service notice of objection; 96(3) — Agreement of mem- 


bers of partnership; 150(1) — Due date for return; 165(1) — Deadline for 
serving notice of objection. 


Forms: T2156: Transfer agreement for transferor of forgiven debt under 
s. 80.04. 
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(7) Filing by partnership — For the purpose of sub- 
section (6), where an obligation is settled at any time in a 
fiscal period of a partnership, it shall be assumed that 


(a) the partnership is required to file a return of in- 
come under this Part for the fiscal period on or before 
the latest day on or before which any member of the 
partnership during the fiscal period is required to file a 
return of income under this Part for the taxation year 
in which that fiscal period ends (or would be required 
to file such a return of income if tax under this Part 
were payable by the member for that year); and 


(b) the partnership may serve a notice of objection de- 
scribed in subparagraph (6)(a)(ii) within each period 
within which any member of the partnership during 
the fiscal period may serve a notice of objection to tax 
payable under this Part for a taxation year in which 
that fiscal period ends. 


(8) Related corporations — Where at any time a cor- 
poration becomes related to another corporation and it can 
reasonably be considered that the main purpose of the 
corporation becoming related to the other corporation is 
to enable the corporations to file an agreement under this 
section, the amount specified in the agreement shall be 
deemed to be nil for the purpose of the description of C in 
subsection 80(13). 


(9) Assessment of taxpayers in respect of agree- 
ment — The Minister shall, notwithstanding subsections 
152(4) to (5), assess or reassess the tax, interest and pen- 
alties payable under this Act by any taxpayer in order to 
take into account an agreement filed under this section. 


(10) Liability of debtor — Without affecting the liabil- 
ity of any person under any other provision of this Act, 
where a debtor and an eligible transferee file an agree- 
ment between them under this section in respect of an ob- 
ligation issued by the debtor that was settled at any time, 
the debtor is, to the extent of 30% of the amount specified 
in the agreement, liable to pay 


(a) where the transferee is a corporation, all taxes pay- 
able under this Act by it for taxation years that end in 
the period that begins at that time and ends 4 calendar 
years after that time; 


(b) where the transferee is a partnership, the total of all 
amounts each of which is the tax payable under this 
Act by a person for a taxation year 


(1) that begins or ends in that period, and 


(ii) that includes the end of a fiscal period of the 
partnership during which the person was a member 
of the partnership; and 


(c) interest and penalties in respect of such taxes. 


Related Provisions: 80.04(11)—Joint and several liability; 
80.04(12) — Assessment; 80.04(14) — Where partnership is a member of 
a partnership; 87(2)(h.1) — Amalgamations — continuing corporation. 


History: Para. 80.04(10)(a) amended by 1998, c. 19, subsec. 113(3), ap- 
plicable to taxation years that end after February 21, 1994. The para. for- 
merly read: 


(a) where the transferee is a corporation, all taxes payable under this 
Act by it for taxation years that end in the period that begins at that 
time and ends 10 calendar years after that time; 


(11) Joint liability — Where taxes, interest and penal- 
ties are payable under this Act by a person for a taxation 
year and those taxes, interest and penalties are payable by 
a debtor because of subsection (10), the debtor and the 
person are jointly and severally liable to pay those 
amounts. 
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Related Provisions: 87(2)(h.1) — Amalgamations — continuing 


corporation. 


(12) Assessments in respect of liability — Where a 
debtor and an eligible transferee file an agreement be- 
tween them under this section in respect of an obligation 
issued by the debtor that was settled.at a particular time, 


(a) where the debtor is an individual or a corporation, 
the Minister may at any subsequent time assess the 
debtor in respect of taxes, interest and penalties for 
which the debtor is liable because of subsection (10); 
and 


(b) where the debtor is a partnership, the Minister may 
at any subsequent time assess any person who has 
been a member of the partnership in respect of taxes, 
interest and penalties for which the partnership is lia- 
ble because of subsection (10), to the extent that those 
-amounts relate to taxation years of the transferee (or, 
where the transferee is another partnership, members 
of the other partnership) that end at or after 


(i) where the person was not a member of the part- 
nership at the particular time, the first subsequent 
time the person becomes a member of the partner- 
ship, and 


(ii) in any other case, the particular time. 


Related Provisions: 80.04(13) — Provisions applicable to assessment; 
80.04(14) — Where partnership is a member of a partnership; 
87(2)(h.1) — Amalgamations — continuing corporation. 


(13) Application of Division |— The provisions of 
Division I apply to an assessment under subsection (12) 
as though it had been made under section 152. 


(14) Partnership members — For the purposes of 
paragraphs (10)(b) and (12)(b) and this subsection, where 
at any time a member of a particular partnership is an- 
other partnership, each member of the other partnership 
shall be deemed to be a member of the particular partner- 
ship at that time. 


History [s. 80.04]: S. 80.04 added by 1995, c. 21, s. 27, applicable to 
taxation years that end after February 21, 1994, except that 


(a) it does not, other than for the purposes of subsections 6(15) and 
(15.1) and 15(1.2) and (1.21) and section 79, apply to any obligation 
settled or extinguished 


(i) before February 22, 1994, 
(i) after February 21, 1994 


(A) under the terms of an agreement in writing entered into 
on or before that date, or 


(B) under the terms of any amendment to such an agreement, 
where that amendment was entered into in writing before July 
12, 1994 and the amount of the settlement or extinguishment 
was not substantially greater than the settlement or extin- 
guishment provided under the terms of the agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection 
with a proceeding commenced in a court in Canada before Febru- 
ary 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of inten- 
tion to make a proposal) that was filed under the Bankruptcy and 
Insolvency Act, or similar legislation of a country other than Can- 
ada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made 
by, or communicated to, the holder of the obligation before Feb- 
ruary 22, 1994; and 


(b) a form referred to in subsection 80.04(6) shall be deemed to have 
been filed on a timely basis if it is filed with the Minister of National 
Revenue before 1996. 


Definitions [s. 80.04]: “acquired” — 256(7)-(9); “amount” — 80.04(5), 
248(1); “benefit” — 80.04(5.1); “commercial debt obligation” — 80(1), 
80.04(1), (4)(e); “commercial obligation” — 80(1), 80.04(1); “control” — 
256(6)-(9); “corporation” — 248(1), Interpretation Act s. 35(1); “debtor”, 
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“directed person”, “eligible Canadian partnership” — 80(1), 80.04(1); “el- 
igible transferee” — 80.04(2); “fiscal period’ — 249(2)(b), 249.1; “for- 
given amount” -— 80(1), 80.01(8)(b), 80.04(1); “individual”, “Min- 
ister” — 248(1); “person” — 80(1), 80.04(1); “prescribed” — 248(1); 
“related” — 80(2)(), 80.04(3), (8), 251(2);  “settled’”” — 80(2)(a), 
80.01(3)—(9), 80.02(2)(c), 80.02(7)(a), 80.04(4)(e); “specified amount” — 
80.04(4)(d); “taxable Canadian corporation’ — 89(1), 248(1); “taxation 
year” — 249; “time of issue” — 80.04(4)(g). 


80.1 (1) Expropriation assets acquired as 
compensation for, or as consideration for sale of, 
foreign property taken by or sold to foreign is- 
suer — Where in a taxation year ending coincidentally 
with or after December 31, 1971 a taxpayer resident in 
Canada has acquired any bonds, debentures, mortgages, 
hypothecary claims, notes or similar obligations (in this 
section referred to as “expropriation assets”) issued by the 
government of a country other than Canada or issued by a 
person resident in a country other than Canada and guar- 
anteed by the government of that country, 


(a) as compensation for 


(1) shares owned by the taxpayer of the capital 
stock of a foreign affiliate of the taxpayer that car- 
ried on business in that country, or 


(11) all or substantially all of the property used by 
the taxpayer in carrying on business in_ that 
country, 


(which shares or property, as the case may be, are re- 
ferred to in this section as “foreign property”), taken, 
after June 18, 1971, from the taxpayer by the issuer 
under the authority of a law of that country, or 


(b) as consideration for the sale of foreign property 
sold, after June 18, 1971, by the taxpayer to the issuer, 
if 
(1) the sale was, by a law of that country, expressly 
_ required to be made, or 


(ii) the sale was made after notice or other manifes- 
tation of an intention to take the foreign property, 


if the taxpayer has so elected, in prescribed form and 
within prescribed time, in respect of all of the expropria- 
tion assets so acquired by the taxpayer, the following rule 
applies, namely, an amount in respect of each such expro- 
priation asset, equal to 


(c) the principal amount of the asset, or 


(d) where the taxpayer has designated in the tax- 
payer’s election an amount in respect of the asset that 
is less than the principal amount thereof, the amount 
so designated, 


shall be deemed to be 
(e) the cost to the taxpayer of the asset, and 


(f) for the purpose of computing the taxpayer’s pro- 
ceeds of disposition of the foreign property so taken or 
sold, the amount received by the taxpayer by virtue of 
the taxpayer’s acquisition of the asset, 


except that in no case may the taxpayer designate an 
amount in respect of any expropriation asset so that the 
taxpayer’s proceeds of disposition of the foreign property 
so taken or sold (computed having regard to the provi- 
sions of paragraph (f)) are less than the cost amount to the 
taxpayer of the foreign property immediately before it 
was so taken or sold. 

Related Provisions: 53(1)(k), 53(2)(n) — Adjustments to cost base; 
90-95 — Shareholders of corporations not resident in Canada. 


History: The opening words of subsec. 80.1(1) amended by 2001, c. 17, 
s. 210 to add the words “hypothecary claims”, in force on June 14, 2001. 


S. 80.1(2)(b)(iv) 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


(2) Election re interest received or to be received 
on expropriation assets acquired by taxpayer — 
Where a taxpayer has elected in prescribed form and 
within prescribed time in respect of ali amounts (each of 
which is referred to in this subsection as an “interest 
amount”) received or to be received by the taxpayer as or 
on account of interest on all expropriation assets acquired 
by the taxpayer as compensation for, or as consideration 
for the sale of, foreign property taken by or sold to any 
particular issuer as described in subsection (1), the fol- 
lowing rules apply in respect of each such asset so ac- 
quired by the taxpayer: 


(a) in computing the taxpayer’s income for a taxation 
year from the asset, there may be deducted, in respect 
of each interest amount received by the taxpayer in the 
year on the asset, the lesser of the interest amount and 
the total of 


(i) the amount required by paragraph (b) to be ad- 
ded, by virtue of the receipt by the taxpayer of the 
interest amount, in computing the adjusted cost 
base to the taxpayer of the asset, and 


(11) the greater of 


(A) the adjusted cost base to the taxpayer of the 
asset immediately before the interest amount 
was so received by the taxpayer, and 


(B) the adjusted principal amount to the tax- 
payer of the asset immediately before the inter- 
est amount was so received by the taxpayer, 


and there shall be included, in respect of each amount 
(in this paragraph referred to as a “capital amount’) 
received by the taxpayer in the year as, on account or 
in lieu of payment of, or in satisfaction of, 


(il) any proceeds of disposition of the asset, or 
(iv) the principal amount of the asset, 


the amount, if any, by which the capital amount ex- 
ceeds the greater of the adjusted cost base to the tax- 
payer of the asset immediately before the capital 
amount was received by the taxpayer and its adjusted 
principal amount to the taxpayer at that time; 


(b) in computing, at any particular time, the adjusted 
cost base to the taxpayer of the asset, there shall be 
added, in respect of each interest amount received by 
the taxpayer on the asset before the particular time, an 
amount equal to the lesser of 


(i) any income or profits tax paid by the taxpayer to 
the government of a country other than Canada in 
respect of the interest amount, and 


(11) that proportion of the tax referred to in subpara- 
graph (i) that the adjusted cost base to the taxpayer 
of the asset immediately before the interest amount 
was received by the taxpayer is of the amount, if 
any, by which the interest amount exceeds the tax 
referred to in that subparagraph, 


and there shall be deducted 


(iii) each interest amount received by the taxpayer 
on the asset before the particular time, and. 
(iv) each amount received by the taxpayer before 
the particular time on account of the principal 
amount of the asset; 
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(c) the receipt by the taxpayer of an amount described 
in subparagraph (b)(iv) in respect of the asset shall be 
deemed not to be a partial disposition thereof; and 


(d) for the purposes of section 126, notwithstanding 
the definition “non-business-income tax” in subsection 
126(7), the “non-business-income tax” paid by a tax- 
payer does not include any tax, or any portion thereof, 
the amount of which is required by paragraph (b) to be 
added in computing the adjusted cost base to the tax- 
payer of the asset. 


Related Provisions: 53(1)(k), 53(2)(n) — Adjustments to cost base. 
Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


(3) Where interest amount and capital amount 
received at same time — For the purposes of subsec- 
tion (2), where an interest amount on an expropriation as- 
set and a capital amount with respect to that asset are re- 
ceived by a taxpayer at the same time, the interest amount 
shall be deemed to have been received by the taxpayer 
immediately before the capital amount. 


(4) Assets acquired from foreign affiliate of 
taxpayer as dividend in kind or as benefit to 
shareholder — Where a foreign affiliate of a taxpayer 
resident in Canada would, on the assumption that the for- 
eign affiliate were resident in Canada and its only foreign 
affiliates were corporations that were foreign affiliates of 
the taxpayer, be entitled to make an election under sub- 
section (1) in respect of assets acquired by it that would, 
on that assumption, be expropriation assets of the foreign 
affiliate, and all or any of those assets are subsequently 
acquired by the taxpayer from the foreign affiliate as a 
dividend payable in kind, or as a benefit received from 
the foreign affiliate that would otherwise be required by 
subsection 15(1) to be included in computing the income 
of the taxpayer, if the taxpayer has so elected, in pre- 
scribed form and within prescribed time, in respect of all 
of the assets so acquired by the taxpayer from the foreign 
affiliate, the following rules apply in respect of each such 
asset so acquired by the taxpayer: 


(a) an amount equal to 
(1) the principal amount of the asset, or 


(11) where the taxpayer has designated in the tax- 
payer's election an amount in respect of the asset 
that is less than the principal amount thereof, the 
amount so designated, 


shall be deemed to be, 


(iii) notwithstanding subsection 52(2), the cost to 
the taxpayer of the asset, and 


(iv) the amount of the dividend or benefit, as the 
case may be, received by the taxpayer by virtue of 
the acquisition by the taxpayer of the asset; 


(b) where the asset was so acquired as such a benefit 
and the taxpayer has designated in the election a class 
of shares as described in this paragraph in respect of 
the asset, the amount of the benefit shall be deemed 


(1) to have been received by the taxpayer as a divi- 

dend from the foreign affiliate in respect of such 

class of shares of the capital stock thereof as the 
r taxpayer has designated in the election, and 


(11) not to be an amount required by subsection 
15(1) to be included in computing the taxpayer’s 
income; 
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(c) in computing the taxable income of the taxpayer 
for the taxation year in which the taxpayer acquired 
the asset, there may be deducted from the taxpayer’s 
income for the year the amount, if any, by which the 
amount received by the taxpayer as. a dividend by vir- 
tue of the acquisition by the taxpayer of the asset ex- 
ceeds the total of amounts deductible in respect of the 
dividend under sections 91 and 113 in computing the 
taxpayer’s income or taxable income, as the case may 
be, for the year; EL 


(d) there shall be deducted in computing the adjusted 

. cost base to the taxpayer of each share of the capital 
stock of the foreign affiliate that is a share of a class in 
respect of which an amount was received by the tax- 
payer as a dividend by virtue of the acquisition by the 
taxpayer of the asset, the quotient obtained by dividing 
the amount, if any, deducted by the taxpayer under 
paragraph (c) in respect of the dividend by the number 
of shares of that class owned by the taxpayer immedi- 
ately before that amount was received by the taxpayer 
as a dividend; 


(e) any capital loss of the taxpayer from the disposi- 
tion, after that time when the asset was so acquired by 
the taxpayer, of a share of the capital stock of the for- 
eign affiliate shall be deemed to be nil; and 


(f) where the taxpayer has so elected in prescribed 


form and within prescribed time, subsection (2) ap- 
plies as if the asset were an expropriation asset ac- 
quired by the taxpayer as compensation for foreign 
property taken by a particular issuer as described in 
subsection (1). 


Related Provisions: 53(2)(b) — Reduction in ACB; 220(3.2), Reg. 
600(b) — Late filing or revocation of election. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


(5) Assets acquired from foreign. affiliate of 
taxpayer as consideration for settlement, etc., of 
debt — Where a foreign affiliate of a taxpayer resident 
in Canada would, on the assumption that the foreign affil- 
iate were resident in Canada and its only foreign affiliates 
were corporations that were foreign affiliates of the tax- 
payer, be entitled to make an election under subsection 
(1) in respect of assets acquired by it that would, on that 
assumption, be expropriation assets of the foreign affili- 
ate, and all or any of those assets are subsequently ac- 
quired by the taxpayer from the foreign affiliate as con- 
sideration for the settlkement or extinguishment of a 
capital property of the taxpayer that was a debt payable 
by the foreign affiliate to the taxpayer or any other obliga- 
tion of the foreign affiliate to pay an amount to the tax- 
payer (which debt or other obligation is referred to in this 
subsection as the “obligation”), if the taxpayer has so 
elected, in prescribed form and within prescribed time, in 
respect of all of the assets so acquired by the taxpayer 
from the foreign affiliate, the following rules apply in re- 
spect of each such asset so acquired by the taxpayer, 


(a) paragraph (4)(a) applies in respect of the asset as if 
subparagraph (4)(a)(iv) were read as follows: 


“(iv) the taxpayer’s proceeds of the disposition of 
the obligation settled or extinguished by virtue of 
the acquisition by the taxpayer of the asset;”; 
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(b) where the taxpayer has designated in the tax- 
payer’s election a class of shares as described in this 
paragraph in respect of the asset, 


(i) the amount, if any, by which the cost to the tax- 
payer of the asset (computed having regard to para- 
graph (a) and paragraph (4)(a)) exceeds the amount 
of the obligation settled or extinguished by virtue 
of the acquisition by the taxpayer of the asset shall 
be deemed to have been received by the taxpayer 
as a dividend from the foreign affiliate in respect of 
such class of shares of the capital stock thereof as 
the taxpayer has designated in the election, and 


(11) the taxpayer’s gain, if any, from the disposition 
of the obligation shall be deemed to be nil; 


(c) the taxpayer’s loss, if any, from the disposition of 
the obligation shall be deemed to be nil; and 


(d) paragraphs (4)(c) to (f) apply in respect of the 
asset. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


(6) Assets acquired from foreign affiliate of 
taxpayer on winding-up, etc. — Where a foreign af- 
filiate of a taxpayer resident in Canada would, on the as- 
sumption that the foreign affiliate were resident in Canada 
and its only foreign affiliates were corporations that were 
foreign affiliates of the taxpayer, be entitled to make an 
election under subsection (1) in respect of assets acquired 
by it that would, on that assumption, be expropriation as- 
sets of the foreign affiliate, and all or any of those assets 
are subsequently acquired by the taxpayer from the for- 
eign affiliate, 


(a) on the winding-up, discontinuance or reorganiza- 
tion of the business of the foreign affiliate, or 


(b) as consideration for the redemption, cancellation or 
acquisition by the foreign affiliate of shares of its capi- 
tal stock, 


if the taxpayer has so elected, in prescribed form and 
within prescribed time, 


(c) in respect of all of the assets so acquired by the 
taxpayer from the foreign affiliate, subsection (1) ap- 
plies in respect of each such asset, or 


(d) in respect of all amounts received or to be received 
by the taxpayer as or on account of interest on all of 
the assets so acquired by the taxpayer from the foreign 
affiliate, subsection (2) applies in respect of each such 
asset, 


as if the assets were expropriation assets acquired by the 
taxpayer as consideration for the sale of foreign property 
that consisted of shares of the capital stock of the foreign 
affiliate owned by the taxpayer immediately before the 
assets were so acquired and that was sold to a particular 
issuer as described in subsection (1). 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


(7) Definition of “adjusted principal amount” — In 
this section, “adjusted principal amount” to a taxpayer of 


S. 80.1 


an expropriation ‘asset at any particular time means the 
amount, if any, by which 


(a) the total of the principal amount of the asset and, in 
respect of each interest amount received by the tax- 
payer on the asset before the particular time, the lesser 
of the tax referred to in subparagraph (2)(b)(i) in re- 
spect of that interest amount and the proportion deter- 
mined under subparagraph (2)(b)(11) in respect thereof, 


exceeds 


(b) the total of each amount received by the taxpayer 
before the particular time as an interest amount on the 
asset and each amount received by the taxpayer before 
the particular time as, on account or in lieu of payment 
of, or in satisfaction of, the principal amount of the 
asset. 


(8) Currency in which adjusted principal amount 
to be computed or expressed — For the purposes of 
this section, the adjusted principal amount, at any particu- 
lar time, of an expropriation asset or of any asset assumed 
for the purposes of this section to be an expropriation as- 
set shall be computed in the currency in which the princi- 
pal amount of the asset is, under the terms thereof, paya- 
ble, except that for greater certainty, for the purposes of 
paragraph (2)(a), the adjusted principal amount at any 
particular time of such an asset is its adjusted principal 
amount at that time computed as provided in this subsec- 
tion but expressed in Canadian currency. 


(9) Election in respect of two or more 
expropriation assets acquired by taxpayer — For 
the purposes of subdivision c.and subsection (2), and in 
applying subsections (7) and (8) for those purposes, 
where two or more expropriation assets that were 


(a) issued by the government of a country other than 
Canada, or 


(b) issued by a person resident in a country other than 
Canada and guaranteed by the government of that 
country 


at the same time, or as compensation for, or consideration 
for the sale of, the same foreign property, have been ac- 
quired by a taxpayer and the taxpayer has so elected, in 
prescribed form and within prescribed time, in respect of 
all of the expropriation assets that were so issued or guar- 
anteed by the government of that country. and acquired by 
the taxpayer before the making of the election, all of 
those expropriation assets shall be considered to be a sin- 
gle expropriation asset that was issued or guaranteed by 
the government of that country and acquired by the 
taxpayer. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensa- 
tion for or a consideration for sale of foreign property taken by or sold to 
foreign issuer. 


Definitions [s. 80.1]: “adjusted cost base” — 54, 248(1); “adjusted prin- 


cipal amount” — 80.1(7); “amount”, “business” — 248(1); “Canada” — 
255; “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“class of shares” — 248(6); “corporation” — 248(1), /nterpretation Act 
35(1); “cost amount”, “dividend” — 248(1); “expropriation assets” — 
80.11); “foreign affiliate’ —95(1), 248(1); “foreign property” — 
80.1(1)(a); “person”, “prescribed”, “principal amount’, “property” — 
248(1); “resident in Canada” — 94(3)(a)(vii), 250; ‘share’ — 248(1);: 
“taxable income” — 2(2), 248(1); “taxation year” — 11(2), 249; pax 


payer” — 248(1). 
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80.2 Reimbursement by taxpayer [resource royal- 
ties] — Where 


(a) a taxpayer, under the terms of a contract, pays to 
another person an amount (in this subsection!® re- 
ferred to as the “specified payment’) that may reason- 
ably be considered to have been received by the other 
person as a reimbursement, contribution or allowance 
in respect of an amount (referred to in paragraph (b) as 
the “particular amount”) paid or payable by the other 
person, 


(b) the particular amount is included in the income of 
the other person or is denied as a deduction in comput- 
ing the income of the other person by reason of para- 
graph 12(1)(o) or 18(1)(m), as the case may be, and 


(c) the taxpayer was resident in Canada or carrying on 
business in Canada at the time the specified payment 
was made by the taxpayer, 


the following rules apply for the purposes of this Act, 
other than this section: 


(d) the taxpayer shall be deemed neither to have made 
nor to have become obligated to make the specified 
payment to the other person but to have paid an 
amount described in paragraph 18(1)(m) equal to the 
amount of the specified payment, and 


(e) the other person shall be deemed neither to have 
received nor to have become entitled to receive the 
specified payment from the taxpayer. 


Repeal [effective 2007] — 80 
Application: S.C. 2003, c. 28 (Bill C-48, Royal As: 


2003), s. 9, repeals s. 80.2, applicable to taxation year 
206. 


Related Provisions: 104(29)— Amounts deemed to be payable to 
beneficiaries. 


Definitions: “amount” — 248(1); “particular amount” — 80.2(a); “per- 
son”, “property” — 248(1); “resident in Canada” — 250; “specified pay- 
ment” — 80.2(a); “taxpayer” — 248(1). 


Interpretation Bulletins: IT-438R2: Crown 


properties in Canada. 


charges — resource 


80.3 [Income deferrals — livestock] — (1) Defini- 
tions — In this section, 


‘“‘breeding animals’? means 


(a) horses that are over 12 months of age and are kept 
for breeding in the commercial production of pregnant 
mares’ urine, and 


(b) deer, elk and other similar grazing ungulates, bo- 
vine cattle, bison, goats and sheep that are over 12 
months of age and are kept for breeding; 
History: Para. (b) of the definition “breeding animals” in subsec. 80.3(1) 
amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 31, to add “deer, elk and 


other similar grazing ungulates”, applicable to fiscal periods and taxation 
years ending after 1990. 


“breeding herd” of a taxpayer at any time means the 
number determined by the formula 


A-(B-C) 
where 


A is the total number of the taxpayer’s breeding animals 
held in the course of carrying on a farming business at 
that time, 


lO gic. Should read “section” — ed. 
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B._ is the total number of the taxpayer’s breeding animals 
held in the business at that time that are female bovine 
cattle that have not given birth to calves, and 


C. is the lesser of the number determined as the value of 
B and one-half the total number of the taxpayer’s 
breeding animals held in the business at that time that 
are female bovine cattle that have given birth to 
calves. 


(2) Income deferral from the destruction of live- 
stock — Where a particular amount in respect of the 
forced destruction of livestock under statutory authority 
in a taxation year of a taxpayer is included in computing 
the income of the taxpayer for the year from a farming 
business, there may be deducted in computing that in- 
come such amount as the taxpayer claims not exceeding 
the particular amount. 

Related Provisions: 28(1)(g)— Deduction for farmer using cash 


method; 80.3(3) — Inclusion of deferred amount; 80.3(6) — Where sub- 
secs. (2) and (4) not to apply. 


Interpretation Bulletins: I1T-425: Miscellaneous farm income. 


(3) Inclusion of deferred amount — The amount de- 
ducted under subsection (2) in computing the income of a 
taxpayer from a farming business for a taxation year shall 
be deemed to be income of the taxpayer from the business 
for the taxpayer’s immediately following taxation year. 
Related Provisions: 28(1)(d) — Amount under 80.3(3) to be added to_ 
income of farmer using cash method; 87(2)(tt) — Amalgamations — 
deferral of amounts’ received;  88(1)(e.2) — Winding-up — rules 
applicable. 


Interpretation Bulletins: IT-425: Miscellaneous farm income. 


(4) Income deferral for sales in prescribed 
drought region — Where in a taxation year a taxpayer 
carries on a farming business in a region that is a pre- 
scribed drought region at any time in the year and the tax- 
payer’s breeding herd at the end of the year in respect of 
the business does not exceed 85% of the taxpayer’s 
breeding herd at the beginning of the year in respect of 
the business, there may be deducted in computing the tax- 
payer’s income from the business for the year such 
amount as the taxpayer claims, not exceeding the amount, 
if any, determined by the formula 


(A-—B)xC 
where 
A is the amount by which 


(a) the total of all amounts included in computing 
the taxpayer’s income for the year from the busi- 
ness in respect of the sale of breeding animals in 
the year 


exceeds 


(b) the total of all amounts deducted under para- 
graph 20(1)(n) in computing the taxpayer’s income 
from the business for the year in respect of an 
amount referred to in paragraph (a) of this 
description; 


Bis the total of all amounts deducted in computing the 
taxpayer’s income from the business for the year in re- 
spect of the acquisition of breeding animals; and 


C is 


(a) 30% where the taxpayer’s breeding herd at the 
end of the year in respect of the business exceeds 
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70% of the taxpayer’s breeding herd at the begin- 
ning of the year in respect of the business, and 


(b) 90% where the taxpayer’s breeding herd at the 
end of the year in respect of the business does not 
exceed 70% of the taxpayer’s breeding herd at the 
beginning of the year in respect of the business. 
Related Provisions: 28(1)(g)— Deduction for farmer using cash 
method; 80.3(5) — Inclusion of deferred amount; 80.3(6) — Where sub- 


secs. (2) and (4) not to apply; 257 — Formula cannot calculate to less than 
zero. 


Regulations: 7305, 7305.01 (prescribed drought region). 


(5) Inclusion of deferred amount — The amount de- 
ducted under subsection (4) in computing the income of a 
taxpayer for a particular taxation year from a farming 
business carried on in a prescribed drought region may, to 
the extent that the taxpayer so elects, be included in com- 
puting the taxpayer’s income from the business for a taxa- 
tion year ending after the particular taxation year, and 
shall, except to the extent that the amount has been in- 
cluded under this subsection in computing the taxpayer’s 
income from the business for a preceding taxation year 
after the particular year, be deemed to be income of the 
taxpayer from the business for the taxation year of the 
taxpayer that is the earliest of 


(a) the first taxation year beginning after the end of the 
period or series of continuous periods, as the case may 
be, for which the region is a prescribed drought 
region, ‘ 
(b) the first taxation year, following the particular tax- 
ation year, at the end of which the taxpayer is 


(i) non-resident, and 


(11) not carrying on business through a fixed place 
of business in Canada, and 


(c) the taxation year in which the taxpayer dies. 


Related Provisions: 28(1)(d) — Inclusion in farming or fishing income 
when using cash method. 


History: Subsec. 80.3(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 59(1), applicable to fiscal periods and taxation years ending after 
1987. Subsec. 80.3(5) formerly read: 


(5) Inclusion of deferred amount — The amount deducted under 
subsection (4) in computing the income of a taxpayer for a taxation 
year from a farming business carried on in a prescribed drought re- 
gion shall be deemed to be income of the taxpayer from the busi- 
ness for the taxpayer’s first taxation year commencing after the end 
of the period or series of continuous periods, as the case may be, for 
which the region was a prescribed drought region or, where the tax- 
payer has died before the beginning of that first taxation year, for 
the taxation year in which the taxpayer died, except to the extent 
that the amount has been included in computing the taxpayer’s in- 
come from the business for a preceding taxation year. 


Regulations: 7305, 7305.01 (prescribed drought regions for each year). 


(6) Where subsecs. (2) and (4) do not apply — 
Subsections (2) and (4) do not apply to a taxpayer in re- 
spect of a farming business for a taxation year 


(a) in which the taxpayer died; or 
(b) where at the end of the year the taxpayer is non- 
resident and not carrying on the business through a 
fixed place of business in Canada. 


History: Para. 80.3(6)(b) substituted by 1994, c..7, Sch. II (1991, c. 49), 
subsec. 59(2), applicable to fiscal periods and taxation years ending after 
1987. Para. 80.3(6)(b) formerly read: 
(b) where the taxpayer is not resident in Canada at the end of the 
year and at any time in the year did not carry on the business in 


Canada. 
Definitions [s. 80.3]: “amount” — 248(1); “breeding animals”, “breed- 
ing herd’ — 80.3(1); “business” — 248(1); “Canada” — 255; “farming”, 
“taxpayer” — 248(1); “taxation year” — 11(2), 249; “year” — 11(2). 


S. 80.4(1) 


80.4 (1) Loans [to employees — deemed inter- 
est] — Where a person or partnership receives a loan or 
otherwise incurs a debt because of or as a consequence of 
a previous, the current or an intended office or employ- 
ment of an individual, or because of, the services per- 
formed or to be performed by a corporation carrying on a 
personal services business, the individual or corporation, 
as the case may be, shall be deemed to have received a 
benefit in.a taxation year equal to the amount, if any, by 
which the total of 


(a) all interest on all such loans and debts computed at 
the prescribed rate on each such loan and debt for the 
period in the year during which it was outstanding, 
and , 


(b) the total of all amounts each of which is an amount 
of interest that was paid or payable in respect of the 
year on such a loan or debt by 


(i) a person or partnership (in this paragraph re- 
ferred to as the “employer’’) that employed or in- 
tended to employ the individual, 


(ii) a person (other than the debtor) related to the 
employer, or 


(ili) a person or partnership to or for whom or 
which the services were or were to be provided or 
performed by the corporation or a person (other 
than the debtor) that does not deal at arm’s length 
with that person. or any member of such 
partnership, 


exceeds the total of 


(c) the amount of interest for the year paid on all such 
loans and debts not later than 30 days after the end of 
the year, and 


(d) any portion of the total determined in respect of the 
year under paragraph (b) that is reimbursed in the year 
or. within 30 days after the end of the year by the 
debtor to the person or entity who made the payment 
referred to in that paragraph. 


Related Provisions: 6(9) — Inclusion as income from employment; 
6(23) — Employer-provided mortgage subsidy is taxable; 12(1)(w)— 
Benefit from carrying on personal services business; 15(2) — Shareholder 
debt; 20(1)(c)(v) — Deductibility of interest; 79(3)F(b)(v)(B)() — Where 
property surrendered to creditor; 80(1)“forgiven amount’ B(h) — Debt for- 
giveness rules do not apply; 80.4(1.1) — Interpretation; 80.4(3) — 
Loans — exceptions; 80.4(4) — Interest on loans for home purchase or re- 
location; 80.5 — Interest deemed paid; 110(1)G) — Deduction — home 
relocation loan; 248(1)“home relocation loan’(c) — Definition based on 
application of 80.4(1). 


History: That portion of subsec. 80.4(1) preceding para. (a) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), s. 32, applicable to taxation years com- 
mencing after 1991. That portion formerly read: 


(1) Loans — Where a person or partnership received a loan or oth- 
erwise incurred a debt by virtue of the office or employment or in- 
tended office or employment of an individual, or by virtue of the 
services performed or to be performed by a corporation carrying on 
a personal services business, the individual or corporation, as the 
case may be, shall be deemed to have received a benefit in a taxa- 
tion year equal to the amount, if any, by which the total of 


Selected Cases [subsec. 80.4(1)]: Vine Estate vy. Canada, [1990] 1 
C.T.C. 18 (FCTD) (Amount applied by 50% shareholder from one com- 
pany to cover losses of another fully owned company was benefit); 
Cooper v. MNR, [1989] 1 C.T.C. 66 (FCTD) (Provision applies only to 
corporate officers and shareholders, not to loan from estate to executor). 


Regulations: 4301(c) (prescribed rate of interest for 80.4(1)(a)); but see 
also ITA 80.4(7)“prescribed rate”. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 
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S. 80.4(1) 


1.T. Technical News: No. 6 (payment of mortgage interest subsidy by 
employer). 


(1.1) Interpretation — A loan or debt is deemed to have 
been received or incurred because of an individual’s of- 
fice or employment, or because of services performed by 
a corporation that carries on a personal services business, 
as the case may be, if it is reasonable to conclude that, but 
for an individual’s previous, current or intended office or 
employment, or the services performed or to be per- 
formed by the corporation, 


(a) the terms of the loan or debt would have been dif- 
ferent; or 


(b) the loan would not have been received or the debt 
would not have been incurred. 
Related Provisions: 6(23) — Employer-provided mortgage subsidy is 


taxable; 248(1)“home relocation loan”(c) — Definition based on applica- 
tion of 80.4(1). 


History: Subsec. 80.4(1.1) added by 1999, c. 22, s. 22, applicable to loans 
received and debts incurred after February 23, 1998 except that, in its ap- 
plication to a loan received or a debt incurred after February 23, 1998 in 
respect of an eligible relocation of an individual in connection with which 
the individual begins employment at the new work location before Octo- 
ber 1998, subsec. (1.1) does not apply to taxation years that end before 
2001. 


(2) Idem [loan to shareholders — deemed inter- 
est] — Where a person (other than a corporation resident 
in Canada) or a partnership (other than a partnership each 
member of which is a corporation resident in Canada) 
was 


(a) a shareholder of a corporation, 
(b) connected with a shareholder of a corporation, or 


(c) a member of a partnership, or a beneficiary of a 
trust, that was a shareholder of a corporation, 


and by virtue of such shareholding that person or partner- 
ship received a loan from, or otherwise incurred a debt to, 
that corporation, any other corporation related thereto or a 
partnership of which that corporation or any corporation 
related thereto was a member, the person or partnership 
shall be deemed to have received a benefit in a taxation 
year equal to the amount, if any, by which 


(d) all interest on all such loans and debts computed at 
the prescribed rate on each such loan and debt for the 
period in the year during which it was outstanding 


exceeds 


(e) the amount of interest for the year paid on all such 
loans and debts not later than 30 days after the later of 
the end of the year and December 31, 1982. 


Related Provisions: 15(2) — Income inclusion for. amount of loan; 
15(9) — Deemed benefit to shareholder; 20(1)(c)(vi) — Deductibility of 
interest; 79(3)F(b)(v)(B)(1) — Where property surrendered to creditor; 
80(1)“forgiven amount”B(h) — Debt forgiveness rules do not apply; 
80.4(3) — Exceptions; 80.4(8)— Meaning of “connected”; 80.5 
Deemed interest; 95(1)“foreign accrual property income” A(d) — Defini- 
tions — “foreign accrual property income”. 


Regulations: 4301(c) (prescribed rate of interest for 80.4(2)(d)); but see 
also ITA 80.4(7)“prescribed rate”’. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


(3) Where subsecs. (1) and (2) do not apply — 
Subsections (1) and (2) do not apply in respect of any 
loan or debt, or any part thereof, 


(a) on which the rate of interest was equal to or greater 
than the rate that would, having regard to all the cir- 
cumstances (including the terms and conditions of the 


Income Tax Act, Part I, Division B 


was received or the debt was incurred, between parties 
dealing with each other at arm’s length if 


(i) none of the parties received the loan or incurred 
the debt by virtue of an office or employment or by 
virtue of the shareholding of a person or partner- 
ship, and 


(ii) the ordinary business of the creditor included 
the lending of money, 


except where an amount is paid or payable in any tax- 
ation year to the creditor in respect of interest on the 
loan or debt by a party other than the debtor; or 


(b) that was included in computing the income of a 
person or partnership under this Part. 
Selected Cases [subsec. 80.4(3)]: Quigley v. Canada, [1996] 1 
C.T.C. 2378 (TCC) (“Was included” is question of fact and not same as 
“ought to have been included”). 


(4) Interest on loans for home purchase or relo- 
cation — For the purpose of computing the benefit 
under subsection (1) in a taxation year in respect of a 
home purchase loan or a home relocation loan and for, the 
purpose of paragraph 110(1)G), the amount of interest de- 
termined under paragraph (1)(a) shall not exceed. the 
amount of interest that would have. been determined 
thereunder if it had been computed at the prescribed rate 
in effect at the time the loan was received or the debt was 
incurred, as the case may be. 

Related Provisions: 80(14)(d) — Residual balance; 80.4(6) — Interest 


rate cap reset every 5 years; 110(1.4) — Replacement of home relocation 
loan. 


Regulations: 4301(c) (prescribed rate of interest); but see also ITA 
80.4(7)“prescribed rate”. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


(5) Idem — Where an individual has, before November 
13,5498 14, 


(a) received a housing loan, or 


(b) made arrangements in writing in respect of a home 
purchase loan that would, if the loan were made before 
1982, have been a housing loan, 


for the purpose of computing the amount of interest re- 
ferred to in paragraph (1)(a) on the loan, the amount of 
the loan may be reduced 


(c) for the 1982 taxation year, by the amount, if any, 
by which $40,000 exceeds the total of 


(i) all amounts claimed as a reduction under this 
subsection for the year by the individual’s spouse 
or common-law partner with whom the individual 
resided in the year, and 


(ii) all amounts claimed as a reduction under this 
subsection for the year by the individual on_ all 
other loans, and 


(d) for the 1983 taxation year, by the amount, if any, 
by which $20,000 exceeds the total of 


(i) all amounts claimed as a reduction under this 
subsection for the year by the individual’s spouse 
or common-law partner witn whom the individual 
resided in the year, and 


(ii) all amounts claimed as a reduction under this 
subsection for the year by the individual on all 
other loans. 

History: Subsec. 80.4(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace 


“spouse” with “spouse or common-law partner’, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in 


loan or debt), have been agreed on, at the time the loan | the History to 248(1)“common-law partner”. 
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Subdivision g — Amounts Not Included 


(6) Deemed new home purchase loans — For the 
purposes of this section, other than paragraph (3)(a) and 
subsection (5), where a home purchase loan or.a home 
relocation loan of an individual has a term for repayment 
exceeding five years, the balance outstanding on the loan 
on the date that is five years from the day the loan was 
received or was last deemed by this subsection to have 
been received shall be deemed to be a new home purchase 
loan received by the individual on that date. 


Related Provisions: 110(1)(j) — Home relocation loan; 110(1.4) — 
Replacement of home relocation loan. 


Interpretation Bulletins: [T-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


(7) Definitions — In this section, 


“home purchase loan” means that portion of any loan 
received or debt otherwise incurred by an individual in 
the circumstances described in subsection (1) that is used 
to acquire, or to repay a loan or debt that was received or 
incurred to acquire, a dwelling, or a share of the capital 
stock of a cooperative housing corporation acquired for 
the sole purpose of acquiring the right to inhabit a dwell- 
ing owned by the corporation, where the dwelling is for 
the habitation of 


(a) the individual by virtue of whose office or employ- 
ment the loan is received or the debt is incurred, 


(b) a specified shareholder of the corporation by virtue 
of whose services the loan is received or the debt is 
incurred, or | 


(c) a person related to a person described in paragraph 
(a) or (b), 
or that is used to repay a home purchase loan; 


History: That portion of “home purchase loan” preceding para. (a) in sub- 
sec. 80.4(7) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 60, applica- 
ble to 1985 et seq. That portion formerly read: 


“home purchase loan” means that portion of any loan received or 
debt otherwise incurred by an individual in the circumstances de- 
scribed in subsection (1) that is used to acquire, or to repay a loan or 
debt that had been received or incurred to acquire, a dwelling for the 
habitation of 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and. shareholders from loans or debt. 


“prescribed rate”’ of interest means 
(a) 6% per annum before 1978, 
(b) 8% per annum for 1978, and 


(c) for any year, or part thereof, after 1978, such rate 
of interest as is prescribed therefor except that, for the 
purpose of computing the benefit under subsection (1) 
in a taxation year on a home purchase loan received 
after November 12, 1981 and before 1982, the pre- 
scribed rate of interest at the time the loan was re- 
ceived shall be deemed to be 16% per annum. 


Regulations: 4301(c) (prescribed rate of interest for para. (c)). 


(8) Persons connected with a shareholder — For 
the purposes of subsection (2), a person is connected with 
a shareholder of a corporation if that person does not deal 
at arm’s length with the shareholder and if that person is a 
person other than 


(a) a foreign affiliate of the corporation; or 

(b) a foreign affiliate of a person resident in Canada 
with which the corporation does not deal at arm’s 
length. 


Selected Cases [s. 80.4]: Marchand v. R., [1997] 2 C.T.C. 312 (FCA) 
(Blending of market and other interest rates not permitted). 


S. 81(1)(a) 


Definitions [s. 80.4]: “amount” — 248(1); ‘arm’s length” — 251(1); 
“because of’ — 80.4(1.1); “Canada” — 255; “carrying on business” — 
253; “common-law partner” — 248(1); “connected” — 80.4(8); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “employee” — 248(1); “em- 
ployer’ — 80.4(1)(b)(i); “employment” — 248(1);. “foreign affiliate” — 
95(1), 248(1); “home purchase loan” — 80.4(7); “home relocation loan”, 
“individual”, “office”, “officer”, “person” — 248(1); “personal services 
business” — 125(7), 248(1); “prescribed” —. 80,4(7), 248(1); “prescribed 
rate’ —Reg. 4301; “related” — 251(2); “resident in Canada” — 
94(3)(a)(vii), 250; “share”, “shareholder”, ‘specified shareholder’ — 
248(1); “taxation year” — 249; “writing” — Interpretation Act 35(1), 


80.5 Deemed interest — Where a benefit is deemed by 
section 80.4 to have been received in a taxation year by 


(a) an individual or corporation under subsection 
80.4(1), or 


(b) a person or partnership under subsection 80.4(2), 


the amount of the benefit shall, for the purposes of sub- 
paragraph 8(1)(j)(1) and paragraph 20(1)(c), be deemed to 
be interest paid in, and payable in respect of, the year by 
the debtor pursuant to a legal obligation to pay interest on 
borrowed money. 

Definitions [s. 80.5]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1);° “individual”, “‘person” — 248(1); “taxation 
year” — 249. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


_ Subdivision g — Amounts Not 
Included in Computing Income 


81. (1) Amounts not included in income — There 
shall not be included in computing the income of a tax- 
payer for a taxation year, 


(a) statutory exemptions [including Indians] — 
an amount that is declared to be exempt from income 
tax by any other enactment of Parliament, other than 
an amount received or receivable by an individual that 
is exempt by virtue of a provision contained in a tax 
convention or agreement with another country that has 
the force of law in Canada; 


Related Provisions: | 10(1)(f)(i) — Deduction for amount exempted by 
treaty; 120(2.2)— Credit for persons subject to First Nations Tax; 
126(3)(c) — Employees of international organizations; 150(1)(a)Qi) — 
Non-resident claiming treaty exemption must file tax | return; 
212(1)(h)Gii) — Exemption from non-resident withholding tax. 


Selected Cases [para. 81(1)(a)]: Jeddore v. R., [2002] 1 C.T.C. 2336 
(TCC) (Taxpayer unable to establish legal existence of reserve); Perley v. 
R., [1999] 3 C.T.C. 180 (FCA) (Remission orders applicable only after'tax 
liability has been determined); Poker vy. Canada, [1995] 1 C.T.C. 84 
(FCTD) (Factors considered with respect to taxability of income earned by 
taxpayer identified in Indian Act); Williams vy. Canada, [1990] 2 C.T.C. 
124 (FCA); rev'd [1992] 1 C.T.C. 225 (SCC) (Unemployment insurance 
benefits received by Indian after work on reserve completed not taxable). 


Remission Orders: Jndian Settlements Remission Order, P.C. 2000- 
1112 (certain settlements treated as reserves); Indian Income Tax Remis- 
sion Order (Yukon Territory Lands), P.C. 1995-197 (certain lands in Yu- 
kon treated as reserves); Indian Income Tax Remission Order, P.C. 1993- 
523, P.C. 1993-1649 (remission of tax on income from an employer that 
resides on a reserve); Indians and Bands on Certain Indian Settlements 
Remission Orders, P.C. 1992-1052 (certain settlements ‘treated as 
reserves); Indians and Bands on Certain Indian Settlements Remission Or- 
ders (1997), P.C, 1997-1529 (certain settlements treated as reserves); Sas- 
katchewan Indian Federal College Remission Order, 2003, P.C. 2003-910 
(college campus treated as a reserve). 

Interpretation Bulletins: [T-62: Indians [withdrawn — under revision]; 
IT-397R: Amounts excluded from income — statutory exemptions and 
certain service or RCMP pensions, allowances and compensation. 

I.T. Technical News: No. 2 (tax exemption for Indians); No. 5 (statutory 
exemptions — /ndian Act); No. 7 (Indians: interest income — situs of sav- 
ings accounts); No. 9 (taxation of Indians” investment income). 
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S. 81(1)(a) 


Forms: TD1-IN: Determination of exemption of an Indian’s employment 
income. 


(b) War Savings Certificate — an amount received 
under a War Savings Certificate issued by His Majesty 
in right of Canada or under a similar savings certifi- 
cate issued by His Majesty in right of Newfoundland 
before April 1, 1949; 


Related Provisions: 212(1)(h)(iii) Exemption from non-resident 
withholding tax. 


(c) ship or aircraft of non-residents — the in- 
come for the year of a non-resident person earned in 
Canada from the operation of a ship or aircraft in in- 
ternational traffic, if the country where that person re- 
sided grants substantially similar relief for the year to 
a person resident in Canada; 


Related Provisions: 248(1)“taxable Canadian property”(b)(ii) — Ex- 
clusion of ship or aircraft from taxable Canadian property; 250(6) — Resi- 
dence of international shipping corporation; Canada-U.S. Tax Treaty: Art. 
VU — Operation of ships or aircraft in international traffic. 


Selected Cases [para. 81(1)(c)]: Crown Forest Industries Ltd. v. Can- 
ada, [1992] 2 C.T.C. 1 (FCTD)); aff'd (Nov. 8, 1993), Doc. A-1103-92, A- 
1104-92, A-1105-92 (FCA) (Corporation liable to, but exempt from, US 
tax was resident in US under treaty by virtue of place of management and 
business); Furness, Withy & Co. Ltd. v. MNR, [1968] C.T.C. 35 (SCC) 
(income from services rendered in Canada to unrelated companies not ex- 
empt; income from services by company’s Canadian branches rendered to 
ships in company’s service exempt). 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non- 
residents. 


(d) service pension, allowance or compensa- 
tion — a pension payment, an allowance or compen- 
sation that is received under or is subject to the Pen- 
sion Act, the Civilian War-related Benefits Act or the 
War Veterans Allowance Act, an amount received 
under the Gallantry Awards Order or compensation 
received under the regulations made under section 9 of 
the Aeronautics Act; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident 
withholding tax. 


History: Para. 81(1)(d) amended by 1999, c..10, s. 44, to substitute “Ci- 
vilian War-related Benefits Act’ for “Merchant Navy Veteran and Civilian 
War-related Benefits Act’, proclaimed into force on May 1, 1999. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. IV (1992, c. 24), s. 15, to 
substitute “Merchant Navy Veteran and Civilian War-related Benefits Act” 
for “Civilian War Pension and Allowances Act’, effective July 1, 1992. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. II-(1991, c. 49), subsec. 61(1), 
to add “an amount received under the Gallantry Awards Order’, applica- 
ble to 1986 et seq. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — 
statutory exemptions and certain service or RCMP pensions, allowances 
and compensation. 


(e) war pensions — a pension payment received on 
account of disability or death arising out of a war from 
a country that was an ally of Canada at the time of the 
war, if that country grants substantially similar relief 
for the year to a person receiving a pension referred to 
in paragraph (d); 

Related Provisions: 212(1)(h)(iii) —Exemption from non-resident 

withholding tax. 


History: Para. 81(1)(e) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 61(2), applicable to 1988 et seg. Para. (e) formerly read: 


(e) service pension from another country — a pension payment 
received on account of disability or death arising out of war service 
from a country that was an ally of Her majesty or His Majesty at the 
time of the war service, if that country grants substantially similar 


Income Tax Act, Part I, Division B 


relief for the year to a person receiving a pension referred to in para- 
graph (d); 
Interpretation Bulletins: IT-397R: Amounts excluded from income — 


statutory exemptions and certain service or RCMP pensions, allowances 
and compensation. 


(f) Halifax disaster pensions, grants or al- 
lowances — a pension payment, a grant or an allow- 
ance in respect of death or injury sustained in the ex- 
plosion at Halifax in 1917 and received from the 
Halifax Relief Commission the incorporation of which 
was confirmed by An Act respecting the Halifax Relief 
Commission, chapter 24 of the Statutes of Canada, 
1918, or received pursuant to the Halifax Relief Com- 
mission Pension Continuation Act, chapter 88 of the 
Statutes of Canada, 1974-75-76; 


Related Provisions: 212(1)(h)Gii) — Exemption from non-resident 
withholding tax. 


History: Para. 81(1)(f) amended by 1995, c. 18, s. 88, in force September 
15, 1995. Para. (f) formerly read: 


(f) a pension payment, a grant or an allowance in respect of death or 
injury sustained in the explosion at Halifax in 1917 received from 
the Halifax Relief Commission the incorporation of which was con- 
firmed by An Act respecting the Halifax Relief Commission, chapter 
24 of the Statutes of Canada, 1918, or from the Canadian Pension 
Commission pursuant to the Halifax Relief Commission Pension 
Continuation Act, chapter 88 of the Statutes of Canada, 1974-75-76; 


(g) compensation by Federal Republic of Ger- 
many — a payment made by the Federal Republic of 
Germany or by a public body performing a function of 
government within that country as compensation to a 
victim of National Socialist persecution, where no tax 
is payable in respect of that payment under a law of 
the Federal Republic of Germany that imposes an 1n- 
come tax; 


(g.1) income from personal injury award pro- 
perty — the income for the year from any property 
acquired by or on behalf of a person as an award of, or 
pursuant to an action for, damages in respect of physi- 
cal or mental injury to that person, or from any pro- 
perty substituted therefor and any taxable capital gain 
for the year from the disposition of any such property, 


(1) where the income was income. from the pro- 
perty, if the income was earned in respect of a pe- 
riod before the end of the taxation year in which 
the person attained the age of 21 years, and 


(11) in any other case, if the person was less than 21 
years of age during any part of the year; 


Related Provisions: 81(1)(g.2) — Income from income exempt under 
paragraph (g.1); 81(5) — Election to increase ACB of capital property at 
age 21; 212(1)(h)(iii) — Exemption from non-resident holding tax; 
248(5) — Substituted property. 


Interpretation Bulletins: IT-365R2: Damages, settlements and similar 
receipts. 


(g.2) income from income exempt under para. 
(g.1) — any income for the year from any income that 
is by virtue of this paragraph or paragraph (g.1) not 
required to be included in computing the taxpayer’s 
income (other than any income attributable to any pe- 
riod after the end of the taxation year in which the per- 
son on whose behalf the income was earned attained 
the age of 21 years); 


Related Provisions: 212(1)(h)(iii)— Exemption from non-resident 
withholding tax. 
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Interpretation Bulletins: IT-365R2: Damages, settlements and similar 
receipts. 


(g.3) hepatitis C trust — the amount that, but for 
this paragraph, would be the income of the taxpayer 
for the year where 


(i) the taxpayer is the trust established under the 
1986-1990 Hepatitis C Settlement Agreement en- 
tered into by Her Majesty in right of Canada and 
Her Majesty in right of each of the provinces, and 


(11) the only contributions made to the trust before 
the end of the year are those provided for under the 
Agreement; 


History: Para. 81(1)(g.3) added by 2000, c. 19, s. 12, applicable to 1999 
et seq. 


(g.4) relief for increased heating expenses — 
an amount received pursuant to the Order Authorizing 
Ex Gratia Payments for Increased Heating Expenses; 
History: Para. 81(1)(g.4) added by 2001, c. 17, subsec. 60(1), applicable 
to amounts received after 2000. 
(h) social assistance — where the taxpayer is an 
individual (other than a trust), a social assistance pay- 
ment (other than a prescribed payment) ordinarily 
made on the basis of a means, needs or income test 
under a program provided for by an Act of Parliament 
or a law of a province, to the extent that it is received 
directly or indirectly by the taxpayer for the benefit of 
another individual (other than the taxpayer’s spouse or 
common-law partner or a person who is related to the 
taxpayer or to the taxpayer’s spouse or common-law 
partner), if 


(i) no family allowance under the Family AI- 
lowances Act or any similar allowance under a law 
of a province that provides for payment of an al- 
lowance similar to the family allowance provided 
under that Act is payable in respect of the other in- 
dividual for the period in respect of which the so- 
cial assistance payment is made, and 


(11) the other individual resides in the taxpayer’s 
principal place of residence, or the taxpayer’s prin- 
cipal place of residence is maintained for use as the 
residence of that other individual, throughout the 
period referred to in subparagraph (i); 


Possible Future Amendment — 81 (1 )(h) 


Letter from Dept. of Finance, January 31, 2002: _ 
Dear Colleague: 


I am writing in response to the April iW, » 2001 letter that you 
forwarded to me from [xxx]. 


I have already responded directly to [xxx] in ak with cop- 
ies to the Honourable Martin Cauchon, and Mr. Greg Thomp- 
son, M.P. A copy of this response is attached, as well as a re- 
sponse from the Canada Customs and Revenue Agency. 


More recently, foster families in New Brunswick have asked 
for a legislative change to exempt relief and respite care pay- 
ments from taxation. I have asked my officials to examine this 
issue. 


Thank you for keeping me apprised of this matter. 


Sincerely, 
The Honourable Paul Martin, P.C., M.P. 
Minister of Finance 


Related Provisions: 18(1)(c) — Foster parents cannot deduct expenses 
laid out to earn exempt income; 56(1)(u), 110(1)(f) — Income inclusion 
and deduction — social assistance payments; 212(1)(h)Gii) — Exemption 
from non-resident holding tax. 

History: Para. 81(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
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S. 81(1)(m)(iv) 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 

That portion of para. 81(1)(h) preceding subpara. (i) amended by 1994, c. 
7, Sch. VIII (1993, c. 24), s. 33, to substitute “the taxpayer’s spouse or a 
person who is related to the taxpayer or to the taxpayer’s spouse” for “a 
person who is cohabiting in a conjugal relationship with the taxpayer or 
who is related to the taxpayer or to such a person”, applicable after 1992. 


Para. 81(1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(3), 
applicable to 1982 et seq. and, notwithstanding subsecs. 152(4) to (5), if 
before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such 
a request made before December 11, 1993 shall be deemed to have been 
made before 1992] a taxpayer requested the Minister of National Revenue 
to do so, such assessments of tax, amounts deemed to be paid on account 
of tax, interest and penalties payable or deemed to be paid by the taxpayer 
for any such year shall be made as are necessary to give effect to the para. 
in respect of the taxpayer. 


Regulations: No prescribed payments to date. 


1.T. Technical News: No. 17 (application of para. 81(1)(h) to employ- 
ment income); No. 31 (application of para. 81(1)(h)). 


(1) RCMP pension or compensation — a pension 
payment or compensation received under section 5, 31 
or 45 of the Royal Canadian Mounted Police Pension 
Continuation Act, chapter R-10 of the Revised Statutes 
of Canada, 1970, or section 32 or 33 of the Royal Ca- 
nadian Mounted Police Superannuation Act, in respect 
of an injury, disability or death; 

Related Provisions: 212(1)(h)(iii) —Exemption from non-resident 

withholding tax. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — 
statutory exemptions and certain service or RCMP pensions, allowances 
and compensation. 


(j) [Repealed under former Act] 


(k) employees profit sharing plan — a payment 
or part of a payment from an employees profit sharing 
plan that section 144 provides is not to be included; 


Related Provisions: 212(1)(h)(ii) —Exemption from non-resident 
withholding tax. 


(1) prospecting — an amount in respect of the re- 
ceipt of a share that section 35 provides is not to be 
included; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident 
withholding tax. 


Selected Cases [para. 81(1)(I)]: Cooper v. MNR, [1977] C.T.C. 107 
(FCA) (Proceeds from disposition of shares received for claims acquired 
pursuant to agreement with prospector exempt). 


(m) interest on certain obligations — interest 
that accrued to, became receivable or was received by, 
a corporation resident in Canada (in this paragraph re- 
ferred to as the “parent corporation”) on a bond, de- 
benture, bill, note, mortgage or similar obligation re- 
ceived by it as consideration for the disposition by it, 
before June 18, 1971, of 


(i) a business carried on by it in a country other 
than Canada, or 


(11) all of the shares of a corporation that carried on 
a business in a country other than Canada, and such 
of the debts and other obligations of that corpora- 
tion as were, immediately before the disposition, 
owing to the parent corporation, 


if 
(iii) the business was of a public utility or public 
service nature, 


(iv) the business or the property described in sub- 
paragraph (11), as the case may be, was disposed of 
to a person or persons resident in that country, and 


S. 81(1)(m)(v) 


(v) the obligation received by the parent corpora- 
tion was issued by or guaranteed by the govern- 
ment of that country or any agent thereof; 
Related Provisions: 40(2)(d) — Reduction in capital loss on bond to 
reflect exempt income; 87(2)(jj) — Amalgamations — continuation of 
predecessor corporations; 212(1)(h)(iii) — Exemption from non- resident 
withholding tax. 


(n) Governor General — income from the office of 
Governor General of Canada; 
(0), (p) [Repealed] 
History: Paras. 81(1)(0) and (p) repealed by 1998, c. 19, subsec. 14(1), 
applicable to 1998 et seg. The paras. formerly read: 
(o) RESP. refunds —a refund of payments (within the meaning 
assigned by subsection 146.1(1)); 
(p) educational assistance payments — an educational assis- 
tance payment (within the meaning assigned by subsection 
146.1(1)) received by a beneficiary under an education savings plan 
(within the meaning assigned by subsection 146.1(1)) that is not 


registered or the registration of which has been revoked pursuant to 
section 146.1; 


(q) provincial indemnities — an amount paid to an 
individual as an indemnity under a prescribed provi- 
sion of the law of a province; or 


Regulations: 6501 (prescribed provisions — criminal injuries compen- 
sation and motor vehicle accident claims). 


(r) foreign retirement arrangements — an 
amount that is credited or added to a deposit or ac- 
count governed by a foreign retirement arrangement as 
interest.or other income in respect of the deposit or 
account, where the amount would, but for this para- 
graph, be included in the taxpayer’s income solely be- 
cause of that crediting or adding. 

Related Provisions: 56(1)(a)(i)(C.1), 56(12) — Inclusion in income of 


payment from foreign retirement arrangement; 146(20) — Where amount 
credited or added deemed not received. 


History: Para. 81(1)(r) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 
61(4), applicable to 1990 et seq. 


(s) [Repealed under former Act] 


Proposed Addition — 81(1) — Recontribution — 


of income from employees’ leave of aetan: 
plan a 


Letter from Debt of Finance, oe 30, ao 
Dear [xxx] 


Thank you for your letter of January 5, 2000 concerning the! taka. 
tion of amounts paid to a participant under a leave of absence 
plan. I wish also to acknowledge your subsequent telephone con- 
versations with Mr. Simon Thompson of this Division: E apolo- 
gize for the delay in writing to you. 


In your letter you describe a plan to fund “ailaty of pati par 
ticipant on leave from employment. We understand that the Can- 
ada Customs and Revenue Agency has provided an advance rul- 
ing to the effect the plan will be a prescribed plan under 
paragraph 6801 (a) of the Income Tax Regulations (and not a sal- 


ary deferral arrangement or employee benefit plan). Amounts 


withheld and contributed to the plan from a participant’s salary 
in a particular year will not be taxable in that year, but rather 
when received upon payment from the plan. We also understand 
that under the plan the investment income earned in each year on 
a participant’s contributions to the plan will be allocated and paid 
out to the participant (and included in the participant’s income 
for that year). The participant is required under the plan, how- 
ever, to contribute the allocated income amount back to the plan 
(“re-contributions”’). 


You are seeking a technical amendment to the income tax provi- 
sions so that the amount of re-contributions by a participant is 
excluded from the participant’s income when paid out of the plan 
during the leave period. We agree that it would be appropriate 
that the return of re-contributions not be included in computing 


Income Tax Act, Part I, Division B 


income. We will recommend that-an amendment to this: effect 
apply to the 2000 and subsequent taxation years. ION 


Thank you for your [sic] nee 3 eliiisaed ( 
Yours sincerely, damier 


Brian Ernewein 
‘Director, Tax Legislation Division, Tax. Policy, Braach 


A ee 
Geet fia 


eBroposed Non-Amendment — Tax-Free 
Municipal Bonds _ 


Letter rae HER of loeneey November 22, 2002: 
Dear Ms. Sgro: 


Thank you for your letter of june 13 | in cwhicly on nea 
comments on a paper that recommends that governments provide 
an exemption from the income tax for interest pale by BenGitle 
eg fyi bonds. ; to 


sentr y pl yi 

ing, the aiality 3 of lite of our citizens and as the i image ofa ay 
namic and vigorous Canada that we all want the world : 
That is why the federal government has recently put in p 
purate of nitialives to assist Phin oat ho: aD ot te _ two 


experience soe those instruments Has ae that the ne reve- 
nues foregone aoe exceed, a a Rasiaecan te hei in- 
ts OE 


mum benefits to issuers. 
I hope. y‘ u will find these views s helpful. 


Selected Cases [subsec. 81(1)]: ACTRA Fraternal Benefit Society y. 
R., [1997] 3 C.T.C. 61 (FCA) (Allocation of assets to Dartculey fund was 
rebuttable presumption only). 


(1.1) [Repealed under former Act] 


(2) M.L.A.’s expense allowance — Where an elected 
member of a provincial legislative assembly has, under an 
Act of the provincial legislature, been paid an allowance 
in a taxation year for expenses incident to the discharge of 
the member’s duties in that capacity, the allowance shall 
not be included in computing the member’s income for 
the year unless it exceeds '2 of the maximum fixed 
amount provided by law as payable to the member by 
way of salary, indemnity and other remuneration as a 
member in respect of attendance at a session of the legis- 
lature, in which event there shall be included in comput- 
ing the member’s income for the year only the amount by 
which the allowance exceeds '/2 of that maximum fixed 
amount. 

Related Provisions: 6(1)(b) — Allowances taxable, and exclusions. 


Interpretation Bulletins: [T-266: Taxation of members of provincial 
legislative assemblies (archived). 


(3) Municipal officers’ expense allowance — 
Where a person who is 
(a) an elected officer of an incorporated municipality, 
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(b) an officer of a municipal utilities board, commis- 
sion or corporation or any other similar body, the in- 
cumbent of whose office as such an officer is elected 
by popular vote, or 


(c) a member of a public or separate school board or 
similar body governing a school district, 


has been paid by the municipal corporation or the body of 
which the person was such an officer or member (in this 
subsection referred to as the person’s “employer”) an 
amount as an allowance in a taxation year for expenses 
incident to the discharge of the person’s duties as such an 
officer or member, the allowance shall not be included in 
computing the person’s income for the year unless it ex- 
ceeds '/2 of the amount that was paid to the person in the 
year by the person’s employer as salary or other remuner- 
ation as such an officer or member, in which event there 
shall be included in computing the person’s income for 
the year only the amount by which the allowance exceeds 
'/, of the amount so paid to the person by way of salary or 
remuneration. 


Related Provisions: 6(1)(b) — Allowances taxable, and exclusions. 


Interpretation Bulletins: [T-292: Taxation of elected officers of incor- 
porated municipalities, school boards, etc. 


(3.1) Travel expenses — There shall not be included in 
computing an individual’s income for a taxation year an 
amount (not in excess of a reasonable amount) received 
by the individual from an employer with whom the indi- 
vidual was dealing at arm’s length as an allowance for, or 
reimbursement of, travel expenses incurred by the indivi- 
dual in the year in respect of the individual’s part-time 
employment in the year with the employer (other than ex- 
penses incurred in the performance of the duties of the 
individual’s part-time employment) if 


(a) throughout the period in which the expenses were 
incurred, 


(i) the individual had other employment or was car- 
rying on a business, or 


(ii) where the employer is a designated educational 
institution (as within the meaning assigned by sub- 
section 118.6(1)), the duties of the individual’s 
part-time employment were the provision in Can- 
ada of a service to the employer in the individual’s 
capacity as a professor or teacher; and 


(b) the duties of the individual’s part-time employ- 
ment were performed at a location not less than 80 
kilometres from, 


(i) where subparagraph (a)(1) applies, both the indi- 
vidual’s ordinary place of residence and the place 
of the other employment or business referred to in 
that subparagraph, and 


(ii) where subparagraph (a)(ii) applies, the indivi- 
dual’s ordinary place of residence. 


History: Subsec. 81(3.1) amended by 2001, c. 17, subsec. 60(2), applica- 
ble to 1995 er seg. and, notwithstanding subsecs. 152(4) to (5), any assess- 
ment of an individual's tax payable under the Act for any taxation year 
that ends before 2000 shall be made that is necessary to take into account 
the application of subsec. 81(3.1). Subsec. (3.1) formerly read: 


(3.1) An amount received by an individual in respect of the indivi- 
dual’s part-time employment by an employer with whom the indivi- 
dual was dealing at arm’s length as an allowance for, or reimburse- 
ment of, travel expenses incurred during a period throughout which 
the individual had other employment or was carrying on a business 
shall not be included in computing the individual’s income to the 
extent that it is paid by the employer and does not exceed a reasona- 


S. 81 


ble amount on account of travel expenses (other than expenses in- 
curred in the performance of the duties of the individual’s part-time 
employment) incurred by the individual in respect of that part-time 
employment, if the duties of the part-time employment are per- 
formed at a location not less than 80 kilometres from both the indi- 
vidual’s ordinary place of residence and principal place of employ- 
ment or business. 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses 
of employees. 


(4) Payments for volunteer [emergency] ser- 
vices — Where 


(a) an individual was employed or otherwise engaged 
in a taxation year by a government, municipality or 
public authority (in this subsection referred to as “the 
employer”) and received in the year from the em- 
ployer one or more amounts for the performance, as a 
volunteer, of the individual’s duties as 


(i) an ambulance technician, 
(11) a firefighter, or 


(111) a person who assists in the search or rescue of 
individuals or in other emergency situations, and 


(b) if the Minister so demands, the employer has certi- 
fied in writing that 


(1) the individual was in the year a person de- 
scribed in paragraph (a), and 


(ii) the individual was at no time in the year em- 
ployed or otherwise engaged by the employer, oth- 
erwise than as a volunteer, in connection with the 
performance of any of the duties referred to in par- 
agraph (a) or of similar duties, 


there shall not be included in computing the individual’s 
income derived from the performance of those duties the 
lesser of $1,000 and the total of those amounts. 


History: Subsec. 81(4) added by 2001, c. 17, subsec. 60(2), applicable to 
1998 et seq. 


(5) Election — Where a taxpayer or a person described 
in paragraph (1)(g.1) has acquired capital property under 
the circumstances described in that paragraph, the tax- 
payer or the person may, in the return of income of the 
taxpayer for the taxation year in which the taxpayer at- 
tains the age of 21 years, elect to treat any such capital 
property held by the taxpayer or person as having been 
disposed of on the day immediately preceding the day on 
which the taxpayer attained the age of 21 years for pro- 
ceeds of disposition equal to the fair market value of the 
property on that day and the person or taxpayer making 
the election shall be deemed to have reacquired that pro- 
perty immediately thereafter at a cost equal to those 
proceeds. 


Definitions [s. 81]: “Act” — Interpretation Act 35(1); “amount” — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255; 
“capital property” — 54, 248(1); “common-law partner” — 248(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “designated educational in- 
stitution” — 118.6(1); “employees profit sharing plan” — 144(1), 248(1); 
“employed” — 248(1); “employer” — 81(4)(a), 248(1); “employment”, 
“foreign retirement arrangement” — 248(1); “Her Majesty” — /nterpreta- 
tion Act 35(1); “His Majesty” — Interpretation Act 35(1)“Her Majesty”; 
“individual”, “international traffic’ — 248(1); “legislative assembly”, 
“legislature” — Interpretation Act 35(1)“legislative assembly”; “Min- 
ister”, “non-resident”, “office” — 248(1); “Parliament” — /nterpretation 
Act 35(1); “person”, “prescribed”, “property” — 248(1); “province” — In- 
terpretation Act 35(1); “regulation” — 248(1); “related” — 251(2); “resi- 
dent in Canada” — 94(3)(a)(vii), 250; “share” — 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
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Subdivision h — Corporations 
Resident in Canada and Their 
Shareholders 


82. (1) Taxable dividends received — In computing 
the income of a taxpayer for a taxation year, there shall be 
included 


(a) the total of 


(i) all amounts each of which is a taxable dividend 
received by the taxpayer in the year as part of a 
dividend rental arrangement of the taxpayer from a 
corporation resident in Canada or a taxable divi- 
dend received by the taxpayer in the year from a 
corporation resident in Canada that is not a taxable 
Canadian corporation, 


(1.1) where the taxpayer is a trust, all amounts each 
of which is all or part of a taxable dividend (other 
than a taxable dividend described in subparagraph 
(1)) that was received by the trust in the year on a 
share of the capital stock of a taxable Canadian 
corporation and that can reasonably be considered 
as having been included in computing the income 
of a beneficiary under the trust who was non-resi- 
dent at the end of the year, and 


(11) the amount, if any, by which 


(A) the total of all amounts received by the tax- 
payer in the year from corporations resident in 
Canada as, on account of, in lieu of payment of 
or in satisfaction of, taxable dividends, other 
than an amount included in computing the in- 
come of the taxpayer because of subparagraph 
(i) or G.1) 


exceeds 


(B) where the taxpayer is an individual, the to- 
tal of all amounts paid by the taxpayer in the 
year that are deemed by subsection 260(5) to 
have been received by another person as taxable 
dividends, 


_ Proposed Amendment — 
: 82(1)(a)(ii)(B) 
: (B) where the taxpayer is an ‘individual 

- total of all amounts each of which is. 
deemed by paragraph 260(12)(b) / 
_ been, an amount pee by the taxpayer in 1 


have been received iby another as as a. tax- Be 


able dividend, 


Application: The February 27, 2004 ‘draft egaition, s 32.1, ood 


amend cl. 82(1)(a)(ii)(B) to read as above, applicable 


(a) to amounts paid in respect of arrangements made after 2001, eX- / : 


cept that, in its application to amounts paid in respect of an orange: 


_ ment made before December 21, 2002, cl. 82(1 )(a)Gi)(B) i is to be | 


read without reference to the expression “or is deemed by paragraph 
260(12)(b) to have been” unless an election referred to in para. — 
118(24)(b) of the amending legislation [see under 248(1)“dividend / 
rental arrangement] us been made in respect Z fhe pllanzenen, 
and : 


(b) to amounts paid in respect of arrangements made alte 10 No- — 


vember 2, 1998 and before 2002, if the parties to the arrangement — 


have made the election referred to in para. 118(24)(b) of the amend- 
ing legislation [see under 248(1)“dividend rental arrangement], ex- 
cept that in its application to those arrangements made before 2002, 
the reference to the expression “subsection 260(5.1)” in cl. 
82(1)(a)(ii)(B) is to be read as a reference to the expression “subsec- 
tion 260(5)”. 


: oe 


Income Tax Act, Part I, Division B 


Technical Notes: Clause 82(1)(a)(i)(B) allows an individual — 
who has entered into a securities lending arrangement to de- 
duct, to the extent of the individual’s dividend income, the div- _ 
idend compensation payment paid by the individual. 


Due to the amendments made to the securities lending arrange- 
ment rules in section 260 of the Act, clause 82(1)(a)GiB) i is 
amended in two ways. First, it is amended to apply in respect — 
of an individual’ s as proportion of a dividend compensa- _ 


plus 


(b) where the taxpayer is an individual, other than a 
trust that is a registered charity, 4 of the amount de- 
termined under subparagraph (a)(i1) in respect of the 
taxpayer for the year. 


Related Provisions: 12(1)(j) — Inclusion into income from business or 
property; 52(3)— Cost of stock dividend; 82(1.1) — Application of 
82(1)(a)(i); 82(2) — Dividends included in income by attribution rules; 
82(3) — Dividends received by spouse; 84 — Deemed dividends; 86.1 — 
Election to avoid income inclusion when shares received on foreign spin- 
off transaction; 90 — Dividends received from non-resident corporation; 
104(19) — Taxable dividend received by trust; 112(3)(b)(j) — Reduction 
in loss on subsequent disposition of share by corporate shareholder; 
112(4)-(4.3) — Loss on share held as inventory; 120.4(1)“split in- 
come’’(a)(i) — Dividends received by children subject to income splitting 
tax; 121 — Dividend tax credit; 127.52(1)(f) — Exclusion of gross-up for 
minimum tax purposes; 137(4.2) — Credit unions — deemed interest 
deemed not to be a dividend; 139.1(4)(f), (g) — Deemed dividend on 
demutualization of insurance corporation; 139.2 — Deemed dividend on 
distribution by mutual holding corporation; Canada-U.S. Tax Treaty: Art. 
X — Taxation of dividends. 


History: Subpara. 82(1)(a)(i.1) added and cl. 82(1)(a)(ii)(A) amended by 
1998, c. 19, subsecs. 114(1) and (2), applicable to taxation years that end 
after April 26, 1995. Cl. 82(1)(a)Gi)(A) formerly read: 


(A) the total of all amounts received by the taxpayer in the year 
from corporations resident in Canada as, on account or in lieu of 
payment of, or in satisfaction of, taxable dividends, other than an 
amount included in computing the income of the taxpayer by reason 
of subparagraph (i), 


Selected Cases [Subsec. 82(1)]: Doswell v. R., [2003] 4 C.T.C. 2209 
(TCC) (Grossed-up dividend amount used for Old Age Security 
clawback); Mulligan v. R., [1999] 3 C.T.C. 2092 (TCC) (Corporate infor- 
mality can be disregarded). 


Regulations: 201(1)(a) (information return). 
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Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-379R: Employees profit sharing plans — allo- 
cations to beneficiaries; IT-432R2: Benefits conferred on shareholders; IT- 
524: Trusts — flow-through of taxable dividends to a beneficiary — after 
1987. 


I.T. Technical News: No. 11 (U.S. spin-offs (divestitures) — dividends 
in kind). 


Forms: TS: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


(1.1) Limitations as to subpara. (1)(a)(i) — An 
amount shall be included in the amounts described in sub- 
paragraph (1)(a)(i) in respect of a taxable dividend re- 
ceived at any time as part of a dividend rental arrange- 
ment only where that dividend was received on a share 
acquired before that time and after April, 1989. 


Origin of subsec. 82(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the application rule for subsec. 82(1) in 1990, c. 39, subsec. 
18(2)). 


(2) Certain dividends [deemed] received by tax- 
payer — Where by reason of subsection 56(4) or (4.1) or 
sections 74.1 to 75 of this Act or section 74 of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, there is included in computing a taxpayer’s income 
for a taxation year a dividend received by another person, 
for the purposes of this Act, the dividend shall be deemed 
to have been received by the taxpayer. 


.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income. 


(3) Dividends received by spouse [or common- 
law partner] — Where the amount that would, but for 
this subsection, be deductible under subsection 118(1) by 
reason of paragraph 118(1)(a) in computing a taxpayer’s 
tax payable under this Part for a taxation year is less than 
the amount that would be so deductible if no amount were 
required by subsection (1) to be included in computing 
the income for the year of the taxpayer’s spouse or com- 
mon-law partner and the taxpayer so elects in the tax- 
payer’s return of income for the year under this Part, all 
amounts described in paragraph (1)(a) received in the 
year from taxable Canadian corporations by the tax- 
payer’s spouse or common-law partner shall be deemed to 
have been so received by the taxpayer and not by the 
spouse or common-law partner. 


Related Provisions: 220(3.2) — Late filing of election or revocation; 
Reg. 600(b) — Late filing of election or revocation. 


History: Subsec. 82(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Selected Cases [subsec. 82(3)]: Gillis v. R., [1977] C.T.C. 343 
(FCTD) (All of spouse’s income to be included if any is included). 


Interpretation Bulletins [subsec. 82(3)]: IT-295R4: Taxable divi- 
dends received after 1987 by a spouse; IT-513R: Personal tax credits. 


Definitions [s. 82]: “amount” — 248(1); “Canada” — 255; “Canadian 


corporation” — 89(1), 248(1); “common-law partner” — 248(1); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “dividend”, “dividend rental 
arrangement”, “individual” — 248(1); “non-resident” — 248(1); “per- 
son” — 248(1); “received” — 248(7); “registered charity” — 248(1); “res- 
ident in Canada” — 250; “series of transactions” — 248(10); “tax paya- 
ble” — 248(2); “taxable Canadian corporation”, “taxable dividend” — 
89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 


104(1), 248(1), (3). 


83. (1) Qualifying dividends — Where a qualifying 
dividend has been paid by a public corporation to share- 
holders of a series of tax-deferred preferred shares of a 
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class of the capital stock of the corporation that were out- 
standing on March 31, 1977, the following rules apply: 


(a) no part of the qualifying dividend shall be included 
in computing the income of any shareholder of the 
corporation by virtue of this subdivision; and 


(b) in computing the adjusted cost base to any share- 
holder of the corporation of any tax-deferred preferred 
share of the corporation owned by the shareholder, 
there shall be deducted in respect of the qualifying 
dividend an amount as provided by subparagraph 
53(2)(a)(). 

Related Provisions: 83(3) — Late filed elections; 83(6) — “Qualifying 


dividend” defined; 89(3) — Simultaneous dividends; 184 — Tax on ex- 
cessive elections. 


Regulations: 2107 (tax-deferred preferred series). 
Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 


tions resident in Canada; IT-379R: Employees profit sharing plans — allo- 
cations to beneficiaries; IT-465R: Non-resident beneficiaries of trusts. 


(2) Capital dividend [not taxable] — Where at any 
particular time after 1971 a dividend becomes payable by 
a private corporation to shareholders of any class of 
shares of its capital stock and the corporation so elects in 
respect of the full amount of the dividend, in prescribed 
manner and prescribed form and at or before the particu- 
lar time or the first day on which any part of the dividend 
was paid if that day is earlier than the particular time, the 
following rules apply: 


(a) the dividend shall be deemed to be a capital divi- 
dend to the extent of the corporation’s capital dividend 
account immediately before the particular time; and 


(b) no part of the dividend shall be included in com- 
puting the income of any shareholder of the 
corporation. 


Related Provisions: 14(1.01), (1.02) — Election where proceeds of 
disposition exceed eligible capital expenditure; 83(2.1) — Capital divi- 
dend on certain shares disallowed; 83(3)— Late filed elections; 
87(2)(z.1) — Amalgamations — capital dividend account; 88(2)(b) 
Winding-up of a Canadian corporation; 89(1) — Capital dividend account; 
89(1)‘‘taxable dividend”(a) — Taxable dividend excludes capital dividend; 
89(3) — Simultaneous dividends; 104(20) — Flow-through of capital div- 
idend through trust; 108(3)(a)— “Income” of a trust; 112(3)(a), 
112(3)(b)(Gii1) — Reduction in loss on disposition of share on which capital 
dividend paid; 112(3.1)(a), 112(3.1)(b)Gi) — Reduction in loss of partner 
on disposition of share by partnership; | 12(3.2)(b) — Reduction in loss on 
disposition of share by trust; 112(5.2)B(b)(Gv) — Adjustment for divi- 
dends received on mark-to-market property; 133(1)(e) — NRO investment 
corporations; 184, 185 —- Tax on excessive elections; 212(1)(c)(i1) — Tax 
on payments to non-residents — estate or trust income derived from capi- 
tal dividend; 212(2)(b) — Tax on capital dividend paid to non-resident; 
220(3.2) — Late filing of election or revocation; 248(1)“capital divi- 
dend” — Definition applies to entire Act; Reg. 600(b) — Late filing of 
election or revocation. 


Regulations: 2101 (prescribed manner, prescribed form). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-67R3: Taxa- 
ble dividends from corporations resident in Canada; IT-146R4: Shares en- 
titling shareholders to choose taxable or capital dividends; IT-149R4: 
Winding-up dividend; IT-430R3: Life insurance proceeds received by a 
private corporation or a partnership as a consequence of death. 
Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 

1.T. Technical News: No. 9 (life insurance policy used as security for 
indebtedness). 


Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 
Forms: T2054: Election for a capital dividend under subsec. 83(2). 


(2.1) Idem — Notwithstanding subsection (2), where a 
dividend that, but for this subsection, would be a capital 
dividend is paid on a share of the capital stock of a corpo- 
ration and the share (or another share for which the share 
was substituted) was acquired by its holder in a transac- 


S. 83(2.1) 


tion or as part of a series of transactions one of the main 
purposes of which was to receive the dividend, 


(a) the dividend shall, for the purposes of this Act 
(other than for the purposes of Part II and computing 
the capital dividend account of the corporation), be 
deemed to be received by the shareholder and. paid by 
the corporation as a taxable dividend and not as a capi- 
tal dividend; and 


(b) paragraph (2)(b) does not apply in respect of the 

dividend. 
Related Provisions: 83(2.2)-(2.4) — Exceptions; 87(2)(z.1) — Amal- 
gamations — capital dividend account; 112(3)(a)~j),  112(3)(b)qai), 
112(3.1)(a), 1128.1)(b)a), 112(.2)(b) — Taxable dividend under 
83(2.1) excluded from stop-loss rule on disposition of share; 248(1)“life 
insurance capital dividend” — Definition applies to entire Act248(10) — 
Series of transactions. 


Interpretation Bulletins: IT-66R6: Capital dividends. 
Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


History [subsec. 83(2.1)]: Subsec. 83(2.1) added by 1988,C. 50" S. 30, 
applicable with respect to dividends paid after 4 p.m. EDST, September 
25, POSH. 


(2.2) Where subsec. (2.1) does not apply — Sub- 
section (2.1) does not apply in respect of a particular divi- 
dend, in respect of which an election is made under sub- 
section (2), paid on a share of. the capital stock of a 
particular corporation to an individual where it is reasona- 
ble to consider that all or substantially all of the capital 
dividend account of the particular corporation immedi- 


ately before the particular dividend became payable con- _ 


sisted of amounts other than any amount 


(a) added to that capital dividend account under para- 
graph (b) of the definition “capital dividend account” 
in subsection 89(1) in respect of a dividend received 
on.a share of the capital stock of another corporation, 
which share (or another share for which the share was 
substituted) was acquired by the particular corporation 
in a transaction or as part of a series of transactions 
one of the main purposes of which was that the partic- 
ular corporation receive the dividend, but not in re- 
spect of a dividend where it is reasonable to consider 
that the purpose of paying the dividend was. to dis- 
tribute an amount that was received by the other cor- 
poration and included in computing the other corpora- 
tion’s capital dividend account by reason of paragraph 
(d) of that definition; 


(b) added to that capital dividend account under para- 
graph 87(2)(z.1) as a result of an amalgamation or 
winding-up or a series of transactions including the 
amalgamation or winding-up that would not have been 
so added had the amalgamation or winding-up oc- 
curred or the series of transactions been commenced 
after 4:00 p.m. Eastern Daylight Saving Time, Sep- 
tember 25, 1987; 


(c) added to that capital dividend account at a time 
when the particular corporation was controlled, di- 
rectly or indirectly, in any manner whatever, by one or 
more non-resident persons; or 


(d) in respect of a capital gain from a disposition of a 
property by the particular corporation or another cor- 
poration that may reasonably be considered as having 
accrued while the property (or another property for 
which it was substituted) was a property of a corpora- 
tion that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident 
persons. 
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Related Provisions: 248(5) — Substituted property; 248(10) — Series 
of transactions; 256(5.1), (6.2) — Controlled directly or indirectly — con- 
trol in fact. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


1.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). 


(2.3) idem — Subsection (2.1) does not apply in respect 
of a dividend, in respect of which an election is made 
under subsection (2), paid on a share of the capital stock 
of a corporation where it is reasonable to consider that the 
purpose of paying the dividend was to distribute an 
amount that was received by the corporation and included 
in computing its capital dividend account by reason of 
paragraph (d) of the definition “capital dividend account” 
in subsection 89(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(2.4) Idem — Subsection (2.1) does not apply in respect 
of a particular dividend, in respect of which an election is 
made under subsection (2), paid on a share of the capital 
stock of a particular corporation to a corporation (in this 
subsection referred to as the “related corporation”) related 
(otherwise than by reason of a right referred to in para- 
graph 251(5)(b)) to the particular corporation where it is 
reasonable to consider that all or substantially all of the 
capital dividend account of the particular corporation im- 
mediately before the particular dividend became payable 
consisted of amounts other than any amount 


(a) added to that capital dividend account under para- 
graph (b) of the definition “capital dividend account” 
in subsection 89(1) in respect of a dividend received 
on a share of the capital stock of another corporation if 
it is reasonable to consider that any portion of the cap- 
ital dividend account of that other corporation imme- 
diately before that dividend became payable consisted 
of amounts added to that account under paragraph 
87(2)(z.1) or paragraph (b) of that definition as a result 
of a transaction or a series of transactions that would 
not have been so added had the transaction occurred or 
the series of transactions been commenced after 4:00 
p.m. Eastern Daylight Saving Time, September 25, 
1987; 


(b) that represented the capital dividend account of a 
corporation before it became related to the related 
corporation; 


(c) added to the capital dividend account of the partic- 
ular corporation at a time when that corporation was 
controlled, directly or indirectly, in any manner 
whatever, by one or more non-resident persons; 


(d) in respect of a capital gain from a disposition of a 
property by the particular corporation or another cor- 
poration that may reasonably be considered as having 
accrued while the property (or another property for 
which it was substituted) was a property of a corpora- 
tion that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident. per- 
sons; or 


(e) in respect of a capital gain from a disposition of a 
property (or another property for which it was substi- 
tuted) that may reasonably be considered as having ac- 
crued while the property or the other property was a 
property of a person that was not related to the related 
corporation. 

Related Provisions: 248(5) — Substituted property; 248(10) — Series 


of transactions; 256(5.1), (6.2) — Controlled directly or indirectly — con- 
trol in fact. 


Interpretation Bulletins: IT-66R6: Capital dividends. 
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1.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). r 


(3) Late filed elections — Where at any particular time 
after 1974 a dividend has become payable by a corpora- 
tion to shareholders of any class of shares of its capital 
stock, and subsection (1) or (2) would have applied to the 
dividend except that the election referred to therein was 
not made on or before the day on or before which the 
election was required by that subsection to be made, the 
election shall be deemed. to have been made at the partic- 
ular time or on the first day on which any part of the divi- 
dend was paid, whichever is the earlier, if 


(a) the election is made in prescribed manner and pre- 
scribed form; 


(b) an estimate of the penalty in respect of that elec- 
tion is paid by the corporation when that election is 
made; and 


(c) the directors or other person or persons legally en- 
titled to administer the affairs of the corporation have, 
before the time the election is made, authorized the 
election to be made. 


Related Provisions: 83(3.1) — Request for late filed election; 83(4) — 
Penalty for late filed election; 83(5) — Unpaid balance of penalty. 


Regulations: 2101(e) (prescribed manner, prescribed form). 
Forms: T2054: Election for a capital dividend under subsec. 83(2). 


(3.1) Request for election — The Minister may at any 
time, by written request served personally or by registered 
mail, request that an election referred to in subsection (3) 
be made by a taxpayer, and where the taxpayer on whom 
such a request is served does not comply therewith within 
90 days of service thereof on the taxpayer, subsection (3) 
does not apply to such an election made by the taxpayer. 


Related Provisions: 244(5), (6) — Proof of service; 248(7) — Mail 
deemed received on day mailed. 


(4) Penalty for late filed election — For the purposes 
of this section, the penalty in respect of an election re- 
ferred. to in paragraph (3)(a) is an amount equal to the 
lesser of 


(a) 1% per annum. of the amount of the dividend re- 
ferred to in the election for each month or part of a 
month during the period commencing with. the time 
that the dividend became payable, or the first day on 
which any part of the dividend was paid if that day is 
earlier, and ending with the day on which that election 
was made, and 


(b) the product, obtained when, $500 is. multiplied by 
the proportion that the number of months or parts of 
months during the period referred to in paragraph (a) 
bears to 12. 


Related Provisions: 83(5) — Unpaid balance of penalty. 


(5) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election referred to in 
paragraph (3)(a), assess the penalty payable and send a 
notice of assessment to the corporation and the corpora- 
tion shall pay, forthwith to the Receiver General, the 
amount, if any, by which the penalty so assessed exceeds 
the total of all amounts previously paid on account of that 
penalty. 


(6) Definition of “qualifying dividend” — For the 
purposes of subsection (1), “qualifying dividend” means a 
dividend on shares of a series of a class of the capital 
stock of a public corporation that is prescribed to be a tax- 


S. 84(1)(b) 


deferred preferred series that became payable by the cor- 
poration after 1978 and not later than 


(a) where the terms as at March 31, 1977 of the shares 
of that series entitled the holder of any such share to 
exchange it after a particular date for a share or shares 
of another series or class of preferred shares of the 
capital stock of the corporation, that particular date, 


(b) where the terms as at March 31, 1977 of the shares 
of that series required the corporation to offer to 
purchase at a time not later than a particular date all of 
the shares of that series from all of the holders of those 
shares, that particular date, and 


(c) in any other case, October 1, 1991, 


whichever is applicable in respect of that series of shares, 
except that a dividend on shares of such a series that 
would otherwise be a qualifying dividend shall be deemed 
not to be a qualifying dividend if 


(d) at the time that the dividend became payable, the 
terms of the shares of that series differ from the terms 
as at March 31, 1977 of the shares of that series, or 


(e) after March 31, 1977 the corporation issued addi- 
tional shares of that series. 


(7) Amalgamation where there are tax-deferred 
preferred shares — For the purposes of this section, 
where, after March 31, 1977, there has been an amalga- 
mation within the meaning of section 87 and one or more 
of the predecessor corporations had a series of shares out- 
standing on March 31, 1977 that was prescribed to be a 
tax-deferred preferred series, the following rules apply: 


(a) the series of shares of the capital stock of the pred- 
ecessor corporation that was prescribed to be a tax-de- 
ferred preferred series shall be deemed to have been 
continued in existence in the form of the new shares; 
and 


(b) the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each such 
predecessor corporation. 


Regulations: 2107 (tax-deferred preferred series). 


Definitions [s. 83]: “adjusted cost base” — 54, 248(1); “amount”, “‘as- 
sessment” — 248(1); “Canadian corporation” — 89(1), 248(1); “capital 
dividend” — 83(2), 248(1); “capital dividend account” — 89(1); “‘capital 
gain” — 39(1)(a), 248(1); “class”, “class of shares” — 248(6); “controlled 
directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), /nter- 
pretation Act 35(1); “dividend”, “individual”, “Minister”, ‘“non-resi- 
dent” — 248(1); “payable” — 84(7), 89(3); “person”, “preferred share”, 
“prescribed” — 248(1); “private corporation” — 89(1), 248(1); “pro- 
perty” — 248(1); “qualifying dividend” — 83(6); “received’’ — 248(7); 
“series of transactions or events” — 248(10); “share”, “shareholder” — 
248(1); “substituted property” — 248(5); “taxable dividend’ — 89(1), 
248(1). 


84. (1) Deemed dividend — Where a corporation resi- 
dent in Canada has at any time after 1971 increased the 
paid-up capital in respect of the shares of any particular 
Class of its capital stock, otherwise than by 


(a) payment of a stock dividend, 
(b) a transaction by which 


(1) the value of its assets less its liabilities has been 
increased, or 


(ii) its liabilities less the value of its assets have 
been decreased, 


by an amount not less than the amount of the increase 
in the paid-up capital in respect of the shares of the 
particular class, 
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(c) a transaction by which the paid-up capital in re- 
spect of the shares of all other classes of its capital 
stock has been reduced by an amount not less than the 
amount of the increase in the paid-up capital in respect 
of the shares of the particular class, 


(c.1) where the corporation is an insurance corpora- 
tion, any action by which it converts contributed sur- 
plus related to its insurance business into paid-up capi- 
tal in respect of the shares of its capital stock, 


(c.2) where the corporation is a bank, any action by 
which it converts any of its contributed surplus that 
arose on the issuance of shares of its capital stock into 
paid-up capital in respect of shares of its capital stock, 
or 


(c.3) where the corporation is neither an insurance cor- 
poration nor a bank, any action by which it converts 
into paid-up capital in respect of a class of shares of its 
capital stock any of its contributed surplus that arose 
after March 31, 1977 


(i) on the issuance of shares of that class or shares 
of another class for which the shares of that class 
were substituted (other than an issuance to which 
section 51, 66.3, 84.1, 85, 85.1, 86 or 87, subsec- 
tion 192(4.1) or 194(4.1) or section 212.1 applied), 


(11) on the acquisition of property by the corpora- 
tion from a person who at the time of the acquisi- 
tion held any of the issued shares of that class or 
shares of another class for which shares of that 
class were substituted for no consideration or for 
consideration that did not include shares of the cap- 
ital stock of the corporation, or 


(111) as a result of any action by which the paid-up 
capital in respect of that class of shares or in re- 
spect of shares of another class for which shares of 
that class were substituted was reduced by the cor- 
poration, to the extent of the reduction in paid-up 
capital that resulted from the action, 


the corporation shall be deemed to have paid at that time 
a dividend on the issued shares of the particular class 
equal to the amount, if any, by which the amount of the 
increase in the paid-up capital exceeds the total of 


(d) the amount, if any, of the increase referred to in 
subparagraph (b)(i) or the decrease referred to in sub- 
paragraph (b)(i1), as the case may be, 


(e) the amount, if any, of the reduction referred to in 
paragraph (c), and 


(f) the amount, if any, of the increase in the paid-up 
capital that resulted from a conversion referred to in 
paragraph (c.1), (c.2) or (c.3), 


and a dividend shall be deemed to have been received at 
that time by each person who held any of the issued 
shares of the particular class immediately after that time 
equal to that proportion of the dividend so deemed to 
have been paid by the corporation that the number of the 
shares of the particular class held by the person immedi- 
ately after that time is of the number of the issued shares 
of that class outstanding immediately after that time. 

Related Provisions: 15(1) — Benefit conferred on shareholder — in- 
come inclusion; 53(1)(b) — Addition to ACB; 82(1) — Income inclusion 
of dividend deemed received; 84(8) — Application; 84(10) — Reduction 
of contributed surplus; 84(11)— Computation of contributed surplus; 
85(2.1) — Reduction in paid-up capital to prevent deemed dividend on s. 
85 rollover; 86(2.1) — Adjustment to paid-up capital on internal reorgani- 
zation; 87(2)(y) — Amalgamations — contributed surplus; 89(3) — Si- 


Income Tax Act, Part I, Division B 


poration; 131(11)(c)— Rules re prescribed labour-sponsored venture 
capital corporations; 138(11.9) — Computation of contributed surplus. 


History: Para. 84(1)(c.3) substituted by 1994, c. 21, subsec. 35(1), appli- 
cable to actions occurring after July 13, 1990, except that for such actions 
occurring before December 21, 1992, subpara. (c.3)(iii) shall be read as 
follows: 
(iii) on the reduction by the corporation of the paid-up capital in 
respect of that class of shares or in respect of shares of another class 
for which shares of that class were substituted, 
Para. (c.3) formerly read: 


(c.3) where the corporation is neither an insurance corporation nor a 
bank, any action by which it converts into paid-up capital in respect 
of a class of shares of its capital stock any of its contributed surplus 
that arose after March 31, 1977 


(i) on the issuance of shares of that class or shares of another 
class for which the shares of that class were substituted (other 
than an issuance to which section 51, 66.3; 84.1, 85, 85.1, 86 or 
87, subsection 192(4.1) or 194(4.1) or section 212.1. applied), 
(ii) on the acquisition of property by the corporation from a per- 
son who at the time of the acquisition held any of the issued 
shares of that class or shares of another class for which shares 
of that class were substituted for no consideration or for consid- 
eration that did not include shares of the capital stock of the 
corporation, or 


(iii) on the reduction by the corporation of the paid-up capital in 
respect of that class of shares or in respect of shares of another 
class for which shares of that class were substituted, 


Para. 84(1)(c.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
62(1), applicable to actions occurring after July 13, 1990. Para. (c.3) for- 
merly read: 


(c.3) where the corporation is a corporation other than an insurance 
corporation or a bank, any action by which it converts any of its 
contributed surplus that arose on the issuance, after March 31, 1977, 
of shares of a class of its capital stock (other than an issuance to 
which section 51, 66.3, 84.1, 85, 85.1, 86 or 87, subsection 192(4.1) 
or 194(4.1) or section 212.1 applied) into paid-up capital in respect 
of shares of that class of its capital stock, : 


Para. 84(1)(f) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(2), 
applicable after 1985. 


Selected Cases [subsec. 84(1)]: Aylward v. R., [1997] 2 C.T.C. 2748 
(TCC) (Section 7, when applicable, overrides subsec. 84(1)). 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-67R3: Taxable dividends’ from corpora- 
tions resident in Canada; IT-243R4: Dividend refund to private corpora- 
tions; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-432R2: Benefits conferred on shareholders; IT-463R2: Paid-up 
capital. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 
Advance Tax Rulings: ATR-33: Exchange of shares. 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


(2) Distribution on winding-up, etc. — Where funds 
or property of a corporation resident in Canada have at 
any time after March 31, 1977 been distributed or other- 
wise appropriated in any manner whatever to or for the 
benefit of the shareholders of any class of shares in its 
capital stock, on the winding-up, discontinuance or reor- 
ganization of its business, the corporation shall be 
deemed to have paid at that time a dividend on the shares 
of that class equal to the amount, if any, by which, 


(a) the amount or value of the funds or property dis- 
tributed or appropriated, as the case. may be, 


exceeds 


(b) the amount, if any, by which the paid-up capital in 
respect of the shares of that class is reduced on the 
distribution or appropriation, as the case may be, 


and:a dividend shall be deemed to have been received at 


multaneous dividends; 131(4) — S. 84 does not apply to mutual fund cor- | that time by each person who held any of the issued 
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shares at that time equal to that proportion of the amount 
of the excess that the number of the shares of that class 
held by the person immediately before that time is of the 
number of the issued shares of that class outstanding im- 
mediately before that time. 

Related Provisions: 15(1) — Benefit conferred on shareholder; 54‘‘pro- 
ceeds of disposition’(j) — exclusion of deemed dividend; 55(1) — “Per- 
mitted redemption” for butterfly purposes; 69(5) — Unreasonable consid- 
eration; 84(5) — Amount distributed or paid where a share; 84(6), (8) — 
Application rules; 88(1) — Winding-up; 88(2)(b) — Winding up of a Ca- 
nadian corporation; 89(3) — Simultaneous dividends; 131(4)—S. 84 
does not apply to mutual fund corporation; 137(4.2) — No application to 
credit union. 


Selected Cases [subsec. 84(2)]: James v. R., [2000] 3 C.T.C. 2035 
(TCC) (No deemed dividend where corporation had ceased to exist); 
Felray Inc. v. R., [1998] 2 C.T.C. 4 (FCTD) (Discontinuance of business 
implies element of finality or complete cessation, not merely diminution); 
RMM Canadian Enterprises Inc. v. R., [1997] 3 C.T.C. 2103 (TCC) (Lan- 
guage of provision very broad and covers variety of ways corporate funds 
can end up in shareholders’ hands); Maccala v. Canada, [1995] 1 C.T.C. 
2215 (TCC) (Mere reception of property upon dissolution of company 
does not constitute appropriation of capital unless there is something 
more); David v. R., [1975] C.T.C. 197 (FCTD) (Proceeds from disposition 
of shares deemed partial appropriation of undistributed income); Craddock 
v. MNR, [1969] C.T.C. 566 (SCC) (Proceeds from disposition of shares 
deemed partial appropriation of undistributed income); Smythe et al. v. 
MNR, [1969] C.T.C. 558 (SCC) (Proceeds from disposition of shares 
deemed partial appropriation of undistributed income). 

Regulations: 201(1)(a) (information return). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-126R2: Meaning of “winding-up”; IT-149R4: 
Winding-up dividend; IT-243R4: Dividend refund to private corporations; 
IT-409: Winding-up of a non-profit organization (archived); IT-444R: 
Corporations — involuntary dissolutions; IT-488R2: Winding-up of 90%- 
owned taxable Canadian corporations (archived). 


(3) Redemption, etc. — Where at any time after De- 
cember 31, 1977 a corporation resident in Canada has re- 
deemed, acquired or cancelled in any manner whatever 
(otherwise than by way of a transaction described in sub- 
section (2)) any of the shares of any class of its capital 
stock, 


(a) the corporation shall be deemed to have paid at that 
time a dividend on a separate class of shares compris- 
ing the shares so redeemed, acquired or cancelled 
equal to the amount, if any, by which the amount paid 
by the corporation on the redemption, acquisition or 
cancellation, as the case may be, of those shares ex- 
ceeds the paid-up capital in respect of those shares im- 
mediately before that time; and 


(b) a dividend shall be deemed to have been received 
at that time by each person who held any of the shares 
of that separate class at that time equal to that portion 
of the amount of the excess determined under para- 
graph (a) that the number of those shares held by the 
person immediately before that time is of the total 
number of shares of that separate class that the corpo- 
ration has redeemed, acquired or cancelled, at that 
time. 
Related Provisions: 8(12) — Return of employee shares by trustee; 
40(3.6) — Stop-loss rule on disposition of share of corporation to the cor- 
poration; 54“proceeds of disposition” (j) — exclusion of deemed dividend; 
55(1) — “Permitted redemption” for butterfly purposes; 55(2) — Deemed 
proceeds or capital gain on capital gains strip; 84(5) — Amount distrib- 
uted or paid where a share; 84(6), (8)— Application rules; 84(9) — 
Shares disposed of on redemption; 89(3)— Simultaneous dividends; 
128.1(3) — Addition to PUC of corporation that previously became resi- 
dent in Canada; 131(4) — S. 84 does not apply to mutual fund corpora- 
tion; 137(4.1) — Deemed interest on certain reductions of capital by credit 
union; 137(4.2) — No application to credit union; 191.1(1) — Application 
of Part VI.1 tax to corporation. 
Selected Cases: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 2119 
(TCC) (Part IV tax applicable to all dividends and deemed dividends, in- 
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cluding those from “safe income”); MacMillan Bloedel Ltd. v. R., {1999] 3 
C.T.C. 652 (FCA); aff’g [1997] 3 C.T.C. 3012 (TCC) (Foreign exchange 
difference between issue prices and redemption price of preferred shares 
not a deemed dividend). 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-243R4: Dividend refund to private 
corporations; IT-269R3: Part IV tax on taxable dividends received by pri- 
vate corporation or subject corporation; IT-291R3: Transfer of property to 
a corporation under subsection 85(1); IT-450R: Share for share exchange; 
IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-35: Partitioning of assets to get specific owner- 
ship — “butterfly”; ATR-54: Reduction of paid-up capital; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive 
reorganization. 


(4) Reduction of paid-up capital — Where at any 
time after March 31, 1977 a corporation resident in Can- 
ada has reduced the paid-up capital in respect of any class 
of shares of its capital stock otherwise than by way of a 
redemption, acquisition or cancellation of any shares of 
that class or a transaction described in subsection (2) or 
(4.1), 


(a) the corporation shall be deemed to have paid at that 
time a dividend on shares of that class equal to the 
amount, if any, by which the amount paid by it on the 
reduction of the paid-up capital, exceeds the amount 
by which the paid-up capital in respect of that class of 
shares of the corporation has been so reduced; and 


(b) a dividend shall be deemed to have been received 
at that time by each person who held any of the issued 
shares at that time equal to that proportion of the 
amount of the excess referred to in paragraph (a) that 
the number of the shares of that class held by the per- 
son immediately before that time is of the number of 
the issued shares of that class outstanding immediately 
before that time. 


Related Provisions: 53(2)(a)(ii) — Reduction in ACB; 84(5)— 
Amount distributed or paid where a share; 84(8) — Application; 89(3) — 
Simultaneous dividends; 128.1(3) — Addition to PUC of corporation that 
previously became resident in Canada; 131(4) —S. 84 does not apply to 
mutual fund corporation; 137(4.1) — Deemed interest on certain reduc- 
tions of capital by credit union; 137(4.2) — No application to credit union. 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-243R4: Dividend refund to private corpora- 
tions; IT-450R: Share for share exchange. 


(4.1) Deemed dividend on reduction of paid-up 
capital — Where at any time after April 10, 1978, a pub- 
lic corporation has reduced the paid-up capital in respect 
of any class of shares of its capital stock otherwise than 
by way of a redemption, acquisition or cancellation of any 
shares of that class or a transaction described in subsec- 
tion (2) or section 86, any amount paid by it on the reduc- 
tion of the paid-up capital shall be deemed to have been 
paid by the corporation and received by the person to 
whom it was paid, as a dividend. 


Proposed Amendment — 84(4.1) 


(4.1) Deemed dividend on reduction of paid-up 
capital — Any amount paid by a public corporation on 
the reduction of the paid-up capital in respect of any 
class of shares of its capital stock, otherwise than by 
way of a redemption, an acquisition, or a cancellation, 
of any shares of that class or by way of a transaction 
described in subsection (2) or section 86, is deemed to 
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tation will not apply to distributions of paid-up ca ital 


have been paid ba the ne eae 7 i ae the» 
aah 1996 and bette de 21, anes 


made — 


x vith he poeniane th 
_ before the okra i ae id 


‘hic corporation ¢ on 
up capital in Hania 9 
ital stock. — ae 


Application: The ‘Pebraly 2004 d 
amend one a » to Tead | Exibove. tp 


tion, acquisition or canbellacion 6 0 
transaction pecn in subsecti 


vestment, ‘would: iaeionaish not. ‘be considered to be a dis Til 
tion from amounts realized in the ordinary course of the corpo- 
ration’s business. In general terms, - this aspect of the — 
amendment to subsection 84(4.1) is intended to ensure that 
only a return of corporate capital, 2 posed to a dist n 
of earnings, is Bee to pas new nese n to subs ection 
844.1). . 


In order to ensure that the proceed ‘from: an extraordina 
transaction are not used to fund a stream of regular or periodic / 
distributions, only one return of paid-up capital will be permit- 

ted in respect of any particular extraordinary transaction and — 
that return must occur within 24 months of the proceeds being | to, and telephone conversations. pee patie Roel me eis a 
realized. However, this one-time return rule and 24 month limi- | Harnish of this Division regarding the application of the 


Yours ges 
- Brian, Emeweln 


biiach i. Le 
Letter from Dept. of Finance, N 
Dear Exxx] 
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Income Tax Act to your client, [xxx]. 
Based on our Lee eadiceaa of the facts a. 


deemed dividend rules in subsections aeons and 84(4.1) of the 


with an historic eines capital for 
about [xxx] per share’ as ae referred | O7 
capital”). 2 


In [xxx] reorganize i it 

which generated in excess 0; xxx) (of. \ 
hand), and it now has fapital far i in exce: 
es 


snied a6 that - i 
tions of the paid-u 


idios Hd Dek the Ace a ted om he a : 
upon, I would anticipate that such an amend nt would be i 
cluded in a future technical bill. _ 


Yours sincerely, — 


Brian Ernewein ©  -. _ 
_ Director, Tax Fesislatibit Division; Tax Policy Braseh 


Related Provisions: 53(2)(a) — Reduction in ACB; 84(4) — Reduc- 
tion of paid-up capital; 89(3) — Simultaneous dividends; 128.1(3) — Ad- 
dition to PUC of corporation that previously became resident in Canada; 
131(4) —S. 84 does not apply to mutual fund corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-450R: Share for share exchange. 


(4.2) Deemed dividend on term preferred share — 
Where, at any time after November 16, 1978, the paid-up 
capital in respect of a term preferred share owned by a 
shareholder that is 


(a) a specified financial institution, or 


(b) a partnership or trust of which a specified financial 
institution or a person related to such an institution 
was a member or a beneficiary, 


was reduced otherwise than by way of a redemption, ac- 
quisition or cancellation of the share or of a transaction 
described in subsection (2) or (4.1), the amount received 
by the shareholder on the reduction of the paid-up capital 
in respect of the share shall be deemed to be a dividend 
received by the shareholder at that time unless the share 
was not acquired in the ordinary course of the business 
carried on by the shareholder. 
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Related Provisions: 89(3) — Simultaneous dividends; 131(4) — S. 84 
does not apply to mutual fund corporation; 248(13) — Interests in trusts or 
partnerships. 


(4.3) Deemed dividend on guaranteed share — 
Where at any time after 1987 the paid-up capital in re- 
spect of a share of the capital stock of a particular corpo- 
ration owned 


(a) by a shareholder that is another corporation to 
which subsection 112(2.2) or (2.4) would, if the par- 
ticular corporation were a taxable Canadian corpora- 
tion, apply to deny the deduction under subsection 
112(1) or (2) or 138(6) of a dividend received on the 
share, or 


(b) by a partnership or trust of which such other corpo- 
ration is a member or beneficiary, as the case may be, 


was reduced otherwise than by way of a redemption, ac- 
quisition or cancellation of the share or of a transaction 
described in subsection (2) or (4.1), the amount received 
by the shareholder on the reduction of the paid-up capital 
in respect of the share shall be deemed to be a dividend 
received by the shareholder at that time. 

Related Provisions: 89(3) — Simultaneous dividends; 131(4) — S. 84 


does not apply to mutual fund corporation; 248(13) — Interests in trusts or 
partnerships. 


(5) Amount distributed or paid where a share — 
Where 


(a) the amount of property distributed by a corporation 
or otherwise appropriated to or for the benefit of its 
shareholders as described in paragraph (2)(a), or 


(b) the amount paid by a corporation as described in 
paragraph (3)(a) or (4)(a), 
includes a share of the capital stock of the corporation, for 
the purposes of subsections (2) to (4) the following rules 
apply: 
(c) in computing the amount referred to in paragraph 
(a) at any time, the share shall be valued at an amount 
equal to its paid-up capital at that time, and 


(d) in computing the amount referred to in paragraph 
(b) at any time, the share shal! be valued at an amount 
equal to the amount by which the paid-up capital in 
respect of the class of shares to which it belongs has 
increased by virtue of its issue. 


Related Provisions: 51(3), 86(2.1) — Computation of paid-up capital 
after share exchange. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(6) Where subsec. (2) or (3) does not apply — Sub- 
section (2) or (3), as the case may be, is not applicable 


(a) in respect of any transaction or event, to the extent 
that subsection (1) is applicable in respect of that 
transaction or event; and 


(b) in respect of any purchase by a corporation of any 
of its shares in the open market, if the corporation ac- 
quired those shares in the manner in which shares 
would normally be purchased by any member of the 
public in the open market. 


(7) When dividend payable — A dividend that is 
deemed by this subsection or section 84.1, 128.1 or 212.1 
to have been paid at a particular time is deemed, for the 
purposes of this subdivision and sections 131 and 133, to 
have become payable at that time. 


Proposed Amendment — 84(7) 
Letter from Dept. of Finance, April 8, 2003: 


S. 84(7) 


Dear [xxx] 


Thank you for your letter of wshuaty a 2003 to a Harnish 
of this Division requesting that the phrase “deemed by this sub- 
section” in subsection 84(7) of the Income Tax Act be uvloces 
by the phrase “deemed by this section”. 


In particular, prior to an amendment in 1998, Sobeccnan: 84(7) of 
the Act referred to certain dividends. The 1998 amendment ad- 
ded a reference to section 128.1 and replaced the words “deemed 
by this section” with the words deemed as this subsection” 


note accompanying the amendment oe to divide a 
to have been paid under section $4 rather than under sub: ection 
84(7), which does not deem any dividen _ 


We agree that the reference to ‘ his su 
84(7) of the Act should be a reference to’ 
quently, we are prepared to reeomm SL 
amended to correct this deficiency and that t le é 
after February 23, 1998, which is the applica 
amendment. We would anticipate including | = 
change ina future —S ee of a 


Yours sincerely, — 


{Gerard co for] Bran rewein 
Director, Tax Legislation Division, Tax Policy 


Oars! 


Related Provisions: 
shareholder. 


History: Subsec. 84(7) amended by 1999, c. 22, s. 23, applicable after 
February 23, 1998. It formerly read: 


15(1) — Appropriation of property 


(7) A dividend that is deemed by this section or section 84.1 or 
212.1 to have been paid at a particular time shall be deemed, for the 
purposes of this subdivision and sections 131 and 133, to have be- 
come payable at that time. 


Subsec. 84(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
62(3), applicable with respect to dividends paid after 1988. Subsec. (7) 
formerly read: 


(7) A dividend that is deemed by this section or by section 212.1 to 
have been paid at a particular time shall be deemed, for the purposes 
of this subdivision, to have become payable at that time. 


(8) Where subsec. (3) does not apply — Subsection 
(3) does not apply to deem a dividend to have been re- 
ceived by a shareholder of a public corporation where the 
shareholder is an individual resident in Canada who deals 
at arm’s length with the corporation and the shares re- 
deemed, acquired or cancelled are prescribed shares of 
the capital stock of the corporation. 


Regulations: 6206 (prescribed shares —Class I shares of Reed 
Stenhouse). 


(9) Shares disposed of on redemptions, etc. — 
For greater certainty it is declared that where a share- 
holder of a corporation has disposed of a share of the cap- 
ital stock of the corporation as a result of the redemption, 
acquisition or cancellation of the share by the corporation, 
the shareholder shall, for the purposes of this Act, be 
deemed to have disposed of the share to the corporation. 
Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 


rations; IT-444R: Corporations — involuntary dissolutions; IT-484R2: 
Business investment losses. 


(10) Reduction of contributed surplus — For the 
purpose of paragraph (1)(c.3), there shall be deducted in 
determining at any time a corporation’s contributed sur- 
plus that arose after March 31, 1977 in any manner de- 
scribed in that paragraph the lesser of 


(a) the amount, if any, by which the amount of a divi- 
dend paid by the corporation at or before that time and 
after March 31, 1977 and when it was a public corpo- 
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ration exceeded its retained earnings immediately 
before the payment of the dividend, and 


(b) the amount of its contributed surplus immediately 
before the payment of the dividend referred to in para- 
graph (a) that arose after March 31, 1977. 


Related Provisions: 84(11)— Computation of contributed surplus; 
87(2)(y) — Amalgamations — contributed surplus. 


History: Subsec. 84(10) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 


62(4), applicable to the determination after July 13, 1990 of the contrib- 
uted surplus of a corporation. 


Interpretation Bulletins: IT-463R2: Paid-up capital. 


(11) Computation of contributed surplus — For the 
purpose of subparagraph (1)(c.3)(i), where the property 
acquired by the corporation (in this subsection referred to 
as the “acquiring corporation”) consists of shares (in this 
subsection referred to as the “subject shares’’) of any class 
of the capital stock of another corporation resident in 
Canada (in this subsection referred to as the “subject cor- 
poration”) and, immediately after the acquisition of the 
subject shares, the subject corporation would be con- 
nected (within the meaning that would be assigned by 
subsection 186(4) if the references in that subsection to 
“payer corporation” and “particular corporation” were 
read as “subject corporation” and “acquiring corpora- 
tion”, respectively) with the acquiring corporation, the 
contributed surplus of the acquiring corporation that arose 
on the acquisition of the subject shares shall be deemed to 
be the lesser of 


(a) the amount added to the contributed surplus of the 
acquiring corporation on the acquisition of the subject 
shares, and 


(b) the amount, if any, by which the paid-up capital in 
respect of the subject shares at the time of the acquisi- 
tion exceeded the fair market value of any considera- 
tion given by the acquiring corporation for the subject 
shares. 


Related Provisions: 84(10)— Reduction of contributed surplus; 
186(7) — Interpretation of “connected”. 


History: Subsec. 84(11) added by 1994, c. 21, subsec. 35(2), applicable 
to actions occurring after December 20, 1992. 


Interpretation Bulletins: IT-463R2: Paid-up capital. 


Definitions [s. 84]: “amount” — 248(1); “arm’s length’ — 251(1); 
“pank”, “business” — 248(1); “Canada” — 255; “class”, “class of 
shares” — 248(6); “connected” — 186(4), (7); “contributed surplus” — 


84(10), (11); “corporation” — 248(1), Interpretation Act 35(1); “divi- 
dend”, “insurance corporation” — 248(1); “month” — Interpretation Act 
28, 35(1); “non-resident” — 248(1); “paid-up capital’ — 89(1), 248(1); 
“payable” — 84(7), 89(3); “person”, “prescribed” — 248(1); “private cor- 


poration”, “public corporation” — 89(1), 248(1); “property” — 248(1); 
“received” — 248(7); “ “share’’, 
“shareholder”, “specified financial institution” — 248(1); “taxable Cana- 


dian corporation” — 89(1), 248(1); “taxable income” 
“term preferred share” — 248(1); “trust” — 104(1), 248(1), (3). 


84.1 (1) Non-arm’s length sale of shares — Where 
after May 22, 1985 a taxpayer resident in Canada (other 
than a corporation) disposes of shares that are capital pro- 
perty of the taxpayer (in this section referred to as the 
“subject shares’’) of any class of the capital stock of a cor- 
poration resident in Canada (in this section referred to as 
the “subject corporation”) to another corporation (in this 
section referred to as the “purchaser corporation”) with 
which the taxpayer does not deal at arm’s length and, im- 
mediately after the disposition, the subject corporation 
would be connected (within the meaning assigned by sub- 
section 186(4) if the references therein to “payer corpora- 
tion” and to “particular corporation” were read as “subject 
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corporation” and “purchaser corporation” respectively) 
with the purchaser corporation, 


(a) where shares (in this section referred to as the 
“new shares”) of the purchaser corporation have been 
issued as consideration for the subject shares, in com- 
puting the paid-up capital, at any particular time after 
the issue of the new shares, in respect of any particular 
class of shares of the capital stock of the purchaser 
corporation, there shall be deducted an amount deter- 
mined by the formula 


é 
(A-B) x= 


where 


A is the increase, if any, determined without refer- 
ence to this section as it applies to the acquisition 
of the subject shares, in the paid-up capital in re- 
spect of all shares of the capital stock of the pur- 
chaser corporation as a result of the issue of the 

_ new shares, 


B is the amount, if any, by which the greater of 
(i) the paid-up capital, immediately before the 
disposition, in respect of the subject shares, and 
(ii) subject to paragraphs (2)(a) and (a.1), the 
adjusted cost base to the taxpayer, immediately 
before the disposition, of the subject shares, 


exceeds the fair market value, immediately after 
the disposition, of any consideration (other than the 
new shares) received by the taxpayer from the pur- 
chaser corporation for the subject shares, and 


C is the increase, if any, determined without refer- 
ence to this section as it applies to the acquisition 
of the subject shares, in the paid-up capital in re- 
spect of the particular class of shares as a result of 
the issue of the new shares; and 


(b) for the purposes of this Act, a dividend shall be 
deemed to be paid to the taxpayer by the purchaser 
corporation and received by the taxpayer from the pur- 
chaser corporation at the time of the disposition in an 
amount determined by the formula 


(A + D)-(E+F) 
where 


A is the increase, if any, determined without refer- 
ence to this section as it applies to the acquisition 
of the subject shares, in the paid-up capital in re- 
spect of all shares of the capital stock of the pur- 
chaser corporation as a result of the issue of the 
new shares, 


D is the fair market value, immediately after the dis- 
position, of any consideration (other than the new 
shares) received by the taxpayer from the pur- 
chaser corporation for the subject shares, 


E is the greater of 


(i) the paid-up capital, immediately before the 
disposition, in respect of the subject shares, and 
(ii) subject to paragraphs (2)(a) and (a.1), the 
adjusted cost base to the taxpayer, immediately 
before the disposition, of the subject shares, and 


F is the total of all amounts each of which is an 
amount required to be deducted by the purchaser 
corporation under paragraph (a) in computing the 
paid-up capital in respect of any class of shares of 
its capital stock by virtue of the acquisition of the 
subject shares. 


S. 84.1(2)(a.1)(i)(C) 


Related Provisions: 53(2)(a)(iii), 53(2)(p) — Reductions in adjusted 
cost base; 54“proceeds of disposition”(k) — Exclusion of deemed divi- 
dend from proceeds; 84(7) — When dividend payable; 84.1(2) — Non- 
arm’s length sale of shares; 85(2.1) — Alternative reduction in paid-up 
capital of new shares; 89(1) — Definitions; 186(7) — Interpretation of 
“connected”; 212.1 — Similar rule for non-residents; 257 — Formula 
amounts cannot calculate to less than zero. 


History: That portion of para. 84.1(1)(b) preceding the formula amended 
by 1994, c. 7, Sch, II (1991, c. 49), subsec. 63(1), to add “‘and received by 
the taxpayer from the purchaser corporation”, applicable to dispositions 
occurring after May 22, 1985. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-489R: Non-arm’s length sale of shares to a 
corporation. 


Information Circulars: 88-2 Supplement, paras. 4, 9: General anti- 
avoidance rule — section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests 
in capital properties through rollovers and winding-up (“butterfly”); ATR- 
32: Rollover of fixed assets from Opco into Holdco; ATR-35: Partitioning 
of assets to get specific ownership — “butterfly”; ATR-36: Estate freeze; 
ATR-42: Transfer of shares; ATR-55: Amalgamation followed by sale of 
shares; ATR-57: Transfer of property for estate planning purposes. 


(2) Idem — For the purposes of this section, 


(a) where a share disposed of by a taxpayer was ac- 
quired by a taxpayer before 1972, the adjusted cost 
base to the taxpayer of the share at any time shall be 
deemed to be the total of 


(1) the amount that would be its adjusted cost base 
to the taxpayer if the Income Tax Application Rules 
were read without reference to subsections 26(3) 
and (7) of that Act, and 


(ii) the total of all amounts each of which is an 
amount received by the taxpayer after 1971 and 
before that time as a dividend on the share and in 
respect of which the corporation that paid the divi- 
dend has made an election under subsection 83(1); 


(a.1) where a share disposed of by a taxpayer was ac- 
quired by the taxpayer after 1971 from a person with 
whom the taxpayer was not dealing at arm’s length, 
was a Share substituted for such a share or was a share 
substituted for a share owned by the taxpayer at the 
end of 1971, the adjusted cost base to the taxpayer of 
the share at any time shall be deemed to be the 
amount, if any, by which its adjusted cost base to the 
taxpayer, otherwise determined, exceeds the total of 


(1) where the share or a share for which the share 
was substituted was owned at the end of 1971 by 
the taxpayer or a person with whom the taxpayer 
did not deal at arm’s length, the amount in respect 
of that share equal to the amount, if any, by which 


(A) the fair market value of the share or the 
share for which it was substituted, as the case 
may be, on valuation day (within the meaning 
assigned by section 24 of the Income Tax Appli- 
cation Rules) 


exceeds the total of 


(B) the actual cost (within the meaning assigned 
by subsection 26(13) of that Act) of the share or 
the share for which it was substituted, as the 
case may be, on January 1, 1972, to the tax- 
payer or the person with whom the taxpayer did 
not deal at arm’s length, and 


(C) the total of all amounts each of which is an 
amount received by the taxpayer or the person 
with whom the taxpayer did not deal at arm’s 
length after 1971 and before that time as a divi- 
dend on the share or the share for which it was 
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substituted and in respect of which the corpora- 
tion that paid the dividend has made an election 
under subsection 83(1), and 


(ii) the total of all amounts each of which is an 
amount determined after 1984 under subparagraph 
40(1)(a)(i) in respect of a previous disposition of 
the share or a share for which the share was substi- 
tuted (or such lesser amount as is established by 
the taxpayer to be the amount in respect of which a 
deduction under section 110.6 was claimed) by the 
taxpayer or an individual with whom the taxpayer 
did not deal at arm’s length; 


(a.2) [Repealed] 


(b) in respect of any disposition described in subsec- 
tion (1) by a taxpayer of shares of the capital stock of 
a subject corporation to a purchaser corporation, the 
taxpayer shall, for greater certainty, be deemed not to 
deal at arm’s length with the purchaser corporation if 
the taxpayer 


(1) was, immediately before the disposition, one of 
a group of fewer than 6 persons that controlled the 
subject corporation, and 


(i1) was, immediately after the disposition, one of a 
group of fewer than 6 persons that controlled the 
purchaser corporation, each member of which was 
a member of the group referred to in subparagraph 
(i); and 

(c) [Repealed] 


(d) a trust and a beneficiary of the trust or a person 
related to a beneficiary of the trust shall be deemed not 
to deal with each other at arm’s length. 


(e) [Repealed] 


Related Provisions: 84.1(2.01) — Rules for 84.1(2)(a.1); 84.1(2.1) — 
Where capital gains reserve claimed; 84.1(2.2) — Rules for 84.1(2)(b); 
256(6), (6.1) — Meaning of “controlled”. 


History: Paras. 84.1(2)(a.2), (c) and (e) repealed by 1998, c. 19, subsecs. 
115(1) to (3), the repeal of para. (a.2) applicable to 1994 et seg. and the 
repeal of paras. (c) and (e) in force on June 18, 1998. The paras. formerly 
read: 


(a.2) for the purposes of paragraph (a.1), where a corporation (in 
this paragraph referred to as the “issuing corporation’’) issues previ- 
ously unissued shares of a class of its capital stock (in this para- 
graph referred to as the “new shares”) to a taxpayer, the taxpayer 
and the issuing corporation shall be deemed not to have been deal- 
ing with each other at arm’s length at the time the new shares were 
acquired by the taxpayer; 


(c) for the purposes of determining whether or not a taxpayer re- 
ferred to in paragraph (b) was a member of a group of fewer than 6 
persons that controlled a corporation at any time, any shares of the 
capital stock of that corporation owned at that time by 


(i) the taxpayer’s child (within the meaning assigned by subsec- 
tion 70(10)), who is under 18 years of age, or the taxpayer’s 
spouse, 


(i1) a trust of which the taxpayer, a person described in subpara- 
graph (i) or a corporation described in subparagraph (ili), is a 
beneficiary, or 

(iii) a corporation controlled by the taxpayer, by a person de- 


scribed in subparagraph (i), by a trust described in subparagraph 
(ii) or by any combination thereof 


shali be deemed to be owned at that time by the taxpayer and not by 
the person who actually owned the shares at that time; 


(e) for the purpose of paragraph (b), 


(1) a group of persons in respect of a corporation means any 2 or 
more persons each of whom owns shares of the capital stock of 
the corporation, 
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(ii) a corporation that is controlled by one or more members of 
a particular group of persons in respect of that corporation shall 
be considered to be controlled by that group of persons, and 


(iii).a corporation may be controlled by.a person or a particular 
group of persons notwithstanding that the corporation is also 
controlled or deemed to be controlled by another person or 
group of persons. 
Para. 84.1(2)(e) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 34, appli- 
cable to dispositions occurring after December 20, 1991. 
Subparas. 84.1(2)(c)(i) to (i11) substituted, para. (d) added, by 1994, c. 7, 
Sch. II (1991, c. 49), subsecs. 63(2), (3), applicable to dispositions occur- 
ring after July 13, 1990. Subparas. (i) to (iii) formerly read: 
(i) the taxpayer’s spouse, 
(ii) an inter vivos trust of which the taxpayer, the spouse, a corpora- 
tion described in subparagraph (iii) or any combination thereof is a 
beneficiary, or 
(iii) a corporation controlled by the taxpayer, the spouse, a trust de- 
scribed in subparagraph (ii) or any combination thereof 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-489R: Non-arm’s. length sale of shares to a 
corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-55: Amalga- 
mation followed by sale of shares. 


(2.01) Rules for para. 84.1(2)(a.1) — For the purpose 
of paragraph (2)(a.1), 


(a) where at any time a corporation issues a share of 
its capital stock to a taxpayer, the taxpayer and the 
corporation are deemed not to be dealing with each | 
other at arm’s length at that time; 


(b) where a taxpayer is .deemed by paragraph 
110.6(19)(a) to have reacquired a’'share, the taxpayer 
is deemed to have acquired the share at the beginning 
of February 23, 1994 from a person. with whom the 
taxpayer was not dealing at arm’s length; and 


(c) where a share owned by a particular person, or a 
share substituted for that share, has by one or more 
transactions or events between persons not dealing at 
arm’s length become vested in another person, the par- 
ticular person and the other person are deemed. at all 
times not to be dealing at arm’s length with each other 
whether or not the particular person and the other per- 
son coexisted. 

History: Subsec. 84.1(2.01) added by 1998, c. 19, subsec. 115(4), appli- 

cable to 1994 et seq., except that para. 84.1(2.01)(c) is applicable in re- 


spect of the determination of the adjusted cost base of a share after June 
20, 1996. 


(2.1) Idem—For the purposes of subparagraph 
(2)(a.1)Gi), where the taxpayer or an individual with 
whom the taxpayer did not deal at arm’s length (in this 
subsection referred to as the “transferor”) disposes of a 
share in a taxation year and claims an amount under,sub- 
paragraph 40(1)(a)(iii) in computing the gain. for the year 
from the disposition, the amount in respect of which a de- 
duction under section) 110.6 was claimed in respect of the 
transferor’s gain from the disposition shall be deemed to 
be equal to the lesser of 


(a) the total of 


(i) the amount claimed under | subparagraph 
40(1)(a)(aii) by the transferor for the year in respect 
of the disposition, and | 


(11) twice the amount deducted under section 110.6 
in.computing the taxable income of the transferor 
for the year in respect of the taxable capital gain 
from the disposition, and 


(b) twice the maximum amount that could have been 
deducted under section 110.6 in computing the taxable 
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income of the transferor for the year in respect of the 
taxable capital gain from the disposition if 


(i) no amount had been claimed by the transferor 
under subparagraph 40(1)(a)(iii) in computing the 
gain for the year from the disposition, and 


(11) all amounts deducted under section 110.6 in 
computing the taxable income of the transferor for 
the year in respect of taxable capital gains from 
dispositions of property to which this subsection 
does not apply were deducted before determining 
the maximum amount that could have been de- 
ducted under section 110.6 in respect of the taxable 
capital gain from the disposition, 


and, for the purposes of subparagraph (11), '/2 of the 
total of all amounts determined under this subsection 
for the year in respect of other property disposed of 
before the disposition of the share shall be deemed to 
have been deducted under section 110.6 in computing 
the taxable income of the transferor for the year in re- 
spect of the taxable capital gain from the disposition 
of property to which this subsection does not apply, 


and, for the purposes of this subsection, where more than 
one share to which this subsection applies is disposed of 
in the year, each such share shall be deemed to have been 
separately disposed of in the order designated by the tax- 
payer in the taxpayer’s return of income under this Part 
for the year. 

History: Subsec. 84:1(2.1) amended by 2001, c. 17, s. 61, to replace ref- 
erences to the expression ““/3 of” with references to the word “twice” and 
to replace the reference to the fraction ‘“/4” with a reference to the fraction 
“/””, applicable to taxation years that end after February 27, 2000 except 
that, for a taxation year of a taxpayer that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, the references to the word “twice” shall be read as refer- 
ences to the expression “the fraction that is the reciprocal of the fraction in 
para, 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the 
year multiplied by” and the reference to the fraction “'/2” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that 
applies to the taxpayer for the year. 


Subsec. 84.1(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(4), 
applicable to dispositions occurring after July 13, 1990. 


(2.2) Rules for para. 84.1(2)(b) — For the purpose of 
paragraph (2)(b), 
(a) in determining whether or. not a taxpayer referred 
to in that paragraph was a member of a group of fewer 
than 6 persons that controlled a corporation at any 
time, any shares of the capital stock of that corporation 
owned at that time by 


(i) the taxpayer’s child (as defined in subsection 
70(10)), who is under 18 years of age, or the tax- 
payer’s spouse or common-law partner, 


(ii) a trust of which the taxpayer, a person de- 
scribed in subparagraph (i) or a corporation de- 
scribed in subparagraph (ii1), is a beneficiary, or 


(iii) a corporation controlled by the taxpayer, by a 
person described in subparagraph (i) or (1) or by 
any combination of those persons or trusts 


are deemed to be owned at that time by the taxpayer 
and not by the person who actually owned the shares 
at that time; 


(b) a group of persons in respect of a corporation 
means any 2 or more persons each of whom owns 
shares of the capital stock of the corporation; 


(c) a corporation that is controlled by one or more 
members of a particular group of persons in respect of 


S. 84.2(1)(a)) 


that corporation is considered to be controlled by that 
group of persons; and 


(d) a corporation may be controlled by a person or a 
particular group of persons even though the corpora- 
tion is also controlled or deemed to be controlled by 
another person or group of persons. 


Related Provisions: 256(6), (6.1) — Extended 
“controlled”. 


History: Subsec. 84.1(2.2) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner’, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 84.1(2.2) added by 1998, c. 19, subsec. 115(5), in force on June 
18, 1998. 


meaning of 


(3) Addition to paid-up capital — In computing the 
paid-up capital at any time after May 22, 1985 in respect 
of any class of shares of the capital stock of a corporation, 
there shall be added an amount equal to the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or (4.1) to 
be a dividend on shares of the class paidafter May 
22, 1985 and before that time by the corporation 


exceeds 


(11) the total of such dividends that would be deter- 
mined under subparagraph (1) if this Act were read 
without reference to paragraph (1)(a), and 


(b) the total of all amounts required by paragraph 
(1)(a) to be deducted in computing the paid-up capital 
in respect of that class of shares after May 22, 1985 
and before that time. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-489R: Non-arm’s length sale of shares to a 
corporation. 


Selected Cases: Olsen v. R., [2002] 2 C.T.C. 64 (FCA); rev’ g [2000] 3 
C.T.C. 2299 (TCC) (Reference to subsec. 186(4) includes definition in 
186(2)); Juliar vy. Canada (A. G.), [2001] 4 C.T.C. 45 (Ont CA); aff'g 
[2000] 2 C.T.C. 464 (Ont SCJ); leave to appeal to SCC refused (2001), 
272 N.R. 196 (note) (Rectification allowed where obvious that taxpayer 
would not have proceeded in manner chosen); Hickman y. R., [2000] 4 
C.T.C. 2557 (TCC) (Related group does not deal at arm’s length; provi- 
sion applied). 


Definitions [s. 84.1]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “arm’s length” — 84.1(2)(b), (d), 84.1(2.01)(a), (c), 251(1); 
“child” — 70(10), 252(1); “class of shares” — 248(6); “common-law part- 
ner” — 248(1); “connected” — 186(4), (7); “control” — 84.1(2.2)(c), (d); 
“controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “group” — 84.1(2.2)(a), (b); “individual” — 
248(1); “new shares” — 84.1(1)(a); “paid-up capital” — 84.1(3), 89(1), 
248(1); “person” — 248(1); “private corporation” — 89(1), 248(1); “pur- 
chaser corporation” — 84.1(1); “resident in Canada” — 94(3)(a)(vii), 250; 
“share” — 248(1); “subject corporation”, “subject shares” — 84.1(1); 
“taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “trust” —.104(1), 248(1), (3). 


84.2 (1) Computation of paid-up capital in respect 
of particular class of shares — In computing the 
paid-up capital in respect of any particular class of shares 
of the capital stock of a corporation at any particular time 
after March 31, 1977, 


(a) there shall be deducted that proportion of the 
amount, if any, by which the paid-up capital in respect 
of all of the issued shares of the capital stock of the 
corporation on April |, 1977, determined without ref- 
erence to this section, exceeds the greater of 


(i) the amount that the paid-up capital limit of the 
corporation would have been on March 31, 1977 if 
paragraph 89(1)(d) of the Income Tax Act, chapter 
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148 of the Revised Statutes of Canada, 1952, as it 
read at that date, were read without reference to 
clause 89(1)(d)(iv.1)(F) of that Act and without 
reference to all subparagraphs of paragraph 
89(1)(d) of that Act except subparagraphs 
89(1)(d)(iv.1) and (vii) of that Act, and 
(ii) the paid-up capital limit of the corporation on 
March 31, 1977, 
that the paid-up capital on April 1, 1977, determined 
without reference to this section, in respect of the par- 
ticular class of shares is of the paid-up capital on April 
1, 1977, determined without reference to this section, 
in respect of all of the issued and outstanding shares of 
the capital stock of the corporation; and 


(b) there shall be added an amount equal to the lesser 
of 


(1) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3) or (4) to be 
a dividend on shares of the particular class paid 
by the corporation after March 31, 1977 and 
before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(11) the amount required by paragraph (a) to be de- 
ducted in computing the paid-up capital of shares 
of the particular class. 

Related Provisions: 84.1 — Non-arm’s length sale of shares. 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Debt deficiency — In computing, after March 31, 
1977, the adjusted cost base to an individual of a debt that 
was owing to the individual by a corporation on March 
31, 1977, there shall be deducted the amount of any divi- 
dend that would have been deemed to have been received 
by the individual on that day if the corporation had paid 
the debt in full on that day. 


Related Provisions: 53(2)(p)— Deduction from ACB; 84.2(3) — 
Where debt converted to shares. 


(3) Idem — Where, after March 31, 1977 and before 
1979, any debt referred to in subsection (2) owing by a 
corporation and held by an individual on March 31, 1977 
and continuously after that date until conversion, is con- 
verted into shares of a particular class of the capital stock 
of the corporation, 


(a) subsection (2) shall not apply in respect of the 
debt; and 


(b) in computing the paid-up capital in respect of the 
shares of the particular class at any particular time af- 
ter the conversion, 


(1) there shall be deducted the amount by which the 
adjusted cost base to the taxpayer of the debt 
would, but for paragraph (a), have been reduced by 
virtue of subsection (2), and 


(ii) there shall be added an amount equal to the 
lesser of 


(A) the amount, if any, by which 
(1) the total of all amounts deemed by sub- 
section 84(3), (4) or (4.1) to be a dividend 
on shares of the particular class paid by the 


corporation after the conversion and before 
the particular time, 


Income Tax Act, Part I, Division B 


exceeds 


(II) the total that would be determined under 
subclause (1) if this Act were read without 
reference to subparagraph (i), and 


(B) the amount required by subparagraph (i) to 
be deducted in computing the paid-up capital of 
shares of the particular class. 


Definitions [s. 84.2]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “class of shares” — 248(6); “corporation” — 248(1), /nterpreta- 
tion Act 35(1); “dividend” — 248(1); “paid-up capital’ — 89(1), 248(1); 
“share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


85. (1) Transfer of property to corporation by 
shareholders [rollover] — Where a taxpayer has, in a 
taxation year, disposed of any of the taxpayer’s property 
that was eligible property to a taxable Canadian corpora- 
tion for consideration that includes shares of the capital 
stock of the corporation, if the taxpayer and the corpora- 
tion have jointly elected in prescribed form and in accor- 
dance with subsection (6), the following rules apply: 


(a) the amount that the taxpayer and the corporation 
have agreed on in their election in respect of the pro- 
perty shall be deemed to be the taxpayer’s proceeds of 
disposition of the property and the corporation’s cost 
of the property; 


(b) subject to paragraph (c), where the amount that the ~ 
taxpayer and the corporation have agreed on in their 
election in respect of the property is less than the fair 
market value, at the time of the disposition, of the con- 
sideration therefor (other than any shares of the capital 
stock of the corporation or a right to receive any such 
shares) received by the taxpayer, the amount so agreed 
on shall, irrespective of the amount actually so agreed 
on by them, be deemed to be an amount equal to that 
fair market value; 


(c) where the amount that the taxpayer and the corpo- 
ration have agreed on in their election in respect of the 
property is greater than the fair market value, at the 
time of the disposition, of the property so disposed of, 
the amount so agreed on shall, irrespective of the 
amount actually so agreed on, be deemed to be an 
amount equal to that fair market value; 


(c.1) where the property was inventory, capital. pro- 
perty (other than depreciable property of a prescribed 
class), a NISA Fund No. 2 or a property that is eligible 
property because of paragraph (1.1)(g) or (g.1), and 
the amount that the taxpayer and corporation have 
agreed on in their election in respect of the property is 
less than the lesser of 


(i) the fair market value of the property at the time 
of the disposition, and 


(11) the cost amount to the taxpayer of the property 
at the time of the disposition, 


the amount so agreed on shall, irrespective of the 
amount actually so agreed on by them, be deemed to 
be an amount equal to the lesser of the amounts de- 
scribed in subparagraphs (1) and (11); 


(c.2) subject to paragraphs (b) and (c) and notwith- 
standing paragraph (c.1), where the taxpayer carries 
on a farming business the income from which is com- 
puted in accordance with the cash method and the pro- 
perty was inventory owned in connection with that 
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business immediately before the particular time the 
property was disposed of to the corporation, 


(i) the amount that the taxpayer and the corporation 
agreed on in their election in respect of inventory 
purchased by the taxpayer shall be deemed to be 
equal to the amount determined by the formula 


(AxG}+D 
where 


A is the amount that would be included because of 
paragraph 28(1)(c) in computing the taxpayer’s 
income for the taxpayer’s last taxation year be- 
ginning before the particular time if that year 
had ended immediately before the particular 
time, 

B is the value (determined in accordance with 
subsection 28(1.2)) to the taxpayer immediately 
before the particular time of the purchased in- 
ventory in respect of which the election 1s 
made, 


C is the value (determined in accordance with 
subsection 28(1.2)) of all of the inventory pur- 
chased by the taxpayer that was owned by the 
taxpayer in connection with that business im- 
mediately before the particular time, and 


D is such additional amount as the taxpayer and 
the corporation designate in respect of the 
property, 

(11) for the purpose of subparagraph 28(1)(a)(i), the 

disposition of the property and the receipt of pro- 

ceeds of disposition therefor shall be deemed to 
have occurred .at the particular time and in the 
course of carrying on the business, and 


- (iii) where the property is owned by the corpora- 
tion in connection with a farming business and the 
income from that business is computed in accor- 
dance with the cash method, for the purposes of 
section 28, 


(A) an amount equal to the cost to the corpora- 
tion of the property shall be deemed to have 
been paid by the corporation, and 


(B) the corporation shall be deemed to have 
purchased the property for an amount equal to 
that cost, 


at the particular time and in the course of carrying 
on that business; 
(d) where the property was eligible capital property in 
respect of a business of the taxpayer and the amount 
that, but for this paragraph, would be the proceeds of 
disposition of the property is less than the least of 


(i) 44 of the taxpayer’s cumulative eligible capital 
in respect of the business immediately before the 
disposition, 

(ii) the cost to the taxpayer of the property, and 


(iii) the fair market value of the property at the 
time of the disposition, 


the amount agreed on by the taxpayer and the corpora- 
tion in their election in respect of the property shall, 
irrespective of the amount actually so agreed on by 
them, be deemed to be the least of the amounts de- 
scribed in subparagraphs (i) to (iil): 

(d.1) for the purpose of determining after the time of 
the disposition the amount to be included under para- 


graph 14(1)(b) in computing the corporation’s income, 
there shall be added to the amount otherwise deter- 
mined for Q in the definition “cumulative eligible cap- 
ital” in subsection 14(5) the amount determined by the 
formula 


[a8] 20-8 


where 


A is the amount, 1f any, determined for Q in that defi- 
nition in respect of the taxpayer’s business imme- 
diately before the time of the disposition, 


Proposed Amendment — 85(1)(d. 1) before 
B 


d 1) fer che purpose of determining after the time of 
the disposition the amount to be included under para- 
graph 14(1)(b) in computing the corporation’s in- 
come, there shall be added to the amount otherwise 
determined for C in the formula in that paragraph the 
amount determined by the formula 


1/2 x [(A x B/C) — 2(D - E)] 

where | : / 

A is the amount, if any, determined for Q in the def- 

_ inition “cumulative eligible capital” in subsection 

_ 14(5) in respect of the taxpayer’s business imme- 

_ diately before the time of the disposition. 
Application: The February 27, 2004 draft legislation, subsec. 33(1), 
will amend the portion of para. 85(1)(d.1) before the description of B to 


read as above, applicable in respect of Ene that occur after De- 
cember 20, 2002. 


Technical Notes: See under 85(1)(d. eG 12) below. 


B is the fair market value immediately before that 
time of the eligible capital property disposed of to 
the corporation by the taxpayer, 


C is the fair market value immediately before that 
time of all eligible capital property of the taxpayer 
in respect of the business, 


D is the amount, if any, that would be included under 
subsection 14(1) in computing the taxpayer’s in- 
come as a result of the disposition if the values de- 
termined for C and D in paragraph 14(1)(b) were 
zero, and 


E is the amount, if any, that would be included under 
subsection 14(1) in computing the taxpayer’s in- 
come as a result of the disposition if the value de- 
termined for D in paragraph 14(1)(b) were zero; 


Proposed Addition — 85(1)(d.11), (d.12) 


(d.11) for the purpose of determining after the time 
of the disposition (referred to in this paragraph and 
in paragraph (d.12) as the “disposition time”) the 
amount to be included under paragraph 14(1)(a) or 
(b) in computing the corporation’s income, there 
shall be added to the amount otherwise determined 
for each of A and F in the definition “cumulative eli- 
gible capital” in subsection 14(5) the amount, if any, 
determined by the formula 


A x~B/C 
where 


A is the amount, if any, that would be determined 
for F in that definition in respect of the taxpayer’s 
business at the beginning of the taxpayer’s fol- 
lowing taxation year if the taxpayer’s taxation 
year that includes the disposition time had ended 
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immediately after the disposition time, and if, in 
respect of the disposition, this Act were read 
without reference to paragraph (d.12), 


B is the fair market value immediately before the 
disposition time of the eligible capital property 
disposed of to the corporation by the taxpayer, 
and 


C is the fair market value immediately before the 
disposition time of all eligible capital property of 
the taxpayer in respect of the business; 


(d.12) for the purpose of determining after the dispo- 
sition time the amount to be included under para- 
graph 14(1)(a) or (b) in computing the taxpayer’s in- 
come, the amount, if any, determined by the formula 
in paragraph (d.11) in respect of the disposition is to 
be deducted from each of the amounts otherwise 
determined 


(1) by subparagraph 14(1)(a)(ai), and 


(ii) for variable B in the formula in paragraph 
14(1)(b); 


Application: The February 27, 2004 draft legislation, subsec. 33(2), 
will add paras. 85(1)(d.11) and (d.12), applicable in respect of disposi- 
tions that occur after December 20, 2002. 


Technical Notes: Subsection 85(1) provides a tax deferral 
for the transfer of various types of property by a taxpayer to a 
taxable Canadian corporation for consideration that includes 
shares of the corporation’s capital stock. In general, tax defer- 
ral may be achieved if the taxpayer and the corporation jointly 
elect that the proceeds of disposition of the taxpayer and the 
eligible capital expenditure of, or cost to, the corporation are 
deemed to be less than the fair market value of the property 
transferred. 


Paragraph 85(1)(d.1) generally reduces, for the corporation that 
has acquired an eligible capital property (ECP), the gain that 
would be included in income under paragraph 14(1)(b) of the 
Act on a subsequent disposition of the property. Paragraph 
85(1)(d.1) adjusts the gain, in order to take into account the 
1988 change of the rate of income inclusion and expenditure 
deductibility from 1/2 to 3/4, by adjusting the calculation of 
variable Q in the definition “cumulative eligible capital” in 
subsection 14(5) of the Act. Variable Q generally represents, 
for the period prior to the taxpayer’s “adjustment time”, the 
difference between ECP deductions claimed under paragraph 
20(1)(b) of the Act and the total of recapture and gains from 
prior dispositions of eligible capital property by the taxpayer. 
Paragraph 85(1)(d.1) adjusts variable Q only for the purposes 
of calculating the amount to be included in a corporation’s in- 
come under paragraph 14(1)(b), but not for the purpose of cal- 
culating the corporation’s cumulative eligible capital balance 
for other purposes, such as the claiming of ECP deductions. 
Specifically, the adjustment of variable Q adjusts the value of 
variables A, B and C in the formula in paragraph 14(1)(b). 
Variables A and B are affected indirectly, since variable Q af- 
fects variable F in the calculation of the cumulative eligible 
capital balance. 


Paragraph 85(1)(d.1) is amended concurrently with the addition 
of new paragraph 85(1)(d.11). New paragraph 85(1)(d.11) gen- 
erally applies to ensure that an amount that would have been 
recaptured ECP deductions to the taxpayer under subsection 
14(1), if the taxpayer had disposed of the eligible capital pro- 
perty for an amount greater than the taxpayer’s cumulative eli- 
gible capital at the time of the disposition, is subject to recap- 
ture in the hands of the corporation upon a subsequent sale of 
the property. This result is achieved by adding an allocation of 
the potential recapture to the taxpayer (i.e., variable F of the 
taxpayer) simultaneously to the corporation’s eligible capital 
expenditures and aggregate ECP deductions (i.e., variables A 
and F respectively in the definition “cumulative eligible capi- 
tal” of the corporation). This adjustment applies only for the 
purpose of calculating the amount to be included in income of 


Income Tax Act, Part I, Division B 


the corporation under subsection 14(1) upon the subsequent 
disposition of eligible capital property. In this regard, variable 
F of the taxpayer is determined at the beginning of the tax- 
payer’s following taxation year if the taxpayer’s taxation year 
that included the "transfer had ended immediately after the dis- 
position time, determined without reference to new paragraph 
(d.12). Variable F of the taxpayer is apportioned to the corpora- 
tion in the same proportion as the fair market value of the pro- 
perty transferred is to the fair market value of total eligible cap- 
ital property of the taxpayer immediately before the transfer. 


Because new paragraph 85(1)(d.11) now accommodates varia- 
ble F of the corporation, paragraph 85(1)(d.1) is amended to 
add 1/2 of the taxpayer’s variable Q amount directly to the cor- 
poration’s variable C amount in paragraph 14(1)(b), rather than 
adjusting variable Q of the corporation (and thus variable F as 
well). 


New paragraph 85(1)(d.12) is added, concurrently with new 
paragraph 85(1)(d.11), to ensure that a subsequent disposition 
of other ECP by the taxpayer does not result in recapture of 
depreciation under paragraph 14(1)(a) when the resulting gain 
from that disposition should have been taxed at a lower rate 
under paragraph 14(1)(b). This could happen, for instance, if 
the taxpayer were to defer all of the recapture to the corpora- 
tion, such that the taxpayer’s cumulative eligible capital bal- 
ance at the end of the taxation year that includes the rollover is 
nil. In this case, if in the next taxation year the taxpayer were to 
make another disposition of ECP, paragraph 85(1)(d.12) would 
reduce to nil the amounts that would be determined for the tax- 
payer by subparagraph 14(1)(a) and variable B of paragraph 
14(1)(b). 
Example of 85(1)(d.1) and (d./11) 


Mr. X purchased an eligible capital property in 1984 (when 
the income inclusion rate for eligible capital property was 
one half) at a cost of $300,000. This was the first and only 
eligible capital property held in respect of his business. Mr. 
X claimed deductions of $40,650 under paragraph 20(1)(b) 
of the Act before his “adjustment time” (in the case of Mr. 
X, January 1, 1988), and of $11,482 subsequent to that 
time. Mr. X now transfers the property to a corporation in 
circumstances to which subsection 85(1) applies. Immedi- 
ately before the time of the transfer, the fair market value of 
the property is $500,000. Mr. X and the corporation agree 
that the proceeds of disposition to Mr. X will be $203,391, 
which is 4/3 of the cumulative eligible capital balance of 
$152,543. The balance is calculated as follows: 
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Eligible capital expenditure _ $300,000 
Rate applicable in 1984 50% 
: 150,000 
Depreciation before 1988 <40,650> 
Cumulative eligible capital at ad- A 
justment time a: _ 109,350 
“C” amount: 3/2 of 109,350 » 164,025 
“D” amount: depreciation before _40, 650 
1988 UG JE) 
“P” amount: depreciation after “<11,482> 
1987 un 
a OX, amount: depreciation before e -<40,650> 
1988 ag 
Cumulative eligible capital of Mr. X $152,543 


Upon the subsequent sale of the property by the corpora- 
tion for actual proceeds of disposition of $500,000, the 
amount included in the corporation’s income under subsec: 
tion 14(1) is calculated as follows: 


Agreed amount of eligible capital expenditure - iu "$203,391 
(4/3 of $152,543) ad 
Eligible capital expenditure rate ? # ~ 75% 
“A” amount in cumulative eligible capi. 
tal balance of corporation se ‘152 aldose. 
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141 \a) artes ll val patoetiiiss 
Proceeds” eae: ~ $500,00 


ie ppeleatl, Me ay Ge 754 


“<p fe Dipilnt | in Emit nive og 
_ gible capital balance w Ok 


Excess 


for, conan fei b 
85(1)(d.11) nnbe 650 ee a | 


Pose ee ae ie / 
cre A C "amount: amoun 


pene. 


(e) where the property was depreciable property of a 
prescribed class of the taxpayer and the amount that, 
but for this paragraph, would be the proceeds of dispo- 
sition thereof is less than the least of 


(i) the undepreciated capital cost to the taxpayer of 
all property of that class immediately before the 
disposition, 

(11) the cost to the taxpayer of the property, and 


(111) the fair market value of the property at the 
time of the disposition, 


the amount agreed on by the taxpayer and the corpora- 
tion in their election in respect of the property shall, 
irrespective of the amount actually so agreed on by 
them, be deemed to be the least of the amounts de- 
scribed in subparagraphs (1) to (111); 

(e.1) where two or more properties, each of which is a 
property described in paragraph (d) or each of which 
is a property described in paragraph (e), are disposed 
of at the same time, paragraph (d) or (e), as the case 
may be, applies as if each property so disposed of had 
been separately disposed of in the order designated by 
the taxpayer before the time referred to in subsection 
(6) for the filing of an election in respect of those 
properties or, if the taxpayer does not so designate any 
such order, in the order designated by the Minister; 


(e.2) where the fair market value of the property im- 
mediately before the disposition exceeds the greater of 


(i) the fair market value, immediately after the dis- 
position, of the consideration received by the tax- 
payer for the property disposed of by the taxpayer, 
and 


(ii) the amount that the taxpayer and the corpora- 
tion have agreed on in their election in respect of 
the property, determined without reference to this 
paragraph, 
and it is reasonable to regard any part of the excess as 
a benefit that the taxpayer desired to have conferred 
on a person related to the taxpayer (other than a corpo- 
ration that was a wholly owned corporation of the tax- 
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payer immediately after the disposition), the amount 
that the taxpayer and the corporation agreed on in their 
election in respect of the property shall, regardless of 
the amount actually so agreed on by them, be deemed 
(except for the purposes of paragraphs (g) and (h)) to 
be an amount equal to the total of the amount referred 
to in subparagraph (ii) and that part of the excess; 


(e.3) where, under any of paragraphs (c.1), (d) and (e), 
the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property 
(in this paragraph referred to as “the elected amount’) 
would be deemed to be an amount that is greater or 
less than the amount that would be deemed, subject to 
paragraph (c), to be the elected amount under para- 
graph (b), the elected amount shall be deemed to be 
the greater of 


(i) the amount deemed by paragraph (c.1), (d) or 
(e), as the case may be, to be the elected amount, 
and 


(11) the amount deemed by paragraph (b) to be the 
elected amount; 


(e.4) where 
(1) the property is depreciable property of a pre- 
scribed class of the taxpayer and is a passenger ve- 
hicle the cost to the taxpayer of which was more 


than $20,000 or such other amount as may be pre- 
scribed, and 


(i1) the taxpayer and the corporation do not deal at 
arm’s length, 


the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property 
shall be deemed to be an amount equal to the un- 
depreciated capital cost to the taxpayer of the class im- 
mediately before the disposition, except that, for the 
purposes of subsection 6(2), the cost to the corporation 
of the vehicle shall be deemed to be an amount equal 
to its fair market value immediately before the 
disposition; 

(f) the cost to the taxpayer of any particular property 
(other than shares of the capital stock of the corpora- 
tion or a right to receive any such shares) received by 
the taxpayer as consideration for the disposition shall 
be deemed to be an amount equal to the lesser of 


(i) the fair market value of the particular property 
at the time of the disposition, and 


(ii) that proportion of the fair market value, at the 
time of the disposition, of the property disposed of 
by the taxpayer to the corporation that 


(A) the amount determined under subparagraph 
(1) 

is of 
(B) the fair market value, at the time of the dis- 
position, of all properties (other than shares of 
the capital stock of the corporation or a right to 
receive any such shares) received by the tax- 
payer as consideration for the disposition; 


(g) the cost to the taxpayer of any preferred shares of 
any class of the capital stock of the corporation receiv- 
able by the taxpayer as consideration for the disposi- 
tion shall be deemed to be the lesser of the fair market 
value of those shares immediately after the disposition 
and that proportion of the amount, if any, by which the 
proceeds of the disposition exceed the fair market 
value of the consideration (other than shares of the 


S. 85(1)(g) 


capital stock of the corporation or a right to receive 
any such shares) received by the taxpayer for the dis- 
position, that 


(1) the fair market value, immediately after the dis- 
position, of those preferred shares of that class, 


iS. OL 


(11) the fair market value, immediately after the dis- 
position, of all preferred shares of the capital stock 
of the corporation receivable by the taxpayer as 
consideration for the disposition; 


(h) the cost to the taxpayer of any common shares of 
any class of the capital stock of the corporation receiv- 
able by the taxpayer as consideration for the disposi- 
tion shall be deemed to be that proportion of the 
amount, if any, by which the proceeds of the disposi- 
tion exceed the total of the fair market value, at the 
time of the disposition, of the consideration (other 
than shares of the capital stock of the corporation or a 
right to receive any such shares) received by the tax- 
payer for the disposition and the cost to the taxpayer 
of all preferred shares of the capital stock of the corpo- 
ration receivable by the taxpayer as consideration for 
the disposition, that 


(1) the fair market value, immediately after the dis- 
position, of those common shares of that class, 


is of 


(i1) the fair market value, immediately after the dis- 
position, of all common shares of the capital stock 
of the corporation receivable by the taxpayer as 
consideration for the disposition; and 


(1) where the property so disposed of is taxable Cana- 
dian property of the taxpayer, all of the shares of the 
capital stock of the Canadian corporation received by 
the taxpayer as consideration for the property shall be 
deemed to be taxable Canadian property of the 
taxpayer. 


Related Provisions: 13(7)(e) Deemed maximum capital cost on 
non-arm’s length transfer; 13(7)(g), (h) — Maximum capital cost of pas- 
senger vehicles; 13(21.2)(d) — No election allowed on certain transfers of 
depreciable property where u.c.c. exceeds fair market value; 40(3.3), 
(3.4) — Limitation on loss where share acquired by affiliated person; 
44.1(6), (7) — Small business investment rollover on exchange of shares; 
51(4) — Application of 85(1) to exchange of convertible property; 
53(4) — Effect on ACB of share, partnership interest or trust interest; 
54.2 — Certain shares deemed to be capital property; 55(1) — “Permitted 
redemption” for butterfly purposes; 55(3.1)(b) — Rules where foreign 
vendor’s capital gain exempted by treaty; 69(11) — Where corporation 
later sells transferred property and shelters gain; 85(1.1) — “Eligible pro- 
perty”; 85(2) — Rollover of property to corporation from partnership; 
85(5) — Rules on transfers of depreciable property; 85(6) — Time for 
election; 86(3)(a) — 85(1) takes precedence over s. 86; 97(2)(a) — Rol- 
lover of property to a partnership; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed 
taxable Canadian property retains status when rolled out of trust or into 
trust; 138(11.5) — Transfer of insurance business by non-resident insurer; 
139.1(4)(c) — No election allowed re ownership rights on demutualization 
of insurer; 142.5(9) — Transitional rule — mark-to-market property ac- 
quired by financial institution on rollover; 142.7(3) — Application on con- 
version of foreign bank affiliate to branch; 248(25.1) — Deemed taxable 
Canadian property retains status through trust-to-trust transfer; 256(7)(c), 
(d)—— Whether control of corporation acquired on rollover; 257 — 
Formula cannot calculate to less than zero; Reg. 5301(8)— Effect of 
transfer on instalment base of transferee; Canada-U.S. Tax Treaty: Art. 
XIII:8 — Deferral of tax for U.S. resident transferor. 
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History: The descriptions of D and E in para. 85(1)(d.1) amended by 
2001, c. 17, subsec. 62(1), applicable in respect of taxation years that end 
after February 27, 2000. The descriptions formerly read: 


D_ is the amount, if any, that would be included under subsection 
14(1) in computing the taxpayer’s income as a result of the dis- 
position if 

(i) the amounts determined for C and D in subparagraph 
14(1)(a)(v) were zero, and 


(ii) paragraph 14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in 
computing the taxpayer’s income from that business 
for that year.”, and 


E_ is the amount, if any, that would be included under subsection 
14(1) in computing the taxpayer’s income as a result of the dis- 
position if the amount determined for D in subparagraph 
14(1)(a)(v) were zero; 


The opening words of para. 85(1)(c.1) amended by 1995, c. 21, subsec. 
53(1), applicable to dispositions occurring after February 22, 1994. The 
opening words of para. (c.1) formerly read: 


(c.1) where the property of the taxpayer was inventory, capital pro- 
perty (other than depreciable property of a prescribed class), a NISA 
Fund No. 2 or a property (other than capital property or an inven- 
tory) of the taxpayer that is a security or debt obligation used in the 
year in, or held in the year in the course of, carrying on the business 
of insurance or lending money, and the amount that the taxpayer 
and corporation have agreed on in their election in respect of the 
property is less than the lesser of 


Para. 85(1)(d.1) amended by 1995, c. 3, s. 22, applicable to dispositions of 
property in respect of a business that occur in a fiscal period of the busi- 
ness that ends after February 22, 1994 otherwise than because of an elec- _ 
tion under subsec. 25(1). Para. (d.1) formerly read: 


(d.1) for the purpose of determining after the time of the disposition 
the amount to be included under paragraph 14(1)(b) in computing 
the corporation’s income, there shall be added to the amount other- 
wise determined for Q in the definition “cumulative eligible capital” 
in subsection 14(5) the amount determined by the formula 


B 
(ax?) +2 -@+0) 


where 


A is the amount, if any, determined for Q in that definition in re- 
spect of the taxpayer’s business immediately before the time of 
the disposition, 


B is the fair market value immediately before that time of the eli- 
gible capital property disposed of to the corporation by the 
taxpayer, 


C is the fair market value immediately before that time of all eli- 
gible capital property of the taxpayer in respect of the business, 


Dis the amount, if any, that would be included under subsection 
14(1) in computing the taxpayer’s income as a result of the dis- 
position if paragraph 14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in 
computing the taxpayer’s income from that business for 
that year.”, 


Eis the amount, if any, that would be deemed under subsection 
14(1) to be a taxable capital gain of the taxpayer as a result of 
the disposition if clause 14(1)(a)(v)(B) were read as foilows: 


BCBS) EZero™ 


F is the amount, if any, included under subsection 14(1) in com- 
puting the taxpayer’s income as a result of the disposition, and 


G_ is the amount, if any, deemed under subsection 14(1) to be a 
taxable capital gain of the taxpayer as a result of the 
disposition; 


Para. 85(1)(d.1) substituted by 1994, c. 21, subsec. 36(1), applicable to the 
disposition of property to a corporation occurring after the beginning of its 
first taxation year that begins after June 1988. That para. formerly read: 


(d.1) for the purpose of determining after the time of the disposition 
the amount to be included under paragraph 14(1)(b) in computing 
the corporation’s income, there shall be added to the amount other- 
wise determined for Q in the definition “cumulative eligible capital” 
in subsection 14(5) the amount determined by the formula 
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B 
Ax=>= 


where 


A is the amount, if any, determined for Q in that definition in re- 
spect of the taxpayer’s business immediately before the time of 
the disposition, 


B is the fair market value immediately before that time of the eli- 
gible capital property disposed of to the corporation by the tax- 
payer, and 


C is the fair market value immediately before that time of all eli- 
gible capital property of the taxpayer in respect of the business; 


That portion of para. 85(1)(c.1) preceding subpara. (i) amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), subsec. 35(1), to substitute “where the pro- 
perty of the taxpayer” for “where the property” and to add reference to “a 
NISA Fund No. 2”, applicable to dispositions occurring after 1990. 


Para. 85(1)(d.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
35(2), applicable to the disposition of property to a corporation occurring 
after the beginning of its first taxation year beginning after June 1988. 


Para. 85(1)(c.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(1), 
applicable to dispositions occurring after July 13, 1990. 


That portion of para. 85(1)(e.2) following subpara. (ii) amended by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 64(2), to add “(other than the corpora- 
tion, where all of its issued shares, except directors’ qualifying shares, are 
owned by the taxpayer immediately before the disposition), applicable to 
dispositions occurring after June 1988. 


Selected Cases [subsec. 85(1)]: Bugera, [2003] 3 C.T.C. 256 
(FCTD) (Late-filed elections not allowed; Minister’s discretion to refuse 
upheld where retroactive tax planning involved); Juliar v. Canada (A. G.), 
{2001} 4 C.T.C. 45 (Ont CA); aff’ g [2000] 2 C.T.C. 464 (Ont SCJ); leave 
to appeal to SCC refused (2001), 272 N.R. 196 (note) (Rectification al- 
lowed where obvious that taxpayer would not have proceeded in manner 
chosen); Barnabe Estate v. MNR, [1999] 4 C.T.C. 5 (FCA); rev’ g [1998] 3 
C.T.C. 2201 (TCC) (Executors capable of making election); Shepp v. R., 
[1999] | C.T.C. 2889 (TCC) (No transfer of value between classes of 
shares upon reorganization); Dale v. R., [1997] 2 C.T.C. 286 (FCA) (Ret- 
roactive court approval of share issue was binding on Minister); 
Deconinck v. R., [1990] 2 C.T.C. 464 (FCA) (Particulars provided in state- 
ment of claim on appeal too late to cause finding of erroneous assessment 
based on vague election form). 


Regulations: 7307(1) (prescribed amount for 85(1)(e.4)(i)). 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


Interpretation Bulletins: IT-169: Price adjustment clauses; IT-188R: 
Sale of accounts receivable; IT-217R: Depreciable property owned on De- 
cember 31, 1971 (archived); IT-243R4: Dividend refund to private corpo- 
rations; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-427R: Livestock of farmers; IT-433R: Farming or fishing — use 
of cash method; IT-457R: Election by professionals to exclude work in 
progress from income; IT-489R: Non-arm’s length sale of shares to a cor- 
poration; IT-521R: Motor vehicle expenses claimed by self-employed in- 
dividuals; IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85; 88-2, paras. 9, 10, 13, 14, 22: General anti-avoidance 
rule — section 245 of the Income Tax Act; 88-2 Supplement, paras. 3, 8: 
General anti-avoidance rule — section 245 of the Income Tax Act, 89-3: 
Policy statement on business equity valuations. 


1.T. Technical News: No. 3 (section 85 — Dale case); No. 7 (rollovers 
of capital property — Mara Properties); No. 10 (1997 deduction limits 
and benefit rates for automobiles (for 85(1)(e.4)(i)). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets fol- 
lowing default by purchaser; ATR-7: Amalgamation involving losses and 
control; ATR-19: Earned depletion base and cumulative Canadian devel- 
opment expense; ATR-25: Estate freeze; ATR-27: Exchange and acquisi- 
tion of interests in capital properties through rollovers and winding-up 
(“butterfly”); ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-32: Rollover of fixed assets from Opco into Holdco; ATR-35: 
Partitioning of assets to get specific ownership — “butterfly”; ATR-36: 
Estate freeze; ATR-42: Transfer of shares; ATR-55: Amalgamation fol- 
lowed by sale of shares; ATR-57: Transfer of property for estate planning 
purposes; ATR-58: Divisive reorganization; ATR-70: Distribution of taxa- 
ble Canadian property by a trust to a non-resident. 


Forms: T2 SCH 44: Non-arm’s length transactions; T2057: Election on 
disposition of property by a taxpayer to a taxable Canadian corporation. 
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(1.1) Definition of “eligible property” — For the pur- 
poses of subsection (1), “eligible property” means 


(a) a capital property (other than real property, or an 
interest in or an option in respect of real property, 
owned by a non-resident person); 


(b) a capital property that is real property, or an inter- 
est in or an option in respect of real property, owned 
by a non-resident insurer where that property and the 
property received as. consideration for that property 
are designated insurance property for the year; 


(c) a Canadian resource property; 
(d) a foreign resource property; 
(e) an eligible capital property; 


(f) an inventory (other than real property, an interest in 
real property or an option in respect of real property); 


(g) a property that is a security or debt obligation used 
by the taxpayer in the year in, or held by it in the year 
in the course of, carrying on the business of insurance 
or lending money, other than 


(i) a capital property, 
(11) inventory, or 


(ii1) where the taxpayer is a financial institution in 
the year, a mark-to-market property for the year; 


(g.1) where the taxpayer is a financial institution in the 
year, a specified debt obligation (other than a mark-to- 
market property of the taxpayer for the year); 


(h) a capital property that is real property, an interest 
in real property or an option in respect of real pro- 
perty, owned by a non-resident person (other than a 
non-resident insurer) and used in the year in a business 
carried on in Canada by that person; or 


(1) a NISA Fund No. 2. 


Related Provisions: 85(1.11) — Exception — foreign resource pro- 
perty or interest in FIE; 85(1.2) — Limitation on 85(1.1)(h); 248(4) — In- 
terest in real property includes a leasehold interest but not a security 
interest. 


History: Para. 85(1.1)(b) amended by 1997, c. 25, s. 17, applicable to 
dispositions that occur in an insurer’s 1997 or subsequent taxation year. 
Para. (b) formerly read: 


(b) a capital property that is real property or an interest in or an 
option in respect of real property, owned by a non-resident insurer 
where that property and the property received as consideration for 
that property are property used by it in the year in, or held by it in 
the year in the course of (within the meaning assigned by subsection 
138(12)), carrying on an insurance business in Canada; 


Para. 85(1.1)(g) amended, and para. (g.1) added, by 1995, c. 21, subsecs. 
53(2), (3); para. (g) applicable to dispositions occurring in taxation years 
that begin after October 1994, and para. (g.1) applicable to dispositions 
occurring after February 22, 1994. Para. (g) formerly read: 


(g) a property (other than a capital property or an inventory) that is a 
security or debt obligation used by the taxpayer in the year in, or 
held by it in the year in the course of, carrying on the business of 
insurance or lending money; 
Para. 85(1.1)(f) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
35(3), applicable to dispositions occurring after December 20, 1991. Para. 
(f) formerly read: 
(f) an inventory (other than real property); 


Para. 85(1.1)(i) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 35(4), 
applicable to dispositions occurring after 1990. 


Para. 85(1.1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(3), 
applicable to 


(a) dispositions occurring after 1989, and 


(b) dispositions occurring after 1984 where the taxpayer is a resident 
of a country with which Canada has a tax treaty and a provision of 
that treaty that was prescribed for the purposes of section 115.1 of the 
Act was effective at the time the disposition occurred. 


S. 85(1.1) 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection. 85(1). 


(1.11) Exception — Notwithstanding subsection (1.1), a 
foreign resource property, or an interest in a partnership 
that derives all or part of its value from one or more for- 
eign resource properties, is not an eligible property of a 
taxpayer in respect of a disposition by, the taxpayer to a 
corporation where 


(a) the taxpayer and the corporation do not deal with 
each other at arm’s length; and 


(b) it is reasonable to conclude that’ one of the pur- 
poses of the disposition, or a series of transactions or 
events of which the disposition 1s a part, is to increase 
the extent to which any person may claim a deduction 
under section 126. 


Proposed Amendment- — ~ 85(1. 3), 


(1.11) Exception — Notwithstanding SUBSE . b, 


the following property is hot an eligible Vhs her of a 


taxation year by the GainaNe! toa corporation: — a 


(a) a foreign resource property, or an interest in a 


partnership that derives all or part of its. yale from 
one or more foreign resource properties, if — 


(i) the taxpayer and the corporation. do not ude! : 
with each other at arm’s length, and _ 


(ii) it is reasonable to conclude that one of _ — 


purposes of the disposition, or a series of transac- 


tions or events of which the disposition is a part, 


is to increase the extent to which any person may — 
claim a deduction under section 126; and 


(b) a specified participating interest. 


Application: The October 30, 2003 Notice of Wass ed dats Motion 
(NRTs and FIEs), s. 10, will amend subsec. 85(1.11) to read as above, . 
applicable to taxation years that begin after 2002. 


Technical Notes: Subsection 85(1.1) Meseriisy the’ types of 


property (referred to as “eligible property”) that may be trans- — 
ferred to a corporation under subsection 85(1). Subsection ~ 


85(1.11) provides that certain foreign resource property (or an © 


interest in a partnership that derives all or part of its value from — 
one or more foreign resource properties) is not an “eligible pro- 
perty” of a taxpayer in respect of a transfer to a corporation. 
Subsection 85(1.11) is amended to provide that a specified par-_ 
ticipating interest is not an eligible property of a taxpayer in 
respect of a transfer to a Corporation. The concept of a speci- 
fied participating interest is generally relevant in the context of / 
the foreign investment entity rules in sections 94.1 to 94.4. For — 
more information on the definition “specified participating in- 
terest” in subsection 248(1), see the commentary on _ that 
definition. 7 


Related Provisions: 251(1)— Arm’s length. 


History: Subsec. 85(1.11) added by 2001, c. 17, subsec. 62(2), applicable 
to dispositions that occur after December 21, 2000 other than a disposition 
by a taxpayer that occurs pursuant to an agreement in writing made by the 
taxpayer on or before that date. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(1.2) Application of subsec. (1) — Subsection (1) 
does not apply to a disposition by a taxpayer to a corpora- 
tion of a property referred to in paragraph (1.1)(h) unless 


(a) immediately after the disposition, the corporation 
is controlled by the taxpayer, a person or persons re- 
lated (otherwise than because of a right referred to in 
paragraph 251(5)(b)) to the taxpayer or the taxpayer 
and a person or persons so related to the taxpayer; 
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(b) the disposition is part of a transaction or series of 
transactions in which all or substantially all of the pro- 
perty used in the business referred to in paragraph 
(1.1)(h) is disposed of by the taxpayer to the corpora- 
tion; and 
(c) the disposition is not part of a series of transactions 
that result in control of the corporation being acquired 
by a person or group of persons after the time that is 
immediately after the disposition. 
Related Provisions: 139.1(18) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 256(6)—(9) — Whether con- 
trol acquired. 
History: Subsec. 85(1.2) added by 1994, c. 7, Sch. If (1991, c. 49), sub- 
sec. 64(4), applicable to 
(a) dispositions occurring after 1989, and 
(b) dispositions occurring after 1984 where the taxpayer is a resident 
of a country with which Canada has a tax treaty and a provision of 


that treaty that was prescribed for the purposes of section 115.1 of the 
said Act was effective at the time the disposition occurred, 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(1.3) Meaning of “wholly owned corporation” — 
For the purposes of this subsection and paragraph 
(1)(e.2), “wholly owned corporation” of a taxpayer means 
a corporation all the issued and outstanding shares: of ‘the 
capital stock of which (except directors’ qualifying 
shares) belong to 


(a) the taxpayer; 


(b) a corporation that is a wholly owned corporation of 
the taxpayer; or 


(c) any combination of persons described in paragraph 
(a) or (b). 
History: Subsec. 85(1.3) added by 1994, c. 7, Sch. If (1991, c. 49), sub- 
sec. 64(4), applicable to dispositions occurring after June 1988, 


Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(1.4) Definitions — For the purpose of subsection (1.1), 
“financial institution’, “mark-to-market property” and 
“specified debt obligation” have the meanings assigned 
by subsection 142.2(1). 


History: Subsec. 85(1.4) added by 1995, c. 21, subsec. 53(4), applicable 
to dispositions occurring after February 22, 1994. 


(2) Transfer of property to corporation from part- 
nership — Where 


(a) a partnership has disposed, to a taxable Canadian 
corporation for consideration that includes shares of 
the corporation’s capital stock, of any partnership pro- 
perty that.was 


(1) a capital property (other than real property, or 
an interest in or an option in respect of real pro- 
perty, where the partnership was not a Canadian 
partnership at the time of the disposition), 


(ii) a property described in any of paragraphs 
(1.1)(c) to (f), or 

(111) a property that would be described in para- 
graph (1.1)(g) or (g.1) if the references in those 
paragraphs to “taxpayer” were read as “partner- 
ship’, and 


(b) the corporation and all the members of the partner- 
ship have jointly so elected, in prescribed form and 
within the time referred to in subsection (6), 


paragraphs (1)(a) to (i) are applicable, with such modifi- 
cations as the circumstances require, in respect of the dis- 
position as if the partnership were a taxpayer resident in 
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Canada who had. disposed of the property to the 
corporation. 


Related Provisions: 13(21.2)(d)—No election allowed on certain 
transfers of depreciable property where u.c.c. exceeds fair market value; 
40(3.3), (3.4) — Limitation on loss where share acquired by affiliated per- 
son; 51(4) —- Application of 85(2) to exchange of convertible property; 
54.2 — Certain, shares deemed to be capital property; 69(11) —.Where 
corporation later sells transferred property and shelters gain; 85(3) — 
Where partnership wound up; 85(5) — Rules on transfers of depreciable 
property; 85(6) — Time for election; 86(3)(a) — Section 86 does not ap- 
ply where 85(2) applies; 139.1(4)(c) — No election allowed re ownership 
rights on demutualization of insurer; 248(4) — Interest in real property; 
Reg. 5301(8) — Effect of transfer on instalment base of transferee; Can- 
ada-U.S. Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. resident 
transferor. 


History: The portion of subsec. 85(2) before para. (b) amended by 1998, 
c. 19, subsec. 116(1), applicable to dispositions that occur after June 20, 
1996. That portion formerly read: 


(2) Where, after May 6, 1974, 


(a) a partnership has disposed of any partnership property that 
was a Capital property (other than real property, or an interest in 

Of an option in respect of real property, owned by a partnership 
that was not a Canadian partnership at the time of the disposi- 
tion), a Canadian resource property, a foreign resource pro- 
perty, an eligible capital property, an inventory (other than real 
property) or a property (other than a capital property or an in- 
ventory) that is a security or debt obligation used by it in the 
year in, or held by it in the year in the course of, carrying on the 
business of insurance or lending money to a taxable Canadian 
corporation for consideration that includes shares of the capital 
stock of the corporation, and 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on De- 
cember 31, 1971 (archived); IT-378R: Winding-up of a partnership; IT- 
457R: Election by professionals to exclude work in progress from income. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 


Forms: T2 SCH 44: Non-arm’s length transactions; T2058: Election on 
disposition of property by a partnership to a taxable Canadian corporation. 


(2.1) Computing paid-up capital — Where subsec- 
tion (1) or (2) applies to a disposition of property (other 
than a disposition of property to which section 84.1 or 
212.1 applies) to a corporation by a person or partnership 
(in this subsection referred to as the “taxpayer’), 
(a) in computing the paid-up capital in respect of any 
particular class of shares of the capital stock of the 
corporation at the time of, and at any time after, the 
issue of shares of the capital stock of the corporation 
in consideration for the disposition of the property, 
there shall be deducted an amount determined by the 
formula 


JS, 
(Am Bier 


where 


A is the increase, if any, determined without refer- 
ence to this section as it applies to the disposition 
of the property, in the paid-up capital in respect of 
all the shares of the capital stock of the corporation 
as a result of the acquisition by the corporation of 
the property, 

B is the amount, if any, by which the corporation’s 
cost of the property, immediately after the acquisi- 
tion, determined under subsection (1) or (2), as the 
case may be, exceeds the fair market value, imme- 
diately after the acquisition, of any consideration 
(other than shares of the capital stock of the corpo- 
ration) received by the taxpayer from the corpora- 
tion for the property, and 


S. 85(3)(d) 


C is the increase, if any, determined without refer- 
ence to this section as it applies to the disposition 
of the property, in the paid-up capital in respect of 
the particular class of shares as a result of the ac- 
quisition by the corporation of the property; and 


(b) in computing the paid-up capital, at any time after 
November 21, 1985, in respect of any class of shares 
of the capital stock of a corporation, there shall be ad- 
ded an amount equal to the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid after November 21, 1985 and before that 
time by the corporation 


exceeds 


(B) the total of such dividends that would be 
determined under clause (A) if the Act were 
read without reference to paragraph (a), and 


(ii) the total of all amounts required by paragraph 
(a) to be deducted in computing the paid-up capital 
in respect of that class of shares after November 
21, 1985 and before that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: All that portion of subsec. 85(2:1) preceding the formula in para. 
(a) substituted by 1994, c. 21, subsec. 36(2), applicable to dispositions oc- 
curring after November 21, 1985 and, notwithstanding subsections 152(4) 
to (5), such assessments and determinations in respect of any taxation year 
may be made as are consequential on the application of the provision, as 
amended, to dispositions occurring before 1993. That portion of the sub- 
sec. formerly read: 
(2.1) Computation of paid-up capital — Where subsection (1) or 
(2) has been applicable in respect of a disposition to a corporation, 
after November 21, 1985, of property (other than a disposition of 
property in respect of which section 84.1 or 212.1 applies) by a per- 
son or partnership (in this subsection referred to as the “taxpayer’’), 
the following rules apply: 
(a) in computing the paid-up capital, at any time after the dispo- 
sition of the property, in respect of any particular class of shares 
of the capital stock of the corporation, there shall be deducted 
an amount determined by the formula 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-32: Rollover of fixed assets from Opco into 
Holdco; ATR-35: Partitioning of assets to get specific ownership — “but- 
terfly”; ATR-36: Estate freeze. 


(3) Where partnership wound up — Where, 


(a) in respect of any disposition of partnership pro- 
perty of a partnership to a corporation, subsection (2) 
applies, 


(b) the affairs of the partnership were wound up within 
60 days after the disposition, and 


(c) immediately before the winding-up there was no 
partnership property other than money or. property re- 
ceived from the corporation as consideration for the 
disposition, 


the following rules apply: 


(d) the cost to any member of the partnership of any 
property (other than shares of the capital stock of the 
corporation or a right to receive any such shares) re- 
ceived by the member as consideration for the disposi- 
tion of the member’s partnership interest on the wind- 
ing-up shall be deemed to be the fair market value of 
the property at the time of the winding-up, 
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(e) the cost to any member of the partnership of any 
preferred shares of any class of the capital stock of the 
corporation receivable by the member as consideration 
for the disposition of the member’s partnership inter- 
est on the winding-up shall be deemed to be 


(1) where any common shares of the capital stock 
of the corporation were also receivable by the 
member as consideration for the disposition of the 
interest, the lesser of 


(A) the fair market value, immediately after the 
winding-up, of the preferred shares of that class 
so receivable by the member, and 


(B) that proportion of the amount, if any, by 
which the adjusted cost base to the member of 
the member’s partnership interest immediately 
before the winding-up exceeds the total of the 
fair market value, at the time of the winding-up, 
of the consideration (other than shares of the 
capital stock of the corporation or a right to re- 
ceive any such shares) received by the member 
for the disposition of the interest, that 


(I) the fair market value, immediately after 
the winding-up, of the preferred shares of 
that class so receivable by the member, 


is of 
(II) the fair market value, immediately after 
the winding-up, of all preferred shares of the 
capital stock of the corporation receivable 
by the member as consideration for the dis- 
position, and 
(11) in any other case, the amount determined under 
clause (1)(B), 


(f) the cost to any member of the partnership of any 
common shares of any class of the capital stock of the 
corporation receivable by the member as consideration 
for the disposition of the member’s partnership inter- 
est on the winding-up shall be deemed to be that pro- 
portion of the amount, if any, by which the adjusted 
cost base to the member of the member’s partnership 
interest immediately before the winding-up exceeds 
the total of the fair market value, at the time of the 
winding-up, of the consideration (other than shares of 
the capital stock of the corporation or a right to receive 
any such shares) received by the member for the dis- 
position of the interest and the cost to the member of 
all preferred shares of the capital stock of the corpora- 
tion receivable by the member as consideration for the 
disposition of the interest, that 


(i) the fair market value, immediately after the 
winding-up, of the common shares of that class so 
receivable by the member, 


is of 


(11) the fair market value, immediately after the 
winding-up, of all common shares of the capital 
stock of the corporation so receivable by the mem- 
ber as consideration for the disposition, 


(g) the proceeds of disposition of the partnership inter- 
est of any member of the partnership shall be deemed 
to be the cost to the member of all shares and property 
receivable or received by the member as consideration 
for the disposition of the interest plus the amount of 
any money received by the member as consideration 
for the disposition, and 


(h) where the partnership has distributed partnership 


property referred to in paragraph (c) to a member of | 
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the partnership, the partnership shall be deemed to 
have disposed of that property for proceeds equal to 
the cost amount to the partnership of the property im- 
mediately before its distribution. 


Related Provisions: 69(11)(a)(i) — Exception to rule deeming pro- 
ceeds at FMV where capital gains exemption claimed after incorporation 
of partnership; 98(2)— Deemed proceeds; 98(4)— Winding-up of 
partnership. 


I.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on De- 
cember 31, 1971 (archived); IT-242R: Retired partners; IT-338R2: Part- 
nership interests — effects on adjusted cost base resulting from the admis- 
sion or retirement of a partner; IT-378R: Winding-up of a partnership; IT- 
457R: Election by professionals to exclude work in progress from income, 


(4) [Repealed] 


History: Subsec. 85(4) repealed by 1998, c. 19, subsec. 116(3), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. The sub- 
sec. formerly read: 


(4) Loss from disposition to controlled corporation — Where a 
taxpayer or a partnership (in this subsection referred to as the “tax- 
payer”) disposes of any capital property (other than depreciable pro- 
perty of a prescribed class) of the taxpayer or eligible capital pro- 
perty in respect of a business of the taxpayer in respect of which the 
taxpayer would, but for this subsection, be permitted a deduction 
under paragraph 24(1)(a), to a corporation that immediately after 
the disposition is controlled, directly or indirectly in any manner 
whatever, by the taxpayer, by the spouse of the taxpayer or by a 
person or group of persons by whom the taxpayer is controlled, di- 
rectly or indirectly in any manner whatever, 


(a) notwithstanding any other provision of this Act, 
(1) the capital loss therefrom, and 


(11) any deduction under paragraph 24(1)(a) in respect of 
the business in computing the taxpayer’s income for the 
taxation year in which the taxpayer ceased to carry on the 
business 


shall be deemed to be nil; and 


(b) except where the property so disposed of was, immediately 
after the disposition, an obligation that was payable. to the cor- 
poration by another corporation that is related to the corporation 
or by a corporation or a partnership that would be related to the 
corporation if paragraph 80(2)(j) applied for the purpose of this 
paragraph, in computing the adjusted cost base to the taxpayer 
of. all shares of any particular class of the capital stock of the 
corporation owned by the taxpayer immediately after the dispo- 
sition, there shall be added that proportion of the amount, if 
any, by which 


(i) the cost amount to the taxpayer immediately before the 
disposition of the property so disposed of, 

exceeds the total of 
(i1) the taxpayer’s proceeds of disposition of the property 
or, where the property is an eligible capital property, 4/3 of 
the taxpayer’s eligible capital amount resulting from the 
disposition of the property, and 


(11.1) where the property disposed of by the taxpayer is a 
share of the capital stock of a corporation, the total of all 
amounts each of which is an amount that, but for 
paragraphs (a) and 40(2)(e), would be deducted 


(A) under subsection 93(2) or 112(3) or (3.2) in com- 
puting a loss of the taxpayer from the disposition, or 


(B) where the taxpayer is a partnership, by a corpora- 
tion that is a member of the partnership under subsec- 
tion 112(3.1) in computing its share of the loss of the 
partnership from the disposition, 


that 
(iii) the fair market value, immediately after the disposition, 
of all shares of that class so owned by the taxpayer, 

is of 
(iv) the fair market value, immediately after the disposition, 


of all shares of the capital stock of the corporation so 
owned by the taxpayer. 
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Subpara. 85(4)(b)(i1) amended by 1998, c. 19, subsec. 116(2), applicable 


(a) in the case of a corporation, to dispositions by it of property that 
occur after the beginning of its first taxation year that begins after 
June 1988; and 


(b) in any other case, to dispositions of property. in respect of a busi- 
ness that occur after the beginning of the first fiscal period, that begins 
after 1987, of the business. 


The subpara. formerly read: 


(ii) the taxpayer’s proceeds of disposition of the property or, where 
the property is an eligible capital property, the taxpayer’s eligible 
capital amount resulting from the disposition of the property, and 


The opening words of para. 85(4)(b) amended by 1995, c. 21, s. 28, appli- 
cable to property disposed of after July 12, 1994, other than property dis- 
posed of pursuant to an agreement in writing entered into before July 13, 
1994. The opening words formerly read: 


(b) in computing the adjusted cost base to the taxpayer of all shares 
of any particular class of the capital stock of the corporation owned 
by the taxpayer immediately after the disposition, there shall be ad- 
ded that proportion of the amount, if any, by which 


The opening words of para. 85(4)(b) substituted by 1994, c. 21, subsec. 
36(3), applicable 


(a) in the case of a corporation, to dispositions by it of property occur- 
ring after the beginning of its first taxation year that begins after June 
1988; and 


(b) in any other case, to dispositions of property in respect of a busi- 
ness occurring after the beginning of the first fiscal period, that begins 
after 1987, of the business. 


The opening words of that para. formerly read: 


(b) in computing the adjusted cost base to the taxpayer of all shares 
of any particular class of the capital stock of the corporation owned 
by the taxpayer immediately after the disposition, there shall be ad- 
ded, in the case of capital property, the amount that is equal to, and 
in the case of eligible capital property, ‘/3 of the amount that is equal 
to, that proportion of the amount, if any, by which 


That portion of subsec. 85(4) preceding para. (b) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 64(5), applicable to dispositions occurring 
after July 13, 1990. That portion formerly read: 


(4) Where loss from disposition of property to controlled corpo- 
ration — Where a taxpayer or a partnership (in this subsection re- 
ferred to as the taxpayer) has, after May 6, 1974, disposed of any 
capital property or eligible capital property of the taxpayer to a cor- 
poration that, immediately after the disposition, was controlled, di- 
rectly or indirectly in any manner whatever, by the taxpayer, by the 
spouse of the taxpayer or by a person or group of persons by whom 
the taxpayer was controlled, directly or indirectly in any manner 
whatever, and, but for this subsection, subsection 24(2) and 
paragraphs 40(2)(e) and (g), the taxpayer would have had a capital 
loss therefrom or a deduction pursuant to paragraph 24(1)(a) in 
computing the taxpayer’s income for the taxation year in which the 
taxpayer ceased to carry on a business, as the case may be, the fol- 
lowing rules apply: 
(a) notwithstanding section 24 and paragraphs 40(2)(e) and (g), 
the taxpayer’s capital loss therefrom, or the taxpayer’s deduc- 
tion pursuant to paragraph 24(1)(a) in computing the taxpayer's 
income for the taxation year in which the taxpayer ceased to 
carry on the business, as the case may be, otherwise determined 
shall be deemed to be nil; and 


That portion of para. 85(4)(b) between subparas. (i) and (iii) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 64(6), applicable with respect to 
dispositions occurring after July 13, 1990. That portion formerly read: 
exceeds 
(ii) the taxpayer’s proceeds of disposition of the property or, 
where the property was an eligible capital property, the tax- 
payer’s eligible capital amount, as a result of the disposition of 
that property 
that 
Selected Cases [subsec. 85(4)]: Miller Estate v. R., [2002] 1 C.T.C. 
2555 (TCC) (Temporary restraining order did not affect control of shares). 


(5) Rules on transfers of depreciable property — 
Where subsection (1) or (2) has applied to a disposition at 
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any time of depreciable property to a person (in this sub- 
section referred to as the “transferee’’) and the capital cost 
to the transferor of the property exceeds the transferor’s 
proceeds of disposition of the property, for the purposes 
of sections 13 and 20 and any regulations made for the 
purpose of paragraph 20(1)(a), 


(a) the capital cost to the transferee of the property is 
deemed to be the amount that was its capital cost to 
the transferor; and 


(b) the excess is deemed to have been deducted by the 
transferee under paragraph 20(1)(a) in respect of the 
property in computing income for taxation years that 
ended before that time. 


Related Provisions: 13(7)(e) — Similar rule on non-arm’s length trans- 
fer of depreciable property; 132.2(1)(d) [to be repealed], 132.2(5)(d) 
[draft] — Parallel rule on mutual fund reorganization. 


History: Subsec. 85(5) amended by 1998, c. 19, subsec. 116(4), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. The sub- 
sec. formerly read: 


(5) Where subsection (1), (2) or (5.1) has applied in respect of a 
disposition of depreciable property to a person or partnership (in 
this subsection referred to as the “transferee”’) and the capital cost to 
the transferor of the property exceeds the transferor’s proceeds of 
disposition of the property, for the purposes of sections 13 and 20 
and any regulations made under paragraph 20(1)(a), 


(a) the capital cost of the property to the transferee shall be 
deemed to be the amount that was the capital cost of the pro- 
perty to the transferor; and 


(b) the excess shall be deemed to have been allowed to the 
transferee in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the transferee of the property. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(5.1) Acquisition of apprentice tools, re capital 
cost and deemed depreciation — If subsection (1) 
has applied in respect of the acquisition at any particular 
time of any depreciable property by a corporation from an 
individual, the cost of the property to the individual was 
included in computing an amount under paragraph 8(1)(r) 
in respect of the individual, and the amount that would be 
the cost of the property to the individual immediately 
before the transfer if this Act were read without reference 
to subsection 8(7) (which amount is in this subsection re- 
ferred to as the “individual’s original cost”) exceeds the 
individual’s proceeds of disposition of the property, 


(a) the capital cost to the corporation of the property is 
deemed to be equal to the individual’s original cost; 
and 


(b) the amount by which the individual’s original cost 
exceeds the individual’s proceeds of disposition in re- 
spect of the property is deemed to have been deducted 
by the corporation under paragraph 20(1)(a) in respect 
of the property in computing income for taxation years 
that ended before that particular time. 


Related Provisions: 56(1)(k) — Income inclusion where tools disposed 
of without rollover; 97(5) — Parallel rule for rollover to partnership. 


History: Subsec. 85(5.1) added by 2002, c. 9, s. 29, applicable to disposi- 
tions that occur after 2001. 


Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


History [former subsec. 85(5.1)]: Subsec. 85(5.1) repealed by 1998, 
c. 19, subsec. 116(5), applicable, subject to s. 247 of 1998, c. 19 
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(grandfathering rule reproduced after s. 260), to dispositions: of property 
that occur after April 26, 1995. The subsec. formerly read: 


(5.1) ldem — Where’ a person or a partnership (in this subsection 
referred to as the “taxpayer”) has disposed of any depreciable pro- 
perty of a prescribed class of the taxpayer to a transferee that was 


(a) a corporation that, immediately after the disposition, was 
controlled, directly or indirectly in any manner whatever, by the 
taxpayer, by the spouse of the taxpayer or by a person, group of 
persons or partnership by whom or which the taxpayer was con- 
trolled, directly or indirectly in any manner whatever, 


(b) a person, spouse of a person, member of a group of persons 
or partnership who or that immediately after the disposition 
controlled the taxpayer, directly or indirectly in any manner 
whatever, or 


(c) a partnership and, immediately after the disposition, the tax- 
payer’s interest in the partnership as a member thereof is as de- 
scribed in paragraph 97(3.1)(a) or (b), 


and the fair market value of the property at the time of the disposi- 
tion is less than both the cost to the taxpayer of the property and the 
amount (in this subsection referred to as the “proportionate 
amount’) that is the proportion of the undepreciated capital cost to 
the taxpayer of all property of that class immediately before the dis- 
position that the fair market value of the property at the time of the 
disposition is of the fair market value of all property of that class at 
the time of disposition, the following rules apply: 


(d) subsections (1) and (2) and section 97 are not applicable 
with respect to the disposition, 


(e) the lesser of the cost to the taxpayer of the property and the 
proportionate amount in respect of the property shall be deemed 
to be the taxpayer’s proceeds of disposition and the transferee’ s 
cost of the property, 


(f) where two or more depreciable properties of a prescribed 
class of the taxpayer are disposed of at the same time, para- 
graph (e) applies as if each property so disposed of had been 
separately disposed of in the order designated by the taxpayer 
or, if the taxpayer does not so designate any such order, in the 
order designated by the Minister, and 


(g) the cost to the taxpayer of any particular property received 
by the taxpayer as consideration for the disposition shall be 
deemed to be an amount equal to the lesser of 


(i) the fair market value of the. particular property at the 
time of the disposition, and 


(ii) that proportion of the fair market value, at the time of 
the disposition, of the property disposed of by the taxpayer 
that 


(A) the amount determined under subparagraph (i) 
is of : 


(B) the fair market value, at the time of the disposition, 
of all properties received by the taxpayer as considera- 
tion for the disposition. 


(6) Time for election — Any election under subsection 
(1) or (2) shall be made on or before the day that is the 
earliest of the days on or before which any taxpayer mak- 
ing the election is required to file a return of income pur- 
suant to section 150 for the taxation year in which the 
transaction to which the election relates occurred. 


Related Provisions: 85(7)—(9) — Late-filed election. 


(7) Late filed election — Where the election referred to 
in subsection (6) was not made on or before the day on or 
before which the election was required by that subsection 
to be made and that day is after May 6, 1974, the election 
shall be deemed to have been made on that day if, on or 
before the day that is 3 years after that day, 


(a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that elec- 
tion is paid by the taxpayer or the partnership, as the 
case may be, when that election is made. 


Related Provisions: 85(8), (9) — Penalty for late-filed election. 
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Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 


(7.1) Special cases — Where, in the opinion of the 
Minister, the circumstances of a case are such that it 
would be just and equitable 


(a) to permit an election under subsection (1) or (2) to 
be made after the day that is 3 years after the day on or 
before which the election was required by subsection 
(6) to be made, or 


(b) to permit an election made under subsection (1) or 
(2) to be amended, | 


the election or amended election shall be deemed to have 
been made on the day on or before which the election was 
so required to be made if 


(c) the election or amended election is made in pre- 
scribed form, and 


(d) an estimate of the penalty in respect of the election 
or amended election is paid by the taxpayer or partner- 
ship, as the case may be, when the election. or 
amended election is made, 


and where this subsection applies to the amendment of an 
election, that election shall be deemed not to have been 
effective. 

Related Provisions: 85(8), (9) — Penalty for late-filed election. 
Selected Cases [subsec. 85(7.1)]: Bugera, [2003] 3 C.T.C. 256 


(FCTD) (Late-filed elections not allowed; Minister’s discretion to refuse _ 


upheld where retroactive tax planning involved). 


Information Circulars: 76-19R3: Transfer of property, to a corporation 
under section 85; 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(8) Penalty for iate filed election — For the purposes 
of this section, the penalty in respect of an election or an 
amended election referred to in paragraph (7)(a) or 
(7.1)(c) is an amount equal to the lesser of 


(a) '/4 of 1% of the amount, if any, by which 


(i) the fair market value of the property in respect 
of which that election or amended election was 
made, at the time the property was disposed of, 


exceeds 


(ii) the amount agreed on in the election or 
amended election by the taxpayer or partnership, as 
the case may be, and the corporation, 


for each month or part of a month during the period 
commencing with the day on or before which the elec- 
tion is required by subsection (6) to be made and end- 
ing on the day the election or amended election is 
made, and 


(b) an amount, not exceeding $8,000, equal to the 
product obtained by multiplying $100 by the number 
of months each of which is a month all or part of 
which is during the period referred to in paragraph (a). 


Related Provisions: 220(3.1) — Waiver of penalty by CCRA. 


(9) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election and amended 
election referred to in paragraph (7)(a) or. (7.1)(c), assess 
the penalty payable and send a notice of assessment to the 
taxpayer or partnership, as the case may be, and the tax- 
payer or partnership, as the case may be, shall pay forth- 
with to the Receiver General the amount, if any, by which 
the penalty so assessed exceeds the total of all amounts 
previously paid on account of that penalty. 

Definitions [s. 85]: “acquired” — 256(7)-(9); “adjusted cost base” 
54, 248(1); “amount” — 248(1); “‘arm’s length” — 251(1); “assessment”, 
“business” — 248(1); “Canada” — 255; “Canadian corporation” — 89(1), 
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248(1); “Canadian partnership” — 102(1), 248(1); “Canadian resource 
property” — 66(15), 248(1); “capital loss” — 39(1)(b), 248(1); “capital 
property’ — 54, 248(1); “cash method” — 28(1), 248(1); “class of 
shares” — 248(6); “common share” — 248(1); “control” — 256(6)-(9); 
“controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “cumulative eligible capital” — 14(5), 248(1); “depreciable pro- 
perty” 13(21), 248(1);. “designated insurance property” — 138(12), 
248(1); “disposition” — 248(1); “eligible capital property” — 54, 248(1); 
“eligible property” — 85(1.1), (1.11); “farming” — 248(1); “financial in- 
stitution” — 85(1.4), 142.2(1); “foreign affiliate’ — 95(1), 248(1); “for- 
eign resource property” — 66(15), 248(1); “insurer” —248(1); “‘inter- 
est” —in real property 248(4); “inventory” — 248(1); “mark-to-market 
property” — 85(1.4), 142.2(1); “Minister”, “NISA Fund No. 2”, “non-res- 
ident” — 248(1); “paid-up capital” — 89(1), 248(1); “passenger vehicle”, 
“person”, “preferred share’, “prescribed”, “property” — 248(1); “qualify- 
ing share’ — 192(6), 248(1) [not intended to apply to.s. 85]; “regula- 
tion” — 248(1); “related” —251(2); “resident | in Canada’ — 
94(3)(a)(vil), 250; “share”, “shareholder” — 248(1); “specified debt obli- 
gation” — 85(1.4), 142.2(1); “specified participating interest” — 248(1); 
“taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian, pro- 
perty”’ — 248(1); “taxable dividend” — 89(1), 248(1);. “taxation year” — 
249; “taxpayer” — 248(1); “undepreciated capital cost” — 13(21), 248(1); 
“wholly owned corporation” — 85(1.3). 


interpretation Bulletins [s. 85]: IT-188R: Sale of accounts receivable. 


Information Circulars [s. 85]: 76-19R3: Transfer of property to a 
corporation under section 85. 


85.1 (1) Share for share exchange — Where shares 
of any particular class of the capital stock of a Canadian 
corporation (in this section referred to as the “purchaser”) 
are issued to a taxpayer (in this section referred to as the 
“vendor’’) by the purchaser in exchange for a capital pro- 
perty of the vendor that is shares of any particular class of 
the capital stock (in this section referred to as the “ex- 
changed shares’’) of another corporation that is a taxable 
Canadian corporation (in this section referred to as the 
“acquired corporation’), subject to subsection (2), 


(a) except where the vendor has, in the vendor’s return 
of income for the taxation year in which the exchange 
occurred, included in computing the vendor’s income 
for that year any portion of the gain or loss, otherwise 
determined, from the disposition of the exchanged 
shares, the vendor shall be deemed 


(i) to have disposed of the exchanged shares for 
proceeds of disposition equal to the adjusted cost 
base to the vendor of those shares immediately 
before the exchange, and 


(11) to have acquired the shares of the purchaser at a 
cost to the vendor equal to the adjusted cost base to 
the vendor of the exchanged shares immediately 
before the exchange, 


and where the exchanged shares were taxable Cana- 
dian property of the vendor, the shares of the pur- 
chaser so acquired by the vendor shall be deemed to 
be taxable Canadian property of the vendor; and 


(b) the cost to the purchaser of each exchanged share, 
at any time up to and including the time the purchaser 
disposed of the share, shall be deemed to be the lesser 
of 
(i) its fair market value immediately before the ex- 
change, and 


(ii) its paid-up capital immediately before the 
exchange. 


Related Provisions: 7(1.5) — Shares acquired through employee stock 
option; 40(3.5)(b)(ii) — Application of loss deferral rules on share ex- 
change; 85.1(2) — Where rollover not to apply; 85.1(3)-(6) — Exchange 
of foreign share for foreign share; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed 
taxable Canadian property retains status when rolled out of trust or into 
trust; 112(7)— Application of stop-loss rule where shares exchanged; 
219.1 — Corporate emigration; 248(25.1) — Deemed taxable Canadian 
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property retains status through trust-to-trust transfer; 256(7)(c), (d) — 
Whether control of corporation acquired on rollover; Canada-U.S: Tax 
Treaty:Art. XII:8 — Deferral of tax for U.S. resident transferor. 


History: That portion of subsec. 85.1(1) preceding para. (a) amended by 
1994, c. 7, Sch. VII (1993, c. 24), s. 36, applicable to exchanges of shares 
occurring after December 20, 1991. That portion formerly read: 


85.1 (1) Where shares of any particular class of the capital stock of 
a Canadian corporation (in this section referred to as the ‘“‘pur- 
chaser”) have, after May 6, 1974, been issued to a taxpayer (in this 
section referred to as the “vendor’’) by the purchaser in exchange for 
capital property of the vendor that is shares of any particular class 
of the capital stock (in this section referred to as the “exchanged 
shares”) of another corporation (in this section referred to as the 
“acquired corporation”), subject to subsection (2), the following 
rules apply: 


1.T. Application Rules: 26(26), (28). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-450R: Share for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2) Where subsec. (1) does not apply — Subsection 
(1) does not apply where 


(a) the vendor and purchaser were, immediately before 
the exchange, not dealing with each other at arm’s 
length (otherwise than because of a right referred to in 
paragraph 251(5)(b) that 1s a right of the purchaser to 
acquire the exchanged shares); 


(b) the vendor or persons with whom the vendor did 
not deal at arm’s length, or the vendor together with 
persons with whom the vendor did not deal at arm’s 
length, 


(i) controlled the purchaser, or 


(11) beneficially owned shares of the capital stock 
of the purchaser having a fair market value of more 
than 50% of the fair market value of all of the out- 
standing shares of the capital stock of the 
purchaser, 


immediately after the exchange; 


(c) the vendor and the purchaser have filed an election 
under subsection 85(1) or (2) with respect to the ex- 
changed shares; 


(d) consideration other than shares of the particular 

_ class of the capital stock of the purchaser was received 
by the vendor for the exchanged shares, notwithstand- 
ing that the vendor may have disposed of shares of the 
capital stock of the acquired corporation (other than 
the exchanged shares) to the purchaser for considera- 
tion other than shares of one class of the capital stock 
of the purchaser; or 


(e) the vendor 


_ (i) is a foreign affiliate of a taxpayer resident in 
Canada at the end of the taxation year of the ven- 
dor in which the exchange occurred, and 


(ii) has included any portion of the gain or loss, 
otherwise determined, from the disposition of the 
exchanged shares in computing its foreign accrual 
property income for the taxation year of the vendor 
in which the exchange occurred. 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: Para. 85.1(2)(e) added by 2001, c. 17, subsec. 63(1), applicable 
to exchanges that occur after 1995. 

Para. 85.1(2)(a) substituted by 1994, c. 21, s. 37, applicable to exchanges 
occurring after December 21, 1992. That para. formerly read; 


(a) the vendor and purchaser were, immediately before the ex- 
change, not dealing with each other at arm’s length; 
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Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-450R: Share for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2.1) Computation of paid-up capital — Where, at 
any time, a purchaser has issued shares of its capital stock 
as a result of an exchange to which subsection (1) ap- 
plied, in computing the paid-up capital in respect of any 
particular class of shares of its capital stock at any partic- 
ular time after that time 


(a) there shall be deducted that proportion of the 
amount, if any, by which 


(i) the increase, if any, as a result of the issue, in 
the paid-up capital in respect of all the shares of the 
capital stock of the purchaser, computed without 
reference to this subsection as it applies to the 
issue, 


exceeds 


(11) the paid-up capital in respect of all of the ex- 
changed shares received as a result of the exchange 


that 


(iii) the increase, if any, as a result of the issue, in 
the paid-up capital in respect of the particular class 
of shares, computed without reference to this sub- 
section as it applies to the issue, 

is of 
(iv) the amount, if any, determined in subparagraph 
(1) in respect of the issue; and 


(b) there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid by the purchaser before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts required by paragraph 
(a) to be deducted in respect of that particular class 
of shares before the particular time. 


Related Provisions: 219.1 — Corporate emigration; 256(6), (6.1) — 
Meaning of “controlled”. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-450R: Share for share exchange. 


(3) Disposition of shares of foreign affiliate — 
Where a taxpayer has disposed of capital property that 
was shares of the capital stock of a foreign affiliate of the 
taxpayer to any corporation that was, immediately follow- 
ing the disposition, a foreign affiliate of the taxpayer (in 
this subsection referred to as the “acquiring affiliate”) for 
consideration including shares of the capital stock of the 
acquiring affiliate, 
(a) the cost to the taxpayer of any property (other than 
shares of the capital stock of the acquiring affiliate) 
receivable by the taxpayer as consideration for the dis- 
position shall be deemed to be the fair market value of 
the property at the time of the disposition; 


(b) the cost to the taxpayer of any shares of any class 
of the capital stock of the acquiring affiliate receivable 
by the taxpayer as consideration for the disposition 
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shall be deemed to be that proportion of the amount, if 
any, by which the total of the adjusted cost bases to 
the taxpayer, immediately before the disposition, of 
the shares disposed of exceeds the fair market value at 
that time of the consideration receivable for the dispo- 
sition (other than shares of the capital stock of the ac- 
quiring affiliate) that 


(i) the fair market value, immediately after the dis- 
position, of those shares of the acquiring affiliate 
of that class 

is of 
(ii) the fair market value, immediately after the dis- 
position, of all shares of the capital stock of the ac- 


quiring affiliate receivable by the taxpayer as con- 
sideration for the disposition; 


(c) the taxpayer’s proceeds of disposition of the shares 
shall be deemed to be an amount equal to the cost to 
the taxpayer of all shares and other property receivable 
by the taxpayer from the acquiring affiliate as consid- 
eration for the disposition; and 


(d) the cost to the acquiring affiliate of the shares ac- 
quired from the taxpayer shall be deemed to be an 
amount equal to the taxpayer’s proceeds of disposition 
referred to in paragraph (c). 

Related Provisions: 44.1(6), (7) — Small business investment rollover 


on exchange of shares; 53(1)(c) — Addition to ACB of share; 85.1(4) — 
Exception. : 


(4) Exception — Subsection (3) is not applicable in re- 
spect of a disposition at any time by a taxpayer of a share 
of the capital stock of a foreign affiliate, all or substan- 
tially all of the property of which at that time was ex- 
cluded property (within the meaning assigned by subsec- 
tion 95(1)), to another foreign affiliate of the taxpayer 
where the disposition is part of a series of transactions or 
events for the purpose of disposing of the share to a per- 
son who, immediately after the series of transactions or 
events, was a person (other than a foreign affiliate of the 
taxpayer) with whom the taxpayer was dealing at arm’s 
length. 


a ia lucioces Amendment — 85. 14) CG 


Pues of the hae toa person sO Eueaialy _ 
after the series of transactions or events, was a per- 
son (other than a foreign affiliate of the taxpay er) 
with whom the ea caze was aie at arm’ S ge ts 


1b) a specifier pardetpacinie interest. 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 11(1), will amend subsec. 85.1(4) to read as 
above, applicable to dispositions and exchanges that oceur in taxation 
years that begin after 2002. 


Technical Notes: Subsection 85. 1@). permit ponies 
transfer, on a taxdeferred “rollover” basis, the shares of a for- 
eign affiliate of the taxpayer to another foreign affiliate of the 
taxpayer. Subsection 85.1(5) provides a similar rollover for 
shareholders who exchange shares of a foreign corporation for 
shares of another corporation. Subsections 85.1(4) and (6), re-_ 
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spectively, identify circumstances in which subsection 85.1(3) 
or (5) will not apply. — 

Subsection 85.1(4) is amended to provide that subsection 
85.1(3) does not apply to a disposition at any time by a tax- 
payer of a property that is a specified participating interest. 
Subsection 85.1(6) is similarly amended so that subsection 
85.1(5) does not apply to an exchanged share that is, immedi- 
ately before the exchange, a specified participating interest. 
The concept of a specified participating interest is generally 
relevant in the context of the foreign investment entity rules in 
sections 94.1 to 94.4, For more information on the definition 
“specified participating interest” in subsection 248(1), see the 
commentary on that definition. 


Related Provisions: 248(10) — Series of transactions. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-291R3: Transfer of property to a corporation under subsection 
85(1). 


(5) Foreign share for foreign share exchange — 
Subject to subsections (3) and (6) and 95(2), where a cor- 
poration resident in a country other than Canada (in this 
section referred to as the “foreign purchaser”) issues 
shares of its capital stock (in this section referred to as the 
“issued foreign shares”) to a vendor in exchange for 
shares of the capital stock of another corporation resident 
in a country other than Canada (in this section referred to 
as the “exchanged foreign shares”) that were immediately 
before the exchange capital property of the vendor, except 
where the vendor has, in the vendor’s return of income 
for the taxation year in which the exchange occurred, in- 
cluded in computing the vendor’s income for that year 
any portion of the gain or loss, otherwise determined, 
from the disposition of the exchanged foreign shares, the 
vendor is deemed 


(a) to have disposed of the exchanged foreign shares 
for proceeds of disposition equal to the adjusted cost 
base to the vendor of those shares immediately before 
the exchange, and 


(b) to have acquired the issued foreign shares at a cost 
to the vendor equal to the adjusted cost base to the 
vendor of the exchanged foreign shares immediately 
before the exchange, 


and where the exchanged foreign shares were taxable Ca- 
nadian property of the vendor, the issued foreign shares 
so acquired by the vendor are deemed to be taxable Cana- 
dian property of the vendor. 

Related Provisions: 85.1(6)— Where rollover does not apply; 
$6.1(1) — Foreign spinoff; 95(2)(f.6)(43) —No FAPI rollover where 
85.1(5) applies; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed taxable Canadian 
property retains status when rolled out of trust or into trust; 248(25.1) — 
Deemed taxable Canadian property retains status through trust-to-trust 
transfer. 


History: Subsec. 85.1(5) added by 2001, c. 17, subsec. 63(2), applicable 
to exchanges that occur after 1995. 


(6) Where subsection (5) does not apply — Sub- 
section (5) does not apply where 


(a) the vendor and foreign purchaser were, immedi- 
ately before the exchange, not dealing with each other 
at arm’s length (otherwise than because of a right re- 
ferred to in paragraph 251(5)(b) that is a right of the 
foreign purchaser to acquire the exchanged foreign 
shares); 

(b) immediately after the exchange the vendor, per- 
sons with whom the vendor did not deal at arm’s 
length or the vendor together with persons with whom 
the vendor did not deal at arm’s length 


(i) controlled the foreign purchaser, or 
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(ii) beneficially owned shares of the capital stock 
of the foreign purchaser having a fair market value 
of more than 50% of the fair market value of all of 
the outstanding shares of the capital stock of the 
foreign purchaser; 


(c) consideration other than issued foreign shares was 
received by the vendor for the exchanged foreign 
shares, notwithstanding that the vendor may have dis- 
posed of shares of the capital stock of the other corpo- 
ration referred to in subsection (5) (other than the ex- 
changed foreign shares) to the foreign purchaser for 
consideration other than shares of the capital stock of 
the foreign purchaser; 


(d) the vendor 


(i) is a foreign affiliate of a taxpayer resident in 
Canada at the end of the taxation year of the ven- 
dor in which the exchange occurred, and 


(i1) has included any portion of the gain or loss, 
otherwise determined, from the disposition of the 
exchanged foreign shares in computing its foreign 
accrual property income for the taxation year of the 
vendor in which the exchange occurred; or 


(e) the vendor is a foreign affiliate of a taxpayer resi- 
dent in Canada at the end of the taxation year of the 
vendor in which the exchange occurred and the ex- 
changed foreign shares are excluded property (within 
the meaning assigned by subsection 95(1)) of the 
vendor. 


Proposed Addition — 85.1(6)(f) 
(f) the exchanged foreign shares are, immediately 
_ before the exchange, specified participating interest. 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 11(2), will add para. 85.1(6)(f), applicable to 
dispositions and exchanges that occur in taxation years that begin after 
2002. : 


Technical Notes: See under 85.1(4). 


History: Subsec. 85.1(6) added by 2001, c. 17, subsec. 63(2), applicable 
to exchanges that occur after 1995. 


Proposed Amendment — Canadian/foreign 
(cross-border) share-for-share exchange 


Supplementary Information, Economic Statement, 
October 18, 2000 and Federal budget, Supplementary 
Information, February 18, 2003 and March 23, 2004: See 
after 86.1. 


Definitions [s. 85.1]: “acquired corporation” — 85.1(1); “‘adjusted cost 
base” — 54, 248(1); “amount” — 248(1); “arm’s length” — 251(1); “Ca- 
nadian corporation” — 89(1), 248(1); “capital property” — 54, 248(1); 
“class of shares” — 248(6); “controlled” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “disposition” — 248(1); “divi- 
dend” — 248(1); “exchanged foreign shares” — 85.1(5); “exchanged 


share” — 85.1(1); “foreign accrual property income” — 95(1); “foreign 
affiliate” — 95(1), 248(1); “foreign purchaser”, “issued foreign shares” — 
85.1(5); “paid-up capital” — 89(1), 248(1); “person”, “property” — 


248(1); “purchaser” — 85.1(1); “resident” — 250; “resident in Can- 
ada” — 94(3)(a)(vil), 250; “series of transactions” — 248(10); “‘share”, 
“specified participating interest’ — 248(1); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


86. (1) Exchange of shares by a shareholder in 
course of reorganization of capital — Where, at a 
particular time after May 6, 1974, in the course of a reor- 
ganization of the capital of a corporation, a taxpayer has 
disposed of capital property that was all the shares of any 
particular class of the capital stock of the corporation that 
were owned by the taxpayer at the particular time (in this 
section referred to as the “old shares”), and property is 
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receivable from the corporation therefor that includes 
other shares of the capital stock of the corporation (in this 
section referred to as the “new shares’), the following 
rules apply: 


(a) the cost to the taxpayer of any property (other than 
new shares) receivable by the taxpayer for the old 
shares shall be deemed to be its fair market value at 
the time of the disposition; 


(b) the cost to the taxpayer of any new shares of any 
class of the capital stock of the corporation receivable 
by the taxpayer for the old shares shall be deemed to 
be that proportion of the amount, if any, by which the 
total of the adjusted cost bases to the taxpayer, imme- 
diately before the disposition, of the old shares ex- 
ceeds the fair market value at that time of the consid- 
eration receivable for the old shares (other than new 
shares) that 


(1) the fair market value, immediately after the dis- 
position, of those new shares of that class, 


is of 
(11) the fair market value, immediately after the dis- 
position, of all new shares of the capital stock of 


the corporation receivable by the taxpayer for the 
old shares; and 


(c) the taxpayer shall be deemed to have disposed of 
the old shares for proceeds of disposition equal to the 
cost to the taxpayer of all new shares and other pro- 
perty receivable by the taxpayer for the old shares. 
Related Provisions: 7(1.5) — Exchange of shares; 51(1), (2) — Con- 
version of debt to shares; 51(4) — Application of s. 86 to exchange of 
convertible property; 55(1) — “Permitted redemption” for butterfly pur- 
poses; 85(1)-(3) — Transfer of property to corporation; 86(2.1) — Com- 
putation of paid-up capital; 86(3) — Application; 86(4) — Debt forgive- 
ness — reduction in adjusted cost base of mew shares; 112(7) — 
Application of stop-loss rule where shares exchanged; Canada-U.S. Tax 
Treaty:Art. XIII:8 — Deferral of tax for U.S. resident transferor. 


Regulations: 230(3) (no information return required if no other 
consideration). 


1.T. Application Rules: 26(27), (28). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT- 
146R4: Shares entitling shareholders to choose taxable or capital 
dividends. 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; 
ATR-33: Exchange of shares. 


(2) idem — Notwithstanding paragraphs (1)(b) and (c), 
where a taxpayer has disposed of old shares in circum- 
stances described in subsection (1) and the fair market 
value of the old shares immediately before the disposition 
exceeds the total of 


(a) the cost to the taxpayer of the property (other than 
new shares) receivable by the taxpayer for the old 
shares as determined under paragraph (1)(a), and 


(b) the fair market value of the new shares, immedi- 
ately after the disposition, 


and it is reasonable to regard any portion of the excess (in 
this subsection referred to as the “gift portion’) as a bene- 
fit that the taxpayer desired to have conferred on a person 
related to the taxpayer, the following rules apply: 


(c) the taxpayer shall be deemed to have disposed of 
the old shares for proceeds of disposition equal to the 
lesser of 


(i) the total of the cost to the taxpayer of the pro- 
perty as determined under paragraph (1)(a) and the 
gift portion 
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and 


(ii) the fair market value of the old shares immedi- 
ately before the disposition, 


(d) the taxpayer’s capital loss from the disposition of 
the old shares shall be deemed to be nil, and 


(e) the cost to the taxpayer of any new shares of any 
class of the capital stock of the corporation receivable 
by the taxpayer for the old shares shall be deemed to 
be that proportion of the amount, if any, by which the 
total of the adjusted cost bases to the taxpayer, imme- 
diately before the disposition, of the old shares ex- 
ceeds the total determined under subparagraph (c)() 
that 


(i) the fair market value, immediately after the dis- 
position, of the new shares of that class, 


1s of 


(ii) the fair market value, immediately after the dis- 

position, of all new shares of the capital. stock of 

the corporation receivable by the taxpayer for the 
_ old shares. 


Related Provisions: 86(3) — Application. 


a Application Rules: 26(27), (28) (where shares or property owned 
since before 1972). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; 
ATR-33: Exchange of shares. ‘ 


(2.1) Computation of paid-up capital — Where sub- 
section (1) applies to a disposition of shares of the capital 
stock of a corporation (in this subsection referred to as the 
“exchange’”’), in computing the paid-up capital in respect 
of a particular class of shares of the capital stock of the 
corporation at any particular time that is the time of, or 
any time after, the exchange, 


(a) there shall be deducted the amount determined by 
the formula 


C 
eager 


where 


A. is the total of all amounts each of which is the in- 
crease, if any, as a result of the exchange, in. the 
paid-up capital in respect of a class of shares of the 
capital stock of the corporation, computed without 
reference to this subsection as it applies to the 
exchange, 


B._ is the amount, if any, by which the paid-up capital 
in respect of the old shares exceeds the fair market 
value of the consideration (other than shares of the 
capital stock of the corporation) given by the cor- 
poration for the old shares on the exchange, and 


C is the increase, if any, as a result of the exchange, 
in the paid-up capital in respect of the particular 
class of shares, computed without reference to this 
subsection as it applies to the exchange; and 


(b) there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts deemed by subsec- 
tion 84(3), (4) or (4.1) to be a dividend on 
shares of that class paid by the corporation 
before the particular time 
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exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts required by paragraph 
(a) to be deducted in respect of that particular class 
of shares before the particular time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 86(2.1) added by 1994, c. 21, subsec. 38(1), applicable 
to exchanges occurring after August 1992, other than an exchange occur- 
ring after August 1992 and before December 21, 1992 where the corpora- 
tion issuing shares on the exchange so elects in writing and files the elec- 
tion with the Minister of National Revenue by December 31, 1994. 


(3) Application — Subsections (1) and (2) do not apply 
in any case where subsection 85(1) or (2) applies. 


ally relevant in he « context of ihe foreig estment: entity - 
rules in sections 94.1 to 94.4. For more information on the defi- 
nition “specified participating interest” in subsection 24 
see the commentary on that definition. 


Related Provisions: 51(4) — Application of section 51. 


History: Subsec. 86(3) substituted by 1994, c. 21, subsec. 38(2), applica- 
ble to reorganizations that begin after December 21, 1992. That subsec. 
formerly read: 


(3) Where subsecs. (1) and (2) do not apply — Subsections (1) 
and (2) are not applicable in any case where section 51 or any of 
subsections 85(1) to (3) is applicable. 


(4) Computation of adjusted cost base — Where a 
taxpayer has disposed of old shares in circumstances de- 
scribed in subsection (1), 


(a) there shall be deducted after the disposition in 
computing the adjusted cost base to the taxpayer of 
each new share the amount determined by the formula 


B 
Ay Xo 
c 
where 
A is the amount, if any, by which 


(i) the total of all amounts deducted under para- 
graph 53(2)(g.1) in computing the adjusted cost 


\l sic. Should read (3) — ed. 
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base to the taxpayer of the old shares immedi- 
ately before the disposition 


exceeds 


(1) the amount that would be the taxpayer’s 
capital gain for the taxation year that includes 
the time of the disposition from the disposition 
of the old shares if paragraph 40(1)(a) were 
read without reference to subparagraph (iii) of 
that paragraph, 


Bis the fair market value of the new share at the time 
it was acquired by the taxpayer in consideration for 
the disposition of the old shares, and 


C is the total of all amounts each of which is the fair 
market value of a new share at the time it was ac- 
quired by the taxpayer in consideration for the dis- 
position of the old shares; and 


(b) the amount determined under paragraph (a) in re- 
spect of the acquisition shall be added in computing 
the adjusted cost base to the taxpayer of the new share 
after the disposition. 


Related Provisions: 53(1)(q)— Addition to ACB for amount under 
86(4)(b); 53(2)(g.1) — Reduction in ACB under 86(4)(a); 80.03(2)(a) — 
Deemed gain on disposition following debt forgiveness. 


History: Subsec. 86(4) added by 1995, c. 21, s. 29, applicable to taxation 
years that end after Hebruary 21, 1994. 


Definitions [s. 86]: “adjusted cost base” — 54, 248(1); 
248(1); “capital loss’ — 39(1)(b), 248(1); “capital property” — 54, 
248(1); “class of shares” — 248(6); “ ; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “old shares” — 86(1); “person”, 
“preferred share”, “property”, “share”, “specified participating interest’, 
“taxpayer” — 248(1). 


“amount”? — 


1.T. Application Rules [s. 86]: 26(27).(where old shares owned since 
before 1972). 


Interpretation Bulletins [s. 86]: IT-146R4: Shares entitling sharehold- 
ers to choose taxable or capital dividends; IT-243R4: Dividend refund to 
private corporations. 


86.1 Foreign Spin- offs — (1) Eligible distribution 
not included in income — Manuals landing any other 
provision of this Part, 


(a) the amount of an eligible distribution received by a 
taxpayer shall not be included in computing the in- 
come of the taxpayer; and 


(b) subsection 52(2) does not apply to the eligible dis- 
tribution received by the taxpayer. 


Related Provisions: 85.1(5)— Foreign share-for-share exchange; 
86.1(2) — Eligible distribution. 


(2) Eligible distribution — For the purposes of this 
section and Part XI, a distribution by a particular corpora- 
tion that is received by a taxpayer is an eligible distribu- 
tion if 
(a) the distribution is with respect to all of the tax- 
payer’s common shares of the capital stock of the par- 
ticular corporation (in this section referred to as the 
“original shares”); 


(b) the distribution consists solely of common shares 
of the capital stock of another corporation that were 
owned by the particular corporation immediately 
before their distribution to the taxpayer (in this section 
referred to as the “spin-off shares’’); 


S. 86.1(2)(c) 


(c) in the case of a distribution that is not prescribed, 


(i) at the time of the distribution, both corporations 
are resident in the United States and were never 
resident in Canada, 


(ii) at the time of the distribution, the shares of the 
class that includes the original shares are widely 
held and actively traded on a prescribed stock ex- 
change in the United States, and 


(iii) under the United States Internal Revenue Code 
applicable to the distribution, the shareholders of 
the particular corporation who are resident in the 
United States are not taxable in respect of the 
distribution; 


Uaucuae . AEnGEGHE 88) EN, (iii) 


aides: held andsisisi _ 
(A) are. ines traded « on a ee 
exchange in the United States, or. 


(8) are required, ‘under. the Securities E: 
change Act of 1 934 of the United States a 
a apenCee fon time to time ae be reg. 


from time t to time, that es to ie af nen _ 


the sharetiolders of - Laer lees wh 


will amend oe 86. 1E\eti) and 
to distributions made after 1909 — 


@) shfommation seenets to) in eae 86. Lye) 
vided to the Minister of National Revenue on a timely basis if it j 


provided to that Minister before the 90th day after the day ¢ on 1 which 


the amending legislation is assented to; and 


(b) an election referred to in para. 86. 12)(f) is deemed to e fi ad” 


on a timely basis if it is filed with the Minister of Nati ional Revenue _ 


before the 90th day after the ee on which the amending legislatio a 


is assented to. 


Technical Notes Wecember 20, “-2002): Rateecion 


86.1(2) defines an “eligible distribution” for the purposes of the 


tax-deferral that applies with respect to distributions to Cana- — 


dian resident shareholders of spin-off shares by a foreign cor- _ 
poration. Subsection 86.1(2) is amended in three Tespects. 


First, subparagraph 86. 1L(2)(c)(ii) requires that. a taxpayer’ S 
original shares be included in a class that is widely held and _ 
actively traded on a prescribed stock exchange in the United 
States at the time of the distribution (section 3201 of the Regu- - 
lations prescribes certain U.S. stock exchanges). The condition 
that the share be actively traded on a U.S. stock exchange is — 
amended effective after 1999 to require that the taxpayer’s - 
original shares of the foreign ieee nie at t the time ue = 
distribution, widely held and . 


* actively traded on a a stock “exchange in ned 
United States, or 


* required, under the Securities Wchciies Act of 1934 of the 
United States, to be registered with the Securities and Ex- 
change Commission (and are so registered), 


In general, a class of shares of a U.S. corporation must be reg- 
istered under the Securities Exchange Act of 1934 with the Se- 
curities and Exchange Commission (“SEC”) if more than 500 
shareholders own shares of the class, the corporation has more 
than $10 million in assets and shares of the class will be traded 
on a national securities exchange. Thus this SEC registration 


Income Tax Act, Part I, Division B 


requirement applies if it is expected that the shares will trade 
on a national securities exchange, with the SEC filing and pub- 
lic disclosure requirements thereafter applying to the corpora- 
tion regardless of whether any of its auc’ shares ae in the 
future on the exchange. 


Second, the references in subparagraphs 86. 12\(e)(iii) and 
86.1(2)(e)(vi) to the United States Internal Revenue Code are 

replaced by “the Internal Revenue Code of ree of the aed ow 
States, as amended from time to time”. _ a 


Letter from Dept. of Pee June. 1% 2001: 
Dear Dox] 


This i is in response to your letters. of laseany 19, ‘May. - ‘and 
May 22, 2001 concerning your request on behalf of your client, © 

x] regarding proposed section 86.1 of the Income Tax Act 
(the “Act’ *). In particular, you ask that consideration be given — 
to extending proposed subparagraph 86. 1(2)(c)Gi) to foreign 
spin-off si bubions made ee a Pees ae in the 


ae - ee e 
rements for a public compat 
Dp scribed stock —, Howe er, W 


tt is widely held requirement would e» 
as =~ a is oe i ee the emp 


7 Fae” ba papi 
of te Ae be extended to ee 


ee her 
amendment 


bes Farier 
General Director, Tax Legislation Division! 
4 Branch — . 
 6.ca Me Bill McCloskey 
Assistant Commissioner, Policy and Legislation, Branch, 
Canada Customs and Revenue Agency 3 


(d) in the case of a Aistribution that is prescribed, 


(i) at the time of the distribution, both corporations 
are resident in the same country, other than the 
United States, with which Canada has a tax treaty 
(in this section referred to as the “foreign country’) 
and were never resident in Canada, 


(ii) at the time of the distribution, the shares of the 
class that includes the original shares are widely 
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held and actively traded on a prescribed stock 
exchange, 


(ii1) under the law of the foreign country, those 
shareholders of the particular corporation who are 
resident in that country are not taxable in respect of 
the distribution, and 


(iv) the distribution is prescribed subject to such 
terms and conditions as are considered appropriate 
in the circumstances; 


(e) before the end of the sixth month following the day 
on which the particular corporation first distributes a 
spin-off share in respect of the distribution, the partic- 
ular corporation provides to the Minister information 
satisfactory to the Minister establishing 


(i) that, at the time of the distribution, the shares of 
the class that includes the original shares are 
widely held and actively traded on a prescribed 
stock exchange, 


Proposed Amendment — 86.1(2)(e)(i) 
/ (i) es at itt Unie 7 - os aeedinal 


Application: The Pee oes 2004 draft epilation, subsec. 34(2), / 


will amend subpara. 86.1(2)(e)G) to read as oe ees on the 
same basis as 86.1(2)(c)Gi), Gii). S 


Technical Notes (December 20, 
graph 86.1(2)(e)(i) is amended conseq 
to subparagraph. 86.1(2)(c)Gi) described 


2): Third, subp: a 
| to the amendment 
above. _ 


(11) that the particular corporation and the other 
corporation referred to in paragraph (b) were never 
resident in Canada, 


(iii) the date of the distribution, 


(iv) the type and fair market value of each property 
distributed to residents of Canada, 


(v) the name and address of each resident of Can- 
ada that received property with respect to the 
distribution, 


(vi) in the case of a distribution that is not pre- 
scribed, that the distribution 1s not taxable under 
the United States Internal Revenue Code applicable 
to the distribution, 


Proposed Amendment — 86. 1(2)(e)(vi) 


(vi) in the case of a distribution that is not pre- 
scribed, that the distribution is not taxable under 
the provisions of the Internal Revenue Code of 
1986 of the United States, as amended from time 
to time, that apply to the distribution, 
Application: The February 27, 2004 draft legislation, subsec. 34(2), _ 
will amend subpara. 86.1(2)(e)(vi) to read as above, applicable on the 
same basis as 86.1(2)(c)(i1), (ili). 
Technical Notes (December 20, 2002): See under 
86.1(2)(c)(i1), (iii) above. 


(vii) in the case of a distribution that is jn oat 
that the distribution is not taxable under the law of 
the foreign country, and 


(vill) such other matters that are required, in pre- 
scribed form; and 


(f) except where Part XI applies in respect of the tax- 
payer, the taxpayer elects in writing filed with the tax- 
payer’s return of income for the taxation year in which 
the distribution occurs (or, in the case of a distribution 
received before October 18, 2000, filed with the Min- 
ister before July 2001) that this section apply to the 


S. 86.1(4)(a) 


distribution and provides information satisfactory to 
the Minister 


(i) of the number, cost amount (determined without 
reference to this section) and the fair market value 
of the taxpayer’s original shares immediately 
before the distribution, 


(ii) of the number, and fair market value, of the 
taxpayer’s original shares and the spin-off shares 
immediately after the distribution of the spin-off 
shares to the taxpayer, 


(111) except where the election is filed with the tax- 
payer’s return of income for the year in which the 
distribution occurs, concerning the amount of the 
distribution, the manner in which the distribution 
was reported by the taxpayer and the details of any 
subsequent disposition of original shares or spin- 
off shares for the purpose of determining any gains 
or losses from those dispositions, and 


(iv) of such other matters that are required, in pre- 
scribed form. 
Related Provisions: 86.1(5) — Reassessments beyond limitation pe- 
riod; 95(2)(g.2) — Foreign accrual property income; 96(3) — Election by 
members of partnership; 220(3.2), Reg. 600(c) — Late filing of election 
under 86.1(2)(f). 


Regulations: 3201(0) (prescribed stock exchanges in the United States); 
5600 (prescribed distribution). 

I.T. Technical News: No. 28 (foreign spin-offs with “poison pill” share- 
holder rights plans). 


(3) Cost adjustments — Where a spin-off share is dis- 
tributed by a corporation to a taxpayer pursuant to an eli- 
gible distribution with respect to an original share of the 
taxpayer, 


(a) there shall be deducted for the purpose of comput- 
ing the cost amount to the taxpayer of the original 
share at any time the amount determined by the 
formula 


A X (B/C) 
where 


A 1s the cost amount, determined without reference to 
this section, to the taxpayer of the original share at 
the time that is immediately before the distribution 
or, if the original share is disposed of by the tax- 
payer, before the distribution, at the time that is im- 
mediately before its disposition, 


B is the fair market value of the spin-off share imme- 
diately after its distribution to the taxpayer, and 


C is the total of 


(1) the fair market value of the original share 
immediately after the distribution of the spin- 
off share to the taxpayer, and 


(11) the fair market value of the spin-off share 
immediately after its distribution to the tax- 
payer; and 
(b) the cost to the taxpayer of the spin-off share is the 
amount by which the cost amount of the taxpayer’s 
original share was reduced as a result of paragraph (a). 


(4) Inventory — For the purpose of calculating the value 
of the property described in an inventory of a taxpayer’s 
business, 


(a) an eligible distribution to the taxpayer of a spin-off 
share that is included in the inventory is deemed not to 
be an acquisition of property in the fiscal period of the 
business in which the distribution occurs; and 
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(b) for greater certainty, the value of the spin-off share 
is to be included in computing the value of the inven- 
tory at the end of that fiscal period. 


(5) Reassessments — Notwithstanding subsections 
152(4) to (5), the Minister may make at any time such 
assessments, reassessments, determinations and redeter- 
minations that are necessary where information is ob- 
tained that the conditions in subparagraph (2)(c)(iii) or 
(d)(ii1)-are not, or are no longer, satisfied. 


History: S. 86.1 added by 2001, c. 17, s. 64, applicable to distributions 
received after 1997, except that 


(a) information referred to in para. 86.1(2)(e) is deemed to be pro- 
vided to the Minister of National Revenue on a timely basis if it is 
provided to that Minister before September 12, 2001 (90. days after 
Royal Assent); and 


(b) the election referred to in para. 86.1(2)(f) is deemed to be filed on 
a timely basis if it is filed with the Minister of National Revenue 
before September 12, 2001 (90 days after Royal Assent). 


Definitions [s. 86.1]: “amount”, “assessment”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “common share” — 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “cost amount’, “dispo- 


sition” — 248(1); “fiscal period” — 249.1; “foreign country” — 
86.1(2)(d); “inventory”, “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “prescribed” — 248(1); tease stock exchange” — 

a “resident”, “resident in Can- 
ada” — 250; “share”, ‘shareholder’, sta treaty” — 248(1); “taxation 
year’ — 249; “taxpayer” — 248(1); “United States”, “writing” — Jnter- 


pretation Act 35(1). 


Supplementary _ ‘infor pe ee 
October © J 2000 a 
es 


es do not oe howevei: to oa Can 
who oe shares of d i 


die ‘ijustine: ‘paigup cap 
of taxable Canadian property s 
nefits that could potentially aris 


EB Bbe gains into dividends (or 


rules do not eas Anwever toa ‘Canad $) 
who exchanges shares of a domestic corporatio 
foreign corporation. While there may be other indirect means of 
accomplishing such an exchange on a tax-deferred ae : the re 
sulting transactions can be complex and costly. 


In the October 2000 Economie Statement and ude pila. 
the Government undertook to consult with interested. parties on a 
tax deferral provision that specifically address tax-de - 
border share-for-share exchanges. At the same time, the Giver. 
ment noted that a basic requirement for sue) a Le is that 
it protect Canada’s tax base. oe 


A draft of legislative proposals, désigiedt to balance hase dbies 
tives, will be released in me near future oe amend: review cae 
comment. 
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Federal budget, Supplementary Information, 
2004: Cross-Border ee phate Extee 


87. (1) Amalgamations — In this section, an amalga- 
mation means a merger of two or more corporations each 
of which was, immediately before the merger, a taxable 
Canadian corporation (each of which corporations is re- 
ferred to in this section as a “‘predecessor corporation”’) to 
form one corporate entity (in this section referred to as the 
“new corporation”) in such a manner that 


(a) all of the property (except amounts receivable from 
any predecessor corporation or shares of the capital 
stock of any predecessor corporation) of the predeces- 
sor corporations immediately before the merger be- 
comes property of the new corporation by virtue of the 
merger, 


(b) all of the liabilities (except amounts payable to any 
predecessor corporation) of the predecessor. corpora- 
tions immediately before the merger become liabilities 
of the new corporation by virtue of the merger, and 


(c) all of the shareholders (except any predecessor cor- 
poration), who owned shares of the capital stock of 
any predecessor corporation immediately before the 
merger, receive shares of the capital stock of the new 
corporation because of the merger, 


otherwise than as a result of the acquisition of property of 
one corporation by another corporation, pursuant to the 
purchase of that property by the other corporation or as a 
result of the distribution of that property to the other cor- 
poration on the winding-up of the corporation. 


Related Provisions: 53(6) — Effect of amalgamation or merger on 
adjusted cost base of share, partnership interest or trust interest; 69(13) — 
Amalgamation or merger — deemed proceeds of disposition; 80.03(1), 
(3)(a)Gi) — Capital gain on amalgamation following debt forgiveness; 
87(1.1) — Shares deemed to have been received by virtue of merger; 
87(8) — Foreign mergers; 87(9) — Triangular amalgamations; 89(1)“Ca- 
nadian corporation” — Whether amalgamated corporation is a’ Canadian 
corporation; 89(1)“taxable Canadian corporation’(b) — Farmers’ or fish- 
ermen’s insurer eligible for amalgamation rules; 89(2) — Where corpora- 
tion is beneficiary under life insurance policy; 112(7) — Application of 
stop-loss rule following amalgamation; 128.2 — Predecessor corporations 
take on residence status of amalgamated corporation; 137(4.3) — Deter- 
mination of preferred-rate amount; 139.1(3)(g) — Where insurance corpo- 
ration merges causing demutualization; 204.85(3) — Rules on amalgama- 
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tion of LSVCCs; 248(1)“disposition’(n), 248(1.1)— Cancellation of 
shares on foreign amalgamation deemed not to be a disposition; 251(3.1), 
(3.2) — Amalgamated corporation deemed related to predecessor. See ad- 
ditional Related Provisions at end of s. 87. 


History: Para. 87(1)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 37(1), applicable to amalgamations occurring after 1989. Para. (c 
formerly read: ett 


(c) all of the shareholders (except any predecessor corporation) of 
the predecessor.corporations immediately before the merger receive 
shares of the capital stock of the new corporation by virtue of the 
merger, 

Regulations: 230(3) (no information return required on cancellation of 

predecessor’s shares). 

.T. Application Rules: 26(28). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 87. 


Information Circulars: 88-2, paras. 20, 28: General anti-avoidance 
rule — section 245 of the Income Tax Act; 88-2 Supplement, para. 9: Gen- 
eral anti-avoidance rule — section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-29: Amalgamation of social clubs; ATR- 
55: Amalgamation followed by sale of shares; ATR-59: Financing explo- 
ration and development through limited partnerships. 


Registered Charities Newsletters: 16 (issues: amalgamations, merg- 
ers, and consolidations). 


(1.1) Shares deemed to have been received by 
virtue of merger — For the purposes of paragraph 
(1)(c) and the Income Tax Application Rules, where there 
is a merger of 


(a) a corporation and one or more of its subsidiary 
wholly-owned corporations, or 


(b) two or more corporations each of which is a sub- 
sidiary wholly-owned corporation of the same 
corporation, 


any shares of the capital stock of a predecessor corpora- 
tion owned by a shareholder (except any predecessor cor- 
poration) immediately before the merger that were not 
cancelled on the merger shall be deemed to be shares of 
the capital stock of the new corporation received by the 
shareholder by virtue of the merger as consideration for 
the disposition of the shares of the capital stock of the 
predecessor corporations. 


Related Provisions: 87(1.4) — Subsidiary wholly-owned corporation. 
See additional Related Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(1.2) New corporation continuation of a predeces- 
sor — Where there has been an amalgamation of corpo- 
rations described in paragraph (1.1)(a) or of two or more 
corporations each of which is a subsidiary wholly-owned 
corporation of the same person, the new corporation is, 
for the purposes of section 29 of the Income Tax Applica- 
tion Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.21, 66.4 and 66.7, deemed to be the same corporation 
as, and a continuation of, each predecessor corporation, 
except that this subsection does not affect the determina- 
tion of any predecessor corporation’s fiscal period, taxa- 
ble income or tax payable. 


Related Provisions: 87(1.4) — Subsidiary wholly-owned corporation. 
See additional Related Provisions at end of s. 87. 


History: Subsec. 87(1.2) amended by 2001, c. 17, subsec. 65(1), applica- 
ble to amalgamations that occur after 2000. The subsec. formerly read: 


(1.2) New corporation continuation of a predecessor — Where 
there has been an amalgamation of corporations described in para- 
graph (1.1)(a) or of 2 or more corporations each of which is a sub- 
sidiary wholly-owned corporation of the same person, the new cor- 
poration shall, for the purposes of section 29 of the Income Tax 
Application Rules, stibsection 59(3.3) and sections 66, 66.1, 66.2, 
66.4 and 66.7, be deemed to be the same-corporation as, and a con- 


S. 87(2)(a) 


tinuation of, each predecessor corporation, except that this subsec- 
tion shall not affect the determination of any predecessor corpora- 
tion’s fiscal period, taxable income or tax payable. 


Subsec. 87(1.2) substituted by 1994, c. 21, subsec. 39(1), applicable to 
amalgamations occurring after December 21, 1992. That subsec. formerly 
read: 


(1.2) New corporation continuation of predecessor — Where 
there has been an amalgamation of corporations described in para- 
graph (1.1)(a) or (b), the new corporation shall, for the purposes of 
section 29 of the Income Tax Application Rules, subsection 59(3.3) 
and sections 66, 66.1, 66.2, 66.4 and 66.7, be deemed to be the same 
corporation as and a continuation of each predecessor corporation, 
except that this subsection shall in no respect affect the determina- 
tion of any predecessor corporation’s fiscal period, taxable income 
or tax payable. 


Regulations: 1214 (resource and processing allowances — purposes for 
which amalgamated corporation deemed to be continuation of 
predecessors). 


Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties. See also list at end of s. 87. 


(1.3) [Repealed under former Act] 


(1.4) Definition of “subsidiary wholly-owned cor- 
poration” — Notwithstanding subsection 248(1), for the 
purposes of this subsection and subsections (1.1), (1.2) 
and (2.11), “subsidiary wholly-owned corporation” of a 
person (in this subsection referred to as the “parent’’) 
means a corporation all the issued and outstanding shares 
of the capital stock of which belong to 


(a) the parent; 


(b) a corporation that is a subsidiary wholly-owned 
corporation of the parent; or 


(c) any combination of persons each of which is a per- 
son described in paragraph (a) or (b). 

Related Provisions: See Related Provisions at end of s. 87. 

History: Subsec. 87(1.4) substituted by 1994, c. 21, subsec. 39(2), appli- 


cable to amalgamations occurring after December 21, 1992. That subsec. 
formerly read: 


(1.4) Notwithstanding subsection 248(1), for the purposes of this 
subsection and subsections (1.1), (1.2) and (2.11), “subsidiary 
wholly-owned corporation” of a corporation (in this subsection re- 
ferred to as the “parent corporation”) means a corporation all the 
issued and outstanding shares of the capital stock of which belong 
to 


(a) the parent corporation; 


(b) a corporation that is a subsidiary wholly-owned corporation 
of the parent corporation; or 


(c) any combination of corporations each of which is a corpora- 
tion described in paragraph (a) or (b). 


That portion of subsec. 87(1.4) preceding para. (a) amended by 1994, c. 7, 
Sch. VII (1993, c. 24), subsec. 37(2), to add reference to subsection 
(2.11), applicable to amalgamations occurring after 1989. 


Interpretation Bulletins: See list at end of s. 87. 


(1.5) Definitions — For the purpose of this section, “fi- 
nancial institution”, “mark-to-market property” and 
“specified debt obligation” have the meanings assigned 
by subsection 142.2(1). 


History: Subsec. 87(1.5) added by 1995, c. 21, subsec. 54(1), applicable 
to taxation years that end after February 22, 1994. 


(2) Rules applicable — Where there has been an amal- 
gamation of two or more corporations after 1971 the fol- 
lowing rules apply: 


(a) taxation year — for the purposes of this Act, the 
corporate entity formed as a result of the amalgama- 
tion shall be deemed to be a new corporation the first 
taxation year of which shall be deemed to have com- 
menced at the time of the amalgamation, and a taxa- 
tion year of a predecessor corporation that would oth- 
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erwise have ended after the amalgamation shall be 

deemed to have ended immediately before the 

amalgamation; 
Selected Cases [para. 87(2)(a)]: Pan Ocean Oil Ltd. v. Canada, 
[1994] 2 C.T.C. 143 (FCA) (New company did not “acquire” property of 
predecessor companies); Guaranty Properties Ltd. v. Canada, [1990] 2 
C.T.C. 94 (FCA); leave to appeal to SCC refused (1991), 49 B.L.R. 320 
(note) (Notice of reassessment to company subsequent to amalgamation 
was valid). 


Interpretation Bulletins: IT-179R: Change of fiscal period. See also 
list at end of s. 87. 


Information Circulars: 88-2, para. 21: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


(b) inventory — for the purpose of computing the in- 
come of the new corporation, where the property de- 
scribed in the inventory, if any, of the new corporation 
at the beginning of its first taxation year includes pro- 
perty that was described in the inventory of a prede- 
cessor corporation at the end of the taxation year of 
the predecessor corporation that ended immediately 
before the amalgamation (which taxation year of a 
predecessor corporation is referred to in this section as 
its “last taxation year’), the property so included shall 
be deemed to have been acquired by the new corpora- 
tion at the beginning of its first taxation year for an 
amount determined in accordance with section 10 as 
the value thereof for the purpose of computing the in- 
come of the predecessor corporation for its last taxa- 
tion year, except that where the income of the prede- 
cessor corporation for its last taxation year from a 
farming business was computed in accordance with 
the cash method, the amount so determined in respect 
of inventory owned in connection with that business 
shall be deemed to be the total of all amounts each of 
which is an amount included because of paragraph 
28(1)(b) or (c) in computing that income for that year 
and, where the income of the new corporation from a 
farming business is computed in accordance with the 
cash method, for the purpose of section 28, 


(1) an amount equal to that total shall be deemed to 
have been paid by the new corporation, and 


(11) the new corporation shall be deemed to have 
purchased the property for an amount equal to that 
total, 


in its first taxation year and in the course of carrying 
on that business; 


History: Para. 87(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 65(1), applicable to amalgamations occurring after 1988, except 
that, in its application with respect to property acquired from a predecessor 
corporation the last taxation year of which commenced before 1989, the 
reference to “paragraph 28(1)(b) or (c)” in the para. shall be read as “‘para- 
graph 28(1)(b)”. Para. 87(2)(b) formerly read: 


(b) inventory — for the purpose of computing the income of the 
new corporation for its first taxation year, where the property de- 
scribed in the inventory, if any, of the new corporation at the com- 
mencement of that year includes 


(i) property that was described in the inventory of a predecessor 
corporation at the end of the taxation year of the predecessor 
corporation that ended immediately before the amalgamation 
(which taxation year of a predecessor corporation is referred to 
in this section as its “last taxation year’), or 


(ii) property that would have been described in the inventory of 
the predecessor corporation at the end of its last taxation year if 
its income for that year had not been computed in accordance 
with the method authorized by subsection 28(1), 


the property so included shall be deemed to have been acquired by 
the new corporation at the commencement of its first taxation year 
for an amount determined in accordance with section 10 as the 
value thereof for the purpose of computing the income of the prede- 
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cessor corporation for its last taxation year, except that where the 
income of the predecessor corporation for its last taxation year was 
computed in accordance with the method authorized by subsection 
28(1), the amount so determined shall be deemed to be the amount, 
if any, specified in respect of the predecessor corporation under par- 
agraph 28(1)(b) for that year; 

Interpretation Bulletins: IT-427R: Livestock of farmers. See also list at 

end of s. 87. 


(c) method adopted for computing income — 
in computing the income of the new corporation for a 
taxation year from a business or property 


(i) there shall be included any amount received or 
receivable (depending on the method followed by 
the new corporation in computing its income for 
that year) by it in that year that would, if it had 
been received or receivable (depending on the 
method followed by the predecessor corporation in 
computing its income for its last taxation year) by 
the predecessor corporation in its last taxation year, 
have been included in computing the income of the 
predecessor corporation for that year, and 


(11) there may be deducted any amount paid or pay- 
able (depending on the method followed by the 
new corporation in computing its income for that 
--year) by it in that year that would, if it-had been 
paid or payable (depending on the method fol- 
lowed by the predecessor corporation in computing 
its income for its last taxation year) by the prede-_ 
cessor corporation in its last taxation year, have 
been deductible in computing the income of the 
predecessor corporation for that year; 
Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 


88(1)(e.2) — Winding-up. See additional Related Provisions at end of s. 
87. 


Interpretation Bulletins: See list at end of s. 87. 


(d) depreciable property — for the purposes of 
sections 13 and 20 and any regulations made under 
paragraph 20(1)(a), 


(1) where depreciable property of a prescribed class 
has been acquired by the new corporation from a 
predecessor corporation, the capital cost of the pro- 
perty to the new corporation shall be deemed to be 
the amount that was the capital cost of the property 
to the predecessor corporation, and. 


(i1) in determining the undepreciated capital cost to 
the new corporation of depreciable property of a 
prescribed class at any time, 


(A) there shall be added to the capital cost to 
the new corporation of depreciable property of 
the class acquired before that time the cost 
amount, immediately before the amalgamation, 
to a predecessor corporation of each property 
included in that class by the new corporation, 


(B) there shall be subtracted from the capital 
cost to the new corporation of depreciable pro- 
perty of that class acquired before that time the 
capital cost to the new corporation of property 
of that. class acquired by virtue of the 
amalgamation, 


(C) a reference in subparagraph 13(5)(b)(ii) to 
amounts that would have been deducted in re- 
spect of property in computing a taxpayer’s in- 
come shall be construed as including a refer- 
ence to amounts that would have been deducted 
in respect of that property in computing a pred- 
ecessor corporation’s income, and 
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(D) where depreciable property that is deemed 
by subsection 37(6) to be a separate prescribed 
class has been acquired by the new corporation 
from a predecessor corporation, the property 
shall continue to be deemed to be of that same 
separate prescribed class; 


History: Cl. 87(2)(d)(ii)(C) amended by 1997, c. 25, subsec. 18(1), appli- 
cable to taxation years that begin after 1996. Cl. (ii)(C) formerly read: 


(C) a reference in subparagraph 13(5)(b)(ii) to amounts that would 
have been deducted by a taxpayer in respect of transferred property 
shall be construed as including a reference. to amounts that would 
have been deducted by a predecessor corporation in respect of that 
property, and 


Cl. 87(2)(d)@i)(C) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
65(2), applicable to taxation years commencing after June 17, 1987 that 
end after 1987. Cl. (11)(C) formerly read: 


(C) a reference in subparagraph 13(5)(a)(ii) to amounts that would 
have been allowed to a taxpayer in respect of transferred property, 
at the rate that was allowed to the taxpayer in respect of property of 
a prescribed class, shall be construed as including a reference to 
amounts that would have been allowed to a predecessor corporation 
in respect of that property at the rate that was allowed to the prede- 
cessor corporation in respect of property of that prescribed class, 
and 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


interpretation Bulletins: See list at end of s. 87. 


(d.1) depreciable property acquired from 
predecessor corporation — for the purposes of 
this Act, where depreciable property (other than pro- 
perty of a prescribed class) has been acquired by the 
new corporation from a predecessor corporation, the 
new corporation shall be deemed to have acquired the 
property before 1972 at an actual cost equal to the ac- 
tual cost of the property to the predecessor corpora- 
tion, and the new corporation shall be deemed to have 
been allowed the total of all amounts allowed to the 
predecessor corporation in respect of the property, 
under regulations made under paragraph 20(1)(a), in 
computing the income of the predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


Interpretation Bulletins: See list at end of s. 87. 


(e) capital property — subject to paragraph (e.4) 
and subsection 142.6(5), where a capital property 
(other than depreciable property or an interest in a 
partnership) has been acquired by the new corporation 
from a predecessor corporation, the cost of the pro- 
perty to the new corporation shall be deemed to be the 
amount that was the adjusted cost base of the property 
to the predecessor corporation immediately before the 
amalgamation; 

Related Provisions: 53(6) — Effect of amalgamation on ACB of share, 

partnership interest or trust interest; 69(13) — Amalgamation or merger. 

See additional Related Provisions at end of s. 87. 


History: Para. 87(2)(e) amended by 1995, c. 21, subsec. 54(2), applicable 

to taxation years that end after February 22, 1994. Para. (e) formerly read: 
(e) where any capital property (other than depreciable property or 
an interest in a partnership) has been acquired by the new corpora- 
tion from a predecessor corporation, the cost of the property to the 
new corporation shall be deemed to be the amount that was the ad- 
justed cost base of the property to the predecessor corporation im- 
mediately before the amalgamation; 

Interpretation Bulletins: See list at end of s. 87. 


(e.1) partnership interest — where a partnership 
interest that is capital property has been acquired from 
a predecessor corporation to which the new corpora- 


S. 87(2)(e.4) 


tion was related, for the purposes of this Act, the cost 
of that partnership interest to the new corporation shall 
be deemed to be the amount that was the cost of that 
interest to the predecessor corporation and, in respect 
of that partnership interest, the new corporation shall 
be deemed to be the same corporation as and a contin- 
uation of the predecessor corporation; 

Related Provisions: 53(1)(e), 53(2)(c) — ACB — partnership interest; 

88(1)(c), 88(1)(e.2) — Winding-up; 100(2.1) — Gain from disposition of 

partnership interest on amalgamation. See additional Related Provisions at 

end of s. 87. 

Interpretation Bulletins: See list at end of s. 87. 


(e.2) security or debt obligation — subject to 
paragraphs (e.3) and (e.4) and subsection 142.6(5), 
where a property that is a security or debt obligation 
(other than a capital property or an inventory) of a 
predecessor corporation used by it in the year in, or 
held by it in the year in the course of, carrying on the 
business of insurance or lending money in the taxation 
year ending immediately before the amalgamation has 
been acquired by the new corporation from the prede- 
cessor corporation, the cost of the property to the new 
corporation shall be deemed to be the amount that was 
the cost amount of the property to the predecessor cor- 
poration immediately before the amalgamation; 
History: Para. 87(2)(e.2) amended by 1995, c. 21, subsec. 54(3), applica- 


ble to taxation years that end after February 22, 1994. Para. (e.2) formerly 
read: 


(e.2) where any property that is a security or debt obligation (other 
than a capital property or an inventory) of a predecessor corporation 
used by it in the year in, or held by it in the year in the course of, 
carrying on the business of insurance or lending money in the taxa- 
tion year ending immediately before the amalgamation has been ac- 
quired by the new corporation from the predecessor corporation, the 
cost of the property to the new corporation shall be deemed to be 
the amount that was the cost amount of the property to the predeces- 
sor corporation immediately before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(e.3) financial institutions — specified debt ob- 
ligation — where the new corporation is a financial 
institution in its first taxation year, it shall be deemed, 
in respect of a specified debt obligation (other than a 
mark-to-market property) acquired from a predecessor 
corporation that was a financial institution in its last 
taxation year, to be the same corporation as, and a 
continuation of, the predecessor corporation; 
Related Provisions: 87(1.5) — Interpretation; 87(2)(b) — Meaning of 
“last taxation year”; 88(1)(e.2) — Winding-up; 142.6(5) — Parallel rule 
for rollover transactions generally. See additional Related Provisions at 
end of s. 87. 


History: Para. 87(2)(e.3) added by 1995, c. 21, subsec. 54(3), applicable 
to amalgamations occurring, and windings-up beginning, after February 
22, 1994. 


(e.4) financial institutions — mark-to-market 
property — where 


(i) the new corporation is a financial institution in 
its first taxation year and a property acquired by 
the new corporation from a predecessor corpora- 
tion is a mark-to-market property of the new corpo- 
ration for the year, or 


(ii) a predecessor corporation was a financial insti- 
tution in its last taxation year and a property ac- 
quired by the new corporation from the predeces- 
sor corporation was a mark-to-market property of 
the predecessor corporation for the year, 


the cost of the property to the new corporation shall be 
deemed to be the amount that was the fair market 
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value of the property 

amalgamation; 
Related Provisions: 87(1.5) — Interpretation; 87(2)(b) — Meaning of 
“last taxation year’; 87(2)(e), (e.2) — Rule overrides normal rules for cap- 
ital property, securities and debt obligations; 87(2)(g.2), 142.6(1)(b) — 
Predecessor non-financial institution deemed to have disposed of property 
before amalgamation; 142.5(2)— Predecessor financial _ institution 
deemed to have disposed of property before amalgamation; 142.6(5), 
(6) — Acquisition of specified debt obligation by financial institution “in 
rollover transaction. See additional Related Provisions at end of s: 87.' 


History: Para. 87(2)(e.4) added by 1995, c. 21, subsec. 54(3), applicable 

to amalgamations occurring after October 1994. 
(e.5) financial institutions — mark-to-market 
property — for the purposes of subsections 112(5) to 
(5.2) and (5.4) and the definition “mark-to-market pro- 
perty” in subsection 142.2(1), the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 

Related Provisions: 87(1.5) — Interpretation; 88(1)(h) — Parallel rule 


on windup; 142.7(6)(a) — Parallel rule on conversion of foreign bank af- 
filiate to branch. See additional Related Provisions at end of s. 87. 


History: Para. 87(2)(e.5) added by 1995, c. 21, subsec. 54(3), applicable 

to amalgamations occurring at any time (including, for greater certainty, 

amalgamations occurring before June 22, 1995). 
(f) eligible capital property — for the purposes of 
determining under this Act any amount relating to cu- 
mulative eligible capital, an eligible capital amount, an 
eligible capital expenditure or eligible capital pro- 
perty, the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 

History: Para. 87(2)(f) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 


subsec. 37(3), applicable to amalgamations occurring after June 1988. 
That para. formerly read: 


immediately before the 


(f) cumulative eligible capital — for the purposes of computing 
the cumulative eligible capital of the new corporation at any time in 
respect of a business, where a predecessor corporation carried on a 
business that is carried on by the new corporation, the amount of the 
cumulative eligible capital of the predecessor corporation immedi- 
ately before the amalgamation in respect of that business shall be 
added to the amount determined for A in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of that business; 


Interpretation Bulletins: See list at end of s. 87. 


(f.1) [Repealed] 


History: Para. 87(2)(f.1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), 

subsec. 37(3), applicable to amalgamations occurring after June 1988. 

That para. formerly read: 
(f.1) idem — notwithstanding paragraph (f), for the purposes of 
computing the cumulative eligible capital of the new corporation at 
any time in respect of a business, where the last taxation year of a 
predecessor corporation commenced before July, 1988 and the pred- — 
ecessor corporation carried on a business that is carried on by the 
new corporation, */2 of the amount of the cumulative eligible capital 
of the predecessor corporation immediately before the amalgama- 
tion in respect of that business shall be added to the amount deter- 
mined for A in the definition “cumulative eligible capital” in sub- 
section 14(5) in respect of that business; 


(g) reserves — for the purpose of computing the in- 
come of the new corporation for a taxation year, 


(i) any amount that has been deducted as a reserve 
in computing the income of a predecessor corpora- 
tion for its last taxation year shall be deemed to 
have been deducted as a reserve in computing the 
income of the new corporation for a taxation year 
immediately preceding its first taxation year, and 


(ii) any amount deducted under paragraph 20(1)(p) 
in computing the income of a predecessor corpora- 
tion for its last taxation year or a previous taxation 
year shall be deemed to have been deducted under 
that paragraph in computing the income of the new 
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corporation for a taxation year immediately preced- 
ing its first taxation year; 
Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 
88(1)(e.2) — Winding-up. 
(g.1) continuation — for the purposes of sections 
12.3 and 12.4, subsection 20(26) and section 26, the 
new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(g.2) financial institution rules — for the purposes 
of paragraphs 142.4(4)(c) and (d) and subsections 
142.5(5) and (7) and 142.6(1), the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up; 142,6(1)(b) — Deemed 
disposition of specified debt obligations and mark-to-market properties on 


becoming a financial institution. See additional Related Provisions at end 
of s. 87. 


History: Para. 87(2)(g.2) added by 1995, c. 21, subsec. 54(4), applicable 

to taxation years that end after February 22, 1994, | 
(g.3) superficial losses — for the purposes of ap- 
plying subsections 13(21.2), 14(12),- 18(15)..and 
40(3.4) to any property that was disposed of by a pred- 
ecessor corporation before the amalgamation, the new 
corporation is deemed to be the same corporation as,’ 
and a continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87.. 


History: Para. 87(2)(g.3) added by 1998, c. 19, subsec. 117(1), applicable 
to amalgamations that occur, and windings-up that, begin, after April 26, 
(Uo. 


(g.4) superficial losses — capital property — 
for the purpose of applying paragraph 40(3.5)(c) in re- 
spect of any share that was acquired by a predecessor 
corporation, the new corporation is deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(g.4) added by 1998, c. 19, subsec..117(1), applicable 
to amalgamations that occur, and windings-up that begin, after April 26, 
1995. 


_ —— 


conporadiel in satistibtion of allocations r 


y pre 2 ee 
| corporation will be deductible by the new corporation. In addi- 
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tion, new paragraph 87(2)(g.5) ensures that the deduct 

an amount paid to a new corporation formed on t 
tion of the cooperative corporation’s customer an 
poration will not be affected by: the amalgamati 


Related Provisions: 88( Ite. ye — - Winding-up 


(h) debts — for the purpose of computing a deduc- 
tion from the income of the new corporation for a tax- 
ation year under paragraph 20(1)(1), (1.1). or (p) 


(i) any debt owing to a predecessor corporation that 
was included in computing the income of the pred- 
ecessor corporation for its last taxation year or a 
preceding taxation year, 


(i1) where a predecessor corporation was an insurer 
or a corporation the ordinary business of which in- 
cluded the lending of money, any loan or lending 
asset made or acquired by the predecessor corpora- 
tion in the ordinary course of its business of insur- 
ance or the lending of money, or 


» (iii) where a: predecessor corporation was an in- 
surer or a corporation the ordinary business of 
which included the lending of money, any instru- 
ment or commitment described in paragraph 
20(1)(1.1) that was issued, made or assumed by the 
predecessor corporation in the ordinary course of 
its business of insurance or the lending of money, 


and that by reason of the amalgamation, has been ac- 
quired by the new corporation, shall be deemed to be a 
debt owing to the new corporation that was included 
in computing its income for a preceding taxation year, 
a loan or lending asset made or acquired or an instru- 
ment or commitment that was issued, made or as- 
sumed by the new corporation in a preceding taxation 
year in the ordinary course of its business of insurance 
or the lending of money, as the case may be; 

Related Provisions: 80(2)— Deemed settlement on amalgamation; 

87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — Winding-up. 

See additional Related Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(h.1) debts — for the purposes of section 61.4, the 
description of F in subsection 79(3), the definition 
“forgiven amount” in subsection 80(1), subsection 
80.03(7) and section 80.04, the new corporation shall 
be deemed to be the same corporation as, and a contin- 
uation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(h.1) added by 1995, c. 21, subsec. 30(1), applicable 
to taxation years that end after February 21, 1994. 


(i) special reserve — for the purpose of computing 
a deduction from the income of the new corporation 
for a taxation year under paragraph 20(1)(n), any 
amount included in computing the income of a prede- 
cessor corporation from a business for its last taxation 
year or a previous taxation year in respect of property 
sold in the course of the business shall be deemed to 
have been included in computing the income of the 
new corporation from the business for a previous year 
in respect of that property; 

Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 

88(1)(e.2) — Winding-up. See additional Related Provisions at end of s. 

87. 


Interpretation Bulletins: IT-154R: Special reserves. See also list at end 
of s. 87. 


(j) special 
paragraphs 20(1)(m), -(m.1) and 


reserves —for the purposes of 
(m.2), subsection 


S. 87(2)(j.3) 


20(24) and section 34.2, the new corporation is 
deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(j) amended by 1996, c. 21, subsec. 15(1), applicable 
to amalgamations that occur and windings-up that begin after 1994. The 
para. formerly read: 


(j) idem —for the purposes of paragraphs 20(1)(m), (m.1) and 

'-(m.2) and subsection 20(24), the new corporation shall be deemed 
to be the same corporation as, and a continuation of, the predecessor 
corporation; 


Para. 87(2)(j) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
37(4), applicable to amalgamations occurring and windings-up beginning 
after 1990, Para. (j) formerly read: 


(j) idem — for the purpose of computing a deduction from the in- 
come of the new corporation for a taxation year under paragraph 
20(1)(m), (m.1) or (m.2) or section 32, any amount included in 
computing the income of a predecessor corporation from a business 
for its last taxation year or a preceding taxation year by virtue of 
paragraph 12(1)(a) shall be deemed to have been included in com- 
puting the income of the new corporation from the business for a 
preceding taxation year by virtue of that paragraph; 


Interpretation Bulletins: IT-154R: Special reserves. See also list at end 
of s. 87. 


(j.1) inventory adjustment — for the purposes of 
paragraph 20(1)(@i), an amount required by paragraph 
12(1)() to be included in computing the income of a 
predecessor corporation for its last taxation year shall 
be deemed to be an amount required by paragraph 
12(1)(r) to be included in computing the income of the 
new corporation for a taxation year immediately pre- 
ceding its first taxation year; 


Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 
88(1)(e.2) a ian up. see additional Related Provisions at end of s. 
87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.2) prepaid expenses and matchable expendi- 
tures — for the purposes of subsections 18(9) and 
(9.01), section 18.1 and paragraph 20(1)(mm), the new 
corporation is deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(j.2) amended by 1998, c. 19, subsec. 117(2), applica- 
ble after November 17, 1996. The para. formerly read: 


(j.2) prepaid expenses — for the purposes of subsections 18(9) 
and (9.01) and paragraph 20(1)(mm), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, each 
predecessor corporation; 


Para. 87(2)(j.2) amended by 1995, c. 
et seq. Para. (j.2) formerly read: 


3, subsec. 23(1), applicable to 1994 


(j.2) prepaid expenses — for the purposes of subsection 18(9) and 
paragraph 20(1)(mm), the new corporation shall be deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(j.3) employee benefit plans, etc. [SDAs, 
RCAs] — for the purposes of paragraphs 12(1)(n.1), 
(n.2) and (n.3) and 20(1)(r), (00) and (pp), section 
32.1, paragraph 104(13)(b) and Part X1.3, the new cor- 
poration shall be deemed to be the same corporation 
as, and a _ continuation of, each predecessor 
corporation; 


Related Provisions: 88(1)(e.2)— Winding-up. See additional Related 
Provisions at end of s. 87. 
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History: Para. 87(2)(j.3) substituted by 1994, c. 21, subsec. 39(3), appli- 
cable to taxation years ending after December 21, 1992. That para. for- 
merly read: 
(j.3) employee benefit plans, etc.—for the purposes of 
paragraphs 12(1)(n.2) and (n.3), 20(1)(r), (00) and (pp), section 32.1 
and Part XI.3, the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor corporation; 


Para. 87(2)(j.3) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
65(3), to add reference to para. (pp), applicable to amalgamations occur- 
ring and windings-up commencing after 1985. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. See also list at end of s. 87. 


(j.4) accrual rules — for the purposes of subsections 
12(3) and (9), section 12.2, subsection 20(19) and the 
definition “adjusted cost basis” in subsection 148(9) of 
this Act, and subsections 12(5) and (6) and paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: See list at end of s. 87. 


(j.5) cancellation of lease — for the purposes of 
paragraphs 20(1)(z) and (z.1), the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up: See additional Related 
Provisions. at end of.s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.6) continuing corporation — for the purposes of 
paragraphs 12(1)(t) and (x), subsections 12(2.2) and 
13(7.1), (7.4) and (24), paragraphs 13(27)(b) and 
(28)(c), subsections 13(29) and 18(9.1), paragraphs 
20(1)(e), (e.1) and (hh), sections 20.1 and 32, para- 
graph 37(1)(c), subsection 39(13), subparagraphs 
53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsec- 
tions 53(2.1), 66(11.4) and 66.7(11); section 139.1, 
subsection 152(4.3), the determination of D in the def- 
inition “undepreciated capital cost” in subsection 
13(21) and the determination of L in the definition 
“cumulative Canadian exploration expense” in subsec- 
tion 66.1(6), the new corporation is deemed to. be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 

Related Provisions: 55(3.2)(b) — Continuation for purposes of butter- 

fly reorganizations and capital gains stripping; 88(1)(e.2) — Winding-up. 

See additional Related Provisions at end of s. 87. 

History: Para. 87(2)(j.6) amended by 2000, c. 19, s. 13, applicable to 

amalgamations that occur, and windings-up that begin, after December 15, 

1998. The para. formerly read: 
(j.6) for the purposes of paragraphs 12(1)(t) and (x), subsections 
12(2.2) and 13(7.1), (7.4) and (24), paragraphs 13(27)(b) and 
(28)(c), subsections 13(29) and 18(9.1), paragraphs 20(1)(e), (e.1) 
and (hh), sections 20.1 and 32, paragraph 37(1)(c), subsection 
39(13), subparagraphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), 
subsections 53(2.1), 66(11.4), 66.7(11) and 152(4.3), the determina- 
tion of D in the definition “undepreciated capital cost” in subsection 
13(21) and the determination of L in the definition “cumulative Ca- 
nadian exploration expense” in subsection 66.1(6), the new corpora- 
tion shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 


Para. 87(2)(j.6) substituted by 1994, c. 21, subsec. 39(4), applicable after 
January 1990, and 


(a) in applying the para. after 1987 and before February 1990, it shall 
be read as including a reference to para. 20(1)(e.1); and 


(b) in applying the para. after January 1990 and before 1994, it shall 
be read as if the reference in it to “sections 20.1 and 32” were a refer- 
ence to “section 32”. 
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Para. 87(2)(j.6) formerly read: 


(j.6) [continuation as to various subjects] — for the purposes of 
paragraphs 12(1)(t) and (x), subsections 12(2.2) and 13(7.1), (7.4) 
and (24), paragraphs 13(27)(b) and (28)(c), subsections 13(29) and 
18(9.1), paragraphs 20(1)(e) and (hh), section 32, paragraph 
37(1)(c), subsection 39(13), subparagraphs 53(2)(c)(vi) and (h)(ii), 
paragraph 53(2)(s), subsections 53(2.1), 66(11.4), 66.7(11) and 
152(4.3) and the determination of D in the definition “undepreciated 
capital cost” in subsection 13(21) and of L in the definition “cumu- 
lative Canadian exploration expense” in subsection 66.1(6), the new 
corporation shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Para. 87(2)(j.6) amended by 1994, c. 7, Sch. VIII. (1993, c. 24), subsec. 
37(5), applicable after January 1990. Para. (j.6) formerly read: 


(j.6) continuation as to various subjects — for the purposes of 
paragraphs 12(1)(t) and (x), subsections 13(7.1), (7.4) and (24), 
paragraphs 13(27)(b) and (28)(c), subsections 13(29) and 18(9.1), 
paragraphs 20(1)(e) and (hh), section 32, paragraph 37(1)(c), sub- 
paragraphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsections 
53(2.1), 66(11.4), and 66.7(11) and the determination of D in the 
definition “undepreciated capital cost’ in subsection 13(21) and of 
L in the definition “cumulative Canadian exploration expense” in 
subsection 66.1(6), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 


Para. 87(2)(j.6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
65(4), to add reference to paras. 13(27)(b), (28)(c), subsecs. 13(29), 
18(9.1) and s. 32, applicable with respect to amalgamations occurring and 
windings-up commencing after 1989. 


Interpretation Bulletins: See list at end of s. 87. 


(j.7) certain transfers and loans [attribution . 
rules] — for the purposes of sections 74.4 and 74.5, 
the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.8) international banking centre business — 

for the purposes of section 33.1, the new corporation 

shall be deemed to be the same corporation.as, and a 

continuation of, each predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.9) Part VI and Part I.3 tax [pre-1992] — for the 
purposes of determining the amount deductible by the 
new corporation for any taxation year under section 
125.2 or 125.3, the new corporation shall be deemed 
to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.91) Part 1.3 and Part VI tax — for the purpose of 
determining the amount deductible under subsection 
181.1(4) or 190.1(3) by the new corporation for any 
taxation year, the new corporation is deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation, except that this paragraph does 
not affect the determination of the fiscal period of any 
corporation or the tax payable by any predecessor 
corporation; 
Proposed Amendment — 87(2)(j.91)  __ 
(j.91) Part 1.3 and Part VI tax — for the purpose 
_ of determining the amount deductible under subsec- — 
tion 181.1(4) or 190.1(3) by the new corporation for 
any taxation year, the new corporation is deemed to 
be the same corporation as, and a continuation of, 
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each predecessor corporation, except that this para-_ 
graph does not affect the determination of the fiscal 
period of any corporation or the tax payable by any 


corporation for any taxation vent tae = Jaap the : 


amalgamation; 


Application: The Febiuaty 27, 2004 draft legislation, subsec. 35(2), 
will amend para. 87(2)(j.91) to read as above, applicable to amalgama- 
tions that occur, and windings-up that begin, after December 20, 2002. — 
Technical Notes (December 20, 2002): Subsection 88(1) 
sets out rules relating to the winding- up of a ‘subsidiary into a 


parent corporation that owns at least 90% of each class of — 


shares of the subsidiary. A number of the rules that apply to 
amalgamations under subsection ees also ae to saa ae 
up under subsection 88(1). _ 


Paragraph 87(2)(j.91) allows a new seated atl in the case 
of a winding-up under subsection 88(1), a parent corporation, — 


to be considered as a continuation of its predecessors or subsid- 


iary, as the case may be, for the purposes of determining an — 
amount deductible under subsection 181.1(4) or 190.1(3). 


Those provisions relate, respectively, to the deduction iroma 
corporation’s tax otherwise payable under Pan 13. of an 


amount in respect of. its Canadian -surtax, and the deduction 


from a financial institution’s tax otherwise payable under po 


VI of an amount in respect of its tax. under Part I of. the Act. © 


Paragraph 87(2)(j.91) is amended to clarify that it does not af- 


fect the fiscal period of, or tax payable by, any corporation for 
any taxation year that ends prior to an amalgamation, or, by _ 


virtue paragraph 88(1)(e.2), the commencement ol a vance: 


up under subsection 88(1). 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(j.91) amended by 1998, c. 19, subsec. 117(3), appli- 
cable to amalgamations that occur, and windings-up that begin, after April 
26, 1995. The para. formerly read: 


(j.91) for the purposes of determining the amount deductible under 
subsection 181.1(4) or 190.1(3) by the new corporation for any tax- 
ation year, the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor corporation; 


Para. 87(2)G.91) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
37(6), applicable to amalgamations. occurring and windings-up beginning 
after 1990. 


(j.92) subsections 125(5.1) and 157.1(1) [small 
business deduction and instalment defer- 
ral] — for the purposes of subsection 125(5.1) and the 
definition “eligible corporation” in subsection 
157.1(1), the new corporation is deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(j.92) amended by 2002, c. 9, subsec. 30(1), applica- 
ble to taxation years that end after 2001. The para. formerly read: 


(j.92) subsec. 125(5.1) [small business deduction] — for the 
purposes of subsection 125(5.1), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, each 
predecessor corporation; # 


Para. 87(2)(j.92) added by 1995, c. 3, subsec. 23(2) applicable to taxation 
years that end after June 1994. 


(j.93) mining reclamation trusts [and qualifying 
environmental trusts] — for 
paragraphs 12(1)(z.1) and (z.2) and 20(1)(ss) and (tt) 
and sections 107.3 and 127.41, the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 
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the purposes of 


S. 87(2)(D) 


History: Para. 87(2)(j.93) added by 1995, c. 3, subsec. 23(2), applicable 
to amalgamations that occur and windings-up that begin after February 22, 
1994. 


(j.94) film or video productions — for the pur- 
poses of sections 125.4 and 125.5, the new corporation 
is deemed to be the same corporation as, and a contin- 
uation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(j.94) amended by 1998, c. 19, subsec. 117(4), appli- 
cable to amalgamations that occur and windings-up that begin after Octo- 
ber 1997. The para. formerly read: 


(j.94) Canadian film or video production tax credit — for the 
purpose of section 125.4, the new corporation is deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 


Para. 87(2)(§.94) added by 1996, c. 21, subsec. 15(2), applicable to amal- 
ages that occur and windings-up that Pee after 1994, 


- Proposed Addition - — 87(2)(j.95) 


non-resident trusts | and foreign 

t entities — for the purposes of sec- 
Ww corporation is deemed to be 
mn as, and a continuation of, each 


G95) 


Applicatio mas Octot 
ee FIES), . a 


Technical Notes: Section 87 sets out rules that apply on the 
eee of two or oe ta able ile eo posers: 


ae 


Now ee 87026. 95) profiaeen that, where there has been 
an amalgamation — of two or more taxable Canadian corpora- 
tions, the amalgamated corporation is deemed to be a continua- 
tion of its predecessor corporations for the purposes of sections 
94 to 94.4, which relate to foreign trusts and foreign investment 
entities. Thus, for example an amalgamated corporation will 
be considered to be a “contributor” “(as defined in subsection 
94(1)) to a trust if any predecessor corporation was a contribu- 
tor to the trust. In addition, the new corporation’s “deferral 
amount” (as defined in subsection 94.2(1)) in respect of an in- 
terest in a foreign investment entity will be determined in the 
same manner as a preleceaer Ss idetoreal amount” in ial of 
the same interest. —=—e 


Because of the. operation of re 88({)¢c. 2), new para- 


graph 87(2)(j.95) also pete to panes up to which section 
88 applies. 


Related eee 88(1)¢c. 2)— Windingsp. See additonal Re- 
lated Provisions at end of s, 87. 


(k) certain payments to employees — for the 
purpose of subsection 6(3), any amount received by a 
person from the new corporation that would, if re- 
ceived by the person from a predecessor corporation, 
be deemed for the purpose of section 5 to be remuner- 
ation for that person’s services rendered as an officer 
or during a period of employment, shall be deemed for 
the purposes of section 5 to be remuneration for ser- 
vices so rendered by the person; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


(1) scientific research and experimental devel- 
opment — for the purposes of section 37 and Part 
VIII, the new corporation shall be deemed to be the 
Same corporation as, and a continuation of, each pred- 
ecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


S. 87(2)(1) 


Interpretation Bulletins: See list at end of s. 87. 


(1.1) idem [repealed R&D aliowance] — for the 
purposes of this paragraph, paragraph fu 2) and section 
387A; 


(i) the base period for a particular taxation year of a 
new corporation that has fewer than 3 preceding 
taxation years shall be deemed to be the period 


(A) commencing on the day. that 


(1) is the earliest of all days each of which is 
a day immediately before the commence- 
ment of a taxation year of a predecessor cor- 
poration in respect of the new corporation 
that ended after 1976, and 


(II) is in the 3 year period ending on the day 
immediately before the commencement of 
the particular year, and 


(B) ending immediately before the first day of 
the particular taxation year, 
(11) where subparagraph (i) applies, 

(A) in determining the qualified expenditures 
made by the new corporation in its base period, 
there shall be included the total of all amounts 
each of which is the qualified expenditure made 
by a predecessor corporation in a taxation year 
that commenced in the base period of the new 
corporation, and 


(B) in determining the total of the amounts paid 
to the new corporation by persons referred to in 
subparagraphs (b)(i) to (iii) of the definition 
“expenditure base” in subsection 37.1(5) in its 
base period, there shall be included the total of 
all such amounts paid to a predecessor corpora- 
tion by a person referred to in those subpara- 
graphs in a taxation year that commenced in the 
base period of the new corporation, 


(ii1) the capital cost to the new corporation of any 
property that was a research property of a prede- 
cessor corporation acquired by it from the prede- 
cessor corporation shall be deemed to be the capital 
cost thereof to the predecessor corporation and the 
property shall be deemed to be a research property 
of the new corporation, and 


(iv) each amount determined in respect of the new 
corporation under subparagraph 37.1(3)(b)(i) or 
(111), as the case may be, shall be deemed to be the 
total of the amount otherwise determined and the 
total of amounts each of which is the amount deter- 
mined under subparagraph 37.1(3)(b)(G) or (ili), as 
the case may be, in respect of a predecessor 
corporation; 


(1.2) definition of “predecessor corporation” — 
for the purposes of this paragraph and paragraph (1.1), 
“predecessor corporation” includes any corporation in 
respect of which a predecessor corporation was a new 
corporation; 

(1.21) [debt forgiveness rules] — for the purposes 
of section 61.3, the definition “unrecognized loss” in 
subsection 80(1) and subsection 80.01(10), the new 
corporation is deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 
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same corporation as, and a continuation of, each predecessor 
corporation; 
Para. 87(2)(1.21) added by 1995, c. 21, subsec. 30(2), applicable to taxa- 
tion years that end after February 21, 1994. 


(1.3) replacement property — where before the 
amalgamation property of a predecessor corporation 
was unlawfully taken, lost, destroyed or taken under 
statutory authority, or was a former business property 
of the predecessor corporation, for the purposes of ap- 
plying sections 13 and 44 and the definition “former 
business property” in subsection 248(1) to the new 
corporation in respect of the property and any replace- 
ment property acquired therefor, the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, the predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at.end of s. 87. 


History: Para. 87(2)(1.3) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 37(7), applicable to amalgamations occurring and windings-up be- 
ginning after 1989. Para. (1.3) formerly read: 


(1.3) property lost, destroyed or taken — if the amalgamation 
was after May 6, 1974 and a property of a predecessor corporation 
was unlawfully taken, lost, destroyed or taken under statutory au- 
thority prior to the amalgamation, sections 13 and 44 apply to the 
new corporation as though 


(i) the new corporation had been in existence and owned that 
property at the time it was so lost, destroyed or taken, 


(i) the cost or capital cost, as the case may be, of that property 
to the new corporation were its cost or capital cost, as the case 
may be, to the predecessor corporation, and 


(ii1) where the predecessor corporation had acquired a replace- 
ment property for that property before the amalgamation, the 
new corporation had acquired that replacement property imme- 
diately after the amalgamation; 


Interpretation Builetins: IT-259R4: Exchanges of property. See also 
list at end of s. 87. 


ee ss(rie 2 
Related Provisions: 88(L)(e. 2) Wades 


(m) reserves — for the purpose of cohaanhe the in- 
come of the new corporation for a taxation year, any 
amount claimed under subparagraph 40(1)(a)(iii) or 
44(1)(e)(Gi1) in computing a predecessor corporation’s 
gain for its last taxation year from the disposition of 
any property shall. be deemed 


(i) to have been claimed under subparagraph 


History: Para. 87(2)(1.21) amended by 1998, c. 19, subsec. 117(5), appli- 40(1 )(a)(uit) or 44(1)(e)(iii), as the case may be, in 
cable to taxation years that end after February 21, 1994. The para. for- computing the new corporation’s gain for a taxa- 
merly read: tion year immediately preceding its first taxation 


(1.21) forgiven amount — for the purposes of section 61.3 and sub- 
section 80.01(10), the new corporation shall be deemed to be the 


year from the disposition of that property by. it 
before its first taxation year, and 
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(ii) to be the amount determined under subpara- 
graph 40(1)(a)(@) or 44(1)(e)(i), as the case may be, 
in respect of that property; 

Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 


88(1)(e.2) — Winding-up. See additional Related Provisions at end of s. 
87. 


History: Para. 87(2)(m) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 65(5), applicable to amalgamations occurring and windings-up be- 
ginning after 1989. Para. 87(2)(m) formerly read: 


(m) proceeds not due until after end of year — for the purpose 
of computing the income of the new corporation for its first taxation 
year and any subsequent taxation year, any amount claimed under 
subparagraph 40(1)(a)(iii) in computing a predecessor corporation’ s 
gain for its last taxation year from the disposition of any property 
shall be deemed 


(i) to have been claimed under that subparagraph in computing 
the new corporation’s gain for a taxation year immediately pre- 
ceding its first taxation year from the disposition of that pro- 
perty by it before its first taxation year, and 


(11) to be the amount determined under subparagraph 40(1)(a)() 
in respect of that property; 


(m.1) [charitable] gift of non-qualifying secur- 
ity — for the purpose of computing the new corpora- 
tion’s gain under subsection 40(1.01) for any taxation 
year from the disposition of a property, the new corpo- 
ration is deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(m.1) added by 1998, c. 19, s. 15, applicable to 1997 
et seq. 


(n) outlays made pursuant to warranty — for 
the purpose of section 42, any outlay or expense made 
or incurred by the new corporation in a taxation year, 
pursuant to or by virtue of an obligation described in 
that section incurred by a predecessor corporation, that 
would, if the outlay or expense had been made or in- 
curred by the predecessor corporation in that year, 
have been deemed to be a loss of the predecessor cor- 
poration for that year from the disposition of a capital 
property shall be deemed to be a loss of the new cor- 
poration for that year from the disposition of a capital 
property; 

Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 

Provisions at end of s. 87. 


Interpretation Bulletins: IT-330R: Disposition of capital property sub- 
ject to warranty, covenant, etc. (archived). See also list at end of s. 87. 


(o) expiration of options previously granted — 
for the purpose of subsection 49(2), any option 
granted by a predecessor corporation that expires after 
the amalgamation shall be deemed to have been 
granted by the new corporation, and any proceeds re- 
ceived by the predecessor corporation for the granting 
of the option shall be deemed to have been received by 
the new corporation therefor; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


(p) consideration for resource property dispo- 
sition — for the purpose of computing a deduction 
from the income of the new corporation for a taxation 
year under section 64 of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, any 
amount that has been included in computing the in- 
come of a predecessor corporation for its last taxation 
year or a previous taxation year by virtue of subsec- 
tion 59(1) or paragraph 59(3.2)(c) of this Act, of sub- 
section 59(3) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, or of subsection 


S. 87(2)(u)(i) 


83A(Sba) or (5c) of that Act as it read in its applica- 
tion toa taxation year before the 1972 taxation year, 
shall be deemed to have been included in computing 
the income of the new corporation for a previous year 
by virtue thereof; 

Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 


88(1)(e.2) — Winding-up. See additional Related Provisions at end of s. 
Sue 


i.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(q) registered [pension] plans [and DPSPs] — 
for the purposes of sections 147, 147.1 and 147.2 and 
any regulations made under subsection 147.1(18), the 
new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 

Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(r) Leer under former Act] 


Proposed Addition — 87(2)(r) 


co () somplaueee profit sharing plan — an election 
made under subsection 144(10) by a predecessor 

corporation is deemed to bea an election made by the 
-orporation; 


Application: The Bo 7, 2004 care icaislaiea subsec. 35(4), 


able to amalgerpations that occur, and 


oct mber 20, 2002): Nes Scat 


87(2)n) preserves ar elec tion under subsection 144(10) i in con- 


nection with an empl yees profit sharing plan that was made 
by a predecessor corporation before an amalgamation. Para- 
graph 88(1)(e.2) provides that this rule also applies, with ap- 
propriate modifications, for the purposes of the rules relating to 
the ‘winding-up_ of a a comeration into its parent 
corporation. _ . ee 


Related Provisions. 88(1)\(e. 2) Winding up See additional Re- 
lated Provisions at end of s. 87. . 


(s), (s.1) [Repealed under former Act] 


(t) pre-1972 capital surplus on hand —for the 
purpose of subsection 88(2.1), any capital property 
owned by a predecessor corporation on December 31, 
1971 that was acquired by the new corporation by vir- 
tue of the amalgamation shall be deemed to have been 
acquired by the new corporation before 1972 at an ac- 
tual cost to it equal to the actual cost of the property to 
the predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(u) shares of foreign affiliate — where one or 
more shares of the capital stock of a foreign affiliate of 
a predecessor corporation have, by virtue of the amal- 
gamation, been acquired by the new corporation and 
as a result of the acquisition the affiliate has become a 
foreign affiliate of the new corporation, 


(i) for the purposes of subsection 91(5) and para- 
graph 92(1)(b), any amount required by section 92 
to be added or deducted, as the case may be, in 
computing the adjusted cost base of any such share 
to the predecessor corporation before the amalga- 
mation shall be deemed to have been so required to 
be added or deducted, as the case may be, in com- 
puting the adjusted cost base of the share to the 
new corporation, and 
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(11) for the purposes of subsections 93(2) to (2.3), 
any exempt dividend received by the predecessor 
corporation on any such share is deemed to be an 
exempt dividend received by the new corporation 
on the share; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Subpara. 87(2)(u)(ii) amended by 2001, c. 17, subsec. 65(2), ap- 
plicable after November 1999. The subpara. formerly read: 


(11) for the purpose of subsection 93(2), any exempt dividend re- 
ceived by the predecessor corporation on any such share shall be 
deemed to be an exempt dividend received by the new corporation 
on the share; 


Interpretation Bulletins: See list at end of s. 87. 


(v) gifts [charitable donations] — for the pur- 
poses of section 110.1, the new corporation shall be 
deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation with respect to 
gifts; 

Interpretation Bulletins: See list at end of s. 87. 
(w) [Repealed under former Act] 


(x) taxable dividends — for the purposes of sub- 
sections 112(3) to (4.22), 


(1) any taxable dividend received on a share that 
was deductible from the predecessor corporation’s 
income for a taxation year under section 112 or 
subsection 138(6) is deemed to be a taxable divi- 
dend received on the share by the new corporation 
that was deductible from the new corporation’s in- 
come under section 112 or subsection 138(6), as 
the case may be, 


(11) any dividend (other than a taxable dividend) re- 
ceived on a share by the predecessor corporation is 
deemed to have been received on the share by the 
new corporation, and 


(111) a share acquired by the new corporation from a 
predecessor corporation is deemed to have been 
owned by the new corporation throughout any pe- 
riod of time throughout which it was owned by a 
predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Para. 87(2)(x) amended by 1998, c. 19, subsec. 117(6), applica- 
ble to 1994 et seg. except that, in its application to dispositions of shares 
that occurred before April 27, 1995, para. 87(2)(x) shall be read as 
follows: 


(x) for the purposes of subsections 112(3) to (4.3), 


(1) any taxable dividend received on a share that was deductible 
from the predecessor corporation’s income for a taxation year 
under section 112 or subsection 138(6) is deemed to be a taxa- 
ble dividend received on the share by the new corporation that 
was deductible from the new corporation’s income under sec- 
tion 112 or 138(6), as the case may be, 


(ii) any capital dividend or life insurance capital dividend re- 
ceived on a share by the predecessor corporation is deemed to 
be a capital dividend or life insurance capital dividend, as the 
case may be, received on the share by the new corporation, and 


(11) a share acquired by the new corporation from a predecessor 
corporation is deemed to have been owned by the new corpora- 
tion throughout any period of time throughout which it was 
owned by a predecessor corporation; 


The para. formerly read: 
(x) for the purposes of subsections 112(3) to (4.3), 


(1) any taxable dividend received on a share that was deductible 
from the predecessor corporation’s income for a taxation year 
under section 112 or subsection 138(6) shall be deemed to be a 
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taxable dividend received on the share by the new corporation 
that was deductible from the new corporation’s income for a 
taxation year under section 112 or subsection 138(6), as the 
case may be, and 

(ii) any capital dividend or life insurance capital dividend re- 
ceived on a share by the predecessor corporation shall be 
deemed to be a capital dividend or life insurance capital divi- 
dend, as the case may be, received on the share by the new 
corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(y) contributed surplus — for the purposes of sub- 
sections 84(1) and (10), the new corporation shall be 
deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 


History: Para. 87(2)(y) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
65(6), applicable after July 13, 1990. 


(y.1) [Repealed] 


History: Para. 87(2)(y.1) repealed by 1998, c. 19, subsec. 117(7), applica- 

ble to taxes payable for taxation years that begin after 1986. The para. 

formerly read: 
(y.1) preferred-earnings amount — for the purpose of computing 
the preferred-earnings amount (within the meaning assigned by sub- 
section 181(2)) of the new corporation, there shall be added to the 
new corporation’s preferred-earnings amount at the end of its first 
taxation year the total of all amounts each of which is the amount, if 
any, by which 


(1) a predecessor corporation’s preferred-earnings amount at the 
end of its last taxation year 


exceeds 


(ii) the amount that would be determined under paragraph 
181(2)(c) in respect of the predecessor corporation for its last 
taxation year if the references in that paragraph to “the immedi- 
ately preceding taxation year” and “that year” were read as “the 
Vedic: 


Interpretation Bulletins: See list at end of s. 87. 


(z) foreign tax carryover — for the purposes of de- 
termining the new corporation’s unused foreign tax 
credit (within the meaning of subsection 126(7)) in re- 
spect of a country for any taxation year and determin- 
ing the extent to which subsection 126(2.3) applies to 
reduce the amount that may be claimed by the new 
corporation under paragraph 126(2)(a) in respect of an 
.unused foreign tax credit in respect of a country for a 
taxation year, the new corporation shall be deemed to 
be the same corporation as, and a continuation of, each 
predecessor corporation, except that this paragraph 
shall in no respect affect the determination of 


(1) the fiscal period of the new corporation or any 
of its predecessor corporations, or 


(11) the tax payable under this Act by any predeces- 
sor corporation; 


Interpretation Bulletins: IT-520: Unused foreign tax credits — car- 
ryforward and carryback. See also list at end of s. 87. 


(z.1) capital dividend account — for the purposes 
of computing the capital dividend account of the new 
corporation, it shall be deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corpo- 
ration, other than a predecessor corporation to which 
subsection 83(2.1) would, if a dividend were paid im- 
mediately before the amalgamation and an election 
were made under subsection 83(2) in respect of the 
full amount of that dividend, apply to deem any por- 
tion of the dividend to be paid by the predecessor cor- 
poration as a taxable dividend; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 
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History: Para. 87(2)(z.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 

subsec. 65(7), applicable to amalgamations occurring and windings-up be- 

ginning after July 13, 1990. Para. 87(2)(z.1) formerly read: 
(z.1) capital dividend account — for the purpose of computing at 
any particular time after the amalgamation the capital dividend ac- 
count of a new corporation that has been a private corporation con- 
tinuously from the time of the amalgamation to the particular time, 
there shall be added the amount of the capital dividend account of 
each predecessor corporation immediately before the amalgamation, 
except that the amount of the capital dividend account of any. prede- 
cessor corporation immediately before the amalgamation shall be 
deemed to be nil where, had a dividend been paid by the predeces- 
sor corporation immediately before the amalgamation and an elec- 
tion been made under subsection 83(2) in respect of that dividend, 
subsection 83(2.1) would have applied to deem all or any portion of 
the dividend to be a taxable dividend; 


Interpretation Bulletins: IT-66R6: Capital dividends. See also list at 
end of s. 87. 


(z.2) application of Part Ill — for the purposes of 
Part III, the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(aa) refundable dividend tax on hand — where 
the new corporation was a private corporation imme- 
diately after the amalgamation, for the purpose of 
computing the refundable dividend tax on hand 
(within the meaning assigned by subsection 129(3)) of 
the new corporation at the end of its first taxation year 
there shall be added to the total determined under sub- 
section 129(3) in respect of the new corporation for 
the year the total of all amounts each of which is the 
amount, if any, by which the refundable dividend tax 
on hand of a predecessor corporation at the end of its 
last taxation year exceeds its dividend refund (within 
the meaning assigned by subsection 129(1)) for its last 
taxation year, except that no amount shall be added 
under this paragraph in respect of a predecessor 
corporation 


(i) that was not a private corporation at the end of 
its last taxation year, or 


(11) where subsection 129(1.2) would have applied 
to deem a dividend paid by the predecessor corpo- 
ration immediately before the amalgamation not to 
be a taxable dividend for the purpose of subsection 
L29¢19; 


Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 
88(1)(e.2) — Winding-up; 131(5) — Dividend refund to mutual fund cor- 
poration; 186(5)— Deemed private corporation. See additional Related 
Provisions at end of subsec. 87(9). 


History: Para. 87(2)(aa) amended by 1996, c. 21, subsec. 15(3), applica- 
ble to amalgamations that occur and windings-up that begin after June 
1995. The para. formerly read: 


(aa) refundable dividend tax on hand — where the new corpora- 
tion was a private corporation continuously from the time of the 
amalgamation until the time immediately after the beginning of any 
taxation year, for the purpose of computing the refundable dividend 
tax on hand (within the meaning assigned by subsection 129(3)) of 
the new corporation at the end of that year there shall be added to 
the total determined under subsection 129(3) for that year, from 
which the total of amounts determined under paragraphs 129(3)(c) 
to (e) is subtracted, the total of all amounts each of which is the 
amount, if any, by which the refundable dividend tax on hand im- 
mediately before the amalgamation of a predecessor corporation 
that was a private corporation at that time exceeds its dividend re- 
fund (within the meaning assigned by subsection 129(1)) for its tax- 
ation year ending at that time, except that no amount shall be so 
added in respect of a predecessor corporation where subsection 
129(1.2) would have applied to deem a dividend paid by the prede- 


S. 87(2)(bb) 


cessor corporation immediately before the amalgamation not to be a 
taxable dividend for the purpose of subsection 129(1); 


Para. 87(2)(aa) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
37(8), applicable to the computation of refundable dividend tax on hand 
(within the meaning assigned by subsec. 129(3) as amended) for 1993 et 
seq. Para. (aa) formerly read: 


(aa) refundable dividend tax on hand — in the case of a new cor- 
poration that has been a private corporation continuously from the 
time of the amalgamation to the end of any taxation year, for the 
purposes of computing the refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)), of the new corporation 
at the end of the taxation year, where a predecessor corporation had 
refundable dividend tax on hand immediately before the amalgama- 
tion, the amount by which the refundable dividend tax on hand at 
that time exceeds any dividend refund (within the meaning assigned 
by subsection 129(1)) of the predecessor corporation for its taxation 
year ending immediately before the amalgamation shall be added to 
the total determined under subsection 129(3) from which the new 
corporation’s dividend refunds are to be subtracted, except that the 
amount to be added to the total determined under subsection 129(3) 
shall be deemed to be nil where, had a dividend been paid by the 
predecessor corporation immediately before the amalgamation, sub- 
section 129(1.2) would have applied to deem the dividend not to be 
a taxable dividend; 


Interpretation Bulletins: See list at end of s. 87. 


(bb) mutual fund and investment corpora- 
tions — where the new corporation is a mutual fund 


corporation or an investment corporation, there shall 
be added to 


(i) the amount determined under each of 
paragraphs (a) and (b) of the definition “capital 
gains dividend account” in subsection 131(6), and 


(41) the values of A and B in the definition “refund- 
able capital gains tax on hand” in that subsection 


in respect of the new corporation at any time the 
amounts so determined and the values of those factors 
immediately before the amalgamation in respect of 
each predecessor corporation that was, immediately 
before the amalgamation, a mutual fund corporation or 
an investment corporation; 


History: Para. 87(2)(bb) amended by 1998, c. 19, subsec. 117(8), applica- 
ble to amalgamations that occur after 1991 except that, for amalgamations 
that occurred after 1991 and before February 23, 1994, subpara. 
87(2)(bb)(i) shall be read as follows: 


(1) the amount determined under each of paragraphs (a) to (g) of the 
definition “capital gains dividend account” in subsection 131(6), 
and 


The para. formerly read: 


(bb) mutual fund and investment corporations — where the new 
corporation is a mutual fund corporation or an investment corpora- 
tion, there shall be added to the amount determined for each of A, 
B, C and D in the definition “capital gains dividend account” and A 
and B in the definition “refundable capital gains tax on hand” in 
subsection 131(6) in respect of the new corporation at any time the 
amount so determined immediately before the amalgamation in re- 
spect of each predecessor corporation that was a mutual fund corpo- 
ration or an investment corporation; 


Para. 87(2)(bb) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
65(8), applicable to amalgamations occurring after July 13, 1990 and, 
where the corporation so elects by notifying the Minister of National Rev- 
enue in writing before 1993, to amalgamations occurring after 1986. Para. 
87(2)(bb) formerly read: 


(bb) mutual fund corporation — in the case of a new corporation 
that is a mutual fund corporation, 


(i) for the purpose of computing its capital gains dividend ac- 
count at any time, where a predecessor mutual fund corporation 
had a capital gains dividend account immediately before the 
amalgamation the amount thereof shall be added to the amount 
determined for A in the definition “capital gains dividend ac- 
count” in subsection 131(6), and 


(ii) for the purpose of computing its refundable capital gains tax 
on hand at the end of any taxation year, where a predecessor 
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mutual fund corporation had refundable capital gains tax on 
hand immediately before the amalgamation the amount thereof 
shall be added to the amount determined for A in the definition 
“refundable capital gains [tax] on hand” in subsection 131(6); 


(bb.1) flow-through entities — where a predeces- 
sor corporation was, immediately before the amalga- 
mation, an investment corporation, a mortgage invest- 
ment corporation or a mutual fund corporation and the 
new corporation is an investment corporation, a mort- 
gage investment corporation or a mutual fund corpora- 
tion, as the case may be, for the purpose of section 
39.1, the new corporation is deemed to be the same 
corporation as, and a continuation of, the predecessor 
corporation; 


History: Para. 87(2)(bb.1) added by 1998, c. 19, subsec. 117(8), applica- 
ble to amalgamations that occur after 1993. 


(cc) non-resident-owned investment corpora- 
tion — in the case of a new corporation that is a non- 
resident-owned investment corporation, 


(1) for the purpose of computing its allowable re- 
fundable tax on hand (within the meaning assigned 
by subsection 133(9)) at any time, where a prede- 
cessor corporation had allowable refundable tax on 
hand immediately before the amalgamation, the 
amount thereof shall be added to the total deter- 
mined for A in the definition “allowable refundable 
tax on hand” in subsection 133(9), 

(11) for the purpose of computing its capital gains 
dividend account (within the meaning assigned by 
subsection 133(8)) at any time, where a predeces- 
sor corporation had an amount in its capital gains 
dividend account immediately before the amalga- 
mation, that amount shall be added to the amount 
determined under paragraph (a) of the description 
of A in the definition “capital gains dividend ac- 
count” in subsection 133(8), and 


(iii) for the purpose of computing its cumulative 
taxable income (within the meaning assigned by 
subsection 133(9)) at any time, where a predeces- 
sor corporation had cumulative taxable income im- 
mediately before the amalgamation, the amount 
thereof shall be added to the total determined for A 
in the definition “cumulative taxable income” in 
subsection 133(9); 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 
(dd), (ee) [Repealed under former Act] 
(ff)-(hh) [Repealed under former Act] 


(ii) public corporation — where a predecessor cor- 
poration was a public corporation immediately before 
the amalgamation, the new corporation shall be 
deemed to have been a public corporation at the com- 
mencement of its first taxation year; 


interpretation Bulletins: See list at end of s. 87. 


(jj) interest on certain obligations — for the pur- 
poses of paragraph 81(1)(m), the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Interpretation Bulletins: See list at end of s. 87. 
(kk) disposition of shares of controlled corpo- 
ration — for the purposes of paragraph 40(2)(h), 


(1) where a corporation was controlled, directly or 
indirectly in any manner whatever, by a predeces- 
sor corporation immediately before the amalgama- 


Income Tax Act, Part I, Division B 


tion and has, by reason of the amalgamation, be- 
come controlled, directly or indirectly in any 
manner whatever, by the new corporation, the new 
corporation shall be deemed to have acquired con- 
trol of the corporation so controlled at the time 
control thereof was acquired by the predecessor 
corporation, and 


(ii) where a predecessor corporation was immedi- 
ately before the amalgamation controlled, directly 
or indirectly in any manner whatever, by a corpora- 
tion that, immediately after the amalgamation, con- 
trolled, directly or indirectly in any manner 
whatever, the new corporation, the new corporation 
shall be deemed to be the same corporation as, and 
a continuation of, each predecessor corporation; 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indi- 
rectly — control in fact. See additional-Related: Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(ll) para. 20(1)(n) and subpara. 40(1)(a)(iii) 
amounts — notwithstanding any other provision of 
this Act, where any property was disposed of by a 
predecessor corporation, the new Soria shall, in 
computing 


(i) the amount of any deduction under paragraph 
20(1)(n) as a reserve in respect of the property sold 
in the course of business, and 


(ii) the amount of its claim under subparagraph 
40(1)(a)(iti) or 44(1)(e)(ii1) in respect of the dispo- : 
sition of the property, 


be deemed to be the same corporation as,-and a contin- 
uation of, the predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


History: Subpara. 87(2)(II)(ii) amended by 1994, c. 7, Sch. I (1991, (es 
49), subsec, 65(9), to add reference to subpara.. 44( 1)(e)(iii), applicable to 
amalgamations occurring and windings-up beginning after 1989, _ 


(mm) idem — for the purposes of section 126.1, the 
new corporation shall be deemed to be the same, cor- 
poration as, and a continuation of, each predecessor 
corporation; 


Pp © pro at 
premium tax ofedit For additional information, s $e 
tary to section 126. tL 


History: Para. 87(2)(mm) added by 1994, c. 8, subsec. 9(1), applicable to 

amalgamations occurring, ‘and windings-up beginning, after 1991. 
(nn) refundable Part Vil tax on hand — for the 
purpose of computing the refundable Part VII tax on 
hand of the new corporation at the end of any taxation 
year, there shall be added to the total determined under 
paragraph 192(3)(a) the total of all amounts each of 
which is the amount, if any, by which 


(i) a predecessor corporation’s refundable Part VII 
tax on hand at the end of its last taxation year 


exceeds 


(ii) the. predecessor corporation’s Part. VII refund 
for its last taxation year; 
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Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 
88(1)(e.2) — Winding-up. See additional Related Provisions at end of s. 
87. 


Interpretation Bulletins: See list at end of s. 87. 


(00) investment tax credit — for the purpose of 
applying subsection 127(10.2) to any corporation, the 
new corporation is deemed to have had 


(i) a particular taxation year that 


(A) where it was associated with another corpo- 
ration in the new corporation’s first taxation 
year, ended in the calendar year that precedes 
the calendar year in which that first year ends, 
and 


(B) in any other case, immediately precedes that 
first year, and 


(11) taxable income for the particular year (deter- 
mined before taking into consideration the speci- 
fied future tax consequences for the particular 
year) equal to the total of all amounts each of 
~which is a predecessor corporation’s taxable in- 
come for its taxation year that ended immediately 
before the amalgamation (determined before taking 
into consideration the specified future tax conse- 
quences for that year); 
History: Para. 87(2)(00) amended by 1997, c. 25, subsec. 18(2), applica- 
ble to amalgamations that occur after 1995, except that, for amalgamations 
that occur in 1996, the expression “any corporation” shall be read as “‘the 
new corporation”. For amalgamations that occur after May. 23, 1985 and 
before 1996, para. (00) shall be read without reference to the expression 
“paragraph 127.1(2)(a) and subparagraph 157(1)(b)(@)”. Para. (oo) for- 
merly read: 
(oo) for the AEDS of applying subsection 127(10.1), paragraph 
127.1(2)(a)! and subparagraph 157(1)(b)(i) in respect of the first 
taxation year of the new corporation, the new corporation shall be 
deemed to have had a taxation year immediately preceding its first 
taxation year and to have had 


(i) taxable income for that preceding taxation year equal to the 

total of amounts each of which is the taxable income of a prede- 
cessor corporation for its taxation year ending immediately 
before the amalgamation, and 


(11) a business limit for that preceding taxation year equal to the 
total of amounts each of which is the business limit of a prede- 
cessor corporation for its taxation year ending immediately 
before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(00.1) refundable investment tax credit and 
balance-due day — for the purpose of applying the 
definition “qualifying corporation” in subsection 
127.1(2), and subparagraph (d)(i) of the definition 
“balance-due day” in subsection 248(1), to any corpo- 
ration, the new corporation is deemed to have had 


(i) a particular taxation year that 


(A) where it was associated with another corpo- 
ration in the new corporation’s first taxation 
year, ended in the calendar year that precedes 
the calendar year in which that first year ends, 
and 


(B) where clause (A) does not apply, immedi- 
ately precedes that first year, 


(ii) taxable income for the particular year (deter- 
mined before taking into consideration the speci- 
fied future tax consequences for the particular 
year) equal to the total of all amounts each of 
which is a predecessor corporation’s taxable in- 
come for its taxation year that ended immediately 


S..87(2)(qq) 


before the amalgamation (determined before taking 
into consideration the specified future tax conse- 
quences for that year), and 


(ii1) a business limit for the particular year equal to 
the total of all amounts each of which is a prede- 
cessor corporation’s business limit for its taxation 
year that ended immediately before the 
amalgamation; 
History: The opening words of para. 87(2)(00.1) amended by 2002, c. 9, 
subsec. 30(2), applicable to taxation years that end after 2001. The open- 
ing words formerly read: 
(oo.1) for the purpose of applying subparagraph 157(1)(b)(i) and the 
definition “qualifying corporation” in subsection 127.1(2) to any 
corporation, the new corporation is deemed to have had 


Para. 87(2)(00.1) added by 1997, c. 25, subsec. 18(3), applicable to amal- 
gamations that occur after May 23, 1985, except that, 


(a) for amalgamations that occur before 1997, the expression “any 
corporation” shall be read as “the new corporation”; 


(b) for the purpose of applying para. (00.1) for the purpose of the defi- 
nition “qualifying corporation” in subsec. 127.1(2), the business limits 
referred to in para. (00.1), for taxation years that ended after June 
1994 and began before 1996, shall be determined under s. 125 as that 
section read in/its application to taxation years that ended before July 
1994; and 


(c) cl. (00.1)(4)(A). does not apply 
(i) for the purpose of applying the definition “qualifying corpora- 
tion” in subsec. 127.1(2) to taxation years that ended before July 
1994, and 
(11) for the purpose of applying subpara. 157(1)(b)() to taxation 
years that end before 1998. 
(pp) cumulative offset account computation — 
for the purpose of computing the cumulative offset ac- 
count (within the meaning assigned by subsection 
66.5(2)) of the new corporation at any time, there shall 
be added to the total otherwise determined under para- 
graph 66.5(2)(a) the total of all amounts each of which 
is the amount, if any, by which . 


(1) a predecessor corporation’s cumulative offset 
account at the end of its last taxation year 


exceeds 


(ii) the amount deducted under subsection 66.5(1) 
in computing the predecessor corporation’s income 
for its last taxation year; 

Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 


88(1)(e:2) — Winding-up. See additional Related Provisions at end of s. 
87. 


Interpretation Bulletins: See list at end of s. 87. 


(qq) continuation of corporation [investment 
tax credit] — for the purpose of computing the new 
corporation’s investment tax credit at the end of any 
taxation year, the new corporation is deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation, except that this paragraph does 
not affect the determination of the fiscal period of any 
corporation or the tax payable by any predecessor 
corporation; 


Related Provisions: See Related Provisions at end of s. 87. 


History: Para. 87(2)(qq) amended by 1998, c. 19, subsec. 117(9), applica- 
ble to amalgamations that occur after April 26, 1995. The para. formerly 
read: 


(qq) for the purpose of computing the new corporation’s investment 
tax credit and employment tax credit at the end of any taxation year, 
the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


l2cic. This refers to an earlier version of subsec. 127.1(2), which is now the definition of “qualifying corporation” in that subsec. 
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Interpretation Bulletins: See list at end of s. 87. 


(rr) tax on taxable preferred shares — for the 
purposes of subsections 112(2.9), 191(4), and 191.1(2) 
and (4), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


(ss) transferred liability for Part VI.1 tax — for 
the purposes of section 191.3, the new corporation 
shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


(tt) livestock — inclusion of deferred 
amount — for the purposes of subsections 80.3(3) 
and (5), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; and 


Related Provisions: 88(1)(e.2) — Winding-up. See additional Related 
Provisions at end of s. 87. 


(uu) fuel tax rebates — for the purposes of para- 
graph 12(1)(x.1), the description of D.1 in the defini- 
tion “non-capital loss” in subsection 111(8), and sub- 
sections 111(10) and (11), the new corporation is 
deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation. 

Related Provisions: 88(1)(e.2) — Winding-up; 93(2)-(2.3) — Loss 

limitation on disposition of share. See additional Related Provisions at end 

of s. 87. 


History: Para. 87(2)(uu) amended by 1997, c. 26, s. 83, applicable to 
1997 et seq. Para. (uu) formerly read: 


(uu) for the purposes of paragraph 12(1)(x.1), the description of D.1 
in the definition “non-capital loss” in subsection 111(8), clause 
111(10)(a)(Gi)(B) and subsection 111(11), the new corporation shall 
be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation. 


Para. 87(2)(uu) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 3, applicable 
to amalgamations occurring after 1991. 


Interpretation Bulletins: See list at end of s. 87. 


(2.01) Application of subsec. 37.1(5) — The defini- 
tions in subsection 37.1(5) apply to subsection (2). 


Origin of subsec. 87(2.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words to subsec. 37.1(5)). 


(2.1) Non-capital losses, etc., of predecessor cor- 
porations — Where there has been an amalgamation of 
two or more corporations, for the purposes only of 


(a) determining the new corporation’s non-capital loss, 
net capital loss, restricted farm loss, farm loss or lim- 
ited partnership loss, as the case may be, for any taxa- 
tion year, and 


(b) determining the extent to which subsections 111(3) 
to (5.4) and paragraph 149(10)(c) apply to restrict the 
deductibility by the new corporation of any non-capi- 
tal loss, net capital loss, restricted farm loss, farm loss 
or limited partnership loss, as the case may be, 


the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor cor- 
poration, except that this subsection shall in no respect af- 
fect the determination of 


(c) the fiscal period of the new corporation or any of 
its predecessors, 


(d) the income of the new corporation or any of its 
predecessors, or 


(e) the taxable income of, or the tax payable under this 
Act by, any predecessor corporation. 


Income Tax Act, Part I, Division B 


Related Provisions: 87(2)(a) — Taxation year-end; 87(2.11) — Losses, 
etc., on amalgamation with subsidiary wholly-owned corporation; 
256(7) — Where control deemed not acquired. See additional Related Pro- 
visions at end of s. 87. 
History: Para. 87(2.1)(b) amended by 1998, c. 19, subsec. 117(10), appli- 
cable to a corporation that becomes or ceases to be exempt from tax under 
Part I of the Act after April 26, 1995. The para. formerly read: 
(b) determining the extent to which subsections 111(3) to (5.4) and 
paragraph 149(10)(d) apply to restrict the deductibility by the new 
corporation of any non-capital loss, net capital loss, restricted farm 
loss, farm loss or limited partnership loss, as the case may be, 
Selected Cases [Subsec. 87(2.1)]: Duha Printers (Western) Ltd. v. R., 
[1998] 3 C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Share- 
holder agreement did not result in de jure control); Garage Montplaisir 
Ltée vy. MNR, [1992] 2 C.T.C. 2700 (TCC) (Predecessor corporation’s bus- 
iness not carried on by corporation resulting from amalgamation; non-cap- 
ital losses not deductible). 
Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 87. 


(2.11) Vertical amalgamations — Where a new cor- 
poration is formed by the amalgamation of a particular 
corporation and one or more of its subsidiary wholly- 
owned corporations, the new corporation is deemed to be 
the same corporation as, and a continuation of, the partic- 
ular corporation for the purposes of applying sections 111 
and 126, subsections 127(5) to (26) and 181.1(4) to (7), 
Part IV and subsections 190.1(3) to (6) in respect of the 
particular corporation. 
Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned - 
corporation”; 87(2.1) — Non-capital losses, etc., of predecessor corpora- 
tions; 87(11) — Vertical amalgamation — effects; 256(7) — Where con- 
trol deemed not acquired. 
History: Subsec. 87(2.11) amended by 1998, c. 19, subsec. 117(11), ap- 
plicable to amalgamations that occur after April 26, 1995. The subsec. for- 
merly read: 
(2.11) Losses, etc., on amaigamation with subsidiary wholly- 
owned corporation — Where a new corporation is formed by the 
amalgamation of a particular corporation and one or more of its sub- 
sidiary wholly-owned corporations, the new corporation shall, for 
the purposes of applying section 111 and Part IV in respect of the 
particular corporation, be deemed to be the same corporation as, and 
a continuation of, the particular corporation. 


Subsec. 87(2.11) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
37(9), applicable to amalgamations occurring after 1989. 


1.T. Technical News: No. 3 (subsection 87(2.11)). 


(2.2) Amalgamation of insurers — Where there has 
been an amalgamation and one or more of the predecessor 
corporations was an insurer, the new corporation is, not- 
withstanding subsection (2), deemed, for the purposes of 
paragraphs 12(1)(d), (e), (e.1), (i) and (s) and 20(1)(), 
(1.1), (p) and Gj) and 20(7)(c), subsection 20(22), sections 
138, 138.1, 140, 142 and 148 and Part XII.3, to be the 
same corporation as, and a continuation of, each of those 
predecessor corporations. 


Related Provisions: 139.1(3)(g) — Where merger causes demutualiza- 
tion of insurer. See also Related Provisions at end of s. 87. 


History: Subsec. 87(2.2) amended by 1997, c. 25, subsec. 18(4), applica- 
ble to amalgamations that occur after 1995. Subsec. (2.2) formerly read: 


(2.2) Amalgamation of insurance corporations — Where there 
has been an amalgamation of two or more corporations and one or 
more of the predecessor corporations was an insurance corporation, 
the new corporation shall, notwithstanding subsection (2), be 
deemed, for the purposes of paragraphs 12(1)(d), (e), (i) and (s) and 
20(1)(), (1.1), (p) and Gj) and 20(7)(c), sections 138, 138.1, 140, 
142 and 148 and Part XII.3 of this Act and section 33 of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, to be 
the same corporation as, and a continuation of, each such predeces- 
sor corporation. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: See list at end of s. 87. 
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Proposed Addition — 87(2.3) _ 


(2.3) Quebec credit unions — For the purpose of 


applying this section to an amalgamation governed by 
section 689 of An Act respecting financial services co- 
operatives, R.S.Q., c. C-67.3, an investment deposit of a 
credit union is deemed to be a share of a separate class 
of the capital stock of a predecessor corporation in re- 
spect of the amalgamation the adjusted cost base and 


paid up capital of which to the credit union is equal to — 
the adjusted cost base to the credit union of the invest- 


ment deposit immediately before the amalgamation if | 


(a) immediately before the amalgamation, the invest- 


ment deposit is an investment deposit to which sec- 


tion 425 of the Savings and Credit Unions Act, 
R.S.Q); ¢6-4;1,:applies to the. investment ee of 


that predecessor corporation; and 


(b) on the amalgamation the credit u union n disposes of | 
the investment deposit for consideration that consists _ 
solely of shares of a class of ie 5 apa stock of Me a 


—nhew corporation. 


Application: The February 27, 2004 draft legislation: subsect 35(6), 


will add subsec. 87(2. 3), apie to 2 ee that occur ae 
June 2001.  - 


Technical Notes (December 20, 2002): New subsection / 
87(2.3) provides a special rule that applies to an “investment 


deposit” of a Quebec credit union in another Quebec credit 
union (the “predecessor corporation”). This rule applies where 


the credit union’s investment deposit in the predecessor corpo- © 


ration is disposed of because of an amalgamation of credit un- 
ions that includes the predecessor corporation with that amal- 
gamation being governed by section 689 of the Act Respecting 
Financial Services Cooperatives, R.S.Q., 2001, c. C-67.3. The 
credit union’s investment deposit will, if certain conditions are 
met, be deemed to be a share of the capital stock of the prede- 
cessor corporation having an adjusted cost base and paid up 
capital equal to the adjusted cost base of the investment deposit 
to the credit union. The conditions that must be met are that 


* immediately before the amalgamation the investment de- 


posit must be an investment deposit (to which section 425 


S. 87(3)(a) (ii) 


© pour mettre en place une régle spéciale relativement a 
Vattribution du coftt d’une telle action a la nouvelle ou aux 
nouvelles actions en fonction du cofit plutét que de la juste 
valeur marchande. Selon la régle actuelle d’attribution des 
coiits prévue au paragraphe 87(4), un transfert de colts 
pourrait donner lieu a des gains en capital non réalisés ar- 

- tificiels relativement a certaines des nouvelles actions ac- 

_ quises lors de la fusion. 


Comme nous l’indiquions dans notre lettre de novembre 1999, 


nous sommes disposés a2 recommander au ministre des Fi- 


nances que la Loi soit modifiée pour assurer le transfert libre 
dimpot d’un dépot a participation échangé pour une action lors 


de la fusion [xxx]. Plus précisément, nous sommes disposés a 


traiter un dépot a participation comme s'il s’agissait d’une ac- 
tion aux fins de l’application des régles relatives aux fusions a 
Varticle 87 de la Loi. Nous sommes aussi disposés a considérer 
que l’action réputée représentant le dépdt a participation a un 
prix de base rajusté et un capital versé équivalent au prix de 
base rajusté de la participation du contribuable dans un dépot a 
participation en particulier. 

Toutefois, nous ne sommes pas disposés a nous écarter de la 
formule d’ attribution selon la juste valeur marchande prévue au 
paragraphe 87(4) de la Loi dans le cas des transactions réal- 
isées dans le cadre de la fusion de [xxx]. La formule actuelle 
tient compte des cas ot les nouvelles actions ne sont pas de la 
méme categorie que les anciennes actions. Nous croyons 
toutefois savoir que 17ADRC a adopté une mesure AUST 
tive qui pourrait étre utile dans votre cas. 


x 


Enfin, nous sommes aussi disposés & recommander que les 
changements susmentionnés (que nous acceptons de recom- 
mander au ministre) s’appliquent aux fusions réalisées apres 
1999. Si nos recommandations sont acceptées, on prévoit que 
les modifications seraient incluses aie tard dans un projet de 
loi technique. 


Veuillez agréer, Monsieur, Vexpression de mes sentiments les 
meilleurs. 


Le directeur, Division de la législation de Daren Direc- 
tion de la politique de Pimpot | 


- Brian Ernewein 


(3) Computation of paid-up capital — Subject to 
subsection (3.1), where there is an amalgamation or a 
merger of 2 or more Canadian corporations, in computing 
at any particular time the paid-up capital in respect of any 
particular class of shares of the capital stock of the new 
corporation, 


of the Savings and Credit Unions Act, R.S.Q., 2001, ¢. C- 
4.1 applies) in an investment fund of the predecessor corpo- : 
ration; and 


¢ on the amalgamation the credit union ee of the i in- 
vestment deposit for consideration that consists solely of 
shares of the capital stock of the new corporation. 


Letter from Dept. of Finance, December 5, 2000: . 


La présente fait suite-a votre lettre du 27 octobre 2000 et a la 
réponse que nous vous avions donnée en novembre 1999 
(copie jointe) concernant la réorganisation proposée du [xxx]. 
Je crois savoir que vous avez discuté de la question avec 
Davine Roach et Kerry Harnish de cette division, le 16 novem- 
bre 2000. 


Lors de votre rencontre du 10 octobre 2000 avec des 
représentants de la Direction de la politique de 1l’imp6t, vous 
indiquiez que l’Agence des douanes et du revenu du Canada 
(« TADRC ») avait déterminé que les dépéts a participation ne 
constituent pas des actions aux fins de la Loi de l’impot sur le 
revenu (la « Loi ») et qu’ils ne peuvent donc étre transférés en 
franchise d’imp6t au moment de la fusion (selon la définition 
au paragraphe 87(1) de la Loi) [xxx]. Dans votre lettre du 27 
octobre 2000, vous demandez done que la Loi soit modifiée: 


(a) there shall be deducted that proportion of the 
amount, if any, by which the paid-up capital, deter- 
mined without reference to this subsection, in respect 
of all the shares of the capital stock of the new corpo- 
ration immediately after the amalgamation or merger 
exceeds the total of all amounts each of which is the 
paid-up capital in respect of a share (except a share 
held by any other predecessor corporation) of the capi- 
tal stock of a predecessor corporation immediately 
before the amalgamation or merger, that 


(1) the paid-up capital, determined without refer- 
ence to this subsection, of the particular class of 
shares of the capital stock of the new corporation 
immediately after the amalgamation or merger 
is of 
* pour traiter chaque « dépét a participation » d’un contribu- 
able comme une « action » aux fins de la fusion, (11) the paid-up capital, determined without refer- 
ence to this subsection, in respect of all of the 1s- 
sued and outstanding shares of the capital stock of 
the new corporation immediately after the amalga- 
mation or merger; and 


* pour considérer que l’action réputée représentant le dépot a 
participation a un prix de base rajusté et un capital versé 
équivalant au prix de base rajusté du dépét par ailleurs dé- 
terminé pour le contribuable, 
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(b) there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of the particular 
class paid by the new corporation before the 
particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(11) the amount required by paragraph (a) to be de- 
ducted in computing the paid-up capital of shares 
of the particular class. 


Related Provisions: 87(3.1) — Election for 87(3) not to apply. See 
additional Related Provisions at end of s. 87. 


History: That portion of subsec. 87(3) preceding para. (a) amended by 
1994, c. 7, Sch. VU (1993, c. 24), subsec. 37(10), applicable to amalga- 
mations occurring after 1990. That portion formerly read: 


(3) Computation of paid-up capital — Where there has been an 
amalgamation or a merger after March 31, 1977 of two or more Ca- 
nadian corporations, in computing, at any particular time the paid- 
up capital in respect of any particular class of shares of the capital 
stock of the new corporation 


Interpretation Bulletins: See list at end of s. 87. 


(3.1) Election for non-application of subsec. (3) — 
Where, 


(a) there is 
corporations, 


an amalgamation of 2 or more 


(b) all of the issued shares, immediately before the 
amalgamation, of each class of shares (other than a 
class of shares all of the issued shares of which were 
cancelled on the amalgamation) of the capital stock of 
each predecessor corporation (in this subsection re- 
ferred to as the “exchanged class”) are converted into 
all of the issued shares, immediately after the amalga- 
mation, of a separate class of shares of the capital 
stock of the new corporation (in this subsection re- 
ferred to as the “substituted class’’), 


(c) immediately after the amalgamation, the number of 
shareholders of each substituted class, the number of 
shares of each substituted class owned by each share- 
holder, the number of issued shares of each substituted 
class, the terms and conditions of each share of a sub- 
stituted class, and the paid-up capital of each substi- 
tuted class determined without reference to the provi- 
sions of this Act are identical to the number of 
shareholders of the exchanged class from which the 
substituted class was converted, the number of shares 
of each such exchanged class owned by each share- 
holder, the number of issued shares of each such ex- 
changed class, the terms and conditions of each share 
of such exchanged class, and the paid-up capital of 
each such exchanged class determined without refer- 
ence to the provisions of this Act, respectively, imme- 
diately before the amalgamation, and 


(d) the new corporation elects in its return of income 
filed in accordance with section 150 for its first taxa- 
tion year to have the provisions of this subsection 


apply, 


Income Tax Act, Part I, Division B 


for the purpose of computing at any particular time the 
paid-up capital in respect of any particular class of shares 
of the capital stock of the new corporation, 


(e) subsection (3) does not apply in respect of the 
amalgamation, and 


(f) each substituted class shall be deemed to be the 
same as, and a continuation of, the exchanged class 
from which it was converted. 


History: Subsec. 87(3.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 37(11), applicable to amalgamations occurring after 1990. 


(4) Shares of predecessor corporation — Where 
there has been an amalgamation of two or more corpora- 
tions after May 6, 1974, each shareholder (except any 
predecessor corporation) who, immediately before the 
amalgamation, owned shares of the capital stock of a 
predecessor corporation (in this subsection referred to as 
the “old shares”) that were capital property to the share- 
holder and who received no consideration for the disposi- 
tion of those shares on the amalgamation, other than 
shares of the capital stock of the new corporation (in this 
subsection referred to as the “new shares”), shall be 
deemed 


(a) to have disposed of the old shares for proceeds 
equal to the total of the adjusted cost bases to the 
shareholder of those shares immediately before the 
amalgamation, and 


(b) to have acquired the new shares of any particular - 
class of the capital stock of the new corporation at a 
cost to the shareholder equal to that proportion of the 
proceeds described in paragraph (a) that 


(i) the fair market value, immediately after the 
amalgamation, of all new shares of that particular 
class so acquired by the shareholder, 


is of 
(ii) the fair market value, immediately after the 


amalgamation, of all new shares so acquired by the 
shareholder, ; 


except that, where the fair market value of the old shares 
immediately before the amalgamation exceeds the fair 
market value of the new shares immediately after the 
amalgamation and it is reasonable to regard any portion 
of the excess (in this subsection referred to as the “gift 
portion”) as a benefit that the shareholder desired to have 
conferred on a person related to the shareholder, the fol- 
lowing rules apply: 

(c) the shareholder shall be deemed to have disposed 

of the old shares for proceeds of disposition equal to 

the lesser of 


(i) the total of the adjusted cost bases to the share- 
holder, immediately before the amalgamation, of 
the old shares and the gift portion, and 


(ii) the fair market value of the old shares immedi- 
ately before the amalgamation, 


(d) the shareholder’s capital loss from the disposition 
of the old shares shall be deemed to be nil, 


(e) the cost to the shareholder of any new shares of 
any class of the capital stock of the new corporation 
acquired by the shareholder on the amalgamation shall 
be deemed to be that proportion of the lesser of 


(1) the total of the adjusted cost bases to the share- 
holder, immediately before the amalgamation, of 
the old shares, and — 


(11) the total of the fair market value, immediately 
after the amalgamation, of all new shares so ac- 
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quired by the shareholder and the amount that, but 
for paragraph (d), would have been the share- 
holder’s capital loss from the disposition of the old 
shares 


that 


(111) the fair market value, immediately after the 
amalgamation, of the new shares of that class so 
acquired by the shareholder 


is of 


(iv) the fair market value, immediately after the | 


amalgamation, of all new shares so acquired by the 
shareholder, 


and where the old shares were taxable Canadian property 
of the shareholder, the new shares shall be deemed to be 
taxable Canadian property of the shareholder. 


Prope 


Letter from Der 
248(1)"“dispositio 


Related Provisions: 44.1(6), (7) — Small business investment rollover 
on exchange of shares; 7(1.5) — Shares acquired through employee stock 
option; 53(4) — Effect on ACB of shares; 87(5) — Option to acquire 
share of predecessor corporation; 87(8) — Merger of foreign affiliate; 
87(9)(a), (c) — Effect of triangular amalgamation; 95(2)(d) — Merger of 
foreign affiliate; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed taxable Canadian 
property retains status when rolled out of trust or into trust; 248(1)“dispo- 
sition’(n), 248(1.1) — Cancellation of shares on foreign amalgamation 
deemed not to be a disposition; 248(25.1) — Deemed taxable Canadian 
property retains status through trust-to-trust transfer. See additional Re- 
lated Provisions at end of s. 87. 


Interpretation Bulletins: IT-113R: Benefits to employees — stock op- 
tions. See also list at end of s. 87. 


(4.1) Exchanged shares — For the purposes of the 
definition “term preferred share” in subsection 248(1), 
where there has been an amalgamation of two or more 
corporations after November 16, 1978 and a share of any 
class of the capital stock of the new corporation (in this 
subsection referred to as the “new share’) was issued in 
consideration for the disposition of a share of any class of 
the capital stock of a predecessor corporation (in this sub- 
section referred to as the “exchanged share’) and the 
terms and conditions of the new share were the same as, 
or substantially the same as, the terms and conditions of 
the exchanged share, 


(a) the new share shall be deemed to have been issued 
at the time the exchanged share was issued; 


(b) if the exchanged share was issued under an agree- 
ment in writing, the new share shall be deemed to 
have been issued under that agreement; and 


(c) the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each such 
predecessor corporation. 


Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. 
See additional Related Provisions at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(4.2) Idem — Where there has been an amalgamation or 
merger of two or more corporations after November 27, 
1986 and a share of any class of the capital stock of the 
new corporation (in this subsection referred to as the 
“new share”) was issued to a shareholder in consideration 
for the disposition of a share by that shareholder of any 
class of the capital stock of a predecessor corporation (in 
this subsection referred to as the “exchanged share”) and 
the terms and conditions of the new share were the same 
as, or substantially the same as, the terms ana conditions 
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of the exchanged share, for the purposes of applying the 
provisions of this subsection, subsections 112(2.2) and 
(2.4), Parts [V.1 and VI.1, section 258 and the definitions 
“grandfathered share’, ‘short-term preferred share’, “tax- 
able preferred share” and “taxable RFI share” in subsec- 


tion 248(1) to the new share, the following rules apply: 


(a) the new share shall be deemed to have been issued 
at the time the exchanged share was issued; 


(b) where the exchanged share was a share described 
in paragraph (a), (b), (c) or (d) of the definition 
“srandfathered share” in subsection 248(1), the new 
share shall be deemed to be the same share as the ex- 
changed share for the purposes of that definition; 


(c) the new share shall be deemed to have been ac- 
quired by the shareholder at the time the exchanged 
share was acquired by the shareholder; 


(d) the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each pred- 
ecessor corporation; 


(e) an election made under subsection 191.2(1) by a 
predecessor corporation with respect to the class of 
shares of its capital stock to which the exchanged 
share belonged shall be deemed to be an election made 
by the new corporation with respect to the class of 
shares of its capital stock to which the new share be- 
longs; and 


(f) where the terms or conditions of the exchanged 
share or an agreement in respect of the exchanged 
share specify an amount in respect of the exchanged 
share for the purposes of subsection 191(4) and an 
amount equal to the amount so specified in respect of 
the exchanged share 1s specified in respect of the new 
share for the purposes of subsection 191(4), 


(i) for the purposes of subparagraphs 191(4)(d)() 
and (e)(1), the new share shall be deemed to have 
been issued for the same consideration as that for 
which the exchanged share was issued and to have 
been issued for the purpose for which the ex- 
changed share was issued, 


(11) for the purposes of subparagraphs 191(4)(d)(i1) 
and (e)(i1), the new share shall be deemed to be the 
same share as the exchanged share and to have 
been issued for the purpose for which the ex- 
changed share was issued, and 


(111) where the shareholder received no considera- 
tion for the disposition of the exchanged share 
other than the new share, for the purposes of sub- 
section 191(4), 


(A) in the case of an exchanged share to which 
subsection 191(4) applies because of paragraph 
191(4)(a), the new share shall be deemed to 
have been issued for consideration having a fair 
market value equal to the consideration for 
which the exchanged share was issued, and 


(B) in the case of an exchanged share to which 
subsection 191(4) applies because of an event 
described in paragraph 191(4)(b) or (c), the 
consideration for which the new share was is- 
sued shall be deemed to have a fair market 
value equal to the fair market value of the ex- 
changed share immediately before the time that 
event occurred. 


Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. 


History: Para. 87(4.2)(f) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 65(10), applicable to 1988 er seq. 


S. 87(4.2) 


Interpretation Bulletins: See list at end of s. 87. 


(4.3) Exchanged rights — Where there has been an 
amalgamation or merger of two or more corporations af- 
ter June 18, 1987 and a right listed on a prescribed stock 
exchange to acquire a share of any class of the capital 
stock of the new corporation (in this subsection referred 
to as the “new right”) was acquired by a shareholder in 
consideration for the disposition of a right described in 
paragraph (d) of the definition “grandfathered share” in 
subsection 248(1) to acquire a share of any class of the 
capital stock of a predecessor corporation (in this subsec- 
tion referred to as the “exchanged right”), the new right 
shall be deemed to be the same right as the exchanged 
right for the purposes of paragraph (d) of the definition 
“grandfathered share” in subsection 248(1) where the 
terms and conditions of the new right were the same as, or 
substantially the same as, the terms and conditions of the 
exchanged right and the terms and conditions of the share 
receivable on an exercise of the new right were the same 
as, or substantially the same as, the terms and conditions 
of the share that would have been received on an exercise 
of the exchanged right. 


Related Provisions: 87(9)(a.2) — Effect of triangular amalgamation. 
See additional Related Provisions at end of s. 87. 


Regulations: 3200 (prescribed stock exchange). 
Interpretation Bulletins: See list at end of s. 87. 


(4.4) Flow-through shares — Where 


(a) there is an amalgamation of two or more corpora- 
tions each of which is a principal-business corporation 
(within the meaning assigned by subsection 66(15)) or 
a corporation that at no time carried on business, 


(b) a predecessor corporation entered into an agree- 
ment with a person at a particular time for considera- 
tion given by the person to the predecessor 
corporation, 


(c) a share of the predecessor corporation 


(1) that was a flow-through share (in this subsection 
having the meaning that would be assigned by sub- 
section 66(15) if the definition “flow-through 
share” in that subsection were read without refer- 
ence to the portion after paragraph (b) of that defi- 
nition) was issued to the person before the amalga- 
mation, or 


(11) that would (if it were issued) be a flow-through 
share, was to be issued to the person 


for the consideration under the agreement, and 
(d) the new corporation 


(i) issues a share (in this subsection referred to as a 
“new share”) of any class of its capital stock on the 
amalgamation to the person in consideration for the 
disposition of the flow-through share of the prede- 
cessor corporation and the terms and conditions of 
the new share are the same as, or substantially the 
same as, the terms and conditions of the flow- 
through share, or 


(11) is obliged after the amalgamation to issue a 
new share of any class of its capital stock to the 
person under the obligation of the predecessor cor- 
poration to issue a flow-through share of the prede- 
cessor corporation to the person and the new share 
would not, if issued, be a prescribed share referred 
to in the definition “flow-through share” in subsec- 
tion 66(15), 
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Proposed Amendment — 87(4.4)(c), (d) 
_ (c) for the consideration under the agreement — 


(i) a share (in this subsection referred to as the 

_ “old share”) of the predecessor corporation that 

_ was a flow-through share (other than a right to 

- acquire a share) was issued to. the Bete before 
the amalgamation, or 


| (ii) a right was issued. to hee person eee the 
amalgamation to acquire a share that would, if it 
- were issued, be a oe share, and’ 


. @ the new corporat on 


(i) i issues, on the amalgamation ae in scbeaheereay 
tion for the disposition of the old share, a share > 

(in this subsection referred to as a “new share”) 
_ of cass of i its oe stock to the penn (or 


ae is, Ep ed o the ht iene. toi in ty subaeed: “i 
gan (tii), polee after the pena to a 


Application The eons? a 2004 draft seri subsec. 350, 
will amend ee 874. DO and — to read as oN applicable’ t to : 


a new [corporations to renounce. expenses ‘to a flow- Raoul he 
shareholder of a predecessor corporation. This paragraph is — 
amended, effective for amalgamations that occur. after 1997, to 
delete the unnecessary reference to the definition “flow-_ 
through share” in subsection 66(15) and to ensure that this par- 
agraph is ban with the amended definition cee 


eae: hae by. the ‘How arona “share. Sl 
(‘original flow-through shareholder”) prior to an -amalgama- 
tion. Consequently, subsection 87(4.4) does not accommodate 
a renunciation a the new Vea to an aint fe 


amended, effective for amalgamations that occur after. A997, to - 
accommodate the issuance of a new share to a person other 
than the original flow-through shareholder. ‘This. amendment 
ensures that the new corporation may renounce resource ae 
penses incurred after an amalgamation to an original flow- _ 
through shareholder on the same basis as if that person had 
owned the flow-through share at the time of the amalgamation. — 


for the purposes of subsection 66(12.66) and Part XII.6 
and for the purposes of renouncing an amount under sub- 
section 66(12.6), (12.601) or (12.62) in respect of Cana- 
dian exploration expenses or Canadian development ex- 
penses that would, but for the renunciation, be incurred 
by the new corporation after the amalgamation, 


(e) the person shall be deemed to have given the con- 
sideration under the agreement to the new corporation 
for the issue of the new share, 
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(f) the agreement shall be deemed to have been en- 
tered into between the new corporation and the person 
at the particular time, 


(g) the new share shall be deemed to be a flow- 
through share of the new corporation, and 


(h) the new corporation shall be deemed to be the 
Same corporation as, and a continuation of, the prede- 
cessor corporation. 


Related Provisions: 87(9)(a.21) — Effect of triangular amalgamation. 


History: The portion of subsec. 87(4.4) between paras. (d) and (e) 
amended by 1997, c. 25, subsec. 18(5), applicable (as amended by 1998, c. 
19, s. 308, deemed to have come into force on April 25, 1997) to amalga- 
mations that occur after 1995, except that the expression “subsection 
66(12.6), (12.601) or (12.62) in respect of Canadian exploration expenses 
or Canadian development expenses” in subsection 87(4.4) of the Act, as 
enacted by subsection (5), shall be read as “subsection 66(12.6), (12.601), 
(12.62) or (12.64) in respect of Canadian exploration expenses, Canadian 
development expenses or Canadian oil and gas property expenses” in re- 
spect of amalgamations that occur before 1999. This portion formerly 
read: 


for the purpose of subsection 66(12.66) and for the purposes of 

renouncing an amount under subsection 66(12.6), (12.601), (12.62) 
or (12.64) in respect of Canadian exploration expenses, Canadian 
development expenses or Canadian oil and gas property expenses 
that would, but for the renunciation, be incurred by the new corpo- 
ration after the amalgamation, 


That portion of subsec. 87(4.4) between paras. (d) and (e) amended by 
1994, c. 8, subsec. 9(2), applicable to amalgamations occurring after De- 
cember 2, 1992. That portion formerly read: 


for the purpose of subsection 66(12.66) and for the purpose of re- 
nouncing an amount under subsection 66(12.6), (12.62) or (12.64) 
in respect of Canadian exploration expenses, Canadian development 
expenses or Canadian oil and gas property expenses that would, but 
for the renunciation, be incurred by the new corporation after the 
amalgamation, 


Subsec. 87(4.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(11), 
applicable to amalgamations occurring after February 1986. 


(5) Options to acquire shares of predecessor cor- 
poration — Where there has been an amalgamation of 
two or more corporations after May 6, 1974, each tax- 
payer (except any predecessor corporation) who immedi- 
ately before the amalgamation owned a capital property 
that was an option to acquire shares of the capital stock of 
a predecessor corporation (in this subsection referred to as 
the “old option”) and who received no consideration for 
the disposition of that option on the amalgamation, other 
than an option to acquire shares of the capital stock of the 
new corporation (in this subsection referred to as the 
“new option”), shall be deemed 


(a) to have disposed of the old option for proceeds 
equal to the adjusted cost base to the taxpayer of that 
option immediately before the amalgamation, and 


(b) to have acquired the new option at a cost to the 
taxpayer equal to the proceeds described in paragraph 


(a), 


and where the old option was taxable Canadian property 
of the taxpayer, the new option shall be deemed to be tax- 
able Canadian property of the taxpayer. 


Related Provisions: 7(1.4)— Employee stock options, 87(5.1) — 
ACB of option; 87(8) — Merger of foreign affiliate; 87(9)(a.3) — Rules 
applicable in respect of certain mergers; 107(2)(d.1)Gi1), 107.4(3)(f) — 
Deemed taxable Canadian property retains status when rolled out of or 
into trust; 248(25.1) — Deemed taxable Canadian property retains status 
through trust-to-trust transfer. See additional Related Provisions at end of 
ewe 


Interpretation Bulletins: See list at end of s. 87. 


S. 87(6.1)(b) 


(5.1) Adjusted cost base of option — Where the cost 
to a taxpayer of a new option is determined at any time 
under subsection (5), 


(a) there shall be deducted after that time in computing 
the adjusted cost base to the taxpayer of the new op- 
tion the total of all amounts deducted under paragraph 
53(2)(g.1) in computing, immediately before that time, 
the adjusted cost base to the taxpayer of the old op- 
tion; and 


(b) the amount determined under paragraph (a) shall 
be added after that time in computing the adjusted cost 
base to the taxpayer of the new option. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 
87(5.1)(b); 53(2)(g.1) — Reduction in ACB under  87(5.1)(a); 
80.03(2)(a) — Deemed gain on disposition following debt forgiveness. 


History: Subsec. 87(5.1) added by 1995, c. 21, subsec. 30(3), applicable 
to taxation years that end after February 21, 1994. 


(6) Obligations of predecessor corporation — 
Notwithstanding subsection (7), where there has been an 
amalgamation of two or more corporations after May 6, 
1974, each taxpayer (except any predecessor corporation) 
who, immediately before the amalgamation, owned a cap- 
ital property that was a bond, debenture, mortgage, hy- 
pothecary claim, note or other similar obligation of a 
predecessor corporation (in this subsection referred to as 
the “old property”) and who received no consideration for 
the disposition of the old property on the amalgamation 
other than a bond, debenture, mortgage, hypothecary 
claim, note or other similar obligation respectively, of the 
new corporation (in this subsection referred to as the 
“new property”) is, if the amount payable to the holder of 
the new property on its maturity is the same as the 
amount that would have been payable to the holder of the 
old property on its maturity, deemed 


(a) to have disposed of the old property for proceeds 
equal to the adjusted cost base to the taxpayer of that 
property immediately before the amalgamation; and 


(b) to have acquired the new property at a cost to the 
taxpayer equal to the proceeds described in paragraph 
(a). 
Related Provisions: 80(2)— Deemed settlement on amalgamation; 
87(6.1) — ACB of property; 88(1)(e.2) — Application to winding-up. See 
additional Related Provisions at end of s. 87. 
History: The opening words of subsec. 87(6) amended to add “hypothe- 


cary claim” (twice) and to replace “shall ... be deemed” with “is ... 
deemed” by 2001, c. 17, s. 211, in force on June 14, 2001. 


I.T. Application Rules: 26(23) (where taxpayer owned the old property 
since before 1972). 


Interpretation Bulletins: See list at end of s. 87. 


(6.1) Adjusted cost base — Where the cost to a tax- 
payer of a particular property that is a bond, debenture or 
note is determined at any time under subsection (6) and 
the terms of the bond, debenture or note conferred upon 
the holder the right to exchange that bond, debenture or 
note for shares, 


(a) there shall be deducted after that time in computing 
the adjusted cost base to the taxpayer of the bond, de- 
benture or note the total of all amounts deducted under 
paragraph 53(2)(g.1) in computing, immediately 
before that time, the adjusted cost base to the taxpayer 
of the property for which the particular property was 
exchanged at that time; and 


(b) the amount determined under paragraph (a) in re- 
spect of the particular property shall be added after 
that time in computing the adjusted cost base to the 
taxpayer of the particular property. 
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Related Provisions: 53(1)(q)— Addition to ACB for amount under 
87(6.1)(b); 53(2)(g.1) —Reduction in ACB. under. -87(6.1)(a); 
80,03(2)(a) — Deemed gain on disposition following debt forgiveness, 


History: Subsec. 87(6.1) added by 1995, c. 21, subsec. 30(4), applicable 
to taxation years that end after February 21, 1994. 


(7) [Obligations of predecessor corporation] — 
Where there has been an amalgamation of two or more 
corporations after May 6, 1974 and 


(a) a debt or other obligation of a predecessor corpora- 
tion that was. outstanding immediately before the 
amalgamation became a debt or other obligation of the 
new corporation on the amalgamation, and 


(b) the amount payable by the new corporation on the 
maturity of the debt or other obligation, as the case 
may be, is the same as the amount that would have 
been payable by the predecessor corporation on its 
maturity, 


the provisions of this Act 


(c) shall not apply in respect of the transfer of the debt 
or other obligation to the new corporation, and 


(d) shall apply as if the new corporation had incurred 
or issued the debt or other obligation at the time it was 
incurred or issued by the predecessor corporation 
under the agreement made on the day on which the 
predecessor corporation made an agreement under 
which the debt or other obligation was issued, 


except that, for the purposes of the definition “income 
bond” or “income, debenture” in subsection 248(1), para- 
graph (d) shall not apply to any debt or other obligation of 
the new corporation unless the terms and conditions 
thereof immediately after the amalgamation are the same 
as, or substantially the same as, the terms and conditions 
of the debt or obligation that was an income bond or in- 
come debenture of the predecessor corporation immedi- 
ately before the amalgamation. 

Related Provisions: 87(6) — Obligations of predecessor corporation; 
88(1)(e.2) — Application to winding-up. See additional Related Provi- 
sions at end of s. 87. 


History: Para. 87(7)(a) amended by 1994, c. 7, Sch. VIII'(1993, c. 24), 
subsec. 37(12). Para. (a) formerly read: 


(a) a debt or other obligation of a predecessor corporation, other 
than any such debt or other obligation owed to any other predeces- 
sor corporation, was outstanding immediately before the amalgama- 
tion and became a debt or other obligation, as the case may-be, of 
the new corporation on the amalgamation, and 


Interpretation Bulletins: See list at end of s. 87. 


(8) Foreign merger — Subject to subsection 95(2), 
where there has been a foreign merger in which a tax- 
payer’s shares or options to acquire shares of the capital 
stock of a corporation that was a predecessor foreign cor- 
poration immediately before the merger were exchanged 
for or became shares or options to acquire shares of the 
capital stock of the new foreign corporation or the foreign 
parent corporation, unless the taxpayer elects in the tax- 
payer’s return of income for the taxation year in which 
the foreign merger took place not to have this subsection 
apply, subsections (4) and (5) apply to the taxpayer as if 
the references in those subsections to 

(a) “amalgamation” were read as “foreign merger’; 

(b) “predecessor corporation” were read as “predeces- 

sor foreign corporation”; and 

(c) “new corporation” were read as “new foreign cor- 

poration or the foreign parent corporation”. 


Related Provisions: 87(8.1)— Definition of “foreign merger’; 
95(2)(d) — Effect of foreign merger on FAPI. See additional Related Pro- 
visions at end of s. 87. 
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History: The opening words of subsec. 87(8) amended by 2001, c, 17, 
subsec, 65(3), applicable to-mergers and combinations that occur. after 
1995 and, where a taxpayer notifies the Minister of National Revenue in 
writing before the taxpayer’s filing-due date for 2001 that the taxpayer 
makes the election referred to in subsec. 87(8), as amended, in respect of a 
merger or combination that occurred before 1999, the election is deemed 
to have been validly made in respect of the merger or combination. The 
opening words formerly read: 
(8) Where there has been a foreign merger in which a taxpayer’s 
shares or options to acquire shares of the capital stock of a corpora- 
tion that was a predecessor foreign corporation immediately before 
the merger were exchanged for or became shares or options to ac- 
quire shares of the capital stock of the new foreign corporation or 
the foreign parent corporation, unless the taxpayer elects in the tax- 
payer’s return of income under this Part for the taxation year in 
which the foreign merger took place not to have this subsection ap- 
ply, subsections (4) and (5) apply to the taxpayer as if the references 
in those subsections to 
Subsec. 87(8) amended by 1999, c. 22, subsec. 24(1), applicable to a tax- 
payer in respect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer 
for which the taxpayer’s normal reassessment period, as defined 
in subsec. 152(3.1), has not ended before 1999, or 


(i) after 1994 and before February 25, 1998 and in a taxation year 
of the taxpayer in which the taxpayer was exempt from tax under 
s. 149, 


unless the taxpayer elects by notifying the Minister of National Reve- 
nue in writing, before January 1, 2000, that the amendment not apply 
to the taxpayer in respect of the merger or combination. Subsec. 87(8) . 
formerly read: 


(8) Merger of foreign affiliate — Where there has been a for- 
eign merger in which the shares owned by a taxpayer of the 
capital stock of a corporation that was a predecessor foreign 
corporation immediately before the merger were exchanged for 
or became shares of the capital stock of the new foreign corpo- 
ration, unless the taxpayer elects in the taxpayer’s return of in- 
come under this Part for the taxation year in which the foreign 
merger took place not to have the provisions of this section ap-, 
ply, subsection (4) applies to the taxpayer as if the references 
therein to 


(a) “amalgamation” were read as “foreign merger’; 


(b) “predecessor corporation” were read as “predecessor 
foreign corporation”; 


(c) “new corporation” were read as “new foreign corpora- 

tion”; and 

(d) “May 6, 1974” were read as “November 12, 1981”. 
Interpretation Bulletins: See list at end of s. 87. 


(8.1) Definition of “foreign merger” — For the pur- 
poses of this section, “foreign merger” means a merger or 
combination of two or more corporations each of which 
was, immediately before the merger or combination, resi- 
dent in a country other than Canada (each of which is in 
this section referred to as a “predecessor foreign corpora- 
tion”) to form one corporate entity resident in a country 
other than Canada (in this section referred to as the “new 
foreign corporation”) in such a manner that, and_other- 
wise than as a result of the distribution of property to one 
corporation on the winding-up of another corporation, 


(a) all or substantially all the property (except amounts 
receivable from any predecessor foreign corporation 
or shares of the capital stock of any predecessor for- 
eign corporation) of the predecessor foreign corpora- 
tions immediately before the merger or combination 
becomes property of the new foreign corporation as a 
consequence of the merger or combination; 


(b) all or substantially all the liabilities (except 
amounts payable to any predecessor foreign corpora- 
tion) of the predecessor foreign corporations immedi- 
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ately before the merger or combination become liabili- 
ties of the new foreign corporation as a consequence 
of the merger or combination; and 


(c) all or substantially all of the shares of the capital 
stock of the predecessor foreign corporations (except 
any shares or options owned by any predecessor for- 
eign corporation) are exchanged for or become, be- 
cause of the merger or combination, 


(i) shares of the capital stock of the new ce 
corporation, or 


(11) if, immediately after the merger, the new for- 
eign corporation was controlled by another corpo- 
ration (in this section referred to as. the “foreign 
parent corporation”) that was resident in a country 
other than Canada, shares of the capital stock of the 
dgpselen sae SBR SET 


Related Provisions: 95(4.1) — Application to FAPI; 142.7(1)‘‘qualify- 
ing foreign merger” — Merger of foreign bank affiliates; 248(1)‘‘disposi- 
tion”(n), 248(1.1) — Cancellation of shares on foreign merger deemed not 
to be a disposition; 256(6), (6.1) — Meaning of “controlled”. See Related 
Provisions at end of s. 87. 


History: Subsec. 87(8.1) amended by 2001, c. 17, subsec. 65(4), applica- 
ble to mergers and combinations that occur after 1995. The subsec. for- 
merly read: 


(8.1) Definition of “foreign merger’ — For the purposes of this 
section, “foreign merger” means a merger or combination of two or 
more Corporations each of which was, immediately before the 
merger or combination, resident in a country other than Canada 
(each of which is in this section referred to as a “predecessor for- 
eign corporation’) to form one corporate entity resident in the coun- 
try in which all the predecessor foreign corporations were resident 
(in this section referred to as the “new foreign corporation”) in such 
manner that 


(a) all or substantially all the property (except amounts receiva- 
ble from any predecessor foreign corporation or shares of the 
capital stock of any. predecessor foreign corporation) of the 
predecessor foreign corporations immediately before the merger 
or combination becomes property of the new foreign corpora- 
tion by virtue of the merger or combination, 


(b) all or substantially all the liabilities (except amounts payable 
to any predecessor foreign corporation) of the predecessor for- 
eign corporations immediately before the merger or combina- 
tion become liabilities of the new foreign corporation by virtue 
of the merger or combination, and 


(c) all or substantially all of the shares of the capital stock of the 
predecessor foreign corporations (except any shares or options 
owned by any predecessor foreign corporation) are exchanged 
for or become, because of the merger or combination, 


(i) shares of the capital stock of the new foreign corpora- 
tion, or 

(ii) if, immediately after the merger, the new foreign corpo- 
ration was controlled by another foreign corporation (in this 
section referred to as the “foreign parent corporation’) that 
was resident in the same country as the new foreign corpo- 
ration, shares of the capital stock of the foreign parent 
corporation, 


otherwise than as a result of the distribution of property to one cor- 
poration on the winding-up of another corporation. 
Para. 87(8.1)(c) amended by 1999, c. 22, subsec. 24(2), applicable to a 
taxpayer in respect of a merger or combination of foreign corporations 
(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer 
for which the taxpayer’s normal reassessment period, as defined 
in subsec. 152(3.1), has not ended before 1999, or 


S. 87(9)(a.21)(ii) 


(ii) after 1994 and before February 25, 1998 and in a taxation year 
of the taxpayer in which the taxpayer was exempt from tax under 
s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue 
in writing, before January’ 1, 2000, that the amendment not apply to the 
taxpayer in respect of the merger or combination. Para. 87(8.1)(c) for- 
merly read: 


(c) all or substantially all the shares of the capital stock of the prede- 
cessor foreign corporations (except any such shares owned by any 
predecessor foreign corporation) are exchanged for or become 
shares of the capital stock of the new foreign corporation by virtue 
of the merger or combination, 


Interpretation Bulletins: See list at end of s. 87. 


(9) Rules applicable in respect of certain mergers 
[triangular amalgamation] — Where there has been a 
merger of two or more taxable Canadian corporations to 
form a new corporation that was controlled, immediately 
after the merger, by a taxable Canadian corporation (in 
this subsection referred to as the “parent”’) and, on the 
merger, shares of the capital stock of the parent (in this 
subsection referred to as “parent shares”) were issued by 
the parent to persons who were, immediately before the 
merger, shareholders of a predecessor corporation, the 
following rules apply: 


(a) for the purposes of paragraph (1)(c), subsection (4) 
and the Income Tax Application Rules, any parent 
shares received by a shareholder of a predecessor cor- 
poration shall be deemed to be shares of the capital 
stock of the new corporation received by the share- 
holder by virtue of the merger; 


(a.1) for the purposes of subsections (4.1) and (4.2), a 
parent share issued to a shareholder in consideration 
for the disposition of a share of a class of the capital 
stock of a predecessor corporation shall be deemed to 
be a share ofa class of the capital stock of the new 
corporation that was issued in consideration for the 
disposition of a share of a class of the capital stock of 
a predecessor corporation by that shareholder; 


(a.2) for the purposes of subsection (4.3), a right listed 
on a prescribed stock exchange to acquire a share of a 
class of the capital stock of the parent shall be deemed 
to be a right listed on a prescribed stock exchange to 
acquire a share of a class of the capital stock of the 
new corporation; 


Proposed Addition — 87(9)(a.21) 
: (a 21) for the purpose of paragraph (4.4)(d) 


~ (@ each parent share received by a shareholder of 
a predecessor corporation is deemed to be a share 
of the capital stock of the new corporation issued 
to the shareholder by the new corporation on the 
merger, and 


- (ii) any obligation of the parent to issue a share of 
any class of its capital stock to a person in cir- 
cumstances described in subparagraph (4.4)(d)(ii) 
is deemed to be an obligation of the new corpora- 

_ tion to issue a share to the person; 
Application: The February 27, 2004 draft legislation, subsec. 35(8), 


will add para. $7(9)(a.21), applicable to amalgamations that occur after 
1997, 


Technical Notes (December 20, 2002): New paragraph 
87(9)(a.21), which is effective for amalgamations that occur af- 
ter 1997, provides that a share of the parent issued to a share- 
holder on a triangular amalgamation is considered, for the pur- 
pose of paragraph 87(4.4)(d), to be a share issued by the new 
corporation and that a right to acquire a share of the parent is- 
sued to a person on a triangular amalgamation is deemed to be 
in consideration for a right to acquire a share of the new corpo- 
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ration. New paragraph 87(9)(a.21) therefore ensures that the re- 

quirements in subparagraph 87(4.4)(d)G) and (i) that the new — 
corporation issue a share or right to a person are satisfied. As a 
result, a new corporation may renounce expenditures to a flow- 
through shareholder of a predecessor corporation in accordance © 
with a flow-through share agreement concluded before the tri- - 
angular amalgamation.  .=—=—ess®sm 


(a.3) for the purpose of applying subsection (5) in re- 
spect of the merger, the reference in that subsection to 
“the new corporation” shall be read as a reference to 
“the parent’; 


(a.4) for the purpose of paragraph (c), any shares of 
the new corporation acquired by the parent on the 
merger shall be deemed to be new shares; 


(a.5) for the purpose of applying subsection (10) in re- 
spect of the merger, 


(i) the reference in paragraph (10)(b) to “the new 
corporation” shall be read as a reference to “the 
new corporation or the parent, within the meaning 
assigned by subsection (9)”, and 


(11) the references in paragraphs (10)(c) and (f) to 
“the new corporation” shall be read as references to 
“the public corporation described in paragraph 


(b)”. 


(b) in computing, at any particular time, the paid-up 
capital in respect of any particular class of shares of 
the capital stock of the parent that included parent 
shares immediately after the merger 


(1) there shall be deducted that proportion of the 
amount, if any, by which the paid-up capital, deter- 
mined without reference to this paragraph, in re- 
spect of all the shares of the capital stock of the 
parent immediately after the merger exceeds the to- 
tal of all amounts each of which is the paid-up cap- 
ital in respect of a share of the capital stock of the 
parent or a predecessor corporation (other than any 
share of a predecessor corporation owned by the 
parent or by another predecessor corporation and 
any share of a predecessor corporation owned by a 
shareholder other than the parent or another prede- 
cessor corporation that was not exchanged on the 
merger for parent shares) immediately before the 
merger that 


(A) the paid-up capital, determined without ref- 
erence to this paragraph, in respect of that par- 
ticular class of shares of the capital stock of the 
parent immediately after the merger 


is of 


(B) the paid-up capital, determined without ref- 
erence to this paragraph, in respect of all the is- 
sued and outstanding shares of the classes of the 
capital stock of the parent that included parent 


exceeds 


(II) the total that would be determined under 
subclause (1) if this Act were read without 
reference to subparagraph (1), and 
(B) the amount required by subparagraph (i) to 
be deducted in computing the paid-up capital of 
shares of the particular class; and 


(c) notwithstanding paragraph (4)(b), the parent shall 
be deemed to have acquired the new shares of any par- 
ticular class of the capital stock of the new corporation 
at.a cost equal to the total of 


(i) the amount otherwise determined under para- 
graph (4)(b) to be the cost of those shares, and 


(ii) in any case where the parent owned, immedi- 
ately after the merger, all of the issued shares of 
the capital stock of the new corporation, such por- 
tion of 


(A) the amount, if any, by which 


(1) the amount by which the total of the 
money on hand of the new corporation and 
all amounts each of which is the cost amount 
to the new corporation of a property owned 
by it, immediately after the merger, exceeds 
the total of all amounts each of which is the 
amount of any debt owing by the new corpo- 
ration, or of any other obligation of the new 


corporation to pay any amount, that was out- - 


standing immediately after the merger, 
exceeds 


(II) the total of the adjusted cost bases to the 
parent of all shares of the capital stock of 
each predecessor corporation beneficially 
owned by it immediately before the merger 


as is designated by the parent in respect of the 
shares of that particular class in its return of in- 
come under this Part for its taxation year in which 
the merger occurred, except that 


(B) in no case shall the amount so designated in 
respect of the shares of a particular class exceed 
the amount, if any, by which the total fair mar- 
ket value, immediately after the merger, of the 
shares of that particular class issued by virtue of 
the merger exceeds the cost of those shares to 
the parent determined without reference to this 
paragraph, and 

(C) in no case shall the total of the amounts so 
designated in respect of the shares of each class 
of the capital stock of the new corporation ex- 
ceed the amount determined under clause (A). 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 
tion of control; 256(6), (6.1) — Meaning of “‘controlied”. See also Related 
Provisions at end of s. 87. 


History: Para. 87(9)(a.5) added by 1998, c. 19, subsec. 117(12), applica- 
ble to amalgamations that occur after April 26, 1995 except that, in its 
application to amalgamations that occurred before 1998, para. 87(9)(a.5) 


shares immediately after the merger, and _ ahallhencatas colons 


(11) there shall be added an amount equal to the 
lesser of 


(A) the amount, if any, by which 


(I) the total of all amounts each of which is 
an amount deemed by subsection 84(3), (4) 


(a.5) for the purpose of applying subsection (10) in respect of the 
merger, 


(1) any share issued by the parent on the merger is deemed to 
have been issued by the new corporation, and 


(ii) the reference in paragraph (10)(f) to “the new corporation” 
shall be read as a reference to “the corporation that issued the 
share”; 


or (4.1) to be a dividend on shares of the | paras. 7(9)(a.3) and (a.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
particular class paid by the parent before the | subsec. 37(13), applicable to amalgamations and mergers occurring after 
particular time December 20, 1991. 
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Paras. 87(9)(a.1), (a.2) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 
65(12), applicable to amalgamations and mergers occurring after 1986. 


Regulations: 3200 (prescribed stock exchange). 


(10) Share deemed listed — Where 


(a) a new corporation is formed as a result of an 
amalgamation, 


(b) the new corporation is a public corporation, 


(c) the new corporation issues a share (in this subsec- 
tion referred to as the “new share’’) of its capital stock, 


(d) the new share is issued in exchange for a share (in 
this subsection referred to as the “old share’) of the 
capital stock of a predecessor corporation, 


(e) immediately before the amalgamation, the old 
share was listed on a prescribed stock exchange, and 


(f) the new share is redeemed, acquired or cancelled 
by the new corporation within 60 days after the 
amalgamation, 


the new share is deemed, for the purposes of subsection 
116(6), the definitions “qualified investment” in subsec- 
tions 146(1), 146.1(1), and 146.3(1) and in section 204, 
and the definition “taxable Canadian property” in subsec- 
tion 248(1), to be listed on the exchange until the earliest 
time at which it is so redeemed, acquired or cancelled. 


Related Provisions: 87(9)(a.5) — Effect of triangular amalgamation. 


History: The closing words of subsec. 87(10) amended by 2001, c. 17, 
subsec. 65(5), applicable after October 1, 1996. The closing words for- 
merly read: 


the new share is deemed, for the purposes of subsections 115(1) 
and 116(6) and the definitions “qualified investment” in subsections 
146(1), 146.1(1) and 146.3(1) and in section 204, to be listed on the 
exchange until the earliest time at which it is so redeemed, acquired 
or cancelled. 


The closing words of subsec. 87(10) amended by 1999, c. 22, subsec. 
24(3), applicable after 1997. The closing words formerly read: 


the new share is deemed, for the purposes of subsections 115(1) 

and 116(6) and the definitions “qualified investment” in subsections 
146(1) and 146.3(1) and in section 204, to be listed on the exchange 
until the earliest time at which it is so redeemed, acquired or 
cancelled. 


Subsec. 87(10) added by 1998, c. 19, subsec. 117(13), applicable to amal- 
gamations that occur after April 26, 1995 except that, in its application to 
amalgamations that occurred before July 1996, subsec. 87(10) shall be 
read without reference to para. (b). 


Regulations: 3200, 3201 (prescribed stock exchanges; expected to be 
amended to cover 87(10)). 


(11) Vertical amalgamations — Where at any time 
there is an amalgamation of a corporation (in this subsec- 
tion referred to as the “parent’”) and one or more other 
corporations (each of which in this subsection is referred 
to as the “subsidiary”) each of which is a subsidiary 
wholly-owned corporation of the parent, 


(a) the shares of the subsidiary are deemed to have 
been disposed of by the parent immediately before the 
amalgamation for proceeds equal to the proceeds that 
would be determined under paragraph 88(1)(b) if sub- 
sections 88(1) and (1.7) applied, with any modifica- 
tions that the circumstances require, to the amalgama- 
tion; and 


(b) the cost to the new corporation of each capital pro- 
perty of the subsidiary acquired on the amalgamation 
is deemed to be the amount that would have been the 
cost to the parent of the property if the property had 
been distributed at that time to the parent on a wind- 
ing-up of the subsidiary and subsections 88(1) and 
(1.7) had applied to the winding-up. 
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Related Provisions: 87(2.11) — Vertical amalgamation — carryback 
of losses; 87(9)(a.5)— Application on triangular amalgamation; 
248(1)“disposition’(n), 248(1.1)— Cancellation of shares on foreign 
amalgamation deemed not to be a disposition; Reg. 5905(5.1) — FAPI — 
amalgamation of corporation holding foreign affiliate. 


History: Subsec. 87(11) added by 1998, c. 19, subsec. 117(13), subject to 
subsec. 117(27) of 1998, c. 19, applicable to amalgamations that occur 
after 1994, and for the purpose of para. 87(11)(b), any designation by a 
new corporation of an amount under para. 88(1)(d) that is filed with the 
Minister of National Revenue before October 1998 is deemed to have 
been made by the new corporation in its return of income under Part I of 
the Act for its first taxation year. 


1998, c. 19, subsec. 117(27), provides: 


(27) Where the new corporation formed on an amalgamation that 
occurred before June 20, 1996 so elects in writing, filed with the 
Minister of National Revenue with the return of income under Part I 
of the ‘Act for the parent’s taxation year that ended immediately 
before the amalgamation, or within 90 days after any assessment or 
reassessment of tax payable under that Part for the year, subsection 
87(11) of the Act, as enacted by subsection (13), does not apply to 
the amalgamation. 


Related Provisions [s. 87]: 66.7 — Resource taxation — successor 
corporation rules; 89(1)“Canadian corporation” — Whether amalgamated 
corporation is a Canadian corporation; 128.2 — Predecessor corporations 
take on residence status of amalgamated corporation; 134 — Status of 
non-resident-owned investment corporation for purposes of s. 87; 
142.6(5), (6) — Acquisition of specified debt obligation by financial insti- 
tution in rollover transaction; 251(3.1), (3.2) — Amalgamated corpora- 
tion — whether related to predecessor. 


Definitions [s. 87]: “adjusted cost base” — 54, 248(1); ‘‘amalgama- 
tion” — 87(1); “amount” — 248(1); “business” — 248(1); “business 
limit” — 125(2)-(5.1), 248(1); “calendar year” —Jnterpretation Act 
37(1)(a); “Canada” — 255; “Canadian corporation” — 89(1), 248(1); “Ca- 
nadian development expense” — 66.2(5), 248(1); “Canadian exploration 
expense” — 66.1(6), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “capital dividend” — 83(2), 248(1); “capital gain”, “capi- 
tal loss” — 39(1), 248(1); “capital property” — 54, 248(1); “carrying on 
business” — 253; “cash method’ — 248(1); “class”, “class of shares’ — 
248(6); “common share” — 248(1); “controlled directly or indirectly” — 
256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 35(1); “cost 
amount’, “credit union” — 248(1); “cumulative eligible capital” 14(5), 
248(1); “depreciable property” 13(21), 248(1); “disposition”, “divi- 
dend” — 248(1); “eligible capital amount” — 14(1), 248(1); “eligible cap- 
ital expenditure” — 14(5), 248(1); “eligible capital property” — 54, 
248(1); “employment” — 248(1); “farming” — 248(1); “farm loss” — 
111(8), 248(1); “financial institution” — 87(1.5), 142.2(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “flow-through share” — 66(15), 87(4.4), 
248(1); “foreign affiliate’ — 95(1), 248(1); “foreign merger” — 87(8.1); 
“foreign parent corporation” — 87(8.1)(c); “former business property” — 
248(1); “grandfathered share”, “income bond”, “insurance corporation”, 
“insurer”, “inventory” — 248(1); “investment corporation” — 130(3), 
248(1); “investment tax credit” — 127(9), 248(1); “last taxation year” — 
87(2)(b); “lending asset” — 248(1); “life insurance capital dividend” — 
83(2.1), 248(1); “life insurance corporation”, “limited partnership loss” — 
248(1); “mark-to-market property” — 87(1.5), 142.2(1); “mineral” — 
248(1); “mutual fund corporation” — 131(8), 248(1); “net capital loss” — 
111(8), 248(1); “new corporation” — 87(1); “new foreign corporation” — 
87(8.1); “non-capital loss” — 111(8), 248(1); “non-resident-owned invest- 
ment corporation” — 133(8), 248(1); “paid-up capital” — 89(1), 248(1); 
“person” — 248(1); “predecessor corporation” — 87(1); “predecessor for- 
eign corporation” — 87(8.1); “preferred share”, “prescribed” — 248(1); 
“prescribed stock exchange” — 248(29), Reg. 3200, 3201; “private corpo- 
ration” — 89(1), 248(1); “property” — 248(1); “public corporation” — 
89(1), 248(1); “qualified expenditure” — 87(2.01); ‘regulation’? — 
248(1); “research property” — 37.1(5), 87(2.01); “restricted farm loss” — 
31, 248(1); “share”, ‘shareholder’, “short-term preferred share” — 
248(1); “specified debt obligation” — 87(1.5), 142.2(1); “specified future 
tax consequence” — 248(1); “subsidiary wholly-owned corporation” — 
87(1.4), 248(1); “tax payable” — 248(2); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxable 
dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxable 
preferred share”, “taxable RFI share” — 248(1); “taxation year’ — 
87(2)(a), 249; “taxpayer”, “term preferred share” — 248(1); “writing” — 
Interpretation Act 35(1). 


1.T. Application Rules [s. 87]: 20(1.2), 26(21)-(23), 34(4), (7), 58(3.3). 


Interpretation Bulletins [s. 87]: [T-52R4: Income bonds and income 
debentures (archived); IT-121R3: Election to capitalize cost of borrowed 
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money (archived); IT-151R5: Scientific research and experimental devel- 
opment expenditures; IT-243R4: Dividend refund to private corporations; 
IT-315: Interest expense incurred for the purpose of winding-up or amal- 
gamation; IT-474R: Amalgamations of Canadian corporations; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). 


Information Circulars [s. 87]: 88-2, para. 20: General anti-avoidance 
rule — section 245 of the Income Tax Act. 


88. (1) Winding-up [of subsidiary] — Where a taxa- 
ble Canadian corporation (in this subsection referred to as 
the “subsidiary”) has been wound up after May 6, 1974 
and not less than 90% of the issued shares of each class of 
the capital stock of the subsidiary were, immediately 
before the winding-up, owned by another taxable Cana- 
dian corporation (in this subsection referred to as. the 
“parent’) and all of the shares of the subsidiary that were 
not owned by the parent immediately before the winding- 
up were owned at that time by persons with whom the 
parent was dealing at arm’s length, notwithstanding any 
other provision of this Act other than subsection 69(11), 
the following rules apply: 


Related Provisions: See at end of subsec. 88(1). 
Forms: RC145: Request to close Business Number (BN) accounts. 


(a) [property of subsidiary] — subject to 
paragraphs (a.1) and (a.3), each property (other than 
an interest in a partnership) of the subsidiary that was 
distributed to the parent on the winding-up shall be 
deemed to have been disposed of by the subsidiary for 
proceeds equal to 


(1) in the case of a Canadian resource property, a 
foreign resource property or a right to receive pro- 
duction (as defined in subsection 18.1(1)) to which 
a matchable expenditure (as defined in subsection 
18.1(1)) relates, nil, and 


(11) [Repealed] 


(ii1) in the case of any other property, the cost 
amount to the subsidiary of the property immedi- 
ately before the winding-up; 


Related Provisions: 53(4) — Effect on ACB of share or trust interest; 
84(2) — Deemed dividend on distribution of assets; 88(2) — Windup of 
other corporation. 


History: Subpara. 88(1)(a)(i) amended by 1998, c. 19, subsec. 118(1), ap- 
plicable after November 17, 1996. The subpara. formerly read: 


(i) in the case of a Canadian resource property or foreign resource 
property, nil, and 


The opening words of para. 88(1)(a) amended by 1995, c. 21, subsec. 
55(1), applicable to windings-up that begin after February 22, 1994. The 
opening words formerly read: 


(a) subject to paragraph (a.1), each property (other than an interest 
in a partnership) of the subsidiary that was distributed to the parent 
on the winding-up shall be deemed to have been disposed of by the 
subsidiary for proceeds equal to, 


Subpara. 88(1)(a)(i1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 38(1), applicable to distributions of property on the winding-up of a 
subsidiary in a taxation year of the subsidiary beginning after June 1988. 
Subpara. 88(1)(a)(ii) formerly read: 


(11) in the case of any eligible capital property, an amount equal to */3 
of the cost amount to the subsidiary of that property immediately 
before the winding-up, and 


Subpara. 88(1)(a)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
66(1), to substitute “/; of for “twice”, applicable to distributions of pro- 
perty on the winding-up of a subsidiary in a taxation year of the subsidiary 
beginning after June 1988. 

Selected Cases [para. 88(1)(a)]: Hollinger Inc. y. R., [1998] 4 C.T.C, 
2424 (TCC) (Losses flow through and sale of unproductive investment 
does not change nature from capital to inventory); Mara Properties Ltd. v. 
Canada, {1996} 2 C.T.C. 54 (SCC) (Property retained its character as in- 
ventory upon rollover). 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-259R4: Exchanges of property. 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the 
winding-up of a wholly-owned subsidiary. 


(a.1) [property of subsidiary] — each property of 
the subsidiary that was distributed to the parent on the 
winding-up shall, for the purpose of paragraph (2.1)(b) 
or (e), be deemed not to have been disposed of; 


(a.2) [partnership interest] — each interest of the 
subsidiary in a partnership that was distributed to the 
parent on the winding-up shall, except for the purpose 
of paragraph 98(5)(g), be deemed not to have been 
disposed of by the subsidiary; 


History: Para. 88(1)(a.2) amended by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 66(2), to add “‘, except for the purpose of paragraph 98(5)(g),” ap- 
plicable to windings-up beginning after January 15, 1987. 


(a.3) [specified debt obligation] — where 


(i) the subsidiary was a financial institution in its 
taxation year in which its assets were distributed to 
the parent on the winding up, and 


(i1) the parent was a financial institution in its taxa- 
tion year in which it received the assets of the sub- 
sidiary on the winding up, 


each specified debt obligation (other than a mark-to- 
market property) of the subsidiary that was distributed 
to the parent on the winding-up shall, except for the 
purpose of subsection 69(11), be deemed not to have © 
been disposed of, and for the purpose of this para- 
graph, “financial institution”, “mark-to-market. pro- 
perty” and “specified debt obligation” have the mean- 
ings assigned by subsection 142.2(1); 


Related Provisions: Reg. 8103(3) — Mark-to-market — transition in- 
clusion; Reg. 9204(2) — Residual portion of specified debt obligation. 


History: Para. 88(1)(a.3) added by 1995, c. 21, subsec, 55(2), applicable 
to windings-up that begin after February 22, 1994. 


(b) [shares of subsidiary] — the shares of the cap- 
ital stock of the subsidiary owned by the parent imme- 
diately before the winding-up shall be deemed to have 
been disposed of by the parent on the winding-up for 
proceeds equal to the greater of 


(1) the lesser of the paid-up capital in respect of 
those shares immediately before the winding-up 
and the amount determined under subparagraph 
(d)(i), and 


(ii) the total of all amounts each of which is an 

amount in respect of any share of the capital stock 

of the subsidiary so disposed of by the parent on 

the winding-up, equal to the adjusted cost base to 

the parent of the share immediately before the 

winding-up; . 
Related Provisions: 80.01(5) — Determination of proceeds of disposi- 
tion of distress preferred share to subsidiary; 80.03(1), (3)(a)(i) — Capital 
gain where para. 88(1)(b) applies to share on disposition following debt 
forgiveness; 87(11)— Application to vertical amalgamation. See addi- 
tional Related Provisions at end of 88(1). 


(c) [cost to parent] —subject to paragraph 
87(2)(e.3) (as modified by paragraph (e.2)), and not- 
withstanding paragraph 87(2)(e.1) (as modified by 
paragraph (e.2)), the cost to the parent of each pro- 
perty of the subsidiary distributed to the parent on the 
winding-up shall be deemed to be 


(i) in the case of a property that is an interest in a 
partnership, the amount that but for this paragraph 
would be the cost to the parent of the property, and 
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(11) in any other case, the amount, if any, by which 


(A) the amount that would, but for subsection 
69(11), be deemed by paragraph (a) to be the 
proceeds of disposition of the property 


exceeds 


(B) any reduction of the cost amount to the sub- 
sidiary of the property made because of section 
80. on the winding-up, 


plus, where the property was a capital property (other 
than an ineligible property) of the subsidiary at the 
time that the parent last acquired control of the subsid- 
iary and was owned by the subsidiary thereafter with- 
out interruption until such time as it was distributed to 
the parent on the winding-up, the amount determined 
under paragraph (d) in respect of the property and, for 
the purposes of this paragraph, “ineligible property” 
means 


(1i1) depreciable property, 


(iv) property transferred to the parent on the wind- 
ing-up where the transfer is part of a distribution 
(within the meaning assigned by subsection 55(1)) 
made in the course of a reorganization in which a 
dividend was received to which subsection 55(2) 
would, but for paragraph 55(3)(b), apply, 


(v) property acquired by the subsidiary from the 
parent or from any person or partnership that was 
not (otherwise than because of a right referred to in 
paragraph 251(5)(b)) dealing at arm’s length with 
the parent, or any other property acquired by the 
subsidiary in substitution for it, where the acquisi- 
tion was part of the series of transactions or events 
in which the parent last acquired control of the sub- 
sidiary, and 


(vi) property distributed to the parent on the wind- 
ing-up where, as part of the series of transactions 
or events that includes the winding-up, 


(A) the parent acquired control of the subsidi- 
ary, and 


(B) any property distributed to the parent on the 
winding-up or any other property acquired by 
any person in substitution therefor is acquired 
by 


(1) a particular person (other than a specified 
person) that, at any time during the course of 
the series and before control of the subsidi- 
ary was last acquired by the parent, was a 
specified shareholder of the subsidiary, 


(If) 2 or more persons (other than specified 
persons), if a particular person would have 
been, at any time during the course of the 
series and before control of the subsidiary 
was last acquired by the parent, a specified 
shareholder of the subsidiary if all the shares 
that were then owned by those 2 or more 
persons were owned at that time by the par- 
ticular person, or 


(III) a corporation (other than a specified 
person or the subsidiary) 


1. of which a particular person referred to 
in subclause (I) is, at any time during the 
course of the series and after control of 
the subsidiary was last acquired by the 
parent, a specified shareholder, or 


S. 88(1)(c) 


2. of which a particular person would be, 
at any time during the course of the se- 
ries and after control of the subsidiary 
was last acquired by the parent, a speci- 
fied shareholder if all the shares then 
owned by persons (other than specified 
persons) referred to in subclause (II) and 
acquired by those persons as part of the 
series were owned at that time by the 
particular person; 
Related Provisions: 88(1)(c.2) — Specified person for 88(1)(c)(vi); 
88(1)(c.3) — Property acquired in substitution, for purpose of 
88(1)(c)(vi)(B); 88(1)(c.7) — Extended meaning of depreciable property; 
88(1)(d.2) — When taxpayer last acquired control; 88(1)(d.3) — Where 
control acquired because of death; 88(1.7) — Where parent did not deal at 
arm’s length; 88(4) — Amalgamation deemed not to be acquisition of 
control; 248(10)—Series of transactions or events; 256(6)-(9) 
Whether control acquired. See additional Related Provisions at end of 
88(1). 


History: The opening words of subcl. 88(1)(c)(vi)(B)(ID) amended by 
2001, c. 17, subsec. 66(1), to add the words “or the subsidiary”, applicable 
to windings-up that begin after November 1994, 


Subpara. 88(1)(c)(v) amended by 1998, c. 19, subsec. 118(2), applicable to 
windings-up that begin after 1996, The subpara. formerly read: 
(v) property transferred to the subsidiary by the parent or by any 
person or partnership that was not, otherwise than because of a right 
referred to in paragraph 251(5)(b), dealing at arm’s length with the 
parent, and 


The portion of subpara. 88(1)(c)(vi) before subcl. (B)(1) and sub-subcl. 
88(1)(c)(vi)(B)TH)2 amended by 1998, ¢. 19, subsecs. 118(3) and (4), that 
portion before subcl. (B)(1) applicable to windings-up that begin after June 
20, 1996, other than windings-up that are part of an arrangement that was 
substantially advanced, as evidenced in writing, before June 21, 1996, and 
sub-subcl. 88(1 )(c)(vi)(B)(IL)2 applicable to windings-up that begin after 
November 1994. That portion and sub-subcl. formerly read: 
(vi) property disposed of by the parent as part of the series of trans- 
actions or events that includes the winding-up where, as part of the 
series, 
(A) the parent acquired control of the subsidiary, and 
(B) the property or any other property acquired by any person 
in substitution therefor is acquired by 


2. of which a particular person would be, at any time during the 
course of the series and after control of the subsidiary was last ac- 
quired by the parent, a specified shareholder if all the shares then 
owned by persons (other than specified persons) referred to in sub- 
clause (II) were owned at that time by the particular person; 


The opening words of para. 88(1)(c) amended by 1995, c. 21, subsec. 
55(3), applicable to windings-up that begin after February 22, 1994. The 
opening words formerly read: 
(c) notwithstanding the reference to paragraph 87(2)(e.1) in para- 
graph (e.2), the cost to the parent of each property of the subsidiary 
distributed to the parent on the winding-up shall be deemed to be 
Cl. 88(1)(c)Gi)(B) amended by 1995, c. 21, s. 31, applicable to windings 
up that begin after July 13, 1990. Cl. (B) formerly read: 
(B) any reduction of the cost amount to the subsidiary of the pro- 
perty made because of paragraph 80(1)(b) on the winding-up, 


That portion of para. 88(1)(c) after cl. (ii)(B) amended by 1995, c. 3, sub- 
sec, 24(1), applicable to windings-up that begin after February 21, 1994 
except that, in its application to a winding-up that begins after February 
21, 1994 and before December 1994, cl. 88(1)(c)(vi)(B) shall be read as 
follows: 


(B) the property or any other property acquired by any person in 
substitution therefor is acquired by 
(I) a particular person (other than a specified person) that, at 
any time during the course of the series and before control of 
the subsidiary was last acquired by the parent, was a specified 
shareholder of the subsidiary, or 
(II) any person (other than a specified person) that at any time 
during the course of the series did not deal at arm’s length with 
a particular person (other than a specified person) referred to in 
subclause (I); 
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That portion of para. 88(1)(c) formerly read: 


plus, where the property was a capital property (other than depre- 

ciable property) owned by the subsidiary at the time that the parent 
last acquired control of the subsidiary and thereafter without inter- 
ruption until such time as it was distributed to the parent on the 
winding-up, the amount determined under paragraph (d) in respect 
thereof; 


Cl. 88(1)(c)(@1)(A) amended by 1994, c.-7, Sch. VII (1993, c. 24), subsec. 
38(2), applicable to windings-up beginning after December 20, 1991. Cl. 
(c)(ii)(A) formerly read: 


(A) the amount deemed by paragraph (a) to be the proceeds of dis- 
position of the property 


Subpara. 88(1)(c)(i1) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 66(3), applicable to windings-up beginning after July 13, 1990. Sub- 
para. 88(1)(c)(ji) formerly read: 


(11) in any other case, the amount deemed by paragraph (a) to be the 
proceeds of disposition of the property, 


Selected Cases [para. 88(1)(c)]: Hollinger Inc. v. R., [1998] 4 C.T.C. 
2424 (TCC) (Losses flow through and sale of unproductive investment 
does not change nature from capital to inventory). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the 
winding-up of a wholly-owned subsidiary. 


1.T. Technical News: No. 9 (the backdoor butterfly rule). 


(c.1) [eligible capital property] — for the purpose 
of determining after the winding-up the amount to be 
included under paragraph 14(1)(b) in computing the 
parent’s income in respect of the business carried on 
by the subsidiary immediately before the winding-up, 
there shall be added to the amount otherwise deter- 
mined for Q in the definition “cumulative eligible cap- 
ital” in subsection 14(5) the amount, if any, deter- 
mined for Q in that definition in respect of that 
business immediately before the disposition; 


Proposed Amendment — 88(1)(c.1) 


(c.1) for the purpose of determining after the wind- 
ing-up the amount to be included under subsection 
14(1) in computing the parent’s income in respect of 
the business carried on by the subsidiary immedi- 
ately before the winding-up 


(i) there shall be added to the amount otherwise 
determined for each of A and F in the definition 
“cumulative eligible capital” in subsection 14(5), 
the amount, if any, determined for the description 
of F in that definition in respect of that business 
immediately before the disposition, and 


(11) there shall be added to the amount determined 
for the description of C in the formula in para- 
graph 14(1)(b), one-half of the amount, if any, 
determined for the description of Q in that defini- 
tion in respect of that business immediately 
before the disposition; 


Application: The February 27, 2004 draft legislation, subsec. 36(1), 
will amend para. 88(1)(c.1) to read as above, applicable in respect of 
dispositions that occur after December 20, 2002. 


Technical Notes (December 20, 2002): Subparagraph 
88(1)(a)Gii) generally provides that property of a subsidiary 
corporation is deemed to have been disposed of on its winding- 
up for proceeds of disposition equal to its cost amount to the 
subsidiary immediately before the winding-up. Under subpara- 
graph 88(1)(c)(ii), the cost of such property to the parent cor- 
poration is equal to such proceeds of disposition. Paragraph 
88(1)(c.1) ensures that an amount that would have been recap- 
tured depreciation to the subsidiary under subsection 14(1), if 
the subsidiary had instead disposed of the eligible capital pro- 
perty for fair market value proceeds, is subject to possible re- 
capture in the hands of the parent upon a subsequent sale of the 


property. 


560 


Income Tax Act, Part I, Division B 


Paragraph 88(1)(c.1) is renumbered as subparagraph 
88(1)(c.1)(ii) and remains unchanged. Paragraph 88(1)(c.1) is 
further amended by the addition of new subparagraph (i), 
which ensures that eligible capital property deductions claimed 
under paragraph 20(1)(b) by the subsidiary after its “adjust- 
ment time” (as defined in subsection 14(5), i.e., generally the 
beginning of the first taxation year of the subsidiary that starts - 
after June 30, 1988) are included in the amount subject to po- 
tential recapture. 


Paragraph 88(1)(c.1) applies to a parent corporation similarly 
to the application of paragraphs 85(1)(d.1) and (d.11) to a 
transferee corporation. For additional information, refer to the 
commentary to those paragraphs for an example of that 
application. | : 


History: Para. 88(1)(c.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 

subsec. 38(3), applicable to distributions of property on the winding-up of 

a subsidiary in a taxation year of the subsidiary beginning after June 1988. 
(c.2) [“specified person” and “specified share- 
holder”] — for the purposes of this paragraph and 
subparagraph (c)(vi), 


(i) “specified person” at any time means the parent 
and each person that would, if this Act were read 
without reference to paragraph 251(5)(b), be re- 
lated to the parent at that time and, for this purpose, 
a person shall be deemed not to be related to the 
parent where it can reasonably be considered that 
one of the main purposes of one or more transac- 
tions or events was to cause the person to be re- 
lated to the parent so as to prevent a property that’ 
was distributed to the parent on the winding-up 
from being an ineligible property for the purpose of 
paragraph (c), 

(11) where at any time a property 1s owned or ac- 
quired by a partnership or a trust, 


(A) the partnership or the trust, as the case may 
be, shall be deemed to be a person that is a cor- 
poration having one class of issued shares, 
which shares have full voting rights under all 
circumstances, 


(B) each member of the partnership or benefici- 
ary under the trust, as the case may be, shall be 
deemed to own at that time the proportion of 
the number of issued shares of the capital stock 
of the corporation that 


(1) the fair market value at that time of that 
member’s interest in the partnership or that 
beneficiary’s interest in the trust, as the case 
may be, 

is of 
(il) the fair market value at that time of all 
the members’ interests in the partnership or 


beneficiaries’ interests in the trust, as the 
case may be, and 


(C) the property shall be deemed to have been 
owned or acquired at that time by the corpora- 
tion, and 


(111) in determining whether a person is a specified 
shareholder of a corporation, 


(A) the reference in the definition “specified 
shareholder” in subsection 248(1) to “the issued 
shares of any class of the capital stock of the 
corporation or of any other corporation that is 
related to the corporation” shall be read as “the 
issued shares of any class (other than a speci- 
fied class) of the capital stock of the corporation 
or of any other corporation that is related to the 
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corporation and that has a significant direct or 
indirect interest in any issued shares of the capi- 


tal stock of the corporation”, and 


(B) a corporation is deemed not to be a speci- 


fied shareholder of itself; 


Related Provisions: 88(1)(c.8)— Meaning of “specified class” 


for 


88(1)(c.2)(iii)(A); 88(4) — Amalgamation deemed not to be acquisition of 


control. 


History: Cl. 88(1)(c.2)(iii)(A) amended by 2001, c. 17, subsec. 66(2), ap- 
plicable to windings-up that begin after November 1994. The clause for- 


merly read: 


(A) the reference in the definition “specified shareholder” in subsec- 
tion 248(1) to “or of any other corporation that is related to the cor- 
poration” shall be read as “or of any other corporation that is related 
to the corporation and that has a significant direct or indirect interest 
in any issued shares of the capital stock of the corporation”, and 


Subpara. 88(1)(c.2)(i11) added by 1998, c. 19, subsec. 118(5), applicable to 


windings-up that begin after November 1994. 


Para. 88(1)(c.2) added by 1995, c. 3, subsec. 24(2), applicable to winding- 


ups that begin after February 21, 1994. 


(c.3) [substituted property] — for the purpose of 
clause (c)(vi)(B), property acquired by any person in 
substitution for particular property or properties dis- 


tributed to the parent on the winding-up includes 


(i) property (other than a specified property) owned 
by the person at any time after the acquisition of 
control referred to in clause (c)(vi)(A) the fair mar- 
ket value of which is, at that time, wholly or partly 
attributable to the particular property or properties, 
and 


(i1) property owned by the person at any time after 
the acquisition of control referred to in clause 
(c)(vi)(A) the fair market value of which is, at that 
time, determinable primarily by reference to the 
fair market value of, or to any proceeds from a dis- 
position of, the particular property or properties 


but does not include 


(111) money, 

(iv) property that was not owned by the person at 
any time after the acquisition of control referred to 
in clause (c)(vi)(A), or 

(v) property described in subparagraph (1) if the 
only reason the property is described in that sub- 
paragraph is because a specified property described 
in any of subparagraphs (c.4)(i) to (iv) was re- 
ceived as consideration for the acquisition of a 
share of the capital stock of the subsidiary in the 
circumstances described in subparagraphs (c.4)(i) 
to (iv); 

Proposed Addition — 88(1)(c.3)(vi), (vii) 
(vi) a share of the capital stock of the subsidiary 
or a debt owing by it, if the share or debt, as the 


case may be, was owned by the parent immedi- 
ately before the winding-up, or 


(vii) a share of the capital stock of a corporation 
or a debt owing by a corporation, if the fair mar- 
ket value of the share or debt, as the case may be, 
was not, at any time after the beginning of the 
winding-up, wholly or partly attributable to pro- 
perty distributed to the parent on the winding-up; 


Application: The February 27, 2004 draft legislation, subsec. 36(2), 
will add subparas. 88(1)(c.3)(vi) and (vii), applicable to windings-up 
that begin after 1997. 

Technical Notes (December 20, 2002): Paragraph 
88(1)(c) generally provides that the cost to the parent of each 
property distributed to it on the winding-up of a subsidiary is 
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equal to the subsidiary’s proceeds of disposition plus, where 
the property is a capital property and is not an ineligible pro- 
perty, an amount determined under paragraph 88(1)(d) in re- 
spect of the property. “Ineligible property” is described in sub- 
paragraphs 88(1)(c)(iii) to (vi). Pursuant to subparagraph 
88(1)(c)(vi), ineligible property includes any property distrib- 
uted to the parent on the winding-up if, as part of the series of 
transactions or events that includes the winding-up, the pro- 
perty or property acquired in substitution for such property was 
acquired by a person or persons described in clause 
88(1)(c)(vi)(B). Property acquired in substitution for property 
distributed on the winding-up (“substituted property’) has its 
ordinary meaning and an extended meaning found in paragraph 
88(1)(c.3). 


Paragraph 88(1)(c.3) provides thee: ‘substituted property in- 
cludes property described in subparagraphs 88(1)(c.3)(4) and 
(ii) but excludes property described in subparagraphs 
88(1)(c.3)Giii) to (v). Subparagraph 88(1)(c.3)(i) provides that, 
for the purpose of clause 88(1)(c)(vi)(B), substituted property 
includes property (other than a “specified property”) owned by 
a person after the acquisition of control of the subsidiary where 
the fair market value of the property is wholly or partly attribu- 
table to property distributed to the parent on the winding-up. 
Subparagraph $8(1)(c.3)Gv) ensures that property that would 
be substituted property under the ordinary meaning of the term 
will not be substituted property if it is not owned by the person 
after the acquisition of control. | 


Example 1 of the explanatory notes to the introduction of para- 
graph §=88lic3)) «=C[see = the:=O—s explanatory notes to 
88(1)(c.3)-(c.7),S.C. 1998, c.19 (formerly Bill C-28)] de- 
scribes a scenario under the heading Safe Income Crystalliza- 
tion that illustrates the application of subparagraph 
88(1)(c.3)(iv) to a situation involving a safe income crystalliza- 
tion prior to a takeover. In that example, Sco, a taxable Cana- 
dian corporation, owns 15% of Tco, a publicly traded taxable 
Canadian corporation, Another corporation (“Pco”) makes a 
takeover offer for all the shares of Tco. In anticipation of the 
sale of the Tco shares, Sco incorporates Newco and transfers, 
on a tax-deferred basis under section 85, all of its Tco shares to 
Newco in exchange for Newco shares. The adjusted cost base 
and the paid-up capital of the Newco shares are then increased 
by the amount equal to the so-called “safe income” attributable 
to the Tco shares. Immediately thereafter, Sco sells the Newco 
shares to Pco for cash and Newco is wound up into Pco. 


In the example, subparagraph 88(1)(c.3)(iv) ensures that the 
Newco shares are not substituted property since Sco did not 
own the Newco shares after the acquisition of control of 
Newco by Pco. However, assuming that Tco is subsequently 
wound up into Pco, the non-depreciable capital property 
(“bump property”) owned by Tco at the time of the acquisition 
of control of Tco would be ineligible property since, as part of 
the series of transactions or events that includes the winding up 
of Tco, property substituted for the bump property (i.e., the 
15% of the Tco shares) would have been acquired by a speci- 
fied shareholder of Tco (1.e., Newco) and would have been 
owned by Newco after the acquisition of control of Tco. 


New subparagraphs 88(1)(c.3)(vi) and (vii), which apply to 
windings-up that begin after 1997, are enacted to ensure that 
certain shares or debt will not be substituted property even if 
they are owned by a specified shareholder after the acquisition 
of control of the subsidiary. Subparagraph 88(1)(c.3)(vi) pro- 
vides that shares or debt of the subsidiary will not be substi- 
tuted property if such shares or debt are owned by the parent 
immediately before the winding-up of the subsidiary. Thus, in 
the example discussed above, the Tco shares, which are owned 
by Pco immediately before the winding-up of Tco, would not 
be substituted property. 


Subparagraph 88(1)(c.3)(vii) provides that a share or debt of a 
corporation will not be substituted property if the fair market 
value of the share or debt is not attributable, at any time after 
the winding-up process begins, to property acquired by the par- 
ent on the winding-up. This exemption would apply, for exam- 
ple, if an individual (““Mr. S”), who is a specified shareholder 
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of Tco, incorporates Newco in contemplation of the takeover of 
Teco and transfers the Tco shares to Newco. Mr. S then trans- 


fers the Newco shares to Sco. Immediately after the increase in | 
the adjusted cost base of the shares of Newco (i.e., following ~ 


the safe income crystallization) Sco sells the Newco shares to 
Pco. In this scenario, the Sco shares owned by Mr. S after the 
sale would not be substituted property by reason of new sub- 
paragraph 88(1)(c.3)(vii). 


Letter from Dept. of Finance, December 19, 2001: 
Dear [xxx]: 3 


Thank you for your letter of November 30, 2001 concerning 
the application of paragraph 88(1)(c.3) of the Income Tax Act 
in the context of a takeover of a taxable Canadian corporation 


(“Targetco”) wherein a specified shareholder of Targetco 


(“SCo”) proposes to transfer its shares in Targetco to a new 


corporation (“Newco”) prior to the completion of the takeover, — 


so as to access SCo’s share of the safe income of Targetco. 
You believe that the application of this provision gives rise to 
unintended tax consequences, and ask that consideration be 


given to amending that paragraph to ensure the appropriate tax 


consequences in the circumstances. 


In particular, you advised us that a Canadian corporation 
(“Buyco”) owns 51% of the shares of Targetco, a public corpo- 


ration. Another corporation (“SCo”) owns 15% of the shares of © 


Targetco and is a specified shareholder of Targetco for the pur- 
poses of subsection 88(1) of the Act. SCo was also a specified 
shareholder of Targetco before Buyco last acquired control of 


Targetco. Buyco decides to acquire all of the remaining shares - 


of Targetco. To this end, Buyco incorporates a wholly-owned 
subsidiary (““PCo”’) and transfers its shares of Targetco to PCo, 
thus resulting in an acquisition of control of Targetco by PCo. 


PCo then makes a cash takeover bid for ae of the vaileeee / 


shares of Targetco. 


In anticipation of the successful takeover bid, SCo organ 


Newco and transfers all of its Targetco shares to Newco in ex- © 
change for shares in Newco. The adjusted cost base and paid- 


up capital of the Newco shares are increased through a safe 
income crystallization transaction involving Newco and SCo. 


On the takeover bid, PCo directly or indirectly acquires all of 
the shares of Targetco for cash by acquiring all of the Targetco 

shares held by the public and by acquiring all of the Newco > 
shares held by SCo. Newco is wound up into PCo and an elec- 
tion is made under paragraph 88(1)(d) of the Act to “bump” the © 
cost base of the shares of Targetco distributed to PCo on the - 
winding-up. Immediately rset oe is wound 7 into 


PCo. 


The technical concern arises out of the combined application OL 
clause 88(1)(c)(vi)(B) of the Act and the definition of substi- 
tuted property in paragraph 88(1)(c.3) of the Act. In particular, — 
you are of the view that the Newco shares could be property 
that is substituted for property acquired by PCo on the wind- 


ing-up of Targetco and that is acquired by a person (SCo) that 
was a Specified shareholder of Targetco before the last acquisi- 
tion of control of Targetco. Paragraph 88(1)(c.3)(iv) of the Act 
does not exclude the Newco shares owned by SCo from the 


definition of substituted property because the Newco shares are — 


owned by SCo after PCo acquires control of Targetco. There- 
fore, if the safe income crystallization is viewed as part of the 
series of transactions or events that includes the winding-up of 
Targetco, then the “bump” may be denied with respect to eligi- 
ble property of Targetco distributed to PCo on the winding-up 
of Targetco. 


You submit that, from a tax policy perspective, there is no rea- 
son that the safe income crystallization should result in the de- 
nial of the bump on the winding-up of Targetco. You contend 
that the bump denial rules are intended to eliminate “backdoor” 
purchase butterflies, namely transactions whereby a significant 
shareholder of the target corporation uses the subsection 88(1) 
bump rules to achieve what is, in effect, a tax-deferred sale of 
certain corporate assets of the target while maintaining a con- 
tinuing interest in other corporate assets of the target. In your 
view, a safe income crystallization, such as the one described 
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above, does not constitute or econ ont a seieeincncitet ap epee 
butterfly. Pizeriae4 | 


We agree that the safe income igejntallieaticn desctitied above 
should not, in and of itself, result in the. denial of the bump on 
otherwise eligible property distributed by Targetco to PCo. Ac- 
cordingly, we are prepared to recommend to the. Minister OF 
Finance an amendment to the Act the effect of which will be to 
ensure that the shares of Newco are not substituted property for 
the purposes of paragraph 88(1)(c) of the Act. 


If the above recommendation were acted upon, | oil antici- : 
pate that such amendments would be included in a future tech-__ 
nical bill. 


Yours sincerely, 

Len Farber ; 

General Director, Tax Legislation Division, Tax Policy 
Branch 


Proposed Amendment - — 88(1 Yc. 3) 


Letter from Dept. of Finance, wile 22, lite 
Dear [xxx] | 


Thank you for your letter of October 11, 2001 to Bain Roach : 
of this Division concerning the application of the substituted 
property rules in a i ee ay ee ee a ee of the Income 
Tax Act (the PAC), - 


In particular, your concem ielatbst toa series of si lice trans- 
actions wherein a taxable Canadian corporation (“Bidco”) will 
acquire control of a public corporation (“Targetco”). Under the. 
terms of the takeover, employees of Targetco will participate in © 
the stock option plan of Bidco’s parent corporation 
(“Parentco”). Parentco is a taxable Canadian corporation and 
owns all of the shares of Bidco. You indicate that a person 
(“Mr. X”), who is both an employee and specified shareholder 
of Targetco, holds options under Targetco’s employee stock 
option plan. Concurrently with the closing of the takeover bid, 
Mr. X, along with other employees of Targetco, will exchange 
their Targetco options for Parentco options (“option ex- — 
change’ ). Mr. X is also a party to an arrangement with a trust 
that is governed by subsection 7(6) of the Act. Under that ar- 
rangement, Mr. X has an option to acquire Targetco shares 
(“trust option”) from the trust. The trust will elect under the © 
terms of the takeover bid to receive shares of Parentco and the — 
trust option will be amended to reflect the substitution of the 
Targetco shares for Parentco shares. begin the takeover, 
Targetco will be wound-up into Bidco. : 


Your concern is that Mr. X may acquire property delbed j in 
subparagraph 88(1)(c.3)(i) as a consequence of the: option ex- 
change and the amendment to the trust option. Accordingly, the 
addition to the adjusted cost base of certain non-depreciable _ 
capital property of Targetco provided in paragraphs 88(1)(c) 
and (d) (the “bump’’?) may be unavailable on the — of 
Targetco into Bidco. D 


You ask that we consider including, in the definition of Speci- 
fied property in ‘paragraph 88(1)(c. 4) of the Act, an option or 
right to acquire a share received in the circumstances described 
above. You argue that the option exchange and the amendment 
to the trust option is simply a proxy for an exchange of the 
underlying shares. Accordingly, you submit that there is no 
policy reason for treating the option exchange and the amend- 
ment to the trust option any differently from an exchange of 
Targetco shares for Parentco shares. ; 


We agree that the option exchange and the sneseee to the 
trust option described above, in and of themselves, should not 
result in the denial of the bump on the winding-up of Targetco 
into Bidco. Accordingly, we are prepared to recommend to the 
Minister of Finance that the Act be amended to ensure that the — 
rights to acquire shares of Parentco received by Mr. X will not — 
be substituted property within the meaning of subparagraph — 
88(1)(c.3)(G). We are also prepared to recommend that the — 
amendment apply to windings-up that begin after 2001. If the ~ 
above recommendation were acted upon, ‘we would anticipate — 
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that the se ania would be miclnawe in a futur 
bill. i oe _ 
Yours sincerely, 
Brian Ernewein 


technical — 


Director, Tax Legislation Division: Pan Policy, Branch, 


Related Provisions: 88(1)(c.4)— Meaning of specified property; 
88(1)(c.6) — Where control acquired by way of articles of arrangement; 
88(1)(c.7) — Extended meaning of depreciable property; 88(4) — Amal- 
gamation deemed not to be acquisition of control; 248(5) — Substituted 
property; 256(6)—(9) — Whether control acquired. 


History: Para. 88(1)(c.3) added by 1998, c. 19, subsec. 118(6), applicable 
to windings-up that begin after February 21, 1994 except that, in its appli- 
cation to windings-up that began before June 21, 1996 and to windings-up 
that begin after June 20, 1996 that are part of an arrangement that was 
substantially advanced, as evidenced in writing, before June 21, 1996, the 
para. shall be read as follows: 
(c.3) for the purpose of clause (c)(vi)(B), property acquired by any 
person in substitution for particular property or properties 
(i) includes property owned by. the person at any time after the 
acquisition of control referred to in clause (c)(vi)(A) the fair 
‘market value of which is, at that time, determinable primarily 
by reference to the fair market value of the particular property 
or properties or by reference to any proceeds from.a disposition 
of the particular property or properties, but 


(11) does not include property that is money received as consid- 
eration for a disposition of the particular property or properties; 


1.T. Technical News: No. 9 (the backdoor butterfly rule). 


(c.4) [“specified property”] — for the purposes of 

subparagraphs (c.3)(i) and (v), a specified property is 
(i) a share of the capital stock of the parent that 
was received as consideration for the acquisition of 
a share of the capital stock of the subsidiary by the 
parent or by a corporation that was a specified sub- 
sidiary' corporation of the parent immediately 
before the acquisition, 


_ Proposed Amendment. —_ 88(1 \(c.4)(i) 


(i) a share of the cannes stock of 
_ was  -. 
ay bedeived: as ninsidettion for the aoquisk 

tion of a share of the capital stock of the sub- 

_ sidiary by the parent or by a corporation that © 
was a specified subsidiary corporation of the | 

Ly parent immediately before the acquisition, OF 


(B) issued for consideration ne COMSISIS: 
solely of money, 


S. 88(1)(c.4)(v) 


posed transactions described in your letter. You believe this 
application gives rise to unintended tax consequences and ask 
that consideration be given to amending the paragraph to en- 
sure the: appropriate tax results in the circumstances. 


Based on our understanding of the facts of the proposed trans- 
actions as described in your letter, JB1 and JB2 will make a 
joint bid through Bidco to acquire all the shares of Target for 
eash, JBI is a specified shareholder of the Target and JB2 is 
not a specified shareholder of Target. JB1 will, amongst other 
things, contribute cash to Bidco, which will issue shares to JB] 
in consideration for that cash. JB1 will not control Bidco at the 
time Bidco acquires control of Target. Target will be wound-up 
into Bidco and Bidco will seek to bump the cost of certain non- 
depreciable capital property distributed to Bidco on the wind- 
up of Target pursuant to paragraph 88(1)(c) of the Act. Bidco 
shares acquired by JB1 as consideration for the cash contribu- 
tion will not qualify as “specified property” for the purposes of 
88(1)(c)(vi) and consequently the so called “bump denial rule” 
in 88(1)(c)(vi) will cause the property distributed to Bidco on 
the winding up of Target to be an ) “ineligible property” for the 
purposes of the 88(1)(c) bump. — 


As you know, paragraph 88(D(c. 4y of the Act excludes pro- 
perty that is “specified property” from the extended definition 
of substituted property in subparagraph 88(1)(c. 3)(i), which ap- 
plies for the purpose of the bump denial rule in subparagraph 
88(1)(c)(vi) of the Act. The statutory exclusions from the bump 
denial rule do not, however, anticipate joint takeover bids by a 
specified shareholder of the subsidiary and a third party, where 
such bids result in the acquisition of a non-controlling interest 
in the parent by the specified shareholder who acquired shares 
of the Parent for cash prior to the eon of control of the 


In these circumstances, we . agree a the bump denial rule in 
subparagraph 88(1)(c)(vi) of the Act should not apply. Conse- 
quently, we will recommend to the Minister of Finance that an 
amendment be introduced to the Act to ensure that, in the cir- 
cumstances described in your letter, the bump denial rule does 
not apply solely because JB1 acquired shares of Bidco for con- 
sideration consisting only of cash prior to Bidco acquiring con- 
trol of Target. We would also recommend that such an amend- 
ment be effective for windings-up that begin after 1999. 


if the recommendation is acted upon, I would anticipate that 
such an amendment would be included in a future technical 
bul. 


Yours sincerely, 
“Len Farber 


General Director, Tax Legislation Division, Tax Policy 
Branch 


Application: The February 27, 2004 raft iceistaxcon, subsec. 36(3), 
will amend subpara. 88(1)(c.4)(i) to read as sud applicable to ve 


ings-up that begin after 1997. 
Technical Notes acainber 20, 2002): Patol 


88(1)(c.4) defines “specified property” for the purposes of sub- 


paragraphs 88(1)(c.3)(i) and (v). Specified property is excluded 


from the extended meaning of a substituted property found in 


subparagraph 88(1)(c.3)(j). Subparagraph 88(1)(c.4)(i) is 
amended to include, within the definition “specified property”, 
shares of the parent issued for consideration that consists solely 
of money. This amendment, which applies to windings-up that 
begin after 1999, ensures that a specified shareholder that par- 
ticipates in a takeover by acquiring shares of the parent for 
cash consideration will not be considered to have acquired sub- 
stituted property within the meaning assigned by subparagraph 
88(1)(c.3)(). 


Letter from Dept. of Finance, September 28, 2000: 
Dear [xxx] 


This is in response to your letters of September 15 and 20, 
2000, and further to your conversations with Davine Roach, re- 
garding the application of the “specified property” rule in para- 
graph 88(1)(c.4) of the Income Tax Act (the “Act”) to the pro- 


(ii) an indebtedness that was issued by the parent 
as consideration for the acquisition of a share of 
the capital stock of the subsidiary by the parent, 


(111) a share of the capital stock of a taxable Cana- 
dian corporation that was received as consideration 
for the acquisition of a share of the capital stock of 
the subsidiary by the taxable Canadian corporation 
or by the parent where the parent was a specified 
subsidiary corporation of the taxable Canadian cor- 
poration immediately before the acquisition, 


(iv) an indebtedness of a taxable Canadian corpora- 
tion that was issued by it as consideration for the 
acquisition of a share of the capital stock of the 
subsidiary by the taxable Canadian corporation or 
by the parent where the parent was a specified sub- 
sidiary corporation of the taxable Canadian corpo- 
ration immediately before the acquisition, 


(v) where the subsidiary was formed on the amal- 
gamation of 2 or more predecessor corporations at 
least one of which was a subsidiary wholly-owned 


S. 88(1)(c.4)(v) 


corporation of the parent, a share of the capital 
stock of the subsidiary 


(A) that was issued on the amalgamation in ex- 
change for a share of the capital stock of a pred- 
ecessor corporation, and 


(B) that was, immediately after the amalgama- 
tion, redeemed, acquired or canceiled by the 
subsidiary for money, and 


(vi) where the subsidiary was formed on the amal- 
gamation of 2 or more predecessor corporations at 
least one of which was a subsidiary wholly-owned 
corporation of the parent, a share of the capital 
stock of the parent | 


(A) that was issued on the amalgamation in ex- 
change for a share of the capital stock of a pred- 
ecessor corporation, and 


(B) that was, immediately after the amalgama- 
tion, redeemed, acquired or cancelled by the 
parent for money; 


ober corporatic ion 
complete th takeo 


Your concern is ‘that 
common shares of Bi 
perty as defined in paragr: 
fore, such shares will be s 
paragraph 88(1)(c. 39a). oft 
the adjusted cost base of cert 
perty of Amalco (the “bump’ 7 provided u 
and (d) of the Act would be una ailable 
Amalco into Bidco. Ce 


objectives ce the flee rules. You state that, if the 1 mi 
nority shareholders had tendered their shares of T. argetco oO 
Bidco under the takeover bid, the Bidco common shares re- _ 
ceived by them would have been specified property and, as a _ 
result, would not have been substituted property for the pur- — 


pose of subparagraph 88(1)(c. 3)@). Accordingly, you request — 
that we consider amending the definition of specified property 
in paragraph 88(1)(c.4) to accommodate the redemption of the 
redeemable preferred shares of Amalco for common Shares of 
Bidco. 


We agree that the redemption of the ocean eles 
shares in consideration for common shares of Bidco should not, 
in the circumstances described above, affect the availability of 
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the bump on the winding-up of Amalco into Bidco. Acco de 
ingly, we are prepared to recommend to the M FE 
nance that the Act oe amended to ensure th the 


quireco 5 ieeved ee he “Opt ion ie will hee 
property within the -meatliag. of pce oe 


windings-up that begin after 2001. da- 
tion were acted upon, we: would anticipate that the a ndment 
would be. included in a future ‘technical bill oo 
Yours very uly a 
- Brian Ernewein — 
Director, Tax Cope Daa. Tax Policy oe 
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Related Provisions: 88(1)(c.5) — Meaning of specified subsidiary cor- 
poration; 88(4) — Amalgamation deemed not to be acquisition of control. 


History: Para. 88(1)(c.4) added by 1998, c. 19, subsec. 118(6), applicable 
to windings-up that begin after February 21, 1994. 


(c.5) [“specified subsidiary corporation”] — for 
the purpose of paragraph (c.4), a corporation is a spec- 
ified subsidiary corporation of another corporation, at 
any time, where the other corporation holds, at that 
time, shares of the corporation 


(i) that give the shareholder 90% or more of the 
votes that could be cast under all circumstances at 
an annual meeting of shareholders of the corpora- 
tion, and 


(11) having a fair market value of 90% or more of 
the fair market value of all the issued shares of the 
capital stock of the corporation; 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 
tion of control. 


History: Para. 88(1)(c.5) added by 1998, c. 19, subsec. 118(6), applicable 
to windings-up that begin after February 21, 1994. 


(c.6) [control acquired by way of articles of ar- 
rangement] — for the purpose of paragraph (c.3) 
and notwithstanding subsection 256(9), where control 
of a corporation is acquired by way of articles of ar- 
rangement, that control is deemed to have been ac- 
quired at the end of the day on which the arrangement 
becomes effective; 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 
tion of control. 


History: Para. 88(1)(c.6) added by 1998, c. 19, subsec. 118(6), applicable 
to windings-up that begin after February 21, 1994. 


(c.7) [depreciable property] — for the purpose of 
subparagraph (c)(ili), a leasehold interest in a depre- 
ciable property and an option to acquire a depreciable 
property are depreciable properties; 
Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 
tion of control. 


History: Para. 88(1)(c.7) added by 1998, c. 19, subsec. 118(6), applicable 
to windings-up that begin after June 20, 1996. 


(c.8) [“specified class”]—for the purpose of 
clause (c.2)(iii)(A), a specified class of the capital 
stock of a corporation is a class of shares ot the capital 
stock of the corporation where 


(i) the paid-up capital in respect of the class was 
not, at any time, less than the fair market value of 
the consideration for which the shares of that class 
then outstanding were issued, 


(i1) the shares are non-voting in respect of the elec- 
tion of the board of directors of the corporation, ex- 
cept in the event of a failure or default under the 
terms or conditions of the shares, 


(iii) under neither the terms and conditions of the 
shares nor any agreement in respect of the shares 
are the shares convertible into or exchangeable for 
shares other than shares of a specified class of the 
capital stock of the corporation, and 


(iv) under neither the terms and conditions of the 
shares nor any agreement in respect of the shares is 
any holder of the shares entitled to receive on the 
redemption, cancellation or acquisition of the 
shares by the corporation or by any person with 
whom the corporation does not deal at arm’s length 
an amount (excluding any premium for early re- 


\3 Sic. The date should be November 13. 
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demption) greater than the total of the fair market 
value of the consideration for which the shares 
were issued and the amount of any unpaid divi- 
dends on the shares; 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 
tion of control. 


History: Para. 88(1)(c.8) added by 2001, ¢. 17, subsec. 66(3), applicable 
to windings-up that begin after November 1994. 


(d) [increase in cost amounts (bump)]— the 
amount determined under this paragraph in respect of 
each property of the subsidiary distributed to the par- 
ent on the winding-up is such portion of the amount, if 
any, by which the total determined under subpara- 
graph (b)(ii) exceeds the total of 


(1) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount in respect of any property owned by the 
subsidiary immediately before the winding-up, 
equal to the cost amount to the subsidiary of the 
property immediately before the winding-up, 
plus the amount of any money of the subsidiary 
on hand immediately before the winding-up, 


exceeds the total of 


(B) all amounts each of which is the amount of 
any debt owing by the subsidiary, or of any 
other obligation of the subsidiary to pay any 
amount, that was outstanding immediately 
before the winding-up, and 


(C) the amount of any reserve (other than a re- 
serve referred to in paragraph 20(1)(n), subpar- 
agraph 40(1)(a)Gi1) or 44(1)(e)(Gi11) of this Act 
or in subsection 64(1) or (1.1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as those two provisions read im- 
mediately before November 3,!> 1981) de- 
ducted in computing the subsidiary’s income 
for its taxation year during which its assets were 
distributed to the parent on the winding-up, and 


Gi.1) the total of all amounts each of which is an 
amount in respect of any share of the capital stock 
of the subsidiary disposed of by the parent on the 
winding-up or in contemplation of the winding-up, 

‘equal to the total of all amounts received by the 
parent or by a corporation with which the parent 
was not dealing at arm’s length (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b) 
in respect of the subsidiary) in respect of 


(A) taxable dividends on the share or on any 
share (in this subparagraph referred to as a “‘re- 
placed share”) for which the share or a replaced 
share was substituted or exchanged to the extent 
that the amounts thereof were deductible from 
the recipient’s income for any taxation year by 
virtue of section 112 or subsection 138(6) and 
were not amounts on which the recipient was 
required to pay tax under Part VII of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read on March 31, 1977, or 


(B) capital dividends and life insurance capital 
dividends on the share or on any share (in this 
subparagraph referred to as a “replaced share’) 
for which a share or a replaced share was sub- 
stituted or exchanged, 


nN 
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as is designated by. the parent in respect of that capital 
property in its return of income under this Part for its 
taxation year in which the subsidiary was so wound 
up, except that 


(11) in no case shall the amount so designated in re- 
spect of any such capital property exceed the 
amount, if any, by which the fair market value of 
the property at the time the parent last acquired 
control of the subsidiary exceeds the cost amount 
to the subsidiary of the property immediately 
before the winding-up, and 


(i111) in no case shall the total of amounts so desig- 
nated in respect of all such capital properties ex- 
ceed the amount, if any, by which the total deter- 
mined under subparagraph (b)(ii) exceeds the total 
of the amounts determined under subparagraphs (i) 
and (i.1). 


Related Provisions: 88(1)(d.2) — When taxpayer last acquired control; 
88(1)(d.3) — Where control acquired because of death; 88(1)(d.4) — 
Share in foreign affiliate of subsidiary; 88(1.7) — Where parent did not 
deal at arm’s length; 88(4) — Amalgamation deemed not to be acquisition 
of control; 256(6)-(9) — Whether control acquired; Reg. 5905(5.1) — 
FAPI — windup of corporation holding foreign affiliate. See additional 
Related Provisions at end of 88(1). ; 


History: The portion of para. 88(1)(d) after subpara. (iii) repealed by 
1998, c. 19, subsec. 118(7), applicable to windings-up that begin after 
February 21, 1994. That portion formerly read: 


and for the purposes of this paragraph, where a parent corporation 

has been incorporated or otherwise formed after the time any other 
corporation (other than a corporation acquired by it from a person 
with whom it was dealing at arm’s length) with which it did not deal 
at arm’s length at any time prior to the winding-up was incorporated 
or otherwise formed, the parent corporation shall be deemed to have 
been in existence from the time of formation of the other corpora- 
tion and to have been not dealing at arm’s length with the other 
corporation from that time; 


The opening words of para. 88(1)(d) amended by 1995, c. 3, subsec. 24(3), 
applicable to windings-up that begin after February 21, 1994. The opening 
words formerly read: 


(d) the amount determined under this paragraph in respect of each 
property that was a capital property (other than property transferred 
in the course of a reorganization described in paragraph 55(3)(b) in 
the course of which a dividend was received by a corporation to 
which subsection 55(2) would, but for paragraph 55(3)(b), apply 
where the winding-up of the subsidiary was part of a transfer, di- 
rectly or indirectly, of property of a particular corporation to a trans- 
feree, within the meaning assigned by paragraph 55(3)(b), property 
transferred to the subsidiary by the parent or by any person or part- ’ 
nership that was not, otherwise than because of a right referred to in 
paragraph 251(5)(b), dealing at arm’s length with the parent, or a 
depreciable property) owned by the subsidiary at the time that the 
parent last acquired control of the subsidiary and thereafter without 
interruption until such time as it was distributed to the parent on the 
winding-up, is such portion of the amount, if any, by which the total 
determined under subparagraph (b)(ii) exceeds the total of 


That portion of para. 88(1)(d) preceding subpara. (i) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 66(4), applicable to windings-up after 
September 1988, except that, in its application to such windings-up begin- 
ning before July 14, 1990, that portion shall be read as follows: 


“(d) the amount determined under this paragraph in respect of each 
property that was a capital property (other than property transferred 
in the course of a reorganization described in paragraph 55(3)(b) in 
the course of which a dividend was received by a corporation to 
which subsection 55(2) would, but for paragraph 55(3)(b), apply 
where the winding-up of the subsidiary was part of a transfer, di- 
rectly or indirectly, of property of a particular corporation to a trans- 
feree, within the meaning assigned by paragraph 55(3)(b), or a de- 
preciable property) owned by the subsidiary at the time that the 
parent last acquired control of the subsidiary and thereafter without 
interruption until such time as it was distributed to the parent on the 
winding-up, is such portion of the amount, if any, by which the total 
determined under subparagraph (b)(ii) exceeds the total of’. 
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That portion formerly read: 


(d) the amount determined under this paragraph in respect of each 
property that was a capital property (other than property transferred 
in the course of a series of transactions or events to which subsec- 
tion 55(2) would, but for paragraph 55(3)(b), apply or a depreciable 
property) owned by the subsidiary at the time that the parent last 
acquired control of the subsidiary and thereafter without interrup- 
tion until such time as it was distributed to the parent on the wind- 
ing-up, is such portion of the amount, if any, by which the total 
determined under subparagraph (b)(ii) exceeds the total of 

Cl. 88(1)(d)(i)(C) amended by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 

66(5), applicable to windings-up beginning after 1989. Cl. (d)(i)(C) for- 

merly read: 
(C) the amount of any reserve (other than a reserve referred to in 
paragraph 20(1)(n) or subparagraph 40(1)(a)(iii) of this Act or sub- 
section 64(1) or (1.1) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952) deducted in computing the sub- 
sidiary’s income for its taxation year during which its assets were 
distributed to the parent on the winding-up, and 


That portion of subpara. 88(1)(d)(i.1) preceding cl. (A) amended by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 66(6), to add “(otherwise than by reason 
of a right referred to in paragraph 251(5)(b) in respect of the subsidiary)”, 
applicable to windings-up beginning after 1986, except that, in its applica- 
tion with respect to windings-up beginning before July 1988, that portion 
shall be read without reference to the phrase “or in contemplation of the 
winding-up” therein. 

1.T. Application Rules: 26(5)(c)(i)(C) (where property owned since 
before 1972); 69 (meaning of “chapter 148 of ...”). 

1.T. Technical News: No. 16 (Parthenon Investments case). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the 
winding-up of a wholly-owned subsidiary. ; 


(d.1) [rules not applicable] — subsection 84(2) and 
section 21 of the Income Tax Application Rules do not 
apply to the winding-up of the subsidiary, and subsec- 
tions 13(21.2) and 14(12) do not.apply to the winding- 
up of the subsidiary with respect to property acquired 
by the parent on the winding-up; 
History: Para. 88(1)(d.1) amended by 1998, c. 19, subsec. 118(8), appli- 
cable to windings-up that begin after April 26, 1995 except that, in its 
application to windings-up that began before 1996, the reference in para. 
88(1)(d.1) to “subsections 13(21.2) and 14(12)” shall be read as a refer- 


ence to “subsections 13(21.2),.14(12) and 85(5.1)”. The para. formerly 
read: 


(d.1) subsections 84(2) and 85(5.1) and section 21 of the Income 
Tax Application Rules are not applicable to the winding-up of the 
subsidiary; 

(d.2) [When control acquired] — in determining, 
for the purposes of this paragraph and paragraphs (c) 
and (d), the time at which a person or group of persons 
(in this paragraph and paragraph (d.3) referred to as 
the “acquirer”) last acquired control of the subsidiary, 
where control of the subsidiary was acquired from an- 
other person or group of persons (in this paragraph re- 
ferred to as the “vendor”) with whom the acquirer was 
not (otherwise than solely because of a right referred 
to in paragraph 251(5)(b)) dealing at arm’s length, the 
acquirer is deemed to have last acquired control of the 
subsidiary at the earlier of 


(i) the time at which the vendor last acquired con- 
trol (within the meaning that would be assigned by 
subsection 186(2) if the reference in that subsec- 
tion to “another corporation” were read as “a per- 
son” and the references in that subsection to “the 
other corporation” were read as “the person”) of 
the subsidiary, and 

(ii) the time at which the vendor was deemed for 
the purpose of this paragraph to have last acquired 
control of the subsidiary; 


Related Provisions: 88(1)(d.3) — Where control acquired because of 
death; 88(4) — Amalgamation deemed not to be acquisition of control; 
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256(6)—(9) — Whether control acquired. See additional Related. Provi- 
sions at end of 88(1). 


History: Para. 88(1)(d.2) amended by 1998, c. 19, subsec. 118(9), appli- 
cable to windings-up that begin after December 20, 1991. The para. for- 
merly read: 


(d.2) in determining, for the purposes of this paragraph and 
paragraphs (c) and (d), the time that a taxpayer last acquired control 
of the subsidiary, where control of the subsidiary was acquired from 
a person or group of persons (in this paragraph referred to as the 
“vendor’) with whom the taxpayer was not (otherwise than because 
of a right referred to in paragraph 251(5)(b)) dealing at arm’s 
length, the taxpayer shall be deemed to have last acquired control at 
the earlier of the time that the vendor last acquired control (within 
the meaning that would be assigned by subsection 186(2) if the ref- 
erence therein to “another corporation” were read as “a person” and 
the references therein to “the other corporation” were read as “the 
person’) of the subsidiary and the time that the vendor was deemed 
by this subsection to have last acquired control, except that in deter- 
mining the time that a particular person or group of persons last 
acquired control of a corporation where at any time control of the 
corporation is acquired by the particular person or group of persons 
because of a bequest or an inheritance of shares of the capital stock 
of the corporation, for the purposes of this paragraph and subsection 
186(2) in its application to this paragraph, the particular person or 
group of persons shall be deemed at that time, and at any time 
before that time, to have dealt at arm’s length with the person who 
bequeathed the shares, or from whom the shares were inherited, and 
each other person who is related to that person; 


Para. 88(1)(d.2) substituted by 1994, c. 21, subsec. 40(1), applicable to 
windings-up that begin after December 20, 1991. That para. formerly read: 


(d.2) in determining for the purposes of this paragraph and 
paragraphs (c) and (d) the time that a taxpayer last acquired control 
of the subsidiary, where control of the subsidiary was acquired from 
a person or group of persons (in this paragraph referred to as the 
“vendor’’) with whom the taxpayer was not (otherwise than because 
of a right referred to in paragraph 251(5)(b)) dealing at arm’s 
length, the taxpayer shall be deemed to have last acquired control at 
the earlier of the time that the vendor last acquired control (within 
the meaning that would be assigned by subsection 186(2) if the ref- 
erence therein to “another corporation” were read as a reference to 
“a person” and the references therein to “the other corporation” 
were read as references to “the person”) of the subsidiary and the 
time that the vendor was deemed by this subsection to have last ac- 
quired control, except that, in determining the time that a particular 
taxpayer last acquired control of a corporation where at any time 
control of the corporation is acquired by the particular taxpayer be- 
cause of a bequest or an inheritance of shares of the capital stock of 
the corporation, for the purposes of this paragraph and subsection 
186(2) in its application to this paragraph, the particular taxpayer 
shall be deemed at that time, and at any time before that time, to 
have dealt at arm’s length with the person who bequeathed the 
shares, or from whom the shares were inherited, and each other per- 
son who is related to that person; 


Para. 88(1)(d.2) amended by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 
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last acquired control of the corporation immediately 
after the death from a person who dealt at arm’s length 
with the acquirer; 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisi- 


38(4), applicable to windings-up beginning after December 20, 1991. Para 


(d.2) formerly read: 


(d.2) in determining for the purposes of this paragraph and 
paragraphs (c) and (d) the time that a taxpayer last acquired control 
of the subsidiary, where control of the subsidiary was acquired (oth- 
erwise than by way of bequest or inheritance) from a person or 
group of persons (in this paragraph referred to as the “‘vendor’’) with 
whom the taxpayer was not (otherwise than by virtue of a right re- 
ferred to in paragraph 251(5)(b)) dealing at arm’s length, the tax- 
payer shall be deemed to have last acquired control at the earlier of 
the time that the vendor last acquired control (within the meaning 
assigned by subsection 186(2) if the reference therein to “another 
corporation” were read as a reference to “a person” and the refer- 
ences therein to “the other corporation” were read as references to 
“the person”) of the subsidiary and the time that the vendor was 
deemed by this subsection to have last acquired control; 


(d.3) [control acquired due to death] — for the 
purposes of paragraphs (c), (d) and (d.2), where at any 
time control of a corporation is last acquired by an ac- 
quirer because of an acquisition of shares of the capi- 
tal stock of the corporation as a consequence of the 
death of an individual, the acquirer is deemed to have 


tion of control; 256(6)-(9) — Whether control acquired. See additional 
Related Provisions at end of 88(1). 


History: Para. 88(1)(d.3) added by 1998, c. 19, subsec. 118(9), applicable 
to eahdings: up that begin after December 20, 1991. 


Proposed Addition — 88(1)(d.4) 


(d.4)_ [share in foreign affiliate of subsidi- 
ary] — for the purpose of subparagraph (d)(ii), 


eG): if, at the time immediately before the winding- 
up, the subsidiary holds one or more shares of a 


4 foreign affiliate of the subsidiary, there shall be 


added to the cost amount, at that time, of each of 
_ those shares (referred to in this subparagraph as 

the “particular share”) the amount determined by 
the formula 


a AXB/C 

where : 

A is the total of all amounts each of which is the 
amount, ‘if any, by which 


(A). the amount of a dividend received on 
any share of the foreign affiliate (or any 
other share of the foreign affiliate for 
which that share is substituted property) 
held by the subsidiary immediately before 
ne winding-up, that was deductible under 
section 113 in computing the income of 
the subsidiary or of a corporation with 
which the subsidiary was not dealing at 
arm’s length (otherwise than because of a 
right referred to in paragraph 251(5)(b) in 
respect of the foreign lee 


exceeds : 


(B) the portion of that dividend that may 

: aes be considered to have reduced 
the foreign affiliate’s exempt or taxable 

surplus in respect of the subsidiary that 
arose after the acquisition of control of the 
subsidiary by the parent (determined on 
the assumption that a dividend is paid out 
of the foreign affiliate’s exempt or taxable 
surplus, as the case may be, in respect of 
the subsidiary, in the reverse order to that 
in which it was added to the foreign affili- 
ate’s exempt or taxable surplus in respect 
of the subsidiary), 


_ B is the fair market value of the particular share » 
immediately before the winding-up, and 


C is the total of all amounts each of which is the 
fair market value of a share of the foreign af- 
filiate held by the subsidiary immediately 
before the winding-up, and 


(ii) if, at the time immediately before the wind- 
ing-up, the subsidiary holds a partnership interest 
in a partnership (referred to in this subparagraph 
as a “holding partnership’) which holds one or 
more shares of a foreign affiliate of the subsidi- 
ary, there shall be added to the cost amount, at 
that time, of the subsidiary’s partnership interest 
in the holding partnership (referred to in this sub- 
paragraph as the “particular partnership inter- 
est’), the amount determined by the formula 
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D x E/F 
where 


D is the total of all amounts each of which i is the . 


amount, if any, by which 


(A) the amount of a dividend received on — 
any share of the foreign affiliate (or any 
other share of the foreign affiliate for © 
which that share is substituted property) — 
held by the holding partnership immedi- _ 
ately before the winding- up, that was de- 
ductible under section 113 in computing — 
_the income of the subsidiary or of a corpo- _ 
ration with which | the subsidiary was not _ 
dealing at arm’s length (otherwise than be- _ 
cause of a right referred to in ‘paragraph / 
in tee. of lee ees - 


251 6)(b) © 
affiliate), 


exceeds 


of the subsidiary), 


E. is the fair market value of the ee bare _ 
nership interest wera before the wind- 


ing-up, and 


F is the total of all amounts eh ae which | is the 
fair market value of a partnership interest in — 
the holding partnership held by the subsidiary . 


immediately before the winding-up; 


Application The February 27, 2004 draft legislation, subsec. 130(1), _ 
will add para. 88(1)(d.4), applicable to amalgamations. that occur, and to. 

windings-up that begin, after February 27, 2004 and if the taxpayer so. | 
elects in writing and files the election with the Minister of National Rev- _ 


enue on or before the taxpayer’s filing-due date for the taxpayer’s taxa- 


tion year that includes the day on which the amending legislation is as- __ 
the para. applies in respect of the taxpayer to al 
amalgamations that occur, and to all windings-up that begin, after De- 


sented to, 


cember 20, 2002 and, notwithstanding subsecs. 152(4) to (5) of the Act, 
any assessment of the taxpayer’s tax, interest and penalties payable 


under the Act for any taxation year that begins before February 28, 2004 


shall be made that is necessary to take the election into account. 


Technical Notes: Subsection 88(1) provides rules that pol 
where a subsidiary has been wound up into its parent corpora- _ 


tion where both corporations are taxable Canadian corporations 


and the parent owns at least 90% of the issued shares of each ~~ 


class of the capital stock of the subsidiary. — 


Subsection 88(1) is amended by adding proposed new para- 
graph (d.4) effective for amalgamations that occur after Febru- 
ary 27, 2004 and to windings-up that begin after February 27, 


2004. Taxpayers may elect to have the provision apply to all 


amalgamations that occur, and all -windings- ‘up that begin, after 
December 20, 2002. 


In general terms, proposed new paragraph 88(1)(d. 4) applies 
for the purpose of subparagraph 88(1)(d)(ii) and increases, in 
certain circumstances, the cost amount to the subsidiary of a 
share of a foreign affiliate of the subsidiary or the cost amount 
of a partnership interest in a partnership that holds such a share, 
thereby limiting the amount of a increase in cost base of a pro- 
perty to the parent that is the share or the interest in the partner- 


(B) the portion of that dividend bear may 
reasonably be considered to have reduced — 
the foreign affiliate’s exempt or taxable 
surplus in respect of the subsidi ry. that 
arose after the acquisition of control of the — 
subsidiary by the parent (determined on — 
the assumption that a dividend is paid out — 
of the foreign affiliate’s exempt or taxable | 
surplus, as the case may be, in respect of 
the subsidiary, in the reverse order to that © 

in which it was added to the foreign affili- — 
ate’s exempt or taxable” oe in See 
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ship that might otherwise occur on an amalgamation or a wind- 
ing up of the subsidiary. 


New paragraph 88(1)(d.4) provides that — 


¢ if, at the time immediately before the winding-up, the sub- 
_ sidiary holds one or more shares of a foreign affiliate of the 
Subsidiary, there shall be added to the cost amount, at that 

time, of each of those shares (referred to here as the * ‘partic- 
_ ular share’ os the amount omens Lp the formula : 


AxB x Bo 
- where 
A ‘is the total of all. amounts each of which i is s the amount, | 
if any, by which 


(A) the amount ofa dividend oe on any ae 
of the foreign affiliate (or any other share of the for- 
_ eign affiliate for which that share is substituted pro- 
_ perty) held by the subsidiary immediately before the — 
_ winding-t up, that was deductible under section 113 
in computing the income of the subsidiary or of a 
corporation with which the subsidiary was not deal- 
_ ifs at arms lengt (otherwise than because of a_ 
___ tight referred to in paragraph 25 ee in Hae of 
the foreign AUS 


_ (B) the portion of that vided hut may etconably 
be considered to have reduced the foreign affiliate’s 
5 eh or taxable ons in Tesperh of the oe 

- subsidiary a the parent petcaumen on athe assump- : 
_ tion that a dividend is paid out of the foreign affili- 
 ate’s exempt or taxable surplus, as the case may be, 
An respect of the subsidiary, in the reverse order to 
that in which it was added to the foreign affiliate’ s 
exempt or taxable | Cee. in ae a ‘the 
subsidiary), oO 


Bis the fair market value’ of the particulars share immedi 
ately” before’ the winding up, and — : - 


abe is the oral of all amounts each of whieh | is. the fair mar- : 


_ ket value of a share of the foreign affiliate held by the © 


Say immediately before the winding-up, and — 


_. re at the time immediately before the winding-up, the sub- 
: sidiary. holds a partnership interest in a partnership (a 
“holding partnership’ ’) which holds one or more shares of a 
foreign affiliate of the subsidiary, there shall be added to © 
_the cost amount, at that time, of the subsidiary’s partnership — 
interest in the holding partnership (referred to as the “par- 

|. ticular panel 8 interest’ ) the amount se deiermiaes py ihe 
/ ee ~~ SS 


oo : 
wher 


Dis the total of all amounts each of which i is the amount, 
if any, by which — 


_ (A) the amount of a dividend meened on any ohne 
of the foreign affiliate (or any other share of the for- _ 
eign affiliate for which that share is substituted pro- _ 
perty) held by a holding partnership immediately 
before the winding-up, that was deductible under 
section 113 in computing the income of the subsidi- 

ary or of a corporation with which the subsidiary 
was not dealing at arm’s length (otherwise than be- 
cause of a right referred to in oe 23 _ in 
respect of the foreign affiliate), 


exceeds 


(B) the portion of that dividend that may reasonably 
be considered to have reduced the foreign affiliate’ s 
exempt or taxable surplus in respect of the subsidi- 
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ary that arose after the acquisition of control of the — 
subsidiary by the parent (determined on the assump- 
tion that a dividend is paid out of the foreign affili- 
ate’s exempt or taxable surplus, as the case may be, 
in respect of the subsidiary, in the reverse order to 
that in which it was added to the foreign affiliate’s 
exempt or taxable surplus in han of the 
subsidiary), . 


E is the fair market value of the particular partnership i in- 
terest immediately before the winding-up, and 


Fis the total of all amounts each of which i is dae fair mar- 
ket value of a partnership interest in a holding partner- 
ship held by the aan iepmmesiately before the 
-winding-up. 


Related Provisions: 248(5) — Substituted aca 


(e) [Repealed under former Act] 


(e.1) [reserves] — the subsidiary may, for the pur- 
poses of computing its income for its taxation year 
during which its assets were transferred to, and its ob- 
ligations were assumed by, the parent on the winding- 
up, claim any reserve that would have been allowed 
under this Part if its assets had not been transferred to, 
or its obligations had not been assumed by, the parent 
on the winding-up and notwithstanding any other pro- 
vision of this Part, no amount shall be included in re- 
spect of any reserve so claimed in computing the in- 
come of the subsidiary for its taxation year, if any, 
following the year in which its assets were transferred 
to or its obligations were assumed by the parent; 


(e.2) [rules applicable] — paragraphs 87(2)(c), 
(dil ped) xe3), (2)ito4d),/13) to: te),\ (x), (z.1), (z.2), 
(aa), (cc), (ID, (nn), (pp), (rr), (tt) and (uu), subsection 
87(6) and, subject to section 78, subsection 87(7) ap- 
ply to the winding-up as if the references in those pro- 
visions to 


Proposed Keenaare — 88(1)(e.2) 
opening words — reference to 87(2)(I.21) 
Letter from Dept. of Finance, March 6, 2003: 


Mr. Mark D. Brender, Davies Ward Phillips & Vineberg LLP, 
Montreal 


Dear Mr. Brender: 


Thank you for your letter of November 5, 2002, concerning the 
application of the debt forgiveness rule in section 80.01(10) of 
the Income Tax Act (Canada) (the “Act’) in circumstances in- 
volving the wind-up of a subsidiary into its parent in accordance 
with subsection 88(1). 


In your letter, you suggest making a retroactive change to para- 
graph 88(1)(e.2) of the Act in order to incorporate a reference to 
paragraph 87(2)(1.21). You point out that the current operation of 
section 87 specifically allows for a deduction under subsection 
80.01(10) to a successor corporation when a subsequent payment 
is made against a parked debt of one of the pre-amalgamation 
corporations. You further state that no corresponding rule ap- 
pears to exist for a parent making a subsequent payment against a 
parked debt issued by its subsidiary after the subsidiary is wound 
up under subsection 88(1). 


Based on your submissions and our own internal analysis, we 
have concluded that, although the tax policy underlying amalga- 
mations under section 87 and wind-ups under subsection 88(1) 
may not always coincide, in this case we agree that there does 
not appear to be any policy reason why paragraph 87(2)(1.21) 
should not be incorporated in paragraph 88(1)(e.2). Accordingly, 
we intend to recommend to the Minister of Finance that para- 
graph 88(1)(e.2) of the Act be amended to include a reference to 
paragraph 87(2)(1.21) in order to provide for the continuation of a 
subsidiary to its parent for the purposes of subsection 80.01(10). 


S. 88(1)(e.2) 


It would be recommended that the amendment apply with respect 
to taxation years that end after 2001. If this recommendation is 
adopted, I would anticipate that the amendment would be in- 
cluded in a future technical bill and presented to Parliament for 
approval. _ 
Thank you for writing, 
Yours sincerely, 

Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch 


(i) “amalgamation” were read as “winding-up”, 


(ii) “predecessor corporation” read as 


“subsidiary”, 


were 


(iii) “new corporation” were read as “parent”, 


(iv) “its first taxation year” were read as “its taxa- 
tion year during which it received the assets of the 
subsidiary on the winding-up”, 


(v) “its last taxation year” were read as “its taxa- 
tion year during which its assets were distributed to 
the parent on the winding-up”, 


(v1) “predecessor corporation’s gain” were read as 
“subsidiary’s gain’, 


(vii) “predecessor corporation’s income” were read 
as “subsidiary’s income’, 


(vill) “new corporation’s income” were read as 


“parent’s income”, 
(ix) [Repealed under former Act] 


(x) “any predecessor private corporation” were 
read as “the subsidiary (if it was a private corpora- 
tion at the time of the winding-up)”’, 


(xi), (xu) [Repealed] 


(xill) “two or more corporations” were read as “a 
subsidiary”, 


(xiv), (xv) [Repealed] 


(xvi) “the life insurance capital dividend account of 
any predecessor corporation immediately before 
the amalgamation” were read as “the life insurance 
capital dividend account of the subsidiary at the 
time the subsidiary was wound-up”, 


(xvii) “predecessor corporation’s refundable Part 
VII tax on hand” were read as “subsidiary’s re- 
fundable Part VII tax on hand”, 


(xvili) “predecessor corporation’s Part VII refund” 
were read as “subsidiary’s Part VII refund”, 


(xix) “predecessor corporation’s refundable Part 
VII tax on hand” were read as “subsidiary’s re- 
fundable Part VIII tax on hand”, 


(xx) “predecessor corporation’s Part VIII refund” 
were read as “subsidiary’s Part VII refund”, and 


(xx1) “predecessor corporation’s cumulative offset 
account” were read as “subsidiary’s cumulative 
offset account”; 


Related Provisions: 88(1)(g) — Where subsidiary was insurance cor- 
poration. See additional Related Provisions at end of 88(1). 


History: The openings words of para. 88(1)(e.2) amended and subparas. 
88(1 )(e.2)(xiv) and (xv) repealed by 1998, c. 19, subsecs. 118(10) and 
(11), applicable to windings-up that begin after June 1995. The opening 
words and subparas. formerly read: 


(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), 
(x), (y.1), (z.1), (z.2), (aa), (cc), (ID), (nn), (pp), (rr), (tt) and (uu), 

subsection 87(6) and, subject to section 78, subsection 87(7) apply 
to the winding-up as if the references therein to 
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(xiv) “predecessor corporation’s preferred-earnings amount” 
were read as “subsidiary’s preferred-earnings amount”, 


(xv) “new corporation’s preferred-earnings amount” were read 
as “parent’s preferred-earnings amount”, 


The opening words of para. 88(1)(e.2) amended by 1996, c. 21, subsec. 
16(1), applicable to windings-up that begin after June 1995. The opening 
words formerly read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), 
(x), (y.1), (z.1), (z.2), (cc), (ID, (nn), (pp), (rr), (tt) and (uu), subsec- 
tion 87(6) and, subject to section 78, subsection 87(7) apply to the 
winding-up as if the references therein to 


The opening words of para. 88(1)(e.2) amended by 1995, c. 21, subsec. 
55(4), applicable to windings-up that begin after February 22, 1994. The 
opening words formerly read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (g) to (1), (1.3) to (u), (x), 
(y.1), (z.1), (z.2), (cc), (I), (nn), (pp), (rr), (tt) and (uu), subsection 
87(6) and, subject to section 78, subsection 87(7) apply to the wind- 
ing-up as if the references therein to 


That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, 
c. 7, Sch. VI (1992, c. 29), s. 4, to add reference to para. 87(2)(uu), appli- 
cable to windings-up beginning after 1991. 


That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, 
c. 7, Sch. IL (1991, c. 49), subsec. 66(7), to delete reference to para. 
87(2)(e.2), applicable to windings-up ending after June 18, 1987, except 
that 

(a) in its application to windings-up beginning before 1988, the para. 

shall be read without the reference to “(tt)”, and 

(b) in its application with respect to windings-up beginning before 

May 1988, the para. shall be read without the reference to “(z.2)”. 
Subparas. 88(1)(e.2)(xi), (x11) repealed by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 66(8), applicable to the computation after July 13, 1990 of capital 
dividend accounts. Those subparas. formerly read: 


(xi) “predecessor corporation’s capital dividend account” were read 
as “subsidiary’s capital dividend account”, 


(xii) “the capital dividend account of any predecessor corporation 
immediately before the amalgamation” were read as “the capital 
dividend account of the subsidiary at the time the subsidiary was 
wound up”, 


interpretation Bulletins: IT-66R6: Capital dividends; IT-330R: Dispo- 
sitions of capital property subject to warranty, covenant, etc. (archived); 
IT-502: Employee benefit plans and employee trusts. See also lists at end 
of subsec. 88(1) and s. 88. 


(e.3) [investment tax credit] — for the purpose of 
computing the parent’s investment tax credit at the end 
of any particular taxation year ending after the subsidi- 
ary was wound up, 


(1) property acquired or expenditures made by the 
subsidiary or an amount included in the investment 
tax credit of the subsidiary by virtue of paragraph 
(b) of the definition “investment tax credit” in sub- 
section 127(9) in a taxation year (in this paragraph 
referred to as the “expenditure year’) shall be 
deemed to have been acquired, made or included, 
as the case may be, by the parent in its taxation 
year in which the expenditure year of the subsidi- 
ary ended, and 


(11) there shall be added to the amounts otherwise 
determined for the purposes of paragraphs (f) to (k) 
of the definition “investment tax credit” in subsec- 
tion 127(9) in respect of the parent for the particu- 
lar year 


(A) the amounts that would have been deter- 
mined in respect of the subsidiary for the pur- 
poses of paragraph (f) of the definition “‘invest- 
ment tax credit” in subsection 127(9) for its 
taxation year in which it was wound up if. the 
reference therein to “a preceding taxation year” 
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were read as a reference to “the year or a pre- 
ceding taxation year’, 


(B) the amounts determined in respect of the 
subsidiary for the purposes of paragraphs (g) to 
(i) and (k) of the definition “investment tax 
credit” in subsection 127(9) for its taxation year 
in which it was wound up, and 


(C) the amount determined in respect of the 
subsidiary for the purposes of paragraph (j) of 
the definition “investment tax credit” in subsec- 
tion 127(9) for its taxation year in which it was 
wound up except that, for the purpose of the 
calculation in this clause, where control of the 
subsidiary has been acquired by a person or 
group of persons (each of whom is referred to 
in this clause as the “purchaser’’) at any time (in 
this clause referred to as “that time’’) before the 
end of the taxation year in which the subsidiary 
was wound up, there may be added to the 
amount determined under subparagraph 
127(9.1)(d)G) in respect of the subsidiary the 
amount, if any, by which that proportion of the 
amount that, but for subsections 127(3) and (5) 
and sections 126, 127.2 and 127.3, would be the 
parent’s tax payable under this Part for the par- 
ticular year, that, 


(1) where the subsidiary carried on a particu- 
lar business in the course of which a pro- - 
perty was acquired, or an expenditure was 
made, before that time in respect of which 
an amount was included in computing the 
subsidiary’s investment tax credit for its tax- 
ation year in which it was wound up, and the 
parent carried on the particular business 
throughout the particular year, the amount, if 
any, by which the total of all amounts each 
of which is the parent’s income for the par- 
ticular year from the particular business, or 
the parent’s income for the particular year 
from any other business substantially all the 
income of which was derived from the sale, 
leasing, rental or development of properties 
or the rendering of services similar to the 
properties sold, leased, rented or developed, 
or the services rendered, as the case may be, 
by the subsidiary in carrying on the particu- 
lar business before that time, exceeds the to- 
tal of the amounts, if any, deducted for the 
particular year under paragraph 111(1)(a) or 
(d) by the parent in respect of a non-capital 
loss or a farm loss, as the case may be, for a 
taxation year in respect of the particular 
business 


is of the greater of 


(II) the amount determined under subclause 
(I), and 


(III) the parent’s taxable income for the par- 
ticular year 


exceeds the amount, if any, calculated under 
subparagraph 127(9.1)(d)(i) in respect of the 
particular business or the other business, as the 
case may be, in respect of the parent at the end 
of the particular year 


to the extent that such amounts determined in re- 
spect of the subsidiary may reasonably be consid- 


ered to have been included in computing the par- 
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ent’s investment tax credit at the end of the 
particular year by virtue of subparagraph (1), 


and, for the purposes of the definitions “first term 
shared-use-equipment” and “second term shared-use- 
equipment” in subsection 127(9), the parent shall be 
deemed to be the same corporation as, and a continua- 
tion of, the subsidiary; 


Related Provisions: 88(1.3) — Rules relating to computation of in- 
come and tax of parent; 256(6)-(9) — Whether control acquired. See addi- 
tional Related Provisions at end of 88(1). 


History: Subcl. 88(1)(e.3)(i)(C)() substituted by 1994, c. 21, subsec. 
40(2), applicable to windings-up that begin after December 21, 1992. That 
subcl. formerly read: 


(1) where the subsidiary carried on a particular business in the 
course of which a property was acquired, or an expenditure was 
made, before that time in respect of which an amount was included 
in computing the subsidiary’s investment tax credit for its taxation 
year in which it was wound up, the amount, if any, by which the 
total of all amounts each of which is the parent’s income for the 
particular year from the particular business, or the parent’s income 
for the particular year from any other business substantially all the 
income of which was derived from the sale, leasing, rental or devel- 
opment of properties or the rendering of services similar to the 
properties sold, leased, rented or developed, or the services ren- 
dered, as the case may be, by the subsidiary in carrying on the par- 
ticular business before that time, exceeds the total of the amounts, if 
any, deducted by the parent under paragraph 111(1)(a) or (d) for the 
particular year in respect of a non-capital loss or a farm loss, as the 
case may be, for a taxation year in respect of the particular business 


The words following subpara. 88(1)(e.3)(1i) added by 1994, c. 8, s. 10, 
applicable to taxation years ending after December 2, 1992. 


(e.4) [employment tax credit] — for the purpose of 
computing the parent’s employment tax credit at the 
end of any particular taxation year ending after the 
subsidiary was wound up, 


(i) the subsidiary’s taxpayer employment credits 
for any taxation year (in this paragraph referred to 
as the “employment year”) and any amounts re- 
quired to be added by virtue of subsection 127(15) 
of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the subsid- 
iary’s employment tax credit at the end of the em- 
ployment year shall be deemed to be taxpayer em- 
ployment credits of the parent for, and amounts 
required to be added by virtue of that subsection in 
computing the parent’s employment tax credit at 
the end of, its taxation year in which the employ- 
ment year of the subsidiary ended, and 


(ii) there shall be added to the amounts otherwise 
determined under paragraphs 127(16)(c) and (d) of 
the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of the parent 
for the particular taxation year, the amounts that 
would have been determined under those 
paragraphs in respect of the subsidiary for its taxa- 
tion year in which it was wound-up if the reference 
in paragraph 127(16)(c) of that Act to “the five im- 
mediately preceding taxation years” were read as a 
reference to “that taxation year or the five immedi- 
ately preceding taxation years” to the extent that 
those amounts determined in respect of the subsidi- 
ary may reasonably be considered to be in respect 
of a taxpayer employment credit or an amount re- 
quired to be added by virtue of subsection 127(15) 
of that Act that is included in computing the par- 
ent’s employment tax credit at the end of the par- 
ticular year by virtue of subparagraph (i); 
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1.T. Application Rules: 69 (meaning of “/ncome Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952”). 


(e.5) [refundable dividend tax on hand] — 
[Repealed] 


History: Para. 88(1)(e.5) repealed by 1996, c. 21, subsec. 16(2), applica- 
ble to windings-up that begin after June 1995. The para. formerly read: 


(e.5) for the purpose of computing the refundable dividend tax on 
hand (within the meaning assigned by subsection 129(3)) of the par- 
ent at the end of any particular taxation year ending after the subsid- 
iary was wound up, the amount, if any, by which 


(i) the subsidiary’s refundable dividend tax on hand at the end 
of its taxation year during which it was wound up 


exceeds 


(11) the subsidiary’s dividend refund (within the meaning as- 
signed by subsection 129(1)) for its taxation year referred to in 
subparagraph (i) 


shall, if 


(iii) the subsidiary was a private corporation at the end of the 
year during which it was wound up, and 


(iv) the parent was a private corporation 


(A) where the subsidiary was wound up in the particular 
year, at the time immediately after the winding-up, and 


(B) in any other case, continuously from the time of the 
winding-up until the time immediately after the beginning 
of the particular year, 


be added to the total determined for the particular year under sub- 
section 129(3) from which the total of amounts determined under 
paragraphs 129(3)(c) to (e) is subtracted, except that no amount 
shall be so added in respect of the subsidiary where subsection 
129(1.2) would have applied to deem a dividend paid by the subsid- 
iary immediately before the winding-up not to be a taxable dividend 
for the purpose of subsection 129(1); 


Para. 88(1)(e.5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
38(5), applicable to the computation of refundable dividend tax on hand 
(within the meaning assigned by subsec. 129(3) as amended) for 1993 et 
seq. Para. (e.5) formerly read: 


(e.5) for the purpose of computing the refundable dividend tax on 
hand (within the meaning assigned by subsection 129(3)) of the par- 
ent at the end of any taxation year ending after the subsidiary was 
wound up, the amount, if any, by which 


(i) the subsidiary’s refundable dividend tax on hand at the end 
of its taxation year during which it was wound up 


exceeds 


(ii) the subsidiary’s dividend refund (within the meaning as- 
signed by subsection 129(1)) for its taxation year referred to in 
subparagraph (i) 


shall, if the parent has been a private corporation continuously from 
the time of the winding-up to the end of the taxation year, be added 
to the total determined under subsection 129(3) from which the par- 
ent’s dividend refunds are to be subtracted, except that the amount 
to be added to the total determined under subsection 129(3) shall be 
deemed to be nil where, had a dividend been paid by the subsidiary 
immediately before the winding-up, subsection 129(1.2) would have 
applied to deem the dividend not to be a taxable dividend; 


(e.6) [charitable donations] — where a subsidiary 
has made a gift in a taxation year (in this section re- 
ferred to as the “gift year’), for the purposes of com- 
puting the amount deductible under section 110.1 by 
the parent for its taxation years ending after the sub- 
sidiary was wound up, the parent shall be deemed to 
have made a gift in each of its taxation years in which 
a gift year of the subsidiary ended equal to the 
amount, if any, by which the total of all gifts made by 
the subsidiary in the gift year exceeds the total of all 
amounts deducted by the subsidiary under section 
110.1 of this Act or paragraph 110(1)(a), (b) or (b.1) 
of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of those gifts; 


S. 88(1)(e.6) 


Proposed Amendment — 88(1)(e.6) 


(e.6) if a subsidiary has made a gift in a taxation year 
(in this section referred to as the “gift year’), for the 
purposes of computing the amount deductible under 
section 110.1 by the parent for its taxation years that 
end after the subsidiary was wound up, the parent is 
deemed to have made a gift, in each of its taxation 
years in which a gift year of the subsidiary ended, 
equal to the amount, if any, by which the total of all 
amounts, each of which is the amount of a gift or, in 
the case of a gift made after December 20, 2002, the 
eligible amount of the gift, made by the subsidiary in 
the gift year exceeds the total of all amounts de- 
ducted under section 110.1 by the subsidiary in re- 
spect of those gifts; 
Application: The February 27, 2004 draft legislation, subsec. 36(4), 
will amend para. 88(1)(e.6) to read as above, applicable to windings-up 
that begin after December 20, 2002. 
Technical Notes (December 20, 2002): Paragraph 
88(1)(e.6) permits a parent corporation to deduct the amount of 
a subsidiary’s charitable gifts, gifts to Her Majesty, gifts to cer- 
tain cultural institutions and ecological gifts, to the extent that 
they were not deducted by the subsidiary prior to the time of its 
winding-up. Paragraph 88(1)(e.6) is amended, consequential to 
the addition of new subsection 248(30), to allow the parent to 
deduct the eligible amount of a gift made after December 20, 
2002 that was not deducted by the subsidiary. For additional 
details, see the commentary to new subsection 248(30). 


Related Provisions: 248(30)-(33) — Determination of eligible amount 
of gift. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(e.61) [donation of non-qualifying securities] — 
the parent is deemed for the purpose of section 110.1 
to have made any gift deemed by subsection 118.1(13) 
to have been made by the subsidiary after the subsidi- 
ary ceased to exist; 


History: Para. 88(1)(e.61) added by 1998, c. 19, s. 16, applicable after 
July 1997. 


(e.7) [foreign tax credit] — for the purposes of 


(1) determining the amount deductible by the parent 
under subsection 126(2) for any taxation year com- 
mencing after the commencement of the winding- 
up, and 


(11) determining the extent to which subsection 
126(2.3) applies to reduce the amount that may be 
claimed by the parent under paragraph 126(2)(a), 


any unused foreign tax credit (within the meaning of 
subsection 126(7)) of the subsidiary in respect of a 
country for a particular taxation year (in this section 
referred to as the “foreign tax year”), to the extent that 
it exceeds the total of all amounts each of which is 
claimed in respect thereof under paragraph 126(2)(a) 
in computing the tax payable by the subsidiary under 
this Part for any taxation year, shall be deemed to be 
an unused foreign tax credit of the parent for its taxa- 


tion year in which the subsidiary’s foreign tax year 
ended; 


Related Provisions: 88(1.3)— Rules relating to computation of in- 
come and tax of parent. See additional Related Provisions at end of 88(1). 


(e.8) [investment tax credit — expenditure 
limit] — for the purpose of applying subsection 
127(10.2) to any. corporation (other than the 
subsidiary) 


(1) where the parent is associated with another cor- 
poration in a taxation year (in this paragraph re- 
ferred to as the “current year”) of the parent that 
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begins after the parent received an asset of the sub- 
sidiary on the winding-up and that ends ina calen- 
dar year, 


(A) the parent’s taxable income for its last taxa- 
tion year that ended in the preceding calendar 
year (determined before taking into considera- 
tion the specified future tax consequences for 
that last year) is deemed to be the total of 


(I) its taxable income for that last year (de- 
termined before applying this paragraph to 
the winding-up and before taking into con- 
sideration the specified future tax conse- 
quences for that last year), and 


(II) the total of the subsidiary’s taxable in- 
comes for its taxation years that ended in 
that preceding calendar year (determined 
without reference to clause (B) and before 
taking into consideration the specified future 
tax consequences for those years), and 


(B) the subsidiary’s taxable income for each of 
its taxation years that ends after the first time 
that the parent receives an asset of the subsidi- 
ary on the winding-up of the subsidiary is 
deemed to be nil, and 


(11) where the parent received an asset of the sub- 
sidiary on the winding-up before the current year 
and is not associated with any corporation in the 
current year, the parent’s taxable income for its im- 
mediately preceding taxation year (determined 
before taking into consideration the specified fu- 
ture tax consequences for that preceding year) is 
deemed to be the total of 


(A) its taxable income for that preceding taxa- 
tion year (determined before applying this para- 
graph to the winding-up and before taking into 
consideration the specified future tax conse- 
quences for that preceding taxation year), and 


(B) the total of the subsidiary’s taxable incomes 
for its taxation years that ended in the calendar 
year in which that preceding taxation year en- 
ded (determined before taking into considera- 
tion the specified future tax consequences for 
those years); 


History: Para. 88(1)(e.8) amended by 1997, c. 25, subsec. 19(1), applica- 
ble for the purpose of applying subsecs. 127(10.1) and (10.2) to taxation 
years that begin after 1995, except that, for taxation years that begin in 
1996, the expression “any corporation (other than the subsidiary)” shall be 
read as “the parent”. For windings-up that begin after May 23, 1985, para. 
(e.8) shall be read without reference to the expression “the definition 
“qualifying corporation” in subsection 127.1(2) and subparagraph 
157(1)(b)(Gi)”. Para. (e.8) formerly read: 


(e.8) for the purposes of subsection 127(10.1), the definition “quali- 
fying corporation” in subsection 127.1(2) and subparagraph 
157(1)(b)(@), 


(i) the taxable income of the parent for its taxation year during 
which it received the assets of the subsidiary on the winding-up 
shall be deemed to be the total of its taxable income for that 
year as otherwise determined and the taxable incomes of the 
subsidiary for its taxation years ending in the calendar year in 
which that year ended, and 


(11) the business limit of the parent for that year shall be deemed 
to be the total of its business limit for that year as otherwise 
determined and the business limits of the subsidiary for its taxa- 
tion years ending in the calendar year in which that year ended; 


That portion of para. 88(1)(e.8) preceding subpara. (i) amended by 1994, 
c. 7, Sch. I (1991, c. 49), subsec. 66(9), to substitute “the definition “qual- 
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ifying corporation” in subsection 127.1(2)” for “paragraph 127.1(2)(a)”, 
applicable to windings-up beginning after May 23, 1985. 


(e.9) [refundable ITC and balance-due day] — 
for the purpose of applying the definition “qualifying 
corporation” in subsection 127.1(2), and subparagraph 
(d)(i) of the definition “balance-due day” in subsection 
248(1), to any corporation (other than the subsidiary) 


(i) where the parent is associated with another cor- 
poration in a taxation year (in this paragraph re- 
ferred to as the “current year”) of the parent that 
begins after the parent received an asset of the sub- 
sidiary on the winding-up and ends in a calendar 
year, 


(A) the parent’s taxable income for its last taxa- 
tion year that ended in the preceding calendar 
year (determined before taking into considera- 
tion the specified future tax consequences for 
that last year) is deemed to be the total of 


(1) its taxable income for that last year (de- 
termined before applying this paragraph to 
the winding-up and before taking into con- 
sideration the specified future tax conse- 
quences for that last year), and 


(II) the total of the subsidiary’s taxable in- 
comes for its taxation years that ended in 
that preceding calendar year (determined 
without reference to subparagraph (iii) and 
before taking into consideration the speci- 
fied future tax consequences for those 
years), and 


(B) the parent’s business limit for that last year 
is deemed to be the total of 


(I) its business limit (determined before ap- 
plying this paragraph to the winding-up) for 
that last year, and 

(II) the total of the subsidiary’s business 
limits (determined without reference to sub- 
paragraph (ii1)) for its taxation years that en- 
ded in that preceding calendar year, 


(ii) where the parent received an asset of the sub- 
sidiary on the winding-up before the current year 
and subparagraph (1) does not apply, 


(A) the parent’s taxable income for its immedi- 
ately preceding taxation year (determined 
before taking into consideration the specified 
future tax consequences for that preceding year) 
is deemed to be the total of 


(1) its taxable income for that preceding tax- 
ation year (determined before applying this 
paragraph to the winding-up and before tak- 
ing into consideration the specified future 
tax consequences for that preceding taxation 
year), and 


(II) the total of the subsidiary’s taxable in- 
comes for the subsidiary’s taxation years 
that end in the calendar year in which that 
preceding taxation year ended (determined 
before taking into consideration the speci- 
fied future tax consequences for those 
years), and 

(B) the parent’s business limit for that preced- 

ing taxation year is deemed to be the total of 
(I) its business limit (determined before ap- 
plying this paragraph to the winding-up) for 
that preceding taxation year, and 


(II) the total of the subsidiary’s business 
limits (determined without reference to sub- 
paragraph (i1i)) for the subsidiary’s taxation 
years that end in the calendar year in which 
that preceding taxation year ended, and 


(111) where the parent and the subsidiary are associ- 
ated with each other in the current year, the subsid- 
lary’s taxable income and the subsidiary’s business 
limit for each taxation year that ends after the first 
time that the parent receives an asset of the subsidi- 
ary on the winding-up are deemed to be nil; 
History: The opening words of para. 88(1)(e.9) amended by 2002, c. 9, s. 


31, applicable to taxation years that end after 2001. The opening words 
formerly read: 
(e.9) [instalments and refundable ITCs] — for the purpose of ap- 
plying subparagraph 157(1)(b)() and the definition “qualifying cor- 
poration” in subsection 127.1(2) to any corporation (other than the 
subsidiary) 


Para. 88(1)(e.9) added by 1997, c. 25, subsec. 19(2), applicable to wind- 
ings-up that begin after May 23, 1985, except that 


(a) the expression “any corporation (other than the subsidiary)” shall 
be read as “the parent” with respect to windings-up that begin before 
L997): 


(b) for the purpose of applying para. (e.9) for the purpose of the defi- 
nition “qualifying corporation” in subsec. 127.1(2), the business limits 
referred to in para. (e.9), for taxation years that ended after June 1994 
and began before 1996, shall be determined under s. 125 as that sec- 
tion read in its application to taxation years that ended before July 
1994; and 


(c) subpara. (e.9)(i) does not apply 


(i) for the purpose of applying the definition “qualifying corpora- 
tion” in subsec. 127.1(2) to taxation years that ended before July 
1994, and 


(11) for the purpose of applying subpara. 157(1)(b)(i) to taxation 
years that end before 1998. 


(f) [depreciable property] — where property that 
was depreciable property of a prescribed class of the 
subsidiary has been distributed to the parent on the 
winding-up and the capital cost to the subsidiary of the 
property exceeds the amount deemed by paragraph (a) 
to be the subsidiary’s proceeds of disposition of the 
property, for the purposes of sections 13 and 20 and 
any regulations made under paragraph 20(1)(a), 


(1) notwithstanding paragraph (c), the capital cost 
to the parent of the property shall be deemed to be 
the amount that was the capital cost of the property 
to the subsidiary, and 


(ii) the excess shall be deemed to have been al- 
lowed to the parent in respect of the property under 
regulations made under paragraph 20(1)(a) in com- 
puting income for taxation years before the acqui- 
sition by the parent of the property; 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by 
person who owned it before 1972). 


(g) [insurance corporation] — where the subsidi- 
ary was an insurance corporation, 


(i) for the purposes of paragraphs 12(1)(d), (e), 
(e.1), (4) and (s) and 20(1)(), (1), (p) and (jj) and 
20(7)(c), subsection 20(22), sections 138, 138.1, 
140, 142 and 148 and Part XII.3, the parent is 
deemed to be the same corporation as, and a con- 
tinuation of, the subsidiary, and 


(11) for the purpose of determining the amount of 
the gross investment revenue required to be in- 
cluded under subsection 138(9) in the income of 
the subsidiary and the parent and the amount of 
gains and losses of the subsidiary and the parent 


573 


S. 88(1)(g)(ii) 


from property used by them in the year or held by 
them in the year in the course of carrying on an 
insurance business in Canada 


(A) the subsidiary and the parent shall, in addi- 
tion to their normal taxation years, be deemed 
to have had a taxation year ending immediately 
before the time when the property of the subsid- 
iary was transferred to, and the obligations of 
the subsidiary were assumed by, the parent on 
the winding-up, and 


(B) for the taxation years of the subsidiary and 
the parent following the time referred ‘to in 
clause (A), the property transferred to, and the 
obligations assumed by, the parent on the wind- 
ing-up shall be deemed to have been transferred 
or assumed, as the case may be, on the last day 
of the taxation year ending immediately before 
that time and the parent shall be deemed to be 
the same corporation as and a continuation of 
the subsidiary with respect to that property, 
those obligations and the insurance businesses 
carried on by the subsidiary; 
History: Subpara. 88(1)(g)(i) amended by 1997, c. 25, subsec. 19(3), ap- 
plicable to windings-up that begin after 1995. Subpara. (i) formerly read: 
(i) for the purposes of paragraphs 12(1)(d), (e), (i) and (s) and 
20(1)d), C.1), (p) and Gj) and 20(7)(c), sections 138, 138.1, 140, 
142 and 148 and Part XII.3 of this Act and section 33 of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, the 


parent shall, notwithstanding paragraph (e.2), be deemed to be the 
same corporation as, and a continuation of, the subsidiary, and 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(h) [financial institution — mark-to-market pro- 
perty] — for the purposes of subsections 112(5) to 
(5.2) and (5.4) and the definition “mark-to-market pro- 
perty” in subsection 142.2(1), the parent shall be 
deemed, in respect of each property distributed to it on 
the winding-up, to be the same corporation as, and a 
continuation of, the subsidiary; and 

History: Para. 88(1)(h) added by 1995; c. 21, subsec. 55(5), applicable to 

windings-up that begin at any time (including, for greater certainty, wind- 

ings-up that began before June 22, 1995). 


(i) [financial institution — mark-to-market pro- 
perty] — for the purpose of subsection 142.5(2), the 
subsidiary’s taxation year in which its assets were dis- 
tributed to the parent on the winding-up shall be 
deemed to have ended immediately before the time 
when the assets were distributed. 


History: Para. 88(1)(i) added by 1995, c. 21, subsec. 55(5), applicable to 
windings-up that begin after October 1994. 


Related Provisions [subsec. 88(1)]: 69(5) — Deemed distribution of 
corporation’s property before windup; 69(13)— Amalgamation or 
merger; 80.01(4)— Deemed settlement of debt on  winding-up; 
80.01(5) — Deemed settlement of distress preferred share on winding-up; 
84(2) — Distribution on winding-up, etc.; 89(3) — Ordering of simultane- 
ous dividends; 98(5)(a)(i) — Where partnership business carried on as 
sole proprietorship; 137(4.3) — Determination of preferred-rate amount; 
142.6(5), (6) — Acquisition of specified debt obligation by financial insti- 
tution in rollover transaction; 186(5) — Presumption; Reg. 8101(3) — 
Windup of insurer. 


Selected Cases [subsec. 88(1)]: Hickman Motors Ltd. v. R., [1998] 1 
C.T.C. 213 (SCC); rev’ g [1995] 2 C.T.C. 320 (FCA) (Property. retains de- 
preciable character in hands of transferee on winding-up, if not used for 
other purposes). 


interpretation Bulletins [subsec. 88(1)]: IT-109R2: Unpaid 
amounts; IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-126R2: Meaning of “winding-up”; IT-142R3: Settlement of 
debts on the winding-up of a corporation; IT-151R5: Scientific research 
and experimental development expenditures; IT-154R: Special reserves; 
IT-321R: Insurance agents and: brokers — unearned commissions 
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(archived); IT-488R2: Winding-up of 90%-owned taxable Canadian cor- 
porations (archived). See also list at end of s. 88. 


Information Circulars [subsec. 88(1)]: 88-2 Supplement, para. 8: 
General anti-avoidance rule — section 245 of the Income Tax Act. 


|.T. Technical News: No. 16 (Continental Bank case). 


(1.1) Non-capital losses, etc., of subsidiary — 
Where a Canadian corporation (in this subsection referred 
to as the “subsidiary”) has been wound up and not less 
than 90% of the issued shares of each class of the capital 
stock of the subsidiary were, immediately before the 
winding-up, owned by another Canadian corporation (in 
this subsection referred to as the “parent’) and all the 
shares of the subsidiary that were not owned by the parent 
immediately before the winding-up were owned at that 
time by a person or persons with whom the parent was 
dealing at arm’s length, for the purpose of computing the 
taxable income of the parent under this Part and the tax 
payable under Part IV by the parent for any taxation year 
commencing after the commencement of the winding-up, 
such portion of any non-capital loss, restricted farm loss, 
farm loss or limited partnership loss of the subsidiary as 
may reasonably be regarded as its loss from carrying on a 
particular business (in this subsection referred to as the 
“subsidiary’s loss business”) and any other portion of any 
non-capital loss or limited partnership loss of the subsidi- 
ary as may reasonably be regarded as being derived from 
any other source or being in respect of a claim made 
under section 110.5 for any particular taxation year of the . 
subsidiary (in this subsection referred to as “the subsidi- 
ary’s loss year’), to the extent that it 


(a) was not deducted in computing the taxable income 
of the subsidiary for any taxation year of the subsidi- 
ary, and 


(b) would have been deductible in computing the taxa- 
ble income of the subsidiary for any taxation year be- 
ginning after the commencement of the winding-up, 
on the assumption that it had such a taxation year and 
that it had sufficient income for that year, 


shall, for the purposes of this subsection, paragraphs 
111(1)(a), (c), (d) and (e), subsection 111(3) and Part IV, 


(c) in the case of such portion of any non-capital loss, 
restricted farm loss, farm loss or limited partnership 
loss of the subsidiary as may reasonably be regarded 
as its loss from carrying on the subsidiary’s loss busi- 
ness, be deemed, for the taxation year of the parent in 
which the subsidiary’s loss year ended, to be a non- 
capital loss, restricted farm loss, farm loss or limited 
partnership loss, respectively, of the parent from car- 
rying on the subsidiary’s loss business, that was not 
deductible by the parent in computing its taxable in- 
come for any taxation year that commenced before the 
commencement of the winding-up, 


(d) in the case of any other portion of any non-capital 
loss or limited partnership loss of the subsidiary as 
may reasonably be regarded as being derived from any 
other source, be deemed, for the taxation year of the 
parent in which the subsidiary’s loss year ended, to be 
a non-capital loss or a limited partnership loss, respec- 
tively, of the parent that was derived from the source 
from which the subsidiary derived the loss and that 
was not deductible by the parent in computing its taxa- 
ble income for any taxation year that commenced 
before the commencement of the winding-up, and 


(d.1) in the case of any other portion of any non-capi- 
tal loss of the subsidiary as may reasonably be re- 
garded as being in respect of a claim made under sec- 
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tion 110.5, be deemed, for the taxation year of the 
parent in which the subsidiary’s loss year ended, to be 
a non-capital loss of the parent in respect of a claim 
made under section 110.5 that was not deductible by 
the parent in computing its taxable income for any tax- 
ation year that commenced before the commencement 
of the winding-up, 


except that 


(e) where at any time control of the parent or subsidi- 
ary has been acquired by a person or group of persons, 
no amount in respect of the subsidiary’s non-capital 
loss or farm loss for a taxation year ending before that 
time is deductible in computing the taxable income of 
the parent for a particular taxation year ending after 
that time, except that such portion of the subsidiary’s 
non-capital loss or farm loss as may reasonably be re- 
garded as its loss from carrying on a business and, 
where a business was carried on by the subsidiary in 
that year, such portion of the non-capital loss as may 
reasonably be regarded as being in respect of an 
amount deductible under paragraph 110(1)(k) in com- 
puting its taxable income for the year is deductible 


only 


Proposed. Amendment — 88(1. He) 
. Opening words _ 


4 fe) where control of the parent has been nogdired on 
a person or group of persons at any time after the © 
commencement of the windingup, or control of the — 


_ subsidiary has been acquired by a person or group of | 


persons at any time whatever, no amount in respect — 
_ of the subsidiary’s non-capital loss or farm loss for ap 
_ taxation year ending before that time is deductible in. 


computing the taxable income of the parent fora. 
particular taxation year ending after that time, except. 


that such portion of the subsidiary’s non-capital loss . 


_. or farm loss as may reasonably be regarded as its_ 


loss from carrying on a business and, where a busi- _ 
ness was carried on by the subsidiary in that year, © 


such portion of the non-capital loss as may reasona-_ 
_bly be regarded as being in respect of an amount de-_ 

ductible under paragraph 110(1)(k) i in computing its 

taxable income for the year is deductible only — 


Application: The February 27, 2004 draft legislation, subsec. 36(5), 


will amend the opening words of para. 88(1.1)(e) to read as i geet 
plicable to windings-up that begin after May 1996. ee 


Technical Notes: Subsection 88(1.1) alah a parca corpo- 


ration under certain circumstances to use losses of a subsidiary — 


corporation that has been wound up. Paragraph 88(1.1)(e) lim- 
its the use that can be made of the former subsidiary’s non- 
capital losses and farm losses where either the parent or the 
subsidiary has undergone an acquisition of control. In its cur- 
rent form, the paragraph applies these limits regardless of when 
the acquisition of control took place. This can produce results 
that are unnecessarily restrictive. If, for example, a newly-ac- 
quired corporation is made the parent of an existing subsidiary 
that has losses, but the subsidiary itself has not undergone an 
acquisition of control since it incurred those losses, there is no 
reason for paragraph 88(1.1)(e) to limit the use that the parent 
corporation can make of the subsidiary’s losses after the wind- 
ing-up. 

To ensure that it applies more appropriately, paragraph 
88(1.1)(e) is amended to distinguish between acquisitions of 
control of the parent corporation and acquisitions of control of 
the subsidiary. In respect of the parent, the limits imposed by 
the provision will apply only where a person or group of per- 
sons has acquired control after the commencement of the wind- 
ing-up. In respect of the subsidiary, those limits will continue 
to apply if control has been acquired at any time. 
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Letter from Dept. of Finance, October 26, 2001: 
Dear [xxx]: 


This i is further to your discussions ‘with officials of this Divi- 
sion and your letter of September 25, 2001 to Lawrence Purdy, 
in which you request our views on whether the tax conse- 
quences of the application of paragraph 88(1.1)(e) of the In- 
come Tax Act (Act) to a series of transactions accord with the 
Department’ s income tax policies. 


You describe a series of transactions that is comprised of three 
main steps and involves three corporations, Parentco, Lossco 
and Profitco. By way of background, Parentco controls Lossco, 
which has accumulated non-capital losses and has not been 
subject to a change of control since these losses arose. First, 
Parentco acquires control of Profitco, which is expected to con- 
tinue to profit in future taxation years. Control of Lossco is 
then transferred to Profitco, after which the last step is to wind- 
up. Lossco into Profitco. 


It does seem that, as you ‘suggest, the dhatee § in control of the 
parent, Profitco, would trigger the application of paragraph 
881. 1)(e). The effect would be to restrict the use of the losses 
of Lossco by Profitco following the winding-up. This would 
occur despite the fact that, as I have mentioned, the loss arose 


while Lossco was part of Parentco’s corporate group. You ex- 


press the view that this result is Fey to ane pence that. 
unde: lie theAc. | 


AS you point out, an. ed arte: wether tan a windideve, 
of Profitco and Lossco would allow the newly formed com- 
pany - which could in ‘substance be Profitco—to use 
s losses without restrictions. This is so because subsec- 
tion 87(2.1) of the Act stipulates that, for the purposes of sub- 
sections 111(3) to 1116 A) of the Act, the new corporation is 
deem to be a continuation of each predecessor corporation. 
Subsection. 11165) would apply only to restrict the losses, if 
any, of Profitco, since it, unlike Lossco, would have been sub- 
ject to an acquisition « of control. 


In principle, ‘we agree ‘that the application of ‘parabiedphh 
88(1.1)(e) to transactions akin to that which you describe pro- 
duces an anomalous result, since it restricts the use of losses 
where there has been no change in the ultimate control of the 
corporation that produced the losses. Further, the differential 
treatment in cases of this sort between windings-up and amal- 
gamations is unintended. 


Currently, paragraph 88(1. ie) may, be tees where at any 
time the parent | has undergone a change of control. This aspect 
of the provision could be refined to apply to acquisitions of 
control of the parent subsequent to the winding-up. This would 
ensure that the paragraph would not apply to the type of situa- 
tion discussed above. Further, its effect would be consistent 
with the present treatment of loss utilizations after a change in 
control: any winding-up of a ‘Subsidiary that had undergone 
even an indirect change in control prior to the winding- up 
would still trigger the application of paragraph 88(1.1)(e); and 
the parent’s use of the losses of the subsidiary would be re- 
stricted if the parent were subject to an acquisition of control 
after the winding-up. 


Tam therefore prepared to recommend an amendment along the 
lines described above. I cannot offer any assurance that either 
the Minister of Finance or Parliament will agree with the rec- 
ommendation that we intend to make in this regard. Nonethe- 
less, I hope that this statement of our position is helpful. 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax 
Policy Branch 

Letter from Dept. of Finance, October 29, 2001: 
Dear {xxx]: 
I write further to my letter of October 26, 2001, which outlines 
our intention to recommend an amendment to paragraph 
88(1.1)(e) of the Income Tax Act, and the request you subse- 
quently made to Lawrence Purdy that we indicate as of what 


date we are prepared to recommend that the amendment come 
into force. 
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We intend to recommend that the amendment take effect for — 
windings-up that commence after October 25, 2001. As you 
know, although we have no reason to believe that such an 
amendment would be controversial, I am not in a position to- 
offer any assurance that either the Minister of Finance or Par- 
liament will agree with this or any aspect of po 
recommendation. Z 


I trust that the above will be of some assistance. 
Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax 
Policy Branch 


Letter from Dept. of Finance, Jiaty 2, 2003: 
Dear [xxx] 


Further to our meeting in December 2002, concerning the com- 
ing into force of a proposed amendment to subsection 88(1.1) 
of the Income Tax Act, 1 am writing to inform you of the results 
of our consideration of this matter. 


As you know, we recently issued a letter stating our intention - 
to recommend amending the rules concerning the treatment of 
losses where a company that is part of a winding-up transaction © 
has undergone an acquisition of control. More specifically, par- 
agraph 88(1.1)(e) of the Act would be amended to apply, in 
respect of a parent corporation, only to acquisitions of control 
that take place after the winding up has begun. In this way, the 
parent’s use of losses incurred by the former subsidiary while it 
was a member of the group would not be restricted by subsec- 
tion 88(1.1). 


Your submission recommends that the proposed change apply — 
to windings-up begun as early as June 1996. This would ac-— 
commodate a particular transaction that was undertaken at that 
time. As you have noted in support of your request, the current 
rules produce a result that is not appropriate in policy terms, 
which would also be true in respect of a transaction occurring 


in 1996. Further, there have been no other requests or issues | 


that have come to the attention of CCRA respecting the coming 
into force of the proposed amendment. 

As a consequence, we are prepared to recommend that the pro- 
posed amendments to paragraph 88(1.1)(e) apply to windings- 
up begun after May 1996. — 
Of course, we cannot offer any assurance that either the Min- 
ister of Finance or Parliament will agree with the recommenda- 
tions that we intend to make in this regard. Nonetheless, we 
trust that this statement of our position is helpful. 

Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


(i) if that business 1s carried on by the subsidiary or 
the parent for profit or with a reasonable expecta- 
tion of profit throughout the particular year, and 


(i1) to the extent of the total of the parent’s income 
for the particular year from that business and, 
where properties were sold, leased, rented or devel- 
oped or services rendered in the course of carrying 
on that business before that time, from any other 
business substantially all of the income of which 
was derived from the sale, leasing, rental or devel- 
opment, as the case may be, of similar properties or 
the rendering of similar services, 


and, for the purpose of this paragraph, where this sub- 
section applied to the winding-up of another corpora- 
tion in respect of which the subsidiary was the parent 
and this paragraph applied in respect of losses of that 
other corporation, the subsidiary shall be deemed to be 
the same corporation as, and a continuation of, that 
other corporation with respect to those losses, and 


(f) any portion of a loss of the subsidiary that would 
otherwise be deemed by paragraph (c), (d) or (d.1) to 
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be a loss of the parent for a particular taxation year 
beginning after the commencement of the winding-up 
shall be deemed, for the purpose of computing the par- 
ent’s taxable income for taxation years beginning after 
the commencement of the winding-up, to be such a 
loss of the parent for its immediately preceding taxa- 
tion year and not for the particular year, where the par- 
ent so elects in its return of income under this Part for 
the particular year. 
Related Provisions: 10(11) — Adventure in the nature of trade deemed 
to be business carried on by corporation; 88(1.3) — Rules relating to com- 
putation of income and tax of parent; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on  demutualization; 
256(6)-(9) — Whether control acquired. 


History: Para. 88(1.1)(b) amended to substitute “any taxation year” for 
“its first taxation year”, and that portion of subsec. 88(1.1) between paras. 
(b) and (c) amended to add “this subsection”, by 1994, c. 7, Sch. IL (1991, 
c. 49), subsec. 66(10), applicable in computing the taxable income of par- 
ent corporations for 1985 ef seq. 


That portion of para. 88(1.1)(e) following subpara. (ii) added by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 66(11), applicable in computing taxable 
income for 1990 et seq. 


Para. 88(1.1)(f) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(12), 
applicable in computing the taxable income of parent corporations for 
1985 et seq., except that a parent corporation may elect in accordance with 
the para. in respect of any of its 1985 to 1991 taxation years by so notify- 
ing the Minister of National Revenue in writing before June 18, 1992. 


Selected Cases [subsec. 88(1.1)]: Hickman Motors Ltd. v. R., [1998] 
1 C.T.C. 213 (SCC) (Property retains depreciable character in hands of 
transferee on winding-up, if not used for other purposes). ‘ 


Interpretation Bulletins: [T-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 88. 


(1.2) Net capital losses of subsidiary — Where the 
winding-up of a Canadian corporation (in this subsection 
referred to as the “subsidiary”) commenced after March 
31, 1977 and not less than 90% of the issued shares of 
each class of the capital stock of the subsidiary were, im- 
mediately before the winding-up, owned by another Ca- 
nadian corporation (in this subsection referred to as the 
“parent’”’) and all of the shares of the subsidiary that were 
not owned by the parent immediately before the winding- 
up were owned at that time by persons with whom the 
parent was dealing at arm’s length, for the purposes of 
computing the taxable income of the parent for any taxa- 
tion year commencing after the commencement of the 
winding-up, any net capital loss of the subsidiary for any 
particular taxation year of the subsidiary (in this subsec- 
tion referred to as the “subsidiary’s loss year”), to the ex- 
tent that it 


(a) was not deducted in computing the taxable income 
of the subsidiary for any taxation year of the subsidi- 
ary, and 


(b) would have been deductible in computing the taxa- 
ble income of the subsidiary for any taxation year be- 
ginning after the commencement of the winding-up, 
on the assumption that it had such a taxation year and 
that it had sufficient income and taxable capital gains 
for that year, 


shall, for the purposes of this subsection, paragraph 
111(1)(b) and subsection 111(3), be deemed to be a net 
capital loss of the parent for its taxation year in which the 
particular taxation year of the subsidiary ended, except 
that 


(c) where at any time control of the parent or subsidi- 
ary has been acquired by a person or group of persons, 
no amount in respect of the subsidiary’s net capital 
loss for a taxation year ending before that time is de- 
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ductible in computing the parent’s taxable income for 
a taxation year ending after that time, and 


(d) any portion of a net capital loss of the subsidiary 
that would otherwise be deemed by this subsection to 
be a loss of the parent for a particular taxation year 
beginning after the commencement of the winding-up 
shall be deemed, for the purposes of computing its tax- 
able income for taxation years beginning after the 
commencement of the winding-up, to be a net capital 
loss of the parent for its immediately preceding taxa- 
tion year and not for the particular year, where the par- 
ent so elects in its return of income under this Part for 
the particular year. 
Related Provisions: 80(12)(a)(ii)(B) — Application of subsidiary’s 
capital losses against capital gain from forgiveness of debt; 88(1.3) — 
Computation of income and tax of parent; 111(5.4) — Non-capital loss; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization; 256(6)—(9) — Whether control acquired. 


History: That portion of subsec. 88(1.2) following para. (a) substituted by 
1994, c. 7, Sch. Il (1991, c. 49), subsec. 66(13), applicable in computing 
the taxable income of parent corporations for 1985 et seg., except that a 
parent corporation may elect in accordance with para. (d), with respect to 
any of its 1985 to 1991 taxation years by so notifying the Minister of Na- 
tional Revenue in writing within 6 months after December 17, 1991. That 
portion formerly read: 


(b) would have been deductible in computing the taxable in- 
come of the subsidiary for its first taxation year commencing 
after the commencement of the winding-up, on the assumption 
that it had such a taxation year and that it had sufficient income 
and taxable capital gains for that year, 


shall, for the purposes of paragraph 111(1)(b) and subsection 
111(3), be deemed to be a net capital loss of the parent for the taxa- 
tion year of the parent in which the particular taxation year of the 
subsidiary ended that was not deductible by the parent in computing 
its taxable income for any taxation year that commenced before the 
commencement of the winding-up, except that this subsection does 
not apply to permit the parent to deduct, for the purpose of comput- 
ing its taxable income for a particular taxation year, the subsidiary’s 
net capital loss for a taxation year if control of the parent or the 
subsidiary has been acquired, before the end of the parent’s particu- 
lar year, by a person or persons who did not, at the end of the sub- 
sidiary’s loss year, control the parent or the subsidiary, as the case 
may be. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 88. 


(1.3) Computation of income and tax of parent — 
For the purpose of paragraphs (1)(e.3), (e.6) and (e.7), 
subsections (1.1) and (1.2), section 110.1, subsections 
111(1) and (3) and Part IV, where a parent corporation 
has been incorporated or otherwise formed after the end 
of an expenditure year, gift year, foreign tax year or loss 
year, as the case may be, of a subsidiary of the parent, for 
the purpose of computing the taxable income of, and the 
tax payable under this Part and Part IV by, the parent for 
any taxation year, 


(a) it shall be deemed to have been in existence during 
the particular period beginning immediately before the 
end of the subsidiary’s first expenditure year, gift year, 
foreign tax year or loss year, as the case may be, and 
ending immediately after it was incorporated or other- 
wise formed; 


(b) it shall be deemed to have had, throughout the par- 
ticular period, fiscal periods ending on the day of the 
year on which its first fiscal period ended; and 


(c) it shall be deemed to have been controlled, 
throughout the particular period, by the person or per- 
sons who controlled it immediately after it was incor- 
porated or otherwise formed. 


S. 88(1.5) 


Related Provisions: 88(1)(e.6)— Meaning of “gift year’; 256(6), 
(6.1) — Meaning of “controlled”. 
History: Para. 88(1.3)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 38(6), applicable to windings-up commencing after 1988. Para. (a) 
formerly read: 
(a) it shall be deemed to have been in existence during the particular 
period commencing immediately before the end of the subsidiary’s 
first foreign tax year, gift year or loss year, as the case may be, and 
ending immediately after it was incorporated or otherwise formed; 


interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


(1.4) Qualified expenditure of subsidiary — For the 
purposes of this subsection and section 37.1, where the 
rules in subsection (1) applied to the winding-up of a sub- 
sidiary, for the purpose of computing the income of its 
parent for any taxation year commencing after the subsid- 
iary has been wound up, the following rules apply: 


(a) where the parent’s base period consists of fewer 
than three taxation years, its base period shall be deter- 
mined on the assumption that it had taxation years in 
each of the calendar years preceding the year in which 
it was incorporated, each of which commenced on the 
same day of the year as the day of its incorporation; 


(b) the qualified expenditure made by the parent in a 
particular taxation year in its base period shall be 
deemed to be the total of the amount thereof otherwise 
determined and the qualified expenditure made by the 
subsidiary in its taxation year ending in the same cal- 
endar year as the particular year; 


(c) the total of the amounts paid to the parent by per- 
sons referred to in subparagraphs (b)(i) to (iii) of the 
definition “expenditure base” in subsection 37.1(5) in 
a particular taxation year in its base period shall be 
deemed to be the total otherwise determined and all 
those amounts paid to the subsidiary by a person re- 
ferred to in those subparagraphs in the subsidiary’s 
taxation year ending in the same calendar year as the 
particular year; and 


(d) there shall be added to the total of the amounts oth- 
erwise determined in respect of the parent under sub- 
paragraphs 37.1(3)(b)(i) and (i11) respectively, the total 
of the amounts determined under those subparagraphs 
in respect of the subsidiary. 


(1.41) Application of subsec. 37.1(5) — The defini- 
tions in subsection 37.1(5) apply to subsection (1.4). 


Origin of subsec. 88(1.41): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words to subsec. 37.1(5)). 


(1.5) Parent continuation of subsidiary — For the 
purposes of section 29 of the Income Tax Application 
Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.21, 66.4 and 66.7, where the rules in subsection (1) 
applied to the winding-up of a subsidiary, its parent is 
deemed to be the same corporation as, and a continuation 
of, the subsidiary. 
History: Subsec. 88(1.5) amended by 2001, c. 17, subsec. 66(4), applica- 
ble to windings-up that occur after 2000. The subsec. formerly read: 
(1.5) For the purposes of section 29 of the Income Tax Application 
Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 66.4 and 66.7, 
where the rules in subsection (1) applied to the winding-up of a sub- 
sidiary, its parent shall be deemed to be the same corporation as, 
and a continuation of, the subsidiary. 
Subsec. 88(1.5) added by 1985, c. 45, subsec. 43(9), applicable with re- 
spect to windings-up commencing after 1982. 
Interpretation Bulletins: [T-125R4: Dispositions of resource proper- 
ties; IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 
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(1.6) Idem — Where a corporation that carries on a farm- 
ing business and computes its income from that business 
in accordance with the cash method is wound up in cir- 
cumstances to which subsection (1) applies and, at the 
time that is immediately before the winding-up of the cor- 
poration, owned inventory that was used in connection 
with that business, 


(a) for the purposes of subparagraph (1)(a)(i1i), the 
cost amount to the corporation at that time of property 
purchased by it that is included in that inventory shall 
be deemed to be the amount determined by the 
formula 
B 
(Axe) +p 


where 


A is the amount, if any, that would be included under 
paragraph 28(1)(c) in computing the corporation’s 
income for its last taxation year beginning before 
that time if that year had ended at that time, 


Bis the value (determined in accordance with sub- 
section 28(1.2)) to the corporation at that time of 
the purchased inventory that is distributed to the 
parent on the winding-up, 


C is the value (determined in accordance with sub- 
section 28(1.2)) of all of the inventory purchased 
by the corporation that was owned by it in connec- 
tion with that business at that time, and 


D is the lesser of 


(1) such additional amount as the corporation 
designates in respect of the property, and 


(i1) the amount, if any, by which the fair market 
value of the property at that time exceeds the 
amount determined for A in respect of the 
property; 
(b) for the purpose of subparagraph 28(1)(a)(i), the 
disposition of the inventory and the receipt of the pro- 
ceeds of disposition therefor shall be deemed to have 
occurred at that time and in the course of carrying on 
the business; and 


(c) where the parent carries on a farming business and 
computes its income therefrom in accordance with the 
cash method, for the purposes of section 28, 


(1) an amount equal to the cost to the parent of the 
inventory shall be deemed to have been paid by it, 
and 


(ii) the parent shall be deemed to have purchased 
the inventory for an amount equal to that cost, 


in the course of carrying on that business and at the 
time it acquired the inventory. 


History: Subsec. 88(1.6) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 66(14), applicable to windings-up beginning after July 13, 1990. 


Interpretation Bulletins: IT-427R: Livestock of farmers. 


(1.7) Interpretation — For the purposes of paragraphs 
(1)(c) and (d), where a parent of a subsidiary did not deal 
at arm’s length with another person (other than a corpora- 
tion the control of which was acquired by the parent from 
a person with whom the parent dealt at arm’s length) at 
any time before the winding-up of the subsidiary, the par- 
ent and the other person are deemed never to have dealt 
with each other at arm’s length, whether or not the parent 
and the other person coexisted. 


Related Provisions: 87(11)— Application to vertical amalgamation; 
256(6)-(9) — Whether control acquired. 
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History: Subsec. 88(1.7) added by 1998, c. 19, subsec. 118(12), applica- 
ble to windings-up that begin after February 21, 1994. 


(2) Winding-up of [other] Canadian corporation — 
Where a Canadian corporation (other than a subsidiary to 
the winding-up of which the rules in subsection (1) ap- 
plied) has been wound up after 1978 and, at a particular 
time in the course of the winding-up, all or substantially 
all of the property owned by the corporation immediately 
before that time was distributed to the shareholders of the 
corporation, 


(a) for the purposes of computing the corporation’s 
(i) capital dividend account, 


(i.1) capital gains dividend account (within. the 
meaning assigned by subsection 131(6)), where the 
corporation is an investment corporation, 


(ii) capital gains dividend account (within the 
meaning assigned by section 133), and 


(iii) pre-1972 capital surplus on hand, 


at the time (in this paragraph referred to as the “time 
of computation”) immediately before the particular 
time, 


(iv) the taxation year of the corporation that other- 
wise would have included the particular time shall 
be deemed to have ended immediately before the 
time of computation, and a new taxation year shall 
be deemed to have commenced at that time, and 


(v) each property of the corporation that was so 
distributed at the particular time shall be deemed to 
have been disposed of by the corporation immedi- 
ately before the end of the taxation: year so deemed 
to have ended for proceeds equal to the fair market 
value of the property immediately before the par- 
ticular time; 


(vi) [Repealed] 


(b) where the corporation is, by virtue of subsection 
84(2), deemed to have paid at the particular time a 
dividend (in this paragraph referred to as the “wind- 
ing-up dividend’) on shares of any class of its capital 
stock, the following rules apply: 


(i) such portion of the winding-up dividend as does 
not exceed the corporation’s capital dividend ac- 
count immediately before that time or capital gains 
dividend account immediately before that time, as 
the case may be, shall be deemed, for the purposes 
of an election in respect thereof under subsection 
83(2), 131(1) (as that subsection applies for the 
purposes of section 130) or 133(7.1), as the case 
may be, and where the corporation has so elected, 
for all other purposes, to be the full amount of a 
separate dividend, | 


(i.1) [Repealed under former Act] 
(11) the portion of the winding-up dividend equal to 
the lesser of the corporation’s pre-1972 capital sur- 


plus on hand immediately before that time and the 
amount by which the winding-up dividend exceeds 


(A) the portion thereof in respect of which the 
corporation has made an election under subsec- 
tion 83(2), or 


(B) the portion thereof in respect of which the 
corporation has made an election under subsec- 
tion 133(7.1), 


as the case may be, shall be deemed not to be a 
dividend, 
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(iii) notwithstanding the definition “taxable divi- 
dend” in subsection 89(1), the winding-up divi- 
dend, to the extent that it exceeds the total of the 
portion thereof deemed by subparagraph (1) to be a 
separate dividend for all purposes and the portion 
deemed by subparagraph (ii) not to be a dividend, 
shall be deemed to be a separate dividend that is a 
taxable dividend, and 


(iv) each person who held any of the issued shares 
of that class at the particular time shall be deemed 
to have received that proportion of any separate 
dividend determined under subparagraph (1) or (iii) 
that the number of shares of that class held by the 
person immediately before the particular time is of 
the number of issued shares of that class outstand- 
ing immediately before that time; and 


(c) for the purpose of computing the income of the 
corporation for its taxation year that includes the par- 
ticular time, paragraph 12(1)(t) shall be read as 
follows: 


“(t) the amount deducted under subsection 127(5) 
or (6) in computing the taxpayer’s tax payable for 
the year or a preceding taxation year to the extent 
that it was not included under this paragraph in 
computing the taxpayer’s income for a preceding 
taxation year or is not included in an amount de- 
termined under paragraph 13(7.1)(e) or 37(1)(e) 
or subparagraph 53(2)(c)(vi) or (h)(@ii) or the 
amount determined for I in the definition “un- 
depreciated capital cost” in subsection 13(21) or 
L in the definition “cumulative Canadian explora- 
tion expense” in subsection 66.1(6);”. 


Related Provisions: 69(5) — Property appropriated by shareholder on 
winding-up of corporation; 84(2) — Distribution of property on winding- 
up of corporation; 88(2.1) — ‘‘Pre-1972 capital surplus on hand” defined; 
89(3) — Ordering of simultaneous dividends; 134 — Status of non-resi- 
dent-owned investment corporation for 88(2). 


History: Subpara. 88(2)(a)(i.1) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 66(15), applicable to windings-up beginning after 1988. 


Subpara. 88(2)(a)(vi) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
66(16), applicable to windings-up beginning after 1987. Subpara. 
88(2)(a)(vi) formerly read: 


(vi) in calculating the income of the corporation for the taxation 
year so deemed to have ended, paragraph 12(1)(t) shall be read as 
follows: 


“(t) the amount deducted under subsection 127(5) or (6) in 
computing the taxpayer’s tax payable for the year or a pre- 
ceding taxation year to the extent that it was not included in 
computing the taxpayer’s income for a preceding taxation 
year under this paragraph or is not included in an amount de- 
termined under paragraph 13(7.1)(e) or 37(1)(e), or subpara- 
graph 53(2)(c)(vi) or (h)(ii) or for I in the definition “un- 
depreciated capital cost” in subsection 13(21) or L in the 
definition “cumulative Canadian exploration expense” in sub- 
section 66.1(6);” and 


Subpara. 88(2)(b)(i) amended by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
66(17), to add “131(1) (as that subsection applies for the purposes of sec- 
tion 130)”, applicable to windings-up beginning after 1988. 


Para. 88(2)(c) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(18), 
applicable to windings-up commencing after 1987. 


Interpretation Bulletins: IT-126R2: Meaning of “winding-up”; IT- 
149R4: Winding-up dividend. See also list at end of s. 88. 


Forms: RC145: Request to close Business Number (BN) accounts. 
(2.1) Definition of “pre-1972 capital surplus on 


hand” — For the purposes of subsection (2), “pre-1972 
capital surplus on hand” of a particular corporation at a 


S. 88(2.2)(a)(ii) 


| particular time means the amount, if any, by which the 


total of 


(a) the corporation’s 1971 capital surplus on hand on 
December 31, 1978 within the meaning of the Income 
Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read on that date, 


(b) the total of all amounts each of which is an amount 
in respect of a capital property of the corporation 
owned by it on December 31, 1971 and disposed of by 
it after 1978 and before the particular time, equal to 
the amount, if any, by which the lesser of its fair mar- 
ket value on valuation day (within the meaning as- 
signed by section 24 of the Income Tax Application 
Rules) and the corporation’s proceeds of disposition of 
that capital property exceeds its actual cost to the cor- 
poration determined without reference to the Income 
Tax Application Rules other than subsections 26(15), 
(17) and (21) to. (27) of that Act, 


(c) where before the particular time a subsidiary (to 
the winding-up of which the rules in subsection (1) ap- 
plied) of the particular corporation has been wound up 
after 1978, an amount equal to the pre-1972 capital 
surplus on hand of the subsidiary immediately before 
the commencement of the winding-up, and 


(d) where the particular corporation is a new corpora- 
tion formed as a result of an amalgamation (within the 
meaning of section 87) after 1978 and before the par- 
ticular time, the total of all amounts each of which is 
an amount in respect of a predecessor corporation, 
equal to the predecessor corporation’s pre-1972 capital 
surplus on hand immediately before the amalgamation 


exceeds 


(e) the total of all amounts each of which is an amount 
in respect of a capital property (other than depreciable 
property) of the corporation owned by it on December 
31, 1971 and disposed of by it after 1978 and before 
the particular time equal to the amount, if any, by 
which its actual cost to the corporation determined 
without reference to the Income Tax Application 
Rules, other than subsections 26(15), (17) and (21) to 
(27) of that Act, exceeds the greater of the fair market 
value of the property on valuation day (within the 
meaning assigned by section 24 of that Act) and the 
corporation’s proceeds of disposition of the property. 
Related Provisions: 84(2) — Distribution on winding-up,  etc.; 


87(2)(t) — Deemed date of acquisition; 88(2.2) — Determination of pre- 
1972 CSOH; 88(2.3) — Actual cost of certain depreciable property. 


1.T. Application Rules: 26(15), (17), (21)-(27); 69 (meaning of ‘“‘chap- 
ter 148 of ...”). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived). See also list at end of s. 88. 


(2.2) Determination of pre-1972 capital surplus on 
hand — For the purposes of determining the pre-1972 
capital surplus on hand of any corporation at a particular 
time after 1978, the following rules apply: 


(a) an amount referred to in paragraphs (2.1)(b) and 
(e) in respect of the corporation shall be deemed to be 
nil, where the property disposed of is 


(i) a share of the capital stock of a subsidiary, 
within the meaning of subsection (1), that was dis- 
posed of on the winding-up of the subsidiary where 
that winding-up commenced after 1978, 


(ii) a share of the capital stock of another Canadian 
corporation that was controlled, within the mean- 
ing assigned by subsection 186(2), by the corpora- 
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tion immediately before the disposition and that 
was disposed of by the corporation after 1978 to a 
person with whom the corporation was not dealing 
at arm’s length immediately after the disposition, 
other than by a disposition referred to in paragraph 
(b), or 


(111) subject to subsection 26(21) of the Income Tax 
Application Rules, a share of the capital stock of a 
particular corporation that was disposed of by the 
corporation after 1978, on an amalgamation, within 
the meaning assigned by subsection 87(1), where 
the corporation controlled, within the meaning as- 
signed. by subsection 186(2), both the particular 
corporation immediately before the amalgamation 
and the new corporation immediately after the 
amalgamation; and 


(b) where another corporation that is a Canadian cor- 
poration owned a capital property on December 31, 
1971 and subsequently disposed of it to the corpora- 
tion in a transaction to which section 85 applied, the 
other corporation shall be deemed not to have dis- 
posed of that property in the transaction and the corpo- 
ration shall be deemed to have owned that property on 
December 31, 1971 and to have acquired it at an ac- 
tual cost equal to the actual cost of that property to the 
other corporation. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived). See also list at end of s. 88. 


(2.3) Actual cost of certain depreciable pro- 
perty — For the purpose of subsection (2.1), the actual 
cost of the depreciable property that was acquired by a 
corporation before the commencement of its 1949 taxa- 
tion year that is capital property referred to in that subsec- 
tion shall be deemed to be the capital cost of that property 
to the corporation (within the meaning assigned by sec- 
tion 144 of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its applica- 
tion to the 1971 taxation year). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3) Dissolution of foreign affiliate — Where on the 
dissolution of a controlled foreign affiliate (within the 
meaning assigned by subsection 95(1)) of a taxpayer (in 
this subsection referred to as the “disposing affiliate’) one 
or more shares of the capital stock of another foreign af- 
filiate of the taxpayer have been disposed of to the 
taxpayer, 


(a) the disposing affiliate’s proceeds of disposition of 
each such share and the cost thereof to the taxpayer 
shall be deemed to be an amount equal to the adjusted 
cost base to the disposing affiliate of the share imme- 
diately before the dissolution, or such greater amount 
as the taxpayer claims not exceeding the fair market 
value of the share immediately before the dissolution; 
and 


(b) the taxpayer’s proceeds of disposition of the shares 
of the disposing affiliate shall be deemed to be the 
amount, if any, by which the total of 


(1) the cost to the taxpayer of the shares of the other 
foreign affiliate, as determined in paragraph (a), 
and 


(ii) the fair market value of any property (other 
than the shares referred to in subparagraph (1)) dis- 
posed of by the disposing affiliate to the taxpayer 
on the dissolution, 
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exceeds 


(iii) the total of all debts owing by the disposing 
affiliate, and of all amounts of other obligations of 
the disposing affiliate to pay amounts, otherwise 
than as or on account of a dividend owing by the 
disposing affiliate to the taxpayer or to persons 
with whom the taxpayer was not dealing at arm’s 
length, that were outstanding immediately before 
the dissolution and that were assumed or cancelled 
by the taxpayer on the dissolution. 


Proposed Amendment - — - 88(3) 


3) Distributions of property of a foreign affili- 
ate — If, at any time, a taxpayer resident in Canada re- 
ceives a property from a foreign affiliate of the taxpayer 
(the property received and the foreign affiliate from 
which the property was received being referred to in this 
subsection as the “distributed property” and the “dispos- 
ing foreign | affiliate”, respectively), on a dissolution and 
a liquidation of the disposing foreign affiliate, on a re- 
demption of shares of the capital stock of the disposing 
foreign affiliate, as a payment of a dividend by the dis- 
posing foreign. affiliate, or as a. gist putios of Litas 
by the disposing foreign affiliate, oe 


(a) where the distributed property was, acinledianely 
: before that time, a share of the capital stock of an- 
- other foreign affiliate of the taxpayer and an ex- 
cluded property of the disposing ae affiliate, ie 
7 distributed property 


a is deemed to have been eed Me at that 
time, by the disposing foreign affiliate to the tax- 
_ payer for proceeds of disposition that are equal to 


(A) unless a valid election is made under — 
clause (B), the adjusted cost base to the dis- 
posing foreign affiliate of the distributed pro- 
_ perty, immediately before that time, and 


_ (B) the amount that the taxpayer elects in the 
_ prescribed manner and in the prescribed time 
_ in respect of the distributed property, which — 
- amount may not be less than the adjusted cost 
base to the disposing foreign affiliate of the 
distributed property immediately before that 
_ time and may not exceed the fair market 
value, at that time, of the distributed property, 
and . 


Wi is deemed to have been asec : at that time, 
by the taxpayer at a cost equal to the amount, de- 
termined under subparagraph (i), to be the dispos- 
ing foreign affiliate’s proceeds of aveaon a 
the distributed property; | i. 


6) where the distributed property is BrOpEty, to 
which paragraph (a) does not apply, the distributed 
property is deemed 


(i) to have been eae of, at that end oye the 
disposing foreign affiliate to the taxpayer for pro- 
ceeds of disposition that are equal to the fair mar- 
ket value, at that time, of the distributed Property, 
and 


(11) to have been scuiteed® at that t time, ii the tax- 
payer at a cost equal to the amount, determined 
under subparagraph (i), to be the disposing for-_ 
eign affiliate’s proceeds of GAR ONO of the dis- 

tributed property; 


(c) where the taxpayer disposed of shares of the cap- 
ital stock of the disposing foreign affiliate on the dis- 
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solution and liquidation of the disposing foreign af- 
filiate or on the redemption, acquisition or 
cancellation of shares of the disposing foreign affili- 
ate, as the case may be, the taxpayer’s proceeds of 
disposition of the shares are deemed to ue the 
amount determined by the formula oe 


A-B 
where | 


A is the total of all amounts Conch of which | is the 
cost to the taxpayer of a distributed property re- 


ceived by the taxpayer as consideration: for the 


disposition of the shares, and — 


“2B is the total of all amounts each oF which is he 
amount of a debt owing by the disposing foreign 


affiliate, or of an obligation of the disposing for- 


eign affiliate to pay an amount, (other than a divi- 


_ dend payable to the taxpayer or to persons with | 
whom the taxpayer does not deal at arm’s length) - 

_ that was assumed or cancelled by the taxpayer 
because of the dissolution and liquidation or be- 

Se or 


cause of the 
cancellation; 


Or / 


_(d) where the taxpayer received “aad ee 
as a dividend or a distribution of property, the 


amount of the dividend paid by the disposing foreign 


affiliate or the amount of the distribution of property 
made by the disposing foreign affiliate to the tax-_ 
payer, as case may be, is deemed to be the amount 


determined by the rane ¢ 


D- E 
“where 


D is the total of all atfounts Sach of whieh is “ 


cost to the taxpayer of a distributed property re- 
ceived by the taxpayer from the disposing foreign 


affiliate as the payment of a dividend or as the 


distribution of property, as the case may be, and 


Eis the total of all amounts each of which is the 
amount of a debt owing by the disposing foreign 
affiliate or of an obligation of the disposing for- 
eign affiliate to pay an amount (other than a divi- 
dend payable to the taxpayer or to persons with 
whom the taxpayer does not deal at arm’s length) 
that was assumed or cancelled by the taxpayer 
because of the payment of the dividend or be- 
cause of the distribution; : 


(e) the amount of a distribution of property made, at 
that time, by the disposing foreign affiliate to the 
taxpayer, is to be deducted in computing the tax- 
payer’s adjusted cost base of a particular share of the 
capital stock of disposing foreign affiliate held by 
the taxpayer, at that time, to the extent that it is rea- 
sonable to consider the distribution to be a payment 
made by the disposing foreign affiliate to the tax- 
payer as 


(i) a return of an amount that was received by the 
disposing foreign affiliate as consideration for the 
issuance of the particular share, or 


(ii) a return of an amount of contributed surplus 
that was received by the disposing foreign affili- 
ate before that time, as a contribution of capital to 
the disposing foreign affiliate by the shareholder 
that held the particular share at the time of the 
contribution; and 
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(f) the amount of a distribution of property made, at 
that time, by the disposing foreign affiliate to the 
taxpayer is to be included in computing the tax- 
payer’s income as income from property that is the 
shares of the capital stock of the disposing foreign 

_ affiliate held at that time by the taxpayer, to the ex- 
tent that it is not deducted, under paragraph (e), in 
computing the adjusted cost base of a particular 
share of the capital stock of the disposing foreign af- 
filiate held by the taxpayer. 


Application: The February 27, 2004 draft legislation, subsec. 130(2), 


will amend subsec. 88(3) to read as s above. eee to property re- 
ceived after February 2), 2004. 


Technical Notes: Scot. 88(3) pravides for rules that 
apply on the dissolution of a controlled foreign affiliate (a “dis- 


posing affiliate”) of a taxpayer resident in Canada. For exam- 
ple, shares of a foreign affiliate of a taxpayer that are trans- 


ferred to the taxpayer on the dissolution of the disposing 


affiliate will be considered to have been disposed of by the 


controlled foreign affiliate, and to have been acquired by the 


taxpayer, for the adjusted cost base or such ae amount as 
shares. Also, i in ‘general. terms, the Ce S proceeds of dis- 
position of the taxpayer’s shares of the capital stock of the con- 


trolled foreign affiliate disposed of on the dissolution are 


deemed to be the amount, if any, by which the total of all 
amounts each of which is the cost to the taxpayer of property 


received by the taxpayer from the controlled foreign affiliate 
on the dissolution exceeds the total of all debts of the con- 


trolled foreign affiliate that were assumed or cancelled by the 
taxpayer on the dissolution. 


In general terms, subsection 88(3) i is being apeaded to be ap- 
plicable to property received, by a taxpayer resident in Canada 
froma foreign affiliate of a taxpayer ede in Canada, in the 
following circumstances: — 


. on a dissolution and liquidation of the foreign affiliate, 


‘ona redemption of shares by the foreign affiliate, 


° as s payment of a dividend by the foreign affiliate, or 


°asa distribution of property by the foreign affiliate. 


This ameter — to Cs es after February 
27, 2004. 


Propaied subsection 88(3) ssrovides for the ‘olliowine files if, 
at any time (referred to in this commentary as the “distribution 
time”), a taxpayer resident in Canada receives, in the circum- 
stances described above, a property from a foreign affiliate of 
the taxpayer (the property received and the foreign affiliate 
from which the property was received being referred to in this 
subsection as the “distributed property” and the “disposing for- 
eign affiliate”, respectively): 


* If the distributed property was, immediately before the dis- 
tribution time, a share of the capital stock of another for- 
eign affiliate of the taxpayer and an excluded property of 
the disposing foreign affiliate, 


-— the distributed property is deemed to have been dis- 
posed of, at the distribution time, by the disposing for- 
eign affiliate to the taxpayer for proceeds of disposition 
that are equal to 


¢ unless a valid election referred to below is made, 
the adjusted cost base to the disposing foreign affili- 
ate of the distributed property, immediately before 
that time, and 


* the amount that the taxpayer elects in the prescribed 
manner and in the prescribed time (see proposed 
new section 5919 of the Income Tax Regulations) in 
respect of the distributed property, which amount 
may not be less than the adjusted cost base to the 
disposing foreign affiliate of the distributed pro- 
perty immediately before that time and may not ex- 
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ceed the fair market value, at that time, of the dis- 
tributed property, and 


——the distributed property is deemed to have been ac- 
quired, at that time, by the taxpayer at a cost equal to | 


the amount determined to be the disposing foreign affil- 


jate’s proceeds of fee te of the Seipuked 


property. 


¢ If the distributed property is not, immediately before. the 


distribution time, both a share of the capital stock of an- 


other foreign affiliate of the taxpayer and an excluded | a 


perty of the disposing foreign affiliate, 
— the distributed property is deemed to have been di 


posed of, at that time, by the disposing foreign affiliate a 


to the taxpayer for proceeds of disposition that a 
equal to the fair market value, at iy time, “ Me di 
tributed property, and 


—the distributed property i is de to have i ac- 
quired, at that time, by the taxpayer at a cost equal to 


the amount determined to be the disposing foreign affil : . 


iate’s proceeds of Pep oEOn of the distributed 
property. oe . 


* If the taxpayer disposed of shares of the capital stock of the o 
disposing foreign affiliate on the dissolution and liquidation | 
of the disposing foreign affiliate or on the redemption, ac- 
quisition or cancellation of shares of the disposing foreign 
affiliate, as the case may be, the taxpayer’s proceeds of dis- 
position of the shares are deemed to Le the a amount it deter- 


mined by the formula 
where a 


A is the total of all amounts aa of which is the cost to 
the taxpayer of a distributed property received by tie 
taxpayer as consideration for the disposition of pe 


shares, and 


B is the total of all amounts ae of which is the a : 
of a debt owing by the disposing foreign affiliate or of - 
an obligation of the disposing foreign affiliate to pay an 
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the disposing foreign affiliate held by the taxpayer, at that 


- time, to the extent that it is reasonable to consider the distri- 
bution as a payment made ls se ee fovelatt affiliate 
_ to the taxpayer as 


a return of an amount as was specced ae ihe ae 


ing foreign affiliate as consideration for the is issuance of 
_ the particular share, or _ : 


a return of an amount of contibuied surplus han was 


received by the disposing foreign affiliate, before the 
distribution Hane, as a 


tribution of capital to > the dis- 


Related Provisions: 93(1.4) — No election allowed on disposing of 
share of foreign affiliate; 93(4) — capital loss denied; 95(1)“foreign ac- 
crual property income’’B(b) — Inclusion in FAPI; 95(2)(f) — Determina- 
tion of certain components of foreign accrual 


property income; 


95(2)(f.6)(3) — No FAPI rollover where 88(3) applies; 257 — Formula 


amounts cannot calculate to less than zero. 


History: Subpara. 88(3)(b)(iii) amended by 1994, c. 7, Sch. If (1991, c. 


amount (other than a dividend payable to the taxpayer _ 


or to persons with whom the taxpayer does not deal at 
arm’s length) that was assumed or cancelled by the tax- 


payer because of the dissolution and liquidation or be- 


cause of the redemption, acquisition or cancellation. _ 


¢ If the taxpayer has received distributed property as a divi- - 


dend or a distribution of property, the amount of the divi- — 
dend paid by the disposing foreign affiliate or the amount — 


of the distribution of property made by the disposing for- 


eign affiliate to the taxpayer, as case may be, is Seats! wy | : 


be the amount determined by the formula 


D-E 
where 


D_ is the total of all amounts each of which is the cost to 


the taxpayer of a distributed property received by the 
taxpayer from the disposing foreign affiliate as the pay- 


ment of a dividend or as the eistupunon of Bepeny, as 


the case may be, and 


E_ is the total of all amounts each of which is the amount 


of a debt owing by the disposing foreign affiliate or of 
an obligation of the disposing foreign affiliate to pay an 
amount (other than a dividend payable to the taxpayer 
or to persons with whom the taxpayer does not deal at 
arm’s length) that was assumed or cancelled by the tax- 
payer because of the payment of the dividend or be- 
cause of the distribution. 


* The amount of a distribution of property made, at the distri- 
bution time, by the disposing foreign affiliate to the tax- 
payer, is to be deducted in computing the taxpayer’s ad- 
justed cost base of a particular share of the capital stock of 


49), subsec. 66(19), to add “otherwise than as or on account of a dividend 
owing by the disposing affiliate to the taxpayer or to a person with whom | 
the taxpayer was not dealing at arm’s length,” 
occurring after July 13, 1990. 


applicable to dissolutions 


Regulations: 5907(2.01) (FAPI — determining earnings derived from 
disposition). 


(4) Amalgamation deemed not to be acquisition 
of control — For the purposes of paragraphs (1)(c), 
(c.2), (d) and (d.2) and, for greater certainty, paragraphs 
(c.3) to (c.8) and (d.3), 


(a) subject to paragraph (c), control of any corporation 
shall be deemed not to have been acquired because of 
an amalgamation; 


(b) any corporation formed as a result of an amalga- 
mation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 
and 


(c) in the case of an amalgamation described in sub- 
section 87(9), control of a predecessor corporation that 
was not controlled by the parent before the amalgama- 
tion shall be deemed to have been acquired by the par- 
ent immediately before the amalgamation. 


History: The opening words of subsec. 88(4) amended by 2001, c. 17, 
subsec. 66(5), applicable to windings-up that begin after November 1994. 
The opening words formerly read: 


(4) For the purposes of paragraphs (1)(c), (d) and (d.2), 


Subsec. 88(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
66(20), applicable to windings-up beginning after March 1977. Subsec. 
88(4) formerly read: 


(4) In determining, for the purposes of paragraphs (1)(c) and (d), 
whether control of any corporation has been acquired, control shall 
be deemed not to have been acquired by virtue of any amalgamation 
and any corporation formed as a result of any amalgamation shall be 
deemed to be the same corporation as, and a continuation of, each 
predecessor corporation and, in the case of a merger described in 
subsection 87(9), control of a predecessor corporation that was not 
controlled by the parent prior to such a merger shall be deemed to 
have been acquired by the parent immediately prior to the merger. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived). 


Definitions [s. 88]: 


“acquired” — 88(1)(c.6), (d.2), 88(4), 256(7)-(9); 


“acquirer” — 88(1)(d.2); “adjusted cost base” — 54, 248(1); “allowable 
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business investment loss”, “allowable capital loss’ — 38, 248(1); 
“amount” — 248(1);, “arm’s length” — 88(1.7), 251(1); “assessment”, 
“business” — 248(1); “business. limit” — 125(2)-(5.1), 248(1); “calendar 
year’ — Interpretation Act 37(1)(a); “Canadian corporation” — 89(1), 
248(1); “Canadian resource property” — 66(15), 248(1); “capital pro- 
perty” — 54, 248(1); “carrying on business” — 253; “cash method” — 
28(1), 248(1); “class”, “class of shares’ — 248(6); “consequence of the 
death” — 248(8); “control” — 88(1)(c.6), (d.2), 88(4), 256(6)-(9); “con- 
trolled” — 256(6), (6.1); “controlled foreign affiliate” — 94.1(2)(h), 
95(1), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost 
amount” — 248(1); “depreciable property” — 13(21), 88(1)(c.7), 248(1); 
“disposition”, “dividend” — 248(1); “eligible amount” — 248(30); “ex- 
penditure _ year” — 88(1)(e.3);. “farm loss” —111(8); “farming” — 
248(1); “financial institution” — 142.2(1); “filing-due date” — 248(1); 
“fiscal period” — 249(2)(b), 249.1; “foreign affiliate” —95(1), 248(1); 
“foreign resource property” — 66(15), 248(1); “gift year’ — 88(1)(e.6); 
“ineligible property’ — 88(1)(c) [before (iii)]; “investment tax credit” 
127(9), 248(1); “life insurance capital dividend” — 83(2.1), 248(1); “lim- 
ited partnership loss” — 248(1);. “mark-to-market property’? — 142.2(1); 
“Minister” — 248(1); “net capital loss”, “non-capital loss” — 111(8), 
248(1); “paid-up capital” — 89(1), 248(1); “parent” — 88(1), (1.1), (1.2); 
“payable” — 84(7), 89(3); “person” — 248(1); “pre-1972 capital surplus 
on hand” — 88(2.1), (2.2); “prescribed”, “property” — 248(1); “qualified 
expenditure” — 37.1(5), 88(1.41); “resident -in Canada” — 250; | “re- 
stricted farm loss’ —31, 248(1); “series of transactions” — 248(10); 
“share”, “shareholder” — 248(1); “specified class” — 88(1)(c.8); “speci- 
fied debt obligation” — 142.2(1); “specified future tax consequence” — 
248(1); “specified person” — 88(1)(c.2)G); “specified property” — 
88(1)(c.4); “specified shareholder” — 88(1)(c.2)(ii1), 248(1); “specified 
subsidiary corporation” — 88(1)(c.5); “subsidiary” — 88(1), (1.1), (1.2); 
“substituted” — 248(5); “substitution” — 88(1)(c.3); “tax payable” — 
248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable capital 
gain” — 38, 248(1); “taxable dividend” — 89(1), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 108(1); “writing” — Interpretation Act 35(1). 


I.T. Application Rules [s. 88]: 20(1.2). 


Interpretation Bulletins [s. 88]: IT-188R: Sale of accounts receivable; 
IT-243R4: Dividend refund to private corporations; IT-474R: Amalgama- 
tions of Canadian corporations. 


Forms: T2 SCH 24: First time filer after incorporation, amalgamation or 
winding-up of a subsidiary into a parent. 


88.1 [Repealed] 


History: S. 88.1 repealed by 1994, c. 21, s. 41, applicable after 1992 ex- 
cept that 


(a) where a corporation elects in accordance with para. 111(4)(a) of 
1994, c. 21 (i.e., elects before December 16, 1994 for new subsec. 
250(5.1) to apply in respect of a continuance before 1993), the repeal 
applies to the corporation from the corporation’s “time of continua- 
tion” (within the meaning assigned by that para.); and 


(b) where a corporation elects in accordance with para. 111(4)(b) of 
1994, c. 21 (i.e., elects before December 16, 1994 for new subsec. 
250(5.1) to not apply), the repeal applies to the corporation only after 
the corporation was granted the articles of continuance or similar con- 
stitutional documents in respect of which the election was made. 


S. 88.1 formerly read: 


88.1 Corporate emigration — Where at any particular time after 
August 28, 1980 a corporation that was incorporated in Canada, 
other than a corporation that was not at any time resident in Canada, 


(a) has been granted articles of continuance, or similar corpo- 
rate constitutional documents, in a jurisdiction outside Canada, 
or 


(b) has become resident. in a jurisdiction outside Canada and 
would, as a consequence thereof, be exempt from tax under this 
Part on income from any source outside Canada derived by it 
after the particular time by virtue of any Act of Parliament or 
anything approved, made or declared to have the force of law 
under any Act of Parliament, 
the following rules apply: 

(c) the corporation’s taxation year that would otherwise have 
included the particular time shall be deemed to have ended im- 
mediately before the particular time and a new taxation year of 
the corporation shall be deemed to have commenced at the par- 
ticular time, 
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(d) the corporation shall be deemed not to bea Canadian corpo- 
ration at the particular time and all subsequent times, 


(e) each property owned by the corporation immediately before 
the particular time shall be deemed to have been disposed of by 
it immediately before that time for proceeds of disposition 
equal to its fair market value at that time and those proceeds 
shall be deemed to have become receivable and to have been 
received by it immediately before that time, 


(f) section 48 does not apply to the corporation for the taxation 
year in which it is deemed by paragraph (e) to have disposed of 
its property, and 


(g) each property deemed by paragraph (e) to have been dis- 
posed of by the corporation shall be deemed to have been reac- 
quired by it immediately after the particular time at a cost equal 
to the proceeds of disposition of the property as determined in 
that paragraph. 


89. (1) Definitions — In this subdivision, 


“Canadian corporation” at any time means a corpora- 
tion that is resident in Canada at that time and was 


(a) incorporated in Canada, or 


(b) resident in Canada throughout the period that be- 
gan on June 18, 1971 and that ends at that time, 


and, for greater certainty, a corporation formed at any 
particular time by the amalgamation or merger of, or by a 
plan of arrangement or other corporate reorganization in 
respect of, 2 or more corporations (otherwise than as a 
result of the acquisition of property of one corporation by 
another corporation, pursuant to the purchase of the pro- 
perty by the other corporation or as a result of the distri- 
bution of the property to the other corporation on the 
winding-up of the corporation) is a Canadian corporation 
because of paragraph (a) only if 


(c) that reorganization took place under the laws of 
Canada or a province, and 


(d) each of those corporations was, immediately 
before the particular time, a Canadian corporation; 


Related Provisions: 134— NRO not a Canadian corporation; 219 — 
Additional tax on corporations (other than Canadian corporations) carry- 
ing on business in Canada; 219.1 — Tax when corporation ceases to be 
Canadian corporation; 248(1)“Canadian corporation” — Definition ap- 
plies to entire Act; 248(1)“corporation” — meaning of “incorporated in 
Canada”; 250 — Resident in Canada. 


History: The definition “Canadian corporation” in subsec. 89(1) substi- 
tuted by 1994, c. 21, subsec. 42(1), applicable June 15, 1994. That defini- 
tion formerly read: 


“Canadian corporation” at any time means a corporation that was 
resident in Canada at that time and was 
(a) incorporated in Canada, or 
(b) resident in Canada throughout the period commencing June 
18, 1971 and ending at that time; 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-291R3: Transfer of property to a corporation under subsection 85(1); 
IT-458R2: Canadian-controlled private corporation. 


“capital dividend account” of a corporation at any par- 
ticular time means the amount, if any, by which the total 
of 

(a) the amount, if any, by which 


(i) the total of all amounts each of which is the 
amount if any, by which 


(A) the amount of the corporation’s capital gain 
from a disposition (other than a disposition that 
is the making of a gift after December 8, 1997 
that is not a gift described in subsection 
110.1(1)) of a property in the period beginning 
at the beginning of its first taxation year (that 
began after the corporation last became a pri- 
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vate corporation and that ended after 1971) and 
ending immediately before the particular time 
(in this definition referred to as “the period”) 


exceeds the total of 


(B) the portion of the capital gain referred to in 
clause (A) that is the corporation’s taxable capi- 
tal gain, and 


(C) the portion of the amount, if any, by which 
the amount determined under clause (A) ex- 
ceeds the amount determined under clause (B) 
from the disposition by it of a property that can 
reasonably be regarded as having accrued while 
the property, or a property for which it was 
substituted, 


(1) except in the case of a disposition of a 
designated property, was a property of a cor- 
poration (other than a private corporation, an 
investment corporation, a mortgage invest- 
ment corporation or a mutual fund 
corporation), 


(Il) where, after November 26, 1987, the 
property became a property of a Canadian- 
controlled private corporation (otherwise 
than by reason of a change in the residence 
of one or more shareholders of the corpora- 
tion), was a property of a corporation con- 
trolled directly or indirectly in any manner 
whatever by one or more non-resident per- 
sons, or 


(III) where, after November 26, 1987, the 
property became a property of a private cor- 
poration that was not exempt from tax under 
this Part on its taxable income, was a pro- 
perty of a corporation exempt from tax 
under this Part on its taxable income, 


exceeds 


(ii) the total of all amounts each of which is the 
amount, if any, by which 


(A) the amount of the corporation’s capital loss 
from a disposition (other than a disposition that 
is the making of a gift after December 8, 1997 
that is not a gift described in subsection 
110.1(1)) of a property in that period 


exceeds the total of 


(B) the part of the capital loss referred to in 
clause (A) that is the corporation’s allowable 
capital loss, and 


(C) the portion of the amount, if any, by which 
the amount determined under clause (A) ex- 
ceeds the amount determined under clause (B) 
from the disposition by it of a property that can 
reasonably be regarded as having accrued while 
the property, or a property for which it was 
substituted, 


(1) except in the case of a disposition of a 
designated property, was a property of a cor- 
poration (other than a private corporation, an 
investment corporation, a mortgage invest- 
ment corporation or a mutual fund 
corporation), 


(Il) where, after November 26, 1987, the 
property became a property of a Canadian- 
controlled private corporation (otherwise 
than by reason of a change in the residence 
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of one or more shareholders of the corpora- 
tion), was a property of a corporation con- 
trolled directly or indirectly in any manner 
whatever by one or more non-resident per- 
sons, or 


(II) where, after November 26, 1987, the 
property became a property of a private cor- 
poration that was not exempt from tax under 
this Part on its taxable income, was a pro- 
perty of a corporation exempt from tax 
under this Part on its taxable income, 


(b) all amounts each of which is an amount in respect 
of a dividend received by the corporation on a share of 
the capital stock of another corporation in the period, 
which amount was, by virtue of subsection 83(2), not 
included in computing the income of the corporation, 


(c) the total of all amounts each of which is an amount 
required to have been included under this paragraph as 
it read in its application to a taxation year that ended 
before February 28, 2000, 


(c.1) the amount, if any, by which 


(1) '/ of the total of all amounts each of which is an 
amount required by paragraph 14(1)(b) to be in- 
cluded in computing the corporation’s income in 
respect of a business carried on by the corporation 
for a taxation year that is included in the period and 
that ended after February 27, 2000 and before Oc- ° 
tober 18, 2000, 


exceeds 


(11) where the corporation has deducted an amount 
under subsection 20(4.2) in respect of a debt estab- 
lished by it to have become a bad debt in a taxation 
year that is included in the period and that ended 
after February 27, 2000 and before October 18, 
2000, or has an allowable capital loss for such a 
year because of the application of subsection 
20(4.3), the amount determined by the formula 


V+W 
where 


V is '/ of the value determined for A under sub- 
section 20(4.2) in respect of the corporation for 
the last such taxation year that ended in the pe- 
riod, and 


W is '/3 of the value determined for B under sub- 
section 20(4.2) in respect of the corporation for 
the last such taxation year that ended in the pe- 
riod, and 


(i11) in any other case, nil, 
(c.2) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount required by paragraph 14(1)(b) to be in- 
cluded in computing the corporation’s income in 
respect of a business carried on by the corporation 
for a taxation year that is included in the period and 
that ends after October 17, 2000, 


exceeds 


(11) where the corporation has deducted an amount 
under subsection 20(4.2) in respect of a debt estab- 
lished by it to have become a bad debt in a taxation 
year that is included in the period and that ends af- 
ter October 17, 2000, or has an allowable capital 
loss for such a year because of the application of 
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subsection 20(4.3), the amount determined by the 
formula 


X+Y 
where 


X is the value determined for A under subsection 
20(4.2) in respect of the corporation for the last 
such taxation year that ended in the period, and 


Y is '4 of the value determined for B under sub- 
section 20(4.2) in respect of the corporation for 
the last such taxation year that ended in the pe- 
riod, and 


(111) in any other case, nil, 
(d) the amount, if any, by which the total of 


(i) all amounts each of which is the proceeds of a 

life insurance policy of which the corporation was 

a beneficiary on or before June 28, 1982 received 

by the corporation in the period and after 1971 in 
~ consequence of the death of any person, and 


(i1) all amounts each of which is the proceeds of a 
life insurance policy of which the corporation was 
not a beneficiary on or before June 28, 1982 re- 
ceived by the corporation in the period and after 
May 23, 1985 in consequence of the death of any 
person 


exceeds the total of all amounts each of which is the 
adjusted cost basis (within the meaning assigned by 
subsection 148(9)) of a policy referred to in subpara- 
graph (i) or (11) to the corporation immediately before 
that person’s death, 


(e) the amount of the corporation’s life insurance capi- 
tal dividend account immediately before May 24, 
1985, 


(f) all amounts each of which is an amount in respect 
of a distribution made in the period by a trust to the 
corporation in respect of capital gains of the trust 
equal to the lesser of 


(i) the amount, if any, by which 
(A) the amount of the distribution, 
exceeds 


(B) the amount designated under subsection 
104(21) by the trust (other than a designation to 
which subsection 104(21.4) applies) in respect 
of the net taxable capital gains of the trust at- 
tributable to those capital gains, and 


(ii) the amount determined by the formula 


AXB 
where 


A is the fraction or whole number determined 
when | is subtracted from the reciprocal of the 
fraction under paragraph 38(a) applicable to the 
trust for the year, and 


Bis the amount referred to in clause (i)(B), and 


(g) all amounts each of which is an amount in respect 
of a distribution made by a trust to the corporation in 
the period in respect of a dividend (other than a taxa- 
ble dividend) paid on a share of the capital stock of 
another corporation resident in Canada to the trust dur- 
ing a taxation year of the trust throughout which the 
trust was resident in Canada equal to the lesser of 


(i) the amount of the distribution, and 
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(11) the amount designated under subsection 
104(20) by the trust in respect of the corporation in 
respect of that dividend, 


exceeds the total of all capital dividends that became pay- 
able by the corporation after the commencement of the 
period and before the particular time; 


Related Provisions: 83(2) — Election to pay capital dividend out of 
capital dividend account; 83(2.3) — Life insurance proceeds included 
under 89(1)“capital dividend account’(d); 87(2)(z.1) — Amalgama- 
tions —rules applicable — capital dividend account; 88(2)(a) — Wind- 
ing-up of a Canadian corporation; 89(1.1) — Capital dividend account 
where control acquired; 89(1.2) — Capital dividend account where corpo- 
ration ceases to be exempt; 89(2)— Where corporation is beneficiary; 
94.2(19) — Determination of CDA where foreign investment entity mark- 
to-market rules apply; 104(20) — Flow-through of capital dividend 
through trust; 131(11)(e) — Rules re prescribed labour-sponsored venture 
capital corporations; 141.1 — Insurance corporation deemed not to be pri- 
vate corporation; 248(5) — Substituted property; 248(8) — Occurrences 
as a consequence of death; 256(5.1), (6.2) — Controlled directly or indi- 
rectly — control in fact. 


History: Cl. (a)(i)(A) of the definition “capital dividend account” in sub- 
sec. 89(1) amended by 2001, c. 17, subsec. 67(1) to add a missing paren- 
thesis and the words “(in this definition referred to as “the period’’)”, ap- 
plicable to dispositions made after December 8, 1997, other than a 
disposition made under a written agreement made before December 9, 
1997. 


Para. (c) of the definition amended and paras. (c.1) and (c.2) added by the 
said c. 17, subsec. 67(2), applicable in respect of taxation years that end 
after February 27, 2000. Para. (c) formerly read: 


(c) all amounts each of which is an amount in respect of a business 
carried on by the corporation at any time in the period, equal to the 
amount, if any, by which the total of 


(1) where the period commenced before the corporation’s ad- 
justment time, the amount, if any, by which 


(A) the total of the amounts in respect of the business re- 
quired to be included in the calculation of the corporation’s 
cumulative eligible capital by reason of the description of E 
in the definition “cumulative eligible capital” in subsection 
14(5) with respect to that portion of the period preceding its 
adjustment time 


exceeds the total of 


(B) the cumulative eligible capital of the corporation in re- 
spect of the business at the commencement of the period, 
and 


(C) '/» of the total of the eligible capital expenditures in re- 
spect of the business that were made or incurred by the cor- 
poration during that portion of the period preceding its ad- 
justment time, 


(11) 3 of the total of the amounts in respect of the business re- 
quired to be included in the calculation of the corporation’s cu- 
mulative eligible capital by reason of the description of E in the 
definition “cumulative eligible capital” in subsection 14(5) with 
respect to that portion of the period following its adjustment 
time, and 


(iii) '/ of all amounts received in the period that were required 
to be included in the corporation’s income by reason of para- 
graph 12(1)(.1) 

exceeds the total of 


(iv) where the period commenced after the corporation’s adjust- 
ment time, '/3 of its cumulative eligible capital in respect of the 
business at the commencement of the period, 


(v) '/4 of the total of the eligible capital expenditures in respect 
of the business made or incurred by the corporation with respect 
to that portion of the period after its adjustment time, 


(vi) where the period commenced before the corporation’s ad- 
justment time, '/ of the amount, if any, by which the total of the 
amounts determined in respect of the corporation under clauses 
(i)(B) and (C) exceeds the amount determined in respect of the 
corporation under clause (i)(A), and 


(vii) 3 of all amounts deducted by the corporation under sub- 
section 20(4.2) in respect of debts established by it to have be- 
come bad debts during the period, 
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Paras. (f) and (g) of the definition added by the said c. 17, subsec. 67(3), 
applicable to elections in respect of capital dividends that become payable 
after 1997. 

Cls. (a)(i)(A) and (a)(i1)(A) of the definition “capital dividend account” in 
subsec. 89(1) amended by 1998, c. 19, subsecs. 17(1) and (2), applicable 
to dispositions made after December 8, 1997, other than a disposition 
made under a written agreement made before December 9, 1997. The cls. 
formerly read: 


(A) the amount of a capital gain of the corporation realized in the 
period commencing on the first day of the first taxation year com- 
mencing after the time the corporation last became a private corpo- 
ration and ending after 1971, and ending immediately before the 
particular time 


(A) the amount of a capital loss of the corporation realized in that 

period 
That portion of cl. (a)(i)(c) and of (a)(ii)(C) preceding subcl. (II) of each in 
the definition “capital dividend account” in subsec. 89(1) amended by 
1994, c. 7, Sch. II (1991, c. 49), subsecs. 67(1), (2), to substitute “the dis- 
position by it of a property” for “the disposition by it of a property, other 
than a designated property” in that portion preceding subcl. (1), and to add 
“except in the case of a disposition of a designated property” in subcl. (1), 
applicable to taxation years ending after November 26, 1987. 


Selected Cases [89(1)“capital dividend account”’]: CS/ 
Development Corp. v. R., [1999] 3 C.T.C. 2421 (TCC) (Partnership has no 
capital dividend account); Tipster Investments Ltd. v. R., [1998] 2 C.T.C. 
3005 (TCC) (Business investment loss included in definition ‘of capital 
loss). : 

I.T. Application Rules: 32.1(4) (where dividend paid or payable before 
May 7, 1974). 

Interpretation Bulletins: IT-66R6: Capital dividends IT-123R4: Dispo- 
sition of eligible capital property; IT-123R6: Transactions involving eligi- 
ble capital property; IT-149R4: Winding-up dividend; IT-430R3: Life in- 
surance proceeds received by a private corporation or a partnership as a 
consequence of death; IT-484R2: Business investment losses. 


1.T. Technical News: No. 9 (life insurance policy used as security for 
indebtedness); No. 25 (Silicon Graphics case — dispersed control is not 
control). 


Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


“designated property” means 


(a) any property of a private corporation that last be- 
came a private corporation before November 13, 1981 
and that was acquired by it 


(i) before November 13, 1981, or 


(11) after November 12, 1981 pursuant to an agree- 
ment in writing entered into on or before that date, 


(b) any property of a private corporation that was ac- 
quired by it from another private corporation with 
whom the private corporation was not dealing at arm’s 
length (otherwise than by virtue of a right referred to 
in paragraph 251(5)(b)) at the time the property was 
acquired, where the property was a designated pro- 
perty of the other private corporation, 


(c) a share acquired by a private corporation in a trans- 
action to which section 51, subsection 85(1) or section 
85.1, 86.or 87 applied in exchange for another share 
that was a designated property of the corporation, or 


(d) a replacement property (within the meaning as- 
signed by section 44) for a designated property dis- 
posed of by virtue of an event referred to in paragraph 
(b), (c) or (d) of the definition “proceeds of disposi- 
tion” in section 54; 
Related Provisions: 89(1)‘capital dividend account’(a)(i)(C)(D), 
89(1)“capital dividend account’’(a)(ii)(C)() — Application to capital divi- 
dend account; 129(4.3) — Application of definition to s. 129. 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-243R4: Divi- 
dend refund to private corporations. 


Income Tax Act, Part I, Division B 


“life insurance capital dividend account [para. 
89(1)(b.2)]’”? — [Repealed under former Act] 


“paid-up capital” at any particular time means, 


(a) in respect of a share of any class of the capital 
stock of a corporation, an amount equal to the paid-up 
capital at that time, in respect of the class of shares of 
the capital stock of the corporation to which that share 
belongs, divided by the number of issued shares of 
that class outstanding at that time, 


(b) in respect of a class of shares of the capital stock of 
a corporation, 


(i) where the particular time is before May 7, 1974, 
an amount equal to the paid-up capital in respect of 
that class of shares at the particular time, computed 
without reference to the provisions of this Act, 


(ii) where the particular time is after May 6, 1974, 
and before April 1, 1977, an amount equal to the 
paid-up capital in respect of that class of shares at 
the particular time, computed in accordance with 
the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, as it read on March 31, 
1977, and 


(111) where the particular time is after March 31, 
1977, an amount equal to the paid-up capital in re- 
spect of that class of shares at the particular time, 
computed without reference to the provisions of | 
this Act.except subsections 51(3) and 66.3(2) and 
(4), sections 84.1 and 84.2, subsections 85(2.1), 
85.1(2.1), 86(2.1), 87(3) and (9), 128.1(2).and (3), 
138(11.7), 139.1(6) and (7), 192(4.1) and 194(4.1) 
and section 212.1, 


except that, where. the corporation is a cooperative 
corporation (within the meaning assigned by subsec- 
tion 136(2)) or a credit union and the statute by or 
under which it was incorporated does not provide for 
paid-up capital in respect of a class of shares, the paid- 
up capital in respect of that class of shares at the par- 
ticular time, computed without reference to the provi- 
sions of this Act, shall be deemed to be the amount, if 
any, by which 


(iv) the total of the amounts received by the corpo- 
ration in respect of shares of that class issued and 
outstanding at that time 


exceeds 


(v) the total of all. amounts each of which is an 
amount or part thereof described in subparagraph 
(iv) repaid by the corporation to persons who held 
any of the issued shares of that class before that 
time, and 


(c) in respect of all the shares of the capital stock of a 
corporation, an amount equal to the total of all 
amounts each of which is an amount equal to the paid- 
up capital in respect of any class of shares of the capi- 
tal stock of the corporation at the particular time; 


Related Provisions: 51(3)—Exchange of convertible property; 
66.3(2) — Exploration and development shares — deductions from PUC; 
66.3(4) — PUC of flow-through share; 84.1 — Grind of PUC on non- 
arm’s length sales of shares; 84.2 — Computation of PUC in respect of 
particular class of shares; 85(2.1) — Transfer of property to corporation 
by shareholders — computation of PUC; 85.1(2.1) — Share for share ex- 
change — computation of PUC; 86(2.1) — Internal reorganization; 87(3), 
(3.1) — Amalgamation — computation of PUC; 87(9)(b) — PUC follow- 
ing triangular amalgamation; 128.1(2), (3) — Corporation becoming resi- 
dent in Canada; 138(11.7) — Insurance corporations — computation of 
PUC; 139.1(6), (7) — PUC after demutualization of insurer; 192(4.1), 
194(4.1) — Computing PUC after SPTC or SRTC designation; 212.1 — 
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Non-arm’s length sale of shares by non-resident; 248(1)“paid-up capi- 
tal” — Definition applies to entire Act; 248(6) — Series of shares. 
History: Subpara. (b)(iii) of the definition “paid-up capital” amended by 
2000, c. 19, s. 14, applicable after December 15, 1998. The subpara. for- 
merly read: 


(111) where the particular time is after March 31, 1977, an amount 

equal to the paid-up capital in respect of that class of shares at the 

particular time, computed without reference to the provisions of this 

Act except subsections 51(3) and 66.3(2) and (4), sections 84.1 and 

84.2, subsections 85(2.1), 85.1(2.1), 86(2.1), 87(3) and (9), 128.1(2) 

and (3), 138(11.7), 192(4.1) and 194(4.1) and section 212.1, 
Subpara. (b)(ii1) of the definition “paid-up capital” in subsec. 89(1) substi- 
tuted by 1994, c. 21, subsec. 42(2), applicable to determinations of paid-up 
capital after August 1992, except that, in applying the subpara. before 
1993, it shall be read without reference to “128.1(2) and (3)”. That sub- 
para. formerly read: 


(111) where the particular time is after March 31, 1977, an amount 
equal to the paid-up capital in respect of that class of shares at the 
particular time, computed without reference to the provisions of this 
Act except subsections 66.3(2) and (4), sections 84.1 and 84.2, sub- 
sections 85(2.1), 85.1(2.1), 87(3) and (9), 138(11.7), 192(4.1) and 
194(4.1) and section 212.1, 

That portion of para. (b) of “paid-up capital” following subpara. (iii) ad- 

ded by 1994, c. 7, Sch. II (1991, c. 49), subsec. 67(3), applicable after 

1988. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-463R2: Paid-up 
capital; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests 
in capital properties through rollovers and winding-up (“butterfly”); ATR- 
28: Redemption of capital stock of family farm corporation; ATR-35: Par- 
titioning of assets to get specific ownership — “butterfly”; ATR-54: Re- 
duction of paid-up capital. 


‘paid-up capital deficiency [para. 89(1)(d)]’ and 
“paid-up capital limit [para. 89(1)(e)]’ — [Repealed 
under former Act] 


“private corporation” at any particular time means a 
corporation that, at the particular time, is resident in Can- 
ada, is not a public corporation and is not controlled by 
one or more public corporations (other than prescribed 
venture capital corporations) or prescribed federal Crown 
corporations or by any combination thereof and, for 
greater certainty, for the purposes of determining at any 
particular time when a corporation last became a private 
corporation, 


(a) a corporation that was a private corporation at the 
commencement of its 1972 taxation year and thereaf- 
ter without interruption until the particular time shall 
be deemed to have last become a private corporation 
at the end of its 1971 taxation year, and 


(b) a corporation incorporated after 1971 that was a 
private corporation at the time of its incorporation and 
thereafter without interruption until the particular time 
shall be deemed to have last become a private corpora- 
tion immediately before the time of its incorporation; 


Related Provisions: 27(2)— Crown corporations; 134—-NRO 
deemed not private corporation; 136(1)— Cooperative corporation not 
private corporation; 137(7)— Credit union not private corporation; 
137.1(6) — Deposit insurance corporation not private corporation; 
141.1 — Insurance corporation not private corporation for certain pur- 
poses; 186(5) — Subject corporation deemed private corporation for cer- 
tain purposes; 227(16) — Municipal or provincial corporation deemed not 
private corporation for Part IV tax; 248(1)“private corporation” — Defini- 
tion applies to entire Act; 250 — Resident in Canada; 256(6), (6.1) — 
Meaning of “controlled”. 

History: That portion of the definition “private corporation” preceding 
para. (a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 67(4), 
applicable after July 13, 1990. That portion formerly read: 


“private corporation” at any particular time means a corporation 
that, at the particular time, was resident in Canada, was not a public 
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corporation, and was not controlled by one or more public corpora- 
tions and for greater certainty for the purposes of determining, at 
any particular time, when a corporation last became a private 
corporation, 


Regulations: 6700 (prescribed venture capital corporation); 7100. (pre- 
scribed federal Crown corporation; intended to apply to 89(1), but has not 
been amended to do so). 


I.T. Application Rules: 50(1) (status of corporation in 1972 taxation 
year). 


Interpretation Bulletins: [T-243R4: Dividend refund to private corpo- 
rations; IT-391R: Status of corporations; IT-458R2: Canadian-controlled 
private corporation. 


I.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). 


“public corporation” at any particular time means 


(a) a corporation that is resident in Canada at the par- 
ticular time if at that time a class of shares of the capi- 
tal stock of the corporation is listed on a prescribed 
stock exchange in Canada, 


(b) a corporation (other than a prescribed labour-spon- 
sored venture capital corporation) that is resident in 
Canada at the particular time if at any time after June 
18, 1971 and 


(i) before the particular time, it elected in pre- 
scribed manner to be a public corporation, and at 
the time of the election it complied with prescribed 
conditions relating to the number of its sharehold- 
ers, the dispersal of ownership of its shares and the 
public trading of its shares, or 


(11) before the day that is 30 days before the day 
that includes the particular time it was, by notice in 
writing to the corporation, designated by the Min- 
ister to be a public corporation and at the time it 
was so designated it complied with the conditions 
referred to in subparagraph (1), 


unless, after the election or designation, as the case 
may be, was made and before the particular time, it 
ceased to be a public corporation because of an elec- 
tion or designation under paragraph (c), or 


(c) a corporation (other than a prescribed labour-spon- 
sored venture capital corporation) that is resident in 
Canada at the particular time if, at any time after June 
18, 1971 and before the particular time it was a public 
corporation, unless after the time it last became a pub- 
lic corporation and 


(i) before the particular time, it elected in pre- 
scribed manner not to be a public corporation, and 
at the time it so elected it complied with prescribed 
conditions relating to the number of its sharehold- 
ers, the dispersal of ownership of its shares and the 
public trading of its shares, or 


(ii) before the day that is 30 days before the day 
that includes the particular time, it was, by notice 
in writing to the corporation, designated by the 
Minister not to be a public corporation and at the 
time it was so designated it complied with the con- 
ditions referred to in subparagraph (i), 


and where a corporation has, on or before its filing-due 
date for its first taxation year, become a public corpora- 
tion, it is, 1f it so elects in its return of income for the 
year, deemed to have been a public corporation from the 
beginning of the year until the time when it so became a 
public corporation; 

Related Provisions: 13(27)(f) — Restriction on deduction before avail- 
able for use; 87(2)(ii) — Amalgamations — public corporation; 
130.1(5) — Mortgage investment corporation deemed to be public corpo- 
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ration; 141(2) — Life insurance corporation deemed to be public corpora- 
tion; 141(3) — Life insurance holding corporation deemed to be public 
corporation; 248(1)public corporation” — Definition applies to entire 
Act; 250 — Resident in Canada. 


History: The definition “public corporation” in subsec. 89(1) amended by 
1998, c. 19, subsec. 17(3), applicable to 1995 et seq. The definition for- 
merly read: 


“public corporation” at any particular time means a corporation that 
was resident in Canada at the particular time, if 


(a) at the particular time, a class or classes of shares of the capi- 
tal stock of the corporation were listed on a prescribed stock 
exchange in Canada, 


(b) at any time after June 18, 1971 and 


(1) before the particular time, it elected in prescribed man- 
ner to be a public corporation, and at the time of the elec- 
tion it complied with prescribed conditions relating to the 
number of its shareholders, dispersal of ownership of its 
shares, public trading of its shares and size of the corpora- 
tion, or 


(ii) before a day 30 days before the particular time, it was, 
by notice in writing to the corporation, designated by the 
Minister to be a public corporation, and at the time it was 
so designated it complied with the conditions referred to in 
subparagraph (1), 


unless subsequent to the election or designation, as the case 
may be, and before the particular time, it ceased to be a public 
corporation by virtue of paragraph (c), or 


(c) at any time after June 18, 1971 and before the particular 
time, it was a public corporation, unless after the time it last 
became a public corporation and 


(1) before the particular time, it elected in prescribed man- 
ner not to be a public corporation, and at the time it so 
elected it complied with prescribed conditions relating to 
the number of its shareholders, dispersal of ownership of its 
shares and public trading of its shares, or 


(ii) before a day 30 days before the particular time, it was, 
by notice in writing to the corporation, designated by the 
Minister not to be a public corporation, and at the time it 
was so designated it complied with the conditions referred 
to in subparagraph (1), 


in which case it shall be deemed thereupon to have ceased to be 
a public corporation, 


except that where a corporation’s first taxation year ended after 
1971 and the corporation has, after 1971 and on or before the day 
on or before which it was required by section 150 to file its return of 
income for that year, become a public corporation, it shall, if it so 
elected in that return, be deemed to have been a public corporation 
from the commencement of that year until the day on which it so 
became a public corporation; 


Regulations: 3200 (prescribed stock exchange); 4800, 4803 (prescribed 
conditions); 6701 (prescribed labour-sponsored venture capital 
corporation). 


1.T. Application Rules: 50 (status of corporation in 1972 taxation year). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-176R2: Taxable Canadian property — interests in and options on real 
property and shares; IT-391R: Status of corporations; IT-458R2: Cana- 
dian-controlled private corporation. 


Forms: T2067: Election not to be a public corporation; T2073: Election 
to be a public corporation. 


“tax equity [para. 89(1)(h)]’? — 
Act] 


[Repealed under former 


“taxable Canadian corporation” means a corporation 
that, at the time the expression is relevant, 


(a) was a Canadian corporation, and 


(b) was not, by virtue of a statutory provision, exempt 
from tax under this Part; 


Income Tax Act, Part I, Division B 


Proposed Amendment — 89(1)“taxable 
Canadian corporation”(b) — 


(b) was not, by reason of a statutory provision other 
than paragraph 149(1)(t), exempt from tax under this 
Part; 
Application: The February 27, 2004 draft es pen subsec. ae 
will amend para. (b) of the definition ‘ ‘taxable Canadian corporation” i 
subsec. 89(1) to read as AONE applicable in Teanee: of taxation ‘yeas 
that end after 1999. 


Technical Notes (December 20, 2002): Paragraph (b) of 
the definition “taxable Canadian corporation” in subsection 
89(1) is amended to clarify that a farming or fishing insurer to 
which paragraph a) one is a Laat Canadian 
corporation. | 


Letter from Dept. of Finance, February 2 21, 2000: 
Dear [xxx] 


Thank you for your letter of Neverbies 8, 1999 eens sec- 
tion 87 of the Income Tax Act (the “Act”) and the treatment 
accorded thereunder to insurance corporations earning pre- 
mium income in respect of the insurance of oa: used i in 
farming or fishing. LL 
In your letter you express concern that an } aeiolanaas of ne 


surers of farmers and fishermen partially, or totally, exempt 
from tax under paragraph 149(1)(t) of the Act could trigger sig- 


nificant tax consequences. You ask that I consider amending — 


the Act so that insurers of farmers and fishermen can, on amal- 
gamation, benefit from the tax rollover provisions coprinee | in. 
section 87. 


There does not appear to be a pale reason. foil not cogiaivinel 
subsection 87(1) of the Act to apply to an amalgamation of two” 
or more farmers’ and fishermen’s insurers described in para- — 
graph 149(1)(t) of the Act. Consequently, I am prepared to sup- 
port an amendment to the Act to provide that subsection aD). 
of the Act apply to amalgamations of insurers exempt, or par- 
tially exempt, from tax under paragraph ee occurring af 
ter 1999. 


Thank you for your helpful advice on this matter. 


Sincerely, 
The ao oueble Paul Martin; P. oe M, Pe 
_ Minister of Finance . 


Related Provisions: 134 —— NRO deemed not taxable Canadian corpo- 
ration; 149 — Statutory provisions exempting taxpayers from tax under 
this Part; 248(1)“taxable Canadian corporation” — Definition applies to 
entire Act. 


Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


“taxable dividend” means a dividend other than 


(a) a dividend in respect of which the corporation pay- 
ing the dividend has elected in accordance with sub- 
section 83(1) as it read prior to 1979 or in accordance 
with subsection 83(2), and 


(b) a qualifying dividend paid by a public corporation 
to shareholders of a prescribed class of tax-deferred 
preferred shares of the corporation within the meaning 
of subsection 83(1). 


Related Provisions: 15.1(1) — Small business development bond inter- 
est deemed taxable dividend; 15.2(1)— Small business bond interest 
deemed taxable dividend; 82(1)— Inclusion of taxable dividend in in- 
come; 88(2) — Winding-up of a Canadian corporation; 129(1.2) — Divi- 
dends paid to create dividend refund deemed not to be taxable dividends 
for purposes of s. 129; 129(7) — Capital gains dividend is not a taxable 
dividend for purposes of dividend refund (s. 129); 142.7(10)(a) — Branch- 
establishment dividend to foreign entrant bank deemed not to be taxable 
dividend; 248(1)‘taxable dividend” — Definition applies to entire Act; 
260(5) — Deemed taxable dividend on securities lending arrangement. 


Regulations: 2107 (tax-deferred preferred series). 
Interpretation Bulletins: IT-52R4: Income bonds and income deben- 


| tures (archived); IT-67R3: Taxable dividends from corporations resident 
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in Canada; IT-146R4: Shares entitling shareholders to choose taxable or 
capital dividends. 


“tax-paid undistributed surplus on hand _[para. 
89(1)(k)]’’ — [Repealed under former Act] 


“1971 capital surplus on hand [para. 89(1)(1)]’’ — [Re- 
pealed under former Act] 


(1.01) Application of subsec. 138(12) — The defini- 
tions in subsection 138(12) apply to this section. 


Origin of subsec. 89(1.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words to subsec. 138(12)). 


(1.1) Capital dividend account where control ac- 
quired — Where at any particular time after March 31, 
1977 a corporation that was, at a previous time, a private 
corporation controlled directly or indirectly in any man- 
ner whatever by one or more non-resident persons. be- 
comes a Canadian-controlled private corporation (other- 
wise than by reason of a change in the residence of one or 
more.of its shareholders), in computing the corporation’s 
capital dividend account at and after the particular time 
there shall be deducted the amount of the corporation’s 
capital dividend account immediately before the particu- 
lar time. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indi- 
rectly — control in fact; 256(7) — Where control deemed not acquired. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(1.2) Capital dividend account of tax-exempt cor- 
poration — Where at any particular time after Novem- 
ber 26, 1987 a corporation ceases to be exempt from tax 
under this Part on its taxable income, in computing the 
corporation’s capital dividend account at and after the 
particular time there shall be deducted the amount of the 
corporation’s capital dividend account (computed without 
reference to this subsection) immediately after the partic- 
ular time. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(2) Where corporation is beneficiary — For the pur- 
poses of this section, 


(a) where a corporation was a beneficiary under a life 
insurance policy on June 28, 1982, it shall be deemed 
not to have been a beneficiary under such a policy on 
or before June 28, 1982 where at any time after De- 
cember I, 1982 a prescribed premium has been paid 
under the policy or there has been a prescribed in- 
crease in any benefit on death under the policy; and 


(b) where a corporation becomes a beneficiary under a 
life insurance policy by virtue of an amalgamation or a 
winding-up to which subsection 87(1) or 88(1) ap- 
plies, it shall be deemed to have been a beneficiary 
under the policy throughout the period during which 
its predecessor or subsidiary, as the case may be, was 
a beneficiary under the policy. 


Regulations: 309 (prescribed increase, prescribed premium). 


(3) Simultaneous dividends — Where a dividend be- 
comes payable at the same time on more than one class of 
shares of the capital stock of a corporation, for the pur- 
poses of sections 83, 84 and 88, the dividend on any such 
class of shares shall be deemed to become payable at a 
different time than the dividend on the other class or clas- 
ses of shares and to become payable in the order 
designated 


(a) by the corporation on or before the day on or 
before which its return of income for its taxation year 


S. 91(1) 


in which such dividends become payable is required to 
be filed; or 


(b) in any other case, by the Minister. 


(4)-(6) [Repealed under former Act] 


Definitions [s. 89]: “adjustment time” — 14(5), 248(1); “allowable cap- 
ital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length” — 251(1); 
“business” — 248(1); “Canada” — 255; “Canadian-controlled private cor- 
poration” — 125(7), 248(1); “Canadian corporation” — 89(1), 248(1); 
“capital dividend” — 83(2), 248(1); “capital gain’ — 39(1)(a), 248(1); 
“capital loss” — 39(1)(b), 248(1); “capital property” —54, 248(1); 
“class”, “class of shares” — 248(6); “consequence of the death” — 
248(8); “controlled” — 256(6), (6.1); “controlled directly or indirectly” — 
256(5.1), (6.2); “cooperative corporation” 136(2); “corporation” — 
248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “cumu- 
lative eligible capital” — 14(5), 248(1); “depreciable property” — 13(21), 
248(1); “designated property” — 89(1); “dividend” — 248(1); “eligible 
capital amount” — 14(1), 248(1); “eligible capital expenditure” — 14(5), 
248(1); “foreign affiliate’ — 95(1), 248(1); “incorporated in Canada” — 
248(1)“corporation incorporated in Canada”; “inventory” — 248(1); “in- 
vestment corporation” — 130(3), 248(1); “life insurance corporation” — 
248(1); “life insurance policy” — 138(12), 248(1); “Minister” — 248(1); 
“mortgage investment corporation” — 130.1(6), 248(1); “mutual fund cor- 
poration” — 131(8), 248(1); “non-resident” — 248(1); “paid-up  capi- 
tal” — 89(1), 248(1); “payable” — 84(7); “person”, “prescribed” — 
248(1); “prescribed labour-sponsored venture capital corporation” — Reg. 
6701; “prescribed stock exchange in Canada” — Reg. 3200; “prescribed 
venture capital corporation” — Reg. 6700; “private corporation” — 89(1), 
248(1); “property” — 248(1); “province” — Interpretation Act 35(1); 
“public corporation” — 89(1), 248(1); “resident in Canada” — 
94(3)(a)(vii), 250; “share”, “shareholder” — 248(1); “substituted pro- 
perty” — 248(5); “taxable capital gain” — 38(a), (a.1), 248(1); “taxable 
dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1). 


Regulations [s. 89]: 3200 (prescribed stock exchange). 


89.1 [Repealed under former Act] 


Subdivision i— Shareholders of 
Corporations Not Resident in 
Canada 


90. Dividends received from non-resident corpo- 
ration — In computing the income for a taxation year of 
a taxpayer resident in Canada, there shall be included any 
amounts received by the taxpayer in the year as, on ac- 
count or in lieu of payment of, or in satisfaction of, divi- 
dends on a share owned by the taxpayer of the capital 
stock of a corporation not resident in Canada. 

Related Provisions: 82(1) — Dividends received from corporation resi- 
dent in Canada; 113(1) — Deduction for dividend received from foreign 
affiliate; 139.1(4)(f), (g) — Deemed dividend on demutualization of insur- 
ance corporation; 139.2 — Deemed dividend on distribution by mutual 
holding corporation. 

Definitions [s. 90]: “amount” — 248(1); “Canada” — 255; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “resident 
in Canada” — 94(3)(a)(vii), 250; “share” — 248(1); “taxation year” — 
249; “taxpayer” — 248(1). 

Interpretation Bulletins: [T-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. 


91. (1) Amounts to be included in respect of share 
of foreign affiliate — In computing the income for a 
taxation year of a taxpayer resident in Canada, there shall 
be included, in respect of each share owned by the tax- 
payer of the capital stock of a controlled foreign affiliate 
of the taxpayer, as income from the share, the percentage 
of the foreign accrual property income of any controlled 
foreign affiliate of the taxpayer, for each taxation year of 
the affiliate ending in the taxation year of the taxpayer, 
equal to that share’s participating percentage in respect of 
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the affiliate, determined at the end of each such taxation 
year of the affiliate. 


Proposed Amendment — 91(1) 


91. Amounts to be included in respect of share 
of foreign affiliate — (1) In computing the income 
for a taxation year of a taxpayer resident in Canada, 
there shall be included, in respect of each share owned 
by the taxpayer of the capital stock of a controlled for- 
eign affiliate of the taxpayer, as income from the share, 
the percentage of the foreign accrual property income of 
any controlled foreign affiliate of the taxpayer, for each 
taxation year of the affiliate that ends in the taxation 
year of the taxpayer, equal to the amount that would be 
that share’s participating percentage in respect of the af- 
filiate, determined at the end of each such taxation year 
of the affiliate if paragraph (a) of the definition “equity 
percentage” in subsection 95(4) did not take into ac- 
count each share that would be subject to subsection 
94.2(9) in respect of the taxpayer for the year if the tax- 
payer held the share throughout the year. 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 14(1), will amend subsec. 91(1) to read as 
above, applicable to taxation years that begin after 2002. 


Technical Notes: Subsection 91(1) provides that a taxpayer 
that is resident in Canada must include in computing income an 
amount in respect of each share owned by the taxpayer of the 
capital stock of a controlled foreign affiliate of the taxpayer. 


Subsection 91(1) is amended so that it does not result in addi- 
tional income for a taxpayer arising because of the ownership 
by the taxpayer (or by a controlled foreign affiliate of the tax- 
payer) of shares that are participating interests in a “tracking 
entity” to which the imputed income regime under section 94.1 
or the mark-to-market regime under section 94.2 applies by 
reason of the application of subsection 94.2(9). The shares of a 
taxpayet in the capital stock of a corporation that is.a con- 
trolled foreign affiliate of the taxpayer will generally be treated 
as “exempt interests” (as defined in-new subsection 94.1(1)), 
and therefore not subject to the income inclusions under sub- 
sections 94.1(4) or 94.2(4). However, if subsection 94.2(9) ap- 
plies in respect of those shares (in particular, note that para- 
graph 94.2(9)(b) does not exclude the application of subsection 
94,2(9) to an exempt interest that is an interest in a controlled 
foreign affiliate) either of subsections 94.1(4) or 94.2(4) will 
apply generally to require an amount to be included in comput- 
ing the income of the taxpayer. Because of subparagraph 
94.3(2)(b)(i), the accrual regime in section 94.3 will not apply 
in respect of an interest to which subsection 94.2(9) applies. 


For more details on the application of sections 94.1 to 94.4, see 
the commentary on those provisions. 


Related Provisions: 17(1)(b)(iii) — Amount included as FAPI not 
taxed under rule for loan to non-resident; 152(6.1) — Reassessment to ap- 
ply FAPI loss carryback. See also Related Provisions at end of s. 91. 


Interpretation Bulletins: I[T-392: Meaning of the term “share” 
(archived); [T-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada. 

I.T. Application Rules: 35(1) (ITAR 26 does not apply to gains and 
losses of foreign affiliates for FAPI purposes). 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(2) Reserve where foreign exchange restric- 
tion — Where an amount in respect of a share has been 
included in computing the income of a taxpayer for a tax- 
ation year by virtue of subsection (1) or (3) and the Min- 
ister is satisfied that, by reason of the operation of mone- 
tary or exchange restrictions of a country other than 
Canada, the inclusion of the whole amount with no de- 
duction for a reserve in respect thereof would impose un- 
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due hardship on the taxpayer, there may be deducted in 
computing the taxpayer's income for the year such 
amount as a reserve in respect of the amount so included 
as the Minister deems reasonable in the circumstances. 


Related Provisions: 91(3)— Reserve included in income following 
year. 


Interpretation Bulletins: “share” 


(archived). 


IT-392: Meaning of the term 


(3) Reserve for preceding year to be included — 
In computing the income of a taxpayer for a taxation year, 
there shall be included each amount in respect of a share 
that was deducted by virtue of subsection (2) in comput- 
ing the taxpayer’s income for the immediately preceding 
year. 


(4) Amounts deductible in respect of foreign 
taxes — Where, by virtue of subsection (1), an amount 
in respect of a share has been included in computing the 
income of a taxpayer for a taxation year or for any of the 
5 immediately preceding taxation years (in this subsection 
referred to as the “income amount’), there may be de- 
ducted in computing the taxpayer’s income for the year 
the lesser of 


(a) the product obtained when 


(i) the portion of the foreign accrual tax applicable 
to the income amount that was not deductible 
under this subsection in any previous Bie 


is multiplied by 


(ii) the relevant tax factor, and 


Proposed Amendment — 91(4)(a)(ii) _ 


' (ii) the taxpayer’s relevant tax factor for the year, 
and 3 6 HOVE 


Application: The October 30, 2003 Notice of Ways and Means Motion. , 
(NRTs and FIEs), subsec. 14(2), will amend subpara. Reale ss read 
as above, applicable to 2002 et seq. f 


Technical Notes: Subsection 91(4) provides for a deduction — 
in computing the income of a taxpayer resident in Canada. The _ 
deduction is available where the taxpayer has included an 
amount under subsection 91(1) in computing income in respect 
of a share of the capital stock of a controlled foreign affiliate of 
the taxpayer. The deduction is generally determined with refer- 
ence to foreign taxes payable by the affiliate and a “relevant 
tax factor”. The “relevant tax factor” for a resident taxpayer is 
designed to permit a deduction for the resident taxpayer that 
will result in tax relief that is a proxy for a foreign tax credit in 
respect of foreign taxes payable by a epantaous: ne? Lee 
of the resident taxpayer. ° } 


Subsection 91(4) is amended to explicitly link the “relevant tax 
factor” to the resident taxpayer and the taxation year for which — 
the deduction under subsection 91(4) is claimed. For more de- 
tail on the definition “relevant tax factor” in subsection:95(1),.. 
see the commentary on that provision. bs all 


(b) the amount, if any, by which the income amount 
exceeds the total of the amounts in respect of that 
share deductible under this subsection in any of the 5 
immediately preceding taxation years in respect of the 
income amount. 


(5) Amounts deductible in respect of dividends 
received — Where in a taxation year a taxpayer resident 
in Canada has received a dividend on a share of the capi- 
tal stock of a corporation that was at any time a controlled 
foreign affiliate of the taxpayer, there may be deducted, in 
respect of such portion of the dividend as is prescribed to 


| have been paid out of the taxable surplus of the affiliate, 
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in computing the taxpayer’s income for the year, the 
lesser of 


(a) the amount by which that portion of the dividend 
exceeds the amount, if any, deductible in respect 
thereof under paragraph 113(1)(b), and 


(b) the amount, if any, by which 


(i) the total of all amounts required by paragraph 
92(1)(a) to be added in computing the adjusted cost 
base to the taxpayer of the share before the divi- 
dend was so received by the taxpayer 


exceeds 


(11) the total of all amounts required by paragraph 
92(1)(b) to be deducted in computing the adjusted 
cost base to the taxpayer of the share before the 
dividend was so received by the taxpayer. 
Related Provisions: 20(13)— Deduction for dividend; 91(6) — 
Amounts deductible re dividends received; 91(7) — Where share acquired 


by partner from partnership; 94.4(4)(a)(i)(D) — Prevention of double tax- 
ation. See additional Related Provisions at end of s. 91. 


Regulations: 5900(1)(b), 5900(3) (portion of dividend prescribed to be 
paid out of taxable surplus). 


Interpretation Bulletins: I[T-392: Meaning of the term “share” 
(archived). 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(6) dem — Where a share of the capital stock of a for- 
eign affiliate of a taxpayer that is a taxable Canadian cor- 
poration is acquired by the taxpayer from another corpo- 
ration resident in Canada with which the taxpayer is not 
dealing at arm’s length, for the purpose of subsection (5), 
any amount required by section 92 to be added or de- 
ducted, as the case may be, in computing the adjusted cost 
base to the other corporation of the share shall be deemed 
to have been so required to be added or deducted, as the 
case may be, in computing the adjusted cost base to the 
taxpayer of the share. 

Related Provisions: 20(13) — Dividend on share from foreign affiliate 
of taxpayer; 80.1(4)(c) — Assets acquired from foreign affiliate as divi- 
dend in kind or benefit to shareholder; 87(2)(u) — Amalgamations; 
92(1) — ACB of share in foreign affiliate; 94(1)(d) — Application of cer- 
tain provisions to trusts not resident in Canada; 113(1) — Deduction for 
dividend received from foreign affiliate; 233.2—233.5 — Disclosure of for- 
eign property. 

History: Subsec. 91(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 68, 
applicable to 1990 et seq. 

Interpretation Bulletins: IT-392: Meaning of the term “share” 
(archived). 


(7) Shares acquired from a partnership — For the 
purpose of subsection (5), where a taxpayer resident in 
Canada acquires a share of the capital stock of a corpora- 
tion that is immediately after the acquisition a foreign af- 
filiate of the taxpayer from a partnership of which the tax- 
payer, or a corporation resident in Canada with which the 
taxpayer was not dealing at arm’s length at the time the 
share was acquired, was a member (each such person re- 
ferred to in this subsection as the “member’’) at any time 
during any fiscal period of the partnership that began 
before the acquisition, 


(a) that portion of any amount required by subsection 
92(1) to be added to the adjusted cost base to the part- 
nership of the share of the capital stock of the foreign 
affiliate equal to the amount included in the income of 
the member because of subsection 96(1) in respect of 
the amount that was included in the income of the 
partnership because of subsection (1) or (3) in respect 
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of the foreign affiliate and added to that adjusted cost 
base, and 


(b) that portion of any amount required by subsection 
92(1) to be deducted from the adjusted cost base to the 
partnership of the share of the capital stock of the for- 
eign affiliate equal to the amount by which the income 
of the member from the partnership under subsection 
96(1) was reduced because of the amount deducted in 
computing the income of the partnership under sub- 
section (2), (4) or (5) and deducted from that adjusted 
cost base 


is deemed to be an amount required by subsection 92(1) 
to be added or deducted, as the case may be, in computing 
the adjusted cost base to the taxpayer of the share. 


History: Subsec. 91(7) added by 2001, c. 17, s. 68, applicable to shares 
acquired after November 1999. 


Interpretation Bulletins: IT-392: Meaning of the term “share” 
(archived). 


Definitions [s. 91]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “Canada” — 255; “controlled foreign 
affiliate” — 94.1(2)(h), 95(1), 248(1); “corporation” — 248(1), /nterpre- 
tation Act 35(1); “dividend” — 248(1); “fiscal period” — 249.1; “foreign 


accrual. property income” — 95(1), (2), 248(1); “foreign accrual tax’? — 
95(1); “foreign affiliate’ — 94(1)(d), 95(1), 248(1); “Minister” — 248(1); 
“participating percentage” — 95(1); “person” — 248(1); “relevant tax fac- 
tor” — 95(1); “resident in’ Canada” — 94(3)(a)(vii), 250; ‘“‘share’” — 


248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable sur- 
plus” — 113(1)(b)G), Reg. 5907(1); “taxation year” — 95(1) (for foreign 
affiliate only), 249; “taxpayer” — 248(1). 


92. (1) Adjusted cost base of share of foreign affil- 
iate — In computing, at any time in a taxation year, the 
adjusted cost base to a taxpayer resident in Canada of any 
share owned by the taxpayer of the capital stock of a for- 
eign affiliate of the taxpayer, 


(a) there shall be added any amount required to be in- 
cluded in respect of that share by reason of subsection 
91(1) or (3) in computing the taxpayer’s income for 
the year or any preceding taxation year (or that would 
have been so required to be included but for subsec- 
tion 56(4.1) and sections 74.1 to 75 of this Act and 
section 74 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952): and 


(b) there shall be deducted in respect of that share 


(i) any amount deducted by the taxpayer by reason 
of subsection 91(2) or (4), and 


(ii) any dividend received by the taxpayer before 
that time to the extent of the amount deducted by 
the taxpayer in respect thereof by reason of subsec- 
tion 91(5) 


in computing the taxpayer’s income for the year or 
any preceding taxation year (or that would have been 
deductible by the taxpayer but for subsection 56(4.1) 
and sections 74.1 to 75 of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952). 

Related Provisions: 53(1)(d) — ACB — additions; — 53(2)(b) — 

ACB — deductions; 87(2)(u) — Shares of foreign affiliate; 91(6) — 

Amounts deductible re dividends received. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-392: Meaning of the term “share” 

(archived). 


Proposed Addition — 92(1.1)—(1.4) 


(1.1) Where subsection (1.3) applies — Subsection 
(1.3) applies to a holder of a share (referred to in this 
subsection and subsections (1.2) and (1.3) as the “rele- 
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vant share’’) of a foreign affiliate (referred to in this sub- 
section and subsection (1.2) as the “relevant foreign af- 
filiate”) of a particular corporation resident in Canada in 


computing at any time (referred to in this subsection and 
subsections (1.2) and (1.3) as the “computation. lime’) 
the adjusted cost base to the holder of the relevant share, — 
if, at the computation time, there is a ie section 


93 election related to the relevant share. 


Technical Notes: New subsection 92(1.1) piovides th co 


subsection 92(1.3) will apply to the holder of a share of a fe 
eign affiliate of a corporation resident in Canada in computin 


at any time the adjusted cost base of the share if there 1s a __ 


“specified section 93 election” related to the share. Sub 
92(1.1) defines that share as the “relevant share”, and d fine 
such a time as the “computation time”, for the purposes 
sections 92(] 1.2) and ie 3). Also, subsection oe 1) defines thé 


tion, refer to ie commentary Vregdng Dos subse 
99(1.4), 


(1.2) Specified | section 93 election — An 
made by the particular ee resi 


time, a foreign ah oF the pal 


a ‘the hole: was” 


(A) a foreign affilian / c 
SoTerenon 


related to the an comporation, “was a 


member; 


(d) the relevant atinte’ ‘was, at ine stecdietisimney Cx- 
cluded property of the holder (or would have been, at 
the election time, excluded property of the holder if 
the holder had been a foreign a affiliate of ine 6 pana 7 


lar corporation); and 


(e) the relevant share is, at the Abalpueation time, ex- ie 
cluded property of the holder (or would have been, at - 
the computation time, excluded property of the 
holder if the holder had been a foreign affiliate of the — 


particular corporation or of a corporation resident in 
Canada that is related to the particular corporation). 


Technical Notes: New subsection 92(1.2) establishes, for the - 
purposes of subsections 92(1.1) and (1.3), whether an election © 
made under subsection 93(1) or (1.2) by a particular corpora- 


(b) the selena ae affiliate v was, at the se ior 
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tion resident in Canada in respect of a share of a particular for- 
eign affiliate of the particular corporation that is disposed of at _ 
a time before the computation time is, at the computation time, 
a “specified section 93 election” related to the relevant share. 
The time of that MUS ee is referred t to in n subsection 2 . 
as the “election time”. _ 


Ospecitied s sec- 
for the purposes — 


Such an election i is, at tile dompetatien fhe 
tion 93 election” related to the relevant share 


of subs ctions: i a and uy i 


ee ee fon ies Ses i nena new 
subsection 92(1.3) apply. The adjustments are 
described in subsection 92(1.4). 


Under the rules contained i in subsection 92(1 ay the re 
added to, or deducted from, as the case may be, the adju 

cost base to the holder of the relevant share the amount pre- 
scribed in new section 5911 of the Income Tax Regulations in 
respect of the acai section ey ietention alata to Ble ae 
vant share. _ 


Related pidvisione: 06 ' 1) “igeseitions 66 + 92¢ 1 a to spate! 


592 


Subdivision i — Shareholders of Non-Resident Corporations 


Regulations: 5911(1) (amount prescribed for es des SIO) 


(amount prescribed for 92(1.3)(b)). 


(1.4) Applicability of subsection (1 ph The pur 


pps described in this subsection are 


(a) the computation, at any time alter he! educa 


time, of the exempt surplus or deficit, the taxable © 
surplus or deficit, and the underlying foreign tax, of — 
the holder, in respect of the particular corporation 
resident in Canada or in respect of any other person 
that would, at the time after the election time, and if — 
the taxpayer referred to in subparagraphs men) . 


to (vii) were the particular COP SHOR be deserib ed 
by any of those subparagraphs; and — 


(b) the application, at any time sate the election” 


time, of paragraphs 95(2)(c.1) to (e. 6). 


Technical Notes: New subsection 92(1. Ay 
poses for which the adjustments descrmed 1 in 
92(1.3) are applicable. : - 


Those purposes are 


* the computation of the exempt surplus or deft the ta 
ble surplus or deficit, and the underlying foreign | tax, of t 
holder, in respect of the corporation resident in Canada, or 


in respect of any other person referred to in subparagraphs — 
xpayer re- — 
ar corpo- © 


— DH2)Hav) to (vii) on the assumption that the ta 
ferred to in those eee were the P 
ration resident 1 in Canada, and — _. 


* the application of paragraphs 95(2)(c. 1) to as 6), at tany Pine ’ 


after the time of the election. _ 
Coming- into- Force Co ee 


New subsections 92(1. 1) to a 4) ae in oo - oo : 


made under subsection O31) 06.2) 1 in 1 respect ¢ of ou 
that occur after December 20, 2002." 


However, new subsections 921. 1) to ad 4) wi 
respect of elections made under subsection 93(1) or (1. Dit in re- 


spect of a disposition by a vendor of : a share if one of the fol- 


ote, conditions are met: 


see writing made oie the vendor 0 on or before Doser 


20, 2002, 


either 


— a valid econ was made a the apayer, to have new 


paragraphs 95(2)(c.1) to (c. 6) not apply (and to have a 
modified version of the draft paragraphs 93(1.4) to (1.6) 


that were announced on December 20, 2002 apply) to 


dispositions made after December 20, ae and on or 
before February 27, 2004, or 


—none of new paragraphs 88(3)(a), 95(2)(c.2) and 
95(2)(d) to (e.5) applies to the disposition, or _ 


* the disposition occurs after February 27, 2004 and that dis- 
position is required to be made under an agreement in writ- 
ing made by the vendor on or before February 27, 2004, 


and none of paragraphs 88(3)(a), 95(2)(c.2) and 95(2)(d) to 


(e.5) applies to the disposition. 


For information about the aforementioned election and the 
aforementioned modified version of subsections 93(1.4) to 
(1.6), refer to the commentary to new paragraphs 95(2)(c.1) to 
(c.6). 


Application: The February 27, 2004 draft legislation, s. 131, will add 
subsecs. 92(1.1)-(1.4), applicable in respect of elections made under 
subsec. 93(1) or (1.2) in respect of dispositions that occur after Decem- 
ber 20, 2002, except that the new subsecs. do not apply in respect of an 
election made under subsec. 93(1) or (1.2) in respect of a disposition by 
a vendor of a share 


(a) that is required to be made under an agreement in writing made 
by the vendor before December 21, 2002; 


* the disposition occurs on or before Febmuary 27,2 2004 and 
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_ (b) that occurs before February 28, 2004, if a valid election in re- 

spect of the vendor was made under subsec. 133(40) [application of 
amendment to 95(2)(c.1)-(c. 6)] or if none of paras. 88(3)(a), 
95(2)(c. 2) and ie to (e.5) of the Act applies to the disposition; 
or 


(c) dot occurs ae Fepmary 27, 2004 if that disposition i is required 

__ to be made under an agreement in writing made by the vendor 

___ belore February 28, 2004 and if none of paras. 88(3)(a), 95(2)(c.2) 
_ and 95(2)(d) to (€.5) applies to the disposition. 


(2) Deduction in computing adjusted cost base — 
In computing, at any time in a taxation year, 


(a) the adjusted cost base to a corporation resident in 
Canada (in this subsection referred to as an “owner’”) 
of any share of the capital stock of a foreign affiliate 
of the corporation, or 


(b) the adjusted cost base to a foreign affiliate (in this 
subsection referred to as an ““owner’’) of a person resi- 
dent in Canada of any share of the capital stock of an- 
other foreign affiliate of that person, 


there shall be deducted, in respect of any dividend re- 
ceived on the share before that time by the owner of the 
share, an amount equal to the amount, if any, by which 


(c) such portion of the amount of the dividend so re- 
ceived as was deductible by virtue of paragraph 
113(1)(d) from the income of the owner for the year in 
computing the owner’s taxable income for the year or 
as would have been so deductible if the owner had 
been a corporation resident in Canada, 


exceeds 


(d) such portion of any income or profits tax paid by 
the owner to the government of a country other than 
Canada as may reasonably be regarded as having been 
paid in respect of the portion described in paragraph 


(c). 


Related Provisions: 53(2)(b) — ACB — deductions; 91(6) — 
Amounts deductible re dividends received. 
Interpretation Bulletins: IT-392: Meaning of the term “share” 


(archived). 


(3) ldem — In computing, at any time in a taxation year, 
the adjusted cost base to a corporation resident in Canada 
of any share of the capital stock of a foreign affiliate of 
the corporation, there shall be deducted an amount in re- 
spect of any dividend received on the share by the corpo- 
ration before that time equal to such portion of the 
amount so received as was deducted under subsection 
113(2) from the income of the corporation for the year or 
any preceding year in computing its taxable income. 
Related Provisions: 53(2)(b) — ACB — deductions. 


Interpretation Bulletins: IT-392: Meaning of the term 
(archived). 


“share” 


(4) Disposition of a partnership interest — Where a 
corporation resident in Canada or a foreign affiliate of a 
corporation resident in Canada has at any time disposed 
of all or a portion of an interest in a partnership of which 
it was a member, there shall be added, in computing the 
proceeds of disposition of that interest, the amount deter- 
mined by the formula 


(A — B) x (C/D) 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an 
amount. that was deductible under paragraph 
113(1)(d) by the member from its income in com- 
puting its taxable income for any taxation year of 
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the member that began before that time in respect 
of any portion of a dividend received by the part- 
nership, or would have been so deductible if the 
member were a corporation resident in Canada, 


exceeds 


(b) the total of all amounts each of which is the 
portion of any income or profits tax paid by the 
partnership or the member of the partnership to a 
government of a country other than Canada that 
can reasonably be considered as having been paid 
in respect of the member’s share of the dividend 
described in paragraph (a); 


B. is the total of 


(a) the total of all amounts each of which was an 
amount added under this subsection in computing 
the member’s proceeds of a disposition before that 
time of another interest in the partnership, and 


(b) the total of all amounts each of which was an 
amount deemed by subsection (5) to be a gain of 
the member from a disposition before that time of a 
share by the partnership; 


C is the adjusted cost base, immediately before that time, 
of the portion of the member’s interest in the partner- 
ship disposed of by the member at that time; and 


Dis the adjusted cost base, immediately before that time, 
of the member’s interest in the partnership immedi- 
ately before that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 92(4) added by 2001, c. 17, s. 69, applicable to disposi- 
tions that occur after November 1999. 


(5) Deemed gain from the disposition of a 
share — Where a partnership has, at any time in a fiscal 
period of the partnership at the end of which a corporation 
resident in Canada or a foreign affiliate of a corporation 
resident in Canada was a member, disposed of a share of 
the capital stock of a corporation, the amount determined 
under subsection (6) in respect of such a member is 
deemed to be a gain of the member from the disposition 
of the share by the partnership for the member’s taxation 
year in which the fiscal period of the partnership ends. 


History: Subsec. 92(5) added by 2001, c. 17, s. 69, applicable to disposi- 
tions that occur after November 1999. 


(6) Formula — The amount determined for the purposes 
of subsection (5) is the amount determined by the formula 


A-B 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of: which is an 
amount that was deductible under paragraph 
113(1)(d) by the member from its income in com- 
puting its taxable income for a taxation year in re- 
spect of any portion of a dividend received by the 
partnership on the share in a fiscal period of the 
partnership that began before the time referred to in 
subsection (5) and ends in the member’s taxation 
year, or would have been so deductible if the mem- 
ber were a corporation resident in Canada, 


exceeds 


(b) the total of all amounts each of which is the 
portion of any income or profits tax paid by the 
partnership or the member to a government of a 
country other than Canada that can reasonably be 


Income Tax Act, Part I, Division B 


considered as having been paid in respect of the 
member’s share of the dividend described in para- 
graph (a); and 


B. is the total of all amounts each of which is an amount 
that was added under subsection (4) in computing the 
member’s proceeds of a disposition before the time re- 
ferred to in subsection (5) of an interest in the 
partnership. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 92(6) added by 2001, c. 17, s. 69, applicable to disposi- 
tions that occur after November 1999. 


Definitions [s. 92]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “Canada” — 255; “computation time” — 92(1.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “disposition”, “dividend” — 
248(1); “excluded property” — 95(1); “exempt surplus” — 113(1)(a); 
“fiscal period” — 249.1; “foreign affiliate’ — 95(1), 248(1); “person”, 
“prescribed” — 248(1); “related” —251(2)-(6); “relevant foreign affili- 
ate”, “relevant share” — 92(1.1); “resident in Canada” — 94(3)(a)(vii), 
250; “share” — 248(1); “specified section 93 election” — 92(1.2); “taxa-. 
ble income” — 2(2), 248(1); “taxation year” — 95(1) (for foreign affiliate 
only), 249; “taxpayer” — 248(1). 


93. (1) Election re disposition of share in foreign 
affiliate — For the purposes of this Act, where a corpo- 
ration resident in Canada so elects, in prescribed manner 
and within the prescribed time, in respect of any share of 
the capital stock of a foreign affiliate of the corporation 
disposed of by it or by another foreign affiliate of the 
corporation, 


(a) the amount (in this subsection referred to as the 
“elected amount’) designated by the corporation in its 
election not exceeding the proceeds of disposition of 
the share shall be deemed to have been a dividend re- 
ceived on the share from the affiliate by the disposing 
corporation or disposing affiliate, as the case may be, 
immediately before the disposition and not to have 
been proceeds of disposition; and 
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(b) where subsection 40(3) applies to the disposing 
corporation or disposing affiliate, as the case may be, 
in respect of the share, 


(i) the amount deemed by that subsection to be the 
gain of the disposing corporation or disposing affil- 
iate, as the case may be, from the disposition of the 
share shall, except for the purposes of paragraph 
53(1)(a), be deemed to be equal to the amount, if 
any, by which 


(A) the amount deemed by that subsection to be 
the gain from the disposition of the share deter- 
mined without reference to this subparagraph 


exceeds 
(B) the elected amount, and 


(11) for the purposes of determining the exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit 
and underlying foreign tax of the affiliate in respect 
of the corporation resident in Canada (within the 

_meanings assigned by Part LIX of the Income Tax 
Regulations), the affiliate is deemed to have re- 
deemed at the time of disposition shares of a class 
of its capital stock. 


Related Provisions: 40(3) — Deemed gain where amounts to be de- 
ducted from ACB exceed cost plus amounts to be added to adjusted cost 
base; 93(1.1) — Election re share in foreign affiliate; 93(1.4) — Where no 
election permitted; 93(5) — Late filed elections; 93.1(1) — Where shares 
are owned by partnership; 95(2)(c.1)—(c.6) — Suspended gain for FAPI on 
internal disposition by FA of another FA; 95(2)(f) — Determination of 
certain components of foreign accrual property income; Reg. 5900(2) — 
No election for dividend to have been paid out of taxable surplus; Reg. 
5905(2) — Where shares of foreign affiliate are redeemed or cancelled. 


History: Subpara. 93(1)(b)(ii) amended by 2001, c. 17, subsec. 70(1), ap- 
plicable to dispositions that occur after November 1999. The subpara. for- 
merly read: 


(11) for the purposes of determining the exempt surplus, exempt def- 
icit, taxable surplus, taxable deficit and underlying foreign tax of 
the affiliate in respect of the corporation resident in Canada (within 
the meanings assigned by the regulations for the purpose of section 
95), the affiliate shall be deemed at the time of disposition to have 
redeemed shares of a class of its capital stock. 


Subsec. 93(1) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
69(1), applicable to 1987 et seg. Subsec. 93(1) formerly read: 


93. (1) Election re disposition of share in foreign affiliate — 
Where at any time a corporation resident in Canada has so elected, 
in prescribed manner and within the prescribed time, in respect of 
any share of the capital stock of a foreign affiliate of the corporation 
disposed of by it or by another foreign affiliate of the corporation, 
for the purposes of this Act, an amount equal to the lesser of 


(a) the amount designated by the corporation in its election, and 
(b) the proceeds of disposition of the share 


shall be deemed to have been a dividend received on the share from 
the affiliate by the disposing corporation or disposing affiliate, as 
the case may be, immediately before the disposition and not to have 
been proceeds of disposition. 


Selected Cases [subsec. 93(1)]: Terrador Investments Ltd. v. R., 
[1999] 3 C.T.C. 520 (FCA); leave to appeal to SCC refused (May 18, 
2000), File 27499 (No bad debt possible where statute deemed amount to 
have been received). 


Regulations: 5902 (prescribed manner, prescribed time). 
Interpretation Bulletins: See at end of s. 93. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85; 77-9R: Books, records and other requirements for tax- 
payers having foreign affiliates. 


Forms: T2107: Election for a disposition of shares in a foreign affiliate. 


(1.1) Idem — Where at any time shares of the capital 
stock of a foreign affiliate of a corporation resident in 
Canada that are excluded property are disposed of by an- 
other foreign affiliate of the corporation (other than a dis- 


S. 93(1.2) 


position to which paragraph 95(2)(c), (d) or (e) applies), 
the corporation shall be deemed to have made an election 
at that time under subsection (1) in respect of each such 
share disposed of and in the election to have designated 
an amount equal to such amount as is prescribed. 


: Eipbass Amendment aaa diel 1) 


capital gel of a Aoieion affiliate of a corporation resi- 
dent in 1 Canada eter Bee of it another ae affili- 


addilion of subsecs. “92(1. Da 4) above. © 
Technical Notes: ‘Subsection 93(1.1) provides that the rules 


in subsection 93(1) v vill automatically apply in respect of a dis- 
position of a share of a foreign affiliate of a corporation resi- 
dent in Canada by another foreign affiliate of the corporation, 
without the need for an election, where the share disposed of 
was “excluded property” (as defined in subsection 95(1)) of the 
ven other than a disposition, of a share that is excluded 
property, to which paragraph 95(2)(c), (d) or (e) applies). The 
amount of the deemed election in respect of the proceeds of 
disposition of the share is determined by the Regulations but 
will not in any event exceed the vendor's capital gain otherwise 
determined i in respect of the oe 


Subsection 93(1, 1) is amended — 


_* to remove the requirement that the shares be sccludiid pro- 
__ perty of the foreign affiliate of the corporation resident in 
_ Canada that disposed of the share, and 
© to remove the rule that made the deemed election apply in 
_ respect of a disposition, of a share that is an excluded pro- 
perty, to which paragraph 95(2)(c), (d) or (e) applies. (Such 
a tule is no longer needed, as the exGuded property re- 
quirement has been removed. altogether.) 


Refer to the comi g into-force commentary below [proposed 
93(1.4)| to. determine the coming-into- -force dates for these 
amendments : 


Related Provisions: 95(2)(f) — Determination of certain components 
of foreign accrual property income. 


Regulations: 5902(6) (prescribed amount). 


(1.2) Disposition of a share of a foreign affiliate 
held by a partnership — Where a particular corpora- 
tion resident in Canada or a foreign affiliate of the partic- 
ular corporation (each of which is referred to in this sub- 
section as the “disposing corporation”) would, but for this 
subsection, have a taxable capital gain from a disposition 
by a partnership, at any time, of shares of a class of the 
capital stock of a foreign affiliate of the particular corpo- 
ration and the particular corporation so elects in pre- 
scribed manner in respect of the disposition, 


Proposed Amendment — 93(1.2) opening 
words 


(1.2) Disposition of shares of a foreign affiliate 
held by a partnership — If a particular corporation 
resident in Canada or a foreign affiliate of the particular 
corporation (each of which is referred to in this subsec- 
tion as the “disposing corporation”) would, but for this 
subsection, have a taxable capital gain from a disposi- 
tion by a partnership, at any time, of shares of a class of 
the capital stock of a foreign affiliate of the particular 
corporation and the particular corporation so elects in 
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prescribed manner and within the prescribed time in re- 


spect of the disposition, 


Income Tax Act, Part I, Division B 


Technical Notes: Subsaeane ine 2) is being se ie in the 
following ways: . 


¢ Subparagraph @G) of that section is amended to St 


Application: The February 27, 2004 draft legislation, subsec. 132(3), 
will amend the opening words of subsec. 93(1.2) to read as above, appli- _ 
cable to dispositions that occur after November 1999. 
Technical Notes: Subsection 93(1.2) provides that, where a 
particular corporation resident in Canada or a foreign affiliate _ 
of the particular corporation (each of which is referred to as the — 
“disposing corporation’ *) would, but for that subsection, have a _ 
taxable capital gain from a disposition by the partnership of a _ 
particular share of a class of the capital stock of a foreign affili- 
ate of the corporation, and the disposing corporation elects in _ 
prescribed manner in respect of the gain, the amount desig- 
nated in the election will reduce the taxable capital gain and _ 
will be grossed-up and treated as a dividend et on the _ 
particular share by the disposing corporation. — 


Subsection 93(1 2) is being amended i in the following ays: 


_ ¢ The preamble of that section is amended to 1 
ment that the election in ee of the disposition be le 1 
“within the prescribed time”. 


(a) twice 


(i) the amount designated by the particular corpora- 
tion (which amount shall not exceed the amount 
that is equal to the proportion of the taxable capital 
gain of the partnership that the number of shares of 
that class of the capital stock of the foreign affili- 
ate, determined as the amount, if any, by which the 
number of those shares that were deemed to have 
been owned by the disposing corporation for the 
purposes of subsection 93.1(1) immediately before 
the disposition exceeds the number of those shares 
that were deemed to have been owned for those 
purposes by the disposing corporation immediately 
after the disposition, is of the number of those 
shares of the foreign affiliate that were owned by 
the partnership immediately before the disposi- 
hon); or 


Proposed Amendment — 93(1.2)(a)(i) 


(i) the amount that the particular -corporatio 
designates that may not exceed the less 


“ the amount determined eee the formula 


Kx LM : 
where — 
Kis the. taxable. ate gain of. ihe. 
partnership, ca 


Lis the number of shares of that one of then 
capital stock of the foreign affiliate, deter- _ 
mined as the amount, if any, by which the _ 
number of those shares that were deemed — 
to have been owned by the disposing cor- 
poration for the purposes of subsection 
93.101) immediately before the disposition . 
exceeds the number of. those shares that 
were deemed to have been owned for those © 
purposes by the disposing corporation im- 
mediately after the disposition, and 

M is the number of those shares of the foreign 
affiliate that were owned by the partner- 
ship immediately before the disposition, 
and 

(B) the amount prescribed in reppert of the 
share, or 
Application: The February 27, 2004 draft legislation, subsec. 132(4), 


will amend subpara. 93(1.2)(a)(i) to read as above, applicable on the 
same basis as the addition of subsecs. 92(1.1)-(1.4) above. 
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_ that the amount designated by the corporation in the elec- 


tion cannot exceed the lesser of two amounts. 
_¢ The first amount is the amount determined me the following 


formula — - _ 
Kx L/M . 

where i Cl 

_K is the taxable capital gain of the partnership, 


a is the number of shares of that class of the capital stock 
of the foreign affiliate, determined as the amount, if 
any, by which the number of those shares that were 


deemed to have been owned by the disposing corpora- 


_ tion for the alsa of subsection 93. ies Bt hee 


amount:  prese bed in rst of 
the aoe (see new one _ 


(ii) where ibeSetih (1. 3) apipiiee fhe amount pre- 

scribed for the purpose of that subsection 
in respect of those shares is deemed to have been a 
dividend received immediately before that time on the 
number of those shares of the foreign affiliate which 
shall be determined as the amount, if any, by which 
the number of those shares that the disposing corpora- 
tion was deemed to own for the purpose of subsection 
93.1(1) immediately before the disposition exceeds the 
number of those shares of the foreign affiliate that the 
disposing corporation was deemed to own for the pur- 
poses of subsection 93.1 (1) immediately after the 
disposition; 
(b) notwithstanding section 96, the disposing corpora- 
tion’s taxable capital gain from the disposition of 
those shares is deemed to be the amount, if any, by 
which the disposing corporation’s taxable capital gain 
from the disposition of the shares otherwise deter- 
mined exceeds the amount designated by the particular 
corporation in respect of the shares; 


(c) for the purpose of any regulation made under this 
subsection, the disposing corporation is deemed to 
have disposed of the number of those shares of the for- 
eign affiliate which shall be determined as the amount, 
if any, by which the number of those shares that the 
disposing corporation was deemed to own for the pur- 
poses of subsection 93.1(1) immediately before the 
disposition exceeds the number of those shares that the 
disposing corporation was deemed to own for those 
purposes immediately after the disposition; 


(d) for the purposes of section 113 in respect of the 
dividend referred to in paragraph (a), the disposing 
corporation is deemed to have owned the shares on 
which that dividend was received; and 


(e) where the disposing corporation has a taxable capi- 
tal gain from the partnership because of the applica- 
tion of subsection 40(3) to the partnership in respect of 
those shares, for the purposes of this subsection, the 
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shares are deemed to have been disposed of by the 
partnership. 


Related Provisions: 93(1.3) — Deemed election; 93(1.4) — Where no 
election permitted; 93.1(1)-— Where shares are owned by partnership; 
Reg. 5900(2) — No election for dividend to have been paid out of taxable 
surplus; Reg. 5905(2) — Where shares of foreign affiliate are redeemed or 
cancelled. 


History: Subsec. 93(1.2) amended by 2001, c. 17, subsec. 70(4) to re- 


place the reference to the expression “4/3 of” with a reference to the word 
“twice”, applicable to taxation years that end after February 27, 2000. 


Propoved Amendment — Application of S. c. 2001, ©. 
subsec. 70/4) 


A Solication: ‘The February 27, 2004 draft legislation 
the application of the amendment made to subsec. 93(1 
17, subsec. 70(4) to read as follows, deemed. in for 


| (07, will amend 
) by S.C. 2001, ¢. 
n — 14, 2001: 


Subsee. 93(1.2) amended by 2001, c. ‘17, su 4) to replace — 
the reference to the expression: “4/3, of” with a re e to the word © 
“twice”, applicable to taxation years that end February 2), 


2000 except that, for a taxation year of a taxpayer that includes Feb- 
ruary 28, 2000 or October 17, 2000, or began after February 28, — 
2000 and ended before October 17, 2000, the reference to th 
“twice” * shall be read as a reference to the expres 2 \ 
that is the reciprocal of the fraction in para. 38(a), as amended y 
2001, c. 17, that applies to the taxpayer for the year, multiplied by” 


Technical Notes (December 20, 2002): Section 93 contains a number of rules 
es to ve ee 0 f shares of a ee ie cee : —— tesident in 
Canada. ee ee : S 


Subsection 93(1. 2) provides that, where a particular corporatic resident in Canada or 
a foreign affiliate of the particular corporation (each of which i is referred to as the 
“disposing corporation”) would, but for this subsection, have a taxable capital gain 
from a partnership from the disposition by the partnership of shares of : a class of the 
capital stock of a foreign affiliate of the co tion, and the disposing corporation So 
elects in prescribed manner in respect of th gai 
the taxable capital gain and will be grossed up and recharacterized as a fee re- 
ceived on the share by the disposing corporation. 


Paragraph 93(1.2)(a) provides that twice the amount feud by the pose cor- 
poration in respect of the shares (or where subsection 93(1.3) applies, twice the amount 
determined under that subsection) will be treated asa dividend teceived on the shares 
by the disposing corporation from the foreign affiliate. CS 


Before the present amendment, subsection 93(1.2) was applicable to taxation years that 


end after February 27, 2000. This amendment ensures that, for a taxation year of a 
taxpayer that includes either February 28, 2000 or October 17, 2000 or began alter 
February 28, 2000 and ended before October 17, 2000, the reference to the word 
“twice” is to read as references to the reciprocal of the capital gains inclusion rate 
applicable to the corporation resident in Canada or to the foreign affiliate for the taxa- 
tion year. This amendment corrects a technical deficiency. 


Subsec. 93(1.2) added by the said c. 17, subsec. 70(2), applicable to dispo- 
sitions that occur after November 1999. 


Regulations: 5902 (prescribed manner, prescribed time). 


(1.3) Deemed election — Where a foreign affiliate of a 
particular corporation resident in Canada has a gain from 
the disposition by a partnership at any time of shares of a 
class of the capital stock of a foreign affiliate of the par- 
ticular corporation that are excluded property, the particu- 
lar corporation is deemed to have made an election under 
subsection (1.2) in respect of the number of shares of the 
foreign affiliate which shall be determined as the amount, 
if any, by which the number of those shares that the dis- 
posing corporation was deemed to own for the purposes 
of subsection 93.1(1) immediately before the disposition 
exceeds the number of those shares that the disposing cor- 
poration was deemed to own for those purposes immedi- 
ately after the disposition. 


Related Provisions: Reg. 5902(7) — Deemed amount designated. 


History: Subsec. 93(1.3) added by 2001, c. 17, subsec. 70(2), applicable 
to dispositions that occur after November 1999. 


Proposed Addition — 93(1.4) 


(1.4) No election — Notwithstanding subsections (1) 
to (1.3), no election may be made under subsection (1) 
or (1.2) by a corporation in respect of a disposition of a 
share of the capital stock of a foreign affiliate of the cor- 


, the amount designated will reduce 
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poration if any of paragraph 88(3)(a) and subparagraphs 


ODD), I), (6), (e.1G), (-2)G), (€3)G), 
(e. 4)(i) and (e.5)(i) applies to the disposition. 


Application: The February 27, 2004 draft legislation, subsec. 132(5), 
will add subsec. 93(1.4), applicable to APTOS that occur after Feb- 
2004. 


‘hnical Notes: New Subsecicn 93(1 4) provides that, not- 
withstanding subsections 93(1) to (1.3), no election may be 
made under subsection 93(1) or (1.2) by a corporation in re- 
spect of a disposition of a share of the capital stock of a foreign 
affiliate of the corporation if any of paragraph 88(3)(a) and 
subparagraphs 95(2)(4)(i), (d.1)(i), (eG), (e.@), (e.2)0), 
(63)0), © A)G) and (e.5)(i) applies to the disposition. 


Refer to the coming-into-force commentary below to determine 
the coming-into-force dates for this new subsection. 


into-Force (ITA 93(1)(a), (1.1), (1.2), (1.3) and (1.4)) 


The am ndments to paragraph 93(1)(a), to subsection 93(1.1) 
and to subparagraph 93(1.2)(a)(i) apply to dispositions that oc- 
cur after December 20, 2002. 


However, those amendi 
sitions by a vendo j 


1ents will not apply in respect of dispo- 
one of the following conditions are met: 


* the disposition i is required to be made under an agreement 
in writing made by the vendor on or before December 20, 
2002, : 


16 disposition occurs on or ‘Delore Febraary 27, 2004 
_andeither 


—a valid election was made by the axpayer to have new 
paragraphs 95(2)(c. 1) to (c.6) not apply (and to have a 
_ modified version of the draft paragraphs 93(1.4) to (1.6) 
that were announced on December 20, 2002 apply) to 
Usa posuions made after December 20, 2002 and on or 

_ before February 27, 2004, or 


——none of new paragraphs 88(3)(a), 95(2)(c.2), and 
ANA) to €. 5) of the Act applies to the disposition, or 


— the disposition occurs after February 27, 2004, that dis- 
position is required to be made under an agreement in 
writing made by the vendor on or before February 27, 
2004 and none of new paragraphs 88(3)(a), 95(2)(c.2) 
and 95(2)(d) to (e.5) applies to the disposition. 
For information about the aforementioned election and the 
aforementioned modified version of subsections 93(1.4) to 
(1.6), refer to the commentary to new paragraphs 95(2)(c.1) to 
(66) 


The amendment to the preamble of subsection 93(1.2) applies 
to dispositions that occur after November 1999. 


New subsection 93(1.4) applies to dispositions that occur after 
February 27, 2004. 


Letter from Dept. of Finance, October aul 2003: 
Dear [xxx] 


I am writing in response to your three letters dated August 18, 
2003 in connection with subsection 93(1.4) of the Income Tax 
Act, as proposed in the Legislative Proposals and Explanatory 
Notes Relating to Income Tax that were announced on Decem- 
ber 20, 2002. In each of those letters, you highlighted transac- 
tions that involve the disposition of shares, of a foreign affiliate 
of a taxpayer resident in Canada, that are excluded property. 
You expressed your concern that, if proposed subsection 
93(1.4) is enacted as drafted, those dispositions could result in 
foreign accrual property income (FAPI) to the taxpayer resi- 
dent in Canada, and you requested that the Act not be amended 
to introduce subsection 93(1.4) as proposed. 


It is our intention to recommend the introduction of amend- 
ments to the Act (the “new rule”) which, in general terms, 
would provide that where a specified vendor in respect of a 
taxpayer resident in Canada makes a disposition (including, for 
greater certainty, a disposition arising on a redemption, acquisi- 
tion or cancellation of a share) of a share of a foreign affiliate 
of the taxpayer, that is excluded property, to a specified pur- 
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chaser in respect of the taxpayer, no gain would be recognized 
at the time of that disposition. However, a taxpayer would be 
permitted to elect an amount of proceeds of disposition, up to | 
the fair market value of the share disposed of, which could re- 
sult in a gain. In the case of such an election, any such gain © 
would be included in computing FAPI. Therefore, the only 
FAPI that could arise on such a disposition would be self- 
imposed. : 


The new rule would apply only in respect of a disposition of a | 


share of a foreign affiliate of the taxpayer that is excluded pro- 
perty of the specified vendor (or would be excluded property of 
the specified vendor if the specified vendor were a foreign af-— 
filiate of the taxpayer) and only where the disposition would 
otherwise result in a gain being realized by the dain 
vendor. yo 


Should our recommendation be acted upon, it is contemplated — 


that the new rule would apply to dispositions occurring after — 
draft implementing legislation is made public. The proposed — 
subsection 93(1.4), with some modifications, would apply to — 
dispositions occurring before that time; however, taxpayers — 
would be given the alternative of applying, in respect of all for- 
eign affiliates of the taxpayer, the new rule to all relevant dis- _ 


positions occurring after December 20, 2002. For a taxpayer 


that wishes to apply the new rule to dispositions occurring 
before its announcement date, certain other related changes to 
the foreign affiliate regime may ~ apply with a to 
those dispositions. 


I trust that this letter addresses your concerns. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


[Two similar letters dated October 28, 2003, one of which was 
addressed to Angelo Nikolakakis, Davies Ward Phillips & 
Vineberg LLP, Montréal — ed.] 


Related Provisions: 93(1.5)— Meaning of “specified vendor”; 
93(1.6) —- Meaning of “specified purchaser”. 


(2) Loss limitation on disposition of share — 
Where 


(a) a corporation resident in Canada has a loss from 
the disposition by it at any time of a share of the capi- 
tal stock of a foreign affiliate of the corporation (in 
this subsection referred to as the “affiliate share’), or 


(b) a foreign affiliate of a corporation resident in Can- 
ada has a loss from the disposition by it at any time of 
a share of the capital stock of another foreign affiliate 
of the corporation resident in Canada that is not ex- 
cluded property (in this subsection referred to as the 
“affiliate share’), 


the amount of the loss is deemed to be the amount deter- 
mined by the formula 


A-(B-C) 
Proposed Amendment — 93(2) formula 


A-~(B-C)+D 


Application: The February 27, 2004 draft legislation, subsec. 132(6), 
will amend the formula in subsec. 93(2) to read as above, applicable to 
taxation years, of a foreign affiliate of a taxpayer, that begin after Febru- 
ary 27, 2004, except that if the taxpayer so elects in writing and files the 
election with the Minister of National Revenue on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day on which the amending legislation is assented to, the amendment 
applies to taxation years, of the taxpayer and of all the taxpayer’s for- 
eign affiliates, that begin after 1994, and, notwithstanding subsecs. 
152(4) to (5), any assessment of the taxpayer’s tax, interest and penalties 
payable under the Act for any of those taxation years that begin on or 
before February 27, 2004 shall be made that is necessary to take the 
election into account. 


Income Tax Act, Part I, Division B 


Technical Notes: Subsection 93(2) provides rules for the 
purpose of determining the loss of a corporation resident in 
Canada from the disposition of a share of a foreign affiliate of 
the corporation or the loss of a foreign affiliate of the ‘corpora- 
tion from a disposition of a share of the capital stock of another 
foreign affiliate of the corporation that is not excluded property 
to the foreign affiliate that disposed of the share. 


The amount of the loss, determined without reference to thisi:: 
subsection, is reduced by exempt dividends received, on the 

share or a share for which the share was substituted, by the 
(poration resident | in rns SLE angie corporation resident _ 


iate of either of those corporations Assident in ‘Canada (to the © 
extent oe the exempt SS ae not pects reduced — 


‘mined in ae of the be resid nt in 
the foreign eats as the « case ay be, thar di 


athe pn cdcng, under an ge pro\ 
aba sale or elie of a ENE 0 


First, be aida: in as 93(2) i is amended aby adding the 
new variable _ and will read as follows: y y 


A-(B-C) 7D 
where 


A. is the amount of the loss determined without reference 
to this subsection, 


Bis the total of all amounts each of which is an amount 
received before that time, in respect of an exempt divi- 
dend on the affiliate share or on a share for which the 
affiliate share was substituted, by 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident 
in Canada, 


(c) a foreign affiliate of the corporation resident 1 in 
Canada, or 


(d) a foreign affiliate of a corporation related to the 
corporation resident in Canada, 


C is the total of 


(a) the total of all amounts each of which is the 
amount by which a loss (determined without refer- 
ence to this section), from another disposition at or 
before that time by a corporation or foreign affili- 
ate described in the description of B of the affiliate 
share or a share for which the affiliate share was 
substituted, was reduced under this subsection in 
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respect of the exempt dividends referred to in the 
description of B, 


(b) the total of all amounts each of which is twice 
the amount by which an allowable capital loss (de- 
termined without reference to this section), of a 
corporation or foreign affiliate described in the 
description of B from a previous disposition by a 
partnership of the affiliate share or a share for 
which the affiliate share was substituted, was re- 
duced under subsection (2.1) in respect of the ex- 
empt dividends referred to in the description of B, 


(c) the total of all amounts each of which is the 
amount by which a loss (determined without refer- 
ence to this section), from a disposition at or before 
that time by a corporation or foreign affiliate de- 
scribed in the description of B of an interest in a 
partnership, was reduced under subsection (2.2) in 
respect of the exempt dividends referred to in the 
description of B, and 


-(d) the total of all amounts each of which is twice 
the amount by which an allowable capital loss (de- 
termined without reference to this section), of a 
corporation or foreign affiliate described in the 
description of B from a disposition at or before that 
time by a partnership of an interest in another part- 
nership, was reduced under subsection (2.3) in re- 
spect of the exempt dividends referred to in the 
description of B. 


Proposed Addition Coe —93(2)D _ 


D is the lesser of 


(a) the amount, if any, by oe the amount de- 
termined for B aie a amount —ae 
for C, and 


(b) the total of the teilowine amounts dees 
_ in respect of the corporation resident in Canada 
or the foreign affiliate of the corporation resident 
in Canada, as the case may be, 


(i) the amount of the capital gain a ana | 
under paragraph 39(2)(a) for the taxation year 
that includes that time in respect of . 


(A) the settlement or extinguishment of an 
ORipattOn of the corporation resident in 
Canada or of the foreign affiliate of the 
corporation resident in Canada, as the case 
may be, that can reasonably be considered 
to have been issued or incurred in relation 
to the acquisition of the affiliate share by 
the corporation resident in Canada or by 
the foreign affiliate of the corporation resi- 
dent in Canada, as the case may be, or 


(B) the redemption, acquisition or cancel- 
lation of a share of the capital stock of a 
corporation resident in Canada or of the 
foreign affiliate of the corporation resident 
in Canada, as the case may be, that can 
reasonably be considered to have been is- 
sued in relation to the acquisition of the af- 
filiate share by the corporation resident in 
Canada or by the foreign affiliate of the 
corporation resident in Canada, as the case 
may be, and 
(ii) the amount of any gain realized by the 
corporation resident in Canada or by the for- 
eign affiliate of the corporation resident in 
Canada, as the case may be, under an agree- 


S. 93(2) 


ment that provides for the purchase, sale or 
_ exchange of currency, or from the disposition 
of a currency, which agreement or currency, 
as the case may be, can reasonably be consid- 
ered to have been entered into or acquired, by 
_ the corporation resident in Canada or by the 
foreign affiliate of the corporation resident in 
Canada, as the case may be, for the principal 
purpose of hedging the foreign exchange ex- 
_ posure arising in connection with the acquisi- 
tion of the affiliate share. 
Application. The February ai, 2004 draft legislation, subsec. 132(7), 
will add the description of D to subsec. 93(2), applicable on the same 
basis as the amendment to the formula above. _ 
Technical Notes: Second, the addition to the Joss under new 
variable “D” will be determined as the lesser of 
¢ The reduction of the loss in respect of exempt dividends 
(determined as (B - Oi in the formula), and 


* The total of the following amounts determined in respect of 


__ the corporation resident in Canada or the foreign affiliate of 


the corporation resident in Canada, as the case may be: 


the amount of the capital gain determined under para- 
graph 39(2)(a) for the taxation year that includes that 
time in respect of 


'* the settlement or ‘extinguishment of an obligation of 
the corporation resident in Canada or of the foreign 
affiliate of the corporation resident in Canada, as 
the case may be, that can reasonably be considered 

_ to have been issued or incurred in relation to the ac- 
quisition of the affiliate share by the corporation 

resident in Canada or by the foreign affiliate of the 

corporation resident i in Canada, as the case may be, 
or 


the redemption, Jeauisition or cancellation of a 
share of the capital stock of a corporation resident 
in Canada or of the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, that can 
reasonably be considered to have been issued in re- 
lation to the acquisition of the affiliate share by the 

- corporation resident in Canada or by the foreign af- 

_ filiate of the corporation resident in Canada, as the 

case may be, and 


— the amount of any gain realized by the corporation resi- 
dent in Canada or by the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, under an 
agreement that provides for the purchase, sale or ex- 
change of currency, or from the disposition of a cur- 
rency, which agreement or currency, as the case may 
be, can reasonably be considered to have been entered 
into or acquired, by the corporation resident in Canada 
or by the foreign affiliate resident in Canada, as the 
case may be, for the principal purpose of hedging the 
foreign exchange exposure arising in connection with 
the acquisition of the affiliate share. 


Coming-into-Force (ITA 93(2), 93(2.1), 93(2.2) and 93(2.3)) 
The amendments to subsections 93(2), 93(2.1), 93(2.2) and 
(2.3) apply to taxation years, of foreign affiliates of a taxpayer, 
that begin after February 27, 2004. However, if the taxpayer so 
elects in writing and files that election with the Minister of Na- 
tional Revenue on or before the taxpayer’s filing-due date for 
the taxation year in which these amendments are assented to, 
the amendments will apply taxation years of the taxpayer and 
all foreign affiliates of the taxpayer that begin after 1994. 
Letter from Dept. of Finance, February 12, 2001: 
Angelo Nikolakakis, Stikeman Elliott, Toronto 

Dear Mr. Nikolakakis:. . 

Relationship between 93(2) and 39(2) 


Finally you have submitted that subsection 93(2) should not 
apply to deny a loss on the disposition of the shares of a for- 
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eign affiliate where the loss results from the fluctuation in the 
value, of a toes bs comes where subsection 
n of ¢ 


of how best to identify both gains and losse 
shares, we are prepared to recommend that a 
made to supsecHGn 93) of the ae to addres 


Effective Date- 


It will be recommended that the amendments. e 
for taxation years commencing after an 
also be recommended that tax ayer be permi 
have the amendments apply to the 1994 and sl 
tion years of foreign oo ; 
respect of all the taxy 


Yours sincerely, / 
Brian Emewen : 


Related Provisions: 40(3) — Deemed gain where amounts to be de- 
ducted from ACB exceed cost plus amounts to be added; 40(3.3), (3.4) — 
Limitation on loss where share acquired by affiliated person; 
87(2)(u)(@1) — Amalgamation; 93(3) — Exempt dividends; 93(4) — Loss 
on disposition of shares of foreign affiliate; 93.1(1) — Where shares are 
owned by partnership; 93.1(2) — Dividend on shares of foreign affiliate 
held by partnership; 257 — Formula amounts cannot calculate to less than 
zero. 


History: Subsec. 93(2) amended by 2001, c. 17, subsec. 70(5) to replace 
the references to the expression “4/3 of” with references to the word 
“twice”, applicable to taxation years that end after February 27, 2000 ex- 
cept that, for a taxation year of a taxpayer that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before 
October 17, 2000, the references to the word “twice” shall be read as ref- 
erences to the expression “the fraction that is the reciprocal of the fraction 
in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year, multiplied by”. 


Subsec. 93(2) amended by the said c. 17, subsec. 70(3), applicable to dis- 
positions that occur after November 1999. The subsec. formerly read: 
(2) Loss limitation on disposition of share — Where 


(a) a corporation resident in Canada has disposed of a share of 
the capital stock of any foreign affiliate of the corporation, or 


(b) a foreign affiliate of a corporation resident in Canada has 
disposed of a share of the capital stock of another foreign affili- 
ate of the corporation, 


the amount of the loss of the disposing corporation from the disposi- 
tion of the share shall be deemed to be the amount, if any, by which 


(c) the amount that would be the loss of the disposing corpora- 
tion therefrom if this Act were read without reference to this 
subsection 


exceeds 
(d) the amount, if any, by which 


(i) the total of all amounts received before the disposition 
of the share in respect of exempt dividends on the share or 
a share for which the share was substituted by 


(A) the disposing corporation, 
(B) a corporation related to the disposing corporation, 
(C) a foreign affiliate of the disposing corporation, or 


(D) a foreign affiliate of a corporation related to the 
disposing corporation 


exceeds 


(ii) the total of all amounts each of which is the amount by 
which a loss from a previous disposition of the share or a 
share for which the share was substituted by a corporation 
referred to in any of clauses (i)(A) to (D) has been reduced 
because of this subsection. 


That portion of subsec. 93(2) following para. (b) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 69(2), applicable to the determination of 
losses arising in 1985 ef seq., except that, in its application to such losses 


Income Tax Act, Part I, Division B 


from dispositions occurring before July 13, 1990, para. (d) shall be read as 
follows: 


(d) the total of all amounts in respect of exempt dividends received 
by the disposing corporation on the share at any time before the 
disposition. 
That portion of subsec. 93(2) formerly read: 

the amount of any capital loss of the disposing corporation from the 
disposition of the share shall be deemed to be the amount, if any, by 
which the amount of the capital loss therefrom otherwise deter- 
mined exceeds the total of all amounts in respect of exempt divi- 
dends received by the disposing corporation on the share at any time 
before the disposition. 


Interpretation Bulletins: See at end of s. 93. 


(2.1) Loss limitation — disposition of share by 
partnership — Where 


(a) a corporation resident in Canada has an allowable 
capital loss from a disposition at any time by a part- 
nership of a share of the capital stock of a foreign af- 
filiate of the corporation (in this subsection referred to 
as the “affiliate share’), or 


(b) a foreign affiliate of a corporation resident in Can- 
ada has an allowable capital loss from a disposition at 
any time by a partnership of a share of the capital 
stock of another foreign affiliate of the corporation 
resident in Canada that would not be excluded pro- 
perty of the affiliate if the affiliate owned the share 
immediately before it was disposed of (in this subsec- 
tion referred to as the “affiliate share’’), 


the amount of the allowable capital loss is deemed to be | 
the amount determined by the formula 


A-—(B-C) 


reduced | losses or allowable capital losses ‘of those corporations. 
2 thet affiliates under eee Peas ee . 2. or 


ble capital loss from a disposition by code of a shiare of 
the capital stock of a foreign affiliate of the corporation resi- 
dent in Canada to the extent of the lesser of two amounts. 
The addition to the loss under new variable aa will deter- 
mined as the lesser of | 


* The first amount is the reduction 6 that igwuble capital 
loss which is attributable to exempt dividends. 
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* The second amount is ¥/ of the total of the following gains 
determined in respect of the corporation resident in Canada 
or the foreign affiliate, as the case may be, 


— The foreign exchange gain arising on the sertiathent of 
an obligation issued or incurred to acquire: the share. 


— The foreign exchange gain arising on the redemption, 
acquisition or cancellation of shares issued to acquire 
the share. 


— The gain arising under an agreement that provides for 
the purchase, sale or exchange of a currency, or from 
the disposition of a currency, that was entered into or 
acquired for hedging the foreign exchange exposure — 
arising in connection with the acquisition of the share. 


First, the formula in subsection 93(2.1) is amended by adding © 
the new variable “D” and will read as follows: 


A-®8-O+D: 
where 


A is the amount of the allowable capital loss determined 
without reference to this subsection, 


Bis '/ of the total of all amounts each of which was re- 
ceived before that time, in respect of an exempt divi- 
dend on the affiliate share or on a share for which the 
affiliate share was substituted, by 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident 
in Canada, 


(c) a foreign affiliate of the corporation resident in 
Canada, or 


(d) a foreign affiliate of a corporation related to the 
corporation resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is the 
amount by which an allowable capital loss (deter- 
mined without reference to this section), of a cor- 
poration or foreign affiliate described in the 
description of B from a disposition at or before that 
time by a partnership of the affiliate share or a 
share for which the affiliate share was substituted, 
was reduced under this subsection in respect of the 
exempt dividends referred to in the description of 
B, 


(b) the total of all amounts each of which is '/2 of 
the amount by which a loss (determined without 
reference to this section), of a corporation or for- 
eign affiliate described in the description of B from 
another disposition at or before that time of the af- 
filiate share or a share for which the affiliate share 
was substituted, was reduced under subsection (2) 
in respect of the exempt dividends referred to in 
the description of B, 


(c) the total of all amounts each of which is '/2 of 
the amount by which a loss (determined without 
reference to this section), from a disposition at or 
before that time by a corporation or foreign affili- 
ate described in the description of B of an interest 
in a partnership, was reduced under subsection 
(2.2) in respect of the exempt dividends referred to 
in the description of B, and 


(d) the total of all amounts each of which is the 


description of B from a disposition at or before that 
time by a partnership of an interest in another part- 
nership, was reduced under subsection (2.3) in re- 
spect of exempt dividends referred to in the 
description of B. 


Proposed Addition — eas ue 


D is the lesser of 


_ (a) the amount, if any, by which the amount de- 
_ termined for B exceeds. the amount determined 


for C, and — 


. ‘(b) one-half of he total of the ane amounts 

determined i in respect of the corporation resident 

in Canada or the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, 


(i) the amount of the capital gain of the corpo- 
ration resident in Canada, of the foreign affili- 
ate of the corporation resident in Canada, or 
of the partnership (to the extent that such a 
gain Is reasonably attributable to the corpora- 
tion resident in Canada, or to the foreign affil- 
iate of the corporation resident in Canada, as 
the case may be) determined under paragraph 
-— 39@)(@) for the taxation year that includes 


___ that time in Tespect of 


(A) the settlement or eau belch isnt of an 

_ obligation of the corporation resident in 

Canada, of the foreign affiliate of the cor- 

8 - poration | resident i in ee or of the part- 

_ sonably be doscidend to tae been issued 

_ or incurred in relation to the acquisition of 
the affiliate share 2 the partnership, or 


(B) ‘the redemption, ‘acquisition or cancel- 
lation of a share of the capital stock of the 
corporation resident in Canada or of the 
foreign affiliate of the corporation resident 

| ow Canada, as the case may be, that can 

reasonably be considered to have been is- 
sued in relation to the acquisition of the af- 
filiate share by the partnership, and 


(i) the amount of any gain realized by the 
partnership (to the extent that the gain is rea- 
sonably attributable to the corporation resi- 
dent in Canada or to the foreign affiliate of the 
corporation resident in Canada, as the case 
may be), by the corporation resident in Can- 
ada or by the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, 
under an agreement that provides for the 
purchase, sale or exchange of currency, or 
from the disposition of a currency, which 

agreement or currency, as the case may be, 
can reasonably be considered to have been en- 
tered into or acquired, by the partnership, by 
the corporation resident in Canada or by the 
foreign affiliate of the corporation resident in 
Canada, as the case may be, for the principal 
purpose of hedging the foreign exchange ex- 
posure arising in connection with the acquisi- 
tion of the affiliate share. 


amount by which an allowable capital loss (deter- 
mined without reference to this section), of a cor- 
poration or foreign affiliate described in the 
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Application: The February 27, 2004 draft legislation, subsec. 132(9), 
will add the description of D to subsec. 93(2.1), applicable on the same 
basis as the amendment to the formula in 93(2). 


S. 93(2.1) 


Technical Notes: Second, the addition to the allowable capi- 
tal loss under new variable “D” will be determined as the lesser 
of: : 
* The reduction of the allowable capital loss in respect of ex- 
empt dividends (determined as (B - C) in the formula), and 


'h of the total of the following amounts determined in re- 
spect of the corporation resident in Canada or the foreign 
affiliate of the corporation resident in Canada, as the case 
may be, 


—the amount of the capital gain of the corporation resi- 
dent in Canada, of the foreign affiliate of the corpora- 
tion resident in Canada, or of the partnership (to the ex- 
tent that such a gain is reasonably attributable to the - 
corporation resident in Canada, or to the foreign affili- 
ate of the corporation resident in Canada, as the case 
may be) determined under paragraph 39(2)(a) for the 
taxation year that includes that time in respect of 


* the settlement or extinguishment of an obligation of 
the corporation resident in Canada, of the foreign 
affiliate of the corporation resident in Canada, or of 
the partnership, as the case may be, that can reason- 
ably be considered to have been issued or incurred 
in relation to the acquisition of the affiliate share by 
the partnership, or 


* the redemption, sega leon or  cancellagon of a 
share of the capital stock of a corporation resident 
in Canada or of the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, that can 
reasonably be considered to have been issued in re- 
lation to the acquisition of the affiliate share by i 
partnership, and _ 


— the amount of any gain realized by the partnership (to 
the extent that the gain is reasonably attributable to the 
corporation resident in Canada or to the foreign affiliate 
of the corporation resident in Canada, as the case may 
be), by the corporation resident in Canada or by the for- 
eign affiliate of the corporation resident in Canada, as 
the case may be, under an agreement that provides for 
the purchase, sale or exchange of currency, or from the 
disposition of a currency, which agreement or currency, 
as the case may be, can reasonably be considered to 
have been entered into or acquired, by the partnership, 
by the corporation resident in Canada or by the foreign 
affiliate of the corporation resident in Canada, as the - 
case may be, for the principal purpose of hedging the 
foreign exchange exposure arising in connection with 
the acquisition of the affiliate share. — 


Refer to the coming-into-force commentary [under 93(2)D] to 
determine the coming-into-force for this new subsection. ; 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3) — Exempt 
dividends; 93.1(2) — Dividend on shares of foreign affiliate held by part- 
nership; 257 — Formula amounts cannot calculate to less than zero. 


History: Subsec. 93(2.1) amended by 2001, c. 17, subsec. 70(6) to re- 
place the references to the fraction “3/4” with references to the fraction 
“1/2”, applicable to taxation years that end after February 27, 2000 except 
that, for a taxation year of a taxpayer that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, the references to the fraction “1/2” shall be read as refer- 
ences to the fraction in para. 38(a), as amended by 2001, c. 17, that applies 
to the taxpayer for the year. 


Subsec. 93(2.1) added by the said c. 17, subsec. 70(3), applicable to dispo- 
sitions that occur after November 1999. 


(2.2) Loss limitation — disposition of partnership 
interest — Where 


(a) a corporation resident in Canada has a loss from 
the disposition by it at any time of an interest in a part- 
nership (in this subsection referred to as the “partner- 
ship interest”), which has a direct or indirect interest in 
shares of the capital stock of a foreign affiliate of the 
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corporation resident in Canada (in this subsection re- 
ferred to as “‘affiliate shares’), or 


(b) a foreign affiliate of a corporation resident in Can- 
ada has a loss from the disposition by it at any time of 
an interest in a partnership (in this subsection referred 
to as the “partnership interest”), which has a direct or 
indirect interest in shares of the capital stock of an- 
other foreign affiliate of the corporation resident in 
Canada that would not be excluded property if the 
shares were owned by the affiliate (in this subsection 
referred to as “affiliate shares’), 


the amount of the loss is deemed to be the amount deter- 
mined by the formula 


A-(B- & 
Proposed Amendment - — 8 2) formula. - : 


ne OD 


Application: The February 27, 2004 draft legislation, subsec. 132(10), 
will amend the formula in subsec. 93(2.2) to read as above, oe 
on the same basis as the amendment to the formula in 93(2). — 


Technical Notes: Subsection 93(2.2) provides rules fox the 
purpose of determining the loss of a corporation resident in 
Canada from the disposition of an interest in a partnership that 
holds interests in shares of the capital stock of a foreign, affili- 
ate of the corporation resident in Canada or the loss of a for- 
eign affiliate of the corporation from a disposition of an interest 
in a partnership that holds interests in shares of the capital . 
stock of another foreign affiliate of the corporation that would 
not be excluded property of the foreign affiliate if the foreign 
affiliate owned the share immediately before it was Heposed 
of. 


The amount of the loss oianiee determined i is < ieduced by ex- 
empt dividends received on the shares, or shares for which the 
shares were substituted, by the corporation resident in Canada, 
by another corporation resident in Canada that is related to the - 


corporation, or a by foreign affiliate of either of those corpora- 


tions resident in Canada ie the extent that the oxempt divi- 


che of those corporations or otbied afihuies und ; subsec- 
tion 93(2), (2.1), (2.2) or (2.3)). The term ‘ xeTHPT dividend” is 
defined in subsection 933) of the Act. 


Subsection 93(2. 2) is being amended to permit the corporation 
resident in Canada or its foreign affiliate to restore a loss aris- 
ing « on ve ote an interest in a Petal that holds 

affiliate of 
the comporaton resident i in » Canada to the extent of the lesser of 
two amounts. _ 


/ ° ¢ The first amount i is ae auion A the le attrib ble t to 
_ exempt dividends. 


© The second amount is thee sum v6f the following gains deter 
_ mined in respect of the corporation or the foreign affiliate, 
as the case may be, that disposed of the partnership interest 


ae Tie ic foreign exchange gain arising on the settlement of | 
an obligation issued or incurred to acquire the share. in- 
terests held by the partnership. . 


- The foreign exchange gain arising on the redenaption, 
acquisition or cancellation of shares issued to petals 
share. interests held by the partnership. : 


— The gain arising under an agreement ilar fowidles for 
the purchase, sale or exchange of a currency, or from 
_ the disposition of a currency, that was entered into or 
acquired for hedging the foreign exchange” exposure 
arising in connection with the acquisition of ee share 
interests held by the partnership. 


First, the formula in subsection 93(2.2) is being | amended by 
adding the new variable D and will read as follows: : 


A-(B-C)+D 
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where 


A is the amount of the loss determined without reference 
to this subsection, 


B is the total of all amounts each of which was received 
before that time, in respect of an exempt dividend on 
affiliate shares or on shares for which affiliate shares 
were substituted, by 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident 
in Canada, 


(c) a foreign affiliate of the corporation resident in 
Canada, or 


(d) a foreign affiliate of a corporation related to the 
corporation resident in Canada, and 


C. is the total of 


(a) the total of all amounts each of which is the 
amount by which a loss (determined without refer- 
ence to this section), from another disposition at or 
before that time by a corporation or foreign affili- 
ate described in the description of B of affiliate 
shares or shares for which affiliate shares were 
substituted, was reduced under subsection (2) in re- 
spect of the exempt dividends referred to in the 
description of B, 


(b) the total of all amounts each of which is twice 
the amount by which an allowable capital loss (de- 
termined without reference to this section), of a 
corporation or foreign affiliate described in the 
description of B from another disposition at or 
before that time by a partnership of affiliate shares 
or shares for which affiliate shares were substi- 
tuted, was reduced under subsection (2.1) in re- 
spect of the exempt dividends referred to in the 
description of B, 


(c) the total of all amounts each of which is the 
amount by which a loss (determined without refer- 
ence to this section), from a disposition at or before 
that time by a corporation or foreign affiliate de- 
scribed in the description of B of an interest in a 
partnership, was reduced under this subsection in 
respect of the exempt dividends referred to in the 
description of B, and 


(d) the total of all amounts each of which is twice 
the amount by which an allowable capital loss (de- 
termined without reference to this section), of a 
corporation or foreign affiliate described in the 
description of B from a disposition at or before that 
time by a partnership of an interest in another part- 
nership, was reduced under subsection (2.3) in re- 
spect of the exempt dividends referred to in the 
description of B: 


Proposed Addition — 93(2.2)D 


D is the lesser of 


(a) the amount, if any, by which the amount de- 
termined for B exceeds the amount determined 
for C, and 


(b) the total of the following amounts determined 
in respect of the corporation resident in Canada 
or the foreign affiliate of the corporation resident 
in Canada, as the case may be, 

(i) the amount of the capital gain of the corpo- 


ration resident in Canada, of the foreign affili- 
ate of the corporation resident in Canada, or 
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of the partnership (to the extent that such a 
_ gain is reasonably attributable to the corpora- 
- tion resident in Canada, or to the foreign affil- 
_ jiate of the corporation resident in Canada, as 
_ the case may be) determined under paragraph 
—39(2)(a) for the taxation year that includes 
_ that time in respect of © 


eA the settlement or ACA of an 
obligation of the corporation resident in 

Canada, of the foreign affiliate of the cor- 

_ poration resident in Canada, or of the part- 
_ nership, as the case may be, that can rea- 

____ sonably be considered to have been issued 
or incurred in relation to the acquisition of 
the affiliate shares, or 


B) the redemption, acquisition or cancel- 

lation of a share of the corporation resident 

in Canada or of the foreign affiliate resi- 

- dent in Canada, as the case may be, or of 

_ an interest in the partnership that can rea- 

_ sonably be considered to have been issued 

in relation to the gas of the affiliate 
_ shares, and — 


=i) the amount of any gain rebtired by the 

- corporation resident in Canada or by the for- 

_ eign affiliate of the corporation resident in 

Canada, as the case may be, under an agree- 

_ ment that provides for the purchase, sale or 

exchange of currency, or from the disposition 

_ of a currency, which agreement or currency, 

as the case may be, can reasonably be consid- 

ered to have been entered into or acquired by 

_ the corporation resident in Canada, by the for- 

eign affiliate of the corporation resident in 

_ Canada, or by the partnership, as the case may 

_be, for the principal purpose of hedging the 

_ foreign exchange exposure arising in connec- 

tion with the acquisition of the affiliate shares. 

Application: The February 27, 2004 draft legislation, subsec. 132(11), 

will add the description of D to subsec. 93(2.2), applicable on the same 

basis as the amendment to the formula in 93(2). 

Technical Notes: Second, the addition to the loss under new 

variable “D” will be determined as the lesser of 


© The reduction of the loss in respect of exempt dividends 


| (determined as (B - C) in the formula), and 


° The total of the following amounts determined in respect of 
‘the corporation resident in Canada or the foreign affiliate of 
‘the corporation resident in Canada, as the case may be, 


—- the amount of the capital gain of the corporation resi- 
dent in Canada, of the foreign affiliate of the corpora- 
tion resident in Canada, or of the partnership (to the ex- 
tent that such a gain is reasonably attributable to the 
corporation resident in Canada, or to the foreign affili- 
ate of the corporation resident in Canada, as the case 
may be) determined under paragraph 39(2)(a) for the 
taxation year that includes that time in respect of 


* the settlement or extinguishment of an obligation of 
the corporation resident in Canada, of the foreign 
affiliate of the corporation resident in Canada, or of 
the partnership, as the case may be, that can reason- 
ably be considered to have been issued or incurred 
in relation to the acquisition of the affiliate shares, 
or 


¢ the redemption, acquisition or cancellation of a 
share of the corporation resident in Canada or of the 
foreign affiliate resident in Canada, as the case may 
be, or of an interest in the partnership that can rea- 


S..93(2.2) 


sonably be considered to have been issued in rela- 
tion to the acquisition of the affiliate shares, and 


— the amount of any gain realized by the corporation resi- 
dent in Canada or by the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, under an 
agreement that provides for the purchase, sale or ex- 
change of currency, or from the disposition of a cur- 
rency, which agreement or currency, as the case may 
be, can reasonably be considered to have been entered 
into or acquired by the corporation resident in Canada, 
by the foreign affiliate of the corporation resident in 
Canada, or by the partnership, as the case may be, for 
the principal purpose of hedging the foreign exchange 
exposure arising in connection with the eegusiaen of 
the affiliate shares. — 


Refer to the coming-into-force commentary fonder 93(2)D] to” 
determine the coming-into-force dates for this new subsection. 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3) — Exempt 
dividends; 93.1(1) — Where shares are owned by partnership; 93.1(2) — 
Dividend on shares of foreign affiliate held by partnership; 257 — 
Formula amounts cannot calculate to less than zero. 


History: Subsec. 93(2.2) amended by 2001, c. 17, subsec. 70(7) to re- 
place the references to the expression “4/3 of” with references to the word 
“twice”, applicable to taxation years that end after February 27, 2000 ex- 
cept that, for a taxation year of a taxpayer that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before 
October 17, 2000, the references to the word “twice” shall be read as ref- 
erences to the expression “the fraction that is the reciprocal of the fraction 
in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year, multiplied by”. 


Subsec. 93(2.2) added by the said c. 17, subsec. 70(3), applicable to dispo- 
sitions that occur after November 1999. 


(2.3) Loss limitation — disposition of partnership 
interest — Where 


(a) corporation resident in Canada has an allowable 
capital loss from a partnership from a disposition at 
any time of an interest in another partnership that has a 
direct or indirect interest in shares of the capital stock 
of a foreign affiliate of the corporation resident in 
Canada (in this subsection referred to as “affiliate 
shares’), or 


(b) a foreign affiliate of a corporation resident in Can- 
ada has an allowable capital loss from a partnership 
from a disposition at any time by a partnership of an 
interest in another partnership that has a direct or indi- 
rect interest in shares of the capital stock of a foreign 
affiliate of the corporation resident in Canada that 
would not be excluded property of the affiliate if the 
affiliate owned the shares immediately before the dis- 
position (in this subsection referred to as “affiliate 
shares’), 


the amount of the allowable capital loss is deemed to be 
the amount determined by the formula 


RE(BAG 
Proposed Amendment — 93(2.3) formula 


A-(B-C)+D 


Application: The February 27, 2004 draft legislation, subsec. 132(12), 
will amend the formula in subsec. 93(2.3) to read as above, applicable 
on the same basis as the amendment to the formula in 93(2). 


Technical Notes: Subsection 93(2.3) provides rules for the 
purpose of determining the allowable capital loss of a corpora- 
tion resident in Canada from the disposition by a partnership of 
an interest in another partnership that has interests in shares of 
the capital stock of a foreign affiliate of the corporation resi- 
dent in Canada and for determining the allowable capital loss 
of a foreign affiliate of the corporation resident in Canada from 
a disposition by a partnership of an interest in another partner- 
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ship that has interests in shares of the capital stock of another 
foreign affiliate of the corporation resident in Canada that 
would not be excluded property if the shares were owned by 
the foreign affiliate. 
The amount of the allowable capital loss otherwise determined — 
is reduced by '/2 of the exempt dividends received, on the share 
or a share for which the share was substituted, by the corpora- — 
tion resident in Canada, by another corporation resident in Can- 
ada that is related to the corporation, or by a foreign affiliate of 
either of those corporations resident in Canada (to the extent 
that the exempt dividends have not already reduced losses or 
allowable capital losses of those corporations or foreign affili- 
ates under subsection 93(2), (2.1), (2.2) or (2.3)). The term “ex- 
empt dividend” is defined in subsection 93(3). 
Subsection 93(2.3) is being amended to permit the corporation 
resident in Canada or its foreign affiliate to restore an allowa- 
ble capital loss from a disposition by a Partnership of an inter- 
est in another partnership that has interests in shares of the cap- 
ital stock of a foreign affiliate of the corporation resident in 
Canada to the extent of the lesser of two amounts. 

« The first amount is the reduction of the allowable capital 

loss attributable to ewes dividends. 


° ‘The second amount is one- -half of the total of the following 
gains determined in respect of the corporation resident in 
Canada or the foreign affiliate, as the case may De 

— - The foreign exchange gain arising on the settlement of 

an obligation issued or incurred to acquire the share. 


The foreign exchange gain arising on the redemption, 
act 1der or cancellation of shares issued to sega - 
the share. © 


- ake gain arising under an agreement that ee for 
the purchase, sale or exchange of a currency, Or from 
the disposition of a currency, that was entered into or 

acquired for hedging the foreign exchange exposure 

_ arising in connection with the acquisition of the share. 
First, the formula i in subsection 93(2. 3) is being amended by 
ance the new variable “PD” and will read as” follows: 


AS (B-O4aD 


where 


A 1s the amount of the allowable capital loss determined 
without reference to this subsection, 


B is ‘> of the total of all amounts each of which was re- 
ceived before that time, in respect of an exempt divi- 
dend on affiliate shares or on shares for which affiliate 
shares were substituted, by 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident 
in Canada, 


(c) a foreign affiliate of the corporation resident in 
Canada, or 


(d) a foreign affiliate of a corporation related to the 
corporation resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is '/2 of 
the amount by which a loss (determined without 
reference to this section), of a corporation or for- 
eign affiliate described in the description of B from 
another disposition at or before that time of affili- 
ate shares or shares for which affiliate shares were 
substituted, was reduced under subsection (2) in re- 
spect of the exempt dividends referred to in the 
description of B, 


(b) the total of all amounts each of which is the 
amount by which an allowable capital loss (deter- 
mined without reference to this section), of a cor- 
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D is the lesser of a 
(a) the amount, ‘f any, by. which the amount de- - 
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poration or foreign affiliate described in the 
description of B from a disposition at or before that 
time by a partnership of affiliate shares or shares 
for which affiliate shares were substituted, was re- 
duced under subsection (2.1) in respect of the ex- 
empt dividends referred to in the description of B, 


(c) the total of all amounts each of which is '/2 of 
the amount by which a loss (determined without 
reference to this section), from a disposition at or 
before that time by a corporation or foreign affili- 
ate described in the description of B of an interest 
in a partnership, was reduced under subsection 
(2.2) in respect of the exempt dividends referred to 
in the description of B, and 


(d) the total of all amounts each of which is the 
amount by which an allowable capital loss (deter- 
mined without reference to this section), of a cor- 
poration or foreign affiliate described in the 
description of B from a disposition at or before that 
time by a partnership of an interest in another part- 
nership, was reduced under this subsection in re- 
spect of the exempt dividends referred to in the 
Enon of B. 


Proposed Addition - — tee i 


_ termined for B excectls the amot it 
_ for C and | 


- (b) one-half of ike total’ of he éstlowin 
determined in respect of the corporation resident 
in Canada or the foreign affiliate of the corpora-— 
tion resident 1 in Canada, as the case may be, = 


(i) the amount of the capital gain of the corpo-_ 
ration resident in Canada, of the foreign affili- 

ate of the corporation resident in Canada, or 
of the partnership (to the extent that such a. 

_ gain is reasonably attributable to the corpora- 
tion resident in Canada, or to the foreign affil- 
iate of the corporation resident in Canada, as 
the case may be) determined under paragraph 
39(2)(a) for the taxation year that includes 
that time in respect of 


(A) the settlement or ‘extinguishment of an 
obligation of the corporation resident in 
Canada, of the foreign affiliate of the cor- 
poration resident in Canada, of the partner- 
ship or of the other partnership, as the case 
may be, that can reasonably be considered 
to have been issued or incurred in relation 
to the acquisition of the affiliate shares, or 


(B) the redemption, acquisition or cancel- 
lation of a share of the corporation resident 
in Canada or of the foreign affiliate of the 
corporation resident in Canada, as the case 
may be, or of an interest in the partnership 
or in the other partnership, as the case may 
be, that can reasonably be considered to 
have been issued in relation to the acquisi- 
tion of the affiliate shares, and 


(ii) the amount of any gain realized by a part- 
nership (to the extent that such gain is reason- 
ably attributable to the corporation resident in 
Canada or to the foreign affiliate of the corpo- 
ration resident in Canada, as the case may be), 
by the corporation resident in Canada or by 
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_ the foreign affiliate of the corporation resident 

|. in Canada, as the case may be, under’ an 

agreement that provides for the purchase, sale 

or exchange of currency, or from the disposi- 

tion of a currency, which agreement or cur- 

tency, as the case may be, can reasonably be 

considered to have been entered into or ac- 

_ quired by the partnership, by the corporation 

_ resident in Canada or by the foreign affiliate 

__ of the corporation resident in Canada, as the 

case may be, for the principal purpose of 

_ hedging the foreign exchange exposure aris- 

ing in connection with the ag ie of the 
affiliate shares. 


Application: The February 47, 2004 draft legislation, subsec. 132(13), 
will add the description of D to subsec. 93(2.3), applicable on the same 
basis as the amendment to the formula in 93@).. 


Technical Notes: Second, the addition to the sicudble capi- 
tal loss. under new sanables: : ol be seeuined as the lesser 
of: 


_« The reduchicg of the allowable capital loss in jose: of ex- 
 empt dividends etermined as B- o) in the formula), and 


. Z of the total of th following amounts determined in re- 
: resident in Canada or the foreign 
aifiiake e the corporation on in alin! as the case 
may be, 


the amount of the copter gain of the sorboraniea resi- 

dent in Canada, of the foreign affiliate of the corpora- 

_ tion resident in Canada, or of the partnership (to the ex- 

tent that such a gain is reasonably attributable to the 

_ corporation resident in Canada, or to the foreign affili- 

ate of the corporation resident in Canada, as the case 
| may be) determined under paragraph 39(2)(a) for the 
_ taxation neat that palaces that time in ne ae 


: the corpcrnon den in Canada, of the foreign 

affiliate of the corporation resident in Canada, of 
_the partnership or of the other partnership, as the 
_ case may be, that can reasonably be considered to 
have been issued or incurred in relation to the ac- 
quisition of the affiliate shares, or 


6 


the redemption, acquisition or cancellation of a 
share of the corporation resident in Canada or of the 
foreign affiliate of the corporation resident in Can- 
ada, as the case may be, or of an interest in the part- 
nership or in the other partnership, as the case may 
be, that can reasonably be considered to have been 
issued in relation to ne _ ecasion of the affiliate 
shares, and _ 


- — the amount of any Oe realized by a partnership (to the 
extent that such gain is reasonably attributable to the 
corporation resident in Canada or to the foreign affiliate 
of the corporation resident in Canada, as the case may 

be), by the corporation resident in Canada or by the for- 
eign affiliate of the corporation resident in Canada, as 
the case may be, under an agreement that provides for 
the purchase, sale or exchange of currency, or from the 
disposition of a currency, which agreement or currency, 
as the case may be, can reasonably be considered to 
have been entered into or acquired by the partnership, 
by the corporation resident in Canada or by the foreign 
affiliate of the corporation resident in Canada, as the 
case may be, for the principal purpose of hedging the 
foreign exchange exposure arising in connection with 
the acquisition of the affiliate shares. 


Refer to the coming-into-force commentary [under 93(2)D] to 
determine the coming-into-force for this new subsection. 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 
dividends; 93.1(1) — 


93(3) — Exempt 
Where shares are owned by partnership; 93.1(2) — 


S. 93(2.3) 


Dividend on shares of foreign affiliate held by partnership; 257 — 
Formula amounts cannot calculate to less than zero. 


History: Subsec. 93(2.3) amended by 2001, c. 17, subsec. 70(8) to re- 
place the references to the fraction “3/4” with references to the fraction 
“1/2”, applicable.to taxation years that end after February 27, 2000 except 
that, for a taxation year of a taxpayer that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, the references to the fraction “1/2” shall be read as refer- 
ences to the fraction in para. 38(a), as amended by 2001, c. 17, that applies 
to the taxpayer for the year. 


Subsec. 93(2.3) added by the said c. 17, subsec. 70(3), applicable to dispo- 
sitions that occur after November 1999. 


(3) Exempt dividends — For the purposes of subsec- 
tions’(2) 10;(2.3), 


(a) a dividend received by a corporation resident in 
Canada is an exempt dividend to the extent of the 
amount in respect of the dividend that is deductible 
from the income of the corporation for the purpose of 
computing the taxable income of the corporation be- 
cause of paragraph 113(1)(a), (b) or (c); and 


(b) a dividend received by a particular foreign affiliate 
of a corporation resident in Canada from another for- 
eign affiliate of the corporation is an exempt dividend 
to the extent of the amount, if any, by which the por- 
tion of the dividend that was not prescribed to have 
been paid out of the pre-acquisition surplus of the 
other affiliate exceeds the total of such portion of the 
income or profits tax that can reasonably be consid- 
ered to have been paid in respect of that portion of the 
dividend by the particular affiliate or by a partnership 
in which the particular affiliate had, at the time of the 
payment of the income or profits tax, a partnership in- 
terest, either directly or indirectly. 


History: Subsec. 93(3) amended by 2001, c. 17, subsec. 70(9), applicable 
to dispositions that occur after November 1999. The subsec. formerly 
read: 


(3) For the purposes of subsection (2), 


(a) a dividend received by a corporation resident in Canada is 
an exempt dividend to the extent of the amount in respect of the 
dividend that is deductible from the income of the corporation 
in computing its taxable income by virtue of paragraph 
113(1)(a), (b) or (c); and 


(b) a dividend received by a foreign affiliate of a corporation 
resident in Canada from another foreign affiliate of that corpo- 
ration is an exempt dividend to the extent of the amount, if any, 
by which the portion of the dividend that was not prescribed to 
have been paid out of the pre-acquisition surplus of that other 
affiliate exceeds such portion of any income or profits tax paid 
by the first-mentioned affiliate as may reasonably be regarded 
as having been paid in respect of that portion of the dividend. 


Regulations: 5900(1)(c) (amount prescribed to have been paid out of 
pre-acquisition surplus). 


(4) Loss on disposition of shares of foreign affili- 
ate — Where a taxpayer resident in Canada or a foreign 
affiliate of the taxpayer (in this subsection referred to as 
the “vendor”) has acquired shares of a foreign affiliate of 
the taxpayer (in this subsection referred to as the “ac- 
quired affiliate”) on the disposition of shares of any other 
foreign affiliate of the taxpayer (other than a disposition 
to which subsection 40(3.4) applies), 


(a) the capital loss therefrom otherwise determined 
shall be deemed to be nil; and 


(b) in computing the adjusted cost base to the vendor 
of all shares of any particular class of the capital stock 
of the acquired affiliate owned by the vendor immedi- 
ately after the disposition, there shall be added an 
amount determined by the formula 
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C 
Oh Ba 


where 


A is the cost amount to the vendor immediately 
before the disposition of the shares disposed of, 


Bis the total of 


(i) the proceeds of disposition of the shares dis- 
posed of, and 


(ii) the total of all amounts deducted under par- 
agraph (2)(d) in computing losses of the vendor 
from the dispositions of the shares disposed of, 


C is the fair market value, immediately after the dis- 
position, of all shares of that particular class owned 
by it at that time, and 


D is the fair market value, immediately after the dis- 
position, of all shares of the capital stock of the ac- 
quired affiliate owned by it at that time. 


Related Provisions: 93(2) — Loss limitation on disposition of share; 
93.1(1) — Where shares are owned by partnership; 257 — Formula can- 
not calculate to less than zero. 


History: The opening words of subsec. 93(4) amended by 1998, c. 19, s. 
120, applicable, subject to s. 247 of 1998, c. 19 (grandfathering rule repro- 
duced after s. 260), to dispositions of property that occur after April 26, 
1995. The opening words formerly read: 


(4) Where a taxpayer resident in Canada or a foreign affiliate of the 
taxpayer (in this subsection referred to as the “vendor’’) has ac- - 
quired shares of a foreign affiliate of the taxpayer (in this subsection 
referred to as the “acquired affiliate”) on the disposition of shares of 
any other foreign affiliate of the taxpayer (other than a disposition 
to which subsection 85(4) applies), the following rules apply: 


Para. 93(4)(b) substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 
69(3), applicable to dispositions of shares occurring after July 13, 1990. 
Para. 93(4)(b) formerly read: 


(b) in computing the adjusted cost base to the vendor of all shares of 
any particular class of the capital stock of the acquired affiliate 
owned by it immediately after the disposition there shall be added 
the amount that is equal to that proportion of the amount, if any, by 
which 


(i) the cost amount to it immediately before the disposition of 
the shares disposed of 


exceeds 
(ii) the proceeds of the disposition 
that 


(111) the fair market value, immediately after the disposition, of 
all. shares of that class owned by it at that time, 
“1s of 


(iv) the fair market value, immediately after the disposition, of 
all shares of the capital stock of the acquired affiliate owned by 
it at that time. 


Interpretation Bulletins: See at end of s. 93. 


(5) Late filed elections — Where the election referred 
to in subsection (1) was not made on or before the day on 
or before which the election was required by that subsec- 
tion to be made, the election shall be deemed to have been 
made on that day if, on or before the day that is 3 years 
after that day, 


(a) the election is made in prescribed manner; and 


(b) an estimate of the penalty in respect of that elec- 
tion is paid by the corporation when that election is 
made. 


Regulations: 5902 (prescribed manner). 


Forms: T2107: Election for a disposition of shares in a foreign affiliate. 
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(5.1) Special cases — Where, in the opinion of the 
Minister, the circumstances of a case are such that it 
would be just and equitable 


(a) to permit an election under subsection (1) to be 
made after the day that is 3 years after the day on or 
before which the election was required by that subsec- 
tion to be made, or 


(b) to permit an election made under subsection (1) to 
be amended, 


the election or amended election shall be deemed to have 
been made on the day on or before which the election was 
so required to be made if 


(c) the election or amended election is made in pre- 
scribed form, and 


(d) an estimate of the penalty in respect of the election 
or amended election is paid by the corporation when 
the election or amended election 1s made, 


and where this subsection applies to the amendment of an 
election, that election shall be deemed not to have been 
effective. 


Forms: T2107: Election for a disposition of shares in a foreign affiliate. 


(6) Penalty for late filed election — For the purposes 
of this section, the penalty in respect of an election or 
amended election referred to in paragraph (5)(a) or 
(5.1)(c) is an amount equal to the lesser of 


(a) '/44 of 1% of the amount designated in the election 
or amended election for each month or part of a month 
during the period commencing with the day on or 
before which the election is required by subsection (1) 
to be made and ending on the day the election is made, 
and 


(b) an amount, not exceeding $8,000, equal to the 
product obtained by. multiplying $100 by the number 
of months each of which is a month all or part of 
which is during the period referred to in paragraph (a). 


Related Provisions: 93(7)— Assessment of penalty; 220(3.1) — 
Waiver of penalty by CCRA. 


(7) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election and amended 
election referred to in paragraph (5)(a) or (5.1)(c), assess 
the penalty payable and send a notice of assessment to the 
corporation, and the corporation shall pay forthwith to the 
Receiver General the amount, if any, by which the pen- 
alty so assessed exceeds the total of all amounts previ- 
ously paid on account of that penalty. 


Definitions [s. 93]: “adjusted cost base” — 54, 248(1); “allowable capi- 
tal loss” — 38(b), 248(1); ‘““amount” — 248(1); “arm’s length” — 251(1); 
“Canada” — 255; “capital gain”, “capital loss” —39(1), 248(1); 
“class” —of shares 248(6); “corporation” — 248(1), Interpretation Act 
35(1); “cost amount”, “disposition”, “dividend” — 248(1); “excluded pro- 
perty” — 93(1.4)(a), 95(1); “exempt surplus” — 113(1)(a), Reg. 
5907(1)(d); “foreign affiliate’ — 93.1(1), 95(1), 248(1); “Minister” — 
248(1); “pre-acquisition surplus” — Reg. 5900(1)(c); “prescribed” — 
248(1); “proceeds of disposition” —54; “property”, “regulation” — 
248(1); “related” — 251(2)-(6); “resident in Canada’ — 250; ‘“‘share” — 
248(1); “specified purchaser” — 93(1.6); “specified vendor” — 93(1.5); 
“taxable capital gain” — 38(a), 248(1); “taxable income” — 248(1); “tax- 
able surplus” — 113(1)(b)(i), Reg. 5907(1)(k); “taxation year’ — 95(1) 
(for foreign affiliate only), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 93]: IT-392: Meaning of the term “share” 
(archived); IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada. 


93.1 (1) Shares held by a partnership — For the pur- 
pose of determining whether a non-resident corporation is 
a foreign affiliate of a corporation resident in Canada for 


S. 93.1(2)(d)(ii) 


the purposes of subsections (2) and 20(12), sections 93 
and 113, paragraph 128.1(1)(d), (and any regulations 
made for the purposes of those provisions), section 95 (to 
the extent that that section is applied for the purposes of 
those provisions) and section 126, where based on the as- 
sumptions contained in paragraph 96(1)(c), at any time 
shares of a class of the capital stock of a corporation are 
owned by a partnership or are deemed under this subsec- 
tion to be owned by a partnership, each member of the 
partnership is deemed to own at that time that number of 
those shares that is equal to the proportion of all those 
shares that 


(a) the fair market value of the member’s interest in 
the partnership at that time 


is of 
(b) the fair market value of all members’ interests in 
the partnership at that time. 


Regulations: 5905(14) (where number of shares deemed owned in- 
creases or decreases). 


(2) Where dividends received by a partnership — 
Where, based on the assumptions contained in paragraph 
96(1)(c), at any time shares of a'class of the capital stock 
of a foreign affiliate of a corporation resident in Canada 
(in this subsection referred to as “affiliate shares”) are 
owned by a partnership and at that time the affiliate pays 
a dividend on affiliate shares to the partnership (in this 
subsection referred to as the “partnership dividend”’), 


(a) for the purposes of sections 93 and 113 and any 
regulations made for the purposes of those sections, 
each member of the partnership is deemed to have re- 
ceived the proportion of the partnership dividend that 


(i) the fair market value of the member’s interest in 
the partnership at that time 


is of 
(11) the fair market value of all members’ interests’ 
in the partnership at that time; 


(b) for the purposes of sections 93 and 113 and any 
regulations made for the purposes of those. sections, 
the proportion of the partnership dividend deemed by 
paragraph (a) to have been received by a member of 
the partnership at that time is deemed to have been re- 
ceived by the member in equal proportions on each af- 
filiate share that is property of the partnership at that 
time; 

(c) for the purpose of applying section 113, in respect 
of the dividend referred to in paragraph (a), each affili- 
ate share referred to in paragraph (b) is deemed to be 
owned by each member of the partnership; and 


(d) notwithstanding paragraphs (a) to (c), 


(i) where the corporation resident in Canada is a 
member of the partnership, the amount deductible 
by it under section 113 in respect of the dividend 
referred to in paragraph (a) shall not exceed the 
portion of the amount of the dividend included in 
its income pursuant to subsection 96(1), and 


(11) where another foreign affiliate of the corpora- 
tion resident in Canada is a member of the partner- 
ship, the amount included in that other affiliate’s 
income in respect of the dividend referred to in 
paragraph (a) shall not exceed the amount that 
would be included in its income pursuant to sub- 
section 96(1) in respect of the partnership dividend 
received by the partnership if the value for H in the 
definition “foreign accrual property income” in 
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subsection 95(1) were nil and this Act were read 
without reference to this subsection. 


Related Provisions: 92(4)-(6) — Dividend from pre-acquisition sur- 
plus; 93.1(1) — Where shares are owned by partnership; 95(1)“foreign ac- 
crual property income”H — Exclusion from FAPI. 


History: S. 93.1 added by 2001, c. 17, s. 71, subsec. 93.1(1) applicable in 
determining whether a non-resident corporation is, at any time after No- 
vember 1999, a foreign affiliate of a taxpayer and, where a taxpayer so 
elects and notifies the Minister of National Revenue in writing before 
2002 of its election, that subsection also applies in determining (other than 
for the purposes of subsec. 20(12) and s. 126) whether a non-resident cor- 
poration was, at any time after 1972 and before December 1999, a foreign 
affiliate of the taxpayer; subsec. 93.1(2) applicable in respect of dividends 
received after November 1999. 


Definitions [s. 93.1]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “dividend” — 248(1); “foreign accrual property 
income” — 95(1), (2), 248(1); “foreign affiliate” —93.1(1), 95(1), 
248(1); “non-resident” — 248(1); “property”, “regulation” — 248(1); 
“resident in Canada” — 250; “share” — 248(1). 


94. (1) Application of certain provisions to trusts 
not resident in Canada — Where, 


(a) at any time in a taxation year of a trust that is not 
resident in Canada or that, but for paragraph (c), 
would not be so resident, a person beneficially inter- 
ested in the trust (in this section referred to as a “‘bene- 
ficiary”’) was 


(1) a person resident in Canada, 


(11) a corporation or trust with which a person resi- 
dent in Canada was not dealing at arm’s length, or 


(111) a controlled foreign affiliate of a person resi- 
dent in Canada, and 


(b) at any time in or before the taxation year of the 
trust, 


(i) the trust, or a non-resident corporation that 
would, if the trust were resident in Canada, be a 
controlled foreign affiliate of the trust, has, other 
than in prescribed circumstances, acquired pro- 
perty, directly or indirectly in any manner 
whatever, from 


(A) a particular person who 


(1) was the beneficiary referred to in para- 
graph (a), was related to that beneficiary or 
was the uncle, aunt, nephew or niece of that 
beneficiary, 


(iI) was resident in Canada at any time in 
the 18 month period before the end of that 
year or, in the case of a person who has 
ceased to exist, was resident in Canada at 
any time in the 18 month period before the 
person ceased to exist, and 


(iI) in the case of an individual, had before 
the end of that year been resident in Canada 
for a period of, or periods the total of which 
is, more than 60 months, or 


(B) a trust or corporation that acquired the pro- 
perty, directly or indirectly in any manner 
whatever, from a particular person described in 
clause (A) with whom it was not dealing at 
arm’s length 


and the trust was not 


(C) an inter vivos trust created at any time 
before 1960 by a person who at that time was a 
non-resident person, 
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(D) a testamentary trust that arose as a conse- 
quence of the death of an individual before 
1976, or 


(E) governed by a foreign retirement arrange- 
ment, or 


(ii) all or any part of the interest of the beneficiary 
in the trust was acquired directly or indirectly by 
the beneficiary by way of 


(A) purchase, 


(B) gift, bequest or inheritance from a person 
referred to in clause (i)(A) or (B), or 


(C) the exercise of a power of appointment by a 
person referred to in clause (i)(A) or (B), 


the following rules apply for that taxation year of the 
trust: 


(c) where the amount of the income or capital of the 
trust to be distributed at any time to any beneficiary of 
the trust depends on the exercise by any person of, or 
the failure by any person to exercise, any discretionary 
power, 


(i) the trust is deemed for the purposes of this Part 
and sections 233.3 and 233.4 to be a person resi- 
dent in Canada no part of whose taxable income is 
exempt because of section 149 from tax under this 
Part and whose taxable income for the year is the — 
amount, if any, by which the total of 


(A) the amount, if any, that would but for this 
subparagraph be its taxable income earned in 
Canada for the year, 


(B) the amount that would be its foreign accrual 
property income for the year if 


(1) except for the purpose of applying sub- 
sections 104(4) to (5.2) to days after 1998 
that are determined under subsection 104(4), 
the trust were a non-resident corporation all 
the shares of which were owned by a person 
who was resident in Canada, 


(II) the description of A in the definition 
“foreign accrual property income” in sub- 
section 95(1) were, in respect of dividends 
received after 1998, read without reference 
to paragraph (b) of that description, 


(III) the descriptions of B and E in that defi- 
nition were, in respect of dispositions that 
occur after 1998, read without reference to 
“other than dispositions of excluded pro- 
perty to which none of paragraphs (2)(c), (d) 
and (e) apply”, 

(IV) the value of C in that definition were 
nil, and 


(V) for the purposes of computing the trust’s 
foreign accrual property income, the conse- 
quences of the application of subsections 
104(4) to (5.2) applied in respect of days af- 
ter 1998 that are determined under subsec- 
tion 104(4), 


(C) the amount, if any, by which the total of all 
amounts each of which is an amount required 
by subsection 91(1) or (3) to be included in 
computing its income for the year exceeds the 
total of all amounts each of which is an amount 
deducted by it for that year under subsection 
91(2), (4) or (5), and 
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(D) the amount, if any, required by section 94.1 
to be included in computing its income for the 
year 


exceeds 


(E) the amount, if any, by which the total of all 
amounts each of which is an amount deducted 
by it under subsection 91(2), (4) or (5) in com- 
puting its income for the year exceeds the total 
of all amounts each of which is an amount in- 
cluded in computing its income for the year be- 
cause of subsection 91(1) or (3), and 


(11) for the purposes of section 126, 


(A) the amount that would be determined under 
subparagraph (i) in respect of the trust for the 
year, if that subparagraph were read without 
reference to clause (i)(A), is deemed to be in- 
come of the trust for the year from sources in 
the country other than Canada in which the trust 
would, but for subparagraph (1), be resident, and 


(B) any income or profits tax paid by the trust 
for the year (other than any tax paid because of 
this section), to the extent that it can reasonably 
be regarded as having been paid in respect of 
that income, is deemed to be non-business in- 
come tax paid by the trust to the government of 
that country, and 


(d) in any other case, for the purposes of subsections 
91(1) to (4) and sections 95 and 233.4, 


(i) the trust shall, with respect to any beneficiary 
under the trust the fair market value of whose ben- 
eficial interest in the trust is not less than 10% of 
the aggregate fair market value of all beneficial in- 
terests in the trust, be deemed to be a non-resident 
corporation that is controlled by the beneficiary, 


(ii) the trust shall be deemed to be a non-resident 
corporation having a capital stock of a single class 
divided into 100 issued shares, and 


(iii) each beneficiary under the trust shall be 
deemed to own at any time the number of the is- 
sued shares that is equal to the proportion of 100 
that 


(A) the fair market value at that time of the ben- 
eficiary’s beneficial interest in the trust 


is of 
(B) the fair market value at that time of all ben- 
eficial interests in the trust. 


Proposed Amendment — 94(1) 
See at end of s. 94. | 


Related Provisions: 94(2) — Rights and obligations; 94(3) — Deduc- 
tion in computing taxable income; 94(4) — Deduction from foreign ac- 
crual property income; 94(5) — ACB of capital interest in trust; 94(6) — 
Where financial assistance given; 94.1(2) — Trust covered by 94(1)(c) or 
(d) is a “non-resident entity”; 126 — Foreign tax credit; 248(8) — Occur- 
rences as a consequence of death; 248(25) — Beneficially interested. 
History: Subparas. 94(1)(c)(i) and (ii) amended by 2001, c. 17, s. 72, ap- 
plicable to 1999 et seg. The subparas. formerly read: 
(i) the trust is deemed for the purposes of this Part and sections 
233.3 and 233.4 to be a person resident in Canada no part of whose 
taxable income is exempt because of section 149 from Part I tax and 
whose taxable income for the taxation year is the total of 
(A) the amount, if any, that would but for this subparagraph be 
its taxable income earned in Canada for that year, 
(B) the amount that would, if it were a trust to which paragraph 
(d) applies, be its foreign accrual property income for that year, 
and 


S. 94(4) 


(C) the amount, if any, by which the amount required by section 
91 to be included in computing its income for the year exceeds 
the amount deducted for that year by virtue of subsections 
91(2), (4) and (5), and 


(ii) for the purposes of section 126, 


(A) the amounts referred to in clauses (i)(B) and (C) shall be 
deemed to be income of the trust from sources in the country 
other than Canada in which the trust would, but for subpara- 
graph (i), be resident, and 


(B) such part of any income or profits tax paid by the trust for 
the year (other than any tax paid by virtue of this section) that 
may reasonably be regarded as having been paid in respect of 
that income shall be deemed to be the non-business-income tax 
paid by the trust to the government of that country, and 


The opening words of subpara. 94(1)(c)(i), and the opening words of para. 
94(1)(d), amended by 1997, c. 25, subsecs. 20(1), (2), applicable after 
1995. These portions formerly read: 


(1) the trust shall be deemed for the purposes of this Part to be a 
person resident in Canada not exempt from tax under section 
149 whose taxable income for the taxation year is the total of 


(d) in any other case, for the purposes of subsections 91(1) to (4) 
and section 95, 


Cl. 94(1)(b)(i)(E) added by 1994, c. 7, Sch. If (1991, c. 49), s. 70, applica- 
ble to 1990 et seq. 


Regulations: 5909 (prescribed circumstances for 94(1)(b)(i)). 


Interpretation Bulletins: IT-447: Residence of a trust or estate; IT- 
451R: Deemed disposition and acquisition on ceasing to be or becoming 
resident in Canada. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


Forms: T2 SCH 22: Non-resident discretionary trust. 


(2) Rights and obligations — Where paragraph (1)(c) 
is applicable to a trust, each person described in clause 
(1)(b)G)(A) or (B) shall jointly and severally with the 
trust have the rights and obligations of the trust by virtue 
of Divisions I and J and shall be subject to the provisions 
of Part XV, but no amount in respect of taxes, penalties, 
costs and other amounts payable under this Act shall be 
recoverable from any such person except to the extent of 


(a) amounts paid to the person by the trust or the pay- 
ment of which from the trust the person is entitled to 
enforce; and 


(b) amounts received by the person on the disposition 
of an interest in the trust. 


Related Provisions: 94(3)(e) [proposed] — Application after 2002. 


(3) Deduction in computing taxable income — In 
computing the amount of taxable income of a trust to 
which paragraph (1)(c) applies for any taxation year, 
there may be deducted such portion of the amount that 
would, but for this subsection, be included in computing 
the taxable income of the trust for the year by virtue of 
clauses (1)(c)(i)(B) and (C) as may reasonably be consid- 
ered as having become an amount payable in the year 
within the meaning of subsection 104(24) to a 
beneficiary. 

Interpretation Bulletins: [T-342R: Trusts — income payable to benefi- 


ciaries; IT-451R: Deemed disposition and acquisition on ceasing to be or 
becoming resident in Canada. 


(4) Deduction from foreign accrual property in- 
come — In computing the foreign accrual property in- 
come of a trust to which paragraph (1)(d) applies for any 
taxation year, there may be deducted such portion of the 
amount that would, but for this subsection, be the foreign 
accrual property income of the trust as may reasonably be 
considered as having become an amount payable in the 
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year within the meaning of subsection 104(24) to a 
beneficiary. 


Interpretation Bulletins: [T-342R: Trusts — income payable to benefi- 
ciaries; IT-451R: Deemed disposition and acquisition on ceasing to be or 
becoming resident in Canada. 


(5) Adjusted cost base of capital interest in 
trust — In computing, at any time in a taxation year, the 
adjusted cost base to a taxpayer resident in Canada of a 
capital interest in a trust to which paragraph (1)(d) 
applies, 


(a) there shall be added any amount required by sub- 
section 91(1) or (3) to be included in computing the 
taxpayer’s income for the year or any preceding taxa- 
tion year (or that would have been so required to be 
included but for subsection 56(4.1) and sections 74.1 
to 75 of this Act and section 74 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952) 
in respect of that interest; and 


(b) there shall be deducted any amount deducted by 
the taxpayer by reason of subsection 91(2) or (4) in 
computing the taxpayer’s income for the year or any 
preceding taxation year (or that would have been so 
deductible by the taxpayer but for subsection 56(4.1) 
and sections 74.1 to 75 of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952) in respect of that interest. 


Related Provisions: 53(1)(d.1) — Addition to ACB; 53(2)(b. 1) — Re- 
duction in ACB. 


(6) Where financial assistance given — For the pur- 
poses of paragraph (1)(b), a trust or a non-resident corpo- 
ration shall be deemed to have acquired property from 
any person who has given a guarantee on its behalf or 
from whom it has received any other financial assistance 
whatever. 


(7) [Repealed] 


History: Subsec. 94(7) repealed by 1994, c. 7, Sch. VII (1993, c. 24), s. 
39, applicable after 1990. [See now subsec. 248(25).] Subsec. (7) formerly 
read: 


(7) Beneficially interested — For the purposes of this section, a 
person is beneficially interested in a trust if that person has any right 
(whether immediate or future, whether absolute or contingent or 
whether conditional on or subject to the exercise of a discretionary 
power by any person or persons) to receive any of the income or 
capital of the trust either directly from the trust or indirectly through 
one.or more other trusts. 


Definitions [s. 94]: ‘adjusted cost base” — 54, 248(1); “allowable capi- 


tal loss” — 38(b), 248(1); “amount”, “arm’s 
length” — 251(1); | “aunt” —252(2)(e); “beneficially interested” — 
248(25); “beneficiary” — 94(1)(a); “business” — 248(1); ‘Canada’? — 


255; “capital interest” — 108(1), 248(1); “consequence of the death” — 
248(8); “controlled foreign affiliate” — 94.1(2)(h), 95(1), 248(1); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “fiscal 


period” — 249(2)(b), 249.1; “foreign accrual property income’, “foreign 
affiliate” —95(1), 248(1); “foreign retirement arrangement’ — 248(1); 
“nephew”, “niece” — 252(2)(g); “non-resident” ; “non-resident- 
owned investment corporation” — 133(8), 248(1); Meron” “prescribed”, 

“property” — 248(1); “resident in Canada” — 94(1)(c)(i), 250; “share” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — (of 


foreign affiliate) 95(1); 
108(1), 248(1); 


“taxpayer” — 248(1); “testamentary _ trust” — 
“trust? — 104(1), 248(1), (3); “uncle” — 252(2)(e). 


Interpretation Bulletins [s. 94]: IT-451R: Deemed. disposition and 
acquisition on ceasing to be or becoming resident in Canada. 


Proposed Amendment _ 94 
Technical Notes [Oct. 30, 2003]: OVERVIEW. 


Income Tax Act, Part I, Division B 


Existing Rules: 


aes 94 sets out rules that tax the passive income earned by 
certain teen trusts. Section 94 fi ele pplies it a pee 


tion years: that begin in. » 2002. 


The ae bale briefly summarizes section 94 and related rules, 
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| Issue Summary 


trusts are 
subject to 
the new 
NRT 
rules? 


for a taxation year as a 


a contribution was made to 
| the trust by an entity (other | 


Canada) that is resident in 


year). 


| er than an exempt foreig 
__ | trust) will generally be sub- 
| ject to Canadian tax for a 
| taxation year if there is a 


the trust. More specifically 
27 ie | 
* the contribution was 


. _ the entity was resident in © 
'_| Canada (or generally within 
| a 60-month period befor 
the entity became resident 
in Canada or within a 60-_ 


_ ty ceased to be resident j in’ 
_ Canada), 
| © where the contibutiog 


months, and 


2. Who is | The trust is required to pay 


solidarily liable with the _ 
trust for the tax. However, 
the amount recoverable — 
| from an entity that is sim- 
| ply a beneficiary is limited 
to the beneficiary’s recov- 
ery limit. Relief is also 
available in some cases for 
a contributor whose contri- 
bution to the trust is insig- 
nificant relative to other 
contributions made to the 
trust. 


_ 1, Which | A. In general, a trust (other | 
than an exempt foreign | — 
trust) will be subject to tax a . 


trust resident in Canada if | 


_ than a recent immigrant to | ‘ 

s. 94(1) and (2). 
Canada altaspecifiedGme §§§§.___—sdzss 
(generally, the end oF the 


: B. In addition, a trust (oth: Z 


made by an entity when | 
i. specified time”, 


| month period after the enti- 1s 


| entity is an individual (oth- | 

| er than a trust), at the spec- | _ oo. 
ified ime the individual = = = —si( assis 

had been resident in Cana- | . 
datermoretian60 = . 


“at the specified time there; 
isanentity(otherthana |. ~—s_ 
specified charity or testa- | 

| mentary beneficiary) that is | 

resident in Canada and is a | 

beneficiary under the trust. 


responsi- | tax. If it fails todo so, | 
ble for the | each contributor referred to 
tax paya- | in 1(A) and/or each benefi- | 
ble by an | ciary referred to in 1(B) is 
NRT? jointly and severally or _ 


_ References 
"804G) 
“entity”, “ex- 
empt foreign 
trust”, “resident 
contributor”, 
“specified 
time” — s. 94(1) 
“contribution” — 


| ee: con- 
ob tributor - , enti- 
resident beneficiary under | oe 


’ ‘resident bench. 
_ Clary”, 


a9 be 


Speci- 
_ fied charity”, 


Jointly and sev- 
_ erally, or 
solidarily, liable: 

paragraph _ 
943d) 
Limit to amount 
recoverable — 

— 0407) 
Recovery lim- 
it — 94(8) 
Determination of 
fair market 
value — 94(9) 


_ Definitions — 


94(1) 


References | 


3. Where | A. Canadian rules generally 
the NRT | apply to the trust as if the — 
rules ap- | trust were resident in Cana- 
ply toa | da throughout the year for 
trust for a | the purpose of computing 
taxation | _ the trust’s income. 
year, how _ 
will the 
trust’s tax 
liabilities | - 
| be caleu- | - 
lated? 8 Ls 
_| B. Explicit rule treats the | = s. 94(3)(c); 
_ trust as becoming resident |  —94(4)(d), 
{| in Canada, with resulting 128.101). 
. adjustment | to cost amount — 
of property. : 


7 C. Parts XIL2 and XIII do | s. 94(3)(a)(vii) 
not apply to the trust. Ex- | and (viii) and 
_ | plicit exemption from Part — (4)(c) and 215 
en tax on amounts dis- _ and 216(4.1) 
| tributed tothe trustyalé | = 
Poe payer must still 
_ withhold. _ 


Dp. Flow. through of i income | s. 94(3)(a)(viii) 
| to resident and non-resident | and 104(7.01) — 
| beneficiaries permitted, | special rules — 
subject to special rules in 
| the event that Canadian- 
| source income is distribut-_ 
a ed to non-residents. 


Deparment. of. Finance news. release, December 17, 
2001: Non-Resident Trusts and Foreign Investment Entities 


Finance Minister Paul Martin today announced a one-year delay 
of the effective date of i income tax proposals affecting non-resi- 
dent trusts and foreign investment entities. 


Draft income tax legislation to implement these proposals, which 
were first put forward in the 1999 budget, was released for com- 
ment on August 2, 2001. Several detailed submissions have re- 
cently been received by the Department concerning the proposed 
legislation. Minister Martin noted that it is important to carefully 
consider these submissions before finalizing changes i in this com- 
plex area of the income tax system. _ 


Accordingly, it is proposed that the effective date for the new 
income tax rules affecting non-resident trusts and foreign invest- 
ment entities be delayed by one year, generally to take effect for 
taxation years that begin after 2002. This delay will allow for full 
consideration, in the first part of next year, of all of the submis- 
sions that have been received, in order to finalize and implement 
these proposals before the end of 2002. 


For further information: Jean-Michel Catta, Public Affairs and 
Operations Division, (613) 996-8080; Karl Littler, Senior Advi- 
sor, Tax Policy, Office of the Minister of Finance, (613) 996- 
7861; Non-Resident Trusts: Grant Nash, Tax Legislation Divi- 
sion, (613) 992-5287; Foreign Investment Entities: Marie-Claude 
Hébert, Tax Legislation Division, (613) 992-4859. 


Letter from Dept. of Finance, May 31, 2001: 
Dear [xxx] 


I an responding to your letter to Len Piiiee dated May 1, 2001 
concerning the Legislative Proposals and Explanatory Notes on 
Taxation of Non-Resident Trusts and Foreign Investment Entities 
(the “Legislative Proposals”) released by the Department of Fi- 
nance by way of Finance Canada News Release number 2000- 
O50, dated June 22, 2000. As you know, Finance Canada News 
Release number 2000-064, dated September 7, 2000, states that 
the implementation date for the Legislative Proposals will be 
delayed by one year, to taxation years that begin after 2001. 


Firstly, you suggested that the Legislative Proposals should be 
revised to allow a trust to elect to have the rules in proposed 


611 


S. 94 


| 


amended section 94 of the Income Tax Act (the “Act”’) apply to | 


the trust in respect of trust taxation years that begin after 2000. 
You noted that such a revision would be especially useful in 
cases such as where the trust is formed in 2001 and that the avail- 


ability of such an election would obviate the need for the trust to | 
report for the 2001 taxation year under the rules in existing sub- | 


section 94(1) of the Act and then to switch over to the mules in 
proposed new section 94 for the 2002 and subsequent taxation 
years. 

We have no objections to this suggestion and we are prepared to 
recommend to the Minister of Finance a revision to the imple- 


mentation provision for proposed new section 94. The recom- 


mended implementation provision would provide that 


* in general, proposed new section 94 would apply to trust tax- | 


ation years that begin after 2001, and 


trust that begin after 2000, if the trust was formed in 2001 
and has, on or before the trust's filing-due date for the taxa- 


tion year of the trust that includes the day on which the Act | 


| Thirdly, you made a suggestion for a change to paragraph (a) of 
sent, notified the Minister of National Revenue in writing of | 


implementing proposed new section 94 receives Royal As- 


its election to have proposed new subsection 94 apply to tax- 
ation years of the trust that begin after 2000. 


Secondly, you made suggestions concerning paragraph (h) of the 
proposed new definition “exempt foreign trust” in proposed new 


in subsection 233.2(1) (.e., a unit trust that has at least 150 bene- 
ficiaries in respect of the same class of units of the trust and 
meets the other conditions prescribed by section 4801.1 of the 
Income Tax Regulations) being an “exempt foreign trust” for the 
purpose of proposed new section 94. A unit trust that would not 
be subject to the rules in proposed new section 94 relating to 
non-resident trusts (the “new NRT rules’) could, however, be 
subject to the rules in proposed new sections 94.1 and 94.2 relat- 
ing to foreign investment entities (the “new FIE rules”). You 
pointed out that paragraph (h) of the proposed definition “exempt 
foreign trust” (as presently worded in the Legislative Proposals) 
could result in a situation where a unit trust would be subject to 
the new NRT rules in a particular taxation year of the tnist if the 


beneficiaries, but would become subject to the new FIE rules in 
trust had at least 150 beneficiaries. You suggested that the Legis- 


lative Proposals should be revised to allow a trust to have the 
right to make an election, applicable to a current taxation year of 


proposed new section 94 would apply to taxation years of the | 


Income Tax Act, Part I, Division B 


* throughout the period that begins at the beginning of the 
trust’s “electing year” and ends at the end of the trust’s cur- 
rent year (referred to in this letter as the “specified period”), 
all of the income of the trust for Canadian income tax pur- 
poses in any particular taxation year of the trust was paid, or 
became payable, in the particular year to a beneficiary under 
the trust. 

For this purpose, the trust’s “electing year” means the first partic- 
ular taxation year of the trust in respect of which both of the fol- 
lowing conditions are met: 


the trust is an “exempt foreign trust” (as defined in new sub- 
section 94(1)) at the end of the particular year and would, but 
for paragraph (h) of the definition “exempt foreign trust” in 
new subsection 94(1), have been deemed by new subsection 
94(3) to be resident in Canada in the particular year, and 


¢ the trust was, because of new subsection 94(3) or existing 
subsection 94(1) of the Act, deemed to be resident in Canada 
in the trust’s taxation year immediately preceding the particu- 
lar year. 


the definition “foreign investment entity” in proposed new sub- 


_ section 94.1{1) with a view to simplification of the drafting. 


_ While we will continue to consider your suggestion, we cannot at 
_ this time recommend the adoption of your suggestion. 

_ Thank you for writing. 

subsection 94(1) of the Act. That paragraph essentially results in | 
a trust described in paragraph (c) of the definition “exempt trust” | 


Yours sincerely, 
Brian Emewein 
Director, Tax Legislation Division, Tax Policy Branch 


94. Treatment of trusts with Canadian contribu- 
tors — (1) Definitions — The following definitions 
apply in this section. 


“arm’s length transfer”, at any time by an entity (re- 


_ ferred to in this definition as the “transferor”) means a 
_ transfer or loan (which transfer or loan is referred to in 
_ this definition as the “‘transfer”) of property (other than 


the trust and all subsequent taxation years, to have the definition | 


“exempt foreign trust” read without reference to paragraph (h). 


We have no objections to this suggestion and we are prepared to © 


recommend to the Minister of Finance a revision to paragraph (h) 
of the definition “exempt foreign trust” in proposed new subsec- 
tion 94(1). The recommended revision would provide that a non- 


resident trust that is, at the particular time, a trust described in | 
paragraph (c) of the definition “exempt trust” in subsection | 
233.2(1) will not be a trust described in paragraph (h) of the defi- | 


nition “exempt foreign trust” in proposed new subsection 94(1) 


for the trust’s taxation year that includes the particular time (re- | 


ferred to in this letter as the trust’s “current year’) if it meets all 
the following conditions: 


* the trust has, on or before the trust's filing-due date for the 
taxation year of the trust that is the later of 


— the “electing year” (as defined below) of the trust, 
and 
— the taxation year of the trust that includes the day on 


which the Act implementing new section 94 receives | 


Royal Assent, 


notified the Minister of National Revenue in writing that the | 


trust is electing to have the definition “exempt foreign trust” 
read without reference to paragraph (h) of the definition “ex- 


empt foreign trust” for the “electing year” of the trust and for © 


all subsequent taxation years of the trust, and 


a restricted property) that is made at that time (referred 


to in this definition as the “transfer time”) by the trans- 
trust did not, at the end of the particular year. have at least 150 © ) by th 


feror to a particular entity (referred to in this definition 


the subsequent year if, at the end of that subsequent year, the | as the “recipient”) where 


(a) it is reasonable to conclude that none of the rea- 
sons (determined by reference to all the circum- 
stances including the terms of a trust, an intention, 
the laws of a country or the existence of an agree- 
ment, a memorandum, a letter of wishes or any other 
arrangement) for the transfer is the acquisition at any 
time by any entity of an interest as a beneficiary 
under a non-resident trust; and 


(b) the transfer 


(i) is a payment of interest, of a dividend, of rent, 
of a royalty or of any other return on investment, 
or any substitute for such a return on investment, 
in respect of a particular property held by the re- 
cipient, if 
(A) the transfer is not a transfer described in 
paragraph (2)(g), or the transfer is a transfer 
described in paragraph (2)(g) that is an acqui- 
sition by the recipient of 
(1) a unit of a mutual fund trust or of a trust 
that would be a mutual fund trust if section 
4801 of the Regulations were read without 
reference to paragraph 4801(b), 


(II) a share of the capital stock of a mutual 
fund corporation, or 


(III) a particular share of the capital stock 
of a corporation (other than a closely-held 
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corporation) which particular share is iden- 
tical to a share that is, at the transfer time, 
of a class that is listed on a prescabed 
stock exchange, and 


(B) the fair market value of the property, at 
the transfer time, is not more than the amount 
that the transferor would have transferred at 
the transfer time in respect of the particular 
property to the recipient if the transferor dealt 
at arm’s length with the recipient, 


(ii) is a payment made by a corporation on a re- 
duction of the paid-up capital in respect of shares 
of a class of its capital stock held By the recipient, 
if 


(A) the transfer is not a transfer described in 
paragraph (2)(g), and 


(B) the amount of the payment is not more 
than the lesser of the amount of the reduction 
and the consideration for which the shares 
were issued, 


(iii) is a refund in whole or in part of a . gift that 
the recipient made to the transferor, if the recipi- 
ent is a trust and the transferor is at the transfer 
time a specified charity in respect of the 
recipient, 


(iv) is a transfer 


_ (A) in exchange for which, the recipient trans- 
fers or loans property (other than a restricted 
property) to the transferor, or becomes obli- 
gated to transfer or loan property (other than a 
restricted property), and 


(B) for which it is reasonable to conclude 


(I) having regard only to the transfer and 
the exchange that the transferor would 
have been willing to make the transfer if 
the transferor dealt at arm’s length with the 
recipient, and 


(II) that the terms and conditions, and cir- 
cumstances, under which the transfer was 
made would have been acceptable to the 
transferor if the transferor dealt at arm’s 
length with the recipient, 


(v) is made in satisfaction of an obligation that 
arose because of a transfer to which subparagraph 
(iv) applied, if 
(A) the transfer is not a transfer described in 
paragraph (2)(g), 
(B) the transferor would have been willing to 
make the transfer if the transferor dealt at 
arm’s length with the recipient, and 


(C) the terms and conditions, and circum- 
stances, under which the transfer was made 
would have been acceptable to the transferor 
if the transferor dealt at arm’s length with the 
recipient, 


(vi) is a payment of an amount owing by the 
transferor under a written agreement the terms 
and conditions of which, when entered into, were 
terms and conditions that, having regard only to 
the amount owing and the agreement, persons 
dealing at arm’s length would have entered into, 
if the transfer is not a transfer described in para- 


graph (2)(g), 


S. 94(1) arm 


_ (vil) is a payment made before 2002 to a trust (or 
to a corporation controlled by the trust or to a 
partnership of which the trust is a majority inter- 
est partner, together referred to in this subpara- 
graph as “the specified person or partnership”) in 

repayment of or otherwise in respect of a particu- 
lar loan made by the trust (or by the specified 
person or partnership, as the case may be) to the 
transferor, or 


(Vili) is a payment made after 2001 to a trust (or 
to a corporation controlled by the trust or to a 
partnership of which the trust is a majority inter- 
est partner, together referred to in this subpara- 
graph as “the specified person or partnership”) in 
repayment of or otherwise in respect of a particu- 
lar loan made by the trust (or by the specified 
person or partnership, as the case may be) to the 
transferor and either 


(A) they would have been willing to enter into 
the particular loan if they dealt at arm’s length 
with each other and the payment is not a 
transfer described in paragraph (2)(g), or 


(B) the payment is made before 2005 in accor- 
dance with fixed repayment terms agreed to 
before June 23, 2000. 


Technical Notes: A loan or transfer of property by an “en- 
tity” in respect of a trust will generally not be considered a 
“contribution” to the trust where the loan or transfer is an 
“arm’s length transfer”. In these circumstances, the transferor 
entity will not, because of that loan or transfer, be considered 
to be a “contributor” to the trust. Accordingly, subsection 94(3) 
does not apply to a non-resident trust as a consequence only of 
an “arm’s length transfer” in respect of the trust. (For more in- 
formation on the definitions “contribution”, “contributor” and 

“entity” in subsection 7, see the commentary on those 
definitions.) 


The definition “arm’s length transfer” also is relevant in apply- 
ing the rules in new paragraphs 94(2)(a) and (c). Under those 
rules, a loan or transfer of property made to an entity other than 
a particular trust may, in specified circumstances, result in a 
transfer of property being considered to have been made to the 
particular trust. (For more information, see the commentary on 
new subsection 94(2).) 


If property transferred or loaned is “restricted property”, the 
transfer or loan will not be an arm’s length transfer. (For more 
information on the definition “restricted property”, see the 
commentary on that definition.) 


Under paragraph (a) of the definition, a transfer or loan will be 
an arm’s length transfer only if it is reasonable to conclude that 
none of the reasons (determined by reference to all the circum- 
stances including the terms of a trust, an intention, the laws of a 
country or the existence of an agreement, a memorandum, a 
letter of wishes or any other arrangement) for the transfer is the 
acquisition at any time by any entity of an interest as a benefi- 
ciary under a non-resident trust. 


Under subparagraphs (b)(i) and (ii) of the definition, an arm’s 
length transfer includes, in general terms, an arm’s length re- 
turn on investment (conferred by the entity in which the invest- 
ment is made) and certain payments made by a corporation on 
a reduction of the paid up capital in respect of shares of a class 
of the corporation’s capital stock. 


Under subparagraph (b)(iii) of the definition, an arm’s length 
transfer includes a transfer to a trust by a “specified charity” 
(as defined in new subsection 94(1)) in respect of the trust that 
is made by the specified charity for the purpose of refunding in 
whole or in part a gift previously made to the specified charity 
entity by the trust. For more information on the definition 
“specified charity”, see the commentary on that definition. 
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Under subparagraph (b)(iv) of the definition, an arm’s length 
transfer includes a transfer in exchange for which, the recipient 
transfers or loans property (other than a restricted property) to 


the transferor, or becomes obligated to so transfer or loan such 


property, and for which it is reasonable to conclude 


* having regard only to the transfer and the exchange that the 
transferor would have been willing to make the transfer if 


the transferor dealt at arm’s length with the recipient, and - 


¢ that the terms and conditions, and circumstances, under 


which the transfer was made would have been acceptable to — 
the transferor if the transferor dealt at arm’s length with the 


recipient, 


Under subparagraph (b)(v) of the definition, an arm’s fone 
transfer includes a transfer that is made in satisfaction of an — 
obligation that arose because of a transfer to which subpara- 


graph (b)(iv) applied, if 


* the transfer is not a transfer described in paragraph 


94(2)(g), 


* the transferor would have been willing to make the a 
if the transferor dealt at arm’s length with the recipient, and _ 


¢ the terms and conditions, and circumstances, under which 
the transfer was made would have been acceptable to the © 
transferor if the transferor saci at arm’s ak with the - 


recipient. 


Under subparagraph (b)(vi) of the definition, an arm’s length / 
transfer includes a transfer that is a payment of an amount ow- | 
ing by the transferor under a written agreement the terms and 
conditions of which, when entered into, were terms and condi- 
tions that, having regard only to the amount owing and the © 


agreement, persons dealing at arm’s length would have entered 
into, if the transfer is not a transfer described in paragraph 
94(2)(g). _ 


Under subparagraph (b)(vii) of the definition, an arm’s length 

transfer includes a transfer that is a payment made before 2002 — 
to a trust (or to a corporation controlled by the trust or to a 
partnership of which the trust is a majority interest partner, to- 


gether referred to in this subparagraph as “the specified person 


or partnership”) in repayment of or otherwise in respect of a 


particular loan made by the trust (or by the specified person or 
partnership, as the case may be) to the transferor. _ 

Finally, under subparagraph (b)(viii) of the definition, an arm’s 
length transfer includes a transfer that is a payment made after 


2001 to a trust (or to a corporation controlled by the trust or to © 


a partnership of which the trust is a majority interest partner, 
together referred to in this subparagraph as “the specified per- 
son or partnership’) in repayment of or otherwise in respect of 
a particular loan made by the trust (or by the specified person 


or partnership, as the case may be) to the transferor in circum- 


stances where either 


* they would have been willing to enter the particular loan if 


they dealt at arm’s length with each other and the payment 
is not a transfer described in paragraph 94(2)(g), or 


* the payment is made before 2005 in accordance with fixed 
repayment terms agreed to before June 23, 2000. 


The definition “arm’s length transfer” generally applies to trust — 
taxation years that begin after 2002. However, where a trust — 


elects, by notifying the Minister in writing on or before its fil- 
ing-due date for its taxation year that includes the day on which 
this Act is assented to, the definition “arm’s length transfer” 
will be read without reference to a loan or transfer of property 
that is made before 2003 and identified in the election. This 
electing provision recognizes that the definition “arm’s length 
transfer” in the new rules does not have an equivalent under 
existing subsection 94(1). In particular, a non-resident trust 
now considered resident by reason of existing subsection 94(1) 
might not be described in new subsection 94(3) and would no 
longer be considered resident, which would result in the change 
in residency rules in subsection 128.1(4) applying. The elec- 
tion, which is found in the coming-into-force provision of the 


Income Tax Act, Part I, Division B 


amending legislation, effectively permits a trust to continue to 
be deemed resident. 

Related Provisions: 
corporation; 94(4)(c) [proposed] — 
resident in Canada does not apply. 
Regulations: 3200, 3201 (prescribed stock Bee for subcl. 
(b)((A)AID). 


‘beneficiary’, under a trust, includes 


—@ an entity that is beneficially interested in the 
_ trust; and 


by an entity that would be Poe interested in 
the trust if 


(i) the entity were a person, and 


(ii) the reference in subpersenl 248(25)(b)(ii) 
to 


(A) the expression “any arrangement in re- 
spect of the particular trust” were read as a 
reference to the expression “any arrangement 
_ (including the terms or conditions of a share, 
or any arrangement in respect of a share, of 
the capital stock of a corporation that is bene- 
_ ficially interested in the particular trust) in re- 
spect of the particular trust’, and 
_ (B) the expression “the particular person or 
_ partnership might” were read as a reference to 
the expression “the particular person or part- 
nership becomes (or could become on the ex-. 
_ ercise of any discretion by any entity), directly 
_ or indirectly, entitled to any amount derived, 
directly or indirectly, from the income or capi- 
tal of the particular trust or might”. 
Technical Notes: Under paragraph (a) of the new definition 


“beneficiary” in subsection 94(1), a beneficiary under a trust 
includes an entity beneficially interested in the trust. 


87(2)(§.95) — Amalgamations — continuing 
—— Deeming non-resident trust to be 


Under paragraph (b) of that definition, a beneficiary under a 
trust also includes an entity that would be beneficially inter- 
ested in the trust if 


- > the entity were a person, and 


° a reference i in subparagraph 248(25)(b)(ii) to 


_ (A) “any arrangement in respect of the particular trust” 
were read as a reference to “any arrangement (including 

_ the terms or conditions of a share, or any arrangement 
in respect of a share, of the capital stock of a corpora- 
tion that is beneficially interested in the particular trust) 
in respect of the particular trust”, and 


(B) “the particular person or partnership might” were 
read as a reference to “the particular person or partner- 
ship becomes (or could become on the exercise of any 
discretion by any entity), directly or indirectly, entitled 
to any amount derived, directly or indirectly, from the 
income or capital of the particular trust or might’. 
For the purposes of the Act, the expression “beneficially inter- 
ested” has the meaning assigned by subsection 248(25). 
Related Provisions: 94.1(1)beneficiary” — Application of defini- 
tion to foreign investment entities; 248(25) —- Meaning of “beneficially 
interested”. 


“closely-held corporation”, at any time, means a cor- 
poration other than a corporation in respect of which 


(a) there are one or more classes of shares of its capi- 
tal stock that are not a specified class within the 
meaning assigned by subsection 256(1.1); and 


(b) it is reasonable [to] conclude that at that time 


(i) the shares of those classes (other than such a 
specified class) are held by at least 150 entities 
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each of whom holds shares that have a total fair 
market value of at least $500, and 


(1i) the total number of issued and outstanding 


shares of a class (other than such a specified 
class) held by a particular entity or by any other 
entity with whom the particular entity does not 

- deal at arm’s length is not more than 10% of the 
total number of the issued and outstanding shares 
of that class. 


Technical Notes: The definition “closely-held corporation” 
is relevant in applying subparagraph (b)(i) of the definition 
“arm’s length transfer” and the definition * ‘restricted property”. 

(For more information on the definitions “arm’s length trans- 


fer” and “restricted property” in subsection 7A): ‘see the com: 


mentary on those definitions.) 


A closely-held corporation at any time, means a corporation, 
other than a corporation in respect of which 


* there is at least one class of shares of its capital stock that 


class is not a specified class (within the meaning assigned 
by. subsection 256(1.1), 


at least 150 entities each of whom holds shares that have a 
total fair market value of at least $500, and 


e 


outstanding shares of a class (other than such a specified 
class) held by a particular entity or by any other entity with 
whom the particular entity does not deal at arm’s length is 


not more than 10% of the total number of the issued and | 


outstanding shares of that class. 


Subsection 94(16) is an anti-avoidance provision that applies in 
determining whether a corporation is a closely-held corporation 


at any time. For more eee see the pen on that 


provision. 
Related Provisions: 94(16) — Anti-avoidance rule re 150 entities. 


“connected contributor”, to a trust at a particular time, 
means an entity (including an entity that has ceased to 
exist) that is a contributor to the trust at the particular 
time, other than an entity 


(a) that is an individual (other than a trust), who was, 
at or before the particular time, resident in Canada 
for a period of, or periods the total of which is, not 
more than 60 months (but not including an indivi- 
dual who, before the particular time, was never non- 
resident); or : 


(b) whose only contributions to the trust were made 
at a non-resident time of the entity. 


Technical Notes: The definition “connected contributor” is 
relevant in determining whether a beneficiary is, at a particular 
time, a “resident beneficiary” (as defined in new subsection 
94(1)) under a non-resident trust. Under new paragraph 
94(3)(d), such a resident beneficiary can, to an extent, be liable 
for the trust’s income tax. For more information, see the com- 
mentary on subsections 94(3) and (7) to (10), subparagraph 
152(4)(b)(vi) and subsections 160(2.1) and (3). 


A connected contributor at a particular time is any entity, in- 
cluding an entity that has ceased to exist, that is a “contributor” 
(as defined in new subsection 94(1)) to the trust at that time, 
other than 


¢ an individual who was resident in Canada for a period of, 
or periods the total of which is, not more than 60 months 
(but not including a trust or an individual who before that 
time was never non-resident), or 


* an entity that is a contributor only because of one ‘or more 
transactions that occurred at a “non-resident time” (as de- 
fined in new subsection 94(1)) of the entity. 


it is reasonable conclude that at ae the ohare of 
those classes (other than such a specified class) are held by — 


it is reasonable conclude that the total pomber of issued aed : 


S.94(1) con 


39 “se 


For more information on the definitions “contributor”, “resi- 
dent beneficiary” and “non-resident time” in subsection 94(1), 
see the commentary on those definitions. 


In the context of the definition “connected contributor’, refer- 
ence should also be made to new paragraphs 94(2)(a) to (m) 
(which extend the circumstances in which a transfer is consid- 
ered to occur for the purposes of section 94), new paragraphs 
94(2)(n) to (q) and subsections 94(11) to (13) (which generally 
extend the circumstances in which a contribution is considered 
to be made for the purposes of section 94) and paragraphs 
94(2)(r) to (a) (which generally narrow the circumstances in 
which a contribution is considered to be made for the purposes 
of section 94). Reference should also be made to new subsec- 
tion 94(10), which applies where a contributor becomes resi- 
dent in Canada wits 60 months after making a contribution to 
a trust. 

Related Provisions: 87(2)(j.95) — Amalgamation — continuing cor- 
poration; 94(10) [proposed] —- Where contributor becomes resident in 


Canada within 60 months; 94(13) [proposed] — Deemed connected 
contributor to transferee trust. 


“contribution”, to a trust by a particular entity, means 


(a) a transfer or loan (other than an arm’s length 
transfer) of property to the trust by the particular 
entity; 

-(b) if a particular transfer or loan (other than an 
arm’s length transfer) of property is made by the par- 
ticular entity as part of a series of transactions or 
events that includes another transfer or loan (other 
than an arm’s length transfer) of property to the trust 
by another entity, that other transfer or loan to the 
extent that it can reasonably be considered to have 
been made in respect of the particular transfer or 
loan; and 


(c) if the particular entity becomes obligated to make 
a particular transfer or loan (other than a transfer or 
loan that would, if it were made, be an arm’s length 
transfer) of property as part of a series of transac- 
tions or events that includes another transfer or loan 
(other than an arm’s length transfer) of property to 
the trust by another entity, that other transfer or loan 
to the extent that it can reasonably be considered to 
have been made in respect of the obligation. 


Technical Notes: Where a “contribution” is made at or 
before a particular time to a nonresident trust by an entity, that 
entity will be considered to be a “contributor” at the particular 
time and, in certain cases, will be jointly and severally or 
solidarily liable under subsection 94(3) for the trust’s income 
taxes. (For more detail on the expression “‘solidarily”, please 
refer to the introductory commentary above on new section 
94.) For more information on subsection 94(3), see the com- 
mentary on that subsection. 


Under paragraph (a) of the definition, a “contribution” to a 
trust by a particular entity means a loan or transfer of property 
(in this commentary referred to as a “transfer’’) by the entity to 
the trust (other than an “arm’s length transfer’, as defined in 
new subsection 94(1)). 


Under paragraphs (b) and (c) of the definition “contribution”, a 
contribution is also considered to have been made by a particu- 
lar entity where 


¢ the particular entity makes a particular transfer (other than 

n “arm’s length transfer’) as part of a series of transac- 

tions or events that includes another transfer (other than an 
arm’s length transfer), to the trust, by another entity; or 


* the particular entity becomes obligated to make a particular 
transfer (other than a transfer that would, if it were made, 
be an “arm’s length transfer”) as part of a series of transac- 
tions or events that includes another transfer (other than an 
arm’s length transfer), to the trust, by another entity. 
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In these circumstances, the other transfer is considered to be a 


contribution to the trust by the particular entity only to the ex- — 
tent that the other transfer can reasonably be considered to have © 
been made in respect of the particular transfer or the particular _ 
entity’s obligation to make the particular transfer, as the case _ 
may be. In either case, a contribution is considered to me made 


at the time of the other transfer. 


There are a number of rules that have the Shea of wrk the: 
definition “contribution” more broadly than would otherwise _ 
be the case. See the commentary on new paragraphs 94(2)(a) to _ 
(m) (which extend the circumstances in which a transfer is con- _ 
sidered to occur for the purposes of section 94), new — 
13) o 


paragraphs 94(2)(n) to (q) and subsections 94(11) t 
(which generally extend the circumstances in which a col 
tion is considered to be made for the purposes of section 
and paragraphs 94(2)(r) to (a) (which generally narrow the 
cumstances in which a contribution is considered to be 
for the purposes of section 94). 


The definition “contribution” applies to all loans an 
irrespective of when made. 


Related Provisions: 94(2)(s)-(u) [proposed] eu tk 
deemed not to be contribution; oF pepe) — Deter 
contribution amount. 


“contributor”, ‘ to a trust at any time, ‘means 3 


Technical Noted. A Scontabatee™. to a nak at 
means an “entity” (as defined in new subsection 94 


transfer j is considered to occur for the purposes of section 94), 


tion is Considered to be made re the purposes OL secon 94) _ 
and paragraphs 94(2)(r) to (u) (which generally narrow the cir- _ 
cumstances in which a contribution is considered to be made 


for the ee of section 94). 


94(13) Se Ss  Decucd ‘contributor io fret 


trust. 


trust other than 


(a) a trust created or maintained for charitable | : 


purposes; 
(b) a trust governed by an eicies benefit cna 


(c) a trust described in paragraph (a. » of. the defini 


tion “trust” in subsection 108(1); sits 


(d) a trust governed by a salary deferral sueeieic . 


(e) a trust operated for the purpose of administering : 
or providing uperannuation, pension, retirement or 


employee benefits; 


(f) a trust that at or before that time was a a personal | 


trust; or 


(g) a trust that has elected in writing filed wil the 
Minister, on or before the trust’s filing-due date for 
the particular taxation year of the trust that includes 
that time (or for an earlier taxation year that ended 
before that time), that the definition “exempt foreign 
trust” not apply to it for the particular taxation year 


new paragraphs 94(2)(n) to (q) and subsections: ACD) to (3) : 


ee : 4 
233.2(4) — Annual information return by contributor to - non-resident 
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_(or for the earlier taxation eho and me “ on its a 
sequent taxation years. — 
Technical Notes: An “ eligible abn essa nal can. oS 
ify as an exempt foreign trust under paragraph (h) of the defini- 
tion “exempt foreign trust’ ’ where it meets the conditions i im-- 
pore ae that ee 


The use Lore any un, the trust’ S inc 
: a Bee cee Hose : 


ee in te trust’ s ‘taxation year th 
eet time, and 


nance of an infirm "heehee! : a ne the 
_ expected period of the eae s aH | 

(b) a non-resident trust, if — a a 
(i) the trust was created ine the ‘breakdown of a 
marriage or common-law partnership of two par- 


ticular individuals to provide for the maintenance 
of a beneficiary under the trust who is a child of 
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one of those particular individuals (which benefi- 
ciary is referred to in this paragraph as a “child 
beneficiary’), 

(ii) each beneficiary under the trust at the particu- 
lar time is 


(A) a child beneficiary under 21 years of age 
at the particular time, 


(B) a child beneficiary under 31 years of age 


at the particular time who is enrolled at any 
time in the trust’s taxation year that includes 
the particular time at an educational institution 
that is described in clause (v)(A) or (B), or 
(C) a person who is entitled, only after the 
_ particular time, to receive or otherwise obtain 


the use of any of the trust’s income or capital, 


(iii) each child beneficiary is non-resident at a 


time in the trust’s taxation ae iat includes the 


particular time, : 
' (iv) each contributor to the trust at ne este: 


time was one of those particular individuals or a 
person related to one of those Bee individu- 


als, and — : 
(v) each contibution b o thet trust, “at the time at 


the contribution was made, was made to provide 


for the maintenance of a child beneficiary, while 
the child was either under 21 years of age, or was 
under 31 years of age and enrolled at an educa- 


tional institution located outside Canada that is _ 


(A) a university, college or other educational 
institution that provides courses at a ae 


ondary school level, or | 


(B) an educational institution that prey iies” 


courses designed to furnish a person with 


skills for, or improve a person’s skills in, an 


occupation; 


(c)a non-resident trust, if 


(i) at the particular time, the trust is an agency of 
the United Nations, 


(ii) at the particular time, the trust owns and ad- 
ministers a university described in paragraph (f) 
of the definition “total charitable gifts” in subsec- 
tion 118.1(1), or 
(iii) at any time in the trust’s taxation year that 
includes the particular time or at any time in the 
preceding calendar year, Her Majesty in right of 
Canada has made a gift to the trust; 


(d) a non-resident trust 


(i) that, throughout the particular period that be- 
gan at the time it was created and ends at the par- 
ticular time, would be non-resident if this Act 
were read without reference to subsection (1) as 
that subsection read in its application to taxation 
years that began before 2003, 


(ii) that was created exclusively for charitable 
purposes and has been operated, throughout the 
particular period, exclusively for charitable 
purposes, 

(iii) if the particular time is more than 24 months 
after the day on which the trust was created, in 
respect of which, there is at the particular time a 
group of at least 20 persons (other than trusts) 
each of whom at the particular time 


(A) is a contributor to the trust, 
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(B) exists, and 


(C) deals with each of the others in the group 
at arm’s length, 


(iv) the income of which (determined in accor- 
_ dance with the laws described in subparagraph 
-(v)) for each of its taxation years that ends at or 
before the particular time would, if the income 
were not distributed and the laws described in 
_ subparagraph (v) did not apply, be subject to an 
_ income or profits tax in the country in which it 
was resident 1 in each of those taxation years, and 


_®) that was, for each of those taxation years, ex- 
_empt under the laws of the country in which it 
was resident from the payment of income or prof- 
its tax to the government of that country in recog- 
nition of the charitable purposes for which the 

_ trust is operated; 


_(e) a non-resident trust that, throughout the trust’s 


taxation year that includes the particular time, is a 
trust governed by an employees profit sharing plan, a 
retirement compensation arrangement or a foreign 


_ retirement arrangement, 


@ a non-resident trust, if throughout the trust’s taxa- 
_ tion year that includes the particular time 


0) the trust is a trust governed by an employee 
benefit plan or is a trust (referred to in this para- 
graph as the “specified trust”) described in para- 

_ graph (a. 1) of the definition ” ‘trust’ in subsection 
108(1), 


_ (ii) the plan Scie ‘specified trust is maintained 
primarily for the benefit of non-resident 
individuals, 


_ Gi) the trust holds - no souioted property, and 


(iv) the plan or the specified trust provides no be- 
nefits, other than benefits in respect of 


(A) services rendered to an employer by an 
employee of the employer, which employee 
was non-resident throughout the period during 
which the services were rendered, 


(B) services rendered to an employer by an 
employee of the employer, other than services 
that were primarily 


(I) rendered in Canada, 


(II) rendered in connection with a business 
carried on by the employer in Canada, or 


~ (IID a combination of services described in 
subclauses (1) and (II), 


(C) services rendered to an employer by an 
employee, of the employer, in a particular cal- 
endar month where 


(I) the employee was resident in Canada 
throughout no more than 60 of the 72 cal- 
endar months ending with the particular 
month, and 


(II) the employee became a member of, or 
a beneficiary under, the plan or the speci- 
fied trust (or a similar plan or specified 
trust for which the plan or the specified 
trust was substituted) before the end of the 
calendar month following the month in 
which the employee became resident in 
Canada, or 
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(D) any combination of services described by 
clauses (A) to (C); 


(g) a non-resident trust that, throughout the particular 
period that began at the time it was created and ends 
at the particular time, 


(i) has been operated exclusively for the purpose 
of administering or providing superannuation, - 


pension, retirement or employee benefits, 
(ii) has , 
(A) been maintained for the benefit of persons 


all or substantially all of whom are non-resi- 
dent individuals, or 


(B) been maintained for the benefit of persons 


(1) the majority of whom are non-resident — 


individuals, and 


(ID all or substantially all of whom are em- 
ployed by one corporation or by two or 
more corporations each of which is related 
to each other, and 
(ii1) has Do 
(A) been resident in a country (other than 
Canada) the laws of which impose. an income 
or profits tax, and been exempt, under the 
laws of that country, from the payment of in- 
come tax and profits tax to the government of 
that country in recognition of the purposes for 
which the trust is operated, or 


(B) held cash or shares of the capital stock of 
one or more corporations referred to in sub- 
clause (1i)(B)(D) the value of which at any 


time in the particular period represents all or 


substantially all of the value of its property at 
that time, held no restricted property, and 
been governed by terms that provide, in re- 
spect of each individual who is a beneficiary 
under the trust and was resident in Canada at 
any time while employed by one of those cor- 
porations, for a transfer of property to be 
made by the trust to the individual in satisfac- 
tion of a right (other than a right under an ar- 
rangement to which subsection 7(2) or (6) ap- 
plies) of the individual as a beneficiary under 
the trust only on or after the satisfaction of the 
conditions, if any, attached to that right; 


(h) an eligible non-resident trust 


(i) under which the interest of each beneficiary 
(in this subparagraph, determined without refer- 
ence to subsection 248(25)) under the trust is, at 
all times that the interest exists during the trust’s 
taxation year that includes the particular time, a 
specified fixed interest of the beneficiary in the 
trust, if at the particular time 


(A) there are at least 150 beneficiaries each of 
whom holds a specified fixed interest in the 
trust with a fair market value of at least $500, 
and 


(B) where in respect of a class of interests as a 
beneficiary under the trust, the total fair mar- 
ket value of interests of that class held by a 
resident contributor or by any other entity 
with whom the resident contributor does not 
deal at arm’s length is more than 10% of the 
total fair market value of interests of that 
class, it is reasonable to conclude (determined 
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by reference to all the circumstances including 
the terms of the trust, an intention, the laws of 
a country or the existence of an agreement, a 
memorandum, a letter of wishes or any other 
arrangement) that that resident contributor i isa 
specified contributor to the trust, or 


(ii) under which the interest of each beneficiary 

under the trust is, at all times that the interest ex- 

- ists during the trust’s taxation year that includes 

the particular time, a specified fixed interest of — 

_ the beneficiary in the trust, i in | Fespect of the: 
| ust 


(A) a prescribed form ad a copy of the terms 
of the trust that apply at the particular time 
have been filed with the Minister by or on be- — 
half of the trust on or before its filing due date 
for its taxation year that includes the particu- — 
lar time (or a later date va is. eee to 
the Minister), and - 


- (B) it is reasonable to: conclude (determined , 

_ by reference to all the circumstances including 
the terms of the trust, an intention, the laws of 
a country or the existence of an agreement, a 

memorandum, a letter of wishes or any other — 
the trust at the. particular time isa specified 
contributor to the fi trust at ihe a time, 
OF : : : : 


@ a trust that is, at the ee es a pre- 
_ seribed trust or included in a pee) class of — 
_ trusts. 


Technical Notes: An oa ee trust” inelndes a num- 
ber of different types of non-resident trusts that are exempt - 
from the application of new subsection 94(3). The expression 
refers to the following types of non-resident trusts: 


(a) a non-resident trust the current income (determined with 
reference to amended subsection 108@G)) or capital from 
which can be provided only to one or more physically or 


mentally infirm dependent individuals, provided that these 


individuals are non-resident and that any property settled — 
on the trust could reasonably be considered, at the time it 
was settled, 1 to be necessary for the maintenance of those 
individuals; : 


(b) a non- aecident trust ede after the breakdawn of a 
marriage or common-law partnership of two individuals, 
the current income (determined with reference to amended 
subsection 108(3)) or capital from which can be provided 
only to non-resident children of one of the individuals, if _ 
the children are under 21 years of age (or under 31 years of 
age and enrolled in a specified educational institution) and 
each “contribution” to the trust (as defined in subsection 
94(1)) was to provide for the maintenance of OS 
children; _- 


(c) certain non-resident trusts that own or admininer: a uni- 
versity described in paragraph (f) of the definition “total 


charitable gifts” in subsection 118.1(1) and that could qual- 


ify under that definition as a recipient permitted for the pur- 
poses of the tax credit for charitable gifts; 


(d) certain non-resident trusts established exclusively for 
charitable purposes (as those purposes are defined in the 
laws of Canada); 


(e) a non-resident trust that is governed by an eagles 
profit sharing plan (as defined in subsection 248(1)), by a 
retirement compensation arrangement (as defined in sub- 
section 248(1), or by a foreign retirement arrangement (as 
defined in subsection 248(1)); 


(f) a non-resident trust that is governed by an employee 
benefit plan (as defined in subsection 248(1)) or a trust de- 


Subdivision i— Shareholders of Non-Resident Corporations 


scribed in paragraph (a. : of the deGnitign trust in subsec- 
tion 108(1), if: .. 


(i) it is maintained primarily for the benefit of non-resi- 
dent individuals, 


(ii) it holds no restricted property, 
(iii) it provides no benefits, other than benefits in re- 


spect of services described in clauses Ge to (D) of 


the definition; 


(g) a non-resident trust that has been operated exclusively : 


for the purpose of administering or providing superannua- 
tion, pension, retirement or employee benefits, if it meets 


the conditions stipulated under paragraph (g) of the defini- — 
tion regarding its beneficiaries (and their rights), its pro-_ 


perty, its jurisdiction of residence, and its _ for tax 
under the laws of that jurisdiction. 


(h) a non-resident trust that is an disiblc non- “resident trust 


if the only beneficial interests in the trust are ‘ “specified 
fixed interests” (as defined in subsection 94(1)) and, in gen- 


: eral terms, 


(i) where. there are at least. 150. borsteanee (deter- . 
mined without reference to subsection 248(25)) under — 
the trust each of whom holds a specified fixed interest _ 


in the trust worth at least $500, the only “resident con- 


_ tributors” (as defined in subsection 94(1)) to the trust — 

_ that hold more than 10% of the issued interests of any — 

class of beneficial interests in the trust are “specified 
contributors” (as defined in subsection 94(1)) to the 


trust, or 


Gi) in any. other case, each resident: eonteibuter to siihe _ 
trust is a specified contributor to the trust and a copy of 
the current terms of the trust (and any other required _ 


- information in prescribed form) has been filed with the 
_ Minister of ea Revenue by or on 1 behalf of the 
trust. 


(i) a prescribed trust or prescribed: class of Hite (At the 


present time, it is not anticipated that any trust or class of . 


trusts will be prescribed for this purpose). 


Paragraph (h) is intended to apply to non-resident investment 


trusts that are legitimately commercial. Such a trust is intended 


to be treated as a foreign investment entity under sections 94.1 
to 94.4. A Canadian resident investor (other than an “exempt _ 
taxpayer” within the meaning assigned by subsection 94.1(1))- 


in the trust would be expected to be a taxpayer to whom sub- 


section 94.1(3) or 94.2(9) applies for a taxation year of the in- _ 


vestor in respect of their investment in the trust. 


Related Provisions: 94(2)(s)-— Where trust manager required by : 


securities law to acquire interest in commercial investment trust; 


94(4)(c) [proposed] — Deeming non-resident trust to be resident in 


Canada does not apply; 94(6) [proposed] — Becoming or ceasing to be 
an exempt foreign trust; 94.1(1)‘foreign investment entity”(a) —- Exclu- 


sion from foreign investment entity rules; 104(24) —- Whether amount 


payable to beneficiary; 108(3)— Meaning of “income” of trust; 
233.2(4) — Exclusion from reporting requirements; 248(9.2) —- Mean- 
ing of “vested indefeasibly”’. 


Information Circulars: 84-3R5: Gifts to certain charitable organiza- 


tions outside Canada. 


Regulations: 3503 (prescribed universities outside Canada, for para. 
(c)(ii)). The Department of Finance technical notes of Oct. 11/02 stated 
that it is not currently anticipated that any trusts or class of trusts will be 
prescribed under what is now para. (i). (The technical notes of Oct. 
30/03 do not mention this issue.). 


“exempt service’ means a service rendered at any time 
by an entity (referred to in this definition as the “service 
provider”) to, for or on behalf of, another entity (re- 
ferred to in this definition as a “recipient” if 


(a) the recipient is at that time a trust and the service 
relates to the administration of the trust; or 
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_ (b) the following conditions apply in respect of the 
service, namely 


(i) the service is fondeted in the service pro- 
vider’s capacity at that time as an ENBIOVeS or 
agent of the recipient, 


(ii) in exchange for the service the recipient trans- 
fers or loans property, or becomes obligated to 
transfer or loan property, and 


_ cae it is reasonable to conclude 


(A) having regard only to the service and the 

exchange that the service provider would have 

been willing to carry out the service if the ser- 
vice provider had dealt at arm’ s length with 
the recipient, and 


(B) that the terms and conditions, and circum- 
_ stances, under which the service was provided 
would have been acceptable to the service 
provider if the service provider had dealt at 
arm’s length with the recipient. 


Technical Notes: The definition “exempt service” is relevant 
to new paragraph 94(2)(f), which deems the provision of cer- 
tain services (other than exempt services) to be a transfer of 
property. 
An exempt service means a service rendered at any time by an 
entity (the “service provider’) to, for or on behalf of, another 
entity (a* “recipient’) if either : 
* the recipient is at that time a trust and the service relates to 
the administration of the trust, or 


¢ the following conditions apply in respect of the service, 
namely 
_ @ the service is B rendered 3 in the service provider’s ca- 
pacity at ee time as an employee or agent of the 
_ recipient, . 
(ii) in sviehatibe for the: service the recipient transfers or 
loans property, or becomes obligated to transfer or loan 
property, and 
(iii) it is reasonable to conclude 
(A) having regard only to the service and the ex- 
change that the service provider would have been 
_ willing to carry out the service if the service pro- 
_ vider had dealt at arm’s length with the recipient, 
and 
(B) that the terms and conditions, and circum- 
stances, under which the service was provided 
would have been acceptable to the service provider 
if the service provider had dealt at arm’s length with 
the recipient. 


Related Provisions: 94(2)(f) — Exempt service excluded from ser- 
vice being a deemed transfer of property. 


“exempt taxpayer’’, for a taxation year of the i coaien 
means 


(a) a person whose taxable income for the taxation 
year is exempt from tax under this Part because of 
subsection 149(1) (otherwise than because of para- 
graph 149(1)(q.1), (t) or (z)); and 

(b) a trust (other than a personal trust) if 


(i) the only beneficiaries (in this paragraph, deter- 
mined without reference to subsection 248(25)) 
under the trust are persons, 


(ii) the interest of each beneficiary under the trust 
is, at all times that the interest exists during the 
taxation year, a specified fixed interest of the 
beneficiary in the trust, 


(iii) each beneficiary under the trust at any time 
in the taxation year is a person whose taxable in- 
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come, for the period that includes all of those 
times in the taxation year, is exempt from tax 
under this Part because of subsection 149(1) (oth- 
erwise than because of paragraph 149(1)(q.1), (t) 
or (z)), and 


(iv) the trust is resident in Canada at the ond of. 
the taxation year. 


Technical Notes: The definition “ ‘exempt oe rele- 
vant in determining whether a pers is a “specified ota 
utor” to a trust. . 


Except as indicated below, oa persons to ee ah: 
section 149(1) applies are generally exempt taxpayers. How-_ 
ever, retirement compensation arrangements and qualifying en- 
vironmental trusts for which alternative income tax rules 
provided under Parts X1.3 and XI1.4, and insurers to which p 
agraph 149(1)(t) applies, are not exempt taxpayers. _ 


An exempt taxpayer also includes a Canadian resident po 
fund trust under which the only beneficiaries (determin >d with- 
out reference to subsection 248(25)) are the tax-exempt perso 1S 
described above that would qualify as exempt taxpayers w 
respect to another entity if they held their interests directly in 
that other entity. However, such a pooled fund trust will qualify 
as an exempt taxpayer only if all of the interests in the rust are 

“specified fixed interests”. 


Related Provisions: 94(1)specified contributor’(d)Gi) ka 
from definition of specified contributor; 94(4)(a) [proposed] — Deem- 
ing non- “resident trust to be resident i in Canada does no apply. : 


“non-resident time’, of an chtiey in respect of a partic- 
ular time, means a time (referred to in this definition as _ 
the “contribution time’ 2 at which the entity made acon-— 
tribution to a trust that is before the particular time and 
at which the entity was non-resident, where the entity — 
was non-resident or not in existence throughout the pe- 
riod that began 60 months before the contribution time _ 
(or, if the entity is an individual and the trust arose on 
and as a consequence of the death of the individual, 18 
months before the contribution time) and ends at the 
earliest of / 


(a) the time that is 60 months after the contibuton 
time, 


the individual, and 
(c) the particular time. 


Technical Notes: The definition “non-resident time” is ae 
vant in determining whether a contributor to a trust is a “con- 
nected contributor” and whether the “look-through” rule in par- 
agraph 94(2)(1) applies in determining whether an ently a _ 
made a contribution (i.e., is a contributor). _ 


The “non-resident time” of an entity in respect of a particular 
time means a time (referred to in this commentary as the “con- 
tribution time”) at which the entity made a contribution to a_ 
trust, that is before the particular time and at which the entity 
was non-resident, provided that the entity was non-resident o 
not in existence) throughout a specified period. 


As indicated into the coming-into-force provision for new sec- 
tion 94, where the contribution time occurs before June 23, 
2000, the specified period is the period that begins 18 months 
before the end of the trust’s taxation year that includes the con- 
tribution time and ends at the earliest of 


¢ 60 months after the contribution time: 

¢ where the entity is an individual, the date of the indivi- 
dual’s death; and 

* the particular time. 


Where the contribution time occurs after June 22, 2000 and the 
trust arose on and as a consequence of the death of an indivi- 


Income Tax Act, Part I, Division B 


dual, the specified period is the period that begins 18 months 
before the contribution time and ends at the earliest ” 


* 60 months. after the contribution time; 


© where the entity is an individual, the date of the ae 
dual’s death; and 
° the particular time. 


Where the contribution time occurs after June 22, 2000 and the : 
trust did me arise on and as a conse nieny © of the — a an 


epramibtent oe trust at any time, means ud € 
on or before that time establishes, Organs , 


epiliee new eae SAO. which me that 
fer to a trust will not be considered a contribution wher 


pose a promoter 1 means an entity that establishes, organizes or 
substantially reorganizes the undertakings of the trust. For 
more information on paragraph ae. see the see ae 
on that paragraph. _ 


Related Provisions: 94(2)(s) — Where promoter reauied nee securi- 
ties law to acquire interest in commercial oeinnae: trust. oo 


“resident beneficiary”, at any time under a ‘particular 
trust, means an entity (other than an entity that is at that 
time a specified charity, or a testamentary beneficiary, - 
in respect of the particular trust) that is, at that time, a 
beneficiary under the particular trust where, at that time 
(a) the entity is resident in Canada; and 


(b) there is a connected contributor to the Spain 
trust. 
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Technical Notes: Under new subsection 94(3), a particular 


trust is generally treated as resident in Canada for a particular 
taxation year of the trust if there is a ‘ 
under the particular trust at a “specified time” (generally, the 


end of the particular year). Under new paragraph 94(3)(d), each’ 


“resident beneficiary” can be jointly and severally or solidarily 
liable with the particular trust for the particular trust’s income 


tax liabilities under the Act for the particular year. (For further 


information with respect to the expression “solidarily”, please 


refer to the introductory commentary on new section 94.) on 


also the commentary on subsection OAS). 


A “resident beneficiary” at a particular time andes a ‘trust isan 
entity (other than an entity that is at that time a “specified char- _ 


ity” or a “testamentary beneficiary” in respect of the trust) ae 
at that time, is a beneficiary under the trust, if, at that time, 


* the entity is resident in Canada; and — 


Sco is a “connected contributor” to the trust / 


and ‘ Pane fates are ‘deine 


definitions. 


Related Provisions: “9a(1)“beneficiary” Extended eaning of 
“beneficiary; 94(3)(a) — Trust with resident beneficiary deemed resi- 
dent in Canada for certain purposes, oo. : 

beneficiary for trust’s tax. _ 


“resident copesbutoe toa arcu trus 


resident beneficiary” 


specified cae? o 
in new subsection — 
94(1). For further ee see the Penoen on , ose 


ane of resident 


means an entity that is, at that time, resident in Canada 


and a contributor to the pa trust, but does not 


include 


(a) an indicia oe than: a trust who. has not, at 
that time, been resident in Can 1 peri 

periods the total of which i: 
(other than an individual who, before ay _ was 
never non-resident); or -r—™ 


©) an individual (other than a trust), if” 
| the particular. trust is. an ‘inter Viv _ 


was created before 1960 by a person ohne ey 


non-resident when the trust was created, and — 


(ii) the individual has not, after 1959, made a 


contribution to the particular trust. 


Technical Notes: Under new subsection 94(3),. a rust is 
generally treated as resident in Canada for a particular taxation - 


year of the trust if there is a “resident contributor” to the trust 
at a “specified time” in respect of the trust for the particular 
taxation year (generally, the end of the particular year). Under 
new paragraph 94(3)(d), a “resident contributor” can be jointly 
and severally or solidarily liable with the trust for the trust’s 
income tax liabilities under the Act for the particular year. (For 
further information with respect to the expression “solidarily”, 
please refer to the introductory commentary above on new sec- 
tion 94.) 


A “resident contributor” at any time means an entity that is, at 
that time, resident in Canada and a “contributor” (as defined in 
new subsection 94(1)) to the trust. However, an exemption 
from treatment as a resident contributor is provided for a con- 
tributor who is: 


* an individual who was resident in Canada for a period of, 
or periods the total of which is, not more than 60 months 
(but not including a trust or an individual who before that 
time was never non-resident); and 


¢ an individual, if the trust is an inter vivos trust that was cre- 
ated before 1960 by a person who was non-resident when 
the trust was created and the individual made no contribu- 
tion after 1959 to the trust. 


In the context of this definition, reference should also be made 
to new paragraphs 94(2)(a) to (m) (which extend the circum- 
stances in which a transfer is considered to occur for the pur- 
poses of section 94), new paragraphs 94(2)(n) to (q) and sub- 


more "han 60° months _ 
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sections 94(11) to (13) (which generally extend the 
circumstances in which a contribution is considered to be made 
for the purposes of section 94) and paragraphs 94(2)(r) to (u) 
(which generally narrow the circumstances in which a contri- 
bution is considered to be made for the purposes of section 94). 


Letter from Dept. of Finance, September 22, 2000: 
Dear [xxx] 


Tam responding to your faxed memo to me dated August 25, 
2000 concerning the Legislative Proposals and Explanatory 
Notes on Taxation of Non-Resident Trusts and Foreign Invest- 
ment Entities (the “Legislative Proposals”) released by the De- 
partment of Finance by way of Finance Canada News Release 
number 2000-050, dated June 22, 2000. 


In your memo, you referred to the grandfathering provision in 
existing clause 94(1)(b)(i)(D) of the Income Tax Act in relation 


to inter vivos trusts created at any time before 1960 by a person 


who at that time was a non-resident person. In this connection, 
you have suggested that a grandfathering rule be introduced in 
the Legislative Proposals. In particular, you have suggested 
that the definition “resident contributor” in new proposed sub- 
section 94(1) of the Act be revised to exclude from that defini- 


tion an individual, in the case of a particular trust, where 


(i) the particular trust is an inter vivos trust that was created 
at any time before 1960 by a person who at that time was a 
non-resident person, and 


_ (i) no contribution is made to the particular trust by the 
individual at any time after 1959. 


We are prepared to recommend to the Minister your suggested 
revision to that definition. 


We confirm that the effect of ae revision would be tO Save a 
non-resident trust from the application of the rule in proposed 
paragraph 94(3)(a) (which deems the trust to be resident in 
Canada for tax purposes) in any particular trust taxation year 
only if all the following conditions are met: 


1. the trust is an inter vivos trust that was created at any 
time before 1960 by a person who at that time was a non- 
resident person, 


2. no contribution is ne to the trust at any time after 

1959 by any individual who, at the end of the particular 
year, is both resident in Canada and a contributor to the 
trust (except an individual (other than a trust) who has not, 
at the end of the particular year, been resident in Canada for 
a period of, or periods | the total of which is, more than 60 
months), and 


3, there are no resident beneficiaries (as defined in the Leg- 
islative Proposals) under the trust at the end of the particu- 
lar year. 

Thank you for writing. 
Yours sincerely, — 


Len Farber 
General Director, Tax Legislation Division, Tax Policy 
Branch 

Related Provisions: 94(1)“connected contributor’(a) —- 60-month 
limit; 94(3)(a) [proposed] — Trust with resident beneficiary deemed 
resident in Canada for certain purposes; 94(3)(d)(i) [proposed] — Lia- 
bility of resident contributor for trust’s tax; 94(5) [proposed] — Trust 
ceases to be resident in Canada once there is no resident contributor. 


“restricted property”? means 


(a) a particular share (or a particular right to acquire 
a share) of the capital stock of a particular closely- 
held corporation if the particular share (or the partic- 
ular right), or a property for which the particular 
share (or the particular right) was substituted, was at 
any time acquired as part of a transaction or series of 
transactions or events under which a specified share 
of the capital stock of a closely-held corporation was 
acquired by any entity in exchange for, as considera- 
tion for, or upon conversion of, any property; 
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® 


(b) an indebtedness (or a right to acquire, an i debt- a7 


edness) owing by another entity if — o 
(i) the other entity is a. closely-held rporati | 
(ii) the indebtedness (or the right) : 


7 


stituted, was at any time acquired as par 
transaction or series of transactions or 
under which a specified share of t 
of a toupee pap yee was a 


the value of such a eb i s 
determined primarily by o 
2 lowing criteria in inet of 


the other ay ee n yt deal. 
(A) the fair market value 
duction from wee prope 1 
ee - _ 


a pain share, an chee nels 
Shite in aes we or tes 


More eect ee propert / - 7 


under paragraph o of the defi 


© pat 
a property for which the petite. sh 
stituted, was at any time es as 


— the adhesdned (or bho, or a iiceeoy or wich the : : 


indebtedness (or right) was substituted, was at any ti 


acquired as part of a transaction or series of transactions L 
under which a specified share of the capital stock of a _- 
closely-held corporation was acquired by any entity 


exchange for, as consideration for, or upon conversion 
of any property, and / 


— the amount of any payment (iden a ‘ight to receive, in 
any manner whatever and from any entity, amounts in 


respect of the indebtedness), or the value of such a 
right, is, directly or indirectly, determined primarily by 
reference to any one or more of the criteria, in respect 
of one or more properties of the other entity (or an en- 


or a property — 
for which the indebtedness (or the ti ght) wa sub- 
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the trust, of a gift aoe ma 
resident Romesh under” a trust 
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(g.1) of the definition “total charitable gifts” in subsection 


118.1(1). However, a specified charity does not include 


¢ a charity that does not, at a Particular time, deal at arm’ ts 


1; OF 


ae with a “specified entity” in respect of the frus 


ea charity that did not, at any “spectiied prior time” ‘in re- 
spect of the charity, deal at arm S oe with : a Loe 


entity in respect of the trust. _ 


For this purpose, a “specified prior tim ) 
is defined in paragraph (c) of the dedininon | “specified chai 
as meaning any time, before the particular time, at which 


* an amount was payable to the oe asa benefic ae under 


5 Ue AUS, 


: . an amount v 


“specified entity” in respect of < a 
_ © an entity that i is at that tim 


-_ utor to the trust, a trustee of the 
Seneca a considered to have | 


8 any group. at least on 
scribed ey above. 


beneticiary. 


“specified contetbutor’ to 
in a taxation year of a Parti 
ticular entity, if 


(a) the particular entity is, at the particular time, a 
a PORNO to y the trust and a antes under Mie 


trust; 


-(b) at all ¢ times, ‘ager ester aaty 16, 1999 indeoh or 
before the particular time, when it is a ben ficiary 
under the trust, the particular entity's interest as a 
beneficiary under the trust is or would, if the defini- 


tion “specified fixed interest” applied at those times, 
have been a specified fixed interest of the particular 
entity in the trust; 


- (c) it is reasonable to conchae that, at no time that i is 


after February 16, 1999 ae. on or before the oS 
lar time, has 


(i) the particular entity made a contribution of re- 
stricted property to the trust, or 


(ii) another entity made a contribution of re- 
stricted property to the trust when that other en- 
tity was not dealing at arm’s length with le a 
ticular entity; and 


(d) where the particular entity is, at any time that iS 
after February 16, 1999 and on or before the particu- 
lar time, a beneficiary under the trust 


@ either 


(A) the particular entity identifies the trust in 
prescribed form filed with the Minister on or 
before the particular entity’s filing-due date 
for that taxation year (or a later date that is 
acceptable to the Minister), or 


(B) a prescribed form and a copy of the terms 
of the trust that apply at the particular time 
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have been filed with the Minister by or on be- 
half of the trust on or before its filing due date 
_.... for its taxation year that includes the particu- 
lar time (or a later date that is acceptable to 
the Minister), and 


f unless the beneficiary is an exempt taxpayer 
‘the taxation year, with respect to each particu- 
contribution made after February 16, 1999 and 
or before the particular time by the particular 

- entity, to the trust, it is reasonable to conclude that 


(A) no consideration was received (other than 
property received by the particular entity that 
is the particular entity’ S interest as a benefici- 
ry under the trust), 


(B) none of the | reasons Gee ic by refer- 
ence to all the circumstances including the 
_ terms of the trust, an intention, the laws of a 
country or the existence of an agreement, a 
memorandum, a letter of wishes or any other 
samangement) for the contribution is the acqui- 
ry time by any entity (other than the 
particular entity) of an interest as a benefici- 
_ ary under the trust, and 


oe : (C) the fair market value of the particular con- 
tri Vi oe to ihe fait market value, at 


tended to o ensure ae investors | in ts investment trusts 
are subject to the regime for foreign investment entities in new 
sections 94.1 to 94.4. Where an investor in such a commercial 
investment trust sells or has redeemed a beneficial interest in 
the trust, paragraph 94(2)(r) may apply to ensure that the acqui- 
sition of that interest will Le the sale or redemption, not be 
treated as a contributior 


For taxation years in eapectot hich new section 94 applies to 
a trust, the definition is relevant in applying both paragraph 
94(2)(r) and the definition “exempt foreign trust”. For earlier 
taxation years, the definition “specified contributor” will gener- 
ally only be relevant in determining whether an investor in the 
trust has ceased to be a SPOS to the trust Decause of para- 
graph 94(2)(1). 


An entity can only qualify asa specified contributor to a trust 
at any time if, at that time, it is both a oe ee! under, and a 
contributor to, the trust. 


If this condition is met and that time is both before February 
17, 1999 and immediately before a sale or redemption of the 
entity's interest as a beneficiary under the trust, then the entity 
will be a specified contributor in respect of that interest for the 
purpose of applying paragraph 94(2)(r) to that sale or redemp- 
tion. If paragraph 94(2)(r) applies, then in applying section 94 
to the entity after the sale or redemption, the entity is treated as 
not having made any contribution to the trust in respect of its 
acquisition of that interest. 


For a particular entity that is a beneficiary under a trust at a 
particular time that is after February 16, 1999, the particular 
entity will be a specified contributor to the trust at the particu- 
lar time only if 


* it is, at the particular time, a contributor to the trust; 
¢ at all times that it is a beneficiary under the trust, its interest 


as a beneficiary is a “specified fixed interest” (as defined in 
subsection 94(1)) in the trust; 


623 


S. 94(1) spe Income Tax Act, Part I, Division B 


* it identifies, in a timely fashion, the trust in prescribed form aright of the entity (or the entity’s mea ied a : 
or a copy of the terms of the trust that apply at the particu- “tives Be ee creas of 
lar time have been filed, in a timely fashion, with the ua | - oift 
ister by or on behalf of the trust; and : 


¢ where the particular entity is not an “exempt taxpa a Gs 
defined in subsection 94(1)), it is reasonable to conclude, in 
respect of ee contribution made ng it to the trust after ae _ 


the circumstances ces the te 
intention, the laws of a country or the existen 
agreement, a memorandum, a letter of 
other arrangement) for the contrib 
tion at any time by any entity (oll 
entity) of an interest as a a benef 
and 


(C) the fair market value. of the part 
is equal to the fair market value, at 
ticular contribution, o particul: “ent 
a beneficiary under the trust acquired as 
particular contribution. 


Where the Sais ae alii at an 


those requirements co ois 94(1 


Note, however, that an entity will not 
contributor to a trust if at any time after Fe 
entity (or another entity with which it does n 
length) oe restricted property to the trust. As 


contibuden, upon the oe or 2 eso 
trust. Moreover, the entity’s status as a re 
the trust may re the trust’ . s ability 


tity if the particular entity were Oden that time. — 
The definition is used for the purpose of the definition * ‘speci 
fied party”. 


“specified fixed interest’, vat any time of an ie a 
trust, means a capital interest of the entity in the tri st if 


(a) the interest includes, at that time, a right of the 
entity as a beneficiary under the trust to receive, ator _ 
after that time and directly from 2, trust, income or 
capital of the trust; 


(b) the interest was acquired, at or bie that time, 
from the trust by any entity, in circumstances that are 
described by subparagraph (2)(g)(ii); 


that arose, or fat would ott ay 
(c) no right of the entity as a beneficiary under tfc because of the application of subsection (3) with 
trust to income or capital of the trust may cease to be respect to the particular entity; or 
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(d) a corporation in which the ene fone is a 
shareholder, if 


(i) the corporation is on or before that time bene- 
ficially interested in a trust, and — 


(ii) the particular entity is a benefic 
trust solely because of the applic 
graph (b) of the definition “benef 
subsection to the particular eee in 
corporation. 


Technical Notes: New subsection 94(8) p provi esa nee 

calculating an entity’s recovery limit for the purpose of deter- 

mining under subsection 94(7) the extent of an entity’s limita- 

tion on liability ee under | a be referred to in new 
‘Sy 


e 


* under ae 6) a the definition: . ‘specified con- 


trolled foreign affiliate” (as described in the Sao 


° 


under peteoraph ee a the definition, an 
is reasonable to conclude that the benefi 
paragraph 94(8)(a)(iii) (.e., a benefit 
unger a as was conferred either | 


time a “epecified ¢ eontenliel ae affili 


tity referred to in Sh sae (O)« or © of the defi- 


nition, or _ 


(ii) to avoid or minimize a Eu under his is Part that 


© 


which the particular entity is a shareholder, if the corpora- 
tion is or was beneficially interested in a trust, and the par- 
ticular entity is a beneficiary under the trust solely because 
of the application of paragraph (b) of the definition “benefi- 
ciary” in subsection 94(1) to the pean ennty, in respect 
of the corporation. 


Related Provisions: 
corporation. 


ae 95) — - Aeon continuin 8 


“specified oripeny” means 
(a) a share of the capital stock of a corporation; 
(b) an interest as a beneficiary under a trust; 
(c) an interest in a partnership; 
(d) an interest in any other entity; 
(e) a right to acquire property described in any of 
paragraphs (a) to (d); and 
(f) any other property deriving its value primarily 
from property described in any of paragraphs (a) to 
(e). 
Technical Notes: New subsection 94(9) can affect the calcu- 
lation of the amount of a “contribution” (as defined in new sub- 


section 94(1)) to a trust of “specified property”. For this pur- 
pose, “specified property” means: 


¢ a share of the capital stock of a corporation, an interest as a 
beneficiary under a trust, an interest in a partnership, or an 
interest in any other entity; 


* a right to acquire any of the above; or 


* any other property deriving its value primarily from pro- 
perty described above. 


under paragraph (d) of the definition, a corporation in” 


S. 94(2)(a)(i) 


“specified share” means a share of the capital stock of 
a corporation other than a share that is prescribed for the 
purpose of paragraph 110(1)(d). 

Technical Notes: A specified share means a share of the 
capital stock of a corporation other than a share that is pre- 
scribed for the purpose of paragraph 110(1)(d). This expression 
is relevant to the definition “restricted property” in subsection 
94(1). For more information, see the commentary on the defini- 
tion “restricted property”. 


“specified time’’, in respect ofa a trust oe a taxation year 
of the trust, means 


(a) if the trust exists at the end of the taxation year, 
the time that is the end of that taxation year; and 


(b) in any other case, the time in that taxation year 
anediately before the time at which the trust | 


n Notes: A specified time, in respect of a trust for a 
taxation ‘year of the trust, means 


° if the trust exists at the end of the taxation year, the time 
that i is the end of that taxation year; and 


eit the trust ceases to exist after October 30, 2003, the time, 
in that taxation year that is immediately fo the time at 
_ which the trust ceases to exist. : 


This expression iS. relevant i in determining whether paragraph 
94(3)(a) applies to deem the trust to be resident in Canada, for 
the taxation year, for a number of purposes. It also applies in 
respect of subsections 94(7) and (10). For more detail, see the 
commentary. on those provisions. 


“testamentary beneficiary”, at any time in respect of a 
trust, “Means an cei that is a eee under the 


income 'o ait a on or Ges the douth one ta 
time of an individual who, at that time, is alive and 


(a) is a contributor to the trust; 
(b) i is related to a contributor to the trust; or 


—(c) would have been related to a contributor to the 
trust if every individual who was alive before that 
time were alive at that time. 


Technical Notes: The expression “testamentary beneficiary” 
is used in the definition “resident beneficiary” in new subsec- 
tion 94(1). A resident beneficiary under a trust does not include 
a testamentary beneficiary. 

A testamentary beneficiary in respect of a trust at a particular 
time means an entity that is a beneficiary under the trust solely 
because of a right of the beneficiary to receive or otherwise 
obtain the use of any of the trust’s income or capital, only on or 
after the death after that time of a specified individual. For this 
purpose a specified individual is an individual who is, at that 
time, alive and a contributor to the trust, an individual related 
to a contributor to the trust or an individual who would have 
been related to a contributor to the trust if every individual who 
was alive before that time were alive at that time. 


“trust” includes, for greater certainty, a testamentary 
trust. 


Technical Notes: A definition “trust” is provided for the 
purpose of applying section 94. The definition clarifies that a 
reference to a trust in that section includes an estate. 


Related Provisions: 108(1) — Definition of “testamentary trust”. 


(2) Rules of application — In this section, 


(a) an entity is deemed to have transferred, at any 
time, a property to a trust if 


(i) at that time it transfers or loans property (other 
than by way of an arm’s length transfer or a 
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transfer or loan to which paragraph (c) applies) to 
another entity, and 


(ii) because of that transfer or loan 


(A) the fair market value of one or more 
properties held by the trust increases at that 
time, or 


(B) a liability or potential liability of the trust 
decreases at that time; 


(b) the fair market value at any time of a property 
deemed by paragraph (a) to be transferred at that 
time is deemed to be the amount of the absolute 
value of the increase or decrease, as the case may be, 
referred to in subparagraph (a)(ii) in respect of the 
property; 

(c) an entity 1s deemed to have transferred, at any 
time, a property to a trust if 


(i) at that time it transfers or loans property (other 
than by way of an arm’s length transfer) to an- 
other entity, and 


(ii) at or after that time, the trust holds property 
the fair market value of which 1s derived in whole 
or in part, directly or indirectly, from property 
held by the other entity; 


(d) the fair market value at any time of a property 
deemed by paragraph (c) to be transferred at that 
time is deemed to be the fair market value of the pro- 
perty referred to in that paragraph that was actually 
transferred or loaned; 


(e) if, at any time, a particular entity has given a 
guarantee on behalf of, or has provided any other fi- 
nancial assistance to, another entity, 


(i) the particular entity is deemed to have trans- 
ferred, at that time, property to that other entity, 
and 


(11) the property, if any, transferred to the particu- 
lar entity from the other entity in exchange for 
the guarantee or other financial assistance is 
deemed to have been transferred to the particular 
entity in exchange for the property deemed by 
subparagraph (i) to have been transferred; 


(f) if, at any time after June 22, 2000, a particular 
entity renders any service (other than an exempt ser- 
vice) to, for or on behalf of, another entity, 


(1) the particular entity is deemed to have trans- 
ferred, at that time, property to that other entity, 
and 


(ii) the property, if any, transferred to the particu- 
lar entity from the other entity in exchange for 
the service is deemed to have been transferred to 
the particular entity in exchange for the property 
deemed by subparagraph (i) to have been 
transferred; 


(g) each of the following acquisitions of property by 
a particular entity is deemed to be a transfer of the 
property, at the time of the acquisition of the pro- 
perty, to the particular entity from the entity from 
which the property was acquired, namely the acqui- 
sition by the particular entity of 

(i) a share of the capital stock of a corporation 

from the corporation, 


(11) an interest as a beneficiary under a trust (oth- 
erwise than as a consequence of a disposition of 
the interest by a beneficiary under the trust), 
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(iii) an interest in a partnership (otherwise than as 
a consequence of a disposition of the interest by a 
member of the partnership), aoe 

(iv) an interest in an entity that is not a corpora- 
tion, partnership or trust (otherwise than as a con- 
“sequence of a disposition of the interest by an en- 
tity having an interest in the entity), 


(v) a debt owing by an entity from the entity, and 


(vi) a right (granted after June 22, 2000 by the 
entity from which the right was acquired) to ac- 
quire or to be loaned property; 


_(h) the fair market value at any time of a property 
deemed by subparagraph (e)(i) or (f)G) to have been 


transferred at that time is deemed to be the fair mar- 
ket value, at that time, of the assistance or service, as 
the case may be, to which the property relates; 


(i) a particular entity that at any time becomes obli- 
gated to do an act that would, if done, constitute the 


transfer or loan of a property to another entity is 
deemed to have become obligated at that time to 


transfer or loan, as the case may be, property to that 
other entity; 


q) in applying at any time the definition “non-resi- 
dent time”, if a trust acquires property of an indivi- 
dual as a consequence of the death of the individual, 
the individual is deemed to have transferred the pro- 
perty to the t trust immediately before the individual’s © 
death; 


(k) a transfer or loan of property at any time is 
deemed to be made at that time jointly by a particu- 
lar entity and a second entity (referred to in this para- 


graph as the “specified entity”) if — 


(i) the particular entity transfers or “loans property 
at that time to another entity, 


(ii) the transfer or loan is made at the direction, or 
with the acquiescence, of the specified entity, and 


(iii) it is reasonable to conclude that one of the 
reasons the transfer or loan is made is to avoid or 
minimize the liability, of any entity, under this 
Part that arose, or that would otherwise have 
arisen, because of the application of subsection 
(3); ee 
(1) a transfer or loan of property at any time is 
deemed to be made at that time jointly by a particu- 
lar entity and a second entity (referred to in this para- 
graph as the “specified entity”) if , 


(1) the particular entity transfers or loans property 
at that time to another entity, 


(ii) the transfer or loan is made at the direction, or 
with the acquiescence, of the specified entity, 


(iii) that time is not, or would not be, if the trans- 
fer or loan were a contribution of the specified 
entity, a non-resident time of the specified ently, 
and 


(iv) either : 


(A) the particular entity is, at that time, an en- 
tity that is a controlled foreign affiliate of the 
specified entity, or would at that time be a 
controlled foreign affiliate of the specified en- 
tity if the specified entity were at that time 
resident in Canada, or 


(B) it is reasonable to conclude that the trans- 
fer or loan was made in contemplation of the 
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particular entity becoming after that time a 
particular entity described in clause (A); 


(m) a particular entity is deemed to have transferred, 

at a particular time, a particular property or particu- 

lar part of it, as the case may be, to a second entity if 
(i) the particular property is a share of the capital 
stock of a corporation held at the particular time 
by the particular entity, and as consideration for 
the disposition at or before the particular time of 
the share, the particular entity received at the par- 
ticular time (or became entitled at the particular 
time to receive) from the corporation a share of 
the capital stock of the corporation, or 


(1) the particular property (or property for which 
the particular property is substituted property) 
was acquired, before the particular | time, from the 
second entity by any entity, in circumstances that 
are described by any of subparagraphs (g)(i) to 


(vi) (or would be so described if it applied at the 


“time of that sseaattion): and at the particular 
time, 


(A) the terms or conten: oh he particular 
property change, — 
—(B) the second entity -redeems, acquires or 


cancels the particular preety or the pane: 
lar part of it, 


(C) where the particular copay is a debt ow- 
_ ing by the second entity, the debt or the partic- 
ular part of it is settled or cancelled, or 


(D) where the particular property is a right to 
_ acquire or to be loaned property, the particular 
entity exercises the right; 


‘(n) a contribution made at any time by a particular 
trust to another trust is deemed to have been made at 
that time jointly by the particular trust and by each 
entity that is at that time a augue to the particu- 
lar trust; 


(0) a contribution ade at any time by a particular 
partnership to a trust is deemed to have been made at 
that time jointly by the particular partnership and by 
each entity that is at that time a member of the par- 
ticular partnership (other than a member of the par- 
ticular partnership where the liability of the member 
as a member of the particular partnership is limited 
by operation of any law governing the partnership 
arrangement); 

(p) subject to paragraph (0) and subsection (9), the 
amount of a contribution to a trust at the time it was 
made is deemed to be the fair market value, at that 
time, of the property that was the subject of the 
contribution; 


(q) an entity that at any time acquires a specified 
fixed interest in a trust (or a right, issued by the trust, 
to acquire a specified fixed interest in the trust) from 
another entity (other than the trust that issued the 
specified fixed interest) is deemed to have made at 
that time a contribution to the trust and the amount 
of the contribution is deemed to be equal to the fair 
market value at that time of the specified fixed inter- 
est or right, as the case may be; 


(r) a particular entity that has acquired a specified 
fixed interest in a trust as a consequence of making a 
contribution to the trust (or that has made a contribu- 
tion to the trust as a consequence of having acquired 
a specified fixed interest in the trust or a right de- 
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scribed in paragraph (q)) is, for the purpose of apply- 
ing this section at any time after the time that the 
particular entity transfers the specified fixed interest 
or the right, as the case may be, to another entity 
(which transfer is referred to in this paragraph as the 

sale”), deemed not to have made the contribution in 
respect of the specified fixed interest, or right, that is 


the subject of the sale where 


(1) immediately before the sale, the particular en- 
tity would be a specified contributor to the trust if 


(A) the definition “specified contributor” were 
read without reference to subparagraph (d)(i) 
_ of that definition, 


(B) in applying paragraph (b) of that defini- 
_ tion, a specified fixed interest included the 
right, and | 


> (GC) that definition applied immediately before 
the sale, 


(141) in exchange for the sale, the other entity 
transfers or loans, or becomes obligated to trans- 
fer or loan, property (which property is referred 
_ to in-subparagraph (iil) as the “consideration” to 
the particular entity, and 


(ili) it is reasonable to conclude 


(A) having regard only to the sale and the 
consideration that the particular entity would 

have been willing to make the sale if the par- 
ticular entity dealt at arm’s length with the 
other entity, and 


(B) that the terms and conditions made or im- 
posed in respect of the exchange are terms and 
~ conditions that would have been acceptable to 
the particular entity if the particular entity 
dealt at arm’ s length with the other entity; 


(s) a transfer to a trust by a particular entity is 


deemed not to be, at a particular time, a contribution 


to the trust if 


(i) the particular entity has transferred, at or 
before the particular time and in the ordinary 
course of business of the particular entity, pro- 
perty to the trust, 


(ii) the transfer is not an arm’s length transfer, but 
would be an arm’s length transfer if the definition 
“arm’s length transfer” were read without refer- 
ence to paragraph (a), and subparagraphs (b)(i) to 
(iii) and (v) to (viii), of that definition, 


(ili) it is reasonable to conclude that the particular 
entity was the only entity that acquired, in respect 
of the transfer, an interest as a beneficiary under 
the trust, 


(iv) the particular entity was required, under the 
securities law of a country or of a political subdi- 
vision of the country in respect of the issuance by 
the trust of interests as a beneficiary under the 
trust, to acquire an interest because of the particu- 
lar entity’s status at the time of the transfer as a 
manager or promoter of the trust, 


(v) at the particular time the trust is not an ex- 
empt foreign trust, but would be at that time an 
exempt foreign trust if it had not made an elec- 
tion under paragraph (h) of the definition “‘ex- 
empt foreign trust” [should be paragraph (g) of 
the definition “eligible non-resident trust” — 
ed.], and 
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(vi) the particular time is before the earliest of 


(A) the first time at which the trust becomes 
an exempt foreign trust, 


(B) the first time at which the particular entity 
ceases to be a manager or promoter of the 
trust, and 


(C) the time that is 24 months after the first 
time at which the total fair market value of 
consideration received by the trust in ex- 
change for interests as a beneficiary (other 
than the particular entity’s interest referred to 
in subparagraph (iii)) under the trust is greater 
than $500,000; 


(t) a transfer, by a Canadian corporation of particular 
property, that is at a particular time a contribution by 
the Canadian corporation to a trust, is deemed not to 
be, after the particular time, a contribution by the 
Canadian corporation to the trust if 
(i) either 
(A) the trust acquired the particular property 
before the particular time from the Canadian 
corporation in circumstances described in sub- 
paragraph (2)(g)(i) or (vy), or 
(B) another entity acquired property before 
the particular time from the Canadian corpora- 
tion in circumstances described in subpara- 
graph (2)(g)(i) or (v) and because of that ac- 
quisition the Canadian corporation was 
deemed by paragraph (2)(c) to have trans- 
ferred the particular property to the trust, 


(ii) as a result of a transfer at the particular time 
by any entity (referred to in this paragraph as the 
seller’) to another entity (referred to in this para- 
graph as the “purchaser’’) the trust ceases to hold 
property that is shares of the capital stock of, or 
debt issued by, the Canadian corporation or that 
is property the fair market value of which is de- 
rived in whole or in part, directly or indirectly, 
from shares of the capital stock of, or debt issued 
by, the Canadian corporation, 


(iii) the purchaser deals at arm’s length immedi- 
ately before the particular time with the Canadian 
corporation, the trust and the seller, 


(iv) in exchange for the sale, the purchaser trans- 
fers or becomes obligated to transfer property 
(which property is referred to in this paragraph as 
the “consideration’’), to the seller, and 

(v) it is reasonable to conclude 


(A) having regard only to the sale and the 
consideration that the seller would have been 
willing to make the sale if the seller dealt at 
arm’s length with the purchaser, 


(B) that the terms and conditions made or im- 
posed in respect of the exchange are terms and 
conditions that would have been acceptable to 
the seller if the seller dealt at arm’s length 
with the purchaser, and 


(C) that the value of the consideration is not, 
at or after the particular time, determined in 
whole or in part, directly or indirectly, by ref- 
erence to shares of the capital stock of, or debt 
issued by, the Canadian corporation; and 


(u) a transfer, before October 11, 2002, to a personal 
trust by an individual (other than a trust) of particu- 
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lar property is deemed not to be a contribution of the 
particular property by the individual to the trust if 


(i) the individual identifies the trust in prescribed 
form filed with the Minister on or before the indi- 
vidual’s filing-due date for the individual’s 2003 
taxation year (or a later date that is acceptable to 
the Minister), and 


(ii) the Minister is satisfied that 


(A) the individual (and any entity not dealing 
at any time at arm’s length with the indivi- 
dual) has never loaned or transferred, directly 
or indirectly, restricted property to the trust, 


(B) in respect of each contribution (deter- 
mined without reference to this paragraph) 
made before October 11, 2002 by the indivi- 
dual to the trust, none of the reasons (deter- 
mined by reference to all the circumstances 
including the terms of the trust, an intention, 
the laws of a country or the existence of an 
agreement, a memorandum, a letter of wishes 
or any other arrangement) for the contribution 
was to permit or facilitate, directly or indi- 
rectly, the conferral at any time of a benefit 
(for greater certainty, including an interest as 
a beneficiary under the trust) on 


(I) the individual, 
(Il) a descendant of the individual, or 


(II) any entity with whom the individual 
or descendant does not, at any time, deal at 
arm’s length, and 


(C) the total of all amounts each of which is 
the amount of a contribution (determined 
without reference to this paragraph) made 
before October 11, 2002 by the individual to 
the trust does not exceed the greater of 


(1) 1% of the total of all amounts each of 
which is the amount of a contribution (de- 
termined without reference to this para- 
graph) made to the trust before October 11, 
2002, and 


(II) $500. 


Technical Notes: New subsection 94(2) sets out a number of 
rules for use in applying section 94. These rules are primarily 
relevant for the purposes of determining whether a transaction 
constitutes a “contribution” (as defined in subsection 94(1)) of 
property to a trust. These rules are also relevant for the pur- 
poses of subsections 94(7) to (9) and the amended reporting 
rules in subsections 162(10.1) and 163(2.4) and section 233.2. 


Paragraphs 94(2)(a) to (m) include rules that deem certain 
loans or transfers, the granting of options and the provision of 
services to be transfers of property to an entity. A deemed 
transfer will be considered to be a contribution to a trust if the 
transfer falls within the criteria of the definition “contribution” 
in subsection 94(1). In this regard, it should be noted that a 
transfer or loan, unless it is deemed to be a contribution under 
any of paragraphs 94(2)(n) to (q), will not be considered a con- 
tribution if it is an “arm’s length transfer” (as defined in new 
subsection 94(1)). In addition, paragraphs 94(2)(r) to (u), may 
apply to deem certain transfers not to be contributions. 


The rules in subsection 94(2) generally apply to taxation years 
of trusts that begin after 2002, but in some cases relief is pro- 
vided with regard to transactions or events that occur before 
June 23, 2000 or October 11, 2002. In addition, trusts created 
in 2001 and trusts created in 2002 may elect in writing (by fil- 
ing the election with the Minister of National Revenue on or 
before the trust’s filing-due date for the trust’s taxation year in 
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which the amending legislation is assented to) to have new sec- 
tion 94 apply to its taxation years that begin in ee and 2002, 
as the case may be. 


Deemed transfers 


Paragraph 94(2)(a) generally applies to indirect loans or trans- 
fers of property to a trust through transfers to other entities. 
Paragraph (a) deems a transfer of property (other than an 
“arm’s length transfer’, as defined in new subsection 94(1) or a 
transfer to which paragraph 94(2)(c) applies) to be a direct 
transfer to a trust if the property is transferred from one entity 
to another and, as a result of the transfer, the fair market value 
of the property of the trust increases or the liabilities of the 
trust decrease. Where paragraph (a) applies, paragraph 94(2)(b) 
deems the fair market value of property deemed transferred 


under paragraph 94(2)(a) to be the total of all amounts each of _ 


which is the absolute value of an increase in the fair market 


value of the trust property or a decrease i in i the a of the 


trust because of the transfer. 


Paragraph 94(2)(c) also applies to indirect lone or transfers of 
property to a trust. Paragraph (c) deems a transfer or loan of 


property (other than an “arm’s length transfer’ r) from an entity 


to another entity to be a direct transfer to a trust where the trust 
holds property the fair market value of which is derived from 
property held by the other entity. Paragraph 94(2)(d) deems the 
fair market value of property deemed transferred under para- 
graph 94(2)(c) to be the fair market value of the oy actu- 
ally transferred. 


Paragraph 94(2)(e) oe a Siatoale entity thal provides a 


guarantee or other financial assistance to another entity to have 
transferred property to that other entity. Any property given to 
the particular entity by the other entity in exchange for the 


guarantee or other financial assistance is deemed to have been — 
transferred to the particular entity in exchange for the property — 
deemed by subparagraph (e)(1) to have been transferred. Under — 


subparagraph 94(2)(h), the fair market value of the property 


deemed by subparagraph (e)(i) to have been transferred is 


deemed to be the fair market value of the assistance. 


Paragraph 94(2)(f) applies where any service (other than an ex- 
empt service, as defined in subsection 94(1)) is rendered after 
June 22, 2000 by an entity to, for or on behalf of another entity. 
In these circumstances, the entity rendering the service is 


deemed to have transferred property to the other entity. Any 
property given to the particular entity by the other entity in ex- 


change for the service is deemed to have been transferred to the 
particular entity in exchange for the property deemed by sub- 
paragraph (f)(i) to have been transferred. For more information 
on the definition “exempt service”, see the commentary on that 
definition. : 


Under paragraph 94(2)(h), the fair market value of the property 
deemed under subparagraph 94(2)(f)(i) to have been trans- 
ferred is deemed to be equal to the fair market value of the 
services rendered. 


For greater certainty, paragraph 94(2)(g) provides that a corpo- 
ration is considered to transfer shares that it issues. Similar 
rules, also contained in paragraph 94(2)(g), apply to interests in 
a trust issued by the trust, interests in a partnership issued by 
the partnership or interest in an other entity issued by the en- 
tity, as well as to debt issued to an entity by another entity and 
a right (granted after June 22, 2000 by the entity from which 
the right was acquired) to acquire or to be loaned property. — 


As noted above, paragraph 94(2)(h) is relevant to determining 
the fair market value of property deemed under subparagraphs 
94(2)(e)(i) and (f)(i) to have been transferred. 


Paragraph 94(2)(i) deems an entity to have become obligated at 
a particular time to transfer property to another entity where the 
entity becomes obligated to do an act (e.g., the rendering of a 
service) that would constitute the transfer of a property to an- 
other entity if the act were to occur. This rule is generally rele- 
vant for the purposes of paragraph (c) of the definition “contri- 
bution” in subsection 94(1). 

Paragraph 94(2)()) applies, for the purpose of applying at any 
time the definition “non-resident time” in subsection (1), if a 
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trust acquires property of an individual as a consequence of the 
death of the individual. In these circumstances, paragraph 
94(2)(j) deems the individual to have transferred the property 
to the trust immediately before the individual’s death. 


Paragraph 94(2)(k) applies where a particular entity loans or 
transfers property to another entity at the direction of or with 
the acquiescence of a second entity (the “specified entity”). In 
these circumstances, if it reasonable to conclude that one of the 
reasons for the transfer is to avoid or minimize a liability of 
any entity under Part I of the Act that arose, or that would oth- 
erwise have arisen, because of the application of subsection 
(3), the transfer is deemed to be a transfer made jointly by the 
particular entity and the specified entity. 


Paragraph 94(2)(1) also applies where a particular entity loans 
or transfers property to another entity at the direction of or with 
the acquiescence of a specified entity. In these circumstances, 
the transfer is deemed to be a transfer made jointly by the par- 
ticular entity and the specified entity if 


« the transfer is made at a time that is not, or would not be, if 

the transfer or loan were a contribution of the specified en- 
_ tity, a “non-resident time” (as defined in new subsection 
94(1)) of the specified entity, and 


e » either | 


. the particular entity is at the time of the transfer a con- 
trolled foreign affiliate of the specified entity (or would 
be a controlled foreign affiliate of the specified entity if 
the specified entity were resident in Canada), or 


- —it is reasonable to conclude that the transfer was made 
in contemplation of the particular entity becoming after 
the time of the transfer a controlled foreign affiliate of 

~ the specified entity (or a controlled foreign affiliate of 
the specified entity if the specified entity were resident 
in Canada). 


The expression, “controlled foreign affiliate” is defined in sub- 
section 248(1) as pavine the meaning given in subsection 
951). 


Paragraph 94(2)(m) deems a particular entity to have trans- 
ferred, at a particular time, a particular property or particular 
part of it, as the case may be, to a second entity if 


¢ the particular property is a share of the capital stock of a 
corporation held at the particular time by the particular en- 
tity, and as consideration for the disposition at or before the 
particular time of the share, the particular entity received at 
the particular time (or became entitled at the particular time 
to receive) from the corporation a share of the capital stock 
of the corporation, or 


e 


the particular property (or property for which the particular 
property is substituted property) was acquired, before the 
particular time, from the second entity by any entity, in cir- 
cumstances that are described by any of subparagraphs 
94(g)(i) to (vi) (generally, the issuance by the second entity 
of a financial instrument) and at the particular time, 


—the terms or conditions of the particular property 
change, 


~~ the second entity redeems, acquires or cancels the par- 
ticular property or the particular part of it, 


—— where the particular property is a debt owing by the 
second entity, the debt or the particular part of it is set- 
tled or cancelled, or 


— where the particular property is a right to acquire or to 
be loaned property, the particular entity exercises the 
right. 

Deemed contributions 


Paragraph 94(2)(n) applies where a particular trust makes a 
contribution to another trust. If this is the case, the contribution 
is deemed to have been made jointly by the particular trust and 
each other entity that is a contributor to the particular trust. 
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Paragraph 94(2)(o) applies where a partnership makes a contri 
bution to a trust. Where this is the case, the contribution is 
deemed to have been made jointly by the partnership and 

each entity that is a Abagiee member nals than 


ship may also be considered to have made aco 
trust in respect of a transfer or loan made by the 
or another entity if any of the rules in sub: 


subsection 94(9), that te amount of Aone | 
the time it was made is Spade to be the fan mat rh 


Paragraphs 94(2)(q) and 4) apply & 

fixed interest” (as defined i in new 
and in a right, issued by the trust, tc acqu 
The rules for specified fixed interests oe 


tion * ‘exempt Nomen trust” si me ctic 
Paragraph ee) deems an ee th: 


trust), & ve made a coneilien 
amount of the contribution is des 


specie dreds interest i inat st as a cons 
contribution to the trust, and at a later ti 


tion, to another entity (ie., upon a sale of 
of if the other entity is met trust that 


ment imposed under securities jaws, es 94 )(s) will be 
relevant in the relatively rare circumstance that a comme cial 
investment trust cannot rely on the exemption for exempt for- _ 
eign trusts in order to avoid the application of subsection 94(3). — 
Paragraph 94(2)(s) will apply in determining under that subsec- _ 
tion whether the trust has a resident contributor | eS 
contributor (i.e., and hence, a resident beneficiary). _ 


More specifically, under paragraph 94A(2)(s), a france to a 
trust by a particular entity is deemed not to be, at a pes / 
time, a contribution to the trust if © | 


* the particular entity has honthened at or before on portions 
lar time and in the ordinary course of business of the se 
ular entity, property to the trust, 


: ea as the edie the trust 
a Pe, that i is shares of ve capital s Bee 


¢ the transfer is not an arm’s length tracer at woud be an. 
arm’s length transfer if the definition “arm’s length trans- — 
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of the nite stock of, or Hey iss) 
corporation; : 


* the wbeaveh di asus at arm’s len 
- particular time with i eos “e . 
= the seller; oh 


(A) the individual (and 
time at arm’ s nee oo 


sachaitedes the terms of the trust, an intention, ‘te laws of : 
a country or the existence of an agreement, a memoran- 
dum, a letter of wishes or any other arrangement) for 
the contribution was to permit or facilitate, directly or 
indirectly, the conferral at any time of a benefit (for 

greater certainty, i cn) an 1 interest as a Deenenty 
under the trust) on . — 


(1) the individual, 

(If) a descendant of the individual, or 

(II) any entity with whom the individual or descen- 

dant does not, at any time, deal at arm’s length, and 
(C) the total of all amounts each of which is the amount 
of a contribution (determined without reference to para- 


graph 94(2)(u)) made before October 11, 2002by the in- 
dividual to the trust does not exceed the greater of © 


(1) 1% of the total of all amounts each of which is 
the amount of a contribution (determined without 
reference to paragraph 94(2)(u)) made to the trust 
before October 11, 2002, and 


(II) $500. 
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nples below illustrate the operation of subsection 94(2) 
nition * “contribution” i in subsection 94(1). 


jonald is a long-term resident of Canada. In 2003, 
onald pays higher than fair market value considera- 
tion ae a Med igs ise om a eh A non- 


ng a co. ributor and a 1 resident contributor 10 


jaune of. Conde transfers pro- 
on that 7ancO direct Canco’s © 
jary (Foreignco-1) to 
nother corporation (Foreignco-— 
vat is less than Jair market value. 


pital stock of Foreignco-2 me are held 


oe de. panes - 


tly made He Porcigaee: -] bid Canc. 
ee be ae Slabs ues a 


he non- -resident trust because of beeen (a) of the 

_ definition “contribution” in new subsection 94(1). Lu- 

_ cie is considered to have made a contribution to the 
trust under paragraph (b) of that definition. Both Lucie 

ana Canco are emiPiaiors and resident con- 
- _ tributors” to the 


4 Foreignco-1 is ios a Ce to the trust, but 

__ this does not have any practical consequences because 
Foreignco-1 is non-resident. 

Related Provisions: 51(1)(c) — Exchange of convertible property for 

purposes of 94(2)(m); 87(2)G. 95) — Amalgamation — continuing cor- 

poration; -94(1)“arm’s- length transfer’(b) -—- Certain transfers under 

94(2)(g) excluded; 94(9) — Determination of contribution amount for 


94(2)(u)Gi)(C). 


(3) Liabilities of non-resident ‘Srusts and 
others — Where at a specified time in a particular tax- 
ation year of a trust (other than a trust that is, at that 
time, an exempt foreign trust) the trust is non-resident 
(determined without reference to this subsection) and, at 
that time, there is a resident contributor to the trust or a 
resident beneficiary under the trust, 


(a) the trust is deemed to be resident in Canada 
throughout the particular taxation year for the pur- 
poses of 

(i) section 2, 
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(ii) computing the trust’s income for the particu- 
lar taxation year, 


(iii) applying subsections 104(13.1) to (29) and 
107(2.1) and (5), in respect of the trust and a ben- 
eficiary under the trust, 

(iv) applying clause 53(2)(h)(i.1)(B), the defini- 
tion “non-resident entity” in subsection 94.1(1), 


subsection 107(2.002) and section 115, in respect 
of a beneficiary under the trust, 


(v) determining an obligation of the trust to file a 


return under section 233.3 or 233.4, 


(vi) determining the rights and obligations of the 
trust under Divisions I and J, 


(vii) determining the liability of the trust for tax 
under Part I, and under Part XIII on amounts paid 
or credited (in this paragraph having the meaning 
assigned by Part XIII to the trust, and 


(viii) determining the liability of a non-resident 
person for tax under Part XIII on amounts paid or 
credited by the trust to the non-resident person 
(other than amounts referred to in paragraph 
104(7.01)(b) in respect of the trust for the taxa- 
tion year that are paid or credited to the non-resi- 
dent person): 


(b) in applying subsections 20(11) and pee a sec- 
tion 126, 


(i) in determining the non-busiuess income tax 


(as defined by subsection 126(7)) paid by the 


trust for the particular taxation year to the gov- 
ernment of a country other than Canada no 
amount shall be included to the extent that it can 


reasonably be regarded as attributable to income 


from a source in Canada, and 


(11) if the trust elects, by notifying the Minister in 
writing in its return of income for the particular — 


taxation year, to have this paragraph apply, 


(A) the trust’s income for the particular taxa- 
tion year (other than the portion of the income 


that is from sources inside Canada or that is 


from a source, outside Canada, that is a busi- 


ness carried on by the trust outside \ahesa) | is 


deemed _ 
(1) to be income of the trust font: sources 


(other than a business carried on by the 


trust) in the particular country (other than 


Canada) in which the trust is resident (de- 
termined without reference to this subsec- 


tion), and 
(IJ) not to be from any other source, and 


(B) in determining the income or profits tax 
paid by the trust for the particular taxation 
year to the government of the particular coun- 
try there shall be included only the total of all 
amounts each of which is the amount of an in- 
come or profits tax that was paid by the trust 
for the particular taxation year to the govern- 
ment of a country (other than Canada) and 
that can reasonably be regarded as a tax paid 
on the trust’s income for the particular taxa- 
tion year (other than the portion of the income 
that is from sources inside Canada or that is 
from a source, outside Canada, that is a busi- 
ness carried on by the trust outside Canada); 
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(c) if the trust was non-resident throughout its taxa- 
tion year (referred to in this paragraph as the “pre- 
ceding year’) immediately preceding the particular 
taxation year for the purpose of Part I or of comput- 
ing its income for the preceding year, the trust is 
deemed to have 


(i) immediately belars the ond of the preceding 


taxation year, disposed of each property (other 


than property described in any of subparagraphs 

128.1(1)(b)G) to (iv)) held by the trust at that 
_ time for proceeds of disposition equal to its fair 
_ market value at that time, and 

(ii) at the beginning of the particular taxation 
_ year, acquired each of those properties so dis- 
_ posed of at a cost. oe 16, its. svete: of 

disposition; 


(d) each entity that at any time in the particular taxa- 


tion year is a resident contributor to the trust or a 
resident beneficiary under the trust | 


_ (i) has jointly and severally, or solidarily, with 


- rights ; and obligations of the trust in respect of the 
a taxation ie under Divisions : and J, 


Gi is sib\oey to Pan? XV i in respect ¢ of thik rights 
and obligations, and 


oS each entity that at any time in the particular taxa- 


tion year is a beneficiary under the trust and was a | 


person from whom an amount would be recoverable 


at the end of 2002 under subsection (2) (as it read in 
its application to taxation years that began before — 
2003) in respect of the trust if the entity had received 


before 2003 amounts described under paragraphs 
 (@)®@ or (b) m respect of the trust (as those 
_ paragraphs read in their application to taxation year 
that began before 2003) : 


(i) has, to the extent of the entity’ s recovery ee | 
for the year, jointly and severally, or solidarily, 
__ with the trust and with each other such entity, the 
_ rights and obligations of the trust in respect of the 
taxation years, of the trust, that began” before 

- 2003 under Divisions I and J, and 


(ii) is, to the extent of the entity’s recovery limit 
for the year, subject to Part XV in ee of 
_ those rights and obligations. 


Techalcal Notes: New subsection 94(3) snolees to a non- 
resident trust (other than an “exempt foreign trust”, as defined 
in subsection 94(1)) for a taxation year where, at a “specified 
time” in respect of the trust for the taxation year (generally, the 
end of the taxation year), there is a “resident contributor” to the 
trust or a “resident beneficiary” under the trust. All of these 
expressions are explained in detail in the commentary on new 
subsection 94(1). 


Where subsection 94(3) applies to a non-resident trust for a 
taxation year, the trust is deemed to be resident in Canada 
throughout the year for the purposes specified in paragraph 
94(3)(a). Except to the extent otherwise provided by subsection 
94(4), a trust is deemed to be resident in Canada for a taxation 
year under subsection 94(3): 


* for the purposes of applying sections 2, computing the 


trust’s income for the year and computing the trust’s liabil- 
ity for tax under Part I — with the result that the trust is 
subject to tax under that Part on its world-wide income for 
the year (including, for example, its income determined as 
a result of deemed dispositions under subsections 104(4) to 
(5.2) or 128.1(4)); 
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¢ for the purpose of applying clause 53(2)(h)(G.1)(B) — with 
the result that the adjusted cost base to a beneficiary of the 
beneficiary’s interest in a trust to which this clause applies 
is computed in the same way as for interests in trusts resi- 
dent in Canada; 


for the purpose of applying the definition “non-resident en- 
tity” in subsection 94.1(1) — with the result that a benefici- 
ary’s interest in the trust is not treated as an interest of a 
beneficiary in a foreign investment entity for the purposes 
of new sections 94.1 and 94.2; 


for the purposes of applying subsections 104(13.1) to (29), 


107(2.1), (2.002) and (5) and section 115 — with the result 


that the tax treatment of beneficiaries under the trust gener- — 


ally accords with the tax treatment available to benefi- 
ciaries under trusts that are resident in Canada; 


for the purposes of determining the obligation of the trust to 
file a return under sections 233.3 and 233.4 — with the re- 


e 


sult that the trust is required to file information returns 
under sections 233.3 (information return on foreign pro- — 
perty holdings the total cost of which exceeds $100,000) © 


and 233.4 (information return on foreign affiliates); 


e 


for the purpose of determining the liability of the trust for 
tax under Part XIII — with the result that the trust is ex- 
empt from Part XIII tax on amounts paid or credited to it; 


non-resident person); and — 


for the purpose of oon: the rights and ne of 


the trust under sections 150 to 180 — with the result that 
various administrative provisions in the Act apply in the © 
same way as to other trusts resident in Canada. (These pro- _ 
visions include those with regard to the filing of returns, 


assessments, tax payments, arrears interest, refund interest, 
instalment interest, penalties, refunds and appeals.) 


A trust to which subsection 94(3) applies is deemed to be resi-_ 
dent in Canada throughout the year for the above purposes, in- 


cluding the computation of its income and its taxable income 
and section 2 of the Act. Section 2 imposes on every person 


resident in Canada at any time in a taxation year an obligation 
to pay an income tax on that person’s taxable income for the 


year. 


Under paragraph | of the resident article in Canada’s income 
tax treaties, a reference in such a treaty to a “resident of a Con- 
tracting State” means any person who, under the law of that 
State, is liable to taxation in that State by reason of the person’s 
domicile, residence, place of management or any other crite- 
rion of a similar nature. A person, in this context, would gener- 
ally include a trust because of the definition “person” in Can- 
ada’s income tax treaties. Because a trust to which subsection 
94(3) applies is deemed to be resident of Canada and is liable 
to tax in Canada on its worldwide income, it will be considered 
a resident of Canada under paragraph 1 of the resident article in 
Canada’s income tax treaties, whether it is also considered to 
be resident, under the applicable treaty, in another country or 
not. 


A trust that is also resident of the other contracting state under 
a particular treaty would be a dual resident under the treaty. In 
the event of dual residency under an income tax treaty, the tie- 
breaker rules in the resident article applicable to individuals 
would not apply. The Canada Customs and Revenue Agency 
has expressed the view that in this context, the term “indivi- 
dual” is to be interpreted to mean natural person and not a trust. 
The Agency has indicated that this interpretation would gener- 
ally prevail across most if not all of Canada’s income tax trea- 
ties if the definition “person” in the particular treaty under con- 
sideration makes reference to both an “individual” and a 
“trust”. Even if a trust were considered an individual for the 


for the purpose of determining the liability of a non-resi- © 
dent person for tax under Part XIIl on amounts paid or 
credited by the trust to the non-resident person (other than | 
amounts referred to in paragraph 104(7.01)(b) in respect of © 
the trust for the taxation year that are ae or creed to ime 
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purpose of an income tax treaty, it is clear from the context of 
the tie-breaker rule applicable to individuals that it is intended 
to apply only to natural persons. This is because expressions 
such as “personal home”, “centre of vital interest” and “habit- 
ual abode” used in the tie-breaker rules have meaning only in 
reference to natural persons and would not be of use in clarify- 
ing the residence of a trust for the purpose of a treaty. 


In general, therefore, under the income tax treaty the competent 
authorities of each contracting state would have to enter into an 
agreement to determine in which state the trust would be resi- 
dent for the purpose of the particular treaty. In the absence of 
such an agreement Canada would exercise its first right to tax. 
Canada would grant foreign tax credits for the other State’s in- 
come taxes paid by the trust. 


In this regard, paragraph 94(3)(b) applies for the purposes of 
applying subsections 20(11) and (12) and section 126 in re- 
spect of the trust. Paragraph 94(3)(b) allows a trust to elect for 
the special rules in that paragraph to apply in determining the 
trust’s eligibility for a foreign tax credit. If the trust elects for a 
taxation year, 


* the trust’s income for the taxation year (other than the por- 
tion of the income that is from sources inside Canada or 
that is from a source, outside Canada, that is a business car- 
tied on by the trust outside Canada) is deemed, for the pur- 
poses of subsections 20(11) and (12) and section 126, 


—- to be income of the trust from sources (other than a bus- 
iness carried on by the trust) in a particular country 
(other than Canada) in which the trust is resident (deter- 
mined without reference to this subsection), and 


——not to be from any other source; and 


¢ in determining the income or profits tax paid by the trust 
for the taxation year to the government of the particular 
country the trust can pool the total of all amounts each of 
which is the amount of an income or profits tax that was 
paid by the trust for the particular taxation year to the gov- 
ernment of a country (other than Canada) and that can rea- 
sonably be regarded as a tax paid on the trust’s income for 
the taxation year (other than the portion of the income that 
is from sources inside Canada or that is from a source, 
outside Canada, that is a business carried on by the trust 
outside Canada). 


Paragraph 94(3)(b) also provides that in determining the non- 
business income tax (as defined by subsection 126(7)) paid by 
the trust for a taxation year to the government of a country 
other than Canada no amount shall be included to the extent 
that it can reasonably be regarded as attributable to income 
from a source in Canada. 


Paragraph 94(3)(c) provides that a non-resident trust that be- 
comes subject to subsection 94(3) for a particular taxation year, 
after not being subject to either new subsection 94(3) or ex- 
isting paragraph 94(1)(c) for the preceding year is deemed, im- 
mediately before the end of the preceding taxation year, to 
have disposed of each property (other than property described 
in any of subparagraphs 128.1(1)(b)(i) to (iv)) held by the trust 
at that time for proceeds of disposition equal to its fair market 
value at that time. The trust is also deemed to have, at the be- 
ginning of the particular taxation year, acquired each of those 
properties so disposed of at a cost equal to its proceeds of 
disposition 

Note, in this regard, that where paragraph 94(3)(c) applies to 
the trust in the particular taxation year to cause a disposition of 
trust property in the preceding taxation year, new paragraph 
128.1(1.1)(b) provides that paragraph 128.1(1)(b) will not ap- 
ply in the preceding taxation year. 


Paragraphs 94(3)(c) and 128.1(1.1)(b) together are intended to 
ensure — in a manner similar to that for taxpayers that migrate 
to Canada — that certain gains or losses that accrued on certain 
property of the trust while the trust was non-resident are not 
subject to taxation in Canada. 


Paragraph 94(3)(c) also complements the rule in subsection 
94(6), which applies where a non-resident trust ceases to be an 
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“exempt foreign trust” (as defined in subsection 94(1)). In this | 
case, subsection 94(6) establishes the beginning of a new 


“stub” taxation year. If subsection 94(3) applies for that “stub” 
year, paragraph 94(3)(c) would be applicable with regard to the 


properties held by the trust at the beginning of that stub! es 


Example 1 


A trust is created in 2003. The trust is not at any time an ex- | 
empt foreign trust. At the end of its 2003 taxation year, the 
trust is non-resident and there are no resident contributors 10 


the trust and no resident beneficiaries under the trust. 


On February 1, 2004, John makes a contribution to the trust. a 
At the end of the trust’s 2004 taxation year, John is a resident 7 


contributor to the trust, and the trust is non-resident. 


On July 1, 2005 the sole trustee of the trust moves to Cankie. - 
becomes resident in Canada at that time and remains resident _ 
in Canada throughout the remainder of the year. Immediately eS 
before the trustee became resident in Canada, the trustee was — 
non-resident and John remained a resident contributor to th 


trust. 
Results 
Trust’s 2003 Taxation Year 


1. Subsection 94(3) does not whe to neon the trust to ‘be 
resident in Canada in ee its income we its: #2005 | 


taxation Year. 


Trust’s 2004 Taxation Year 


Z. Paragraph 94(3)(a) applies to dew the trust to ie resi- 
dent in Canada, throughout its 2004 taxation year, fora. 
number of purposes, including computing of its income. Be- 
_cause the trust was non-resident throughout its 2003 taxa- — 
tion year, paragraph 94(3)(c) also applies to deem the trust — 
to have disposed of its property (other than certain proper- 
ties described in subparagraphs 128.1(1 Mb) i) to (iv)) for 
fair market value proceeds immediately before the end of — 
its last 2003 taxation year and to have reacquired those — 
properties at a cost equal to that fair market value at the — 
beginning of the 2004 taxation year. A related rule in para- 
graph 128.1(1.1)(b) suspends the application of the deemed 
in paragraph — 
128.1(1)(b) that would otherwise apply in that last 2003 — 
taxation year because of the trust becoming resident in 1 


dis posit on and re- acquisition - rules — 


Canada at the beginning of the 2004 taxation year. 
Trust’s 2005 Taxation Year 


3. Because the trustee of the trust hecones pun in Can- : 
ada on July 1, 2005, paragraph 128.1(1)(a) will apply to 
deem the trust to have a taxation year-end immediately 
before the change of residency. At the end of this first 2005 _ 
taxation year of the trust, paragraph 94(3)(a) applies to — 
deem the trust to be resident in Canada, throughout that 
first 2005 taxation year, for a number of purposes, includ- 
ing the computing of its income. However, paragraph 
94(3)(c) will not apply because the trust was resident in — 
Canada (i.e. because of the application of paragraph — 
94(3)(a) to the trust's 2004 taxation year) idee the — 


year preceding the 2005 taxation year. 


4. Paragraph 128.1(1)(a) also applies to deem the trust to 
have a new taxation year at the time the trustee becomes — 


resident in Canada on July 1, 2005. Because the trust is 


resident in Canada at the end of this second 2005 taxation © 


year, paragraph 94(3)(a) does not apply to deem the trust 


to be resident in Canada in computing its income ge that 


year. 


5. As the trust is resident in Canada immediately after the 
end of its first 2005 taxation year (i.e., the 2005 taxation 
year discussed in #3 above), paragraph 128.1(1.1)(a) sus- 
pends the application of the deemed disposition and re-ac- 
quisition rules in paragraphs 128.1(1)(b} and (c) that 
would otherwise apply in respect of the end of that first 
2005 taxation year because of the trust becoming resident 
in Canada on July 1, 2005. This ensures that the trust does. 


tities - who are “resident contributors”. Of “reside 
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not realize at that end of that first 2005 taxation year any 
accrued gains or losses of the trust solely because the basis 
of the trust’s residency in Canada changes. : 


6. Note that where subsection 128.1(1.1) applies to a trust, 
it suspends only the application of paragraph 128.1(1)(b) 
(as a result paragraph 128.1(1)(c) also has no application) 

to the trust. If the trust becomes resident in Canada, it 
would continue to be subject to paragraph 128.1(1 )(a). 

Also note that paragraph 94(4)(d) ensures that the applica- 

tion of paragraph 94(3 a) to the trust will not affect the 
_ determination of the trust as having changed residence iy 
_ the purposes a subsection 128. AG. dD _ a 


toh 94(3)(d) i imposes fiebilities ie a taxation year on en- 


ciaries”. Where subsection 94(3) applies to a trust for a taxa- 
tion year, each of these entities is jointly and severally, or 
solidarily, liable with the trust in respect of the trust’s obliga- 
tions under sections 150 to 180. Typically, the most significant — 
obligation in this context is the obligation to pay tax instal- 
ments pursuant to section 156. However, the extent of the lia- 
bility imposed by paragraph 94(3)(d) is limited by new subsec- 
tion 94(7). For more information, see commentary on 
subsections 94] ) to Q). oO / 


The expression» “solidarily | liable” 1s dee to ensure that the 
Act appropriately reflects both the civil law of the aia of 
eee and the py of other ro 


sae Bees thats is a a bones iciary de ee trust ond was a per- 


son from whom an amount would be recoverable at the endof 


2002 under subsection 94(2) (as it read in its application to tax- 


ation years that began before 2003) in respect of the trust ifthe _ 


entity had received before 2003 amounts described under 
paragraphs 94(2)(a) or (b) in respect of the trust (as those 
paragraphs read in their application to taxation years that began 
before 2003). Where subsection 94(3) applies to the trust for a_ 
taxation year, each of these entities is, to the extent of the en- 
tity’s recovery limit for the year, jointly and oe a 
solidarily, liable with the trust in ee of the 5 

tions under sections 150 to 180. 


Note that subsection 94(3) beac does not result is a : : 
tion of a. Sheets es a trust that i is eS to Speen , 


of Canidian source i income to the non-resident rene 
their Capacities: as beneficiaries. y 


Instead, ‘the rules i in new subsection 104(7. 01) are | : 
that there will be a reasonable level of Part I tax in respe 
Canadian-source income received by the trust in the event the 


trust also distributes that income to non-resident benefi iciaries 


in their capacity as beneficiaries. For more piormasion, Ce the: 
commentary on subsection 104(7.01). y 


However, in the event that the trust pays or credits an mount — 
to a nonresident and that amount is not referred to in paragraph : 
104(7.01)(b) in respect of the trust for the taxation year, the - 
non-resident will continue to be liable for any Part XM tax on 
the amount. — S 


Related Provisions: 75(3)(c.2) — Reversionary trust a do not 
apply to non-resident trust; 94(4) [proposed] — — Excluded provisions for — 
94(3)(a); 94(5), (5.1) [proposed] — Trust deemed to cease being resi-. 
dent in Canada; 94(7) [proposed] — Limit tu amount recoverable under 
94(3)(d); 94(8)— “Recovery limit” for 94(3)(e); 104(4)(a. 5) — Ce 
Trusts — deemed disposition of property when no resident contributor 
exists; 104(7.01)—Limit to trust’s deduction under 104(6); 
128.1(1.1)(b) No deemed disposition on immigration of trust; 
160(2.1) — Assessment of amount under 94(3)(d) or (e); 160(3) — Dis- 
charge of liability under 94(3)(d) or (e); 216(4.1) — Where trust re- 

ceives rental income from property in Canada; 233.2(4) — Annual in- - 
formation return by contributor; 233.3(3) — Annual oe return 

by holder of interest. 
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(4) Excluded provisions — Paragraph (3)(a) does 
not apply to seta a trust to be bismete : in oe. eas 
the purposes of — - - 


(a) the definitions “arm’s ah frager! 
foreign and ‘ re — An 


: (b) es 70(6) 


- agraph 128.1(1.1)(a)(ii), bare ori the defini- 
26 


tion “mutual and trust’ ae subsection 


(c) weesanne’t the liability - a oe 
the trust) that would arise unde 


ates whethe 


a iis ek time; ey : 


| determining the ‘reside 1 
- plying: subparagraph (f)(i 
eon in subsection 248( - 


tan of the | ‘definition . spor 
248(1) — thus ensuring that rules 


- fora rollover of property on transfers to a trust generally do 
"not apply to transfers to a trust deemed | to oo Ses in 


Canada Dy Subsection a) 


. 


not be treated as a mutual fund trust for any purposes and 


e 


trust becomes resident in Canada at a particular time and 


determining whether, in applying subsection 128.1(4), the — 


trust ceases to be resident in Canada at a particular time — 


thus ensuring that the deeming of a trust to be resident 


under paragraph 94(3)(a) does not apply to affect a deter- 
mination of whether a trust has changed residence at any 
time (e.g., upon a change of trustees or upon a Bene of 
residence of trustees). 


Furthermore, except as otherwise permitted under subsection 
216(4.1), paragraph 94(3)(a) does not relieve a payer of Cana- 
dian-source income from the obligation to withhold amounts 
under section 215 in connection with amounts paid to a trust 
deemed to be resident in Canada by subsection 94(3). This is so 
even though such a trust is not liable for Part XIII tax on 
amounts paid or credited to it, because of the application of 
subparagraph 94(3)(a)(vii). The trust would be expected to ap- 
ply for a refund of such tax, which would be given except to 
the extent that there are any outstanding liabilities of the trust 
with regard to Part I tax. 


(5) Deemed cessation of residence — A trust is 
deemed to cease to be resident in Canada at the earliest 
time at which there is neither a resident contributor to 
the trust nor a resident beneficiary under the trust in a 


tor” tot the trust nora“ 


stage’ (a) of the definition? seantonl fund suet | in — 
section 132(6) — a reference that makes it clear that a trust - 
deemed to be resident in Canada by subsection. 94(3) will 


determining whether, in applying subsection 128.1(1), the : 
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period that would, if this Act were read without refer- 
ence subsection 128.1(4), be a taxation year of the trust 


— (a) that: immediately follows a taxation year of the 
_ trust throughout which it was resident in Canada; 


o) at the beginning of which there was a resident 
contributor to the trust, ora resident a 
_ under as trust, and : 


ict the trust is non-resident. - 


Technical Notes? New subsection 94(5) deems a trust to 

have ceased to be resident in Canada at the earliest time in a 
specified period at which there is neither a “resident contribu- 
resident beneficiary” under the trust. For 
‘d period is the period that would (if 
eference to subsection 128. 1.) be 


ole the « cessation of residence | in 
Canada of a trust results in the application of subsection 
t sub n, a taxation ae oe trust is 


“resident c con eee ON time es that deemed t taxation year 
sats can ‘Aes — and severally, or solidarily, liable ~ ne 


. the expressior | “ solidarily”, ecae te- 
fer to the introductory commentary above on new section 94.) 
Related Provisions: 94(3)(a) / 
Canada; 104(4)(a. 5) - — ~ Trusts — I 
of property. 


(6) ‘Secoming or ceasing to. be an. exempt 
foreign trust —If at any time a trust becomes or 
ceases to be an exempt foreign trust (otherwise than be- 
cause of becoming resident in Canada), 


(a) its taxation year that would shennin include that 
time is deemed to have ended immediately before 
that time and a new taxation year of the trust is 
deemed to begin at that time; and 

(b) for the purpose of determining the trust’s fiscal 
period after that time, the trust is deemed not to have 
established a fiscal period before that time. 


Technical Notes: New subsection 94(6) generally provides 
that, if a trust becomes or ceases to be an “exempt foreign 
trust” (as defined in new subsection 94(1)) at any time, the 
trust’s taxation year is deemed to have ended immediately 
before that time, a new “stub” taxation year is deemed to have 
begun at that time and the trust is deemed not to have estab- 
lished a fiscal period before that time. However, subsection 
94(6) does not apply where a trust ceases to be an exempt for- 
eign trust because it becomes resident in Canada. 


Subsection 94(3) may apply in respect of the later “stub” taxa- 
tion year of the trust if the criteria set out in that subsection are 
satisfied at a “specified time” in respect of the trust for the tax- 
ation year (generally, the end of the taxation year). Where this 
is the case, the trust would be subject to tax under Part I on its 
world-wide income for that later “stub” year because it would 


osed] — —— Trust deemed resident in 
fect of 94(5) on deemed poses 
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be considered under subsection 94(3) to be resident in Canada 
for that year. 


(7) Limit to amount recoverable — The maximum 
amount recoverable under the provisions referred to in 
paragraph (3)(d) at any particular time from an entity in 
respect of a trust (other than an entity that is deemed, by 
subsection (12) or (13), to be a contributor or a resident 
contributor to the trust) and a particular taxation year of 
the trust is the entity’s recovery limit at the particular 
time in respect of the trust and the particular year if 


(a) either 


(1) the entity is liable under a provision referred 
to in paragraph (3)(d) in respect of the trust and 
the particular year solely because the entity was a 
resident beneficiary under the trust at a specified 
time in respect of the trust in the particular year, 
or 


(1i) at a specified time in respect of the trust in the 
particular year, the total of all amounts each of 
which is the amount, at the time it was made, of a 
contribution to the trust made before the specified 
time by the entity, or by another entity not deal- 
ing at arm’s length with the entity, is not more 
than the greater of 


(A) $10,000 and 


(B) 10% of the total of all amounts each of 
which was the amount, at the time it was 
made, of a contribution made to the trust 
before the specified time; 


(b) except where the total determined in subpara- 
graph (a)(ii) in respect of the entity and all entities 
not dealing at arm’s length with it is $10,000 or less, 
the entity has filed on a timely basis under section 
233.2 all information returns required to be filed by 
it before the particular time in respect of the trust (or 
on any later day that is acceptable to the Minister); 
and 


(c) it is reasonable to conclude that for each transac- 
tion or event that occurred before the end of the par- 
ticular year at the direction of, or with the acquies- 
cence of, the entity 


(i) none of the purposes of the transaction or 
event was to enable the entity to avoid or mini- 
mize any liability under a provision referred to in 
paragraph (3)(d) in respect of the trust, and ~ 


(ii) the transaction or event was not part of a se- 
ries of transactions or events any of the purposes 
of which was to enable the entity to avoid or min- 
imize any liability under a provision referred to in 
paragraph (3)(d) in respect of the trust. 


Technical Notes: New subsection 94(7) allows for a limita- 
tion of the amount that may be recovered from an entity that 
would otherwise be jointly, severally, or solidarily, liable for 
the entire amount of a trust’s tax obligations under the Act. 
Subsection 94(7) applies to an entity (other than an entity that 
is deemed, by subsection 94(12) or (13), to be a contributor or 
a resident contributor to the trust) in respect of a particular tax- 
ation year of the trust where three conditions are satisfied. 


The first condition is satisfied in respect of a particular taxation 
year of the trust: 


* where, under subparagraph 94(7)(a)(i), the entity is jointly 
and severally, or solidarily, liable with the trust only be- 
cause the entity was a “resident beneficiary” (as defined in 
new subsection 94(1)) under the trust at a specified time in 
respect of the trust for the particular year, or 
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¢ where, under subparagraph 94(7)(a)(ii), at a specified time 
in respect of the trust for, the total amount (determined with 
reference to paragraph 94(2)(b), (d), (h), (p) and (q) and 
subsection 94(9)) of contributions made to the trust by the 

~ entity (or by another entity not dealing at arm’s length with 
the entity) is not more than the greater of $10,000 and 10% 
of the total amount of all contributions to the trust. 


The second condition, under paragraph 94(7)(b), requires that 
the entity have filed on a timely basis all information returns 
required to be filed by the entity in respect of the trust under 
section 233.2 (or on any later day that is acceptable to the Min- 
ister of National Revenue). However, the second condition 
need not be satisfied if the first condition is satisfied because 
the total determined under subparagraph 94(7)(a)(ii) (Gin respect 
of the entity and all entities not dealing at arm’s length with it) 
is $10,000 or less. 

The third condition, under paragraph 94(7)(c), is satisfied in re- 
spect of an entity and a particular taxation year of the trust 
where it is reasonable to conclude that each transaction or 
event that occurred before the end of the particular year at the 
direction of, or with the acquiescence of, the entity satisfied the 
following conditions: : 

* none of the purposes of the transaction or event was to en- 
able the entity to avoid or minimize any liability under a 
provision referred to in paragraph 94(3)(d) in respect of the 
trust, and 


* the transaction or event was not part of a series of transac- 
tions or events any of the purposes of which was to enable 
the entity to avoid or minimize any liability under a provi- 
sion referred to in paragraph 94(3)(d) in respect of the trust. 

There are a number of transactions or events, or series of trans- 
actions or events, that may result in a failure to satisfy the third 
condition (e.g., an artificial dilution of an entity’s relative con- 
tribution to the trust (i.e., below the 10% level); or corporate 
distributions that have the effect of avoiding or minimizing the 
impact of the three-year rule described in subsection 94(9)). 
Reference should be made in this context to the definition 
“contribution” in subsection 94(1), as well as to related rules in 
subsection 94(2). 

Where subsection 94(7) applies to an entity in respect of a tax- 
ation year of a trust, the amount recoverable at any time from 
the entity in respect of the year is limited to the person’s “re- 
covery limit’, determined under subsection 94(8), in respect of 
the trust and the year. 

Related Provisions: 94(8) — Recovery limit; 94(9) — Determination 
of contribution amount. 


(8) Recovery limit — The recovery limit referred to in 
paragraph (3)(e) and subsection (7) at a particular time 
of a particular entity in respect of a trust and a particular 
taxation year of the trust is the amount, if any, by which 
the greater of 


(a) the total of all amounts each of which is 


(i) an amount received or receivable after 2000 
and before the particular time 


(A) by the particular entity on the disposition 
of all or part of the particular entity’s interest 
as a beneficiary under the trust, or 


(B) by another entity (that was, when the 
amount became receivable, a specified party 
in respect of the particular entity) on the dis- 
position of all or part of the specified party’s 
interest as a beneficiary under the trust, 


(ii) an amount (other than an amount described in 
subparagraph (i)) made payable by the trust after 
2000 and before the particular time to 


(A) the particular entity because of the interest 
of the particular entity as a beneficiary under 
the trust, or 
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(B) another entity (that was, when the amount 
became payable, a specified party in respect 
of the particular entity) because of the interest 
of the specified party as a beneficiary unde 
the trust, 


(iii) an amount (other than an amount described 
in subparagraph (i) or (ii)) that is the fair market 
value of a benefit received or enjoyed, after 2000 
and before the particular time, from or under the 
trust by 


(A) the particular entity, or 


(B) another entity that was, when the benefit 
was received or enjoyed, a specified party in 
respect of the particular entity, or 


(iv) the maximum amount that would be recover- 
able from the particular entity at the end of 2002 
under subsection (2) (as it read in its application 
to taxation years that began before 2003) if the 
trust had tax payable under this Part at the end of 
2002 and that tax payable exceeded the total of 
the amounts described in respect of the entity 
under paragraphs (2)(a) and (b) (as they read in 
their application to taxation years that began 
before 2003), except to the extent that the amount 
so recoverable is in respect of an amount that is 
included in the particular entity’s recovery limit 
because of subparagraph (i) or (ii), and 


(b) the total of all amounts each of which is the 
amount, when made, of a contribution to the trust 
before the particular time by the particular entity, 


exceeds the total of all amounts each of which is 


(c) an amount recovered before the particular time 
from the particular entity in connection with a liabil- 
ity of the particular entity (in respect of the trust and 
the particular year or a preceding taxation year of the 
trust) that arose because of the application of subsec- 
tion (3) (or the application of this section as it read in 
its application to taxation years that began before 
2003), 


(d) an amount (other than an amount in respect of 
which this paragraph has applied in respect of any 
other entity) recovered before the particular time 
from a specified party in respect of the particular en- 
tity in connection with a liability of the particular en- 
tity (in respect of the trust and the particular year or 
a preceding taxation year of the trust) that arose be- 
cause of the application of subsection (3) (or the ap- 
plication of this section as it read in its application to 
taxation years that began before 2003), or 


(e) the amount, if any, by which the particular en- 
tity’s tax payable under this Part for any taxation 
year in which an amount described in any of subpar- 
agraphs (a)(i) to (i11) was paid, became payable, was 
received, became receivable or was enjoyed by the 
particular entity exceeds the amount that would have 
been the particular entity’s tax payable under this 
Part for that taxation year if no such amount were 
paid, became payable, were received, became receiv- 
able or were enjoyed by the particular entity in that 
taxation year. 


eficiary under the trust, or by another entity that was, at the 
time the amount became receivable, a specified party (as 
defined in subsection 94(1)) in respect of the particular en- 
tity on the disposition of all or part of the specified party’s 
interest as a beneficiary under the trust; 


ADD an amount (other than an amount described in the 
paragraph above) made payable by the trust after 2000 and 
before the particular time to the particular entity because of 
the interest of the particular entity as a beneficiary under 
the trust, or another entity (that was, at the time the amount 
became payable, a specified party in respect of the particu- 
lar entity) because of the interest of the specified party as a 
beneficiary under the trust; 


ADD the fair market value of benefits received or enjoyed, 
after 2000 and before the particular time, under the trust by 
the particular entity (or an entity that was, at the time the 
benefit was received or enjoyed, a specified party in respect 
of the particular entity), not otherwise taken into account 
above; 


ADD the maximum amount that would be recoverable from 
the particular entity at the end of 2002 under subsection 
94(2) (as it read in its application to taxation years that be- 
gan before 2003) if the trust had had tax payable under Part 
I of the Act at the end of 2002 in excess of the total of the 
amounts described in respect of the entity under paragraphs 
94(2)(a) and (b) (as they read in their application to taxa- 
tion years that began before 2003), except to the extent that 
the amount so recoverable is in respect of an amount that is 
included in the particular entity’s recovery limit because of 
subparagraph 94(8)(a)(i) or (ii); 


ADD the total amount (determined with reference to 
paragraphs 94(2)(b), (d), (h), (p) and (gq) and subsection 
94(9)) of contributions made to the trust by the particular 
entity, to the extent that this amount exceeds the total of the 
first four amounts; 


SUBTRACT previous recoveries by the Canada Customs 
and Revenue Agency (“CCRA”) under subsection 94(3) (or 
under subsection 94(1) as it read in its application to taxa- 
tion years that began before 2003) from the particular entity 
in respect of the trust and the year or a preceding taxation 
year of the trust; 


SUBTRACT previous recoveries by the CCRA under sub- 
section 94(3) (or under subsection 94(1) as it read in its ap- 
plication to taxation years that began before 2003) from a 
specified party in respect of the particular entity in respect 
of the trust and the year or a preceding taxation year of the 
trust; and 


SUBTRACT the amount, if any, by which the particular 
entity’s tax payable under this Part for any taxation year in 
which an amount described in any of subparagraphs 
94(8)(a)(i) to (iii) was paid, became payable, was received, 
became receivable or was enjoyed by the particular entity 
exceeds the amount that would have been the particular en- 
tity’s tax payable under this Part for that taxation year if no 
such amount were paid, became payable, were received, 
became receivable or were enjoyed by the particular entity 
in that taxation year. 

For more information on subsections 94(11) to (13), or the ex- 
pression “specified party” as defined in subsection 94(1), see 
the commentary on those provisions. 


Related Provisions: 94(9) — Determination of contribution amount; 
104(24) — Whether amount payable to beneficiary. 


(9) Determination of contribution amount — 


Technical Notes: Under subsection 94(8), the amount of the special case — If a contribution is made at any time 


recovery limit that applies to a particular entity at any particu- by an entity to a trust as a consequence of a transaction 
lar time is calculated as follows: that is, or as a consequence of a series of transactions or 
* ADD amounts received or receivable after 2000 and before events that includes, the transfer at that time to the trust 
the particular time by the particular entity on the disposi- of a specified property, the amount of the contribution at 
tion of all or part of the particular entity’s interest as a ben- that time, is deemed, for the purposes of clause 
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(2)(u)(ii)(C), subparagraph (7)(a)(ii). and eS ®), 
to be the greater of 
(a) the amount, determined without Helens to this 
subsection, of the contribution at ‘that time, and 
(b) the amount that is the greatest fair market value 
of the specified property, or Property substitu d for 
it, in the peice that 


_ the third calcne year “alter that A ime 
For more information on the Sen ee 


of the rondfer, ‘it is S appropria . 
— se 


each Peoecified time, in ‘respect. “of 7 a ‘taxation Nee aE a 
trust, that is before the particular time at which a con- 
tributor to the trust becomes resident i in Cana ja within 
60 months after making a contribution to the trust, the 
contribution is deemed to have been made at a time / 
other than a non-resident time of the contributor if 


(a) in applying the definition “non-resident time” ne 
of each of those specified times, the contribution was - 
made at a non-resident time of the contributor; and 


(b) in applying the definition “non-resident time” : 
immediately after the particular time, the contribu- 
tion is made at a time other than a non-resident a 
of the contributor. 


Technical Notes: New subsection 94(10) aii? to dear. 
mine whether there is a “connected contributor” (as defined in > 
new subsection 94(1)) to a trust for the purpose of applying the 
definition “resident beneficiary” (as defined in new subsection 
94(1)). Under new paragraph 94(3)(d), a resident beneficiary 
can, to an extent, be liable for the trust’s income tax under Part 


Income Tax Act, Part.I, Division B 


I of the Act. For more information, see the commentary on— 
those. definitions and subsections 94(3) and (7) to (9). 


AS “contribution” (as defined i in new subsection 94(1)) © a trust . 
by a contributor is considered to have been made at a time © 


other than a “non-resident time” (as defined in subsection - 


94( 1)) if the contributor becomes resident in Canada at any 
time within the period (referred to in this commentary. as the 
“60-month post period”) 60 months after the time of the contri- _ 
bution. However, to facilitate the administration of ‘the defini- 
tion “non-resident time paragraph (b) of the defi OO 
nected contributor” and subsection eo the definition “non- / 


_ os ane ‘ust ej is fenced or Moana: oe or 
_ indirectly, in any manner, to another trust ( ferred 
to in this subsection and subsections 2) and (13) aa 


the “transferee OS) ie 
. ©) the original trust — 


(i) is deemed to be resident, in ‘Canada sient 
ately before that time ‘because. of Pees 
Gia, / 

_ (ii) would be deemed to be edu in Cine 

immediately before that time because of para- 
graph (3)(a) if this section were read without. ref- 
erence to paragraph (a) of the definition “con- 
nected contributor” and paragrapte ia). of the 
definition “resident contributor” 
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(iii) was deemed to be resident in Canada imme- 


diately before that time because of subsection (1) 
as it read in its application to taxation ae oe 
began before 2003, or 


(iv) would have been deemed to be secidont. in 
Canada immediately before that time because of 
subsection (1) as it read in its application to taxa- 
tion years that began before 2003 if that subsec- 


tion were read in that application without refer- 
ence to subclause SO of a A UPC : 


od) trti“‘(CeC*zC;sés#;#CON 
(c) it is reasonable to ‘Vonsiude that one sot the rea- 


sons the transfer or loan is made is to avoid or mini- — 
‘mize a liability under this Part that arose, or that 
would otherwise have arisen, a le the wae 


as it read in its application to taxation years that be: 


gan before 2003). 


Technical Notes: Subsections 94(1 1) to 13) phen a set of be 


related anti-avoidance rules that apply where it is reasonable to 


conclude that one of the reasons for a loan or transfer of pro- _ 
perty from a trust (the “original trust”), that is deemed under 
paragraph 94(3)(a) to be resident in Canada (or was deemed 


resident because of subsection (1) as it read in its application to 


taxation years that began before 2003 or would have been so — 
deemed under either of those provisions if they had applied — 


without regard to the period of time in which a contributor to 


the trust was resident in Canada), to another trust (the “trans- : 
feree trust”) is to avoid or minimize the liability, of any entity — 


under Part I of the Act, that arose, or that would otherwise have 


arisen, because of the application of subsection (3) (or because : 


of subsection (1) as it read in its apPhceos to taxation years 
that began before 2003). 


Where such a loan or transfer i is made ata , particular time, the 
original trust is deemed, under subsection 94(12), to be a resi-_ 


dent contributor to the transferee trust for the purpose of apply: 
ing this section in respect of the transferee trust 


Where such a loan or transfer is made at a particular time, an 
entity that is at that time a contributor to the original trust is 
deemed, under subsection 94(13), to be a contributor to the 
transferee trust and a connected contributor to the transferee 
trust (if at that time the entity is also a connected contributor to 
the original trust). For more information on the definitions 
“contributor” and “connected contributor” in subsection 94(1), 
see the commentary on those definitions. 


Subsection 94(7), generally provides that the liability of a “res- 


ident contributor” is limited by that contributor’s recovery 
limit, as determined by reference to subsections 94(7) to (9). 
However, subsection 94(7) does not apply to an entity that is 
deemed, by subsection 94(12) or (13), to be a contributor or a 
resident contributor to the trust. For more information on the 
definition “resident contributor’ or subsections 94(3) and (7) to 
(9), see the commentary on those provisions. 


(12) Deemed resident contributor — The original 
trust described in subsection (11) (including a trust that 
has ceased to exist) is deemed to be, at and after the 
time of the transfer or loan referred to in subsection 
(11), a resident contributor to the transferee trust for the 
purpose of applying this section in respect of the trans- 
feree trust. 


Technical Notes: See under 94(11). 
Related Provisions: 94{11)— Application of 94(12). 


(13) Deemed contributor — An entity (including 
any entity that has ceased to exist) that is, at the time of 
the transfer or loan referred to in subsection (11), a con- 
tributor to the original trust, is deemed to be at and after 
that time 


(a) a contributor to the transferee trust; and 


S. 94(16) 


_(b) a connected contributor to the transferee trust, if 
at that time the entity is a panenvd contributor to 
the original trust. 


Technical Notes: See under 94(11), 
Related Provisions: 94(1 1) — Application of 94(13). 


(14) Restricted property — exception — A partic- 
ular property that is at any time held, loaned or trans- 
ferred, as the case may be, by an entity is not restricted 
property held, loaned or transferred, as the case may be, 
at that time by the entity if 


(a) the particular property is identified in prescribed 
form, containing prescribed information, filed, by or 
on behalf of the entity, with the Minister on or 
before the entity’s filing-due date (or a later date that _ 
is acceptable to the Minister) for the entity's taxation 
year that includes that time; and 


(b) the Minister is satisfied that the particular pro- 
_perty (or property for which the particular property is 
substituted property) was not at any time acquired, 
held, loaned or transferred by the entity (or any en- 
_ tity with whom the entity does not at any time deal at 
_arm’s length) as part of a transaction or series of 
_ transactions or events a purpose of which was to per- 
mit any change 1 in the value of the property of a cor- 
poration (that is, at any time, a closely-held corpora- 
tion) to accrue to the particular property. 


Technical Notes: Subsection 94(14) provides that a particu- 
lar property (identified in prescribed form filed with the Min- 
ister of National Revenue in a timely manner by (or on behalf 
of) an entity) that is at any time held, loaned or transferred by 
the entity will not be treated as restricted property held, loaned 
or transferred at that time by the entity if the Minister is satis- 
fied that the particular property (or property for which the par- 
ticular property is substituted property) was not at any time ac- 
quired, held, loaned or transferred by the entity (or any entity 
with whom the entity does not at any time deal at arm’s length) 
as part of a transaction or series of transactions or events a pur- 
pose of which was to permit any change in the value of the 
property of a corporation (that is, at any time, a closely-held 
corporation) to accrue to the particular property. | 


Subsection 94(14) is intended to provide relief only to the ex- 
tent that the Minister is satisfied that an entity's holding, acqui- 
sition or transferring of a property that is otherwise restricted 
property was in no way part of a transaction (or series of trans- 
actions or events) designed in any way to permit the value of 
the property to be attributable in any way to a change in value 
of property of a corporation that at any time is a closely-held 
corporation. 

For more details on the definitions “restricted property” and 
“closely-held corporation”, see the commentary on_ those 
provisions. 


(15) Determining arm’s length dealing — In ap- 
plying this section, in determining whether a particular 
entity and another entity deal, at any time, with each 
other at arm’s length, a reference in section 251 to the 
word “person” is to be read as a reference to the expres- 
sion “entity (as defined in subsection 94(1))”. 


Technical Notes: Subsection 94(15) ensures that the rules in 
section 25] are applicable in determining whether entities deal 
at arm’s length with each other. The subsection provides that 
for the purposes of section 94, when determining whether a 
particular entity and another entity deal, at any time, with each 
other at arm’s length, a reference in section 251 to the word 
“person” is to be read as a reference to the expression “entity” 
(as defined in subsection 94(1)). 


(16) Anti-avoidance — 150 entities — If it can rea- 
sonably be considered that one of the main reasons that 
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an entity is at any time a shareholder of a corporation or — 
holds a capital interest in a trust is to cause the corpora-— 
tion to nae the condition i in Dvleas a, ~~ of the 


as the case may be, the ¢ orpora 
t te 


“exempt Ae oe trust”, 
tion or the trust, as the case pay be, is deemed 


dition, the corporation or oe 
deemed not to have soe 


and ‘ ‘exempl pc 
Getiions: 


(NRTs and FIEs), s. 1s, 
trust taxation years that 


trust if the trust was Cre: te 
__ 94 apply to those taxation ye 

ister of National Revent e on 
the a S taxation a i o 


on and as a consequence of the dex of the ine 
before the contribution time” i 
in subsec. 94(1) is, in respec 
2000, to be read as the expression ~ 
June 23, 2000, 18 months before the end of the 
that includes the contribution time”; : 


$e 


(e) if a trust elects, by notifying the Minister f Natior 


cludes the day on which this Act [the Scisber 30, 3003 Notice of 
Ways and Means Motion] is assented to, in applying s. 94 i in respect - - 
of the trust the definition “arm’s length transfer” in subsec. Lo 
does not include a loan or other transfer of property that is identified _ 
in the election and that is se ina ae ee 2 oe peters 
2003; and 


(f) if a trust ceased to exist before Cece a1, 2003, the ach inition _ 
“specified time” in subsec. 94(1) i is to be read in respect of the trust _ 
without reference to paragraph (b) of that definition. 


Notice of Ways and Means Motion, federal budget, 
February 16, 1999: Non-resident trusts and foreign-based 


investment funds 


Income Tax Act, Part I, Division B 


(8) That the provisions of the Act governing the taxation of 
2 trust beneficiaries and non-resident trusts, and ~ 


- (b) taxpayers resident in Canada who hold interests in 
- ee investment funds” 


e. 


That the cs fe ne deal with the 
_ from trusts. Distributions out of cancel income of th 


distributions out ofa any previously inmaked accumulated ine : 
come of the trust would be subject to tax. 
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¢ That the following trusts be excluded sie ~ = 
_ of the proposed rules: 


— trusts resident in the United States and subject to United 
States tax provisions; / 


— non-resident trusts set up prior to o immigrants’ arrival ae 
Canada, for a five-year period after immi; ation; and 


— non-resident trusts set up for the benefit of individuals 
with disabilities or children of divorced pai 
the trust and beneficiaries are SI 
country. 


° Additional exceptions could be conten 


ees trusts. 


* The proposed rules would si to any . . 
_ mencing after oe ine re: 


The sipieied ¢ hanges a are cons i stent 
re more Tesources ] 


Definitions Ie. 94): | “amount” — 
251(1); “arm th transfer” 
248(25); Upeneticary” — 9401). 
year” — Interpretation Act 37( I)(a); “Canada” _ 255, Se 

Act us cele i sree — 


94(1): Scontnon! law ‘partner 
“connected contributor” — 94(1): Ons 
contribution”, “catibutor”— 980)" : 


248(8); “ 

late” — 7(1), 80), : 

SD, “disposition”, — 

trust” — 94(1); “employed”, ‘ 165 . yee 

248(1); “employees profit sharing plan” — 144(1), 2481); em: 
le oe AaB); ie ee foreign © trust” . 


hone 
“Her hielo" — Interpretation Act  35(1), “individual” - 
ter vivos trust” — 108(1), 248(1); “legal representative”, an in 
terest partner”, “Minister” — 248(1); “month” — Interpretation Act 
35(1); “mutual fund corporati (31) 2 2 


); “mutual fund 
trust” — 132(6)-(7), : Habeeresident” —_ _ 248(1): 
“non-resident time” — 94(1); 


noneinal irust® — 94(11)(a); ee 
capial 80 L): 2481); “Derson”, “personal. trust”, _“prescribed” — 
248(1); “prescribed stock gas — Reg. 3200, 3201; SPIOMOIGE 
94(1); oe sy recovery limit” —94(8); “related” — 
251(2)-(6); “resident” —- 250; “resident beneficiary’. “resident contrib- _ 
utor” — 94(1); “resident in Canada” — 250; “restricted property” — _ 
94(1), (14); “retirement compensation arrangement”, “salary deferral ar- 
rangement”, “share”, “shareholder” — 248(1); “specified charity” —_ 
94(1); “specified class” — 256(1.1); “specified controlled foreign affili-- 
ate”, “specified contributor”, “specified fixed interest”, “specified — 
party”, “specified property”, “specified share”, “specified time” — 
94(1); “substituted” — 248(5); “taxable income” — 248(1); “taxation 
year’ — 249; “taxpayer” —248(1); “testamentary beneficiary” — 
94(1); “testamentary trust’— 108(1), 248(1); “transferee trust” — 
94(11)(a); “trust” — 94(1), 104(1), 248(1), (3); “written” — Interpreta- 
tion Act 35(1)“writing”. 


94.1 (1) Offshore investment fund property — 
Where in a taxation year a taxpayer, other than a non-resi- 
dent-owned investment corporation, holds or has an inter- 
est in property (in this section referred to as an “offshore 
investment fund property”) 


(a) that is a share of the capital stock of, an interest in, 
or a debt of, a non-resident entity (other than a con- 
trolled foreign affiliate of the taxpayer or a prescribed 
non-resident entity) or an interest in or a right or op- 
tion to acquire such a share, interest or debt, and 
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(b) that may reasonably be considered to derive its 
value, directly or indirectly, primarily from portfolio 
investments of that or any other non-resident entity in 


(i) shares of the capital stock of one or more 
corporations, 


(11) indebtedness or annuities, 


(111) interests in one or more corporations, trusts, 
partnerships, organizations, funds or entities, 


(iv) commodities, 

(v) real estate, 

(vi) Canadian or foreign resource properties, 
(vil) currency of a country other than Canada, 


(vill) rights or options to acquire or dispose of any 
of the foregoing, or 


(ix) any combination of the foregoing, 


and it may reasonably be concluded, having regard to all 
the circumstances, including 


(c) the nature, organization and operation of any non- 
resident entity and the form of, and the terms and con- 
ditions governing, the taxpayer’s interest in, or con- 
nection with, any non-resident entity, 


(d) the extent to which any income, profits and gains 
that may reasonably be considered to be earned or ac- 
crued, whether directly or indirectly, for the benefit of 
any non-resident entity are subject to an income or 
profits tax that is significantly less than the income tax 
that would be applicable to such income, profits and 
gains if they were earned directly by the taxpayer, and 


(e) the extent to which the income, profits and gains of 
any non-resident entity for any fiscal period are dis- 
tributed in that or the immediately following fiscal 
period, 


that one of the main reasons for the taxpayer acquiring, 
holding or having the interest in such property was to de- 
rive a benefit from portfolio investments in assets de- 
scribed in any of subparagraphs (b)(1) to (ix) in such a 
manner that the taxes, if any, on the income, profits and 
gains from such assets for any particular year are signifi- 
cantly less than the tax that would. have been applicable 
under this Part if the income, profits and gains had been 
earned directly by the taxpayer, there shall be included in 
computing the taxpayer’s income for the year the amount, 
if any, by which 

(f) the total of all amounts, each of which is the prod- 

uct obtained when 


(i) the designated cost to the taxpayer of the off- 
shore investment fund property at the end of a 
month in the year 

is multiplied by 


(11) the quotient obtained when the prescribed rate 
of interest for the period including that month is di- 
vided by 12 


exceeds 


(g) the taxpayer’s income for the year (other than a 
capital gain) from the offshore investment fund pro- 
perty determined without reference to this subsection. 


Proposed Amendment — 94.1(1) 


See at end of 94.1. 
Related Provisions: 53(1)(m) — Addition to ACB; 94(1)(c)(i)(D) — 


Income under 94.1 included in income of offshore trust; 95(1)“foreign ac- 
crual property income”C — Application to determination of FAPI. 
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Regulations: 4301(c) (prescribed rate of interest for 94.1(1)(f)(ii)); to 
date, no prescribed non-resident entities. prescribed for 94.1(1)(a). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. 


(2) Definitions — In this section, 


‘designated cost” to a taxpayer at any time in a taxation 
year of an offshore investment fund property that the tax- 
payer holds or has an interest in means the amount deter- 
mined by the formula 


A+B+C+D 
where 


A is the cost amount to the taxpayer of the property at 
that time (determined without reference to paragraphs 
53(1)(m) and (q), subparagraph 53(2)(c)(.3), 
paragraphs 53(2)(g) and (g.1) and section 143.2), 


B is, where an additional amount has been made availa- 
ble by a person to another person after 1984 and 
before that time, whether by way of gift, loan, pay- 
ment for a share, transfer of property at less than its 
fair market value or otherwise, in circumstances such 
that it may reasonably be concluded that one of the 
main reasons for so making the additional amount 
available to the other person was to increase the value 
of the property, the total of all amounts each of which 
is the amount, if any, by which such an additional 
amount exceeds any increase in the cost amount to the 
taxpayer of the property by virtue of that additional 
amount, 


C is the total of all amounts each of which is an amount 
included in respect of the offshore investment fund 
property by virtue of this section in computing the tax- 
payer’s income for a preceding taxation year, and 

D is 

(a) where the taxpayer has held or has had the in- 
terest in the property at all times since the end of 
1984, the amount, if any, by which the fair market 
value of the property at the end of 1984 exceeds 


the cost amount to the taxpayer of the property at 
the end of 1984, or 


(b) in any other case, the total of 


(1) the amount, if any, by which the fair market 
value of the property at the particular time the 
taxpayer acquired the property exceeds the cost 
amount to the taxpayer of the property at the 
particular time, and 


(11) the amount, if any, by which 


(A) the total of all amounts each of which is 
an amount that would have been included in 
respect of the property because of this sec- 
tion in computing the taxpayer’s income for 
a taxation year that began before June 20, 
1996 if the cost to the taxpayer of the pro- 
perty were equal to the fair market value of 
the property at the particular time 


exceeds 


(B) the total of all amounts each of which is 
an amount that was included in respect of 
the property because of this section in com- 
puting the taxpayer’s income for a taxation 
year that began before June 20, 1996, 


except that the designated cost of an offshore investment 
fund property that is a prescribed offshore investment 
fund property is nil; 


Income Tax Act, Part I, Division B 


Related Provisions: 94.1(3) — Pre-Feb. 15/84 property. 


History: The description of A in the definition “designated cost” in sub- 
sec. 94.1(2) amended by 1998, c. 19, subsec. 121(1), applicable after Sep- 
tember 26, 1994, except that as it applies to taxation years that ended 
before April 27, 1995, the description of A shall be read as follows: 


A. is the cost amount to the taxpayer of the property at that time 
(determined without reference to paragraph 53(1)(m), subpara- 
graph 53(2)(c)(i.3) and section 143.2), 


The description formerly read: 


A is the cost amount to the taxpayer of the property at that time 
(determined without reference to paragraph 53(1)(m)), 


The description of D in the definition “designated cost” in subsec. 94.1(2) 
amended by 1998, c. 19, subsec. 121(2), applicable to taxation years that 
begin after June 20, 1996. The description formerly read: 


D_ is, where the taxpayer held or had the interest in the property at 
the end of 1984, the amount, if any, by which the fair market 
value of the property at that time exceeds the cost amount to the 
taxpayer of the property at that time, 


Regulations: 6900 (prescribed offshore investment fund property). 


‘non-resident entity’? means a corporation that is not 
resident in Canada, a partnership, organization, fund or 
entity that is not resident or is not situated in Canada or a 
trust with respect to which the rules in PHBEHEN 94(1)(c) 


or (d) apply. 


(3) Interpretation — Where subsection (1) is applied 
with respect to an offshore investment fund property that 
was 


(a) held by the taxpayer on February 15, 1984, 


(b) received as a stock dividend in respect of a share 
of the capital stock of a non-resident entity held by the 
taxpayer on February 15, 1984, 


(c) received as a stock dividend in respect of a share of 
the capital stock of a non-resident entity that the tax- 
payer had previously received as described in para- 
graph (b), or 


(d) substituted for a property held by the taxpayer on 
February 15, 1984 pursuant to an arrangement that ex- 
isted on that date, 


the reference to “1984” in the descriptions of B and D in 
the definition “designated cost” in subsection (2) shall be 
read as a reference to “1985”. 


Origin of subsec. 94.1(3): R.S.C. 1985, c. 1 (5th Supp.) (formerly 
contained in the application rule in 1984, c. 45, s. 30, as amended by 1985, 
c. 45, s. 148). 


Definitions [s. 94.1]: “amount”, “annuity” — 248(1); “capital gain” — 
39(1)(a), 248(1); “controlled foreign affiliate’ — 95(1), 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cost amount” — 248(1); “des- 
ignated cost” — 94.1(2); “fiscal period’ — 249(2), 249.1; “foreign affili- 
ate” — 95(1), 248(1); “foreign resource property” — 66(15), 248(1); 
“investment corporation” -— 130(3), 248(1); “non-resident” — 248(1); 
“non-resident entity” — 94.1(2); “offshore investment fund property” — 
94.1(1); “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “pro- 
perty”, “share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); 


“trust” — 104(1), 248(1), (3). 


vestnent: iS oe sedis or dene the : tay I 
applied to the income generated fror 
fond . such i income e had been . 


thei investient This hanistiie is det ‘in @ 
multiplying the cost amount of the taxpayer’ slinvestakcab by a 
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factor based on interest rates prescribed un 
Income Tax Regulations. — 


New Rules — 


in foreign investment e 
insurance ees 


| os Partnerships with — oe sxisti 


| members resident in | inclu 


2. What 
property is 
subject to 

the new 
FIE rules? 


| Canada must allocate. 
_FIE income to those | 9 
to cases where | part- 
fees members be- 


members. — 


C. Controlled foreign | 1 e " 
affiliates. 


A. If subsection 
94.1(3) applies, Par- 
_ticipating interests 

(other than exempt in- 
terests) in foreign in- 
vestment entities. 
However, if no taxa- 
tion year of a FIE has 
ended in the taxpay- 
er’s taxation year, the 
FIE rules do not ap- 
ply to the taxpayer for 
the taxpayer’s year in 
respect of the FIE. 


& 94 1Giandthe fol 


lowing definitions in 
s. 94.1(1): “entity, 
“non-resident enti’, . 
“foreign investment — 
entity , © 
est” and * ‘participating 
interest”. 


exempt inter- 


| controlled foreign af 
a 


13. 


3 a : A. General cae 
| non-resi- | existing rules apply: 


| out divi- | 
| dends, | 
_ how are © 
these divi- |. 
dends. |. 
taxed? | . 
B. Relief provided to 
_ prevent double taxa- 
tion. This relief ex- 
tends to taxable 
distribution from oth- 
er FIEs (e.g., trusts). 
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S. 94.1 


Summary References 


A Requirement to use S. 94.1(4), 94.2(3), 
s. 94.1 where insuffi- 94. oe - 
cient information to 

use s. 94.2 or s. 94.3. 


6. In what 
circum- 
stances is 
a taxpayer 
subject to 
any of 
sections 
94.1 to 
94,3, re- 
spective- 

ly? 


B. Election to use s. _ _ 8S. 94.23) 
O42 available--inr = ~~ 
terest must have read- | 
ily ace enw CS 
market value. | 


~§, 94.2), (10) 
ee 


Cc. Requirement to use 


| interests in foreign in- | 
surance policies. . 


D.Electiontouses. | 
94.3 available — must L 
have sufficient nfor- | 
mation. 


December 17, 
ent Entities 


Department ot Finance. news - releas 
an pas Trusts ee Looe in 


come - - iyi Definitions — The Helou pefntone 
apply in this section and sections 94.210 94.4. 


Technical Notes: New subsection. 94, i 1) defines a noinber : 
of expressions for the purpose of section 94.1. These defini- _ 
tions are also relevant for ae ya of sections 94. 2 and © 

94.3. _ - 


“arm’s ‘cneth iaferest™ at any | y time in respect ofa atax- — 
payer, means a particular participating interest, of the - 
taxpayer, in a non 7esiden Sai a the es con 
ditions are met: 


(a) it is reasonable to conclude that there are at ce L 
150 persons each of which holds at that time partici- 
pating interests in the non-resident enuly that, at Sa 
time, 


(i) are identical to the particular participating a 
terest, and 


(i) have a total fair pence vale of at iene $500; 


(b) the total of all amounts each of which is the fair. 
market value, at that time, of the particular partici- 
pating interest (or of a participating interest in the - 
non-resident entity that is identical to the particular 
participating interest and that is held, at that time, by 
the taxpayer or an entity or individual with whom 
the taxpayer does not deal at arm’s length) does not — 
exceed 10% of the total of all amounts each of which 
is the fair market value, at that time, of a participat- 
ing interest in the non-resident entity that is held, at 
that time, by any entity or individual and that is iden- 
tical to the particular participating interest; and 

(c) it is reasonable to conclude that participating in- 
terests in the non-resident entity that are identical to 
the particular participating interest can normally be 


Income Tax Act, Part I, Division B 


acquired and sold by members of the ene in sae 
- open market. 


Technical Notes: The definition * ‘arm’s ot interest’ is 
relevant in determining whether a taxpayer’s particular partici- 
pating interest is, under paragraph (e) of the definition “exempt 
interest” in subsection 94.1(1), an exempt interest and whether _ 
an interest has at any time a “readily obtainable fair market 

value” as defined in subsection 94.2(1). For more information, C 
see e pe enentayy © on ed a 


‘it is reasonable to conclude Oe are al io 150 per- 
ns each of which holds participating interests in the par- 
alar non-resident entity that, at that time, are identical to 
the particular participating interest, and have | a total = . 


ice ipaer in a FIE. Propesed paragraph (c) oe . 
veuid treat as an ee interest a ne ee 
at 


ah ae 94. a of the Act is intended | to oes an 
exhaustive definition of when participating interests are 

“widely held and actively traded”. More particularly, in addi- 
tion to the requirements of subparagraphs 94.1(2)(f)(i) and (ii), 
proposed subparagraph 94.1(2)(f)(iii) would require ‘that the 
participating interests meet certain liquidity requirements and, 
in general terms, be qualified for distribution to the general — 
public under the securities law of the country under the laws of 
which the nonresident entity that issued the participating inter- 
ests is governed and was formed or organized. 


In your letter, you describe an arrangement involve - a non- 
resident entity the participating interests in which would be 
qualified for public distribution in Canada and could be pur- 
chased and sold by Canadian taxpayers in the open market. 
However, the participating interests would not be qualified for 
public distribution in the jurisdiction under which the laws of 
which the particular non-resident entity would be governed and 
formed or organized. As a result, a taxpayer’s participating in- 
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terest in the entity would not qualify as an ne intere: of 
the taxpayer under the FIE proposals. 


We are prepared to recommend a thodificanen to rile require-_ 
ments contained in proposed subparagraph 94.1(2)(f) ii). In — 
particular, the rule contained in that subparagraph under the 

FIE proposals would be replaced by a rule 
applying the definition in respect of a taxp 
interest in a non-resident entity — participa 


nierests j AD the 


non-resident entity, that are identical to the taxpayer’ S partici- _ 
pating interest, can normally be acquired and sold by members — 


66, 


ars 


of the public in the open market. ee is now in ee 10) 
length interest” — - ed. LL / 


Of course, we cannot offer . ly as 

ister of Finance or Parliament will agree wit the recommen 
tion that we intend to make in this regard Nonetheless, ee 
trust that this. statement of ¢ our position is. ph ee . 


Thank you for writing, 


_ General Director Tx eee Tax a 
Branch - a 
2003 


Letter from ae ” Finance, eerie 1, 


Dear [Xxx] 


Iam eocdas to your lever dared Novem cr . 2002 
cerning the Appleton of eae A. f the: defin 


taxpayer” Ss interest ina ee entity 
est” for poe of the apreign investm: 


between sagen Oo of the definition « ‘arm’ s ree interest” 
of the 2003 legislative proposals and clause 94. 12)(HGii)(B) 
of the 2002 legislative proposals reflect an attempt to simplify 
the language of the provisions. There was no intention to 
change the scope of that clause. 


As a result of the uncertainty that this wording aes hes cre- 
ated, particularly in its relationship to similar wording in other 
sections of the Act and how those sections are administered, 
we will recommend that the wording of paragraph (c) of the 
definition “arm’s length interest” of the October 2003 legisla-_ 
tive proposals be modified to reflect the wording of clause — 
94.1(2)(f)(iii)(B) of the 2002 legislative proposals. As a result, 
a taxpayer would be able to comply with paragraph (c) of the 
definition “arm’s length interest” in respect of its interest in a 
non-resident entity if it were reasonable to conclude that partic- 
ipating interests in the non-resident entity that are identical to 
the taxpayer’s participating interest can normally be purchased 
from and sold to the non-resident entity By members of the 
public. 


We thank you for bring[ing] this matter to our attention, 
Yours sincerely, 


Len Farber 


General Director, Tax Legislation Division, Tax Policy 
Branch 


“beneficiary” has, except for the purpose of paragraph 
94.2(11)(f), the meaning assigned by subsection 94(1). 


Technical Notes: A reference in sections 94.1 to 94.3 to a 
“beneficiary” carries, except for the purpose of paragraph 
94.2(11)(f) (i.e., a beneficiary in respect of an interest in an 
insurance policy), the meaning assigned by subsection 94(1). 
For more information, see the commentary on the definition 
“beneficiary” in subsection 94(1). 


S. 94.1(1) car 


“carrying value”, at any time of property of a pater 
lar entity in respect of a taxpayer, means 2 


(a) the fair market value at that time of the property, 
a 


a the particular entity is an ie (referred to in 
; subparagraph as the “first entity”) in which 
_ the taxpayer holds at that time a participating in- 
terest or is another entity in which the first entity 
holds at that time a direct or indirect interest, 


(il) the taxpayer elects, by notifying the Minister 
ih writing in the taxpayer” s return oF income for 


: time 1 to have this ok apply to a of the 
— Waites ae S S Pepe tys and 


the purpose cof i particular entity’s financial 
: ments as 0 of that time i if those financial state- 

y if any, that is 
eemed ‘by cadecaek 2G) to be owned at that 
time a the oe and _ 


those. ty’ fn cia sien cluded the oroperty. if 
any, that i is deemed by (aes (2)Q) to be owned 


is an ently aden to in ks note 
in eee Le Ves holds at that 


- interest, 


= ‘the bee: pe. by, notifying the Minister in writing 
in the taxpayer's return of income for the taxpayer's 

cation year that includes that time to have this para- 
raph apply to all of the particular entity's property, and 


— - the property is property that would be valued for the 
_ purpose of the entity’s “financial statements” (as de- 
fined in subsection 94.1(1)) as of that time if those fi- 

_ nancial statements included the property, if any, that is 
- deemed by paragraph 94, 12)@) to be owned at that 
time by the entity | _ 


* in any other case, the amount at which the property would 
_be valued for the purpose of the entity’s financial state- 
ments as of that time if those financial statements included 

the property, if any, that is deemed by paragraph 94.1(2)() 
to be owned at that time by the entity. 


The carrying value of property is relevant primarily for the pur- 
pose of determining whether a non-resident entity is a FIE. For 
more information, see the commentary on the definitions “for- 
eign investment entity” and “financial statements”. 


It should also be noted that paragraph 94.1(2)(G) provides a 
“lookthrough” rule that can affect the properties considered to 
be owned by an entity and the carrying values of the entity’s 
properties. In particular, the rule in paragraph 94.1(2)G) can 
impute to an entity both ownership of property otherwise 
owned by certain other entities in which the entity has a signifi- 
cant interest, and the “net accounting income” (as defined in 
subsection 94.1(1)) and certain business activities of such other 
entities derived from such property. For the purposes of the 
look-through rule, the time at which the determination of carry- 
ing value is made is the end of the “taxation year” (as defined 
in subsection 94.1(1)) of the first tier non-resident entity 
(whether lower tier entities share the same taxation year or 


645 


S. 94.1(1) car Income Tax Act, Part I, Division B 


not). For more information, see the commentary to ne’ W 
graph 94.1(2)(@) and the definition “taxation year 
Related Provisions: 87(2)(.95) — Amalgamatio yn 

corporation; 94.1(1)“financial statements” — Meaning te} 
statements”; 94.1(2)4)Gi)A(A) — Where election made; 96 
tion under ae oe ee members a — 


94.1(1) as it read in its application to taxatic 
_ that began before 2003) of the taxpayer at the 
the taxpayer’s last taxation year that be 

)3, the amount, if any, by which tk 
he taxpayer of the participat 
that t last taxation So exceeds 


Be ee eres 


Coeclion 94, 1(4) pees 4 
lude the amouns ue ( 


ment fund eas 
_as it read in its applic 
gan before ay 


last taxation ye), _ 


D As, if the participati 1 
mandy before a 


_ payer vs the partiipatng int 
last taxation year, = 
Eis, if one or more particular amout 
available ue a cn to anothe 


available to the other person ‘was. ‘to iner 
value of the partcipaune interest, the tot 


which each particular amount a a 1y ner e 
_in the cost amount to the taxpayer of the participa 
ing interest because of that particular amount, 


FP ois, if the participating interest is acquired by the tax- \ 
payer after 2002, the amount, if any, by which the © 
fair market value of the participating interest at the — 
time it was so acquired exceeds the cost amount to 
the taxpayer of the participating interest at the time it 
was so acquired, and : 


oi ee iamtion year. 
G is, if the participating interest was pe no by | Related Provisions: 94. aan , ing 
the taxpayer before 2003, and was not an offshore § | cost; 94. 1@a— Se of "designated cost: ‘in -ealeu 
investment fund property (as defined in subsection jeconie. oh 
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cone a an association, a Baie ot fund, 


Technical Notes: ian edtity wcludes: an ee : 
ration, a ae a ‘on venture, an Po onisaben 


principally ah entities or. iandivigan wit 
entity does not deal at arm’ s ene a bu: 


the ae Gn its t 
ase ee the b 


oluteine laws”) ‘of a county that is a ‘member _ 
of the European Union under whose laws another 
~ corporation is governed, and any of exists, was 
(unless the other corporation was continued in — 


any jurisdiction) formed or eee or was. oo 


continued, if 


(A) the entity is isa a corporation that i is related ee 


_ the other corporation, and _ 


_ (B) the business is onncipally oe on in al 
country, that is a member of the European — 
- Union, the laws of which ee the ee c 


lating laws; or 


(b) a business the principal purpose of which | is to . 


derive income from 


(i) the development and sscsloitation of Candies . 
resource property, of foreign resource property, — 
of timber resource property or of any combina- 


tion of them, 


(ii) the leasing or licensing of property that the 
entity or another entity related to the entity manu- 
factured, produced, developed or purchased and 
developed, 


(iii) the leasing of machinery or equipment that is 
owned by the entity and that is used by the lessee 
principally for the purpose of Smet ae EINE or 
processing goods, 


S. 94.1(1) exe 


____ (iv) the sale of real property developed by the en- 
tity, an entity related to the entity, or a partner- 
ship of. which the entity or the related entity is a 
jualifying member (or would be a qualifying 
member if the entity were a person), 


(v) the rental of real property held by the entity or 
a partnership of which the entity is a qualifying 
member (or would be a qualifying member if the 
entity. were a person), if the management, mainte- 
nance, and other services in Sea oF the real 


op ean 
Eee member ee an entity that 


a of businesses ‘described in 
aragraphs me “ a 


that j is an n exempt Ho trust because of ees (h) of the 
definition “exempt foreign trust” in subsection 94(1), and a 
business carried on by the entity as a member, of a partnership, 
that is not a qualifying member of the partnership, or that 
would not be such a qualifying member if the entity were a 
person) that is” carried on by the entity at that time and that, 
oo the one a its taxation yout that includes that 


. - carried. on < the: entity as a see bank, a trust company, 
accredit union, an insurance corporation or, if the entity is 
controlled by a taxpayer resident in Canada that is de- 
scribed in subparagraph 95(2.1)(a)(i), a trader or dealer in 
securities or commodities, the activities of which business 
are regulated under the laws of a specified country, or 


-a business the principal purpose of which is to derive in- 

come from certain real estate businesses, certain leasing or 

licensing businesses, or businesses involved in the develop- 
ment of foreign and Canadian resource properties and tim- 
_ ber resources. 


The reference in this defviion to a “permanent establishment” 
is intended to carry the meaning of that expression assigned by 
section 8201 of the Income Tax Regulations. The reference in 
this definition to a “qualifying member” of a partnership is in- 
tended to carry the substantive meaning of that expression as- 
signed by proposed subsection 248(1), contained in the Decem- 
ber 20, 2002 legislative proposals relating to income tax. For 
more detail on the proposed definition “qualifying member” in 
subsection 248(1), see that provision and its commentary in the 
legislative proposals and explanatory notes published on De- 
cember 20, 2002. 


For more information generally, see the commentaries on the 
definitions “foreign investment entity” and “investment busi- 
ness” in subsection 94.1(1). 


Related Provisions: 94.1(1)“investment business” — Exempt busi- 
ness excluded from FIE rules. 
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“exempt interest”, of a taxpayer in a non-resident en- 
tity at any time, means a participating interest held, at 
that time, by the taxpayer, in the non-resident entity, if 


(a) the non-resident entity is throughout the period, 
in the non-resident entity’s taxation year that in- 
cludes that time, during which the taxpayer held the 
participating interest, 


(i) a controlled foreign affiliate of the taxpayer, 


(ii) a qualifying entity that is a foreign affiliate of 
the taxpayer in respect of which the taxpayer has 
a qualifying interest (within the meaning aspicied 
by paragraph 95(2)(m)), or 


(iii) a partnership, 


(b) the taxpayer is, throughout its taxation year that 
includes that time, a financial institution (within the 


meaning assigned by subsection 142.2(1)) and the © 


participating interest is, at that time, 


(i) a mark-to-market property (within the mean- 
ing assigned by subsection 142.2(1)), or 


(ii) a property described in an inventory of a busi- 
ness of the taxpayer, which inventory is valued, 
in computing the taxpayer’s income for that taxa- 
tion year from the business, in accordance with 
section 1801 of the Regulations; 


(c) the participating interest is throughout the period, 
in the non-resident entity’s taxation year that in- 


cludes that time, during which the taxpayer held the 


participating interest, a right 


(i) under an employee stock option plan, or simi- 


lar agreement, to acquire a share of the capital 


stock of the non-resident entity, 
(11) granted by the non-resident entity, or another 


entity with which the non-resident entity does not 


deal at arm’s length, and 


(111) acquired by the taxpayer, at a time when the 
taxpayer dealt at arm’s length with the entity that 
granted the right, solely because the taxpayer was 
an employee of an entity referred to in subpara- 
graph (ii); 

(d) both 


(1) the non-resident entity is throughout the pe- 
riod, in the non-resident entity’s taxation year 
that includes that time, during which the taxpayer 
held the participating interest, an entity (other 
than a trust that is an exempt foreign trust be- 
cause of paragraph (h) of the definition “exempt 
foreign trust” in subsection 94(1)) all or substan- 
tially all of the carrying value of the property of 


which is attributable to properties that are shares 


of the capital stock of a corporation (that is not a 
foreign investment entity) that employs the tax- 
payer or that is related to another corporation that 
employs the taxpayer, and 


(ii) an amount that is all or substantially all of the 
non-resident entity’s payable net accounting in- 
come for its taxation year that includes that time 
becomes payable by it to its interest holders in 
that taxation year, or within 120 days after the 
end of that taxation year, and the taxpayer’s share 
of that amount is included in computing the tax- 
payer’s income for the taxpayer’s taxation year 
that includes the time at which it became payable; 
or 


Income Tax Act, Part I, Division B 


(e) it is reasonable to conclude that the taxpayer has, 
at that time, no tax avoidance motive in respect of 
the participating interest, and 


(i) throughout the period, in the non-resident en- 
tity’s taxation year that includes that time, during 
which the taxpayer held the participating interest, 


(A) the participating interest is an arm’s 

length interest of the taxpayer, 

(B) the non-resident entity is resident in a 
country in which there is a prescribed stock 

exchange, and 


(C) participating interests, in the non-resident 

entity, that are identical to the participating in- 
terest are listed on a prescribed stock ex- 
_ change, or 


ap both 
2 A throughout that period the non- -resident 
entity 


() 1s a by the laws of one or more 
countries (other than a prescribed country) 
with which Canada has entered into a tax 
_ treaty, 
_ CID exists, was (unless the entity was con- 
tinued in any jurisdiction) formed or or- 
ganized, or was last continued, under those 
laws, and | 


(Il) while it is governed by the iaws Of a 
country, is under the tax treaty with that 
country resident in iat coumey, and 


) either 


© throughout that period the participating 
interest is an arm’s length interest of the 
___ taxpayer, or 
(ID throughout that period the non-resident 
entity is, under the tax treaty with the 
United States of America, resident in the 
_ United States of America, and throughout 
_ the period, in the taxpayer’s taxation year — 
that includes that time, during which the 
: taxpayer is resident in Canada, the tax- 
payer is a citizen of the United States of 
_ America and is liable for and subject to in- 
come tax in the United States of America 
for that taxation yea because of that 
citizenship. 


Technical Notes: The FIE income inclusion rules under 2 any — 
of subsections 94.1(4), 94.2(4) or 94.3(4) apply to a taxpayer 
for a year generally only where subsection 94.1(3) applies to 
the taxpayer. Subsection 94.1(3) will not apply to a taxpayer 
for a particular taxation year of the taxpayer in respect of a 
participating interest of the taxpayer in a non-resident entity if 
at the end of a taxation year of the non-resident entity that ends 
in the particular taxation year the taxpayer’s participating inter- 
est is an “exempt interest”. An exempt interest of a taxpayer in 
a non-resident entity is defined to mean at any time a particular 
participating interest held by the taxpayer in the non-resident 
entity if any of the following applies: 
¢ The non-resident entity is a controlled foreign affiliate of 
the taxpayer (including an affiliate that is a controlled for- 
eign affiliate because of an election under new paragraph 
94.1(2)(h)); a “qualifying entity” (as defined in subsection 
94.1(1) that is a foreign affiliate of the taxpayer in respect 
of which the taxpayer has a qualifying interest (within the 
meaning assigned by paragraph 95(2)(m)); or a partnership. 


¢ The taxpayer is a financial institution (as defined in subsec- 
tion 142.2(1)) and the participating interest is a mark-to- 
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market property (as defined in that same subsection) or a 
property described in an inventory of a business of the tax- 
payer, which inventory is valued, in computing the tax- 
payer’s income from the business, in accordance with sec- 
tion 1801 of the Income Tax Regulations; 


The participating interest is a right 
— under an employee stock option plan, or similar agree- 


ment, to acquire a share of the capital stock of the non- — 


resident entity, 


— granted by the non-resident entity, or another entity 
with which the Dees gale usd does not deal at 
arm’s length, 


— acquired by the taxpayer, at a time when the ae 
dealt at arm’s lene with the ay that eae the 
right, and 


— acquired by the taxpayer solely because the taxpayer 
was an employee of the non-resident entity, or another 
entity with which the non-resident aes does not deal 
at arm’s length; - 


The non-resident entity is an entity (ne een a trust a is 
an exempt foreign trust because of paragraph (h) of the def- 
inition “exempt foreign trust” in subsection 94(1)) all or 
substantially all of the carrying value of the property of 
which is attributable to properties that are shares of the cap- 
ital stock of a corporation (that is not a foreign investment 
entity) that employs the taxpayer or that is related to an- 
other corporation that employs the taxpayer, and an amount 


that is all or substantially all of the non-resident entity’s 


“payable net accounting income” (as defined in subsection 


94.1(1)) becomes payable (as determined under paragraph 


94.1(2)(0)) by it to its interest holders within specified 
times, and the taxpayer's share of that amount is included 
in computing the taxpayer’s income for the taxpayer’s taxa- 
tion year that includes the time at which it became payable; 
x . 


It is reasonable to conclude that the taxpayer had no tax 
avoidance motive (determined by reference to paragraphs 
94.1(2)(k) to (n)) in respect of the particular participating 
interest, and 


e 


— the particular participating interest is an “arm’s length 
interest” (as defined in subsection 94.1(1)) of the tax- 
payer, the non-resident entity is resident (determined by 
reference to paragraph 94.1(2)(g)) in a country in which 
there is a prescribed stock exchange, and participating 
interests in the non-resident entity that are identical to 
the particular participating interest are listed on a pre- 
scribed stock exchange, or 


— the non-resident entity is governed by the laws of one 
or more countries (other than a prescribed country) with 
which Canada has entered into a tax treaty, the non-res- 
ident entity exists, was (unless the entity was continued 
in any jurisdiction) formed or organized, or was last 
continued, under those laws, while it is governed by the 
laws of a country, the non-resident entity is under the 
tax treaty with that country resident in that country, and 
either 


(I) the participating interest is an arm’s length inter- 
est of the taxpayer, or 


(II) the non-resident entity is, under the tax treaty 
with the United States of America, resident in the 
United States of America, and throughout the pe- 
riod, in the taxpayer’s taxation year that includes 
that time, during which the taxpayer is resident in 
Canada, the taxpayer is a citizen of the United 
States of America and is liable for and subject to 
income tax in the United States of America for that 
taxation year because of that citizenship. 


The definition “exempt interest” is also relevant in applying 
subsection 94.2(9) in determining whether subsection 94.1(4) 


S. 94.1(1) exe 


or 94.2(4) will apply to a taxpayer’s interest in a “tracking en- 
tity” (as defined in subsection 94.2(1)). However, note that a 
taxpayer’s interest in a controlled foreign affiliate, or a qualify- 
ing entity (other than a partnership), will not avoid being sub- 
ject to subsection 94.2(9) solely because it is an exempt inter- 
est. For more information, see the commentary on those 
provisions. 

Related Provisions: 94.1(2)(g) — Interpretation rule for subpara. 
(e)(i); 94.1(2)(h) — Interpretation rule for  subpara.  (a)(i); 
94.1(2)(k)-(n) — “Tax avoidance motive” for para. (e); 94.1(3)(d) — 
Exempt interest excluded from FIE rules; 95(2)(g.3)(ii)—(iv) — Applica- 
tion to FAPI rules; 96(1)(d)qii)(A), (B) — Application to partnership; 
248(1)“specified participating interest’ — Participating interest other 
than exempt interest. 


Regulations: 3201 (prescribed stock exchange for subpara. (e)(i)). No 
prescribed countries have been proposed for subcl. (e)(ii)(A)(D). 


“exempt property’, of a particular entity at any time, 
means, in determining whether a particular taxpayer’s 
interest in the particular entity is a participating interest 
in a foreign investment entity, 


(a) a property, of the particular entity, that is at that 
time used or held principally in a business (other 
than a business that is at that time an investment bus- 
iness carried on by the particular entity or by another 
entity related, otherwise than by reason of a right re- 
ferred to in paragraph 251(5)(b), to the particular en- 
_ tity) carried on by the particular entity or another en- 
tity related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the particular 
entity; 
(b) indebtedness owing by another entity (referred to 
in this paragraph as the “indebted entity”), if 


(i) each of the particular entity and the indebted 
entity is, at that time, 


(A) a foreign affiliate 
(I) of the particular taxpayer, and 


(II) in respect of which the particular tax- 
payer has a qualifying interest (within the 
meaning assigned by paragraph 95(2)(m)), 
or 


(B) a foreign affiliate 


(I) of another entity that is resident in Can- 
ada and of which the particular taxpayer is 
a controlled foreign affiliate, and 


(II) in respect of which the other entity re- 
ferred to in subclause (I) has a qualifying 
interest (within the meaning assigned by 
paragraph 95(2)(m)), and 


(i1) the indebtedness would be excluded property 
(within the meaning of the definition “excluded 
_ property” in subsection 95(1)) of the particular 
entity, if 
(A) the taxpayer referred to in that definition 
were the particular taxpayer and the foreign 
affiliate of the taxpayer referred to in that def- 
inition were the particular entity, or 


(B) the taxpayer referred to in that definition 
were the other entity described in subclause 
(i)(B)() and the foreign affiliate of the tax- 
payer referred to in that definition were the 
particular entity; and 


(c) a particular property, if 


(i) the particular property (or other property for 
which the particular property is substituted) was 
acquired by the particular entity at any time 
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within the 36-month period that ends at the par- 
ticular time (or within any longer period that ends 
at the particular time that the Minister considers 
reasonable if the particular entity applies, in writ- 


ing, to the Minister within 36 months after the — 
property was acquired by the paren OY : 


because the particular entity 


(A) issued a debt or a participating interest i in - 


the particular entity, 


(B) disposed of property used bHincipaity ina 
business, other than an investment business, 
carried on by the particular entity or an entity — 
related (otherwise than by reason of a right re- _ 


ferred to in paragraph 25 1(5)(b)) to the parti : 
ular entity, . 


(C) disposed of a participating interest i 


other entity all or substantially all of the fair 
market value of the property of which i is ay 
tributable to property used principally in a / 


business, other than an investment busi 
carried on by the other entity or an enti 


lated (otherwise than a reason of 3 a oo re 


entity, or 
(D) accumulated income e of ie andedie 


tity derived from a business, other than an - | - 


vestment business, carried on by the partic 


entity or an entity related (otherwise than by / 
reason of a right referred to in paragraph — 


251(5)(b)) to the: particular entity, and 


(ii) the issuance, disposition or accumulation iC 
ferred to in subparagraph e was rae a 


amassed for the purpose of 


(A) acquiring property to be used Gea 
in, or making expenditures for the purpose of 
earning income from, a business, other than — 
an investment business, carried on by the par- 
ticular entity or an entity related (otherwise — 
than by reason of a right referred to in para- — 
graph 251(5)(b)) to the particular entity, or _ 


(B) acquiring a participating interest that is a 
significant interest in another entity all or sub- _ 
stantially all of the fair market value of the — 
property of which is attributable to property 


used principally in a business, other than an 


investment business, carried on uy the pe 


entity. 


Technical Notes: The definition “exempt property” i is ae 
vant in determining whether a property is an “investment pro- _ 


perty’(as defined in subsection 94.1(1)) and whether a “non- 


resident entity” (as defined in subsection 94.1(1)) is not a FIE. 


Except for the purposes of applying the definitions “investment 


business” in subsection 94.1(1) and “tracking entity” in subsec- 
tion 94.2(1), investment pee does not include oun 


property. 


In general terms, exempt property of a ee entity means — 
at any time, in determining whether a particular taxpayer’s in- 


terest in the particular entity is a participating interest in a FIE, 
* under paragraph (a) of the definition, a property, of the par- 


ticular entity, that is at that time used or held principally in 


a business (other than an investment business) carried on 
by the particular entity or a related entity, 


* under paragraph (b) of the definition, indebtedness (that 


would be “excluded property”, as defined in subsection 
95(1), of the particular entity if certain assumptions ap- 
plied) owing by a debtor to the particular entity, where the 
particular entity and the debtor are foreign affiliates of the 


| 7s seoonuica of prope 


| or roy 
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taxpayer or of another entity of which the taxpayer is a con- 


trolled foreign affiliate and in respect of which the taxpayer 
or the other entity, as the case may be, has a qualifying 1 in 


terest (as defined in subsection 95(2)(m)). 


In addition, under use Le of the definition, : ote tok 


investment business) carri 


: (b) a a trust 3 (other than a persona ae 


- the trust, 
: (iil) each benchieiary he the ee 


come, for the period that includes all of those 


times in the taxation year, is exempt from tax 
under this Part because of subsection 149(1) (oth- — 
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in the taxation year is a person whose taxable in- 


patie 
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— erwise than cadre of —— 149(1)(q. 1), nie 


or (z)), and 


(iv) the trust is saa in n Ca da 
_ the taxation, Pers ane 


exempt taxpayer oe m re infor 
94.1(3)(a) and subse 


ticipating interests in FIEs. 


Related Provisions: 94.1(3)(a) — Exempt taxpayer olen con FE 
rules; 94. Ai -Fresh start on becoming exempt; 96(1 4a a Where 


exempt taxpayer is member of he 


“financial statements”, of a particular ont for: a par- 
ticular taxation year of the ges and in ere of a tax- 
payer, means _ 


(a) the balance sheet oe hes aemont of income oof 
the particular entity, if 


(i) the particular entity is an n entity (referred to in 
this subparagraph as the “first entity”) in which 
the taxpayer holds, in the particular taxation year, 
a participating interest or is another entity in 
which the first entity has, in the particular taxa- 
tion year, a direct or indirect interest, 


(ii) the taxpayer elects (in the taxpayer’s return of 
income for the taxpayer’s taxation year in which 
the particular taxation year ends) to have this par- 
agraph apply in respect of the particular entity 
and the participating interest, and 

(iii) that balance sheet and statement of income 
would be prepared in accordance with generally 
accepted accounting principles: used in Canada 


sections 94, i to 94. A has an ies on the ost amount of 
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for the particular year or in accordance with gen- 
erally accepted accounting principles that are 

_ substantially similar to those used in Canada if 
_ those popeiples, did ‘not Tequire BOnBOUA ED, : 


_ ®&in any other case, the balance sheet and statement 
of income of the particular: entity, if that balance 
sh t and statement of income are prepared for the 
taxation year in accordance with generally 
_ ac ( cepted accounting principles used for the taxation 
year in Canada or in accordance with generally ac- 
cepted accounting principles that are substantially 
those used for the taxation year in Canada. 


is 


ee i definition “financial statements” 


nce ae and: statement oni income provided by 
t ees if byt are le in accordance 


eee es 94. TO) ti to tice used for the tax- 
rae belies will however, be allowed to 


‘with ee priiciples (or would be so pre- 
those be did not fequiie consolidation). 


plying 
ial statements, ofa See oe for a Particular 
year of 1€ entity, are 


balance sheet and t the statement of income of the partic- 
t entity, he _ 


‘the ade entity is an oe (referred to in this note 
ontity”’) i in which the taxpayer holds, in the 
“particular t axation year, a participating interest or is an- 

_ other entity in which the first entity has, in the particu- 
jar taxation year, a direct or indirect interest, 


_ the taxpayer elects (in the taxpayer’ s return of income 
oe the taxpayer's taxation year in which the particular 
_ taxation year ends) to have this paragraph apply in re- 
- spect of the particular entity and the participating inter- 
est, and 


—_— tia balenes sheet and statement of income would be 

_ prepared in accordance with generally accepted ac- 
counting principles used in Canada for the particular 

year or in accordance with generally accepted account- 

_ ‘ing principles that are substantially similar to those used 
in Canada if those Se ay did not a consolida- 
tion; ead 


in any othen | case, the balance sheet and statement of in- 
come of the particular entity, if that balance sheet and state- 
ment of income are prepared for the particular taxation year 
in accordance with generally accepted accounting princi- 
ples used for the taxation year in Canada or in accordance 
with generally accepted accounting principles that are sub- 
stantially similar to those used for the taxation year in 
Canada. 


Related Provisions: 96(3) — election under subpara. (a)(ii) by mem- 
ber of a partnership. 


“foreign bank” has the same meaning assigned by sub- 
section 95(1). 


Technical Notes: The definition “foreign bank” has the same 
meaning as in subsection 95(1). The expression is used in the 
definition “exempt business”. 
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Related Provisions: 94.1(1)“exempt business Ge Exetosion of | Technical Notes: The expression “investment business” is 
foreign bank from FIE rules. _ relevant i in Secaanee whether a non-resident a is a FIE 
: 


“foreign investment entity’’, at any time, ‘means : an on | 
tity that is, at that time, a non-resident entity unless, 


(a) at the end of its taxation year that includes. that 
time, it is an exempt ese trust Ab defined by the © 


94(1)) other than a trust ‘that } is an dex, 
trust because of paragraph (g) (read wi 
ence to its clause leh of that defini 


of all of its investment pro 
one-half of the a val 
or 


ae was the carrying on 
an ve business. — 


A non-resident entity be defined j in 
time we be a PIE at time nless 


e 


greater than one-half of the a 
neay or _ 


e 
a 
© 
cS 
go 
5 
SO. 
= 
of 
ot 
oe) 
s 
cas 
ce 
© 
= 
_ 
8 
aS 
a 
= 
2 
me 


cipal undertaking was oe carry’ 1 
not an investment business 


The new rules are designed so tk 
members’ shares of incomes and lo 
dance with section 96 (including n 
scribed in the commentary below). 


For more information general 
definitions “entity”, “exempt i 


8 ty 


terest”, 


94.1(1) and “exempt foreign trust” ins ectio: 
also the commentary on eine 94.102) 
to G) and paragraph 96(1)(d). - 
Related Provisions: 94. en aes. (@)-(d) do not 
formation not provided to on on a _ 


exempt business) cared on u the entity (including 
greater certainty, a business carried on by the enti 
member of a partnership) at that time, the principal pur- — 
pose of which is to derive income or ‘profits described i 
any of the following paragraphs: —s_—© 


(a) income (including interest, dividends, rents, roy- 
alties or any similar return on investment or any sub- : 
stitute for such a return) from property; _ 


(b) income from the insurance or reinsurance of 
risks; 


(c) income from the factoring of ne accounts re- 
ceivable; or 


(d) profits from the disposition of investment 6 ea coin. iS a: asec of ie i a qué 
property. 7 fying entity if the particular entity has at that time 


casei eee heh att hat 
cant interest in she ania ae 
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a significant interest in that qualifying entity or 


that qualifying entity has at that foe a ee 
interest in the particular entity, or | 


a) indebtedness owing | by an a | 


taxation year that includes tha 
which the particular entity hol 


has at that time a significant interest in th 
fying enn or oe ae Vk. -. 


coanatacnired: ao Seg "grown 
processed by the particular entity OF | 
(otherwise than because of a right ref 
oho POKONDY t to the oe t 


same expression i in | obscstca 95(1 
ties also specified in the definition in subsection 95( 
ment property” held by | articular © 


s an interest in an ors 


| fnerests,, oplias: and tig 
properties. 


It should be noted, however, tha 
tity does not include - . 


in “subsection 


ment bie 
“tracking entity” in subsecti 
eke (as defined i in Boe 94. 1 (D 


except for the purpose of applying th 
ing entity”, a “significant interest” (as de 
94.1(1)) ina “qualifying entity” (as de 


94.1(1)), an interest in a qualifying entity that qed ee! 


cant interest in the entity, and debt owing by quali 
tities in which the entity has a ‘significant inter 


and 


exempt commodities. 


The definition is relevant for the purpose of the determining 


whether a non-resident entity is a FIE. For more information, 
see the commentary on the definitions “investment business”, 
“qualifying entity”, “significant interest”, and “exempt pro- 
perty” in subsection 94.1(1). 


“net accounting income”, of an entity for a taxation. 


year of the entity, means its net income, before income 
taxes and extraordinary items, for the year reported in 
its financial statements for the year. — 


Technical Notes: The net accounting income of an entity for 
a taxation year means the amount that is its net income, before 
income taxes and extraordinary items, for the year reported in 
its financial statements for the year. For more information, see 
the commentary on the definition “financial statements” in sub- 
section 94.1(1). 


Related Provisions: 94.1(1)“financial statements” — Meaning of “fi- 
nancial statements”; 94.1(2)(b) — GAAP of U.S. and European Union 
deemed to be similar to Canada, 


{ is, 
throughout the period, in the particular entity’ s 
ime, during — 
e indebted- — 
ness, a qualifying entity if the particular: entity 


qualifying entity oe has a eee interest in ne entity, 


certain exempt coo dic: and futures i in respect of those _ 
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“non-resident entity”, at any time, means 
(a) a corporation or trust that is non-resident at that 
time; and _ 


0) any entity (other than a | corporation or trust) that 
at that time 


- oO exists, was inless the entity was continued in 
any jurisdiction) formed or organized, or was last 
continued under the laws of a country or a politi- 
cal subdivision of a country other than Canada, or 


| diis governed under the laws of a country or a 
political ‘Subdivision of a country other than 
_ cane - _ 


- - exists, was (ole the entity was continned; in any jurisdic- 
on) formed or Eee or was: last continued under the 


Related Provisions: 94(3y(axiv) a 
deemed resident i in Canada. 


- Application to trust 


“participating interest”, of a panicled entity or indivi- 
dual in a non-resident entity, means a property that is 


_ (a) if the non-resident entity is a corporation, a share 
of the capital stock of the corporation; — 


(b) if the non-resident enity is a trust, a A epecuies 
_ interest in the trust; 


~ (c) if the ‘non-resident entity | is ‘not a corporation or 
trust, an interest in the non-resident entity; and 


— (d) under a contract, in equity or otherwise, either 
immediately or in the future and either absolutely or 
contingently, convertible into, exchangeable for, or a 
right to acquire, directly or indirectly, 


_@a property described in any of paragraphs (a) 
to (C), oF 


(ii) a property (other than money) the fair market 

_ value of which is determined primarily by refer- 

ence to the fair market value of a property de- 
scribed in any of paragraphs (a) to (c). 

Technical Notes: A “participating interest” in an entity 

means a share of the capital stock of corporation, a specified 

interest (as defined in subsection 94.1(1)) in a trust and an in- 

terest in any other type of entity. 


It also includes a property that is (under a contract, in equity or 
otherwise, either immediately or in the future and either abso- 
lutely or contingently) convertible into, exchangeable for, or 
confers a right to acquire 


¢ such a share, specified interest or other interest, or 


* a property (other than money) the fair market value of 
which is determined primarily by reference to the fair mar- 
ket value of such a share, interest as a beneficiary or other 
interest in an entity. 


S. 94,1(1) par 


For a related rule that applies in determining whether an inter- 
est is a participating interest, see the commentary on paragraph 
94.1(2)(s). 


Related Provisions: 53(1)(m)(Gii) — Addition to aise cost ae 
of participating interest; 94.1(2) — Rules of application for participating 
interest; 94.1(2)(s) — Indirect participating interest deemed not to be 
participating interest; 94.2(13) — Cost of participating interest under 
mark-to-market rules; 96(1)(d)(iii) — Where partnership owns partici- _ 
pating interest; 98(7) — Where partnership holding participating interest _ 
ceases to exist; 248(1)“specified participating interest” — Participating / 
interest other than exempt interest, 248(9.2) Bes of * ‘indefeasi- 
bly vested”. ee 


“payable net accounting income”, of an entity for a 
income taxes and extraordinary items, for the year oe 
ported in its financial statements for the year. _ 


Technical Notes: The payable net accounting income, of an 
entity for a taxation year of the entity, means its net income 
after income taxes and extraordinary items, for the year re- — 
ported in its “financial statements” se detned ke a 
94.1(1)) for the year. y _ 
This definition is relevant in deccines s wheter a an interest in - 
a non-resident entity Is an “exempt interest” (as defined in sub- _ 
section 94.1(1)) in the entity. In particular, it is relevant in ap- _ 
plying paragraph (d) of the definition “exempt interest” in one 
section 94.1(1) and paragraphs 94.1(2)(m) and @). Sst 


Related Provisions: 94.1( a statements” es of “fin _ 
nancial statements’. : _ i 


“qualifying entity”, in a period, fon a particular. . _ 
tity that is a corporation or partnership all or substan- © 
tially all of the carrying value of the property of which 
is, throughout the period, attributable to the carrying 
value of particular property that is, throughout the | 
tion of the period that the Ls pee: iS. property 
of the particular entity, _. 


(a) property other than in investment property; 


(b) investment property that is a participating interest _ 
in or debt issued by another entity if, throughout ihe 
portion of the period that the participating interest or 
debt is property of the particular entity, 


(i) the principal business of the other entity. is snot 7 
an investment business, and 


(ii) either 


(A) the particular entity has a significant i inter- : 
est in the other entity, or 


(B) the particular entity — 


(I) actively participates in or exercises sig- 
nificant influence over the governance or 
the management of that other entity, di- 
rectly or indirectly, by reason of its status _ 
as a holder of a significant number of par- 
ticipating interests in that other entity 
(when compared to the number of partici- 
pating interests held by each other holder © 
of interests in the corporation) or by reason 
of an agreement in writing between the 
particular entity and one or more other — 
holders of a significant number of partici- 
pating interests in that other entity, or 


(II) carries out a plan of action that it has 
established for the purpose of obtaining its 
objective of actively participating in or ex- 
ercising significant influence over the gov- 
ernance or the management of that other 
entity, directly or indirectly, by reason of 
its status as a holder of a significant num- 
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ber of participating interests in that other 
entity (when compared to the number of 
participating interests held by each other 
holder of interests in the particular entity) 
or by reason of an agreement in writing be- 
tween the particular entity and one or more 
other holders of a significant number of 
participating interests in that other entity; 


(c) investment property in respect: of which the par- 
ticular entity establishes that the property or pro- 
ceeds from the disposition of the property is to be 
used by the particular entity for the purpose of ac- | 
quiring property described i in paragraph (a) or (b); or 


_(d) investment property that is a partionlar pee 


held by the particular entity i. 


a a) the particular property (or other eee fox 
_ oe the particular property is substituted pro- 
___ perty) was last acquired by the particular entity 
within 36 months before the end of the period (or — 
within any greater number of months that the — 
Minister considers reasonable if the particular en- : 
tity applies, in writing, to the Minister within the — 
36 months after the propery, was ea by. the - 
particular entity), 


(i) the particular pride was so acquired by the | 
_ ee entity because it — 


(A) issued a debt, ora participating interest in. 
1 


: (B) he of property described i in any of 
paragraphs (a) to (©), Or: : 
© accumulated its income, and 


7 ‘in be oak Gy “was. ade” or 
\é assed for the purpose of acquiring property — 
o owned by ne Particular entity, vos be | 


. Ss 


nt eros that is a participating wees inor debt . 
of another entity if the other entity is an entity whose prin- 
_ cipal business is not an investment business and the partic- 
ular entity has either a significant interest in the other entity” 
ora strategic interest in the other entity, = 


investment property in respect of which the partionlae Shy 
establishes that the property or proceeds from the disposi- — 
tion of the property is to be used by the particular entity for 
the purpose of acquiring property described in the two — 
_ paragraphs above, 


investment property that i is heid by the oii entity if 

the particular property (or other property for which the par- 
ticular property is substituted property) was last acquired 
by the particular entity within 36 months before the end of 
the period (or, where applicable conditions are met, within 
such longer period as the Minister considers reasonable in 
the circumstances), as a result of qualifying activities. 


For this purpose, qualifying activities are 


¢ the issuance of a debt or a participating interest in the 
entity, 


-. 


* the disposition of property described in any of paragraphs 
(a) to (c) of the definition “qualifying entity”, and el 
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* the accumulation of income of the’ entity. oF 


The qualifying activities must also have been ac 

pose of acquiring property that, if owned by 

be property described i in eee by to A 
“qualifying entity’, 

For the purpose of applying is Actintdon 


considered to have a strategic interes! 
the entity agp in or has establ 


number of participating 
ests in the ion Or an 
interest pees 


thi | increasing oe of sh 
bought or that property is bei 


acquire such shares will be considered important pene he 


entity’s investment history and pa | 
Finally, it should be noted that under paragraph 


requesting additional information for the purpose : 


the Minister to determine whether an entity is a qualifying en- 


tity, and information satisfactory to the Minister to make the 


determination is not received by the Minister within 60 days - 


(or within such longer period as is ore i to the Minister) 
after the Minister sends the demand. 


For more information, see the ‘commentary on parol | 
94,1(2)(r) and on the definitions ‘ ‘carrying: value”, “significant — 


interest” and “investment property” in subsection 24. AQ). 


Related Provisions: 87(2)(j. 05) Amalgamations — — continuing 
corporation; 94.1(1)° ‘exempt interest”(a)(ii) ~~ Share of QE. can be ex- 
empt interest; 94.1(2)(r) — Deemed not ane, entity if information 
not provided to CCRA on request. 


“significant interest’, ofa inl entity i in | another 
entity at any time, means 


(a) if the other entity is a corporation, a share of the 
capital stock of the corporation, if at that time the 
particular entity or the particular entity together with 
entities related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the particular 
entity holds shares of the capital stock of the 
corporation 


(i) that would give the pee entity, or the 
particular entity together with entities related 
(otherwise than by reason of a right referred to in 
paragraph 251(5)(b)) to the particular entity, 25% 
or more of the votes that could be cast under all 


2(1), the 
definition “qualifying entity” in subsection (1) does not apply — 
in determining whether a taxpayer. has a participating ‘interest — 
in a FIE, if the Minister sends a written demand to a taxpayer : 


S. 94.1(1) spe 


circumstances at an annual meeting of sharehold- 
ers of the corporation, and 


(ii) that have a fair market value of 25% or more 
of the fair market value of all of the issued and 
outstanding shares of the corporation; 


. (b) if the other entity is a partnership, an interest of 
- the particular entity as a member of the partnership, 
its at that time the particular entity, or the particular 
entity together with entities related (otherwise than 

by reason of a right referred to in paragraph 


- -251(5)(b)) to the particular entity, holds interests as a 


member of the partnership that have a fair market 
value of 25% or more of the fair market value of all 
membership interests in the partnership; and 


_ (c) it the other entity is a non-discretionary trust, an 
interest as a. beneficiary under the trust, if at that 
time th particular entity, or the particular entity to- 
gether with entities related (otherwise than by reason 
oa right | referred to in paragraph 251(5)(b)) to the 
_ particular entity, holds such interests under the trust 
_ that have a fair market value of 25% or more of the 
/ - fair market: value of all the interests as beneficiaries 
under: the frist, 

Technical Notes: Ae cant is considered to have a signifi- 
cant interest in a corporation, partnership, or non-discretionary 
trust if the entity or a group of entities comprised of the entity 
and entities related to the entity holds shares or interests in the 
corporation, partnership or trust that have a fair market value 
equal to 25% or more of the fair market value of all the shares 
or interests in the corporation, partnership or trust and, in the 
case of a corporation, the entity or the group of entities com- 
prised of the entity and the entities related to the entity has 
shares entitling the entity to cast at least 25% of votes at an 
annual shareholders’ meeting of the corporation. 


In these circumstances, the entity's significant interest will be 
its share of the capital stock of the corporation, its interest as a 
member of the partnership or its interest as a beneficiary under 
the trust, as the case may be. 


“specified interest”, at any time of an entity or indivi- 
dual in a trust, means, an interest of the entity or indivi- 
dual as a beneficiary under the trust if 


. (a) the trust is at that time an exempt foreign trust 
because of paragraph (g) or (h) of the definition “ex- 
-empt foreign trust” in subsection 94(1); or 


| (b) the interest includes at that time a right of the 

_ entity or individual as a beneficiary under the trust to 

receive at or after that time income or capital of the 

trust, unless the entity or individual is at that time a 

testamentary beneficiary, under the trust, as defined 
__ by subsection 94(1). 


Technical Notes: The definition “specified interest” applies 
in determining whether an entity or individual has a “‘partici- 
pating interest” (as defined in subsection 94.1(1)) in a non-resi- 
dent entity that is a trust. A specified interest at any time of an 
entity or individual in a trust, means, an interest of the entity or 
individual as a beneficiary under the trust if 


* The trust is at that time an exempt foreign trust because of 
paragraph (g) or (h) of the definition “exempt foreign trust” 
in subsection 94(1). As a result, an interest in a foreign 
commercial investment trust or in certain employee benefit 
arrangements will generally be subject to the income com- 
putation requirements in sections 94.1 to 94.4 if the trusts 
are FIEs or tracking entities; or 


The interest includes at that time a right of the entity or 
individual as a beneficiary under the trust to receive at or 
after that time income or capital of the trust. However, such 
an interest will not be treated as a participating interest if 
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the the entity or individual is at that time a testamentary 
beneficiary, under the trust, as defined by subsection 94(1) 
(i.e., is a beneficiary under the trust solely because of cer- 
tain rights to use or receive trust property only after the 
death of specified entities or individuals). 


“specified party” in respect of a particular individual or 
particular entity, as the case may be, means another in- 
dividual or other entity that does not deal at arm’s 
length with the particular individual or the particular en- 
tity, as the case may be. 


Technical Notes: The definition “specified party” is relevant 
in determining whether a taxpayer has an avoidance motive in 
respect of a participating interest in a FIE. This determination 
is relevant to applying the definition “exempt interest” in sub- 
section 94.1(1). For more information, see the commentary on 
the definition “exempt interest’. 

A specified party in respect of a particular individual or partic- 
ular entity, as the case may be, means another individual or 
other entity that does not deal at arm’s length with the particu- 
lar individual or the particular entity, as the case may be. 


“taxation year’’, of a non-resident entity that is not a 
corporation or an individual, means 


(a) in respect of a business or property of the non- 
resident entity for which the accounts of the non-res- 
ident entity are ordinarily made up, the period that 
would be determined under section 249.1 in respect 
of the non-resident entity if the non-resident entity 
were a corporation; and 


(b) in any other case, a calendar year. 


Technical Notes: The “taxation year” of a non-resident en- 
tity that is a corporation or an individual is generally deter- 
mined in accordance with subsection 249(1) and paragraph 
250.1(a). Where the non-resident entity is not an individual or a 
corporation, this definition provides that the entity’s taxation 
year means: 


* in respect of a business or property of the non-resident en- 
tity for which the accounts of the non-resident entity are 
ordinarily made up, the period that would be determined 
under section 249.1 in respect of the non-resident entity if 
the non-resident entity were a corporation, and 


* in any other case, a calendar year. 


(2) Rules of application — For the purposes of ap- 
plying this section and sections 94.2 to 94.4 in respect 
of a particular participating interest, in a particular non- 
resident entity, held by a taxpayer in a particular taxa- 
tion year of the taxpayer (and in respect of any other 
participating interests, in the particular non-resident en- 
tity, that are identical to the particular participating in- 
terest and that are held by the taxpayer in the particular 
taxation year), 


(a) if the financial statements of an entity (referred to 
in this paragraph as the “first entity’) for a taxation 
year (referred to in this paragraph as the “specified 
year’) of the first entity reflect property, indebted- 
ness, income or losses of another entity, 


(i) the business and non-business activities for the 
specified year carried on by the other entity, the 
net accounting income for the specified year de- 
termined for the other entity from those activities, 
and the property and indebtedness for the speci- 
fied year owned by or owed by, as the case may 
be, the other entity are deemed for the specified 
year to be carried on by, determined for, owned 
by or owed by, as the case may be, the first en- 
tity, and 
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(ii) an exempt business of the other entity at any 
time in the specified year is, if it is a business the 
activities of which are deemed by subparagraph 
(i) to be carried on by the first entity, deemed to 
be an exempt business of the first entity at that 
time in the specified year; 


(b) generally accepted accounting principles used, 
for a taxation year, in the United States of America 
or in countries that are members of the European 
Union are substantially similar to those used in Can- 
ada in respect of that taxation year; 


(c) in determining the designated cost to the taxpayer 
of the participating interest at any time in the partic- 
ular taxation year, if the participating interest is a 
specified interest in a trust that is an exempt foreign 
trust (as defined by subsection 94(1)) because of par- 
agraph (g) of that definition, the cost at that time to 
the taxpayer of the participating interest is deemed to 
be the total of all amounts each of which is the fair 
market value, immediately before it was acquired by 
the trust, of a property that is held by the trust at that 
time and that may be reasonably be considered to be 
held for the purpose of satisfying a right (other than 
a right under an arrangement to which subsection 
7(2) or (6) applies) of the taxpayer in respect of the 
participating interest; 


(d) the reference in subsections (4) and 94.3(4) to the 
expression “as income from property from a pro- 
perty that is the participating interest” is to be read as 
a reference to the expression “as income from pro- 
perty from a property that is a source outside Canada 
that is the participating interest”, if the taxpayer is a 
trust and the portion of the net accounting income of 
the particular non-resident entity, from sources 
outside Canada, for its last taxation year that ends in 
the particular taxation year exceeds 90% of the total 
net accounting income of the particular non-resident 
entity for that last taxation year; 


(e) in determining whether the principal business of 
an entity is, in a taxation year of the entity, an invest- 
ment business, 


(i) subject to subparagraphs (ii) and (iii), the prin- 
cipal business of the entity is to be determined by 
reference to the facts and circumstances including 
the fair market value of assets used in the activi- 
ties carried on, during the entity’s taxation year, 
by the entity, the amount of time spent by the en- 
tity’s employees in carrying out those activities, 
the amount of expenditures incurred by the entity 
in respect of those activities and the revenue de- 
rived by the entity from those activities, 


(11) subject to subparagraph (iii), if the taxpayer 
has, by notifying the Minister in writing in the 
taxpayer's return of income for the particular tax- 
ation year, elected to have this subparagraph ap- 
ply in respect of the entity, the principal business 
of the entity for the taxation year of the entity is 
deemed 


(A) to be an investment business if the total 
net accounting income of the entity, for the 
entity’s taxation year, derived from invest- 
ment property (other than investment property 
used or held in the course of carrying on an 
investment business) and from investment 
businesses is equal to or greater than the total 
net accounting income of the entity for the en- 
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tity’s taxation year derived from businesses 
(other than investment businesses), and 


(B) not to be an investment business if the to- 
tal net accounting income of the entity for the 

entity's taxation year derived from investment 
property (other than investment property used 
or held in the course of carrying on an invest- 
ment business) and from investment  busi- 
nesses is less than the total net accounting in- 
come of the entity for the entity’s taxation 
year derived from businesses (other than in- 
vestment businesses) carried on by the entity 
in the entity’s taxation year, and 


(iii) if the Minister sends a written demand to the 
taxpayer requesting additional information for the 
purpose of enabling the Minister to determine 
whether the principal business of the entity is in 
the entity’s taxation year an investment business, 
and information satisfactory to the Minister to 

-make the determination is not received by the 
Minister within 60 days (or within any longer pe- 
riod that is acceptable to the Minister) after the 
Minister sends the demand, the principal business 
of the entity is deemed to be an investment 
business; 


(f) in determining whether an entity or natural person 
and another entity or natural person are related to 
each other or deal at arm’s length with each other, a 
person referred to in section 251 includes an entity; 


(g) in applying subparagraph (e)(i) of the definition 
“exempt interest’, if the particular non-resident en- 
tity is not a corporation, a partnership or a trust, it is 
deemed not to be resident in a particular country, 
unless 


_ i) the particular country is a ae other than a 
prescribed country, 


(ii) the particular non-resident entity is governed, 
and exists, was (unless the entity was continued 
in any jurisdiction) formed or organized, or was 
last continued under the laws of, the particular 
country, and 


(ili) the particular non-resident entity is liable, 
under the laws of the particular country, to pay an 
income or profits tax imposed by the government 
of the particular country on all of the particular 
non-resident entity's income, profits or gains; 


(h) subject to paragraph (i), a non-resident entity is 
deemed to be a controlled foreign affiliate of the tax- 
payer throughout the period that begins at the earliest 
time, in the taxpayer’s taxation year in the return of 
income for which the taxpayer elects in prescribed 
form to treat the non-resident entity as a controlled 
foreign affiliate of the taxpayer (referred to in this 
paragraph as the “taxpayer’s election year’), at 
which the non-resident entity is a foreign affiliate of 
the taxpayer and that ends at the earliest subsequent 
time at which it is not a foreign affiliate of the tax- 
payer, if 


(i) at any time in the taxpayer’s election year 


(A) the taxpayer holds a participating interest 
in the non-resident entity and a taxation year 
of the non-resident entity ends (or the first 
taxation year of the non-resident entity be- 
gins) in the taxpayer’s election year, or 
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(B) a controlled foreign affiliate of the tax- 
payer holds a participating interest in the non- 
resident entity and a taxation year of the non- 
resident entity ends (or the first taxation year 
of the non-resident entity begins) in a taxation 
year of the controlled foreign affiliate that 
ends in the taxpayer’s election year, 


(ii) the non-resident entity is, at the end of its tax- 
ation year referred to in subparagraph (i), a for- 
eign affiliate of the taxpayer in respect of which 
the taxpayer has a qualifying interest (within the 
meaning assigned by paragraph 95(2)(m)), and 


(iii) the taxpayer has not made any other election 
under this paragraph in respect of the non-resi- 
dent entity; 


(i) an election made by the taxpayer under paragraph 
(h) is, other than for the purposes of applying this 
paragraph and subparagraph (h)(iii), deemed never 
to have been made, if 


(i) the Minister sends a written demand to the 
taxpayer requesting additional information for the 
purpose of enabling the Minister to determine an 
amount that would, if this Act were read without 
reference to this paragraph, be required to be ad- 
ded or deducted (otherwise than under subsection 
104(13)) in computing the taxpayer’s income for 
the year because of the application of section 91 
and an election under paragraph (h) in respect of 
a foreign affiliate, and 


(ii) information satisfactory to the Minister to 
make the determination is not received by the 
Minister within 60 days (or within any longer pe- 
riod that is acceptable to the Minister) after the 
Minister sends the demand; 


(j) if the taxpayer has, by notifying the Minister in 
writing in the taxpayer’s return of income for the 
particular taxation year, elected to have this para- 
graph apply in respect of the particular participating 
interest, the taxpayer files with that return of income 
prescribed information in prescribed form, an entity 
(referred to in this paragraph as the “specified en- 
tity”) has a significant interest in another entity that 
is a corporation, partnership or non-discretionary 
trust, the particular non-resident entity is the speci- 
fied entity or has, directly or indirectly, an interest in 
the specified entity, and the financial statements of 
the specified entity do not reflect property or indebt- 
edness of the other entity, in determining only 
whether the particular non-resident entity is a foreign 
investment entity, and where the taxpayer so stipu- 
lates in that election, whether the particular non-resi- 
dent entity is a qualifying entity 


(i) each of the following is deemed to be nil: 
(A) the carrying value of each 


(1) participating interest held, at the time 
(referred to in this paragraph as the “speci- 
fied time”) that is the end of the particular 
non-resident entity’s last taxation year that 
ends in the particular taxation year, by the 
specified entity in the other entity, and 


(II) debt owing at the specified time to the 
specified entity by the other entity (other 
than a debt acquired in the ordinary course 
of a business that is not at the specified 
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time an investment business. carried on by 
the specified entity), and ; 
(B) the net accounting income | 
entity at the specified time der 
perty of the specified entity as 


of the erin - 
fr a 


this ubpateceph to be spacdy a 
time by the other entity (other tha 
to the other entity by the specifi : 
the other entity and the specifi 
lated to each other at the specified 
would be valued for oe Uurpose 


time if that defin 
: reference to oe 


in the Sane Heiner 
not an. inves ment b sd 


: | ing z ¢ / 
by the other entity toa ‘holder of a partici- 
pating interest in the other entity (other — 
than a debt acquired in the ordinary course — 
of a business that is not an investment bus- — 
iness carried on by a holder of a pane 
ing interest in the other os _ 


(iii) the specified entity is deemed — 


(A) to have carried on the proportion obiacs 
for the formula B/C in subparagraph (ii) (in 
respect of the specified entity and the other neé ved the prof : 
entity) of the activities carried on at the speci- gains in respect of sie ‘investment: property. ‘Te- : 
fied time by the other entity in which it used ferred to in subparagraph (k)(i) at the time that 
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‘the income was earned, or the profits or gains — 


were realized, by the entities - own he 
the investment property; - 


of sae — does eat have a t x 


tion yea 


(0) in applying paragraph (d) of 


empt interest”, paragraphs. (m) and Gs ihe definition - 
“mark-to- market formula” in subsection 94. (1), and — 
subsections 94.4(2) and (4), an amount is deemed > 
not to have become payable at any time to an entity 
or individual, as the case may be, unless it was paid 
on or before that time to the entity or individual, as 


the case may be, or the entity or individual, as the 


case may be, was entitled on or before that time to 


enforce payment of it; 


(p) the definition “exempt property” in subsection 
(1) does not apply in respect of a property of the par- 
ticular non-resident entity if the Minister sends a 
written demand to the taxpayer requesting additional 
information for the purpose of enabling the Minister 
to determine whether property is an exempt property, 
and information satisfactory to the Minister to make 
the determination is not received by the Minister 
within 60 days (or within any longer period that is 
acceptable to the Minister) after the Minister sends 
the demand; 
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_ (q) paragraphs (a) to (d) of the definition “foreign in- 
__vestment entity” do not apply in respect of the par- 
_ ticular non-resident entity if the Minister sends a 
itten demand to the taxpayer requesting additional 
nformation for the purpose of enabling the Minister — 
termine whether the particular non-resident en- 
hole investment ee: and information 


time a taxpayer fae a participating inter- 
icular hice investment entity and ae 


cipating interest, ina ces non- 
xpayer in a particular taxation year 
of the taxpayer (and i 1 respect of any other participating inter- 
ests in the particula 10n-resident entity that are identical to the 
participating interest and that are held by the taxpayer in the 
particular taxation year). These rules are relevant, for example, 
in determining whether the particular non-resident entity is a 
FIE and whether cin ee ee interest is an “ex- 
empt interest”. 


Delerminiig Whether Emig is a FIE 


(arent fas held os 


cial Statements defied: in iiecctcn 94. 1()) of an oy in 
determining whether a particular non-resident entity, in which 
a taxpayer holds a particular participating interest, is a FIE. 


If the financial statements of an entity (referred to in this note 
as the “first entity”) for a taxation year (referred to in the com- 
mentary on paragraph 94.1(2)(a) as the “specified year’) of the 
first entity reflect property, indebtedness, income or losses of 
another entity, — 


° ‘the business and fon bine activities for the specified 
year carried on by the other entity, the net accounting in- 
come for the specified year determined for the other entity 

_ from those activities, and the property and indebtedness for 

_ the specified year owned by or owed by, as the case may 
be, the other entity are deemed for the specified year to be 
carried on by, determined for, owned by or owed by, as the 
case may be, the first entity, and 


e 


an exempt business of the other entity at any time in the 
specified year is, if it is a business the activities of which 
are deemed by subparagraph 94.2(a)(i) to be carried on by 
the first entity, deemed to be an exempt business of the first 
entity at that time in the specified year; 


Paragraph 94.1(2)(a) is relevant in applying, for example, the 
definition “carrying value” in subsection 94.1(1), when deter- 
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mining whether the non-resident entity is a FIE because of the 
carrying value of its investment property. 


For more information, see the commentary on the definitions 
“carrying value”, “foreign investment entity” and “investment 
property” in subsection 94.1(1). See also, the commentary on 
paragraph 94.1(2)(b), for more information on determining 
whether accounting principles are substantially similar to Ca- 
nadian GAAP, and the commentary on paragraph 94.1(2)q@), 
for more information on the look-through rule for significant 
interests. _ 


GAAP substantially similar to Canadian GAAP 


Paragraph 94.1(2)(b) provides that generally accepted account- 
ing principles used for a taxation year in the United States of 
America or in countries that are members of the European 
Union are, for greater certainty, considered to be substantially 
similar to those used in Canada for that taxation year. 


Designated Cost 


Paragraph 94.1(2)(c) applies in determining, at any time in a 
particular taxation year, the designated cost to a taxpayer of a 
participating interest of the taxpayer that is a specified interest 
(as defined by subsection 94.1(1)) in a trust. However, the rule 
only applies where the trust is a an exempt foreign trust (as 
defined by subsection 94(1)) because of paragraph (g) of that 
definition. Under paragraph 94.1(2)(c), the cost at that time to 
the taxpayer of the participating interest is deemed to be the 
total of all amounts each of which is the fair market value, im- 
mediately before it was acquired by the trust, of a specified 
property. For this purpose, specified property is property that is 
held by the trust at that time and that may reasonably be con- 
sidered to be held for the purpose of satisfying a right (other 
than a right under an arrangement to which subsection 7(2) or 
(6) of the Act applies) of the taxpayer that is included in speci- 
fied interest. 


Characterization of Income from FIE Interest 


Paragraph 94.1(2)(d) provides a special rules for determining 
whether a taxpayer’s income for a taxation year from the appli- 
cation of subsection 94.1(4) or 94.3(4) will be treated as in- 
come from a source outside Canada. Paragraph 94.1(2)(d) pro- 
vides that in applying subsections 94.1(4) and 94.3(4) to a 
taxpayer (that is a trust) for a particular taxation year of the 
taxpayer and in respect of a participating interest of the tax- 
payer in a non-resident entity, the reference in those subsec- 
tions to “as income from property from a property that is the 


participating interest” is to be read as a reference to the expres- 


sion “as income from property from a property that is a source 
outside Canada that is the participating interest”. However, this 
special rule applies only if the portion of the net accounting 
income of the non-resident entity, from sources outside Can- 
ada, for its last taxation year that ends in the particular taxation 
exceeds 90% of the total net accounting income of the non- 
resident entity for that last taxation year. 


Paragraphs 94.2(2)(f) and (g) provide similar rules that apply 
with respect to subsection 94.2(4). For more detail, see the 
commentary on those paragraphs. 


The application of paragraph 94.1(2)(d) and paragraphs 
94.2(2)(f) and (g) in respect of a participating interest of a tax- 
payer will not be relevant in determining a taxpayer’s eligibil- 
ity for a foreign tax credit under section 126. In this regard, see 
the commentary below on subsections 94.3(2) and 126(1.2). 
Rather, these paragraphs provide relief to trusts resident in 
Canada that hold participating interests in a FIE and that make 
payable to their non-resident beneficiaries all or part of the 
trusts’ incomes arising under any of subsections 94.1(4), 
94.2(4) or 94.3(4). Where paragraph 94.1(2)(d) or 94.2(2)(f) or 
(g) applies and the terms of the trust permit amounts of deemed 
income of the trust to be made payable to beneficiaries, the 
amounts of such trust income arising under any of subsections 
94.1(4), 94.2(4) or 94.3(4) and made payable to non-resident 
beneficiaries of the trust may qualify for reduced withholding 
if the non-resident beneficiary is resident in a country with 
which Canada has entered into a tax treaty and the tax treaty 
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contains a provision permitting such a _ reduction in 
withholding. 


Investment Business 


Under paragraph 94.1(2)(e), a determination of whether the 
principal business of an entity for a taxation year of the entity 
is an investment business is made by reference to: 


¢ subject to the rules below, the relevant facts and circum- 
stances, including the utilization of assets and employees, 
expenditures made and the revenue of the entity, or 


* if the taxpayer elects, by reference to the entity’s “net ac- 
counting income” (as defined in subsection 94.1(1)) from 
investment property and investment businesses, 


Under subparagraph 94.1(2)(e)(iii), if the Minister of National 
Revenue sends a written demand to the taxpayer requesting ad- 
ditional information for the purpose of enabling the Minister to 
determine whether the principal business of the entity is in that 
taxation year an investment business, and information satisfac- 
tory to the Minister to make the determination is not received 
by the Minister within 60 days (or within such longer period as — 
is acceptable to the Minister) after the Minister sends the de- 
mand, the principal business of the entity for that taxation year 
is deemed to be an investment business. / 


Arm’s Length and Related 
Under paragraph 94.1(2)(f), in determining whether an entity — 
or natural person and another entity or natural person are re- 


lated to each other or deal at arm’s length with each other, a 
person referred to in section 251 includes an entity. 


Residence of an Entity — Special Case 


New paragraph 94.1(2)(g) applies in determining whether a 
taxpayer's participating interest (as defined in subsection 
94.1(1)) in a FIE is an “exempt interest’(as defined in subsec- 
tion 94.1(1)). Paragraph 94.1(2)(g) provides that in applying 
subparagraph (e)(i) of the definition “exempt interest’, if the 
FIE is not a corporation, a partnership or a trust, it is deemed 
not to be resident in a particular country, unless: 


* the particular country is a country other than a prescribed 
country, 


* the FIE is governed, and exists, was (unless the FIE was 
continued in any jurisdiction) formed or organized, or was — 
last continued under the laws of, the particular country and, 


* the FIE is liable, under the laws of the particular country, to 
pay an income or profits tax imposed by the government of 
the particular country on all of its income, profits or gains. 


If the paragraph 94.1(2)(g) applies so that the FIE is not con- 
sidered resident in a particular country for the purpose of sub- 
paragraph (e)() of the definition “exempt interest”, then the 
taxpayer would not be able to rely upon that paragraph in order 
to qualify the participating interest as an exempt interest. 


Entity Treated as Controlled Foreign Affiliate . 


New paragraph 94.1(2)(h) permits a taxpayer to make an irrev- 
ocable election to treat a foreign affiliate, of the taxpayer, that 
is a foreign investment entity (including an affiliate the shares 
which are held by the taxpayer’s controlled foreign affiliate) as 
a controlled foreign affiliate for a particular taxation year and 
subsequent taxation years. This one-time election is available 
only if: 


* the taxpayer holds a participating interest in the foreign af- 
filiate and a taxation year of the foreign affiliate ends (or 
the first taxation year of the foreign affiliate begins) in the 
taxpayer’s election year a (or controlled foreign affiliate of 
the taxpayer holds a participating interest in the foreign af- 
filiate and a taxation year of the foreign affiliate ends (or 
the first taxation year of the foreign affiliate begins) in a 
taxation year of the controlled foreign affiliate that ends in 
the taxpayer's election year), and 


* the taxpayer has a “qualifying interest” (as defined in para- 
graph 95(2)(m)) in the affiliate. 
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The election must be made in prescribed form in the taxpayer’s 
tax return for the year (except where the taxpayer is a partner- 
ship, in which case special rules apply under paragraph 
96(1)(d)). However, under paragraph 94.1(2)(i), described in 


the commentary below, the election may be rendered invalid in | 


the event that the taxpayer cannot provide sufficient informa- 
tion to the Minister of National Revenue for the Minister to be 
able to determine amounts required to be included in the tax- 
payer's income under section 91. In addition, the election 


ceases to have effect if the Mage ceases. 3 to a a ee 


affiliate of the taxpayer. — 


In the period during which an “election onder. ‘paragraph 
94.1(2)(h) is effective, a foreign affiliate of a taxpayer is 
deemed to be a controlled foreign affiliate of the taxpayer. As a 
result, a share issued by the affiliate to the taxpayer would be 
an “exempt interest” under the definition i in subsection 94. 1). 


Sections 94.1 to 94.4 generally would not apply to the tax- 


payer’s participating interest in the affiliate. However, the for- 


eign accrual property income (FAPI) rules would apply and the 

taxpayer would be required to include in income under section - 
91 a percentage of any FAPI derived by the affiliate in the - 
year. Notwithstanding an election under paragraph 94. 1(2)(h), 
section 94.2 may still apply in the event that a taxpayer’ s inter- 
est in a controlled foreign affiliate is a tracked interest to which 


subsection 94.2(9) applies. 


Demand for Information — CFA election 


Under paragraph 94.1(2)(i), an election ade we a “taxpayer 


under subparagraph 94.1(2)(h)(iii) is, other than for the pur- 


poses of applying paragraph 94.1(2)(i) and that subparagraph, / 
deemed never to have been made, if the Minister sends a writ- 
ten demand to the taxpayer requesting additional information 
for the purpose of enabling the Minister to make a determina- 
tion referred to in one of those paragraphs, and information sat- 


isfactory to the Minister to make the determination is not re- 


ceived by the Minister within 60 days (or within such longer 


period as is acceptable to the a a“ es Minister sends 
the demand. 


The determination referred to in paragraph 94. 1(2)44) concerns 


an amount that would, if the Act were read without reference to 


that paragraph, be required to be added or deducted (otherwise 
than under subsection 104(13)) in computing the taxpayer's in- 
come for the year because of the application « of section 91 and 
an election under paragraph 94. 1 in | Respect of a foreign 
affiliate. 


Look- through Rule — Significant Interests” 


A particular non-resident entity is a FIE at any time if the car- 
rying value of all of the entity’s “investment property” is more 


than 50% of the “carrying value” of all its property at the end 
of the entity’s taxation year that includes that time and none of 


the other exceptions in the definition Joreign investment en- 
tity” applies. 


New paragraph 94.1(2)(j) is relevant in determining whether a 
taxpayer's participating interest in the particular non-resident 
entity is a participating interest in a FIE. The paragraph applies 
if the taxpayer has made a valid election under 94.1(2)(j) in 
respect of the participating interest of the taxpayer, and a speci- 
fied entity (i.e., the particular nonresident entity or another en- 
tity in which the particular non-resident entity has, directly or 
indirectly, an interest)) has a “significant interest” (as defined 
in subsection 94.1(1)) in another entity (“the investee’”), that is 
a corporation, partnership or non-discretionary trust. In this 
case, and provided that the financial statements of the specified 
entity do not reflect property or indebtedness of the other en- 
tity, in determining whether the particular non-resident entity is 
a foreign investment entity (and if the taxpayer stipulates in the 
election, in determining also whether the particular non-resi- 
dent entity is a qualifying entity), the following rules apply: 


¢ In determining the carrying value of the specified entity’s 
property, the carrying values of its participating interests in 
the investee are deemed to be nil. Debt owing to the speci- 
fied entity by the investee (other than debt acquired in the 
ordinary course of a business other than an investment bus- 
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iness of the specified entity) is also deemed to have a carry- 
ing value to the specified entity of nil, and the net account- 
ing income of the specified entity is also deemed to be nil 
to the extent that it is derived from debt or participating 
interests of the specified entity that are deemed to be nil. 


¢ The specified entity is deemed to own the property of the 
- investee. Each such deemed owned property is deemed to 
have a carrying value to the specified entity based on the 
product obtained by multiplying the property’s carrying 
value to the investee by the specified entity’s proportional 
- ownership of the investee’s property. In general terms, this 
proportional ownership is the quotient obtained by divid- 
ing: 
—— the amount that; is the fair market value of the specified 
_ entity’s shares and certain debt issued by the investee, 
by 
—— the amount that is the total fair market value of shares 
and certain debt issued by the investee entity. 


In general terms, the activities carried on by the investee 

_ (including an exempt business of the investee) using the 

__ property deemed to be owned by the specified entity, and 
the investee’s net accounting income derived from those 

activities, are deemed to be those of the specified entity to 
_ the extent of that proportional ownership. 


If the taxpayer notifies the Minister of National Revenue in 
writing of its intention to value the specified entity's property 


at its fair market value in accordance with paragraph (a) of the 


definition “carrying value” in subsection 94.1(1), the property 
of the investee must also be valued on that basis. 


If there are tiers of entities each of which has a significant in- 
terest in the other, paragraph 94. 1(2)Q) operates to deem each 
higher tier entity to own properties of the immediately lower 
tier entities on an iterative basis. For example, assume a non- 
resident entity (Foreignco-1) owns 100% of the shares in 
Foreignco-2, which in turn owns 100% of shares in Foreignco- 
3 and that Foreignco-1, Foreignco-2 and Foreignco-3 have 
identical taxation year-ends. The carrying values from proper- 
ties in Foreignco-3 would, under paragraph 94.1(2)(j), become 
the carrying values of properties in Foreignco-2. Because para- 
graph 94.1(2)G) operates on an iterative basis, the carrying 
value of those properties would be considered to be the carry- 
ing values of properties held by Foreignco-|. 


The example below illustrates the operation of paragraph 
94.1(2)G). 


Example 


1. Jean, who resides in Canada, holds shares in Foreignco, 
a nonresident corporation that is not a controlled foreign 
affiliate of Jean. Foreignco’s principal activity is the carry- 
ing on of investment activities on behalf of its shareholders. 
Foreignco prepares its financial statements in accordance 
with accounting principles substantially similar to gener- 
ally accepted accounting principles used in Canada. 


2. The carrying values of Foreignco’s assets at the end of 
its taxation year ending in Jean’s year are as follows: 


guaranteed investment certificate shares $10,000 
of XYZ Inc. in which Foreignco 

has a significant interest $20,000 
shares of ABC Inc. in which Foreignco $ 5,000 
does not have a significant interest 

cash $ 4,000 
Total assets $39,000 


3. XYZ Inc. owns assets at that time that are used in the 
course of carrying on an active business, with a carrying 
value of $80,000. It also has investment property with a 
carrying value of $15,000. 

4. The fair market value of the shares of XYZ Inc. held by 
Foreignco is $40,000 while the fair market value of all the 
issued and outstanding shares of XYZ Inc. is $100,000 at 
that time. 


S. 94.1(2) Income Tax Act, Part I, Division B 


Results 


1. The guaranteed investment certificate, cas) 
shares of XYZ Inc. and ABC Ine. are all 
perty by virtue of the ou stme 
subsection 94.1(1). =. 
2. However, since Foreignco owns asi 
XYZ Inc., the special look-throug € 
94.1(2)(j) applies. Under this look tous 

_ ing value of Foreignco’ s shares in XYZ In 

_ nil. Instead, Foreignco is deer 
property that XYZ Inc. owns. — 


3. The carrying value of the x? 
owned by Foreignco i. is 
since Foreignco’s perce 


4. Consequently, the ca 
__ perty a Fi Dee are: 


7 haath —_ an 


shares of XYZ Ine 
shares of ABC Tne. : 


investment property 4 ( 
of investment property, 
: ment ay and 


ex income or t 10se prot 
Factors Considered i in T. ax 
New paragraph 94, 1(2)() ‘ 
determining whether there is a tax oidanc 
payer acquiring an interest in a non 2S 
tors are similar to the ones in existing 
ever, the form and the terms and CC 
taxpayer's interest in a non-resident ent 


inditect: interest, 


* the nature, organization aoe operation of? he [ _ 
the taxpayer or a specified party in ca ele of the taxpayer 
has a direct or indirect interest, 


* the form of and the terms and the conditions governing the 


direct or indirect interests described above, recpeptively. 
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ee Aer eSTS a eS eacal ee 


isa fanicinating interest. Under that paneente if 
taxpayer has a participating interest in a particular 
vestment entity and the taxpayer has at the at 
interest (referred to i paragraph anc 
the “indirect participating interest”) in another 
tity solely because the particular foreign investment 
a that BNE a he eee interest in that oth 
g intere 


faa cosliont entity i in which the FIE hol 
which the taxpayer does not directly hold an interest 
94.1(2)(s) would n i 

taxpayer hol 


would be reins toc 
est in the omnes non-res 


Related Provisions: 8726. 95) 
poration; 94 Cy eayiae value 


apply to 94. 
ply to 94.4: - 95(1)“contr olled fe 
94. 12)() ee for | 


of aship: 98(7 
ing interest ases to exist. 


Oak itis a eke noes tity: and 


an exeiipt interest of 1 he e taxpayer. ae 


mon conditions for the application of the FIE rules in secti 


94.1(3) (prescribed rate of return regime) and 94.2(4) (mark-to- 
market regime). For the prescribed rate of return or mark-to-- 


market regimes to apply to a taxpayer for a particular taxation 


year of the taxpayer in respect of a participating interest held in. 


the particular year by the taxpayer in a non-resident entity 


(other than a tracking interest or a foreign insurance product — _ 
for more information see the commentary on subsection: 
94.2(3)), all of the following conditions set out in subsection : 


94.1(3) must be satisfied: 


¢ the taxpayer is not an “exempt aogier Hor the taxpayer's 
particular taxation year; 


* the taxpayer held the participating interest at the end of a 
taxation year of the non-resident entity that ends in the tax- 
payer’s particular taxation year; and 


* at the end of that taxation year of the non-resident entity, 
the interest was a participating interest in a FIE and was not 
an exempt interest. 


Related Provisions: 87(2)(j.95) — Amalgamation — continuing cor- 
poration; 94.1(4)—JIncome inclusion when 94.1(3) applies; 


(d) at the end of that taxation year of the { on-resi- 


Technical Notes: New subsection 94. 1(3) sets out tthe com 


S. 94.1(5) 


he ase Application oF mark-to-market method; ae 3)-— 
FAP i Ly 


: b Caad: ee a taxation year on the tax- 
in respect of a participating interest and 

ections 5 04. 23) and 94.3(3) do not apply to the tax- 
payer for oe taxation vet in Ue of nd ere 


1 yed ct 
and there. shall bb included Ge: income Rom property 
from j a property Wes 1s the sone fori Lee in com- 


d Cost, to ihe oe of the partici- 
at the end of the month, and 


when the rate of interest pre- 
mounts ple: He this Act to 


»mputin cee cinayet? s income for 
1 of all amounts each of which, is in 
lat taxation year, at the end of which 

pnapaling interest, the oe 


aaa oO the aes rel that includes that month i is 
divided by 12. 


For this. purpose, the rate of interest will be that determined 
under paragraph. 4301(b) of the Regulations. That rate, in very 
general terms, is the 3-month average Treasury bill rate + 2 
percentage points. 


For more information on the datinition “designated cost” 
subsection 94.1(1), see the commentary on that definition. For 
more information on subsection 94. sens see the cela 
on that subsection. 


Related Provisions: §3(1)(m) (iii) — Addition to adjusted cost base 
of participating interest; 87(2)G.95) — Amalgamation — continuing 
corporation; 94.1(2)(d) — Interpretation; 94.1(5) — Loss on disposition 
of interest — reconciliation; 94.3(3)(c) — Taxation of interest in FIE 
where 94.1(4) does not apply; 95(2)(g.3) — Application to FAPI rules; 
96(1)(d)-— Where _ partnership owns participating _ interest; 
149(10)(c) — Where corporation becomes or ceases to be exempt: 
248(1)“inventory” — Property under 94.1(4) excluded from definition 
of inventory. 


(5) Loss on disposition of interest — reconcilia- 
tion — Notwithstanding any other provision of this 
Act, if a taxpayer disposes, at a particular time in a par- 
ticular taxation year, of a participating interest of the 
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taxpayer and subsection (4) applied for t 
computing the taxpayer’s income, for any 
of the taxpayer that began on or | before tt 
time, in respect of the participating inte 


(a) there may berated | : 
‘payer's income for the partic 
wee oS 


ve — - 94. ae “business” — 


es the cee time, in r 
est, the taxpayer ou de permi 
to the lesser or 


sarapiapl 40(2@N%). be. _ 
Where a deduction is claimed - he taxpayer ae paragraph - 
94.1(5)(a) in computing the taxpayer’s income for the particu- 
lar taxation year, the taxpayer’s capital loss for the taxation 
year from the disposition of the participating interest (deter- 
mined without reference to paragraph 94. 1(S)(b) and subpara-_ 
graph 40(2)(g)(i) is reduced by the amount of that deduction. Ae . 
Definitions [s. 94.1]: “amount”, — “annuity” — 248(1); “arm a 6 the taxpaye hel 
length” — 94.1(2)(f), 251(1); “arm’s length interest” —94.1(1); “bene- . the preceding taxation year, : 
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(ii) at the end of that preceding year, ‘the tax 1 
interest 


payer was resident in Canada or 7 
was taxable Canadian property, 


(iii) subsection (4) did not apply t 
payer for the purpose of computing 
payer’s income in respect of the i 
any preceding taxation year, and 


(iv) subsection (4) applies to the taxpayer for _ 


the EO. of ene. se . ‘si 


ior year: and” 
— (b) ae in aay other « case, and 


was capital property one « half of the rx loss) in | 
the interest accrued to Le time es the i interest fir: 


under subsection 94. a a ‘axpaver’s 's in ome 
oS gain or a ea from iy oe . 


after the beginning of the taxpayer’ $ Ves ee that be- _ 
gan after 2002, the deferral amount will be nil in the typical — 
cases where the rules in section 94.2 apply to the interest for 
the year in which the interests were acquired. 


The deferral amount is calculated, in conjunction with oe 


tions 94.2(5) and subsection 128.1(4), so that gains and losses 
accruing while a taxpayer is not resident in Canada are ignored 


for the purposes of section 94.2, except in the unusual case 


where an interest in a FIE is taxable Canadian property. 


Additional rules affecting the calculation of the deferral 
amount are contained in subsections 94. 2(6) and (14) to 13). 


as described in the commentary below. 


Related Provisions: 87(2)G. 05) Amalgamation — _ Soneapios cor- 


poration; 94.2(6)(b), (c) — Application where member of foreign part- 


nership becomes resident in Canada; 94.2(15)—(18) — Determination of | 


deferral amount on emigration, change of status or superficial disposi 
tion; 95(2)(g.3) — Application to FAPI rules. 


“‘sross-up factor”, for a panieiee deferral amount, 
means 


(a) if the amount determined for A in the definition 
“deferral amount” in respect of the particular defer- 
ral amount is 1/2, 2; and 


(b) in any other case, 1. 


Technical Notes: The definition “gross-up factor” for a par- 
ticular deferral amount is 1, except where the 1/2 factor is rele- 
vant in computing the deferral amount because the property is 
capital property. In the latter case, the “gross-up factor” is 2 
(i.e., the reciprocal of the 1/2 factor). For more information on 
the relevance of this definition, see the commentary on subsec- 
tion 94.2(12). 


S. 94.2(1) mar 


“mark-to-market formula”, for. a taxation ges of a 


payer i in a non- fede entity, means the formula 
_(A4B+C#D)- ee 


"@ if the koayer held hes sticibatins interest 
it tei end of the taxation year, the fair market 


no Bhatt ge in respect of ie par- 
y interest) at that t time of the Pacpiine 


a Gi) the ee so. ects in respect of the 
icipa _ in prescribed form filed 


— - filing-due d e for the taxation year, 
. (b) | e taxpaye 's deferral amount in respect of 
the participating interestif 
__ (i) the taxpayer disposed of the participating 
interest in the taxation year, and 


_ Gi), no election was made under paragraph (a) 
8 respect of the participating interest by the 
__ taxpayer for a preceding taxation year, and 


ie in any other Case, nul, 


E is the total of all amounts each of which is the cost at 
which the taxpayer acquired the participating interest 
in the taxation year (otherwise than because of an ac- 
quisition deemed to arise because of subsection 
128.14) or 149(10)), 

Fis 

(a) if the taxpayer held the participating interest 

at the beginning of the taxation year, the fair mar- 

_ ket value at that time of the participating interest 

(determined before taking into account any 

amount payable at that time from the non-resi- 

dent entity in respect of the participating interest), 
and 


(b) in any other case, nil, and 


(a) if the participating interest was deemed by 
paragraph (11)(b) to be a participating interest in 
an entity for the preceding taxation year of the 
taxpayer, the amount that would be deductible 
under subparagraph (4)(a)(ii) in computing the 
taxpayer's income for that preceding taxation 


S. 94.2(1) mar 


year in respect of the participating interest if that 
subparagraph were read without — to a 


clause (4)(a)(i1)(A), and 
(b) in any other case, nil. 


Technical Notes: The definition ‘ ‘mark-to-market formula” . 
provides a formula that applies, for a taxation year of a a 
payer in respect of a participating interest of the taxpayer, im 
determining, under subsection 94.2(4), a taxpayer’ 's income or — 
loss (or, where subsection 94. 2(20) applies in respect of the © 
participating interest, the capital gain or capital — from the | 


participating interest for a taxation year. 


The amount determined under the formula for a wexpays 2 
ation year in respect ofa paricipanne 1 interest in a non-resid 
entity is computed as follows: ~~—C 


+ [A] ADD the proceeds of disposition in ee year tho 
_ disposition by the taxpayer in the year of the interest (othe: 
than a disposition arising from the application of subsec 
128.1(4) or 149(10), given that the value of B w 
_ into account the fair market value of ne» inter >st at t 
of such deemed ee 


—@ 


eloniined before eukine | int nt the PIE 
respect of any amount oe eae ae 
the interest); oo 


a 


e 


ie and the election refered 0 above ee 
ously made, the: deferral amount in | respec 


under the formala in the 
negative amount; 


- 14910), given that these acquisitions 
count in the value of F); 


~ 


at the A igetige of the and 


2 


for the Seen year because of the operation of 
94.2(4)(a)(ii(A). 


Ignoring the descriptions of D and G. oo eee 
formula i in effect determines the net increase or decrease i in the : c 


es 


resident entity for a taxation year. 


The value of D represents a apa! S ee ‘gain or oe 
when a participating interest first becomes subject to section 
94.2. The amount of this accrued gain or loss (or one half of it, 


in the event so provided in paragraph (b) of the definition 


“deferral amount” in subsection 94.2(1)) is included in comput- — 
ing income under the description of D, but only for the taxation 
year in which the interest is disposed of unless the taxpayer 

elects for earlier recognition of a positive deferral amount. (An — 


earlier recognition of a positive deferral amount may be benefi- 


cial for a taxpayer, particularly where section 94.4 applies.) © 


Where the taxpayer is a trust, a disposition may occur as a con- 
sequence of the application of the 21-year deemed disposition 
rule. See, in this regard, new subsection 104(4.1). 


(E} SUBTRACT the cost of he interest con any sequciton | 
in the ay of the interest AGistesarding Se arising — 


[F] SUBTRACT, where the agsaver held the interest at ne 
beginning of the year, the fair market value of the interest 


Income Tax Act, Part I, Division B 


For more detail, see the commentary on subsections 94.2(3) 
and (4) and the definitions lectus aaa and lone! 
factor” in subsection 94.21). 


Related Provisions: 94. 1.1) — Amount deemed not to have ad 


rin a ee 
er, means es 


ee fefereace: to 
ket aye at the time the participating 


| . deut entity, aa 


- (B) would have beet 1 adoetane to enti 
dealing at arm’s length with one another. . 


Technical Notes: The definition “readily obtainable fair 
market value” is relevant in determining whether a taxpayer — 
may elect to have subsection 94.2(3) (and, as a result, subsec- — 
tion 94.2(4)) apply for a taxation year in respect of a particular 
participating interest (as defined in subsection 94.1(1)) of the — 
taxpayer in a non-resident entity (as defined in a S 
94.1(1)). oe s 
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ee interest that: 


° Participating interests sus are eat 

ticipating interest be listed on a presc 
_ throughout the period, in the taxpaye 
_ includes that ti ring which the 


f the Dee ( 
- limitation that | 


- ular participating intere 
_ on each of the latest 10 


or in putt of the participating aa ests. In addi 


set of conditions requires that the redemption price | pe deter- | 
mined by reference to the fair market value, at the time the par- _ 
ticipating interest is surrendered, of the property of the non-_ 

resident entity, and be a Price that would have been acceptable 


to entities dealing at arm’ S length with one another. 


Related. Provisions: 94. 2(2)(d)- — Taxpayer may elect where interest 
is listed on more than one prescribed stock exchange; 94,2(2)(f) — Ef 


fect of failing to provide information on demand by CCRA; 
94.2(3)(b)(ii) — Value required for mark-to-market method to be used. 


“reconciliation amount’, at a particular time in a taxa- 


tion year of a taxpayer in respect of a participating inter- 


est of the taxpayer, means the amount (including a nega- 


tive amount) determined at the particular time by the 


formula 
 A-B 
where 
A is the amount determined by the formula 
C-D" 
where 


C is the amount that would be the cost at the partic- 
ular time of the participating interest to the tax- 
payer if this Act were read without reference to 
this section (other than paragraph (2)(a)), and 


S. 94.2(1) rec 


Ae ce ae participating interest at a- 
ny in ete ae year the cost at a partic- 


taxation year, a ‘taxation year 0 
referred to as the "Preceding 


“amounts. oe of whieh is an 
ot of the: pees interest, 


income for 


ragraph (12)@) decms he one to 
ired the participating interest at a 
ear, a preceding taxation. : 


GCG tal of al ee each of which i is an 
| amount, ‘in respect of a pecs interest, 


eed, wtbone reference to subsection (20) have 
_ been included, under subsection ) in computing 
: the taxpayer’s income for — 


— 7) if paragraph (12)(a) deems: the taxpayer to 
have acquired the participating interest at a 

____ time in the taxation yet, a prveedine taxation 
year, and 


 (b) in any other case, the taxation year or a 
_ preceding taxation year. 


Technical Notes: The reconciliation amount in respect of a 
participating interest of a taxpayer is relevant in determining 
what adjustments, if any, to the cost of the interest may be re- 
quired under subsection 94.2(12) and what amounts, generally, 
may be included or deductible, under subsection 94.2(21), by 
the taxpayer in computing the taxpayer's income for a taxation 
year in which the interest is disposed of. For more detail, see 
the commentary on subsections 94.2(12) and (21). 


The reconciliation amount at a particular time in a taxation year 
of a taxpayer in respect of a participating interest of the tax- 
payer, means, in very general terms the amount (including a 
negative amount) that is the difference between the taxpayer’s 
economic loss in respect of the interest (while the taxpayer held 
the interest and subsection 94.2(4) applied to it). and the tax- 
payer’s deductions, in computing income, under sections 94.2 
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or 94.4 (net of income inclusions under section 94.2)) in re- apply for a taxation year of a taxpayer in respect of a participat- — 
spect of the interest. ing interest, held by the taxpayer at the end of the year, in a 
non-resident entity. If the non-resident entity is, at the end of a 
taxation year of the non-resident entity that ends in the tax- 
par S year, a a Se and - other conditions: oe 


More specifically, the reconciliation amount at a particular 
time in a taxation year in respect of a participating interest is 
the amount (including a ne amouny) Cetemed y the L 
formula “A - B”. . 


Under the formula, “A” is the positive amount ern more detail, _ 
see section 257) determined by a from the cost of the 


ence to section 94.2, moon paragraph 94. 2(2)(a)), the proceeds 

of disposition from the last disposition i in the taxation year by _ 
the taxpayer of the participating interest (or, if paragra , 
94.2(12)(a) deemed the taxpayer to have acquired the pa 
pating interest in the taxation year, the cost to the - oo 
the participating interest). . / / 


Variable “B” is the positive amount determined ‘by 


* ADDING all amounts, in respect of the particip 
est, that are, in computing the taxpayer’s income for 
ified oe deducted under Cees a4 


For a purpose, a Goctined year soc ipl | 
94. 2(12)(a) deems the ees to _ deg the 


le 0 conclude that th 
the may be substi ute 


tity at a ee time, means the ‘panier non 

dent entity if : _ 
(a) the tracked propettics: described in earbegh 7 
(9)(d) in respect of the participating interest are a 
that time owned ayy the a non-resident fey, 
and / : 


(i) the total fae rniarket value at “that time of hoe 
tracked properties is less than 90% of the total — 
fair market value at that time of all property — 


owned at that time by the Se cae | fined in subsection 94. ia). does 1 not spy for the p 
entity, and : _ the Ls ee SS . 


(ii) the total fair market valve at that time of hos . 


tracked properties that are at that tiie invE set : For more inlosmution. on See 94, 2G) 4 ae 

property exceeds 50% of the total fair market tions “exempt property” and “investment property in st 

value at that time of those tracked properties; or : tion 94. A( 1D, see the commentary on those provisions. 3 
(b) any tracked property described in paragraph 


(9)(d) in respect of the participating interest is not at _ os 
that time owned by the particular non-resident entity, seed ore ota ee the 


the particular non-resident entity (or an entity with eee stock exchange. 
which the particular non-resident entity does not deal Technical Notes: The definition “trading day” is relevant in 
at arm’s length) owns property that is at that time applying paragraph (a) of the definition “readily obtainable fair 
investment property, and if is reasonable to Gonclode” market value” in subsection 94.2(1). A trading day of a partici- 
that thal VSR property (Se prope ty that ‘may pating interest on a prescribed stock exchange, means a day on — 
be’ dubstituled for that investment eroscry) anit Be which the participating interest trades on that stock exchange. 
used, or give rise to property used, to satisfy, directly (2) Rules of application — In this section, 


“trading day”, of a participating interest on a 


or indirectly, the right referred to in paragraph (9)(d) (a) identical participating interests held by a taxpayer 
in respect of the particular participating interest. are deemed to be disposed of in the order in which 
Technical Notes: The definition “tracking entity” is relevant they were acquired by the taxpayer, determined 
in determining whether subsections 94.1(4) and 94.2(4) will without reference to any other provision of this Act; 
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(b) subsection 94.1(2) applies; 


(c) in applying paragraph (a) of the definition ‘ a 
ily obtainable fair market value” in respect of a par- — 
ticular participating i interest, in a non-resident entity, 
held by a taxpayer in a taxation year, where partici- 
pating interests, in the non-resident entity, that are 
identical to the particular participating interest are 
listed on more than one prescribed stock exchange, — 
the references in that paragraph to a eee ee 


exchange shall be read as a reference to 


(i) if the taxpayer so elects, by notiging the Min- 
ister in writing in the taxpayer’s return of i income - 


for that taxation ae or a ear 


ete identical G the cea er : 
pane interest are no pcos listed on esl oe 


: participating interest ee in eee: a any oe 
participating interests, in the non-resident entity, 
_ that are identical to the participating interest), and 


(ii) subsection (3) did not apply for a. taxation 


year of the taxpayer that was after the preceding 
taxation year and before the particular taxation 


year in respect of the participating interest (or in - 
respect of any of the other participating interests); 


(e) paragraph (3)(b) does not apply to a taxpayer for 
a particular taxation year in respect of a participating 
interest, in a non-resident entity, held in the particu- 


lar taxation year by the taxpayer if the Minister 


sends a written demand to the taxpayer requesting 


additional information for the purpose of enabling 


the Minister to determine whether the participating 


interest has a readily obtainable fair market value 
and information satisfactory to the Minister to make 
the determination is not received by the Minister 
within 60 days (or within any longer period that is 
acceptable to the Minister) after the Minister sends 
the demand; 

(f) in applying subparagraph (4)(a)(i) to a taxpayer, 
that is a trust, for a particular taxation year of the 
taxpayer and in respect of a participating interest of 
the taxpayer in a non-resident entity, the reference in 
that paragraph to the expression “as income from 
property from a property that is the participating in- 
terest” is to be read as a reference to the expression 
“as income from property that is a source outside 
Canada that is the participating interest’, if the por- 
tion of the net accounting income of the non-resident 
entity, from sources outside Canada, for its last taxa- 
tion year that ends in the particular taxation year ex- 
ceeds 90% of the total net accounting income of the 
non-resident entity for that last taxation year; and 
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(g) in applying subparagraph (4)(b)(i) to a taxpayer, 
_ that is a trust, for a particular taxation year of the 
__ taxpayer and in respect of a participating interest of 
the taxpayer in a non-resident entity, the reference in 
that paragraph to the expression “a capital gain for 
7 ule year” is to be read as a reference to the expres- 
_ sion “a capital gain for the year from a source 
_ outside Canada and”, if the portion of the net ac- 
counting income of the non-resident entity, from 
sources outside Canada, for its last taxation year that 
ends in the particular taxation year exceeds 90% of 
the total net accounting income of the non-resident 
entity for that last taxation year. 


Technical Notes: New subsection 94. se provides rules of 


identical Properties” 


Paragraph 94. 22a) provides” that identical properties that 
were held and are disposed | of by a taxpayer will be treated as 
having been disposed « of in the order in which they were ac- 
quired by the taxpayer. For this purpose, paragraph 94.2(2)(a) 
— it clear oe ne various acquisitions that are deemed to 


account. This n measure is “relevant primarily for the purpose of 
determining the amount to be added or deducted from a tax- 
payer’s income for a taxation year under subsection 94, 2(4), 
especially with reference to the “deferral amount” referred to in 
the description of D in the * ‘mark-to-market formula” for the 
year e those CxPTeSsIOnS « are e defined i in ‘subsection 94.2(1)). 


Paragraph 94, 2(2)(b) pada that i piles in subsection 
94, 1@Q) also apply for the Purposes of section 94.2. 
Readily Obtainable Fair Market Value 

ragraph 94.2(2)(c) applies for the purpose of paragraph (a) of 
the definition “readily obtainable fair market value” in subsec- 
tion 94.2(1), referred to in the commentary above, in respect of 
a particular participating interest in a non-resident entity held 
by a taxpayer in a taxation year. Where participating interests 
in the non-resident entity that are identical to the particular par- 
ticipating interest are listed on more than one prescribed stock 
exchange, the references in that definition to a prescribed stock 
exchange shall be read as a reference to the prescribed stock 
exchange in respect of which the taxpayer files an election with 
the Minister of National Revenue. 
If the taxpayer does not so elect or participating interests that 
are identical to the particular participating interest are no 
longer listed on the stock exchange identified in the taxpayer’s 
election referred, the references in that definition to a pre- 
scribed stock exchange shall be read as a reference to the pre- 
scribed stock exchange chosen by the Minister of National 
Revenue. 


Restrictions on Applicaion of Mark-to-Market Rules 


Paragraph 94.2(2)(d) provides that the mark-to-market regime 
in subsection 94.2(4) will not apply to a taxpayer in respect of 
certain participating interests of the taxpayer. The rule applies 
if the taxpayer has been subject to subsection 94.2(4) in respect 
of a participating interest because of an election in respect of 
the interest where the interest has a readily obtainable fair mar- 
ket value and subsection 94.2(3) ceases to apply. For example, 
paragraph 94,.2(2)(d) would apply where the interest (other 
than a foreign insurance policy) ceases to have a readily obtain- 
able fair market value or the Minister fails to receive, in re- 
sponse to a demand under paragraph 94.2(2)(e), information 
satisfactory to make a determination of whether the interest has 
a readily obtainable fair market value. 


Where paragraph 94.2(2)(d) applies the taxpayer will become 
subject to 94.1(4) in respect of the participating interest if 
94.1(3) continues to apply to the taxpayer in respect of the par- 
ticipating interest. 


Note that if, subsection 94.2(4) applies to a taxpayer for a taxa- 
tion year in respect of a participating interest in a tracking en- 
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tity and in the immediately following year the interest ceases to 
be an interest in a tracking entity and becomes subject to sub- 
section 94.1(3), then the taxpayer may elect to have subsection 
94.2(4) apply for that immediately following year. In this re- 
gard, see the commentary on clause 94.2(3)(b)Gi)(B). 


Paragraph 94.2(2)(e) provides that paragraph 94.2(3)(b) does 
not apply to a taxpayer for a particular taxation year in respect 
of a participating interest held in the particular taxation year by 
the taxpayer in a non-resident entity if the Minister sends a 
written demand to the taxpayer requesting additional informa- 
tion for the purpose of enabling the Minister to determine 
whether the participating interest has a readily obtainable fair 
market value and information satisfactory to the Minister to 
make the determination is not received by the Minister within 
60 days (or within such longer period as is acceptable to the 
Minister) after the Minister sends the demand. 


Characterization of Income from FIE Interest 
Paragraphs 94.2(2)() and (g) provide special rules ie pe: 


mining whether a taxpayer’s income for a taxation year from . 


the application of subsection 94.2(4) will be treated as income 
from a source outside Canada. Paragraph 94.2(2)(f) provides 
that in applying subparagraph 94.2(4)(a)(i) to a taxpayer (that 
is a trust) for a particular taxation year of the taxpayer and in 
respect of a participating interest of the taxpayer in a non-resi- 
dent entity, the reference in that paragraph to “as income from 
property that is the participating interest” shall be read as a ref- 
erence to “as income from property that is a source outside 
Canada that is the participating interest”. However, this special 
rule applies only if the portion of the net accounting income of 
the non-resident entity, from sources outside Canada, for its 
last taxation year that ends in the particular taxation exceeds 
90% of the total net accounting income of the non-resident en- 
tity for that last taxation year. 


Paragraph 94.2(2)(g) provides that in applying subparagraph 
94 .2(4)(b)(i) to a taxpayer (that is a trust) for a particular taxa- 
tion year of the taxpayer and in respect of a participating inter- 
est of the taxpayer in a non-resident entity, the reference in that 
paragraph to “a capital gain for the year” shall be read as a 
reference to “a capital gain for the year from a source outside 
Canada and”. However, this special rule applies only if the por- 
tion of the net accounting income of the non-resident entity, 
from sources outside Canada, for its last taxation year that ends 
in the particular taxation year exceeds 90% of the total net ac- 
counting income of the non-resident entity for that last taxation 
year. 


The application of paragraphs 94.2(2)(f) and (g) (and a related 
rule in paragraph 94.1(2)(d)) in respect of a participating inter- 
est of a taxpayer will not be relevant in determining a tax- 
payer's eligibility for a foreign tax credit under section 126. In 
this regard, see the commentary below on subsections 94.3(2) 
and 126(1.2). Rather, paragraph 94.2(2)(g) and (h) provide re- 
lief to trusts resident in Canada that hold participating interests 
in a FIE and that make payable to their non-resident benefi- 
ciaries all or part of the trusts’ incomes arising under subsec- 
tion 94.2(4). Where paragraph 94.2(2)(f) or (g) applies and the 
terms of the trust permit amounts of deemed income of the 
trust to be made payable to beneficiaries, the amounts of such 
trust income arising under subsection 94.2(4) that become pay- 
able to non-resident beneficiaries of the trust may qualify for 
reduced withholding if the non-resident beneficiary is resident 
in a country with which Canada has entered a tax treaty and the 
tax treaty contains a provision permitting such a reduction in 
withholding. 

Where paragraphs 94.2(2)(f) and (g) do not apply, income and 


capital gains arising under subsection 94.2(4) are from a source 
inside Canada. 


Related Provisions: 94.4(1)(c) — Rule in 94.2(2)(a) applies to 94.4; 
96(1)(d)(iii) — Application to partnership; 96(3) — Election under sub- 
para. (c)(i) by members of partnership; 104(4.1) — Mark-to-market pro- 
perty can be capital property for trust’s 21-year deemed disposition. 


(3) Application of mark-to-market method — 
Subject to paragraphs (2)(d) and (e) and (5)(b), this sub- 
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section applies to a taxpayer for a particular taxation 
year of the taxpayer in respect of a participating interest 
held in the particular taxation year by the taxpayer (and 
in respect of any other participating interests that are 
identical to the participating interest and that are held by 
the taxpayer in the particular taxation year) 


(a) if paragraph (11)(a) applies to the taxpayer for 
the particular taxation year in respect of the pariicr- 
pating interest; or 


(b) if 

(i) subsection (9) or 94.1(3) applies to abe tax- 
payer for the particular taxation year in respect of 
the participating interest, 

(ii) the participating interest has, at all times in 
the particular taxation year at which the taxpayer 
held the participating interest, a ae obtaina- 
ble fair market value, 


(iii) the taxpayer has elected that this oituection 
apply in respect of the participating interest by 
notifying the Minister in writing in the taxpayer’s 
return of income for 


(A) the first taxation year of the taxpayer in 
which subsection (9) or 94.1(3), as the case 

- may be, applies to the taxpayer in respect of 
the participating interest (or any of the ek 
participating interests), or 


(B) the first taxation year of the taxpayer for 
which 94.1(3) applies to the taxpayer in re- 
spect of the participating interest (or any of 
the other participating interests) and that im- 
mediately follows a taxation year of the tax- 
payer for which subsection (9) applied to the 
taxpayer in respect of the participating interest 
(or any of the other participating interests), 
and 


(iv) subsection 94.3(3) has never applied to the 
taxpayer for a taxation year in respect of the par- 
ticipating interest (or any of the other participat- 
ing interests). 


Technical Notes: Subsection 94.2(3) sets out those circum- 
stances where, subject to paragraphs 94.2(2)(d) and (e) and 
94.2(5)(b), subsection 94.2(4) applies to a taxpayer in respect 
of a participating interest in a non-resident entity. For the 
mark-to-market regime in subsection 94.2(4) to apply for a tax- 
ation year, subsection 94.2(3) must apply for the year. © 


Except as described above, subsection 94.2(3) will apply to a 
taxpayer for a particular taxation year in respect of a participat- 
ing interest, in a non-resident entity, held by the taxpayer in the 
year (and in respect of any other participating interests in the 
non-resident entity that are identical to the participating interest 
and that are held by the taxpayer in the year) if either: 


¢ Paragraph 94.2(11)(a) (foreign insurance policies) applies 
to the taxpayer for the year in respect of the interest; or 


* Subsection 94.1(3) or 94.2(9) (interests in tracking entities) 
applies to the taxpayer in respect of the interest, the interest 
has at all times in the year at which the taxpayer held it a 
readily obtainable fair market value (as defined in subsec- 
tion 94.2(1)) and the taxpayer elects, generally in the taxa- 
tion year of the taxpayer in which tne taxpayer is first sub- 
ject to subsection 94.1(3) or 94.2(9) in respect of the 
participating interest or an identical interest, to have sub- 
section 94.3(3) apply. 


| Note that under clause 94. 2(3)(b)(iii)(B) a taxpayer may elect, 


to have subsection 94.3(3) apply, in a year other than the first 
taxation year in which subsection 94.1(3) or 94.2(9) applies to 
the taxpayer in respect of the participating interest or an identi- 


' cal interest if the election is made in the taxpayer’s return of 
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income for a taxation year in which subsection 94.1(3) applies 


and that taxation year immediately follows a taxation year for 


which the interest is subject to subsection 94.2(9) (i.e., an inter- 
est of the taxpayer in a tracking entity). 

Related Provisions: 39(1)(a)(ii.3) — Property excluded from capital 
gain calculation; 70(3. 1)(f) — Property excluded from “rights or things” 

calculation on death; 70(5.2)(e) — Deemed disposition on death: 
85(1.1)(g)(ii.1) — Property excluded from s. 85 rollover eligibility; 


87(2)G.95) — Amalgamation — continuing corporation; 94.1(4) — No 


income inclusion under 94.1 if 94.2(3) applies; 94.2(4) — Application 
of mark-to-market rule; 94.2(9) — Tracked interests; 94.2(11)(a), (c) — 
Treatment of foreign insurance policies; 94.2(2)(d), (e) — Circum- 


stances in which 94.2(3)(b) does not apply; 94.2(5)-(8) — Exclusion of © 


periods taxpayer is non-resident; 94.3(3) — Taxation of interest in FIE 
where 94.2(3) does not apply; 95(2)(g.3) — Application to FAPI rules; 
96(1)(d) — Where partnership owns participating interest; 96(3) — 
Election under 94.2(3)(b)Gii) by member of a partnership: 104(4.1) — 


Mark-to-market property can be capital property for trust’s 21-year 


deemed disposition; -149(10)(c) — Where > corporation becomes or 
ceases to be exempt; 248(1)“inventory” — Property under 94. as ex- 
cluded from definition of inventory. 


(4) income inclusion — mark-to-market re- 
gime — If subsection (3) applies to a taxpayer for a 
taxation year of the taxpayer in respect of a participating 
interest in a non-resident entity, this subsection applies 
and in computing the taxpayer’s income for the taxation 
year in respect of the participating interest | 
(a) where subsection (20) does not apply for the tax- 
ation year in respect of the participating interest, 


(1) there shall be added, as income from property 
from a property that is the participating interest, 
the positive amount, if any, determined by the 
mark-to-market formula for the taxation year in 
respect of the participating interest, and 
(ii) there may be deducted, as a loss from 
PLOpeny, 
(A) if the participating interest was deemed by 
paragraph (11)(b) to be a participating interest 
- in an entity for the year, nil, and 


(B) in any other case, the absolute value of the 
negative amount, if any, determined by the 
mark-to-market formula for the taxation year 
in respect of the participating interest; and 


(b) where subsection (20) applies for the taxation 
year in respect of the participating interest, 


(i) the taxpayer is deemed to have a capital gain 
for the year from the disposition of capital pro- 
perty, that is the participating interest, in the taxa- 
tion year equal to the amount, if any, by which 
the total of 


(A) the positive amount, if any, determined by 
the mark-to-market formula for the taxation 
year in respect of the participating interest, 
and 


(B) the positive amount, if any, that is the 
value of D in the mark-to-market formula for 
the taxation year in respect of the participating 
interest (where the gross-up factor for the 
deferral amount in respect of the participating 
interest is 2) 


exceeds 


(C) the absolute value of the negative amount, 
if any, that is the value of D in the mark-to- 
market formula for the taxation year in respect 
of the participating interest (where the gross- 
up factor for the deferral amount in respect of 
the participating interest is 2), and 
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(ii) the taxpayer is deemed to have a capital loss 
for the taxation year from the disposition of capi- 
tal property, that is the participating interest, in 
the taxation year equal to 


(A) if the participating interest was deemed by 
paragraph (11)(b) to be a participating interest 
in an entity for the year, nil, and 


(B) in any other case, the amount, if any, by 
which the total of 


() the absolute value of the negative 
amount, if any, determined by the mark-to- 
market formula for the taxation year in re- 
spect of the participating interest, and 


_ (ID the absolute value of the negative 
amount, if any, that is the value of D in the 
mark-to-market formula for the taxation 
year in respect of the participating interest 
(where the gross-up factor for the deferral 
amount in respect of the participating in- 
terest is 2) 
exceeds 
(III) the positive amount, if any, that is the 
value of D in the mark-to-market formula 
_ for the taxation year in respect of the par- 
- ticipating interest (where the gross-up fac- 
tor for the deferral amount in respect of the 
participating interest is 2). 
Technical Notes: Where subsection 94.2(3) applies (and 
subsection 94.2(20) does not apply) to a taxpayer’s participat- 
ing interest in a non-resident entity, subparagraph 94.2(4)(a)(i) 
requires the taxpayer to include in computing income as in- 
come from property (in this regard, see the commentary on par- 
agraph 94.2(2)(f)) from a property that is the participating in- 
terest the positive amount resulting from the operation of the 
mark-to-market formula for the taxation year in respect of the 
participating interest. Under subparagraph 94.2(4)(a)(ii), the 
absolute value of any negative amount resulting from the oper- 
ation of the same formula may be deducted in computing the 
taxpayer's income as a loss from property from a property that 
is the participating interest. (Note, however, that losses in re- 
spect of foreign insurance polices are denied because of clause 
94.2(4)(a)Gii(A). Instead, as described in the commentary to 
the definition “mark-to-market formula” in subsection 94.2(1), 
the denied losses are carried forward to offset later income 
inclusions.) 


Where both subsections 94.2(3) and 94.2(20) apply to a tax- 
payer’s participating interest in a non-resident entity, subpara- 
graph 94.2(4)(b)(G) deems the taxpayer to have a capital gain 
for the year from the disposition of capital property (in this re- 
gard, see the commentary on paragraph 94.2(2)(g)), that is the 
participating interest, in the taxation year equal to the positive 
amount determined under the mark-to-market formula for the 
taxation year in respect of the participating interest plus or mi- 
nus the positive or negative deferral amount included in “D” in 
that same formula in respect of the participating interest for the 
year. Subparagraph 94.2(4)(b)(ii) deems the taxpayer to have 
capital losses in the year equal to the negative amount deter- 
mined under the market formula for the taxation year in respect 
of the participating interest plus or minus the negative or posi- 
tive deferral amount included in “D” in that same formula in 
respect of the participating interest for the year. 


The example below illustrates the operation of subsection 
94.2(4) and the mark-to-market formula for a taxation year in 
respect of a participating interest. 


Example 


1. Leonard acquires a 1% interest in ABC Inc. in 1999 for 
$500. On December 31, 2000, it is capital property to Leo- 
nard. ABC Ine. is not a FIE in respect of the taxpayer at 
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any time before 2004. Subsection 94.2(20) does not apply 
at any time in respect of the interest. 


2. ABC Inc. becomes a FIE during 2004 and Leonard elects 
under subparagraph 94.2(3)(b)(iii) to have the rules in sec- 
tion 94.2 apply. Leonard’s interest in ABC Inc. does not 
qualify as an “exempt interest”. 
3. The fair market values of Leonard’s participating inter- 
est at the beginning and at the end of 2004 are $800 and 
$1,000 respectively. 
4. Leonard disposes of his shares just before the end of 
2005 for $1,200. ABC Inc. does not make any distributions 
to Leonard during his period of ownership. 

Results 


1. No amount is included in Leonard’s income for 2003 
under any of sections 94.1 to 94.3. For 2004, Leonard is 
required to include $200 in income under subparagraph 
94.2(4)(a)(i). 


2. The $200 inclusion is determined under the mark-to- — 


market formula and subparagraph 94.2(4)(a)(i) as follows: 
* “A” is nil, since no participating interest in ABC Inc. is 
disposed of in 2004, 


* “B” is $1,000, the fair market value ae the dled 
interest at the end of 2004, 


“C” is nil since no payments are received in 2004, 


“D” is nil since no participating interest is disposed of 
in 2004 and no election was otherwise made, 


“E” is nil since no participating interest in ABC Inc. is 
acquired in 2004, and 


interest at the beginning of 2004. 


3. Although Leonard’s participating interest has appreci- 
ated by $500 since the time of its acquisition, only $200 is 


required to be included in income under section 94.2 for | 


2004. 
4. For 2005, the amount included in income de the 


mark-tomarket formula and subparagraph 94.2( 4)(a)(i) is. 


$350, computed as follows: 


¢ “A” is $1,200, the proceeds of mee of the partic. 
ipating interest, 


* “B” is nil since Leonard does not own any participat- 
ing interest in ABC Inc. at the end of 2005, 


* “C” is nil since no payments or distributions 1 were re- 
ceived in 2005, 


* “D” is $150, the deferral amount in respect of the in- 
terest — the “deferral amount” is one half (the one-half 
factor applies because Leonard’s interest in ABC Inc. is 


capital property held by Leonard on June 22nd 2000) — 


of the amount by which $800 (the fair market value of 
the interest at the beginning of 2004 which is the first 
year in respect of which section 94.2 applies to the in- 
terest) exceeds $500 (the cost amount of the interest), 


* “E” is nil since no participating interest in ABC Inc. is 
acquired in 2005, and 


* “F” is $1,000, the fair market value of the participating 
interest at the beginning of 2005. 


Related Provisions: 52(1)(d)(i) — Exclusion from rule adding in- 
come inclusion to cost; 87(2)(j.95) — Amalgamation — continuing cor- 
poration; 94.2(2)(f), (g) — Application of paras. (4)(a) and (b) to trust ; 
94.2(2)(g) — Application of para. (4)(a) to trust; 94.2(5)-(8) — Exclu- 
sion for period taxpayer is non-resident; 94.2(10), (11) — Treatment of 
foreign insurance policies; 94.2(12)— Change of status of entity; 
94.2(13) — Cost of participating interest; 94.2(16) — Fresh start after 
emigration; 94.2(19)— Determination of capital dividend account 
where 94.2(4) applies; 94.2(20) — No application of 94,2(4) where 
change attributable to capital gains or losses; 94.4(2) — Prevention of 
double taxation; 95(2)(g.3) — Application to FAPI rules. 


“F” is $800, the fair market value of the participating 
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(5) Non-resident periods excluded — If a taxpayer 

is non-resident at any time in a taxation year of the 

taxpayer 
(a) in applying subsection (4) and the definition 
“mark-to-market formula” (other than the descrip- 
tion of D in that definition) in respect of a participat- 
ing interest of the taxpayer, the taxation year is 
deemed to be the period, if any, that begins at the 
first time in the taxation year at which the taxpayer is 
resident in Canada and ends at the last time in the 
taxation year at which the taxpayer is resident in 
Canada; 
(b) except for the purposes of subsection (4) and par- 
agraph (c), subsection (3) does not apply to the tax- 
payer at that time; and 


(c) where the taxpayer is an individual (other than a 
trust) who was non-resident throughout a particular 
period that is within a taxation year (determined 
under paragraph (a)) of the taxpayer, at any time in 
the particular period the individual holds a partici- 
pating interest in a non-resident entity, and subsec- 
tion (3) applies to the individual throughout the par- 
ticular period in respect of the participating interest, 


(i) for the purpose of section 114, the income or 
_ loss of the individual in respect of the participat- 

ing interest for the particular period shall be de- 

termined without reference to this section, and 


(ii) in computing the amount determined under 
paragraph 114(a) in respect of the individual for 
the taxation year 
(A) there shall be deducted any amount that 
would be included under subparagraph 
_(4)(a)() in computing the individual’s income 
in respect of the participating interest for the 
_ particular period if 
(1) the value of D in the mark-to-market 
formula for the taxation year in respect of 
the participating interest were nil, and 


(1) the particular a were a taxation 
_ year, and 


(By there shall be added any amount that 
would be deductible under subparagraph 
(4)(a)(ii) in computing the individual’s in- 
come in respect of the participating interest 
for the particular period if 
(1) the value of D in the mark-to-market 
formula for the taxation year in respect of 
the participating interest were nil, and 


(ID the particular period were a taxation 
year. 


Technical Notes: New subsection 94. 2(5) provides special 
rules dealing with the application of section 94.2 for a taxation 
year to persons who are not resident in Canada throughout the 
year. 


Under paragraph 94.2(5)(a), the amounts determined under 
section 94.2 are generally determined as if the taxation year of 
the taxpayer excludes the period in the year during which the 
taxpayer is not resident in Canada. This rule, in conjunction 
with section 128.1, generally ensures that the increases and de- 
creases in fair market values that are relevant in determining 
income inclusions and deductions under section 94.2 are the 
increases and decreases occurring while the taxpayer is resident 
in Canada. However, this rule does not affect the calculation of 
the taxpayer’s deferral amount: paragraph (b) of the definition 
“deferral amount” in subsection 94.2(1) (in conjunction with 
subsection 128.1(1)) already ensures that gains or losses accru- 
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ing prior to becoming resident in Canada are not taken into ac- 
count for the purposes of computing a taxpayer's deferral 
amount in respect of a participating interest in a FIE, except in 
the unusual case where the FIE interest is taxable Canadian 
property. 

Paragraph 94.2(5)(a) also ensures that subsection 94.2(4) does 
not apply to a taxpayer for a taxation year throughout which 
the taxpayer is not resident in Canada. 


Under paragraph 94.2(5)(b), subsection 94.2(3) generally does 
not apply to a taxpayer at a particular time if the taxpayer is not 
resident in Canada at the particular time. This has relevance for 
the purposes of a number of new provisions, including subpara- 
graph 39(1)(a)(ii.3). This subparagraph has the effect of ex- 
cluding, from a taxpayer’s capital property, a property in re- 
spect of which subsection 94.2(3) applies and is intended to 


ensure that there is no double taxation with respect to the same _ 


economic gain. Paragraph 94.2(5)(b) thus ensures that a non- 
resident taxpayer cannot claim that a taxable Canadian property 
consisting of a FIE interest is not capital property on the basis 
of subparagraph 39(1)(a)(ii.3). (Note: non-resident taxpayers 
are generally subject to tax on taxable capital gains from their 
dispositions of taxable Canadian properties.) 


Paragraph 94.2(5)(c) applies in the unusual case where an indi- 
vidual changes his or her Canadian residence status more than 
once in the same calendar year. For example, an individual 
might leave Canada near the beginning of a calendar year but 
return later in the same year. In the event that such an indivi- 
dual is considered not to reside in Canada during a period in 
the calendar year, the individual’s period of nonresidence 
would be included within the individual’s taxation year and the 
rule in paragraph 94.2(5)(a) would have no effect. In order to 
not tax gains accrued while an individual was non-resident and 
to not provide relief for losses accrued during the same period, 
paragraph 94.2(5)(c) provides that: 
¢ for the purposes of section 114, the individual’s income or 
loss from the individual’s period of non-residence is deter- 
mined without reference to section 94.2, and 


in computing the individual’s taxable income under section 
114, 


— there is to be deducted the increase in the fair market 
value of an interest in a FIE to which subsection 94.2(4) 
applies during the non-resident period (this fair market 
value appreciation would be reflected in the amount de- 
termined under the mark-to-market formula (as defined 
in subsection 94.1(1)) in respect of the interest in com- 
puting the taxpayer’s income), and 


— there is to be added the decline in the fair market value 
of an interest in a FIE to which subsection 94.2(4) ap- 
plies that accrued during the non-resident period (this 
fair market value decline would be reflected in the 
amount determined under the mark-to-market formula 
in respect of the interest in computing the taxpayer’s 
income). 


The example below illustrates the operation of paragraph 
94.2(5)(c). 


Example 


Bernard emigrates from Canada on February I, 2003 in 
order to start permanent employment elsewhere. Due to un- 
expected changes in circumstances, he returns to Canada 
on December 1, 2003. Bernard owns an interest in a FIE to 
which section 94.2 applies. The fair market value of the in- 
terest in 2003 increases from $100 (January I, 2003), to 
$105 (February 1, 2003), to $108 (December 1, 2003) and 
to $107 (December 31, 2003). It is assumed that Bernard 
establishes that he did not reside in Canada from February 
1, 2003 to December 1, 2003. 


Results 


1. Under section 94.2(4), the amount included in computing 
Bernard’s income for 2003 is equal to $7 (B = 107, F = 
100). 
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2. Paragraph 94.2(5)(c) permits a deduction for the pur- 
poses of paragraph 114(a) equal to $3 (i.e., $108 - $105) 
equal to the appreciation in the fair market value of the 
interest while Bernard was not resident in Canada. As a 
consequence, Bernard’s taxable income in respect of the 
-FIE interest for 2003 is $4 (i.e., $7 minus $3). 


Related Provisions: 95(2)(g.3) — Application to FAPI rules. 


(6) Foreign partnership — member becoming 
resident — If, at a particular time in a fiscal period of 
a partnership, a person resident in Canada becomes a 
member of the partnership, or a person who is a member 
of the partnership becomes resident in Canada, and im- 
mediately before the particular time no member of the 
partnership is resident in Canada, 


(a) all amounts determined under this section shall 
be determined as if that fiscal period began at the 
first time in that fiscal period (determined without 
reference to this paragraph) at which a member of 
the partnership was resident in Canada; 


(b) for the purpose of the definition “deferral 
amount’, as it applies in respect of dispositions that 
occur after the particular time and before the first 
subsequent time to which this subsection applies in 
respect of the partnership, subsection (4) is deemed 
not to have applied to the partnership for any preced- 
ing fiscal period; and 


(c) where a negative deferral amount would, if this 
Act were read without reference to this paragraph, be 
determined in respect of a participating interest held 
by the partnership immediately before the particular 
time, the deferral amount in respect of the interest is 
deemed to be nil. - 
Technical Notes: New subsections 94.2(6) to (8) provide 
special rules for partnerships having non-resident members. 
These subsections are analogous to rules in existing subsec- 
tions 96(8) and (9) and are designed, in general terms, to pre- 
vent partnership losses that accrue while no partnership mem- 
ber is resident in Canada from being used in Canada. A further 
rule for partnership members is set out in new subsection 
96(1.9). 
More specifically, subsection 94.2(6) applies where a partner- 
ship begins to have members who reside in Canada. Under sub- 
section 94.2(7), a corresponding rule applies in a similar fash- 
ion where a partnership ceases to have members who reside in 
Canada. In either case, for the purposes of determining 
amounts under section 94.2 portions of the fiscal period of the 
partnership in which no member is resident in Canada will gen- 
erally be disregarded. 
Where subsection 94.2(6) applies to a partnership at any time, 
the deferral amount for a FIE interest held by the partnership 
immediately before that time is computed with reference to the 
fair market value and the cost amount of the interest. However, 
if a negative deferral amount is otherwise determined with re- 
spect to the interest, the deferral amount is deemed to be nil. 
Related Provisions: 94.2(8)— Application — anti-avoidance and 
partnership look-through rules. 


(7) Foreign partnership — member ceasing to 
be resident — If, at a particular time in a fiscal period 
of a partnership, a person resident in Canada ceases to 
be a member of the partnership, or a person who is a 
member of the partnership ceases to be resident in Can- 
ada and immediately after the particular time no mem- 
ber of the partnership is resident in Canada, all amounts 
determined under this section shall be determined as if 
that fiscal period ended at the last time in that fiscal pe- 
riod (determined without reference to this subsection) at 
which a member of the partnership was resident in 


| Canada. 
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Technical Notes: As a consequence of subsections 94.2(6) 
and (7), amounts added or deductible under subsection 94.2(4) 
for a partnership in respect of a FIE interest will generally re- 
flect increases or decreases in fair market value while the part- 
nership has members resident in Canada. However, once the 


interest is disposed of, an amount reflecting gains accruing © 
before any member became resident in Canada will be recog- _ 


nized because of the application of subsection 94.2(4). 


Related Provisions: 94.2(8) — ecmene — anti- avoidance and 


partnership look-through rules. 


(8) Application of subsecs. (6) and )—In she 


sections (6) and (7) and this subsection, 


(a) if it can reasonably be considered that one o the . 
main reasons that a member of a partnership is resi- _ 


dent in Canada is to avoid the application of subsec- 


tion (6) or (7), the member is deemed not to be resi- 


dent in Canada; and 


(b) if a particular partnership is a oe of another 
partnership at any time, 


(i) each person or partnership that i is at t that ti fea a 
member of the particular partnership is deemed to — 
be at that time a member of the other partnership, - 
(ii) each person or partnership that becomes at 
that time a member of the particular partnership — 
is deemed to become at that time a al of the 


other partnership, and 


(iii) each person or partnership hae ceases at that : 


time to be a member of the particular partnership 


is deemed to cease at that time to be a ele o 


the other partnership. 


Technical Notes: Subsection 94. 2(8) contains an anti: ae / 


ance rule, which is aimed at preventing the insertion of nomi- 


nal Canadian resident partners for tax planning purposes. a 


rule is parallel to the rule in existing subsection 96(9).. 


Subsection 94.2(8) also contains a “look-through” rule. tt al- L 
lows for the “look-through” of one or more tiers of partnerships L 
for the purposes of oo whether a person i is a eee 


of a partnership. 


Related Provisions: 96(9) — Parallel rule for foiled partherships. / 7 


(9) Tracking interests — This subsection applies to a 


taxpayer (other than an exempt taxpayer) for a particular _ 


taxation year of the taxpayer in respect of a particular 


participating interest, in a non-resident entity, held in 
the particular taxation year by the taxpayer (and in re- — 
spect of any other participating interests that are identi- 
cal to the particular participating interest and that are 
held by the eye in the a taxation ee only 


if 


(a) subsection 94.1(3) does not sephy & to the taxpayer : 
for the particular taxation year in respect of the par-— 


ticular participating interest; 


(b) at the end of a taxation year of the einiescidient 


entity that ends in the particular taxation Chia es 
particular participating interest 


(i) is held by the taxpayer, and 
(1i) either 


(A) is not an exempt interest in the non-resi- 


dent entity, or 


(B) would not be such an exempt interest if 
the definition “exempt interest” in subsection 
94.1(1) were read without reference to subpar- 
agraph (a)(i) or (ii) of that definition; 
(c) at the end of that taxation year of the non-resident 
entity, it is a tracking entity in respect of the particu- 
lar participating interest; 
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(d) at any time in the particular taxation year, the 
amount of any payment (under a right to receive, in 
any manner whatever and from any entity, amounts — 
in respect of the particular participating interest or 
any identical interests), or the value of such a right, - 
is, directly or indirectly, determined primarily by one 
or more of the following criteria in respect of one or 
more properties (such property or properties together 
referred to, in this subsection and the definition — 
“tracking entity”, as s “wacked ps ieee or “tracked : 


: ae bean 


(i) production from the property, lise > of ve ae 
__ perty, gains from the disposition of the property, — 
profits from the disposition of the PROPEHY: fair 
market value of the property, - 


(ii) income from the property, ses ony wis 
_ property, revenue from the a cash cae 
_ from the property, or. - 


ii) any other criterion similar to a ‘criterion i 
ferred to in either of subparagraphs (i) or GD; and 


© throughout each taxation year of the non-resident _ 
entity that ends in the particular taxation year, all or 
substantially all of the iar market value es the 


_ a indirectly, to the aie alee tie of property 


-— 6 that i isa share or shares of the capital stock of _ 
4 corporation that is at that time a particular fore). 

eign affiliate of the taxpayer that if held at ne 
_ time by the taxpayer wouldbe y 


Wa qualifying interest enue the ‘meaning _ 
oe by paragraph 95(2)(m)) of the tax- — 
payer in the particular ae es of the 
_ taxpayer, and _ 
@ throughout the period, ‘ins ihe dis / 
taxation year, that the taxpayer held the share — 
or shares, a participating interest of the tax- 

_ payer in a qualifying entity, and — 


6) that is not at that time tracked ‘Proper! in re- . 
- spect of a participating | interest in a non-resident — 
entity of an ey that is. ‘not related. a 
~ taxpayer. : : 
Technical Notes: New subsection ‘04, oy is an n anteavoide 
94. 1(3) through the use of a panicinadie interest, in a “tracl - 
ing entity” (as defined i in subsection 94.1(1)). Where. subsec- : 
tion 94.2(9) applies with regard to an interest in a ‘tracking en- — 
tity for a taxation year, subsection 94.1(4) will apply to the © 
taxpayer for that year unless subsection 94. 2(3) pes ot that : 
year in respect of the interest. 7 


Subsection 94.2(9) applies to a taxpayer (other than an ere . 
taxpayer, as defined in subsection 94.1(1)) fora particular taxa- 
tion year of the taxpayer in respect of a particular participating 
interest of the taxpayer in a non-resident entity (and any partic- 
ipating interests of the taxpayer in the non-resident entity that _ 
are identical to the particular participating interest) vo 


* subsection 94.1(3) does not apply to the taxpayer fone the 
particular taxation year in a of the partienla cee 
pating interest, 


¢ the particular participating interest is, at the end of a taxa- 
tion year of the non-resident entity that ends in the particu- 
lar taxation year, held by the taxpayer, and generally not an 
“exempt interest” (as defined in subsection 94.1(1)); how- 
ever, note that an interest of a taxpayer in a controlled for- 
eign affiliate of the taxpayer or a “qualifying entity” (as de- 
fined in subsection 94.1(1)) will not qualify as an exempt 
interest for this purpose, with the result that putas 
94.2(9) may apply to such interests, 


674 


Subdivision 1— Shareholders of Non-Resident Corporations 


* the non-resident entity is, at the end of that taxation year of 
the non-resident entity, a “tracking entity” (as defined in 
subsection 94. ee in respect of the bine Coen 
interest, 


any payment (under a right to receive, in any manner 
whatever and from any entity, amounts in respect of the 

_ particular participating interest or any identical interests), 
or the value of such a right, is, directly or indirectly, deter- 
mined primarily by one or more of the following criteria in 


respect of one or more properties (such property or proper- _ 


ties together referred to in subsection 94.2(9) and the defi- 
nition “wacking entity” in es 94. a) as “tracked 
property” or “tracked properties’ 2 


— production from the property, use aE the poe gains 
from the disposition of the property, profits from the 
disposition of the Proper). fair at value ae the 
property, 


— income from the property, profits fron the eee 


: — from ot eae cash oe ~~ preper'y> 


— any other criterion similar to any of the above criteria 


and — 


throughout each taxation year of the poe idcn ent that 
ends in the particular taxation year, all or substantially all 
of the fair market value of the tracked property cannot be 
attributed, either directly or ee to the fair market 
value of property: 


* 


— that is a share or shares or the cant ce of : a ‘corpo- 


ration that is at that time a particular foreign affiliate of 
_ the taxpayer that if held at that time by the taxpayer 
would be a qualifying interest (within the meaning as- 
signed by paragraph 95(2)(m)) of the taxpayer in the 


particular foreign affiliate of the taxpayer, anda partici- 


pating interest of the taxpayer in a qualifying entity, and 


— that is not at that time tracked property in respect of a 
" participating interest in a non-resident entity of an en- 
tity that is not related to the taxpayer. 


It should be noted that tracked properties can include any pro- 
perty, whether owned by the non-resident entity or not. For ex- 
ample, if the fair market value of shares issued by a non-resi- 
dent entity were tracked to the worldwide price of gold bullion, 
the tracked properties in question would be the worldwide sup- 
ply of gold bullion. Whether subsection 94.2(9) applies in this 
case or not would typically depend on whether the non-resident 
entity is a tracking entity, as defined in subsection 94.2(1). 
Related Provisions: 91(1) — Tracked shares ignored for FAPI in- 
come inclusion; 94.1(4) — Income inclusion — imputed income re- 
gime; 94,2(3)(b)(i) -— Application of mark-to-market method; 
94.3(2)(b)(i), 94.3(3)(b)Gi) — Application where 94.2(9) applies. 


(10) Treatment of foreign insurance policies — 
This subsection applies to a taxpayer for a particular 
taxation year of the taxpayer in respect of an interest in 
an insurance policy, if 


(a) the taxpayer is not an exempt taxpayer for the 
particular taxation year; 


(b) the taxpayer holds, at any time in the particular 
taxation year, an interest in the insurance policy; and 


(c) the insurance policy is not an insurance policy is- 
sued by an insurer in the course of carrying on an 
insurance business in Canada, the income from 
which is subject to tax under this Part. 


Technical Notes: New subsection 94.2(10) applies if a tax- 
payer (other than an exempt taxpayer, as defined in subsection 
94.1(1)) holds, at any time ina particular taxation year of the 
taxpayer, an interest in a foreign insurance policy. For this pur- 
pose, a foreign insurance policy is one that is not issued by an 


at any time in the al i te les year, the amount of — 
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insurer in the course of carrying on business in Canada the in- 
come from which is subject to tax under Part I. 


Related Provisions: 94.2(11) — Effect of subsection applying. 


(11) Treatment of foreign insurance policies — 
If subsection (10) applies to a taxpayer for a particular 
taxation year of the taxpayer in respect of an interest in 
an insurance policy 


(a) subject to paragraph (c), this paragraph applies to 
the taxpayer for the particular taxation year in re- 
_Spect of the interest, and no amount shall be included 
or deducted, as the case may be, under section 12.2, 
paragraphs 56(1)(d) and (j) and 60(a) and (s) and 
sections 138.1 and 148 in respect of the interest for 
the purpose of computing the taxpayer’ s income for 
the particular taxation year; 


(b) subject to paragraph (c), in applying subsections 
(1) to (4) and paragraph (d.1) of the definition “spec- 
ified foreign property” in subsection 233.3(1) to the 

_ taxpayer in respect of the interest for the particular 
taxation year, 


_ (i) the interest is deemed at each time in the par- 

ticular taxation year that it 1s held by the taxpayer 

to be a participating interest in a non-resident en- 
__ tity, and 


_@ the value of D in he ee to- sate fornia 

__ for the taxation year in respect of the participat- 
ing interest is deemed to be nil; 

(c) paragraphs (a) and (b) do not apply to a taxpayer 

for a taxation on in ee of an insurance policy 

if : 


(i) the epee is an jadividual and the interest in 

_ the policy was acquired by the individual more 
than 60 months before the individual became res- 
ident in Canada unless, after the day that is 60 

_ months before the day that the individual became 
resident in Canada, the individual paid premiums 
in respect of the policy that are in excess of the 
level that can reasonably be considered to have 
been contemplated at the time the first interest in 
the policy was acquired, 


(ii) under the terms and conditions of the insur- 
ance policy, the taxpayer is entitled to receive 

only benefits payable as a consequence of the oc- 
_ currence of risks insured under the policy, an ex- 

perience rated refund of premiums for a year or a 

return of premiums previously paid upon the sur- 

render, cancellation or termination of the insur- 
ance policy, or 


(iii) the taxpayer can establish to the satisfaction 
of the Minister that 


(A) the interest in the policy was, on the anni- 
versary day (as defined in_ subsection 
12.2(11)) of the policy that occurs in the taxa- 
tion year, an exempt policy, or 


(B) the taxpayer has included in computing 
the taxpayer’s income for the particular year 
the amount, if any, required under section 
12.2 to be included in computing the tax- 
payer’s income for that year in respect of the 
interest; 


(d) for the purpose of subsections (1) and (4), an in- 
terest in an insurance policy held by a taxpayer at the 
end of a particular taxation year is deemed to have 
been acquired by the taxpayer at the beginning of the 
following taxation year at a cost equal to the fair 
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market value at the end of the particular taxation 
year of the interest if 
(i) paragraphs (a) and (b) do not apply to the tax- 
payer in respect of the interest for the particular 
year, and 
(ii) paragraphs (a) and (b) apply to the taxpayer 
in respect of the interest for the taxpayer’s fol- 
lowing taxation year; 


(e) for the purpose of subsections (1) and (4), an in- 
terest in an insurance policy held by a taxpayer at the 
beginning of a particular taxation year is deemed to 
have been disposed of by the taxpayer at the end of 
the taxpayer’s preceding taxation year for proceeds 
of disposition equal to its fair market value at the end 
of that preceding taxation year if 


(i) paragraphs (a) and (b) do not apply to the tax- 
payer in respect of the interest for the particular 
taxation year, and 
(11) paragraphs (a) and (b) applied to the taxpayer 
in respect of the interest for the taxpayer’s pre- 
ceding taxation year; 
(f) for the purposes of this subsection and subsec- 
tions (1) and (4), the fair market value of an interest 
in an insurance policy, the proceeds of disposition of 
an interest in an insurance policy and amounts paid 
to a beneficiary in respect of an interest in an insur- 
ance policy are each determined without reference to 
benefits paid, payable or anticipated to be payable, 
under the insurance policy as a consequence only of 
the occurrence of the risks insured under the insur- 
ance policy; 
(g) for the purposes of this subsection and subsec- 
tions (1) and (4), 
(1) an interest in an insurance policy is deemed to 
have been acquired by the taxpayer in a particular 
taxation year (notwithstanding that the interest 
was held by the taxpayer at the end of the preced- 
ing taxation year), where the taxpayer made a 
payment described in subparagraph (ii) in respect 
of a premium or a loan under the policy in the 
particular taxation year, 


(ii) the cost to the taxpayer of an interest in an 
insurance policy acquired in a particular taxation 
year is the total of all amounts each of which is 


(A) the amount of a premium paid by the tax- 
payer in the particular taxation year under the 
insurance policy to the extent that it cannot be 
refunded (otherwise than on termination or 
cancellation of the policy) and is not a pay- 
ment in respect of a benefit described in sub- 
paragraphs (c)(i) to (vii) of the definition 
“premium” in subsection 148(9), 


(B) the amount of a payment made by the tax- 
payer in the particular taxation year in respect 
of the principal amount of a loan made under 
the insurance policy in any taxation year to 
the extent that the loan was included in deter- 
mining the value of C in the mark-to-market 
formula for the taxation year, in which the 
loan was made, in respect of the participating 
interest, and 


(C) an amount (other than amount described 
in clause (A) or (B)) paid by the taxpayer to 
acquire the interest from an entity other than 
the insurer that issued the policy; 
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(h) if, under paragraph (d), a taxpayer is deemed to 
have acquired an interest in an insurance policy at 
the beginning of a taxation year (referred to in this 
paragraph as the “acquisition year”), the taxpayer 
may add to the cost of that interest, the amount, if 
any, by which 


(i) the total amount of premiums paid by the tax- 
payer before the beginning of the acquisition year 
in respect of that interest at a time at which the 
taxpayer was resident in Canada and not an ex- 
empt taxpayer for the year in respect of the inter- 
est (to the extent that the premiums paid cannot 
be refunded otherwise than on termination or 
cancellation of the policy and are not premiums 
paid in respect of a benefit described in subpara- 
graphs (c)(i) to (vii) of the definition “premium” 
in subsection 148(9)) 


exceeds 


(11) the total of the fair market value, at the begin- 
ning of the acquisition year, of that interest and 
the total of the amounts received by the taxpayer 
before the beginning of the acquisition year under 
the policy at a time at which the taxpayer was 
resident in Canada and not an exempt taxpayer 
for the year in respect of the interest; 


(i) for the purpose of subsections (1) and (4), if the 
amount determined under subparagraph (h)(ii) ex- 
ceeds the amount determined under subparagraph 
(h)G) in respect of an interest in an insurance policy 
of a taxpayer described in paragraph (h), the amount 
of the excess shall be added in computing the tax- 
payer's proceeds of disposition of that interest for 
the taxation year in which the taxpayer disposes of 
the interest otherwise than because of paragraph (e); 
and 


(j) where an interest in an insurance policy is held by 
a taxpayer at the beginning of a particular taxation 
year, paragraphs (a) and (b) do not apply to the tax- 
payer in respect of the interest for the particular taxa- 
tion year, and paragraphs (a) and (b) applied to the 
taxpayer in respect of the interest for the taxpayer’s 
preceding taxation year, the interest is deemed to 
have been acquired by the taxpayer at the beginning 
of the particular taxation year at a cost equal to the 
amount, if any, by which 


(i) the total of 


(A) the fair market value, at the end of the 
taxpayer’s preceding taxation year, of the in- 
terest, and 

(B) the amount that would be determined | 
under subparagraph (4)(a)(ii) in respect of the 
interest in respect of the taxpayer for the tax- 
payer's preceding taxation year if that subpar- 
agraph were read without reference to its 
clause (A), 


exceeds 


(11) the amount determined under paragraph (i) in 
respect of the interest in respect of the taxpayer. 


_ Technical Notes: Subsection 94.2(11) sets out the treatment 
under section 94.2 of an interest in the foreign insurance pol- 
icy. Where subsection 94.2(10) applies, paragraph 94.2(11)(a) - 
provides, subject to paragraph 94.2(11)(c), that 
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* it applies to the interest, with the result that, in conjunction 


with paragraph 94.2(3)(a), the mark-to-market rules in sub- 
section 94.2(4) apply to the interest, and 
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¢ no amount shall be included or deducted, as the case may 
be, under section 12.2, paragraphs 56( 1)(d) and (j) and 
60(a) and (s) and sections 138.1 and 148 in respect of the 


interest for the purpose of computing the taxpayer’ s income 


for the particular taxation year. 


Paragraph 94.2(11)(b) generally provides that, where a tax- 
payer (other than an exempt taxpayer) holds an interest in a 
foreign insurance policy, for the purposes of subsections 
94.2(1) to (4) (and a corresponding foreign property reporting 
rule in subsection 233.3(1)) the particular interest is deemed to 


be a participating interest in a non-resident entity. However, 


the mark-to-market regime under subsection 94.2(4) applies 
differently to insurance policies in three respects: 


¢ first, no deferral amount is calculated with vige to insur- 
ance policies, 


© second, losses are not deductible, bit instead can be used to 
offset future income amounts otherwise arising under sub- 


section 94. 2(4). (As to the treatment of losses, see. the com- 


mentary on the definition ° ‘mark-to-market formula” in sub- 


section 94. 2 1)), and — 


¢ third, the interest will not be: a canicipaing interest t for the 
purposes of subsection 94.2(20), so that paragraph 


94.4(2)(b) will not apply to amounts determined under the — 


mark-to-market formula in respect of the interest. — 


Paragraph 94.2(11)(c) provides that paragraphs 94.2(11)(a) and 
(b) do not apply to a taxpayer in respect of an insurance poy 


in the following situations: 


* The taxpayer is an individual and the interest in the icy 
was acquired more than five years before the taxpayer be- 


came resident in Canada. However, this exception does not > 


apply if premiums in excess of the level originally contem- 


plated under the policy have been paid within 5 years of the 


policyholder becoming resident in Canada or while the pol- 
icyholder was resident in Canada. 


Under the terms and conditions of the policy, the policy- 
holder is entitled to receive only benefits payable as a con- 
sequence of the occurrence of the risks insured under the 
policy, an experience rated refund of premiums for a year 
and a return of premiums previously paid upon the surren- 
der, cancellation or termination of the policy. 


The taxpayer can establish to the satisfaction of the Min- 
ister of National Revenue that 


— the interest in the policy was, on the anniversary day (as 
defined in subsection 12.2(11)) of the policy that occurs 
in the taxation year, an exempt policy, or 


— an appropriate amount of income has been included in 
the taxpayer’s income under section 12.2 in respect of 
the policy or that the interest in the policy is an interest 
in an exempt policy for the purpose of that section. 


In the event that new paragraphs 94.2(11)(a) and (b) do not ap- 
ply to a taxpayer in respect of an interest in an insurance policy 
in a particular year but apply to that taxpayer in respect of that 
interest in the following year, paragraph 94.2(11)(d) provides 
that the taxpayer is deemed to have acquired the interest in the 
insurance policy, at its fair market value at the end of the par- 
ticular year (determined with reference to paragraph 
94.2(11)(f)), immediately after the beginning of the following 
taxation year. 


In the event that paragraphs 94.2(11)(a) and (b) do not apply to 
a taxpayer in respect of an interest in an insurance policy for a 
taxation year but did apply in the preceding taxation year, para- 
graph 94.2(11)(e) provides that the taxpayer is deemed to have 
disposed of the interest in the insurance policy immediately 
before the end of the preceding taxation year for proceeds 
equal to its fair market value at that time. 


Paragraph 94.2(11)(f) provides that the fair market value of an 
interest in an insurance policy and amounts of proceeds of dis- 
position of an interest in an insurance policy and payments in 
respect of interests in insurance policy are determined without 
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reference to benefits paid, payable or anticipated to be payable 
under the policy only as a consequence of the occurrence of the 
risks insured under the policy. 


Paragraph 94.2(11)(g) provides that, where a taxpayer makes a 
premium or a policy loan payment in respect of an insurance 
policy in a taxation year, an interest in the insurance policy is 
deemed to have been acquired in the year. The cost of the inter- 
est is the total of the premiums paid, the payments of the prin- 
cipal amount of policy loans to the extent the loans were in- 
cluded in proceeds of disposition of the interest in prior years, 
and any amount paid by the taxpayer to acquire the interest 
from an entity other than the insurer that issued the policy. 


Paragraph 94.2(11)(h) provides rules permitting additions to 
the deemed cost of an interest in a policy otherwise determined 
for a year where the actual costs exceed the fair market value 
of interest at the beginning of the first taxation year in which 
subsection 94.2(4) applies to the taxpayer in respect of these 
interests. The amount that may be added is the amount, if any, 
by which the qualifying premiums paid at or before that time in 
respect of the interest in the policy exceeds the fair market 
value of the interest at that time. 

Paragraph 94.2(11)G) provides rules adding to a taxpayer's 
proceeds of disposition otherwise determined of an interest in 
an insurance policy for the year in which it is disposed of, the 
amount by which the fair market value of the interest at the 
beginning of the first taxation year in which subsection 94.2(4) 
applies to the taxpayer in respect of the interest exceeds the 
cost of the interest at that time. 


In the event that paragraphs 94.2(11)(a) and (b) do not apply to 
a taxpayer in respect of an interest in an insurance policy for 
one taxation year and did apply in the preceding year, para- 
graph 94.2(11)G) deems the taxpayer to have acquired the in- 
terest at the beginning of the taxation year and provides that the 
cost of the interest is equal to the amount if any by which the 
total of the fair market value and the amount that would be 
determined under subparagraph 94.2(4)(a)(ii) (read without ref- 
erence to its clause (A)) in respect of the interest at the end of 
the preceding taxation year exceeds the amount determined 
under paragraph 94.2(11)() in feepect of the interest in respect 
of the taxpayer. 


Subsections 94.2(10) and a 1) apply for taxation years that be- 
gin after 2002. 


Example 
Assume that David, a long-term resident of Canada, pays pre- 
miums of $10,000 to an offshore insurer for a life insurance 


policy in 2000. The policy’s fair market value is $9,000 and 
$10,700 at the end of 2003 and 2004 (respectively). 
Results 
1. For 2003, no income amount is determined under para- 
graph 94.2(4)(a) because the cost of the policy exceeds the 
fair market value at the end of 2003. The cost to David of 
the policy is deemed to be $10,000 ($9000 + $1000). 
2. The loss for the year 2003 is $1000. ($9000 - $10,000). 
No claim in respect of the loss is permitted under para- 
graph 94.2(4)(b). The amount of the denied loss is equal to 
$1,000 and is included under G in the formula in para- 
graph 94.2(4)(a) in year 2004. 
3. For 2004, the amount included in income under para- 
graph 94.2(4)(a) is $700 (= $10,700 (“B”), minus $9,000 
(“F”), minus $1,000 (“G”)). 
It is possible that the cash surrender value of a policy may be 
less than its fair market value. 
Related Provisions: 94.2(3)(a)— Application of mark-to-market 
method; 233.3(1)“specified foreign property”(d.1)—- Annual informa- 
tion reporting re interest in insurance policy. 


(12) Change of status — If a participating interest in 
a non-resident entity is held by a taxpayer at a time that 
is the beginning of a taxation year, subsection (4) ap- 
plied for the purpose of computing the taxpayer’s in- 
come for the preceding taxation year in respect of the 
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participating interest, and that subsection does not apply — 
for the purpose of computing the taxpayer's income for — 
the taxation year in respect of the participating » interest 
(otherwise than because the taxpayer became an exem 
taxpayer or ceased to reside in Canada), 


— there shall be added in computing the cost to 
a - the gee _ the erties J eames 


(a) subject to paragraph (c), the taxpayer is é 
to have acquired the participating interest at the 
at a cost equal to its fair market value at th 


(b) where the participating interest is ca 
of the taxpayer, in computing the adjusted 
after that time to the taxpayer of the inter 


a there shall be deducted / 


(A) except where the 
election in respect of 
under subparagraph (a)Gi) 
of D in the mark-to-ma 
a ea in pee of 1 


pating interest, deere tithe 
ence to this subparagraph, and 


(B) the absolute value of the negati 2 
ciliation amount, if any, at that time in respec 
of the participating interest, and 


(ii) there shall be included i in computing ihe tax- : ree 
payer’s income for the taxation year in respect of | Provided under paragraph 9 


_ | decrease in respect of the pc itive 
ea eee es if ay 2 | would otherwise result in a ‘negative ee . 


| brought into the me S income > under subparagrar 
(A) the amount ded ee He | 94202(oGD. - 
G)(A)CD in respect of ine Participating interest _| For more decal see the commichiane 6 on n paragrap 15a 
exceeds and 53(2)(w), the definitions “deferral amount’, “mark-to-mar- 
 . ket formula” and econ ae cena! in. subsection : 
(B) the amount determined wader ao 94.2(1), and subsection 94.2(4). - ip 
(i)(A)UD in respect of the participating inter- | Related Provisions: 53(1)(m. fyi Addition to adisea ese Hae - 
est, and 53(2)(w) — Deduction from adjusted cost base; 94.2(1)“reconciliation — 
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amount” — Calculation where ihe (a) nek 94. 15) — Fresh start 
re change of status of entity. - 


(13) Cost of seaiioaung: ntauest if 
payer’s participating interest in a non-resident 


the taxpayer’s cost of the participating 
oe Seng ae a ag time” 


a ae the eae ie time. if ree 
_Teference to this ection : 


The c cost to the fae: i medi 
the property is deemed to | ‘fai 
ning a a eee Ss taxation es oe the eve 


94. OV). - - 
Under new paragraph «. 2) of the definition * ‘cost amount” ] 


subsection 248( 1), the cost determined at a particular time fora _ 
the “eost amount” of _ 


property under subsection 94.2(13) 
the property at the particular time. 


Related Pevisine: oe noun) Cos amount ot ap 


plies for entire Act. 


(14) Deferral amount wher: same 2 interest Yeo 
quired — Subject to subsections (15) to (18), iatax- 
payer disposes of a participating | interest in an entity at 
any time in a taxation year of the taxpayer and subsec- 
tion 4) applies for the purpose of computing: the tax- - 


payer’s income for the year in respect of the participat- 


ing interest, in applying subsection (4) to a disposition © 
after that time by the taxpayer of the participating inter-_ 
est, the deferral amount of the taxpayer in oe of the 


participating interest is nil. 


Technical Notes: New subsection 94. 2(14) generally pro- 
vides that a “deferral amount” in respect of a property of a tax- 


payer is deemed to be nil, after the property has been disposed — 


of by the taxpayer at a time when the mark-to-market rules in 
subsection 94.2(4) applied to the property. This is of relevance 
to property that is reacquired by a taxpayer. However, subsec- 


tion 94.2(14) is subject to the dae in subsections 94.2(15) to | 


(18). 


It should be noted that identical properties of a taxpayer are 


considered to be disposed of on a “first in, first out” basis as a 
consequence of the application of paragraph 94.2(2)(a). 
Related Provisions: 87(2)(j.95) — Amalgamation — continuing 
corporation. 


(15) Deferral amount — fresh start re change of 
status of entity—If a participating interest is 
deemed by paragraph (12)(a) to have been acquired at a 


tity is” 
e ee the eaten ata ble teeieie: aes in a tax- 
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particular time in a taxation year by a taxpayer, in ap- 
plying subsection (4) to a disposition after the taxation 
year by the taxpayer of the participating interest and to 
an election made after the taxation year by the taxpayer 
under subparagraph (a)(iii) of the description of D in the 
mark-to-market os for the taxation year in respect 


&® for he purpose ‘of subparagraph (a)(iii) of the 
- ' ences of Bi in the definition “deferral amount”, 


ith ut ecace to. he application of subsection 
vith ashe to eum hat occurred before 


taxpayer's participating f interest in an n entity was initially sub- 
ect to the rules in subsection 94.2(4) and ceases to be subject 
to those rules (otherwise than because of the taxpayer having 

me an “exempt eccblie > For oe subsection 


in subsection. 94. 2), see the nes nery on that 


ga 


nount i fresh ‘start after 
emigration of taxpayer — If a taxpayer ceases at a 
particular time to be resident in Canada, in applying 
subsection (4) to a disposition after the particular time 
by the taxpayer of a participating interest and to an elec- 
tion made after the particular time by the taxpayer under 
subparagraph (a)(iil) of the description of D in the 
mark-to-market formula for a taxation year in respect of 
the ere interest, the deferral amount of the tax- 


PR SREY TRO RAND 


determined 


(a) for the purpose “of albpuraraph (a\(ii) of the 

_ description of B in the definition “deferral amount”, 
as if subsection (4) had not applied to the taxpayer in 
respect of the participating interest for taxation years 
that began before the particular time; and 


(b) without reference to the application of subsection 
(14) with regard to dispositions that occurred before 
the particular time. 
Technical Notes: New subsection 94.2(16) affects the calcu- 
lation of the “deferral amount” in respect of a participating in- 
terest in an entity for a taxpayer who has ceased to reside in 
Canada. It is relevant in the event that, at a subsequent time, 
the taxpayer becomes resident in Canada again. 
In these circumstances, the deferral amounts in respect of the 
taxpayer’s FIE interests are determined without reference to the 
previous application of subsections 94.2(4) and (14). 
For further detail, see the commentary on the related fresh-start 
rule in subsection 94.2(15). 


(17) Deferral amount — fresh start on becoming 
an exempt taxpayer — If a taxpayer is an exempt 
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taxpayer for a particular taxation year of the taxpayer © 
because of the application of paragraph (a) or (b) of the _ 
94 ae and | 


definition “exempt taxpayer” in subsection ‘ 4. 
the taxpayer was not an exempt taxpayer ae 
tion year of the apa that Dircrane the 


after the particular taxation. ‘year by. the ti 
participating interest and to an election: | 


graph (a)(iii) of the description of Din ae 
ket formula for a taxation ee in ee 


respect of the ion ba nos est 
that ended before the particular ta 


a without reference to the Si 


In these circumstances, ae. hee: 
ae interests of the tape ar 


that pended bsecaok ta9cic 
empt status for taxpayers that 
tion 149(10) Lo. ie mule 


apply. ee ae Le 


referred to in that definition if the assumpt 

scribed in this subsection applied is 
equal to the deferral amount of the t Pay 
spect of the participating interest. 


Technical Notes: New subsection 94. 2(18) pone where ; 


taxpayer disposes of a participating interest in an entity in fe 
spect of which a negative amount is determined under the — 
description of D in the formula in subsection 94.2(4). This — 
would be the case where there is a negative deferral amount _ 
associated with the interest. In these circumstances, the deferral _ 


amount is instead generally deemed to be nil if, during the pe- 


riod beginning 30 days before the disposition and ending 30_ 
days after the disposition, identical propamy is acquired by the 


taxpayer or certain related persons. 


Subsection 94.2(18) operates in a manner similar to the “super-. 


ficial loss” rules for capital properties and is intended to pre- 
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vent the premature realization of losses in respect of a property — 

in which a taxpayer effectively retains an economic interest. — 

“Superficial loss” has the same meaning as assigned in section — 

54, ee = the oe for : 
: 8) do 


ration. This rule ensures ae ‘Ye of a . capital 
loss that is attributable to a deferral ; amount 
capital dividend account of a corporation. 


Related Provisions: 95(2)(g. 3)(x) — - Application | to 


(20) Application of para. (4)(b) —1 This 
applies for a taxation year of a taxpayer in ‘respect ba 
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participating interest, in a particular non-resident entity, 
held in the taxation year by the taxpayer, if 


(a) the participating interest would, if paragraph 
39(1)(a) and the definition “inventory” in subsection - 


248(1) were read without reference to this section, 


be a capital property of the taxpayer at the last time 
in the taxation year at which the ae held ee 


participating interest; and 


(b) all or substantially all of the amount Seeraned 
under the mark-to-market formula for the taxation — 


year in respect of a ena te interest can be at- 


tributed to © 


(i) capital gains or Feapial losses one the dispel’ : 
tion of capital property (other than a participating — 
interest in a foreign investment entity) by the par- _ 
ticular non-resident entity or by any foreign in-— 


vestment entity in which the particular non-resi-_ 


: dent ey has a direct or indirect in rest, and 


entity ae a ect or anilitect 4 interest 


Technical Notes: New subsection 94. 2(20) provides. a spe- / 


cial rule that requires a taxpayer to report, a: 
losses under ee 94, ce net tha n 


the Act were read without reference to section 94, 2 be ¢ a He 
tal property of the taxpayer at the last time in the particular 
taxation year at ya the taxpayer held the a / 


interest. 


The second condition is that all or Je all ‘of the 
amount required to be added or deducted under the mark-to- 
market formula for the taxation year in respect of the partici- 
pating interest, in a pena non- resident oe can ee ae 


uted to 


* capital gains or capital ieee fon the Gspoation - oe / 
property (other than a participating interest in a foreign in- 


vestment entity) by the particular non-resident entity or by _ 


any foreign investment entity in which the particular non- 
resident entity has a direct or indirect interest, and 


property (other than a participating interest in a foreign in- 
vestment entity) of the particular non-resident entity or of 
any foreign investment entity in which the particular non- 
resident entity has a direct or indirect interest. 


In the event that any entity in a chain or tier of entities holds 
capital properties that are particular participating interests in 
foreign investment entities, changes in value of the particular 
participating interests and gains or losses from the disposition 
of those interests are ignored in applying the “all or substan- 
tially all” requirement. Instead, the requirement would be com- 
puted with regard to gains or losses from the disposition of, or 
changes in value in, capital properties of the foreign investment 
entities. This is intended to prevent the use of intermediary en- 
tities, contrary to the intent of subsection 94.2(20), as a means 
of triggering the application of paragraph 94.2(4)(b). 

Related Provisions: 39(1)(a)(ii.3) — Capital gain on property to 
which 94.2(20) applies; 70(3.1)(f) — “Rights or things” treatment on 
death; 94.2(4), (21) — Effect of subsection (20) applying. 


(21) Disposition of interest — reconciliation — If 
a taxpayer’s participating interest in a non-resident en- 


increases or decreases in the fair market value of capital 
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tity is disposed of by the taxpayer at a particular time in 
a particular taxation year, and subsection (4) applies for 
the purpose of computing the taxpayer’s income for the 
particular taxation year in respect of the participating in- 
terest, in computing that income 

(a) where subsection (20) does not apply for the par- 
__ ticular taxation year, and has never applied for a pre- 
- ceding taxation ae in Fespeet of the DATO IDAunS 
interest, 


oo (i) there may te Heduced asa ioe on property 

_ from a property that is the participating interest, 

ne positive reconciliation amount, if any, at that 
2) ume im respect of the participating interest, and 


there. shall be included, as income from pro- 
_ perty from a property that is the participating in- 
terest, the absolute value of the negative reconcil- 
ation amount, if any, at that time in ues of the 
_ participating interest; and — 


xo) in any other case, -— 


(i) the taxpayer is doomed to chive a capital loss 
r the particular taxation year from the disposi- 
tion of capital property that is the participating in- 
terest in the particular taxation year equal to the 
posiive reconciliation amount, if any, at that time 
of the participating interest, and 


ii) the taxpayer is deemed to have a capital gain 
for the particular taxation year from the disposi- 
ion of capital property that is the participating in- 

terest in the particular taxation year equal to the 
absolute value of the negative reconciliation — 
amount, if any, t that time in respect of the par- 
ticipating interest. 
Technical Notes: New ccbeeton 94, 2(21) applies where a 
taxpayer disposes of an interest in a non-resident entity at a 
particular time in a particular taxation year. If subsection 
94,2(4) applies for the purpose of computing the taxpayer's in- 
come for the particular taxation year in respect of the partici- 
pating interest, in computing that income the taxpayer may be 
required to include an amount of income (or to have capital 
gains) or may be permitted to deduct as a loss (or to have capi- 
tal losses) determined with regard to the reconciliation amount — 
(as defined in subsection 94. 1(1)) al that time in 1 reaper of the 


participating interest. 


More specifically, oe paren 94. DOV), where para- 
graph 94. 2(4)(a) applies for the particular taxation year, and 
subsection 94.2(20) has never applied for a PIOCeoine taxation 
year, in respect of the participating interest, _ 


° there may be deducted, as a loss from property from a pro- 
perty that is the participating interest, the positive reconcili- 
ation amount, if any, at that time in respect of the partici- 
pating interest, and 


* there shall be included, as income from property from a 
property that is the participating interest, the absolute value 
of the negative reconciliation amount, if any, at that time in 
respect of the participating interest. 


In any other case where subsection 94.2(4) applies for the pur- 
pose of computing the taxpayer’s income for the particular tax- 
ation year in respect of the participating interest, paragraph 
94.2(21)(b) provides that 


* the taxpayer is deemed to have a capital loss for the taxa- 
tion year from the disposition in the taxation year of capital 
property that is the participating interest equal to the posi- 
tive reconciliation amount, if any, in respect of the partici- 
pating interest, and 


* the taxpayer is deemed to have a capital gain for the taxa- 
tion year from the disposition in the taxation year of capital 
property that is the participating interest equal to the abso- 
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lute value of the negative reconciliation amount, if any, in 
respect of the participating interest. 


Where a taxpayer disposes of a participating interest in a taxa- 
tion year of the taxpayer and subsection 94.2(21) does not ap- 


ply (i.e., because subsection 94.2(4) does not apply for the pur- — 


pose of computing the taxpayer’s income for the particular 
taxation year in respect of the participating interest), subsection 
94.2(12) may apply to adjust, with reference to the reconcilia- 
tion amount in respect of the interest, the taxpayer’s adjusted 
cost base (or cost) of the interest. 


For more detail, see the commentary on subsection 94.2(12) 


and the definition “reconciliation amount” in oo 


94.2(1). 


Definitions [s. 94.2]: “adjusted cost base” — 54, 248(1); “allowable 
capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length” — 


251(1); “‘arm’s length interest”, “beneficiary” — 94.1(1); “business” — 


248(1); 
dend” — 83(2)-(2.4), 248(1); “capital gain” 


“Canada” —- 255, Interpretation Act 35(1); “capital divi- 
39(1)(a), 248(1); “capi- 


tal loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “corpora- _ 


tion” — 248(1), Interpretation Act 35(1); “cost amount’ — 248(1); 
“deferral amount” — 94.2(1), (6); “disposition” — 248(1); “entity”, 
“exempt interest”, “exempt taxpayer’ — 94.1(1); “filing-due date” — 


248(1); “fiscal period” — 249.1; “foreign affiliate’ —95(1), 248(1); 


“foreign investment entity” —- 94.1(1), 94.1(2)(q); a , factor? — 
“insurance pol- 


94.2(1); “income from property” — 95(1); “individual”, 
icy’, “Insurer” — 248(1); “investment property” — 94. 1(1); “mark-to- 
market formula” — 94.2(1); “Minister” — 248(1); “month” — Interpre- 
tation Act 35(1); “net accounting income” — 94.1(1); “non-resident” — 
248(1); “non-resident entity’ —94.1(1); “participating interest” — 


94.101), 94.1(2)(s); “payable” —- 94.1(2)(0), person, “prescribed ——__ 


248(1); “prescribed stock exchange” —- 94.2(2)(c), 248(29), Reg. 3200, 
3201; “principal amount”, “property” — 248(1); “qualifying interest” — 
95(2)(m); “readily obtainable fair market value’, 
amount” — 94.2(1); “related” — 251(2)-(6); “resident”, “resident in 
Canada’ — 250; ‘share’ — 248(1); “substituted” — 248(5): “taxable 
Canadian property” — 248(1); “taxable capital gain” ee. 248(1); 

“taxation year’ —94.1(1), 249; “taxpayer” — 248(1); “tracked pro- 
perty”, “tracked properties” —-94.2(9)(d); “tracking entity”, “trading 
day” — 94.2(1); “trust” — 104(1), 248(1), (3); “writing” — Interpreta- 
tion Act 35(1); “written” — Interpretation Act 35(1)‘writing”’. 


94.3 Foreign investment entities — accrual — (1) 
Definitions — The definitions in subsections 94.1(1) 


and 94.2(1), and the following definitions, apply in this 


section. 


Technical Notes: New section 94.3 sets out new rules for the 
taxation of interests in FIEs where subsections 94. ae and 
94.2(3) do not apply. 


Section 94.3 applies to taxation years that begin after 2002. 
New subsection 94.3(1) sets out a number of definitions and 
provides that those definitions and the definitions in subsec- 


tions 94.1(1) and 94.2(1) apply for the purpose of section 
94.2. 


“fresh-start year’’, of a non-resident entity in respect of 
a taxpayer, means a taxation year of the non-resident 
entity 


(a) that ends in a taxation year of the taxpayer that 
begins after 2002 if, at the end of the taxation year of 
the non-resident entity, the non-resident entity is a 
foreign investment entity and the taxpayer holds a 
participating interest, other than an exempt interest, 
in the non-resident entity; and 


(b) that begins immediately after a preceding taxa- 
tion year of the non-resident entity at the end of 
which the non-resident entity was not a foreign in- 
vestment entity or the taxpayer did not hold a partici- 
pating interest in the non-resident entity. 
Technical Notes: The definition “fresh-start year” is relevant 
to calculating a taxpayer’s “income allocation” (as defined in 
subsection 94.3(1)) in respect of a FIE. In general terms, a 
fresh-start year of an entity in respect of a taxpayer that holds a 


“reconciliation 
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participating interest in the entity means a taxation year of the 
entity at the end of which it becomes an entity in respect of 
which subsection 94.1(3) may apply to the taxpayer in respect 
of the participating interest. | 

For more detail, see the commentary on subsection 94.3(4) and 
on the definition “income allocation” in subsection 94.3(1). 
Related Provisions: 95(2)(g.3)(v) — Application to FAPI rules; 
96(1)(d)(ii)(C) — Application to partnership. 


“income allocation’, of a particular taxpayer in respect 
of a particular participating interest, in a non-resident 
entity, held by the particular taxpayer at the end of a 
particular taxation year of the non-resident entity that 
ends in a taxation year of the taxpayer, means the 
amount determined by the formula 


A x ye 
where 


A is the amount that would be the i income of he non- 
resident entity for the particular taxation year if 


(a) except for the purposes of section 91, subpar- 
agraph (2)(b)(ii), subsection 107.4(1) and para- 
graph (f) of the definition “disposition” in sub- 
section 248(1), the non-resident entity had been a 
taxpayer resident in ae Reng ent its 
existence, 


(b) each property fold: iy the dhiesdent eat 
at the particular time that is the beginning of a 
fresh-start year of the non-resident entity in re- 
spect of the particular taxpayer had been . 


(i) disposed of by the non-resident entity im- 
mediately before the particular time for pro- 
ceeds equal to its fair market value at the par- 
ticular time, and 


(ii) reacquired by the nonctesident entity at the 
_ particular time at a cost equal to that fair m mar- 
ket value, 


(c) for a fresh-start year of the non-resident entity 
_ in respect of the particular taxpayer and for each 
_ following taxation year of the non-resident entity, 
each deduction in computing the non-resident en- 
tity’s income that is contingent on a claim by the 
non-resident entity had been claimed by the non- 
_ resident entity to the extent, and only to the ex- 
tent, designated by the particular taxpayer in pre- 
scribed form filed with the Minister with the par- 
ticular taxpayer’s return of income for the 
particular taxpayer’s taxation year in which that 
fresh-start year or the following year, as the case. 
may be, ends, 


(d) the non-resident entity had deducted the 
greatest amounts that it could have claimed or de- 
ducted as a reserve under sections 20, 138 and 
140 for its taxation year that precedes a fresh- 
start year of the non-resident entity in respect of 
the particular taxpayer, 


(e) in applying sections 37, 65 to 66.4, and 66.7, 
the non-resident entity had not existed before a 
fresh-start year of the non-resident entity in re- 
spect of the particular taxpayer, 


(f) this Act were read without reference to sub- 
sections 20(11) and (12) and to. arenes aoe 
104(4) to (6), 


(g) in the case where the particular taxpayer is a 
corporation resident in Canada, dividends re- 
ceived by the non-resident entity in the particular 
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taxation year from a foreign affiliate of the partic- 
ular taxpayer were included in computing the in- 
come of the non-resident entity for the particular 
taxation year only where 
(i) the particular taxpayer did not oe a quali- 
fying interest (within the meaning assigned by 
paragraph 95(2)(m)) in the foreign affiliate at 
the time the dividends were received, or _ 
(ii) taking into account the application of 


_ paragraphs (a) and (i), subsection 94.2(4) ap- 
plied for the purpose of computing the non- 


resident entity's income for the particular tax- 
_ ation year in respect of the non-resident en- 
tity’s Pee Pans interest in a3 ae 
affiliate, - 


(h) where the fon ecient entity ods at any 
time in the particular taxation year a participating - 
interest in another non-resident entity, the © 
description of D in the definition “mark-to-mar- 
-ket formula” did not pny in a of that — 


interest, 
(i) the expression “controlled foreign a 


the taxpayer” in paragraph (a) of the ‘definition 
“exempt interest” referred to a controlled foreign 
affiliate of the particular taxpayer and not to a_ 
controlled foreign alias at monmendent : 


entity, 


(j) the amount included | in biepliting the non-res-_ 
ident entity’s income for the particular taxation — 
year in respect of capital gains were the amount, 
if any, by which the amount determined under 
subparagraph 3(b)(i)_ exceeds the amount deter- : 


the non-resident entity for the ‘particular taxation : 


year, 


- (k) the amount deducted in computing: the non 
_ resident entity’s income for the particular taxa-— 
_ tion year in respect of capital losses (other than © 


business investment losses) were the amount, 1f 
any, by which the amount determined under sub- 
paragraph 3(b)(ii) exceeds the amount deter- 
mined under subparagraph 3(b)(i) in respect of 
the non-resident entity for the eNO ad taxation 
year, and. 


(1) the amount cad in computing ‘the non- 
resident entity’s income for the particular taxa- 
tion year in respect of business investment losses 
were the amount of its allowable business invest- 
ment losses for the particular taxation year; 


B_ is the amount that is the fair market value, at the end 
of the particular taxation year, of the particular par- 
ticipating interest; and — 


C is the fair market value, at the end of the particular 
taxation year, of all of the participating interests in 
the non-resident entity (other than an interest that 
would not be a participating interest, in the non-resi- 
dent entity, if the definition “participating interest” 
were read without reference to paragraph (d) of that 
definition). 

Technical Notes: The definition “income allocation” applies 

in determining the amount to be included, under “A” of the 

formula in subsection 94.3(4), in computing a taxpayer's in- 

come or loss for the taxpayer’s taxation year in respect of a 

property that is a participating interest of the taxpayer ina FIE. 

A taxpayer’s income allocation (in respect of a participating in- 

terest in a FIE held by the taxpayer at the end of a particular 
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taxation year of the FIE that ends in a taxation year of the tax- 
payer) is determined by the formula set out in that definition. In 
general terms, the taxpayer’s income allocation is the propor- 
tion of the FLE’s income for the particular taxation year (“A” in 
the formula) that the fair market value of the interest (“B” in 
the formula) is of the fair market value of all participating in- 
terests in the FIE (“C” in the formula). (Note that subsection 
94.3(4) is unavailable in respect of a particular interest that 
would not be a participating interest if the definition “partici- 
pating interest” in subsection 94.1(1) were read without refer- 
ence to its paragraph (d).) 


The calculation of a taxpayer’s income allocation in respect of 
a FIE depends on a calculation of income for the FIE in accor- 
dance with rules set out in paragraphs (a) to (1) of “A” in the 
formula. This permits taxpayers to make independent calcula- 
tions of a FIE’s income for the purpose of determining income 
allocations under section 94.3 for the FIE’s fresh-start year (as 
defined in subsection 94.3(1)) in respect of the taxpayer and 
subsequent years. 


The special rules that apply in cdicuietng a FIE’s income in 
respect of a taxpayer that is a participating interest holder for 
the FIE’s fresh-start year and subsequent years are as follows: 


(a) Subject to three exceptions, the FIE is generally treated 
as having been a taxpayer resident of Canada throughout its 
existence. First, this rule does not apply for the purposes of 
subsection 107.4(1) or paragraph (f) of the definition “dis- 
position” in subsection 248(1), with the result that property 
that is transferred to the FIE without there being any 
change in the beneficial ownership of the property is con- 
sidered to have been transferred to the FIE under subsec- 
tion 69(1) at its fair market value. Second, this rule does 

not apply for the purpose of section 91 with the result that 
the FIE will not itself be required to include an amount in 
respect of foreign accrual property income in computing 
the FIE’s income. Third, this rule does not apply for the 
purpose of subparagraph 94.3(2)(b)(ii) with the result that 
section 94.1 or 94.2 (rather that section 94.3) potentially 
applies in the event that the FIE owns a participating inter- 
est in another PIE. 


(b) Each property held by the FIE at the beginning of the 
fresh-start year is deemed to have been disposed of for its 
fair market value immediately before that time and reac- 
quired for the same amount at that time. 


(c) Each discretionary deduction permitted in computing 
the FIE’s income for the FIE’s fresh-start year and subse- 
quent taxation years is deemed to have been claimed to the 
extent designated by the investor taxpayer. Thus, in calcu- 
lating an income allocation in respect of the FIE, the inves- 
tor taxpayer will be permitted to claim deductions such as 
capital cost allowance. 


(d) The FIE is assumed to have deducted the greatest 
amounts permissible, for its taxation year preceding the 
fresh-start year, under sections 20, 138 and 140. These 
amounts are added in computing the FIE’s income for the 
fresh-start year, but appropriate deductions under these sec- 
tions can be claimed for the fresh-start year and subsequent 
taxation years. In the context of the reserve for life insurers 
under subsection 138(3), it is intended that paragraph (c) of 
the definition “reported reserve” in subsection 1408(1) of 
the Regulations be amended so that the FIE can have a “re- 
ported reserve”. 


(e) The FIE is deemed not to have been in existence before 
the fresh-start year for the purposes of sections 37, 65 to 
66.4 and 66.7. As a consequence, the scientific research 
and resource expenditure pools to which these sections re- 
fer are ignored, to the extent that these pools were gener- 
ated before the fresh-start year. 


(f) The FIE is not permitted to deduct any amount under 
subsection 20(11) or (12) in respect of its foreign tax, How- 
ever, foreign tax will be taken into account because the 
FIE’s specified tax allocation (as defined under subsection 
94.3(1)) can offset amounts otherwise included in income 
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under subsection 94.3(4). Further, if the FIE is a trust, no 
amount is considered deductible under subsection 104(6) in 
determining its income for the year. Double taxation for the 


investor taxpayer is avoided through the application of new — 


section 94.4. In addition, no deemed disposition day under 
subsection 104(4) is determined in respect of the trust, 


whether the FIE falls outside the restricted meaning of — 


“trust” for this purpose under subsection 108(1) or not. 


(2) If the investor taxpayer is a corporation resident in Can- | 
ada and the FIE is a foreign affiliate of the taxpayer, any © 
dividends received by the FIE from a foreign affiliate of the - 


taxpayer in respect of which the taxpayer has a qualifying 


interest (as determined under paragraph 95(2)(m)) are not © 
included in the FIE’s income. Note, that this rule does not _ 
apply in the event that the FIE’s interest in the foreign affil- _ 
iate is subject to the mark-to-market regime in section 94.2. © 
However, an income inclusion resulting from the applica- 
tion of subsection 94.2(4) for the FIE can, in some cases, be © 
offset 2 the deduction oo under new Cy 


cn Where the FIE has an interest in another FIE, there is no = 


“deferral amount” taken into account in computi 


FIE’s income pursuant to new subsection 94.2(4). “(The - 
fresh-start rule described above | eliuinales ne eee for a 


“deferral amount’.) 


(i) Participating interests in oe foreign affiliate of . 


taxation year, the amount to be included i in eer oe 


FIE income in respect of the capital gains is the amc 
any, by which the amount determined under subp 


3(b)(i) exceeds the amount determined under ee graph | 


3(b)Gi) in respect of the FIE for the yoa— 


(k) Where the FIE has net capital losses” for ue particular 
taxation year the amount deductible in computing th ‘TIE 


income in respect of capital losses (other business - 


ment losses) is the amount, if any, by which the amount / | 
determined under subparagraph 3(b)(ii) exceeds the amount _ 
determined under subparagraph apy) in Soa of the FIE 


for the year. 


(1) Where the FIE has bore. ives losses fr ce / 

year the amount deducted in computing the entity’s income _ 
for the year in respect of business investment losses is the 
amount of its allowable business investment losses a the L 


year. 


For further details, see ihe boned commentary « on fe oa 
tions “foreign investment entity” and “exempt interest” in sub- _ 
section 94.1(1) and “loss allocation” and eens tax alloca 


tion” in subsection 94. 3(1). 


Related Provisions: 95(2)(g. 3)(xiv) — Application t to FAPI. rules; 


96(1)(d)Gii)(L) — Application to partnership. 


“Joss allocation’, of a particular taxpayer in respect of a 


participating interest, in a non-resident entity, held by 
the taxpayer at the end of a particular taxation year of 


the non-resident entity that ends in a taxation year of the ~ 
taxpayer, means the amount determined by the formula : 


(A—B)xC/D 
where 7 
A is the total of all amounts each of which is 


(a) an amount that would, if paragraphs (a) to Gi) 


of the description of A in the definition “income 
allocation” applied in respect of the particular 
taxpayer and the participating interest, be a loss 
of the non-resident entity for the particular taxa- 
tion year from a business or property, 


(b) the amount, if any, by which the amount de- 
termined under subparagraph 3(b)(i1) exceeds the 
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amount determined under subparagraph 3(b)(i) in 
respect of the non-resident entity for the particu- 
lar taxation year, or 


(c) an allowable business investment loss of the 
non- resident a sn Se eee taxation 
= year, 
B is the amount that Wante: if paragraphs (a) to @ of 
ibe description of A in the definition “income alloca- 
_ tion” applied in Tespect of the particular taxpayer and 
__ the participating interest, be determined under para- 
graph 3(c) in respect of the oy for the particular 
/ taxation year; 7 7, 
C is the amount that i is ‘the rae market Vale at the end 
of the ele taxation yest, of the papeipeine in- 


axpal 7 
isa ee interest of the taxpayer ina a FIE. : 
6 entitled, under the pe in subsection 94. yon _ 


the PIES. net loss for the ane taxation year that the far | 
market valv e of the taxpayer’s participating interest in the FIE _ 
is of the fair market value of all participating interests in the — 
FIE. More eee a a ee s loss, a is deter- - 


en ‘ADD. he: am int of the entity’ s on ce, fe the ee rt icu- / 
dar taxation year eee businesses and ee, ae | 


ene AD ae the amount of the cnn § ee Re 
a investment ee for ae en taxation ee 


‘Gaebe ey gains ‘in excess of allow able je eal losses, 2 
i the Lo taxation eee and _ oo 


oe fa market value of the interest represents of t 
market value of all participating interests in the entity. 
(Note that subsection 94.3(4) is unavailable in respect of a 
particular interest that would not be a participating interest — 
if the definition “participating interest” in subsection 
94.1(1) were read without reference to its paragraph (d).) 
The determination of a taxpayer’s loss allocation i is subject to 
the same special rules that apply for the purposes of computing 
a taxpayer’s “income allocation” (as defined in subsection 
24. 3(1)). For more detail, see the commen) on the definition 
“income allocation”. 


Related Provisions: 257 pon cannot caleuiate to ie ‘thn 
zero. 


“specified tax allocation”, of a taxpayer in respect of a 
participating interest, in a non-resident entity, held by 
the taxpayer at the end of a particular taxation year of 
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the non-resident entity that ends in a taxation year of the _ 


taxpayer, means the total of all amounts each of which 
is the amount determined, in respect of the particular 
taxation year, by the formula . 


A ~ (B/C) © D 
where : 
(a) if that taxation year of the taxpayer begins af- 
ter 2002, the income or profits tax paid by the 
non-resident entity in respect of the particular 
taxation year, to the extent that that tax can rea- 
sonably be considered to be in respect of the in- 
come or profits of the non-resident entity in- 


cluded in computing the amount determined in — 


respect of the non-resident entity and the partici- 
pating interest under the description of A in the 


definition “income allocation” for the particular — 
taxation year or any of the five taxation years of — 
the non-resident entity that precede the particular _ 


taxation year and that end after 2002, ands : 
(b) in any other case, nil; - 


Bis the amount that is the fair siaticet vale: a tthe ond 
of the particular taxation ‘year, | of the ie penis - 


interest; 


C is the fair market value, at the end of Ve particular 
taxation year, of all of the participating interests in — 
the non-resident entity (other than an interest that 
would not be a participating interest, in the non-resi- _ 


dent entity, if the definition “participating interest” 
were read without reference to paragraph © of that 
definition); and - 


D is the taxpayer’s relevant tax ce (as ee by 
subsection 95(1)) for that taxation ae of the 


taxpayer. 

Technical Notes: The definition ‘ specified tax locaian” 
applies in determining the amount to be included, under “C” of 
the formula in subsection 94.3(4), in computing a taxpayer’s 
income or loss for the taxpayer’s taxation year in respect of a 
property that is a participating interest of the taxpayer in a FIE. 
A taxpayer is entitled to deduct, under C of the formula in sub- 
section 94.3(4), the taxpayer’s specified tax allocation in re- 
spect of the participating interest - 


A taxpayer’s specified tax allocation in respect of a paricinat 
ing interest, in a FIE, held by the taxpayer at the end of a par- 
ticular taxation year of the FIE that ends in a taxation year of 
the taxpayer, means the total of all amounts each of which is 
the amount determined, in respect of the particular taxation 
year, by the formula set out in the definition. 


More specifically, the taxpayer’s specified tax allocation is the 
product obtained by the following: 


« MULTIPLY, if the taxation year of the taxpayer begins af- 
ter 2002, the income or profits tax paid by the FIE in re- 
spect of the particular taxation year, to the extent that that 
tax can reasonably be considered to be in respect of the in- 
come or profits of the FIE included in computing the 
amount determined in respect of the FIE and the participat- 
ing interest under the description of “A” in the definition 
“income allocation” for the particular taxation year or any 
of the 5 taxation years of the FIE that precede the particular 
taxation year and that end after 2002, BY 


the percentage that the fair market value of the interest rep- 
resents of the fair market value of all participating interests 
in the entity. (Note that subsection 94.3(4) is unavailable in 
respect of a particular interest that would not be a partici- 
pating interest if the definition “participating interest” in 
subsection 94.1(1) were read without reference to its para- 
graph (d)), AND 


S. 94.3(2)(b)(vi) 


¢ MULTIPLY any positive remainder by the taxpayer’s rele- 
vant tax factor (as defined by subsection 95(1)) for that tax- 
ation year of the taxpayer. 


Income or profits tax is normally expected to be tax that is paid 
by an entity to a foreign government. However, it could also 
include income tax paid to the government of Canada or a 
province with respect to income earned by the entity from Ca- 
nadian sources. In each case, only income or profits tax paya- 
ble for taxation years of entities that end in a taxation year of a 
taxpayer that begins after 2002 is taken into account. 


(2) Rules of application — In this section, 
(a) subsection 94.1(2) applies; 


(b) subsection (3) does not apply to a taxpayer for a 
particular taxation year of the taxpayer in respect of 
a particular participating interest, in a non-resident 
entity, held in the particular taxation year by the tax- 
payer (and in respect of any other participating inter- 
ests, in the non-resident entity, that are identical to 
the particular participating interest and that are held 
in the particular taxation year by the taxpayer) if 


- (i) subsection 94.2(3) or 94.2(9) applies to the 
taxpayer for the particular taxation year in respect 
_ of the particular participating interest, 


(ii) the taxpayer is a foreign investment entity at 
the end of the particular taxation year, 


(iii) the Minister sends a written demand to the 

taxpayer requesting additional information for the 

- purpose of enabling the Minister to determine 

whether an amount with respect to the particular 

- participating interest would be required under 

subsection (4) to be added (or permitted under 

subsection (4) to be deducted) in computing the 

income of the taxpayer for the particular taxation 

year, and information satisfactory to the Minister 

to make the determination is not received by the 

_ Minister within 60 days (or within any longer pe- 

riod that is acceptable to the Minister) after the 
Minister sends the demand, 


(iv) the particular participating interest is an in- 
terest that would not, at each time in the particu- 

_ lar taxation year at which the taxpayer held the 

particular participating interest (or any of the 
other participating interests) and at which a taxa- 
tion year of the non-resident entity ends, be a par- 
ticipating interest, in the non-resident entity, if 
the definition “participating interest” were read 

without reference to paragraph (d) of that 
definition, 


(v) subsection (3) 


(A) applied for a taxation year (referred to in 
this subparagraph as the “preceding taxation 
year’) that ended before the particular taxa- 
tion year of the taxpayer in respect of the par- 
ticular participating interest, and 


(B) did not apply for a taxation year of the 
taxpayer that was after the preceding taxation 
year and before the particular taxation year in 
respect of the particular participating interest, 
or 


(vi) the participating interest is a specified inter- 
est in a trust that is an exempt foreign trust be- 
cause of paragraph (g) of the definition “exempt 
foreign trust” in subsection 94(1) and the trust 
holds, at any time in the particular taxation year, 
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property in respect of which it has waived a ge. taxation year by the taxpayer and that 

to receive an amount. - oo ane oe ng cea ow. 
Technical Notes: New subsection 94. 4.302) st su yn 2 
apply in applying section 94.3. 
Paragraph 94.3(2)(a) provides that the rules ot application - 
subsection 94.1(2) apply in section 94.3 | 


Paragraph 94.3(2)(b) identifies a iby f circu 
which subsection 94. 3(3) (and hence subse tion oe 


entity, held in the eae ate a 
More Lee those circumstances 


particular Participating interes for th 
year, . 


o 


where the taxpayer. is itself : | FIE, 


where the Minister of Nation Reve: 
mand to the taxpayer requesting 
the purpose of enabling the M 
amount with respect to the 
would be required under subsection | 
permitted under that subsectic ) 
ing the income of the taxp 
information satisfactory 
mination is not received | the Mini 


. 


be a participating. interest, 
definition “participating int 
ence to paragraph (d) of tha de 
Teference to the rule which de 
vertible into, exchangeable | for, 0 
a began interest in a PIE ol 


° 


one year and i in the Coe year “does. 
_ regime would be unavailable to the te ‘ 
the interest and any identical interests in the subs 
year ieee of pane 94. sOKe) and ny of th 


where the participating interest. is a “specified interest 
defined in subsection 94.1(1)) in a trust that is an exempt _ 
foreign trust because of paragraph (g) of the definition “ex- _ 
empt foreign trust” in subsection 941) and the trust holds, _ 
at any time in the particular taxation year, property in re- 
spect of which it has waived a right to receive an amount. _ 


Related Provisions: 96(1)(a)Gii)(K). —_ Application to partnership. 


e 


(3) Where accrual method applies — Subject to 
paragraph (2)(b), this subsection applies to a taxpayer — 
for a particular taxation year of the taxpayer in respect 
of a particular participating interest, in a non-resident — : 
entity, held in the particular taxation year by the tax- to i taxpayer fon : taxation year (referred to in th 
payer (and in respect of any other participating interests, | — mentary as the “preceding taxation year”) that endec before 
in the non-resident entity, that are held in the particular — the particular taxation year in respect of the particular par-_ 
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ticipating interest, unless subsection 94. 29) applied for that | 


_ preceding taxation year to the taxpayer in respect of the 
particular panieipaing interest as ~~ of the ae ‘partici 
paling interests); . es 


* the taxpayer files, ‘with the taxpa 
. Hed on or ‘before “ ax 


Tle atcatation 
and any income 
tion of the entity’s incor 
ment income with its income compu 


formula. in the “income allocation 


Where cotporation becor 


(4) Income incl 


payer in respect of a participating i 
dent entity, in. ena ae taxpay 
a taxation 


: ation year, — 


B is the total of all amount ne 
. _ taxpayer’ s loss allocation. pec of the nance 
_ pating interest for each taxation year of the non- 
resident entity that ends in the eee taxation 
year, : 


C is the total of all amounts each of which is the 
specified tax allocation of the taxpayer in respect 
of the participating interest for each taxation year 
of the non-resident entity that ends in the particu- 
lar taxation year, and 


D is the amount, if any, by which 


(i) the amount determined under subparagraph 
(b)(i) in respect of the taxpayer and the partic- 
ipating interest for the taxation year (referred 
to in this paragraph as the “preceding taxation 
year’) of the taxpayer that immediately pre- 
ceded the particular taxation year 


exceeds 
(ii) the amount determined under subpara- 
graph (b)(ii) in respect of the taxpayer and the 
participating interest for the preceding taxa- 
tion year; and 


S. 94.3(4) 


the sb SBhute’ value of iit negative amount, if 
ae determine d ape the formula in peer (a) 


a the fot of all amounts Subic under para- 
: Bae (a) in ees the eins S income, 


‘that ende d before the 2 parce taxation year. 
1 Notes: oo subsection oO applies to a pe 


interest ina hon-resident entity, in 

income for the particular taxation 

b ection 94. 3(4 ) will apply in computing the taxpayer's 

0 or r loss. for the particular taxation year from propery 
he 


ting interest . each taxation year of 
t / that ends in ie ey taxation 


ductior ‘of the neshuive amount, as a loss from property from a 
property that is the participating interest, in computing the tax- 
payer’s income for the particular taxation year. However, the 
deduction is limited by net cumulative positive balance deter- 
mined under subparagraph. 94.3(4)(b)Gi) in respect of the tax- 
payer for such property in respect of preceding taxation years 
of the non-resident entity. 


An unused loss allocation is treated as a loss from property and 
is carried forward to offset the total amount otherwise required 
to be included in computing the taxpayer’s income from pro- 
perty under subsection 94.3(4) for a subsequent taxation year 
of the non-resident entity. For more detail, see the commentary 
on the definition “loss allocation” in subsection 94.3(1). 


The following examples illustrate the operation of subsection 
94.3(4). 


Example 1 


Canco owns shares in the capital stock of FIE-1, which like 
Canco has a calendar taxation year. Canco’s income (loss) al- 
locations for, 2003, 2004, 2005, 2006 and 2007 are ($100), 
$25, $90, ($20) and $50, respectively. FIE-1 pays no income or 
profits taxes. 


687 


S. 94.3(4) Income Tax Act, Part I, Division B 


Results 


1. The amount included under paragr 
Canco’s income for 2003 is nil (B = : 
determined under paragraph 94. 3(4)(b) for 
which can be carried forward to 200 
2. The amount included under paragraph 
Canco’s income for 2004 is nil (A = $25, D 
amount determined under paragraph | 9 
$75, which can be carried fe 


3. The amount included unde para 
Canco’s income for 2005 is $. 
amount determined ; under parag ipl 
ni 


4. The Gyount “eluded 
Canco’s income for 2006 
amount deductible u 
the lesser of $20 an ($15). 
allocation | can be carr, 


5. the amount inch led 1 
Canco’ Ss income fo 


Example Z 


Canco. owns. shares | in the « 
Canco has a calendar taxati 
locations for, 2003, 20 
($125), ($175 ) $300. an 
its taxes. 


Results 


2004 is $225 ( (- 
: 2005 | 


ABC ies 


4. ABC Ine. is not a FIE, bud would be 
affiliate of FIE-1 iy FIE-1 Bias resident t it 


controlled foreign affiliate of Cane 
5. FIE-1 earns $5,000 in interest income in 2003. 
receives a dividend of $1,000 Mes ABC Inc. FIE-1 ae nC 7 
income or profits taxes. — : i 


6. The fair market value of FIE-1’ 5 aes in ABC Ine ie 
creases by $6, 500 in 2003. : 


* Assume foreign tax ai d 


Results — _ oo : - | ipa: 
1. Under the definition “income allocation” in subsection | ** Assume that an equivalent int is 
94.3(1), Canco is required to compute its share of FIE-1’s _ the laws of the relevant foreign jurisdiction to reduce FIE- 


income. For this purpose, FIE-1’s income is generally com- 1’s tax liabilities after 2004. 
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Results 


Mireille’s income picasa loss nllocaian. nd lear - 


tax allocations are shown in the table below, as are the resul 
ing income inclusions and deductions under subsec 
94. (4). The specified tax allocations 


30% (Mireille’s percentage interest) aes 2 i . 
tor sais Mireille if For eee ie 2003 Mireil 
006 


ments to adjusted cost ‘base. 


(5) Adjusted cost et In computing 
cost base to a taxpayer of a participating 
non-resident entity, at any time 
(a) there shall be added the tot 
of which is 


(i) the amount aded, as income Shon: a | property 

that is the participating. interest, under paragraph — 

_ (4)(a) in computing the taxpayer’s income for a_ 
taxation year of the taxpayer that ended before 
that time (or that would have been so added if 
this Act were read without reference to subsec-_ 


tion ‘564. 1) and sections 74.1 to 75), and 


(ii) the product obtained when the amount deter: 


mined under paragraph (j) of the description of A 
in the definition “income allocation” in respect of 
the taxpayer and the participating interest for a 
particular taxation year of the non-resident entity 
that ended in a taxation year of the taxpayer that 
ended before that time and at the end of which 
particular taxation year the taxpayer held the par- 
ticipating interest is multiplied by the amount that 
is determined by the fraction B/C described in the 
formula in that definition and that was used in 
computing the taxpayer’s income allocation in re- 
spect of the participating interest for the particu- 
lar taxation year; and 


(b) there shall be deducted the total of all amounts 
each of which is 


(i) the amount deducted, as a loss from a property 
that is the participating interest, under paragraph 
(4)(b) in computing the taxpayer’s income for a 
taxation year of the taxpayer that ended before 
that time (or that would have been so deducted if 


S. 94,3(5) 


this Act were read without reference to subsec- 
_ tion 56(4.1) and sections 74.1 to 75), 


(it) the product obtained when the amount deter- 
_ mined under paragraph (k) of the description of A 
in the definition “income allocation” in respect of 
the taxpayer and the participating interest for a 
_ particular taxation year of the non-resident entity 
that ended in a taxation year of the taxpayer that 
ended before that time and at the end of which 
particular taxation year the taxpayer held the par- 
_ ticipating interest is multiplied by the amount that 
i determined by the fraction C/D described in the 
formula i in the definition “loss allocation’ that 
was us omputing the taxpayer’ s loss alloca- 
tion in respect of the participating interest for the 

_ particular taxation year, and 


i) the product obtained when the amount deter- 
mined under paragraph (1) of the description of A 
in the definition “income allocation” in respect of 

_ the taxpay : and ae ee interest for a 


: formula in tie ‘dennition “loss allocation” that 
| Was used in computing the taxpayer’s loss alloca- 
tion in respect of the participating interest for the 
particular , ation: year. 


Technical Notes: New : subsection 94. 3(5) piovides for ad- 
justments to the adjusted cost base (ACB) of a participating in- 
terest in an 1 entity held by a taxpayer. 


‘ for an addition to the ACB of a 
taxpayer of a participating interest, in a non-resident entity, at 
any time of the amount that is the total of the amount included 
in computing the taxpayer’s income under paragraph 94.3(4)(a) 
for a taxation year of the taxpayer that ended before that time 
and the product obtained when the amount determined ee 
paragraph (j) of the description of “A” in the definition “ 
come allocation” in subsection 94.3(1) (taxable capital gains ‘of 
the non-resident entity) in respect of the taxpayer and the par- 
ticipating interest for a particular taxation year of the non-resi- 
dent entity that ended in a taxation year of the taxpayer that 
ended before that time and at the end of which particular taxa- 
tion year the taxpayer held the participating interest is multi- 
plied by the percentage that the fair market value of the interest 
represents of the fair market value of all participating interests 
in the entity. 


Conversely, paragraph 94.3(5)(b) provides for a reduction to 
the ACB of a taxpayer of a participating interest, in a non-resi- 
dent entity, at any time, of the total of three amounts. The first 
is the amount deducted, as a loss from a property that is the 
participating interest, under paragraph (4)(b) in computing the 
taxpayer's income for a taxation year of the taxpayer that en- 
ded before that time. The second and third amounts are the 
product obtained when the amount determined under paragraph 
(k) or (1), as the case may be, of the description of A in the 
definition “income allocation” (allowable capital losses of the 
non-resident entity and allowable business investment losses of 
the non-resident entity) in respect of the taxpayer and the par- 
ticipating interest for a particular taxation year of the non-resi- 
dent entity that ended in a taxation year of the taxpayer that 
ended before that time and at the end of which particular taxa- 
tion year the taxpayer held the participating interest is multi- 
plied by the percentage that the fair market value of the interest 
represents of the fair market value of all participating interests 
in the entity. 


For more information, see the commentary on new paragraphs 
53(1)(m.1) and 53(2)(w). 
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Related Provisions: 53(1)(m.1) — Addition to sre SON 
Deduction from ACB. 


Definitions [s. 94.3]: “adjusted cost base” — 54, 248(1); “allowable 
business investment loss” — 38(c), 248(1); “amount”, “business” — 
248(1); “capital gain” — 39(1)(a), 248(1); “capital loss” —- 39(1)(b), 
248(1); “capital property” — 54, 248(1); “controlled foreign affili- 
ate” — 94.1(2)(h), 95(1), 248(1): “corporation” — 248(1), Interpreta- 
tion Act 35(1); “dividend” — 248(1); “entity”, “exempt interest’ — 


94.1(1); “filing-due date” — 248(1); “foreign affiliate” — 95(1), 248(1); 


“foreign investment entity” —94.1(1), 94.1(2)(q); “fresh-start year”, 
“income allocation” — 94.3(1); “income from propery -- 9), 1035 
allocation” — 94.3(1); “Minister” — 248(1); “non-resident entity” — 


94.1(1); “participating interest’ — 94.1(1); ° ‘prescribed’, “property — 


248(1); “relevant tax factor’ —95(1); “resident in Canada” — 250; 
“specified interest” —94.1(1); “specified tax allocation” — 94.3(1); 


“taxation year” — 94.1(1), 249; “taxpayer” — 248(1); “trust” — 104(), 


248(1), (3): “written” — Interpretation Act doe. —_— 


94.4 Foreign investment eniltieg relat Aron c 


double taxation — (1) Definitions and ies of 
application — In this section 


(a) the definitions in subsection 94.1(1) apply: 
(b) subsection 94.1(2) applies; and 
(c) paragraph 94.2(2)(a) applies. 


Technical Notes: New section 94.4 provides rules to tae 


nate double taxation of income where an amount of income of 
a non-resident entity, in respect of which any of sections 94.1 
to 94.3 has applied in calculating the income for a year of a 


holder of an interest in the non-resident entity, becomes paya- _ 
ble (determined by reference to Gas 94. yo), ts to ce 


interest holder. 


Subsection 94.4(1) provides that the definitions! in subsections 
94.1(1), and the rules of application in subsection oe 1(2) and . 


paragraph 94.2(2)(a), apply in section 94.4. 


(2) Prevention of double taxation — Acsignated: 

cost and mark-to-market regimes — If one or 
more amounts become, at a particular time in a particu- 
lar taxation year of a taxpayer that begins after 2002 or 

in a preceding taxation year of the taxpayer that begins — 
after 2002, payable to the taxpayer from a particular en- 
tity or another entity in respect of a participating interest © 
in the particular entity (other than an amount that is pro- 
ceeds of disposition of the participating interest, or of a 
part of it, or that is included in the total determined 
under clause (4)(a)(i)(A) in respect of the taxpayer and — 
the participating interest for any of those taxation 

years), and the taxpayer is at the particular time resident — 


in Canada, 


(a) there may be deducted in computing the tax-— 
payer's income for the particular taxation et the 


lesser of 
(i) the amount, if any, ae which 
(A) the total of all amounts each of which is 


an amount that is in respect of any of those 


amounts payable and that is included (other- 


wise than because of variable C in applying 


the formula in the definition “mark-to-market 
formula” in subsection 94.2(1)) in computing 
the taxpayer’s income for any of those taxa- 
tion years 


exceeds 


(B) the total of all amounts each of which is 
an amount that is in respect of the participat- 
ing interest and that is deducted under this 
paragraph in computing the taxpayer’s income 
for any of those preceding taxation years, and 


_ (b) in computing the adjusted cost base to the = 


Income Tax Act, Part I, Division B 


(ii) the amount, if any, by nee - ee of od 
amounts each of whichis u 


(A) an amount, in respect of the plkeeipanng® 
interest, that is included, or that would if this _ 
Act were read without reference to subsection | 
94.2(20) have been included, under subsection — 
94.1(4) or 94.2(4) in computing the wets. So 
income for any of those taxation years, or , 


(B) the amount, if any, by which all amour n 


each of which is an amount required by para. 
graph 94. OG to be added i in renee at 


“come. a any of those “preceding taxatic Dn. 
/ years, OF _ - 
_(E) that is dodaced: slider the Ae a in 
computing the taxpayer’ s income for any: i 
those preceding taxation years; and 


: - pays of me ta ie are. ft 


amount becomes pee Ge a Dhaene ae ina se vara _ 
taxation hae of a we ohes that — after eae or in a pre- - 


the. taxpayer from. a vio fesident entity in ‘respect e a partici- 
pating interest in the entity held by the taxpayer (othe 
than as consideration for the disposition of the interest 
taxpayer is resident in Canada at the particular time, a deduc- 
tion is permitted to offset (against any income eee in re- 
oe of the interest under subsection 94. woe or 9 


ee to the lesser Of: 
* the amount, if Cate by which the total of “tho 


section 94. 2(4)) in pompuens the taxpayer: s income 
any of those years, exceeds the total of all amounts ded 
_ ble in respect of the participating interest in any | 
/ preceding years under paragraph 94. A2)(a), and 


® 


the amount, if any, by which the total of - - 


the amounts included (or that, bur for cubeetlola 94, (20), 
_ would have been included) in respect of the participating 
interest under subsection 94. 1(4) or 94.2(4) in computing 
the taxpayer’s income for the taxation year or a a 
taxation year, and ‘ 


the amounts required by paragraph 94. 3(5)(a) to. a added 
in computing at the particular time the adjusted cost base to 
the taxpayer of the participating interest 


exceeds the total of all amounts one of hick: is an 
amount, in respect of the participating interest, 


* that is required by paragraph 94.3(5)(b) or paragraph 
94.4(4)(b) to be deducted in computing at the particular 
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time the adjusted cost pase to the cule at = on ge 
ing interest, 


¢ that is deducted (or that, but for subséction 94. 2(20), would 


have been deducted) under subsection 94.2(4) in computing 
the taxpayer's income for any of those taxation a or 


¢ that is. deducted under paragraph 94. 4(2y(a 


years. 


computing : 
the taxpayer’ s income for any of fe rec ne exeHor . 


The amount deducted fon income s under paragraph 94. 4(2)(a) : 


in respect of the interest must also be deducted in computing 


the adjusted cost base of the interest. For more eee see 


the commentary on new paragraph 53Q)(w oo 


94 42). 
Example 


_ ic nco’ ie under cubsecsin 94. I 4) i in 1 respect of . 
_ is participating interest in Foreignco for 2003 i is $100,000. 
__ Foreignco pays a dividend Of $50,000 to Canco in 2003. . 
_ Canco includes the dividend in income pursuant to section 
90 and claims a deduction of $20,000 in computing its tax- 
able income pursuant to subsection 113(1). No foreign 

ae faxes were yes ae Canco mn the pe 000 


- dividend. 
Results 


Lt Cone s eben rom. income. unde : ibseotion 
—94.4(2) is equal to $50,000, being the lesser of the income 
_ inclusion as a result of the payment (= 850, 000) and the 
amount wh the income inclusion under subsection ae 17) 


7 ($100,000). 


| 2 The a oid eG be ae same oh he $50 000 : 


dividend were instead oe in a subsequent year. 


Related © Provisions: — §3(2)(w) — Deduction from — ACB; 


87(2)G. 95) — Amalgamation — continuing corporation; 149(10)(c) — 


Where corporation becomes or ceases to be exempt. 


3) Foreign taxes paid — Tifa particular amount is in- 
cluded in computing, in respect of a taxpayer, the 
amount determined under subparagraph (2)(a)(@) in re- 
spect of a participating interest, in a foreign investment 


entity (other than, where the taxpayer is a corporation, a 
foreign investment entity that is, at the time the particu- 
lar amount was received by the taxpayer, a forei gn affil- 
iate of the taxpayer), of the taxpayer for a taxation year 
of the taxpayer, the taxpayer may deduct in computing 
the taxpayer’s income for the taxation year the product 
obtained when the taxpayer’s relevant tax factor (as de- 
fined by subsection 95(1)) for the taxation year is multi- 
plied by the lesser of 


(a) the amount of the non-business income tax (as 
defined in subsection 126(7)) paid by the taxpayer 
for the taxation year in respect of the particular 
amount, and 


(b) 15% of the amount determined under subpara- 
graph (2)(a)(ii) in respect of the taxpayer in respect 
of the participating interest for the taxation year. 


Technical Notes: Under subsection 94.4(3), if a particular 
amount is included in computing, in respect of a taxpayer, the 
amount determined under subparagraph 94.4(2)(a)(i) in respect 
of the taxpayer’s participating interest in a foreign investment 
entity (other than, where the taxpayer is a corporation, a for- 
eign investment entity that is, at the time the particular amount 


The Se below illustrates the ope ion of subsection ion 
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was received by the taxpayer, a foreign affiliate of the tax- 
payer) for a taxation year of the taxpayer, the taxpayer may 
deduct in computing the taxpayer’s income for the taxation 
year the product obtained when the taxpayer’s relevant tax fac- 
tor (as defined by subsection 95(1)) for the taxation year is 
multiplied by the lesser of — 

* the amount of non-business income tax (as defined in sub- 
_ section 126(7)) paid by the taxpayer for the taxation year in 

respect of the particular amount, and 


© 15% of the amount determined under subparagraph 
94.3(2)(a)(ii) in respect of the participating interest of the 
taxpayer for the taxation year. 
Subsection 94.4(3) is relevant where a FIE distribution is made 
in respect of a taxpayer’s participating interest and the distribu- 
tion is subject to non-business income tax imposed by the gov- 
ernment of a country in which the FIE is resident. Because of 
new subsection 126(1.2), described in the commentary below, 
a taxpayer is not entitled to a tax credit under subsection 126(1) 
in respect of non-business income tax paid by a taxpayer in 
respect of the distribution if the taxpayer made a deduction 
under subsection 94,.4(3) in respect of the particular amount. 


(4) Prevention of double taxation — accrual re- 
gime - —— If one or more amounts become, at a particular 
time in a particular taxation year of a taxpayer that be- 
gins after 2002 or in a preceding taxation year of the 
taxpayer that begins after 2002, payable to the taxpayer 
from a particular entity or another entity in respect of a 
participating interest in the particular entity (other than 
an amount that is proceeds of disposition of the partici- 
pating interest or a part of it), and the taxpayer is at the 
particular time resident 1 in Canada, 


(a) there may be deducted in computing the tax- 
_ payer's income - for the particular taxation year the 
- lesser or 


@ the amount, if any, by which — 


_ (A) the total of all amounts each of which is 
an amount that is in respect of any of those 
amounts payable and that is included (other- 
wise than because of variable C in applying 
_ the formula in the definition “mark-to-market 
formula” in subsection 94.2(1)) in computing 
the taxpayer’s income for any of those taxa- 
tion years exceeds the total of all amounts 
each of which is an amount, that is in respect 

of the participating interest, 


- (B) that is deducted under this paragraph in 
computing the taxpayer’s income for any of 
those preceding taxation years, 


— (C) that is deducted under paragraph (2)(a) in 
computing the taxpayer’s income for any of 
those preceding taxation years, 


(D) that is deductible under subsection 91(5) 
in computing the taxpayer’s income for the 
particular taxation year or any of those pre- 
ceding taxation years, or 


(E) that is deductible under section 113 in 
computing the taxpayer’s taxable income for 
the particular taxation year or any of those 
preceding taxation years, and 


(ii) the amount, if any, by which 


(A) the total of all amounts each of which ts 
an amount required by paragraph 94.3(5)(a) to 
be added in computing at the particular time 
the adjusted cost base to the taxpayer of the 
participating interest, 


S. 94.4(4)(a)(ii) 


exceeds the total of all amounts a oF which i iS 

an amount : . 
(B) required by paragraph 94. 3(5)(b) to be de: / 
ducted in computing at the particular time the 
adjusted cost base to = ee. of the p: 
ticipating interest, or 


(C) that is deducted ae hie paragraph i in 


respect of the Participating interest in comput- — 
ing the taxpayer's income f - 
ve Pipes taxation iho and 


inco me. 


Technical Notes: “Ur r Bice “alien : 
taxation year ae a taxnayer thar be 
ceding taxation ee of the ie! 


taxpayer is resident in 
tion is permitted to off 
spect of the interest un on 94. 
inclusion resulting from the amou it pa 


ing ‘the taxpayer s income 7° any oe those 
tion years. 


The amount deducted for income ae paragraph 94. A(A)(a) 
in respect of the interest must also be deducted i in comp ting 


the commentary on new paragraph 200) 


Related Provisions: 53(2)(w)— | Deduction from” 
87(2)G.95) — Amalgamation — continuing corporation; 94(5) — When. 
trust ceases to be resident in Canada; Oe ‘here oe : 
becomes or ceases to be exempt. 2 


Definitions [s. 94.4]: “adjusted cost base 54, 248(1); “Anlourie’s « 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “designated 
cost” — 94.1(1); “disposition” — 248(1); ” ely —- 74 1(1); “foreign — 
affiliate” —95(1), 248(1); “foreign investment entity” — 94. 1(1), 
94.1(2)(q); “participating interest’ — 94.1(1), 94.1(2)(s); “payable” — 
94.1(2)(0), 94.4(1)(b); “relevant tax factor” — 95(1); “resident in Can- 
ada” — 250; “taxable income” — 248(1); taxation 
249: “taxpayer” — 248(1). _ 
Application: The October 30, 2003 Notice of Wie and ‘Means Motion 
(NRTs and FIEs), s. 16, will amend s. 94.1 to read as above, and add ss. 


94.2 to 94.4, applicable to taxation yeats that begin after 2002, except 
that 


(a) any election referred to in any of ss. 94.1 to 94.3 made by a 
taxpayer is deemed to have been filed with the Minister of National 
Revenue on a timely basis if it is filed with the Minister on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year 


Income Tax Act, Part I, Division B 


that includes the day of Royal Assent _ “ October: ae tae No: 
__ tice of Ways and Means Motion); and — : oS 


fe (b) for taxation years that begin before October 30, 2003, sine - 
(aii) of the definition * ee interest” in ees 94.1(1) is to be : 
_ a follows: : 


ear: Furthermore: on the ae of their 
foreign- based. investment fund, investors my al ; 
convert ordin iI u 
lower rai 
number of ( 


isle 


ir es it 
ina roneientesed investment fund and one of the main reasons 
i acquiring, holding or fae the interest in such property is 


is imputed to the taxpayer ‘and sahied to tax, iy 
amount is determined by multiplying the cost of the taxpayer s 
interest in the fund by a prescribed interest rate. _ : 


The current provision, however, has rarely been applied. koe : 
nue Canada has had difficulty in enforcing this provision be-_ 
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fund was astute’ sa as / to 
the provision may have been effective y 

1984, its impact has weakened over r the years. 
sion has been applied; it has been criticized as su 


income accruing in the fund. 
Bese ences: and se Te 


pos 
vesting | in foreipn-based 
property to non-resident 
there i is no tax advantage 


pea investmie 
sufficient information at 
come accrual approa 
ee affiliates ° 


non-resident corporalicn. trust, Aind or ‘other « entity where 
more than 50 per cent of the cost of the entity’s assets are 
investment properties. Look-through rules would apply in — 
respect of significant investments in other entities for the _ 
purpose of making this determination. Where trusts are 
subject to the proposed. non-resident trust rules, such trusts | 
would not be subject to these rules. : 


That investment funds situated in the United Site not be. 
subject to these rules since tax avoidance and deferral op- 
portunities are not a concern through the use of such 
vehicles. _ 


That a five-year exception for temporary residents and new 
immigrants apply. Additional exemptions could be contem- 
plated to remove from the rules foreign- based investment 
funds that are clearly not used to avoid or defer Canadian 
tax. 


That the proposed rules apply to any taxation year com- 
mencing after 1999, with respect to any interest in a for- 
eign-based investment fund (in which the taxpayer does not 
already own an interest) not covered by the exceptions, ac- 
quired by a Canadian resident on or after February 16, 
1999. All interests in any foreign-based investment fund 
not covered by the exceptions would be subject to the pro- 
posed rules for taxation years commencing after 2000. 


s 


S. 95(1) con 


95. (1) Definitions for this subdivision — In this 
SuDLysSIOn, 


posed Amendment - — 95(1) opening 
: _ words - : 


95. anion re foreign aftiliates — (1) In this 
bother | ian § sections ey to he 4), 


95(1) as cmon so tba ioe. definitions do not 
urposes of sections 94 to 94.4, except where the 
for the purposes of the Act as a whole be- 
at endment ee to taxation 


defi sitions ta Sisecien 95(1) are 


“active business” 
means any business carried on by the affiliate other than 


of a foreign affiliate of a taxpayer 


(a) an investment business carried on by the affiliate, 
or 


(b) a business that is deemed by subsection (2) to be a 
business other than an active business carried on by 
the affiliate; 


Related Provisions: 95(1)“income from an active business” — What 
income included; 248(1) — Meanings of “active business” and “business”. 


History: The definition “active business” added to subsec. 95(1) by 1995, 
c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates of 
taxpayers that begin after 1994 except that, where there has been a change 
in the taxation year of a foreign affiliate of a taxpayer in 1994 and after 
February 22, 1994, the new definition applies to taxation years of such 
foreign affiliate of the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 
(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


‘controlled foreign affiliate’, at any time, of a taxpayer 
resident in Canada means a foreign affiliate of the tax- 
payee that was, at that time, controlled by 


yposed Amendment — 95(1)“controlled 
foreign affiliate” opening words 


“controlled foreign affiliate”, at any time of a taxpayer 
resident in Canada, means a foreign affiliate of the tax- 
payer that is, at that time, a controlled foreign affiliate 
of the taxpayer because of paragraph 94.1(2)(h) or that 
is, at that time, controlled by 

Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 17(2), will amend the opening words of the 
definition “controlled foreign affiliate” in subsec. 95(1) to read as 


above, applicable to taxation years, of a foreign affiliate of a taxpayer, 
that begin after 2002. 


Technical Notes: The income for a taxation year of a tax- 
payer resident in Canada includes, under subsection 91(1), a 
specified percentage of the foreign accrual property income 
(FAPI) of any controlled foreign affiliate of the taxpayer. In 
order to eliminate overlap between the FAPI rules and the rules 
for foreign investment entities in sections 94.1 and 94.2, the 
latter rules generally do not apply in respect of a taxpayer’s 
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interest in a controlled foreign affiliate of a taxpa yer reside ti 
Canada. An election is provided under ne 

94.1(2)(h) under which a foreign affilia . 
treated as the taxpayer’s controlled fc eign 


The definition “controlled foreign affiliate” 
to foreign affiliates that are deemed by 
be controlled foreign affiliates 


(a) the taxpayer, 


(b) the taxpayer and not more than four other persons 
resident in Canada, 


(c) not more than 4 persons resident in Canada, other 
than the taxpayer, 


(d) a person or persons with whom the taxpayer does 
not deal at arm’s length, or 


(e) the taxpayer and a person or persons with whom 
the taxpayer does not cea at arm’s length; 


_ Proposed Amen 


“controlled forei 
resident i in Canad. 
payer that 


after 1995 and before 2003, that definition is S to” 
“controlled pee affiliate”, at any i 
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—not more than four persons resident in Canada 
(other than the taxpayer or persons with wh m the 
faxppyer. does i not He at i arm ’s Lee LT. 


ate” ie a be neta: oe oe ay 


“controlled foreign affiliate” , at any. 
resident in Canada means a -a foreign affi 
that a 


“cc 


of definition to loan by corporation to non-resident; 94.1(1)“exempt inter- 
est”(a)(i) — CFA excluded from foreign investment entity (FIE) rules; 
94.1(2)(h) — Where entity deemed to be CFA and thus excluded from FIE 
rules; 95(2)(u) — Shares deemed owned proportionately by each share- 
holder; 95(2)(v)—(x) — Shares held through trust or partnership deemed 
owned proportionately; 128.1(1)(d) — Foreign affiliate becoming resident 
in Canada deemed to have been controlled foreign affiliate; 233.4(4) — 
Reporting requirements; 248(1)“controlled foreign affiliate’ — Definition 
applies to entire Act; 256(6), (6.1) — Meaning of “controlled”. 


History: Paras. (c) to (e) of “controlled foreign affiliate” in subsec. 95(1) 
substituted for para. (c) by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(1), 
applicable to taxation years commencing after July 13, 1990. Para. (c) for- 
merly read: 


ais a related group of which the on a was a member; 


_ Proposed Additi Dt 


Mentity” includes - aS: 


will add iid definition: enteg? | io subsec. “95(1), gpolicdbie in respect of 
er r December 


taxation sons of a ee affiliate of a ee that end 
19, 2002. . 
Technical Notes: The new. definition fepaty” in subsection 
95(1) i is relevant for proposed | new subsection 95(3.6). An entity 
is defined as including an association, a corporation, a fund, a 
natural person, a joint venture, an a a es 
syndicate and a trust. 


This new definition applies in respect of taxation years, of a for- 


eign affiliate ae a taxpayer, that end on or after December 20, 
2002. 


“excluded property” of a foreign affiliate of a taxpayer 
means any property of the foreign affiliate that is 


(a) used or held by the foreign affiliate principally for 
the purpose of gaining or producing income from an 
active business, 


(b) shares of the capital stock of another foreign affili- 
ate of the taxpayer where all or substantially all of the 
property of the other foreign affiliate is excluded pro- 
perty, or 


(c) an amount receivable the interest on which is, or 
would be if interest were payable thereon, income 


S. 95(1) exe 
from an active business sli: virtue of subparagraph 
(2)(a)G), 


Proposed ‘Amendment — -95(1)"excluded 
a property”(a)-(c. 4) 


- (a) used or held by the foreign affiliate principally 


io ae the purpose of Jeane or jae income ee 


x sof the capital stock of ahothek ci a 
f ayer Vv where i or sp aa all of 


or. sid be, if shore were cote 
iy, i Seas from an active business : 


be Pe eee 40. os ‘cen : 
oO sence its: tisk, with re- 


Acp ou The Pepa 27, 2004 draft lezielanon, ‘subsec. 13302), 
will —_ paras. (a) to (c) of ms definition : oe Lavoe a m sub- 


years, ofa foreign affiliate of a nes het bora after Decontes 20, 
2002. Paras. (a), (c) and (c. . oe oe be inion to taxation 
years that begin after 1994: 

amendments. 


if a taxpayer has made what would, but for ‘hs eines be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’ s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4). to (5) of the Act, any ‘assessment of a 
taxpayer's tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Technical Notes: [Global Section 95 Election — See under 
95(2)(a) — ed.] 


[Fresh Start Section 95 Election — See under 95(1)“taxable 
Canadian business” — ed.] 


The definition “excluded property” in subsection 95(1) of the 
Act is relevant for the purposes of computing the foreign ac- 
crual property income (FAPI) and the tax surpluses and deficits 
of a foreign affiliate of a taxpayer. Under the definition “for- 
eign accrual property income” in subsection 95(1), capital 
gains and losses from the disposition of excluded property are 
disregarded in computing FAPI except in the circumstances set 
out in the description of B in the definition of FAPI. 


Paragraph (a) of the definition “excluded property” provides 
that any property used or held by the foreign affiliate princi- 
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pally for the purpose of gaining or producing income from an 
active business is excluded property under that definition. Para- 
graph (a) of the definition is amended to clarify that property _ 
does not meet the requirements of that paragraph unless the _ 
property is used or held by the foreign affiliate principally fi | 

the purpose of gaining or producing — income from a 
business that i is carried on by i 


Paragraph (b) of the definition ‘ ‘excluded pea provides” 

that shares owned by a foreign affiliate of a taxpay 
capital stock of another foreign affiliate of the taxp er 
cluded property if all or substantially all of the 
other foreign affiliate is excluded property. Paragraph 
definition i is . to mee ae = eT py a forei; 


Poke: unless all or er ea 
of the Proper of the: other a 


filiate of a cea ie the interes 
or would be if interest were pay 
tive business because of subp 
(c) of the definition i is amend sd tc 
cluded poe {0 include oe ert 


with respect to an amo none t 
Bae: coe in genet par: 


nated, enters into a currency ne agreement wath respect 
all or a portion of that amount receivable. In such uation, 
new paragraph (c. 1) ensures that the income or loss rom. ‘that: - 
hedge receives the same income characterization as the i income — 
or loss from the property being hedged; Le., the income or loss _ 
from that hedge is considered to be income or loss from oo 

sale of excluded property. - : 


New paragraphs (a), (c) and (c.1) of the deaniion” “exchided : 
property” apply to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002. Those paragraphs — 
are part of the Global Section 95 Election _— oe 
[under 95(2)(a) — ed.]. 


New paragraph (b) of the definition “excluded propa” 
plies to taxation years, of a foreign affiliate of a taxpayer, fe 
begin after December 20, 2002. 


and, for the purposes of the definitions “foreign affiliate” 
in this subsection and “direct equity percentage” in sub- 
section (4) as they apply to this definition, where at any 
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time a foreign affiliate of a taxpayer has an interest in a 
partnership, 


(d) the partnership shall be deemed to be a non-resi- 
dent corporation having capital stock of a single class 
divided into 100 issued shares, and 


(e) the affiliate shall be deemed to own at that time 
that proportion of the issued shares of that class that 


(i) the fair market value of the affiliate’s interest in 
the partnership at that time 
is of 
(ii) the fair market value of all interests in the part- 
nership at that time; 
Related Provisions: 85.1(4)(a) — Exception to share-for-share ex- 
change rules where foreign affiliate’s property is substantially all excluded 
property; 93(1.4) — Disposition by FA of share of FA — share deemed 
not to be excluded property; 94.1(1)“exempt property’’(b)(i1) — Excluded 


property exempt from foreign investment entity rules; Reg. 5907(5.1) — 

Rules on disposition of excluded property by FA. 

History: That portion of the definition “excluded property” following 

para. (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(2), 

applicable after 1989. That portion formerly read: 
and for the purpose of this definition, where a foreign affiliate of a 
taxpayer has an interest in a partnership and the fair market value of 
the interest is equal to or greater than 10% of the fair market value 
of all interests in the partnership, the partnership shall be deemed to 
be another foreign affiliate of the taxpayer and the interest of the 
foreign affiliate in the partnership shall be deemed to be shares of 
the capital stock of that other foreign affiliate; 


“foreign accrual property income” of a foreign affiliate 
of a taxpayer, for any taxation year of the affiliate, means 
the amount determined by the formula 


ons Lala SORES eee 


“A” in the definition : foreiee ecru property Beit! : 
detail on pape ph PONE: 3), see as : commen on 
paragraph. — 


where 


A is the amount that would, if section 80 did not apply to 
the affiliate for the year or a preceding taxation year, 
be the total of the affiliate’s incomes for the year from 
property and businesses (other than active businesses) 
determined as if each amount described in clause 
(2)(a)(ii)(D) that was paid or payable, directly or indi- 
rectly, by the affiliate to another foreign affiliate of ei- 
ther the taxpayer or a person with whom the taxpayer 
does not deal at arm’s length were nil where an 
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amount in respect of the income derived by the other 
foreign affiliate from that amount that was paid or 
payable to it by the affiliate was added in computing 
its income from an active business, other than 


(a) interest that would, by virtue of paragraph 
81(1)(m), not be included in computing the income 
of the affiliate if it were resident in Canada, 


(b) a dividend from another foreign affiliate of the 
taxpayer, 


(c) a taxable dividend to the extent that the amount 
thereof would, if the dividend were received by the 
taxpayer, be deductible by the taxpayer under sec- 
tion 112, or 


(d) any amount included because of subsection 

80.4(2) in the affiliate’s income in respect of in- 

debtedness to another corporation that is a foreign 

affiliate of the taxpayer or of a person resident in 

Canada with whom the taxpayer does not deal at 
_ arm’s length, 


A.1 is twice the total of all amounts included in comput- 


ing the affiliate’s income from property or businesses 
(other than active businesses) for the year because of 
subsection 80(13), 


A.2 is the amount determined for G in respect of the af- 


B 


filiate for the preceding taxation year, 


is such portion of the affiliate’s taxable capital gains 
for the year from dispositions of property, other than 
dispositions of excluded property to which none of 
paragraphs (2)(c), (d) and (e) apply, as may reasonably 
be considered to have accrued after its 1975 taxation 


year, 


_ Proposed Amendment — ~95(1 )Sforeign 
accrual property income”B - 


B is the portion of the affiliate’s income (to the cee 
that the income is not included under the description _ 


of A), or of the affiliate’s taxable capital gains that 
can reasonably be considered to have accrued after 
its 1975 taxation year, as the case ae be, for the 


year 


(a) from the dispositions of proceny. other than - 


dispositions of excluded property, 


-(b) from dispositions of excluded property. to 
which any of paragraphs (2)(c), (c.2), (d), (d.1), 
fe), (6.]), (€.3) 10 Ce. > and . 4) and peer ~ 
plies, or 
(c) arising because at a gain under vitiseetion 
40(3) in respect of a share because of a dividend 
on the share referred to 


(2)(e.3)(iv) or (e.4)(v), 


Application: The February 27, 2004 draft legislation, subsec. 133(3), 
will amend the description of B in the definition “foreign accrual pro-_ 


perty income” in subsec. 95(1) to read as above, applicable in respect of 
taxation years, of a foreign affiliate of a taxpayer, that end after Decem- 
ber 19, 2002. 


Technical Notes: The definition “foreign accrual property 
income” in subsection 95(1) is relevant for the purposes of sec- 
tion 91 and for the purposes of computing the tax surpluses and 
deficits of the foreign affiliate of a taxpayer. Section 91 pro- 
vides rules for determining amounts that a taxpayer resident in 
Canada is to include in computing that taxpayer’s income for a 
particular year as income from a share of a controlled foreign 
affiliate of that taxpayer. 

First, the description of B in the definition “foreign accrual 


property income” in subsection 95(1) is amended to include in- 
come (other than income included in the description of A in the 


in subparagraph 


S. 95(1) for 


definition “foreign accrual property income”) and st gains, 
as the case may be, — 


© from dispositions of excluded property where any of 
paragraphs 88(3)(a) and 95(2)(c), (c2), (d.1), (e), (e.1), 
ay a to og ies and Hee 2 Lead in eae of the oe ee 


Pee ee of Es in the celica of ee ac- 


crual propert income” is amended to remove the reference to — 
dispositions 0 
95(2)(c), (d) or (e) apply, and replace it with a reference to dis- . 
positions of excluded property. 


cluded property to which none of paragraphs _ 


C is where the affiliate is a controlled foreign affiliate of 


the taxpayer, the amount that would be required to be 
included in computing its income for the year if 


(a) subsection 94.1(1) were applicable in comput- 
ing that income, 


(b) the words “earned directly by the taxpayer” in 
that subsection were replaced by the words “earned 
by the person resident in Canada in respect of 
whom the taxpayer is a foreign affiliate”, 


(c) the words “other than a controlled foreign affili- 
ate of the taxpayer or a prescribed non-resident en- 
tity” in paragraph 94.1(1)(a) were replaced by the 
words “other than a prescribed non-resident entity 
or a controlled foreign affiliate of a person resident 
in Canada of whom the taxpayer is a controlled 
foreign affiliate”, and 


(d) the words “other than a capital gain” in para- 
graph 94.1(1)(g) were replaced by the words “other 
than any income that would not be included in the 
taxpayer’s foreign accrual property income for the 
year if the value of C in the definition “foreign ac- 
crual property income” in subsection 95(1) were 
nil and other than a capital gain’, 


at FOpOsed Repeal oe eee =e 
property income’C : 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 17(4), will fee the description of C in the 
definition “foreign accrual property income”, applicable to taxation years, 


of a foreign affiliate of a taxpayer, that begin after 2002. 
Technical Notes: See under 95(1)"foreign accrual property 
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income” formula above. 


D is the total of the affiliate’s losses for the year from 


property and businesses (other than active businesses) 
determined as if there were not included in the affili- 
ate’s income any amount described in any of 
paragraphs (a) to (d) of the description of A and as if 
each amount described in clause (2)(a)(11)(D) that was 
paid or payable, directly or indirectly, by the affiliate 
to another foreign affiliate of either the taxpayer or a 
person with whom the taxpayer does not deal at arm’s 
length were nil where an amount in respect of the in- 
come derived by the other foreign affiliate from that 
amount that was paid or payable to it by the affiliate 
was added in computing its income from an active 
business, 


is such portion of the affiliate’s allowable capital 
losses for the year from dispositions of property, other 
than dispositions of excluded property to which none 
of paragraphs (2)(c), (d) and (e) apply, as may reason- 


S. 95(1) for 
ably be considered to have accrued after its 1975 taxa- 
tion year, 


Proposed Amendment — 95(1 “foreign 
accrual property income”E —/ 


E_ is the amount of the foreign affiliate’s allowable cap- _ 


ital losses for the year from dispositions of property 
(other than excluded property) that may reasonably 


be considered to have accrued after its 1975 a 


year, 


Application: The se 27, 2004 dak eee, aes 13304), - 
will amend the description of E in the formula in the definition “foreign _ 


accrual property income” in subsec. 95(1) to read as above, applicable i 
respect of taxation years, of a foreign affiliate of ¢ a Sole that on on 
or after December 20, 2002. oo 


Technical Notes: See under 95( foreign accrual prope y 
income”B above. J 


F is the amount claimed by the taxpayer, which amount 
may not be greater than the amount prescribed to be 
the deductible loss of the affiliate for the year, 


G is the amount, if any, by which 


(a) the total of amounts determined fr A.1 and A.2 
in respect of the affiliate for the year, and 


exceeds 


(b) the total of all amounts determined for D to F in 
respect of the affiliate for the year, and 


(a) where the affiliate was a member of a partner- 
ship at the end of the fiscal period of the partner- 
ship that ended in the year and the partnership re- 
ceived a dividend at a particular time in that fiscal 
period from a corporation that was, for the pur- 
poses of sections 93 and 113, a foreign affiliate of 
the taxpayer at that particular time, the portion of 
the amount of that dividend that is included in the 
value of A in respect of the affiliate for the year 
and that is deemed by paragraph 93.1(2)(a) to have 
been received by the affiliate for the purposes of 
sections 93 and 113, and 


(b) in any. other case, nil; 


Related Provisions: 40(3)(d) — Deemed gain where ACB would be- 
come negative; 53(1)(m) — ACB of offshore investment fund property; 
95(2) — Determination of certain components of FAPI; 152(6.1) — Reas- 
sessment to apply FAPI loss carryback; 248(1)“foreign accrual property 
income” — Definition applies to entire Act; 257 — Formula cannot calcu- 
late to less than zero. 


History: The formula in the definition “foreign accrual property income” 
in subsec. 95(1) amended to add “ + H” by 2001, c. 17, subsec. 73(1), 
applicable after Noyember 1999. 


The description of A.1 in the definition “foreign accrual property income” 
amended by the said c. 17, subsec. 73(2) to replace the reference to the 
expression “4/3 of’ with a reference to the word “twice”, applicable to 
taxation years that end after February 27, 2000 except that, where a taxa- 
tion year of a foreign affiliate of a taxpayer includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, the reference to the word “twice” shall be read as a refer- 
ence to the expression “the fraction that is the reciprocal of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the foreign affiliate 
for the year, multiplied by”. 


The description of F in the definition “foreign accrual property income” 
amended by the said c. 17, subsec. 73(3), applicable to foreign affiliates’ 
taxation years that begin after November 1999. The description of F for- 
merly read: 


F is the amount prescribed to be the deductible loss of the affiliate 
for the year and the five immediately preceding taxation years, 
and 


The description of H in the definition “foreign accrual property income” 
added by the said c. 17, subsec. 73(4), applicable after November 1999. 
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Paras. (c) and (d) added to the description of C in the definition “foreign 
accrual property income” in subsec. 95(1) by 1998, c. 19, subsec. 122(2), 
para. (c) applicable to taxation years that end after November 1991, para. 
(d) applicable to taxation years that begin after June 19, 1996. 


The formula in the definition “foreign accrual property income” in subsec. 
95(1) amended, and the descriptions of A.1 and A.2 added, by 1995, c. 21, 
subsecs. 32(1), (2), applicable to taxation years that end after February 21, 
1994. The formula formerly read: 


(A+B+C)—-(D+E+F) 


The opening words of the description of A in the definition “foreign ac- 
crual property income” in subsec. 95(1) amended by 1995, c. 21, subsec. 
78(2), applicable to taxation years of foreign affiliates of taxpayers that 
begin after 1994 except that, where there has been a change in the taxation 
year of a foreign affiliate of a taxpayer in 1994 and after February 22, 
1994, the amended description of A applies to taxation years of such for- 
eign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation year of such foreign affiliate. 


In these instances, for taxation years that end after February 21, 1994, the 
opening words of the description of A should be read as follows (1995, c. 
21, subsec. 78(1)): 


Ais the amount that would, if section 80 did not apply to the affil- 
iate for the year or a preceding taxation year, be the total of the 
affiliate’s incomes for the year from property and businesses 
(other than active businesses), other than 


The opening words of the description of A formerly read: 


A is the total of the affiliate’s incomes for the year from property 
and businesses other than active businesses, other than 


The description of D in the definition “foreign accrual property income” in 
subsec. 95(1) amended by 1995, c. 21, subsec. 46(2), applicable to taxa- 
tion years of foreign affiliates of taxpayers that begin. after 1994 except 
that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the amended legis- 
lation applies to taxation years of such are affiliate of the taxpayer that 
end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


The description of D. formerly read: 


D is the total of the affiliate’s losses for the year from property 
and businesses (other than active businesses) determined as if 
there were not included in the affiliate’s income any amount 
described in any of paragraphs (a) to (d) of the description of A, 


The description of G added to the definition “foreign accrual property in- 
come” in subsec. 95(1) by 1995, c. 21, subsec. 32(3), applicable to taxa- 
tion years that end after February 21, 1994. 


Para. (d) of the description of A in “foreign accrual property income” ad- 
ded by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(3), applicable to 1987 
et seq. 

The description of D in “foreign accrual property income” amended by 
1994, c. 7, Sch. IT (1991, c. 49), subsec. 71(4), to parenthesize “other than 
active businesses” and to substitute “paragraphs (a) to (d)” for “paragraphs 
(a), (b) or (c)’, applicable to 1987 et seq. 


Selected Cases [95(1)“foreign accrual property income”: 
Canada Trustco Mortgage Co. v. MNR, [1999] 2 C.T.C. 308 (FCTD) (No 
separate treatment for portions of total income of foreign affiliate); 
Rostland Corp. v. Canada, [1995] 2 C.T.C. 2276 (TCC) (Interest income 
in heavily leveraged real estate venture was income from an active busi- 
ness and not FAPI). 


Regulations: 5903 (prescribed deductible loss); 5907(2.8) (transfer of 
active business income between foreign affiliates). 
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1.T. Application Rules: 35(1) (ITAR 26 does not apply in determining 
gains and losses of foreign affiliates; 35(4) (where corporation deemed to 
be foreign affiliate before May 7, 1974 because of election). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. 


“foreign accrual tax” applicable to any amount included 
in computing a taxpayer’s income by virtue of subsection 
91(1) for a taxation year in respect of a particular foreign 
affiliate of the taxpayer means 


(a) the portion of any income or profits tax that was 
paid by 
(1) the particular affiliate, or 


(11) any other foreign affiliate of the taxpayer in re- 
spect of a dividend received from the particular 
affiliate 


and that may reasonably be regarded as applicable to 
that amount, and 


(b) any amount prescribed in respect of the particular 
affiliate to be foreign accrual tax applicable to that 
amount; 


Regulations: 5907(1.3) (prescribed foreign accrual tax). 


“foreign affiliate’, at any time, of a taxpayer resident in 
Canada means a non-resident corporation in which, at that 
time, 


(a) the taxpayer’s equity percentage is not less than 
1%, and 


(b) the total of the equity percentages in the corpora- 
tion of the taxpayer and of each person related to the 
taxpayer (where each such equity percentage is deter- 
mined as if the determinations under paragraph (b) of 
the definition “equity percentage” in subsection (4) 
were made without reference to the equity percentage 
of any person in the taxpayer or in any person related 
to the taxpayer) is not less than 10%, 


except that a corporation is not a foreign affiliate of a 
non-resident-owned investment corporation; 

Related Provisions: 87(8)— Merger of foreign affiliate; 93.1 — 
Shares held by a partnership; 95(4) — Equity percentage; 128.1(1)(d) — 
Foreign affiliate becoming resident in Canada; 233.4(4) — Reporting re- 
quirements; 248(1)“foreign affiliate” — Definition applies to entire Act. 


History: The definition “foreign affiliate” in subsec. 95(1) amended by 
1995, c. 21, subsec. 46(1), applicable to taxation years of foreign affiliates 
of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the amended legislation applies to taxation years 
of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


The definition formerly read: 


“foreign affiliate”, at any time, of a taxpayer (other than a non-resi- 
dent-owned investment corporation) resident in Canada means a 
corporation (other than a corporation resident in Canada), in which, 
at that time, the taxpayer’s equity percentage was not less than 10%; 


Selected Cases [subsec. 95(1)“foreign affiliate”]: Old HW-GW 
Ltd. y. Canada, [1993] 1 C.T.C. 363 (FCA); leave to appeal to SCC re- 
fused (Sept. 30, 1993), Doc. 23591 (SCC) (Puerto Rico separate country 
from US under subsecs. 5907(10) and (11) of Regulations; incentive to 
promote sales from Puerto Rico to US was “export” incentive; dividends 
from foreign affiliate in Puerto Rico not from “exempt surplus”). 


1.T. Application Rules: 35(4) (where corporation deemed to be foreign 
affiliate due to election made before May 6, 1974). 


S. 95(1) ine 


Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; 
IT-451R: Deemed disposition and acquisition on ceasing to be or becom- 
ing resident in Canada. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


Forms: T2 SCH 25: Investment in foreign affiliates. 


“foreign bank” means an entity that would be a foreign 
bank within the meaning assigned by the definition of that 
expression in section 2 of the Bank Act if 


(a) that definition were read without reference to the 
portion thereof after paragraph (g) thereof, and 


(b) the entity had not been exempt under section 12 of 
that Act from being a foreign bank; 


Related Provisions: 94.1(1)“exempt business’’(a) — Foreign bank ex- 
empt from foreign investment entity rules. 


History: The definition “foreign bank” added to subsec. 95(1) by 1995, c. 
21, subsec. 46(3), applicable to taxation years of foreign affiliates of tax- 
payers that begin after 1994 except that, where there has been a change in 
the, taxation year of a foreign affiliate of a taxpayer in 1994 and after Feb- 
ruary 22, 1994, the new definition applies to taxation years of such foreign 
affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


‘income from an active business” of a foreign affiliate 
of a taxpayer for a taxation year includes, for greater cer- 
tainty, any income of the affiliate for the year that per- 
tains to or is incident to that business but does not include 


(a) other income that is its income from property for 
the year, or 


(b) its income for the year from a business that is 
deemed by subsection (2) to be a business other than 
an active business carried on by the affiliate; 
Related Provisions: 95(1)‘active business” — Businesses excluded; 
95(1)“income from property” — Extended meaning of income from 
property. 
History: The definition “income from an active business” added to sub- 
sec. 95(1) by 1995, c. 21, subsec. 46(3), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where 
there has been a change in the taxation year of a foreign affiliate of a 
taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, 
unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


‘income from property” of a foreign affiliate of a tax- 
payer for a taxation year includes its income for the year 
from an investment business and its income for the year 
from an adventure or concern in the nature of trade, but, 
for greater certainty, does not include its income for the 
year that.is because of subsection (2) included in its in- 
come from an active business or in its income from a bus- 
iness other than an active business; 

Related Provisions: 9(1) — Determination of income from property; 
95(1)“investment business’ — Meaning of investment _ business; 
95(2)(1) — Income from trading or dealing in indebtedness. 
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History: The definition “income from property” added to subsec. 95(1) 
by 1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affili- 
ates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the new definition applies to taxation years of 
such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


‘investment business” of a foreign affiliate of a taxpayer 
means a business carried on by the affiliate in a taxation 
year (other than a business deemed by subsection (2) to 
be a business other than an active business carried on by 
the affiliate) the principal purpose of which is to derive 
income from property (including interest, dividends, 
rents, royalties or any similar returns or substitutes there- 
for), income from the insurance or reinsurance of risks, 
income from the factoring of trade accounts receivable, or 
profits from the disposition of investment property, unless 
it is established by the taxpayer or the affiliate that, 
throughout the period in the year during which the busi- 
ness was carried on by the affiliate, 


(a) the business (other than any business conducted 
principally with persons with whom the affiliate does 
not deal at arm’s length) is 


(1) a business carried on by it as a foreign bank, a 
trust company, a credit union, an insurance corpo- 
ration or a trader or dealer in securities or com- 
modities, the activities of which are regulated in 
the country in which the business is principally car- 
ried on, or 


Proposed Amendment — 
95(1)“investment business” (a)(i) 


(i) a business carried on by it as a foreign bank, a 
trust company, a credit union, an insurance cor- 
poration or a trader or dealer in securities or com- 
modities, the activities of which are regulated 
under the laws 


(A) of each country in which the mises is. 
carried on through a permanent establishment 
(as defined by regulation) in that country and 
of the country under whose laws the affiliate 
is governed and any of exists, was (unless the 
affiliate was continued in any jurisdiction) 
formed or organized, or was last continued, 


(B) of the country in which the Dusiness is 
principally carried on, or 


(C) if the affiliate is related to a non-resident 
corporation, of the country under whose laws 
that non-resident corporation is governed and 
any of exists, was (unless that non-resident 
corporation was continued in any jurisdiction) 
formed or organized, or was last continued, if 
those regulating laws are recognized under the 
laws of the country in which the business is 
principally carried on and all of those coun- 
tries are members of the European Union, or 
Application: The February 27, 2004 draft legislation, subsec. 133(5), 
will amend subpara. (a)(i) of the definition “investment business” in 


subsec. 95(1) to read as above, applicable to taxation years, of a foreign 
affiliate of a taxpayer, that begin after 1999. 
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Technical Notes: The definition “investment business” in 
subsection 95(1) is relevant for the purposes of the definitions 
“income from property” and “foreign accrual een? icesgiie : 
in that subsection. 
Under the definition “investment busihees" Lig investment 
business of a foreign affiliate of a taxpayer means, in general, a 
business carried on by the affiliate the principal purpose of 
which is to derive income from property, income from the in- 
surance or reinsurance of risks, income from the factoring of 
trade accounts receivable, or profits from the disposition of in- 
vestment property, unless it is established that the business 
meets the a of paragraphs (a) and (b) of that 
definition. 
Paragraph (a) of the definition ayer business” requires 
that the affiliate conduct the business principally with arm’s 
length persons and that the business be either a 
* carried on by the affiliate as a foreign bank, a trust com- 
pany, a credit union, an insurance corporation or a trader or 
dealer in securities or commodities, the activities of which 
are regulated in the country in which the business is princi- 
pally carried on (subparagraph (a)G) of the definition), or 


* the development of real estate for ‘sale, the lending of 
money, the leasing or licensing of property or the insurance 
or reinsurance of risks See aay of the 
definition). 


In general terms, ae (b) of Hie. definition requires that 
the affiliate or (as described in the preamble to paragraph (b) of . 
the definition, where the affiliate carries on the business as a 
member of a partnership (except where the affiliate is a “speci- 
fied member” of the partnership)), the partnership 


'* employs more than 5 employees full time in the active con- 
duct of the business irs lane se of the capemen 
oe Ly a —r—“——r—s<—“<—<—i— Frm 


employs the equivalent of 1 more than 5 employees in the 
active conduct of the business, taking into account only Ser- 
vices provided by the employees of the affiliate and ser- 
vices provided outside Canada by employees of — 


-—a corporation related to the affiliate ie CNA) of 
the definition), or 


— members of the partnership, other than a “recited 
member” of the erred: (clause (GDB) of ~ 
definition). © 


The definition “investment business” is amended in the AON 
ing ways. 
First, subparagraph (a)(i) of definition i is amended to refer to a 
business carried on by a foreign affiliate as a foreign bank, a 

trust company, a credit union, an insurance corporation or a 
trader or dealer in securities or commodities, the: activities of 
which are regulated under the laws — 


_* of each country in which the business is ccarsied on os 
a permanent establishment (the definition, in proposed new 
Regulation 8202, of “permanent establishment” applies for 
this purpose) in that country and of the country under 
whose laws the affiliate is governed and any of exists, was 
(unless the affiliate was continued in any jegetiaiicn) 
formed or organized, or was last continued, 


of the country in which the business is principally carried 
on, or 


if the affiliate is related to a non-resident corporation, of the 
country under whose laws that non-resident corporation is 
governed and any of exists, was (unless that non-resident 
corporation was continued in any jurisdiction) formed or 
organized, or was last continued, if those regulating laws. 
are recognized under the laws of the country in which the 
business is principally carried on and all of those countries 
are members of the European Union. 


Second, the “preamble” to paragraph (b) of the definition “in- 
vestment business” is amended so that the concept of “member 
of a partnership (except where the affiliate is a specified mem- 


e 
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ber of the partnership)” is replaced by the concept of “qualify- | 


ing member of a partnership”. 


Third, clause (b)(ii)(B) of the definition “investment business” 
is replaced by new clauses (b)(ii)(B) and (C) so that, in general 
terms, in determining whether the affiliate or the partnership 
employs the equivalent of more than 5 employees full time in 
the active conduct of the business, there is taken into account 
only services provided by the employees of the affiliate and 
services provided outside Canada by employees of 


* a corporation related to the affiliate (clause (b)(ii)(A) of the 
definition), or 


* where the affiliate carries on the rae as a member te 
the partnership, 


—a person who was a “qualifying member” of the 
partnership, 


—a designated corporation in respect of the affiliate (if 
the affiliate was a qualifying member of the Ba: 
ship), or 


— a designated partnership in respect of the affiliate (if the 
affiliate was a qualifying member of the partnership), or 


where the affiliate carries on the business (otherwise than 
as a member of the partnership), 


— a corporation that was a “qualifying shareholder” of the 
affiliate, 


—a designated corporation in respect of the affiliate, or 


— a designated partnership in respect of the affiliate. 


Fourth, the “postamble” to subparagraph (b)(ii) of the defini- 
tion “investment business” is amended to reflect the changes to 
clauses (b)(ii)(B) and (C) of that definition. 


The expression “qualifying member” is a newly introduced 
term and is defined in new paragraph 95(2)(o) for the purposes 
of subdivision i of Division B of Part I of the Act. That expres- 
sion is, for the purposes of the Act generally, defined in 
amended subsection 248(1) as a person who would, at the rele- 
vant time, be determined to be a qualifying member of the part- 
nership under paragraph 95(2)(o0). For more information about 
the expression “qualifying member’, see the commentary to 
paragraph 95(2)(o) and subsection 248(1). 


The expressions “qualifying shareholder’, “designated corpora- 
tion” and “designated partnership” are also newly introduced 
terms and are defined in new paragraphs 95(2)(p), (s) and (1), 
respectively. For additional information, see the commentary to 
those paragraphs. 


Amended subparagraph (a)(i) of the definition “investment 
business” applies to taxation years, of a foreign affiliate of a 
taxpayer, that begin after 1999. 


The amendments to the “preamble” of paragraph (b), and to 
subclause (b)(ii)(B)(1), of the definition “investment business”, 
in conjunction with the new definition “qualifying member”. 
ensure that, in applying paragraph (b) of the definition “invest- 
ment business”, limited partners who are qualifying members 
of a limited partnership are treated in the same manner as gen- 
eral partners of a general partnership. These amendments also 
ensure that, even if the activities of the relevant partner do not 
meet the business activity requirements in new subparagraph 
95(2)(0)(i), a partnership may qualify under the “preamble” to 
paragraph (b) of the definition “investment business” (or a 
partner may qualify under clause (b)(1i)(C) of that definition) if 
the relevant partner has an equity interest in the partnership that 
meets the criteria set out in new subparagraph 95(2)(0)(ii). For 
more detail, see the commentary to new paragraph 95(2)(0). 


New clause (b)(ii)(C) of the definition “investment business”, 
in conjunction with the new definition “qualifying share- 
holder”, ensures that in the case where the affiliate carries on 
the business (other than as a member of the partnership), ser- 
vices that are rendered outside of Canada by a corporation that 
was a “qualifying shareholder” of the affiliate, and otherwise 
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meet the conditions set out in paragraph (b) of the definition, 
may be taken into account in determining whether the “more 
than 5 employees full time” equivalency test in subparagraph 
(b)Gi) is met. For more detail, see the commentary to the defi- 
nition “qualifying shareholder” in paragraph 95(2)(p). 


New subclauses (b)(ii)(B)(ID), (IID) and (C)(ID and (III) expand 
the scope of partnerships or corporations that may be taken into 
account in determining whether the “more than 5 employees 
full time” equivalency test in subparagraph (b)(ii) is met by in- 
troducing the concepts of a designated corporation and a desig- 
nated partnership. For additional information, see commentary 
to paragraphs 95(2)(s) and (t). 


The amendments to the “preamble” of paragraph (b), to clauses 
(b)Gi)(B) and (C), and to the “postamble” of subparagraph 
(b)(Gi), of the definition “investment business” apply to taxation 
years, of a foreign affiliate of a taxpayer, that end after 1999. 
These amendments are included in the Global Section 95 Elec- 
tion package described [under 95(2)(a) — ed.] 


(ii) the development of real estate for sale, the 
lending of money, the leasing or licensing of pro- 
perty or the insurance or reinsurance of risks, and 


(b) the affiliate or, where the affiliate carries on the 
business as a member of a partnership (except where 
the affiliate is a specified member of the partnership in 
a fiscal period of the partnership that ends in the year), 
the partnership employs 


(1) more than 5 employees full time in the active 
conduct of the business, or 


(11) the equivalent of more than 5 employees full 
time in the active conduct of the business taking 
into consideration only the services provided by its 
employees and the services provided outside Can- 
ada to the affiliate or the partnership by the em- 
ployees of 


(A) a corporation related to the affiliate (other- 
wise than because of a right referred to in para- 
graph 251(5)(b)), or 


(B) members of the partnership (other than a 
member of the partnership that was a specified 
member of the partnership in a fiscal period of 
the partnership that ends in the year) 


where the corporation or members referred to in 
clause (A) or (B) receive compensation from the 
affiliate or the partnership for the services provided 
to the affiliate or the partnership by those employ- 
ees the value of which is not less than the cost to 
such corporation or members of the compensation 
paid or accruing to the benefit of those employees 
that performed the services during the time the ser- 
vices were performed by those employees; 


Proposed Amendment — 95(1)“investment 
business” (b) 


(b) the affiliate or, if the affiliate carries on the busi- 
ness as a qualifying member of a partnership (which 
partnership is referred to in this paragraph and para- 
graph (2)(t) as the “operating partnership”), the oper- 
ating partnership employs 


(i) more than five employees full time in the ac- 
tive conduct of the business, or 


(i1) the equivalent of more than five employees 
full time in the active conduct of the business tak- 
ing into consideration only the services provided 
by its employees and the services provided 
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outside Canada to the affiliate or to the operating 
partnership by employees of 


(A) a corporation related to the affiliate (oth- 
erwise than because of a right referred to in 
paragraph 251(5)(b)), 


(B) in the case where the affiliate carries on. 


the business as a member of the operating 
partnership 
(1) a person (referred to in this subpara- 
graph as a “providing member”) who was 
a qualifying member of the operating 
partnership, 


(II) if the affiliate was a qualifying mem- 


ber of the operating partnership, a desig- 
nated corporation in respect of the affiliate, _ 


OF 


(iI]) if the affiliate was a qualifying mem- 
ber of the operating partnership, a desig- 
nated partnership in respect of the affiliate, 
or : 


(C) in the case where the affiliate carries on 
the business (otherwise than as a member of 
the operating partnership), 


(1) a corporation (referred to in this subpar- 
agraph as a “providing shareholder”) that 
was a qualifying shareholder. of the 
affiliate, 


(II) a designated corporation in respect of 
the affiliate, or 


(IID) a designated partnership in respect of 
the affiliate, 


if the corporations referred to in clause (A), the 
providing members referred to in subclause 
(B)(1), the designated corporations referred to in 
subclause (B)(II) or (C)(ID, the designated part- 
nerships referred to in subclause (B)(III) or 
(C)(I1), or the providing shareholders referred to 
in subclause (C)(1) receive compensation from 
the affiliate or the operating partnership, as the 
case may be, for the services provided to the af- 
filiate or to the operating partnership, as the case 
may be, by those employees the value of which is 
not less than the cost to those corporations, mem- 
bers, partnerships or shareholders of the compen- 
sation paid or accruing to the benefit of those em- 
ployees that performed the services during the 
time the services were performed by those 
employees; 
Application: The February 27, 2004 draft legislation, subsec. 133(6), 
will amend para. (b) of the definition “investment business” in subsec. 
95(1) to read as above, applicable to taxation years, of a foreign affiliate 
of a taxpayer, that end after 1999. Para. (b) may also, by election, be 
applicable to taxation years that begin after 1994: see Application note 
to 95(2)(a) proposed amendments. 


If a taxpayer has made what would, but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer's filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shal] be made that is necessary to take an election or revoca- 
tion referred to above into account. 

Technical Notes: See 
ness’ (a)(i) above. 


under 95(1)“‘investment busi- 
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Letter from Dept. of Finance, December 18, POD: 
Angelo Nikolakakis, Stikeman Elliott, Toronto” aie 
Dear Mr. Nikolakakis: 


We are responding to your letters of July 19, July. 36. and No- 
vember 20, 2000 concerning paragraph (b) of the definition — 
“investment business” in subsection 95(1), the interaction of 
subsection 95(2.2) and paragraph 95(2)(f), and the scope of 
paragraph 95(2)(a.3) of the Income Tax Act (the “Act’). | 


In your letter of July 19, 2000, you submitted that the defini- 
tion “investment business” in subsection 95(1) of the Act un- 
fairly discriminates against certain very common forms of busi- 
ness organizations to which an affiliate may be a party. You 
requested an amendment to paragraph (b) of the definition to 
remove this discrimination and to treat, in the investment busi- 
ness definition, limited partners and limited partnerships in the 
same fashion as general partners and general partnerships. 


We are sympathetic to your request. Consequently it will be 
recommended to the Minister of Finance that paragraph (b) of 
the definition “investment business” in subsection 95(1) of the 
Act be amended. The amendment will ensure that limited part- 
ners and limited partnerships are treated in the same manner as 
general partners and general partnerships in the investment 
business definition. It will be recommended that the amend- 
ment be applicable to taxation years of foreign affiliates ending 
after 1999. This will be achieved by modifying the definition 

“specified member” of a partnership, for this purpose, so that 
the definition in subsection 248(1) of the Act is read without 
reference to paragraph (a) of that definition. 


8 «ew ws 


Thank you for bringing these matters to our attention. 


Yours sincerely, 
Brian Ernewein © 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, March 21, 2002: 
Dear [xxx] 


I am writing in reply to your letter dated July 3, 2001 to Mr. 
Wally Conway, in which you requested amendments in con- 
nection with paragraph (b) of the definition “investment busi- 
ness” in subsection 95(1) of the Income Tax Act (the “et’). 


“Specified member” 


The first suggestion in your letter is that the definition ‘ “speci- 
fied member” in subsection 248(1) of the Act be amended for 
the purpose of paragraph (b) of the definition “investment busi- 
ness” in subsection 95(1). eRe 


In general terms, a business carried on by a foreign affiliate in 
a particular taxation year is an “investment business” (as that. 
expression is defined in subsection 95(1)) if the principal. pur- 
pose of the business is to derive income from property, income 
from the insurance or reinsurance of risks, income from the 
factoring of trade accounts receivable, or profits from the dis- 
position of investment property. The example used by you in 
your letter is the business of deriving income from real estate. 


A business can avoid being classified as an “investment busi- 
ness” where the conditions described in paragraphs (a) and (b) 
of the investment business definition are satisfied. However, if 
those conditions are not satisfied and the affiliate does not, in 
turn, satisfy the rules in subsection 95(2) of the Act to have the 
income from the business deemed to be included in computing 
active business income, the income from the business will be 
included in computing the affiliate’s foreign agonal UprOpenty, 
income (FAPI). 


The requirement in paragraph (b) of the definition will be satis- 
fied if the affiliate employs the equivalent of more than five 
employees full time in the active conduct of the business. If the 
affiliate carries on the business as a member of a partnership, 
the partnership will not satisfy the requirement in paragraph (b) 
unless it employs the equivalent of more than five employees 
full time in the active conduct of the business. The employee 
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equivalency test takes into account only the services performed 
outside Canada by employees 


¢ of a corporation related to the affiliate (see. clause eK 


of the investment business. definition), or 


* of members of the partnership, other than a onbe of the 
_ partnership that was a “specified member” of the partner- 


ship (see clause SOR) 0h dhe snvestinent business — 


definition). 


However, the preamble of ably () fe the. definition pro- 
vides that, if the affiliate is itself a “specified member” of the 
partnership, the business of the partnership will per se be an 
“investment business” to the affiliate and the income from the 


business will be included in computing FAPI unless the provi- _ 


sions in subsection 9S(2) apply to include the income in com- 
puting the affiliate’s income from an active. business. 


The expression “specified member” of a ‘partnership as em- 


ployed i in the preamble of paragraph (b) and in cause aucie 
is defined in subsection 248(1) of the Actto be 


© any partner of the partnership. who is a. jimited: ie 


within the ie nna by subsection ten a) of the 
Act, and 


* any partner of the partnership unless, on a a regular, continu- 


ous and substantial basis, the partner 


l-is actively. engaged in the activities of the ne partaersip 


other than its financing, OF. 


2. carries on directly as imilar business to that ok the 


partnership throughout the relevant period. — 


As I stated in a letter dated December 18, 2000 to snoibae tax 
practitioner, we will be recommending to the Minister of Fi- — 
nance that paragraph (b) of the definition “investment busi- — 
ness” in subsection 95(1) of the Act be amended to ensure that, 
in cases where limited partners carry on directly a business 


similar to that of the limited partnership, limited partners and 
limited partnerships are treated in the same manner as general 


partners and general partnerships in the investment business. 


definition. It will be recommended that the amendment be ap- 
plicable to taxation years of foreign affiliates which end after 
1999. This would be achieved by reading the definition “speci- 
fied member’, in subsection 248(1) of the Act, without refer- 
ence to paragraph (a) of that definition when that definition ap- 
plies for the purpose of the investment business definition. 


In your letter, you have submitted that, for the purpose of the 
investment business definition, the definition “specified mem- 


ber” in subsection 248(1) should be further amended to ensure. 
that a person who would otherwise be included in the definition | 
“specified member” because of paragraph (b) would not be — 


considered a “specified member” of the partnership if that per- 
son holds at least a 10% fair market value equity interest in the 
partnership. You argue that such an amendment would, for the 


purposes of the investment business definition, eliminate the 
distinction that might exist, for example, between a corporate — 
structure where the real estate business in a corporate group is _. 


carried on through a United States limited liability corporation 
(and would therefore benefit from the relieving provision in the 


investment business definition) and a corporate structure where _ 


the real estate business in the corporate group is carried on 
through a limited partnership (and therefore would not benefit 
from the relieving provision in the investment business 
definition). 


We agree that the difference in Canadian tax results as illus- 
trated by this example is not appropriate from a Canadian tax 
policy perspective. We also agree that a 10% fair market value 
partnership equity test would be reasonable to maintain the pol- 
icy objectives of the investment business definition in the con- 
text of the FAPI rules. We are therefore prepared to recom- 
mend amendments to ensure that, for the purpose of paragraph 
(b) of the definition “investment business” in subsection 95(1) 
(and for the purposes of subsection 95(2) of the Act), a member 
of a partnership would not be treated as a “specified member” 
if the member is a “qualifying member” of the partnership. A 
person would be a “qualifying member” of a partnership if the 


person holds 1% or more of the fair market value ofall inter- 
ests in the partnership and that person and related persons hold 
10% or more of the fair market value of all interests in the part- 
nership. For the purpose of the qualifying member definition, if 
an interest in a particular partnership is held by another partner- 
ship or by a non-discretionary trust (as that expression is de- 
fined in subsection 17(15) of the Act), each member of that 
other partnership, or each beneficiary of that trust, would be 
treated as holding that percentage of the interests in the particu- 
lar partnership that the fair market value of the interests in that 
other partnership or the trust held by that member or benefici- 
ary is of the fair market value of all the interests in that other 
partnership or in the trust. : 


If these recommendations are acted upon, I would anticipate 
that they would be included in the next technical bill. 


We will recommend that the amendments apply to taxation 
years of a foreign affiliate of a taxpayer which end after 1999. 
However, where the taxpayer so elects in respect of all the for- 
eign affiliates of the taxpayer, the amendments will apply to 
taxation years of these affiliates of the taxpayer that begin after 
1994 and, notwithstanding subsections 152(4) and (5) of the 
Act, any assessment of a taxpayer’s tax payable under the Act 
for any of those taxation years shall be made that is necessary 
to take into account the application of the amendments. The 
ability to elect to have the amendments apply to these earlier 
taxation years will be contingent on the taxpayer electing to 
have other amendments to the foreign affiliate rules to be in- 
cluded in the technical bill apply to the taxpayer’s foreign affil- 
iates for these earlier taxation years. 


Five Employee lest... 


In your letter, you have suggested that the five Somidpeete test in 
paragraph (b) of the investment business definition should also 
be amended so that the qualifying employees could be aggre- 
gated within the corporate group as a whole. In particular, you 
have suggested that the test be modified so that the qualifying 
employees could be drawn (in any combination) from employ- 
ees of the affiliate, any other affiliate of the taxpayer, or where 
either affiliate carries on business as a member of a partner- 
ship, members of the partnership (other than specified mem- 
bers). In support of your suggestion, you indicated that it is a 
common occurrence in the United States for those carrying on 
real estate businesses to hold separate real properties in sepa- 
rate corporate entities (e.g., for business reasons such as finane- 
ing and risk management). 


However, we are of the view that the five employee test, cur- 
rently found in the Act, is appropriate in tax policy terms. In 
particular, it seems to us that if no single business exists in re- 
spect of which there are more than five qualifying full-time 
employees, the application of the current rules, to characterize 
the income from the activity as income from property, is 
appropriate. 


As | indicated in the first part of this letter, we are, however, 
prepared to recommend amendments to the definition “speci- 
fied member” of a partnership for the purpose of the invest- 
ment business definition which would ensure that the current 
five employee test can be satisfied in a wider range of 
circumstances. 


Thank you for writing. 
Yours sincerely, 
Brian Ernewein 


Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 95(1)“active business’(a) — Investment business 
excluded from active business; 95(2)(a.2) — Income from insurance busi- 
ness; 95(2)(s) — Designated corporation; 95(2)(t) — Designated partner- 
ship; 95(2.1) — Whether dealing with foreign affiliate at arm’s length; 
125(7) — Analogous definition of “specified investment business” for 
small business deduction purposes. 


History: The definition “investment business” added to subsec. 95(1) by 


1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates 
of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
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after February 22, 1994, the new definition applies to taxation years of 
such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Regulations: 8202 (meaning of “permanent establishment’). 


‘investment property” of a foreign affiliate of a tax- 
payer includes 


(a) a share of the capital stock of a corporation other 
than a share of another foreign affiliate of the taxpayer 
that is excluded property of the affiliate, 


(b) an interest in a partnership other than an interest in 
a partnership that is excluded property of the affiliate, 


(c) an interest in a trust other than an interest in a trust 
that is excluded property of the affiliate, 


(d) indebtedness or annuities, 


(e) commodities or commodities futures purchased or 
sold, directly or indirectly in any manner whatever, on 
a commodities or commodities futures exchange (ex- 
cept commodities manufactured, produced, grown, ex- 
tracted or processed by the affiliate or a person to 
whom the affiliate is related (otherwise than because 
of a right referred to in paragraph 251(5)(b)) or com- 
modities futures in respect of such commodities), 


(f) currency, 
(g) real estate, 
(h) Canadian and foreign resource properties, 


(1) interests in funds or entities other than corpora- 
tions, partnerships and trusts, and 


(j) interests or options in respect of property that is in- 
cluded in any of paragraphs (a) to (i); 


History: The definition “investment property” added to subsec. 95(1) by 
1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates 
of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the new definition applies to taxation years of 
such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 


taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


“lease obligation” of a person includes an obligation 
under an agreement that authorizes the use of or the pro- 
duction or reproduction of property including information 
or any other thing; 


History: The definition “lease obligation” added to subsec. 95(1) by 
1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates 
of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the new definition applies to taxation years of 
such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
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taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


‘ending of money” by a person (for the purpose of this 
definition referred to as the “lender’’) includes 


(a) the acquisition by the lender of trade accounts re- 
ceivable (other than trade accounts receivable owing 
by a person with whom the lender does not deal at 
arm’s length) from another person or the acquisition 
by the lender of any interest in any such accounts 
receivable, 


(b) the acquisition by the lender of loans made by and 
lending assets (other than loans or lending assets ow- 
ing by a person with whom the lender does not deal at 
arm’s length) of another person or the acquisition by 
the lender of any interest in such a loan or lending 
asset, 


(c) the acquisition by the lender of a foreign resource 
property (other than a foreign resource property that is 
a rental or royalty payable by a person with whom the 
lender does not deal at arm’s length) of another per- 
son, and 


(d) the sale by the lender of loans or lending assets 
(other than loans or lending assets owing by a person 
with whom the lender does not deal at arm’s length) or 
the sale by the lender of any interest in such loans or 
lending assets; 


and for the purpose of this definition, the definition “lend- - 
ing asset” in subsection 248(1) shall be read without the 
words “but does not include a prescribed property”; 


History: Closing words added to the definition “lending of money” in 
subsec. 95(1) by 1998, c. 19, subsec. 122(3), applicable to taxation years 
of foreign affiliates of taxpayers that begin after 1994, but where there was 
a change in the taxation year of a foreign affiliate of a taxpayer in 1994 
and after February 22, 1994, the amendment applies to taxation years of 
the foreign affiliate that end after 1994 unless 


(a) the foreign affiliate had requested the change in writing before 
February 22, 1994 from the income taxation authority of the country 
in which the foreign affiliate was resident and subject to income taxa- 
tion, or 


(b) the foreign affiliate’s first taxation year that began after 1994 be- 
gan at a time in 1995 that is earlier than the time when that taxation 
year would have begun if the change had not occurred, 


except that, for taxation years of a foreign affiliate that ended before Octo- 
ber 1997, the closing words of the definition “lending of money” shall be 
read as follows: 


and for the purpose of this definition, the definition “lending asset” 
in subsection 248(1) shall be read without the words “‘but does not 
include a prescribed security”; 


The definition “lending of money” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers 
that begin after 1994 except that, where there has been a change in the 
taxation year of a foreign affiliate of a taxpayer in 1994 and after February 
22, 1994, the new definition applies to taxation years of such foreign affil- 
iate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


“licensing of property” includes authorizing the use of 
or the production or reproduction of property including 
information or any other thing; 

History: The definition “licensing of property” added to subsec. 95(1) by 


1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates 
of taxpayers that begin after 1994 except that, where there has been a 


1994 began at a time in 1995 that is earlier than the time that that | change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
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after February 22, 1994, the new definition applies to taxation years of 
such foreign affiliate of the taxpayer that end after 1994, unless 


(b) in any other case, 2.2; 


Application: The October 30, 2003 Notice of Ways and Means Motion 
ONRTs and FIEs), subsec. 17(5), will amend the definition “relevant tax 
factor” in subsec. 95(1) to read as above, applicable to 2002 et seg. 


Technical Notes: The definition ‘ ‘relevant tax factor” in sub- 
section 951) is used in determining the Canadian tax relief 
provided in respect of foreign taxes imposed on the earnings of 
a foreign affiliate of a taxpayer or a foreign investment entity 
in which the taxpayer has a “participating interest” (as defined 
in subsection 94.1(1)). The existing definition provides that the 
relevant tax factor for a corporation (or a partnership all the 
resident ee of ee are Ura is - plea 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


“participating percentage” of a particular share owned 
by a taxpayer of the capital stock of a corporation in re- 
spect of any foreign affiliate of the taxpayer that was, at 
the end of its taxation year, a controlled foreign affiliate 
of the taxpayer is 


for individuals and éther partnerships is 5 
As part of a series of amendments Deen sd recent and planned 


(a) where the foreign accrual property income of the 


ey tor” is amended. 1 The rlevane ‘ax factor for a corporation (ora 
affiliate for that year is $5,000 or less, nil, and 


partnership all Le tesident members of which are corporations) 


(b) where the foreign accrual property income of the 
affiliate for that year exceeds $5,000, 


-(i) where the affiliate and each corporation that is 
relevant to the determination of the taxpayer’s eq- 
uity percentage in the affiliate has only one class of 
issued shares at the end of that taxation year of the 
affiliate, the percentage that would be the tax- 
payer's equity percentage in the affiliate at that 
time on the assumption that the taxpayer owned no 
shares other than the particular share (but in no 
case shall that assumption be made for the purpose 
of determining whether or not a corporation is a 
foreign affiliate of the taxpayer), and 


provided in section 1 123. 4. For example: ifa corporation’ $ taxa- 
tion year is the valent eo its pelevant tax bau oe a 


“surplus entitlement percentage” 
payer in respect of a foreign affiliate has the meaning as- 
signed by regulation; and 

Regulations: 5905(13). 


, at any time, of a tax- 


Proposed Addition — 95(1)‘taxable Canadian 
_ business” 


(ii) in any other case, the percentage determined in 
prescribed manner; 


Related Provisions: 95(1)— Foreign accrual 
95(1) — Foreign affiliate; 95(4) — Equity percentage. 


Ceacable Canadian Hace at any time of a foreign 
affiliate of a taxpayer resident in Canada or of a partner- 
ship of which a foreign affiliate of a taxpayer resident in 
Canada is a member (which foreign affiliate or partner- 
ship is referred to in this definition as the “operator’’), 
means a business the income from which would, if there — 


property imcome; 


Regulations: 5904 (prescribed manner). 


“relevant tax factor’? means 


(a) where the taxpayer is an individual, 2, or 


_(b) where the taxpayer is a corporation, the quotient 
obtained when one is divided by the percentage set out 
in paragraph 123(1)(a); 


Proposed Amendment — - 95(1 )relevant t tax 
_ factor” — 


alevant tax factor”. of a person | or r partnership for a 


taxation year, means 


(a) in the case of a corporation, or of a partnership all 
the members of which, other than non-resident per- 
sons, are corporations, the qucneny obtained by the 
formula 


WA —B) 
where 


A is the percentage set out in paragraph 123(1)(a), 
and 
B: 4s 
(i) in the case of a corporation, the percentage 
that is the corporation’s general rate reduction 
percentage (as defined by section 123.4) for 
the taxation year, and 


(ii) in the case of a partnership, the percentage 
that would be determined under subparagraph 
(i) in respect of the partnership if the partner- 
ship were a corporation whose taxation year is 
the partnership’s fiscal period; and 


were income from the business for the operator’s taxa-_ 
tion year or fiscal oe that includes that time, be 
income © 


(a) that is ifictnded in computing the forckate affili- 
_ate’s taxable income earned in Canada under subpar- 
agraph TiS) @G), and a 


(b) that is not, because of a tax ioaty with a ponntey, 
exempt from tax under Part I; _ 


Application: The February 27, 2004 draft legislation, subsec. 133(7), 
will add the definition “taxable Canadian business” to subsec. 95(1), ap- 
plicable to taxation years, of a foreign affiliate of a taxpayer, that begin — 
after December 20, 2002. 


If a taxpayer so elects in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer's taxation year that includes the day on which the amending 
legislation is assented to, the definition applies to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994, except that in 
applying para. (b) of the definition for the 1997 and preceding taxation 
years of all foreign affiliates of the taxpayer, the para. is to be read in 
respect of those affiliates as follows: 


(b) that is not, because of a comprehensive agreement or conven- 
tion for the elimination of double taxation on income, between the 
Government of Canada and the government of another country, 
which has the force of law in Canada at that time, exempt from 
tax under Part I; 


If a taxpayer has made what would, but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 
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taxpayer's tax, interest and penalties ee ve 
tion year shall ‘be made that i is necessary to take | 
tion onan fo. above into account. 


inc connection ih the 
Canadian pee ‘not 


Bos to nf a yea 5 
ce after Decembe 2 


ly & to taxation Von a 
that on after 1994. ‘This 


are ee by the Fresh Start pase 95 3 Elect 
¢ the definition “taxable Canadian | business” 2 bsection 
95(1), . - _ 


» paragraphs 95(2)G.1) and 2 2) and 2500, & 1) and dG : 
to (k.7), and oo 
* subsections 5907(2.9) and 0. 91) 0 ae the ss Regiliiong. 


See the commentary to paragraph 95(2)(k) for additional infor. : 
mation with respect to transitional provisions. 


Income Tax Act, Part I, Division B 


Note: that this set of pris Fo eee rhea for the pos sibility of 
e F n95E jon. 


‘taxation year’ in relation to a foreign affiliate of a tax- 
payer means the period for which the accounts of the for- 
eign affiliate have been ordinarily made up, but no such 
period may exceed 53 weeks. 


Related Provisions: 95(1) Bi Foreign affiliate; 249 — Taxation year. 


“trust company” includes a corporation that is resident 
in Canada and that is a loan company as defined in sub- 
section 2(1) of the Canadian Payments Association Act. 


History: The definition “trust company” added to subsec. 95(1) by 1998, 
c. 19, subsec. 122(4), applicable to taxation years of foreign affiliates of 
taxpayers that begin after 1994 except that, where there was a change in 
the taxation year of a foreign affiliate of a taxpayer in 1994 and after Feb- 
ruary 22, 1994, the amendment applies to taxation years of the foreign 
affiliate that end after 1994 unless 


(a) the foreign affiliate had requested the change in writing before 
February 22, 1994 from the income taxation authority of the country 
in which the foreign affiliate was resident and subject to income taxa- 
tion; or 


(b) the foreign affiliate’s first taxation year that began after 1994 be- 
gan at a time in 1995 that is earlier than the time when that taxation 
year would have begun if the change had not occurred. 


(2) Determination of certain components of 
foreign accrual property income — For the _pur- 
poses of this subdivision, 


(a) [income related to active business] — in 
computing the income from an active business for a 
taxation year of a particular foreign affiliate of a tax- 
payer in respect of which the taxpayer has a qualifying 
interest throughout the year there shall be included any 
income of the affiliate for that year from sources in a 
country other than Canada that would otherwise be in- 
come from property of the affiliate for the year to the 
extent that 


(1) the income 


(A) is derived by the particular affiliate from 
activities that can reasonably be considered to 
be directly related to the active business activi- 
ties carried on in a country other than Canada 


by 


(1) any other non-resident corporation to 
which the particular affiliate and the tax- 
payer are related throughout the year, or 


(II) the taxpayer, where the taxpayer is a life 
insurance corporation resident in Canada 
throughout the year, and 


(B) would be included in computing the amount 
prescribed to be the earnings or loss from an ac- 
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tive business carried on in a country other than 
Canada of 


(1) the non-resident corporation to which the 
particular affiliate and the taxpayer are re- 
lated throughout the year, or 


(II) the taxpayer, where the taxpayer is a life 
insurance corporation resident in Canada 
throughout the year 


if it were a foreign affiliate of the taxpayer and 
the income were earned by it, 


(ii) the income is derived from amounts that were 
paid or payable, directly or indirectly, to the partic- 
ular affiliate or a partnership of which the particu- 
lar affiliate was a member 


(A) by 


(1) a non-resident corporation to which the 
particular affiliate and the taxpayer are re- 
lated throughout the year, or 


(II) a partnership of which a non-resident 
corporation to which the particular affiliate 
and the taxpayer are related throughout the 
year is a member and of which that non-resi- 
dent corporation is not a specified member 
at any time in a fiscal period of the partner- 
ship that ends in the year 


to the extent that those amounts that were paid 
or payable are for expenditures that would, if 
the non-resident corporation or the partnership 
were a foreign affiliate of the taxpayer, be de- 
ductible by it in the year or a subsequent year in 
computing the amounts prescribed to be its 
earnings or loss from an active business, other 
than an active business carried on in Canada, 


(B) by 
(1) another foreign affiliate of the taxpayer 
in respect of which the taxpayer has a quali- 
fying interest throughout the year, or 


(II) a partnership of which another foreign 
affiliate of the taxpayer in respect of which 
the taxpayer has a qualifying interest 
throughout the year is a member and of 
which that other affiliate is not a specified 
member at any time in a fiscal period of the 
partnership that ends in the year 


to the extent that those amounts that were paid 
or payable are for expenditures that were or 
would be, if the partnership were a foreign affil- 
iate of the taxpayer, deductible in the year or a 
subsequent taxation year by the other affiliate 
or the partnership in computing the amounts 
prescribed to be its earnings or loss from an ac- 
tive business, other than an active business car- 
ried on in Canada, 


(C) by a partnership of which the particular af- 
filiate is a member and of which the particular 
affiliate is not a specified member at any time 
in a fiscal period of the partnership that ends in 
the year to the extent that those amounts that 
were paid or payable were for expenditures that 
would be, if the partnership were a foreign affil- 
iate of the taxpayer, deductible in the year or a 
subsequent year in computing the amounts pre- 
scribed to be its earnings or loss from an active 
business carried on by it outside Canada, 
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»(D) by another foreign affiliate of the taxpayer 
(in this clause referred to as the “‘second affili- 
ate”) to which the particular affiliate and the 
taxpayer are related throughout the year to the 
extent that the amounts are paid or payable by 
the second affiliate 


(1) under a legal obligation to pay interest on 
borrowed money used for the purpose of 
earning income from property, or 


(If) on an amount payable for property ac- 
quired for the purpose of gaining or produc- 
ing income from property 


where 


(III) the property is excluded property of the 
second affiliate that is shares of a foreign af- 
filiate (other than the particular affiliate) of 
the taxpayer in respect of which the taxpayer 
has a qualifying interest throughout the year 
(in this clause referred to as the “third 
affiliate’’), 


([V) the second and third affiliates are resi- 
dent in and subject to income taxation in the 
same country, and 


(V) the amounts paid or payable are relevant 
in computing the liability for income taxes 
in that country of the members of a group of 
corporations composed of the second affili- 
ate and one or more other foreign affiliates 
of the taxpayer (the shares of which are ex- 
cluded property) that are resident and sub- 
ject to income taxation in that country and in 
respect of which the taxpayer has a qualify- 
ing interest throughout the year, or 


(E) by the taxpayer, where the taxpayer is a life 
insurance corporation resident in Canada (in 
this clause referred to as the “insurer’’), to the 
extent that those amounts that were paid or pay- 
able were for expenditures that are deductible in 
the year or a subsequent taxation year by the in- 
surer in computing its income or loss from car- 
rying on its life insurance business outside Can- 
ada and are not deductible in the year or a 
subsequent taxation year in computing its in- 
come or loss from carrying on its life insurance 
business in Canada, 


(111) the income is derived by the particular affiliate 
from the factoring of trade accounts receivable ac- 
quired by the particular affiliate or a partnership of 
which the particular affiliate was a member from a 
non-resident corporation to which the particular af- 
filiate and the taxpayer are related throughout the 
year to the extent that the accounts receivable arose 
in the course of an active business carried on in a 
country other than Canada by the non-resident cor- 
poration, or 


(iv) the income is derived by the particular affiliate 
from loans or lending assets acquired by the partic- 
ular affiliate or a partnership of which the particu- 
lar affiliate was a member from a non-resident cor- 
poration to which the particular affiliate and the 
taxpayer are related throughout the year to the ex- 
tent that the loans or lending assets arose in the 
course of an active business carried on in a country 
other than Canada by the non-resident corporation; 


S. 95(2)(a) 


Proposed Amendment — 95(2)(a) 


(a) [income related to active business] — in 


computing the income or loss from an active busi- 


ness for a taxation year of a particular foreign affili- 
ate of a taxpayer in respect of which the taxpayer has" 
a qualifying interest throughout the year or to which — 
the taxpayer is related throughout the year, there © 
shall be included any income or loss of the particular 
foreign affiliate for that year from sources in a coun- 7 


try other than Canada that would otherwis 


come or loss from property of the particular for en 


affiliate for the year to the extent that 
(i) the income or loss. A : 
Os is derived iy fie . P a 


“hess” activities ca 
oe Canada mee 


xp 
_ the apr or 
— ae 


— foe an aie 
ity other than Ca da o 


0 the non-resident 
in pubelaise OO: 


"surance pees /V 
. = eee oe the: 


(A) by 


/ 4 are related (ante a See 


(UD 4a partnership of which a Hon esiden 


‘corporation to which the particular foreign — 
affiliate and the taxpayer — aye related 
throughout the year is a qualifying member _ 


throughout each period, in the fiscal period 


of the partnership that ends in the year, in © 


which that non-resident corporation was a 
_ member of the partnership 


to the extent that those amounts that were paid 
or payable are for expenditures that would, if 
the non-resident corporation or the partnership 
were a foreign affiliate of the taxpayer, be de- 
ductible by it in the year or a subsequent taxa- 
tion year in computing the amounts prescribed 
to be its earnings or loss from an active busi- 
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ness, other than an active pues oan on 
in a _ i 


ae by 
Oo anothet foreign affiliate of the taxpayer _ 
in respect of which the taxpayer has a 
_ qualifying interest throughout the year, or _ 


dba partnership of which another foreign 
affiliate of the taxpayer in respect of which 
has a qualifying interest 


d, in the fiscal popes 


; the other for- 
> in | SPH 


e the oe or a ofthe tnpaye See 
in c sence the amounts phage to 


- part le fies, afta < 
are telated thr aes the 


. se onan amount stb for D Spay so . 


quired for the purpose of gaining ‘Or pro-— 
- ducing 1 income from property — 


. where 


| dip the ee is, cdhnoasele the partic- 


: ular period, excluded property of the sec- 


_ ond affiliate that is shares of a corporation — 


- (in this clause referred to as the “third af- 
__ filiate”) which is, throughout the particular 
_ period, a foreign affiliate (other than the 
| particular foreign affiliate) of the taxpayer 
_ in respect of which the taxpayer has a 
qualifying interest or to which the taxpayer 
_ is related, 


(IV) the second affiliate and the third affil- 
iate are resident in the same country for 
_ each of their taxation years (each of which 
_ taxation years is referred to in subclause 
(V) as a “relevant taxation year’ of the 


Subdivision i— Shareholders of Non-Resident Corporations 
second affiliate or of the third affiliate, as 
the case may be) that end in the ‘year, and | 


(V) in respect of each of the seco: : d affili- 
ate and the third affiliate for each relevant — 


taxation year of that affiliate, either 


‘1. that affiliate is subject to income tax- 
ation in that country in. that relevant — 


taxation year, or 


2. the members or shareholders 0 oe that 


sub- es includes a: | perso n ‘that 7 
has, directly or incite, an interest in _ 


taxation year are ‘subject to income tax- / 
ation in that country on, in aggregate, — 
. 7 all or substantially all of the income of © 
that affiliate for that relevant taxation — 
year in their taxation years in which — 
that relevant taxation “year ends | 0 


in that country. if har: nea had ik 


hae evar taxation ae ds 


sisted ed of their ees of i income a ce 


(E) by a life insurance © corporation that is resi 
_ dent in Canada and that is s the Se a per- 


’ "eontolled by the pee. to ‘the extel 
those amounts that were se or poviile, were 


ance corporation in computing its income or 
loss from carrying on its life insurance busi-. 
ness outside Canada and are not deductible i in 
_ the year or a subsequent taxation year in com- 


puting its income or loss from a on its 
life 1 insurance business 1 in Canada, 


(iii) the income or loss is derived byt the pafen 


lar foreign affiliate from the factoring of trade ac- 


counts receivable acquired by the particular for- 


eign affiliate, or a partnership of which the 
particular foreign affiliate was a member, from a 
non-resident corporation to which the particular 


foreign affiliate and the taxpayer are related 


throughout the year to the extent that the accounts 
receivable arose in the course of an active busi- 
ness carried on in a country other than Canada by 
the non-resident corporation, 


(iv) the income or loss is derived by the particular 
foreign affiliate from loans or lending assets ac- 
quired by the particular foreign affiliate, or a 
partnership of which the particular foreign affili- 
ate was a member, from a non-resident corpora- 
tion to which the particular foreign affiliate and 
the taxpayer are related throughout the year to the 
extent that the loans or lending assets arose in the 
course of an active business carried on in a coun- 
try other than Canada by the non-resident 
corporation, 


95(2\(a)(ii)(D) ID tc 


come for that relevant teen bch and . 


- * 95(2)(a)G@(A)AD, 


S. 95(2)(a) 


(v) the income or loss is derived by the particular 
_ foreign affiliate from the disposition of excluded 
_ property that is not capital property, or 


~ (vi) the income or loss is derived by the particular 
_ foreign affiliate under or as a result of an agree- 
_ment that provides for the purchase, sale or ex- 
_ change of currency and that can reasonably be 
considered to have been made by the particular 
_ foreign affiliate to reduce its risk, with respect to 
_ an amount required by this paragraph to be in- 
_ cluded in computing the particular foreign affili- _ 
__ ate’s income or loss from an active business, of 
‘fluctuations in the value of the currency in which 
the amount was denominated, 
Application: The February 27, 2004 draft legislation, subsec. 133(8), 
will amend para. 95(2)(a) to read as above, applicable to taxation years, 
of a foreign affiliate of a taxpayer, that begin after December 20, 2002; 
and subcls. (ii)(A)(ID) and (B)(D and cl. (i1)(C) of the para. are applica- 
ble to taxation years, of a foreign affiliate of a taxpayer, that end after 
1999. ever, if a taxpayer so elects in writing and files the election 
with the Minister of National Revenue on or before the taxpayer’s fil- 
ing-due- date for the taxpayer’ $ taxation year that includes the day on 
which the amending legislation is assented to,  subcls. 
), aS amended, apply to taxation years, of all _ 
taxpayer. that begin after 1994. 


foreign affiliates of 


If a taxpayer referred to above so elects in writing and files the election 
with the Minister of National Revenue on or before the taxpayer’s fil- 
ing-du : for the taxpayer’ s taxation year that includes the day on 
1 assented to, the provisions listed be- _ 
low are applicable to taxation years, _ of all foreign affiliates of the tax- 
payer, that begin after 1994 and, notwithstanding subsecs. 152(4) to (5), 
any assessment of a taxpayer’ § tax, interest and penalties payable under 
the Act for any taxation ver onal! be made that i is necessary to take the 
election into account. 


Provisions: 
c “95(1)*excluded property”(a), ©. (cl) 
ie » 95(1)*investment business"(b) 


(BaD, - 952\(aniiANAD, 
95(2)(ayui(C), 95(2)(a)(iiNCB), 95(2)(a)(v), (vi) 


(B)TD), 


—* O5Q)0H) i and (iii) 


e 95(2)(F. D2 
os  95(2)(g) to (2.02) 
+ DOO 

: 95(2)(0)-(t) 

* 95(2.1)(c) 

° 95(2. 2) opening words 
6 950. 4s 

* 95(3)(d) 
If a taxpayer has made what would. but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 


notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Technical Notes: Subsection 95(2) provides rules for deter- 
mining the income, of a foreign affiliate of a taxpayer resident 
in Canada, from a particular source. A foreign affiliate is con- 
sidered to have three sources of income — income from pro- 
perty, income from a business other than an active business and 
income from an active business. This sourcing is important 
since the affiliate’s income from property and the affiliate’s in- 
come from a business other than an active business are in- 
cluded in the foreign accrual property income (FAPI) of the 
affiliate. Where the affiliate is a controlled foreign affiliate of 
the taxpayer, the taxpayer’s share of the affiliate’s FAPI must 
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be included, under section 91, in the taxpayer’ s income for Ca- . 
nadian tax purposes aceite or not the i income: is: distributed. 

is D active - 
business is included, ‘under section 90, in ihe taxpayer’ sincome — 
for Canadian tax purposes oy when paid to the shareholder as 


oheneue be income chon property 
will be included i in compuring ¢ the i 


° ‘require amounts that would i! 
‘perty” of the affiliate to be 


° require. amounts ak 
from property of the al 
the “loss” from an active busi 

ae D5(2y(a) is vs . ve 


that, t provided ‘that ee 
are ‘satisfied, 


The breaable? of ee -95(2)( 
broaden the scope of the paragraph 
filiates in which the taxpayer does not hav 
est but to which the taxpayer is related a 


of the taxpayer. (Refer to the ‘commentary On | 
subclause OOOO) for woes n reg 


cember 20, 2002. 
In general terms, subparagraph 951200) 
yw 


has a qualifying interest. to inchide, in its is active bu: 
come, its property income that  .—s.—sd=si«“ 


* is derived ae it from activities that ¢ -ar 


lar affiliate and the apres are related throughot it th 
year (for convenience referred to as Case. Ds or 


— the taxpayer, where the taxpayer is a life i insurance CO 
poration resident in Canada throughout the ee (fo 
convenience referred to as Case 2), ann” oe 


would, if that person were a foreign affiliate a the taxpayer 
and the income were earned by it, be included i in eompuie - 
the active business income of that person. | _ 


Case 2 deals with the situation where a foreign affiliate of a : 
taxpayer in respect of which the taxpayer has a qualifying in-— 
terest performs the treasury activities for the foreign branch of © 
a Canadian multinational life insurer. The income of the trea- 

sury activities could be included in the active business income — 
of the affiliate if the income would be active business income © 
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ship were a foreign affiliate of the taxpayer, 


amounts prescribed to be its earnings or 4 
business carried © on by it ss 
PQA), . 


by another foreign affiliate of the taxpayer 
the particular affiliate and the taxpayer t 
ae “second vacate se toe 1 ile, 


clauses 95(2).a)(ii(A), (B) a 
the partnership referred “ in those 
ber of the partnership. — _ 


epee oe memb 


anhag hich the member \ was a a member of the e pares : 


was neither 


— actively engaged i in ‘the ee of the See. (oth- | 


erwise than i in the financing of the business), ‘nor ie 


— carrying on, otherwise than as a member of. a -partner- 2 
ship, a similar business as that carried on by the part- 
nership (otherwise than | ine wee hong of we : 


business). 
Subparagraph 95(2)(a)(ii) is amended in ‘the following ways. 


First, clauses 95(2)(a)(ii)(A) to (C) are amended so that the 


condition requiring the relevant member of the partnership to 


be a member of the partnership (otherwise than as a specified . 


member of the partnership) is replaced by the condition requir- 
ing the relevant member to be a “qualifying member” of the 


partnership throughout each period, in the fiscal period of the 


partnership that ends in the year, in which the relevant member 
was a member of the partnership. The expression “qualifying 


member” is a new term. It is defined in new paragraph 95(2)(o0) _ 


for the purposes of subdivision i of Division B of Part I of the 
Act, and, defined in subsection 248(1) for the purposes of the 
Act generally, as being a person that would at the relevant time 
be determined under paragraph 95(2)(0) to be a qualifying 
member of the partnership. For more detail on the definition 
“qualifying member’, see the commentary to paragraph 
95(2)(o) and subsection 248(1). 


be deductible 7 
in the year or a subsequent taxation year in comy yam ~ i 


S. 95(2)(a) 


The amendments to clauses 95(2)(a)(ii)(A) to (C), in conjunc- 
tion with the new definition “qualifying member”, ensure that, 
in, Applying hose clauses, _— pariiets of limited partner- 


2)( \( ya partnership’ may still qualify under 
(A), (B) « or (C) if the relevant person has an 
in the partnership that meets the criteria set out 
eh ee For more ia see the com- 


he taxpayer | to b which the bpavert is related can beg a 
TRG in that ae ; 


Under ecune Sibclase mas. the “second affil- 
iate” and the “third affiliate” must be resident in and subject to 
income taxation in the same country. Thus, each of those affili- 
ates must itself be subject to income taxation in that country 
and cannot be a flow-through entity under the income tax laws 

of that country. Amended subclauses 95(2)(a)(ii)(D)([V) and 
(V) are intended to accommodate the case where the second 

affiliate, the third affiliate, or both, are Soh a sHowntnonet 

entity. _ 

New stibelatise 95(2)(a)(4i(D)CIV) requires that the second af- 

filiate and the third affiliate be resident in the same country for 

each of their taxation years (each of which taxation years is — 
referred to as a “relevant taxation year” of the second affiliate 


or of the third affiliate, as the case may be) that end in the year. 


New ‘subclause 95(2)(a)(ii)(D)(V) requires that, in respect of _ 
each of the second affiliate and the third affiliate for each rele- 
vant taxation year of that affiliate, either 


© that affiliate be subject to income taxation in that country in 
that relevant taxation year (sub-subclause 


Roane) or 


the members or shareholders of that affiliate (which, for the 
purpose of sub-subclause 95(2)(a)(ii)(D)(V)2.), includes a 

person that has, directly or indirectly, an interest in a share 
of, or in an equity interest in, the affiliate) at the end of that 
relevant taxation year be subject to income taxation in that 
country on, in aggregate, all or substantially all of the in- 
come of that affiliate for that relevant taxation year in their 
taxation years in which that relevant taxation year ends or 
would be so subject to income taxation in that country if 
that affiliate had income for that relevant taxation year and 
the income of those members or shareholders for their taxa- 
tion years in which that relevant taxation year ends con- 
sisted only of their share of income of that affiliate for that 
relevant taxation year (sub-subclause 95(2)(a)(ii)(D)(V)2.). 
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Current subclause 95(2)(a)(ii)(D)(V) contains the requirement 
that the amounts paid or payable by the second affiliate to the 
particular affiliate must be relevant in computing the liability 
for income taxes in that country of a corporate group composed 
of the second affiliate and one or more other foreign affiliates 
of the taxpayer (the shares of which are excluded property) that 
are resident in, and subject to income taxation in, that country 
and in respect of which the taxpayer has a qualifying interest 
throughout the year. Clause 95(2)(a)(ii)(D) is amended to re- 


move the requirement contained in current subclause ~ 


95(2)(a)(i)(D)(V). 


Third, as noted above, current clause 95(2)(a)(ii)(E) proce 
for the recharacterization of certain amounts paid or payable to — 
the particular affiliate, where the payer is the taxpayer and the 


taxpayer is a life insurance corporation resident in Canada, to 


the extent that those amounts are for expenditures that are de- 


ductible in the year or a subsequent taxation year by the tax- 


payer in computing its income or loss from carrying on its in- _ 


surance business outside Canada and not in Canada. 


Clause 95(2)(a)(@i)(E) is amended to provide for the 
recharacterization of certain amounts paid or payable to the © 


particular affiliate, where the payer is a life insurance corpora- 


tion that is resident in Canada and is the taxpayer, a person 
who controls the taxpayer or a person controlled by the tax- 


payer, to the extent that those amounts were for expenditures 


that are deductible in the year or in a subsequent taxation year _ 
by the life insurance corporation in computing its income or © 
loss from carrying on its life insurance business outside Canada y 
and are not deductible in the year or a subsequent taxation year 
in computing its income or loss from carrying on its life insur- 


ance business in Canada. 


For additional detail, see the commentary to subclauses 


9S(2)(a\G(AYUD and (B) dD). 


Fourth, as noted in the opening commentary to ee 7 
95(2)(a), the amendments to that paragraph ensure that, 
throughout subparagraph 95(2)(a)(i1), except clauses (D) and 


(E), the word “income” is replaced with the words “income or 
loss”. For further detail on those amendments and on their 
coming-into-force provisions, see that commentary. 


New subclauses 95(2)(a)Gi)(A)CUD and (B)CD and new yalnase. 
95(2)(a)(ii)(C) apply to taxation years, of a foreign affiliate of a — 
taxpayer, that end after 1999. These amendments are included 
in the Global Section 95 Election ees described be | 


still under 95(2)(a) — ed.] 


New clause 95(2)(a)(ii)(D) applies to taxation years of a fon 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
However, where the taxpayer elects in writing and files that — 
election with the Minister of National Revenue on or before the — 
filing-due date for the taxpayer’s taxation year that includes the — 


day on which these amendments are assented to, subclauses 


95(2)(a)(ii)(D)(II1) to (V) apply in respect of all foreign affili- 
ates of the taxpayer for taxations years that end after 1994. This _ 
set of proposals provides that, notwithstanding subsections 
152(A) to (5), the Minister of National Revenue can make any 
assessment of a taxpayer’s tax, interest and penalties payable 
under the Act for any taxation year that is necessary to take © 


such an election into account. 


New clause 95(2)(a)(i)(E) applies to taxation years of a -for- 


eign affiliate of a taxpayer, that begin after December 20, 2002. 
This amendment is included in the Global Section 95 Election 
package described [below, still under 95(2)(a) — ed.] 


New subparagraph 95(2)(a)(v) ensures that, in computing the 


active business income or loss of a particular foreign affiliate, 
there is to be included the income or loss from property derived 
by the particular foreign affiliate from the disposition of ex- 
cluded property that is not capital property of the particular for- 
eign affiliate. 

The amendment is consequential to the amendments made to 
the definition “excluded property” in subsection 95(1). 


New subparagraph 95(2)(a)(vi) ensures an income or a loss is 
treated as active business income or loss (and not as foreign 
accrual property income or loss) where that income or loss is 
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derived under or as a result of certain agreements which pro- 
vide for the purchase, sale or exchange of currency and relate 
to currency exchange risks with respect to amounts included in 
active business income or loss under paragraph 95(2)(a). 


New subparagraphs 95(2)(a)(v) and (vi) apply to taxation 
years, of a foreign affiliate of a taxpayer, that begin after De- 
cember 20, 2002. These subparagraphs are included in the — 
Global Section 95 Election Races described Lames 
below — ed.] : ce oo 


Global Section 95 bean 


In this set of proposals, there are a ee of ene to 
section 95, and to section 5907 of the Regulations, that apply to _ 
taxation years, of a foreign affiliate of a taxpayer, that begin or 
end after various specified dates. However, where a taxpayer 
so elects in writing and files the election (referred to in this 
commentary as the “Global Section 95 Election”) with the — 
Minister of National Revenue before the taxpayer’s filing-due 
date for the taxpayer’s taxation year that includes the day on 


which these amendments are assented to, all of those measures _ 


apply to taxation years of all foreign affiliates, of the taxpayer, 
that begin after 1994, This set of proposals provides that, not- 


withstanding subsections (152(4) to (>), the Minister of Na- 


tional Revenue can make any assessment of a taxpayer’s tax, 


interest and penalties payable under the Act for any taxation — 


year that is necessary to take the election into account. 


Note that the Fresh Start Section 95 Election (described under 
95(1)“taxable Canadian business’”’]) and the Global Section 95 © 
Election are separate elections. As well, it should be noted that _ 
various important amendments to section 95 have a8 | 
elections that can be made by taxpayers. | 


The following amendments to the Act aa to ‘the oe : 
are covered by the Global Pron 95 Election me 


Amendments to the Act: 


_. paragraphs (a), (c) and (c. 1) of the eaten ‘excluded i 
_ _ Property” in subsection 95(1), 


« | paragraph (b) of the definition * ‘investment business” ine 
subsection 9>U)). - 


* subclauses -95(2)(ay(iAYAD) and Bay ane 

- 95(2)(a)(ii(A)AD). and (B)(ID, clause 95(2)\(a)(ii(C), 
_ Clause ee and aa 95(2)(ay(v) 

_and (vi), 


+ , the ponion of fe 950) that is afiee abe - 
graph 95(2)(1) Gi) and before subparagraph eA), 


| : ° paragraphs 95(DED, ¢. 2) and (g) to © Nee 
| paragraph 95(2)(i), 
* paragraphs 95(2)(0) to (t), 
© paragraph 95(2.1)(c), 
_ © preamble of subsection 95/22), . 
"© subsection 95(2.41), and 2 


* paragraph 95(3)(d). 
(B) Amendments to the Regulations: 
¢ ‘paragraph (b) of the definition * “earnings” in Regulation 
5907(1), 


© paragraph (b) at the definition * sani i: deficit” in Reg 
ulation S907), : L 


° paragraph (a.l) of ihe definition’ ‘exempt earnings” 
Regulation 5907(1), 


* subparagraph (d)(ii) of the definition ‘ ‘exempt earnings” 
in Regulation 5907(1), 


¢ the preamble, paragraph (c), and the apodanbhe of 
the definition “exempt loss” in Regulation 5907(1), 


* the definition “loss” in Regulation 5907(1), 
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¢ subparagraph (d)(1) of the definition “net earnings” 
Regulation 5907(1), 


¢ subparagraph (d)(i) of the definition “net loss” in Regu- 
lation 5907(1), 

* paragraph (b) of the definition “taxable deficit” in Reg- 
ulation 5907(1), 


e subparagraphs (b)(i.1), (iv) and (v) of the definition 
“taxable loss” in Regulation 5907(1), and - 
* paragraphs §907(2.7)(a) and (b) of the Regulations. 


If a Global Section 95 Election is made by a taxpayer, the 
amendments to the definitions “exempt earnings” and “exempt 


loss” in Regulation 5907(1) that implement the new concept of — 
“qualifying member” will apply only for foreign affiliate taxa- 


tion years that end after 1999. For more detail, see the com- 


mentary to the definitions “exempt earnings’ and “exempt 


loss” in Regulation 5907(1). 


Note that this set of proposals provides for the possibility of a 


total revocation of the Global Section 95 Election. If a taxpayer 
has made what would otherwise be a valid Global Section 95 


Election, and the taxpayer has, on or before the taxpayer’s fil- 
ing-due date for the taxpayer’ s taxation year that includes the _ 


day that is the third anniversary of the day on which the 


amending legislation enacting this set of proposals is assented 


to, filed with the Minister of National Revenue a notice in writ- 


ing to revoke the election, the election is deemed never to have © 
been made. This set of proposals provides that, notwithstanding 


subsections 152(4) to (5), the Minister of National Revenue can 


make any assessment of a taxpayer’s tax, interest and penalties _ 


payable under the Act for any taxation year that is necessary to 
take the revocation into account. 


{For the Fresh Start Section 95 Election, see ene 95( Drax 
ble Canadian business” — ed.] 


Letter from Dept. of Finance, December 20, 2001: 
Dear [xxx]: 


I am writing in reply to your letter dated December 17 , 2001, in 
which you requested amendments in connection with subclause 
95(2)(a)Gi)(D)(V) of the Income Tax Act (the “Act’”). 

Clause 95(2)(a)Gi)(D) of the Act generally provides that in- 
come derived by a foreign affiliate (the “first affiliate’) of a 
taxpayer from amounts paid or payable by another foreign af- 
filiate (the “second affiliate”) of the taxpayer under a legal ob- 
ligation to pay interest on monies borrowed by the second affil- 
iate to acquire shares in the capital of another foreign affiliate 
(the “third affiliate”) of the taxpayer will be considered active 
business income (instead of property income) provided that 
certain conditions enumerated in that clause, and in other pro- 
visions in the Act, are satisfied. 


You have expressed a concern about the parenthetical phrase 
“*... (the shares of which are excluded property) ...” in existing 
subclause 95(2)(a)(ii)(D)(V). You argue that the impact of this 
parenthetical phrase is that, if the second affiliate is a member 
of a group of corporations that files a consolidated federal in- 
come tax return in the United States (or in another jurisdiction 
having a similar tax system), the share of each member of the 
consolidated group must qualify as “excluded property”. The 
expression “excluded property” is defined in subsection 95(1) 
of the Act. 


You submit that, for non-income tax reasons, many large cor- 
porate groups have, as members of a tax consolidation group, 
corporations that are largely inactive or that do not carry on an 
active business. Shares of such corporations would not qualify 
as excluded property. You argue that this parenthetical phrase 
would then deny the benefits provided for under clause 
95(2)(a)(ii)(D) to the first affiliate even where all or substan- 
tially all of the total income of members of that tax consolida- 
tion group is active business income. 

We agree that the tax results produced under clause 
95(2)(a)(ii)(D), as illustrated by your example, are not appro- 
priate based on the existing tax policy. We are therefore pre- 


S. 95(2)(a) 


pared to recommend to the Minister of Finance that clause 
95(2)(a)(1)(D) of the Act be amended to address this issue. We 
will recommend that the requirements in existing subclause 
95(2)(a)(i)(D)(V) be amended to provide that amounts paid or 
payable by the second affiliate to the first affiliate in a particu- 
lar taxation year of the first affiliate will satisfy the require- 
ments of that subclause if those amounts paid or payable are 
relevant in computing the income or loss for income tax pur- 
poses in the foreign country 


* of the members of a group of corporations, if the group is 
composed of the second affiliate and one or more other for- 
eign affiliates of the taxpayer that are resident in, and sub- 
ject to income taxation in, that country and in respect of 
which the taxpayer has a qualifying interest throughout the 
particular year and it is reasonable to conclude that all or 
substantially all of the total of the incomes and losses of 
those members for their taxation years that end in the par- 
ticular year is attributable to incomes and losses from an 
active business, or 


of the second affiliate, if all or substantially all of the in- 
come earned by the third affiliate in the taxation years of 
_ the third affiliate that end in the particular year is included 
in computing the income of the members or shareholders of 
the third affiliate at the end of those years and is subject to 
income taxation in that country, the taxpayer has a qualify- 
ing interest in the third affiliate throughout the particular 
year and it is reasonable to conclude that all or substantially 
all of the total of the incomes and losses of the third affili- 
ate for those years is attributable to incomes and losses 
from an active business. 


If these recommendations are acted upon, I would anticipate 
that they would be included in the next technical bill. 


We will recommend that the amendments apply to taxation 
years of a foreign affiliate of a taxpayer that begin after the 
date of the release of the draft of the technical bill. However, 
where the taxpayer so elects in respect of all the foreign affili- 
ates of the taxpayer, the amendments will apply to taxation 
years of those affiliates of the taxpayer that begin after 1994 
and, notwithstanding subsections 152(4) and (5) of the Act, any 
assessment of a taxpayer's tax payable under the Act for any of 
those taxation years shall be made that is necessary to take into 
account the application of the amendments. The ability to elect 
to have the amendments apply to these earlier taxation years 
will be contingent on the taxpayer electing to have other 
amendments to the foreign affiliate rules to be included in the 
technical bill apply to the taxpayer’s foreign affiliates for these 
earlier taxation years. We cannot provide any more details re- 
garding the election provisions until the release of the draft of 
the technical bill. 


Thank you for writing. 
Yours sincerely, 
Len Farber 


General Director, Tax Legislation Division, Tax Policy 
Branch 


Letter from Dept. of Finance, October 5, 2001: 
Dear [xxx]: 


I am writing in reply to your letter dated August 15, 2001 (and 
your follow-up letter dated August 16, 2001) to Mr. Wally 
Conway in which you requested an amendment to clause 
95(2)(a)(ii)(D) of the Income Tax Act (the “Act’). 

Our understanding of the facts stated in your correspondence is 
the following: 


* US Holdco (a corporation resident in the United States) is a 
controlled foreign affiliate of Canco (a corporation resident 
in Canada). 


* Finco is also a controlled foreign affiliate of Canco. 


* Canco has a qualifying interest (within the meaning of par- 
agraph 95(2)(m) of the Act) in respect of US Holdco and in 
respect of Finco. 
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* Canco funds Finco with equity. Finco in turn loans the 
money to US Holdco, which uses the money to purchase 
shares of a United States limited liability corporation (“US 


LLC’). US Holdco becomes the sole suit oe 


ofS LLC. 


¢ US LLC carries on an active business fo the | purposes of , 


the foreign affiliate rules. 


In your correspondence, you also note that the facts are ce 


that, 1 US LLCO were 
United States, all relevant requirements 
95(2)(a)(ii)(D) would have been met and the interest income 


“subject to income taxation” in the 


received by Finco from US Holdco would be included in com-_ 

puting the income from an active business of Finco. However, 

because US LLC is treated for US tax purposes as a flow- 
through entity and it is thus not directly “subject to income tax- 
ation” in the United States, the requirements of subclause — 
95(2)(a)(ii)(D) are not met and the interest income is not in- — 
cluded in the active business income of Finco. You noted that, _ 
since US Holdco is the sole shareholder/member of US LLC, © 
US LLC’s income is included in computing US Holdco’s in- _ 


come in the United States and is subject to income taxation in 


the United States. You argue that from a Canadian tax policy — 


viewpoint, the scope of subclause 95(2)(a)(ii)(D) should be ex- 


tended to cover situations where all of the income of the third © 
affiliate (i.e., in your case, US LLC) referred to in that sub- 


clause is fully taxable in the country of residence (i.e., the 


United States) of the third affiliate (i.e., US Ue) and its ~ 


eign parent (US Holdco). 


We are of the view that a United States lisnised liabllinn corpo- 
ration (LLC) that is a flow-through entity for US tax purposes 
merits treatment similar to that of a corporation that is “subject 
to income taxation” in the United States only if all or substan- 
tially all of the income earned by the LLC is included in com- 
puting the income of the members or shareholders of the LLC 
and is subject to income taxation in the United ye under aa 


laws of the United States. 


We are therefore prepared to fecommend to the ie of FE 
nance that subclause 95(2)(a)(ii)(D)(IV) of the Act be 
amended. The recommended amendment to that sub-subclause 
would accommodate a “third affiliate” where the affiliate is not — 
subject to income taxation in its country of residence but all or _ 
substantially all of the income earned by the affiliate in all the — 
taxation years of the affiliate that end in the taxpayer’s taxation — 
year is included in computing the income of the members or 


shareholders of the affiliate at the end of those years and is 
subject to income taxation in that country under the laws of 
that country. _-. 


If this recommendation is acted upon, I would anticipate that 


the amendment would be included i in the next technical bill. 


We will recommend that the amendment apply to taxation. 
years of a foreign affiliate of a taxpayer that begin after the 


date of the release of the draft of the technical bill. However, 
where the taxpayer so elects in respect of all the foreign affili- 
ates of the taxpayer that begin after 1994, the amendment will 


apply to taxation years of those affiliates of the taxpayer that _ 


begin after 1994 and notwithstanding subsections 152(4) and 


(5) of the Act any assessment of a taxpayer’s tax payable under — 


the Act for any of those taxation years shall be made that is 
necessary to take into account the application of the amend- 
ment. The ability to elect to have the amendment apply to those 


earlier taxation years will be contingent on the taxpayer elect- 


ing to have other amendments to the foreign affiliate rules to be 
included in the technical bill apply to the taxpayer’s foreign 
affiliates for those earlier taxation years. We cannot provide 
any more details regarding the election provisions until the re- 
lease of the draft of the technical bill. 


Thank you for writing. 
Yours sincerely, 
Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, September 17, 2001: See 
under Reg. 5907(1)“exempt earnings” (d)(ii). 


of subclause 
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Letter from Dept. of Finance, FepMany 12, ene 
Dear [xxx] 


We are writing in response to your letter or December 15, 
2000. 


In your letter you aud thas we a contigs: our eyilinas to 
recommend to the Minister of Finance that the Income Tax Act 
and the related Regulations thereto be amended to ensure that — 
foreign accrual property income or losses (FAPI or FAPL) of a 
foreign affiliate will not arise on a disposition of excluded pro- 
perty by the affiliate. Currently, gains or losses from the dispo-- 
sition of excluded property that is eligible capital property 
enter into the calculation of FAPI or FAPL of a foreign’ affiliate — 
because such gains and losses are not capital gains and losses. _ 
You have also requested that we confirm our willingness to 
recommend that the amendments apply, if so elected by tax- 
payers in respect of a foreign affiliate, to taxation years of = _ 
affiliate beginning in the same on th the ae ee 
vestment business”. applies. ee _ 


After reviewing your ubmission, we fave concluded that! 
amendments to the FA "] and on Jee are a 


income eave frot 
ness income pe 


Gon of the gains ¢ or 1 losses arising: on Hoe ee 
sae eae Le ‘occurs because the eae 0 


commencing after her announcement date oS 
some Laan s, fora retroactive apy date tha 


have. to be in recncat of al the ae S ieee : 
As requested, we are willing to confirm that we are prepare 
recommend to the Minister that amendments be made to. he 
Act and Regulations such as those described above. We are — 
also prepared to arate an seule a as s described 
above. Ss 


Thank you for sane this matter to our attention. 
Yours sincerely, 
Len Farber 


General Director, Tax Ceeuda: Division, 
Branch 


cor : 


Related Provisions: 20(3)— Purpose for which borrowed money 
deemed to have been used; 95(2)(n) — Deemed FA and deemed qualify- 
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ing interest; 95(2)(r) — FA deemed to be qualifying member of partner- 
ship; 95(2.2), (2.21) — Interpretation rules; 95(6) — Anti-avoidance rules; 
253 — Whether business carried on in Canada. 


Regulations: 5907(1)‘earnings”(b) (increase in earnings from an active 
business); 5907(1)“exempt earnings’(d) (inclusion in exempt earnings); 
5907(1)“exempt loss”(c) (inclusion in exempt loss); 5907(1)“loss”(b) (in- 
crease in loss from an active business); 5907(2.7), (2.8) (where amount 
included in 95(2)(a)(1) or (ii)). 

Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(a.1) [income from sale of property] — in com- 
puting the income from a business other than an active 
business for a taxation year of a foreign affiliate of a 
taxpayer there shall be included the income of the af- 
filiate for the year from the sale of property (which, 
for the purposes of this paragraph, includes the income 
of the affiliate for the year from the performance of 
services as an agent in relation to a purchase or sale of 
property) where 


' (i) it is reasonable to conclude that the cost to any 
person of the property (other than property that was 
manufactured, produced, grown, extracted or 
processed in Canada by the taxpayer or a person 
with whom the taxpayer does not deal at arm’s 
length in the course of carrying on a business in 
Canada and that was sold to non-resident persons 
other than the affiliate or sold to the affiliate for 
sale to non-resident persons) is relevant in comput- 
ing the income from a business carried on by the 
taxpayer or a person resident in Canada with whom 
the taxpayer does not deal at arm’s length or is rel- 
evant in computing the income from a business 
carried on in Canada by a non-resident person with 
whom the taxpayer does not deal at arm’s length, 
and 


(i) iti 1S reasonable io oon ude that he cont va any 
person of the property (other than property that i iS 


~~ dent persons other than the affiliate or ‘old’ to the 
affiliate for sale to non-resident persons) is rele- 
vant in computing the income from a business — 
carried on by the taxpayer or by a person resident — 
~ in Canada with whom the taxpayer does not deal 
at arm’s length or is relevant in computing the in- 
_. come from a business carried on in Canada by a 
non-resident person with whom the taxpayer does 
not deal at arm’s length, and : 


Application: The February 27, 2004 draft legislation, suibiec. 13309), 
will amend subpara. 95(2)(a.1)() to read as above, applicable to taxation 

years, of a foreign affiliate of a taxpayer, that begin after December 20, 

2002. However, if a taxpayer so elects in writing and files the election 

with the Minister of National Revenue on or before the taxpayer’s fil- 

ing-due date for the taxpayer’s taxation year that includes the day on 

which this Act is assented to, the amendment applies to taxation years, 

of all foreign affiliates of the taxpayer, that begin after 1994. 


Technical Notes: Paragraph 95(2)(a.1) includes in the in- 
come from a business other than an active business (and thus 
the foreign accrual property income (FAPI) of a foreign affili- 
ate) of a taxpayer resident in Canada, the income of the affiliate 
from the sale of property (including the income derived from 
services as agent provided in relation to a purchase or sale of 
property) if 
* it is reasonable to conclude that the cost to any person of 
the property (other than property that was manufactured, 
produced, grown, extracted or processed in Canada by the 
taxpayer or a person with which the taxpayer does not deal 


S. 95(2)(a.1I)\@) 


at arm’s length in the course of carrying on a business in 

_ Canada and that was subsequently sold to non-resident per- 

sons other than the affiliate or to the affiliate for sale to 

non-resident persons) is relevant in computing the income 

from a business carried on by the taxpayer or a person resi- 

_ dent in Canada that does not deal at arm’s length with the 

__ taxpayer or is relevant in computing the income from a bus- 

iness carried on in Canada by a non-resident person with 

__ whom the taxpayer does not deal at arm’s oe (subpara- 
“graph: 212 ae NG): jandl 


: the property was not Gpenibsctired, produced, grown, ex- 
— tracted or processed i in the country under whose laws the 
affiliate: was formed (or continued) and exists and is gov- 
_erned, and the affiliate’s business was principally carried 

on ip that seta ts eee Oe eee 


come of the ae ee the sale of property is derived from 
sales of property (other than property that falls within the ex- 
d above) to persons that deal at arm’s length 
affiliate, which, for this purpose, includes a sale of 
property to a related non-resident corporation for sale by it to 

1's length persons. Where the rule applies to the foreign af- 
‘the ae, the ee of the aed is deemed to 


iate. _ Any income that pertains to or is incident to that biieiieds: 
is also deemed | to be i income of the affiliate from a oui 


the new « soribtion, property will rauanty for the exclusion if it 
is “designated property” and was subsequently sold to non-resi- 


dent persons other than the affiliate or to the affiliate for sale to 


non-resident persons. 


The definition leosoneed property’ is éprivided in new sub- 
ction 95(3.1). Property i is designated property if it is property 


that is described in the “preamble” of paragraph 95(2)(a.1) and 


that meets one of the hes tests set out in nee (a), (b) 
and (c), respectively, of that definition. 


Under the first test (paragraph @) of the dchuiten. DIOpeHY is 
desenaied property if it is 


operty that was — in the course of carrying « on a business 

in Canada — manufactured, produced, grown, extracted or 

processed in Canada by the taxpayer, or by a person with 
whom the eas tele not oes at arm’s ee or 


property that was — in the course of a business carried on 
by a foreign” affiliate of the taxpayer outside Canada — 
_ manufactured or processed from tangible property that, at 
the time of the manufacturing or processing, was owned by 
the taxpayer or by a person related to the taxpayer and used 
or held by the owner in the course of carrying on a business 
in Canada, if the manufacturing or processing was in accor- 
dance with the specifications of the owner of the tangible 
property and under a contract between that owner and the 
foreign affiliate. 


Under the second test (paragraph (b) of the definition), pro- 
perty is designated property if it was acquired, in the course of 
carrying on a business in Canada, by a purchaser from a vendor 
if 


¢ the purchaser is the taxpayer or is a person resident in Can- 
ada with whom the taxpayer does not deal at arm’s length, 
and 


¢ the vendor is a person 
—— with whom the taxpayer deals at arm’s length, 


— who is not a foreign affiliate of the taxpayer, and 


— who is not a foreign affiliate of a person resident in 
Canada with whom the taxpayer does not deal at arm’s 
length. 
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Under the third test (paragraph (c) of the definition), property 


is designated property if it was eclere 7 a — sae a 


vendor if 


* the purchaser is the taxpayer or is a person resident in Og / 


ada with whom the taxpayer does not deal at arm’s length, 


® 


the vendor is a foreign affiliate of 
— the taxpayer, or _ 


— a person resident in Canada wah Who the ne taxpayer 


does not deal at arm’ S length, and 


e 


the property was manufactured, produced | grown, oe 


or processed in the country under whose laws the vendor is 


governed and any of exists, was (unless the vend 
continued in any jurisdiction) formed or organized, or was 
last continued, and in which me veneer $ oe ness is princi 
pally carried on. 


new subsection 95(3. 1) apply in respect 0 
of the taxpayer for taxations vs that e 


Example 1 

Facts:  ~=—Se 
1. Canco is a corporation resident i in 1 C da. 
2 Forco is a controlled foreig. ] 


3. XYZ isa corporation resident in ¢ Canada wit 
Canco deals at arm’s length. 


4. Forco sells property to arm’s engi 


ated outside Canada. All the gross revenu and. D. 


of Forco is derived from the sale of prop: 
from Canco. That property was acquire 
from XYZ and was manufactured i n Canada by 


Application of paragraph 2) 


Forco’s income from the sale of ae property. that F 
had acquired from Canco would, bec Of exist 

graph 95(2)(a.1), be included in con 
business other than an active business an hu the f 
Forco. This is because existing subparagra, h 95. 
exempts property manufactured in Canada 
manufactured by Canco or by a person wi 
Canco does not deal at arm’s length. 
ufacturer is XYZ, an arm’s length co 


However, because of amended subpa agraph 95(2 ‘a 
and paragraph (b) of the definition “designat ‘Op 
in new subsection 95(3.1), Forco’s income fro 


the property acquired by Forco from Canco will not be — 
recharacterized by paragraph 95(2)(a.1) as income froma 


business other than an active business. Co 

Example 2 2 

Facts: —rti“‘“COéiOwO—OOCC 
1. Canco is a corporation resident in Canada. : 


2. FAI is a controlled foreign affiliate of Canco that 

was formed, exists and is governed under the laws of _ 
foreign Country A. FAl’s manufacturing business is 
principally carried on in that country. The gross reve- _ 


nue and income of FAI is derived from the sale, to 
Canco, of the property that FAl manufactures. 


3. FA2 is a controlled foreign affi liate of Canco. FA2 
was formed, exists and is governed under the laws of 
foreign Country B. FA2’s business is principally car- 
ried on in that country. FA2 purchases, from Canco, 
property that was manufactured in Country A by FAI. 
FA2 sells the property to purchasers outside of Canada. 


Application of paragraph 95(2)(a.1) 
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The income from the sale of the property acquired by FA2 


from Canco would, because “of existing paragraph — 
--95(2)(a.1), be included in FA2’s income from a business 
other than an active business and thus the FAPI of FA2.— 
_ This is because existing subparagraph 95(2)(a.1)(i) ex- — 
 empts property manufactured, produced, grown, extracted — 
or processed in Canada =_* where the property was man- — 


aired: ees ig 


racted” or processed ne 


(ii) the property was not manufactured, produced, 
grown, extracted or processed in the country under 
whose laws the affiliate was formed or continued 
and exists and is governed and in which the affili- 
ate’s business is principally carried on, 


unless more than 90% of the gross revenue of the affil- 
iate for the year from the sale of property is derived 
from the sale of such property (other than a property 
described in subparagraph (11) the cost of which to any 
person is a cost referred to in subparagraph (i)) to per- 
sons with whom the affiliate deals at arm’s length 
(which, for this purpose, includes a sale of property to © 
a non-resident corporation with which the affiliate 
does not deal at arm’s length for sale to persons with 
whom the affiliate deals at arm’s length) and, where 
this paragraph applies to include income of the affili- 
ate from the sale of property in the income of the affil- 
iate from a business other than an active business, 


(i1i) the sale of such property shall be deemed to be 
a separate business, other than an active business, 
carried on by the affiliate, and 


(iv) any income of the affiliate that pertains to or is 
incident to that business shall be deemed to be in- 
come from a business other than an active 
business; 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(2.3) — Application of 
95(2)(a.1); 95(3.1) — Designated property; 253 — Whether business car- 
ried on in Canada. 


(a.2) [income from insurance] — in computing the 
income from a business other than an active business 
for a taxation year of a foreign affiliate of a taxpayer 
there shall be included the income of the affiliate for 
the year from the insurance of a risk (which, for the 
purposes of this paragraph, includes income of the af- 
filiate for the year from the reinsurance of a risk) 
where the risk was in respect of 


(i) a person resident in Canada, 
(ii) a property situated in Canada, or 
(iii) a business carried on in Canada 


unless more than 90% of the gross premium revenue 
of the affiliate for the year from the insurance of risks 
(net of reinsurance ceded) was in respect of the insur- 
ance of risks (other than risks in respect of a person, a 
property or a business described in subparagraphs (1) 
to (ii1)) of persons with whom the affiliate deals at 
arm’s length and, where this paragraph applies to in- 
clude income of the affiliate from the insurance of 
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risks in the income of the affiliate from a business 
other than an active business, 


(iv) the insurance of those risks shall be deemed to 
be a separate business, other than an active busi- 
ness, carried on by the affiliate, and 


(v) any income of the affiliate that pertains to or is 
incident to that business shall be deemed to be in- 
come from a business other than an active 
business; 

Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — 


Deemed FA and deemed qualifying interest; 253 — Whether business car- 
ried on in Canada. 


(a.3) [income from Canadian debt and lease 
obligations] — in computing the income from a bus- 
iness other than an active business for a taxation year 
of a foreign affiliate of a taxpayer there shall be in- 
cluded the income of the affiliate for the year derived 
directly or indirectly from indebtedness and lease obli- 
gations (which, for the purposes of this paragraph, in- 
cludes the income of the affiliate for the year from the 
purchase and sale of indebtedness and lease obliga- 
tions on its own account, but does not include ex- 
cluded income) 


(1) of persons resident in Canada, or 
(i1) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affil- 
iate derived directly or indirectly from indebtedness 
and lease obligations (other than excluded revenue) 
was derived directly or indirectly from indebtedness 
and lease obligations of non-resident persons with 
whom the affiliate deals at arm’s length and, where 
this paragraph applies to include income of the affili- 
ate for the year in the income of the affiliate from a 
business other than an active business, 


- (iil) those activities carried out to earn such income 
shall be deemed to be a separate business, other 
than an active business, carried on by the affiliate, 
and 


person resident in Canada with whom the taxpayer 
does not deal at arm’s length) that 


(i) the total of all amounts each of which is the in- 
come or loss of the partnership for fiscal periods of 
the partnership that end in the year that are in- 
cluded directly or indirectly in computing the in- 
come or loss of the taxpayer or a person resident in 
Canada with whom the taxpayer does not deal at 
arm’s length 


is of 
(11) the total of all amounts each of which is the 


income or loss of the partnership for fiscal periods 
of the partnership that end in the year 


unless more than 90% of the gross revenue of the affil- 
iate derived directly or indirectly from indebtedness 
and lease obligations was derived directly or indirectly 
from indebtedness and lease obligations of non-resi- 
dent persons with whom the affiliate deals at arm’s 
length (other than indebtedness and lease obligations 
of a partnership described in this paragraph) and 
where this paragraph applies to include a proportion of 
the income of the affiliate for the year in the income of 
the affiliate from a business other than an active 
business 


(111) those activities carried out to earn such income 
of the affiliate for the year shall be deemed to be a 
separate business, other than an active business, 
carried on by the affiliate, and 


(iv) any income of the affiliate that pertains to or is 
incident to that business shall be deemed to be in- 
come from a business other than an active business 


and for the purpose of this paragraph, where the in- 
come or loss of a partnership for a fiscal period that 
ends in the year 1s nil, the proportion of the income of 
the affiliate that is to be included in the income of the 
affiliate for the year from a business other than an ac- 
tive business shall be determined as if the partnership 
had income of $1,000,000 for that fiscal period; 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — 


(iv) any income of the affiliate that pertains to or 1s Deemed FA and deemed qualifying interest; 253 — Whether business car- 
incident to that business shall be deemed to be in- | "ed on in Canada. 


come from a business other than an active 
business; 
Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — 


Deemed FA and deemed qualifying interest; 95(2.4), (2.41) — Applica- 
tion of 95(2)(a.3); 95(2.5) — Definitions for 95(2)(a.3). 


Regulations: 7900(1), (2) (prescribed financial institutions); 8201 
(meaning of “permanent establishment’). 


(a.4) [income from partnership debt and lease 
obligations] — in computing the income from a bus- 
iness other than an active business for a taxation year 
of a foreign affiliate of a taxpayer there shall be in- 
cluded (to the extent not included under paragraph 
(a.3) in such income of the affiliate for the year) that 
proportion of the income of the affiliate for the year 
derived directly or indirectly from indebtedness and 
lease obligations (which, for the purposes of this para- 
graph, includes the income of the affiliate for the year 
from the purchase and sale of indebtedness and lease 
obligations on its own account) in respect of a busi- 
ness carried on outside Canada by a partnership (any 
portion of the income or loss of which for fiscal peri- 
ods of the partnership that end in the year is included 
or would, if the partnership had an income or loss for 
such fiscal periods, be included directly or indirectly 
in computing the income or loss of the taxpayer or a 
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(b) [Services deemed not active business] — 
where a controlled foreign affiliate of a taxpayer pro- 
vides services or an undertaking to provide services 
and 


(i) the amount paid or payable in consideration 
therefor 


(A) is deductible in computing the income from 
a business carried on in Canada by any person 
in relation to whom the affiliate is a controlled 
foreign affiliate or by a person related to that 
person, or 


(B) was paid or payable by a person other than 
the taxpayer and can reasonably be considered 
to relate to an amount that was deductible by 
the taxpayer or a person related to the taxpayer 
in computing the income of that taxpayer or 
person from a business carried on in Canada, or 


(11) the services are performed or are to be per- 
formed by any person referred to in subparagraph 
(i) who is an individual resident in Canada, 


the provision of those services or the undertaking to 
provide those services shall be deemed to be a sepa- 
rate business, other than an active business, carried on 
by the affiliate, and any income from that business or 


S. 95(2)(b) 


that pertains to or is incident to that business shall be 
deemed to be income from a business other than an 
active business; 


Proposed Amendment — 95(2)(b) 


(b) [services deemed not active business] — 
the provision, by a foreign affiliate of a taxpayer, of 
services or of an undertaking to provide services is 
deemed to be a separate business, other than an ac- 
tive business, carried on by the affiliate, and any in- 
come from that business or that pertains to or is inci- 
dent to that business is deemed to be income from a 
business other than an active business, if | 


(i) the amount paid or payable in consideration 
for those services or for the undertaking to pro- 
vide those services 


(A) is deductible, or can reasonably be consid- 
ered to relate to an amount that is deductible, 
in computing the income from a business car- 
ried on in Canada, by 


(1) any taxpayer of whom the affiliate is a 
foreign affiliate, or 


(Il) another taxpayer who does not deal at 
arm’s length with any taxpayer of whom 
the affiliate is a foreign affiliate, or 


(B) is deductible, or can reasonably be consid- 
ered to relate to an amount that is deductible, 
in computing the foreign accrual property in- 
come of a foreign affiliate of 


(1) any taxpayer of whom the affiliate is a 
foreign affiliate, or 


(II) another taxpayer who does not deal at 
arm’s length with any taxpayer of whom 
the affiliate is a foreign affiliate, or 


(11) the services are, or are to be, performed es 
(A) the taxpayer, 


(B) a person resident in Canada with whom 
the taxpayer does not deal at arm’s length, 


(C) a partnership any member of which is a 
person described in clause (A) or (B), or 


(D) a partnership in which any person or part- 
nership described in any of clauses (A) to (C) 
has, directly or indirectly, a partnership 
interest: 


Application: The February 27, 2004 draft legislation, subsec. 133(10), 
will arnend para. 95(2)(b) to read as above, applicable to taxation years, 
of a foreign affiliate of a taxpayer, that begin after December 20, 2002, 
except that, in applying para. 95(2)(b) to taxation years, of a foreign 
affiliate of the taxpayer, that begin after December 20, 2002 and before 
February 28, 2004, para. 95(2)(b) is to be read as follows: 


(b) the provision, by a foreign affiliate of a taxpayer, of services 
or of an undertaking to provide services is deemed to be a sepa- 
rate business, other than an active business, carried on by the af- 
filiate, and any income from that business or that pertains to or is 
incident to that business is deemed to be income from a business 
other than an active business, if 


(1) the amount paid or payable in consideration for those ser- 
vices or for the undertaking to provide those services 


(A) is deductible, or can reasonably be considered to re- 
late to an amount that is deductible, in computing the in- 
come from a business carried on in Canada, by 


(1) any taxpayer of whom the affiliate is a controlled 
foreign affiliate, or 


(If) another person who is related to any taxpayer of 
whom the affiliate is a controlled foreign affiliate, or 
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(B) is deductible, or can reasonably be considered to re- 
late to an amount that is deductible, in computing the for- 
eign accrual property income of a controlled ee af- 
filiate of 


(1) any taxpayer of whom the affiliate is a controlled 
foreign affiliate, or 


(II) another person who is related to any taxpayer of 
whom the affiliate is a controlled foreign affiliate, or 


(ii) the services are, or are to be, performed by 


(A) any taxpayer of whom the affiliate is a controlled for- 
eign affiliate and who is an individual resident in Canada, .~ 
or ; eae 

(B) another person who is related to any taxpayer of 
whom the affiliate is a controlled foreign affiliate and 
who is an individual resident in Canada; 


Technical Notes: Paragraph 95(2)(b) provides that if, in any 
of the specified circumstances referred to in that paragraph, a 
particular controlled foreign affiliate of a taxpayer provides 
services (or an undertaking to provide services), the provision 
of those services (or the undertaking) is deemed to be a sepa- 
rate business, other than an active business, carried on by the 
particular affiliate and any income from that business or that 
pertains to or is incident to that business is deemed to be in- 
come from a business other than an active business. Such in- 
come is therefore included in computing the particular affili- 
ate’s foreign accrual property income (FAPI). 


The “preamble” of paragraph 95(2)(b) is amended to provide 
that if, in any of the circumstances referred to in that para- 
graph, any particular foreign affiliate of a taxpayer (whether or 
not that affiliate is a controlled foreign affiliate of the taxpayer) 
provides services (or an undertaking to provide services), the. 
provision of those services (or the undertaking) is deemed to be 
a separate business, other than an active business, carried on by 
the particular affiliate and any income from that business or 
that pertains to or is incident to that business is deemed to be 
income from a business other than an active business. 


Paragraph 95(2)(b) is amended in three ways. 


First, clauses (A) and (B) of subparagraph 95(2)(b)(i) are re- 
placed by new clause (A). That new clause ensures that income 
will be considered to be income from an business other than an 
active business of a foreign affiliate of a taxpayer, if the 
amount paid or payable in consideration for those services (or 
the undertaking to provide those services) is deductible, or can 
reasonably be considered to relate to an amount that is deducti- 
ble, in computing the income from a business sopehast on in 
Canada, by 


* any taxpayer of whom the affiliate is a foreign affiliate, or 


* another taxpayer who does not deal at arm’s length with 
any taxpayer of whom the affiliate is a foreign affiliate. 


Second, a new clause (B) is added to subparagraph 95(2)(b)(i). 
That new clause ensures that, if a particular foreign affiliate of 
a taxpayer provides services (or an undertaking to provide ser- 
vices) and the amount paid or payable in consideration for 
those services (or the undertaking) is deductible, or can reason-— 
ably be considered to relate to an amount that is deductible, in 
computing the FAPI of a foreign affiliate of any taxpayer of 
whom the particular affiliate is a foreign affiliate or in comput- 
ing the FAPI of a foreign affiliate of another taxpayer who 
does not deal at arm’s length with any ERAS of whom the 
affiliate is a foreign affiliate, 


e the provision of those services (or the undertaking) is 
deemed to be a separate business, other than an active busi- 
ness, carried on by the particular affiliate, and 


* any income from that business or that pertains to or is inci- 
dent to that business is included in ee the ai it 
affiliate’s FAPI. 


For example, new clause 95(2)(b)(i)(B) provides that, within a 
corporate group, income that would otherwise be income from 
an investment business (and therefore included in computing 


| FAP) of one foreign corporation in the group cannot be con- 
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verted to active business income by the payment of fees to an- 
other foreign corporation in the group for services rendered to 
that investment business. 


Third, subparagraph 95(2)(b)(ii) is amended to ensure | that, ifa 
particular foreign affiliate of a taxpayer p r 
an undertaking to provide services) and thos 
are to be, performed by a described party, - 


¢ the provision of those services (or the uadenaking) is 
deemed to be a separate business, other than an active busi- 
ness, carried on by the particular affiliate, and 


* any income from that business or that pertains to or is inci- 
dent to that business is included i in computing ie aaron 
affiliate’s FAPI. 


A described pale is a . 
* the taxpayer, 


ea person reudeut' in ‘Canada with whom the taxpayer does 


not deal at arm’s length, 


* a partnership any member of which is a person described 
above, or 


* a partnership in which any person or ee described : 


above has, directly or indirectly, a partnership interest. 


These amendments to paragraph 95(2)(b) apply to. taxation 


years of a foreign affiliate of a taxpayer that be 


cember 20, 2002 except that, in applying paragraph 5( )(b) to 


a foreign affiliate of the taxpayer for taxation years of the for- 
eign affiliate that begin after December 20, 2002 and on or 
before February 27, 2004, that ge iat is to ue ae as fol- 
lows: 


(b) the provision, by a foreign affiliate of a “aeaws of services 
or of an undertaking to provide services is deemed to be a sepa- 
_ rate business, other than an active business, carried on by the af- 
_. filiate, and any income from that business or that pertains to or is 
__ incident to that business is deemed to be income en a business 
other than an active business, if 


(i) the amount paid or payable i in consideraon for hee ser- : 
vices or for the undertaking to provide those services 


(A) is deductible, or can reasonably be considered to re- 
late to an amount that is deductible, in computing the in- 
come from a business carried on in Canada, by 


(I) any taxpayer of whom the —, is a controlled 
foreign affiliate, or 


(ID another person who is related to any taxpayer of 
whom the affiliate is a controlled foreign affiliate, or 


(B) is deductible, or can reasonably be considered to re- 
late to an amount that is deductible, in computing the for- 
eign accrual property income of a controlled foreign af- 
filiate of 


(1) any taxpayer of whom the affiliate is a controlled 
foreign affiliate, or 


(ID) another person who is related to any taxpayer of 
whom the affiliate is a controlled foreign affiliate, or 


(ii) the services are, or are to be, performed by 


(A) any taxpayer of whom the affiliate is a controlled for- 
eign affiliate and who is an individual resident in Canada, 
or 


(B) another person who is related to any taxpayer of . 
whom the affiliate is a controlled foreign affiliate and 
who is an individual resident in Canada; 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(2.2) — Interpretation 
rules; 95(3) — “Services” defined; 253 — Whether business carried on in 


Canada. 


(c) [rollover of FA shares to another FA] — 
where a foreign affiliate of a taxpayer (in this para- 
graph referred to as the “disposing affiliate”) has dis- 
posed of capital property that was shares of the capital 
stock of another foreign affiliate of the taxpayer (in 
this paragraph referred to as the “shares disposed of”) 
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to any corporation that was, immediately following the 
disposition, a foreign affiliate of the taxpayer (in this 
paragraph referred to as the “acquiring affiliate”) for 
consideration including shares of the capital stock of 
the acquiring affiliate, 


(i) the cost to the disposing affiliate of any property 
(other than shares of the capital stock of the acquir- 
ing affiliate) receivable by the disposing affiliate as 
consideration for the disposition shall be deemed to 
be the fair market value of the property at the time 
of the disposition, 


(ii) the cost to the disposing affiliate of any shares 
of any class of the capital stock of the acquiring 
affiliate receivable by the disposing affiliate as 
consideration for the disposition shall be deemed to 
be that proportion of the amount, if any, by which 
the total of the relevant cost bases to it, immedi- 
ately before the disposition, of the shares disposed 
of exceeds the fair market value at that time of the 
consideration receivable for the disposition (other 
than shares of the capital stock of the acquiring af- 
filiate) that 


(A) the fair market value, immediately after the 
disposition, of those shares of the acquiring af- 
filiate of that class 
is of 
(B) the fair market value, immediately after the 
disposition, of all shares of the capital stock of 
the acquiring affiliate receivable by the dispos- 
ing affiliate as consideration for the disposition, 
(i11) the disposing affiliate’s proceeds of disposition 
of the shares shall be deemed to be an amount 
equal to the cost to it of all shares and other pro- 
perty receivable by it from the acquiring affiliate as 
consideration for the disposition, and 


(iv) the cost to the acquiring affiliate of the shares 
acquired from the disposing affiliate shall be 
deemed to be an amount equal to the disposing af- 
filiate’s proceeds of disposition referred to in sub- 
paragraph (ii1); 


Related Provisions: 53(1)(c) — Addition to ACB of share; 95(1)“‘for- 
eign accrual property income”’B(b) — Inclusion in FAPI; 95(2)(f.6)(i) — 
No rollover where 95(2)(c) applies; 95(2)(n) — Deemed FA and deemed 
qualifying interest; 95(6) — Anti-avoidance rules. 


Regulations: 5907(1)“net earnings”(d)(i), “net loss’’(d)(i), “taxable earn- 
ings’(b)(v), “taxable loss”(b)(v) (exclusions from reduction); 5907(5.3)(b) 
(Reg. 5907(5.1) does not apply to disposition). 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


Proposed Addition — 95(2)(c.1)—(c.6) 


Technical Notes: New paragraphs 95(2)(c.1) to (c.6) put into 
place a regime that, in general terms, is intended to suspend the 
recognition of the capital gain that would have arisen upon an 
internal disposition by a foreign affiliate of a corporation resi- 
dent in Canada (or a partnership of which the foreign affiliate 
is a member) of a share of another foreign affiliate of a corpo- 
ration resident in Canada that is excluded property to the ven- 
dor (or would be excluded property to the vendor if the vendor 
were a foreign affiliate of the taxpayer) if such a disposition 
would otherwise result in a gain. Generally, this “suspended 
gain” is recognized when there is an external disposition of the 
share. See the definitions “specified vendor” and “specified 
purchaser” in proposed new subsection 95(3.2) to determine 
when a disposition of a share of the capital stock of a foreign 
affiliate of a corporation resident in Canada is an internal dis- 
position. These provisions replace proposed subsections 
93(1.4) to (1.6) that were found in the December 20, 2002 
proposals. 
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New paragraphs 95(2)(c:1) to (c.6) will apply to dispositions 
that occur after December 20, 2002. However, those 
paragraphs will not apply to a disposition of a share of the capi- 
tal stock of a foreign affiliate of a corporation resident in Can- 
ada by a vendor 


if the disposition of the share is required to be made under 


an agreement in writing made by the vendor on or before 


' December 20, 2002, or 


¢ if the disposition of the share occurs on or before February 
27, 2004 and a valid election in respect of the vendor is 
made under subsection 133(40) of the enacting legislation. 


Where such an election is made, the special rules set out under 
subsection 133(40) of the enacting legislation will apply. Gen- 
erally, a modified version of the proposed subsections 93(1.4) 
to (1.6) that were part of the December 20, 2002 proposals will 
apply. For details about the election and about those special 
rules, see the draft enacting legislation that this commentary 
accompanies. Note also that this current set of proposals pro- 
vides that, notwithstanding subsections 152(4) to (5), the Min- 
ister of National Revenue can make any assessment of a tax- 
payer's tax, interest and penalties payable under the Act for 
any taxation year that is necessary to take such an election into 
account. 


(c.1) [application of para. (c.2)] — Fo 
(c.2) applies to a specified vendor, in respect of a 
particular corporation resident in Canada referred to 
in the definition “specified vendor” in subsection 
(3.2), (which specified vendor is referred to in this 
paragraph and paragraph (c.2) as the “vendor’”) if 


(i) the vendor disposes at any time of a share of 
the capital stock of a foreign affiliate, of the par- 
ticular corporation, (which share is referred to in 
this paragraph, paragraphs (c.2) to (c.4) and sub- 
section (3.3) as the “specified share”, which time 
is referred to in this paragraph and paragraphs 
(c.2) to (c.4) as the “original disposition time” of 
the specified share and which foreign affiliate is 
referred to in paragraphs (c.4) and (c.6) and in 
subsection (3.3) as the “disposed foreign affili- 
ate’) to a person or partnership (referred to in this 
paragraph as the “purchaser’) that is, immedi- 
ately after that time, a specified purchaser in re- 
spect of the particular corporation, 


(11) immediately before the original disposition 
time, the specified share is excluded property of 
the vendor (or would be excluded property of the 


vendor if the vendor were, immediately before 


the original disposition time, a foreign affiliate of 
the particular corporation), 


(iil) the vendor would, were this Act read vilhout 
reference to paragraph (c.2), have a taxable capi- 
tal gain from the disposition of the specified 
share, and 


(iv) none of paragraphs (2)(c), (d) to (e.1) and 


(e.3) to (e.5) and 88(3)(a) applies to the vendor in 


respect of the disposition of the share; 


Technical Notes: New paragraph 95(2)(c.1) sets out the cir- 
cumstances under which new paragraph 95(2)(c.2) will apply. 
Generally, new paragraph 95(2)(c.2) applies to a specified ven- 
dor (defined in new subsection 95(3.2)), in respect of a corpo- 
ration resident in Canada, if: 


* the specified vendor disposes of, at any time, a share of the 
capital stock of a foreign affiliate of the corporation resi- 
dent in Canada, (referred to here as the “specified share”, 
and which time is referred to here as the “original disposi- 
tion time” of the specified share and which foreign affiliate 
is referred to here as the “disposed foreign affiliate”) to a 
person or partnership that is, immediately after that time, a 


affiliate: 
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specified purchaser (defined in new subsection 95(3.2)) in 
respect of the corporation resident in Canada); 


* immediately before the original disposition time. the speci- 
fied share is excluded property of the specified vendor (or 
would be excluded property of the specified vendor if the 

_ specified vendor were, immediately before the original dis- 
position time, a foreign affiliate of the corporation resident — 
in Canada): 


if the Act were read without reference to paragraph 
-95(2)(c.2), the specified vendor would have a taxable capi- 
_ tal gain from the disposition of the specified share; and 


_ © none of paragraphs 88(3)(a) and 95(2)(c), (d) to (e.1) and 
_ (e.3) to (e.5) applies to the specified vendor i in respect of 
_ the disposition of the share. 

Related Provisions: 92(1.4) — Determining ACB of share of foreign 

_ -95(2)(e.1)Gi) — Windup — continuation oof affiliate; 

95(2)(n) — Deemed FA and deemed qualifying interest, 95(3.2), 

oe — Definitions: 95(3.6) — Partnerships and trusts. 

 (c.2) [suspended gain on internal disposition 

_of FA] — if this paragraph Se to a vendor, the 
eee rules apply: 


_ (i) where the vendor is not a partnership, the ven- 

_ dor’s proceeds of disposition (determined without 

_ reference to subsection 93(1)) from the disposi- 

tion of the specified share are deemed to be an 
amount that is equal to 


(A) if clause (B) does not apply to the vendor 
in respect of the disposition, the total of the ~ 
vendor’s adjusted cost base of the specified 
share and the amount, if any, that would be 
_ designated under subsection 93(1) because of 
subsection 93(1.1) in respect of the specified 
share if the specified share was disposed of 
for consideration equal to its fair market value 
at the original disposition time of the specified 

_ share, or 


_ (B) if the vendor is a controlled foreign affili- 
ate of the particular corporation resident in 
Canada at the end of the vendor’s taxation 
year that includes the original disposition time 

_ of the specified share and the particular corpo-— 
ration so elects in respect of the disposition in 

_ prescribed manner and within the prescribed 
time, the greater of 


(1) the amount determined Ae clause (A) in 
respect of the specified share, and 


(ID) the amount that is the lesser of the fair 

_ market value of the consideration received 
by the vendor in respect of the disposition 
and the amount that the particular corpora- 
tion designates in the election, 


(ii) where the vendor is a partnership of which a 
particular foreign affiliate of the particular corpo- 
ration referred to in the definition “specified ven- 
dor” in subsection (3.2) is a member, for the pur- 
pose of computing the particular foreign 
affiliate’s taxable capital gain from the disposi- 
tion by the partnership of the specified share, the 
vendor’s proceeds of disposition from the dispo- 
sition of the specified share are deemed to be an 
amount that is equal to 


(A) if clause (B) does not apply to ‘the vendor 
in respect of the disposition, the total of the 
vendor’s adjusted cost base of the specified 
share and the amount of a dividend, if any, 
that would be deemed by subsection 93(1.2) 
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to have been received immediately before the 
original disposition time because of subsec- 
tion 93(1.3) in respect of the specified share in 
respect of the particular foreign affiliate on 
the assumptions that 


(I) the specified share is a share referred to 
in subsection 93(1.3) in respect of the par- 
ticular foreign affiliate, 


(II) no other share of the disposed foreign 
affiliate was disposed of at the original dis- 
position time of the specified share, 


(Ill) the particular foreign affiliate was the 
only member of the partnership, and 


(IV) the specified share was disposed of 
for consideration equal to its fair market 
value at the original Hepa nes time of the 
specified share, or 


(B) if the particular foreign affiliate is a con- 
trolled foreign affiliate of the particular corpo- 
ration resident in Canada at the end of particu- 
lar foreign affiliate’s taxation year that 

includes the original disposition time of the 

_ specified share and the particular corporation 
so elects in respect of the disposition in pre- 
scribed manner and within the prescribed 
time, the greater of | 


(1) the amount determined by clause (A) in 
respect of the specified share, and 


(II) the amount that is the lesser of the fair 
market value of the consideration received 
by the vendor in respect of the disposition 
and the amount that the particular corpora- 
tion designates in the election, 


(iii) the purchaser’s cost of the specified share is 
deemed to be an amount that is equal to the fair 
market value, at the original disposition time, of 
the specified share, 


(iv) the vendor’s cost of a property that was re- 
ceived as consideration for the disposition of the 
specified share is deemed to be an amount that is 
equal to the fair market value of the property at 
the original disposition time of the specified 
share, and 


(v) the vendor that is a foreign affiliate of the par- 
ticular corporation resident in Canada or a for- 
eign affiliate of the particular corporation resident 
in Canada that is a member of a partnership that 
is the vendor (which vendor or foreign affiliate is 
referred to in this subparagraph and paragraph 
(c.3) as the “relevant foreign affiliate”) is deemed 
to have an unadjusted suspended gain in respect 
of a specified share disposed of, at the original 
disposition time, by the vendor that is equal to 
twice the amount, if any, by which 


(A) the amount that would, but for the appli- 
cation of this paragraph, have been the rele- 
vant foreign affiliate’s taxable capital gain in 
respect of that disposition, if the vendor’s pro- 
ceeds of disposition in respect of that disposi- 
tion were equal to the fair market value of the 
consideration received by the vendor in re- 
spect of that disposition, 


exceeds 


(B) the amount of the relevant foreign affili- 

ate’s taxable capital gain in respect of that 
disposition; 

Technical Notes: New paragraph 95(2)(c.2) sets out various 

rules that will apply to the specified vendor and the specified 


purchaser in respect of the corporation resident in Canada. The 
rules can be summarized as follows: 


¢ Where the specified vendor is not a partnership, the pro- 
ceeds of disposition (determined without reference to sub- 
section 93(1)) from the disposition of the specified share 
(referred to in new subsection 95(2)(c.1)) are deemed to be 
an amount equal to one of the following two amounts: 


—— the total of the specified vendor’s adjusted cost base of 
_, the specified share and the amount, if any, that would 
be designated under subsection 93(1) because of sub- 
section 93(1.1) in respect of the specified share if the 
‘specified share was disposed of for consideration equal 
to its fair market value at the original disposition time 
(referred to in new subsection 95(2)(c.1)) of the speci- 
fied share (such aggregate referred to here as the “spec- 
ified amount’), or 


— if the specified vendor is a controlled foreign affiliate of 
the particular corporation resident in Canada at the end 
of the specified vendor’s taxation year that includes the 
original disposition time of the specified share and the 
particular corporation elects in prescribed manner and 
within the prescribed time (see proposed new section 
5915 of the Regulations), the greater of the specified 
amount and the amount that is the lesser of the fair mar- 
ket value of the consideration received by the specified 
vendor in respect of the disposition and the amount that 
the particular corporation designates in the election. 


¢ Where the specified vendor is a partnership of which a par- 
ticular foreign affiliate of the particular corporation referred 
to in the definition “specified vendor” in new subsection 
95(3.2) is a member, in computing the particular foreign af- 
filiate’s taxable capital gain from the disposition by the 
partnership of the specified share, the specified vendor’s 
proceeds of disposition from the disposition of the specified 
share are deemed to be an amount that is equal to one of the 
following amounts: 


—— the total of the specified vendor’s adjusted cost base of 
the specified share and the amount of a dividend, if any, 
that would be deemed by subsection 93(1.2) to have 
been received immediately before the original disposi- 
tion time because of subsection 93(1.3) in respect of the 
specified share in respect of the particular foreign affili- 
ate on the assumptions that the specified share is a share 
referred to in subsection 93(1.3) in respect of the partic- 
ular foreign affiliate, no other share of the disposed for- 
eign affiliate was disposed of at the original disposition 
time of the specified share, the particular foreign affili- 
ate was the only member of the partnership, and the 
specified share was disposed of for consideration equal 
to its fair market value at the original disposition time 
of the specified share (referred to here as the “clause 
(A) amount’), or 


— if the particular foreign affiliate is a controlled foreign 
affiliate of the particular corporation resident in Canada 
at the end of the particular foreign affiliate’s taxation 
year that includes the original disposition time of the 
specified share and the particular corporation elects in 
prescribed manner and within the prescribed time (see 
proposed section 5915 of the Regulations), the greater 
of the Clause (A) amount and the amount that is the 
lesser of the fair market value of the consideration re- 
ceived by the vendor in respect of the disposition and 
the amount that the particular corporation designates in 
the election. 


S..95(2)(c.2) 


* The specified purchaser’s cost of the specified share is 
deemed to be the fair market value at the original disposi- 
tion time of the specified share. 


The specified vendor’s cost of property received as consid- 
eration for the disposition of the specified share is deemed 
to be the fair market value of the property at the original 
disposition time of the specified share. 


The specified vendor that is a foreign affiliate of the partic- 
ular corporation resident in Canada or a foreign affiliate of 
the particular corporation resident in Canada that is a mem- 
ber of a partnership that is the specified vendor (here and in 
the commentary to paragraph 95(2)(c.3) referred to as the 
“relevant foreign affiliate”) is deemed to have an unad- 
justed suspended gain in respect of a specified share dis- 
posed of, at the original disposition time, by the specified 
vendor that is equal to twice the amount, if any, by which 


— the amount of the taxable capital gain that, but for the 
application of this paragraph, would have been realized 
by the relevant foreign affiliate in respect of that dispo- 
sition, if the specified vendor’s proceeds of disposition 
in respect of that disposition were equal to the fair mar- 
ket value of the consideration received by the specified 
vendor in respect of the disposition, 


exceeds 


— the amount of the taxable capital gain that was realized 
by the relevant foreign affiliate in respect of that 
disposition. 

Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 95(1)“foreign accrual property income’’B(b) — Inclusion in 
PAPI; 95(2)(c.1) — Conditions for para. (c.2) to apply; 95(2)(c.3) — 
Deemed capital gain for relevant foreign affiliate; 95(2)(e.1)G1) — 
Windup — continuation of affiliate; 95(2)(f.6)@) — No rollover where 
95(2)(c.2) applies: 95(2)(n) — Deemed FA and deemed qualifying in- 
terest; 95(3.2), (3.3) — Definitions; 95(3.6) — Partnerships and trusts. 

Regulations: 5907(2.01) (determining earnings derived from disposi- 
tion); 5915 (prescribed manner of making election under 95(2)(c.2)). 


(c.3) [deemed capital gain later] — the relevant 
foreign affiliate referred to in paragraph (c.2) is 
deemed to have a capital gain from the disposition of 
the specified share equal to the amount prescribed to 
be the adjusted suspended gain in respect of the 
specified share and to have paid to the government 
of a country an amount equal to the amount pre- 
scribed to be the adjusted allocable tax in respect of 
the adjusted suspended gain in respect of the speci- 
fied share at the earlier of 


(i) the first time, after the original disposition 
time, that a specified purchaser in respect of the 
particular corporation that holds, immediately 
before that first time, the specified share makes a 
triggering disposition of the specified share, and 


(ii) the first time, after the original disposition 
time, that a specified purchaser in respect of the 
particular corporation (which specified purchaser 
is referred to in this subparagraph as the “current 
holder”) that holds, immediately before that first 
time, the specified share ceases to be a specified 
purchaser in respect of the particular corporation 
otherwise than because of a specified discontinu- 
ance of the current holder; 


Technical Notes: New subsection 95(2)(c.3) deems the spec- 
ified vendor referred to in paragraph 95(2)({c.1) to have a capi- 
tal gain from the disposition of the specified share (defined in 
new paragraph 95(2)(c.1)) equal to the amount of the adjusted 
suspended gain (see new section 5912 of the Regulations) in 
respect of the specified share and to have paid to the govern- 
ment of a country an amount equal to the adjusted allocable tax 
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(see new section 5912 of the Regulations) in respect of the ad- 
justed suspended gain at the earlier of _ 


¢ the first time, after the original disposition time (defined in 
new paragraph 95(2)(c.1)), that a specified purchaser (de- 
fined in new subsection 95(3.2)) in respect of the particular 
corporation that holds, immediately before that first time, 
the specified share makes a triggering disposition (defined — 
in new subsection 95(3.3)) of the specified share; and 


the first time, after the original disposition time, that a spec- 
ified purchaser (the “current holder”) in respect of the par- 
ticular corporation that holds, immediately before that first 
time, the specified share ceases to be a specified purchaser 
in respect of the particular corporation otherwise than be- 
cause of a specified discontinuance (defined in new subsec- 
tion 95(3.2)} of the current holder, 
Related Provisions: 92(1.4) — Determining ACH of cia of foreign 
affiliate; 95(2)(c.4) — Where specified share redeemed, acquired or 
cancelled; 95(2)(c.5)—— Where specified share ceases to exist; 
95(2)(c.6) — Where specified share exchanged for another share; 
95(2)\(e.1)Gi) — Windup — continuation of affiliate; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(2)(y) — Meaning of 
“government of a country’; 953. 2G 3) — Definitions; 95(3.6) — 
Partnerships and trusts. 


Regulations: 5912(1) (amount prescribed to be Adjasaba suspended 
gain); 5912(2) (amount prescribed to be adjusted allocable tax). 


(c.4) [where specified share redeemed, 
etc.] — for the purpose of paragraph (c.3), if a spec- 
ified purchaser (referred to in this paragraph as the 

“current holder”) in respect of a particular corpora- 
tion resident in Canada holds the specified share and 
that share is redeemed, acquired or cancelled (other- 
wise than on a dividend-like redemption of that 
share) by the disposed foreign affiliate, the specified 
share is deemed to continue to exist, and the current 
holder is deemed to continue to hold that share, until 
the time that the current holder ceases to be a speci- 
fied purchaser in respect of the particular corporation 
otherwise than because of a specified discontinuance 
of the current holder; 


Technical Notes: New paragraph 95(2)(c.4) provides, for the 
purpose of paragraph 95(2)(c.3), that —if a specified pur- 
chaser (defined in new subsection 95(3.2) and referred to here 
as a “current holder”) in respect of a corporation resident in 
Canada holds the specified share (defined in paragraph 
95(2)(c.1)) and that share is redeemed, acquired or cancelled 
(otherwise than on a “dividend-like redemption” of that share 
defined in new subsection 95(3.2)) by the disposed foreign af- 
filiate (defined in new paragraph 95(2)(c.1)) — the specified 
share is deemed to continue to exist, and the current holder is 
deemed to continue to hold the share, until the time that the 
current holder ceases to be a specified purchaser in respect of 
the corporation resident in Canada otherwise than because of a 
specified discontinuance (defined in new subsection 95(3.3)) of 
the current holder. 

Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 95(2)(e.1)Gi) — Windup — continuation — of . affiliate; 
95(2)(n) Deemed FA and deemed qualifying interest; -95(3.2), 
(3.3) — Definitions; 95(3.6) — Partnerships and trusts. 


(c.5) [Where specified share ceases to ex- 
ist] — for the purpose of paragraph (c.3), if a speci- 
fied purchaser (referred to in this paragraph as a 
“current holder’) in respect ofa particular corpora- 
tion resident in Canada holds a specified share in re- 
spect of the particular corporation and the specified 
share ceases to exist as a result of a dissolution, 
winding-up, cessation of existence, merger or combi- 
nation described in paragraph (a) or (b) of the defini- 
tion “specified discontinuance” in subsection (3.3) or 
subparagraph (a)(i) or (ii) of the definition “trigger- 
ing disposition” in subsection (3.3), the specified 


Nw 


Subdivision 1— Shareholders of Non-Resident Corporations S. 95(2)(d)(ii) 
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resident in Canada, 


Technical Notes: New parag pl 
purpose of paragraph 95(2)(c.3), 
scribed in new paragraph 952 )e. )) in 
resident in Canada is exchanged for ; 
pod eee Due Coo in 


eae The es 27, 2004 dat legislatio subs 
will add paras. 95(2)(c.1) to (c.6), applicable to depose that occur 
after December 20, 2002 (other than coperens required to be made 


2002), except ae if i in n respect of all of the foreign affiliates of a tax- 
payer, the taxpayer so elects in writing and files the election with the 
Minister of National Revenue on or before the taxpayer’ s filing-due date 
for the taxpayer’s taxation year that includes the day on which this Act / 


[the February 2) 2004 draft legislation] is assented to 


(a) paras. (c. D to (c. 6) do not apply, in ‘respect of the laxpaver, to : 


- dispositions that occur after December 20, 2002 and before Febru- 
ary 28, 2004; and 


(b) with respect to the dispositions referred to ot para. a o Act 
shall, in respect of the taxpayer, be read as though it contained sub- 


Secs. 93( 1.4) to a 6) that read as follows: | 


(1.4) Disposition of foreign affiliate shares — If a specified 
vendor, in respect of a particular corporation resident in Can- 
ada, disposes of a share of the capital stock of a foreign affili- 
ate of the particular corporation to a specified purchaser that — 
would otherwise result in a capital gain to the specified 
vendor, 


(a) the share is deemed not to be bxchided property of the 
vendor unless any of subsection 88(3) or paragraphs 
95(2)(c), (d) and (e) applied to the disposition of the 
share; and 


(b) the cost amount of the share to the purchaser is 
deemed to be equal to the proceeds of disposition of the 
share to the vendor. 
(1.5) Specified vendors — foreign affiliates — A specified 
vendor referred to in subsection (1.4) is 


(a) a foreign affiliate of the particular corporation; or 


/ (bya partnership of which a foreign affiliate of the partic- 
lar corporation is a member. oe 


6) Specified purchasers - — foreign atilliaies — A speci- 
ied purchaser referred to in subsection (1.4) is — 


the particular corporation; 


corporation resident i in Canada ae which the par- 
ular a does hot ee at acm’ s feoey 


Related Provisions: 920 4)- _ Beenie ACB of share of foreign 
—-95(2)(e. Gi) -- Windup — continuation of affiliate: 
Deemed ED and ieegmed ‘avalibing interest; 95(3.2), 


(d) rferaign rnergett — where there has been a for- 
eign merger in which the shares owned by a foreign 
affiliate of a taxpayer of the capital stock of a corpora- 
tion that was a predecessor foreign corporation imme- 
diately before the merger were exchanged for or be- 
came shares of the capital stock of the new foreign 
corporation or the foreign parent corporation, subsec- 
tion 87(4) applies to the foreign affiliate as if the refer- 
ences in that subsection to 


(i) “amalgamation” were read as “foreign merger’, 


(ii) “predecessor corporation” were read as “prede- 
cessor foreign corporation’, 


(11) “new corporation” were read as “new foreign 
corporation or the foreign parent corporation”, and 


(iv) “adjusted cost base” were read as “relevant 
cost base”; 


_ Proposed Amendment — 95(2)(d) 


@) [foreign merger] — if there has been a foreign 
_ merger (within the meaning of subsection 87(8.1)) of 
__ two or more predecessor foreign corporations (other 
than a foreign merger to which paragraph (d.1) ap- 
plies) to form a new foreign corporation that was, 
immediately after the foreign merger, a foreign affil- 
_jate of a corporation resident in Canada, and a partic- 
ular foreign predecessor corporation to the foreign 
merger was, immediately before the foreign merger, 
__a foreign affiliate of the corporation resident in Can- 
vee) the following rules apply: 


(i) each property of the new foreign corporation 
that was a property of the particular foreign pred- 
ecessor corporation immediately before the for- 
eign merger is deemed to have been disposed by 
the particular foreign predecessor corporation to 
the new foreign corporation for proceeds of dis- 
position equal to 


(A) where the property was excluded property 
of the particular foreign predecessor corpora- 
tion immediately before the foreign merger, 
an amount that is equal to the relevant cost 
base, immediately before the foreign merger, 
of the property to the particular foreign prede- 
cessor corporation, or 


(B) in any other case, an amount equal to the 
fair market value, immediately before the for- 
eign merger, of the property, 


(ii) the cost of the property to the new foreign 
corporation immediately after the foreign merger 


S. 95(2)(d)(ii) Income Tax Act, Part I, Division B 
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—in ey other case, an amount equal 1 


_ led peed. on the 
shareholder, . 


son as, and a continuation ( ha ee 
cessor corporation — se 


— for the purposes of paragraph 95(2)(c. 1 to 16 6). in re- 
spect of the disposition of a specified share received on _ 
the foreign merger by the new foreign corporation and — 


disposed of, on the foreign | merger, to the new foreign 


corporation by the ie doer oe 


corporation, 


_— for the purposes of Saetachs 9500 3) to « 93), in 
respect of the disposition of a specified property re- 


ceived on the foreign merger by the new foreign corpo- _ 
ration and disposed of, on the foreign merger, to the 


new foreign corporation by the particular foreign prede- 
cessor corporation, and 


— for the purposes of paragraphs 95(2)(h) to (h.5), in re- 
spect of the disposition of a specified property received 
on the foreign merger by the new foreign corporation 
and disposed of, on the foreign merger, to the new for- 
eign corporation by the particular foreign predecessor 
corporation, 


the taxation year of the particular predecessor foreign cor- 
poration that would otherwise include the time of the for- 
eign merger is deemed to have ended immediately before 
that time, and 


S. 95(2)(d.1) 


fair ‘marker value of the share of the predecessor 
ration exchanged by the shareholder on the foreign 
exceeds the fair market value of the share of the 
eign corporation received on the foreign merger for 
inge ees and it is ‘ reasonable to consider all or 


x Sohded pope 


Related Provisions: 87(8.1) — Foreign merger; 92(1.4) — Determin- 
ing ACB of share of foreign affiliate; 93(1.4) — No election allowed on 
disposing of share of foreign affiliate; 95(1)‘‘foreign accrual property in- 
come” B(b) — Inclusion in FAPI; 95(2)(f.6)G)—No rollover where 
95(2)(d) applies; 95(2)(n) — Deemed. FA and deemed qualifying interest; 
95(3.8) — Exclusion from exempt surplus of foreign affiliate. 
Regulations: 5907(1)‘‘net earnings’’(d)(i), “net loss”(d)(i), “taxable earn- 
ings’(b)(v), “taxable loss’(b)(v) (exclusions from reduction); 5907(2.01) 
(determining earnings derived from disposition); 5907(5.3)(b) (Reg. 
5907(5.1) does not apply to disposition); 5916 (prescribed manner of mak- 
ing election under 95(2)(d)(ii1)(A)). 

Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


(d.1) [foreign merger] — where there has been a 
foreign merger of two or more predecessor foreign 
corporations, in respect of each of which a taxpayer’s 
surplus entitlement percentage was not less than 90% 
immediately before the merger, to form a new foreign 
corporation in respect of which the taxpayer’s surplus 
entitlement percentage immediately after the merger 
was not less than 90%, other than a foreign merger 
where, under the income tax law of the country in 
which the predecessor foreign corporations were resi- 
dent immediately before the merger, a gain or loss was 
recognized in respect of any capital property of a pred- 
ecessor foreign corporation that became capital pro- 
perty of the new foreign corporation in the course of 
the merger, 


(i) each capital property of the new foreign corpo- 
ration that was a capital property of a predecessor 
foreign corporation immediately before the merger 
shall be deemed to have been disposed of by the 
predecessor foreign corporation immediately 
before the merger for proceeds of disposition equal 
to the cost amount of the property to the predeces- 
sor foreign corporation at that time; and 


(11) for the purposes of this subsection and the defi- 
nition “foreign accrual property income” in subsec- 
tion (1), the new foreign corporation shall, with re- 
spect to any disposition by it of any capital 
property to which subparagraph (i) applied, be 
deemed to be the same corporation as, and a con- 
tinuation of, the predecessor foreign corporation 
that owned the property immediately before the 
merger, 


but for greater certainty nothing in this paragraph shall 
affect the determination of whether any property of a 
predecessor foreign corporation is disposed of on a 
foreign merger other than one to which this paragraph 
applies; 


Proposed Amendment — 95(2)(d.1) 


(d.1) [foreign merger] — if there has been a for- 
eign merger (within the meaning of subsection 
87(8.1)) of two or more predecessor foreign corpora- 


Nn 
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tions, in respect of each of which a taxpayer’s sur-_ 
plus entitlement percentage was not less than 90% 
immediately before the merger, to form a new for- _ 
eign corporation in respect of which the taxpayer’s © 
surplus entitlement percentage immediately after the 
merger was not less than 90% (other than a fore 

merger where, under the income tax law of the co 
try in which the predecessor foreign vehi 


come, , gain or loss was recognized i in res ) 
property of a evens Sees ee 


that was a Brobeey ar a pater fe 
poration immediately _ before. the me 
deemed to have been disposed of by the 
cessor foreign corporation immediatel 
the merger for proceeds of dispositio 
the cost amount of the property o the p 
foreign corporation : at that time, : 


(ii) the new foreign corporation is deeme 
the same corporation as, and a conti 
the predecessor ee: eonporadl nk 

poses of 


(A) this subsection a the de 
accrual property income” in subs 
with respect to any disposition 
eign corporation of propert 
_ predecessor oe nme 
the merger, and © _ 


Related Provisions: 87(8.1) — Foreign merger; 92(1.4) — Determin- 
ing ACB of share of foreign affiliate; 93(1.4) — No election allowed on 
disposing of share of foreign affiliate; 95(1)“foreign accrual property in- 
come’B(b) — Inclusion in FAPI; 95(2)(f.6)G)—No rollover where ~ 
95(2)(d.1) applies; 95(2)(n)—-Deemed FA and deemed qualifying 
interest. 


Regulations: 5907(2.01) (determining earnings derived from 
disposition). 


(B) paragraphs (c. | 
and (A) to (bh), 


(iti) for preater certain 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


(e) [windup of foreign affiliate] — except as other- 
wise provided in paragraph (e.1), where on the disso- 
lution of a foreign affiliate of a taxpayer (in this para- 
graph referred to as the “disposing affiliate”) one or 
more shares of the capital stock of another foreign af- 
filiate of the taxpayer have been disposed of to a 
shareholder that is another foreign affiliate of the 
taxpayer, 


property of a Hee os mien salieri 
signe Ole ona bee ae oe ee 


, Asse ae heen caiean ! 
ence in that subsection to 


(A) the word amiléathanion: 
ence to 23 SxpIEssiCn ieee merger” Se 


(i) the disposing affiliate’s proceeds of disposition 
of each such share and the cost thereof to the share- 
holder shall be deemed to be an amount equal to 
the relevant cost base to the disposing affiliate of 
the share immediately before the dissolution, and 


(i1) the shareholder’s proceeds of disposition of the 

_ shares of the disposing affiliate shall be deemed to 

were a reference to the’ expression elec: be the amount, if any, by which the total of 

sor foreign corporation” and with any other — 

modifications that the circumstances require, () the cost te ihe share 
the other foreign affiliate, as determined in sub- 


_ (C) the expression “new corporation” were a paragraph (i), and 
reference to the expression “new foreign cor- _ 
poration” and with any other modifications 
that the circumstances require, and _ 


(B) the fair market value of any property (other 
than the shares referred to in clause (A)) dis- 


posed of by the disposing affiliate to the share- 
(D) the expression “adjusted cost base” were a holder on the dissolution, 


reference to the expression “relevant cost 


base” and with any other modifications ae exceeds | 

the circumstances require; __ (C) the total of all amounts each of which is the 
Application: The February 27, 2004 draft legislation, subsec. 133(11), amount of any debt Owing by the disposing af- 
will amend para. 95(2)(d.1) to read as above, applicable to foreign filiate, or of any other obligation of the dispos- 
mergers that occur after December 20, 2002. ing affiliate to pay any amount, that was out- 
Technical Notes: Paragraph 95(2)(d.1) provides for the rol- standing immediately before the dissolution and 
lover of capital property on a foreign merger where certain that was assumed or cancelled by the share- 
conditions have been met. One of these conditions (referred to holder on the dissolution; 
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Proposed Amendment — 95(2)(e) _ 


(e) [windup of foreign affiliate] - — if, at a par ic: 
ular time, a shareholder (other than a person resident — 


shareholder in the course of the liquidation and 
olution that, but for this subparagraph, would 
bea gain from. the disposition of excluded pro- 

_ pery ao the ob ees is deemed | to be the 
sser 0 


paragraph as the “disposed foreign. affiliat 


particular: peo resident in Canada’ (A) t the : amount tof the gain 3 as otherwise deter- 


~ poration receives, in the course of a liquidation and 
dissolution (other than a liquidation and dissolution — 
to which paragraph (e.1) applies) of the di ee _ 
eign affiliate, a property from the dis . 
aa, the doug & mulgs + AREY: 


g ount, not. See the amount 
d to os Beate ee as the peeea cor- 


| OF before e 1: to 
ect t of the ke of a ‘Speci- 
sat 


ee, ee the shareholder and 
_ to the shareholder, - the dis- 


laa each satlicital rae the disposec 
affiliate disposed of by the sh arehc 
course of the liquidation and- a 1s 
- deemed to have been disposed of Tor proceeds _ 
~ that are equal to the amount ee as a - 
formula 


Id otherwise include the time that 
| foreign affiliate is dissolved is 


, wl B) <D - Ph 
/ Hele iy |, / - 
A is the total of all amonats ah obs whic is the Tect ) 
cost to the shareholder, immediately after the 
particular time, of a property received by the — 
shareholder as consideration for the disposi- _ 
tion of the shares of the disposed foreign affil- 
iate disposed of in the course of the Tiquida- 
tion and dissolution, 


B is the total of all amounts each . wae: is the 
amount of a debt that was owing by the dis- 
posed foreign affiliate, or any other obligation. 
of the disposed foreign affiliate to pay an 
amount that was outstanding, immediately 
before it was assumed or cancelled, as the 
case may be, by the shareholder, 


C is the fair market value, immediately before 
the commencement of the liquidation and dis- 


ical Notes: es 95(2)(e) provides rules for de- 
termining foreign accrual property income that apply when a 
foreign affiliate of a taxpayer dissolves and, on the dissolution, 
disposes of shares of a foreign affiliate of the taxpayer a to an- 
other foreign affiliate of the taxpayer. 


Paragraph 95(2)(e) is amended to provide for the following 
rules if, at a particular time, a shareholder (other than a person 
resident in Canada) of a foreign affiliate (referred to in this par- 
agraph as the “disposed foreign affiliate’) of a particular corpo- 
ration resident in Canada that is a specified purchaser in respect 
of the particular corporation receives, in the course of a liqui- 
dation and dissolution (other than a liquidation and dissolution 
to which paragraph 95(2)(e.1) applies) of the disposed foreign 
affiliate, a property from the disposed foreign affiliate: 


¢ the disposed foreign affiliate’s proceeds of disposition of 
the property are deemed to be 


—— if the property is excluded property of the disposed for- 


solution, of the particular share, and 


D is the fair market value, immediately before 
the commencement of the liquidation and dis- 
solution, of all the shares of the disposed for- 
eign affiliate disposed of by that shareholder, 


(v) any gain from the disposition of the shares of 
the disposed foreign affiliate disposed of by the 
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eign affiliate at the particular time, an amount that is 

_ equal to the relevant cost base (defined in current sub- 
section 95(4)), immediately before the particular time, 
of the property to the disposed foreign affiliate, or 


——in any other case, an amount equal to the fair market 
value, immediately before the particular time, of the 


property, 


S. 95(2)(e) 


e 


the cost of the property to the shareholder immediately af- 
ter the particular time is deemed to be an amount equal to 
the disposed foreign affiliate’s proceeds of disposition of 
the property determined above, 


the property is deemed to have been received by the share- 
holder as proceeds of disposition of shares of the disposed 
foreign affiliate disposed of by the Stiarehio}des in the 
course of the liquidation and dissolution, 


each particular share of the disposed foreign affiliate dis- 


posed of by the shareholder in the course of the liquidation _ 


and dissolution is deemed to have been disposed of for pro- 


ceeds that are equal to the — determined by the 


formula 
(A- B) x CJD 
where 


A is the total of all amounts each of which is the cost to 
the shareholder, immediately after the particular time, 


of a property received by the shareholder as considera- _ 


tion for the disposition of the shares of the disposed for- 
eign affiliate disposed of in the course of the | aicaticn 
and dissolution, _ 


B seis the total of all grouce each of which is the amount © 


of a debt that was owing by the disposed foreign affili- 
ate, or any other obligation of the disposed foreign affil- 
iate to pay an amount that was outstanding, immedi- 
ately before it was assumed or Jee as the case 
may be, by the shareholder, _ 


C is the fair market value, immediately bore he com- 


mencement of the liquidation and oo, of ine 
_ particular share, and / . 


D is the fair market value, immediately before the com- 

mencement of the liquidation and dissolution, of all the 

shares of the disposed foreign affiliate a of by 
that shareholder, 


any gain from the disposition of the shares of the disposed 
foreign affiliate disposed of by the shareholder in the 
course of the liquidation and dissolution that, but for this 
subparagraph, would be a gain from the disposition of ex- 


cluded property of the shareholder, is deemed to be the 


lesser of 
— the amount of the gain as otherwise yee and > 


— such amount, not exceeding the amount of the gain as 
otherwise determined, as the particular corporation resi- 
dent in Canada elects in prescribed manner and within 
the prescribed time (see proposed new section =e of 
the Regulations), and © 


the shareholder is deemed to be the same person as, and 2 a 
continuation of, the disposed foreign affiliate 


—- for the purposes of paragraphs 95(2)(c.1) to (c.6), in re- 
spect of the disposition of a specified share received by 
the shareholder and disposed of, to the shareholder, by 
the disposed foreign affiliate in the course of the ae 
dation and dissolution, 


— for the purposes of paragraphs 95(2)(£.3) to (f.93), ic 
respect of the disposition of a specified property re- 
ceived by the shareholder and disposed of, to the share- 
holder, by the disposed foreign affiliate in the course of 
the liquidation and dissolution, and 


— for the purposes of paragraphs 95(2)(h) to (h.5), in re- 
spect of the disposition of a specified property received 
by the shareholder and disposed of, to the shareholder, 
by the disposed foreign affiliate in the course of the liq- 
uidation and dissolution, and 


the taxation year of the disposed foreign affiliate that would 
otherwise include the time that the disposed foreign affili- 
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ate is dissolved is deemed to have ended immediately 
before that time. 


A “specified purchaser” in respect of a corporation resident in 
Canada is defined in proposed new subsection 95(3.2). 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(1)foreign accrual property income’B(b) — Inclusion in 
FAPI; 95(2)(e.6) — Where shareholder is a partnership; 95(2)(f.6)() — 
No rollover where 95(2)(e) applies; 95(2)(n) — Deemed FA and deemed 
qualifying interest; 95(3.8) — Exclusion from exempt surplus of foreign 
affiliate; 257 — Formula amount cannot calculate to less than zero. 


Regulations: 5905(7) (computation of balances where 95(2)(e) applies); 
5907(1)“net earnings’(d)(i), “net loss’(d)(i), “taxable earnings”(b)(v), 
“taxable loss”(b)(v) (exclusions from reduction); 5907(2.01) (determining 
earnings derived from disposition); 5907(5.3)(b) (Reg. 5907(5.1) does not 
apply to disposition); 5907(9) (dissolution); 5916 (prescribed manner of 
making election under 95(2)(e)(v)(B)). 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


(e.1) [windup of foreign affiliate] — where there 
has been a liquidation and a dissolution of a foreign 
affiliate (in this paragraph referred to as the “disposing 
affiliate”) of a taxpayer in respect of which, immedi- 
ately before the liquidation, the taxpayer’s surplus en- 
titlement percentage was not less than 90%, other than 
a liquidation and a dissolution where, under the in- 
come tax law of the country in which the disposing 
affiliate was resident immediately before the liquida- 
tion, a gain or loss was recognized by the disposing . 
affiliate in respect of any capital property distributed 
by it in the course of the liquidation to another foreign 
affiliate of the taxpayer resident in that country, the 
following rules apply: 


(i) each capital property of the disposing affiliate 
that was so distributed to another foreign affiliate 
of the taxpayer shall be deemed to have been dis- 
posed of by the disposing affiliate for proceeds of 
disposition equal to the cost amount of the property 
to the disposing affiliate immediately before the 
distribution, 


(i1) for the purposes of this subsection and the defi- 
nition “foreign accrual property income” in subsec- 
tion (1), the other affiliate shall, with respect to any 
disposition by it of capital property to which sub- 
paragraph (i) applied, be deemed to be the same 
corporation as, and a continuation of, the disposing 
affiliate, and 


(ii1) the other affiliate’s proceeds of disposition of 
the shares of the capital stock of the disposing af- 
filiate disposed of in the course of the liquidation 
shall be deemed to be the adjusted cost base of 
those shares to the other affiliate immediately 
before the disposition; 


Proposed Amendment — 95(2)(e.1) 


(e.1) [windup of foreign affiliate] — if there has — 
been a liquidation and a dissolution of a foreign af- 
filiate (in this paragraph referred to as the “disposing 
affiliate”) of a taxpayer in respect of which, immedi- 
ately before the liquidation, the taxpayer’s surplus 
entitlement percentage was not less than 90% (other 
than a liquidation and a dissolution where, under the 
income tax law of the country in which the disposing 
affiliate was resident immediately before the liquida- 
tion, any income, gain or loss was recognized by the 
disposing affiliate in respect of any property distrib- 


Subdivision 1 — Shareholders of Non-Resident Corporations 


uted by it in the course of the liquidation to another 
foreign affiliate of the taxpayer): 


(i) each property of the disposing affiliate that 
was so distributed to another foreign affiliate of 
the taxpayer is deemed to have been disposed of 
by the disposing affiliate for proceeds of disposi- 
tion equal to the cost amount of the property to 
the disposing affiliate immediately Pre the 
distribution, 


(ii) the other affiliate is deemed to be the same 
corporation as, and a continuation of, the dispos- 
ing affiliate for the purposes of 


(A) this subsection and the definition “foreign 
accrual property income” in subsection (1), 
with respect to any disposition by the other af- 
filiate of property owned by the disposing af- 
filiate immediately before the liquidation, and - 


(B) paragraphs (c.1) to (c. 6), 1) to . 93) 
and (h) to (h.5), and 


(iii) the other affiliate’s proceeds of disposition of 
the shares of the capital stock of the disposing af- 
filiate disposed of in the course of the liquidation 
is deemed to be the adjusted cost base of those 
shares to the other affiliate ieommedintcly before 
the disposition; 


Application: The February 27, 2004 draft leawiation, subsec. 133(11), 
will amend para. 95(2)(e.1) to read as above, pppliceble to liquidations 
that begin after December 20, 2002. 


Technical Notes: Paragraph 95(2)(e.1) ore: for the rol- 
lover of capital property on a liquidation and a dissolution of a 
foreign affiliate of a taxpayer where certain conditions have 
been met. One of these conditions (referred to as the “non-rec- 
ognition condition”) is that no gain or loss was recognized, 
under the income tax law of the country in which the disposing 
affiliate was resident, by the disposing affiliate in respect of 
any property of the disposing affiliate that was distributed by 
the disposing affiliate in the course of the liquidation to another 
foreign affiliate, of the taxpayer, resident in that country. 


Paragraph 95(2)(e.1) is amended in the following ways. 


First, paragraph 95(2)(e.1) is amended to provide for the rol- 
lover of property (including, but not restricted to, capital pro- 
perty) on a liquidation and a dissolution of a foreign affiliate of 
a taxpayer where certain conditions have been met. 


Second, the non-recognition condition in paragraph 95(2)(e.1) 
is amended to require that no income, gain or loss was recog- 
nized, under the income tax law of the country in which the 
disposing affiliate was resident, by the disposing affiliate in re- 
spect of any property of the disposing affiliate that was distrib- 
uted by the disposing affiliate in the course of the liquidation 
and dissolution to another foreign affiliate of the taxpayer. The 
non-recognition condition no longer requires that this other for- 
eign affiliate be resident in the same country as the disposing 
affiliate. 

Third, the amendments to subparagraph 95(2)(e.1)(ii) treat (for 
the purposes of paragraphs 95(2)(c.1) to (c.6), (f.1) to (£93) 
and (h) to (h.5)) the shareholder of the disposing affiliate as the 
same corporation as the disposing affiliate. 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(1)“foreign accrual property income”B(b)— Inclusion in 
FAPI; 95(2)(e.2) — Where redemption, acquisition or cancellation 
deemed to be liquidation and dissolution; 
where 95(2)(e.1) applies; 95(2)(n) — Deemed FA and deemed qualifying 
interest. 

Regulations: 5905(7) (computation of balances where 95(2)(e.1) ap- 
plies); 5907(2.01) (determining earnings derived from disposition); 
5907(9) (dissolution where 95(2)(e.1) does not apply). 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived), 
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95(2)(f.6)(4) — No rollover 


S. 95(2)(e.3) 


Proposed Addition — 95(2)(e.2)-(e.6) 


(e.2) [application of para. (e.1)] — for the pur- 
pose of paragraph (e.1), a redemption, an acquisition 
or a cancellation of shares of a foreign affiliate of a 
corporation resident in Canada is deemed to be a liq- 
uidation and a dissolution of the foreign affiliate, if 


(i) the surplus entitlement percentage of the cor- 
poration resident in Canada, in respect of the for- 
eign affiliate, immediately before the redemption, 
acquisition or cancellation, is more than 90%, the 
_ surplus entitlement percentage of the corporation 
resident in Canada, in respect of the foreign affil- 
__ jate is, immediately after the redemption, acquisi- 
_ tion or cancellation, nil, and the foreign affiliate 
has no issued and outstanding shares immediately 
after the redemption, acquisition or cancellation, 
or 


(11) in the course of the redemption, acquisition or 
cancellation, property that has a fair market value 
equal to or greater than 90% of the fair market 
value, immediately before the redemption, acqui- 
sition or cancellation, of the property owned by 
the foreign affiliate is, because of the redemption, 
acquisition or cancellation, distributed to the 
shareholders of the foreign affiliate; 


Technical Notes: New paragraph 95(2)(e.2) provides that, 
for the purpose of new paragraph 95(2)(e.1), a redemption, ac- 
quisition or cancellation of the shares of a foreign affiliate of a 
corporation resident in Canada will be treated as a liquidation 
and a dissolution of the foreign affiliate if: 


¢ the surplus entitlement percentage of the corporation resi- 
dent in Canada, in respect of the foreign affiliate, immedi- 
ately before the redemption, acquisition or cancellation is 
more than 90%, and the surplus entitlement percentage of 
the corporation resident in Canada, in respect of the foreign 
affiliate is, immediately after the redemption, acquisition or 
cancellation, nil, and the foreign affiliate has no issued and 
outstanding shares immediately after the redemption, ac- 
quisition or cancellation; or 


in the course of the redemption, acquisition or cancellation, 
property having a fair market value equal to or greater than 
90% of the fair market value, immediately before the re- 
demption, acquisition or cancellation, of the property 
owned by the foreign affiliate is, because of the redemp- 
tion, acquisition or cancellation, distributed to the share- 
holders of the foreign affiliate. 


New paragraph 95(2)(e.2) applies to redemptions, acquisitions 
or cancellations that occur after February 27, 2004 other than a 
redemption, an acquisition or a cancellation of shares of a 
holder of shares that are required to be made under an agree- 
ment in writing made by the holder on or before February 27, 
2004. 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(2)(n)-—- Deemed FA and deemed qualifying interest; 
95(3.2) — Definitions. 


(e.3) [rollover to specified purchaser] — if, at a 
particular time, a shareholder (other than a person 
resident in Canada), of a foreign affiliate of a partic- 
ular corporation resident in Canada, that is a speci- 
fied purchaser in respect of the particular corporation 
receives (otherwise than in the course of a liquida- 
tion and a dissolution of the foreign affiliate or a 
merger or combination of corporations involving the 
foreign affiliate) a property from the foreign affiliate 
as a dividend or distribution on a share of the foreign 


S. 95(2)(e.3) 


affiliate, notwithstanding subsection 52(2), the fol- 
lowing rules apply: 


(i) the foreign affiliate’s proceeds of disposition 
of the property are deemed to be 


(A) if the property is excluded property of the 
foreign affiliate at the particular time, an 
amount that is equal to the relevant cost base 
of the property to the foreign affiliate immedi- 
ately before the particular time, or 


(B) in any other case, an amount equal to the 
fair market value, immediately dog the par- 
ticular time, of the property, 


(ii) the cost of the property to the shareholder i im- 
mediately after the particular time is deemed to 
be an amount equal to the foreign affiliate’s pro- 
ceeds of disposition of the property determined 
by subparagraph (i), 


: (iii) the amount of that dividend or HiGribution. 
in respect of the property, is deemed to be equal 
to the amount of the foreign affiliate’s proceeds 
of disposition of the ee determined by sub- 
paragraph (i), and 


(iv) where, but for this subparagraph, the share- 
holder would, because of subsection 40(3), have 
a gain in respect of the share because of the divi- 
dend or distribution and the share is excluded 
property of the shareholder (or would be ex- 


cluded property of the shareholder if the share- 


holder were a foreign affiliate of the particular 
corporation), for the purpose of applying subsec- 
tion 40(3), the amount prescribed by paragraph 
5900(1)(c) of the Regulations to have been paid 
out of the pre-acquisition surplus of the particular 
corporation’s foreign affiliate from which the 
property was received, otherwise determined, in 

_respect of the dividend or distribution in respect 
of the share is deemed to be the lesser of 


(A) the amount that, but for this subparagraph, 
_would be so prescribed, and 


(B) the amount, not exceeding the amount re- 
ferred to in clause (A), that the particular cor- 
poration elects in prescribed manner and 
within the prescribed time; 


Technical Notes: New paragraphs 95(2)(e.3) to (e.6) put into 
place a regime that, in general terms, is intended to provide to a 
foreign affiliate of a corporation resident in Canada the possi- 
bility of rollover treatment (and avoidance of gains that will be 
included in foreign accrual property income) for dispositions of 
excluded property of the foreign affiliate to a specified pur- 
chaser in respect of the corporation resident in Canada. A 
“specified purchaser” in respect of a corporation resident in 
Canada is defined in proposed new subsection 95(3.2). 


Paragraphs 95(2)(e.3) to (e.6) apply to a receipt, after February 
27, 2004, by a specified purchaser in respect of the corporation 
resident in Canada from a foreign affiliate of the corporation 
resident in Canada of property as a dividend or distribution in 
respect of a share of the foreign affiliate, or as consideration in 
respect of a redemption, purchase or acquisition of a share of 
the foreign affiliate. The paragraphs do not apply where the 
property was received because of a legal obligation of the for- 
eign affiliate that arose on or before February 27, 2004 to pay 
the dividend or make the distribution, redemption, purchase or 
acquisition. 


New paragraph 95(2)(e.3) provides for the following rules 
(notwithstanding subsection 52(2)), if, at a particular time, a 
shareholder (other than a person resident in Canada), of a for- 
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eign affiliate of a corporation resident in Canada, that is a spec- 
ified purchaser (defined in new subsection 95(3.2)) in respect 
of the corporation resident in Canada receives (otherwise than 
in the course of a liquidation and dissolution of the foreign af- 
filiate or a merger or combination of corporations involving the 
foreign affiliate) a property from the foreign affiliate as a divi- 
dend or distribution on a share of the foreign affiliate. 


* The foreign affiliate’s proceeds of disposition of the pro- 
perty are deemed to be: 


— if the property is excluded property of the foreign affili- 
ate at the particular time, an amount that is equal to the 
relevant cost base (defined in subsection 95(4)) of the 
property to the foreign affiliate immediately before the 
particular time; or 


— in any other case, an amount that is equal to the fair 
market value, immediately before the particular time, of 


the property. 


The cost of the property to the shareholder, immediately af- 
ter the particular time, is deemed to be an amount equal to 
the foreign affiliate’s proceeds of disposition of the pro- 
perty determined above. 


The amount of that dividend or distribution, in respect of 
the property, is deemed to be equal to the foreign affiliate’s 
proceeds of disposition of the property determined above. 


Where, but for subparagraph 95(2)(e.3)(iv) (the provision 
described by this paragraph), the shareholder would, be- 
cause of subsection 40(3), have a gain in respect of the 
share of the foreign affiliate on or in respect of which the 
dividend or distribution was received and the share of the 
foreign affiliate is excluded property of the shareholder (or 
would be excluded property of the shareholder if the share- 
holder were a foreign affiliate of the particular corpora- 
tion), for the purposes of applying subsection 40(3), the 
amount prescribed by paragraph 5900(1)(c) of the Regula- 
tions to have been paid out of the pre-acquisition surplus of 
the particular foreign corporation’s foreign affiliate from 
which the property was received, otherwise determined, in 
respect of the dividend or distribution in respect of the 
share shall be deemed to be the lesser of: 


— the amount that, if subparagraph 95(2)(e. 3)(iv) did not 
exist, would be so prescribed; and 


— the amount — not exceeding the amount that would, if 
subparagraph 95(2)(e.3)Gv) did not exist, be so pre- 
scribed — that the particular corporation elects in pre- 
scribed manner and within the prescribed time (see ae 
posed new section 5916 of the Regulations). 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(1)“foreign accrual property income’ B(b) — Inclusion in 
FAPI, 95(2)(e.6) — Where shareholder is a partnership; 95(2)(f.6)(j) — 
No rollover where 95(2)(e.3) applies; 95(2)(n) — Deemed FA and 
deemed qualifying interest; 95(3.2) — Definitions; 95(3.6) — Partner- 
ships and trusts; 95(3.8) — Exclusion from exempt surplus of foreign 
affiliate. 


Regulations: 5907(2.01) (determining earnings derived from disposi- 
tion); 5916 (prescribed manner of making election under 
95(2)(e.3)(iv)(B)). 


(e.4) [rollover to specified purchaser] — if, at a 
particular time, a shareholder (other than a person 
resident in Canada), of a foreign affiliate of a partic- 
ular corporation resident in Canada, that is a speci- 
fied purchaser in respect of the particular corporation 
receives (otherwise than in the course of the liquida- 
tion and dissolution of the foreign affiliate or a 
merger or combination of corporations that includes 
the foreign affiliate) a property from the foreign af- 
filiate as consideration in respect of a dividend-like. 
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redemption of a share of the foreign affiliate by the tion (defined in subsection 95(3.2)) of a share of the foreign 


‘foreign affiliate, the following. rules apply: affiliate by the foreign affiliate. 
| ® The foreign affiliate’ s canes of  dsposiion of the pro- 
@. the frei affiliate’ S proeaeds or disposition : -perty are deemed to be — 


__of the property are deemed to be _ — where the property is excluded property of the foreign 


.. affiliate at the particular time, an amount that is equal to 

ota) where the property is exclu : the relevant oe base (defined in subsection 95(4)) of 

of the foreign affiliate at the p: _ the property to the foreign affiliate immediately before 
an amount that is equal to the relevant cost the particular time, or 

base of the property to the foreign affiliate i ae : 

_ mediately before Hg oo lar t ic, Cc. 


—in any other case, an amount equal to the fair market 
value, diately before the Particular time, of the 
_ Property. | : 


2 (B) i in any otien case, an amount equal to he / 
fair market value, immediately: before the Jie / 
i time, of the propery | _. 


e- SSS 


» The cost of the property ees. after the ese 

_ time to the shareholder is deemed to be an amount equal to 
mount of the foreign affiliate’s proceeds. of disposition 
y Property determined above. 


as the cost ie ily, after he parti ; time / 


of the aie tie to the meena 1s Haas to a | The property is deemed to have been received . the share- 


__ holder as a dividend on the share and the amount of that 
dividend, in respect of the property, is deemed to be equal 
_ to the amount of the foreign affiliate’s proceeds of disposi- 
tion of Wee ay determined: above. 


o 


| oreign alae redeemed iS @x- 

Cc ded property of the shareholder (or would be excluded 

_ property of the shareholder if the shareholder were a for- 

_ eign affiliate of the particular corporation), the shareholder 

___ is deemed to have disposed of the share for proceeds of dis- 

_ position to the cost amount of the share to the share- 
imme diately before the disposition. 


ins if the tues is lekoloted property of tic share- 
holder (or would be excluded ‘property of the © 
shareholder if the shareholder were reign af- 
- filiate of the particular corporation), the Shae 
holder is deemed to have disposed | of the share 
_ for proceeds of disposition of an amount equal 
the cost amount of the share to the shareho 


a immediately before the dis D osition, and 


° 


Where. but for subparagraph 95(2)(e. A)(v) (the provision 

_ described by this paragraph), the shareholder would, be- 
cause of subsection 40(3), have a gain in respect of the 

_ share of the foreign affiliate because of the dividend re- 

_ ceived by the shareholder in respect of the redemption of 

__ the share, for the purposes of applying subsection 40(3), the 
amount prescribed by paragraph 5900(1)(c) of the Regula- 

tions to have been paid out of the pre-acquisition surplus of 

: e _ the foreign affiliate — of the corporation resident in Can- 
| (v) where, but for this subparagraph the share- ada — from which the property was received, otherwise de- 
holder would, because of subsectio 0(3), have termined, in respect of the deemed dividend described 

to 


s 


a gain in respect of the share referred to in sub-- ab ove in respect of the share is deemed to be the lesser of 
paragraph (iv) because of the dividend referred to the amount that, but for subparagraph 95(2)(e.4)(v), 
in subparagraph (iii) received by the shareholder would be so prescribed, and 
in respect of the redemption of the share, for Me | 
purposes of applying ‘subsection — 406), the the amount = OL exceeding ihe amount that, but for 


~ subparagraph 95(2)(e.4)(v), would be so prescribed —— 
_ that the corporation resident in Canada elects in pre- 

_ scribed manner and within the prescribed time (see pro- 

posed new subsection 5916 of the Regulations). 


Related’ Provisions: 92(1.4) — - Determining. ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 


amount prescribed by paragraph 5900(1)(c) of the 
Regulations to have been paid out of the pre-ac- 
quisition surplus of the foreign affiliate — of the 
corporation resident in Canada — - from which the - 
property was received, otherwise determined, in 


respect of the dividend referred to in subpara- affiliate; 95(1)“foreign accrual property income”B(b) — Inclusion in 

graph (iii) in respect of the Shares is fee to eo FAPI; 95(2)(e.6) — Where shareholder is a partnership; 95(2)(f.6)(@) — 

the lesser of No rollover where 95(2)(c.4) applies; 95(2)(n) — Deemed FA and 

deemed qualifying interest; 95(3.2) — Definitions; 95(3.6) — Partner- 

(A) the amount that, but for this subpar ships and trusts; 95(3.8) — Exclusion from exempt surplus of foreign 

would be so prescribed, ana... anak 

_ Regulations: §907(2.01) (termining earnings derived from disposi- 

(B) the amount, net exceeding the amount re- tion); 5916 (prescribed manner of making election under 
ferred to in clause (A), that the corporation 95(2)(e.4)(v)(B)). 

resident in Canada elects in prescribed manner (e.5) [rollover to specified purchaser] — if, ata 

and within the prescribed time; particular time, a shareholder (other than a person 

: resident in Canada), of a foreign affiliate of a corpo- 

Technical Notes: New subparagraph 95(2)(e.4) provides for ration resident in Canada, that is a specified pur- 


the following rules if, at a particular time, a shareholder (other 
than a person resident in Canada), of a foreign affiliate of a 
corporation resident in Canada, that is a specified purchaser in 
respect of the corporation resident in Canada, receives (other- 
wise than in the course of the liquidation and dissolution of the 


chaser in respect of the corporation resident in Can- 
ada receives (otherwise than in the course of a 
dividend-like redemption, a liquidation and dissolu- 
tion of the foreign affiliate or a merger or combina- 


foreign affiliate or a merger or combination of corporations tion of corporations that includes the foreign affili- 
that includes the foreign affiliate) a property from the foreign ate) a property from the foreign affiliate as 
affiliate as consideration in respect of a dividend-like redemp- consideration in respect of a redemption, acquisition 
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or cancellation (in this paragraph referred to as the 
“particular redemption’’) of a particular share of the 
foreign affiliate by the foreign affiliate as part of a 
redemption, acquisition or cancellation (in this para- 
graph referred to as the “total redemption”) of one or 
more shares (including the particular share) of the 
foreign affiliate held by the shareholder, the follow- 
ing rules apply: 

(i) the foreign affiliate’s proceeds of disposition 

of the property are deemed to be 


(A) where the property is excluded property 
of the foreign affiliate at the particular time, 
an amount that is equal to the relevant cost 
base, immediately before the particular time, 
of the property to the foreign affiliate, or 


(B) in any other case, an amount equal to the 
fair market value, immediately before the par- 
ticular time, of the property, 


(ii) the cost of the property to the shareholder im- 
mediately after the particular time is deemed to 
be an amount equal to the foreign affiliate’s pro- 
ceeds of disposition of the property determined 
by subparagraph (i), | 


(iii) the property is deemed to have been received 


by the shareholder as proceeds of disposition of 
shares of the foreign affiliate disposed of by the 
shareholder in the course of the particular 
redemption, 


(iv) the particular share disposed of to the foreign 
affiliate because of the particular redemption is 
deemed to have been disposed of for proceeds 
that are equal to the amount determined se: the 
formula 


(A -B) x C/D 
where 


A. is the total of all amounts each of which is the 
cost, determined in subparagraph (ii), to the 
shareholder, of a property received by the 


shareholder as consideration for the disposi- 


tion by the shareholder of a share or shares of 
the foreign affiliate redeemed in the course of 
the total redemption, 


Bis the total of all amounts each of which the 
amount of a debt that was owing by the for- 
eign affiliate, or any other obligation of the 


foreign affiliate to pay an amount that was 


outstanding, immediately before it was as- 
sumed or cancelled, as the case may be, by the 
shareholder in respect of the total redemption, 
CAS 
(A) where the particular share was held by 
the shareholder at the time immediately 
before the commencement of the total re- 
demption, the fair market value, at that 
time, of the particular share, and 


(B) where the particular share was ac- 
quired by the shareholder after the com- 
mencement of the total redemption, the 
fair market value, at the time of its acquisi- 
tion, of the particular share, and 


D is the total of 


(A) the fair market value, immediately 
before the commencement of the total re- 
demption, of all shares of the foreign affili- 
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ate held by the shareholder before the 
commencement of the total redemption 
and redeemed as part of the total redemp- 
tion while held by the shareholder, and 


(B) the total of all amounts each of which 
is the fair market value at the time of ac- 
quisition of a share of the foreign affiliate 
acquired after the commencement of the 
total redemption by the shareholder and re- 
deemed as part of the total redemption 
while held by the shareholder, and 


(v) any gain from the disposition of a particular 
share of the foreign affiliate disposed of by the 
shareholder in the course of the total redemption 
that, but for this subparagraph, would be a gain 
from the disposition: of excluded property of the 
_ shareholder, is deemed to be the lesser of 


(A) the amount of the gain as otherwise deter- 
mined, and 


(B) the amount, not exceeding the amount re- 

_ ferred to in clause (A), that the corporation 

_ resident in Canada elects in prescribed manner 
_and within the prescribed time; 


Technical Notes: New paragraph 95(2)(e.5) provides the 
following rules if, at a particular time, a shareholder (other than 
a person resident in Canada), of a foreign affiliate of a corpora- 
tion resident in Canada, that is a specified purchaser (defined in 
new paragraph 95(3.2)) in respect of the corporation resident in - 
Canada receives (otherwise than in the course of a dividend- 
like redemption (defined in subsection 95(3.2)), a liquidation 
and dissolution of the foreign affiliate, or a merger or combina- 
tion of corporations that includes the foreign: affiliate) a pro- 
perty from the foreign affiliate as consideration in respect of a 
redemption, acquisition or cancellation (the “particular re- 
demption”) of a particular share of the foreign affiliate by the 
foreign affiliate as part of a redemption, acquisition or cancel- 
lation (the “total redemption”) of one or more shares (including 
the particular share) ee he foreign alliliate held by the: share- 
holder. 


The foreign affiliate’s proceeds . disposition Me the pro- 
perty are deemed to be: 


— if the property is excluded property of the foreign affili- 
ate at the particular time, an amount that is equal to the 
relevant cost base (defined in subsection 95(4)), imme- 
diately before the particular time, of the Vales: to the 
foreign affiliate; or 


—in any other case, an amount that is equal to the. fair 
market value, immediately before the particular time, of 
the property. 


* The cost of the property to the shareholder ane af- 
ter the particular time is deemed to be the foreign affiliate’s 
proceeds of disposition of the property. (Subparagraph 
95(2)(€.5)(ii)) 


¢ The property is deemed to have been received by the share- 
holder as proceeds of disposition of shares of the foreign 
affiliate disposed of by the shareholder in the course of the 
particular redemption. 


¢ The particular share disposed of to the foreign affiliate be- 
cause of the particular redemption is deemed to have been 
disposed of for proceeds that are equal to the amount deter- 
mined by the formula 


(A -B)xC/D 
where 
A. is the total of all amounts each of which is the cost, de- 
termined in subparagraph 95(2)(e.5)(ii), to the share- 
holder, of a property received by the shareholder as 
consideration for the disposition by the shareholder of a 
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share or shares of the foreign affiliate oe) in the 
course of the total redemption; ye 


is the total of all amounts each of which the amount of a 


debt that was owing by the foreign affiliate, or any 


other obligation of the foreign affiliate to pay an 


amount that was outstanding, immediately before it was - 
assumed or cancelled by the sharenoleon in respect of - 


the total redemption; 


© is 


* if the particular share was held By the dahdrehioldes at 


the time immediately before the commencement of 
the total redemption, the fair market Mol at that 
time, of - a share; aie 


° if the patticilat Slate was s Wenuited Hy the hate 
holder after the commencement of the total redemp- 


tion, the fair market value, at the time of 1 its ee 
tion, of the particular share. a 


D_ is the total of 


* the fair market value, immediately before the com- 
-mencement of the total redemption, of all shares of © 


the foreign affiliate held by the shareholder before 


_ the commencement of the total redemption and re- 
deemed as part of the total perenne while held 


_ by the shareholder; and 


the total of all amounts each of which is the fair 
market value at the time of acquisition of a share of 


the foreign affiliate acquired after the commence-_ 


ment of the total redemption by the shareholder and 


redeemed as part of the total redemption while held ~ 


by the shareholder. 


e Any gain from the disposition of a particular share of the 


foreign affiliate disposed of by the shareholder in the 
course of the total redemption that, but for subparagraph 


95(2)(e. Sv) (the provision described by this bullet), would 


be a gain from the disposition of excluded pope of the 
shareholder, is deemed to be the lesser of: 


—— the amount of the gain as otherwise derrnined: ‘and 


— such amount, not exceeding the amount of the gain _ 


otherwise determined, as the corporation resident in 
Canada elects in prescribed manner and within the pre- 


scribed time (see proposed section 5916 of the 


Regulations). 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(1)“foreign accrual property income”B(b) — Inclusion in 
FAPI, 95(2)(e.6) — Where shareholder is a partnership; 95(2)(f.6)() — 
No rollover where 95(2)(e.5) applies; 95(2)(n) —- Deemed FA and 
deemed qualifying interest; 95(3.2) — Definitions; 95(3.6) — Partner- 
ships and trusts; 95(3.8)-— Exclusion from exempt surplus of foreign 
affiliate; 257 — Formula amount cannot calculate to less than zero. 


Regulations: 5907(2.01) (determining earnings derived from disposi- 


tion); 5916 (prescribed manner of making election under 
95(2)(e.5)(v)(B)). 
(c.6) [application rule for paras. (e), 


(e.3)-(e.5)] — for the purposes of paragraphs (e) 
and (e.3) to (e.5), if the shareholder is a partnership, 
and a foreign affiliate of a corporation resident in 
Canada is, at any time, a member of the partnership, 
for the purposes of determining the foreign affiliate’s 
income from the partnership 


(i) shares of a foreign affiliate of the corporation 
resident in Canada that are property of the part- 
nership, or are deemed under this paragraph to be 
property of the partnership, are deemed to be 
owned at that time by each member of the part- 
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nership in a proportion equal to the proportion of 
the shares that 


(A) the fair market value, at that time, of the 
members pattnership. interést in the 
partnership 


: is of 


(B) the fair market value, at that time, of all 
partnership interests in the partnership, 


: (ii) each amount determined under any of 

_ paragraphs (e) and (e.3) to (e.5) in respect of the 

partnership in respect of the shares of the foreign 

_ affiliate described in subparagraph (1) is deemed 

_ to be the amount determined under that paragraph 

- in respect of the foreign affiliate in respect of 
__ those shares, and 


(iii) the i income, gain ¢ or loss derived by the part- 
_nership, while the foreign affiliate is a member of 
_ the partnership, in respect of the shares deemed 
_ by subparagraph @ to be owned by the foreign 
_ affiliate © 


(A) is to be determined as if the partnership 
were the foreign affiliate, and 


(B) is deemed to be an income or a loss or a 
taxable capital gain or an allowable capital 
loss, as the case may be, of the foreign affili- 
ate from the partnership and not to be an in- 
come or a loss or a taxable capital gain or an 
allowable capital loss of any other member of 
__ the partnership; 


Technical Notes: New paragraph 95(2)(e.6) provides the 
following rules, for the purposes of applying paragraphs 
95(2)(e) and (e.3) to (e.5) for the purposes of determining a 
foreign affiliate’s income from the partnership, if the share- 
holder of the foreign affiliate of the corporation resident in 
Canada referred to in those paragraphs is the partnership and 
the foreign affiliate of the corporation resident i in Canada is a 
member of the partnership. 


¢ Shares of a foreign affiliate of the corporation resident in 
Canada referred to in those paragraphs that are property of 
the partnership, or are deemed under paragraph 95(2)(e.6) 
to be property of the partnership, are deemed to be owned 
at that time by each member of the partnership in a propor- 
tion equal to the proportion of the shares that: 


-— the fair market value at that time of the member’s part- 
nership interest in the partnership 


is of 
— the fair market value at that time of all member’s part- 
nership interests in the partnership. 


e 


Each amount determined under any of paragraphs 95(2)(e) 
and (e.3) to (e.5) in respect of the partnership in respect of 
the shares of the foreign affiliate deemed above to be 
owned by a member of the partnership that is a foreign af- 
filiate of the corporation resident in Canada is deemed to be 
the amount determined under that paragraph in respect of 
the member in respect of those shares. 


« 


The income, gain or loss derived by the partnership, while a 
foreign affiliate of the corporation resident in Canada is a 
member of the partnership, in respect of the shares deemed 
above to be owned by the foreign affiliate 


— is to be determined as if the partnership were the for- 
eign affiliate, and 


— is deemed to be an income or a loss or a taxable capital 
gain or an allowable capital loss, as the case may be, of 
the foreign affiliate from the partnership and not to be 
an income or a loss or a taxable capital gain or an al- 
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lowable capital loss of any other member of me : 


partnership. 


Application: The February 27, 2004 draft tegdeae: subsec. 1331 1D, 
will add paras. 95(2)(e.2) to (e.6), para. (e.2) applicable to redemptions, 


acquisitions and cancellations that occur after February 27, 2004 other 5 
than redemptions, acquisitions or cancellations of shares of a holder of _ 


shares that are required to be made under an agreement in writing made _ 
by the holder before February 28, 2004; and paras. (e.3) to (e.6) applica- 


ble to a receipt, after February 27, 2004, from the foreign affiliate of _ 


property as a dividend or distribution on a share of the foreign affiliate, — 


or as consideration in respect of a redemption, purchase or acquisition of 
a share of the foreign affiliate, other than property received because of a 
legal obligation, of the foreign affiliate, that arose before February 28, _ 


2004 to pay the dividend or make = distribution, eee — 
or acquisition. 


Related Provisions: 92(1.4) — Detecting ACB of char of locas / 


affiliate; 95(2)(n) — Deemed FA and deemed qualifying interest. 


(f) [capital gains and losses of foreign affili- 
ate] — except as otherwise provided in this subsec- 
tion, each taxable capital gain and each allowable cap- 
ital loss of a foreign affiliate of a taxpayer from the 
disposition of property shall be computed in accor- 
dance with Part J, read without reference to section 26 
of the Income Tax Application Rules, as though the af- 
filiate were resident in Canada 


(1) where that gain or loss is the gain or loss of a 
controlled foreign affiliate from the disposition of 
property to which paragraph (c), (d) or (e) or 
88(3)(a) applies or from any other disposition of 
property (other than excluded property), in Cana- 
dian currency, and 


Proposed Amendment — — 95(2)(f) before (ii) - 
(f) except as otherwise provided i in this subsection, _ 


each capital gain, capital loss, taxable capital gain — 


and allowable capital loss of a foreign affiliate of the — 
a from the disposition of property by a ee 


taxpayer i in accordance with thie Part, vend without” 


reference to section 26 of the Income Tax Applica-— 
tion Rules, as Hones the affiliate were oo in 
Canada, : 


(i) if that gain or loss is v the gain or toss ofa or 


eign affiliate from the disposition of property to 
which any of paragraphs {c),(c.2), (2) to ©), (©.3) 
to (e.5), (f.4) and 88(3)(a) applies or from any — 


other disposition of property (other than excluded / 
property), in Canadian currency, and 


Application: The February 27, 2004 draft legislation, subsec. 133(1 2), 


will amend the portion of para. 95(2)(f) before subpara. (ii) to read as 


above, the opening words applicable to taxation years, of a foreign affil- 


iate of a taxpayer, that end after 1999; and subpara. (i) applicable to _ 


taxation years, of a ete affiliate on a eee. that end after Decem- 
ber 19, 2002. 


Technical Notes: Paragraph 95(2)(f) sets out rules for ¢ com-- 
puting a taxable capital gain and an allowable capital loss of a 
foreign affiliate of a taxpayer resident in Canada from a dispo- 
sition of a property. The rules in paragraph 95(2)(f) address the 
computation of a gain or loss from a disposition of property — 
whether the disposition is made by the foreign affiliate itself or 
by a partnership of which the foreign affiliate is a member. 


That paragraph also provides a relieving provision (contained 
in that portion of that paragraph that is between subparagraphs 
(ii) and (iii)) that provides that, in computing any such gain or 
loss from the disposition of property that was owned by the 
foreign affiliate at the last time that the foreign affiliate became 
a foreign affiliate of the taxpayer resident in Canada, there is 
not to be included such portion of the gain or loss, as the case 
may be, as can reasonably be considered to have accrued dur- 
ing the period that the foreign affiliate was not a foreign affili- 


ate of the taxpayer resident in Canada or of a ee penitent 
in any of subparagraphs 95(2)(f)(iv) to (vii). 


Pee 95(2)(f) is amended i in the following ways: 


¢ The “preamble” of paragraph 95(2)(f) is amended to clarify 
_ oo the rules in that paragraph apply in respect of the tax- 
/ ee in computing, the ees ene iS —— gains and 
“or a ‘partnership. This ancidweny to paragraph 952)(0 
will, for example, preclude the recognition of capital gains 
io capital losses from the disposition of property by a for- 
__ eign affiliate or a partnership to the extent that the gain or 
loss « can epee Be considered to a ccrued ses 


Specs 95(2\Ni) is amended io add oe ae 
- cee alate ae oe 2), ie he e 2 to Ae a and ae - - 


° 7 


(f) is ainentied to te 
” with t the words 


_ nee of he taxpayer” This Tequireneat wa 
yt 1 he 7 of f paragraph ea : 
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each of which is ‘the fair foarlee wate of a pare in / 
e the partnership owned by a person d described in any 
aragraphs 95(2)(f)(iii) to (vii) is grea 
_ equal to 90% of the fair market value of all P 
__terests in the partnership. — _ 


The amendments to the “ sreuinite® of pits pe 95(2 
to taxation years, of a foreign affiliate of a taxp: 
after 1999. The amendment to subparagraph 95(2)¢ 
to taxation years, of a foreign affiliate of a taxpay 
after December 20, 2002. The amendment to the “ 
of paragraph 95(2)(f) applies to taxation years, of a foreign af- 
filiate of a taxpayer, that begin after December 20, 2002. How - 
ever, see the commentary to new subsection 95(2.2) for details — 
of an election to apply the amendments to the “mid-amble” of © 
paragraph 95(2)(f) to taxation years, of all foreign affiliates of 
the taxpayer, that begin after 1994. Note also that the amend- / 
ments to the ‘ ‘mid-amble” of the paragraph 95(2)(f). are. part. of 
the Global Section 95 Election ee described, peer 
95(2)(a) — — ed.] 


The enactment: of new albpaecaok aseunevi. ae to 
taxation years, of a foreign affiliate of a ae that siuce 
after February 27, 2004. 


(11) in any other case, on the assumption that the 
currency of the country in which the affiliate is res- 
ident or such other currency as is reasonable in the 
circumstances (in this subparagraph referred to as 
the “calculating currency”) were the currency of 
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Canada and, where subsection 39(2) is applicable, 
on the further assumptions that 


(A) the reference in that subsection to “the cur- 
rency or currencies of one or more countries 
other than Canada relative to Canadian cur- 
rency” were read as a reference to “one or more 
currencies other than the calculating currency 
relative to the calculating currency”, and 


(B) the references therein to “of a country other 
than Canada” were read as references to “of a 
country other than the country of the calculating 
currency”, 


except that in computing any such gain or loss from 
the disposition of property owned by the affiliate at 
the time it last became a foreign affiliate of the tax- 
payer there shall not be included such portion of the 
gain or loss, as the case may be, as may reasonably be 
considered to have accrued during the period that the 
affiliate was not a bot NE oe 


to read as eel iene. to ‘kann years, 
taxpayer, that end after December 19, 2002. The pe 
election, be applicable to taxation years that begi 
cation note to 95(2)(a) proposed amendments, 


Ifa bepayet has made what would, but for th 


a that is the third anniversary of the cae on ‘which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other-— 
wise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any. assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to le an election « or revoca- — 
tion referred to above into account. 


Technical Notes: See under 95(2)(0) b vefore Gi) nove. 
Letter from Dept. of Finance, December 18, 2000: 
Angelo Nikolakakis, Stikeman Eph. Trane - 
Dear Mr. Nikolakakis: 


We are responding to your letters of July 19, ae 26 and No- 
vember 20, 2000 concerning paragraph (b) of the definition 
“investment business” in subsection 95(1), the interaction of 
subsection 95(2.2) and paragraph 95(2)(f), and the scope of 
paragraph 95(2)(a.3) of the Income Tax Ad (the “Act’). 


se eee 


In your letter of July 26, 2000, you anformied us that, in ad- 
ministering subsection 95(2)(f) of the Act, the Canada Customs 
and Revenue Agency was not applying subsection 95(2.2) of 
the Act. While the scope of subsection 95(2.2) of the Act ap- 
pears to encompass paragraph 95(2)(f), the provision is not 
completely suitable for that paragraph. Consequently, you have 
requested that we recommend an amendment to the Act that 
would introduce a new subsection similar to subsection 95(2.2) 
that would be more suitable for paragraph 95(2)(f) of the Act. 
You have also requested that we confirm our willingness to 
recommend such an amendment to the Minister of Finance. 


For the reasons cited in your letter, we are prepared to recom- 
mend to the Minister of Finance that the Act be amended to 
introduce a new subsection which will specifically address the 


situation outlined in your letter. The effect of this provision 
would be to treat a non-resident corporation as becoming a for- 
eign affiliate of the taxpayer at the beginning of the non-resi- 
dent corporation’s taxation year in which it last became a for- 
eign affiliate of the taxpayer. This provision would apply 
where it became a foreign affiliate as a result of an acquisition 
of shares and it remained a foreian affiliate at the end of the 


ay. be anoend to bare accrued during the period 


that the non-resident corporation was not a foreign affiliate of 


the persons described in subparagraphs 95(2)(f)(iii) to (vii) of 


the Act. It will be recommended that this new provision have 
oe tion t ee nae of foreign: affiliates ending after 


. 1 ing these matters to our attention, 
Yours” sincerely, _ 
- Brian Ermewein 

Director, Tax x Legislation Division, Tax Policy Branch 


“ ii) t the taxpayer, 


(iv) any person with whom the taxpayer was not 
dealing at arm’s length, 


(v) any person with whom the taxpayer would not 
have been dealing at arm’s length if the person had 
been in existence after the taxpayer came into 
existence, 


(vi) any predecessor corporation (within the mean- 
ing assigned by subsection 87(1)) of the taxpayer 
or of a person described in subparagraph (iv) or 
(v), Or 


(vii) any predecessor corporation (within the mean- 
ing assigned by paragraph 87(2)(1.2)) of the tax- 
payer or of a person described in subparagraph (iv) 
or ihe 


_ Proposed. Addition — 95(2)(f)(viii) 


(viii) a partnership if the total of all amounts each 
_ of which is the fair market value of a partnership 
_ interest in the partnership owned by a person de- 
scribed in any of subparagraphs (ili) to (vil) is 
greater than or equal to 90% of the fair market 
value of all partnership interests in the 

_ partnership; — 
Application: The February a 2004 draft legislation, subsec. 133(14), 


will add subpara. 95(2)(f)¢viii), applicable to taxation years, of a foreign 
affiliate of a taxpayer, that begin after February 27, 2004. 


Technical Notes: See under 95(2)(f) before (ii) above. 


Related Provisions: 92(1.4) — Determining ACB of share of foreign 
affiliate; 95(2)(n) — Deemed FA and deemed qualifying interest. 


Regulations: 5903(1), (3) (deductible loss); 5907(5S) (capital gain rules 
to be used). 


Proposed Addition — 95(2)(f.1)—(f.94) 
(f.1) [income to be computed in Canadian 
currency] — the income or loss of a foreign affili- 
ate of a taxpayer from property, or the income or 
loss of a foreign affiliate of a taxpayer from a busi- 
ness other than an active business, is to be computed 
in respect of the taxpayer as if 


(i) the foreign affiliate were resident in Canada, 


(ii) the Act were read without reference to sub- 
sections 14(1.01) to (1.03), 17(1) and 18(4) and 
section 91, 


(iii) the income or loss were computed in Cana- 
dian currency, and 


S. 95(2)(£.1)(iv) 


(iv) there were not included in computing the in- 
come or loss the portion of the income or loss 
that can reasonably be considered to have been 
realized or to have accrued during any period 
throughout which the affiliate was not a foreign 
affiliate of the taxpayer, of a person described in 
any of subparagraphs (f)(i1i) to (vil) or of a part- 
nership described in subparagraph (f)(viii); 
Technical Notes: New paragraph 95(2)(f.1) provides rules 
that apply in computing the income or loss of a foreign affiliate 
of a taxpayer from property, or the income or loss from a busi- 
ness other than an active business of a foreign affiliate of a 
taxpayer resident in Canada, in respect of the taxpayer. The 
rules can be summarized as follows: 


¢ the income or loss is computed in respect of the taxpayer in 
Canadian currency, as though the foreign affiliate were res- 
ident in Canada and as though the Act were read without 
reference to subsections 14(1.01) to (1.03), 17(1) and 18(4) 
and section 91, and 


the income or loss is to be computed as if it does not in- 
clude any income or loss that can reasonably be considered 
to have been realized or to have accrued during any period 
throughout which the affiliate was not a foreign affiliate of 
the taxpayer or of another person or partnership described 
in any of subparagraphs 95(2)(f)(iii) to (viii). 

Related rules can be found in proposed new paragraphs 
95(2)(F.91) 10 C.93y. 


For details about new amended subsection 14(1.01) and new 
subsections 14(1.02) and (1.03), see the commentary to those 
subsections. 

New paragraph 95(2)(f.1) applies to taxation years, of a foreign 
affiliate of a taxpayer, that begin after December 20, 2002, ex- 
cept that for those taxation years that begin on or before Febru- 
ary 27, 2004, subparagraph 95(2)(f.1)(iv) is to be read as fol- 
lows: 


(iv) there were not included in computing the income or loss the 
portion of the income or loss that can reasonably be considered to 
have been realized or to have accrued during any period through- 
out which the affiliate was not a foreign affiliate of the taxpayer 
or of a person described in any of subparagraphs (f)(iii) to (vil); 
Note that new paragraph 95(2)(f.1) is part of the Global Sec- 
tion 95 Election package described [under 95(2)(a) — ed.] 
Related Provisions: 95(2)(e.1)Gi) —- Windup -- continuation of af- 
filiate; 95(2)(f.2) — Certain income to be computed in foreign currency; 
95(2)(n) — Deemed FA and deemed qualifying interest. 
(f.2) [certain income to be computed in 
foreign currency] — the income or loss of a for- 
eign affiliate of a taxpayer arising from the disposi- 
tion of excluded property that is not a capital pro- 
perty (other than a disposition of property to which 
any of paragraphs (d) to (e.1), (e.3) to (e.5) and (f.4) 
and 88(3)(a) applies) is to be computed in respect of 
the taxpayer in the currency of the country in which 
the affiliate is resident or in another currency that is 
reasonable in the circumstances; 


Technical Notes: New paragraph 95(2)(f.2) provides that the 
income or loss of a foreign affiliate of a taxpayer arising from 
the disposition of excluded property which is not capital pro- 
perty (other than a disposition of property to which any of 
paragraphs 95(2)(d) to (e.1), (e.3) to (e.5) and (f.4) and 
88(3)(a) of the Act applies) is to be computed in respect of the 
taxpayer in the currency of the country in which the foreign 
affiliate is resident or in another currency that is reasonable in 
the circumstances. (The expression “excluded property” is de- 
fined in subsection 95(1).) The calculations provided for in 
new paragraph 95(2)(f.2) are comparable to those provided for 
in the rule in subsection 5907(6) of the Regulations. 


New subparagraph 95(2)(f.2) applies to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
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Note that new paragraph 95(2)(f.2) is part of the Global Sec- 
tion 95 Election package described [under 95(2)(a) — ed.] 


Related Provisions: 95(2)(e.1)(ii) —- Windup — continuation of af- 
filiate; 95(2)(n) — Deemed FA and deemed qualifying interest. 


(f.3) [application of para. (f.4)] — paragraph 
(f.4) applies to a specified vendor, in respect of a 
particular corporation resident in Canada referred to 
in the definition “specified vendor” in subsection 
(3.2), (which specified vendor is referred to in this 
paragraph and paragraphs (f.4), (f.8) and (f.9) as the 
“vendor’’) if 


(i) the vendor disposes at any time of a property 
(which property is referred to in this paragraph 
and paragraphs (f.4) and (f.5) and (f.7) to (f.9) as 
the “specified property” and which time is re- 
ferred to in this paragraph and paragraphs (f.4), 
(f.5), (f.8) and (f.9) as the “original disposition 
time” of the specified property) to a person or 
partnership (in this paragraph referred to as the 
“ourchaser”) that is, immediately after that time, 
a specified purchaser in respect of the particular 
corporation, 


(ii) immediately before the original disposition 
time, the specified property is excluded property 
of the vendor (or would be excluded property of 
the vendor if the vendor were, immediately 
before the original disposition time, a foreign af- 
filiate of the particular corporation), and 


(iii) the vendor would, were this Act read without 
reference to paragraph (f.4), have income or a 
taxable capital gain from the disposition of the 
specified property; 


Technical Notes: New paragraphs 95(2)(f.3) to (f.9) put into 
place a regime that, in general terms, is designed to suspend the 
recognition of the income or capital gain that would otherwise 
arisen upon an internal disposition of an excluded property. 
Generally, this “suspended gain” is recognized at the time the 
property is disposed of in an external disposition. This regime 
replaces the rules found in existing subsection 5907(5.1) of the 
Regulations and the rules found in proposed subsections 
5907(5.1) to (5.3) of the Regulations that were part of the De- 
cember 20, 2002 proposals. 


New paragraphs 95(2)(f.3) to (f.9) will apply to dispositions of 
property that occur after February 27, 2004. However, those 
paragraphs will not apply to a disposition by a vendor that is 
required to be made under an agreement in writing BG Py the 
vendor on or before February 27, 2004. 


New paragraph 95(2)(f.3) provides the circumstances under 
which new paragraph 95(2)(f.4) applies to a specified vendor 
(defined in new subsection 95(3.2)) in respect of a particular 
corporation resident in Canada if the following conditions are 
met: 


* the specified vendor disposes at any time of a property that, 
at that time, is excluded property of the vendor (or would 
be excluded property of the vendor if the vendor were, at 
that time, a foreign affiliate of the particular corporation) to. 
a person or partnership that is, immediately after that time, 
a specified purchaser (defined in new subsection 95(3.2)) in 
respect of the particular corporation, and 


; 

° if this Act were read without reference to paragraph 
95(2)(f.4), the specified vendor would have income or a 
taxable capital gain from the disposition of the property. 


In new paragraphs 95(2)(f.4) and (f.5) and (f.7) to (f.9), the 
specified vendor is referred to as the “vendor”, the time of the 
disposition of the excluded property is referred to as the “origi- 
nal disposition time” and the property is referred to as the 
“specified property”. 
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Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of af- 
filiate; 95(2)(f.6)(i) — Exclusion of para. (f.3); 95(2)(f.7) — Designated 
replacement property deemed continuation of specified property; 
95(2)(f.8) — Where part of specified property disposed of; 95(2)(f.9) — 
Designated replacement property acquired by specified purchaser; 
95(2)(n) — Deemed FA and deemed qualifying interest; 95(3.2), 
(3.4) — Definitions; 95(3.6) — Partnerships and trusts. 


(f.4) [suspended gain on internal disposition 
of excluded property] — if this paragraph applies 
to a vendor in respect of a particular disposition of 
specified property referred to in paragraph (f 3), the 
following rules apply: 


(i) the vendor’s proceeds from the disposition of 
the specified property are deemed to be 


(A) if clause (B) does not apply to the vendor 
in respect of the disposition, an amount equal 
to the vendor’s adjusted cost base of the speci- 
fied property at the original disposition time, 
of 

(B) if the vendor that is a foreign affiliate of 
the particular corporation resident in Canada 
is a controlled foreign affiliate of the particu- 


lar corporation resident in Canada at the end — 


of that vendor’s taxation year that includes the 
original disposition time of the specified pro- 
perty and the particular corporation so elects 
in respect of the disposition in prescribed 


manner and within the prescribed time, the 


greater of 


(1) the amount determined by clause (A) in 
respect of the specified property, and 


(If) the amount that is the lesser of the fair 
market value of the consideration received 
by that vendor in respect of the disposition 
and the amount that the particular corpora- 
tion designates in the election, 


(1i) the purchaser’ s cost of the specified probes 
is deemed to be an amount that is equal to the fair 
market value of the specified property at the orig- 
inal disposition time, 


(iii) the vendor’s cost of a particular eripeey that 
was received as consideration for the disposition 
of the specified property is deemed to be the fair 
market value of the particular property at the 
original disposition time, and 


(iv) the vendor that is a foreign affiliate of the 
particular corporation resident in Canada or a for- 
eign affiliate of the particular corporation resident 
in Canada that is a member of a partnership that 
is the vendor (which vendor or foreign affiliate is 
referred to in this subparagraph and subparagraph 
(f.5) as the “relevant foreign affiliate”) is deemed 
to have an unadjusted suspended income or gain 
in respect of a specified property disposed of, at 
the original disposition time, by the specified 
vendor that is equal to the amount, if any, by 
which 


(A) the amount that is the income or twice the 
amount of the taxable capital gain, as the case 
may be, that, but for the application of this 
paragraph, would have been realized by the 
relevant foreign affiliate in respect of that 
disposition, 
exceeds 

(B) the amount that is the income or twice the 
amount of the taxable capital gain, as the case 
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may be, that was realized by the relevant for- 
eign affiliate in respect of that disposition; 


Technical Notes: New paragraph 95(2)(f.4) sets out rules 
that apply to a vendor and a purchaser in respect of a particular 
disposition of specified property referred to in new paragraph 
95(2)(£.3). In new paragraph 95(2)(f.4), the specified vendor is 
referred to as the “vendor”, the time of the disposition of the 
excluded property is referred to as the “original disposition 
time” and the property is referred to as the “specified pro- 
perty”. The rules can be summarized as follows: 


¢ The vendor’s proceeds from the disposition of the specified 
property are deemed to be equal to the vendor’s adjusted 
cost base of the specified property at the original disposi- 
tion time (referred to in here in this commentary as the “rel- 
evant ACB amount’) or, if the vendor that is a foreign affil- 
iate of the particular corporation resident in Canada is a 
controlled foreign affiliate of the particular corporation res- 
ident in Canada at the end of that vendor’s taxation year 
that includes the original disposition time of the specified 
property and the particular corporation resident in Canada 
so elects in prescribed manner and within the prescribed 
time (see proposed new section 5916 of the Regulations), 
the proceeds from the disposition of the property can be 
equal to an amount greater than the relevant ACB amount, 
but cannot exceed the fair market value of the specified 
property at the original disposition time. 


e 


The cost to the purchaser of the specified property is 
deemed to be equal to the fair market value of the specified 
property at the original disposition time. 


2 


The. cost to the vendor of a particular property that was re- 
ceived as consideration for the disposition of the specified 
property is deemed to be the fair market value of the partic- 
ular property at the original disposition time. 


The foreign affiliate of the particular corporation resident in 
Canada that is the vendor or that is a member of a partner- 
ship that is the vendor (which foreign affiliate is referred to 
in subparagraph 95(2)(f.4)(iv) and in paragraph 95(2)(f.5) 
as the “relevant foreign affiliate’) is deemed to have an un- 
adjusted suspended income or gain in respect of a specified 
property disposed of, at the original disposition time, equal 
to the amount, if any, by which 


— the amount that is the income or twice the amount of 
the taxable capital gain, as the case may be, that, but for 
the application of this paragraph, would have been real- 
ized by the relevant foreign affiliate in respect of that 
disposition, 

exceeds 


—— the amount that is the income or twice the amount of 
the taxable capital gain, as the case may be, that was 
realized by the relevant foreign affiliate in respect of 
that disposition. 

Related Provisions: 95(1)“foreign accrual property income” B(b) — 
Inclusion in FAPI; 95(2)(e.1)Gi) — Windup — continuation of affiliate; 
95(2)(f.3) — Conditions for para. (f.4) to apply; 95(2)(f.5) — Deemed 
gain later; 95(2)(f.7) — Designated replacement property deemed con- 
tinuation of specified property; 95(2)(f.8) — Where part of specified 
property disposed of; 95(2)(f.9) — Designated replacement property ac- 
quired by specified purchaser; 95(2)(n) — Deemed FA and deemed 
qualifying interest; 95(3.2), (3.4) — Definitions; 95(3.6) —- Partnerships 
and trusts. 

Regulations: 5907(2.01) (determining earnings derived from disposi- 
tion); 5917 (prescribed manner of making election under 95(2)(f.4)). 


(f.5) [deemed gain later] — the relevant foreign 
affiliate referred to in subparagraph (f.4)(iv) is 
deemed to have income or a capital gain from the 
disposition of the specified property equal to the 
amount prescribed to be the adjusted suspended in- 
come or gain in respect of the specified property and 
to have paid to the government of a country an 
amount equal to the amount prescribed to be the ad- 
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justed allocable tax in respect of the adjusted sus- 
pended income or gain in respect of the specified 
property at the earlier of 


(i) the first time, after the original disposition 
time, that a specified purchaser in respect of the 
particular corporation that holds, immediately 


before that first time, the specified property 


makes a triggering disposition of the specified 
property, and 


(ii) the first time, after the original disposition 
time, that a specified purchaser in respect of the 
particular corporation (which specified purchaser 
is referred to in this paragraph and paragraphs 
(f.8) and (f.9) as the “current holder”) that holds, 


immediately before that first time, the specified — 


property ceases to be a specified purchaser in re- 


spect of the particular corporation otherwise than 


because of a specified discontinuance of the: cur- 
rent holder; : 


Technical Notes: New paragraph 95(2)(f.5) deems the rele- 


vant foreign affiliate referred to in subparagraph 95(2)¢. A)(iv) | 


to have income or a taxable capital gain from the disposition of 
the specified property equal to the amount prescribed to be the 


adjusted suspended income or gain (see proposed new subsec- 
tion 5913(1) of the Regulations) in respect of the specified pro-— 
perty and to have paid to the government of a country an- 
amount equal to the amount prescribed by regulation. to be the — 
adjusted allocable tax (see proposed new subsection 5913(2) of. 
the Regulations) in respect of the adjusted suspended income — 


or gain in respect of the specified property at the earlier of 


° the first time, after the original disposition time, ‘that a ‘spec- 
ified purchaser in respect “of the particular corporation that — 
holds, immediately before that first time, the specified pro- _ 
perty and makes a triggering disposition (see definition in 


subsection 95(3.4)) of the specified eo or 


chaser in respect of the particular corporation otherwise 


than because of a specified discontinuance of the current 


holder. 


Related Provisions: 95(2)(e.1)(Gi) — Windup — continuation of af- 
filiate; 95(2)(f.7) — Designated replacement property deemed continua- 
tion of specified property; 95(2)(f.8) — Where part of specified property 
disposed of; 95(2)(f.9) — Designated replacement property acquired by 


specified purchaser; 95(2)(f.94) — Where relevant FA wound up or | 


merged; 95(2)(n)—-Deemed FA and deemed qualifying interest; 


95(2)(y) — Meaning of “government of a country”; a 2), G het . 


Definitions; 95(3.6) — Partnerships and trusts. 


Regulations: 5913(1) (amount prescribed to be adjusted suspended in- 


come or gain); 5913(2) (amount prescribed to be adjusted allocable tax). 


(f.6) [exclusion of para. (f.3)] — paragraph (£.3) _ 
does not apply to a disposition of a property by a_ 


person or partnership if 


(i) any of paragraphs (2)(c), (c.2), (d), (d.1) (e), 
(e.1), and (e.3) to (e.5) and subsections 85.1(5) 
and 88(3) applies to the person or partnership in 
respect of the disposition of the property, or 


(ii) the property was disposed of 


(A) in the ordinary course of an active busi- 
ness of the person or partnership, or 


(B) as an adventure or concern in the nature of 
trade; 


the first time, after the original disposition time, that a spec- 
ified purchaser in respect of the particular corporation 
(which specified purchaser is referred to here and in- 
paragraphs 95(2)(f.8) and (£.9) as the “current holder”) that — 
holds, immediately before that first time, the specified pro- 
perty, and ceases, at that first time, to be a specified pur-— 
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Technical Notes: New paragraph 95(2)(f.6) ensures that par- 
agraph 95(2)(f.3) will not apply to a disposition of a property 
by a person or partnership if 
* any of subsections 85.1(5) and 88(3) and _ paragraphs 
95(2)(c), (c.2), (d), (d.1), (©), (e.1), (€.3), (e.4) and (€.5) ap- 
plies to the person or partnership in respect of the aes 
tion of the property, or 
¢ the property was disposed of in the ordinary course of an 
_ active business of the person or partnership or was disposed 
_ of as an adventure or concern in the nature of trade. 
Related Provisions: 95(2)(e. 1)Gi) — Windup — continuation af af- 
filiate; 95(2)(f.7) — Designated replacement property deemed continua- 
tion of specified property; 95(2)(f.8) — Where part of specified property 
disposed of; 95(2)(f.9) — Designated replacement property acquired by 
specified purchaser; 95(2)(n) — Deemed FA and deemed qualifying in- 
terest; 95(3. 2), GB 4A Definitions; 953.6) — Partnerships and trusts. 


(£. 2). [designated _ replacement _ property 
deemed continuation of specified pro- 
perty] —for the purposes of paragraphs (f.3) to 
(f.6) and (f.8) and (f.9) and subsection (3. 4), a desig- 
nated replacement property referred to in clause 
(b)(ii)(A), (B) or (C) of the definition “triggering — 
disposition” in subsection (3.4) is deemed to be the — 
‘same property as and a continuation es the Spectli ied 

_ property referred to in that clause; — 
Technical Notes: New paragraph 95(2)¢¢. 7) provides that for 
the purposes of paragraphs 95(2)(f.3) to (f.6) and (f.8) and (f.9) 
and subsection 95(3.4), a designated replacement property re- | 
ferred to in clause (b)GIA), (B) or © of the definition “trig- _ 


gering disposition” in new subsection 95(3. 4) is deemed to be 4 
the same o Ripe 4 as s the ies property referred to in that : 


clause. 


Related Provisions: 950\¢. Gi) — W icin cat aie of af- 
filiate; 952). 8) —- Where part of specified property disposed of; — 
9S(2)E. 9) — Designated replacement property acquired by specified 

purchaser; 9520) — Deemed FA and deemed qualifying interest; 


95(3.2), G A): — - Definitions: 95(3. 6) — Partnerships and trusts. 


8) [Where — part of ‘specified property 

_ disposed of] —for the purposes of paragraphs — 
-- (£3) to (£7) and (£.9) and subsection (3. 4), if, at any — 

time; part of a ‘Specified property (which specified 
property is referred to in this paragraph as the “initial _ 

_ Specified property”) is disposed of by a current — 
holder and the remaining part of the specified Loe 
: aoe is retained by the current holder, 


- (i) the part (referred to in this: pitdetadleas the 

“part interest”) of the initial specified ‘property — 
__ disposed of, at that time, is deemed to. ak a ec 
_. fied property of the current holder, _ 


eG) the portion of the unadjusted sigpenden in 
- come or gain attributable to the part interest is 
~ deemed to be that proportion of the adjusted sus- 
pended income or gain in respect of the whole of — 
the initial specified property that the fair market 
~ value at that time of the part interest is of the fair 
market value at that time of the initial a aridae 
property, 
(iii) the part (referred to in this paragraph. as ie 
“remaining interest’) of the initial specified pro- 
-_ perty not disposed of at that time is deemed to be 
a specified property of the current holder that was 
disposed of at the original disposition time, and 
— (iv) the amount of income or gain that would 
have been realized on the disposition of the re- 
maining interest at the original disposition time is 
deemed to be the amount, if any, by which the 
unadjusted suspended income or gain in respect — 
of the initial specified property exceeds the 


738 


Subdivision i— Shareholders of Non-Resident Corporations 


amount determined by subparagraph (ii) to be the 
unadjusted. suspended income or ee: in a respect 
of the part interest; 


Technical Notes: New paragraph 95(2)(f.8) ee that for 
the purposes of paragraph 95(2)(f.3) to (f.7) and (f.9) and sub- 
section 95(3.4), where, at any time, part of a specified property 
(referred to here as the “initial specified property’’) is disposed 
of by a current holder (defined in new paragraph 95(2)(f.5)) 
and the remaining part of the specified property is retained by 
the current holder, the following rules apply: 

* The part (referred to here as the “part interest”) of the ini- 


_ tal specified property disposed of, at that time, is deemed 
to bea specified property of the current holder. : 


e 


The portion of the unadjusted suspended i income or gain at- 
tributable to the part interest is deemed to be that propor- 
tion of the adjusted suspended income or gain in respect of 

the whole of the initial specified property that the fair mar- 
_ket value at that time of the part interest is of the fair mar- 
ket value at that time of the initial specified DROpERYY. 


e 


The part (referred to here as the ‘ ‘remaining interest”) of the 

initial specified property not disposed of at that time is 
deemed to be a specified property of the current holder that 
was disposed of at the original disposition time. — 


The amount of income or gain that would have been real- 


which the unadjusted suspended i income or gain in respect 
of the initial specified property exceeds the amount deter- 


mined to be the unadjusted ene income or Bain nm 


respect of the part interest. 
Related Provisions: 95(2)(e.1)(ii) — Windiee -—— continuation of af- 
filiate; 95(2)(f.7) — Designated replacement property deemed continua- 
tion of specified property; 95(2)(f.9) — Designated replacement pro- 
perty acquired by specified purchaser; 95(2)(n)-- Deemed FA and 
deemed qualifying interest, ie 4) — - Definitions; 95(3. 6) — Partner- 
ships and trusts. 


oh 9) [replacement of gecoitled. property] — for 
the purposes of paragraphs (f.3) to (f.8), if a current 
holder disposes, at a particular time, of the whole of 
_a specified property (referred to in this paragraph as 
the “initial specified property”) and as part of a 
transaction, or series of transactions or events, that 
includes the disposition of the initial specified pro- 
perty, a specified purchaser i in respect of the particu- 
lar corporation acquires a designated replacement 
property in respect of the initial specified property, 


(i) the designated replacement property (referred 
to in this paragraph as the “remaining interest”) is 
deemed to be a specified property of the current 
holder that was disposed of at the original dispo- 
sition time, 

(ii) the unadjusted suspended income or gain in 
respect of the remaining interest is deemed to be 
that proportion of the unadjusted suspended in- 
come or gain in respect of the whole of the initial 
specified property (determined without reference 
to subparagraph (iii)) that the fair market value of 
the remaining interest, at the time it was acquired, 
is of the fair market value, at the particular time, 
of the initial specified property, and 


(iii) the unadjusted suspended income or gain in 
respect of the initial specified property is deemed 
to be the amount, if any, by which the unadjusted 
suspended income or gain in respect of the initial 
specified property (determined without reference 
to this subparagraph) exceeds the amount deter- 
mined by subparagraph (ii) to be the unadjusted 


1€ sition of the remaining interest at the origi- 
nal disposition time is deemed to be the amount, if any, by 


S. 95(2)(£.91) 


suspended income or gain in respect of the re- 
maining interest; 


Technical Notes: New paragraph 95(2)(f.9) provides that for 
the purposes of paragraphs 95(2)(f.3) to (f.8), if a current 
holder (defined in new paragraph 95(2)(f.5)) disposes, at any 
particular time, of the whole of a specified property (referred to 
here as the “initial specified property”) and as part of a transac- 
tion, or series of transactions or events, that includes the dispo- 
sition of the initial specified property, a specified purchaser 
(defined in new subsection 95(3.2)) in respect of the particular 
corporation acquires a designated replacement property (re- 
ferred to here as the “remaining interest”) in respect of the ini- 
tial specified property, the following rules apply: 


¢ The remaining interest is deemed to be a specified property 
of the current holder that was disposed of at the original 
disposition time. (Subparagraph 95(2)(f.9)(i)) . 


The unadjusted suspended income or gain in respect of the 
remaining interest is deemed to be that portion of the unad- 
justed suspended income or gain in respect of the whole of 
the initial specified property (determined without reference 
to subparagraph 95(2)(f.9)(iii)) that the fair market value of 
the remaining interest, at the time it was acquired, is of the 
_ fair market value, at the particular time, of the initial speci- 
fied property. (Subparagraph 95(2)(f.9)(ii)) 


The unadjusted suspended income or gain in respect of the 
- initial specified property is deemed to be the amount, if 
_any, by which the unadjusted suspended income or gain in 
respect of the initial specified property (determined without 
reference to subparagraph 95(2)(f.9)(iii)) exceeds the 
amount determined by subparagraph 95(2)(f.9)(ii) to be the 
unadjusted suspended income or gain in respect of the re- 
maining interest. (Subparagraph 95(2)(E. 9)(ii1)) 


Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of af- 
filiate; 95(2)(f.7) —- Designated replacement property deemed continua- 
tion of specified property; 95(2)(f.8) —- Where part of specified property 
disposed of; 95(2)(n) -- Deemed FA and deemed qualifying interest; 
95(3.4) — Definitions; 95(3.6) — Partnerships and trusts. 


(f.91) [eligible capital property and 
depreciable property] — if, at a particular time, a 
non-resident corporation that, immediately before 
the particular time, was not a foreign affiliate of a 
particular taxpayer resident in Canada, or of a person 
or partnership that would —if the particular tax- 
payer were a taxpayer referred to in paragraphs 
(2)(G11) to (vili)—~ be described by any of those 
subparagraphs (the particular taxpayer or each of 
those persons or partnerships being referred to in this 
paragraph and paragraphs (f.92), (f.93) and (f£.94) as 
a “particular Canadian shareholder’, the non-resident 
corporation being referred to in this paragraph and 
paragraph (f.92) as a “particular foreign affiliate” in 
respect of the particular Canadian shareholder and 
the particular time being referred to in this paragraph 
and paragraph (f.92) as the “status change time” in 
respect of the particular foreign affiliate of the par- 
ticular Canadian shareholder) becomes a foreign af- 
filiate of the particular Canadian shareholder, the fol- 
lowing rules apply in computing the particular 
foreign affiliate’s foreign accrual property income in 
respect of the particular Canadian shareholder or a 
person or partnership that would — if the person or 
partnership were a taxpayer referred to in subpara- 
graphs (2)(f)(ii1) to (viii) — be described by any of 
those subparagraphs (the particular Canadian share- 
holder or each of those persons or partnerships is re- 
ferred to in paragraph (f.92) as a “relevant share- 
holder”) for any taxation year of the particular 


739 


S. 95(2)(£.91) 


foreign affiliate that ends after ie statis nee 
time: 


(i) for the purpose of determining the sui 


eligible capital of the particular foreign affiliate, 
at the beginning of its taxation year that includes 


the status change time in respect of the particular - 
foreign affiliate in respect of the particular Cana- — 
dian shareholder, in respect of each business 


other than an active business carried on by the 


particular foreign affiliate in that taxation year, — 


the particular foreign affiliate is deemed to have 


disposed, immediately before the beginning ol 


that taxation year, of each eligible property at that 


time of the particular foreign affiliate in respect 
of each business carried on by the particular for- 
eign affiliate that is, at that time, a business other — 
than an active business, for proceeds equal to the 
cost to the particular foreign affiliate of the eligi- 


ae property at = time u o hones on, 


cludes the status a time in r ieee of the 
ee forei gn roe in eee of oe on 


affiliate is deal to siave begun 


to the lesser of - 


(A) the fair market ie of the ligble pro 


perty at the status change time, and — 


(B) the cost to the particular foreign se 
of the eligible property immediately before 


the beginning of the particular year, 


(iii) eligible property, in respect ofa business car 
ried on by the particular foreign affiliate, means a 
property, right or thing in respect of which the — 
particular foreign affiliate has, after 1971 and 
before the status change time, ‘made an eligible © 


capital expenditure in respect of the business, 


(iv) for the purpose of determining ae / 


depreciated capital cost to the particular foreign 
affiliate, at the beginning of its taxation year that 
includes the status change time in respect of the 
particular foreign affiliate in respect of the partic- 
ular Canadian shareholder, of its depreciable cap- 
ital property used or held in the course of carry- 
ing on a business, other than an active business, 
of the particular foreign affiliate in that taxation 
year, 


(A) the particular foreign affiliate is deemed 
to have disposed, immediately before the be- 
ginning of that taxation year, of each depre- 


after the beginning of its particular oauon | year _ 
that includes the status change time in respect of — 
the particular foreign affiliate in respect of the — 
particular Canadian shareholder, each eligible - 
property of the particular foreign affiliate, imme-- 
diately before the beginning of the ‘particular 
year, in respect of each business carried on by the | 
particular foreign affiliate that is immediately _ 
before the beginning of the particular year a busi- 
ness, other than an active bustness, at a cost yee _ 
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ciable capital property of the particular for- 

eign affiliate, held by the particular foreign 
affiliate and used or held in the course of car- 

_ rying on a business of the particular foreign 
affiliate that is a business other than an active 

- business immediately before the beginning of 

__ that year, for proceeds equal to the capital cost 
to the particular foreign affiliate of the depre- 
7 cable bau oe at “ vote " a hes 
and 
| at the time le is immediately after the 
time of that disposition, the particular foreign 
___ affiliate’s undepreciated capital cost of its de- 
_ preciable capital oe He in ‘Tespect of each 


. nies 4 debreeeibis 6 popea ») dat was vee 
_ e a potGouta a affiliate anc used or Ue 


is imm«¢ jiately ee the ee of the partic- 
_ lar taxation year, in the course of the carrying on - 
of a business, other than an active business, of the 
particular foreign affiliate, at hae time, ata ae / 
a tal cost equal to the lesser of 


(A) the fair market value of the 5 eed de 
prec pe era at the status cee time, _ 


a (B) th ae cost a the Cee sive a af 
_ filiate of the specified depreciable property at 
the time immediately before the beginning of : 

the particular taxation year; 


Technical ‘Notes: In general terms, new - 
95(2)(f.91) to (f.93) introduce rules relating to the determina-_ 
tion of the cost of eligible capital property, and the capital cost 
and the undepreciated capital cost of depreciable capital pro- 
perty, of a non-resident corporation that becomes a foreign af- _ 
filiate of a taxpayer resident in Canada for the purposes of 
computing the foreign affiliate’s foreign accrual property in- 
come in respect of the taxpayer resident in Canada or in respect 
of a specified party in respect of the taxpayer resident i in Can- 
ada. These rules complement the rules in new paragraph 
95(2)(E. 2) and are comparable to but not the same as the rules, 
in existing subsections 111(5.1) and (5. 2), that apply when con- 
trol of a corporation has been acquired. 


New paragraph 95(2)(f.91) provides certain additional rules for 
computing the foreign accrual property income of a foreign af- 
filiate of a taxpayer in respect of the taxpayer. 

New paragraph 95(2)(f.91) applies if, at a particular time, a 
non-resident corporation that, immediately before the particular 
time, was not a foreign affiliate of a particular taxpayer resi- 
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dent in Canada, or of a person or partnership that would — if 


the particular taxpayer were a taxpayer referred to in 
paragraphs 95(2)(f)(ili) to (viii) — be described by any of those 


subparagraphs (the particular taxpayer or each of those persons 


or partnerships being referred to in this paragraph and new 
paragraphs 95 (2)(E. 92), (f.93) and (f.94) as a “particular Cana- 
dian shareholder”) becomes a foreign affiliate of ae oe 
Canadian shareholder. 


The non-resident corporation | is eioned: to in this paragraph 
and paragraph 95(2)(f.92) as a “particular foreign affiliate” 


respect of the particular Canadian shareholder. Wipaonicelar 


time is referred to in this paragraph and in paragraph 
95(2)(f.92) as the “status change time” in respect of the partic- 


ular foreign affiliate of the particular Canadian shareholder. _ 
New paragraph 95(2)(f.91) provides rules that apply. in com- 


puting the particular foreign affiliate’ s foreign accrual property 


income in respect of the particular Canadian shareholder or a 


person or partnership that would — if the person or partnership 


were a taxpayer referred to in subparagraphs 95(2)(f) (iii) to 
(viii) — be described by any of those subparagraphs (the par 


ticular Canadian shareholder or each of those persons or part- 
nerships being referred to in paragraph 95(2)¢f. 92) as a “rele- 


vant shareholder”) for any taxation year of the particular © 


foreign affiliate that ends after the status change time. 
Those rules can be summarized as follows: : 


¢ For the purpose of determining the cumulative cite cap- 
‘ital of the particular foreign affiliate in respect of the partic- 
ular Canadian shareholder, at the beginning of the particu-— 
lar foreign affiliate’s taxation year that includes the status — 

change time, in respect of each business. (other than an ac- _ 
tive business) carried on by the particular foreign affiliate 

in that taxation year, the pape affiliate is deemed o 


taxation year, ‘of each * ‘eligible property” ee tae para- 


graph, below) of the particular foreign affiliate, at the time 


of that disposition, in respect of each business (other than 


an active business) carried on by the particular foreign af- 


filiate at the 1 time of that disposition, for — “ fo 


perty at the time of that disposition. 


Canadian shareholder, and the cumulative eligible capital 
of the particular foreign affiliate in respect of the particular 
Canadian shareholder, for its taxation year that includes the 
status change time in respect of the particular foreign affili- 


ate in respect of the particular Canadian shareholder and for 


each subsequent taxation year, in respect of each business 
(other than an active business) of the particular foreign af- 
filiate in that taxation year or subsequent taxation year, the 
particular foreign affiliate is deemed to have acquired, im- 
mediately after the beginning of its particular taxation year 
that includes the status change time in respect of the partic- 
ular foreign affiliate in respect of the particular Canadian 
shareholder, each eligible property of the particular foreign 
affiliate, immediately before the beginning of the particular 
year, in respect of each business carried on by the particular 
foreign affiliate that is, immediately before the beginning 
of the particular year, a business (other than an active busi- 
ness) of the particular foreign affiliate, at a cost equal to the 
lesser of 


— the fair market value of the eligible property at the sta- 
tus change time, and 


— the cost to the particular foreign affiliate of the eligible 
property immediately before the beginning of the par- 
ticular year. 


“Eligible property” in respect of a business carried on by 
the particular foreign affiliate is a property, right or thing in 
respect of which the particular foreign affiliate has, after 
1971 and before the status change time, made an eligible 
capital expenditure in respect of the business. 


For the purpose of determining the cost of eligible property 
to the particular foreign affiliate in respect of the particular _ 
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¢ For the purpose of determining, at the beginning of the par- 
_ ticular foreign affiliate’s taxation year that includes the sta- 
~ tus change time in respect of the foreign affiliate in respect 
of the particular Canadian shareholder, the undepreciated 
_ Capital cost to the particular foreign affiliate of a deprecia- 

ble capital property used or held by the particular foreign 
affiliate in the course of carrying on a business other than 
_ an active business of the Particular foreign affiliate in that 

taxation year, 


: — the particular foreign affiliate is deemed to have dis- 
_ posed, immediately before the beginning of that taxa- 
tion year, of each depreciable capital property of the 
_ particular foreign affiliate, held by the particular foreign 
affiliate and used or held in the course of carrying on a 
_ business of me Particular ome affiliate that is a busi- 


the Mecmene of that taxation year, for proceeds equal 
__ to the capital cost to the particular foreign affiliate of 
_ the oe prepay at the baa of that year, 


at ie time that is immedisiets after the time of that dis- 

_ position, the particular foreign affiliate’ s undepreciated 
 copial cost of its depreciable capital property, in re- 
spect of each such business that is a business other than 
an active business, is deemed to be nil. 


For the purpose. of determining the ak cost and un- 
depreciated capital cost to the particular foreign affiliate in 
_ respect of the particular Canadian shareholder of its depre- 
_ ciable capital property used or held in the course of carry- 

ing on each business (other than an active business) carried 
on by the particular foreign affiliate, for the particular for- 
eign | affiliate’s taxation year that includes the status change 


: _ time in respect of the particular foreign affiliate in respect 


of the particular Canadian shareholder and for its subse- 
quent taxation years, the particular foreign affiliate is 
_ deemed to have acquired, at the time that is immediately 
after the beginning of its taxation year that includes the sta- 
_ tus change time, each depreciable capital property (each 
such depreciable capital property referred to in this subpar- 
agraph and paragraph 95(2)(f.93) as a “specified deprecia- 
ble property’) that was owned by the particular foreign af- 
filiate and used or held by the particular foreign affiliate, 
immediately before the beginning of the foreign affiliate’s 
taxation year that includes the status change time, in the 
_ course of carrying on a business of the particular foreign 
affiliate other than an active business, at a copia cost equal 
to the lesser of 


— the fair market value of the epoviticd disbreciable pro- 
perty at the status change time, and 


— the capital cost to the particular foreign affiliate of the 
specified depreciable property immediately before the 
beginning of the foreign affiliate’s taxation year that in- 
cludes the status change time. 

New paragraph 95(2)(f.91) applies in respect of non-resident 
corporations that become foreign affiliates of a particular tax- 
payer resident in Canada after February 27, 2004. 

Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of af- 
filiate; 95(2)(f.94)-— Where relevant FA wound up or merged; 
95(2)(n) —- Deemed FA and deemed qualifying interest. 


(f.92) [cumulative eligible capital] — in apply- 
ing paragraph (a) of the description of E in the defi- 
nition “cumulative eligible capital” in subsection 
14(5) in respect of a particular disposition, that oc- 
curs after the beginning of the taxation year of a par- 
ticular foreign affiliate of a relevant shareholder that 
includes the status change time in respect of the par- 
ticular foreign affiliate in respect of the particular 
Canadian shareholder, by the particular foreign affil- 
late of a relevant shareholder, in respect of which a 
particular consideration (that was eligible property 
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that was in existence at the time immedi 
the status change time) was provi 
lar foreign affiliate, the particular 
proceeds from the particular dispo 
to be the amount, a pay _— nr 


ial to” new peep 950209 31). | 
paragraph (a) of the description of E int 
tive abe es in subeee 


lar ie ail (defined in ness DSO) 
vant shareholder (defined in paragraph 95(2)c. 9 
of which a asians consideration Saat was eee 


by the Pati elas affiliate, the inci fore gi 
ate’s proceeds from the particular disposition, are deemed to > be 
the amount, if cera determined oy the formula’ | oe 


Ae Bro), 


“ sharcholdes 


where 
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_ mined, exceed the particular foreign affiliate’s capital 
cost of the particular specified depreciable property im- 
a os before the time - Lee je scan and 


exceeds 2: * re 
~ (B) the particular (oidien’s aff fliate’s capital 
cost of the Li dithae eee eee | 


> tion, baad : 
(ai) the amount, “if ‘any, ys by wh 


tion of the spatiale specified! depreciabl 
property, as otherwise determined, exceec 
particular foreign affiliate’ s capital cost « 
_ specified depreciable prope 
aie seine 
ives ou 


| ae forest aeiiliake: that includes the sta- 
nge time in oom or the ae Cana- 
areholder / 


ing He ‘specified oe property”; : 
wound a or ge oe — 


Abrcign 3 affiliate yond 
the purposes of paragraphs 
if the Bevent foreign affili- 


in n any ot beeeae (1.91) 
ant foreign affiliate or particu- 
is the case may be, is referred to 
- , paragre the “specified foreign affiliate”) 
has een wouns up into another non-resident corpo- 
ration (referred to in this. paragraph as the “foreign 
parent corporation’ a or merged or combined with 
: one or more other non-resident corporations to form 
one non-resident corporate entity (referred to in this 
_ paragraph ; as the “new foreign corporation”), the for- 
_ eign parent corporation or the new foreign corpora- 

tion, as the case may be, is deemed to be the same 


oe Garments te affiliate i in Testes! of the ae Cat na- 
dian shareholder (defined in paragraph 95(2)(f.91)), the. - 
ular foreign affiliate disposes of a particular specified dep - 
ble property (defined i in paragraph 95(2)(f.91)), the particular _ 
foreign affiliate’s proceeds from the disposition of the particu- 


lar specified depreciable property are deemed to be the amount, | corporation as and a continuation of the specified 
if any, determined ee the formula gt. pa affiliate, if 
A-Be oe 3 | (i the surplus entitlement percentage of the par- 
: a | ticular corporation resident in Canada, immedi- 
where : : : -| ately before the merger or combination or the 
A. is the particular foreign affiliate’ s i oodeaes of dipodnon: in - winding-up, i in respect of the specified foreign af- 
respect of the disposition of the particular Pecan one -filiate i is not less than 90%, and 


ciable property; as otherwise determined, 


‘(ii) the surplus entitlement percentage of the par- 


Piteearea. . .. 0 2 i ticular corporation resident in Canada, immedi- 
— the amount, if any, by which : _ |e ately after the merger or combination or the 
* the fair market value, of the particular Hosinuis dg: winding-up, in respect of the foreign parent cor- 
preciable property, immediately before the status poration or new foreign corporation, as the case 

change time in respect of the pamenial Canadian — _ may be, is not less than 90%; 
shareholder . Technical Notes: New paragraph 95(2)(f.94) provides that, 
exceeds for the purposes of paragraphs 95(2)(f.5) and (f.91) to (£.93), if 


the relevant foreign affiliate referred to in paragraph 95(2)(£.5) 
or the particular foreign affiliate referred to in any of 
paragraphs 95(2)(f.91) to (f.93) (in either case, the “specified 
foreign affiliate”) has been wound up into another non-resident 


¢ the particular foreign affiliate’s capital cost of the — 
particular specified depreciable property, immedi- 
ately before the disposition, and _ 


— the amount, if any, by which the particular foreign affil- corporation (the “foreign parent corporation”) or merged or 
iate’s proceeds from the disposition of the particular combined with one or more other non-resident corporations to 
specified depreciable property, as otherwise deter- form one non-resident corporate entity (the “new foreign cor- 
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poration”), the foreign parent corporation or the new foreign affiliate of the taxpayer in respect of which the tax- 
corporation, as the case may be, is deemed to be the same cor- payer has a qualifying interest throughout the year, 
poration as and a continuation of the specified foreign affiliate, — or 

if 


(iii) the disposition to a qualified foreign corpora- 
tion of a share of the capital stock of another for- 
eign affiliate of the taxpayer in respect of which 
the taxpayer has a qualifying interest throughout 
the year, 


that income, gain or loss, as the case may be, is 
| to be nil; 


* the surplus entitlement percentage of the particular corpora- 
tion resident in Canada, immediately before the merger or — 
combination or the winding-up, in respect of the specified 
foreign affiliate is not less than 90%, and 


* the surplus entitlement percentage of the particular corpora- 
tion resident in Canada, immediately after the merger or 
combination or the winding-up, in respect of the foreign — 
parent corporation or new foreign corporation, as the case Z _ _ Proposed Amendment - __ -95(2)(g)_ 


may be, is not less than 90%. _ | 
_ currenc fluctuation — income cared, a 

Application: The February 27, 2004 draft legislation, subsec. 13909), © (cu rred : aca vital gain C captial loss realized, 

will add paras. 95(2)(f.1) to Cf. 94), applicable as follows: _ : _ as the case wa be, & a e ati o n ee by. a parti icular _ 

(a) paras. (f.1) and (f.2), to taxation years, of a foreign affiliate of a - foreign | ete a taxpayer in respect of which the _ 


taxpayer, that begin after December 20, 2002, except that, for those _ : o 
taxation years that begin before Joey 28, 2004, _subpara _ taxpayer has a qualifying interest throughout the tax- 
: | or which t fe oe is. telated 


(f.1)(iv) is to be read as follows: 


(iv) there were not included in computing tes income or Fos _ oo oo : : ] - 

the portion of the income or loss that can reasonably be con- | ~ 1m the value of the e currency ot a country Te than 

sidered to have been realized or to have accrued during any =| ~— Canada relative o the oe of Canadien Nes is 

period throughout which the affiliate was not a foreign affili- | = deem Ie dtok af . 

ate of the taxpayer or of a person described i in any of _ 

graphs (f) (iii) to (vii); =—=—e 
Paras. (f.1) and (2) may also, by election, be spplicable 0 taxati n 
years that begin after 1994: see Hpplicaion note to ee ro _ 
posed amendments. 


If a taxpayer has made what would, but for this ee be 
valid election as described above, and the taxpayer has, on or before _ 
the taxpayer’s filing-due date for the taxpayer’s taxation year that _ 
includes the day that is the third anniversary of the day on which he 
amending Act receives Royal Assent, filed with the Minister of Na- 
tional Revenue a notice in writing to revoke the election, the elec- _ 
tion is deemed, otherwise than for the purpose of this rae, 
never to have been made. ——r—“tNOC 


c oe corporation. is saree to in this Hs 
para ae as a — foreign oe / 


Notwithstanding subsecs. 152(4) to. or or the Ace any assessment a 
of a taxpayer’s tax, interest and penalties payable under the Act for 
any taxation year shall be made that is necessary to ee an eenon / 
Or revocation referred to above into account. a : 


(b) paras. (£.3) to (f. 9), to dispositions of property. hae occur : f 
February 27, 2004, except that those paras. do not apply in respect _ 
of a disposition of property that is required to be made under an _ 
agreement in writing made oy the vendor of the _ before 
February 28, 2004; 


(c) paras. (f.91) to (f. 93), in respect of non-resident corporations : 
that become foreign affiliates after February 2), os and 


(d) para. (f.94), after February 27, 2004. 


(g) [currency fluctuation] — where, neces of a 
fluctuation in the value of the currency of a country 
other than Canada relative to the value of Canadian 
currency, a particular foreign affiliate of a taxpayer in 
respect of which the taxpayer has a qualifying interest 
throughout a taxation year of the particular affiliate 
has earned income or incurred a loss or realized a cap- / 
ital gain or a capital loss in the year, in reference to Notwithstanding subsees 15204) 1 10 6) of. te Ace ‘any assessment of a 
(i) a debt obli gation that was owing to taxpayer’s tax, interest and penalties payable under the Act for any taxa- . 
tion year shall be made that is ey to cee. an election or Tevoca- 
(A) another foreign affiliate of the taxpayer in | tion referred to above into account. - 
respect of which the taxpayer has a qualifying Technical Notes: Paragraph 95(2)(g) ce that Be 
interest throughout the year or any other non- | because of a fluctuation in the value of the currency of a coun- _ 
resident corporation to which the particular af- | try other than Canada relative to the value of Canadian cur- _ 
filiate and the taxpayer are related throughout | rency, a foreign affiliate of a taxpayer in respect of which the 
the year (referred to in this paragraph as a | taxpayer has a qualifying interest throughout a taxation year of — 
“qualified foreign corporation’), or the affiliate has earned income or incurred a loss or realized a 
(B) the particular affiliate by a qualified foreign capital gain or a capital loss in the year, in reference to certain 
; debt and share transactions of the ere: thei income, i or 
corporation, loss, as the case may be, is nil. 
(ii) the redemption, cancellation or acquisition of a Paragraph 95(2)(g) is amended to ease its scope ne re 
share of the capital stock of, or the reduction of the | tion to not only foreign affiliates of a taxpayer in respect of 
capital of, the particular affiliate or another foreign | which the taxpayer has a qualifying interest throughout the tax- 


oe that; is ‘the third anniversary of the a on 8 the eo: 
Teceives ee ascent filed with the Minister of ea 
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ation year, but also to foreign affiliates to which the eden is 
related throughout the taxation year. 


The amendment to paragraph 95(2)(g) applies to taxation years — 
of a foreign affiliate of a taxpayer that pen a December 
20, 2002. 


Note that this arnendment is part of the Global Seria 95 Elec- 
tion package described [under 95(2)(a) — ed.] _ - 


arrangements intended to neutralize the foreign exchange expo- 
sure arising in connection with such transactions. You feel this 
is inappropriate and to address this concern the scope of para- 
graph 95(2)(g) ought to be expanded to cover hedging arrange- 
ments connected to the primary transaction. 


We agree, and are prepared to recommend an amendment to 
the Act comparable to paragraph 95(2)(g) which would apply 
to deem foreign currency hedging gains and losses to be nil 


Related Provisions: 95(2)(g.01) — Currency hedging; 95(2)(g.02)— | where they are connected to foreign currency gains and losses 
Application of 39(2) to foreign affiliate; 95(2)(n) — Deemed FA and con to be nil under paragraph 95(2)(g). 


deemed qualifying interest. 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 
1.T. Technical News: No. i5 (tax consequences of the adoption of the 


“euro” currency). 


_ Proposed Addition — - 95(2)(g. 01 , (g. 02) 


(g.01) [income from | hedging foreign cur- 
rency] — any income, loss, capital gain or capital 
loss, derived by a foreign affiliate of a taxpayer 
under or as a result of an agreement that provides for 
_the purchase, sale or exchange of currency and that 


can reasonably be considered to have been made by 


the affiliate to reduce its risk (with respect | to any 


source, any particular income, gain or loss deter- — 


mined in reference to which is deemed by paragraph 
(g) to be nil) of fluctuations in the value of. currency, 


is, to the extent of the absolute value of the oe 


income, gain or loss, deemed to be nil; 


Technical Notes: New paragraph 95(2)(g. 01) deals ae for 


eign currency hedging agreements. In. general terms, that para- 
graph provides that a foreign currency income, gain or loss de- 
rived under or as a result of an agreement that provides for the 
purchase, sale or exchange of currency where the agreement 
can reasonably be considered to have been made by a foreign 
affiliate of a taxpayer to reduce the affiliate’s risk (with respect 
to any source, any particular income, gain or loss determined in 


reference to which is deemed by paragraph 95(2)(g) to be nil) © 


of fluctuations in the value of currency is, to the extent of the 
absolute value of the particular income, gain or loss, deemed to 


be nil. This amendment ensures that income, a gain or a loss © 


from a hedge is deemed to be nil if the beads income, ee or 
gain is deemed to be nil. _ 


New paragraph 95(2)(g. 01) septies ip taxation years, of a oe 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
Note that new paragraph 95(2)(g.01) is part of the Global Sec- 
tion 95 Election package described [under 95(2)(a) —ed.] _ 


Letter from Dept. of Finance, February 12, 2001: — 
Angelo Nikolakakis, Stikeman Elliott, Toronto 

Dear Mr. Nikolakakis:. . 

Scope of 95(2)(g) 

Foreign Currency Reporters 


You are concerned that paragraph 95(2)(8) might not apply to 
treat as nil any foreign exchange gain or loss realized by a for- 
eign affiliate where the affiliate’s calculating currency and the 
currency in which the relevant loan or other instrument are 
both foreign currencies. This would have an impact on the sur- 
pluses of a foreign affiliate in respect of a corporation resident 
in Canada. 


You have requested the extension of paragraph 95(2)(g) to 
cover foreign-to-foreign currency fluctuations. However, it is 
not clear to us that the rationale for paragraph 95(2)(g), which 
was intended to provide relief in respect of foreign exchange 
gains that would otherwise be considered to arise upon the con- 
version into Canadian currency, extends to cases involving the 
affiliate’s calculating currency. 


Hedging Arrangements 


You are concerned that although paragraph 95(2)(g) applies to 
foreign exchange gains and losses arising in respect of the pri- 
mary transaction, it does not apply in respect of any hedging 


ee ee 


Effective Date - 


It will be recommended thas the ainerdnants be made effective 
for taxation years commencing after announcement date. It will 
also be recommended that taxpayer be permitted to elect to 
have the amendments apply to the 1994 and subsequent taxa- 
tion years of foreign affiliates where the taxpayer so elects in 
respect of all the taxpayer’ S foreign affiliates. 


Thank you for taking the time to express your concerns and we 
trust this letter addresses most Of them. 


~ Yours sincerely, — _ 
_ Brian Emewein 
/ Director, Tax Legislation Fivision, Tax Policy Branch 


(g. 02) [foreign exchange gain or loss] — in ap- 
plying subsection 2) for the purpose of this subdi- 


taxpayer. in ‘respect ‘of. excluded property is to be 

computed i in respect of the taxpayer separately from 

_ the gains and losses of the affiliate in respect - pro- 
perty that is not excluded property; 


Technical Notes: New paragraph 95(2)(z. 02) ensures that 
foreign exchange | gains and losses of a foreign affiliate of a tax- 
payer determined under subsection 39(2) in respect of excluded 
property (as defined in subsection 95(1)) are computed separ- 
ately from the affiliate’s foreign exchange gains and losses in 
respect of other property. This amendment facilitates the com- 
putation of the foreign accrual property income and the tax sur- 
pluses and deficits of a foreign affiliate of a taxpayer. 


New paragraph 95(2)(g.02) applies to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
Note that new paragraph 95(2)(g.02) is part of the Global Sec- 
tion 95 Election package described [under 95(2)(a) — -ed.] 


Application: The February 27, 2004 draft legislation, subsec. 133(15), 
will add paras. (g.01) and (g.02), applicable to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002. Paras. 
(g.01) and (g.02) may also, by election, be applicable to taxation years 
that begin after 1994: see ao note to aa! proposed 
amendments. 


If a taxpayer has made what Would, but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer's filimg-due date for the taxpayer's taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer's tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


(g.1) [debt forgiveness rules] — in computing the 
foreign accrual property income of a foreign affiliate 
of a taxpayer the Act shall be read 


(i) as if the expression “income, taxable income or 
taxable income earned in Canada, as the case may 
be” in the definition “commercial debt obligation” 
in subsection 80(1) were read as “foreign accrual 
property income (within the meaning assigned by 
subsection 95(1))”, and 
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(ii) without reference to subsections 80(3) to (12) 
and (15) and 80.01(5) to (11) and sections 80.02 to 
80.04; 


(g.2) [foreign spin-off election] — for the purpose 
of computing the foreign accrual property income of a 
foreign affiliate of any taxpayer resident in Canada for 
a taxation year of the affiliate, an election made pursu- 
ant to paragraph 86.1(2)(f) in respect of a distribution 
received by the affiliate in a particular taxation year of 
the affiliate is deemed to have been filed under that 
paragraph by the affiliate if 


(1) where there is only one taxpayer resident in 
Canada in respect of whom the affiliate is a con- 
trolled foreign affiliate, the election is filed by the 
taxpayer with the taxpayer’s return of income for 
the taxpayer’s taxation year in which the particular 
year of the affiliate ends, and 


(ii) where there is more than one taxpayer resident 
in Canada in respect of whom the affiliate is a con- 
trolled foreign affiliate, all of those taxpayers 
jointly elect in writing and each of them files the 
joint election with the Minister with their return of 
income for their taxation year in which the particu- 
lar year of the affiliate ends; 


Related Provisions: 96(3) — Election by members of abd 


- Proposed Addition — - 95(2)(g. 3) 


(g.3) [application of foreign investment entity 
rules] — if in a particular taxation year of a particu- — 
lar foreign affiliate of a particular taxpayer, the par- 
ticular foreign affiliate holds a participating interest, — 
in a particular non-resident entity (in t . 
as defined by subsection 94.1(1)), sections 94.1 to _ 
94.4 apply to the particular foreign: affiliate in re- 
spect of the participating interest as if 


_ (i) the particular foreign affiliate were a taxpayer 
resident in Canada throughout the particular Xa- 
_ tion year (other than for the purposes of deter- 
mining if the particular foreign affiliate is a for- 
eign affiliate of a taxpayer, if the particular - 
_ foreign affiliate is a non-resident entity, or / 
participating interest in the particular foreign af 2 
filiate is an exempt interest (in this paragraph as _ 
defined by subsection 94.1(1), as modified by 
this paragraph) of a ee in a non-resident 
entity), : - 
(ii) the expression “controlled foreign a affiliate of . 


“exempt interest” in -qubsection ‘04. 11) iced 
to a controlled foreign affiliate of the particular — 
taxpayer and not to a controlled foreign affiliate 
of the particular foreign affiliate, 


(iii) an exempt interest of the particular forsig : 
affiliate in a non-resident eonty included a ae ; 
ipating interest 


(A) that is held, in the parieuty taxation year, L 
by the particular foreign affiliate, and = 


(B) that is, throughout the particular taxation 
year, property used or held by the particular 
foreign affiliate principally for the purpose of 
gaining or producing income from a business 
that is not an investment business, 


(iv) in computing the income of the particular 
non-resident entity from a participating interest in 
another non-resident entity, the expression “‘con- 
trolled foreign affiliate of the taxpayer” in para- 
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- (v) the definition “fresh-start year” in subsectio 


Income Tax Act, Part I, Division B 


- graph (a) of the definition “exempt interest” in — 


subsection 94.1(1) referred to a controlled foreign — 


affiliate of the particular taxpayer and not to a — 
controlled foreign Lat eee! of the our non- G 


resident entity, 


94.3(1) did not apply and as if a reference in sec-_ 


tion 94.3 to a fresh-start year, of the particular — 
- non-resident entity in respect of the particular — 
ee ae were a nee to a taations® 


ot ei anya one 
or 94 20)@), or subparagraph ' 
'/) send the demand to the particular 


: = (viii) the amount determined under th 
“deferral: amount” in subsection 94.2 
‘include the portion : of that. amo 


: period that the particular foreign 
a foreign affiliate of any person descri 
. oF iene, Oli) to 0 (vii), oe 


expression: ‘in computing the: ae ivide 
_ count of the corporation” were read in respect of — 
_ the particular foreign affiliate as a reference ia. : 


the expression “and the corporation is a foreign — 


Subdivision i— Shareholders of Non-Resident Corporations 


affiliate, of a taxpayer, to which paragraph : 
95(2)(g.3) applies, in computing the amount pre- 
scribed to be the foreign affiliate’s exempt sur: 


oe plus and taxable ee in Lge 
: sr nie : 


sa quired. mee any ae sections. 
files ed or eluded with ie pee 


ae _ 
Application: The October - ), 
cathe and pee subsec. 176), 


Technical Notes: Subseouot one pr fides rules | 
mining the income of a foreign. affiliate of. a One resident 


in Canada. These rules apply i the purposes ef sections 90 to 


oD | 
New peraeraph 95(2)¢e. 3) ole to. a ee aan affili- 


ate of a particular Canadian taxpayer for a particular taxation — 
year of the particular foreign affiliate, in respect of a property — 


that is a participating interest, ina particular non-resident entity 
held by the particular foreign affiliate in the particular taxation 
year. In this case, sections 94.1 to 94.4 apply 3 in Laas a the 
particular participating interest ash 


° The particular affiliate were, with some exceptions, a tax- 
payer resident i in Canada throughout the particular year; 


* The exemption in paragraph (a) of the definition “exempt 
interest” for controlled foreign affiliates referred only to 
controlled foreign affiliates of the Canadian taxpayer; 


e An exempt interest of particular affiliate in a non-resident 
entity included a participating interest held, in the particular 
taxation year, by the particular foreign affiliate, and used or 
held by the particular foreign affiliate principally for the 
purpose of gaining or producing income from an active 
business; 


¢ A “fresh-start year” (relevant in computing the foreign af- 
filiate’s “income allocation” and “loss allocation” under the 
accrual regime in section 94.3) of the particular non-resi- 
dent entity in respect of the particular affiliate were its taxa- 
tion year (at the end of which the particular affiliate holds 


S. 95(2)(g.3) 


an interest in it and it is a foreign investment entity and at 
any time in which the particular affiliate is a CFA of the 
_ Canadian taxpayer) that ends in a taxation year of the par- 
ticular affiliate that begins after 2002 and that immediately 
_ follows a taxation year of the particular non-resident entity 
in respect of which subsection 94.1(3) would not have been 
applicable to the foreign | affiliate. 


The exclusion of dividends under paragraph (g) of lie 
_ description of A in the definition “income allocation” 
subsection 94. 3(1). applies only where the Canadian ae 
_ payer is resident in Canada, in connection with dividends 
received by the particular affiliate from foreign affiliates of 
the Canadian taxpayer (not of the particular affiliate); 


The Canadian taxpayer (rather than the particular affiliate) 
__were required to make a number of the elections, designa- 
__ tions, notifications and provisions of information under sec- 
_ tions 94.1 to 94.4 in connection with the particular affili- 

 ate’s participating interests in foreign investment entities. 
ip addition, the Minister in sending a demand for informa- 
tion to the particular affiliate under subparagraph 
_ 94.12)e)iii) or 94. 3(2)(b) (iii), or any of paragraphs 
 94.1(2)(p) to @) or 94.2(2)(e), is required to send the de- 
__ mand also to the Canadian taxpayer in connection with the 
particular affiliate’ S ee, interests in — invest- 


— : 


In ae Seen 04, 1 3(2)(b)Gi, the pacar for- 
__ eign affiliate were not a foreign investment entity, so that a 
es eee ee that is a sone investment en- 


cs — — : 


The cefiicn * ‘income allocation” in subsection 94.3(1) 
were read without reference to b PeTPETADE (i) of the descrip- 


‘The Saviour affiliate’ s “deferral amount” determined 
- under the definition of that expression in subsection 94.2(1) 
__ does not include the portion of the amount that can reasona- 
bly be considered to have accrued during the period that the 
_ particular affiliate was not a foreign affiliate of the Cana- 
dian taxpayer and certain other specified persons; and — 


o The reference i in subsection 94.2(19) to the expression “in 
computing the capital dividend account of the corporation” 
_ were read in respect of the affiliate as a reference to the 

expression “in computing the amount prescribed to be the 
particular affiliate’s. exempt surplus and taxable piss in 
respect of the taxpayer’. 


Letter from Dept. of aceite August 1 11, 2003: 
Dear [xxx] 


Thank you ‘for your letter of ‘April 23, 2003, concerning the 
application, to property held by a foreign affiliate of a taxpayer, 
of the provisions contained in the legislative proposals on for- 
eign investment entities (“FIE proposals”) that were tabled as a 
Notice of Ways and Means Motion on October 11, 2002. 


Under the FIE Proposals, a taxpayer would generally be re- 
quired to include in computing the taxpayer’s income for a tax- 
ation year certain amounts — determined under proposed sec- 
tion 94.1 or 94.2 of the Income Tax Act —in respect of a 
participating interest of the taxpayer in a FIE. However, these 
rules generally would not apply to a participating interest that 
is an exempt interest, as defined in proposed subsection 94.1(1) 
of the Act, of the taxpayer in a FIE. You are concerned that 
proposed paragraph 95(2)(g.3) of the Act — which would de- 
termine the manner in which sections 94.1 to 94.3 would apply 
in computing the foreign accrual property income (“FAPI’) of 
a foreign affiliate, of a taxpayer, that holds a participating inter- 
est in a FIE — may apply to include in computing the foreign 
affiliate’s FAPI an amount that would otherwise be treated as 
“income from an active business” as defined by subsection 
95(1) of the Act. 


We are prepared to recommend a modification to the provi- 
sions contained in the FIE Proposals. Proposed paragraph 
95(2)(g.3) would be modified so that, in computing the FAPI 
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of a foreign affiliate, sections 94.1 to 94.3 would apply as if an _ 


“exempt interest” of the foreign affiliate in a FIE included a 


participating interest in the FIE that is, throughout the period — 
that it is held by the foreign affiliate, used or held by the for- _ 
eign affiliate principally for the purpose of gaining or produc- 

ing income from a business that is not an investment business, 

within the meaning of subsection 95(1) of the Act. As a result, — 
proposed subsection 94.1(3) of the Act would not apply in re- _ 
spect of such a participating interest to cause the foreign aftili- : 


ate to have income under proposed sections 94.1 or 94. 
would be included in computing the foreign affiliate’s F, 
We will recommend that these modifications be effective 
the same period as the FIE Proposals generally. 


Of course, we cannot offer any assurance that. 
ister of Finance or Parliament will agree ° with th ec mmetl 
tion that we intend to make in this regard. Non 
trust that this statement of our positon is help f 


Thank you for writing. 

Yours sincerely, 
Brian Ernewein Cs 
Director, Tax Legislation Division, Hex Pol C 


(h) [Repealed] 


applies 4 a eee. ae ae respe 
lar taxpayer oes » Canada (Vv 
vendor is teferred in 


ately dick that time, a Toecne Se in 
spect of the particular taxpayer, and 


(ii) the vendor would, were this Act rea with 
reference to paragraph (h.1), have a loss or all 
able capital loss from the dispositi 7 D of the sp: 
fied property; 


Technical Notes: New paragraphs ‘ 95(2)(h) to (h. 


Put 
place a regime that, in general terms, is designed to suspend the — 


recognition of the loss that would otherwise be incurred upo 
an internal disposition of a property that is not : an excluded pre 


perty, a depreciable property or an eligible capital property. 
Generally, this “suspended loss” is recognized at the time the _ 
property is disposed of in an external disposition. The rules are — 
comparable to but not the same as the rules found in subsection _ 
40(3.4). See the definitions “specified vendor” and “specified — 
purchaser” in proposed new subsection 95(3.5) to determine e 


when a disposition is an internal disposition. 


New paragraphs 95(2)(h) to (h.5) apply to dispomtions of pro- 
perty after February 27, 2004 other than where the disposition — 


of property is required to be made under a written agreement 


made by the vendor of the property on or before oe 2), 


2004. 


New paragraph 95(2)(h) provides that new paragraph 
95(2)(h.1) applies to a specified vendor in respect of a particu- 
lar taxpayer resident in Canada (see definition of “specified 


Income Tax Act, Part I, Division B 


vendor” in subsection 95(3.5) and such specified ven 
ferred i in here and paragraph (h. oD) as the “vendor”) i 


ie ‘the vendor disposes at any time (referred to ‘here. rad in : 
paragraphs 95(2)(h.1) to (h. 5) as the “origi ispositi 
eee oo a pee (referred to. here and 
) (5) - ecifiec 


Technical hotes. New panderiutl oeou 1 iy sie 
following rules for the vendor in on of the -dispositic 
the Oe preper _ 


oeeeny are deemed to oe an amount ie \ 
vendor’s adjusted cost base of the specified pro 
original disposition time (see paragraph 95(2)(h)). 
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¢ The purchaser’s cost of the specified property is deemed to 
be an amount that is equal to the fair market value of the © 
specified property at the original disposition time. _ 


e 


The vendor’s cost of a particular property that was eee 
as consideration for the disposition of the specified pro-_ 
perty is deemed to be the fair market value of the ae 
property at the original disposition time. 


e 


The vendor that is a foreign affiliate of ‘the pattietiar oe 
payer or a foreign affiliate of the particular taxpayer that is - 


a member of a partnership that is the vendor (referred to _ 
here as the “relevant foreign affiliate”) is deemed to have 
an unadjusted suspended loss or capital loss in respect of | 
the specified property, at the original disposition time, by 
the vendor that i is ee to the amount, that, but for the ap- _ 
th 


oe affiliate” $ loss or twice the amount of t 
capital loss, as the case may be, in respect of that depo 
tion, if the vendor’ s oe of Len in ee of i 


does not apply to the io in respec ia the isp iio. nO f 
the pet pee —  - 


95(2)(h. 2) _ Fimice of oases, Ce or anne one affiliate; 

95(2)(h.3) — Designated replacement property deemed to be specified _ 
property; 95(2)(h.4) — Where part of specified property. disposed of, _ 
95(2)(h. . ens nee es acquil a Dy. 


(h. 2) fuming of deomed loss] — he relevant for- 
eign affiliate referred to in paragraph (h.1) is deemed © 
to have a loss or capital loss from the disposition of 
the specified property equal to the amount prescribed 
to be the adjusted suspended loss or capital loss in — 
respect of the specified property and to have re- 
ceived from the government of a country an amount — 
equal to the amount prescribed to be the adjusted al- 
locable tax refund in respect of the adjusted sus- 
pended loss or capital loss in respect of the os 
property at the earlier of © _. : 


(i) the first time, after the original disposer 

time, that a specified purchaser in respect of the _ 
particular taxpayer (which specified purchaser is 

referred to in paragraphs (h.4) and (h.5) as the © 
“current vendor’) that holds, immediately before — 
that first time, the specified property makes a — 
triggering disposition of the ge property, 
and : 


(ii) the first time, after the original disposition 
time, that a specified purchaser in respect of the 
particular taxpayer (which specified purchaser i is 
referred to in this subparagraph as the “current 
holder”) that holds, immediately before that first 
time, the specified property ceases to be a speci- 
fied purchaser in respect of the particular tax- 
payer otherwise than because of a specified dis- 
continuance of the current holder; 


Technical Notes: New paragraph 95(2)(h.2) provides that 
the relevant foreign affiliate referred to in paragraph 95(2)(h.1) 
is deemed to have a loss or capital loss from the disposition of 
the specified property equal to the amount prescribed by regu- 
lation to be the adjusted suspended loss or capital loss (see pro- 
posed new subsection 5914(1) of the Regulations) in respect of 
the specified property. New paragraph 95(2)(h.2) also provides 
that the relevant foreign affiliate referred to in paragraph 
95(2)(h.1) is deemed to have received from the government of 
a country an amount equal to the amount prescribed by regula- 
tion to be the adjusted allocable tax refund (see proposed new 


subsection 5914(2) of the Regulations) in respect of the ad- 


S. 95(2)(h.4) (iii) 


justed suspended loss or capital loss in respect of the specified 
property. The adjusted suspended loss or capital loss and the 
oe allocable tax refund will arise at the earlier of 


- the first time, after the. original disposition time, that a spec- 

ified purchaser (see subsection 95(3.5)) in respect of the 
particular taxpayer (referred to in paragraphs 95(2)(h.4) and 
_ (h5) as the ‘current vendor’) that holds, immediately 
__ before that first time, the specified property makes a trig- 
_ gering disposition oe subsection 95(3.5)) of the specified 
/ oo. 
oO 
_. the first time, after the ode disposition time, that a spec- 
ified purchaser in respect of the particular taxpayer (re- 
_ ferred to here as the “current holder”) that holds, immedi- 

ately before that first time, the specified property, ceases at 
that time to be a specified purchaser in respect of the partic- 
__ ular taxpayer otherwise than because of a specified discon- 
 tinuance (see subsection 95(3.5)) of the current holder. 
Related Provisions: 95(2)(h. >) —— Designated replacement property 


prsoerd disposed of; 95(2)(h. 5) — ‘Designated replecement property ac- 
quired by specified purchaser; 95(2)(y) — Meaning of “government of a 
country”; 95(3.5) — Definitions; 95(3.6) — Partnerships and trusts. 


Regulations: 5914(1) (amount prescribed to be adjusted suspended 
loss or capital loss); ae (amount — to be adjusted allocable 
tax refund). 


a3) [designated replacement property 

: deemed to be specified property] — for the 

purposes of paragraphs (h.1), (h.2), (h.4) and (h.5) 

and subsection (3. 5), a designated replacement pro- 

_ perty referred to in clause (b)(i1)(A), (B) or (C) of 

_ the definition “triggering disposition” in subsection 
G. 5) 1 is deemed to be me oe property referred 
to in that clause; _ 


Technical Notes: New eel 95(2)(h. 3) piotides that for 
the purposes of paragraphs 95(2)(h.1), (h.2), (h.4) and (h.5) and 
subsection 95(3.5), a designated replacement property referred 
to in clause (b)(ii)(A), (B) or (C) of the definition “triggering 
disposition” in subsection 95(3.5) is deemed to be the same 
property as the specified property referred to in that clause. 
Related Provisions: 95(2)(h. 4) — Where part of specified property 
disposed of; 95(2)(h.5) — Designated replacement property acquired by 
oa purchaser; aoe 5) — Definitions; 95(3.6) — Partnerships and 
trusts. 


(A [where part of specified property 
disposed of] —for the purposes of paragraphs 
(h.1) to (h.3) and (h.5) and subsection (3.5) if, at any 
time, part of a specified property (which specified 

_ property is referred to in this paragraph as the “initial 
specified property”) is disposed of by a current ven- 
dor and the remaining part of the specified property 
is retained by the current vendor, 


(i) the part (referred to in this paragraph as the 
“part interest”) of the initial specified property 

_ disposed of, at that time, is deemed to be a speci- 
fied property of the current vendor, 


_ (ii) the portion of the unadjusted suspended loss 
or capital loss attributable to the part interest is 
deemed to be that proportion of the adjusted sus- 
pended loss or capital loss in respect of the whole 
of the initial specified property that the fair mar- 
ket value at that time of the part interest is of the 
fair market value at that time of the initial speci- 
fied property, 


(iii) the part (referred to in this paragraph as the 
“remaining interest’) of the initial specified pro- 
perty not disposed of at that time is deemed to be 
a specified property of the current vendor that 


749 


S. 95(2)(h.4) (iii) 


was disposed of at the original Sool aie ‘time, 


and 


maining interest at the original di: 
deemed to be the amount, if any, by wt 
unadjusted suspended loss or capita 1 loss 
spect of the initial specified prop 
amount determined by subparagrap 
unadjusted suspended i Or pi 
spect of the part interest; 
Technical Notes: New oun 95(2 
the purposes of paragraphs 9SQ2)(h. 
subsection oe 5). where at any tim _ 


tial vcitied property. Pe 
deemed to be a ice PEOnEY 2 


e 
as 
ym 
© 
= 
(®) 
a 
Se 
. 
CS 
5 
2 o, 
s 
So fhe 
a 
oQ 
PD 
oc. 
BES pik 
2. 
oo 


tion ef the adie loss or 
of the whole - the fine specifi 


® 


initial ceahed propery. not 
deemed to be a specified property of the 
was disposed of at the original disposi 


e 


The amount of. loss or capital los 
realized on the disposition of the rema 
original Hepes time is deemed 


in respect of the ‘aia “specitied pro] y « 
amount determined by subparagraph 95(2)(h 4 
unadjusted suependen te loss or py Os ( 
part interest. 


Related Provisions: 95Q)(b. 3)— Desig _ 


property” acquired . specified pee 
95(3.6) — Partnerships and trusts. 


(h. See Jeestanaten pa 


(3.5), if a current vendor pee 
time, of the whole of a specified property (ref 
in this paragraph as the “initial specifi pro) 
and as part of a transaction, or series of tr 
or events, that includes the disposition of the init 


(iv) the amount of loss or cane) loss that ene 
have been realized on the disposition of tt the Te - 


specified property, a specified purchaser i in resp t 
of the particular taxpayer acquires a designated re- 


placement ee in ee of ae initial ee : 


property, 


(i) the designated replacement ponent (referred — 


to in this paragraph as the “remaining interest”) is _ 


deemed to be a specified property of the current — 


vendor that was disposed of at the: nike oe 


sition time, 


(ii) the unadjusted suspended loss or capital loss | 


EE CE OE RE SSE 


be that proportion of the unadjusted Sucbended 


loss or capital loss in respect of the whole of the 
initial specified property (determined without ref- 


erence to subparagraph (iii)) that the fair market 
value of the remaining interest, at the time it was 
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acquired, is of the fair market value, at the Partic- : 
oe ne, of be Aas ite property, 


(i) [settlement of debt relating to excluded pro- 
perty] — any gain or loss of a foreign affiliate of a 
taxpayer from the settlement or extinguishment of a 
debt that related at all times to the acquisition of ex- 
cluded property shall be deemed to be a gain or loss 
from the dISPOSmO of excluded ‘propery 


~ taxpayer i 3 
may be, ae the losin ofa an excluded 
aoe Ls pone or loss i ip pene 


ofa debt all: or cheeileoenk all ar the —— 
Sion which were used at all times to acquire ex- — 
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of currency and that can n reasonably 
_, ered sk cae been made by eg affili 


notice in tne 
wise than for the 


tion referred to above ‘into account. - - 


Technical Notes: Paragraph 9 
which certain gains or Hoses ( 


deemed to be a gain or loss, a: 
sition of an excluded property @s 
and are therefore not included i in 


bes hat is eligible for this cena is a gain or Flos of 
affiliate from the settlement or -extinguishme 


Second: it is ‘uinendeas to ensure t 


the purchase, sale or exchange of currency, where the agree- 
ment can reasonably be considered to have been made by the 


affiliate to reduce its risk (with respect to the debt) of fluctua- 


tions in the os of the currency in which the debt was 
denominated. 


Third, it is amended. so that its preamble” ‘contains a specitic 
reference to gains and losses, determined in accordance with 
subsection 39(2), which provides the general rules for ihe cal- 
culation of foreign currency gains and losses. 


These amendments to paragraph 95(2)(i) clarify the pinion 


ain or jos of a ae 
affiliate is also eligible for this treatment if it is a gain or loss 
derived under or as a result of an agreement that provides for 


ship between paragraph 95(2)(f) and subsection 39(2) and ex- _ 


pand the scope of paragraph 95(2)(i) so that it applies more 


broadly to indebtedness used to fund active business opera- 
tions. It also applies to certain foreign currency hedging agree- 
ments that are related to that indebtedness. 


These amendments to paragraph 95(2)(i) apply to taxation 
years of a foreign affiliate, of a taxpayer, that begin after De- 
cember 20, 2002. Note that these amendments are part of the 
Global Section 95 Election package described [under 
95(2)(a) — ed.] 


Letter from Dept. of Finance, February 12, 2001: 
Angelo Nikolakakis, Stikeman Elliott, Toronto 

Dear Mr. Nikolakakis:. 

Relationship between 39(2) and 95(2)(f) 


S. 95(2)(j.1) 


quested | that the relationship between subsection 
graph 95(2)(f) of the Act be clarified. 


ection 39(2) applies, it deems the taxpayer to have 
ss from the disposition of “currency”. You point out 
that it is not clear how paragraph 95 (2)() applies i in respect of 
such a gain, since it is not clear that the “currency” referred to 
in subsection 39(2) would be regarded as excluded property. 
Paragraph 95(2)(i) deems any gain or loss of a foreign affiliate 
2 settlement or extinguishment of a debt that related to 
the a quisition of excluded property to. be a gain or loss from 
the disposition of excluded property. Subsection 39(2) and par- 
agraph 95(2)(i) could both apply to the same transaction. 


You have requested that we amend the Act to require a sepa- 
ion of ee Say gains or 1Oss¢s with re- 


a recommend an serdmest to Seah 
ould deem any gain or loss of a foreign affiliate 
ng under subsection 39(2) to be a gain or loss from the 
disposition of excluded property where the gain or loss is from 
the settlement or aan of a debt related f excluded 


used ‘ ‘prin pally for Mie purpose of bie 
m an active business”. 


: scommend at an amendment to paragraph 95(2)(i) of the 
will treat debt as excluded property where all or 
‘the roceeds - oe indebtedness was used 


ee ee ee 


Effective Date 


It will be recommended that the amendments be made effective 


espe at e the taxpayer’ S see ie affiliates ie “Global Sec- 


tion 95 Election” under 95(2)(a) —ed.]. 


Thank you for taking the time to express your concerns and we 
trust this letter ss most of them. 


~ Yours sincerely, .. 
Brian Ernewein © 
Director, Tax Legislation Division, Tax Policy Branch 


(j) [ACB of partnership interest] — the adjusted 
cost base to a foreign affiliate of a taxpayer of an in- 
terest in a partnership at any time shall be such amount 
as is prescribed by regulation; 


Regulations: 5907(12) (ACB to foreign affiliate of 
partnership). 


Proposed Addition — 95(2)(j.1), (j.2) 


(j.1) [conditions for para. (j.2) to apply] — par- 
agraph (j.2) applies in respect of a particular taxation 
year of a foreign affiliate of a taxpayer and in respect 
of a particular fiscal period of a partnership at the 
end of which a foreign affiliate of a taxpayer is a 
member of the partnership (which foreign affiliate or 
partnership is referred to in this paragraph and para- 
graph (j.2) as the “operator” and which particular 
taxation year or particular fiscal period is referred to 


interest in 


S. 95(2)(j.1) 


in this paragraph and paragraph G.2) as the ~ “speci- 


fied taxation year”) if in the specified taxation year — 


(i) the operator carries on a business (referred to. 
in this paragraph and pane G. ge as a ee 
business’”’), 


(ii) the foreign b business s includes the i insuring ( 
risks, _ 


(iii) the foreign | phsinesd is not, vat any lime 
able Canadian business, ee 


(iv) the foreign business is” 
(A) an investment business, or 


(B) a business whose activities ine 
ties deemed by pareeraen ee oe 


report to, and ees > sl 
regulatory authority that i is the : 
Financial a ra simi 
province; — 


Related Provisions: 95(2)(k. aT As 


G2) [policy reserves 
business] — if this he : 
a specified taxation year of al 
ing the operator’ S income < or 


sequent taxation year or fisc: a 
foreign business 1 1S 


_ (i) the operator is deemed. 0 
business in Canada 
specified taxation year, ar { those 

_ sequent taxation years or fiscal perio s, in W 
the ee business i is s carried on i by t 
a 


duct of that business: are ee to be 
surance acne in Canada; _ 


If a taxpayer so elects | in writing and files the lector oie the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the | 


taxpayer’s taxation year that includes the day on which the amendi Ss 
legislation is assented to, paras. (j.1) and (j.2) apply to taxation years, of - 
all foreign affiliates of the taxpayer, that begin after 1994. 


If a taxpayer has made what would, ‘but for this Gap be | a police 
election as described above, and the taxpayer has, on or before the tax- 


payer’s filing-due date for the taxpayer’s taxation year that includes the _ 


day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer's tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Income Tax Act, Part I, Division B 


Technical Notes: New paragraphs 95(2)(.1) and (§.2) ensure — 
that a foreign affiliate of a taxpayer resident in Canada that car- 

ries on an insurance business is eligible to claim certai . 
reserves in connection with an insurance b ce 
its fo “— peru co income. 


These new nee. sr to taxation years, of 
filiate of a hs at ce after December 20, 


Absent a Fresh Start Sn 95 Bieciion (oy a oe 
in Canada in respect of the taxpayer’s foreign. affiliate, 
tion 1402(2) of the Regulations (which was Tepe yy P. 

1999-1154, SOR/99-269, dated June 23, 1999) ensures, if th 
foreign affiliate of the taxpayer resident in Canada itself is the 
operator, that a result similar to the result afforded the foreign 
affiliate by new paragraphs 95(2)(j.1) and (j.2) is afforded the © 


subsec-_ 


AZ 
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foreign affiliate for the 1995 and prior taxation: years of ihe for- 
eign affiliate of the taxpayer resident in Canad. yy 


Related Provisions: 95(2)(k.7) — Tiers of partnerships. | 


in this paragraph and paragraph (k.1) as the “speci- 
fied taxation year”) if 


(k) [change in business — fresh start rule] — 
where, in a particular taxation year, a foreign affiliate 
of a taxpayer 


(1) carries on an investment business outside Can- 
ada and, in the preceding taxation year, that busi- 
ness was not an investment business of the affiliate 
(or the definition “investment business” in subsec- 
tion (1) did not apply in respect of the business in 
the preceding taxation year), or 


(11) is deemed by paragraph (a.1), (a.2), (a.3) or 
(a.4) to carry on a separate business, other than an 
active business, and, in the preceding taxation year, 
that paragraph did not apply to deem the affiliate to 
be carrying on that separate business, 


for the purpose of computing the income of the affili- 
ate from the investment business or the separate busi- 
ness as the case may be (in this subsection referred to 
as the “foreign business’’) for the particular year and 
each subsequent taxation year in which the foreign 
business is carried on, 


(111) the affiliate shall be deemed 


(A) to have begun to carry on the foreign busi- 
ness in Canada at the later of the time the par- 
ticular year began or the time that it began to 
carry on the foreign business, and 


(B) to have carried on the foreign business in 
Canada throughout that part of the particular 
year and each such subsequent taxation year in 
which the foreign business was carried on by it, 


(iv) where the foreign business of the affiliate is a 
_ business in respect of which, if the foreign business 
were carried on in Canada, the affiliate would be 
required by law to report to a regulating authority 
_in Canada such as the Superintendent of Financial 
Institutions or a similar authority of a province, the 
affiliate shall be deemed to have been required by 
law to report to and to have been subject to the su- 
pervision of such regulating authority, and 


(v) paragraphs 138(11.91)(c) to (f) apply to the af- 
filiate for the particular year in respect of the for- 
eign business as if 


(A) the affiliate were the insurer referred to in 
subsection 138(11.91), 


(B) the particular year of the affiliate were the 
particular year of the insurer referred to in that 
subsection, and 


(C) the foreign business of the affiliate were the 
business of the insurer referred to in that 
subsection; 


Proposed Amendment — 95(2)(k) 


(k) [conditions for para. (k.1) to apply] — para- 
graph (k.1) applies in respect of a particular taxation 
year of a foreign affiliate of a taxpayer and in respect 
of a particular fiscal period of a partnership at the 
end of which a foreign affiliate of a taxpayer is a 
member of the partnership (which foreign affiliate or 
partnership is referred to in this paragraph and para- 
graph (k.1) as the “operator” and which particular 
taxation year or particular fiscal period is referred to 


(i) i in the specified taxation year, the operator car- 
ries on a business (referred to in this paragraph 
and, subject to paragraph (k.6), in paragraph 
(k.1), as a “foreign business”), 


(ii) the foreign business is not, at any time in the. 
specified taxation year, a taxable Canadian 
business, 


(iii) in the ee taxation year, the foreign 
business is _ 


/ (A) an investment business, 


_(B) a business whose activities include activi- 
ties deemed by any of paragraphs (a.1) to (b) 
___ to be a separate business, other than an active 

business, arried on by the affiliate, or 


oO a business the income from which is in- 
cluded by paragraph (1) in computing the affil- 
iate’s income from popary for the specified 
taxation: year, and © 


v) i in the taxation year of the affiliate or the fis- 
cal period. of the partnership that includes the day 
hat is imn edlately before the beginning of the 


a (A) the affiliate or 1 partnership carried on the 
| foreign business, 

_ (B) the foreign business was not, at any time, 
a taxable Canadia | business, and 

(© the foreign business was not described in 
_any of clauses (iii)(A) to (C); 

Application The ‘February 27, 2004 draft legislation, subsec. 133(17), 


\ to read as above, applicable to taxation years, 
of a oreign affiliate of a axpayer, that begin after December 20, 2002. 


Ifa taxpayer so elects i in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the 
taxpaye 


r - taxation yor that includes the day on which the a 


ee 95(2)(k)(iv\(C) for oS years, of all foreign affiliates of 
the taxpayer, that begin before December 21, 2002, that clause is to be 
read 1 in respect of those affiliates as follows: 


© either 


(I) the foreign business was not described in any of clauses 
(ii)(A) to (C), or 


(II) the definition “investment business” in subsection (1) did 
not apply in respect of the foreign business in the specified 
taxation year; 


in applying subpara. 95(2)(k)(iv). Gs enacted. before the amendment 
above) to taxation years, of foreign affiliates of a taxpayer, that end after 
1999 and begin before December 21, 2002, that subpara. is, unless the 
taxpayer makes a valid election as described above, to be read as 
follows: 


(iv) if the foreign business of the affiliate is a business in respect 
of which the affiliate would, if the foreign business were carried 
on in Canada, be required by law to report to a regulating author- 
ity in Canada such as the Superintendent of Financial Institutions 
or a similar authority of a province, 


(A) the affiliate is deemed to be required by law to report to 
and to be subject to the supervision of such regulating author- 
ity, and 


(B) if the affiliate is a life insurer and the foreign business of 

' the affiliate is a life insurance business, the life insurance pol- 
icies issued in the conduct of that business are deemed to be 
life insurance policies in Canada, and 


If a taxpayer has made what would, but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 


WW 
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receives Royal Assent, filed with the Minister of National Revenue a mediately before the beg 
notice in writing to revoke the election, the election is deemed other- year. The fresh start tules ¢ 
wise than for the purpose of this paragraph, never to hay ‘b 
Notwithstanding subsecs. 152(4) to (5) of the Act, any ssess Y 
taxpayer’s tax, interest and penalties payable under th : 
tion year shall be made that is eens to uke an el 
tion referred to above into account. - _ 


Technical Notes: Paragraph O50 oie 
rules that, in general terms, are triggered if ae 


of a taxpayer resident in Canada, namely: 


* in a particular taxation year, the foreig affil 
payer resident in Canada carrie in i 
outside Canada and, in the see 


payer resident - ia ‘Canada’ is 
PANG AG D9) ae 


_ paragraph to be carryin; ng on 
Pee feels refers to the 


ee Oe. 1), (2.2), 
other than an active” 
—— 


eign affiliate one. for cick sut 
the foreign business is conside 
terms, the fresh start rul > 
ing the foreign affiliate’s. API 
the foie ogee i those 


| he earetee| Buccs in Cana 
particular taxation year ee 
iate began eryne on the i 


° 


Where the ee business i 
which the foreign affiliate woul 


Efnancial Inauitnnone: ora pee | 
the foreign ata is oo to 


e 


eat taxation year were he eauae year referred to 
in those paragraphs and the foreign business were th busi- 
ness of the insurer referred to in those paragraphs. 


The fresh start rules in subparagraph. 95(2)(k) ensure that the 
income of the foreign affiliate from the foreign business is cal- 
culated using Canadian tax rules. For example, the rule deem- _ 
ing the foreign affiliate to be subject to the supervision of a_ 
regulating authority permits the foreign affiliate to claim cer- 
tain reserves in respect of insurance policies in connection with / te 

the foreign business. As well, there is a deemed disposition and | Related Provisions: 95(2)(k.7)—Tiers of partnerships; 253— 
reacquisition of property used or held in the foreign business Whether business carried on in Canada. 


AE ORME SIRE 
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Regulations: 5907(2.9) (computation of earnings for preceding taxation 
year). 


| D casio loss ee the sete 
_ held in the course of carr ying 
_ ness, for the Specified taxation es 


life insurance policies issued in the one of. 
that business are d deemed to be OO insurance 
- policies i in Canada, 


“Giiy paragraphs 138(11. 91)(c) to es aboly to ie 
_ _ operator for the specified taxation et in | respect 
_of the foreign business as. if _ 


| 7 (A) the operator were the i insurer rreieaed to in 
subsection 1381 Ol), 


ae : B) the specified taxation year of the partial 
_ were the particular: taxation year of the insurer 
referred to in that subsection, 


(C) the foreign business of the operator were 
the business of the insurer referred: to in that 
subsection, and 


(D) the reference in paragraph 138(11.91)(e) 
to “property owned by it at that time that is 
designated insurance property in respect of the 
business” were read as a reference to “pro- 
perty owned or held by it at that time that is 
used or held by it in the particular taxation 
year in the course of carrying on the insurance 
business”, and 


(iv) if a particular property is deemed, because of 
the application of subparagraph (iii) and para- 
graph 138(11.91)(e), to have been disposed of in 
the preceding taxation year by the operator 
(which disposition is referred to in this subpara- 


S. 95(2)(k.1) 


graph as a “particular coe of the particu- 
es property), 
_ A. the amount of the foreign affiliate’s in- 
7 come, gain or loss (which income, gain or loss 
is referred to in this subparagraph as the “de- 
ferred amount”) derived from the operator’s 
income, gain or loss from the particular dispo- 
— sition | of the particular property 


1. is to be included in computing the for- 
_ eign affiliate’s income, gain or loss for its 
taxation year that includes the last day of 
___ the operator’s taxation year or fiscal period 

in which the particular property is disposed 
_ of by the operator in a disposition that is 
ot the. particular disposition, and 


(ID) i is not to be included in computing the 
foreign affiliate’s income, gain or loss for 
its taxation: year that includes the last day 
of the operator’s taxation year that in- 
cludes the time of the particular eee 
_ Of the particular property, and» 


By the portion of the” income taxes Bid by 
the foreign affiliate to, or recovered by the 
foreign affiliate from, the government of a 
country other than Canada that may reasona- 
ly be considered to relate to the deferred 
amount is not to be included in determining 
income taxes paid 0 OF recovered in respect 
- of any other i income, gain or loss of the for- 
«eign affiliate; 


Technical Notes: New paragraph. 95(2)(k. 1) provides that, in 
computing the operator’s income or loss from the foreign busi- 
ness, and in computing the operator’s capital gain or capital 
loss from the disposition of property used or held in the course 
of carrying on the foreign business, for the specified taxation 
year and each subsequent taxation year or fiscal period in 
which the foreign business is carried on oe the ts 


Nn 


° * the ‘operator: is deemed 


to have begun to carry on ribs baat bisiness: in on 
ada at the beginning of the specified taxation year, and 


— to carry on the foreign business in Canada throughout 
that part of the specified taxation year, and of each of 
_ those subsequent taxation years or fiscal periods, in 
which the foreign business is carried on by the operator, 


_Gubparagraph 95K) 


° ee. in respect of the foreign business, the operator 
would, if it were a corporation carrying on the foreign busi- 
__ ness in Canada, be required by law to report to, and be sub- 
ject to the supervision of, a regulatory authority that is the 
_ Superintendent of Financial Institutions or a similar author- 
ity of a province, 


_—the operator is deemed to have been required by law to 
report to, and to have been subject to the ee of, 
such regulating authority, and 


-— if the operator is a life insurer and the foreign business 
is a life insurance business, the life insurance policies 
issued in the conduct of that business are deemed to be 
life insurance policies in Canada, 


(subparagraph 95(2)(k.1)(ii)) 

* paragraphs 138(11.91)(c) to (e) apply to the operator for the 
specified taxation year in respect of the foreign business as 
if 
— the operator were the insurer referred to in subsection 

138(11.91), 


S. 95(2)(k.1) Income Tax Act, 


— the specified taxation year of the operator were the par- 
ticular taxation year of the insurer aeterped to in ae 
subsection, 


— the foreign business of the operator were the business 
of the insurer referred to in that oe and 


— the reference in paragraph 138(11. 91\(e) to ‘rope 
owned by it at that time is designated insurance pro-_ 
perty in respect of the business” were read as a refer- 
ence to “property owned or held by it at that time used 
or held by it in the particular taxation year in the course 
of carrying on the insurance — fete 
95(2)(k.1)Gii))  =—s® / 


and 


eifa particular property i is deemed, becatise of the applica- 
tion of Digeebs hes ee and ‘para 


‘eludes the last ae - he chen 
fiscal period in which the Boe | _ 
posed of by the operator in a disposition that is not 
the oe a and 


come, gain or loss of the tori aff 
(subparagraph 95(2)(k. Dav) 


In general terms, the amendments to pase 9502) and 
(k.1) can be summarized as follows: 


First, the amendments ensure that the fei start fate as apply 


only if the particular business is carried on by a foreign affiliate 


of a taxpayer resident in Canada, but also if the particular busi- _ 
ness is carried on by a partnership of which a foreign affiliate 
of a taxpayer resident in Canada is a ‘member. These amend- 
ments ensure, in the case of partnerships, that the fresh start 
rules will work on the basis of fiscal periods of the partnership _ 
and will therefore be relevant in the computation of the foreign 
affiliate ’s foreign accrual property income for the foreign affil- 
iate’s taxation year that includes a fiscal period to which the - 
fresh start rules apply. In amended paragraph 95(2)(k) and new © 
paragraph 95(2)(k.1), the expression “operator” refers to the 
foreign affiliate (if the foreign affiliate directly carries on the 
particular business) or to the partnership (if the foreign affiliate 
carries on the particular business through the partnership). _ 


Second, the amendments ensure that the fresh start rules are no 
longer triggered if the operator begins to carry on the particular 
business in the specified taxation year and did not carry on the 
particular business in the preceding taxation year. However, it 
is possible that, in such a situation, new paragraphs 95(2)(j.1) 
and (j.2) may apply. For further detail, see the commentary to 
new paragraphs 95(2)(j.1) and @.2). 


Part I, Division B 


Third, the amendments ensure that the type of change in busi- - 
ness activities that triggers the fresh start rules i isa — eee 
meets the following conditions: 


© in the specified taxation year, the operator © carries on a busi / 
ness (a “foreign business”), i 


3 in the specified taxation year, “the foreign ) ; ai 
/ _- an investment business, 


= “a business whose : activities * include activities deemed dby 


a ‘iness (oiher ae an 1 active Dus ey darned on by : i 
_ ae affiliate, or 


taxation year in the: course of carrying 
business”. . 


Seventh, obcacnee ine repeal _ 2 - 
138(11. 91)(f), the ference. in he: fresh start hee 10 

“paragraphs 138(11.91)(c) to (f” is. changed © 10 read 
“paragraphs 138(11.91)(c) to” (ey. _ more nee see. "the 


commentary to subsection 138(11.91). - 


Eighth, subparagraph 95(2)(k. Gv) hives that he i incom ; 
gain or loss from the deemed disposition — of a particular pro- 
perty under subparagraph 95(2)(k. 1) (aii) i is only to be included 
in computing the foreign affiliate’s income, gain or loss in the 
taxation year in which the property is disposed of in a transac- 
tion other than the deemed disposition. The Tecognition of for- 
eign income tax recoveries paid or recovered that is related to 


the deferred income, gain or loss is to. matched Segoe a arenes: 
nition of that income, gain or loss. 


756 


Subdivision i— Shareholders of Non-Resident Corporations 


New paragraphs 95(2)(k) and (k.1) apply to taxation years of 
foreign affiliates of a taxpayer resident in Canada that begin 


after December 20, 2002. These amendments are included in 
the Fresh Start Section 95 Election package described ee / 


95(1)“taxable Canadian business” — ed.] 


However, note that this set of proposals sets out a number of 


transitional rules with Ae bee to the ess of ee 


95(2)(k) and (k. 1). 
First, in applying new pheeton 95(2)(k. i 


ence to subparagraph 95(2)(k. A)(iv). 


Second, in the case where the taxpayer has m: 
Start Section 95 Electio 


is to be read i in respect of those affiliates as 
(C) either 


() the fo reign business was not dese 
(iii)(A) to ©, or 


(ID) the defi nition ‘ ‘investment business” in Gibcction a did — 


not apply in. respect of the foram business in the Specified _ 


taxation: year, 


Third, in applying existin; 


tion years, of foreign affiliates of a taxpayer, that et end after 


1999 and begin before December 21, 2002, that subparagraph — 
is, unless the taxpayer makes a valid Fresh Start een < 
Election, to be read as follows: © 


(iy) if the foreign business of the affiliate 1ess in — S 
of which the affiliate would, if the foreign bi 
on in Canada, be required by law to report to a culating author- 

ity in Canada such as the Superintendent of Fir ancial Psuiuuons - 


or a similar authority of a province, 


_ (A) the affiliate is deemed to be ee by law to reper oo 
and to be subject to the ee of such pe author : 
ity, and _ _ 


(B) if the affiliate is a life i insurer sod the. bres business of 
- the affiliate is a life insurance business, the life i insurance pol- 


icies issued in the conduct of that business are deemed tobe 


life i insurance Pes in | eae and 
Example - 
Facts 


Forco, a wholly-owned foreign affiliate of Canco, is 
deemed to carry on an investment business. The principal 


purpose of Forco’s business is to derive income from trad-— 


ing or dealing in securities. The particular taxation year of 
Forco in respect of which paragraphs 95(2)(k) and (k.1) 
apply to the investment business is its taxation year ended 
December 31, 1995 (its “1995 taxation year”). Forco had 
acquired only one security for $10 million. The fair market 
value of the security was $12 million at the end of its taxa- 
tion year that ended on December 31, 1994 (its “1994 tax- 
ation year”). Assume, for the purposes of this example, that 
Canco has made a valid Fresh Start Section 95 Election. 


Application of paragraphs 95(2)(k) and (k.1) 


Forco is deemed to have, at the end of its 1994 taxation 
year, disposed of all the securities used or held by it in re- 
spect of the investment business. The amount of $2 million 
(i.e., $12 million minus $10 million) would be added to the 
“earnings” of Forco in the taxation year in which it dis- 
posed of the securities. Following the deemed reacquisition 
of the securities at the beginning of its 1995 taxation year, 
Forco would have $12 million as the cost of its securities 
for the purposes of computing its income from the invest- 
ment business. For additional detail, refer to the commen- 
tary to subsection 5907(2.9) of the Regulations. 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2\y) 
Meaning of “government of a country”; 253 — Whether business car- 
ried on in Canada. 


baie years, 
of a foreign affiliate of the taxpayer, that begin on or before 
February 27, 2004, that paragraph is to be tead _ refer- 


ade a valid a 
, in applying new clause - 
95(2)(k)(iv)(C), for taxation years, of all foreign affiliates of — 
the taxpayer, that begin before December 21, 2002, that clause — 

ll - 


ss were carried 


S. 95(2)(k.2) 


Regulations: 5907(2.9) (computation of earnings for preceding taxa- 
tion year); 5907(2.91) (property deemed disposed of and reacquired). 
_(k.2) [conditions for para. (k.3) to apply] — 
paragraph (k.3) applies in respect of a particular tax- 
ation year of a foreign affiliate of a taxpayer or in 
respect of a particular fiscal period of a partnership 
_at the end of which a foreign affiliate of a taxpayer is 
a member of the partnership (which foreign affiliate 
| or partnership is referred to in this paragraph and 
paragraph (k.3) as the “operator” and which particu- 
_ lar taxation year or particular fiscal period is referred 
to in this paragraph and paragraph (k.3) as the “spec- 
ified taxation year”) if 


@in the taxation year of the affiliate, or fiscal 
_ period of the partnership, (which taxation year or 
fiscal period is referred to in this paragraph and 
paragraph (k.3) as “the preceding taxation year’) 
_ that includes the day immediately before the be- 
inning of the specified taxation year, the affiliate 
of partnership carried on a business (which is re- 
ferred to in this paragraph and, subject to para- 
graph (k. e), in paragraph (k. ae as a “foreign 
business”), 
a fe ia ines was not, at any time in 
| the preceding taxation year, a taxable Canadian 
_business, 


(iii) in the preceding taxation year, the foreign 
business was 


(A) an investment business, 


(B) a business whose activities included activ- 
__ ities deemed by any of paragraphs (a.1) to (b) 
_to be a separate business, other than an active 
business, carried on by the affiliate, or 
(C) a business the income from which is in- 
cluded by paragraph (1) in computing the affil- 
iate’s income from property for the preceding 
taxation year, and 


&y) either 


_ (A) at any time in he specified taxation year, 
the operator carries on the foreign business 
and 


(1) the ida business is an active busi- 
ness that is not a taxable tanadion busi- 
mess, or 


(IJ) all or sibsieecally all of the fair mar- 
ket value of the property of the operator 
used or held by the operator in the course 
of carrying on the foreign business is at- 
tributable to property of the operator that is 
excluded property, or 


(B) at no time in the specified taxation year 
does the operator carry on the foreign 
business; 


Technical Notes: New paragraphs 95(2)(k.2) and (k.3) oper- 
ate together and, in general terms, provide for fresh start rules 
that are triggered if a business carried on that is not an active 
business of a foreign affiliate of a taxpayer resident in Canada 
(or a business of a partnership of which the foreign affiliate is a 
member) becomes, in a particular taxation year of the foreign 
affiliate or in a particular fiscal period of the partnership (as the 
case may be), an active business. These fresh start rules apply 
in computing the foreign affiliate’s foreign accrual property in- 
come (FAPI) in respect of the taxpayer from that business for 
the preceding taxation year or fiscal period. 


Paragraph 95(2)(k.2) provides that paragraph 95(2)(k.3) applies 
in respect of a particular taxation year of a foreign affiliate of a 
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taxpayer or in oe lees of a oS — ea the reference in pai 


nee to Teton k: 
rere en business ) 


at no time in the specif 
_ tor carry on the fo 


In connectivh wth the first of th 
commentary on new subp | 


For detail on the new ¢ efin 
see the commentary to subs 


The fresh start rules in par gra 
computing the operator’ 's income 
ness and in computing the of or 
from the eae of propert / us 


* the Spoon: is s docmed to ay 
eign business in babada at the 
taxation year, and LS 


sublect to. ea ee -95(2)(4 Pp pl 
138(11 91)(c) to (e) apply to the operator cs 1¢ ee fic 

taxation year in respect of the foreign busi | 

— the operator were the “‘insurer’ referred: to ais a 

1381.91), _ 


—— the specified taxation year of the epaaier ae the 
“particular taxation year” of ee insurer soe to i 
that subsection, - a —rr—™ 


— the foreign business of the operator were the business | 
of the insurer referred to in that subsection, _ 
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throughout its taxation year that ended December 31, 2004. 
Forco is resident in a country that is a designated treaty 


country for the purposes of Part LIX of the Regulations. In — 


its taxation year that ended December 31, 2005 (its “2005 — 


taxation year”), pasress: aenviies constitute an active 


business. 


At the end of its 2004 faxation year, oreo: inl eapital 


_ property with a cost amount of $6 million, and inventory — 


with a cost amount of $2 million, that was property used or 


held in the course of carrying on this business. At the end — 


alee that taxation year, the he market Pisak Forco’s capi- 


: the lobe SL gain nanoud. be § 
ee election described below, 


taxation year, Forco would have a cost i in the ” 
_ million Jor the inventory. 


For fresh Starts in taxation years of a foreign affil lee co a 
taxpayer resident in Canada commencing after December — 
20, 2002, where the taxpayer — elects (subparagraph — 


95(2)(k.3)(iv)), the gain and income arising because of the 


application of paragraph 95(2)(k.3) can be recognized by 
the foreign affiliate in the year the property is disposed of 


by foreign affiliate in a disposition other a disposition 
deemed, because of the application of subparagraph 
95(2)(k.3)(ii) and ee TI8(LL. 91 ie), 
occurred. 


Related Provisions: 95(2)(k 7) - — Pens of ae 
rule where ‘business 


(k.3) [fresh | start 
_ becomes active business] — if this paragraph 


applies in respect of a specified taxation year of an — 
operator, in computing the operator’s income or loss 


_from the foreign business, and in computing the op- 
erator’s capital gain or capital loss from the disposi- 


tion of property used or held in the course of carry- 


ing on the foreign business, for the preceding 
taxation year or fiscal period referred to in paragraph 
(k.2) and for the specified taxation year of the opera- 
tor and the operator’s subsequent taxation years or 
fiscal periods 


(i) the operator is deemed to have ceased to carry 
on the foreign business in Canada at the begin- 
ning of the specified taxation year, 

(ii) subject to subparagraph (ili), paragraphs 
138(11.91)(c) to (e) apply to the operator for the 
specified taxation year in respect of the foreign 
business as if 


(A) the operator were the insurer referred to in 
subsection 138(11.91), 


to have 


S. 95(2)(k.4) 


__ (B) the specified taxation year of the operator 
_ were the particular taxation year of the insurer 
_ referred to in that subsection, 
_ (C) the foreign business of the operator were 
_ the business of the insurer r referred to in that 
| subsection, 


Ey the reference in os 138(11.91)() 


_. fee ‘property owned by it at that time that is 


_ designated 1 insurance property in respect of the 
_____ business” were read as a reference to ‘ ‘pro- 

_ perty owned or held by it at that time that is 

used or held by it in the particular taxation 
~ year in the course of ans on the i insurance 
business’, and 


- | Gi where the taxpayer so elects, in prescribed 
manner and within the prescribed time, to have 


| this subparagraph apply in respect of each pro- 
_perty that is deemed, because of the application 
of subparagraph (ii) and paragraph 138(1 1.91 (e), 


_ to have been disposed of in the specified taxation 
year by the operator (each such property referred 
_ to in this subparagraph as a “particular property” 
and each such disposition of a particular property 
_ referred to in this subparagraph as a “particular 

_ disposition” of the particular property) 


. «/) the amount of the foreign affiliate’s in- 
come, gain or loss (which income, gain or loss 
___ is referred to in this subparagraph as the “de- 
ferred amount”) derived from the operator’s 


_ income, gain or loss from a particular Cispost: 
tion of a particular property 


 . is to be included in computing the for- 

_ eign affiliate’s foreign accrual property in- 

come in respect of the taxpayer for the for- 

_ eign affiliate’s taxation year that includes 

- the last day of the operator’s taxation year 

__ or fiscal period in which the particular pro- 

_ perty is disposed of by the operator in a 

disposition that is not the particular dispo- 
_ sition, and — 


. Gib) is not to be ee in computing the 
_ foreign affiliate’s foreign accrual property 
_ income in respect of the taxpayer for the 
foreign affiliate’s taxation year that in- 
cludes the last day of the operator’s taxa- 
_ tion year or fiscal period that includes the 
time of the particular disposition of the 
particular property, and 
(B) the portion of the income taxes paid by 
the foreign affiliate to, or recovered by the 
foreign affiliate from, the government of a 
country other than Canada that may reasona- 
_ bly be considered to relate to the deferred 
amount is not to be included in determining 
income taxes paid to or recovered in respect 
of any other income, gain or loss of the for- 
eign affiliate; 


Technical Notes: See under 95(2)(k.2) above. 
Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(y) — 


Meaning of “government of a country”. 


Regulations: 5907(2.91) (property deemed disposed of and reac- 
quired); 


5918 (prescribed manner of making election under 


95(2)(k.3)(ili)). 
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(k.4) [fresh start rule where income partly 
taxed in Canada] — if at any time a foreign affili- 
ate of a taxpayer resident in Canada, or a partnership 


S. 95(2)(k.4) 


at the end of the fiscal period of which includes that 
time a foreign affiliate of a taxpayer resident in Can- 
ada is a member of the partnership, (which foreign 
affiliate or partnership is referred to in this paragraph 
as the “operator’’), carries on a business both outside 
Canada and in Canada and income from the particu- 
lar part of that business that is carried on in Canada 


is income from a taxable Canadian business, the fol- 


lowing rules apply for the a of Paragraphs © 
to (K.3): 


(i) the particular part of the business i is deemed to 


be, at that time, a separate business, 


(ii) the assets used, or held, at that nie Sonat _ 
in the course of carrying on the particular part of 

the business are deemed to be, at that time, used 
or held in the course of = on a the oS 


Busnes: 


tee conducted, at that time 
rate business; _ _ 


Technical Notes: The. frock start tes vo for in new 
paragraphs 95(2)(k) and (k.1) and in new paragraphs 95(2)(k. 2) _ 
and (k.3), respectively, do not apply to a business the income _ 
from which is subject to tax under Part I of the Act. New para- - 

graph 95(2)(k. 4) provides for a rule to deal with the situation — 


where income from oe of we business i is Hs to (ax under _ 


Part I of the Act. 


New paragraph 95(2)(k.4) ee ea i at any time a 1 for 
eign affiliate 2 a ee nesident | in a or a ee - 


ferred to as the« fope ator ” carries On a busines: 6518 ‘outside 

Canada and in Canada and income from that particular part of — 
that business that is carried on in Canada is income froma tax- _ 
able Canadian business, the following rules ie for the a 


poses of paragraphs 95(2)(k) to (k. 3 


* the particular part of the ae S deemed to >be, at that 


ume, a acvelaie business, 


° ‘the assets used, or held, at that time s pamnnly in n the coe 


of carrying on the particular part of the business are 


deemed to be, at that time, used or held in the ¢ course o _ 


carrying on the separate ee 


* any liability incurred, ad any reserve 5 csebisied at that 
time in the course of carrying on the particular part of the — 


business are deemed to be, at that time, incurred or estab- 


and 


* the transactions conducted at dat time in the ooleua part 
of the business are deemed to be transactions conducted, at 


that time, in the separate business. 


New paragraph 95(2)(k.4) applies to taxation years, of a foe 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
This new paragraph is included in the Fresh Start Section 95 
Election package described [under 95( ee Canadian 
business” — ed.] 


Related Provisions: 95(2)(k.7) —Tiers of parnenhias 
Whether business carried on in Canada. 
(k.5) [conditions for para. (k.6) to apply] — 
paragraph (k.6) applies for the purposes of 


lished in the course of carrying on the Se business, — 


253 — 


Income Tax Act, Part I, Division B 


paragraphs (k.1) and (k.3) in respect of a particular 
business of an operator if 


(i) the particular business i is the operator’ s foreign - 
business for the specified taxation year described 

in paragraph (k) or for the preceding taxation — 
year described in subparagraph (k. 2)(), and 


(ii) the activities of the particular business for that 
_ specified or preceding taxation year include par- 
ticular activities deemed by any of paragraphs 
 (a.1) to (b) to be a separate business, other than 
an active business, carried on by the foreign affil- 
iate for that specified or preceding taxation year 
ao the cf ricular aceitics v were not all Hthe any 


_ be hacia aifiliate “e a | taxation ‘year or es pes re- . 
_ ferred to in paragraph 95(2)(k) or (k. 2), of the operator, are — 
_ deemed to be liabilities incurred and reserves established i in 

the course e of oe on | the ee business i in that taxa- 


actions conducted in the course of carrying on activities 
deemed by any of paragraphs (a.1) to (b) to be a ‘separate 
business, other than an active business, carried on by the — 
foreign affiliate for a taxation year or fiscal period, referred — 
to in paragraph 95(2)(k) or (k. 2), of the operator, are, to the 
extent that those transactions relate to those activities, 
deemed to be transactions conducted in the course of carry- 
ing on the foreign business in that taxation sod or fiscal 
period (subparagraph 95(2)(k.6)(iv)). 
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New paragraphs 95(2)(k.5) and (k.6) apply to taxation years, of © 


a foreign affiliate of a matte that begin after December ” a 


2002. 


These new acai are included in the Fresh Start Section | 


95 Election package described [under 2 ee Canadian 
business” — ed.] 


Related Provisions: 95(2)(k.7) — Tiers of partnerships. . 
(k.6) [application rule for para. (k.1) or 


(k.3)] — if this paragraph applies in respect of the 


particular business of the operator, — in applying 
paragraphs (k.1) and (k.3), 


(i) that part of the particular business that consists 
of activities deemed by any of paragraphs (a.1) to 
(b) to be a separate business, other than an active 
business, carried on by the foreign affiliate for a 


taxation year or for a fiscal period, referred ee an 


paragraph (k.1) or (k. 3), of the operator, 
deemed to be the operator’ S foreign business car- 
ried on in that taxation year or fiscal period, 


(ii) the assets used or held by the operator prima-- 
nly i in oy course of ae on activities deemed 


Siginsss: oiler than an active Business: ee on 


by the foreign affiliate for a taxation year or fora 
fiscal period, referred to in paragraph (k) or (k.2), 


of the operator, are deemed to be assets used or 
held by the operator in the course of carrying on 


the foreign business in that taxation yea or fiscal 


period, 


: (ili) the portion of the Howiites incurred, and the 


portion of the reserves established, in the course 


of carrying onactivities deemed by any of 


paragraphs (a.1) to (b) to be a separate business, 
other than an active business, carried on by the 


foreign affiliate for a taxation year or for a fiscal 


period, referred to in paragraph (k) or (k.2), of the 

operator, are deemed to be liabilities incurred and 
reserves established in the course of carrying on 
the foreign business in that taxation year or fas 
period, and 


(iv) subject to subparagraphs (ii) and Gii), abe 
transactions conducted in the course of carrying 
on activities deemed by any of paragraphs (a.1) 
to (b) to be a separate business, other than an ac- 
tive business, carried on by the foreign affiliate 
for a taxation year or for a fiscal period, referred 
to in paragraph (k) or (k.2), of the operator, are, 
to the extent that those transactions relate to those 
activities, deemed to be transactions conducted in 
the course of carrying on the foreign business in 
that taxation year or fiscal period; 


Technical Notes: See under para. (k.5) above. 


Application: The February 27, 2004 draft legislation, subsec. 133(17), 
will add paras. 95(2)(k.1) to (k.6), applicable to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002, except 
that in applying paras. 95(2)(k.1) and (k.2) for taxation years, of a for- 
eign affiliate of the taxpayer, that begin before February 28, 2004, para. 
(k.1) is to be read without reference to subpara. (iv), and para. (k.2) is to 
be read without reference to subcl. (iv)(A)CD. 


If a taxpayer so elects in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes the day on which the amending 
legislation is assented to, paras. (k.1) and (k.4)-(k.6) apply to taxation 
years, of all foreign affiliates of the taxpayer, that begin after 1994, with 
the exception noted above for (k.1). 

If a taxpayer has made what would, but for this paragraph, be a valid 


election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer's taxation year that includes the 
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day that is the third anniversary of the day on which the amending Act 


receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Related Provisions: 95(2)(k.7) —- Tiers of partnerships. 


_ Proposed Addition — 95(2)(k.7) 
(k.7) [tiers of partnerships] — if a person is (or 
is deemed by this paragraph to be) a member of a 
_ partnership and that partnership is a member of an- 
other partnership, — 


_ (i) in applying paragraphs G b. to (b), G.1) to 
 (k.6) and () and the definition “taxable Canadian 
business” in subsection (1), the person is deemed 

_ to be a member of the other partnership, and 


(ii) in applying the definition “taxable Canadian 
business” in subsection (J), the person’s share of 
_ the income or loss of the other partnership is 
_ deemed to be equal to the portion of that income 
or loss to which the Person. | is directly or indi- 
rectly entitled; 


Application: The February 27, 2004 draft legislation, subsec. 133(17), 
will add para. 95(2)(k.7), applicable to taxation years, of a foreign affili- 
ate of a taxpayer, that begin after December 20, 2002. 


Ifa taxpayer so elects in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes the day on which the amending 
legislation is assented to, the amendment applies to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994. 


If a taxpayer has made what would, but for this paragraph, be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Technical Notes: New paragraph 95(2)(k.7) contains rules 
for the purposes of applying paragraphs 95(2)(a.1) to (b), (j.1) 
and (j.2), (k) to (k.6) and (1) and the definition “taxable Cana- 
dian business” in subsection 95(1). 


This new paragraph provides that, if a person is (or is deemed 
by that paragraph to be) a member of a partnership and that 
partnership is a member of another partnership, 
(i) in applying paragraphs 95(2)(a.1) to (b), G.1) and (j.2), 
(k) to (k.6) and (1) and the definition “taxable Canadian 
business” in subsection 95(1), the person is deemed to be a 
member of the other partnership, and 


(ii) in applying the definition “taxable Canadian business” 
in subsection 95(1), the person’s share of the income or 
loss of the other partnership is deemed to be equal to the 
portion of that income or loss to which the person is di- 
rectly or indirectly entitled. 


Note that these deeming rules do not deem the actual or previ- 
ously-deemed member not to be a member, nor do they deem 
such a member not to have the share of the income or loss. 


New paragraph 95(2)(k.7) applies to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
This new paragraph is included in the Fresh Start Section 95 
Election package described [under 95(1)“taxable Canadian 
business” — ed.] 


(1) [trading or dealing in debt] — in computing 
the income from property for a taxation year of a for- 


S. 95(2)(D Income Tax Act, Part I, Division B 


eign affiliate of a taxpayer there shall be included the 
income of the affiliate for the year from a business 
(other than an investment business of the affiliate) the 


Subparagraph 95(2)()Gii) is amended to refer to a business that — 
is carried on by the affiliate as a foreign bank, a trust company, — 
a credit union, an insurance corporation or a trader or dealer in — 


principal purpose of which is to derive income from 
trading or dealing in indebtedness (which for the pur- 
pose of this paragraph includes the earning of interest 
on indebtedness) other than 


(i) indebtedness owing by persons with whom the 
affiliate deals at arm’s length who are resident in 
the country in which the affiliate was formed or 
continued and exists and is governed and in which 
the business is principally carried on, or 


(ii) trade accounts receivable owing by persons 
with whom the affiliate deals at arm’s length, 


unless 


(iii) the business is carried on by the affiliate as a 
foreign bank, a trust company, a credit union, an 
insurance corporation or a trader or dealer in secur- 
ities or commodities, the activities of which are 
regulated in the country under whose laws the affil- 
iate was formed or continued and exists and is gov- 
erned and in which the business is principally car- 
ried on, and 


Proposed Aivoneirce et its) 


securities or commodities, Pe activities of which are regulated 
mds 2 be laws : 


eee bank, a trust ‘company, a ae union, an : 


insurance ne or a rader ¢ 0 deal rin 


laws of the ee wate which ‘the busine: 
principally carried on and all of those c 


tries are members of the European Union, and 


Application: The February 27, 2004 draft legislation, subsec. 


will amend subpara. Se to tead as above, in ee on Royal 


Assent. 
Technical Notes: Baragiaph 95 ay, mendes: in the income, | 


of a foreign affiliate of a taxpayer, from property the affiliate’s _ 


income derived from a business the principal purpose of which 
is to derive income from trading or dealing in certain indebted- 
ness. Where the business of the affiliate is described in subpar- _ 
agraph 95(2)(I)Gii) and the taxpayer is described in subpara- 
graph 95(2)(1)(iv), paragraph Pian does not apply to the 
affiliate. 


Subparagraph 95(2)(1)(ii1) refers: to a business that is carried ¢ on 
by the affiliate as a foreign bank, a trust company, a credit. 
union, an insurance corporation or a trader or dealer in securi- 
ties or commodities, the activities of which are regulated in the ~ 
country under whose laws the affiliate was formed or contin- 
ued and exists and is governed and in which: the business is 
principally carried on. 
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(iv) the taxpayer is 


(A) a bank, a trust company, a credit union, an 
insurance corporation or a trader or dealer in se- - 
curities or commodities resident in Canada, the 
business activities of which are subject by law 
to the supervision of a regulating authority such 
as the Superintendent of Financial Institutions 
or a similar authority of a province, 


(B) a subsidiary wholly-owned corporation of a 
corporation described in clause (A), or 


(C) a corporation of which a corporation de- 
scribed in clause (A) is a subsidiary wholly- 
owned corporation; and 


Related Provisions: 95(2)(k.7) — Tiers of partnerships. 


Regulations: 8202 (meaning of “permanent establishment” for proposed 
95(2)(1)Gii)). 


(m) [“qualifying interest”]— a taxpayer has a 
qualifying interest in respect of a foreign affiliate of 
the taxpayer at any time if, at that time, the taxpayer 
owned 


(i) not less than 10% of the issued and outstanding 
shares (having full voting rights under all circum- 
stances) of the affiliate, and 


(11) shares of the affiliate having a fair market value 
of not less than 10% of the fair market value of all 
the issued and outstanding shares of the affiliate 


and for the purpose of this paragraph 


(iii) where, at any time, shares of a corporation are 
owned or are deemed for the purposes of this para- 
graph to be owned by another corporation (in this 
paragraph referred to as the “holding corporation”), 
those shares shall be deemed to be owned at that 
time by each shareholder of the holding corpora- 
tion in a proportion equal to the proportion of all 
such shares that 


(A) the fair market value of the shares of the 
holding corporation owned at that time by the 
shareholder 
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is of 
(B) the fair market value of all the issued shares 


of the holding corporation outstanding at that 
time, 


Sikes sea teas wh ae gration 
oe liat t 


5 t derives: income — from certain 
(iv) where, at any time, shares of a corporation are ~~ 


property of a partnership or are deemed for the pur- 
poses of this paragraph to be property of a partner- 
ship, those shares shall be deemed to be owned at 
that time by each member of the partnership in a 
proportion equal to the proportion of all such 
shares that 


(A) the member’s share of the income or loss of 
the partnership for its fiscal period that includes 
that time ider variety of cor- 
ae indirect interest ina. 
(B) the income or loss of the partnership for its 
fiscal period that includes that time 


“ 


Dn exempt ¢ earnings”, and 
: mpt loss’, in subsection 
( on-resident corporation. is 


and for the purpose of this subparagraph, where the 
income and loss of the partnership for its fiscal pe- 
riod that includes that time are nil, that proportion 
shall be computed as if the partnership had income 
for the period in the amount of $1,000,000, and 


(v) where, at any time, a person is a holder of con- 
vertible property issued by the affiliate before June 
23, 1994 the terms of which confer on the holder 
the right to exchange the convertible property for 
shares of the affiliate and the taxpayer elects in its 
return of income for its first taxation year that ends 
after 1994 to have the provisions of this subpara- 
graph apply to the taxpayer in respect of all the 
convertible property issued by the affiliate and out- 
standing at that time, each holder shall, in respect 
of the convertible property held by it at that time, 
be deemed to have, immediately before that time, 


(A) exchanged the convertible property for | th : 

shares of the affiliate, and thes: dment: Lis. new eek aes 

(B) acquired shares of the affiliate in accor- ion yt iates of oe ee 

dance with the terms and conditions of the con- 
vertible property. 

Regulations: 5907(1)“exempt loss”’(c)(ii)(H)(IV) (exempt loss). 


obiaAt bisa Bulletins: [T-392: Meaning of term “share” cieeved): 


Sa arieerbt OH) ie , ntre sibeottions C. 2) and 
(2.21) and in applying paragraph (d) of the definition 


/ ng Pp 
_ ‘exempt earnings”, and paragraph (c) of the defini- — 


tion “exempt loss”, in. subsection 5907(1) of the — PAD isa 1 nonresident sorporaticn Canco2 owns all 


Regulations, anon-resident corporation isdeemedto | the issued and outstanding shares Of FAZ. 
be, at any time, a foreign affiliate of a particular cor- | Application of paragraph a2 \(n): 
poration resident in Canada, and a foreign affiliate of - ode Ghee o fF aiiocah 95(2\n ; aa ee - j 


the particular corporation in respect of which the — 


particular ul ueab oe has a see interest, if at 
that time 


(i) the non-resident corporation. isa foreign ate 
ate of another corporation that is resident in Can- — 


ada and that is related (otherwise than because of 
a right referred to in paragraph 251(5)(b)) to the 
particular corporation, and 


(ii) that other corporation has a qualifying interest 
in respect of the non-resident corporation; 


Technical Notes: Paragraph 95(2)(a) includes, in computing 
the income from an active business for a taxation year of a for- 
eign affiliate of a taxpayer resident in Canada in respect of 
which the taxpayer has a “qualifying interest” throughout the 
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“foreign affiliate of Canco2 in respect of which Canco2 


has a qualifying interest” because FAI is not a foreign af- 
filiate of Canco2 within the meaning of the definition “for- 
eign affiliate” in subsection 95(1). Paragraph 95(2)(m) is 


of no assistance in this regard. Thus, income derived by 
FA2 from amounts paid or payable to it by FAl could not 


Satisfy subparagraph 95(2)(a)(ii) in respect of Canco2. 


Under paragraph 95(2)(n), and only for the limited pur- 
poses outlined in paragraph 95(2)(n), FAI is deemed to be 
a foreign affiliate of Canco2 and is deemed to be a foreign 
affiliate of Canco2 in respect of which Canco2 has a quali- 
fying interest because 


¢ Cancol and Canco2 are related, 


¢ FAI is a foreign affiliate of Cancol, and 


S. 95(2)(n) 


* Cancol has, because of paragraph 95(2 He), a quality. 


ing interest in respect of FAI. 
Letter from Dept. of Finance, October 5, 2001: 
Dear [xxx]: 


I am writing in reply to your me dated oe . 2001 to 
Mr. Wallace G. Conway in which you requested an encom : 


to subsection 95(2) of the Income Tax Act (the Act). 


Paragraph 95(2)(a) deems certain amounts to be active business 
income of a foreign affiliate of a taxpayer which would other- _ 
wise be the affiliate’s income from property. In order rin 
come from property to be deemed to be active business in- — 
come, various tests described in that paragraph must be met. 


One of the required tests is that the taxpayer’s interest in - 
spect of the ane must be a ea interest” 


active business income (rather than income from pro 
then the affiliate’s income would not os included i in com 


affiliates oe a etic ae corporation tesiclent 
noted that this may result in certain payments made be 
non-resident corporations that are related to a taxpayer r 
in Canada not having the benefit of the rule in f 


95(2)(a). You are asking that we tecommend | an a . 


amendment to address this i issue. 


has a qualifying interest if, at the particular time, 


* the non-resident corporation is a foreign affiliate 
corporation that is resident in Canada and that is rela 
(otherwise than because of a right referred to in 
251(3)(b)) to the particular corporation, and — 


¢ that other corporation has a Gene interest in res: 
the non-resident corporation. 


If this recommendation is acted upon, 1 sone anti aate th it | 


the amendment would be included i in the. next technical bill. 


We will recommend that ‘the: amendment apply to taxation / 
years of a foreign affiliate of a taxpayer that begin after the — 
date of the release of the draft of the technical bill. However, — 
where the taxpayer so elects in respect of all the foreign affili- _ 
ates of the taxpayer that begin after 1994, the amendments will _ 
apply to taxation years of these affiliates of the taxpayer that _ 
begin after 1994 and notwithstanding subsections 152(4) and — 
(5) of the Act any assessment of a taxpayer’s tax payable under _ 
the Act for any of those taxation years shall be made that is 


necessary to take into account the application of the amend- 
ments. The ability to elect to have the amendments apply to 


these earlier taxation years will be contingent on the taxpayer 


electing to have other amendments to the foreign affiliate rules 


to be included in the technical bill apply to the taxpayer’s for- 


eign affiliates for these earlier taxation years. We cannot pro- 
vide any more details regarding the election provisions until 
the release of the draft of the technical bill. 


Thank you for writing. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, March 22, 2001: 
Dear [xxx] 


‘throughout _ 


dent in Canada: in feopec: oe f which the. oie corporation — 


Income Tax Act, Part I; Division B 


We are responding to your letter of February 27, 2001 concern- 
ing what you feel is an nme) in Pargeraph Toe of the 
Act. 


Paragraph 95(2)(m) 0 of the ct defines when a Tabac es a 
qualifying interest in a foreign affiliate. This is relevant for the 
purposes of paragraph 95(2)(a) of the Act. You are concerned 
that although the qualifying interest test in paragraph 95(2)(m) . 
looks through holding corporations to include indirect interests, 
it does not include any direct or indirect interests in a foreign 
affiliate of a Canadian parent or sister corporation. 


After reviewing your ‘submission and example therein we are 
prepared to recommend an amendment to the Minister of Fi- 
nance. The amendment would provide that, for the purposes of 
paragraph { ya) of the Act, where a non-resident corpora- 
tion is a foreign affiliate of two or more corporations resident — 
in Canada that are related (otherwise than because of a right _ 
referred to if paragraph 251(5)(b)) and one of those related — 
fying interest in the e sorcien affiliate, 


oS 


- Leg usiness - ihe. secon eta pee 
on in that fiscal period by the partnership, that 
are other than activities connected with the 


ae d iE he ‘operation of that principal busi- 
ness, or” 
_ . NEA oe in 1 those activities, ‘of Bo 


| a partnership that includes the particula as 
_ during which the i was a ats ‘OF the: 
7 Partnerships” _ 


AW) the total of the fairs wniarket ae of all 
_ partnership interests in the partnership owned 
by the particular person was equal to or 
greater than 1% of the total of the fair market 
value of all partnership interests in the part- 
nership owned by all members of “ ees 
ship, and 


(B) the total of he ae ake ie of all 

partnership interests in the partnership owned - 

by the particular person or persons (other than’ 
trusts) related to the particular person was 
_ equal to or greater than 10% of the total of the 
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fair market value of all partnership interests in — 


the partnership owned by all members of the 
partnership; 


Technical Notes: New paragraph 95(2)(0) d defines the. ex 


pression “qualifying member” of a partnership. This new defi- — 


nition is relevant for the amended definition “investment busi- 
ness” 


in subsection 95(1) and for amended subparagraph 


95(2)(a)(ii). For more detail, see the commentaries to ee 


tion 95(1) and paragraph 95(2)(a). 
The definition “qualifying member” 
also the basis for the new definition “ 
subsection 248(1). That definition is relevant for the purpose of 
the new definition as earnings” 


in peraeteph 95(2)(0) : . 


Becitions: 


New paragraph 95(2)(0) souk 4 hal a ee person is a 


“qualifying member” of a partnership at a particular time if, at 


the particular ue he a ~_ is a ss of the 


partnership and — 
_ © throughout the oocod in the fecal ae af the patneshic 


that includes the particular time, during which the member _ 
is a member of the partnership, the particular person is on 


a regular, continuous and substantial basis — 


qualifying member” in | 


au new subsection _ 


_ —actively engaged in those activities, af the principal — 
business of the partnership carried on in that fiscal pe 


riod by the partnership, that are other than activities. 
/ connected with the provision. of or the acquisition of 


funds required for the operation of that oe busi- 
ness (clause 95(2)(0)G)(A)), or 


'— actively engaged in ‘those activities: of a porous bust 


hess carried on in that fiscal period by the particular 
person (otherwise than as a member of a partnership) 
- that is similar to the principal business carried on in that 


- fiscal period by the partnership, that are other than ac- _ 


_ tivities connected with the provision of or the acquisi- 


_ tion of funds required for the operation of the particular 


business (clause 95(2)(o)(B)), or 


was a member of the partnership 
— the total of the fair market value of all partnership inter- 


ests in the partnership owned by the particular person — 


was equal to or greater than 1% of the total of the fair 


market value of all partnership interests in the partner- — 


ship owned by all members of the partnership ene 
95(2)(o)(ii)(A)), and 


— the total of the fair market value of all partnership inter- 
ests in the partnership owned by the particular person or 
by persons (other than trusts) related to the particular 
person was equal to or greater than 10% of the total of 
the fair market value of all partnership interests in the 
partnership owned by all members of the partnership 
(clause 95(2)(0)(ii)(B)). 

New paragraph 95(2)(q) provides look-through rules that apply 
where partnership interests in a partnership are owned by an- 
other partnership or by a “non-discretionary trust” (within the 
meaning assigned by subsection 17(15)). See the commentary 
to paragraph 95(2)(q) for more detail. 

New paragraph 95(2)(o) applies to taxation years that end after 
1999. New paragraph 95(2)(0) is included in the Global Sec- 
tion 95 Election package described [under 95(2)(a) — ed.] 
Letter from Dept. of Finance, March 21, 2002: See under 
95(1)“investment business’’(b). 

Regulations: 5907(1)“exempt earnings’(a.1) (exempt earnings). 

(p) [“qualifying shareholder”] — a_ particular 

person is a qualifying shareholder of a corporation at 

any time if throughout the period, in the taxation 
year of the corporation that includes that time, dur- 


thvourstions the period, in the fiscal period of the pnerip 
that includes the particular time, during which the merabe / 


S. 95(2)(q)() 


ing which the particular oe was a shareholder of 
_ the corporation 


(i) the particular person owned 1% or more of the 

issued and outstanding shares (having full voting 
rights under all circumstances) in the capital of 
_the corporation, 


_ Gi) the particular person, or the particular person 
__and persons (other than trusts) related to the par- 
ticular person, owned 10% or more of the issued 
_and outstanding shares (having full voting rights 
under all Nee 4 in Me eerie of the 

_ corporation, — 


(iii) the total of the fair ne value of all the 

_ issued and outstanding shares of the corporation 
owned by the particular person is 1% or more of 
_ the total fair market value of all the issued and 
outstanding shares of the corporation, and 


7) Gy) the total of the fair market value of all the 
issued and outstanding shares of the corporation 
_ owned By: me | oe person or y ee 
sé 10% or more of the total fair feakket value of 
all the issued and oe shares’ of the 
corporation; 
Technical Notes: New oacaceh 95(2)(p) provides a defini- 
tion for the expression “qualifying shareholder” of a corpora- 
tion. This new expression is relevant for the amended defini- 
tion “investment business” in subsection 95(1). For more 
detail, see ms Pommneniany for me amendments to that 
definition. . 


New ‘paragraph 95(2\(p) provides t that a ee person is a 
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“qualifying shareholder” of a corporation at any time if 
throughout the period, in the taxation. year of the corporation 
that includes that time, during | which the _ pacnas person isa 
shareholder of the corporation, _ 


* the particular person owns 1% or more of the issued and 
outstanding shares (having full voting tights under all cir- 
cumstances) in ‘the corporation, 


* the particular person, or the sanigular person and persons 
(other than trusts) related to the particular person, own 10% 
or more of the issued and outstanding shares (having full 
voting rights under all circumstances) in the corporation, 


© the total of the fair market value of all the issued and out- 
standing shares of the corporation owned by the particular 
person is 1% or more of the total fair market value of all 

_ the issued and outstanding shares in the corporation, and 


* the total of the fair market value of all the issued and out- 
standing shares of the corporation owned by the particular 
person or by persons (other than trusts) related to the partic- 
ular person is 10% or more of the total fair market value of 
all the issued and outstanding shares in the corporation. 

New paragraph 95(2)(q) provides look-through rules that apply 
if shares in the corporation are owned by a partnership or by a 
“non-discretionary trust” (within the meaning assigned by sub- 
section 17(15)). See the commentary to paragraph 95(2)(q) for 
more detail. 

New paragraph 95(2)(p) applies to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. New paragraph 
95(2)(p) is included in the Global Section 95 Election package 
described [under 95(2)(a) — ed.] 

Interpretation Bulletins: IT-392: Meaning of term 
(archived). 


(q) [look-through rules for paras. (0) and 
(p)] — in applying paragraphs (0) and (p) 
(i) where interests in a partnership or shares of a 


corporation (which interests or shares are referred 
to in this subparagraph as “equity interests”) are, 


“share” 


S. 95(2)(q)@) 


at any time, property of a partnership or are 
deemed under this paragraph to be, at any time, 
property of the partnership, the equity interests 
are deemed to be owned at that time by each 
member of the partnership in a proportion equal 
to the proportion of the equity interests that — 


(A) the fair market value at that time of the 
member’s _ partnership © interest in 
partnership © _ - 
is of 


ship, and 
(ii) where interests in a Soe or Ghats of a 


corporation (which interests or shares are referred — 


to in this subparagraph as “equity interests’’) are, 


at any time, property of a non-discretionary trust a 
(within the meaning assigned by subsection - 
17(15)) or are deemed under this paragraph to be, — 
at any time, property of such a non-discretionary © 
trust, the equity interests are deemed to be owned — 


at that time by each beneficiary under tha 


a proportion equal to that ae of the quity, 


interests that 


(A) the fair market value at that | time oft the 


beneficiary’ S beneficial interest in n the trust © 
is of ee 


beneficial interests in the trust; _ 


Technical Notes: New paragraph Oy snes 
through rules for the purposes of — 


* applying new paragraph 95(2)(0) if panseechis interest 


the partnership referred to in paragraph 95(2)(o) are 1 / 
by another partnership or by a “non-discretionary trust” 
(within the meaning assigned by subsection 1705), and” 


* applying new paragraph 95(2)(p) if shares i ne corpor 
tion referred to in paragraph 95(2)(p) are owned by a Pp 
nership or by such a ’ “non-discretionary us. 


New paragraph 95(2)(q) Lee that, in applying paragraphs : 


95(2)(0) and (p), 


¢ if interests in a partnership c or r shares of a comorafion. Guch 
interests or shares referred to as “equity interests’) are, at 
any time, property of a partnership or are deemed by para- 
graph 95(2)(q) to be, at any time, property of the partner-_ 
ship, the equity interests are deemed to be owned at that 
time by each member of the partnership in a be 


equal to the proportion of the equity interests that — 


— the fair market value at that time of the member's s ‘patt- 


nership interest in the pene 
is of 


terests in the partnership; and _ 


perty of a non-discretionary trust, the equity interests are 


deemed to be owned at that time by each beneficiary under - 


that trust in a proportion equal to that proportion of the sic 
uity interests that 


—— the fair market value at that time of the oy S 
beneficial interest in the trust 


is of 


— the fair market value at that time of all beneficial inter- 
ests in the trust. 


the 


(B) the fair market ‘hues at t that time of. a 
members’ partnership interests in the a 


(B) the fair coarket value at oa ame of of al 


Ss look: 


— the fair market value at that time of al pacinessip i in- - 


if interests in a partnership or shares of S Copeason : 
(which interests or shares are referred to as “equity inter- 
ests”) are, at any time, property of a non-discretionary trust — 
(within the meaning assigned by subsection 17(15)) or are © 
deemed under paragraph 95(2)(q) to be, at any time, pro-— 


Income Tax Act, Part I, Division B 


New paragraph 95(2)(q) applies to taxation years that end after 


1999. New paragraph 95(2)(q) is included in the Global Sec- : 


tion 95 Election package described [under 95(2)(a) - — -ed.] 


Interpretation Bulletins: 
(archi ved). : 
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(the particular Vas aide isa Borat 


_ 19-392: Meaning of term “sl are” 


O [“qualifying interest”) - in Cee para- fe 
_ graph (a), a partnership is deemed to be, at any time, > 
a o hae of ae a Leica affiliate — 1 par- 


: Appibeatton oF Puragraphe 95( 2) a 
_ Partnership P is deemed to be a partnership of 


| cause: _ 
_* * Canco (t the poaeue corporation ) he 
_ terest m FA2 (condition in ‘preamble’ 71 


2 + FAL < the particular foreign affiliate ) isa embi 
_ (condition in subparagraph 9O(2 M Ys 3 


© FAlisa foreign affi. liate of Cansub, which isa 
: ration resident in Canada that is related to Ca 
dition in subparagraph 99(2 i TD) 


es Cansub. has a qualifying interest in FAI _ ndition in 
subparagraph 95(2)(r)(ii)), and —. 
¢ FAI is a qualifying member a la condition in subpar . 
«graph 95(2)(r){iii)). 3 
(s) (“designated eorparadan | eit: het ae 


the definition “investment business” in subsection | 
(1), a particular corporation is, at any time, a desig- 
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nated corporation in respect of a foreign affiliate of a 
taxpayer if, at that time, 


(i)a qualifying shareholder of the foreign affiliate 
or a person related to such a qualifying share- 


holder is a qualifying shareholder a - lio 
lar corporation, 


(ii) the particular corporation ] 


(A) is controlled by a qualifying hosholeet 
of the foreign affiliate, or 


(B) would be controlled by a ueioutat qual | 


fying shareholder of the foreign affiliate if the 
particular qualifying shareholder of the for- 


eign affiliate owned each share of the capital 
stock of the particular corporation that is — 
owned by a qualifying shareholder of the for- 
eign affiliate or ee a Desor oe toa anal 


SEES 


(iii) the total of all amounts each of which i is the 


fair market value of a share of the capital stock of 
the particular corporation owned by a ‘qualifying 


shareholder of the foreign affiliate or by a person - 


related to a qualifying shareholder of the foreign 


affiliate is greater than 50% of the total fair mar- _ 
ket value of all the issued and outstanding shares — 


oF the capital stock of the particular corporation; 


Technical Notes: ‘New paragraph 95(2)(s) provides that, in 


applying the definition ‘ ‘investment business” in subsection 


95(1), a particular corporation is, at any time, a designated cor- 
poration in Tespect of a pene? affiliate oF a ee ne at wal 


time, 


sa qualifying pole of the ee effjoe« or a person 
related to such a qualifying shareholder is a ee 


shareholder of the particular porrane ._ 


Le 


the particular corporation — 


_ -~ is controlled by a uanne, shareholder of the forign 


affiliate, or 


_— would be Contd by a a ee Share- 
holder of the foreign affiliate if the particular qualifying 
shareholder of the foreign affiliate owned each share of 
the capital stock of the particular corporation that is 


owned by a qualifying shareholder of the foreign affili- 


ate or by a person related to a qualifying shareholder of — 


the foreign affiliate, and 


the total of all amounts each of which is the fair market 
value of a share of the capital stock of the particular corpo- 
ration owned by a qualifying shareholder of the foreign af- 
filiate or by a person related to a qualifying shareholder of 
the foreign affiliate is greater than 50% of the total fair 
market value of all the issued and outstanding shares of the 
capital stock of the particular corporation. 


New paragraph 95(2)(s) applies to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. Note that this new 
paragraph is included in the Global Section 95 Election pack- 
age described [under 95(2)(a) — ed.] 


Example 


Facts 
1. Corporation I controls Corporations 2 and 3. : 
2. Corporation 2 is a qualifying shareholder of FAI, 


3. Corporation | owns shares that represent more than 


50% of the fair market value of all issued shares of 


Corporations 2 and 3. 


4. Corporation I is a qualifying shareholder of Corpo- 
ration 3. 


Application of Paragraph 95(2)(s) 


S. 95(2)(u) 


Corporation 3 (the particular corporation) is a designated 
corporation in respect of FAI because 


. > Corporation 1 is related to Corporation 2 and is a 
qualifying shareholder of Corporation 3, and 


° Corporation 2 wotild 8 controlled by Cipemation 2 if 
Corporation 2 owned each share of Corporation 3 that 
_is owned by Corporation 1, and 


_. * Corporation I owns shares that represent more than 
50% of the fair market value of all issued shares of 
~ Corporation 3. 


_@ [“designated partnership”] — —in applying 
the definition “investment business” in subsection 
(1), a particular partnership i is, at any time, a desig- 
nated partnership in respect of a ag affiliate of a 
eer if, at that time, 


. G) the foreign affiliate ora person related to the 
foreign affiliate is a qualifying member of the 
particular partnership, and 


(ii) the total of all amounts each of which is the 
_ fair market value of a partnership interest in the 
particular. partnership held by the foreign affili- 
_ ate, by a person related to the foreign affiliate or 
___ by a qualifying member of the operating partner- 
ship (described in that definition) is greater than 
_ 90% of the total fair market value of all partner- 
_ ship interests in the particular partnership owned 

_ by all members of the particular partnership; 
Technical Notes: New paragraph 95(2)(t) provides that, in 
applying the definition “investment business” in subsection 
95(1), 3 particular partnership is, at any time, a designated part- 
nership i in respect of a eae affiliate of a taxpayer if, at that 

time, 


° ‘be foreign afin: ora person aelated to the foreign affili- 
_ ate is a qualifying member of the particular partnership, and 


¢ the total of all amounts each of which is the fair market 
value of a partnership interest in the particular partnership 
_ held by the foreign affiliate, by a person related to the for- 
eign affiliate or by a qualifying member of the operating 
partnership (described in the investment business defini- 
tion) is greater than 50% of the total fair market value of all 
partnership interests in the particular partnership owned by 
all members of the particular partnership. 
New paragraph 95(2)(t) applies to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. Note that this new 
paragraph is included in the Global Section 95 Election pack- 
age described [under 95(2)(a) — ed.] 


(u) [shares deemed owned _proportion- 
ately] — in applying the definition “controlled for- 
eign affiliate” in subsection (1), shares of the capital 

_ stock of a corporation that are at any time owned by, 
or that are deemed by this subsection to be at any 
time owned by, another corporation are deemed to 
be, at that time, owned by, or property of, as the case 
may be, each shareholder of the other corporation in 
the proportion that 


~ (i) the fair market value at that time of the shares 
of the capital stock of the other corporation that, 
at that time, are owned by, or are property of, the 
shareholder 


is of 
(11) the fair market value at that time of all the 
issued and outstanding shares of the capital stock 
of the other corporation; 
Technical Notes: New paragraph 95(2)(u) provides that, in 


applying the definition “controlled foreign affiliate” in subsec- 
tion 95(1), shares of the capital stock of a corporation, that are 
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S. 95(2)(u) 


at any time owned by, or that are deemed by subsection 95(2) 


to be at any time owned by, another corporation, are deemed to _ 
be, at that time, owned by, or property of, as the case may be, — 
each shareholder of the other corporation in the proportion that _ 


* the fair market value at that time of the shares of the capital | 
stock of the other corporation that, at that time, are = owned 


by, or are igs of, the shareholder 
is of 


Note that this deeming rule does not deem the actual or po : 


ously-deemed owner not to own the shares. 


See the commentary to the definition * ‘controlled icin Ge . 


ate” for details about amendments to that definition. 


New paragraph 95(2)(u) applies to taxation years, of a foreig 
affiliate of a taxpayer, that begin | after February 27, 2004. 


(v) [shares held through partnership. deemed 1 


nition “controlled foreign affiliate” in dubsection ( 1) 
shares of the capital stock of a corporation | that are, 
or are deemed by this. subsection to be, at any time, — 
‘property of a partnership, are deemed to be, at ‘that 
time, owned by, or property of, as the case may be, 
each member of the partnership in the” So 


that 


(i) the fair market value at that ce 
ber’s partnership interest in the pamerne, 


is of 


nership interests in the partnership; — 


Technical Notes: New paragraph 95(2)(v) provides tha 1A 
applying the definition “controlled foreign affiliate” in subsec- 
tion 95(1), shares of the capital stock of a corporation that are, _ 
or are deemed by subsection 95(2) to be, at any time, property _ 
of a patna nD are deemed to be, at ae time, owned by, or 


ship in the proportion that 


¢ the fair market value at that time of the member 
ship interest in the ED 


is of 


in the partnership. 


Note that this deeming rule does not deem the actual of previ 
ously-deemed owner not to own the shares. _ 


See the commentary to the definition ‘ “controlled foreign a fli |. 


ate’ for details about amendments to that definition. 


New paragraph 95(2)(v) applies to taxation years, of a foreign _ 


affiliate of a taxpayer, that begin after February 27, 2004, 


(w) [shares held through | trust. deemed 
owned proportionately] — in applying the defi- _ 


nition “controlled foreign affiliate” in subsection (1), 


shares of the capital stock of a corporation that are at — 
any time owned by, or that are deemed by this sub- _ 


section to be at any time owned by, a non-discretion- 
ary trust (within the meaning assigned by subsection 
17(15)) other than an exempt trust (within the mean- 


ing assigned by subsection (3.2)) are deemed to be, © 


at that time, owned by, or property of, as the case 
may be, each beneficiary of the trust in the propor- 
tion that 


(i) the fair market value at that time of the benefi- 
ciary’s beneficial interest in the trust 


is of 
(ii) the fair market value at that time of all benefi- 
cial interests in the trust; 


* the fair market value at that time of all the issued oa on 
standing shares of the capital stock of the other corporation. _ 


1e mem- 


(ii) the fair market a at that time “of all Pat fe 


+ the fair market value at that time : of all | partnership interests . | 


Income Tax Act, Part I, Division B 


Technical Notes: New paragraph 95(2)(w) provides that, in 
applying the definition “controlled foreign affiliate” in subsec- : 
tion 95(1), shares of the capital stock of a corporation, that are 
at any time owned by, or that are deemed by subsection 95(2) — 
to be at any time owned by, a non-discretionary trust (within 
the meaning assigned by subsection 17(15)) other than an ex- 
empt trust (within the meaning assigned by subsection 95(3.2)) 
are deemed to be, at that time, owned by, or property of, as the 
case may be, each beneficiary of the trust in the proportion that 


the fair market value at that time of t the 1 beneficiary’ s bene- - 
- ds interest in the trust — . a 


the | air market value at that time of all beneficial interests a 


eee to the definiicn ee ee atfli- o 
tails about amendments to oe definition. 


: Poanciled pees affiliate” in apse : 
ine bs the coe stock oF a ene 


See he conte to thee definition controlled fori : 
ate” aor details about amendments © to that definition . 


affiliate ‘of a taxpayer, that benic alter ey 27 1 


‘(y) [“government of _country”] n 

paragraphs (c.3), (£5) and ae 2) and clauses 

(k.])Giv)(B) and (k. 3)(ii)(B), the expression “gov- 

_ ernment of a country” includes the government of a 

_ province, state or oe political subdivision . that 
country. 


Technical Notes: New paragraph 95(2)(y) provities that, in 
new paragraphs 95(2)(c.3), (f.5) and (h.2) and new clauses 
95(2)(k. I)Gv)(B) and (k.3)(iii)(B), the expression “government 
of a country” includes the government of a promincs: state or 
other political subdivision of that country. . 


New paragraph 95(2)(y) applies after December 20, 2002. 
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Application: The February 27, 2004 draft sa oeoniinite: subsec. — 
will add paras. 95(2)(n) to (y), applicable as follows: = ; 


(i) para. 95(2)(n), to taxation years, of a foreign affiliate ee a tax- 
payer, that end after 1999. However, if a taxpayer so elects in writ- 

_ ing and files the election with the Minister of National Revenue on 
or before the taxpayer’s filing-due date for the taxpayer’s taxation © 
year that includes the day on which the amending legislation is as- 
sented to, para. 95(2)(n) applies to taxation years, of a [pein af- 
filiates of the taxpayer, that begin after 1904) : 


(ii) paras. 95(2)(p) and (r) to (t), ‘to taxation years, ofa foreign af affili- 
ate of a taxpayer, that end after 1999, 


S that end. after 1999; 
: (iv) paras. 95(2)(u). to (x), to taxation years, of a foreign. atfi liate of : 
48 taxpayer, that begin after February a1, 20 

(iv), para. 95(2)(y), after December 20, 2002. 


Paras. (0) to (t) may also, by. election, be applicat le to taxatio 
that begin after 1094. see gees note | 
amendments: 


_ Gii) paras. 95(2)(0) and (q), to taxation yea 


deemed, otherwis 
been made. 


eae. s tax, interest ahd ‘penalties table under re Act 
tion ape shall be made eat 1 is a to tak a 


Letter HORT bept of Fin anc 2 8 
Ree. 5910. CC —=—_ 


History: The portion of para. 95(2)(a.3) before subpara. (iii) amended by 
2001, c. 17, subsec. 73(5), applicable to taxation years of foreign affiliates 
that begin after 1999 except that, where a taxpayer so elects in writing and 
files the election with the Minister of National Revenue on or before the 
taxpayer’s filing-due date for the taxation year that includes June 14, 
2001, para. 95(2)(a.3) applies to taxation years, of all of the taxpayer’s 
foreign affiliates, that begin after 1994 except that, where there has been a 
change in the taxation year of a particular foreign affiliate of a taxpayer in 
1994 and after February 22, 1994, the enacted provisions apply to taxation 
years of the particular foreign affiliate of the taxpayer that end after 1994, 
unless 


(a) the particular foreign affiliate had requested that change in the tax- 
ation year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject to 
income taxation; or 


(b) the first taxation year of the particular foreign affiliate that began 
after 1994 began at a time in 1995 that is earlier than the time that it 
would have begun if there had not been that change in the taxation 
year of the particular foreign affiliate, 


and, notwithstanding subsections 152(4) to (5), any assessment of a tax- 
payer’s tax payable under the Act for any of those taxation years shall be 
made that is necessary to take into account the application of this amend- 
ment. The portion of para. 95(2)(a.3) before subpara. (iii) formerly read: 


(a.3) in computing the income from a business other than an active 
business for a taxation year of a foreign affiliate of a taxpayer there 
shall be included the income of the affiliate for the year derived 
directly or indirectly from indebtedness (other than a specified de- 
posit with a prescribed financial institution) and lease obligations 
(which, for the purposes of this paragraph, includes the income of 
the affiliate for the year from the purchase and sale of indebtedness 
and lease obligations on its own account) 


(i) of persons resident in Canada, or 
(ii) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affiliate derived 
directly or indirectly from indebtedness (other than a specified de- 
posit with a prescribed financial institution) and lease obligations 
was derived directly or indirectly from indebtedness and lease obli- 


S. 95(2) 


gations of non-resident persons with whom the affiliate deals at 
arm’s length and, where this paragraph applies to include income of 
the affiliate for the year in the income of the affiliate from a busi- 
ness other than an active business, 


Para. 95(2)(g) amended by the said c. 17, subsec. 73(6), applicable on the 
same basis as the repeal of 95(2)(h) below. Para. 95(2)(g) formerly read: 


(g) [debt settlement — currency fluctuation] — where, by virtue 
of a fluctuation in the value of the currency of a country other than 
Canada relative to the value of the Canadian dollar, a foreign affili- 
ate of a taxpayer has realized a taxable capital gain or an allowable 
capital loss in a taxation year on the settlement of a debt that was 
owing to 

(i) another foreign affiliate of the taxpayer or any other non- 


resident corporation with which the taxpayer does not deal at 
arm’s length, or 


(ii) the affiliate by another foreign affiliate of the taxpayer or 
any other non-resident corporation with which the taxpayer 
does not deal at arm’s length, 


such gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(g.2) added by the said c. 17, subsec. 73(7), applicable to distri- 
butions received after 1997 except that the election referred to in para. 
95(2)(g.2) is deemed to be filed on a timely basis if it is filed with the 
Minister of National Revenue before September 12, 2001 (90 days after 
Royal Assent). 


Para. 95(2)(h) repealed by the said c. 17, subsec. 73(8), applicable to taxa- 
tion years of a foreign affiliate of a taxpayer that begin after November 
1999 except that, where the taxpayer so elects in writing and files the elec- 
tion with the Minister of National Revenue on or before the day of the 
taxpayer’s filing-due date for the taxation year that includes June 14, 
2001, the amendment applies to taxation years, of all of its foreign affili- 
ates, that began after 1994 and, notwithstanding subsecs. 152(4) to (5), 
any assessment of a taxpayer’s tax payable under the Act for any of those 
taxation years shall be made that is necessary to take into account the ap- 
plication of the amendment. Para. 95(2)(h) formerly read: 


(h) [share transactions — currency fluctuation] — where, by vir- 
tue of a fluctuation in the value of the currency of a country other 
than Canada relative to the value of the Canadian dollar, a foreign 
affiliate of a taxpayer has realized a taxable capital gain or an allow- 
able capital loss in a taxation year on 


(i) the redemption, cancellation or acquisition of a share of the 
capital stock of, or the reduction of the capital of, another for- 
eign affiliate of the taxpayer, or 


(11) the disposition to a person with whom the taxpayer does not 
deal at arm’s length of a share of the capital stock of another 
foreign affiliate of the taxpayer, 


that gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(d) amended by 1999, c. 22, subsec. 25(1), applicable to a tax- 
payer in respect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer 
for which the taxpayer’s normal reassessment period, as defined 
in subsec. 152(3.1), has not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year 
of the taxpayer in which the taxpayer was exempt from tax under 
s. 149, 


unless the taxpayer elects by notifying the Minister of National Reve- 
nue in writing, before January 1, 2000, that the amendment not apply 
to the taxpayer in respect of the merger or combination. 


The para. formerly read: 


(d) where there has been a foreign merger in which the shares 
owned by a foreign affiliate of a taxpayer of the capital stock of a 
corporation that was a predecessor foreign corporation immediately 
before the merger were exchanged for or became shares of the capi- 
tal stock of the new foreign corporation, subsection 87(4) applies to 
the foreign affiliate as if the references in that subsection to 


(i) “amalgamation” were read as “foreign merger’, 


(ii) “predecessor corporation” were read as 
eign corporation”, 


“predecessor for- 


(iii) “new corporation” were read as “new foreign corporation”, 
(iv) “adjusted cost base” were read as “relevant cost base’’, and 


(v) “May 6, 1974” were read as “November 12, 1981”; 
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Subpara. 95(2)(g.1)(ii) amended by 1998, c. 19, subsec. 122(5), applicable 
to taxation years that end after February 21, 1994. The subpara. formerly 
read: 


(ii) without reference to subsections 80(3) to (12), (15) and (17) and 
80.01(5) to (11) and sections 80.02 to 80.04; 


Para. 95(2)(a) amended, paras. 95(2)(a.1) to (a.4) added, by 1995, c. 21, 
subséc. 46(4), applicable to taxation years of foreign affiliates of taxpayers 
that begin after 1994 except that, where there has been a change in the 
taxation year of a foreign affiliate of a taxpayer in 1994 and after February 
22, 1994, the amended legislation applies to taxation years of such foreign 
affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Para. (a) formerly read: 


(a) in computing the income from an active business of a foreign 
affiliate of a taxpayer there shall be included 


(1) any income from sources in a country other than Canada that 
would otherwise be income from property or a business other 
than an active business, to the extent that it pertains to or is 
incident to an active business carried on in a country other than 
Canada by the affiliate or any other non-resident corporation 
with which the taxpayer does not deal at arm’s length, and 


(11) any amount paid or payable to the affiliate by, and, where 
the affiliate is a member of a partnership, the affiliate’s share of 
any amount paid or payable to the partnership by, 


(A) another foreign affiliate of the taxpayer, or 


(B) any other non-resident corporation with which the tax- 
payer does not deal at arm’s length 


to the extent that, in computing the amount prescribed to be its 
earnings from an active business other than a business carried 
on by it in Canada, that amount is deductible or would be de- 
ductible if the non-resident corporation were a foreign affiliate 
of the taxpayer; 


Para. 95(2)(g.1) added by 1995, c. 21, subsec. 32(4), applicable to taxation 
years that end after February 21, 1994. 


Paras. 95(2)(k) to (m) added by 1995, c. 21, subsec. 46(5), applicable to 
taxation years of foreign affiliates of taxpayers that begin after 1994 ex- 
cept that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new 
paragraphs apply to taxation years of such foreign affiliate of the taxpayer 
that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation year of such foreign affiliate. 


Subpara. 95(2)(h)(i) substituted by 1994, c. 21, s. 43, applicable to re- 
demptions, cancellations, acquisitions and reductions occurring after De- 
cember 21, 1992. That subpara. formerly read: 


(i) the redemption, cancellation or acquisition of shares of the capi- 
tal stock of, or the reduction of the capital of, the affiliate or another 
foreign affiliate of the taxpayer, or 


That portion of subpara. 95(2)(a)(ii) preceding cl. (A) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 71(5), applicable to 1987 et seg. That 
portion formerly read: 


(ii) any amount paid or payable to the affiliate by 
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Para. 95(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
71(6), applicable to taxation years beginning after July 13, 1990. Para. 
95(2)(b) formerly read: 


(b) the income of a controlled foreign affiliate of a taxpayer from 
services or an undertaking to provide services shall be deemed to be 
income from a business other than an active business if 


(i) the amount paid or payable in consideration therefor 


(A) is deductible in computing the income from a business 
carried on in Canada by any person in relation to which the 
affiliate is a controlled foreign affiliate or by a person re- 
lated to that person, or 


(B) was paid or payable by a person other than the taxpayer 
and may reasonably be considered to relate to an amount 
that was deductible by the taxpayer or a person related to 
the taxpayer in computing the income of that taxpayer or 
person from a business carried on in Canada, or 


(ii) the services are performed or are to be performed by any 
person referred to in subparagraph (1) who is an individual resi- 
dent in Canada; 


That portion of para. 95(2)(d.1) preceding subpara. (i) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 71(7), applicable to foreign mergers 
occurring after 1989. That portion formerly read: 


(d.1) where there has been a foreign merger of two or more prede- 
cessor foreign corporations in respect of each of which a taxpayer’s 
surplus entitlement percentage was not less than 90% immediately 
before the merger to form a new foreign corporation in respect of 
which the taxpayer’s surplus entitlement percentage immediately af- 
ter the merger was not less than 90% and, under the income tax law 
of the country in which the predecessor foreign corporations were 
resident immediately before the merger, no gain or loss was recog- 
nized in respect of any capital property of a predecessor foreign cor- 
poration that became capital property of the new foreign corporation 
in the course of the merger, the following rules apply: 


That portion of para. 95(2)(e.1) preceding subpara. (i) substituted by 1994, 

c. 7, Sch. II (1991, c. 49), subsec. 71(8), applicable to liquidations com- 

mencing after 1989. That portion formerly read: 
(e.1) where there has been a liquidation and a dissolution of a for- 
eign affiliate (in this paragraph referred to ‘as the “disposing affili- 
ate’) of a taxpayer in respect of which, immediately before the liq- 
uidation, the taxpayer’s surplus entitlement percentage was not less 
than 90% and, under the income tax law of the country in which the 
disposing affiliate was resident immediately before the liquidation, 
no gain or loss was recognized by the disposing affiliate in respect 
of any capital property distributed by it in the course of the liquida- 
tion to another foreign affiliate of the taxpayer resident in that coun- 
try, the following rules apply: 


Subpara. 95(2)(f)() substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec: 
71(9), applicable to dispositions after July 13, 1990. Subpara. (f)(i) for- 
merly read: 


(i) where that gain or loss is the gain or loss of a controlled foreign 
affiliate from the disposition of property other than excluded pro- 
perty, in Canadian currency, and 


Selected Cases [subsec. 95(2)]: Rostland Corp. v. Canada, [1995] 2 
C.T.C. 2276 (TCC) (Interest income in heavily leveraged real estate ven- 
ture was income from an active business and not FAPI). 


(2.1) Rule for definition “investment business” — 
For the purposes of the definition “investment business” 
in subsection (1), a foreign affiliate of a taxpayer, the tax- 
payer and, where the taxpayer is a corporation all the is- 
sued shares of which are owned by a corporation de- 
scribed in subparagraph (a)(i), such corporation described 
in subparagraph (a)(i) shall be considered to be dealing 
with each other at arm’s length in respect of the entering 
into of agreements that provide for, the purchase, sale or 
exchange of currency and the execution of such agree- 
ments where 


(a) the taxpayer is 


(1) a bank, a trust company, a credit union, an in- 
surance corporation or a trader or dealer in securi- 
ties or commodities resident in Canada, the busi- 
ness activities of which are subject by law to the 
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supervision of a regulating authority such as the 
Superintendent of Financial Institutions or a similar 


authority of a province, or 


(ii) a subsidiary wholly-owned corporation of a 


corporation described in subparagraph (i); 
(b) the agreements are swap agreements, 


similar agreements; 


(c) the agreements are entered in the course of a busi- 
ness carried on by the affiliate principally with persons 
with whom the affiliate deals at arm’s length in the 
country under whose laws the affiliate was formed or 
continued and exists and is governed and in which the 


business is principally carried on; and 


_ Proposed Amendment — 95(2. 
(c) the affiliate entered into the. agreements 


(other than Canada) under Ww 


affiliate was continued in. any 
formed or organized, or was last continued, or 


(ii) i in the course ofa life i insuranc business car- 
tied on by the affiliate principally in a country” 

other than Canada and principally with persons — 
_ with whom the affiliate deals a al i arm’ s ee if : 


aye that ae epry is 


: (I) the coin ee ee laws the aff. 

_iate is governed and any of exists, was (un- : 

_ less the affiliate was continued in any ju- 
risdiction) formed ¢ or orenniges or was last | 


continued, and 


(B) the business activities o the affiliate ae 


regulated in each oF countries: oo in 
clause (A); and — -. 


Application: The February 27, 2004 draft legislation, subsec. 133(20), 
will amend para. 95(2.1)(c) to read as above, in force on Royal Assent. 
The amendment may also, by election, be applicable to taxation years 
that begin after 1994: see —_ note to 95(2)(a) proposed 
amendments, 


If a taxpayer has made what. would, but for this par ok. be a valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the 
day that is the third anniversary of the day on which the amending Act 
receives Royal Assent, filed with the Minister of National Revenue a 
notice in writing to revoke the election, the election is deemed, other- 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 


Technical Notes: Subsection 95(2.1) provides a rule for the 
purpose of the arm’s length test in paragraph (a) of the defini- 
tion “investment business” in subsection 95(1). Under this rule, 
a foreign affiliate of a taxpayer, the taxpayer and, in certain 
circumstances, a regulated financial institution in Canada of 
which the taxpayer is a subsidiary wholly-owned corporation, 
are considered to be dealing with each other at arm’s length in 
respect of the entering into (and the execution of) agreements 
that provide for the purchase or sale, or exchange, of currency 
where all four of the conditions specified in paragraphs 
95(2.1)(a) to (d) are satisfied. 


forward 
purchase or sale agreements, forward rate agreements, 
futures agreements, options or rights agreements or 


(i) in the course of Cha on, aca ee 


ee nae the affili- 
ate is governed and any of exists, was (unless the 
risdiction) 
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The first condition, as specified in paragraph 95(2.1)(a), is that 
the taxpayer be (or be a corporation all of the issued shares of 
which are owned by a corporation that is) a bank, a trust com- 
pany, a credit union, an insurance corporation or a trader or 
dealer in securities, the business activities of which are by law 
subject to the supervision of the Superintenident of Financial 
Institutions or a similar provincial authority. © 


The second condition, as specified in paragraph 95(2.1)(b), is 


that the agreements be swap agreements, forward purchase or 
sale agreements, forward rate agreements, futures agreements, 
options or rights” agreements or similar agreements. 


The third condition, as Specified i in paragraph 95(2. 1)(C), is that 


the foreign affiliate entered i into the agreements in the course of 


a business carried on principally with arm’s length persons in 
the country in which the affiliate was formed (or continued) 
and exists and is governed, and in which the business i is princi- 
pally carried on by i _ 


The fourth conditian, « as cpoified. in paragraph 95(2. 1)(d), is 
that the terms and conditions of the sale or exchange be arm’s 
length terms and conditions. 


Subsection. 95(2. 1) permits 2 foreign affiliate Ae a er to 
deal with Canadian financial institutions in currency transac- 
tions entered into in the course of a business carried on by the 


ane principally with arm’s length persons in the foreign 


ond | is governed, oe in “which the business i is principally car- 


ried on. Such currency transactions of the affiliate are afforded 


the same tax treatment as that given to similar transactions ¢ con- 
ducted with foreign financial institutions. 


Paragraph 95(2. 1)(c) i is amended to require that the OED | af- 
filiate | entered into the agreements . 


* in the course of carrying on, principally site persons swith 
_ whom the affiliate deals at arm’s length, a business (other 
than a life insurance business) principally carried on in the 
: country (other than Canada) under whose laws the affiliate 
is governed and any of exists, was (unless the affiliate was 


continued in any ee formed or organized, or was 


_ last continued, or 


in the course of a life i insurance pikes Satie’ on by the 
affiliate principally in a country other than Canada and 
principally with | ve aon the aiiate — at 
arm’s length if 


_— that country is the country in which the business is prin- 
cipally carried on or is the country under whose laws 

_ the affiliate is governed and any of exists, was (unless 
the affiliate was continued in any jurisdiction) formed 

or organized, or was last continued ae clause 
952. I)(e)Gi)(A)), and 


— the business activities of the affiliate are regulated in 
each of the countries described in new clause 
95(2.1)(c)Gi)(A). 


Amended subsection 95(2.1) will, for aceon seat 
currency transactions of certain regulated foreign affiliates, of 
regulated life insurance corporations resident in Canada, that 
carry on an arm’s length foreign life insurance business princi- 
pally in a country different from their country of incorporation 
or continuation if the business activities are regulated in the 
country in which the business is principally carried on and in| 
the country under whose laws the affiliate was incorporated or 
last continued. 


The amendment to paragraph 95(2.1)(c) applies to taxation 
years, of a foreign affiliate of a taxpayer, that begin after 1999. 
However, see the commentary to new subsection 95(2.2) for 
details of an election to apply the amendments to amendment 
to paragraph 95(2.1)(c) to taxation years, of all foreign affili- 
ates of the taxpayer, that begin after 1994, Note also that the 
amendment to paragraph 95(2.1)(c) is included in the Global 
Section 95 Election package described [under 95(2)(a) — ed.] 


Letter from Dept. of Finance, October 12, 2000: See 
under 95(2.41),. 
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(d) the terms and conditions of such agreements are 
substantially the same as the terms and conditions of 
similar agreements made by persons dealing at arm’s 
length. 


Related Provisions: 95(2.41) — Foreign affiliate of life insurer. 


History: Subsec. 95(2.1) added by 1995, c. 21, subsec. 46(6), applicable 
to taxation years of foreign affiliates of taxpayers that begin after 1994 
except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new sub- 
section applies to taxation years of such foreign affiliate of the taxpayer 
that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


(2.2) Rule for subsec. (2) — For the purpose of sub- 
section (2), 


Proposed Amendment — - 95(2. 2) bon 
words _ 


(2.2) Rule foe subsection (2)- — For ihe pl 
subsection Q), other than Paragraphs On, an 


years that begin after 1994: see ppt ic 
amenements. 


notice in writing to revoke the election, the election is deemed, oth 
wise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the ‘Act, any assessment of. a 


taxpayer’s tax, interest and penalties payable under the Act for any taxa- _ 


tion year shall be made that is hese) to uke 8 an election. or revoca- 
tion referred to above into account. a a 


Technical Notes: Subsection 992, 2) a oe 
paragraphs 95(2. Za) and e for the 5 PURONE of subsection 
95(2). 


Paragraph 95(2. 2)(a) oie that in certain ciroumstatices. a 
non-resident corporation that was not a “foreign affiliate of a 
taxpayer in respect of which the taxpayer had a qualifying i in- 


terest throughout a taxation year” but was such a foreign affili- _ 


ate at the beginning or end of that year is deemed to be such a 
foreign affiliate of the taxpayer throughout that year. Those cir- 
cumstances are that a person has, in that year, acquired or dis- 
posed of shares of that non-resident corporation or any other — 
corporation and, because of that disposition or acquisition, that 
non-resident corporation became or ceased to be a foreign affil- 
iate of the taxpayer in respect of which the ms Daye! had a qual- 
ifying interest. 


Paragraph 95(2.2)(b) provides that, in certain circumstances, a 
non-resident corporation that was not related to a taxpayer and 
to a foreign affiliate of the taxpayer throughout a taxation year 
but was so related at the beginning or end of that year is 
deemed to be related throughout that year to the taxpayer and 
to the foreign affiliate. Those circumstances are that a person — 
has, in that year, acquired or disposed of shares of that non- 
resident corporation or any other corporation and, because of 
that disposition or acquisition, that non-resident corporation be-— 
came or ceased to be a non-resident corporation that was re- 
lated to the foreign affiliate and the taxpayer. 


Subsection 95(2.2) is amended in the following ways. 


poe that is the third anniversary ‘ot the ee on iwhich ce Act 
receives Royal Assent, filed with the Minister of National Revenue a 
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First, the “preamble” of subsection 95(2.2) is amended to en- 
sure that that subsection does not apply for the purpose of para- 
graph 95(2)(f). This amendment is consequential to the intro- 
duction of new subsection 95(2.22). For additional detail, see 
the commentary to subsection 95(2.22). 

Second, paragraph 95(2.2)(b) is amended so that the rule in that 
paragraph also applies if, because of the acquisition, that non- 
resident corporation would have become (if paragraph ~ 
251(5)(b) did not apply to rights contained in the agreement 
under which the person acquired the shares) a non-resident cor- 
poration that was related to the taxpayer or to the taxpayer and 
the foreign affiliate. The addition of the reference to paragraph 
251(5)(b) permits paragraph 95(2. 2)(b) to apply where the rele- 
vant commercial arrangements as a ie to soil shares 
which is then exercised. | | 


The amendments to tage 950 210) oe to the * “pream- 
£ a kore 


7 to taxation years, of a 
that oe after 1994: o 


upder 95(2. Nb). 


(a) a non-resident corporation that was not a foreign 
affiliate of a taxpayer in respect of which the taxpayer 
had a qualifying interest throughout a particular taxa- 
tion year shall be deemed to be a foreign affiliate of a 
taxpayer in respect of which the taxpayer had a quali- 
fying interest throughout that year where 


(i) a person has, in that year, acquired or disposed 
of shares of that non-resident corporation or any 
other corporation and, because of that acquisition 
or disposition, that non-resident corporation be- 
came or ceased to be a foreign affiliate of the tax- 
payer in respect of which the taxpayer had a quali- 
fying interest, and 


(ii) at the beginning of that year or at the end of 
that year, the non-resident corporation was a for- 
eign affiliate of the taxpayer in respect of which 
the taxpayer had a qualifying interest; and 


(b) a non-resident corporation that was not related to a 
foreign affiliate of a taxpayer and the taxpayer 
throughout a particular taxation year shall be deemed 
to be related to the foreign affiliate of the taxpayer and 
that taxpayer throughout that year where 


(1) a person has, in that year, acquired or disposed 
of shares of that non-resident corporation or any 
other corporation and, because of that acquisition 
or disposition, that non-resident corporation be- 
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came or ceased to be a non-resident corporation 
that was related to the foreign affiliate of the tax- 
payer and the taxpayer, and 


(ii) at the beginning of that year or at the end of 
that year, the non-resident corporation was related 
to the foreign affiliate of the taxpayer and the 
taxpayer. 


Proposed Amendment — 95(2.2)(b) _ 


(b) a non-resident corporation that was not related to — 
a taxpayer or to a taxpayer and a foreign affiliate of — 
the taxpayer, as the case may be, throughout a partic- 
ular taxation year is deemed to be related to the tax- 
payer or to the taxpayer and the foreign affiliate a : 
_ the taxpayer throughout | that year if 


(i) a person has, in that year, acquired or ee | 
of shares of the non-resident corporation or any 
other corporation and, because of that acquisition — 
or disposition, the non-resident corporation be- 
came (or would have become, if. paragraph 
~ 251(5)(b) did not apply to rights contained i in the 

agreement under which the person acquired the - 
shares), or ceased to be, a non-resident corpora- 
tion that was related to the taxpayer or to the tax- - 
payer and As ee affiliate oF the ees 
ac.rtiti‘sC*C / 


| GD at the oe or at be on oe ae year, 
the non-resident corporation was related to the 
taxpayer or to the taxpayer and the — ee 
ate of the taxpayer. 


Application: The February 27, 2004 draft lopislation. bee 13322), 
will amend para. 95(2.2)(b) to read as above, applicable to taxation 
years, of a foreign affiliate of a taxpayer, that end after 1999, However, 
if a taxpayer so elects in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the _ 
taxpayer’s taxation year that includes the day on which the amending 
legislation is assented to, the amendment applies to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment Ol. a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca-_ 
tion referred to above into account. 


Technical Notes: See under 95(2.2) opening words above. 
Letter from Dept. of Finance, February 12, 2001: 
Angelo Nikolakakis, Stikeman Elliott, Toronto” 
Dear Mr. Nikolakakis:. 

Relationship between ee ve b) and 251(5)(b) 


You are concerned that the application of paragraph 251(5)(b) 
to a right to acquire shares makes paragraph 95(2.2)(b) of the 
Act ineffective once the right is exercised and control of non- 
resident corporation is acquired in a taxation year. Paragraph 
95(2.2)(b) is intended to address the “related throughout the 
year” requirement in paragraph 95(2)(a) of the Act in respect of 
certain non-resident corporations which have become, or have 
ceased to be related to a particular corporation resident in Can- 
ada and a foreign affiliate of such a corporation during the tax- 
ation year. You are requesting that we amend paragraph 
95(2.2)(b) so that it would no longer be subject to paragraph 
251(5)(b) as it applies in respect of the right that results in the 
acquisition of the shares. 


We are prepared to recommend to the Minister that paragraph 
95(2.2)(b) be amended to deal with this concern. The amend- 
ment would ensure that the existence of a right to acquire 
shares of a non-resident corporation referred to in paragraph 
251(5)(b) of the Act that was exercised and the exercise of 
which resulted in the non-resident corporation becoming re- 
lated in the year to the corporation resident in Canada would 
not preclude subsection 95(2.2)(b) from deeming the non-resi- 


S. 95(2.21)(a) 


dent to be related to the corporation resident in Canada 
throughout the year. 


Precise effect of 95(2.2) 


You are concerned that the scope of paragraph 95(2.2) of the 
Act is not adequately defined. As a consequence, you are rec- 
ommending that the subsection be amended to ensure that it 
does not apply for the purposes of paragraph 95(2)(a) of the 
Act in respect of transactions occurring before a non-resident 
corporation actually becomes related to the corporation resi- 
dent in Canada. — 

We agree that clarification would be helpful and are prepared 
to recommend another amendment to subsection 95(2.2) of the 
Act, whereby transactions described in paragraph 95(2)(a) that 
occur before a non-resident corporation becomes related are 
excluded from the oe of subsection Ce 2 


Effective Date 


It will be Pomcaded that the gender be made effective 
for taxation years commencing after announcement date. It will 


also be recommended that taxpayer be permitted to elect to 


have the amendments apply to the 1994 and subsequent taxa- 
tion years of foreign affiliates where the taxpayer so vlecis | in 


respect of all the taxpayer’s foreign affiliates. 


Thank you for taking the time to express your concerns and we 


trust this letter addresses most of them. 


Yours: sincerely, — 
Brian Ernewein 
_ Director, Tax. Legislation Division, Tax Policy Branch 


Related Provisions: 95(2)(n) — Deemed FA and deemed qualifying 
interest; 95(2.21) — Exception. 


History: The opening words of subsec. 95(2.2) amended by 2001, c. 17, 
subsec. 73(9) to replace “paragraph (2)(a)” with “subsection (2)”, applica- 
ble to taxation years of a foreign affiliate of a taxpayer that begin after 
November 1999 except that, where the taxpayer so elects in writing and 
files the election with the Minister of National Revenue before the day of 
the taxpayer’s filing-due date for the taxation year that includes June 14, 
2001, the amendment applies to taxation years, of all of its foreign affili- 
ates, that began after 1994 and, notwithstanding subsecs. 152(4) to (5), 
any assessment of a taxpayer’s tax payable under the Act for any of those 
taxation years shall be made that is necessary to take into account the ap- 
plication of the amendment. 


Subsec. 95(2.2) added by 1995, c. 21, subsec. 46(6), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, 
where there has been a change in the taxation year of a foreign affiliate of 
a taxpayer in 1994 and after February 22, 1994, the new subsection applies 
to taxation years of such foreign affiliate of the taxpayer that end after 
1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Proposed Addition — 95(2.21) 


(2.21) Rule re subsection (2.2) — Subsection (2.2) 
does not apply for the purpose of paragraph (2)(a) in re- 
spect of any income or loss referred to in that paragraph, 
of a particular foreign affiliate of the taxpayer in respect 
of which the taxpayer has a qualifying interest through- 
out the taxation year of that particular affiliate or to 
which the taxpayer is related throughout the taxation 
year, to the extent that that income or loss relates to a 
transaction or event 


(a) that occurred before that particular affiliate be- 
came, as determined without reference to subsection 
(2.2), a foreign affiliate of the taxpayer in respect of 
which the taxpayer had a qualifying interest or to 
which the taxpayer is related; or 


3S 
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(b) that occurred before a non-resident corporation | Angelo Nikolakakis, Stikoman a _—— 
(other than that particular affiliate), or a foreign affil- | Dear Mr. Nikolakakis:.. | 8 
iate of the taxpayer (other than that particular affili- — S P h 95 5 — — oo 
ate), referred to in paragraph (2)(a) became, a deter- one of Paragraph 95( 10) 

mined without reference to subsection (2.2) : 


i) a seem alfiiate of ane neti) in ae Sp an6 of f 


You are also concerned that pre-acquisiti n transaction on in- — 


Notadthstoaihg ae 1520) a 
taxpayer’s tax, interest and penalties f 
tion year shall be made that is necessar 
tion ae to above 11D accor 


yee 
that relies, to a transaction or event 
* that occurred before that i et 


fee 95(2)(a) became, a as s deter i 
SubSecHOn ae a _ (2.3) Application of para. (2)(a.1) — Paragraph 
(2)(a.1) does not apply to a foreign affiliate of a taxpayer 
in respect of a sale or exchange of property that is cur- 
rency or a right to purchase, sell or exchange currency 


where 


(a) the taxpayer is 


(1) a bank, a trust company, a credit union, an in- 
surance corporation or a trader or dealer in securi- 
ties or commodities resident in Canada, the busi- 
ness activities of which are subject by law to the 
supervision of a regulating authority such as the 
Superintendent of Financial Institutions or a similar 
authority of a province, or 


oe Heo of. the apaye 
also. that new subsection Soak 21) 


Dear (xox) 


We are responding to your letter of Mi ve (ii) a subsidiary wholly-owned corporation of a 
corporation described in subparagraph (i); 
 (b) the sale or exchange was made in the course of a 
business carried on by the affiliate principally with 
persons with whom the affiliate deals at arm’s length 
in the country under whose laws the affiliate was 
formed or continued and exists and is governed and in 
which the HUES is anna carried on 1 by” it; and 


arises from oe of apie: property ees athseWise! Tt will | 
be recommended that this amendment, if adopted, apply to tax- : 
ation years of foreign affiliates commencing after 2000. 


I trust that this meets your DUO MENS 


Yours sincerely, 
Brian Ernewein . : 
Director, Tax Legislation Division, Tax Policy. Branch / : ee (other es 


Letter from Dept. of Finance, February 12, 2001: | _ the affiliate is gov 
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(unless the affiliate was continued in any jurisdic- 
tion) formed or organized, or was ges 


or 


pany, a credit union, an insurance corpora’ 
a trader or dealer in securities or commodities 
‘shes the activities of the business are regulated 


(A) under the laws of the country under 


laws the affiliate is governed and any. Ol ex 
- ists, was (unless the affiliate was continued i ins 
a any econ formed or ee or ues 


Sdn. toned or zie ney Hye was la: 


continued, Miere ete ae are oe / 


Technical Note: ‘Gubecbuon 95(2 3) 
iate from the application of paragrap 
to the sale or exchange of property 
conditions in that. subsection are met. 


One condition, found in paragraph 95(2.3)(b), ‘is Ame the sale o or 
exchange of property that is currency is made in course of a — 
business carried on by the affiliate principally with arm’s 
length persons in the country in which the affiliate is formed or — 
organized and exists and is governed and in | ee oy in L - 


ae ihe business is poe © cartied on. 


ee 


change to be wae = ‘the. Green a aftliee 3 in he course. of a a 
business conducted principally with arm’s ae Demons ‘AS : 


well, the following. conditions must be met: 


* the business must be principally. carried on in the country 2 
under whose laws the affiliate is governed and any of ex- 


ists, was (unless the affiliate was continued in any jurisdic- 
tion) formed or ees or was last continued, or 


«if the affiliate i is a foreign bank, a trust company, : a credit : 


union, an insurance corporation, or a trader or dealer in se- 
curities or commodities and the activities of the business 
are regulated 


— under the laws of the country oniee whose laws the af- 
filiate is governed and any of exists, was (unless the af- 
filiate was continued in any jurisdiction) formed or or- 

‘ganized, or was last continued and under the laws of 
each country in which the business is carried on 
through a permanent establishment (as defined by pro- 
posed new Regulation 8202) in that country, 


— under the laws of the country in which the business is 
principally carried on, or 


—if the affiliate is related to a particular corporation, 
under the laws of the country under the laws of which 
the particular corporation is governed and any of exists, 
was (unless the particular corporation was continued in 
any jurisdiction) formed or organized, or was last con- 
tinued, if those regulating laws are recognized under the 


(ii) the affiliate is a. Soceiga bale: aa tru 1 com- / 
Op Or 


ee when te 


S. 95(2.3)(b) 


laws of the country in which the business is principally 
_ carried on and all of those cicada are members of the 
"European Union. 


Auentel paragraph 95(2. 3)(b) applies to taxation years, of a 
foreign: affiliate of a taxpayer, that begin after 1999. 


Letter from Der of Finance, September 19, 2002: 
Dear boo] 


I am writing | in . reply to your letter dated August 16, 2002, in 
which you requested amendments to subsection 95(2.3) of the 
Income Tax Act (the “Act”) and to the definition “indebted- 
ae in ee ie 2) of the Act. 


ished. a ‘corporation acer the [xxx] (“Forco”). We understand 
hat Forco i controlled foreign affiliate of Canco. Canco is a 
corporation resident in Canada, and its business activities are 
subject by law to supervision by the Superintendent of Finan- 


cial [i tions. You have asked us to assume that Forco is res- _ 
ident in [xxx] for the purposes of the Canada-[xxx] Income Tax 
Convention and under the common law “mind and manage- 
ment” test. Forco intends to establish a branch in another for- 
eign unty, i.e., the United States, through which it will carry 
on business as a trader or dealer in securities. Forco’s business 


activities will be regulated. in that country. Forco’s. business 


will be principally carried on in that country and will employ 
more than [xxx]. You also mention that, as part of its financing 


arrangements, it is anticip ted that Forco will enter into [xxx] 


foreign e change swaps wii Canco in respect of its Canadian 


dollar borrowings as the functional f cuereney of Forco is cur- 


re C3 y al that ae 


laws (Forco] was pane or continued and exists and is gov- 

rn ich the business is principally carried on by it”. 
This requirement will not be met because Forco carries on bus- 
iness principally in a jurisdiction other than its place of forma- 
tion (or pontinualion): ‘From a tax policy: poe, of view, we 
and ‘could be extended vane ce parameters ecahl ned under 
related provisions in subsection 95. We are, therefore, prepared 
to recommend to the Minister of Finance that paragraph 
95(2.3)(b) be amended so that the test in that paragraph is satis- 
fied where the sale or exchange was made by the affiliate in the 
course of a business conducted principally with seuss with 
whom the affiliate deals at arm’s length, if 


. the business is principally carried on in the country (other 
than Canada) under whose laws the affiliate is governed 
and exists, is governed and was (unless the affiliate was 
continued in any jurisdiction) formed or organized, or is 
governed and was last continued, or 


* the affiliate is a foreign bank, a trust company, a credit 
union, an insurance corporation or a trader or dealer in se- 
curities or commodities and one of three alternative condi- 
tions is met. 


The first of those alternative conditions i is that the activities of 
the business are regulated: under the laws of the country under 
whose laws the affiliate is governed and exists, is governed and 
was (unless the affiliate was continued in any jurisdiction) 
formed or organized, or is governed and was last continued; 
and under the laws of each country in which the business is 
carried on. 


The second of those alternative conditions is that the activities 
of the business are regulated under the laws of the country 
(other than Canada) in which the business is principally carried 
on. 
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The third of those alternative conditions is that the activities of 
the business are regulated under the laws of the country in 
which a corporation related to the affiliate is governed and ex- 
ists, is governed and was (unless the non-resident corporation 
was continued in any jurisdiction) formed or organized, or is 
governed and was last continued, where those laws are Tecog- 
nized under the laws of the country in which the business is © 
principally carried on and all of those countries are @ ember of 
the European Union. . 


In your letter, you also expressed your concern that dee pe . 
eign exchange swaps entered into petyeen Forco and ee 


met because Forco carries on business  onecially ay a 
tion other than its ee of ee Se eae 


tion 95. We are, therefore, prepa to recomme 
ister of Finance that paragraph (c) of the definiti 
ness” in subsection 95(2.5) be amended so” that the 1 [ 
paragraph is met where the agreements are ent 
non-resident corporation with a person in the se 
ness conducted principally with persons with who 

resident eppentign seals 2 at anes ee if 


* the non-resident pea isa oo affiliate of th 
son and all of three particular conditions are met. 


The first particular condition is that the person that ente 
the agreement with the non-resident pe kee, is a taxpay 
described in paragraph 95(2. 3)(a). _ 


The second particular condition i is that the non-resident corpo 


insurance corporation or a trader or ‘dealer 3 in 
commodities. 
The third particular condition | is + that the activi es of the o 
business . ee . 


1. are regulated: under ihe los of the country Hinder whose _ 
laws the non-resident corporation is governed and exists, is _ 
governed and was (unless the non-resident corporation was _ 
continued in any jurisdiction) formed or organized, or is 
governed and was last continued; and under the laws of 

each country in which the business is carried on | 


2. are regulated under the laws of the country Ge than 
Canada) in which the business is principally carried on; or 


3. are regulated under the laws of the country in which a 
corporation related to the non-resident corporation is gov- _ 
erned and exists, is governed and was (unless the non-resi- _ 
dent corporation was continued in any jurisdiction) formed — 
or organized, or is governed and was last continued, where _ 
those laws are recognized under the laws of the country in 
which the business is principally carried on and all of those _ 
countries are members of the European Union. 


We will recommend that these amendments be applicable to 
taxation years of foreign affiliates of taxpayers that begin after 
1999. If the recommendation is acted upon, we anticipate that 
the amendments would be included in a future technical bill. 


Income Tax Act, Part I, Division B 


Thank you for writing. 
Yours sincerely, 


_ Len Parber 
General Director, Tax ‘Legislation Division, Tax x Policy 
_ Branch oe . : 


(c) the terms and conditions of the sale or exchange of 
such property are substantially the same as the terms 
and conditions of similar sales or exchanges of such 
property by persons dealing at arm’s length. 


History: Subsec. 95(2.3) added by 1995, c. 21, subsec. 46(6), applicable 
to taxation years of foreign affiliates of taxpayers that begin after 1994 
except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new sub- 
section applies to taxation years of such foreign affiliate of the taxpayer 
that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Regulations: 8202 (meaning of “permanent establishment” for 
95(2.3)(b)). 
(2.4) Application of para. (2)(a.3) — Paragraph 


(2)(a.3) does not apply to a foreign affiliate of a taxpayer 
in respect of its income derived directly or indirectly from. 
indebtedness to the extent that 


(a) the income is derived by the affiliate in the course 
of a business conducted principally with persons with 
whom the affiliate deals at arm’s length carried on by 
it as a foreign bank, a trust company, a credit union, an 
insurance corporation or a trader or dealer in securities 
or commodities, the activities of which are regulated 
in the country under whose laws the affiliate was 
formed or continued and exists and is governed and in 
which the business is principally carried on, and 


ne any role exists, ‘was sade 
oe in ssh ee f 


Af nae ae ‘on, or 


_ (iii) if the affiliate is retuied ¥ to a vedrporilion, of 
the country under the laws of which that related 
corporation is governed and any of exists, was 

(unless that related corporation was continued in 
any jurisdiction) formed or organized, or was last 

_ continued, if those regulating laws are recognized 
under the laws of the country in which the busi- 
ness is principally carried on and all of those 
countries are members of the European: Union, 
and 
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Application: The February 27, 2004 draft legislation, subsec. 133(25), — 


will amend para. 95(2, ie to read as above, in force on Royal Assent. _ 


deems income of a eis | affiliate. of a ‘taxpayer from Cana- 
dian source indebtedness, or from Canadian source lease obli- 
gations, to be income from a business other than an active busi- 
ness. Therefore, this income will be included in computing the 
affiliate’s foreign accrual property income (FAP). 


Subsection 95(2.4) provides that paragraph 95(2)(a.3) yall not 


apply in respect of income derived by a foreign affiliate of a 


taxpayer aad or Ee etonly from aac. to eee extent 
that 


whom the affiliate deals at arm’s length, and that was car- 
ried on by the affiliate as a foreign bank, a trust company, a 


credit union, an insurance corporation or a trader or dealer 


a securities or ne. cog 


e 


aed competitors congas a have. a Stbstanti i 


ket presence (paragraph 95(2. 4)(b) 


Paragraph 95(2. 4)(a) is amended. to refer to | income dened by _ 
the affiliate in the course of a business that was conducted prin- _ 
cipally with persons with whom the affiliate. deals at arm’s — 


length, and that was carried on oy the affiliate as a foreign 


bank, a trust company, a credit union, an insurance corporation, — 
or a trader or dealer in securities or co amoditie : ue activiti Ss 


of which are regulated under the laws — 


* of the country under whose laws the affiliate i is ‘governed 
and any of exists, was (unless the affiliate was continued in — 


any jurisdiction) formed or organized, or was last continued 

and of each country in which the business is carried on 
through a permanent establishment (as defined oe pipes: - 
new Regulation 8202) in that country, _ 


* of the country in which the business is principally carried 
Ono. 


e 


if the affiliate ( is seed to a P corporation, or the country 
under the laws of which that related corporation is gov- 
erned and any of exists, was (unless that related corporation 
was continued in any jurisdiction) formed or organized, or 
was last continued, if those regulating laws are recognized 
under the laws of the country in which the business is prin-_ 
cipally carried on and all of those countries are members of 
the European Union. 
Amended paragraph 95(2.4)(a) applies to taxation years, of a 
foreign affiliate of a taxpayer, that begin after1999. 
Letter from Dept. of Finance, September 19, 2002: See 
under 95(2.3)(b). 


(b) the income is derived by the affiliate from trading 
or dealing in the indebtedness (which, for this purpose, 
consists of income from the actual trading or dealing 
in the indebtedness and interest earned by the affiliate 
during a short term holding period on indebtedness ac- 
quired by it for the purpose of the trading or dealing) 
with persons (in this subsection referred to as “regular 
customers”) with whom it deals at arm’s length who 
were resident in a country other than Canada in which 
it and any competitor (which is resident in the country 
in which the affiliate is resident and regulated in the 
same manner the affiliate is regulated in the country 
under whose laws the affiliate was formed or contin- 
ued and exists and is governed and in which its busi- 
ness is principally carried on) compete and have a sub- 
stantial market presence, 


* the income was cic by the affiliate i in the course ola 
business that was conducted principally with persons with 


S. 95(2.41)(c) 


and, for the purpose of this subsection, an acquisition of 
indebtedness from the taxpayer shall be deemed to be part 
of the trading or dealing in indebtedness described in par- 
agraph (b) where the indebtedness 1s acquired by the affil- 
iate and sold to regular customers and the terms and con- 
ditions of the acquisition and the sale are substantially the 
same as the terms and conditions of similar acquisitions 
and sales made by the affiliate in transactions with per- 
sons with whom it deals at arm’s length. 


History: Subsec. 95(2.4) added by 1995, c. 21, subsec. 46(6), applicable 
to taxation years of foreign affiliates of taxpayers that begin after 1994 
except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new sub- 
section applies to taxation years of such foreign affiliate of the taxpayer 
that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 


(b) the first taxation year of such foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Regulations: establishment” for 


95(2.4)(a)). 


8202 (meaning of “permanent 


_ Probasalt) hi ddition - — ee 41) 


erson iden in Canada 

- of businesses carried on 
in Canada (referred to. thi: ‘subsection as the “Cana- 
dian indebtedness”) if _ = ——eese 


(a) the taxpayer is, at ‘ihe ° end of t the affiliate § taxa- 
: tion oe 


o. a life insurance. - corporation resident in Can- 

ada, the business activities of which are subject 

by law to the supervision of the Superintendent of 

_ Financial Institutions or a similar authority of a 
ce province, or : 


(i) a corporation pesidcot: in Catada that j is a sub- 
_ sidiary controlled corporation of a corporation 
_ described in subparagraph (i); 


(b) the Canadian indebtedness is used or held by the 
affiliate, throughout the period in the taxation year 
that that indebtedness was used or held by the affili- 
ate, in the course of carrying on a business (referred 
to in this subsection as the “foreign life insurance 
business’) that is a life insurance business carried on 
outside Canada (other than a business deemed by 
paragraph (2)(a.2) to be a separate business other 
than an active business), the activities of which are 
regulated 


(i) in the country under whose laws the affiliate is 
governed and any of exists, was (unless the affili- 
ate was continued in any jurisdiction) formed or 
organized, or was last continued, and 


(ii) in the country, if any, in which the business is 
principally carried on; 


(c) more than 90% of the gross premium revenue of 
the affiliate for the taxation year in respect of the for- 
eign life insurance business was derived from the in- 
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surance or reinsurance of risks (net wae reinsurance 


ceded) in respect of persons — 


(i) that were non-resident at the time that the pat 
cies in respect of those risks were issued or ce 


fected, and 


(ii) that were at that time dala at arm’s dona. 
with the affiliate, the taxpayer and all persons — 
that were related at that time to the anny or the | 


taxpayer; and 


(d) it is reasonable to congicethatihe affiliate used. 


or held the Canadian indebtedness 


(i) to fund a liability or reserve of the foreign i a 


insurance business, OF 


(ii) as capital that can reosonably be esaedees oS 
have been a for on eke ain life: an 


business. 


Application: The February 27, 2004 draft legislation, ‘subsec. 133(26), / 
will add subsec. 95(2.41), in force on Royal Assent. The subsec. may 
also, by election, be applicable to taxation years that begin after 1994: 


see Application note to 95(2)(a) proposed amendments.  . 


If a taxpayer has made what would, but for this paragraph, be a L Valid 
election as described above, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the. 
day that is the third anniversary of the day on which the amending Act 

receives Royal Assent, filed with the Minister of National Revenue a__ 
S decmier other- 


notice in writing. to revoke the election, the election 


tion year shall be made ai is S necessary to take e 
tion a to above into account. — 


dian source Gadebiedhess” or Fin Canadian source 


gations, to be income from a business other than an active busi- 
ness. This income will therefore be included in computing the 


affiliate’s FAPI. In general terms, new subsection 950. 


vides that paragraph 95(2)(a.3) will not apply to income of a 
foreign affiliate of a taxpayer from Canadian source indebi d- 
ness held by that asiligiy where that indebtedness is used or 


held 


* to fund a Gability or reserve of the foreign life insurance 


business of the affiliate, oC 


* as capital that can reasonably be borides to have been 


required for that life insurance business. | 
More specifically, new “subsection 95(2. 41) provides that, 


apply to a foreign affiliate of a taxpayer eda in Chae) in 


respect of the affiliate’s income for a taxation year derived, di- 


rectly or indirectly, from indebtedness of persons resident i 


Canada or from indebtedness in respect of businesses carried 
on in Canada (referred to as the “Canadian indebtedness”). 


The first condition, set out in paragraph 95(2. 41)(a), is that the 
taxpayer be at the end of the affiliate’s taxation year 


* a life insurance corporation resident in Canada, the bua 
ness activities of which are subject by law to the supervi- 
sion of the Superintendent of Financial Institutions’ or a 
similar authority of a province, or : 


* a corporation resident in Canada that is a subsidiary con- 
trolled corporation of such a life insurance corporation. 

The second condition, set out in paragraph 95(2.41)(b), is that 
the Canadian indebtedness be used or held by the affiliate, 
throughout the period (in the taxation year) that it was used or 
held by the affiliate, in the course of carrying on a business 
(referred to as the “foreign life insurance business”) that is a 
life insurance business carried on outside Canada (other than a 
business deemed by paragraph 95(2)(a.2) to be a “separate bus- 
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iness other than an active omg ; thes aes of which are — 
regulated 

* in the country under shibse: laws” the affiliate is governed 
and any of exists, was (unless the affiliate was cor 
: ne sete formed iia gues | or as last contin 


of a taxpayer. oi lease ae of persons ( ‘h 
pelea or eee that do not deal at arm’ s dong 


fos taxation “or of gee affiliates that fag nfens / i 
will also be recommended that < a taxpayer be permitted ae 
to have the amendment apply in respect of all the foreign affili- _ 
ates of the taxpayer in respect of their taxation years commenc- 
ing after 1994, which was s the applieatian date whe: vit was first 
introduced. - 


Thank you for bringing these. matters to our attention, 


Yours sincerely, ..- 

Brian Ernewein : tk 

Director, Tax pores Division, Tax Policy Branch | 
Letter from Dept. of Finenrent October, 12 : 2000: : 


Dear [xxx] 
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I am responding to your letters of August 6, 1999, April 27, 
ae copie 7, 2000, yene Sie coe and west 10, Kagel needa: 
eT oe 


(2.5) Definitions for para. (2)(a.3) — For the purpose 
of paragraph (2)(a.3), 


“excluded income” and “‘excluded revenue” for a taxa- 
tion year in respect of a foreign affiliate of a taxpayer 
mean, respectively, income or revenue, that is 


(a) derived directly or indirectly from a specified de- 
posit with a prescribed financial institution, 


(b) derived directly or indirectly from a lease obliga- 
tion of a person (other than the taxpayer or a person 
that does not deal at arm’s length with the taxpayer) 
relating to the use of property outside Canada, or 


(c) included in computing the affiliate’s income for the 
year from carrying on a business through a permanent 
establishment in Canada; 


Regulations: 8201 (meaning of “permanent establishment’). 


“indebtedness” does not include obligations of a person 
under agreements with non-resident corporations provid- 
ing for the purchase, sale or exchange of currency where 


(a) the agreements are swap agreements, forward 
purchase or sale agreements, forward rate agreements, 
futures agreements, options or rights agreements, or 
similar agreements, 


(b) the person is a bank, a trust company, a credit 
union, an insurance corporation or a trader or dealer in 
securities or commodities resident in Canada, the busi- 
ness activities of which are subject by law to the su- 
pervision of a regulating authority in Canada such as 
the Superintendent of Financial Institutions or a simi- 
lar authority of a province, 


(c) the agreements are entered into by the non-resident 
corporation in the course of a business carried on by it 
principally with persons with which it deals at arm’s 
length in the country under whose laws the non-resi- 


S. 95(2.5) ind 


dent corporation was formed or continued and exists 
and is governed and in which the business is princi- 
ane carried on by it, and 


Proposed Amendment — 
_ 95(2.5)“indebtedness”(c) 


- © the agreements are entered into by the non-resi- 
_ dent corporation in the course of a business con- 
ducted principally with persons with whom the non- 
2 resident corporation: deals at arm’s length, if 


(i) the business is principally carried on in the 
sountry (other than Canada) under whose laws 
he fase wie Oe toe is Bovemed and any 


‘suranc apaion « ora hades or aeslen: in se- 
urities ore mmodities, and — 


of the business are regulated 


der the aws of the country under 
A > non-resident corporation is — 
cae! and. any of exists, was (unless the 
1 esident corporation was continued in 
_ any jurisdiction), formed or organized, or 
was last continued and under the laws of 
each country in which the business is car- 
ried on through a permanent establishment 
(as defined by regulation) in that country, 
- (fD under the laws of the country (other 
than Canada) in which the oe. is ; prin- 
- cipally carried, or 


(MD) under the lavig of the eoanhy under 
whose laws a corporation related to the 
- non-resident corporation is governed and 
any of exists, was (unless that related cor- 
_ poration was continued in any jurisdiction) 
_ formed or organized, or was last contin- 
ued, where those laws are recognized 
under the laws of the country in which the 
business is principally carried on and all of 
_ those countries are members of the Euro- 
pean Union, and 
Apniieation: The February 27, 2004 draft legislation, subsec. 133(27), 
will amend para. (c) of the definition “indebtedness” in subsec. 95(2.5) 
to read as above, in force on Royal Assent. 
Technical Notes: The definition “indebtedness” in subsec- 
tion 95(2.5) provides an exception for a foreign affiliate of a 
certain Canadian taxpayers from the rules in subsection 
95(2)(a.3) for indebtedness arising under agreements providing 
for the purchase, sale or exchange of currency if the conditions 
set out that definition are met. 
One condition, found in paragraph (c) of the definition, is that 
agreements providing for the purchase, sale or exchange of cur- 
rency must be entered into in the course of a business carried 
on by the foreign affiliate principally with arm’s length persons 
in the country under whose laws the affiliate is formed or or- 
ganized and exists and is governed and in the country in which 
the business is principally carried on. 
Paragraph (c) is modified to require that the agreements pro- 
viding for the purchase, sale or exchange of currency must be 
entered into in the course of a business conducted principally 
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with arm’s length persons. As well, the following conditions 
must be met: 


* the business must be carried on principally in the country 
under whose laws the foreign affiliate is governed and any 
of exists, was (unless the affiliate was continued in any ju- 
risdiction) formed or organized, or was last continued; or 


the foreign affiliate must be a foreign affiliate of a person 
described in paragraph 95(2.3)(a), and that person must be 
a foreign bank, a trust company, a credit union, an insur- 
ance corporation, or a trader or dealer in securities or com- 
modities, and the activities of the business must be regu- 
lated 
— under the laws of the country under whose laws the af- 
filiate is governed and any of exists, was (unless the af- 
filiate was continued in any jurisdiction) formed or or- _ 


ganized, or was last continued and under the laws of — 


each country in which the business is carried on — 
through a permanent establishment (as defined by AS 
posed new Regulation 8202) in that country, _ 


— under the laws of the country in which the Dusines 1 is 
principally carried on, or 


— under the laws of the country under whose laws a cor- 
poration related to the non-resident corporation is gov- 
erned and any of exists, was (unless that related corpo- 
ration was continued in any jurisdiction) formed cr 
organized, or was last continued, if those regulating 
laws are recognized under the laws of the country in 
which the business is principally carried on and all of 
those countries are members of the European Union. 

The amendments apply to taxation years, of a foreign affiliate 
of a taxpayer, that begin after 1999. 

Letter from Dept. of Finance, September 19, 2002: See 
under 95(2.3)(b). 


(d) the terms and conditions of such agreements are 
substantially the same as the terms and conditions of 
similar agreements made by persons dealing at arm’s 
length; 


‘specified deposit’’ means a deposit of a foreign affiliate 
of a taxpayer resident in Canada with a prescribed finan- 
cial institution resident in Canada where 


(a) the income from the deposit is income of the affili- 
ate for the year that would, but for paragraph (2)(a.3), 
be income from an active business carried on by it ina 
country other than Canada (other than a business the 
principal purpose of which is to derive income from 
property including interest, dividends, rents, royalties 
or similar returns or substitutes therefor or profits from 
the disposition of investment property), or 


(b) the income from the deposit is income of the affili- 
ate for the year that would, but for paragraph (2)(a.3), 
be income from an active business carried on by the 
affiliate principally with persons with whom the affili- 
ate deals at arm’s length in the country under whose 
laws the affiliate was formed or continued and exists 
and is governed and in which the business is princi- 
pally carried on by it and the deposit was held by the 
affiliate in the course of carrying on that part of the 
business conducted with non-resident persons with 
whom the affiliate deals at arm’s length or that part of 
the business conducted with a person with whom the 
affiliate was related where it can be demonstrated that 
the related person used or held the funds deposited in 
the course of a business carried on by the related per- 
son with non-resident persons with whom the related 
person and the affiliate deal at arm’s length. 


History: The definitions “excluded income” and “excluded revenue” ad- 
ded to subsec. 95(2.5) by 2001, c. 17, subsec. 73(10); applicable to taxa- 
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tion years of foreign affiliates that begin after 1999 except that, where a 
taxpayer so elects in writing and files the election with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the taxa- 
tion year that includes June 14, 2001, subsec. 95(2.5) applies to taxation 
years, of all of the taxpayer’s foreign affiliates, that begin after 1994 ex- 
cept that, where there has been a change in the taxation year of a particular 
foreign affiliate of a taxpayer in 1994 and after February 22, 1994, the 
enacted provisions apply to taxation years of the particular foreign affiliate 
of the taxpayer that end after 1994, unless 


(a) the particular foreign affiliate had requested that change in the tax- 
ation year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject to 
income taxation; or 


(b) the first taxation year of the particular foreign affiliate that began 
after 1994 began at a time in 1995 that is earlier than the time that it 
would have begun if there had not been that change in the taxation 
year of the particular foreign affiliate, 


and, notwithstanding subsections 152(4) to (5), any assessment of a tax- 
payer’s tax payable under the Act for any of those taxation years shall be 
made that is necessary to take into account the application of this 
amendment. 


Subsec. 95(2.5) added by 1995, c. 21, subsec. 46(6), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, 
where there has been a change in the taxation year of a foreign affiliate of 
a taxpayer in 1994 and after February 22, 1994, the new subsection applies 
to taxation years of such foreign affiliate of the taxpayer that end after 
1994, unless 


(a) such foreign affiliate had requested that change in the taxation year 
in writing before February 22, 1994 from the income taxation author- 
ity of the country in which it was resident and subject to income taxa- 
tion; or 

(b) the first taxation year of such foreign affiliate that began after- 
1994 began at a time in 1995 that is earlier than the time that that 
taxation year would have begun if there had not been that change in 
the taxation of such foreign affiliate. 


Regulations: 7900 (prescribed financial institution). 


(3) Definition of “services” — For the purposes of 
paragraph (2)(b), “services” includes the insurance of Ca- 
nadian risks but does not include 


(a) the transportation of persons or goods; or 


(b) services performed 
purchase or sale of goods. 


Proposed Addition — 95(3)(c), (d) _ 
-(c) the transmission of electronic signals or electric- 
ity along a transmission system located outside Can- 
ada; or 


: (d) the minabacnirine or processing outside Canada, 
in accordance with the taxpayer’s specifications and 
under a contract between the taxpayer and the affili- 
ate, of tangible property that is owned by the tax- 
payer if the property resulting from the manufactur- 

__ ing or processing is used or held by the taxpayer in 
the ordinary course of the taxpayer’s business car- 
ried on in Canada. 
Application: The February 27, 2004 draft legislation, subsec. 133(28), 
will add paras. 95(3)(c) and (d), applicable to 2001 et seg. of a foreign 
affiliate of a taxpayer. The paras. may also, by election, be applicable to 
taxation years that begin after 1994: see Application note to 95(2)(a) 
proposed amendments. 


in connection with the 


If a taxpayer has made what would, but for this pata 3 be a valid 
election as described above (re para. (d)), and the taxpayer has, on or 
before the taxpayer’s filing-due date for the taxpayer's taxation year that 
includes the day that is the third anniversary of the day on which the 
amending Act receives Royal Assent, filed with the Minister of National 
Revenue a notice in writing to revoke the election, the election is 
deemed, otherwise than for the purpose of this paragraph, never to have 
been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxa- 
tion year shall be made that is necessary to take an election or revoca- 
tion referred to above into account. 
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Technical Notes: Paragraph 95(2)(b) provides that service 
income of a controlled foreign affiliate of a taxpayer will, 
under certain circumstances, be treated as income from a busi- 
ness other than an active business. 


Subsection 95(3) provides that, for the purpose of paragraph 
95(2)(b), “services” includes the insurance of Canadian risks 
but does not include 


* the transportation of persons or goods (paragraph 95(3)(a)), 
or 


* services performed in connection with the purchase or sale 
of goods (paragraph 95(3)(b)). 


New paragraph 95(3)(c) ensures that, for the purpose of para- 
graph 95(2)(b), the transmission of electronic signals or elec- 
tricity along a transmission system located oe Canada does 
not constitute “services” 


New paragraph 95(3)(d) accommodates certain types of con- 
tract manufacturing services provided by a foreign affiliate of a 
taxpayer. That paragraph ensures that, for the purpose of para- 
graph 95(2)(b), manufacturing or processing does not consti- 
tute “services” where it consists of manufacturing or process- 
ing outside Canada, in accordance with the taxpayer’s 
specifications and under a contract between the taxpayer and 
the affiliate, of tangible property that is owned by the taxpayer 
if the property resulting from the manufacturing or processing 
is used or held by the taxpayer in the ordinary course of the 
taxpayer’s business carried on in Canada. 


New paragraphs 95(3)(c) and (d) apply to the 2001 and subse- 
quent taxation years of a foreign affiliate of a taxpayer. How- 
ever, if the taxpayer elects in writing and files the election with 
the Minister of National Revenue on or before the taxpayer’s 
filing-due date for the taxpayer’s taxation year that includes the 
day on which these amendments are assented to, new 
paragraphs 95(3)(c) and (d) apply to the taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994. Note, 
also, that new paragraph 95(3)(d) is included in the Global Sec- 
tion 95 Election package described [under 95(2)(a) — ed.] 


Letter from Dept. of Finance, September 14, 2001: 
Dear [xxx] 
I am writing in reply to your letter to Mr. Wally Conway dated 


July 18, 2001 in which you requested an amendment to the Jn- — 


come Tax Act (the “Act’) to extend the scope of paragraph 
95(3)(a) of the Act. 


In your letter, you argue the following: 


¢ Paragraph 95(2)(b) of the Act can apply, inter alia, to the 
provision of services provided by a controlled foreign affil- 
iate of a taxpayer where the amount paid or payable in con- 
sideration for those services is deducted in computing the 
income from a business carried on in Canada by any person 
in relation to whom the affiliate is a controlled foreign affil- 
iate or a person related to the controlled foreign affiliate. 


Where applicable, paragraph 95(2)(b) of the Act deems the 
provision of such services to be a separate business other 
than an active business carried on by the affiliate. The main 
consequence of this characterization is that the income 
earned by the affiliate from the provision of the services is 
deemed to be foreign accrual property income (FAPI) of 
the affiliate. 


Subsection 95(3) provides an exception to paragraph 
95(2)(b). Subsection 95(3) excludes certain activities from 
constituting “services” for the purpose of paragraph 
95(2)(b). 

In particular, paragraph 95(3)(a) ensures that “the transpor- 
tation of persons or goods” is excluded from constituting 
“services” for the purpose of paragraph 95(2)(b). The pro- 
visions of paragraph 95(3)(a) do not offend paragraph 
95(2)(b), as there is no erosion of the tax base or diversion 
of income from Canada if the services are required by their 
very nature to be performed outside Canada. Specifically, 
the transportation of persons or goods outside Canada is, by 
its very nature, a service that must be performed outside 
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Canada and is therefore markedly different from services 
that otherwise could have been performed in Canada. 


Based on this policy rationale underlying paragraph 95(3)(a), 
you submit in your letter that subsection 95(3) should be ex- 
panded in scope to ensure also that the transmission of elec- 
tronic signals or electricity along a transmission system located 
outside Canada be excluded from being “services” for the pur- 
pose of paragraph 95(2)(b). We agree with this submission 
from a tax policy standpoint, and are therefore prepared to rec- 
ommend to the Minister of Finance that paragraph 95(3)(a) be 
amended to ensure that the transmission of electronic signals or 
electricity along a transmission system located outside Canada 
be excluded from being “services” for the purpose of paragraph 
95(2)(b). We will recommend that the amendment be effective 
for the 2001 and subsequent taxation years of foreign affiliates. 
If the recommendation is acted upon, I would anticipate that 
such an amendment would be included in the next technical 
bill. 

Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Proposed Addition — 95(3.1)-(3.8) 


(3.1) Designated property — subparagraph 
(2)(a.1)(i) — Designated property referred to in subpar- 
agraph (2)(a.1)(i) is property that is described in the por- 
tion of paragraph (2)(a.1) that is before subparagraph (i) 
that is 


(a) property that 


(i) was — in the course of carrying on a business 
in Canada — manufactured, produced, grown, 
extracted or processed in Canada by the taxpayer, 
or by a person with whom the taxpayer does not 
deal at arm’s length, or 


(ii) was — in the course of a business carried on 
by a foreign affiliate of the taxpayer outside Can- 
ada —- manufactured or processed from tangible 
property that, at the time of the manufacturing or 
processing, was owned by the taxpayer or by a 
person related to the taxpayer and used or held by 
the owner in the course of carrying on a business 
in Canada, if the manufacturing or processing 
was in accordance with the specifications of the 
owner of the tangible property and under a con- 
tract between that owner and that foreign 
affiliate; 


(b) property that was acquired, in the course of car- 
rying on a business in Canada, by a purchaser from a 
vendor if 


(1) the purchaser is the taxpayer or is a person res- 
ident in Canada with whom the taxpayer does not 
deal at arm’s length, and 


(ii) the vendor is a person 
(A) with whom the taxpayer deals at arm’s 
length, 
(B) who is not a foreign affiliate of the tax- 
payer, and 


(C) who is not a foreign affiliate of a person 
resident in Canada with whom the taxpayer 
does not deal at arm’s length; or 


(c) property that was acquired by a purchaser from a 
vendor if 


(i) the purchaser is the taxpayer or is a person res- 
ident in Canada with whom the taxpayer does not 
deal at arm’s length, 


S. 95(3.1)(¢) (ii) 


(ii) the vendor is a foreign affiliate of 
(A) the taxpayer, or 


(B).a person resident in Canada with whom 
the taxpayer does not deal at arm’s length, and 


(iii) that property was manufactured, produced, 
grown, extracted or processed in the country 
under whose laws the vendor is governed and any 
of exists, was (unless the vendor was continued 
in any jurisdiction) formed or organized, or was 
last continued and in which the vendor’s business 
is principally carried on. 
Technical Notes: New subsection 95(3.1) provides, for the 
purpose of amended subparagraph 95(2)(a.1)(i), a definition of 
the expression “designated property”. For more detail about 
that definition, see the commentary to subparagraph 
95(2)(a.1)(4). 
New subsection 95(3.1) applies after to taxation years, of a for- 
eign affiliate of a taxpayer, that begin after December 20, 2002. 
However, a taxpayer may elect to apply this amendment to tax- 
ation years that begin after 1994. For details about the election, 
refer to the commentary to subparagraph 95(2)(a.1)@). 


(3.2) Definitions — The following definitions apply 
for the purposes of this subsection and paragraphs 
(2)(c.1) to (c.6), (e.2) to (e.5) and (f.3) to (f.7) and sub- 
sections (3.3) to (3.6). 


“dividend-like redemption’’, of a share of the capital 
stock of a foreign affiliate (referred to in this definition 
as the “issuing foreign affiliate”) of a corporation resi- 
dent in Canada, means a redemption, an acquisition or a 
cancellation (in this definition referred to as the “re- 
demption”) of the share if 


(a) the share is (or would, if held by a foreign affili- 
ate of the corporation resident in Canada, be) ex- 
cluded property of another foreign affiliate of the 
corporation resident in Canada that, immediately 
before the redemption, held the share; and 


(b) the surplus entitlement percentage of the corpora- 
tion resident in Canada, in respect of the issuing for- 
eign affiliate, immediately before the redemption, is 
equal to the surplus entitlement percentage of the 
corporation resident in Canada, in respect of the is- 
suing foreign affiliate, immediately after the 
redemption. 


Technical Notes: New subsection 95(3.2) provides defini- 
tions for the purposes of new subsections 95(3.2), (3.3) to (3.6) 
and new paragraphs 95(2)(c.1) to (c.6), (e. 2)! to (e.5), and (f.3) 
to (f.9). 


See the commentary for those proposed new subsections and 
paragraphs for further detail. 


Note also that the expression “exempt trust”, as defined in sub- 
section 95(3.2), is also used in new paragraphs 95(2)(w) and 
(x) by reference. For detail, see the commentary to those 
paragraphs. 

“Dividend-like redemption” of a share of a foreign affiliate (re- 
ferred to here as the “issuing foreign affiliate”) of a corporation 
resident in Canada is a redemption, an acquisition or a cancel- 
lation (referred to here as the “redemption”) of the share if 


* the share is excluded property (or would be excluded pro- 
perty if the holder of the share were a foreign affiliate of 
the corporation resident in Canada) of another foreign affil- 
iate, of the corporation resident in Canada, that, immedi- 
ately before the redemption, held the share, and 


* the surplus entitlement percentage of the corporation resi- 
dent in Canada, in respect of the issuing foreign affiliate, 
immediately before the redemption, is equal to the surplus 
entitlement percentage of the corporation resident in Can- 
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ada, in respect of the issuing foreign affiliate, immediately 
after the redemption. 
Related Provisions: 95(3.6) — Partnerships and trusts. 


“eligible trust”, at any time, means a trust other than 
(a) a trust created or maintained for charitable 
purposes; 

(b) a trust governed by an employee benefit plan; 


(c) a trust described in paragraph (a.1) of the defini- 
tion “trust” in subsection 108(1); 


(d) a trust governed by a salary deferral arrangement; 


(e) a trust operated for the purpose of administering 
or providing superannuation, pension, retirement or 
employee benefits; or 


(f) a trust that at or before that time was a personal 
trust. 


Technical Notes: “Eligible trust’, at any time, is a trust other 
than 


* a trust created or maintained for charitable purposes, 
¢ a trust governed by an employee benefit plan, 


* a trust described in paragraph (a.1) of the definition “trust” 
in subsection 108(1), 


* a trust governed by a salary deferral arrangement, 


* a trust established for the purpose of administering a super- 
annuation, pension, retirement, or employee benefits plan, 
or ; i 


* a trust that, at or before the time, was a personal trust. 
Related Provisions: 95(3.6) — Partnerships and trusts. 


“exempt trust”, at a particular time in respect of a tax- 
payer resident in Canada, means a trust that, at that 
time, is a trust under which the interest of each benefici- 
ary (in this definition determined without reference to — 
subsection 248(25)) under the trust is, at all times that 
the interest exists during the trust’s taxation year that in- 
cludes the particular time, a specified fixed interest of 
the beneficiary in the trust, if at the particular time 


(a) the trust is an eligible trust; 


(b) there are at least 150 beneficiaries each of whom > 
holds a specified fixed interest in the trust with a fair 
market value of at least $500; and 


(c) the total of all amounts each of which is he, fair 
market value of an interest as a beneficiary under the 
trust held by a specified purchaser in respect of the 
taxpayer resident in Canada is not more than 10% of 
the total fair market value of all interests as a pehet: 
ciary under the trust. 


Technical Notes: “Exempt trust”, at a particular time. in 
respect of a taxpayer resident in Canada, is a trust that, at that 
time, is a trust under which the interest of each beneficiary (in 
this definition determined without reference to subsection 
248(25)) under the trust is, at all times that the interest exists 
during the trust’s taxation year that includes the particular time, 
a specified fixed interest of ne beneficiary in the trust, if at the 
particular time 


the trust is an eligible trust, 


* there are at least 150 beneficiaries each of whom holds a 
specified fixed interest in the trust with a fair market value 
of at least $500, and 


¢ the total of all amounts each of which is the fair market 
value of an interest as a beneficiary under the trust held by 
a specified purchaser in respect of the taxpayer resident in 
Canada is not more than 10% of the total fair market value 
of all interests as a beneficiary under the trust. 
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Related Provisions: 95(3.6) — Partnerships and trusts; 95(3.7) — 
Anti-avoidance rule re 150 beneficiaries. 


“participating interest’, in an entity, means 


(a) if the entity is a corporation, a share of the capital 
stock of the corporation; 


(b) if the entity is a trust, an interest as a Bensneiaty 
under the trust: 


(c) if the entity is a partnership, a barneship interest 
in the partnership; and 


(d) a property that is, under a contract, in dutty or 
otherwise, either immediately or in the future, and 
absolutely or contingently, convertible into, ex- 
changeable for, or a right to acquire, saiens or 
indirectly, 


(i) a share or interest described in an of 
paragraphs (a) to (c), or 


(ii) a property (other than money) the fair market 
value of which is determined primarily by refer- 
ence to the fair market value of bag shares or 
interests. 
Technical Notes: “Participating interest” i a corporation, 
trust or partnership, as the case may be, (referred to ak as the 
“entity’) is a property that is 
¢ where the entity is a corporation, a share of the capital 
stock of that corporation, - 


¢ where the entity is a trust, an interest as a beneficiary under 
that trust, 


* where the entity is a partnership, an interest in that partner 
ship, and 


¢ under a contract, in equity or otherwise, either immediately 


or in the future, and absolutely or contingently, convertible — 


into, exchangeable for or a right to acquire, directly or indi- 

rectly, a property described in paragraphs (a) to (c) of this 

definition, or a property the fair market value of which is 

determined principally by reference to those properties. 
The expression “entity” is defined in new amended subsection 
95(1). See the commentary to subsection 95(1) for more detail. 
Related Provisions: 95(3.6) — Partnerships and trusts; 248(1)“par- 
ticipating interest’ — Definition in 94.1(1) applies to the Act as a 
whole. 


“specified fixed interest’’, at a particular time in a trust, 
means a capital interest in the trust if 
(a) the interest includes, at the particular time, a right 
of the interest holder as a beneficiary under the trust 
to receive, at or after the particular time and directly 
from the trust, income or capital of the trust; 


(b) the interest was acquired, at or before the particu- 
lar time, from the trust by any interest holder for 
consideration equal to its fair market value at the 
time of the acquisition; and 


(c) no right of the interest holder as a beneficiary 
under the trust to any income or capital of the trust 
may cease to be a right of the interest holder other- 
wise than because of a disposition of the interest for 
consideration equal to the fair market value of the 
interest at the time of disposition or because of the 
disposition of the interest as a gift. 

Technical Notes: “Specified fixed interest”, at a particular 

time, in a trust is a capital interest in the trust if 


* the interest includes, at the particular time, a right of the 
interest holder as a beneficiary under the trust to receive, at 
or after the particular time and directly from the trust, in- 
come or capital of the trust, 


S. 95(3.2) spe 


¢ the interest was acquired, at or before the particular time, 
from the trust by any interest holder for consideration equal 
to its fair market value at the time of that acquisition, and 


* no right as a beneficiary under the trust to any income or 
capital of the trust may cease to be a right of the interest 
holder otherwise than because of a disposition of the inter- 
est for consideration equal to the fair market value of the 
interest at the time of disposition or because of the disposi- 
tion of the interest as a gift. 


Related Provisions: 95(3.6) — Partnerships and trusts. 


“specified purchaser”, at any time in respect of a par- 
ticular corporation resident in Canada, means a person 
or partnership that is, at that time, 


(a) the particular corporation; 


(b) a taxpayer resident in Canada with which the par- 
ticular corporation does not deal at arm’s length; 


(c) a foreign affiliate of a person described in para- 
graph (a) or (b); 
(d) a non-resident person with which a person de- 
scribed in any of paragraphs (a) to (c) does not deal 
at arm’s length; 


(e) a trust (other than an exempt trust) in which a 
person or partnership described in any of paragraphs 
(a) to (d) and (f) is beneficially interested; or 


(f) a partnership in which a person or partnership de- 
scribed in any of paragraphs (a) to (e) has, directly or 
indirectly in any manner whatever, a partnership 
interest. 
Technical Notes: “Specified purchaser”, at any time, in re- 
spect of a particular corporation resident in Canada is a person 
or partnership that is, at that time, 


e the particular corporation, 


* a taxpayer resident in Canada with which the particular cor- 
poration does not deal at arm’s length, 


¢ a foreign affiliate of a person described above, 


* a non-resident taxpayer with which a person described 
above does not deal at arm’s length, 


* a trust (other than an exempt trust) in which any person or 
partnership described above or below has a beneficial inter- 
est, or 


* a partnership in which a person or partnership described 
above has, directly or indirectly, in any manner whatever, a 
partnership interest. 


Related Provisions: 95(3.5)‘specified purchaser” — Definition for 
other purposes; 95(3.6) — Partnerships and trusts. 


‘specified vendor’, at any time in respect of a particu- 
lar corporation resident in Canada, means a person or 
partnership that is, at that time, 


(a) a foreign affiliate of the particular corporation; 


(b) a foreign affiliate of a partnership of which the 
particular corporation is a member; 


(c) a partnership a member of which is a person de- 
scribed in paragraph (a) or (b); or 


(d) a partnership in which a person or partnership de- 
scribed in any of paragraphs (a) to (c) has, directly or 
indirectly in any manner whatever, a partnership 
interest. 


Technical Notes: “Specified vendor’, at any time, in respect 
of a particular corporation resident in Canada, is a person or 
partnership that is, at that time, 


¢ a foreign affiliate of the particular corporation, 
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¢ a foreign affiliate of a partnership of which the particular 
corporation is a member, 


* a partnership a member of which is a person described 
above, or 


* a partnership in which any person or partnership described 
above has, directly or indirectly, in any manner whatever, a 
partnership interest. 

Subsection 95(3.2) applies after December 20, 2002. 


Related Provisions: 95(3.5)“specified vendor” — Definition for 
other purposes; 95(3.6) — Partnerships and trusts. 


(3.3) Definitions for paragraphs (2)(c.1) to 
(c.6) — The following definitions apply for the pur- 
poses of this subsection and paragraphs (2)(c.1) to (c.6). 


“contributed property” means a property 


(a) that was held by the disposed foreign affiliate at 
the original disposition time, and was held by a per- 
son or partnership that was not a specified purchaser 
in respect of the particular corporation resident in 
Canada immediately after a transaction or an event 
that is, or a series of transactions or events that 
includes, 


(1) a particular disposition described in clause 
(a)(i)(A) or Gi)(B) of the definition “triggering 
disposition”, 

(ii) the dissolution, winding-up, or cessation of 
the existence, described in paragraph (a) of the 
definition “specified discontinuance”, or 


(iii) a merger or combination described in para- 
graph (b) of the definition “specified discontinu- 
ance’; and 


(b) for which it is reasonable to conclude that one of 
the main reasons for holding the property at the orig- 
inal disposition time was 


(1) to avoid the disqualification of the particular 
disposition as a triggering disposition, or 


(11) to avoid the characterization of a particular 
dissolution, winding-up, or cessation of the exis- 
tence, of a specified purchaser in respect of a par- 
ticular corporation resident in Canada as a speci- 
fied discontimuance. 


Technical Notes: New subsection 95(3.3) provides defini- 
tions for the purposes of subsection 95(3.3) and paragraphs 
(2)(c.1) to (c.6). See the commentary for those proposed new 
paragraphs for further detail. 


“Contributed property” is a property 


¢ that was held by the disposed foreign affiliate at the origi- 
nal disposition time, and was held by a person or partner- 
ship that was not a specified purchaser in respect of the par- 
ticular corporation resident in Canada immediately after a 
transaction or event, or series of transactions or events that 
includes, 


—a particular disposition described in clauses (a)()(A) 
and (ii)(B) of the definition “triggering disposition’, 


— the dissolution, winding-up, or cessation of the exis- 
tence, described in paragraph (a) of the definition 
“specified discontinuance’, or 


—a merger or combination described in paragraph (b) of 
the definition “specified discontinuance”, and 


for which it is reasonable to conclude that one of the main 
reasons for holding the property at the original disposition 
time was 


— to avoid the disqualification of the particular disposition 
as a triggering disposition, or 


Income Tax Act, 


Part I, Division B 


— to avoid the characterization of a particular dissolution, 
winding-up, or cessation of the existence, of a specified 
purchaser in respect of a particular corporation resident 
in Canada as a specified discontinuance. 

Related Provisions: 95(3.2) — Definitions; 95(3. a — Partnerships 
and trusts; 248(5) — Substituted property. 


“specified discontinuance”, of a current holder in re- 
spect of a particular corporation resident in Canada, 
means 


(a) a dissolution, winding-up, or cessation of the ex- 
istence, of a corporation or partnership if, immedi- 
ately after a transaction or an event that is, or a series 
of transactions or events that includes, the dissolu- 
tion, winding-up or cessation, a person or partner- 
ship that is a specified purchaser, in respect of the 
particular corporation resident in Canada, 


(i) holds the specified share, or 


(ii) holds property that, immediately before the 
commencement of the transaction or event or of 
the series, was property (or property substituted 
for such property) of the disposed foreign affili- 
ate that, immediately before that commencement, 
had a total fair market value that was greater than 
50% of the total fair market value, immediately 
before that commencement, of all of the property 
(other than contributed property) of the disposed 
foreign affiliate; 


(b) a merger or combination of corporations or part- 
nerships if, immediately after a transaction or an 
event that is, or a series of transactions or events that 
includes, the merger or combination, a specified pur- 
chaser in respect of the particular corporation resi- 
dent in Canada 


(i) holds the specified share, or 


(ii) holds property that, immediately before the 
commencement of the transaction or event or of 
the series, was property (or property substituted 
for such property) of the disposed foreign affili- 
ate that, immediately before that commencement, 
had a total fair market value that was greater than 
50% of the total fair market value, immediately 
before that commencement, of all of the property 
(other than contributed property) of the disposed 
foreign affiliate; or 


(c) a disposition of a participating interest in the cur- 
rent holder if, in the course of a transaction or an 
event that is, or a series of transactions or events that 
includes, the disposition of the participating interest, 
the specified share (or any portion of the specified 
share) or a right to, or an interest in, the specified 
share (or any portion of the interest in the specified 
share) becomes property of a person or partnership 
that is a specified purchaser in respect of the particu- 
lar corporation resident in Canada. 


Technical Notes: “Specified discontinuance” of a current 
holder in respect of a particular corporation resident in Canada 
is 
* a dissolution, winding-up, or a cessation of the existence, of 
a corporation or partnership if, immediately after a transac- 
tion or event, or series of transactions or events that in- 
cludes the dissolution, winding-up or cessation, a person or 
partnership that is a specified purchaser in respect of the 
particular corporation resident in Canada, 


— holds the specified share, or 


— holds property that, immediately after the commence- 
ment of the transaction or event or of the series, was 
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property (or property substituted for such property) of 
the disposed foreign affiliate that, immediately before 
that commencement, had a total fair market value that 
was greater than 50% of the total fair market value, im- 
mediately before that commencement, of all of the pro- 
perty (other than contributed Poe of Ue aay 
foreign affiliate, 


* a merger or combination of corporations or partnerships iu, 
immediately after a transaction or event that is, or series of 
transactions or events that includes, the merger or combina- 
tion, a person or partnership that is a specified purchaser in 
respect of the particular corporation resident 1 in poe 


— holds the specified share, or — 


— holds property that, immediately before the. commence- 
ment of the transaction or event or of the series, was 


property (or property substituted for such property) of 


the disposed foreign affiliate that, immediately before 
that commencement, had a total fair market value that 
was greater than 50% of the total fair market value of 


all of the property (other than contributed ae of 


_the disposed foreign affiliate, or 


 « 


a disposition of a participating interest in the current older 


‘if, in the course of a transaction or event that is, or series of — 


transactions or events that includes, the disposition of the — 


participating interest, the specified share (or any portion of 
the specified share) or a right to or an interest in the speci- 


fied share (or any portion of the interest in the specified 


share) becomes property of a person or partnership that is a 


specified purchaser in respect of the — poe _ 


resident in Canada. _ 


Note that the expression ° “contributed Ss is defined in 
new subsection 95(3.3). 


Related Provisions: 95(3. — Defniicss. 95(3. iesiets Wisco. 


tinuance”, 95(3.5) ‘specified discontinuance” — Definitions for other 


purposes; 95(3. — and trusts; 248(5) — Substituted 


property. 


“triggering disposition”, af a specified share in tape 
of a particular corporation resident in Canada, means 
the first disposition, after the original disposition time, 
of the specified share to a person or partnership that is, 


immediately after that first disposition, not a specified 


purchaser in respect of the particular eorporton resi- 
dent in Canada, but does not include 


(a) a disposition of the specified share in seed of 
the particular corporation resident in Canada that 
arises in the course of 


(1) a dissolution, winding-up, or cessation of the 
existence, of 


(A) the disposed foreign affiliate if, immedi- 
ately after a transaction or an event that is, or 
a series of transactions or events that includes, 
the dissolution, winding-up or cessation, a 
specified purchaser in respect of the particular 
corporation resident in Canada holds property 
that, immediately before the commencement 
of the transaction or event or of the series, was 
property (or property substituted for such pro- 
perty) of the disposed foreign affiliate that, 
immediately before that commencement, had 
a total fair market value that was greater than 
50% of the total fair market value, immedi- 
ately before that commencement, of all of the 
property (other than contributed property) of 
the disposed foreign affiliate, or 


(B) a current holder in respect of the particular 
corporation resident in Canada if, immediately 
after a transaction or an event that is, or a se- 
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ries of transactions or events that includes, the 
dissolution, winding-up or cessation, a speci- 
fied purchaser in respect of the particular cor- 
poration resident in Canada holds the speci- 
fied share (or any portion of the specified 
share) or a right to, or an interest in, the speci- 
_ fied share (or any portion of the right to or in- 
_ terest in the specified share), or 


_ (ii) a merger or combination of corporations or 
partnerships if, immediately after a transaction or 
an event that is, or a series of transactions or 

events that includes, the merger or combination, a 
specified purchaser in respect of the particular 
conperaHon resident in Canada holds 


(A) the specified share (or any portion of the 
_ specified share) or a right to, or an interest in, 
a me acne share (or any portion of the right 


(B) property that, immediately Behe the 

commencement of the transaction or event or 

of the series, was property (or property substi- 

_ tuted for such property) of the disposed for- 

_ eign affiliate that, immediately before that 

- commencement, had a total fair market value 

that was greater than 50% of the total fair 

market value, immediately before that com- 

“mencement, of all of the property (other than 

contributed property) of the disposed foreign 
"affiliate; 


(b) a disposition of the cpeciticd share in respect of 
_the particular corporation resident in Canada that is 
ae of a series of transactions or events that includes 


_ (i) the disposition of the specified share to a per- 
son or partnership that is not a specified pur- 
chaser in respect of the particular corporation res- 

ident in Canada, and 


_ (ii) the acquisition, by a specified purchaser 1 in re- 
spect of the Scenes oS resident in 
Canada, of 


(A) the specified ian (or any portion of the 
specified share) or a right to, or an interest in, 
the specified share (or any portion of the right 
to or interest in the specified share), 


_ (B) a share, a right to a share, or a right to 
acquire a share (which share or right is re- 
ferred to in this subparagraph as a “substituted 
share’) of the same or a substantially similar 
class of shares of the capital stock of the dis- 
posed foreign affiliate as the specified share 
or a substituted share, or 


(C) a property the fair market value of which 
is determined primarily by reference to pro- 
perty that is the specified share (or a substi- 
tuted share) or to property that, at the original 
disposition time, was property (or property 
substituted for it) of the disposed foreign affil- 
iate, or to any combination of those proper- 
ties; or 


(c) a particular disposition of the specified share in 
respect of the particular corporation resident in Can- 
ada if, immediately after a transaction or an event 
that is, or a series of transactions or events that in- 
cludes, the particular disposition 


(i) a specified purchaser in respect of the particu- 
lar corporation resident in Canada holds property 


S. 95(3.3) tri Income Tax Act, Part I, Division B 


(other than contributed property) the fair market 

value of which is derived primarily from property _ 
that was, immediately sade - so icpune — 
tion time, 


| (B) property from which proper 
See aa affiliate eles, 


include —r—se 
ea cisposiion of fe pe 


, a or cee i 
or cessation 
es C 


the disposed for 
eee fap - 7 


a eke aie ee) ancien. or ic ‘ 
_ Series of transactions or events ee oy 


eS or a ne ae or an ‘interest in a pecified 
share (or any Porson of the Gee to or ‘interest i in n the 
oe share), CU 


property that, ae ee ie commuceee 
ment of the transaction or event or of the series, was 
property (or property substituted for such property) 
of the disposed foreign affiliate that, immediately oF , i 
before that commencement, had a total fair market _ (b) : a merger 0 or ~~ ati I 
value that was greater than 50% of the total fair -nerships if, immed 
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event that is, or a series of transactions or events that 
includes, the merger or combination, a person or 
partnership that is a specified purchaser, in respect of 
the particular Soper holds the eee Bip: 


perty; or -— 
(c) a oe tek of a Parteipating i interest setior the cur- 


2 | 
the athe property (or any portion ce the speci- 
fied property) or a right to, or an interest in, the : spec- 
ified PRS) eo any poet of the pened & Eee 


Technical Notes: ‘New lubeeorion 1 9503 4) ioviaee defini. 
tions for the purposes of proposed new paragraphs 95(2)(f.3) to 
(f.9). See the coenayy, for those Deepens new penal 
for ul detail. _ 


tion or event that j is, or series of j 
includes, the dissolution, cache or cessation, a speci- 
fied ee in en of the pee peporiion, 


e 
Q 
a 
oo 
QO 
— 
oO. 
cease 
°c 
o. 
S 
om 
es 
faa 
= 
oO 
Kes 


_ transactions or events that includes, the merger or combina- 
tion, a specified purchaser, in respect of the ee cor- 
poration, holds the specified Penny. oO. _ 


2 


transactions or events that includes, the sdinos 
participating interest, the specified property (or 


of the specified property) or a right to or an interest i in the. 


specified property (or any portion of the specified property) 


becomes property of a specified purchaser | in respect of the 


particular corporation. 


Related Provisions: 95(2)(. 7)— Desig ee pepe 
deemed continuation of specified property; 95(2)(f.8) — Where part of 


specified property disposed of; 95(3.2) — Definitions; 95(3.3)“specified _ 


discontinuance”, 95(3.5)“specified discontinuance’ — Definitions for 
other purposes; 9503. 6) — pe and trusts; 248(5) — pubstituicd 
property. 


“triggering disposition of a Gpecified property i in re- 
spect of a particular corporation resident in Canada, 
means the first disposition, after the original disposition 
time, of the specified property to a person or partnership 
that is, immediately after that first disposition, not a 
specified purchaser in respect of the particular corpora- 
tion resident in Canada, but does not include — 


(a) a disposition of the specified property in respect 
of the particular corporation resident in Canada that 
occurs in the course of 


(i) a dissolution, winding-up. or cessation of the 
existence, of a corporation or partnership if, im- 
mediately after a transaction or an event that is, 
or a series of transactions or events that includes, 
the dissolution, winding-up or cessation, a speci- 
fied purchaser in respect of the particular corpo- 
ration holds the specified property, or 


(ii) a merger or combination of corporations or 
partnerships if, immediately after a transaction or 
an event that is, or a series of transactions or 
events that includes, the merger or combination, a 


S. 95(3.4) tri 


_ specified purchaser in respect of the particular 
corporation holds the specified property; or 


(b) a disposition of the specified property in respect 
of the particular corporation resident in Canada that 
is part of a series . transactions or events that 

- includes : 


| @ the dispoditton’s oft the dei’ property to a 

_ person or partnership that is not a specified pur- 
chaser in respect of the particular corporation res- 
ident in Canada, and 


_ (ii) the acquisition, by a specified purchaser in re- 
| spect oF the parrieuler copeney resident in 
Canada, of 


(A) the spsctfied! property (or any portion of 
| tie specified property) or a right to, or an in- 
terest in, the specified property (or any portion 
of the right to or interest in the specified pro- 
___perty) (which right, interest or portion is re- 
~~ ferred to for the purposes of paragraphs 
7 (207) and « ) as a en Seas 
property”), 
(Ba propeny ora ane to acquire a property 
_ (which property or right is referred to in this 
clause and for the purposes of paragraphs 
(2, 7) and (f. 9) as a “designated replacement 
property”) that is substantially similar to the 
specified property or to the designated re- 
_ placement property, or 


(C) a property (referred to for the purposes of 

_ paragraphs (2)(f.7) and (f.9) as a “designated 

_ replacement property”) the fair market value 
_.. of which is determined primarily by reference 
to property that is the specified property or 
_ properties from which the specified property 
primarily derived its fair market value at the 
original disposition time. 


Technical Notes: 


“Triggering disposition”, of a specified 


property in respect of a particular corporation resident in Can- 
ada, is the first disposition, after. the original disposition time, 


media ‘ely after that first disposition, ‘not a specified purchaser 
in respect of the particular corporation, but does not include 


¢ a disposition of the specified property in respect of the par- 
ticular corporation resident in Canada that arises in the 
course of 


4 dissolution, winding-up, or cessation of the existence, 
“of a corporation: or partnership if, immediately after a 
transaction or event that is, or series of transactions or 
events that includes, the dissolution, winding-up or ces- 
sation, a specified purchaser in respect of the particular 

- corporation holds the specified property, and 


—— a merger or combination of corporations or partnerships 
if, immediately after a transaction or event that is, or 

series of transactions or events that includes, the merger 
or combination, a specified purchaser in respect of the 
particular corporation holds the specified property, or 


a disposition of the specified property in respect of the par- 
ticular corporation resident in Canada that is part of a series 
of transactions or events that includes 


— the disposition of the specified property to a person or 
partnership other than a specified purchaser in respect 
_ of the particular corporation resident in Canada, and 


— the acquisition, by a specified purchaser in respect of 
the particular corporation, of 


* the specified property (or any portion of the speci- 
fied property) or a right to or an interest in the spec- 
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ified property (or any portion of the right to or inter- 
est in the specified property) (which right, interest 
or portion is referred to for the purposes of 
paragraphs 95(2)(f.7) and (f.9) as a “designated re- 
placement property”), 


a property or a right to acquire a property (which 
property or right is referred to here and for the pur- 
poses of paragraphs 95(2)(f.7) and (f.9) as a “desig- 
nated replacement property”) that is substantially 
similar to the specified property or to the designated 
replacement property, or 


a property (referred to for the purposes of 
paragraphs 95(2)(f.7) and (f£.9) as a “designated re- 
placement property’’) the fair market value of which 
is determined primarily by reference to property 
that is the specified property or properties from 
which the specified property primarily derived its 
fair market value at the original disposition time. 
Subsection 95(3.4) applies after December 20, 2002. 


Related Provisions: 95(2)(f.7) — Designated replacement property 
deemed continuation of specified property; 95(2)(f.8) — Where part of 
specified property disposed of; 95(3.2) — Definitions; 95(3.3)“trigger- 
ing disposition”, 95(3.5)“triggering disposition” —- Definitions for other 
purposes; 95(3.6)— Partnerships and_ trusts; Se 
property. 


(3.5) Definitions for paragraphs (2)(h) to (h.5) — 
The following definitions apply for the purposes of this 
subsection and paragraphs (2)(h) to (h.5). 


“specified discontinuance’, of a current holder de- 
scribed in paragraph (2)(h.2), means 


(a) a dissolution, winding-up, or cessation of the ex- 
istence, of a corporation or partnership if, immedi- 
ately after a transaction or an event that is, or a series 
of transactions or events that includes, the dissolu- 
tion, winding-up or cessation, a specified purchaser 
in respect of the particular taxpayer holds the speci- 
fied property; 


(b) a merger or combination of corporations or part- 
nerships if, immediately after a transaction or an 
event that is, or a series of transactions or events that 
includes, the merger or combination, a specified pur- 
chaser in respect of the particular taxpayer holds the 
specified property; or 
(c) a disposition of a participating interest in the cur- 
rent holder if, in the course of a transaction or an 
event that is, or a series of transactions or events that 
includes, the disposition of the participating interest, 
the specified property (or any portion of the speci- 
fied property) or a right to, or an interest in, the spec- 
ified property (or any portion of the specified pro- 
perty) becomes property of a specified purchaser in 
respect of the particular taxpayer. 
Technical Notes: New subsection 95(3.5) provides defini- 
tions for the purposes of paragraphs 95(2)(h) to (h.5). See the 
commentary for those proposed new paragraphs for further 
detail. 


“Specified discontinuance”, 
paragraph 95(2)(h.2), is 


* a dissolution, winding-up, or cessation of the existence, of a 
corporation or partnership if, immediately after a transac- 
tion or event that is, or series of transactions or events that 
includes, the dissolution, winding-up or cessation, a speci- 
fied purchaser in respect of the particular taxpayer holds 
the specified property, 


of a current holder described in 


a merger or combination of corporations or partnerships if, 
immediately after a transaction or event that is, or series of 
transactions or events that includes, the merger or combina- 
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tion, a person or partnership that is a specified purchaser in 
respect of the particular taxpayer holds the specified pro- 


perty, or 


a disposition of a participating interest in the current holder 
if, in the course of a transaction or event that is, or series of 
transactions or events that includes, the disposition of the 
participating interest, the specified property (or any portion 
of the specified property) or a right to, or an interest in, the 
specified property (or any portion of the specified property) 
becomes property of a specified purchaser in respect of the 
particular taxpayer. — 


Related Provisions: 95(2)(h.3) — Designated replacement property 
deemed to be specified property; 95(2)(h.4) —- Where part of specified 
property disposed of; 95(2)(h.5) — Designated replacement property ac- 
quired by specified purchaser; 95(3.2) — Definitions; 95(3.3)‘‘specified 
discontinuance”, 95(3.4)“specified discontinuance” — Definitions for 
other purposes; 95(3.6) — Partnerships and trusts. 


e 


“specified purchaser”, at any time in respect of a par- 
ticular taxpayer resident in Canada, means a person or 
partnership that is, at that time, 


(a) the particular taxpayer; 


(b) a taxpayer resident in Canada with which the par- 
ticular taxpayer does not deal at arm’s length; 


(c) a foreign affiliate of a person described in para- 
graph (a) or (b); 


(d) a non-resident taxpayer with which a person de- 
scribed in any of paragraphs (a) to (c) does not deal 
at arm’s length; 

(e) a trust (other than an exempt trust) in which a 
person or partnership described in any of paragraphs 
(a) to (d) and (f) is beneficially interested; or 


(f) a partnership in which a person or partnership de- 
scribed in any of paragraphs (a) to (e) has, directly or 
indirectly in any manner whatever, a partnership 
interest. 

Technical Notes: “Specified purchaser”, at any time, in re- 
spect of a particular taxpayer resident in Canada, isa pen or 
partnership that is, at that time, 


¢ the particular taxpayer, 


* a taxpayer resident in Canada with which the particular tax- 
payer does not deal at arm’s length, 


¢ a foreign affiliate of a person described above, 


* a non-resident taxpayer with which a person described 
above does not deal at arm’s length, 


* a trust (other than an exempt trust) in which a person or 
partnership described above or below is beneficially inter- 
ested, or 


* a partnership in which a person or partnership described 
above has, directly or indirectly in any manner whatever, a 
partnership interest. 

Related Provisions: 95(2)(h.3) — Designated replacement Beoperty 
deemed to be specified property; 95(2)(h.4) — Where part of specified 
property disposed of; 95(2)(h.5) — Designated replacement property ac- 
quired by specified purchaser; 95(3.2) — Definitions; 95(3.2)“specified 
purchaser” — Definitions for other purposes; 95(3.6) — Partnerships 
and trusts. 


“‘specified vendor”, at any time in respect of a particu- 
lar taxpayer resident in Canada, means a person or part- 
nership that is, at that time, 

(a) a foreign affiliate of the particular taxpayer; 


(b) a foreign affiliate of a partnership of which the 
particular taxpayer is a member; 


(c) a partnership a member of which is a person de- 
scribed in paragraph (a) or (b); or 
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(d) a partnership in which a person or partnership de- 


scribed in any of paragraphs (a) to (c) has, directly or © 


indirectly in any manner whatever, a partnership 
interest. 


Technical Notes: “Specified vendor’, at any time, in respect 
of a particular taxpayer resident in Canada, is a person or part- 
nership that is, at that time, 


¢ a foreign affiliate of the particular taxpayer, 


¢ a foreign affiliate of a partnership of which the Abe 


taxpayer is a member, 


* a partnership a member of which is a aoe ‘described 
above, or 


* a partnership in which any person or febaentie described 
above has, directly or indirectly in any manner whatever, a 


partnership interest. 


Related Provisions: 95(2)(h.3) — Designated replacement property 
deemed to be specified property; 95(2)(h.4) — Where part of specified _ 
property disposed of; 95(2)(h.5) — Designated replacement property ac- _ 
quired by specified purchaser; 95(3.2) — Definitions; 95(3.2)“specified _ 
vendor” — Definitions for other purposes; 95(3.6) — Partnerships and _ 


trusts. 


“triggering disposition”, of a specified property in re- 
spect of a particular taxpayer resident in Canada, means 


the first disposition, after the original disposition time, — 
of the specified property, to a person or partnership that — 
is, immediately after that first disposition, not a speci- 
fied purchaser in respect of the parioniar taxpayer, but 


— not include 


(aja disposition of the cad property i in . respect 
of the particular taxpayer resident in Canada that oc- 
curs in the course of — 


(i) a dissolution, winding-up, or cessation of the 
existence, of a corporation or partnership if, im- 
mediately after a transaction or an event that is, 
or a series of transactions or events that includes, 
the dissolution, winding-up or cessation, a speci- 
fied purchaser in respect of the particular tax- 
- payer holds the specified property, or 
(ii) a merger or combination of corporations or 
partnerships if, immediately after a transaction or 
an event that is, or a series of transactions or 
events that includes, the merger or combination, a 
specified purchaser in respect of the particular 
taxpayer holds the specified property; or 


(b) a disposition of the specified property in respect 
of the particular taxpayer resident in Canada that is 
part of a series of transactions or events that includes 


(1) the disposition of the specified property to a 
person or partnership that is not a specified pur- 
chaser in respect of the particular taxpayer resi- 
dent in Canada, and 


(ii) the acquisition, by a specified purchaser in re- 
spect of the particular taxpayer resident in Can- 
ada, of 


(A) the specified property (or any portion of 
the specified property) or a right to, or an in- 
terest in, the specified property (or any portion 
of the right to or interest in the specified pro- 
perty) (which right, interest or portion is re- 
ferred to for the purposes of paragraphs 
(2)(h.3) and (h.5) as a “designated replace- 
ment property”), 


(B) a property or a right to acquire a property 
(which property or right is referred to in this 
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clause and for the purposes of paragraphs 
(2)(h.3) and (h.5) as a “designated replace- 
ment property”) that is substantially similar to 
the specified property or to the designated re- 
placement property, or 


(C) a property (which property is referred to 
for the purposes of paragraphs (2)(h.3) and 
(h.5) as a “designated replacement property”’) 
the fair market value of which is determined 
primarily by reference to property that is the 
specified property or properties from which 
the specified property primarily derived its 
fair market value at the original disposition 
time. 


Technical Notes: “Triggering disposition”, of a specified 
property in respect of a particular taxpayer resident in Canada, 
is the first disposition, after the original disposition time, of the 
specified property, to a person or partnership that is, immedi- 
ately after that first disposition, not a specified purchaser in re- 
spect of the particular taxpayer, but does not include 


* a disposition of the specified property in respect of the par- 
ticular taxpayer resident in Canada that occurs in the course 
of 


— a dissolution, winding-up, or cessation of the existence, 
of a corporation or partnership if, immediately after a 
_transaction or event that is, or series of transactions or 
events that includes, the dissolution, winding-up or ces- 
sation, a specified purchaser in respect of the particular 
taxpayer holds the specified property, or 


—~ a merger or combination of corporations or partnerships 
if, immediately after a transaction or event that is, or 
series of transactions or events that includes, the merger 

or combination, a specified purchaser in respect of the 
particular taxpayer holds the specified property, and 


s 


a disposition of the specified property in respect of the par- 
ticular taxpayer resident in Canada that is part of a series of 
transactions or events that includes 


_ — the disposition of the specified property to a person or 
partnership other than a specified purchaser in respect 
_ of the particular taxpayer resident in Canada, and 


—— the acquisition by, a specified purchaser in respect of 
_the particular taxpayer resident in Canada, of 


the specified property (or any portion of the specified pro- 
perty) or a right to or an interest in the specified property 
(or any portion of the right to or interest in the specified 
property) (which right, interest or portion is referred to for 
the purposes of paragraphs 95(2)(h.3) and (h.5) as a “desig- 
nated replacement property’), 


a property or a right to acquire a property (which property 
or right is referred to here and for the purposes of 
paragraphs 95(2)(h.3) and (h.5) as a “designated replace- 
ment property’) that is substantially similar to the specified 
property or to the designated replacement property, or 


a property (which property is referred to for the purposes of 
paragraphs 95(2)(h.3) and (h.5) as a “designated replace- 
ment property’) the fair market value of which is deter- 
mined primarily by reference to property that is the speci- 
fied property or properties from which the specified 
property primarily derived its fair market value at the origi- 
nal disposition time. 


Subsection 95(3.5) applies after December 20, 2002. 


Related Provisions: 95(2)(h.3) — Designated replacement property 
deemed to be specified property; 95(2)(h.4) — Where part of specified 
property disposed of; 95(2)(h.5) — Designated replacement property ac- 
quired by specified purchaser; 95(3.2) — Definitions; 95(3.3)“triggering 
disposition”, 95(3.4)“triggering disposition” — Definitions for other 
purposes; 95(3.6) — Partnerships and trusts. 
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(3.6) Partnerships and trusts — For the purposes of 
paragraphs (2)(c.1) to (c.5), (e.3) to (e.5), (f.3) to (£9) 
and (h) to (h.5) and subsections (3.2) to (3.5), in deter- 
mining if a non-resident corporation is a foreign affiliate — 
of a particular corporation resident in Canada or of a 
particular taxpayer resident in Canada, as the case may 
be, in circumstances where, at any time, a person or 
partnership (referred to in this subsection as the 
“holder”) is a member of a partnership, or has a benefi- 
cial interest in a trust (other than an exempt fas), 


(a) the partnership or the trust, as the case may be, i is 


deemed to be a non-resident corporation having cap- _ 


ital stock of a single class mice into- oe eos _ 
shares; 


(b) the holder is deemed to own at thee time e thal pro- a 

portion of the issued shares. of that class that 
(i) the fair market value, at that time, a the 
holder’s partnership interest in the partnership or 
of the holder’s beneficial i interest in 1 Ne ESE, as 
the case may be, _ 


is of 


(ii) the ae oe value. at that) time, of all part- 
nership interests in the partnership or - all be eC 
ficial interests in the trust; and — 


(c) for the purpose of paragraph (b), the fair m 
value, at any time, of the holder’s beneficial interest — 
in a trust (other than a non-discretionary trust within : 
the meaning assigned by subsection 17( DD) is 
deemed to be the fair market value, at t that time, of _ 
all beneficial interests in the trust. 


Technical Notes: New subsection 95 6) caves ‘niles to 


be used in determining if a non-resident corporation is a for- 
eign affiliate of a particular corporation resident in Canada or 
of a particular taxpayer resident in Canada for the purposes of _ 
paragraphs 95(2)(c.1) to (c.5), (e.3) to (e.5), (£.3) to (£.9) and 
(h) to (h.5) and subsections 95(3.2) to (3.5) where a person or 
partnership is a member a pepe ora Pen under L 
ainist _ 


New subsection 9503. 6) Los that in ee c a non- _ 
resident corporation isa foreign affiliate of a ‘particular « corpo- - 
ration resident in Canada or of a particular taxpayer resident in 
Canada, as the case may be, in circumstances where, at any 
time, a person or ‘partnership (which person or ‘partnership is 
referred to gs as the * ‘holder’ ie is a mene of a ae lership, | 


ae 


a ion eecdent corporation bays nreny oy f ceo 
class divided into 100 issued shares,  ~=—sesSs—M—CFr 


the holder is deemed, to own at that time that prenonion. of 
the issued shares of that class that the fair market value of © 


the holder’s partnership interest in the partnership or of the © 


holder’s beneficial interest in the trust, as the case may be, © 
is of the fair market value at that time of all partnership 
interests in the partnership or of all Seat ie in 
the trust, as the case may be, and 


the fair market value, at any time, of the bolder S heneficral 
interest in a trust (other than a non-discretionary trust 
within the meaning assigned by subsection 17(15)) is 
deemed to be the fair market value, at that time, of all bene- _ 
ficial interests in the trust. 


Subsection 95(3.6) applies after December 20, 2002. 
Related Provisions: 95(3.2) — Definitions. 


(3.7) Anti-avoidance — 150 beneficiaries — If it 
can be reasonably considered that one of the main rea- 
sons that an entity holds, at any time, a capital interest 
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in a trust is to cause the trust to satisfy the condition in 
paragraph (b) of the definition “exempt trust’ in subsec- 
tion (3.2), the trust is deemed not to Eve tan at 
that time that condition. 

Technical Notes: New subsection 95(3. 7) provides that if it 
can be reasonably considered that one of the main. reasons that © 
an entity holds, at any time, a capital interest in a trust is to 
cause the trust to satisfy the condition in ‘paragraph (b) of the 
definition “exempt trust” in subsection 95(3.2), the trust ‘is 
deemed not to have satisfied at that time that condition, 


Subsection oe 0 a after December 20, 2002 oo i : : 


to be Relwed in coupe the bem a of a 
eign affiliate (other than a controlled foreign affiliate) of : 


ortion of a capital gain) on 

woperty to which any of pro 
oe ) and (e) and (e.3) to (e.5) app 
5 on internal sales. of excluded pes 


ee or cane ese of ORS, greater than the ad- 
justed cost base of the property disposed of, in particular where 
the foreign jurisdiction does not tax capital gains. Where the 
foreign jurisdiction does tax capital gains, the particular corpo- 
ration resident in Canada may wish to.recognize gains because 
of the foreign taxes paid and the desire to create taxable surplus — 
to match the related taxes, which would be appropriate where 
the amount of tax reflects Canadian tax rates on capital gains. 


New subsection 95(3.8) provides that no amount may be added — 
to the exempt surplus of a foreign affiliate of a particular cor 
poration resident in Canada in respect of the gain arising on the 
internal disposition of excluded property if it is reasonable to 
conclude that one of the main reasons for claiming a relevant 
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cost base, or electing proceeds of disposition, greater than the | 


adjusted cost base of the property disposed of on that internal 
aed was the creation of eigrint ieee in. sen me. 


The factors to consider in making this de 


m3 agethoieasat 


: Gi), subsec. a. . to aaposnon: that ‘occur after Bebaan on 2 004. 


(4) Definitions — In this section, 


“direct equity percentage” at any time of any person in 
a corporation is the percentage determined by the follow- 
ing rules: 


(a) for each class of the issued shares of the capital 
stock of the corporation, determine the proportion of 
100 that the number of shares of that class owned by 
that person at that time is of the total number of issued 
shares of that class at that time, and 


(b) select the proportion determined under paragraph 
(a) for that person in respect of the corporation that is 
not less than any other proportion so determined for 
that person in respect of the corporation at that time, 


and the proportion selected under paragraph (b), when ex- 
pressed as a percentage, is that person’s direct equity per- 
centage in the corporation at that time; 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


“equity percentage” at any time of a person, in any par- 
ticular corporation, is the total of 


(a) the person’s direct equity percentage at that time in 
the particular corporation, and 


(b) all percentages each of which is the product ob- 
tained when the person’s equity percentage at that 
time in any corporation is multiplied by that corpora- 
tion’s direct equity percentage at that time in the par- 
ticular corporation 


except that for the purposes of the definition “participat- 
ing percentage” in subsection (1), paragraph (b) shall be 
read as if the reference to “any corporation” were a refer- 
ence to “any corporation other than a corporation resident 
in Canada”; 

Related Provisions: 94(1)(d) — Deemed ownership in trust deemed to 
be corporation for FAPI purposes. 
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‘‘relevant cost base” to a foreign affiliate of property at 
any time means the adjusted cost base. to the affiliate of 
the property at that time or such greater amount as the 
taxpayer claims not exceeding the fair market value of the 
property at that time. 


(4.1) Application of subsec. 87(8.1) — In this sec- 
tion, the expressions “foreign merger’, “predecessor for- 
eign corporation”, “new foreign corporation” and “‘for- 
eign parent corporation” have the meanings assigned by 
subsection 87(8.1). 


Origin of subsec. 95(4.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 87(8.1)). 


History: Subsec. 95(4.1) amended by 1999, c. 22, subsec. 25(2), applica- 
ble to a taxpayer in respect of a merger or combination of foreign 
corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer 
for which the taxpayer’s normal reassessment period, as defined 
in subsec. 152(3.1), has not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year 
of the taxpayer in which the taxpayer was exempt from tax under 
s. 149, 


unless the taxpayer elects by notifying the Minister of National Reve- 
nue in writing, before January 1, 2000, that the amendment not apply 
to the taxpayer in respect of the merger or combination. 


The subsec. formerly read: 


(4.1) In this section, the expressions “foreign merger”, “predecessor 
foreign corporation” and “new foreign corporation” have the mean- 
ings assigned by subsection 87(8.1). 


(5) Income bonds or debentures issued by 
foreign affiliates — For the purposes of this subdivi- 
sion, an income bond or income debenture issued by a 
corporation (other than a corporation resident in Canada) 
shall be deemed to be a share of the capital stock of the 
corporation unless any interest or other similar periodic 
amount paid by the corporation on or in respect of the 
bond or debenture was, under the laws of the country in 
which the corporation was resident, deductible in comput- 
ing the amount for the year on which the corporation was 
liable to pay income or profits tax imposed by the govern- 
ment of that country. 


Interpretation Bulletins: IT-388: Income bonds issued by foreign cor- 
porations (archived). 


(6) Where rights or shares issued, acquired or 
disposed of to avoid tax — For the purposes of this 
subdivision (other than section 90), 


(a) where any person or partnership has a right under a 
contract, in equity or otherwise, either immediately or 
in the future and either absolutely or contingently, to, 
or to acquire, shares of the capital stock of a corpora- 
tion or interests in a partnership and 


(1) it can reasonably be considered that the princi- 
pal purpose for the existence of the right is to cause 
2 or more corporations to be related for the purpose 
of paragraph (2)(a), those corporations shall be 
deemed not to be related for that purpose, or 


(11) it can reasonably be considered that the princi- 
pal purpose for the existence of the right is to per- 
mit any person to avoid, reduce or defer the pay- 
ment of tax or any other amount that would 
otherwise be payable under this Act, those shares 
or partnership interests, as the case may be, are 
deemed to be owned by that person or partnership; 
and 
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(b) where a person or partnership acquires or disposes 
of shares of the capital stock of a corporation or inter- 
ests in a partnership, either directly or indirectly, and it 
can reasonably be considered that the principal pur- 
pose for the acquisition or disposition is to permit a 
person to avoid, reduce or defer the payment of tax or 
any other amount that would otherwise be payable 
under this Act, that acquisition or disposition is 
deemed not to have taken place, and where the shares 
or partnership interests were unissued by the corpora- 
tion or partnership immediately before the acquisition, 
those shares or partnership interests, as the case may 
be, are deemed not to have been issued. 


Related Provisions: 17(14) — Similar rule re loans to non-residents; 
256(5.1) — Controlled directly or indirectly — control in fact. 


History: The opening words of subsec. 95(6) amended by 2001, c. 17, 
subsec. 73(11) to add the words “or interests in a partnership”, applicable 
after November 1999. 


Subpara. 95(6)(a)(ii) amended by the said c. 17, subsec. 73(12), applicable 
after November 1999. The subpara. formerly read: 


(ii) it can reasonably be considered that the principal purpose for the 
existence of the right is to permit any person to avoid, reduce or 
defer the payment of tax or any other amount that would otherwise 
be payable under this Act, those shares shall be deemed to be owned 
by that person or partnership; and 


Para. 95(6)(b) amended by the said c. 17, subsec. 73(13), applicable after 
November 1999. The para. formerly read: 


(b) where a person or partnership acquires or disposes of shares of 
the capital stock of a corporation, either directly or indirectly, and it 
can reasonably be considered that the principal purpose for the ac- 
quisition or disposition of the shares is to permit a person to avoid, 
reduce or defer the payment of tax or any other amount that would 
otherwise be payable under this Act, those shares shall be deemed 
not to have been acquired or disposed of, as the case may be, and 
where the shares were unissued by the corporation immediately 
prior to the acquisition, those shares shall be deemed not to have 
been issued. 


Subsec. 95(6) amended by 1995, c. 21, subsec. 46(7), applicable (as 
amended by 1998, c. 19, subsec. 305(1), deemed to have come into force 
on June 22, 1995) to rights acquired and shares acquired or disposed of in 
taxation years of foreign affiliates of taxpayers that begin after 1994 ex- 
cept that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the amendment 
applies to rights acquired and shares acquired or disposed of in taxation 
years of the foreign affiliate that end after 1994, unless 


(a) the foreign affiliate had requested the change in writing before 
February 22, 1994 from the income taxation authority of the country 
in which the foreign affiliate was resident and subject to income taxa- 
tion; or 


(b) the foreign affiliate’s first taxation year that began after 1994 be- 
gan at a time in 1995 that 1s earlier than the time at which that taxation 
year would have begun if the change had not occurred. 


Subsec. (6) formerly read: 


(6) Where rights or shares issued to avoid tax — For the pur- 
poses of this subdivision, 


(a) where any person has.a right under a contract, in equity or 
otherwise, either immediately or in the future and either abso- 
lutely or contingently, to, or to acquire, shares of the capital 
stock of a corporation, those shares shall, if one of the main 
reasons for the existence of the right may reasonably be consid- 
ered to be the reduction or postponement of the amount of taxes 
that would otherwise be payable under this Act, be deemed to 
be owned by that person; and 


(b) where any foreign affiliate of a taxpayer or any non-resident 
corporation controlled, directly or indirectly in any manner 
whatever, by the taxpayer or by a related group of which the 
taxpayer was a member has issued shares of a class of its capital 
stock and one of the main reasons for the existence or issuance 
of one or more of the shares of that class may reasonably be 
considered to be the reduction or postponement of the amount 
of taxes that would otherwise be payable under this Act, those 
shares shall be deemed not to have been issued. 
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(7) Stock dividends from foreign affiliates — For 
the purposes of this subdivision and subsection 52(3), the 
amount of any stock dividend paid by a foreign affiliate 
of a corporation resident in Canada shall, in respect of the 
corporation, be deemed to be nil. 


Interpretation Bulletins [subsec. 95(7)]: IT-88R2: Stock dividends. 


Definitions [s. 95]: “active business” — 95(1); “adjusted allocable 
tax” — Reg. 5912(2), 5913(2); “adjusted allocable tax refund” — Reg. 
5914(2); “adjusted cost base” — 54, 248(1); “adjusted suspended gain” — 
Reg. 5912(1); “adjusted suspended income” — Reg. 5913(1); “adjusted 
suspended loss” — Reg. 5914(1); “allowable capital loss” — 38(b), 
248(1); “amount”? —95(7), 248(1); “annuity” — 248(1); “arm’s 
length” — 95(2.1), 251(1); “bank” — 248(1); “beneficially interested” — 
248(25); “borrowed money”, “business” — 248(1); “business carried on in 
Canada” — 253; “Canada” — 253, 255, Interpretation Act 35(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital gain” — 39(1), 248(1); 
“capital interest” — 108(1), 248(1); “capital loss” — 39(1)(b), 248(1); 
“capital property” — 54, 248(1); “class” — of shares 248(6); “contributed 
property” — 95(3.3); “controlled” — 256(6), (6.1); “controlled directly or 
indirectly” — 256(5.1), (6.2); “controlled foreign affiliate” — 94.1(2)(h), 
95(1), 248(1); “corporation” — 94(1)(d), 248(1), Interpretation Act 35(1); 
“cost amount” — 248(1); “credit union” — 137(6), 248(1); “cumulative 
eligible capital” — 14(5), 248(1); “current vendor’ — 95(2)(h.2){i); ““de- 
preciable property” — 13(21), 248(1); “designated corporation” — 
95(2)(s); “designated partnership” — 95(2)(t); “designated property” — 
95(3.1); “direct equity percentage” — 95(4); “disposed foreign affili- 
ate” — 95(2)(c.1)(i); “disposition”, “dividend” —- 248(1); “dividend-like 
redemption” — 95(3.2); “eligible capital expenditure” — 14(5), 248(1); 
“eligible capital property’ —54, 248(1); “eligible property” — 
95(2)(f.91) ii); “eligible trust’? — 95(3.2); “employee” — 248(1); “em- 
ployee benefit plan” — 248(1); “entity” — 95(1); “equity percentage” — 
95(4); “excluded income” — 95(2.5); “excluded property” — 93(1.4)(a), . 
95(1); “excluded revenue” — 95(2.5); “exempt surplus” — 113(1)(a); 
“exempt trust” — 95(3.2); “fiscal period” — 249(2)(b), 249.1; “foreign 
accrual property income” — 95(1), 95(2), 248(1); “foreign affiliate’ — 
93.1(1), 94(1)(d), 95(1), 248(1); “foreign bank” — 95(1); “foreign busi- 
ness” — 95(2)G.1)G), 95(2)(k)@), 95(2)(k.2)(i); “foreign investment en- 
tity” — 94.1(1), 248(1); “foreign merger’, “foreign parent corporation” — 
87(8.1), 95(4.1); “foreign resource property” — 66(15), 248(1); “govern- 
ment of a country” — 95(2)(y); “holding corporation” — 95(2)(m)(iii); 


“income bond”, “income debenture” — 248(1); “income from an active 
business” — 95(1); “income from property” — 9(1), 95(1); “indebted- 
ness” — 95(2.5); “insurance corporation”, “insurer” — 248(1); “invest- 
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ment business”, “investment property”, “lease obligation” — 95(1); “lend- 
ing asset” — 95(1)“lending of money”, 248(1); “lending of money”, 
“licensing of property” — 95(1); “life insurance business”, “life insurance 
corporation” — 248(1); “life insurance policy” — 138(12), 248(1); “life 
insurer’, “Minister” — 248(1); “new foreign corporation” — 87(8.1), 
95(4.1); “new foreign corporation” — 87(8.1), 95(4.1); “non-discretionary 
trust” — 17(15), 248(1); “non-resident” — 248(1); “non-resident-owned 
investment corporation” — 133(8), 248(1); “operating partnership” — 
95(1)“investment — business’(b);  — “operator’’ — 95(2)g.1),  95(2)(k), 
95(2)(k.2), 95(2)(k.4); “original disposition time” — 95(2)(c.1)(), 
95(2)(f.3)G), 95(2)(h)(i); “participating interest” — 94.1(1), 94.1(2)(s), 
95(3.2), 248(1); “permanent establishment” — Reg. 8201, 8202; “per- 
son” — 248(1); “personal trust” — 248(1); “predecessor foreign corpora- 
tion” — 87(8.1), 95(4.1); “prescribed” — 248(1); “prescribed financial in- 
stitution” — Reg. 7900(1), (2); “property” — 248(1); “province” — 
Interpretation Act 35(1); “qualifying interest’ — 95(2)(m), (n), 95(2.2); 
“qualifying member” — 95(2)(o)-(r), 248(1); “qualifying shareholder” — 
95(2)(p), (q); “regulation” — 248(1); “related” — 95(2.2)(b), 95(6)(a)(a), 
251(2); “related group” — 251(4); “relevant cost base” — 95(4); “relevant 
foreign affiliate’ — 95(2)(c.2)(v), 95(2)(f.4)(iv); “resident” — 250; “‘resi- 
dent in Canada” — 94(3)(a)(vi1), 250; “salary deferral arrangement” — 
248(1); “services” — 95(3); “share”, “shareholder” — 248(1); “specified 
deposit” — 95(2.5); “specified depreciable property” — 95(2)(f.91)(v); 
“specified discontinuance” — 95(3.3), (3.4), (3.5); “specified fixed inter- 
est” — 95(3.2); “specified member” — 248(1); “specified property” — 
95(2)(f.3)), 95(2)(h)(); “specified purchaser ” — 95(3.2), (3.5); “speci- 
fied share” — 95(2)(c.1)(@); “specified taxation year” — 95(2)(j.1), 
95(2)(k), 95(2)(k.2); “specified vendor” — 95(3.2), (3.5); “status change 
time” — 95(2)(f.91); “subsidiary controlled corporation”, “subsidiary 
wholly-owned corporation” — 248(1); “surplus. entitlement percent- 
age’ —95(1); “tax treaty” — 248(1); “taxable Canadian business” — 
95(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income earned in Canada’ — 248(1); “taxation 
year” —95(1), 249; “taxpayer” — 248(1); “triggering disposition” — 
95(3.3), (3.4), (3.5); “trust”? — 104(1), 248(1), (3); “trust company” — 


7O2 


Subdivision j — Partnerships and Their Members S. 96(1)(d)(iii)(G) 


95(1); “undepreciated capital cost” — 13(21), 248(1); “writing” — Inter- 
pretation Act 35(1); “written” — Interpretation Act 35(1)“writing”’. 


Subdivision j — Partnerships and 
Their Members 


96. (1) General rules — Where a taxpayer is a member 
of a partnership, the taxpayer’s income, non-capital loss, 
net capital loss, restricted farm loss and farm loss, if any, 
for a taxation year, or the taxpayer’s taxable income 
earned in Canada for a taxation year, as the case may be, 
shall be computed as if 


(a) the partnership were a separate person resident in 
Canada; 


(b) the taxation year of the partnership were its fiscal 
period; 

(c) each partnership activity (including the ownership 
of property) were carried on by the partnership as a 
separate person, and a computation were made of the 
amount of 


(i) each taxable capital gain and allowable capital 
loss of the partnership from the disposition of pro- 
perty, and 


(11) each income and loss of the partnership from 
each other source or from sources in a particular 
place, 


for each taxation year of the partnership; 


(d) each income or loss of the partnership for a taxa- 
tion year were computed as if 


(i) this Act were read without reference to 
paragraphs 12(1)(z.5) and 20(1)(v.1), section 34.1, 
subsection 59(1), paragraph 59(3.2)(c.1) and sub- 
sections 66.1(1), 66.2(1) and 66.4(1), and 


Amendment [effective 2007] — 
96(1)(d)(i) 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 


2003), s. 10, amends subpara. 96(1)(d)(i) to delete “paragraphs 12(1)(z.5) 
and 20(1)(v.1)”, applicable to taxation years that begin after 2006. 


(i1) no deduction were permitted under any of sec- 
tion 29 of the Income Tax Application Rules, sub- 
sections 34.2(4) and 65(1) and sections 66, 66.1, 
66.2, 66.21 and 66.4; 


Proposed Addition — 96(1)(d)(iii) 

(iii) where at any time in a particular taxation 
year of the partnership the partnership’s property 
includes a participating interest in a particular 
non-resident entity (in this subparagraph, as de- 
fined in subsection 94.1(1)), in applying sections 
94.1 to to the partnership for the particular taxa- 
tion year in respect of the participating interest 


(A) the expression “controlled foreign affiliate 
of the taxpayer” in paragraph (a) of the defini- 
tion “exempt interest” in subsection 94.1(1) 
referred to a controlled foreign affiliate of the 
taxpayer and not to a controlled foreign affili- 
ate of the partnership, 


(B) in computing the income of the particular 
non-resident entity from a participating inter- 
est in another non-resident entity, the expres- 
sion “controlled foreign affiliate of the tax- 
payer” in paragraph (a) of the definition 
“exempt interest” in subsection 94.1(1) re- 
ferred to a controlled foreign affiliate of the 


taxpayer and not to a controlled foreign affili- 


ate of the particular non-resident entity, 


(C) the definition “fresh-start year’ in subsec- 
tion 94.3(1) did not apply and as if a reference 


in section 94.3 to a fresh-start year, of the par- 


ticular non-resident entity in respect of the 
partnership, were a reference to a taxation 


- year of the particular non-resident entity 


_ (I) that ends in a taxation year of the part- 
_ nership that begins after 2002, 


(ID that begins immediately after a preced- 
- Ing taxation year of the particular non-resi- 
_ dent entity, at the end of which the particu- 


lar non-resident entity was not a foreign 


investment entity or at the end of which 
_ the partnership property did not include a 
_ participating interest in the particular non- 
_ resident entity (other than an exempt inter- 

est, in this subparagraph as defined in sub- 
— section 94. 1(1) as modified by this subpar- 
_agraph), and 


(ID) at the end of which ihe particular non- 
resident entity is a foreign investment en- 
tity in which the partnership owns a partic- 
ipating interest “ is not an exempt 

_ interest, — 


_ (D) the expression ‘ ‘in the return of income for 


which the taxpayer elects” in paragraph 
24. 1(2)(h) were replaced with the expression 


“Wn respect of which a member of the taxpayer 


elects , 
(E) es 24, AVC were ° replaced 


: by the following: - 


| Gi) the non-resident entity would, if sub- 
section 93.1(1) applied in respect of each 


_ member (resident in Canada) of the tax- 
_ payer at the end of the non-resident en- 


__ tity’s taxation year referred to in subpara- 
_ graph (i), be a foreign affiliate of each 
such member in respect of which each 

such member would have a qualifying in- 
_ terest (within the meaning assigned by 
paragraph 95(2)(m)), 


(F) the expression “the taxpayer has not made 
any other election” in subparagraph 
94.1(2)(h)Giii) were replaced with the expres- 


sion “a member of the taxpayer has not made 


in respect of the taxpayer any other election”, 


(G) an election made under any of paragraph 
(a) of the definition “carrying value”, or para- 
graph (a) of the definition “financial state- 
ments’, in subsection 94.1(1), paragraph 
94.1(2)(e), (h) or (Gj), subparagraph (a)(iii) of 
the description of D in the definition “mark- 
to-market formula” in subsection 94.2(1), sub- 
paragraph 94.2(2)(c)(i), subparagraph 
94.2(3)(b)(Giii) or paragraph 94.3(3)(b) for a 
particular taxation year of the partnership 
were required to be filed under those provi- 
sions in respect of the partnership by the tax- 
payer with the Minister on or before the tax- 
payer's filing-due date for the taxpayer’s 
taxation year in which the particular taxation 
year ends, 


S. 96(1)(d)Gii)(H) 


Applets. The October 30, 2003 N 
(NRTs and FIEs), subsec. 18(1), will add 
ble to ae ees that a oe ter 2 


_ particular non-resident entity in respect of which subsection — 
94.1(3) would not have been. applicable: to the Particular; 


- dent eon in nee OE oe jee rst 
year (at the end of which 1 


_ (H) the Minister were required, in sending a 


written demand under — subparagraph > 
. 94. Oe. any of paragraphs 94.1(2)(p) to 
te of 228), or ‘subparagraph 


4. 32M by), to oe the ane to - 


: taxpayer, 


(D) any form, nation Or. Fok eation, in 
respect of a participating interest, in a foreign — 
investment entity, that is partnership property — 
_ in the particular taxation year, that is required — 
under any of sections 94.1 to 94.4 to be filed | 
_or included with a return of income were re- — 
included with the tax- 
payer’: s return of income for, the taxpayer 7 


quired: to be file 


taxation year in wi 
_~year ends... | | 


: : a) designations and notifications: 
information provide pi 
_ pee ided by t to i 


. paragraph (i) 


in it and it is a foreign investmel 
taxation year of the particular < 
2002 and that immediately follows a taxation year of the 


‘An election under paragraph | 94. 1(2)(h) - — to eat a foreign 


affiliate of the partnership as its controlled foreign affili- 
ate — 1s to be made by a member of the partnership and not 
by the partnership and can be made only if all of the mem- 
bers of the partnership that were resident in Canada would 
have qualifying interests (as defined in paragraph POD) 


_ in the foreign affiliate based on certain assumptions; 


A member of the partnership (rather than the parthership) is 
required to make a number of the elections, designations, 
notifications and provisions of information under sections 


94.1 to 94.4 in connection with the partnership’s participat- 


ing interests in foreign investment entities. In addition, the 


‘Minister in sending a demand for information to the partic- 


ular affiliate under subparagraph 94.1(2)(e)(iii) or 


Related Provisions: 
12(1)(y) — Auto provided to partner; 
partnership for international banking centre rules; 39.1(2)B(b), 39.1(4), 
(5) — Election to trigger capital gains exemption; 53(1)(e), 53(2)(c) — 
ACB of partnership interest; 66(16)— “person” includes partnership for 


Income Tax Act, Part I, Division B 


94. 3(2)(b) Gi), or any of paragraphs 94.1(2)(p) to (r) or 
- 94.2(2)(e), is required to send the demand also to the mem- | 
ber in connection with the partnership’ s parlicipanng, inter- 
este in Red investment. entities. : 


(e) each gain of the partnership from the disposition of 
land used in a farming business of the partnership 
were computed as if this Act were read without refer- 
ence to. paragraph 53(1)(i); 


(e.1) the amount, if any, by which 


(i) the total of all amounts determined under 
paragraphs 37(1)(a) to (c.1) in respect of the part- 
nership at the end of the taxation year 


exceeds 


(ii) the total of all amounts determined under 
paragraphs 37(1)(d) to (g) in respect of the partner- 
ship at the end of the year 


were deducted under subsection 37(1) by the partner- 
ship in computing its income for the year; 


(f) the amount of the income of the partnership for a 
taxation year from any source or from sources in a © 
particular place were the income of the taxpayer from 
that source or from sources in that particular place, as 
the case may be, for the taxation year of the taxpayer 
in which the partnership’s taxation year ends, to the 
extent of the taxpayer’s share thereof; and 


(g) the amount, if any, by which 


(1) the loss of the partnership for a taxation year 
from any source or sources in a particular place, 


exceeds 


(ii) in the case of a specified member Gitta the 
meaning of the definition “specified member” in 
subsection 248(1) if that definition were read with- 
out reference to paragraph (b) thereof) of the part- 
nership in the year, the amount, if any, deducted by 
the partnership by virtue of section 37 in calculat- 
ing its income for the taxation year from that 
source or sources in the particular place, as the case 
may be, and 
(111) in any other case, nil 
were the loss of the taxpayer from that source or from 
sources in that particular place, as the case may be, for 
the taxation year of the taxpayer in which the partner- 
ship’s taxation year ends, to the extent of the tax- 
payer’s share thereof. 


12(1)) — Inclusion of partnership income; 
33.1(2)(a) — “person” includes 


flow-through share rules; 66(18) — Resource, expenditures claimed by 
members of partnerships; 66.1(7), 66.2(6), (7), 66.4(6), (7), 66.7111) — 


Resource expenses; 79(1), 79.1(1) — “person” 


includes partnership for 


rules re seizure of property by creditor; 80(1)“forgiven amount’B(k) — 
Debt forgiveness rules do not apply to debt forgiven by partnership to ac- 
tive partner; 80(1), 80.01(1) — “person” includes partnership for debt for- 
giveness rules; 80(15) — Application of debt forgiveness rules to partners; 


87(2)(e.1) — Amalgamation — partnership interest; 


93(1.2) — Disposi- 


tion of share of foreign affiliate; 93.1 — Shares of foreign affiliate held by 


partnership; 
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96(1.1) — Allocation of income share to retiring partner; 96(1.7) — Gains 
and losses; 96(1.9) — Foreign trusts and other foreign investment entities; 
96(2.1) — Limited partnership losses; 100(2.1) — Disposition of interest 
in partnership; 107(1)(d) — Stop-loss rule on disposition by partnership of 
interest in trust that flowed out dividends; 112(3.1) —— Stop-loss rule for 
partner on disposition by partnership of share on which dividends paid; 
118.1(8) — Donations made by partnership; 120.4(1)“split income’’(b) — 
Certain partnership income of children subject to income splitting tax; 
127(8), (8.1) — Investment tax credit of partnership or limited partner; 
127.52(1)(c.1) — Minimum tax — no deduction for losses of limited part- 
ner; 127.52(2) — Application of partnership income and loss for mini- 
mum tax purposes; 139.1(1) — “person” includes partnership for purposes 
of insurance demutualization; 152(1.4)—(1.8) — Determination by CCRA 
of partnership income or loss; 162(8.1) — Rules-where partnership liable 
to penalty; 187.4(c) — “person” includes partnership for Part IV.1 tax; 
209(6) — “person” includes partnership for tax on carved-out income; 
210 — Partnership as designated beneficiary; 212(13.1) — Non-resident 
withholding tax where payer or payee is a partnership; 227(5.2) — Part- 
nership liable for obligations re withholding tax; 227(15) — Assessment 
of partnership for Part XIII tax; 237.1(1) — “person” includes partnership 
for tax shelter identification rules; 244(20) — Notice to members of part- 
nerships; 251.1(4)(b) — “person” includes partnership for definition of af- 
filiated persons; Income Tax Conventions Interpretation Act 6.2 — Part- 
nership with Canadian resident partner cannot be resident in another 
country. 


History: Para. 96(1)(d) amended by 2001, c. 17, subsec. 74(1), applicable 


to fiscal periods that begin after 2000. Para. (d) formerly read: 


(d) each income or loss of the partnership for a taxation year were 
computed as if this Act were read without reference to paragraphs 
12(1)(z.5) and 20(1)(v.1), section 34.1 and subsections 66.1(1), 
66.2(1) and 66.4(1) and as if no deduction were permitted under any 
of section 29 of the Income Tax Application Rules, subsections 
34.2(4) and 65(1) and sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1997, c. 25, s. 21, applicable to fiscal periods 
that begin after 1996. Para, (d) formerly read: 


(d) each income or loss of the partnership for a taxation year were 
computed as if this Act were read without reference to paragraph 
20(1)(v.1), section 34.1 and subsections 66.1(1), 66.2(1) and 66.4(1) 
and.as if no deduction were permitted under any of section 29 of the 
Income Tax Application Rules, subsections 34.2(4) and 65(1) and 
sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1996, c. 21, 


subsec., 17(1), applicable after 
1994. The para, formerly read: 


(d) each income or loss of the partnership for a taxation year were 
computed as if this Act were read without reference to paragraph 
20(1)(v.1) and subsections 66.1(1), 66.2(1) and 66.4(1) and as if no 
deduction were permitted by section 29 of the Income Tax Applica- 
tion Rules, subsection 65(1) or section 66, 66.1, 66.2 or 66.4; 


Para. 96(1)(d) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
40(1), applicable to partnership fiscal periods commencing after Decem- 
ber 20, 1991. Para. (d) formerly read: 


(d) each income or loss of the partnership for a taxation year were 
computed as if this Act were read without reference to subsections 
66.1(1), 66.2(1) and 66.4(1) and as if no deduction were permitted 
by section 29 of the Income Tax Application Rules, subsection 65(1) 
or section 66, 66.1, 66.2 or 66.4; 


Selected Cases [subsec. 96(1)]: Canadian Solifuels Inc., [2001] 4 
C.T.C. 161 (FCA) (Provisions of subsec. 127(8) sufficient to deal with 
ITCs for partnerships without reference to computation rules in, subsec. 
96(1)); Spire Freezers Ltd. v. R., [1998] 2 C.T.C. 2764 (TCC); aff'd 
[1999] 3 C.T.C. 476 (FCA); rev’d [2001] 2 C.T.C. 40 (SCC) (Partnership 
did not exist because it was not created with a view to profit); Goldstein v. 
Canada, [1995] 2 C.T.C. 2036 (TCC) (Income retains its character as it 
flows through partnership); Signum Communications Inc. vy. Canada, 
[1991] 2 C.T.C. 31 (FCA) (Limited partner allowed losses greater than 
amount of capital contribution); Laxton v. Canada, [1989] 2 C.T.C. 85 
(FCA) (Joint venture not separate person); R. v. CFTO TV Ltd., [1982] 
C.T.C. 147 (FCTD) (Contractual right of partner to buy out taxpayer does 
not preclude deduction of partnership losses). 


Regulations: 229 (partnership information return); 1101(lab), 1102(1a) 
(depreciable property of partnership); 1210 (partner’s share of resource 
allowances). 

1.T. Application Rules: 20(3) (depreciable property of partnership held 
since before 1972). 


Interpretation Bulletins: [T-123R6: Transactions involving eligible 
capital property; IT-183: Foreign tax credit — member of a partnership 


S. 96(1.01) 


(archived); IT-259R4: Exchanges of property; IT-278R2: Death of a part- 
ner or of a retired partner; IT-346R: Commodity futures and certain com- 
modities; IT-353R2: Partnership interests — some adjustments to cost 
base (archived); IT-406R2: Tax payable by an inter vivos trust. See also 
list at end of s. 96. 


Information Circulars: 73-13: Investment clubs; 89-5R: Partnership 
information return. 


1.T. Technical News: No. 3 (use of a partner’s assets by a partnership); 
No. 6 (expenses paid personally by partner where fiscal years do not coin- 
cide — policy in para. 14 of IT-138R reversed); No. 25 (partnership is- 
sues); No. 30 (computation/allocation of partnership income and losses). 


Advance Tax Rulings: ATR-59: Financing exploration and develop- 
ment through limited partnerships; ATR-62: Mutual fund distribution lim- 
ited partnership — amortization of selling commissions. 


Forms: T1229: Statement of exploration and development expenses and 
depletion allowances; T2032: Statement of professional activities; T2121: 
Statement of fishing activities; T2124: Statement of business activities; 
T4068: Guide for the partnership information return; T5013 Summ: Part- 
nership information return; T5014: Partnership capital cost allowance 
schedule; T5015: Reconciliation of partner’s capital account; T5017: Cal- 
culation of deduction for cumulative eligible capital of a BeRpeeMe: 


dition — 96(1. ony - 


provision clarifies yi Bran a taxpayer may have 
cence to be a member of a partnership before the end of the 
partnership’ s fiscal period, an amount of the income or loss of 
the partnership is allocable to the taxpayer under subsection 
96(1). The amount so allocated is relevant to certain calcula- 
tions relating to partnership i income or loss, including the cal- 
culation of the adjusted cost base of the former member of the 
partnership ere he — the: a ceased to be 
member. : 


New wibsledon 96(1 ot) Abate doteicnftanding the rule in 
paragraph 98. 1(1)(d) that would otherwise deem a former part- 
nership member with a residual interest not to be a member of 
the partnership: for the purposes of certain provisions of the 
AC 


New paragraph 96(1.01)(a) does not require that partnership in- 
come or loss be calculated immediately after a member leaves © 
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the partnership. The income or loss allocation, including that of 
the former member, continues to be calculated after the end of 
the partnership’s fiscal period. In some circumstances the fiscal 
period of a partnership may end in a taxation year of the former 
member that is after the taxation year in which the partnership 
interest was disposed of. It is, therefore, possible that a member 
will not be required to report a partnership income allocation 
until the taxation year following that in which a capital gain or 
loss on the disposition of the partnership interest is required to - 
be reported. 


New paragraph 96(1.01)(b) clarifies that an income or loss al- 
location for the “stub period” during which a taxpayer was a 
member is included in the calculation of the adjusted cost base 
of the partnership interest at the time the former member dis- 
poses of the interest or a residual interest. The income or loss 
allocation will affect the calculation of a capital loss under par- 
agraph 98.1(1)(c) or subsection 100(2). Subsection 96(1.01) 
may ameliorate certain situations where, under the existing 
provisions of the Act, a former member may have been re- 
quired to report a capital gain in the year that the person left the 
partnership, only to be offset by a capital loss in a subsequent 
year. 


Example 


Ms. Brown was a partner in XYZ Partnership until June 30. 
The fiscal period end of the partnership ends December 31. 
The adjuste d cost base of her partnership interest on Janu- 
ary | was Nil. From January to June 30 she withdre w 
$16,000 in capital. 


Just before the end of the partnership’s fiscal period, all the 
partners agree that Ms. Brown’s share of income for the. 
period was $20,000. On December 30 she was paid $4,000 
in satisfaction of her residual] interest. 


A summary of Ms. Brown’s adjusted cost base is as 


follows: 
Adjusted 
Cost Base 
January 1, Year | Nil 
January 31, Drawings $<16,000> <16,000> 
Retirement of Ms. Brown, June 30 
December 30 
— Share of income for 6 20,000 4,000 
months 
— Payout of rights to equity 4,000 Nil 


December 31 — Fiscal period ends 


In the result, Ms. Brown is allocated $20,000 income under 
subsection 96(1.01). The adjusted cost base of her interest 
immediately before she retired on June 30 was $4,000 (i.e., 
$20,000 less $16,000). She is deemed by paragraph 
98.1(1)(b) to have disposed of her residual interest on De- 
cember 31 for proceeds of disposition of $4,000, such that 
she has no capital gain or loss on the disposition. 


Subparagraph 53(1)(e)(v) requires that “rights or things” 
(referred to in subsection 70(2)) in respect of the partner- 
ship interest of a deceased partner be included in the ad- 
justed cost base of the partnership interest of the deceased. 
This provision is no longer relevant to income of the part- 
nership to which a partner is entitled at the time of death, 
since new subsection 96(1.01) applies to the allocation of 
partnership income for the fiscal period in which the tax- 
payer dies. However, subparagraph 53(1)(e)(v) continues to 
apply in respect of other rights or things, if any, to which 
the deceased taxpayer is entitled through the partnership 
that are required to be included in the income of the de- 
ceased taxpayer under subsection 70(2). 


Related Provisions: 96(3) — Election by members of partnership. 


Income Tax Act, Part I, Division B 


(1.1) Allocation of share of income to retiring 
partner — For the purposes of subsection (1) and sec- 
tions 34.1, 34.2, 101, 103 and 249.1, 


(a) where the principal activity of a partnership is car- 
rying on a business in Canada and its members have 
entered into an agreement to allocate a share of the in- 
come or loss of the partnership from any source or 
from sources in a particular place, as the case may be, 
to any taxpayer who at any time ceased to be a mem- 
ber of 


(i) the partnership, or 


(ii) a partnership that at any time has ceased to ex- 
ist or would, but for subsection 98(1), have ceased 
to exist, and either 


(A) the members of that partnership, or 


(B) the members of another partnership in 
which, immediately after that time, any of the 
members referred to in clause (A) became 
members 


have agreed to make such an allocation 


or to the taxpayer’s spouse, common-law partner, es- 
tate or heirs or to any person referred to in subsection 
(1.3), the taxpayer, spouse, common-law partner, es- 
tate, heirs or person, as the case may be, shall be 
deemed to be a member of the partnership; and 


(b) all amounts each of which is an amount equal to © 
the share of the income or loss referred to in this sub- 
section allocated to a taxpayer from a partnership in 
respect of a particular fiscal period of the partnership 
shall, notwithstanding any other provision of this Act, 
be included in computing the taxpayer’s income. for 
the taxation year in which that fiscal period of the 
partnership ends. 


Related Provisions: 53(2)(c)—ACB_ of partnership _ interest; 
96(1.2) — Disposal of right to share in income; 96(1.3) — Deductions; 
96(1.4) — Right deemed not to be capital property; 96(1.5) — Disposition 
by virtue of death of taxpayer; 96(1.6) — Deemed members of partnership 
are deemed to carry on business. 


History: Subsec. 96(1.1) amended by 2000, c. 12, Sch. 2, s. 8, to replace 
“spouse, with “spouse, common-law partner,” applicable to 2001 ef seq., 
in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


The opening words of subsec. 96(1.1) amended by 1996, c. 21, subsec. 
17(2), applicable after 1994. The opening words formerly read: 


(1.1) For the purposes of subsection (1) and sections 101 and 103, 


Selected Cases [subsec. 96(1.1)]: CS7 Development Corp. v. R., 
[1999] 3 C.T.C. 2421 (TCC) (Partnership has no capital dividend 
account); Sauriol v. Canada, [1994] 2 C.T.C. 244 (FCA) (“Allocate” used 
in ordinary sense of assigning or setting aside and creating real right for 
recipient); Lachance v. Canada, [1994] 2 C.T.C. 185 (FCA) (Provision 
requires allocation of retired partner’s income among provincial sources); 
Dacen v. MNR, [1989] 2 C.T.C. 44 (FCTD) (Income improperly allocated 
to former partner when agreement unilaterally altered by remaining 
partners); Delesalle v. R.; R. v. Cohos, [1986] 1 C.T.C. 58 (FCTD) (Part of 
sum paid to retiring partner representing work in progress was capital 
repayment); Laferriére v. R., [1985] 2 C.T.C. 190 (FCTD); appealed to 
FCA (Sept. 9, 1985), File A-725-85 (Sale price’ for partnership interest 
including amounts for work in progress and accounts receivable was 
capital). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired 
partner; IT-338R2: Partnership interests — effects on adjusted cost base 
resulting from the admission or retirement of a partner. See also list at end 
of s. 96. 


(1.2) Disposal of right to share in income, etc — 
Where in a taxation year a taxpayer who has.a right to a 
share of the income or loss of a partnership under an 
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agreement referred to in subsection (1.1) disposes of that 
right, | 
(a) there shall be included in computing the taxpayer’s 


income for the year the proceeds of the disposition; 
and 


(b) for greater certainty, the cost to the taxpayer of 
each property received by the taxpayer as considera- 
tion for the disposition is the fair market value of the 
property at the time of the disposition. 

Related Provisions: 96(1.3) — Deductions. 


Interpretation Bulletins: See list at end of s. 96. 


(1.3) Deductions — Where, by virtue of subsection 
(1.1) or (1.2), an amount has been included in computing 
a taxpayer’s income for a taxation year, there may be de- 
ducted in computing the taxpayer’s income for the year 
the lesser of 


(a) the amount so included in computing the tax- 
payer’s income for the year, and 


(b) the amount, if any, by which the cost to the tax- 
payer of the right to a share of the income or loss of a 
partnership under an agreement referred to in subsec- 
tion (1.1) exceeds the total of all amounts in respect of 
that right that were deductible by virtue of this subsec- 
tion in computing the taxpayer’s income for previous 
taxation years. 

Interpretation Bulletins: IT-278R2: Death of a partner or of a retired 

partner; IT-338R2: Partnership interests — effects on adjusted cost base 


resulting from the admission or retirement of a partner. See also list at end 
of s. 96. 


(1.4) Right deemed not to be capital property — 
For the purposes of this Act, a right to a share of the in- 
come or loss of a partnership under an agreement referred 
to in subsection (1.1) shall be deemed not to be capital 
property. 

Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
adjusted cost base resulting from the admission or retirement of a partner. 


(1.5) Disposition by virtue of death of taxpayer — 
Where, at the time of a taxpayer’s death, the taxpayer has 
a right to a share of the income or loss of a partnership 
under an agreement referred to in subsection (1.1), sub- 
sections 70(2) to (4) apply. 

Related Provisions: 53(1)(e)(v) — Adjustments to cost base. 
Interpretation Bulletins: IT-212R3: Income of deceased persons — 


rights or things; IT-278R2: Death of a partner or of a retired partner. See 
also list at end of s. 96. 


(1.6) Members of partnership deemed to be 
carrying on business in Canada — Where a partner- 
ship carries on a business in Canada at any time, each tax- 
payer who is deemed by paragraph (1.1)(a) to be a mem- 
ber of the partnership at that time is deemed to carry on 
the business in Canada at that time for the purposes of 
subsection 2(3), sections 34.1 and 150 and (subject to 
subsection 34.2(7)) section 34.2. 

History: Subsec. 96(1.6) amended by 1996, c. 21, subsec. 17(3), applica- 
ble after 1993. The subsec. formerly read: 


(1.6) Members of partnership deemed to be carrying on 
business in Canada — Where a partnership carries on a business 
in Canada in a taxation year, each taxpayer who is deemed by para- 
graph (1.1)(a) to be a member of the partnership shall, for the pur- 
poses of subsection 2(3), be deemed to carry on that business in 
Canada in that year. 

Interpretation Bulletins: See list at end of s. 96. 

(1.7) Gains and losses — Notwithstanding subsection 


(1) or section 38, where in a particular taxation year of a 
taxpayer, the taxpayer is a member of a partnership with a 


S. 96(1.7) 


fiscal period that ends in the particular year, the amount 
of a taxable capital gain (other than that part of the 
amount that can reasonably be attributed to an amount 
deemed under subsection 14(1.1) to be a taxable capital 
gain of the partnership), allowable capital loss or allowa- 
ble business investment loss of the taxpayer for the partic- 
ular year determined in respect of the partnership is the 
amount determined by the formula 


AxB 
C 


where 


A is the amount of the taxpayer’s taxable capital gain 
(other than that part of the amount that can be attrib- 
uted to an amount deemed under subsection 14(1.1) to 
be a taxable capital gain of the partnership), allowable 
capital loss or allowable business investment loss, as 
the case may be, for the particular year otherwise de- 
termined under this section in respect of the 
partnership; 


B is the relevant fraction that applies under paragraph 
38(a), (a.1), (a.2), (b) or (c) for the particular year in 
respect of the taxpayer; and 


C is the fraction that was used under section 38 for the 
fiscal period of the partnership. 


Related Provisions: 96(1.71) — Transitional rule for 2000. 


History: The opening words of subsec. 96(1.7) amended by 2001, c. 17, 
subsec. 74(2), applicable to taxation years that end after February 27, 
2000. The opening words formerly read: 


(1.7) Notwithstanding subsection (1) or section 38, where in a par- 
ticular taxation year of a taxpayer (other than an individual who is 
not a testamentary trust) commencing before 1990, the taxpayer is a 
member of a partnership with a fiscal period ending in the particular 
year, the amount of its taxable capital gain (other than that part of 
the amount that can be attributed to an amount deemed under sub- 
section 14(1) to be a taxable capital gain of the partnership), allowa- 
ble capital loss or allowable business investment loss for the partic- 
ular year determined in respect of the partnership shall be the 
amount determined by the formula 


The descriptions of A and B in subsec. 96(1.7) amended by the said c. 17, 
subsec. 74(3), applicable to fiscal periods that begin after 2000. The de- 
scriptions formerly read: 


A is the amount of the taxpayer’s taxable capital gain (other than 
that part of the amount that can be attributed to an amount 
deemed under subsection 14(1) to be a taxable capital gain of 
the partnership) allowable capital loss or allowable business in- 
vestment loss, as the case may be, for the particular year other- 
wise determined under this section in respect of the partnership; 


B is the fraction that would be used under section 38 for the par- 
ticular year in respect of the taxpayer if the taxpayer had a capi- 
tal gain for the particular year; and 


‘Proposed Amendment — Election that 96(1.7) not apply 
_ for 2000 


Application: The February 27, 2004 draft legislation, subsec. 40(5), will 
enact the transitional rule below for subsec. 96(1.7). 


40, (5) If a taxpayer, who is a member of a partnership at the end of 
a particular fiscal period, of the partnership, that ends in the tax- 
payer’s 2000 taxation year, so elects in writing and files the election 
with the Minister of National Revenue on or before the taxpayer’s 
filing-due date for the taxpayer’s taxation year in which the amend- 
ing legislation is assented to, 


(a) subsection 96(1.7) of the Income Tax Act does not apply to 
the taxpayer’s 2000 taxation year: 


(b) the taxpayer is deemed to have a capital gain, a capital loss 
or a business investment loss in respect of the partnership for 
the particular fiscal period equal to the amount of the taxable 
capital gain, the allowable capital loss or the allowable business 
investment loss in respect of the partnership for the particular 
fiscal period, as the case may be, multiplied by the reciprocal of 
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the fraction in paragraph 38(a) of the Income Tax Act that ap- 
plies to the partnership for the particular fiscal period, 


(c) the amount of a capital gain, a capital loss or a business _ 

investment loss determined under paragraph (b) is deemed to be _ 
a capital gain, a capital loss or a business investment loss, as the _ 
case may be, of the taxpayer from a disposition of a capital pro- : 
perty on the day that the particular fiscal period ends; and 


(d) except as provided by this subsection, no amount shall be 
included in computing the taxpayer’s taxable capital gains, ‘ae 
lowable capital losses and allowable business investment losses _ 
in respect of the taxable capital gains, allowable capital losses _ 


and allowable business investment losses of the ale for . : 


the particular fiscal period. 
Technical Notes (December 20, 2002): The calculation of the Pa ‘gains 


inclusion rate of a taxpayer for the 2000 taxation year takes into account the net capital 


gains or losses of the taxpayer for the year 2000 other than those allocated by a part- 
nership. It is the inclusion rate of the taxpayer, determined without reference to the 
allocated partnership gains, that is applied to the taxpayer’s share’ of the partnership 
gains in determining the taxable capital gains of the taxpayer derived from the partner- 
ship capital gains. As a result, taxpayers with different inclusion rates report different 


amounts of taxable capital gains in respect of capital ee allocated to the aneyer by 


a partnership. 


Subclause 40(7) [now 40(S) — ed | of the legislation iiroducss a ona uansitionel 
rule under which members of a partnership may elect to treat capital gains and losses 
allocated to them by a partnership as their own capital gains and losses for the purpose 
of calculating the taxpayer’s capital gains inclusion rate for the year 2000. The gains 
and losses will be considered to have been realized by the ao. on nthe Joes on 
which the fiscal period of the partnership ends. - 


If a taxpayer so elects, subsection 96(1.7) will not apply. The taxpayer will be deemed 
to have realized (on the day on which the fiscal period of the partnership ends in the 


taxpayer's 2000 taxation year) a capital gain, a capital loss or a business investment 
loss in respect of the partnership equal to the amount of the taxable capital gain, the 
allowable capital loss or the allowable business investment loss, as the case may be, of 
the partnership allocated to the taxpayer, multiplied by the reciprocal of the fraction in 
paragraph 38(a) that applied to the partnership for the particular fiscal period. ‘Where 


the inclusion rate for the partnership cannot be determined, the rules in subsection | 


96(1.7) apply to determine the inclusion rate of the partnership. This capital gain, capi- 
tal loss or business investment loss is deemed to be a capital gain, capital | loss or busi- 
ness investment loss, as the case may be, of the taxpayer from a disposition of a a capital 
property on the day that the particular fiscal period ends. 


Interpretation Bulletins: See list at end of s. 96. 


(1.71) Application — Where the fraction referred to in 
the description of C in subsection (1.7) cannot be deter- 
mined by a taxpayer in respect of a fiscal period of a part- 
nership that ended before February 28, 2000, or includes 
February 28, 2000 or October 17, 2000, for the purposes 
of subsection (1.7), the fraction is deemed to be 


(a) where the fiscal period ended before or began 
before February 28, 2000, */4; 


(b) where the fiscal period began after February 27, 
2000 and before October 18, 2000, 7/3; and 


(c) in any other case, 1/2. 


History: Subsec. 96(1.71) added by 2001, c. 17, subsec. 74(4), applicable 
to fiscal periods that begin after 2000. 


(1.8) Loan of property — For the purposes of subsec- 
tion 56(4.1) and sections 74.1 and 74.3, where an indivi- 
dual has transferred or lent property, either directly or in- 
directly, by means of a trust or by any other means 
whatever, to a person and the property or property substi- 
tuted therefor is an interest in a partnership, the person’s 
share of the amount of any income or loss of the partner- 
ship for a fiscal period in which the person was.a speci- 
fied member of the partnership shall be deemed to be in- 
come or loss, as the case may be, from the property or 
substituted property. 

Related Provisions: 248(5) — Substituted property. 


Interpretation Bulletins: IT-511R: Interspousal and certain other trans- 
fers and loans of property. See also list at end of s. 96. 


Proposed Addition — 96(1.9) 


(1.9) Application of sections 94.1 and 94.2 — If 
an exempt taxpayer (as defined in subsection 94.1(1)) 


Income Tax Act, Part I, Division B 


for a taxation year is a member of a partnership at any | 
time in the year, in applying paragraphs (1)(f) and (g) 
and 53(1)(e) and (2)(c) to the. taxpayer for a fiscal pe- 
riod of the partnership that ends in the year this Act i is to 
be read without reference to sections 94.1 to 94.4, 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 18(2), will: add subsec. on a soplicabic# to © 
fiscal periods that begin after 200. 


Technical Notes: New subsection 96(1. 9) i is ith where 
an ‘ ‘exempt taxpayer” (in general, an individual who has been 
resident in Canada for fewer than 60 months) is a member ofar 
partnership and the partnership invests in a foreign investment 
entity. In these circumstances, the exempt taxpayer’s share of 
the partnership’s income or loss is computed without regard to — 
sections 94.1 to 94.4. For further details on the application of 
section 94.2 to ni aes see the a on new ‘Sub- 5 
sections 94.2(6) to (8). a y a 2 


(2) Construction — The provisions of this subdivision 
shall be read and construed as if each of the assumptions 
in paragraphs (1)(a) to (g) were made. 


(2.1) Limited partnership losses [at-risk rule] — 
Notwithstanding subsection (1), where a taxpayer is, at 
any time in a taxation year, a limited partner of a partner- 
ship, the amount, if any, by which 


(a) the total of all amounts each of which is the tax- 
payer’s share of the amount of any loss of the partner- 
ship, determined in accordance with subsection (1), 
for a fiscal period of the partnership ending in the tax- - 
ation year from a business (other than a farming busi- 
ness) or from property 


exceeds 
(b) the amount, if any, by which 


(i) the taxpayer’s at-risk amount in respect of the 
partnership at the end of the fiscal period 


exceeds the total of 


(11) the amount required by subsection 127(8) in re- 
spect of the partnership to be added in computing 
the investment tax credit of the taxpayer for the 
taxation year, 


(ii1) the taxpayer’s share of any losses of the part- 
nership for the fiscal period from a farming busi- 
ness, and 


(iv) the taxpayer’s share of 


(A) the foreign resource pool expenses, if any, 
incurred by the partnership in the fiscal period, 


(B) the Canadian exploration expense, if any, 
incurred by the partnership in the fiscal period, 


(C) the Canadian development expense, if any, 
incurred by the partnership in the fiscal period, 
and 


(D) the Canadian oil and gas property expense, 
if any, incurred by the partnership in the fiscal 
period, 


shall 
(c) not be deducted in computing the taxpayer’s in- 
come for the year, 


(d) not be included in computing the taxpayer’s non- 
capital loss for the year, and 


(e) be deemed to be the taxpayer’s limited partnership 
loss in respect of the partnership for the year. 
Related Provisions: 66.8(1) — Resource expenses of limited partner; 


87(2.1)(a) — Amalgamation — limited partnership loss carried forward; 
96(1.01)(b) — Deemed end of fiscal period when taxpayer ceases to be 
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partner; 96(2.2) — At-risk amount; 111(1)(e) — Carryforward of non-de- 
ductible limited. partnership losses; 111(9)— Limited partnership loss 
where taxpayer not resident in Canada; 127.52(1)(i)(ii)(B) — Calculation 
of previous year’s limited partnership loss for minimum tax purposes; 
128.1(4)(f) — Limited partnership loss limitation on becoming non-resi- 
dent; 152(1.1)-(1.3) — Determination of losses; 248(1)‘limited partner- 
ship loss” — Definition applies to entire Act. 


History: Cl. 96(2.1)(b)(iv)(A) amended by 2001, c. 17, subsec. 74(5), ap- 
plicable to fiscal periods that begin after 2000, The cl. formerly read: 


(A) the foreign exploration and development expenses, if any, in- 
curred by the partnership in the fiscal period, 


Selected Cases [subsec. 96(2.1)]: Foley v. R., [2004] 1-C.T.C. 2795 
(TCC) (Limited partners argued that they should be general partners); 
Signum Communications Inc. v. Canada, [1991] 2 C.T.C. 31 (FCA) (Lim- 
ited partner allowed losses greater than amount of capital contribution to 
partnership). ° 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-262R2: Losses of non-residents and part- 
year residents; IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deduct- 
ibility — after January 15, 1987. See also list at end of s. 96. 


1.T. Technical News: No. 5 (adjusted cost base of partnership interest). 


Advance Tax Rulings: ATR-51: Limited partner at-risk rules; ATR-59: 
Financing exploration and development through limited partnerships. 


(2.2) At-risk amount — For the purposes of this section 
and sections 111 and 127, the at-risk amount of a tax- 
payer, in respect of a partnership of which the taxpayer is 
a limited partner, at any particular time is the amount, if 
any, by which the total of 


(a) the adjusted cost base to the taxpayer of the tax- 
payer’s partnership interest at that time, computed in 
accordance with subsection (2.3) where applicable, 


(b) where the particular time is the end of the fiscal 
period of the partnership, the taxpayer’s share of the 
income of the partnership from a source for that fiscal 
period computed under the method described in sub- 
paragraph 53(1)(e)(), and 

(b.1) where the particular time is the end of the fiscal 
period of the partnership, the amount referred to in 
subparagraph 53(1)(e)(viil) in respect of the taxpayer 
for that fiscal period 


exceeds the total of 


(c) all amounts each of which is an amount owing. at 
that time to the partnership, or to a person or partner- 
ship not dealing at arm’s length with the partnership, 
by the taxpayer or by a person or partnership not deal- 
ing at arm’s length with the taxpayer, other than any 
amount deducted under subparagraph 53(2)(c)(.3) in 
computing the adjusted cost base, or under section 
143.2 in computing the cost, to the taxpayer of the tax- 
payer’s partnership interest at that time, and 


(d) any amount or benefit that the taxpayer or a person 
not dealing at arm’s length with the taxpayer is enti- 
tled, either immediately or in the future and either ab- 
solutely or contingently, to receive or to obtain, 
whether by way of reimbursement, compensation, rev- 
enue guarantee, proceeds of disposition, loan or any 
other form of indebtedness or in any other form or 
manner whatever, granted or to be granted for the pur- 
pose of reducing the impact, in whole or in part, of 
any loss that the taxpayer may sustain because the tax- 
payer is a member of the partnership or holds or dis- 
poses of an interest in the partnership, except to the 
extent that the amount or benefit is included in the de- 
termination of the value of J in the definition “cumula- 
tive Canadian exploration expense” in subsection 
66.1(6), of M in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) or of I in 


S. 96(2.2) 


the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5) in respect of the 
taxpayer, or the entitlement arises 


(1) by virtue of a contract of insurance with an in- 
surance corporation dealing at arm’s length with 
each member of the partnership under which the 
taxpayer is insured against any claim arising as a 
result of a liability incurred in the ordinary course 
of carrying on the partnership business, 


(11) [Repealed] 
(111) as a consequence of the death of the taxpayer, 
(iv), (v) [Repealed] 


(vi) in respect of an amount not included in the at- 
risk amount of the taxpayer determined without 
reference to this paragraph, or 


(vii) because of an excluded obligation (as defined 
in subsection 6202.1(5) of the Income Tax Regula- 
tions) in relation to a share issued to the partner- 
ship by a corporation, 


and, for the purposes of this subsection, 


(e) where the amount or benefit to which the taxpayer 
or the person is entitled at any time is provided by way 
of an agreement or other arrangement under which the 
taxpayer or the person has a right, either immediately 
or in the future and either absolutely or contingently 
(otherwise than as a consequence of the death of the 
taxpayer), to acquire other property in exchange for all 
or any part of the partnership interest, for greater cer- 
tainty the amount or benefit to which the taxpayer or 
the person is entitled under the agreement or arrange- 
ment is considered to be not less than the fair market 
value of the other property at that time, and 


(f) where the amount or benefit to which the taxpayer 
or the person is entitled at any time is provided by way 
of a guarantee, security or similar indemnity or cove- 
nant in respect of any loan or other obligation of the 
taxpayer’ or the person, for greater certainty the 
amount or benefit to which the taxpayer or the person 
is entitled under the guarantee or indemnity at any par- 
ticular time is considered to be not less than the total 
of the unpaid amount of the loan or obligation at that 
time and all other amounts outstanding in respect of 
the loan or obligation at that time. 


Related Provisions: 40(3.14)(b) — Meaning of “limited partner” re 
negative ACB of partnership interest; 66.8 — Resource expenses of lim- 
ited partner; 96(2.3) — Computation of at-risk amount; 96(2.6) — Artifi- 
cial transactions; 96(2.7) —Non-arm’s length contribution of capital to 
partnership; 143.2(2), (6) — At-risk adjustment to tax shelter investment; 
248(8) — Occurrences as a consequence of death. 


History: Para. 96(2.2)(c) and the opening words of para. 96(2.2)(d) 
amended by 1998, c. 19, subsec. 123(1), applicable after November 1994. 
Para. (c) and the opening words of para. (d) formerly read: 


(c) the total of all amounts each of which is an amount owing at that 
time to the partnership or to a person or partnership with whom or 
which the partnership does not deal at arm’s length by the taxpayer 
or by a person or partnership with whom or which the taxpayer does 
not deal at arm’s length other than any such amount deducted under 
subparagraph 53(2)(c)(i.3) in computing the adjusted cost base to 
the taxpayer of the taxpayer’s partnership interest at that time; and 


(d) where the taxpayer or a person with whom the taxpayer does not 
deal at arm’s length is entitled, either immediately or in the future 
and either absolutely or contingently, to receive or obtain any 
amount or benefit, whether by way of reimbursement, compensa- 
tion, revenue guarantee or proceeds of disposition or in any other 
form or manner whatever, granted or to be granted for the purpose 
of reducing the impact, in whole or in part, of any loss that the tax- 
payer may sustain because the taxpayer is a member of the partner- 
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ship or holds or disposes of an interest in the partnership, the 
amount or benefit, as the case may be, that the taxpayer or the per- 
son is or will be so entitled to receive or obtain, except to the extent 
that the amount or benefit is included in the determination of J in 
the definition “cumulative Canadian exploration expense” in sub- 
section 66.1(6), of M in the definition “cumulative Canadian devel- 
opment expense” in subsection 66.2(5) or of I in the definition “cu- 
mulative Canadian oil and gas property expense” in subsection 
66.4(5) in respect of the taxpayer or the entitlement arises 


Income Tax Act, Part I, Division B 


The subparas. formerly read: 


(iv) by virtue of an agreement under which the taxpayer may dis- 
pose of the partnership interest for an amount not exceeding its fair 
market value, determined without reference to the agreement, at the 
time of the disposition, 


(v) by virtue of a revenue guarantee or other agreement in respect of 
which gross revenue is earned by the partnership except to the ex- 
tent that the revenue guarantee or other agreement may reasonably 
be considered to ensure that the taxpayer or person will receive a 


Subparas. 96(2.2)(d)(iv) and (v) repealed by 1998, c. 19, subsec. 123(3), 
applicable to partnership interests acquired by a taxpayer after April 26, 
1995, other than where 


return of a portion of the taxpayer’s investment, 


The portion of subsec. 96(2.2) after para. (d) amended by 1998, c. 19, 
subsec. 123(4), applicable to partnership interests acquired by a taxpayer 


(a) the interest in the partnership is acquired by the taxpayer under the 
terms of an agreement in writing entered into by the taxpayer before 
April 27, 1995, or the interest was acquired by the taxpayer 


(i) before 1996 where 
(A) all or substantially all of the property of the partnership is 


(I) a film production prescribed for the purpose of sub- 
para. 96(2.2)(d)(ii), or 


(II) an interest in one or more partnerships all or substan- 
tially all of the property of which is a film production 
prescribed for the purpose of subpara. 96(2.2)(d)(ii), 


(B) the principal photography of the production began before 
1996, or, in the case of a production that is a television series, 
the principal photography of one episode of the series began 
before 1996, and 


(C) the principal photography of the production was com- 
pleted before March 1996, 


(ii) before 1996 where it can reasonably be considered that the 
funds raised by the partnership through the issue of the interest 
were used by the partnership to acquire before 1996 property in- 
cluded in Class 24, 27 or 34 in Schedule II to the Income Tax 
Regulations and the property was 


(A) acquired under an agreement in writing entered into by 
the partnership before April 27, 1995, or 


(B) under construction by or on behalf of the partnership on 
April 26, 1995, 


(111) before July 1995 under the terms of a document that is a pro- 
spectus, preliminary prospectus or registration statement filed 
before April 27, 1995 with a public authority in Canada under and 
in accordance with the securities legislation of Canada or of any 
province and, where required by law, accepted for filing by the 
public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(iv) before July 1995 under the terms of an offering memorandum 
distributed as part of an offering of securities where 


(A) the memorandum contained a complete or substantially 
complete description of the securities contemplated in the of- 
fering as well as the terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities con- 
templated by the memorandum were made before April 27, 
1995, 


(D) the sale of the securities was substantially in accordance 
with the memorandum, and 


(E) the funds were spent before 1996 in accordance with the 
memorandum; and 


(b) the following conditions are met: 
(i) in the case of an interest 


(A) acquired by the taxpayer under the terms of an agreement 
in writing entered into by the taxpayer before April 27, 1995, 
or 


(B) to which subparagraph (a)(iii) or (iv) applies 


that is a tax shelter for which s. 237.1 requires an identification 
number to be obtained, an identification number was obtained 
before April 27, 1995, and 


(11) there is no agreement or other arrangement under which the 
taxpayer's obligations with respect to the interest can be changed, 
reduced or waived if there is a change to the Act or if there is an 
adverse assessment under the Act. 


after April 26, 1995, except that it does not apply where 


(a) the interest was acquired by the taxpayer 


(i) under the terms of an agreement in writing entered into by the 
taxpayer before April 27, 1995, 


(ii) before July 1995 under the terms of a document that is a pro- 
spectus, preliminary prospectus or registration. statement filed 
before April 27, 1995 with a public authority in Canada under and 
in accordance with the securities legislation of Canada or of any 
province and, where required by law, accepted for filing by the 
public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(ili) before July 1995 under the terms of an offering memorandum 
distributed as part of an offering of securities where 
(A) the memorandum contained a.complete or substantially 
complete description of the securities contemplated in the of- 
fering as well as the terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities con- 
templated by the memorandum were made before April 27, 
1995, 


(D) the sale of the securities was substantially in accordance 
with the memorandum, and 


(E) the funds were spent before 1996 in accordance with the 
memorandum, and 


(b) the following conditions are met: 


(i) in the case of an interest that is a tax shelter for which s. 237.1 
requires an identification number to be obtained, an identification 
number was obtained before April 27, 1995, and 


(11) there is no agreement or other arrangement under. which the 
taxpayer’s obligations with respect to the interest can be changed, 
reduced or waived if there is a change to the Act or if there is an 
adverse assessment under the Act. 


That portion formerly read: 


and, for the purposes of this subsection, where the amount or bene- 
fit to which the taxpayer is at any time entitled is provided 


(e) by way of an agreement or other arrangement under which 
the taxpayer has a right, either absolutely or contingently (oth- 
erwise than as a consequence of the death of the taxpayer), to 
acquire other property in exchange for all or any part of the 
partnership interest, for greater certainty the amount or benefit 
to which the taxpayer is entitled under the agreement or ar- 
rangement shall be not less than the fair market value of that 
other property at that time, or 


(f) by way of a guarantee, security or similar indemnity or cove- 
nant in respect of any loan or other obligation of the taxpayer, 
by the partnership or a person or partnership with whom or 
which the partnership does not deal at arm’s length, for greater 
certainty the amount or benefit to which the taxpayer is entitled 
under the guarantee or indemnity at any particular time shall 
not be less than the total of the unpaid amount of the loan or 
obligation at that time and all other amounts outstanding in re- 
spect of the loan or obligation at that time. 


Subpara. 96(2.2)(d)(ii) repealed by 1996, c. 21, subsec. 17(4), applicable 
to revenue guarantees granted after 1995. The subpara. formerly read: 


(11) by virtue of a prescribed revenue guarantee in respect of a pre- 
scribed film production, 


Para. 96(2.2)(c) amended by 1995, c. 3, s. 25, applicable after September 
26, 1994. Para. (c) formerly read: 
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(c) the total of all amounts each of which is an amount owing at that 
time to the partnership or to a person or partnership with whom or 


Subdivision j — Partnerships and Their Members 


which the partnership does not deal at arm’s length by the taxpayer 
or by a person with whom the taxpayer does not deal at arm’s 
length, and 


That portion of para. 96(2.2)(d) preceding subpara. (i) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 72(1), applicable to taxation years end- 
ing after June 17, 1987. That portion formerly read: 


(d) where the taxpayer or a person with whom the taxpayer does not 
deal at arm’s length is entitled, either immediately or in the future, 
either absolutely or contingently, to receive or obtain any amount or 
benefit, whether by way of reimbursement, compensation, revenue 
guarantee or proceeds of disposition or in any other form or manner 
whatever, granted or to be granted for the purpose of reducing the 
impact, in whole or in part, of any loss that the taxpayer may sustain 
by virtue of the taxpayer’s being a member of the partnership or by 
virtue of the taxpayer’s holding or disposing of the taxpayer’s part- 
nership interest, the amount or benefit, as the case may be, that the 
taxpayer or the person is or will be so entitled to receive or obtain, 
except to the extent that the entitlement arises 


Subpara. 96(2.2)(d)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
72(2), applicable to taxation years ending after June 17, 1987. 


Selected Cases [Subsec. 96(2.2)]: Goren v. R., [1997] 3 C.T.C. 2025 
(TCC) (At-risk rules applied where no commercial activity whatsoever); 
Central Supply Company (1972) v. R., [1997] 3 C.T.C. 102 (FCA); rev’g 
[1995] 2 C.T.C. 2320 (TCC) (Deductions permitted under specific provi- 
sions of the Act may nevertheless unduly or artificially reduce income); 
Hazelwood v. Canada, [1990] 1 C.T.C. 5 (FCTD) (Deductions for losses 
and capital cost allowance by limited partner permitted to the extent of 
capital contribution). 


Regulations: 7500 (prescribed film production, prescribed revenue 
guarantee). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years. See also list at end of s. 96. 


1.T. Technical News: No. 5 (adjusted cost base of partnership interest); 
No. 12 (adjusted cost base of partnership interest). 


Advance Tax Rulings: ATR-51: Limited partner at-risk rules; ATR-59: 
Financing exploration and development through limited partnerships. 


(2.3) idem — For the purposes of subsection (2.2), where 
a taxpayer has acquired the taxpayer’s partnership interest 
at any time from a.transferor other than the partnership, 
the adjusted cost base to the taxpayer of that interest shall 
be computed as if the cost to the taxpayer of the interest 
were the lesser of 


(a) the taxpayer’s cost otherwise determined, and 
(b) the greater of 


(i) the adjusted cost base of that interest to the 

transferor immediately before that time, and 

(ii) nil, 
and where the adjusted cost base of the transferor cannot 
be determined, it shall be deemed to be equal to the total 
of the amounts determined in respect of the taxpayer 
under paragraphs (2.2)(c) and (d) immediately after that 
time. 


(2.4) Limited partner — For the purposes of this sec- 
tion and sections 111 and 127, a taxpayer who is a mem- 
ber of a partnership at a particular time is a limited part- 
ner of the partnership at that time if the member’s 
partnership interest is not an exempt interest (within the 
meaning assigned by subsection (2.5)) at that time and if, 
at that time or within 3 years after that time, 


(a) by operation of any law governing the partnership 
arrangement, the liability of the member as a member 
of the partnership is limited (except by operation of a 
provision of a statute of Canada or a province that lim- 
its the member’s liability only for debts, obligations 
and liabilities of the partnership, or any member of the 
partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership 
or an employee, agent or representative of the partner- 
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ship commits in the course of the partnership business 
while the partnership is a limited liability partnership); 


Proposed Amendment — 96(2.4)(a) 


(a) by operation of any law governing the partner- 
ship arrangement, the liability of the member as a 
member of the partnership is limited (except by op- 
eration of a provision of a statute of Canada or a 
province that limits the member’s liability only for 
debts, obligations and liabilities of the partnership, 
or any member of the partnership, arising from neg- 
ligent acts or omissions, from misconduct or from 
fault of another member of the partnership or an em- 
_ ployee, an agent or a representative of the partner- 
ship in the course of the partnership business while 
the partnership is a limited liability partnership), 
Application: The February a7, 2004 draft legislation, subsec. 40(2), 
will amend para. 96(2 fl to read as above, applicable after June 20, 
2001. 
Technical Nous Vbecsnber 20, 2002): Paragraph 
96(2.4)(a) provides that a member of a partnership is a “limited 
partner’ if, by operation of law governing the partnership 
agreement, the liability of the member as a member is limited. 
However, paragraph 96(2.4)(a) does not apply in cases where a 
member’s liability is limited by operation of a statutory provi- 
sion of Canada or of a province that limits the member’s liabil- 
ity only for the debts, obligations and liabilities of a limited 
liability partnership (or of any member of the partnership) aris- 
ing from negligent acts or omissions of another member of the 
partnership (or | of an employee, agent or representative of the 
partnership) in the course of the partnership business and while 
the partnership is a limited liability partnership. 


The Province of Quebec has amended its legislation concerning 
partnerships to allow partners to carry on their activities within 
a limited liability partnership. That legislation refers to the civil 
law concept of “fault/fautes”. The English version of paragraph 
96(2.4)(a) does not refer to the civil law concept of “fault” and 
is amended to do so, effective after June 20, 2001. 


Proposed Amendment — 96(2.4)(a) — ACB 
adjustment 


Letter from Dept. of Finance, July 11, 2003: See under 
40(3.1). 


(b) the member or a person not dealing at arm’s length 
with the member is entitled, either immediately or in 
the future and either absolutely or contingently, to re- 
ceive an amount or to obtain a benefit that would be 
described in paragraph (2.2)(d) if that paragraph were 
read without reference to subparagraphs (ii) and (v1); 


(c) one of the reasons for the existence of the member 
who owns the interest 


(1) can reasonably be considered to be to limit the 
liability of any person with respect to that interest, 
and 


(11) cannot reasonably be considered to be to permit 
any person who has an interest in the member to 
carry on that person’s business (other than an in- 
vestment business) in the most effective manner; or 


(d) there is an agreement or other arrangement for the 
disposition of an interest in the partnership and one of 
the main reasons for the agreement or arrangement can 
reasonably be considered to be to attempt to avoid the 
application of this subsection to the member. 
Related Provisions: 40(3.14) — Definition of limited partner for pur- 
poses of negative ACB rules; 66.8 — Resource expenses of limited part- 
ner; 96(2.5) — Exempt interest in a partnership; 127.52(3) — Definition 
for minimum tax purposes; 143.2(1)“tax shelter investment’(b) — 
Whether limited partnership interest is tax shelter investment. 


S. 96(2.4) 


History: Para. 96 (2.4)(a) amended by 2001, c. 17, subsec. 74(6), applica- 
ble after 1997. The para. formerly read: 
(a) by operation of any law governing the partnership arrangement, 
the liability of the member as a member of the partnership is 
limited; 
Subsec. 96(2.4) amended by 1998, c. 19, subsec. 123(5), applicable to fis- 
cal periods that end after November 1994. The subsec. formerly read: 


(2.4) For the purposes of this section and sections 111 and 127, a 
taxpayer who is a member of a partnership at a particular time is a 
limited partner of that partnership at that time if the taxpayer’s part- 
nership interest is not an exempt interest at that time (within the 
meaning assigned by subsection (2.5)) and if, at that time or within 
three years after that time, 


(a) by operation of any law which governs the partnership ar- 
rangement, the liability of the taxpayer in the taxpayer’s capac- 
ity as a member of the partnership, is limited; 


(b) the taxpayer or a person with whom the taxpayer does not 
deal at arm’s length is entitled to receive an amount or obtain a 
benefit that would be described in paragraph (2.2)(d) if it were 
read without reference to subparagraphs (2.2)(d)(ii) and (vi); 


(c) one of the reasons for the existence of the taxpayer who 
owns the interest 


(i) may reasonably be considered to be to limit the liability 
of any other person with respect to that interest, and 


(ii) may not reasonably be considered to be to permit any 
person who has an interest in the taxpayer to carry on that 
person’s business (other than an investment business) in the 
most effective manner; or 


(d) there is an agreement or other arrangement for the disposi- 
tion of an interest in the partnership and one of the main rea- 
sons for the agreement or arrangement may reasonably be con- 
sidered to be to attempt to avoid the application of this 
subsection to the taxpayer. 


Selected Cases [subsec. 96(2.4)]: Foley v. R., [2004] 1 C.T.C. 2795 
(TCC) (Limited partners argued that they should be general partners). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years. See also list at end of s. 96. 


(2.5) Exempt interest — For the purposes of subsec- 
tion (2.4), an exempt interest in a partnership at any time 
means a prescribed partnership interest or an interest in a 
partnership that was actively carrying on business on a 
regular and a continuous basis immediately before Febru- 
ary 26, 1986 and continuously thereafter until that time or 
that was earning income from the rental or leasing of pro- 
perty immediately before February 26, 1986 and continu- 
ously thereafter until that time, where there has not after 
February 25, 1986 and before that time been a substantial 
contribution of capital to the partnership or a substantial 
increase in the indebtedness of the partnership and, for 
this purpose, an amount will not be considered to be sub- 
stantial where 


(a) the amount was used by the partnership to make an 
expenditure required to be made pursuant to the terms 
of a written agreement entered into by it before Febru- 
ary 26, 1986, or to repay a loan, debt or contribution 
of capital that had been received or incurred in respect 
of any such expenditure, 


(b) the amount was raised pursuant to the terms of a 
prospectus, preliminary prospectus or registration 
statement filed before February 26, 1986 with a public 
authority in Canada pursuant to and in accordance 
with the securities legislation of Canada or of any 
province, and, where required by law, accepted for fil- 
ing by that public authority, or 


(c) the amount was used for the activity that was car- 
ried on by the partnership on February 25, 1986 but 
was not used for a significant expansion of the activity 


Income Tax Act, Part I, Division B 


and, for the purposes of this subsection, 


(d) a partnership in respect of which paragraph (b) ap- 
plies shall be considered to have been actively carry- 
ing on a business on a regular and a continuous basis 
immediately before February 26, 1986 and. continu- 
ously thereafter until the earlier of the closing date, if 
any, stipulated in the document referred to that para- 
graph and January 1, 1987, and 


(e) an expenditure shall not be considered to have 
been required to be made pursuant to the terms of an 
agreement where the obligation to make the expendi- 
ture is conditional in any way on the consequences 
under this Act relating to the expenditure and the con- 
dition has not been satisfied or waived before June 12, 
1986. 


Selected Cases [subsec. 96(2.5)]: Goren y. R., [1997] 3 C.T.C. 2025 
(TCC) (At-risk rules applied where no commercial activity whatsoever). 


Regulations: No prescribed partnership interests to date. 


(2.6) Artificial transactions — For the purposes of 
paragraph (2.2)(c), where at any time an amount owing 
by a taxpayer or a person with whom the taxpayer does 
not deal at arm’s length is repaid and it is established, by 
subsequent events or otherwise, that the repayment was 
made as part of a series of loans or other transactions and 
repayments, the amount owing shall be deemed not to 
have been repaid. 


Related Provisions: 248(10) — Series of transactions. 


(2.7) ldem — For the purposes of paragraph (2.2)(a), 
where at any time a taxpayer makes a contribution of cap- 
ital to a partnership and the partnership ora person or 
partnership with whom or which the partnership does not 
deal at arm’s length makes a loan to the taxpayer or to a 
person with whom the taxpayer does not deal at arm’s 
length or repays the contribution of capital, and it is es- 
tablished, by subsequent events or otherwise, that the loan 
or repayment, as the case may be, was made as part of a 
series of loans or other transactions and repayments, the 
contribution of capital shall be deemed not to have been 
made to the extent of the loan or repayment, as the case 
may be. 


Related Provisions: 248(10) — Series of transactions. 
Interpretation Bulletins: See list at end of s. 96. 


(3) Agreement or election of partnership mem- 
bers — Where a taxpayer who was a member of a part- 
nership at any time in a fiscal period has, for any purpose 
relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an 
agreement, designation or election under or in respect of 
the application of any of subsections 13(4) and (16) and 
14(6), section 15.2, subsections 20(9) and 21(1) to (4), 
section 22, subsection 29(1), section: 34, clause 
37(8)(a)(i)(B), subsections 44(1) and (6), 50(1) and 
80(5), (9), (10) and (11), section 80.04, subsections 
86.1(2), 97(2), 139.1(16) and (17) and 249.1(4) and (6) 
that, but for this subsection, would be a valid agreement, 
designation or election, 


‘Proposed Amendment — - 96(3) Seeiitge 
6s words: 


i qhieohee sara 
3) Reteonienian or election of poririabetin mem- 
bers — If a taxpayer who was a member of a partner- 
ship at any time in a fiscal period has, for any purpose 
relevant to the computation of the taxpayer’s income 
from the partnership for the fiscal period, made or exe- 
cuted an agreement, designation or election under or in 
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respect of the application of any of subsections 13(4), 
(4.2) and (16) and 14(1.01) and (6), section 15.2, sub-~ 
sections 20(9) and 21(1) to (4), section 22, subsection. 
29(1), section 34, clause 37(8)(a)(ii)(B), subsections 
44(1) and (6), 50(1) and 80(5),. (9), (10) and (11), sec- 
tion 80,04, subsection 86.1(2), any of sections 94.1 to 
94.3, paragraph 95(2)(g 2), and - subsections _ 97(2), 
139, 1(16) and (17) and 249. 1(4). and (6) that, if this Act 
were read without reference to this subsecti: would be 
a valid agreement, designation or election 
Application: The October 30, 2003 Notice of Ways anc O 
(NRTs and FIEs), subsec. 18(3), will amend the opening words of sub" | 


sec. 96(3) to read as above, applicable to taxation year 
ert ga 8 27, 2000. However, the amended subsec: 3 As_ 


a case, he seas vill be. id d only if it ne pares behalf eH ; 
all the members of the partnership and the member had author- 
ity to act for the partnership 


Subsection 96(3) is amended so ‘bat it applies for the purpose 
of elections under 


¢ new ‘sections 94. i and 94.2; ; and a 
- * paragraph — 30K 2. [also 8 
14(1.01) — ed.]. 


(a) the agreement, designation or election is not valid 
unless 


2), and. 


(i) it was made or executed on behalf of the tax- 
payer and each other person who was a member of 
the partnership during the fiscal period, and 


(11) the taxpayer had authority to act for the 
partnership; 


(b) unless the agreement, designation or election is in- 
valid because of paragraph (a), each other person who 
was a member of the partnership during the fiscal pe- 
riod shall be deemed to have made or executed the 
agreement, designation or election; and 


(c) notwithstanding paragraph (a), any agreement, des- 
ignation or election deemed by paragraph (b) to have 
been made or executed by any person shall be deemed 
to be a valid agreement, designation or election made 
or executed by that person. 


Related Provisions: 244(20) — Members of partnerships. 


History: The opening words of subsec. 96(3) amended by 2001, c. 17, 
subsec. 74(7), applicable after 1999. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a 
fiscal period has, for any purpose relevant to the computation of the 
taxpayer’s income from the partnership for the fiscal period, made 
or executed an agreement, designation or an election under or in 
respect of the application of any of subsections 13(4), (15) and (16) 
and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 
44(1) and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and 
subsections 97(2), 139.1(16) and (17) and 249.1(4) and (6) that, but 
for this subsection, would be a valid agreement, designation or 
election, 


The opening words of subsec. 96(3) amended by 2000, c. 19, s. 15, appli- 
cable to fiscal periods that end after December 15, 1998. The opening 
words formerly read: 
(3) Where a taxpayer who was a member of a partnership during a 
fiscal period has, for any purpose relevant to the computation of the 
taxpayer’s income from the partnership for the fiscal period, made 
or executed an agreement, designation or an election under or in 


respect of the application of any of subsections 13(4), (15) and (16) 
and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 
44(1) and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and 
subsections 97(2) and 249.1(4) and (6) that, but for this subsection, 
would be a valid agreement, designation or election, 


The opening. words of subsec. 96(3) amended by 1998, c. 19, subsec. 
123(6), applicable to fiscal periods that end after December 2, 1992, ex- 
cept that 


(a) with respect to fiscal periods that ended after that day and before 
February 22, 1994, the opening words of subsec. 96(3) shall be read 


as follows: 


(3) Where a taxpayer who was a member of a partnership dur- 
ing a fiscal period has, for any purpose relevant to the computa- 
tion of the taxpayer’s income from the partnership for the fiscal 
period, made or executed an election under or in respect of the 
application of any of subsections 13(4), (15) and (16) and 14(6), 
section 15,2, subsections 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause 37(8)(a)(ii)(B) and subsec- 
tions 44(1) and (6), 50(1) and 97(2) that, but for this subsection, 
would be a valid election, 


and 


(b) before 1995, the opening words shall be read without reference to 
subsections 249.1(4) and (6) of the Act. 


The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership in a fiscal 
period has, for any purpose relevant to the computation of the tax- 
payer’s income from the partnership for the fiscal period, made or 
executed an agreement, a designation or an election under or in re- 
spect of the application of any of subsections 13(4), (15) and (16), 
14(6) [section 15.2, subsections], 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause. 37(8)(a)(ii)(B), subsections 
44(1) and (6), 50(1) and 80(5), (9),.(10) and (11), section 80.04 and 
subsections 97(2) and 249.1(4) and (6) that, but for this subsection, 
would be a valid agreement, designation or election, 


The opening words of subsec. 96(3) amended by 1996, c. 21, subsec. 
17(5), applicable after 1994. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a 
fiscal period has, for any purpose relevant to the computation of the 
taxpayer’s income from the partnership for the fiscal period, made 
or executed an agreement, a designation or an election under or in 
respect of the application of any of subsections 13(4), (15) and (16), 
14(6), [section 15.2, subsections] 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause 37(8)(a)(i)(B), subsections 
44(1) and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and 
subsection 97(2) that, but for this subsection, would be a valid 
agreement, designation or election, 


Subsec. 96(3) amended by 1995, c. 21, s. 33, applicable to fiscal periods 
that end after February 21, 1994. Subsec. (3) formerly read: 


(3) Election by members — Where a taxpayer who was a member 
of a partnership during a fiscal period has, for any purpose relevant 
to the computation of the taxpayer’s income from the partnership 
for the fiscal period, made or executed an election under or in re- 
spect of the application of any of subsections 13(4), (15) and (16), 
14(6), [section 15.2, subsections] 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause 37(8)(a)(ii)(B) and subsections 
44(1) and (6), 50(1) and 97(2) that, but for this subsection, would be 
a valid election, 


(a) the election is not valid unless 


(1) it was made or executed on behalf of the taxpayer and 
each other person who was a member of the partnership 
during the fiscal period, and 


(11) the taxpayer had authority to act for the partnership; 


(b) unless the election is invalid by virtue of paragraph (a), each 
other person who was a member of the partnership during the 
fiscal period shall be deemed to have made or executed the 
election; and 


(c) notwithstanding paragraph (a), any election deemed by para- 
graph (b) to have been made or executed by any person shall be 
deemed to be a valid election made or executed by that person. 


The opening words of subsec. 96(3) amended by 1994, c. 8, s. 11, applica- 
ble to fiscal periods ending after December 2, 1992. [However, 1994, c. 8 
unintentionally deleted the reference to 15.2. Officials at the Department 
of Finance have confirmed that the reference to section 15.2 will be retro- 
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actively reinstated in a future bill, and therefore that the subsec. should be 
read as if it were present.] They formerly read: 


(3) Where a taxpayer who was a member of a partnership during a 
fiscal period has, for any purpose relevant to the computation of the 
taxpayer’s income from the partnership for the fiscal period, made 
or executed an election under or in respect of the application of any 
of subsections 13(4), (15) and (16) and 14(6), section 15.2, subsec- 
tions 20(9) and 21(1) to (4), section 22, subsection 29(1), section 34 
and subsections 44(1) and (6), 50(1) and 97(2) that, but for this sub- 
section, would be a valid election, 


That portion of subsec. 96(3) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 40(2), applicable after February 25, 1992. 
That portion formerly read: 


(3) Where a taxpayer who was a member of a partnership during a 
fiscal period has, for any purpose relevant to the computation of the 
taxpayer’s income from the partnership for the fiscal period, made 
or executed an election under or in respect of the application of any 
of subsections 13(4), (15) and (16), 14(6), 20(9) and 21(1) to (4), 
section 22, subsection 29(1), section 34 and subsections 44(1) and 
(6), 5O(1) and 97(2) that, but for this subsection, would be a valid 
election, the following rules apply: 


That portion of subsec. 96(3) preceding para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 72(3), applicable to dispositions occurring 
after July 13, 1990 and with respect to elections made in respect of the 
application of subsec. 50(1), as amended, to the 1985 to 1989 taxation 
years and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties payable for the 1985 to 1989 taxation years shall be 
made as are necessary to give effect to those elections. That portion of 
subsec. 96(3) formerly read: 


(3) Where a taxpayer who was a member of a partnership during a 
fiscal period thereof that ended after 1971 has, for any purpose rele- 
vant to the computation of the taxpayer’s income from the partner- 
ship for the fiscal period, made or executed an election under any of 
subsections 13(4), (15) and (16), 14(6), 20(9) and 21(1) to (4), sec- 
tion 22, subsection 29(1), section 34 and subsections 39(4), 44(1) 
and (6) and 97(2) that, but for this subsection, would be a valid elec- 
tion, the following rules apply: 


Interpretation Bulletins: [T-278R2: Death of a partner or of a retired 
partner; IT-413R: Election by members of a partnership under subsection 
97(2); IT-457R: Election by professionals to exclude work in progress 
from income. See also list at end of s. 96. 


(4) Election — Any election under subsection 97(2) or 
98(3) shall be made on or before the day that is the earli- 
est of the days on or before which any taxpayer making 
the election is required to file a return of income pursuant 
to section 150 for the taxpayer’s taxation year in which 
the transaction to which the election relates occurred. 


Related Provisions: 96(5) — Late filing; 96(6) — Penalty for late fil- 
ing; 96(7) — Unpaid balance of penalty. 


Interpretation Bulletins: IT-413R: Election by members of a partner- 
ship under subsection 97(2). See also list at end of s. 96. 


Forms: T2060: Election for disposition of property upon cessation of 
partnership. 


(5) Late filing — Where an election referred to in sub- 
section (4) was not made on or before the day on or 
before which the election was required by that subsection 
to be made and that day was after May 6, 1974, the elec- 
tion shall be deemed to have been made on that day if, on 
or before the day that is 3 years after that day, 


(a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that elec- 
tion is paid by the taxpayer referred to in subsection 
97(2) or by the persons referred to in subsection 98(3), 
as the case may be, when that election is made. 


Interpretation Bulletins: IT-413R: Election by members of a partner- 
ship under subsection 97(2). See also list at end of s. 96. 
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(5.1) Special cases — Where, in the opinion of the 
Minister, the circumstances of a case are such that it 
would be just and equitable 


(a) to permit an election under subsection 97(2) or 
98(3) to be made after the day that is 3 years after the 
day on or before which the election was required by 
subsection (4) to be made, or 


(b) to permit an election made under subsection 97(2) 
to be amended, 


the election or amended election shall be deemed to have 
been made on the day on or before which the election was 
so required to be made if 


(c) the election or amended election is made in pre- 
scribed form, and 


(d) an estimate of the penalty in respect of the election 
or amended election is paid by the taxpayer referred to 
in subsection 97(2) or by the persons referred to in 
subsection 98(3), as the case may be, when the elec- 
tion or amended election is made, 


and where this subsection applies to the amendment of an 
election, that election shall be deemed not to have been 
effective. 


Interpretation Bulletins: [IT-413R: Election by members of a partner- 
ship under subsection 97(2). See also list at end of s. 96. 


(6) Penalty for late-filed election — For the purposes 
of this section, the penalty in respect of an election or an 
amended election referred to in paragraph (5)(a) or ~ 
(5: 1)(C)"18 


(a) where the election or amended election is made 
under subsection 97(2), an amount equal to the lesser 
of 


(i) '/44 of 1% of the amount by which the fair market 
value of the property disposed of by the taxpayer 
referred to therein at the time of disposition ex- 
ceeds the amount agreed on by the taxpayer and 
the members of the partnership in the election or 
amended election, for each month or part of a 
month during the period commencing with the day 
on or before which the election is required by sub- 
section (4) to be made and ending on the day the 
election or amended election is made, and 


(ii) an amount, not exceeding $8,000, equal to the 
product obtained by multiplying $100 by the num- 
ber of months each of which 1s a month all or part 
of which is during the period referred to in subpar- 
agraph (1); and 
(b) where the election is made under subsection 98(3), 
an amount equal to the lesser of 


(i) 44 of 1% of the amount by which 


(A) the total of all amounts of money and the 
fair market value of partnership property re- 
ceived by the persons referred to therein as con- 
sideration for their interests in the partnership at 
the time that the partnership ceased to exist 


exceeds 


(B) the total of each such'person’s proceeds of 
disposition of that person’s interest in the part- 
nership as determined under paragraph 98(3)(a), 


for each month or part of a month during the period 
commencing with the day on or before which the 
election is required by subsection (4) to be made 
and ending on the day the election or amended 
election is made, and 
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(11) an amount, not exceeding $8,000, equal to the 
product obtained by multiplying $100 by the num- 
ber of months each of which is a month all or part 
of which is during the period referred to in subpar- 
agraph (i). 
Related Provisions: 96(7)— Assessment of penalty; 220(3.1) — 
Waiver of penalty by CCRA. 


Interpretation Bulletins: [T-413R: Election by members of a partner- 
ship under subsection 97(2). See also list at end of s. 96. 


(7) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election and amended 
election referred to in paragraph (5)(a) or (5.1)(c), assess 
the penalty payable and send a notice of assessment to the 
taxpayer or persons, as the case may be, and the taxpayer 
or persons, as the case may be, shall pay forthwith to the 
Receiver General the amount, if any, by which the pen- 
alty so assessed exceeds the total of all amounts previ- 
ously paid on account of that penalty. 


(8) Foreign partnerships — For the purposes of this 
Act, where at a particular time a person resident in Can- 
ada becomes a member of a partnership, or a person who 
is a member of a partnership becomes resident in Canada, 


and immediately before the particular time no member of 


the partnership is resident in Canada, the following rules 
apply for the purpose of computing the partnership’s in- 
come for fiscal periods ending after the particular time: 


(a) where, at or before the particular time, the partner- 
ship held depreciable property of a prescribed class 
(other than taxable Canadian property), 
(i) no amount shall be included in determining the 
amounts for any of A, C, D and F to | in the defini- 
tion “undepreciated capital cost” in subsection 
13(21) in respect of the acquisition or disposition 
before the particular time of the property, and 
(11) where the property is the partnership’s property 
at the particular time, the property shall be deemed 
to have been acquired, immediately after the partic- 
ular time, by the partnership at a capital cost equal 
to the lesser of its fair market value and its capital 
cost to the partnership otherwise determined; 
(b) in the case of the partnership’s property that is in- 
ventory (other than inventory of a business carried on 
in Canada) or non-depreciable capital property (other 
than taxable Canadian property) of the partnership at 
the particular time, its cost to the partnership shall be 
deemed to be, immediately after the particular time, 
equal to the lesser of its fair market value and its cost 
to the partnership otherwise determined; 
(c) any loss in respect of the disposition of a property 
(other than inventory of a business carried on in Can- 
ada or taxable Canadian property) by the partnership 
before the particular time shall be deemed to be nil; 
and 
(d) where “/; of the cumulative eligible capital in re- 
spect of a business carried on at the particular time 


outside Canada by the partnership exceeds the total of 


the fair market value of each eligible capital property 
in respect of the business at that time, the partnership 
shall be deemed to have, immediately after that time, 


disposed of an eligible capital property in respect of 


the business for proceeds equal to the excess and to 
have received those proceeds. 
Related Provisions: 96(9) — Anti-avoidance. 


History: Subsec. 96(8) added by 1994, c. 21, s. 44, applicable to a partic- 
ular partnership where a person or partnership becomes a member of the 


S. 96 


particular partnership after December 21, 1992, or where a member of the 
particular partnership becomes resident in Canada after August 30, 1993, 
except that before May 1994, the subsec. shall be read without reference to 
para. (d). 


(9) Idem — For the purpose of applying subsection (8), 
where it can reasonably be considered that one of the 
main reasons that there is a member of the partnership 
who is resident in Canada is to avoid the application of 
that subsection, the member shall be deemed not to be 
resident in Canada. 


Proposed Amendment — 96(9) 


(9) Application of foreign partnership rule — For 
the purposes of applying subsection (8) and_ this 
subsection, 


(a) where it can reasonably be considered that one of 
the main reasons that a member of a partnership is 
resident in Canada is to avoid the application of sub- 
section (8), the member is deemed not to be resident 
in Canada; and 


(b) where at any time a particular partnership is a 
member of another partnership, 


(i) each person or partnership that is, at that time, 
_a member of the particular partnership is deemed 
to be a member of the other partnership at that 
time, 
(ii) each person or partnership that becomes a 
member of the particular partnership at that time 
is deemed to become a member of the other part- 
nership at that time, and 


(ii) each person or partnership that ceases to be a 

- member of the particular partnership at that time 
is deemed to cease to be a member of the other 
partnership at that time. 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIRs), subsec. 18(4), will amend subsec. 96(9) to read as. 
above, applicable to fiscal periods that begin after June 22, 2000. 


Technical Notes: Subsection 96(8) provides rules that apply 
where, at a particular time, a Canadian resident becomes a 
member of a partnership, or a person who is a member of such 
a partnership becomes a resident of Canada. Where, immedi- 
ately before the particular time no member of the partnership 
was resident in Canada, these rules apply in computing the in- 
come of the partnership for fiscal periods ending after the par- 
ticular time. In general terms, the rules in subsection 96(8) are 
designed to prevent losses accrued while a partnership had no 
Canadian resident partners from being used to reduce Canadian 
income tax liabilities. 

Subsection 96(9) provides that, where one of the main reasons 
that there is a member of the partnership who is resident in 
Canada is to avoid the application of subsection 96(8), that 
member will, for the purpose of applying subsection 96(8), be _ 
considered not to be resident in Canada. 


Subsection 96(9) is amended to provide an explicit look- 
through rule for the purposes of subsection 96(8) so that mem- 
bers of partnerships may be identified through one or more 
tiers of partnerships which are members of other partnerships. 
Amended subsection 96(9) is consistent with new subsection 
94.2(8). 


Related Provisions: 94.2(8) — Parallel rule for foreign investment 
entities. 


History: Subsec. 96(9) added by 1994, c. 21, s. 44, applicable to a partic- 
ular partnership where a person or partnership becomes a member of the 
particular partnership after December 21, 1992, or where a member of the 
particular partnership becomes resident in Canada after August 30, 1993. 
Selected Cases [s. 96]: Backman v. R., [2001] 2 C.T.C. 11 (SCC) (No 
valid partnership exists if no intention to earn profit); Spire Freezers Ltd. 
v. R., [2001] 2 C.T.C. 40 (SCC) (intention to earn profit can be ancillary 
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without preventing existence of partnership); Madsen v. R., [2001] 1 
C.T.C. 244 (FCA) (Provisions of subsec. 69(1) apply to partnerships even 
though partnerships are not taxpayers). 


Definitions [s. 96]: “adjusted cost base” — 54, 248(1); “allowable busi- 
ness investment loss”, “allowable capital loss” — 38, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 250, 
255; “Canadian development expense” — 66.2(5), 248(1); “Canadian ex- 
ploration expense’ — 66.1(6), 248(1); “Canadian oil and gas property ex- 
pense” — 66.4(5), 248(1); “Canadian partnership’ — 102(1); “capital 
cost” — of depreciable property 13(7); “capital property” — 54, 248(1); 
“carried on in Canada”, “carrying on business” — 253;: “common-law 
partner’ — 248(1); “consequence of the death” — 248(8); “controlled for- 
eign affiliate’ — 94.1(2)(h), 95(1), 248(1); “cost” —96(8); “cumulative 
eligible capital” 248(1); “depreciable property” — 13(21), 
248(1); “disposition” — 13(21), 248(1); “eligible capital property” — 54, 
248(1); “employee” — 248(1); “farm loss” —111(8), 248(1); “farming”, 
“filing-due date” — 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign 
investment set aca a 1(1), 248(1); “foreign resource pool expense”, 
“gross revenue’, “insurance corporation”, “inventory” — 248(1); “invest- 
ment tax ‘credit’ — 127(9), 248(1); “limited partner” — 96(2.4); “limited 
partnership loss” — 96(2.1), 248(1); “member” — 102(2); “Minister” — 
248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resi- 
; “participating interest’ — 94.1(1), 94.1(2)(s), 248(1); 
“person”, “prescribed”, “property” — 248(1); “province” — Interpreta- 
tion Act 35(1); “resident in Canada” — 250; “restricted farm loss” — 31, 
248(1); “series of transactions” — 248(10); “share”, “specified mem- 
ber” — 248(1); “substituted property” — 248(5); “taxable Canadian pro- 
perty” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxation year’ — 11(2), 96(1)(b), 
249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); 
“trust? — 104(1), 248(1), (3); “written” — Interpretation Act 
35(1)“writing”. 


Interpretation Bulletins [s. 96]: IT-81R: Partnerships — income of 
non-resident partners; IT-90: What is a partnership?; IT-151R5: Scientific 
research and experimental development expenditures; IT-242R: Retired 
partners. 


97. (1) Contribution of property to partnership — 
Where at any time after 1971 a partnership has acquired 
property from a taxpayer who was, immediately after that 
time, a member of the partnership, the partnership shall 
be deemed to have acquired the property at an amount 
equal to its fair market value at that time and the taxpayer 
shall be deemed to have disposed of the property for pro- 
ceeds equal to that fair market value. 

Related Provisions: 13(21.2)(d) — No application on certain transfers 
of depreciable property where u.c.c. exceeds fair market value; 96(2) — 


Construction; 97(2) — Election for rollover on transfer of property to 
partnership. 


Interpretation Bulletins: IT-457R: Election by professionals to exclude 
work in progress from income; IT-471R: Merger of partnerships. 


1.T. Technical News: No. 3 (use of a partner’s assets by a partnership). 


(2) Rules where election by partners — Notwith- 
standing any other provision of this Act other than sub- 
section 13(21.2), where a taxpayer at any’ time disposes of 
any property that is a capital property, Canadian resource 
property, foreign resource property, eligible capital pro- 
perty or inventory of the taxpayer to a partnership that im- 
mediately after that time is a Canadian partnership of 
which the taxpayer is a member, if the taxpayer and all 
the other members of the partnership jointly so elect in 
prescribed form within the time referred to in subsection 
96(4), 


Ercpeeec Amendment — ~97(2) opening © 
words 


(2) Rules where election by partners — Notwith- 
standing any other provision of this Act other than sub- | 
section 13(21.2), where a taxpayer at any time in a taxa- 
tion year disposes of any. property (other than .a 
specified participating interest) that is a capital property, 
Canadian resource property, foreign resource property, 
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eligible capital property or inventory of the taxpayer to 
a partnership that immediately after that time is a Cana- 
dian partnership of which the taxpayer is a member, if 
the taxpayer and all the other members of the partner- 
ship jointly so elect in prescribed oi within the: time 

referred to in. subsection. 264), hes besniee 
Application: The October 30, 2003 Notice of Ways dha Mess! itorida : 
(NRTs and FIEs), s. 19, will amend the opening words of subsec. 97(2) _ 
to read as above, applicable to dispositions that occur i in taxation yeas ee 
that Ge alter 2002. _ 


“specified p part coed rest” it ection 
commentary on that definition, 


(a) the provisions of (op eae B5(1)(a).1 to st ae 
to the disposition as if 


(i) the reference therein to “corporation’s cost” 
were read as a reference to “partnership’s cost”, 


(11) the references therein to “other than any shares 
of the capital stock of the corporation or a right to 
receive any such shares” and to “other than shares 
of the capital stock of the corporation or a right to 
receive any such shares” were read as references to — 
“other than an interest in the partnership”, 


(iii) the references therein to “shareholder of the 
corporation” were read as references to “member 
of the partnership”, 


(iv) the references therein to “the corporation” 
were read as references to “all the other members 
of the partnership”, and 


(v) the references therein to “to the corporation” 
were read as references to “‘to the partnership”; 


(b) in computing, at any time after the disposition, the 
adjusted cost base to the taxpayer of the taxpayer’s in- 
terest in the partnership immediately after the 
disposition, 
(i) there shall be added the amount, if any, by 
which the taxpayer’s proceeds of disposition of the 
property exceed the fair market value, at the time 
of the disposition, of the consideration (other than 
an interest in the partnership) received by the tax- 
payer for the property, and 


(i1) there shall be deducted the amount, if any, by 
which the fair market value, at the time of the dis- 
position, of the consideration (other than an interest 
in the partnership) received by the taxpayer for the 
property so disposed of by the taxpayer exceeds the 
fair market value of the property at the time of the 
disposition; and 
(c) where the property so disposed of by. the taxpayer 
to the partnership is taxable Canadian property of the 
taxpayer, the interest in the partnership received by the 
taxpayer as consideration therefor shall be deemed to 
be taxable Canadian property of the taxpayer. 
Related Provisions: 13(21.2)(d)—No election allowed on certain 
transfers of depreciable property where u.c.c. exceeds fair market: value; 
40(3.3), (3.4) — Limitation on loss where share acquired by affiliated per- 
son; 53(4) — Effect on ACB of share, partnership interest or trust interest; 
96(2) — Construction; 96(3) — Election by members; 96(4)-(7) Elec- 
tions; '97(4) — Where capital cost to partner exceeds proceeds of disposi- 
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tion; 98.1(2)— Continuation of original partnership; 107(2)(d.1)(iii), 
107.4(3)(f) — Deemed taxable Canadian property retains status when 
rolled out of trust or into trust; 248(25.1) — Deemed taxable Canadian 
property retains status through trust-to-trust transfer; Canada-U.S. Tax 
Treaty:Art. XIT:8 — Deferral of tax for U.S. resident transferor. 


History: The opening words of subsec. 97(2) amended by 1998, c. 19, 
subsec. 124(1), applicable, subject to s. 247 of 1998, c. 19 (grandfathering 
rule reproduced after s. 260), to: dispositions of property that occur, after 
April 26, 1995. The opening words formerly read: 


(2) Notwithstanding any other provision of this Act, other than sub- 
section 85(5.1), where at any time after November 12,1981 a tax- 
payer has disposed of any capital property, a Canadian resource pro- 
perty, a foreign resource property, an eligible capital property or an 
inventory to a partnership that immediately after that time was a 
Canadian partnership of which the taxpayer was a member, if the 
taxpayer and ail the other members of the partnership have jointly 
so elected in prescribed form and within the time referred to in sub- 
section 96(4), the following rules apply: 


Selected Cases [subsec. 97(2)]: Pinot Holdings Ltd. v. R., [2000] 1 
C.T.C. 258 (FCA) (Legal character of amounts paid is function of obliga- 
tion being discharged, not particular means of funding the payment); 
Continental Bank of Canada y. R., [1998] 4 C.T.C. 119 (SCC) (Leasing 
company in which bank had interest nevertheless entitled to election). 


lal Application Rules: 20(1.2) (where transferred depreciable property 
was owned by the transferor since before 1972). 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
adjusted cost base resulting from the admission or retirement of a partner; 
IT-413R: Election by members of a partnership under subsection 97(2); 
IT-457R: Election by professionals to exclude work in oath from in- 
come; IT-471R: Merger of partnerships. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85; 88-2, paras. 12, 22: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


1.T. Technical News: No. 16 (Continental Bank case). 


Forms: T2059: Election on disposition of ‘property by a taxpayer to a 
Canadian partnership. 


(3) [Repealed] 


History: Subsec. 97(3) repealed by 1998, c. 19, subsec. 124(2), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after soe 26, 1995. The sub- 
sec. formerly read: 


(3) Where property acquired from majority interest partner — 
Where, at any time after November 12, 1981, a taxpayer has dis- 
posed of any capital property to a partnership and, immediately after 
the disposition, the taxpayer was a majority interest partner of the 
partnership and, but for this subsection, the taxpayer would have 
had a capital loss therefrom, the following rules apply: 


(a) notwithstanding any other provision of this Act, the tax- 
payer’s capital loss therefrom shall be deemed to be nil; and 


(b) except where the property so disposed of was, immediately 
after the disposition, an obligation that was payable to the part- 
nership by a corporation that is related to the taxpayer or by a 
corporation or partnership that would be related to the taxpayer 
if paragraph 80(2)(j) applied for the purposes of this paragraph, 
in computing at any time after the disposition the adjusted cost 
base to the taxpayer of the taxpayer’s interest in the partnership 
immediately after the disposition, there shall be added the 
amount, if any, by which 


(i) the cost amount to the taxpayer, immediately before the 
disposition, of the property 

exceeds 
(ii) the taxpayer’s proceeds of disposition of the property. 


The opening words of para. 97(3)(b) amended by 1995, c. 21, s, 34, appli- 
cable to property disposed of after July 12, 1994, other than property dis- 
posed of pursuant to an agreement in writing entered into before July 13, 
1994. The opening words of para. (b) formerly read: 
(b) in computing at any time after the disposition the adjusted cost 
base to the taxpayer of the taxpayer’s interest in the partnership im- 
mediately after the disposition, there shall be added the amount, if 
any, by which 


(3.1) [Repealed] 


S. 97 


History: Subsec: 97(3.1) repealed by 1998, c. 19, subsec. 124(2), applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
260), to dispositions of property that occur after April 26, 1995. The sub- 
sec. formerly read: 


(3.1) Deemed majority interest partner — For the purposes of 
subsection (3), a taxpayer shall be deemed to be a majority interest 
partner of a partnership at any time if 


(a) the total of the taxpayer’s share, the share of the taxpayer’s 
spouse and the share of a person or group of persons that, di- 
rectly or indirectly in any manner whatever, controlled or was 
controlled by the taxpayer, of the income of the partnership 
from any source for the fiscal period of the partnership that in- 
cludes that time exceeds '/ of the income of the partnership 
from the source for that period; or 


(b) the total of the taxpayer’s share, the share of the taxpayer’s 
spouse and the share of a person or group of persons that, di- 
rectly or indirectly in any manner whatever, controlled or was 
controlled by the taxpayer, of the total amount that would be 
paid to all members of the partnership (otherwise than as the 
share of any income of the partnership) if it were wound up at 
that time exceeds 1/2 of that amount. 


(4) Where capital cost to partner exceeds 
proceeds of disposition — Where subsection (2) has 
been applicable in respect of the acquisition of any depre- 
ciable property by a partnership from a taxpayer who was, 
immediately after the taxpayer disposed of the property, a 


_ member of the partnership and the capital cost to the tax- 


payer of the property exceeds the taxpayer’s proceeds of 
the disposition, for the purposes of sections 13.and 20 and 
any regulations made under paragraph 20(1)(a) 


(a) the capital cost to the partnership of the property 
shall be deemed to be the amount that was the capital 
cost thereof to the taxpayer; and 


(b) the excess shall be deemed to have been allowed to 
the partnership in respect of the property under regula- 
tions made under paragraph 20(1)(a) in computing in- 
come for taxation years before the acquisition by the 
partnership of the property. 


Related Provisions: 13(7)(e) — Non-arm’s length transfer of deprecia- 
ble property. 


(5) Acquisition of apprentice tools, re capital cost 
and deemed depreciation — If subsection (2) has ap- 
plied in respect of the acquisition at any particular time of 
any depreciable property by a partnership from an indivi- 
dual, the cost of the property to the individual was in- 
cluded in computing an amount under paragraph 8(1)(r) 
in respect of the individual, and the amount that would be 
the cost of the property to the individual immediately 
before the transfer if this Act were read without reference 
to subsection 8(7) (which amount is in this subsection re- 
ferred to as the “individual’s original cost”) exceeds the 
individual’s proceeds of disposition of the property, 


(a) the capital cost to the partnership of the property is 
deemed to be equal to the individual’s original cost; 
and 


(b) the amount by which the individual’s original cost 
exceeds the individual’s proceeds of disposition in re- 
spect of the property is deemed to have been deducted 
by the partnership under paragraph 20(1)(a) in respect 
of the property in computing income for taxation years 
that ended before that particular time. 
Related Provisions: 56(1)(k) — Income inclusion where tools disposed 
of without rollover; 85(5.1) — Parallel rule for rollover to corporation. 
History: Subsec. 97(5) added by 2002, c. 9, s. 32, applicable to disposi- 
tions that occur after 2001. 
Definitions [s. 97]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “Canadian partnership” — 102(1), 248(1); “Canadian resource 
property” — 66(15), 248(1); “depreciable property” — 13(21), 248(1); 
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“fiscal period” — 249(2)(b), 249.1; “foreign resource property” — 66(15), 
248(1); “majority interest partner” — 248(1); “member” — 102(2); “net 
capital loss’, “non-capital loss” — 111(8), 248(1); “person”, “prescribed”, 
“property”, “regulation” — 248(1); “restricted farm loss” — 31, 248(1); 
“specified participating interest”, “taxable Canadian property” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 97]: IT-188R: Sale of accounts receivable. 


98. (1) Disposition of partnership property — For 
the purposes of this Act, where, but for this subsection, at 
any time after 1971 a partnership would be regarded as 
having ceased to exist, the following rules apply: 


(a) until such time as all the partnership property and 
any property substituted therefor has been distributed 
to the persons entitled by law to receive it, the partner- 
ship shall be deemed not to have ceased to exist, and 
each person who was a partner shall be deemed not to 
have ceased to be a partner, 


(b) the right of each such person to share in that pro- 
perty shall be deemed to be an interest in the partner- 
ship, and 


(c) notwithstanding subsection 40(3), where at the end 
of a fiscal period of the partnership, in respect of an 
interest in the partnership, 


(1) the total of all amounts required by subsection 
53(2) to be deducted in computing the adjusted 
cost base to the taxpayer of the interest at that time 


exceeds 


(11) the total of the cost to the taxpayer of the inter- 
est determined for the purpose of computing the 
adjusted cost base to the taxpayer of that interest at 
that time and all amounts required by subsection 
53(1) to be added to the cost to the taxpayer of the 
interest in computing the adjusted cost base to the 
taxpayer of that interest at that time, 


the amount of the excess shall be deemed to be a gain 
of the taxpayer for the taxpayer’s taxation year that in- 
cludes that time from a disposition at that time of that 
interest. 


Related Provisions: 20(1)(e)(vi) — Expenses re financing; 40(3.2) — 
Para. 98(1)(c) takes precedence over subsec. 40(3.1); 98(3) — Rules 
where partnership ceases to exist; 98.1(2) — Continuation of original part- 
nership; 99(1) — Fiscal period of terminated partnership; 99(2) — Fiscal 
period for individual member of terminated partnership; 248(5) — Substi- 
tuted property. 


History: The closing words of para. 98(1)(c) amended by 1995, c. 3, sub- 
sec. 26(1), applicable to 1994 et seg. except that, in its application to the 
1994 and 1995 taxation years, the closing words shall be read as follows: 


the amount of the excess shall be deemed to be a gain of the tax- 

payer for the taxpayer’s taxation year that includes that time from a 
disposition at that time of that interest and, for the purposes of sec- 
tion 110.6, that interest shall be deemed to have been disposed of by 
the taxpayer at that time. 


The closing words formerly read: 


98(1) the amount of the excess shall be deemed to be a gain of the 
taxpayer for the taxation year of the taxpayer that includes that time 
from a disposition at that time of that interest and, for the purposes 
of section 110.6, that interest shall be deemed to have been disposed 
of by the taxpayer in that year. 


That portion of para. 98(1)(c) following subpara. (ii) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 73(1), applicable to 1985 et seg. That 
portion formerly read: 


the amount of the excess shall be deemed to be a gain of the tax- 
payer for the year from a disposition at that time of that interest and, 
for the purposes of section 110.6, that interest shall be deemed to 
have been disposed of by the taxpayer in the year. 


I.T. Application Rules: 23(4.1)(a) (where professional business carried 
on in partnership since before 1972). 
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Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
ACB resulting from admission or retirement of a partner. 


(2) Deemed proceeds — Subject to subsections (3) 
and (5) and 85(3), where at any time after 1971 a partner- 
ship has disposed of property to a taxpayer who was, im- 
mediately before that time, a member of the partnership, 
the partnership shall be deemed to have disposed of the 
property for proceeds equal to its fair market value at that 
time and the taxpayer shall be deemed to have acquired 
the property at an amount equal to that fair market value. 


Related Provisions: 53(4) — Effect on ACB of share, partnership in- 
terest or trust interest. 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
ACB resulting from admission or retirement of a partner; IT-457R: Elec- 
tion by professionals to exclude work in progress from income. 


(3) Rules applicable where partnership ceases to 
exist [rollout] Where at any particular time after 
1971 a Canadian partnership has ceased to exist and all of 
the partnership property has been distributed to persons 
who were members of the partnership immediately before 
that time so that immediately after that time each such 
person has, in each such property, an undivided interest 
that, when expressed as a percentage (in this subsection 
referred to as that person’s “percentage’’) of all undivided 
interests in the property, is equal to the person’s undi- 
vided interest, when so expressed, in each other such pro- 
perty, if each such person has jointly so elected in respect 
of the property in prescribed form and within the time re- © 
ferred to in subsection 96(4), the following rules apply: 


(a) each such person’s proceeds of the disposition of 
the person’s interest in the partnership shall be deemed 
to be an amount equal to the greater of 


(1) the adjusted cost base to the person, immedi- 
ately before the particular time, of the person’s in- 
terest in the partnership, and 


(11) the amount of any money received by the per- 
son on the cessation of the partnership’s existence, 
plus the person’s percentage of the total of amounts 
each of which is the cost amount to the partnership 
of each such property immediately before its 
distribution; 


(b) the cost to each such person of that person’s undi- 
vided interest in each such property shall be deemed to 
be an amount equal to the total of 


(i) that person’s percentage of the cost amount to 
the partnership of the property immediately before 
its distribution, 


(1.1) where the property is eligible capital property, 
that person’s percentage of “/ of the amount, if 
any, determined for F in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of 
the partnership’s business immediately before the 
particular time, and 


(ii) where the amount determined under subpara- 
graph (a)(i) exceeds the amount determined under 
subparagraph (a)(ii), the amount determined under 
paragraph (c) in respect of the person’s undivided 
interest in the property; 


(c) the amount determined under this paragraph in re- 
spect of each such person’s undivided interest in each 
such property that was a capital property (other than 
depreciable property) of the partnership is such por- 
tion of the excess, if any, described in subparagraph 
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(b)(ii) as is designated by the person in respect of the 
property, except that 


(1) in no case shall the amount so designated in re- 
spect of the person’s undivided interest in any such 
property exceed the amount, if any, by which the 
person’s percentage of the fair market value of the 
property immediately after its distribution exceeds 
the person’s percentage of the cost amount to the 
partnership of the property immediately before its 
distribution, and 


(11) in no case shall the total of amounts so desig- 
nated in respect of the person’s undivided interests 
in all such capital properties (other than deprecia- 
ble property) exceed the excess, if any, described 
in subparagraph (b)(ii); 


(d) [Repealed under former Act] 


(e) where the property so distributed by the partner- 
ship was depreciable property of the partnership of a 
prescribed class and any such person’s percentage of 
the amount that was the capital cost to the partnership 
of that property exceeds the amount determined under 
paragraph (b) to be the cost to the person of the per- 
son’s undivided interest in the property, for the pur- 
poses of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a) 


(i) the capital cost to the person of the person’s un- 
divided interest in the property shall be deemed to 
be the person’s percentage of the amount that was 
the capital cost to the partnership of the property, 
and 


(ii) the excess shall be deemed to have been al- 
lowed to the person in respect of the property 
under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the 
acquisition by the person of the undivided interest; 


(f) the partnership shall be deemed to have disposed of 
each such property for proceeds equal to the cost 
amount to the partnership of the property immediately 
before its distribution; and 


(g) where the property so distributed by the partner- 
ship was eligible capital property in respect of the 
business, 


(i) for the purposes of determining under this Act 
any amount relating to cumulative eligible capital, 
an eligible capital amount, an eligible capital ex- 
penditure or eligible capital property, each such 
person shall be deemed to have continued to carry 
on the business, in respect of which the property 
was eligible capital property and that was previ- 
ously carried on by the partnership, until the time 
that the person disposes of the person’s undivided 
interest in the property, 


(ii) for the purposes of determining the person’s 
cumulative eligible capital in respect of the busi- 
ness, an amount equal to */4 of the amount deter- 
mined under subparagraph (b)(i.1) in respect of the 
business shall be added to the amount otherwise 
determined in respect thereof for P in the definition 
“cumulative eligible capital” in subsection 14(5), 
and 


(iii) for the purpose of determining after the partic- 
ular time the amount required by paragraph 
14(1)(b) to be included in computing the person’s 
income in respect of any subsequent disposition of 
property of the business, the value determined for 
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Q in the definition “cumulative eligible capital” in 
subsection 14(5) is deemed to be the amount, if 
any, of that person’s percentage of the value deter- 
mined for Q in that definition in respect of the part- 
nership’s business immediately before the particu- 
lar time. 
Related Provisions: 24(3) — Where partnership has ceased to exist; 
53(4) — Effect on ACB of partnership interest; 69(11)(a)(i) — Exception 
to rule deeming proceeds at FMV where capital gains exemption claimed 
after dissolution of partnership; 80.03(1), (3)(c) — Capital gain where 
para. 98(3)(a) applies to partnership interest on disposition following debt 
forgiveness; 85(3) — Alternative provision where partnership wound up; 
96(4) — Election; 96(6)— Penalty for late filed election; 98(2) — 
Deemed proceeds; 98(4) — Application. 


History: Subpara. 98(3)(g)(iii) amended by 2001, c. 17, subsec. 75(1), 
applicable in respect of taxation years that end after February 27, 2000. 
The subpara. formerly read: 


(iii) for the purposes of determining after the particular time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be 
the person’s taxable capital gain, and 


(B) the amount to be included under subparagraph 14(1)(a)(v) 
or paragraph 14(1)(b) in computing the person’s income 


in respect of any subsequent disposition of the property of the busi- 
ness, the amount determined for Q in the definition “cumulative eli- 
gible capital” in subsection 14(5) shall be deemed to be the amount, 
if any, of that person’s percentage of the amount determined under 
that clause in respect of the partnership’s business immediately 
before the particular time. 


Cl. 98(3)(g)G11)(B) amended by 1995, c. 3, subsec. 26(2), applicable to 
acquisitions of property that occur after February 22, 1994. Cl. (B) for- 
merly read: 


(B) the amount to be included under paragraph 14(1)(b) in comput- 
ing the income of the person 


All that portion of para. 98(3)(b) preceding subpara. (ii) amended, and 
para. (g) added, by 1994, c. 7, Sch. VII (1993, c. 24), subsecs. 41(1) and 
(2), applicable to acquisitions of property occurring as a result of a part- 
nership ceasing to exist after the beginning of its first fiscal period begin- 
ning after 1987. That portion of para. (b) formerly read: 


(b) the cost to each such person of the person’s undivided interest in 
each such property shall be deemed to be an amount equal to 


(1) the person’s percentage of the cost amount to the partnership 
of the property immediately before its distribution 


plus 
Regulations: 230(3) (no information return required). 


1.T. Application Rules: 20(1.2) (where transferred depreciable property 
was owned by transferor since before 1972). 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
ACB resulting from admission or retirement of a partner; IT-442R: Bad 
debts and reserves for doubtful debts; IT-457R: Election by professionals 
to exclude work in progress from income; IT-471R: Merger of 
partnerships. 


1.T. Technical News: No. 12 (adjusted cost base of partnership interest). 


information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 


Forms: T2060: Election for disposition of property upon cessation of 
partnership. 


(4) Where subsec. (3) does not apply — Subsection 
(3) is not applicable in any case in which subsection (5) 
or 85(3) is applicable. 


(5) Where partnership business carried on as 
sole proprietorship — Where at any particular time 
after 1971 a Canadian partnership has ceased to exist and 
within 3 months after the particular time one, but not 
more than one, of the persons who were, immediately 
before the particular time, members of the partnership 
(which person is in this subsection referred to as the “pro- 
prietor’, whether an individual, a trust or a corporation) 
carries on alone the business that was the business of the 
partnership and continues to use, in the course of the busi- 
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ness, any property that was, immediately before the par- 
ticular time, partnership property and that was received 
by the proprietor as proceeds of disposition of the propri- 
etor’s interest in the partnership, the following rules 
apply: 
(a) the proprietor’s proceeds of disposition of the pro- 
prietor’s interest in the partnership shall be deemed to 
be an amount equal to the greater of 


(i) the total of the adjusted cost base to the proprie- 
tor, immediately before the particular time, of the 
proprietor’s interest in the partnership, and the ad- 
justed cost base to the proprietor of each other in- 
terest in the partnership deemed by paragraph (g) 
to have been acquired by the proprietor at the par- 
ticular time, and 


(i1) the total of 


(A) the cost amount to the partnership, immedi- 
ately before the particular time, of each such 
property so received by the proprietor, and 


(B) the amount of any other proceeds of the dis- 
position of the proprietor’s interest in the part- 
nership received by the proprietor; 


(b) the cost to the proprietor of each such. property 
shall be deemed to be an amount equal to the total of 


(i) the cost amount to the partnership of the pro- 
perty immediately before that time, 


(1.1) where the property is eligible capital property, 
‘/, of the amount, if any, determined for F in the 
definition “cumulative eligible capital” in subsec- 
tion 14(5) in respect of the partnership’s business 
immediately before the particular time, and 


(11) where the amount determined under subpara- 
graph (a)(1) exceeds the amount determined under 
subparagraph (a)(1i), the amount determined under 
paragraph (c) in respect of the property; 
(c) the amount determined under this paragraph in re- 
spect of each such property so received by the proprie- 
tor that is a capital property (other than depreciable 
property) of the proprietor is such portion of the ex- 
cess, if any, described in subparagraph (b)(ii) as is 
designated by the proprietor in respect of the property, 
except that 


(1) in no case shall the amount so designated in re- 
spect of any such property exceed the amount, if 
any, by which the fair market value of the property 
immediately after the particular time exceeds the 
cost amount to the partnership of the property im- 
mediately before that time, and 


(11) in no case shall the total of amounts so desig- 
nated in respect of all such capital properties (other 
than depreciable property) exceed the excess, if 
any, described in subparagraph (b)(1i); 


(d) [Repealed under former Act] 


(e) where any such property so received by the propri- 
etor was depreciable property of a prescribed. class of 
the partnership and the amount that was the capital 
cost to the partnership of that property exceeds. the 
amount determined under paragraph (b) to be the cost 
to the proprietor of the property, for the purposes of 
sections 13 and 20 and any regulations made under 
paragraph 20(1)(a) 


(i) the capital cost to the proprietor of the property 
shall be deemed to be the amount that was the capi- 
tal cost to the partnership of the property, and 
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(ii) the excess shall be deemed to have been al- 
lowed to the proprietor in respect of the property 
under regulations. made under paragraph 20(1)(a) 
in computing income for taxation years before the 
acquisition by the proprietor of the property; 
(f) the partnership shall be deemed to have disposed of 
each such property for proceeds equal to the cost 
amount to the partnership of the property immediately 
before the particular time; 


(g) where, at the particular time, all other persons who 
were members of the partnership immediately before 
that time have disposed of their interests in the part- 
nership to the proprietor, the proprietor shall be 
deemed at that time to have acquired partnership inter- 
ests from those other persons and not to have acquired 
any property that was property of the partnership; and 


(h) where the property so received by the proprietor is 
eligible capital property in respect of the business, 


(i) for the purpose of determining the proprietor’s 
cumulative eligible capital in respect of the busi- 
ness, an amount equal to */4 of the amount deter- 
mined under subparagraph (b)(i.1) in respect of the 
business shall be added to the amount otherwise 
determined in respect thereof for P in the definition 
“cumulative eligible capital” in subsection 14(5), 
and 


(i1) for the purpose of determining after the particu- 
lar time the amount required by paragraph 14(1)(b) 
to be included in computing the proprietor’s in- 
come in respect of any subsequent disposition of 
property of the business, the value determined for 
Q in the definition “cumulative eligible capital” in 
subsection 14(5) is deemed to be the value, if any, 
determined for Q in that definition in respect of the 
partnership’s business immediately before the par- 
ticular time. 
Related Provisions: 24(3) — Where partnership has ceased to exist; 
53(4) — Effect on ACB of partnership interest; 80.03(1), (3)(c) — Capital 
gain where para. 98(5)(a) applies to partnership interest on disposition fol- 
lowing debt forgiveness; 88(1)(a.2) — Winding-up; 98(2) — Deemed pro- 
ceeds; 98(4) — Subsec. 98(3) does not apply. 
History: Subpara. 98(5)(h)(ii) amended by 2001, c. 17, subsec. 75(2), ap- 
plicable in respect of taxation years that end after February 27, 2000. The 
subpara. formerly read: 


(ii) for the purposes of determining after the particular time 


(A) the amount deemed under subparagraph 14(1)(a)(y) to be 
the proprietor’s taxable capital gain, and 


(B) the amount to be included under subparagraph 14(1)(a)(v) 
or paragraph 14(1)(b) in computing the proprietor’s income 


in respect of any subsequent disposition of property of the business, 
the amount determined for Q in the definition “cumulative eligible 
capital” in subsection 14(5) shall be deemed to be the amount, if 
any, determined for Q in that definition in respect of the partner- 
ship’s business immediately before the particular time. 


Cl. 98(5)(h)(ii)(B) amended by 1995, c. 3, subsec. 26(3), applicable to ac- 
quisitions of property that occur after February 22, 1994. Cl. (B) formerly 
read: 


(B) the amount to be included under paragraph 14(1)(b) in comput- 
ing the proprietor’s income 


All that portion of para. 98(5)(b) preceding’ subpara. (ii) amended, and 
para, (h) added, by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 41(3) and 
(4), applicable to acquisitions of property occurring as a result of a part- 
nership ceasing to exist after the beginning of its first fiscal period begin- 
ning after 1987. That portion of para. (b) formerly read: 


(b) the cost to the proprietor of each such property so received by 
the proprietor shall be deemed to be an amount equal to 


(1) the cost amount to the partnership of the property immedi- 
ately before that time, 
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plus 


Subpara. 98(5)(a)(i) substituted by 1994, c. 7, Sch. IL (1991, c.49), subsec. 
73(2), applicable to partnerships ceasing to exist after January 15, 1987. 
Subpara. (a)(i) formerly read: 


(i) the total of the adjusted cost base to the proprietor, immediately 
before the particular time, of the proprietor’s interest in the partner- 
ship, and the cost to the proprietor of all interests in the partnership 
deemed by paragraph (g) to have been acquired by the proprietor at 
the particular time, and 


Selected Cases [subsec. 98(5)]: Bow River Pipa Lines Ltd. v. Can- 
ada, {1997} 1 C.T.C. 2306 (TCC) (Rollover denied where taxpayer unable 
to establish that it was member of partnership). 


1.T. Application Rules: 20(1.2) (where transferred depreciable property 
was owned by transferor since before 1972). 


Interpretation Bulletins: [T-338R2: Partnership interests — effects on 
ACB resulting from admission or retirement of a partner; IT-457R: Elec- 
tion by professionals to exclude work in progress from income; IT-474R: 
Amalgamations of Canadian corporations. 


Information Circulars: 88-2, para. 22: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


(6) Continuation of predecessor partnership by 
new partnership — Where a Canadian partnership (in 
this subsection referred to as the “predecessor _partner- 
ship”) has ceased to exist at any particular time after 1971 
and, at or before that time, all of the property of the pred- 
ecessor partnership has been transferred to another Cana- 
dian partnership (in this subsection referred to as the 
“new partnership”) the only members of which were 
members of the predecessor partnership, the new partner- 
ship shall be deemed to be a continuation of the predeces- 
sor partnership and any member’s partnership interest in 
the new partnership shall be deemed to be.a continuation 
of the member’s partnership interest in the predecessor 
partnership. 

Related Provisions: 53(4) — Effect on ACB of share, partnership in- 


terest or trust interest; Reg. 8103(5) — Mark-to-market transition — in- 
Residual portion of specified debt obligation. 


Regulations: 230(3) (no information return required). 


Interpretation Bulletins [subsec. 98(6)]: IT-338R2: Partnership in- 
terests — effects on ACB resulting from admission or retirement of a part- 
ner; IT-457R: Election by professionals to exclude work in progress from 
income; IT-474R: Amalgamations of Canadian corporations. 


Proposed. Addition — - 98(7) . 


(7) Where a partnership property is a specitiad 
participating interest — If at a particular time a part- 
nership ceases to exist, the partnership is, at the time (in 
this subsection referred to as the “disposition time’) that 
is immediately before the time that is immediately 
before the time that is immediately before the particular 
time, deemed 


(a) to have disposed of ehelt of its properties that is 
at the disposition time a specified participating inter- 
est for proceeds of disposition equal to the property’s | 
fair market value at the disposition time; and ~ 
(b) to have acquired the property immediately after 
the disposition time at a cost equal to that fair market 
value. 

Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), s. 20, will add subsec. 98(7), applicable to fiscal peri- 
ods that begin after 2002. 

Technical Notes: New subsection 98(7) applies if at a partic- 
ular time a partnership ceases to exist. In this case, the partner- 
ship is, at a time (the “disposition time”) that is site instants 
before the particular time, deemed 

* to have disposed of each of its properties that is at the dis- 
‘position time a specified participating interest for proceeds 
of disposition equal to the property’s fair market value. at 
the disposition time; and 


811 


S. 98.1(1)(d)(ii) 


* to have acquired the property immediately after the disposi- 
tion time at a cost equal to that fair market value. 


Definitions [s. 98]: “adjusted cost base” — 54, 248(1); “amount”, “busi- 


ness” — 248(1); “Canadian partnership” — 102(1), 248(1); “capital pro- 
perty” — 54, 248(1); “cost amount” — 248(1); “cumulative eligible capi- 
tal” — 14(5), 248(1); “depreciable property” — 13(21), 248(1); “eligible 
capital amount” — 14(1), 248(1); “eligible capital expenditure” — 14(5), 
248(1); “eligible capital property” — 54, 248(1); “member” — 102(2); 
“person”, “property”, “regulation”, “specified participating interest” — 
248(1); “substituted property” — 248(5); “taxation year” — 11(2), 249; 


“taxpayer” — 248(1). 


98.1 (1) Residual interest in partnership — Where, 
but for this subsection, at any time after 1971 a taxpayer 
has ceased to be a member of a partnership of which the 
taxpayer was a member immediately before that time, the 
following rules apply: 


(a) until such time as all the taxpayer’s rights (other 
than a right to a share of the income or loss of the part- 
nership under an agreement referred to in subsection 
96(1.1)) to receive any property of or from the partner- 
ship in satisfaction of the taxpayer’s interest in the 
partnership immediately before the time at which the 
taxpayer ceased to be a member of the partnership are 
satisfied in full, that interest (in this section referred to 
as a “residual interest”) is, subject to sections 70, 
110.6 and 128.1 but notwithstanding any other section 
of this Act, deemed not to have been disposed of by 
the taxpayer and to continue to be an interest in the 
partnership; 


(b) where all of the taxpayer’s rights described in par- 
agraph (a) are satisfied in full before the end of the 
fiscal period of the partnership in which the taxpayer 
ceased to be a member thereof, the taxpayer shall, not- 
withstanding paragraph (a), be deemed not to have 
disposed of the taxpayer’s residual interest until the 
end of that fiscal period; 


(c) notwithstanding subsection 40(3), where at the end 
of a fiscal period of the partnership, in respect of a 
residual interest in the partnership, 


(i) the total of all amounts required by subsection 
53(2) to be deducted in computing the adjusted 
cost base to the taxpayer of the residual interest at 
that time 


exceeds 


(11) the total of the cost to the taxpayer of the 
residual interest determined for the purpose of 
computing the adjusted cost base to the taxpayer of 
that interest at that time and all amounts required 
by subsection 53(1) to be added to the cost to the 
taxpayer of the residual interest in computing the 
adjusted cost base to the taxpayer of that interest at 
that time 


the amount of the excess shall be deemed to be a gain 
of the taxpayer, for the taxpayer’s taxation year that 
includes that time, from a disposition at that time of 
that residual interest; and 


(d) where a taxpayer has a residual interest 


(i) by reason of paragraph (b), the taxpayer shall, 
except for the purposes of subsections 110.1(4), 
118.1(8) and 127(4.2), be deemed not to be a mem- 
ber of the partnership, and 


(ii) in any other case, the taxpayer shall, except for 
the purposes of subsection 85(3), be deemed not to 
be a member of the partnership. 


S. 98.1(1) 


Related Provisions: 40(3.2) — Para. 98.1(1)(c) takes precedence over 
subsec. 40(3.1); 96(1.01)(a)— Income allocation to former partner; 
98.1(2) — Continuation of original partnership; 98.2 — Transfer of inter- 
est on death. 


History: Para. 98.1(1)(a) amended by 1998, c. 19, s. 125, applicable to 
1994 et seg. The para. formerly read: 


(a) until such time as all the taxpayer’s rights (other than a right to a 
share of the income or loss of the partnership under an agreement 
referred to in subsection 96(1.1)) to receive any property of or from 
the partnership in satisfaction of the taxpayer’s interest in the part- 
nership immediately before the time that the taxpayer ceased to be a 
member of the partnership are satisfied in full, that interest (in this 
section referred to as a “residual interest’’) shall, subject to sections 
70 and 128.1 but notwithstanding any other section of this Act, be 
deemed not to have been disposed of by the taxpayer and to con- 
tinue to be an interest in the partnership; 


The closing words of para. 98.1(1)(c) amended by 1995, c. 3, s. 27, appli- 
cable to 1994 et seq. except that, in its application to the 1994 and 1995 
taxation years, the closing words shall be read as follows: 


the amount of the excess shall be deemed to be a gain of the tax- 

payer, for the taxpayer’s taxation year that includes that time, from 
a disposition at that time of that residual interest and, for the pur- 
poses of section 110.6, the residual interest shall be deemed to have 
been disposed of by the taxpayer at that time; and 


The closing words formerly read: 


the amount of the excess shall be deemed to be a gain of the tax- 

payer, for the taxation year of the taxpayer that includes that time, 
from a disposition at that time of that residual interest and, for the 
purposes of section 110.6, the residual interest shall be deemed to 
have been disposed of by the taxpayer in that year; and 


Para. 98.1(1)(a) substituted by 1994, c. 21, s. 45, applicable after 1992 
except that, where a corporation elects in accordance with para. 111(4)(a) 
of 1994, c. 21, the amended para. applies to the corporation from the time 
at which the corporation was first granted articles of continuation (or simi- 
lar constitutional documents) in another jurisdiction. Para. 98.1(1)(a) for- 
merly read: 
(a) until such time as all the taxpayer’s rights (other than a right to a 
share of the income or loss of the partnership under an agreement 
referred to in subsection 96(1.1)) to receive any property of or from 
the partnership in satisfaction of the taxpayer’s interest in the part- 
nership immediately before the time that the taxpayer ceased to be a 
member of the partnership are satisfied in full, that interest (in this 
section referred to as a “residual interest”) shall, subject to sections 
48 and 70 but notwithstanding any other section of this Act, be 
deemed not to have been disposed of by the taxpayer and to con- 
tinue to be an interest in the partnership; 
That portion of para. 98.1(1)(c) following subpara. (ii) substituted by 
1994, c. 7, Sch. If (1991, c. 49), s. 74, applicable to 1985 et seg. That 
portion formerly read: 


the amount of the excess shall be deemed to be a gain of the tax- 
payer for the year from a disposition at that time of that residual 
interest; and 


1.T. Application Rules: 23(4.1)(b) (where professional practice carried 
on in partnership since before 1972). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner. 


(2) Continuation of original partnership — Where a 
partnership (in this subsection referred to as the “original 
partnership”) has or would but for subsection 98(1) have 
ceased to exist at a time when a taxpayer had rights de- 
scribed in paragraph (1)(a) in respect of that partnership 
and the members of another partnership agree to satisfy 
all or part of those rights, that other partnership shall, for 
the purposes of that paragraph, be deemed to be a contin- 
uation of the original partnership. 

Interpretation Bulletins: IT-278R2: Death of a partner or of a retired 
partner. 

Definitions [s. 98.1]: “amount” — 248(1); “property” — 248(1); 
“residual interest” — 98.1(1)(a); “taxpayer” — 248(1). 


98.2 Transfer of interest on death — Where by vir- 
tue of the death of an individual a taxpayer has acquired a 
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property that was an interest in a partnership to which, 
immediately before the individual’s death, section 98.1 
applied, 
(a) the taxpayer shall be deemed to have acquired a 
right to receive partnership property and not to have 
acquired an interest in a partnership; 


(b) the taxpayer shall be deemed to have acquired the 
right referred to in paragraph (a) at a cost equal to the 
amount determined to be the proceeds of disposition 
of the interest in the partnership to the deceased indi- 
vidual by virtue of paragraph 70(5)(a) or (6)(d), as the 
case may be; and 


(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deductions from ACB; 248(8) — Oc- 
currences as a consequence of death. 

Definitions [s. 98.2]: “amount”, “individual” — 248(1); “property”, 
“taxpayer” — 248(1). 

Interpretation Bulletins [s. 98.2]: IT-242R: Retired partners; IT- 
278R2: Death of a partner or of a retired partner; IT-349R3: Intergenera- 
tional transfers of farm property on death. 


99. (1) Fiscal period of terminated partnership — 
Except as provided in subsection (2), where, at any time 
in a fiscal period of a partnership, the partnership would, 
but for subsection 98(1), have ceased to exist, the fiscal 
period shall be deemed to have ended immediately before 
that time. 


Related Provisions: 127.52(1)(c.1), (c.2) — Exclusion from triggering: 
minimum tax. 


(2) Fiscal period of terminated partnership for 
individual member — Where an individual was a 
member of a partnership that, at any time in a fiscal pe- 
riod of a partnership, has or would have, but for subsec- 
tion 98(1), ceased to exist, for the purposes of computing 
the individual’s income for a taxation year the partner- 
ship’s fiscal period may, if the individual so elects and 
subsection 249.1(4) does not apply in respect of the part- 
nership, be deemed to have ended immediately before the 
time when the fiscal period of the partnership would have 
ended if the partnership had not so ceased to exist. 


Related Provisions: 25(1)— Parallel rule for individuals; 99(3), (4) — 
Validity of election. 


History: Subsec. 99(2) amended by 1996, c. 21, .s. 17.1, applicable to 

fiscal periods that begin after 1994. The subsec. formerly read: 
(2) Fiscal period for individual member of terminated partner- 
ship — Where an individual was a member of a partnership that, at 
any time in a fiscal period of the partnership, has or would have, but 
for subsection 98(1), ceased to exist, for the purposes of computing 
the individual’s income for a taxation year the partnership’s fiscal 
period may, if the individual so elects, be deemed to have ended 
immediately before the time when the fiscal period of the partner- 
ship would have ended if the partnership had not so ceased to exist. 


Interpretation Bulletins: IT-179R: Change of fiscal period. 


Information Circulars: 76-19R3: Transfer of property to a corporation 
under section 85. 


(3) Validity of election — An election under subsection 
(2) is not valid unless the individual was resident in Can- 
ada at the time when the fiscal period of the partnership 
would, if the election were valid, be deemed to have 
ended. 


Related Provisions: 96(4)—(7) — Elections. 


(4) Idem — An election under subsection (2) is not valid 
if, for the individual’s taxation year in which a fiscal pe- 
riod of the partnership would not, if the election were 
valid, be deemed to have ended but in which it would oth- 
erwise have ended, the individual elects to have applica- 
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ble the rules set out in the Income Tax Application Rules 
that apply when two or more fiscal periods of a partner- 
ship end in the same taxation year. 

Definitions [s. 99]: “Canada” — 255; “fiscal period” — 99(1), (2), 
249.1; “individual” — 248(1); “member” — 102(2); “resident in Can- 
ada” — 94(3)(a)(vil), 250; “taxation year” — 11(2), 249; “taxpayer” — 
248(1). 


100. (1) Disposition of an interest in a partner- 
ship — Notwithstanding paragraph 38(a), a taxpayer’s 
taxable capital gain for a taxation year from the disposi- 
tion of an interest in a partnership to any person exempt 
from tax under section 149 shall be deemed to be 


(a) '/2 of such portion of the taxpayer’s capital gain for 
the year therefrom as may reasonably be regarded as 
attributable to increases in the value of any partnership 
property of the partnership that is capital property 
other than depreciable property, 


plus 


~ (b) the whole of the remaining portion of that capital 
gain. | 

Related Provisions: 100(5)— Deemed capital loss on amount paid 
following disposition of partnership interest. 


History: Para. 100(1)(a) amended by 2001, c. 17, s. 76 to replace the 
reference to the fraction “3/4” with a reference to the fraction “1/2”, appli- 
cable to taxation years that end after February 27, 2000 except that, where 
a taxation year of a taxpayer includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 
2000, the reference to the fraction “1/2” shall be read as a reference to the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the tax- 
payer for the year. 


(2) Gain from disposition of interest in partner- 
ship — In computing a taxpayer’s gain for a taxation 
year from the disposition of an interest in a partnership, 
there shall be included, in addition to the amount thereof 
determined under subsection 40(1), the amount, if any, by 
which 


(a) the total of all amounts required by subsection 
53(2) to be deducted in computing the adjusted cost 
base to the taxpayer, immediately before the disposi- 
tion, of the interest in the partnership, 


exceeds 
(b) the total of 


(i) the cost to the taxpayer of the interest in the 
partnership determined for the purpose of comput- 
ing the adjusted cost base to the taxpayer of that 
interest at that time, and 


(ii) all amounts required by subsection 53(1) to be 
added to the cost to the taxpayer of that interest in 
computing the adjusted cost base to the taxpayer of 
that interest at that time. 
Related Provisions: 100(5)— Deemed capital loss on amount paid 
following disposition of partnership interest. 


Selected Cases [subsec. 100(2)]: Stursberg (R.K.G.) v. MNR, [1993] 
2 C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share 
and corresponding increase of another partner’s share was disposition of 
part of first partner’s interest, not distribution of capital). 


Interpretation Bulletins: IT-268R4: /nter vivos transfer of farm pro- 
perty to child; IT-278R2: Death of a partner or of a retired partner. 


(2.1) Idem — Where, as a result of an amalgamation or 
Merger, an interest in a partnership owned by a predeces- 
sor corporation has become property of the new corpora- 
tion formed as a result of the amalgamation or merger and 
the predecessor corporation was not related to the new 
corporation, the predecessor corporation shall be deemed 
to have disposed of the interest in the partnership to the 
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new corporation immediately before the amalgamation or 
merger for proceeds of disposition equal to the adjusted 
cost base to the predecessor corporation of the interest in 
the partnership at the time of the disposition and the new 
corporation shall be deemed to have acquired the interest 
in the partnership from the predecessor corporation im- 
mediately after that time at a cost equal to the proceeds of 
disposition. 

Related Provisions: 87(2)(e.1) — Partnership interest. 


(3) Transfer of interest on death — Where by virtue 
of the death of an individual a taxpayer has acquired a 
property that was an interest in a partnership immediately 
before the individual’s death (other than an interest to 
which, immediately before the individual’s death, section 
98.1 applied) and the taxpayer is not a member of the 
partnership and does not become a member of the part- 
nership by reason of that acquisition, 


(a) the taxpayer shall be deemed to have acquired a 
right to receive partnership property and not to have 
acquired an interest in a partnership; 


(b) the taxpayer shall be deemed to have acquired the 
right referred to in paragraph (a) at a cost equal to the 
amount determined to be the proceeds of disposition 
of the interest in the partnership to the deceased indi- 
vidual by virtue of paragraph 70(5)(a) or (6)(d), as the 
case may be; and 


(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deduction from ACB; 248(8) — Oc- 
currences as a consequence of death. 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired 
partner; IT-349R3: Intergenerational transfers of farm property on death. 


(4) Loss re interest in partnership — Notwithstand- 
ing paragraph 39(1)(b), the capital loss of a taxpayer from 
the disposition at any time of an interest in a partnership 
is deemed to be the amount of the loss otherwise deter- 
mined minus the total of all amounts each of which is the 
amount by which the taxpayer’s share of the partnership’s 
loss, in respect of a share of the capital stock of a corpora- 
tion that was property of a particular partnership at that 
time, would have been reduced under subsection | 12(3.1) 
if the fiscal period of every partnership that includes that 
time had ended immediately before that time and the par- 
ticular partnership had disposed of the share immediately 
before the end of that fiscal period for proceeds equal to 
its fair market value at that time. 


Related Provisions: 40(3.7) — Application to non-resident individual; 
53(2)(c)(i)(C) — Reduction in ACB; 100(5) — Deemed capital loss on 
amount paid following disposition of partnership interest; 
107.4(3)(b)Gi) — Application of stop-loss rule to qualifying disposition. 


History: Subsec. 100(4) amended by 1998, c. 19, s. 126, applicable to 
dispositions that occur after April 26, 1995. The subsec. formerly read: 


(4) Notwithstanding paragraph 39(1)(b), the capital loss of a corpo- 
ration from the disposition at any time of an interest in a partnership 
shall be deemed to be the amount of the loss otherwise determined 
minus the total of all amounts each of which is the amount by which 
the corporation’s share of the partnership’s loss, in respect of a 
share of the capital stock of a corporation that was property of the 
partnership at that time, would have been reduced pursuant to sub- 
section 112(3.1) or (4.2) had the fiscal period of the partnership en- 
ded immediately before that time and had the partnership disposed 
of the share immediately before the end of that fiscal period for its 
fair market value at that time. 


Proposed Addition — 100(5) 


(5) Replacement of partnership capital — A tax- 
payer who pays an amount at any time in a taxation year 
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is deemed to have a capital loss sien a meade ae of 7 
property for the year if : 


(a) the taxpayer disposed of an interest in a partner- . 


acquired before that time a right to receive e property | 
of a partnership; ae 


(b) that time is after the disposition or acquisiti iD, 
the case may be; 
(c) the amount would have been escahed | in sub _ 
agraph 53(1)(e)(iv) had the taxpayer been : a member — 
of the partnership at that time; and — 7 


(d) the amount is paid pursuant to a tena’ al oF : 
_ of the taxpayer to pay the amount. 


Application: The February 2, 2004 draft legis! 
subsec. 100(5), applicable to 1995. 


Technical Notes (December #0, 2002}: Section 100 c 


stances Sender which a former: omer 7 a par 
heir of a deceased member is required to pay an amoun 
solaris to cover a . in | the former 1 : 


ber may have been deemed: to ‘ha 
under subsection 100(2) upon pee of the p: 
terest, if the former member had at that tir 
justed cost base under section 54 ° such | 
were alone under that Hee) / 


heir ee has been. ecche ‘hy a subsection, 100( 
quired a right to acquire parershin property 


i anak 


$16,000 in capital. © . 
canoe after ve fiscal pero end, ‘all the 2 


owing iy bin to the eater in satisfaction of his be 


obligation. 


January 1, Year 1 | . 
January 31, Drawings $<16, 000>- . nt 
Retirement of Mr. Green, June 30 A 
December 31, Year 1, 

‘Share of loss for 6 months — 


March 31 — Repayment of — 
partnership capital 


a6 000. 


Mr. Green is entitled to claim a Burl ershis oss of $20.0 000 
for the taxation year in which he retired (“Year 1”). He had 
a $36,000 “negative” adjusted cost base for his partnership 
interest as at the time that he left the partnership, giving rise 
to a deemed capital gain under subsection 100(2) for Year 
1. However, he will be allowed a $36,000 capital loss under 
subsection 100(5) for the taxation year in which he repaid 
the deficit. 
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Definitions [s. 100]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “capital gain” — 39(1)(a), 248(1); “capital loss” —- 39(1)(b), 
248(1); “capital property” — 54, 248(1); “corporation”. — 248(1), Jnter- 
pretation Act 35(1); “depreciable property” — 13(21), 248(1); “disposi- 
tion” — 248(1); “fiscal period” ; “member” — 102(2); 
; “share” — 248(1); “taxable 
“taxation year” — 249; “taxpayer” — 


capital gain” — 38(a), 248(1); 
248(1). 


101. Disposition of farmland by partnership — 
Where a taxpayer was a member of a partnership at the 
end of a taxation year of the partnership in which the part- 
nership disposed of land used in a farming business of the 
partnership, there may be deducted in computing the tax- 
payer’s income for the taxpayer’s taxation year in which 
the taxation year of the partnership ended, '/2 of the total 
of all amounts each of which is an amount in respect of 
that taxation year of the taxpayer or any preceding taxa- 
tion year of the taxpayer ending after 1971, equal to the 
taxpayer’s loss, if any, for the year from the farming busi- 
ness, to the extent that the loss 


(a) was, by virtue of section 31, not deductible in com- 
puting the taxpayer’s income for the year; 


(b) was not deducted for the purpose of computing the 

_ taxpayer’s taxable income for the taxpayer’s taxation 
year in which the partnership’s taxation year in which 
the land was disposed of ended, or for any preceding 
taxation year of the taxpayer; 


(c) did not exceed that proportion of the total of 


(1) taxes (other than income or profits taxes or 
taxes imposed by reference to the transfer of the 
property) paid by the partnership in its. taxation 
year ending in the year or payable by it in respect 
of that taxation, year to a province or a Canadian 
municipality in respect of the property, and 


(ii) interest paid by the partnership in its taxation 
year ending in the year or payable by it in respect 
of that taxation year, pursuant to a legal obligation 
to pay interest on borrowed money used to acquire 
the property or on any amount as consideration 
payable for the property, 


(to the extent that the taxes and interest were included 
in computing the loss of the partnership for that taxa- 
tion year from the farming business), that 


(iii) the taxpayer’s loss from the farming business 
for the year 


is of 
(iv) the partnership’s loss from the farming busi- 
ness for its taxation year ending in the year; and 


(d) did not exceed the remainder obtained when 


(i) the total of each of the taxpayer’s losses from 
the farming business for taxation years preceding 
the year (to the extent that those losses are included 
in computing the amount determined under ‘this 
section in respect of the taxpayer) 


is deducted from 


(11) twice the amount of the taxpayer’s taxable cap- 
ital gain from the disposition of the land. 


Related Provisions: 53(1)(i) — Corresponding rule for non-partner- 
ships — addition to ACB; 96(1.01)(a)— Income allocation to former 
partner; 96(1.1) — Allocation of share of income to retiring partner; 
111(7) — Limitation. 


History: S. 101 amended by 2001, c. 17, s. 77 to replace the reference to 
the fraction “3/4” with a reference to the fraction “1/2” and by replacing 
the reference to the expression “4/3 of’ with a reference to the word 
“twice”, applicable to taxation years that end after February 27, 2000 ex- 
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cept that, in applying it to a taxpayer’s taxation year that includes Febru- 
ary 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, 


(a) the reference to the fraction “1/2” shall be read as a reference to 
the fraction in para. 38(a), as amended by 2001, c. 17, that applies to 
the taxpayer for the year; and 


(b) the reference to the word “twice” shall be read as a reference to the 
expression “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the taxpayer for the 
year, multiplied by”. 
Definitions [s. 101]: “amount”, “borrowed money”, “business”, “farm- 
ing” — 248(1); “member” — 102(2); “property” — 248(1); “province” — 
Interpretation Act 35(1); “taxable capital gain” — 38(a), 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


102. (1) Definition of “Canadian partnership” — In 
this subdivision, “Canadian partnership” means a partner- 
ship all of the members of which were, at any time in re- 
spect of which the expression is relevant, resident in 
Canada. 

Related Provisions: 80(1) — “Eligible Canadian partnership”; 96(8) — 
Anti-avoidance rules; 212(13.1)(b) — Non-Canadian partnership deemed 
non-resident for withholding tax purposes; 248(1)“Canadian_partner- 
ship” — Definition applies to entire Act; Income Tax Conventions Inter- 
pretation Act 6.2 — Partnership with Canadian resident partner cannot be 
resident in another country. 


(2) Member of a partnership — In this subdivision, a 
reference to a person or a taxpayer who is a member of a 
particular partnership shall include a reference to another 
partnership that 1s a member of the particular partnership. 
Selected Cases [s. 102]: Randall v. R., [1985] 1 C.T.C. 268 (FCTD) 


(Non-resident member not actively participating in business taxed as if 
carrying on business in Canada where participating in profits). 


Definitions [s. 102]: “Canada” — 255; “person” — 248(1); “resident in 
Canada” — 94(3)(a)(vii), 250; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 102]: IT-123R6: Transactions involving 
eligible capital property; IT-338R2: Partnership interests — effects on ad- 
justed cost base resulting from the admission or retirement of a partner; 
IT-413R: Election by members of a partnership under subsection 97(2); 
IT-417R: Merger of partnerships. 


103. (1) Agreement to share income, etc., so as to 
reduce or postpone tax otherwise payable — 
Where the members of a partnership have agreed to share, 
in a specified proportion, any income or loss of the part- 
nership from any source or from sources in a particular 
place, as the case may be, or any other amount in respect 
of any activity of the partnership that is relevant to the 
computation of the income or taxable income of any of 
the members thereof, and the principal reason for the 
agreement may reasonably be considered to be the reduc- 
tion or postponement of the tax that might otherwise have 
been or become payable under this Act, the share of each 
member of the partnership in the income or loss, as the 
case may be, or in that other amount, is the amount that is 
reasonable having regard to all the circumstances includ- 
ing the proportions in which the members have agreed to 
share profits and losses of the partnership from other 
sources or from sources in other places. 

Related Provisions: 96(1.01)(a) — Income allocation to former part- 
ner; 103(2)— Meaning of “losses”; 248(1) — Definition of “specified 
proportion”. 

Selected Cases [subsec. 103(1)]: Signum Communications Inc. v. 
Canada, [1991] 2 C.T.C. 31 (FCA) (Limited partner’s losses not limited 
by amount of capital contribution). 


.T. Technical News: No. 30 (computation/allocation of partnership 
income and losses). 


(1.1) Agreement to share income, etc., in 
unreasonable proportions — Where two or more 
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members of a partnership who are not dealing with each 
other at arm’s length agree to share any income or loss of 
the partnership or any other amount in respect of any ac- 
tivity of the partnership that is relevant to the computation 
of the income or taxable income of those members and 
the share of any such member of that income, loss or 
other amount is not reasonable in the circumstances hay- 
ing regard to the capital invested in or work performed for 
the partnership by the members thereof or such other fac- 
tors as may be relevant, that share shall, notwithstanding 
any agreement, be deemed to be the amount that is rea- 
sonable in the circumstances. 


Related Provisions: 96(1.01)(a) — Income allocation 
partner. 


Selected Cases [subsec. 103(1.1)]: Archbold v. Canada, [1995] 1 
C.T.C. 2872 (TCC) (No legal impediment to partner’s drawing salary 
from. partnership). 


Interpretation Bulletins: IT-231R2: Partnerships — partners not deal- 
ing at arm’s length. 


to former 


(2) Definition of “losses” — For the purposes of this 
section, the word “losses” when used in the expression 
“profits and losses” means losses determined without ref- 
erence to other provisions of this Act. 

Related Provisions: 96(1.1) — Allocation of share of income to retir- 
ing partner. 

Definitions [s. 103]: “amount” — 248(1); “‘arm’s length” — 251(1); 
“assessment” — 248(1); “losses” — 103(2); “member” — 102(2); “‘speci- 
fied proportion” — 248(1); “taxable income” — 2(2), 248(1). 
Interpretation Bulletins: IT-338R2: Partnership interests — effects on 
adjusted cost base resulting from the admission or retirement of a partner. 


Subdivision k — Trusts and Their 
Beneficiaries 


104. (1) Reference to trust or estate — In this Act, a 
reference to a trust or estate (in this subdivision referred 
to as a “trust’”) shall, unless the context otherwise re- 
quires, be read to include a reference to the trustee, execu- 
tor, administrator, liquidator of a succession, heir or other 
legal representative having ownership or control of the 
trust property, but, except for the purposes of this subsec- 
tion, subsection (1.1), subparagraph (b)(v) of the defini- 
tion “disposition” in subsection 248(1) and paragraph (k) 
of that definition, a trust is deemed not to include an ar- 
rangement under which the trust can reasonably be con- 
sidered to act as agent for all the beneficiaries under the 
trust with respect to all dealings with all of the trust’s pro- 
perty unless the trust is described in any of paragraphs (a) 
to (e.1) of the definition “trust” in subsection 108(1). 
Related Provisions: 75(2) — Revocable or reversionary trust; 94(3) — 
Non-resident trust deemed resident in Canada; 94(3)(a) [proposed] — 
Trust deemed resident in Canada; 104(1.1) — Restricted meaning of “ben- 
eficiary”; 108(1) — Meaning of “trust”; 122(1) — High rate of tax for in- 
ter vivos trusts; 128(1)(b), 128(2)(b) — Estate of bankrupt deemed not to 
be a trust or estate; 146.1(1)“trust’ — RESPs — meaning of “trust”; 
233.2(4) — Reporting requirement re transfers to foreign trust; 
233.6(1) — Reporting requirement re distributions from foreign trust; 
248(1)“disposition’’(b)(v) — Where trustee ceasing to act as agent of ben- 
eficiary; 248(1)“estate’— Definition applies to entire Act; 
248(1)“trust” — Definition applies to entire Act; 248(3) — Deemed trusts 
in Quebec; 251(1)(b) — Personal trust and beneficiary deemed not to deal 
at arm’s length. 

History: Subsec. 104(1) amended by 2001, c. 17, subsec. 78(1), applica- 
ble to 1998 er seq., except that in connection with transfers of property 


that occur before December 24, 1998, subsec. 104(1) shall be read as 
follows: 


(1) In this Act, a reference to a trust or estate (in this subdivision 
referred to as a “trust’’) shall, unless the context otherwise requires, 
be read to include a reference to the trustee, executor, administrator, 
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liquidator of the succession, heir or other legal representative hay- 
ing ownership or control of the trust property. 


Subsec. 104(1) formerly read: 


(1) In this Act, a reference to a trust or estate (in this subdivision 
referred to as a “trust’’) shall be read as a reference to the trustee or 
the executor, administrator, heir or other legal representative having 
ownership or control of the trust property. 


Interpretation Bulletins: IT-216: Corporation holding property as 
agent for shareholder (archived); IT-447: Residence of a trust or estate. 


1.T. Technical News: No. 7 (revocable living trusts, protective trusts, 
bare trusts). 


(1.1) Restricted meaning of “beneficiary” — Not- 
withstanding subsection 248(25.1) and for the purposes of 
subsection (1), paragraph (4)(a.4), subparagraph 
73(1.02)(b)G@i) and paragraph 107.4(1)(e), a person or 
partnership is deemed not to be a beneficiary under a trust 
at a particular time where the person or partnership is 
beneficially interested in the trust at the particular time 
solely because of 


Proposed Amendment — 104(1. 1) opening: - 
plies Z 


eee te is deemed not to be a oe under « 
trust at a particular time if the person or partnership is _ 
beneficially interested in the trust at the i Da ew ar: time | 
ee because of : _ 


will amend the opening a of ae ate S to rea id as a ap- 


plicable to 1998 e7 seq. 


Technical Notes (December 20, 2002): Cee 
104(1.1) applies for the purpose of identifying beneficiaries - 
under a trust for the purposes of subsection 104(1), subpar: 
graph 73(1 eee and — eas ve and 

107.4(1)(€). . 


Subsection 104(1.1) is ne to. se y that it one not- 
withstanding a 248(25). _ Subsection | oe) a 


which a person or partership is considered t to be “peneticial y : 


interested” in a trust. 


(a) a right that may arise as a consequence of the terms 
of the will or other testamentary instrument of an indi- 
vidual who, at the particular time, is a beneficiary 
under the trust; 


(b) a right that may arise as a consequence of the law 
governing the intestacy of an individual who, at that 
time, is a beneficiary under the trust; 


(c) a right as a shareholder under the terms of the 
shares of the capital stock of a corporation that, at the 
particular time, is a beneficiary under the trust; 


(d) a right as a member of a partnership under the 
terms of the partnership agreement, where, at the par- 
ticular time, the partnership is a beneficiary under the 
trust; or 


(e) any combination of rights described in paragraphs 
(a) to (d). 


History: Subsec. 104(1.1) added by 2001, c. 17, subsec. 78(1), applicable 
to 1998 et seq.. 


(2) Taxed as individual — A trust shall, for the pur- 
poses of this Act, and without affecting the liability of the 
trustee or legal representative for that person’s own in- 
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come tax, be deemed to be in respect of the trust property 
an individual, but where there is more than one trust and 


(a) substantially all of the property of the various 
trusts has been received from one person, and 


(b) the various trusts are conditioned so that the in- 
come thereof accrues or will ultimately accrue to the 
same beneficiary, or group or class of beneficiaries, 


such of the trustees as the Minister may designate shall, 
for the purposes of this Act, be deemed to be in respect of 
all the trusts an individual whose property is the property 
of all the trusts and whose income is the income of all the 
trusts. 


Related Provisions: 127.53(2), (3) — Multiple trusts must share mini- 
mum tax exemption; 248(1)‘“individual” — Trust is an individual. 


Regulations: 204 (information return). 


Interpretation Bulletins: IT-406R2: Tax payable by an inter vivos 
trust; IT-447: Residence of a trust or estate. 


Forms: T3: Statement of trust income allocations and designations; T3 
SCH 9: Income allocations and designations to beneficiaries. 


(3) [Repealed under former Act] 


(4) Deemed disposition by trust — Every trust is, at 
the end of each of the following days, deemed to have 
disposed of each property of the trust (other than exempt 
property) that was capital property (other than excluded 
property or depreciable property) or land included in. the 
inventory of a business of the trust for proceeds equal to 
its fair market value (determined with reference to sub- 
section 70(5.3)) at the end of that day and to have reac- 
quired the property immediately after that day for an 
amount equal to that fair market value, and for the pur- 
poses of this Act those days are 


(a) where the trust 


(i) is a trust that was created by the will of a tax- 
payer who died after 1971 and that, at the time it 
was created, was a trust, 


(i.1) is a trust that was created by the will of a tax- 
payer who died after 1971 to which property was 
transferred in circumstances to which paragraph 
70(5.2)(b) or (d) or (6)(d) applied and that, imme- 
diately after any such property vested indefeasibly 
in the trust as a consequence of the death of the 
basis was a trust, 


oa abe ae to taxation years th 
“before 2003), G.2)(c) or (6)(d) applied a é ? 
oo immediately after any such property vested ‘ind ye? 
So Sores in - trust as a sen f 


Application The October % 2003 Notice of Ways and Mear Motion 
(NRTs and FIEs), subsec. 21(1), will amend subpara. 104(4)(a)G@.1) to 
read as above, gap one to trust taxation a co oe ey mite 


ally referred to as ihe peereeer ebrrosk dentizadon’ rule” ogre 
trusts. The purpose of subsection 104(4) is to prevent the use of - 
trusts to defer indefinitely the recognition for tax purposes of 
gains accruing on capital property. Subsection 104(4) generally — 
treats capital property of a trust (other than certain trusts for the — 
benefit of a spouse or common-law partner) as having been dis- 

posed of and reacquired by the trust a2 Be L th ee at the pet 
perty’s fair market vale. = °° Bu 
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Subparagraph 104(4)(a)(i:1) is amended to apply to a trust to 
which property is transferred in circumstances to which para- 
graph 70(5.2)(c) applied. It is also amended to ensure that it 


continues to apply to a trust to which property was transferred _ 


in circumstances to which paragraph 70(5.2)(b) or (d) applied | 
as those paragraphs read in their piAcpaancigeete to taxation: years 


that began before 2003. 


(ii) is a trust that was created after June 17, 1971 
by a taxpayer during the taxpayer’s lifetime that, at 
any time after 1971, was a trust, or 


(ii.1) is a trust (other than a trust the terms of which 
are described in clause (iv)(A) that elects in its re- 
turn of income under this Part for its first taxation 
year that this subparagraph not apply) that was cre- 
ated after 1999 by a taxpayer during the taxpayer’s 
lifetime and that, at any time after 1999, was a trust 


under which 


(i11) the taxpayer’s spouse or common-law partner 
was entitled to receive all of the income of the trust 
that arose before the spouse’s or common-law part- 
ner’s death and no person except the spouse or 
common-law partner could, before the spouse’s or 
common-law partner’s death, receive or otherwise 
obtain the use of any of the income or capital of the 
trust, or 


(iv) in the case of a trust described in subparagraph 
(11.1) created by a taxpayer who had attained 65 
years of age at the time the trust was created, 


(A) the taxpayer was entitled to receive all of 
the income of the trust that arose before the tax- 
payer’s death and no person except the taxpayer 
could, before the taxpayer’s death; receive or 
otherwise obtain the use of any of the income or 
capital of the trust, 


(B) the taxpayer or the taxpayer’s spouse was, 
in combination with the spouse or the taxpayer, 
as the case may be, entitled to receive all of the 
income of the trust that arose before the later of 
the death of the taxpayer and the death of the 
spouse and no other person could, before the 
later of those deaths, receive or otherwise ob- 
tain the use of any of the income or capital of 
the trust, or 


(C) the taxpayer or the taxpayer’s common-law 
partner was, in combination with the common- 
law partner or the taxpayer, as the case may be, 
entitled to receive all of the income of the trust 
that arose before the later of the death of the 
taxpayer and the death of the common-law part- 
ner and no other person could, before the later 
of those deaths, receive or otherwise obtain the 
use of any of the income or capital of the trust, 


the day on which the death or the later death, as the 
case may be, occurs; 


(a.1) where the trust is a pre-1972 spousal trust on Jan- 
uary 1, 1993 and the spouse or common-law partner 
referred to in the definition “pre-1972 spousal trust” in 
subsection 108(1) in respect of the trust was 
(i) in the case of a trust created by the will of a 
taxpayer, alive on January |, 1976, and 
(ii) in the case of a trust created by a taxpayer dur- 
ing the taxpayer’s lifetime, alive on May 26, 1976, 


the day that is the later of 


(iii) the day on which that spouse or common-law 
partner dies, and 
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(iv) January 1, 1993; 


(a.2) where the trust makes a distribution to a benefici- 
ary in respect of the beneficiary’s capital interest in 
the trust, it is reasonable to conclude that the distribu- 
tion was financed by a liability of the trust and one of 
the purposes of incurring the liability was to avoid 
taxes otherwise payable under this Part as a conse- 
quence of the death of any individual, the day on 
which the distribution is made (determined as if a day 
ends for the trust immediately after the time at which 
each distribution is made by the trust to a beneficiary 
in respect of the beneficiary’s capital interest in the 
trust); 


(a.3) where property (other than property described in 
any of subparagraphs 128.1(4)(b)(i) to (iii)) has been 
transferred by a taxpayer after December 17, 1999 to 
the trust in circumstances to which subsection 73(1) 
applied, it is reasonable to conclude that the property 
was so transferred in anticipation that the taxpayer 
would subsequently cease to reside in Canada and the 
taxpayer subsequently ceases to reside in Canada, the 
first day after that transfer during which the taxpayer 
ceases to reside in Canada (determined as if a day ends 
for the trust immediately after each time at which the 
taxpayer ceases to be resident in Canada); 


(a.4) where the trust is a trust to which property was 
transferred by a taxpayer who is an individual (other 
than a trust) in circumstances in which section 73 or 
subsection 107.4(3) applied, the transfer did not result 
in a change in beneficial ownership of that property 
and no person (other than the taxpayer) or partnership 
has any absolute or contingent right as a beneficiary 
under the trust (determined with reference to subsec- 
tion (1.1)), the day on which the death of the taxpayer 
occurs; 


Proposed Addition — 104(4)(a.5) 


: (a. 5) where the trust is deemed by subsection 94(3) 
to be resident in Canada for a taxation year for the 
purpose of computing the trust’s income for the taxa- 


tion year, the day (in that taxation year) on which, 


because a contributor (as defined by subsection 


94(1)) either ceases to be resident in Canada or 
ceases to be a contributor to the trust because of the 
application at any time of paragraph 94(2)(t), there is 
no resident contributor (as defined by subsection 
94(1)) to the trust (or the only resident contributors 
to the trust are entities (as defined by subsection 
94(1)) each of which is an entity the maximum 
amount recoverable from which under the provisions 
referred to in paragraph 94(3)(d) is limited to the en- 
tities’ recovery limits determined under subsection 
94(8)), unless subsection 94(5) applies in respect of 
the contributor ceasing on the day to be a resident 
contributor of the trust; 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 21(2), will add para. 104(4)(a.5), applicable to 
trust taxation years that begin after 2002, and to trust taxation years that 
begin 


(a) after 2000, if the trust makes a valid election under para. (a) of 
the Application of the amendment to s. 94; and 


(b) after 2001, if the trust makes a valid election under para. (a) or 
(b) of the Application of the amendment to s. 94. 


Technical Notes: Paragraph 104(4)(a.5) is introduced to pro- 
vide for a deemed disposition day for a trust that is deemed by 
subsection 94(3) to be resident in Canada for a taxation year 
for the purpose of computing the trust’s income for the year. 
The deemed disposition day is the day (in that taxation year) on 
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which, because a “contributor” (as defined in subsection 94(1) 
of the Act) to the trust either ceases to be resident in Canada or 
ceases to be a contributor to the trust because of t pplication: 
at any time of paragraph 94(2)(t), there is no resident contribu- 
tor to the trust (or the only resident contributors to the trust are 
entities each of which is an entity the maximum amount rec¢ 
erable from which under the’ provisions referred to in paragre 


94(3)(d) is limited to the entities’ recovery limits determined _ 


under subsection 94(8)). However, no deemed disposition 
occur under paragraph 104(4)(a. 5) if subsection 94(5) ; 
in respect of the contributor ceasing on that day to bea 
contributor of the trust. For more information 

see the commentary on that section. 


(b) the day that is 21 years uftet the latest of 
(1) January 1, 1972, 
(ii) the day on which the trust was created, and 


(111) where applicable, the day determined under 
paragraph (a), (a.1) or (a.4) as those paragraphs ap- 
plied from time to time after 1971; and 


(c) the day that is 21 years after any day (other than a 
day determined under any of paragraphs (a) to (a.4)) 
that is, because of this subsection, a day on which the 
trust is deemed to have disposed of each such 


property. 


“(a 4” with tg aye 2 “applica 


1044) (a. 5). _ 
Technica Notes: Pardgeth 104 4 
is not a deemed disposition day fo 
determined under new paragraph: 104 


Related Provisions: 53(4) — Effect on ACB of share, partnership in- 
terest or trust interest; 54“superficial loss”’(c) — Superficial loss rule does 
not apply; 70(5.3) — Value of property that depends on life insurance pol- 
icy; 70(6)(a)—— Where. transfer or distribution to spouse or trust; 
70(9.1) — Transfer of farm property from spouse’s trust to settlor’s chil- 
dren; 73(1.01) — Inter vivos transfer of property to spouse trust; 94 — 
Certain non-resident trusts deemed resident; 104(1.1) — Restricted mean- 
ing of “beneficiary” for 104(4)(a.4); 104(4.1) — Mark-to-market property 
can be capital property for 104(4); 104(5) — Deemed disposition of de- 
preciable property; 104(5.3) — Election to postpone deemed disposition to 
1999; 104(5.8) — Trust transfers; 104(6) — Deduction in computing in- 
come of trust; 104(15)(a) — Allocable amount for preferred beneficiary 
election; 107(4) — Distributions from trust; 107.4(3)(h) — Qualifying dis- 
position to a trust; 108(1)— “accumulating income”; 108(1)‘cost 
amount’(a.1) — Cost amount before death of taxpayer; 108(1)‘trust’” — 
Exclusions to meaning of “trust”; 108(3) — Meaning of “income” of trust; 
108(4) — Trust payment of duties and taxes; 108(6) — Where terms of 
trust are varied; 127.55(e) — Application of minimum tax; 132.11(4) — 
Amounts paid from December 16-31 by mutual fund trust to beneficiary; 
138.1(1) — Rules re segregated funds; 139.1(5)— Value of ownership 
rights in insurer during demutualization; 159(6.1) — Election to postpone 
payment of tax on deemed disposition; 248(1)“alter ego trust” — Name 
for trust described in 104(4)(a)(iv)(A); 248(1)“joint spousal or common- 
law partner trust’ — Name for trust described in 104(4)(a)(iv)(B); 
248(8) — Occurrences as a consequence of death; 248(9.1) — Whether 
trust created by taxpayer’s will; 248(9.2) — Meaning of “vested indefeasi- 
bly”; 252(3) — Extended meaning of “spouse”. 


History: The opening words of subsec. 104(4) amended by 2001, c. 17, 
subsec. 78(2), applicable 


(a) to days after December 23, 1998 that are determined in respect of a 
trust under subsec. 104(4), as amended; and 


(b) for the purpose of determining the cost amount to a trust after De- 
cember 23, 1998 of property, to days after 1992 that are determined in 
respect of the trust under subsec. 104(4), as amended. 


The opening words formerly read: 


(4) Every trust shall, at the end of each of the following days, be 
deemed to have disposed of each property of the trust that was capi- 
tal property (other than excluded property or depreciable property) 
or land included in the inventory of the trust for proceeds equal to 
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its fair market value at the end of that day and to have reacquired 
the property immediately thereafter for an amount equal to that fair 
market value, and for the purposes. of this Act those days are 


Subpara. 104(4)(a)(ii.1) added and the portion of para. 104(4)(a) after sub- 
para. (ii) amended by the said c. 17, subsec. 78(3), applicable to 2000 et 
seq. except that, with regard to a trust created by a taxpayer at a particular 
time in 2000 for the benefit of another individual, subparas. 104(4)(a)(iii) 
and (iv) shall be read without reference to the words “or common-law 
partner” and “or common-law partner’s” and to cl. 104(4)(a)(av)(C), un- 
less, because of an election under s. 144 of 2000, c: 12 [see History to 
248(1)“‘common-law partner”], ss. 130 to 142 of that Act applied at the 
particular time to the taxpayer and the other individual. The portion after 
subpara. (ii) formerly read: 


under which 


(111) the taxpayer’s spouse or common-law partner was entitled 
to receive all of the income of the trust that arose before the 
spouse’s or common-law partner’s death, and 


(iv) no person except the spouse or common-law partner could, 
before the spouse’s or common-law partner’s death, receive or 
otherwise obtain the use of any of the income or capital of the 
trust, 


the day on which the spouse or common-law partner dies; 


Paras. 104(4)(a.2) to (a.4) added..by the said c. 17, subsec. 78(4), paras. 
(a.2) and (a.3) applicable to days after December 17, 1999 that are deter- 
mined in respect of the trust under subsection 104(4), as amended; and 
para. (a.4) applicable to 2000 et seg., and, where a trust elects in writing 
and files the election with the Minister of National Revenue on or before 
March 31, 2001 (or at any later time that is acceptable to the Minister), 
applicable after December 23, 1998. 


Subpara. 104(4)(b) (iii) amended by the said c: 17, aan, 78(5), applica- 

ble to 2000 et seq., and, where a trust elects in writing and files the elec-_ 
tion with the Minister of National Revenue on or before March 31, 2001 

(or at any later time that is acceptable to the Minister), applicable after 

December 23, 1998. The subpara. formerly read: 


(iii) where applicable, the day determined under paragraph (a) or 
(a.1) as those paragraphs applied from time to time after 1971; and 


Para. 104(4)(c) amended by the said c. 17, subsec. Wee applicable to 
2000 et seg. The para. formerly read: 


(c) the day that is 21 years after any day (other than a day deter- 
mined under paragraph (a) or (a.1)) that is, because.of this subsec- 
tion, a day on which the trust is deemed to have disposed of each 
such property. 


Subsec. 104(4) amended by 2009, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 7 to replace 

“spouse’s’’ with “spouse’s or common-law partner’s”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 


the History to 248(1)“common-law partner’’. 


Subpara. 104(4)(a)(i.1) amended by 1998, c. 19, subsec. 127(1), applicable 
to. acquisitions. and dispositions that occur after 1992. Subpara. 
104(4)(a)(.1) formerly read: 


(i.1) is a trust that was created by the will of a taxpayer who died 
after 1971 to which property was transferred in circumstances to 
which paragraph 70(5.2)(d) or (f) or (6)(d) applied and that, imme- 
diately after any such property vested indefeasibly in the trust as a 
consequence of the death of the taxpayer, was a trust, or 


Para. 104(4)(a.1) amended by 1996, c. 21, subsec. 18(1), applicable to 
trust taxation years that end after February 11, 1991. The para. forme 
read: 


(a.1) where the trust is a pre-1972 spousal trust on sae 1 3k 993, 
the day that is the later of 


(i) the day on which the spouse referred to in the definition 
“pre-1972 spousal trust” in subsection 108(1) in respect of the 
trust dies, and 


(ii) January L993; 


Subpara. 104(4)(b)(iii) amended by 1996, c. 21, subsec. 18(2), applicable 
to trust taxation’ years that end after February 11, 1991. The sonpara. for- 
merly read: 


(iii) where applicable, the ey determined under paragraph (a) or 
(a.1);; and 
Subsec. 104(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(1), applicable to taxation years of trusts ending after February 11, 1991 
except that para. 104(4)(a) as amended: does not apply in respect of any 
trust described therein because of subpara. (i.1) thereof where the spouse 
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who was the beneficiary of that trust died before December 21, 1991. Sub- 
sec. (4) formerly read: 


(4) Deemed disposition by a trust — Every trust shall, on each of 
the following days, be deemed to have disposed of each property of 
the trust that was capital property (other than depreciable property) 
or land included in the inventory of the trust for proceeds equal to 
its fair market value on that day and to have reacquired the property 
immediately thereafter for an amount equal to that fair market 
value, and for the purposes of this Act those days are 


(a) where the trust 


(i) is a trust created by the will of a taxpayer who died after 
December 31, 1971 and that, at the time it was created, was 
a trust, or 


(11) is a trust created by a taxpayer during the taxpayer’s 
lifetime, other than a-trust described in subsection 122(2), 
that, at any time after 1971, was a trust 


under which 


(iii) the taxpayer’s spouse was entitled to receive all of the 
income of the trust that arose before the spouse’s death, and 


(iv) no person except the spouse could, before the spouse’s 
death, receive or otherwise obtain the use of any, of the in- 
come or capital of the trust, 


the day on which the spouse dies; 
(b) the day that is 21 years after the latest of 
ie Ne 


(11) the day on which the trust was created, and 


(i) January 1, 


(iii) where applicable, the day referred to in paragraph (a); 
and 


(c) the day that 1s 21 years after any day that is, by virtue of this 
subsection, a day on which the trust is deemed to have disposed 
of each such property. 


Interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: 
Trusts — amounts payable; IT-325R2: Property transfers after separation, 
divorce and annulment; IT-349R3: Intergenerational transfers of farm pro- 
perty on death; IT-370: Trusts — capital property owned on December 31, 
1971 (archived); IT-381R3: Trusts — capital gains and losses and the 
flow-through of taxable capital gains to beneficiaries; [T-394R2: Preferred 
beneficiary election; IT-449R: Meaning of “vested  indefeasibly” 
(archived); IT-465R — Non-resident beneficiaries of trusts. 


Advance Tax Rulings: ATR-38: Distribution of all of the property of 
an estate. 


Forms: T1055: Summary of deemed realizations. 


Proposed Addition - — 104(4. luge 
(4, 1) pace rareet property 


is determining 
at ihe of 


to Hoge, 39( Nant 3), 
Application: The October 30, 2003 Notice of £ Ways and Means Motion 


(NRTs and FIEs), subsec. 21(4), will add subse On Ly ee to 
trust taxation years that begin after 2002. 


Technical Notes: New subsection 104(4, 1) provides that, for 
the purposes of the deemed disposition rule in subsection 
104(4), a property’s status as capital property is determined 
without reference to new subparagraph 39(1)(a)(ii.3). As a re- 
sult, if subsection 94.2(3) applies for a taxation year to a tax- 
payer that is a trust in respect of a participating interest of the 
trust and the trust is deemed to have disposed of the interest 
because of the application of subsection 104(4), there is a rec- 
ognition of the “deferral amount” in applying subsection 
94.2(4). 


(5) Depreciable property [deemed disposition] — 
Every trust is, at the end of each day determined under 
subsection (4) in respect of the trust, deemed to have dis- 
posed of each property of the trust (other than exempt 
property) that was a depreciable property of a prescribed 
class of the trust for proceeds equal to its fair market 
value at the end of that day and to have reacquired the 
property immediately after that day at a capital cost (in 


S. 104(5) 


this subsection referred to as the “deemed capital cost’) 
equal to that fair market value, except that 


(a) where the amount that was the capital cost to the 
trust of the property immediately before the end of the 
day (in this paragraph referred to as the “actual capital 
cost”) exceeds the deemed capital cost to the trust of 
the property, for the purpose of sections 13 and 20 and 
any regulations made for the purpose of paragraph 
20(1)(a) as they apply in respect of the property at any 
subsequent time, 


(i) the capital cost to the trust of the property on its 
reacquisition shall be deemed to be the amount that 
was the actual capital cost to the trust of the pro- 
perty, and 


(a1) the excess shall be deemed to have been al- 
lowed under paragraph 20(1)(a) to the trust in re- 
spect of the property in computing its income for 
taxation years that ended before the trust reac- 
quired the property; 


(b) for the purposes of this subsection, the reference to 
“at the end of a taxation year” in subsection 13(1) 
shall be read as a reference to “at the particular time a 
trust is deemed by subsection 104(5) to have disposed 
of depreciable property of a prescribed class”; and 


(c) for the purpose of computing the excess, if any, 
referred to in subsection 13(1) at the end of the taxa- 
tion year of a trust that included a day on which the 
trust is deemed by this subsection to have disposed of 
a depreciable property of a prescribed class, any 
amount that, on that day, was included in the trust’s 
income for the year under subsection 13(1) as it reads 
because of paragraph (b), shall be deemed to be an 
amount included under section 13 in the trust’s income 
for a preceding taxation year. 


Related Provisions: 70(9.1)— Transfer of farm property from 
spouse’s trust to settlor’s children; 104(5.3) — Election by trust to post- 
pone deemed disposition; 104(5.8)— Trust transfers; 104(6) — Deduc- 
tion in computing income of trust; 108(1) —,‘accumulating income”; 
108(1)“cost. amount’(a.1)-— Cost amount. before death of taxpayer; 
108(1)‘‘trust’” — Exclusions to meaning of ‘trust’; 108(6) — Where terms 
of trust are varied. 


History: The opening words of subsec. 104(5) amended by 2001, c. 17, 
subsec. 78(7), applicable to days after December 23, 1998 that are deter- 
mined under subsection 104(4), as amended. The opening words formerly 
read; 


(5) Idem [depreciable property] — Every trust shall, at the end of 
each day determined under subsection (4) in respect of the trust, be 
deemed to have disposed of each property of the trust that was a 
depreciable property of a prescribed class of the trust for proceeds 
equal to its fair market value at the end of that day and to have 
reacquired the property immediately thereafter at a capital cost (in 
this subsection referred to as the “deemed capital cost’) equal to 
that fair market value, except that 


Subparas. 104(5)(a)G@) and (11) substituted by 1994, c. 21, subsec. 46(1), 
applicable to days determined under subsec. 104(4) that are after 1992. 
Those subparas. formerly read: 


(i) the capital cost to the trust of the property shall be deemed to be 
the amount that was the actual capital cost to the trust of the pro- 
perty, and 


(ii) the excess shall be deemed to have been allowed to the trust in 
respect of the property under paragraph 20(1)(a) in computing in- 
come for taxation years before the reacquisition by the trust of the 
property, and any other amount allowed to the trust in respect of the 
property under that paragraph in computing income for those years 
shall be deemed to be nil; 
Subsec. 104(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(1), applicable to taxation years of trusts ending after February 11, 1991 
except that with respect to those days determined under subsec. 104(4) (as 
amended) that are before 1993, subsec. 104(5) shall be read without refer- 
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ence to the amendments made by subsection (1), and the portion of subsec. 
104(5) preceding para. (c) shall be read as follows: 


(5) Every trust shall, at the end of each day determined under sub- 
section (4) in respect of the trust, be deemed to have disposed of all 
depreciable property of a prescribed class of the trust for proceeds 
equal to 


(a) where the fair market value of that property at the end of the 
day exceeds the undepreciated capital cost thereof to the trust at 
the end of the day, the amount of that undepreciated capital cost 
plus '/ of the excess, and 


(b) in any other case, the fair market value of that property at 
the end of that day plus '/ of the amount, if any, by which the 
undepreciated capital cost thereof to the trust at the end of that 
day exceeds that fair market value, 


and to have reacquired each such depreciable property of that class 
immediately thereafter at a capital cost (in this subsection referred 
to as the “deemed capital cost’) equal to that proportion of the pro- 
ceeds determined under paragraph (a) or (b), as the case may be, 
that the amount that was the fair market value of that property is of 
the total of the amounts that were the fair market values of all 
properties of that class at the end of that day, except that 


Subsec. 104(5) formerly read: 


(5) Idem — Every trust shall, on each day determined under sub- 
section (4) in respect of the trust, be deemed to have disposed of all 
depreciable property of a prescribed class of the trust for proceeds 
equal to, 


(a) where the fair market value of that property on that day ex- 
ceeds the undepreciated capital cost thereof to the trust on that 
day, the amount of that undepreciated capital cost plus '/2 of the 
amount of the excess, and 


(b) in any other case, the fair market value of that property on 
that day plus ‘2 of the amount, if any, by which the un- 
depreciated capital cost thereof to the trust on that day exceeds 
that fair market value, 


and to have reacquired each such depreciable property of that class 
immediately thereafter at a capital cost (in this subsection referred 
to as the “deemed capital cost’) equal to that proportion of the pro- 
ceeds determined under paragraph (a) or (b), as the case may be, 
that the amount that was the fair market value of that property on 
that day is of the total of the amounts that were the fair market val- 
ues of all properties of that class on that day, except that 


(c) where the amount that was the capital cost to the trust of any 
particular property of that class exceeds the deemed capital cost 
to the trust of the property, for the purposes of sections 13 and 
20 and any regulations made under paragraph 20(1)(a) as they 
apply in respect of the property at any subsequent time, 


(i) the capital cost to the trust of the property shall be 
deemed to be the amount that was the capital cost to the 
trust of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
trust in respect of the property under paragraph 20(1)(a) in 
computing income for taxation years before the reacquisi- 
tion by the trust of the property, and any other amount al- 
lowed to the trust in respect of the property under that para- 
graph in computing income for those years shall be deemed 
to be nil, 


(d) for the purposes of this subsection, the words “at the end of 
a taxation year,” in subsection 13(1) shall be deemed to read “at 
the particular time a trust is deemed by subsection 104(5) to 
have disposed of depreciable property of a prescribed class,” 
and 


(e) for the purpose of computing the excess, if any, referred to 
in subsection 13(1) at the end of the taxation year of a trust that 
included a day on which the trust is deemed by this subsection 
to have disposed of all depreciable property of a prescribed 
class, any amount that, on that day, was included in the trust’s 
income for the year by virtue of subsection 13(1) as it reads by 
virtue of paragraph (d), shall be deemed to be an amount in- 
cluded in the taxpayer’s income by virtue of section 13 for a 
prior taxation year. 


Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT- 
349R3: Intergenerational transfers of farm property on death; IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital 
gains to beneficiaries; IT-394R2: Preferred beneficiary election; IT-465R: 
Non-resident beneficiaries of trusts. 
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Forms: T1055: Summary of deemed realizations. 


(5.1) Idem [NISA Fund No. 2] — Every trust that holds 
an interest in a NISA Fund No. 2 that was transferred to it 
in circumstances to which paragraph 70(6.1)(b) applied 
shall be deemed, at the end of the day on which the 
spouse or common-law partner referred to in that para- 
graph dies (in this subsection referred to as the “spouse or 
common-law partner’), to have been paid an amount out 
of the fund equal to the amount, if any, by which 


(a) the balance at the end of that day in the fund so 
transferred 


exceeds 


(b) such portion of the amount described in paragraph 
(a) as is deemed by subsection (14.1) to have been 
paid to the spouse or common-law partner. 


Related Provisions: 104(5.8) — Trust transfers; 104(6) — Deduction 
in computing income of trust; 252(3) — Extended meaning of “spouse”. 


History: Subsec. 104(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 104(5.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(2), applicable to 1991 et seq. 


Forms: T1055: Summary of deemed realizations. 


(5.2) Resource property [deemed disposition] — 
Where at the end of a day determined under subsection 
(4) in respect of a trust, the trust owns a Canadian re- 
source property (other than an exempt property) or a for- 
eign resource property (other than an exempt property), 


(a) for the purposes of determining the amounts under 
subsection 59(1), paragraphs 59(3.2)(c) and (c.1), sub- 
sections 66(4) and 66.2(1), the definition “cumulative 
Canadian development expense” in__ subsection 
66.2(5), the definition “cumulative foreign resource 
expense” in subsection 66.21(1), subsection 66.4(1) 
and the definition “cumulative Canadian oil and gas 
property expense” in subsection 66.4(5), the trust is 
deemed 


(1) to have a taxation year (in this subsection re- 
ferred to as the “old taxation year’) that ended at 
the end of that day and a new taxation year that 
begins immediately after that day, and 


(11) to have disposed, immediately before the end 
of the old taxation year, of each of those properties 
for proceeds that became receivable at that time 
equal to its fair market value at that time and to 
have reacquired, at the beginning of the new taxa- 
tion year, each such property for an amount equal 
to that fair market value; and 


(b) for the particular taxation year of the trust that in- 
cluded that day, the trust shall 


(i) include in computing its income for the particu- 
lar taxation year the amount, if any, determined 
under paragraph 59(3.2)(c) in respect of the old 
taxation year and the amount so included shall, for 
the purposes of the determination of B in the defi- 
nition “cumulative Canadian development ex- 
pense” in subsection 66.2(5), be deemed to have 
been included in computing its income for a pre- 
ceding taxation year, 


(i.1) include in computing its income for the partic- 
ular taxation year the amount, if any, determined 
under paragraph 59(3.2)(c.1) in respect of the old 
taxation year and the amount so included is, for the 
purpose of determining the value of B in the defini- 
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tion “cumulative foreign resource expense” in sub- 
section 66.21(1), deemed to have been included in 
computing its income for a preceding taxation year, 
and 


(ii) deduct in computing its income for the particu- 
lar taxation year the amount, if any, determined 
under subsection 66(4) in respect of the old taxa- 
tion year and the amount so deducted shall, for the 
purposes of paragraph 66(4)(a), be deemed to have 
been deducted for a preceding taxation year. 
Related Provisions: 104(5.3) — Election; 104(5.8) — Trust transfers; 


104(6) — Deduction in computing income of trust; 108(1) — ‘“‘accumulat- 
ing income”; 108(1) — “trust”; 108(6) — Where terms of trust are varied. 


History: The portion of subsec. 104(5.2) before para. (b) amended by 
2001, c. 17, subsec. 78(8), applicable to days after December 23, 1998 that 
are determined under subsec. 104(4), as amended, except that in applying 
para. 104(5.2)(a) to days that are in taxation years that begin before 2001 
and that are determined under subsec. 104(4), that paragraph shall be read 
without the references to para. 59(3.2)(c.1) and the definition “cumulative 
foreign resource expense” in subsec. 66.21(1). The portion before para. (b) 
formerly read: 


(5.2) Rules for trusts [resource property] — Where on a day de- 
termined under subsection (4) in respect of a trust the trust owns a 
Canadian resource property or a foreign resource property, the fol- 
lowing rules apply: 


(a) for the purpose of determining the amounts under subsection 
59(1), paragraph 59(3.2)(c), subsections 66(4) and 66.2(1), the 
definition “cumulative Canadian development expense” in sub- 
section 66.2(5), subsection 66.4(1) and the definition “cumula- 
tive Canadian oil and gas property expense” in subsection 
66.4(5), the trust shall be deemed 


(1) to have a taxation year (in this subsection referred to as 
the “old taxation year”) that ended on that day and a new 
taxation year (in this subsection referred to as the “new tax- 
ation year”) that commenced immediately after that day, 
and 


(11) to have disposed, immediately before the end of the old 
taxation year, of each of its Canadian resource properties 
and foreign resource properties for proceeds that become 
receivable at that time equal to its fair market value at that 
time and to have reacquired, at the beginning of the new 
taxation year, each such property for an amount equal to 
that fair market value; and 


Subpara. 104(5.2)(b)(i.1) added by the said c. 17, subsec. 78(9), applicable 
to taxation years that begin after 2000. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


(5.3) Election [before 1999] — Where a trust files an 
election under this subsection in prescribed form with the 
Minister within 6 months after the end of a taxation year 
of the trust that includes a day before 1999 (in this sub- 
section referred to as the “disposition day”) that would, 
but for this subsection, be determined in respect of the 
trust under paragraph (4)(a.1) in the case of a trust de- 
scribed in that paragraph, or under paragraph (4)(b) in any 
other case, and there is an exempt beneficiary under the 
trust on the disposition day, 


(a) for the purposes of subsections (4) to (5.2), para- 
graph (6)(b) and subsection 159(6.1), the day deter- 
mined under paragraph (4)(a.1) or (b), as the case may 
be, in respect of the trust is deemed to be the earlier of 


(i) January 1, 1999, and 
(ii) the first day of the trust’s first taxation year that 
begins after the first day after the disposition day 
throughout which there is no exempt beneficiary 
under the trust; 
(b) subsection 107(2) does not apply to a distribution 
made by the trust during the period 
(i) beginning immediately after the disposition day, 
and 
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(ii) ending at the end of the first day after the dis- 
position day that is determined in respect of the 
trust under subsection (4) 


to any beneficiary (other than an individual who is an 
exempt beneficiary under the trust immediately before 
the time of the distribution); 


(b.1) where the trust filed the form before March 
1995, paragraph (b) does not apply to distributions 
made by the trust after February 1995; and 


(c) subsection 107.4(3) does not apply to a disposition 
by the trust during the period 


(i) beginning immediately after the disposition day, 
and 


(ii) ending at the end of the first day after the dis- 
position day that is determined in respect of the 
trust under subsection (4). 


(d) [Repealed] 


Related Provisions: 104(5.31) — Revocation of election; 104(5.4) — 
Exempt beneficiary; 104(5.8) — Trust transfers; 107(2) — Rollout of pro- 
perty to beneficiaries where election not available; 108(1) — “trust”; 
110.6(12) — Spousal trust deduction; 220(3.2), Reg. 600(b) — Late filing 
or revocation of election; 248(25.1) — Trust-to-trust transfers. 


History: The opening words of para. 104(5.3)(c) amended by 2001, c. 17, 
subsec. 78(10), applicable to transfers made after December 23, 1998. The 
opening words formerly read: 


(c) subject to paragraph (d), paragraph (e) of the definition “disposi- 
tion” in section 54 does not apply to a transfer by the trust after the 
disposition day during the period 


Para. 104(5.3)(d) repealed by the said c. 17, subsec. 78(11), applicable to 
transfers made after December 23, 1998. Para. (d) formerly read: 


(d) where 


(i) property is transferred from the trust to another trust in cir- 
cumstances to which paragraph (e) of the definition “‘disposi- 
tion” in section 54 would, but for paragraph (c), apply, 


(11) the other trust held no property immediately before the 
transfer, and 


(ii) the terms of the trust immediately before the transfer are 
identical to the terms of the other trust immediately after the 
transfer, 


paragraph (e) of the definition “disposition” in section 54 applies to 
the transfer and the other trust shall be deemed to be the same trust 
as, and a continuation of, the trust. 


The portion of subsec. 104(5.3) before para. (b) amended and para. (b.1) 
added by 1996, c. 21, subsecs. 18(3) and (4), applicable after February 11, 
1991. That portion before para. (b) formerly read: 


(5.3) Election — Where a trust so elects in prescribed form filed 
with the Minister within 6 months after the end of a taxation year of 
the trust that includes a day (in this subsection referred to as the 
“disposition day”’) that would, but for this subsection, be determined 
in respect of the trust under paragraph (4)(a.1) in the case of a trust 
described in that paragraph, or under paragraph (4)(b) in any other 
case, and there is an exempt beneficiary under the trust on the dis- 
position day, 


(a) for the purposes of subsections (4) to (5.2), paragraph (6)(b) 
and subsection 159(6.1), the day determined under paragraph 
(4)(a.1) or (b), as the case may be, in respect of the trust shall 
be deemed to be the first day of the first taxation year of the 
trust beginning after the first day after the disposition day 
throughout which there is no exempt beneficiary under the 
trust; 

Subsec. 104(5.3) added by 1994, c. 7, Sch. VHT (1993, c. 24), subsec. 

42(3), applicable after February 11, 1991. 

Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 

and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 

Preferred beneficiary election. 


(5.31) Revocation of election — Where a trust that 
has filed an election under subsection (5.3) before July 
1995 applies before 1997 to the Minister in writing for 


S. 104(5.31) 


permission to revoke the election and the Minister grants 
permission to revoke the election, — 


(a) the election is deemed, otherwise than for the pur- 
poses of this subsection, never to have been made; 


(b) the trust is not liable to any penalty under this Act 
to the extent that the liability would, but for this para- 
graph, have increased because of the revocation of the 
election; and 


(c) notwithstanding subsections 152(4) to (5), such as- 
sessments of tax, interest and penalties under this Act 
shall be made as are necessary to take into account the 
consequences of the revocation of the election. 


History: Subsec. 104(5.31) added by 1996, c. 21, subsec. 18(5), applica- 
ble on June 20, 1996. 


(5.4) Exempt beneficiary — For the purpose of sub- 
section (5.3), an “exempt beneficiary” under a trust at a 
particular time is an individual who is alive and a benefi- 
ciary under the trust at the particular time, where 


(a) in the case of a trust that was created after Febru- 
ary 11, 1991, the individual, or an individual who, oth- 
erwise than because of subsection 252(2), is the 
brother or sister of the individual, was alive at the ear- 
lier of 


(i) the time the trust was created, and 


(ii) the earliest of all times each of which is the 
time that another trust was created that, before the 
particular time and the end of the day that would, 
but for subsection (5.3), be determined in respect 
of the trust under paragraph (4)(a.1) or (b), trans- 
ferred property to the trust either 


(A) directly, or 
(B) indirectly through one or more trusts, 


in circumstances in which subsection (5.8) applies; 
and 


(b) the individual or the individual’s spouse or com- 
mon-law partner, or former spouse or common-law 
partner was 


(1) the designated contributor in respect of the trust, 
or 


(11) a grandparent, parent, brother, sister, child, 
niece or nephew 


(A) of the designated contributor in respect of 
the trust, or 


(B) of the spouse or common-law partner or 
former spouse or common-law partner of the 
designated contributor in respect of the trust. 


Related Provisions: 104(5.5)— Beneficiary; 104(5.6) — Designated 
contributor; 252(3) — Extended meaning of “spouse”. 


History: Subsec. 104(5.4) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)common-law partner”. 


Subsec. 104(5.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(3), applicable after February 11, 1991. 


(5.5) Beneficiary — For the purpose of subsection (5.4), 
a beneficiary under a trust is an individual who is benefi- 
cially interested in the trust, except that an individual 
shall be deemed not to be a beneficiary under.a trust at a 
particular time 


(a) where 


(1) the interests in the trust at the particular time of 
all individuals who would, if this Act were read 
without reference to this paragraph, be exempt ben- 
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eficiaries under the trust are conditional on or sub- 
ject to the exercise of a discretionary power by a 
person, 


(ii) by the exercise of (or the failure to exercise) 
such power under the terms of the trust after the 
particular time, all interests in the trust of 


(A) those individuals, and 


(B) other individuals who are children of de- 
ceased individuals. who, if this Act were read 
without reference to this paragraph, would have 
been exempt beneficiaries under the trust at any 
time before the particular time 


may terminate before the time at which the last of 
those individuals and the other individuals dies and 
without any of those individuals or the other indi- 
viduals enjoying any benefit under the trust after 
the particular time, and 


(111) the trust was created after February 11, 1991 
or subparagraph (11) applies in respect of the trust 
because of a variation of the terms of the trust oc- 
curring after February 11, 1991; or 


(b) where it is reasonable to consider that one of the 
main purposes. for the creation of the interest of the 
individual in the trust was to defer the day determined 
under paragraph (4)(a.1) or (b) in respect of the trust. 


Related Provisions: 248(25) — Beneficially interested. 


History: Subsec. 104(5.5) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 42(3), applicable after February 11, 1991. 


(5.6) Designated contributor — For the purpose of 
subsection (5.4), a designated contributor in respect of a 
trust 1s 


(a) where the trust is described in paragraph (4)(a) or 
was, on December 20, 1991, a pre-1972 spousal trust, 
the individual who created (or whose will created) the 
trust; 


(b) where paragraph (a) does not apply and the trust is 
a testamentary trust at the end of the taxation year for 
which it makes an election under subsection (5.3), the 
individual as a consequence of whose death the trust 
was created; and 


(c) in the case of any other trust, the individual who 
was, or who was related to, an individual beneficially 
interested in the trust and who is designated by the 
trust in its election under subsection (5.3) 


(i) where, at each time in the relevant period, the 
total amount of property transferred or loaned 
before that time by the designated individual (ei- 
ther directly or through another trust) to the trust 


(A) exceeded the total amount of property so 
transferred or loaned before that time by each 
other individual who was born before the desig- 
nated individual and who, at any time, was re- 
lated to any individual beneficially interested in 
the trust, and 


(B) was not less than the total amount of pro- 
perty so transferred or loaned before that time 
by each other individual who was born after the 
designated individual and who, at any time, was 
related to any individual beneficially interested 
in the trust, 


(ii) where 


(A) no individual may be designated in respect 
of the trust because of subparagraph (1), 
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(B) the designated individual transferred or 
loaned property (either directly or through an- 
other trust) to the trust at any time before the 
end of the relevant period, and 


(C) the designated individual was born before 
all other individuals who 


(I) at any time were related to any individual 
beneficially interested in the trust or to any 
individual who transferred or loaned pro- 
perty to the trust before the end of the rele- 
vant period, and 


(II) transferred or loaned property (either di- 
rectly or through another trust) to the trust at 
any time before the end of the relevant pe- 
riod, or 


(iii) where throughout the relevant period the pro- 
perty of the trust consisted primarily of 


(A) shares of the capital stock of a corporation 


(1) controlled, on the day that the trust was 
created or at the beginning of the relevant 
period, by the designated individual or by 
the designated individual and one or more 
other individuals born after, and related to, 
the designated individual, or 


(I) all or substantially all of the value of 
which throughout the relevant period de- 
rived from property transferred to the corpo- 
ration by the designated individual or by the 
designated individual and one or more other 
individuals born after, and related to, the 
designated individual, 


(B) shares of the capital stock of a corporation 
all or substantially all of the value of which, 
throughout the part of the relevant period 
throughout which the shares were held by the 
trust, derived from shares described in clause 
(A), 
(C) property substituted for the shares described 
in clause (A) or (B), 
(D) property attributable to profits, gains or dis- 
tributions in respect of property described in 
clause (A), (B) or (C), or 
(E) any combination of the properties described 
in clauses (A) to (D). 
Related Provisions: 104(5.7)— Designated contributor; 248(5) — 
Substituted property; 248(9.1) — Trust created by will. 


History: Subsec. 104(5.6) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 42(3), applicable after February 11, 1991. 


(5.7) Idem — For the purposes of subsection (5.6), 


(a) the relevant period in respect of a trust is the period 
that begins one year after the day on which the trust 
was created and ends at the end of the day that would, 
but for the election of the trust under subsection (5.3), 
be determined in respect of the trust under paragraph 
(4)(a.1) or (b), as the case may be; 
(b) 2 individuals shall be deemed to be related to each 
other where one of them is the aunt, great aunt, uncle 
or great uncle of the other individual; 
(c) an individual shall be deemed not to be a desig- 
nated contributor in respect of a trust where it is rea- 
sonable to consider that one of the main purposes of a 
series of transactions or events that includes 
(i) an individual becoming a trustee in respect of 
trust property, or 
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(ii) an acquisition of property or a borrowing by 
any individual 


was to defer the day determined under paragraph 
(4)(b) in respect of the trust; and 


(d) in determining whether all or substantially all of 
the value of shares of the capital stock of a corporation 
is derived from other property, the other property shall 
be deemed to include property substituted for the other 
property and property attributable to profits, gains or 
distributions in respect of the other property and the 
substituted property. 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 104(5.7) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 42(3), applicable after February 11, 1991. 


(5.8) Trust transfers —- Where capital property (other 
than excluded property), land included in inventory, Ca- 
nadian resource property or foreign resource property is 
transferred at a particular time by a trust (in this subsec- 
tion referred to as the “transferor trust”) to another trust 
(in this subsection referred to as the “transferee trust”) in 
circumstances in which subsection 107(2) or 107.4(3) or 
paragraph (f) of the definition “disposition” in subsection 
248(1) applies, 


(a) for the purposes of applying subsections (4) to 
(5.2) after the particular time, 


(1) subject to paragraphs (b) to (b.3), the first day 
(in this subsection referred to as the “disposition 
day”) that ends at or after the particular time that 
would, if this section were read without reference 
to paragraph (4)(a.2) and (a.3), be determined in 
respect of the transferee trust is deemed to be the 
earliest of 


(A) the first day ending at or after the particular 
time that would be determined under subsection 
(4) in respect of the transferor trust without re- 
gard to the transfer and any transaction or event 
occurring after the particular time, 


(B) the first day ending at or after the particular 
time that would otherwise be determined under 
subsection (4) in respect of the transferee trust 
without regard to any transaction or event oc- 
curring after the particular time, 


(C) the first day that ends at or after the particu- 
lar time, where 


(1) the transferor trust is a joint spousal or 
common-law partner trust, a post-1971 
spousal or common-law partner trust or a 
trust described in the definition “pre-1972 
spousal trust” in subsection 108(1), and 


(II) the spouse or common-law partner re- 
ferred to in paragraph (4)(a) or in the defini- 
tion “pre-1972 spousal trust” in subsection 
108(1) is alive at the particular time, 


(C.1) the first day that ends at or after the par- 
ticular time, where 


(1) the transferor trust is an alter ego trust, a 
trust to which paragraph (4)(a.4) applies or a 
joint spousal or common-law partner trust; 
and 


(II) the taxpayer referred to in paragraph 
(4)(a) or (a.4), as the case may be, is alive at 
the particular time, and 


S. 104(5.8)(a)(i)(D) 


(D) where 


(1) the disposition day would, but for the ap- 
plication of this subsection to the transfer, be 
determined under paragraph (5.3)(a) in re- 
spect of the transferee trust, and 


(II) the particular time is after the day that 
would, but for subsection (5.3), be deter- 
mined under paragraph (4)(b) in respect of 
the transferee trust, 


the first day ending at or after the particular 
time, and 


(11) where the disposition day determined in respect 
of the transferee trust under subparagraph (1) is ear- 
lier than the day referred to in clause (i)(B) in re- 
spect of the transferee trust, subsections (4) to (5.2) 
do not apply to the transferee trust on the day re- 
ferred to in clause (i)(B) in respect of the transferee 
trust; 


(b) paragraph (a) does not apply in respect of the 
transfer where 


(1) the transferor trust is a post-1971 spousal or 
common-law partner trust or a trust described in 
the definition “pre-1972 spousal trust” in subsec- 
tion 108(1), 


(11) the spouse or common-law partner referred to 
in paragraph (4)(a) or in the definition “pre-1972 
spousal trust” in subsection 108(1) is alive at the 
particular time, and 


(iii) the transferee trust is a post-1971 spousal or 
common-law partner trust or a trust described in 
the definition “pre-1972 spousal trust” in subsec- 
tion 108(1): 


(b.1) paragraph (a) does not apply in respect of the 
transfer where 


(1) the transferor trust is an alter ego trust, 


(11) the taxpayer referred to in paragraph (4)(a) is 
alive at the particular time, and 


(111) the transferee trust is an alter ego trust; 


(b.2) paragraph (a) does not apply in respect of the 
transfer where 


(1) the transferor trust is a joint spousal or com- 
mon-law partner trust, 


(11) either the taxpayer referred to in paragraph 
(4)(a), or the spouse or common-law partner re- 
ferred to in that paragraph, is alive at the particular 
time, and 


(iii) the transferee trust is a joint spousal or com- 
mon-law partner trust; 


(b.3) paragraph (a) does not apply in respect of the 
transfer where 
(1) the transferor trust is a trust to which paragraph 
(4)(a.4) applies, 


(ii) the taxpayer referred to in paragraph (4)(a.4) is 
alive at the particular time, and 


(ii1) the transferee trust is a trust to which para- 
graph (4)(a.4) applies; and 


(c) for the purposes of subsection (5.3), unless a day 
ending before the particular time has been determined 
under paragraph (4)(a.1) or (b) or would, but for sub- 
section (5.3), have been so determined, a day deter- 
mined under subparagraph (a)(i) shall be deemed to be 
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a day determined under paragraph (4)(a.1) or (b), as 
the case may be, in respect of the transferee trust. 


Related Provisions: 248(25.1) — Trust-to-trust transfers. 


History: The opening words of subsec. 104(5.8) amended by 2001, c. 17, 
subsec. 78(12), applicable to transfers made after February 11, 1991 ex- 
cept that, for transfers made before December 24, 1998, the opening words 
shall be read as follows: 


(5.8) Where capital property (other than excluded property), land 
included in inventory, Canadian resource property or foreign re- 
source property is transferred at a particular time by a trust (in this 
subsection referred to as the “transferor trust’) to another trust (in 
this subsection referred to as the “transferee trust’) in circumstances 
in which paragraph (e) of the definition “disposition” in section 54 
or subsection 107(2) applies and the transferee trust is not described 
in paragraph (g) of the definition “trust” in subsection 108(1), 


The opening words formerly read: 


(5.8) Where capital property (other than excluded property), land 
included in inventory, Canadian resource property or foreign re- 
source property is transferred at a particular time by a trust (in this 
subsection referred to as the “transferor trust”) to another trust (in 
this subsection referred to as the “transferee trust”) in circumstances 
in which paragraph (e) of the definition “disposition” in section 54 
or subsection 107(2) applies, 


The opening words of subpara. 104(5.8)(a)(i) amended by the said c. 17, 
subsec. 78(13), applicable to transfers made after December 17, 1999. The 
opening words formerly read: 


(i) subject to paragraph (b), the first day (in this subsection referred 
to as the “disposition day”) ending at or after the particular time 
determined under subsection (4) in respect of the transferee trust 
shall be deemed to be the earliest of 


i he 104(5.8)(a)(i)(C) amended and cl: (C.1) added by the said c. 17, sub-- 
sec. 78(14), applicable to transfers made after 1999. Cl. (C) formerly read: 


(C) where the transferor trust is a trust that is described in paragraph 
(4)(a) or the definition “pre-1972 spousal trust” in subsection 108(1) 
and the spouse or common-law partner referred to in that paragraph 
or definition is alive at the particular time, the first day ending at or 
after the particular time, and 


Para. 104(5.8)(b) amended, and paras. (b.1) to (b.3) added, by the said c. 
17, subsec. 78(15), applicable to transfers made after 1999. Para. (b) for- 
merly read: 


(b) where the transferor trust is a trust (in this paragraph referred to 
as an “eligible trust’) that is described in paragraph (4)(a) or the 
definition “pre-1972 spousal trust” in subsection 108(1) and the 
spouse or common-law partner referred to in that paragraph or defi- 
nition is alive at the particular time, paragraph (a) does not apply in 
respect of the transfer where the transferee trust is an eligible trust; 
and 


Subsec. 104(5.8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 104(5.8) added by 1994, c..7, Sch. VIII (1993, -c. 24), subsec. 
42(3), applicable to property transferred after February 11, 1991 except 
that para. 104(5.8)(b) as it applies to property transferred before December 
21, 1991 shall be read as follows: 


(b) where the transferor trust or the transferee trust is a trust that is 
described in paragraph (4)(a) or the definition “pre-1972 spousal 
trust” in subsection 108(1) and the spouse referred to therein is alive 
at the particular time, paragraph (a) does not apply in respect of the 
transfer; and 


(6) Deduction in computing income of trust — For 
the purposes of this Part, there may be deducted in com- 
puting the income of a trust for a taxation year 


Proposed Amendment — 1 enya ee 
words — 


(6) Deduction in computing income of trust — 
Subject to subsections (7) and (7.01), for the a ie ; 
of this Part, there may be deducted in computing the in 
come of a trust for a taxation year 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 21(5), will amend the opening words of sub- 
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sec. 104(6) to read as above, applicable on the same basis as  subsec. 
104(7. ca - 


to deduct, in opapines income fora toate: year any incc ae. 
payable to a beneficiary under the trust. . 

Subsection 104(6) is amended so that it is ‘exp 
subsections 104(7) and 104(7.01). _ 


(a) in the case of an employee trust, the amount by 
which the amount that would, but for this subsection, 
be its income for the year exceeds the amount, if any, 
by which 
(i) the total of all amounts each of which is its in- 
come for the year from a business 


exceeds 


(ii) the total of all amounts each of which is its loss 
for the year from a business; 


(a.1) in the case of a trust governed by an employee 
benefit plan, such part of the amount that would, but 
for this subsection, be its income for the year as was 
paid in the year to a beneficiary; 


(a.2) where the taxable income of the trust for the year 
is subject to tax under this Part because of paragraph 
146(4)(c) or subsection 146.3(3.1), the part of the 
amount that, but for this subsection, would be the in- 
come of the trust for the year that was paid in the year 
to a beneficiary; 


(a.3) in the case of an inter vivos trust deemed by sub- 
section 143(1) to exist in respect of a congregation 
that is a constituent part of a religious organization, 
such part of its income for the year as became payable 
in the year to a beneficiary; and 


(b) in any other case, such amount as the trust claims 
not exceeding the amount, if any, by which 


ra such part of the amount that, but for 
(A) this subsection, 
(B) subsections (5.1), (12), and 107(4), 


(C) the application of subsections (4), (5) and 
(5.2) in respect of a day determined under para- 
graph (4)(a), and 


(D) subsection 12(10.2), except to the extent 
that that subsection applies to amounts paid to a 
trust described in paragraph 70(6.1)(b) and 
before the death of the spouse or common-law 
partner referred to in that paragraph, 


would be its income for the year as became paya- 
ble in the year to a beneficiary or was included 
under subsection 105(2) in computing the income 
of a beneficiary 


exceeds 
(ii) where the trust 


(A) is a post-1971 spousal or common-law part- 
ner trust that was created after December 20, 
1991, or 


(B) would be a post-1971 spousal or common- 
law partner trust if the reference in paragraph 
(4)(a) to “‘at the time it was created” were read 
as “on December 20, 1991”, 


and the spouse or common-law partner referred to 
in paragraph (4)(a) in respect of the trust is alive 
throughout the year, such part of the amount that, 
but for 


(C) this subsection, 


825 


S. 104(6) 


(D) subsections (12) and 107(4), and 


(E) subsection 12(10.2), except to the extent 
that that subsection applies to an amount paid to 
a trust described in paragraph 70(6.1)(b) and 
before the death of the spouse or common-law 
partner referred to in that paragraph, 


would be its income for the year as became paya- 
ble in the year to a beneficiary (other than the 
spouse or common-law partner) or was included 
under subsection 105(2) in computing the income 
of a beneficiary (other than the spouse or common- 
law partner), 


(11.1) where the trust is an alter ego trust or a joint 
partner trust and the death or later death, as the 
case may be, referred to in subparagraph (4)(a)(iv) 
has not occurred before the end of the year, such 
part of the amount that, but for this subsection and 
subsections (12), 12(10.2) and 107(4), would be its 
income as became payable in the year to a benefi- 
ciary (other than a taxpayer, spouse or common- 
law partner referred to in clause (4)(a)(iv)(A), (B) 
or (C)) or was included under subsection 105(2) in 
computing the income of a beneficiary (other than 
such a taxpayer, spouse or common-law partner), 
and 


(111) where the trust is an alter ego trust, a joint 
spousal or common-law partner trust, a trust to 
which paragraph (4)(a.4) applies or a post-1971 
spousal or common-law partner trust and the death 
or the later death, as the case may be, referred to in 
paragraph (4)(a) in respect of the trust occurred on 
a day in the year, the amount, if any, by which 


(A) the maximum amount that would be de- 
ductible under this subsection in computing the 
trust’s income for the year if this subsection 
were read without reference to __ this 
subparagraph 


exceeds the total of 


(B) the amount that, but for this subsection and 
subsections (12), 12(10.2) and 107(4), would be 
its income that became payable in the year to 
the taxpayer, spouse or common-law partner re- 
ferred to in subparagraph (4)(a)(i1i), clause 
(4)(a)Gv)(A), (B) or (C) or paragraph (4)(a.4), 
as the case may be, and 


(C) the amount that would be the trust’s income 
for the year if that income were computed with- 
out reference to this subsection and subsection 
(12) and as if the year began immediately after 
the end of the day, 


Related Provisions: 4(3)(b) — Whether deductions under 104(6) are 
applicable to a particular source; 104(5.3) — Election by trust to postpone 
deemed disposition; 104(7)— Non-resident beneficiary; 104(7.01) — 
Limitation where non-resident trust deemed resident in Canada; 
104(7.1) — Deduction denied — capital interest greater than income inter- 
est; 104(10) — Property owned for non-resident; 104(13) — Income in- 
clusion to beneficiary; 104(13.1), (13.2) — Designation of income distrib- 
uted to beneficiary; 104(18)— Trust for minor; 104(24) — Whether 
amount payable; 104(29)— Amounts deemed to be payable to benefi- 
ciaries; 107(2.11) — Election to not flow out gain on distribution to bene- 
ficiaries, 107.1 — Distribution by employee trust or benefit plan; 
108(5) — Restriction on deduction for beneficiary; 120.4 — Kiddie tax on 
beneficiary’s income; 132.11(6) — Additional income of mutual fund 
trust electing for December 15 year-end; 138.1(1) — Rules re segregated 
funds; 149.1(12) — Rules — charities; 210.2 — Tax on income of trust. 


History: Para. 104(6)(a.3) added by 2001, c. 17, subsec. 78(16), applica- 
ble to 1998 et seq. 


S. 104(6) 


Cls. 104(6)(b)(ii)(A) and (B) amended by the said c. 17, subsec. 78(17), 
applicable to 2000 et seg. The cls. formerly read: 


(A) is described in paragraph (4)(a) and was created after December 
20; 1991, or 


(B) would be described in paragraph (4)(a) if the reference therein 
to “at the time it was created” were read as “on December 20, 1991” 


Subpara. 104(6)(b)(ii.1) added and subpara. (ili) amended by the said c. 
17, subsec. 78(18), applicable to 2000 et seg. Subpara. (111) formerly read: 


(iii) where the trust is described in paragraph (4)(a) and the spouse 
or common-law partner referred to in paragraph (4)(a) in respect of 
the trust died on a day in the year, the part of the amount that, but 
for 

(A) this subsection, and 

(B) subsections (12) and 107(4) 


would be the part of its income for the year that became payable in 
the year to a beneficiary (other than the spouse or common-law 
partner) and as is attributable to one or more dispositions by the 
trust before the end of that day of capital properties (other than ex- 
cluded properties), land described ‘in an inventory of the trust, Cana- 
dian resource properties or foreign resource properties. 


Subsec. 104(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Para. 104(6)(a.2) added by 1998, c. 19, subsec. 127(2), applicable to 1996 
et seq. 


Subpara. 104(6)(b)(iii) added by 1996, c. 21, subsec. 18(6), applicable to 
trust taxation years that end after July 19, 1995. 


Para. 104(6)(b) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
42(4), applicable to 1991 et seqg., except that for taxation. years of trusts 
ending after 1990 and before December 21, 1991, the para. shall be read as 
follows: 


(b) in any other case, such amount as the trust claims not exceeding 
such part of the amount that, but for 


(i) this subsection, 
(i1) subsections (5.1) and (12), 


(ii1) subsections (4), (5) and (5.2) and 107(4), where the trust is 
a trust described in paragraph (4)(a), and 


(iv) subsection 12(10.2), except to the extent that that subsec- 
tion applies to amounts paid to a trust described in paragraph 
70(6.1)(b) and before the death of the spouse referred to in that 
paragraph, 


would be its income for the year as became payable in the year to a 
beneficiary or was included under subsection 105(2) in computing 
the income of a beneficiary. 


Para. 104(6)(b) formerly read: 


(b) in any other case, such amount as the trust may claim not ex- 
ceeding such part of the amount that, but for this subsection, subsec- 
tion (12) and, where the trust is a trust described in paragraph (4)(a), 
subsections (4), (5), (5.2) and 107(4), would be its income for the 
year as became payable in the year to a beneficiary or was included 
in computing the income of a beneficiary for the year by reason of 
subsection 105(2). 


Selected Cases [subsec. 104(6)]: Langer Family Trust v. MNR, 
[1992] 1 C.T.C. 2119 (TCC); appealed to FCTD (April 16,1992), File T- 
907-92 (No deduction where income not “paid in the year to the person”); 
Brown vy. R., [1979] C.T.C, 476 (FCTD) (Taxpayer required to include 
income received even though estate not claiming deduction). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for em- 
ployees; IT-286R2: Trusts — amount payable; IT-342R: Trusts — income 
payable to beneficiaries; IT-381R3: Trusts — capital gains and losses and 
the flow-through of taxable capital gains to beneficiaries; IT-394R2: Pre- 
ferred beneficiary election; IT-465R — Non-resident beneficiaries of 
trusts; IT-493: Agency cooperative corporations; IT-500R: RRSPs — 
death of annuitant; IT-502: Employee benefit plans and employee trusts. 


1.T. Technical News: No. 11 (payments made by a trust for the benefit 
of a minor beneficiary); No. 25 (health and welfare trusts). 


Advance Tax Rulings: ATR-65: Reduction to management fees for 
large investments in a mutual fund. 


(7) Non-resident beneficiary — No deduction may be 
made under subsection (6) in computing the income for a 
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taxation year of a trust in respect of such part of an 
amount that would otherwise be its income for the year as 
became payable in the year to a beneficiary who was, at 
any time in the year, a designated beneficiary of the trust 
(as that expression applies for the purposes of section 
210.3) unless, throughout the year, the trust was resident 
in Canada. 

Related Provisions: 104(24) — Whether amount payable; 212(1)(c) — 


Withholding tax on payment to non-resident. beneficiary; 250(6.1) — 
Trust that ceases to exist deemed resident throughout year. 


Interpretation Bulletins: [T-393R2: Election re tax on rents and timber 
royalties — non-residents. 


Proposed Addition — 104(7.01) 


(7.01) Trusts deemed to be resident in Can- 
ada — If a trust is deemed by subsection 94(3) to be 
resident in Canada for a taxation year for the purpose of 
computing the trust’s income for the year, the maximum 
amount deductible under subsection (6) in computing its 
income for the year is the amount, if any, by which 


(a) the maximum amount that, if this Act were read 
_ without reference to this ‘Subsection, would be de- 
sj ductible under subsection Au in ke eas its in- 
come for the Yeah al 


exceeds | .... 
©) the total ce Oe Pee 
3. @), the trust: s designated. income. a she: year 

(within the meaning assigned by subsection — 
-210.2(2)) payable in the year, to a non-resident 


_ beneficiary under the trust in respect of an inter- 
est of the non-resident. as a beneficiary under the 


trust, and — 
(ii) all amounts ‘each of. Shichi is - determined by . 
the formula : . 
AxOBo 
where 


A is an amnoedt (other aha an amount described 
in subparagraph (i)) that 
(A) 1 is a or credited in ‘the he to the 


—@®) saat if this Act were read without 
_ reference to subparagraph 94(3)(a)(vii) and 
_ sections 216 and 217, be an amount as a 
~ consequence of the payment or crediting of 

which the trust would have been ae to. 
~ tax under’ Part XI, land «i 


: (C) i is payable i in the year by the trust toa 
non-resident beneficiary under the trust in — 
respect of an interest of the non-resident as 
a beneficiary under the trust, and 

.Bi-s to inenoge 1\% G8 at Gey 

(A) 0.35, if the trust can establish to the 
satisfaction of the Minister that the non- 
resident beneficiary to whom the amount 

- described in A is payable is resident in a 
country with which Canada has a tax treaty 
under which the income tax that Canada 
may impose on the beneficiary. in respect 
of the amount is BWaibieies i. 80a 


(B) 0.6, in any other case. 


Application: The October 30, 2003 Notice of Ways and iit Aiotiban 
(NRTs and FIEs), subsec. 21(6), will add subsec. 104(7. 01), applicable 
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to trust taxation sist that begin after ~~ and to phaes taxation sot 


that begin 


(a) after 2000, if the trust makes a valid election under para. @) of 


_the Application of the amendment to s. 94; and, y 


~(b) after 2001, if the trust makes a valid election under, pat " ‘ays AE, «5 


—, (b) of the Application of the amendment to s. 94. 


Technical Notes: Subsection 104(6) generally permits a test 
to deduct, in computing income for a taxation year, an amount 


not exceeding the portion of its income for the year that be- 
comes payable in the year to a beneficiary. Because of subsec- 
tion 104(24), trust income is deemed not to have become ‘paya- 
ble in the year to a beneficiary unless it is paid in the year to 


the beneficiary or the beneficiary was rome a in the von ok 


enforce payment of the amount. 


New subsection 104(7.01) of the Act restricts ne amoutit ‘theta a 
trust, that is deemed by subsection 94(3) to be resident in Can- — 


ada (referred to in this commentary as a “subsection 94(3) : 


trust”), can deduct under subsection 104(6) in computing its in- 


come in the event that the trust has Canadian-source income | 


and makes distributions to beneficiaries not resident i in Canada. 


In effect, subsection. 1047 O1) acts as a proxy for. taxes under 
Parts XIL.2 and XIII of the Act in connection with Canadian- 
source income that has become payable by a subsection ae 
trust to its non-resident beneficiaries. - . 


New subsection 94(3) deems a trust to pic's it lapslieg to ihe 


resident in Canada for certain purposes, not including Part — 
XI1L.2. Accordingly, a trust that is resident in Canada solely be- _ 
cause of the deeming provision in subsection 94(3) would gen- 


erally be non-resident for purposes of Part XII.2. Because of an 


existing exemption for non-resident trusts in Part XII. 2, Ax 


under that Part does not apply to such a trust. 


A subsection 94(3) trust is also: exempt from Part XII with- 


holding obligations on Canadian-source income that becomes 
payable in the year by a resident of Canada to non-resident per- 
sons because these subsection 94(3) trusts are not treated by — 
new subsection 94(3) as resident in n Canada for the eee oO 


Par Allitax, ook 


However, to ensure that gabseeael 9403) t trusts are not inappro- — 


priately used to distribute Canadian-source income free of tax 
to non-resident beneficiaries, subsection 104(7.01) limits the 
amount of any trust deduction under subsection 104(6) for such 
distributions, thereby ensuring the income is auliech, to ala I 
tax in the trust. 


(It should also be noted that Canadian residents that pay, an 
amount to a subsection 94(3) trust are still liable for a with- 
holding obligation under section 215 of the Act notwithstand- 
ing that the trust itself is exempt from Part XIII tax. This is 
because new paragraph 94(4)(b) provides that the deemed Ca- 
nadian residence under subsection 94(3) does not apply for the 
purposes of determining withholding tax under section 215. 


The Canada Customs and Revenue Agency will hold the with- _ 


holding taxes paid and apply them on account of the trust’s 
Part I tax liability. The existing provisions of the Act do not 


expressly give a Part XIII exemption in this regard to trusts that 


are subject to existing subsection 94(1). Instead, existing sub- 
paragraph 94(1)(c)Gi) allows a tax credit to be claimed by 
those trusts under section 126 in connection with Part XIII tax 
on payments made to those trusts.) 


As mentioned above, subsection 104(7.01) reduces the maxi- 
mum deduction under subsection 104(6). More specifically, the 
amount by which the maximum deduction under subsection 
104(6) for a taxation year is reduced under subsection 
104(7.01) is equal to the total of: 


* the trust’s “designated income” for the year (as defined in 
Part XII.2) payable in the year to a non-resident beneficiary 
under the trust in respect of an interest of the non-resident 
as a beneficiary under the trust, and 


* all amounts each of which is the product obtained by multi- 
plying a specified factor by each particular amount that is 
paid or credited in the year to the trust that would, disre- 
garding express provisions to the contrary in the Act, be 
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~ subject to Part XIII tax and that is payable in the year to a 
non-resident beneficiary under the trust in respect of an in- 
terest of the non-resident as a beneficiary under the trust. 


The specified factor in respect of each particular amount de- 
scribed in the second paragraph above is 0.35, if the trust can 
establish to the satisfaction of the Minister of National Reve- 
nue that the non-resident beneficiary to whom the particular 
amount is payable is resident in a country with which Canada 
has a tax treaty under which the income tax that Canada may 
impose on the beneficiary i in respect of the amount is limited. _ 
In any other case, the Specified factor is 0, 6. 


This amendment applies to trust taxation years that begin after 
2002. It also applies to trust taxation years that begin after 
2000, or after 2001, if the trust makes the appropriate election 
under the coming-into-force oe for new section “ of 
the Act. 


The example b below illustrates the operation of new Subsection 
104(7.01). 


Example 


1. Trust X is an afehore trust ettablisked by Stefon a long- 

term resident of Canada. The primary beneficiaries under 

the trust are Linda (a resident of Canada), Tim (a resident 

_ of non- Treatyland) sia Bart. & resident of the United 
States). 


2. Trust x receives $1 600. ofi income in its 2003 taxation 

_ year. This income consists of $400 of taxable dividends re- 

__ ceived from a taxable Canadian corporation. The remain- 

__ ing $1,200 of income is from other sources, none of which 

is “designated income” ates defined in Part XII.2) of the 
HUSE. 


163. 050 of tae Xs Ss income a 2003 is : made payable in 
_. the year to Bart. Of this amount, $100 represents the taxa- 
ble dividends. ‘Trust X makes payable $200 of its income to 
Tim. Of this amount, $200 represents the taxable dividends. 
The remaining $350 of the trust’s income is made payable 
__ in the year to Linda, Of this amount, $100 weve the 
taxable dividends. 


4. Trust X is assumed to have Sinaia the $400 of taxa- 
ble dividends under subsection 104(19). (Where a designa- 

tion under subsection 104(19) is available and the designa- 
tion is made, the designated portion of the dividend income 
of the trust will, for the purposes of the Act (other than Part 
XII), maintain its character, as dividend income, in the 
hands of the beneficiary.) _ 


Results 


L Because Trust X has a resident contributor at the end of 
its 2003 taxation year, the trust is deemed by new subsec- 
tion 94(3) to be resident in ah a a the purposes of 

- computing its income. 


2. Before taking into account any deduction under subsec- 
tion 104(6), Trust X’s income is $1,600. Note that the $400 
in dividends is included in computing the trust’s income. 
3. Before taking into account new subsection 104(7.01), the 
maximum deduction under subsection 104(6) is also 
$1,600. 


4. Because of subsection 104(7.01), the maximum deduc- 
tion under subsection 104(6) is reduced to $1,445 (i.e., 
$1,600 minus the total of: nil + ((.60 x $200) and (0.35 * 
$100))). 


5. Assuming that the trust claims a deduction of $1,445 
under subsection 104(6), the trust would consequently have 
income of $155, If a tax rate of 42.92% were assumed (i.e., 

combined federal rates of 29% (because of subsections 
122(1) and 117(2) and 13.92% (because of subsection 
120(1)), the trust would be liable for Canadian income tax 
of approximately $67. Note that the trust is exempt from 
having to collect a Part XIII tax in respect of the amounts 
made payable to Bart and Tim, because the trust is not 
treated by new subsection 94(3) as resident in Canada for 
this purpose. Disregarding this exemption, the Part XIII tax 
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that would have had to have been collected by the trust in 
respect of the amounts made payable to Bart and Tim 


would have been $65 (i.e., 25% of $200 and 15% of $1 08). 


Related Provisions: 104(24) — Whether amount payable. 


(7.1) Capital interest greater than income inter- 
est — Where it is reasonable to consider that one of the 
main purposes for the existence of any term, condition, 
right or other attribute of an interest in a trust (other than 
a personal trust) is to give a beneficiary a percentage in- 
terest in the property of the trust that is greater than the 
beneficiary’s percentage interest in the income of the 
trust, no amount may be deducted under paragraph (6)(b) 
in computing the income of the trust. 


Related Provisions: 104(7.2) — Anti-avoidance rule. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries. 


Advance Tax Rulings: ATR-65: Reduction to management fees for 
large investments in a mutual fund. 


(7.2) Avoidance of subsec. (7.1) — Notwithstanding 
any other provision of this Act, where 


(a) a taxpayer has acquired a right to or to acquire an 
interest in a trust, or a right to or to acquire a property 
of a trust, and 


(b) it is reasonable to consider that one of the main 
purposes of the acquisition was to avoid the applica- 
tion of subsection (7.1) in respect of the trust, 


on a disposition of the right (other than pursuant to the 
exercise thereof), the interest or the property, there shall 
be included in computing the income of the taxpayer for 
the taxation year in which the disposition occurs the 
amount, if any, by which 


(c) the proceeds of disposition of the ante interest or 
property, as the case may be, 


exceed 


(d) the cost amount to the taxpayer of the right, inter- 
est or property, as the case may be. 


(8) [Repealed under former Act] 
(9) [Repealed under former Act] 


(10) Where property owned for non-residents 
[income from NRO] — Where all the property of a 
trust is owned by the trustee for the benefit of non-resi- 
dent persons or their unborn issue, in addition to the 
amount that may be deducted under subsection (6), there 
may be deducted in computing the income of the trust for 
a taxation year for the purposes of this Part, such part of 
the dividends and interest received by the trust in a year 
from a non-resident-owned investment corporation as are 
not deductible under that subsection in computing the in- 
come of the trust for the year. 

Related Provisions: 104(11) — Dividend received from non-resident- 


owned investment corporation; 134.1 — Transitional rule re elimination of 
NROs; 212(9) — Exemptions from withholding tax. 


(11) Dividend received from non-resident-owned 
investment corporation — Where any part of the div- 
idends received in a taxation year by a trust described in 
subsection (10) from a non-resident-owned investment 
corporation are deductible under that subsection in com- 
puting the income of the trust for the year, for the pur- 
poses of Part XIII the trust shall be deemed to have paid 
to a non-resident person on the last day of the year an 
amount equal to that part, as income of the non-resident 
person from the trust. 
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Related Provisions: 134.1 — Transitional rule re elimination of NROs; 
212(1)(c) — Estate or trust income; 212(9) — Exemptions from non-resi- 
dent withholding tax. 


(12) Deduction of amounts included in preferred 
beneficiaries’ incomes — There may be deducted in 
computing the income of a trust for a taxation year the 
lesser of 


(a) the total of all amounts designated under subsec- 
tion (14) by the trust in respect of the year, and 


(b) the accumulating income of the trust for the year. 


Related Provisions: 4(3)(b) — Whether deductions under 104(12) are 
applicable to a particular source; 104(6) — Deduction in computing trust 
income; 104(13) — Income payable to beneficiary; 108(1) — Accumulat- 
ing income defined; 108(5) — Restriction on deduction for beneficiary; 
149.1(12) — Rules — charities. 


History: Subsec. 104(12) amended by 1996, c. 21, subsec. 18(7), applica- 
ble to trust taxation years that begin after 1995. The subsec: formerly read: 


(12) Deduction of part of accumulating income included in 
preferred beneficiary's income — For the purposes of this Part, 
there may be deducted in computing the income of a trust for a taxa- 
tion year such part of its accumulating income for the year as was 
required by subsection (14) to be included in computing the income 
of a preferred beneficiary. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
Preferred beneficiary election; IT-465R: Non-resident beneficiaries of 
trusts; IT-S500R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


(13) Income of beneficiary — There shall be included 
in computing the income for a particular taxation year of 
a beneficiary under a trust such of the following amounts 
as are applicable: 


(a) in the case of a trust (other than a trust referred to 
in paragraph (a) of the definition “trust” in subsection 
108(1)), such part of the amount that, but for subsec- 
tions (6) and (12), would be the trust’s income for the 
trust’s taxation year that ended in the particular year as 
became payable in the trust’s year to the beneficiary; 
and 


(b) in the case of a trust governed by an employee 
benefit plan to which the beneficiary has contributed 
as an employer, such part of the amount that, but for 
subsections (6) and (12), would be the -trust’s income 
for the trust’s taxation year that ended in the particular 
year as was paid in the trust’s year to the beneficiary. 


Related Provisions: 6(1)(h)—Income from employee _ trust; 
12(1)@m) — Income inclusion — benefits from trusts; 53(2)(h) — Reduc- 
tion of ACB of beneficiary’s interest re amount paid or payable by trust; 
104(13.1), (13.2) — Designation of distributed income by _ trust; 
104(18) — Trust for minor; 104(19)— Portion of taxable dividends 
deemed received by beneficiary; 104(21) — Portion of taxable capital 
gains deemed gain of beneficiary; 104(22)—(22.4) — Foreign tax credit al- 
location to beneficiary; 104(24) — Whether amount payable; 104(27) — 
Pension. benefits; 104(29) — Flow-out of resource amounts; 104(30), 
(31) — Deduction for Part XII.2 tax; 106(1) — Income interest in trust; 
106(2)(a)(4i) — Reduction of income inclusion on disposition of income 
interest; 107(2.11) — Election to not flow out gain to beneficiaries on dis- 
tribution; 107.1 — Distribution by employee trust or benefit plan; 
107.3(4) — No application to qualifying environmental trusts; 108(5) — 
Amount deemed to be income from trust; 120.4(1)‘“‘split income’’(c) — 
Kiddie tax on certain trust income of children; 132.11(4) — Amounts paid 
from Dec. 16-31 by mutual fund trust to beneficiary; 132.11(6) — Addi- 
tional income of MFT electing for Dec. 15 year-end; 146(8.1) — RRSP — 
deemed receipt of refund of premiums; 210.2 — Tax on income of trust; 
212(1)(c) — Non-resident withholding tax; 214(3)(f) — Non-resident 
withholding tax — deemed payments; 250(6.1) — Trust that ceases to ex- 
ist deemed resident throughout year; 250.1(b) — Non-resident. trust 
deemed to have income calculated under the Act. 
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History: Subsec. 104(13) amended by 2001, c. 17, subsec. 78(19), appli- 
cable to 2000 et seg. The subsec. formerly read: 


(13) There shall be included in computing the income for a taxation 
year of a beneficiary under a trust such of the following amounts as 
are applicable: 


(a) in the case of a trust (other than a trust referred to in para- 
graph (a) of the definition “trust” in subsection 108(1)) that was 
resident in Canada throughout its particular taxation year that 
ended in the year, such part of the amount that, but for subsec- 
tions (6) and (12), would be the trust’s income for the particular 
year as became payable in the particular year to the beneficiary; 


(b) in the case of a trust governed by an employee benefit plan 
to which the beneficiary has contributed as an employer, such 
part of the amount that, but for subsections (6) and (12), would 
be the income of the trust for its particular taxation year that 
ended in the year as was paid in the particular year to the bene- 
ficiary; and 


(c) in the case of a trust (other than a trust referred to in para- 
graph (a) or paragraph (a) of the definition “trust” in subsection 
108(1)), all amounts that became payable in the year by the 
trust to the beneficiary in respect of the beneficiary’s interest in 
the trust, otherwise than 


(i) as proceeds of disposition of the beneficiary’s interest or 
part thereof, or 


(11) an amount paid as a distribution of capital by a personal 
trust. 


Para. 104(13)(b) substituted by 1984, c. 1, subsec. 45(5), to substitute “in 
any case other than that of a trust governed by an employee benefit plan” 
for “in any other case”, applicable to 1980 et seg. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 140, subsec. 60(4), ap- 
plicable to 1980 et seg. Subsec. 140(13) formerly read: 


(13) Such part of the amount that would be the income of a trust 
(other than a trust governed by an employee benefit plan) for a taxa- 
tion year if no deduction were made under subsection (6), (12) or 
20(16) or under regulations made under paragraph 20(1)(a) as was 
payable in the year to a beneficiary shall be included in computing 
the income of the person to whom it so became payable whether or 
not it was paid to him in that year and shall not be included in com- 
puting his income for a subsequent year in which it was paid. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 48, subsec. 54(2), to add 
“(other than a trust governed by an employee benefit plan)”, applicable to 
1980 et seq. 


Subsec. 104(13) substituted by 1977-78, c. 1, subsec. 49(4), applicable to 
taxation years commencing after May 25, 1976 and ending after March 
1977, to add reference to subsec. 20(16). 


Selected Cases [subsec. 104(13)]: Brown v. R., [1979] C.T.C, 476 
(FCTD) (Taxpayer required to include income received even though estate 
not claiming deduction). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-201R2: Foreign tax 
credit — trust and beneficiaries; IT-243R4: Dividend refund to private 
corporations; IT-286R2: Trusts — amount payable; IT-342R: Trusts — in- 
come payable to beneficiaries; IT-381R3: Trusts — capital gains and 
losses and the flow-through of taxable capital gains to beneficiaries; IT- 
385R2: Disposition of an income interest in a trust; IT-465R: Non-resident 
beneficiaries of trusts; IT-500R: RRSPs — death of an annuitant; [T-502: 
Employee benefit plans and employee trusts; IT-524: Trusts — flow- 
through of taxable dividends to a beneficiary — after 1987; IT-531: Eligi- 
ble funeral arrangements. 


1.T. Technical News: No. 11 (payments made by a trust for the benefit 
of a minor beneficiary). 


Forms; T4011: Preparing returns for deceased persons [guide]. 


(13.1) Amounts deemed not paid — Where a trust, in 
its return of income under this Part for a taxation year 
throughout which it was resident in Canada and not ex- 
empt from tax under Part I by reason of subsection 
149(1), designates an amount in respect of a beneficiary 
under the trust, not exceeding the amount determined by 
the formula 


A 
—x(C—-D-E) 
B ( 


S. 104(13.2)(a) 


where 


A is the beneficiary’s share of the income of the trust for 
the year computed without reference to this Act, 


Bis the total of all amounts each of which is a benefici- 
ary’s share of the income of the trust for the year com- 
puted without reference to this Act, 


C is the total of all amounts each of which is an amount 
that, but for this subsection or subsection (13.2), 
would be included in computing the income of a bene- 
ficiary under the trust by reason of subsection (13) or 
105(2) for the year, 


D is the amount deducted under subsection (6) in com- 
puting the income of the trust for the year, and 


Eis equal to the amount determined by the trust for the 
year and used as the value of C for the purposes of the 
formula in subsection (13.2) or, if no amount is so de- 
termined, nil, 


the amount so designated shall be deemed, for the pur- 
poses of subsections (13) and 105(2), not to have been 
paid or to have become payable in the year to or for the 
benefit of the beneficiary or out of income of the trust. 

Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 108(1) — “trust”; 250(6.1) — Trust that 


ceases to exist deemed resident throughout year; 257 — Formula cannot 
calculate to less than zero. 


Selected Cases [subsec. 104(13.1)]: Lussier v. R., [2000] 2 C.T.C. 
2147 (TCC) (No. statutory limitation regarding election to attribute 
income). 


Interpretation Bulletins: IT-342R: Trusts — income payable to benefi- 
ciaries; [T-381R3: Trusts — capital gains and losses and the flow-through 
of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 


(13.2) Idem — Where a trust, in its return of income 
under this Part for a taxation year throughout which it was 
resident in Canada and not exempt from tax under Part I 
by reason of subsection 149(1), designates an amount in 
respect of a beneficiary under the trust, not exceeding the 
amount determined by the formula 

A 


—xcC 
B 


where 


A is the amount designated by the trust for the year in 
respect of the beneficiary under subsection (21), 


Bis the total of all amounts each of which has been des- 
ignated for the year in respect of a beneficiary of the 
trust under subsection (21), and 


Cis the amount determined by the trust and used in com- 
puting all amounts each of which is designated by the 
trust for the year under this subsection, not exceeding 
the amount by which 


(1) the total of all amounts each of which is an 
amount that, but for this subsection or subsection 
(13.1), would be included in computing the income 
of a beneficiary under the trust by reason of sub- 
section (13) or 105(2) for the year 


exceeds 


(1i) the amount deducted under subsection (6) in 
computing the income of the trust for the year, 


the amount so designated shall 
(a) for the purposes of subsections (13) and 105(2) 
(except in the application of subsection (13) for the 


purposes of subsection (21)), be deemed not to have 
been paid or to have become payable in the year to or 


‘© 


S. 104(13.2)(a) 


for the benefit of the beneficiaries or out of income of 
the trust; and 


(b) except for the purposes .of subsection (21) as it ap- 
plies for the purposes of subsections (21.1) and (21.2), 
reduce the amount of the taxable capital gains of the 
beneficiary otherwise included in computing the bene- 
ficiary’s income for the year by reason of subsection 
Leh ai 

Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 

deemed resident in Canada; 250(6.1)) — Trust that ceases to exist deemed 

resident throughout year. 


Interpretation Bulletins: IT-342R: Trusts — income payable to benefi- 
ciaries; IT-381R3: Trusts — capital gains and losses and the flow-through 
of taxable capital gains to beneficiaries. 


(14) Election by trust and preferred beneficiary — 
Where a trust and a preferred beneficiary under the trust 
for a particular taxation year of the trust jointly so elect in 
respect of the particular year in prescribed manner, such 
part of the accumulating income of the trust for the partic- 
ular year as is designated in the election, not exceeding 
the allocable amount for the preferred beneficiary in. re- 
spect of the trust for the particular year, shall be included 
in computing the income of the preferred beneficiary for 
the beneficiary’s taxation year in which the particular 
year ended and shall not be included in computing the in- 
come of any beneficiary of the trust for a subsequent taxa- 
tion year. 
Related Provisions: 12(1)(m)— Income inclusion — benefits from 
trusts; 94(3)(a)(i11) [proposed] — Application to trust deemed resident in 
Canada; 104(12) — Deduction for amount included in preferred benefici- 
ary’s income; 104(14.01), (14.02) — Late, amended or revoked election 
made with capital gains exemption election; 104(15) — Allocable amount; 
104(19) — Portion of net taxable dividends deemed received by benefici- 
ary; 104(21) — Portion of taxable capital gains deemed gain of benefici- 
ary; 108(5) — Interpretation; 146(8.1) — RRSP — deemed receipt of re- 
fund premiums; 220(3.2), Reg. 600(b) — Late filing of -election. or 
revocation. 
History: Subsec. 104(14) amended by 1996, c. 21, subsec. 18(8), applica- 
ble to trust taxation years that begin after 1995. The subsec. formerly read: 
(14) Where a trust and a preferred beneficiary thereunder jointly so 
elect in respect of a taxation year in prescribed manner and within 
prescribed time, such part of the accumulating income of the trust 
for the year as is designated in the ‘election, not exceeding the pre- 
ferred beneficiary’s share therein, shall be included in computing 
the income of the preferred beneficiary for the year, and shall not be 
included in computing the-income of any beneficiary of the trust for 
a subsequent year in which it was paid. 


Selected Cases [subsec. 104(14)]: Muzich Family Trust v. MNR, 
[1993] 1 C.T.C. 2330 (TCC) (Preferred beneficiary election not valid 
where not filed in prescribed form nor within prescribed time). 


Regulations: 2800(1), (2) (prescribed manner, prescribed time). 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries; IT-243R4: Dividend refund to private corporations; IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable 
capital gains to beneficiaries; IT-394R2: Preferred beneficiary election; 
IT-500R: RRSPs — death of an annuitant; IT-524: Trusts — flow-through 
of taxable dividends to a beneficiary — after 1987. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on ac- 
cumulating income of estate; ATR-34: Preferred beneficiary’s election. 


(14.01) Late, amended or revoked election — A 
trust and a preferred beneficiary under the trust may 
jointly make an election, or amend or revoke an election 
made, under subsection (14) where the election, amend- 
ment or revocation 


(a) is made solely because of an election or revocation 
to which subsection 110.6(25), (26) or (27) applies; 
and 


Income Tax Act, Part I, Division B 


(b) is filed in prescribed manner with the Minister 
when the election or revocation referred to in para- 
graph (a) is filed. 

Related Provisions: 104(14.02) — Effect of election. 


History: Subsec. 104(14.01) added by 1998, c. 19, subsec. 127(3), appli- 
cable to taxation years that include February 22, 1994. 


(14.02) Late, amended or revoked election — 
Where a trust and a preferred beneficiary under the trust 
have made an election or amended or revoked an election 
in accordance with subsection (14.01), 


(a) the election or the amended election, as the case 
may be, is deemed to have been made on time for the 
purpose of subsection (14); and 


(b) the election that was revoked is deemed, otherwise 
than for the purposes of this subsection and subsection 
(14.01), never to have been made. 


History: Subsec. 104(14.02) added by 1998, c. 19, subsec. 127(3), appli- 
cable to taxation years that include February 22, 1994. 


(14.1) NISA election — Where, at the end of the day on 
which a taxpayer dies and as a consequence of the death, 
an amount would, but for this subsection, be deemed by 
subsection (5.1) to have been paid to a trust out of the 
trust’s interest in a NISA Fund No. 2 and the trust and the 
legal representative of the taxpayer so elect in prescribed 
manner, such portion of the amount as is designated in the 
election shall be deemed to have been paid to the taxpayer 
out of a NISA Fund No. 2 of the taxpayer immediately — 
before the end of the day and, for the purpose of para- 
graph (a) of the description of B in subsection 12(10.2) in 
respect of the trust, the amount shall be deemed to have 
been paid out of the trust’s NISA Fund No. 2 immediately 
before the end of the day. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 


History: Subsec. 104(14.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 42(5), applicable to 1991 et seq. 


(15) Allocable amount for preferred beneficiary — 
For the purpose of subsection (14), the allocable amount 
for a preferred beneficiary under a trust in respect of the 
trust for a taxation year is 


(a) where the trust is an alter ego trust, a joint spousal 
or common-law partner trust, a post-1971 spousal or 
common-law partner trust or a trust described in the 
definition ‘“‘pre-1972 spousal trust” in subsection 
108(1) at the end of the year and a beneficiary, re- 
ferred to in paragraph (4)(a) or in that definition, is 
alive at the end of the year, an amount equal to 


(i) if the preferred beneficiary is a beneficiary so 

referred to, the trust’s accumulating income for the 

year, and ; 

(ii) in any other case, nil; 
(b) where paragraph (a) does not apply and the pre- 
ferred beneficiary’s interest in the trust is not solely 
contingent on the death of another beneficiary who has 
a capital interest in the trust and who does not have an 
income interest in the trust, the trust’s accumulating 
income. for the year; and 


(c) in any other case, nil. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 108(1) — Trust defined; 138.1(1) — Rules re 
segregated funds; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year, 
History: Paras. 104(15)(a) and (b) amended by 2001, c. 17, subsec. 
78(20), applicable to 2000 et seg. The paras. formerly read: 
(a) where the trust is a trust described in the definition “pre-1972 
spousal trust” in subsection 108(1) at the end of the year or a trust 
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described in paragraph (4)(a) and the taxpayer’s spouse or common- 
law partner referred to in that definition or paragraph is alive at the 
end of the year, an amount equal to 


(i) if the beneficiary is that spouse or common-law partner, the 
trust’s accumulating income for the year, and 


(ii) in any other case, nil; 


(b) where paragraph (a) does not apply and the beneficiary’s interest 
in the trust is not solely contingent on the death of another benefici- 
ary who has a capital interest in the trust and who does not have an 
income interest in the trust, the trust’s accumulating income for the 
year; and 


Subsec. 104(15) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seq., in force 
July 31; 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 104(15) amended by 1996, c. 21, subsec. 18(9), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read: 


(15) Preferred beneficiary’s share — The share of a particular 
preferred beneficiary under a trust in the accumulating income of 
the trust for a taxation year is, 


(a) where the trust is a trust described in the definition “pre- 
1972 spousal trust” in subsection 108(1) at the end of the year 
or a trust described in paragraph (4)(a) and the taxpayer’s 
spouse referred to in that definition or paragraph is alive at the 
end of the year, an amount equal to 


(1) if the particular preferred beneficiary is the taxpayer’s 
spouse, the trust’s accumulating income for the year, and 


(ii) in any other case, nil; 


(b) in any case not referred to in paragraph (a), where the shares 
in which the accumulating income of the trust would be payable 
to the beneficiaries thereunder do not depend on the exercise by 
any person of, or the failure by any person to exercise, any dis- 
cretionary power, 


(i) if at the end of the year the particular beneficiary was a 
member of a class of beneficiaries under the trust each of 
whom was entitled, as a member of that class, to share 
equally in any income of the trust, the portion of the trust’s 
accumulating income for the year that may reasonably be 
regarded as having been earned for the benefit of benefi- 
ciaries of that class, divided by the number of beneficiaries 
(other than registered charities) of that class in existence at 
the end of the year, and 


(ii) in any other case, the portion of the trust’s accumulat- 
ing income for the year that may reasonably be regarded as 
having been earned for the benefit of the particular pre- 
ferred beneficiary; 


(c) in any case not referred to in paragraph (a) or (b), where 
each beneficiary under the trust whose share of the accumulat- 
ing income of the trust depends on the exercise by any person 
of, or the failure by any person to exercise, any discretionary 
power, is a preferred beneficiary, or would be a preferred bene- 
ficiary if the beneficiary were resident in Canada, or is a regis- 
tered charity, the portion of the trust’s accumulating income for 
the year equal to the amount determined in prescribed manner 
to be the beneficiary’s discretionary share of the trust’s ac- 
cumulating income for the year; and 


(d) in any case not referred to in paragraph (a), (b) or (c), nil. 


That portion of para. 104(15)(a) preceding subpara. (i) amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), subsec. 42(6), applicable to taxation years of 
trusts ending after December 20, 1991. That portion formerly read: 


(a) where the trust is a trust described in paragraph (4)(a) and the 
taxpayer’s spouse referred to in that paragraph is alive at the end of 
the year, an amount equal to, 


Regulations: 2800(3), (4) (prescribed manner for 104(15)(c)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 
Advance Tax Rulings: ATR-30: Preferred beneficiary election on ac- 
cumulating income of estate; ATR-34: Preferred beneficiary’s election. 


(16)-(17.2) [Repealed under former Act] 


(18) Trust for minor — Where any part of the amount 
that, but for subsections (6) and (12), would be the in- 


831 


S. 104(19) 


come of a trust for a taxation year throughout which it 
was resident in Canada 


(a) has not become payable in the year, 


(b) was held in trust for an individual who did not at- 
tain 21 years of age before the end of the year, 


(c) the right to which vested at or before the end of the 
year otherwise than because of the exercise by any 
person of, or the failure of any person to exercise, any 
discretionary power, and 


(d) the right to which is not subject to any future con- 
dition (other than a condition that the individual sur- 
vive to an age not exceeding 40 years), 


notwithstanding subsection (24), that part of the amount 
is, for the purposes of subsections (6) and (13), deemed to 
have become payable to the individual in the year. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 250(6.1) — Trust that ceases to exist deemed 
resident throughout year. 


History: Subsec. 104(18) amended by 1996, c. 21, subsec. 18(10), appli- 
cable to trust taxation years that begin after 1995. The subsec. formerly 
read: 


(18) Where all or any part of the income of a trust for a taxation 
year has not become payable in the year and was held in trust for a 
minor whose right thereto has vested and the only reason that it has 
not become payable in the year was that the beneficiary was a mi- 
nor, it shall, for the purposes of subsections (6) and (13) be deemed 
to have become payable to the minor in the year. 


interpretation Bulletins: IT-286R2: Trusts — amount’ payable; IT- 
342R:. Trusts — income payable to beneficiaries; IT-381R3: Trusts — 
capital gains and losses and the flow-through of taxable capital gains to 
beneficiaries; IT-394R2: Preferred beneficiary election. 


1.T. Technical News: No. 11 (payments made by a trust for the benefit 
of a minor beneficiary). 


(19) Taxable dividends — Such portion of a taxable 
dividend received by a trust in a taxation year throughout 
which it was resident in Canada on a share of the capital 
stock of a taxable Canadian corporation as 


(a) may reasonably be considered (having regard to all 
the circumstances including the terms and conditions 
of the trust arrangement) to be part of the amount that, 
by reason of subsection (13) or (14) or section 105, as 
the case may be, was included in computing the in- 
come for a particular taxation year of a beneficiary 
under the trust, and 


(b) was not designated by the trust in respect of any 
other beneficiary under the trust 


is, if so designated by the trust in respect of the benefici- 
ary in its return of income for the year, deemed, for the 
purposes of paragraphs 82(1)(b) and 107(1)(c) and (d) 
and section 112, not to have been received by the trust, 
and for the purposes of this Act (other than Part XIII), to 
be a taxable dividend on the share received by the benefi- 
ciary in the particular year from the corporation. 


Proposed Amendment — 104(19) 


(19) Designation in respect of taxable divi- 
dends — A portion of a taxable dividend received by a 
trust, in a particular taxation year of the trust, on a share 
of the capital stock of a taxable Canadian corporation is, 
for the purposes of this Act other than Part XIII, deemed 
to be a taxable dividend on the share received by a tax- 
payer, in the taxpayer’s taxation year in which the par- 
ticular taxation year ends, and is, for the purposes of 


S. 104(19) 


paragraphs 82(1)(b) and 107(1)(c) and (d) and section | 
112, deemed not to have been received by the trust, if _ 
(a) an amount equal to that portion =| i 
(i) is designated by the trust, in respect of the tax- 


payer, in the trust’s return of income. under this : 
Part for the particular taxation year, and 


oe 


(ii) may reasonably be considered. (having regard - 
to all the circumstances including | the terms and 

conditions of the trust) to be part of the amount — 
that, because of subsection (13) or (14) or section — 
105, was included in computing the income for / 
that taxation year of the taxpayer; — : 


(b) the taxpayer is in. the in taxation ‘year a 
panes) bade, the trust; | 


amount orto onde attis 
trust in re of ae ee in nthe: trust 
th 


Application: The February Ae 2004 draf Ati’ 
will amend subsec. 104(19) to read as above applicable i 
years s end after os 27, aA 


gross-up in PROS 82(1)(b) and 
paragraphs 107(1)(c) and o and section | 
been fecetved 7 ihe trust. 


taxable dividend received ae thet tr rust st i 
year of the trust, on a i Shun or the e i 


- (d) and section 112, ‘deemed not to hav 
the trust, : 


in the taxpayer’s ition year in which | t 
tion yea of the trust ends, 


of conditions are met. One of jee eondiiicns. . that a desig- - 
nated amount not be made in respect of more than one benefi- — 
ciary under the trust — is replaced with a new requirement that 
the total of all amounts designated’ by the trust under subsection — 
104(19) for the particular taxation year of the trust not exceed — 
the total of all amounts each of which is the amount of a taxa- 

ble dividend received by the trust in the particular taxation year 
on a share of the capital See of a taxable poanedian a 

corporation. _ _ 


Related Provisions: 82(1) — Taxable dividends received; 94(3)(a)(iii) 
[proposed] — Application to trust deemed resident in Canada; 107(1)(c), 
(d) — Loss on disposition of capital interest in trust; 112(3.12) — Exclu- 
sion from stop-loss rule where beneficiary is partnership or trust; 
112(3.2) — Stop-loss rule; 112(5.2)B(b)(iii) — Adjustment for dividends 
received on mark-to-market property; 250(6.1) — Trust that ceases to ex- 
ist deemed resident throughout year. 
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History: The closing words of subsec. 104(19) amended by 2001, c. 17, 
subsec. 78(21), applicable to taxation years that end after 2000. The clos- 
ing words formerly read: 


shall, if so designated by the trust in respect of the beneficiary in 
the return of its income for the year under this Part, be deemed, for 
the purposes of this Act, other than Part XIII, not to have been re- 
ceived by the trust and to be a taxable dividend on the share re- 
ceived by the beneficiary in the particular year from the corporation. 


Subsec. 104(19) substituted by 1980-81-82-83, c. 140, subsec. 60(6), ap- 
plicable with respect to designations made after November 12, 1981. Sub- 
sec. 104(19) formerly read: 


(19) Such portion of 


(a) the aggregate of taxable dividends received by a trust in a 
taxation year on shares of the capital stock of taxable Canadian 
corporations, 


as 


(b) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that, by virtue of subsec- 
tion (13) or (14) or section 105, as the case may be, was 
included in computing the income for the year of a particular 
beneficiary under the trust, and 


(c) was not designated by the trust in respect of any other bene- 
ficiary thereunder, 


shall, if so designated by the trust in respect of the particular benefi- 
ciary in the return of its income for the year under this Part, be 
deemed, for the purposes of section 82 and this subsection, to be a 
taxable dividend received by the particular beneficiary in the year 
from a taxable Canadian corporation, and not to be a taxable divi- 
dend received by the trust in the year from a taxable Canadian 
corporation. 


Interpretation Bulletins: IT-328R3: Losses on shares on which divi- 
dends have been received; IT-524: Trusts — flow-through of taxable divi- 
dends to a beneficiary — after 1987. 


(20) Designation in respect of non-taxable divi- 
dends — The portion of the total of all amounts, each of 
which is the amount of a dividend (other than a taxable 
dividend) paid on a share of the capital stock: of a corpo- 
ration resident in Canada to a trust during a taxation year 
of the trust throughout which the trust was resident in 
Canada, that can reasonably be considered (having regard 
to all the circumstances including the terms and condi- 
tions of the trust arrangement) to be part of an amount 
that became payable in the year to a particular beneficiary 
under the trust shall be designated by the trust in respect 
of the particular beneficiary in the return of the trust’s in- 
come for the year for the purposes of subclause 
53(2)(h)G.1)(B)UD, paragraphs 107(1)(c) and (d) and 
subsections 112(3.1), (3.2), (3.31) and (4.2). 


Related Provisions: 83(2) — Capital dividends; 89(1)“capital dividend 
account’’(g) — Addition to CDA for capital dividends allocated by trust to 
corporate beneficiary; 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 107(1)(c) — Stop-loss rule where beneficiary 
is corporation; 104(24) — Whether amount payable; 112(3.2) — Stop-loss 
rule; 112(4.3) — Limitation on loss on disposition of share by trust; 
132(3) — Application to a-mutual fund trust; 248(1) "q)(i 
Payment in respect of capital interest in a trust; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


History: Subsec. 104(20) amended by 1998, c. 19, subsec. 127(4), appli- 
cable after April 26, 1995. Subsec. 104(20) formerly read: 


(20) Such portion of the total of all amounts each of which is the 
amount of a dividend (other than a taxable dividend) paid on a share 
of the capital stock of a corporation resident in Canada to a trust 
during a taxation year of the trust throughout which the trust was 
resident of Canada as may reasonably be considered (having regard 
to all the circumstances including the terms and conditions. of the 
trust arrangement) to be part of an amount that became payable in 
the year to a particular beneficiary under the trust, shall be desig- 
nated by the trust in respect of the particular beneficiary. in the re- 
turn of the trust’s income for the year for the purposes of subclause 
53(2)(h)(G.1)(B)CD, paragraph 107(1)(c) and subsections 112(3.2) 
and (4.3). 
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Interpretation Bulletins: IT-328R3: Losses on shares on which divi- 
dends have been received. 


(21) Taxable capital gains — Such portion of the net 
taxable capital gains of a trust for a taxation year through- 
out which it was resident in Canada as 


(a) may reasonably be considered (having regard to all 
the circumstances including the terms and conditions 
of the trust arrangement) to be part of the amount that, 
by virtue of subsection (13) or (14) or section 105, as 
the case may be, was included in computing the in- 
come for the taxation year of 


(i) a particular beneficiary under the trust, if the 
trust is a mutual fund trust, or 


(11) a particular beneficiary under the trust who is 
resident in Canada, if the trust is not a mutual fund 
trust, and 


(b) was not designated by the trust in respect of any 
other beneficiary under the trust, 


shall, if so designated by the trust in respect of the partic- 
ular beneficiary in the return of its income for the year 
under this Part, be deemed, for the purposes of sections 3 
and 111 except as they apply for the purposes of section 
110.6, to be a taxable capital gain for the year of the par- 
ticular beneficiary from the disposition by that benefici- 
ary of capital property. 


Proposed Amendment —104(21) 


(21) Designation in respect of taxabl Capital 
gains — For the purposes of sections 3 and 111 except 
as they apply ifort the purposes” of section 110.6, an 
amount in respect of a trust’s net taxable capital gains — 


fora particular taxation year of the trust is deemed to be © 


a taxable capital gain, for the taxation year 
in which the particular taxation year ends, 
position by the saxpayer of opin pene if 


© the amount - 


Seis. designated by the trust, in respect si be tax- 
payer, in the trust’s return of income under this — 
Part for the particular taxation year, land 


(ii) may reasonably be considered (having regard 

to all the circumstances including the terms and 

conditions of the trust) to be part of the amount 

_ that, because of subsection (13) or (14) or section 

_ 105, was included in computing the income for 
that taxation year of the FANBANET 


: (b) the taxpayer is 


(i) in the particular taxation year, a a beneficiary 
under the trust, and 


(ii) resident in Canada, unless the trust is, 
throughout the particular taxation year, a mutual 
fund trust; 


(c) the trust is, throughout the poe taxation 
year, resident in Canada; and 


(d) the total of all amounts each of which is an 
amount designated, under this subsection, by the 
trust in respect of any taxpayer in the trust’s return of 
income under this Part for the particular taxation 
year is not greater than the trust’s net taxable capital 
gains for the particular taxation year. 

Application: The February 27, 2004 draft legislation, subsec. 42(S), 

will amend subsec. 104(21) to read as above, applicable to taxation 

years that end after February 27, 2004. 

Technical Notes: Subsection 104(21) of the Act permits a 

trust to designate, in respect of a beneficiary under the trust, a 


a taxpayer 


from ee oe 


S. 104(21.02) 


portion of its net taxable capital gains. Where the designation is — 
made, the amount designated is deemed, for the purposes of 
sections 3 and 111 (except as they apply for the purposes of 
determining whether a beneficiary is entitled to claim a capital 
gains exemption under section 110.6), to be a taxable capital 
gain for the year of the beneficiary from the disposition of cap- 
ital property. 


Subsection 10421) i is c amended to clarify that ‘where a designe: 
tion, in respect of a taxpayer is made by a trust in respect of its 
net taxable capital gains for a particular taxation year of the 
trust, the designated amount is deemed to be a taxable capital 
gain, for the taxation year of the taxpayer in which the particu- 
lar taxation sie ends, from le cage SOA se the og hes of 


‘Ss ) 
conditions are ‘met. “One of these SnGitions that a desig: 
nated amount not be made i in respect of more than one benefi- © 


n year of tHe ‘rust not exceed the 
ins for the particular taxation year. 


Se) amended to clarify that the deeming 
designation made by a trust, for a par- 
trust, in respect of a non-resident 
we mutual fund trust throughout 


peslotsans ae 
the particular taxation year. 


Related Provisions: 39.1(2)B(a), 39.1(3) — Reduction in gain to re- 
flect capital gains exemption election; 89(1)“capital dividend ac- 
count’’(f) — Addition to CDA for capital gains allocated by trust to corpo- 
rate beneficiary; 94(3)(a)(i11) [proposed] — Application to trust deemed 
resident. in. Canada; 104(13.2) — Designation of amount by trust; 
104(21.01), (21.02) — Late, amended or revoked designation made with 
capital gains exemption election; 104(21.1) — Beneficiary’s taxable capi- 
tal gain; 104(21.2) — Beneficiary’s taxable capital gain from trust; 
104(21.3) — Determination of net taxable capital gains; 
104(21.4)-(21.7) — Transitional rule for 2000 capital gains rate changes; 
110.6(19), . (20) — Election to trigger capital gains exemption; 
127.52(1)(d)@i1), 127.52(1)(g)G1) — Adjusted taxable income (for mini- 
mum _ tax); 212(1)(c)—Estate or trust income — non-residents; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 


Interpretation Bulletins: IT-123R6: Transactions involving eligible 
capital property; IT-342R: Trusts — income payable to beneficiaries; IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable 
capital gains to beneficiaries; IT-394R2: Preferred beneficiary election; 
IT-465R: Non-resident beneficiaries of trusts; IT-493: Agency cooperative 
corporations. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


Forms: RC4169: Tax treatment of mutual funds for individuals [guide]; 
T3 SCH 3: Eligible taxable capital gains. 


(21.01) Late, amended or revoked designation — 
A trust that has filed its return of income for its taxation 
year that includes February 22, 1994 may subsequently 
designate an amount under subsection (21), or amend or 
revoke a designation made under that subsection where 
the designation, amendment or revocation 


(a) is made solely because of an increase or decrease 
in the net taxable capital gains of the trust for the year 
that results from an election or revocation to which 
subsection 110.6(25), (26) or (27) applies; and 


(b) is filed with the Minister, with an amended return 
of income for the year, when the election or revocation 
referred to in paragraph (a) is filed with the Minister. 


Related Provisions: 104(21.02) — Restriction; 104(21.03) — Effect of 
designation. 


History: Subsec. 104(21.01) added by 1998, c. 19, subsec. 127(5), appli- 
cable to taxation years that include February 22, 1994. 


(21.02) Late, amended or revoked designation — 
A designation, amendment or revocation under subsection 
(21.01) that affects an amount determined in respect of a 
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beneficiary under subsection (21.2) may be made only 
where the trust 


(a) designates an amount, or amends or revokes a des- 
ignation made, under subsection (21.2) in respect of 
the beneficiary; and 


(b) files the designation, amendment or revocation re- 
ferred to in paragraph (a) with the Minister when re- 
quired by paragraph (21.01)(b). 


History: Subsec. 104(21.02) added by 1998, c. 19, subsec. 127(5), appli- 
cable to taxation years that include February 22, 1994. 


(21.03) Late, amended or revoked designation — 
Where a trust designates an amount, or amends or revokes 
a designation, under subsection (21) or (21.2) in accor- 
dance with subsection (21.01), 


(a) the designation or amended designation, as the 
case may be, is deemed to have been made in the 
trust’s return of income for the trust’s taxation year 
that includes February 22, 1994; and 


(b) the designation that was revoked is deemed, other 
than for the purposes of this subsection and subsec- 
tions (21.01) and (21.02), never to have been made. 


History: Subsec. 104(21.03) added by 1998, c. 19, subsec. 127(5), appli- 
cable to taxation years that include February 22, 1994. 


(21.1) Beneficiary’s taxable capital gain — Not- 
withstanding subsection (21) or section 38, where in a 
particular taxation year, commencing before 1990, of a 
taxpayer (other than an individual who is not.a testamen- 
tary trust) the taxpayer is a beneficiary of a trust with a 
taxation year ending in the particular year, the amount 
(other than that part of the amount that can be attributed 
to an amount deemed under subsection 14(1) to be a taxa- 
ble capital gain of the trust) deemed by subsection (21) to 
be a taxable capital gain of the taxpayer for the particular 
year in respect of the trust shall be the amount determined 
by the formula 


mee 
C 


where 


A is the amount, if any, by which the amount (other than 
that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable 
capital gain of the trust) deemed by subsection (21) to 
be the taxpayer’s taxable capital gain for the particular 
year in respect of the trust exceeds the amount (other 
than that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable 
capital gain of the trust) designated by the trust for the 
particular year in respect of the taxpayer under subsec- 
tion (13.2); 


Bis the fraction that would be used under section 38 for 
the particular year in respect of the taxpayer if the tax- 
payer had a capital gain for the particular year; and 


C is the fraction that is used under section 38 for the year 
of the trust. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada. 


(21.2) Beneficiaries’ taxable capital gain — Where, 
for the purposes of subsection (21), a personal trust or a 
trust referred to in subsection 7(2) designates an amount 
in respect of a beneficiary in respect of its net taxable 
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capital gains for a taxation year (in this subsection re- 
ferred to as the “designation year’’), 


(a) the trust shall in its return of income under this Part 
for the designation year designate an amount in re- 
spect of its eligible taxable capital gains, if any, for the 
designation year in respect of the beneficiary equal to 
the amount determined in respect of the beneficiary 
under each of subparagraphs (b)(i) and (11); and 


(b) the beneficiary shall, for the purposes of sections 
3, 74.3 and 111 as they apply for the purposes of sec- 
tion 110.6, be deemed to have a taxable capital gain 
for the beneficiary’s taxation year in which the desig- 
nation year ends | 
(i) from a disposition of capital property that is 
qualified farm property of the beneficiary equal to 
the amount determined by the formula 


AXBxC 
DXxE 
and 
(ii) from a disposition of capital property that is a 
qualified small business corporation share of the 


beneficiary equal to the amount determined by the 
formula 


~AXBXF 
DXB 
where 
A. is the lesser of 
(iii) the amount determined by the formula 


G-H 
where 


G is the total of amounts designated under sub- 
section (21) for the designation year by the 
trust, and 


H_ is the total of amounts designated under sub- 
section (13.2) for the designation year by the 
trust, and 


(iv) the trust’s eligible taxable capital gains for 
the designation year, 


Bis the amount, if any, by which the amount desig- 
nated under subsection (21) for the designation 
year by the trust in respect of the beneficiary ex- 
ceeds the amount designated under subsection 
(13.2) for the year by the trust in respect of the 
beneficiary, 


C is the amount, if any, that would be determined 
under paragraph 3(b) for the designation year in re- 
spect of the trust’s capital gains and capital losses 
if the only properties referred to in that paragraph 
were qualified farm properties of the trust disposed 
of by it after 1984, 


D is the total of all amounts each of which is the 
amount determined for B for the designation year 
in respect of a beneficiary under the trust, 


E is the total of the amounts cetermined for C and F 
for the designation year in respect of the benefici- 
ary, and 


F is the amount, if any, that would be determined 
under paragraph 3(b) for the designation year in re- 
spect of the trust’s capital gains and capital losses 
if the only properties referred to in that paragraph 
were qualified small business corporation shares of 
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History: The opening words of subsec. 104(21.2) amended to add the 
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the trust, other than qualified farm property, dis- 
posed of by it after June 17, 1987, 


and for the purposes of section 110.6,. those capital 


properties shall be deemed to have been. disposed of 


by the beneficiary in that taxation year of. the 
beneficiary. 


Related Provisions: 39(10) — Reduction of business investment loss; 
94(3)(a)(ili) [proposed] — Application to trust deemed resident in Canada; 
104(21.01), (21.02) — Late, amended or revoked designation made with 
capital gains exemption election; 104(21.3) — Determination of net taxa- 
ble capital gains; 110.6(11) — No capital gains exemption allowed in cer- 
tain cases; 110.6(12) — Spousal trust deduction; 110.6(14)(c) — Related 
persons, etc.; 110.6(20) — Election to trigger capital gains exemption; 
257 — Formula amount cannot calculate to less than zero. 


words “or a trust referred to in subsection 7(2)” by 2001, c. 17, subsec. 
78(22), applicable to trusts’ taxation years that begin after February 22, 
1994. 


Subsec. 104(21.2) amended by 1995, c. 3, s. 28, applicable to trusts’ taxa- 
tion years that begin after February 22, 1994; and, in applying subsec. 
104(21.2) to a trust’s taxation year that includes that day, 


and 


(a) the opening words of subsec. 104(21.2) shall be read as follows: 


(21.2) Where, for the purposes of subsection (21), a trust (other 
than a mutual fund trust) designates an amount in respect of a 
beneficiary in respect of its net taxable capital gains for a taxa- 
tion year (in this subsection referred to as the “designation 
year’), 


(b) the descriptions of A, B and C in para. 104(21.2)(b) shall be read 


as follows: 


A 


‘is the lesser of 


(1) the amount determined by the formula 


H= I 
where 


H is the total of amounts designated under subsection 
(21) for the designation year by the trust, and 


I is the total of amounts designated under subsection 
(13.2) for the designation year by the trust, and 


(ii) the trust’s eligible taxable capital gains for the des- 
ignation year, 


is the amount, if any, by which the amount designated 
under subsection (21) for the designation year by the trust 
in respect of the beneficiary exceeds the amount designated 
under subsection (13.2) for the year by the trust in respect 
of the beneficiary, 


is the total of all amounts each of which is the amount de- 
termined for B for the designation year in respect of a bene- 
ficiary under the trust, 


(c) the closing words of subsec. 104(21.2) shall be read as follows: 


and for the purposes of section 110.6, each such taxable capital 
gain of a beneficiary shall be deemed to be a taxable capital 
gain of the beneficiary for the beneficiary’s taxation year in 
which the designation year ends from the disposition of a pro- 
perty that occurred on February 22, 1994. 


Subsec. 104(21.2) formerly read: 


(21.2) Beneficiary’s taxable capital gain from trust — Where a 
trust has, for the purposes of subsection (21), designated an amount 
(in this subsection referred to as the “designated amount’) in respect 
of a beneficiary of the trust in respect of its net taxable capital gains 
for a taxation year (in this subsection referred to as the “designation 
year”) and by virtue thereof the designated amount is deemed, for 
the purposes described in that subsection, to be a taxable capital 
gain for the year of the beneficiary from the disposition by the bene- 
ficiary of capital property, 


(a) the trust shall in its return of income for the designation year 
designate an amount in respect of its eligible taxable capital 
gains for the designation year in respect of the beneficiary equal 
to the amount determined in respect of the beneficiary under 
each of subparagraphs (b)(i), (ii) and (iii), and 
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(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 
111 as they apply for the purposes of section 110.6, be deemed 
to, have a taxable capital gain for the year 


(i) from the disposition of capital property that is qualified 
farm property of the beneficiary equal to the amount deter- 


mined by the formula 
B 


% G 


(11) from the disposition of capital property that is a quali- 
fied small business corporation share of the beneficiary 
equal to the amount determined by the formula 


B 
C G 


(iii) from the disposition of capital property, other than 
properties referred to in subparagraphs (i) or (ii), equal to 
the amount determined by the formula 


B 
C G 


and 


where 


A 


B 


is the eligible taxable capital gains of the trust for the desig- 
nation year, 


is the amount, if any, by which the designated amount ex- 
ceeds the amount designated in respect of the beneficiary 
for the designation year under subsection (13.2), 


is the greater of 


(i) the total of all amounts each of which is the amount 
used for B under this paragraph in respect of a benefi- 
ciary of the trust for the designation year, and 


(11) the amount, if any, by which the net taxable capital 
gains of the trust for the designation year exceed the 
amount, if any, by which 


(A) the investment expense (within the meaning 
assigned by subsection 110.6(1)) of the trust. for 
the designation year 


exceeds 


(B) the investment income (within the meaning as- 
signed by subsection 110.6(1)) of the trust for the 
designation year, 


is the amount, if any, that would be determined in respect 
of the trust for the designation year under paragraph 3(b) in 
respect of capital gains and capital losses if the only proper- 
ties referred to in that paragraph were qualified farm 
properties of the trust disposed of by it after 1984, 


is the amount, if any, that would be determined in respect 
of the trust for the designation year under paragraph 3(b) in 
respect of capital gains and capital losses if the only proper- 
ties referred to in that paragraph were qualified small busi- 
ness corporation shares of the trust, other than qualified 
farm property, disposed of by it after June 17, 1987, 


is the lesser of 


(i) the amount, if any, that would be determined under 
paragraph 3(b) in respect of capital gains and capital 
losses in respect of the trust for the designation year if 


(A) the only properties referred to in that para- 
graph were properties disposed of by it after 1984, 
other than qualified farm properties and other than 
qualified small business corporation shares dis- 
posed of by it after June 17, 1987, and 


(B) the trust’s capital gains and capital losses for 
the year from dispositions of non-qualifying real 
property of the trust were equal to its eligible real 
property gains and eligible real property losses, re- 
spectively, for the year from those dispositions, 
and 


(ii) the amount that would be determined under subpar- 
agraph (i) if that subparagraph were read without refer- 
ence to clause (i)(B), and 
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Gis the total of the amounts used for D, E and F under this 
paragraph in respect of the beneficiary for the year, 


and for the purposes of section 110.6, those capital properties shall 
be deemed to have been disposed of by the beneficiary in the year. 


The description of F in para. 104(21.2)(b) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 42(7), applicable to 1992 et seg. That descrip- 
tion formerly read: 


F is the amount, if any, that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in that paragraph were properties. disposed of by it after 1984, 
other than qualified farm properties and other than qualified 
small business corporation shares disposed of by it after June 
17, 1987, and 

The description of C in para. 104(21.2)(b) substituted by 1994, c. 7, Sch. 
II (1991, c. 49), s. 75, applicable to 1988 et seg. The description of C 
formerly read: 


Cis the net taxable capital gains of the trust for the designation 
year, 


Interpretation Bulletins: IT-123R6: Transactions involving eligible 
capital property; IT-381R3: Trusts — capital gains and losses and the 
flow-through of taxable capital gains to beneficiaries. 

Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 
Forms: T3 SCH 3: Eligible taxable capital gains; T3 SCH 4: Cumulative 
net investment loss; T3 SCH 9: Income allocations and designations to 
beneficiaries. 


(21.3) Net taxable capital gains of trust deter- 
mined — For the purposes of this section, the net taxable 
capital gains of a trust for a taxation year is the amount, if 
any, by which the total of the taxable capital gains of the 
trust for the year exceeds the total of 


wis its Shs ges ee betes for the year, ane 


as above, le to trust taxation years 
eon notes: Subsection 1042 


Under Gibecclion 104021. 3), 

capital gains for a taxation’ 
which its total taxable capital g ins fo 
total of two amounts: LO 


* its total allowable capital losses for the yea 


* the amount deducted by. it onder par 111). in 
computing its taxable income for the year (i.e., deduction of _ 
carried-over net capital losses for Preceding, a and mr _ 
the three following years). 


Subsection 104(21.3) is amended so that allowable isis _ 
vestment losses (ABILs) are disregarded for the purpose of the 
first of the two amounts. Accordingly, ABILs will not result in 
a reduction of taxable capital gains that may be flowed through 

to beneficiaries under trusts and. against which allowable oF 
tal losses can be claimed. _ 


(b) the amount, if any, deducted under paragraph 
111(1)(b) in computing its taxable income for the 
year. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries. 
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Forms: T3 SCH 3: Eligible taxable capital gains. 


(21.4) Deemed gains [transitional for 2000] — 
Where an amount is designated in respect of a beneficiary 
by a trust for a particular taxation year of the trust that 
includes February 28, 2000 or October 17, 2000 and that 
amount is, because of subsection (21), deemed to be a 
taxable capital gain of the beneficiary from the disposi- 
tion of capital property for the taxation year of the benefi- 
ciary in which the particular taxation year of the trust 
ends (in this subsection referred to as the “allocated 
gain”), 
(a) the beneficiary is deemed to have realized capital 
gains (in this subsection referred to as the “deemed 
gains”) from the disposition of capital property in the 
beneficiary’s taxation year in which the particular tax- 
ation year ends equal to the amount, if any, by which 


(i) the amount determined when the amount of the 
allocated gain is divided by the fraction in para- 
graph 38(a) that applies to the trust for the particu- 
lar taxation year 


exceeds 


(ii) the amount claimed by the beneficiary not ex- 
ceeding the beneficiary’s exempt capital gains bal- 
ance for the year in respect of the trust; 


(b) notwithstanding subsection (21) and except as a 
consequence of the application of paragraph (a), the 
amount of the allocated gain shall not be included in ° 
computing the beneficiary’s income for the benefici- 
ary’s taxation year in which the particular taxation 
year ends; 


(c) the trust shall disclose to the beneficiary in pre- 
scribed form the portion of the deemed gains that are 
in respect of capital gains realized on dispositions of 
property that occurred before February 28, 2000, after 
February 27, 2000 and before October 18, 2000, and 
after October 17, 2000 and, if it does not do so, the 
deemed gains are deemed to be in respect of capital 
gains realized on dispositions of property that oc- 
curred before February 28, 2000; and 


(d) where a trust so elects under this paragraph in its 
return of income for the year, 


(i) the portion of the deemed gains that are in re- 
spect of capital gains from dispositions of property 
that occurred before February 28, 2000 is deemed 
to be that proportion of the deemed gains that the 
number of days that are in the particular year and 
before February 28, 2000 is of the number of days 
that are in the particular year, 


(11) the portion of the deemed gains that are in re- 
spect of capital gains from dispositions of property 
that occurred in the year and in the period that be- 
gan at the beginning of February 28, 2000 and en- 
ded at the end of October 17, 2000, is deemed to be 
that proportion of the deemed gains that the num- 
ber of days that are in the year and in that period is 
of the number of days that are in the particular 
year, and 


(iii) the portion of the deemed gains that are in re- 
spect of capital gains from dispositions of property 
that occurred in the year and in the period that be- 
gins at the beginning of October 18, 2000 and ends 
at the end of the particular year, is deemed to be 
that proportion of the deemed gains that the num- 
ber of days that are in the year and in that period is 
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of the number of days that are in the particular 
year; and 


(€) no amount may be claimed by the beneficiary 
under subsection 39.1(3) in respect of the allocated 
gain. 
Related Provisions: 89(1)‘capital dividend account”(f)(i)(B) — 
Amounts designated under 104(21.4) not added to CDA of corporate ben- 
eficiary; 104(21.5)-(21.7) — Further transitional rules for 2000. 


History: Subsec. 104(21.4) added by 2001, c. 17, subsec. 78(23), applica- 
ble to taxation years that end after February 27, 2000. 


(21.5) Deemed gains [transitional for 2000] — 
Where no amount is designated by a trust under subsec- 
tion (21) in respect of its net taxable capital gains for a 
taxation year that includes February 28, 2000 or October 
17, 2000, the trust has net capital gains or net capital 
losses from the disposition of property in the year, and the 
trust so elects under this subsection in its return of income 
for the year 


(a) the portion of the net capital gains or net capital 
losses that are in respect of capital gains and losses 
from dispositions of property that occurred before 
February 28, 2000 is deemed to be that proportion of 
the net capital gains or net capital losses, as the case 
may be, that the number of days that are in the year 
and before February 28, 2000 is of the number of days 
that are in the year, 


(b) the portion of the net capital gains or net capital 
losses that are in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Febru- 
ary 28, 2000 and ended at the end of October 17, 
2000, is deemed to be that proportion of the net capital 
gains or net capital losses, as the case may be, that the 
number of days that are in the year and in that period 
is of the number of days that are in the year, and 


(c) the portion of the net capital gains or net capital 
losses that are in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Octo- 
ber 18, 2000 and ended at the end of the year, is 
deemed to be that proportion of the net capital gains or 
net capital losses, as the case may be, that the number 
of days that are in the year and in that period is of the 
number of days that are in the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a trust from dispositions of 
property in a year is the amount, if any, by which the 
trust’s capital gains from dispositions of property in 
the year exceeds the trust’s capital losses from disposi- 
tions of property in the year, and 


(e) the net capital losses of a trust from dispositions of 
property in a year is the amount, if any, by which the 
trust’s capital losses from dispositions of property in 
the year exceeds the trust’s capital gains from disposi- 
tions of property in the year. 
History: Subsec. 104(21.5) added by 2001, c. 17, subsec. 78(23), applica- 
ble to taxation years that end after February 27, 2000. 


(21.6) Deemed gains [transitional for 2000] — 
[where] subsec. (21.4) applies — Where a taxpayer 
is deemed by subsection (21.4) to have realized capital 
gains from the disposition of capital property in a taxation 
year of the taxpayer in respect of dispositions of property 
by a trust of which the taxpayer is a beneficiary, 

(a) if the deemed gains are in respect of capital gains 

of the trust from dispositions of property before Febru- 


S. 104(21.6)(f.1) 


ary 28, 2000 and the taxation year of the taxpayer in- 
cludes February 27, 2000, the deemed gains are 
deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and before February 28, 2000; 


(b) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property before Febru- 
ary 28, 2000 and the taxation year of the taxpayer be- 
gan after February 27, 2000 and ended before October 
18, 2000, */s of the deemed gains is deemed to be a 
capital gain of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation 
year; 


(c) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property before Febru- 
ary 28, 2000 and the taxation year of the taxpayer be- 
gan after February 27, 2000 and ended after October 
17, 2000, */s of the deemed gains is deemed to be a 
capital gain of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation 
year and before October 18, 2000; 


(d) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property before Febru- 
ary 28, 2000 and the taxation year of the taxpayer be- 
gan after October 17, 2000, */2 of the deemed gains is 
deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; 


(e) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property after Febru- 
ary 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer began after October 17, 
2000, “/3 of the deemed gains is deemed to be a capital 
gain of the taxpayer from the disposition by the tax- 
payer of capital property in the taxpayer’s taxation 
year; 


(f) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property after Febru- 
ary 27, 2000 and before October 18, 2000 and the tax- 
ation year of the taxpayer includes February 28, 2000 
and October 17, 2000, the deemed gains are deemed to 
be a capital gain of the taxpayer from the disposition 
by the taxpayer of capital property in the taxpayer’s 
taxation year and in the period that began after Febru- 
ary 27, 2000 and ended before October 18, 2000; 


Proposed Addition — 104(21.6)(f.1) 


(f.1) if the deemed gains are in respect of capital 
gains of the trust from dispositions of property after 
February 27, 2000 and before October 17, 2000 and 
the taxation year of the taxpayer began after Febru- 
ary 27, 2000 and ended after October 17, 2000, the 
deemed gains are deemed to be a capital gain of the 
taxpayer from the disposition by the taxpayer of cap- 
ital property in the taxpayer’s taxation year and in 
the period that began after February 27, 2000 and en- 
ded before October 18, 2000; 


Application: The February 27, 2004 draft legislation, subsec. 42(6), 
will add para. 104(21.6)(f.1), applicable to taxation years that end after 
February 27, 2000. 


Technical Notes: Subsection 104(21.6) provides rules for the 
determination of the inclusion rate to be used by a taxpayer for 
capital gains realized by a trust in 2000. This subsection ap- 
plies to a taxpayer who has a taxation year that begins after 
October 17, 2000 and who is deemed by subsection 104(21.4) 
to have capital gains from the disposition of capital property in 
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the year in respect of dispositions of prop 


winch the Senate isa web re _ 


trust after Babruiry iaE 2000 and before Octo Ne 


Subsection 104(21 6) is amended by addi 
(f.1) to ensure that where the deemed gain. 
capital gains from dispositions of property 
curred after February 27, 2000 and before October 
circumstances where the Seaton year of the tax 


disposition by the taxpayer a Sone pee 
taxation year and in the period that begar 
2000 and ended before October 18, 2000 


(g) if the deemed gains are in respect of capital gains 
of the trust from dispositions of property after Febru- 
ary 27, 2000 and before October 17, 2000 and the tax- 
ation year of the taxpayer began after February 27, 
2000 and ended. before October 17, 2000, the deemed 
gains are deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital pro- 
perty in the ie ieee taxation year; and 


Apolication: ae bt 
will amend ae 104(21. 


(h) in any other case, the deemed gains are deemed to 
be a capital gain of the taxpayer from the disposition 
of capital property by the taxpayer in the taxpayer’s 
taxation year and after October 17, 2000. 


Related Provisions: 127.52(1)(d)(iii) — 104(21.6) ignored for mini- 
mum tax purposes. 


History: Subsec. 104(21.6) added by 2001, c. 17, subsec. 78(23), applica- 
ble to taxation years that end after February 27, 2000. 


(21.7) Deemed gains [transitional for 2000] — 
[where] subsec. (21.4) does not apply — Where an 
amount is designated under subsection (21) in respect of a 
beneficiary by a trust for a particular taxation year of the 
trust that ends in a taxation year of the beneficiary that 
includes February 28, 2000 or October 17, 2000 and sub- 
section (21.4) does not apply in respect of the designated 
amount, 


(a) notwithstanding subsection (21) and except as a 
consequence of the application of paragraph (b), the 
designated amount shall not be included in computing 
the beneficiary’s income; 


(b) the beneficiary is deemed to have a capital gain 
from the disposition by the beneficiary of capital pro- 


Income Tax Act, Part I, Division B 


perty on the day on which the particular taxation year 
ends equal to the amount, if any, by which 


(i) the amount determined by dividing the desig- 
nated amount by the fraction in paragraph 38(a) 
that applies to the trust for the particular taxation 
year | 


exceeds 


(ii) the amount claimed by the beneficiary, which 
amount may not be greater than the beneficiary’s 
exempt capital gains balance for the year in respect 
of the trust; and 


(c) no amount may be claimed under subsection 
39.1(3) by the beneficiary in respect of the designated 
amount. 


History: Subsec. 104(21.7) added by 2001, c. 17, subsec. 78(23), elt? 
ble to taxation years that end. after February 27, 2000. 


(22) Designation of foreign source income by 
trust — For the purposes of this subsection, subsection 
(22.1) and section 126, such portion of a trust’s income 
for a taxation year (in this subsection referred to as “that 
year”) throughout which it is resident in Canada from a 
source in a country other than Canada as 


(a) can reasonably be considered (having regard to all 
the circumstances including the terms and conditions 
of the trust arrangement) to be part of the income that, 
because of subsection (13) or (14), was included in 
computing the income for a particular taxation GPA i of - 
a particular beneficiary under the trust, and 


(b) is not designated by the trust in respect of any 
other beneficiary thereunder 


shall, if so designated by the trust in respect of the partic- 
ular beneficiary in its return of income under this Part for 
that year, be deemed to be the particular beneficiary’s in- 
come for the particular year from that source. 


ae that § source, Evi the trust 3 pec ny 
in : the trust’ 8 return — income — this F Par 
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income for the particular taxation year 
. source. 
Application: The February 27, 2004 draft eis 
will amend subsec. 104(22) to read as above, appli 
years that end after February 7 2004. 2 
Technical Notes: Subsection 104(22) 
lee in fossa oe a Seige he 1 der : 


Related | Provisions: 4G) 20: Whethe deductions are applicable to a 


particular source; 94(3)(a)(iii) [proposed] — Application to trust deemed 
resident in Canada; 104(22.2), (22.3) — Recalculation of trust’s foreign- 
source income and foreign tax; 250(6.1)— Trust that ceases to exist 
deemed resident throughout year. 


History: Subsec. 104(22) substituted by 1994, c. 21, subsec. 46(2), appli- 
cable to taxation years ending after November 12, 1981 except that, with 
respect to taxation years of trusts that began before 1988, the opening 
words of subsec. 104(22) shall be read as follows: 


(22) For the purposes of this subsection, subsection (22.1) and sec- 
tion 126, such portion of a trust’s income for a taxation year (in this 
subsection referred to as “that year”) from a source in a country 
other than Canada as 


Subsec. 104(22) formerly read: 


(22) Deduction for foreign taxes — For the purposes of this sub- 
section and section 126, the following rules apply: 


(a) such portion of the income of a trust for a taxation year 
throughout which it was resident in Canada (before making any 
deduction under subsection (6) or (12)) from sources in a for- 
eign country as 


(i) may reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the 
trust arrangement) to be part of the income that, by virtue 
of subsection (13) or (14), as the case may be, was included 
in computing the income for a taxation year of a particular 
beneficiary under the trust, and 


(ii) was not designated by the trust in respect of any other 
beneficiary thereunder, 


shall, if so designated by the trust in respect of the particular 
beneficiary in its return of income for the year under this Part, 
be deemed to be income of the particular beneficiary for the 
taxation year from sources in that country; 


(b) a beneficiary under a trust shall be deemed to have paid as 
income tax for a taxation year, on the income that the benefici- 
ary is deemed by paragraph (a) to have for the year from 
sources in a foreign country, to the government of that country 
an amount equal to that proportion of the income or profits tax 
paid by the trust for the year to the government of that country 
or to the government of a state, province or other political sub- 
division of that country (except such portion of that tax as was 
deductible under subsection 20(11) or deducted under subsec- 
tion 20(12) in computing its income for the year) that 


(i) such portion of the amount included in computing the 
beneficiary’s income for the year by virtue of subsection 
(13) or (14), as the case may be, as is deemed by paragraph 
(a) to be income for the year from sources in that country, 


S. 104(22.3) 


is of 
(ii) the income of the trust for the year from sources in that 


country (before making any deduction under subsection (6) 
or (12)); 


(c) the income of a trust from sources in a foreign country for a 
taxation year shall be deemed to be its actual income from those 
sources for the year minus the total of the amounts deemed by 
paragraph (a) to be the income therefrom for the year of all ben- 
eficiaries under the trust; and 


(d) a trust shall be deemed to have paid as income tax to the 
government of a foreign country for a taxation year an amount 
equal to the income or profits tax actually paid by it for the year 
to the government of that country, or to the government of a 
state, province or other political subdivision of that country (ex- 
cept such portion of that tax as was deductible under subsection 
20(11) or deducted under subsection 20(12) in computing its 
income for the year), minus the total of amounts deemed by 
paragraph (b) to have been paid to the government of that coun- 
try for the year by all beneficiaries under the trust. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries; IT-506: Foreign income taxes as a deduction from income. 


(22.1) Foreign tax deemed paid by beneficiary — 
Where a taxpayer is a beneficiary under a trust, for the 
purposes of this subsection and section 126, the taxpayer 
shall be deemed to have paid as business-income tax or 
non-business-income tax, as the case may be, for a partic- 
ular taxation year in respect of a source the amount deter- 
mined by the formula 


Wisc 
Cc 


where 


A is the amount that, but for subsection (22.3), would be 
the business-income tax or non-business-income tax, 
as the case may be, paid by the trust in respect of the 
source for a taxation year (in this subsection referred 
to as “‘that year’) of the trust that ends in the particular 
year; 

Bis the amount deemed, because of a designation under 
subsection (22) for that year by the trust, to be the tax- 
payer’s income from the source; and 


C is the trust’s income for that year from the source. 


Related Provisions: 4(3)— Whether deductions are applicable to a 
particular source; 94(3)(a)(ii1) [proposed] — Application to trust deemed 
resident in Canada; 126(2.22) — Foreign tax credit to trust on disposition 
of property by non-resident beneficiary. 


History: Subsec. 104(22.1) added by 1994, c. 21, subsec. 46(2), applica- 
ble to taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries. 


(22.2) Recalculation of trust’s foreign source in- 
come — For the purpose of section 126, there shall be 
deducted in computing a trust’s income from a source for 
a taxation year the total of all amounts deemed, because 
of designations under subsection (22) by the trust for the 
year, to be income of beneficiaries under the trust from 
that source. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada. 


History: Subsec. 104(22.2) added by 1994, c. 21, subsec. 46(2), applica- 
ble to taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries. 


(22.3) Recalculation of trust’s foreign tax — For 
the purpose of section 126, there shall be deducted in 
computing the business-income tax or non-business-in- 
come tax paid by a trust for a taxation year in respect of a 
source the total of all amounts deemed, because of desig- 


839 


S. 104(22.3) 


nations under subsection (22) by the trust for the year, to 
be paid by beneficiaries under the trust as business-in- 
come tax or non-business-income tax, as the case may be, 
in respect of the source. 

Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 126(7)“non-business-income tax’’(c.1) — 
Amount deducted under 104(22.3) from business-income tax excluded 
from non-business-income tax. 


History: Subsec. 104(22.3) added by 1994, c. 21, subsec. 46(2), applica- 
ble to taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2:.Foreign tax .credit— trust and 
beneficiaries. 


(22.4) Definitions — For the purposes of subsections 
(22) to (22.3), the expressions “business-income tax” and 
“non-business-income tax” have the meanings assigned 
by subsection 126(7). 


History: Subsec. 104(22.4) added by 1994, c. 21, subsec. 46(2), applica- 
ble to taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries. 


(23) Testamentary trusts — In the case of a testamen- 
tary trust, notwithstanding any other provision of this Act, 
the following rules apply: 


(a) the taxation year of the trust is the period for which 
the accounts of the trust are made up for purposes of 
assessment under this Act, but no such period may ex- 
ceed 12 months and no change in the time when such 
a period ends may be made for the purposes of this 
Act without the concurrence of the Minister; 


(b) when a taxation year is referred to by reference to 
a calendar year, the reference is to the taxation year or 
years coinciding with, or ending in, that year; 


(c) the income of a person for a taxation year from the 
trust shall be deemed to be the person’s benefits from 
or under the trust for the taxation year or years of the 
trust that ended in the year determined as provided by 
this section and section 105; 


(d) where an individual having income from the trust 
died after the end of a taxation year of the trust but 
before the end of the calendar year in which the taxa- 
tion year ended, the individual’s income from the trust 
for the period commencing immediately after the end 
of the taxation year and ending at the time of death 
shall be included in computing the individual’s in- 
come for the individual’s taxation year in which the 
individual died unless the individual’s legal represen- 
tative has elected otherwise, in which case the legal 
representative shall file a separate return-of income for 
the period under this Part and pay the tax for the pe- 
riod under this Part as if 


(1) the individual were another person, 
(11) the period were a taxation year, 


(iii) that other person’s only income for the period 
were the individual’s income from the trust for that 
period, and 


(iv) subject to sections 114.2 and 118.93, that other 
person were entitled to the deductions to which the 
individual was entitled under sections 110, 118 to 
118.7 and 118.9 for the period in computing the in- 
dividual’s taxable income or tax payable under this 
Part, as the case may be, for the period; and 


(e) in lieu of making the payments required by sec- 
tions 155, 156 and 156.1, the trust shall pay to the Re- 
ceiver General within 90 days after the end of each 


in the year to es tee or the ebenclcty was 
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taxation year, the tax payable under this Part by it for 
the year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 114.2 — Deductions in separate returns; 
118.93 — Credits in separate returns; 120.2(4)(a) — No minimum tax car- 
ryover on special return under 104(23)(d); 127.1(1)(a) — No refundable 
investment tax credit on special return; 127.55 — Minimum tax not 
applicable. 
History: Para. 104(23)(a) amended by 1996, c. 21, subsec. 18(11), appli- 
cable after 1994. The para. formerly read: 
(a) the taxation year of the trust is the period for which the accounts 
of the trust have been ordinarily made up and accepted for purposes 
of assessment under this Act and, in the absence of an established 
practice, the period adopted by the trust for that purpose (but no 
such period may exceed 12 months and a change in a usual and 
accepted period may not be made for the purpose of this Act with- 
out the concurrence of the Minister); 


Para. 104(23)(e) amended by 1994, c. 8, s. 12, applicable to 1994 et seq. 
Para. (e) formerly read: 


(e) in lieu of making the payments required by section 156, the trust 
shall pay to the Receiver General within 90 days from the end of 
each taxation year, the tax for the year as estimated under section 
Sts 
Interpretation Bulletins: IT-179R: Change of fiscal period; IT-326R3: 
Returns of deceased persons as “another person”. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(24) Amount payable — For the purposes of subpara- 
graph 53(2)(h)(.1) and subsections (6), (7), (13) and (20), 
an amount shall be deemed not to have become payable to 
a beneficiary in a taxation year unless it was paid in the 
year to the beneficiary or the beneficiary was entitled in 
the year to enforce payment of the amount. 


_ Proposed Amendment - ee 104(24) 


(24) Amount pay abl For the purposes of a 
graph S320)G),. 


_ paragraph (c) of the definition 
“specified charity” in subsection 94(1), bs ection 94(8) 


and “su sections Ox ‘Dy 7: 01), (13) and | 20), an 


the year to enforce payment of the amount. 


Subsection 104(24) is amended so that it also applies 
purposes of paragraph (c) of the definition “specified charity” 
in subsection 94(1), subsection 94(8) and subsection 104(7.01). 
For more information, see the commentary on those provisions. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 94(4) — FAPI does not include “amount pay- 
able” to beneficiary; 104(18) — Trust for person under age 21. 

Selected Cases [subsec. 104(24)]: Langer Family Trust v. MNR, 
[1992] 1 C.T.C. 2119 (TCC); appealed to FCTD (April 16, 1992), File T- 
907-92 (No deduction where income not “paid in the year to the person’). 
Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT- 
342R: Trusts — income payable to beneficiaries; IT-381R3: Trusts — 
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capital gains and losses and the flow-through of taxable capital gains to 
beneficiaries. 


1.T. Technical News: No. 11 (payments made by a trust for the benefit 
of a minor beneficiary). 


(25), (25.1), (26) [Repealed under former Act] 


(27) Pension benefits — Where a testamentary trust 
has, in a taxation year throughout which it was resident in 
Canada, received a superannuation or pension benefit or a 
benefit out of or under a foreign retirement arrangement 
and has designated, in the return of its income for the year 
under this Part, an amount in respect of a beneficiary 
under the trust equal to such portion (in this subsection 
referred to as the “beneficiary’s share’’) of the benefit as 


(a) may reasonably be considered (having regard to all 
the circumstances including the terms and conditions 
of the trust arrangement) to be part of the amount that, 
by reason of subsection (13), was included in comput- 
ing the income for a particular taxation year of the 
beneficiary, and 


(b) was not designated by the trust in respect of any 
other beneficiary under the trust, 


the following rules apply: 
(c) where 


(1) the benefit is an amount described in subpara- 
graph (a)(i) of the definition “pension income” in 
subsection 118(7), and 

(11) the beneficiary was a spouse or common-law 
partner of the settlor of the trust, 


the beneficiary’s share of the benefit shall be deemed, 
for the purposes of subsections 118(3) and (7), to be a 
payment described in subparagraph (a)(1) of the defini- 
tion “pension income” in subsection 118(7) that is in- 
cluded in computing the beneficiary’s income for the 
particular year, 


(d) where the benefit 


(1) is a single amount (within the meaning assigned 
by subsection 147.1(1)), other than an amount that 
relates to an actuarial surplus, paid by a registered 
pension plan to the trust as a consequence of the 
death of the settlor of the trust who was, at the time 
of death, a spouse or common-law partner of the 
beneficiary, or 


(ii) would be an amount included in the total deter- 
mined under paragraph 60(j) in respect of the bene- 
ficiary for the taxation year of the beneficiary in 
which the benefit was received by the trust if the 
benefit had been received by the beneficiary at the 
time it was received by the trust, 


the beneficiary’s share of the benefit is, for the pur- 
poses of paragraph 60(j), an eligible amount in respect 
of the beneficiary for the particular year, and 


(e) where the benefit is a single amount (within the 
meaning assigned by subsection 147.1(1)) paid by a 
registered pension plan to the trust as a consequence 
of the death of the settlor of the trust, 


(i) if the beneficiary was, immediately before the 
settlor’s death, a child or grandchild of the settlor 
who, because of mental or physical infirmity, was 
financially dependent on the settlor for support, the 
beneficiary’s share of the benefit (other than any 
portion of it that relates to an actuarial surplus) is 
deemed, for the purposes of paragraph 60(1), to be 
an amount from a registered pension plan included 
in computing the beneficiary’s income for the par- 
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ticular year as a payment described in clause 
60(1)(v)(B.01), and 


(11) if the beneficiary was, at the time of the set- 
tlor’s death, under 18 years of age and a child or 
grandchild of the settlor, the beneficiary’s share of 
the benefit (other than any portion of it that relates 
to an actuarial surplus) is deemed, for the purposes 
of paragraph 60(1), to be an amount from a regis- 
tered pension plan included in computing the bene- 
ficiary’s income for the particular year as a pay- 
ment described in subclause 60(1)(v)(B.1)(ID). 


Related Provisions: 60(1)(v)(B.1) — Rollover of RRSP/RRIF desig- 
nated benefits to child or grandchild on death; 94(3)(a)(iii) [proposed] — 
Application to trust deemed resident in Canada; 146(1.1) — Where child 
presumed not financially dependent for 104(27)(e)(i); 248(8) — Occur- 
rences as a consequence of death; 250(6.1) — Trust that ceases to exist 
deemed resident throughout year. 


History: Para. 104(27)(e) amended by 2003, c. 15, subsec. 72(2), applica- 
ble in respect of deaths that occur after 2002. Para. (e) formerly read: 


(e) where the benefit is a single amount (within the meaning as- 
signed by subsection 147.1(1)) paid by a registered pension plan to 
the trust as a consequence of the death of the settlor of the trust and 
the beneficiary was, at the time of the settlor’s death, under 18 years 
of age and a child or grandchild of the settlor, the beneficiary’s 
share of the benefit (other than any portion thereof that relates to an 
actuarial surplus) shall be deemed, for the purposes of paragraph 
60(1), to be an amount from a registered pension plan included in 
computing the beneficiary’s income for the particular year as a pay- 
ment described in subclause 60(1)(v)(B.1)(I). 


Subsec. 104(27) amended by 2000, c. 12, Sch. 2, s. 1, to replace “‘spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)““common-law partner”. 


Paras. 104(27)(c) and (d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 42(8), applicable after 1992. Paras. (c) and (d) formerly read: 


(c) where 


(1) the benefit is an amount described in subparagraph (a)(i) of 
the definition “pension income” in subsection 118(7), and 


(11) the beneficiary was a spouse (in this subsection having the 
meaning assigned by subsection 146(1.1)) of the settlor of the 
trust, 


the beneficiary’s share of the benefit shall be deemed, for the pur- 
poses of subsections 118(3) and (7), to be a payment described in 
subparagraph (a)(1) of the definition “pension income” in subsection 
118(7) that is included in computing the beneficiary’s income for 
the particular year, 


(d) where the benefit 


(1) is a single amount (within the meaning assigned by subsec- 
tion 147.1(1)), other than an amount that relates to an actuarial 
surplus, paid by a registered pension plan to the trust as a con- 
sequence of the death of the settlor of the trust who was, at the 
time of the settlor’s death, a spouse of the beneficiary, or 


(ii) would be an amount included in the total determined under 
paragraph 60(j) in respect of the beneficiary for the taxation 
year of the beneficiary in which the benefit was received by the 
trust if the benefit had been received by the beneficiary at the 
time it was received by the trust, 


the beneficiary’s share of the benefit is, for the purposes of para- 
graph 60(j), an eligible amount in respect of the beneficiary for the 
particular year, and 


That portion of subsec. 104(27) preceding para. (a) substituted by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 75(2), applicable to 1990 et seq. That por- 
tion formerly read: 


(27) Pension benefits — Where a testamentary trust has received 
a superannuation or pension benefit in a taxation year throughout 
which it was resident in Canada and has designated, in the return of 
its income for the year under this Part, an amount in respect of a 
beneficiary under the trust equal to such portion (in this subsection 
referred to as the “beneficiary’s share’) of the benefit as 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 
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Forms: T3 SCH 7: Pension income allocations or designations; T3 SCH 
9: Income allocations and designations to beneficiaries. 


(27.1) DPSP. benefits — Where ° 


(a) a testamentary trust has received in a taxation year 
(in this subsection referred to as the “trust. year’) 
throughout which it was resident in Canada an amount 
from a deferred profit sharing plan as a consequence 
of the death of the settlor of the trust, 


(b) the settlor was an employee of an employer who 
participated in the plan on behalf of the settlor, and 


(c) the amount is not part of a series of periodic 
payments, 


such portion of the amount as 


(d) is included under subsection 147(10) in computing 
the income of the trust for the trust. year, 


(e) can reasonably be considered (having regard to all 
the circumstances including the terms and conditions 
of the trust arrangement) to be part of the amount that 
was included under subsection (13) in computing the 
income for a particular taxation year of a beneficiary 
under the trust who was, at the time of the settlor’s 
death, a spouse or common-law partner of the settlor, 
and 


(f) is designated by the trust in respect of the benefici- 
ary in the trust’s return of income under this Part for 
the trust year 


is, for the purposes of paragraph 60(j), an eligible amount 
in respect of the beneficiary for the particular year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 248(8) — Occurrences as a consequence of 
death; 250(6.1) — Trust that ceases to exist deemed resident throughout 
year. 


History: Subsec. 104(27.1) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to, 248(1)“common-law partner’. 


Para. 104(27.1)(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(9), applicable after 1992. Para. (e) formerly read: 


(e€) may reasonably be considered (having regard to all the circum- 
stances including the terms and conditions of the trust arrangement) 
to be part of the amount that, by reason of subsection (13), was in- 
cluded in computing the income for a particular taxation year of a 
beneficiary under the trust who was, at the time of the settlor’s 
death, a spouse (within the meaning assigned by subsection 
146(1.1)) of the settlor, and 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


(28) [Death benefit deemed received by benefici- 
ary] — Such portion of any amount received by a testa- 
mentary trust in a taxation year on or after the death of an 
employee in recognition of the employee’s service in an 
office or employment as may reasonably be considered 
(having regard to all the circumstances including the 
terms and conditions of the trust arrangement) to be paid 
or payable at a particular time to a particular beneficiary 
under the trust shall be deemed to be an amount received 
by the particular beneficiary at the particular time on or 
after the death of the employee in recognition of the em- 
ployee’s service in an office or employment and not to 
have been received by the trust. 

Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 


94(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 


Interpretation Bulletins: IT-SO8R: Death benefits. 


(29) Amounts deemed payable to beneficiaries 
[resource income] — For the purposes of this section, 


Income Tax Act, Part I, Division B 


an amount designated by a trust in its return of income for 
a taxation year throughout which it was resident in Can- 
ada is deemed to have become, in the proportions that the 
trust designates in that return of income, payable by the 
trust to particular beneficiaries under the trust in the year 
if 

(a) the designated amount does not exceed the amount 

determined by the formula 


(A —B) x C/D 
where . 
A is the total of all amounts each of which is 


(i) an amount that is not deductible in comput- 
ing the trust’s income for the year, but that 
would be deductible in computing that income 
if this Act were read without reference to para- 
graph 18(1)(m), 

(11) an amount that is required by paragraph 
12(1)(o0) or by subsection 69(6) or (7) to be in- 

‘cluded in computing that income, or 

(iii) an amount that is required to be included in 
computing that income because of an amount 


designated under this subsection by another 
trust, 


Bis the total of all amounts each of which is 


(i) an amount that is deductible (otherwise than. 


because of the membership of the trust in a 
partnership) under paragraph 20(1)(v.1) in com- 
puting the trust’s income for the year, or 


(11) an amount that is not included in computing 
that income, but that would be included in com- 
puting that income if this Act were read without 
reference to section 80.2, 


C is the total of all amounts each of which is a por- 
tion of the trust’s income for the year computed 
without reference to the provisions of this Act (in 
this subsection referred to as the “‘trust-purpose in- 
come of the trust for the year’’) that 


(1) was payable in the year to a beneficiary 
under the trust, or 


(11) was required by subsection 105(2) to be in- 
cluded in computing the income of a benefici- 
ary under the trust, and 


D._ is the trust-purpose income of the trust for the year; 
and 


(b) the designated proportions are reasonable having 
regard to the portions of the trust-purpose income of 
the trust for the year that are included in computing 
the beneficiaries’ incomes for the year. 


_ Repeal [effective 2007] _ 104(2 


Kesicitish: ‘Sc 2003, c 28 Bill C-48, Royal Asse 
2003), subsec. 11(2), oe ee estan Ade ft 
years that begin after 2006. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 250(6.1) — Trust that ceases to exist deemed 
resident throughout year; 257 — Formula cannot calculate to less than 
Zero. 


History: Subsec. 104(29) amended by 2003, c. 28, subsec. 11(1), applica- 
ble to trust taxation years that end after December 20, 2002. The subsec. 
formerly read: 


(29) Where a trust, in its return of income under this Part for a taxa- 
tion year throughout which it was resident in Canada, designates an 
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amount not exceeding the proportion of the amount, if-any, by 
which 


(a) the total of all amounts each of which is an amount that 
would, but for paragraph 18(1)(1.1) or (m), be deductible in 
computing the income of the trust for the year or that is re- 
quired to be included in computing its income for the year by 
reason of paragraph 12(1)(0) or subsection 69(6) or (7) 


exceeds 


(b) the total of all amounts each of which is an amount that is 
deductible (otherwise than because of the membership of the 
trust in a partnership) under paragraph 20(1)(v.1) in computing 
the income of the trust for the year or that-would, but for section 
80.2, be included in computing its income for the year, 


that 


(c) the total of all amounts each of which is a part of the income 
of the trust for the year computed without reference to the pro- 
visions of this Act (in this subsection referred to as the “trust- 
purpose income” for the year) that was payable in the year to a 
beneficiary of the trust or was included in computing the in- 
come of a beneficiary of the trust for the year by virtue of sub- 
section 105(2) 


is of 
(d) the trust-purpose income of the trust for the year, 


that designated amount shall, for the purposes of this section, be 
deemed to have become payable by the trust to particular benefi- 
ciaries of the trust in the year in such proportions as are designated 
by the trust in that return of income, provided that those proportions 
are reasonable having regard to the shares of the trust-purpose in- 
come of the trust for the year included in computing their incomes 
for the year. 


Para. 104(29)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
42(10), applicable to taxation years ending after December 20, 1991. Para. 
(b) formerly read: 


(b) the total of all amounts each of which is an amount deductible in 
computing the income of the trust for the year under paragraph | 
20(1)(v.1) or that would, but for section 80.2, be included in. com- 
puting its income for the year, 


Interpretation Bulletins: 


IT-342R: Trusts—income payable to 
beneficiaries, 


(30) Tax under Part XII.2 — For the purposes of this 
Part, there shall be deducted in computing the income of a 
trust for a taxation year the tax paid by the trust for the 
year under Part XII.2. 


Related Provisions: 18(1)(t) — Tax under Part XII.2 is deductible. 


(31) Idem — The amount in respect of a taxation year of 
a trust that is deemed under subsection 210.2(3) to have 
been paid by a beneficiary under the trust on account of 
the beneficiary’s tax under this Part shall, for the purposes 
of subsection (13), be deemed to be an amount in respect 
of the income of the trust for the year that has become 
payable by the' trust to the beneficiary at the end of the 
year. 


Interpretation Bulletins: 
beneficiaries. 


Selected Cases [s. 104]: De Mond vy. R., [1999] 4 C.T.C, 2007 (TCC) 
(Existence of trust did not prevent taxpayer from deducting partnership 
losses). 


Definitions [s. 104]: “accumulating income” — 108(1); “allocable 
amount” — 104(15); “allocated gain” — 104(21.4); “allowable business 
investment loss” — 38(c), 248(1); “allowable capital loss” — 38(b), 
248(1); “alter ego trust”, “amount”, “assessment” — 248(1); “aunt” — 
252(2)(e); “beneficially interested” — 248(25); “beneficiary” — 104(1.1), 
(5.5), 108(1); “brother” — 252(2); “business” — 248(1); “business-in- 
come tax” — 104(22.4), 126(7); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255, Interpretation Act 35(1); “Canadian resource 
property” — 66(15), 248(1); “capital gain” — 39(1)(a), 248(1); “capital 
interest” — 108(1), 248(1); “capital loss” — 39(1), 248(1); “capital pro- 
perty” — 54, 104(4.1), 248(1); “child” — 252(1); “common-law _part- 
ner” — 248(1); “consequence of the death”, “consequence of whose 
death” — 248(8); “contributor” — 94(1); “controlled” — 256(6), (6.1); 
“corporation” — 248(1), Interpretation Act 35(1); “cost amount” — 


IT-342R: Trusts — income payable to 
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107(1)(e), 108(1); “created by the taxpayer’s will” — 248(9.1); “deemed 
capital cost’ — 104(5); “deemed. gain” — 104(21.4)(a); “deferred profit 
sharing plan” — 147(1), 248(1); “depreciable property” — 13(21), 248(1); 
“designated beneficiary” — 210; “designated contributor” — 104(5.6), 
(5.7)(c); | “designated © income” — 210.2(2); “designation year’? — 
104(21.2); “disposition” — 248(1); “disposition day’ — 104(5.3), (5.8); 
“dividend” — 248(1); “eligible taxable capital gains’ — 108(1); “‘em- 
ployee”, “employee benefit plan”, “employer”, “employment” — 248(1); 
“estate” — 104(1), 248(1); “excluded property” — 108(1); “exempt bene- 
ficiary” — 104(5.4); “exempt property” — 108(1); “financially depen- 
dent” — 146(1.1); “foreign resource property” — 66(15), 248(1); “foreign 
retirement arrangement” — 248(1); “former spouse” — 252(3); “grand- 
parent” — 252(2); “great-aunt”, “great-uncle” — 252(2)(f); “income” — 
of trust 108(3); “income interest” — 108(1), 248(1); “individual’? — 
248(1); “inter vivos trust’? — 108(1), 248(1); “inventory” — 248(1); “‘in- 
vestment tax credit” — 127(9), 248(1); “joint spousal or common-law 
partner trust’, “legal representative’, “Minister” — 248(1); “mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “net capital gains” — 104(21.5)(d); “net capital losses” — 
104(21.5)(e), 248(1); “net taxable capital gains” — 104(21.3); “NISA 
Fund No. 2” — 248(1); “non-business-income tax” — 104(22.4), 126(7): 
“non-resident” — 248(1); “non-resident-owned investment corpora- 
tion”: — 133(8), 248(1); “office” —248(1); “parent” — 252(2); “paya- 
ble” — 104(24); “person”, “personal trust’, “post-1971 spousal or com- 
mon-law partner trust” — 248(1); “pre-1972 spousal trust’, “preferred 
beneficiary” — 108(1); “preferred beneficiary’s share’ — 104(15); “pre- 
scribed”, “property” — 248(1); “qualified farm property”, “qualified small 
business corporation’ share” — 108(1), 110.6(1); “received” — 248(7); 
“registered charity”, “registered pension plan” — 248(1); “related” — 
104(5.7)(b),  251(2); “relevant period” — 104(5.7); “resident contribu- 
tor” — 94(1); “resident in Canada” — 94(3)(a)(vii), 250; “settlor’” — 
108(1);. “share”, “shareholder” — 248(1); “single amount” — 147.1(1); 
“sister” — 252(2); “small business corporation” — 248(1); “spouse” — 
252(3); “substituted property” — 248(5); “superannuation or pension ben- 
efit” — 248(1); “tax treaty” — 248(1); “taxable Canadian corporation” — 
89(1), 2481); “taxable capital gain” — 38(a), 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 104(23), 249; “taxpayer” — 248(1); “testamentary trust” — 
108(1), 248(1); “trust” — 104(1), (3), 108(1), 248(1); “trust-purpose in- 
come” — 104(29)(c); “uncle” —252(2)(e); “vested  indefeasibly” — 
248(9.2). 


105. (1) Benefits under trust — The value of all bene- 
fits to a taxpayer during a taxation year from or under a 
trust, irrespective of when created, shall, subject to sub- 
section (2), be included in computing the taxpayer’s in- 
come for the year except to the extent that the value 


(a) is otherwise required to be included in computing 
the taxpayer’s income for a taxation year; or 


(b) has been deducted under paragraph 53(2)(h) in 
computing the adjusted cost base of the taxpayer’s in- 
terest in the trust or would be so deducted if that 
paragraph 
(i) applied in respect of the taxpayer’s interest in 
the trust, and 


(li) were read without reference to clause 


§3(2)(h)(i.1)(B). 
Related Provisions: 104(19) — Portion of dividends deemed received 
by beneficiary; 104(21) — Portion of capital gains deemed gain of benefi- 
ciary; 104(23) — Testamentary trusts; 107.3(4) — No application to qual- 
ifying environmental trusts; 108(5) — Interpretation. 


Selected Cases [subsec. 105(1)]: Cooper v. MNR, [1989] 1 C.T.C. 
66 (FCTD) (Interest-free loan to beneficiary by trust not taxable). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-243R4: Dividend re- 
fund to private corporations; IT-524: Trusts — flow-through of taxable 
dividends to a beneficiary — after 1987. 


I.T. Technical News: No. 11 (payments made by a trust for the benefit 
of a minor beneficiary; taxable benefit for use of personal-use property). 


(2) Upkeep, etc. — Such part of an amount paid by a 
trust out of income of the trust for the upkeep, mainte- 
nance or taxes of or in respect of property that, under the 
terms of the trust arrangement, is required to be main- 
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tained for the use of a tenant for life or a beneficiary as is 
reasonable in the circumstances shall be included in com- 
puting the income of the tenant for life or other benefici- 
ary from the trust for the taxation year for which it was 
paid. 


Related Provisions: 104(6) — Deduction in computing trust income; 
104(13.1), (13.2) — Designation of distributed income by _ trust; 
104(23) — Testamentary trusts; 104(29) — Amounts deemed to be paya- 
ble to beneficiaries; 108(5) — Interpretation; 120.4(1)“split income”(c) — 
Certain trust income of children subject to income splitting tax. 


interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-342R: Trusts — income payable to beneficiaries; IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital 
gains to beneficiaries; IT-465R: Non-resident beneficiaries of trusts; IT- 
524: Trusts — flow-through of taxable dividends to a beneficiary — after 
1987. 


i.T. Technical News: No. 11 (taxable benefit for use of personal-use 
property). 

Definitions [s. 105]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “beneficiary” — 108(1); “property” — 248(1); “taxation year” — 
104(23)(a), 249; “taxpayer” — 248(1); “trust” — 104(1), 108(1), 248(1), 
(3). 


106. (1) Income interest in trust — Where an amount 
in respect of a taxpayer’s income. interest in a trust has 
been included in computing the taxpayer’s income for a 
taxation year by reason of subsection (2) or 104(13), ex- 
cept to the extent that an amount in respect of that income 
interest has been deducted in computing the taxpayer’s 
taxable income pursuant to subsection 112(1) or. 138(6), 
there may be deducted in computing the taxpayer’s in- 
come for the year the lesser of 


(a) the amount so included in computing the tax- 
payer’s income for the year, and 


(b) the amount, if any, by which the cost to the tax- 
payer of the income interest exceeds the total of all 
amounts in respect of the interest that were deductible 
under this subsection in computing the taxpayer’s in- 
come for previous taxation years. 


Related Provisions: 106(1.1) — Cost of income interest; 108(1) — Ex- 
clusions from definition of “trust”; 115(1)(a)G@v) — Non-residents’ taxable 
income earned in Canada; 128.1(10)“excluded right or interest’’(j), (k) — 
Emigration — whether a deemed disposition of income interest. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest 
in a trust. 


(1.1) Cost of income interest in a trust — The cost 
to a taxpayer of an income interest of the taxpayer in a 
trust is deemed to be nil unless 


(a) any part of the interest was acquired by the tax- 
payer from a person who was the beneficiary in re- 
spect of the interest immediately before that acquisi- 
tion; or ; 


(b) the cost of any part of the interest would otherwise 
be determined not to be nil under paragraph 
128.1(1)(c) or (4)(c). 


Related Provisions: 108(1) — Exclusions from definition of “trust”. 


History: Subsec. 106(1.1) amended by 2001, c. 17, subsec. 79(1), appli- 
cable to 2000 et seq. The subsec. formerly read: 


(1.1) For the purposes of subsection (1) and notwithstanding para- 
graph 69(1)(c), the cost to a taxpayer of an income interest in a 
trust, other than an interest acquired by the taxpayer from a person 
who was the beneficiary in respect of the interest immediately 
before the acquisition thereof by the taxpayer, shall be deemed to be 
nil. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest 
in a trust. 


Income Tax Act, Part I, Division B 


(2) Disposition by taxpayer of income interest — 
Where in a taxation year a taxpayer disposes of an income 
interest in a trust, 


(a) except where subsection (3) applies to the disposi- 
tion, there shall be included in computing the tax- 
payer’s income for the year the amount, if any, by 
which 


(i) the proceeds of disposition 
exceed 


(ii) where that interest includes a right to enforce 
payment of an amount by the trust, the amount in 
respect of that right that has been included in com- 
puting the taxpayer’s income for a taxation year 
because of subsection 104(13); 


(b) any taxable capital gain or allowable capital loss of 
the taxpayer from the disposition shall be deemed to 
be nil; and | | 


(c) for greater certainty, the cost to the taxpayer of 
each property received by the taxpayer as considera- 
tion for the disposition is the fair market value of the 
property at the time of the disposition. 
Related Provisions: 107.3(4) — No application to qualifying environ- 
mental trusts; 107.4(3)(n) — No disposition of income interest in trust on 
qualifying disposition; 108(1) — Exclusions from definition of “trust”; 
115(1)(a)Gv) — Non-residents’ taxable income earned in Canada. 


History: Para. 106(2)(a) amended by 2001, c. 17, subsec. 79(2), applica- 
ble to 2000 et seq. The para. formerly read: ; 


(a) except where subsection (3) is applicable, there shall be included 
in computing the taxpayer’s income for the year the proceeds of the 
disposition; 
Interpretation Bulletins: IT-385R2: Disposition of an income interest 
in a trust. 


Advance Tax Rulings: ATR-3: Winding-up of an estate. 


(3) Proceeds of disposition of income interest — 
For greater certainty, where at any time any property of a 
trust has been distributed by the trust to a taxpayer who 
was a beneficiary under the trust in satisfaction of all or 
any part of the taxpayer’s income interest in the trust, the 
trust shall be deemed to have disposed of the property for 
proceeds of disposition equal to the fair market value of 
the property at that time. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest 
in a trust. 


Definitions [s. 106]: “allowable capital loss” —38(b), 248(1); 
“amount” — 248(1); “beneficiary” — 108(1); “cost” — 106(1.1); “income 
interest’ — 108(1), 248(1); “person” — 248(1); “proceeds of disposi- 
tion” — 54, 106(3); “property” — 248(1); “taxable capital gain” — 38(a), 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 104(23)(a), 
249; “taxpayer” — 248(1); “trust” — 104(1), 108(1), 248(1), (3). 


107. (1) Disposition by taxpayer of capital inter- 
est — Where a taxpayer has disposed of all or any part of 
the taxpayer’s capital interest in a trust, 


(a) where the trust is a personal trust or a prescribed 
trust, for the purpose of computing the taxpayer’s cap- 
ital gain, if any, from the disposition, the adjusted cost 
base to the taxpayer of the interest or the part of the 
interest, as the case may be, immediately before the 
disposition is, unless any part of the interest has ever 
been acquired for consideration and, at the time of the 
disposition, the trust is non-resident, deemed to be the 
greater of 


(i) its adjusted cost base, otherwise determined, to 
the taxpayer immediately before the disposition, 
and 
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(11) the amount, if any, by which 


(A) its cost amount to the taxpayer immediately 
before the disposition 


exceeds 


(B) the total of all amounts deducted under par- 
agraph 53(2)(g.1) in computing its adjusted cost 
base to the taxpayer immediately before the 
disposition; 

(b) [Repealed] 


(c) where the taxpayer is not a mutual fund trust, the 
taxpayer’s loss from the disposition is deemed to be 
the amount, if any, by which the amount of that loss 
otherwise determined exceeds the amount, if any, by 
which 


(1) the total of all amounts each of which was re- 
ceived or would, but for subsection 104(19), have 


income or taxable income earned in Canada 
for any taxation year, or 


(II) was a dividend designated under subsec- 
tion 104(20) by the trust in respect of the 
taxpayer and was an amount received by the 
person, 


(B) where the person is an individual other than 
a trust, was a dividend designated under subsec- 
tion 104(20) by the trust in respect of the tax- 
payer and was an amount received by the per- 
son, and 


(C) where the person is another trust, was a div- 
idend designated under subsection 104(19) or 
(20) by the trust in respect of the taxpayer and 
was an amount received by the person (or that 
would have been received by the person if this 
Act were read without reference to subsection 


been received by the trust on a share of the capital 
stock of a corporation before the disposition (and, 
where the trust is a unit trust, after 1987) and 


(A) where the taxpayer is a corporation, 


(1) was a taxable dividend designated under 
subsection 104(19) by the trust in respect of 
the taxpayer, to the extent of the amount of 
the dividend that was deductible under sec- 
tion 112 or subsection 115(1) or 138(6) in 
computing the taxpayer’s taxable income or 
taxable income earned in Canada for any 
taxation year, or 


(I) was an amount designated under subsec- 
tion 104(20) by the trust in respect of the 
taxpayer, 


(B) where the taxpayer is another trust, was an 
amount designated under subsection 104(19) or 
(20) by the trust in respect of the taxpayer, and 


(C) where the taxpayer is not a corporation, 
trust or partnership, was an amount designated 
under subsection 104(20) by the trust in respect 
of the taxpayer 


exceeds 


(11) the portion of the total determined under sub- 
paragraph (i) that can reasonably be considered to 
have resulted in a reduction, under this paragraph, 
of the taxpayer’s loss otherwise determined from a 
previous disposition of an interest in the trust, and 


(d) where the taxpayer is a partnership, the share of a 
person (other than another partnership or a mutual 
fund trust) of any loss of the partnership from the dis- 
position is deemed to be the amount, if any, by which 
that loss otherwise determined exceeds the amount, if 
any, by which 


(i) the total of all amounts each of which is a divi- 
dend that was received or would, but for subsection 
104(19), have been received by the trust on a share 
of the capital stock of a corporation before the dis- 
position (and, where the trust is a unit trust, after 
1987) and 


(A) where the person is a corporation, 


(I) was a taxable dividend that was desig- 
nated under subsection 104(19) by the trust 
in respect of the taxpayer, to the extent of 
the amount of the dividend that was deducti- 
ble under section 112 or subsection 115(1) 
or 138(6) in computing the person’s taxable 


104(19)), 
exceeds 


(11) the portion of the total determined under sub- 
paragraph (i) that can reasonably be considered to 
have resulted in a reduction, under this paragraph, 
of the person’s loss otherwise determined from a 
previous disposition of an interest in the trust. 


Proposed Addition — 107(1)(e) 
(e) if the capital interest is not a capital property of 
_ the taxpayer, notwithstanding the definition “cost 
amount” in subsection 108(1), its cost amount is 
deemed to be the amount, if any, by which 


(i) the amount that would, if this Act were read 
without reference to this paragraph and the defi- 
nition “cost amount” in subsection 108(1), be its 
_ cost amount, 


exceeds - 


(il) the total oF all amounts, oak of which is an 
amount in respect of the capital interest that has 
_ become payable to the taxpayer before the dispo- 
_ sition and that would be described in subpara- 
graph 53(2)(h)(i.1) if that subparagraph were read 

_ without reference to its subclause (B)(1). 
Application: The February 27, 2004 draft legislation, subsec. 43(1),. 


will add para. 107(1)(e), applicable 


(a) to dispositions that occur, and valuations made, after 2001 in 
respect of a qualified trust unit, as defined in subsec. 260(1); and 
(b) after February 27, 2004, in any other case except that, subject to 
para. (a), the amendment does not apply to a disposition of property 
by a taxpayer after February 27, 2004 and before 2005 pursuant to 
an agreement in ane made ~~ the ale on or before February 
27, 2004. 


Technical Notes: Subsection 107(1) of the Act contains spe- 
cial rules applicable to the disposition of an interest in a trust. 
A trust can distribute non-taxable amounts, such as returns of 
capital and the non-taxable portion of a capital gain, to the 
holders of interests in the trust. Currently, the Act requires a 
return of capital to be accounted for by reducing the recipient’s 
adjusted cost base of the interest in the trust. While the effect 
of this general rule is clear where the interest is held as capital 
property, it is not as clear where the property is held as 
inventory. 


New paragraph 107(1)(e) applies when an interest in a trust 
that is not held as capital property is disposed of. The para- 
graph deems the cost amount of that interest to be the cost 
amount used for inventory valuation purposes less the total of 
all returns of capital and non-taxable capital gains received 
prior to the disposition. This is to recognize that all receipts for 
a property held on income account should be treated as either 
income or a reduction in the cost of the property to the holder. 
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The new paragraph applies to dispositions after 2001 if the 
trust interest is a security that is the subject of a securities lend- 
ing arrangement as defined in section hens of uae ie Other- 


between reba 27, 2004 and before Byes : en taxpayer _ 
has on or before February 27, 2004 entered into an uaa 
in writing for the disposition of the interest. 


Related Provisions: 40(3.7) — Application to non-resident individual; 
104(19) — Taxable dividends flowed through trust; 107(1.1) — Cost of 
capital interest; 107.3(4) —-No application to qualifying environmental 
trusts; 107.4(3)(b)(ii) — Application of stop-loss rule to qualifying dispo- 
sition; 108(6) — Where terms of trust are varied; 108(7) — Meaning of 
“acquired for consideration”; 128.1(10)“excluded right or interest’(j), 
(k) — Emigration — whether a deemed disposition of capital interest; 
248(1)“disposition”(d), (h) — Whether transfer by trust is a disposition of 
capital interest; 248(25.4) — Addition to cost of capital interest in trust. 


History: The opening words of para. 107(1)(a) amended, para. 107(1)(b) 
and the closing words of para. 107(1)(d) repealed, by 2001, c. 17, subsecs. 
80(1) to (3), applicable to 2000 et seg. except that, in respect of transfers 
in 2000 or 2001, for the purposes of subsec. 107(1), as amended, the resi- 
dence of a transferee trust shall be determined without reference to s. 94, 
as it read before 2002. Those portions formerly read: 


(a) where the trust is a personal trust or a prescribed trust, for the 
purpose of computing the taxpayer’s taxable capital gain, if any, 
from the disposition, the adjusted cost base to the taxpayer of the 
interest, or the part of the interest, as the case may be, immediately 
before the disposition shall be deemed to be the greater of 


(b) for greater certainty, for the purposes of computing the tax- 
payer’s allowable capital loss, if any, from the disposition of the 
interest or part thereof, as the case may be, the adjusted cost base to 
the taxpayer of the interest or part thereof immediately before the 
disposition is the adjusted cost base to the taxpayer thereof immedi- 
ately before that time as determined under this Act without refer- 
ence to paragraph (a), 


except that where the interest was an interest in an inter vivos trust 
not resident in Canada that was purchased by the taxpayer, para- 
graph (a) does not apply in respect of the disposition of all or any 
part thereof except where subsection (2) is applicable in respect of 
any distribution of property by the trust to the taxpayer in satisfac- 
tion of that interest or that part thereof, as the case may be. 


Proposed Pear Oe Sec 


10701) by S.C. 2001, 6 17, subsccs” “300 io 
deemed in force on June 14, a 


purposes of subsec. 10711), as” pad ned se ae 
feree trust shall be determined without reference to s. 
plication to taxation years that re petone 200 


1070) applies. For this purpose the residency of the trust is to be detern 
reference to section 94 as it read before 2002. = 
This amendment to the Income Tax Amendments Act, 2000, ae he in applying 
subsection 107(1) in respect of transfers that occur in 2000, 2001 or 2002, the resi- 
dence of a transferee trust will be determined without reference to section 94, as it 
reads in its application to taxation years that began before 2003. _ 


Para. 107(1)(c) amended, and para. (d) added by 1998, c. 19, subsec. 
128(1), applicable to dispositions that occur after April 26, 1995 except 
that, for dispositions that occur before 1998, the first reference to “loss” in 
para. 107(1)(c) shall be read as “capital loss”. Para. 107(1)(c) formerly 
read: 
(c) where the taxpayer is a corporation and the interest is not an 
interest in a prescribed trust, its capital loss from the disposition at 


Income Tax Act, Part I, Division B 


any time of the interest or part thereof shall be deemed to be the 
amount, if any, by which the amount of its loss otherwise deter- 
mined exceeds the amount, if any, by which 


(i) the total of all amounts each of which was received by the 
trust before that time (and, where the trust is a unit trust, after 
1987) and designated by it under subsection 104(19) or (20) in 
respect of the corporation 


exceeds 


(ii) such portion of the total referred to in subparagraph (i) as 
can reasonably be considered to have resulted in a reduction 
under this paragraph of its capital loss otherwise determined 
from the disposition before that time of an interest in the trust, 


Para. 107(1)(a) amended by 1995, c. 21, s. 35, applicable to taxation years 
that end after February 21, 1994. Para, (a) formerly read: 


(a) where the trust is a personal trust or,a prescribed. trust, for the 
purposes of computing the taxpayer’s taxable capital gain, if any, 
from the disposition of the interest or part thereof, as the case may 
be, ‘the adjusted cost base to the’ taxpayer thereof immediately 
before the disposition shall be deemed to be an amount equal to the 
greater of the adjusted cost base to the taxpayer thereof otherwise 
determined immediately before that time and the cost amount to the 
taxpayer thereof immediately before that time, 


Para. 107(1)(c) substituted by 1994, c. 21, s. 47, applicable to 1988 et seg. 
That para. formerly read: 


(c); where the taxpayer is a corporation and the interest 1s not an 
interest in a prescribed trust, its capital loss from the disposition at 
any time of the interest or part thereof shall be deemed to be the 
amount of its loss otherwise determined minus the total of all 
amounts each of which is an amount received by the trust before 
that time and designated by it in respect of the corporation under 
subsection 104(19) or (20), 


Para. 107(1)(a) amended by 1994, c. 7, Sch. IL (1991, c.'49), subsec. 76(1), 
to add “or a prescribed trust”, applicable to dispositions occurring after 
1987, other than a disposition of an interest in a trust, the units of which 
were listed on October 1, 1987 on a prescribed stock exchange, occurring 
before the earlier of 

(a) January 1, 1991, and 

(b) any date after October 1, 1987 on which a beneficial interest in the 

trust was or is issued. 


Regulations: 3200 (prescribed stock exchange, for application before 
1991; technically may not apply to the amending legislation [1994, c. 7, 
Sch. II (1991, c. 49), s. 76]); 4800.1 (prescribed trust). 


Advance Tax Rulings: ATR-38: Distribution of all of the property of 
an estate. 


(1.1) Cost of capital interest in a trust — The cost to 
a taxpayer of a capital interest of the taxpayer in a per- 
sonal trust or a prescribed trust is deemed to be, 


(a) where the taxpayer elected under subsection 
110.6(19) in respect of the interest and the trust does 
not elect under that subsection in respect of any pro- 
perty of the trust, the taxpayer’s cost of the interest 
determined under paragraph 110.6(19)(a); and 


(b) in any other.case, nil, unless 


(i) any part of the interest was acquired by the tax- 
payer from a person who was the beneficiary in re- 
spect of the interest immediately before that acqui- 
sition, or 

(ii) the cost of any part of the interest would other- 
wise be determined not to be nil under section 48 


as it read in its application before 1993 or under 
paragraph 111(4)(e) or 128.1(1)(c) or (4)(c). 


Proposed Addition —'107(1. A)(b)(ili) 


: Gi) the interest is a participating interest i a fo . 
_ eign investment entity. 8 
Kobiicetor’ The October 30, 2003 Notice of Ways sees eae 
(NRTs and FIEs), subsec. 22(1), will add subpara. 1071. eos ap- 
plicable to trust taxation years that begin after 2002, -. 
Technical Notes: Subsection 107(1.1) provides ites for 
computing the cost to a taxpayer of a capital interest in a per- 
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sonal trust or a prescribed trust. Paragraph 107(1.1. 
that the cost is nil, except where certain conditions 


Paragraph 107(1. 1)(b) i is amended 50 that it a capital 
a personal trust or prescribed trust is a participating interest in a 


a security that is the subject of 


Related Provisions: 107 4d) - 
interest in trust. 7 


‘Fair market value of vested capital 


foreign investment entity, the cost of the capital interest will _ 


not be deemed by that paragraph to be nil. For more de 
the commentary on new sections 94.1 to 94.4. — 


tails, see 


(2) Distribution by personal trust — Subject to sub- 
sections (2.001), (2.002) and (4) to (5), where at any time 


Related Provisions: 107.4(3)(k)-(m) — Cost of capital interest in trust a property of a personal trust or a prescribed trust is dis- 
following qualifying disposition; 107.4(4) — Fair market value of capital | tributed by the trust to a taxpayer who was a beneficiary 


interest in trust; 248(25.4) — Addition to cost of capital interest in trust. 


under the trust and there is a resulting disposition of all or 


History: Subsec.: 107(1.1) amended by 2001, c. 17, subsee. 80(4), appli- | any part of the taxpayer’s capital interest in the trust, 


cable to 2000 et seg. The, subsec. formerly read: 


(1.1) For the purpose of subsection (1) and notwithstanding para- 
graph 69(1)(c), the cost to a taxpayer of a capital interest in a trust, 
other than an interest acquired by the taxpayer from.a person who 
was the beneficiary in respect of the interest immediately before its 
acquisition by the taxpayer or an interest issued to the taxpayer for 
consideration paid by: the taxpayer that is equal to the fair market 
value of the interest at the time of issuance, is deemed to be 


(a) where the taxpayer elects under subsection 110.6(19) in re- 
spect of the interest and the trust does not elect under that sub- 
‘section in respect of any property of the trust, the taxpayer’s 
cost of the interest determined under paragraph 110.6(19)(a); 
and 


(b) in any other case, nil. 


(a) the trust shall be deemed to have disposed of the 
property for proceeds of disposition equal to its cost 
amount to the trust immediately before that time; 


(b) subject to subsection (2.2), the taxpayer is deemed 
to have acquired the property at a cost equal to the to- 
tal of its cost amount to the trust immediately before 
that time and the specified percentage of the amount, 
if any, by which 


(i) the adjusted cost base to the taxpayer of the cap- 
ital interest or part of it, as the case may be, imme- 
diately before that time (determined without refer- 
ence to paragraph (1)(a)) 


Subsec. 107(1.1) amended by 1998, c. 19, subsec. 128(2), applicable to exceeds 


1994 et seg. Subsec. 107(1.1) formerly read: 


(1.1), For the purposes of subsection (1) and notwithstanding para- 
graph 69(1)(c), the cost to a taxpayer of a capital interest in a trust, 
other than an interest acquired by the taxpayer from a person who 
was the beneficiary in respect of the interest immediately before the 
acquisition thereof by the taxpayer or an interest issued to the tax- 
payer for consideration paid by the taxpayer that is equal to the fair 
market value thereof at the time of issuance, shall be deemed to be 
nil. 


Regulations: 4800.1 (prescribed trust; to be amended to apply to 


107(1.1)). 
Proposed Addition - — - 107( 1 2 


1.2). Deemed fair mar cet ie non 
property — For. the, pu: - of section 
market value at any time of a capital interest in a trust is 
deemed to be equal to the amount that is the total of © 


-capital 


(a) the amount that would, but for this subsection, be . 


its fair market value at that time, and 


_(b) the total of all amounts, each of which is an — 


amount that would be described, in respect of the 


capital interest, in subparagraph 53(2)(n)(i. 1) if that 
paragraph were read without reference to its sub- 
clause (B)(1), that has become hayable to Ss ae 


payer before that time. 


Application: The February 27, 2004 draft legsation,s eubséc; . 4302), . 


will add subsec. 107(1.2), applicable: 
(a) to dispositions that occur, and yaluations made, after 2001 in 


respect of a qualified trust unit, as defined in subsec. 260(1); and 


(b) after February 27, 2004, in any other case. 


Technical Notes: Where an interest in a trust is held as an 


inventory, the fair market value of the interest at valuation for 


the purpose of section 10 of the Act can be affected by non-— 


taxable distributions from the trust, potentially producing a tax 


loss to the holder of the interest even though the holder had 


suffered no economic loss (thanks to the non-taxable distribu- 
tion the holder has already received). 


New subsection 107(1.2) requires that at any particular valua- 
tion time the fair market value of an interest in a trust be 
deemed to be the total of the fair market value otherwise deter- 
mined and the sum of any returns of capital and non-taxable 
capital gains payable before that time. 


The new paragraph applies to valuations of trust interest that 
take place after February 27, 2004, and to valuations after 2001 


the fair 


(11) the cost amount;to the taxpayer of the capital 
interest or part of it, as the case may be, immedi- 
ately before that time; 


(b.1) for the purpose of paragraph (b), the specified 
percentage is, 
(i) where the property is capital property (other 
than depreciable property), 100%, 


(ii) where the property is eligible capital property 
in respect of a business of the trust, 100%, and 


(ii1) in any other case, 75%; 


Proj josed Ar endment - —_— 107(2)(b. 1)(iii) 
(iii) in any other case, 50%; 


Application: The February 27, 2004 draft legislation, sabeen, 43(4), 
will amend subpara. 107(2)(b. 1)(iii) to replace “75%” oe “50%”, “s 
plicable to distributions made after December 20, 2002. 


Technical Notes: Subsection 107(2) applies where a per- 
sonal trust or a prescribed trust described in section 4800.1 of 
he Regulations distributes roperty to a beneficiary and there 
isa esulting disposition of part or all of the beneficiary’s capi- 
tal interest in the trust. Under paragraph 107(2)(a), the trust is 
deemed to have disposed of the property for proceeds of dispo- 
sition equal to the property s cost amount. Under paragraph 
107(2)(b), the property is deemed to have been acquired by the 
beneficiary for an amount equal to the total of the amount de- 
scribed in paragraph 107(2)(a) and a “bump” equal to the spec- 
ified percentage of any excess of the adjusted cost base to the 
beneficiary of the capital interest over its cost amount (as de- 
fined by subsection 108(1) of the Act) to the beneficiary of the 
interest. Under subparagraph 107(2)(b.1)(iii), the specified per- 
centage for property (other than non-depreciable capital pro- 
perty and eligible capital property) is 75%. Where subsection 
107(2) applies, paragraph 107(2)(c) provides that the benefici- 
ary is deemed to have disposed of all or part, as the case may 
be, of the capital interest for proceeds equal to the amount de- 
termined under that paragraph. 


Subparagraph 107(2)(b.1)(iii) is amended to replace the refer- 
ence to 75% with a reference to 50%, consistent with the cur- 
rent capital gains inclusion rate. 


(c) the taxpayer is deemed to have disposed of all or 
part, as the case may be, of the capital interest for pro- 
ceeds equal to the amount, if any, by which 
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Proposed Amendment — veo oF Opening 
words 


(c) the taxpayer's proceeds of disposifioW oF the capi- | 

tal interest in the trust (or of the part of it) disposed 

of by the taxpayer on the distribution are deemed to 

be equal to the amount, if any, by which | 
Application: The February 27, 2004 draft legislation, subsec. 43(5), _ 
will amend the opening words of para. 107(2)(c) to read as above, appli- 
cable to distributions made after 1999. 
Technical Notes: Paragraph 107(2)(c) i is neended to ene: 
that it applies to determine a taxpayer’s proceeds of disposition 
of the capital interest in a trust (or of the part of it) disposed of 
by the taxpayer on a distribution, to which subsection fas 
applies, of property by the trust. 


(1) the cost at which the taxpayer would be deemed 
by paragraph (b) to have acquired the property if 
the specified percentage referred to in that para- 
graph were 100% 


exceeds 


(ii) the total of all amounts each of which is an eli- 
gible offset at that time of the taxpayer in respect 
of the capital interest or the part of it; 


(d) where the property so distributed was depreciable 
property of a prescribed class of the trust and the 
amount that was the capital cost to the trust of that 
property exceeds the cost at which the taxpayer is 
deemed by this section to have acquired the property, 
for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a) 


(1) the capital cost to the taxpayer of the property 
shall be deemed to be the amount that was the capi- 
tal cost of the property to the trust, and 


(ii) the excess shall be deemed to have been al- 
lowed to the taxpayer in respect of the property 
under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the 
acquisition by the taxpayer of the property; 
(d.1) the property is deemed to be taxable Canadian 
property of the taxpayer where 


(1) the taxpayer is non-resident at that time, 
(11) that time is before October 2, 1996, and 
(ii) the property was deemed by _ paragraph 
51(1)(H, 85(1)G) or 85.1(1)(a), subsection 87(4) or 


(5) or paragraph 97(2)(c) to be taxable Canadian 
property of the trust; and 


Proposed Amendment — 107(2)(d.1)(iii) 


(iii) the property was deemed by paragraph 
SID, 83a) or 85.1). 
85.1(5) or 87(4) or (5) or paragraph 97(2)(c) to be 
taxable Canadian property of the trust, and 


Application: The February 27, 2004 draft legislation, subsec. 43(7), 
will amend subpara. 107(2)(d.1)(ii) to read as above, applicable i in de- 
termining after October 1, 1996 whether Prepay is faxable ee 
property. . 
Technical Notes: Paragraph 107(2)(d. 1) peecace the tax 
consequences of the disposition of taxable Canadian property - 
by a trust to a non-resident beneficiary before October 2, 1996. 
In the event that the property was explicitly deemed to have 
been taxable Canadian property under a number of specified 
provisions of the Act, paragraph 107(2)(d.1) ensures that it 
continues to be taxable Canadian property of the beneficiary. 


Paragraph 107(2)(d.1) is amended by adding to the list of spec- 
ified provisions, that explicitly deem property to be taxable Ca- 
nadian property, a reference to subsection 85.1(5) of the Act. 
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subsection 


Income Tax Act, Part I, Division B 


(e) [Repealed] 


(f) where the property so distributed was eligible capi- 
tal property of the trust in respect of a business of the 
trust, 


(i) where the eligible capital expenditure of the 
trust in respect of the property exceeds the cost at 
which the taxpayer is deemed by this subsection to 
have acquired the property, for the purposes of sec- 
tions 14, 20 and 24, 


(A) the eligible capital expenditure of the tax- 
payer in respect of the property shall be deemed 
to be the amount that was the eligible capital 
expenditure of the trust in respect of the pro- 
perty, and 


(B) */4 of the excess shall be deemed to have 
been allowed under paragraph 20(1)(b) to the 
taxpayer in respect of the property in computing 
income for taxation years ending 


(I) before the acquisition by the taxpayer of 
the property, and 


(II) after the adjustment time of the taxpayer 
in respect of the business, and 


(11) for the purpose of determining after that time 
the amount required by paragraph 14(1)(b) to be 
included in computing the taxpayer’s income in re- 
spect of any subsequent disposition of property of 
the business, there shall be added to the value oth- 
erwise determined for Q in the definition “cumula- 
tive eligible capital” in subsection 14(5). the 
amount determined by the formula 
B 


Ax= 
(e 


where 


A is the amount, if any, determined for Q in that 
definition in respect of the business of the trust 
immediately before the distribution, 


B is the fair market value of the property so dis- 
tributed immediately before the distribution, 
and 


C is the fair market value immediately before the 
distribution of all eligible capital property of the 
trust in respect of the business: 


Related Provisions: 43(2) — No capital loss on payment out of trust’s 
income or gains; 53(4) — Effect on ACB of trust interest; 69(11) — 
Deemed proceeds of disposition; 80.03(1), (3)(b) — Capital gain where 
subsec. 107(2) applies to trust interest on disposition following debt. for- 
giveness; 104(4)(a.2) — Anti-avoidance rule where trust distributes pro- 
perty before death; 104(5.8) — Trust transfers; 107(2.01) — Principal res- 
idence distribution by personal trust; 107(2.1) — Application where trust 
elects out of 107(2); 107(4) — Where trust in favour of spouse or self; 
107(4.1) — Where subsec. 75(2) applicable to trust; 107(4.2) — Applica- 
i i Distribution to non- 
resident; 107.4(3) — Rollover of property to trust where no change in ben- 
eficial ownership; 107.4(4) — Fair market value of capital interest in trust; 
126(2.22) — Foreign tax credit to trust on disposition of property by non- 
resident beneficiary; 220(4.6)-(4.63) — Security for tax on distribution of 
taxable Canadian property to non-resident beneficiary; 248(1)‘“disposi- 
tion’ (d), (h) — Whether transfer by trust is a disposition of capital inter- 
est; 248(25.1) — Deemed taxable Canadian‘property retains status through 
trust-to-trust transfer. 


History: The opening words of subsec. 107(2) amended by 2001, c. 17, 
subsec. 80(6), applicable to distributions made after 1999. The opening 
words formerly read: 


(2) Subject to subsection (2.001), where at any time a property of a 
personal trust or a prescribed trust is distributed by the trust to a 
taxpayer who was a beneficiary under the trust in satisfaction of all 
or any part of the taxpayer’s capital interest in the trust, 
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The opening words of subsec, 107(2) amended by the said c. 17, subsec. 
80(5), applicable to distributions made after October 1, 1996. The opening 
words formerly read: 


(2) Capital interest distribution by personal or prescribed 
trust — Where at any time any property of a personal trust or a pre- 
scribed trust has been distributed by the trust to a taxpayer who was 
a beneficiary under the trust in satisfaction of all or any part of the 
taxpayer’s capital interest in the trust, the following rules apply: 


Paras. 107(2)(b) and (c) amended, and para. (b.1) added, by the said c. 17, 
subsec. 80(7), applicable to distributions.made after 1999. Paras. (b) and 
(c) formerly read: 


(b) the taxpayer is, subject to subsection (2.2), deemed to have ac- 
quired the property at a cost equal to the total of its cost amount to 
the trust immediately before that time and the amount, if any, by 
which 


(i) the adjusted cost base to the taxpayer of the capital interest 
or part thereof, as the case may be, immediately before that 
time as determined for the purposes of paragraph (1)(b) 


exceeds 


(11) the cost amount to the taxpayer of the capital interest or part 
thereof, as the case may be, immediately before that time; 


(c) the taxpayer shall be deemed to have disposed of all or part, as 
the case may be, of the capital interest for proceeds equal to the cost 
at which the taxpayer is deemed by paragraph (b) to have acquired 
the property, minus the amount of any debt assumed by the taxpayer 
or of any other legal obligation assumed by the taxpayer to pay any 
amount, if the distribution of the property to the taxpayer was con- 
ditional on the assumption by the taxpayer of the debt or obligation; 


Para. 107(2)(d.1) added by the said c. 17, subsec. 80(8), applicable in de- 
termining after October 1, 1996 whether property is taxable Canadian 


property. 
The portion of subpara. 107(2)(f)(i1) before the formula amended by the 


said c. 17, subsec. 80(9), applicable to taxation years that end after Febru- 
ary 27, 2000. The portion formerly read: 


(11) for the purposes of determining after that time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be 
the taxpayer’s taxable capital gain, and 


’ (B) the amount to be included under subparagraph 14(1)(a)(v) 
or paragraph 14(1)(b) in computing the taxpayer’s income 


in-respect of any subsequent disposition of the property of the busi- 
ness, there shall be added to the amount otherwise determined for Q 
in the definition “cumulative eligible capital” in subsection 14(5) 
the amount determined by the formula 


The opening words of para. 107(2)(b) amended by 1998, c. 19, subsec. 
128(3), applicable to distributions made after 1993. The opening words 
formerly read: 


(b) the taxpayer shall be deemed to have acquired the property at a 
cost equal to the total of its cost amount to the trust immediately 
before that time and the amount, if any, by which 


Cl. 107(2)(f)Gi)(B) amended by 1995, c. 3, s. 29, applicable to distribu- 
tions of property made after February 22, 1994. Cl. (B) formerly read: 


(B) the amount to be included under paragraph 14(1)(b) in comput- 
ing the income of the taxpayer 


Para. 107(2)(e) repealed by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
43(1), applicable to distributions occurring after July 13, 1990. Para. (e) 
formerly read: 


(e) where the property so distributed was eligible capital property of 
the trust in respect of a business of the trust, 


(i) the references to “its cost amount” in paragraphs (a) and (b) 
shall be read as references to “4/3 of its cost amount”, and 


(ii) where: the eligible capital expenditure of the trust in respect 
of the property exceeds the cost at which the taxpayer is 
deemed by this subsection to have acquired the property, for the 
purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the taxpayer in re- 
spect of the property shall be deemed to be the amount that 
was the eligible capital expenditure of the trust in respect of 
the property, and 


S. 107(2.002) 


(B) */4 of the excess shall be deemed to have been allowed 
to the taxpayer in respect of the property under paragraph 
20(1)(b) in computing income for taxation years ending 


(I) before the acquisition by the taxpayer of the pro- 
perty, and 


(II) after the adjustment time of the taxpayer in respect 
of the business. 


Para, 107(2)(f) added by. 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 43(2), 
applicable to distributions occurring after 1987. 


Para. 107(2)(e) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 76(2), 
applicable with respect to distributions made after July 13, 1990. 


Regulations: 3200 (prescribed stock exchange, for application before 
1991); 4800.1 (prescribed trust). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-209R: Inter 
vivos gifts of capital property to individuals directly or through trusts; IT- 
349R3: Intergenerational transfers of farm property on death; IT-393R2: 
Election re tax on rents and timber royalties — non-residents. 


Advance Tax Rulings: ATR-38: Distribution of all of the property of 
an estate; ATR-70: Distribution of taxable Canadian property by a trust to 
a non-resident. 


(2.001) No rollover on election by a trust — Where 
a trust makes a distribution of a property to a beneficiary 
of the trust in full or partial satisfaction of the benefici- 
ary’s capital interest in the trust and so elects in pre- 
scribed form filed with the Minister with the trust’s return 
of income for its taxation year in which the distribution 
occurred, subsection (2) does not apply to the distribution 
if 

(a) the trust is resident in Canada at the time of the 

distribution; 


(b) the property is taxable Canadian property; or 

(c) the property is capital property used in, eligible 
capital property in respect of, or property described in 
the inventory of, a business carried on by the trust 
through a permanent establishment (as defined by reg- 
ulation) in Canada immediately before the time of the 
distribution. 


Related Provisions: 107(2.002) — Election by beneficiary; 248(1)“tax- 
able Canadian property”(m)—(q) — Extended meaning of TCP. 


History: Subsec. 107(2.001) added by 2001, c. 17, subsec. 80(10), appli- 
cable to distributions made after October 1, 1996, except that for distribu- 
tions made from a trust before June 14, 2001, .an election under subsec. 
107(2.001) is deemed to have been made in a timely. manner if it is made 
on or before the trust’s filing-due date for the taxation year that includes 
June 14, 2001. 


(2.002) No rollover on election by a beneficiary — 
Where a non-resident trust makes a distribution of a pro- 
perty (other than a property described in paragraph 
(2.001)(b) or (c)) to a beneficiary of the trust in full or 
partial satisfaction of the beneficiary’s capital interest in 
the trust and the beneficiary makes an election under this 
subsection in prescribed form filed with the Minister with 
the beneficiary’s return of income for the beneficiary’s 
taxation year in which the distribution occurred, 


(a) subsection (2) does not apply to the distribution; 
and 


(b) for the purpose of subparagraph (1)(a)(ii), the cost 
amount of the interest to the beneficiary is deemed to 
be nil. 


Related Provisions: 94(3)(a)(iv) [proposed] — Application to trust 
deemed resident in Canada; 107(2.001) — Election by trust. 


History: Subsec. 107(2.002) added by 2001, c. 17, subsec. 80(10), appli- 
cable to distributions made after 1999, except that for distributions made 
to a beneficiary before June 14, 2001, an election under subsec. 
107(2.002) is deemed to have been made in a timely manner if it is made 
on or before the beneficiary’s filing-due date for the taxation year that in- 
cludes June 14, 2001. 
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(2.01) Distribution of principal residence — Where 
property that would, if a personal trust had designated the 
property under paragraph (c.1) of the definition “‘principal 
residence” in section 54, be a principal residence (within 
the meaning of that definition) of the trust for a taxation 
year, is at any time (in this subsection referred to as “that 
time”) distributed by the trust to a taxpayer in circum- 
stances to which subsection (2) applies and the trust so 
elects in its return of income for the taxation year that in- 
cludes that time, 


(a) the trust shall be deemed to have disposed of the 
property immediately before the particular time that is 
immediately before that time for proceeds of disposi- 
tion equal to the fair market value of the property at 
that time; and 


(b) the trust shall be deemed to have reacquired the 
property at the particular time at a cost equal to that 
fair market value. 


History: The opening words of subsec. 107(2.01) amended by 2001, c. 
17, subsec. 80(11), applicable to distributions made after 1999. The open- 
ing words formerly read: 


(2.01) Where a property that would, if a personal trust had desig- 
nated the property under paragraph (c.1) of the definition “principal 
residence” in section 54, be a principal residence (within the mean- 
ing of that definition) of the trust for a taxation year, is at any time 
(in this subsection referred to as “that time’’) distributed by the trust 
to a taxpayer in circumstances to which subsection (2) applies and 
subsection (4) does not apply and the trust so elects in its return of 
income under this Part for the taxation year that includes that time, 


That portion of subsec. 107(2.01) preceding para. (a) amended by 1994, c. 
7, Sch. VIU (1993, c, 24), subsec. 43(3), applicable to distributions occur- 
ring after 1990, except that an election by a trust (other than a trust de- 
scribed in subsec. 70(6) or 73(1)) to have subsec. 107(2.01), as amended, 
apply to a distribution by the trust occurring after 1990 and before June 
11, 1993 may be made by the trust by notifying the Minister of National 
Revenue in writing before December 11, 1993. That portion formerly 
read: 


(2.01) Principal residence distribution by spousal trust — 
Where at any time (in this subsection referred to as “that time’) a 
property has been distributed by a trust described in subsection 
70(6) or 73(1) to a taxpayer in circumstances in which subsection 
(2) applies and subsection (4) does not apply and the property 
would, if the trust had designated the property under paragraph 
54(g), be a principal residence (within the meaning assigned by that 
paragraph) of the trust for a taxation year, the following rules apply 
where the trust so elects in its return of income under this Part for 
the taxation year that includes that time: 


Subsec. 107(2.01) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 76(3), 
applicable to distributions occurring after May 9, 1985, except that an 
election to have the subsec. apply in respect of a distribution by trust oc- 
curring after May 9, 1985 and before December 18, 1991, that is made by 
the trust so notifying the Minister of National Revenue in writing before 
April 1992 shall be deemed to have been made in accordance with the 
subsec.; and, notwithstanding subsecs. 152(4) to (5), such assessments of 
tax, interest and penalties shall be made as are necessary to give effect to 
the election. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(2.1) Other distributions — Where at any time a pro- 
perty of a trust is distributed by the trust to a beneficiary 
under the trust, there would, if this Act were read without 
reference to paragraphs (h) and (1) of the definition “dis- 
position” in subsection 248(1), be a resulting disposition 
of all or any part of the beneficiary’s capital interest in the 
trust (which interest or part, as the case may be, is in this 
subsection referred to as the “former interest”) and the 
rules in subsection (2) and section 132.2 do not apply in 
respect of the distribution, 


(a) the trust is deemed to have disposed of the property 
for proceeds equal to its fair market value at that time; 
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(b) the beneficiary is deemed to have acquired the pro- 
perty at a cost equal to the proceeds determined under 
paragraph (a); . | 
(c) subject to paragraph (e), the beneficiary's proceeds 
of disposition of the portion of the former interest dis- 
posed of. by the beneficiary on the distribution are 
deemed to be equal to the amount, if'any, by which 


(i) the proceeds determined under paragraph (a) 
(other than the portion, if any, of the proceeds that 
is a payment to which paragraph (h) or (1) of the 
definition “disposition” in subsection 248(1) 
applies), 

exceed the total of 


(ii) where the property is not a Canadian resource 
property or foreign resource property, the amount, 
if any, by which 


(A) the fair market value of the property at that 
time 


exceeds the total of 


(B) the cost amount to the trust of the property 
immediately before that time, and 


(C) the portion, if any, of the excess that would 
be determined under this subparagraph if this 
subparagraph were read without reference to 
this clause that represents a payment to which 
paragraph (h) or (i) of the definition “disposi- 
tion” in subsection 248(1) applies, and 


(iii) all amounts each of which is an eligible offset 
at that time of the taxpayer in respect of the former 
interest; 


(d) notwithstanding paragraphs (a) to (c), where the 
trust is non-resident at that time, the property is not 
described in paragraph (2.001)(b) or (c) and, if this 
Act were read without reference to this paragraph, 
there would be no income, loss, taxable capital gain or 
allowable capital loss of a taxpayer in. respect of the 
property because of the application of subsection 
75(2) to the disposition at that time of the property, 


(i) the trust is deemed to have disposed of the pro- 
perty for proceeds equal to the cost amount of the 


property, 
(ii) the beneficiary is deemed to have, acquired the 


property at a cost equal to the fair market.value of 
the property, and | 


(ii1) the beneficiary’s proceeds of disposition of the 
portion of the former interest disposed of by the 
beneficiary on the distribution are deemed to be 
equal to the amount, if any, by which 


(A) the fair market value of the property 
exceeds the total of 


(B) the portion, if any, of the amount-of the dis- 
tribution that is a payment to which paragraph 
(h) or (i) of the definition “disposition” in sub- 
section 248(1) applies, and 


(C) all amounts each of which is an eligible off- 
set at that time of the taxpayer in respect of the 
former interest; and 7 


(e) where the trust is a mutual fund trust, the distribu- 
tion occurs in a taxation year of the trust before its 
2003 taxation year, the trust has elected under subsec- 
tion (2.11) in respect of the year and the trust so elects 
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in respect of the distribution in prescribed form filed 
with the trust’s return of income for the year, 


(i) this subsection shall be read without reference 
to paragraph (c), and 


(11) the beneficiary’s proceeds of disposition of the 
portion of the former interest disposed of by the 
beneficiary on the distribution are deemed to be 
equal to the amount determined under paragraph 
(a). 
Related Provisions: 43(2) — No capital loss on payment out of trust’s 
income or gains; 53(2)(h)(i.2) — Reduction in ACB of interest: in trust; 
94(3)(a)(11i) [proposed] — Application to trust deemed resident in Canada; 
107(2.11) — Election not to flow out gains to beneficiaries; 107(4.01) — 
107(2.1) applies to distribution of specified participating interest; 
107(4.2) — Application of subsec. (2.1); 107(5) — 107(2.1). applies to 
capital distribution to non-resident beneficiary; 107.4(4) — Fair market 
value of capital interest in trust; 248(1)“disposition’(d), (h) — Whether 
transfer by trust is a disposition of capital interest. 
History: Subsec. 107(2.1) amended by 2001, c. 17, subsec. 80(12), appli- 
cable to distributions made after 1999, except that 


(a) the amendment does not apply to distributions made before March 
2000 in satisfaction of rights described in subsec. 52(6) that were ac- 
quired before 2000; and 


(b) for distributions made from a trust before June 14, 2001, an elec- 
tion under that subsec. 107(2.1) is deemed to have been made in a 
timely manner if it is made on or before the trust’s filing-due date for 
the taxation year that includes June 14, 2001. 


Subsec. 107(2.1) formerly read: 


(2.1) Where at any time any property of a trust is distributed by the 
trust to a beneficiary under the trust in satisfaction of all or any part 
of the beneficiary’s capital interest in the trust or in satisfaction of a 
right described in subsection 52(6), and subsection (2) does not ap- 
ply in respect of the distribution, notwithstanding any other provi- 
sion of this Act other than section 132.2, 


(a) the trust shall be deemed to have disposed of the property 
for proceeds equal to its fair market value at that time; 


(b) the beneficiary shall be deemed to have acquired the pro- 
perty at a cost equal to that fair market value; and 


‘(c) the beneficiary shall be deemed to have disposed of the in- 
terest or part thereof in the trust or the right, as the case may be, 
_ for proceeds of disposition equal to the cost at which the benefi- 
ciary is deemed by paragraph (b) to have acquired the property. 


The opening words of subsec. 107(2.1) amended by 1998, c, 19, subsec. 
128(4), applicable to distributions made after June 1994. The opening 
words formerly read: 


(2.1) Where at any time any property of a trust has been distributed 
by the trust to a beneficiary under the trust in satisfaction of all or 
any part of the beneficiary’s capital interest in the trust or in satis- 
faction of a right described in subsection 52(6) and subsection (2) is 
not applicable in respect of the distribution, notwithstanding any 
other provision of this Act, the following rules apply: 


(2.11) Gains not distributed to beneficiaries — 
Where a trust makes one or more distributions of property 
in a taxation year in circumstances in which subsection 
(2.1) applies (or, in the case of property distributed after 
October 1, 1996 and before 2000, in circumstances in 
which subsection (5) applied) 


(a) where the trust is resident in Canada at the time of 
each of those distributions and has so elected in pre- 
scribed form filed with the trust’s return for the year or 
a preceding taxation year, the income of the trust for 
the year (determined without reference to subsection 
104(6)) shall, for the purposes of subsections 104(6) 
and (13), be computed without regard to all of those 
distributions to non-resident persons (including a part- 
nership other than a Canadian partnership); and 


(b) where the trust is resident in Canada at the time of 
each of those distributions and has so elected in pre- 
scribed form filed with the trust’s return for the year or 
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a preceding taxation year, the income of the trust for 
the year (determined without reference to subsection 
104(6)) shall, for the purposes of subsections 104(6) 
and (13), be computed: without pas to all of those 
distributions. 


ae _ Proposed . Amendment — -107(2.11) © 
Letter from Dept. of Haigh eit March 15; iogeal 


200 Re ese aan property a i eal fund trust. I 
would also like to eon aE your conversations with Mr. 
Grant Nash of this ae 8 


ve raised an issue concerning thes Gomme | taxation of 
icasne ie n level where a trust, that has elected under 
subsection 107(2.11) in respect of the distribution of its pro- 
perty, ae i a cash payment to unitholders out of the trust’s 
You submit that the effect of the elec- 
07(2. 1p) extends to all of the trust’s dis- 
sh payments to beneficiaries out of trust 
income or ‘capital gains. If, as a result of subsection 107(2.11), 
the payments Sut of i income or capital gains were ignored for 


ea amounts eit ‘income and Dap gains would be 


confirm | aes — ‘a result 


gains, Tak arguably would 
ut toa unitholder upon a 


paid: ou on the distribution. Given this poliey: the - provision 
should generally apply only to distributions of property that 
would be expected to result in the realization at the trust level 
of such capital gains. Accordingly, the effect of an election 

(1) she ot extend 0 distributions 
of cash denominated n Canadian dollars. | 


We are “prepared to recommend ‘amendments to subsection 

107(2.11) of the Act to clarify its intended application in the 

circumstances described above. In addition, we are prepared to. 
recommend that such an amendment apply to distributions oO. 
property ‘made by a mutual fund trust after 2001, and, where 

the trust so elects, to distributions made’ by a mutual fund trust 

after 1999. 


Thank you for writing, 


~ Yours sincerely; 
‘Brian Emewein 


‘Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 43(2) — No capital loss on payment out of trust’s 
income or gains; 107(2.12) — Whether election applies for 2003 and later 
years. 


History: Subsec. 107(2.11) added by 2001, c. 17, subsec. 80(12), applica- 
ble to distributions made after October 1, 1996, except that for distribu- 
tions made from a trust before June 14, 2001, an election under subsec. 
107(2.11) is deemed to have been made in a timely manner if it is made on 
or before the trust’s filing-due date for the taxation year that includes June 
14, 2001. 


(2.12) Election — subsec. (2.11) — An election made 
under subsection (2.11) by a mutual fund trust is deemed, 
for the trust’s 2003 and subsequent taxation years, not to 
have been made if 


(a) the election is made after December 20, 2000 and 
applies to any taxation year that ends before 2003; and 
(b) the proceeds of disposition of a beneficiary’s inter- 
est in the trust have been determined under paragraph 
(2:1)(e): 


History: Subsec. 107(2.12) added by 2001, c. 17, subsec. 80(12), in force 
June 14, 2001. 
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(2.2) Flow-through entity — Where at any time before 
2005 a beneficiary under a trust described in paragraph 
(h), (i) or (j) of the definition “flow-through entity” in 
subsection 39.1(1) received a distribution of property 
from the trust in satisfaction of all or a portion of the ben- 
eficiary’s interests in the trust and the beneficiary files 
with the Minister on or before the beneficiary’s filing-due 
date for the taxation year that includes that time an elec- 
tion in respect of the property in prescribed form, there 
shall be included in the cost to the beneficiary of a partic- 
ular property (other than money) received by the benefici- 
ary as part of the distribution of property the least of 


(a) the amount, if any, by which the beneficiary’s ex- 
empt capital gains balance (as defined in subsection 
39.1(1)) in respect of the trust for the beneficiary’s 
taxation year that includes that time exceeds the total 
of all amounts each of which is 


(i) an amount by which a capital gain is reduced 
under section 39.1 in the year because of the bene- 
ficiary’s exempt capital gains balance in respect of 
the trust, 


(ii) twice an amount by which a taxable capital 
gain is reduced under section 39.1 in the year be- 
cause of the beneficiary’s exempt capital gains bal- 
ance in respect of the trust, or 


(ii1) an amount included in the cost to the benefici- 
ary of another property received by the beneficiary 
at or before that time in the year because of this 
subsection, 


(b) the amount by which the fair market value of the 
particular property at that time exceeds the adjusted 
cost base to the trust of the particular property imme- 
diately before that time, and 


(c) the amount designated in respect of the particular 
property in the election. 


Related Provisions: 39.1(1)“exempt capital gains balance’F(a) — Ex- 
empt capital gains balance of flow-through entity. 


History: Subpara. 107(2.2)(a)(ii) amended by 2001, c. 17, subsec. 80(13), 
to replace the reference to the expression “4/3 of’ with a reference to the 
word “twice”, applicable to taxation years that end after February 27, 2000 
except that, for a beneficiary’s taxation year that includes February 28, 
2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the reference to the word “twice” shall be read as 
a reference to the expression “the fraction that is the reciprocal of the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the benefici- 
ary for the year, multiplied by”. 


Subsec. 107(2.2) added by 1998, c. 19, subsec. 128(5), applicable to distri- 
butions made after 1993, and a prescribed form filed under subsec. 
107(2.2) before January 1999 is deemed to be filed on time. 


(3) [Repealed] 


History: Subsec. 107(3) repealed by 2001, c. 17, subsec. 80(14), applica- 
ble to distributions made after 1999. The subsec. formerly read: 


(3) Cost of property other than non-depreciable capital pro- 
perty — Where the property referred to in subsection (2) that was 
distributed by a trust to a taxpayer was property other than capital 
property that was not depreciable property, for the purpose of deter- 
mining the cost to the taxpayer of the property under paragraph 
(2)(b) (except for the purposes of that paragraph as it applies to de- 
termine the taxpayer’s proceeds of disposition of the taxpayer’s cap- 
ital interest under paragraph (2)(c)), the reference in paragraph 
(2)(b) to “the amount” shall be read as a reference to “'/2 of the 
amount”. 


(4) Trusts in favour of spouse, common-law 
partner or self — Subsection (2.1) applies (and subsec- 
tion (2) does not apply) at any time to property distributed 
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to a beneficiary by a trust described in paragraph 
104(4)(a) where 


(a) the beneficiary is not 


(i) in the case of a post-1971 spousal or common- 
law partner trust, the spouse or common-law part- 
ner referred to in paragraph 104(4)(a), 


(11) in the case of an alter ego trust, the taxpayer 
referred to in paragraph 104(4)(a), and 


(iii) in the case of a joint spousal or common-law 
partner trust, the taxpayer, spouse or common-law 
partner referred to in paragraph 104(4)(a); and 


(b) a taxpayer, spouse or common-law partner referred 
to in subparagraph (a)(i), (ii), or (iii), as the case may 
be, is alive on the day of the distribution. 


Related Provisions: 53(4) — Effect on ACB of share, partnership in- 
terest or trust interest; 104(6) — Deduction in computing income of trust; 
107(5) — Distribution to non-resident beneficiary; 108(1) — “accumulat- 
ing income”. | 


History: Subsec. 107(4) amended by 2001, c. 17, subsec. 80(15), applica- 
ble to distributions made after 1999. The subsec. formerly read: 


(4) Where trust in favour of spouse [or common-law part- 
ner] — Where 


(a) at any time property of a trust is distributed by the trust to a 
beneficiary in circumstances to which subsection (2) would, but 
for this subsection, apply, 


(a.1) the trust is described in paragraph 104(4)(a), 


(a.2) the property so distributed by the trust was capital pro- . 
perty, a Canadian resource property, a foreign resource property 
or property that was land included in the inventory of the trust, 


(b) the taxpayer to whom the property is so distributed is a per- 
son other than the spouse or common-law partner referred to in 
paragraph 104(4)(a) in respect of the trust, and 


(c) that spouse or common-law partner is alive on the day the 
property is so distributed, 


notwithstanding paragraphs (2)(a) to (c), the following rules apply: 


(d) the trust shall be deemed to have disposed of the property 
and to have received proceeds of disposition therefor equal to 
its fair market value at that time, 


(e) the taxpayer shall be deemed to have acquired the property 
at a cost equal to those proceeds, and 


(f) the taxpayer shall be deemed to have disposed of all or part, 
as the case may be, of the taxpayer’s capital interest in the trust 
for proceeds of disposition equal to the cost at which, but for 
this subsection, the taxpayer would be deemed by paragraph 
(2)(b) to have acquired the property, minus the amount of any 
debt assumed by the taxpayer or of any other legal obligation 
assumed by the taxpayer to pay any amount, if the distribution 
of the property to the taxpayer was conditional on the assump- 
tion by the taxpayer of the debt or obligation. 


Subsec. 107(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


All that portion of subsec. 107(4) preceding para. (e) amended by 1994, c. 
7, Sch. VII (1993, c. 24), subsec. 43(4), applicable to distributions occur- 
ring after December 20, 1991 except that para. (d) as amended does not 
apply to distributions occurring before 1993. That portion formerly read: 


(4) Where trust in favour of spouse — Where the trust referred to 
in subsection (2) was a trust described'in paragraph 104(4)(a) and 


(a) the property so distributed by the trust was capital property, 
a Canadian resource property, a foreign resource property or 
property that was land included in the inventory of the trust, 


(b) the taxpayer to whom the property was so distributed was a 
person other than the spouse, and 


(c) the spouse was alive at the time the property was so 
distributed, 
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notwithstanding paragraphs (2)(a) to (c), the following rules apply: 


(d) the trust shall be deemed to have disposed of the property 
and to’ have received proceeds of disposition therefor equal to, 
(i) where the property was depreciable property of the trust 
of a prescribed class and the fair market value of that pro- 
perty at that time exceeds its cost amount to the trust at that 
time, the amount of that cost amount plus '/2 of the amount 
of the excess, 
(ii) where the property was depreciable property of the trust 
of a prescribed class and the cost amount of that property to 
the trust at that time exceeds its fair market value at that 
time, the amount of that fair market value plus '/ of the 
amount of the excess, and 
(111) in any other case, its fair market value at that time, 
Interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: 
Trusts — amount payable; IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-465R: 
Non-resident beneficiaries of trusts. 


_ Proposed Addition — 107(4. le 


(4.01) ‘Specitl d participating 3 ubse 
tion (2.1) applies (and subsection (2) does not apply Ja 
any time to a distribution to a beneficiary by a trust of a_ 
property that s at that” time a a specified Participating | 
interest. - 
lication: The Gitober 30, 
(NRTs and FIEs), subsec. 2D), will add subsec. 107(4. 01), applice 
to distributions that occur in taxation years that begin after 2002. 
Technical Notes: New subsection 107(4.01) provides that 
eabscetion! is Y gees adel mipiideewenloy does not 


that’ isa mn specified participating interest. "The c es or a speci- 
fied participating interest is generally relevant i in the context of 
the foreign investment entity rules in sections 94.1 to 94.4. For 
more information on the definition “ ‘specified participating in- 
terest” in subsection ee ‘see al ae on i that 
definition. : 


(4.1) Where subsec. 75(2) EE cilbable to trust — 
Subsection (2.1) applies (and subsection (2) does not ap- 
ply) in respect of a distribution of any property. of a par- 
ticular personal trust or prescribed trust by the particular 
trust to a taxpayer who was a beneficiary under the partic- 
ular trust where 


(a) the distribution was in satisfaction of all or any part 
of the taxpayer’s capital interest in the particular trust; 


(b) subsection 75(2) was applicable ata particular time 
in respect of any property of 


(1) the particular trust, or 


(ii) a trust the property of which included a pro- 
perty that, through one or more dispositions to 
which subsection 107.4(3) applied, became:a pro- 
perty of the particular trust, and the property was 
not, at any time after the particular time and before 
the distribution, the subject of a disposition for pro- 
ceeds of disposition equal to the fair market value 
of the property at the time of the disposition; 


(c 


—" 


the taxpayer was neither 


(i) the person (other than a trust described in sub- 
paragraph (b)(ii)) from whom the particular trust 
directly or indirectly received the property, or pro- 
perty for which the property was substituted, nor 
(ii) an individual in respect of whom subsection 
73(1) would be applicable on the transfer of capital 
property from the person described in subpara- 
graph (1); and 

(d) the person described in subparagraph (c)(i) was in 

existence at the time the property was distributed. 


S. 107(5) 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 107(4.1) amended by 2001, c. 17, subsec. 80(17), appli- 
cable to distributions made after March 16, 2001. The subsec. formerly 
read: 


(4.1) Where any property of a personal trust or a prescribed trust is 
distributed by the trust to a taxpayer who was a beneficiary under 
the trust in satisfaction of all or any part of the taxpayer’s capital 
interest in the trust and 


(a) subsection 75(2) was applicable at aye time in respect of 
any property of the trust, 


(b) the taxpayer was a person other than 


(i) the person from whom the trust directly or indirectly re- 
ceived the property, or property for which the property was 
substituted, or 


Gi) an individual in respect of whom subsection 73(1) 
would be applicable on the transfer of capital property from 
the person described in subparagraph (i), and 


(c) the person described in subparagraph (b)(i) was alive at the 
time the property was distributed, 


subsection (2.1) applies (and subsection (2) does not apply) in re- 
spect of the distribution. 


The closing words of subsec. 107(4.1) amended by the said c. 17, subsec. 
80(16), applicable to distributions made after 1999. The closing words for- 
merly read: 


notwithstanding paragraphs (2)(a) to (c), the rules described in 
paragraphs (4)(d) to (f) apply. 
dhe yonetiaa 4800.1 (prescribed trust). 


Proposed Addition — Snccins 2) 


Gane een ae aoe nol Heca canyee at any | doe to pro-. 
perty distributed after December 20, 2002 to a benefici-. 
ary by a personal trust or a trust prescribed for the pur- 
pose: of subsection (2), if : 


Oa ‘particular time before Hescine: 21, 2002 
_ there was a qualifying disposition (within the mean-_ 
ing assigned by subsection 107.4(1)) of the property, 

or of other property for which the property is substi- 
_ tuted, by a particular partnership or a particular cor- 
_ poration, as the case may be, to a trust; and 2 


(b) the beneficiary is neither the particular partner- 
ship nor the particular corporation. 
Application: The February 27, 2004 draft legislation, subsec. 43(24), 


will add subsec. 107. 2). A as to distributions made after Decem- 
ber 20, 2002. 


Technical Notes: New Sabsection 107(4.2) prevents a tax- 
deferred distribution of property after December 20, 2002 from 
a personal trust or a trust prescribed for the purpose of subsec- 
tion 107(2) of the Act to a beneficiary of the trust if specified 
conditions are met. The specified conditions are that: 


e ata particular. time before December 21, 2002 there was a 
qualifying disposition (within the meaning assigned by sub- 
section 107.4(1) of the Act) of the property, or of other pro- 
perty for which the property is substituted, by a particular 
partnership or a particular corporation, as a case may be, 
to any trust; and 


* the beneficiary is neither the particular pictaasiaip nor the 
particular corporation. 
Where the specified conditions are met, subsection: 107(2.1) 
will apply so that the trust is deemed to have disposed of the 
property for proceeds equal to the property’s fair market value 
at the time of distribution. 


Related Provisions: 248(5) — Substituted property. 


(5) Distribution to non-resident — Subsection (2.1) 
applies (and subsection (2) does not apply) in respect of a 
distribution of a property (other than a share of the capital 
stock of a non-resident-owned investment corporation or 
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property described in any of subparagraphs 128.1(4)(b)(i) 
to (ili)) by a trust resident in Canada to a non-resident tax- 
payer (including a partnership other than a Canadian part- 
nership) in satisfaction of all or part of the taxpayer’s cap- 
ital interest in the trust. 


arineata Moonie : 


Aone in. OS 0 
payer’ S captel intere: 


uary 27 
will seid subees. 10715) to rea 
ina after. a 7, 2004. 


stead sibs oo 107¢ 
oe incom 


Related Provisions: 53(4) — Effect on ACB of share, partnership in- 
terest or trust interest; 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada; 107(2.11) — Election for gain not to be 
flowed out to beneficiary; 107(5.1) — Gain does not increase instalment 
requirements; 126(2.22) — Foreign tax credit to trust on disposition of 
property by non-resident beneficiary; 212(11) — Payment to non-resident 
beneficiary deemed paid as income of trust for withholding tax purposes; 
220(4.6)-(4.63) — Security for tax on distribution of taxable Canadian 
property to non-resident beneficiary. 


History: Subsec. 107(5) amended by 2001, c. 17, subsec. 80(18), applica- 
ble to distributions made after October 1, 1996, except that for distribu- 
tions made after October 1, 1996 and before 2000, subsec. 107(5) shall be 
read as follows: 


(5) Where subsection (2) applies to a distribution at any time by a 
trust resident in Canada of a property (other than a share of the capi- 
tal stock of a non-resident-owned investment corporation or pro- 
perty described in any of subparagraphs 128.1(4)(b)(4) to (iii)) to a 
non-resident taxpayer (including a partnership other than a Cana- 
dian partnership) who is a beneficiary under the trust in satisfaction 
of the taxpayer’s capital interest in the trust, notwithstanding 
paragraphs (2)(a) to (c), 


(a) the trust is deemed to have disposed of the property for pro- 
ceeds equal to its fair market value at that time; 


(b) the taxpayer is deemed to have acquired the property at a 
cost equal to that fair market value; and 


(c) the taxpayer is deemed to have disposed of all or part, as the 
case may be, of the taxpayer’s capital interest in the trust, for 
proceeds of disposition equal to the adjusted cost base to the 
taxpayer of that interest or part of the interest, as the case may 
be, immediately before that time. 


Subsec. 107(5) formerly read: 


(5) Where subsection (2) applies to the distribution by a trust of any 
property (other than a Canadian resource property, excluded pro- 
perty or property that would, if at no time in the taxation year of the 
trust in which it is so distributed the trust is resident in Canada, be 
taxable Canadian property) to a non-resident taxpayer (including a 
partnership other than a Canadian partnership) who is a beneficiary 
under the trust, notwithstanding paragraphs (2)(a) to (c), 


(a) the trust shall be deemed to have disposed of the property 
for proceeds equal to its fair market value at that time; 
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(b) the taxpayer shall be deemed to have acquired the property 
at a cost equal to that fair market value; and 


(c) the taxpayer shall be deemed to have disposed of all or part, 
as the case may be, of the taxpayer’s interest in the trust, for 
proceeds of disposition equal to the adjusted cost base to the 
taxpayer of the interest or part thereof, as the case may be, im- 
mediately before the property was so distributed. 


That portion of subsec. 107(5) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 43(5), applicable to distributions occurring 
after 1991. That portion formerly read: 


(5) Where subsection (2) is applicable in respect of the distribution 
by a trust of any property (other than a Canadian resource property 
or property that is or would, if at no time in the taxation year of the 
trust in which it was so distributed the trust had been resident in 
Canada, be taxable Canadian property) to a non-resident taxpayer 
(including a partnership other than a Canadian partnership) who was 
a beneficiary under the trust, notwithstanding paragraphs (2)(a) to 
(c), the following rules apply: 


Advance Tax Rulings: ATR-70: Distribution of taxable Canadian pro- 
perty by a trust to a non-resident. 


(5.1) Instalment interest — Where, solely because of 
the application of subsection (5), paragraphs (2)(a) to (c) 
do not apply to a distribution in a taxation year of taxable 
Canadian property by a trust, in applying sections 155, 
156 and 156.1 and subsections 161(2), (4) and (4.01) and 
any regulations made for the purpose of those provisions, 
the trust’s total taxes payable under this Part and Part I.1 
for the year are deemed to be the lesser of 


(a) the trust’s total taxes payable under this Part and 
Part I.1 for the year, determined before taking into. 
consideration the specified future tax consequences for 
the year, and 


(b) the amount that would be determined under para- 
graph (a) if subsection (5) did not apply to each distri- 
bution in the year of taxable Canadian property to 
which the rules in subsection (2) do not apply solely 
because of the application of subsection (5). 


History: Subsec. 107(5.1) added by 2001, c. 17, subsec. 80(18), applica- 
ble to distributions made after October 1, 1996. 


(6) Loss reduction — Notwithstanding any other pro- 
vision of this Act, where a person or partnership (in this 
subsection referred to as the “vendor’”) has disposed of 
property and would, but for this subsection, have had a 
loss from the disposition, the vendor’s loss otherwise de- 
termined in respect of the disposition shall be reduced by 
such portion of that loss as may reasonably be considered 
to have accrued during a period in which 

(a) the property or property for which it was substi- 

tuted was owned by a trust; and 

(b) neither the vendor nor a person that would, if sec- 

tion 251.1 were read without reference to the defini- 

tion “controlled” in subsection 251.1(3), be: affiliated 

with the vendor had a capital interest in the trust. 


Related Provisions: 248(5) — Substituted property. 


History: Para. 107(6)(b) amended by 1998, c. 19, subsec. 128(6), applica- 
ble after April 26, 1995. Para. 107(6)(b) formerly read: 


(b) neither 
(i) the vendor, nor 
(ii) any person related to the vendor, nor 


(ii1) any partnership of which the vendor or a person related to 
the vendor was a majority interest partner (within the meaning 
assigned by subsection 97(3.1)) 


had a capital interest in the trust. 
Definitions [s. 107]: “acquired for consideration” — 108(7); “adjusted 


cost base” — 54, 248(1); “affiliated” — 251.1; “alter ego trust” — 248(1); 
; “amount” — 248(1); “benefici- 
ary” — 108(1); “business” — 248(1); “Canada” — 255; “Canadian part- 


nership” — 102(1), 248(1); “Canadian resource property” — 66(15), 
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248(1); “capital gain” — 39(1), 248(1);. “capital interest” — 108(1), 
248(1); “capital loss” — 39(1)(b), 107(1)(c), 248(1); “capital property’ — 
54, 248(1); “common-law partner” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “cost” —107(1.1); “cost amount’ — 107(1)(e), 
108(1); “depreciable property” — 13(21), 248(1); “disposition” — 248(1); 
“eligible capital expenditure” — 14(5), 248(1); “eligible. capital . pro- 
perty” — 54, 248(1); “eligible offset”, “excluded property” — 108(1); 
“fair market value” — 107.4(4); “foreign investment entity” — 94.1(1), 
248(1); “foreign resource property” — 66(15), 248(1); ‘inventory’, “in- 
surance corporation” — 248(1); “inter vivos trust” — 108(1), 248(1); “in- 
ventory”, “joint spousal or common-law partner trust” — 248(1); “Min- 
ister” — 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)\(q) [to “be 
repealed], 132.2(3)(n) [draft], 248(1); “non-resident” — 248(1); “non-resi- 
dent-owned investment corporation” — 133(8), 248(1); “participating. in- 
terest” — 94.1(1), 94.1(2)(s), 248(1); “person”, “personal trust”, “post- 
1971 spousal or common-law partner trust’, “prescribed” — 248(1); “pre- 
scribed trust” — Reg. 4800.1; “property”, “regulation” — 248(1); “quali- 
fying disposition” — 107.4(1); “related”? — 251(2);' “resident in Can- 
ada” — 94(3)(a)(vii), 250; “share”, “specified future tax consequence”, 
“specified participating interest” —248(1); “specified percentage” — 
107(2)(b.1); “substituted” — 248(5); “taxable Canadian property” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxation year’ — 
104(23)(a), 249; “taxpayer” — 248(1); “testamentary trust’ — 108(1), 
248(1); “trust”? — 104(1); 108(1),. 248(1), (3); “unit- trust? — 108(2), 
248(1): 


107.1 Distribution by employee trust, employee 
benefit plan or similar trust — Where at any time any 
property of an employee trust, a trust governed by an em- 
ployee benefit plan or a trust described in paragraph (a. 1) 
of the definition “trust” in subsection 108(1) has been dis- 
tributed by the trust to a taxpayer who was a beneficiary 
under the trust in satisfaction of all or any part of the tax- 
payer’s interest in the trust, the following rules apply: 


(a) in the case of an employee trust or a trust described 
in paragraph (a.1) of the definition “trust” in subsec- 
tion 108(1), 


(1) the trust shall be deemed to have disposed of the 
property immediately before that time for proceeds 

- of disposition equal to its fair market value at that 
time, and 


(ii) the taxpayer shall be deemed to have acquired 
the property at a cost equal to its fair market value 
at that time; 


(b) in the case of a trust governed by an employee 
benefit plan, 


(i) the trust shall be deemed to have disposed of the 
property for proceeds of disposition equal to its 
cost amount to the trust immediately before that 
time, and 


(ii) the taxpayer shall be deemed to have acquired 
the property at a cost equal to the greater of 


(A) its fair market value at that time, and 


(B) the adjusted cost base to the taxpayer of the 
taxpayer’s interest or part thereof, as the case 
may be, immediately before that time; 


(c) the taxpayer shall be deemed to have disposed of 
the taxpayer’s interest or part thereof, as the case may 
be, for proceeds of disposition equal to the adjusted 
cost base to the taxpayer of that interest or part thereof 
immediately before that time; and 


(d) where the property was depreciable property of a 
prescribed class of the trust and the amount that was 
the capital cost to the trust of that property exceeds the 
cost at which the taxpayer is deemed by this section to 
have acquired the property, for the purposes of sec- 


S. 107.2(e)(ii) 


tions 13 and 20 and any regulations made under para- 
graph 20(1)(a), 


(i) the capital cost to the taxpayer of the property 
shall be deemed to be the amount that was the capi- 
tal cost of the property to the trust, and 


(11) the excess shall be deemed to have been al- 

lowed to the taxpayer in respect of the property 

under regulations made under paragraph 20(1)(a) 

in computing income for taxation years before the 

acquisition by the taxpayer of the property. 
Related Provisions: 6(1)(g)— Income from employee benefit plan; 
6(1)(h) — Income from employee trust; 18(1)(0) — No deduction for em- 
ployee benefit plan contributions; 32.1 — Employee benefit plan deduc- 
tions; 104(6) — Deduction in computing income of trust; 104(13) — In- 
come payable to beneficiary. 


History: The portion of s. 107.1 before subpara. (a)(i) amended by 2001, 
c. 17, s. 81, applicable to 1999 et seg. The portion formerly read: 


107.1 Distribution by employee trust or employee benefit 
plan — Where at any time any property of an employee trust or a 
trust governed by an employee benefit plan has been distributed by 
the trust to a taxpayer who was a beneficiary under the trust in satis- 
faction of all or any part of the taxpayer’s interest in the trust, the 
following rules apply: 


(a) in the case of an employee trust, 


Definitions [s. 107.1]: “adjusted cost base” — 54, 248(1); “amount” — 
108(1), 248(1); “cost amount’ — 107(1)(e), 108(1); “depreciable pro- 
perty” — 13(21), 248(1); “employee benefit plan”, “employee trust”, “pre- 
scribed”, “property”, “regulation” — 248(1); “taxation year” — 249; “tax- 


payer’ — 248(1); “trust” — 104(1), 108(1), 248(1), (3). 


interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


107.2 Distribution by a retirement compensation 
arrangement — Where, at any time, any property of a 
trust governed by a retirement compensation arrangement 
has been distributed by the trust to a taxpayer who was a 
beneficiary under the trust in satisfaction of all or any part 
of the taxpayer’s interest in the trust, for the purposes of 
this Part and Part XI.3, the following rules apply: 


(a) the trust shall be deemed to have disposed of the 
property for proceeds of disposition equal to its fair 
market value at that time; 


(b) the trust shall be deemed to have paid to the tax- 
payer as a distribution an amount equal to that. fair 
market value; 


(c) the taxpayer shall be deemed to have acquired the 
property at a cost equal to that fair market value; 


(d) the taxpayer shall be deemed to have disposed of 
the taxpayer’s interest or part thereof, as the case may 
be, for proceeds of disposition equal to the adjusted 
cost base to the taxpayer of that interest or part thereof 
immediately before that time; and 


(e) where the property was depreciable property of a 
prescribed class of the trust and the amount that was 
the capital cost to the trust of that property exceeds the 
cost at which the taxpayer is deemed by this section to 
have acquired the property, for the purposes of sec- 
tions 13 and 20 and any regulations made under para- 
graph 20(1)(a), 


(i) the capital cost to the taxpayer of the property 
shall be deemed to be the amount that was the capi- 
tal cost of the property to the trust, and 


(11) the excess shall be deemed to have been al- 
lowed to the taxpayer in respect of the property 
under regulations made under paragraph 20(1)(a) 
in computing the taxpayer’s income for taxation 
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years before the acquisition by the taxpayer of the 
property. 


Related Provisions: 56(1)(x)-(z) — Benefits from retirement compen- 
sation arrangement; 60(t) — Amount included under para. 56(1)(x) or (z) 
or subsec. 70(2); 60(u)—— Amount included under para. 56(1)(y); 
153(1)(q) — Withholding required on distribution by RCA; Part XI.3 — 
Tax in respect of retirement compensation arrangements. 


Definitions [s. 107.2]: “adjusted cost base” — 54, 248(1); “depreciable 
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property” — 13(21), 248(1); “prescribed”, “property”, “regulation”, “re- 
tirement compensation arrangement” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 108(1), 248(1), (3). 


107.3 (1) Treatment of beneficiaries under 
qualifying environmental trusts — Where a tax- 
payer is a beneficiary under a qualifying environmental 
trust in a taxation year of the trust (in this subsection re- 
ferred to as the “‘trust’s year”) that ends in a particular 
taxation year of the taxpayer, 


(a) subject to paragraph (b), the taxpayer’s income, 
non-capital loss and net capital loss for the particular 
year shall be computed as if the amount of the income 
or loss of the trust for the trust’s year from any source 
or from sources in a particular place were the income 
or loss of the taxpayer from that source or from 
sources in that particular place for the particular year, 
to the extent of the portion thereof that can reasonably 
be considered to be the taxpayer’s share of such in- 
come or loss; and 


(b) if the taxpayer is non-resident at any time in the 
particular year and an income or loss described in par- 
agraph (a) or an amount to which paragraph 12(1)(z.1) 
or (z.2) applies would not otherwise be included in 
computing the taxpayer’s taxable income or taxable 
income earned in Canada, as the case may be, notwith- 
standing any other provision of this Act, the income, 
the loss or the amount shall be attributed to the carry- 
ing on of business in Canada by the taxpayer through a 
fixed place of business located in the province in 
which the site to which the trust relates is situated. 


Related Provisions: 12(1)(z.1) — Inclusion in income of amount re- 
ceived from trust; 87(2)(j.93) — Amalgamations — continuing corpora- 
tion; 107.3(2) — Where property transferred to beneficiary. 


History: The opening words of subsec. 107.3(1) and para. 107.3(1)(b) 
amended by 1998, c. 19, subsecs. 18(1), (2), applicable to taxation years 
that end after February 18, 1997. The opening words and para. (b) for- 
merly read: 


107.3 (1) Treatment of beneficiaries under mining reclamation 
trusts — Where a taxpayer is a beneficiary under a mining reclama- 
tion trust in a taxation year of the trust (in this subsection referred to 
as the “trust’s year”) that ends in a particular taxation year of the 
taxpayer, ; 


(b) where the taxpayer is non-resident at any time in the particular 
year and an income or loss described in paragraph (a) or an amount 
to which paragraph 12(1)(z.1) or (z.2) applies would not otherwise 
be included in computing the taxpayer’s taxable income or taxable 
income earned in Canada, as the case may be, notwithstanding any 
other provision of this Act the income, the loss or the amount shall 
be attributed to the carrying on of business in Canada by the tax- 
payer through a fixed place of business located in the province in 
which the mine to which the trust relates is situated. 


Subsec. 107.3(1) added by 1995, c. 3, s. 30, applicable to taxation years 
that end after February 22, 1994. 


(2) Transfers to beneficiaries — Where property of a 
qualifying environmental trust is transferred at any time 
to a beneficiary under the trust in satisfaction of all or any 
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part of the beneficiary’s interest as a beneficiary under the 
trust, 


(a) the trust shall be deemed to have disposed of the 
property at that time for proceeds of disposition equal 
to its fair market value at that time; and 


(b) the beneficiary shall be deemed to have acquired 
the property at that time at a cost equal to its fair mar- 
ket value at that time. 
Related Provisions: 87(2)(j.93) — Amalgamations — continuing cor- 
poration; 107.3(1) — Income or loss flowed through to beneficiaries. 
History: The opening words of subsec. 107.3(2) amended by 1998, c. 19, 


subsec. 18(3), applicable to taxation years that end after February 18, 
1997. The opening words formerly read: 


(2) Where property of a mining reclamation trust is transferred at 
any time to a beneficiary under the trust in satisfaction of all or any 
part of the beneficiary’s interest as a beneficiary under the trust, 


Subsec. 107.3(2) added by 1995, c. 3, s. 30, applicable to taxation years 
that end after February 22, 1994. 


(3) Ceasing to be a qualifying environmental 
trust — Where a trust ceases at any time to be a qualify- 
ing environmental trust, 


(a) the taxation year of the trust that would otherwise 
have included that time is deemed to have ended im- 
mediately before that time and a new taxation year of 
the trust is deemed to have begun at that time; 


_(b) the trust shall be deemed to have disposed immedi- 
ately before that time of each property held by the 
trust immediately after that time for proceeds of dispo- 
sition equal to its fair market value at that time and to 
have reacquired immediately after that time each such 
property for an amount equal to that fair market value; 


(c) each beneficiary under the trust immediately 
before that time shall be deemed to have received at 
that time from the trust an amount equal to the per- 
centage of the fair market value of the properties of 
the trust immediately after that time that can reasona- 
bly be considered to be the beneficiary’s interest in the 
trust; and 


(d) each beneficiary under the trust shall be deemed to 
have acquired immediately after that time an interest 
in the trust at a cost equal to the amount deemed by 
paragraph (c) to have been received by the beneficiary 
from the trust. 


Related 
corporation. 


Provisions: —87(2)(j.93) — Amalgamations — continuing 


History: The portion of subsec. 107.3(3) before para. (b) amended by 
1998, c. 19, subsec. 18(4), applicable to taxation years that end after Feb- 
ruary 18, 1997. The portion formerly read: 


(3) Ceasing to be a mining reclamation trust — Where a trust 
ceases at any time to be a mining reclamation trust, 


(a) the taxation year of the trust that would otherwise have in- 
cluded that time shall be deemed to have ended at that time and 
a new taxation year of the trust shall be deemed to have begun 
immediately after that time; 


Subsec. 107.3(3) added by 1995, c. 3, s. 30, applicable to taxation years 
that end after February 22, 1994. 


(4) Application — Subsection 104(13) and sections 105 
to 107 do not apply to a trust with respect to a taxation 
year during which it is a qualifying environmental trust. 


Related Provisions: 12(1)(z.1) — Income inclusion in lieu of applica- 
tion of 104(13); 75(3)(c.1) — Reversionary trust rules do not apply. 


History: Subsec. 107.3(4) amended by 1998, c. 19, subsec. 18(5), appli- 
cable to taxation years that end after February 18, 1997, and amended by 
1997 Budget, effective for taxation years that end after February 18, 1997, 
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to change “mining reclamation trust” to “qualifying environmental trust”. 
Subsec. 107.3(4) formerly read: 


(4) Subsection 104(13) and sections 105 to 107 do not apply to a 
trust with respect to a taxation year during which it is a mining rec- 
lamation trust. 


Subsec. 107.3(4) added by 1995, c. 3, s. 30, applicable to taxation years 
that end after February 22, 1994. 


Definitions [s. 107.3]: “business” — 248(1), 253; “net capital loss”, 
“non-capital loss” —111(8), 248(1); “non-resident” — 248(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualifying en- 
vironmental trust” — 248(1); “resident in. Canada’? — 94(3)(a)(vii), 250; 
“taxable income” — 2(2), 248(1); “taxable income earned in Canada” — 
248(1); “taxation year” — 11(2), 107.3(3)(a), 249; “taxpayer” — 248(1); 
“trust’s year” — 107.3(1). 


107.4 (1) Qualifying disposition — For the purpose of 
this section, a “qualifying disposition” of a property 
means a disposition of the property by a person or part- 
nership (in this subsection referred to as the “contribu- 
tor’) as a result of a transfer of the property to a particular 
trust where 


Proposed Amendment — 107. a, PRening, 
: words : 


(1) Guaiving disposition — — in “this. ‘section, a 
“qualifying disposition” of a property means a disposi- 
tion of the property before December 21, 2002 by a per- 
son or partnership, and a disposition of property after 
December 20, 2002 by an individual, (which person, 
partnership or individual is referred to in this subsection 
as the “contributor”) as a result of a transfer of the pro- 

perty to a particular trust where 


Application: The February 2, 2004 ‘draft legislation, Baie 44(1), 
will amend the opening words of subsec. 107. A(1) to read as above, 
deemed to have come into force on December 20, 2002. 


Technical Notes: Subsection 107. 4(3) of the ‘Act generally 
provides for a rollover of property to a trust where the property 
is transferred to the trust by way of a qualifying disposition. 
For this purpose, subsection 107.4(1) defines “qualifying dis- 
position” to be a disposition of property to a trust that does not 
result in any change in the beneficial ownership of the property 
and that otherwise meets the conditions set out in that subsec- 
tion. A partnership, corporation or individual (including a trust) 
are all qualified transferors for the purpose of applying the def- 
inition “qualifying disposition” in subsection 107.4(1). Where 
the transferee trust is a non-resident trust, a qualifying disposi- 
tion will occur only where the conditions in paragraph 
107.4(1)(c) are satisfied. Another condition that must be met 
for there to be a qualifying disposition is found in paragraph 
107.4(1)(d), which requires that the disposition not be by a 
partnership, if the disposition is part of a series of transactions 
or events that begins after December 17, 1999 and includes the 
cessation of the partnership’s existence and a subsequent distri- 
bution from a personal trust to a former member of the partner- 
ship in circumstances to which subsection 107(2) of the Act 
applies. 

Subsection 107.4(1) is amended so that after December 20. 
2002 only an individual (including a trust) may make a qualify- 
ing disposition to a trust. As a result, paragraph 107.4(1)(d) is 
repealed. 


These amendments are deemed to come into force on Decem- 


ber 20, 2002. For a related amendment, see the commentary to 
new subsection 107(4.2) of the Act. 


(a) the disposition does not result in a change in the 
beneficial ownership of the property; 


(b) the proceeds of disposition would, if this Act were 
read without reference to this section and sections 69 
and 73, not be determined under any provision of this 
Act; 


S. 107.4(1)(g)(iii) 


(c) if the particular trust is non-resident, the disposi- 
tion is not 


(1) by a person resident in Canada or by a partner- 
ship (other than a partnership each member of 
which is non-resident), or 


(ii) a transfer of taxable Canadian property from a 
non-resident person who was resident in Canada in 
any of the ten calendar years preceding the 
transfer; 


Proposed Amendment — 107.4(1)(c) 


_(c) the trust is —— in — at - time of the 
transfer; oe 

Application: The February 27, 2004 draft legislation, subsec. 44(2), 
will amend para. 107.4(1)(c) to read as above, applicable to dispositions 
that occur after February 21, 2004 

Technical Notes: In addition, paragraph 107.4(1)(c) is 
amended so that a qualifying disposition can only be made 
where the transferee trust is resident in Canada at the time of 


the transfer. This amendment apes to dispositions that occur 
after February 27, 2004. 


(d) the contributor is not a partnership, if the disposi- 
tion is part of a series of transactions or events that 
begin after December 17, 1999 that includes the cessa- 
tion of the partnership’s existence and a subsequent 
distribution from a personal trust to a former member 
of the partnership in circumstances to which subsec- 
tion iat applies; 


- Proposed Repeal - 102, 4(1)(d) 


npplioalion The February 27, 2004 draft legislation, subsec. 44(3), will 
repeal para. 107.4(1)(d), deemed 10) have come into force on December 20, 
2002. 


Technical Notes: See under 107.4(1) opening words above. 


(e) unless the contributor is a trust, there is immedi- 
ately after the disposition no absolute or contingent 
right of a person or partnership (other than the contrib- 
utor or, where the property was co-owned, each of the 
joint contributors) as a beneficiary (determined with 
reference to subsection 104(1.1)) under the particular 
trust; 


(f) the contributor is not an individual (other than a 
trust described in any of paragraphs (a) to (e.1) of the 
definition “trust” in subsection 108(1)), if the particu- 
lar trust is described in any of paragraphs (a) to (e.1) 
of the definition “trust” in subsection 108(1); 


(g) the disposition is not part of a series of transactions 
or events 


(1) that begins after December 17, 1999 and that in- 
cludes the subsequent acquisition, for consideration 
given to a personal trust, of a capital interest or an 
income interest in the trust, 


(11) that begins after December 17, 1999 and that 
includes the disposition of all or part of a capital 
interest or an income interest in a personal trust, 
other than a disposition solely as a consequence of 
a distribution from a trust to a person or partner- 
ship in satisfaction of all or part of that interest, or 


(111) that begins after June 5, 2000 and that includes 
the transfer to the particular trust of particular pro- 
perty as consideration for the acquisition of a capi- 
tal interest in the particular trust, if the particular 
property can reasonably be considered to have 
been received by the particular trust in order to 
fund a distribution (other than a distribution that is 
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proceeds of disposition of a capital interest in the 
particular trust); 


(h) the disposition is not, and is not part of, a 


transaction 
(i) that occurs after December 17, 1999, and 


(ii) that includes the giving to the contributor, for 


the disposition, of any consideration (other than | 


consideration that is an interest of the contributor 
as a beneficiary under the particular trust or that is 
the assumption by the particular trust of debt for 
which the property can, at the time of the disposi- 
tion, reasonably be considered to be security); 


(i) subsection 73(1) does not apply to the disposition 
and would not apply to the disposition if 


(i) no election had been made under that subsec- 
tion, and 


(ii) section 73 were read without reference to sub- 
section 73(1.02); and 


(j) if the contributor is an amateur athlete trust, a cem- 
etery care trust, an employee trust, an inter vivos trust 
deemed by subsection 143(1) to exist in respect of a 
congregation that is a constituent part of a religious or- 
ganization, a related segregated fund trust (as defined 
by section 138.1), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral 
arrangement, an employees profit sharing plan, a reg- 
istered education savings plan or a registered supple- 
mentary unemployment benefit plan, the particular 
trust is the same type of trust. 


interest, 


Related Provisions: 75(2) — Revocable or reversionary trust; 94(4)(b) 
[proposed] — Application of rule deeming non-resident trust to be resi- 
dent in Canada; 104(1.1)— Restricted meaning of “beneficiary”; 
107(4.2) — Application of subsec. 107(2.1); 107.4(2) — Application of 
para. (1)(a); 107.4(3) — Tax consequences of qualifying dispositions; 
248(1)“disposition” — Whether transfer to a trust is a disposition. 


History: Subsec. 107.4(1) added by 2001, c. 17, s. 82, applicable 
(a), to dispositions that occur after December 23, 1998; and 


(b) in respect of 1993 ef seq., to transfers of capital property that oc- 
curred before December 24, 1998, except that, in its application to 
transfers before December 24, 1998, subsec. 107.4(1) shall be read as 
follows: 


107.4 (1) For the purpose of this section, a “qualifying disposi- 
tion” of a property means a transfer of the property to a particu- 
lar trust that was not a disposition of the property for the pur- 
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pose of subdivision c because of paragraph (e) of the definition 
“disposition” in section 54, except where 


(a) if the transfer is from another trust to the particular trust, 


(i) each trust can reasonably be considered to act as 
agent for the same beneficiary or beneficiaries in re- 
spect of the property transferred, or 


(ii) the transferee trust can reasonably be considered to 
act as agent for the transferor trust in respect of the 
property transferred; and 


(b) in any other case, it is reasonable to consider that the 
particular trust-acts as agent in respect of, the property 
transferred. 


(2) Application of paragraph (1)(a) — For the pur- 
pose of paragraph (1)(a), 


(a) except where paragraph (b) applies, where a trust 
(in this paragraph and subsection (2.1) referred to as 
the “transferor trust’), in a period that does not exceed 
one day, disposes of one or more properties in the pe- 
riod to one or more other trusts, there is deemed to be 
no resulting change in the beneficial ownership of 
those properties if 


(i) the transferor trust receives no cong aee for 
the disposition, and 


(ii) as a consequence of the disposition, the value 
of each beneficiary’s beneficial ownership at the 
beginning of the period under the transferor trust in 
each particular property of the transferor trust (or 
group of two or more properties of the transferor 
trust that are identical to each other) is the same as 
the value of the beneficiary’s beneficial ownership 
at the end of the period under the transferor trust 
and the other trust or trusts in each-particular pro- 
perty (or in property that was immediately before 
the disposition included in the group of identical 
properties referred to above); and 


(b) where a trust (in this paragraph referred to as the 
transferor’) governed by a registered retirement sav- 
ings plan or by a registered retirement income fund 
transfers a property to a trust (in this paragraph re- 
ferred to as the “transferee”’) governed by a registered 
retirement savings plan or by a registered retirement 
income fund, the transfer is deemed not to result in a 
change in the beneficial ownership of the property if 
the annuitant of the plan or fund that governs the 
transferor is also the annuitant of the plan or fund that 
governs the transferee. 


Related Provisions: 107.4(2.1) _— Fractional interest in a share. 


History: Subsec. 107.4(2) added by 2001, c. 17, s. 82, applicable to dis- 
positions that occur after December 23, 1998. 


(2.1) Fractional interests — For the purpose of apply- 
ing paragraph (2)(a) in respect of a transfer by a transferor 
trust of property that includes a share and money, the 
other trust or trusts referred to in that paragraph may re- 
ceive, in lieu of a transfer of a fractional interest in a 
share that would otherwise be required, a disproportionate 
amount of money or interest in the share (the value of 
which does not exceed the lesser of $200 and the fair 
market value of the fractional interest). 


History: Subsec. 107.4(2.1) added by 2001, c,..17,.s, 82,.applicable to 
dispositions that occur after December 23, 1998. 


(3) Tax. consequences. of. qualifying disposi- 
tions — Where at a particular time there is a qualifying 
disposition of a property by a person or partnership (in 
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this subsection referred to as the “transferor’’) to a trust 
(in this subsection referred to as the “transferee trust’’), 


(a) the transferor’s proceeds of disposition of the pro- 
perty are deemed to be 


(i) where the transferor so elects in writing and 
files the election with the Minister on or before the 
transferor’s filing-due date for its taxation year that 
includes the particular time, or at any later time 
that is acceptable to the Minister, the amount speci- 
fied in the election that is not less than the cost 
amount to the transferor of the property immedi- 
ately before the particular time and not more than 
the fair market value of the property at the particu- 
lar time, and 


(11) in any other case, the cost amount to the trans- 
feror of the property immediately before the partic- 
ular time; 


(b) except as otherwise provided under paragraph (c), 
the transferee trust’s cost of the property is deemed to 
be the amount, if any, by which 


(i) the proceeds determined under paragraph (a) in 
respect of the qualifying disposition 


exceed 


(11) the amount by which the transferor’s loss other- 
wise determined from the qualifying. disposition 
would be reduced because of subsection 100(4), 
paragraph 107(1)(c) or (d) or any of subsections 
112(3) to (4.2), if the proceeds determined under 
paragraph (a) were equal to the fair market value of 
the property at the particular time; 


(c) notwithstanding subsection 206(4), for, the pur- 
poses of Part XI and regulations made. for the purposes 
of that Part, the transferee trust’s cost of the property 
is deemed to be 


(i) the cost amount to the transferor, immediately 
before the particular time where 


(A) the particular time is before 2000, 


(B) the transferor is a trust governed by a regis- 
tered retirement savings plan or a registered re- 
tirement income fund, 


(C) the transferee trust is governed by a regis- 
tered retirement savings plan or a registered re- 
tirement income fund, 


(D) the transferee trust files a written election 
with the Minister on or before the later of 
March 31, 2001 and its filing-due date for its 
taxation year that includes the particular time 
(or at such later date that is acceptable to the 
Minister) that this subparagraph apply, and 


(E) it can reasonably be considered that the 
election was not made for the purpose of avoid- 
ing tax under Part XI, 


(ii) the fair market value of the property at the par- 
ticular time where 


(A) subparagraph (iii) does not apply, 


(B) the transferee trust files a written election 
with the Minister on or before the later of 
March 31, 2001 and its filing due-date for its 
taxation year that includes the particular time 
(or at such later date as is acceptable to the 
Minister) that this subparagraph apply, and 
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(C) it can reasonably be considered that the 
election was not made for the purpose of avoid- 
ing tax under Part XI, 


(iii) the fair market value of the property at the 
particular time where 


(A) subparagraph (1) does not apply to the qual- 
ifying disposition, 


(B) the particular time is before 2000, 


(C) the transferor is a trust governed by a regis- 
tered retirement savings plan or a registered re- 
tirement income fund, and 


(D) the transferee trust is governed by a regis- 
tered retirement savings plan or a registered re- 
tirement income fund, and 


(iv) the cost amount to the transferor of the pro- 
perty immediately before the particular time, in any 
other case; 


(d) if the property was depreciable property of a pre- 
scribed class of the transferor and its capital cost to the 
transferor exceeds the cost at which the transferee trust 
is deemed by this subsection to have acquired the pro- 
perty, for the purposes of sections 13 and 20 and any 
regulations made for the purpose of paragraph 
20(1)(a), 


(i) the capital cost of the property to the transferee 
trust is deemed to be the amount that was the capi- 
tal cost of the property to the transferor, and 


(11) the excess is deemed to have been allowed to 
the transferee trust in respect of the property under 
regulations made for the purpose of paragraph 
20(1)(a) in computing income for taxation years 
that ended before the particular time; 


(e) if the property was eligible capital property of the 
transferor in respect of a business of the transferor, 


(i) where the eligible capital expenditure of the 
transferor in respect of the property exceeds the 
cost at which the transferee trust is deemed by this 
subsection to have acquired the property, for the 
purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the trans- 
feree trust in respect of the property is deemed 
to be the amount that was the eligible capital 
expenditure of the transferor in respect of the 
property, and 


(B) */s of the excess is deemed to have been al- 
lowed under paragraph 20(1)(b) to the trans- 
feree trust in respect of the property in comput- 
ing income for taxation years that ended 


(1) before the particular time, and 


(II) after the adjustment time of the trans- 
feree trust in respect of the business, and 


(ii) for the purpose of determining after the particu- 
lar time the amount required by paragraph 14(1)(b) 
to be included in computing the transferee trust’s 
income in respect of any subsequent disposition of 
the property of the business, there shall be added to 
the value otherwise determined for Q in the defini- 
tion “cumulative eligible capital” in subsection 
14(5) the amount determined by the formula 


A Xx (B/C) 
where 


S. 107.4(3)(e) Gi) 


Application: ‘The February 2 
will amend ‘para. 107. aS JG) to 


A is the amount, if any, determined for Q in that 
definition in respect of the business of the trans- 
feror immediately before the particular time, 


Bis the fair market value of the property immedi- 
ately before the particular time, and 


C is the fair market value immediately before the 
particular time of all eligible capital property of 
the transferor in respect of the business; 


(f) if the property was deemed to be taxable Canadian 
property of the transferor by this paragraph or para- 
graph 51(1)(f), 85(1)@) or 85.1(1)(a), subsection 87(4) 
or (5) or paragraph 97(2)(c) or 107(2)(d.1), the pro- 
perty is deemed to be taxable Canadian property of the 
transferee trust; 


_ Proposed Amend aver 
(f if the ponent was 


nadian isin I 
section 85.1(5) of the Act. 


(g) where the transferor is a related segregated fund 
trust (in this paragraph having the meaning assigned 
by section 138.1), 


(i) paragraph 138.1(1)(i) does not apply in respect 
of a disposition of an interest in the transferor that 
occurs in connection with the qualifying disposi- 
tion, and 


(11) in computing the amount determined under par- 
agraph 138.1(1)() in respect of a subsequent dispo- 
sition of an interest in the transferee trust where the 
interest is deemed to exist in connection with a par- 
ticular life insurance policy, the acquisition fee (as 
defined by subsection 138.1(6)) in respect of the 
particular policy shall be determined as if each 
amount determined under any of paragraphs 
138.1(6)(a) to (d) in respect of the policyholder’s 
interest in the transferor had been determined in re- 
spect of the policyholder’s interest in the transferee 
trust; 


(h) if the transferor is a trust to which property had 
been transferred by an individual (other than a trust), 


(1) where subsection 73(1) applied in respect of the 
property so transferred and it is reasonable to con- 
sider that the property was so transferred in antici- 


pation of the individual ceasing to be resident in | 
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Canada, for the purposes of paragraph 104(4)(a.3) 
and the application of this paragraph to a disposi- 
tion by the transferee trust after the particular time, 
the transferee trust is deemed after the particular 
time to be a trust to which the individual had trans- 
ferred property in anticipation of the individual 
ceasing to reside in Canada and in circumstances to 
which subsection 73(1) applied, and 


(ii) for the purposes of paragraph (j) of the defini- 
tion “excluded right or interest” in subsection 
128.1(10) and the application of this paragraph to a 
disposition by the transferee trust after the particu- 
lar time, where the property so transferred was 
transferred in circumstances to which this subsec- 
tion would apply if subsection (1) were read with- 
out reference to paragraphs (1)(h) and (i), the trans- 
feree trust is deemed after the particular time to be 
a trust an interest in which was acquired by the in- 
dividual as a consequence of a _ qualifying 
disposition; 
(i) if the transferor is a trust (other than a personal 
trust or a trust prescribed for the purposes of subsec- 
tion 107(2)), the transferee trust is deemed to be 
neither a personal trust nor a trust prescribed for the 
purposes of subsection 107(2); 


(j) if the transferor is a trust and a taxpayer disposes of 

all or part of a capital interest in the transferor because 

of the qualifying disposition and, as a consequence, ° 
acquires a capital interest or part of it in the transferee 

trust 


(i) the taxpayer is deemed to dispose of the capital 
interest or part of it in the transferor for proceeds 
equal to the cost amount to the taxpayer of that in- 
terest or part of it immediately before the particular 
time, and ' 


(11) the taxpayer is deemed to acquire the capital 
interest or part of it in the transferee trust at a cost 
equal to the amount, if any, by which 


(A) that cost amount 
exceeds 


(B) the amount by which the taxpayer’s loss 
otherwise determined from the disposition re- 
ferred to in subparagraph (1) would be reduced 
because of paragraph 107(1)(c) or (d) if the pro- 
ceeds under that subparagraph were equal to the 
fair market value of the capital interest or part 
of it in the transferor immediately before the 
particular time; 


(k) where the transferor is a trust, a taxpayer’s benefi- 
cial ownership in the property ceases to be derived 
from the taxpayer’s capital interest in the transferor 
because of the qualifying disposition and no part of 
the taxpayer’s capital interest in the transferor was dis- 
posed of because of the qualifying disposition, there 
shall, immediately after the particular time, be added 
to the cost otherwise determined of the taxpayer’s cap- 
ital interest in the transferee trust, the amount deter- 
mined by the formula 


A xX [(B — C)/B] — 
where 


A is the cost amount to the taxpayer of the taxpayer’s 
capital interest in the transferor immediately before 
the particular time, 
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Bis the fair market value immediately before the par- 
ticular time of the taxpayer’s capital interest in the 
transferor, 


C is the fair market value at the particular time of the 
taxpayer’s capital interest in the transferor (deter- 
mined as if the only property disposed of at the 
particular time were the particular property), and 


D is the lesser of 


(i) the amount, if any, by which the cost amount 
to the taxpayer of the taxpayer’s capital interest 
in the transferor immediately before the particu- 
lar time exceeds the fair market value of the 
taxpayer’s capital interest in the transferor im- 
mediately before the particular time, and 


(11) the maximum amount by which the tax- 
payer’s loss from a disposition of a capital in- 
terest otherwise determined could have been re- 
duced because of paragraph 107(1)(c) or (d) if 
the taxpayer’s capital interest in the transferor 
had been disposed of immediately before the 
particular time; 
(1) where paragraph (k) applies to the qualifying dispo- 
sition in respect of a taxpayer, the amount that would 
be determined under that paragraph in respect of the 
qualifying disposition if the amount determined for D 
in that paragraph were nil shall, immediately after the 
particular time, be deducted in computing the cost oth- 
erwise determined of the taxpayer’s capital interest in 
the transferor; 


(m) where paragraphs (j) and (k) do not apply in re- 
spect of the qualifying disposition, the transferor is 
deemed to acquire the capital interest or part of it in 
the transferee trust that is acquired as a consequence 
of the qualifying disposition 
(i) where the transferee trust is a personal trust, at a 
cost equal to nil, and 


(ii) in any other case, at a cost equal to the excess 
determined under paragraph (b) in respect of the 
qualifying disposition; and 
(n) if the transferor is a trust and a taxpayer disposes 
of all or part of an income interest in the transferor 
because of the qualifying disposition and, as a conse- 
quence, acquires an income interest or a part of an in- 
come interest in the transferee trust, for the purpose of 
subsection 106(2), the taxpayer is deemed not to dis- 
pose of any part of the income interest in the transferor 
at the particular time. 
Related Provisions: 53(4)—Effect on ACB of trust interest, 
104(4)(a.4) — Deemed disposition by trust after 107.4(3) applied; 
104(5.3)(c) — No application where election in effect to postpone deemed 
disposition; 104(5.8) — Where property transferred from one trust to an- 
other; 107(4.1)(b)(ii) — Application to subsequent distribution by trust; 
107.4(4) — Fair market value of capital interest in trust; 257 — Formula 
cannot calculate to less than zero. 
History: Subsec. 107.4(3) added by 2001, c. 17, s. 82, applicable 
(a) to dispositions that occur after December 23, 1998 except that, in 
its application to dispositions that occurred in taxation years that en- 
ded before February 28, 2000, the reference to “paragraph 14(1)(b)” 
in subpara. 107.4(3)(e)(ii) shall be read as a reference to “subpara- 
graph 14(1)(a)(v) or paragraph 14(1)(b)”; and 
(b) re 1993 et seq., to transfers of capital property that occurred before 
December 24, 1998, except that, in its application to transfers before 
December 24, 1998, 
(i) the opening words of subsec. 107.4(3) shall be read as follows: 
(3) Where at a particular time there is a qualifying disposi- 
tion of a property by a person or partnership (in this subsec- 
tion referred to as the “transferor”) to a trust (in this subsec- 
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tion referred to as the “transferee trust”), except for the 
purposes of Part XI and regulations made for the purposes 
of that Part 


(11) subsec. 107.4(3) shall be read without reference to paras. (a), 
(c), (g) and (h); 
(111) para. 107.4(3)(b) shall be read as follows: 

(b) the transferee trust’s cost of the property is deemed to 


be the cost amount to the transferor of the property immedi- 
ately before the particular time; 


(iv) subsec. 107.4(3) shall be read as if each amount determined 
under cl. 107.4(3)G)(ii)(B) and the description of D in para. 
107.4(3)(k) were nil; and 


(v) subpara. 107.4(3)(m)(ii) shall be read as follows: 
(11) in any other case, at a cost equal to the amount deter- 


mined under paragraph (b) in respect of the qualifying 
disposition. 


(4) Fair market value of vested interest in trust — 
Where 


(a) a particular capital interest in a trust is held by a 
beneficiary at any time, 


(b) the particular interest is vested indefeasibly at that 
time, 


(c) the trust is not described in any of paragraphs (a) to 
(e.1) of the definition “trust” in subsection 108(1), and 


(d) interests under the trust are not ordinarily disposed 
of for consideration that reflects the fair market value 
of the net assets of the trust, 


the fair market value of the particular interest at that time 
is deemed to be not less than the amount determined by 
the formula 


(A — B) x (C/D) 
where 


A 1s the total fair market value at that time of all proper- 
ties of the trust, 


Bis the total of all amounts each of which is the amount 
of a debt owing by the trust at that time or the amount 
of any other obligation of the trust to pay any amount 
that is outstanding at that time, 


C is the fair market value at that time of the particular 
interest (determined without reference to this subsec- 
tion), and 


D is the total fair market value at that time of all interests 
as beneficiaries under the trust (determined without 
reference to this subsection). 


Related Provisions: 107(1.2) — Fair market value of capital interest in 
trust for purposes of valuation as inventory; 248(9.2) — Meaning of 
“vested indefeasibly”; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 107.4(4) added by 2001, c. 17, s. 82, applicable to dis- 
positions that occur after December 23, 1998. 


Definitions [s. 107.4]: “adjustment time” — 14(5), 248(1); ‘amateur 
athlete trust” — 143.1(1), 248(1); “amount” — 248(1); “beneficiary”? — 
104(1.1), 108(1); “business” — 248(1); “Canada” — 255, Interpretation 
Act 35(1); “capital interest” — 108(1), 248(1); “capital property” — 54, 
248(1); “cemetery care trust’? — 148.1(1), 248(1); “contributor” — 
107.4(1); “cost amount” — 107(1)(e), 248(1); “depreciable property’”” — 
13(21), 248(1); “disposition” — 248(1); “eligible capital expenditure” — 
14(5), 248(1); “eligible capital property” — 54, 248(1); “eligible funeral 
arrangement” — 148.1(1), 248(1); “employee trust’ — 248(1); “employ- 
ees profit sharing plan” — 144(1), 248(1); “fair market value” — 
107.4(4); “filing-due date” — 248(1); “income _ interest” — 108(1), 
248(1); “individual” — 248(1); “inter vivos trust’ — 108(1), 248(1); “life 
insurance policy” — 138(12), , 248(1); “Minister”, “non-resident” — 
248(1); “person”, “personal trust”, “prescribed”, “property” — 248(1); 


“registered education savings plan” — 146.1(1), 248(1); “registered sup- 
plementary unemployment benefit plan” — 145(1), 248(1); “regula- 
tion” — 248(1); » “related” — 251(2)-(6); “resident in Canada” — 


94(3)(a)(vii), 250; “security” — Interpretation Act 35(1); “specified par- 
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ticipating interest”, “taxable Canadian property” —248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “transferor trust” 107.4(2)(a); 
“trust” — 104(1), (3), 108(1), 248(1); “vested indefeasibly” — 248(9.2); 
“writing” — Interpretation Act 35(1). 


108. (1) Definitions — In this subdivision, 


“accumulating income” of a trust for a taxation year 
means the amount that would be the income of the trust 
for the year if that amount were computed 


(a) without reference to paragraphs 104(4)(a) and (a.1) 
and subsections 104(5.1), (5.2) and (12) and 107(4), 


(b) as if the greatest amount that the trust was entitled 
to claim under subsection 104(6) in computing its in- 
come for the year were so claimed, and 


(c) without reference to subsection 12(10.2), except to 
the extent that that subsection applies to amounts paid 
to a trust to which paragraph 70(6.1)(b) applies and 
before the death of the spouse or common-law partner 
referred to in that paragraph; 


History: The definition “accumulating income” in subsec. 108(1) 
amended by 2001, c. 17, subsec. 83(1), applicable to 2000 et seg. The 
definition formerly read: 


“accumulating income” of a trust for a taxation year means the 
amount that would be the income of the trust for the year if that 
amount were 


(a) computed without reference to subsections 104(5.1) and 
(12), 


(b) computed as if the greatest amount that the trust was entitled 
to claim under subsection 104(6) in computing its income for 
the year were so claimed, 


(c) where the trust 
(1) is a pre-1972 spousal trust at the end of the year, 
(11) is described in paragraph 104(4)(a), or 


(111) elected under subsection 104(5.3) for a preceding taxa- 
tion year, 


computed without reference to subsections 104(4), (5) and (5.2) 
and 107(4), 


(d) where the trust is described in paragraph 104(4)(a) and the 
taxpayer's spouse or common-law partner referred to in that 
paragraph died on a day in that year, computed as if any dispo- 
sition by the trust, before the end of that day of capital property, 
land described in an inventory of the trust, Canadian resource 
property or foreign resource property had not occurred, and 


(e) computed without reference to subsection 12(10.2), except 
to the extent that that subsection applies to amounts paid to a 
trust to which paragraph 70(6.1)(b) applies and before the death 
of the spouse or common-law partner referred to in that 
paragraph; 
The definition “accumulating income” in subsec. 108(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The definition “accumulating income” in subsec. 108(1) amended by 
1996, c. 21, subsec. 19(1), applicable to trust taxation years that end after 
July 19, 1995. The definition formerly read: 


“accumulating income” of a trust for a taxation year means the 
amount that would be the income of the trust for the year if this Act 
were read without reference to 


(a) subsections 104(5.1) and (12), 
(b) where the trust 
(i) is a pre-1972 spousal trust at the end of the year, 
(ii) is described in paragraph 104(4)(a), or 
(iii) elected under subsection 104(5.3) for a preceding taxa- 
tion year, 
subsections 104(4), (5), (5.2) and 107(4), and 


(c) subsection 12(10.2), except to the extent that that subsection 
applies to amounts paid to a trust to which paragraph 70(6.1)(b) 
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applies and before the death of the spouse referred to in that 
paragraph; 
The definition “accumulating income” in subsec. 108(1) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(1), applicable to 1991 et 
seq. The definition formerly read: 


“accumulating income” of a trust for a taxation year means the 
amount that would, but for subsection 104(12) and, where the trust 
is a trust described in paragraph 104(4)(a), subsections 104(4), (5), 
(5.2) and 107(4), be its income for the year; 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
Preferred beneficiary election. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


‘‘beneficiary”’ under a trust includes a person beneficially 
interested therein; 

Related Provisions: 104(1.1) — Restricted meaning of “beneficiary” 
for certain purposes; 104(5.5) — Meaning of “beneficiary” for purposes of 
election to postpone deemed disposition; 143.1(1)(e) — Deemed benefici- 
ary of amateur athletes’ reserve fund; 248(3) — Rules applicable in Que- 
bec; 248(13) — Deemed beneficiary for certain purposes; 248(25) — 
Meaning of “beneficially interested”. 


‘capital interest” of a taxpayer in a trust means all rights 
of the taxpayer as a beneficiary under the trust, and after 
1999 includes a right (other than a right acquired before 
2000 and disposed of before March 2000) to enforce pay- 
ment of an amount by the trust that arises as a conse- 
quence of any such right, but does not include an income 
interest in the trust; 

Related Provisions: 53(2)(h), (i) — Reduction in ACB of capital inter- - 
est; 248(1)“capital interest’ — Definition applies to entire Act; 
248(1)‘‘disposition’’(d), (h) — Whether transfer by trust is a disposition of 
capital interest. 


History: The definition “capital interest” in subsec. 108(1), amended by 
2001, c. 17, subsec. 83(2), applicable after 1999. The definition formerly 
read: 


“capital interest” of a taxpayer in a trust means 


(a) in the case of a personal trust or a prescribed trust, a right 
(whether immediate or future and whether absolute or contin- 
gent) of the taxpayer as a beneficiary under the trust to, or to 
receive, all or any part of the capital of the trust, and 


(b) in any other case, a right of the taxpayer as a beneficiary 
under the trust; 


Regulations: 4800.1 (prescribed trust). 


“cost amount” to a taxpayer at any time of a capital in- 
terest or part of the interest, as the case may be, in a trust 
(other than a trust that is a foreign affiliate of the tax- 
payer) means, except for the purposes of section 107.4 
and notwithstanding subsection 248(1), 


(a) where any money or other property of the trust has 
been distributed by the trust to the taxpayer in satisfac- 
tion of all or part of the taxpayer’s capital interest 
(whether on the winding-up of the trust or otherwise), 
the total of 


(i) the money so distributed, and 


(ii) all amounts each of which is the cost amount to 

the trust, immediately before the distribution, of 

each such other property, 

(ii1) [Repealed] 
(a.1) where that time is immediately before the time of 
the death of the taxpayer and subsection 104(4) or (5) 
deems the trust to dispose of property at the end of the 
day that includes that time, the amount that would be 
determined under paragraph (b) if the taxpayer had 
died on a day that ended immediately before that time, 
and 


(b) in any other case, the amount determined by the 
formula 
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where 
A is the total of 


(i) all money of the trust on hand immediately 
before that time, and 


(ii) all amounts each of which is the cost 
amount to the trust, immediately before that 
time, of each other property of the trust, 


B. is the total of all amounts each of which is the 
amount of any debt owing by the trust, or of any 
other obligation of the trust to pay any amount, that 
was outstanding immediately before that time, 


C is the fair market value at that time of the capital 
interest or part thereof, as the case may be, in the 
trust, and é 


D is the fair market value at that time of all capital 
interests in the trust; 


Related Provisions: 107(1)(e) — Cost amount of capital interest in 
trust that is not capital property; 206(1)“cost amount” — Meaning of cost 
amount of capital interest in a trust for foreign-property rules; 248(1) — 
Definition of “cost amount” for other purposes; 248(25.3) — Deemed cost 
of trust units; 257 — Formula cannot calculate to less than zero. 


History: The opening words of the definition “cost amount” in subsec. 
108(1) amended by 2001, c. 17, subsec. 83(4), applicable to 1993 et seq. 
The opening words formerly read: 


“cost amount” to a taxpayer at any time of a capital interest or part 
thereof, as the case may be, in a trust (other than a trust that is a . 
foreign affiliate of the taxpayer) means, notwithstanding the defint- 
tion of “cost amount” in subsection 248(1), 


Para. (a.1) of the definition “cost amount” in subsec. 108(1) added by the 
said c. 17, subsec. 83(5), applicable to deaths that occur after 1999 and, 
where a day before the 2000 taxation year is determined under paragraph 
104(4)(a.4), as amended, in respect of a trust, it applies to deaths that oc- 
cur after December 23, 1998. 


Subpara. (a)(il) of the definition “cost amount” in subsec. 108(1) substi- 
tuted, and subpara. (iii) repealed, by 1994, c. 21, subsec. 48(2), applicable 
after July 13, 1990. Subparas. (a)(ii) and (iii) formerly read: 


(ii) all amounts each of which is the cost amount to the trust, imme- 
diately before the distribution, of each such other property (other 
than eligible capital property in respect of a business of the trust), 
and 


(iii) all amounts each of which is 4/3 of the cost amount to the trust, 
immediately before the distribution, of each such other property that 
is eligible capital property in respect of a business of the trust, and 


The description of A in para. (b) of the definition “cost amount” in subsec. 
108(1) substituted by 1994, c. 21, subsec. 48(3), applicable after July 13, 
1990. That description formerly read: 


A is the total of 


(i) all money of the trust on hand immediately before that 
time, 


(ii) all amounts each of which is the cost amount to the 
trust, immediately before that time, of each other property 
of the trust (other than eligible capital property in respect of 
a business of the trust), and 


(iii) “/s of the total of all amounts each of which is the cu- 
mulative eligible capital of the trust, immediately before 
that time, in respect of a business of the trust, 


Paras. (a), (b) of “cost amount” substituted by 1994, c. 7, Sch. Il CI 991, c¢. 
49), subsec. 77(1), applicable after July 13, 1990. Those paras. formerly 
read: 


(a) in any case where any money or property of the trust has been 
distributed by the trust to the taxpayer in satisfaction of the whole or 
part of the taxpayer’s capital interest, as the case may be (whether 
on the winding-up of the trust or otherwise), the total of the money 
so distributed and all amounts each of which is the cost amount to 
the trust, immediately before the distribution, of a property so dis- 
tributed to the taxpayer, and 


S. 108(1) eli 


(b) in any other case, that proportion of the amount, if any, by 
which the total of all money of the trust on hand immediately before 
that time and all amounts each of which is the cost amount to the 
trust, immediately before that time, of a property of the trust ex- 
ceeds the total of all amounts each of which is the amount of a debt 
owing by the trust, or of any other obligation of the trust to pay any 
amount, that was outstanding immediately before that time, that 


(i) the fair market value at that time of the capital interest or 
part thereof, as the case may be, in the trust, 

is of 
(ii) the fair market value at that time of all capital interests in 
the trust; 


Advance Tax Rulings: ATR-38: Distribution of all of the property of 
an estate. 


“designated income [para, 108(1)(d.1)]” — [Repealed 
under former Act], 


“eligible offset” at any time of a taxpayer in respect of all 
or part of the taxpayer’s capital interest in a trust is the 
portion of any debt or obligation that is assumed by the 
taxpayer and that can reasonably be considered to be ap- 
plicable to property distributed at that time in satisfaction 
of the interest or part of the interest, as the case may be, if 
the distribution is conditional upon the assumption by the 
taxpayer of the portion of the debt or obligation; 


History: The definition “eligible offset” in subsec. 108(1) added by 2001, 
c. 17, subsec. 83(8), applicable after 1999. 


“eligible real property gain” — [Repealed] 
History: The definition “eligible real property gain” in subsec. 108(1) re- 


pealed by 1995, c. 3, subsec. 31(1), applicable to taxation years that begin 
after February 22, 1994. The definition formerly read: 
“eligible real property gain” of a trust has the meaning that would 
be assigned by the definition of that expression in subsection 
110.6(1) if the reference in that definition to “non-qualifying real 
property” were read as “non-qualifying real property as defined in 
subsection 108(1)”; 


The definition “eligible real property gain” in subsec. 108(1,) substituted 
by 1994, c. 21, subsec. 48(1), applicable to 1992 et seg. That definition 
formerly read: 


“eligible real property gain” of a trust has the meaning assigned by 
subsection 110.6(1); 


The definition “eligible real property gain” added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 44(2), applicable to 1992 et seq. 


“eligible real property loss’? — [Repealed] 


History: The definition “eligible real property loss” in subsec. 108(1) re- 
pealed by 1995, c. 3, subsec. 31(1), applicable to taxation years that begin 
after February 22, 1994. The definition formerly read: 


“eligible real property loss” of a trust has the meaning that would be 
assigned by the definition of that expression in subsection 110.6(1) 
if the reference in that definition to “non-qualifying real property” 
were read as “non-qualifying real property as defined in subsection 
108(1)”; 


The definition “eligible real property loss” in subsec. 108(1) substituted by 
1994, c. 21, subsec. 48(1), applicable to 1992 et seg. That definition for- 
merly read: 


“eligible real property loss” of a trust has the meaning assigned by 
subsection 110.6(1); 


The definition “eligible real property loss” added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 44(2), applicable to 1992 et seq. 


“eligible taxable capital gains” of a personal trust for a 
taxation year means the lesser of 


(a) its annual gains limit (within the meaning assigned 
by subsection 110.6(1)) for the year, and 


(b) the amount determined by the formula 
A-B 
where 
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A is its cumulative gains limit (within the meaning 
assigned by subsection 110.6(1)) at the end of the 
year, and 


Bis the total of all amounts designated under subsec- 
tion 104(21.2) by the trust in respect of benefi- 
ciaries for taxation years before that year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: The definition “eligible taxable capital gains” in subsec. 108(1) 


amended by 1995, c. 3, subsec. 31(2), applicable to taxation years that 
begin after February 22, 1994. The definition formerly read: 


“eligible taxable capital gains” of a trust for a taxation year means 
the lesser of 
(a) its annual gains limit for the year (within the meaning that 
would be assigned by the definition of that expression in sub- 
section 110.6(1) if the reference in that definition to “non-quali- 
fying real property” were read as “non-qualifying real property 
as defined in subsection 108(1))”, and 


(b) the amount determined by the formula 


A-B 
where 
A | is its cumulative gains limit at the end of the year (within 
the meaning that would be assigned by the definition of that 
expression in subsection 110.6(1) if the reference in that 
definition to “non-qualifying real property” were read as 
“non-qualifying real property as defined in subsection 
108(1))”, and 
B is the total of all amounts. designated under subsection 
104(21.2) by the trust in respect of beneficiaries in taxation 
years before that year; 
The definition “eligible taxable capital gains” in subsec. 108(1) substituted 
by 1994, c. 21, subsec. 48(1), applicable to 1992 et seq. That definition 
formerly read: 
“eligible taxable capital gains” of a trust for a taxation year means 
the lesser of 
(a) the annual gains limit (within the meaning assigned by the 
definition of that expression in subsection 110.6(1)) of the trust 
for the year, and 


(b) the amount determined by the formula 


A-B 
where 
A is the cumulative gains limit (within the meaning assigned 
by the definition of that expression in subsection 110.6(1) if 


that definition were read without reference to paragraph (c) 
thereof) of the trust at the end of the year, and 


B the total of all amounts each of which is an amount desig- 
nated by the trust under subsection 104(21.2) in respect of a 
beneficiary in a taxation year preceding that year; 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries. 


Forms: T3 SCH 3: Eligible taxable capital gains. 


“excluded property”? means a share of the capital stock 
of a non-resident-owned investment corporation that is 
not taxable Canadian property; 


History: The definition “excluded property” amended by 1998, c. 19, 
subsec. 129(1), applicable after April 26, 1995. It formerly read: 


“excluded property” at a particular time means a share of the capital 
stock of a non-resident-owned investment corporation if, on the first 
day of the first taxation year of the corporation that ends at or after 
the particular time, the corporation does not own property referred 
to in any of clauses 115(1)(b)(v)(A) to (D); 


The definition “excluded property” added by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 44(2), applicable after February 11, 1991. 


“exempt property” of a taxpayer at any time means pro- 
perty any income or gain from the disposition of which by 
the taxpayer at that time would, because the taxpayer is 
non-resident or because of a provision contained in a tax 


Income Tax Act, Part I, Division B 


treaty, not cause an increase in the taxpayer’s tax payable 
under this Part; 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust 
deemed resident in Canada. 


History: The definition “exempt property” in subsec. 108(1) added by 
2001, c. 17, subsec. 83(8), applicable after 1992, except that before 1999, 
the words “tax treaty” shall be read as “convention or agreement with an- 
other country that has the force of law in Canada”. 


‘income interest” of a taxpayer in a trust means a right 
(whether immediate or future and whether absolute or 
contingent) of the taxpayer as a beneficiary under a per- 
sonal trust to, or to receive, all or any part of the income 
of the trust and, after 1999, includes a right (other than a 
right acquired before 2000 and disposed of before March 
2000) to enforce payment of an amount by the trust that 
arises aS a consequence of any such right; 


of trust; 


Related Provisions: 108(3)— Meaning of “income” 
248(1)“income interest” — Definition applies to entire Act. 
History: The definition “income interest” in subsec. 108(1) amended by 
2001, c. 17, subsec. 83(3), applicable in respect of interests created or ma- 
terially altered after January 1987 that were acquired after 10 p.m. EST, 
February 6, 1987. The definition formerly read: 


“income interest” of a taxpayer in a trust means a right (whether 
immediate or future and whether absolute or contingent) of the tax- 
payer as a beneficiary under a personal trust to, or to receive, all or 
any part of the income of the trust; 


Interpretation Bulletins: IT-385R2: Disposition of an income interest 
in a trust. 


‘inter vivos trust’? means a trust other than a testamen- 
tary trust; 


Related Provisions: 143(1)—Communal religious congregation 
deemed to be inter vivos trust; 143.1(1)(a) — Amateur athletes’ reserve 
fund deemed to be inter vivos trust; 146.1(11) — RESP deemed to be inter 
vivos trust for certain purposes; 149(5) — Exception re investment income 
of certain clubs; 207.6(1)— Retirement compensation arrangement 
deemed to be inter vivos trust; 248(1)“inter vivos trust’ — Definition ap- 
plies to entire Act. 


‘“non-qualifying real property” — [Repealed] 
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History: The definition “non-qualifying real property” in subsec. 108(1) 
repealed by 1995, c. 3, subsec. 31(1), applicable to taxation years that be- 
gin after February 22, 1994. The definition formerly read: 
“non-qualifying real property” 
(a) of a trust that is a personal trust has the meaning assigned by 
subsection 110.6(1), and 


(b) of a trust that is not a personal trust has the meaning as- 
signed by subsection 131(6); 


The definition “non-qualifying real property” in subsec. 108(1) added by 
1994, c. 7, Sch. VUI (1993, c. 24), subsec. 44(2), applicable to 1992 et 
seq. 


*“‘pre-1972 spousal trust’’ at a particular time means a 
trust that was 


(a) created by the will of a taxpayer who died before 
1972, or 


(b) created before June 18, 1971 by a taxpayer during 
the taxpayer’s lifetime 


that, throughout the period beginning at the time it was 
created and ending at the earliest of January 1, 1993, the 
day on which the taxpayer’s spouse or common-law part- 
ner died and the particular time, was a trust under which 
the taxpayer’s spouse or common-law partner was enti- 
tled to receive all of the income of the trust that arose 
before the spouse’s or common-law partner’s death, un- 
less a person other than the spouse or common-law part- 
ner received or otherwise obtained the use of any of the 
income or capital of the trust before the end of that 
period; 
Related Provisions: 104(4)(a.1)— Deemed disposition by a trust; 
104(15) — Preferred beneficiary’s share; 104(15)(a) — Allocable amount 
for preferred beneficiary election; 108(3) — Meaning of “income” of 
trust; 108(4) — Trust not disqualified by reason only of payment of cer- 
tain duties and taxes; 248(9.1) — Whether trust created by taxpayer’s will; 
252(3) — Extended meaning of “spouse”. 
History: The closing words of the definition “pre-1972 spousal trust” in 
subsec. 108(1) amended by 2001, c. 17, s. 241, applicable to 2001 et seq. 
except that, if a taxpayer and a person have jointly elected pursuant to s. 
144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the 
amendment applies to the taxpayer and the person in respect of the appli- 
cable taxation year and subsequent taxation years. The closing words for- 
merly read: 
that, throughout the period beginning at the time it was created and 
ending at the earliest of January 1, 1993, the day on which the tax- 
payer’s spouse or common-law partner died and the particular time, 
was a trust under which the taxpayer’s spouse or common-law part- 
ner was entitled to receive all of the income of the trust that arose 
before the spouse or common-law partner’s death, unless a person 
other than the spouse or common-law partner received or otherwise 
obtained the use of any of the income or capital of the trust before 
the end of that period; 
The definition “pre-1972 spousal trust” in subsec. 108(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
The definition “pre-1972 spousal trust” in subsec. 108(1) added by 1994, 
c. 7, Sch. VIII (1993, c. 24), subsec. 44(2), applicable after February 11, 
1991, 
Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gain to beneficiaries. 


“preferred beneficiary” under a trust for a particular 
taxation year of the trust means a beneficiary under the 
trust at the end of the particular year who is resident in 
Canada at that time if 
(a) the beneficiary is 
(i) an individual in respect of whom paragraphs 
118.3(1)(a) to (b) apply for the individual’s taxa- 
tion year (in this definition referred to as the “bene- 
ficiary’s year’’) that ends in the particular year, or 
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(ii) an individual 

(A) who attained the age of 18 years before the 
end of the beneficiary’s year, was a dependant 
(within the meaning assigned by subsection 
118(6)) of another individual for the benefici- 
ary’s year and was dependent on the other indi- 
vidual because of mental or physical infirmity, 
and 


(B) whose income (computed without reference 
to subsection 104(14)) for the beneficiary’s year 
does not exceed the amount used under para- 
graph (c) of the description of B in subsection 
118(1) for the year, and 


(b) the beneficiary is 
(i) the settlor of the trust, 


(11) the spouse or common-law partner or former 
spouse or common-law partner of the settlor of the 
trust, or 


(iii) a child, grandchild or great grandchild of the 
settlor of the trust or the spouse or common-law 
partner of any such person; 

Related Provisions: 104(14) — Preferred beneficiary election. 


History: The definition “preferred beneficiary” in subsec. 108(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Cl. (a)(@i)(B) of the definition “preferred beneficiary” amended by 2000, c. 
19, subsec. 16(1), applicable to 1998 et seg., except that the reference to 
“the amount used under paragraph (c) of the description of B in subsection 
118(1) for the year” shall be read as a reference to 


(a) “$6,956” for the 1998 taxation year; and 
(b) “$7,044” for the 1999 taxation year. 
The clause formerly read: 


(B) whose income (computed without reference to subsection 
104(14)) for the beneficiary’s year does not exceed $6,456, and 


The definition “preferred beneficiary” amended by 1998, c. 19, s. 19, ap- 
plicable to trust taxation years that end after 1996. It formerly read: 


“preferred beneficiary” under a trust for a particular taxation year of 
the trust means an individual 


(a) who is resident in Canada and a beneficiary under the trust 
at the end of the particular year, 


(b) in respect of whom paragraphs 118.3(1)(a) to (b) apply for 
the individual’s taxation year in which the particular year ends, 
and 


(c) who is 
(i) the settlor of the trust, 
(i1) the spouse or former spouse of the settlor of the trust, or 


(iii) a child, grandchild or great grandchild of the settlor of 
the trust, or the spouse of any such person; 


The definition “preferred beneficiary” in subsec. 108(1) amended by 1996, 
c. 21, subsec. 19(2), applicable to trust taxation years that begin after 
1995. The definition formerly read: 


“preferred beneficiary” under any trust means an individual resident 
in Canada who is a beneficiary under the trust and is 


(a) the settlor of the trust, 
(b) the spouse or former spouse of the settlor of the trust, or 


(c) a child, grandchild or great grandchild of the settlor of the 
trust, or the spouse of any such person; 
Interpretation Bulletins: IT-374: Meaning of “settlor” (archived); IT- 


381R3: Trusts — capital gains and losses and the flow-through of taxable 
gains to beneficiaries; IT-394R2: Preferred beneficiary election. 


“qualified farm property” of an individual has the 
meaning assigned by subsection 110.6(1); 
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‘“‘qualified small business corporation share” of an in- 
dividual has the meaning assigned by _ subsection 
110.6(1); 


(a) a trust created by a, person other than the 
“settlor’’, individual, 


(b) a trust created after Novem 12, 1981 1f, before 
the end of the taxation year, property has been contrib- 
uted to the trust otherwise than by an individual on or 
after the individual’s death and as a consequence 
thereof, and 


(a) in relation to a testamentary trust, means the indivi- 
dual referred to in the definition “testamentary trust” 
in this subsection, and 


(b) in relation to an inter vivos trust, 


(i) if the trust was created by the transfer, assign- 
ment or other disposition of property thereto (in 
this paragraph referred to as property. “contrib- 


(c) a trust created before November 13, 1981 if 
(i) after June 28, 1982 property has been contrib- 


uted”’) by not more than one individual and the fair 
market value of such of the property of the trust as 
was contributed by the individual at the time of the 
creation of the trust or at any subsequent time ex- 
ceeds the fair market value of such of the property 
of the trust as was contributed by any other person 
or persons at any subsequent time (such fair market 
values being determined at the time of the making 
of any such contribution), means that individual, 
and 


(11) if the trust was created by the contribution of 
property thereto jointly by an individual and the in- 
dividual’s spouse or common-law partner and by 
no other person and the fair market value of such 
of the property of the trust as was contributed by 
them at the time of the creation of the trust or at 
any subsequent time exceeds the fair market value 
of such of the property of the trust as was contrib- 
uted by any other person. or persons at any subse- 
quent time (such fair market values being deter- 
mined at the time of the making of any such 
contribution), means that individual and the spouse 
or common-law partner; 

Related Provisions: 17(15)‘settlor” — Alternate definition for pur- 


poses of loan by corporation to non-resident; 104(5.6) — Designated 
contributor. 


History: The definition “‘settlor” in subsec. 108(1) amended by ,2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


interpretation Bulletins: IT-374: Meaning of “settlor” (archived): 1 ie 
394R2: Preferred beneficiary election. 


“‘testamentary trust” in a taxation year means a trust or 
estate that arose on and as a consequence of the death of 
an individual (including a trust referred to in subsection 
248(9.1)), other than 


Proposed setae at - 


individual Se 
248(9. 1), other than 


Application: The February | 21, 
will amend the opening words | 


division k i. e. ‘Séctions 104 to 108) of Division: B Be Pat 1 . 
the Act include a trust or estate. The definition “testamentary _ 
trust” in subsection 108(1) is therefore amended to remove the 
reference to “estate” because the references in that definition to — 
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uted to the trust otherwise than by an individual on 
or after the individual’s death and as a “sieiiees vw 
thereof, or 


(ii) before the end of the taxation year, the total fair 
market value of the property owned by the trust 
that was contributed to the trust otherwise than by 
an individual on or after the individual’s death and 
as a consequence thereof and the property owned 
by the trust that was substituted for such property 
exceeds the total fair market value of the property 
owned by the trust that was contributed by an indi- 
vidual on or after the individual’s death and asa 
consequence thereof and the property owned by the 
trust that was substituted for such property, and for 
the purposes of this paragraph the fair market value 
of any property shall be determined as at the time it 
was acquired by the trust; and ; 


- Minister consid 
_ stances), and 


Subdivision k — Trusts and Beneficiaries S. 108(1) tes 


Certain of such debts and obligations would, however, not 
cause a trust or estate to lose its status as a testamentary trust. 
For example, under proposed subparagraph (d)(iii) of the defi- 
nition, a debt or obligation would not affect the status of a trust | 
or estate as a testamentary trust if it is a debt or other obligation 
owed to the specified party, it arose because of a payment 
made by the specified party for or on behalf of the trust or es- 
tate, the trust or estate fully reimburses the specified party 
within a year of the specified party making the: payment and it 
is reasonable to conclude that the specified party would have 
been willing to make the payment if the, senesitind Day dt Gea at 
arm’s length with Clrust or estate. 


-(C) it is reasonable to conclude that the poe ; 

fied party would have been willing to make 
the — Payment if the specified party dealt at : 
_arm’s ee with the trust; _ 


108(1), appiable to trust taxation ykats that | en 
aie 


In your tone you have eangieD concern » that: the inst condi- 


° > it is a ae le ie in 1 suisteion 
party’ S right as a Denier under the 


Aye any ase or oan of pro y) cn by the | 
cea onl to, for or on behalf’ of the trust; oe 


ie 6 coghoa In very ies terms, these conditions are that 
the trust fully reimburse the specified party within a year of 
the specified party making the payment. More precisely, in 
_ exchange for the payment the trust must transfer a property 
_ to the specified party within 12 months after the specified 
_ party made the payment (or, where written application has 
_ been made to the Minister by the trust within that 12 
. months, within any longer period | that the Minister. consid- 
ers reasonable in the circumstances). It must also be reason- 
able to conclude that the specified party would have been 
o willing to make the payment if the Seetiicd, party dealt at 
arm’s Jength with the trust. 


Letter from Ret of Heanee, April 28, 2004: ne 
Dear [xxx]. 


Minder ees Teas ble in the ‘circumstances). Ae a fe- 
sult, where the remaining conditions of proposed subparagraph 
(d)(iii). of that definition are satisfied, to the extent that the cir- — 
cumstances do not involve an attempt to use the estate as a ve- 
hicle for income splitting, the anti-avoidance provisions of the 
Act would not be. expected to APRN, § to cause », the estate to lose 
its status as a testamentary trust. 


For these purposes, we will also icone that ¢ an eis 
tion, otherwise required to be filed before 120 days after the 
amending legislation containing that proposed subparagraph 
(d)(iii) receives Royal Assent, be deemed to have been filed on 
a timely basis if it is filed in writing with the Minister of Na- 


Thank you for your letter of March 3, 2004, concerning a 
posed paragraph (d) of the definition “testamentary trust” i 

subsection 108(1) of the Income Tax Act, contained in the bee 
islative. Proposals and Draft Regulations relating to Income Tax 


tional Revenue within 120 days after that Royal Assent. 
Thank you for writing. — 
Yours sincerely, 


(“Legislative Proposals”), released by the Minister of Finance Brian Ernewein 


on February 2], 2004. 


Subsection 108(1) of the Act defines “testamentary test? gen- 
erally as a trust that arose on and as a consequence of the death 
of an individual, and provides some exceptions to that defini- 
tion. A reference in that definition to a trust includes an estate. 


Proposed paragraph (d) of the definition “testamentary trust” is 
an anti-avoidance rule that is intended to respond to the use of 
testamentary trusts as vehicles for income splitting. That new 
paragraph provides that a testamentary trust. in a taxation year 
does not include a trust or estate that incurs, after December 
20, 2002 and before. the end of the taxation year, a debt or any 
other obligation to pay an amount to, or guaranteed by, a bene- 
ficiary or any other person or partnership (referred to in the 
proposed definition as the “specified party”) with whom any 
beneficiary of the trust or estate does not deal at arm’s length. 


Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 94(1)‘trust’” — Non-resident trust rules apply to 
testamentary trusts; 104(23) — Rules for testamentary trusts; 210.1(a) — 
Part XII.2 does not apply to testamentary trust; 248(1)‘‘testamentary 
trust” — Definition applies to entire Act; 248(8) — Occurrences as a con- 
sequence of death. 


History: The opening words of the definition “testamentary trust” in sub- 
sec. 108(1) substituted by 1994, c. 21, subsec. 48(4), applicable to 1990 et 
seq. The opening words of that definition formerly read: 


“testamentary trust” in a taxation year means a trust or estate that 
arose upon and in consequence of the death of an individual (includ- 
ing a trust referred to in subsection 70(6.1)), other than 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries. 
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“trust” includes an inter vivos trust and a testamentary 
trust but in subsections 104(4), (5), (5.2), (12), (13.1), 
(13.2), (14) and (15) and sections 105 to 107 does not 
include 


(a) an amateur athlete trust, an employee trust, a trust 
described in paragraph 149(1)(0.4) or a trust governed 
by a deferred profit sharing plan, an employee benefit 
plan, an employees profit sharing plan, a foreign re- 
tirement arrangement, a registered education savings 
plan, a registered pension plan, a registered retirement 
income fund, a registered retirement savings plan or a 
registered supplementary unemployment benefit plan, 


(a.1) a trust, other than a trust described in paragraph 
(a) or (d), all or substantially all of the property of 
which is held for the purpose of providing benefits to 
individuals each of whom is provided with benefits in 
respect of, or because of, an office or employment or 
former office or ten os o he giddy, 


: Prangees Amendmer 


‘Which | is 1@)) all fe 
individuals eacl 


Technical Notes: | 
purposes of the 21- 
specified measur 


Pape a 


trusts. 


(b) a related eeeoihs fund trust (within the meaning 
assigned by section 138.1), 


(c) an inter vivos trust deemed by subsection 143(1) to 
exist in respect of a congregation that is a constituent 
part of a religious organization, 


(d) an RCA trust (within the meaning assigned by sub- 
section 207.5(1)), 


(e) a trust each of the beneficiaries under which was at 
all times after it was created a trust referred to in para- 
graph (a), (b) or (d) or a person who is a beneficiary of 
the trust only because of being a beneficiary under a 
trust referred to in any of those paragraphs, or 


(e.1) a cemetery care trust or a trust governed by an 
eligible funeral arrangement, 


and, in applying subsections 104(4), (5), (5.2), (12), (14) 
and (15) and section 106 at any time, does not include 


Proposed Amendment — .108(1 “trust” 

_ between (e.1) and ) .... 
and, in applying subsections 104(4), (5), (5. 2), ay, 
(14) and (15) at any time, does not include —_— 


Application: The February 27, 2004 draft legislation, subsec. ai, 
will amend the portion of the definition “trust” in subsec. 108(1) be- 
tween paras. (e.1) and (f) to read as above, applicable to 1998 et seg. 


esa Notes sent npn ee chee “bs the ret 


Income Tax Act, Part I, Division B 


(f) a trust that, at that time, is a unit trust, or 


(g) a trust all interests in which, at that time, have 
vested indefeasibly, other than 


(i) an alter ego trust, a joint spousal or common- 
law partner trust, a post-1971 spousal or common- 
law partner trust or a trust to which paragraph 
104(4)(a.4) applies, 


(ii) a trust that has elected under subsection 
104(5.3), 


(ii1) a trust that has, in its return of income under - 
this Part for its first taxation year that ends after 
1992, elected that this paragraph not apply, 


(iv) a trust that is at that time resident in Canada 
where the total fair market value at that time of all 
interests in the trust held at that time by benefi- 
claries under the trust who at that time are non-res- 
ident is more than 20% of the total fair market 
value at that time of all interests in the trust held at 
that time by beneficiaries under the trust, 


(v) a trust under the terms of which, at that time, all 
or part of a person’s interest in the trust is to be 
terminated with reference to a period of time (in- 
cluding a period of time determined with reference 
to the person’s death), otherwise than as a conse- 
quence of terms of the trust under which an interest 
in the trust is to be terminated as a consequence of 
a distribution to the person (or the person’s estate) 
of property of the trust if the fair market value of 
the property to be distributed is required to be com- 
mensurate with the fair market value of that inter- 
est immediately before the distribution, or 


(vi) a trust that, before that time and after Decem- 
ber 17, 1999, has made a distribution to a benefici- 
ary in respect of the beneficiary’s capital interest in 
the trust, if the distribution can reasonably be con- 
sidered to have been financed by a liability of the 
trust and one of the purposes of incurring the liabil- 
ity was to avoid taxes otherwise payable under this 
Part as a consequence of ane death of any 
individual; 
Related Provisions: 75(2)— Revocable or reversionary trust; 
94(1)“exempt foreign trust’(f) — Trust under (a.1) excluded from non- 
resident trust rules; 94(3) — Non-resident trust deemed resident in Can- 
ada; 104(1) — Reference to trust or estate; 107.4(4) — Fair market value 
of capital interest in trust; 146.1(1)“trust’” — Meaning of “trust” for RESP; 
210.1(d) — Certain trusts not subject to Part XII.2 tax; 233.2(4) — Re- 
porting requirement re transfers to foreign trust; 233.6(1) — Reporting re- 
quirement re distributions from foreign trust; 248(1)“disposition’(b)(v) — 
Where trustee ceasing to act as agent of beneficiary; 248(1)“trust” — Def- 
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inition outside subdiv. k is that in 104(1); 248(3) — Deemed trusts in Que- 
bec; 248(9.2) — Meaning of “vested indefeasibly”; 248(25.1) — Trust-to- 
trust transfers — deemed same trust; 251(1)(b) — Personal trust and bene- 
ficiary deemed not to deal at arm’s length. 


History: Para. (a.1) of the definition “trust” in subsec. 108(1) added by 
2001, c. 17, subsec. 83(6), applicable to 1999 et seq. 


The portion of the definition “trust” in subsec. 108(1) after para. (e.1) 
amended by the said c. 17, subsec. 83(7), applicable to 1998 ef seq., ex- 
cept that 


(a) it does not apply for the purpose of applying subpara. (g)(iv) of the 
definition before December 24, 1998; and 


(b) where the trust so elects in writing and files the election with the 
Minister of National Revenue on or before the trust’s filing-due date 
for the taxation year of the trust that includes June 14, 2001 (or any 
later day that is acceptable to the Minister), subpara. (g)(v) of the defi- 
nition, as it applies before 2001, shall be read as follows: 


(v) a trust any interest in which may become effective in the 
future, or 


The portion after para. (e.1) formerly read: 


and, in subsections 104(4), (5), (5.2), (12), (14) and (15), does not 
include 


(f) a unit trust, or 


(g) a trust (other than a trust described in paragraph 104(4)(a), a 
trust that has elected under subsection 104(5.3), or a trust that, in its 
return of income under this Part for its first taxation year ending 
after 1992, has elected that this subparagraph not apply) all interests 
in which have vested indefeasibly and no interest in which may be- 
come effective in the future. ; 


Para. (e.1) of the definition “trust” in subsec. 108(1) amended by 1998, c. 
19, subsec. 129(2), applicable to 1993 et seg. Para. (e.1) formerly read: 


(e.1) a trust governed by an eligible funeral arrangement, 


Para. (e.1) added to the definition “trust” in subsec. 108(1) by 1995, c. 21, 
s. 61, applicable to 1993 et seq. 


The preamble to the definition “trust” amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 44(4), applicable to 1993 et seg. That portion for- 
merly read: 


“trust” includes an inter vivos trust and a testamentary trust but, in 
subsections 104(4), (5), (5.2), (12), (14) and (15), does not include a 
unit trust and, in subsections 104(4), (5), (5.2), (12), (13.1), (13.2), 
(14) and (15) and sections 105 to 107, does not include 


Para. (a) of “trust” amended by 1994, c. 7, Sch. VUI (1993, c. 24), subsec. 
44(5), applicable to 1988 et seg. except that, in its application to the 1988 
and 1989 taxation years, the para. shall be read without reference to the 
expression “a foreign retirement arrangement”. Para. (a) formerly read: 


(a) a trust governed by a registered pension plan, a foreign retire- 
ment arrangement, an employees profit sharing plan, a registered 
supplementary unemployment benefit plan, a registered retirement 
savings plan, a deferred profit sharing plan, a registered education 
savings plan, a registered retirement income fund, an employee ben- 
efit plan, an employee trust or a trust described in paragraph 
149(1)(0.4), 


Paras. (e) and (g) of “trust” added and the portion between those paras. 
moved from the preamble by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
44(6), applicable to 1993 et seq. 


Para. (a) of “trust” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
77(2), to add “a foreign retirement arrangement”, applicable to 1990 et 
seq. 

Interpretation Bulletins [subsec. 108(1)“trust”]: IT-394R2: Pre- 
ferred beneficiary election; IT-449R: Meaning of “vested indefeasibly” 
(archived); IT-502: Employee benefit plans and employee trusts; [T-531: 
Eligible funeral arrangements. 


Related Provisions [subsec. 108(1)]: 104(4), (5), (5.2) — Exempt 
property excluded from 21-year deemed disposition. 


Selected Cases [subsec. 108(1)]: Greenberg v. R., [1997] 3 C.T.C. 
2859 (TCC) (Contribution of property to trust caused it to cease to be tes- 
tamentary trust). 


(2) Where trust is a unit trust — For the purposes of 
this Act, a trust is a unit trust at any particular time if, at 
that time, it was an inter vivos trust the interest of each 


S. 108(2)(b)(iv)(A) 


beneficiary under which was described by reference to 
units of the trust, and 


(a) the issued units of the trust included 


(1) units having conditions attached thereto that in- 
cluded conditions requiring the trust to accept, at 
the demand of the holder thereof and at prices de- 
termined and payable in accordance with the con- 
ditions, the surrender of the units, or fractions or 
parts thereof, that are fully paid, or 


(ii) units qualified in accordance with prescribed 
conditions relating to the redemption of the units 
by the trust, 


and the fair market value of such of the units as had 
conditions attached thereto that included such condi- 
tions or as were so qualified, as the case may be, was 
not less than 95% of the fair market value of all of the 
issued units of the trust (such fair market values being 
determined without regard to any voting rights attach- 
ing to units of the trust), 


(b) each of the following conditions was satisfied: 


(i) throughout the taxation year that includes the 
particular time (in this paragraph referred to as the 
“current year’), the trust was resident in Canada, 


(i1) throughout the period or periods (in this para- 
graph referred to as the “relevant periods’’) that are 
in the current year and throughout which the condi- 
tions in paragraph (a) are not satisfied in respect of 
the trust, its only undertaking was 


(A) the investing of its funds in property (other 
than real property or an interest in real 
property), 

(B) the acquiring, holding, maintaining, im- 
proving, leasing or managing of any real pro- 
perty or an interest in real property, that is capi- 
tal property of the trust, or 


(C) any combination of the activities described 
in clauses (A) and (B), 


(111) throughout the relevant periods at least 80% of 
its property consisted of any combination of 


(A) shares, 


(B) any property that, under the terms or condi- 
tions of which or under an agreement, is con- 
vertible into, is exchangeable for or confers a 
right to acquire, shares, 


(C) cash, 


(D) bonds, debentures, mortgages, hypothecary 
claims, notes and other similar obligations, 


(E) marketable securities, 


(F) real property situated in Canada and inter- 
ests in real property situated in Canada, and 


(G) rights to and interests in any rental or roy- 
alty computed by reference to the amount or 
value of production from a natural accumula- 
tion of petroleum or natural gas in Canada, 
from an oil or gas well in Canada or from a 
mineral resource in Canada, 


(iv) either 


(A) not less than 95% of its income for the cur- 
rent year (computed without regard to subsec- 
tions 49(2.1) and 104(6)) was derived from, or 
from the disposition of, investments described 
in subparagraph (iii), or 
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(B) not less than 95% of its income for each of 
the relevant periods (computed without regard 
to subsections 49(2.1) and 104(6) and as though 
each of those periods were a taxation year) was 
derived from, or from the disposition of, invest- 
ments described in aici aos 


Guat at any time as a foe in st” le 
relies npon pe lciys anes subpar. 
| that 


positions of investments 


ay 


mize its -sisk of Dies eas 
eign investments an debt dene 


ONY). the trust’s income would be compute 


of Finance or Parliament will agree. with the rect 


that we intend to make in this regard. Nonethele S, Ne trust that 


this statement of our position is helpful. 
Thank you for writing. _ _ 


Brian Ernewein 
Director, Tax Legislation Diviion: Tax Polion, Berek 


(v) throughout the relevant periods, not more than 
10% of its property consisted of bonds, securities 
or shares in the capital stock of any one corpora- 
tion or debtor other than Her Majesty in right of 
Canada or a province or a Canadian municipality, 
and 


(vi) where the trust would not be a unit trust at the 
particular time if this paragraph were read without 
reference to this subparagraph and subparagraph 


fying amendment to the Act so that, in ea ee 
it + 


Income Tax Act, Part I, Division B 


(iii) were read without reference to clause (F), the 
units of the trust are listed at any time in the cur- 
rent year or in the following taxation year on a pre- 
scribed stock exchange in Canada, or 


(c) the fair market value of the property of the trust at 
the end of 1993 was primarily attributable to real pro- 
perty (or an interest in real property), the trust was a 
unit trust throughout any calendar year that ended 
before 1994 and the fair market value of the property 
of the trust at the particular time is primarily attributa- 
ble to property described in paragraph (a) or (b) of the 
definition “qualified investment” in section 204, real 
property (or an interest in real property) or any combi- 
nation of those properties. 


Related Provisions: 20(1)(e)(i) — Deduction for expenses relating to 
sale of units; 53(1)(d.1), 53(2)(h), G) — ACB of units; 108(1)“trust’(f) — 
Unit trusts excluded from many trust rules; 132(6) — Meaning of “mutual 
fund trust”; 132(6.2)— Mutual fund trust—retention of status; 
248(1)“unit trust” — Definition applies to entire Act; 250(6.1) — Trust 
that ceases to exist deemed resident throughout year; 253.1 — Limited 
partner not considered to carry on business of partnership. 


History: Para. 108(2)(b) amended by 2001, c. 17, subsec. 83(9), applica- 
ble to 1998 et seg. The para. formerly read: 


(b) throughout the taxation year in which the particular time 
occurred 


(i) it was resident in Canada, 
. (ii) its only undertaking was 


(A) the investing of its funds in property (other than real 
property or an interest in real property), 


(B) the acquiring, holding, maintaining, improving, leasing 
or managing of any real property, or interest in real pro- 
perty, that is capital property of the trust, or 


(C) any combination of the activities described in clauses 
(A) and (B), 


(iii) at least 80% of its property consisted of any combination of 
(A) shares, 


(B) any property that, under the terms or conditions of 
which or under an agreement, is convertible into, is ex- 
changeable for or confers a right to acquire, shares, 


(C) cash, 


(D) bonds, debentures, mortgages, notes and other similar 
obligations, 


(E) marketable securities, 


(F) real property situated in Canada and interests in such 
property, and 


(G) rights to and interests in any rental or royalty computed 
.by reference to the amount or value of production from a 
natural accumulation of petroleum or natural gas in Can- 
ada, from an oil or gas well in Canada or from a mineral 
resource in Canada, 


(iv) not less than 95% of its income (determined without refer- 
ence to subsections 49(2.1) and 104(6)) for the year was de- 
rived from, or from the disposition of, investments described i in 
subparagraph (iii), and 


(v) not more than 10% of its property consisted of bonds, secur- 
ities or shares in the capital stock of any one corporation or 
debtor other than Her Majesty in right of Canada or a Protec’ 
or a Canadian municipality, 


and, where the trust would not be a unit trust at the particular time if 
subparagraph (iii) were read without reference to the words “real 
property (or interests in real property) situated in Canada”, the units 
of the trust are listed at any time in the year or in the following 
taxation year on a prescribed stock exchange in Canada, or 
Cls. 108(2)(b)Gi)(A) and (B), subpara. 108(2)(b)(a1i), and the closing 
words of para. 108(2)(b) amended, para. 108(2)(c) added, by 1998, c. 19, 
subsecs. 129(3)-(6), applicable to 1994 et seq. Cls. 108(2)(b)(ii)(A) and 
(B), subpara. 108(2)(b)(iii) and the closing words of para. 108(2)(b) for- 
merly read: 


(A) the investing of its funds in property (other than real property), 


870 


Subdivision k — Trusts and Beneficiaries 


(B) the acquiring, holding, maintaining, improving, leasing or man- 
aging of any real property that is capital property of the trust, or 


(iii) at least 80% of its property consisted of any combination of 
shares, bonds, mortgages, marketable securities, cash, real property 
situated in Canada or rights to or interests in any rental or royalty 
computed by reference to the amount or value of production from a 
natural accumulation of petroleum or natural gas in Canada, from an 
oil or gas well in Canada or from a mineral resource in Canada, 


se eee 


and, where the trust would not be a unit trust at the particular time 

if subparagraph (iii) were read without reference to the words “real 
property situated in Canada’, the units of the trust are listed at any 
time in the year or in the following taxation year on a prescribed 
stock exchange in Canada. 


Para. 108(2)(b) amended by 1995, c. 21, s. 66, applicable to 1994 et seq. 
Para. (b) formerly read: 


(b) throughout the taxation year in which the particular time oc- 
curred it complied with the following conditions: 


(i) it was resident in Canada, 
(11) its only undertaking was the investing of funds of the trust, 


(ili) at least 80% of its property throughout the year consisted of 
shares, bonds, mortgages, marketable securities, cash or rights 
to or interests in any rental or royalty computed by reference to 
the amount or value of production from a natural accumulation 
of petroleum or natural gas in Canada, from an oil or gas well in 
Canada or from a mineral resource in Canada, 


(iv) not less than 95% of its income (determined without refer- 
ence to subsections 49(2.1) and 104(6)) for the year was de- 
rived from, or from dispositions of, investments described in 
subparagraph (ili), 


(v) at no time in the year did more than 10% of its property 
consist of shares, bonds or securities of any one corporation or 
debtor other than Her Majesty in right of Canada or a province 
or a Canadian municipality, and 


(vi) where there were prescribed for the purposes of this subpar- 
agraph conditions relating to the number of unit holders, disper- 
sal of ownership of its units or public trading of its units, all 
holdings of and transactions in its units accorded with those 
conditions. 


Subpara. 108(2)(b)(iv) amended by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 77(3), to add “(determined without reference to subsections 49(2.1) 
and 104(6))’, applicable to 1990 et seg. 


Regulations: 3200 (prescribed stock exchange). 


.T. Technical News: No. 6 (mutual funds trading — meaning of “‘in- 
vesting its funds in property” in 108(2)(b)(i)(A)). 


(3) Income of a trust in certain provisions — For 
the purposes of the definition “income interest” in subsec- 
tion (1), the income of a trust is its income computed 
without reference to the provisions of this Act and, for the 
purposes of the definition “pre-1972 spousal trust” in sub- 
section (1) and paragraphs 70(6)(b) and (6. 1)(b), 
73(1.01)(c) and 104(4)(a), the income of a trust is its in- 
come computed without reference to the provisions of this 
Act, minus any dividends included in that income 


Proposed Amendment — 108(3) PPERUDG 
words | 


3) Income of a trust in certain provisions — vo sees 7 
the purposes of the definition “income interest” in sub- _ 


section (1) and the definition “exempt foreign trust” in 
subsection 94(1), the income of a trust is its income — 
computed without reference to the provisions of this Act 


and, for the purposes of the definition “pre-1972 spousal — 


trust” in subsection (1) and paragraphs 70(6)(b) and — 
(6.1)(b), 73(1.01)(c) and 104(4)(a), the income of a trust _ 
is its income computed without reference to the provi- 
sions of this Act, minus any dividends included in that 
income 


S. 108(4) 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs_ 89) , subsec 24(3), hi amen Ae oppents words of sub- 


) nineer ta : 
SMR lorie Le 


(a) that are amounts not itithidedd erey reason of section 
83 in computing the income of the trust for the pur- 
poses of the other provisions of this Act; 


(b) that are described in subsection 131(1); or 


(c) to which subsection 131(1) applies by reason of 
subsection 130(2). 


Related Provisions: 108(5) — Interpretation. 


History: The opening words of subsec. 108(3) amended by 2001, c. 17, 
subsec. 83(10), applicable to 2000 et seg., except for the purpose of apply- 
ing s. 73 to transfers that occur before 2000. The opening words formerly 
read: 


(3) For the purposes of the definition “income interest” in subsec- 
tion (1), the income of a trust is its income computed without refer- 
ence to the provisions of this Act and, for the purposes of the defini- 
tion “‘pre-1972 spousal trust” in subsection (1) and paragraphs 
70(6)(b) and (6.1)(b), 73(1)(c) and 104(4)(a), the income of a trust 
is its income computed without reference to the provisions of this 
Act, minus any dividends included therein 


That portion of subsec. 108(3) preceding para. (a) amended by 1994, c. 7, 
Sch. VHI (1993, c. 24), subsec. 44(7), applicable to 1991et seg. That por- 
tion formerly read: 


(3) For the purposes of the definition “income interest” in subsec- 
tion (1), the income of a trust is its income computed without refer- 
ence to the provisions of this Act and, for the purposes of subpara- 
graphs 70(6)(b)(i), 73(1)(c)G) and 104(4)(a)(ii1), the income of a 
trust is its income computed without reference to the provisions of 
this Act, minus any dividends included therein 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT- 
385R2: Disposition of an income interest in a trust. 


(4) Trust not disqualified — For the purposes of the 
definition “pre-1972 spousal trust” in subsection (1), sub- 
paragraphs 70(6)(b)(ii) and (6.1)(b)(ii) and paragraphs 
73(1.01)(c) and 104(4)(a), where a trust was created by a 
taxpayer whether by the taxpayer’s will or otherwise, no 
person is deemed to have received or otherwise obtained 
or to be entitled to receive or otherwise obtain the use of 
any income or capital of the trust solely because of the 
payment, or provision for payment, as the case may be, 
by the trust of 


(a) any estate, legacy, succession or inheritance duty 
payable, in consequence of the death of the taxpayer 
or a spouse or common-law partner of the taxpayer 
who is a beneficiary under the trust, in respect of any 
property of, or interest in, the trust; or 


(b) any income or profits tax payable by the trust in 
respect of any income of the trust. 
Related Provisions: 248(8) — Occurrences as a consequence of death; 
248(9.1) — Whether trust created by taxpayer’s will. 
History: Subsec. 108(4) amended by 2001, c, 17, subsec. 83(11), applica- 
ble to 2000 et seq., except for the purpose of applying s. 73 to transfers 
that occur before 2000. The subsec. formerly read: 
(4) For the purposes of the definition “pre-1972 spousal trust” in 
subsection (1) and subparagraphs 70(6)(b)(ii) and (6.1)(b)(ii), 
73(1)(c)(ii) and 104(4)(a)(iv), where a trust was created by a tax- 
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payer whether by the taxpayer’s will or otherwise, a person, other 
than the taxpayer’s spouse or common-law partner, shall be deemed 
not to have received or otherwise obtained or to be entitled to re- 
ceive or otherwise obtain the use of any income or capital of the 
trust solely because of the payment, or provision for payment, as the 
case may be, by the trust of 


(a) any estate, legacy, succession or inheritance duty payable, in 
consequence of the taxpayer’s death, in respect of any property 
of, or interest in, the trust; or 


(b) any income or profits tax payable by the trust in respect of 
any income of the trust. 


Subsec. 108(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


That portion of subsec. 108(4) preceding para. (a) amended by 1994, c. 7, 
Sch. VII (1993, c. 24), subsec. 44(8), applicable to 1991 et seg. That por- 
tion formerly read: 


(4) Trust not disqualified by reason only of payment of certain 
duties and taxes — For greater certainty, for the purposes of sub- 
paragraphs 70(6)(b)(ii), 73(1)(c)(@i) and 104(4)(a)(iv), where a trust 
has been created by a taxpayer whether by the taxpayer’s will or 
otherwise, a person, other than the taxpayer’s spouse, shall be 
deemed not to have received or otherwise obtained or to be entitled 
to receive or otherwise obtain the use of any of the income or capi- 
tal of the trust, by reason only of the payment, or provision for pay- 
ment, by the trust of 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(5) Interpretation — Except as otherwise provided in 
this Part, 


(a) an amount included in computing the income for a 
taxation year of a beneficiary of a trust under subsec- 
tion 104(13) or (14) or section 105 shall be deemed to 
be income of the beneficiary for the year from a pro- 
perty that is an interest in the trust and not from any 
other source, and 


(b) an amount deductible in computing the amount 
that would, but for subsections 104(6) and (12), be the 
income of a trust for a taxation year shall not be de- 
ducted by a beneficiary of the trust in computing the 
beneficiary’s income for a taxation year, 


but, for greater certainty, nothing in this subsection shall 
affect the application of subsection 56(4.1), sections 74.1 
to 75 and 120.4 and subsection 160(1.2) of this Act and 
section 74 of the Income Tax Act, chapter 148 of.the Re- 
vised Statutes of Canada, 1952. 


Related Provisions: 3 — Calculation of income; 129(4) — “Canadian 
investment income” and “foreign investment income” defined. 


History: the closing words of subsec. 108(5) amended by 2000, c. 19, 
subsec. 16(2), applicable to 2000 et seg. The closing words formerly read: 


but, for greater certainty, nothing in this subsection shall affect the 
application of subsection 56(4.1) and sections 74.1 to 75 of this Act 
and section 74 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-243R4: Dividend. refund to_ private 
corporations. 


(6) Variation of trusts — Where at any time the terms 
of a trust are varied 


(a) for the purposes of subsections 104(4), (5) and 
(5.2) and subject to paragraph (b), the trust is, at and 
after that time, deemed to be the same trust as, and a 
continuation of, the trust immediately before that time; 


(b) for greater certainty, paragraph (a) does not affect 
the application of paragraph 104(4)(a.1); and 


(c) for the purposes of paragraph 53(2)(h), subsection 
107(1), paragraph (j) of the definition “excluded right 
or interest” in subsection 128.1(10) and the definition 


Income Tax Act, Part I, Division B 


“personal trust” in subsection 248(1), no interest of a 
beneficiary under the trust before it was varied is con- 
sidered to be consideration for the interest of the bene- 
ficiary in the trust as varied. 


History: Subsec. 108(6) amended by 2001, c. 17, subsec. 83(12), applica- 
ble to 2000 et seg. The subsec. formerly read: 


(6) For the purposes of subsections 104(4), (5) and (5.2), where at 
any time the terms of a trust are varied, the trust shall at and after 
that time be deemed to be the same trust as, and a continuation of, 
the trust immediately before that time, but, for greater certainty, 
nothing in this subsection affects the application of paragraph 
104(4)(a.1). 


Subsec. 108(6) added by 1994, c. 7, Sch. VHT (1993, c. 24), subsec. 44(9), 
applicable to variations occurring after February 11, 1991. 


(7) Interests acquired for consideration — For the 
purposes of paragraph 53(2)(h), subsection 107(1), para- 
graph (j) of the definition “excluded right or interest” in 
subsection 128.1(10) and the definition “personal trust” in 
subsection 248(1), 


(a) an interest in a trust is deemed not to be acquired 
for consideration solely because it was acquired in sat- 
isfaction of any right as a beneficiary under the trust to 
enforce payment of an amount by the trust; and 


(b) where all the beneficial interests in a particular in- 
ter vivos trust acquired by way of the transfer, assign- 
ment or other disposition of property to the particular 
trust were acquired by 


(i) one person, or 


(11) two or more persons who would be related to 
each other if 


(A) a trust and another person were related to 
each other, where the other person is a benefici- 
ary under the trust or is related to a beneficiary 
under the trust, and 


(B) a trust and another trust were related to each 
other, where a beneficiary under the trust is a 
beneficiary under the other trust or is related to 
a beneficiary under the other trust, 


any beneficial interest in the particular trust acquired 
by such a person is deemed to have been acquired for 
no consideration. 


History: Subsec. 108(7) added by 2001, c. 17, subsec. 83(12), applicable 
after December 23, 1998. 


Definitions [s. 108]: “alter ego trust’ —248(1); “amateur: athlete 
trust” — 143.1(1)(a), 248(1); “amount” — 248(1); “arm’s length” — 
251(1); “beneficially interested” — 248(25); “beneficiary” — 108(1); 
“calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, Interpre- 
tation Act 35(1); “capital gain” — 39(1)(a), 248(1); “capital interest” — 
108(1), 248(1); “capital property” — 54, 248(1); “cemetery care trust”, 
“common-law _ partner’ — 248(1); | “common-law _ partner” — 248(1); 
“consequence” — 248(8); “corporation” — 248(1), Interpretation Act 
35(1); “cost amount” — 107(1)(e),..108(1); “created by the taxpayer’s 
will” — 248(9.1); “deferred profit sharing plan” — 147(1), 248(1); “dis- 
position” — 248(1); “dividend” — 248(1); “eligible capital property” — 
54, 248(1); “eligible funeral arrangement” — 148.1(1), 248(1); “employee 
benefit plan”, “employee trust” — 248(1); “estate” — 104(1), 248(1); 
“employees profit sharing plan” — 144(1), 248(1); “fair market value” — 
107.4(4); “foreign affiliate’ — 95(1), 248(1); “foreign investment en- 
tity” — 94.1(1), 248(1); “foreign retirement arrangement” — 248(1); “Her 
Majesty” — Interpretation Act 35(1); “income of beneficiary” — 108(5); 
“income of trust” — 108(3); “income interest’ — 108(1), 248(1); “indivi- 
dual” — 248(1); “inter vivos trust’? — 108(1), 248(1); “joint spousal or 
common-law partner trust’, “mineral resource”, “Minister” — 248(1);. 
“month” — Interpretation Act 28, 35(1); “non-resident” — 248(1); “non- 
resident-owned investment corporation” — 133(8), 248(1); “oil or gas 


well” — 248(1); “participating interest” — 94.1(1), 94.1(2)(s), 248(1); 
“person”, “personal trust’, “post-1971 spousal or common-law partner 
trust” — 248(1); “pre-1972 spousal trust” — 108(1); “prescribed” — 


248(1); “prescribed stock exchange in Canada” — Reg. 3200; “prescribed 
trust” — Reg. 4800.1; “property” — 248(1); “province” — Interpretation 
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Act 35(1); “registered education savings plan” — 146.1(1), 248(1); “regis- 
tered pension plan” — 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“registered supplementary unemployment benefit plan” — 145(1), 248(1); 


(ii) where rights under the agreement were not ac- 
quired by the taxpayer as a result of a disposition 
of rights to which subsection 7(1.4) applied, 


“related” — 251(2)-(6); “relevant periods” — 108(2)(b)(ii); “resident in 
Canada” — 94(3)(a)(vii), 250; “retirement compensation arrangement”, 
“share” — 248(1); “spouse” — 252(3); “tax treaty” — 248(1); “taxation 
year’ — 104(23)(a), 249; “taxpayer” — 248(1); “testamentary trust’ — 
108(1), 248(1); “trust” — 104(1), (3), 108(1), 248(1); “undertaking” — 
253.1(a); “unit trust” — 108(2), 248(1); “vested indefeasibly” — 248(9.2); 
“written” — Interpretation Act 35(1)‘writing”’. 


DIVISION C — COMPUTATION OF TAXABLE 
INCOME 


109. [Repealed under former Act] 


110. (1) Deductions permitted — For the purpose of 
computing the taxable income of a taxpayer for a taxation 
year, there may be deducted such of the following 
amounts as are applicable: 


(a) [Repealed under former Act] 


Selected Cases [para. 110(1)(a)]: Bradley v. R., [1998] 3 C.T.C. 393 
(FCA) (Forgiveness of non-existent loan could not be part of carry 
forward). 


(A) the amount payable by the taxpayer to ac- 
quire the security under the agreement is not 
less than the amount by which 


(1) the fair market value of the security at the 
time the agreement was made 


exceeds 


(II) the amount, if any, paid by the taxpayer 
to acquire the right to acquire the security, 
and 


(B) at the time immediately after the agreement 
was made, the taxpayer was dealing at arm’s 
length with 


(1) the particular qualifying person, 


(II) each other qualifying person that, at the 
time, was an employer of the taxpayer and 
was not dealing at arm’s length with the par- 
ticular qualifying person, and 


(III) the qualifying person of which the tax- 
payer had, under the agreement, a right to 
acquire a security, and 


(ii1) where rights under the agreement were ac- 
quired by the taxpayer as a result of one or more 
dispositions to which subsection 7(1.4) applied, 


(b)—(b.1) [Repealed under former Act] 
Selected Cases [para. 110(1)(b.1)]: Friedberg v. Canada, [1992] 1 


C.T.C. 1 (FCA); leave to appeal to SCC refused (July 2, 1992), Doc. 
22990 [unreported] (No deduction was permitted in respect of a gift where 
taxpayer had no title to property when he donated it). 


(c) [Repealed under former Act] 


Selected Cases [para. 110(1)(c)]: Brown v. Canada, [1995] 1 C.T.C. 
208 (FCTD) (“Designed” can be read as meaning “intended”. Air condi- 
tioner deductible as medical expense). 


(d) employee [stock] options — an amount equal 
to ' of the amount of the benefit deemed by subsec- 
tion 7(1) to have been received by the taxpayer in the 
year in respect of a security that a particular qualifying 
person has agreed after February 15, 1984 to sell or 
issue under an agreement, or in respect of the transfer 
or other disposition of rights under the agreement, if 


(i) the security 


(A) is a prescribed share at the time of its sale 
or issue, as the case may be, 


(B) would have been a prescribed share if it 
were issued or sold to the taxpayer at the time 
the taxpayer disposed of rights under the 
agreement, 


(C) would have been a unit of a mutual fund 
trust at the time of its sale or issue if those units 
issued by the trust that were not identical to the 
security had not been issued, or 


(D) would have been a unit of a mutual fund 
trust if 


(I) it were issued or sold to the taxpayer at 
the time the taxpayer disposed of rights 
under the agreement, and 


(II) those units issued by the trust that were 
not identical to the security had not been 
issued, 
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(A) the amount payable by the taxpayer to ac- 
quire the security under the agreement is not 
less than the amount that was included, in re- 
spect of the security, in the amount determined 
under subparagraph 7(1.4)(c)(i) with respect to 
the most recent of those dispositions, 


(B) at the time immediately after the agreement 
the rights under which were the subject of the 
first of those dispositions (in this subparagraph 
referred to as the “original agreement’) was 
made, the taxpayer was dealing at arm’s length 
with 

(1) the qualifying person that made the origi- 

nal agreement, 


(II) each other qualifying person that, at the 
time, was an employer of the taxpayer and 
was not dealing at arm’s length with the 
qualifying person that made the original 
agreement, and 


(III) the qualifying person of which the tax- 
payer had, under the original agreement, a 
right to acquire a security, 


(C) the amount that was included, in respect of 
each particular security that the taxpayer had a 
right to acquire under the original agreement, in 
the amount determined under subparagraph 
7(1.4)(c)(iv) with respect to the first of those 
dispositions was not less than the amount by 
which 


(1) the fair market value of the particular se- 
curity at the time the original agreement was 
made 


exceeded 


(II) the amount, if any, paid by the taxpayer 
to acquire the right to acquire the security, 
and 


S. 110(1)(d)(iii)(D) 


(D) for the purpose of determining if the condi- 
tion in paragraph 7(1.4)(c) was satisfied with 
respect to each of the particular dispositions fol- 
lowing the first of those. dispositions, 


(I) the amount that was included, in respect 
of each particular security that could be ac- 
quired under the agreement the rights under 
which were the subject of the particular dis- 
position, in the amount determined under 
subparagraph 7(1.4)(c)(iv) with respect to 
the particular disposition 


was not less than 


(II) the amount that was included, in respect 
of the particular security, in the amount de- 
termined under subparagraph 7(1.4)(c)(ii) 
with respect to the last of those dispositions 
preceding the particular disposition; 


Related Provisions: 7(1.4)— Rules where options exchanged; 
7(1.5) — Rules where securities exchanged; 7(1.7) — Deemed disposition 
where rights cease to be exercisable; 7(2) — Securities held by trustee; 
7(6)(a) — Sale to trustee for employees; 7(7) — Definitions; 7(14) 
Deferral deemed valid at CCRA’s discretion; 110(1)(d.01) — Deduction 
on donating employee stock-option shares to charity; 110(1)(d.1) — Alter- 
native deduction; 110(1.5)-— Determination of amounts; 110(1.7), 
(1.8) — Reduction in exercise price of stock option; 110.1(3)(b)G) — Re- 
duced recapture on donation of property to charity; 111(8)“non-capital 
loss’ A:E — Amount included in non-capital loss; 111.1 — Order of ap- 
plying provisions; 114.2— Deductions in. separate _ returns; 
127.52(1)(h)(Gii) — Deduction partly allowed for minimum tax purposes; 
164(6.1) — Exercise or disposition of employee stock option by legal rep- 
resentative of deceased employee. 


History: The opening words of para. 110(1)(d) amended by 2001, c. 17, 
subsec. 84(1) to replace the fraction “1/4” with “1/2”, applicable to 2000 
et seq. except that, for the 2000 taxation year, the reference shall be read 
as a reference to 


(a) the fraction “1/4”, if the transaction; event or circumstance as a 
result of which a benefit is deemed by subsec. 7(1), as amended, to 
have been received by a taxpayer occurred before February 28, 2000, 
and 


(b) the fraction “1/3”, if the transaction, event or circumstance as a 
result of which a benefit is deemed by subsec. 7(1), as amended, to 
have been received by a taxpayer occurred after February 27, 2000 
and before October 18, 2000. 


Subparas. 110(1)(d)(ii) and (iii) amended by the said c. 17, subsec. 84(2), 
applicable to 1998 et seg. The subparas. formerly read: 


(11) where rights under the agreement were not acquired by the tax- 
payer as a result of the disposition of rights to which subsection 
7(1.4) applied, 


(A) the amount payable by the taxpayer to acquire the security 
under the agreement (determined without reference to any 
change in the value of a currency of a country other than Can- 
ada relative to Canadian currency during the period between the 
time the agreement was made and the time the security was ac- 
quired) is not less than the amount by which 


(1) the fair market value of the security at the time the 
agreement was made 


exceeds 


(iI) the amount, if any, paid by the taxpayer to acquire the 
right to acquire the security, and 


(B) immediately after the agreement was made, the taxpayer 
was dealing at arm’s length with the particular person and with 
each qualifying person with which the particular person was not 
dealing at arm’s length, and 


(iii) where rights under the agreement were acquired by the tax- 
payer as a result of one or more dispositions to which subsection 
7(1.4) applied, 


(A) the amount payable by the taxpayer, to acquire the old se- 
curity under the exchanged option in respect of the first of those 
dispositions (determined without reference to any change in the 
value of a currency of a country other than Canada relative to 
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Canadian currency during the period between the time the 
agreement was made and the time the security was acquired), 
was not less than the amount by which 


(1) the fair market value of the old security at the time the 
agreement in respect of the exchanged option was made 


exceeds 


(II) the amount, if any, paid by the taxpayer to acquire the 
right to acquire the old security, and 


(B) immediately after each of those dispositions, the taxpayer 
was dealing at arm’s length with 


(I) the qualifying person with whom the taxpayer entered 
' into an agreement to receive consideration in respect of the 
disposition, and 


(II) each qualifying person with which the qualifying per- 
son described in subclause (I) did not deal at arm’s length; 


Para. 110(1)(d) amended by 1999, c. 22, s. 26, applicable to 1998 et seq. It 
formerly read: 


(d) employee stock options — where, after February 15, 1984, 


(i) a corporation has agreed to sell, issue or cause to be issued to 
the taxpayer a share of its capital stock or of the capital stock of 
another corporation with which it does not deal at arm’s length, 


(ii) the share was a prescribed share at the time of its sale or 
issue, as the case may be, or, where the taxpayer has disposed 
of rights under the agreement, the share would have been a pre- 
scribed share if it were issued or sold to the taxpayer at the time , 
the taxpayer disposed of such rights, 


(111) the amount payable by the taxpayer to acquire the share 
under the agreement (determined without reference to any 
change in the value of a currency of a country other than Can- 
ada relative to Canadian currency during the period between the ~ 
time the agreement was made and the time the share was ac- 
quired) is not less than the amount by which 


(A) the fair market value of the share at the time the agree- 
ment was made 


exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the 
right to acquire the share, 


or where the rights under the agreement were acquired by the 
taxpayer as a result of one or more dispositions of rights to 
which subsection 7(1.4) applied, the amount payable by the tax- 
payer to acquire the old share under the original option (deter- 
mined without reference to any change in the value of a cur- 
rency of a country other than Canada relative to Canadian 
currency during the period between the time the agreement was 
made and the time the share was acquired) that was disposed of 
in consideration for a new option in the first such disposition 
was not less than the amount by which 


(C) the fair market value of the old share at the time the 
agreement in respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire tne 
right to acquire the old share, and 


(iv) at the time immediately after the agreement was made and, 
where the rights under the agreement were acquired by the tax- 
payer as a result of one or more dispositions to which subsec- 
tion 7(1.4) applied, at the time the agreement in respect of the 
original option was made and at the time immediately after 
each disposition, the taxpayer was dealing at arm’s length with 
the corporation, the other corporation and the corporation of 
which the taxpayer is an employee, 


an amount equal to '/4 of the amount. of the benefit deemed by sub- 
section 7(1) to have been received by the taxpayer in the year in 
respect of the share or the transfer or other disposition of the rights 
under the agreement, 


Subpara. 110(1)(d)(ii) substituted by, 1994, c. 21, subsec. 49(1), applica- 
ble to 1992 et seg. That subpara. formerly read: 


(111) the amount payable by the taxpayer to acquire the share under 
the agreement is not less than the amount by which 


(A) the fair market value of the share at the time the agreement 
was made 
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exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the right 
to acquire the share, 


or where the rights under the agreement were acquired by the tax- 
payer as a result of one or more dispositions of rights to which sub- 
section 7(1.4) applied, the amount payable by the taxpayer to ac- 
quire the old share under the original option that was disposed of in 
consideration for a new option in the first such disposition was not 
less than the amount by which 


(C) the fair market value of the old share at the time that the 
agreement in respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire the right 
to acquire the old share, and 


Para. 110(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
78(1), to substitute subparas. (i) to (iv), applicable to 1988 et seqg., except 
that, in the application of the para. with respect to shares acquired or rights 
in respect of shares transferred or otherwise disposed of before 1990, the 
reference therein to “'/4” shall be read as “'/3”. Subparas. (i) to (iv) for- 
merly read: 

(i) a corporation has agreed to sell or issue to the taxpayer a share of 

its capital stock or the capital stock of another corporation with 

which it does not deal at arm’s length, 


(11) the share was a prescribed share at the time of its sale or issue, 
as the case may be, or, in circumstances where the taxpayer has dis- 
posed of the taxpayer’s rights under the agreement, the share would 
have been a prescribed share if it were issued or sold to the taxpayer 
at the time the taxpayer disposed of his rights, 


(111) the amount payable by the taxpayer to acquire the share under 
the agreement is not less than the fair market value of the share at 
the time the agreement was made, and 


(iv) at the time immediately after the agreement was made the tax- 
payer was dealing at arm’s length with the corporation, the other 
corporation and the corporation of which the taxpayer is an 
employee, 


Selected Cases [para. 110(1)(d)]: McAnulty v. R., [2002] 1 C.T.C. 
2035 (TCC) (Option granted when officer with ostensible authority com- 
mitted to it; board resolutions merely confirmatory). 


Regulations: 6204 (prescribed share). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock op- 
tions; IT-151R5: Scientific research and experimental development 
expenditures. 


.T. Technical News: No. 7 (stock options plans — receipt of cash: in 
lieu of shares); No. 19 (Securities option plan — disposal of securities op- 
tion rights for shares). 


(d.01) charitable donation of employee option 
securities — subject to subsection (2.1), where the 
taxpayer disposes of a security acquired in the year by 
the taxpayer under an agreement referred to in subsec- 
tion 7(1) by making a gift of the security to a qualified 
donee (other than a private foundation), an amount in 
respect of the disposition of the security equal to '/s of 
the lesser of the benefit deemed by paragraph 7(1)(a) 
to have been received by the taxpayer in the year in 
respect of the acquisition of the security and the 
amount that would have been that benefit had the 
value of the security at the time of its acquisition by 
the taxpayer been equal to the value of the security at 
the time of the disposition, if 


(i) the security is a security described in subpara- 
graph 38(a.1)(), 

(11) [Repealed] 

(iii) the gift is made in the year and on or before 


the day that is 30 days after the day on which the 
taxpayer acquired the security, and 


(iv) the taxpayer is entitled to a deduction under 
paragraph (d) in respect of the acquisition of the 
security; 


S. 110(1)(d.3) 


Related Provisions: 7(1.3)— Order of disposition of securities; 
7(2) — Securities held by trustee; 7(6)(a) — Sale to trustee for employees; 
38(a.1) — Parallel inclusion rate for capital gains on donated shares; 
110(2.1) — Donation made with proceeds of sale; 111(8)‘non-capital 
loss” A:E — Amount included in non-capital loss; 127.52(1)(h)(iii) — De- 
duction allowed for minimum tax purposes. 

History: Subpara. 110(1)(d.01)(ii) repealed by 2002, c. 9, subsec. 33(1), 
applicable to dispositions that occur after 2001. The subpara. formerly 
read: 


(ii) the taxpayer acquired the security after February 27, 2000 and 
before 2002, 


Para. 110(1)(d.01) added by 2001, c. 17, subsec. 84(3), applicable to 2000 
et seq. except that, for the 2000 taxation year, the reference to the fraction 
“1/4” shall be read as a reference to the fraction “1/3” if the transaction, 
event or circumstance as a result of which a benefit is deemed by subsec. 
7(1), as amended by 2001, c. 17, to have been received by a taxpayer oc- 
curred after February 27, 2000 and before October 18, 2000. 


(d.1) idem — where the taxpayer 


(i) is deemed, under paragraph 7(1)(a) by virtue of 
subsection 7(1.1), to have received a benefit in the 
year in respect of a share acquired by the taxpayer 
after May 22, 1985, 


(ii) has not disposed of the share (otherwise than as 
a consequence of the taxpayer’s death) or ex- 
changed the share within two years after the date 
the taxpayer acquired it, and 


(iii) has not deducted an amount under paragraph 
(d) in respect of the benefit in computing the tax- 
payer’s taxable income for the year, 


an amount equal to '/2 of the amount of the benefit; 


Related Provisions: 7(1.3)— Order of disposition of securities; 
7(1.5) — Rules where securities exchanged; 7(1.6) — Emigration does not 
trigger disposition for purposes of 110(1)(d.1);.7(2) — Securities held by 
trustee; 7(6)(a) — Sale to trustee for employees; 110(1)(d) — Alternative 
deduction; 111(8)“non-capital loss’A:E — Amount included in non-capi- 
tal loss; 111.1 — Order of applying provisions; 114.2 — Deductions in 
separate returns; 127.52(1)(h)(iv) — Deduction partly allowed for mini- 
mum tax purposes; 248(8) — Occurrences as a consequence of death. 


History: Para. 110(1)(d.1) amended to replace the reference to “/1” with 
“2” by 2001, c. 17, subsec. 84(4), applicable in respect of dispositions and 
exchanges that occur after February 27, 2000 except that, for dispositions 
and exchanges that occurred after February 27, 2000 and before October 
18, 2000, the reference to the fraction “'/2” shall be read as a reference to 
the fraction “1/3”. 
Interpretation Bulletins: IT-113R4: Benefits to employees — stock 
options. 
(d.2) prospector’s and grubstaker’s shares — 
where the taxpayer has, under paragraph 35(1)(d), in- 
cluded an amount in the taxpayer’s income for the 
year in respect of a share received after May 22, 1985, 
an amount equal to '/ of that amount unless that 
amount is exempt from income tax in Canada by rea- 
son of a provision contained in a tax convention or 
agreement with another country that has the force of 
law in Canada; 
Related Provisions: 111(8)“non-capital loss” A:E — Amount included 
in non-capital loss; 111.1 — Order of applying provisions; 114.2 — De- 
ductions in separate returns; 127.52(1)(h)(iv) — Deduction partly allowed 
for minimum tax purposes. 


History: Para. 110(1)(d.2) amended to replace the reference to ‘‘!/s” with 
“I” by 2001, c. 17, subsec. 84(4), applicable in respect of dispositions and 
exchanges that occur after February 27, 2000 except that, for dispositions 
and exchanges that occurred after February 27, 2000 and before October 
18, 2000, the reference to the fraction ‘‘'/2” shall be read as a reference to 
the fraction “'/;”. 


(d.3) employer’s shares [where election made 
re DPSP] — where the taxpayer has, under subsec- 
tion 147(10.4), included an amount in computing the 
taxpayer’s income for the year, an amount equal to '/2 
of that amount; 
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Related Provisions: 111(8)“non-capital loss’A:E— Amount included 
in non-capital loss; 111.1 — Order of applying provisions; 114.2 — De- 
ductions in separate returns; 127.52(1)(h)(iv) — Deduction partly allowed 
for minimum tax purposes. 


History: Para. 110(1)(d.3) amended to replace the reference to “'/4” with 
“1” by 2001, c. 17, subsec. 84(4), applicable in respect of dispositions and 
exchanges that occur after February 27, 2000 except that, for dispositions 
and exchanges that occurred after February 27, 2000 and before October 
18, 2000, the reference to the fraction “'/2” shall be read as a reference to 
the fraction “'/3”. 


Interpretation Bulletins: IT-281R2: Elections on single payments from 
a deferred profit-sharing plan (archived). 


(e)-(e.2) [Repealed under former Act] 


(f) deductions for payments — any social assis- 
tance payment made on the basis of a means, needs or 
income test and included because of clause 
56(1)(a)G)(A) or paragraph 56(1)(u) in computing the 
taxpayer’s income for the year or any amount that is 


(i) an amount exempt from income tax in Canada 
because of a provision contained in a tax conven- 
tion or agreement with another country that has the 
force of law in Canada, 


(ii) compensation received under an employees’ or 
workers’ compensation law of Canada or a prov- 
ince in respect of an injury, disability or death, ex- 
cept any such compensation received by a person 
as the employer or former employer of the person 
in respect of whose injury, disability or death the 
compensation was paid, 


(111) income from employment with a prescribed in- 
ternational organization, or 


(iv) the taxpayer’s income from employment with 
a prescribed international non-governmental organ- 
ization, where the taxpayer 


(A) was not, at any time in the year, a Canadian 
citizen, 


(B) was a non-resident person immediately 
before beginning that employment in Canada, 
and 


(C) if the taxpayer is resident in Canada, be- 
came resident in Canada solely for the purpose 
of that employment, 


to the extent that it is included in computing the tax- 
payer’s income for the year; 


‘Proposed Amendmet 
_ Canadian bat ‘ 


peace and cen around the woe This role Be fulfilled by r re- 
lying on the contributions of men and women of the Canadian 


Forces and Canadian police services (including the: RCMP). 


Currently men and women serving with the Canadian Forces on 


high-risk international missions receive special non-taxable al- 
lowances, in addition to their regular pay, but the es amount of 
their regular pay is subject to income tax. 


Income Tax Act, Part I 


In Vaca of the contribution. of these individuals, the 


assistance 


Related Provisions: 
56(1)(v) — Workers’ compensation; 60(j) — Transfer of superannuation 
benefits; 81(1)(a) — Amounts not included in income; 111(8)“non-capital 
loss” A:E — Amount included in non-capital loss; 111.1 — Order of ap- 
plying provisions; 114.2 — Deductions in separate returns; 126(7)“tax-ex- 
empt income” — Income exempted by tax treaty; 127.52(1)(h)(v) — Ap- 


56(1)(u) — Social payments; 


plication of deduction for minimum. tax. purposes;  146(1)“earned 
income’(c) — Income exempted by tax treaty is not earned income of a 
non-resident for RRSP purposes; 150(1)(a)(ii) — Requirement for non- 
resident corporation claiming treaty exemption to file tax return; 
153(1.1) — Application for reduced source withholding where amount ex- 
empt from tax under treaty; 248(1)“treaty-protected business”, “‘treaty-pro- 
tected property” — Amounts exempted by tax treaty. 


History: Subpara. 110(1)(f)(iv) added by 1994, c. 21, subsec. 49(3), ap- 
plicable to 1993 et seq. 


Subpara. 110(1)(M(iii) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 45, 
applicable to 1991 et seq. 


- Para. 110(1)(f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 


78(2), applicable to 1991 et seq. Para. (f) formerly. read: 
(f) any amount that is 


(i) an amount exempt from income tax in Canada by virtue of a 
provision contained in a tax convention or agreement with an- 
other country that has the force of law in Canada, 


(ii) compensation received under an employees’ or workers’ 
compensation law of Canada or a province in respect of an in- 
jury, disability or death, except any such compensation received 
by a person as the employer or former employer of the person 
in respect of whose injury, disability or death the compensation 
was paid, or 


(111) a social assistance payment made on the basis of a means, 
needs or income test by a registered charity or under a program 
(other than a prescribed program) provided for by an Act of 
Parliament or a law of a province where the payment is re- 
ceived by the individual in respect'of whom the social assis- 
tance was provided or by a person who, at the time the payment 
was made, resided with the individual; 


Selected Cases [para. 110(1)(f)]: Cloutier v. R., [2003] 3 C.T.C. 2075 
(TCC) (Mere employment by government not equivalent to performance 
of government function); Whitney v. R., [2002] 3 C.T.C. 476 (FCA) 
(Amounts received pursuant to collective agreement are income from em- 
ployment, not compensation received under compensation law); Hughes v. 
R., [2002] 3 C.T.C. 2184 (TCC) (Pension exempt from tax in U.K. never- 
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theless taxable in Canada); Cai v. Canada, [1996] 3 C.T.C. 2724 (TCC) 
(Taxpayer’s presence in Canada was more than just as student). 


Regulations: 232, 233 (information return); 8900(1) (prescribed interna- 
tional organization for 110(1)(f)(iii); 8900(2) (prescribed international 
non-governmental organization for 110(1)(f)(iv)). 


Interpretation Bulletins: IT-122R2: United States social security taxes 
and benefits; IT-202R2: Employees’ or workers’ compensation; IT-499R: 
Superannuation or pension benefits; [T-528: Transfers of funds between 
registered plans. 


(g) financial assistance — any amount that. 


(i) is received by the taxpayer in the year under a 
program referred to in subparagraph 56(1)(r)(i1) or 
(111), a program established under the authority of 
the Department of Human Resources Development 
Act or a prescribed program, 


(11) is financial assistance for the payment of tuition 
fees of the taxpayer that are not included in com- 
puting an amount deductible under subsection 
118.5(1) in computing the taxpayer’s tax payable 
under this Part for any taxation year, 
(iii) 1s included in computing the taxpayer’s in- 
come for the year, and 
(iv) is not otherwise deductible in computing the 
taxpayer’s taxable income for the year; 

Related Provisions: 60(n) — No second deduction if amount repaid; 


111(8)“non-capital loss”’A:E— Amount included in non-capital loss; 
127.52(1)(h)(vi) — Deduction allowed for minimum tax purposes. 


History: Para. 110(1)(g) added by 2002, c. 9, subsec. 33(2), applicable to 
1997 et seg. and, notwithstanding subsecs. 152(4) to (5), any assessment 
of a taxpayer’s tax, interest or penalty for any taxation year shall be made 
that is necessary to give effect to the paragraph. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


(h) [Repealed under former Act] 

(1) [Repealed] 
History: Para. 110(1)(i) repealed by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 78(3), applicable to 1989 et seq. Para. (i) formerly read: 


(i) unemployment insurance benefit repayment — any benefit 
repayment payable by the taxpayer under Part VII of the Unemploy- 
ment Insurance Act on or before April 30 of the following year to 
the extent that the amount was not deductible in computing the tax- 
payer’s taxable income for any previous taxation year; 


Para. 110(1)(i) added by 1979, c. 5, s. 33, applicable to 1979 et seq. 


(j) home relocation loan — where the taxpayer 
has, by virtue of section 80.4, included an amount in 
the taxpayer’s income for the year in respect of a ben- 
efit received by the taxpayer in respect of a home relo- 
cation loan, the least of 


(i) the amount of the benefit that would have been 
deemed to have been received by the taxpayer 
under section 80.4 in the year if that section had 
applied only in respect of the home relocation loan, 
(ii) the amount of interest for the year that would 
be computed under paragraph 80.4(1)(a) in respect 
of the home relocation loan if that loan were in the 
amount of $25,000 and were extinguished on the 
earlier of 
(A) the day that is five years after the day on 
which the home relocation loan was made, and 
(B) the day on which the home relocation loan 
was extinguished, and 
(iii) the amount of the benefit deemed to have been 
received by the taxpayer under section 80.4 in the 
year; and 


Related Provisions: 80.4(4)— Interest on home relocation loan; 
110(1.4) — Replacement of home relocation loan; 111(8)“non-capital 


S. 110(1.5)(b) 


loss” A:E — Amount included in non-capital loss; 111.1 — Order of ap- 
plying provisions; 114.2— Deductions in separate _ returns; 
127.52(1)(h) — Deduction disallowed for minimum tax purposes. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


I.T. Technical News: No. 6 (payment of mortgage interest subsidy by 
employer). 


(k) Part V1.1 tax — %/; of the tax payable under sub- 
section 191.1(1) by the taxpayer for the year. 


‘ Proposed Amendment — ~110(1 )(k) 
_ &) Meas Vi. 1 tax - —— 3 times the tax. Pane. under 


will mae para. cnn to read a as shaves : anoeeable | to 2003 et sea. 


Technical - Notes — (December — 20, 2002): Paragraph 
110( OC) 00 Bree a deduction in es a ee s 


"The lies ioe to oe this 
ch implies. a total federal and provin- 
A4%. 


anon ts reflecting recent and planned 
reductions in income tax rates, the multiple in paragraph 
110(1)(k) is increased to 3. This amendment, which applies for 
the 2003 and subseanent taxation years, dace a total tax rate 
of 33.3% 


Letter from Dept of Finan °, , August 2, 2002: See under 
191. id. 


Related Provisions: 111(5)— Change in control of corporation; 
111(8)“non-capital loss’A:E— Amount included in non-capital loss; 
191.3(4) — Related corporations. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


(1.1)-(1.3) [Repealed under former Act] 


Selected Cases [subsec. 110(1.2)]: O’Brien Estate v. MNR, [1991] 2 
C.T.C. 2747 (TCC) (Donation of remainder of trust to charity upon death 
of beneficiary who had life interest deductible since executors’ encroach- 
ment powers did not undermine absolute nature of gift). 


(1.4) Replacement of home relocation loan — For 
the purposes of paragraph (1)(j), a loan received by a tax- 
payer that is used to repay a home relocation loan shall be 
deemed to be the same loan as the relocation loan and to 
have been made on the same day as the relocation loan. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


(1.5) Determination of amounts relating to 
employee security [stock] options — For the pur- 
pose of paragraph (1)(d), 


(a) the amount payable by a taxpayer to acquire a se- 
curity under an agreement referred to in subsection 
7(1) shall be determined without reference to any 
change in the value of a currency of a country other 
than Canada, relative to Canadian currency, occurring 
after the agreement was made; 


(b) the fair market value of a security at the time an 
agreement in respect of the security was made shall be 
determined on the assumption that all specified events 
associated with the security that occurred after the 
agreement was made and before the sale or issue of 
the security or the disposition of the taxpayer’s rights 
under the agreement in respect of the security, as the 
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case may be, had occurred immediately before the 
agreement was made; and 


(c) in determining the amount that was included, in re- 
spect of a security that a qualifying person has agreed 
to sell or issue to a taxpayer, in the amount determined 
under subparagraph 7(1.4)(c)(1i) for the purpose of de- 
termining if the condition in paragraph 7(1.4)(c) was 
satisfied with respect to a particular disposition, an as- 
sumption shall be made that all specified events asso- 
ciated with the security that occurred after the particu- 
lar disposition and before the sale or issue of the 
security or the taxpayer’s subsequent disposition of 
rights under the agreement in respect of the security, 
as the case may be, had occurred immediately before 
the particular disposition. 

Related Provisions: 110(1.6)— Meaning of “specified event”; 

110(1.7) — Definitions in 7(7) apply. 

History: Subsec. 110(1.5) amended by 2001, c. 17, subsec. 84(5), appli- 

cable to 1998 et seg. The subsec. formerly read: 


(1.5) Value of share under stock option — For the purpose of 
subparagraph (1)(d)(iii), the fair market value of a share of the capi- 
tal stock of a corporation at the time an agreement in respect of the 
share was made shall be determined on the assumption that 


(a) any subdivision or consolidation of shares of the capital 
stock of the corporation, 


(b) any reorganization of share capital of the corporation, and 
(c) any stock dividend of the corporation 


occurring after the agreement was made and before the share was 
acquired had taken place immediately before the agreement was 
made. 


Subsec. 110(1.5) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 78(4), 
applicable to 1988 et seq. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock 
options. 


(1.6) Meaning of “specified event” — For the pur- 
pose of subsection (1.5), a specified event associated with 
a security is, 
(a) where the security is a share of the capital stock of 
a corporation, 


(1) a subdivision or consolidation of shares of the 
capital stock of the corporation, 


(ii) a reorganization of share capital of the corpora- 
tion, and 


(111) a stock dividend of the corporation; and 
(b) where the security is a unit of a mutual fund trust, 


(1) a subdivision or consolidation of the units of the 
trust, and 


(i1) an issuance of units of the trust as payment, or 
in satisfaction of a person’s right to enforce pay- 
ment, out of the trust’s income (determined before 
the application of subsection 104(6)) or out of the 
trust’s capital gains. 

Related Provisions: 110(1.7) — Definitions in 7(7) apply. 


History: Subsec. 110(1.6) added by 2001, c. 17, subsec. 84(5), applicable 
to 1998 et seq. 


(1.7) Definitions in subsection 7(7) — The defini- 
tions in subsection 7(7) apply for the purposes of subsec- 
tions (1.5) and (1.6). 


payable by a taxpayer to acquire ‘securities | under 
agreement referred to in subsection 7(1) is reduced 
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fect of the deduction is to tax the benefit at a rate oe bgh 


the capital gains inclusion rate. © 


Paragraph 110(1)(d) sets out certain copaets 
satisfied in order to ea for the securi y : 


ing fetnction | in an 1 OBHOH exercise price. 
way of an eset pt options without j 


time of grant, aie isa a subsequi - dec 
securities and the ¢ € adj 
The combine elt 


acquired the amended rights 
eration for the disposition. 


satisfied i in or : S 
+ First, the ‘employee uld no 


/ ter fhe exercise pr 
were divesarded). 


_ the empl 


share. 
Results: 


. Without the benefit of Gbacctca 1100 4), paragraph 


110(1)(d) would require that the exercise price under 
the option at the time of exercise be no less than the 
FMV of the underlying share at the time the option was 
granted. Since the exercise price of $30 would be less 
than the FMV of $100 at the time the option was issued, 
this condition would not be met and Pierre would not be 
eligible for the security option deduction. 


If the reduction had been effected by way of an ex- 
change of options, there would have been no increase in 
the net benefit associated with the option (i.e., the dif- 
ference between the FMV of the shares under the ‘ ‘new 
option” and the “new exercise price” ($300 — $300 = 
$0) would have been no greater than the difference be- 
tween the FMV of the shares under the “old option” and 
the “old exercise price” ($300 — $1,000 = $0)). Thus, 


These conditions ensure that the provisions i aubeectok 
10(1. 7) apply only where an otherwise ae reduction 


Pierre is granted an option to acquire. cn | dor of Com- 
pany A at an exercise price of $100 a share, which is the _ 
__ FMV of such a share at that time. After a downturn of the © 
business, the Company amends the option to reduce the ex- _ 
ercise price to $30 a share, which is the new FMV of such a 


S. 110(1.8) 


the exchange would have been an Bier to which 
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this. — 


ate. oP : grant 


under the new ‘Sobor at the time 
have to be not less than the exer- 
option was acquired. 
have aid $30 a share on exer- 
€ exercise price established when 
as ae ae condition would 


yn had been chested ey way rob a an 
had exercised the option immedi- 
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not disqualify Pierre from 


subsection 7(8) allows 
y option benefit to the 
ispose: of the security. One con- 
e e eligible | to claim the deduction 

1 f the benefit. Another 
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se Royal Assent, ey 
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Letter from Dept. of atti ana 13, 2001: Dear food 
This i is in respon - yout letters of ones 5, 1999 and Octo- 


under ‘paragraph 110( nd) ‘of the Income Tax Act (Act). 


As you know, we are prepared to recommend that the Act be 
amended to ensure that an employee is not disqualified from 
claiming the stock option: deduction because of a reduction in 
the option exercise price to an amount below the value of the 
underlying share when the option was granted, provided the re- 
duction could have been accomplished by way of an exchange 
of options to which subsection 7(1.4) of the Act would have 
applied. The effect of the amendment would be to allow para- 
graph 110(1)(d) to apply as though | there had, in fact, been such 
an exchange of options. By requiring that the hypothetical op- 
tion exchange satisfy the conditions of subsection 7(1.4), this 
relief would be limited to those situations in which the reduc- 
tion in exercise price provides no immediate increase in the net 
benefit associated with the option. We will recommend that 
this amendment, if adopted, apply to reductions in exercise 
price occurring after 1998. 


We are also prepared to recommend the [sic] section 6204 of 
the Income Tax Regulations be amended. That section sets out 
certain conditions that must be met in order for an employee 
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who has acquired a stock option share to be eligible for the 
stock option deduction. One of the conditions [Reg. 
6204(1)(b) — ed.] is that there be no reasonable expectation, at 
the time the share is acquired, that the paid-up capital (PUC) of 
the share will be reduced in the following two years, although 
an exception is made for a reduction in PUC that may be ex- 
pected to occur in the context of an amalgamation or wind-up 
of a subsidiary. 


We will recommend that an on also be made for a ‘Te- 
duction in PUC that may be expected to occur in the context of 
a distribution which, because of subsection 84(2) of the Act, 
would not be recharacterized as a dividend for tax purposes. 

This would ensure that an employee who acquires a stock op- 
tion share of a Canadian-resident corporation, while the corpo- 
ration is in the process of a reorganization, discontinuance or 
wind-up, is not precluded from claiming the stock option de-_ 
duction simply because that activity ny give rise to a reasona- 
ciated reduction in PUC. We will recommend that dis 
amendment, if adopted, “pay nae es to Onions exercised 
after 1998. _ 


Thank you for bringing these matters to our attention. 


Yours sincerely, 


Brian Ernewein _ 
Director, Tax Legislation Division, Tax Policy Branch. 


Letter from Dept. of Finance, yey 29, 2002: 
Dear [xxx] 


This is in response to your letter of March 2, 2002 concerning | 
proposed amendments to the Income Tax Act to ensure that an 
employee is not disqualified from claiming the stock option de- 
duction under paragraph 110d) of the Act because ofa a 
duction in the option exercise price. 


As you know, it is intended that the proposed relief be provided 

in those situations where a disqualifying reduction in eXercise - 
price could have been effected by way of an exchange of op- 
tions without jeopardizing an employee’ s eligibility for the - 
stock option deduction. This would require that the hypotheti- 
cal exchange satisfy the conditions of subsection 71 4) of the 
Act, which means that there must be no immediate i increase in 


mend that relief be provided! in these situations by ‘deeming the 
amendment to have been effected by wey [ an Pee of 
options. : : 


You have noted that, in order to reflect a duane in 5 hor 


value following a spin-off transaction, a corporation will com- — 


monly amend outstanding employee stock options to both re- 

duce the exercise price and increase the number of shares, and 
that such amendments are structured so that there is no increase 
in the net benefit associated with the stock option. You have | 
asked if the proposed relieving provision is meant to apply in 
such a situation, or if the fact that there is a share increase in 
conjunction with the exercise price reduction will serve to deny 
access to the provision. 


I wish to confirm that there is no intent to preclude the applica- 
tion of the relieving provision to an amendment that reduces 
the exercise price under a stock option simply because the 
amendment also increases the number of shares covered by the 
option. However, as with a simple reduction in exercise price, 
the proposed relieving provision is intended to apply only if the - 
stock option amendment could have been effected by way of an 
exchange of options without jeopardizing access to the stock 
option deduction. Consequently, a prerequisite for the proposed 
provision to apply is that the combined changes not result in an 
increase in the net benefit associated with the option. 


I wish to thank you for writing and trust that this letter provides 
you with the clarification you require. 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Income Tax Act, Part I 


History: Subsec. 110(1.7) added by 2001, c. 17, subsec. 84(5), applicable 
to 1998 et seq. 


(2) Charitable gifts — Where an individual is, during a 
taxation year, a member of a religious order and has, as 
such, taken a vow of perpetual poverty, the individual 
may deduct in computing the individual’s taxable income 
for the year an amount equal to the total of the indivi- 
dual’s superannuation or pension benefits and the indivi- 
dual’s earned income for the year (within the meaning as- 
signed by section 63) if, of the individual’s income, that 
amount is paid in the year to the order. 

Related Provisions: 118.1(1) — “Total charitable gifts”; 118.1(3) — 


Deduction from tax; 127.52(1)(h)(@j) — Deduction allowed for minimum 
tax purposes. 


Selected Cases [subsec. 110(2)]: Aubry v. R., [1976] C.T.C. 598 
(FCTD) (Personal living expenses of member of Jesuit Order residing 
away from group’s house of retreat not charitable gift). 


Interpretation Bulletins: IT-86R: Vow of perpetual poverty; IT-141R: 
Clergy residence deduction. 


Information Circulars: 78-5R3: Communal organizations. 


(2.1) Charitable donation — proceeds of 
disposition of employee option securities — 
Where a taxpayer, in exercising a right to acquire a secur- 
ity that a particular qualifying person has agreed to sell or 
issue to the taxpayer under an agreement referred to in 
subsection 7(1), directs a broker or dealer appointed or 
approved by the particular qualifying person (or by a 
qualifying person that does not deal at arm’s length with 
the particular qualifying person) to immediately dispose 
of the security and pay all or a portion of the proceeds of 
disposition of the security to a qualified donee, 
(a) if the payment is a gift, the taxpayer is deemed, for 
the purpose of paragraph (1)(d.01), to have disposed 
of the security by making a gift of the security to the 
qualified donee at the time the payment is made; and 


(b) the amount deductible under paragraph (1)(d.01) 


by the taxpayer in respect of the disposition of the se- 
curity is the amount determined by the formula 


AX B/C 
where 


A is the amount that would be deductible under para- 
graph (1)(d.01)in respect of the disposition of the 
security if this subsection were read without refer- 
ence to this paragraph, 


Bis the amount of the payment, and 
C is the amount of the proceeds of disposition of the 
security. 
Related Provisions: 7(1.3) — Order of disposition of securities. 


History: S. 110(2.1) added by 2001, c. 17, subsec. 84(6), applicable to 
2000 et seq. 


Selected Cases [former subsec. 110(2.1)]: O’Brien Estate v. MNR, 
[1991] 2 C.T.C. 2747 (TCC) (Donation of remainder of trust to charity 
upon death of beneficiary who had life interest deductible since executors’ 
encroachment powers did not undermine absolute nature of gift). 


(2.2)-(9) [Repealed under former Act] 


Definitions [s. 110]: “amount” — 248(1); 
“associated” — 256; “Canada” — 255; 


“arm’s length” — 251(1); 
“capital gain” — 39(1)(a), 248(1); 


mice ” 


Interpretation Act 35(1); “disposition”, “employee”, “employer” — 
248(1); “exchanged option” —7(1.4)(a); “home relocation loan” — 
110(1.4), 2481); “individual” — 248(1); “mutual fund trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “new 
option”, “new share” — 7(1.4); “new rights” — 110(1.7)(b); “non-resi- 
dent” — 248(1); ; “old share” — 7(1.4)(a); 
“person” — 248(1); “private foundation” — 149.1(1), 248(1); “prov- 


ince” — Interpretation Act 35(1); “ 
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“qualifying person” — 7(7); 
“security” —7(7); “share” — 248(1); 
“stock dividend” — 248(1); 
year’ —. 249; 


“specified 
“taxable income” — 2(2), 248(1); 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


“resident in Canada’ — 94(3)(a)(vii), 250; 
event” — 110(1.6); 
“taxation 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as 


“another person”. 


110.1 (1) Deduction for gifts [by corporation] — 
For the purpose of computing the taxable income of a cor- 


poration for a taxation year, there may be deducted such 


of the following amounts as the corporation claims: 


(a) charitable gifts — the total of all amounts each 
of which is the fair market value of a gift (other than a 
gift described in paragraph (b), (c) or (d)) made by the 
corporation in the year or in any of the 5 preceding 


taxation years to 


Technical ee aire 11 
means! taxable 1 com in res 


ie Ls the cir Ces aader which a transfer : 


property will be considered a 
transferor may be entitled to rec 


vides that the “eligible amount” of the gift is the excess of the 


fair market value of a property transferred by way of gift over _ 


the value of the advantage or benefit, if any, to which the trans- : 
feror is entitled. For additional ee see the commen- 
tary to new subsections 248(30) to (38). a8 : 


Paragraphs 110.1(1)(a) to (d) of the Act siewide: depeanialy 
for the deduction by a corporation of amounts in respect of 
“charitable gifts”, “gifts to Her Majesty”, “gifts to institutions” 
and “ecological gifts”. The amount deductible by the corpora- 
tion is generally the fair market value of the gift. These 
paragraphs are amended, consequential to the addition of new 
subsection 248(30) of the Act, to provide that the amount de- 
ductible by the corporation is generally the “eligible amount” 
of a gift. 
In addition, paragraphs 110. 1(1)(a) and 110. 1(1)(d) are ex- 
panded to provide that a deduction is available in respect of 
gifts made by corporations to municipal or public bodies per- 
forming a function of government in Canada. 
Paragraph 110.1(1)(d) is also amended to clarify its application 
to “real servitudes” under the Civil Code of Quebec. 
The amendments to subsection 110.1(1) apply in respect of 
gifts made after December 20, 2002, except that the amend- 
ments to subparagraphs 110.1(1)(a)(iv.1) and 110. 1(1)(d) Git) 
apply in respect of gifts made after May 8, 2000. 


(i) a registered charity, 
(ii) a registered Canadian 
association, 


amateur 


ift notwithsti nding that the — 
: var r benefit in 
respect of the property. New subsection 248(30) generally pro- 


athletic 
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(111) a corporation resident in Canada and described 
in paragraph 149(1)(i), 


(iv) a municipality in Canada, 


10.1(1)(a)(iv.1) 


Proposed Addition 


te. Da municipal Or | ublic body pine a 


_ function of government in Canada, 


Application: “the. February 27, 2004 draft legislation, subsec. 47(2), 


will add oe 110. oo 1), at plicab 
2000. : 


le to ee ane after Ua) 8, 


Technical Notes: cae under Le 109), ‘opening words 
above. ‘ : 


(v) the United Nations or an agency thereof, 


(vi) a university outside Canada that is prescribed 
to be a university the student body of which ordi- 
narily includes students from Canada, 


(vii) a charitable organization outside Canada to 
which Her Majesty in right of Canada has made a 
gift in the year or in the 12-month period preceding 
the year, or 


(vili) Her Majesty in right of Canada or a province, 


not exceeding the lesser of the corporation’s income 
for the year and the amount determined by the formula 


Od SA +.0,.25 (B +-C D) 


where 


A 


B 


Cc 


is the corporation’s income for the year computed 
without reference to subsection 137(2), 


is the total of all amounts each of which is a taxa- 
ble capital gain of the corporation for the year from 
a disposition that is the making of a gift made by 
the corporation in the year and described in this 
paragraph, 

is the total of all amounts each of which is a taxa- 
ble capital gain of the corporation for the year, be- 
cause of subsection 40(1.01), from a disposition of 
a property in a preceding taxation year, and 


is the total of all amounts each of which is deter- 
mined in respect of the corporation’s depreciable 
property of a prescribed class and equal to the 
lesser of 


(A) the amount included under subsection 13(1) 
in respect of the class in computing the corpora- 
tion’s income for the year, and 


(B) the total of all amounts each of which is de- 
termined in respect of a disposition that is the 
making of a gift of property of the class made 
by the corporation in the year that is described 
in this paragraph and equal to the lesser of 


(I) the proceeds of disposition of the pro- 
perty minus any outlays and expenses to the 
extent that they were made or incurred by 
the corporation for the purpose of making 
the disposition, and 


(II) the capital cost to the corporation of the 
property; 


Proposed Amendment — Limitation on 
_ trading in donations 


Federal budget, Notice of Ways and Means Motion and 
Supplementary Information, March 23, 2004: See under 
110.1(1.1). 


(b) gifts to Her Majesty — the total of all amounts 
each of which is the fair market value of a gift (other 


S. 110.1(1)(b) 


than a gift described in paragraph (c) or (d)) made by 
the corporation to Her Majesty in right of Canada or a 
province 


(Pippeece: Am sndme 


- (b) sain to Her Maj 


will amend ‘he. opening words 0. 
applicable to gifts: made. after | ) 


(i) in the year or in any of the 5 preceding taxation 
years, and 


(ii) before February 19, 1997 or under a written 
agreement made before that day; 


(c) gifts to institutions — the total of all amounts 
each of which is the fair market value of a gift (other 
than a gift described in paragraph (d)) of an object that 
the Canadian Cultural Property Export Review Board 
has determined meets the criteria set out in paragraphs 
29(3)(b) and (c) of the Cultural Property Export and 
Import Act, which gift was made by the corporation in 
the year or in any of the 5 preceding taxation years to 
an institution or a public authority in Canada that was, 
at the time the gift was made, designated under sub- 
section 32(2) of that Act either generally or for a spec- 
ified HPO peek to » rat Object, and 


after See ay 20, 2002 
Technical Notes: LS 


above  =—srs—eeN =—s=SCidsia_i 


(d) edelégtesl gifts — the total of all amounts each 
of which is the fair market value of a gift of land, in- 
cluding a servitude for the use and benefit of a domi- 
nant land, a covenant or an easement, the fair market 
value of which is certified by the Minister of the Envi- 
ronment and that is certified by that Minister, or by a 
person designated by that Minister, to be ecologically 
sensitive land, the conservation and protection of 
which is, in the opinion of that Minister, or that per- 
son, important to the preservation of Canada’s envi- 
ronmental heritage, which gift was made by the corpo- 
ration in the year or in any of the five preceding 
taxation years to 


(1) Her Majesty in right of Canada or a province or 
a municipality in Canada, or 
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(ii) a registered charity one of the main purposes of 
which is, in the opinion of that Minister, the con- 
servation and protection of Canada’s environmen- 
tal heritage, and that is approved by that Minister 
or that Pear in pape a ie iss 


Related Provisions: 37(5) — R&D expenditures not deductible under 
110.1; 46(1), (5) — Capital gain on certain donations of art and other pro- 
perty; 87(2)(v) — Amalgamations — gifts; 88(1)(e.6) — Gift by subsidi- 
ary; , 88(1.3) — Winding-up — computation of income of parent; 
110.1(1.1)(a) — Gifts not deductible if previously deducted; 110.1(3) — 
Gifts of capital property; 110.1(5) — Fair market value of ecological ser- 
vitude, covenant or easement; 118.1(10) — Cultural property — determi- 
nation of fair market value; 118.1(10.1)-(10.5) — Determination of value 
of ecological or cultural property; 149.1(6.4) — Donations to registered 
national arts service organization; 207.3 — Tax on institution that dis- 
poses of cultural property; 207.31 — Tax if donee of ecological property 
Records of donations; 237.1(1)“gifting arrange- 
ment”, “tax shelter’— Tax _ shelter __ registration requirement; 
248(30)-(33) — Determination of eligible amount; 248(35)-(37) — Value 
of gift limited to cost if acquired within 3 years or as tax shelter; Canada- 
U.S. Tax Treaty:Art. XXI:6 — Donations to U.S. charities. 


History: The opening words of para..110.1(1)(d) amended by 2001, c. 17, 
subsec. 85(1), applicable in respect of gifts made after February 27, 2000. 
The opening words formerly read: : 


(d) the total of all amounts each of which is the fair market value of 
a gift of land, including a servitude for the use and benefit of a dom- 
inant land, a covenant or an easement, that is certified by the Min- 
ister of the Environment, or a person designated by that Minister, to 
be ecologically sensitive land, the conservation and protection of 
which is, in the opinion of that Minister, or that person, important to 
the preservation of Canada’s environmental heritage, which gift was 
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made by the corporation in the year or in any of the 5 preceding 
taxation years to 


For the purposes of the Act, if 


(a) a taxpayer made a gift at any particular time before February 
1998, and after the end of a taxation year that ended after No- 
vember 15, 1997 and before 1998, that would be deductible 
under section 110.1 or 118.1 of the Act in computing the tax- 
payer’s taxable income or tax payable under Part I of the Act 
for the year if it were made immediately before the end of the 
year, 


(b) the gift was a gift of tangible property (other than real pro- 
perty) or a gift by cash, cheque, credit card or money order, 


(c) the gift was not made 
(i) through a payroll deduction, or 


(ii) where the taxpayer died after 1997, by the taxpayer’s 
will, and 


(d) the taxpayer so elects\in the taxpayer’s return of income 
under the Act for the year or by notifying the Minister of Na- 
tional Revenue in writing before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a 
gift of tangible property, to have disposed of the property immedi- 
ately before the end of the taxpayer’s taxation year that ended 
before 1998 and not to have done so at the particular time. 


(1) For the purpose of computing the taxable income of a corpora- 
tion for a taxation year, there may be deducted such of the following 
amounts. as are applicable: 


(a) the total of all amounts each of which is the fair market 
value of a gift made by the corporation in the year (or in any of 
the 5 immediately preceding taxation years to the extent that the 
amount thereof was not deducted in computing its taxable in- 
come for any preceding taxation year) to 


(i) a registered charity, 


1999, c. 22, s. 33 provides the following special rule, applicable to taxa- 
tion years that ended after November 15, 1997 and before 1998. 


Subsec. 110.1(1) amended by 1998, c. 19, subsec. 20(1), applicable to tax- 
ation years that begin after 1996. Subsec. 110.1(1) formerly read: 


S. 110.101) 


made by the corporation in the year (or in any of the 5 immedi- 
ately preceding taxation years to the extent that the amount 
thereof was not deducted in computing its taxable income for 
any preceding taxation year) to an institution or a public author- 
ity in Canada that was, at the time the gift was made, desig- 
nated under subsection 32(2) of that Act either generally or for 
a specified purpose related to that object, not exceeding the 
amount remaining, if any, after the amounts deducted for the 
year under paragraphs (a) and (b) by the corporation are de- 
ducted in computing its taxable income for the year; and 


(d) the total of all amounts each of which is the fair market 
value of a gift (other than a gift in respect of which an amount 
is or was deducted under paragraph (a), (b) or (c)) of land, in- 
cluding a servitude for the use and benefit of a dominant land, a 
covenant or an easement, that is certified by the Minister of the 
Environment, or a person designated by that Minister, to be 
ecologically sensitive land, the conservation and protection of 
which is, in the opinion of that Minister, or that person, impor- 
tant to the preservation of Canada’s environmental heritage, 
which gift was made by the corporation in the year (or in any of 
the 5 immediately preceding taxation years to the extent that the 
amount was not deducted in computing its taxable income for 
any preceding taxation year) to 


(i) a Canadian municipality, or 


(11) a registered charity one of the main purposes of which 
is, in the opinion of the Minister of the Environment, the 
conservation and protection of Canada’s environmental 
heritage, and that is approved by that Minister, or that per- 
son, in respect of that gift, 


and not exceeding the amount remaining, if any, after the 
amounts deducted for the year under paragraphs (a), (b) and (c) 
are deducted in computing the corporation’s taxable income for 
the year. 


The portion of para. 110.1(1)(a) after subpara, (vii) amended by 1997, c. 
25, s. 22, applicable to 1996 et seg. That portion formerly read: 


(a) not exceeding 20% of its income for the year computed without 
reference to subsection 137(2): 


Para. 110.1(1)(d) added by 1996, c. 21, subsec. 20(1), applicable to gifts 
made after February 27, 1995. 


Paras. 110.1(1)(a) to (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 
79, applicable after December 11, 1988. Paras. (a) to (c) formerly read: 


(11) a registered Canadian amateur athletic association, 


(i11) a housing corporation resident in Canada and exempt 
from tax under this Part because of paragraph !149(1)(i), 


(iv) a Canadian municipality, 
(v) the United Nations or an agency thereof, 


(vi) a university outside Canada that is prescribed to be a 
university the student body of which ordinarily includes 
students from Canada, or 


(vii) a charitable organization outside Canada to which Her 
Majesty in right of Canada has made a gift during the cor- 
poration’s taxation year or the 12 months immediately pre- 
ceding that taxation year, 


not exceeding the amount determined by the formula 


0,5(A + B) 
where 


A is its income for the year computed without reference to 
subsection 137(2), and 


B is the total of all amounts each of which is the amount of a 
taxable capital gain from a gift of property made by it in the 
year to a donee described in this paragraph; 


(b) the total of all amounts each of which is the fair market 
value of a gift made by the corporation in the year (or in any of 
the 5 immediately preceding taxation years to the extent that the 
amount thereof was not deducted in computing its taxable in- 
come for any preceding taxation year) to Her Majesty in right 
of Canada or a province, not exceeding the amount remaining, 
if any, after the amount deducted for the year under paragraph 
(a) by the corporation is deducted in computing its taxable in- 
come for the year; 


(c) the total of all amounts each of which is the fair market 
value of a gift (other than a gift in respect of which an amount 
is or was deducted under paragraph (a) or (b)) of an object that 
the Canadian Cultural Property Export Review Board has deter- 
mined meets the criteria set out in paragraphs 29(3)(b) and (c) 
of the Cultural Property Export and Import Act, which gift was 
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(a) the total of gifts made by the corporation in the year (and in the 
5 immediately preceding taxation years to the extent of the amount 
thereof that was not deducted in computing its taxable income for 
any preceding taxation year) to 


(1) registered charities, 
(ii) registered Canadian amateur athletic associations, 


(iii) housing corporations resident in Canada and exempt from 
tax under this Part by paragraph 149(1)(i), 


(iv) Canadian municipalities, 
(v) the United Nations or agencies thereof, 


(vi) universities outside Canada prescribed to be universities the 
student body of which ordinarily includes students from Can- 
ada, and 


(vii) charitable organizations outside Canada to which Her Maj- 
esty in right of Canada has made a gift during the corporation’s 
taxation year or the 12 months immediately preceding that taxa- 
tion year, 


not exceeding 20% of its income for the year computed without ref- 
erence to subsection 137(2); 


(b) the total of gifts made by the corporation in the year (and in the 
5 immediately preceding taxation years to the extent of the amount 
thereof that was not deducted in computing its taxable income for 
any preceding taxation year) to Her Majesty in right of Canada and 
Her Majesty in right of the provinces, not exceeding the amount 
remaining, if any, when the amount deducted for the year under par- 
agraph (a) by the corporation is deducted from its income for the 
year; and 


(c) the total of gifts (other than gifts in respect of which amounts are 
or were deducted under paragraph (a) or (b)) of objects that the Ca- 
nadian Cultural Property Export Review Board has determined meet 
all of the criteria set out in paragraphs 29(3)(b) and (c) of the Cul- 
tural Property Export and Import Act, which gifts were made by the 


S. 110.1(1) 


corporation in the year (and in the 5 immediately preceding taxation 
years to the extent of the amount thereof not deducted under this 
Act in computing its taxable income for any preceding taxation 
year) to institutions or public authorities in Canada that were, at the 
time the gifts were made, designated under subsection 32(2) of that 
Act either generally or for a purpose related to those objects, not 
exceeding the amount remaining, if any, when the amounts de- 
ducted for the year under paragraphs (a) and (b) by the corporation 
are deducted from its income for the year. 


Regulations: 3503, Sch. VIII (prescribed universities outside Canada). 


Interpretation Bulletins: IT-110R3: Gifts and official donation re- 
ceipts; IT-151R5: Scientific research and experimental development ex- 
penditures; [T-226R: Gift to a charity of a residual interest in real property 
or an equitable interest in a trust; IT-244R3: Gifts of life insurance policies 
as charitable donations; IT-288R2: Gifts of capital properties to a charity 
and others; [T-297R2: Gifts in kind to charity and others; IT-385R2: Dis- 
position of an income interest in a trust; IT-407R4: Dispositions of cul- 
tural property to designated Canadian institutions. 


Information Circulars: 84-3R5: Gifts to certain charitable organizations 
outside Canada. 


Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Forms: RC4142: Tax advantages of donating to a charity [guide]; T2 
SCH 2: Charitable donations and gifts; T1236: Qualified donees 
worksheet. 


1.T. Technical News: No. 17 (loan of property as a gift). 


Registered Charities Newsletters: See under 118.1(1)‘total charita- 
ble gifts”. 


(1.1) Limitation on deductibility -—— For the purpose 
of determining the amount deductible under subsection 
(1) in computing a corporation’s taxable income for a tax- 
ation year, 


(a) an amount in respect of a gift is deductible only to 
the extent that it exceeds amounts in respect of the gift 
deducted under that subsection in computing the cor- 
poration’s taxable income for preceding taxation 
years; and 


(b) no amount in respect of a gift made in a particular 
taxation year is deductible under any of paragraphs 
(1)(a) to (d) until amounts deductible under that para- 
graph in respect of gifts made in taxation years pre- 
didn the Sees anon nee have been deducted. 


Federal. budget, 
March — 2004: Tr 


trol of the corporation i is acquired 
persons, if ie propery was acc 


and the gift would be so made. 


Federal budget, Siipplementary: information, March ae, 


2004: Trading Charitable Donations a 
Individuals who make charitable donations, pit whe do 


nations deductions for up to five taxation years. There are no 


provisions in the Income Tax Act intended to allow individuals or 


corporations to sell or otherwise transfer these unused claims to 
other taxpayers, except in certain circumstances where a corpora- 


expected that control of the corporation wo ould | be so qt _ 


ot ne 
sufficient tax payable in the year of donation to use all of the 
resulting tax credits, may carry forward their unused credit bal-_ 
ance to be claimed in any of the five subsequent taxation years. 
Similarly, corporations may carry forward unused charitable do- 
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In recent years, howeve . 
a lonation of proj 


Related Provisions: 
110.1¢1.1)(b). 


History: Subsec. 110.1(1.1) added by 1998, c. 19, subsec. 20(1), applica- 
ble to taxation years that begin after 1996. 


(2) Proof of gift — A gift shall not be included for the 
purpose of determining a deduction under subsection (1) 
unless the making of the gift is proven by filing with the 
Minister 


118.1(2.1) — Ordering rule parallel to 


amount of the! ie 


For additional detai 
248(30) and (31) vende the eligil 
of the advantage in respect of a gift. - 
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(a) a receipt for the gift that contains prescribed 
information; 


(b) in the case of a gift described in paragraph (1)(c), 
the certificate issued under subsection 33(1) of the 
Cultural Property Export and Import Act; and 


(c) in the case of a gift described in paragraph (1)(d), 
both certificates referred to in that paragraph. 
Related Provisions: 118.1(2)—Parallel rule for individuals; 
149.1(1)“disbursement quota”A — Charity must spend 80% of gifts on 
charitable purposes; 188(1) — Revocation tax where registration of char- 
ity is revoked; 248(30)—(33) — Determination of eligible amount. 


History: Subsec. 110.1(2) amended by 2001, c. 17, subsec. 85(2), appli- 
cable in respect of gifts made after February 27, 2000, except that it shall 
be read without reference to para. (b) in respect of gifts made before De- 
cember 21, 2000. The subsec. formerly read: 


(2) A gift shall not be included for the purpose of determining a 
deduction under subsection (1) unless the making of the gift is 
proven by filing with the Minister a receipt therefor that contains 
prescribed information. 


Regulations: 3500-3502 (prescribed information). 
Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Forms: T2 SCH 2: Charitable donations and gifts; RC4108: Registered 
charities and the Income Tax Act [guide]. 


(3) Gifts of capital property — Where at any time 
(a) a corporation makes a gift of 


(1) capital property to a donee described in para- 
graph (1)(a), (b) or (d), or 

(ii) in the case of a corporation not resident in Can- 
ada, real property situated in Canada to a pre- 
scribed donee who provides an undertaking, in a 
form satisfactory to the Minister, to the effect that 
the property will be held for use in the public inter- 
est, and 


(b) the fair market value of the property at that time 
exceeds its adjusted cost base to the corporation, 


such amount, not greater than the fair market value other- 
wise determined and not less than the adjusted cost base 
to the corporation of the property at that time, as the cor- 
poration designates in its return of income under section 
150 for the year in which the gift is made is, if the making 
of the gift is proven by filing with the Minister a receipt 
containing prescribed information, deemed to be its pro- 
ceeds of disposition of the property and, for the purposes 
of subsection (1), the fair market value of the gift made 
by the corporation. 


Proposed Amendment — 110.1(2.1), (3) 


(2.1) Where subsection (3) applies — Subsection 
(3) applies in circumstances where _ 
(a) a corporation makes a gift at any time of 

(i) capital property to a donee described in para- 
graph 110.1(1)(a), (b) or (d), or . 
(ii) in the case of a corporation not resident in 
Canada, real property situated in Canada to a pre- 
scribed donee who provides an undertaking, in a 
form satisfactory to the Minister, to the effect that 
the property will be held for use in the public in- 
terest; and 


(b) the fair market value of the property otherwise 
determined at that time exceeds 


(i) in the case of depreciable property of a pre- 
scribed class, the lesser of the undepreciated capi- 
tal cost of that class at the end of the taxation 
year of the corporation that includes that time 
(determined without reference to proceeds of dis- 


S. 110.1(3) 


position designated in respect of the property 

under subsection (3)), and the adjusted cost base 
_ to the corporation of the property immediately 
_ before that time, and 


(ii) in any other case, the ee cost base to the 
: 5 petion of the aes eae! before 

_ thattime. 
Related Provisions: 118. 1(5 45 Paraitcl rule for individuals; 


248(35)-(37) — Value of a limited to cost if aie within 3 years 
oras tax shelter, 


(3) Gifts of capital Os — If this subsection ap- 
plies in respect of a gift by a corporation of property, 
and the corporation designates an amount in respect of 
the gift i in its return of income under section 150 for the 
year in which the gift is made, the amount so designated 
is dee ed to be its. Proneeds of a ete of the pro- 


ilue of the ‘gift, but the amount so designated 


may not exceed the fair market value of the property 
otherwise determined and nay not be less than the 
greater of 


(a) in the case of x gift tae after December 20, 


(b) the amount duecniced under subparagraph 
(2.1)(b)(@i) or (ii), as the case may be, in respect of 
the property. 
Application: The February 27, 2004 draft legislation, subsec. 47(6), 
will add subsec. 110.1(2.1) and amend subsec. (3) to read as above, ap- 
plicable to gifts made after 1999 except that, for gifts made after 1999 
and before December 21, 2002, the expression “subsection 248(30)” in 
subsec. 110.1(3) shall be read as “subsection (1)”. 


Technical Notes: Subsection 110.1(3) provides that, if a 
corporation donates capital property to a charity, it may desig- 
nate a value between the adjusted cost base and the fair market 
value of the donated property to be treated both as the proceeds 
of disposition for the purpose of calculating its capital gain and 
the amount of the gift for the purpose of the deduction allowed 
for charitable donations under subsection 110.1(1) of the Act. 


Subsection 110.103) is restructured as new subsection 
110.1(2.1) and revised subsection 110.1(3). New subsection 
110.1(2.1) describes the circumstances under which amended 
subsection 110.1(3), which remains generally unchanged, will 
apply. However, where the property is depreciable property, 
subsection 110.1(2.1) includes those situations where the actual 
value of the gifted property is between the undepreciated capi- 
tal cost of that class at the end of the taxation year of the corpo- 
ration and the fair market value of the donated property. 


Amended subsection 110.1(3) provides for the amount that 
may be designated by the corporation. As with the former pro- 
vision, the amount designated is considered to be the corpora- 
tion’s proceeds of disposition of the gift. The subsection also 
continues to provide that the amount designated is treated as 
the fair market value of the property transferred by way of gift. 
However, under the amended version, this is for the purpose of 
new subsection 248(30) of the Act instead of for subsection 
110.101). New subsection 248(30) generally provides that the 
“eligible amount” of a gift is the excess of the fair market value 
of a property transferred by way of gift over the value of the 
advantage or benefit, if any, to which the transferor is entitled. 
The “eligible amount” is relevant to the determination of the 
amount deductible under subsection 110.1(1) by the 
corporation. 


Finally, amended subsection 110.1(3) allows a corporation to 
reduce the amount of recaptured depreciation that might other- 
wise be calculated in respect of a gift of depreciable property, 
with a corresponding reduction to the eligible amount deducti- 
ble under subsection 110.1(1) in respect of the gift. However, 
the designated amount may not be lower than the amount of 
any actual proceeds of disposition in respect of the property 


885 


S. 110.1(3) Income Tax Act, Part I 


. the eee 
mee 


Related Provisions: 53(2)(c)(iii) — Deduction from ACB of partner- 
ship interest; 118.1(8) — Parallel rule for individuals; 248(30)—(33) — 
Determination of eligible amount. 


(5) Ecological gifts — For the purposes of applying 
subparagraph 69(1)(b)(i1), this section and section 207.31 
in respect of a gift described in paragraph (1)(d) that is 
Related Provisions: 118.1(6)—Parallel rule for individuals; | made by a taxpayer, the amount that is the fair market 
248(31) — Determination of amount of advantage. value (or, for the purpose of subsection (3), the fair mar- 
History: The closing words of subsec. 110.1(3) amended by 2001, c. 17, ket value otherwise determined) of the gift at the time the 
subsec. 85(3), applicable in respect of gifts made after February 27, 1995. gift was made and, subject to subsection (3), the tax- 
The closing words formerly read: payer’s proceeds of disposition of the gift, is deemed to 


such amount, not greater than the fair market value and not less be the amount determined by the Minister of the Environ- 


than the adjusted cost base to the corporation of the property at that ment to be 

time, as the corporation designates in its return of income under sec- (a) where the gift is land, the fair market value of the 
tion 150 for the year in which the gift is made shall, if the making of gift: or 

the gift is proven by filing with the Minister a receipt containing i 

prescribed information, be deemed to be its proceeds of disposition (b) where the gift is a servitude, covenant or easement 
of the property and, for the purposes of subsection (1), the fair mar- to which land is subject, the greater of 


ket value of the gift made by the corporation. 


Subpara. 110.1(3)(a)@) amended by 1996, c. 21, subsec. 20(2), applicable 
to gifts made after February 27, 1995. The subpara. formerly read: 


(1) capital property to a donee described in paragraph (1)(a) or (b), 
or 


That portion of subsec. 110.1(3) following para. (b) amended by 1994, c. 
7, Sch. VII (1993, c. 24), s. 46, applicable to gifts made after December 
11, 1988. That portion formerly read: 


such amount, not greater than the fair market value and not less 

than the adjusted cost base to the corporation of the property at that 
time, as is designated by the corporation in its return of income 
under section 150 for the year in which the gift is made shall, if 
payment thereof is proven by filing with the Minister a receipt con- 
taining prescribed information, be deemed to be its proceeds of dis- 
position of the property and the amount of the gift made by the 
corporation. 


Regulations: 3500 to 3502 (prescribed information); 3504 (prescribed 
donee). 


Interpretation Bulletins: IT-288R2: Gifts of capital properties to a 
charity and others. 


(4) Gifts made by partnership — Where a corpora- (i) the fair market value otherwise determined of 
tion is, at the end of a fiscal period of a partnership, a the gift, and | 
member of the partnership, its share of any amount that (ii) the amount by which the fair market value of 
would, if the partnership were a person, be a gift made by the land is reduced as a result of the making of the 
the partnership to any donee shall, for the purposes of this gift. 


section, be deemed to be a gift made to that donee by the Related Provisions: 43(2) — calculation for 110.1(5) also applies for 
corporation in its taxation year in which the fiscal period determining capital gain or loss on disposition; 118. 1(12) — Parallel rule 
of the partnership ends. for individuals. 
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History: Subsec. 110.1(5) amended by 2001, c. 17, subsec. 85(5), appli- 
cable in respect of gifts made after February 27, 2000. The subsec. for- 
merly read: 


(5) For the purposes of applying subparagraph 69(1)(b)(ii), section 
207.31 and this section in respect of a gift described in paragraph 


(1)(d) that is made by a taxpayer and that is a servitude, covenant or 
easement to which land is subject, the greater of 


(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is 
reduced as a result of the making of the gift 


is deemed to be the fair market value (or, for the purpose of subsec- 
tion (3), the fair market value otherwise determined) of the gift at 
the time the gift was made and, subject to subsection (3), to be the 
taxpayer’s proceeds of disposition of the gift. 


Subsec. 110.1(5) amended by the said c. 17, subsec. 85(4), applicable in 
respect of gifts made after February 27, 1995 and before February 28, 
2000. The subsec. formerly read: 


(5) For the purposes of paragraph (1)(d) and section 207.31, the fair 
market value of a gift of a servitude, a covenant or an easement to 
which land is subject is deemed to be the greater of its fair market 
value otherwise determined and the amount by which the fair mar- 
ket value of the land is reduced as a consequence of the making of 
the gift. 


Subsec. 110.1(5) added by 1998, c. 19, subsec. 20(2), applicable to gifts 
made after February 27, 1995 


(6) Non-qualifying securities — Subsections 
118.1(13), and (14) and (16) to (20) apply to a corpora- 
tion as if the references in those subsections to an indivi- 
dual were read as references to a corporation and as if a 
non-qualifying security of a corporation included a share 
(other than a share listed on a prescribed stock exchange) 
of the capital stock of the corporation. 

Related Provisions: 40(1.01) — Capital gains reserve on disposition of 
non-qualifying security; 88(1)(e.61) — Winding-up of subsidiary — gift 
deemed made by parent corporation; 110.1(7)— Where corporation 
ceases to exist after making donation of non-qualifying securities; 
118.1(18) — Definition of non-qualifying security. 

History: Subsec. 110.1(6) added by 1998, c. 19, subsec. 20(2), applicable 
after July 1997. 


Regulations: 3200 (prescribed stock exchange). 


(7) Corporation ceasing to exist — If, but for this 
subsection, a corporation (other than a corporation that 
was a predecessor corporation in an amalgamation to 
which subsection 87(1) applied or a corporation that was 
wound up in a winding-up to which subsection 88(1) ap- 
plied) would be deemed by subsection 118.1(13) to have 
made a gift after the corporation ceased to exist, for the 
purpose of this section, the corporation is deemed to have 
made the gift in its last taxation year, except that the 
amount of interest payable under any provision of this 
Act is the amount that it would be if this subsection did 
not apply to the gift. 

History: Subsec. 110.1(7) added by 1998, c. 19, subsec. 20(2), applicable 
after July 1997. 

Definitions [s. 110.1]: “adjusted cost base” — 54, 248(1); “advan- 
tage” — 248(31); “amount” — 248(1); “Canada” — 255, Interpretation 
Act 35(1); “capital property” — 54, 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “depreciable property” — 13(21), 248(1); “eligible 
amount” — 248(30); “fair market value” — 110.1(5), 118.1(10), 248(35); 
“fiscal period” — 249(2)(b), 249.1; “Her Majesty” — Interpretation Act 
35(1); “Minister” — 248(1); “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “real servitude” — Quebec Civil 
Code art. 1177; “registered Canadian amateur athletic association”, “regis- 


tered charity” — 248(1); “resident in Canada” — 250; “taxable in- 
come” — 2(2), 248(1); “taxation year’ — 249; “undepreciated capital 
cost” — 13(21), 248(1); “written” — Interpretation Act 35(1) [“writing’’]. 


110.2 [Lump-sum averaging] — (1) Definitions — 
The definitions in this subsection apply in this section and 
section 120.31. 


S. 110.2 


“eligible taxation year”; in respect of a qualifying 
amount received by an individual, means a taxation year 


(a) that ended after 1977 and before the year in which 
the individual received the qualifying amount; 


(b). throughout which the individual, was. resident in 
Canada; 


(c) that did not end in a calendar year in which the 
individual became a bankrupt; and 


(d) that was not included in an averaging period, 
within the meaning assigned by section 119 (as it read 
in its application to the 1987 taxation year), pursuant 
to an election that was made and not revoked by the 
individual under that section. 


“qualifying amount” received by an individual in a taxa- 
tion year means an amount (other than the portion of the 
amount that can reasonably be considered to be received 
as, on account of, in lieu of payment of or in satisfaction 
of, interest) that is included in computing the individual’s 
income for the year and is 


(a) an amount 


(i) that is received pursuant to an order or judgment 
of a competent tribunal, an arbitration award or a 
contract by which the payor and the individual ter- 
minate a legal proceeding, and 


(ii) that is 
(A) included in computing the individual’s in- 
come from an office or employment, or 


(B) received as, on account of, in lieu of pay- 
ment of or in satisfaction of, damages in respect 
of the individual’s loss of an office or 
employment, 


(b) a superannuation or pension benefit (other than a 
benefit referred to in clause 56(1)(a)(i)(B)) received 
on account of, in lieu of payment of or in satisfaction 
of, a series of periodic payments (other than payments 
that would have otherwise been made in the year or in 
a subsequent taxation year), 


(c) an amount described in paragraph 6(1)(f), subpara- 
graph 56(1)(a)Gv) or paragraph 56(1)(b), or 


(d) a prescribed amount or benefit, 


except to the extent that the individual may deduct for the 
year an amount under paragraph 8(1)(b), (n) or (n.1), 
60(n) or (0.1) or 110(1)(f) in respect of the amount so 
included. 


“specified portion”, in relation to an eligible taxation 
year, of a qualifying amount received by an individual 
means the portion of the qualifying amount that relates to 
the year, to the extent that the individual’s eligibility to 
receive the portion existed in the year. 


Related Provisions: |20.31(1) — Definitions apply to 120.31. 


(2) Deduction for lump-sum payments — There 
may be deducted in computing the taxable income of an 
individual (other than a trust) for a particular taxation 
year the total of all amounts each of which is a specified 
portion of a qualifying amount received by the individual 
in the particular year, if that total is $3,000 or more. 


Related Provisions: 120.31 — Tax payable for other years. 


History: S. 110.2 added by 2000, c. 19, s. 17, applicable to amounts re- 
ceived by an individual after 1994 (other than an amount in respect of 
which tax has been remitted to the individual under subsec. 23(2) of the 
Financial Administration Act) and, notwithstanding subsecs. 152(4) to (5) 
of the Income Tax Act, any assessment of the individual’s tax payable 
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under that Act for any taxation year that ended before 1999 shall be made 
as is necessary to take into account the application of s. 110.2. 


Selected Cases [s. 110.2]: Céré v. R., [2002] 4 C.T.C. 2025 (TCC) 
(Provision intended to reduce anomalies in income and reference was to 
taxable income, not adjusted income). 


Definitions [s. 110.2]: “amount”, “bankrupt” — 248(1); “eligible taxa- 
tion year” — 110.2(1); “employment”, “individual”, “non-resident”, “of- 
fice”, “prescribed” — 248(1); “qualifying amount” — 110.2(1); “resident 
in Canada” — 250; “specified portion” — 110.2(1); “superannuation or 
pension benefit”, “taxable income” — 248(1); “taxation year’ — 249; 


“trust” — 104(1), 248(1), 248(3). 
Forms: T1198: Statement of qualifying retroactive lump-sum payment. 


110.3 [Repealed under former Act] 


110.4 [Repealed] 


History: S. 110.4 repealed by 2000, c. 19, s. 18, applicable to 1998 et seq. 
S. 110.4 formerly. read: 


110.4 (1) [Repealed under former Act] 


(2) Election — Where an individual files with the individual’s re- 
turn under this Part for a taxation year ending before 1998 and 
throughout which the individual was resident in Canada an election 
in prescribed form on or before the day on or before which the indi- 
vidual was, or would have been if tax had been payable under this 
Part by the individual for the year, required to file a return of in- 
come under this Part for the year, there shall be added in computing 
the individual’s taxable income for the year the amount, if any, by 
which 


(a) such portion of the individual’s accumulated averaging 
amount at the end of the immediately preceding taxation year as 
is specified by the individual in the election 


exceeds 


(b) the total of amounts that: would be the individual’s farm loss 
or non-capital loss for the year if the amount determined for B 
in the definition “farm loss” or for C in the definition ‘“non- 
capital loss” in subsection 111(8) were zero. 


(3) [Repealed under former Act] 


(4) Death of a taxpayer — For the purposes of subsection (2), 
where an individual was resident in Canada throughout the period 
beginning on the first day of the taxation year in which the indivi- 
dual died and ending at the time of the individual’s death, the indi- 
vidual shall be deemed to have been resident in Canada throughout 
that year. 


(5) Exception — Subsection (2) does not apply with respect to a 
return of income filed under subsection 70(2) or 150(4) or para- 
graph 104(23)(d). 


(6) [Repealed under former Act] 


(6.1) Revocation of election — An election filed by an individual 
under subsection (2) for a taxation year may be revoked, 


(a) where the individual died in the year in which the election 
was filed, by the individual or the individual’s legal representa- 
tive filing with the Minister a notice of revocation in writing not 
later than the day on or before which the individual’s return of 
income for the year of death is required to be filed, or would be 
required to be filed if tax under this Part were payable for the 
year of death; and 


(b) in any other case, by the individual or the legal representa- 
tive filing with the Minister a notice of revocation in writing not 
later than the 30th day following the day of mailing of a notice 
of assessment of an amount payable by the individual under this 
Part for the year. 


(7) [Repealed under former Act] 


(8) Accumulated averaging amount — In this section and section 
120.1, the accumulated averaging amount of an individual 


(a) at the end of any taxation year before 1998 (other than a 
taxation year in which the individual dies) is the product ob- 
tained when 

(i) the amount, if any, by which 


(A) the individual’s accumulated averaging amount at 
the end of the immediately preceding taxation year 
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exceeds 
(B) the amount specified under subsection (2) by the 
individual in the individual’s election for the year 
is multiplied by 


(ii) the ratio (adjusted in such manner as may be prescribed 
and rounded to the nearest one-thousandth or, where the ra- 
tio is equidistant from two consecutive one-thousandths, to 
the higher thereof) that the Consumer Price Index of the 12 
month period that ended on September 30 of that year bears 
to the Consumer Price Index for the 12 month period that 
ended on September 30 of the immediately preceding year; 


(b) at the end of the taxation year before 1998 and in which the 
individuals dies is 
(i) nil, where the individual’s tax payable under this Part 
for the year is computed under section 119, or 
(ii) the amount determined under subparagraph (a)(i) for 
the year, in any other case; and 
(c) at any time after 1997 is nil. 
Subpara. 110.4(8)(b)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 
80, to substitute “subparagraph (a)(1)” for “paragraph (a)”, applicable to 
1988 et seq. 


110.5 Additions for foreign tax deductions — 
There shall be added to a corporation’s taxable income 
otherwise determined for a taxation year such amount as 
the corporation may claim to the extent that the addition 
thereof 


(a) increases any amount deductible by the corporation 
under subsection 126(1) or (2) for the year; and 


(b) does not increase an amount deductible by the cor- 


poration under any of sections 125, 125.1, 127, 127.2 
and 127.3 for the year. 


Related Provisions: 111(8)“non-capital loss’B — Carryforward of 
amount determined under 110.5; 115(1)(a)(viit) — Parallel rule for author- 
ized foreign bank. 


Definitions [s. 110.5]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249. 


Interpretation Bulletins [s. 110.5]: IT-232R3: Losses — their deduct- 
ibility in the loss year or in other years; IT-270R2: Foreign tax credit; IT- 
302R3: Losses of a corporation — the effect that acquisitions of control, 
amalgamations, and windings-up have on their deductibility — after Janu- 
ary 15, 1987. 


110.6 (1) [Capital gains exemption —] Defini- 
tions — For the purposes of this section, 


‘“‘annual gains limit” of an individual for a taxation year 
means the amount determined by the formula 


A-—B 
where 
A is the lesser of 


(a) the amount determined in respect of the indivi- 
dual for the year under paragraph 3(b) in respect of 
capital gains and capital losses, and 


(b) the amount that would be determined in respect 
of the individual for the year under paragraph 3(b) 
in respect of capital gains and losses if the only 
properties referred to in that paragraph were quali- 
fied farm properties disposed of by the individual 
after 1984 and qualified small business corporation 
shares disposed of by the individual after June 17, 
1987, and 


Bis the total of 
(a) the amount, if any, by which 


(1) the individual’s net capital losses for other 
taxation years deducted under paragraph 
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111(1)(b) in computing the individual’s taxable 
income for the year 


exceeds 


(ii) the amount, if any, by which the amount de- 
termined in respect of the individual for the 
year under paragraph 3(b) in respect of capital 
gains and capital losses exceeds the amount de- 
termined for A in respect of the individual for 
the year, and 


(b) all of the individual’s allowable business in- 
vestment losses for the year; 


Related Provisions: 110.6(13)— Meaning of “amount determined 
under para. 3(b)”; 257 — Formula cannot calculate to less than zero. See 
also Related Provisions at end of s. 110.6. 


History: Para. (b) of the description of A in the definition “annual gains 
limit” in subsec. 110.6(1) amended by 1995, c. 3, subsec. 32(2), applicable 
to 1994 et seq. except that, for the 1994 and 1995 taxation years, it shall be 
read as follows: 


(b) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 
capital losses if 


(1) the only properties referred to in paragraph 3(b) were proper- 
ties disposed of by the individual after 1984 and, except where 
the property was at the time of the disposition a qualified small 
business corporation share or qualified farm property of the in- 
dividual, before February 23, 1994, 


(i.1) no amount were included under paragraph 3(b) in respect 
of 


(A) a taxable capital gain of the individual that resulted 
from an election made under subsection (19) by a personal 
trust unless the individual was a beneficiary under the trust 
on February 22, 1994, and 


(B) that portion of a taxable capital gain referred to in 
clause (A) that can reasonably be regarded as being in re- 
spect of an amount that is included in computing the indivi- 
dual’s income because of an interest in the trust that was 
acquired by the individual after February 22, 1994, 


(1.2) except for the purpose of determining the individual’s 
share of a taxable capital gain of a partnership for its fiscal pe- 
riod that includes February 22, 1994 or a taxable capital gain of 
the individual resulting from a designation made under section 
104 by a trust for its taxation year that includes that day, in 
determining the individual’s taxable capital gain for the 1995 
taxation year from the disposition of a property (other than a 
qualified small business corporation share or qualified farm 
property), this Act were read without reference to subpara- 
graphs 40(1)(a)(ii) and 44(1)(e)(i1), and 


(ii) the individual’s capital gains and capital losses for the year 
from dispositions of non-qualifying real property of the indivi- 
dual were equal to the individual’s eligible real property gains 
and eligible real property losses, respectively, for the year from 
those dispositions, and 


Para. (b) of the description of A formerly read: 


(b) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 
capital losses if 


(i) the only properties referred to in paragraph 3(b) were proper- 
ties disposed of by the individual after 1984, and 


(ii) the individual’s capital gains and capital losses for the year 
from dispositions of non-qualifying real property of the indivi- 
dual were equal to the individual’s eligible real property gains 
and eligible real property losses, respectively, for the year from 
those dispositions, and 


“Annual gains limit” in subsec. 110.6(1) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 47(1), applicable (as amended by 1994, c. 21, sub- 
sec. 50(6)) to 1985 et seq. except that in its application to the 1985 to 1991 
taxation years para. (b) of the description of A shall be read as follows: 


(b) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in paragraph 3(b) 
were properties disposed of by the individual after 1984, and 
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That definition formerly read: 
“annual gains limit” of an individual for a taxation year means the 
amount, if any, by which 


(a) the amount that would be determined in respect of the indi- 
vidual for the year under paragraph 3(b) in respect of capital 
gains and capital losses if the only properties referred to in that 
paragraph were properties disposed of by the individual after 
1984 


exceeds the total of 


(b) the amount of the individual’s net capital losses for other 
taxation years deducted in computing the individual’s taxable 
income for the year under paragraph 111(1)(b), and 


(c) the total of all the individual’s allowable business invest- 
ment losses for the year; 
Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 
property (archived). 
Forms: See list at end of s. 110.6. 


“‘child’”’ has the meaning assigned by subsection 70(10); 


“cumulative gains limit” of an individual at the end of a 
taxation year means the amount, if any, by which 


(a) the total of all amounts determined in respect of the 
individual for the year or preceding taxation years that 
end after 1984 for A in the definition “annual gains 
limit” 
exceeds the total of 

(b) all amounts determined in respect of the individual 
for the year or preceding taxation years that end after 
1984 for B in the definition “annual gains limit’, 


(c) the amount, if any, deducted under paragraph 3(e) 
in computing the individual’s income for the 1985 tax- 
ation year, 


(d) all amounts deducted under this section in comput- 
ing the individual’s taxable incomes for preceding tax- 
ation years, and 


(e) the individual’s cumulative net investment loss at 
the end of the year; 


History: The definition “cumulative gains limit” in subsec. 110.6(1) sub- 
stituted by 1994, c. 21, subsec. 49(1), applicable to 1985 et seq.; and, not- 
withstanding subsections 152(4) to (5), such assessments and determina- 
tions in respect of any taxation years may be made as are necessary to give 
effect to the amended definition. That definition formerly read: 


“cumulative gains limit” of an individual at the end of a taxation 
year means the amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the amount determined in respect of the individual for 
the year or a preceding taxation year ending after 1987 for 
A in the definition “annual gains limit’, or 


(ii) the amount determined in respect of the individual for a 
preceding taxation year ending after 1984 and before 1988 
under paragraph (a) of the definition “annual gains limit” as 
it read in its application to those years 


exceeds the total of 
(b) all amounts each of which is 


(i) the amount determined in respect of the individual for 
the year or a preceding taxation year ending after 1987 
under paragraph (a) or (b) of the description of B in the 
definition “annual gains limit”, 


(11) the amount determined in respect of the individual for a 
preceding taxation year ending after 1984 and before 1988 
under paragraph (b) or (c) of the definition “annual gains 
limit” as it read in its application to those years, or 


(ili) an amount deducted under paragraph 3(e) by the indi- 
vidual for the individual’s 1985 taxation year, 


(c) all amounts deducted under this section in computing the 
individual’s taxable income for a preceding taxation year, and 


(d) the individual’s cumulative net investment loss at the end of 
the year; 
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“Cumulative gains limit” in subsec. 110.6(1) amended by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 47(1), applicable to 1988 et seq. That definition 
formerly read: 


“cumulative gains limit” of an individual at the end of a taxation 
year means the amount, if any, by which 


(a) the total of all amounts each of which is the amount deter- 
mined in respect of the individual for the year or a preceding 
taxation year ending after 1984 under paragraph (a) of the defi- 
nition “annual gains limit” in this subsection 

exceeds the total of 


(b) the total of all amounts each of which is the amount deter- 
mined in respect of the individual for the year or a preceding 
taxation year ending after 1984 under paragraph (b) or (c) of the 
definition “annual gains limit” in this subsection or an amount 
deducted by the individual under paragraph 3(e) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
for the individual’s 1985 taxation year, 


(c) the total of all amounts each of which is an amount deducted 
by the individual under this section in computing the indivi- 
dual’s taxable income for a preceding taxation year, and 


(d) the individual’s cumulative net investment loss at the end of 
the year; 


Selected Cases [110.6(1)“cumulative gains limit”): Hunter v. R., 
[1997] 3 C.T.C. 3104 (TCC) (Minister entitled to take into account events 
in earlier years in determining cumulative gains limit). 


‘cumulative net investment loss” of an individual at the 
end of a taxation year means the amount, if any, by which 


(a) the total of all amounts each of which is the invest- 
ment expense of the individual for the year or a pre- 
ceding taxation year ending after 1987 


exceeds 


(b) the total of all amounts each of which is the invest- 
ment income of the individual for the year or a preced- 
ing taxation year ending after 1987; 


Forms: T1936: Calculation of cumulative net investment loss. 


“eligible real property gain’’ — [Repealed] 
History: The definition “eligible real property gain’ in subsec. 110.6(1) 


repealed by 1995, c. 3, subsec. 32(1), applicable after 1995. The definition 
formerly read: 


“eligible real property gain” of an individual for a-taxation year 
from a disposition of a non-qualifying real property of the indivi- 
dual means the amount determined by the formula 


B 
A xe4 
(e 


where 
A _ is the individual’s capital gain for the year from the disposition, 


B is the number of calendar months in the period that begins with 
the later of the calendar month in which the property was last 
acquired by the individual and January 1972 and ends with Feb- 
ruary 1992, and 


C is the number of calendar months in the period that begins with 
the later of the calendar month in which the property was last 
acquired by the individual and January 1972 and ends with the 
calendar month in which the property was disposed of by the 
individual; 

“Eligible real property gain” added to subsec. 110.6(1) by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 47(6), applicable to 1992 et seq. 


“eligible real property loss’? — [Repealed] 


History: The definition “eligible real property loss” in subsec. 110.6(1) 
repealed by 1995, c. 3, subsec. 32(1), applicable after 1995. The definition 
formerly read: 


“eligible real property loss” of an individual for a taxation year from 
a disposition of a non-qualifying real property of the individual 
means the amount determined by the formula 


B 
Np es 
Cc 


where 
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A. is the individual’s capital loss for the year from the disposition, 


Bis the number of calendar months in the period that begins with 
the later of the calendar month in which the property was last 
acquired by the individual and January 1972 and ends with Feb- 
ruary 1992, and 


Cis the number of calendar months in the period that begins with 
the later of the calendar month in which the property was last 
acquired by the individual and January 1972 and ends with the 
calendar month in which the property was. disposed of by the 
individual; 

“Eligible real property loss” added to subsec. 110.6(1) by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 47(6), applicable to 1992 et seq. 


‘interest in a family farm partnership” of an individual 
(other than a trust that is not a personal trust) at any time 
means an interest owned by the individual at that time in 
a partnership where 


(a) throughout any 24-month period ending before that 
time, more than 50% of the fair market value of the 
property of the partnership was attributable to 
(i) property that was used by 

(A) the partnership, 

(B) the individual, 

(C) where the individual is a personal trust, a 

beneficiary of the trust, 


(D) a spouse, common-law partner, child or 
parent of the individual or of a beneficiary re- 
ferred to in clause (C), or 


(E) a corporation a share of the capital stock of . 


which was a share of the capital stock of a fam- 
ily farm corporation of the individual, a benefi- 
ciary referred to in clause (C) or a spouse, com- 
mon-law_ partner, child or. parent of the 
individual or of a beneficiary. referred to in 
clause (C), 


principally in the course of carrying on the busi- 
ness of farming in Canada in which the individual, 
a beneficiary referred to in clause (C) or a spouse, 
common-law partner, child or parent of the indivi- 
dual or of a beneficiary referred to in clause (C) 
was actively engaged on a regular and continuous 
basis, 


(11) shares of the capital stock or indebtedness of 
one or more corporations all or substantially all of 
the fair market value of the property of which was 
attributable to properties described in subparagraph 
(iii), or | 
(i11) properties described in either subparagraph (1) 
or (ii), and 
(b) at that time, all or substantially all of the fair mar- 
ket value of the property of the partnership was attrib- 
utable to 


(i) property that was used principally in the course 

of carrying on the business of farming in Canada 

by the partnership or a person referred to in subpar- 

agraph (a)(i), 

(ii) shares of the capital stock or indebtedness of 

one or more corporations described in ‘subpara- 

graph (a)(i1), or 

(111) properties described in subparagraph (i) or (ii). 
Related Provisions: See Related Provisions at end of s. 110.6. 
History: The definition “interest in a family farm partnership” in subsec. 
110.6(1) amended by 2001, c. 17, s. 242 and 2000, c. 12, Sch: 2, s. 8, to 
replace “spouse,” with “spouse, common-law partner,” applicable to 2001 


et seq. except that, if a taxpayer and a person have jointly elected pursuant 
to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation year, 
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the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year and subsequent taxation years. 


“Interest in a family farm partnership” in subsec. 110.6(1) amended by 
1994, c. 7, Sch. VIIT (1993, c. 24), subsec. 47(2), applicable to 1992 er 
seq. That definition formerly read: 


“interest in a family farm partnership” of an individual (other than a 
trust that is not a personal trust) at any time means an interest 
owned by the individual at that time in a partnership where, 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property of the 
partnership was attributable’ to property used by 


(i) the partnership, 
(ii) the individual, 


(i11) where the individual is a personal trust, a beneficiary 
of the trust, 


(iv) a spouse, child or parent of the individual or of a bene- 
ficiary referred to in subparagraph (iii), or 


(v) a corporation a share of the capital stock of which was a 
share of the capital stock of a family farm corporation of 
the individual, a beneficiary referred to in subparagraph 
(ili) or a spouse, child or parent of the individual or of such 
a beneficiary 


principally in the course of carrying on the business of farming 
in Canada in which the individual, a beneficiary referred to in 
subparagraph (iii) or a spouse, child or parent of the individual 
or of such a beneficiary was actively engaged on a regular and 
continuous basis, and 


(b) at that time, all or substantially all of the fair market value 
of the property of the partnership was attributable to property 
that has been used principally in the course of carrying on the 
business of farming in Canada by the partnership or a person 
referred to in paragraph (a); 


“Interest in a family farm partnership” substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 81(1), applicable to 1988 ef seg. That definition for- 
merly read: 


“interest in a family farm partnership” of an individual (other than a 
trust that is not a personal trust) at any time means an interest 
owned by the individual at that time in a partnership all or substan- 
tially all of the property of which was, at that time, property used by 


(a) the partnership, 
(b) the individual, 


(c) where the individual isa personal trust, a beneficiary of the 
trust, 


(d) a spouse, child or parent of a person referred to in paragraph 
(b) or (c), or 


(e) a corporation; a share of the capital stock of which was a 
share of the capital stock of a family farm corporation of an 
individual referred to in paragraph (b), (c) or (d) 


throughout a period of at least 24 months before that time in the 
course of carrying on the business of farming in Canada in which 
any individual referred to in paragraph (b), (c) or (d) was actively 
engaged on a regular and continuous basis; 


“investment expense” of an individual for a taxation 
year means the total of 


(a) all amounts deducted in computing the individual’s 
income for the year from property (except to the ex- 
tent that the amounts were otherwise taken into ac- 
count in computing the individual’s investment ex- 
pense or investment income for the year) other than 
any amounts deducted under 
(i) paragraph 20(1)(c), (d), (e), or (e.1) of this Act 
or paragraph 20(1)(k) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, in 
respect of borrowed money that was used by the 
individual, or that was used to acquire property that 
was used by the individual, 


(A) to make a payment as consideration for an 
income-averaging annuity contract, 
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(B) to pay a premium under a registered retire- 
ment savings plan, or 


(C) to make a contribution to a registered pen- 
sion plan or a deferred profit sharing plan, or 


(11) paragraph 20(1)(Gj) or subsection 65(1), 66(4), 
66.1(3), 66.2(2), 66.21(4) or 66.4(2), 


(b) the total of 


(i) all amounts deducted under paragraph 20(1)(c), 
(d), (e), (e.1), ( or (bb) of this. Act or paragraph 
20(1)(k) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing 
the individual’s income for the year from a partner- 
ship of which the individual was a specified mem- 
ber in the fiscal period of the partnership ending in 
the year, and 


(ii) all amounts deducted under subparagraph 
20(1)(e)(vi) in computing the individual’s income 
for the year in respect of an expense incurred by a 
‘partnership of which the individual was.a specified 
member in the fiscal period of the partnership end- 
ing immediately before it ceased to exist, 


(c) the total of 


(i) all amounts (other than allowable capital losses) 
deducted in computing the individual’s income for 
the year in respect of the individual’s share of the 
amount of any loss of a partnership of which the 
individual was a specified member in the partner- 
ship’s fiscal period ending in the year, and 


(ii) all amounts each of which is an amount de- 
ducted under paragraph 111(1)(e) in computing the 
individual’s taxable income for the year, 


(d) 50% of the total of all amounts each of which is an 
amount deducted under subsection 66(4), 66.1(3), 
66.2(2), 66.21(4) or 66.4(2) in computing the indivi- 
dual’s income for the year in respect of expenses 


(i) incurred and renounced under subsection 
66(12.6), (12.601), (12.62) or (12.64) by a corpora- 
tion, or 


(ii) incurred by a partnership of which the indivi- 
dual was a specified member in the fiscal period of 
the partnership in which the expense was incurred, 
and 


(e) the total of all amounts each of which is the 
amount of the individual’s loss for the year from 


(i) property, or 

(ii) renting or leasing a rental property (within the 
meaning assigned by subsection. 1100(14) of the 
Income Tax Regulations) or a property described in 


Class 31 or 32 of Schedule II to the Income Tax 
Regulations 


owned by the individual or by a partnership of which 
the individual was a member, other than a partnership 
of which the individual was a specified member in the 
partnership’s fiscal period ending in the year, and 


(f) the amount, if any, by which the total of the indivi- 
dual’s net capital losses for other taxation years de- 
ducted under paragraph 111(1)(b) in computing the in- 
dividual’s taxable income for the year exceeds the 
amount determined in respect of the individual for the 
year under paragraph (a) of the description of B in the 
definition “annual gains limit”; 


History: Subpara. (a)(ii) of the definition “investment expense” in subsec. 
110.6(1) amended by 2001, c. 17, subsec. 86(1), to add reference to sub- 
sec. 66.21(4), applicable to taxation years that begin after 2000. 
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Para. (d) of the definition “investment expense” in subsec. 110.6(1) 
amended by the said c. 17, subsec. 86(2), applicable to taxation years that 
begin after 2000. The para. formerly read: 


(d) 50% of the total of all amounts each of which is an amount de- 
ducted under subsection 66(4), 66.1(3), 66.2(2) or 66.4(2) in com- 
puting the individual’s income for the year in respect of expenses 
incurred and renounced under subsection 66(12.6), (12.601), 
(12.62) or (12.64) by a corporation or incurred by a partnership of 
which the individual was a specified member in the fiscal period of 
the partnership in which the expense was incurred, and 


Para. (d) of the definition “investment expense” in subsec. 110.6(1) 
amended by 1994, c. 8, s. 13, to add reference to subsec. 66(12.601), ap- 
plicable to 1992 et seq. 


Para. (f) of “investment expense” in subsec. 110.6(1) added by 1994, c. 7, 
Sch. VII (1993, c. 24), subsec. 47(3), applicable to 1992 et seq. 


Paras. (a), (b) of “investment expense” in subsec. 110.6(1) substituted by 
1994, c. 7, Sch. If (1991, c. 49), subsec. 81(2), applicable to 1988 et seq. 
except that 


(a) para. (a) does not apply before 1989 to amounts deducted under 
para. 20(1)(a) in respect of a certified production (within the meaning 
assigned by subsec. 1104(2) of the Regulations) of a taxpayer or a 
partnership that is property included in para. (n) in Cl. 12 of Sch. II to 
the Regulations, and 


(b) in its application to a taxpayer who so elects by notifying the Min- 
ister of National Revenue in writing before 1993, subpara. (a)(ii) 
shall, in respect of the taxpayer’s 1988 and 1989 taxation years, be 
read as follows: 


(11) paragraph 20(1)(j), to the extent that the total of all amounts 
deducted under that paragraph by the taxpayer in the year or a 
preceding taxation year ending after 1987 exceeds the total of 
all amounts each of which is an amount that 


(A) was included in the taxpayer’s investment income for 
the taxpayer’s 1988 or 1989 taxation year, and 


(B) was included under subsection 15(2) in the taxpayer’s 
income for the taxpayer’s 1988 or 1989 taxation year, 


or subsection 65(1), 66(4), 66.1(3); 66.2(2) or 66.4(2), 
Paras. (a), (b) formerly read: 


(a) the total of all amounts each of which is an amount (other than 
an amount deducted under subsection 65(1), 66(4), 66.1(3), 66.2(2) 
or 66.4(2)) deducted in computing the individual’s income for the 
year from property, except to the extent that the amount was in- 
cluded in computing the individual’s investment expense for the 
year under paragraph (b), (c) or (e), 


(b) the total of all amounts each of which is an amount deducted 
under paragraph 20(1)(c), (d), (e), (f) or (bb) of this Act or para- 
graph 20(1)(k) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the individual’s income for 
the year from a partnership of which the individual was a specified 
member in the fiscal period of the partnership ending in the year, 


Subpara. (c)(i) of “investment expense” in subsec. 110.6(1) substituted by 
1994, c. 7, Sch. If (1991, c. 49), subsec. 81(3), applicable to 1988 et seq. 
Subpara. (c)(i) formerly read: 


(i) all amounts each of which is an amount deducted in computing 
the individual’s income for the year as the individual’s share of the 
amount of any loss of a partnership of which the individual was a 
specified member in the fiscal period of the partnership ending in 
the year, and 


That portion of para. (e) of “investment expense” following subpara. (ii) in 
subsec. 110.6(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
81(4), applicable to 1988 ef seq., except that the para. does not apply 
before 1989 to amounts deducted under para. 20(1)(a) in respect of a certi- 
fied production (within the meaning assigned by subsec. 1104(2) of the 
Regulations) of a taxpayer or a partnership that is property included in 
para. (n) in Cl. 12 of Sched. II to the Regulations. That portion of para. (e) 
formerly read: 


owned by the individual or by a partnership of which the individual 
was a member, except to the extent that the amount was included in 
computing the individual’s investment expense for the year under 
paragraph (c); 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘investment income” of an individual for a taxation year 
means the total of 


(a) all amounts included in computing the individual’s 
income for the year from property (other than an 
amount included under subsection 15(2) or paragraph 
56(1)(d) of this Act or paragraph 56(1)(d.1) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952), including, for greater certainty, any 
amount so included under subsection 13(1) in respect 
of a property any income from which would be in- 
come from property (except to the extent that the 
amount was otherwise taken into account in comput- 
ing the individual’s investment income or investment 
expense for the year), 


(b) all amounts (other than taxable capital gains) in- 
cluded in computing the individual’s income for the 
year in respect of the individual’s share of the income 
of a partnership of which the individual was a speci- 
fied member in the partnership’s fiscal period ending 
in the year, including, for greater certainty, the indivi- 
dual’s share of all amounts included under subsection 
13(1) in computing the income of the partnership, 


(c) 50% of all amounts included under subsection 
59(3.2) in computing the individual’s income for the 
year, 


(d) all amounts each of which is the amount of the in- 
dividual’s income for the year from 


(1) a property, or 


(11) renting or leasing a rental property (within the 
meaning assigned by subsection 1100(14) of the 
Income Tax Regulations) or a property described in 
Class 31 or 32 of Schedule II to the Income Tax 
Regulations 


owned by the individual or by a partnership of which 
the individual was a member (other than a partnership 
of which the individual was a specified member in the 
partnership’s fiscal period ending in the year), includ- 
ing, for greater certainty, any amount included under 
subsection 13(1) in computing the individual’s income 
for the year in respect of a rental property of the indi- 
vidual or the partnership or in respect of a property 
any income from which would be income from 


property, 
(e) the amount, if any, by which 


(i) the total of all amounts (other than amounts in 
respect of income-averaging annuity contracts or 
annuity contracts purchased under deferred profit 
sharing plans or plans referred to in subsection 
147(15) as revoked plans) included under _para- 
graph 56(1)(d) of this Act or paragraph 56(1)(d.1) 
of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the indivi- 
dual’s income for the year | 


exceeds 


(11) the total of all amounts deducted under para- 
graph 60(a) in computing the individual’s income 
for the year, and 


(f) the amount, if any, by which the total of all 
amounts included under paragraph 3(b) in respect of 
capital gains and capital losses in computing the indi- 
vidual’s income for the year exceeds the amount deter- 
mined in respect of the individual for the year for A in 
the definition “annual gains limit”; 
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History: Para. (f) of “investment income” in subsec. 110.6(1) added by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(4), applicable to 1992 er 
seq. 

“Investment income” amended to substitute paras. (a) to (e) for (a) to (d) 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(5), applicable to 1988 er 
seq. except that in its application to a taxpayer who so elects by notifying 
the Minister of National Revenue in writing before 1993, para. (a) shall be 
read without reference to “subsection 15(2) or” in respect of the taxpayer’s 
1988 and 1989 taxation years. Paras. (a) to (d) formerly read: 


(a) the total of all amounts included in computing the individual’s 
income for the year from property, including, for greater certainty, 
any amount included under subsection 13(1) in respect. of a property 
the income from which would be income from property, except to 
the extent that the amount was included in computing the indivi- 
dual’s investment income for the year under paragraph (b) or (d), 


(b) the total of all amounts each of which is an amount included in 
computing the individual’s income for the year as the individual’s 
share of the income of a partnership of which the individual was a 
specified member in the fiscal period of the partnership ending in 
the year, including, for greater certainty, the individual’s share of all 
amounts included under subsection 13(1) in computing the income 
of the partnership, 


(c) 50% of the total of all amounts included in computing the indivi- 
dual’s income for the year under subsection 59(3.2), and 


(d) the total of all amounts each of which is an amount included in 
computing the individual’s income for the year from 


(1) property, or 
(i1) renting or leasing a rental property (within the meaning as- 
signed by subsection 1100(14) of the Income Tax Regulations) 


or a property described in Class 31 or 32 of Schedule II to the 
Income Tax Regulations 


owned by the individual or by a partnership of which the individual 
was a member, except to the extent that the amount was included in 
computing the individual’s investment income for the year under 
paragraph (b), including, for greater certainty, any amount included 
under subsection 13(1) in computing the individual’s income for the 
year in respect of rental property or in respect of a property the in- 
come from which would be income from property; 


.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘“non-qualifying real property” — [Repealed] 

History: The definition “non-qualifying real property” in subsec. 110.6(1) 
repealed by 1995, c. 3, subsec. 32(1), applicable after 1995. The definition 
formerly read: 


“non-qualifying real property” of an individual (other than a trust 
that is not a personal trust) means property disposed of after Febru- 
ary 1992 by the individual, or a partnership any of the income of 
which is required to be included in computing the income of the 
individual, that at the time of its disposition (in this definition re- 
ferred to as the “determination time”) is 
(a) real property, other than 
(i) qualified farm property of the individual, 
(ii) real property owned by the individual or the indivi- 
dual’s spouse that was used 
(A) throughout that part of the 24-month period pre- 
ceding the determination time during which it was 
owned by the individual or the individual’s spouse, or 
(B) throughout all or substantially all of the time in the 
period preceding the determination time during which 
it was owned by the individual or the individual’s 
spouse, 
principally in an active business carried on by 
(C) the individual (otherwise than as a member of a 
partnership), 
(D) where the individual is a personal trust, a preferred 
beneficiary (within the meaning assigned by subsection 
108(1)) under the trust (otherwise than as a member of 
a partnership), 
(E) a spouse, child or parent of the individual or of a 
preferred beneficiary described in clause (D) (other- 
wise than as a member of a partnership), 


(F) a corporation (otherwise than as a member of a 
partnership) where shares representing all or substan- 
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tially all of the fair market value of all the issued and 
outstanding shares of its capital stock were owned by 
one or more persons described in this subparagraph, 


(G) one or more persons as members of a partnership 
where interests representing all or substantially all of 
the fair market value of all partnership interests in the 
partnership were owned by one or more persons de- 
scribed in this subparagraph, or 


(H) a personal trust (otherwise than as a member of a 
partnership) where interests representing all or substan- 
tially all of the fair market value of all beneficial inter- 
ests in the trust were owned by one or more persons 
described in this subparagraph, and 


(111) real property of the partnership (except where the indi- 
vidual is a specified member of the partnership or, if a taxa- 
ble capital gain of the individual’s spouse from the disposi- 
tion of property of the partnership would be a taxable 
capital gain of the individual, the individual’s spouse is a 
specified member of the partnership) that was used 


(A) throughout that part of the 24-month period pre- 
ceding the determination time during which it was pro- 
perty of the partnership, the individual or the indivi- 
dual’s spouse, or 


(B) throughout all or substantially all of the time in the 
period preceding the determination time during which 
it was property of the partnership, the individual or the 
individual’s spouse, 


principally in an active business carried on by 
(C) the individual, 


(D) where the individual is a personal trust, a preferred 
beneficiary (within the meaning assigned by subsection 
108(1)) under the trust, 


(E) a spouse, child or parent of the individual or of a 
preferred beneficiary described in clause (D), 


(F) a corporation where shares representing all or sub- 
stantially all of the fair market value of all the issued 
and outstanding shares of its capital stock were owned 
by one or more persons described in this subparagraph, 
or 


(G) a personal trust where interests representing all or 
substantially all of the fair market value of all benefi- 
cial interests in the trust were owned by one or more 
persons described in this subparagraph, 


(b) a share of the capital stock of a corporation (other than a 
qualified small business corporation share of the individual or a 
share of the capital stock of a family farm corporation of the 
individual) the fair market value of which is derived principally 
from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding 
the determination time during which it was owned by the 
corporation or by persons described in any of clauses 
(a)(ii)(C) to (A), or 


(ii) throughout all or substantially all of the time in the pe- 
riod preceding the determination time during which it was 
owned by the corporation or by persons described in any of 
clauses (a)(1i)(C) to (H), 


principally in an active business carried on by the corporation 
or by persons described in any of clauses (a)(ii)(C) to (H), but 
not including a share of the capital stock of a corporation the 
fair market value of which is derived principally from real pro- 
perty owned by another corporation, a partnership or a trust, or 
any combination thereof, the shares of the capital stock of 
which, or the interests in which, as the case may be, would, if 
they were disposed of at the determination time by the indivi- 
dual, not be non-qualifying real property of the individual, 


(c) an interest in a partnership (other than an interest in a family 
farm partnership of the individual) the fair market value of 
which is derived principally from real property, other than real 
property that was used 


(i) throughout that part of the 24-month period preceding 
the determination time during which it was property of the 
partnership or persons described in any of clauses (a)(ii)(C) 
to (H), or 
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(ii) throughout all or substantially. all of the time in the pe- 
riod preceding the determination time during which it was 
property of the partnership or persons described in any of 
clauses (a)(ii)(C) to (H), 


principally in an active business carried on by one or more per- 
sons as members of the partnership or by persons described in 
any of clauses (a)(ii)(C) to (H), but not including an interest in a 
partnership the fair market value of which is derived principally 
from real property owned by another partnership, a corporation 
or a trust, or any combination thereof, the shares of the capital 
stock of which or the interests in which, as the case may be, 
would, if they were disposed of at the determination time by the 
individual, not be non-qualifying real property of the 
individual, 


(d) an interest in a trust the fair market value of which is de- 
rived principally from real property, other than real property 
that was used 


(1) throughout that part of the 24-month period preceding 
the determination time during which it was owned by the 
trust or persons described in any of clauses (a)(ii)(C) to 
(H), or 


(11) throughout all or substantially all of the time in the pe- 
riod preceding the determination time during which it was 
owned by the trust or persons described in any of clauses 


(a)(i1)(C) to (H), 


principally in an active business carried on by the trust or by 
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nership, an interest in which is an interest in a family farm 
partnership of the individual or the individual’s spouse or 
common-law partner that is 


(a) real property that was used by | 
(i) the individual, 


(ii) where the individual is a personal trust, a bene- 
ficiary referred to in paragraph 104(21.2)(b) of the 
trust, 


(i11) a spouse, common-law partner, child or parent 
of a person referred to in subparagraph (1) or (11), 


(iv) a corporation, a share of the capital stock of 
which is a share of the capital stock of a family 
farm corporation of an individual referred to in any 
of subparagraphs (i) to (iii), or 


(v) a partnership, an interest in which is an interest 
in a family farm partnership of an individual re- 
ferred to in any of subparagraphs (1) to (iii), 


in the course of carrying on the business of farming in 
Canada and, for the purpose of this paragraph, pro- 
perty will not be considered to have been used in the 
course of carrying on the business of farming in Can- 
ada unless 


persons described in any of clauses (a)(ii)(C) to (H), but not 
including an interest in a trust the fair market value of which is 
derived principally from real property owned by another trust, a 
corporation or a partnership, or any combination thereof, the 
shares of the capital stock of which or the interests in which, as 
the case may be, would, if they were disposed of at the determi- 
nation time by the individual, not be non-qualifying real pro- 
perty of the individual, or 


(e) an interest or an option in respect of property described in 
any of paragraphs (a) to (d), 


and, for the purposes of this definition, an “active business” carried 
on by a person at any time means any business carried on by the 
person at that time other than a business (other than a business car- 
ried on by a credit union or a business of leasing property that is not 
real property) the principal purpose of which is to derive income 
from property (including interest, dividends, rents or royalties), un- 
less the person or, where the person carries on the business as a 
member of a partnership, the partnership 


(f) employs in the business at that time more than 5 individuals 
on a full-time basis, or 


(g) in the course of carrying on the business has managerial, 
administrative, financial, maintenance or other similar services 
provided to it at that time and the person or partnership could 
reasonably be expected to require more than 5 full-time em- 
ployees if those services had not been so provided; 


The closing words of paras. (b), (c) and (d) of the definition “non-qualify- 
ing real property” in subsec. 110.6(1) substituted by 1994, c. 21, subsecs. 
50(2), (3) and (4), applicable to 1992 et seq. The closing words of those 
paras. formerly read: 


principally in an active business carried on by the corporation or by 
persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by one or more persons 
as members of the partnership or by persons described in any of 
clauses (a)(1i)(C) to (H), 


principally in an active business carried on by the trust or by per- 
sons described in any of clauses (a)(ii)(C) to (H), or 


“Non-qualifying real property” added to subsec. 110.6(1) by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 47(6), applicable to 1992 et seq. 


Selected Cases [110.6(1)“non-qualifying real property”): 
Boudreau vy. R., [1997] 2 C.T.C. 2489 (TCC) (“One or more persons de- 
scribed in this subparagraph” not restricted to related persons). 


*‘qualified farm property” of an individual (other than a 
trust that is not a personal trust) at any particular time 
means a property owned at that time by the individual, the 
spouse or common-law partner of the individual or a part- 


894 


(vi) the property or property for which the property 
was substituted (in this subparagraph referred to as 
“the property”) was owned by a person who was 
the individual, a beneficiary referred to in subpara- 


graph (ii) or a spouse, common-law partner, child 


or parent of the individual or of such a beneficiary, 
by a personal trust from which the individual ac- 
quired the property or by a partnership referred to 
in subparagraph (v) throughout the period of at 
least 24 months immediately preceding that time 
and 


(A) in at least 2 years while the property was so 
owned the gross revenue of such a person, or of 
a personal trust from which the individual ac- 
quired the property, from the farming business 
carried on in Canada in which the property was 
principally used and in which such a person or, 
where the individual is a personal trust, a bene- 
ficiary of the trust was actively engaged on a 
regular and continuous basis exceeded the in- 
come of the person from all other sources for 
the year, or 


(B) the property was used by a corporation re- 
ferred to in subparagraph (iv) or a partnership 
referred to in subparagraph (v) principally in 
the course of carrying on the business of farm- 
ing in Canada throughout a period of at least 24 
months during which time the individual, a ben- 
eficiary referred to in subparagraph (ii) or a 
spouse, common-law partner, child or parent of 
the individual or of such a beneficiary was ac- 
tively engaged on a regular and continuous ba- 
sis in the farming business in which the pro- 
perty was used, or 


(vil) where the property is a property last acquired 
by the individual or partnership before June 18, 
1987, or after June 17, 1987 under an agreement in 
writing entered into before that date, the property 
or property for which the property was substituted 
(in this subparagraph referred to as “‘the property’’) 
was used by the individual, a beneficiary referred 
to in subparagraph (ii) or a spouse, common-law 
partner, child or parent of the individual or of such 
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a beneficiary, a corporation referred to in subpara- 
graph (iv) or a partnership referred to in subpara- 
graph (v) or by a personal trust from which the in- 
dividual acquired the property principally in the 
course of carrying on the business of farming in 
Canada 


(A) in the year the property was disposed of by 
the individual, or 


(B) in at least 5 years during which the property 
was owned by the individual, a beneficiary re- 
ferred to in subparagraph (ii) or a spouse, com- 
mon-law partner, child or parent of the indivi- 
dual or of such a beneficiary, by a personal trust 
from which the individual acquired the property 
or by a partnership referred to in subparagraph 
AV), 

(b) a share of the capital stock of a family farm corpo- 

ration of the individual or the individual’s spouse or 

common-law partner, 


(c) an interest in a family farm partnership of the indi- 
vidual or the individual’s spouse or common-law part- 
ner, or 


(d) an eligible capital property used by a person or 
partnership referred to in any of subparagraphs (a)(i) 
to (v), or by a personal trust from which the individual 
acquired the property, in the course of carrying on the 
business of farming in Canada and, for the purpose of 
this paragraph, eligible capital property 
(i) will not be considered to have been used in the 
course of carrying on the business of farming in 
Canada unless the conditions set out in subpara- 
graph (a)(vi) or (vii), as the case may be, are met, 
and 


(ii) shall be deemed to include capital property to 
which paragraph 70(5.1)(b) or 73(3)(d.1) applies; 


Related Provisions: 14(1.1)—Eligible capital property inclusion 
deemed to be taxable capital gain for exemption purposes; 70(9.8) — 
Farm property used by corporation or partnership; 80.03(8) — Deemed 
qualified farm property where capital gain deemed on disposition follow- 
ing debt forgiveness; 108(1)“qualified farm property” — Definition ap- 
plies to trusts; 248(5) — Substituted property. See also Related Provisions 
at end of s. 110.6. 


History: The definition “qualified farm property” in subsec. 110.6(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner’, and by Sch. 2, s. 8, to replace “spouse,” with 
“spouse, common-law partner,”, applicable to 2001 et seg., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Those portions of para. (a) of “qualified farm property” preceding subpara. 
(i) and following subpara. (v), and para. (d) in subsec. 110.6(1) substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 81(6) to (8), applicable to 
1988 et seq. Those portions and that para. formerly read: 


(a) real property used by 


in the course of carrying on the business of farming in Canada and, 
for the purposes of this paragraph, property will not be considered 
to have been used in the course of carrying on the business of farm- 
ing in Canada at that time unless 
(vi) where the property is a property other than a property re- 
ferred to in subparagraph (vii), the property or property for 
which the property was substituted was used by a person or 
partnership referred to in any of subparagraphs (i) to (v) or by a 
personal trust from which the individual acquired the property 
in the course of carrying on the business of farming in Canada 


(A) in the year the property was disposed of by the indivi- 
dual, or 

(B) in at least five years during which the property was 
owned by an individual referred to in any of subparagraphs 
(i) to (iii), by a personal trust from which the individual 
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acquired the property or by a partnership referred to in sub- 

paragraph (v), 
(vii) where the property is a property acquired by the individual 
or a partnership after June 17, 1987 otherwise than pursuant to 
an agreement in writing entered into on or before that date, the 
property or property for which the property was substituted was 
owned by an individual referred to in any of subparagraphs (i) 
to (iii), by a personal trust from which the individual acquired 
the property or by a partnership referred to in subparagraph (v) 
throughout the period of at least 24 months immediately pre- 
ceding that time and 


(A) in at least 2 years while the property was so owned, the 
gross revenue of an individual referred to in any of subpar- 
agraphs (i) to (iii) or of a personal trust from which the in- 
dividual acquired the property from the farming business 
carried on in Canada in which the individual used the pro- 
perty and in which the individual or, where the individual is 
a personal trust, a beneficiary of the trust was actively en- 
gaged on a regular and continuous basis exceeded the indi- 
vidual’s income from all other sources for the year, or 
(B) the property was used by a corporation referred to in 
subparagraph (iv) or a partnership referred to in subpara- 
graph (v) in the course of carrying on the business of farm- 
ing in Canada throughout a period of at least 24 months 
during which time an individual referred to in any of sub- 
paragraphs (1) to (111) was actively engaged on a regular and 
continuous basis in the farming business in which the pro- 
perty was used, 


(d) an eligible capital property used by a person or partnership re- 
ferred to in any of subparagraphs (a)(i) to (v) or by a personal trust 
from which the individual acquired the property in the course of 
carrying on the business of farming in Canada and, for the purpose 
of this definition, eligible capital property will not be considered to 
have been used in the course of carrying on the business of farming 
in Canada unless the conditions set out in subparagraph (a)(vi) or 
(vii), as the case may be, are met; 


Selected Cases [110.6(1)“qualified farm property”): Desrosiers 
(Succession de) v. R., [2000] 3 C.T.C. 2200 (TCC) (Exemption for quali- 
fied farm property available even though taxpayer had taken position dur- 
ing lifetime that property was timber limit). 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital 
property (archived). See also list at end of s. 110.6. 


‘‘qualified small business corporation share” of an in- 
dividual (other than a trust that is not a personal trust) at 
any time (in this definition referred to as the “determina- 
tion time”) means a share of the capital stock of a corpo- 
ration that, 


(a) at the determination time, is a share of the capital 
stock of a small business corporation owned by the in- 
dividual, the individual’s spouse or common-law part- 
ner or a partnership related to the individual, 


(b) throughout the 24 months immediately preceding 
the determination time, was not owned by anyone 
other than the individual or a person or partnership re- 
lated to the individual, and 


(c) throughout that part of the 24 months immediately 
preceding the determination time while it was owned 
by the individual or a person or partnership related to 
the individual, was a share of the capital stock of a 
Canadian-controlled private corporation more than 
50% of the fair market value of the assets of which 
was attributable to 


(i) assets used principally in an active business car- 
ried on primarily in Canada by the corporation or 
by a corporation related to it, 


(ii) shares of the capital stock or indebtedness of 
one or more other corporations that were connected 
(within the meaning of subsection 186(4) on the as- 
sumption that each of the other corporations was a 
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“payer corporation” within the meaning of that | 


subsection) with the corporation where 


(A) throughout that part of the 24 months im- 
mediately preceding the determination time that 
ends at the time the corporation acquired such a 
share or indebtedness, the share or indebtedness 
was not owned by anyone other than the corpo- 
ration, a person or partnership related to the 
corporation or a person or partnership related to 
such a person or partnership, and 


(B) throughout that part of the 24 months im- 
mediately preceding the determination time 
while such a share or indebtedness was owned 
by the corporation, a person or partnership re- 
lated to the corporation or a person or partner- 
ship related to such a person or partnership, it 
was a share or indebtedness of a Canadian-con- 
trolled private corporation more than 50% of 
the fair market value of the assets of which was 
attributable to assets described in subparagraph 
(111), or 

(111) assets described in either of subparagraph (i) 

or (11) 

except that 


(d) where, for any particular period of time in the 24- 
month period ending at the determination time, all or 
substantially all of the fair market value of the assets 
of a particular corporation that is the corporation or 
another corporation that was connected with the cor- 
poration cannot be attributed to assets described in 
subparagraph (c)(1), shares or indebtedness of corpora- 
tions described in clause (c)(i1)(B), or any combination 
thereof, the reference in clause (c)(1i)(B) to “more than 
50%” shall, for the particular period of time, be read 
as a reference to “all or substantially all” in respect of 
each other corporation that was connected with the 
particular corporation and, for the purpose of this par- 
agraph, a corporation is connected with another corpo- 
ration only where 


(1) the corporation is connected (within the mean- 
ing of subsection 186(4) on the assumption that the 
corporation was a “payer corporation” within the 
meaning of that subsection) with the other corpora- 
tion, and 


(11) the other corporation owns shares of the capital 
stock of the corporation and, for the purpose of this 
subparagraph, the other corporation shall be 
deemed to own the shares of the capital stock of 
any corporation that are owned by a corporation 
any shares of the capital stock of which are owned 
or are deemed by this subparagraph to be owned by 
the other corporation, 


(e) where, at any time in the 24-month period ending 
at the determination time, the share was substituted for 
another share, the share shall be considered to have 
met the requirements of this definition only where the 
other share 


(1) was not owned by any person or partnership 
other than a person or partnership described in par- 
agraph (b) throughout the period beginning 24 
months before the determination time and ending 
at the time of substitution, and 


(11) was a share of the capital stock of a corporation 
described in paragraph (c) throughout that part of 
the period referred to in subparagraph (i) during 
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which such share was owned by a person or part- 
nership described in paragraph (b), and 


(f) where, at any time in the 24-month period ending 
at the determination time, a share referred to in sub- 
paragraph (c)(i1) is substituted for another share, that 
share shall be considered to meet the requirements of 
subparagraph (c)(ii) only where the other share 


(i) was not owned by any person or partnership 
other than a person or partnership described in 
clause (c)(ii)(A) throughout the period beginning 
24 months before the determination time and end- 
ing at the time of substitution, and 


(11) was a share of the capital stock of a corporation 
described in paragraph (c) throughout that part of 
the period referred to in subparagraph (i) during 
which the share was owned by a person or partner- 
ship described in clause (c)(ii1)(A); 


Related Provisions: 80.03(8) — Deemed qualified small business cor- 
poration share where capital gain deemed on disposition following debt 
forgiveness; 108(1)“qualified small business corporation share” — Trusts; 
110.6(1.1) — Fair market value of net income stabilization account; 
110.6(14) — Various rules of interpretation; 110.6(15) — Value of assets 
of corporation; 110.6(16) — Personal trust; 186(7) — Interpretation of 
“connected” for subparas. (c)(11), (d)(i); 248(5) — Substituted property. 
See also Related Provisions at end of s. 110.6. 


History: The definition “qualified small business corporation share” in 
subsec. 110.6(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force 


July 31, 2000. See also the transitional rules reproduced in the History to . 


248(1)“common-law partner’. 


Subparas. (c)(1), (ii) and paras. (d) to (f) of “qualified small business cor- 
poration share” in subsec. 110.6(1) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 81(9), (10), applicable to dispositions of shares oc- 
curring after June 17, 1987. Those subparas. and paras. formerly read: 


(i) assets used in an active business carried on primarily in Canada 
by the corporation or by a corporation related to it, 


(11) shares of the capital stock of or bonds, debentures, bills, notes, 
mortgages or similar obligations issued by one or more other corpo- 
rations that were connected with the corporation (within the mean- 
ing of subsection 186(4) on the assumption that in each case the 
connected other corporation was at that time a “payer corporation” 
within the meaning of that subsection) where 


(A) throughout that part of the 24 months immediately preced- 
ing the determination time that ends at the time the corporation 
acquired those shares or obligations, the shares or obligations 
were not owned by anyone other than the corporation or a per- 
son or partnership related to it, and 


(B) throughout that part of the 24 months immediately preced- 
ing the determination time while those shares or obligations 
were owned by the corporation or a person or partnership re- 
lated to it, they were shares or obligations of Canadian-con- 
trolled private corporations more than 50% of the fair market 
value of the assets of which was attributable to assets described 
in subparagraph (iii), or 


(d) where, for any period of time in the 24 month period ending at 
the determination time, all or substantially all of the fair market 
value of the assets of a corporation cannot be attributed to assets 
described in subparagraph (c)(i) or shares or obligations of corpora- 
tions described in clause (c)(ii)(B), the reference in clause (c)(ii)(B) 
to “more than 50%” shall, for that period of time, be read as a refer- 
ence to “all or substantially all” in respect of other corporations con- 
nected with the corporation (within the meaning of. subsection 
186(4) on the assumption that in each case the connected other cor- 
poration was at that time a “payer corporation” within the meaning 
of that subsection) 


(e) where, at any time in the 24 month period ending at the determi- 
nation time, the share was substituted for another share, the share 
shall be considered to have met the requirements of this definition 
only where the other share 


(1) was not owned by any person or partnership other than a 
person or partnership described in paragraph (b), and 
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(ii) was a share of the capital stock of a corporation described in 
paragraph (c), 
throughout that part of that 24 month period ending at the determi- 
nation time that ends at the time of substitution, -and 


(f) where, at any time in the 24-month period ending at the determi- 
nation time, a share referred to in subparagraph (c)(ii) is substituted 
for another share, that share shall be considered. to have met the re- 
quirements of that subparagraph only where the other share 


(i) was not owned by any person or partnership other than a 
person or partnership described in clause (c)(ii)(A), and 
(11) was a share of the capital stock of a corporation described in 
paragraph (c), 
throughout that part of that 24 month period ending at the determi- 
nation time that ends at the time of substitution; 
Interpretation Bulletins: See list at end of s. 110.6. 


Information Circulars: 88-2, para. 15: General anti-avoidance rule — 
section 245 of the Income Tax Act; 88-2 Supplement, paras. 3, 4: General 
anti-avoidance rule — section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-53: Purification of a small business corpo- 
ration, ATR-55: Amalgamation followed by sale of shares. 


“share of the capital stock of a family farm corpora- 
tion” of an individual (other than a trust that is not a per- 
sonal trust) at any time means a share of the capital stock 
of a corporation owned by the individual at that time 
where 


(a) throughout any 24-month period ending before that 
time, more than 50% of the fair market value of the 
property owned by the corporation was attributable to 


(1) property that was used by 
(A) the corporation, 
(B) the individual, 


(C) where the individual is a personal trust, a 
beneficiary of the trust, 


(D) a spouse, common-law partner, child or 
parent of the individual or of a beneficiary re- 
ferred to in clause (C), or 


(E) a partnership, an interest in which was an 
interest in a family farm partnership of the indi- 
vidual, a beneficiary referred to in clause (C) or 
a spouse, common-law partner, child or parent 
of the individual or of such a beneficiary, 


principally in the course of carrying on the busi- 
ness of farming in Canada in which the individual, 
a beneficiary referred to in clause (C) or a spouse, 
common-law partner, child or parent of the indivi- 
dual or of such a beneficiary, was. actively engaged 
on a regular and continuous basis, 


(ii) shares of the capital stock or indebtedness of 
One or more corporations all or substantially all of 
the fair market value of the property of which was 
attributable to property described in subparagraph 
(iil), or 
(iii) properties described in either subparagraph (1) 
or (ii), and 
(b) at that time, all or substantially all of the fair mar- 
ket value of the property owned by the corporation 
was attributable to 
(i) property that was used principally in the course 
of carrying on the business of farming in Canada 
by the corporation or a person or partnership re- 
ferred to in subparagraph (a)(i), 
(ii) shares of the capital stock or indebtedness of 
one or more corporations all or substantially all of 
the fair market value of the property of which was 


S. 110.6(1) 


attributable to property described in subparagraph 
(411), or 
(111) properties described in either subparagraph (1) 
or (ii). 

_ Proposed Amendment — 110.6(1 “share of 

J) ee ae cap ie econ of a — se 


family farm ies 
f that individual and, 


_ Director, Tax Legislation Division, Tax Policy Branch — 
Related Provisions [subsec. 110.6(1)}: 110.6(1.1) — Fair market 
value of net income stabilization account; 110.6(15) — Value of assets of 
corporation; 257 — Formula cannot calculate to less than zero. See also 
Related Provisions at end of s. 110.6. 


History: The definition “share of the capital stock of a family farm corpo- 
ration” in subsec. 110.6(1) amended by 2000, c. 12, Sch. 2, s. 8, to replace 
“spouse, with “spouse, common-law partner,”, applicable to 2001 et seq., 
in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”, 


That portion of subpara. (a)(i) of “share of the capital stock of a family 
farm corporation” preceding cl. (A) in subsec. 110.6(1) amended by 1994, 
c. 7, Sch. VII (1993, c. 24), subsec. 47(5), applicable to 1992 et seq. That 
portion formerly read: 


(i) property used by 
“Share of a capital stock of a family farm corporation” in subsec. 110.6(1) 


substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 81(11), applicable 
to 1988 et seg. That definition formerly read: 


“share of the capital stock of a family farm corporation” of an indi- 
vidual (other than a trust that is not a personal trust) at any time 
means a share of the capital stock of a corporation owned by the 
individual at that time where, at that time, all or substantially all of 
the property owned by the corporation was 
(a) property used by 

(1) the corporation, 

(ii) the individual, 

(iii) where the individual is a personal trust, a beneficiary 

of the trust, 
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(iv) a spouse, child or parent of an individual referred to in 

subparagraph (11) or (iii), or 

(v) a partnership, an interest in which was an interest in a 

family farm partnership of an individual referred to in sub- 

paragraph (ii), (iii) or (iv) 
throughout a period of at least 24 months before that time in the 
course of carrying on the business of farming in Canada in 
which any individual referred to in subparagraph (ii), (iii) or 
(iv) was actively engaged on a regular and continuous basis, 
(b) shares of the capital stock of one or more corporations all or 
substantially all of the property of which was property de- 
scribed in paragraph (a) or bonds, debentures, bills, notes, mort- 
gages or similar obligations issued by such a corporation, or 
(c) properties described in either of paragraph (a) or (b). 


Advance Tax Rulings: ATR-56: Purification of a family farm 
corporation. 


(1.1) Idem [value of NISA] — For the purposes of the 
definitions. “qualified small business corporation share” 
and “share of the capital stock of a family farm corpora- 
tion” in subsection (1), the fair market value of a net in- 
come stabilization account shall be deemed to be nil. 


History: Subsec. 110.6(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 47(7), applicable to 1991 et seq. _ 


(2) Capital gains deduction — qualified farm pro- 
perty — In computing the taxable income for a taxation 
year of an individual (other than a trust) who was resident 
in Canada throughout the year and who disposed of quali- 
fied farm property in the year or a preceding taxation year 
ending after 1984, there may be deducted such amount as 
the individual may claim not exceeding the least of 


(a) the amount determined by the formula 


[$250,000 -(A+B+C+D)] XE 
where 


A is the total of all amounts each of which is an 
amount deducted under this section in computing 
the individual’s taxable income for a preceding 
taxation year that ended before 1988, 


Bis the total of all amounts each of which is 


(i) */4 of an amount deducted under this section 
in computing the individual’s taxable income 
for a preceding taxation year that ended after 
1987 and before 1990 (other than amounts de- 
ducted under this section for a taxation year in 
respect of an amount that was included in com- 
puting an individual’s income for that year be- 
cause of subparagraph 14(1)(a)(v) as that sub- 
paragraph applied for taxation years that ended 
before February 28, 2000), or 


(11) 44 of an amount deducted under this section 
in computing the individual’s taxable income 
for a preceding taxation year that began after 
February 27, 2000 and ended before. October 
18, 2000, 


C. is 7/3 of the total of all amounts each of which is an 
amount deducted under this section in computing 
the individual’s taxable income 


(i) for a preceding taxation year that ended after 
1989 and before February 28, 2000, or 


(11) in respect of an amount that was included 
because of subparagraph 14(1)(a)(v) (as that 
subparagraph applied for taxation years that en- 
ded before February 28, 2000) in computing the 
individual’s income for a taxation year that be- 
gan after 1987 and ended before 1990, 
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D is the product obtained when the reciprocal of the 
fraction determined for E that applied to the tax- 
payer for a preceding taxation year that began 
before and included February 28, 2000 or October 
17, 2000 is multiplied by the amount deducted 
under this subsection in computing the individual’s 
taxable income for that preceding year, and 

B As 

(i) in the case of a taxation year that includes 
February 28, 2000. or October 17, 2000, the 
amount determined by the formula 


2 x (F + G)/H 
where 


F is the amount deemed by subsection 14(1.1) 
to be a taxable capital gain of the taxpayer 
for the taxation year; 


G is the amount by which the amount deter- 
mined in respect of the taxpayer for the year 
under paragraph 3(b) exceeds the amount 
determined for F; and 


~ His the total of 


(A) the amount deemed by subsection 
14(1.1) to be a taxable capital gain of the 
taxpayer for the taxation year multiplied 
by : 


(1) where that amount is determined. 


by reference to paragraph 14(1.1)(a), 
the reciprocal of the fraction obtained 
by multiplying the fraction */4 by the 
fraction in paragraph 14(1)(b) that ap- 
plies to the taxpayer for the taxation 
year, 


(II) where that amount is determined 
by reference to paragraph 14(1.1)(b), 
and the taxation year does not end af- 
ter February 27, 2000 and before Oc- 
tober 18, 2000, 2, and 


(III) where that amount is determined 
by reference to paragraph 14(1.1)(b), 
and the taxation year ends after Feb- 
ruary 27, 2000 and. before October 18, 
2000, */2, and 


(B) the amount determined for G multi- 
plied by the reciprocal of the fraction in 
paragraph 38(a) that applies to the tax- 
payer for the taxation year; and 


(11) in any other case, 1, 


(b) the individual’s cumulative gains limit at the end 
of the year, 


(c) the individual’s annual gains limit for the year, and 


(d) the amount that would be determined in respect of 
the individual for the year under paragraph 3(b) in re- 
spect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified 
farm properties disposed of by the individual after 
1984. 


Related Provisions: 14(1.1)— Eligible capital property inclusion 
deemed to be taxable capital gain for exemption purposes; 40(1-1) — ex- 
tended capital gains reserve where farm property disposed of to child; 
40(3.1) — Deemed disposition where negative ACB of partnership inter- 
est creates deemed gain; 73(3) — Intergenerational rollover of farm pro- 
perty; 110.6(4) — Maximum deduction; 110.6(5) — Individual deemed 
resident in Canada throughout year; 110.6(6) — Failure to report gain; 
110.6(7)—(11) — Restrictions; 110.6(13) — Meaning of “amount deter- 
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mined under para. 3(b)’;  110.6(17)—-Order of © deduction; 
127.52(1)(h)(i) — Deduction allowed for minimum tax purposes; 257 
Formula cannot calculate to less than zero. See additional.Related Provi- 
sions at end of s. 110.6. 


History: Para. 110.6(2)(a) amended by, 2001, c. 17, subsec. 86(3), appli- 
cable to taxation years that end after February 27, 2000. The para. for- 
merly read: 


(a) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted 
by the individual under this section in computing the indivi- 
dual’s taxable income for a preceding taxation year, 


(ii) where the taxation year ended after 1987, '/ of the total of 
all amounts each of which is an amount deducted under this 
section in computing the individual’s taxable income for a taxa- 
tion year ending before 1988, and 


(111) where the taxation year ended after 1989, '/s of the total of 


(A) all amounts deducted under this section in computing 
the individual’s taxable income for a taxation year ending 
before 1990 (other than amounts deducted under this sec- 
tion for a taxation year in respect of an amount that was 
included in computing the individual’s income for that year 
because of subparagraph 14(1)(a)(v)), and 


(B) the amount determined under subparagraph (ii) in re- 
spect of the individual for the year, 


1995, c. 3, para. 32(15)(a), states that in applying the Act to the 1994 and 
1995 taxation years, para. 110.6(2)(d) shall be read as follows: 


(d) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b). in respect of capital gains and 
capital losses if the only properties referred to in that paragraph 
were qualified farm properties disposed of by the individual after 
1984 otherwise than because of an election made under subsection 
(19). | 

Cl. 110.6(2)(a)(iii)(A) amended by 1994, c. 7, Sch. VII (1993, c. 24), sub- 

sec. 47(8), applicable to 1990 et seg. That cl. formerly read: 


(A) the total of all amounts each of which is an amount deducted 
under this section in computing the individual’s taxable income for 
a taxation year ending before 1990, and 


Selected Cases [subsec. 110.6(2)]: Larsen v. R., [2000] 1 C.T.C. 209 
(FCA) (Timber stand may be farm property). 

Interpretation Bulletins: See list at end of s. 110.6. 

Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation; ATR-56: Purification of a family farm corporation. 


Forms: 1657: Calculation of capital gains deduction; T1237: Saskatche- 
wan farm and small business capital gains tax credit. See also list at end of 
s. 110.6, 


(2.1) Capital gains deduction — qualified small 
business corporation shares — In computing the 
taxable income for a taxation year of an individual (other 
than a trust) who was resident in Canada throughout the 
year and who disposed of a share of a corporation in the 
year or a preceding taxation year and after June 17, 1987 
that, at the time of disposition, was a qualified small busi- 
ness corporation share of the individual, there may be de- 
ducted such amount as the individual may claim not ex- 
ceeding the least of 


(a) the amount determined by the formula in paragraph 
(2)(a) in respect of the individual for the year, 

(b) the amount, if any, by which the individual’s cu- 
mulative gains limit at the end of the year exceeds the 
amount deducted under subsection (2) in computing 
the individual’s taxable income for the year, 

(c) the amount, if any, by which the individual’s an- 
nual gains limit for the year exceeds the amount de- 
ducted under subsection (2) in computing the indivi- 
dual’s taxable income for the year, and 


(d) the amount that would be determined in respect of 
the individual for the year under paragraph 3(b) (other 
than an amount included in determining the amount in 
respect of the individual under paragraph (2)(d)) in re- 
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spect of capital gains and capital losses if the only 
properties referred to in paragraph 3(b) were qualified 
small business corporation shares disposed of by. the 
individual after June 17, 1987. 


Related Provisions: 40(1.1)(c) — extended capital gains reserve where 
small business corporation disposed of to child; 48.1 — Deemed disposi- 
tion to trigger exemption before small business corporation goes public; 
69(11)(a)(i) — Exception to rule deeming proceeds at FMV where CG de- 
duction claimed after incorporation or dissolution of partnership; 
110.6(4) — Maximum deduction; 110.6(5) — Individual deemed resident 
in Canada throughout year; 110.6(6)— Failure to report gain; 
110.6(7)-(11) — Restrictions; 110.6(13) — Meaning of “amount deter- 
mined under para. 3(b)”; 127.52(1)(h)(i) — Deduction allowed for mini- 
mum tax purposes. See additional Related Provisions at end of s. 110.6. 


History: Para. 110.6(2.1)(a) amended by 2001, c. 17, subsec. 86(4), appli- 
cable to taxation years that end after February 27, 2000. The para. for- 
merly read: 


(a) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted 
by the individual under this section in computing the indivi- 
dual’s taxable income for a preceding taxation year, 


(ii) where the taxation year ended after 1987, the amount deter- 
mined under subparagraph (2)(a)(ii) in respect of the individual 
for the year, and 


(111) where the taxation year ended after 1989, the amount deter- 
mined under subparagraph (2)(a)(i11) in respect of the individual 
for the year, 


Para. 110.6(2.1)(d) amended by 1998, c. 19, subsec. 130(1), applicable to 
1996 et seq. Para. 110.6(2.1)(d) formerly read: 


(d) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) (other than an amount included in 
determining the amount in respect of the individual under paragraph 
(2)(d)) in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified small busi- 
ness corporation shares disposed of by the individual after June 17, 
1987. 


1995, c. 3, para. 32(15)(b), states that in applying the Act to the 1994 and 
1995 taxation years, para. 110.6(2.1)(d) shall be read as follows: 


(d) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) (other than an amount included in 
determining the amount in respect of the individual under paragraph 
(2)(d)) in respect of capital gains and capital losses if the only 
properties referred to in paragraph 3(b) were qualified small busi- 
ness corporation shares disposed of by the individual after June 17, 
1987 otherwise than because of an election made under subsection 
(19). 


Selected Cases [subsec. 110.6(2.1)]: Harquail v. R., [2002] 1 C.T.C. 
25 (FCA) (Not necessary for complete agreement on all elements before a 
business exists); Ast (H.) Estate v. Canada, [1992] 2 C.T.C. 2251 (TCC) 
(Capital gains deduction validly claimed in year subsequent to 
disposition). 


Interpretation Bulletins: See list at end of s. 110.6. 


Information Circulars: 88-2, para. 15: General anti-avoidance rule — 
section 245 of the Income Tax Act; 88-2 Supplement, paras. 3, 4: General 
anti-avoidance rule — section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-53: Purifica- 
tion of a small business corporation; ATR-55: Amalgamation followed by 
sale of shares. 


Forms: T657: Calculation of capital gains deduction; T1237: Saskatche- 
wan farm and small business capital gains tax credit. See also list at end of 
S. L106: 


(3) [Repealed] 


History: Subsec. 110.6(3) repealed by 1995, c. 3, subsec. 32(3), applica- 
ble to 1996 et seq.; and, in applying subsec. 110.6(3) to the 1994 and 1995 
taxation years, the opening words of subsec. (3) shall be read as follows: 


(3) In computing the taxable income for a taxation year of an indivi- 
dua! (other than a trust). who was resident in Canada throughout the 
year and who disposed of property (other than property the capital 
gain or capital loss from the disposition of which is included in de- 
termining an amount under paragraph (2)(d) or (2.1)(d)) there may 
be deducted such amount as the individual claims, not exceeding the 
least of 
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Subsec. 110.6(3) formerly read: 


(3) Capital gains deduction — other property — In computing 
the taxable income for a taxation year of an individual (other than a 
trust) who was resident in Canada throughout the year and who dis- 
posed of property (other than a disposition of property to which sub- 
section (2) or (2.1) applies) there may be deducted such amount as 
the individual may claim not exceeding the least of 


(a) the amount, if any, by which $75,000 exceeds the total of 


(i) the total. of all amounts each of which is an amount de- 
ducted by the individual under this subsection in computing 
the individual’s taxable income for a preceding taxation 
year, 


(ii) where the taxation year ended after 1987, '/3 of the total 
of all amounts each of which is an amount deducted under 
this subsection in computing the individual’s taxable in- 
come for a taxation year ending before 1988, and 


(iii) where the taxation year ended after 1989,.'/s of the total 
of 


(A) all amounts deducted under this subsection in com- 
puting the individual’s taxable income for a taxation 
year ending before 1990 (other than amounts deducted 
under this subsection for a taxation year in respect of 
an amount that was included in computing the indivi- 
dual’s income for that year because of subparagraph 
14(1)(a)(v)), and 


(B) the amount determined under subparagraph (i1) in 
respect of the individual for the year, 


(b) the amount, if any, by which the individual’s cumulative 
gains limit at the end of the year exceeds the total of all 
amounts each of which is an amount deducted under subsection 
(2) or (2.1) in computing the individual’s taxable income for the 
year, and 


(c) the amount, if any, by which the individual’s annual gains 
limit for the year exceeds the total of all amounts each of which 
is an amount deducted under subsection (2) or (2.1) in comput- 
ing the individual’s taxable income for the year. 


Cl. 110.6(3)(a)(iii)(A) amended by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 47(9), applicable to 1990 et seg. That cl. formerly read: 


(A) the total of all amounts each of which is an amount deducted 
under this subsection in computing the individual’s taxable income 
for a taxation year ending before 1990, and 


Selected Cases [subsec. 110.6(3)]: Cardin v. R., [1998] 3 C.T.C. 22 
(FCA) (Capital gain (not just taxable portion) to be included in income for 
purposes of calculation for old age pension). 


(4) Maximum capital gains deduction — Notwith- 
standing subsection!4 (2) and (2.1), the total amount that 
may be deducted under this section in computing an indi- 
vidual’s income for a taxation year shall not exceed the 
amount determined by the formula in paragraph (2)(a) in 
respect of the individual for the year. 


History: Subsec. 110.6(4) amended by 2001, c. 17, subsec. 86(5), appli- 
cable to taxation years that end after February 27, 2000. The subsec. for- 
merly read: 


(4) Notwithstanding subsections (2) and (2.1), the total amount that 
may be deducted under this section in computing an individual’s 
taxable income for a taxation year shall not exceed the amount, if 
any, by which $375,000 exceeds the total of 


(a) the total of all amounts each of which is an amount deducted 
by the individual under this section in computing the indivi- 
dual’s taxable income for a preceding taxation year, 


(b) where the taxation year ended after 1987, the amount deter- 
mined under subparagraph (2)(a)(ii) in respect of the individual 
for the year, and 


(c) where the taxation year ended after 1989, the amount deter- 
mined under subparagraph (2)(a)(iii) in respect of the individual 
for the year. 


14sic. Should be “subsections” — ed. 
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The opening words of subsec. 110.6(4) amended by 1995, c. 3, subsec. 
32(4), applicable to 1996 et seg. The opening words formerly read: 


(4) Notwithstanding subsections (2) and (2.1), the total amount that 
may be deducted under this section in computing an individual's 
taxable income for a taxation year shall not exceed the amount, if 
any, by which $375,000 exceeds the total of 


(5) Deemed resident in Canada — Where an indivi- 
dual was resident in Canada at any time in a particular 
taxation year and throughout 


(a) the immediately preceding taxation year, or 
(b) the immediately following taxation year, 


for the purposes of subsections (2) and (2.1) the indivi- 
dual shall be deemed to have been resident in Canada 
throughout the particular year. 


Related Provisions: 14(8) — Parallel rule for cumulative eligible capi- 
tal recapture. See additional Related Provisions at end of s. 110.6. 


History: The closing words of subsec. 110.6(5) amended by 1995, c. 3, 
subsec. 32(5), applicable to 1996 et seg. The closing words formerly read: 


for the purposes of subsections (2), (2.1) and (3) the individual 
shail be deemed to have been resident in Canada throughout the par- 
ticular year. 


(6) Failure to report capital gain — Notwithstanding 
subsections (2) and (2.1), where an individual has a capi- 
tal gain for a taxation year from the disposition of a capi- 
tal property and knowingly or under circumstances 
amounting to gross negligence 


(a) fails to file a return of the individual’s income for - 
the year within one year after the day on or before 
which the individual is required to file a return of the 
individual’s income for the year pursuant to section 
150, or 


(b) fails to report the capital gain in the individual’s 
return of income for the year required to be filed pur- 
suant to section 150, 


no amount may be deducted under this section in respect 
of the capital gain in computing the individual’s taxable 
income for that or any subsequent taxation year and the 
burden of establishing the facts justifying the denial of 
such an amount under this section is on the Minister. 


| History: The opening words of subsec. 110.6(6) amended by 1995, c. 3, 


subsec. 32(6), applicable to 1996 et seg. The opening words formerly read: 


(6) Notwithstanding subsections (2), (2.1) and (3), where an indivi- 
dual has a capital gain for a taxation year from the disposition of a 
capital property and knowingly or under circumstances amounting 
to gross negligence 


Selected Cases [subsec. 110.6(6)]: Foisy v. R., [2001] 1 C.T.C. 2606 
(TCC) (Failure to declare gain did not result in loss of exemption or impo- 
sition of penalty). 


(7) Deduction not permitted — Notwithstanding sub- 
sections (2) and (2.1), where an individual has a capital 
gain for a taxation year from the disposition of property 
as part of a series of transactions or events 


(a) to which subsection 55(2) would, but for paragraph 
55(3)(b), apply, or 

(b) in which any property is acquired by a corporation 
or partnership for consideration that is significantly 
less than the fair market value. of the property at the 
time of acquisition (other than an acquisition as the re- 
sult of an amalgamation or merger of corporations or 
the winding-up of a corporation or partnership or a 
distribution of property of a trust in satisfaction of all 
or part of a corporation’s capital interest in the trust), 
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no amount in respect of that capital gain shall be deducted 
under this section in computing the individual’s taxable 
income for the year. 


History: The opening words of subsec. 110.6(7) amended by 1995, c. 3, 
subsec. 32(7), applicable to 1996 et seq. The opening words formerly read: 


(7) Where deduction not permitted — Notwithstanding subsec- 
tions (2), (2.1) and (3), where an individual has a capital gain for a 
taxation year from the disposition of property as part of a series of 
transactions or events each of which is effected or to be effected 
after November 21, 1985 


Advance Tax Rulings: ATR-56: Purification of a family farm 
corporation. 


(8) Deduction not permitted — Notwithstanding sub- 
sections (2) and (2.1), where an individual has a capital 
gain for a taxation year from the disposition of a property 
and it can reasonably be concluded, having regard to all 
the circumstances, that a significant part of the capital 
gain is attributable to the fact that dividends were not paid 
on a share (other than a prescribed share) or that divi- 
dends paid on such a share in the year or in any preceding 
taxation year were less than 90% of the average annual 
rate of return thereon for that year, no amount in respect 
of that capital gain shall be deducted under this section in 
computing the individual’s taxable income for the year. 

Related Provisions: 110.6(9)— Average annual rate of return; 


183.1(7) — Tax on corporate distributions — application of s. 110.6(8). 
See also Related Provisions at end of s. 110.6. 


History: Subsec. 110.6(8) amended by 1995, c. 3, subsec. 32(8), applica- 
ble to 1996 ef seg. Subsec. (8) formerly read: 


(8) Idem — Notwithstanding subsections (2), (2.1) and (3), where 
an individual has a capital gain for a taxation year from the disposi- 
tion, after November 21, 1985, of a property and it may reasonably 
be concluded, having regard to all the circumstances, that a signifi- 
cant part of the capital gain is attributable to the fact that dividends 
were not paid on a share (other than a prescribed share) of a corpo- 
ration or that dividends paid on such a share in the year or in any 
preceding taxation year were less than 90% of the average annual 
rate of return thereon for that year, no amount in respect of that 
capital gain shall be deducted under this section in computing the 
individual’s taxable income for the year. 


Regulations: 6205 (prescribed share). 


(9) Average annual rate of return — For the purpose 
of subsection (8), the average annual rate of return on a 
share (other than a prescribed share) of a corporation for a 
taxation year is the annual rate of return by way of divi- 
dends that a knowledgeable and prudent investor who 
purchased the share on the day it was issued would expect 
to receive in that year, other than the first year after the 
issue, in respect of the share if 


(a) there was no delay or postponement of the pay- 
ment of dividends and no failure to pay dividends in 
respect of the share; 


(b) there was no variation from year to year in the 
amount of dividends payable in respect of the share 
(other than where the amount of dividends payable is 
expressed as an invariant percentage of or by reference 
to an invariant difference between the dividend ex- 
pressed as a rate of interest and a generally quoted 
market interest rate); and 


(c) the proceeds to be received by the investor on the 
disposition of the share are the same amount the cor- 
poration received as consideration on the issue of the 
share. 


Regulations: 6205 (prescribed share). 
(10) [Repealed under former Act] 


(11) Where deduction not permitted — Where it is 
reasonable to consider that one of the main reasons for an 
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individual acquiring, holding or having an interest in a 
partnership or trust (other than an interest in a personal 
trust) or a share of an investment corporation, mortgage 
investment corporation or mutual fund corporation, or for 
the existence of any terms, conditions, rights or other at- 
tributes of the interest or share, is to enable the individual 
to receive or have allocated to the individual a percentage 
of any capital gain or taxable capital gain of the partner- 
ship, trust or corporation that is larger than the indivi- 
dual’s percentage of the income of the partnership, trust 
or corporation, as the case may be, notwithstanding any 
other provision of this Act, 


(a) no amount may be deducted under this section by 
the individual in respect of any such gain allocated or 
distributed to the individual after November 21, 1985; 
and 


(b) where the individual is a trust, any such gain allo- 
cated or distributed to it after November 21, 1985 shall 
not be included in computing its eligible taxable capi- 
tal gain (within the meaning assigned by subsection 
108(1)). 


(12) Trust deduction — Notwithstanding any other 
provision of this Act, a trust described in paragraph 
104(4)(a) or (a.1) (other than a trust that elected under 
subsection 104(5.3), an alter ego trust or a joint spousal 
or common-law partner trust) may, in computing its taxa- 
ble income for its taxation year that includes the day de- 
termined under paragraph 104(4)(a) or (a.1), as the case 
may be, in respect of the trust, deduct under this section 
an amount equal to the least of 


(a) the amount, if any, by which the eligible taxable 
capital gains (within the meaning assigned by subsec- 
tion 108(1)) of the trust for that year exceeds the 
amount, if any, by which 


(i) the total of all amounts each of which is the 
amount, if any, determined under paragraph (b) or 
(d) of the definition “cumulative gains limit” in 
subsection (1) in respect of the taxpayer’s spouse 
or common-law partner at the end of the taxation 
year in which the spouse or common-law partner 
died 

exceeds 


(ii) the amount if any, determined under paragraph 
(a) of the definition “cumulative gains limit” in 
subsection (1) in respect of the taxpayer’s spouse 
or common-law partner at the end of the taxation 
year in which the spouse or common-law partner 
died, 


(b) the amount, if any, that would be determined in 
respect of the trust for that year under paragraph 3(b) 
in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified 
farm properties disposed of by it after 1984 and quali- 
fied small business corporation shares disposed of by 
it after June 17, 1987, and 


(c) the amount, if any, by which the amount deter- 
mined by the formula in paragraph (2)(a) in respect of 
the taxpayer’s spouse or common-law partner for the 
taxation year in which that spouse or common-law 
partner died exceeds the amount deducted under this 
section for that taxation year by that spouse or com- 
mon-law partner. 
Related Provisions: 104(21.1)— Beneficiary’s taxable capital gain 
from trust; 110.6(13)— Meaning of “amount determined under para. 
3(b)"; 127.52¢(1)(h)(i) — Deduction allowed for minimum tax purposes. 
See additional Related Provisions at end of s. 110.6. 
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History: The opening words of subsec..110.6(12) amended by 2001, c. 
17, subsec. 86(6), applicable to 2000 et seg. The opening words formerly 
read: 


(12) Spousal trust deduction — Notwithstanding any other provi- 
sion of this Act, a trust described in paragraph 104(4)(a) or (a.1) 
(other than a trust that elected under subsection 104(5.3)) may, in 
computing its taxable income for its taxation year that includes the 
day determined under paragraph 104(4)(a) or (a.1), as the case may 
be, in respect of the trust, deduct under this section an amount equal 
to the least of 


Para. 110.6(12)(c) amended by the said c. 17, subsec. 86(7), applicable to 
taxation years that end after February 27, 2000, except that the amount 
determined under the para., in computing a trust’s taxable income for its 
particular taxation year that includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 
2000, is deemed to be equal to the amount determined under that para. 
(without reference to this application) multiplied by the quotient obtained 
when the fraction in para. 38(a), as amended, that applies to the trust for 
its particular year is divided by the fraction in para. 38(a), as amended, 
that applies to the taxpayer’s spouse or common-law partner for the taxa- 
tion year in which the spouse or common-law partner died. The para. for- 
merly read: 


(c) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted 
by the taxpayer’s spouse or common-law partner under this sec- 
tion for the taxation year in which the spouse or common-law 
partner died or a preceding taxation year, and 


(ii) the total of all amounts each of which is an amount deter- ’ 
mined under subparagraph (2)(a)(ii) or (411) in respect of the tax- © 
payer’s spouse or common-law partner for the taxation year in 
which the spouse or common-law partner died. 


Subsec. 110.6(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Para. 110.6(12)(b) amended by 1995, c. 3, subsec. 32(9), applicable to tax- 
ation years that end after February 22, 1994 except that, for taxation years 
that end after that day and before 1997, it shall be read as follows: 


(b) the total of 
(i) the least of 


(A) the amount, if any, determined in respect of the trust 
for that year under paragraph 3(b) in respect of capital 
gains and losses, 


(A.1) the amount, if any, that would be determined in re- 
spect of the trust for that year under paragraph 3(b) in re- 
spect of capital gains and losses if 


(I) the only properties referred to in that paragraph 
were properties (other than properties referred to in 
subparagraph (ii)) disposed of by it after 1984 and 
before February 23, 1994, 


(II) the trust’s capital gains and capital losses for the 
year from dispositions of non-qualifying real property 
of the trust were equal to its eligible real property gains 
and. eligible real property losses, respectively, for that 
year from those dispositions, 


(II) no amount were included under paragraph 3(b) in 
respect of a capital gain of the trust that resulted from 
an election made under subsection (19) by another trust 
unless the trust was a beneficiary under the other trust 
on February 22, 1994, and 


(IV) except for the purpose of determining the trust’s 
share of a taxable capital gain of a partnership for the 
partnership’s fiscal. period that includes February 22, 
1994 or a taxable capital gain of the trust resulting 
from a designation made under section 104 by another 
trust for the other trust’s taxation year that includes that 
day, in determining the trust’s taxable capital gain for a 
taxation year that begins after that day from the dispo- 
sition of a property (other than a qualified small busi- 
ness corporation share or qualified farm property), this 
Act were read without reference to subparagraphs 
40(1)(a)(i1) and 44(1)(e)(ii), and 
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(B) the amount, if any, by which $75,000 exceeds the total 
of 


(1) the total of all amounts each of which is an amount 
deducted under subsection (3) in computing the taxable 
income of the taxpayer’s spouse for the taxation year in 
which the spouse died or a preceding taxation year, and 


(II) the total of all amounts each of which is an amount 
determined under subparagraph (3)(a)(ii) or (ili) in re- 
spect of the taxpayer’s spouse for the taxation year in 
which the spouse died, and 


(ii) the amount, if any, that would be determined in respect of 
the trust for that year under paragraph 3(b) in respect of capital 
gains and losses if the only properties referred to in that para- 
graph were qualified farm properties disposed of by it after 
1984 and qualified small business corporation shares disposed 
of by it after June 17, 1987; and 


Para. (b) formerly read: 
(b) the total of 
(i) the least of 


(A) the amount, if any, determined under paragraph 3(b) in 
respect of the trust for that year in respect of capital gains 
_and capital losses, 


(A.1) the amount, if any, that would be determined under 
paragraph 3(b) in respect of the trust for that year in respect 
of capital gains and capital losses if 


(1) the only properties referred to in that. paragraph 
were properties disposed of by it after 1984, other than 
properties referred to in subparagraph (11), and 


(II) the trust’s capital gains and capital losses for that. 
year from dispositions of non-qualifying real property 
of the trust were equal to its eligible real property gains 
and eligible real property losses, respectively, for that 
year from those dispositions, and 


(B) the amount, if any, by which $75,000 exceeds the total 
of 


(1) the total of all amounts each of which is an amount 
deducted by the taxpayer’s spouse under subsection (3) 
for the taxation year.in which the spouse died ora pre- 
ceding taxation year, and 


(ID) the total of all amounts each of which is an amount 
determined under subparagraph (3)(a)(1) or (iii) in re- 
spect of the taxpayer’s spouse for the taxation year in 
which the spouse died, and 


(11) the amount, if any, that would be determined in respect of 
the trust for that year under paragraph 3(b) in respect of capital 
gains and capital losses if the only properties referred to in that 
paragraph were qualified farm properties disposed of by it after 
1984 and qualified small business corporation shares disposed 
of by it after June 17, 1987, and ‘ 


That portion of subsec. 110.6(12) preceding para. (a) amended by 1994, c. 
7, Sch. VHT (1993, c. 24), subsec. 47(10), applicable to 1993 et seg. That 
portion formerly read: ' 


(12) Notwithstanding any other provision of this Act, a trust de- 
scribed in paragraph 104(4)(a) may, in computing its taxable in- 
come for its taxation year in which the taxpayer’s spouse referred to 
in that paragraph died, deduct under this section an amount equal to 
the least of 


All that portion of para. 110.6(12)(b) preceding cl. (i)(B) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(11), applicable to 1992 et 
seq. That portion formerly read: 
(b) the total of 
(i) the lesser of 


(A) the amount, if any, that would be determined in respect 
of the trust for that year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties re- 
ferred to in that paragraph were properties disposed of by it 
after 1984, other than properties referred to in subparagraph 
(ii), and 

Forms: T3 SCH 5: Beneficiary spouse information and spousal trust’s 

capital gains deduction. 


(13) Determination under para. 3(b) — For the pur- 
poses of this section, the amount determined under para- 
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graph 3(b) in respect of an individual for a period 
throughout which the individual was not resident in Can- 
ada is nil. 

Related Provisions: 74.2(2) — Deemed gain or loss under attribution 


rules; 104(21), (21.2) — Beneficiary’s taxable capital gain from trust. See 
additional Related Provisions at end of s. 110.6. 


(14) Related persons, etc. [miscellaneous rules re 
shares] — For the purposes of the definition “qualified 
small business corporation share” in subsection (1), 


(a) a taxpayer shall be deemed to have disposed of 
shares that are identical properties in the order in 
which the taxpayer acquired them; 


(b) in determining whether a corporation is a small 
business corporation or a Canadian-controlled private 
corporation at any time, a right referred to in para- 
graph 251(5)(b) shall not include a right under a 
purchase and sale agreement relating to a share of the 
capital stock of a corporation; 


(c) a personal trust shall be deemed 


(i) to be related to a person or partnership for any 
period throughout which the person or partnership 
was a beneficiary of the trust, and 


(11) in respect of shares of the capital stock of a cor- 
poration, to be related to the person from whom it 
acquired those shares where, at the time the trust 
disposed of the shares, all of the beneficiaries 
(other than registered charities) of the trust were re- 
lated to that person or would have,been so related 
if that person were living at that time; 


(d) a partnership shall be deemed to be related to a 
person for any period throughout which the person 
was a ban DARE Bale the © BARIEISOARS. 


the taxpayer! S taxation hae, in 1 which the foe legislation is as- 
sented tol. © 


Technical Notes. (bedampee? 20, 2002): AS secton 
110.6(14) provides certain rules that apply for the purposes of 
the definition “qualified small business corporation share” in 
subsection 110.6(1) and the capital gains exemption in respect © 
of such shares. This subsection is amended to add new para-— 
graph 110.6(14)(d. 1). 


New paragraph 110. 6(14)(d. 1) deems a person who i is a mem- 
ber of a partnership that is a member of another partnership (a 
lower-tiered partnership) to be a member of the lower-tiered 
partnership. This amendment will permit such a taxpayer to 
have access to the deduction for taxable capital gains arising on 
the disposition of a qualified small business corporation share 
by the lower-tiered partnership. 


Letter from Dept. of Finance, August 17, 2001: 
Monsieur, 


La présente fait suite a votre lettre du 18 janvier 2001 relative- 
ment a la déduction pour gains en capital pour les actions ad- 
missibles de petite entreprise. 


Les commentaires que vous avez formulés soulignent le 
caractére restrictif de l’alinéa 110.6(14)(d) de la Loi de V'impot 
sur le revenu (LIR). Présentement la LIR stipule qu’ une société 
de personnes est réputée liée 4 une personne pendant chaque 
période tout au long de laquelle cette personne est une associé 


S. 110.6(14) 


de la eitved cog i ore at Elle ne permet donc pas a un par- 
iculier d'une société de personnes, qui elle-. 
“ur ek socicte, ge ee aus dis- 


Soe 


ay de la nies ‘puisque cet associé a "est. as pus lié a 
cette derniére. 


La politique focal qui olsen ‘cette mesure m’améne 
toutefois a ‘considérer a la déduction, Apia gains en eile es 


ey le cas . susmentionné, Par osecaneiy je suis 
a fecommmander uae pe at ‘soit impinge: en ce sens. 


(e) where a corporation acquires shares of a class of 
the capital stock. of another corporation from any per- 
son, it shall be deemed in respect of those shares to be 
related to the person where all or substantially all the 
consideration received by that person from the corpo- 
ration in respect of those shares was common shares 
of the capital stock of the corporation; 


(f) shares issued after June 13, 1988 by a corporation 
to a particular person or partnership shall be deemed 
to have been owned immediately before their issue by 
a person who was not related to the particular person 
or partnership unless the shares were issued 


(i) as consideration for other shares, 


(11) as part of a transaction or series of transactions 
in which the person or partnership disposed of pro- 
perty to the corporation that consisted of 


(A) all or substantially all the assets used in an 
active business carried on by that person or the 
members of that partnership, or 


(B) an interest in a partnership all or substan- 
tially all the assets of which were used in an ac- 
tive business carried on by the members of the 
partnership, or 


(111) as payment of a stock dividend; and 


(g) where, immediately before the death of an indivi- 
dual, or, in the case of a deemed transfer under subsec- 
tion 248(23), immediately before the time that is im- 
mediately before the death of an individual, a share 
would, but for paragraph (a) of the definition “quali- 
fied small business corporation share” in subsection 
(1), be a qualified small business corporation share of 
the individual, the share shall be deemed to be a quali- 
fied small business corporation share of the individual 
if it was a qualified small business corporation share 
of the individual at any time in the 12-month period 
immediately preceding the death of the individual. 
Related Provisions: 54.2 — Sale of shares after incorporation of busi- 
ness; 110.6(16) — Personal trust; 248(1) — “business” does not include 
adventure or concern under 110.6(14)(f); 248(5)(b) — Effect of stock div- 
idend; 248(12) — Identical properties. See additional Related Provisions 
at end of 110.6. 
History: Subpara. 110.6(14)(f)(iii) added by 1998, c. 19, subsec. 130(2), 
applicable to dispositions of shares that occur after June 17, 1987. 
Para. 110.6(14)(c) substituted and (g) added by 1994, c. 7, Sch. II (1991, 


c. 49), subsecs. 81(12), (13), applicable to 1988 et seg. Para. (c) formerly 
read: 


(c) a personal trust shall be deemed to be related to a person or part- 
nership for any period throughout which the person or partnership 
was a beneficiary of the trust; 
Advance Tax Rulings: ATR-55: Amalgamation followed by sale of 
shares. 
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(15) Value of assets of corporations — For the pur- 
poses of the definitions “qualified small business corpora- 
tion share” and “share of the capital stock of a family 
farm corporation” in subsection (1), the definition “share 
of the capital stock of a family farm corporation” in sub- 
section 70(10) and the definition “small business corpora- 
tion” in subsection 248(1), 


(a) where a person (in this subsection referred to as the 
“insured”), whose life was insured under an insurance 
policy owned by a particular corporation, owned 
shares of the capital stock (in this subsection referred 
to as the “subject shares”) of the particular corpora- 
tion, any corporation connected with the particular 
corporation or with which the particular corporation is 
connected or any corporation connected with any such 
corporation or with which any such corporation is con- 
nected (within the meaning of subsection 186(4) on 
the assumption that the corporation referred to in this 
subsection was a payer corporation within the mean- 
ing of that subsection), 


for the purpose of this paragraph, a particular corpora- 
tion is connected with another corporation only where 


(i) the particular corporation is connected (within 
the meaning assigned by paragraph (d) of the defi- 
nition “qualified small business corporation share” 
in subsection (1)) with the other corporation, and 


(ii) the other corporation is not connected (within 
the meaning of subsection 186(4) as determined 
without reference to subsection 186(2) and on the 
assumption that the other corporation is a payer 
corporation within the meaning of subsection 
186(4)) with the particular corporation, 


except that this paragraph applies only in determining 
whether a share of the capital stock of another corpo- 
ration with which the particular corporation is con- 
nected is a qualified small business corporation share 
or a share of the capital stock of a family farm corpo- 
ration and in determining whether the other corpora- 
tion is a small business corporation. 


Related Provisions: 186(7) — Interpretation of “connected” for para. 
(1) the fair market value of the life insurance policy | (a). 


shall, at any time before the death of the insured, | History: Subsec. 110.6(15) substituted by 1994, c. 21, subsec. 50(5), ap- 
be deemed to be its cash surrender value (within | plicable to dispositions occurring after 1991. That subsec. formerly read: 


the meaning assigned by subsection 148(9)) at that 
time, and 


(ii) the total fair market value of assets (other than 
assets described in subparagraph (c)(i), (1i) or (iii) 
of the definition “qualified small business corpora- 
tion share” in subsection (1), subparagraph (b)(), 
(ii) or (il) of the definition “share of the capital 
stock of a family farm corporation” in subsection 
(1) or paragraph (a), (b) or (c) of the definition 
“small business corporation” in subsection 248(1), 
as the case may be) of any of those corporations 
that are 


(A) the proceeds, the right to receive the pro- 
ceeds or attributable to the proceeds, of the life 
insurance policy of which the particular corpo- 
ration was a beneficiary, and 


(B) used, directly or indirectly, within the 24- 
month period beginning at the time of the death 
of the insured or, where written application 
therefor is made by the particular corporation 
within that period, within such longer period as 
the Minister considers reasonable in the circum- 
stances, to redeem, acquire or cancel the subject 
shares owned by the insured immediately 
before the death of the insured, 


not in excess of the fair market value of the assets 
immediately after the death of the insured, shall, 
until the later of 


(C) the redemption, acquisition or cancellation, 
and 


(D) the day that is 60 days after the payment of 
the proceeds under the policy, 


be deemed not to exceed the cash surrender value 
(within the meaning assigned by _ subsection 
148(9)) of the policy immediately before the death 
of the insured; and 


(b) the fair market value of an asset of a particular cor- 


(15) Life insurance policy of corporation — For the purposes of 
the definitions “qualified small business corporation share” and 
“share of the capital stock of a family farm corporation” in subsec- 
tion (1) and the definition “small business corporation” in subsec- 
tion 248(1), where a person (in this subsection referred to as the 
“insured”), whose life was insured under an insurance policy owned 
by a particular corporation, owned shares of the capital stock (in- 
this subsection referred to as the “subject shares”) of the particular 
corporation, any corporation connected with the particular corpora- 
tion or with which the particular corporation is connected or any 
corporation connected with any such corporation or with which any 
such corporation is connected (within the meaning of subsection 
186(4) on the assumption that the corporation referred to in this sub- 
section was a payer corporation within the meaning of that 
subsection), 


(a) the fair market value of the life insurance policy shall, at any 
time before the death of the insured, be deemed to be its cash 
surrender value (within the meaning assigned by subsection 
148(9)) at that time; and 


(b) the total fair market value of assets (other than assets de- 
scribed in subparagraph (c)(i), (ii) or (iii) of the definition 
“qualified small business corporation share” in subsection (1), 
subparagraph (b)(i), (11) or (ili) of the definition “share of the 
capital stock of a family farm corporation” in subsection (1) or 
paragraph (a), (b) or (c) of the definition “small business corpo- 
ration” in subsection 248(1), as the case may be) of any of those 
corporations that are 


(1) the proceeds, the right to receive the proceeds or attribu- 
table to the proceeds, of the life insurance policy of which 
the particular corporation was a beneficiary, and 


(11) used, directly or indirectly, within the 24-month period 
beginning at the time of the death of the insured or, where 
written application therefor is made by the particular corpo- 
ration within that period, within such ionger period as the 
Minister considers reasonable in the circumstances, to re- 
deem, acquire or cancel the subject shares owned by the 
insured immediately before the death of the insured, 


not in excess of the fair market value of the assets immediately 
after the death of the insured shall, until the later of 
(ili) the redemption, acquisition or cancellation, and 
(iv) the date that is 60 days after the payment of the pro- 
ceeds under the policy, 


be deemed not to exceed the cash surrender value (within the 
meaning assigned by subsection 148(9)) of the policy immedi- 
ately before the death of the insured. 


poration that is a share of the capital stock or indebted- | subsec. 110.6(15) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
ness of another corporation with which the particular 81(14), applicable to dispositions occurring after June 17, 1987, except 
corporation is connected shall be deemed to be nil and, | that, with respect to dispositions occurring before July 13, 1990, the refer- 
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ence to “within the 24-month period commencing at the time of the death 
of the insured or, where written application therefor is made by the partic- 
ular corporation within that period, within such longer period [as the Min- 
ister considers reasonable in the circumstances]” in subpara. 
110.6(15)(b)(i1) shall be read as “before July 13, 1991 or, where written 
application therefor is made by the particular corporation before that date, 
before date”. 


(16) Personal trust — For the purposes of the defini- 
tion “qualified small business corporation share” in sub- 
section (1) and of paragraph (14)(c), a personal trust shall 
be deemed to include a trust described in subsection 7(2). 


History: Subsec. 110.6(16) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 81(14), applicable to dispositions occurring after June 17, 1987. 


(17) Order of deduction — For the purpose of clause 
(2)(a)(ii)(A), amounts deducted under this section in 
computing an individual’s taxable income for a taxation 
year that ended before 1990 shall be deemed to have first 
been deducted in respect of amounts that were included in 
computing the individual’s income under this Part for the 
year because of subparagraph 14(1)(a)(v) before being 
deducted in respect of any other amounts that were in- 
cluded in computing the individual’s income under this 
Part for the year. 


History: Subsec. 110.6(17) amended by 1995, c. 3, subsec, 32(10), appli- 
cable to 1996 et seg. Subsec. (17) formerly read: 


(17) For the purposes of clauses (2)(a)(iii)(A) and (3)(a)(iii)(A), 
amounts deducted by an individual under this section in computing 
the individual’s taxable income for a taxation year ending before 
1990 shall be deemed to have first been deducted in respect of any 
amounts that were included in computing the individual’s income 
for that year because of paragraph 14(1)(a)(v) before being de- 
ducted in respect of any other amounts that were included in com- 
puting the individual’s income for that year. 


Subsec. 110.6(17) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
47(12), applicable to 1990 et seq. 


(18) [Repealed] 


History: Subsec. 110.6(18) repealed by 1995, c. 3, subsec. 32(11), appli- 
cable to 1996 et seg. Subsec. (18) formerly read: 


(18) Eligible real property gains and losses — For the purposes 
of the definitions “eligible real property gain” and “eligible real pro- 
perty loss” in subsection (1), 


(a) an individual shall be deemed to have disposed of identical 
properties in the order in which they were acquired; 


(b) where paragraph 74.2(2)(b) applies for the purposes of this 
section to deem a property disposed of by, another person to 
have been disposed of by an individual in a taxation year, the 
individual shall be deemed to have last acquired that property at 
the time at which the other person last acquired it and to have 
disposed of it at the time at which the other person disposed of 
it; 

(c) where an individual is deemed by subsection 70(6), (9), 
(9.1), (9.2) or (9.3), 73(1), (3) or (4), 98(3) or (5) or 107(2) to 
have acquired property for an amount that is not greater than 
the adjusted cost base to the person or partnership from whom it 
was acquired, the individual shall be deemed to have acquired 
the property at the time it was last acquired by the person or 
partnership; 


(d) the number of calendar months in a period shall be deter- 
mined without reference to any such month that is in a taxation 
year of the individual or the individual’s spouse for which the 
property in respect of which the eligible real property gain or 
eligible real property loss is computed was a principal residence 
(within the meaning assigned by section 54) of the individual or 
the individual’s spouse; and 


(e) where the eligible real property gain or eligible real property 
loss of an individual is computed in respect of a gain or loss 
from a disposition of property by a partnership, the individual 
shall be deemed to have last acquired the property at the time it 
was last acquired by the partnership and to have disposed of the 
property at the time it was disposed of by the partnership except 
that, where the individual had disposed of that property to the 


S. 110.6(19)(a)Gi)(B)UD 


partnership and an election had been filed under subsection 
97(2) in respect of that disposition, the individual shall be 
deemed to have last acquired the property at the time it was last 
acquired by the individual before that disposition if the amount 
agreed on in that election in respect of the property was not 
greater than the adjusted cost base to the individual of the pro- 
perty at the time of that disposition. 


Subsec. 110.6(18) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
47(12), applicable to 1992 et seq. 


(19) Election for property owned on February 22, 
1994 — Subject to subsection (20), where an individual 
(other than a trust) or a personal trust (each of which is 
referred to in this subsection and subsections (20) to (29) 
as the “elector’), elects in prescribed form to have the 
provisions of this subsection apply in respect of 


(a) a capital property (other than an interest in a trust 
referred to in any of paragraphs (f) to (j) of the defini- 
tion “flow-through entity” in subsection 39.1(1)) 
owned at the end of February 22, 1994 by the elector, 
the property shall be deemed, except for the purposes 
of sections 7 and 35 and subparagraph 110(1)(d.1)(ii), 


(i) to have been disposed of by. the elector at that 
time for proceeds of disposition equal to the greater 
of 


(A) the amount determined by the formula 


A-B 
where 


A is the amount designated in respect of the 
property in the election, and 


Bis the amount, if any, that would, if the dis- 
position were a disposition for the purpose 
of section 7 or 35, be included under that 
section as a result of the disposition in com- 
puting the income of the elector, and 


(B) the adjusted cost base to the elector of the 
property immediately before the disposition, 
and 


(11) to have been reacquired by the elector immedi- 
ately after that time at a cost equal to 


(A) where the property is an interest in or a 
share of the capital stock of a flow-through en- 
tity (within the meaning assigned by subsection 
39.1(1)) of the elector, the cost to the elector of 
the property immediately before the disposition 
referred to in subparagraph (i), 


(B) where an amount would, if the disposition 
referred to in subparagraph (i) were a disposi- 
tion for the purpose of section 7 or 35, be in- 
cluded under that section as a result of the dis- 
position in computing the income of the elector, 
the lesser of 


(1) the elector’s proceeds of disposition of 
the property determined under subparagraph 


(i), and 

(II) the amount determined by the formula 
A-B 

where 


A is the amount, if any, by which the fair 
market value of the property at that time 
exceeds the amount that would, if the 
disposition referred to in subparagraph 
(i) were a disposition for the purpose of 
section 7 or 35, be included under that 
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section as a result of the disposition in 
computing the income of the elector, and 


B_ is the amount that would be determined 
by the formula in subclause (C)(ID) in re- 
spect of the property if clause (C) applied 
to the property, and 


(C) in any other case, the lesser of 
(1) the designated amount, and 


(Il) the amount, if any, by which the fair 
market value of the property at that time ex- 
ceeds the amount determined by the formula 


A =1-1B 
where 
A is the designated amount, and 


B_ is the fair market value of the property at 
that time; 


(b) a business carried on by the elector (otherwise than 
as a member of a partnership) on February 22, 1994, 


(i) the amount that would be determined under sub- 
paragraph 14(1)(a)(v) at the end of that day in re- 
spect of the elector if 


(A) all the eligible capital property owned at 
that time by the elector in respect of the busi- 
ness were disposed of by the elector immedi- 
ately before that time for proceeds of disposi- 
tion equal to the amount designated in the 
election in respect of the business, and 


(B) the fiscal period of the business ended at 
that time 


shall be deemed to be a taxable capital gain of the 
elector for the taxation year in which the fiscal pe- 
riod of the business that includes that time ends 
from the disposition of a particular. property and, 
for the purposes of this section, the particular pro- 
perty shall be deemed to have been disposed of by 
the elector at that time, and 


(11) for the purpose of, paragraph. 14(3)(b), the 
amount of the taxable capital gain determined 
under subparagraph (i) shall be deemed to have 
been claimed, by a person who does not deal at 
arm’s length with each person or partnership that 
does not deal at arm’s length with the elector, as a 
deduction under this section in respect of a disposi- 
tion at that time of the eligible capital property; and 


(c) an interest owned at the end of February 22, 1994 
by the elector in a trust referred to in any of 
paragraphs (f) to (Gj) of the definition “flow-through 
entity” in subsection 39.1(1), the elector shall be 
deemed to have a capital gain for the year from the 
disposition on February 22, 1994 of property equal to 
the lesser of 


(1) the total of amounts designated in elections 
made under this subsection by the elector in Respeet 
of interests in the trust, and 


(ii) “45 of the amount that would, if all of the trust’s 
capital properties were disposed of at the end of 
February 22, 1994 for proceeds of disposition 
equal to their fair market value at that time and that 
portion of the trust’s capital gains and capital 
losses or its net taxable capital gains, as the case 
may be, arising from the dispositions as can rea- 
sonably be considered to represent the elector’s 
share thereof were allocated to or designated in re- 


Income Tax Act, Part I 


spect of the elector, be the increase in the annual 

gains limit of the elector for the 1994 taxation year 

as a result of the dispositions. 
Related Provisions: 13(7)(e.1)— Depreciable capital | property; 
13(21)“undepreciated capital cost’F — No recapture of CCA on election; 
14(1)(a)(v)D, 14(5)“cumulative eligible capital”B, 14(9) — Cumulative 
eligible capital; 39.1 — Holdings in flow-through entities; 40(2)(b)A, D, 
40(7.1) — Principal residence; 49(3.2) — Options; 53(1)(r) — Increase in 
ACB immediately before disposing of all interests or shares of a flow- 
through entity; 54‘‘adjusted cost base’(c)-—— ACB adjustment of flow- 
through entity preserved through disposition and_ reacquisition; 
84.1(2.01)(a) — Share deemed acquired not at arm’s length (cost base pre- 
served) for purposes of later non-arm’s length sale; 107(1.1)(a) — Cost of 
capital interest in a trust when election made; 110.6(20) — Application of 
election; 110.6(21) — Non-qualifying real property; 110.6(23) — Partner- 
ship interest; 110.6(24)-(30) — Time for election and late-filed elections; 
257 — Formulas cannot calculate to less than zero;'Reg. 2800(2.1) — Ex- 
tended deadline for preferred beneficiary election. See additional Related 
Provisions at end of s. 110.6. 


History: Subsec. 110.6(19) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seq. 


Selected Cases [subsec. 110.6(19)]: Champagne v. R., [2003] 3 
C.T.C. 2318 (TCC) (‘Shall” has imperative meaning); Smedley v. R., 
[2003] 2 C.T.C. 2658 (TCC) (Remission order recommended where tax- 
payer unaware of election). 


Remission Orders: Karen Smedley and George Smedley Remission 
Order, P.C. 2004-264 (remission of tax where CRA failed to advise that 
election could be amended under 110.6(27)). 


1.T. Application Rules: 20(1)(c) (where depreciable property owned 
since before 1972); 26(29) (following election, property deemed not 
owned at end of 1971 so ITAR 26(3) will not apply). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-217R: De-’ 
preciable property owned on December 31, 1971 (archived); IT-379R: 
Employees profit sharing plans — allocations to beneficiaries. 


1.T. Technical News: No..7 (principal residence and the capital gains 
election). 


(20) Application of subsec. (19) — Subsection (19) 
applies to a property or to a business, as ths case may be, 
of an elector only if 


(a) where the elector is an individual (other than a 
trust), 


(i) its application to all of the properties in respect 
of which elections were made under that subsec- 
tion by the elector or a spouse or’ common-law 
partner of the elector and to all the businesses in 
respect of which elections were made under that 
subsection by the elector 


(A) would result in an increase in the amount 
deductible under subsection (3) in computing 
the taxable income of the elector or a spouse or 
common-law partner of the elector, and 


(B) in respect of each of the 1994 and 1995 tax- 

ation years, 
(1) where no part of the taxable capital gain 
resulting from an election by the elector is 
included in computing the income of a 
spouse or common-law partner of the elec- 
tor, would not result in the amount deter- 
mined under paragraph (3)(a) for the year in 
respect of the elector being exceeded by the 
lesser of the amounts. determined under 
paragraphs (3)(b) and (c) for the year in re- 
spect of the elector, and 


(II) where no part of the taxable capital gain 
resulting from an election by the elector is 
included in computing the income of the 
elector, would not result in the amount de- 
termined under paragraph (3)(a) for the year 
in respect of a spouse or common-law part- 
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ner of the elector being exceeded by the 
lesser of the amounts determined under 
paragraphs (3)(b) and (c) for the year in re- 
spect of the spouse or common-law partner, 


(ii) the amount designated in the election in respect 
of the property exceeds |/i0 of its fair market value 
at the end of February 22, 1994, or 


(111) the amount designated in the election in re- 
spect of the business is $1.00 or exceeds '/i0-0f the 
fair market value at the end of February 22, 1994 
of all the eligible capital property owned at that 
time by the elector in respect of the business; and 


(b) where the elector is a personal trust, its application 
to all of the properties in respect of which an election 
was made under that subsection by the elector would 
result in ) 


(i) an increase in the amount deemed by subsection 
104(21.2) to be a taxable capital gain of an indivi- 
dual (other than a trust) who was a beneficiary 
under the trust at the end of February 22, 1994 and 
resident in Canada at any time in the individual’s 
taxation year in which the trust’s taxation year that 
includes that day ends, or 


(i1) where subsection (12) applies to the trust for 
the trust’s taxation year that includes that day, an 
increase in the amount deductible under that sub- 
section in computing the trust’s taxable income for 
that year. 
History: Subsec. 110.6(20) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 


et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to. 248(1)“common-law, partner”. 


Subsec. 110.6(20) added by 1995, c. 3, subsec. 32(12), applicable to 1994 
et seq. ' 


(21) Effect of election on non-qualifying real pro- 
perty — Where an elector is deemed by subsection (19) 
to have disposed of a non-qualifying real property, 


(a) in computing the elector’s taxable capital gain 
from the disposition, there shall be deducted the 
amount determined by the formula 


0.75(A — B) 
where 


A. is the elector’s capital gain from the disposition, 
and 


B. is the elector’s eligible real property gain from the 
disposition; and 


(b) in determining at any time after the disposition the 
capital cost to the elector of the property where it is a 
depreciable property and the adjusted cost base to the 
elector of the property in any other case (other than 
where the property was at the end of February 22, 
1994 an interest in or a share of the capital stock of a 
flow-through entity within the meaning assigned by 
subsection 39.1(1)), there shall be deducted “4 of the 
amount determined under paragraph (a) in respect of 
the property. 
Related Provisions: 13(7)(e)(i)(B)(I1V) — Reduction in capital cost re- 
flected for CCA purposes; 53(2)(u) — Reduction in adjusted cost base; 
127.52(1)(h.1) — Calculation for purposes of minimum tax; 257 — 
Formula cannot calculate to less than zero. See additional Related Provi- 
sions at end of s. 110.6. 
History: Subsec. 110.6(21) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 ef seq. 


S. 110.6(23)(b) 


(22) Adjusted cost base — Where an elector is 
deemed by paragraph (19)(a) to have reacquired a pro- 
perty, there shall be deducted in computing the adjusted 
cost base to the elector of the property at any time after 
the reacquisition the amount, if any, by which 


(a) the amount determined by the formula 


A=51.1B 
where 


A is the amount designated in the election under sub- 
section (19) in respect of the property, and 


Bis the fair market value of the property at the end of 
February 22, 1994 


exceeds 


(b) where the property is an interest in or a share of the 
capital stock of a flow-through entity (within the 
meaning assigned by subsection 39.1(1)), 4/3 of the tax- 
able capital gain that would have resulted from the 
election if the amount designated in the election were 
equal to the fair market value of the property at the 
end of February 22, 1994 and, in any other case, the 
fair market value of the property at the end of Febru- 
ary 22, 1994. 
Related Provisions: 14(9) — Further effects of excessive election; 
53(2)(v) — Reduction in ACB; 110.6(19)(a)Gi)(C)UD, 110.6(28) — Fur- 
ther effects of excessive election; 257 — Formula cannot calculate to less 
than zero. See additional Related Provisions at end of s. 110.6. 


History: Subsec. 110.6(22) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seg. 


(23) Disposition of partnership interest — Where 
an elector is deemed by subsection (19) to have disposed 
of an interest in a partnership, in computing the adjusted 
cost base to the elector of the interest immediately before 
the disposition 


(a) there shall be added the amount determined by the 
formula 


(AB) xen 
D 


where 


A is the total of all amounts each of which is the elec- 
tor’s share of the partnership’s income (other than 
a taxable capital gain from the disposition of a pro- 
perty) from a source or from sources in a particular 
place for its fiscal period that includes February 22, 
1994, 


Bis the total of all amounts each of which is the elec- 
tor’s share of the partnership’s loss (other than an 
allowable capital loss from the disposition of a pro- 
perty) from a source or from sources in a particular 
place for that fiscal period, 


C is the number of days in the period that begins the 
first day of that fiscal period and ends February 22, 
1994, 


D is the number of days in that fiscal period, and 


E. is % of the amount that would be determined under 
paragraph 3(b) in computing the elector’s income 
for the taxation year in which that fiscal period 
ends if the elector had no taxable capital gains or 
allowable capital losses other than those arising 
from dispositions of property by the partnership 
that occurred before February 23, 1994; and 


(b) there shall be deducted the amount that would be 
determined under paragraph (a) if the formula in that 
paragraph were read as 
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C 
B-A)X=-E 
( x5 


Related Provisions: 53(1)(e)(xii) — Addition to ACB; 53(2)(c)(xi) — 
Reduction in ACB; 257 — Formulas cannot calculate to less than zero. 
See additional Related Provisions at end of s. 110.6. 


History: Subsec. 110.6(23) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seq. 


(24) Time for election — An election made under sub- 
section (19) shall be filed with the Minister 


(a) where the elector is an individual (other than a 
trust), 


(i) if the election is in respect of a business of the 
elector, on or before the individual’s filing-due 
date for the taxation year in which the fiscal period 
of the business that includes February 22, 1994 
ends, and 


(11) in any other case, on or before the individual’s 
balance-due day for the 1994 taxation year; and 


(b) where the elector is a personal trust, on or before 
March 31 of the calendar year following the calendar 
year in which the taxation year of the trust that in- 
cludes February 22, 1994 ends. 


Related Provisions: 110.6(26)—(30) — Late and. amended elections. 
See additional Related Provisions at end of s. 110.6. 


History: Subpara. 110.6(24)(a)(i) amended by 1996, c. 21, s. 21, applica- 
ble to 1995 et seq. The subpara. formerly read: 


(1) if the election is in respect of a business of the elector, on or 
before the individual’s balance-due day for the taxation year in 
which the fiscal period of the business that includes February 22, 
1994 ends, and 


Subsec. 110.6(24) added by 1995, c, 3, subsec. 32(12), applicable to 1994 
et seq. 


(25) Revocation of election — Subject to subsection 
(28), an elector may revoke an election made under sub- 
section (19) by filing a written notice of the revocation 
with the Minister before 1998. 


Related Provisions: 104(14.01) — Revocation of preferred beneficiary 
election at same time; 104(21.01) — Revocation of trust’s taxable capital 
gains designation at same time. See additional Related Provisions and 
Definitions at end of s. 110.6. 


History: Subsec. 110.6(25) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seq. 


1.T. Technical News: No. 7 (principal residence and the capital gains 
election). 


(26) Late election — Where an election made under 
subsection (19) is filed with the Minister after the day (re- 
ferred to.in this subsection and subsections (27) and (29) 
as the “election filing date’) on or before which the elec- 
tion is required by subsection (24) to have been filed and 
on or before the day that is 2 years after the election filing 
date, the election shall be deemed for the purposes of this 
section (other than subsection (29)) to have been filed on 
the election filing date if an estimate of the penalty in re- 
spect of the election is paid by the elector when the elec- 
tion is filed with the Minister. 

Related Provisions: 104(14.01) — Late preferred beneficiary election 
filed at same time; 104(21.01) — Late filing of trust’s taxable capital 


gains designation at same time; 110.6(29) — Amount of penalty. See ad- 
ditional Related Provisions at end of s. 110.6. 


History: Subsec. 110.6(26) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seq. 


(27) Amended election — Subject to subsection (28), 
an election under subsection (19) in respect of a property 
or a business is deemed to be amended and the election, 
as amended, is deemed for the purpose of this section 
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(other than subsection (29)) to have been filed on the 
election filing date if 


(a) an amended election in prescribed form in respect 
of the property or the business is filed with the Min- 
ister before 1998; and 


(b) an estimate of the penalty, if any, in respect of the 
amended election is paid by the elector when the 
amended election is filed with the Minister. 
Related Provisions: 104(14.01)—- Amended preferred beneficiary 
election filed at same time; 104(21.01) — Amendment of trust’s taxable 
capital gains designation at same time; 110.6(26) — Election filing date; 


110.6(29) — Amount of penalty. See additional Related Provisions at end 
of s. 110.6. 


History: The opening words of subsec. 110.6(27) amended by 1998, c. 
19, subsec. 130(3), applicable to 1994 et seg. The opening words formerly 
read: 


(27) Subject to subsection (28), an election made under subsection 
(19) in respect of a property or a business shall be deemed to be 
amended and the election, as.amended, shall be deemed to have 
been filed on the election filing date if 


Subsec. 110.6(27) added by 1995, c. 3, subsec. 32(12), applicable to 1994 
et seq. 


Remission Orders: Karen Smedley and George Smedley Remission 
Order, P.C. 2004-264 (remission of tax where CRA failed to advise that 
election could be amended). 


(28) Election that cannot be revoked or 
amended — An election under subsection (19) cannot 
be revoked or amended where the amount designated in 
the election exceeds 11/10 of 


(a) if the election is in respect of a property other than 
an interest in a partnership, the fair market value of the 
property at the end of February 22, 1994; 


(b) if the election is in respect of an interest in a part- 
nership, the greater of $1 and the fair market value of 
the property at the end of February 22, 1994; and 


(c) if the election is in respect of a business, the 
greater of $1 and the fair market value at the end of 
February 22, 1994 of all the eligible capital: property 
owned at that time by the elector in respect of the 
business. 

Related Provisions: 14(9), 110.6(19)(a)(ii)(C)dD, 110.6(22)(a)B — 


Further effects of excessive election; 40(3)(a) — Partnership interest can 
have negative ACB. See additional Related Provisions at end of s. 110.6. 


History: Subsec. 110.6(28) amended by 1998, c. 19, subsec. 130@); ap- 
plicable to 1994 et seq. Subsec. 110.6(28) formerly read: 


(28) An election made under subsection (19) cannot be revoked or 
amended where the amount designated in the election exceeds !"/i0 
of 


(a) if the election is in respect of a property, the fair market 
value of the property at the end of February 22, 1994; and 


(b) if the election is in respect of a business, the fair market 
value at the end of February 22, 1994 of all the eligible capital 
property owned at that time by the elector in respect of the 
business. 


Subsec. 110.6(28) added by 1995, c. 3, subsec. 32(12), applicable to 1994 
et seq. 


(29) Amount of penaity — The penalty in respect of an 
election to which subsection (26) or (27) applies is the 
amount determined by the formula 
AXB 
300 


where 


A is the number of months each of which is a monthall 
or part of which is during the period that begins the 
day after the election filing date and ends the day the 
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election or amended election is filed with the Minister; 
and 


Bis the total of all amounts each of which is the taxable 
capital gain of the elector or a spouse or common-law 
partner of the elector that results from the application 
of subsection (19) to the property or the business in 
respect of which the election is made less, where sub- 
section (27) applies to the election, the total of all 
amounts each of which would, if the Act were read 
without reference to subsections (20) and (27), be the 
taxable capital gain of the elector or a spouse or com- 
mon-law partner of the elector that resulted from the 
application of subsection (19) to the property or the 
business. 

Related Provisions: 110.6(26)— Election filing date; 220(3.1)— 


Waiver of penalty by CCRA. See additional Related Provisions at end of 
s. 110.6, 


History: Subsec. 110.6(29) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 110.6(29) added by 1995, c. 3, subsec. 32(12), applicable to 1994 
et seq. 


(30) Unpaid balance of penalty — The Minister shall, 
with all due dispatch, examine each election to which 
subsection (26) or (27) applies, assess the penalty payable 
and send a notice of assessment to the elector who made 
the election, and the elector shall pay forthwith to the Re- 
ceiver General the amount, if any, by which the penalty 
so assessed exceeds the total of all amounts previously 
paid on account of that penalty. 


History: Subsec. 110.6(30) added by 1995, c. 3, subsec. 32(12), applica- 
ble to 1994 et seq. 


Related Provisions [s. 110.6]: 14(1)(a)(v) — Excess exceeding eligi- 
ble capital amount deemed to be taxable capital gain; 39(9) — Reduction 
of business investment loss; 39(11) — Bad debt recovery; 39(13) — Re- 
payment of assistance; 40(3) — Deemed gain when ACB adjusted below 
nil; 42—Deemed loss on warranty; 70(2)— Rollovers on death; 
98(1)(c) — Disposition of partnership property; 111(8)“non-capital 
loss’ A:E — Carryforward of exemption deduction as non-capital loss; 
111(8)*pre-1986 capital loss balance”C, D, E — Balance reduced by ex- 
emption claims; 111.1 — Order of applying provisions; 131(1)(b) — Elec- 
tion re capital gains dividend. 


Definitions [s. 110.6]: “active business” — 248(1); “adjusted cost 


base” — 54, 248(1); “allowable business investment loss” — 38(c), 
248(1); “alter ego trust”, “amount” — 248(1); “annual gains limit” — 
110.6(1); “assessment” — 248(1); “average annual rate of return” — 


110.6(9); “borrowed money”, “business” — 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — 255; “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “capital gain’ — 39(1)(a), 248(1); 
“capital interest” — in a trust 108(1), 248(1); “capital loss” — 39(1)(b), 
248(1); “capital property” — 54, 248(1); “carrying on business” — 253, 
“child” — 70(10), 110.6(1), 252(1); “class of shares” — 248(6); “com- 
mon-law partner”, “common share” — 248(1); “connected” — 186(4), 
(7); “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 
137(6), 248(1); “cumulative gains limit”, “cumulative net investment 
loss” — 110.6(1); “deferred profit sharing plan” — 147(1), 248(1); “divi- 
dend” — 248(1); “election filing date’ — 110.6(26); “elector” — 
110.6(19); “eligible capital property” — 54, 248(1); “eligible real property 
loss” — 110.6(1); “employee”, “farming” — 248(1); “filing-due date” — 
150(1), 248(1); “fiscal period” — 249(2)(b), 249.1; “gross revenue” — 
248(1); “identical” — 248(12); “income-averaging annuity contract” — 
61(4), 248(1); “individual”, “insurance policy” — 248(1); “interest in a 


family farm partnership” —110.6(1); “investment corporation” — 
130(3)(a), 248(1); “investment expense”, “investment income” — 
110.6(1); “joint spousal or common-law partner trust”, “Minister” — 
248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mutual 
fund corporation” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “net capital 
loss” — 111(8), 248(1); “net income stabilization account” — 110.6(1.1), 
248(1); “non-qualifying real property” — 110.6(1), 248(1); “parent” — 
252(2); “person” — 248(1); “personal trust” — 110.6(16), 248(1); “pre- 


scribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 


S. 110.7(1)(a)(ii) 


3201; “property” — 248(1); “qualified farm property”, “qualified small 
business corporation share” — 110.6(1); “registered charity”, “registered 
pension plan” — 248(1); “registered retirement savings plan” — 146(1), 
248(1); “related” — 110.6(14)(c)-(e), 251(2); “related segregated fund 
trust” 138.1(1)(a); “resident in Canada” — 110.6(5), 250; “series of 
transactions” — 248(10); “share” — 248(1); “share of the capital stock of 
a family farm corporation” — 110.6(1); “small business corporation’ — 
110.6(14)(b), 248(1); “specified member” — 248(1); “stock dividend’ — 
248(1); “substituted property” — 248(5); “taxable capital gain” — 38(a), 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “testamentary trust’ — 108(1), 248(1); “trust”? — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 110.6]: IT-120R6: Principal residence; IT- 
123R6: Transactions involving eligible capital property; IT-236R4: 
Reserves — disposition of capital property (archived); IT-242R: Retired 
partners; IT-268R3: Inter vivos transfer of farm property to child; IT- 
268R4: Inter vivos transfer of farm property to child; IT-278R2: Death of 
a partner or of a retired partner; IT-281R2: Elections on single payments 
from a deferred profit-sharing plan (archived); IT-330R: Dispositions of 
capital property subject to warranty, covenant, etc. (archived); IT-369R: 
Attribution of trust income to settlor; IT-373R2: Woodlots; IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital 
gains to beneficiaries; IT-442R: Bad debts and reserves for doubtful debts; 
IT-451R: Deemed disposition and acquisition on ceasing to be or becom- 
ing resident in Canada; IT-504R2: Visual artists and writers. 


Forms [s. 110.6]: Tl SCH 3: Capital gains (or losses); T3 SCH 3: 
Eligible taxable capital gains; T657: Calculation of capital gains deduc- 
tion; T936: Calculation of cumulative net investment loss; T1161: List of 
properties by an emigrant of Canada. 


1160.7 (1) Residing in prescribed zone [northern 
Canada deduction] — Where, throughout a period (in 
this section referred to as the “qualifying period’) of not 
less than 6 consecutive months beginning or ending in a 
taxation year, a taxpayer who is an individual has resided 
in one or more particular areas each of which is a pre- 
scribed northern zone or prescribed intermediate zone for 
the year and files for the year a claim in prescribed form, 
there may be deducted in computing the taxpayer’s taxa- 
ble income for the year 


(a) the total of all amounts each of which is the prod- 
uct obtained by multiplying the specified percentage 
for a particular area for the year in which the taxpayer 
so resided by an amount received, or the value of a 
benefit received or enjoyed, in the year by the tax- 
payer in respect of the taxpayer’s employment in the 
particular area by a person with whom the taxpayer 
was dealing at arm’s length in respect of travel ex- 
penses incurred by the taxpayer or another individual 
who was a member of the taxpayer’s household during 
the part of the year in which the taxpayer resided in 
the particular area, to the extent that 


(i) the amount received or the value of the benefit, 
as the case may be, 


(A) does not exceed a prescribed amount in re- 
spect of the taxpayer for the period in the year 
in which the taxpayer resided in the particular 
area, 


(B) is included and is not otherwise deducted in 
computing the taxpayer’s income for the year or 
any other taxation year, and 


(C) is not included in determining an amount 
deducted under subsection 118.2(1) for the year 
or any other taxation year, 


(ii) the travel expenses were incurred in respect of 
trips made in the year by the taxpayer or another 
individual who was a member of the taxpayer’s 
household during the part of the year in which the 
taxpayer resided in the particular area, and 
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S. 110.7(1)(a) (iii) 


(iii) neither the taxpayer nor a member of the tax- 
payer’s household is at any time entitled to a reim- 
bursement or any form of assistance (other than a 
reimbursement or assistance included in computing 
the income of the taxpayer or the member) in re- 
spect of travel expenses to which subparagraph (ii) 
applies; and 

(b) the lesser of 
(i) 20% of the taxpayer’s income for the year, and 


(ii) the total of all amounts each of which is the 
product obtained by multiplying the specified per- 
centage for a particular area for the year in which 
the taxpayer so resided by the total of 


(A) $7.50 multiplied by the number of days in 
the year included in the qualifying period in 
which the taxpayer resided in the particular 
area, and 


(B) $7.50 multiplied by the number of days in 
the year included in that portion of the qualify- 
ing period throughout which the taxpayer main- 
tained and resided in a self-contained domestic 
establishment in the particular area (except any 
day included in computing a deduction claimed 
under this paragraph by another person who re- 
sided on that day in the establishment). 

Related Provisions: 6(6) — Employment at special work site or remote 


area — non-taxable benefits; 111.1— Order of applying provisions; 
127.52(1)(h)G) — Deduction allowed for minimum tax purposes. 
Interpretation Bulletins: IT-91R4: Employment at special work sites or 
remote work locations; IT-178R3: Moving expenses. 

Regulations: 100(3.1) (deduction reduces source withholdings); 7303.1 
(prescribed northern zone, prescribed intermediate zone). 


Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed 
zones [information sheet]; T2222: Northern residents deductions. 


(2) Specified percentage — For the purpose of sub- 
section (1), the specified percentage for a particular area 
for a taxation year is 


(a) where the area is a prescribed northern zone for the 
year, 100%; and 


(b) where the area is a prescribed intermediate zone 
for the year, 50%. 
Regulations: 7303.1 (prescribed northern zone, prescribed intermediate 
zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or 
remote work locations. 


(3) Restriction — The total determined under paragraph 
(1)(a) for a taxpayer in respect of travel expenses incurred 
in a taxation year in respect of an individual shall not be 
in respect of more than 2 trips made by the individual in 
the year, other than trips to obtain medical services that 
are not available in the locality in which the taxpayer 
resided. 


Related Provisions [s. 110.7(3)]: 118.2(2)(g), (h) — Medical expense 
credit for travel expenses. 


(4) Board and lodging allowances, etc. — The 
amount determined under subparagraph (1)(b)(ii) for a 
particular area for a taxpayer for a taxation year shall not 
exceed the amount by which the amount otherwise deter- 
mined under that subparagraph for the particular area for 
the year exceeds the value of, or an allowance in respect 
of expenses incurred by the taxpayer for, the taxpayer’s 
board and lodging in the particular area (other than at a 
work site described in paragraph 67.1(2)(e)) that 


(a) would, but for subparagraph 6(6)(a)(i), be included 
in computing the taxpayer’s income for the year; and 


Income Tax Act, Part I 


(b) can reasonably be considered to be attributable to 
that portion of the qualifying period that is in the year 
and during which the taxpayer maintained a self-con- 
tained domestic establishment as the taxpayer’s princi- 
pal place of residence in an area other than a pre- 
scribed northern zone or a prescribed intermediate 
zone for the year. 


Regulations: 7303.1 (prescribed northern zone, prescribed intermediate 
zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or 
remote work locations; IT-178R3: Moving expenses. 


Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed 
zones [information sheet]. 


(5) Idem — Where on any day an individual resides in 
more than one particular area referred to in subsection (1), 
for the purpose of that subsection, the individual shall be 
deemed to reside in only one such area on that day. 


History [s. 110.7]: The opening words of subsec. 110.7(4) amended by 
1999, c. 22, s. 27, applicable to 1998 et seg. The opening words formerly 
read: 


(4) Idem — The amount determined under subparagraph (1)(b)(i1) 
for a particular area for a taxpayer for a taxation year shall not ex- 
ceed the amount by which the amount otherwise determined under 
that subparagraph for that particular area for the year exceeds the 
value of, or an allowance in respect of expenses incurred by the tax- 
payer for, the taxpayer’s board and lodging in the particular area 
that 


Subpara. 110.7(1)(a)(Gil) added by 1994, c. 7, Sch. VII (1993, c. 24), s. 
48, applicable to 1992 et seq. 


S. 110.7 substituted by 1994, c. 7, Sch. II (1991, c, 49), s. 82, applicable to 
1988 et seg. except that 


(a) for the 1988 to 1990 taxation years, 
(i) para. 110.7(1)(b) shall be read as follows: 


(b) subject to subsections (4) and (6), the total of all 
amounts each of which is the product obtained by multiply- 
ing the specified percentage for a particular area for the 
year in which the taxpayer so resided by the lesser of 


(i) 20% of the taxpayer’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when 
the number of days in the year included in that por- 
tion of the qualifying period throughout which the 
taxpayer maintained and resided in a self-con- 
tained domestic establishment in the particular area 
(except any day included in computing a deduction 
‘claimed under this paragraph by another. person 
who resided on that day in the establishment) is di- 
vided by 30, and 


(B) $225 multiplied by the amount, if any, by 
which : 


(1) the quotient obtained when the number of 
days in the year included in the qualifying pe- 
riod in which the taxpayer resided in the par- 
ticular area is divided by 30 


exceeds 
(ID) the quotient determined under clause (A), 


(ii) the section shall be read as including the following 
subsections: 


(6) Subject to subsection (7), where a quotient determined 
under paragraph (1)(b) is not a whole number, it shall be 
rounded to the nearest whole number or, where it is equi- 
distant from 2 such consecutive whole numbers, it shall be 
rounded to the higher thereof. 


(7) Where, in a taxation year, a taxpayer resided in more 
than one particular area each of which is an area referred to 
in subsection (2) for the year, for the purpose of computing 
the amount deductible under subsection (1) in computing 
the taxpayer’s taxable income for the year, the total of all 
amounts each of which is a quotient determined under para- 
graph (1)(b) in respect of any such area for the year shall 
not exceed the total of such amounts that would have been 
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obtained for the year if the taxpayer had resided in only one 
such area throughout the portion of the qualifying period 
included in the year. 


(8) Where 2 or more taxpayers not dealing with each other 
at arm’s length resided in the same self-contained domestic 
establishment for periods in a taxation year, for the purpose 
of computing the amounts deductible under subsection (1) 
in computing the taxable incomes of those taxpayers for the 
year, the total of all quotients determined for the year under 
clause (1)(b)(ii)(A) in respect of the establishment shall not 
exceed the amount that would be the quotient determined 
under that clause in respect of the establishment for the 
year if the establishment had been maintained by only one 
such taxpayer for the total of those periods; 


(b) for the 1988 to 1994 taxation years, 


(i) that portion of subsec. 110.7(1) preceding para. (a) shall be 


read as follows: 


110.7 (1) Where, throughout a period (in this section re- 
ferred to as the “qualifying period”) of not less than 6 con- 
secutive months beginning or ending in a taxation year, a 
taxpayer who is an individual has resided in one or more 
particular areas each of which is a prescribed area for the 
year or for one of the 2 preceding taxation years or a pre- 
scribed northern zone or prescribed intermediate zone. for 
the year, and the taxpayer files for the year a claim in pre- 
scribed form, there may be deducted in computing the tax- 
payer’s taxable income for the year, 


(ii) subsection 110.7(2) shall be read as follows: 


(2) For the purpose of subsection (1), the specified percent- 
age for a particular area for a taxation year is 


(a) where the area is a prescribed area for the year or a 
prescribed northern zone for the year, 100%; 


(b) except as otherwise provided in paragraph (a), 
where the area was a prescribed area for the immedi- 
ately preceding taxation year, 667/3%; 


(c) except as otherwise provided in paragraph (a) or 
(b), where the area is a prescribed intermediate zone 
for the year, 50%; and 


(d) except as otherwise provided in paragraph (a), (b) 
or (c), where the area was a prescribed area for the sec- 
ond preceding taxation year, 33'/4%, 


(iii) paragraph 110.7(4)(b) shall be read as follows: 


(b) can reasonably be considered to be attributable to that 
portion of the qualifying period that is in the year and dur- 
ing which the taxpayer maintained a self-contained domes- 
tic establishment as the taxpayer’s principal place of resi- 
dence in an area other than a prescribed area, prescribed 
northern zone or prescribed intermediate zone for the year. 


S. 110.7 formerly read: 


110.7 (1) Residing in prescribed area — In computing the taxa- 
ble income for a taxation year of an individual who, throughout a 
period of not less than 6 months commencing or ending in the year, 
resided in an area that was a prescribed area for the year or for one 
of the 2 preceding taxation years and who files a claim in prescribed 
form with the individual’s return of income for the year pursuant to 
section 150, there may be deducted 


(a) where the area was a prescribed area for the year, 100%, 


(b) where the area was not a prescribed area for the year but 
was a prescribed area for the immediately preceding taxation 
year, 7/3, and 
(c) where the area was not a prescribed area for the year or the 
immediately preceding taxation year but was a prescribed area 
for the second preceding taxation year, '/3 
of such of the following amounts as are applicable: 
(d) an amount received, or the value of a benefit received or 
enjoyed, in the year by the individual in respect of the indivi- 
dual’s employment in the area by a person with whom the indi- 
vidual was dealing at arm’s length in respect of travel expenses 
incurred by the individual, to the extent that 
(i) the amount received or the value of the benefit, as the 
case may be, 


(A) does not exceed a prescribed amount, 
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(B) is included and. is not otherwise deducted in com- 
puting the individual’s income for the year, and 


(C) is not included in determining an amount deducted 
under subsection 118.2(1) for the year or any other tax- 
ation year, and 


(ii) the travel expenses were incurred in connection with 


(A) a trip made in the year for the purpose of obtaining 
medical services not available in the locality in which 
the individual resided, or 


(B) not more than two trips made in the year for a pur- 
pose other than to obtain medical services not available 
in the locality in which the individual resided; and 


(e) subject to subsection (2), the lesser of 
(i) 20% of the individual’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when the 
number of days in the year included in that portion of 
the period throughout which the individual maintained 
and resided in a self-contained domestic establishment 
(except any day included in computing a deduction 
claimed under this. paragraph by another person who 
resided on that day in the establishment) is divided by 
30, and 


(B) $225 multiplied by the amount, if any, by which 


(I) the quotient obtained when the number of days 
in the year included in the period is divided by 30 


exceeds 
(II) the quotient determined under clause (A). 


(2) Restriction — The amount deductible under paragraph (1)(e) 
shall not exceed the amount by which the total determined under 
that paragraph exceeds the value of, or an allowance in respect of 
expenses incurred by the individual referred to in subsection (1) for, 
the individual’s board and lodging 
(a) that would, but for subparagraph 6(6)(a)(i), be included in 
computing his income for the year, and 
(b) that can reasonably be considered to be attributable to that 
portion of the period referred to in subsection (1) during which 
the individual maintained a self-contained domestic establish- 
ment as the individual’s principal place of residence in an area 
other than a prescribed area. 
(3) Whole number — For the purposes of subparagraph (1)(e)(ii), 
where a quotient is not a whole number, it shall be rounded to the 
nearest whole number or where it is equidistant from two consecu- 
tive whole numbers, it shall be rounded to the higher thereof. 
Definitions [s. 110.7]: “amount” — 248(1); “‘arm’s length” — 251(1); 
“employment”, “individual”, “person”, “prescribed” — 248(1); “pre- 
scribed intermediate zone” — Reg. 7303.1(2); “prescribed northern 
zone” — Reg. 7303.1(1); “qualifying period” — 110.7(1); “self-contained 
domestic establishment” — 248(1); “specified percentage” — 110.7(2); 
“taxable income” — 2(2), 248(1); “taxation year” — 249. 


111. (1) Losses deductible — For the purpose of com- 
puting the taxable income of a taxpayer for a taxation 
year, there may be deducted such portion as the taxpayer 
may claim of the taxpayer’s 


(a) non-capital losses — non-capital losses for the 
7 taxation years immediately preceding and the 3 taxa- 
tion years immediately following the year; 


Proposed Amendment — Ten-year 
carryforward of non-capital losses 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Carry-Forward Period for Business Losses 


(9) That, in respect of any non-capital loss, unused foreign tax 
credit or a life insurer's Canadian life investment loss, for a taxa- 
tion year that ends after March 22, 2004, there be extended from 
7 to 10 the number of taxation ead after that taxation year, in 
respect of which 


(a) the non-capital loss may be eo in computing taxa- 
ble income under Part I of the Act [111(1)(a) — ed.] or ap- 


S. 111(1)(a) 


plied in determining the tax __ sand Part iV of the Act 
[186()()G) — ed], 


(b) the unused foreign tax credit may be claimed i in comput- 
ing tax payable under Part I of the Act [126(2)(a) — ed.], and 


(c) the life insurer’s Canadian life investment loss may be 
applied in determining the life insurer’s taxable Canadian life 
investment income —_ — — - - ‘Act ue 1@)— — 
ede @ co 


Federal budget, Supplementary. idiitiedon, March 23 


2004: Carty Forward Period for Business Losses” 


ognition, a Mustek with. able ntti could pay Sippel 
given pees, of ne f than a business vho total Epon 


and baler't taxation years. aubies! to certain 
Those limits and conditions 7 depen 


fined as, for ede, non-capit 1 
nership losses, farm losses, restri ted m1 
tal losses, allowable business investment 
losses on listed cae at — -artwo. 


year carry-forward nba: oe os | 
able to ee ee ee oo before they ¢ e 


harmonize it Sith the =e Ge eis y 3 »plice 
and restricted farm losses. | 


Budget 2004 also. proposes ‘to extend tc 
carry- nomad ae jor : 


This measure e applies to hoses ae cre 
ss that end nae ve * 2004. | 


that vee to different kinds oth non- Densita losses, 
will change as a result of this measure. “ should be noted that a 


e 


cases one overs are limited as tO amount 0 , 
cial conditions. — 2 


Table A9.2— 


Carry-Forward Period ( Taxation 
Years) 


Loss Current Proposed 
Non-capital losses (general) /  ... 
Non-capital losses (applied under Part $§§$7 + +#&#&# £410 

IV) — 


and how these 
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Table A9.2_ a 
Carry-Forward Period ( Taxation a. 


“unlimited 


Related Provisions: 88(1.1) — Windup — non-capital losses of subsid- 
iary; 88(1.3) — Windup — rules relating to computation of income and 
tax of parent; 111(7.2) — Non-capital loss of life insurer; 115(1)(c), (d) — 
Application of losses to non-resident; 127.52(1)(i)@) — Limitation on de- 
duction for minimum tax purposes; 186(1)(d)(i) — Application of non- 
capital loss to Part [TV tax. See additional Related Provisions at end of 
subsec. 111(1) and s. 111. 


Selected Cases [para. 111(1)(a)]: Duha Printers (Western) Ltd. v. R., 
[1998] 3 C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Share- 
holder agreement did not result in de jure control); Allcann Wood 
Suppliers Inc. v. Canada, [1994] 2 C.T.C. 2079 (TCC) (Challenge of Min- 
ister’s calculation of taxable income can bring other years into play if 
losses in such years affect taxable income in year under appeal); R. v. 
Merali, [1988] 1 C.T.C. 320 (FCA) (Rental losses incurred by non-resi- 
dent electing to be taxed as resident carried forward and deducted from 
subsequent income earned as resident); Oceanspan Carriers Ltd. v. R., 
[1987] 1 C.T.C. 210 (FCA) (Losses incurred by corporation before be- 
coming resident not deductible); AJM Steel Ltd. v. MNR, [1969] C.T.C. 
479 (Exch.) (Accumulated losses deductible for previously inactive sub- 
sidiary to which business transferred; subsidiary not division of parent); 
MNR vy. Wahn, [1969] C.T.C. 61 (SCC) (Partnership losses must be de- 
ducted from other income sources before carry back provisions available). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-484R2: Business investment losses. See also 
list at end of s. 111. 


Information Circulars: 88-2, para. 8: General anti-avoidance rule — 
section 245. of the Income Tax Act. 


I.T. Technical News: No. 3 (loss utilization within a corporate group); 
No. 25 (refreshing losses). 


Advance Tax Rulings: ATR-44: Utilization of deductions and credits 
within a related corporate group. 


Forms: T3A: Request for loss carryback by a trust. 


(b) net capital losses — net capital losses for taxa- 

tion years preceding and the three taxation years im- 

mediately following the year; 
Related Provisions: 88(1.2) — Wind-up — net capital losses of subsid- 
iary; 88(1.3) — Wind-up —computation of income of parent; 
104(21)(a) — Trusts — portion of taxable capital gains deemed gain of 
beneficiary; 110.6(1) — “annual gains limit’; 111(1.1) — Adjustments to 
net capital losses; 111(2)— Net capital losses when taxpayer dies; 
115(1)(c), (d) — Application of losses to non-resident; 127.52(1)@)G) — 
Limitation on deduction for minimum tax purposes; 129(3) — Refundable 


dividend tax on hand. See additional Related Provisions at end of subsec. 
111Q1) and s. 111. 


Selected Cases [para. 111(1)(b)]: Placements Bourget Inc. y. R., 
[1988] 2 C.T.C. 8 (FCTD) (Capital losses not deductible from income 
from disposition of shares held by trader). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-243R4: Dividend refund to private corporations; IT-395R2: Foreign tax 
credit — foreign-source capital gains and losses; IT-484R2: Business in- 
vestment losses. See also list at end of s. 111. 


Forms: T3A: Request for loss carryback by a trust. 


(c) restricted farm losses — restricted farm losses 
for the 10 taxation years immediately preceding and 
the 3 taxation years immediately following the year, 
but no amount is deductible for the year in respect of 
restricted farm losses except to the extent of the tax- 
payer’s incomes for the year from all farming busi- 
nesses carried on by the taxpayer; 
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Related Provisions: 31 — Loss from farming where chief source of 
income not from farming; 53(1)(i) — Addition to ACB of farmland; 
88(1.3) — Winding-up — computation of income and tax payable by par- 
ent; 101 — Loss carryforward claimed on disposition of farmland by part- 
nership; 115(1)(c), (d)— Application of losses to non-resident; 
127.52(1)(i)(@) — Limitation on deduction for minimum tax purposes. See 
additional Related Provisions at end of subsec. 111(1) and s.,111. 


Interpretation Bulletins: See list at end of s. 111. 
Forms: T3A: Request for loss carryback by a trust. 


(d) farm losses — farm losses for the 10 taxation 
years immediately preceding and the 3 taxation years 
immediately following the year; and 

Related Provisions: 53(1)(i) — Addition to ACB of farmland; 101 — 


Claim of loss after disposition of farmland by partnership; 
127.52(1)(i)(@) — Limitation on deduction for minimum tax purposes. 


Forms: T3A: Request for loss carryback by a trust. 


(e) limited partnership losses — limited partner- 
ship losses in respect of a partnership for taxation 
years preceding the year, but no amount is deductible 
for the year in respect of a limited partnership loss ex- 
cept to the extent of the amount by which 


(i) the taxpayer’s at-risk amount in respect of the 
partnership (within the meaning assigned by sub- 
section 96(2.2)) at the end of the last fiscal period 
of the partnership ending in the taxation year 


exceeds 
(ii) the total of all amounts each of which is 


(A) the amount required by subsection 127(8) 
in respect of the partnership to be added in 
computing the investment tax credit of the tax- 
payer for the taxation year, 


(B) the taxpayer’s share of any losses of the 
partnership for that fiscal period from a busi- 
ness or property, or ) 


(C) the taxpayer’s share of 


(1) the foreign resource pool expenses, if 
any, incurred by the partnership in that fiscal 
period, 


(II) the Canadian exploration expense, if 
any, incurred by the partnership in that fiscal 
period, 


(II) the Canadian development expense, if 
any, incurred by the partnership in that fiscal 
period, and 


(IV) the Canadian oil and gas property ex- 
pense, if any, incurred by the partnership in 
that fiscal period. 


Related Provisions [para. 111(1)(e)]: 88(1.1) — Wind-up — non- 
capital losses of subsidiary; 96(2.1) — Determination of limited partner- 
ship losses; 96(2.4) — Limited — partner — extended definition; 
127.52(1)(i)(i) — Limitation on deduction for minimum tax purposes. See 
additional Related Provisions at end of subsec. 111(1) and s. 111. 


Related Provisions [subsec. 111(1)]: 111(3) — Limitations on de- 
ductibility; 111(4), (5) — Limitations where change of control; 111(9) — 
Where taxpayer not resident in Canada; 152(6)(c) —CCRA required to 
reassess earlier year to allow carryback; 164(5), (5.1) — Effect of car- 
ryback of loss; 164(6) — Carryback of losses of estate to deceased’s year 
of death; 256(7)—— Where control deemed not to have been acquired; 
256(8) — Where share deemed to have been acquired. See additional Re- 
lated Provisions at end of s. 111. For other carryovers, see under “car- 
ryforward” in Topical Index. 

History: Subcl. 111(1)(e)(ii)(C)(D amended by 2001, c. 17, subsec. 87(1), 
applicable to taxation years that begin after 2000. The subcl. formerly 
read: 


(I) the foreign exploration and development expenses, if any, in- 
curred by the partnership in that fiscal period, 


S. 111(1.1)(c) 


Interpretation Bulletins [subsec. 111(1)]: IT-151R5: Scientific re- 
search and experimental development expenditures; IT-232R3: Losses — 
their deductibility in the loss year or in other years; IT-262R2: Losses of 
non-residents and part-year residents; IT-302R3: Losses of a corpora- 
tion — the effect that acquisitions of control, amalgamations, and wind- 
ings-up have on their deductibility — after January 15, 1987. See also list 
at end of s. 111. 


Forms [subsec. 111(1)]: T1A: Request for loss carryback; T2 SCH 4: 
Corporation loss continuity and application; T3A: Request for loss car- 
ryback by a trust. 


(1.1) [Adjustments to] Net capital losses — Not- 
withstanding paragraph (1)(b), the amount that may be 
deducted under that paragraph in computing a taxpayer’s 
taxable income for a particular taxation year is the total of 


(a) the lesser of 


(i) the amount, if any, determined under paragraph 
3(b) in respect of the taxpayer for the particular 
year, and 


(11) the total of all amounts each of which is an 
amount determined by the formula 
B 


AxX— 
es 


where 


A is the amount claimed under paragraph (1)(b) 
for the particular year by the taxpayer in respect 
of a net capital loss for a taxation year (in this 
paragraph referred to as the “loss year”), 


B is the fraction that would be used for the partic- 
ular year under section 38 in respect of the tax- 
payer if the taxpayer had a capital loss for the 
particular year, and 


C is the fraction required to be used under section 
38 in respect of the, taxpayer for the loss year; 
and 


(b) where the taxpayer is an individual, the least of 
(i) $2,000, 


(11) the taxpayer’s pre-1986 capital loss balance for 
the particular year, and 


(iii) the amount, if any, by which 
(A) the amount claimed under paragraph (1)(b) 


in respect of the taxpayer’s net capital losses for 
the particular year 


exceeds 


(B) the total of the amounts in respect of the 
taxpayer's net capital losses that, using the 
formula in subparagraph (a)(1i), would be re- 
quired to be claimed under paragraph (1)(b) for 
the particular year to produce the amount deter- 
mined under paragraph (a) for the particular 
year. 


Proposed Addition —11 1(1.1)(c) 


(c) the amount, if any, that the Minister determines 
to be reasonable in the circumstances, after consider- 
ing the application of subsections 104(21.6), 
130.1(4), 1311) and 138. 1G. 2) to the taxpayer for 
the particular year. 
Application: The February 27, 2004 draft ie atatod, subsec. 49(1), 
will add para. 111(1.1)(c), applicable to 2000 er seq. 
Technical Notes (December 20, 2002): Subsection 
111(1.1) determines the amount that a taxpayer may deduct in 
respect of a net capital loss claimed under paragraph 111(1)(b). 
The 2000 Budget and the 2000 Economic Statement provided 
for the reduction of the capital gains inclusion rate from */s to 
and then to '/2, respectively. This reduction in the inclusion rate 
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o* 


em rise to Sel to ae flee rawr: in subs Cl i 


died, the amount, if any, by which the amount 
determined under subparagraph (i) in respect 
of the taxpayer for the immediately preceding 
taxation year exceeds the amount so deter- 
mined under subparagraph (1i).” 
History: Subsec. 111(2) substituted by 1994, c. 7, Sch. Il (1991, c..49), 
subsec. 83(1), applicable to the computation of taxable income for 1985 et 
seq. Subsec. 111(2) formerly read: 


loss carryovers Shei eo Siher rules 
inappropriate results. | 


Related Provisions: 111(2)— Year of death. See additional Related 
Provisions at end of s. 111. 

History: Subsec. 111(1.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 83(1), applicable to the computation of taxable income for 1985 et 
seg. Subsec. 111(1.1) formerly read: 


(2) Where a taxpayer dies in a taxation year, for the purposes of 
computing the taxpayer’s taxable income for that year and the im- 
mediately preceding taxation year, subsection (1.1) shall be read as 
(1.1) Notwithstanding paragraph (1)(b), where a taxpayer has follows: 
claimed an amount under that paragraph for a particular taxation 
year in respect of the taxpayer’s net capital losses, the amount that 
may be deducted under that paragraph in respect of those losses for 
that year is the lesser of 


(a) the total of 


(i) the amount, if any, determined under paragraph 3(b) in 
respect of the taxpayer for the particular year, and 


“(1.1). Notwithstanding paragraph (1)(b), where a taxpayer 
has claimed an amount under that paragraph for a particular 
year in respect of the taxpayer’s net capital losses, the amount 
that may be deducted under that paragraph in respect of those 
losses (to the extent they are not deducted in computing the 
taxpayer’s income for any other taxation year) for that year is 
the total of 


(a) an amount not exceeding the amount, if any, deter- 
mined under paragraph 3(b) in respect of the taxpayer for 
the particular year, equal to the total of all amounts each 
of which is an amount determined by the formula 


(i1) where the taxpayer is an individual, the lesser of 
(A) $2,000, and 


(B) the taxpayer’s pre-1986 capital loss balance for the 
particular year; and 


B 
(b) the total of all amounts each of which is an amount deter- AX 
mined by the formula Cc 
B where 
AX i A is the net capital losses for a taxation year (in this 


paragraph referred to as a “loss year”) claimed under 


where paragraph (1)(b), 


A. is the amount of a net capital loss for a taxation year (in this 
paragraph referred to as a “loss year”) claimed under para- 
graph (1)(b), 

Bis the fraction that would be used for the particular year 
under section 38 in respect of the taxpayer if ure taxpayer 


Bis the fraction that would be used for the particular 
year under section 38 in respect of the taxpayer if the 
taxpayer had a capital loss for that year, and 


C is the fraction required to be used under section 38 in 
respect of the taxpayer for the loss year; and 


had a capital loss for that year, and (b) the amount, if any, by which 


Cis the fraction required to be used under section 38 in re- 


(i) the amount of the taxpayer’s net capital losses 
spect of the taxpayer for the loss year. 


claimed under paragraph (1)(b) for. the particular 
Interpretation Bulletins: IT-232R3: Losses — their deductibility in the year 
loss year or in other years; IT-262R2: Losses of non-residents and part- 


exceeds the total of 
year residents. See also list at end of s. 111. 


(ti) the amount of the taxpayer’s net capital losses 
claimed under paragraph (1)(b) that was determined 
under paragraph (a) for the particular year, and 


(2) Year of death — Where a taxpayer dies in a taxation 
year, for the purpose of computing the taxpayer’s taxable 
income for that year and the immediately preceding taxa- 
tion year, the following rules apply: 


(a) paragraph (1)(b) shall be read as follows: 


““(b) the taxpayer’s net capital losses for all taxa- 
tion years not claimed for the purpose of comput- 
ing the taxpayer’s taxable income for any other 
taxation year;”; and 


(b) paragraph (1.1)(b) shall be read as follows: 
“(b) the amount, if any, by which 


(1) the amount claimed under paragraph (1)(b) 
in respect of the taxpayer’s net capital losses 
for the particular year 


exceeds the total of 


(iii) the total of all amounts each of which is an 
amount deducted by the taxpayer under section 110.6 
in computing” the taxpayer’s taxable income for a 
taxation year.” 


Interpretation Bulletins: IT-232R3: Losses — ie deductibility in the 
loss year or in other years. See also list at end of s. 111. 


(3) Limitation on deductibility — For the purposes of 
subsection (1), 


(a) an amount in respect of a non-capital loss, re- 
stricted. farm loss, farm loss or limited partnership 
loss, as the case may be, for a taxation year is deducti- 
ble, and an amount in respect of a net capital loss fora 
taxation year may be claimed, in computing the taxa- 
ble income of a taxpayer for a particular taxation year 


se only to th i e total of 
(ii) all amounts in respect of the taxpayer’s net Pe he EI ES it 


capital losses that, using the formula in sub- 
paragraph (a)(ii), would be required to be 
claimed under paragraph (1)(b) for the partic- 
ular year to produce the amount determined 


(i) amounts deducted under this section in respect 
of that non-capital loss, restricted farm loss, farm 
loss or limited partnership loss in computing taxa- 
ble income for taxation years preceding the partic- 


under paragraph (a) for the particular year, 
and 


(111) all amounts each of which is an amount 
deducted under section 110.6 in computing 
the taxpayer’s taxable income for a taxation 
year, except to the extent that, where the par- 
ticular year is the year in which the taxpayer 
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ular taxation year, 


(i.1) the amount that was claimed under paragraph 
(1)(b) in respect of that net capital loss for taxation 
years preceding the particular taxation year, and 


(i1) amounts claimed in respect of that loss under 
paragraph 186(1)(c) for the year in which the loss 
was incurred or under paragraph 186(1)(d) for the 
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particular taxation year and taxation years preced- 
ing the particular taxation year, and 


(b) no amount is deductible in respect of a non-capital 
loss, net capital loss, restricted farm loss, farm loss or 
limited partnership loss, as the case may be, for a taxa- 
tion year until 


(i) in the case of a non-capital loss, the deductible 
non-capital losses, 


(11) in the case of a net capital loss, the deductible 
net capital losses, 


(iii) in the case of a restricted farm loss, the deduct- 
ible restricted farm losses, 


(iv) in the case of a farm loss, the deductible farm 
losses, and 


(v) in the case of a limited partnership loss, the de- 
ductible limited partnership losses, 


for preceding taxation years have been deducted. 
Related Provisions: 87(2.1)(b) — Determining loss after amalgama- 
tion; 88(1.1) — Non-capital losses of subsidiary; 88(1.2) — Net. capital 
losses of subsidiary; 88(1.3) — Winding-up — computation of income 
and tax payable by parent; 149(10)(c) — Restriction on carry-forward of 
losses on change of corporate tax status. See additional Related Provisions 
and Definitions at end of s. 111. 


History: That portion of para. 111(3)(a) preceding subpara. (i) substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 83(2), applicable to the compu- 
tation of taxable income for 1985 et seg. That portion formerly read: 


(a) an amount in respect of a non-capital loss, net capital loss, re- 
stricted farm loss, farm loss or limited partnership loss, as the case 
may be, for a taxation year is deductible by a taxpayer in computing 
taxable income for a particular taxation year only to the extent that 
it exceeds the total of 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-262R2: Losses of non-residents and part- 
year residents; IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deduct- 
ibility — after January 15, 1987. See also list at end of s. 111. 


(4) Acquisition of control [capital losses] — Not- 
withstanding subsection (1), where, at any time (in this 
subsection referred to as “that time”), control of a corpo- 
ration has been acquired by a person or group of persons 


(a) no amount in respect of a net capital loss for a tax- 
ation year ending before that time is deductible in 
computing the corporation’s taxable income for a tax- 
ation year ending after that time, and 


(b) no amount in respect of a net capital loss for a tax- 
ation year ending after that time is deductible in com- 
puting the corporation’s taxable income for a taxation 
year ending before that time, 


and where, at that time, the corporation neither became 
nor ceased to be exempt from tax under this Part on its 
taxable income, 


(c) in computing the adjusted cost base to the corpora- 
tion at and after that time of each capital property, 
other than a depreciable property, owned by the corpo- 
ration immediately before that time, there shall be de- 
ducted the amount, if any, by which the adjusted cost 
base to the corporation of the property immediately 
before that time exceeds its fair market value immedi- 
ately before that time, 


(d) each amount required by paragraph (c) to be de- 
ducted in computing the adjusted cost base to the cor- 
poration of a property shall be deemed to be a capital 
loss of the corporation for the taxation year that ended 
immediately before that time from the disposition of 
the property, 
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(e) each capital property owned by the corporation im- 
mediately before that time (other than a property in re- 
spect of which an amount would, but for this para- 
graph, be required by paragraph (c) to be deducted in 
computing its adjusted cost base to the corporation or 
a depreciable property of a prescribed class to which, 
but for this paragraph, subsection (5.1) would apply) 
as is designated by the corporation in its return of in- 
come under this Part for the taxation year that ended 
immediately before that time or in a prescribed form 
filed with the Minister on or before the day that is 90 
days after the day on which a notice of assessment of 
tax payable for the year or notification that no tax is 
payable for the year is mailed to the corporation, shall 
be deemed to have been disposed of by the corpora- 
tion immediately before the time that is immediately 
before that time for proceeds of disposition equal to 
the lesser of 


(i) the fair market value of the property immedi- 
ately before that time, and 


(11) the greater of the adjusted cost base to the cor- 
poration of the property immediately. before the 
disposition and such amount as is designated by the 
corporation in respect of the property, 


and shall be deemed to have been reacquired by it at 
that time at a cost equal to the proceeds of disposition 
thereof, except that, where the property is depreciable 
property of the corporation the capital cost of which to 
the corporation immediately before the disposition 
time exceeds those proceeds of disposition, for the 
purposes of sections 13 and 20. and any regulations 
made for the purpose of paragraph 20(1)(a), 


(iii) the capital cost of the property to the corpora- 
tion at that time shall be deemed to be the amount 
that was its capital cost immediately before the dis- 
position, and 


(iv) the excess shall be deemed to have been al- 
lowed to the corporation in respect of the property 
under regulations made for the purpose of  para- 
graph 20(1)(a) in computing its income for taxation 
years ending before that time, and 


(f) each amount that by virtue of paragraph (d) or (e) 
is a capital loss or gain of the corporation from a dis- 
position of a property for the taxation year that ended 
immediately before that time shall, for the purposes of 
the definition “capital dividend account” in subsection 
89(1), be deemed to be a capital loss or gain, as the 
case may be, of the corporation from the disposition of 
the property immediately before the time that a capital 
property of the corporation in respect of which para- 
graph (e) would be applicable would be deemed by 
that paragraph to have been disposed of by the 
corporation. 


Proposed Amendment — Acquisition of 
control — trading in charitable donations 


Federal budget, Notice of Ways and Means Motion and 
Supplementary Information, March 23, 2004: See under 
110. 1CicD). 


Related Provisions: 13(7)(f) — Rules applicable to depreciable pro- 
perty; 53(2)(b.2) — Reduction in ACB; 53(4) — Effect on ACB of share, 
partnership interest or trust interest; 87(2.1)(b) — Determining loss after 
amalgamation; 107(1.1)(b)(@@i) — Deemed cost of income interest in trust; 
139.1(18) — Holding corporation deemed not to acquire control of insurer 
on demutualization,; 249(4) — Deemed year end where change of control 
occurs; 256(6)-(9) — Whether control acquired. See additional Related 
Provisions at end of s. 111. See also under “Control of corporation: change 
of’ in Topical Index. 
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History: Para. 111(4)(e) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 83(3), applicable to acquisitions of control occurring after July 13, 
1990, other than acquisitions of control where the persons acquiring con- 
trol were obliged on that day to acquire control pursuant to the terms of 
agreements in writing entered into on or before that day. Para. 111(4)(e) 
formerly read: 


(e) each capital property owned by the corporation immediately 
before that time, other than a property in respect of which an 
amount would, but for this paragraph, be required by paragraph (c) 
to be deducted in computing its adjusted cost base to the corpora- 
tion, as is designated by the corporation in its return of income 
under this Part for the taxation year that ended immediately before 
that time or in a prescribed form filed with the Minister on or before 
the day that is 90 days after the day on which a notice of assessment 
of tax payable for the year or notification that no tax is payable for 
the year is mailed to the corporation, shall be deemed to have been 
disposed of by the corporation immediately before the time that is 
immediately before that time for proceeds of disposition equal to 
the greater of 


(1) the adjusted cost base to the corporation of the property im- 
mediately before that time, and 


(ii) the lesser of the fair market value of the property immedi- 
ately before that time and such amount as is designated by the 
corporation in respect of the property 


and shall be deemed to have been reacquired by it at that time at a 
cost equal to the proceeds of disposition thereof, and 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 111. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group); No. 30 (corporate loss 
utilization transactions). 


Forms: T2 SCH 6: Summary of dispositions of capital property. 


(5) Idem [business or property losses] — Where, at 
any time, control of a corporation has been acquired by a 
person or group of persons, no amount in respect of its 
non-capital loss or farm loss for a taxation year ending 
before that time is deductible by the corporation for a tax- 
ation year ending after that time and no amount in respect 
of its non-capital loss or farm loss for a taxation year end- 
ing after that time is deductible by the corporation for a 
taxation year ending before that time except that 


(a) such portion of the corporation’s non-capital loss 
or farm loss, as the case may be, for a taxation year 
ending before that time as may reasonably be regarded 
as its loss from carrying on a business and, where a 
business was carried on by the corporation in that 
year, such portion of the non-capital loss as may rea- 
sonably be regarded as being in respect of an amount 
deductible under paragraph 110(1)(k) in computing its 
taxable income for the year is deductible by the corpo- 
ration for a particular taxation year ending after that 
time 

(1) only if that business was carried on by the cor- 

poration for profit or with a reasonable expectation 

of profit throughout the particular year, and 


(11) only to the extent of the total of the corpora- 
tion’s income for the particular year from that busi- 
ness and, where properties were sold, leased, 
rented or developed or services rendered in the 
course of carrying on that business before that 
time, from any other business substantially all the 
income of which was derived from the sale, leas- 
ing, rental or development, as the case may be, of 
similar properties or the rendering of similar ser- 
vices; and 


(b) such portion of the corporation’s non-capital loss 
or farm loss, as the case may be, for a taxation year 
ending after that time as may reasonably be regarded 
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as its loss from carrying on a business and, where a 
business was carried on by the corporation in that 
year, such portion of the non-capital loss as may rea- 
sonably be regarded as being in respect of an amount 
deductible under paragraph 110(1)(k) in computing its 
taxable income for the year is deductible by the corpo- 
ration for a particular year ending before that time 


(i) only if throughout the taxation year and in the 
particular year that business was carried on by the 
corporation for profit or with a reasonable expecta- 
tion of profit, and 


(11) only to the extent of the corporation’s income 
for the particular year from that business and, 
where properties were sold, leased, rented or devel- 
oped or services rendered in the course of carrying 
on that business before that time, from any other 
business substantially all the income of which was 
derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or 
the rendering of similar services. 
Related Provisions: 10(11) — Adventure in the nature of trade deemed 
to be business carried on by corporation; 69(11) — Restriction on loss 
consolidation outside corporate group; 87(2.1)(b) — Determining loss af- 
ter amalgamation; 111(4) — Parallel rule for capital losses; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutual- 
ization; 249(4) — Deemed year end when change of control occurs; 
256(6)—(9) — Whether control acquired. See additional Related Provi- 
sions at end of s. 111. 


Selected Cases [subsec. 111(5)]: Garage Montplaisir Ltée v. MNR, 
[2000] 4 C.T.C. 22 (FCA); aff’ g [1998] 1 C.T.C. 51 (FCTD) (Business of 
company must still be a going concern after takeover for losses to be 
available); Duha Printers (Western) Ltd. v. R., [1998] 3 C.T.C. 303 (SCC); 
Reversed [1996] 3 C.T.C. 19 (FCA) (Shareholder agreement did not result 
in de jure control); Wigmar Holdings Ltd. v. R., [1997] 2 C.T.C. 263 
(FCA) (Word “and” between clauses (A) and (B) in subpara. 111(5)(a)() 
to be read disjunctively, not cumulatively); Yarmouth Industrial Leasing 
Ltd. v. R., [1985] 2 C.T.C. 67 (FCTD) (Losses of inactive subsidiary not 
carried forward where new type of business subsequently assumed; con- 
trol changed when 60% of parent sold). 


Interpretation Bulletins: IT-206R: Separate businesses; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987. See also list at end of s. 111. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group); No. 16 (Duha Print- 
ers case); No. 25 (refreshing losses); No. 30 (corporate loss utilization 
transactions). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and 
control. 


(5.1) Computation of undepreciated capital 
cost — Where, at any time, control of a corporation 
(other than a corporation that at that time became or 
ceased to be exempt from tax under this Part on its taxa- 
ble income) has been acquired by a person or group of 
persons and, if this Act were read without reference to 
subsection 13(24), the undepreciated capital cost to the 
corporation of depreciable property of a prescribed class 
immediately before that time would have exceeded the to- 
tal of 


(a) the fair market value of all the property of that 
class immediately before that time, and 


(b) the amount in respect of property of that class oth- 
erwise allowed under regulations made under para- 
graph 20(1)(a) or deductible under subsection 20(16) 
in computing the corporation’s income for the taxation 
year ending immediately before that time, 


the excess shall be deducted in computing the income of 
the corporation for the taxation year ending immediately 
before that time and shall be deemed to have been al- 
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lowed in respect of property of that class under regula- 
tions made under paragraph 20(1)(a). 

Related Provisions: 87(2.1)(b) — Determining loss after amalgama- 
tion; 95(2)(f.91)—-(f.93) — Parallel rules for FAPI; 139.1(18) — Holding 
corporation deemed not to acquire control of insurer on demutualization; 


256(6)-(9) — Whether control acquired. See additional Related Provi- 
sions at end of s. 111. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 111. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group); No. 30 (corporate loss 
utilization transactions). 


(5.2) Computation of cumulative eligible capi- 
tal — Where, at any time, control of a corporation (other 
than a corporation that at that time became or ceased to be 
exempt from tax under this Part on its taxable income) 
has been acquired by a person or group of persons and 
immediately before that time the corporation’s cumulative 
eligible capital in respect of a business exceeded the total 
of 

(a) 4 of the fair market value of the eligible capital 

property in respect of the business, and 


(b) the amount otherwise deducted under paragraph 
20(1)(b) in computing the corporation’s income from 
the business for the taxation year ending immediately 
before that time, 


the excess shall be deducted under paragraph 20(1)(b) in 
computing the corporation’s income from the business for 
the taxation year ending immediately before that time. 

Related Provisions: 87(2.1)(b) — Determining loss after amalgama- 
tion; 95(2)(f.91)—(f.93) — Parallel rules for FAPI; 139.1(18) — Holding 
corporation deemed not to acquire control of insurer on demutualization; 


256(6)-(9) — Whether control acquired. See additional Related Provi- 
sions at end of s. 111. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 111. 
1.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group); No. 30 (corporate loss 
utilization transactions). 


(5.3) Doubtful debts and bad debts — Where, at any 
time, control of a corporation (other than a corporation 
that at that time became or ceased to be exempt from tax 
under this Part on its taxable income) has been acquired 
by a person or group of persons, no amount may be de- 
ducted under paragraph 20(1)(1) in computing the corpo- 
ration’s income for its taxation year ending immediately 
before that time and each amount that is the greatest 
amount that would, but for this subsection and subsection 
26(2) of this Act and subsection 33(1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, 
have been deductible under paragraph 20(1)(1) in respect 
of a debt owing to the corporation immediately before 
that time shall be deemed to be a separate debt and shall, 
notwithstanding any other provision of this Act, be de- 
ducted as a bad debt under paragraph 20(1)(p) in comput- 
ing the corporation’s income for the year and the amount 
by which the debt exceeds that separate debt shall be 
deemed to be a separate debt incurred at the same time 
and under the same circumstances as the debt was 
incurred. 

Related Provisions: 50(1)(a) — Deemed disposition where debt be- 
comes bad debt; 87(2.1)(b) — Determining loss after amalgamation; 
88(1.1) — Non-capital losses, etc., of subsidiary; 139.1(18) — Holding 
corporation deemed not to acquire control of insurer on demutualization; 
256(6)—(9) — Whether control acquired. See additional Related Provi- 
sions at end of s. 111. 
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1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. 


IT. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group). 


(5.4) Non-capital loss — Where, at any time, control 
of a corporation has been acquired by a person or persons, 
such portion of the corporation’s non-capital loss for a 
taxation year ending before that time as 


(a) was not deductible in computing the corporation’s 
income for a taxation year ending before that time, and 


(b) can reasonably be considered to be a non-capital 
loss of a subsidiary corporation (in this subsection re- 
ferred to as the “former subsidiary corporation”) from 
carrying on a particular business (in this subsection re- 
ferred to as the “former subsidiary corporation’s loss 
business”) that was deemed by subsection 88(1.1) of 
the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read on November 12, 
1981 to be the non-capital loss of the corporation for 
the taxation year of the corporation in which the for- 
mer subsidiary corporation’s loss year ended 


shall be deemed to be a non-capital loss of the corporation 
from carrying on the former subsidiary corporation’s loss 
business. 

Related Provisions: 87(2.1)(b) — Determining loss after amalgama- 
tion; 139.1(18) — Holding corporation deemed not to acquire control of 


insurer on demutualization; 256(6)-(9) — Whether control acquired. See 
additional Related Provisions at end of s. 111. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 111. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 9 (loss consolidation within a corporate group). 


(5.5) Restriction — Where control of a corporation has 
been acquired by a person or group of persons and it may 
reasonably be considered that the main reason for the ac- 
quisition of control was to cause paragraph (4)(d) or sub- 
section (5.1), (5.2) or (5.3) to apply with respect to the 
acquisition, 

(a) that provision and paragraph (4)(e), and 

(b) where that provision is paragraph (4)(d), paragraph 

(4)(c) 
shall not apply with respect to the acquisition. 


Related Provisions: 87(2.1)(b) — Determining loss after amalgama- 
tion; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 256(6)—(9) — Whether control acquired. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987. See also list at end of s. 111. 


(6) Limitation — For the purposes of this section and 
paragraph 53(1)(@), any loss of a taxpayer for a taxation 
year from a farming business shall, after the taxpayer dis- 
poses of the land used in that farming business and to the 
extent that the amount of the loss is required by paragraph 
53(1)(1) to be added in computing the adjusted cost base 
to the taxpayer of the land immediately before the dispo- 
sition, be deemed not to be a loss. 


(7) ldem — For the purposes of this section, any loss of a 
taxpayer for a taxation year from a farming business shall, 
to the extent that the loss is included in the amount of any 
deduction permitted by section 101 in computing the tax- 
payer’s income for any subsequent taxation year, be 


S. 111(7) 


deemed not to be a loss of the taxpayer for the purpose of 
computing the taxpayer’s taxable income for that subse- 
quent year or any taxation year subsequent thereto. 


(7.1) Effect of election by insurer under subsec. 
138(9) in respect of 1975 taxation year — Where an 
insurer has made an election under subsection 138(9) in 
respect of its 1975 taxation year, for the purpose of deter- 
mining the amount deductible in computing its taxable in- 
come for its 1977 and subsequent taxation years in re- 
spect of the non-capital loss, if any, for the 1972 and each 
subsequent taxation year ending before 1977, a portion of 
the non-capital loss for each such year equal to the lesser 
of 


(a) the portion of the non-capital loss for the year (de- 
termined without reference to this subsection) that 
would be deductible in computing the insurer’s taxa- 
ble income for its 1977 taxation year if the insurer had 
sufficient income for that year, and 


(b) the amount, if any, by which 

(1) its 1975 branch accounting election deficiency 
exceeds 

(ii) the total of 


(A) the amount determined under subparagraph 
138(4.1)(d)Gi) in respect of the insurer, 


(B) the total of all amounts each of which is an 
amount determined under paragraph 13(22)(b) 
with respect to depreciable property of a pre- 
scribed class of the insurer, and 


(C) the total of all amounts each of which is the 
portion determined under this subsection in re- 
spect of the non-capital loss for a taxation year 
after 1971 and preceding the year 


shall, for the purposes of this section, be deemed to have 
been deductible under this section in computing the in- 
surer’s taxable income for a taxation year ending before 
1971; 


Related Provisions: 111(7.11)— Definitions in 138(12) apply. See 
also Related Provisions at end of s. 111. 


Interpretation Bulletins: See list at end of s. 111. 


(7.11) Application of subsec. 138(12) — The defini- 
tions in subsection 138(12) apply to subsection (7.1). 


Origin of subsec. 111(7.11): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec.. 138(12)). ., 


(7.2) Non-capital loss of life insurer — Notwith- 
standing paragraph (1)(a), in the case of a life insurer the 
amount deductible in computing its taxable income for its 
1978 and subsequent taxation years, 


(a) in respect of its non-capital loss for each taxation 
year ending before 1977 shall be deemed to be nil; and 


(b) in respect of its non-capital loss for its 1977 taxa- 
tion year shall be deemed to be the amount, if any, by 
which 


(i) the amount 
138(4.2)(a)(iv) 


exceeds the total of 


referred to in subparagraph 


(ii) the amount of the reserve determined for the 
purpose of subparagraph 138(4.2)(a)(i), 


(111) in any case where subparagraph 138(4.2)(a)(ii) 
applies, the total of amounts referred to in that sub- 
paragraph, and 
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(iv) im. any case. where . subparagraph 
138(4.2)(a)(ii1) applies, the amount referred to in 
that subparagraph. 


Interpretation Bulletins: See list at end of s. 111. 
(8) Definitions — In this section, 


‘farm loss” of a taxpayer for a taxation year.means the 
amount determined by the formula 


A-C 
where 
A is the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the 
taxpayer’s loss for the year from a farming or 
fishing business 


exceeds 


(ii) the total of all amounts each of which is the 
taxpayer’s income for the year from a farming 
or fishing business, and 


(b) the amount that would be the taxpayer’s non- 
capital loss for the year if each of the amounts de- 
termined for C and D in the definition “non-capital 
loss” in this subsection were zero, and 


B [Repealed] 


C_ is the total of all amounts by which the farm loss of 
the taxpayer for the year is required to be reduced be- 
cause of section 80; 


Related Provisions: 31(1), (1.1) — Restricted farm loss; 53(1)(i) — 
Addition. to ACB of farmland; 80(3)(b) — Reduction in farm loss on debt 
forgiveness; 87(2.1)(a) — Amalgamation — farm loss. carried forward; 
96(1) — Farm loss of partner; 111(9) — Farm loss where. taxpayer, not 
resident in Canada; 127.52(1)(i)@i)(B) — Calculation of previous year’s 
farm loss for minimum tax purposes; 128.1(4)(f) — Farm loss limitation 
on becoming non-resident; 133(2) — Non-resident-owned investment cor- 
porations; 161(7) — Effect of carryback of loss; 248(1)“farm loss” — 
Definition applies to entire Act; 257 — Formula cannot calculate to less 
than zero, See additional Related Provisions at end of s. 111. 


History: The formula in the definition “farm loss” in subsec. 111(8) 
amended to remove reference to Band the description of B repealed by 
2000, c. 19, subsecs. 19(1) and (2), applicable to 1998 et seg. The descrip- 
tion of B formerly read: 

Bis the amount, if any, by which any amount specified. by the 
taxpayer in the taxpayer’s election for the year under subsection 
110.4(2) exceeds the amount that would be the taxpayer’s non- 
capital loss for the year if the amount determined for C-in the 
definition “non-capital loss” in this subsection were zero, and 


The formula in the definition “farm loss” in subsec. 111(8) amended to 
add C, and the description of C added, by 1995, c. 21, subsecs. 36(1), (2), 
applicable to taxation years that end after February 21, 1994. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-322R: Farm losses. See 
also list at end of s. 111. 


‘net capital loss’’ of a taxpayer for a taxation year means 
the amount determined by the formula 


A-—-B+C-D 
where | 


A is the amount, if any, determined under subparagraph 
3(b)(ii) in respect of the taxpayer for, the year, 


B is the lesser of the total determined under subpara- 
graph 3(b)(i) in respect of the taxpayer for the year 
and the amount determined for A in respect of the tax- 
payer for the year, 


918 


Division C — Computation of Taxable Income 


Cis the least of 


(a) the amount of the allowable business invest- 
ment losses of the taxpayer for the taxpayer’s sey- 
enth preceding taxation year, 


(b) the amount, if any, by which the amount of the 
non-capital loss of the taxpayer for the taxpayer’s 
seventh preceding taxation year exceeds the total 
of all amounts in respect of that non-capital loss 
deducted in computing the taxpayer’s taxable in- 
come or claimed by the taxpayer under paragraph 
186(1)(c) or (d) for the year or for any preceding 
taxation year, and 


(c) where the taxpayer is a corporation the control | 


of which was acquired by a person or group of per- 
sons before the end of the year and after the end of 
the taxpayer’s seventh preceding taxation year, nil, 
and 


Dis the total of all amounts by which the net capital loss 
of the taxpayer for the year is required to be reduced 
because of section 80; 


Related Provisions: 80(4)(b) — Reduction in net capital loss on debt 
forgiveness; 87(2,1)(a) — Amalgamation — net capital loss carried for- 
ward; 96(1) — Net capital loss of partner; 96(8)(b) — Loss of partnership 
that previously had only non-resident partners; 96(8)(c) — Disposition of 
property by partnership that previously had only non-resident partners; 
111(1)(b) — Application of net capital loss; 111(7.2) — Non-capital loss 
of life insurer; 111(9)—Net capital loss of non-resident; 
127.52(1)(i)Gi) — Calculation of previous. year’s loss for minimum tax 
purposes; 128.1(4)(f) — Net capital loss limitation on becoming non-resi- 
dent; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 142.7(12)(f) — Net capital loss.on conversion 
of foreign bank affiliate to branch; 161(7) — Effect of carryback of loss; 
248(1)“net capital loss” — Definition applies to entire Act; 256(6)-(9) — 
Whether control acquired; 257 — Formula cannot calculate to less than 
zero. See additional Related Provisions at end of s. 111. 


History: The definition “net capital loss” in subsec. 111(8) amended by 
1995, c. 21, subsec. 36(3), applicable to taxation years that end after Feb- 
ruary 21, 1994. The definition formerly read: 


“net capital loss” of a taxpayer for a taxation year means the total of 


(a) the amount determined by the formula 


A-B 
where 


A is the amount, if any, determined under subparagraph 
3(b)(ii) in respect of the taxpayer for the year, and 


Bis the total determined under subparagraph 3(b)(i) in re- 
spect of the taxpayer for the year, and 


(b).the amount that.is equal to the lesser of 


(i) the amount of the allowable business investment losses 
of the taxpayer for the taxpayer’s seventh preceding taxa- 
tion year, and 


(ii) the amount, if any, by which the amount of the non- 
capital loss of the taxpayer for the taxpayer’s seventh pre- 
ceding taxation year exceeds the total of amounts in respect 
of that non-capital loss deducted by the taxpayer in com- 
puting the taxpayer’s taxable income or claimed by the tax- 
payer under paragraph 186(1)(c) or (d) for the year or for 
any preceding taxation year 


except that where the taxpayer is a corporation the control of 
which was acquired by a person or group of persons before the 
end of the year and after the end of the taxpayer’s seventh pre- 
ceding taxation year, the amount determined under this para- 
graph in respect of the taxpayer for the year shall be deemed to 
be nil; 
Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-484R2: Business invest- 
ment losses. See also list at end of s. 111. 


“non-capital loss” of a taxpayer for a taxation year 
means the amount determined by the formula 
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(A + B)-(D+D.1 + D.2) 
where 
A is the amount determined by the formula 


E-—F 
where 


E_ is the total of all amounts each of which is the tax- 
payer’s loss for the year from an office, employ- 
ment, business or property, the taxpayer’s allowa- 
ble business investment loss for the year, an 
amount deducted under paragraph (1)(b) or section 
110.6 in computing the taxpayer’s taxable income 
for the year or an amount that may be deducted 
under any of paragraphs 110(1)(d) to (d.3), (f), (g), 
(j) and (k), section 112 and subsections 113(1) and 
138(6) in computing the taxpayer’s taxable income 
for the year, and 


le ti on a oe ae ‘in subsec. 
i ble to taxation, eae that begin after 


| ee s income or con- 
der subsection 111(8). 


F is the amount determined under paragraph 3(c) in 
respect of the taxpayer for the year, 


Bis the amount, if any, determined in respect of the tax- 
payer for the year under section 110.5 or subparagraph 
115(1)(a)(vin), 


C. [Repealed] 


D is the amount that would be the taxpayer’s farm loss 
for the year if the amount determined for B in the defi- 
nition “farm loss” in this subsection were zero, 


D.1 is the total of all amounts deducted under subsection 
(10) in respect of the taxpayer for the year, and 


D.2 is the total of all amounts by. which the non-capital 
loss of the taxpayer for the year is required to be re- 
duced because of section 80; 


Related Provisions: 3.1 — Reasonable expectation of profit required 
for taxpayer to have loss from business or property; 80(3)(a), 80(4)(a) — 
Reduction in non-capital loss on debt forgiveness; 87(2.1)(a) — Amalga- 
mation — non-capital loss carried forward; 96(1) — Non-capital loss of 
partner; 96(8)(b), (c) — Loss of partnership that previously had only non- 
resident partners; 111(1)(a) — Application of non-capital loss; 111(5.4) — 
Non-capital loss following change of control; 111(9) — Non-capital loss 
where taxpayer not resident in Canada; 111(10), (11) — Fuel tax rebate 
loss abatement; 127.52(1)(i)(ii)(B) — Calculation of previous year’s non- 
capital loss for minimum tax purposes; 128.1(4)(f) — Non-capital loss 
limitation on becoming non-resident; 142.7(12)(d) — Non-capital loss on 
conversion of foreign bank affiliate to branch; 161(7) — Effect of car- 
ryback of loss; 248(1)“non-capital loss” — Definition applies to entire 
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Act; 257 — Formula amounts cannot calculate to less than zero. See addi- 
tional Related Provisions at end of s. 111. 


History: The description of E in the definition “non-capital loss” in sub- 
sec. 111(8) amended by 2002, c. 9, s. 34, applicable to 1997 et seq. and, 
notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, 
interest or penalty for any taxation year shall be made that is necessary to 
give effect to the amendment. The description formerly read: 


E is the total of all amounts each of which is the taxpayer’s loss 
for the year from an office, employment, business or property, 
the taxpayer’s allowable business investment loss for the year, 
an amount deducted under paragraph (1)(b) or section 110.6 in 
computing the taxpayer’s taxable income for, the year or an 
amount that may be deducted under any of paragraphs 
110(1)(d) to (d.3), (f), G) and (k), section 112 and subsections 
113(1) and 138(6) in computing the taxpayer’s taxable income 
for the year, and 


The description of E in the definition “non-capital loss” in subsec. 111(8) 
amended by 2001, c. 17, subsec. 87(2), applicable to 2000 et seg. The 
description formerly read: 


E is the total of all amounts each of which is the taxpayer’s loss 
for the year from an office, employment, business or property, 
the taxpayer’s allowable business investment loss for the year, 
an amount deducted under paragraph (1)(b) or section 110.6 in 
computing the taxpayer’s taxable income for the year or an 
amount that may be deducted under paragraph 110(1)(d), (d.1), 
(d.2), (d.3), (f), G) or (k), section 112 or subsection 113(1) or 
138(6) in computing the taxpayer’s taxable income for the year 
{, and] 


The description of B in the definition “non-capital loss” in subsec. 111(8) 
amended by the said c. 17, subsec. 87(3) to add reference to subparagraph 
115(1)(a)(vil), applicable after June 27, 1999. 


The first formula in the definition “non-capital loss” in subsec. 111(8) 
amended to remove reference to C and the description of C repealed by 
2000, c. 19, subsecs. 19(3) and (4), applicable to 1998 et seg. The formula 
and the description of C formerly read: 


(A+ B)-(C+D+D.1 + D.2) 


C_ is any amount specified by the taxpayer in the taxpayer’s elec- 
tion for the year under subsection 110.4(2), 


The first formula in the definition “non-capital loss” in subsec. 111(8) 
amended to add D.2, and the description of D.2 added, by 1995, c. 21, 
subsecs. 36(4), (5), applicable to taxation years that end after February 21, 
1994. 


The description of E in the definition “non-capital loss” in subsec. 111(8) 
amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 49(1), applicable 
to 1991 et seg. That description formerly read: 


E is the total of all amounts each of which is the taxpayer’s loss 
for the year from an office, employment, business or property, 
the taxpayer’s allowable business investment loss for the year, 
an amount deducted under section 110.6 or an amount deducti- 
ble under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f), G) or (k), 
section 112 or subsection 113(1) or 138(6) in computing the 
taxpayer’s taxable income for the year, and 


D.1 and its description in “non-capital loss” in subsec. 111(8) added by 
1994, c. 7, Sch. VI (1992, c. 29), subsecs. 5(1) and (1.1), applicable to 
amounts received after 1991. 


Selected Cases [subsec. 111(8)“non-capital loss”]: Taylor v. 
Canada, [1991] 1 C.T.C. 304 (FCA) (No carryforward of “non-capital loss 
of other years” incurred during non-residency). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-484R2: Business invest- 
ment losses. See also list at end of s. 111. 


I.T. Technical News: No. 25 (refreshing losses). 


“‘pre-1986 capital loss balance” of an individual for a 
particular taxation year means the amount determined by 
the formula 


(A +B)-(C+D+E+E.1) 
where 


offer re -bapieels 
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A is the total of all amounts each of which is an amount 
determined by the formula 


F-G 
where 


F is the individual’s net capital loss for a taxation 
year ending before 1985, and 


G is the total of all amounts claimed under this sec- 
tion by the individual in respect of that loss in com- 
puting the individual’s taxable income for taxation 
years preceding the particular taxation year, and 


Bis the amount determined by the formula 


= 
where 
H_ is the lesser of 


(a) the amount of the individual’s net capital loss 
for the 1985 taxation year, and 


(b) the amount, if any, by which the amount deter- 
mined under subparagraph 3(e)(i1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in respect of the individual for the 
1985 taxation year exceeds the amount deductible 
by reason of paragraph 3(e) of that Act in comput- 
ing the individual’s taxable income for the 1985 
taxation year, and 


I is the total of all amounts claimed under this sec- 
tion by the individual in respect of the individual’s 
net capital loss for the 1985 taxation year in com- 
puting the individual’s taxable income for taxation 
years preceding the particular taxation year, 


C is the total of all amounts deducted under section 
110.6 in computing the individual’s taxable income 
for taxation years that end before 1988 or after Octo- 
ber. 17.2000; 


Propc ed Serene 11 oe 


)“pre-1986 


is the total of all ene deducted auidss keaton . 
J 10. 6 in comp stne the individual’s taxable income a 


ains 0 f thie anche The  ekaioate in the | 
description of C in the definition to “taxation years that end — 
before 1988 or after October 17, 2000” is corrected to refer to _ 

“taxation Mas that oo perce 1988 « or veo after October s 
2000" 


D is 4 of the total of all amounts each of which is an 
amount deducted under section 110.6 in computing the 


individual’s taxable income for a taxation year, pre- 
ceding the particular year, that 


(a) ended after 1987 and before 1990, or 


(b) began after February 27, 2000 and ended before 
October 18, 2000, 


E_ is 7% of the total of all amounts deducted under section 
110.6 in computing the individual’s taxable income 
for taxation years, preceding the particular year, that 
ended after 1989 and before February 28, 2000, and 
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E.1 is amount determined by the formula 


J x (0.5/K) 
where 


J is the amount deducted by the individual under sec- 
tion 110.6 for a taxation year of the individual, pre- 
ceding the particular year, that includes February 
28, 2000 or October 17, 2000, and 


K_ is the fraction in paragraph 38(a) that applies to the 
individual for the individual’s taxation year re- 
ferred to in the description of J. 

Related Provisions: 161(7)— Effect of carryback of loss; 257 — 


Formula amounts cannot calculate to less than zero. See additional Related 
Provisions at end of s. 111. 


History: The first formula, in the definition “pre-1986 capital loss bal- 
ance” in subsec. 111(8) amended by 2001,.c. 17, subsec. 87(4) to add “+ 
E.1”, applicable to taxation years that end after February 27, 2000. 


The descriptions of C to E in the definition “pre-1986 capital loss balance” 
in subsec. 111(8) amended, and the description of E.1 added, by the said c. 
17, subsec. 87(5), applicable to taxation years that end after February 27, 
2000. The descriptions of C to E formerly read: 


C is the total of all amounts deducted under section 110.6 in com- 
puting the individual’s taxable income for taxation years pre- 
ceding 1988, 


D is *¥/4 of the total of all the amounts deducted under section 110.6 
in computing the individual’s taxable income for taxation years 
preceding the particular year and ending after 1987 and before 
1990, and 


E is 7/3 of the total of all the amounts deducted under section 110.6 
in computing the individual’s taxable income for taxation years 
preceding the particular year and ending after 1989. 


The descriptions of G and I in “‘pre-1986 capital loss balance” in subsec. 
111(8) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsecs. 83(4), (5), 
applicable to the computation of taxable income for 1985 et seg. Those 
descriptions formerly read: 


Gis the total of all amounts deducted by the individual under this 
section in respect of that loss in computing the individual’s tax- 
able income for taxation years preceding the particular taxation 
year, 


I is the total of all amounts deducted by the individual under this 
section in respect of the individual’s net capital loss for the 
1985 taxation year in computing the individual’s taxable in- 
come for taxation years preceding the particular taxation year, 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-262R2: Losses of non-residents and _part- 
year residents. See also list at end of s. 111. 


(9) Exception [non-residents] — In this section, a 
taxpayer’s non-capital loss, net capital loss, restricted 
farrn loss, farm loss and limited partnership loss for a tax- 
ation year during which the taxpayer was not resident in 
Canada shall be determined as if 


(a) in the part of the year throughout which the tax- 
payer was non-resident, if section 114 applies to the 
taxpayer in respect of the year, and 


(b) throughout the year, in any other case, 


the taxpayer had no income other than income described 
in any of subparagraphs 115(1)(a)(i) to (vi), the tax- 
payer’s only taxable capital gains, allowable capital losses 
and allowable business investment losses were from dis- 
positions of taxable Canadian property (other than treaty- 
protected property) and the taxpayer’s only other losses 
were losses from the duties of an office or employment 
performed by the taxpayer in Canada and businesses 
(other than treaty-protected businesses) carried on by the 
taxpayer in Canada. 
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Related Provisions: 80(1)“excluded property” — Properties to which 
debt forgiveness rules do not apply; 115(1)(c) — Treaty-protected busi- 
ness losses not usable against Canadian business profits; 161(7) — Effect 
of carryback of loss. See additional Related Provisions at end of s. 111. 


History: Para. 111(9)(a) amended by 2001, c. 17, subsec. 87(6), applica- 
ble to 1998 et seq. The para. formerly read: 


(a) throughout the portion of the year referred to in paragraph 
114(b), where section 114 applies to the taxpayer in respect of the 
year, and 


The closing words of subsec. 111(9) amended by 1999, c. 22, s. 28, appli- 
cable for the purpose of computing taxable income and taxable income 
earned in Canada for 1998 et seq. The closing words formerly read: 


the taxpayer had no income other than income described in subpar- 
agraphs 115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains 
and allowable capital losses were taxable capital gains and allowa- 
ble capital losses from the disposition of taxable Canadian property 
and the taxpayer’s only losses were allowable business investment 
losses and losses from duties of an office or employment performed 
by the taxpayer in Canada and businesses carried on by the taxpayer 
in Canada. 


That portion of subsec. 111(9) following para. (b) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 49(2), applicable to 1991 et seg. and with 
respect to the computation of taxable income and taxable income earned in 
Canada for those years. That portion formerly read: 


the taxpayer had no income other than income described in subpar- 
agraphs 115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains 
and allowable capital losses were taxable capital gains and allowa- 
ble capital losses from the disposition of taxable Canadian property 
and the taxpayer’s only losses were losses from businesses carried 
on by the taxpayer in Canada. 


Interpretation Bulletins: IT-262R2: Losses of non-residents and part- 
year residents; [T-393R2: Election re tax on rents and timber royalties — 
non-residents. 


(10) Fuel tax rebate loss abatement — Where in a 
particular taxation year a taxpayer received an amount (in 
this subsection referred to as a “rebate’’) as a fuel tax re- 
bate under subsection 68.4(2) or (3.1) of the Excise Tax 
Act, in computing the taxpayer’s non-capital loss for a 
taxation year (in this subsection referred to as the “loss 
year’) that is one of the 7 taxation years preceding the 
particular year, there shall be deducted the lesser of 


(a) the amount determined by the formula 


10(A—B)-—C 
where 


A is the total of all rebates received by the taxpayer in 
the particular year, 


B is the total of all amounts, in respect of rebates re- 
ceived by the taxpayer in the particular year, repaid 
by the taxpayer under subsection 68.4(7) of that 
Act, and 


C is the total of all amounts, in respect of rebates re- 
ceived in the particular year, deducted under this 
subsection in computing the taxpayer’s non-capital 
losses for other taxation years; and 


(b) such amount as the taxpayer claims, not exceeding 
that portion of the taxpayer’s non-capital loss for the 
loss year (determined without reference to this subsec- 
tion) that would be deductible in computing the tax- 
payer’s taxable income for the particular year if the 
taxpayer had sufficient income for the particular year 
from businesses carried on by the taxpayer in the par- 
ticular year. 


Related Provisions: |2(1)(x.1) — Income inclusion — fuel tax rebates; 
111(8)“non-capital loss”D.1 — Claim under 111(10) reduces non-capital 
loss; 111(11)— Fuel tax rebate loss abatement — partnerships; 257 — 
Formula cannot calculate to less than zero. 


S. 111(10) 


History: That portion of subsec. 111(10) before para. (b) amended by 
1997, c. 26, subsec. 84(1), applicable to 1997 et seg. That portion formerly 
read: 


(10) Where, in a particular taxation year, a taxpayer received an 
amount (in this subsection referred to as a “rebate’”) as a fuel tax 
rebate under subsection 68.4(2) of the Excise Tax Act, in computing 
the amount of the taxpayer’s non-capital loss for a taxation year (in 
this subsection referred to as the “loss year”) that is one of the 7 
taxation years preceding the particular year, there shall be deducted 
the lesser of 
(a) the amount, if any, by which 
(i) 10 times the amount, if any, by which 
(A) the total of all rebates received by the taxpayer in 
the particular year 
exceeds 
(B) the total of all amounts, in respect of rebates re- 
ceived by the taxpayer in the particular year, repaid by 
the taxpayer under subsection 68.4(7) of that Act 


exceeds 
(11) the total of all amounts, in respect of rebates received in 
the particular year, deducted under this subsection in com- 


puting the taxpayer’s non-capital losses for other taxation 
years, and 


Subsec. 111(10) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 5(2), 
applicable to amounts received after 1991 (originally added as subsec. (9) 
before R.S.C. 1985 (Sth Supp.) consolidation). 


interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years. 


(11) Fuel tax rebate — partnerships — Where a tax- 
payer was a member of a partnership at any time in a fis- 
cal period of the partnership during which it received a 
fuel tax rebate under subsection 68.4(2), (3) or (3.1) of 
the Excise Tax Act, the taxpayer is deemed 


(a) to have received at that time as a rebate under sub- 
section 68.4(2), (3) or (3.1), as the case may be, of that 
Act an amount equal to that proportion of the amount 
of the rebate received by the partnership that the mem- 
ber’s share of the partnership’s income or loss for that 
fiscal period is of the whole of that income or loss, 
determined without reference to any rebate under sec- 
tion 68.4 of that Act; and 


(b) to have paid asa repayment under subsection 
68.4(7) of that Act an amount equal to that proportion 
of all amounts repaid under subsection 68.4(7) of that 
Act in respect of the rebate that the member’s share of 
the partnership’s income or loss for that fiscal period 
is of the whole of that income or loss, determined 
without reference to any rebate under section 68.4 of 
that Act. 


Related Provisions: |2(1)(x.1) — Income inclusion — fuel tax rebates. 


History: That portion of subsec. 111(11) before para. (b) amended by 
1997, c. 26, subsec. 84(2), applicable to 1997 et seq. That portion formerly 
read: 


(11) Idem — partnerships — Where a taxpayer was a member of 
a partnership at any time in a fiscal period during which the partner- 
ship received a fuel tax rebate under subsection 68.4(2) or (3) of the 
Excise Tax Act, the taxpayer is deemed 


(a) to have received at that time as a rebate under subsection 
68.4(2) or (3), as the case may be, of that Act an amount equal 
to that proportion of the amount of the rebate received by the 
partnership that the member’s share of the partnership’s income 
or loss for that fiscal period is of the whole of that income or 
loss, determined without reference to any rebate under section 
68.4 of that Act; and 


Subsec. 111(11) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 5(2), 
applicable to amounts received after 1991 (originally added as subsec. 
(10) before R.S.C. 1985 (Sth Supp.) consolidation). 

Related Provisions [s. 111]: 31(1) — Loss from farming where chief 
source of income not farming; 66.8(1) — Resource expenses of limited 
partner; 87(2.1) — Non-capital loss, net capital loss, restricted farm loss 
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and farm loss of predecessor corporation; 87(2,11)— Losses, etc., on 
amalgamation with subsidiary wholly-owned corporation; 88.1 — Non- 
capital loss, net capital loss, restricted farm loss, and farm loss of subsidi- 
ary; 96(2.2) — At-risk amount; 104(21) — Portion of taxable capital gains 
deemed gain of beneficiary; 111.1 — Ordering of applying provisions; 
127.52(1) — Adjusted taxable income determined; 128(1)(g), 
128(2)(g) — Where __ corporation or individual is bankrupt; 
152(1.1)-(1.3) — Determination of losses; 152(6) — Reassessment; 
164(6) — Where disposition of property by legal representative of de- 
ceased taxpayer; 256(8) — Deemed acquisition of shares. 


Selected Cases [s. 111]: Burleigh v. R., 2004 CarswellNat 559 (TCC) 
(Processing of return or determination of loss immaterial to claim for loss 
in tax return). 


Definitions [s. 111]: “acquired” — 256(7)-(9);. “active. business’ — 
248(1); “adjusted cost base” — 54, 248(1); “allowable business invest- 
ment loss” — 38(c), 248(1); “allowable capital. loss” — 38(b), 248(1); 
“amount” — 248(1); “arm’s length” —251(1); “assessment”, “busi- 
ness” — 248(1); “Canada” — 255; “Canadian development expense” — 
66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Ca- 
nadian oil and gas property expense” — 66.4(5), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “carrying on. busi- 
ness” — 253; “control” — 256(6)—(9); “corporation” — 248(1), Interpre- 
tation Act 35(1); “cumulative eligible capital” — 14(5), 248(1); “deprecia- 
ble property” — 13(21), 248(1); “eligible capital property” —.54, 248(1); 
“employment”, “farming” — 248(1); “farm loss” — 111(8), 248(1); “fis- 
cal period” — 249(2)(b), 249.1; “fishing” — 248(1); “foreign resource 
pool expense”, “individual”, “insurer” — 248(1); “investment tax 
credit” — 127(9), 248(1); “life insurer” — 248(1); “limited partner’ — 
96(2.4); “limited partnership loss” — 96(2.1)(e), 248(1); “Minister” — 
248(1); “net capital loss” — 111(8), 248(1); “1975 branch accounting 
election deficiency” — 111(7.11), 138(12); “non-capital loss” — 111(8), 
248(1); “non-resident”, “office”, “person”, “prescribed”, “property”, “reg- 
ulation” — 248(1); “resident in Canada” — 94(3)(a)(vii), 250; “restricted - 
farm loss” —31, 248(1); “tax payable” — 248(2); “taxable capital 
gain” — 38, 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 
249; “taxpayer”, “treaty-protected business”, “treaty-protected pro- 
perty” — 248(1); “undepreciated capital cost” — 13(21), 248(1). 


Interpretation Bulletins [s. 111]: IT-171R2: Non-resident individu- 
als — computation of taxable income earned in Canada and non-refund- 
able tax credits (archived); IT-322R: Farm losses; IT-373R2: Woodlots; 
IT-381R3: Trusts — capital gains and losses and the flow-through of taxa- 
ble capital gains to beneficiaries; IT-474R: Amalgamations of Canadian 
corporations. 


111.1 Order of applying provisions — In computing 
an individual’s taxable income for a taxation year, the 
provisions of this Division shall be applied in the follow- 
ing order: sections 110, 110.2, 111, 110.6 and 110.7. 


History: S. 111.1 amended by 2000, c. 19, s. 20, applicable to 1998 et 
seq. S. 111.1 formerly read: 


111.1 In computing the taxable income of an individual for a taxa- 
tion year, the provisions of this Division shall be applied in the fol- 
lowing order: subsection 110.4(2) and sections 110, 111, 110.6 and 
110.7. 


Definitions [s. 111.1]: “individual” — 248(1); “taxable income’ — 
2(2), 248(1); “taxation year” — 249, 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-523: Order of provisions applicable in com= 
puting an individual’s taxable income and tax payable. 


112. (1) Deduction of taxable dividends received 
by corporation resident in Canada — Where a cor- 
poration in a taxation year has received a taxable dividend 
from 


(a) a taxable Canadian corporation, or 


(b) a corporation resident in Canada (other than a non- 
resident-owned investment corporation or a corpora- 
tion exempt from tax under this Part) and controlled 
by it, 
an amount equal to the dividend may be deducted from 
the income of the receiving corporation for the year for 
the purpose of computing its taxable income. 
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Related Provisions: 55(2) — Capital gains stripping; 104(19) — Taxa- 
ble dividends flowed through trust; 111(8)‘non-capital loss’ A:E —- 
Amount included in non-capital loss; 112(2) — Dividends received from 
non-resident corporation; 112(2.1)-(2.6) — Where no deduction permit- 
ted; 112(3)-(3.32) — Denial of capital loss on share where intercorporate 
dividend previously paid; 112(4)-(4.3) — Loss on share held as inventory; 
112(5.2)B(b)(i), (ii) — Adjustment for dividends received on mark-to- 
market property; 115(1)(d.1) — Deduction from income of non-resident; 
137(5.2) — Credit union — allocations of taxable dividends and capital 
gains; 138(6) — Life insurer; 186(1)— Tax payable on certain taxable 
dividends; 186(3)“assessable dividend” — Part IV_ tax, 219(1)(b) — 
Branch tax on non-resident corporations; 256(6), (6.1) — Meaning of 
“controlled”. See additional Related Provisions at end of s. 112. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-98R2: Invest- 
ment corporations (archived); IT-269R3: Part IV tax on dividends re- 
ceived by a private corporation or a subject corporation; IT-328R3: Losses 
on shares on which dividends have been received; IT-385R2:, Disposition 
of an income interest in a trust; IT-524: Trusts — flow-through of taxable 
dividends to a beneficiary — after 1987. 

Information Circulars: 88-2, para. 13: General anti-avoidance rule — 
section 245 of the Income Tax Act. 

Advance Tax Rulings: ATR-16: Inter-company dividends and interest 
expense; ATR-18: Term preferred shares; ATR-22R: Estate freeze using 
share exchange; ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”); ATR-32: Rol- 
lover of fixed assets from Opco into Holdco; ATR-35: Partitioning of as- 
sets to get specific ownership — “butterfly”; ATR-46: Financial difficulty; 
ATR-57: Transfer of property for estate planning purposes; ATR-S58: Divi- 
sive reorganization. é é 


(2) Dividends received from non-resident corpo- 
ration — Where a taxpayer that is a corporation has, in a 
taxation year, received a dividend from a corporation 
(other than a foreign affiliate of the taxpayer) that was 
taxable under subsection 2(3) for the year and’ that has, 
throughout the period from June 18, 1971 to the time 
when the dividend was received, carried on a business in 
Canada through a permanent establishment as defined by 
regulation, an amount equal to that proportion of the divi- 
dend that the paying corporation’s taxable income earned 
in Canada for the immediately preceding year is of the 
whole of the amount that its taxable income for that year 
would have been if it had been resident in Canada 
throughout that year, may be deducted from the income of 
the receiving corporation for the taxation year for the pur- 
pose of computing its taxable income. 

Related Provisions: 55(2) — Capital gains stripping; i12(2.1)(2.6) — 
Where no deduction permitted; 112(5.2)B(b)(i), (ii) — Adjustment for 
dividends received on mark-to-market property; 113(1)— Deduction for 
dividend from foreign affiliate; 115(1)(d.1) — Deduction from income of 
non-resident; 137(5.2) — Credit union — allocations of taxable dividends 
and capital gains; 186(3)“assessable dividend” — Part IV tax; 247(1) — 
Dividend stripping. See additional Related Provisions at end of s. 112. 


Regulations: 400(2) (meaning of “permanent establishment” until April 


26, 1989); 8201 (meaning of “permanent establishment” effective 10:00 
p.m., April 26, 1989). 


(2.1) Where no deduction permitted — No deduc- 
tion may be made under subsection (1) or (2) in comput- 
ing the taxable income of a specified financial institution 
in respect of a dividend received by it on a share that was, 
at the time the dividend was paid, a term preferred share, 
other than a dividend paid on a share of the capital stock 
of a corporation that was not acquired in the ordinary 
course of the business carried on by the institution, and 
for the purposes of this subsection, where a restricted fi- 
nancial institution received the dividend on a share of the 
capital stock of a mutual fund corporation or an invest- 
ment corporation at any time after that mutual fund cor- 
poration or investment corporation has elected pursuant to 
subsection 131(10) not to be a restricted financial institu- 
tion, the share shall be deemed to be a term preferred 
share acquired in the ordinary course of business. 
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Related Provisions: 84(4.2) — Deemed dividend where paid-up capital 
of term preferred share reduced; 191(4)— Subsection 112(2:1) deemed 
not to apply; 248(1) — “amount” of a stock dividend; 248(14) — Speci- 
fied financial institution — corporations deemed related; 258(2) — 
Deemed dividend on term preferred share. See additional Related Provi- 
sions at end of s. 112. 


Selected Cases [subsec. 112(2.1)]: Banner Pharmacaps NRO Ltd. y. 
R., [2003] 3 C.T.C. 2022 (TCC) (NRO status remained where no revoca- 
tion of election); Citibank Canada vy. R., [2002] 2.C.T.C. 171 (FCA); aff’ g 
[2001] 2 C.T.C. 2260 (TCC) (Instruments did not have character of debt, 
such as repayment, default). 


Interpretation Bulletins: IT-52R4: Income bonds and income deben- 
tures (archived); IT-88R2: Stock dividends. 


Advance Tax Rulings: ATR-10: Issue of term:preferred shares; ATR- 
16: Inter-company dividends and interest expense; ATR-18: Term pre- 
ferred shares; ATR-46: Financial difficulty. 


(2.2) Guaranteed shares — No deduction may be 
made under subsection (1), (2) or 138(6) in computing the 
taxable income of a particular corporation in respect of a 
dividend received on a share of the capital stock of a cor- 
poration that was issued after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987 where 


(a) a person or partnership (in this subsection and sub- 
section (2.21) referred to as the “guarantor’) that is a 
specified financial institution or a specified person in 
relation to any such institution, but that is not the is- 
suer of the share or an individual other than a trust, is, 
at or immediately before the time the dividend is paid, 
obligated, either absolutely or contingently and either 
immediately or in the future, to effect any undertaking 
(in this subsection and subsections (2.21) and (2.22) 
referred to as a “guarantee agreement”), including any 
guarantee, covenant or agreement to purchase or re- 
purchase the share and including the lending of funds 
to or the placing of amounts on deposit with, or on 
behalf of, the particular corporation or any specified 
person in relation to the particular corporation given to 
ensure that 


(i) any loss that the particular corporation or a 
specified person in relation to the particular corpo- 
ration may sustain by reason of the ownership, 
holding or disposition of the share or any other 
property is limited in any respect, or 


(ii) the particular corporation or a specified person 
in relation to the particular corporation will derive 
earnings by reason of the ownership, holding or 
disposition of the share or any other property; and 


(b) the guarantee agreement was given as part of a 
transaction or event or a series of transactions or 
events that included the issuance of the share. 


Related Provisions: 84(4.3) — Deemed dividend where paid-up capital 
of guaranteed share reduced; 87(4.2) — Amalgamations; 112(2.21) — Ex- 
ceptions; 112(2.22) — Interpretation; 248(1) — ‘“‘amount” of a stock divi- 
dend; 248(10) — Series of transactions; 248(14) — Specified financial in- 
stitution — corporations deemed related; 258(3) — Deemed interest on 
preferred shares. See additional Related Provisions at end of s. 112. 


History: Subsec. 112(2.2) amended by 2001, c. 17, subsec. 88(1),. appli- 
cable in respect of dividends received after 1998. The subsec. formerly 
read: 


(2.2) Idem — No deduction may be made under subsection (1), (2) 
or 138(6) in computing the taxable income of a particular corpora- 
tion in respect of a dividend received on a share of the capital stock 
of a corporation that was issued after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987 where a person or partnership (other 
than the issuer of the share or an individual other than a trust) that is 
a specified financial institution or a specified person in relation to 
any such institution was, at or immediately before the time the divi- 
dend was paid, obligated, either absolutely or contingently and ei- 
ther immediately or in the future, to effect any undertaking (in this 
subsection referred to as a “guarantee agreement”), including any 
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guarantee, covenant or agreement to purchase or repurchase the 
share and including the lending of funds to or the placing of 
amounts on deposit with, or on behalf of, the particular corporation 
or any specified person in relation to the particular corporation 
given to ensure that 


(a) any loss that the particular corporation or a specified person 
in relation to the particular corporation may sustain by reason 
of the ownership, holding or disposition of the share or any 
other property is limited in any respect, or 
(b) the particular corporation or a specified person in relation to 
the particular corporation will derive earnings by reason of the 
ownership, holding or disposition of the share or any other 
property, 
and the guarantee agreement was given as part of a transaction or 
event or a series of transactions or events that included the issuance 
of the share, except that this subsection does not apply to a dividend 
received on 
(c) a share that was at the time the dividend was received a 
share described in paragraph (e) of the definition “term pre- 
ferred share” in subsection 248(1) during the applicable time 
period referred to in that paragraph, 
(d) a grandfathered share, a taxable preferred share issued 
before December 16, 1987 or a prescribed share, or 
(e) a taxable preferred share issued after December 15, 1987 
and of a class of the capital stock of.a corporation that is listed 
on a prescribed stock exchange where all guarantee agreements 
in respect of the share were given by the issuer of the share, by 
one or more persons that would be related to the issuer if this 
Act were read without reference to paragraph 251(5)(b) or by 
the issuer and one or more such persons unless at the time the 
dividend is received the shareholder or the shareholder and 
specified persons in relation to the shareholder receive divi- 
dends in respect of more than 10 per cent of the issued and out- 
standing shares to which the guarantee agreement applies, 


and for the purposes of this subsection 


(f) where a guarantee agreement in respect of a share is given at 
any particular time after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987, otherwise than pursuant to a written ar- 
rangement to do so entered into before 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, the share shall be 
deemed to have been issued at the particular time and the guar- 
antee agreement shall be deemed to have been given as part of a 
series of transactions that included the issuance of the share, 
and 


(g) “specified person” has the meaning assigned by paragraph 
(h) of the definition “taxable preferred share” in subsection 
248(1). 
Regulations: 3200 (prescribed stock exchange); 6201(3) (prescribed 
share for 112(2.2)(g)); 6201(8) (prescribed share for 112(2.2)(d)). 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest 
expense; ATR-46: Financial difficulty. 


(2.21) Exceptions — Subsection (2.2) does not apply to 
a dividend received by a particular corporation on 


(a) a share that is at the time the dividend is received a 
share described in paragraph (e) of the definition 
“term preferred share” in subsection 248(1); 


(b) a grandfathered share, a taxable preferred share is- 
sued before December 16, 1987 or a prescribed share; 


(c) a taxable preferred share issued after December 15, 
1987 and of a class of the capital stock of a corpora- 
tion that is listed on a prescribed stock exchange 
where all guarantee agreements in respect of the share 
were given by one or more of the issuer of the share 
and persons that are related (otherwise than because of 
a right referred to in paragraph 251(5)(b)) to the issuer 
unless, at the time the dividend is paid to the particular 
corporation, dividends in respect of more than 10 per 
cent of the issued and outstanding shares to which the 
guarantee agreement applies are paid to the particular 
corporation or the particular corporation and specified 
persons in relation to the particular corporation; or 
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(d) a share 


(i) that was not acquired by the particular corpora- 
tion in the ordinary course of its business, 


(ii) in respect of which the guarantee agreement 
was not given in the ordinary course of the guaran- 
tor’s business, and 


(iii) the issuer of which 1s, at the time the dividend 
is paid, related (otherwise than because of a right 
referred to in paragraph 251(5)(b)) to both the par- 
ticular corporation and the guarantor. 


Related Provisions: | 12(2.22) — Interpretation. See additional. Related 
Provisions at end of s. 112. 


History: Subsec. 112(2.21) added by 2001, c. 17, subsec. 88(1), applica- 
ble in respect of dividends received after 1998. 


(2.22) Interpretation — For the purposes of subsections 
(2.2) and (2.21), 


(a) where a guarantee agreement in respect of a share 
is given at any particular time after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, otherwise than 
under a written arrangement to do so entered into 
before 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987, the share is deemed to have been issued at 
the particular time and the guarantee agreement is 
deemed to have been given as part of a series of trans- 
actions that included the issuance of the share; and 


(b) “specified person” has the meaning assigned by 
paragraph (h) of the definition “taxable preferred © 
share” in subsection 248(1). 

Related Provisions: 248(1)“grandfathered share’ — Share deemed not 


to be grandfathered share; 258(3) — Deemed interest on preferred share. 
See additional Related Provisions at end of s. 112. 


History: Subsec. 112(2.22) added by 2001, c. 17, subsec. 88(1), applica- 
ble in respect of dividends received after 1998. 


(2.3) Idem — No deduction may be made under subsec- 
tion (1) or (2) or 138(6) in computing the taxable income 
of a particular corporation in respect of a dividend re- 
ceived on a share of the capital stock of a corporation as 
part of a dividend rental arrangement of the particular 
corporation. 

Related Provisions: 126(4.2) — No foreign tax credit on short-term 
securities acquisitions; 248(1)“dividend rental arrangement’(c) [to be re- 
pealed], (b) [draft] — Dividend rental arrangement includes arrangement 


where 112(2.3) applies; 260(6.1) — Deductible amount under securities 
lending arrangement. See additional Related Provisions at end of s. 112. 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest 
expense. 


(2.4) Where no deduction permitted — No deduc- 
tion may be made under subsection (1) or (2) or subsec- 
tion 138(6) in computing the taxable income of a particu- 
lar corporation in respect of a dividend received on a 
share (in this subsection referred to as the “subject 
share’’), other than an exempt share, of the capital stock of 
another corporation where 


(a) any person or partnership was obligated, either ab- 
solutely or contingently, to effect an undertaking, in- 
cluding any guarantee, covenant or agreement to 
purchase or repurchase the subject share, under which 
an investor is entitled, either immediately or in the fu- 
ture, to receive or obtain any amount or benefit for the 
purpose of reducing the impact, in whole or in part, of 
any loss that an investor may sustain by virtue of the 
ownership, holding or disposition of the subject share, 
and any property is used, in whole or in part, either 
directly or indirectly in any manner whatever, to se- 
cure the undertaking; or 
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(b) the consideration for which the subject share was 
issued or any other property received, either directly 
or indirectly, by an issuer from an investor, or any pro- 
perty substituted therefor, is or includes 


(i) an obligation of an investor to make payments 
that are required to be included, in whole or in part, 
in computing the income of the issuer, other than 
an obligation of a corporation that, immediately 
before the subject share was issued, would be re- 
lated to the corporation that issued the subject 
share if this Act were read without reference to 
paragraph 251(5)(b), or 


(11) any right to receive payments that are required 
to be included, in whole or in part, in computing 
the income of the issuer where that right is held on 
condition that it or property substituted therefor 
may revert or pass to an investor or a person or 
partnership to be determined by an investor, 


where that obligation or right was acquired by the is- 
suer as part of a transaction or event or a series of 
transactions or events that included the issuance or ac- 
quisition of the subject share, or a share for which the 
subject share was substituted. 
Related Provisions: 87(4.2) — Amalgamations; 112(2.5) — Applica- 
tion of subsec. (2.4); 112(2.6) — Definitions; 112(2.8) — Loss sustained 
by investor; 112(2.9) — Related corporations; 248(1) —“‘amount” of a 
stock dividend; 248(5) — Substituted property; 248(10) — Series of trans- 
actions. See additional Related Provisions at end of s. 112. 


History: Subpara. 112(2.4)(b)(i) amended by 1994, c. 7, Sch. II (1991, c. 
49), subsec. 84(1), to substitute “a corporation that, immediately” for “a 
corporation, that immediately”, applicable after 5 p.m. EST, November 
27, 1986. 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(2.5) Application of subsec. (2.4) — Subsection (2.4) 
applies only in respect of a dividend on a share where, 
having regard to all the circumstances, it may reasonably 
be considered that the share was issued or acquired as part 
of a transaction or event or a series of transactions or 
events that enabled any corporation to earn investment in- 
come, or any income substituted therefor, and, as a result, 
the amount of its taxes payable under this Act for a taxa- 
tion year is less than the amount that its taxes payable 
under this Act would be for the year if that investment 
income were the only income of the corporation for the 
year and all other taxation years and no amount were de- 
ductible under subsections 127(5) and 127.2(1) in com- 
puting its taxes payable under this Act. 


Related Provisions: 248(10)— Series of transactions. 


(2.6) Definitions — For the purposes of this subsection 
and subsection (2.4), 


“exempt share” means 
(a) a prescribed share, 


(b) a share of the capital stock of a corporation issued 
before 5:00 p.m. Eastern Standard Time, November 
27, 1986, other than a share held at that time 


(i) by the issuer, or 

(ii) by any person or partnership where the issuer 
may become entitled to receive any amount after 
that time by way of subscription proceeds or con- 


tribution of capital with respect to that share pursu- 
ant to an agreement made before that time, or 


(c) a share that was, at the time the dividend referred 
to in subsection (2.4) was received, a share described 
in paragraph (e) of the definition “term preferred 
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share” in subsection 248(1) during the applicable time 
period referred to in that paragraph; 


History: Para. (c) of “exempt share” in subsec 112(2.6) added by 1994, c. 
21, subsec. 51(1), applicable after December 21, 1992. 


“4nvestor” means the particular corporation referred to in 
subsection (2.4) and a person with whom that corporation 
does not deal at arm’s length and any partnership or trust 
of which that corporation, or a person with whom that 
corporation does not deal at arm’s length, is a member or 
beneficiary, but does not include the other corporation re- 
ferred to in that subsection; 


‘issuer’? means the other corporation referred to in sub- 
section (2.4) and a person with whom that corporation 
does not deal at arm’s length and any partnership or trust 
of which that corporation, or a person with whom that 
corporation does not deal at arm’s length, is a member or 
beneficiary, but does not include the particular corpora- 
tion referred to in that subsection. 


Related Provisions: 112(2.7) — Change in agreement or condition; 
248(13) — Interests in trusts and partnerships. See additional Related Pro- 
visions at end of s. 112. 


(2.7) Change in agreement or condition — For the 
purposes of the definition “exempt share” in subsection 
(2.6), where at any time after 5:00 p.m. Eastern Standard 
Time, November 27, 1986 the terms or conditions of a 
share of the capital stock of a corporation have been 
changed or any agreement in respect of the share has been 
changed or entered into by the corporation, the share shall 
be deemed to have been issued at that time. 


(2.8) Loss sustained by investor — For the purposes 
of paragraph (2.4)(a), any loss that an investor may sus- 
tain by virtue of the ownership, holding or disposition of 
the subject share referred to in that paragraph shall be 
deemed to include any loss with respect to an obligation 
or share that was issued or acquired as part of a transac- 
tion or event or a series of transactions or events that in- 
cluded the issuance or acquisition of the subject share, or 
a share for which the subject share was substituted. 


Related Provisions: 248(10) — Series of transactions. 


(2.9) Related corporations — For the purposes of 
subparagraph (2.4)(b)(1), where it may reasonably be con- 
sidered having regard to all the circumstances that a cor- 
poration has become related to any other corporation for 
the purpose of avoiding any limitation upon the deduction 
of a dividend under subsection (1), (2) or 138(6), the cor- 
poration shall be deemed not to be related to the other 
corporation. 


Related Provisions: 87(2)(rr) — Amalgamations — tax on taxable pre- 
ferred shares. See additional Related Provisions at end of s. 112. 


(3) Loss on share that is capital property — Sub- 
ject to subsections (5.5) and (5.6), the amount of any loss 
of a taxpayer (other than a trust) from the disposition of a 
share that is capital property of the taxpayer (other than a 
share that is property of a partnership) is deemed to be the 
amount of the loss determined without reference to this 
subsection minus, 


(a) where the taxpayer is an individual, the lesser of 


(1) the total of all amounts each of which is a divi- 
dend received by the taxpayer on the share in re- 
spect of which an election was made under subsec- 
tion 83(2) where subsection 83(2.1) does not deem 
the dividend to be a taxable dividend, and 
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(ii) the loss determined without reference to this 
subsection minus all taxable dividends received by 
the taxpayer on the share; and 


(b) where the taxpayer is a corporation, the total of all 
amounts received by the taxpayer on the share each of 
which is 
(i) a taxable dividend, to the extent of the amount 
of the dividend that was deductible under this sec- 
tion or subsection 115(1) or 138(6) in computing 
the taxpayer’s taxable income or taxable income 
earned in Canada for any taxation year, 


(ii) a dividend in respect of which an election was 
made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable 
dividend, or 


(iii) a life insurance capital dividend. 


Related Provisions: 40(2)(g) — Restriction on capital losses; 40(3.3), 
(3.4) — Limitation on loss where share acquired by affiliated person; 
40(3.7) — Application to non-resident individual; 53(1)(f) — Addition to 
ACB; 87(2)(x) — Amalgamations — flow-through to new. corporation; 
107(1)(c), (d) — Parallel stop-loss rule on disposition of interest in trust 
that flowed dividends out to corporation; 107.4(3)(b)(ii) — Application of 
stop-loss rule to qualifying disposition; 112(3.01) — Exclusion for certain 
dividends; 112(3.1), (3.2) — Loss on share that.is capital property of part- 
nership or trust; 112(4)-(4.22)— Shares held as __ inventory; 
112(5.2)C(b) — Adjustment for dividends received on mark-to-market 
property; 112(7) — Rules where shares exchanged. See additional Related 
Provisions at end of s. 112. 


History: Subpara. (b)(iv) of the amendment in 1998, c. 19, subsec. 
131(11) (see below) amended by 2001, c. 17, s. 251, applicable to 2000 et 
seq., and . 


(a) in respect of the 1998 and 1999 taxation years, where a taxpayer 
and a person who would have been the taxpayer’s common-law part- 
ner in the 1998 or 1999 taxation year jointly elect under s. 144 -of 
2000, c. 12 to have ss. 130 to 142 of that Act apply, if applicable, to 
the 1998 or 1999 taxation year, subpara. 131(11)(b)(G@v), as amended, 
shall be read as follows for the applicable year: 


(iy) the disposition is made by 


(A) the individual or the individual’s spouse or common- 
law partner, 


(B) the estate of the individual or of the individual’s spouse 
or common-law partner within the estate’s first taxation 
year, 


(C) the particular trust where it is a trust described in para- 
graph 104(4)(a) or (a.1) of the Income Tax Act in respect of 
a spouse or common-law partner, the spouse or common- 
law partner is the beneficiary referred to in subparagraph (1) 
and the disposition occurs before the end of the trust’s third 
taxation year that begins after the death of the spouse or 
common-law partner, or 


(D) a trust described in paragraph 73(1)(c) of that Act cre- 
ated by the individual in respect of the individual’s spouse 
or common-law partner, or a trust described in paragraph 
70(6)(b) of that Act created by the individual’s will in re- 
spect of the individual’s spouse or common-law partner, 
before the end of the trust’s third taxation year that begins 
after the death of the spouse or common-law partner; 


(b) in respect of the 2000 taxation year, where a joint election has not 
been filed by the taxpayer and a person who would have been the 
taxpayer's common-law partner in the year 2000 to have ss. 130 to 
142 of the Modernization of Benefits and Obligations Act apply to the 
year 2000, subpara. 131(11)(b)(iv), as amended, shall be read as fol- 
lows for that year: 


(iv) the disposition is made by 
(A) the individual or the individual’s spouse, 


(B) the estate of the individual or of the individual’s spouse 
within the estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or 
common-law partner trust or a trust described in paragraph 
104(4)(a.1) of the Income Tax Act, the individual or the in- 
dividual’s spouse, as the case may be, is the beneficiary re- 
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ferred to in subparagraph (i) and the disposition occurs 
before the end of the trust’s third taxation year that begins 
after the death of the individual or the individual’s spouse, 
as the case may be, or 


(D) a trust described in paragraph 73(1.01)(c) of that Act 
created by the individual, or a trust described in paragraph 
70(6)(b) of that Act created by the individual’s will in re- 
spect of the individual’s spouse, before the end of the 
trust’s third taxation year that begins after the death of the 
individual or the individual’s spouse, as the case may be; 


Subsec. 112(3) amended by 1998, c. 19, subsec. 131(1), applicable (by 
131(11)) to dispositions that occur after April 26, 1995, other than 


(a) a disposition that occurs pursuant to an agreement in writing made 
before April 27, 1995; 


(b) a disposition of a share of the capital stock of a corporation that is 
made to the corporation if 


(i) on April 26, 1995 the share was owned by an individual (other 
than a trust) or by a particular trust under which an individual 
(other than a trust) was a beneficiary, 


(ii) on April 26, 1995 a corporation, or a partnership of which a 
corporation is a member, was a beneficiary of a life insurance pol- 
icy that insured the life of the individual or the individual’s 
spouse, i 


(ili) it was reasonable to conclude on April 26, 1995 that a main 
purpose of the life insurance policy was to fund, directly or indi- 
rectly, in whole or in part, a redemption, acquisition or cancella- 
tion of the share by the corporation that issued the share, and 


(iv) [as amended by 2001, c. 17; see above] the disposition is 
made by 


(A) the individual or the individual’s spouse or common-law 
partner, i 


(B) the estate of the individual or of the individual’s spouse 
or common-law partner within the estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or 
common-law partner trust or a trust described in para. 
104(4)(a.1) of the Act, the individual’s spouse or common- 
law partner, as the case may be, is the beneficiary referred to 
in subpara. (i) and the disposition occurs before the end of the 
trust’s third taxation year that begins after the death of the 
individual’s spouse or common-law partner, as the case may 
be, or 


(D) a trust described in para. 73(1.01)(c) of the Act created by 
the individual, or a trust described in para. 70(6)(b) of the Act 
created by the individual’s will in respect of the individual’s 
spouse or common-law partner, before the end of the trust’s 
third taxation year that begins after the death of the individual 
or the individual’s spouse or common-law partner, as the case 
may be; 

(c) a disposition of a share of the capital stock of a-corporation owned 

by an individual on April 26, 1995 that was made by the individual’s 

estate before 1997; 


(d) a disposition of a share of the capital stock of a corporation owned 
by an estate on April 26, 1995, the first taxation year of which ended 
after that day, that was made by the estate before 1997; or 


(e) a disposition of a share of the capital stock of a corporation owned 
by an individual on April 26, 1995 where the individual is a trust de- 
scribed in para. 104(4)(a) or (a.1) of the Act in respect of a spouse, 
that was made by the trust after the spouse’s death and before 1997. 


Subsec. 131(12) of the said c. 19 provides: 


(12) For the purposes of paragraph [(b) above] and this subsection, 
a share of the capital stock of a corporation acquired in exchange 
for another share in a transaction to which section 51, 85, 86 or 87 
of the Act applies is deemed to be the same share as the other share. 


Subsec. 112(3) formerly read: 


(3) Loss on share that is capital property — Subject to subsec- 
tions (5.5) and (5.6), where a corporation owns a share that is a cap- 
ital property and receives a taxable dividend, a capital dividend or a 
life insurance capital dividend in respect, of that share, the amount 
of any loss of the corporation arising from transactions with refer- 
ence to the share on which the dividend was received shall, unless it 
is established by the corporation that 


(a) the corporation owned the share 365 days or longer before 
the loss was sustained, and 
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(b) the corporation and persons with whom the corporation was 
not dealing at arm’s length did not, at the time the dividend was 
received, own in the aggregate more than 5% of the issued 
shares of any class of the capital stock of the corporation from 
which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, mi- 
nus the total of all amounts each of which is an amount received by 
the corporation in respect of 


(c) a taxable dividend on the share to the extent that the amount 
of the dividend was deductible from the corporation’s income 
for any taxation year by virtue of this section or subsection 
138(6) and was not an amount on which the corporation was 
required to pay tax under Part VII of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 


(d) a capital dividend on the share, or 
(e) a life insurance capital dividend on the share. 


The opening words of subsec. 112(3) amended by 1995, c. 21, subsec. 
56(1), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(3).Loss on share that is capital property — Where a corporation 
owns a share that is a capital property and receives a taxable divi- 
dend, a capital dividend or a life insurance capital dividend in re- 
spect of that share, the amount of any loss of the corporation arising 
from transactions with reference to the share on which the dividend 
was received shall, unless it is established by the corporation that 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 
on shares on which dividends have been received. 3 (hs 


1.T. Technical News: No. 12 (stop-loss provisions — grandfathering). 


(3.01) Loss on share that is capital property — 
excluded dividends — A dividend shall not be in- 
cluded in the total determined under subparagraph 
(3)(a)G) or paragraph (3)(b) where the taxpayer estab- 
lishes that 


(a) it was received when the taxpayer and persons with 
whom the taxpayer was not dealing at arm’s length did 
not own in total more than 5% of the issued shares of 
any class of the capital stock of the corporation from 
which the dividend was received; and 


(b) it was received on a share that the taxpayer owned 
throughout the 365-day period that ended immediately 
before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(3.01) added by 1998, c. 19, subsec. 131(1), applica- 
ble on the same basis as subsec. 112(3). 


(3.1) Loss on share held by partnership — Subject 
to subsections (5.5) and (5.6), where a taxpayer (other 
than a partnership or a mutual fund trust) is a member of a 
partnership, the taxpayer’s share of any loss of the part- 
nership from the disposition of a share that is held by a 
particular partnership as capital property is deemed to be 
that share of the loss determined without reference to this 
subsection minus, 


(a) where the taxpayer is an individual, the lesser of 


(i) the total of all amounts each of which is a divi- 
dend received by the taxpayer on the share in re- 
spect of which an election was made under subsec- 
tion 83(2) where subsection 83(2.1) does not deem 
the dividend to be a taxable dividend, and 


(ii) that share of the loss determined without refer- 
ence to this subsection minus all taxable dividends 
received by the taxpayer on the share; 
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(b) where the taxpayer is a corporation, the total of all 
amounts received by the taxpayer on the share each of 
which is 
(i) a taxable dividend, to the extent of the amount 
of the dividend that was deductible under this sec- 
tion or subsection 115(1) or 138(6) in computing 
the taxpayer’s taxable income or taxable income 
earned in Canada for any taxation year, 


(11) a dividend in respect of which an election was 
made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable 
dividend, or 


(ii1) a life insurance capital dividend; and 


(c) where the taxpayer is a trust, the total of all 
amounts each of which is 


(i) a taxable dividend, or 
(ii) a life insurance capital dividend 


received on the share and designated under subsection 
104(19) or (20) by the trust in respect of a beneficiary 
that was a corporation, partnership or trust. 


Related Provisions: 40(3.3), (3.4) — Limitation on loss where share 
acquired by affiliated person; 40(3.7) — Application to non-resident indi- 
vidual; 53(1)(f) — Addition to ACB; 87(2)(x) — Amalgamations — flow- 
through to new corporation; 100(4) — Application of stop-loss rule to dis- 
position of interest in partnership; 104(20) — Designation re non-taxable 
dividends; 107.4(3)(b)G@i1) — Application of stop-loss rule to qualifying 
disposition; 112(3.11)— Exclusion for certain dividends; 112(3.12) — 
Amount designated by trust to beneficiary that is a partnership or trust; 
112(5.2)C(c) — Adjustment for dividends received on mark-to-market 
property; 112(7) — Rules where shares exchanged. See additional Related 
Provisions at end of s. 112. 


History: Subsec. 112(3.1) amended by 1998, c. 19, subsec. 131(1), appli- 
cable on the same basis as subsec. 112(3). Subsec. 112(3.1) formerly read: 


(3.1) Loss on share that is capital property of partnership — 
Subject to subsections (5.5) and (5.6), where a corporation is a 
member of a partnership and the corporation receives a taxable divi- 
dend, a capital dividend or a life insurance capital dividend in re- 
spect of a share that is a capital property of the partnership, the cor- 
poration’s share of any loss of the partnership arising with respect to 
the share on which the dividend was received shall, unless it is es- 
tablished by the corporation that 


(a) the partnership held the share 365 days or longer before the 
loss was sustained, and 


(b) the partnership, the corporation and persons with whom the 
corporation was not dealing at arm’s length did not, at the time 
the dividend was received, hold in the aggregate more than 5% 
of the issued shares of any class of the capital stock of the cor- 
poration from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, mi- 
nus the total of all amounts each of which is an amount received by 
the corporation in respect of 


(c) a taxable dividend on the share to the extent that the amount 
of the dividend was deductible from the corporation’s income 
for any taxation year by virtue of this section or subsection 
138(6) and was not an amount on which the corporation was 
required to pay tax under Part VII of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 


(d) a capital dividend on the share, or 
(e) a life insurance capital dividend on the share. 


The opening words of subsec. 112(3.1) amended by 1995, c. 21, subsec. 
56(2), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(3.1) idem — Where a corporation is a member of a partnership 
and the corporation receives a taxable dividend, a capital dividend 
or a life insurance capital dividend in respect of a share that is a 
capital property of the partnership, the corporation’s share of any 
loss of the partnership arising with respect to the share on which the 
dividend was received shall, unless it is established by the corpora- 
tion that 
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1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 
on shares on which dividends have been received. 


1.T. Technical News: No. 12 (stop-loss provisions — grandfathering). 


(3.11) Loss on share held by partnership — 
excluded dividends — A dividend shall not be in- 
cluded in the total determined under subparagraph 
(3.1)(a)G) or paragraph (3.1)(b) or (c) where the taxpayer 
establishes that 


(a) it was received when the particular partnership, the 
taxpayer and persons with whom the taxpayer was not 
dealing at arm’s length did not hold in total more than 
5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was 
received; and 


(b) it was received on a share that the particular part- 
nership held throughout the 365-day period that ended 
immediately before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(3.11) added by 1998, c. 19, subsec. 131(1), applica- 
ble on the same basis as subsec. 112(3). 


(3.12) Loss on share held by partnership — 
excluded dividends — A taxable dividend received on 
a share and designated under subsection 104(19) by a par- 
ticular trust in respect of a beneficiary that was a partner- 
ship or trust shall not be included in the total determined 
under paragraph (3.1)(c) where the particular trust estab- 
lishes that the dividend was received by an individual 
(other than a trust). 


History: Subsec. 112(3.12) added by 1998, c. 19, subsec. 131(1), applica- 
ble on the same basis as subsec. 112(3). 


(3.2) Loss on share held by trust — Subject to sub- 
sections (5.5) and (5.6), the amount of any loss of a trust 
(other than a mutual fund trust) from the disposition of a 
share of the capital stock of a corporation that is capital 
property of the trust is deemed to be the amount of the 
loss determined without reference to this subsection mi- 
nus the total of 


(a) the amount, if any, by which the lesser of 


(1) the total of all amounts each of which is a divi- 
dend received by the trust on the share in respect of 
which an election was made under subsection 
83(2) where subsection 83(2.1) does not deem the 
dividend to be a taxable dividend, and 


(ii) the loss determined without reference to this 
subsection minus the total of all amounts each of 
which is the amount of a taxable dividend 


(A) received by the trust on the share, 


(B) received on the share and designated under 
subsection 104(19) by the trust in respect of a 
beneficiary who is an individual (other than a 
trust), or 


(C) received on the share and designated under 
subsection 104(19) by the trust in respect of a 
beneficiary that was a corporation, partnership 
or another trust where the trust establishes that 


(I) it owned the share throughout the 365- 
day period that ended immediately before 
the disposition, and 


(iI) the dividend was received while the 
trust, the beneficiary and persons not dealing 
at arm’s length with the beneficiary owned 
in total less than 5% of the issued shares of 
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any class of the capital stock of the corpora- 
tion from which the dividend was received 


exceeds 


(iii) where the trust is an individual’s estate, the 
share was acquired as a consequence of the indivi- 
dual’s death and the disposition occurs during the 
trust’s first taxation year, '/2 of the lesser of 


(A) the loss determined without reference to 
this subsection, and 


(B) the individual’s capital gain from the dispo- 
sition of the share immediately before the indi- 
vidual’s death, and 


(b) the total of all amounts each of which is 
(1) a taxable dividend, or 
(i1) a life insurance capital dividend 


received on the share and designated under subsection 
104(19) or (20) by the trust in respect of a beneficiary 
that was a corporation, partnership or trust. 


Related Provisions: 40(3.7) — Application to non-resident individual; 
53(1)(f) — Addition to ACB; | 87(2)(x) — Amalgamations — flow- 
through to new corporation; 104(20) — Designation re non-taxable divi- 
dends; 107.4(3)(b)Gi) — Application of stop-loss rule to qualifying dispo- 
sition; 112.3), (3.31) — Exceptions; 112(5.2)C(b) — Adjustment for 
dividends received on mark-to-market property; 112(5.6) — Stop-loss 
rules restricted; 112(7) — Rules where shares exchanged. See additional 
Related Provisions at end of s. 112. 


History: Subpara. 112(3.2)(a)(ii1) amended to replace the fraction “1/4” | 
with “1/2” by 2001, c. 17, subsec. 88(2), applicable to dispositions that 
occur after February 27, 2000 except that, for dispositions that occurred 
before October 18, 2000, the reference to “1/2” shall be read as a reference 
to ~ 173": 


Subsec. 112(3.2) amended by 1998, c. 19, subsec. 131(1), applicable on 
the same basis as subsec. 112(3). Subsec. 112(3.2) formerly read: 


(3.2) Loss on share that is capital property of trust — Subject to 
subsections (5.5) and (5.6), where a corporation is a beneficiary of a 
trust (other than a prescribed trust) that owns a share that is capital 
property and the corporation receives a taxable dividend in respect 
of that share pursuant to a designation under subsection 104(19) or 
the trust has made a designation under subsection 104(20) in respect 
of the corporation for a capital dividend or a life insurance capital 
dividend on that share, the amount of any loss of the trust arising 
with respect to the share on which the dividend was subject to a 
designation shall, unless it is established by the corporation that 


(a) the trust owned the share 365 days or longer before the loss 
was sustained, and 


(b) the trust, the corporation and persons with whom the corpo- 
ration was not dealing at arm’s length did not, at the time the 
dividend was received, own in the aggregate more than 5% of 
the issued shares of any class of the capital stock of the corpora- 
tion from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, mi- 
nus the total of all amounts each of which is a taxable dividend, a 
capital dividend or a life insurance capital dividend in respect of 
that share that was designated under subsection 104(19) or (20) in 
respect of a beneficiary that was a corporation. 


The opening words of subsec. 112(3.2) amended by 1995, c. 21, subsec. 
56(3), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(3.2) Idem — Where a corporation is a beneficiary of a trust (other 
than a prescribed trust) that owns a share that is capital property and 
the corporation receives a taxable dividend in respect of that share 
pursuant to a designation under subsection 104(19) or the trust has 
made a designation under subsection 104(20) in respect of the cor- 
poration for a capital dividend or a life insurance capital dividend 
on that share, the amount of any loss of the trust arising with respect 
to the share on which the dividend was subject to a designation 
shall, unless it is established by the corporation that 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 
on shares on which dividends have been received. 


1.T. Technical News: No. 12 (stop-loss provisions — grandfathering). 
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(3.3) Loss on share held by trust — special 
cases — Notwithstanding subsection (3.2), where a trust 
has at any time acquired a share of the capital stock of a 
corporation because of subsection 104(4), the amount of 
any loss of the trust from a disposition after that time is 
deemed to be the amount of the loss determined without 
reference to subsection (3.2) and this subsection minus 
the total of 


(a) the amount, if any, by which the lesser of 


(i) the total of all amounts each of which is a divi- 
dend received after that time by the trust on the 
share in respect. of which an election was made 
under subsection 83(2) where subsection 83(2.1) 
does not deem the dividend, to be a taxable. divi- 
dend, and 


(ii) the loss determined without reference to sub- 
section (3.2) and this subsection minus the total of 
all amounts each of which is the amount of a taxa- 
ble dividend 


(A) received by the trust on the share after that 
time, 


(B) received on the share after that time and 
designated under subsection 104(19) by the 
trust in respect of a beneficiary who is an indi- 
vidual (other than a trust), or 


(C) received on the share after that time and 
designated under subsection 104(19) by the 
trust in respect of a beneficiary that was a cor- 
poration, partnership or another trust where the 
trust establishes that 


(1) it owned the share throughout the 365- 
day period that ended immediately before 
the disposition, and 


(II) the dividend was received. when the 
trust, the beneficiary and persons not dealing 
at arm’s length with the beneficiary owned 
in total less than 5% of the issued shares of 
any class of the capital stock of the corpora- 
tion from which the dividend was received 


exceeds 
(iii) 2 of the lesser of 


(A) the loss from the disposition, determined 
without reference to subsection (3.2) and this 
subsection, and 


(B) the trust’s capital gain from the disposition 
immediately before that time of the share be- 
cause of subsection 104(4), and 


(b) the total of all amounts each of which is a taxable 
dividend received on the share after that time and des- 
ignated under subsection 104(19) by the trust in re- 
spect of a beneficiary that was a corporation, partner- 
ship or trust. 


Related Provisions: 40(3.7) — Application to non-resident individual; 
87(2)(x) — Amalgamations — flow-through to new — corporation; 
107.4(3)(b)(ii) — Application of stop-loss rule to qualifying disposition; 
112(3.31), (3.32) — Excluded dividends; 112(5.6) — Stop-loss rules re- 
stricted; 112(7) — Rules where shares exchanged. 


History: Subpara. 112(3.3)(a)(iii) amended to replace the fraction “'/” 
with “'” by 2001, c. 17, subsec. 88(2), applicable to dispositions that oc- 
cur after February 27, 2000 except that, for dispositions that occurred 
before October 18, 2000, the reference to ““/2” shall be read as a reference 
ys 


Subsec. 112(3.3) added by 1998, c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). 
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(3.31) Loss on share held by trust — excluded 
dividends — No dividend received by a trust shall be 
included under subparagraph: (3.2)(a)(i)) or (b)(ii) or 
(3.3)(a)() where the trust establishes that the dividend 


(a) was received, 


(i) in any case where the dividend was designated 
under subsection 104(19) or (20) by the trust, when 
the trust, the beneficiary and persons with whom 
the beneficiary was not dealing at arm’s length did 
not own in total more than 5% of the issued shares 
of any class of the capital stock of the corporation 
from which the dividend was received, or 


(ii) in any other case, when the trust and persons 
with whom the trust was not dealing at arm’s 
length did not own in total more than 5% of the 
issued shares of any class of the capital stock of the 
corporation from which the dividend was received, 
and 


(b) was received on a share that the trust owned 
throughout the 365-day period that ended immediately 
before the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 104(20)— Designation re non-taxable dividends; 
112(5.6) — Stop-loss_ rules. restricted; 112(7)-—— Rules where shares 
exchanged. 


History: Subsec. 112(3.31) added by 1998, c. 19, subsec. 131(1), applica- 
ble on the same basis as subsec. 112(3). 


(3.32) Loss on share held by trust — excluded 
dividends — No taxable dividend received on the share 
and designated under subsection 104(19) by the trust in 
respect of a beneficiary that was a corporation, partner- 
ship or trust shall be included under paragraph (3.2)(b) or 
(3.3)(b) where the trust establishes that the dividend was 
received by an individual (other than a trust), or 


(a) was received when the trust, the beneficiary and 
persons with whom the beneficiary was not dealing at 
arm’s length did not own in total more than 5% of the 
issued shares of any class of the capital stock of the 
corporation from which the dividend was received; 
and 


(b) was received on a share that the trust owned 
throughout the 365-day period that ended immediately 
before the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation. 


History: Subsec. 112(3.32) added by 1998, c. 19, subsec. 131(1), applica- 
ble on the same basis as subsec. 112(3). 


(4) Loss on share that is not capital property — 
Subject to subsections (5.5) and (5.6), the amount of any 
loss of a taxpayer (other than a trust) from the disposition 
of a share of the capital stock of a corporation that is pro- 
perty (other than capital property) of the taxpayer is 
deemed to be the amount of the loss determined without 
reference to this subsection minus, 


(a) where the taxpayer is an individual and the corpo- 
ration is resident in Canada, the total of all dividends 
received by the individual on the share; 


(b) where the taxpayer is a partnership, the total of all 
dividends received by the partnership on the share; 
and 


(c) where the taxpayer is a corporation, the total of all 
amounts received by the taxpayer on the share each of 
which is 


(i) a taxable dividend, to the extent of the amount 
of the dividend that was deductible under this sec- 
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tion, section 113 or subsection 115(1) or 138(6) in 
computing the taxpayer’s taxable income or taxa- 
ble income earned in Canada for any taxation year, 
or | 


(ii) a dividend (other than a taxable dividend). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 93(2)-(2.3) — Loss. limitation on disposition of share; 
112(4.01) — Exclusion for certain dividends; 112(5.2)C(b) — Adjustment 
for dividends received on mark-to-market property. See additional Related 
Provisions ‘at end of s. 112. 


History: Subsec. 112(4) amended by 1998, c. 19, subsec. 131(1), applica- 
ble to dispositions that occur after April 26, 1995. Subsec. 112(4) formerly 
read: 


(4) Subject to subsections (5.5) and (5.6),'where a taxpayer Owns a 
share that is not a capital property and receives a dividend in respect 
of that share, the amount of any loss of the taxpayer arising from 
transactions with reference to the share on which the dividend was 
received shall, unless it,is established by the taxpayer that 


(a) the taxpayer owned the share 365 days or longer before the 
loss was sustained, and 


(b) the taxpayer and persons with whom the taxpayer was not 
dealing at arm’s length, did not, at the time the dividend was 
received, own in the aggregate more than 5% of the issued 
shares of any class of the capital stock of the corporation from 
which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, 
minus 


(c) where the taxpayer is an individual and the corporation is‘a 
taxable Canadian corporation, the total of all amounts each of 
which is a dividend (other than a capital gains dividend within 
the meaning assigned by subsection 131(1)) on the share re- 
ceived by the taxpayer, 


(d) where the taxpayer is a corporation, the total of all amounts 
each of which is 


(i) a taxable dividend, to the extent of the amount thereof 
that was deductible under this section or subsection 115(1) 
or 138(6) in computing the taxpayer’s taxable income or 
taxable income earned in Canada for any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend 
deemed. by subsection 131(1) to be a capital gains 
dividend), 


on the share received by the taxpayer, and 
(e) in any other case, nil. 


The opening words of subsec. 112(4) amended by 1995, c. 21, subsec. 
56(4), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(4) Where a taxpayer owns a share that is not a capital property and 
receives a dividend in respect of that share, the amount of any loss 
of the taxpayer arising from transactions with reference to the share 
on which the dividend was received shall, unless it is established by 
the taxpayer that 


Subpara, 112(4)(d)(i) substituted by 1994, c. 21, subsec. 51(2), applicable 
to the determination of losses arising in 1990 et seg. and, where a taxpayer 
has elected under subsec. 84(6) of 1994, c. 7, Sch. II (1991, c. 49) (see 
below), in the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5S), such assessments and determinations 
shall be made as are necessary to give effect to that amendment. That sub- 
para. formerly. read: 


(ii) a dividend, other than a taxable dividend, 


That portion of subsec. 112(4) following para. (b) substituted by 1994, c. 
7, Sch, Il (1991, c. 49), subsec. 84(2), applicable (by subsec. 84(6)) to the 
determination of losses arising 


(a) in 1990 et seq., and 


(b) where a taxpayer so elects by notifying the Minister of National 
Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 
159 provides that such an election made before December 11, 1993 
shall be deemed to have been made before 1992], in the taxpayer’s 
1985 to 1989 taxation years, in which case, notwithstanding subsecs. 
152(4) to (5), such assessments of tax, interest and penalties shall be 
made as are necessary to give effect to the election, 


except that the subsec. as amended does not apply to the amount of a divi- 
dend received by a taxpayer on which the taxpayer was required to pay tax 
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under Part VII as it read on March 31, 1977. That portion of subsec, 


112(4) formerly. read: 


be deemed to be the amount of that loss otherwise determined, mi- 
nus the total of all amounts received by the taxpayer in respect of 
dividends (other than capital gains dividends within the meaning as- 
signed by subsection 131(1));on the share to the extent that the 
amounts of those dividends were not amounts on which the tax- 
payer was required to pay tax under Part VII of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read on’ 
March 31, 1977. 

Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 

on shares on which dividends have been received. 


(4.01) Loss on share that is not capital property — 
excluded dividends — A dividend ‘shall not be in- 
cluded in the total determined under ‘paragraph (4)(a), (b) 
or (c) where the taxpayer establishes that 


(a) it was received when the taxpayer and persons with 
whom the taxpayer was not dealing at arm’s length did 
not own in total more than 5% of the issued shares of 
any class of the capital stock of the corporation from 
which the dividend was received; and 


(b) it was received on a share that the taxpayer owned 
throughout the 365-day period that ended immediately 
before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(4.01) added by 1998, c. 19, subsec. 131(1), applica- 
ble to dispositions that occur after April 26, 1995. 


(4.1) Fair market value of shares held as inven- 
tory — For the purpose of section 10, the fair market 
value at any time of a share of the capital stock of a cor- 
poration is deemed to be equal to the fair market value of 
the share at that time, plus 


(a) where the shareholder is a corporation, the total of 
all amounts received by the shareholder on the share 
before that time each of which is 


(i) a taxable dividend, to the extent of the amount 
of the dividend that was deductible under this sec- 
tion, section 113 or subsection 115(1) or 138(6) in 
computing the shareholder’s taxable income or tax- 
able income earned in Canada for any taxation 
year, or 


(ii) a dividend (other than a taxable. dividend); 


(b) where the shareholder is a partnership, the total of 
all amounts each of which is a dividend received by 
the shareholder on the share before that time; and 


(c) where the shareholder is an individual and the cor- 
poration is resident in Canada, the total of all amounts 
each of which is a dividend received by the share- 
holder on the share before that time (or, where the 
shareholder is a trust, that would have been. so re- 
ceived if this Act were read without reference to sub- 
section 104(19)). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 112(4.11) —- Exclusion for certain dividends. See addi- 
tional Related Provisions at end of s. 112. 


History: Subsec. 112(4.1) amended by 1998, c. 19, subsec. 131(1), appli- 
cable to taxation years that end after April 26, 1995. Subsec. 112(4.1) for- 
merly read: 


(4.1) Fair market value of share that is not capital property — 
Where a taxpayer (other than a prescribed trust) or partnership (in 
this subsection referred to as the “holder’”) holds a share that is not a 
capital property and a dividend is received in respect of that share, 
for the purpose of subsection 10(1) and any regulations made under 
that subsection, the fair market value of the share at any particular 
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time after November 12, 1981 shall, unless it is established by the 
holder that 


(a) the holder held the share 365 days or longer before the par- 
ticular time, and | 


(b) the holder and persons with whom the holder was not deal- 
ing at arm’s length did not, at the time the dividend was re- 
ceived, hold in the aggregate more than 5% of the issued shares 
of any class of the capital stock of the corporation from which 
the dividend was received, 


be deemed to be an amount equal to the fair market value of that 
share at the particular time otherwise determined, plus 


(c) where the holder is an individual and the corporation is a 
taxable Canadian corporation, the total of all amounts each of 
which is a dividend (other than a capital gains dividend within 
the meaning assigned by subsection 131(1)) on the share re- 
ceived before the particular time by the holder or that would 
have been so received if this Act were read without reference to 
subsection 104(19), 


(d) where the holder is a corporation, the total of all amounts 
each of which is 


(i) a taxable dividend, to the extent of the amount thereof 
that was deductible under this section, section 113 or sub- 
section 115(1) or 138(6) in computing the holder’s taxable 
income or taxable income earned in Canada for any taxa- 
tion year, or 


(ii) a dividend (other than a taxable dividend or a dividend 
deemed by subsection 131(1). to be a capital gains 
dividend), 


on the share received before the particular time by the holder, 


(e) where the holder is a partnership, the total of all amounts 
each of which is a dividend (other than a capital gains dividend 
within the meaning assigned by subsection 131(1)) on the share 
received before the particular time by the holder, and 


(f) in any other case, nil. 


Subpara. 112(4.1)(d)(ii) substituted by 1994, c. 21, subsec. 51(3), applica- 
ble to 1990 et seg. and, where a taxpayer has elected under subsec. 84(7) 
of 1994, c. 7, Sch. II (1991, c. 49) (see below), to the taxpayer’s 1985 to 
1989 taxation years, in which case, notwithstanding subsecs. 152(4) to (5), 
such assessments and determinations shall be made as are necessary to 
give effect to that amendment. That subpara. formerly read: 


(ii) a dividend, other than a taxable dividend, 


That portion of subsec. 112(4.1) following para. (b) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 84(3), applicable (by subsec: 84(7)) 


(a) to 1990 et seq., and 


(b) where a taxpayer so elects by notifying the Minister of National 
Revenue in writing before 1992 [1994, c. 7, Sch. VII (1993, c. 24), s. 
159 provides that such an election made before December 11, 1993 
shall be deemed to have been made before 1992], to the taxpayer’s 
1985 to 1989 taxation years, in which case, notwithstanding subsecs. 
152(4) to (5), such assessments of tax, interest and penalties shall be 
made as are necessary to give effect to the election, 


except that the subsec. as amended does not apply to the amount of a divi- 
dend received by a holder on which the holder was required to pay tax 
under Part VII of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it read on March 31, 1977. That portion of subsec. 
112(4.1) formerly read: 
be deemed to be the total of the fair market value of the share at the 
particular time otherwise determined and all amounts received 
before the particular time by the holder in respect of dividends 
(other than capital gains dividends within the meaning assigned by 
subsection 131(1)) on the share determined as if this Act were read 
without reference to subsection 104(19). 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 
on shares on which dividends have been received. 


(4.11) Fair market value of shares held as 
inventory — excluded dividends—A_ dividend 
shall not be included in the total determined under para- 
graph (4.1)(a), (b) or (c) where the shareholder establishes 
that 


(a) it was received while the shareholder and persons 
with whom the shareholder was not dealing at arm's 
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length did not hold in total more than 5% of the issued 
shares of any class of the capital stock of the corpora- 
tion from which the dividend was received; and 


(b) it was received on a share that the shareholder held 
throughout the 365-day period that ended at the time 
referred to in subsection (4.1). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation. 


History: Subsec. 112(4.11) added by 1998, c. 19, subsec. 131(1), applica- 
ble to taxation years that end after April 26, 1995. 


(4.2) Loss on share held by trust — Subject to sub- 
sections (5.5) and (5.6), the amount of any loss of a trust 
from the disposition of a share that is property (other than 
capital property) of the trust is deemed to be the amount 
of the loss determined without reference to this subsection 
minus 


(a) the total of all amounts each of which is a dividend 
received by the trust on the share, to the extent that the 
amount was not designated under subsection 104(20) 
in respect of a beneficiary of the trust; and 


(b) the total of all amounts each of which is a dividend 
received on the share that was designated under sub- 
section 104(19) or (20) by the trust in respect of a ben- 
eficiary of the trust. 


Related Provisions: 87(2)(x)-— Amalgamations — flow-through to 
new corporation; 104(20)— Designation re non-taxable_ dividends; 
112(3.2) — Stop-loss rule; 112(4.21), (4.22) — Exclusions for certain div- 
idends; 112(5.2)C(b) — Adjustment for dividends received on mark-to- 
market property. See additional Related Provisions at end of s. 112. 


History: Subsec. 112(4.2) amended by 1998, c. 19, subsec. 13.1(1), appli- 
cable to dispositions that occur after April 26, 1995. Subsec. 112(4.2) for- 
merly read: 


(4.2) Where no deduction permitted — Subject to. subsections 
(5.5) and (5.6), where a taxpayer is a member of a partnership and 
the taxpayer receives a dividend in respect of a share that is not a 
capital property of the partnership, the taxpayer’s share of any loss 
of the partnership arising with respect to the share on which the div- 
idend was received shall, unless it is established by the taxpayer that 


(a) the partnership held the share 365 days or longer before the 
loss was sustained, and 


(b) the partnership, the taxpayer and persons with whom the 
taxpayer was not dealing at arm’s length did not, at the time the 
dividend was received, hold in the aggregate more than 5% of 
the issued shares of any class of the capital stock of the corpora- 
tion from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, 
minus 


(c) where the taxpayer is an individual and the corporation is a 
taxable Canadian corporation, the total of all amounts each of. 
which is a dividend (other than a capital gains dividend within 
the meaning assigned by subsection 131(1)) on the share re- 
ceived by the taxpayer, 


(d) where the taxpayer is a corporation, the total of all amounts 
each of which is 


(i) a taxable dividend, to the extent of the amount thereof 
that was deductible under this section or subsection 115(1) 
or 138(6) in computing the taxpayer’s taxable income or 
taxable income earned in Canada for any taxation year, or 


(i1) a dividend (other than a taxable dividend or a dividend 
deemed by subsection 131(1) to be a capital gains 
dividend), 


on the share received by the taxpayer, and 
(e) in any other case, nil. 
The opening words of subsec. 112(4.2) amended by 1995, c. 21, subsec. 


56(5), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(4.2) Where no deduction permitted — Where a taxpayer is a 
member of a partnership and the taxpayer receives a dividend in 
respect of a share that is not a capital property of the partnership, 


S. 112(4.2) 


the taxpayer’s share of any loss of the partnership arising with re- 
spect to the share on which the dividend was received shall, unless 
it is established by the taxpayer that 


Subpara. 1 12(4.2)(d)(i1) substituted by 1994, c. 21, subsec. 51(4), applica- 
ble to the determination of losses arising in 1990 et seg. and, where a tax- 
payer has elected under subsec. 84(6) of 1994, c. 7, Sch. II (1991, c. 49) 
(see below), in the taxpayer’s 1985 to 1989 taxation years, in which case, 
notwithstanding subsecs. 152(4) to (5), such assessments and determina- 
tions shall be made as are necessary to give effect to that amendment. That 
subpara. formerly read: 


(ii) a dividend, other than a taxable dividend, 


That portion of subsec. 112(4.2) following para. (b) substituted by 1994, c. 
7, Sch. I (1991, c. 49), subsec. 84(4), applicable (by subsec. 84(6)) to the 
determination of losses arising 


(a) in 1990 et seq., and 


(b) where a taxpayer so elects by notifying the Minister of National 
Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 
159 provides that such an election made before December 11, 1993 
shall be deemed to have been made before 1992], in the taxpayer’s 
1985 to 1989 taxation years, in which case, notwithstanding subsecs. 
152(4) to (5), such assessments of tax, interest and penalties shall be 
made as are necessary to give effect to the election, 


except that the subsec. as amended does not apply to the amount of a divi- 
dend received by a taxpayer on which the taxpayer was required to pay tax 
under Part VII of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it read on March 31, 1977. That portion of subsec. 
112(4.2) formerly read: 


be deemed to be the amount of the loss otherwise determined, mi- 
nus the total of all amounts each of which is an amount received by 
the taxpayer in respect of 


(c) a dividend (other than capital gains dividends within the 
meaning assigned by subsection 131(1)) on the share to the ex- 
tent that the amount of that dividend was not an amount on 
which the taxpayer was required to pay tax under Part VII of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read on March 31, 1977. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses 
on shares on which dividends have been received. 


(4.21) Loss on share held by trust — excluded 
dividends — A dividend shall not be included in the to- 
tal determined under paragraph (4.2)(a) where the tax- 
payer establishes that 


(a) it was received when the trust and persons with 
whom the trust was not dealing at arm’s length did not 
own in total more than 5% of the issued shares of any 
class of the capital stock of the corporation from 
which the dividend was received; and 


(b) it was received on a share that the trust owned 
throughout the 365-day period that ended immediately 
before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(4.21) added by 1998, c. 19, subsec. 131(1), applica- 
ble to dispositions that occur after April 26, 1995. 


(4.22) Loss on share held by trust — excluded 
dividends — A dividend shall not be included in the to- 
tal determined under paragraph (4.2)(b) where the tax- 
payer establishes that 


(a) it was received when the trust, the beneficiary and 
persons with whom the beneficiary was not dealing at 
arm’s length did not own in total more than 5% of the 
issued shares of any class of the capital stock of the 
corporation from which the dividend was received; 
and 

(b) it was received on a share that the trust owned 
throughout the 365-day period that ended immediately 
before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to 
new corporation; |12(5.6) — Stop-loss rules restricted. 
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History: Subsec. 112(4.22) added by 1998, c. 19, subsec. 131(1), applica- 
ble to dispositions that occur after April 26, 1995. 


(4.3) [Repealed] 


History: Subsec. 112(4.3) repealed by 1998, c. 19, subsec. 131(2), appli- 
cable to dispositions that occur after April 26, 1995. Subsec. 112(4.3) for- 
merly read: 


(4.3) Idem — Subject to subsections (5.5) and (5.6), where a tax- 
payer is a beneficiary of a trust (other than a prescribed trust) that 
owns a share that is not capital property and the taxpayer receives a 
taxable dividend in respect of that share pursuant to a designation 
under subsection 104(19) or the trust has made a designation under 
subsection 104(20) in respect of the taxpayer for a dividend other 
than a taxable dividend on that share, the amount of any loss of the 
trust arising with respect to the share on which the dividend was 
subject to a designation shall, unless it is established by the taxpayer 
that 


(a) the trust owned the share 365 days or longer before the loss 
was sustained, and 


(b) the trust, the taxpayer and persons with whom the taxpayer 
was not dealing at arm’s length did not, at the time the dividend 
was received, own in the aggregate more than 5% of the issued 
shares of any class of the capital stock of the corporation from 
which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, mi- 
nus the total of all amounts each of which is a dividend (other than a 
capital gains dividend within the meaning assigned by subsection 
131(1)) in respect of that share that was designated under subsection 
104(19) or (20) in respect of the taxpayer. 


The opening words of subsec. 112(4.3) amended by 1995, c. 21, subsec. 
56(6), applicable to dispositions occurring after October 30, 1994. The 
opening words formerly read: 


(4.3) Loss on share that is not capital property of trust — Where. 
a taxpayer is a beneficiary of a trust (other than a prescribed trust) 
that owns a share that is not capital property and the taxpayer re- 
ceives a taxable dividend in respect of that share pursuant to a des- 
ignation under subsection 104(19) or the trust has made a designa- 
tion under subsection 104(20) in respect of the taxpayer for a 
dividend other than a taxable dividend on that share, the amount of 
any loss of the trust arising with respect to the share on which the 
dividend was subject to a designation shall, unless it is established 
by the taxpayer that 


(5) Disposition of share by financial institution — 
Subsection (5.2) applies to the disposition of a share by a 
taxpayer in a taxation year where 


(a) the taxpayer is a financial institution in the year; 


(b) the share is a mark-to-market property for the year; 
and 


(c) the taxpayer received a dividend on the share at a 
time when the taxpayer and persons with whom the 
taxpayer was not dealing at arm’s length held in total 
more than 5% of the issued shares of any class of the 
capital stock of the corporation from which the divi- 
dend was received. 
Related Provisions: 87(2)(e.5) — Amalgamation — continuing corpo- 
ration; 88(1)(h) — Windup — continuing corporation; 112(5.4) — 
Deemed dispositions and reacquisitions to be ignered; 138(11.5)(k.2) — 
Transfer of business by non-resident insurer. 


History: Subsec. 112(5) added by 1995, c. 21, subsec. 56(7), applicable 
to dispositions in taxation years that begin after October 1994. 


(5.1) Share held for less than one year — Subsec- 
tion (5.2) applies to the disposition of a share by a tax- 
payer in a taxation year where 


(a) the disposition is an actual disposition; 


(b) the taxpayer did not hold the share throughout the 
365-day period that ended immediately before the dis- 
position; and 


(c) the share was a mark-to-market property of the tax- 
payer for a taxation year that begins after October 
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1994 and in which the taxpayer was a financial 
institution. 
Related Provisions: 87(2)(e.5) — Amalgamation — continuing corpo- 
ration; 88(1)(h) — Windup — continuing corporation; 112(5.4) — 
Deemed dispositions and reacquisitions to be ignored; 138(11.5)(k.2) — 
Transfer of business by non-resident insurer. 


History: Para. 112(5.1)(b) amended by 1998, c. 19, subsec. 131(3), appli- 
cable to dispositions that occur after April 26, 1995. Para. 112(5.1)(b) for- 
merly read: 


(b) the taxpayer held the share for less than 365 days; and 


Subsec. 112(5.1) added by 1995, c. 21, subsec. 56(7), applicable to dispo- 
sitions in taxation years that begin after October 1994. 


(5.2) Adjustment re dividends — Subject to subsec- 
tion (5.3), where subsection (5) or (5.1) provides that this 
subsection applies to the disposition of a share by a tax- 
payer at any time, the taxpayer’s proceeds of disposition 
shall be deemed to be the amount determined by. the 
formula 


A+B-(C-—D) 
where 


A is the taxpayer’s proceeds determined without refer- 
ence to this subsection, 


Bis the lesser of 


(a) the loss, if any, from the disposition of the share 
that would be determined before the application of 
this subsection if the cost of the share to any tax- 
payer were determined without reference to 


(1) paragraphs 87(2)(e.2) and (e.4), 88(1)(c), 
138(11.5)(e) and 142.5(2)(b), 


(ii) subsection 85(1), where the provisions of 
that subsection are required by paragraph 
138(11.5)(e) to be applied, and 


(i11) paragraph 142.6(1)(d), and 
(b) the total of all amounts each of which is 


(i) where the taxpayer is a corporation, a taxa- 
ble dividend received by the taxpayer on the 
share, to the extent of the amount that was de- 
ductible under this section or subsection 115(1) 
or 138(6) in computing the taxpayer’s taxable 
income or taxable income earned in Canada for 
any taxation year, 


(ii) where the taxpayer is a partnership, a taxa- 
ble dividend received by the taxpayer on the 
share, to the extent of the amount that was de- 
ductible under this section or subsection 115(1) 
or 138(6) in computing the taxable income or 
taxable income earned in Canada for any taxa- 
tion year of members of the partnership, 


(iii) where the taxpayer is a trust, an amount 
designated under subsection 104(19) in respect 
of a taxable dividend on the share, or 


(iv) a dividend (other than a taxable dividend) 
received by the taxpayer on the share, 


C is the total of all amounts each of which is the amount 
by which 
(a) the taxpayer’s proceeds of disposition on a 
deemed disposition of the share before that time 
were increased because of this subsection, 


(b) where the taxpayer is a corporation or trust, a 
loss of the taxpayer on a deemed disposition of the 
share before that time was reduced because of sub- 
section (3), (3.2), (4) or (4.2), or 
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(c) where the taxpayer is a partnership, a loss of a 
member of the partnership on a deemed disposition 
of the share before that time was reduced because 
of subsection (3.1) or (4.2), and 


D is the total of all amounts each of which is the amount 
by which the taxpayer’s proceeds of disposition on a 
deemed disposition of the share before that time were 
decreased because of this subsection. 

Related Provisions: 87(2)(e.5) — Amalgamation — continuing corpo- 

ration; 88(1)(h) — Windup — continuing corporation; 112(5.21) — Ex- 

clusion for certain dividends; 112(5.3), (5.4) — Application; 112(5.5), 

(5.6) — Stop-loss rules not applicable; 138(11.5)(k.2) — Transfer of busi- 

ness by non-resident insurer; 257 — Formula cannot calculate to less than 

zero. 


History: Subpara. (b)(iv) of the description of B, and para. (b) of the 
description of C in subsec. 112(5.2), amended by 1998, c. 19, subsecs. 
131(4), (5), applicable to dispositions that occur after April 26, 1995. Sub- 
para. B(b)(iv) and para. C(b) formerly read: 


(iv) a dividend (other than a taxable dividend or a dividend deemed 
by subsection 131(1) to be a capital gains dividend) received by the 
taxpayer on the share, 


(b) where the taxpayer is a corporation or trust, a loss of the tax- 
payer on a deemed disposition of the share before that time was 
reduced because of subsection (3), (3.2), (4) or (4.3), or 


Subsec. 112(5.2) added by 1995, c. 21, subsec. 56(7), applicable to dispo- 
sitions in taxation years that begin after October 1994. 


(5.21) Subsection (5.2) — excluded dividends — A 
dividend shall not be included in the total determined 
under paragraph (b) of the description of B in subsection 
(5.2) unless 


(a) the dividend was received when the taxpayer and 
persons with whom the taxpayer did not deal at arm’s 
length held in total more than 5% of the issued shares 
of any class of the capital stock of the corporation 
from which the dividend was received; or 


(b) the share was not held by the taxpayer throughout 
the 365-day period that ended immediately before the 
disposition. 
History: Subsec. 112(5.21) added by 1998, c. 19, subsec. 131(6), applica- 
ble to dispositions that occur after April 26, 1995. 


(5.3) Adjustment not applicable — For the purpose 
of determining the cost of a share to a taxpayer on a 
deemed reacquisition of the share after a deemed disposi- 
tion of the share, the taxpayer’s proceeds of disposition 
shall be determined without regard to subsection (5.2). 


History: Subsec. 112(5.3) added by 1995, c. 21, subsec. 56(7), applicable 
to dispositions in taxation years that begin after October 1994. 


(5.4) Deemed dispositions — Where a taxpayer dis- 
poses of a share at any time, 


(a) for the purpose of determining whether subsection 
(5.2) applies to the disposition, the conditions in sub- 
sections (5) and (5.1) shall be applied without regard 
to a deemed disposition and reacquisition of the share 
before that time; and 


(b) total amounts under subsection (5.2) in respect of 
the disposition shall be determined from the time 
when the taxpayer actually acquired the share. 
Related Provisions: 87(2)(e.5) — Amalgamation — continuing corpo- 
ration; 88(1)(h) — Windup — continuing corporation; 138(11.5)(k.2) — 
Transfer of business by non-resident insurer. 
History: Subsec. 112(5.4) added by 1995, c. 21, subsec. 56(7), applicable 
to dispositions in taxation years that begin after October 1994. 


(5.5) Stop-loss rules not applicable — Subsections 
(3) to (4) and (4.2) do not apply to the disposition of a 
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share by a taxpayer in a taxation year that begins after 
October 1994 where 


(a) the share is a mark-to-market property for the year 
and the taxpayer is a financial institution in the year; 
or 
(b) subsection (5.2) applies to the disposition. 

Related Provisions: 1|12(5.6) — Transitional rules. 


History: The opening words of subsec. 112(5.5) amended by 1998, c. 19, 
subsec. 131(7), applicable to dispositions that occur after April 26, 1995. 
The opening words formerly read: 


(5.5) Subsections (3) to (4), (4.2) and (4.3) do not apply to the dis- 
position of a share by a taxpayer in a taxation year that begins after 
October 1994 where 


Subsec. 112(5.5) added by 1995, c. 21, subsec. 56(7), applicable to dispo- 
sitions in taxation years that begin after October 1994. 


(5.6) Stop-loss rules restricted — In determining 
whether any of subsections (3) to (4) and (4.2) apply to 
reduce a loss of a taxpayer from the disposition of a share, 
this Act shall be read without reference to paragraphs 
(3.01)(b) and (3.11)(b), subclauses (3.2)(a)(i1)(C)() and 
(3.3)(a)Gi)(C)T) and paragraphs (3.31)(b), (3.32)(b), 
(4.01)(b), (4.21)(b) and (4.22)(b) where 


(a) the disposition occurs 


(i) because of subsection 142.5(2) in a taxation 
year that includes October 31, 1994, or 


(11) because of paragraph 142.6(1)(b) after October 
30, 1994: or 


(b) the share was a mark-to-market property of the 
taxpayer for a taxation year that begins after October 
1994 in which the taxpayer was a financial institution. 
History: The opening words of subsec. 112(5.6) amended by 1998, c. 19, 


subsec. 131(8), applicable to dispositions that occur after April 26, 1995. 
The opening words formerly read: 


(5.6) In determining whether any of subsections (3) to (4), (4.2) and 
(4.3) apply to the disposition of a share by a taxpayer, each of those 
subsections shall be read without reference to paragraph (a) of the 
subsection where 


Subsec. 112(5.6) added by 1995, c, 21, subsec. 56(7), applicable to dispo- 
sitions occurring after October 30, 1994. 


(6) Meaning of certain expressions — For the pur- 
poses of this section, 


(a) [“dividend”, “taxable dividend”] — “divi- 
dend” and “taxable dividend” do not include a capital 
gains dividend (within the meaning assigned by sub- 
section 131(1)) or any dividend received by a taxpayer 
on which the taxpayer was required to pay tax under 
Part VII of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read on March 
teed 

Related Provisions: 248(1) — Definitions of “dividend” and “taxable 

dividend”. 
(b) [“control”] — one corporation is controlled by 
another corporation if more than 50% of its issued 
share capital (having full voting rights under all cir- 
cumstances) belongs to the other corporation, to per- 
sons with whom the other corporation does not deal at 
arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal :at 
arm’s length; and 
(c) [“financial institution”, “mark-to-market 
property”] — “financial institution” and “mark-to- 
market property” have the meanings assigned by sub- 
section 142.2(1). 


Related Provisions: See Related Provisions at end of s. 112. 
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History: Para. 112(6)(a) amended by 1998, c. 19, subsec. 131(9), applica- 


ble after April 26, 1995. Para. 112(6)(a) formerly read: 


(a) [“taxable dividend”] — “taxable dividend” does not include a 
capital gains dividend within the meaning assigned by subsection 
131(1); 


Para. 112(6)(c) added by 1995, c. 21, subsec. 56(8), applicable to taxation 
years that begin after October 1994, 


(7) Rules where shares exchanged — Where a 
share (in this subsection referred to as the “new share’) 
has been acquired in exchange for another share (in this 
subsection referred to as the “old share”) in a transaction 
to which section 51, 85.1, 86 or 87 applies, for the pur- 
poses of the application of any of subsections (3) to (3.32) 
in respect of a disposition of the new share, the new. share 
is deemed to be the same share as the old share, except 
that 


(a) any dividend received on the old share is deemed 
for those purposes to have been received on the new 
share only to the extent of the proportion of the divi- 
dend that 


(i) the shareholder’s adjusted cost base of the new 
share immediately after the exchange 


is of 
(11) the shareholder’s adjusted cost base of all new 


shares immediately after the exchange acquired in 
exchange for the old share; and 


(b) the amount, if any, by which a loss from the dispo- 
sition of the new share is reduced because of the appli- © 
cation of this subsection shall not exceed the propor- 
tion of the shareholder’s adjusted cost base of the old 
share immediately before the exchange that 


(i) the shareholder’s adjusted cost base of the new 
share immediately after the exchange 


is of 
(11) the shareholder’s adjusted cost base of all new 


shares, immediately after the exchange, acquired in 
exchange for the old share. 


Related Provisions: 40(3.7) — Application to non-resident individual. 


History: Subsec. 112(7) amended by 1998, c. 19, subsec. 131(10), appli- 
cable to dispositions that occur after April 26, 1995. Subsec. 112(7) for- 
merly read: 


(7) Where at a particular time a share (in this subsection referred to 
as the “new share”) has been acquired by a corporation, partnership 
or trust (in this subsection referred to as the “holder”) in exchange 
for another share (in this subsection referred to as the “old share’) 
by means of a transaction to which section 51, 85.1, 86 or 87 ap- 
plies, any reference in subsection (3), (3.1) or (3.2) to a share shall 
be deemed to include a reference to the new share and the old share 
as though they were the same share, except that the total of the 
amounts to be deducted from a loss otherwise determined on any 
new share of the holder, in respect of dividends received, or desig- 
nated by the holder, in respect of the share, shall be deemed to be 
the total of 


(a) the total of all amounts each of which is an amount that 
would be determined under subsection (3), (3.1) or (3.2) in re- 
spect of a taxable dividend, a capital dividend or a life insur- 
ance capital dividend received or designated by the holder in 
respect of the new share only, and 


(b) the amount determined by the formula 


B 
AS 
C 


where 


A is the total of all amounts each of which is the amount de- 
termined in respect of an old share exchanged by the holder 
at the particular time equal to the lesser of 


(i) the total of all amounts each of which is received or 
designated by the holder in respect of a taxable divi- 
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dend, a capital dividend or a life insurance capital divi- 
dend on the old share, and 


(11) the adjusted cost base to the holder of the old share 
immediately before the particular time, 


B is the adjusted cost base to the holder of the new share im- 
mediately after the exchange, and 


C is the adjusted cost base to the holder of all new shares im- 
mediately after the exchange, 


to the extent that those amounts were not amounts on which, the 
holder was required to pay tax under Part VII of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read 
on March 31, 1977. 


Para. 112(7)(b) substituted by 1994, c. 21, subsec. 51(5), applicable to 
losses arising in 1992 et seq. That para. formerly read: 


(b) that proportion of the total of all amounts each of which is an 
amount received or designated by the holder in respect of a taxable 
dividend, a capital dividend or a life insurance capital dividend on 
all the old shares exchanged at the particular time that 


(i) the adjusted cost base to the holder of the new share immedi- 
ately after the exchange 


is of 
(ii) the adjusted cost base to the holder of all new shares imme- 
diately after the exchange 


Interpretation Bulletins [subsec. 112(7)]: IT-88R2: Stock dividends; 
IT-269R3: Part IV tax on dividends received by a private corporation or a 
subject corporation; IT-328R3: Losses on shares on which dividends have 
been received. 


Related Provisions [s. 112]: 66(1) — Exploration development ex- 
penses of principal-business corporations; 82(2)— Certain dividends 
deemed received by taxpayer; 104(19)— Taxable dividends flowed 
through trust; 138(6) — Insurance corporations — Deduction for. divi- 
dends from taxable corporations; 187.2 — Tax on dividends on taxable 
preferred shares; 187.3 — Tax on dividends on taxable RFI shares. 


Definitions: [s. 112]: “adjusted cost base’ — 54, 248(1); “amount” — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255; 
“capital dividend” — 83(2), 248(1); “capital property” — 54, 248(1); 
; “consequence of the individual’s death” 


248(8); “controlled” — 112(6)(b), 256(6), (6.1); “corporation” — 248(1), 
Interpretation Act 35(1); “disposition” — 248(1); | “dividend” — 
112(6)(a),. 248(1); “dividend rental arrangement” — 248(1); “exempt 
share” — 112(2.6), (2.7); “financial institution” — 112(6)(c), 142.2(1); 
“foreign affiliate’ —95(1), 248(1); “grandfathered share” — 248(1); 
“guarantee agreement’, “ ; “individual”, “insur- 
ance “investment | corporation” — 130(3)(a), 
248(1); “investor”, “issuer” — 112(2.6); “life insurance capital divi- 


dend” — 248(1); “mark-to-market property” — 112(6)(c), 142.2(1); “‘mu- 
tual fund corporation” — 131(8), 248(1); “mutual fund — trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non- 
i i ‘permanent 
establishment” — Reg. 8201; “person”, “prescribed” — 248(1); “pre- 
scribed stock exchange” — 248(29), Reg. 3200, 3201; “property” — 
248(1); “received” — 248(7); “regulation” — 248(1);. “related” — 
112(2.9), 251; “resident in Canada” — 250; “restricted financial institu- 
tion” — 248(1); “series of transactions” — 248(10); “share” — 112(7), 
248(1); “short-term preferred share” — 248(1); “specified financial insti- 
tution” — 248(1), 248(14); “specified person” — 112(2.22)(b); “substi- 
tuted property” — 248(5); “tax payable” — 248(2); “taxable Canadian 
corporation” — 89(1), 248(1); “taxable dividend” 112(6)(a), 
248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxable preferred share” — 248(1); “taxation 
year” — 249; “taxpayer”, “term preferred share” — 248(1); “trust” — 
104(1), 248(1), (3); “written” — Interpretation Act 35(1)“writing”. 


113. (1) Deduction in respect of dividend received 
from foreign affiliate — Where in a taxation year a 
corporation resident in Canada has received a dividend on 
a share owned by it of the capital stock of a foreign affili- 
ate of the corporation, there may be deducted from the 
income for the year of the corporation for the purpose of 
computing its taxable income for the year, an amount 
equal to the total of 


(a) an amount equal to such portion of the dividend as 
is prescribed to have been paid out of the exempt sur- 


S. 113(1)(d) 


plus, as defined by regulation (in this Part referred to 

as “exempt surplus’) of the affiliate, 
Selected Cases [para. 113(1)(a)]: Old HW-GW Ltd. v. Canada, 
[1993] 1 C.T.C, 363 (FCA); leave to appeal to SCC refused (Sept. 30, 
1993), Doc, 23591 (SCC) (Puerto Rico separate country from US under 
subsecs. 5907(10) and (11) of Regulations; incentive to promote. sales 
from Puerto Rico to US was “export” incentive; dividends from foreign 
affiliate in Puerto Rico not from “exempt surplus’’). 


(b) an amount equal to the lesser of 


(i) the product obtained when the foreign tax pre- 
scribed to be applicable to such portion of the divi- 
dend as is prescribed to have been paid out of the 
taxable surplus, as defined by regulation (in this 
Part referred to as “taxable surplus”’) of the affiliate 
is multiplied by the amount by which 


(A) the relevant tax factor 


Pr pare! SCHOO 


f ihe exempt, taxable and — 
affiliate. The amounts so 


c eductions: under paragraphs — 
13 (b) and (c) with regard to dividends out of taxable sur- 

plus are also determined with reference to the resident corpora- 
tion’ s Joevent | tax factor 


“ the taxation year in ‘onich) the een are received. 


exceeds 
(B) one, and 
(11) that portion of the dividend, 
(c) an amount equal to the lesser of 
(1) the product obtained when 


(A) the non-business-income tax paid by the 
corporation applicable to such portion of the 
dividend as is prescribed to have been paid out 
of the taxable surplus of the affiliate 


is multiplied by 
(B) the relevant tax factor, and 


- Proposed Amendment — 
—--113(1)(e)(i)(B) 
@ the corporation’ s relevant tax factor for 
the year, and 
Application: The October 30, 2003 Notice of Ways and Nieans Motion 


(NRTs and FIEs), subsec. 25(2), will amend oP 113(1)(c)G)(B) to read 
as above, applicable after 2000. 


Technical Notes: See under 113(1)(b)(i)(A) above. 


(ii) the amount by which such portion of the divi- 
dend as is prescribed to have been paid out of the 
taxable surplus of the affiliate exceeds the deduc- 
tion in respect thereof referred to in paragraph (b); 
and 


(d) an amount equal to such portion of the dividend as 
is prescribed to have been paid out of the pre-acquisi- 
tion surplus of the affiliate, 
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and for the purposes of this subsection and subdivision i 
of Division B, the corporation may make such elections 
as may be prescribed. 

Related Provisions: 20(13)— Deduction for dividend; 91(5)— 
Amounts deductible in respect of dividends received; 92(4)-(6) — Where 
dividend from pre-acquisition surplus received by partnership; 93(1.2) — 
Disposition of share of foreign affiliate held by partnership; 93(2)—(2.3) — 
Stop-loss rules; 93(3) — Exempt dividends; 93.1(1)— Where shares are 
owned by partnership; 93.1(2) — Dividend on shares of foreign affiliate 
held by partnership; 94.4(4)(a)(i)(E) — Prevention of double taxation; 
95(3.8) — Exclusion from exempt surplus of foreign affiliate; 111(8)“non- 
capital loss’A:E — Carryforward of dividend deduction as non-capital 
loss; 112(2) — Deduction for dividend received from corporation that is 
not a foreign affiliate; 113(4)— Dividend received before 1976; 
186(1) — Part IV tax on certain taxable dividends; 186(3) “assessable divi- 
dend” — Part IV tax. See additional Related Provisions at end of s. 113. 


Regulations: 5900-5902, 5906, 5907 (prescribed portion, prescribed 
foreign tax, prescribed elections, definitions); 5900(1)(c) (pre-acquisition 
surplus); 5907(1.01) (exempt surplus, taxable surplus). 

Interpretation Bulletins: [T-269R3: Part IV tax on taxable dividends 


received by a private corporation or a subject corporation; IT-328R3: 
Losses on shares on which dividends have been received. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(2) Additional deduction — Where, at any particular 
time in a taxation year ending after 1975, a corporation 
resident in Canada has received a dividend on a share 
owned by it at the end of its 1975 taxation year of the 
capital stock of a foreign affiliate of the corporation, there 
may be deducted from the income for the year of the cor- 
poration for the purpose of computing its taxable income 
for the year, an amount in respect of the dividend equal to 
the lesser of 


(a) the amount, if any, by which the amount of the div- 
idend so received exceeds the total of 


(1) the deduction in respect of the dividend permit- 
ted by subsection 91(5) in computing the corpora- 
tion’s income for the year, and 


(11) the deduction in respect of the dividend permit- 
ted by subsection (1) from the income for the year 
of the corporation for the purpose of computing its 
taxable income, and 


(b) the amount, if any, by which 


(1) the adjusted cost base to the corporation of the 
share at the end of its 1975 taxation year 


exceeds the total of 
(11) [Repealed under former Act] 


(111) such amounts in respect of dividends received 
by the corporation on the share after the end of its 
1975 taxation year and before the particular time as 
are deductible under paragraph (1)(d) in computing 
the taxable income of the corporation for taxation 
years ending after 1975, 


(111.1) the total of all amounts received by the cor- 
poration on the share after the end of its 1975 taxa- 
tion year and before the particular time on a reduc- 
tion of the paid-up capital of the foreign affiliate in 
respect of the share, and 


(iv) the total of all amounts deducted under this 
subsection in respect of dividends received by the 
corporation on the share before the particular time. 


Related Provisions: 92 — ACB of share in foreign affiliate; 113(1) — 
Deduction in respect of dividend received from foreign affiliate; 
186(3)“assessable dividend” — Part IV tax. See additional Related Provi- 
sions at end of s. 113. 
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Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-269R3: Part IV tax on taxable dividends received by a private corpora- 
tion or a subject corporation. 


(3) Definitions — In this section, 


‘non-business-income tax’ paid by a taxpayer has the 
meaning assigned by subsection 126(7); 


“relevant tax factor’ has the meaning assigned by sub- 
section 95(1). 


(4) Portion of dividend deemed paid out of 
exempt surplus — Such portion of any dividend re- 
ceived at any time in a taxation year by a corporation resi- 
dent in Canada on a share owned by it of the capital stock 
of a foreign affiliate of the corporation, that was received 
after the 1971 taxation year of the affiliate and before the 
affiliate’s 1976 taxation year, as exceeds the amount de- 
ductible in respect of the dividend under paragraph (1)(d) 
in computing the corporation’s taxable income for the 
year shall, for the purposes of paragraph (1)(a), be 
deemed to be the portion of the dividend prescribed to 
have been paid out of the exempt surplus of the affiliate. 


Related Provisions: 113(1)— Deduction in respect of dividend re- 
ceived from foreign affiliate. See additional Related Provisions at end of s. 
15183 


Related Provisions [s. 113]: 66(1) — Exploration and development 
expenses of principal-business corporations; 80.1(4) — Assets acquired 
from foreign affiliate of taxpayer as dividend in kind or as benefit to 
shareholder; 82(2) — Dividend deemed received by taxpayer; 126(4) — 
Portion of foreign tax not included; 187.2 — Tax on dividends on taxable’ 
preferred shares; 187.3-——Tax on dividends on taxable RFI shares; 
258(3) — Certain dividends on preferred shares deemed to be interest; 
258(5) — Deemed interest on certain shares. 


Definitions [s. 113]: “adjusted cost base” — 54; “amount” — 248(1); 
“Canada” — 255; “corporation” — 248(1), Interpretation Act 35(1); “div- 
idend” — 248(1); “exempt surplus” — 113(1)(a), Reg. 5907(1), (1.01); 
“foreign affiliate” — 93.1(1), 95(1), 248(1); “individual” — 248(1); “non- 
business-income tax” — 113(3), 126(7); “pre-acquisition surplus” — Reg. 
5900(1)(c); “prescribed” — 248(1); “relevant tax factor” — 95(1), 113(3); 
“resident in Canada” — 250; “share” — 248(1); “taxable income” — 2(2), 
248Gb 75 ; “taxation 
year” — 249; “taxpayer” — 248(1). 


114. Individual resident in Canada for only part of 
year — Notwithstanding subsection 2(2), the taxable in- 
come for a taxation year of an individual who. is resident 
in Canada throughout part of the year and non-resident 
throughout another part of the year is the amount, if any, 
by which 


Proposed Amendment — 114 opening words — 


114, Individual resident in Canada for on : 
of year — Notwithstanding subsection 2(2) and subject _ 
to subsection 94.2(5), the taxable income for a taxation’ 
year of an individual who is resident in Canada throug 
out part of the year and non-resident throughout another : 
part of the year is the amount, if any, by which — 
Application: The October 30, 2003 Notice of Ways and Means Motion _ 
(NRTs and FIEs), s. 26, will amend the opening words of s. 1 14 to read 

as above, applicable to taxation years that begin after 20) 
Technical Notes: Section 114 provides rules fo com : 
the taxable income of an individual who is resident in Canada : 
for a period or periods in a taxation year, and i is BRRAESIENE 
for the rest of the year. 


Section 114 is amended : so that it is” " subject. ms ‘paragraph . 
94.2(5)(c), a rule that applies in connection with a participating _ 
interest, in a foreign investment entity, in respect of which the | 
mark-to-market regime under section 94.2 applies to a tax- 
payer. Paragraph 94.2(5)(c) is, however, only relevant to an in- 
dividual who ceases to be, and later becomes, resident in Can- 
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ada in the same taxation year. For further iniormalony see the 
commentary on new subsection 94.2(5). . ie. 


(a) the amount that would be the individual’s income 
for the year if the individual had no income or losses, 
for the part of the year throughout which the indivi- 
dual was non-resident, other than 


(i) income or losses described in paragraphs 
115(1)(a) to (c), and 


(11) income that would have been included in the 
individual’s taxable income earned in Canada for 
the year under subparagraph 115(1)(a)(v) if the 
part of the year throughout which the individual 
was non-resident were the whole taxation year, 


exceeds the total of 


(b) the deductions permitted by subsection 111(1) and, 
to the extent that they relate to amounts included in 
computing the amount determined under paragraph 
(a), the deductions permitted by any of paragraphs 
110(1)(d) to (d.2) and (f), and 


(c) any other deduction permitted for the purpose of 
computing taxable income to the extent that 


(i) it can reasonably be considered to be applicable 
to the part of the year throughout which the indivi- 
dual was resident in Canada, or 


(i1) if all or substantially all of the mdividual’s in- 
come for the part of the year throughout which the 
individual was non-resident is included in the 
amount determined under paragraph (a), it can rea- 
sonably be considered to be applicable to that part 
of the year. 
Related Provisions: 66(4.3) — Foreign exploration and development 
expenses of part-year resident; 94.2(5)(c) — Application of foreign invest- 
ment entity mark-to-market rules; 111(9)— Losses where taxpayer not 
resident in Canada; 118.91 — Part-time resident — deductions from tax; 
119 — 
Effect of s. 114 where income earned in no province or in Quebec; 
126(2.1) — Foreign tax credit where s. 114 applies; 128.1 — Change in 
residence. 
History: S. 114 amended by 2001, c. 17, s. 89, applicable to 1998 et seq. 
S. 114 formerly read: 


114. Notwithstanding subsection 2(2), where an individual is resi- 
dent in Canada throughout part of a taxation year, and throughout 
another part of the year is non-resident, the individual’s taxable in- 
come for the year is the amount, if any, by which the total of 


(a) the individual’s income for the period or periods in the year 
throughout which the individual is resident in Canada, com- 
puted without regard to section 61.2 and as though that period 
or those periods were the whole taxation year, and 


(b) the amount that would be the individual’s taxable income 
earned in Canada for the year if at no time in the year the indi- 
vidual had been resident in Canada, computed as though the 
part of the year that is not in the period or periods referred to in 
paragraph (a) were the whole taxation year, 
exceeds 
(c) the total of 
(i) such of the deductions permitted for the purpose of com- 
puting taxable income as can reasonably be considered 
wholly applicable, and 
(ii) such part of any other of those deductions as can rea- 
sonably be considered applicable 
to the period or periods referred to in paragraph (a), 
except that the total of all amounts included in computing the total 
determined under paragraph (c) and all amounts deducted because 
of paragraphs 115(1)(d) to (f) in respect of the individual for the 
year shall not exceed the total of the amounts that would have been 


deductible in computing the individual's taxable income for the year 
had the individual been resident in Canada throughout the year. 


114.1 


Para. 114(a) amended by 1995, c. 21, s. 37, applicable to taxation years 
that end after February 21, 1994. Para. (a) formerly read: 


(a) the individual’s income for the period or periods in the year 
throughout which the individual is resident in Canada, computed as 
though that period or those periods were the whole taxation year, 
and 


All that portion of s. 114 preceding para. (b) substituted by 1994, c. 21, s. 
52, applicable to 1992 et seq., except that a taxpayer may elect that the 
amendment not apply to the taxpayer’s 1992 taxation year by notifying the 
Minister of National Revenue in writing before the end of December.1994. 
That portion of s. 114 formerly read: 


114. Individual resident in Canada for only part of year — Not- 
withstanding subsection 2(2), where an individual is resident in 
Canada during part of a taxation year, and during some other part of 
the year is not resident in Canada, is not employed in Canada and is 
not carrying on business in Canada, for the purposes of this Part, the 
individual’s taxable income for the year is the amount, if any, by 
which the total of 


(a) the individual’s income for the period or periods in the year 
throughout which the individual is resident in Canada, is em- 
ployed in Canada or is carrying on business in Canada, com- 
puted as though that period or those periods were the whole tax- 
ation year and as though any disposition of property deemed by 
subsection 48(1) to have been made because the individual 
ceased to be resident in Canada were made in that period or 
those periods, and 


S. 114 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 85, applicable to 
1988 et seq. S. 114 formerly read: 


114. Individual resident in Canada during part only of year — 
Notwithstanding subsection 2(2), where an individual was resident 
in Canada during part of a taxation year, and during some other part 
of the year was not resident in Canada, was not employed in Canada 
and was not carrying on business in Canada, for the purpose of this 
Part, the individual’s taxable income for the taxation year is the to- 
tal of 


(a) the individual’s income for the period or periods in the year 
throughout which the individual was resident in Canada, was 
employed in Canada or was carrying on business in Canada, 
computed as though that period or those periods were the whole 
taxation year and as though any disposition of property deemed 
by subsection 48(1) to have been made by reason of the indivi- 
dual having ceased to be resident in Canada were made in the 
period or periods, and 


(b) the amount that would be the individual’s taxable income 
earned in Canada for the year if at no time in the year the indi- 
vidual had been resident in Canada, computed as though the 
portion of the year that is not in the period or periods referred to 
in paragraph (a) were the whole taxation year, 


minus the total of such of the deductions permitted for the purpose 
of computing taxable income as may reasonably be considered 
wholly applicable to the period or periods referred to in paragraph 
(a) and of such part of any other of those deductions as may reason- 
ably be considered applicable to the period or periods. 


Selected Cases [s. 114]: Taylor y. Canada, [1991] 1 C.T.C. 304 
(FCA) (No carryforward of “non-capital loss of other years” incurred dur- 
ing non-residency); Zaylor v. Canada, [1988] 2 C.T.C. 226 (FCTD); rev’d 
[1991] 1 C.T.C. 304 (FCA) (Division B deductions not restricted to those 
reasonably considered wholly applicable to period of residence); Schujahn 
v. MNR, [1962] C.T.C. 364 (Exch.) (Intention not relevant; residence is 
question of fact). 


Definitions [s. 114]: “amount”, “individual”, “non-resident” — 248(1); 
“resident in Canada” — 94(3)(a)(vii), 250; “taxable income”, “taxable in- 
come earned in Canada” — 248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 114]: IT-194: Foreign tax credit — part- 
time residents (archived); IT-221R3: Determination of an individual’s res- 
idence status; IT-262R2: Losses of non-residents and part-year residents; 
IT-497R4: Overseas employment tax credit. 


Forms: 11248: Information about your residency status; T4056: 
Emigrants and income tax [guide]; T4058: Non-residents and income tax 
[guide]. 


114.1 [Repealed] 
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History: S. 114.1 repealed by 2001, c. 17, s. 89, applicable to 1998 et seg. 
S. 114.1 formerly read: 


114.1 Application of subsec. 115(2) —In applying section 115 
for the purposes of section 114, the references in paragraphs 
115(2)(b), (b.1) and (c) to “who had, in any previous year, ceased to 
be resident in Canada” shall be read as references to “who has, in 
the year, or had, in any previous year, ceased to be resident in 
Canada”. 


114.2 Deductions in separate returns — Where a 
separate return of income with respect to a taxpayer is 
filed under subsection 70(2); 104(23) or 150(4) for a par- 
ticular period and another return of income under this Part 
with respect to the taxpayer is filed for a period ending in 
the calendar year in which the particular period ends, for 
the purpose of computing the taxable income under this 
Part of the taxpayer in those returns, the total of all deduc- 
tions claimed in all those returns under section 110 shall 
not exceed the total that could be deducted under that sec- 
tion for the year with respect to the taxpayer if no sepa- 
rate returns were filed under subsections 70(2), 104(23) 
and 150(4). 


Related Provisions: 118.93 — Credits in separate returns. 


Definitions [s. 114.2]: “calendar year” — Interpretation Act 37(1)(a); 
“taxable income” — 2(2), 248(1); “taxpayer” — 248(1). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as 
“another person”’. 


DIVISION D — TAXABLE INCOME EARNED 
IN CANADA BY NON-RESIDENTS 


115. (1) Non-resident’s taxable income [earned] in 
Canada — For the purposes of this Act, the taxable 
income earned in Canada for a taxation year of a person 
who at no time in the year is. resident in Canada is the 
amount, if any, by which the amount that would be the 
non-resident person’s income for the year under section 3 
if 

(a) the non-resident person had no income other than 


(i) incomes from the duties of offices and employ- 
ments performed by the non-resident person in 
Canada and, if the person was resident in Canada at 
the time the person performed the duties, outside 
Canada, 


(11) incomes from businesses carried on by the non- 
resident person in Canada which, in the case of the 
Canadian banking business of an authorized for- 
eign bank, is, subject to this Part, the profit from 
that business computed using the bank’s branch fi- 
nancial statements (within the meaning assigned by 
subsection 20.2(1)), 


(111) taxable capital gains from dispositions  de- 
scribed in paragraph (b), 


(11.1) the amount by which the amount required by 
paragraph 59(3.2)(c) to be included in computing 
the non-resident person’s income for the year ex- 
ceeds any portion of that amount that was included 
in computing the non-resident person’s income 
from a business carried on by the non-resident per- 
son in Canada, 


(111.2) amounts required by section 13 to be: in- 
cluded in computing the non-resident person’s in- 
come for the year in respect of dispositions of 
properties to the extent that those amounts were not 
included in computing the non-resident person’s 
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income from a business carried on by the non-resi- 
dent person in Canada, 


(iii.21) the amount, if any, included under section 
56.3 in computing the non-resident person’s in- 
come for the year, 


(iii.3) in any case where, in the year, the non-resi- 
dent person carried on a business in Canada de- 
scribed in any of paragraphs (a) to (g) of the defini- 
tion “principal-business corporation” in subsection 
66(15), all amounts in respect of a Canadian re- 
source property that would be required to be in- 
cluded in computing the non-resident person’s in- 
come for the year under this Part if the non- 
resident person were resident in Canada at any time 
in the year, to the extent that those amounts are not 
included in computing the non-resident person’s 
income by virtue of subparagraph (ii) or (iii.1), 


(iv) the amount, if any, by which any amount re- 
quired by subsection 106(2) to be included in com- 
puting the non-resident person’s income for the 
year as proceeds of the disposition of an income 
interest in a trust resident in Canada exceeds the 
amount in respect of that income interest that 
would, if the non-resident person had been resident 
in Canada throughout the year, be deductible under 
subsection 106(1) in computing the non-resident 
person’s income for the year, 


(iv.1) the amount, if any, by which any amount re-- 
quired by subsection 96(1.2) to be included in 
computing the non-resident person’s income for 
the year as proceeds of the disposition of a right to 
a share of the income or loss under an agreement 
referred to in paragraph 96(1.1)(a) exceeds the 
amount in respect of that right that would, if the 
non-resident person had been resident in Canada 
throughout the year, be deductible under subsec- 
tion 96(1.3) in computing the non-resident person’s 
income for the year, 


(v) in the case of a non-resident person described 
in subsection (2), the total determined under para- 
graph (2)(e) in respect of the non-resident person, 


(vi) the amount that would have been required to 
be included in computing the non-resident person’s 
income in respect of a life insurance policy in Can- 
ada by virtue of subsection 148(1) or (1.1) if the 
non-resident person had been resident in Canada 
throughout the year, and 


(vii) in the case of an authorized foreign bank, the 
amount claimed by the bank to the extent that the 
inclusion of the amount in income 


(A) increases any amount deductible by the 
bank under subsection 126(1) for the year, and 


(B) does not increase an amount deductible by 
the bank under section 127 for the year, 


Selected Cases [para. 115(1)(a)]: Hale (J.) v. Canada, [1992] 2 
C.T.C. 379 (FCA); leave to appeal to SCC refused (1993), 151 N.R. 159 
(note) (Benefit from exercising options while resident in UK and after Ca- 
nadian employment terminated taxable; subsec. 7(4) not inconsistent with 
Article 15(1) of Canada-UK Convention). 


(b) the only taxable capital gains and allowable capital 
losses referred to in paragraph 3(b) were taxable capi- 
tal gains and allowable capital losses from dispositions 
of taxable Canadian properties (other than treaty-pro- 
tected properties), and - 
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Selected Cases [para. 115(1)(b)]: Beame v. R., [2004] 2 C.T.C. 265 | Subpara. 115(1)(a)(vii) added by the said c. 17, subsec, 90(3), applicable 


(FCA); rev’ g [2003] 2 C.T.C. 2140 (TCC) (“Capital gain” in Canada-U.K. 
Agreement refers to “taxable capital gain’). 


(b.1) [Repealed] 


(c) the only losses for the year referred to in paragraph 
3(d) were losses from duties of an office or employ- 
ment performed by the person in Canada and busi- 
nesses (other than treaty-protected businesses) carried 
on by the person in Canada and allowable business in- 
vestment losses in respect of property any gain from 
the disposition of which would, because of this sub- 
section, be included in computing the person’s taxable 
income earned in Canada, 


exceeds the total of 


(d) the deductions permitted by subsection 111(1) and, 
to the extent that they relate to amounts included in 
computing the amount determined under any of 
paragraphs (a) to (c), the deductions permitted by any 
of paragraphs 110(1)(d) to (d.2) and (f) and subsection 
110.1(1), 3 


(e) the deductions permitted. by any.of subsections 
112(1) and (2) and 138(6) in respect of a dividend re- 
ceived by the non-resident person, to the extent that 
the dividend is included in computing the non-resident 
person’s taxable income earned in Canada for the 
year, 


(e.1) the deduction permitted by subsection (4.1), and 


(f) where all or substantially all of the non-resident 
person’s income for the year is included in computing 
the non-resident person’s taxable income earned in 
Canada for the year, such of the other deductions per- 
mitted for the purpose of computing taxable income as 
may reasonably be considered wholly applicable. 


Related Provisions: 2(3)— Tax on non-resident’s taxable income 
earned in Canada; 4(3) — Whether deductions applicable to a particular 
source; 33:1 — International banking centres; 40(9) — Prorating for gains 
not taxed before April 27, 1995; 52(8) — Cost to non-resident of share of 
corporation that becomes tesident in Canada; 94(3)(a)(iv) [proposed] — 
Application to beneficiary of trust deemed resident in Canada; 
107.3(1)(b) — Income of non-resident beneficiary of mining reclamation 
trust/qualifying environmental trust; 111(8)“non-capital loss”B — Car- 
ryforward of 115(1)(b)(vii) amount; 111(9) — Carryover of losses of non- 
resident taxpayer; 112(3)(b)(i) — Reduction in loss under 115(1)(d.1) on 
subsequent disposition of share; 112(5.2)B(b)(i), (ii) — Adjustment for 
dividends received on mark-to-market property; 114 — Individual resident 
in Canada for only part of year; 115(2.1)—~ Non-resident actors — in- 
come excluded; 115.1 — Competent authority agreements under tax trea- 
ties; 115.2 — Non-resident investment or pension fund deemed not carry- 
ing on business in Canada; 116 — Certificate required where non-resident 
disposes of TCP; 118.94 — Limitation on credits available; 133 — Non- 
resident-owned investment corporations; 217 — Election re certain pay- 
ments; 219(1) — Branch tax on non-resident corporations; 248(1)“taxable 
income earned in Canada” — Definition applies to entire Act but cannot 
be less than nil; 250.1(a) — Taxation year of non-resident person; Canada- 
U.S. Tax Treaty:Art. VII — Business profits of U.S. resident; Art. XII — 
Taxation of capital gains. 


History: Subpara. 115(1)(a)(i) amended by 2001, c. 17, subsec. 90(1), ap- 
plicable to 1998 et seg. except that, if an individual who ceased at any 
time after 1992 and before October 2, 1996 to be resident in Canada elects 
under subsec. 124(1) of the said c. 17 (see c. 17 amendment to 
128.1(4)(b)) in respect of that cessation of residence, subpara. 115(1)(a)(i), 
as amended, applies to income received by the individual after that cessa- 
tion of residence. The subpara. formerly read: 


(i) incomes from the duties of offices and employments performed 
by the non-resident person in Canada, 


Subpara. 115(1)(a)(ii) amended by the said c. 17, subsec. 90(2), applicable 
after June 27, 1999. The subpara. formerly read: 
(ii) incomes from businesses carried on by the non-resident person 
in Canada, 


after June 27, 1999. 


Para. 115(1)(b) amended and para. (b.1) repealed by the said c. 17, subsec. 
90(4), applicable after October 1, 1996, except that, in its application to 
dispositions that occurred before the 1998 taxation year, para. 115(1)(b) 
shall be read as follows: 


(b) the only taxable capital gains and allowable capital losses re- 
ferred to in paragraph 3(b) were taxable capital gains and allowable 
capital losses from) dispositions of taxable Canadian properties, and 


The paras. formerly read: 


(b) the only taxable capital gains and allowable capital losses re- 
ferred to in paragraph 3(b) were taxable capital gains and allowable 
capital losses from dispositions at any time in the year of property 
or an interest therein (in this Act referred to as “taxable Canadian 
property”) that was 


(i) real property situated in Canada, 


(ii) a capital property used by the non-resident person in carry- 
ing on a business in Canada, other than 


(A) property used in carrying on an insurance business, and 


(B) ships and aircraft used principally in international traf- 
fic and personal property pertaining to their operation if the 
country in which the non-resident person is resident grants 
substantially similar relief for the year to persons resident 
in Canada, 


(iii) where the non-resident person is an insurer, any capital 
property that is its designated insurance property for the year, 


(iv) a share of the capital stock of a corporation (other than a 
mutual fund corporation) resident in Canada that is not listed on 
a prescribed stock exchange, 


(v) a share of the capital stock of a non-resident corporation that 
is not listed on a prescribed stock exchange where, at any par- 
ticular time during the 12-month period that ends at that time, 


(A) the fair market value of all of the properties of the cor- 
poration each of which was 


(I) a taxable Canadian property, 

(II) a Canadian resource property, 

(IID) a timber resource property, 

(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property de- 
scribed in any of subclauses (II) to (IV), whether or not 
the property exists, 


was more than 50% of the fair market value of all of its 
properties, and 


(B) more than 50% of the fair market value of the share is 
derived directly or indirectly from one or any combination 
of 


(I) real property situated in Canada, 
(II) Canadian resource properties, and 
(IIl) timber resource properties, 


(vi) a share otherwise described in subparagraph (iv) or (v) that 
is listed on a prescribed stock exchange, or a share of the capital 
stock of a mutual fund corporation, if, at any time during the 5- 
year period that ends at that time, the non-resident person, per- 
sons with whom the non-resident person did not deal at arm’s 
length, or the non-resident person together with all such persons 
owned 25% or more of the issued shares of any class of the 
capital stock of the corporation that issued the share, 


(vil) an interest in a partnership where, at any particular time 
during the 12-month period that ends at that time, the fair mar- 
ket value of all of the properties of the partnership each of 
which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C)a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property de- 
scribed in clauses (B)'to (D), whether or not that property 
exists, 


was more than 50% of the fair market value of all of its 
properties, 
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(viii) a capital interest in a trust (other than a unit trust) resident 
in Canada, 


(ix) a unit of a unit trust (other than a mutual fund trust) resi- 
dent in Canada, 


(x) a unit of a mutual fund trust if, at any particular time during 
the 5-year period that ends at that time, not less than 25% of the 
issued units of the trust belonged to the non-resident person, to 
persons with whom the non-resident person did not deal at 
arm’s length, or to the non-resident person and persons with 
whom the non-resident person did not deal at arm’s length, 


(xi) an interest in a non-resident trust where, at any particular 
time during the 12-month period that ends at that time, 


(A) the fair market value of all of the properties of the trust 
each of which was 


(I) a taxable Canadian property, 
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duties of an office or employment performed by the non-resi- 
dent person in Canada, a business carried on by the non-resi- 
dent person in Canada or a disposition of property, any profit or 
gain on which would have been required by this subsection to 
be included in computing the non-resident person’s taxable in- 
come earned in Canada, and 


Para. 115(1)(b) amended by 1998, c. 19, subsec. 132(1), applicable after 
April 26, 1995, except in respect of the disposition of a property before 


1996 


(a) to a person who was obliged on April 26, 1995 to acquire the pro- 
perty pursuant to the terms of an agreement in, writing made on or 
before that day (and, for the purpose of this paragraph, a person shall 
be considered not to be obliged to acquire property where the person 
can be excused from the obligation if there is a change to the Act or if 
there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the rele- 


(II) a Canadian resource property, 


vant securities authority before April 27, 1995. 


(III) a timber resource property, Para. 115(1)(b) formerly read: 


(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property de- 
scribed in subclauses (II) to (IV), whether or not the 
property exists, 


was more than 50% of the fair market value of all of its 
properties, and 


(B) more than 50% of the fair market value of the interest is 
derived directly or indirectly from one or any combination 
of 


(1) real property situated in Canada, 
(II) Canadian resource properties, and 
(III) timber resource properties, or 


(xi1) a property deemed by any provision of this Act to be taxa- 
ble Canadian property, 


but does not include a share of the capital stock of a non-resident- 
owned investment corporation if, on the first day of the year, the 
corporation did not own taxable Canadian property, Canadian re- 
source property, timber resource property nor an income interest in 
a trust resident in Canada, 


(b.1) notwithstanding paragraph (b), the taxable capital gains and 
allowable capital losses referred to in paragraph 3(b) did not include 
taxable capital gains and allowable capital losses from dispositions 
at any time in the year of taxable Canadian property that was treaty- 
protected property of the non-resident at that time, and 


Para. 115(1)(d) amended by the said c. 17, subsec. 90(5) to replace 
“paragraphs 110(1)(d), (d.1), (d.2)” with “paragraphs 110(1)(d) to (d.2)”, 
applicable to 2000 et seq. 


Para. 115(1)(e.1) added by the said c. 17, subsec. 90(6), applicable to taxa- 
tion years that begin after February 27, 2000. 


The opening words of subsec. 115(1), paras. 115(1)(c) to (e) amended, and 
para. (b.1) added, by 1999, c. 22, subsecs. 29(1), (2), applicable to 1998 et 
seq. The opening words and paras. (c) to (e) formerly read: 


(1) For the purposes of this Act, the taxable income earned in Can- 
ada for a taxation year of a person who at no time in the year is 
resident in Canada is the amount of the non-resident person’s in- 
come for the year that would be determined under section 3 if 


(c) the only losses for the year referred to in paragraph 3(d) 
were losses from duties of an office or employment performed 
by the person in Canada and businesses carried on by the per- 
son in Canada and allowable business investment losses in re- 
spect of property any gain from the disposition of which would, 
because of this subsection, be included in computing the per- 
son’s taxable income earned in Canada, 


minus the total of 


(d) the deductions permitted by paragraphs 110(1)(d), (d.1), 
(d.2) and (f) and subsection 110.1(1), 


(d.1) the deductions permitted by subsections 112(1) and (2) 
and 138(6), to the extent that a dividend or portion thereof has 
been included in computing the non-resident person’s taxable 
income earned in Canada, 


(e) such of the deductions from income permitted by section 
111 as may reasonably be considered to be applicable to the 
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(b) the only taxable capital gains and allowable capital losses re- 
ferred to in paragraph 3(b) were taxable capital gains and allowable 
capital losses from dispositions of property each of which was a dis- 
position of property or an interest therein (in this Act referred to as a 
“taxable Canadian property”) that was 


(1) real property situated in Canada, 


(11) any capital property used by the non-resident person in car- 
rying on a business (other than an insurance business) in 
Canada, 


(1i.1) where the non-resident person is an insurer, any capital 
property that is its designated insurance property for the year, 


(111) a share of the capital stock of a corporation resident in Can- 
ada (other than a public corporation), 


(iv) a share of the capital stock of a public corporation if at any 
time during such part of the period of 5 years immediately pre- 
ceding the disposition thereof as is after 1971, not less than 
25% of the issued shares of any class of the capital stock of the 
corporation belonged to the non-resident person, to persons 
with whom the non-resident person did not deal at arm’s length, 
or to the non-resident person and persons with whom the non- 
resident person did not deal at arm’s length, — 


(v) an interest in a partnership, if, at any time during the 12 
months immediately preceding the disposition thereof, the fair 
market value of such of the partnership property as was, at that 
time, 


(A) a Canadian resource property, 
(B) a timber resource property, 
(C) an income interest in a trust resident in Canada, or 
(D) any other property described in this paragraph 
was not less than 50% of the total of 


(E) the fair market value at that time of all of the partner- 
ship property, and 


(F) the amount of any money of the partnership on hand at 
that time, 


(vi) a capital interest in a trust (other than a unit trust) resident 
in Canada, 


(vii) a unit of a unit trust (other than a mutual fund trust) resi- 
dent in Canada, 


(viii) a unit of a mutual fund trust, if at any time during such 
part of the period of 5 years immediately preceding the disposi- 
tion thereof as is after 1971, not less than 25% of the issued 
units of the trust belonged to the non-resident person, to persons 
with whom the non-resident person did not deal at arm’s length, 
or to the non-resident person and persons with whom the non- 
resident person did not deal at arm’s length, or 


(ix) any other property deemed by any provision of this Act to 
be taxable Canadian property, 


but not including a share of the capital stock of a non-resident- 
owned investment corporation, if, on the first day of the taxation 
year of the corporation in which the disposition was made, the cor- 
poration did not own any property that was property referred to in 
clauses (v)(A) to (D), and 
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Subpara. 115(1)(b)(ii.1) amended by 1997, c. 25, s. 23, applicable to 1997 
et seq. Subpara. (b)(ii.1) formerly read: 
(ii.1) where the non-resident person is an insurer, any capital pro- 
perty that is property used by it in the year in, or held by it in the 
year in the course of, carrying on an insurance business in Canada, 
Subpara. 115(1)(a)(iii.21) added by 1995, c. 21, s. 38, applicable to taxa- 
tion years that end after February 21, 1994. 
Para. 115(1)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 50, ap- 
plicable to 1991 et seq. Para. (c) formerly read: 


(c) the only losses referred to in paragraph 3(d) were losses from 

businesses carried on by the non-resident person in Canada, 
Para. 115(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
86(1), to delete reference to paragraph 110(1)(1), applicable to 1988 et seq. 
Para. 115(1)(d.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 86(2), 
applicable to 1983 ef seq. 
Selected Cases [subsec. 115(1)]: Hale v. Canada, [1992] 2 C.T.C. 
379 (FCA); leave to appeal to SCC refused (March 11, 1993), Doc. 23193 
(Stock option benefit arose from Canadian employment and taxed even 
though taxpayer not resident in Canada when option exercised); Placrefid 
Ltd. v. MNR, [1992] 2 C.T.C. 198:(FCTD) (Payment to cancel settlement 
agreement by mortgagee not taxable as proceeds of disposition of option); 
Hurd v. R., [1981] C.T.C. 209 (FCA) (Benefit from exercise of option 
taxable where U.S. resident performed duties in Canada in year of 
exercise). 
Regulations: 105 (withholding on payments of fees, commissions, etc.); 
3200, 3201 (prescribed stock exchanges). 
.T. Application Rules: 26(30) (taxable Canadian property under new 
rules effective April 26, 1995). 
Interpretation Bulletins: IT-113R4: Benefits to employees — stock op- 
tions; IT-150R2: Acquisition from a non-resident of certain property by 
death or mortgage foreclosure or by virtue of a deemed disposition 
(archived); IT-176R2: Taxable Canadian property — Interests in and op- 
tions on real property and shares; IT-242R: Retired partners; IT-262R2: 
Losses of non-residents and part-year residents; IT-379R: Employees 
profit sharing plans — allocations to beneficiaries; IT-393R2: Election re 
tax on rents and timber royalties — non-residents; IT-421R2: Benefits to 
individuals, corporations and shareholders from loans or debt; IT-434R: 
Rental of real property by individual; IT-451R: Deemed disposition and 
acquisition on ceasing to be or becoming resident in Canada; IT-465R: 
Non-resident beneficiaries of trusts See also list at end of s. 115. 
Information Circulars: 72-17R4: Procedures concerning the disposition 
of taxable Canadian property by non-residents of Canada — section 116; 
88-2 Supplement, para. 7: General anti-avoidance rule — section 245 of 
the Income Tax Act. 
Advance Tax Rulings: ATR-70: Distribution of taxable Canadian pro- 
perty by a trust to a non-resident. 
Forms: R105: Regulation 105 waiver application; T2 SCH 91: Informa- 
tion concerning claims for treaty-based exemptions; T1243: Deemed dis- 
position of property by an emigrant of Canada; T1248: Information about 
your residency status; T2061A: Election by an emigrant to report deemed 
dispositions of taxable Canadian property and capital gains and/or losses 
thereon; T4058: Non-residents and income tax [guide]. 


(2) Idem [persons deemed employed in Can- 
ada] — Where, in a taxation year, a non-resident person 
was 


(a) a student in full-time attendance at an educational 
institution in Canada that is a university, college or 
other educational institution providing courses at a 
post-secondary school level in Canada, 


(b) a student attending, or a teacher teaching at, an ed- 
ucational institution outside Canada that is a univer- 
sity, college or other educational institution providing 
courses at a post-secondary school level, who in any 
preceding taxation year ceased to be resident in Can- 
ada in the course of or subsequent to moving to attend 
or to teach at the institution, 


(b.1) an individual who in any preceding taxation year 
ceased to be resident in Canada in the course of or 
subsequent to moving to carry on research or any sim- 
ilar work under a grant received by the individual to 
enable the individual to carry on the research or work, 
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(c) an individual 


(1) who had, in any previous year, ceased to be resi- 
dent in Canada, 


(ii) who received, in the taxation year, salary or 
wages or other remuneration in respect of an office 
or employment that was paid to the individual di- 
rectly or indirectly by a person resident in Canada, 
and 


(ii1) who was, under an agreement or a convention 
with one or more countries that has the force of law 
in Canada, entitled to an exemption from an in- 
come tax otherwise payable in any of those coun- 
tries in respect of the salary or wages or other re- 
muneration, or 


(c.1) a person who received in the year an amount, 
under a contract, that was or will be deductible in 
computing the income of a taxpayer subject to tax 
under this Part and the amount can, irrespective of 
when the contract was entered into or the form or legal 
effect of the contract, reasonably be regarded as hav- 
ing been received, in whole or in part, 


(1) as consideration or partial consideration for en- 
tering into a contract of service or an agreement to 
perform a service where any such service is to be 
performed in Canada, or for undertaking not to 
enter into such a contract or agreement with an- 
other party, or 


(11) as remuneration or partial remuneration from 
the duties of an office or employment or as com- 
pensation or partial compensation for services to be 
performed in Canada, 


the following rules apply: 


(d) for the purposes of subsection 2(3) the non-resi- 
dent person shall be deemed to have been employed in 
Canada in the year, 


(e) for the purposes of subparagraph (1)(a)(v), the total 
determined under this paragraph in respect of the non- 
resident person is the total of 


(1) any remuneration in respect of an office or em- 
ployment that was paid to the non-resident person 
directly or indirectly by a person resident in Can- 
ada and was received by the non-resident person in 
the year, except to the extent that such remunera- 
tion is attributable to the duties of an office or em- 
ployment performed by the non-resident person an- 
ywhere outside Canada and 


(A) is subject to an income or profits tax im- 
posed by the government of a country other 
than Canada, or 


(B) is paid in connection with the selling of pro- 
perty, the negotiating of contracts or the render- 
ing of services for the non-resident person’s 
employer, or a foreign affiliate of the employer, 
or any other person with whom the employer 
does not deal at arm’s length, in the ordinary 
course of a business carried on by the employer, 
that foreign affiliate or that person, 


(11) amounts that would be required by paragraph 
56(1)(n) or (0) to be included in computing the 
non-resident person’s income for the year if the 
non-resident person were resident in Canada 
throughout the year and the reference in the appli- 
cable paragraph to “received by the taxpayer in the 
year” were read as a reference to “received by the 
taxpayer in the year from a source in Canada”, 
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(iii) [Repealed] 


(iv) amounts that would be required by paragraph 
56(1)(q) to be included in computing the non-resi- 
dent person’s income for the year if the non-resi- 
dent person were resident in Canada throughout the 
year, and 


(v) amounts described in paragraph (c.1) received 
by the non-resident person in the year, except to 
the extent that they are otherwise required to be in- 
cluded in computing the non-resident person’s tax- 
able income earned in Canada for the year, and 


(f) there may be deducted in computing the taxable in- 
come of the non-resident person for the year the 
amount that would be deductible in computing the 
non-resident person’s income for the year by virtue of 
section 62 if 


(i) the definition “eligible relocation” in subsection 
248(1) were read without reference to subpara- 
graph (a)(i) of that definition, and 


(ii) the amounts described in subparagraph 
62(1)(c)(ii) were the amounts described in subpara- 
graph (e)(i1) of this subsection. 


Related Provisions: 4(3) — Deductions applicable; 33.1 — Interna- 
tional banking centres; 52(8) — Reduction in cost base of share of corpo- 
ration that becomes resident in Canada; 146(1)“earned income’(d) — 
RRSPs — “earned income”; 153(1)(0) — Withholding of tax on amount 
described in 115(2)(c.1); 250(1) — Individuals deemed resident in 
Canada. 


History: Paras. 115(2)(b) and (b.1) amended by’ 2001, c. 17, subsec. 
90(7), applicable to 1998 et seg. The paras. formerly read: 


(b) a student attending, or a teacher teaching at, an educational insti- 
tution outside Canada that is a university, college or other educa- 
tional institution providing courses at a post-secondary school level, 
who had, in any previous year, ceased to be resident in Canada in 
the course of or subsequent to moving to attend or to teach at, as the 
case may be, that institution, 


(b.1) an individual who had, in any previous year, ceased to be resi- 
dent in Canada in the course of or subsequent to moving to carry on 
research or any similar work under a grant received by. the indivi- 
dual to enable the individual to carry on that research or work, 


Para. 115(2)(c) amended, subparas. 115(2)(f)(i) to (iii) replaced with sub- 
paras. (i) and (ii), by 1999, c. 22, subsec. 29(3), para. (c) applicable to 
1998 et seg., subparas. (f)(i) and (ii) applicable after 1997. Para. 115(2)(c) 
and subparas. 115(2)(f)(i) to Gi) formerly read: 


(c) an individual who had, in any previous year, ceased to be resi- 
dent in Canada and who was, in the taxation year, in receipt of re- 
muneration in respect of an office or employment that was paid to 
the individual directly or indirectly by a person resident in Canada, 
or 


(1) that section were read without reference to paragraph 62(1)(a), 


(11) that section were applicable in.computing the taxable income of 
non-resident persons, and 


(iii) the amounts described in subparagraph 62(1)(f)(ii) were the 
amounts described in subparagraph (e)(ii) of this subsection. 


Subpara. 115(2)(e)(i1i) repealed by 1994, c. 7, Sch. VII (1992, c. 48), sub- 
sec. 5(2), applicable to 1993 et seq. Subpara. (e)(iii) formerly read: 


(111) amounts that would be required by subsection 56(5) to be in- 
cluded in computing the non-resident person’s income for the year 
if the non-resident person were resident in Canada throughout the 
year, 


Subpara. 115(2)(e)(i11) amended by 1994, c. 7, Sch. VII (1992, c. 48), sub- 
sec. 5(1), to substitute “subsection 56(5)” for “subsection 56(5) of this Act 
or subsection 56(8) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952,” applicable to 1990 et seq. 


Selected Cases [Subsec. 115(2)]: Jarlan v. R., [1984] C.T.C. 375 
(FCTD) (Royalties sent to inventor after leaving Canada constituted in- 
come from employment, not royalties paid to non-resident). 
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Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-161R3: Non-re- 
sidents — exemption from tax deductions at source on employment in- 
come (archived); IT-178R3: Moving expenses. See. also list at end. of s. 
Inte 

Forms: T1248: Information about your residency status; T4058: Non-re- 
sidents and income tax [guide]. 


(2.1) Non-resident actors — Notwithstanding subsec- 
tion (1), where a non-resident person is liable to tax under 
subsection 212(5.1), or would if this Act were read with- 
out reference to subsection 212(5.2) be so liable, in re- 
spect of an amount paid, credited or provided in a particu- 
lar taxation year, the amount shall not be included in 
computing the non-resident person’s taxable income 
earned in Canada for any taxation year unless a valid 
election is made under subsection 216.1(1) in respect of 
the non-resident person for the particular year. 

Related Provisions: 115(2.2) — Deferred payment by actor’s corpora- 
tion; 150(1)(a)(i)(B) — No requirement for actor to file Canadian tax 
return. 


History: Subsec. 115(2.1) added by 2001, c. 17, subsec. 90(8), applicable 
in respect of amounts paid, credited or provided after 2000. 


(2.2) Deferred payment by actor’s corporation — 
Where a corporation is liable to tax under subsection 
212(5.1) in respect of a corporation payment (within the 
meaning assigned by subsection 212(5.2)) made in a taxa- 
tion year in respect of an actor and, in.a subsequent year, 
the corporation makes an actor payment (within the 
meaning assigned by subsection 212(5.2)) to or for the’ 
benefit of the actor, the amount of the actor payment 1s 
not deductible in computing the income of the corporation 
for any taxation year and is not included in computing the 
taxable income earned in Canada of the actor for any tax- 
ation year. 


History: Subsec. 115(2.2) added by 2001, c. 17, subsec. 90(8), applicable 
in respect of amounts paid, credited or provided after 2000. 


(3) [Repealed] 


History: Subsec. 115(3) repealed by 2001, c. 17, subsec. 90(9), applicable 
after October 1, 1996. The subsec. formerly read: 


(3) Property deemed to include interests and options — For the 
purpose of this section, a property described in subparagraphs 
(1)(b)() to (x11) is deemed to include any interest therein or option ~ 
in respect thereof, whether or not such property is in existence. 


Subsec. 115(3) amended by 1998, c. 19, subsec. 132(2), applicable after 
April 26, 1995, except in respect of the disposition of a property before 
1996 


(a) to a person who was obliged on April 26, 1995 to acquire the pro- 
perty pursuant to the terms of an agreement in writing made on or 
before that day (and, for the purpose of this paragraph, a person shall 
be considered not to be obliged to acquire property where the person 
can be excused from the obligation if there is a change to the Act or if 
there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the rele- 
vant securities authority before April 27, 1995. 


Subsec. 115(3) formerly read: 


(3) Property deemed to include interests and options — For the 
purpose of this section, a property described in subparagraphs 
(1)(b)(i) to (ix) shall be deemed to include any interest therein or 
option in respect thereof, whether or not such property is in 
existence. 


Subsec. 115(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
86(3), applicable after July 13, 1990. Subsec. 115(3) formerly read:. 
(3) Property deemed to include option — For the purposes of 
this section,.a property described in subparagraphs (1)(b)(i) to (ix) 
shall be deemed to include an option in respect of such a property 
whether or not the property is in existence. 


(4) Non-resident’s income from Canadian 
resource property — Where a non-resident person 
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ceases at any particular time in a taxation year to carry on 
such of the businesses described in any of paragraphs (a) 
to (g) of the definition “principal business corporation” in 
subsection 66(15) as were carried on by the non-resident 
person immediately before that time at one or more fixed 
places of business in Canada and either does not com- 
mence after that time and during the year to carry on any 
business so described at a fixed place of business in Can- 
ada or disposes of Canadian resource property at any time 
in the year during which the non-resident. person was not 
carrying on any business so described at a fixed place of 
business in Canada, the following rules apply: 


(a) the taxation year of the non-resident person that 
would otherwise have included the particular time 
shall be deemed to have ended at such time and a new 
taxation year shall be deemed to have commenced im- 
mediately thereafter; 


(b) the non-resident person or any partnership of 
which the non-resident person was a member immedi- 
ately after the particular time shall be deemed, for the 
purpose only of computing the non-resident person’s 
income earned in Canada for the taxation year that is 
deemed to have ended, to have disposed immediately 
before the particular time of each Canadian resource 
property that was owned by the non-resident person or 
by the partnership immediately after the particular 
time and to have received therefor immediately before 
the particular time proceeds of disposition equal to the 
fair market value thereof at the particular time; and 


(c) the. non-resident person or any partnership of 
which the non-resident person was a member immedi- 
ately after the particular time shall be deemed, for the 
purpose only of computing the non-resident person’s 
income earned in Canada for a taxation year com- 
mencing after the particular time, to have reacquired 
immediately after the particular time, at a cost equal to 
the amount deemed by paragraph (b) to have been re- 
ceived by the non-resident person or the partnership as 
the proceeds of disposition therefor, each property 
deemed by that paragraph to have been disposed of. 


Related Provisions: 4(3) — Deductions applicable; 66.2(7) — Excep- 
tion —Canadian development expense;. 66.4(7) — Share of partner; 
115(5) — Partnership excludes prescribed partnership; 115.1 — Compe- 
tent authority agreements under tax treaties. 


Interpretation Bulletins: IT-125R4: resource 


properties. 


Dispositions. of 


(4.1) Foreign resource pool expenses — Where a 
taxpayer ceases at any time after February 27, 2000 to be 
resident in Canada, a particular taxation year of the tax- 
payer ends after that time and the taxpayer was non-resi- 
dent throughout the period (in this subsection referred to 
as the “non-resident period”) that begins at that time and 
ends at the end of the particular year, 


(a) in computing the taxpayer’s taxable income earned 
in Canada for the particular year, there may be de- 
ducted each amount that would be permitted to be de- 
ducted in computing the taxpayer’s income for the 
particular year under subsection 66(4) or 66.21(4) if 


(i) subsection 66(4) were read without reference to 
the words “who is resident throughout a taxation 
year in Canada” and as if the amount determined 
under subparagraph 66(4)(b)(ii) were nil, and 


(ii) subsection 66.21(4) were read without refer- 
ence to the words “throughout which the taxpayer 
is resident in Canada” and as if the amounts deter- 
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mined under subparagraph 66.2 1(4)(a)(ii) and para- 
graph 66.21(4)(b) were nil; and 


(b) an amount deducted under this subsection in com- 
puting the taxpayer’s taxable income earned in Canada 
for the particular year is deemed, for the purpose of 
applying subsection 66(4) or 66.21(4), as the case may 
be, to a subsequent taxation year, to have been :de- 
ducted in computing the taxpayer’s income for the 
particular year. 


History: Subsec. 115(4.1) added by 2001, c. 17, subsec. 90(10), applica- 
ble to taxation years that begin after February 27, 2000. 


(5) Interpretation of “partnership” — For the pur- 
poses of subsection (4), “partnership” does not include a 
prescribed partnership. 


Regulations: No prescribed partnerships to date. 


(6) Application of subsec. 138(12) — The definitions 
in subsection 138(12) apply to this section. 


Origin of subsec. 115(6): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 138(12)). 


Selected Cases [s. 115]: Austin v. R., 2003 CarswellNat 4221 (TCC) 
(Income based on games played in Canada, not days spent); Hale v. Can- 
ada, [1992] 2 C.T.C. 379 (FCA); leave to appeal to SCC refused (March 
11, 1993), Doc. 23193 (Stock option benefit arose from Canadian employ- 
ment and taxed even though taxpayer not resident in Canada when option 
exercised); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) (Payment 
to non-resident for cancellation of agreement was business income; non- 
resident had no place of business in Canada, not taxable). 


Definitions [s. 115]: “allowable business investment loss” — 38(c), 
248(1); “allowable capital loss” — 38(b), 248(1); “amount”, “‘authorized 
foreign bank”, “business” — 248(1); “branch financial statements” — 
20.2(1); “Canada” — 255; “Canadian banking business” — 248(1); “‘Ca- 
nadian resource property” — 66(15), 248(1); “capital interest” — in a trust 
108(1), 248(1); “capital property” — 54, 248(1); “class of shares” — 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “corporation 
payment” — 212(5.2); “designated . insurance _ property” — 138(12), 
248(1); “dividend’’, “employed”, “employment” — 248(1); “foreign affili- 
ate” — 95(1), 248(1); “foreign resource pool expense” — 248(1); “income 
interest’ — 108(1), 248(1); “individual” — 248(1); “interest” — in real 
property 248(4); “international traffic” — 248(1); “life insurance policy in 
Canada” — 138(12), 248(1); “listed” — 87(10); “mutual fund corpora- 
tion” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to 
be repealed], 132.2(3)(n) [draft], 248(1); “non-resident”, “office” — 
248(1); “partnership” — 115(5) ; “person”, “prescribed” — 248(1); “pre- 
scribed stock exchange” — 248(29), Reg. 3200, 3201; “property” — 
248(1); “property used by it in the year in, or held by it in the year in the 
course of carrying on an insurance business” — 115(6), 138(12); “public 
corporation” — 89(1), 248(1); “resident in Canada’ — 94(3)(a)(vii), 250; 
“salary or wages”, “share” — 248(1); “taxable Canadian property” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” 115(1), 248(1); “taxation 
year” — 249, 250.1(a); “taxpayer” — 248(1); “timber resource pro- 
perty” — 13(21), 248(1); “treaty-protected business”, “treaty-protected 
property” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 
248(1). 


interpretation Bulletins [s. 115]: IT-81R: Partnerships — income of 
non-resident partners; IT-168R3: Athletes and players employed by foot- 
ball, hockey and similar clubs; IT-171R2: Non-resident individuals — 
computation of taxable income earned in Canada and non-refundable tax 
credits (archived); IT-221R3: Determination of an individual’s residence 
status; IT-328R3:, Losses on shares on which dividends have been re- 
ceived; IT-393R2: Election re tax on rents and timber royalties — non- 
residents; IT-420R3: Non-residents — income earned in Canada. 


115.1 (1) Competent authority [tax treaty] agree- 
ments — Notwithstanding any other provision of this 
Act, where the Minister and another person have, under a 
provision contained in a tax convention or agreement with 
another country that has the force of law in Canada, en- 
tered into an agreement with respect to the taxation of the 
other person, all determinations made in accordance with 
the terms and conditions of the agreement shall be 
deemed to be in accordance with this Act. 
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(2) Transfer of rights and obligations — Where 
rights and obligations under an agreement described in 
subsection (1) have been transferred to another person 
with the concurrence of the Minister, that other person 
shall be deemed, for the purpose of subsection (1), to 
have entered into the agreement with the Minister. 


Related Provisions [s. 115.1]: 115(1) — Non-resident’s taxable in- 
come earned in Canada; 116(1) — Disposition by non-resident of certain 
property; Canada-U.S. Tax Treaty:Art. XX VI — Mutual agreement proce- 
dure; Canada-U.K. Tax Treaty:Art. 23 — Mutual agreement procedure. 


History: S. 115.1 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 51, 
applicable after 1984. S. 115.1 formerly read: 


115.1 Disposition of property by non-resident person — Where 
a non-resident person or partnership (in this section referred to as 
“the vendor’) has in a taxation year disposed of property to another 
person or partnership (in this section referred to as “the purchaser’) 
and 


(a) the Minister has agreed, pursuant to a prescribed tax treaty 
provision, to defer the taxation in Canada of the gain or income 
in respect of the disposition, and 


(b) the vendor and the purchaser jointly so elect in prescribed 
form and within the prescribed time in accordance with terms 
and conditions satisfactory to the Minister, 


notwithstanding any other provision of this Act, the following rules 
apply: 
(c) the amount that the vendor, the purchaser and the Minister 
have agreed on in respect of the property shall be deemed to be 
the vendor’s proceeds of disposition of the property and the 
purchaser’s cost of the property; 


(d) where the property was, at the time of its disposition, depre- 
ciable property of a prescribed class to the vendor and the ven- 
dor’s capital cost of the property immediately before the dispo- 
sition exceeds the agreed amount in respect of the property, for 
the purposes of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a), 


(1) the capital cost of the property to the purchaser shall be 
deemed to be the amount that was the capital cost thereof to 
the vendor immediately before the disposition, and 


(ii) the excess shall be deemed to have been allowed to the 
purchaser in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years ending before the acquisition by the purchaser of the 
property, and 
(e) where the property was, at the time of its disposition, a capi- 
tal property, a Canadian resource property, a foreign resource 
property, an eligible capital property or an inventory to the ven- 
dor, that property shall be deemed to be such a property of the 
purchaser and the purchaser shall be deemed to have acquired 
that property and used it for the same purposes as that for which 
the property was used by the vendor immediately before that 
time. 
Definitions [s. 115.1]: “Minister”, “person” — 248(1). 


Interpretation Bulletins [s. 115.1]: IT-173R2: Capital gains derived in 
Canada by residents of the United States; IT-270R2: Foreign tax credit; 
IT-420R3: Non-residents — income earned in Canada. 


Information Circulars [s. 115.1]: 71-17R4: Requests for competent 
authority consideration under mutual agreement procedures in income tax 
conventions. 


Forms [s. 115.1]: T2029: Waiver in respect of the normal reassessment 
period. 


115.2 Non-residents with Canadian investment 
service providers — (1) Definitions — The defini- 
tions in this subsection apply in this section. 


“Canadian investor’’, at any time in respect of a non- 
resident person, means a person that the non-resident per- 
son knows, or ought to know after reasonable inquiry, is 
at that time resident in Canada. 


History: The definition “Canadian investor” added to subsec. 115.2(1) by 
2002, c. 9, subsec. 35(4), applicable to 1999 et seq. except that, in apply- 
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ing the definition to taxation years that end after 1998 and before 2002, the 
definition shall be read as follows: 
“Canadian investor’, at any time in respect of a qualified non-resi- 
dent, means 
(a) a person that the non-resident knows, or ought to know after 
reasonable inquiry, is at that time resident in Canada; and 


(b) a partnership that the non-resident knows, or ought to know 
after reasonable inquiry, has a member that is at that time resi- 
dent in Canada. 


‘‘Canadian service provider” means a corporation resi- 
dent in Canada, a trust resident in Canada or a Canadian 
partnership. 


“designated investment services” provided to a person 
or partnership means any one or more of the services de- 
scribed in the following paragraphs: 


(a) investment management and advice with respect to 
qualified investments, regardless of whether the man- 
ager has discretionary authority to buy or sell; 


(b) purchasing and selling qualified investments, exer- 
cising rights incidental to the ownership of qualified 
investments such as voting, conversion and exchange, 
and entering into and executing agreements with re- 
spect to such purchasing and selling and the exercising 
of such rights; 


(c) investment administration services, such as receiv- 
ing, delivering and having custody of investments, cal- 
culating and reporting investment values, receiving 
subscription amounts from, and paying distributions 
and proceeds of disposition to, investors in and benefi- 
ciaries of the person or partnership, record keeping, 
accounting and reporting to the person or partnership 
and its investors and beneficiaries; and 


(d) in the case of a corporation, trust or partnership the 

_ only undertaking of which is the investing of its funds 
in qualified investments, marketing investments in the 
corporation, trust or partnership to non-resident 
investors. 


History: The definition “designated investment services” in subsec. 
115.2(1) amended by 2002, c. 9, subsec. 35(2), applicable to 2002 et seg. 
The definition formerly read: 


“designated investment services” provided to a qualified non-resi- 
dent means any one or more of the services described in the follow- 
ing paragraphs: 
(a) investment management and advice with respect to qualified 
investments, regardless of whether the manager has discretion- 
ary authority to buy or sell; 


(b) purchasing and selling qualified investments, exercising 
rights incidental to the ownership of qualified investments such 
as voting, conversion and exchange, and entering into and exe- 
cuting agreements with respect to such purchasing and selling 
and the exercising of such rights; 


(c) investment administration services, such as receiving, de- 
livering and having custody of investments, calculating and re- 
porting investment values, receiving subscription amounts 
from, and paying distributions and proceeds of disposition to, 
investors in and beneficiaries of the qualified non-resident, re- 
cord keeping, accounting and reporting to the qualified non-res- 
ident and its investors and beneficiaries; and 


(d) if the qualified non-resident is a corporation, trust or part- 
nership the only undertaking of which is the investing of. its 
funds in qualified investments, marketing investments in the 
qualified non-resident to non-resident investors. 


‘‘promoter” of a corporation, trust or partnership means a 
particular person or partnership that initiates or directs the 
founding, organization or substantial reorganization of the 
corporation, trust or partnership, and a person or partner- 
ship that is affiliated with the particular person or 
partnership. 
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History: The definition “promoter” in subsec. 115.2(1) amended by 2002, 
c. 9, subsec. 35(2), applicable to 2002 et seg. The definition formerly read: 


“promoter” of a qualified non-resident that is a corporation, trust or 
partnership means a person or partnership that initiates or directs the 
founding, organization or substantial reorganization of the non-resi- 
dent, or a person or partnership affiliated with such a person or 
partnership. 


“qualified investment” of a person or partnership means 


(a) a share of the capital stock of a corporation, or an 
interest in a partnership, trust, entity, fund or organiza- 
tion, other than a share or an interest 


(1) that is either 


(A) not listed on a prescribed stock exchange, 
or 


(B) listed on a prescribed stock exchange, if the 
person or partnership, together with all persons 
with whom the person or partnership does not 
deal at arm’s length, owns 25% or more of the 
issued shares of any class of the capital stock of 
the corporation or of the total value of interests 
in the partnership, entity, trust, fund or organi- 
zation, as the case may be, and 


(i) of which more than 50% of the fair market 
value is derived from one or more of 


(A) real property situated in Canada, 
(B) Canadian resource property, and 
(C) timber resource property; 

(b) indebtedness; 

(c) annuities; 


(d) commodities or commodities futures purchased or 
sold, directly or indirectly in any manner whatever, on 
a commodities or commodities futures exchange; 


(e) currency; and 


(f) options, interests, rights and forward and futures 
agreements in respect of property described in any of 
paragraphs (a) to (e) or this paragraph, and agreements 
under which obligations are derived from interest 
rates, from the price of property described in any of 
those paragraphs, from payments made in respect of 
such a property by its issuer to holders of the property, 
or from an index reflecting a composite measure of 
such rates, prices or payments, whether or not the 
agreement creates any rights in or obligations regard- 
ing the referenced property itself. 

History: The portion of the definition “qualified investment” in subsec. 


115.2(1) before subpara. (a)(ii) amended by 2002, c. 9, subsec. 35(3), ap- 
plicable to 2002 et seg. The portion formerly read: 


“qualified investment” of a qualified non-resident means 


(a) a share of the capital stock of a corporation, or an interest in 
a partnership, trust, entity, fund or organization, other than a 
share or an interest 


(i) that is either 
(A) not listed on a prescribed stock exchange, or 


(B) listed on a prescribed stock exchange, if the quali- 
fied non-resident, together with all persons with whom 
the non-resident does not deal at arm’s length, owns 
25% or more of the issued shares of any class of the 
capital stock of the corporation or of the total value of 
interests in the partnership, entity, trust, fund or organi- 
zation, as the case may be, and 


Regulations: 3200, 3201 (prescribed stock exchanges for cls. (a)(i)(A) 
and (B); not yet prescribed). 


“qualified non-resident’? — [Repealed] 


S. 115.2(2)(c) (Gi) 


History: The definition “qualified non-resident” in subsec. 115.2(1) re- 
pealed by 2002, c. 9, subsec. 35(1), applicable to 2002 et seg. The defini- 
tion formerly read: 


“qualified non-resident” means a non-resident person or a partner- 
ship no member of which is resident in Canada. 


(2) Not carrying on business in Canada — For the 
purposes of subsection 115(1) and Part XIV, a non-resi- 
dent person is not considered to be carrying on business 
in Canada at any particular time solely because of the pro- 
vision to the person, or to a partnership of which the per- 
son is a member, at the particular time of designated in- 
vestment services by a Canadian service provider if 


(a) in the case of services provided to a non-resident 
individual other than a trust, the individual is not affil- 
iated at the particular time with the Canadian service 
provider; 


(b) in the case of services provided to a non-resident 
person that is a corporation or trust, 


(1) the person has not, before the particular time, 
directly or through its agents, 


(A) directed any promotion of investments in it- 
self principally at Canadian investors, or 


(B) sold an investment in itself that is outstand- 
ing at the particular time to a person who was a 
Canadian investor at the time of the sale and 
who is a Canadian investor at the particular 
time, 


(ii) the person has not, before the particular time, 
directly or through its agents, filed any document 
with a public authority in Canada in accordance 
with the securities legislation of Canada or of any 
province in order to permit the distribution of inter- 
ests in the person to persons resident in Canada, 
and 


(ii1) when the particular time is more than one year 
after the time at which the person was created, the 
total of the fair market value, at the particular time, 
of investments in the person that are beneficially 
owned by persons and partnerships (other than a 
designated entity in respect of the Canadian service 
provider) that are affiliated with the Canadian ser- 
vice provider does not exceed 25% of the fair mar- 
ket value, at the particular time, of all investments 
in the person; and 


(c) in the case of services provided to a partnership of 
which the non-resident person is a member, 


(i) the particular time is not more than one year af- 
ter the partnership was formed, or 


(ii) the total of the fair market value, at the particu- 
lar time, of investments in the partnership that are 
beneficially owned by persons and partnerships 
(other than a designated entity in respect of the Ca- 
nadian service provider) that are affiliated with the 
Canadian service provider does not exceed 25% of 
the fair market value, at the particular time, of all 
investments in the partnership. 


Proposed Amendment — 115.2(2)(c) 
Letter from Dept. of Finance, June 4, 2002: 
Dear [xxx] 


I am writing further to discussions you and your colleague, [xxx] 
have had with Ryan Hall of this Division and your letter of April 
8, 2002, in which you raise a concern about the application of 
paragraph 115.2(2)(c) of the Income Tax Act to non-resident per- 
sons who are members of a partnership of which residents of 
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Canada are also members, and you request that ‘certain sh lena 


ments be made to address this concern. 


As you know, section 115.2 is an interpretive nde which ances 
that, abe certain _. are mict, the iets of Canadian 


Canada. Howe x t deuls be noted. that the 
protect from Canadian taxation non- -residents w 
sons would be considered to be eaming income 3 
business in ee ae 


resident persons, including | those. who are ernie of ¢ 
ship of which one or more members are resident in Car 
result, the rule no longer applies to particrsitips: t 

to the partners themselves. Paragraph 115.2¢ 

cumstances under which the rule applies wh 
vices are not directly provided to non-residents bi 
ship, of which the non-residents are oe 


Your concern is that the” te 
115.2(2)(c)Gi), which places a 25% limit on invest 
a partnership es persons | who are affiliated with 


seh in those cases Spheres at non- 
oe rel of which 2 % of the V 


naa hes 3 sappks ‘investment ser 
which the non-resident i is a member. 


s pol 
to treat saint as foe ponues entities rt 
section 115. a and to ensure a. reasonable. meas re 


resident is a member 


We therefore intend to deghivenenc two — that subsection 
member of a 


115.2(2) be amended so that a non-resident who is 
partnership which receives investment services will not be de- 
nied the benefit of section 115.2 because other persons or part- 
nerships, which are affiliated with the service provider but not 
with the non-resident, hold more than 25% of the fair market 
value of the interests in the partnership; and that, in keeping with 
the principle of applying section 115.2 at the partner rather than 
at the partnership level, the 25% investment limit apply to the 
non-resident partners themselves. We are prepared to recom- 
mend that these amendments apply to the 2002 and. subsecnent 
taxation years, if the non-resident so chooses. 


Of course, we cannot offer any assurance that either the iinister 
of Finance or Parliament will agree with the recommendation 
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that we intend to make in this regard. Nonetheles: we trust that 
this statement of our mean is helpful a 


Yours | sincerely, 


Yours: fcenily? ee 
Brian Ee we 


History: Subsec. 115.2(2) amended by 2002, c. 9, subsec. - 35(5), auipliegt 
ble to 2002 et seq. In applying subpara. 115.2(2)(b)(i) to taxation years 
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that end after 1998 and before 2002, the opening words of that subpara. 
shall be read as follows: 


(i) the non-resident has not, before the particular time, directly or 
through its agents, 


Subsec. 115.2(2) formerly read: 


(2) For the purposes of subsection 115(1) and Part XIV, a qualified 
non-resident is not considered to be carrying on business in Canada 
at any particular time solely because of the provision to the non- 
resident at the particular time of designated investment services by a 
Canadian service provider if 


(a) in the case of a non-resident who is an individual other than 
a trust, the non-resident is not affiliated at the particular time 
with the Canadian service provider; and 


(b) in the case of a non-resident that is a corporation, trust or 

partnership, 
(i) the non-resident has not, before the particular time, di- 
rectly or through its agents, directed any promotion of in- 
vestments in itself principally at, or sold such investments 
to, persons that the non-resident knew or ought to have 
known after reasonable enquiry were resident in Canada or 
partnerships that the non-resident knew or ought to have 
known after reasonable enquiry had members that were res- 
ident in Canada, ; 
(11) the non-resident has not, before the particular time, di- 
rectly or through its agents, filed any document with a pub- 
lic authority in Canada in accordance with the securities 
legislation of Canada or of any province in order to permit 
the distribution of interests in the non-resident to. persons 
resident in Canada, and 


(111) when the particular time is more than one year after the 
time at which the non-resident was created, the total of the 
fair market value, at the particular time, of investments in 
the non-resident that are beneficially owned by persons and 
partnerships (other than a designated entity in respect of the 
Canadian service provider) that are affiliated with the Ca- 
nadian service provider does not exceed 25% of the fair 
market value, at the particular time, of all investments in 
the non-resident. 


(3) Interpretation — For the purposes of subparagraph 
(2)(b)(ii1) and this subsection, 


(a) the fair market value of an investment in a corpora- 
tion, trust or partnership shall be determined without 
regard to any voting rights attaching to that invest- 
ment; and 


(b) a person or partnership is, at a particular time, a 
designated entity in respect of a Canadian service pro- 
vider if the total of the fair market value at the particu- 
lar time, of investments in the entity that are benefi- 
cially owned by persons and partnerships (other than 
another designated entity in respect of the Canadian 
service provider) that are affiliated with the Canadian 
service provider does not exceed 25% of the fair mar- 
ket value, at the particular time, of all investments in 
the entity. 


(4) Transfer pricing — For the purpose of section 247, 
where subsection (2) applies in respect of services pro- 
vided to a person that is a corporation or trust or to a part- 
nership, if the Canadian service provider referred to in 
that subsection does not deal at arm’s length with the pro- 
moter of the person or of the partnership, the service pro- 
vider is deemed not to deal at arm’s length with the per- 
son or partnership. 
History [subsec. 115.2(4)]: Subsec. 115.2(4) amended by 2002, c. 9, 
subsec. 35(6), applicable to 2002 et seg. The subsec. formerly read: 
(4) For the purpose of section 247, where subsection (2) applies to a 
qualified non-resident, if the Canadian service provider referred to 
in that subsection does not deal at arm’s length with the promoter of 
the qualified non-resident, the service provider is deemed not to 
deal at arm’s length with the non-resident. 


S. 116(2)(a) 


History [s. 115.2]: S. 115.2 added by 2000, c. 19, s. 21, applicable to 
taxation years that end after 1998. 

Definitions [s. 115.2]: “affiliated” — 251.1; “amount”, “annuity” — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255, 
Interpretation Act 35(1); “Canadian investor’ — 115.2(1); “Canadian 
partnership” — 102, 248(1); “Canadian resource property” — 66(15), 
248(1); “Canadian service provider” — 115.2(1); “corporation” — 248(1), 
Interpretation Act 35(1); “designated entity” — 115.2(3)(b); “designated 
investment services” — 115.2(1); “disposition” — 248(1); “fair market 
value” — 115.2(3)(a); “individual”, “non-resident”, “person”, “‘pre- 
scribed” — 248(1); ; “prescribed stock exchange” — 248(29), Reg. 3200, 
3201; “promoter” — 115.2(1); “property” — 248(1); “province” — Jnter- 
pretation Act 35(1); “qualified investment”, “qualified non-resident” — 
115.2(1); “record” — 248(1); “‘resident in Canada’ — 94(3)(a)(vii), 250; 
“share” — 248(1); “taxation year” — 249; “timber resource property” — 
13(21), 248(1); “trust” — 104(1), 248(1), (3). 


116. (1) Disposition by non-resident person of 
certain property — If a non-resident person proposes 
to dispose of any taxable Canadian property (other than 
property described in subsection (5.2) and excluded pro- 
perty) the non-resident person may, at any time before the 
disposition, send to the Minister a notice setting out 


(a) the name and address of the person to whom he 
proposes to dispose of the property (in this section re- 
ferred to as the “proposed purchaser’); 


(b) a description of the property sufficient to identify 
it 

(c) the estimated amount of the proceeds of disposition 
to be received by the non-resident person for the pro- 
perty; and 


(d) the amount of the adjusted cost base to him [the 
non-resident person] of the property at the time of the 
sending of the notice. 


Related Provisions: 115.1 — Competent authority agreements under 
tax treaties; 116(2)— Certificate in respect of proposed disposition; 
116(3) — Notice to Minister; 116(5) — Purchaser liable to withhold if no 
certificate obtained; 116(6) — Excluded property. 


History: The opening words of subsec. 116(1) amended by 2001, c. 17, 
subsec. 91(1), applicable after October 1, 1996. The opening words for- 
merly read: 


116. (1) Where a non-resident person proposes to dispose of any 
property that would, if the non-resident person disposed of it, be 
taxable Canadian property of that person (other than property de- 
scribed in subsection (5.2) and excluded property) the non-resident 
person may, at any time before the disposition, send to the Minister 
a notice setting out 


The opening words of subsec. 116(1) amended by 1998, c. 19, subsec. 
133(1), applicable after April 26, 1995, The opening words formerly read: 


116. (1) Where a non-resident person proposes to dispose of any 
property that would, if the non-resident person disposed of it, be 
taxable Canadian property of that person (other than depreciable 
property or excluded property), the non-resident person may, at any 
time before the disposition, send to the Minister a notice setting out 


interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 

Forms: T2062: Request by a non-resident of Canada for a certificate of 
compliance related to the disposition of taxable Canadian property; 
T2062A: Request by a non-resident of Canada for a certificate of compli- 
ance related to the disposition of Canadian resource property, Canadian 
real property (other than capital property), Canadian timber resource pro- 
perty and/or depreciable taxable Canadian property; T2062ASCH1: Dis- 
position of Canadian resource property by non-residents. 


(2) Certificate in respect of proposed disposi- 
tion — Where a non-resident person who has sent to the 
Minister a notice under subsection (1) in respect of a pro- 
posed disposition of any property has 


(a) paid to the Receiver General, as or on account of 
tax under this Part payable by the non-resident person 
for the year, 25% of the amount, if any, by which the 
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estimated amount set out in the notice in accordance 
with paragraph (1)(c) exceeds the amount set out in 
the notice in accordance with paragraph (1)(d), or 


(b) furnished the Minister with security acceptable to 
the Minister in respect of the proposed disposition of 
the property, 


the Minister shall forthwith issue to the non-resident per- 
son and the proposed purchaser a certificate in prescribed 
form in respect of the proposed disposition, fixing therein 
an amount (in this section referred to as the “certificate 
limit”) equal to the estimated amount set out in the notice 
in accordance with paragraph (1)(c). 


Related Provisions: 116(5) — Non-residents — Liability of purchaser; 
164(1.6) — Security not to be released while appeal pending. 


History: Subsec. 1 16(2) amended by 2001, c. 17, subsec. 91(2) to replace 
the percentage “33 1/3%” with “25%”, applicable to taxation years that 
end after February 27, 2000, except that, for a taxation year that ended 
after February 27, 2000 and before October 18, 2000, it shall be read as a 
reference to “30%”. 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


(3) Notice to Minister — Every non-resident person 
who in a taxation year disposes of any taxable Canadian 
property of that person (other than property described in 
subsection (5.2) and excluded property) shall, not later 
than 10 days after the disposition, send to the Minister, by 
registered mail, a notice setting out 


(a) the name and address of the person to whom the 
non-resident person disposed of the property (in this 
section referred to as the “purchaser’’), 


(b) a description of the property sufficient to identify 
it, and 


(c) a statement of the proceeds of disposition of the 
property and the amount of its adjusted cost base to 
the non-resident person immediately before the 
disposition, 
unless the non-resident person has, at any time before the 
disposition, sent to the Minister a notice under subsection 
(1) in respect of any proposed disposition of that property 
and 


(d) the purchaser was the proposed purchaser referred 
to in that notice, 


(e) the estimated amount set out in that notice in ac- 
cordance with paragraph (1)(c) is equal to or greater 
than the proceeds of disposition of the property, and 


(f) the amount set out in that notice in accordance with 
paragraph (1)(d) does not exceed the adjusted cost 
base to the non-resident person of the property imme- 
diately before the disposition. 


Related Provisions: 116(6) — Excluded property; 238(1) — Offences; 
248(7) — Mail deemed received on day mailed. 


History: The opening words of subsec. 116(3) amended by 1998, c. 19, 
subsec. 133(2), applicable after April 26, 1995. The opening words for- 
merly read: 


116. (3) Every non-resident person who in a taxation year has made 
a disposition of any taxable Canadian property of that person (other 
than depreciable property or excluded property) shall, not later than 
10 days after the day on which the disposition was made, send to 
the Minister, by registered mail, a notice setting out 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


Forms: T2062: Request by a non-resident of Canada for a certificate of 
compliance related to the disposition of taxable Canadian property; 
T2062A: Request by a non-resident of Canada for a certificate of compli- 
ance related to the disposition of Canadian resource property, Canadian 
real property (other than capital property), Canadian timber resource pro- 
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perty and/or depreciable taxable Canadian property; T2062ASCHI1: Dis- 
position of Canadian resource property by non-residents. 


(4) Certificate in respect of property disposed 
of — Where a non-resident person who has sent to the 
Minister a notice under subsection (3) in respect of a dis- 
position of any property has 


(a) paid to the Receiver General, as or on account of 
tax under this Part payable by the non-resident person 
for the year, 25% of the amount, if any, by which the 
proceeds of disposition of the property exceed the ad- 
justed cost base to the non-resident person of the pro- 
perty immediately before the disposition, or 


(b) furnished the Minister with security acceptable to 
the Minister in respect of the disposition of the 
property, 
the Minister shall forthwith issue to the non-resident per- 
son and the purchaser a certificate in prescribed form in 
respect of the disposition. 
Related Provisions: 1|16(5) — Non-residents — liability of purchaser; 
164(1.6) — Security not to be released while appeal pending. 


History: Subsec. 116(4) amended by 2001, c. 17, subsec. 91(2) to replace 
the percentage “33 1/3%” with “25%”, applicable to taxation years that 
end after February 27, 2000, except that; for a taxation year that ended 
after February 27, 2000 and before October 18, 2000, it shall be read as a 
reference to “30%”. 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


(5) Liability of purchaser — Where in a taxation year’ 
a purchaser has acquired from a non-resident person any 
taxable Canadian property (other than depreciable pro- 
perty or excluded property) of the non-resident person, 
the purchaser, unless 


(a) after reasonable inquiry the purchaser had no rea- 
son to believe that the non-resident person was not 
resident in Canada, or j 


(b) a certificate under subsection (4) has been issued 
to the purchaser by the Minister in respect of the 
property, 
is liable to pay, and shall remit to the Receiver General 
within 30 days after the end of the month in which the 
purchaser acquired the property, as tax under this Part for 
the year on behalf of the non-resident person, 25% of the 
amount, if any, by which 


(c) the cost to the purchaser of the property so 
acquired 


exceeds 


(d) the certificate limit fixed by the certificate, if any, 
issued under subsection (2) in respect of the disposi- 
tion of the property by the non-resident person to the 
purchaser, 


and is entitled to deduct or withhold from any amount 
paid or credited by the purchaser to the non-resident per- 
son or otherwise recover from the non-resident person 
any amount paid by the purchaser as such a tax. 

Related Provisions: | 16(2) — Certificate in respect of proposed dispo- 
sition; 116(4) — Certificate in respect of property disposed of; 116(6) — 
Excluded property; 227(9) — Failure to remit tax — penalty; 227(9.3) — 
Interest on tax not paid; 227(10.1) — Assessment; 248(7) — Mail deemed 
received on day mailed. 

History: Subsec. 116(5) amended by 2001, c. 17, subsec. 91(2) to replace 
the percentage “33 1/3%” with “25%”, applicable to taxation years that 
end after February 27, 2000, except that, for a taxation year that ended 
after February 27, 2000 and before October 18, 2000, it shall be read as a 
reference to “30%”. 

Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 
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(5.1) Gifts, etc. — If a non-resident person has disposed 
of or proposes to dispose of a life insurance policy in 
Canada, a Canadian resource property or a taxable Cana- 
dian property other than 


(a) excluded property, or 


(b) property that has been transferred or distributed on 
or after the non-resident person’s death and as a con- 
sequence thereof 


to any person by way of gift inter vivos or to a person 
with whom the non-resident person was not dealing at 
arm’s length for no proceeds of disposition or for pro- 
ceeds of disposition less than the fair market value of the 
property at the time the non-resident person so disposed 
of it or proposes to dispose of it, as the case may be, the 
following rules apply: 


(c) the reference in paragraph (1)(c) to “the proceeds 
of disposition to be received by the non-resident per- 
son for the property” shall be read as a reference to 
“the fair market value of the property at the time the 
non-resident person proposes to dispose of it’, 


(d) the references in subsections (3) and (4) to “the 
proceeds of disposition of the property” shall be read 
as references to “the fair market value of the property 
immediately before the disposition”, 


(e) the references in subsection (5) to “the cost to the 
purchaser of the property so acquired” shall be read as 
references to “the fair market value of the property at 
the time it was so acquired”, and 


(f) the reference in subsection (5.3) to “the amount 
payable by the taxpayer for the property so acquired” 
shall be read as a reference to “the fair market value of 
the property at the time it was so acquired”. 


Related Provisions: 116(6) — Excluded property. 


History: The opening words of subsec. 116(5.1) amended by 2001, c. 17, 
subsec. 91(3), applicable after October 1, 1996. The opening words for- 
merly read: 


(5.1) Idem — Where a non-resident person has disposed of or pro- 
poses to dispose of a life insurance policy in Canada, a Canadian 
resource property or any property that is or would, if the non-resi- 
dent person disposed of it, be taxable Canadian property of the non- 
resident person other than 


Interpretation Bulletins: IT-150R2: Taxable Canadian property — ac- 
quisition from a non-resident of certain property on death or mortgage 
foreclosure or by virtue of a deemed disposition (archived). See also Inter- 
pretation Bulletins and Information Circulars at end of s. 116. 


Forms: T2062B: Notice of dispositions of life insurance policies in Can- 
ada by a non-resident; T2062B — Sched. 1: Certification and remittance 
notice. 


(5.2) Certificates for dispositions — If a non-resi- 
dent person has, in respect of a disposition or proposed 
disposition to a taxpayer in a taxation year of property 
(other than excluded property) that is a life insurance pol- 
icy in Canada, a Canadian resource property, a property 
(other than capital property) that is real property situated 
in Canada, a timber resource property, depreciable pro- 
perty that is a taxable Canadian property or any interest in 
or option in respect of a property to which this subsection 
applies (whether or not that property exists), 


Proposed Amendment — 11 6(5. 2) opening 
words 


(5.2) Certificates for dispositions — If a non-resi- 
dent person has, in respect of a disposition, or a pro- 
posed disposition, in a taxation year to a taxpayer of 
property (other than excluded property) that is a life in- 


S. 116(5.2) 


surance policy in Canada, a Canadian resource property, 
a property (other than capital property) that is real pro- 
perty situated in Canada, a timber resource property, de- 
preciable property that is a taxable Canadian property, 
eligible capital property that is a taxable Canadian pro- 
perty or any interest in, or option in respect of, a pro- 
perty to which this subsection okie stig toi or not 
that property exists), | : 


Application: The February 07, 2004 draft lepiclatiols subsec. 50(1), 
will amend the opening words of subsec. 116(S. 2) to read as above, ap- 
plicable after December 23, 1998. 


Technical Notes. (December 20, 2002): Section 116 sets 
out rules that apply when a non-resident person disposes of any 
of certain types of property. Subsection 116(5.2) allows a non- 
resident vendor to obtain what is commonly known as a “‘clear- 
ance certificate” in respect of the disposition or proposed dis- 
position of, among other things, depreciable property that is a 
taxable Canadian property. Subsection 116(5.2) is amended to 
include among the types of property to which it applies eligible 
capital property hat is a taxable Canadian property. This 
amendment applies after December 23, 1998, which is when 
the definition “taxable Canadian property” in subsection 248(1) 
first included eligible capa PEPER used in carrying on a 
business in Canada. 


(a) paid to the Receiver General, as or on account of 
tax under this Part payable by the non-resident person 
for the year, such amount as is acceptable to the Min- 
ister in respect of the disposition or proposed disposi- 
tion of the property, or 


(b) furnished the Minister with security acceptable to 
the Minister in respect of the disposition or proposed 
disposition of the property, 


the Minister shall forthwith issue to the non-resident per- 
son and to the taxpayer a certificate in prescribed form in 
respect of the disposition or proposed disposition fixing 
therein an amount equal to the proceeds of disposition, 
proposed proceeds of disposition or such other amount as 
is reasonable in the circumstances. 


Related Provisions: 116(5.1), (5.3) —Liability of 
164(1.6 


Interest in real property. 


purchaser; 


History: The opening words of subsec. 116(5.2) amended by 2001, c. 17, 
subsec. 91(4), applicable after October 1, 1996. The opening words for- 
merly read: 


(5.2) Where a non-resident person has, in respect of a disposition or 
proposed disposition to a taxpayer in a taxation year of property 
(other than excluded property) that is a life insurance policy in Can- 
ada, a Canadian resource property, a property (other than capital 
property) that is real property situated in Canada, a timber resource 
property, depreciable property that is or would, if the non-resident 
person disposed of it, be a taxable Canadian property of the non- 
resident person or any interest in, or option in respect of, a property 
to which this subsection applies (whether or not the property exists), 


The opening words of subsec. 116(5.2) amended by 1998, c. 19, subsec. 
133(3), applicable to dispositions that occur after 1996. The opening 
words formerly read: 


116. (5.2) Where a non-resident person has, in respect of a disposi- 
tion or proposed disposition to a taxpayer in a taxation year of a life 
insurance policy in Canada of the non-resident person, a Canadian 
resource property of the non-resident person, a property (other than 
capital property) that is real property situated in Canada of the non- 
resident person (including any interest therein or option in respect 
thereof, whether or not the property is in existence), a timber re- 
source property of the non-resident person or any interest therein or 
option in respect thereof, or depreciable property that is or would, if 
the non-resident person disposed of it, be a taxable Canadian pro- 
perty of the non-resident person, 


That portion of subsec. 116(5.2) preceding para. (a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), s. 87, applicable to dispositions occurring after 
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February 20, 1990, other than dispositions pursuant to agreements in writ- 
ing entered into before February 21, 1990. That portion formerly read: 


(5.2) Where a non-resident person has, in respect of a disposition or 
proposed disposition to a taxpayer in a taxation year of a life insur- 
ance policy in Canada of the non-resident person, a Canadian re- 
source property of the non-resident person or depreciable property 
that is or would, if the non-resident person disposed of it, be taxable 
Canadian property of the non-resident person, 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


(5.3) Liability of purchaser in certain cases — 
Where in a taxation year a taxpayer has acquired from a 


non-resident person property referred to in subsection 
(5.2), 


(a) the taxpayer, unless after reasonable inquiry the 
taxpayer had no reason to believe that the non-resident 
person was not resident in Canada, is liable to pay, as 
tax under this Part for the year on behalf of the non- 
resident person, 50% of the amount, if any, by which 


(1) the amount payable by the taxpayer for the pro- 
. perty so acquired 


exceeds 


(11) the amount fixed in the certificate, if any, is- 
sued under subsection (5.2) in respect of the dispo- 
sition of the property by the non-resident person to 
the taxpayer 


and is entitled to deduct or withhold from any amount 
paid or credited by the taxpayer to the non-resident 
person or to otherwise recover from the non-resident 
person any amount paid by the taxpayer as such a tax; 
and 


(b) the taxpayer shall, within 30 days after the end of 
the month in which the taxpayer acquired the property, 
remit to the Receiver General the tax for which the 
taxpayer is liable under paragraph (a). 

Related Provisions: 227(9)— Failure to remit tax — penalty; 


227(9.3) — Interest on tax not paid; 227(10.1) — Assessment; 248(7) — 
Mail deemed received on day mailed. 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


(5.4) Presumption — Where there has been a disposi- 
tion by a non-resident of a life insurance policy in Canada 
by virtue of subsection 148(2) or any of paragraphs (a) to 
(c) and (e) of the definition “disposition” in subsection 
148(9), the insurer under the policy shall, for the purposes 
of subsections (5.2) and (5.3) be deemed to be the tax- 
payer who acquired the property for an amount equal to 
the proceeds of disposition as determined under section 
148. 


Interpretation Bulletins: See Interpretation Bulletins and Information 
Circulars at end of s. 116. 


(6) Definition of “excluded property” — For the 
purposes of this section, “excluded property” of a non- 
resident person means 


(a) a property that is a taxable Canadian property 
solely because a provision of this Act deems it to be a 
taxable Canadian property; 


(a.l1) a property (other than real property situated in 
Canada, a Canadian resource property or a timber re- 
source property) that is described in an inventory of a 
business carried on in Canada by the person; 


(b) a share of a class of shares of the capital stock of a 
corporation that is listed on a prescribed stock 
exchange; 


(c) a unit of a mutual fund trust; 
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(d) a bond, debenture, bill, note, mortgage, hypothe- 
cary claim or similar obligation; 


(e) property of a non-resident insurer that 


(i) is licensed or otherwise authorized under the 
laws of Canada or a province to carry on an insur- 
ance business in Canada; and 


(ii) carries on an insurance business, within the 
meaning of subsection 138(1) of the Act, in 
Canada; 


(f) property of an authorized foreign bank that is used 
or held in the course of the bank’s Canadian banking 
business; 
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(g) an option in respect of property referred to in any 
of paragraphs (a) to (f) whether or not such property is 
in existence; and 


(h) an interest in property referred to in any of 
paragraphs (a) to (g). 
Related Provisions: 55(6) — Reorganization share deemed listed on 
prescribed stock exchange for purposes of 116(6); 87(10)— New share 


issued on amalgamation of public corporation deemed to be listed on pre- 
scribed stock exchange. 


History: Paras. 116(6)(a) and (b) amended, and para. (a.1) added, by 
2001, c. 17, subsec. 91(5), paras. (a) and (a.1) applicable after October 1, 
1996 and para. (b) applicable after June 27, 1999. Paras. 116(6)(a) and (b) 
formerly read: 


(a) property described in subparagraph 115(1)(b)(xii); 


(b) a share of a class of the capital stock of a corporation that is 
listed on a prescribed stock exchange, or an interest in the share; 


Para. 116(6)(d) amended by the said c. 17, s. 212, to add the words “hy- 
pothecary claim’, in force on June 14, 2001. 


Para. 116(6)(e) amended, and paras. (f) to (h) added, by the said c. 17, 
subsec. 91(6), applicable after June 27, 1999. Para. (e) formerly read: 


(e) any other property that is prescribed to be excluded property. 


Paras. 116(6)(a) and (b) amended by 1998, c. 19, subsec. 133(4), applica- 
ble after April 26, 1995, except in respect of the disposition of a property 
before 1996 . 


(a) to a person who was obliged on April 26, 1995 to acquire the pro- 
perty pursuant to the terms of an agreement in writing made on or 
before that day (and, for the purpose of this paragraph, a person shall 
be considered not to be obliged to acquire property where the person 
can be excused from the obligation if there is a change to the Act or if 
there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the rele- 
vant securities authority before April 27, 1995. 


Paras. 116(6)(a) and (b) formerly read: 
(a) property described in subparagraph 115(1)(b)(ix); 


(b) a share of the capital stock of a public corporation, or an interest 
therein; 


Regulations: 810 [to be repealed] (property prescribed to be excluded 
property); 3200, 3201 (prescribed stock exchanges). 


(7) Application of subsec. 138(12) — The definitions 
in subsection 138(12) apply to this section. 


Origin of subsec. 116(7): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 138(12)). 


Selected Cases [s. 116]: Merlis Investments Ltd. v. MNR, [2001] 1 
C.T.C. 57 (FCTD) (Minister sought to apply provision to taxpayers not 
party to transaction). 


Definitions [s. 116]: “adjusted cost base” — 54, 248(1); “amount”, “au- 
thorized foreign bank”, “bank”, “business” — 248(1); “Canada” — 255, 
Interpretation Act 35(1); “Canadian banking business” — 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital property” — 54, 
248(1); “class of shares” — 248(6); “consequence thereof’ — 248(8); 
“depreciable property” — 13(21), 248(1); “disposition” — 248(1); “eligi- 
ble capital property” — 54, 248(1); “excluded property” — 116(6); “in- 
surer” — 248(1); “interest” in real property — 248(4); “life insurance pol- 
icy in Canada” — 138(12), 248(1);. “listed” — 87(10) “Minister” — 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 
132.2(3)(n) [draft], 248(1); “non-resident”, “person”, “prescribed” — 
248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “public corpora- 
tion” — 89(1), 248(1); “resident in Canada” — 250; “taxable Canadian 
property” — 248(1); “taxation year” — 249, 250.1(a); “taxpayer”, “timber 
resource property” — 248(1). See also 116(7). 

Interpretation Bulletins [s. 116]: IT-15OR2: Acquisition from non- 
resident of certain property on death or mortgage foreclosure or by virtue 
of a deemed disposition (archived); IT-474R: Amalgamations of Canadian 
corporations. 

Information Circulars [s. 116]: 72-17R4: Procedures concerning the 
disposition of taxable Canadian property by non-residents of Canada — 
section 116. 


\SIndexed by 117.1 after 2001, but see also 117(3) — ed. 
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Subdivision a — Rules Applicable to 
Individuals 


117. (1) Tax payable under this Part — For the pur- 
poses of this Division, except section 120 (other than sub- 
paragraph (a)(ii) of the definition “tax otherwise payable 
under this Part” in subsection 120(4)), tax payable under 
this Part, tax otherwise payable under this Part and tax 
under this Part shall be computed as if this Part were read 
without reference to Division E.1. 


Related Provisions: 248(2) — Rates of tax. 


History: Subsec. 117(1) amended by 2000, c. 19, subsec. 22(1), applica- 
ble to 1998 et seq. except that, in its application to the 1998 and 1999 
taxation years, the reference to “subparagraph (a)(ii)” shall be read as a 
reference to “paragraph (b)”. The subsec. formerly read: 


(1) For the purposes of this Division, except section 120 (other than 
paragraph (b) of the definition “tax otherwise payable under this 
Part” in subsection 120(4)) and section 120.1 (other than subsection 
120.1(2)), tax payable under this Part, tax otherwise payable under 
this Part and tax under this Part shall be computed as if this Part 
were read without reference to Division E.1. 


(2) Rates for years after 2000 — The tax payable 
under this Part by an individual on the individual’s taxa- 
ble income or taxable income earned in Canada, as the 
case may be, (in this subdivision referred to as the 
“amount taxable”) for a taxation year is 


(a) 16% of the amount taxable, if the amount taxable 
does not exceed $30,754!5; 


(b) $4,92115 plus 22% of the amount by which the 
amount taxable exceeds $30,754!5, if the amount taxa- 
ble exceeds $30,754!° and does not exceed $61,509!5 


(b.1) $11,687!5 plus 26% of the amount by which the 
amount taxable exceeds $61,509!5, if the amount taxa- 
ble exceeds $61,509! and does not exceed $100,000; 
and 


(c) $21,695!5 plus 29% of the amount by which the 
amount taxable exceeds $100,000!°, if the amount tax- 
able exceeds $100,000. 


Related Provisions: 117(1) — Minimum tax to be ignored for purposes 
of 117(2); 117(3) — Minimum thresholds for 2004; 117.1(1) — Indexing 
for inflation; 120(2) — Rate reduction for residents of Quebec; 122 — 
Top rate of tax payable by inter vivos trust; 127.5 — Minimum tax; 
180.2 — “Clawback” tax on old age security. 


History: Subsec. 117(2) amended by 2001, c. 17, subsec. 92(2), applica- 
ble to 2001 et seg. Subsec. 117(2) formerly read: 


(2) Rate for 2000 — The tax payable under this Part by an indivi- 
dual on the individual’s taxable income or taxable income earned in 
Canada, as the case may be, (in this subdivision referred to as the 
“amount taxable”) for the 2000 taxation year is 


(a) 17% of the amount taxable, if the amount taxable does not 
exceed $30,004; 


(b) $5,101 plus 25% of the amount by which the amount taxa- 
ble exceeds $30,004, if the amount taxable exceeds $30,004 and 
does not exceed $60,009; and 


(c) $12,602 plus 29% of the amount by which the amount taxa- 
ble exceeds $60,009, if the amount taxable exceeds $60,009. 


Subsec. 117(2) amended by 2001, c. 17, subsec. 92(1), applicable to the 
2000 taxation year, Subsec. 117(2) formerly read: 


(2) 1988 and subsequent taxation years rates — The tax paya- 
ble under this Part by an individual on the individual’s taxable in- 
come or taxable income earned in Canada, as the case may be, (in 


S. 117(2) 


this subdivision referred to as the “amount taxable”) for the 1988 
and subsequent taxation years is 


(a) 17% of the amount taxable if the amount taxable does not 
exceed $27,500; !6 


(b) $4,675 16 plus 26% of the amount by which the amount tax- 
able exceeds $27,500!6 if the amount taxable exceeds 
$27,500!6 and does not exceed $55,000!9: and 


(c) $1 1,825!6 plus 29% of the amount by which the amount 
taxable exceeds $55,000, !® 


Selected Cases: Guillemette v. R., [1997] 3-C.T.C. 2797 (TCC) (Pro- 
gressive tax rates not unconstitutional). 


Interpretation Bulletins: IT-513R: Personal tax credits; IT-515R2: Ed- 


ucation tax credit; IT-516R2: Tuition tax credit; IT-519R2: Medical ex- 
pense and disability tax credits and attendant care expense deduction. 


(3) Minimum thresholds for 2004 — Each of the 
amounts of $30,754, $61,509 and $100,000 referred to in 
subsection (2) is deemed, for the purposes of applying 


subsection (2) to the 2004 taxation year, to be the greater 
of 


(a) the amount that would be used for the 2004 taxa- 
tion year if this section were read without reference to 
this subsection, and 


(b) in the case of 
(i) the amount of $30,754, $35,000, 
(ii) the amount of $61,509, $70,000, and 


(iii) the amount of $100,000, $113,804. 


History: Subsec. 117(3) added by 2001, c. 17, subsec. 92(2), applicable 
to 2001 et seq. 


Note re Provincial Income Tax: In addition to the tax under Part I of 
the federal Act, as above, an individual who resides in or has income 
earned in any of the provinces is also subject to provincial income tax. 
Except for Quebec, which collects its own tax on separate income tax re- 
turns, each other province imposes a tax that is expressed as a percentage 
of the tax otherwise payable under Part I of the federal Act and is collected 
for the province by the federal government on a joint tax return. For rates 
and surtaxes see introductory pages. 


(4)-(S.2) [Repealed under former Act] 


(6) [Repealed] 


History: Subsec. 117(6) repealed by 2000, c. 19, subsec. 22(2), applicable 
to 1998 et seq. The subsec. formerly read: 


(6) Special table — An individual (other than an individual of a 
prescribed class) whose amount taxable for a taxation year does not 
exceed a prescribed amount may use a table prepared for that year 
in accordance with prescribed rules in computing the amount of the 
individual’s tax payable under Part I.1 and the amount that, but for 
prescribed provisions of this Act, would be the individual’s tax pay- 
able under this Part for the year. 


(7) [Repealed] 


History: Subsec. 117(7) repealed by 1994, c. 7, Sch. VII (1992, c. 48), s. 
6, applicable to 1993 et seq. Subsec. (7) formerly read: 


(7) Notch provision — Where the tax otherwise payable under this 
Part for a taxation year by an individual is greater than the total of 


(a) the tax that would be so payable if, in computing the indivi- 
dual’s tax payable under this Part for the year, the individual 
could deduct under section 118.2 payments described in that 
section made in respect of a person who, had the person’s in- 
come for the year been nil, would have been a dependant in 
respect of whom the individual could have deducted an amount 
under section 118 in computing the individual’s tax payable 
under this Part for the year; and 


(b) 68% of the amount by which the income for the year of the 
person referred to in paragraph (a) exceeds $6,000!6, 


the tax otherwise payable under this Part for the year may be re- 
duced to that total. 


16Indexed by s. 117.1 after 1988 — ed. 
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Definitions [s. 117]: “amount” — 248(1); “amount taxable” — 117(2); 
“individual”, “person”, “prescribed” — 248(1); “tax payable” — 117(1), 
248(2); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 117]: IT-406R2: Tax payable by an inter 
vivos trust. 


Annual Adjustment of Deductions and Other 
Amounts 


117.1 (1) Annual adjustment [indexing] — Each of 
the amounts expressed in dollars in subsection 117(2), the 
description of B in subsection 118(1), subsections 118(2), 
118.21), 118.31), 122.5(3) and 122.51(1) and (2) and 
Part I.2 in relation to tax payable under this Part or Part 
I.2 for a taxation year shall be adjusted so that the amount 
to be used under those provisions for the year is the total 
of 


(a) the amount that would, but for subsection (3), be 
the amount to be used under those provisions for the 
preceding taxation year, and 


(b) the product obtained by multiplying 
(i) the amount referred to in paragraph (a) 
by 


(ii) the amount, adjusted in such manner as may be 
prescribed and rounded to the nearest one-thou- 
sandth, or, where the result obtained is equidistant - 
from two consecutive one-thousandths, to the 
higher thereof, that is determined by the formula 


a] 
B 


where 


A is the Consumer Price Index for the 12 month 
period that ended on September 30 next before 
that year, and 


Bis the Consumer Price Index for the 12 month 
period immediately preceding the period men- 
tioned in the description of A. 


Related Provisions: 117(1.1)—Indexing of specific amounts; 
122.5(3.1) — Indexing of GST Credit amounts; 122.61(5) — Indexing of 
Child Tax Benefit; 257 — Formula cannot calculate to less than zero. 


History: The portion of subsec. 117.1(1) before subpara. (d)(ii) amended 
by 2000, c. 19, subsec. 23(1), applicable to 2001 et seg. The portion for- 
merly read: 


117.1 (1) Each of 


(a) the amount of $6,456 referred to in clause (a)(ii)(B) of the 
definition “preferred beneficiary” in subsection 108(1) in rela- 
tion to a beneficiary’s income (computed without reference to 
subsection 104(14)) for a taxation year, 


(b) the amounts expressed in dollars in subsection 117(2), 
paragraphs (b.1) to (d) of the description of B in subsection 
118(1), subsections 118(2), 118.2(1) and 118.3(1) and Part 1.2 
in relation to tax payable under this Part or Part I.2 for a taxa- 
tion year, 


(b.1) the amounts of $5,000 and $6,000 referred to in subsec- 
tion (2) and paragraphs (a) and (b) of the description of B in 
subsection 118(1) in relation to tax payable under this Part for a 
taxation year, and 


(b.2) the amounts expressed in dollars in subsections 122.5(3) 
and 122.51(1) and (2) in relation to tax payable under this Part 
for a taxation year 
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shall be adjusted so that the amount to be used under those provi- 
sions for the year is the total of 


(c) the amount that would, but for subsection (3), be the amount 
to be used under those provisions for the immediately preceding 
taxation year, and 


(d) the product obtained by multiplying 
(i) the amount referred to in paragraph (c) 
by 


The formula in subsec. 117.1(1) amended by 2000, c. 14, subsec. 37(1), 
applicable to 2000 et seg. It formerly read: 


A 
—-~ 1.03 
B 


Para. 117.1(1)(b) amended by 1999, c. 22, s. 30, applicable 


(a) to 2000 et seq. for amounts referred to in para. (b.1) of the descrip- 
tion of B in subsec. 118(1) as amended; and 


(b) to 1999 et seg. for amounts referred to in para. (c.1) of the descrip- 
tion of B in subsec. 118(1) as amended. 


The para. formerly read: 


(b) the amounts expressed in dollars in subsection 117(2), 
paragraphs (c) and (d) of the description of B in subsection 118(1), 
subsections 118(2), 118.2(1) and 118.3(1) and Part I.2 in relation to 
tax payable under this Part or Part I.2 for a taxation year, 


The portion of subsec. 117.1(1) before para. (c) amended by 1998, c. 19, s. 
21, applicable to 1997 et seq. except that, in applying para. 117.1(1)(b.2) 
to the 1997 taxation year, the reference in that paragraph to “subsections 
122.5(3) and 122.51(1) and (2)” shall be read as “subsection 122.5(3)”. 
The portion formerly read: 


117.1 (1) Each of 


(a) the amounts of $5,000 and $6,000 referred to in subsection 
(2) and paragraphs (a) and (b) of the description of B in subsec- 
tion 118(1), 


(a.1) the amounts expressed in dollars in subsection 122.5(3), 
and 


(b) the amounts expressed in dollars in subsection 117(2), 
paragraphs (c) and (d) of the description of B in subsection 
118(1), subsections 118(2), 118.2(1) and 118.3(1) and Part 1.2 


shall be adjusted, for each taxation year after 1996 for amounts re- 
ferred to in paragraph (d) of the description of B in subsection 
118(1), for each taxation year after 1990 for amounts referred to in 
subsection 122.5(3) and for each taxation year after 1988 in any 
other case, so that the amount to be used under those provisions for 
the year is an amount equal to the total of 
Subsec. 21(3) of 1998, c. 19 provides that for the purpose of para. 
117.1(1)(c), the amount to be used under cl. (a)(ii)(B) of the definition 
“preferred beneficiary” in subsec. 108(1), as amended, in relation to in- 
come for the 1996 taxation year is deemed to be $6,456. 
Para. 117.1(1)(a) amended by 1997, c. 25, subsec. 24(1), to substitute 
“paragraphs (a) and (b) of the description of B in subsection 118(1)” for 
“paragraphs 118(1)(a) and (b)”, applicable April 25, 1997. 
The portion of subsec. 117.1(1) between paras. (b) and (c) amended by 
1997, c. 25, subsec. 24(2), applicable to 1996 et seq. This portion formerly 
read: 


shall be adjusted, for each taxation year after 1990 for amounts re- 
ferred to in subsection 122.5(3) and for each taxation year after 
1988 in any other case, so that the amount to be used under those 
provisions for the year is an amount equal to the total of 


Para. 117.1(1)(b) amended by 1996, c. 21, s. 22, applicable to 1996 et seq. 
The para. formerly read: 


(b) the amounts expressed in dollars in subsection 117(2), 
paragraphs 118(1)(c) and (d) and subsections 118(2), Hse Gl): 
118.3(1) and 180.2(1) 


Interpretation Bulletins: IT-406R2: Tax payable by an inter vivos trust. 


(1.1) Adjustment of certain amounts — Notwith- 
standing any other provision of this section, for the pur- 
pose of making the adjustment provided under subsection 


16Indexed by s. 117.1 after 1988 — ed. 
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(1) for the 2000 taxation year, the amounts used for the 
1999 taxation year 


(a) in respect of the amounts of $6,000, $5,000 and 
$500 referred to in paragraphs (a), (b) and (c) of the 
description of B in subsection 118(1) and the amount 
of $625 referred to in subparagraph 180.2(4)(a)(ii) are 
deemed to be $7,131, $6,055, $606 and $665, respec- 
tively; and 


(b) in respect of the amounts of $6,456 and $4,103 re- 
ferred to in paragraph (d) of the description of B in 
subsection 118(1) are deemed to be $7,131 and 
$4,778, respectively. 


Related Provisions: 122.5(3.1) — Indexing of GST Credit amounts. 


History: Subsec. 117.1(1.1) added by 2000, c. 14, subsec. 37(2), applica- 
ble to the 2000 taxation year. 


(2) Idem — [Repealed] 


History: Subsec. 117.1(2) repealed by 2000, c. 19, subsec. 23(2), applica- 
ble to 1999 et seg. The subsec. formerly read: 


(2) Idern — The amount of $500 referred to in subparagraphs (a)(ii) 
and (b)(iv) of the description of B in subsection 118(1) shall be ad- 
justed for each taxation year after 1988 so that the amount to be 
used under those subparagraphs for the year is the amount deter- 
mined by the formula 


1 16 16 
5X ($6,000 ~ $5,000. ) 


Subsec. 117.1(2) amended by 1997, c. 25, subsec. 24(3), to substitute 
“subparagraphs (a)(ii) and (b)(iv) of the description of B in subsection 
118(1)” for “subparagraphs 118(1)(a)(ii) and (b)(iv)”, applicable April 25, 
1997. 


Para. 117.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), .s. 7, to 
delete reference to subsecs. 117(7), 122.2(1) and 164.1(1), applicable to 
1993 et seq. 


(3) Rounding — Where an amount referred to in this 
section, when adjusted as provided in this section, is not a 
multiple of one dollar, it shall be rounded to the nearest 
multiple of one dollar or, where it is equidistant from two 
such consecutive multiples, to the higher thereof. 


(4) Consumer Price Index — In this section, the Con- 
sumer Price Index for any 12 month period is the result 
arrived at by 


(a) aggregating the Consumer Price Index for Canada, 
as published by Statistics Canada under the authority 
of the Statistics Act, adjusted in such manner as is pre- 
scribed, for each month in that period; 


(b) dividing the aggregate obtained under paragraph 
(a) by twelve; and 


(c) rounding the result obtained under paragraph (b) to 
the nearest one-thousandth or, where the result ob- 
tained is equidistant from two consecutive ‘one- 
thousandths, to the higher thereof. 


History: Para. 117.1(4)(a) amended by 2000, c. 14, subsec. 37(3), appli- 
cable to 2000 et seg. The para. formerly read: 


(a) aggregating the Consumer Price Index, as published by Statistics 


Canada under the authority of the Statistics Act, adjusted in such 
manner as may be prescribed, for each month in that period; 


(5)-(8) [Repealed under former Act] 
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INDEXED PERSONAL TAX CREDITS (see introductory pages for more details) 


1996-98 
Indexing factor from previous year 1.000 
118(1)B(c): basic personal credit $1,098 
118(1)B(a), (b): spousal/partner and wholly dependent per- 915 
son 
— income limit 538 
under 18 and infirm 
118(1)B(d): 18 and over and infirm 400 
— income limit 4,103 
118(2): age 65 or older (low-income only, since 1994) 592 
118(3): maximum. pension credit 170 
118.3(1): disability credit 720 
118(1)B(c.1): caregiver 
118.2(1): medical expense credit — income threshold 1,614 
117(7): notch provision (after 1992, see 118.2(1)D) 6,456 
180.2(1): OAS/family allowance clawback — income 33,215) 
threshold 
180.2(4): OAS monthly grind-down 665 


2000 2001 2002 2003 2004 


1999 
1.000 1.014 1.025 1.030 1.016 1.033 
$1,155 $1,229 $1,186 $1,221 $1,241 $1,282 
972 1,044 1,007 1,037 1,054 1,089 
572 614 629 648 659 680 
500 560 Sl 586 605 
400 406 560 ill 586 605 
4,103 4,845 4,966 pall 5 SADT, 5,368 
592 600 579 596 606 626 
170 170 160 160 160 160 
720 730 960 989 1,005 1,038 
400 406 560 577 586 605 
1,614 1,637 1,678 1,728 Lee) 1,813 
6,794 7,231 7,412 7,634 7,756 8,012 
23,215 53,960 55,309 56,968 57,879 59,789 
665 675 691 712 723 747 


INDEXED FEDERAL TAX RATES FOR INDIVIDUALS 


1988 Income Tax Rate Schedule 


Taxable Income Tax 
$27,500 or less 17% 
In excess of: 
$27,500 $ 4,675 + 26% on next $27,500 
55,000 $11,825 + 29% on remainder 


1989 Income Tax Rate Schedule 


Taxable Income Tax 
$27,803 or less 17% 
In excess of: 
$27,803 $ 4,726 + 26% on next $27,802 
55,605 $11,955 + 29% on remainder 


1990 Income Tax Rate Schedule 


Taxable Income Tax 
$28,275 or less 17% 
In excess of: 
$28,275 |: $ 4,807 + 26% on next $28,275 
56,550 $12,158 + 29% on remainder 


1991 Income Tax Rate Schedule 


Taxable Income Tax 
$28,784 or less 17% 
In excess of: 
$28,784 $ 4,893 + 26% on next $28,784 
57,568 $12,377 + 29% on remainder 


1992-1999 Income Tax: Rate Schedule 
Taxable Income Tax 


(inflation less than 3% per year) 


$29,590 or less 17% 

In excess of: 

$29,590 $ 5,030 + 26% on next $29,590 
59,180 $12,724 + 29% on remainder 


2000 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate Surtax 
Lower on Excess 
Limit 
Rate 
$0 — 30,004 $ — 17% 5% 
30,005 — 60,009 5,101 25% 
60,010 and over 12,602 29% 


Threshold 
$15,500 


2001 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 
Lower on Excess 
Limit 
$0 — 30,754 $ — 16% 
30,755 — 61,509 4,921 22% 
61,510 — 100,000 11,687 26% 
100,001 and over 21,694 29% 


2002 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 
Lower on Excess 
Limit 
$0 — 31,677 $ — 16% 
31,678 — 63,354 5,068 22% 
63,355 — 103,000 203i) 26% 
103,001 and over 22,345 29% 


2003 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 
Lower on Excess 
Limit 
$0 — 32,183 $ — 16% 
32,184 — 64,368 5,149 22% 
64,369 — 104,648 12,229 26% 
104,649 and over 22,702 29% 


2004 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 

Lower on Excess 

Limit ; 
$0 — 35,000 $ — 16% 
35,001 — 70,000 5,600 22% 
70,001 — 113,804 13,300 26% 
113,805 and over 24,689 29% 


See s. 180.1 regarding surtax before 2001 and Division 
E.1 for minimum tax. 
Definitions [s. 117.1]: “amount” — 248(1); “Consumer Price Index”” — 


117.1(4); “individual”, “prescribed”, “regulation” — 248(1); “taxation 
year” — 249. 


118. (1) Personal credits — For the purpose of com- 
puting the tax payable under this Part by an individual for 
a taxation year, there may be deducted an amount deter- 
mined by the formula 

AXB 
where 


A is the appropriate percentage for the year, and 
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Subdivision a — Computation of Tax: Individuals 


B is the total of, 


(a) married status — in the case of an individual 
who at any time in the year is a married person or a 
person who is in a common-law partnership who 
supports the individual’s spouse or common-law 
partner and is not living separate and apart from 
the spouse or common-law partner by reason of a 
breakdown of their marriage or common-law part- 
nership, an amount equal to the total of 


(i) $7,131!7, and 
(ii) the amount determined by the formula 


$6,055 —(C - $606.) 


where 


C_ is the greater of $606!’ and the income of 
the individual’s spouse for the year or, 
where the individual and the individual’s 
spouse or common-law partner are living 
separate and apart at the end of the year be- 
cause of a breakdown of their marriage or 
common-law partnership, the spouse’s in- 
come for the year while married or in a com- 
mon-law partnership and not so separated, 


in whic! 118 D ta stad as owe, pools OI : 
if a taxpayer and a person have jointly elected under s, 144 of te Mod. 
ernization of Benefits and Obligations Act, in respect of the 1998, 1999 
or 2000 taxation years, the amendment applies to the taxpayer - and the | 


person in respect of the aelehie taxation year and fPeeeanent taxation . 


years. 


Technical iNbtas: Bidiasfapht 118 (ay ebtes ae te tax S 


credit to persons who are married or in a common-law partner- — 
ship. In 2000, the Act was amended to include common-law 
partners, but some provisions, including the English version of 
paragraph 1 18(1)(a), were overlooked. This paragraph is there- 
fore amended to correct this omission. The amendment applies, 
in general, to the 2001 and subsequent taxation years. How- 
ever, it may apply as of 1998 if the common-law partners 
jointly choose to be deemed as such, beginning in that year, for 
the purposes of the application of the Act. 


Related Provisions: 82(3) — Optional inclusion into income of divi- 
dends received by spouse; 117.1(1) — Indexing for inflation; 118(3.1) — 
Minimum amounts for 2004 and later; 118(4) — Limitations; 118(5) — 
No deduction where claim made for support; 118.91 — Individual resident 
in Canada for part of the year; 118.95(b) — Application in year individual 
becomes bankrupt. 


History: Para. (a) of the description of B in subsec. 118(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”; by Sch. 2, s. 9, to replace “marriage” with “marriage or common- 
law partnership”; by Sch. 2, s. 11, to replace “married” with “married or in 


16Indexed by s. 117.1 after 1988 — ed. 
\7Indexed by 117.1(1) after 2000 — ed. 
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a common-law partnership”; and by Sch. 2, s. 13, to replace “married per- 
son” with “married person or a person who is in a common-law partner- 
ship”, applicable to 2001 et seg., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner”. 


Subparas. (a)(i) and (ii) of the description of B in subsec. 118(1) amended 
by 2000, c. 19, subsec. 24(1), applicable to 1999 et seg. except that, in 
their application to the 1999 taxation year, the references to “$7,131”, 
“$6,055” and “$606” in subparas. (a)(i) and (ii) shall be read as references 
to “$6,794”, “$5,718” and! “$572”, respectively. The subparas. formerly 
read: 

(i) $6,000!6, and 

(ii) an amount determined by the formula 

16 
$500) 


16 
$5,000 —(C- 


where 

Cis the greater of $500!6 and the income of the individual’s 
spouse for the year or, where the individual and the individual’s 
spouse are living separate and apart at the end of the year by 


reason of a breakdown of their marriage, the spouse’s income 
for the year while married and not so separated, 


The opening words of para. (a) of the description of B in subsec. 118(1) 
amended by 1997, c. 25, subsec. 25(2), ae to 1997 et seg. The 
opening words formerly read: 


(a) in the case of an individual who at any time in the year is a 
married person who supports the individual’s spouse, an amount 
equal to the total of 


Interpretation Bulletins: IT-295R4: Taxable dividends received after 
1987 by a spouse; IT-513R: Personal tax credits. 


Forms: T1 Sched. 6: Amounts for infirm dependants age 18 or older. 


(b) wholly dependent person [“equivalent to 
spouse” credit] — in the case of an individual 
who does not claim a deduction for the year be- 
cause of paragraph (a) and who, at any time in the 
year, 
(i) is 
(A) a person who is unmarried and who does 
not live in a common-law partnership, or 


(B) a person who is married or in a com- 
mon-law partnership, who neither supported 
nor lived with their spouse or common-law 
partner and who is not supported by that 
spouse or common-law partner, and 


(ii) whether alone or jointly with one or more 
other persons, maintains a self-contained do- 
mestic establishment (in which the individual 
lives) and actually supports in that establish- 
ment a person who, at that time, is 


(A) except in the case of a child of the indi- 
vidual, resident in Canada, 


(B) wholly dependent for support on the in- 
dividual, or the individual and the other per- 
son or persons, as the case may be, 


(C) related to the individual, and 


(D) except in the case of a parent or grand- 
parent of the individual, either under 18 
years of age or so dependent by reason of 
mental or physical infirmity, 
an amount equal to the total of 
(iii) $7,131!7, and 
(iv) the amount determined by the formula 
~ $606" ) 


$6,055. —(D 


S. 118(1) 


where 


D is the greater of $606!’ and the dependent 
person’s income for the year, 


Related Provisions: 117.1(1)—Indexing for inflation; 118(3.1) — 
Minimum amounts for 2004 and later; 118(4) — Limitations; 118(5) — 
No deduction where claim made for support; 118.3(2) — Dependant hay- 
ing impairment; 118.91 — Individual resident in Canada for part of the 
Application in year individual becomes bankrupt. 


History: Subpara. (b)(i) of the description of B in subsec. 118(1) 
amended by 2000, c. 12, subsec. 131(1), applicable to 2001 ef seg., in 
force July 31, 2000. See also the transitional rules reproduced in the His- 
tory to 248(1)“common-law partner”. The subpara. formerly read: 


(i) is an unmarried person or a married person who neither sup- 

ported nor lived with the married person’s spouse and is not sup- 

ported by the spouse, and 
Subparas. (b)(iii) and (iv) of the description of B in subsec. 118(1) 
amended by 2000, c. 19, subsec. 24(2), applicable to 1999 et seq. except 
that, in their application to the 1999 taxation year, the references to 
“$7,131”, “$6,055” and “$606” in subparas. (b)(i1i) and (iv) shall be read 
as references to “$6,794”, “$5,718” and “$572”, respectively. Those sub- 
paras. formerly read: 

(iii) $6,000!®, and 


(iv) an amount determined by the formula 


16 16 
$5,000 -—(D-—$500  ) 


where 
D is the greater of $500! and the income for the year of the de- 
pendent person, 


The opening words of para. (b) of the description of B in subsec. 118(1) 
amended by 1997, c. 25, subsec. 25(3), applicable to 1997 et seg. Those 
words formerly read: 


(b) in the case of an individual not entitled to a deduction by reason 
of paragraph (a) who, at any time in the year, 


Selected Cases [para. 118(1)B(b)]: Mahoney v. R., [2003] 1 C.T.C. 
2694 (TCC) (Infirmity and disability are not the same); Geddes vy. R., 
[2000] 2 C.T.C. 2577 (TCC) (Intermittent but substantial visits sufficient 
to qualify). 


Interpretation Bulletins: IT-513R: Personal tax credits. 
Forms: T1 Sched. 5: Details of dependant. 


(b.1) supplementary amount [low-income 
individuals] — [Repealed] 
History: Para. (b.1) of the description of B in subsec. 118(1) repealed by 


2000 c. 19, subsec. 24(4), applicable to 2000 et seg. The para. formerly 
read: 


(b.1) supplementary amount [low-income _ individuals] — for 
each individual (other than a trust), 1/2 of the amount, if any, by 
which the total of 
(i) $500!8, and 
(ii) if an amount is deducted under paragraph (a) or (b) by the 
individual for the year in respect of another individual (or 
would be so deducted if the other individual had no income for 
the year), the lesser of 
(A) $500!8, and 
(B) the amount, if any, by which 
(I) the total of $500!8 and the amount used under para- 
graph (c) for the year 
exceeds 
(II) the other individual’s income for the year or, where 
the other individual is the individual’s spouse and both 
persons are living separate and apart at the end of the 
year by reason of a breakdown of their marriage, the 


other individual’s income for the year while married 
and not so separated 


16Indexed by s. 117.1 after 1988 — ed. 
|7Indexed by 117.1(1) after 2000 — ed. 
l8indexed by s. 117.1 after 1999 — ed. 
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exceeds 
(iii) 4% of the amount, if any, by which 
(A) the individual’s income for the year 
exceeds 


(B) the total of $500, the amount used under paragraph (c) 
for the year and, if subparagraph (ii) applies for the year to 
the individual, the amount determined under clause (ii1)(B) 
for the year, 


The opening words of para. (b.1) of the description of B in subsec. 118(1) 
amended by the said c. 19, subsec. 24(3), applicable to the 1999 taxation 
year. The opening words formerly read: 


supplementary amount [low-income individuals] — for each in- 
dividual (other than a trust), the amount, if any, by which the total 
of 


Para. (b.1) added to the description of B in subsec. 118(1) by 1999, c. 22, 
subsecs. 31(1), applicable to 1998 et seg. except that, in its application to 
the 1998 taxation year, the reference to “the amount” in the opening words 
of para. (b.1) shall be read as a reference to “50% of the amount”. 


(c) single status — except in the case of an indi- 
vidual entitled to a deduction because of paragraph 
(a) or (b), $7,13117, 
Related Provisions: 117.1(1) — Indexing for inflation; 118.1) — 
Minimum amounts for 2004 and later; 118.91 — Individual resident in 
Canada for part of the year; 118.95(b) — Application in year individual 
becomes bankrupt; 122(1.1) — Credits not permitted to trust. 


History: Para. (c) of the description of B in subsec. 118(1) amended by 
2000, c. 19, subsec. 24(5), applicable to 1999 et seg. except that, in its 
application to the 1999 taxation year, the reference to “$7,131” shall be 
read as “$6,794”. The para. formerly read: 


(c) except in the case of an individual entitled to a deduction by 
reason of paragraph (a) or (b), $6, 00016, 


Para. (c) of the description of B in subsec. 118(1) amended by 1997, c. 25, 
subsec. 25(4), by striking out the word “and” at the end, applicable to 
1996 et seq. ' 


Interpretation Builetins: IT-SOOR: RRSPs — death of an annuitant; IT- 
513R: Personal tax credits. 


(c.1) in-home care of relative [caregiver 
credit] — in the case of an individual who, at any 
time in the year alone or jointly with one or more 
persons, maintains a self-contained domestic estab- 
lishment which is the ordinary place of residence 
of the individual and of a particular person 


(i) who has attained the age of 18 years before 
that time, 


(ii) who is 
(A) the individual’s child or grandchild, or 


(B) resident in Canada and is the parent, 
grandparent, brother, sister, aunt, uncle, 
nephew or niece of the individual or of the 
individual’s spouse or common-law partner, 
and 


(iii) who is 


(A) the individual’s parent or grandparent 
and has attained the age of 65 years before 
that time, or 


(B) dependent on the individual because of 
the particular person’s mental or physical 
infirmity, 

the amount determined by the formula 
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$15,453" D1 
where 


D.1 is the greater of $11,953!9 and the particular 
person’s income for the year, 


Related Provisions: 117.1(1) — Indexing for inflation; 118(1)B(e) — 
Credit for infirm dependant; 118(4) — Limitations; 118(5) — No deduc- 
tion where claim made for support; 118.2(2)(1.8)— Medical expense 
credit for caregiver training; 118.3(2) — Dependant having impairment; 
118.91 — Individual resident in Canada for part of the year; 118.95(b) — 
Application in year individual becomes bankrupt. 


History: Cl. (c.1)(ii)(B) of the description of B in subsec. 118(1) 
amended by 2001, c. 17, subsec. 93(1), to add “of the individual or of the 
individual’s spouse or common-law partner”, applicable to 1998 et seq. 
except that the cl. shall be read without reference to “or common-law part- 
ner’ for any taxation year that ends before 2001 unless a valid election is 
made by the taxpayer under s. 144 of the Modernization of Benefits and 
Obligations Act, S.C. 2000, c. 12, that that Act apply to the taxpayer in 
respect of one or more taxation years that includes the year. 


The portion of para. (c.1) of the description of B in subsec. 118(1) after cl. 
(1i1)(B) amended by the said c. 17, subsec. 93(2), applicable to 2001 et seq. 
That portion formerly read: 


the amount determined by the formula 


20 
$13;853* 3—D:1 
where 


D.1 is the greater of $1 1,50020 and the particular person’s income 
for the year, 
Para. (c.1) added to the description of B in subsec. 118(1) by 1999, c. 22, 
subsec, 31(2), applicable to 1998 et seq. 
(d) dependants — for each dependant of the in- 
dividual for the year who 


(1) attained the age of 18 years before the end of 
the year, and 


(11) was dependent on the individual because of 
mental or physical infirmity, 


the amount determined by the formula 


$8,466. -E 
where 


E is the greater of $4,966!9 and the dependant’s 
income for the year, and 


Related Provisions: 108(1)‘‘preferred beneficiary’’(a)(ii)(A) — infirm 
dependant can be a preferred beneficiary of trust; 117.1(1) — Indexing for 
inflation; 118(1)B(e) — Credit for infirm dependant who also qualifies for 
equivalent-to-spouse credit; 118(4) — Limitations; 118(6) — Definition 
of dependant; 118.3(2) — Dependant having impairment; 118.91 — Indi- 
vidual resident in Canada for part of the year; 118.92 — Ordering of cred- 
its; 118.95(b) — Application in year individual becomes bankrupt. 


History: The portion of para. (d) of the description of B in subsec. 118(1) 
after subpara. (ii) amended by 2001, c. 17, subsec. 93(3) applicable to 
2001 et seq.. That portion formerly read: 


the amount determined by the formula 


17 
$7,131 28 
where 
E is the greater of $4,778!7 and the dependant’s income for the 
year, and 


The portion of para. (d) of the description of B in subsec. 118(1) after 
subpara. (ii) amended by 2000, c. 19, subsec. 24(6), applicable to 1999 er 
seq. except that, in its application to the 1999 taxation year, the references 


16Indexed by s. 117.1 after 1988 — ed. 
\7Indexed by 117.1(1) after 2000 — ed. 
19indexed by s. 117.1 after 2001 — ed. 
20Indexed by s. 117.1 after 1998 — ed. 
2lIndexed by s. 117.1 after 1996 — ed. 
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to “$7,131” and. “$4,778” shall be read as references to “$6,794” and 
“$4,441”, respectively. The portion formerly read: 


the amount determined by the formula 


21 
$6,456 —-E 
where 
E is the greater of $4,1032! and the income for the year of the 
dependant, and 


The closing words of para. (d) of the description of B in subsec. 118(1) 
amended by 1997, c. 25, subsec. 25(5), applicable to 1996 et seg. Those 
words formerly read: 


an amount determined by the formula 


20 20 
$1,471. t= (E= $2,500). >) 
where : 


Eis the greater of $2,50020 and the income for the year of the 
dependant. 


Para. (d) of the description of B in subsec. 118(1) substituted by 1994, c. 
7, Sch. VIL (1992, c. 48), subsec. 8(1), applicable to 1993 et seq. Para. (d) 
formerly read: 


(d) for each dependant of the individual for the year, an amount 
equal to 


(i) if the dependant was under the age of 18 years at any time in 
the year, an amount determined by the formula 


20 20 
$388 .—-(E- $2,500 ) 
where 


Eis the greater of $2,50029 and the income for the year of 
the dependant, 


except that where the individual has more than 2 such 
dependants for the year, the reference to the amount “$38820" 
in the formula under this subparagraph shall, in respect of all 
but 2 of those dependants, be read as twice that amount, and 


(ii) in the case of a person dependent on the individual by rea- 
son of mental or physical infirmity and to whom subparagraph 
(i) does not apply, an amount determined by the formula 


20 16. 
$1,471 -—(F-$2,500_ ) 
where 
F is the greater of $2,500!© and the income for the year of 
the dependant. 


(For earlier history see at end of s. 118. See also former para. 109(1)(d), s. 
117.1.) 


(e) additional amount [re dependant] — in 
the case of an individual entitled to a deduction in 
respect of a person because of paragraph (b) and 
who would also be entitled, but for paragraph 
(4)(c), to a deduction because of paragraph (c.1) or 
(d) in respect of the person, the amount by which 
the amount that would be determined under para- 
graph (c.1) or (d), as the case may be, exceeds the 
amount determined under paragraph (b) in respect 
of the person. 
Related Provisions: | 18(6) — Definition of dependant; 118.91 — Indi- 
vidual resident in Canada for part of the year; 118.92 — Ordering of cred- 
its; 118.95(b) — Application in year individual becomes bankrupt. 
History: Para. (e) of the description of B amended by 1999, c. 22, subsec. 
31(3), applicable to 1998 et seg. Para (e) formerly read: 
(e) infirm dependant — in the case of an individual entitled to a 
deduction in respect of a person because of paragraph (b) and who 
would also be entitled, but for paragraph (4)(c), to a deduction be- 


S. 118(1) 


cause of paragraph (d) in respect of the same person, the amount by 
which the amount that would be determined under paragraph (d) in 
respect of the person exceeds the amount determined under para- 
graph (b) in respect of the person. 


Para. (e) added to the description of B in subsec. 118(1) by 1997, c. 25, 
subsec. 25(6), applicable to 1996 et seq. 


Selected Cases [subsec. 118(1)]: Gartner v. R., [2000] 3 C.T.C. 
2228 (TCC) (Divorce judgment had specified parties were living separate 
and apart. Extra costs awarded to taxpayer); Dionne v. R., [1998] 2 C.T.C. 
2352 (TCC) (Provision does not violate Canadian Human Rights Act). 


Interpretation Bulletins: [T-394R2: Preferred beneficiary election; IT- 
513R: Personal tax credits. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


Forms: RC4064: Information concerning people with disabilities [guide]. 


(2) Age credit — For the purpose of computing the tax 
payable under this Part for a taxation year by an indivi- 
dual who, before the end of the year, has attained the age 
of 65 years, there may be deducted the amount deter- 
mined by the formula 


A x ($3,236 ~B) 
where 
A is the appropriate percentage for the year; and 


B is 15% of the amount, if any, by which the indivi- 
dual’s income for the year would exceed $25,921? if 
no amount were included in respect of a gain from a 
disposition of property to which section 79 applies in 
computing that income. 

Related Provisions: 117.1(1) — Indexing for inflation; 118.8 — Trans- 

fer of unused credits to spouse; 118.91 — Individual resident in Canada 

for part of the year; 118.92 — Ordering of credits; 118.95(b) — Applica- 
ion 1 i “Clawback” tax and 


withholding of old age security benefits. 

History: The description of B in subsec. 118(2) amended by 1998, c. 19, 
s. 134, applicable to 1994 et seq. except that, notwithstanding s. 117.1, the 
value of B in subsec. 118(2) shall, for the 1994 taxation year, be deter- 
mined as the lesser of $1,741 and 7.5% of the amount, if any, by which the 
individual’s income for the year would exceed $25,921 if no amount were 
included in respect of a gain from a disposition of property to which s. 79 
applies in computing that income. The description formerly read: 

Bis 15% of the amount, if any, xy which the individual’s income 
for the year exceeds $25, 9212 


Subsec. 118(2) amended by 1995, c. 3, s..33, applicable to 1994 et seq. 
except that, notwithstanding s. 117.1, the value of B in subsec. 118(2) 
shall, for the 1994 taxation year, be determined as the lesser of $1,741 and 
7.5% of the amount, if any, by which the individual’s income for the year 
exceeds $25,921. Subsec. (2) formerly read: 


(2) For the purpose of computing the tax payable under this Part for 
a taxation year by an individual who, before the end of the year, has 
attained the age of 65 years, there may be deducted an amount de- 
termined by the formula 


20 
Ax $3,236 
where 
A is the appropriate percentage for the year. 


Selected Cases [Subsec. 118(2)]: Peter v. R., [1997] 2 C.T.C. 2504 
(TCC) (Treaty-protected income not included in calculation). 


Interpretation Bulletins: IT-513R: Personal tax credits. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


16Indexed by s. 117.1 after 1988 — ed. 
20Indexed by s. 117.1 after 1998 — ed. 
22Indexed by s. 117.1 after 1995. 


23Not indexed for inflation. 
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(3) Pension credit — For the purpose of computing the 
tax payable under this Part by an individual for a taxation 
year, there may be deducted an amount determined by the 
formula 


AXB 
where 
A is the appropriate percentage for the year; and 
B. is the lesser of $1,00023 and 


(a) where the individual has attained the age of 65 
years before the end of the year, the pension in- 
come received by the individual in the year, and 


(b) where the individual has not attained the age of 
65 years before the end of the year, the qualified 
pension income received by the individual in the 
year. 
Related Provisions: 60(j.2) — Rollover of pension income to spouse’s 
RRSP before 1995; 104(27) — Deemed income of beneficiary; 118(7), 
(8) — Meaning of “pension income” and “qualified pension income”; 
118.8 — Transfer of unused credits to spouse; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.92 — Ordering of credits; 
118.93 — Separate returns; Application in year individual 
becomes bankrupt; 122(1.1) — Credits not permitted to trust. 


History: Subsec. 118(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 52(1), applicable to 1992 et seg. Subsec. (3) formerly read: 


(3) For the purpose of computing the tax payable under this Part by 
an individual for a taxation. year, there may be deducted, 


(a) where the individual has attained the age of 65 years before 
the end of the year, an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year, and 
B is the lesser of $1,00023 and the pension income received 
by the individual in the year; and 
(b) where the individual (other than an individual referred to in 
paragraph (a)) has before the end of the year 
(i) attained the age of 60 years, 
(ii) received a disability pension or survivor’s pension 


under the Canada Pension Plan or under a provincial pen- 
sion plan as defined in section 3 of that Act, or 


(11) not attained the age of 60 years, and has not deducted 
in computing the individual’s income for the year an 
amount under paragraph 60(j) (other than in respect of an 
amount included in computing the individual’s income pur- 
suant to subsection 147(10), which amount was received in 
satisfaction of all the individual’s rights and entitlements 
under a deferred profit sharing plan), 


an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year, and 


Bis the lesser of $1,0002° and the qualified pension income 
received by the individual in the year. 


Selected Cases [subsec. 118(3)]: Whalen v. Canada, [1995] 1 C.T.C. 
2339 (TCC) (Payments from RRIF to persons under 65 do not give rise to 
entitlement to pension credit). 


Interpretation Bulletins: IT-SOOR: RRSPs — death of an annuitant; IT- 
517R: Pension tax credit (archived). 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 
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(3.1) Minimum amounts for 2004 — Each of the 
amounts of $7,131, $6,055 and $606 referred to in 
paragraphs (a) to (c) of the description of B in subsection 
(1) is deemed, for the 2004 taxation year, to be the greater 
of 


(a) the amount in respect thereof that would be used 
for that year if this section were read without reference 
to this subsection, and 


(b) in the case of 
(i) the amounts of $7,131, $8,000, 
(ii) the amounts of $6,055, $6,800, and 


(iii) the amounts of $606, $680. 


History: Subsec. 118(3.1) added by 2001, c. 17, subsec. 93(4), in force 
June 14, 2001. 


(4) Limitations re subsec. (1) — For the purposes of 
subsection (1), the following rules apply: 


(a) no amount may be deducted under subsection (1) 
because of paragraphs (a) and (b) of the description of 
B in subsection (1) by an individual in a taxation year 
for more than one other person; 


(a.1) no amount may be deducted under subsection (1) 
because of paragraph (b) of the description of B in 
subsection (1) by an individual for a taxation year for 
a person in respect of whom an amount is deducted 
because of paragraph (a) of that description by another 
individual for the year if, throughout the year, the per- 
son and that other individual are married to each other 
or in a common-law partnership with each other and 
are not living separate and apart because of a break- 
down of their marriage or the common-law partner- 
ship, as the case may be; 


(b) not more than one individual is entitled to a deduc- 
tion under subsection (1) because of paragraph (b) of 
the description of B in subsection (1) for a taxation 
year in respect of the same person or the same domes- 
tic establishment and where two or more individuals 
otherwise entitled to such a deduction fail to agree as 
to the individual by whom the deduction may be 
made, no such deduction for the year shall be allowed 
to either or any of them; 


(c) where an individual is entitled to a deduction under 
subsection (1) because of paragraph (b) of the descrip- 
tion of B in subsection (1) for a taxation year in re- 
spect of any person, no amount may be deducted be- 
cause of paragraph (c.1) or (d) of that description by 
any individual for the year in respect of the person; 


(d) where an individual is entitled to a deduction under 
subsection (1) because of paragraph (c.1) of the 
description of B in subsection (1) for a taxation year in 
respect of any person, the person is deemed not to be a 
dependant of any individual for the year for the pur- 
pose of paragraph (d) of that description; and 


(e) where more than one individual is entitled to a de- 
duction under subsection (1) because of paragraph 
(c.1) or (d) of the description of B in subsection (1) for 
a taxation year in respect of the same person, 


(i) the total of all amounts so deductible for the 
year shall not exceed the maximum amount that 
would be so deductible for the year by any one of 
those individuals for that person if that individual 
were the only individual entitled to deduct an 
amount for the year because of that paragraph for 
that person, and 


S. 118(5) 


(ii) if the individuals cannot agree as to what por- 
tion of the amount each can so deduct, the Minister 
may fix the portions. 

Related Provisions: 118(6) — Definition of “dependant”. 


History: Para. 118(4)(a.1) amended by 2000, c. 12, subsec. 131(3), appli- 

cable to 2001 et seqg., applicable to 2001 et seq., in force July 31, 2000. 

See also the transitional rules reproduced in the History to 248(1)“com- 

mon-law partner”. The para. formerly read: 
(a.l) no amount may be deducted under subsection (1) because of 
paragraph (b) of the description of B in subsection (1) by an indivi- 
dual for a taxation year for a person in respect of whom an amount 
is deducted because of paragraph (a) of that description by another 
individual for the year if, throughout the year, the person and that 
other individual are married to each other and are not living separate 
and apart because of a breakdown of their marriage; 

Para. 118(4)(a.1) added, paras. 118(4)(c) to (e) amended, by 1999, c. 22, 

subsecs. 31(4), (5), applicable to 1998 et seg. Paras. (c) to (e) formerly 

read: 
(c) where an individual is entitled to a deduction under subsection 
(1) because of paragraph (b) of the description of B in subsection 
(1) for-any person described therein, the person shall be deemed not 
to be a dependant for the year for the purposes of paragraph (1)(d); 
and 
(d) [Repealed] 
(e€) where more than one individual is, in respect of a taxation year, 
entitled to deduct an amount under subsection (1) because of para- 
graph (d) of the description of B in subsection (1) for the same de- 
pendant, the total of all amounts so deductible for the year shall not 
exceed the maximum amount that would be deductible by reason of 
that paragraph for the year by any one of those individuals for that 
dependant if that individual were the only individual entitled to de- 
duct an amount for the year by reason of that paragraph for that 
dependant and, where the individuals cannot agree as to what por- 
tion of the amount each can so deduct, the Minister may fix the 
portions. 

Subsec. 118(4) amended by 1997, c. 25, subsec. 25(7), by substituting 


(a) in para. (a), “because of paragraphs (a) and (b) of the description 
of B in subsection (1)” for “by reason of paragraphs (1)(a) and (b)”, 
(b) in paras. (b) and (c), “because of paragraph (b) of the description 
of B. in subsection (1)” for “by reason of paragraph (1)(b)”, and 
(c) in para. (e), “because of paragraph (d) of the description of B in 
subsection (1)” for “by reason of paragraph (1)(d)’, 

applicable April 25, 1997. 

Para. 118(4)(d) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 

8(2), applicable to 1993 et seq. Para. (d) formerly read: 


(d) no amount may be deducted under subsection (1) by reason of 
paragraph (1)(d) by an individual for a taxation year for a person in 
respect of whom an allowance referred to in subsection 56(5) has 
been paid in the year, except to the extent of the proportion of the 
allowance paid in the year in respect of the person that has been 
included in computing the individual’s income for the year; and 


Interpretation Bulletins: IT-513R: Personal tax credits. 


(5) Support — No amount may be deducted under sub- 
section (1) in computing an individual’s tax payable 
under this Part for a taxation year in respect of a person 
where the individual is required to pay a support amount 
(within the meaning assigned by subsection 56.1(4)) to 
the individual’s spouse or common-law partner or former 
spouse or common-law partner in respect of the person 
and the individual 


(a) lives separate and apart from the spouse or com- 
mon-law partner or former spouse or common-law 
partner throughout the year because of the breakdown 
of their marriage or common-law partnership; or 


(b) claims a deduction for the year because of section 
60 in respect of a support amount paid to the spouse or 
common-law partner or former spouse or common-law 
partner. 


History: The opening words of subsec. 118(5) amended by 2001, c. 17, s. 
243, applicable to 2001 et seg. except that, if a taxpayer and a person have 
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jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 
1999 or 2000 taxation years, the amendment applies to the taxpayer and 
the person in respect of the applicable taxation year and subsequent taxa- 
tion years. That portion formerly read: 


(5) No amount may be deducted under subsection (1) in computing 
an individual’s tax payable under this Part for a taxation year in 
respect of a person where the individual is required to pay a support 
amount (as defined in subsection 56.1(4)) to the individual’s spouse 
or former spouse in respect of the person and the individual 


Subsec. 118(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Subsec. 118(5) amended by 1997, c. 25, subsec. 25(8), applicable to 1997 
et seq. Subsec. (5) formerly read: 


(5) Alimony and maintenance — Where an individual in comput- 
ing the individual’s income for a taxation year is entitled to a deduc- 
tion under paragraph 60(b), (c) or (c.1) in respect of a payment for 
the maintenance of a spouse or child, the spouse or child shall, for 
the purposes of this section (other than the definition “qualified pen- 
sion income” in subsection (7)) be deemed not to be the spouse or 
child of the individual. 


Selected Cases [subsec. 118(5)]: Paustian v. Canada, [1995] 1 
C.T.C. 2395 (TCC) (Entitlement to deduction under para. 60(b) disquali- 
fies deduction under s. 118). 

Interpretation Bulletins: IT-513R: Personal tax credits; IT-530R: Sup- 
port payments. 

Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


(6) Definition of “dependant” — For the purposes of 
paragraphs (d) and (e) of the description of B in subsec- 
tion (1) and paragraph (4)(e), “dependant” of an indivi- 
dual for a taxation year means a person who at any time 
in the year is dependent on the individual for support and 
is 

(a) the child or grandchild of the individual or of the 

individual’s spouse or common-law partner; or 


(b) the parent, grandparent, brother, sister, uncle, aunt, 
niece or nephew, if resident in Canada at any time in 
the year, of the individual or of the individual’s spouse 
or common-law partner. 


Related Provisions: 118(5) — Meaning of “spouse” and “child” where 
alimony or maintenance being paid. 


History: Subsec. 118(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


The opening words of subsec. 118(6) amended by 1997, c. 25, subsec. 
25(9), applicable to 1996 et seq. Those words formerly read: 
(6) For the purposes of paragraphs (1)(d) and (4)(e), “dependant” of 
an individual for a taxation year means a person who at any time in 
the year is dependent on the individual for support and is 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
513R: Personal tax credits. 


(7) Definitions — Subject to subsection (8), for the pur- 
poses of subsection (3), 


‘‘pension income” received by an individual in a taxation 
year means the total of 


(a) the total of all amounts each of which is an amount 
included in computing the individual’s income for the 
year that is 


(1) a payment in respect of a life annuity out of or 
under a superannuation or pension plan, 


(ii) an annuity payment under a registered retire- 
ment savings plan, under an “amended plan” as re- 
ferred to in subsection 146(12) or under an annuity 
in respect of which an amount is included in com- 
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puting the individual’s income by reason of para- 
graph 56(1)(d.2), 

(iii) a payment out of or under a registered retire- 
ment income fund or under an “amended fund” as 
referred to in subsection mes 1), 


ie Proposed Addition — 118(7)“p er sion 
: : ~ income”(a)(iii.1) oF 


i (iii Da Be (other than a payment pee 
in Hanae ie (i)) ae on a ae — | 


(iv) an annuity payment under a deferred profit 
sharing plan or under a “revoked plan” as referred 
to in subsection 147(15), 


(v) a payment described in subparagraph 


147(2)(k)(v), or 


(vi) the amount by which an annuity payment in- 
cluded in computing the individual’s income for 
the year by reason of paragraph 56(1)(d) exceeds 
the capital element of that payment as determined 
or established under paragraph 60(a), and 


(b) the total of all amounts each of which is an amount 
included in computing the individual’s income for the 
year by reason of section 12.2 of this Act or paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952; 

Related Provisions: 104(27) — Flow-out of pension benefits ie trust; 


118(8) — Limitations; 118.7 — Credit for UIV/EI premium and CPP 
contribution. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘qualified pension income” received by an individual in 
a taxation year means the total of all amounts each of 
which is an amount included in computing the indivi- 
dual’s income for the year and described in 


(a) subparagraph (a)(i) of the definition “pension in- 
come” in this subsection, or 

(b) any of subparagraphs (a)(i1) to (vi) or paragraph 
(b) of the definition “pension income” in this subsec- 
tion received by the individual as a consequence of the 
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death of a spouse or common-law partner of the 
individual. 


Related Provisions: 104(27) — Flow-out of pension benefits by trust; 
118(5) — Alimony and maintenance; 118(8)— Limitations; 
Credit for UI/EI premium and CPP contribution; 248(8) — Occurrences as 
a consequence of death. 


History: Para. (b) of the definition “qualified pension income” in subsec. 
118(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 

31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


Para. (b) of “qualified pension income” amended © 1994, c. 7, Sch. VU 

(1993, c. 24), subsec. 52(2), applicable after 1992. Para. (b) formerly read: 
(b) any of subparagraphs (a)(ii) to (vi) or paragraph (b) of the defi- 
nition “pension income” in this subsection received by the indivi- 
dual as a consequence of the death of the spouse (within the mean- 
ing assigned by subsection 146(1.1)) of the individual. 


Interpretation Bulletins: IT-500R: RRSPS — death of an annuitant; 
IT-517R: Pension tax credit (archived). 


(8) Interpretation — For the purposes of subsection (3), 
“pension income” and “qualified pension income” re- 
ceived by an individual do not include any amount that is 


(a) the amount of a pension or supplement under the 
Old Age Security Act or of any similar payment under 
a law of a province; 


(b) the amount of a benefit under the Canada Pension 
Plan or under a provincial pension plan as defined in 
section 3 of that Act; 


(c) a death benefit; 
(d) the amount, if any, by which 


(1) an amount required to be included in computing 
the individual’s income for the year 


exceeds 


(11) the amount, if any, by which the amount re- 
ferred to in subparagraph (1) exceeds the total of all 
amounts deducted by the individual for the year in 
respect of that amount; or 


(e€) a payment received out of or under a salary defer- 
ral arrangement, a retirement compensation arrange- 
ment, an employee benefit plan, an employee trust or a 
prescribed provincial pension plan. 
Related Provisions [subsec. 118(8)]: 118.91 — Individual resident 
in Canada for part of the year; 118.92 — Ordering of credits; 118.93 — 
Credits in separate returns; 118.94— Tax payable by non-resident 
individual. 
Regulations [subsec. 118(8)]: 7800(1) (prescribed provincial pension 
plan). 
Interpretation Bulletins [Subsec. 118(8)]: IT-517R: Pension tax 
credit (archived). 
Definitions [s. 118]: “ “appropriate percentage” — 


amount”, “annuity”, 


248(1); ‘“‘aunt’” — 252(2)(e); “brother”? —252(2); “Canada” — 255; 
“child” — 118(5), 252(1); “common-law partner’, “common-law partner- 
ship” — 248(1); “consequence of the death” — 248(8); “death benefit” — 
248(1); “deferred profit sharing plan” — 147(1), 248(1); “dependant” — 
118(5), (6); “employee benefit plan” — 248(1); “grandparent” — 252(2); 
“individual” — 248(1); “Minister” —248(1); “money purchase provi- 
sion” — 147.1(1); “nephew”, “niece” — 252(2)(g); “parent” — 252(2); 
“pension income” — 118(7), (8); “person”, “prescribed” — 248(1); “prov- 
ince’ — Interpretation Act 35(1); “qualified pension income” — 118(7), 
(8); “real servitude” — Quebec Civil, Code art. 1177; “received” — 
248(7); “registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1); “related’”” — 251(2); “resident in Canada” — 250; “salary deferral 
arrangement”, “self-contained domestic establishment” — 248(1); “sis- 
ter” —252(2); “spouse” — 118(5); “tax payable’ — 248(2); “taxation 
year” — 249; “uncle” — 252(2)(e). 


Interpretation Bulletins [s. 118]: IT-83R3: Non-profit organiza- 
tions — Taxation of income from property; IT-171R2: Non-resident indi- 
viduals — computation of taxable income earned in Canada and non-re- 
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fundable tax credits (archived); IT-326R3: Returns of deceased persons as 
“another person”; IT-393R2: Election re tax on rents and timber royal- 
ties — non-residents; IT-495R2: Child care expenses; IT-516R2: Tuition 
tax credit; IT-519R2: Medical expense and disability tax credits and at- 
tendant care expense deduction. 


Information Circulars [s. 118]: 92-3: Guidelines for refunds beyond 
the normal three year period. 


118.1 (1) Definitions — In this section 


“total charitable gifts” of an individual for a taxation 
year means the total of all amounts each of which is the 
fair market value of a gift (other than a gift the fair market 
value of which is included in the total Crown gifts, the 
total cultural gifts or the total ecological gifts of the indi- 
vidual for the year) made by the individual in the year or 
in any of the 5 immediately preceding taxation years 
(other than in a year for which a deduction under subsec- 
tion 110(2) was claimed in computing the individual’s 
taxable income) to 


 Sroboaed Amendment — 118. 1(1)“total - 
_ Charitable gifts” opening words 


“total charitable gifts”, in respect of an individual fest a 
taxation year, means the total of all amounts each of 
which is the eligible amount of a gift (other than a gift 
described in oe deGnition” ‘total Crown gifts”, “total 
cultural belts © 


Hee cia oF ae 2 at by the 


the individual’s taxable repasotese to 


272 004. draft legislation, anes 512), 
will amend the opening words of the definition “total charitable gifts” in 
subsec. 118.1(1) to iad as epove, pppligable to gifts made after Decem- 
ber 20, 2002. 


Technical Notes: Subsection” 118. 1a) provides ‘teenatpns 

of the terms “total charitable gifts”, “total Crown gifts”, “total 
cultural gifts” and “total ecological gifts”. These definitions ap- 
ply for the purpose of the tax credit available under subsection 

118.1(3) of the Act to individuals who make such gifts. The 

amount of a gift that is eligible for a tax credit is, generally, the 

fair market value of the property dispared of by the individual 

in the making of the gift. 


The definitions “total charitable gifts”) “total Crown gifts”, 
tal cultural gifts” and “total ecological gifts” in Se cibk 
118.1(1) are amended, as a consequence of the addition of new 
subsection 248(30) of the Act, to provide that the amount that 
qualifies for the credit under subsection 118. 1G) i is the “eligi- 
ble amount” of a gift. 


In addition, the definition of “total charitable gifts” and the def- 
inition of “total ecological gifts” in subsection 118.1(1) are ex- 
panded to include a gift to a municipal or public body perform- 
ing a function of government in Canada. 


The amendments to subsection 118.1(1) apply in respect of 
gifts made after December 20, 2002, except that the amend- 
ments to paragraph (d.1) of the definition of “total charitable 
gifts” and paragraph (c) of the definition of “total ecological 
gifts” apply in respect of gifts made after May 8, 2000. 


32 ie 


(a) a registered charity, 
(b) a registered Canadian amateur athletic association, 


(c) a housing corporation resident in Canada and ex- 
empt from tax under this Part because of paragraph 
149(1)(i), 


(d) a Canadian municipality, 


Proposed Amendment — 118.1(1)“total 
charitable gifts”(d), (d.1) 


(d) a municipality in Canada, 


S. 118.1(1) tot 


(d.1) a municipal or public body performing a func- : 
tion of government in Canada, 2 
Application: The February 2h 2004 draft leisaion, 


opening words toe 


(e) the United Nations or an agency thereof, 


(f) a university outside Canada that is prescribed. to be 
a university the student body of which ordinarily in- 
cludes students from Canada, 


(g) a charitable organization outside Canada to which 
Her Majesty in right of Canada has made a gift during 
the individual’s taxation year or the 12 months imme- 
diately preceding that taxation year, or 


(g.1) Her Majesty in right of Canada or a province, 
to the extent that those amounts were 


(h) not deducted in computing the individual’s taxable 
income for a taxation year ending before 1988, and 


(1) not included in determining an amount that was de- 
ducted under this section in computing the indivi- 
dual’s tax payable under this Part for a preceding taxa- 
tion year; 


Related Provisions: 43.1(1) — Charitable gifts excluded from rules re 
life interests in real property; 46(1), (5) — Capital gain on certain dona- 
tions of art and other property; 69(1)(b)(ii) — Donor deemed to have dis- 
posed of property at fair market value; 94(1)“specified charity” [pro- 
posed] — Charity as beneficiary of non-resident trust; 110(1)(d.01) — 
Deduction on donating employee stock-option shares to charity; 
110.1(1)(a) — Parallel deduction for corporations; 118.1(1)‘total 
gifts’(a)(ii) — Charitable gifts limited to 75% of net income; 
118.1(2.1) — Ordering of claims; 118.1(5.1), (5.2) — Designation of 
charity as beneficiary of insurance policy; 118.1(5.3) — Designation of 
charity as beneficiary of RRSP or RRIF; 118.1(6)(b)@) — Reduced gain 
or recapture on donation of property to charity; 118.1(10.1) — Determina- 
tion of value of cultural property; 118.1(13) — Donation of non-qualify- 
ing securities; 118.1(16) — Loanback arrangements; 143(3.1) — Hutterite 
colonies — election re gifts; 149.1(6.4) — Donations to registered na- 
tional arts service organization; 237.1(1)“gifting arrangement’, “tax shel- 
ter” — Tax shelter registration requirement; 248(30)-(33) — Determina- 
tion of eligible amount; 248(35)-(37) — Value of gift limited to cost if 
acquired within 3 years or as tax shelter; Canada-U.S. Tax Treaty:Art. 
XXI:6 — Donations to U.S. charities qualify for taxpayer with U.S.- 
source income; Canada-U.S. Tax Treaty:Art. XXIX-B:1 — Property left 
to U.S. charity on death. 


History: Para. (g.1) added to the definition “total charitable gifts” in sub- 
sec. 118.1(1) by 1998, c. 19, subsec. 22(1), applicable to taxation years 
that begin after 1996. 


The opening words of. the definition “total charitable gifts” in subsec. 
118.1(1) amended by 1996, c. 21, subsec. 23(1), applicable to gifts made 
after February 27, 1995. The opening words formerly read: 


“total charitable gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 
(other than a gift the fair market value of which is included in the 
total Crown gifts or the total cultural gifts of the individual for the 
year, or would have been so included for a preceding taxation year 
if this section had applied to that preceding year) made by the indi- 
vidual in the year or in any of the 5 immediately preceding taxation 
years (other than in a year for which a deduction under subsection 


Income Tax Act, Part I, Division E 


110(2) was claimed in computing the individual’s taxable income) 
to 


Definition “total charitable gifts” amended by 1994, c. 7, Sch. II (1991, ¢. 
49), subsec. 88(1), applicable after December 11, 1988. That definition 
formerly read: 


“total charitable gifts” of an individual for a taxation year means the 
total of all amounts each of which is the amount of a gift made by 
the individual in the year or in one of the 5 immediately preceding 
taxation years to 


(a) a registered charity, 
(b) a registered Canadian amateur athletic association, 


(c) a housing corporation resident in Canada and exempt from 
tax under this Part by paragraph 149(1)q), 


(d) a Canadian municipality, 
(e) the United Nations or an agency, thereof, 


(f) a university outside Canada prescribed to be a university the 
student body of which ordinarily includes students from Can- 
ada, or 


(g) a charitable organization outside Canada to which Her Maj- 
esty in right of Canada has made a gift during the individual’s 
taxation year or the 12: months immediately preceding that taxa- 
tion year, 


to the extent that the amounts of those gifts have been neither 


(h) deducted in computing the individual’s taxable income for a 
taxation year preceding 1988, nor 


(1) used in determining an amount that has been deducted under 
this section in computing the individual’s tax payable under this 
Part for a preceding taxation year, 


but, where the individual has claimed a deduction under subsection 
110(2) in computing the individual’s taxable income for a taxation 
year, does not include the amount of any gift made in that year; 


Selected Cases [subsec. 118.1(1)“total charitable gifts”): 
Woolner v. R., [2000] 1 C.T.C. 35 (FCA) (Anticipated benefit deprives 
“gift” of essential eleemosynary quality); Burns v. MNR, [1990] 1 C.T.C. 
350 (FCA) (Donations to registered amateur athletic association not 
“gifts” where taxpayer paying for daughter’s training); Guertin, Antoine, 
Ltée vy. R., [1988] 1 C.T.C. 117 (FCA) (Loan for interest to company by 
foundation made from amounts donated to foundation by company not ar- 
tificial transactions); R. v. McBurney, [1985].2 C.T.C. 214 (FCA); leave to 
appeal to SCC refused (1986), 65 N.R. 320 (note), (sub nom. McBurney v. 
MNR) (Mere lack of legal obligation to contribute to religious schools not 
sufficient to create gifts); R. v. Zandstra, [1974] C.T.C. 503.(FCTD) (Of 
amounts paid to Christian school, $200 per child held to be tuition; excess 
charitable). 


Regulations: 3503, Sch. VIII (prescribed universities). 


Forms: RC4142: Tax advantages of donating to.a charity [guide]; T1236: 
Qualified donees worksheet. 


Interpretation Bulletins: See lists at end of 118.1(1) and at end of 
VSS: 


Information Circulars: 75-23: Tuition fees and charitable donations 
paid to privately supported secular and religious schools; 84-3R5: Gifts to 
certain charitable organizations outside Canada. See also. list. at.end of 
118.1. 


I.T. Technical News: No. 17 (loan of property as a gift), ... 


Registered Charities Newsletters: 1 (donation of services); 2: (issu- 
ing official donation receipts where there are prizes); 3 (gifts of property 
other than cash); 4 (issuing receipts for gifts of art); 6 (can registered char- 
ities issue donation tax receipts for tuition fees?; the “art” of issuing offi- 
cial donation receipts); 7 (fundraising golf tournaments; fundraising auc- 
tions); 8 (further questions on golf tournaments; directed donations; 
issuing receipts for gifts of art; gifts of units ina hedge fund; membership 
fees; official donation receipts — Quebec donors); 9 (how do you estab- 
lish the value of gifts-in-kind?); 11 (audit of tax preparer lands registered 
charities in hot water); 12 (valuing gifts of public securities); 14 (abusive 
donation scheme not allowed); 16 (donations of items of a speculative 
value); 18 (charitable donation tax shelter arrangements; what is a gift in 
kind?; how should charitable gifts in kind be valued?; donation of time- 
shares, including recreational property; can businesses receive receipts for 
donations made out of their inventory?; can shares or stock options be 
gifts?; can a charity issue.a charitable receipt for a court-ordered pier. 
made to it?). 


Charities Policies: CPC-006: Gift-in-kind; CPC-008: Giexarpyiieni 
to a registered charity instead of paying union dues; CPC-012: Out of 
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pocket expenses; CPC-017: Official donation receipts — gifts of services; 
CPC-018: Official donation receipts — gifts out of inventory; CPC-019: 
Official donation receipts — payment for participation in a youth band or 
choir; CPC-025: Gift — expenses — Wolintoer, CPS-018: Donations of 
gift certificates. 


“total Crown gifts” of an individual for a taxation year 
means the total of all amounts each of which is the fair 
market value of a gift (other than a gift the fair market 
value of which is included in the total cultural gifts or the 
total ecological gifts of the individual for the year) made 
by the individual in the year or in any of the 5 immedi- 
ately preceding taxation years to Her Majesty in right of 
Canada or a province, to the extent that those amounts 


were 


opening eae moe _ 


(a) not deducted in computing the individual’s taxable 
income for a taxation year ending before 1988, 


(b) not included in determining an amount that was 
deducted under this section in computing the indivi- 
dual’s tax payable under this Part for a preceding taxa- 
tion year, and 


(c) in respect of gifts made before February 19, 1997 
or under agreements in writing made before that day; 


History: Para. (c) added to the definition “total Crown gifts” in subsec. 
118.11) by 1998, c. 19, subsec. 22(2), applicable to taxation years that 
begin after 1996. 


The opening words of, the definition “total Crown gifts” in subsec. 
118.1(1) amended by 1996, c. 21, subsec. 23(2), applicable to gifts made 
after February 27, 1995. The opening words formerly read: 


“total Crown gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 
(other than a gift the fair market value of which is included in the 
total cultural gifts of the individual for the year, or would have been 
so included for a preceding taxation year if this section had applied 
to that preceding year) made by the individual in the year or in any 
of the 5 immediately preceding taxation years to Her Majesty in 
right of Canada or a province, to the extent that those amounts were 


Definition “total Crown gifts” in subsec. 118.1(1) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 88(1), applicable after December 11, 1988. 
That definition formerly read: 
“total Crown gifts” of an individual for a taxation year means the 
total of all amounts each of which is the amount of a gift made by 
the individual in the year or in one of the 5 immediately preceding 
taxation years to Her Majesty in right of Canada or to Her Majesty 
in right of a province, to the extent that the amounts of those gifts 
have been neither 
(a) deducted in computing the individual’s taxable income for a 
taxation year preceding 1988, nor 
(b) used in determining an amount that has been deducted under 
this section in computing the individual’s tax payable under this 
Part for a preceding taxation year; 
Selected Cases [subsec. 118.1(1)“total Crown gifts”): Hudson 
Bay Mining and Smelting Co. Ltd. v. Canada, [1989] 2 C.T.C. 309 (FCA); 


Computation of Tax: Individuals 


S. 118.1(1) tot 


leave to appeal to SCC refused (1990), 106 N.R. 16 (note) (“Gift” to 
Crown corporation after latter acquired facilities from taxpayer neither 
separate transaction nor deductible). 


Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 
I.T. Technical News: No. 17 (loan of property as a gift). 
Forms: T1236: Qualified donees worksheet. 


‘total cultural gifts” of an individual for a taxation year 


means the total of all amounts each of which is the fair 
Leo value of a gift 


- Proposed : mendment — 118. 1(1 stot a 
| ral Heh opening words. ik 


opening w« ds abc 
(a) of an ane that the Canadian Cultural Property 
Export Review Board has determined meets the crite- 


ria set out in paragraphs 29(3)(b) and (c) of the Cul- 
tural Property Export and Import Act, and 


(b) that was made by the individual in the year or in 
any of the 5 immediately preceding taxation years to 
an institution or a public authority in Canada that was, 
at the time the gift was made, designated under sub- 
section 32(2) of the Cultural Property Export and Im- 
port Act either generally or for a specified purpose re- 
lated to that object, 


to the extent that those amounts were 


(c) not deducted in computing the individual’s taxable 
income for a taxation year ending before 1988, and 


(d) not included in determining an amount that was 
deducted under this section in computing the indivi- 
dual’s tax payable under this Part for a preceding taxa- 
tion year; 
Related Provisions: 39(1)(a)(i.1) — No capital gain on gift of cultural 
property to designated institution; 110.1(1)(c) — Parallel deduction for 
corporations; 118.1(1)“total gifts’(c) — Cultural gifts not limited to 75% 
of net income; 118.1(2.1) — Ordering of claims; 118.1(6)(b)(@) — Re- 
duced recapture on donation of property to charity; 118.1(7.1) — Gifts of 
cultural property — deemed proceeds; 118.1(10) — Determination of fair 
market value; 118.1(10.1) — Determination of value by Cultural Property 
Export Review Board; 143(3.1) — Election in respect of gifts; 207.3 — 
Tax on institution that disposes of cultural property; 248(30)-(33) — De- 
termination of eligible amount; 248(35)-(37) — Value of gift limited to 
cost if acquired within 3 years or as tax shelter. 


History: Definition “total cultural gifts” in subsec. 118.1(1) amended by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 88(1), applicable after December 
11, 1988. That definition formerly read: 


“total cultural gifts” of an individual for a taxation year means the 
total of all values each of which is the value of a gift 


(a) of an object that the Canadian Cultural Property Export Re- 
view Board has determined meets all the criteria set out in 
paragraphs 29(3)(b) and (c) of the Cultural Property Export 
and Import Act, 


(b) that neither is included in the total charitable gifts or the 
total Crown gifts of the individual for the year, nor would have 
been so included in a preceding taxation year had this section 
been applicable to that preceding year, and 


(c) that was made by the individual in the year or in one of the 5 
immediately preceding taxation years to an institution or public 
authority in Canada that was, at the time the gift was made, 
designated under subsection 32(2) of the Cultural Property Ex- 
port and Import Act either generally or for a purpose related to 
the object referred to in paragraph (a) 
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to the extent that the values of those gifts have been neither 


(d) deducted in computing the individual’s taxable income for a 
taxation year preceding 1988, nor 


(e) used in determining an amount that has been deducted under 
this section in computing the individual’s tax payable under this 
Part for a preceding taxation year; 


Selected Cases [subsec. 118.1(1)“total cultural gifts”): Chabot v. 
R., [2000] 2 C.T.C. 2546 (TCC) (Artwork not owned and could not be 
donated); Hudson Bay Mining and Smelting Co. Ltd. v. Canada, {1989} 2 
C.T.C. 309 (FCA); leave to appeal to SCC refused (1990), 106 N.R. 16 
(note) (“Gift” to Crown corporation after latter acquired facilities from 
taxpayer neither separate transaction nor deductible); Friedberg v. MNR, 
[1989] 1 C.T.C. 274 (FCTD); aff'd in part [1992] 1 C.T.C. 1 (FCA); leave 
to appeal to SCC refused (July 2, 1992), Doc. 22990 [unreported]. Fair 
market value of collections donated to museum deductible despite cost to 
taxpayer below fair market value). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. See also list at end of 118.1. 


I.T. Technical News: No. 17 (loan of property as a gift). 


‘total ecological gifts’? of an individual for a taxation 
year means the total of all amounts each of which is the 
fair market value of a gift (other than a gift the fair market 
value of which 1s included in the total cultural gifts of the 
individual for the year) of land, including a servitude for 
the use and benefit of a dominant land, a covenant or an 
easement, the fair market value of which is certified by 
the Minister of the Environment and that is certified by 
that Minister, or a person designated by that Minister, to 
be ecologically sensitive land, the conservation and pro- 
tection of which is, in the opinion of that Minister, or that 
person, important to the preservation of Canada’s envi- 
ronmental heritage, which gift was made by the indivi- 
dual in the year or in any of the nis immediately preced- 
ing taxation years to 


(a) Her Majesty in right of Canada or a province or a 
municipality in Canada, or 


(b) a registered charity one of the main purposes of 
which is, in the opinion of the Minister of the Environ- 
ment, the conservation and protection of Canada’s en- 
vironmental heritage, and that is approved by that 
Minister, or that person, in respect of that gift, 


to the extent that those amounts were not included in de- 
termining an amount that was deducted under this section 
in computing the individual’s tax payable under this Part 
for a preceding taxation year; 


Proposed Amendment — 118. ak total 
ecological gifts” — 


“total beolbateal gifts”, in respect of an indiviceial for a 
taxation year, means the total of all amounts each of 


which is the eligible amount of a gift (other than a gift : 


described in the definition “total cultural gifts”) of land : 


(including a covenant or an easement to which land is | 


subject or, in the case of land i in the Province of Quebec, 
a real servitude) if 


(a) the fair market value of the oe is codified a the 
Minister of the Environment, 


(b) the land is certified by that Neinier or euy a per- 
son designated by that Minister, to be ecologically 
sensitive land, the conservation and protection of 
which is, in the opinion of that Minister or that per- 
son, important to the preservation of Canada’s envi- 
ronmental heritage, and 


(c) the gift was made by the bradvichial’t in the year or 
in any of the five preceding taxation years to 


(i) Her Majesty in right of Canada or of a 
province, 


Income Tax Act, Part I, Division E 


(ida municipality in Canada, — 
_ (ii) a municipal or public body PEGA a 
_. function of. government in Canada, or ae 


(iv) a registered charity one of the main suFpeSES 
_of which is, in the opinion of that Minister, the 
_ conservation and protection of Canada’s environ- 
mental heritage, and that is approved by that — 
_ Minister or that person in respect of the gift, 


sb “ the extent that those amounts were not included i in 
_ determining an amount that was deducted under this — 
section in computing the individual’s tax payable 


under this Part for a preceding taxation year; 
Applicaton: The es 27, 2004 draft vaio subsec. 51(1), 


Related Provisions: 38(a.2) — Reduced capital gain inclusion on eco- 


logical gift; 110.1(1)(d) — Parallel deduction for corporations; 
118.1(1)“total gifts’(d) — Ecological gifts not limited to 20% of net in- 
come; 118.1(2.1) — Ordering of claims; 118.1(10.1)-(10.5) — Determi- . 
nation of fair market value by Minister of the Environment; 118.1(12) — 
Fair market value of ecological servitude, covenant or easement; 
207.31 — Tax if donee disposes of the property; 248(30)-(33) — Deter- 
mination of eligible amount. 

History: The opening words of the definition “total ecological gifts” in 
subsec. 118.1(1) amended by 2001, .c. 17, subsec. 94(1), applicable in re- 
spect of gifts made, or proposed to be made, after February 27, 2000. The 
opening words formerly read: 


“total ecological gifts” of an individual for a taxation year means 
the total of all amounts each of which is the fair market value of a 
gift (other than a gift the fair market value of which is included in 
the total cultural gifts of the individual for the year) of land, includ- 
ing a servitude for the use and benefit of a dominant land, a cove- 
nant or an easement, that is certified by the Minister of the Environ- 
ment, or a person designated by that Minister, to be ecologically 
sensitive land, the conservation and protection of which is, in the 
opinion of that Minister, or that person, important to the preserva- 
tion. of Canada’s environmental heritage, which gift was made by 
the individual in the year or in any of the 5 immediately preceding 
taxation years to 


Para. (a) of the definition “total ecological gifts” in subsec. 118.1(1) 
amended by 1998, c. 19, subsec. 22(3), applicable to gifts made after Feb- 
ruary 18, 1997. Para. (a) formerly read: 


(a) a Canadian municipality, or 


The definition “total ecological gifts” added to subsec, 118.1(1) by 1996, 
c. 21, subsec. 23(4), applicable to gifts made after February 27, 1995. 


1.T. Technical News: No. 17 (loan of property as a gift). 
“total gifts’ of an individual for a taxation year means 
the total of 

(a) the least of 


(i) the individual’s total charitable gifts for the 
year, 

(11) the individual’s income tor the year where the 
individual dies in the year or in the following taxa- 
tion year, and 

(111) in any other case, the lesser of the individual’s 
income for the year and the amount determined by 
the formula 


0.75A. +.0.25 (B+C+D—E) 
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where 


A is the individual’s income for the year, 


B 


of a gift. 
‘ 


E 


ble gifts for the lag 


_ charitable aif ee ines ta 
ey am: int oT the | 


ensure that the ces income limit ke applies to : 
tion of a taxable ae ae me telates to the clisble amount _ 


is the total of all amounts each of which is a 
taxable capital gain of the individual for the 
year from a disposition that is the making of a 
gift made by the individual in the year, which 
gift is included in the individual’s total charita- 


“total gifts” in siibeec 118. ane to read as abou i 
made after Boonber 20,200. - 


is the total of all amounts each of which is a 
taxable capital gain of the individual for the 
year, because of subsection 40(1.01), from a 
disposition of a property in a preceding taxation 
year, 

is the total of all amounts each of which is de- 
termined in respect of the individual’s deprecia- 
ble property of a prescribed class and equal to 
the lesser of 


(A) the amount included under subsection 
13(1) in respect of the class in computing 
the individual’s income for the year, and 


(B) the total of all amounts each of which is 
determined in respect of a disposition that is 
the making of a gift of property of the class 
made by the individual in the year that is in- 
cluded in the individual’s total charitable 
gifts for the year and equal to the lesser of 


(I) the proceeds of disposition of the pro- 
perty minus any outlays and expenses to 
the extent that they were made or in- 
curred by the individual for the purpose 
of making the disposition, and 


(II) the capital cost to the individual of 
the property, and 


is the total of all amounts each of which is the 
portion of an amount deducted under section 
110.6 in computing the individual’s taxable in- 
come for the year that can reasonably be con- 
sidered to be in respect of a gift referred to in 
the description of B or C, 


S. 118.1(1) 


(b) the individual’s total Crown gifts for the year, 
(c) the individual’s total cultural gifts for the year, and 


(d) the individual’s total ecological gifts for the year. 


Related Provisions: 248(35)-(37) — Value of gift limited to cost if 
acquired within 3 years or as tax shelter; 257 — Formula cannot calculate 
to less than zero. 

History: 1999, c. 22, s. 33 provides the following special rule, applicable 
to taxation years that ended after November 15, 1997 and before 1998. 


For the purposes of the Act, if 


(a) a taxpayer made a gift at any particular time before February 
1998, and after the end of a taxation year that ended after No- 
vember 15, 1997 and before 1998, that would be deductible 
under section 110.1 or 118.1 of the Act in computing the tax- 
payer’s taxable income or tax payable under Part I of the Act 
for the year if it were made immediately before the end of the 
year, 

(b) the gift was a gift of tangible property (other than real pro- 
perty) or a gift by cash, cheque, credit card or money order, 


(c) the gift was not made 
(i) through a payroll deduction, or 


(ii) where the taxpayer died after 1997, by the taxpayer’s 
will, and 


(d) the taxpayer so elects in the taxpayer’s return of income 
under the Act for the year or by notifying the Minister of Na- 
tional Revenue in writing before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a 
gift of tangible property, to have disposed of the property immedi- 
ately before the end of the taxpayer’s taxation year that ended 
before 1998 and not to have done so at the particular time. 


Subpara. (a)(iii) of the definition “total gifts” in subsec. 118.1(1) amended 
by 1998, c. 19, subsec. 22(4), applicable to taxation years that begin after 
1996. Subpara. (a)(ii1) formerly read: 


(111) in any other case, the amount determined by the formula 


0.5(A + B -C) 
where 
A is the individual’s income for the year, 


Bis the total of all amounts each of which is the amount of a 
taxable capital gain from a gift of property made by the indivi- 
dual in the year to a donee described in the definition “total 
charitable gifts”, and 


C is the total of all amounts each of which is the portion of an 
amount deducted under section 110.6 in computing the indivi- 
dual’s taxable income for the year that can reasonably be con- 
sidered to be in respect of a gift of capital property made by the 
individual in the year to a donee described in the definition “to- 
tal charitable gifts”, 


Para. (a) of the definition “total gifts” in subsec. 118.1(1) amended by 
1997, c. 25, s. 26, applicable to 1996 et seq. and, where an individual dies 
in 1996, to the individual’s 1995 taxation year. Para. (a) formerly read: 


(a) the lesser of 
(i) the individual’s total charitable gifts for the year, and 
(ii) '/s of the individual’s income for the year, 


Para. (d) of the definition “total gifts” in subsec. 118.1(1) added by 1996, 
c. 21, subsec. 23(3), applicable to gifts made after February 27, 1995. 


Definition “total gifts” in subsec. 118.1(1) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 88(1), applicable after December 11, 1988. That def- 
inition formerly read: 


“total gifts” of an individual for a taxation year means the total of 
(a) the lesser of 
(i) the individual’s total charitable gifts for the year, and 


(ii) /s of the individual’s income for the year computed 
without reference to subsection 137(2), 


(b) the individual’s total Crown gifts for the year, and 
(c) the individual’s total cultural gifts for the year. 
I.T. Technical News: No. 17 (loan of property as a gift). 


Interpretation Bulletins [subsec. 118.1(1)]: IT-110R3: Gifts and 
official donation receipts; IT-226R: Gift to a charity of a residual interest 
in real property or an equitable interest in a trust; IT-288R2: Gifts of capi- 
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tal properties to a charity and others; IT-297R2: Gifts in kind to charity 
and others; IT-407R4: Dispositions of cultural property to designated Ca- 
nadian institutions; IT-504R2: Visual artists and writers. See also list at 
end of s. 118.2. 


Information Circulars: See list at end of s. 118.1. 


(2) Proof of gift — A gift shall not be included in the 
total charitable gifts, total Crown gifts, total cultural gifts 
or total ecological gifts of an. individual unless. the making 
of the gift is proven by filing with the Minister 


bil sects Amendment, — 118. 1(2) ope ng _ 
Fuss ] 


Application: ‘The Pebriary ¢ 27, 2004 deat Ie 
will amend the opening words of subsec. 118.12 
plicable to gifts made after December 20, 2002 
Technical Notes (December 20, 200 
118.1(@) provides that an amount in respect of: 
vidual — not be Hanes in 1 the am 


issued by. a eee ofesnizatica'| in “resp eC I 
in addition to the information already 
of and the amount a advantage 
amount of the silt. - _ 
For additional oe see the coe to new subsection 
248(30) and (31) regarding the eligible amount and ae mount — 
of the advantage in respect of a gift. - _ _ 


(a) a receipt for the gift that contains prescribed 
information; 


(b) in the case of a gift described in the definition “‘to- 
tal cultural gifts” in subsection (1), the certificate is- 
sued under subsection 33(1) of the Cultural Property 
Export and Import Act; and 


(c) in the case of a gift described in the definition “to- 
tal ecological gifts” in subsection (1), both certificates 
referred to in that definition. 


- Proposed Amendment — Su pensio: 
_. charity’s tax-receipting privilege: 
Federal budget, Supplementary eee 


2004: [See at beginning of 149.1, under the head 
Intermediate Taxes and Penalties” — ed] 


Related Provisions: 110.1(2)— Parallel rule for corporations; 
149.1(1)“disbursement quota”’A — Charity must disburse 80% of re- 
ceipted gifts; 188(1) — Revocation tax where registration of charity is re- 
voked; 230(2)— Books and records to be kept by charity; 
248(30)-(33) — Determination of eligible amount. 


History: Subsec. 118.1(2) amended by 2001, c. 17, subsec. 94(2), appli- 
cable in respect of gifts made, or proposed to be made, after February 27, 
2000, except that the subsec., as amended, shall be read without reference 
to para. 118.1(2)(b) in respect of gifts made before December 21, 2000. 
That subsec. formerly read: 


(2) A gift shall not be included in the total charitable gifts, total 
Crown gifts, total cultural gifts or total ecological gifts of an indivi- 
dual unless the making of the gift is proven by filing with the Min- 
ister a receipt therefor that contains prescribed information. 
Subsec. 118.1(2) amended by 1996, c. 21, subsec. 23(5), applicable to 
gifts made after February 27, 1995. That subsec. formerly. read: 


(2) A gift shall not be included in the total charitable gifts, total 
Crown gifts or total cultural gifts of an individual unless the making 
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of the gift is proven by filing with the Minister a receipt therefor 
that contains prescribed information. 


Selected Cases [subsec. 118.1(2)]: Céré v. R., [1999] 3 C.T.C. 2373 
(TCC) (Gifts valid but valuations exaggerated; penalties upheld). 


Regulations: 3501 (prescribed information). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. See also list at end of s. 118.1. 


Information Circulars: See list at end of s. 118.1. 
Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Registered Charities Newsletters: See under 118.1(1)‘total charita- 
ble gifts” and Reg. 3501(1). 


(2.1) Ordering — For the purposes of determining the 
total charitable gifts, total Crown gifts, total cultural gifts 
and total ecological gifts of an individual for a taxation 
year, no amount in respect of a gift described in any of 
the definitions of those expressions and made in a particu- 
lar taxation year shall be considered to have been in- 
cluded in determining an amount that was deducted under 
this section in computing the individual’s tax payable 
under this Part for a taxation year until amounts in respect 
of such gifts made in taxation years preceding the particu- 
lar year that can be so considered are so considered. 


Related Provisions: 110.1(1.1)(b) — Parallel rule. for 


corporations. 


History: Subsec. 118.1(2.1) added by 1998, c. 19, subsec. 22(5), applica- 
ble to taxation years that begin after 1996. 


ordering 


(3) Deduction by individuals for gifts — For the | 
purpose of computing the tax payable under this Part by 
an individual for a taxation year, there may be deducted 
such amount as the individual claims not exceeding the 
amount determined by the formula 


(A x B) + [C x (D-B)] 
where 
A. is the appropriate percentage for the year; 


Bis the lesser of $200 and the individual’s total gifts for 
the year; 


C is the highest percentage referred to in subsection 
117(2) that applies in determining tax that might be 
payable under this Part for the year; and 


D is the individual’s total gifts for the year. 


Related Provisions: 37(5) — Scientific research and experimental de- 
velopment expenditures; 110(2) — Deduction for member of religious or- 
der who has taken vow of perpetual poverty; 110.1 — Deduction for gifts 
by corporations; 117(1) — Tax payable under this Part; 118.1(4)-(5.3) — 
Gift on death; 118.1(5.4), (6) — Gift of capital property — designation of 
value; 118.1(7) — Gift of art by artist; 118.1(13)-(20) —No credit for 
gift of non-qualifying securities; 118.91 — Individual resident in Canada 
for part of the year; 118.95(a), 128(2)(e)(Gii)(B), 128(2)(f)(iv), 
128(2)(g)(Gi)(B) — Application to bankrupt individual; 152(6) —- Reas- 
sessment; 164(5), (5.1) — Effect of carryback of loss. 


History: Subsec. 118.1(3) amended by 1995, c. 3. s. 34, applicable to 
1994 et seq. Subsec. (3) formerly read: 


(3) For the purpose of computing the tax payable under this Part by 
an individual for a taxation year, there may be deducted such 
amount as the individual may claim not exceeding an amount deter- 
mined by the formula 


(A x B)+(C x (D-B)) 
where 
A. is the appropriate percentage for the year; 
B__ is the lesser of $250 and the individual’s total gifts for the year; 


C is the highest percentage referred to in subsection 117(2) that is 
applicable in determining tax that might be payable under this 
Part for the year; and 


D sis the individual’s total gifts for the year. 
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Selected Cases [subsec. 118.1(3)]: Klotz v. R., 2004 CarswellNat 
303 (TCC) (Value of gift not supported by evidence). 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual inter- 
est in real property or an equitable interest in a trust; IT-297R2: Gifts in 
kind to charity and others; IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. See also list at end of s. 118.1. 


Information Circulars: 75-23: Tuition fees and charitable donations 
paid to privately supported secular and religious schools. 


Registered Charities Newsletters: See under 118.1(1)‘total charita- 
ble gifts”. 


(4) Gift in year of death — Subject to subsection (13), 
a gift made by an individual in the particular taxation year 
in which the individual dies (including, for greater cer- 
tainty, a gift otherwise deemed by subsection (5), (5.2), 
(5.3), (7), (7.1), (13) or (15) to have been so made) is 
deemed, for the purpose of this section other than this 
subsection, to have been made by the individual in the 
preceding taxation year, and not in the particular year, to 
the extent that an amount in respect of the gift is not de- 
ducted in computing the individual’s tax payable under 
this Part for the particular year. 


Related Provisions: 70(5) — Deemed disposition of property immedi- 
ately before death; 118.1(5) — Gift made by will deemed made in year of 
death. 


History: Subsec. 118.1(4) amended by 2001, c. 17, subsec. 94(3), to sub- 
stitute “subsection (5), (5.2), (5.3), (7), (7.1), (13) or (15)” for “subsection 
(5), (13) or (15), applicable in respect of deaths that occur after 1998. For 
taxation years before 2000, subsec. 118.1(4) is read without reference to 
subsecs. 118.1(7) and (7.1) except that, where a taxpayer or a taxpayer’s 
legal representative notifies the Minister of National Revenue in writing 
before 2002 of the intention of the taxpayer or the taxpayer’s legal repre- 
sentative that this subsection apply in respect of a gift made after 1996 and 
before 2000, subsec. 118.1(4), as amended, applies to the taxation year in 
which the gift was made and shall be read, in respect of the 1996 to 1998 
taxation years, without reference to subsecs. 118.1(5.2) and (5.3). 


Subsec. 118.1(4) amended by 1998, c. 19, subsec. 22(6), applicable to 
gifts made after July 1997. Subsec. 118.1(4) formerly read: 


(4) Time of gift — For the purposes of this section, a gift made by 
an individual in the taxation year in which the individual dies shall 
be deemed to have been made by the individual in the immediately 
preceding taxation year to the extent that an amount in respect 
thereof is not deducted in computing the individual’s tax payable 
under this Part for the taxation year in which the individual dies. 


Interpretation Bulletins: IT-288R2: Gifts of capital properties to a 
charity and others; IT-407R4: Dispositions of cultural property to desig- 
nated Canadian institutions. See also list at end of s. 118.1. 


(5) Gift by will — Subject to subsection (13), where an 
individual by the individual’s will makes a gift, the gift is, 
for the purpose of this section, deemed to have been made 
by the individual immediately before the individual died. 


Related Provisions: 38(a.1)(ii) — Gift of publicly-traded securities 
made on death; 38(a.2) — Reduced capital gain inclusion on ecological 
gift; 39(1)(a)(i.1) — Gain on disposition not capital gain; 70(5)— 
Deemed disposition of property immediately before death, 118.1(4) — 
Carryback of gift made in year of death; 118.1(5.1), (5.2) — Gift of life 
insurance on death. See additional Related Provisions at end of s. 118.1. 


History: Subsec. 118.1(5) amended by 1998, c. 19, subsec. 22(6), appli- 
cable to gifts made after July 1997 Subsec. 118.1(5) formerly read: 


(5) Where an individual by the individual’s will makes a gift to a 
donee described in subsection (1), the gift shall, for the purposes of 
this section, be deemed to have been made by the individual in the 
taxation year in which the individual dies. 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual inter- 
est in real property or an equitable interest in a trust; IT-407R4: Disposi- 
tions of cultural property to designated Canadian institutions. See also list 
at end of s. 118.1. 


Registered Charities Newsletters: | (donation of services); 2 (issu- 
ing official donation receipts where there are prizes); 3 (gifts of property 
other than cash); 4 (issuing receipts for gifts of art); 6 (can registered char- 
ities issue donation tax receipts for tuition fees?; the “art” of issuing offi- 
cial donation receipts); 7 (fundraising golf tournaments; fundraising auc- 
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tions); 8 (further questions on golf tournaments; directed donations; 
issuing receipts for gifts of art; gifts of units in a hedge fund; Membership 
fees; official donation receipts — Quebec donors); 9 (how do you estab- 
lish the value of gifts-in-kind?); 11 (audit of tax preparer lands registered 
charities in hot water); 12 (valuing gifts of public securities). 


(5.1) Direct designation — insurance proceeds — 
Subsection (5.2) applies to an individual in respect of a 
life insurance policy where 


(a) the policy is a life insurance policy under which, 
immediately before the individual’s death, the indivi- 
dual’s life was insured; 


(b) a transfer of money, or a transfer by means of a 
negotiable instrument, is made as a consequence of the 
individual’s death and solely because of the obliga- 
tions under the policy, from an insurer to a qualified 
donee (other than a transfer the amount of which is not 
included in computing the income of the individual or 
the individual’s estate for any taxation year but would 
have been included in computing the income of the in- 
dividual or the individual’s estate for a taxation year if 
the transfer had been made to the individual’s legal 
representative for the benefit of the individual’s estate 
and this Act were read without reference to subsection 
70(3)); 

(c) immediately before the individual’s death, 


(i) the individual’s consent would have been re- 
quired to change the recipient of the transfer de- 
scribed in paragraph (b), and 


(ii) the donee was neither a policyholder under the 
policy, nor an assignee of the individual’s interest 
under the policy; and 


(d) the transfer occurs within the 36 month period that 
begins at the time of the death (or, where written ap- 
plication to extend the period has been made to the 
Minister by the individual’s legal representative, 
within such longer period as the Minister considers 
reasonable in the circumstances). 


Proposed Amendment — Designated amount 
not included in disbursement quota 
Federal budget, Supplementary Information, March 23, 
2004: [See under 149.1(1)“disbursement quota’, under the head- 
ing “Gifts Made by Way of Direct Designation” — ed.] 
History: Subsec. 118.1(5.1) added by 2001, c. 17, subsec. 94(4), applica- 
ble in respect of deaths that occur after 1998. 


Registered Charities Newsletters: 15 (gifts by direct designation). 


(5.2) Deemed gift — subsection (5.1) — Where this 
subsection applies, 


(a) for the purpose of this section (other than subsec- 
tion (5.1) and this paragraph), the transfer described in 
subsection (5.1) is deemed to be a gift made, immedi- 
ately before the individual’s death, by the individual to 
the qualified donee referred to in subsection (5.1); and 


(b) the fair market value of the gift is deemed to be the 
fair market value, at the time of the individual’s death, 
of the right to that transfer (determined without refer- 
ence to any risk of default with regard to obligations 
of the insurer). 


Related Provisions: ,118.1(4) — Carryback of gift made in year of 
death. 


History: Subsec. 118.1(5.2) added by 2001, c. 17, subsec. 94(4), applica- 
ble in respect of deaths that occur after 1998. 


Registered Charities Newsletters: 15 (gifts by direct designation). 


(5.3) Direct designation— RRSPs and RRIFs — 
Where as a consequence of an individual’s death, a trans- 
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fer of money, or a transfer by means of a negotiable in- 
strument, is made, from a registered retirement savings 
plan or registered retirement income fund (other than a 
plan or fund of which a licensed annuities provider is the 
issuer or Carrier, as the case may be) to a qualified donee, 
solely because of the donee’s interest as a beneficiary 
under the plan or fund, the individual was the annuitant 
(within the meaning assigned by subsection 146(1) or 
146.3(1)) under the plan or fund immediately before the 
individual’s death and the transfer occurs within the 36- 
month period that begins at the time of the death (or, 
where written application to extend the period has been 
made to the Minister by the individual’s legal representa- 
tive, within such longer period as the Minister considers 
reasonable in the circumstances), 


(a) for the purposes of this section (other than this par- 
agraph), the transfer is deemed to be a gift made, im- 
mediately before the individual’s death, by the indivi- 
dual to the donee; and 


(b) the fair market value of the gift is deemed to be the 
fair market value, at the time of the individual’s death, 
of the right to the transfer (determined without refer- 
ence to any risk of default with regard to the obliga- 
tions of the issuer of the plan or the carrier of the 
fund). 


Proposed Amendment - —r ~ Designated amount — 
not included in disbursement quota — 


Federal budget, Supplementary Information, March 23, 


2004: [See under 149.1(1)“disbursement quota”, under the head 


ing “Gifts Made by Way of Direct Designation’ - —ed] 


Related Provisions: 
death. 


118.1(4) — Carryback of gift made in year of 


History: Subsec. 118.1(5.3) added by 2001, c. 17, subsec. 94(4), applica- 
ble in respect of deaths that occur after 1998. 


Registered Charities Newsletters: 15 (gifts by direct detention), 


(6) Gift of capital property — Where, at any time, 
whether by the individual’s will or otherwise, an indivi- 
dual makes a gift of 


(a) capital property to a donee described in the defini- 
tion “total charitable gifts”, “total Crown gifts” or “to- 
tal ecological gifts” in subsection (1), or 


(b) in the case of an individual who is a non-resident 
person, real property situated in Canada to a pre- 
scribed donee who provides an undertaking, in a form 
satisfactory to the Minister, to the effect that such pro- 
perty will be held for use in the public interest, 


and the fair market value of the property otherwise deter- 
mined at that time exceeds its adjusted cost base to the 
individual, such amount, not greater than the fair market 
value and not less than the adjusted cost base to the indi- 
vidual of the property at that time, as the individual or the 
individual’s legal representative designates in the indivi- 
dual’s return of income under section 150 for the year in 
which the gift is made is, if the making of the gift is 
proven by filing with the Minister a receipt containing 
prescribed information, deemed to be the individual’s 
proceeds of disposition of the property and, for the pur- 
poses of subsection (1), the fair market value of the gift 
made by the individual. 
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_ Proposed Amendment — 1 18. 1 (5. 4), (6) 


(5.4) Where subsection (6) applies — SUNS 
6) applies in circumstances where, e 
(a) an individual > | a 
(i) makes a gift (by the Anica ners or other- ie 
wise) at any time of capital property to a donee 
described i in the ee ‘total charitable gifts”, : 
“total Crown gifts” o “total ecological ae i 
subsection (1), or 


—  G@) who i is non-resident, makes a ‘gift (by the indi- . 
_ vidual’s will or otherwise) at any time of real — 

property situated in Canada to a prescribed donee — 
who provides an ee itp in a form Salta — 


tive sci an os in. ec. oe the: Loe in sue 
individual’s return of income under section 150 for the — 
year in which the gift is made, the amount so designated — 
is deemed to be the individual’s proceeds of disposition — 
of | ; bon es ads, for the” ain ae Subsection i. 


g 2002, het amount of the cada, if any 
. ob pe cet and : 


Applications The Sabie 27, 2004 draft: dbbiclatioon sbsec BS) 
will add subsec. 118. AG. 4) and amend subsec, (6) to read as. above, ap: 
19 


and before December 21, 2002, ‘the expression “subsection 248 0)” : 
subsec. 118.1(6) shall be read as “subsection Gy. x : 


Technical Notes: Subsection Ls. 1(6) provides. that, it an 

individual donates capital property to a charity, the individual 
may designate a value between the adjusted cost basi and the 
fair market value of the donated property to be treated both as _ 
the proceeds of. disposition for the purpose. of calculating the 
individual’s capital gain and the amount of the gift for the pur- _ 
pose of calculating the tax credit allowed for charitable Pea . 
tions under subsection 118. 1G, os & 


Subsection 118.1(6) is restructured as. “pew! mibsechon 
118.1(5.4) and revised subsection 118.1(6). New subsection — 
118.1(5.4) describes the circumstances under which amended 
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subsection 118.1(6), which remain generally unchanged, will 
apply. However, where the property is depreciable property, 
subsection 118.1(5.4) includes those situations where the actual 
value of the gifted property is between the undepreciated capi- 
tal cost of that class at the end of the taxation year of the indivi- 
dual and the fair market value of the donated property. — 


Amended subsection 118.1(6) provides for the amount that 


may be designated by the individual. As with the former provi- 
sion, the amount designated is deemed to be the individual’s 


proceeds of disposition of the gift. The provision also continues - 
to provide that the amount designated is treated as the fair mar- 


ket value of the property transferred by way of gift. However, 


under the amended version, this is for the purpose of new sub- _ 
section 248(30) (changed from subsection 118.1(1)). New sub- _ 
section 248(30) generally provides that the “eligible amount” _ 
of the gift is the excess of the fair market value of a property — 
transferred by way of gift over the value of the advantage or 
benefit, if any, to which the transferor is entitled. The “eligible 

amount” is relevant to the determination of the tax credit de- 


ductible by the individual under subsection 118.1(3). 


Finally, amended subsection 118.1(6) effectively allows an in- 

dividual to reduce the amount of recaptured depreciation that — 
might otherwise be calculated in respect of a gift of depreciable © 
property, with a corresponding reduction to the eligible amount — 
deductible in respect of the gift under subsection 118.1(6). 
However, the designated amount may not be lower than the 

amount of any actual proceeds of disposition in respect of the — 
property (or, more specifically, the amount of the advantage in _ 
respect of the gift, as defined under new subsection 248(31)). 


In particular, the amount designated by the individual in re- — 
spect of the property transferred may not exceed the fair market — 
value of the property otherwise determined, and may not ‘o 


less than the greater of — 


and 


* the paired cost ae of the ee or, “ the repens is 
depreciable property of the individual, the undepreciated © 
capital cost of the class of the property at the end of the © 
individual’s taxation year (determined without reference to _ 
the proceeds of eePottOn: eae en in sTespedt a “ 


property). 


Subsections 118.1(5.4) and 6 (as smoaden) echetally on in 


respect of gifts made after 1999. For additional details regard- 
ing the eligible amount and the amount of the advantage in re- 


spect of a gift, see the Coen ay to new subsections 248(30) 


and (31). 
Example 


Mr. Adams transfers a rental property with a fair market 
value of $200,000 to a registered charity, in exchange for 


proceeds of disposition of $95,000. The original cost to Mr. 


Adams when he purchased the property in 1985 was 


$65,000. The rental property is the only depreciable pro- — 


perty in its class, with an undepreciated capital cost bal- 
ance before the transfer of $45,000. 


Assuming that the transfer qualifies as a gift (see the com- 
mentary to subsections 248(30) to (32)), Mr. Adams may 
designate any amount between $95,000 and $200,000 as 
the proceeds of disposition for the gift. Mr. Adams could 
have designated an amount as low $45,000, if he had re- 
ceived a lesser amount in actual proceeds from the charity. 


Mr. Adams decides to designate $150,000 as its proceeds _ 


of disposition. The taxable gain to Mr. Adams on the trans- 
fer can therefore be allocated as follows: 


Designated proceeds $150,000 
Adjusted cost base (original 65,000 65,000 
cost) 

Capital Gain 85,000 
Taxable Capital Gain 42,500 
Undepreciated Capital Cost 45,000 _ 


* the amount of the advantage, if any, in | respect of the gift ‘ 
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20,000 


_ Recaptured depreciation 
$ 62,500 


Total Income Inclusion 


The eligible amount of the gift is calculated as follows: 


Designated proceeds $150,000 
Amount of advantage (consideration) 95,000 
Eligible amount of the gift 55,000 


Letter from Dept. of Finance, February 15, 2000: 
Dear [xxx] 


The Honourable Paul Martin, Minister of Hialie. has for- 
warded your letter of September 7, 1999 to me for reply. It is 
my understanding that you have requested amendments to the 
Income Tax Act (the Act) that would address a situation where 
a resident of Switzerland would be required to pay Canadian 
income tax as a result of a donation of a Canadian rental build- 
ing to a charity. More specifically, upon the donation to charity 
of their Canadian rental buildings, your Swiss clients would be 
required to pay tax under Part I of the Act on the resulting re- 
captured capital cost allowance (“CCA”), without the ability to 
deduct a charitable donations tax credit. 


I also understand that Mr. Ed Short of this Department spoke 
with you in this regard and asked whether you were seeking 
amendments to the Act that would allow for an elective reduc- 
tion of the deemed proceeds of disposition as a result of the gift 
(with a concurrent reduction of the base upon which the chari- 
table donations tax credit is calculated) or amendments that 
would allow the claim of the charitable donations tax credit 
against tax on other sources of income. Your letter dated No- 
vember |, 1999 suggests that you are seeking both. That is, you 
have suggested not only that the disposition should (on an elec- 
tive basis) not give rise to tax but that the charitable donations 
tax credit should also be allowed to be claimed against tax on 
other Canadian sources of income that a non-resident may 
have. 


You have indicated that, on an 1 ongoing basis, your Swiss cli- 
ents have elected under section 216 of the Act to pay Part I tax 
on their net incomes from rental property, rather than to pay tax 
at the flat rate on gross rents that otherwise applies to non-re- 
sidents under Part XIII of the Act. In this regard, they have 
claimed CCA against their rental revenues. Disposing of the 
rental properties for proceeds above their undepreciated capital 
costs would, therefore, result in recaptured CCA and, poten- 
tially, capital gains. 


As you are aware, the charitable donations tax credit may be 
claimed by a non-resident individual to offset tax imposed 
under Part I of the Act on income from a business or employ- 
ment carried on in Canada. The charitable donations tax credit 
is also available in respect of certain other sources of income, 
other than income from property, where the non-resident elects 
under section 217 of the Act to file a Part I tax return. 


Property income of non-residents is, however, taxed under Part 
XIU, and is generally calculated as a percentage of the gross 
amount of revenues. The exceptions are rental income from 
real property and timber royalties, for which a non- resident 
may elect to pay tax under Part I on net income from the pro- 
perty. Although this election is provided in order to give non- 
residents some relief from Part XIII tax, the basis of relief is 
the method of calculating income, not the availability of tax 
credits. Just as the Part XIII tax on property income may not be 
reduced by the charitable donations tax credit, the elective Part 
I tax on property income may not be reduced. 


However, an amendment that the Minister of Finance is pre- 
pared to support would extend the existing election to report a 
reduced amount of capital gain on the donation of capital pro- 
perty to also reduce the recaptured CCA that must be reported 
on the donation of a depreciable capital property. This amend- 
ment would apply equally to residents who file under section 
152 of the Act and non-residents who are required to file under 
subsection 216(5). The result of this amendment would be that 
taxpayers, resident and non-resident alike, would not be re- 


| quired to pay tax on the donation of a depreciable property. 
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I understand that the Minister of Finance intends to reeommend 
that the requisite amendments to the Income Tax ack be alge: 
tive for donations made after 1999. . 


Yours sincerely, 
Munir A. Sheikh 
Senior ADM, Tax Policy Branch © 


Related Provisions: 110.1(3)— Parallel rule for corporations; 
248(31) — Determination of amount of advantage; 248(35)—(37) — Value 
of gift limited to cost if acquired within 3 years or as tax shelter. 


History: The closing words of subsec. 118.1(6) amended by 2001, c. 17, 
subsec. 94(5), applicable in respect of gifts made after February 27, 1995. 
The closing words formerly read: 


and the fair market value of the property at that time exceeds its 
adjusted cost base to the individual, such amount, not greater than 
the fair market value and not less than the adjusted cost base to the 
individual of the property at that time, as the individual or the indi- 
vidual’s legal representative designates in the individual’s return of 
income under section 150 for the year in which the gift is made 
shall, if the making of the gift is proven by filing with the Minister a 
receipt containing prescribed information, be deemed to be the indi- 
vidual’s proceeds of disposition of the property and, for the pur- 
poses of subsection (1), the fair market value of the gift made by the 
individual. 


Para. 118.1(6)(a) amended by 1996, c. 21, subsec. 23(6), applicable to 
gifts made after February 27, 1995. The para. formerly read: 


(a) capital property to a donee described in the definition “total 


charitable gifts” or “total Crown gifts” in subsection (1), or 


That portion of subsec. 118.1(6) following para. (b) amended by 1994, c. 
7, Sch. VUI (1993, c. 24), s. 53, applicable to gifts made after December 
11, 1988. That portion formerly read: 


and the fair market value of the property at that time exceeds its 
adjusted cost base to the individual, such amount, not greater than 
the fair market value and not less than the adjusted cost base to the 
individual of the property at that time, as is designated by the indivi- 
dual or the individual’s legal representative in the individual’s re- 
turn of income under section 150 for the year in which the gift is 
made shall, if the making of the gift is proven by filing with the 
Minister a receipt containing prescribed information, be deemed to 
be the individual’s proceeds of disposition of the property and the 
amount of the gift made by the individual. 


Regulations: 3500-3502 (prescribed information); 3504 (prescribed 
donee). 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual inter- 
est in real property or an equitable interest in a trust; IT-288R2: Gifts of 
capital properties to a charity and others; IT-504R2: Visual artists and 
writers. 

Forms: T3 Sched. 1A, T1170: Capital gains on gifts of certain capital 
property. 


(7) Gifts of art [by artist] — Except where subsection 
(7.1) applies, where at any time, whether by the indivi- 
dual’s will or otherwise, an individual makes a gift de- 
scribed in the definition “total charitable gifts” or “total 
Crown gifts” in subsection (1) of a work of art that was 


(a) created by the individual and that is property in the 
individual’s inventory, or 


(b) acquired under circumstances where subsection 
70(3) applied, 


and at that time the fair market value of the work of art 
exceeds its cost amount to the individual, the following 
rules apply: 


(c) where the gift is made as a consequence of the 
death of the individual, the gift is deemed to have been 
made immediately before the death, and 


(d) the amount, not greater than that fair market value 
at the time the gift is made and not less than the cost 
amount of the property to the individual, that is desig- 
nated in the individual’s return of income under sec- 
tion 150 for the year in which the gift is made is, if the 
making of the gift is proven by filing with the Minister 
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a receipt containing prescribed information, deemed to 
be the individual’s proceeds of disposition of the work 
of art and, for the purposes of subsection (1), the fair 
market value of the San made oh the individual. 


For sifts on an eae Ss inventory et are ae cer 
propery, je pea, U8. 1(1)@) prov 


ee to ieee that the amount “aesistiae 
fair market value of the property es 
However, under the amended version, t : 


amount” of the gift is the excess of the fair market 
property transferred by way of gift over the value of 1 the 
tage or benefit, if any, to which the transferor is entit 
“eligible amount” is relevant to the determination = 
credit deductible by the individual under subsection 118.1@). 


970 


Subdivision a — Computation of Tax: Individuals 


The amount designated in the artist’s return of income in r 
spect of the property transferred may not exceed the fair market — 


ise icin Re rahe of. 


Related Provisions: 248(31) — Determination of amount of advantage. 


History: Subsec. 118.1(7) amended by 2001, c. 17, subsec. 94(6), appli- 
cable to 2000 et seqg., and where a taxpayer or a taxpayer’s legal represen- 
tative so notifies the Minister of National Revenue in writing before 2002 
of the intention of the taxpayer or the taxpayer’s legal representative that 
this amendment apply in respect of a gift made after 1996 and before 
2000, this amendment applies to the taxation year in which the gift was 
made and, where para. 118.1(7)(d) applies, the amount designated in the 
notice in respect of the gift is deemed to have been validly designated for 
the purposes of that paragraph in the taxpayer’s return of income for the 
year in which the gift was made. Subsec. 118.1(7) formerly read: 


(7) Except where subsection (7.1) applies, where at any time, 
whether by the individual’s will or otherwise, an individual makes a 
gift of a work of art that was created by the individual and that is 
property in the individual’s inventory to a donee described in the 
definition “total charitable gifts” or “total Crown gifts” in subsec- 
‘tion (1) and at that time the fair market value of the work of art 
exceeds its cost amount to the individual, such amount, not greater 
than that fair market value and not less than that cost amount,:as is 
designated in the individual’s return of income under section 150 
for the year in which the gift is made shall, if the making of the gift 
is proven by filing with the Minister a receipt containing prescribed 
information, be deemed to be the individual’s proceeds of disposi- 
tion of the work of art and, for the purposes of subsection (1), the 
fair market value of the gift. made by the individual. 


Subsec. 118.1(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
88(2), applicable to gifts made after 1990. Subsec. 118.1(7) formerly read: 


(7) Where at any time after 1984, whether by the individual’s. will 
or otherwise, an individual makes a gift of a work of art created by 
the individual that is property in the individual’s inventory to a do- 
nee described in the definition “total charitable gifts” or “total 
Crown gifts” in subsection (1), and the fair market value of the 
work of art at that time exceeds its cost amount to the individual, 
such amount, not greater than the fair market value and not less than 
the cost amount to the individual of the work of art at that time, as is 
designated by the individual. or the individual’s legal representative 
in the individual’s return of income under section 150 for the year 
in which the gift is made shall, if the making of the gift is proven by 
filing with the Minister a receipt containing prescribed information, 
be deemed to be the individual’s proceeds of disposition of the work 
of art and the amount of the gift made by the individual. 


interpretation Bulletins: IT-288R2: Gifts of capital properties to a 
charity and others; IT-504R2: Visual artists and writers. 


(7.1) Where at any par- 
ticular time, whether by the individual’s will or otherwise, 
an individual makes a gift described in the definition “to- 
tal cultural gifts” in subsection (1) of a work of art that 
was 


(a) created by the individual and that is property in the 
individual’s inventory, or 


(b) acquired under circumstances where subsection 
70(3) applied, 
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and at that time the fair market value of the work of art 
exceeds its cost amount to the individual, the following 
rules apply: 


(c) where the gift is made as a consequence of the 
death of the individual, the individual is deemed to 
have made the gift immediately before the death, and 


(d) the individual is deemed to have received at the 
particular time proceeds of disposition in respect of 
the gift equal to. its cost amount to the individual at 
mA time. 


_ Proposed Amendment — 118.1(7.1)(d) 


(d the individual is is deemed to have received at the - 
ce near det of soos omer in respect of 


Ls. mia Notes 


Related Provisions: 39(1)(a)(i.1) — Meaning of capital gain and capi- 
tal loss; 207.3 — Tax on institution that disposes of cultural property; 
248(31) — Determination of amount of advantage. 


History: Subsec. 118.1(7.1) amended by 2001, c. 17, subsec. 94(6), appli- 


cable to 2000 et seg., and where a taxpayer or a taxpayer’s legal represen- 
tative so notifies the Minister of National Revenue in writing before 2002 
of the intention of the taxpayer or the taxpayer’s legal representative that 
this amendment apply in respect of a gift made after 1996 and before 
2000, this amendment applies to the taxation year in which the gift was 
made. Subsec. 118.1(7.1) formerly read: 


(7.1) Where at any time, whether by the individual’s will or other- 
wise, an individual makes a gift described in the definition “total 
cultural gifts” in subsection (1) of a work of art that was created by 
the individual and that is property in the individual’s inventory, the 
individual shall, if the making of the gift is proven by filing with the 
Minister a receipt containing prescribed information, be deemed to 
have received proceeds of disposition in respect of the gift at that 
time equal to its cost amount to the individual at that time. 


Subsec. 118.1(7.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
88(2), applicable to gifts made after 1990. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions; IT-504R2: Visual artists and writers. See 
also list at end of s. 118.1. 


(8) Gifts made by partnership — Where an indivi- 
dual is, at the end of a fiscal period of a partnership, a 
member of the partnership, the individual’s share of any 
amount that would, if the partnership were a person, be a 
gift made by the partnership to any donee shall, for the 
purposes of this section, be deemed to be a gift made by 
the individual to that donee in the individual’s taxation 
bar in which the fiscal period of the partnership ends. 


Proposed Amendment — 118.1(8) 


(8) Gifts made by partnership — If at the end of a 
fiscal period of a partnership an individual is a member 
of the partnership, the individual’s share of any amount 
that would, if the partnership were a person, be the eligi- 
ble amount of a gift made by the partnership to any do- 
nee is, for the purpose of this section, deemed to be the 
eligible amount of a gift made to that donee by the indi- 
vidual in the individual’s taxation year in which the fis- 
cal period of the partnership ends. 

Application: The February 27, 2004 draft legislation, subsec. 51(13), 
will amend subsec. 118.1(8) to read as above, applicable to gifts made 
after December 20, 2002. 

Technical Notes (December 20, 2002): Subsection 
118.1(8) allows the attribution of gifts made by a partnership to 


S. 118.1(8) 


its individual members, according to each member’s share in 
the partnership. Subsection 118.1(8) is amended consequential — 


to the addition of new subsection 248(30), to refer to the “eligi- _ 


ble amount” of a gift made because of an individual’s member- 
ship in a partnership. : ———es—eE 


Related Provisions: 53(2)(c)(iii) — Deduction from ACB of partner- 
ship interest; 110.1(4) — Parallel rule for corporations; 248(30)—(33) — 
Determination of eligible amount. 


(9) Commuter’s charitable donations — Where 
throughout a taxation year an individual resided in Can- 
ada near the boundary between Canada and the United 
States, if 


(a) the individual commuted to the individual’s princi- 
pal place of employment or business in the United 
States, and 


(b) the individual’s chief source of income for the year 
was that employment or business, 


a gift made by the individual in the year to a religious, 
charitable, scientific, literary or educational organization 
created or organized in or under the laws of the United 
States that would be allowed as a deduction under the 
United States Internal Revenue Code shall, for the pur- 
pose of the definition “total charitable gifts” in subsection 
(1), be deemed to have been made to a registered charity. 


Related Provisions: Canada-U.S. Tax Treaty:Art. XXI:6 — Cross-bor- 
der donations. 


(10) Determination of fair market value — For the 
purposes of paragraph 110.1(1)(c) and the definition “to- 
tal cultural gifts” in subsection (1), the fair market value 
of an object 1s deemed to be the fair market value deter- 
mined by the Canadian Cultural Property Export Review 
Board. 


Related Provisions: 118.1(10.1) — Determination by Board applies for 
2 years; 118.1(11) — Assessment consequential on determination of value 
by Board; 241(4)(d)(xii) — Disclosure of information to Department of 
Canadian Heritage or the Board. 


History: Subsec. 118.1(10) amended by 1995, c. 38, s. 3, in force July 12, 
1996. Subsec. (10) formerly read: 


(10) For the purposes of paragraph 110.1(1)(c) and the definition 
“total cultural gifts” in subsection (1), the fair market value of an 
object shall be determined by the Canadian Cultural Property Ex- 
port Review Board. 


Subsec. 118.1(10) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 88(3), 
applicable to gifts made after February 20, 1990. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions; IT-504R2: Visual artists and writers. 


(10.1) Determination of fair market value [cultural 
or ecological property] — For the purposes of subpar- 
agraph 69(1)(b)(fii), subsection 70(5) and sections 110.1, 
207.31 and this section, where at any time the Canadian 
Cultural Property Export Review Board or the Minister of 
the Environment determines or redetermines an amount to 
be the fair market value of a property that is the subject of 
a gift described in paragraph 110.1(1)(a), or in the defini- 
tion “total charitable gifts” in subsection (1), made by a 
taxpayer within the two-year period that begins at that 
time, an amount equal to the last amount so determined or 
redetermined within the period is deemed to be the fair 
market value of the gift at the time the gift was made and, 
subject to subsections (6), (7), (7.1) and 110.1(3), to be 
the taxpayer’s proceeds of disposition of the gift. 


Related Provisions: administrative 


procedures. 


118.1(10.2)-(11) — Related 
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History: Subsec. 118.1(10.1) amended by 2001, c. 17, subsec. 94(7), ap- 
plicable in respect of gifts made, or proposed to be made, after February 
27, 2000. Subsec. 118.1(10.1) formerly read: 


(10.1) For the purposes of subparagraph 69(1)(b)(11), subsection 
70(5), section 110.1 and this section, where at any time the Cana- 
dian Cultural Property Export Review Board determines or redeter- 
mines an amount to be the fair market value of a property that is the 
subject of a gift described in paragraph 110.1(1)(a) or in the defini- 
tion “total charitable gifts” in subsection (1) made by a taxpayer 
within the two-year period that begins at that time, the last amount 
so determined or redetermined within the period is deemed to be the 
fair market value of the property at the time the gift was made and, 
subject to subsection 110.1(3) and subsections (6) and (7), to be the 
taxpayer’s proceeds of disposition of the property. 


Subsec. 118.1(10.1) added by 1999, c. 22, s. 32, applicable to determina- 
tions and redeterminations made after February 23, 1998. 


(10.2) Request for determination by the Minister 
of the Environment — Where a person disposes or 
proposes to dispose of a property that would, if the dispo- 
sition were made and the certificates described in para- 
graph 110.1(1)(d) or in. the definition “total ecological 
gifts” in subsection (1) were issued by the Minister of the 
Environment, be a gift described in those provisions, the 
person may request, by notice in writing to that Minister, 
a determination of the fair market value of the property. 


Related Provisions: 118.1(10.3)-—— Duty of Minister on receipt of 
request. 
History: Subsec. 118.1(10.2) added by 2001, c. 17, subsec. 94(7), appli- 


cable in respect of gifts made, or proposed to be made, after February 27, 
2000. 


(10.3) Duty of Minister of the Environment — In re- 
sponse to a request made under subsection (10.2), the 
Minister of the Environment shall with all due dispatch 
make a determination in accordance with subsection (12) 
or 110.1(5), as the case may be, of the fair market value 
of the property referred to in that request and give notice 
of the determination in writing to the person who has dis- 
posed of, or who proposes to dispose of, the property, ex- 
cept that no such determination shall be made if the re- 
quest is received by that Minister after three years after 
the end of the person’s taxation year in which the disposi- 
tion occurred. 


Related Provisions: 118.1(10.4)—Redetermination by Minister; 
118.1(010.5) — Certificate of fair market value. 


History: Subsec. 118.1(10.3) added by 2001, c. 17, subsec. 94(7), appli- 
cable in respect of gifts made, or proposed to be made, after February 27, 
2000. 


(10.4) Ecological gifts — redetermination — Where 
the Minister of the Environment has, under subsection 
(10.3), notified a person of the amount determined by that 
Minister to be the fair market value of a property in re- 
spect of its disposition or proposed disposition, 


(a) that Minister shall, on receipt of a written request 
made by the person on or before the day that is 90 
days after the day that the person was so notified of 
the first such determination, with all due dispatch con- 
firm or redetermine the fair market value; 


(b) that Minister may, on that Minister’s own initia- 
tive, at any time redetermine the fair market value; 


(c) that Minister shall in either case notify the person 
in writing of that Minister’s confirmation or redeter- 
mination; and 


(d) any such redetermination is deemed to replace all 
preceding determinations and redeterminations of the 
fair market value of that property from the time at 
which the first such determination was made. 
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Related Provisions: 118.1(10.5) — Certificate of fair market value; 
169(1.1) — Appeal of valuation to Tax Court of Canada. 


History: Subsec. 118.1(10.4) added by 2001, c. 17, subsec. 94(7), appli- 
cable in respect of gifts made, or proposed to be made, after February 27, 
2000. 


(10.5) Certificate of fair market value — Where the 
Minister of the Environment determines under subsection 
(10.3) the fair market value of a property, or redetermines 
that value under subsection (10.4), and the property has 
been disposed of to a qualified donee described in para- 
graph 110.1(1)(d) or in the definition “total ecological 
gifts” in subsection (1), that Minister shall issue to the 
person who made the disposition a certificate that states 
the fair market value of the property so determined or re- 
determined and, where more than one certificate has been 
so issued, the last certificate is deemed to replace all pre- 
ceding certificates from the time at which the first certifi- 
cate was issued. 

Related Provisions: 118.1(12) — Reassessment beyond limitation pe- 


riod to give effect to certificate; 169(1.1) — Appeal of certificate value to 
Tax Court of Canada. 


History: Subsec. 118.1(10.5) added by 2001, c. 17, subsec. 94(7), appli- 
cable in respect of gifts made, or proposed to be made, after February 27, 
2000. 


(11) Assessments — Notwithstanding subsections 
152(4) to (5), such assessments or reassessments of a tax- 
payer’s tax, interest or penalties payable under this Act 
for any taxation year shall be made as are necessary to 
give effect 


(a) to a certificate issued under subsection 33(1) of the 
Cultural Property Export and Import Act or to a deci- 
sion of a court resulting from an appeal made pursuant 
to section 33.1 of that Act; or 


(b) to a certificate issued under subsection (10.5) or to 
a decision of a court resulting from an appeal- made 
pursuant to subsection 169(1.1). 


Related Provisions: 165(1.2) — No objection allowed to assessment 
under 118.1(11). 


History: Subsec. 118.1(11) amended by 2001, c. 17, subsec. 94(8), appli- 
cable in respect of gifts made, or proposed to be made, after February 27, 
2000. Subsec. 118.1(11) formerly read: 


(11) Notwithstanding subsections 152(4) to (5), such assessments or 
reassessments of a taxpayer’s tax, interest or penalties payable 
under this Act for any taxation year shall be made as are necessary 
to give effect to a certificate issued under subsection 33(1) of the 
Cultural Property Export and Import Act or to a decision of a court 
resulting from an appeal made pursuant to section 33.1 of that Act. 


Subsec. 118.1(11) added by 1995, c. 38, s. 3, in force July 12, 1996. 


(12) Ecological gifts [fair market value] — For the 
purposes of applying subparagraph 69(1)(b)(i1), subsec- 
tion 70(5), this section and section 207.31 in respect of a 
gift described in the definition “total ecological gifts” in 
subsection (1) that is made by an individual, the amount 
that is the fair market value (or, for the purpose of subsec- 
tion (6), the fair market value otherwise determined) of 
the gift at the time the gift was made and, subject to sub- 
section (6), the individual’s proceeds of disposition of the 
gift, is deemed to be the amount determined by the Min- 
ister of the Environment to be 


(a) where the gift is land, the fair market value of the 
gift; or 

(b) where the gift is a servitude, covenant or easement 
to which land is subject, the greater of 


(i) the fair market value otherwise determined of 
the gift, and 


S. 118.1(13)(c) 


(11) the amount by which the fair market value of 
the land is reduced as a result of the making of the 
gift. 
Related Provisions: 43(2) — Calculation for 118.1(12) also applies for 
determining capital gain or loss on disposition; 110.1(5) — Parallel rule 
for donation deduction for corporations; 118.1(10.1)-(10.5) — Determina- 
tion of fair market value by Minister of the Environment. 


History: Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(10), ap- 
plicable in respect of gifts made, or proposed to be made, after February 
27, 2000. Subsec. 118.1(12) formerly read: 
(12) For the purpose of applying subparagraph 69(1)(b)(ii), subsec- 
tion 70(5), section 207.31 and this section in respect of a gift de- 
scribed in the definition “total ecological gifts’ in subsection (1) 
that is made by a taxpayer and that is a servitude, covenant or ease- 
ment to which land is subject, the greater of 


(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is 
reduced as a result of the making of the gift 


is deemed to be the fair market value (or, for the purpose of subsec- 
tion (6), the fair market value otherwise determined) of the gift at 
the time the gift was made and, subject to subsection (6), to be the 
taxpayer’s proceeds of disposition of the gift. 


Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(9), applicable in 
respect of gifts made after February 27, 1995 and before February 28, 
2000. Subsec. 118.1(12) formerly read: 


(12) For the purposes of section 207.31 and the definition “total 
ecological gifts” in subsection (1), the fair market value of a gift of 
a servitude, a covenant or an easement to which land is subject is 
deemed to be the greater of its fair market value otherwise deter- 
mined and the amount by which the fair market value of the land is 
reduced as a result of the making of the gift. 


Subsec. 118.1(12) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after February 27, 1995. 


(13) Non-qualifying securities — For the purpose of 
this section (other than this subsection), where at any par- 
ticular time an individual makes a gift (including a gift 
that, but for this subsection and subsection (4), would be 
deemed by subsection (5) to be made at the particular 
time) of a non-qualifying security of the individual and 
the gift is not an excepted gift, 


(a) except for the purpose of applying subsection (6) 
to determine the individual’s proceeds of disposition 
of the security, the gift is deemed not to have been 
made; 


(b) if the security ceases to be a non-qualifying secur- 
ity of the individual at a subsequent time that is within 
60 months after the particular time and the donee has 
not disposed of the security at or before the subse- 
quent time, the individual is deemed to have made a 
gift to the donee of property at the subsequent time 
and the fair market value of that gift is deemed to be 
the lesser of the fair market value of the security at the 
subsequent time and the amount of the gift made at the 
particular time that would, but for this subsection, 
have been included in the individual’s total charitable 
gifts or total Crown gifts for a taxation year; 


(c) if the security is disposed of by the donee within 
60 months after the particular time and paragraph (b) 
does not apply to the security, the individual is 
deemed to have made a gift to the donee of property at 
the time of the disposition and the fair market value of 
that gift is deemed to be the lesser of the fair market 
value of any consideration (other than a non-qualify- 
ing security of the individual or a property that would 
be a non-qualifying security of the individual if the in- 
dividual were alive at that time) received by the donee 
for the disposition and the amount of the gift made at 
the particular time that would, but for this subsection, 
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have been included in the individual’s total charitable 


gifts or total Crown gifts for a taxation year; and 


Proposed Amendment — 118.1(13)(b), (c) 
(b) if the security ceases to be a non-qualifying se- 


curity of the individual at a subsequent time date oO) 
within 60 months after the particular time and the — 
donee has not disposed of the security at or before _ 
the subsequent time, the individual is deemed to © 


have made a gift to the donee of property at the sul 


sequent time and the fair market value of that pro- _ 


perty is deemed to be the lesser of the fair market - 


value of the meng at the ee time ee the ie 


Crown bey foe a taxation velar’ 


(c) if the security is disposed of by the doi | 
60 months after the particular time and para 
does not apply to the security, the in 
deemed to have made a gift to the donee 
at the time of the epee angie 


perty that would be a eine. 
individual if the fudividal ‘were alive att 


Application: Phe dooaie 21, 2004. rif fy legislation, subsec. ad 
will amend paras. 118.1(13)(b) and (c) to. read as above, applicabl 
gifts made after December 20, 2002. : _ 
Technical Notes (December 20, 2002): Subs ction 
118.1(13) provides that, if an individual makes a gift of a 


qualifying security” (defined in subsection 118.1(18) of 1 the : 
Act), that gift will be Coane for the a of the charitable 


donations tax credit. 


Paragraphs 118. IC 13)(b) and ie) concern the dubia to het - 
cluded in a taxpayer’ s “total charitable gifts” or “total Crown : 


gifts” (defined in subsection 118.1(1)) for the taxation. year in 


which a security ceases to be a’ “non-qualifying security” or the 
donee disposes of a non-qualifying security. If either of these © 
events occurs within five years of the actual donation of the 
non-qualifying security by a taxpayer, the taxpayer wi 


value of this deemed gift is considered to be the lesser of two 
amounts. The first amount is the fair market value of the secur-_ 
ity at the time that it was actually donated. (Note that this 
amount may have been designated by the taxpayer as a lower 
amount than the actual fair market value if an election were 
made under subsection 118.1(6) for the taxation a oi ine ac- 
tual donation.) The second amount is _ | _ 


* if the security ceased at the later time © be a hee 
ing security, the fair market value of the Pay at that 
later time, or 


* if the security was dispascd af by the donee at that sae 
time, the fair market value of the consideration received by 
the donee. 


Amendments to paragraphs 118. 1(13)(b) and eva are to sade 
language complementary to the amendment of the definitions 
“total charitable gifts” and “total Crown gifts” in subsection 
118.1(1). 


(d) a designation under subsection (6) or 110.1(3) in 
respect of the gift made at the particular time may be 


ill be 
treated as having made a gift at that later time. The fair market _ 
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made in the individual’s return of income for the year 
that includes the subsequent time referred to in para- 
graph (b) or the time of the disposition referred to in 
paragraph (c). 
Related Provisions: 40(1.01) — Capital gains reserve on disposition of 
non-qualifying security; 88(1)(e.61) — Winding-up of. subsidiary — gift 
deemed made by parent corporation; 110.1(6), (7) — Application to cor- 
poration; 118.1(14) — When security exchanged for another non-qualify- 
ing security; 118.1(15) — Death of donor; 118.1(18) — Definition of non- 
qualifying security; 118.1(19) — Excepted gift. 
History: Subsec. 118.1(13) added by 1998, c. 19, subsec. 22(7), applica- 
ble to gifts made after July 1997. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(14) Exchanged security — Where a share (in this 
subsection referred to as the “new share’) that is a non- 
qualifying security of an individual has been acquired by 
a donee referred to in subsection (13) in exchange for an- 
other share (in this subsection referred to as the “original 
share’’) that is a non-qualifying security of the individual 
by means of a transaction to which section 51, subpara- 
graphs 85.1(1)(a)(G) and (ii) or section 86 or 87 applies, 
the new share is deemed for the purposes of this subsec- 
tion and subsection (13) to be the same share as the origi- 
nal share. 

Related Provisions:  110.1(6)— Application to 
118.118) — Definition of non-qualifying security. 


History: Subsec. 118.1(14) added by 1998, c. 19, subsec. 22(7), applica- 
ble to gifts made after July 1997. 


corporation; 


(15) Death of donor — If, but for this subsection, an 
individual would be deemed by subsection (13) to have 
made a gift after the individual’s death, for the purpose of 
this section the individual is deemed to have made the gift 
in the taxation year in which the individual died, except 
that the amount of interest payable under any provision of 
this Act is the amount that it would be if this subsection 
did not apply to the gift. 

Related Provisions: 118.1(4) — Carryback of gift made in year of 


death; 152(4)(b)(vi) — Three-year extension to reassessment period; 
161(1) — Imposition of interest on late payments of tax. 


History: Subsec. 118.1(15) added by 1998, c. 19, subsec. 22(7), applica- 
ble to gifts made after July 1997. 


(16) Loanbacks — For the purpose of this section, 
where 


(a) at any particular time an individual makes a gift of 
property, 

(b) if the property is a non-qualifying security of the 
individual, the gift is an excepted gift, and 

(c) within 60 months after the particular time 


(i) the donee holds a non-qualifying security of the 
individual that was acquired by the donee after the 
time that is 60 months before the particular time, or 


(11) where the individual and the donee do not deal 
at arm’s length with each other, 


(A) the individual or any person or partnership 
with which the individual does not deal at arm’s 
length uses property of the donee under an 
agreement that was made or modified after the 
time that is 60 months before the particular 
time, and 


(B) the property was not used in the carrying on 
of the donee’s charitable activities, 


the fair market value of the gift is deemed to be that value 
otherwise determined minus the total of all amounts each 
of which is the fair market value of the consideration 
given by the donee to so acquire a non-qualifying security’ 
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so held or the fair market value of such a property so 
used, as the case may be. 

Related Provisions: 110.1(6)— Application to corporation; 
118.1(17) — Ordering rule; 118.1(18) — Definition of non-qualifying se- 
curity; 152(4)(b)(vi) — Three-year extension to reassessment period. 


History: Subsec. 118.1(16) added by 1998, c. 19, subsec. 22(7), applica- 
ble where 


(a) a non-qualifying security referred to in subpara. 118.1(16)(c)(i) is 
acquired after July 1997; or 


(b) property referred to in subpara. 118.1(16)(c)(i1) has begun to be 
used after July 1997. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(17) Ordering rule — For the purpose of applying sub- 
section (16) to determine the fair market value of a gift 
made at any time by a taxpayer, the fair market value of 
consideration given to acquire property described in sub- 
paragraph (16)(c)(i) or of property described in subpara- 
graph (16)(c)(ii) is deemed to be that value otherwise de- 
termined minus any portion of it that has been applied 
under that subsection to reduce the fair market value of 
another gift made before that time by the taxpayer. 


Related Provisions: 110.1(6) — Application to corporation. 


History: Subsec. 118.1(17) amended by 1999, c. 31, s. 136, in force June 
17, 1999 (Royal Assent). It formerly read: 


(17) For the purpose of applying subsection (16) to determine the 
fair market value of a gift made at any time by a taxpayer, the fair 
market value of consideration given to acquire property described in 
subparagraph (16)(b)(i) or of property described in subparagraph 
(16)(b)(i1) is deemed to be that value otherwise determined minus 
any portion of it that has been applied under that subsection to re- 
duce the fair market value of another gift made before that time by 
the taxpayer. 


Subsec. 118.1(17) added by 1998, c. 19, subsec. 22(7), applicable after 
July 1997. 


(18) Non-qualifying security defined — For the pur- 
poses of this section, “non-qualifying security” of an indi- 
vidual at any time means 


(a) an obligation (other than an obligation of a finan- 
cial institution to repay an amount deposited with the 
institution or an obligation listed on a prescribed stock 
exchange) of the individual or the individual’s estate 
or of any person or partnership with which the indivi- 
dual or the estate does not deal at arm’s length imme- 
diately after that time; 


(b) a share (other than a share listed on a prescribed 
stock exchange) of the capital stock of a corporation 
with which the individual or the estate does not deal at 
arm’s length immediately after that time; or 


(c) any other security (other than a security listed on a 

prescribed stock exchange) issued by the individual or 

the estate or by any person or partnership with which 

the individual or the estate does not deal at arm’s 

length immediately after that time. 
Related Provisions:  110.1(6)—Application to 
118.1(20) — Meaning of “financial institution”. 


History: Subsec. 118.1(18) added by 1998, c. 19, subsec. 22(7), applica- 
ble after July 1997. 


corporation; 


(19) Excepted gift — For the purposes of this section, a 
gift made by a taxpayer is an excepted gift if 


(a) the security is a share; 
(b) the donee is not a private foundation; 


(c) the taxpayer deals at arm’s length with the donee; 
and 


(d) where the donee is a charitable organization or a 
public foundation, the taxpayer deals at arm’s length 


S. 118.2(1) 


with each director, trustee, officer and like official of 
the donee. 


Related Provisions: 110.1(6) — Application to corporation; 251(1) — 
Meaning of arm’s length. 


History: Subsec. 118.1(19) added by 1998, c. 19, subsec. 22(7), applica- 
ble to gifts made after July 1997. 


(20) Financial institution defined — For the purpose 
of subsection (18), “financial institution” means a corpo- 
ration that is 


(a) a member of the Canadian Payments Association; 
or 


(b) a credit union that is a shareholder or member of a 
body corporate or organization that is a central for the 
purposes of the Canadian Payments Association Act. 


Related Provisions: 1|10.1(6) — Application to corporation. 


History: Subsec. 118.1(20) added by 1998, c. 19, subsec. 22(7), applica- 
ble after July 1997. 


Selected Cases [s. 118.1]: Aikman v. R., [2000] 2 C.T.C. 2211 (TCC) 
(Cost of property relevant factor in determining value where no com- 
parables available); Beaudry v. R., [1998] 1 C.T.C. 2041 (TCC) (No de- 
duction where recipient merely intermediary for non-eligible donee). 


Definitions [s. 118.1]: “adjusted cost base” —54, 248(1); “advan- 
tage” — 248(31); “amount”, “appropriate percentage” — 248(1); “annui- 
tant” — 146(1), 146.3(1); “arm’s length” — 251(1); “assessment”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital 
property” — 54, 248(1); “charitable organization” — 149.1(1) [technically 
does not apply to 118.1]; “cost amount’ — 248(1); “credit. union” — 
137(6), 248(1); “depreciable property” — 13(21), 248(1); “disposition”, 
“employment” — 248(1); “eligible amount” — 248(30); “estate” — 
104(1), 248(1); “excepted gift”? — 118.1(19); “fair market value” — 
118.1(13), 248(35); “financial institution” — 118.1(20); “fiscal period” — 
249(2)(b), 249.1; “Her Majesty” — Interpretation Act 35(1); “individual”, 
“insurer”, “inventory”, “legal representative’ —248(1); “life insurance 
policy” — 138(12), 248(1); “Minister” — 248(1); “month” — Jnterpreta- 
tion Act 35(1); “non-qualifying security” — 118.1(18); “non-resident” — 
248(1); “officer” — 248(1) [under “office’]; “person”, “prescribed” — 
248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “pri- 
vate foundation” — 149.1(1), 248(1); “property” — 248(1); “province” — 
Interpretation Act 35(1); “public foundation’, “qualified donee’ — 
149.1(1), 248(1); “qualified pension income” — 118(7); “registered Cana- 
dian amateur athletic association”, “registered charity’ — 248(1); “regis- 
tered retirement income fund” — 146.3(1), 248(1); “registered retirement 


savings plan” — 146(1), 248(1); “resident in Canada” — 250; “share”, 
“shareholder” — 248(1); “tax payable” — 248(2); “taxable — capital 
gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation 


year’ — 249; “taxpayer” — 248(1); “that Minister” — 118.1(10.2); “total 
charitable gifts”, “total Crown gifts”, “total cultural gifts”, “total ecologi- 
cal gifts”, “total gifts’ — 118.1(1); “trust” — 104(1), 248(1), (3); “‘un- 
depreciated capital cost” —13(21), 248(1); “writing” — Interpretation 


Act 35(1); “written” — Interpretation Act 35(1)‘writing”. 


Interpretation Bulletins [s. 118.1]: IT-86R: Vow of perpetual poverty; 
IT-110R2: Deductible gifts and official donation receipts; IT-151R5: Sci- 
entific research and experimental development expenditures; IT-171R2: 
Non-resident individuals — computation of taxable income earned in Can- 
ada and non-refundable tax credits (archived); IT-226R: Gift to a charity 
of a residual interest in real property or an equitable interest in a trust; IT- 
244R3: Gifts by individuals of life insurance policies as charitable dona- 
tions; IT-326R3: Returns of deceased persons as “another person”; IT- 
393R2: Election re tax on rents and timber royalties — non-residents. 


Information Circulars [s. 118.1]: 75-23: Tuition fees and charitable 
donations paid to privately supported schools; 92-3: Guidelines for re- 
funds beyond the normal three year period. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


118.2 (1) Medical expense credit — For the purpose 
of computing the tax payable under this Part by an indivi- 
dual for a taxation year, there may be deducted an amount 
determined by the formula 

A(B-—C)-—D 
where 
A is the appropriate percentage for the year; 
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Bis the total of the individual’s medical expenses that 
are proven by filing receipts therefor with the Min- 
ister, that were not included in determining an amount 
under this subsection or subsection 122.51(2) for a 
preceding taxation year and that were paid by either 
the individual or the individual’s legal representative, 


(a) where the individual died in the year, within 
any period of 24 months that includes the day of 
death, and 


(b) in any other case, within any period of 12 
months ending in the year; 


x Fuopeend Amendment - — 


Minister, © 


o that were not ee anes 


penses were in. n respect i : person (includi 
individual) who died in the year, ithin ai 

riod of 24 months that : 
-person’s death; S 
Application: The February. 27, 2004 draft te 


will amend the eee pion 2 of B in subsec 
— 0 2001 et een 


the time aa is Said to any a 1onth oe 
cludes the date of the individual’ S$ aes, The amendment to t 


tended $4 month. period ene in iespeut - 
paid for a deceased person and included in t 
cal expense tax credit and is 7 re: 
where the claimant has died. 


C is the lesser of $1,500!© and 3% of the individual’s 
income for the year; and 


D_ is 68% of the total of all amounts each of which is the 
amount, if any, by which 


(a) the income for the year of a person (other than 
the individual and the individual’s spouse or com- 
mon-law partner) in respect of whom an amount is 
included in computing the individual’s deduction 
under this section for the year 


exceeds 


(b) the amount used under paragraph (c) of the 
description of B in subsection 118(1) for the nideee 


Proposed Amendment — 118. 2(1) © 


Federal budget, Notice of Ways and Means tion, 


March 23, 2004: Caregiver Expenses .. 


(3) That, for the 2004 and subsequent taxation years, ; an See 
dual be permitted to claim in calculating the medical een tax 
credit 


(a) medical expenses incurred on behalf of the indies he 


individual’s spouse or common-law partner, or the indivi- 


16Idexed by s. 117.1 after 1988 — ed. 
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_ dual’s child who has not attained the age’ of one poate —_ 
the end of the year, to the extent that — 


| 3@ the total of those amounts exceeds ae 
Joouee oa ae —_— for pa ee dee sates of 


pp if the dopeacine: claimed the Seen T 
gible amount that can be claimed on behalf of « 
tives other than minor children will be $5,000. 


The current: ules for determining depen 
apply. If an individual is dependent on his or her spouse or com- 
mon-law partner, no other supporting relative will be able to 
claim medical opens ba Tne | on & Dat that 
individual. a  ee00b on 


Example: 
Caregivers 


Tax Recognition” of Medical: oBeneasees 
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disability. Warner has a part-time job and 
ally. However, Michelle pays ‘ 
which are $4,000 a year. Mi 


i Less: 3% of 


Related Provisions: 110.7(1) — Residing in prescribed zone; 117(1) — 
Tax payable under this Part; 117.1(1) — Indexing for inflation; 118.3 — 
Mental or physical impairment; 118.4(1) — Severe and prolonged impair- 
ment; 118.4(2) — Reference to medical practitioner; 118.91 — Individual 
resident in Canada for part of the year; 118.92 — Ordering of credits; 
118.93 — Credits in separate returns; 118.94 -— Computing tax payable 
by a non-resident individual; 118.95(a) — Application in year individual 
becomes bankrupt; 122.51 — Refundable credit of up to $500; 257 — 
Formula cannot calculate to less than zero. 
History: Para. (a) of the description of D in subsec. 118.2(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Para. (b) of the description of D in subsec. 118.2(1) amended by 2000, c. 
19, subsec. 25(1), applicable to 1999 et seq. except that, in its application 
to the 1999 taxation year, the para. shall be read as follows: 

(b) $7,044. 


Para. (b) formerly read: 


(b) the total of $500 and the amount used under paragraph (c) of the 
description of B in subsection 118(1) for the year. 


Para. (b) of the description of D in subsec. 118.2(1) amended by 1999, c. 
22, subsec. 34(1), applicable to 1998 et seq. Para. (b) formerly read: 


(b) the amount used under paragraph [(c)] of the description of B in 
subsection 118(1) for the year. 


The opening words of the description of B in 118.2(1) amended by 1998, 
c. 19, subsec. 23(1), applicable to 1997 et seg. The opening words for- 
merly read: 


B is the total of the individual’s medical expenses that are proven 
by filing receipts therefor with the Minister, that were not in- 
cluded in determining a deduction for medical expenses for a 
preceding taxation year and that were paid by either the indivi- 
dual or the individual’s legal representative 


20Indexed by s. 117.1 after 1998 — ed. 


S. 118.2(2)(b.1)(ii) 


Subsec. 118.2(1) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
9(1), applicable to 1993 et seq. Subsec. (1) formerly read: 


118.2 (1) For the purpose of computing the tax payable under this 
Part by an individual for a taxation year, there may be deducted an 
amount determined by the formula 


A X (B-C) 
where 
A is the appropriate percentage for the year; 


B sis the total of the individual’s medical expenses that are proven 
by filing receipts therefor with the Minister, that were not in- 
cluded in determining a deduction for medical expenses for a 
preceding taxation year and that were paid by either the indivi- 
dual or the individual’s legal representative, 


(a) where the individual died in the year, within any period 
of 24 months that includes the day of death, and 


(b) in any other case, within any period of 12 months end- 
ing in the year; and 
C is the lesser of $1,50029 and 3% of the individual’s income for 
the year. 


Selected Cases: Watt v. R., [1997] 2 C.T.C. 2651 (TCC) (Receipts 
required for subsec. 118.2(1) expenses; for subsection 118.2(4) deemed 
expenses, taxpayer need only show expenses were reasonable). 


Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


Forms: RC4064: Information concerning people with disabilities [guide]. 


(2) Medical expenses — For the purposes of subsec- 

tion (1), a medical expense of an individual is an amount 

paid 
(a) [medical and dental services] — to a medical 
practitioner, dentist or nurse or a public or licensed 
private hospital in respect of medical or dental ser- 
vices provided to a person (in this subsection referred 
to as the “patient’) who is the individual, the indivi- 
dual’s spouse or common-law partner or a dependant 
of the individual (within the meaning assigned by sub- 
section 118(6)) in the taxation year in which the ex- 
pense was incurred; 


(b) [attendant or nursing home care] — as remu- 
neration for one full-time attendant (other than a per- 
son who, at the time the remuneration is paid, is the 
individual’s spouse or common-law partner or is under 
18 years of age) on, or for the full-time care in a nurs- 
ing home of, the patient in respect of whom an amount 
would, but for paragraph 118.3(1)(c), be deductible 
under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the taxation year in which 
the expense was incurred; 


(b.1) [attendant] — as remuneration for attendant 
care provided in Canada to the patient if 


(i) the patient is a person in respect of whom an 
amount may be deducted under section 118.3 in 
computing a taxpayer’s tax payable under this Part 
for the taxation year in which the expense was 
incurred, 


(ii) no part of the remuneration is included in com- 
puting a deduction claimed in respect of the patient 
under section 63 or 64 or paragraph (b), (b.2), (c), 
(d) or (e) for any taxation year, 
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Appleton: The February 27, 2004 draft 
will amend subpara. 1 18. ae to read a 


(111) at the time the remuneration is paid, the attend- 
ant is neither the individual’s spouse or common- 
law partner nor under 18 years of age, and 


(iv) each receipt filed with the Minister to prove 
payment of the remuneration was issued by the 
payee and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number, 


to the extent that the total of amounts so paid does not | 


exceed $10,000 (or $20,000 if the individual dies in 
the year); 


(b.2) [group home care] — as remuneration for the 
patient’s care or supervision provided in a group home 
in Canada maintained and operated exclusively for the 
benefit of individuals who have a severe and pro- 
longed impairment if 


(1) because of the patient’s impairment, the patient 
is a person in respect of whom an amount may be 
deducted under section 118.3 in computing a tax- 
payer’s tax payable under this Part for the taxation 
year in which the expense is incurred, 


(11) no part of the remuneration is included in com- 
puting a deduction claimed in respect of the patient 
under section 63 or 64 or paragraph (b), (b.1), (c), 
(d) or (e) for any taxation year, and 


(111) each receipt filed with the Minister to prove 
payment of the remuneration was issued by the 
payee and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number; 


(c) [full-time attendant at home] — as remunera- 
tion for one full-time attendant upon the patient in a 
self-contained domestic establishment in which the pa- 
tient lives, if 


(i) the patient is, and has been certified by a medi- 
cal practitioner to be, a person who, by reason of 
mental or physical infirmity, is and is likely to be 
for a long-continued period of indefinite duration 
dependent on others for the patient’s personal 
needs and care and who, as a result thereof, re- 
ube a full-time attendant, 


Proposed staat 


amity: needs antl 6 ( are at : 
‘quires a full-time attendan 


sagt ph 
118. 2)(c), (d), ic ee one ens are » amended to 9 laity a that eae 


a certification has to be in writing. 


(ii) at the time the remuneration is sili the attend- 
ant is neither the individual’s spouse or common- 
law partner nor under 18 years of age, and 


(iii) each receipt filed with the Minister to prove 
payment of the remuneration was issued by the 
payee and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number; 


(d) [nursing home care] — for the full-time care in 
a nursing home of the patient, who has been certified 
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by a medical practitioner to be a person who, by rea- 
son of lack of normal mental capacity, is and in the 
foreseeable future will continue to be dependent on 
others for the patient’s personal needs and care; 


(ec) [school, institution, etc.] — for the care, or the 
care and training, at a school, institution or other place 
of the patient, who has been certified by an appropri- 
ately qualified person to be a person who, by reason of 
a physical or mental handicap, requires the equipment, 
facilities or personnel specially provided by that 
school, institution or other place for the care, or the 
care and training, of individuals suffering from the 
handicap suffered by the patient; 


(f) [ambulance fees] — for transportation by ambu- 
lance to or from a public or licensed private hospital 
for the patient; 


(g) [transportation] — to a person engaged in the 
business of providing transportation services, to the 


extent that the payment is made for the transportation 
of 


| (i) the patient, and 


(ii) one individual who accompanied the patient, 
where the patient was, and has been certified by a 
medical practitioner to be, incapable of travelling 
without the assistance of an attendant 


118. 2(2)(c)(i) above. __ 7 
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from the locality where the patient dwells to a place, 
not less than 40 kilometres from that locality, where 
medical services are normally provided, or from that 
place to that locality, if 


(111) substantially equivalent medical services are 
not available in that. locality, 


118 2(2)(c)(i) above. 
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(iv) the route travelled by the patient is, having re- 
gard to the circumstances, a reasonably direct 
route, and 


(v) the patient travels to that place to obtain medi- 
cal services for himself or herself and it is reasona- 
ble, having regard to the circumstances, for the pa- 
tient to travel to that place to obtain those services; 


(h) [travel expenses] — for reasonable travel ex- 
penses (other than expenses described in paragraph 
(g)) incurred in respect of the patient and, where the 
patient was, and has been certified by a medical practi- 
tioner to be, incapable of travelling without the assis- 
tance of an attendant, in respect of one individual who 
accompanied the patient, to obtain medical services in 
a place that is not less than 80 kilometres from. the lo- 
cality where the patient dwells if the circumstances de- 
scribed in subparagraphs (g)(iii), (iv) and (v) apply; 


(i) [devices] — for or in respect of an artificial limb, 
iron lung, rocking bed for poliomyelitis victims, wheel 
chair, crutches, spinal brace, brace for a limb, ilios- 
tomy or colostomy pad, truss for hernia, artificial eye, 
laryngeal speaking aid, aid to hearing or artificial, kid- 
ney machine, for the patient; 


(i.1) [devices for incontinence] — for or in re- 
spect of diapers, disposable briefs, catheters, catheter 
trays, tubing or other products required by the patient 
by reason of incontinence caused by illness, injury or 
affliction; 

(j) [eyeglasses] — for eye glasses or other devices 
for the treatment or correction of a defect of vision of 
the patient as prescribed by a medical practitioner or 
optometrist; 


(k) [various] — for an oxygen tent or other equip- 
ment necessary to administer oxygen or for insulin, 
oxygen, liver extract injectible for pernicious anaemia 
or vitamin B12 for pernicious anaemia, for use by the 
patient as prescribed by a medical practitioner; 


(1) [guide dogs, etc.] — on behalf of the patient 
who is blind or profoundly deaf or has a severe and 
prolonged impairment that markedly restricts the use 
of the patient’s arms or legs, 


(i) for an animal specially trained to assist the pa- 
tient in coping with the impairment and provided 
by a person or organization one of whose main 
purposes is such training of animals, 


(ii) for the care and maintenance of such an animal, 
including food and veterinary care, 


979 


S. 118.2(2)(1.5) 


(111) for reasonable travel expenses of the patient 
incurred for the purpose of attending a school, in- 
stitution or other facility that trains, in the handling 
of such animals, individuals who are so impaired, 
and 


(iv) for reasonable board and lodging expenses of 
the patient incurred for the purpose of the patient’s 
full-time attendance at a school, institution or other 
facility referred to in subparagraph (111); 
(1.1) [transplant costs] — on behalf of the patient 
who requires a bone marrow or organ transplant, 


(i) for reasonable expenses (other than expenses 
described in subparagraph (ii)), including legal fees 
and insurance premiums, to locate a compatible do- 
nor and to arrange for the transplant, and 


(ii) for reasonable travel, board and lodging ex- 
penses. (other than expenses described in 
paragraphs (g) and (h)) of the donor (and one other 

_ person who accompanies the donor) and the patient 
(and one other person who accompanies the pa- 
tient) incurred in respect of the transplant; 


(1.2) [alterations to home] — for reasonable ex- 
penses relating to renovations or alterations to a dwell- 
ing of the patient who lacks normal physical develop- 
ment or has a severe and prolonged mobility 
impairment, to enable the patient to gain access to, or 
to be mobile or functional within, the dwelling; 


(1.21) [home construction costs] — for reasona- 
ble expenses, relating to the construction of the princi- 
pal place of residence of the patient who lacks normal 
physical development or has a severe and prolonged 
mobility impairment, that can reasonably be consid- 
ered to be incremental costs incurred to enable the pa- 
tient to gain access to, or to be mobile or functional 
within, the patient’s principal place of residence; 


(1.3) [lip reading and sign language training] — 
for reasonable expenses relating to rehabilitative ther- 
apy, including training in lip reading and sign lan- 
guage, incurred to adjust for the patient’s hearing or 
speech loss; 


(1.4) [sign language services] — on behalf of the 
patient who has a speech or hearing impairment, for 
sign language interpretation services or real-time cap- 
tioning services, to the extent that the payment is made 
to a person in the business of providing such services; 


(1.41) [note-taking services] — on behalf of the 
patient who has a mental or physical impairment, for 
note-taking services, if 


(i) the patient has been certified in writing by a 
medical practitioner to be a person who, because of 
that impairment, requires such services, and 


(ii) the payment is made to a person in the business 
of providing such services; 


(1.42) [voice recognition software] — on behalf 
of the patient who has a physical impairment, for the 
cost of voice recognition software, if the patient has 
been certified in writing by a medical practitioner to 
be a person who, because of that impairment, requires 
that software; 


(1.5) [moving expenses] — for reasonable moving 
expenses (within the meaning of subsection 62(3), but 
not including any expense deducted under section 62 
for any taxation year) of the patient, who lacks normal 
physical development or has a severe and prolonged 
mobility impairment, incurred for the purpose of the 
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patient’s move to a dwelling that is more accessible by 
the patient or in which the patient is more mobile or 
functional, if the total of the expenses claimed under 
this paragraph by all persons in respect of the move 
does not exceed $2,000; 


(1.6) [driveway alterations] — for reasonable ex- 
penses relating to alterations to the driveway of the 
principal place of residence of the patient who has a 
severe and prolonged mobility impairment, to facili- 
tate the patient’s access to a bus; 


(1.7) [van for wheelchair] — for a van that, at the 
time of its acquisition or within 6 months after that 
time, has been adapted for the transportation of the pa- 
tient who requires the use of a wheelchair, to the ex- 
tent of the lesser of $5,000 and 20% of the amount by 
which 


(1) the amount paid for the acquisition of the van 
exceeds 


(ii) the portion, if any, of the amount referred to in 
subparagraph (i) that is included because of para- 
graph (m) in computing the individual’s deduction 
under this section for any taxation year; 


(1.8) [caregiver training] — for reasonable ex- 
penses (other than amounts paid to a person who was 
at the time of the payment the individual’s spouse or 
common-law partner or a person under 18 years of 
age) to train the individual, or a person related to the 
individual, if the training relates to the mental or phys- 
ical infirmity of a person who 


(i) is related to the individual, and 


(ii) is a member of the individual’s household or is 
dependent on the individual for support; 


(1.9) [therapy] — as remuneration for therapy pro- 
vided to the patient because of the patient’s severe and 
prolonged impairment, if 


(1) because of the patient’s impairment, an amount 
may be deducted under section 118.3 in computing 
a taxpayer’s tax payable under this Part for the tax- 
ation year in which the remuneration 1s paid, 


(11) the therapy is prescribed by, and administered 
under the general supervision of, 


(A) a medical doctor or a psychologist, in the 
case of mental impairment, and 


(B) a medical doctor or an occupational thera- 
pist, in the case of a physical impairment, 


(111) at the time the remuneration is paid, the payee 
is neither the individual’s spouse nor an individual 
who is under 18 years of age, and 


(iv) each receipt filed with the Minister to prove 
payment of the remuneration was issued by the 
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(m) [prescribed devices] — for any device or 
equipment for use by the patient that 


(i) is of a prescribed kind, 
(ii) is prescribed by a medical practitioner, 


(iii) is not described in any other paragraph of this 
subsection, and 


(iv) meets such conditions as may be prescribed as 
to its use or the reason for its acquisition, 


to the extent that the amount so paid does not exceed 
the amount, if any, prescribed in respect of the device 
or equipment; 

(n) [drugs] — for drugs, medicaments or other prepa- 
rations or substances (other than those described in 
paragraph (k)) manufactured, sold or represented for 
use in the diagnosis, treatment or prevention of a dis- 
ease, disorder, abnormal physical state, or the symp- 
toms thereof or in restoring, correcting or modifying 
an organic function, purchased for use by the patient 
as prescribed by a medical practitioner or dentist and 
as recorded by a pharmacist; 


(o) [lab tests] — for laboratory, radiological or other 
diagnostic procedures or services together with neces- 
sary interpretations, for maintaining health, preventing 
disease or assisting in the diagnosis or treatment of 
any injury, illness or disability, for the patient as pre- 
scribed by a medical practitioner or dentist; 


(p) [dentures] — to a person authorized under the. 
laws of a province to carry on the business of a dental 
mechanic, for the making or repairing of an upper or 
lower denture, or for the taking of impressions, bite 
registrations and insertions in respect of the making, 
producing, constructing and furnishing of an upper or 
lower denture, for the patient; 


(q) [health plan premiums] — as a premium, con- 
tribution or other consideration under a private health 
services plan in respect of one or more of the indivi- 
dual, the individual’s spouse or common-law partner 
and any member of the individual’s household with 
whom the individual is connected by blood relation- 
ship, marriage, common-law partnership or adoption, 
except to the extent that the premium, contribution or 
consideration is deducted under subsection 20;01(1) in 
computing an individual’s income from a business for 
any taxation year; or . 


(r) [gluten-free food] — on behalf of the patient 
who has celiac disease, the incremental cost of acquir- 
ing gluten-free food products as compared to the cost 
of comparable non-gluten-free food products, if the 
patient has been certified in writing by a medical prac- 
titioner to be a person who, because of that disease, 
requires a gluten-free diet. 


Related Provisions: 20(1)(qq), (rr) — Business deduction for disabil- 
ity-related modifications to buildings and disability-related equipment; 
20.01 — Deduction from business income for private health plan premi- 
ums; 63(3)“child care expense’’(d) — Medical expenses are not child care 
expenses; 64— Deduction for part-time attendant care; 110.7(3) — 
Northern Canada residents — trips to obtain medical services; 118.2(3) — 
: ) : oF i : Deemed medical expense; 118.2(4) — Use of own vehicle for transporta- 
(i) has a learning disability or a mental impairment, | tion under (2)(g); 118.3(2) — Dependant having impairment; 251(6) — 
and Meaning of “connected by blood relationship, marriage or adoption”. 

History: Para. 118.2(2)(1.4) amended and paras. (1.41), (1.42) and (r) ad- 


ded by 2003, c. 15, subsecs. 73(1), (2) applicable to 2003 et seg. Para. (1.4) 
formerly read: 


payee and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number; 


(1.91) [tutoring services] — as remuneration for 
tutoring services that are rendered to, and are supple- 
mentary to the primary education of, the patient who 


(11) has been certified in writing by a medical prac- 
titioner to be a person who, because of that disabil- 
ity or impairment, requires those services, 

(1.4) on behalf of the patient who has a speech or hearing impair- 
ment, for sign language interpretation services, to the extent that the 
payment is made to a person engaged in the business of providing 
such services; 


if the payment is made to a person ordinarily engaged 
in the business of providing such services to individu- 
als who are not related to the payee. 
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Para. 118.2(2)(1.21) added by 2001, c. 17, s. 95, applicable to 2000 er seq. 


Para. 118.2(2)(q) amended by the said c. 17, s. 244, to add “common-law 
partner”, applicable to 2001 et seg. except that, if a taxpayer and a person 
have jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 
1998, 1999 or 2000 taxation years, the amendment applies to the taxpayer 
and the person in respect of the applicable taxation year and subsequent 
taxation years. 


Paras. 118.2(2)(a) and (b), subparas. 118.2(2)(b.1)(iii) and (c)(i1), and pa- 
ras. 118.2(2) (1.8) and (q) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


Subpara. 118.2(2)(b.1)(@ji) amended, paras. 118.2(2)(b.2), (2)(1.9) and 
(1.91) added, by 2000, c. 19, subsecs. 25(2), (3), applicable to 1999 et seq. 
The subpara. formerly read: 


(ii) no amount is included under section 63 or 64 or paragraph (b), 
(c), (d) or (e) in computing a deduction claimed in respect of the 
patient for the taxation year in which the remuneration was paid, 


Para. 118.2(2)(1.8) added, and para. 118.2(2)(q) amended by 1999, c. 22, 
subsecs. 34(2), (3), applicable to 1998 et seg. Para. (q) formerly read: 


(q) as a premium, contribution or other consideration to a private 
health services plan in respect of one or more of the individual, the 
individual’s spouse and any member of the individual’s household 
with whom the individual is connected by blood relationship, mar- 
riage or adoption. 


The closing words of para. 118.2(2)(b.1) amended, paras. 118.2(2)(1.4) to 
(1.7) and the closing words to para. 118.2(2)(m) added, by 1998, c. 19, 
subsecs. 23(1.1)—(3), applicable to 1997 et seg. The closing words of para. 
(b.1) formerly read: 


to the extent that the total of amounts so paid does not exceed 
$5,000 (or $10,000 where the individual died in the year); 


Para. 118.2(2)(1.3) added. by 1994, c. 7, Sch. VUI (1993, c. 24), subsec. 
54(1), applicable to 1992 et seg. 


Para. 118.2(2)(a) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
9(2), applicable to 1993 et seq. Para. (a) formerly read: 


(a) to a medical practitioner, dentist or nurse or a public or licensed 
private hospital in respect of medical or dental services provided to 
a person (in this subsection referred to as the “‘patient”) who is the 
individual, the individual’s spouse or any dependant in respect of 
whom the individual may deduct an amount under section 118 from 
tax payable under this Part by the individual for the taxation year in 
which the expense was incurred; 


Paras. 118.2(2)(b), (b.1) substituted for para. (b) by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 89(1), applicable to expenses incurred after 1990. 
Para 118.2(2)(b) formerly read: 


(b) as remuneration for one full-time attendant on, or for the full- 
time care in a nursing home of, the patient who has a severe and 
prolonged mental or physical impairment that has been certified as 
such in prescribed form by a medical practitioner or, where the im- 
pairment is an impairment of sight, by a medical practitioner or an 
optometrist; 


Subparas. 118.2(2)(c)(ii), (iii) substituted by 1994, c. 7, Sch. If (1991, c. 
49), subsec. 89(2), applicable to expenses incurred after 1990. Subparas. 
(c)(i1), (411) formerly read: 

(ii) the attendant is not 


(A) a person in respect of whom the individual or the indivi- 
dual’s spouse deducts an amount under section 118 from tax 
payable under this Part by the individual for the taxation year in 
which the remuneration is paid, or 


(B) at the time the remuneration is paid, under 18 years of age 
and connected with the individual or the individual’s spouse by 
blood relationship, marriage or adoption, and 


(iii) each receipt filed with the Minister to prove payment of the 
remuneration contains the Social Insurance Number of the person 
who issued the receipt; 


Para. 118.2(2)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

89(3), applicable to 1988 et seg. Para. 118.2(2)(h) formerly read: 
(h) for reasonable travel expenses (other than expenses described in 
paragraph (g)) incurred in respect of the patient (who was, and has 
been certified by a medical practitioner to be, incapable of travelling 
without the assistance of an attendant) and one individual who ac- 
companied the patient to obtain medical services in a place that is 
not less than 80 kilometres from the locality where the patient 
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dwells if the circumstances described in subparagraphs (g)(iii) to (v) 
apply; 
Paras. 118.2(2)(i), (1.1) substituted for para. (1) and paras. (1), (1.2) substi- 
tuted by 1994, c. 7, Sch. IT (1991, c. 49), subsecs. 89(4), (5), (7), applica- 
ble to expenses incurred after 1990. Paras. (i), (1), (1.2) formerly read: 


(i) for or in respect of an artificial limb, iron lung, rocking bed for 
poliomyelitis victims, wheel chair, crutches, spinal brace, brace for 
a limb, iliostomy or colostomy pad, cloth diapers or disposable 
briefs for use by persons who are incontinent by reason of illness, 
injury or affliction, truss for hernia, artificial eye, laryngeal speak- 
ing aid, aid to hearing or artificial kidney machine for the patient; 


(1) on behalf of the patient who is totally blind or profoundly deaf, 
(i) for a dog trained to guide or assist a blind or deaf person and 


provided by a person or organization one of whose main pur- 
poses is the training of such dogs, 


(ii) for the care and maintenance of such a dog, including food 
and veterinarian care, 


(iii) for reasonable travel expenses of the patient incurred in 
travelling to and from a school, institution or other place that 
trains blind or deaf persons in the handling of such dogs, and 


(iv) for reasonable board and lodging expenses of the patient 
incurred while the patient is required to live away from the pa- 
tient’s ordinary place of residence because the patient is in full- 
time attendance at a school, institution or other place that trains 
blind or deaf persons in the handling of such dogs; 


(1.2) for reasonable expenses relating to modifications to a dwelling 
of the patient, who lacks normal physical development or is neces- 
sarily confined to a wheelchair for a long-continued period of indef- 
inite duration, to enable the patient to be mobile and functional 
within the dwelling; . 


Para. 118.2(2)(m) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
89(8). Para. 118.2(2)(m) formerly read: 


(m) for any device or equipment, not described in any other para- 

graph of this subsection, of a prescribed kind, for use by the patient 

as prescribed by a medical practitioner; 
Selected Cases: Ray v. R., [2002] 4 C.T.C. 2590 (TCC) (Requirement 
for drugs to be recorded by pharmacist disregarded); Dunn v. R., [2002] 2 
C.T.C. 2007 (TCC) (Medications must be recorded by a pharmacist); 
Banman v. R., [2001] 2 C.T.C. 2111 (LCC) (Alternative medicine not rec- 
ognized as equivalent of medical practice); Hillier v. R., [2000] 3 C.T.C. 
2367 (TCC) (Modifications during construction phase may qualify); 
Flumerfelt v. R., [1999] 3 C.T.C. 2168 (TCC) (Full-time medical care 
means person must attend to taxpayer and no one else); Revusky v. R., 
[1997] 2 C.T.C. 2443 (TCC) (Certification valid even though issued after 
travel had occurred). 


Regulations: 5700 (prescribed device or equipment, for 118.2(2)(m)). 


Interpretation Bulletins: IT-339R2: Meaning of “private health ser- 
vices plan”; IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips (re 118.2(2)(b.1)(v), (c)(ii)). 
Forms: RC4064: Information concerning people with disabilities [guide]. 


(3) Deemed medical expense — For the purposes of 
subsection (1), 


(a) any amount included in computing an individual’s 
income for a taxation year from an office or employ- 
ment in respect of a medical expense described in sub- 
section (2) paid or provided by an employer at a par- 
ticular time shall be deemed to be a medical expense 
paid by the individual at that time; and 


(b) there shall not be included as a medical expense of 
an individual any expense to the extent that 


(i) the individual, 


(ii) the person referred to in subsection (2) as the 
patient, 
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(iii) any person related to a person referred to in 
subparagraph (i) or (ii), or 


(iv) the legal representative of any person referred 
to in any of subparagraphs (i) to (iii) 


is entitled to be reimbursed for the expense, except to 
the extent that the amount of the reimbursement is re- 
quired to be included in computing income and is not 
deductible in computing taxable income. 


Related Provisions: 251(2) — Related persons. 


History: Para. 118.2(3)(b) amended by 1998, c. 19, subsec. 23(4), appli- 
cable to 1997 et seq. Para. 118.2(3)(b) formerly read: 


(b) there shall not be included as a medical expense of an individual 
any expense for which the individual, the person referred to in sub- 
section (2) as the patient or the legal representative of either of them 
has been or is entitled to be reimbursed, except to the extent that the 
amount thereof is required to be included in computing income 
under this Part and cannot be deducted in computing taxable 
income. 


Para. 118.2(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c..24), subsec. 
54(2), applicable to 1992 et seg. Para. (b) formerly read: 


(b) there shall not be included as a medical expense of an individual 
any expense for which the individual or the individual’s legal repre- 
sentative has been or is entitled to be reimbursed, except to the ex- 
tent that its amount is required to be included in computing the indi- 
vidual’s income under this Part. 


Interpretation Bulletins: IT-339R2: Meaning of “private health ser- 
vices plan”; IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 


(4) Deemed payment of medical expenses — 
Where, in circumstances in which a person engaged in the 
business of providing transportation services is not read- 
ily available, an individual makes use of a vehicle for a 
purpose described in paragraph (2)(g), the individual or 
the individual’s legal representative shall be deemed to 
have paid to a person engaged in the business of provid- 
ing transportation services, in respect of the operation of 
the vehicle, such amount as is reasonable in the 
circumstances. 


Selected Cases [subsec. 118.2(4)]: Wart v. R., [1997] 2 C.T.C. 2651 
(TCC) (Receipts required for subsec. 118.2(1) expenses; for subsection 
118.2(4) deemed expenses, taxpayer need only show expenses were 
reasonable). 


Selected Cases [s. 118.2]: Exner v. R., [2002] 4 C.T.C. 2415 (TCC) 
(Charter not breached through reduction of benefits available); Crockart 
v. R., [1999] 2 C.T.C. 2409 (TCC) (Provision to be construed liberally, 
humanely and compassionately). 


Definitions [s. 118.2]: “amount”, “appropriate percentage”, “busi- 
ness” — 248(1); “carrying on business” — 253; “common-law partner’, 
“common-law partnership” — 248(1); “connected” — 251(6); “den- 
tist’” — 118.4(2); “employment”, “individual”, “legal representative” — 
248(1); “medical practitioner” — 118.4(2); “Minister” — 248(1); 
“month” — Interpretation Act 28, 35(1); “ ae 

248(1); “optometrist” — 118.4(2); “patient” — 118.2(2)(a); “person”, 
“prescribed”, “private health services plan” — 248(1); “province” — Jn- 
terpretation Act 35(1); “related” — 251(2); “resident in. Canada” — 250; 
“self-contained domestic establishment” — 248(1); 

248(2); “taxation year” — 249; “taxpayer” —248(1); “writing” — Inter- 


pretation Act 35(1). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as 
“another person”; IT-518R: Food, beverages and entertainment expenses. 


118.3 (1) Credit for mental or physical impair- 
ment — Where 


(a) an individual has a severe and prolonged mental or 
physical impairment, 


(a.l1) the effects of the impairment are such that the 
individual’s ability to perform a basic activity of daily 
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living is markedly restricted or would be markedly re- 
stricted but for therapy that 


(i) is essential to sustain a vital function of the 
individual, 

(ii) is required to be administered at least three 
times each week for a total duration averaging not 
less than 14 hours a week, and 


(iii) cannot reasonably be expected to be of signifi- 
cant benefit to persons who are not so impaired, 


(a.2) in the case of 


(i) a sight impairment, a medical doctor, or an 
optometrist, 


(i.1) a speech impairment, a medical doctor or a 
speech-language pathologist, 

(ii) a hearing impairment, a medical doctor or an 
audiologist, 


(iii) an impairment with respect to an individual’s 
ability in feeding or dressing themself, or in walk- 
ing, a medical doctor or an occupational therapist, 


(iv) an impairment with respect to an individual’s 
ability in perceiving, thinking and remembering, a 
medical doctor or a psychologist, and 


(v) an impairment not referred to in any of subpar- 
agraphs (1) to (iv), a medical doctor 


has certified in prescribed form that the impairment is 
a severe and prolonged mental or physical impairment. 
the effects of which are such that the individual’s abil- 
ity to perform a basic activity of daily living is mark- 
edly restricted or would be markedly restricted but for 
therapy referred to in paragraph (a.1), 


(b) the individual has filed for a taxation year with the 
Minister the certificate described in spot le (a.2), 
and 
(c) no amount in respect of remuneration for an at- 
tendant or care in a nursing home, in respect. of the 
individual, is included in calculating a deduction under 
section 118.2 (otherwise than because of paragraph 
118.2(2)(b.1)) for the year by the individual or by any 
other person, 
there may be deducted in computing the individual’ S$ tax 
payable under this Part for the year le amount deter- 
mined by the formula 


AX(B+C) 
where 
A is the appropriate percentage for the year, 
Bis $6,000, and 
CaaS 
(a) where the individual has not attained the age of 


18 years before the end of the year, the amount, if 
any, by which 


(i) $3,500 
exceeds 
(11) the amount, if any, by which 


(A) the total of all amounts each of which is 
an amount paid in the year for the care or 
supervision of the individual and included in 
computing a deduction under section 63, 64 
or 118.2 for a taxation year 


exceeds 
(B) $2,050, and 
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(b) in any other case, zero. 


Possible Future Amendment — Changes to 
disability tax credit 


Federal budget, supplementary information, February 
18, 2003: Tax Measures for Persons With Disabilities 


The Government will be conducting an evaluation of the disabil- 
ity tax credit (DTC) as data from the 2001 Participation and Ac- 
tivity Limitations Survey becomes available. The objective of the 
evaluation will be to determine whether the DTC: is ee its 
policy purpose. en 


In addition, this budget announces ee seserbiibtiment Of a sechnt 
cal advisory committee on tax measures for persons with disabil- 
ities, to advise the Ministers of Finance and: mahal Revenue 
over a mandate of 18 months. - 


As described more fully in Chapter 4, this lees sets aside 925 
million in 2003-04 and $80 million per year starting in 2004-05 
to improve assistance for persons with disabilities, drawing on 
the evaluation of the DTC and the advice of the technical advi- 
sory committee. 


Department of Finance. news. release, ‘March 7, 2003: / 


Co-Chairs For The T. echnical Advisory Committee oe soo: Mew 
sures For Persons With Disabilities A mounced — _ 


John Manley, Deputy Prime Minist ra and Minister ‘of Findnce, 


and Elinor Caplan, Minister of National Revenue, announced to. 
Brown : as CO- 


day the appointment of Sherri Torjman and 
chairs of the Technical Advisory Committe Tax Measures 
for Persons With Disabilities. The establishment of the commit- 
tee was announced in the February 2003 budget. se 


Ms. ‘Torjman i is the Vice-President of the Caledon bahia of So- 
cial Policy, a non-profit social policy research organization. She 


has written ee on ee matters and other Social Le 


icy issues. 


Mr. Brown is a tax expert mio. covet as ~ Clifford Clark Visit- . 


ing Economist — a key advisory position in the Department of 
Finance — from 1998 until 2001. He has also served as Chair- 
man ‘of PricewaterhouseCoopers and Chair of the Canadian Insti- 
tute of Chartered Accountants, 


Targeting eligibility for the ‘disability t tax credit (DTC) Tavolves 


the difficult task of identifying those most in need. In the Budget 
2003 speech, Minister Manley said the Government would “work 
directly with these groups [representing the disability commu- 
nity] through a new, independent advisory committee.” 


Over the next 18 months, the committee will advise the Minister 
of Finance and the Minister of National Revenue on the eligibil- 
ity criteria for the DTC as well as other, tax. issues affecting per- 
sons with disabilities. 


“These appointments will ensure that. the disability community 
has a strong voice and will help the Government in its delibera- 
tions,” Minister Caplan said. 


As part of this commitment, the 2003 budget has set aside $25 
million in 2003-04 and $80 million per year starting in 2004-05 
to improve assistance for persons with disabilities. Other disabil- 
ity-related measures in the budget include a new $1,600 Child 
Disability Benefit as of July 2003. With the changes announced 
in the budget, tax relief for persons with disabilities, persons with 
medical expenses, and those who care for them will reach about 
$1.3 billion per year — more than double the tax relief provided 
in 1996. Minister Manley and Minister Caplan will announce the 
other committee members in the coming wecks. 


For further information: Andrée Houde, Public Affairs and Oper- 
ations Division, (613) 996-8080; Mike Scandiffio, Director of 
Communications, Office of the Deputy Prime Minister and Min- 
ister of Finance, (613) 996-7861; Randall Meades, Tax Policy 
Branch, (613) 947-2148; Derik Hodgson, Director of Communi- 
cations for the Minister of National Revenue, (613) 995-2960. 


Department of Finance news release, April 29, 2003: 
Ministers Manley and Caplan Announce Appointments To Tech- 
nical Advisory Committee On Tax Measures For Persons With 
Disabilities 
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John Manley, Deputy Prime Minister and Minister of Finance, 
and Elinor Caplan, Minister of National Revenue, announced to- 
day the appointment of 10 members to the Technical Advisory 
Committee on Tax Measures for Persons With Disabilities. The 
establishment of the committee was announced in the February 
2003, budget. — 


The new members bring a wide range of expertise and experi- 
ence to the committee. They include members of organizations 
representing persons with disabilities, medical practitioners and 
private sector tax experts. They will join co-chairs Sherri 
Torjman and Robert Brown, whose appointments to the commit- 
tee were announced on March 7, 2003. _ 

Now that all of the members have been appointed, the committee 
will begin its work. Over the next 18 months it will advise the 


Minister of Finance and the Minister of National Revenue on the 


eligibility and administrative criteria for the disability tax credit 
as well as other tax issues affecting persons with disabilities. 


The 2003 budget set aside $25 million in 2003-04 and $80 mil- 


lion per year starting in 2004-05 to improve assistance for per- 


sons with disabilities. Other disability-related measures in the 
budget include a new $1,600 Child Disability Benefit as of July 
2003. With the changes announced in the budget, tax relief for 
persons with disabilities, persons with medical expenses, and 
those who care for them will reach about $1.3 billion per yeat — 
more than double the tax relief provided i in 1996, : 


A complete list of the committee members i is attached. 


For further information: Andrée Houde, Public Affairs and Oper- 
ations Division, Department of Finance, (613) 996-8080; Mike 
Scandiffio, Communications Advisor Office of the Deputy Prime 
Minister and Minister of Finance, (613) 996-7861; Derik Hodg- 
son, Director of Communications for the Minister of National 
Revenue, (613) 995- 2960. 


TECHNICAL ‘ADVISORY COMMITTEE ON TAX MEA- 
SURES FOR PERSONS WITH DISABILITIES _ 


LIST OF MEMBERS [biographies omitted — ed] 


LE Sherri Torjman (co- chair), ‘Vice-President, Caledon Le 
tute of Social Policy 
2. Robert Brown, FCA (eo-chals), tax & exper: 
3. Brian Arnold, a tax lawyer with Goodmans LLP and Pro- 
fessor Emeritus at the University of Western Ontario. 
4. Michael Bach, Executive Vice-President of the Canadian 
_. Association for Community Living 
. 5. Laurie Beachell, National A ROA) Council of Gavi 
ans with Disabilities - 
6. Harry Beatty, a lawyer and consultant specializing in nee 
__ bility law. 
7. Gary Birch, Paci es, Neil Squire Foundation 
8. Lembi Buchanan, public relations consultant and the Chair 
_of the Coalition for Disability Tax Credit Reform 
9. Dr. Karen R. Cohen, Associate Executive Director and 
Registrar of the Canadian Psychological Association 
10. Yude M. Henteleff, CM, QC, Senior Counsel, Pitblado 
and Honorary Solicitor, Learning Disabilities Association 
of Canada. 
11. Guy Lord, partner, Osler, Hoskin & Harcourt LLP 
12. Dr. Claude A. Renaud, Associate Secretary General and 
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Federal budget, Supplementary Information, March 23, 
2004: Work of the Technical Advisory Committee on Tax Mea- 
sures for Persons with Disabilities 


The Technical Advisory Committee on Tax Measures for Per- 
sons with Disabilities was established in 2003 to advise the Min- 
ister of Finance and the Minister of National Revenue on ways to 
improve tax fairness for persons with disabilities and those who 
care for them. To date, the Committee has identified a number of 
key areas of concern, including: 


* The eligibility criteria for the disability tax credit (DTC). 


¢ Barriers to employment and education for persons with disa- 
bilities [see the new Disability Supports deduction in this 
Budget, reproduced under s. 64 — ed.]. 
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¢ The adequacy of tax measures for caregivers [see changes to 
the medical expense credit for od eed in _ Budget, re- 
produced under 118.2(1) — ed.] 


With respect to the eligibility criteria for the DTC, the Commit- 
tee believes that the revised DTC certification form released by 
the Canada Revenue Agency earlier this year addresses many of 
the concerns expressed by the community of persons with disa- 
bilities, specifically the eligibility of individuals with mental im- 
pairments. Going forward, the Committee will examine options 
for further improvements to the Sligioiity criteria " — 
trative — 


Related Provisions: 6(16) — Non-taxable disability-related employ- 
ment benefits; 108(1) — Preferred beneficiary election available after 
1995 only to beneficiary with severe and prolonged impairment; 
117.1(1) — Indexing for inflation; 118.2 — Credit for medical expenses; 
118.3(4) — Additional information requested by CCRA; 
Meaning of severe and prolonged impairment; 118.4(2) — Reference to 
medical practitioner; 118.6(3) — Education credit for disabled individu- 
als; 118.8 — Transfer of unused credits to spouse; 118.91 — Individual 
Ordering of credits; 
118.93 — Credits in separate returns; 118.94-— Computing tax payable 
by a non-resident individual; 118.95(b) — Application in year individual 
becomes bankrupt. 


History: Subpara. 118.3(1)(a.2)(iii) amended by 2003, c. 15, 
74(1), applicable to 2003 et seg. Subpara. (a.2)(i1i) formerly read: 


subsec. 


(iii) an impairment with respect to an individual’s ability in feeding 
and dressing themself, or in walking, a medical doctor or an occupa- 
tional therapist, 


Para. 118.3(1)(a.1) amended by 2001, c. 17, subsec. 96(2), applicable to 
2000 et seq. Para. (a.1) formerly read: 


(a.1) the effects of the impairment are such that the individual’s 
ability to perform a basic activity of daily living is markedly 
restricted, 


Subpara. 118.3(1)(a.2)(.1) added by. the said c. 17, subsec. 96(4), applica- 
ble to certifications made after October 17, 2000. 


The closing words of para. 118.3(1)(a.2) amended by the said c. 17, sub- 
sec. 96(5), applicable to 2000 et seq., to add “or would be markedly re- 
stricted but for therapy referred to in paragraph (a.1)”. 


The portion of subsec. 118.3(1) after para. (c) amended by the said c. 17, 
subsec. 96(6), applicable to 2000 et seg., except that, in its application to 
2000, the references to “$6,000”, “$3,500” and “$2,050” in the descrip- 
tions of B and C in the formula, as amended, shall be read as references to 
“$4,293”, “$2,941” and “$2,000”, respectively. That portion formerly 
read: 


for the purposes of computing the tax payable under this Part by the 
individual for the year, there may be deducted an amount deter- 
mined by the formula 


24 
A x $4,118 
where 
A is the appropriate percentage for the year. 


Subpara. 118.3(1)(a.2)(iii) renumbered as subpara. (v) and amended, and 
subparas. (111) and (iv) added, by 1999, c. 22, subsec. 35(1), applicable to 
certifications made after February 24, 1998 Subpara. (iii) formerly read:. 


(iii) an impairment not referred to in subparagraph (i) or (ii), a med- 
ical doctor 


Para. 118.3(1)(a.2) amended by 1998, c. 19, s. 24, applicable to certifica- 
tions made after February 18, 1997. Para. 118.3(1)(a.2) formerly read: 


(a.2) a medical doctor, or where the impairment is an impairment of 
sight, a medical doctor or an optometrist, has certified in prescribed 
form that the individual has a severe and prolonged mental or physi- 
cal impairment the effects of which are such that the individual’s 
ability to perform a basic activity of daily living is markedly 
restricted, 


20Indexed by s. 117.1 after 1998 — ed. 
24indexed by s. 117.1 after 1991 — ed. 


Income Tax Act, 


Part I, Division E 


Subsec. 118.3(1) substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsecs. 
90(1), (3), applicable to 1991 et seg. Subsec. 118.3(1) formerly read: 


118.3 (1) Where 


(a) an individual has a severe and prolonged mental or physical 
impairment that has been certified as such in prescribed form by 
a medical practitioner or, where the impairment is an impair- 
ment of sight, by a medical practitioner or an optometrist, 


(b) the individual has filed for a taxation year with the Minister 
the certificate described in paragraph (a), and 


(c) no amount in respect of remuneration for an attendant, or 
care in a nursing home, by reason of the mental or physical im- 
pairment of the individual is included in calculating a deduction 
under subsection 118.2(1) for the year by the individual or by 
any other person, 


for the purposes of computing the tax payable under this Part by the 
individual for the year, there may be deducted an amount deter- 
mined by the formula 


20 
A X $3,236 
where 
A is the appropriate percentage for the year. 


Selected Cases [subsec. 118.3(1)]: Froese v. R., [1998] 3 C.T.C. 
2237 (TCC) (Erroneous tick-mark by doctor not conclusive); Lowe v. 
Canada, [1995] 1 C.T.C. 2392 (TCC) (Colostomate did not qualify for 
credit); Brookshaw v. Canada, [1994] 2 C.T.C. 2360 (TCC) (Crohn’s dis- 
ease qualified for credit). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. See 
also list at end of s. 118.3. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


Forms: RC4064: Information concerning people with disabilities [guide]; 
T2201: Disability tax credit information. 


(2) Dependant having impairment — Where 


(a) an individual has, in respect of a person (other than 
a person in respect of whom the person’s spouse or 
common-law partner deducts for a taxation year an 
amount under section 118 or 118.8) who is resident in 
Canada at any time in the year and who is entitled to 
deduct an amount under subsection (1) for the year, 


(i) claimed for the year a deduction under subsec- 
tion 118(1) because of 


(A) paragraph (b) of the description of B in that 
subsection, or 


(B) paragraph (c.1) or (d) of that description 
where the person is a parent, grandparent, child, 
grandchild, brother, sister, aunt, uncle, nephew 
or niece of the individual, or of the individual’s 
spouse or common-law partner, or 


(11) could have claimed for the year a deduction re- 
ferred to in subparagraph (i) in respect of the per- 
son if 


(A) the person had no income for the year and 
had attained the age of 18 years before the end 
of the year, and 


(B) in the case of a deduction referred to in 
clause (i)(A), the individual were not married or 
not in a common-law partnership, and 


(b) no amount in respect of remuneration for an at- 
tendant, or care in a nursing home, because of that per- 
son’s mental or physical impairment, is included in 
calculating a deduction under section 118.2 (otherwise 
than under paragraph 118.2(2)(b.1)) for the year by the 
individual or by any other person, 
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there may be deducted, for the purpose of computing the 
tax payable under this Part by the individual for the year, 
the amount, if any, by which 


(c) the amount deductible under subsection (1) in com- 
puting that person’s tax payable under this Part for the 
year 


exceeds 


(d) the amount of that person’s tax payable under this 
Part for the year computed before any deductions 
under this Division (other than sections 118 and 
118.7). 


Related Provisions: 63(1)(e)(ii)(A)(I1), 63(2)(b)(i)(B), 63(3)*child care 
expense’ (c)(i)(B) — Higher child care expenses deduction for disabled 
child over 7; 118.3(4) — Additional information requested by CCRA; 
118.8 — Transfer of disability credit to spouse; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.92 — Ordering of credits; 
118.93 — Credits in separate returns; 118.94 —Computing tax payable 
by a non-resident individual; 118.95(b) — Application in year individual 
becomes bankrupt. 


History: Cl. 118.3(2)(a)(i)(B) amended by 2001, c. 17, subsec. 96(7), ap- 
plicable to 2000 et seg. The clause formerly read: 


(B) paragraph (c.1) or (d) of that description where the person is the 
individual’s parent, grandparent, child or grandchild, or 


Cl. 118.3(2)(a)Gi)(B) amended by 2000, c. 12, s. 132, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. The clause formerly read: 


(B) in the case of a deduction referred to in clause (i)(A), the indivi- 
dual were not married, and 


Para. 118.3(2)(a) amended by 1999, c. 22, subsec. 35(2), applicable to 
1998 et seq. The para. formerly read: 


(a) an individual has, in respect of a person (other than a person in 
respect of whom the person’s spouse deducts for the year an amount 
under section 118 or 118.8) who is resident in Canada at any time in 
a taxation year and who is entitled to deduct an amount under sub- 
section (1) for the year, claimed for the year a deduction under sub- 
section 118(1) because of 


(i) paragraph (b) of the description of B in subsection 118(1), or 


(ii) paragraph (d) of the description of B in subsection 118(1) 
where that person is the individual’s child or grandchild, 
or, where that person is the individual’s parent, grandparent, child 
or grandchild, could have claimed such a deduction if the individual 
were not married and that person had no income for the year and 
had attained the age of 18 years before the end of the year, and 


Subparas. 118.3(2)(a)(i) and (ii) amended by 1997, c. 25, s. 27, applicable 
April 25, 1997. Subparas. (a)(i) and (41) formerly read: 
(1) paragraph 118(1)(b), or 
(ii) paragraph 118(1)(d) where that person is the individual’s child 
or grandchild, 
The closing words of para. 118.3(2)(a) substituted by 1994, c. 21, s. 53, 
applicable to 1993 et seg. The closing words formerly read: 


or, where that person is the individual’s parent, grandparent, child 
or grandchild, could have claimed such a deduction if the individual 
were not married and that person had no income for the year, and 
Para. 118.3(2)(b) amended by 1994, c.:7, Sch. VIII (1993, .c. 24), s. 55, 
applicable to 1991 et seg. Para. (b) formerly read: 
(b) no amount in respect of remuneration for an attendant, or care in 
a nursing home, by reason of that person’s mental or physical im- 
pairment, is included in calculating a deduction under subsection 
118.2(1) for the year by the individual or by any other person, 
That portion of para. 118.3(2)(a) preceding subpara. (i) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 90(2), applicable to 1988 et seq. 
That portion formerly read: 
(a) an individual has, in respect of a person who is resident in Can- 
ada at any time in a taxation year and who is entitled to deduct an 
amount under subsection (1) for the year, claimed for the year a 
deduction under subsection 118(1) by reason of 
Interpretation Bulletins: See list at end of 118.3. 
Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 
Forms: RC4064: Information concerning people with disabilities [guide]. 
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(3) Partial dependency — Where more than one indi- 
vidual is entitled to deduct an amount under subsection 
(2) for a taxation year in respect of the same person, the 
total of all amounts so deductible for the year shall not 
exceed the maximum amount that would be deductible 
under that subsection for the year by an individual in re- 
spect of that person if that individual were the only indivi- 
dual entitled to deduct an amount under that subsection in 
respect of that person, and where the individuals cannot 
agree as to what portion of the amount each can deduct, 
the Minister may fix the portions. 


(4) Additional information — Where a claim under 
this section or under section 118.8 is made in respect of 
an individual’s impairment . 


(a) if the Minister requests in writing information with 
respect to the individual’s impairment, its effects on 
the individual and, where applicable, the therapy re- 
ferred to in paragraph (1)(a.1) that is required to be 
administered, from any person referred to in subsec- 
tion (1) or (2) or section 118.8 in connection with such 
a claim, that person shall provide the information so 
requested to the Minister in writing; and 


(b) if the information referred to in paragraph (a) is 
provided by a person referred to in paragraph (1)(a.2), 
the information so provided is deemed to be included 
in a certificate in prescribed form. 


Related Provisions: 162(7) — Penalty for failure to comply with re- 
quest for information. 


History [Subsec. 118.3(4)]: Subsec. 118.3(4) amended by 2001, c. 17, 
subsec. 96(8), applicable to 2000 et seg. Subsec. 118.3(4) formerly read: 


(4) Department of Human Resources Development — The 
Minister may obtain the advice of the Department of Human Re- 
sources Development as to whether an individual in respect of 
whom an amount has been claimed under subsection (1) or (2) has a 
severe and prolonged impairment, the effects of which are such that 
the individual’s ability to perform a basic activity of daily living is 
markedly restricted, and any person referred to in subsection (1) or 
(2) shall, on request in writing by that Department for information 
with respect to an individual’s impairment and its effects on the in- 
dividual, provide the information so requested. 


Subsec. 118.3(4) amended by 1996, c. 11, para. 97(1)(e), to substitute 
“Department of Human Resources Development” for “Department of Na- 
tional Health and Welfare”, in force July 12, 1996. 


Subsec. 118.3(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 90(3), 
applicable to 1991 et seq. 


Selected Cases [s. 118.3]: Jasper v. R., [2003] 2 C.T.C. 2492 (TCC) 
(Doctor’s testimony explained shortcomings in signed certificate); 
Buchanan y. R., (2002) 3 C.T.C. 301 (FCA) (Medical certificate may be 
ignored or treated as positive if doctor misinterprets the law); Maclsaac vy. 
R., [2000] 1 C.T.C. 307 (FCA). (Provision of prescribed form is 
mandatory, not merely directory); Radage v. Canada, {1996} 3 C.T.C. 
2510 (TCC) (Provisions to be construed liberally, humanely and compas- 
sionately, not narrowly and technically, without ignoring narrowness. of 
statutory language); Noseworthy v. Canada, [1996] 2 C.T.C. 2006 (TCC) 
(Inability to get out of bed interfered with ordinary course of life). 


Definitions [s. 118.3]: “amount” — 248(1); “appropriate percent- 
age” — 248(1); “audiologist” — 118.4(2); “aunt” — 252(2)(e); “basic ac- 
tivity of daily living” — 118.4(1)(c), (d); “brother” — 252(2)(b); “Can- 
ada” — 255; “child” — 252(1); “common-law partner’, “common-law 
partnership” — 248(1); “dressing” — 118.4(1)(f); “feeding” — 
118.4(1)(e); “grandparent” — 252(2)(d); “individual” — 248(1); “mark- 


edly restricted” — 118.4(1)(b); “medical doctor” — 118.4(2); “Min- 
ister” — 248(1); “nephew”, “niece” — 252(2)(g); “occupational thera- 
pist” — 118.4(2); “optometrist” — 118.4(2); “parent”? — 252(2)(a); 
“person”, “prescribed” — 248(1); “prolonged” — 118.4(1)(a); “psycholo- 
gist” —118.4(2); “resident in “Canada” — 250; “sister” — 252(2)(c); 
“speech-language pathologist” — 118.4(2); “taxation year” — 249; “un- 


cle” — 252(2)(e); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 118.3]: IT-171R2: Non-resident individu- 
als — computation of taxable income earned in Canada and non-refund- 
able tax credits (archived); IT-326R3: Returns of deceased persons as “an- 
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other person”; IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-495R2: Child care expenses; IT-516R2: Tuition tax 
credit; IT-519R2: Medical expense and disability tax credits and attendant 
care expense deduction. 


Forms [s. 118.3]: T929: Attendant care expenses; T2201: Disability tax 
credit certificate; T2201A: Disability tax credit questionnaire. 


118.4 (1) Nature of impairment — For the purposes of 
subsection 6(16), sections 118.2 and 118.3 and this 
subsection, 


(a) an impairment is prolonged where it has lasted, or 
can reasonably be expected to last, for a continuous 
period of at least 12 months; 


(b) an individual’s ability to perform a basic activity 
of daily living is markedly restricted only where all or 
substantially all of the time, even with therapy and the 
use of appropriate devices and medication, the indivi- 
dual is blind or is unable (or requires an inordinate 
amount of time) to perform a basic activity of daily 
living; 

(c) a basic activity of daily living in relation to an indi- 
vidual means 


(1) perceiving, thinking and remembering, 
(11) feeding oneself or dressing oneself, 


Selected Cases [subpara. 118.4(1)(c)(ii)]: Mercier v. R., [1998] 2 
C.T.C. 2610 (TCC) (“And” should be read as “or’’). 


(111) speaking so as to be understood, in a quiet set- 
ting, by another person familiar with the 
individual, 


(iv) hearing so as to understand, in a quiet setting, 
another person familiar with the individual, 


(v) eliminating (bowel or bladder functions), or 
(vi) walking; 
(d) for greater certainty, no other activity, including 
working, housekeeping or a social or recreational ac- 
tivity, shall be considered as a basic activity of daily 
living; 
(e) feeding oneself does not include 
(i) any of the activities of identifying, finding, 
shopping for or otherwise procuring food, or 


(11) the activity of preparing food to the extent that 
the time associated with the activity would not 
have been necessary in the absence of a dietary re- 
striction or regime; and 


(f) dressing oneself does not include any of the activi- 
ties of identifying, finding, shopping for or otherwise 
procuring clothing. 
History: Subpara. 118.4(1)(c)(ii) amended, paras. (e) and (f) added, by 
2003, c. 15, subsecs. 75(1), (2), applicable to 2003 et seg. Subpara. (c)(ii) 
formerly read: 
(11) feeding and dressing oneself, 


Subsec. 118.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 91, 
applicable to 1991 et seg. Subsec. 118.4(1) formerly read: 


118.4 (1) For the purposes of sections 63, 118.2 and 118.3, 


(a) a person shall be considered to have a severe and prolonged 
impairment only if by reason thereof the person is markedly re- 
stricted in the person’s activities. of daily living and the impair- 
ment has lasted or can reasonably be expected to last for a con- 
tinuous period of at least 12 months; and 


(b) the Minister may obtain the advice of the Department of 
National Health and Welfare as to whether a person has a se- 
vere and prolonged impairment. 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as 
“another person”; IT-519R2: Medical expense and disability tax credits 
and attendant care expense deduction. 


Income Tax Act, Part I, Division E 


(2) Reference to medical practitioners, etc. — For 
the purposes of sections 63, 118.2, 118.3 and 118.6, a ref- 
erence to an audiologist, dentist, medical doctor, medical 
practitioner, nurse, occupational therapist, optometrist, 
pharmacist, psychologist or speech-language pathologist 
is a reference to a person authorized to practise as such, 


(a) where the reference is used in respect of a service 
rendered to a taxpayer, pursuant to the laws of the ju- 
risdiction in which the service is rendered; 


(b) where the reference is used in respect of a certifi- 
cate issued by the person in respect of a taxpayer, pur- 
suant to the laws of the jurisdiction in which the tax- 
payer resides or of.a province; and 


(c) where the reference is used in respect of a prescrip- 
tion issued by the person for property to be provided 
to or for the use of a taxpayer, pursuant to the laws of 
the jurisdiction in which the taxpayer resides, of a 
province or of the jurisdiction in which the property is 
provided. 

History [Subsec. 118.4(2)]: The opening words of subsec. 118.4(2) 

amended by 2001, c. 17, s: 97, to substitute “psychologist or speech-lan- 


guage pathologist” for “or psychologist’, applicable to certifications made 
after October 17, 2000. 


The opening words of subsec. 118.4(2) amended by 1999, c. 22, s. 36, 
applicable after February 24, 1998. The opening words formerly read: 


(2) For the purposes of sections 63, 118.2 and 118.3, a reference to 
an audiologist, dentist, medical doctor, medical practitioner, nurse, 
optometrist or pharmacist is a reference to a person authorized to 
practice as such 


The opening words of subsec. 118.4(2) amended by 1998, c. 19, subsec. 
25(1), applicable to taxation years that end after November 1991 except 
that the reference to “an audiologist” is applicable after February 18, 1997. 
The opening words formerly read: 


(2) For the purposes of sections 63, 118.2 and 118.3, a reference to 
a medical practitioner, dentist, pharmacist, nurse or optometrist is a 
reference to a person authorized to practice as such, 


Selected Cases [s. 118.4]: Buchanan vy. R., [2002] 3 C.T.C. 301 (FCA) 
(Medical certificate may be ignored or treated as positive if doctor misin- 
terprets the law); Radage v. Canada, [1996] 3 C.T.C. 2510 (TCC) (Provi- 
sions to be contrued liberally, humanely and compassionately, not nar- 
rowly and technically, without ignoring narrowness of statutory language); 
Noseworthy v. Canada, [1996] 2 C.T.C. 2006 (TCC) eee to get out 
of bed interfered with ordinary course of life). 
Definitions [s. 118.4]: “basic activity of daily ee 118.4(1)(c), 
i “dressing” — 118.4(1)(f); “feeding” — 118.4(1)(e); “Minister”, we 
is ores — 248(1); “province” — Interpretation Act 35(1); “tax- 
ae *— 248(1). 


Forms [s. 118.4]: T2201: Disability tax credit information. 


118.5 (1) Tuition credit — For the purpose of comput- 
ing the tax payable under this Part by an individual for a 
taxation year, there may be deducted, 


(a) [institution in Canada] — where the individual 
was during the year a student enrolled at an educa- 
tional institution in Canada that is 


(i) a university, college or other educational institu- 
tion providing courses at a post-secondary school 
level, or 


(11) certified by the Minister of Human Resources 
Development to be an educational institution pro- 
viding courses, other than courses designed for uni- 
versity credit, that furnish a person with skills for, 
or improve a person’s skills in, an occupation, 


an amount equal to the product obtained when the ap- 
propriate percentage for the year is multiplied by the 
amount of any fees for the individual’s tuition paid in 
respect of the year to the educational institution if the 
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total of those fees exceeds $100,73 except to the extent 
that those fees 


(ii.1) are paid to an educational institution de- 
scribed in subparagraph (i) in respect of courses 
that are not at the post-secondary school level, 


(ii.2) are paid to an educational institution de- 
scribed in subparagraph (ii) if 


(A) the individual had not attained the age of 16 
years before the end of the year, or 


(B) the purpose of the individual’s enrolment at 
the institution cannot reasonably be regarded as 
being to provide the individual with skills, or to 
improve the individual’s skills, in an 
occupation, 


(ii1) are paid on the individual’s behalf by the indi- 
vidual’s employer and are not included in comput- 
ing the individual’s income, 


ify th 4 
dual, for which the individual i is ‘reimburs 
employer, is also not eligible for the credit unless the reim- 
bursement is oe to ve cede in n computing the indivi- : a 


dual’s income. 


(i1i.1) are fees in respect of which the individual is 
or was entitled to receive a reimbursement or any 
form of assistance under a program of Her Majesty 
in right of Canada or a province designed to facili- 
tate the entry or re-entry of workers into the labour 
force, where the amount of the reimbursement or 
assistance is not included in computing the indivi- 
dual’s income, 


(iv) were included as part of an allowance received 
by the individual’s parent on the individual’s be- 
half from an employer and are not included in 
computing the income of the parent by reason of 
subparagraph 6(1)(b)(Qx), or 


(v) are paid on the individual’s behalf, or are fees 
in respect of which the individual is or was entitled 
to receive a reimbursement, under a program of 
Her Majesty in right of Canada designed to assist 
athletes, where the payment or reimbursement is 
not included in computing the individual’s income; 


Related Provisions: See Related Provisions at end of s. 118.5. 


History: Subpara. 118.5(1)(a)(v) added by 1998, c. 19, s. 135, applicable 
to 1994 et seq. 


Subpara. 118.5(1)(a)(ii) amended by 1996, c. 11, para. 95(h), to substitute 
“Minister of Human Resources Development” for “Minister of National 
Health and Welfare”, in force July 12, 1996. 


23Not indexed for inflation. 


S. 118.5(1)(c) 


That portion of para. 118.5(1)(a) between subparas. (11) and (iii) amended 
by 1994, c. 7, Sch. VIII (1993, c. 24), s. 56, applicable to 1992 et seq. That 
portion formerly read: 


an amount equal to the product obtained when the appropriate per- 

centage for the year is multiplied by the amount of any fees for the 
individual’s tuition paid in respect of the year to the educational in- 
stitution if the total of those fees exceeds $100 and, in the case of an 
educational institution described in subparagraph (11), the individual 
is enrolled therein to obtain skills for, or improve the individual’s 
skills in, an occupation, except to the extent that those fees 


Subpara. 118.5(1)(a)(i1i1.1) added by 1994, c. 7, Sch. II (1991, c. 49), s. 92, 
applicable to 1988 et seq. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-470R: Employees’ fringe benefits; IT-516R2: Tuition 
tax credit. 


Information Circulars: 75-23: Tuition fees and charitable donations 
paid to privately supported secular and religious schools; 92-3: Guidelines 
for refunds beyond the normal three year period. 


Forms: T2202A: Tuition and education amounts certificate; TL11B: Tui- 
tion fees certificate — Flying school or club. 


(b) [university outside Canada] — where the in- 
dividual was during the year a student in full-time at- 
tendance at a university outside Canada in a course 
leading to a degree, an amount equal to the product 
obtained when the appropriate percentage for the year 
is multiplied by the amount of any fees for the indivi- 
dual’s tuition paid in respect of the year to the univer- 
sity, except any such fees 


(i) paid in respect of a course of less than 13 con- 
secutive weeks duration, 


(ii) paid on the individual’s behalf by the indivi- 
dual’s employer to the extent that the amount of 
the fees is not included in computing the indivi- 
dual’s income, or 


(iii) paid on the individual’s behalf by the em- 
ployer of the individual’s parent, to the extent that 
the amount of the fees is not included in computing 
the income of the parent by reason of subparagraph 
6(1)(b)(ix); and 

Related Provisions: See Related Provisions at end of 118.5. 


Selected Cases [para. 118.5(1)(b)]: R. v. Gaudet, [1978] C.T.C. 686 
(FCA) (Seven hours per week in classes in “qualifying educational pro- 
gram” and 10 hours per week preparing therefor not “full time’). 


Interpretation Bulletins: IT-516R2: Tuition tax credit. 


Forms: T2202A: Tuition and education amounts certificate; TL11A: Tui- 
tion fees certificate — University outside Canada. 


(c) [cross-border commuter] — where the indivi- 
dual resided throughout the year in Canada near the 
boundary between Canada and the United States if the 
individual 


(i) was at any time in the year a student enrolled at 
an educational institution in the United States that 
is a university, college or other educational institu- 
tion providing courses at a post-secondary school 
level, and 


(11) commuted to that educational institution in the 
United States, 


an amount equal to the product obtained when the ap- 
propriate percentage for the year is multiplied by the 
amount of any fees for the individual’s tuition paid in 
respect of the year to the educational institution if 
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those fees exceed $100, except to the extent that those 
fees 


(ili) are paid on the individual’s behalf by the indi- 
vidual’s employer and are not included in comput- 
ing the individual’s income, or 


(iv) were included as part of an allowance received 
by the individual’s parent on the individual’s be- 
half from an employer and are not included in 
computing the income of the parent by reason of 
subparagraph 6(1)(b)(ix). 
Related Provisions: See Related Provisions at end of 118.5. 
Selected Cases [subsec. 118.5(1)]: Friedland vy. R., [2000] 1 C.T.C. 
2938 (TCC) (No educational institution; fees not deductible); Gilbert v. R., 
[1999] 2 C.T.C. 2127 (TCC) (Foreign institutions must be degree-granting 
for tuition to be deductible); Edwards v. R., [1998] 4 C.T.C. 2906 (TCC) 
(Onus on Minister to show school not certified). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-516R2: Tuition tax 
credit. 


1.T. Technical News: No. 13 (employer-paid educational costs). 


Forms: T2202A: Tuition and education amounts certificate; TL11C: Tui- 
tion fees certificate — Commuter to United States. 


(2) Application to deemed residents — Where an 
individual is deemed by section 250 to be resident in Can- 
ada throughout all or part of a taxation year, in applying 
subsection (1) in respect of the individual for the period 
when the individual is so deemed to be resident in Can- 
ada, paragraph (1)(a) shall be read without reference to 
the words “in Canada”. 


Forms: TLI1D: Tuition fees certificate — educational 
outside Canada — deemed resident of Canada. 


institutions 


(3) Inclusion of ancillary fees and charge 
the purpose of this section, “fees for an individual’s tui- 
tion” includes ancillary fees and charges that are paid 


(a) to an educational institution referred to in subpara- 
graph (1)(a)(), and 

(b) in respect of the individual’s enrolment at the insti- 
tution in a program at a post-secondary school level, 


but does not include 


(c) any fee or charge to the extent that it 1s levied in 
respect of 


(i) a student association, 
(11) property to be acquired by students, 


(111) services not ordinarily provided at educational 
institutions in Canada that offer courses at a post- 
secondary school level, 


(iv) the provision of financial assistance to stu- 
dents, except to the extent that, if the reference in 
paragraph 56(1)(n) to “$500” were read as a refer- 
ence to “nil”, the amount of the assistance would 
be required to be included in computing the in- 
come, and not be deductible in computing the taxa- 
ble income, of the students to whom the assistance 
is provided, or 


(v) the construction, renovation or maintenance of 
any building or facility, except to the extent that 
the building or facility is owned by the institution 
and used to provide 


(A) courses at the post-secondary school level, 
or 


(B) services for which, if fees or charges in re- 
spect of the services were required to be paid by 
all students of the institution, the fees or 
charges would be included because of this sub- 
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section in the fees for an individual’s tuition, 
and 


(d) any fee or charge for a taxation year that, but for 
this paragraph, would be included because of this sub- 
section in the fees for the individual’s tuition and that 
is not required to be paid by 


(i) all of the institution’s full-time students, where 
the individual is a full-time student at the institu- 
tion, and 


(ii) all of the institution’s part-time students, where 
the individual is a part-time student at the 
institution, 


to the extent that the total for the year of all such fees 
and charges paid in respect of the individual’s enrol- 
ment at the institution exceeds $250. 


History: Subsec. 118.5(3) added by 1998, c. 19, s. 26, applicable to 1997 
et seq. 


Related Provisions [s. 118.5]: 110(1)(g) — Deduction for tuition as- 
sistance that does not qualify under 118.5; 117(1) — Tax payable under 
this Part; 118.5(3) — Ancillary fees included; 118.61(2) — Carryforward 
of unused credits; 118.8 — Transfer of unused credits to spouse; 118.9 — 
Transfers to supporting person; 118.91 — Individual resident in Canada 
for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in 
separate returns; 118.94 — Computing tax payable by a non-resident indi- 
vidual; 118.95(a) — Application in year individual becomes bankrupt; 
Reg. 5700(w) — Medical expense credit for talking textbooks for disabled 
students. 


Selected Cases [s. 118.5]: Cleveland v. R., [2004] 2 C.T.C. 2416 
(TCC) (Physical presence at university required); East vy. R., [2001] 1 ° 
C.T.C. 2033 (TCC) (Certification applies to institution, not to specific 
locations); Jacejko v. R., [1999] 4 C.T.C. 2032 (TCC) (Institution had 
right to determine whether course was post-secondary). 


Definitions [s. 118.5]: “amount”, “appropriate percentage” — 248(1); 
“Canada” — 255; “employer” — 248(1); “fees for tuition” — 118.5(3); 
; “individual” — 248(1); “par- 

“province” — Interpretation Act 
“tax payable” — 248(2); “taxation 


ent” — 252(2); “property” — 248(1); 
35(1); “resident in Canada’ — 250; 
year” — 249. 


Interpretation Bulletins: IT-326R3: Returns of deceased pesos as 
“another person”; IT-516R2: Tuition tax credit. 


118.6 (1) [Education credit — ] Definitions — For 
the purposes of sections 63 and 64 and this subdivision, 


‘designated educational institution” means 
(a) an educational institution in Canada that is 


(1) a university, college or other educational institu- 
tion designated by the Lieutenant Governor in 
Council of a province as a specified educational in- 
stitution under the Canada Student Loans Act, des- 
ignated by an appropriate authority under the Can- 
ada Student Financial Assistance Act, or 
designated by the Minister of Higher Education 
and Science of the Province of Quebec for the pur- 
poses of An Act respecting financial assistance for 
students of the Province of Quebec, or 


Proposed Amendment— —-_— 
-118.6(1)“designated educational 
institution” (a)(i) — oS 


(i) a university, college or other educational insti- 
tution designated by the Lieutenant Governor in 
Council of a province as a specified educational — 
institution under the Canada Student Loans Act, 
designated by an appropriate authority under the 
Canada Student Financial Assistance Act, or des- 
ignated by the Minister of Education of the Prov- 
ince of Quebec for the purposes of An Act re- 
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specting financial aasisrance: ints sesgeaate 
expenses, R.S.Q, c. A-13.3, or — 


Application: The February 27, 2004 draft legislation, aba. SSC)" 
will amend subpara. (a)(i) of the definition “designated educational i in- 


stitution” in subsec. 118. 6(1) to read as above, ap 


Technical Notes (December 20, 2002): Subsection 
118. 6() defines the expression “designated educational institu- 
tion”, which is relevant for the purposes of the child 
pense and genet care Teas deductions and the 


assistance is provided to students : as ‘well as 
name t the responsible Apia ministry 


definition ‘ ‘qualifying educational program”. 


(ii) certified by the Minister of Human Resources 
Development to be an educational institution pro- 
viding courses, other than courses designed for uni- 
versity credit, that furnish a person with skills for, 
or improve a person’s skills in, an occupation, 


(b) a university outside Canada at which the individual 
referred to in subsection (2) was enrolled in a course, 
of not less than 13 consecutive weeks duration, lead- 
ing to a degree, or 


(c) if the individual referred to in subsection (2) re- 
sided, throughout the year referred to in that subsec- 
tion, in Canada near the boundary between Canada 
and the United States, an educational institution in the 
United States to which the individual commuted that is 
a university, college or other educational institution 
providing courses at a post-secondary school level; 
Related Provisions: 146.1(1)“post-secondary educational _ institu- 


tion’’(a) — designated education institution qualifies for RESP purposes. 
See additional Related Provisions at end of s. 118.6. 


“qualifying educational program” means a program of 
not less than 3 consecutive weeks duration that provides 
that each student taking the program spend not less than 
10 hours per week on courses or work in the program and, 
in respect of a program at an institution described in the 
definition “designated educational institution” (other than 
an institution described in subparagraph (a)(1i) thereof), 
that is a program at a post-secondary school level but, in 
relation to any particular student, does not include any 
such program 


(a) if the student receives, from a person with whom 
the student is dealing at arm’s length, any allowance, 
benefit, grant or reimbursement for expenses in re- 
spect of the program other than 


(i) an amount received by the student as or on. ac- 
count of a scholarship, fellowship or bursary, or a 
prize for achievement in a field of endeavour ordi- 
narily carried on by the student, 


(ii) a benefit, if any, received by the student by rea- 
son of a loan made to the student in accordance 
with the requirements of the Canada Student Loans 
Act or An Act respecting financial assistance for 
students of the Province of Quebec, or by reason of 
financial assistance given to the student in accor- 
dance with the requirements of the Canada Student 
Financial Assistance Act, or 


S. 118.6(1) spe 


Proposed Amendment — 
118.6(1)“qualifying educational 
- program”(a)(ii) 


1a) a benefit, if any, received by the student by 
_ reason of a loan made to the student in accor- 
_ dance with the requirements of the Canada Stu- 
dent Loans Act or An Act respecting financial as- 
__ sistance for education expenses, R.S.Q.,.c. A>: 
— 13.3, or by reason of financial assistance given to 
the student in accordance with the requirements 
Ok ie Canada ae Ee mana! Assistance Act, 
Application: 1 The ¢ Febniity 27, 1008 i draft ‘ueutiol. subse. 55(2), 
will amend subpara. (a)(ii) of the definition “qualifying educational pro- 
gram” in subsec. Ls. 6(1) to read as above, app cable to 1998 et seq. 
Technical Notes (December 20, 2002): See under 
118.6(1)“designated educational institution’(a)@) above. 


(111) an amount that is received by the student in the 
year under a program referred to in subparagraph 
56(1)(r)Gi) or (it), a program established under the 
authority of the Department of Human Resources 
Development Act or a prescribed program, or 


(b) if the program is taken by the student 


(i) during a period in respect of which the student 
receives income from an office or employment, 
and 


(11) in connection with, or as part of the duties of, 
that office or employment. 


_ Proposed Repeal — 118.6(1 yi Adelns 
educational program”(b) — 


Federal budget Notice of Ways and Keane Motion, 
March 23, 2004: (4) That, for the 2004 and subsequent taxation 
years, a ‘qualifying é ational program for the purpose of the 
education tax credit include an otherwise eligible program that an 
individual takes in connection with, or as ie of, the oe of an 


office or employment. — 


Federal budget, Supplenentay Information, j ‘March 23, 
2004: Education Tax Credit 


The education tax credit i is provided i in recognition of non-tuition 
costs of post-secondary education, such as the cost of textbooks. 
The education amounts, upon which the education tax credit is 
calculated, are $400 per month of full-time study and $120 per 
month of part-time study. 


The education tax credit cannot currently be claimed by students 
who pursue post-secondary education that is related to their cur- 
rent employment [due to 118.6(1)“qualifying educational pro- 
gram’ (b) —ed.]. In order to facilitate the pursuit of job-related 
lifelong learning, the Budget proposes to remove this restriction 
provided that no part of the costs of education is reimbursed by 
the employer. 


This measure will apply to the 2004 and subsequent taxation 
years. 


[Table A9.1 in the Budget Supplementary Information estimates 
that this measure will cost $5 million in 2004-05 and $10 million 
in 2005-06 — ed.] 


Related Provisions: 146.1(1)“qualifying educational program” — Only 
para. (b) of definition applies to RESPs; 146.02(1)‘‘qualifying educational 
program” — Definition for purposes of LLP (borrowing from RRSP). 


Regulations: No prescribed programs yet for subpara. (a)(iii). 


“specified educational program” means a program that 
would be a qualifying educational program if the defini- 
tion “qualifying educational program” were read without 
reference to the words “that provides that each student 
taking the program spend not less than 10 hours per week 
on courses or work in the program”. 
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History: Subpara. (a)(iii) of the definition “qualifying educational pro- 
gram” in subsec. 118.6(1) added by 2002, c. 9, s. 36, applicable to 2002 et 
Seq. 


The opening words of subsec. 118.6(1) amended by 2001, c. 17, subsec. 
98(1), to. substitute “sections 63 and 64” for “section 63”, applicable to 
2000 et seq. 


The opening words of subsec. 118.6(1) amended, and the definition “spec- 
ified educational program” added, by 1999, c. 22, subsecs. 37(1), (2), ap- 
plicable to 1998 et seq. The opening words formerly read: 


118.6 (1) For the purposes of this subdivision, 


Subpara. (a)(ii) of the definition “designated educational institution” in 
subsec. 118.6(1) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 

Subpara. (a)(1) of the definition “designated educational institution” and 
subpara. (a)(ii) of the definition “qualifying educational program” in sub- 
sec. 118.6(1) amended by 1994, c. 28, s. 28, in force August 1, 1995. 
These subparas. formerly read: 


(i) a university, college or other educational institution designated 
by the Lieutenant Governor in Council of a province as a specified 
educational institution under the Canada Student Loans Act or rec- 
ognized by the Minister of Higher Education and Science of the 
Province of Quebec for the purposes of An Act respecting financial 
assistance for students of the Province of Quebec, or 


(11) a benefit, if any, received by the student by reason of a loan 
made to the student in accordance with the requirements of the Can- 
ada Student Loans Act or An Act respecting financial assistance for 
students of the Province of Quebec, or 


That portion of subsec. 118.6(1) preceding the first definition substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 93(1), applicable after June 
1990. That portion formerly read: 


118.6 (1) For the purposes of this section 


That portion of the definition “qualifying education program” preceding 
para. (a) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 93(2), to 
substitute “described in the definition “designated educational institution” 
(other than an institution described in subparagraph (a)(ii) thereof) “for 
“described in subparagraph (a)(1) of the definition “designated educational 
institution” ”, applicable to 1991 et seq. 


(2) Education credit — There may be deducted in 
computing an individual’s tax payable under this Part for 
a taxation year the amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 
Bis the total of the products obtained when : 


(a) $400 is multiplied by the number of months in 
the year during which the individual is enrolled in 
a qualifying educational program as a full-time stu- 
dent at a designated educational institution, and 


(b) $120 is multiplied by the number of months in 
the year (other than months described in paragraph 
(a)), each of which is a month during which the in- 
dividual is enrolled at a designated educational in- 
stitution in a specified educational program that 
provides that each student in the program spend not 
less than 12 hours in the month on courses in the 
program, 


if the enrolment is proven by filing with the Minister a 
certificate in prescribed form issued by the designated ed- 
ucational institution and containing prescribed informa- 
tion and, in respect of a designated educational institution 
described in subparagraph (a)(ii) of the definition “desig- 
nated educational institution” in subsection (1), the indivi- 
dual has attained the age of 16 years before the end of the 


») ; yal : 
23Not indexed for inflation. 
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year and is enrolled in the program to obtain skills for, or 
improve the individual’s skills in, an occupation. 

Related Provisions: 118.6(3) — Disabled individuals may. be enrolled 
part-time; 118.61(2) — Carryforward of unused credits; 118.8 — Transfer 
of unused credits to spouse; 118.9 — Transfers to supporting person; 
118.91 — Individual resident in Canada for part of the year; 118.92 — Or- 
dering of credits; 118.93 — Credits in separate returns; 118.94 — Com- 
puting tax payable by a non-resident individual; 118.95(a) — Application 
in year individual becomes bankrupt; 146.02 — LLP (loan from RRSP to 
fund education). 
History: Paras. (a) and (b) of the description of B in subsec. 118:6(2) 
amended by 2001, c. 17, subsec. 98(2), to substitute “$400” for “$200” in 
para. (a), and “$120” for “$60” in para. (b), applicable to 2001 et seq. 


The closing words in subsec. 118.6(2) amended by the said c. 17, subsec. 
98(3), to add “has attained the age of 16 years before the end of the year 
and”, applicable to 1999 et seq. 


Subsec. 118.6(2) amended by 1999, c. 22, subsec. 34(3), applicable to 
1998 et seg. The subsec. formerly read: 


(2) For the purpose of computing the tax payable under this Part by 
an individual for a taxation year, there may be deducted an amount 
determined by the formula 


A x $200 x B 
where 
A is the appropriate percentage for the year, and 


B is the number of months in the year during which the individual 
is enrolled in a qualifying educational program as a full-time 
student at a designated educational institution, 


if the enrolment is proven by filing with the Minister a certificate in 
prescribed form issued by the designated educational institution and 
containing prescribed information and, in respect of a designated 
educational institution described in subparagraph (a)(1i) of the defi- . 
nition “designated educational institution” in subsection (1), the stu- 
dent is enrolled in the program to obtain skills for, or improve the 
student’s skills in, an occupation. 


The formula in subsec. 118.6(2) amended by 1998, c. 19, s. 27, applicable 
to 1997 et seq. except that, for the 1997 taxation year, the reference to 
“$200” shall be read as a reference to “$150”. It formerly read: 


PB) 
ASeSTOO® 215 


The formula in subsec: 118.6(2) amended by 1997, c. 25, s. 28, applicable 
to 1996 et seq. It formerly read: 


23 
Ax$80 %*«B 


The formula in subsec. 118.6(2) amended by 1994, c. 7, Sch. VII (1993, 
c. 24), subsec. 57(1), to substitute “$80” for “$60”, applicable to 1992 et 
seq. 


The description of B in subsec. 118.6(2) substituted by 1994, c.7, Sch. I 
(1991, c. 49), subsec. 93(3), applicable to 1991 et seg. That description 
formerly read: 


B__ is the number of months in the year during which the individual 
is a student in full-time attendance at a designated educational 
institution and enrolled in a qualifying educational program at 
the institution, 


I.T. Technical News: No. 13 (employer-paid educational costs). 


Forms: T1238: Equity in education tax credit; T2202: Education amount 
certificate; T2202A: Tuition and education amounts certificate. 


(3) Disabled students — In calculating the amount de- 
ductible under subsection (2) in computing an indivi- 
dual’s tax payable under this Part for a taxation year, the 
reference in that subsection to “‘full-time student” shall be 
read as “student” if either 


(a) an amount may be deducted under section 118.3 in 
respect of the individual for the year; or 


(b) the individual has in the year a mental or physical 
impairment the effects of which on the individual have 
been certified in writing, to be such that the individual 
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cannot reasonably be expected to be enrolled as a full- 
time student while so impaired, by a medical doctor 
or, where the impairment is 


(i) an impairment of sight, by a medical doctor or 
an optometrist, 


(i.1) a speech impairment, by a medical doctor or a 
catechol pathologist, 


ee Addition La 18.6 


‘i a Ww Bar impairment, he a medical doctor or 
an audiologist, 


_ (iil) an impairment with respect to the individual’s 
ability in feeding or dressing themself, or in walk- 
ing, by a medical doctor or an occupational thera- 
pist, or 


(iv) an impairment with respect to the individual’s 
ability in perceiving, thinking and remembering, by 
a medical doctor or a psychologist. 
Related Provisions: 146.02(1)‘full-time student’ — Student eligible 
under 118.6(3) qualifies as full-time student for LLP (loan from RRSP to 
fund education); 146.1(2)(g.1)@)(B) — Disabled student may receive 
RESP funds when enrolled part-time; Reg. 5700(w) — Medical expense 
credit for talking textbooks. 
History: Subpara. 118.6(3)(b)(i.1) added by 2003, c. 15, subsec. 76(1), 
applicable in respect of certifications made after October 17, 2000. 
Subpara. 118.6(3)(b)(11) amended by the said c. 15, subsec. 76(3), appli- 
cable to 2003 et seg. The subpara. formerly read: 
(iii) an impairment with respect to the individual’s ability in feeding 
and dressing themself, or in walking, by a medical doctor or an oc- 
cupational therapist, or 
Subsec. 118.6(3) amended by 1999, c. 22, subsec. 37(4), applicable to cer- 
tifications made 


(a) after February 18, 1997, in the case of a hearing impairment re- 
‘ferred to in subpara. 118.6(3)(b)(ii); and 


(b) after February 24, 1998, in any other case. 
The subsec. formerly read: 


(3) Application of subsec. (2) to disabled individuals — In cal- 
culating the amount deductible under subsection (2) in computing 
the tax payable under this Part for a taxation year by an individual 


(a) in respect of whom an amount may be deducted under sec- 
tion 118.3 for the year, or 


(b) who has in the year a mental or physical impairment, if a 
medical doctor or, where the impairment is an impairment of 
sight, a medical doctor or an optometrist, has certified in writ- 
ing that the effects of the impairment on the individual are such 
that the individual cannot reasonably be expected to be enrolled 
as a full-time student while so impaired, 

the reference in that subsection to “full-time student” shall be read 
as “student”. 

Subsec, 118.6(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 

57(2), applicable to 1992 et seq. 

Definitions [s. 118.6]: 

“arm’s length” — 251(1); 


“appropriate percentage’ — 248(1); 
“Canada” — 255; 


“amount”, 
“audiologist” — 118.4(2); 


“designated educational institution” — 118.6(1); “employment”, “indivi- 
dual” — 248(1); “Lieutenant Governor in Council” — /nterpretation Act 
35(1); “medical doctor” — 118.4(2); “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “occupational therapist” — 118.4(2); “office”, 
“person”, “prescribed” — 248(1); * 

“psychologist” — 118.4(2); “qualifying educational program”, “specified 
educational program” — 118.6(1); “tax payable” —248(2); “taxation 
year” — 249; “writing” — Interpretation Act 35(1). 
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Interpretation Bulletins [s. 118.6]: IT-171R2: Non-resident individu- 
als — computation of taxable income earned in Canada and non-refund- 
able tax credits (archived); IT-326R3: Returns of deceased persons as “‘an- 
other person”; IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-515R2: Education tax credit. 


Information Circulars [s. 118.6]: 92-3: Guidelines for refunds beyond 
the normal three year period. 


118.61 (1) Unused tuition and education tax cred- 
its — In this section, an individual’s unused tuition and 
education tax credits at the end of a taxation year is the 
amount determined by the formula 


A+(B-—C)-(D+E) 
where 


A is the individual’s unused tuition and education tax 
credits at the end of the preceding taxation year; 


B is the total of all amounts each of which may be de- 
ducted under section 118.5 or 118.6 in computing the 
individual’s tax payable under this Part for the year; 


C is the lesser of the value of B and the amount that 
would be the individual’s tax payable under this Part 
for the year if no amount were deductible under any of 
sections “ELS. fee PFS. 22) Tisi5.y 18.6, 118.62, .118°8, 
aoe 9 and 121; 


Proposed Amendment — 118.61(1)C 


is “the lesser of the value of B and the amount that 
would be the individual’s tax payable under this Part 
for the year if no amount were deductible under this 
Division (other than an amount deductible under this 

section and any of sections 118, 118.3 and 118.7): 


Application: ‘The Bebruary” 27, 2004 draft legislation, subsec. 56(1), 
will amend the description ore in subsec. ag es to read as above, 
applicable to 2002 et seg, 


Technical — Notes” ecuter:: 20, 2002): Subsection 
11s. 61(1) provides for the calculation of a student’s unused tui- — 
tion and education tax credits at the end of a taxation year that _ 
may be carried forward to future taxation years for use by the 
student. The amount of the carry-forward that is deductible for _ 
the current year is Set out in subsection 118 61(2). 


Paragraph 118. 61(2)(b) and the description of C in subsection 

118.61(1) are amended, applicable to the 2002 and subsequent 

taxation years, to ensure that the calculation of the student’s — 
unused tax credits are compatible with the ordering in section 

118.92 for the claiming of non-refundable credits. These 

amendments also ensure that the wording contained in this sec- 

tion is compatible with the wording. used in section 118.8 (in 

particular, subparagraph (b)(ii) in the description of C and the 

description of B in paragraph 118.81(1)(a)). 


D is the amount that the individual may deduct under 
subsection (2) for the year; and 


E is the tuition and education tax credits transferred for 
the year by the individual to the individual’s spouse, 
common-law partner, parent or grandparent. 

Related Provisions: 118.81 — Tuition and education credits trans- 

ferred; 257 — Formula cannot calculate to less than zero; 128(2)(g)(ii) — 

Effect of bankruptcy on unused credits. 

History: The description of C in subsec. 118.61(1) amended by 2001, c. 

17, subsec. 99(1), applicable to 1999 et seg. That description formerly 

read: 

C is the lesser of the value of B and the amount that would be the 
individual’s tax payable under this Part for the year if no 
amount were deductible under section 118.5 or 118.6; 

Subsec. 118.61(1) amended by 2000, c. 12, Sch. 2, s. 8, 

“spouse,”with “spouse, common-law partner,”, applicable to 2001 ef seq., 

in force July 31, 2000. See also the transitional rules reproduced in the 

History to 248(1)“common-law partner”. 


Subsec. 118.61(1) added by 1998, c. 19, s. 28, applicable to 1997 et seg. 


to replace 


S. 118.61(2) 


(2) Deduction of carryforward — For the purpose of 
computing an individual’s tax payable under this Part for 
a taxation year, there may be deducted the lesser of 


(a) the individual’s unused tuition and education tax 
credits at the end of the preceding taxation year, and 


(b) the amount that would be the individual’s tax pay- 
able under this Part for the year if no amount were de- 
ductible under any of sections 118.1, 118.2, 118.5, 
118.6, 118.62, 118.8, 118.9 and 121. 


Proposed Amendment — 118.61(2)(b) 
(b) the amount that would be the individual’s tax 
payable under this Part for the year if no amount — 
were deductible under this Division (other than an © 
amount deductible under this section ane any of sec 
tions 118, 118.3 and 118.) - 
Application: The February 27, 2004 draft ae subsec, a 
will amend para. 118. 61(2)(b) to read as above, app rt 
seq. 
Technical Notes (December. 20, 2002) 
118.61(1)JC. 


Related Provisions: 118.61(3) — Transitional rule from 2000 to 2001; 
118.91 — Individual resident in Canada for part of the year; 118.92 — Or- 
dering of credits; 128(2)(e), 128(2)(Mav) — On bankruptcy, only trustee 
can claim carryforward. 

History: Para. 118.61(2)(b) amended by 2001, c. 17, subsec. 99(2), appli- 
cable to 1999 et seq. That para. formerly read: 


(b) the amount that would be the individual’s tax payable under this 
Part for the year if no amount were deductible under section 118.5 
or 118.6 or this section. 


Subsec. 118.61(2) added by 1998, c. 19, s. 28, applicable to 1997 et seq. 


(3) Unused tuition and education tax credits at 
the end of 2000 — For the purpose of determining the 
amount that may be deducted under subsection (2) in 
computing an individual’s tax payable for a taxation year 
that begins after 2000, the individual’s unused tuition fee 
and education tax credits at the end of the individual’s 
2000 taxation year is deemed to be '/17 of the amount that 
would be the individual’s unused tuition and education 
tax credits at the end of that year if this section were read 
without reference to this subsection. 


History: Subsec. 118.61(3) added by 2001, c. 17, subsec. 99(3), applica- 
ble to 2001 et seg. 


Definitions [s. 118.61]: 
“grandparent” — 252(2)(d); 


“amount”, “common-law partner’ — 248(1); 
“individual” — 248(1); 


252(2)(a); “taxation year” — 249; “tuition and education tax credits trans- 
ferred” — 118.81; “unused tuition and education tax credits” — 
118.61(1). 


118.62 Credit for interest on student loan — For the 
purpose of computing an individual’s tax payable under 
this Part for a taxation year, there may be deducted the 
amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 


Bis the total of all amounts (other than any amount paid 
on account of or in satisfaction of a judgement) each 
of which is an amount of interest paid in the year (or 
in any of the five preceding taxation years that are af- 
ter 1997, to the extent that it was not included in com- 
puting a deduction under this section for any other tax- 
ation year) by the individual or a person related to the 
individual on a loan made to, or other amount owing 
by, the individual under the Canada Student Loans 
Act, the Canada Student Financial Assistance Act or a 


Income Tax Act, Part I, Division E 


law of a province governing the granting of financial 
assistance to students at the post-secondary school 
level. 


Related Provisions: 20(1)(c) — Interest deductible when money bor- 
rowed to earn income; 118.91 — Individual resident in Canada for part of 
the year; 118.92 — Ordering of credits; 118.93 — Credits in separate re- 
turns; 118.94 Computing tax payable by a non-resident individual; 
118.95(a) — Application in year individual becomes bankrupt. 


History: S. 118.62 added by 1999, c. 22, s. 38, applicable to 1998 et seq. 


Definitions [s. 118.62]: “amount”, “appropriate percentage” — 248(1); 
“individual”, “person” Z 
“related” — 251(2)—(6); “ 


taxation year” — 249. 


118.7 Credit for UI [El] premium and CPP contri- 
bution — For the purpose of computing the tax payable 
under this Part by an individual for a taxation year, there 
may be deducted an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 
B is the total of 


(a) the total of all amounts each of which is an 
amount payable by the individual as an employee’s 
premium for the year under the Employment Insur- 
ance Act, not exceeding the maximum amount of 
such premiums payable by the individual for the 
year under that Act, 


(b) the total of all amounts each of which is an 
amount payable by the individual for the year as an 
employee’s contribution under the Canada Pension 
Plan or under a provincial pension plan defined in 
section 3 of that Act, not exceeding the maximum 
amount of such contributions payable by the indi- 
vidual for the year under the plan, and 


(c) the amount by which 


(i) the total of all amounts each of which is an 
amount payable by the individual in respect of 
self-employed earnings for the year as a contri- 
bution under the Canada Pension Plan or under 
a provincial pension plan within the meaning 
assigned by section 3 of that Act (not exceeding 
the maximum amount of such contributions 
payable by the individual for the year under the 
plan) 


exceeds 


(ii) the amount deductible under paragraph 
60(e) in computing the individual’s income for 
the year. 


Related Provisions: 56(1)(a)(iv) — Pension benefits, UI/EI benefits, 
etc.; 60(e) — Deduction for other half of contributions; 117(1) — Tax 
payable under this Part; 118.91 — Individual resident in Canada for part 
of the year; 118.92 — Ordering of credits; 118.93 — Credits in separate 
returns; 118.94 — Tax payable by non-resident individual; 118.95(a) — 
Application in year individual becomes bankrupt. 


History: Para. (c) of the description of B in s. 118.7 amended by 2001, c. 
17, s. 100, applicable to 2001 et seg. Para. (c) formerly read: 


(c) the total of all amounts each of which is an amount payable by 
the individual in respect of self-employed earnings for the year as a 
contribution under the Canada Pension Plan or under a provincial 
pension plan as defined in section 3 of that Act, not exceeding the 
maximum amount of such contributions payable by the individual 
for the year under the plan. 


Para. 118.7B(a) amended by 1996, c. 23, para. 187(d), to substitute “Em- 
ployment Insurance Act” for “Unemployment Insurance Act’, in force 
June 30, 1996. 
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Selected Cases [s. 118.7]: Ashby v. Canada, [1996] 1 C.T.C. 2464 
(TCC) (Deductions made but not remitted differ from case where deduc- 
tions not made). 

Definitions [s. 118.7]: “amount”, “appropriate percentage’, ‘“em- 
ployee”, “individual” — 248(1);. “tax payable” — 248(2); “taxation 
year’ — 249, 

Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-326R3: Returns of deceased persons as “another per- 
son”; IT-393R2: Election re tax on rents and timber royalties — non- 
residents; IT-516R2: Tuition tax credit; IT-519R2: Medical expense and 
disability tax credits and attendant care expense deduction. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


Forms: Tl Sched. 8: QPP contributions on self-employment and other 
earnings. 


118.8 Transfer of unused credits to spouse [or 
common-law partner] — For the purpose of comput- 
ing the tax payable under this Part for a taxation year by 
an individual who, at any time in the year, is a married 
person or a person who is in a common-law partnership 
(other than an individual who, by reason of a breakdown 
of their marriage or common-law partnership, is living 
separate and apart from the individual’s spouse or com- 
mon-law partner at the end of the year and for a period of 
90 days commencing in the year), there may be deducted 
an amount determined by the formula 


A+B—-C 
where 


A. is the tuition and education tax credits transferred for 
the year by the spouse or common-law partner to the 
individual; 

Bis the total of all amounts each of which is deductible 
under subsection 118(2) or (3) or 118.3(1) in comput- 
ing the spouse’s or common-law partner’s tax payable 
under this Part for the year; and 


C is the amount, if any, by which 


(a) the amount that would be the spouse’s or com- 
mon-law partner’s tax payable under this Part for 
the year if no amount were deductible under this 
Division (other than an amount deductible under 
subsection 118(1) because of paragraph (c) of the 
description of B in that subsection or under section 
118.61 or 118.7) 


exceeds 
(b) the lesser of 


(i) the total of all amounts that may be deducted 
under section 118.5 or 118.6 in computing the 
spouse’s or common-law partner’s tax payable 
under this Part for the year, and 


(ii) the amount that would be the spouse’s. or 
common-law partner’s tax payable under this 
Part for the year if no amount were deductible 
under this Division (other than an amount de- 
ductible under section 118, 118.3, 118.61 or 
118.7). 
Related Provisions: 1|17(1) — Tax payable under this Part; 118.3(2) — 
Disability credit claim for disabled dependant; 118.3(4) — Additional in- 
formation requested by CCRA; 118.61(2)— Carryforward of unused 
credits; 118.91 — Individual resident in Canada for part of the year; 
118.92 — Ordering of credits; 118.93-— Credits in separate returns, 
118.94 — Computing tax payable by a non-resident individual, 
118.95(b) — Application in year individual becomes bankrupt; 257 — 
Formula cannot calculate to less than zero. 


23Not indexed for inflation. 


S. 118.8 


History: The description of A in s: 118.8 amended by 2000, c. 12, Sch. 2, 
s. 1, to replace “spouse” with “spouse or common-law partner’, and the 
descriptions of B and C amended by Sch. 2, s. 7, to replace “spouse’s”’ with 
“spouse’s or common-law partner’s’, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)““common-law partner”. 


The opening words of s. 118.8 amended by 2000, c. 12, s. 133, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. The opening words 
formerly read: 


118.8 For the purpose of computing the tax payable under this Part 
for a taxation year by an individual who, at any time in the year, is a 
married person (other than an individual who, by reason of a break- 
down of their marriage, is living separate and apart from the indivi- 
dual’s spouse at the end of the year and for a period of 90 days 
commencing in the year), there may be deducted an amount deter- 
mined by the formula 


Para. (a) of the description of C in s. 118.8 amended by 2000, c. 19, s. 26, 
applicable to 2000 et seq. The para. formerly read: 


(a) the amount that would be the spouse’s tax payable under this 
Part for the year if no amount were deductible under this Division 
(other than an amount deductible under subsection 118(1) because 
of paragraph (b.1) or (c) of the description of B in that subsection or 
under section 118.61 or 118.7) 


Para. (a) of the description of C in s. 118.8 amended by 1999, c. 22, s. 39, 
applicable to 1998 et seg. Para. (a) formerly read: 


(a) the amount that would be the spouse’s tax payable under this 
Part for the year if no amount were deductible under this Division 
(other than an amount deductible under subsection 118(1) because 
of paragraph (c) of the description of B in that subsection or under 
section 118.61 or 118.7) 


The descriptions of A and C in s. 118.8 amended by 1998, c. 19, subsecs. 
29(1), (2), applicable to 1997 et seg. A and C formerly read: 


A is the lesser of $8502° and the total of all amounts each of 
which is deductible under section 118.5 or 118.6 in computing 
the spouse’s tax payable under this Part for the year; 


Cis the spouse’s tax payable under this Part for the. year com- 
puted before any deductions under this Division (other than a 
deduction under subsection 118(1) because of paragraph (c) of 
the description of B in that subsection or under section 118.7). 


The descriptions of A, B and Cin s. 118.8 amended by 1997, c. 25, s. 29, 
applicable to 1996 et seg. A, B, and C formerly read: 


A is the lesser of $6802° and the total of all amounts that the indi- 
vidual’s spouse may deduct under section 118.5 or 118.6 for the 
year; 


B is the total of all amounts each of which is an amount that the 
individual’s spouse may deduct for the year under subsection 
118(2) or (3) or 118.3(1); and 


Cis the amount of the individual’s spouse’s tax payable under 
this Part for the year computed before any deductions under this 
Division (other than a deduction under subsection 118(1) by 
reason of paragraph 118(1)(c) or under section 118.7). 


The description of A in s. 118.8 amended by 1994, c. 7, Sch. VHI (1993, 
c. 24), s. 58, applicable to 1992 et seg. That description formerly read: 


A is the lesser of $600 and the total of all amounts each of which 
is an amount that the individual’s spouse may deduct for the 
year under section 118.5 or 118.6; 


Definitions [s. 118.8]: “amount”, “common-law partner’, “common- 
law partnership”, “individual” — 248(1); “tax payable” — 248(2); “taxa- 
tion year” — 249; “tuition and education tax credits transferred’ — 
118.81. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-326R3: Returns of deceased persons as “another per- 
son”; IT-393R2: Election re tax on rents and timber royalties — non- 
residents; IT-470R: Employees’ fringe benefits; IT-513R: Personal tax 
credits; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit; IT- 
517R: Pension tax credit (archived); IT-519R2: Medical expense and disa- 
bility tax credits and attendant care expense deduction. 
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Forms: Tl Sched. 2: Federal amounts transferred from your spouse or 
common-law partner. 


118.81 Tuition and education tax credits trans- 
ferred — In this subdivision, the tuition and education 
tax credits transferred for a taxation year by a person to 
an individual is the lesser of 


(a) the amount determined by the formula 
A-B 
where 


A is the lesser of 


(i) the total of all amounts that may be deducted 
under section 118.5 or 118.6 in computing the 
person’s tax payable under this Part for the 
year, and 


(ii) $80023, and 


Bis the amount that would be the person’s tax paya- 
ble under this Part for the year if no amount were 
deductible under this Division (other than an 
amount deductible under section 118, 118.3, 
118.61 or 118.7), and 


(b) the amount for the year that the person designates 
in writing for the purpose of section 118.8 or 118.9. 


Related Provisions: 118.61(2)—Carryforward of unused credits; 
257 — Formula cannot calculate to less than zero. 


History: Subpara. (ii) of the description of A in s. 118.81 amended by 
2001, c. 17, s. 101, to substitute “$800” for “$850”, applicable to 2001 et 
seq. 

S. 118.81 added by 1998, c. 19, subsec. 30(1), applicable to 1997 et seq. 
Definitions [s. 118.81]: “amount”, “individual”, “person” — 248(1); 
“tax payable” — 248(2); “taxation year” — 249; “writing” — Jnterpreta- 
tion Act 35(1). 


118.9 Transfer to parent or grandparent — Where 
for a taxation year a parent or grandparent of an indivi- 
dual (other than an individual in respect of whom the in- 
dividual’s spouse or common-law partner deducts an 
amount under section 118 or 118.8 for the year) is the 
only person designated in writing by the individual for the 
year for the purpose of this section, there may be de- 
ducted in computing the tax payable under this Part for 
the year by the parent or grandparent, as the case may. be, 
the tuition and education tax credits transferred for the 
year by the individual to the parent or grandparent, as the 
case may be. 

History [s. 118.9]: S. 118.9 amended by 2000, c: 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 


2001 et seqg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


S. 118.9 amended by 1998, c: 19, subsec. 30(1), applicable to 1997 et seg. 
It formerly read: 


118.9 (1) Transfers to supporting person — Where the parent or 
grandparent of an individual (other than an individual in respect of 
whom the individual’s spouse deducts an amount under section 118 
or 118.8 for the year) files with the Minister for a taxation year a 
prescribed form containing prescribed information, there may be de- 
ducted in computing the tax payable by the parent or grandparent, 
as the case may be, under this Part for the year an amount deter- 
mined by the formula 


A—6 
where 


A is the lesser of $8507° and the total of all amounts each of 
which is deductible under section 118.5 or 118.6 in computing 
the individual’s tax payable under this Part for the year; and 


23Not indexed for inflation. 


Income Tax Act, Part I, Division E 


B _ is the amount of the individual’s tax payable under this Part for 
the year computed before any deductions under this Division 
(other than sections 118, 118.3 and 118.7). 


(2) Only one claim per student — Where in computing his or her 

tax payable under this Part fora taxation year a parent or grandpar- 

ent of an individual has deducted an amount under section 118 in 
respect of the individual, that parent or grandparent, as the case may 
be, is the only person entitled to deduct an amount for the year 
under subsection (1) in respect of the individual and in any other 
case only such one of the parents and grandparents of the individual 
as is designated for the year in writing by the individual is entitled 
to make such a deduction for the year. 

The description of A in subsec. 118.9(1) amended by 1997, c. 25, s. 30, 

applicable to 1996 et seg. The description of A formerly read: 

A is the lesser of $6802 and the total of all amounts that the indi- 
vidual may deduct under section 118.5 or 118.6 for the year; 
and 

The description of A in subsec. 118.9(1) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 59, applicable to 1992 et seg. That description formerly 
read: 

A _is the lesser of 

(a) $600, and 
(b) the total of all amounts each of which is an amount that 
the individual may deduct under section 118.6 for the year 
or an amount that the individual would have been entitled 
to deduct under subsection 118.5(1) for the year if the ref- 
erence in paragraph 118.5(1)(a) to “the amount of any fees 
for the individual’s tuition paid in respect of the year to the 
educational institution” were read as a reference to “that 
portion of the individual’s fees paid in respect of the year 
that may reasonably be considered to have been paid in re- 
spect of a qualifying educational program of an educational 
institution described in subparagraph (a)(i) of the definition 
“designated educational institution” in subsection 
118.6(1)”; and 

The description of A in subsec. 118.9(1) substituted by 1994, c. 7, Sch. II 

(1991, c. 49), s. 94, applicable to fees relating to periods after June 1990. 

That description formerly read: 

A is the lesser of $600 and the total of all amounts each of which 
is an amount the individual may deduct for the year under sec- 
tion 118.5 or 118.6; and 

Definitions [s. 118.9]: “amount”, “common-law partner” — 248(1); 
“grandparent” — 252(2)(d); “individual”, “Minister” — 248(1); “par- 
ent” — 252(2)(a); “prescribed” — 248(1); “tax payable” — 248(2); “taxa- 
tion year’ — 249; “tuition and education tax. credits transferred” — 
118.81; “writing” — Interpretation Act 35(1). 

Interpretation Bulletins [s. 118.9]: IT-171R2: Non-resident individu- 
als — computation of taxable income earned in Canada and non-refund- 
able tax credits (archived); IT-326R3: Returns of deceased persons as “an- 
other person”; IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-470R: Employees’ fringe benefits; IT-515R2: Education 
tax credit; IT-516R2: Tuition tax credit. 


118.91 Part-year residents — Notwithstanding §sec- 
tions 118 to 118.9, where an individual is resident in Can- 
ada throughout part of a taxation year and throughout an- 
other part of the year is non-resident, for the purpose of 
computing the individual’s tax payable under this Part for 
the year, 


(a) the amount deductible for the year under each such 
provision in respect of the part of the year that is not 
included in the period or periods referred to in para- 
graph (b) shall be computed as though such part were 
the whole taxation year; and 


(b) the individual shall be allowed only 


(1) such of the deductions permitted under subsec- 

- tion 118(3) and sections 118.1, 118.2, 118.5, 118.6, 
118.62 and 118.7 as can reasonably be considered 
wholly applicable, and 
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(ii) such part of the deductions permitted under 
sections 118 (other than subsection 118(3)), 118.3, 
118.8 and 118.9 as can ireasonably be considered 
applicable 


to the period or periods in the year Lee which 
the individual is resident in Canada, computed as 
though that period or those periods were the whole 
taxation year, 


except that the amount deductible for the year by the indi- 
vidual under each such provision shall not exceed the 
amount that would have been deductible under that provi- 
sion had the individual been resident in Canada through- 
out the year. 


Related Provisions: | 14 — Individual resident in Canada during only 
part of year; 117(1) — Tax payable under this Part; 217(c) — Election re- 
specting certain payments. 


History: Subpara. 118.91(b)(i) amended by 1999, c. 22, s. 40, applicable 
to 1998 et seq. The subpara. formerly read: 


(1) such of the deductions permitted under subsection 118(3) and 
sections 118.1, 118.2, 118.5, 118.6 and 118.7 as can reasonably be 
considered wholly applicable, and 


The opening words of s. 118.91 and the closing words of para. (b) substi- 
tuted by 1994, c..21, subsecs. 55(1), (2), applicable to 1992 et seq.,.except 
that a taxpayer may elect that the amendment not apply to the taxpayer’s 
1992 taxation year by notifying the Minister of National Revenue in writ- 
ing before the end of December 1994. The substituted portions formerly 
read: 


118.91 Notwithstanding the provisions of sections 118 to 118.9, 
where an individual is resident in Canada throughout part of a taxa- 
tion year and throughout some other part of the year is not resident 
in Canada, is not employed in Canada and is not carrying on busi- 
ness in Canada, for the purpose of computing the individual’s tax 
payable under this Part for the year, 


to the period or periods in the year throughout which the individual 
is resident in Canada, is employed in Canada or is carrying on busi- 
ness in Canada, computed as though the period or periods were the 
whole taxation year, . 


S. 118.91 substituted by 1994, c. 7, Sch. IT (1991, c. 49), s. 95, applicable 
to 1988 ef seg. S. 118.91 formerly read: 


118.91 Individual resident in Canada for part of the year — 
Notwithstanding sections 118 to 118.9, where an individual is resi- 
dent in Canada during part of a taxation year and during some other 
part of the year is not resident in Canada, is not employed in Canada 
and is not carrying on business in Canada, unless all or substantially 
all of the individual’s income for the year is included in computing 
the individual’s taxable income for the year, no amounts may be 
deducted under those sections for the purpose of computing the in- 
dividual’s tax payable under this Part for the year except the total of 


(a) the deductions permitted under sections 118.1, 118.2, 118.5, 
118.6 and 118.7 to taxpayers resident in Canada throughout the 
year for the purpose of computing tax payable under this Part 
for the year that may reasonably be considered wholly applica- 
ble to the individual for the period or periods in the year 
throughout which the individual is resident in Canada, em- 
ployed in Canada or carrying on business in Canada; and 


(b) such part of the deductions permitted under sections 118, 
118.3, 118.8 and 118.9 to taxpayers resident in Canada through- 
out the year for the purpose of computing tax payable under this 
Part for the year as may reasonably be considered applicable to 
the individual for the period or periods referred to in paragraph 


(a). 
Definitions [s. 118.91]: “amount” — 248(1); “Canada” — 255; “carry- 
ing on business” — 253; “employed”, “individual”, “non-resident” — 
248(1); “resident in Canada” — 250; “tax payable” — 248(2); “taxation 
year” — 249; “taxpayer” -— 248(1). 


118.92 Ordering of credits — In computing an indivi- 
dual’s tax payable under this Part, the following provi- 
sions shall be applied in the following order: subsections 
118(1) and (2), section 118.7, subsection 118(3) and sec- 


S. 118.94 


tions 118.3, 118.61, 118.5, 
118-1, 118.62 and 121. 


Related Provisions: 117(1) — Tax payable under this Part. 


History: S. 118.92 amended by 1999, c. 22, s. 41, applicable to 1998 er 
seq. It formerly read: 


118.6, 118.9, 118.8, 118.2, 


118.92 In computing an individual’s tax payable under this Part, the 
following provisions shall be applied in the following order: subsec- 
tions 118(1) and (2), section 118.7, subsection 118(3) and sections 
‘118.3, 118.61, 118.5, 118.6, 118.9, 118.8, 118.2, 118.1 and 121. 


S. 118.92 amended by 1998, c. 19, s. 31, applicable to 1997 et seq. It 
formerly read: 


118.92 In computing the tax payable under this Part by an indivi- 
dual the following provisions shall be applied in the following or- 
der: subsections 118(1) and (2), section 118.7, subsection 118(3) 


and sections 118.3, 118.5, 118.6, 118.9, 118.8, 118.2, 118.1 and 
12M: 
Definitions [s. 118.92]: “individual” — 248(1); “tax payable” — 
248(2). 


Interpretation Bulletins: IT-523: Order of provisions applicable in 
computing an individual’s taxable income and tax payable. 


118.93 Credits in separate returns — Where a sepa- 
rate return of income with respect to a taxpayer is filed 
under subsection 70(2), 104(23) or 150(4) for a particular 
period and another return of income under this Part with 
respect to the taxpayer is filed for a period ending in the 
calendar year in which the particular period ends, for the 
purpose of computing the tax payable under this Part by 
the taxpayer in those returns, the total of all deductions 
claimed in all those returns under any of subsection 
118(3) and sections 118.1 to 118.7 and 118.9 shall not 
exceed the total that could be deducted under those provi- 
sions for the year with respect to the taxpayer if no sepa- 
rate returns were filed under subsections 70(2), 104(23) 
and 150(4). 


Related Provisions: | 14.2 — Deductions in separate returns; 117(1) — 
Tax payable under this Part. 


Definitions [s. 118.93]: “calendar year” — Interpretation Act 37(1)(a); 
“taxpayer” — 248(1). 
Interpretation Bulletins: IT-326R3: Returns of deceased persons as 


“another person”; IT-513R: Personal tax credits; IT-S17R: Pension tax 
credit (archived). 


118.94 Tax payable by non-resident [credits re- 
stricted] — Sections 118 and 118.2, subsections 
118.3(2) and (3) and sections 118.6, 118.8 and 118.9 do 
not apply for the purpose of computing the tax payable 
under this Part for a taxation year by an individual who at 
no time in the year is resident in Canada unless all or sub- 
stantially all of the individual’s income for the year is in- 
cluded in computing the individual’s taxable income 
earned in Canada for the year. 


Related Provisions: 117(1)—Tax payable under this Part; 217 — 
Election respecting certain payments. 


History: S. 118.94 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 96, 
applicable to 1988 et seg. S. 118.94 formerly read: 


118.94 Computing tax payable by a non-resident individual — 
Sections 118 and 118.2, subsections 118.3(2) and (3) and sections 
118.5 to 118.9 do not apply for the purpose of computing the tax 
payable under this Part for a taxation year by an individual who at 
no time in the year is resident in Canada, except that, where all or 
substantially all of the individual’s income for the year is included 
in computing the individual’s taxable income earned in Canada for 
the year, for the purpose of computing the individual’s tax payable 
under this Part for the year there may be deducted the amounts that 
would have been deductible under those provisions for the purpose 
of computing the individual’s tax payable under this Part for the 
year had the individual been resident in Canada throughout the year. 
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Definitions [s. 118.94]: “amount” — 248(1); “individual” — 248(1); 
“resident in Canada” — 250; “tax payable’ — 248(2); “taxable in- 


come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 
248(1); “taxation year” — 249. 

Interpretation Bulletins: IT-171R2: Non-resident individuals — com- 
putation of taxable income earned in Canada and non-refundable tax cred- 
its (archived); IT-513R: Personal tax credits. 


118.95 Credits in year of bankruptcy — Notwith- 
standing sections 118 to 118.9, for the purpose of com- 
puting an individual’s tax payable under this Part for a 
taxation year that ends in a calendar year in which the 
individual becomes bankrupt, the individual shall be al- 
lowed only 


(a) such of the deductions as the individual is entitled 
to under subsection 118(3) and sections 118.1, 118.2, 
118.5, 118.6, 118.62 and 118.7 as can reasonably be 
considered wholly applicable to the taxation year, and 


(b) such part of the deductions as the individual is en- 
titled to under sections 118 (other than subsection 
118(3)), 118.3, 118.8 and 118.9 as can reasonably be 
considered applicable to the taxation year, 


except that the total of the amounts so deductible for all 
taxation years of the individual in the calendar year under 
any of those provisions shall not exceed the amount that 
would have been deductible under that provision in re- 
spect of the calendar year if the individual had not be- 
come bankrupt. 

Related Provisions [s. 118.95]: 122.5(7) — Parallel rule for GST 
credit; 122.61(3.1) — Parallel rule for Child Tax Benefit; 128(2)(e)(i11) — 
Credits allowed on return by trustee. 


History: Para. 118.95(a) amended by 1999, c. 22, s. 42, applicable to 
1998 et seq. It formerly read: 


(a) such of the deductions as the individual is entitled to under sub- 
section 118(3) and sections 118.1, 118.2, 118.5, 118.6 and 118.7 as 
can reasonably be considered wholly applicable to the taxation year, 
and 


S. 118.95 added by 1998, c. 19, s. 136, applicable to bankruptcies that 
occur after April 26, 1995. 


Definitions [s. 118.95]: “bankrupt” — 248(1); “calendar year” — Jnter- 
pretation Act 37(1)(a); “individual” — 248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 118.95]: IT-513R: Personal tax credits. 


119. Former resident — credit for tax paid — If at 
any particular time an individual was deemed by subsec- 
tion 128.1(4) to have disposed of a capital property that 
was a taxable Canadian property of the. individual 
throughout the period that began at the particular time and 
that ends at the first time, after the particular time, at 
which the individual disposes of the property, there may 
be deducted in computing the individual’s tax payable 
under this Part for the taxation year that includes the par- 
ticular time the lesser of 


(a) that proportion of the individual’s tax for the year 
otherwise payable under this Part (within the meaning 
assigned by paragraph (a) of the definition “tax for the 
year otherwise payable under this Part” in subsection 
126(7)) that 


(i) the individual’s taxable capital gain from the 

disposition of the property at the particular time 
is of 

(i1) the amount determined under paragraph 114(a) 

in respect of the individual for the year, and 


(b) that proportion of the individual’s tax payable 
under Part XIII in respect of dividends received during 
the period by the individual in respect of the property 
and amounts deemed under Part XIII to have been 
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paid during the period to the individual as dividends 
from corporations resident in Canada, to the extent 
that the amounts can reasonably be considered to re- 
late to the property, that 


(i) the amount by which the individual’s loss from 
the disposition of the property at the end of the pe- 
riod is reduced by subsection 40(3.7) 


is of 
(ii) the total amount of those dividends. 


Related Provisions: 126(2.21)— Foreign tax credit for former resi- 
dent; 128.1(6)(b)(iii) — Effect. of election by returning former resident; 
128.3 — Shares acquired on rollover deemed to be same shares for s. 119; 
152(6)(c.1) — Minister required to reassess past year to allow additional 
deduction; 161(7)(a)(), 164(5)(a.1) — Effect of carryback of loss. 


History: S. 119 added by 2001, c. 17, subsec. 102(2), applicable to dispo- 
sitions after December 23, 1998 by individuals who cease to be resident in 
Canada after October 1, 1996. 


Definitions [s. 119]: “amount” — 248(1); “capital property” — 54, 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 
“individual”, “property” — 248(1); “resident in Canada’ — 250; “taxable 
Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); 
“taxation year” — 249; “trust”? — 104(1), 248(1), (3). 


History [former s. 119]: Former s. 119 repealed by 2001, c. 17, subsec. 
102(1), applicable to 1995 et seg. It formerly read: 


119. (1) Averaging for farmers and fishermen [obsolete] — 
Where an individual’s chief source of income has been farming or 
fishing for a taxation year (in this section referred to as the “year of 
averaging”) and the 4 immediately preceding years for which the 
individual has filed returns of income as required by this Part (in 
this section referred to as the “preceding years”), if the individual, — 
on or before the day on or before which the individual was required 
to file a return of the individual’s income for the year of averaging, 
or on or before the day on or before which the individual would 
have been required to file such a return if any tax had been payable 
by. the individual for the year of averaging, files with the Minister 
an election in prescribed form, the tax payable under this Part for 
the year of averaging is an amount determined by the following 
rules: 


(a) ascertain the amount, if any, remaining after deducting from 
the income for each year of the averaging period (which, in this 
section, means the year of averaging and the preceding years) 
all deductions permitted for that year by Division C, except the 
deductions permitted by section 110.4 of this Act or section 109 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, or any amount in respect of a loss for the 3 years 
immediately following the year of averaging or any amount in 
respect of a loss deducted under this paragraph from income for 
a preceding taxation year in the averaging period, 


(b) determine the amount (in this section referred to as the “‘av- 
erage gross income’) equal to '/s of the amount by which 


(i) the total of the amounts determined under paragraph (a) 
for the years in the averaging period, 


exceeds 


(11) the total of the amounts that would be deductible in re- 
spect of the losses for the taxation years in the averaging 
period in computing the taxable income for the year imme- 
diately following the year of averaging if the individual’s 
income from the same business for that year were the total 
of the amounts determined under paragraph (a) for the 
years in the averaging period, 


(c) determine the amount (in this section referred to as the “av- 
erage net income’) for each year in the averaging period equal 
to the average gross income minus the deductions permitted for 
that year by section 109 of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, 


(d) determine the amount (in this section referred to as the “av- 
erage tax”) for each year in the averaging period equal to the 
tax that would be payable under this Part for the year if the tax- 
able income for the year were the average net income for the 
year and no amount were deductible under subsection 127(5) 
for the year, 
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(e) determine the amount, if any, by which 


(i) the total of the average taxes as determined under para- 
graph (d) 
exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted under subsection 127(5) in computing the tax paya- 
ble for the preceding years other than any amount deemed 
by subsection 127.1(3) to have been so deducted, 


(f) where 


(i) the total of all amounts each of which is the amount 
deemed by subsection 120(2) to have been paid on account 
of tax under this Part for a preceding year in the averaging 
period, 

exceeds 


(ii) the amount that would be determined under subpara- 
graph (i) if the taxable income for each preceding year were 
the average net income for that year, 
add to the amount, if any, determined under paragraph (e) the 
amount of that excess, 
(g) where paragraph (f) does not apply, deduct from the 
- amount, if any, determined under paragraph (e) the amount, if 
any, by which 


(i) the amount determined under subparagraph (f)(ii) 
exceeds 
(11) the amount determined under subparagraph (f)(i), and 


(h) deduct from the amount resulting from the application of 
paragraph (f) or (g), as the case may be, the total of the taxes 
payable under this Part for the preceding years computed with- 
out reference to section 120.2, 


and the remainder, if any, obtained under paragraph (h) is the tax 
payable under this Part for the year of averaging and no further de- 
duction may be made therefrom under any other provision of this 
Part except subsection 127(5). 


(2) Refunds — Where this section is applicable to the computation 
of an individual’s tax for a taxation year, the amount, if any, by 
which the total of 


(a) the total of taxes payable under this Part for the preceding 
years, and 


(b) the amount, if any, by which 

(i) the amount determined under subparagraph (1)(f)(i1) 
exceeds 

(ii) the amount determined under subparagraph (1)(f)(@) 

exceeds the total of 

(c) the amount, if any, determined under paragraph (1)(e), and 
(d) the amount, if any, by which 

(i) the amount determined under subparagraph (1)((G) 
exceeds 

(ii) the amount determined under subparagraph (1)(f)(ii) 


shall be deemed to be an overpayment made when the notice of as- 
sessment for the year of averaging was mailed. 


(3) Assessment — The provisions of this Part relating to the as- 
sessment of tax, interest and penalties apply with such modifica- 
tions as the circumstances require to an assessment whereby, for the 
purposes of this section, it is determined by the Minister that no tax 
is payable under this Part for the year of averaging or that an over- 
payment has been made as described in subsection (2). 


(4) Where subsec. (1) election null — An election under subsec- 
tion (1) is a nullity unless the earliest of the “preceding years” en- 
ded before 1988 and is one of the 6 years immediately preceding the 
year of averaging. 

(5) Revocation of election — An election filed under subsection 
(1) may be revoked by the individual 


(a) at any time before the Minister has first assessed the indivi- 
dual’s tax for the year of averaging; or 

(b) during the 30 day period immediately following any assess- 
ment by the Minister of the individual’s tax for the year of 
averaging. 


S. 120(1) 


(6) Limitation as to election — No election may be filed under this 
section by a taxpayer for a taxation year if 


(a) the averaging period resulting from the election would in- 
clude a year that was included in an averaging period resulting 
from a previous election by the taxpayer under this section that 
has not been revoked under subsection (5); or 


(b) an amount has been added or deducted under section 110.4 
in computing the taxable income of the taxpayer for the year or 
any other year of the averaging period. 


(7) Rents or trust income from farming or fishing — For the pur- 
poses of subsection (1), 


(a) rents dependent on the lessee’s gross production in the 
course of farming or fishing, and 


(b) income from a trust or estate to the extent that it can reason- 
ably be regarded as having been derived from farming or 
fishing, 

shall be deemed to be income from farming or fishing. 


(8) Losses — Any amount in respect of a loss deducted in making 

a calculation under paragraph (1)(a) and any amount in respect of a 

loss described in subparagraph (1)(b)(ii) shall, for the purpose of 

computing taxable income for taxation years following the year of 

averaging, be deemed to have been deducted in respect of that loss 

in computing taxable income for a taxation year preceding the year 

for which the loss was determined. 

(9) Investment tax credit — Where this section is applicable to the 

computation of an individual’s tax payable for a taxation year, the 

amount, if any, by which 

(a) the amount described in subparagraph (1)(e)(1i) 
exceeds 
(b) the amount described in subparagraph (1)(e)(i) 

shall be added in computing the individual’s investment tax credit at 

the end of that year, and paragraph 12(1)(t) and subsections 13(7.1) 

and 53(2) shall not apply to any amount deducted under subsection 

127(5) for that year, or any subsequent taxation year, that may rea- 

sonably be attributed to the amount added under this subsection. 

(10) Idem — Notwithstanding the definition “investment tax 

credit” in subsection 127(9), where a taxpayer has filed an election 

under subsection (1) for a year of averaging, in computing the tax- 

payer’s investment tax credit at the end of any of the preceding 

years, there shall not be included any amount in respect of property 

acquired, or an expenditure made, in or after the year of averaging. 
Selected Cases [former subsec. 119(1)]: /srael v. R., [1979] C.T.C. 
468 (FCTD) (Company to which taxpayer transferred farming business 
held not to have income from farming in the year; income averaging not 
permitted); Wilfley v. R., [1974] C.T.C. 510 (FCTD) (Income averaging 
permitted to incorporator of company to operate farm); Kuhl et al. v. R., 
[1973] C.T.C. 846 (FCTD) (Income averaging permitted to incorporators 
of company to operate farm where incorporators working for company as 
independent contractors). 


120. (1) Income not earned in a province — There 
shall be added to the tax otherwise payable under this Part 
by an individual for a taxation year the amount that bears 
the same relation to 48% of the tax otherwise payable 
under this Part by the individual for the year that 


(a) the individual’s income for the year, other than the 
individual’s income earned in the year in a province, 


bears to 


(b) the individual’s income for the year. 


Related Provisions: |17(1) — Tax payable under this Part; 120(3) — 
“Income for the year” defined; 120(4) — Income earned in the year in a 
province. 


History: The opening words of subsec. 120(1) amended by 2001, c. 17, 
subsec. 103(1), applicable to 2000 et seq. That portion formerly read: 


(1) There shall be added to the tax otherwise payable under this Part 
by an individual for a taxation year an amount that bears the same 
relation to 52% of the tax otherwise payable under this Part by the 
individual for the year that 


Selected Cases [subsec. 120(1)]: Gardner v. R., [2000] 4 C.T.C. 
2531 (TCC); aff'd [2002] 1 C.T.C. 302 (FCA) (Matters of Ontario tax to 
be decided by Ontario courts). 
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Interpretation Bulletins: [T-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-434R: Rental of real property by individual. 


(2) Amount deemed paid in prescribed manner 
[Quebec abatement] — Each individual is deemed to 
have paid, in prescribed manner and on prescribed dates, 
on account of the individual’s tax under this Part for a 
taxation year an amount that bears the same relation to 
3% of the tax otherwise payable under this Part by the 
individual for the year that 


(a) the individual’s income earned in the year in a 
province that, on January 1, 1973, was a province pro- 
viding schooling allowances within the meaning of the 
Youth Allowances Act, chapter Y-1 of the Revised 
Statutes of Canada, 1970, 


bears to 


(b) the individual’s income for the year. 


Related Provisions: 117(1) — Tax payable under this Part; 120(3) — 
“Income for the year” defined; 152(1)(b) — Determination of amount on 
assessment; 152(4.2)(d) —Redetermination at taxpayer’s request; 
160.1 — Where excess refunded. 

Federal-Provincial Fiscal Arrangements ... Act: S. 27 of the Fed- 
eral-Provincial Fiscal Arrangements and Federal Post-Secondary Educa- 
tion and Health Contributions Act, R.S.C. 1985, c. F-8, provides an addi- 
tional 13.5% credit for residents of Quebec. 


Selected Cases [Subsec. 120(2)]: Hollinger v. R., [1974] C.T.C. 693 
(FCA) (Amounts received by passive partner in U.S. business constituted 
income from business; no provincial abatement). 


Regulations: 6401 (prescribed date is December 31 of each year). 


Remission Orders: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (reduction in withholdings for certain income re- 
lated to Quebec). 


(2.1) [Repealed] 


History: Subsec. 120(2.1) repealed by 2001, c. 17, subsec. 103(2), appli- 
cable to 1996 et seq. Subsec. 120(2:1) formerly read: 


(2.1) Idem — Where section 119 is applicable to the computation 
of an individual’s tax for a taxation year (referred. to in that section 
as the “year of averaging’), notwithstanding subsection (2), the 
amount deemed by that subsection to have been paid on account of 
the individual’s tax under this Part for the year shall be equal to the 
amount that would be determined under that subsection if the refer- 
ence therein to “the tax otherwise payable under this Part by the 
individual for the year” were read as a reference to “the amount that 
would be the tax otherwise payable under this Part by the individual 
if the individual’s taxable income for the year were the individual’s 
average net income (within the meaning of paragraph 119(1)(c)) for 
the year”. ; 


(2.2) Amount deemed paid [First Nations tax] — 
An individual is deemed to have paid on the last day of a 
taxation year, on account of the individual’s tax under this 
Part for the year, an amount equal to the individual’s in- 
come tax payable for the year to an Aboriginal govern- 
ment pursuant to a law of that government made in accor- 
dance with a tax sharing agreement between that 
government and the Government of Canada. 

Related Provisions: 81(1)(a)— Deduction for amounts exempted 
under Indian Act; 152(1)(b) — Determination of amount on assessment; 
152(4.2)(d) — Redetermination at taxpayer’s request; 156.1(1)‘“‘net_ tax 
owing’(b)B, E, F, 156.1(1.3) — First Nations tax counted for instalment 
purposes. 


History: Subsec. 120(2.2) added by 2000, c. 19, subsec. 27(1), applicable 
to 1999 et seq. 


(3) Definition of “the individual’s income for the 
year” — For the purpose of this section, “the indivi- 
dual’s income for the year” means 


(a) if section 114 applies to the individual in respect of 
the year, the amount determined under paragraph 
114(a) in respect of the individual for the year; 
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(b) if the individual was non-resident throughout the 
year, the individual’s taxable income earned in Canada 
for the year determined without reference to 
paragraphs 115(1)(d) to (f); and 


(c) in the case of an individual who is a specified indi- 
vidual in relation to the year, the individual’s income 
for the year computed without reference to paragraph 
20(1)(ww). 


History: Paras. 120(3)(a) and (b) amended by 2001, c. 17, subsec. 103(3), 
applicable to 1998 et seq., except that, for taxation years that end before 
2000, the paras. shall be read as follows: Lay 


(a) if section 114 applies to the individual in respect of the year, the 
amount determined under paragraph 114(a) in respect of the indivi- 
dual for the year; and 


(b) if the individual was non-resident throughout the year, the indi- 
vidual’s taxable income earned in Canada for the year determined 
without reference to paragraphs 115(1)(d) to (f): 


The paras. formerly read: 


(a) in the case of an individual to whom section 114 applies who 
was resident in Canada during part of the year and during some 
other part of the year was not resident in Canada, the amount that 
would be determined under that section to be the individual’s taxa- 
ble income for the year if that section were read without reference 
to the words following paragraph 114(b); 


(b) in the case of an individual to whom section 115 applies who 
was not resident in Canada at any time in the taxation year, the 
amount that would be determined under Division D to be the indivi- 
dual’s taxable income for the year if subsection 115(1)' were read 
without reference to the words following paragraph 115(1)(c); and 


The opening words of subsec. 120(3) amended, para. 120(3)(c) added, by 
2000, c. 19, subsecs. 27(2), (3), applicable to 2000 ef seg. The opening 
words formerly read: 


(3) Definition of “the individual's income for the year” — In sub- 
sections (1) and (2), “the individual’s income for the year” means 


(3.1) [Repealed under former Act] 
(4) Definitions — In this section, 


‘income earned in the year in a province” means 
amounts determined under rules prescribed for the pur- 
pose by regulations made on the recommendation of the 
Minister of Finance; 

Regulations: 2600-2607 (rules determining income earned in the year in 
a province). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s 
residence status; IT-434R: Rental of real property by individual. 


‘“‘province [para. 120(4)(b)]’? — [Repealed under former 
Act] 


‘“‘tax otherwise payable under this Part” by an indivi- 
dual for a taxation year means the total of 


(a) the greater of 


(i) the individual’s minimum amount for the year 
determined under section 127.51, and 


(ii) the amount that, but for this section, would be 
the individual’s tax payable under this Part for the 
year if this Part were read without reference to 


(A) section 119, subsection 120.4(2) and sec- 
tions 126, 127, 127.4 and 127.41, and 


(B) where the individual is a specified indivi- 
dual in relation to the year, section 121 in its 
application to dividends included in computing 
the individual’s split income for the year, and 


(b) where the individual is a specified individual in re- 
lation to the year, the amount, if any, by which 


(1) 29% of the individual’s split income for the year 
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exceeds 


(ii) the total of all amounts each of which is an 
amount that may be deducted under section 121 
and that can reasonably be considered to be in re- 
spect of a dividend included in computing the indi- 
vidual’s split income for the year. 


Related Provisions: |17(1) — Tax payable under this Part. 


History: Cl. (a)(ii)(A) of the definition “tax otherwise payable under this 
Part” in subsec. 120(4), amended by 2001, c. 17, subsec. 103(4), to add 
“section 119,”, applicable to 1996 et seq. except that, in its application to 
taxation years that end before 2000 [see para. (b) history below], subsec. 
(3) of the amending legislation shall be read as follows: 


(3) Paragraph (b) of the definition “tax otherwise payable under this 
Part” in subsection 120(4) of the Act is replaced by the following: 


(b) the amount that, but for this section and subsection 
117(6), would be the tax payable under this Part by the indi- 
vidual for the year if this Part were read without reference to 
any of sections 119, 126, 127 and 127.4. 


The definition “tax otherwise payable under this Part” in subsec. 120(4) 
amended by 2000, c. 19, subsec. 27(3), applicable to. 2000 et seq: It for- 
merly read: 


“tax otherwise payable under this Part” by an individual for a taxa- 
tion year means the greater of 


(a) the amount, if any, by which the total of 


(i) the individual’s minimum amount for the year deter- 
mined under section 127.51, and 


(ii) any amount required under subsection 120.1(2) to be 
added to the tax payable by the individual for the year 
under this Part, 


exceeds any amount that may be deducted under subsection 
120.1(1) from the tax payable by the individual for the year 
under this Part, and 


(b) the amount that, but for this section and subsection 117(6), 
would be the tax payable under this Part by the individual for 
the year if this Part were read without reference to any of sec- 
tions 126, 127 and 127.4. 


Para. (b) of the definition “tax otherwise payable under this Part” in sub- 
sec. 120(4) amended by 1999, c. 22, s. 43, applicable to 1998 et seq. 


(b) the amount that, but for this section and subsection 117(6), 
would be the tax payable under this Part by the individual for the 
year if the individual were not entitled to any deduction under any 
of sections 126, 127, 127.2 and 127.4. 


Selected Cases [s. 120]: Lemaire v. Canada, [1995] 1 C.T.C. 2844 
(TCC) (Tax Court cannot grant relief from provincial taxation or order 
refund of provincial taxes deducted at source). 


Definitions [s. 120]: “amount” — 248(1); “Canada” — 255; “income 
earned in the year in a province” — 120(4); “income for the year” — 
120(3); “individual”, “prescribed”, “non-resident” — 248(1);  “‘prov- 
ince” — Interpretation Act 35(1); “regulation” — 248(1); “resident in 
Canada” — 250; “specified individual”, “split income” — 120.4(1), 
248(1); “tax otherwise payable” — 120(4); “tax payable” — 248(2); “‘tax- 
able income” — 2(2), 248(1); “taxation year’ — 249; “taxpayer” — 
248(1). 


1.T. Application Rules [s. 120]: 40(1), (2); 49(3). 


120.1 [Repealed] 


History [120.1]: S. 120.1 repealed by 2000, c. 19, s. 28, applicable to 
1998 et seq. It formerly read: 


120.1 (1) Forward averaging credit — There may be deducted 
from the amount that would, but for this section, be the tax other- 
wise payable under this Part (other than the tax payable with respect 
to a return of income referred to in subsection 1 10.4(5)) by an indi- 
vidual fora taxation: year an amount equal to the product obtained 
when 
(a) the amount specified in the individual’s election for the year 
under subsection 110.4(2) and, where the individual’s legal rep- 
resentative has filed on the individual’s behalf an election under 
subsection (2) for the year, the individual’s accumulated aver- 
aging amount at the end of the year 
is multiplied by 
(b) the percentage referred to in paragraph 117(2)(c). 
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(2) Year of death — Where an individual dies in a taxation year 
before 1998 (and is resident in Canada at the time of death) and the 
individual’s legal representative files with the individual’s return of 
income (other than a return of income referred to in subsection 
110.4(5)) for the year an election in prescribed form on or before 
the day on or before which the return is required to be filed, there 
shall be added to the amount that would, but for this section, be the 
individual’s tax payable for the year under this Part with respect to 
the return of income an amount equal to the amount, if any, by 
which 


(a) the total of the taxes that would have been payable by the 
individual under this Part for the three immediately preceding 
taxation years if the individual’s taxable income otherwise de- 
termined for each of those years were increased by 1/3 of the 
individual’s accumulated averaging amount at the end of the 
year in which the individual died and if this Part were read 
without reference to sections 119 to 127.3 


exceeds 


(b) the total of the taxes that would have been payable by the 
individual under this Part for the three immediately preceding 
taxation years if this Part were read without reference to sec- 
ions ao L278. 


(3) Deduction and additions — Each amount deducted or added 
under subsection (1) or (2) in computing the tax payable under this 
Part by an individual for a taxation year shall, notwithstanding those 
subsections, be equal to the total of 


(a) the amount that would, but for this subsection, be deter- 
mined for the year under subsection (1) or (2), as the case may 
be, and 


(b) an amount equal to that proportion of 52% of the amount 
referred to in paragraph (a) that 


(1) the individual’s income for the year, other than the indi- 
vidual’s income earned in the year in a province, 


is of 
(1i) the individual’s income for the year. 


(4) Presumption — Where the amount deductible by an individual 
under subsection (1) exceeds the amount that would, but for that 
subsection, be the individual’s tax otherwise payable under this Part 
for the year, the excess shall be deemed to be an amount paid by the 
individual, on the day the individual was required to file the election 
under subsection 110.4(2), on account of the individual’s tax for the 
year under this Part. 


(5) Reduction — Notwithstanding subsection (4), the amount of 
the excess referred to in that subsection shall be reduced by an 
amount equal to that proportion of 16.5% of the amount of the ex- 
cess that 


(a) the individual’s income earned in the year in a province that, 
on January 1, 1973, was a province providing schooling al- 
lowances (within the meaning of the Youth Allowances Act, 
chapter Y-1 of the Revised Statutes of Canada, 1970) 


is of 
(b) the individual’s income for the year. 


(6) Individual not resident — Where an individual was not resi- 
dent in Canada throughout the taxation years referred to in para- 
graph (2)(b), the amount determined under that paragraph shall be 
equal to the amount that would have been so determined if the indi- 
vidual had been resident in Canada throughout those years and the 
individual’s incomes for those years had been from sources in 
Canada. 


(7) Application — This section does not apply to an individual de- 
scribed in subsection (6) unless the individual’s legal representa- 
tives have, on or before the day on or before which they were re- 
quired to file the individual’s return of income under this Part for 
the taxation year in which the individual died (or would have been 
required to file such a return had tax been payable by the individual 
under this Part for the year), filed a return of the individual’s in- 
come for each of the three taxation years referred to in paragraph 
(2)(b) in the same form and containing the same information as the 
return that the individual, or legal representatives, would have been 
required to file under this Part if the individual had been resident in 
Canada throughout each of those three years and if tax had been 
payable by the individual under this Part for each of those three 
years. 


S. 120.1 


(8) Amount required to be included — Where an amount is re- 
quired by virtue of this section to be included in computing the indi- 
vidual’s tax otherwise payable under this Part for a taxation year, 
the references in subsection 120(1) and section 121 of this Act and 
subsection 120(3.1) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, to “the tax otherwise payable under 
this Part” shall be read as references to “the amount that would, but 
for section 120.1, be the tax otherwise payable under this Part”. 


That portion of para. 120.1(3)(b) preceding subpara. (1) amended by 1994, 
c. 7, Sch. II (1991, c. 49), s. 97, to substitute “52%” for “47%”, applicable 
to 1989 et seq. except that for the 1989 taxation year “52%” shall be read 
as “49.5%”. 


Selected Cases [s. 120.1]: Miller v. MNR, [1990] 2 C.T.C. 4 (FCTD); 
rev'd [1993] 1 C.T.C. 269 (FCA) (Amendment of election permitted sub- 
sequent to filing). 


120.2 (1) Minimum tax carry-over — There may be 
deducted from the amount that, but for this section, sec- 
tion 120 and subsection 120.4(2), would be an indivi- 
dual’s tax payable under this Part for a particular taxation 
year such amount as the individual claims not exceeding 
the lesser of 


(a) the portion of the total of the individual’s addi- 
tional taxes determined under subsection (3) for the 7 
taxation years immediately preceding the particular 
year that was not deducted in computing the indivi- 
dual’s tax payable under this Part for a taxation year 
preceding the particular year, and 


(b) the amount, if any, by which 


(1) the amount that, but for this section, section 120 
and subsection 120.4(2), would be the individual’s 
tax payable under this Part for the particular year if 
the individual were not entitled to any deduction 
under any of sections 126, 127 and 127.4 


exceeds 


(11) the individual’s minimum amount for the par- 
ticular year determined under section 127.51. 


(2) [Repealed under former Act] 


(3) Additional tax determined — For the purposes of 
subsection (1), additional tax of an individual for a taxa- 
tion year is the amount, if any, by which 


(a) the individual’s minimum amount for the year de- 
termined under section 127.51 


exceeds the total of 


(b) the amount that, but for section 120 and subsection 
120.4(2), would be the individual’s tax payable under 
this Part for the year if the individual were not entitled 
to any deduction under any of sections 126, 127 and 
127.4, and 


Proposed Amendment — 120.2(3)(b) 
(b) the amount that, if this Act were read without ref- 
erence to section 120, would be the individual’s tax 
payable under this Part for the year if the individual 


were not entitled to any deduction under any of sec- 
tions 126, 12/ and 127.4, and .. 


Application: The February 27, 2004 draft Josistaion s. 57, will amend © 
para. 120.2(3)(b) to read as above, applicable to 2000 et seq. 


Technical Notes (December 20, 2002): Section 120.2 al- 
lows an individual to apply additional taxes, imposed for a 
given year under the minimum tax in section 127.5, against the 
individual’s ordinary Part I tax liability for following years. 
Paragraph 120,2(3)(b) is amended to remove the reference in 
that paragraph to subsection 120.4(2). This amendment ensures 
that an individual’s additional tax in respect of the minimum 
tax does not include the special 29% tax imposed under section 
120.4 on certain passive income of minors. 
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(c) that proportion of the amount, if any, by which 


(i) the individual’s special foreign tax credit for the 
year determined under section 127.54 


exceeds 


(ii) the total of all amounts deductible under sec- 
tion 126 from the individual’s tax for the year 


that 


(iii) the amount of the individual’s foreign taxes for 
the year within the meaning assigned by subsection 
127.54(1) 
is of 

(iv) the amount that would be the individual’s for- 
eign taxes for the year within the meaning assigned 
by subsection 127.54(1) if the definition “foreign 
taxes” in that subsection were read without refer- 
ence 10)“ fistof;: 


Related Provisions: 117(1) — Tax payable under this Part. 


(4) Where subsec. (1) does not apply — Subsection 
(1) does not apply in respect of an individual’s return of 
income filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(f) or subsection 150(4). 


History: Subsec. 120.2(4) amended by 2001, c. 17, s. 104, applicable to 
1996 et seq. Subsec. 120.2(4) formerly read: 


(4) Subsection (1) does not apply in respect of 


(a) an individual’s return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(f) or subsection 150(4);_ 
or 


(b) a taxation year of an individual in respect of which the indi- 
vidual has made an election under section 119. 


The opening words of subsec. 120.2(1), subpara. 120.2(1)(b)(i) and para. 
120.2(3)(b) amended by 2000, c. 19, subsecs. 29(1)—-(3), applicable to 
2000 et seg. The opening words, the subpara. and para. formerly read: 


(1) There may be deducted from the amount that, but for this sec- 
tion and sections 120 and 120.1, would be the tax payable under this 
Part by an individual for a particular taxation year such amount as 
the individual may claim not exceeding the lesser of 


(i) the amount that, but for this section, subsection 117(6), sections 
120 and 120.1, would be the individual’s tax payable under this Part 
for the particular year if the individual were not entitled to any de- 
duction under any of sections 126, 127 and 127.2 to 127.4 


(b) the amount that, but for subsection 117(6) and sections 120 and 
120.1, would be the tax payable by the individual under this Part for 
the year if the individual were not entitled to any deduction under 
any of sections 126, 127 and 127.2 to 127.4, and 


Para. 120.2(4)(a) amended by 1998, c. 19, s. 137, applicable to taxation 
years that begin after April 26, 1995. Para. 120.2(4)(a) formerly read: 


(a) a return of income of an individual filed under subsection 70(2), 
paragraph 104(23)(d) or 128(2)(e) or subsection 150(4); or 


Selected Cases [s. 120.2]: Netupsky v. Canada, [1995] 1 C.T.C. 2321 
(TCC) (Alternative minimum tax not unconstitutional). 


Definitions [s. 120.2]: “amount”, “individual” — 248(1); 
ble” — 248(2); “taxation year” — 249. 


“tax paya- 


120.3 CPP/QPP disability [or other] benefits for 
previous years — There shall be added in computing 
an individual’s tax payable under this Part for a particular 
taxation year the total of all amounts each of which is the 
amount, if any, by which 


(a) the amount that would have been: the tax payable 
under this Part by the individual for a preceding taxa- 
tion year if that portion of any amount not included in 
computing the individual’s income for the particular 
year because of subsection 56(8) and that relates to the 
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preceding year had been included in computing the in- 
dividual’s income for the preceding year 


exceeds 
(b) the tax payable under this Part by the individual for 
the preceding year. 

Related Provisions: 120.31 — Lump-sum payment averaging. 


History: S. 120.3 added by 1994, c. 7, Sch. II (1991, c. 49), s. 98, applica- 
ble to 1990 et seq. 


Definitions [s. 120.3]: “amount”, “individual” — 248(1); 
ble” — 248(2); “taxation year” — 249. 


“tax paya- 


120.31 Lump-sum payments [averaging] — (1) 
Definitions — The definitions in subsection 110.2(1) 
apply in this section. 


(2) Addition to tax payable — There shall be added in 
computing an individual’s tax payable under this Part for 
a particular taxation year the total of all amounts each of 
which is the amount, if any, by which 


(a) the individual’s notional tax payable for an eligible 
taxation year to which a specified portion of a qualify- 
ing amount received by the individual relates and in 
respect of which an amount is deducted under section 
110.2 in computing the individual’s taxable income 
for the particular year 


exceeds 


(b) the individual’s tax payable under this Part for the 
eligible taxation year. 


Forms: T1198: Statement of qualifying retroactive lump-sum payment. 


(3) Notional tax payable — For the purpose of subsec- 
tion (2), an individual’s notional tax payable for an eligi- 
ble taxation year, calculated for the purpose of computing 
the individual’s tax payable under this Part for a taxation 
year (in this subsection referred to as “the year of re- 
ceipt’) in which the individual received a qualifying 
amount, is the total of 
(a) the amount, if any, by which 


(1) the amount that would be the individual’s tax 
payable under this Part for the eligible taxation 
year if the total of all amounts, each of which is the 
specified portion, in relation to the eligible taxation 
year, of a qualifying amount received by the indivi- 
dual before the end of the year of receipt, were ad- 
ded in computing the individual’s taxable income 
for the eligible taxation year 


exceeds 


(ii) the total of all amounts each of which is an 
amount, in respect of a qualifying amount received 
by the individual before the year of receipt, that 
was included because of this paragraph in comput- 
ing the individual’s notional tax payable under this 
Part for the eligible taxation year, and 


(b) where the eligible taxation year ended before the 
taxation year preceding the year of receipt, an amount 
equal to the amount that would be calculated as inter- 
est payable on the amount determined under paragraph 
(a) if it were so calculated 


Proposed Amendment — 120.31(3)(b) 
opening words 
(b) if the eligible taxation year ended before the tax- 
ation year preceding the year of receipt, an amount 
equal to the amount that would be calculated as in- 
terest payable on the amount, if any, by which the 
amount determined under paragraph (a) in respect of 
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the eligible taxation year exceeds the taxpayer’s tax 
payable under this Part for that year, if the amount 
that would be calculated as interest payable on that 
excess were calculated 


Application: The February 27, 2004 draft legislation, s. 58, will amend 
the opening words of as 120. SCO), 4 Tees 8 as above, ap pica to 
1995 et seq. 


Technical Notes (December 20, 60D): Section 120.31 
provides for the calculation of the tax payable on certain lump- 
sum payments. The amount of the tax is equal to the total of the 
additional taxes that would be payable for each relevant taxa- 
tion year if the portion of the lump-sum payment that relates to 
that preceding year were added to the individual’ s taxable in- 
come for that year. 


A notional amount of interest mes i. rate of interest on tax 
refunds applicable to the relevant period) is added to the addi- 
tional tax to take into account the fact that the calculation of the 
tax on the lump-sum payment should reflect not only the addi- 
tional tax that would have been payable had the payment been 
received on an on-going basis, but also the fact that this addi- 
tional tax was not | uring those. preceding years. 


The amendmen ce) pat graph 120. 31(3)(b) clarifies that the no- 
tional amount of interest is calculated on the amount of the ad- 
ditional tax for each relevant previous year and not on the 
whole tax payable for that year. 


(i) for the period that began on May | of the year 
following the eligible taxation year and that ended 
immediately before the year of receipt, and 


(ii) at the prescribed rate that is applicable for the 
purpose of subsection 164(3) with respect to the 
period. 


Regulations: 4301(b) (prescribed rate of interest). 


History: S. 120.31 added by 2000, c. 19, s. 30, applicable to 1995 et seq. 
and, notwithstanding subsecs. 152(4) to (5), any assessment of an indivi- 
dual’s tax payable under the Act for any taxation year that ended before 
1999 shall be made as is necessary to take into account the application of 
Sal 20:3ih 


Definitions [s. 120.31]: “amount” — 248(1); “eligible taxation year’? — 
110.2(1), 120.31(1); “individual” — 248(1); “notional tax payable’ — 
120.31(3); “prescribed” — 248(1); “qualifying amount’, “specified por- 
tion” —110.2(1),. 120.31(1); “taxable income” — 248(1); “taxation 
year” — 249; “year of receipt” — 120.31(3). 


120.4 Tax on split income [Kiddie tax] — (1) Defi- 
nitions — The definitions in this subsection apply in this 
section. 


“excluded amount’, in respect of an individual for a tax- 
ation year, means an amount that is the income from a 
property acquired by or for the benefit of the individual as 
a consequence of the death of 


(a) a parent of the individual; or 
(b) any person, if the individual is 


(i) enrolled as a full-time student during the year at 
a post-secondary educational institution (as defined 
in subsection 146.1(1)), or 


(11) an individual in respect of whom an amount 
may be deducted under section 118.3 in computing 
a taxpayer’s tax payable under this Part for the 
year. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 


“specified individual’, in relation to a taxation year, 
means an individual who 


(a) had not attained the age of 17 years before the 
year; 


(b) at no time in the year was non-resident; and 
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(c) has a parent who is resident in Canada at any time 
in the year. 


Related Provisions: 248(1)“specified individual” — Definition applies 
to entire Act. 


“split income”, of a specified individual for a taxation 
year, means the total of all amounts (other than excluded 
amounts) each of which is 


(a) an amount required to be included in computing 
the individual’s income for the year 


(1) in respect of taxable dividends received by the 
individual in respect of shares of the capital stock 
of a corporation (other than shares of a class listed 
on a prescribed stock exchange or shares of the 
capital stock of a mutual fund corporation), or 


(11) because of the application of section 15 in re- 
spect of the ownership by any person of shares of 
the capital stock of a corporation (other than shares 
of a class listed on a prescribed stock exchange), 


(b) a portion of an amount included because of the ap- 
plication of paragraph 96(1)(f) in computing the indi- 
vidual’s income for the year, to the extent that the 
portion 


(1) is not included in an amount described in para- 
graph (a), and 

(11) can reasonably be considered to be income de- 
rived from the provision of goods or services by a 
partnership or trust to or in support of a business 
carried on by 


bis ies rane on. aie 


Application: The February 27, 2004 draft legislation; subsec: 390), 
will amend the opening words of subpara. (b)Gi) of the definition “s it 


income” in subsec. 120.4(1) to read as above, applicable in computing _ 


split apcome of a specified individual for tahoe — ee a aller 


income aa 1S from a trust or 1 partnersbin fot a taxation year or fiscal : 


period of the trust or partnership that began before pers 21, 2002. 


Technical Notes: The expression | “split. : mcome” “dese be : 
the type of income to which this measure applies. 


Among other things, split income of an individual includes of 


amounts (other than excluded amounts) required to be includ sd 


in the individual’s income in respect of partnership or trust in- 


come if the source of the income is the provision of goods or 
services by the partnership or trust to, or in i SUppOre of, a busi- . 
ness carried on by 


* a person who is related to. the individual, 


_* acorporation of which a person: who i is related t to the indivi- 
a is a specified shareholder, LC 


a professional corporation of which. a person related to the 
individual is a shareholder. 


The phrase * ‘soods or services” in ‘the English version 1 of sub- 

paragraph (by (ii) and clause (c)(ii)(C) in the definition * ‘split in- 

come” is replaced by the phrase “property or* services”. This 

ensures that the split income rules will apply to income from 

property, such as rental income. This change applies in com- 
puting the split income of a specified individual for taxation 

years that begin after December 20, 2002, other than in com- 
puting an amount included in that income that is from a trust or 

partnership for a fiscal period or taxation year of the trust or 

partnership that began before December 21, 2002. Also see the 

commentary to subsection 160(1.2) of the Act, which is 

amended consequential to this amendment. 
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*Corrected by Department of Finance Erratum, March 8, 2004. 


(A) a person who is related to the individual at 
any time in the year, 


(B) a corporation of which a person who is re- 
lated to the individual is a specified shareholder 
at any time in the year, or 


(C) a professional corporation of which a per- 
son related to the individual is a shareholder at 
any time in the year, or 


(c) a portion of an amount included because of the ap- 
plication of subsection 104(13) or.105(2) in respect of 
a trust (other than a mutual fund trust) in computing 
the individual’s income for the year, to the extent that 
the portion 


(i) is not included in an amount described in para- 
graph (a), and 


(ii) can reasonably be considered 


(A) to be in respect of taxable dividends re- 
ceived in respect of shares of the capital stock 
of a corporation (other than shares of a class 
listed on a prescribed stock exchange or shares 
of the capital stock of, a, mutual fund 
corporation), 


(B) to arise because of the application of section 
15 in respect of the ownership by any person of 
shares of the capital stock of a corporation. 
(other than shares of a class listed on a pre- 
scribed stock exchange), or | 


(C) to be income derived from the provision of 
goods or services by a partnership or trust to or 
in support of a business carried on by 


(J) a person who is related to the individual 
at any time in the year, 


(II) a corporation of which a person who is 
related to the individual is a specified share- 
holder at any time in the year, or 


(II) a professional corporation of which a 
person related to the individual is a share- 
holder at any time in the year. 
Related Provisions: 20(1)(ww) — Split income deducted from income 
for regular tax purposes; 56(5), 74.4(2)(g), 74.5(13) — Attribution rules 
do not apply to split income; 108(5) — Split income paid out by trust to 
beneficiary retains its characteristics; 120.4(2)— Tax on split income; 
248(1)“split income” — Definition applies to entire Act. 


Forms: T1206: Tax on split income. 


(2) Tax on split income — There shall be added to a 
specified individual’s tax payable under this Part for a 
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taxation year 29% of the individual’s split income for the 
year. 

Related Provisions: 20(1)(ww) — Split income deducted from income 
for regular tax purposes; 120.2(1), 120.2(1)(b)(i) — No AMT carryover 
allowed against split-income tax; 120.4(3)-— Minimum amount of in- 
come-splitting tax; 127.5 — Alternative minimum tax cannot be less than 
split-income tax; 160(1.2) — Parent jointly liable with child for tax. 


Forms: T1206: Tax on split income. 


(3) Tax payable by a specified individual — Not- 
withstanding any other provision of this Act, where an in- 
dividual is a specified individual in relation to a taxation 
year, the individual’s tax payable under this Part for the 
year shall not be less than the amount by which 


(a) the amount added under subsection (2) to the indi- 
vidual’s tax payable under this Part for the year 


exceeds 


(b) the total of all amounts each of which is an amount 
that 


(i) may be deducted under section 121 or 126 in 
computing the individual’s tax payable under this 
Part for the year, and 


(ii) can reasonably be considered to be in respect of 
an amount included in computing the individual’s 
split income for the year, 


History: S. 120.4 added by 2000, c. 19, s. 30, applicable to 2000 er seg. 


Definitions [s. 120.4]: “amount”, “business” — 248(1); “consequence 
of the death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); 
“excluded amount” — 120.4(1); “individual” — 248(1); “mutual fund cor- 
poration” — 131(8), 248(1);. “mutual = fund — trust” —132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non-resident” — 
248(1); “parent” — 252(2)(a); “person” — 248(1); “post-secondary edu- 
cational institution” — 146.1(1); “prescribed”? — 248(1);.. “prescribed 
stock exchange” — 248(29), Reg. 3200, 3201; “professional corporation”, 
“property” — 248(1); “related” — 251(2)-(6); “resident in Canada” — 
250; “share”, “shareholder” — 248(1); “specified individual” — 120.4(1), 
248(1); “specified shareholder’ — 248(1); “split income” — 120.4(1), 
248(1); “taxable dividend” — 89(1), 248(1); “taxation year” — 249; “‘tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


121. Deduction for taxable dividends [dividend 
tax credit] — There may be deducted from the tax oth- 
erwise payable under this Part by an individual for a taxa- 
tion year 7/3 of any amount that is required by paragraph 
82(1)(b) to be included in computing the individual’s in- 
come for the year. 

Related Provisions: 82(2) — Dividends deemed received by taxpayer; 
117(1) — Tax payable under this Part; 118.92 — Ordering of credits. 
Definitions [s. 121]: “individual” — 248(1); 
year” — 249, 

.T. Application Rules: 40(1), (2). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-295R4: Taxable dividends received after 1987 
by spouse; IT-379R: Employees profit sharing plans — allocations to ben- 
eficiaries; [T-524: Trusts — flow-through of taxable dividends to a benefi- 
ciary after 1987. 


“amount”, “taxation 


122. (1) Tax payable by inter vivos trust — Notwith- 
standing section 117, the tax payable under this Part by an 
inter vivos trust on its amount taxable for a taxation year 
shall be 29% of its amount taxable for the year. 

Related Provisions: 104(2) — Multiple trusts can be considered as one, 
to prevent multiplication of low rate of tax for testamentary trusts, 
122(2) — Exception. 

Selected Cases [subsec. 122(1)]: Robinson (Trustee of) v. R., [1998] 
| C.T.C. 272 (FCA) (Limited partner nevertheless carries on the business 
of the partnership). 

Interpretation Bulletins: I[T-83R3: Non-profit organizations — taxa- 
tion of income from property. 


S. 122(3) 


(1.1) Deductions [personal credits] not permitted 
[to trust] — No deduction may be made under section 
118 in computing the tax payable by a trust for a taxation 
year. 


Interpretation Bulletins: IT-83R3: Non-profit organizations — taxa- 
tion of income from property; IT-406R2: Tax payable by an inter vivos 
trust. 


(2) Where subsec. (1) does not apply 
[grandfathering] — Subsection (1) is not applicable for 
a taxation year of an inter vivos trust other than a mutual 
fund trust if the trust 


(a) was established before June 18, 1971; 


(b) was resident in Canada on June 18, 1971 and with- 
out. interruption thereafter until the end of the year; 


(c) did not carry on any active business in the year; 

(d) has not received any property by way of gift since 
Huns 18,197 ls 
Proposed Addition — 122(2)(d.1) _ 


0 which a contribution (as de- 
ion 94) was made after June 22, 2000; 


ber 30. 2003 Notice of — ane Means Motion 


generally subject ‘i top marginal rates of i income tax on n their 
uted income. Subs tion 2) ena graduated i in- 


-onditions for an ier vivos trust 
continuing t to qualify for graduated income tax rates is that it 
t ifts after June 18, 1971. 


aragr (2)(d.1) is introduced. so that the prsduated in- 
come tax rates cease to apply to a trust in the event that, after 
June 22, 2000, a ‘ “contribution” is made to the trust. For this 
purpose, the expression ' “contribution” is defined in new sec- 
tion O4 : : — 


(e) has not, after June 18, 1971, incurred 
(i) any debt, or 
(11) any other obligation to pay an amount, 


to, or guaranteed by, any person with whom any bene- 
ficiary of the trust was not dealing at arm’s length; and 


(f) has not received any property after December 17, 
1999, where 


(1) the property was received as a result of a trans- 
fer from another trust, 


(11) subsection (1) applied to a taxation year of the 
other trust that began before the property was so 
received, and 


(i11) no change in the beneficial ownership of the 
property resulted from the transfer. 


Related Provisions: 127.53(1)(b) — Trust under 12 
exemption from minimum tax. 


History: Para. 122(2)(f) added by 2001, c. 17, s. 105 
et seq. 

Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-406R2: 
Tax payable by an inter vivos trust. 


2(2) has $40,000 


, applicable to 1999 


(3) [Repealed under former Act] 
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Definitions [s. 122]: “allowable capital loss” — 38(b), 248(1); 
“amount” — 248(1); “amount taxable” — 117(2); “business” — 248(1); 
“Canada” — 255; “contribution” — 94(1); “inter vivos. trust’ — 108(1), 
248(1); “months — specified” — 122.5(4); “mutual fund — trust” — 


132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “per- 

n”, “property” — 248(1); “resident in Canada” — 94(3)(a)(vii), 250; 
“tax payable” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxable 
income” — 2(2), 248(1); “taxation year’ — 249; “trust” 
248(1), (3) 


Information Circulars [s. 122]: 78-5R3: Communal organizations. 


122.1 [Repealed under former Act] 


122.2 (1) [Repealed] 


History: 1998, c. 19, s. 138(1), amended subpara. 122.2(1)(b)(i), as it 
read in its application to the 1992 taxation year, to read as follows, in force 
June 18, 1998. 


(i) the total of all amounts each of which would be the income for 
the year of the individual or a supporting person of an eligible child 
of the individual for the year if no amount were included in respect 
of a gain from a disposition of property to which section 79 applies 
in computing that income 


Subsec. 122.2(1) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
10(2), applicable to 1993 et seg. Subsec. (1) formerly read: 


122.2 (1) Where an individual who has an eligible child files with 
the individual’s return of income (other than a return of income 
filed under subsection 70(2) or 104(23), paragraph 128(2)(e) or sub- 
section 150(4)) under this Part for a taxation year a prescribed form, 
containing prescribed information, completed by the individual or, 
where the individual resided at the end of the year with a supporting 
person of that child, jointly by the individual and that supporting 
person, the amount, if any, by which 


(a) the total of 


(i) the product obtained when $55925 is multiplied by the 
number of eligible children of the individual for the year, 
and 


(11) the total of all amounts.each of which is, in respect of 
an eligible child of the individual for the year who is under 
7 years of age at the end of the year, the amount, if any, by 
which $2002> exceeds 25% of such portion of all amounts 
deducted under section 63 for the year as may reasonably 
be considered to have been paid in respect of the child 


exceeds 
(b) 5% of the amount, if any, by which 


(i) the total of all amounts each of which is the income for 
the year of the individual or a supporting person of an eligi- 
ble child of the individual for the year 
exceeds 
(ii) $24,09025 
shall be deemed to be an amount paid by the individual, in pre- 


scribed manner and on prescribed dates, on account ofthe indivi- 
dual’s tax under this Part for the year. 


(2) [Repealed] 
History: Subsec. 122.2(2) repealed by 1994, c. 7, Sch. VII (1992, c. 48), 
subsec. 10(2), applicable to 1993 et seg. Subsec. (2) formerly read: 
(2) Definitions — In this section, 
“eligible child” of an individual for a taxation year means a child in 
respect of whom the individual 
(a) is entitled to receive a family allowance under the Family 
Allowances Act 
(i) in December of the year, or 
(ii) where the child died or attained the age of 18 years dur- 
ing any month in the year, in that month, or 


(b) would be entitled to receive a family allowance under the 
Family Allowances Act in December of the year if under that 
Act such an allowance were payable in the month in which the 
child becomes a child of the individual or becomes resident in 
Canada; 


2SIndexed bysss aya 
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“supporting person” of an eligible child of an individual for a taxa- 
tion year means 
(a) where the individual was married and resided with the indi- 
vidual’s spouse at the end of the year, that spouse, 
(b) where the eligible child is the child of the individual and 
another person who resided together at the end of the year, that 
other person, and 


(c) any taxpayer who deducted an amount under section 118 for 
the year in respect of an eligible child of the individual. 


The definition “eligible child” in subsec. 122.2(2) substituted. by 1994, c. 
7, Sch. VIE (1992, c. 48), subsec. 10(1), applicable to the 1992 taxation 
year. The definition formerly read: 


“eligible child” of.an individual for a taxation year means a child in 
respect of whom the individual is entitled 


(a) in January of the following taxation year, or 


(b) where the child died or attained 18 years of age during any 
month in the year, in that month 


to receive a family allowance under the Family Allowances Act; 


Selected Cases [s. 122.2]: Morrow v. R., [1997] 3 C.T.C. 2652 (TCC) 
(Child tax credit to be applied against total of federal and provincial tax 
payable, not just federal). 


122.3 [Overseas employment tax credit] — (1) 
Deduction from tax payable where employment 
out of Canada — Where an individual is resident in 
Canada in a taxation year and, throughout any period of 
more than 6 consecutive months that commenced before 
the end of the year and included any part of the year Gin 
this subsection referred to as the * ee tee Bete TO 


Proposed Amendment — — = | 


(a) was employed by a person who was a specified 
employer, other than for the performance of services 
under a prescribed international development assis- 
tance program of the Government of Canada, and 


(b) performed all or substantially all the duties of the 
individual’s employment outside Canada 


(i) in connection with a contract under which. the 
specified employer carried on business outside 
Canada with respect to 


(A) the exploration for or exploitation of. petro- 
leum, natural gas, minerals or other similar 
resources, 


(B) any construction, installation, agricultural 
or engineering activity, or 
(C) any prescribed activity, or 

(11) for the purpose of obtaining, on behalf of the 


specified employer, a contract to undertake any of 
the activities referred to in clause (i)(A), (B) or (C), 
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there may be deducted, from the amount that would, but 
for this section, be the individual’s tax payable under this 
Part for the year, an amount equal to that proportion. of 
the tax otherwise payable under this Part for the year by 
the individual that the lesser of 


(c) an amount equal to that proportion of $80,000 that 
the number of days 


(i) in that portion of the qualifying period that is in 
the year, and 


(ii) on which the individual was resident in Canada 
is of 365, and 


(d) 80% of the individual’s income for the year from 
that employment that is reasonably attributable to du- 
ties performed on the days referred to in paragraph (c) 


is of 
(e) the amount, if any, by which 


(i) if the individual is resident in Canada through- 
out the year, the individual’s income for the year, 
and 

(11) 1f the individual is non-resident at any time in 
the year, the amount determined under paragraph 
114(a) in respect of the taxpayer for the year 


exceeds 


(iil) the total of all amounts each of which is an 
amount deducted under section 110.6 or paragraph 
111(1)(b), or deductible under = paragraph 
110(1)(d.2), (d.3), (f), (g) or G), in computing the 
individual’s taxable income for the year. 
Related Provisions: 117(1)—Tax payable under this Part; 
122.3(1.1) —No credit for incorporated employee; 126(1)(b)G)(E)ID 
Foreign tax credit. 
History: Subpara. 122.3(1)(e)(iii) amended by 2002, c. 9, s. 37, applica- 
ble to 1997 et seq. except that, for the 1997 taxation year, the subpara. 
shall be read as follows: 


(iii) the total of all amounts each of which is an amount deducted by 
the individual under section 110.6 or paragraph 111(1)(b), or de- 
ductible by the individual under paragraph 110(1)(d.2), (d.3), (9, 
(g) or (j), for the year or in respect of the period or periods referred 
to in subparagraph (ii), as the case may be. 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s 
tax, interest or penalty for any taxation year shall be made that is neces- 
sary to give effect to the amendment. Subpara. (e)(iii) formerly read: 


(iii) the total of all amounts each of which is an amount deducted 
under section 110.6 or paragraph 111(1)(b) or deductible under par- 
agraph 110(1)(d.2), (d.3), (f) or Gj) in computing the individual’s 
taxable income for the year. 
Para. 122.3(1)(e) amended by 2001, c. 17, s. 106, applicable to 1998 et 
seq. The para. formerly read: 


(e) the amount, if any, by which 


(i) where section 114 does not apply to the individual in respect 
of the year, the individual’s income for the year, and 


(ii) where section 114 applies to the individual in respect of the 
year, the total of 


(A) the individual’s income for the period or periods in the 
year referred to in paragraph 114(a), and 


(B) the amount that would be determined under paragraph 
114(b) in respect of the individual for the year if subsection 
115(1) were read without reference to paragraphs 115(1)(d) 
to (f) 
exceeds 
(iii) the total of all amounts each of which is an amount de- 
ducted by the individual under section 110.6 or paragraph 
111(1)(b) or deductible by the individual under paragraph 
110(1)(d.2), (d.3), (f) or (j) for the year or in respect of the pe- 
riod or periods referred to in subparagraph (ii), as the case may 
be. 


S. 122.3(1.1)(a)(i) 


Subpara. 122.3(1)(e)(i) amended by 2000, c. 19, subsec. 31(1), applicable 
to 1998 et seg. The subpara. formerly read: 


(1) where section 114 is not applicable to the individual in respect of 
the year, the total of the individual’s income for the year and the 
amount, if any, included pursuant to subsection 110.4(2) in comput- 
ing the individual’s taxable income for the year, and 


Subpara. 122.3(1)(c)(ii) substituted by 1994, c. 21, subsec. 56(1), applica- 
ble to 1992 et seg., except that a taxpayer may elect that the amendment 
not apply to the taxpayer’s 1992 taxation year by so notifying the Minister 
of National Revenue in writing before the end of December 1994. Sub- 
para. 122.3(1)(c)(ii) formerly read: 


(ii) on which the individual was resident in Canada or carrying on 
business in Canada, 


Subpara. 122.3(1)(e)(ii) substituted by 1994, c. 21, subsec. 56(2), applica- 
ble to 1993 et seg. That subpara. formerly read: 


(ii) where section 114 is applicable to the individual in respect of 
the year, the individual’s income for the period or periods in the 
year referred to in paragraph 114(a) 


That portion of para. 122.3(1)(b) preceding cl. (i)(A) substituted by 1994, 
c. 7, Sch. If (1991, c. 49), s. 99, applicable to 1985 et seg. That portion 
formerly read: 


(b) performed all or substantially all the duties of the individual’s 
employment in one or more countries other than Canada 


(1) in connection with a contract under which the specified em- 
ployer carried on business in that country or those countries 
with respect to 


Selected Cases [subsec. 122.3(1)]: Gonsalves v. R., [2000] 1 C.T.C. 
2436 (TCC) (No requirement that employer be the main contractor); 
Timmins v. R., [1999] 2 C.T.C. 133 (FCA) (Not necessary for there to be 
predominant profit motive for business to be carried on); Gabie v. R., 
[1999] 1 C.T.C. 2352 (TCC) (Engineering activity did not have to be per- 
formed by professional engineer. Engineering activity included software 
engineering). 

Regulations: 3400 (prescribed international development assistance pro- 
gram for 122.3(1)(a)); 6000 (prescribed activity for 122.3(1)(b)()(C) is 
activity under contract with UN). 


Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 
Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 

Forms: T626: Overseas employment tax credit. 


(1.1) Excluded income — No amount may be included 
under paragraph (1)(d) in respect of an individual’s in- 
come for a taxation year from the individual’s employ- 
ment by an employer where 


(a) the employer carries on a business of providing 
services and does not employ in the business through- 
out the year more than 5 full-time employees; 


(b) the individual 


(i) does not deal at arm’s length with the em- 
ployer, or is a specified shareholder of the em- 
ployer, or 

(ii) where the employer is a partnership, does not 
deal at arm’s length with a member of the partner- 
ship, or is a specified shareholder of a member of 
the partnership; and 


(c) but for the existence of the employer, the indivi- 
dual would reasonably be regarded as an employee of 
a person or partnership that is not a_ specified 
employer. 


Proposed Amendment — 122.3(1.1) 


(1.1) Excluded income — No amount may be in- 
cluded under paragraph (1)(d) in respect of an indivi- 
dual’s income for a taxation year from the individual’s 
employment by an employer 


(a) if 


(i) the employer carries on a business of provid- 
ing services and does not employ in the business 
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throughout the year more than five full- time j 
employees, 


(ii) the individual 


(A) does not deal at arm’s length : with the em 

ployer, or is a pect e shareholder of the due 

ployer, or i 
(B) where the employer is a fa Ve 
not deal at arm’s length with a member of the 
partnership, or is a specified shareholder of ¢ 
member of the partnership, and 


(iii) but for the es of ee he in 


an employee of a person or  paitners! 
a specified employer; or 


(b) if at any time in that por oe ae 


(i) the otnpiiver sorties ihe services sof d indi- 
vidual to a corporation, partnership or trust wi 
which the employer does not ae at arm’ s 

et 


122.3..1), which at present Tents 2 access. 
one set of circumstances, is ane. So that tl 


the bene peed the services ot the indivichial ar 
vided to a firm with which the employer does not deal 
length, and less than 10% of the fair market value 0 
interests in the firm are held by persons reside / 
The set of circumstances currently described 
122.3(1.1)(a), (b) and (c) is contained in ae . 1 para aph 

122.30.1ta) Ct _ 


History: Subsec. 122.3(1.1) added by 1997, c. 25, s. 31, sepickei to 
1997 et seq. 


(2) Definitions — In subsection (1), 


“specified employer” means 
(a) a person resident in Canada, 


(b) a partnership in which interests that exceed in total 
value 10% of the fair market value of all interests in 
the partnership are owned by persons resident in Can- 
ada or corporations controlled by persons resident in 
Canada, or 


(c) a corporation that is a foreign affiliate of a person 
resident in Canada; 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


“tax otherwise payable under this Part for the year” 
means the amount that, but for this section, sections 120 
and 120.2, subsection 120.4(2) and sections 121, 126, 127 
and 127.4, would be the tax payable under this Part for 
the year. 

History: The definition “tax otherwise payable under this Part for the 


year’ in subsec. 122.3(2) amended by 2000, c. 19, subsec. 31(2), applica- 
ble to 2000 et seq. It formerly read: 


“tax otherwise payable under this Part for the year” means the 
amount that, but for this section and sections 120, 120.1; 120.2, 121, 


Income Tax Act, Part:I, Division E 


126, 127 and 127.2 to 127.4, would be the tax isdieg’ under this 
Part for the year. : 


Selected Cases [s. 122.3]: Rooke v. R., [2003] 1 C.T.C. 208 (FCA) 
(Grammatical and ordinary sense of words used overrode extraneous ma- 
terial regarding legislative policy); Meredith v. R., [2002] 3. C.T.C. 519 
(FCA); rev’ g [2001] 4 C.T.C. 2596 (TCC) (Improper piercing of corporate 
veil had ignored legal relationships; credit allowed). 


Definitions [s. 122.3]: “amount” — 248(1); 
“business” — 248(1); “controlled” — 256(6), 
248(1), Interpretation Act 35(1); “employed”, “employee”, “employer”, 
“employment” — 248(1); “foreign affiliate’ — 95(1), 248(1);. “indivi- 
dual” — 248(1); “month” — Interpretation Act 35(1); “non-resident” —- 
248(1); ; “person” — 248(1); “qualifying period” — 122.3(1); “resident in 
Canada” — 94(3)(a)(vii), 250; “share” — 248(1); “specified employer” — 
122.3(2); “specified shareholder” — 248(1); “tax otherwise payable” — 
1233); ; “taxable income” — 2(2), 248(1); “tax 
ation year” — “trust” — 104(1), 248(1), (3). 


“arm’s length” — 251(1); 
(6.1); “corporation” — 
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249; 
122.4 [Repealed under former Act] 


122.5 [GST/HST credit] (1) _ Definitions — The 
following definitions apply in this section. 


History: The opening words of subsec. 122.5(1) amended by 2002, c. 9, 
subsec. 38(1), applicable to amounts that are deemed to be paid during 
months specified for 2001 et seg. The opening words formerly read: 


122.5 (1) In this section, 


“adjusted income”? of an individual, for a taxation year 
in relation to a month specified for the taxation year, 
means the total of the individual’s income for the taxation 
year and the income for the taxation year of the indivi- 
dual’s qualified relation, if any, in relation to the specified 
month, both calculated as if no amount were included in 
respect of any gain from a disposition of property to 
which section 79 applies. 


History: The definition “adjusted income” in subsec. 122.5(1) amended 
by 2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to be 
paid during months specified for 2001 et seg. The definition formerly 
read: 


“adjusted income” of an individual for a taxation year means the 
total of all amounts each of which would be the income for the year 
of 


(a) the individual, or 
(b) the individual’s qualified relation for the year 


if no amount were included in respect of a gain from a disposition 
of property to which section 79 applies in computing that income; 


The definition “adjusted income” in subsec. 122.5(1) amended by 1998, c. 
19, subsec. 139(1), applicable to 1992 et seg. It formerly read: 


“adjusted income” of an individual for a taxation year means tne 
total of all amounts each of which is the income of the year of 


(a) the individual, or 
(b) the individual’s qualified relation for the year. 
(c) [Repealed] 


Para. (c) of “adjusted income” in subsec. 122.5(1) repealed by 1994, c. 7, 
Sch. VHI (1993, c. 24), subsec. 60(1), applicable to 1992 et seq. Para. (c) 
formerly read: 


(c) a person (other than the individual or the individual’s qualified 
relation for the year) who deducts for the year an amount under sec- 
tion 118 in respect of a qualified dependant of the individual for the 
year; 


“cohabiting spouse or common-law partner” of an in- 
dividual at any time has the meaning assigned by section 
127 


History: The definition “cohabiting spouse or common-law partner” in 
subsec. 122.5(1) added by 2002, c. 9, subsec. 38(1), applicable to amounts 
that are deemed to be paid during months specified for 2001 ef seq. 
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“eligible individual’, in relation to a month specified for 
a taxation year, means an individual (other than a trust) 
who 


(a) has, before the specified month, attained the age of 
19 years; or cP 
(b) was, at any time before the specified month, 

(i) a parent who resided with their child, or 


(11) married or in a common-law partnership. 


Related Provisions: 122.5(2) — Persons deemed not to be eligible 
individuals. 


History: The definition “eligible individual” in subsec. 122.5(1) amended 
by 2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to be 
paid during months specified for 2001 et seg. The definition formerly 
read: 


“eligible individual” for a taxation year means an individual (other 
than a trust) who, at the end of December 31 of that year, is resident 
in Canada and is 


(a) married or in a common-law partnership, 
(b) a parent of a child, or 


{c) 19 years of age or over; 


The definition “eligible individual” in subsec. 122.5(1) amended by 2000, | 


c. 12, Sch. 2,'s..11, to replace “married”: with “married or in a common- 
law partnership”, applicable to 2001 et seq., in force July 31, 2000. See 
also the transitional rules reproduced in the History to 248(1)“common- 
law partner’. 


The opening words of. the definition “eligible individual” in subsec. 
122.5(1) amended by 1998, c. 19, subsec. 139(2), applicable after April 
26, 1995. The opening words formerly read: 


“eligible individual” for a taxation year means an individual (other 
than a trust) who, at the end of December of that year, is resident in 
Canada and is 


“qualified dependant” of an individual, in relation to a 
month specified for a taxation year, means a person who 
at the beginning of the specified month 


(a) is the individual’s child or is dependent for support 
on the individual or on the individual’s cohabiting 
spouse or common-law partner; 


(b) resides with the individual; 
(c) is under the age of 19 years; 


(d) is not an eligible individual in relation to the speci- 
fied month; and 


(e) is not a qualified relation of any individual in rela- 
tion to the specified month. 


Related Provisions: 122.5(2) — Persons deemed not to be qualified 
dependants. 


History: The definition “qualified dependant” in subsec. 122.5(1) 
amended by 2002, c. 9, subsec. 38(1), applicable to amounts that are 
deemed to be paid during months specified for 2001 et seg. The definition 
formerly read: 


“qualified dependant” of an individual for a taxation year means a 
person who is 


(a) a person in respect of whom the individual or the indivi- 
dual’s qualified relation for the year is the only person who de- 
ducts an amount under section 118 for the year, or 


(b) a child of the individual residing with the individual at the 
end of the year, 


and who is not 

(c) an eligible individual for the year, 

(d) the qualified relation of an individual for the year, or 

(e) a person in respect of whom an amount is deemed under this 

section to be paid by any other individual for the year; 
“qualified relation” of an individual, in relation to a 
month specified for a taxation year, means the person, if 
any, who, at the beginning of the specified month, is the 
individual’s cohabiting spouse or common-law partner. 


S. 122.5(2)(c)(ii) 


Related Provisions: 122.5(2) — Persons deemed not to be qualified 
relations; 163(2)(c.1) — False statements or omissions. 


History: The definition “qualified relation” in subsec. 122.5(1) amended 
by 2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to be 
paid during months specified for 2001 et seg. The definition formerly 
read: 


“qualified relation” of an individual for a taxation year means the 
person who, at the end of the year, is the individual’s cohabiting 
spouse or common-law partner (within the meaning assigned by 
section 122.6). 
The definition “qualified relation” in subsec. 122.5(1) amended by 2000, 
c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law part- 
ner’, applicable to 2001 et seq., in force July 31, 2000. See also the transi- 
tional rules reproduced in the History to 248(1)“common-law partner’. 


“Qualified relation” in subsec. 122.5(1) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 60(2), applicable to 1992 et seg. except that in its 
application to the 1992 taxation year, it shall be read as follows: 


“qualified relation” of an individual for a taxation year means the per- 
son who, at the beginning of the 1993 calendar year, is the indivi- 
dual’s cohabiting spouse (within the meaning assigned by section 
122.6). 


The definition formerly read: 
“qualified relation” of an individual for a taxation year means the 
person, 1f any, who is either 
(a) the individual’s spouse, or 
(b) the other parent of a child of the individual, if the child is a 
qualified dependant of the individual, 


who is of the opposite sex to the individual and who, at the end of 
the year, is not living separate and apart from the individual by rea- 
son of the breakdown of their marriage or other conjugal 
relationship. 


“return of income’’, in respect of a person for a taxation 
year, means 


(a) for a person who is resident in Canada at the end of 
the taxation year, the person’s return of income (other 
than a return of income under subsection 70(2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) 
that is required to be filed for the taxation year or that 
would be required to be filed if the person had tax 
payable under this Part for the taxation year; and 


(b) in any other case, a prescribed form containing 
prescribed information that is filed for the taxation 
year with the Minister. 

History: The definition “return of income” in subsec. 122.5(1) added by 


2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to be paid 
during months specified for 2001 et seg. 


Selected Cases [subsec. 122.5(1)]: Russell v. R., [2001] 3 C.T.C. 
2652 (TCC) (Use of “or” is conjunctive). 


(2) Persons not eligible individuals, qualified 
relations or qualified dependants — Notwithstand- 
ing subsection (1), a person is not an eligible individual, 
is not a qualified relation and is not a qualified dependant, 
in relation to a month specified for a taxation year, if the 
person 


(a) died before the specified month; 


(b) is confined to a prison or similar institution for a 
period of at least 90 days that includes the first day of 
the specified month; 


(c) is at the beginning of the specified month a non- 
resident person, other than a non-resident person who 


(i) is at that time the cohabiting spouse or com- 
mon-law partner of a person who is deemed under 
subsection 250(1) to be resident in Canada 
throughout the taxation year that includes the first 
day of the specified month, and 


(11) was resident in Canada at any time before the 
specified month; 
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(d) is at the beginning of the specified month a person 
described in paragraph 149(1)(a) or (b); or 

(e) is a person in respect of whom a special allowance 
under the Children’s Special Allowances Act is paya- 
ble for the specified month. 


Related Provisions: 122.5(5.1) — Deeming rule for person in prison in 
2001-02. 


History: Subsec. 122.5(2) amended by 2002, c. 9, subsec. 38(1), applica- 
ble to amounts that are deemed to be paid during months specified for 
2001 et seq. The subsec. formerly read: 


(2) Notwithstanding subsection (1), a person shall be deemed not to 
be an eligible individual for a taxation year or a qualified relation or 
qualified dependant of an individual for a taxation year where the 
person 


(a) dies before the end of the year; 
(b) is, at the end of the year, a person described in paragraph 
149(1)(a) or (b); or 


(c) is, at the end of the year, confined to a prison or similar 
institution and has been so confined for a period of, or periods 
the total of which in the year was more than, 6 months. 


(3) Deemed payment on account of tax — An eligi- 
ble individual in relation to a month specified for a taxa- 
tion year who files a return of income for the taxation 
year and applies for an amount under this subsection is 
deemed to have paid during the specified month on ac- 
count of their tax payable under this Part for the taxation 
year an amount equal to '/4 of the amount, if any, deter- 
mined by the formula 


A-B 
where 
A is the total of 
(a) $2132° 


(b) $2136 for the qualified relation, if any, of the 
individual in relation to the specified month, 


(c) if the individual has no qualified relation in re- 
lation to the specified month and is entitled to de- 
duct an amount for the taxation year under subsec- 
tion 118(1) because of paragraph (b) of the 
description of B in that subsection in respect of a 
qualified dependant of the individual in relation to 
the specified month, $2132, 


(d) $11226 times the number of qualified 
dependants of the individual in relation to the spec- 
ified month, other than a qualified dependant in re- 
spect of whom an amount is included under para- 
graph (c) in computing the total for the specified 
month, 


(e) if the individual has no qualified relation and 
has one or more qualified dependants, in relation to 
the specified month, $112, and 
(f) if the individual has no qualified relation and no 
qualified dependant, in relation to the specified 
month, the lesser of $112!8 and 2% of the amount, 
if any, by which the individual’s income for the 
taxation year exceeds $6,911!8; and 
B is 5% of the amount, if any, by which the individual’s 
adjusted income for the taxation year in relation to the 
specified month exceeds $27,74927. 


Related Provisions: 117.1(1)— Annual adjustment; 122.5(3.1), 
(3.2) — Advance payment; 122.5(5) — Exceptions; 152(1)(b) — Assess- 


l8Indexed by s. 117.1 after 1999 — ed. 
26Indexed by s. 117.1 after 1990 — ed. 
27Indexed by s. 117.1 after 1992 — ed. 
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ment; 160.1(1)(b), (3)—No interest payable on overpaid credit; 
160.1(1.1) — Joint liability to repay overpaid credit; 163(2)(c.1) — False 
statements or omissions — penalty; 164(2.1) — Application respecting re- 
funds under section 122.5; 257 — Formula cannot calculate to less than 
Zero. 


History: Subsec. 122.5(3) amended by 2002, c. 9, subsec. 38(1), applica- 
ble to amounts that are deemed to be paid during months specified for 
2001 et seq. The subsec. formerly read: 


(3) Deemed payment on account — Where a return of income 
(other than a return of income filed under subsection 70(2), para- 
graph 104(23)(d) or 128(2)(e) or subsection 150(4)) is filed under 
this Part for a taxation year in respect of an eligible individual and 
the individual applies therefor in writing, '/4 of the amount, if any, 
by which the total of 

(a) $19026, 

(b) $19026 for a person who is the qualified relation of the indi- 

vidual for the year, 


(c) $1902, where the individual has no qualified relation for 
the year and is entitled to deduct an amount for the year under 
subsection 118(1) because of paragraph (b) of the description of 
B in subsection 118(1) in respect of a qualified dependant of the 
individual for the year, 


(d) the product obtained when $10029 js multiplied by the num- 
ber of qualified dependants of the individual for the year, other 
than a qualified dependant in respect of whom an amount is in- 
cluded by reason of paragraph (c) in computing an amount 
deemed to be paid under this subsection for the year, and 


(e) where the individual has no qualified relation for the year, 


(1) if the individual has one or more qualified dependants 
for the year, $105, and 


(11) if the individual has no qualified dependant for the year, - 
the lesser of 


(A) $1058, and 
(B) 2% of the amount, if any, by which 
(I) the individual’s income for the year 
exceeds 
(II) $6,546!8, 
exceeds 
(f) 5% of the amount, if any, by which 
(1) the individual’s adjusted income for the year 
exceeds 
(ii) $26,28427, 


shall be deemed to be an amount paid by the individual on account 
of the individual’s tax payable under this Part for the year during 
each of the months specified for that year under subsection (4). 


Subcl. 122.5(3)(e)(ii)(B)CD, subpara. 122.5(3)(f)(ii) amended by 2000, c. 
14, subsecs. 38(1), (2), applicable to 1999 et seq. They formerly read: 


(Il) $6,456!8, 
(ii) $25,92127, 


Para. 122.5(3)(e) amended by 1999, c. 26, s. 41, applicable to amounts 
deemed to be paid in specified months that are after June 1999. The para. 
formerly read: 


(e) where the individual has no qualified relation for the year, the 
lesser of 


(i) $1002, and 
(11) 2% of the amount, if any, by which 

(A) the individual’s income for the year 
exceeds 


(B) the amount determined for the year for the purposes of 
paragraph (c) of the description of B in subsection 118(1), 


Para. 122.5(3)(c) amended to substitute “because of paragraph (b) of the 
description of B in subsection 118(1)” for “by reason of paragraph 
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118(1)(b)”, and cl. 122.5(3)(e)(41)(B) amended to substitute “paragraph (c) 
of the description of B in subsection 118(1)” for “paragraph 118(1)(c)’, by 
1997, c. 25, subsecs. 32(1), (2), applicable April 25, 1997. 

The opening words of subsec. 122.5(3) substituted by 1994,.c. 21, subsec. 
57(1), applicable to 1992 et seg. The opening words of that subsec. for- 
merly read: 


(3) Amount deemed paid on account of tax [GST credit] — 
Where an eligible individual for a taxation year files with the indivi- 
dual’s return of income (other than a return of income filed under 
subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 
150(4)) under this Part for the year a prescribed form, containing 
prescribed information, '/4 of the amount, if any, by which the total 
of 

Subpara. 122.5(3)(f)(ii) substituted by 1994, c. 7, Sch. VIL (1992,,c.:48), s. 

11, applicable to 1992 et seg. Subpara. (f)(ii) formerly read: 


(11) the amount referred to in subparagraph 122.2(1)(b)(ii) for the 
year, 


Information Circulars: 92-3: Guidelines for refunds beyond the normal 
three year period. 


(3.1) When advance payment applies — Subsection 
(3.2) applies in respect of an eligible individual in relation 
to a particular month specified for a taxation year, and 
each subsequent month specified for the taxation year, if 


(a) the amount deemed by that subsection to have been 
paid by the eligible individual during the particular 
month specified for the taxation year is less than $25; 
and 


(b) it is reasonable to conclude that. the amount 
deemed by that subsection to have been paid by the 
eligible individual during each subsequent month 
specified for the taxation year will be less than $25. 
History: Subsec. 122.5(3.1) amended by 2002, c. 9, subsec. 38(1), appli- 


cable to amounts that are deemed to be paid during months specified for 
2001 et seg. The subsec. formerly read: 


(3.1) Adjustment of certain amounts [annual indexing] — For 
the purpose of subsection (3) and notwithstanding subsection 
117.1(1), the amounts, in respect of the amounts of $190, $100 and 
$105 referred to in subsection (3), used for the purpose of determin- 
ing amounts deemed to be paid during months specified under sub- 
section (4) 

(a) for the 1999 taxation year are deemed to be $205, $107 and 

$107, respectively; 

(b) for the 2000 taxation year shall be equal to the greater of the 

amounts referred to in paragraph (a) and the amounts that 

would otherwise be determined to be paid during those months 

if this Act were read without reference to this subsection; and 


(c) for the 2001 and subsequent taxation years shall be com- 
puted without reference to paragraphs (a) and (b). 


Subsec. 122.5(3.1) added by 2000, c. 14, subsec. 38(3), applicable to 1999 
et seq. 


(3.2) Advance payment — If this subsection applies, 
the total of the amounts that would otherwise be deemed 
by subsection (3) to have been paid on account of the eli- 
gible individual’s tax payable under this Part for the taxa- 
tion year during the particular month specified for the tax- 
ation year, and during each subsequent month specified 
for the taxation year, is deemed to have been paid by the 
eligible individual on account of their tax payable under 
this Part for the taxation year during the particular speci- 
fied month for the taxation year, and the amount deemed 
by subsection (3) to have been paid by the eligible indivi- 
dual during those subsequent months specified for the 
taxation year is deemed, except for the purpose of this 
subsection, not to have been paid to the extent that it is 
included in an amount deemed to have been paid by this 
subsection. 


28Not indexed. 
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Related Provisions: 160.1(1)(b), 160.1(3) —No interest payable on 
overpaid credit. 


History: Subsec. 122.5(3.2) added by 2002, c. 9, subsec. 38(1), applicable 
to amounts that are deemed to be paid during months specified for 2001 et 
seq. 


(4) Months specified — For the purposes of this sec- 
tion, the months specified for a taxation year are July and 
October of the immediately following taxation year and 
January and April of the second immediately following 
taxation year. 


(5) Only one eligible individual — If an individual is 
a qualified relation of another individual, in relation to a 
month specified for a taxation. year, only one of them is 
an eligible individual in relation to that specified month, 
and if both of them claim to be eligible individuals, the 
individual that the Minister designates is the eligible indi- 
vidual in relation to that specified month. 


Related Provisions: 122.5(6) — Qualified relation of a deceased eligi- 
ble individual. 


History: Subsec. 122.5(5) amended by 2002, c. 9, subsec. 38(2), applica- 
ble to amounts that are deemed to be paid during months specified for 
2001 et seg. The subsec. formerly read: 


(5) Exceptions — Notwithstanding subsection (3), 


(a) where an individual is a qualified relation of another indivi- 
dual for a taxation year, only one of them may apply under that 
subsection for the year; 


(b) where the total of all amounts, deemed under that subsection 
to be paid by an individual for a taxation year during months 
specified for the year, is less than $1002 , the total shall be 
deemed to. be paid by the individual during the first month spec- 
ified for the year, and no other amount shall be deemed to be 
paid under that subsection by the individual for the year; and 


(c) no amount shall be deemed to be paid under that subsection 
by an individual for a taxation year during a month specified for 
that year where the individual died before that month or was not 
resident in Canada at the beginning of that month. 


Para, 122.5(5)(a) substituted by 1994, c. 21, subsec. 57(2), applicable to 
1992 et seq. That para. formerly read: 


(a) where an individual is a qualified relation of another individual 
for a taxation year, only one of them may file a prescribed form 
under that subsection for the year; 


Para. 122.5(5)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
60(3). Para. (b) formerly read: 


(b) where the total of all amounts, each of which is an amount 
deemed under that subsection to be paid by an individual for a taxa- 
tion year during a month specified for the year, is less than 


(i) one dollar, the total shall be deemed to be nil, and 


(ii) $100 but not less than one dollar, the total shall be deemed 
to be paid by the individual during the first month specified for 
the year, and no other amount shall be deemed to be paid under 
that subsection by the individual for the year; and 


Para. 122.5(5)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
60(4), applicable to 1989 et seq. Para. (c) formerly read: 


(c) no amount shall be deemed to be paid under that subsection by 
an individual for a taxation year 


(1) during a month specified for that year where the individual 
died before that month or was not resident in Canada at the be- 
ginning of that month, or 


(ii) where the individual’s return of income under this Part for 
the year and prescribed form under this section are not filed 
within 3 years after the end of the year. 


(5.1) [Repealed] 
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History: Subsec. 122.5(5.1) repealed by 2002, c. 9, subsec. 38(2), appli- 

cable to amounts that are deemed to be paid during months specified for 

2001 et seg. The subsec. formerly read: 
(5.1) Exception — No amount is deemed to be paid under subsec- 
tion (3) by an individual for the 2000 taxation year if the individual 
is confined to a prison or similar institution at any time during the 
12-month period that ends on June 30, 2002, unless the individual 
satisfies the Minister that the individual’s confinement is for a pe- 
riod of not more than 6 months included in that 12-month period. 


Subsec. 122.5(5.1) added by 2001, c. 17, s. 107, applicable to amounts 
deemed to be paid during months specified for the 2000 taxation year. 


(6) Exception re qualified dependant — If a person 
would, if this Act were read without reference to this sub- 
section, be the qualified dependant of two or more indi- 
viduals, in relation to a month specified for a taxation 
year, 


(a) the person is deemed to be a qualified dependant, 
in relation to that month, of the one of those individu- 
als on whom those individuals agree; 


(b) in the absence of an agreement referred to in para- 
graph (a), the person is deemed to be, in relation to 
that month, a qualified dependant of the individual, if 
any, who is, at the beginning of that month, an eligible 
individual within the meaning assigned by section 
122.6 in respect of the person; and 


(c) in any other case, the person is deemed to be, in 
relation to that month, a qualified dependant only of 
the individual that the Minister designates. 


History: Subsec. 122.5(6) amended by 2002, c. 9, subsec. 38(2), applica- 
ble to amounts that are deemed to be paid during months specified for 
2001 et seq. The subsec. formerly read: 


(6) Qualified relation of deceased eligible individual — Not- 
withstanding paragraph (5)(c), on written application made, on or 
before the day on or before which a return of income (other than a 
return of income filed under subsection 70(2), paragraph 104(23)(d) 
or 128(2)(e) or subsection 150(4)) of a deceased person is required 
to be filed under this Part for the taxation year in which the person 
died (or would have been so required if the person were liable to 
pay tax under this Part for that year), by an individual who 


(a) is the deceased person’s qualified relation for the taxation 
year in respect of which a payment under this section would, 
but for that paragraph, be made, and 


(b) is not an individual to whom that paragraph applies, 


each amount that, but for that paragraph, would be deemed to be 
paid under subsection (3) by the deceased person during a month 
specified for a taxation year shall be deemed to be paid during the 
month on account of the individual’s tax payable under this Part for 
that year. 


The opening words of subsec. 122.5(6) substituted by 1994, c. 21, subsec. 
57(3), applicable to 1992 et seg. The opening words formerly read: 


(6) Qualified relation of a deceased individual — Notwithstand- 
ing paragraph (5)(c), on application made in prescribed form con- 
taining prescribed information within 60 days after a person’s death 
(or within such longer period as the Minister considers reasonable 
in the circumstances) by an individual who 


Subsec. 122.5(6) amended by 1994, c. 7, Sch. VHT (1993, c. 24), subsec. 
60(5), applicable to 1989 et seq. Subsec. (6) formerly read: 


(6) Qualified relation of a deceased eligible individual — Not- 
withstanding subparagraph (5)(c)(i), on application made in pre- 
scribed form containing prescribed information within 60 days after 
a person’s death (or within such longer period as the Minister con- 
siders reasonable in the circumstances) by an individual who 


(a) is the deceased person’s qualified relation for the taxation 
year in respect of which a payment under this section would, 
but for that subparagraph, be made, and 


(b) is not an individual to whom that subparagraph applies, 


each amount that, but for that subparagraph, would be deemed to be 
paid under subsection (3) by the deceased person during a month 
specified for a taxation year shall be deemed to be paid during the 
month on account of the individual’s tax payable under this Part for 
that year. 
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(6.1) Notification to Minister — An individual shall 
notify the Minister of the occurrence of any of the follow- 
ing events before the end of the month following the 
month in which the event occurs: 


(a) the individual ceases to be an eligible individual; 


(b) a person becomes or ceases to be the individual’s 
qualified relation; and ) 


(c) a person ceases to be a qualified dependant of the 
individual, otherwise than because of attaining the age 
of 19 years. 

History: Subsec. 122.5(6.1) added by 2002, c. 9, subsec. 38(2), applicable 


to amounts that are deemed to be paid during months specified for 2001 et 
seq. 


(6.2) Non-residents and part-year residents — For 
the purpose of this section, the income of a person who is 
non-resident at any time in a taxation year is deemed to 
be equal to the amount that would, if the person were resi- 
dent in Canada throughout the year, be the person’s in- 
come for the year. 

History: Subsec. 122.5(6.2) added by 2002, c. 9, subsec. 38(2), applicable 


to amounts that are deemed to be paid during months specified for 2001 et 
seq. 


(7) Effect of bankruptcy — For the purpose of this 
section, where in a taxation year an individual becomes 
bankrupt, 


(a) the individual’s income for the year shall include 
the individual’s income for the taxation year that be-- 
gins on January | of the calendar year that includes the 
date of bankruptcy; and 


(b) the amount determined for the year under clause 
(3)(e)(ii)(B) shall include the amount determined for 
the purpose of paragraph (c) of the description of B in 
subsection 118(1) for the individual’s taxation year 
that begins on January 1 of the calendar year that in- 
cludes the date of bankruptcy. 


Related Provisions: 118.95 — Parallel rule for 
122.61(3.1) — Parallel rule for Child Tax Benefit. 


History: Subsec. 122.5(7) added by 1998, c. 19, subsec. 139(3), applica- 
ble to bankruptcies that occur after April 26, 1995. 


Selected Cases [s. 122.5]: Gartner v. R., [2000] 3 C.T.C. 2228 (TCC) 
(Divorce judgment had specified parties were living separate and apart. 
Extra costs awarded to taxpayer). 


Definitions [s. 122.5]: “adjusted income” — 122.5(1); “amount”, 
“bankrupt” — 248(1); “calendar year” — Interpretation Act 37(1)(a); 
“Canada” — 255; “child” — 252(1); “cohabiting spouse or common-law 
partner” — 122.5(1), 122.6; “common-law partner’, “common-law_part- 


other credits; 


nership” — 248(1); “eligible individual” — 122.5(1); “individual”? — 

248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); “non- 

resident” — 248(1); “parent” — 252(2); “person”, “prescribed” — 248(1); 
“qualified dependant”, “qualified relation” — 122.5(1); “resident”, “resi- 

dent in Canada” — 250; “return of income” —122.5(1); “taxation 

year” — 249; “writing” — Interpretation Act 35(1). 

122.51 (1) [Refundable medical expense 


supplement — ] Definitions — The definitions in this 
subsection apply in this section. 


‘“‘adjusted income” of an individual for a taxation year 
has the meaning assigned by section 122.6. 


“eligible individual’ for a taxation year means an indivi- 
dual (other than a trust) 


(a) who is resident in Canada throughout the year (or, 
if the individual dies in the year, throughout the por- 
tion of the year before the individual’s death); 


(b) who, before the end of the year, has attained the 
age of 18 years; and 
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(c) whose incomes for the year from all 


(1) offices and employments (computed without 
reference to paragraph 6(1)(f)), and 


(11) businesses each of which is a business carried 
on by the individual either alone or as a nlp al ac- 
tively engaged in the business 


total $2,500 or more. 
Related Provisions: 117.1(1)(b.1) — Annual indexing for inflation. 


History: Subsec. 122.51(1) added by 1998, c. 19, s. 32, applicable to 
1997 et seq. 


(2) Deemed payment on account of tax — Where a 
return of income (other than a return of income filed 
under subsection 70(2), paragraph 104(23)(d)_ or 
128(2)(e) or subsection 150(4)) is filed in respect of an 
eligible individual for a particular taxation year that ends 
at the end of a calendar year, there is deemed to be paid at 
the end of the particular year on account of the indivi- 
dual’s tax payable under this Part for the particular year 
the amount determined by the formula 


A-B 
where 
A is the lesser of 
(a) $500, and 


(b) 25/16 of the total of all amounts each of which 
is the amount determined by the formula in subsec- 
tion 118.2(1) for the purpose of computing the in- 
dividual’s tax payable under this Part for a taxation 
year that ends in the calendar year; and 


B is 5% of the amount, if any, by which 


(a) the total of all amounts each of which is the in- 
dividual’s adjusted income for a taxation year that 
ends in the calendar year 


exceeds 
(b) the sum of 


(i) the greatest total that may be determined in 
respect of an individual for the year under para- 
graph (a) of the description of B in subsection 
118(1), and 


(ii) the dollar amount used for the year in com- 
puting the amount that may be claimed under 
subsection 118.3(1) in respect of an individual 
who has attained the age of 18 years before the 
end of the year. 

Proposed Amendment — 122.51(2) | 
Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: (2) That, for the 2004 and subsequent taxation 
years, the refundable medical expense supplement described in 
subsection 122.51(2) of the Act be amended to include 25% of 


the amount determined for the disability supports expenses de- 
duction [see under s. 64 — ed.]. 


Federal budget, Supplementary Information, March 23, 
2004: Consequential to this proposal [see under 118.2(1) — ed.], 
the value of the refundable medical expense supplement (RMES) 
will for the 2004 and subsequent tax years be equal to 25% of 
allowable expenses claimed under the METC [medical expense 
tax credit, 118.2 —ed.] plus the new disability supports deduc- 
tion [see under s. 64 — ed.], up to a maximum limit ot $562 for 
2004, indexed for future years. This will ensure that individuals 
who previously claimed the cost of disability supports under the 


29indexed by 117.1(1) after 1997 —ed. 
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METC and consequently received the RMES will not see the 
amount of their RMES reduced if they claim the Sapenses under 
the new disability supports deduction. — 


Related Provisions: 117.1(1)(b.1)— Annual indexing for inflation; 
152(1)(b) — Assessment; 163(2)(c.2) — False statements or omissions — 
penalty; 257 — Formula cannot calculate to less than zero. 


History: Para. (b) of the description of A in subsec. 122.51(2) amended to 
replace the reference to “25/17” with a reference to “25/16”, by 2001, c. 
17, s. 108, applicable to 2001 et seg. 


Para. (b) of the description of B in subsec., 122.51(2) amended by 2000, c. 
14, s. 39, applicable to 2000 et seg. It formerly read: 


(b).$17.41929. 


The description of B in subsec. 122.51(2) amended by 2000, c. 19, s. 32, 
applicable to 1999 et seg. except that, in its application to the 1999 taxa- 
tion year, para. (b) of the description of B in subsec. 122.51(2) shall be 
read as follows: 


(b) $16,745. 
The description of B formerly read: 
Bis 5% of the amount, if any, by which 
(a) the individual’s adjusted income for the particular year 
exceeds 
(b) $16,069 
Subsec. 122.51(2) added by 1998, c. 19, s. 32, applicable to 1997 et seq. 


Definitions [s. 122.51]: “adjusted income” — 122.51(1); “business” — 
248(1); “calendar year” — Interpretation Act 37(1)(a); “eligible indivi- 
dual” — 122.51(1); “employment”, “individual”, “office” — 248(1); “res- 
ident in Canada” ; “tax payable” — 248(2); “taxation year” 


Subdivision a.1 — Canada Child Tax 
Benefit 


122.6 Definitions — In this subdivision, 
— [Repealed] 


History: The definition “adjusted earned income” in s. 122.6 repealed by 
1998, c. 21, s. 92, applicable with respect to overpayments deemed to arise 
during months that are after June 1998. The definition formerly read: 


“adjusted earned income” 


“adjusted earned income” of an individual for a taxation year means 
the total of all amounts each of which is the earned income for the 
year of the individual or of the person who was the individual’s co- 
habiting spouse at the end of the year; 


‘“‘adjusted income” of an individual for a taxation year 
means the total of all amounts each of which would be the 
income for the year of the individual or of the person who 
was the individual’s cohabiting spouse or common-law 
partner at the end of the year if no amount were included 
in respect of a gain from a disposition of property to 
which section 79 applies in computing that income; 


Related Provisions: 122.51(1)“adjusted income” — Definition applies 
for purposes of refundable medical expense supplement; 122.62(5) — 
Death of cohabiting spouse; 122.62(6) — Separation from cohabiting 
spouse. 


History: The definition “adjusted income” in s. 122.6 amended by 2000, 

c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law part- 
er”, applicable to 2001 et seq., in force July 31, 2000. See also the transi- 

tional rules reproduced in the History to 248(1)“common-law partner”. 


The definition “adjusted income” in s. 122.6 amended by 1998, c. 19, sub- 
sec. 140(1), applicable in determining the adjusted income of an individual 
for the 1992 and subsequent taxation years. The definition formerly read: 


“adjusted income” of an individual for a taxation year means the 
total of all amounts each of which is the income for the year of the 
individual or of the person who was the individual’s cohabiting 
spouse at the end of the year; 
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‘“‘base taxation year’’, in relation to a month, means 


(a) where the month is any of the first 6 months of a 
calendar year, the taxation year that ended on Decem- 
ber 31 of the second preceding calendar year, and 


(b) where the month is any of the last 6 months of a 
calendar year, the taxation year that ended on Decem- 
ber 31 of the preceding calendar year; 


“cohabiting spouse or common-law partner” of an in- 
dividual at any time means the person who at that time is 
the individual’s spouse or common-law partner and who 
is not at that time living separate and apart from the indi- 
vidual and, for the purpose of this definition, a person 
shall not be considered to be living separate and apart 
from an individual at any time unless they were living 
separate and apart at that time, because of a breakdown of 
their marriage or common-law partnership, for a period of 
at least 90 days that includes that time; 


Related Provisions: 122.5(1)“cohabiting spouse or common-law part- 
ner’ — Definition applies to GST Credit. 

History: The definition “cohabiting spouse” in s. 122.6 amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, and by Sch. 2, s. 9, to replace “marriage” with “marriage or com- 
mon-law partnership”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


“earned income” — [Repealed] 


History: The definition “earned income” in s. 122.6 repealed by 1998, c. 
21, s. 92, applicable with respect to overpayments deemed to arise during 
months that are after June 1998. The definition formerly read: 


“earned income” of an individual for a taxation year has the mean- 
ing assigned by subsection 63(3); 
“eligible individual” in respect of a qualified dependant 
at any time means a person who at that time 


(a) resides with the qualified dependant, 


(b) is the parent of the qualified dependant who prima- | 


rily fulfils the responsibility for the care and upbring- 
ing of the qualified dependant, 


(c) is resident in Canada or, where the person is the 
cohabiting spouse or common-law partner of a person 
who is deemed under subsection 250(1) to be resident 
in Canada throughout the taxation year that includes 
that time, was resident in Canada in any preceding tax- 
ation year, | 


(d) is not described in paragraph 149(1)(a) or (b), and 


(e) is, or whose cohabiting spouse or common-law 
partner is, a Canadian citizen or a person who 


(i) is a permanent resident within the meaning of 
subsection 2(1) of the Immigration and Refugee 
Protection Act, 


(ii) 1s a temporary resident within the meaning of 
the Immigration and Refugee Protection Act, who 
was resident in Canada throughout the 18 month 
period preceding that time, or 


(11) is a protected person within the meaning of the 
Immigration and Refugee Protection Act, 


(iv) was determined before that time to be a mem- 
ber of a class defined in the Humanitarian Desig- 
nated Classes Regulations made under the Immi- 
gration Act, 


and, for the purposes of this definition, 


(f) where a qualified dependant resides with the de- 
pendant’s female parent, the parent who primarily 
fulfils the responsibility for the care and upbringing of 
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the qualified dependant is presumed to be the female 
parent, 


(g) the presumption referred to in paragraph (f) does 
not apply in prescribed circumstances, and 


(h) prescribed factors shall be considered in determin- 
ing what constitutes care and upbringing; 


Related Provisions: 122.62(1) — Eligible individuals. 
History: Subparas. (e)(i) to (iii) of the definition “eligible individual” in 
s. 122.6 amended by 2001, c. 27, s. 254, proclaimed in force June 28, 
2002. The subparas. formerly read: 
(i) is a permanent resident (within the meaning assigned by the /m- 
migration Act), 
(11) is a visitor in Canada or the holder of a permit in Canada (within 
the meanings assigned by the Immigration Act) who was resident in 
Canada throughout the 18 month period preceding that time, 


(iii) was determined before that time under the Immigration Act, or 
regulations made under that Act, to be a Convention refugee, or 
Subpara. (iv) added to the definition “eligible individual” in s. 122.6 by 
2001, c. 17, s. 109, applicable in respect of overpayments deemed to arise 

during months that are after June 2001. 

The definition “eligible individual” in s. 122.6 amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


Para. (c) of the definition “eligible individual” in s. 122.6.amended by 
1999, c. 22, s. 44, applicable after February 23, 1998. It formerly read: 


(c) is resident in Canada, 


Subpara. (e)(ii1), paras. (g) and (h) of the definition “eligible individual” in 
s. 122.6 amended by 1998, c. 19, subsec. 140(2), (3); subpara. (e)(iii) ap- 
plicable after 1992, and paras. (g) and (h) applicable after August 27, 
1995. Subpara. (e)(iii) and paras. (g) and (h) formerly read: 


(iii) was determined before that time by the Convention Refugee 
Determination Division of the Immigration and Refugee Board to 
be a Convention refugee, 


(g) the presumption referred to in paragraph (f) does not apply in 
circumstances set out in regulations made by the Governor in Coun- 
cil on the recommendation of the Minister of Human Resources De- 
velopment, and 


(h) factors to be considered in determining what constitutes care and 
upbringing may be set out in regulations made by the Governor in 
Council on the recommendation of the Minister of Human Re- 
sources Development; 


Paras. 122.6“eligible individual’(g), (h) amended by 1996, c. 11, para. 
95(h), to substitute “Minister of Human Resources Development” for 
“Minister of National Health and Welfare”, in force July 12, 1996. 


Selected Cases [s. 122.6“eligible individual”]: Matte v. R., [2003] 
1 C.T.C. 109 (FCA) (Custodial parent may change from time to time; cal- 
culation on month-by-month basis); Burton v. R., [2000] 1 C.T.C. 2727 
(TCC) (Must reside in same house as children to get child tax credit). 


Regulations: 6301 (for para. (g) — circumstances where the presump- 
tion in para. (f) does not apply); 6302 (for para. (h) — factors to be 
considered). 


Forms: RC66SCH: Status in Canada/statement of income. 


‘qualified dependant” at any time means a person who 
at that time 


(a) has not attained the age of 18 years, 


(b) is not a person in respect of whom an amount was 
deducted under paragraph (a) of the description of B 
in subsection 118(1) in computing the tax payable 
under this Part by the person’s' spouse or common-law 
partner for the base taxation year in relation to the 
month that includes that time, and 


(c) is not a person in respect of whom a special allow- 
ance under the Children’s Special Allowances Act is 
payable for the month that includes that time; 


History: The definition “qualified dependant” in s. 122.6 amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
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partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


“return of income”’ filed by an individual for a taxation 
year means 


(a) where the individual was resident in Canada 
throughout the year, the individual’s return of income 
(other than a return of income filed under subsection 
70(2) or 104(23), paragraph 128(2)(e) or subsection 
150(4)) that is filed or required to be filed under this 
Part for the year, and 


(b) in any other case, a prescribed form containing 
prescribed information, that is filed with the Minister. 


Related Provisions: 
income. 


164(2.3) — Form deemed to be a return of 


History: The title before s. 122.6 amended to add the word “Canada” by 
1998, c. 21, s. 91, applicable after June 1998. 


Definitions [s. 122.6]: “amount” — 248(1); “base taxation year” — 
122.6; “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; 
“cohabiting spouse” — 122.6; “common-law partner’, “common-law part- 
nership” — 248(1); “earned income” — 63(3), 122.6; ‘individual’ — 
248(1); “Minister” — 248(1); “parent” — 252(2); “prescribed” — 248(1); 
“qualified dependant” — 122.6; “resident” — 250; “taxation year” — 249. 
Forms [s. 122.6]: CTB9: Canada child tax benefit statement; RC64: 
Children’s special allowances; RC66: Canada child tax benefit applica- 
tion; RC66SCH: Status in Canada. 


122.61 (1) Deemed overpayment [Child Tax Bene- 
fit] — Where a person and, where the Minister so de- 
mands, the person’s cohabiting spouse or common-law 
partner at the end of a taxation year have filed a return of 
income for the year, an Overpayment on account of the 
person’s liability under this Part for the year is deemed to 
have arisen during a month in relation to which the year is 
the base taxation year, equal to the amount determined by 
the formula 


l 
phe shoo Mi 


where 
A is the total of 


(a) the product obtained by multiplying $1,090°9 
by the number of qualified dependants in respect of 
whom the person was an eligible individual at the 
beginning of the month, 


(b) the product obtained by multiplying $7539 by 
the number of qualified dependants, in excess of 2, 
in respect of whom the person was an eligible indi- 
vidual at the beginning of the month, and 


(c) the amount determined by the formula 


DE 
where 


D is the product obtained by multiplying $213%° 
by the number of qualified dependants who 
have not attained the age of 7 years before the 
month and in respect of whom the person is an 
eligible individual at the beginning of the 
month, and 


E is 25% of the total of all amounts deducted 
under section 63 in respect of qualified 
dependants in computing the income for the 


30Indexed by 122.61(5) after base taxation year 1996. 
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year of the person or the person’s cohabiting 
spouse or common-law partner; 


Bis [as of July 2004] 4% (or where the person is an eli- 
gible individual in respect of only one qualified depen- 
dant at the beginning of the month, [as of July 2004] 
2%) of the amount, if any, by which 


(a) the person’s adjusted income for the year 
exceeds 


(b) the greater of $32,000 and the dollar amount, as 
adjusted annually and referred to in paragraph 
117(2)(a), that is used for the calendar year follow- 
ing the base taxation year; 


C is the amount determined by the formula 


F-—(Gx H) 
where 
F is, where the person is, at the beginning of the 
month, an eligible individual in respect of 
(a) only one qualified dependant, $1,463, and 
ie two or more qualified dependants, the total 
Oo 
(i) $1,463 for the first qualified dependant, 


(ii) $1,254 for the second qualified depen- 
dant, and 


(iii) $1,176 for each of the third and subse- 
quent qualified dependants, 


G is the amount determined by the formula 


J-IK-Gs =i 


where 
J is the person’s adjusted income for the year, 


K_ is the amount referred to in paragraph (b) of the 
description of B, and 


L is the amount referred to in paragraph (a) of the 
description of F, and 


(a) if the person is an eligible individual in re- 
spect of only one qualified dependant, 12.2%, 
and 


(b) if the person is an eligible individual in re- 
spect of two or more qualified dependants, the 
fraction (expressed as a percentage rounded to 
the nearest one-tenth of one per cent) of which 


(1) the numerator is the total that would be 
determined under the description of F in re- 
spect of the eligible individual if that 
description were applied without reference 
to the fourth and subsequent qualified 
dependants in respect of whom the person is 
an eligible individual, and 


(ii) the denominator is the amount referred 
to in paragraph (a) of the description of F, 
divided by 0.122; and 


M is the amount determined by the formula 


N-(O xP) 
where 
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N is the product obtained by multiplying $1,600 by 
the number of qualified dependants in respect of 
whom both 


(a) an amount may be deducted under section 
118.3 for the taxation year that includes. the 
month, and 


(b) the person is an eligible individual at the be- 
ginning of the month, 


O is the amount determined by the formula 


L 
J—(F/A+ (K--— 
LIE tS O99 
where the descriptions of J, F, H, K, and L are de- 


scribed in the description of C, and 


P is the amount that would be determined for the 
description of H if the person were an eligible indi- 
vidual in respect of only the number of qualified 
dependants included in the description of N. 

Related Provisions: 74.1(2)— No attribution of income from Child 
Tax Benefit; 122.61(6)— Additions to F after June 2005; 122.63 — 
Agreement with province to vary calculation; 152(1.2) — Provisions ap- 
plicable to determination of overpayment; 152(3.2), (3.3) — Determina- 
tion of deemed overpayment; 160.1(1)(b) — No interest payable on over- 
paid credit; 160.1(2.1) — Liability for refunds by reason of section 
122.61; 160.1(3) — No interest payable on overpaid credit; 164(1) — Re- 
funds; 164(2.2)— Application respecting refunds re section 122.61; 
164(2.3) — Form deemed to be a return of income; 164(3) — No interest 
on late payment of Child Tax Benefit; 257 — Formula amounts cannot 
calculate to less than zero. 

History: The first formula in subsec. 122.61(1) amended by 2003, c. 15, 
subsec. 77(1), applicable in respect of overpayments deemed to arise dur- 
ing months that are after June 2003. The first formula formerly read: 


1/12[(A — B) + C] 


Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by 
the said c. 15, subsec. 77(2), applicable in respect of overpayments 
deemed to arise during months that are after June 2003. The paras. for- 
merly read: 


(a) only one qualified dependant, $1,255, and 
(b) two or more qualified dependants, the total of 
(i) $1,255 for the first qualified dependant, 
(ii) $1055 for the second qualified dependant, and 


(iii) $980 for each of the third and subsequent qualified 
dependants, 
The descriptions of G and H in subsec. 122.61(1) amended by the said c. 
15, subsec. 77(3), applicable in respect of overpayments deemed to arise 
during months that are after June 2003, except that, for overpayments 
deemed to arise during those months that are before July 2004, 


(a) the description of G is to be read as follows: 


G_ is the amount, if any, by which the person’s adjusted in- 
come for the year exceeds $21,529, and 


(b) subpara. (b)(ii) in the description of H is to be read as follows: 


(11) the denominator is the amount by which the amount re- 
ferred to in paragraph (b) of the description of B exceeds 
$21,529. 


The description of M added to subsec. 122.61(1) by the said c. 15, subsec. 
77(4), applicable in respect of overpayments deemed to arise during 
months that are after June 2003, except that, for overpayments deemed to 
arise during those months that are before July 2004, the description of O is 
to be read as follows: 


O is the amount determined by the formula 


(a) “J - $33,487”, if the person is an eligible individual in 
respect of three or fewer qualified dependants, and 


(b) “J - (F/H + $21,529)”, if the person is an eligible indivi- 
dual in respect of more than three qualified dependants, 


30Indexed by 122.61(5) after base taxation year 1996. 
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where the descriptions of J,.F and H are described in the 
description of C, and 


The opening words of the description of B in subsec. 122.61(1) amended 
by 2001, c. 17, subsec. 110(1), applicable with respect to overpayments 
deemed to arise during months that are after June 2004. That portion for- 
merly read: 


Bis 5% (or where the person is an eligible individual in respect of 
only one qualified dependant at the beginning of the month, 2 
1/2%) of the amount, if any; by which 


Para. (b) of the description of B in subsec. 122.61(1) amended to add “the 
greater of $32,000 and” by the said'c. 17, subsec. 110(2), applicable with 
respect to overpayments deemed to arise during months that are after June 
2001. 


Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by 
the said c. 17, subsec. 110(3), applicable with respect to overpayments 
deemed to arise during months that are after June 2001. Those paras. for- 
merly read: 


(a) only one qualified dependant, $1,15529, and 
(b) two or more qualified dependants, the total of | 
(i) $1,15529 for the first qualified dependant, 
(ii) $95530 for the second qualified dependant, and 


(ili) $88030 for each of the third and subsequent qualified 
dependants, 


Subsec. 122.61(1) amended by 2000, c.. 12, Sch. 2, .s..1, to replace 
“spouse” with “spouse or common-law. partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 5 


Para. (a) of the description of A, and the descriptions of B, G and H in 
subsec. 122.61(1) amended by 2000, c. 14, subsecs. 40(1), (2), and (4), 
applicable with respect to overpayments deemed to arise during months 
that are after June 2000. Those portions formerly read: 


(a) the product obtained by multiplying $1,020 by the number of - 
qualified dependants in respect of whom the person was an eligible 
individual at the beginning of the month, 


Bis 5% (or where the person is an eligible individual in respect of 
only one qualified dependant at the beginning of the month, 2'/ 
%) of the amount, if any, by which the person’s adjusted in- 
come for the year exceeds $29,59020: and 


Gis the amount, if any, by which the person’s adjusted income for 
the year exceeds $20,92130, and 


H_ is, where the person is an eligible individual in respect of 
(a) only one qualified dependant, 11.0%, 
(b) two qualified dependants, 19.7%, and 
(c) three or more qualified dependants, 27.6%. 


Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by 
the said c. 14, subsec. 40(3), applicable with respect to overpayments 
deemed to arise during months that are after June 2000 except that, with 
respect to overpayments deemed to arise during months that are after June 
2000 and before July 2001, the references. to “$1,155”, “$955” and “$880” 
shall be read as references to “$977”, “$771” and “$694”, respectively. 
Paras. (a) and (b) formerly read: 


(a) only one qualified dependant, $9552, and 
(b) two or more qualified dependants, the total of 
(i) $95530 for the first. qualified dependant, 
(ii) $7550 for the second qualified dependant, and 


(iii) $68029 for each, if any, of the third and subsequent quali- 
fied dependants, 


The opening words of the description of F in subsec. 122.61(1) amended 
by 2000, c. 19, s..33, deemed to have come into force on June 18, 1998. 
They formerly read: 


Fis, where the person is an eligible individual in respect of 
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The description of B in subsec. 122.61(1) amended by 1999, c. 26, subsec. 
36(1), applicable to the calculation of overpayments deemed to arise dur- 
ing months that are after June 2000. The description formerly read: 


Bis 5% (or where the person is an eligible individual in respect of 
only one qualified dependant at the beginning of the month, 2 
2%) of the amount, if any, by which the person’s adjusted in- 
come for the year exceeds $25,921; and 


Paras. (a) and (b) of the description of F, and paras. (a) to (c) of the 
description of H in subsec. 122.61(1) amended by the said c. 26, subsec. 
36(2), applicable to the calculation of overpayments deemed to arise dur- 
ing months that are after June 1999 except that, in their application to 
overpayments deemed to arise during months that are after June 1999 and 
before July 2000, the reference to “$955” in para. (a) of the description of 
F shall be read as “$785” (by 2000, c. 19, s. 73, deemed to have come into 
force on June 17, 1999), the references to “$955”, “$755” and “$680” in 
subparas. (b)(i) to (iii) of F, as amended, shall be read as references to 
“$785”, “$585” and “$510”, respectively; and the references to “11.0%”, 
“19.7%” and “27.6%” in paras. (a) to (c) of H, as amended, shall be read 
as references to “11.5%”, “20.1%” and “27.5%”, respectively. The paras. 
in descriptions F and H formerly read: 


(a) only one qualified dependant, $605, and 
(b) two or more qualified dependants, the total of 
_ (i) $605 for the first qualified dependant, 
(ii) $405 for the second qualified dependant, and 


(iii) $330 for each, if any, of the third and subsequent qualified 
dependants, 


(a) only one qualified dependant, 12.1%, 
(b) two qualified dependants, 20.2%, and 
(c) three or more qualified dependants, 26.8%. 


Subsec. 122.61(1) amended by 1998, c. 21, subsec. 93(1), applicable with 
respect to overpayments deemed to arise during months that are after June 
1998. The subsec. formerly read: 


(1) Where a person and, where the Minister so demands, the per- 
son’s cohabiting spouse at the end of a taxation year have filed a 
return of income for the year, an overpayment on account of the 
person’s liability under this Part for the year shall be deemed to 
have arisen during a month in relation to which the year is the base 
taxation year, equal to the amount determined by the formula 


+ (a_B) 
12 


where 
A is the total of 


(a) the product obtained by multiplying $1,02030 by the 
number of qualified dependants in respect of whom the per- 
son was an eligible individual at the beginning of the 
month, 


(b) the product obtained by multiplying $7529 by the num- 
ber of qualified dependants, in excess of 2, in respect of 
whom the person was an eligible individual at the begin- 
ning of the month, 


(c) where the person is, at the beginning of the month, an 
eligible individual in respect of one or more qualified 
dependants, the amount determined by the formula 


30 
D — $3,750 


31 
$6,250 


—~(GxH) 


where 


C_ is, where the person is an eligible individual in respect 
of 


(i) only one qualified dependant, $6052, and 


30Indexed by 122.61(5) after base taxation year 1996. 
3lindexed by 122.61(5.1) after base taxation year 1996. 
32Indexed by 122.61(6) after base taxation year 1991. 
33Were indexed by 122.61(5) after base taxation year 1991. 


34Was indexed by 122.61(6) after base taxation year 1991. 
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(ii) two or more qualified dependants, the total of 
(A) $6050 for the first qualified dependant, 


(B) $40539 for the second qualified depen- 
dant, and 


(C) $33029 for each, if any, of the third and 
subsequent qualified dependants, 


D_ is the lesser of $10,00029 and the person’s adjusted 
earned income for the year, 


G_is the amount, if any, by which the person’s adjusted 
income for the year exceeds $20,921,’“and 


H_is, where the person is an eligible individual in respect 
of 


(1) only one qualified dependant, 12.1%, 
(ii) two qualified dependants, 20.2%, and 


(111) three or more qualified dependants, 26.8%, 
and 


(d) the amount determined by the formula 


E-F 
where 
Eis the product obtained by multiplying $21320 by the 
number of qualified dependants who have not attained 
the age of 7 years before the month and in respect of 
whom the person is an eligible individual at the begin- 
ning of the month, and 


Fis 25% of the total of all amounts deducted under sec- 
tion 63 in respect of qualified dependants in computing 
the income for the year of the person or the person’s 
cohabiting spouse; and 

B | is 5% (or where the person is an eligible individual in respect of 
only one qualified dependant at the beginning of the month, 
2'2%) of the amount, if any, by which the person’s adjusted 
income for the year exceeds $25,92130, 


Para. (c) of the description of A in subsec. 122.61(1) amended by 1997, c. 
26, subsec. 80(1), applicable to overpayments deemed to arise during 
months that are after June 1997. Para. (c) formerly read: 


(c) where the person is, at the beginning of the month, an eligible 
individual in respect of one or more qualified dependants, the 
amount determined by the formula 


C-D 
where 
C _ is the lesser of $5003 and 8% of the amount, if any, by which 


the person’s adjusted earned income for the year exceeds 
$3,750,2> and 


Dis 10% of the amount, if any, by which the person’s adjusted 
income for the year exceeds $20,921,354 and 


For more History, see at end of s. 122.64 
Interpretation Bulletins: IT-495R2: Child care expenses. 


(2) Exceptions — Notwithstanding subsection (1), 
where a particular month is the first month during which 
an overpayment that is less than $10 (or such other 
amount as is prescribed) is deemed under that subsection 
to have arisen on account of a person’s liability under this 
Part for the base taxation year in relation to the particular 
month, any such overpayment that would, but for this 
subsection, reasonably be expected at the end of the par- 
ticular month to arise during another month in relation to 
which the year is the base taxation year shall be deemed 
to arise under that subsection during the particular month 
and not during the other month. 
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(3) Non-residents and part-year residents — For 
the purposes of this section, unless a person was resident 
in Canada throughout a taxation year, 


(a) for greater certainty, the person’s income for the 
year shall be deemed to be equal to the amount that 
would have been the person’s income for the year had 
the person been resident in Canada throughout the 
year; and 


(b) the person’s earned income for the year shall not 
exceed that portion of the amount that would, but for 
this paragraph, be the person’s earned income that is 
included because of section 114 or subsection 115(1) 
in computing the person’s taxable income or taxable 
income earned in Canada, as the case may be, for the 
year. 


Forms: RC66SCH: Status in Canada/statement of income. 


(3.1) Effect of bankruptcy — For the purposes of this 
subdivision, where in a taxation year an individual be- 
comes bankrupt, 


(a) the individual’s income for the year shall include 
the individual’s income for the taxation year that be- 
gins on January | of the calendar year that includes the 
date of bankruptcy; and 


(b) the total of all amounts deducted under section 63 
in computing the individual’s income for the year shall 
include the amount deducted under that section for the 
individual’s taxation year that begins on January | of 
the calendar year that includes the date of bankruptcy. 


(c) [Repealed] 


Related Provisions: 118.95, 122.5(7) — Parallel rule for personal cred- 
its and GST credit. 


History: Paras. 122.61(3.1)(a) and (b) amended and para. (c) repealed by 
1998, c. 21, s. 94, in force on June 18, 1998. The paras. formerly read: 


(a) the individual’s earned income for the year shall include the in- 
dividual’s earned income for the taxation year that begins on Janu- 
ary | of the calendar year that includes the date of bankruptcy; 


(b) the individual’s income for the year shall include the indivi- 
dual’s income for the taxation year that begins on January | of the 
calendar year that includes the date of bankruptcy; and 


(c) the total of all amounts deducted under section 63 in computing 
the individual’s income for the year shall include the amount de- 
ducted under that section for the individual’s taxation year that be- 
gins on January | of the calendar year that includes the date of 
bankruptcy. 


Subsec. 122.61(3.1) added by 1998, c. 19, s. 141, applicable to bankrupt- 
cies that occur after April 26, 1995. 


For more History, see at end of s. 122.64 


(4) Amount not to be charged, etc. — A refund of 
an amount deemed by this section to be an overpayment 
on account of a person’s liability under this Part for,a tax- 
ation year 


(a) shall not be subject to the operation of any law re- 
lating to bankruptcy or insolvency; 

(b) cannot be assigned, charged, attached or given as 
security; 

(c) does not qualify as a refund of tax for the purposes 
of the Tax Rebate Discounting Act; 


(d) cannot be retained by way of deduction or set-off 
under the Financial Administration Act, and 


(e) is not garnishable moneys for the purposes of the 
Family Orders and Agreements Enforcement Assis- 
tance Act. 


(5) Annual adjustment [indexing] — Each amount 
expressed in dollars in subsection (1) shall be adjusted so 


Income Tax Act, Part I, Division E 


that, where the base taxation year in relation to a particu- 
lar month is after 1998, the amount to be used under that 
subsection for the month is the total of 


(a) the amount that would, but for subsection (7), be 
the relevant amount used under subsection (1) for the 
month that is one year before the particular month, and 


(b) the product obtained by multiplying 
(i) the amount referred to in paragraph (a) 
by 


(11) the amount, adjusted in such manner as is pre- 
scribed and rounded to the nearest one-thousandth 
or, where the result obtained is equidistant from 2 
such consecutive one thousandths, to the higher 
thereof, that is determined by the formula 


=| 
B 


where 


A is the Consumer Price Index (within the mean- 
ing assigned by subsection 117.1(4)) for the 12- 
month period that ended on September 30 of the 
base taxation year, and 


B_ is the Consumer Price Index for the 12 month 
period preceding the period referred to in the 
description of A. 


Related Provisions: 117.1(1)—Indexing of other amounts; — 
122.61(6) — Adjustment to amounts of $1,090, $213 and $75; 
122.61(6.1) — Transition for 2001-02; 122.61(7) — Rounding of adjusted 
amounts; 257 — Formula cannot calculate to less than zero. 


History: The opening words of subsec. 122.61(5), the formula and the 
description of A in subpara. 122.61(5)(b)(ii) amended by 2000, c. 14, sub- 
secs. 40(5)-(7), applicable with respect. to overpayments deemed to arise 
during months that are after June 2000. Those portions formerly read: 


(5) Each amount expressed in dollars in subsection (1) shall be ad- 
justed so that, where the base taxation year in relation to a particular 
month is after 1996, the amount to be used under that subsection for 
the month is equal to the total of 


A. is the Consumer Price Index (within the meaning assigned by 
subsection 117.1(4)) for the 12 month period that ended on 
March 31 in the calendar year following the base taxation year, 
and 


The opening words of subsec. 122.61(5) amended by 1999, c. 26, subsec. 
36(4), applicable in respect of months that are after June 1997. They for- 
merly read: 


(5) Each amount (other than the amounts of $6,250 and $20,921) 
expressed in dollars in subsection (1) shall be adjusted so that, 
where the base taxation year in relation to a particular month is after 
1996, the amount to be used under that subsection for the month is 
equal to the total of 


The opening words of subsec. 122.61(5) amended by 1997, c. 26, subsec. 
80(2), applicable to overpayments deemed to arise during months that are 
after June 1997. These words formerly read: 


(5S) Each amount (other than the amount of $20,921) expressed in 
dollars in subsection (1) shall be adjusted so that, where the base 
taxation year in relation to a particular month is after 1991, the 
amount to be used under that subsection for the month is equal to 
the total of 


For more History, see at end of s. 122.64 


(5.1) [Repealed] 
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History: Subsec. 122.61(5.1) repealed by 1998, c. 21, subsec. 93(2), ap- 
plicable with respect to overpayments deemed to arise during months that 
are after June 1998. The subsec. formerly read: 


(5.1) Annual adjustment [indexing] — The amount of $6,250 re- 
ferred to in subsection (1) shall be adjusted so that the amount to be 
used under that subsection for a month in relation to a base taxation 
year that is after 1996 is equal to the amount by which 


(a) the amount of $10,000 referred to in that subsection, as ad- 
justed and rounded under this section for the year, 
exceeds 


(b) the amount of $3,750 referred to in that subsection, as ad- 
justed and rounded under this section for the year. 


Subsec. 122.61(5.1) added by 1997, c. 26, subsec. 80(3), applicable to 
overpayments deemed to arise during months that are after June 1997. 


For more History, see at end of s. 122.64 


(6) Additions to NCB supplement — July 2005 
and 2006 — Each amount referred to in the description 
of F in subsection (1) that is to be used for the purpose of 
determining the amount deemed to be an overpayment 
arising during months that are | 


(a) after June 2005 and before July 2006, is to. be re- 
placed with the amount that is the total of $185 and 
the amount otherwise determined under subsection (5) 
for those months; and 


(b) after June 2006 and before July 2007, is to be re- 
placed with the amount that is the total of $185 and 
the amount otherwise determined, for those months, 
by applying subsection (5) to the amount determined 
under paragraph (a). 

History [subsec. 122.61(6)]: Subsec. 122.61(6) amended by 2003 c. 


15, subsec. 77(5), applicable in respect of overpayments deemed to arise 
during months that are after June 2003. The subsec. formerly read: 


(6) Adjustment to certain amounts — For the purpose of subsec- 
tion (5), the amount of $1,090, and the amounts in respect of the 
amounts of $213 and $75, referred to in subsection (1), that are used 
for the purpose of determining the amount deemed to be an over- 
payment arising during particular months that are 


(a) after June 2000 and before July 2001, are deemed. to be 
$1,104, $219 and $77, respectively; 


(b) after June 2001 and before July 2002, shall be equal to the 
greater of the amounts deemed under paragraph (a) to be an 
overpayment arising during the months referred to in that para- 
graph and the amounts that would otherwise be determined for 
those particular months if this Act were read without reference 
to this subsection; and 
(c) after June 2002, shall be computed without reference to 
paragraphs (a) and (b). 
Subsec. 122.61(6) added by 2000, c. 14, subsec. 40(8), applicable with 
respect to overpayments deemed to arise during months that are after June 
2000. 


History [former subsec. 122.61(6)]: Subsec. 122.61(6) repealed by 
1999, c. 26, subsec. 36(5), applicable in respect of months that are after 
June 1997. The subsec. formerly read: 


(6) Idem — The amount of $20,921 referred to in subsection (1) 
shall be adjusted so that the amount to be used thereunder for a 
month in relation to a base taxation year that is after 1991 is equal 
to the amount by which 
(a) the amount of $25,921 referred to in subsection (1), as ad- 
justed and rounded under this section for the year, 
exceeds 
(b) the product obtained by multiplying the amount of $500 re- 
ferred to in subsection (1), as adjusted and rounded under this 
section for the year, by 10. 


For more History, see at end of s. 122.64 


(6.1) Agreement with a province — Notwithstanding 
subsection (5), for the purposes of any agreement referred 
to in section 122.63 with respect to overpayments deemed 
to arise during months that are after June 2001 and before 
July 2002, the amount determined under subparagraph 


S. 122.62(2) 


(5)(b)(i) for a month referred to in paragraph (6)(b) is 
deemed to be 0.012. 


History: Subsec. 122.61(6.1) amended by 2001, c. 17, subsec. 110(4), ap- 
plicable in respect of overpayments deemed to arise during months that 
are after June 2001 and before July 2002. Subsec. 122.61(6.1) formerly 
read: 


(6.1) Exception — Where section 122.63 applies for the purpose of 
calculating an overpayment deemed under subsection (1) to arise 
during a month referred to in paragraph (6)(a) or (b) on account of a 
person’s tax liability, the amount determined under subparagraph 
(5)(b)(1) in respect of the person for the month is deemed to be 


(a) zero, where the month is referred to 
(i) in paragraph (6)(a), or 
(ii) in paragraph (6)(b) and the amount otherwise deter- 
mined under subparagraph (5)(b)(ii) is less than 0.014; and 


(b) 1090/1104 of the amount otherwise determined under that 
subparagraph, in any other case. 


Subsec. 122.61(6.1) added by 2000, c. 14, subsec. 40(8), applicable with 
respect to overpayments deemed to arise during months that are after June 
2000. 


(7) Rounding — Where an amount referred to in sub- 
section (1), when adjusted as provided in subsection (5), 
is not a multiple of one dollar, it shall be rounded to the 
nearest multiple of one dollar or, where it is equidistant 
from 2 such consecutive multiples, to the higher thereof. 
History [s. 122.61]: See at end of s. 122.64. 


Definitions [s. 122.61]: “adjusted earned income”, “adjusted in- 


come” — 122.6; “amount” — 248(1); “base taxation year” — 122.6; “cal- 
endar year” — Interpretation Act 37(1)(a); “Canada” — 255; “cohabiting 
spouse” — 122.6; “common-law partner’ — 248(1); “earned income’, 


“eligible individual” — 122.6; “Minister” — 248(1); “month” — J/nterpre- 
tation Act 35(1); “person” — 248(1); “qualified dependant” — 122.6; 
“resident” — 250; “return of income” — 122.6; “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” 115(1), 248(1); “taxation 
year” — 249, 


122.62 (1) Eligible individuals — For the purposes of 
this subdivision, a person may be considered to be an eli- 
gible individual in respect of a particular qualified depen- 
dant at the beginning of a month only if the person has, 
no later than 11 months after the end of the month, filed 
with the Minister a notice in prescribed form containing 
prescribed information. 

Related Provisions: 220(2.1)— Waiver of requirement under 


122.62(1) to file notice; 241(4)(b) — Disclosure of taxpayer information 
for purposes of administering the Act. 


History: Subsec. 122.62(1) amended by 1998, c. 19, subsec. 142(1), ap- 
plicable after August 27, 1995. Subsec. 122.62(1) formerly read: 


(1) For the purposes of this subdivision, a person may be considered 
to be an eligible individual in respect of a particular qualified de- 
pendant at the beginning of a month only if the person has, no later 
than 11 months after the end of the month, filed with the Minister of 
Human Resources Development a notice in a form authorized, and 
containing information required, by that Minister. 


Subsec. 122.62(1) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 


(2) Extension for notices — The Minister may at any 
time extend the time for filing a notice under subsection 
(1). 
History: Subsec. 122.62(2) amended by 1998, c. 19, subsec. 142(1), ap- 
plicable after August 27, 1995. Subsec. 122.62(2) formerly read: 
(2) The Minister of Human Resources Development may at any 
time extend the time for filing a notice under subsection (1). 


Subsec. 122.62(2) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 
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(3) Exception — Where at the beginning of 1993 a per- 
son is an eligible individual in respect of a qualified de- 
pendant, subsection (1) does not apply to the person in 
respect of the qualified dependant if the qualified depen- 
dant was an eligible child (within the meaning assigned 
by subsection 122.2(2) because of subparagraph (a)(i) in 
the definition “eligible child” in that subsection) of the in- 
dividual for the 1992 taxation year. 


(4) Person ceasing to be an eligible individual — 
Where during a particular month a person ceases to be an 
eligible individual in respect of a particular qualified de- 
pendant (otherwise than because of the qualified depen- 
dant attaining the age of 18 years), the person shall notify 
the Minister of that fact before the end of the first month 
following the particular month. 


History: Subsec. 122.62(4) amended by 1998, c. 19, subsec. 142(2), ap- 
plicable after August 27, 1995. Subsec. 122.62(4) formerly read: 


(4) Where during a particular month a person ceases to be an eligi- 
ble individual in respect of a particular qualified dependant (other- 
wise than because of the qualified dependant attaining the age of 18 
years), the person shall inform the Minister of Human Resources 
Development of that fact, in such form as that minister may require, 
before the end of the first month following the particular month. 


Subsec. 122.62(4) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 
Forms: RC65: Marital status change. 


(5) Death of cohabiting spouse [or common-law 
partner] — Where 


(a) before the end of a particular month the cohabiting 
spouse or common-law partner of an eligible indivi- 
dual in respect of a qualified dependant dies, and 


(b) the individual so elects, before the end of the elev- 
enth month after the particular month, in a form that is 
acceptable to the Minister, 


for the purpose of determining the amount deemed under 
subsection 122.61(1) to be an overpayment arising in any 
month after the particular month on account of the indivi- 
dual’s liability under this Part for the base taxation year in 
relation to the particular month, subject to any subsequent 
election under subsection (6) or (7), the individual’s ad- 
justed income for the year is deemed to be equal to the 
individual’s income for the year. 


History: Subsec. 122.62(5) amended by 2000, c. 12, Sch. 2, s. I, to re- 
place “spouse” with “spouse or common-law partner’, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


The portion of subsec. 122.62(5) after para. (b) amended by 1998, c. 21, 
para. 95(a), in force on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsec- 

tion 122.61(1) to be an overpayment arising in any month after the 
particular month on account of the individual’s liability under this 
Part for the base taxation year in relation to the particular month, 
subject to any subsequent election under subsection (6) or (7), 


(c) the individual’s adjusted income for the year is deemed to 
be equal to the individual’s income for the year, and 


(d) the individual’s adjusted earned income for the year is 
deemed to be equal to the individual’s earned income for the 
year. 


Former subsec. 122.62(5) repealed, 122.62(6) renumbered. as 122:62(5) 
and amended by 1998, c. 19, subsec. 142(2), applicable after August 27, 
1995. Former subsecs. 122.62(5) and (6) formerly read: 


(5) Waiver — The Minister of Human Resources Development 
may at any time waive the requirement 


(a) under subsection (1).to file a notice; or 


Income Tax Act, Part I, Division E 


(b) under subsection (4) to inform that minister that the person 
has ceased to be an eligible individual in respect of a particular 
qualified dependant. 


(6) Death of cohabiting spouse — Where before the end of a par- 
ticular month the cohabiting spouse of an eligible individual in re- 
spect of a qualified dependant dies and. the individual so elects, 
before the end of the eleventh month following the particular 
month, in a form that is acceptable to the Minister of Human Re- 
sources Development, for the purpose of determining the amount 
deemed under subsection 122.61(1) to be an overpayment arising in 
any month after the particular month on account of the individual’s 
liability under this Part for the base taxation year in relation to the 
particular month subject to any subsequent election under subsec- 
tion (7) or (8), the individual’s adjusted income for the year shall be 
deemed to be equal to the individual’s income for the year and the 
individual’s adjusted earned income for the year shall be deemed to 
be equal to the individual’s earned income for the year. 


Subsecs. 122.62(5), (6) amended by 1996, c. 11, para. 95(h), to substitute 
“Minister of Human Resources, Development” for “Minister of National 
Health and Welfare’, in force July 12, 1996. 


For. more History, see at end of s. 122.64. 
Forms: RCO65: Marital status change. 


(6) Separation from cohabiting spouse [or 
common-law partner] — Where 


(a) before the end of a particular month an eligible in- 
dividual in respect of a qualified dependant begins to 
live separate and apart from the individual’s cohab- 
iting spouse or common-law partner, because of a 
breakdown of their marriage or common-law partner- 
ship, for a period of at least 90 days that includes a 

day in the particular month, and 


(b) the individual so elects, before the end of the éley- 
enth month after the particular month, in a form that is 
acceptable to the Minister, 


for the purpose of determining the amount deemed under 
subsection 122.61(1) to be an overpayment arising in any 
month after the particular month on account of the indivi- 
dual’s liability under this Part for the base taxation year in 
relation to the particular month, subject to any subsequent 
election under subsection (5) or (7), the individual’s ad- 
justed income for the year is deemed to’ be equal to the 
individual’s income for the year. 


History: Subsec. 122.62(5) amended by. 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”’,.and by Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, appli- 
cable to 2001 et seg., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


The portion of subsec. 122.62(6) after para. (b) amended by 1998, c. 21, 
para. 95(b), in force on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsection 
122.61(1) to be an overpayment arising in any month after the particular 
month on account of the individual’s liability under this Part for the base 
taxation year in relation to the particular month, subject to any subse- 
quent election under subsection (5) or (7), 


(c) the individual’s adjusted income for the year is deemed to be 
equal to the individual’s income for the year, and 


(d) the individual’s adjusted earned income for the year is deemed 
to be equal to the individual’s earned income for the year. 


Former subsec. 122.62(7) renumbered as 122.62(6) and amended by 1998, 
c. 19, subsec. 142(2), applicable after August 27, 1995. Subsec. 122.62(7) 
formerly read: 


(7) Where before the end of a particular month an eligible indivi- 
dual in respect of a qualified dependant commences to live separate 
and apart from the individual’s cohabiting spouse, because of a 
breakdown of their marriage, for a period of at least 90 days that 
includes a day in the particular month and the individual so elects, 
before the end of the eleventh month following the particular 
month, in a form that is acceptable to the Minister of Human Re- 
sources Development, for the purpose of determining the amount 
deemed under subsection 122.61(1) to be an overpayment arising in 
any month after the particular month on account of the individual’s 
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liability under this Part for the base taxation year in relation to the 
particular month subject to any subsequent election under subsec- 
tion (6) or (8), the individual’s adjusted income for the year shall be 
deemed to be equal to the individual’s income for the year and the 
individual’s adjusted earned income for the year shall be deemed to 
be equal to the individual’s earned income for the year. 


Former subsec. 122.62(7) amended by 1996, c. 11, para. 95(h), to substi- 
tute “Minister of Human Resources Development” for “Minister of Na- 
tional Health and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 
Forms: RC65: Marital status change. 


(7) Person becoming a cohabiting spouse [or 
common-law partner] — Where 


(a) at any particular time before the end of a particular 
month a taxpayer has become the cohabiting spouse or 
common-law partner of an eligible individual, and 


(b) the taxpayer and the eligible individual jointly so 
elect in prescribed form filed with the Minister before 
the end of the eleventh month after the particular 
month, 


for the purpose of determining the amount deemed by 
subsection 122,61(1) to be an overpayment arising in any 
month after the particular month on account of the eligi- 
ble individual’s liability under this Part for the year, the 
taxpayer is deemed to have been the eligible individual’s 
cohabiting spouse or common-law partner throughout the 
period that began immediately before the end of the base 
taxation year in relation to the particular month and ended 
at the particular time. 
History: Subsec. 122.62(7) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
Former subsec. 122.62(8) renumbered as 122.62(7) and amended by 1998, 
c. 19, subsec. 142(2), applicable after August 27, 1995. Subsec. (8) for- 
merly read: 
(8) Where at any particular time before the end of a particular 
month a taxpayer has become the cohabiting spouse of an eligible 
individual and the taxpayer and the eligible individual jointly so 
elect, before the end of the eleventh month following the particular 
month, in a form that is acceptable to the Minister of Human Re- 
sources Development, the taxpayer shall be deemed to have been 
the eligible individual’s cohabiting spouse throughout the period 
commencing immediately before the end of the base taxation year 
in relation to the particular month and ending at the particular time 
for the purpose of determining the amount deemed by subsection 
122.61(1) to be an overpayment arising in any month after the par- 
ticular month on account of the eligible individual’s liability under 
this Part for the year. 
Former subsec. 122.62(8) amended by 1996, c. 11, para. 95(h), to substi- 
tute “Minister of Human Resources Development” for “Minister of Na- 
tional Health and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 
Forms: RC65: Marital status change. 


(8), (9) [Repealed] 


History: Subsec. 122.62(9) repealed by 1998, c. 19, subsec. 142(2), appli- 
cable after August 27, 1995. Subsec. 122.62(9) formerly read: 


(9) Advice of Department of Human Resources Develop- 
ment — The Minister may obtain the advice of the Department of 
Human Resources Development as to whether 


(a) a taxpayer is an eligible individual in respect of a qualified 
dependant; 


(b) a person is a qualified dependant; or 
(c) a person is a taxpayer’s cohabiting spouse. 


Subsec. 122.62(9) amended by 1996, c. 11, para. 97(1)(e), to substitute 
“Department of Human Resources Development” for “Department of Na- 
tional Health and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 


of Tax: Canada Child Tax Benefit 


S. 122.64(1) 


Definitions [s. 122.62]: “adjusted earned income”, “adjusted income”, 


“cohabiting spouse or common-law partner” — 122.6; “common-law part- 
ner’, “common-law _ partnership” — 248(1); “eligible individual” — 
122.6; “individual” — 248(1); ‘Minister’, “‘person”, “prescribed” — 


248(1); “qualified dependant” — 122.6; “taxpayer” — 248(1). 


122.63 (1) Agreement — The Minister of Finance may 
enter into an agreement with the government of a prov- 
ince whereby the amounts determined under paragraph 
(a) of the description of Ain subsection 122.61(1) with 
respect to persons resident in the province shall, for the 
purpose of calculating overpayments deemed to arise 
under that subsection, be replaced by amounts determined 
in accordance with the agreement. 


Related Provisions: 122.61(6.1) — Transitional adjustment for 2001- 
02. 


History: Subsec. 122.63(1) amended by 1998, c. 19, s. 143, applicable 
after August 27, 1995. Subsec. 122.63(1) formerly read: 


(1) The Minister of Finance and the Minister of Human Resources 
Development may enter jointly into an agreement with the govern- 
ment of a province whereby the amounts determined under para- 
graph (a) in the description of A in subsection 122.61(1) with re- 
spect to persons resident in the province shall, for the purposes of 
calculating overpayments deemed to arise under that subsection, be 
replaced by amounts determined in accordance with the agreement. 


Subsec. 122.63(1) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12,1996. However, this change will effec- 
tively be superseded by (Bill C-69) 1998, c. 19 reproduced as proposed 
amendments above. 


For more History, see at end of s. 122.64 


(2) idem — The amounts determined under paragraph (a) 
of the description of A in subsection 122.61(1) for a base 
taxation year because of any agreement entered into with 
a province and referred to in subsection (1) shall be based 
on the age of qualified dependants of eligible individuals, 
or on the number of such qualified dependants, or both, 
and shall result in an amount in respect of a qualified de- 
pendant that is not less, in respect of that qualified depen- 
dant, than 85% of the amount that would otherwise be de- 
termined under that paragraph in respect of that qualified 
dependant for that year. 


(3) Idem — Any agreement entered into with a province 
and referred to in subsection (1) shall provide that, where 
the operation of the agreement results in a total of all 
amounts, each of which is an amount deemed under sub- 
section 122.61(1) to be an overpayment on account of the 
liability under this Part for a taxation year of a person 
subject to the agreement, that exceeds 101% of the total 
of such overpayments that would have otherwise. been 
deemed to have arisen under subsection 122.61(1), the ex- 
cess shall be reimbursed by the government of the prov- 
ince to the Government of Canada. 

Definitions [s. 122.63]: “amount” — 248(1); “base taxation year’, “eli- 
gible individual” — 122.6; “person” — 248(1); “province” — IJnterpreta- 
tion Act 35(1); “qualified dependant” — 122.6; “resident” — 250. 


122.64 (1) Confidentiality of information — Infor- 
mation obtained under this Act or the Family Allowances 
Act by or on behalf of the Minister of Human Resources 
Development is deemed to be obtained on behalf of the 
Minister of National Revenue for the purposes of this Act. 


Related Provisions: 241 — Rules applicable to taxpayer information; 
122.64(2), (3) — Intergovernmental disclosure. 


History: Subsec. 122.64(1) amended by 1996, c. 11, para. 95(h), to sub- 
stitute “Minister of Human Resources Development” for “Minister of Na- 
tional Health and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 


1019 


S. 122.64(2) 


(2) Communication of information — Notwithstand- 
ing subsection 241(1), an official (as defined in subsec- 
tion 241(10)) may provide information obtained under 
subsection 122.62(1), (4), (5), (6) or (7) or the Family Al- 
lowances Act 


(a) to an official of the government of a province, 
solely for the purposes of the administration or en- 
forcement of a prescribed law of the province; or 


(b) to an official of the Department of Human Re- 
sources Development for the purposes of the adminis- 
tration of the Family Allowances Act, the Canada Pen- 
sion Plan or the Old Age Security Act. 


Related Provisions: 122.64(4) — Offence; 241(4)(.1) — Disclosure to 
officials of provinces other than Quebec. 


History: Subsec. 122.64(2) amended by 1998, c. 19, subsec. 144(1), ap- 
plicable after August 27, 1995 except that, before July 12, 1996, the refer- 
ence in para. 122.64(2)(b) to “Human Resources Development” shall be 
read as a reference to “National Health and Welfare’. Subsec. 122.64(2) 
formerly read: 


(2) Notwithstanding subsection 241(1), an official or authorized 
person may provide information obtained under subsection 
122.62(1), (4), (6), (7) or (8) or the Family Allowances Act 


(a) to an official of the government of a province, solely for the 
purposes of the administration or enforcement of a prescribed 
law of the province; or 


(b) to an official of the Department of Human Resources Devel- 
opment, for the purposes of the administration of the Children’s 
Special Allowances Act, the Canada Pension Plan and the Old 
Age Security Act. 


Para. 122.64(2)(b) amended by 1996, c. 11, para. 97(1)(e), to substitute 
“Department of Human Resources Development” for “Department of Na- 
tional Health and Welfare”, in force July 12, 1996. 


For more History, see at end of s. 122.64 


Regulations: 3003 (prescribed law of a province). 


(3) Taxpayer’s address — Notwithstanding subsec- 
tion 241(1), an official or authorized person may provide 
a taxpayer’s name and address that has been obtained by 
or on behalf of the Minister of National Revenue for the 
purposes of this subdivision, for the purposes of the ad- 
ministration or enforcement of Part I of the Family Or- 
ders and Agreements Enforcement Assistance Act. 

Related Provisions: 122.61(4)(e) — Child Tax Benefit not garnishable 


under the Family Orders and Agreements Enforcement Assistance Act; 
122.64(4) — Offence. 


(4) Offence — Every person to whom information has 
been provided under subsection (2) or (3) and who know- 
ingly uses, communicates or allows to be communicated 
that information for any purpose other than that for which 
it was provided is guilty of an offence and is liable on 
summary conviction to a fine not exceeding $5,000 or to 
imprisonment for a term not exceeding 12 months or to 
both that fine and imprisonment. 


Related Provisions: 239(2.2), (2.21) — Offence with respect to confi- 
dential information. 


(5) [Repealed] 


History [subsec. 122.64(5)]: Subsec. 122.64(5) repealed by 1998, c. 
19, subsec. 144(2), applicable after August 27, 1995. Subsec. 122.64(5) 
formerly read: 


(5) “official” and “authorized person” — For the purposes of sub- 
sections (2) and (3), “official” and “authorized person” have the 
meanings assigned by subsection 241(10). 


For more History, see at end of s. 122.64 


Definitions [s. 122.64]: “authorized person”, “official’’ — 241(10); 
“person”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“taxpayer” — 248(1). 
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History [ss. 122.6—122.64]: Ss. 122.6 to 122.64 enacted by 1994, c. 7, 
Sch. VII (1992, c. 48), subsec. 12(1), 122.6 to 122.63 applicable to‘over- 
payments deemed to arise during months after 1992; and, with respect to 


(a) any amount deemed by subsec. 122.61(1) to be an overpayment on 
account of an individual’s liability under Part I 


(i) during any month before July 1993, the individual’s cohabiting 
spouse at the end of 1991 includes a person who 


(A) is of the opposite sex to the individual, 


(B) is at the beginning of the month a parent of a child of 
whom the individual is a parent, and 


(C) is not living separate and apart from the individual for a 
period of at least 90 days that includes December 31, 1991, 
and 


(ii) during any month after June 1993 and before July 1994, the 
cohabiting spouse of an individual at the end of 1992 includes the 
person of the opposite sex who, at the end of 1992, was cohab- 
iting with the individual in a conjugal relationship and 


(A) had so cohabited with the individual throughout a 12 
month period ending before the end of 1992, or 


(B) is a parent of a child of whom the individual is a parent, 


and, for the purpose of this subparagraph, where before the end of 
1992 the individual and the person cohabited in a conjugal rela- 
tionship, they shall be deemed to be cohabiting in a conjugal rela- 
tionship at the end of 1992, unless they were not cohabiting at 
that time for a period of at least 90 days that includes that time 
because of a breakdown of their conjugal relationship; and 


(b) any amount deemed by subsec. 122.61(1) to be an overpayment on 
account of a person’s liability under Part I arising in any month in 
relation to which the 1992 taxation year is the base taxation year, the 
expression “earned income” as defined in s. 122.6 shall be deemed to 
have the meaning assigned by subsec. 63(3) as that subsec. reads in its - 
application to the 1993 taxation year. 


S. 122.64 is deemed to have come into force January 1, 1993. 
Subsec. 12(3) of 1994, c. 7, Sch. VII (1992, c. 48) provides as follows: 
(3) The Minister of National Revenue may during any month 


(a) in relation to which the 1991 taxation year is the base taxation 
year, and 


(b) that is before the month in which that minister mails to an 
individual a notice of determination of the amounts deemed by 
subsection 122.61(1) of the Act, as enacted by subsection (1), to 
be overpayments on account of the individual’s liability under 
Part I of the Act for the 1991 taxation year, . 


pay to the individual, in respect of a qualified dependant who was an 
eligible child (within the meaning assigned by subsection 122.2(2) of 
the Act) of the individual for the 1992 taxation year, an amount not 
exceeding the amount that would be deemed by the said subsection 
122.61(1) to be an overpayment on account of the individual’s liabil- 
ity under Part I of the Act for the 1991 taxation year that would have 
arisen in that month or a preceding month if the individual’s adjusted 
income and adjusted earned income for the 1991 taxation year were 
equal to zero and if the individual had filed a return of income for that 
year, and any amount so paid shall. be deemed to. be an amount re- 
funded on account of the individual’s liability under Part I ofthe Act 
for the 1991 taxation year that arose as a consequence of the operation 
of the said subsection 122.61(1). 


Subdivision b — Rules Applicable to 
Corporations 


123. (1) Rate for corporations — The tax payable 
under this Part for a taxation year by a corporation on its 
taxable income or taxable income earned in Canada, as 
the case may be, (in this section referred to as its “amount 
taxable”) for the year is, except where otherwise 
provided, 


(a) 38% of its amount taxable for the year. 


(b)-(d) [Repealed under former Act] 


Related Provisions: 117(1) — Tax payable under this Part; 123.2 — 
Corporate surtax; 123.4(2) — General reduction in tax rate; 124 — Pro- 
vincial tax abatement for corporations; 125 — Small business deduction; 
125.1 — Manufacturing and processing credit; 125.11 —Resource rate 
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reduction 2003-06; 133(3) — Tax rate for non-resident-owned investment 
corporation; 137.1(9)— Tax rate for deposit insurance corporation; 
157(1) — Monthly instalment requirements; 161(4.1) — Interest on un- 
paid taxes; 182 — Surtax on tobacco manufacturers; 219(1) — Additional 
tax on foreign corporations. 


Selected Cases [subsec. 123(1)]: Groupe Commerce, Cie 
D’assurances y. R., {1999} 4 C.T.C. 54 (FCA) (No refundable dividend 
tax available to insurance companies). 


Forms: T2 SCH 7: Calculation of aggregate investment income and ac- 
tive business income. 
(2) [Repealed under former Act] 


Definitions [S. 123]: “amount taxable” — 123(1); “corporation” — 
248(1), Interpretation Act 35(1); “taxable income” — 2(2), 248(1); “taxa- 


123.1 Corporation surtax — There shall be added to 
the tax otherwise payable under this Part for each taxation 
year by a corporation (other than a corporation that was 
throughout the year an investment corporation or a non- 
resident-owned investment corporation) an amount equal 
to that proportion of 5% of the amount, if any, by which 


(a) the tax payable under this Part by the corporation 
for the year determined without reference to this sec- 
tion, sections 123.2 and 126 (except for the purposes 
of subsection 125(1) and section 125.1), subsections 
127(3) and (5), 127.2(1) and 127.3(1) of this Act and 
paragraph 123(1)(b) and subsection 127(13) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, and if subsection 124(1) of this Act 
were read without reference to the words “in a prov- 
ince” in that subsection 


exceeds 


(b) in the case of a Canadian-controlled private corpo- 
ration to which subsection 125(1) applies, the amount, 
if any, by which 


(4) 15% of the least of the amounts, if any, deter- 
mined under paragraphs 125(1)(a) to (c) in respect 
of the corporation for the year 


exceeds 


(ii) the amount, if any, determined under paragraph 
125.1(1)(b) in respect of the corporation for the 
year, 


(c) in the case of a mutual fund corporation, the least 
of the amounts that would be determined under 
paragraphs (a) to (c) of the description of A in the def- 
inition “refundable capital gains tax on hand” in sub- 
section 131(6) in respect of the corporation for the 
year if this Act were read without reference to this sec- 
tion, and 


(d) in any other case, nil 


that the number of days in that portion of the year that is 
after June 30, 1985 and before 1987 is of the number of 
days in the year. 

Definitions [s. 123.1]: “amount” — 248(1); “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “corporation” — 248(1); “investment 
corporation” — 130(3), 248(1); ‘mutual fund corporation” — 131(8), 
248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 
“tax payable” — 248(2); “taxation year” — 249(1). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


123.2 Corporation surtax — There shall be added to 
the tax otherwise payable under this Part for each taxation 
year by a corporation (other than a corporation that was 
throughout the year a non-resident-owned investment cor- 


S. 123.2 


poration) an amount equal to 4% of the amount, if any, by 
which 


(a) the tax payable under this Part by the corporation 
for the year determined without reference to this sec- 
tion, sections 123.3, 123.4 and 125 to 126 and subsec- 
tions 127(3), (5), (27) to (31), (34) and (35) and 
137(3) and as if subsection 124(1) did not contain the 
words “in a province” 


exceeds 


(b) in the case of a corporation that was throughout the 
year an investment corporation or a mutual fund cor- 
poration, the amount determined for A in the defini- 
tion “refundable capital gains tax on hand” in subsec- 
tion 131(6) in respect of the corporation for the year, 
and 


(c) in any other case, nil. 


Related Provisions: 141.1 — Insurance corporation deemed not to be 
private corporation; 157(1)— Tax instalment requirements; 161(4.1) — 
Interest on unpaid taxes; 182 — Surtax on tobacco manufacturers; Reg. 
8602 — Prescribed portion of amount determined under 123.2. 


History: Para. 123.2(a) amended by 2001, c. 17, s. 111 to add reference 
to “123.4”, applicable to 2001 et seq. 


Para. 123.2(a) amended by 1999, c. 22, s. 45, applicable to 1998 et seq. It 
formerly read: 


(a) the tax payable under this Part by the corporation for the year 
determined without reference to this section, sections 123.3 and 125 
to 126 and subsections 127(3) and (5) and 137(3) and as if subsec- 
tion 124(1) did not contain the words “in a province” 


The portion of s. 123.2 before para. (b) amended by 1996, c. 21, s. 24, 
applicable to taxation years that end after February 27, 1995 except that, in 
applying s. 123.2, as amended, to a taxation year that began before Febru- 
ary 28, 1995, the amount otherwise determined under that section shall be 
reduced by that proportion of '/s of that amount that the number of days in 
the year that are before February 28, 1995 is of the number of days in the 
year. The portion formerly read: 


123.2 There shall be added to the tax otherwise payable under this 
Part for each taxation year by a corporation (other than a corpora- 
tion that was throughout the year a non-resident-owned investment 
corporation) an amount equal to 3% of the amount, if any, by which 


(a) the tax payable under this Part by the corporation for the 
year determined without reference to this section, sections 125 
to 126 and subsections 127(3) and (5) and 137(3) and as if sub- 
section 124(1) did not contain the words “in a province” therein 


exceeds 


Para. 123.2(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 61, appli- 
cable to 1992 et seg. except that, in its application to a corporation’s taxa- 
tion year beginning before 1992, there shall be deducted from the amount 
determined under the para. in respect of the corporation for the year an 
amount equal to that proportion of the amount determined under subsec. 
137(3) in respect of the corporation for the year that the number of days in 
the year that are before 1992 is of the number of days in the year. Para. 
123.2(a) formerly read: 


(a) the tax payable under this Part by the corporation for the year 
determined without reference to this section and sections 125 to 126 
and subsections 127(3) and (5) of this Act and paragraph 123(1)(b) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, and as if subsection 124(1) of this Act were read without 
reference to the words “in a province” in that subsection 


Definitions [s. 123.2]: “amount” — 248(1); 
vate corporation” — 125(7), 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “investment corporation” — 130(3), 248(1); “mutual fund 
corporation” — 131(8), 248(1); “non-resident-owned investment corpora- 
tion” — 133(8), 248(1); “tax payable’ — 248(2). 

Interpretation Bulletins [s. 123.2]: IT-243R4: Dividend refund to 
private corporations. 

Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 

Forms [s. 123.2]: T2 SCH 37: Calculation of unused surtax credit; 
T2215: Corporate surtax — 1988 et seg. 


“Canadian-controlled pri- 
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123.3 Refundable tax on CCPC’s investment in- 
come — There shall be added to the tax otherwise paya- 
ble under this Part for each taxation year by a corporation 
that is throughout the year a Canadian-controlled private 
corporation an amount equal to 67/3% of the lesser of 


(a) the corporation’s aggregate investment income for 
the: year (within the meaning assigned by subsection 
129(4)), and 


(b) the amount, if any, by which its taxable income for 
the year exceeds the least of the amounts determined 
in respect of it for the year under paragraphs 125(1)(a) 
to (c). 
Related Provisions: 123.2(a)— Corporate surtax applies to total tax 
before adding this refundable tax; 125(1)(b)(i), 126(7)“tax for the year 
otherwise payable under this Part’(b), (c) — Refundable tax ignored for 
foreign tax credit purposes; 129(3)(a)(i)A — Refund of tax (plus 20 points 
of regular tax on the same income). 


History: S. 123.3 added by 1996, c. 21, s. 25, applicable to taxation years 
that end after June 1995 except that, in its application to such taxation 
years that begin before July 1995, the reference in s. 123.3 to “6 74%” 
shall be read as “that proportion of 6 */3% that the number of days in the 
year that are after June 1995 is of the number of days in the year’. 


Definitions [s. 123.3]: “Canadian-controlled private corporation” — 
125(7), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 249. 


123.4 Corporation tax reductions — (1) Defini- 
tions — The definitions in this subsection apply in this 
section. 


[Repealed effective 2005] ““CCPC rate reduction per- 
centage”’ of a Canadian-controlled private corporation for 
a taxation year is that proportion of 7% that the number of 
days in the year that are after 2000 is of the number of 
days in the year. 


“full rate taxable income” of a corporation for a taxation 
year 1s 


(a) if the corporation is not a corporation described in 
paragraph (b) or (c) for the year, the amount by which 
the corporation’s taxable income for the year exceeds 
the total of 


(i) 1f an amount is deducted under subsection 
125.1(1) from the corporation’s tax otherwise pay- 
able under this Part for the year, '°% of the amount 
deducted, 


(ii) if an amount is deducted under subsection 
125.1(2) from the corporation’s tax otherwise pay- 
able under this Part for the year, the amount deter- 
mined, in respect of the deduction, by the formula 
in that subsection, 


(iii) the corporation’s taxable resource income for 
the year, and 


Bae legac 2007] - 


2003), euhsae 100). fopaae ne (anit of de cape Hac ae 


taxable income” in subsec. 123. ye Me eee as os yeas that — 


gin after 2006. 


(iv) if the corporation is a credit union throughout 
the year, '"/is of the amount, if any, deducted under 
subsection 137(3) from the corporation’s tax other- 
wise payable under this Part for the year; 


(b) if the corporation is a Canadian-controlled private 
corporation throughout the year, the amount by which 
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the corporation’s taxable income for the higen emcees 
the total of 


(i) the amounts that would, if paragraph (a) applied 
to the corporation, be determined under subpara- 
graphs (a)(1) to (iv) in respect of the corporation for 
the year, 


(11) 16 of the amount, if any, deducted under sub- 
section 125(1) from the corporation’s tax otherwise 
payable under this Part for the year, 


(111) the corporation’s aggregate investment income 
for the year, within the meaning assigned by sub- 
section 129(4), and 


(iv) [Repealed effective 2005] '° of the amount, if 
any, deducted under subsection (3) from the corpo- 
ration’s tax otherwise payable under this Part for 
the year; and 


(c) if the corporation is throughout the year an invest- 
ment corporation, a mortgage investment corporation 
or a mutual fund corporation [before 2005 taxation 
year: or a non-resident-owned investment. corpora- 
tion — ed.], nil. 

Related Provisions: 125.11 — Resource rate reduction 2003-06. 


“general rate reduction percentage” of a corporation 
for a taxation year is the total of 


(a) that proportion of 1% that the number of days in 
the year that are in 2001 is of the number of days in 
the year; 


(b) that proportion of 3% that the number of days in 
the year that are in 2002 is of the number of days in 
the year; 


(c) that proportion of 5% that the number of days in 
the year that are in 2003 is of the number of days in 
the year; and 


(d) that proportion of 7% that the number of days in 
the year that are after 2003 is of the number of days in 
the year. 


fa act, acconiig to private sector fore 
growth will boost federal corporate ta 
billion in the coming year. 
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(2) General deduction from tax — There may be de- 
ducted from a corporation’s tax otherwise payable under 
this Part for a taxation year the product obtained by multi- 
plying the corporation’s general rate reduction percentage 
for the year by the corporation’s full-rate taxable income 
for the year. 

Related Provisions: 123.2(a) — Corporate surtax applies to total tax 
before applying this reduction; 136(1) — Cooperative can be private cor- 
poration for purposes of 123.4; 137(7) — Credit union can be private cor- 
poration for purposes of 123.4. 


(3) CCPC deduction — [For 2003 and 2004 taxation 
years only] There may be deducted from the tax other- 
wise payable under this Part for a taxation year by a Ca- 
nadian-controlled private corporation the product ob- 
tained by multiplying the corporation’s CCPC _ rate 
reduction percentage for the year by the amount by which 
the least of 


(a) the amount determined by the formula 


($300,000/A) x B 
where 
A. is the total of 


(i) that proportion of $200,000 that the number 
of days in the taxation year that are before 2003 
is of the number of days in the taxation year, 


(ii) that proportion of $225,000 that the number 
of days in the taxation year that are in 2003 is 
of the number of days in the taxation year, and 


(1ii) that proportion of $250,000 that the number 
of days in the taxation year that are in 2004 is 
of the number of days in the taxation year, and 


Bis the corporation’s business limit for the taxation 
year as determined under section 125 for the pur- 
pose of paragraph 125(1)(c), 


(b) the amount that would be determined under para- 
graph 125(1)(a) in respect of the corporation for the 
year if the description of M in the definition “specified 
partnership income” in subsection 125(7) were read as 
it is to be read for fiscal periods that begin after 2005, 
and 


(c) the amount by which 


(i) the amount that would, if subsection 126(1) did 
not apply in respect of any amount included in the 
corporation’s aggregate investment income for the 
year (determined under subsection 129(4)), be de- 
termined under paragraph 125(1)(b) in respect of 
the corporation for the year 


exceeds 


(ii) the corporation’s aggregate investment income 
for the year, 


exceeds the total of 


(d) the amounts that would, if paragraph (a) of the def- 
inition “full-rate taxable income” in subsection (1) ap- 
plied to the corporation for the year, be determined 
under subparagraphs (a)(i) to (iv) of that definition in 
respect of the corporation for the year, and 


(e) 6 of the amount, if any, deducted under subsec- 
tion 125(1) from the corporation’s tax otherwise paya- 
ble under this Part for the year. 
Related Provisions: 123.2(a)— Corporate surtax applies to total tax 
before applying this reduction; 136(1) — Cooperative can be private cor- 
poration for purposes of 123.4; 137(7) — Credit union can be private cor- 
poration for purposes of 123.4. 


S. 123.4 


History: Subpara. (a)(iii) of the definition “full rate taxable income” in 
subsec. 123.4(1) amended by 2003, c. 28, subsec. 12(1), applicable to 
2003 et seg. The subpara. formerly read: 


(iii) three times the total of all amounts each of which is deducted 
under paragraph 20(1)(v.1) in computing the corporation’s income 
from a business or property for the year, and 


The definition “CCPC rate reduction percentage”, subpara. (b)(iv) of the 
definition “full rate taxable income” in subsec. 123.4(1) repealed by 2003, 
c. 15, subsecs. 78(1), (2), applicable to 2005 et seg. They formerly read: 


“CCPC rate reduction percentage” of a Canadian-controlled private 
corporation for a taxation year is that proportion of 7% that the 
number of days in the year that are after 2000 is of the number of 
days in the year. 


(iv) !%; of the amount, if any, deducted under subsection (3) from 
the corporation’s tax otherwise payable under this Part for the year; 
and 
Para. (c) of the definition “full rate taxable income” in subsec. 123.4(1) 
amended by the said c. 15, subsec. 78(3), applicable to 2005 et seq. Para. 
(c) formerly read: 


(c) if the corporation is throughout the year an investment corpora- 
tion, a mortgage investment corporation, a mutual fund corporation, 
or a non-resident-owned investment corporation, nil. 


Subsec. 123.4(3) repealed by the said c. 15, subsec. 78(5), applicable to 
2005 et seg. Subsec. 123.4(3) formerly read (for 2003 and 2004 taxation 
years only): 


(3) CCPC deduction — There may be deducted from the tax oth- 
erwise payable under this Part for a taxation year by a Canadian- 
controlled private corporation the product obtained by multiplying 
the corporation’s CCPC rate reduction percentage for the year by 
the amount by which the least of 


(a) the amount determined by the formula 


($300,000/A) x B 
where 
A sis the total of 


(i) that proportion of $200,000 that the number of days 
in the taxation year that are before 2003 is of the num- 
ber of days in the taxation year, 


(ii) that proportion of $225,000 that the number of days 
in the taxation year that are in 2003 is of the number of 
days in the taxation year, and 


(ii1) that proportion of $250,000 that the number of 
days in the taxation year that are in 2004 is of the num- 
ber of days in the taxation year, and 


Bis the corporation’s business limit for the taxation year as 
determined under section 125 for the purpose of paragraph 
» 125(1)(C), 


(b) the amount that would be determined under paragraph 
125(1)(a) in respect of the corporation for the year if the 
description of M in the definition “specified partnership in- 
come” in subsection 125(7) were read as it is to be read for 
fiscal periods that begin after 2005, and 


(c) the amount by which 


(i) the amount that would, if subsection 126(1) did not ap- 
ply in respect of any amount included in the corporation’s 
aggregate investment income for the year (determined 
under subsection 129(4)), be determined under paragraph 
125(1)(b) in respect of the corporation for the year 


exceeds 


(11) the corporation’s aggregate investment income for the 
year, 


exceeds the total of 


(d) the amounts that would, if paragraph (a) of the definition 
“full-rate taxable income” in subsection (1) applied to the cor- 
poration for the year, be determined under subparagraphs (a)(i) 
to (iv) of that definition in respect of the corporation for the 
year, and 


(e) '/i6 of the amount, if any, deducted under subsection 125(1) 
from the corporation’s tax otherwise payable under this Part for 
the year. 
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Paras. 123.4(3)(a) and (b) amended by the said c. 15, subsec. 78(4), appli- 
cable to 2003 and 2004. Paras. (3)(a) and (b) formerly read: 


(a) */2 of the corporation’s business limit for the year, as determined 
under section 125 for the purpose of paragraph 125(1)(c), 


(b) the amount that would be determined under paragraph 125(1)(a) 
in respect of the corporation for the year if the references in the 
description of M in the definition “specified partnership income” in 
subsection 125(7) to “$200,000” and “$548” were read as refer- 
ences to “$300,000” and “$822”, respectively, and 


S. 123.4 added by 2001, c. 17, s. 112, applicable to 2001 et seg. except 
that, in its application to a taxation year that begins before 2001, the 
amount determined under subpara. (b)(iv) of the definition “full rate taxa- 
ble income” in subsec. (1) is deemed to be the amount otherwise so deter- 
mined multiplied by the number obtained by dividing the number of days 
in the year by the number of days in the year that are after 2000. 


123.4]: “aggregate investment income” — 129(4); 
“amount”, “business”, “business limit” — 248(1); “CCPC rate reduction 
percentage” — 123.4(1); “Canadian-controlled private corporation” — 
125(7), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “credit 
union” — 248(1); “fiscal period” — 249.1; “full rate taxable income”, 
“general rate reduction percentage” — 123.4(1); “investment corpora- 
tion” — 130(3), 248(1); “mortgage investment corporation” — 130.1(6), 
248(1);° “mutual fund corporation” — 131(8), 248(1); “non-resident- 
owned investment corporation” — 133(8), 248(1); “property”, “taxable in- 
come” — 248(1); “taxable resource income” — 125.11(1); “taxation 
year” — 249. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Definitions [s. 


124. (1) Deduction from corporation tax — There 
may be deducted>> from the tax otherwise payable by a 
corporation under this Part for a taxation year an amount 
equal to 10% of the corporation’s taxable income earned 
in the year in a province. 

Related Provisions: 117(1) — Tax payable under this Part; 123.2(a) — 
10% reduction applies for corporate surtax even if income not earned in a 


province; 123.4(2) — Further 7% rate reduction; 133(4) — No deduction 
for non-resident-owned investment corporation. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a cor- 
poration in a province; IT-347R2: Crown corporations (archived); IT- 
393R2: Election re tax on rents and timber royalties — non-residents. 


(2)-(2.2) [Repealed under former Act] 


(3) Crown agents — Notwithstanding subsection (1), 
no deduction may be made under this section from the tax 
otherwise payable under this Part for a taxation year by a 
corporation in respect of any taxable income of the corpo- 
ration for the year that is not, because of an Act of Parlia- 
ment, subject to tax under this Part or by a prescribed fed- 
eral Crown corporation that is an agent of Her Majesty. 


Related Provisions: 27 — Prescribed federal Crown corporations are 
subject to Part I tax; 149(6) — Apportionment rule. 


History: Subsec. 124(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
62, applicable to 1992 et seq. Subsec. (3) formerly read: 


(3) No deduction may be made under this section from the tax oth- 
erwise payable under this Part for a taxation year by a prescribed 
federal Crown corporation that is an agent of Her Majesty. 


Regulations: 7100 (prescribed federal Crown corporation). 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(4) Definitions — In this section, 

*‘province” includes the Newfoundland offshore area and 
the Nova Scotia offshore area; 

Interpretation Act: R.S.C. 1985, c. I-21, subsec. 35(1): 


“province” means a province of Canada, and includes the Yukon 
Territory and the Northwest Territories; 


Regulations: 400-413 (taxable income earned in the year in a province). 
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“taxable income earned in the year in a province” 
means the amount determined under rules prescribed for 
the purpose by regulations made on the recommendation 
of the Minister of Finance. 


Regulations: 400-413 (taxable income earned in the year in a province). 


Definitions [s. 124]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “Her Majesty” — Interpretation Act 35(1); “min- 
eral resource”, “Newfoundland offshore area’, “Nova Scotia offshore 
area” — 248(1); “Parliament” — /nterpretation Act 35(1); “province” — 
124(4), Interpretation Act 35(1); “taxable income” — 2(2), 248(1); “taxa- 
ble income earned in the year in a province” — 124(4); “taxation year’ — 
249. : 


124.1 [Repealed under former Act] 


Selected Cases [s. 124.1]: Echo Bay Mines Ltd. v. Canada, [1992] 2 
C.T.C. 182 (FCTD) (Gains from settlement of forward sales contracts for 
silver were “resource profits”’). 


124.2 [Repealed under former Act] 


Selected Cases [s. 124.2]: Echo Bay Mines Ltd. v. Canada, [1992] 2 
C.T.C. 182 (FCTD) (Gains from settlement of forward sales contracts for 
silver were “resource profits’). 


125. (1) Small business deduction — There may be 
deducted from the tax otherwise payable under this Part 
for a taxation year by a corporation that was, throughout 
the year, a Canadian-controlled private corporation, an 
amount equal to 16% of the least of 


(a) the amount, if any, by which the total of 


(i) the total of all amounts each of which is the in- 
come of the corporation for the year from an active 
business carried on in Canada (other than the in- 
come of the corporation for the year from a busi- 
ness carried on by it as a member of a partnership), 
and 


(11) the specified partnership income of the corpo- 
ration for the year 


exceeds the total of 


(iui) the total of all amounts each of which is a loss 
of the corporation for the year from an active busi- 
ness carried on in Canada (other than a loss of the 
corporation for the year from a business carried on 
by it as a member of a partnership), and 


(iv) the specified partnership loss of the corpora- 
tion for the year, 


(b) the amount, if any, by which the i gad ao tax- 
able income for the year exceeds the total of 


(i) !% of the total of the amounts that would be de- 
ductible under subsection 126(1) from the tax for 
the year otherwise payable under this Part by it if 
those amounts were determined without reference 
to sections 123.3 and 123.4, 


(ii) '%4 of the total of the amounts that would be 
deductible under subsection 126(2) from the tax for 
the year otherwise payable under this Part by it if 
those amounts were determined without reference 
to section 123.4, and 


_ Proposed Amendment — 125(1)(b)(ii)_ 


. (ii) 3 times the total of the. amounts that would be 

deductible under sie 126(2) from the tax 
s Part by 
“it if those amounts were determined without ref : 
erence to section 123.4, and — . 


35Complementing the abatement allowed by subsec. 124(1) are the income taxes imposed, at various rates, by all the provinces. See introductory pages. 


1024 


Subdivision b — Computation of Tax: Corporations 


seq. 


Technical Notes: re nccis 125), 4 CCRC’ small 
business deduction for a taxation year is calculated as 16% pet 


tax credit (ETC) o or a is gs Hees exempt on { 


amount of income that has supported an FTC is io tax 1D te 


multiplying the corporation’s FTCs for the year subject to cer- 
tain ate mee a cet ale — an ee ee of 


asa recent and a elated Heduictibi ns | 
factor for businessincome FICs will 
assumed tax rate of 33. 3%. 


_ (aii) the amount, if any, of the corporation’s taxable 
income for the year that is not, because of an Act 
of Parliament, subject to tax under this Part, and 


(c) the corporation’s business limit for the year. 


Related Provisions: 123.2(a)— Corporate surtax applies to total tax 
before claiming small business deduction; 123.4(3) — Reduction in tax 
rate for CCPC’s income over $200,000-$300,000; 125(2)-(5) — Restric- 
tion of deduction to $200,000-$300,000 of active business income; 
125(5.1) — Elimination of small business deduction for large corpora- 
tions; 136(1) — Cooperative can be private corporation for purposes of s. 
125; 137(3), (4) — Credit unions — small business deduction; 137(7) — 
Credit union can be private corporation for purposes of s. 125. 


History: Para. 125(1)(b) before subpara. (iii) amended by 2001, c. 17, 
subsec. 113(1), applicable to 2001 et seg. That portion formerly read: 


(b) the amount, if any, by which the corporation’s taxable income 
for the year exceeds the total of 


(i) '%3 of the total of the amounts that would be deductible under 
subsection 126(1) from the tax for the year otherwise payable 

’ under this Part by it if those amounts were determined without 
reference to section 123.3, 


(ii) '% of the total of amounts deducted under subsection 126(2) 
from the tax for the year otherwise payable by it under this Part, 
and 


The opening words of subsec. 125(1) amended by 1998, c. 19, subsec. 
145(1), applicable to taxation years that end after June 1988, except that 
there shall be added to the amount otherwise determined under subsec. 
125(1), as amended, in respect of a corporation’s taxation year that began 
before July 1988 and ended after June 1988, that proportion of 5% of the 
least of the amounts determined under paras. 125(1)(a) to (c) in respect of 
the corporation for the year that the number of days in the year that are 
before July 1988 is of the number of days in the year. The opening words 
formerly read: 


125 (1) There may be deducted from the tax otherwise payable 
under this Part for a taxation year by a corporation that was, 
throughout a taxation year, a Canadian-controlled private corpora- 
tion, an amount equal to 16% of the least of 


1998, c. 19, subsec. 304(1), repealed subsecs. 102(1) and (5) of 1988, c. 
55 (which amended that portion of subsec., 125(1) preceding para. (a)), 
deemed to have come into force on September 13, 1988. (The repeal of 
those subsecs. is strictly consequential on the amendment to 125(1) in sub- 
sec. 145(1) of the said.c. 19. (see above).) 

Subpara. 125(1)(b)(i) amended by 1996, c. 21, subsec. 26(1), applicable to 
taxation years that end after June 1995. Subpara. (i) formerly read: 

(i) '% of the total of amounts deducted under subsection 126(1) 
from the tax for the year otherwise payable by it under this Part, 
Subpara. 125(1)(b)(iii) added by 1994, c. 7, Sch. VII (1993, c. 24), sub- 

sec. 63(1), applicable to 1992 et seq. 

Selected Cases [subsec. 125(1)]: Criterion Capital Corp. v. R., 
[2001] 4 C.T.C. 2844 (TCC) (Possible to have both employee and com- 
pletely different relationship with same company); Protos Shipping Ltd. v. 
Canada, {1989} 1 C.T.C. 1 (FCTD) (Capital dividend account calculable 
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for years before taxpayer becomes Canadian-controlled _ private 
corporation); Freeway Properties Inc, v. R., [1985] 1 C.T.C. 222 (FCTD) 
(Profit from land trading active business income); Morbane Developments 
Ltd. v. MNR, [1983] C.T.C. 338 (FCA) (Compensation for expropriation 
active business income, not Canadian investment income); R. vy. B & J 
Music Ltd., [1983] C.T.C. 50 (FCA); leave to appeal to SCC refused 
(1983), 50 N.R. 159 (note) (Capital dividend account calculable for years 
before taxpayer becomes Canadian-controlled private corporation); R. v. 
Cadboro Bay Holdings Ltd., [1977] C.T.C. 186 (FCTD) (Rental income 
from shopping centre active business income); ESG Holdings Ltd. v. R., 
[1976] C.T.C. 295 (FCA) (Income from business carried on by indepen- 
dent agent for taxpayer active business income); R. v. Rockmore 
Investments Ltd., [1976] C.T.C. 291 (FCA) (Whether business active is 
question of fact). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
189R2: Corporations used by practising members of professions; IT- 
243R4: Dividend refund to private corporations; IT-362R: Patronage divi- 
dends; IT-458R2: Canadian-controlled private corporation. 


Information Circulars: 88-2, para. 11: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


I1.T. Technical News: No. 16 (Parthenon Investments case). 


Forms: T2 SCH 7: Calculation of aggregate investment income and ac- 
tive business income; T2 SCH 341: Nova Scotia corporate tax reduction 
for new small businesses; T700: Saskatchewan new small business corpo- 
rate tax reduction; T701: Nova Scotia corporate tax reduction for new 
small businesses; T7708: Prince Edward Island small business deduction; 
T745 — Newfoundland new small business deduction; T1001: Northwest 
Territories small business deduction. 


(1.1) [Repealed under former Act] 


Selected Cases [subsec. 125(1.1)]: Hawboldt Hydraulics (Canada) 
Inc. Estate (Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Particu- 
lar equipment used by taxpayer primarily in manufacturing or processing 
of goods for sale or lease); Qit-Fer et Titane Inc. v. Canada, [1996] 2 
C.T.C. 30 (FCA) (Manufacturing and processing deduction not allowed in 
respect of mining activities; gerund and infinitive forms of verbs have 
same meaning); Rolls Royce (Canada) Ltd. v. Canada, [1991] 2 C.T.C. 
252 (FCTD); aff'd [1993] 1 C.T.C. 272 (FCA) (Overhauling of aircraft 
engines not manufacturing or processing); International Mercantile 
Factors Ltd. v. Canada, [1990] 2 C.T.C. 137 (FCTD); aff'd (Dec. 15, 
1992), File A-520/522/524/525-90 (FCA) [unreported] (Taxpayer not Ca- 
nadian-controlled private corporation where nominees of two public com- 
panies holding 50% of shares have majority on board). 


(2) Interpretation of business limit — For the pur- 
pose of this section, a corporation’s “business limit” for a 
taxation year is [for taxation years that begin after 2004: | 
$300,000 unless the corporation is associated in the year 
with one or more other Canadian-controlled private cor- 
porations in which case, except as otherwise provided in 
this section, its business limit for the year is nil. 


Proposed Amendment — - 125(2) — — Business 
limit to $300,000 in 2005 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Small Business Deduction Limit 


( G) That ‘the rules in subsection 1252) and (3) of the Act deter- 
mining the business limit of a Canadian-controlled private corpo- 
ration (CCPC) be modified for taxation years that end after 2004 
such that 


(a) the business limit of a CCPC for a taxation year be, sub- 
ject to subparagraph (b), the total of 


(i) that proportion of $250,000 that the number of days in 
the taxation year that are in 2004 is of the number of days 
in the taxation year, and 


(ii) that proportion of $300,000 that the number of days in 
the taxation year that are after 2004 is of the number of 
days in the taxation year; and 


(b) for the purpose of subsection 125(3) of the Act, associ- 
ated CCPCs allocate a business limit for taxation years begin- 
ning after 2004 by allocating a total business limit of 
$300,000. 


Federal budget, Supplementary Information, March 23, 
2004: Small Business Deduction Limit 
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The small business deduction reduces the basic federal corporate 
income tax rate to 12% -— the neeneee beter of active busi- 


2004 proposes ‘Hse ae aie in porto stall 
$300, 000 be penne ee one eit ‘The sm: 


The nell qmsiness! ice V 
year of the corporation does 
In addition, there will contin 
small business limit among ass 
ed.], and the Jimit will conti : 


Related Provisions: 125(3)-(5) — Business limit to be shared among 


associated corporations; 125(5.1) — Elimination of small business deduc- 
tion for large corporations; 248(1)“business limit” — Definition applies to 
entire Act. 


History: Subsec. 125(2) amended by 2003, c. 15, subsec. 79(1), applica- 
ble to 2003 et seq. except that for taxation years that begin before 2006 


the reference’ to “$300,000” is to be read as a reference to the total of 


(i) that proportion of $200,000 that the number of days in the taxation 
year that are before 2003 is of the number of days in the taxation year, 


(ii) that proportion of $225,000 that the number of days in the taxation 
year that are in 2003 is of the number of days in the taxation year, 


(iii) that proportion of $250,000 that the number of days in the taxa- 
tion year that are in 2004 is of the number of days in the taxation year, 


(iv) that proportion of $275,000 that the number of days in the taxa- 
tion year that are in 2005 is of the number of days in the taxation year, 
and 


(v) that proportion of $300,000 that the number of days in the taxation 
year that are after 2005 is of the number of days in the taxation year. 


It formerly read: 


2? 


(2) For the purposes of this section, a corporation’s “business limit 
for a taxation year is $200,000 unless the corporation is associated 
in the year with one or more other Canadian-controlled private cor- 
porations in which case, except as otherwise provided in this sec- 
tion, its business limit for the year is nil. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
151R5 (paras. 80, 87): Scientific research and experimental development 
expenditures. 


Information Circulars: 88-2, para. 18: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


(3) Associated corporations — Notwithstanding sub- 
section (2), if all the Canadian-controlled private corpora- 
tions that are associated with each other in a taxation year 
file with the Minister in prescribed form an agreement 
that assigns for the purpose of this section a percentage to 
one or more of them for the year, the business limit for 
the year of each of the corporations is 


(a) if the total of the percentages assigned in the agree- 
ment does not exceed 100%, [for taxation years that 
begin after 2004:] $300,000 multiplied by the percent- 
age assigned to that corporation in the agreement; and 


(b) in any other case, nil. 
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125(5)— 
Special rules for business limit; 256(1) — Associated corporations. 


Related Provisions: 125(4) — Failure to file agreement; 


History: Subsec. 125(3) amended by 2003, c. 15, subsec. 79(1), applica- 
ble to 2003 et seg. except that for taxation years that begin before 2000, 
the reference in subsec. 125(3) to “$300,000” is to be read as a reference 
o “the amount that would, if the corporation were not associated in the 
year with any other corporation, be its business limit for the year deter- 
mined without reference to subsections (5) and (5.1),”. It formerly read: 


(3) Notwithstanding subsection (2), if all of the Canadian-controlled 
private corporations that are associated with each other in a taxation 
year have filed with the Minister in prescribed form an agreement 
whereby, for the purposes of this section, they allocate an amount to 
one or more of them for the taxation year and the amount so allo- 
cated or the total of the amounts so allocated, as the case may be, is 
$200,000, the business limit for the-year of each of the corporations 
is the amount so allocated to it. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Forms: T2 SCH 23: Agreement among associated Canadian-controlled 
private corporations to allocate the business limit; T2 SCH 49: Agreement 
among associated Canadian-controlled private corporations to allocate the 
expenditure limit. 


(4) Failure to file agreement — If any of the Cana- 
dian-controlled private corporations that are associated 
with each other in a taxation year has failed to file with 
the Minister an agreement as contemplated by subsection 
(3) within 30 days after notice in writing by the Minister’ 
has been forwarded to any of them that such an agreement 
is required for the purpose of any assessment of tax under 
this Part, the Minister shall, for the purpose of this: sec- 
tion, allocate an amount to one or more of them for the 
taxation year. The total amount so allocated must equal 
the least of the amounts that would, if none of the corpo- 
rations were associated with any other corporation during 
the year and if this Act were read without reference to 
subsections (5) and (5.1), be the business limits of the 
corporations for the year. 


Related Provisions: 256(1) — Associated corporations. 


History: Subsec. 125(4) amended by 2003, c. 15, subsec. 79(1), applica- 
ble to 2003 et seq. Subsec. 125(4) formerly read: 


(4) If any of the Canadian-controlled private corporations that are 
associated with each other in a taxation year has failed to file with 
the Minister an agreement as contemplated by subsection (3) within 
30 days after notice in writing by the Minister has been forwarded 
to any of them that such an agreement is required for the purpose of 
any assessment of tax under this Part, the Minister shall, for the pur- 
pose of this section, allocate an amount to one or more of them for 
the taxation year, which amount or the total of which amounts, as 
the case may be, shall equal $200,000, and in any such case, not- 
withstanding subsection (2), the business limit for the year of each 
of the corporations is the amount so allocated to it. 


Selected Cases [subsec. 125(4)]: Deneschuk Building Supplies Ltd. 
v. Canada, [1996] 3 C.T.C. 2039 (TCC) (No time limit within which allo- 
cation to share business limit between associated corporations must be 
filed 1f not demanded by Minister). 


Interpretation Bulletins: IT-73R6: The small business deduction. _ 


(5) Special rules for business limit — Notwithstand- 
ing subsections (2) to (4), 


(a) where a Canadian-controlled. private corporation 
(in this paragraph referred to as the “first corporation”) 
has more than one taxation year ending in the same 
calendar year and it is associated in 2 or more of those 
taxation years with another Canadian-controlled pri- 
vate corporation that has a taxation year ending in that 
calendar year, the business limit of the first corpora- 
tion for each taxation year ending in the calendar year 


1026 


Subdivision b — Computation of Tax: Corporations 


in which it is associated with the other corporation that 
ends after the first such taxation year ending in that 
calendar year is, subject to the application of para- 
graph (b), an amount equal to the lesser of 


(i) its business limit determined under subsection 
(3) or (4) for the first such taxation year ending in 
the calendar year, and 


(11) its business limit determined under subsection 
(3) or (4) for the particular taxation year ending in 
the calendar year; and 


(b) where a Canadian-controlled private corporation 
has a taxation year that is less than 51 weeks, its busi- 
ness limit for the year is that proportion of its business 
limit for the year determined without reference to this 
paragraph that the number of days in the year is of 
365. 

History: The opening words of subsec. 125(5) amended by 1995, c. 3, 


subsec. 35(1), applicable to taxation years that end after June 1994. The 
opening words formerly read: 


(5) Notwithstanding any other provision of this section, 


Para. 125(5)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
63(2), applicable to taxation years ending after December 20, 1991. Para. 
(a) formerly read: 


(a) where a Canadian-controlled private corporation (in this para- 
graph referred to as the “first corporation”) has more than one taxa- 
tion year ending in the same calendar year and it is associated in 
two or more of those taxation years with another Canadian-con- 
trolled private corporation that has a taxation year ending in that 
calendar year, the business limit of the first corporation for each 
taxation year in which it is associated with the other corporation 
ending in that calendar year is, subject to the application of para- 
graph (b), an amount equal to its business limit for the first such 
taxation year determined without reference to paragraph (b); and 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
151R5 (para. 81); Scientific research and experimental development 
expenditures. 


(5.1) Business. limit reduction — Notwithstanding 
subsections (2) to (5), a Canadian-controlled private cor- 
poration’s business limit for a particular taxation. year 
ending in a calendar year is the amount, if any, by which 
its business limit otherwise determined for the particular 
year exceeds the amount determined by the formula 


B 


Aix barons 
$11,250 


where 


A. is the amount that would, but for this subsection, be 
the corporation’s business limit for the particular year; 
and 

B is 

(a) where the corporation is not associated with any 
other corporation in the particular year, the amount 
that would, but for subsections 181.1(2) and (4), be 
the corporation’s tax payable under Part 1.3 for its 
preceding taxation year, and 


(b) where the corporation is associated with one or 
more other corporations in the particular year, the 
total of all amounts each of which would, but for 
subsections 181.1(2) and (4), be the tax payable 
under Part I.3 by the corporation or any such other 
corporation for its last taxation year ending in the 
preceding calendar year. 


Proposed Amendment — 125(5.1)B 


(a) if, in both the particular taxation year and ‘ei 
preceding taxation year, the corporation is not as- 


S. 125(5.1) 


ed with any corporation, the amount that 

a would, ‘but for subsections 181.1(2) and (4), be 

the corporation’s tax payable under Part 1.3 for 
_ ine preceding taxation year, 


(db) if the corporation is not ‘associated with an 
corporation i in the particular taxation year but was 
+. asso more corporations in the 
preceding taxation. year, the amount that would, 
but for subsections 181.1(2) and (4), be the cor- 
-_poration’s t ane a Part ’ b e the ae 
cular taxation age _. 


he © corporation, « or 
' rations, for its. last 


t Hits taxation year the corpora- | 
eee one or more cebercne: cor- 


| Dis se total of all amounts each of which i is he 

taxable capital employed in Canada (within 

_ the meaning assigned by subsection 181.2(1) 

. or 181.3(1) or section 181.4, as the case may 

_ be) of the corporation or of any of the particu- 

lar corporations for its last taxation year that 
ended in the eens calendar ye and 


Eis $10 million, 


applicatisn ‘The February 27, 3004 ahah resistant subsec. 610), 
will amend the description of B in subsec. 125(5.1) to read as above, 
applicable to taxation years that begin after December 20, 2002... 


Technical Notes. (December 20, 2002): A corporation’ s 
entitlement to the small business deduction for a particular tax- 
ation year is determined by reference to, among other things, 
the “business limit” of the corporation for the particular year. 
In broad terms, subsection 125(5.1) reduces the business limit 
of a corporation if tax under Part I.3 of the Act was payable by 
the corporation for its preceding taxation year. If the corpora- 
tion is associated with one or more other corporations in the 
particular year, the provision takes into account the Part 1.3 tax 
payable by it and those other corporations, in each case for 
their last taxation years that ended in the preceding calendar 
year. 


Subsection 125(5.1) is amended to respond better to cases in 
which a corporation is associated with more, fewer or different 
corporations in one taxation year than in the past. Specifically, 
the description of B in the formula in the subsection —a 
description that in effect refers to an amount of tax under Part 
1.3 — will take one of four forms, depending on the corpora- 
tion’s associations in the current and the preceding taxation 
year: | 


* if the corporation is not associated with any other corpora- 
tion in the current year, and was not associated with any 
other corporation in the preceding taxation year, the 
description of B is based on the corporation’s Part I.3 tax 
for the preceding taxation year; 
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* if the corporation is not associated with any other corpora- 
tion in the current year, but was so associated in the preced- 
ing taxation year, the description of B i is based. on ne cor- 
poration’s Part [.3 tax for the current year; _ 


if the corporation is associated in | the current year with one 
year it was associated with all of those jesieoicans ee no : 
others, the description of B is based on the t co hn L a tax 
payable a the ees Nes and ne U of 


if the corperation: is anucned with ee or 
tions in the current ee but in the pes 
£ 


current eae in seach case for 
ded in the preceding calenda 


Related Provisions: 87(2)(j.92) — Amalgamations — continuing cor- 
poration; 127(10.2) — Reduction in SR&ED investment tax credits for 
large corporations; 181.1(1.2), 181.5(1.1), (4.1) — Application of calcula- 
tion to large corporations; 257 — Formula cannot calculate to less than 
zero. 


History: Subsec. 125(5.1) amended by 1996, c. 21, subsec. 26(2), to sub- 
stitute “$11,250” for “$10,000”, applicable 


(a) where a corporation is not associated with any other corporation in 
a particular taxation year and the corporation’s preceding taxation 
year began after February 27, 1995, to the corporation’s particular 
year and subsequent taxation years; and 


(b) where a particular corporation is associated with one or more other 
corporations in a particular taxation year that ends in a calendar year 
and the last taxation year of the particular corporation and of each of 
the other corporations that ended in the preceding calendar year began 
after February 27, 1995, to the particular year and subsequent taxation 
years of the particular corporation. 


For the purpose of applying subsection 125(5.1), the amount that would, 
but for subsecs. 181.1(2) and (4), be a corporation’s tax payable under Part 
1.3 for a taxation year that began before February 28, 1995 shall be deter- 
mined without reference to the 1996, c. 21, s. 47 amendment to subsec. 
1SL1Cw): 


Subsec. 125(5.1) added by 1995, c. 3, subsec. 35(2), applicable to taxation 
years that end after June 1994 except that, in its application to taxation 
years that begin before July 1994, it shall be read as follows: 


(5.1) Notwithstanding subsections (2) to (5), a Canadian-controlled 
private corporation’s business limit for a particular taxation year 
ending in a calendar year is the amount, if any, by which its busi- 
ness limit otherwise determined for the particular year exceeds the 
amount determined by the formula 


B 
$10,000 


€ 
Ax oa 
D 


where 


A is the amount that would, but for this subsection, be the corpo- 
ration’s business limit for the particular year; 


Bis 
(a) where the corporation is not associated with any other 
corporation in the particular year, the lesser of $10,000 and 
the amount that would, but for subsections 181.1(2) and 


(4), be the corporation’s tax payable under Part I.3 for its 
preceding taxation year, and 


(b) where the corporation is associated with one or more 
other corporations in the particular year, the lesser of 
$10,000 and the total of all amounts each of which would, 
but for subsections 181.1(2) and (4), be the tax payable 
under Part I.3 by the corporation or any such other corpora- 
tion for its last taxation year ending in the preceding calen- 
dar year; 


C is the number of days in the particular year that are after June 
1994; and 


Dis the number of days in the particular year. 


Income Tax Act, Part I, Division E 


Subsec. 35(4) of 1995, c. 3 provides that, notwithstanding any other provi- 
sion of the Act or of the amending legislation, nothing in this amendment 
shall affect the amount of interest payable under the Act in respect of a 
corporation for any period or part thereof that is before July 1994. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 


ISIRS (para. 81): Scientific research and experimental development 
expenditures. 


(6) Corporate partnerships — Where in a taxation 
year a corporation is a member of a particular partnership 
and in the year the corporation or a corporation with 
which it is associated in the year is a member of one or 
more other partnerships and it may reasonably be consid- 
ered that one of the main reasons for the separate exis- 
tence of the partnerships is to increase the amount of a 
deduction of any corporation under subsection (1), the 
specified partnership income of the corporation for the 
year shall, for the purposes of this section, be computed in 
respect of those partnerships as if all amounts each of 
which is the income of one of the partnerships for a fiscal 
period ending in the year from an active business carried 
on in Canada were nil except for the greatest of those 
amounts. 


Related Provisions: 125(6.1) — Corporation deemed member of part- 
nership; 125(6.2) — Specified partnership income deemed nil. 


(6.1) Corporation deemed member of partner- 
ship — For the purposes of this section, a corporation 
that is a member, or is deemed by this subsection to be a 
member, of a partnership that is a member of another 
partnership shall be deemed to be a member of the other 
partnership and the corporation’s share of the income of 
the other partnership for a fiscal period shall be deemed to 
be equal to the amount of that income to which the corpo- 
ration was directly or indirectly entitled. 


(6.2) Specified partnership income deemed nil — 
Notwithstanding any other provision of this section, 
where a corporation is a member of a partnership that was 
controlled, directly or indirectly in any manner whatever, 
by one or more non-resident persons, by one or more pub- 
lic corporations (other than a prescribed venture capital 
corporation) or by any combination thereof at any time in 
its fiscal period ending in a taxation year of the corpora- 
tion, the income of the partnership for that fiscal period 
from an active business carried on in Canada shall, for the 
purposes of computing the specified partnership income 
of a corporation for the year, be deemed to be nil. 


Related Provisions: 125(6.3) — Partnership deemed to be controlled; 
256(5.1), (6.2) — Controlled directly or indirectly. 


Regulations: 6700 (prescribed venture capital corporation). 


(6.3) Partnership deemed to be controlled — For 
the purposes of subsection (6.2), a partnership shall be 
deemed to be controlled by one or more persons at any 
time if the total of the shares of that person or those per- 
sons of the income of the partnership from any source for 
the fiscal period of the partnership that includes that time 
exceeds 1/2 of the income of the partnership from that 
source for that period. 


(7) Definitions — In this section, 


‘“‘active business carried on by a corporation’? means 
any business carried on by the corporation other than a 
specified investment business or a personal services busi- 
ness and includes an adventure or concern in the nature of 
trade; 

Related Provisions: 129(6) — Investment income from associated cor- 


poration deemed to be active business income; 248(1) — Definition of 
“active business” for purposes other than s. 125. 
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Selected Cases [subsec. 125(7)‘active business”]: McCutcheon 
Farms Ltd. v. MNR, [1991] 1 C.T.C. 50 (FCTD) (Interest on deposits not 
active business income). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
243R4: Dividend refund to private corporations. 


*“Canadian-controlled private corporation’ means a 
private corporation that is a Canadian corporation other 
than 


(a) a corporation controlled, directly or indirectly in 
any manner whatever, by one or more non-resident 
persons, by one or more public corporations (other 
than a prescribed venture capital corporation), by one 
or more corporations described in paragraph (c), or by 
any combination of them, 


(b) a corporation that would, if each share of the capi- 
tal stock of a corporation that is owned by a non-resi- 
dent person, by a public corporation (other than a pre- 
scribed venture capital corporation), or by a 
corporation described in paragraph (c) were owned by 
a particular person, be controlled by the particular per- 
son, or 


(c) a corporation a class of the shares of the capital 
stock of which is listed on a prescribed stock 
exchange; 


Related Provisions: 136 — Co-operative corporation may be private 
corporation for purposes of s. 125; 137(7) — Credit union may be private 
corporation for purposes of s. 125; 248(1)“Canadian-controlled private 
corporation” — Definition applies to entire Act; 251(5) — Control by re- 
lated groups, options, etc.; 256(5.1), (6.2)— Controlled directly or 
indirectly. 


History: The definition “Canadian-controlled private corporation” in sub- 
sec. 125(7) amended by 2001, c. 17, subsec. 113(2), applicable to taxation 
years that begin after 1999. The definition formerly read: 


“Canadian-controlled private corporation” means a private corpora- 
tion that is a Canadian corporation other than a corporation 


(a) controlled, directly or indirectly in any manner whatever, by 
one or more non-resident persons, by one or more public corpo- 
rations (other than a prescribed venture capital corporation), or 
by any combination thereof, 


(b) that would, if each share of the capital stock of a corporation 
that is owned by a non-resident person or a public corporation 
(other than a prescribed venture capital corporation) were 
owned by a particular person, be controlled by the particular 
person, or 


(c) aclass of the shares of the capital stock of which is listed on 
a prescribed stock exchange; 


The definition “Canadian-controlled private corporation” in subsec. 125(7) 
amended by 1998, c. 19, subsec. 145(2), applicable after 1995. The defini- 
tion formerly read: 


“Canadian-controlled private corporation” means a private corpora- 
tion that is a Canadian corporation other than a corporation con- 
trolled, directly or indirectly in any manner whatever, by one or 
more non-resident persons, by one or more public corporations 
(other than a prescribed venture capital corporation) or by any com- 
bination thereof; 


Selected Cases [Subsec. 125(7)“Canadian-controlled private 
corporation” ]: Mimetix Pharmaceuticals Inc. v. R., [2003] 3 C.T.C. 72 
(FCA) (U.S. parent company had de facto control in 50-50 shareholding); 
Silicon Graphics Ltd. v. R., (2002] 3 C.T.C. 527 (FCA) (Company was 
CCPC even when majority of shares owned by non-residents, where no 
common connection between them or inference that they acted together); 
Parthenon Investments Ltd. v. R., [1997] 3 C.T.C. 152 (FCA) (Interposi- 
tion of U.S. company in corporate chain did not destroy CCPC status 
where ultimate control held by Canadian residents); Scandia Plate v. R., 
[1982] C.T.C. 431 (FCTD) (Taxpayer not Canadian-controlled private 
corporation when ownership of shares passing from non-resident parent to 
resident manager retained until following taxation year). 


Regulations: 3200, 3201 (prescribed stock exchanges); 6700 (prescribed 
venture capital corporation). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
113R4: Benefits to employees — stock options; IT-243R4: Dividend re- 


S. 125(7) per 


fund to private corporations; IT-458R2: Canadian-controlled private cor- 
poration; IT-484R2: Business investment losses. 


I.T. Technical News: No. 3 (Canadian-controlled private corporation); 
No. 16 (Parthenon Investments case); No. 25 (Silicon Graphics case and 
para. (b)). 


‘income of the corporation for the year from an active 
business” means the total of 


(a) the corporation’s income for the year from an ac- 
tive business carried on by it including any income for 
the year pertaining to or incident to that business, 
other than income for the year from a source in Can- 
ada that is a property (within the meaning assigned by 
subsection 129(4)), and 


(b) the amount, if any, included under subsection 
12(10.2) in computing the corporation’s income for 
the year; 
Related Provisions: 129(6) — Investment income from associated cor- 
poration deemed to be active business income. 


History: Para. (a) of the definition “income of the corporation for the year 
from an active business” in subsec. 125(7) amended by 1996, c. 21, sub- 
sec. 26(3), applicable to taxation years that end after June 1995. Para. (a) 
formerly read: 


(a) the corporation’s income for the year from an active business 
carried on by it including any income for the year pertaining to or 
incident to that business, other than income for the year from a 
source in Canada that is a property (within the meaning assigned by 
subsection 129(4.1)), and 


The definition “income of the corporation...” in subsec. 125(7) amended 
by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 63(3), applicable to 1991 ef 
seq. That definition formerly read: 


“income of the corporation for the year from an active business” 
means the income of the corporation for the year from an active 
business carried on by it including any income for the year pertain- 
ing to or incident to that business, but does not include income for 
the year from a source in Canada that is a property (within the 
meaning assigned by subsection 129(4.1)); 


Selected Cases [Subsec. 125(7)“income of the corporation for 
the year from an active business”]: Jrving Oil Ltd. v. R., [2000] 3 
C.T.C. 2823 (TCC) (Tax refund may constitute active business income). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
243R4: Dividend refund to private corporations. 


‘“‘personal services business” carried on by a corporation 
in a taxation year means a business of providing services 
where 


(a) an individual who performs services on behalf of 
the corporation (in this definition and paragraph 
18(1)(p) referred to as an “incorporated employee’), 
or 


(b) any person related to the incorporated employee 


is a specified shareholder of the corporation and the. in- 
corporated employee would reasonably be regarded as an 
officer or employee of the person or partnership to whom 
or to which the services were provided but for the exis- 
tence of the corporation, unless 


(c) the corporation employs in the business throughout 
the year more than five full-time employees, or 


(d) the amount paid or payable to the corporation in 
the year for the services is received or receivable by it 
from a corporation with which it was associated in the 
year; 
Related Provisions: 18(1)(p) — Limitation on deductions from per- 
sonal services business income; 122.3(1.1) — Restriction on overseas em- 
ployment tax credit for incorporated. employee; 207.6(3) — Retirement 
compensation arrangement for incorporated employee; 248(1)‘‘personal 
services business” — Definition applies to entire Act. 
Selected Cases [subsec. 125(7)“personal services business” ]: 
Hughes & Co. Holdings Ltd. v. MNR, [1994] 2 C.T.C. 170 (FCTD) 
(“More than five employees” means at least six employees). 
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Interpretation Bulletins: [T-73R6: The small business deduction; IT- 
168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-189R2: Corporations used by practising members of professions; 
IT-406R2: Tax payable by an inter vivos trust; IT-421R2: Benefits to indi- 
viduals, corporations and shareholders from loans or debt. 


Forms: CPT-1: Request for a ruling as to the status of a worker under the 
Canada Pension Plan or Employment Insurance Act. 


“specified investment business” carried on by a corpora- 
tion in a taxation year means a business (other than a bus- 
iness carried on by a credit union or a business of leasing 
property other than real property) the principal purpose of 
which is to derive income (including interest, dividends, 
rents and royalties) from property but, except where the 
corporation was a prescribed labour-sponsored venture 
capital corporation at any time in the year, does not in- 
clude a business carried on by the corporation in the year 
where 


(a) the corporation employs in the business throughout 
the year more than 5 full-time employees, or 


(b) any other corporation associated with the corpora- 
tion provides, in the course of carrying on an active 
business, managerial, administrative, financial, main- 
tenance or other similar services to the corporation in 
the year and the corporation could reasonably be ex- 
pected to require more than 5 full-time employees if 
those services had not been provided; 
Related Provisions: 95(1) — Analogous definition of “investment bus- 
iness” for FAPI purposes; 125(7)‘active business” — No small business 
deduction for specified investment business; 129(4)“income” — Dividend 
refund available for income from specified investment business; 129(6) — 
Income from associated corporation deemed to be active business income; 
248(1)“specified investment business” — Definition applies to entire Act. 


History: The definition “specified investment business” in subsec. 125(7) 
amended by 1998, c. 19, subsec. 145(3), applicable to 1995 et seg. The 
definition formerly read: 


“specified investment business” carried on by a corporation in a tax- 
ation year means a business (other than a business carried on by a 
credit union or a business of leasing property other than real pro- 
perty) the principal purpose of which is to derive income from pro- 
perty (including interest, dividends, rents or royalties), unless 


(a) the corporation employs in the business throughout the year 
more than five full-time employees, or 


(b) in the course of carrying on an active business, any other 
corporation associated with it provides managerial, administra- 
tive, financial, maintenance or other similar services to the cor- 
poration in the year and the corporation could reasonably be ex- 
pected to require more than five full-time employees if those 
services had not been provided; 


Selected Cases [subsec. 125(7)“specified investment 
business”]: Lerric Investments Corp. v. R., [2001] 2 C.T.C. 84 (FCA); 
aff’ g [1999] 2 C.T.C. 2714 (TCC) (No double-counting of employees for 
purposes of “specified investment business” test). 


Reguiations: 6701 


corporation). 

interpretation Bulletins: IT-73R6: The small business deduction; IT- 
189R2: Corporations used by practising members of professions; IT- 
243R4: Dividend refund to private corporations; IT-406R2: Tax payable 
by an inter vivos trust. 


(prescribed labour-sponsored venture capital 


“specified partnership income” of a corporation for a 
taxation year means the amount determined by the 
formula 


A+B 


where 


A is the total of all amounts each of which is an amount 
in respect of a partnership of which the corporation 
was a member in the year equal to the lesser of 


(a) the total of all amounts each. of which is an 
amount in respect of an active business carried on 


Income Tax Act, Part I, Division E 


in Canada by the corporation as a member of the 
partnership determined by the formula 


G-H 
where 


G is the total of all amounts each of which is the 
corporation’s share of the income (determined 
in accordance with subdivision j of Division B) 
of the partnership for a fiscal period of the busi- 
ness that ends in the year or an amount included 
in the corporation’s income for the year from 
the business because of subsection 34.2(5), and 


H is the total of all amounts deducted in comput- 
ing the corporation’s income for the year from 
the business (other than amounts that were de- 
ducted in computing the income of the partner- 
ship from the business), and 


(b) the amount determined by the formula 


Ba oii 
IC 


where 


K is the total of all amounts each of which is the 
corporation’s share of the income (determined 
in accordance with subdivision j of Division B) 
of the partnership for a fiscal period ending in 
the year from an active business carried on in 
Canada, 


L is the total of all amounts each of which is the 
income of the partnership for a fiscal period re- 
ferred to in paragraph (a) from an active busi- 
ness carried on in Canada, and 


M is the lesser of 


(1) [for taxation years that begin after 2004: | 
$300,000, and | 


(11) the product obtained when [for taxation 
years that begin after 2004:] $822 is multi- 
plied by the total of all amounts each of 
which is the number of days in a fiscal pe- 
riod of the partnership that ends in the year, 
and 


Bis the lesser of 


(a) the total of the amounts determined in respect 
of the corporation for the year under subparagraphs 
(1)(a)(iii) and (iv), and 

(b) the total of all amounts each of which is an 
amount in respect of a partnership of which the 
corporation was a member in the year equal to the 
amount determined by the formula 


N-O 
where 
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N is the amount determined in respect of the part- 
nership for the year under paragraph (a) of the 
description of A, and 


O is the amount determined in respect of the part- 
nership for the year under paragraph (b) of the 
description of A; 

Related Provisions: 125(6)— Corporate partnerships; 125(6.2) — 
Specified partnership income deemed nil; 257 — Formula amounts cannot 


calculate to less than zero. See additional Related Provisions at end of s. 
125) 


History: The description of M in subsec. 125(7) amended by 2003, c. 15, 
subsec. 79(2), applicable to 2003 et seq. except that, for taxation years that 
begin before 2006, the references to “$300,000” and “$822” are to be read 


(a) for fiscal periods of a partnership that end in a corporation’s 2003 
taxation year, as “$225,000” and “$617”, respectively; 

(b) for fiscal periods of a partnership that end in a corporation’s 2004 
taxation year, as “$250,000” and “$685”, respectively; and 


(c) for fiscal periods of a partnership that end in a corporation’s 2005 
taxation year, as “$275,000” and “$754”, respectively. 


The description of M formerly read: 
M_eis the lesser of 
(i) $200,000 and 


(ii) the product obtained when $548 is multiplied by the to- 
tal of all amounts each of which is the number of days con- 
tained in a fiscal period of the partnership ending in the 
year, and 


The description of G in the definition “specified partnership income” in 
subsec. 125(7) amended by 1996, c. 21, subsec. 26(4), applicable to 1995 
et seq. The description of G formerly read: 


Gis the total of all amounts each of which is the corporation’s 
share of the income (determined in accordance with subdivision 
j of Division B) of the partnership for a fiscal period ending in 
the year from the business, and 


Para. (a) of the description of A, and the description of K, in the definition 

“specified partnership income” in subsec. 125(7) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsecs. 100(1), (2) applicable to 1985 et seq. Those 
portions formerly read: 


(a) the total of all amounts each of which is the corporation’s share 
of the income (determined in accordance with subdivision j of Divi- 
sion B) of the partnership for a fiscal period ending in the year from 
an active business carried on in Canada by it as a member of the 
partnership, and 


K is the amount determined under paragraph (a), 


Interpretation Bulletins: IT-73R6: The small business deduction. 


“specified partnership loss” of a corporation for a taxa- 
tion year means the total of all amounts each of which is 
an amount in respect of a partnership of which the corpo- 
ration was a member in the year determined by the 
formula 


A+B 

where 

A is the total of all amounts each of which is the corpo- 
ration’s share of the loss (determined in accordance 
with subdivision j of Division B) of the partnership for 
a fiscal period ending in the year from an active busi- 
ness carried on in Canada by the corporation as a 
member of the partnership, and 

B is the total of all amounts each of which is an amount 
determined by the formula 


G+ iH 
where 


G is the amount determined for H in the definition 
“specified partnership income” in this subsection 
for the year in respect of the corporation’s income 


S. 125.1(1)(b) (ii) 


from an active business carried on in Canada by 
the corporation as a member of the partnership, and 


H is the amount determined for G in the definition 
“specified partnership income” in this subsection 
for the year in respect of the corporation’s share of 
the income from the business. 


Related Provisions: 257 — Formula amount cannot calculate to less 
than zero. 


History: The definition “specified partnership loss” in subsec. 125(7) 
substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 100(3), applicable 
to 1985 et seg. That definition formerly read: 


“specified partnership loss” of a corporation for a taxation year 
means the total of all amounts each of which is an amount in respect 
of a partnership of which the corporation was a member in the year 
equal to the corporation’s share of a loss (determined in accordance 
with subdivision j of Division B) of the partnership for a fiscal pe- 
riod ending in the year from an active business carried on in Canada 
by it as a member of the partnership. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Related Provisions [subsec. 125(7)]: 48.1 — Election to trigger cap- 
ital gains exemption on ceasing to be CCPC. 


(8)-(15) [Repealed under former Act] 


Definitions [s. 125]: “active business” — 125(7) (see also “income from 
..), 248(1); “amount”, “assessment” — 248(1); ‘associated’ — 256; 
; “business limit” — 125(2)-(5); “calendar year’ — 
Interpretation Act 37(1)(a); “Canada” — 255; “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “carrying on business” — 253; 
“class” — 248(6); “ 
“corporation” — 248(1), Interpretation Act 35(1); “credit union” 
137(6), 248(1); “dividend”, “employee” — 248(1); “fiscal period” — 
249(2)(b), 249.1; “ “income from active business” — 
125(7); “incorporated employee” — 125(7); “Minister”, “non-resident” — 
248(1); “Parliament” — Interpretation Act 35(1); “person” — 248(1); 
“personal services business” — 125(7), 248(1); “prescribed” — 248(1); 
“prescribed labour-sponsored venture capital corporation” — Reg. 6701; 
“prescribed stock exchange” — 248(29), Reg. 3200, 3201; “prescribed 
venture capital corporation” — Reg. 6700; “private corporation” — 89(1), 
136, 248(1); “property” — 248(1); “public corporation” — 89(1), 248(1); 
“share” — 248(1); “specified investment business” — 125(7), 248(1); 
“specified partnership income’, “specified partnership loss” — 125(7); 
“taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); 
“taxation year’ — 249; “writing” — Interpretation Act 35(1). 


125.1 (1) Manufacturing and processing profits 
deductions [M&P credit] — There may be deducted 
from the tax otherwise payable under this Part by a corpo- 
ration for a taxation year an amount equal to 7% of the 
lesser of 


(a) the amount, if any, by which the corporation’s Ca- 
nadian manufacturing and processing profits for the 
year exceed, where the corporation was a Canadian- 
controlled private corporation throughout the year, the 
least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the 
year, and 


(b) the amount, if any, by which the corporation’s tax- 
able income for the year exceeds the total of 


(1) where the corporation was a Canadian-con- 
trolled private corporation throughout the year, the 
least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the 
year, 


(ii) '/ of the total of the amounts that would be 
deductible under subsection 126(2) from the tax for 
the year otherwise payable under this Part by the 
corporation if those amounts were determined 
without reference to section 123.4, and 
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Proposed Amendment — 125.1(1)(b)(ii) 


(ii) 3 times the total of the amounts that would be 
deductible under subsection 126(2) from the tax 
for the year otherwise payable under this Part by 
the corporation if those amounts were determined 
without reference to section 123.4, and 


Application: The February 27, 2004 draft legislation, bee 62(1), 
will amend subpara. 125. 1(1)(b)Gi) to read as above, applicable to 2003 
et seq. 


Technical Notes: Subsection 125. 1d) provides the. bas oO 
rules for the calculation of a corporation’s manufacturing and 
processing profits deduction. The deduction for a given taxa- 
tion year is the lesser of two amounts, one of which is the cor- _ 
poration’s taxable income less certain other amounts. One of _ 
these other amounts, described in subparagraph 125. 1(b) (ii), - 
the grossed up amount “ the corporation’ Ss se ae credits 


the corporation’s FTCs are grossed up by a factor of 10/4, 
which assumes this income was subject to tax ata rate of 40%. | 


Subparagraph 125.1(1)(b)(ii) is amended to adjust this aC 
reflect recent reductions to income tax rates. The new 
will be 3, which implies an assumed tax rate oF 33% « 
eign source business income. oe 


(111) where the corporation was a Canadian-con- 
trolled private corporation throughout the year, its 
aggregate investment income for the year (within 
the meaning assigned by subsection 129(4)). 


Selected Cases [para. 125.1(1)(b)]: Lehman Bookbinding Ltd. v. 
MNR, [1995] 2 C.T.C. 129 (FCTD) (Critical element was not whether 
there was manufacturing and processing, but whether activity was in re- 
spect of goods for sale). 


Related Provisions: 123.2(a) — Corporate surtax applies to total tax 
before claiming M&P deduction; 125.1(2) — Credit for generating electri- 
cal energy; 136(1) — Cooperative can be private corporation for purposes 
of 125.1; 137(7) — Credit union can be private corporation for purposes 
of 125.1; 182 — Manufacturing of tobacco — surtax. 


History: Subpara. 125.1(1)(b)(ii) amended by 2001, c. 17, subsec. 114(1), 
applicable to 2001 et seg. The subpara. formerly read: 


(ii) '% of the total of amounts deducted under subsection 126(2) 
from the tax for the year otherwise payable under this Part by the 
corporation, and 


Subpara. 125.1(1)(b)(Gii1) amended by 1996, c. 21, s. 27, applicable to taxa- 
tion years that end after June 1995. Subpara. (iii) formerly read: 


(111) where the corporation was a Canadian-controlled private corpo- 
ration throughout the year, the amount determined under clause 
129(3)(a)G)(B) in respect of the corporation for the year. 


That portion of subsec. 125.1(1) preceding para. (a) amended to substitute 
“7% for “5%” by 1994, c. 7, Sch. VIII (1993, c. 24), s. 64, applicable to 
1993 et seq. except that, in its application to taxation years commencing 
before 1994, the reference in the subsec. to “7%” shall be read as a refer- 
ence to the total of 


(a) that proportion of 5% that the number of days in the year that are 
before 1993 is of the number of days in the year, 


(b) that proportion of 6% that the number of days in the year that are 
in 1993 is of the number of days in the year, and 


(c) that proportion of 7% that the number of days in the year that are 
after 1993 is of the number of days in the year. 


Selected Cases [subsec. 125.1(1)]: Jrving Oil Ltd. y. R., [2002] 1 
C.T.C. 191 (FCA); aff’ g [2000] 3 C.T.C. 2823 (TCC) (Refund interest on 
taxes paid under protest was active business income); Allarcom Pay 
Television Ltd. v. R., [2000] 1 C.T.C. 273 (FCA); aff’g [1996] 3 C.T.C. 
2608 (TCC) (Cable TV contracts were supply of services, not goods); 
Publi-Hebdos Inc. v. Canada, [1995] 2 C.T.C. 330 (FCTD) (Free newspa- 
pers not held for sale or lease); Tenneco Canada Inc. v. Canada, [1991] | 
C.T.C. 323 (FCA) (Taxpayer carrying on servicing business not manufac- 
turing or processing goods for sale in Canada); Nowsco Well Service Ltd. 
v. Canada, [1990] 1 C.T.C. 416 (FCA) (Taxpayer in well-servicing busi- 
ness allowed to claim manufacturing and processing deduction); Dixie X- 
Ray Associates Ltd. v. R., [1988] 1 C.T.C. 69 (FCTD) (Manufacturing and 
processing credit disallowed when substance of business is provision of 
services); Canadian Marconi Co. v. R., [1986] 2 C.T.C. 465 (SCC) (Short- 


term investment earnings are income from active business; “Canadian 
manufacturing and processing profits” not restricted to income from man- 
ufacturing or processing); Levi Strauss of Canada Inc. v. R., [1982] C.T.C. 
65 (FCA) (Manufacturing and processing deduction reduced when ser- 
vices rendered by contractor not considered as taxpayer's “cost of 
labour’). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and 
processing profits — reduced rate of corporate tax. 


Forms: T2 SCH 27: Calculation of Canadian manufacturing and process- 
ing profits; T2 SCH 300: Newfoundland manufacturing and processing 
profits tax credit; T2 SCH 320: PEI manufacturing and processing profits 
tax credit; T2 SCH 321: PEI corporate investment tax credit; T2 SCH 344: 
Nova Scotia manufacturing and processing investment tax credit; T2 SCH 
381: Manitoba manufacturing and processing tax credit; T2 SCH 401: Sas- 
katchewan manufacturing and processing tax credit; T2 SCH 402: Sas- 
katchewan manufacturing and processing investment tax credit; T2 SCH 
404: Saskatchewan manufacturing and processing profits tax reduction; T2 
SCH 426: B.C. manufacturing and processing tax credit; T2 SCH 440: 
Yukon manufacturing and processing profits tax credit; T2 SCH 460: 
NWT investment tax credit; T2 SCH 480: Nunavut Territory investment 
tax credit; T86: Manitoba manufacturing investment tax credit. 


(2) Electrical energy and steam — A corporation 
that generates electrical energy for sale, or produces 
steam for sale, in a taxation year may deduct from its tax 
otherwise payable under this Part for the year 7% of the 
amount determined by the formula 


A-B 
where 
A is the amount, if any, that would, if the definition 


“manufacturing or processing” in subsection (3), and- 


in subsection 1104(9) of the Income Tax Regulations, 
were read without reference to paragraph (h) of those 
definitions (other than for the purpose of applying sec- 
tion 5201 of the Income Tax Regulations) and if sub- 
section (5) applied for the purpose of subsection (1), 
be the lesser of 


(a) the amount determined under paragraph (1)(a) 
in respect of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) 
in respect of the corporation for the year; and 


B is the amount, if any, that is the lesser of 


(a) the amount determined under paragraph (1)(a) 
in respect of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) 
in respect of the corporation for the year. 


Related Provisions: 125.1(5) — Interpretation; 257 — Formula cannot 
calculate to less than zero. 


History: The portion of subsec. 125.1(2) before the formula amended by 
2001, c. 17, subsec. 114(2), applicable to taxation years that end after 
1999 except that, in its application to such a taxation year that begins 
before 2002, the reference to “7%” shall be read as a reference to the total 
of 


(a) 0% multiplied by the number of days in the year that are before 
1999, 


(b) in the case of a corporation that in 1999 generated electrical en- 
ergy for sale, or produced steam for use in the generation of electrical 
energy for sale, that proportion of 1% that the number of days in the 
taxation year that are in the 1999 calendar year is of the number of 
days in the taxation year, 


(c) in the case of a corporation to which para. (b) does not apply, 0% 
multiplied by the number of days in the taxation year that are in the 
1999 calendar year, 


(d) that proportion of 3% that the number of days in the taxation year 
that are in the 2000 calendar year is of the number of days in the 
taxation year, 


(e) that proportion of 5% that the number of days in the taxation year 
that are in the 2001 calendar year is of the number of days in the 
taxation year, 
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(f) that proportion of 7% that the number of days in the taxation year 
that are in the 2002 calendar year is of the number of days in the 
taxation year, and 


(g) that proportion of 7% that the number of days in the taxation year 
that are in the 2003 calendar year is of the number of days in the 
taxation year. 


That portion formerly read: 


(2) Generating electrical energy for sale — A corporation that 
generates electrical energy for sale, or produces steam for use in the 
generation of electrical energy for sale, in a taxation year may de- 
duct from its tax otherwise payable under this Part for the year 7% 
of the amount determined by the formula 


Subsec. 125.1(2) added by 2000, c. 19, subsec. 34(1), applicable to taxa- 
tion years that end after 1998 except that, in its application to such a taxa- 
tion year that begins before 2002, the reference to “7%” shall be read as a 
reference to the total of 


(a) 0% multiplied by the number of days in the year that are before 
1999, 


(b) that proportion of “1%” that the number of days in the taxation 
year that are in the year is of the number of days in the taxation year, 


(c) that proportion of “3%” that the number of days in the taxation 
year that are in the 2000 calendar year is of the number of days in the 
taxation year, 


(d) that proportion of “5%” that the number of days in the taxation 
year that are in the 2001 calendar year is of the number of days in the 
taxation year, 


(e) that proportion of “7%” that the number of days in the taxation 
year that are in the 2002 calendar year is of the number of days in the 
taxation year, and 


(f) that proportion of “7%” that the number of days in the taxation 
year that are in the 2003 calendar year is of the number of days in the 
taxation year. 


(3) Definitions — In this section, 


*‘Canadian manufacturing and processing profits” of a 
corporation for a taxation year means such portion of the 
total of ali amounts each of which is the income of the 
corporation for the year from an active business carried 
on in Canada as is determined under rules prescribed for 
that purpose by regulation made on the recommendation 
of the Minister of Finance to be applicable to the manu- 
facturing or processing in Canada of goods for sale or 
lease; and 


Selected Cases [subsec. 125.1(3)“Canadian manufacturing and 
processing profits”]: Mont-Sutton Inc. v. R., [2000] 1 C.T.C. 311 
(FCA) (No “rental” of snow at ski resort; “surface construction” 
considered); Industrial Forestry Service Ltd. v. MNR, [1992] 1 C.T.C. 
2182 (TCC) (Creation of digital maps and aerial triangulation qualified for 
manufacturing and processing deduction); Crown Tire Service Ltd. v. R., 
[1983] C.T.C. 412 (FCTD) (Repair contracts where ownership of equip- 
ment retained by customers do not constitute manufacturing or processing 
of goods for sale or lease); R. v. McGraw-Hill Ryerson Ltd., [1982] C.T.C. 
167 (FCA) (Taxpayer retaining control over quality of products allowed to 
claim manufacturing and processing deduction); Canadian Clyde Tube 
Forgings Ltd. v. R., [1982] C.T.C. 21 (FCA) (Amount paid to contractor 
for service not normally rendered by taxpayer’s employees not included in 
“cost of labour”); Canadian Wirevision Ltd. v. R., [1979] C.T.C. 122 
(FCA) (Taxpayer not entitled to deduction since television and radio sig- 
nals not “goods”); St. Catharines Standard Ltd. v. R., [1978] C.T.C. 258 
(FCTD) (Salaries to employees of newspaper publisher included in calcu- 
lation of manufacturing and processing credit). 


Regulations: 5200-5204 (Canadian manufacturing and processing 
profits). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and 


processing profits — reduced rate of corporate tax. 
“manufacturing or processing” does not include 
(a) farming or fishing, 
(b) logging, 
(c) construction, 


S. 125.1(3) man 


(d) operating an oil or gas well or extracting petroleum 
or natural gas from a natural accumulation of petro- 
leum or natural gas, 


(e) extracting minerals from a mineral resource, 


(f) processing 


(1) ore (other than iron ore or tar sands ore) from a 
mineral resource located in Canada to any stage 
that is not beyond the prime metal stage or its 
equivalent, 


(ii) iron ore from a mineral resource located in 
Canada to any stage that is not beyond the pellet 
stage or its equivalent, or 


(iii) tar sands ore from a mineral resource located 
in Canada to any stage that is not beyond the crude 
oil stage or its equivalent, 


(g) producing industrial minerals, 


(h) producing or processing electrical energy or steam, 
for sale, 


(i) processing natural gas as part of the business of 
selling or distributing gas in the course of operating a 
public utility, 

(j) processing heavy crude oil recovered from a natural 
reservoir in Canada to a stage that is not beyond the 
crude oil stage or its equivalent, 


(k) Canadian field processing, or 


(1) any manufacturing or processing of goods for sale 
or lease, if, for any taxation year of a corporation in 
respect of which the expression is being applied, less 
than 10% of its gross revenue from all active busi- 
nesses carried on in Canada was from 


(i) the selling or leasing of goods manufactured or 
processed in Canada by it, and 


(ii) the manufacturing or processing in Canada of 
goods for sale or lease, other than goods for sale or 
lease by it. 


Related Provisions: 127(11)(a)— Meaning of “manufacturing or 
processing” for investment tax credit purposes; Reg. 1104(9) — Definition 
of manufacturing or processing for Class 29 purposes. 


History: Paras. (d) to (k) of the definition “manufacturing or processing” 
in subsec. 125.1(3) amended by 1997, c. 25, s. 33, applicable to taxation 
years that begin after 1996. Paras. (d) to (k) formerly read: 


(d) operating an oil or gas well, extracting petroleum or natural gas 
from a natural accumulation thereof or processing heavy crude oil 
recovered from a natural reservoir in Canada to a stage that is not 
beyond the crude oil stage or its equivalent, 


(e) extracting minerals from a mineral resource, 


(f) processing ore (other than iron ore or tar sands) from a mineral 
resource located in Canada to any stage that is not beyond the prime 
metal stage or its equivalent, 


(g) processing iron ore from a mineral resource located in Canada to 
any stage that is not beyond the pellet stage or its equivalent, 


(h) processing tar sands from a mineral resource located in Canada 
to any stage that is not beyond the crude oil stage or its equivalent, 


(i) producing industrial minerals other than sulphur produced by 
processing natural gas, 
(j) producing or processing electrical energy or steam, for sale, 
(k) processing gas, if such gas is processed as part of the business of 
selling or distributing gas in the course of operating a public utility, 
or 
Paras. (f) to (h) of “manufacturing or processing” in subsec. 125.1(3) 
amended by 1994, c. 7, Sch. II (1991, c. 49), s. 101, to add “located in 
Canada” in (f) and (g) and “from a mineral resource located in Canada” in 
(h), applicable to 1990 et seq. 
Selected Cases [subsec. 125.1(3)“manufacturing or 
processing”]: Mont-Sutton Inc. v. R., [2000] 1 C.T.C. 311 (FCA) (No 
“rental” of snow at ski resort; “surface construction” considered); Qit-Fer 
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et Titane Inc. v. Canada, {1996] 2 C.T.C. 30 (FCA) (Gerund and infinitive 
forms of verbs have same meaning); R. v. Nova Construction Co. Ltd., 
[1986] 1 C.T.C. 68 (FCA) (Credit refused where profits from product not 
derived from manufacturing or processing); Halliburton Services Ltd. v. 
R., [1985] 2 C.T.C. 52 (FCTD) (Profit on processing of product consid- 
ered manufacturing or processing profit); Nova Scotia Sand and Gravel 
Ltd. v. R., [1980] C.T.C. 378 (FCA) (Taxpayer excavating sand and gravel 
allowed manufacturing and processing credit). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-145R: 
Canadian manufacturing and processing profits — reduced rate of corpo- 
rate tax; IT-411R: Meaning of “construction”. 


1.T. Technical News: No. 8 (pre-delivery service of new vehicles); No. 
19 (Canadian manufacturing and processing profits — change to Interpre- 
tation Bulletin IT-145R). 


(4) Determination of gross revenue — For the pur- 
poses of paragraph (1) of the definition “manufacturing or 
processing” in subsection (3), where a corporation was a 
member of a partnership at any time in a taxation year, 


(a) there shall be included in the gross revenue of the 
corporation for the year from all active businesses car- 
ried on in Canada, that proportion of the gross revenue 
from each such business carried on in Canada by 
means of the partnership, for the fiscal period of the 
partnership coinciding with or ending in that year, that 
the corporation’s share of the income of the partner- 
ship from that business for that fiscal period is of the 
income of the partnership from that business for that 
fiscal period; and 


(b) there shall be included in the gross revenue of the 
corporation for the year from all activities described in 
subparagraphs (1)(i) and (1) of the definition “manu- 
facturing or processing” in subsection (3), that propor- 
tion of the gross revenue from each such activity en- 
gaged in in the course of a business carried on by 
means of the partnership, for the fiscal period of the 
partnership coinciding with or ending in that year, that 
the corporation’s share of the income of the partner- 
ship from that business for that fiscal period is of the 
income of the partnership from that business for that 
fiscal period. 


(5) Interpretation — For the purpose of the description 
of A in subsection 125.1(2) and for the purpose of apply- 
ing the Income Tax Regulations (other than section 5201 
of the Regulations) to that subsection other than the 
description of B, 


(a) electrical energy and steam are deemed to. be 
goods; and 


(b) the generation of electrical energy for sale, and the 
production of steam for sale, are deemed to be, subject 
to paragraph (1) of the definition “manufacturing or 
processing” in subsection (3), manufacturing or 
processing. 
History: Paras. 125.1(5)(a) and (b) amended by 2001, c. 17, subsec. 
114(3), applicable’ to taxation years that end after 1999. Those paras. for- 
merly read: 
(a) electrical energy is deemed to be a good; and 


(b) the generation of electrical energy for sale, or the production of 
steam for use in the generation of electrical energy for sale, is 
deemed to be, subject to paragraph (1) of the definition “manufactur- 
ing or processing” in subsection (3), manufacturing or processing. 


Subsec. 125.1(5) added by 2000, c. 19, subsec. 34(2), applicable to taxa- 
tion years that end after 1998. 


Selected Cases [s. 125.1]: Range Grain Co. v. R., [1997] 2 C.T.C. 227 
(FCTD) (Gross revenues of commission agent do not include funds pro- 
vided by principal to carry out contracts); NRB Inc. v. Canada, [1993] 1 
C.T.C. 2435 (TCC) (Amounts paid to subcontractors included in comput- 
ing cost of manufacturing and processing labour); International Petrodata 
Inc v. Canada, {1993} 1 C.T.C. 2189 (TCC) (Compilation of technical 
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data recorded on computer tapes and microfiches was manufacturing or 
processing); Rolls Royce (Canada) Ltd. v. Canada, {1993} 1 C.T.C. 272 
(FCA); leave to appeal to SCC refused (1993), 158 N.R. 400 (note) (Re- 
building motors not manufacturing or processing); Lomex. Inc. vy. MNR, 
[1992] 2 C.T.C. 2678 (TCC) (Picking up and transporting raw materials to 
plant was “receiving” raw materials for manufacturing and processing 
under para. 5202(a)(ii) of Regulations); Nettoyeurs Shefford Inc. v. MNR, 
[1992] 2 C.T.C. 2353 (TCC) (Laundry business not manufacturing or 
processing); Tuyauteries Saglac Inc. v. MNR, [1992] 2 C.T.C.2307 (TCC) 
(Customizing and installing piping was manufacturing and processing); 
Hawboldt Hydraulics (Canada) Inc. Estate (Trustee of) v.. Canada, [1992] 
2 C.T.C. 363 (FCTD) (Equipment used to manufacture replacement parts 
was used in manufacturing or processing goods for sale); Tenneco Canada 
Inc. v. Canada, [1991] 1 C.T.C. 323 (FCA) (Assembling parts produced 
elsewhere not manufacturing despite adjustments made to parts). 


Definitions [s. 125.1]: “amount”, “business” — 248(1); “Canadian-con- 
trolled private corporation” — 125(7), 248(1); “Canadian field process- 
ing’ — 248(1); “Canadian manufacturing and processing profits” — 
125.1(3); “corporation” — 248(1), Interpretation Act 35(1); “gross reve- 
nue” — 125.1(4), 248(1); “manufacturing or processing” — 125.1(3); 
‘intineral resource”, “oil or gas well’, “tar sands” — 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249. 


125.11 [Repealed effective 2007] Definitions — (1) 
The following definitions apply in section 123.4 and this 
section. 


“‘resource rate reduction percentage’’, of a corporation 


for a taxation year, is the total of 


(a) that proportion of 1% that the number of days in 
the taxation year that are in 2003 is of Ha number of 
days in the taxation year, 


(b) that proportion of 2% that the number of days in 
the taxation year that are in 2004 is of the number of 
days in the taxation year, 


(c) that proportion of 3% that the number of days in 
the taxation year that are in 2005 is of the number of 
days in the taxation year, 


(d) that proportion of 5% that the number of days in 
the taxation year that are in 2006 is of the number of 
days in the taxation year, and 


(e) that proportion of 7% that the number of days in 
the taxation year that are after 2006 is of the number 
of days in the taxation year. 


‘“‘taxable resource income”, of a taxpayer for a taxation 
year, is the lesser of the taxpayer’s taxable income for the 
taxation year and the amount determined by the formula 


3(A/B) + C —D 
where 


A is the total of all amounts each of which is deducted 
by the taxpayer under paragraph 20(1)(v.1) in comput- 
ing the taxpayer’s income for the taxation peaks 


B is the percentage that is the total of 


(a) that proportion of 100% that the number of 
days in the taxation year that are before 2003 is of 
the number of days in the taxation year, 


(b) that proportion of 90% that the number of days 
in the taxation year that are in 2003 is of the num- 
ber of days in the taxation year, 


(c) that proportion of 75% that the number of days 
in the taxation year that are in 2004 is of the num- 
ber of days in the taxation year, 


(d) that proportion of 65% that the number of days 
in the taxation year that are in 2005 is of the num- 
ber of days in the taxation year, and 
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(e) that proportion of 35% that the number of days | Technical Notes: Section 125.11 has the effect of reducing 
in the taxation year that are in 2006 is of the num- | the federal corporate. income tax rate for income earned from 
ber of days in the taxation year; . resource activities from 28% to 21% by 2007. This is accomp- 

lished for the years. 2003-2006. by providing a deduction 


C is [nil for taxation years that begin before June 9, against the 28% rate for income that falls within the definition 
2003 — ed. the total of all amounts included in com- ‘resource income”. ‘After 2006 resource income will 


puting the taxpayer’s income for the taxation year | be included | in full r rate taxable eprae and be subject to the 
under paragraph 59(3.2)(b) or (c); and | | 

D is the total of all amounts deducted by the taxpayer 
under any of sections 65 to 66.7, other than subsec- 
tions 66(4), 66.21(4) and 66.7(2) and (2.3), of this Act, 
and subsections 17(2) and (6) and section 29 of the 
Income Tax Application Rules, in,computing the tax- 
payer's income for the taxation year, 


Proposed Amendment — 12 
_ resource i com 


paragraph 20(1)(v.1). Bi ds vr pes ona of ie resource allow- 
ance, which , being phased out, bee 2003 and 2006, pro- 


resulting ‘from’ negative resource pools. 
mounts deducted from i income on account of 


“taxable resource income”, 
tion year, is the lesser of — 


oe (a) the-amount f on ta : shi 05(1) Lion the Acti is not also 


The result is that a taxpayer’s 
ill now De ane lesser of two 


eligible for 
“taxable resour 


ucted from tax otherwise : 
of the Act. This amend- | 
e income earned by a COG can pny 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


(2) Resource deduction — There may be deducted 
from a corporation’s tax otherwise payable under this Part 
for a taxation year [2003-06 only — ed.] the product ob- 
tained by multiplying the corporation’s resource rate re- 
duction percentage for the taxation year by the corpora- 

tion’s taxable resource income for the taxation year. 
xation year, 


the number of — Repeal [effective 2007] - —leo1l 


eI in 2004 i is of Apoieation: $.C. 2003, c. 28 ‘(Bill C-48, Ravel Assent November a 


: 2003), subsec. BOQ), re Ss. 125. 1), pe eppbeable to taxation a eS that 
e taxation year, begin after 2006. st 


: - (iv) that ‘proportion of 65% that the bane of . 
_ days in the taxation year that are in 2005 is of 


History: S. 125.11 added by 2003, c. 28, subsec. 13(1), applicable to 
2003 et seq. except that, for those taxation years that begin before June 9, 


ihe. number of days i in the taxation year, and 2003, the value of C in the formula in the definition “taxable resource 
(v) that proportion of 35% that the number of income” in subsec. 125.11(1) is deemed to be nil. 

_ days i in the taxation year that are in 2006 i is of Definitions [s. 125.11]: “amount” — 248(1); “corporation” — 248(1), 

the number of days i in the taxation year; Interpretation Act 35(1); “resource rate reduction percentage” — 

125.11(1); “taxable income” — 248(1); “taxable resource income” — 

_C is total of all amounts included i in computing the 125.11(1); “taxation year” — 249; “taxpayer” — 248(1). 

taxpayer's income for the taxation year under 

paragraph 59(3.2)(b) or (c); | 125.2 (1) Deduction of [pre-1992] Part VI tax — 

D. is the total of all amounts deducted by the tax- There may be deducted in computing the tax payable 


payer under any of sections 65 to 66.7, other than under this Part for a taxation year by a corporation that 
“subsections 66(4), 66.21(4) and 66.7(2) and (2.3), was throughout the year a financial institution (within the 
of this Act, and subsections 17(2) and (6) and meaning assigned by section 190) an amount equal to 


section 29 of the Income Tax Application Rules, such part as the corporation claims of its unused Part VI 

in computing the taxpayer’s income for the taxa- tax credits for any of its 7 immediately preceding taxation 

tion year; and years ending before 1992, to the extent that that amount 
E is 100/16 of the amount deducted under subsec- | 40es not exceed the amount, if any, by which 

tion 125(1) from the taxpayer’s tax otherwise (a) its tax payable under this Part (determined without 

payable under this Part for the year. reference to this section) for the year 


Sedeation: The February 21; 2004 draft legislation, S: 62.1, will exceeds the total of 


amend the definition “taxable resource income” in subsec. 125.1 1(1) to j 
read as above, a to taxation years that begin after February 27, (b) the amount that would, but for subsection 190.1(3), 


2004. be its tax payable under Part VI for the year, and 
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(c) the lesser of its Canadian surtax payable (within 
the meaning assigned by subsection 125.3(4)) for the 
year and the amount that would, but for subsection 
181.1(4), be its tax payable under Part I.3 for the year. 
Related Provisions: 123.2(a) — Corporate surtax applies to total tax 


before claiming this credit; 181.1(4)-(7) — Credit of surtax against Part 
VI tax after 1991. See also Related Provisions at end of 125.2. 


History: Subsec. 125.2(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 65(1), applicable to 1992 et seg. and, where a corporation elected 
under subsection |11(2) (of the amending legislation — see under subsec. 
190.1(2)) to have subsection 111(1) (of the amending legislation) apply to 
its taxation years ending in 1991, to all such years except that in its appli- 
cation to such years, subsec. 125.2(1) shall be read without reference to: 


(a) the expression “the total of’, 

(b) the word “and” at the end of para. 125.2(1)(b), and 

(c) para. 125.2(1)(c), 
and the reference therein to “1992” shall be read as “1991”. Subsec. 
125.2(1) formerly read: 


(1) There may be deducted from the tax otherwise payable under 
this Part for a taxation year by a corporation that was throughout the 
year a financial institution (within the meaning assigned by section 
190) an amount equal to the total of 


(a) its tax payable under Part VI for the year, and 


(b) such part of its unused Part VI tax credits for the seven taxa- 
tion years immediately preceding and the three taxation years 
immediately following the year as the corporation may claim. 


Special Application: 1994, c. 7, Sch. II (1991, c. 49), s. 102 provides 
that in its application to corporations described in para. (d) or (e) of the 
definition “financial institution” in subsec. 190(1), for taxation years be- 
ginning before February 21, 1990, subsec. 125.2(1) shall be read as 
follows: 


“125.2(1) There may be deducted from the tax otherwise payable . 
under this Part for a taxation year by a corporation that was 
throughout the year a financial institution (within the meaning as- 
signed by section 190) an amount equal to the lesser of 


(a) the total of 
(1) its tax payable under Part VI for the year, and 


(11) such part of its unused Part VI tax credits for the 3 taxa- 
tion years immediately following the year as the corpora- 
tion claims; and 


(b) that proportion of its tax otherwise payable under this Part 
for the year that the number of days in the year that are after 
February 20, 1990 is of the number of days in the year.” 


Forms: T2 SCH 42: Calculation of unused unused Part I tax credit. 


(2) Idem — For the purposes of this section, 


(a) an amount may not be claimed under subsection 
(1) in computing a corporation’s tax payable under 
this Part for a particular taxation year in respect of its 
unused Part VI tax credit for another taxation year un- 
til its unused Part VI tax credits for taxation years pre- 
ceding the other year that may be claimed for the par- 
ticular year have been claimed; and 


(b) an amount in respect of a corporation’s unused 
Part VI tax credit for a taxation year may be claimed 
under subsection (1) in computing its tax payable 
under this Part for another taxation year only to the 
extent that it exceeds the total of all amounts each of 
which is the amount claimed in respect of that unused 
Part VI tax credit in computing its tax payable under 
this Part for a taxation year preceding that other year. 


(3) Definition of “unused Part VI tax credit” — For 
the purposes of this section, “unused Part VI tax credit” 
of a corporation for a taxation year is the lesser of 
(a) its tax payable under Part VI (determined without 
reference to subsections 190.1(1.1) and (3)) for the 
year, and 


(b) the amount determined by the formula 
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A~B 
where 


A is its tax payable under Part VI for the year (deter- 
mined without reference to subsection 190.1(3)), 
and 


B is the amount, if any, by which 


(i) the amount that would, but for this section, 
be its tax payable under this Part for the year 


exceeds 


(11) the lesser of its Canadian surtax payable 
(within the meaning assigned by subsection 
125.3(4)) and the amount that would, but for 
subsection 181.1(4), be its tax payable under 
Part I.3 for the year. 


History: Subsec. 125.2(3) substituted by 1994, c. 21, s. 58, applicable for 
the purpose of computing the amount that may be deducted by a corpora- 
tion under subsec. 125.2(1), 


(a) subject to paragraphs (b) and (c), for taxation years that end before 
1992 in respect of unused Part VI tax credits for taxation years that 
end after 1991; 


(b) where the corporation has elected under subsec. 111(2) of 1993, c. 
24 [see under subsec. 190.1(2)], for its taxation years that end before 
1991 in respect of unused Part VI tax credits for taxation years that 
end after 1990, except that for the purpose of computing its unused 
Part VI tax credits under subsec. 125.2(3) for taxation years that end 
in 1991, the amount determined under subpara. (ii) of the description 
of B in subsec. 125.2(3) shall be deemed to be nil; and 


(c) where paragraph (b) does not apply and the corporation elected . 
under paragraph 88(2)(b) of 1994, c. 21, [see under subpara. 
190.11(b)(i)], for its taxation years that end before 1992 in respect of 
unused Part VI tax credits for taxation years that end after 1990, ex- 
cept that 


(i) for the purpose of computing its unused Part VI tax credits 
under subsec. 125.2(3) for its taxation years that end in 1991, the 
amount determined under subpara. (ii) of the description of B in 
subsec. 125.2(3) shall be deemed to be nil, and 


(11) for the purpose of computing the amount that it may deduct 
under subsec. 125.2(1) for its taxation years that end in 1991, 
para. 125.2(3)(a) shall be read as follows: 


(a) its tax payable under Part VI (determined without refer- 
ence to subsection 190.1(3)) for the year, and 


Subsec. 125.2(3) formerly read: 


(3) For the purposes of this section, “unused Part VI tax credit” of a 
corporation for a taxation year ending after 1991 means the amount 
determined by the formula 


A-B 
where 


Ais the corporation’s tax payable under Part VI for the year (de- 
termined without reference to subsection 190.1(3)), and 


Bis the amount, if any, by which 


(a) the amount that would, but for this section, be its tax 
payable under this Part for the year 


exceeds 


(b) the lesser of its Canadian surtax payable (within the 
meaning assigned by subsection 125.3(4)) and the amount 
that would, but for subsection 181.1(4), be its tax payable 
under Part I.3 for the year. 


Subsec. 125.2(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
65(2), applicable for the purpose of computing the amount that may be 
deducted by a corporation under subsec. 125,.2(1) 


(a) subject to paragraph (b), for taxation years ending before 1992 in 
respect of unused Part VI tax credits for taxation years ending after 
1991; or 


(b) where the corporation elected under subsection 111(2) (of the 
amending legislation — see under subsec. 190.1(2)) to have subsec- 
tion 111(1) (of the amending legislation) apply to its taxation years 
ending in 1991, for its taxation years ending before 1991 in respect of 
unused Part VI tax credits for taxation years ending after 1990, except 
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that, for the purpose of computing its unused Part VI tax credits under 
subsec. 125.2(3), as amended, for taxation years ending in 1991, the 
amount determined under paragraph (b) in the description of B in the 
said subsection 125.2(3) shall be deemed to be nil. 


Subsec. 125.2(3) formerly read: 


(3) In this section, “unused Part VI tax credit” of a corporation for a 
taxation year means the amount, if any, by which the corporation’s 
tax payable under Part VI for the year exceeds the amount that 
would, but for this section, be its tax payable under this Part for the 
year. 
Special Application: 1994, c. 7, Sch. II (1991, c. 49), s. 102 provides 
that in its application to corporations described in para. (d) or (e) of the 
definition “financial institution” in subsec. 190(1), subsec. 125.2(3) shall 
be read as follows: 


“(3) For the purposes of this section, “unused Part VI tax credit” of 
a corporation for a taxation year commencing before February 21, 
1990 means the amount, if any, by which the corporation’s tax pay- 
able under Part VI for the year exceeds the amount deductible under 
subsection (1) in computing its tax payable under this Part for the 
year.” 
Related Provisions [s. 125.2]: 87(2)(j.9) — Amalgamation; 
88(1)(e.2) — Windings-up; 152(6) — Reassessment; 161(7)(a)(vi) — In- 
terest — Effect of carryback of loss, etc.; 164(5.1)(g) — Refund, of 
taxes — Interest payable in respect of repayment of amount in contro- 
versy; 257 — Formula cannot calculate to less than zero. 


Definitions [s. 125.2]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “tax payable” — 248(2); “taxation year” — 249; 
“unused Part VI tax credit” — 125.2(3). 


125.3 (1) Deduction of [pre-1992] Part 1.3 tax — 
There may be deducted in computing the tax payable 
under this Part for a taxation year by a corporation (other 
than a corporation that was throughout the year a finan- 
cial institution, within the meaning assigned by section 
190) an amount equal to such part as the corporation 
claims of its unused Part I.3 tax credits for any of its 7 
immediately preceding taxation years ending before 1992, 
to the extent that that amount does not exceed the amount, 
if any, by which 
(a) its Canadian surtax payable for the year 

exceeds 


(b) the amount that would, but for subsection 181.1(4), 
be its tax payable under Part I.3 for the year. 
Related Provisions: 87(2)(j.9) — Amalgamations — continuing corpo- 
ration; 88(1)(e.2) — Winding-up; 123.2(a) — Corporate surtax applies to 
total tax before claiming this credit. 
History: Subsec. 125.3(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 66(1), applicable to 1992 et seg. Subsec..(1) formerly read: 


(1) There may be deducted from the tax otherwise payable under 
this Part for a taxation year by a corporation an amount equal to the 
lesser of 
(a) the total of 
(i) its tax payable under Part I.3 for the year, and 
(ii) such part of its unused Part I.3 tax credits for the 7 taxa- 
tion years immediately preceding and the 3 taxation years 
immediately following the year as the corporation may 
claim; and 
(b) its Canadian surtax payable for the year. 


Forms: T2 SCH 37: Calculation of unused surtax credit. 


(1.1) Idem — There may be deducted in computing the 
tax payable under this Part for a taxation year by a corpo- 
ration that was a financial institution (within the meaning 
assigned by section 190) throughout the year an amount 
equal to such part as the corporation claims of its unused 
Part I.3 tax credits for any of its 7 immediately preceding 
taxation years ending before 1992, to the extent that that 
amount does not exceed the lesser of 


(a) the amount, if any, by which its Canadian surtax 
payable for the year exceeds the amount that would, 


S. 125.3(3)(a)(D(B) 


but for subsection 181.1(4), be its tax payable under 
Part I.3 for the year, and 


(b) the amount, if any, by which its tax payable under 
this Part (determined without reference to this section 
and section 125.2) for the year exceeds the amount 
that would, but for subsections 181.1(4) and 190.1(3), 
be the total of its taxes payable under Parts I.3 and VI 
for the year. 

Related Provisions: 152(6)(f) — Assessments; 161(7)(a)(vii) — Inter- 

est — effect of carryback of loss, etc.; 164(5.1)(h) — Refund of taxes — 


effect of carryback of loss, etc.; 181.1(4)-(7) — Credit of surtax against 
Part I.3 tax after 1991. 


History: Subsec. 125.3(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 66(1), applicable to 1992 et seq. 


(2) Special rules — For the purposes of this section, 


(a) no amount may be claimed under subsection (1) in 
computing a corporation’s tax payable under this Part 
for a particular taxation year in respect of its unused 
Part I.3 tax credit for another taxation year until its un- 
used Part I.3 tax credits for taxation years preceding 
the other year that may be claimed for the particular 
year have been claimed; and 


(b) an amount in respect of a corporation’s unused 
Part I.3 tax credit for a taxation year may be claimed 
under subsection (1) in computing its tax payable 
under this Part for another taxation year only to the 
extent that it exceeds the total of all amounts each of 
which is the amount claimed in respect of that unused 
Part I.3 tax credit in computing its tax payable under 
this Part for a taxation year preceding that other year. 


(3) Acquisition of control — Where, at any time, con- 
trol of a corporation has been acquired by a person or 
group of persons, no amount in respect of its unused Part 
1.3 tax credit for a taxation year ending before that time is 
deductible by the corporation for a taxation year ending 
after that time and no amount in respect of its unused Part 
I.3 tax credit for a taxation year ending after that time is 
deductible by the corporation for a taxation year ending 
before that time, except that 


(a) where a business was carried on by the corporation 
in a taxation year ending before that time, its unused 
Part I.3 tax credit for that year is deductible by the cor- 
poration for a particular taxation year ending after that 
time only if that business was carried on by the corpo- 
ration for profit or with a reasonable expectation of 
profit throughout the particular year and only to the 
extent of that proportion of the corporation’s Canadian 
surtax payable for the particular year that 


(1) the amount, if any, by which 


(A) the total of its income for the particular year 
from that business and, where properties were 
sold, leased, rented or developed or services 
rendered in the course of carrying on that busi- 
ness before that time, its income for the particu- 
lar year from any other business substantially 
all the income of which was derived from the 
sale, leasing, rental or development, as the case 
may be, of similar properties or the rendering of 
similar services 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) for the particular year by the corporation in 
respect of a non-capital loss or a farm loss, as 
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the case may be, for a taxation year in respect 
of that business or the other business, 


is of the greater of 


(11) the amount determined under subparagraph (1), 
and 


(111) the corporation’s taxable income for the partic- 
ular year; and 


(b) where a business was carried on by the corporation 
throughout a taxation year ending after that time, its 
unused Part I.3 tax credit for that year is deductible by 
the corporation for a particular taxation year ending 
before that time only if that business was carried on by 
the corporation for profit or with a reasonable expecta- 
tion of profit in the particular year and only to the ex- 
tent of that proportion of the corporation’s Canadian 
surtax payable for the particular year that | 


(i) the amount, if any, by which 


(A) the total of its income for the particular year 
from that business and, where properties were 
sold, leased, rented or developed or services 
rendered in the course of carrying on that busi- 
ness before that time, its income for the particu- 
lar year from any other business substantially 
all the income of which was derived from the 
sale, leasing, rental or development, as the case 
may be, of similar properties or the rendering of 
similar services 
exceeds 
(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) for the particular year by the corporation in 
respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect 
of that business or the other business, 
is of the greater of 


(11) the amount determined under subparagraph (1), 
and 

(11) the corporation’s taxable income for the partic- 
ular year. 


Related Provisions: 256(6)—(9) — Whether control acquired; 256(9) — 
Date of acquisition of control. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 
(4) Definitions — For the purposes of this section, 


“Canadian surtax payable” of a corporation for a taxa- 
tion year means 
(a) in the case of a corporation that is non-resident 
throughout the year, the lesser of 


(1) the amount determined under section 123.2 in 
respect of the corporation for the year, and 


(11) its tax payable under this Part for the year, and 
(b) in any other case, the lesser of 


(i) the prescribed proportion of the amount deter- 
mined under section 123.2 in respect of the corpo- 
ration for the year, and 


(11) its tax payable under this Part for the year; 


History: The definition “Canadian surtax payable” in subsec. 125.3(4) 
substituted by 1994, c. 21, s. 59, applicable to 1994 et seq. That definition 
formerly read: 


“Canadian surtax payable” of a corporation for a taxation year 
means 


(a) in the case of a corporation that is throughout the year not 
resident in Canada, the amount determined under section 123.2 
in respect of the corporation for the year, and 


Income Tax Act, Part I, Division E 


(b) in any other case, the prescribed proportion of the amount 
determined under section 123.2 in respect of the corporation for 
the year; 


Regulations: 8602 (prescribed proportion). 


“unused Part I.3 tax credit” of a corporation for a taxa- 
tion year means 


(a) where the year ended before 1992, the amount, if 
any, by which its tax payable under Part I.3 for the 
year exceeds the amount deductible under subsection 
(1) in computing its tax payable under this Part for the 
year, and 


(b) where the year ends after 1991, the amount, if any, 
by which the corporation’s tax payable under Part I.3 
for the year (determined without reference to subsec- 
tion 181.1(4)) exceeds its Canadian surtax payable 
under this Part for the year. 


Related Provisions: 87(2)(j.9) — Amalgamations; 88(1)(e.2) — Wind- 
ing-up. 

History: “Unused Part 1.3 tax credit” in subsec. 125.3(4) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 66(2), applicable for the pur- 
pose of computing the amount that may be deducted under subsec. 
125.3(1) for taxation years ending after June 1989: The definition Ri 
read: 


“unused Part I.3 tax credit” of a corporation for a taxation year 
means the amount, if any, by which the corporation’s tax payable 
under Part I.3 for the year exceeds the amount deductible under sub- 
section (1) in computing its tax payable under this Part for the year. 


Forms: T2 SCH 37: Calculation of unused surtax credit. 


Definitions [s. 125.3]: “amount”, “business” — 248(1); “Canada” — 
255; “Canadian surtax payable” — 125.3(4); “corporation” — 248(1), In- 
terpretation Act 35(1); “farm loss” — 111(8), 248(1); “financial institu- 
tion” — 190(1); -“non-capital loss” —111(8), °248(1); “non-resident”, 
“prescribed” — 248(1); “resident” — 250; “taxable income” —2(2), 
248(1); “taxation year’ — 249; “unused Part 1.3 tax credit” — 125.3(4). 


Canadian Film or Video Production Tax 
Credit 


125.4 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“assistance”? means an amount, other than-a prescribed 
amount or an amount deemed under subsection (3) to 
have been paid, that would be included under paragraph 
12(1)(x) in computing a taxpayer’s income for any taxa- 
tion year if that paragraph were read without reference to 
aba sce (v) to ieee | 
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(b) to a corporation in respect of a film or video. produc 
which the production commencement time of any cor 
before November 14, 2003 


@) if the earliest lat our expenditure of t 

- there is more than one qualified corporatio: 

eae production, of all such —— in res 
. tion is made after 2003, or si 


(i) if the corporation elects (or, 
fied corporation in respect of the producti 


duction tax” 
available. at 


new rules apply. must be cane jointy. A produ cannot 
qualify under both schemes. 


In computing the CFVPTC, qualified bats 
spect of a film or video production are limited to 48% of the © 
amount by which the cost of the production exceeds any “assis- 
tance” in respect of that cost that has not been repaid. — 


The definition “assistance” is amended to provide that the eq- 
uity share of a production of a government or other public au- 
thority i is treated in the same manner as government assistance. 


This could include, for example, a loan from a government 


agency where repayment of the loan is dependent on profit 
from the production. : 


Department of Finance news release, November 14, 
2003: See under 125.4(2). 


Related Provisions: 87(2)(j.94) — Amalgamations — continuing cor- 
poration; 125.4(5) — Credit is deemed to be assistance for all purposes 
under the Act; 241(4)(d)(xv) — Disclosure of information to government 
agency providing assistance. 

History: The definition “assistance” in subsec. 125.4(1) amended by 
1999, c. 22, s. 46, applicable to amounts received after February 23, 1998. 
It formerly read: 


“assistance” means an amount, other than an amount deemed under 
subsection (3) to have been paid, that would be included under para- 
graph 12(1)(x) in computing the income of a taxpayer for any taxa- 
tion year if that paragraph were read without reference to subpara- 
graphs (v) to (vii). 


ipendicues | inte- 
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Regulations: 1106(8) (prescribed amount). 


“Canadian film or video production” has the meaning 
assigned by regulation. 
Regulations: 1101(5k.1) (separate class for Canadian film or video pro- 


duction); 1106(3) (definition of “Canadian film or video production’); 
Sch. Il:Cl..10(x) (CCA class for Canadian film or video production). 


*“‘Canadian film or video production certificate” means 
a certificate issued in respect of a production by the Min- 
ister of Canadian Heritage 


(a) certifying that the production is a Canadian film or 
video production, and 


(b) estimating amounts relevant for the purpose of de- 
termining the amount deemed under subsection (3) to 
ba ae pads in espe of the Laie 


: n respect of a TT aeneton Ee 
ro ide certifyi ing. that the’ 


ary 27, 2004 draft oo pee 63(3), 
n “Canadian film or video production. certifi- 
as above, applicable in respect of film 
of which certificates are issued by the 


itage sfier December 20, 2002, except that in 
respect of those film or video productions in respect of which certifi- 
cates are issued ie Minister x Canadian ee before 2004, the 


as 5 follows Geen i 
draft legislation): 


“Canadian film o or video podicuen certificate” means a certifi- 
cate issued i in ‘Tespect of production ne Minister of ee 
Heritage ee 


(a) certifying that the pian | is a Canadian film or video 
in respect of which that Minister is satisfied that _ 


cept where the production is a prescribed treaty co- 
production (as defined by regulation), an acceptable 
share of revenues from the exploitation of the production 
in non-Canadian markets is, under the terms of any 
agreement, retained by 


(A) a qualified corporation that owns or owned an 
interest in the production, 


(B) a prescribed taxable Canadian corporation re- 
lated to the qualified corporation, or 


(C) any combination of corporations described in (A) 
or (B), and 


(ii) public financial support of the production would not 
be contrary to public policy, and 


(b) estimating amounts relevant for the purpose of determin- 
ing the amount deemed under subsection (3) to have been 
paid in respect of the production. 


1039 


S. 125.4(1) Can 


Technical Notes: A qualified corporation must file a Cana- — 
dian film or video production certificate with its tax return for a _ 
taxation year in which it claims a Canadian film or video pro- 

duction tax credit in respect of the production. A “Canadian — 
film or video production certificate”, as defined in subsection © 
125.4(1), is issued by the Minister of Canadian Heritage. The © 
definition is amended to provide that that Minister will also 
certify that the public funding of the production would not be 

contrary to public policy and that, generally, a qualified corpo- 
ration or a related taxable Canadian corporation will retain an 
acceptable share of revenues from the exploitation of the pro- 
duction in non-Canadian markets. The Minister of Canadic 
Heritage will issue guidelines as to how these criteria can be _ 
met. - _ 


The definition is also amended! tor 
the Minister of Canadian Heritage to provide e i 
to the calculation of the CFV i in a 
sued diier 2003, 


Related Provisions: 125.4(3) — Tax credit where certificate issued; 
125.4(6) — Revocation of certificate; 125.4(7) — Guidelines from Min- 
ister of Canadian Heritage; 241(9) — Disclosure to public of information 
on certificate. 


“investor” means a person, other than a prescribed per- 


son, who is not actively engaged on a regular, continuous 
and substantial basis in a business carried on through a 
permanent establishment (as defined by regulation) in 
Canada that is a Canadian film or video production 
business. 


Co, Repeal ene us 


CEVPTC may not be claimed’: 1 i 
video production where an investor, ora ap t | 
investor has an mae may oan a amount in 
production. - 


The definition of investor is peal 


return of income filed before November, 14, 3003, ined |: an 
amount under subsection 125.4(3) in respect ofa labour -_ 
ture incurred after 1997 in respect of the production. © 


Related Provisions: 125.4(4) — No credit where investor can deduct 
any amount. 


Regulations: 
establishment). 


1106(7) (prescribed person); 8201 (permanent 


“labour expenditure” of a corporation for a taxation 
year in respect of a property of the corporation that is a 
Canadian film or video production means, in the case of a 


corporation that is not a qualified corporation for the year, 
nil, and in the case of a corporation that is a qualified cor- 
poration for the year, subject to subsection (2), the total of 
the following amounts to the extent that they are reasona- 


ble in the circumstances and included in the cost or, in the 


Income Tax Act, Part I, Division E 


case of depreciable property, the capital cost to the corpo- 
ration of the property: 


(a) the salary or wages directly attributable to the pro- 
duction that are incurred after 1994 and in the year, or 
the preceding taxation year, by the corporation for the 
stages of production of the property, from the final 
script stage to the end of the post-production stage, 
and paid by it in the year or within 60 days after the 
end of the year (other than amounts incurred in that 
preceding year that were paid within 60 days after the 
end of that preceding year), 


(b) that portion of the remuneration (other than salary 
or wages and other than remuneration that relates to 
services rendered in the preceding taxation year and 
that was paid within 60 days after the end of that pre- 
ceding year) that is directly attributable to the produc- 
tion of property, that relates to services rendered after 
1994 and in the year, or that preceding year, to the 
corporation for the stages of production, from the final 
script stage to the end of the post-production stage, 
and that is paid by it in the year or within 60 days after 
the end of the year to 


ar, -eding t 
oe the corporation for the stages of Product 
from the production commencement t he 
~ end of the post-production stage, and that is paid — 
___ by it in the taxation year or within 60 oe after 
_ the end of the taxation year 1 . 
Application: The February. 27, 2004 draft legislation, abe 6304), 


will amend the portion of the definition “labour expenditure” in subsec. 
125 A(C1) before subpara. oe to read as § above, eee. on the same — 


scribes the mete seit ve a ‘quauined’ conon 
in respect of a film or video production that will be eligible for 
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the CFVPTC. The definition is amended concurrently with the 
repeal of the definition “investor” in Subsection eo AC and 


include those production expelicinires incurred byt he qualified 
corporation for or on behalf of another person. Th labour — 
expenditures are no longer limited to those inclu 

to the qualified corporation of the production. of 
also amended concurrently with the intr« 
tion “production commencement ome 


Where a cic Sietiok isa co-pr 
qualified corporation, and that other cory 
Agnes for or on behalf of the tay 


(i) an individual who is not an employee of the cor- 
poration, to the extent that the amount paid 


(A) is attributable to services personally ren- 
dered by the individual for the production of the 
property, or 


(B) is attributable to and does not exceed the 
salary or wages of the individual’s employees 
for personally rendering services for the pro- 
duction of the property, 


(ii) another taxable Canadian corporation, to the 
extent that the amount paid is attributable to and 
does not exceed the salary or wages of the other 
corporation’s employees for personally rendering 
services for the production of the property, 


(ii) another taxable Canadian corporation all the 
issued and outstanding shares of the capital stock 
_of which (except directors’ qualifying shares) be- 
long to an individual and the activities of which 
consist principally of the provision of the indivi- 
dual’s services, to the extent that the amount paid 
is attributable to services rendered personally by 
the individual for the production of the property, or 


(iv) a partnership that is carrying on business in 
Canada, to the extent that the amount paid 


(A) is attributable to services personally ren- 
dered by an individual who is a member of the 
partnership for the production of the property, 
or 


(B) is attributable to and does not exceed the 
salary or wages of the partnership’s.employees 
for personally rendering services for the pro- 
duction of the property, and 


(c) where 


(i) the corporation is a subsidiary wholly-owned 
corporation of another taxable Canadian corpora- 
tion (in this section referred to as the “‘parent”), and 


(ii) the corporation and the parent have agreed that 
this paragraph apply in respect of the production, 


the reimbursement made by the corporation in the 
year, or within 60 days after the end of the year, of an 
expenditure that was incurred by the parent in a partic- 
ular taxation year of the parent in respect of that pro- 
duction and that would be included in the labour ex- 
penditure of the corporation in respect of the property 


S. 125.4(1) pro 


for the particular taxation year because of paragraph 
(a) or (b) if 


(11) the corporation had had such a particular taxa- 
tion year, and 


(iv) the expenditure were incurred by the corpora- 
tion for the same purpose as it was by the parent 
and were paid at the same time and to the same 
person or partnership as it was by the parent. 
Related Provisions: 13(7)-(7.4) — Capital cost of depreciable pro- 


perty; 125.41), 248(1) —Extended meaning of salary or wages; 
125.4(2) — Rules governing labour expenditure. 


oS Pr tee Addition — 125. 4(1)“production 
-_ “commencement time” 


nadia film Or video. tera means ‘the earlier of. 


(a) the time at which poe peneree & 2 the 
> and 


bencion © or the parent of 


ee an interest in 1 the XY 
th ) : first wo an epsndiate for 


fies, of scriptwriters, jbat : are e iiectly ‘Attributable 
to hes Prior ces: yy ie oF - sone 


(it the time at whi ah the corporation or tke par- 
at of the corporation acquires a property, on 
hich the production is based, that is a published 
literary work, screenplay, play, personal history 

or all or part of the cript material of the produc- 
tion, and 


(ili) two years befor. the date on which principal 
photography of the production begins. 
Application: The February 27, 2004 draft legislation, subsec. 63(7), 
will add the definition “production commencement time” to subsec. 
125.41), applicable on the same basis as the amendment to 
125.4(1) “assistance”. 


Technical Notes: For. the purpose + GE the definition “labour 
expenditure” in subsection 125.4(1) of the Act, in order to be 
eligible for the CFVPTC, expenditures in respect of a film or 
video production must be incurred by a qualified corporation 
from the time that is the “final Script stage” of the production. 
The definition “labour expenditure” is amended to instead refer 
to expenditures incurred after the production commencement 
time. The new definition “production commencement time” de- 
scribes the time that is the latest of the following: 


1. The time at which a qualified corporation or its parent 
company first incurs development labour costs for the de- 
velopment of property of the corporation that is script ma- 
terial on which a 1 Canadian film or video production is 
based.) 


2. The first time at which the cfbatiliell corporation or its 
parent company acquires a right in respect of the story that 
is the basis of the final script. Such rights might include a 
published literary work, play or screenplay. 


3. Two years before the date on which principal photogra- 
phy of the production begins. 


It is intended that the in-house development labour costs of an 
initial draft of a script, as well as the cost of modifications, 
should fall within the period of production for which labour 
expenditures qualify for the CFVPTC. These in-house costs 
could include the cost to hire an independent writer to create a 
script on the basis of some other story or literary work for 
which the rights have been acquired by the corporation. 


Existing conditions on eligible labour expenditures also apply 
to scriptwriting labour. (See, for example, amounts excluded 
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or revenues). As Well ie cost to acquire 
other right referred to above will, like oth ualify. 
Such an expenditure soe the cost of a property, not i la- 
bour expendi tare) 8 : 


The new ‘definition * ‘script mate 
defined for the ple ee 
mencement time’, —t*™” 


‘‘qualified corporation” for a taxation year means a cor- 
poration that is throughout the year a prescribed taxable 
Canadian corporation the activities of which in the year 
are primarily the carrying on through a permanent estab- 
lishment (as defined by regulation) in Canada of a busi- 
ness that is a Canadian film or video production business. 


Regulations: 8201 (permanent establishment). 


‘qualified labour expenditure” of a corporation for a 
taxation year in respect of a property of the corporation 
that is a Canadian film or video production means the 
lesser of 


Bs eat Ar 


(a) the amount, if any, by which 
(1) the total of 


(A) the labour expenditure of the corporation 
for the year in respect of the production, and 


(B) the amount by which the total of all 
amounts each of which is the labour expendi- 
ture of the corporation for a preceding taxation 
year in respect of the production exceeds the to- 
tal of all amounts each of which is a qualified 
labour expenditure of the corporation in respect 
of the production for a preceding taxation year 
before the end of which the principal filming or 
taping of the production began 


exceeds 


(11) where the corporation is a parent, the total of 
all amounts each of which is an amount that is the 
subject of an agreement in respect of the produc- 
tion referred to in paragraph (c) of the definition 
“labour expenditure” between the corporation and 
its wholly-owned corporation, and 


(b) the amount determined by the formula 


A-B 
where 
A is 48% of the amount by which 


(i) the cost or, in the case of depreciable pro- 
perty, the capital cost to the corporation of the 
production at the end of the year, 


exceeds 


Income Tax Act, Part I, Division E 


(ii) the total of all amounts each of which is an 
amount of assistance in respect of that cost that, 
at the time of the filing of its return of income 
for the year, the corporation or any other person 
or partnership has received, is entitled to re- 
ceive or can reasonably be expected to receive, 
that has not been repaid before that time pursu- 
ant to a legal obligation to do so (and that does 
not otherwise reduce that cost), and 


B is the total of all amounts each of which is the 
qualified labour expenditure of the corporation in 
respect of the production for a preceding taxation 
year before the end of which the principal filming 
or taping of the production began. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
“salary or wages” does not include an amount described 


in section 7 or any amount determined by reference to 
profits or revenues. 
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acetaita dieu Perec — 125. bi rea or 
wages” a 


“salary or wages” does not include a an. amount 
(a) described in section 7, / _ 
(b) determined by reference to p ofits or re nues, or 


(c) paid to a person in respect of services rendered : 
by the ae at a time when the perso . 


services eitered ey the person atat 
non-resident, Unless le el . was 
Cie. 


Department of Finance news release, November 14, - 
2003: See under 125.4(2). _ _ 


Related Provisions: 125 pi ala of “remuneration”; 
248(1)“salary or wages” — Definition. extended to include all income 
from employment. 


Proposed Addition — 125 a1)" 


script — | 


“script TE in respect ofa production, means. 
written material describing the story on which the pro- 
duction is based. and, for greater. certainty. udes a 
draft script, original story, screen story, narration, tele- 
vision production concept, outline or scene- epyanae 
schematic, synopsis or treatment. 
Application: The February 27, 2004 draft legislation, subsec. 637), 
will add the definition “script material” to subsec. 125.4(1), applicable - 
on the same basis as the amendment to 125.4(1)“assistance”. 
Technical Notes: The new definition “script material” ap- 
ah for the pgs of soe omne the Dee com- 


oe desenibins che: on on which the or is based 
and, for greater certainty, includes a draft script, original story, — 
screen story, narration, television production concept, outline 
or scene-by-scene schematic, synopsis or treatment. These. de- 
scriptions are terms commonly used in the film production 
industry, 


(2) Rules governing labour expenditure of a cor- 
poration — For the purpose of the definition “labour ex- 
penditure” in subsection (1), 


(a) remuneration does not include remuneration deter- 
mined by reference to profits or revenues; 


Proposed Amendment — 125.4(2) before (b) _ 


(2) Rules governing labour expenditures of a 
corporation — For the purposes of the definitions “la- 
bour expenditure” and “qualified labour expenditure” in 
subsection (1), 


(a) remuneration does not include remuneration 


(i) determined by reference to profits or revenues, 
or 
(ii) in respect of services rendered by a person at 


a time when the person was non-resident, unless 
the person was at that time a Canadian citizen; 


S. 125.4(2) 


Application: The February 27, 2004 draft legislation, subsec. 63(8), 
will amend the portion of subsec. 125.4(2) before para. (b) to read as 
above, applicable on the same basis as the amendment to 
as A(1)“assistance”, 


Technical Notes: Sih Hien 105 A(2) provides wiles that 
apply for the purpose of the definition of “labour expenditure” 

in subsection 125. . Paragraph 125 4(2)(a) provides that re- 
muneration does not include remuneration determined by refer- 


we cant also, does not included remuneration in 
sl of 


aie ee a person at a time when the 


ernment Announces Changes to he ee F. a 
é Production Tax Credit 


/ Prime Minister and Minister of Finance, 

a | opps Minister of Canadian ‘Heritage, today re- 
leased draft amen nts to the Income Tax Act concerning the 
1 | eco Production Tax eee ey PTC). 


le The | in a thee odiicaons | is to peat the 
edit ai i ensure ‘that tax assistance is ee os 


. ualifyin 
be. raised to 60% of the el cost of a ae from the 
_ existing 48% limit. ae 125. “ ene labour expendi- 
ed.] 


» Labour. expen es in | respe t of cncresidedtts of Canada 
/ (other than Canadian citizens) will no longer be eligible for 

the credit, (See 125 sey of. aes and 
I? A(2)(a)(ii) — ed] 


©) ding of. an interest i ina afi or ae production by 
a person other than the production corporation will no 
longer disqualify the production from eligibility for a tax 
credit, unless the production or one of the investors is asso- 
ciated with a tax shelter. [See 125.4(4) — ed.] However, 
the credit will continue to be available only with respect to 
production pedis _made by the oe 
corporation. 


lia government nay is an investor, Gas investment will 
be treated in the same manner as other forms of govern- 
ment assistance. [See 125 A 1)“assistance” —ed.] 


Today’s proposal results from ongoing consultations with all 
sectors of the film industry, which were undertaken by the De- 
partments of Finance and Canadian Heritage following Budget 
2000. The changes are in keeping with the Government’s goal 
of simplifying the rules and administration of the CFVPTC, 
and basing the credit more closely on Canadian labour content. 


The new rules will generally apply to productions for which 
development commences on or after today. As well, a produc- 
tion corporation may elect that the proposed rules apply to pro- 
ductions for which labour expenditures were first incurred in 
the taxation year of the corporation that includes today. 


For further information: Andrée Houde, Public Affairs and Op- 
erations Division, (613) 996-8080; Mike Scandiffio, Communi- 
cations Advisor, Office of the Deputy Prime Minister and Min- 
ister of Finance, (613) 996-7861; Ed Short, Tax Policy Branch, 
(613) 996-0599; Naline Rampersad, Director of Communica- 
tions, Office of the Minister of Canadian Heritage, (819) 997- 
7788. 


Backgrounder 


The Government introduced the Canadian Film or Video Pro- 
duction Tax Credit (“CFVPTC’”) in the 1995 budget. The credit 
is equal to 25% of the eligible labour costs of a Canadian-con- 
trolled production corporation for films that have high Cana- 
dian content. 
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In the February 2000 budget, the Government indicated that the 
rules and administration of the CFVPTC would be simplified 
and would reflect more closely the original objectives of the 
eligibility requirements. The 2003 budget promised the contin- 
uation of industry consultations on the CFVPTC, with a view 
to ensuring that intended support levels are maintained. 


As a result of the proposals announced today, the maximum 
amount of Canadian labour cost that qualifies for a tax credit 
will be increased from 48% to 60% of the total cost of a film or 
video production. The effect of this change to the “production 


cost cap” is to increase benefits to productions that have rela- — 


tively high Canadian labour costs. However, the qualifying la- 


bour pool will now exclude amounts paid for the services of 


non-residents (other than Canadian citizens). 


Other details of the proposal include the following: 


¢ It will not be required that only the production corporation — 
hold an interest in the production. It is proposed that the so- — 
called “investor rule” in subsection 125.4(4) disqualify a 
production for the CFVPTC only where the production or a 
person or partnership holding an interest in the production — 


is a tax shelter. However, it remains a requirement under 
the Income Tax Regulations [Reg. 1106(1)“excluded pro- 
duction”’(a)(i1)(A) — ed.] that the production corporation 
have ownership of copyright. This latter provision is cur- 


rently under review by the Department of eo 


Heritage. 


e 


(including loans that participate in profits) will be treated in 
the same manner as other forms of government assistance. 


Funding under the Licence Fee Program of the Canadian 


Television Fund will continue to be exempted from treat- 


ment as government assistance. 


incurred after the “final script stage” of a production. To 
reduce uncertainties in interpretation, the commencement 
time for a production will be defined to allow the possibil- 
ity for eligible costs to be incurred as early as two years 
before principal photography begins. Eligible labour ex- 
penditures will include those incurred after principal pho- 
tography begins, plus those incurred after the latest of the 
following three times: 


1. The time at which the production corporation or its par- 
ent company first incurs development labour costs for 
the development of property of the corporation that is 
script material on which the production is based. 


2. The first time at which the production corporation or its - 


parent company acquires a right in respect of the story 
that is the basis of the final script. Such rights might 
include a published literary work, play or screenplay. 


3. Two years prior to the date on which prone photog- 


raphy begins. 


It is intended that in-house development labour costs of an 


initial draft of a script, as well as the cost of modifications, 


should be eligible. These in-house costs could include the © 


cost to hire an independent writer to create a script on the 
basis of some other story or literary work for which the 
rights have been acquired by the corporation. 


Existing conditions on eligible labour expenditures will 
also apply to scriptwriting labour (e.g. the exclusion of 
amounts determined by reference to profits or revenues). 
However, the cost to acquire an initial script or any other 
right referred to above will, like other rights, not qualify. 
Such an expenditure represents the cost of a property, not a 
labour expenditure. 


e 


The definition of “Canadian film or video production certif- 
icate” in the Act [125.4(1) — ed.] will be amended to re- 
move the requirement for the Minister of Canadian Heri- 
tage to provide estimates. Such estimates will still be 
provided, but only on request. 


The equity share of a production of a government anency 


Production costs recognized under the CFVPTC are those 


* It will be clarified that a Canadian film or video production 
certificate may be revoked in respect of one episode of a 
television series without affecting the eligibility of other 
episodes in the series and that, in such a case, the expendi- 
tures attributable to that episode do not qualify for the 
CFVPTC. [See 125.4(6) — ed.] 


The new rules will generally apply to productions for which 
development commences on or after today. As well, the new — 
rules will apply if development commenced before today and 
the first labour expenditures (as defined under the old rules) 
were incurred by the corporation after 2003. Further, if devel- 
opment commenced before today and the first labour expendi- — 
tures (as defined under the old rules) were incurred by the cor- — 
poration in its taxation year that includes today, then the 
corporation may elect to have the new rules apply. Subject to’ 
this election, corporations must continue to claim the CFVPTC — 
under the old rules for productions that qualified under ~ 
rules. A production cannot qualify. under both schemes. | 


Further, the amended investor rule will apply to any soduction 
for which labour expenditures were incurred after 1997 (to co- 
incide, generally, with the application of the matchable expen- 
diture rules in section 18.1). 


(b) services referred to in paragraph (b) of that defini- 
tion that relate to the post-production stage of the pro- 
duction include only the services that are rendered at 
that stage by a person who performs the duties of ani- 
mation cameraman, assistant colourist, assistant mixer, 
assistant sound-effects technician, boom operator, col- 
ourist, computer graphics designer, cutter, developing 
technician, director of post production, dubbing tech- 
nician, encoding technician, inspection technician — 
clean up, mixer, optical effects technician, picture edi- 
tor, printing technician, projectionist, recording techni- 
cian, senior editor, sound editor, sound-effects techni- 
cian, special effects editor, subtitle technician, timer, 
video-film recorder operator, videotape operator or by 
a person who performs a prescribed duty; and 


(c) that definition does not apply to an amount to 
which section 37 applies. 


_ Proposed Addition — 125. 4(2)(d) 


(d) an expenditure. nenred i in respect of a ‘fle 6 - 
video production by a qualified corporation: (in this © 
paragraph referred to as the * co-producer”) 
spect of goods supplied or services rendered iy aa 
other qualified corporation to the co-producer in re- 

_ spect of the production is not a labour expenditure to 
the co-producer or, for the purpose of applying of | 
this section to the co- producer, a cost or cap ital cost 

of the production. — : 


Application: The February 27, 2004 draft legislation, subsec. 63(9), 
will add para. 125.4(2)(d), pera on the same basis as the amend- 
ment to 125.4(1)“assistance”’. — 


Technical Notes: A film or video scauasels may be 
duced jointly by two or more qualified corporations. New para- 
graph 125.4(2)(d) is added to ensure that only one qualified — 
corporation may claim a CFVPTC in respect of any particular — 
expenditure. Where another qualified corporation supplies — 
goods to or renders services for or on behalf of the taxpayer _ 
corporation, new paragraph 125 A(2)(d) provides that the re- 
lated expenditure by the taxpayer is not a labour expenditure, a 
cost or capital cost of the production to the taxpayer. This pro- 
vision does not affect the calculation of the cost of the produc- 
tion for other purposes of the Act. 


History: Para. 125.4(2)(c) added by 2001, c. 17, s. 115, applicable after 
November 1999. 
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(3) Tax credit — Where 


(a) a qualified corporation for a taxation year files 
with its return of income for the year 


(i) a Canadian film or video production certificate 
issued in respect of a Canadian film or video pro- 
duction of the corporation, 


(i1) a prescribed form containing prescribed infor- 
mation, and 


(111) each other document prescribed in respect of 
the production, and 


(b) the principal filming or taping of the production 
began before the end of the year, 


the corporation is deemed to have paid on its balance-due 
day for the year an amount on account of its tax payable 
under this Part for the year equal to 25% of its qualified 
labour expenditure for the year in respect of the 
production. 
Related Provisions: 87(2)(j.94) — Amalgamations — continuing cor- 
poration; 123.2(a) — Corporate surtax applies to total tax before claiming 
film/video credit; 125.4(4) — No credit where investor can claim deduc- 
tion; 125.4(5) — Credit constitutes assistance for purposes of the Act gen- 
erally; 125.4(6)— Credit lost retroactively if certificate revoked; 
125.5(4) —No_ film/video production services credit if Canadian 
film/video credit is available under 125.4; 152(1)(b) — Assessment of 
credit; 157(3)(e) — Reduction in monthly instalment to reflect credit; 
163(2)(f) — Penalty for false statement or omission; 164(1)(a)(ii) — Re- 
fund of credit before assessment; 220(6)— Assignment of refund 
permitted. 
History: The closing words of subsec. 125.4(3) amended by 1997, c. 25, 
s. 34, applicable to 1996 et seq. The closing words formerly read: 
the corporation is deemed to have paid, on the day referred to in 
paragraph 157(1)(b) on or before which the corporation would be 
required to pay the remainder of its tax payable under this Part for 
the year if such a remainder were payable, an amount on account of 
its tax payable under this Part for the year equal to 25% of its quali- 
fied labour expenditure for the year in respect of the production. 


Regulations: 1101(5k.1)(a) (separate class for CCA purposes). 


Forms: RC4164: Claiming a Canadian film or video production tax 
credit — guide to Form T1131; T2 SCH 302: Additional certificate num- 
bers for the Newfoundland film and video industry tax credit; T2 SCH 
345: Additional certificate numbers for the Nova Scotia film industry tax 
credit; T2 SCH 365: Additional certificate numbers for the New Bruns- 
wick film tax credit; T2 SCH 382: Additional certificate numbers for the 
Manitoba film and video production tax credit; T2 SCH 410: Additional 
certificate numbers for the Saskatchewan film employment tax credit; 
T1131: Claiming a Canadian film or video production tax credit; T1196: 
B.C. film and television tax credit; T1197: B.C. production services tax 
credit. 


(4) Exception — This section does not apply to a Cana- 
dian film or video production where an investor, or a part- 
nership in which an investor has an interest, directly or 
indirectly, may deduct an amount in respect of the pro- 
duction in computing its income for any taxation year. 


Proposed Amendment — 125.4(4) _ 


(4) Exception — This section does not apply to a Ca- 
nadian film or video production if the production, or an 
interest in a person or partnership that has, directly or 
indirectly, an interest in the production, is a tax shelter 
investment for the purpose of section 143.2. 

Application: The February 27, 2004 draft legislation, subsec. 63(10), 
will amend subsec. 125.4(4) to read as above, applicable 

(a) to taxation years that end after November 14, 2003; and 


(b) in. respect of a film or video production in respect of which a 
corporation has, in a return of income filed before November 14, 
2003, claimed an amount under subsec. 125.4(3) in respect of a la- 
bour expenditure incurred after 1997. 


Technical Notes: Subsection 125.4(4) of the Act provides 
that a Canadian film or video production tax credit is not avail- 


the definition “investor”, 


S. 125.4(6) 


able for a production if an investor may deduct an amount in 
respect of the production in computing its income for any taxa- 
tion year. An investor is defined in subsection 125.4(1) to in- 
clude, generally, any person, other than a prescribed person, 
that does not carry on a film or video production basis in Can- 
ada on a substantial basis. 

Subsection 125.4(4) is amended concurrently with the repeal of 
to deny the CFVPTC only in circum- 
stances where the production or a person or partnership holding 
an interest in the production is a tax shelter investment for the 
purpose of section 143.2 of the Act. 


However, proposed Income Tax Regulations include a require- 
ment that, for a film or video production to qualify as a Cana- 
dian film or video production eligible for the CFVPTC, a pre- 
scribed taxable Canadian corporation must retain worldwide 
ownership of copyright. . 


Department of Finance news release, November 14, 
2003: See under 125.4(2). 


(5) When assistance received — For the purposes of 
this Act other than this section, and for greater certainty, 
the amount that a corporation is deemed under subsection 
(3) to have paid for a taxation year is assistance received 
by the corporation from a government immediately before 
the end of the year. 

Related Provisions: 12(1)(x)— Inclusion of assistance in income; 
13(7.4) — Reduction in capital cost of depreciable property to reflect as- 


sistance; 53(2)(k) — Reduction in ACB of capital property to reflect 
assistance. 


(6) Revocation of a certificate — A Canadian film or 
video production certificate in respect of a production 
may be revoked by the Minister of Canadian Heritage 
where 


(a) an omission or incorrect statement was made for 
the purpose of obtaining the certificate, or 


(b) the production is not a Canadian film or video 
production, 


and, for the purpose of subparagraph (3)(a)(i), a certifi- 
cate that has been revoked is deemed never to have been 
issued. 


Proposed Amendment — 125.4(6) 


(6) Revocation of a certificate — If an omission or 
incorrect statement was made for the purpose of ob- 
taining a Canadian film or video production certifi¢ate 
in respect of a production, or if the production is not a 
Canadian film or video production 


(a) the Minister of Canadian Heritage may 
(i) revoke the certificate, or 


(ii) if the certificate was issued in respect of pro- 
ductions included in an episodic television series, 
revoke the certificate in respect of one or more 
episodes in the series; 


(b) for greater certainty, for the purposes of this sec- 
tion, the expenditures and cost of production in re- 
spect of productions included in an episodic televi- 
sion series that relate to an episode in the series in 
respect of which a certificate has been revoked are 
not attributable to a Canadian film or video produc- 
tion; and 


(c) for the purpose of subparagraph (3)(a)(i), a certif- 
icate that has been revoked is deemed never to have 
been issued. 


Application: The February 27, 2004 draft legislation, subsec. 63(11), 
will amend subsec. 125.4(6) to read as above, applicable after Novem- 
ber 14, 2003. 
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Technical Notes: Subsection 125.4(6) provides that a Cana- 
dian film or video production certificate in respect of a produ 
tion may be revoked by the Minister of Canadian Heritage. Th 
revocation of a certificate may occur if an incorrect statem 
or an omission was made in order to obtain the certificate, or 
the production is not a Canadian nn 6 or video producti 


that episode do not quality f for th : aes 


Related Provisions: 241(9) — Disclosure to public of information on 
revoked certificate. 


Proposed Addition — 


(7) Guidelines — The finister of C 
shall issue guidelines ‘Tespé ting the 
under which the conditions in paragra 

the definition of “Canadian film 
certificate” in subsection (1) are § 
certainty, these guidelines are not 
as as in oe Statuto : Instru ) 


Will ddd suibece: 105.40), SD ae 
tions in respect of which certificates are 
dian Heritage after December 20, : 002, ©) 


the Minister of Canadian Hobe 
“paragraphs (a) and oy nm ) subsec. 
graphs ” and _ 


which certificates are baled bi a ‘i cai 
tage after December 20, 200; ui 


under which new conditions i in a 
video production certificate” ( 
For further details, see the core C 


History: S. 125.4 added by 1996, c. 21, s. 28, applicable to 1995 et seg. 
except that, in applying the definition “qualified corporation” in subsec. 
125.4(1) in respect of a film or video production the principal photography 
of which began before July 1996, the words “are primarily” in that defini- 
tion shall be read as “include”. 


Selected Cases [s. 125.4]: Big Comfy Corp. v. R., [2002] 3 C.T.C. 
2151 (TCC) (Entitlement to credit where no partnership, no ownership and 
no claim for CCA). 


Definitions [s. 125.4]: “amount” — 248(1); “assistance” — 125.4(1), 
(5); “balance-due day” — 248(1); “business” — 248(1); “Canada” — 255; 
“Canadian film or video production”, “Canadian film or video production 
certificate” — 125.4(1); “capital cost’—of depreciable property 
13(7)-(7.4), (10), 70(12), 128.1(1)(c), 128.1(4)(c); “carrying on business 
in Canada” — 253; “corporation” — 248(1), Interpretation Act 35(1); 
“depreciable property” — 13(21), 248(1); “employee”, “individual” — 
248(1); “investor” — 125.4(1); “labour expenditure” — 125.4(1), (2); 
“non-resident” — 248(1); “parent” — 125.4(1)“labour expenditure’’(c)(1); 
“permanent establishment” — Reg. 8201; “person”, “prescribed” 
248(1); “production commencement time” — 125.4(1); “property” — 
248(1); “qualified corporation”, “qualified labour expenditure” — 
125.4(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 
125.4]; “regulation” — 248(1);  “‘related’”’ — 251(2)-(6); ‘“‘remunera- 
tion” — 125.4(2)(a); “salary or wages” — 125.4(1), 248(1); “script mate- 


rial” — 125.4(1); “share”, “subsidiary wholly-owned corporation’ — 
248(1); “tax shelter investment” — 143.2(1); “taxable Canadian corpora- 
tion” — 89(1), 248(1);. “taxation year” — 249; “taxpayer” — 248(1); 


“written” — Interpretation Act 35(1)“writing”. 
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Film or Video Production Services Tax 
Credit 


125.5 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“accredited film or video production certificate’, in re- 
spect of a film or video production, means a certificate 
issued by the Minister of Canadian Heritage certifying 
that the production is an accredited production. 


Related Provisions: 125.5(3) — Tax credit where certificate issued; 
125.5(6) — Revocation of certificate. 


“accredited production” has the meaning assigned by 
regulation. 


Regulations: 9300 (meaning of accredited production). 


‘assistance’? means an amount, other than an amount 
deemed under subsection (3) to have been paid, that 
would be included under paragraph 12(1)(x) in computing 
the income of a taxpayer for any taxation year if that par- 
agraph were read without reference to subparagraphs (v) 
to (vii). 

Related Provisions: 241(4)(d)(xv) — Disclosure of information to gov- 
ernment agency providing assistance. 


‘‘Canadian labour expenditure” of a corporation for a 
taxation year in respect of an accredited production 
means, in the case of a corporation that is not an eligible 
production corporation in respect of the production for the 
year, nil, and in any other case, subject to subsection (2), 
the total of the following amounts in respect of the pro- 
duction to the extent that they are reasonable in the 
circumstances: 


(a) the salary or wages directly attributable to the pro- 
duction that are incurred by the corporation after Octo- 
ber 1997, and in the year or the preceding taxation 
year, and that relate to services rendered in Canada for 
the stages of production of the production, from the 
final script stage to the end of the post-production 
stage, and paid by it in the year or within 60 days after 
the end of the year to employees of the corporation 
who were resident in Canada at the time the payments 
were made (other than amounts incurred in that. pre- 
ceding year that were paid within 60 days after the end 
of that preceding year), 


(b) that portion of the remuneration (other than salary 
or wages and other than remuneration that relates to 
services rendered in the preceding taxation year and 
that was paid within 60 days after the end of that pre- 
ceding year) that is directly attributable to the produc- 
tion, that relates to services rendered in Canada after 
October 1997 and in the year, or that preceding year, 
to the corporation for the stages of production of the 
production, from the final script stage to the end of the 
post-production stage, and that is paid by it in the year 
or within 60 days after the end of the year to a person 
or a partnership, that carries on a business in Canada 
through a permanent establishment (as defined by reg- 
ulation), and that is 


(i) an individual resident in Canada at the time the 
amount is paid and who is not an employee of the 
corporation, to the extent that the amount paid 


(A) is attributable to services personally ren- 
dered by the individual in Canada in respect of 
the accredited production, or 


(B) is attributable to and does not exceed the 
salary or wages paid by the individual to the in- 
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dividual’s employees at a time when they were 
resident in Canada for personally rendering ser- 
vices in Canada in respect of the accredited 
production, 


(ii) another corporation that is a taxable Canadian 
corporation, to the extent that the amount paid is 
attributable to and does not exceed the salary or 
wages paid to the other corporation’s employees at 
a time when they were resident in Canada for per- 
sonally rendering services in Canada in respect of 
the accredited production, 


(iii) another corporation that is a taxable Canadian 
corporation, all the issued and outstanding shares 
of the capital stock of which (except directors’ 
qualifying shares) belong to an individual who was 
resident in Canada and the activities of which con- 
sist principally of the provision of the individual’s 
services, to the extent that the amount paid is at- 
tributable to services rendered personally in Can- 
ada by the individual in respect of the accredited 
- production, or 


(iv) a partnership, to the extent that the amount 
paid 
(A) is attributable to services personally ren- 
dered in respect of the accredited production by 
an individual who is resident in Canada and 
who is a member of the partnership, or 


(B) is attributable to and does not exceed the 
salary or wages paid by the partnership to its 
employees at a time when they were resident in 
Canada for personally rendering services in 
Canada in respect of the accredited production, 
and 


(c) where 


(i) the corporation is a subsidiary wholly-owned 
corporation of another corporation that is a taxable 
Canadian corporation (in this section referred to as 
the “parent’’), and 


(ii) the corporation and the parent have filed with 
the Minister an agreement that this paragraph.apply 
in respect of the production, 


the reimbursement made by the corporation in the 
year, or within 60 days after the end of the year, of an 
expenditure that was incurred by the parent in a partic- 
ular taxation year of the parent in respect of the pro- 
duction and that would be included in the Canadian 
labour expenditure of the corporation in respect of the 
production for the particular taxation year because of 
paragraph (a) or (b) if 

(iii) the corporation had had such a particular taxa- 

tion year, and 


(iv) the expenditure were incurred by the corpora- 
tion for the same purpose as it was incurred by the 
parent and were paid at the same time and to the 
same person or partnership as it was paid by the 
parent. 
Related Provisions: 13(7)-(7.4) — Capital cost of depreciable pro- 
perty; 87(2)(j.94) — Amalgamations — continuing corporation; 125.5(1), 
248(1) — Extended meaning of salary or wages; 125.5(2) — Rules gov- 
erning labour expenditure. 


Regulations: 8201 (permanent establishment). 


“eligible production corporation’’, in respect of an ac- 
credited production for a taxation year, means a corpora- 
tion, the activities of which in the year in Canada are pri- 
marily the carrying on through a permanent establishment 


S. 125.5(1) 


(as defined by regulation) in Canada of a film or video 
production business or a film or video production services 
business and that 


(a) owns the copyright in the accredited production 
throughout the period during which the production is 
produced in Canada, or 


(b) has contracted directly with the owner of the copy- 
right in the accredited production to provide produc- 
tion services in respect of the production, where the 
owner of the copyright is not an eligible production 
corporation in respect of the production, 


except a corporation that is, at any time in the year, 


(c) a person all or part of whose taxable income is ex- 
empt from tax under this Part, 


(d) controlled directly or indirectly in any manner 
whatever by one or more persons all or part of whose 
taxable income is exempt from tax under this Part, or 


(e) prescribed to be a labour-sponsored venture capital 
corporation for the purpose of section 127.4. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


Regulations: 6701 (prescribed labour-sponsored venture capital corpora- 
tion); 8201 (permanent establishment). 


‘qualified Canadian labour expenditure” of an eligible 
production corporation for a taxation year in respect of an 
accredited production means the amount, if any, by which 


(a) the total of all amounts each of which is the corpo- 
ration’s Canadian labour expenditure for the year or a 
preceding taxation year 


exceeds the aggregate of 


(b) the total of all amounts, each of which is an 
amount of assistance that can reasonably be consid- 
ered to be in respect of amounts included in the total 
determined under paragraph (a) in respect of the cor- 
poration for the year that, at the time of filing its return 
of income for the year, the corporation or any other 
person or partnership has received, is entitled to re- 
ceive or can reasonably be expected to receive, that 
has not been repaid before that time pursuant to a legal 
obligation to.do so (and that does not otherwise reduce 
that expenditure), 


(c) the total of all amounts, each of which is the quali- 
fied Canadian labour expenditure of the corporation in 
respect of the accredited production for a preceding 
taxation year before the end of which the principal 
filming or taping of the production began, and 


(d) where the corporation is a parent, the total of all 
amounts each of which is included in the total deter- 
mined under paragraph (a) in respect of the corpora- 
tion for the year and is the subject of an agreement in 
respect of the accredited production referred to in par- 
agraph (c) of the definition “Canadian labour expendi- 
ture” between the corporation and its subsidiary 
wholly-owned corporation. 


‘salary or wages” does not include an amount described 
in section 7 or an amount determined by reference to 
profits or revenues. 

Related Provisions: 125.5(2)(a)— Meaning of “remuneration”; 
248(1)“salary or wages” — Definition extended to include all income 
from employment. 

History: The portion of the definition “eligible production corporation” in 
subsec. 125.5(1) between paras. (b) and (c) amended by 2001, c. 17, s. 
116, to add “at any time in the year,” applicable after November 1999. 
Subsec. 125.5(1) added by 1998, c. 19, s. 145.1, applicable to taxation 
years that end after October 1997. 
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(2) Rules governing Canadian labour expenditure 
of a corporation — For the purpose of the definition 
“Canadian labour expenditure” in subsection (1), 


(a) remuneration does not include remuneration deter- 
mined by reference to profits or revenues; 


(b) services referred to in paragraph (b) of that defini- 
tion that relate to the post-production stage of the ac- 
credited production include only the services that are 
rendered at that stage by a person who performs the 
duties of animation cameraman, assistant colourist, as- 
sistant mixer, assistant sound-effects technician, boom 
operator, colourist, computer graphics designer, cutter, 
developing technician, director of post production, 
dubbing technician, encoding technician, inspection 
technician — clean up, mixer, optical effects techni- 
cian, picture editor, printing technician, projectionist, 
recording technician, senior editor, sound editor, 
sound-effects technician, special effects editor, subtitle 
technician, timer, video-film recorder operator, video- 
tape operator or by a person who performs a pre- 
scribed duty; 


(c) that definition does not apply to an amount to 
which section 37 applies; and 


(d) for greater certainty, that definition does not apply 
to an amount that is not a production cost including an 
amount in respect of advertising, marketing, promo- 
tion, market research or an amount related in any way 
to another film or video production. 


History: Subsec. 125.5(2) added by 1998, c. 19, s. 145.1, applicable to 
taxation years that end after October 1997. 


(3) Tax credit — An eligible production corporation in 
respect of an accredited production for a taxation year is 
deemed to have paid on its balance-due day for the year 
an amount on account of its tax payable under this Part 
for the year equal to 16% of its qualified Canadian labour 
expenditure for the year in respect of the production, if 


(a) the corporation files with its return of income for 
the year 


(1) a prescribed form containing prescribed infor- 
mation in respect of the production, 


(11) an accredited film or video production certifi- 
cate in respect of the production, and 


(111) each other document prescribed in respect of 
the production; and 


(b) the principal filming or taping of the production 
began before the end of the year. 


Related Provisions: 87(2)(j.94) — Amalgamations — continuing cor- 
poration; 123.2(a) — Corporate surtax applies to total tax before claiming 
film/video credit; 125.5(4) — No credit where Canadian film/video credit 
allowed under 125.4; 125.5(5) — Credit constitutes assistance for pur- 
poses of the Act generally; 125.5(6) — Credit lost retroactively if certifi- 
cate revoked; 152(1)(b) — Assessment of credit; 157(3)(e) — Reduction 
in monthly instalments to reflect credit; 163(2)(g)— Penalty for false 
statement or omission; 164(1)(a)Gi)—Refund of credit before 
assessment. 


History: Subsec. 125.5(3) amended by 2003, c. 15, s. 80, applicable in 
respect of Canadian labour expenditures incurred after February 18, 2003. 
It formerly read: 


(3) Subject to subsection (4), where 


(a) an eligible production corporation in respect of an accred- 
ited production for a taxation year files with its return of in- 
come for the year 


(i) a prescribed form containing prescribed information in 
respect of the production, 


(ii) an accredited film or video production certificate in re- 
spect of the production, and 
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(iii) each other document prescribed in respect of the pro- 
duction, and 
(b) the principal filming or taping of the production began 
before the end of the year, 
the corporation is deemed to have paid on its balance-due day for 
the year an amount on account of its tax payable under this Part for 
the year equal to 11% of its qualified Canadian labour expenditure 
for the year in respect of the production. 


Subsec. 125.5(3) added by 1998, c. 19, s. 145.1, applicable to taxation 
years that end after October 1997. 


Forms: T1177: Claiming a film or video production services tax credit. 


(4) Canadian film or video production — Subsec- 
tion (3) does not apply in respect of a production in re- 
spect of which an amount is deemed to have been paid 
under subsection 125.4(3). 


History: Subsec. 125.5(4) added by 1998, c. 19, s. 145.1, applicable to 
taxation years that end after October 1997. 


(5) When assistance received — For the purposes of 
this Act other than this section, and for greater certainty, 
the amount that a corporation is deemed under subsection 
(3) to have paid for a taxation year is assistance received 
by the corporation from a government immediately before 
the end of the year. 

Related Provisions: 12(1)(x) — Inclusion of assistance into income; 
13(7.4) — Reduction in capital cost of depreciable property to reflect as- 


sistance; 53(2)(k) — Reduction in ACB of capital property to reflect 
assistance. 


History: Subsec. 125.5(5) added by 1998, c. 19, s. 145.1, applicable to 
taxation years that end after October 1997. : 


(6) Revocation of certificate — An accredited film or 
video production certificate in respect of an accredited 
production may be revoked by the Minister of Canadian 
Heritage where 


(a) an Omission or incorrect statement was made for 
the purpose of obtaining the certificate, or 


(b) the production is not an accredited production, 


and, for the purpose of subparagraph (3)(a)(i1), a certifi- 
cate that has been revoked is deemed never to have been 
issued. 

History: Subsec. 125.5(6) added by 1998, c. 19, s. 145.1, applicable to 
taxation years that end after October 1997. 


Definitions [s. 125.5]: “accredited film or video production certificate”, 


“accredited production” — 125.5(1); “amount” — 248(1); “assistance” — 
125.5(1), (5); “business” — 248(1); “Canada” — 255, “Canadian labour 
expenditure” — 125.5(1); “carries on business in Canada” — 253; “‘con- 


trolled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), 
Interpretation Act 35(1); eligible production corporation” — 248(1); “em- 
ployee”, “individual” — 248(1); “parent” — 125.5(1)“Canadian labour 
expenditure’’(c)(i); “permanent establishment” — Reg. 8201; “person”, 
“prescribed” — 248(1); “qualified Canadian labour expenditure” — 
125.5(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 
125.5]; “regulation” — 248(1); “remuneration” — 125.5(2)(a); “resident 
in Canada” — 250; “salary or wages” — 125.5(1), 248(1); “share” — 
248(1); “subsidiary wholly-owned corporation” — 248(1); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxation year” — 249. 


Subdivision c — Rules Applicable to 
All Taxpayers 


126. (1) Foreign tax deduction [foreign tax 
credit — non-business income] — A taxpayer who 
was resident in Canada at any time in a taxation year may 
deduct from the tax for the year otherwise payable under 
this Part by the taxpayer an amount equal to 


(a) such part of any non-business-income tax paid by 
the taxpayer for the year to the government of a coun- 
try other than Canada (except, where the taxpayer is a 
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corporation, any such tax or part thereof that may rea- 
sonably be regarded as having been paid by the tax- 
payer in respect of income froma share of the capital 
stock of a foreign affiliate of the taxpayer) as the tax- 
payer may claim, 


Proposed Amendment - — - 126(1 )(a) 


(a) the part of any non-business i income tax paid - 

the taxpayer for the year to the government of a 

country other than Canada that the taxpayer « ‘laims, 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 28(1), will amend para. ee read as 
above, applicable to taxation years: that begin after 2002, 
Technical Notes: Subsection 126(1) of the Act provides a 
tax credit to a taxpayer in respect of foreign non-b ess in- 
come pei — that is, acne ot taxes levied vee Si vestment and 


Patek D6C1)Cay 4 is ‘ atbended § to 
exception for taxes paid in respect oft income fron a share of . 
foreign affiliate. This exception is now found in subsection 
126(1.2) [(o) — ed]. _ 


not exceeding, however, 


(b) that proportion of the tax for the year otherwise 
payable under this Part by the taxpayer that 


(i) the amount, if any, by which the total of the tax- 
payer’s qualifying incomes exceeds the total of the 
taxpayer’s qualifying losses 


(A) for the year, if the taxpayer is resident in 
Canada throughout the year, and 


(B) for the part of the year throughout which 
the taxpayer is resident in Canada, if the tax- 
payer is non-resident at any time in the year, 


from sources in that country, on the assumption 
that 


(C) no businesses were carried on by the tax- 
payer in that country, 


(D) where the taxpayer is a corporation, it had 
no income from shares of the capital stock of a 
foreign affiliate of the taxpayer, and 


(E) where the taxpayer is an individual, 


(I) no amount was deducted under subsec- 
tion 91(5) in computing the taxpayer’s in- 
come for the year, and 

(II) if the taxpayer deducted an amount 
under subsection 122.3(1) from the tax- 
payer’s tax otherwise payable under this Part 
for the year, the taxpayer’s income from em- 
ployment in that country was not from a 
source in that country to the extent of the 
lesser of the amounts determined in respect 
thereof under paragraphs 122.3(1)(c) and (d) 
for the year, 


is of 
(ii) the total of 
(A) the amount, if any, by which, 


(I) if the taxpayer was resident in Canada 
throughout the year, the taxpayer’s income 
for the year computed without reference to 
paragraph 20(1)(ww), and 
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(II) if the taxpayer was non-resident at any 
time in the year, the amount determined 
under paragraph 1|14(a) in respect of the tax- 
payer for the year 


exceeds 


(III) the total of all amounts each of which is 
an amount deducted under section 110.6 or 
paragraph 111(1)(b), or deductible under 
any of paragraphs 110(1)(d) to (d.3), (A, (g) 
and (j) and sections 112 and 113, in comput- 
ing the taxpayer’s taxable income for the 
year, and 


(B) the amount, if any, added under section 
110.5 in computing the taxpayer’s taxable in- 
come for the year. 


Related Provisions: 20(11), 20(12) — Deduction instead of credit for 
foreign taxes paid; 20(12) — Foreign non-business income tax; 94(3)(b) 
[proposed] — Application to trust deemed resident in Canada; 94.4(3) — 
Application of foreign investment entity rules; 104(22.1) — Foreign tax 
credit allocated to beneficiary of trust; 110.5 — Addition to corporation’s 
taxable income to increase foreign tax credit; 123.2(a) — Corporate surtax 
applies to total tax before claiming foreign tax credit; 126(1.1) — Applica- 
tion to authorized foreign bank; 126(1.2)— Exceptions to. 126(1); 
126(6) — Separate deduction in respect of each country and source; 
126(7)‘tax for the year otherwise payable under this Part’ — Tax other- 
wise payable; 129(3) — Refundable dividend tax. on hand; 133(4) — No 
foreign tax deduction for non-resident-owned investment corporations; 
138(8) — No deduction for tax paid on. life insurance business income; 
144(8.1) — Employees profit sharing plan —foreign tax deduction; 
161(6.1) — Delay in interest on foreign tax credit adjustment; Canada- 
U.S. Tax Treaty:Art. XXIV:4 — Credit for U.S. citizen resident in Can- 
ada; Canada-U.S. Tax Treaty:Art. XXIX-B:6, 7 — Credit for U.S. estate 
taxes. See additional Related Provisions at end of s. 126. 


History: Subcl. 126(1)(b)(ii)(A)II) amended by 2002, c. 9, subsec. 
39(1), applicable to 1997 et seq. except that, for the 1997 taxation year, 
the subcl. shall be read as follows: 


(IJ) the total of all amounts each of which is an amount deducted 
by the taxpayer under section 110.6 or paragraph 111(1)(b), or de- 
ductible by the taxpayer under paragraph 110(1)(d), (d.1), (d.2), 
(d.3), (f), (g) or G) or section 112 or 113, for the year or in respect 
of the period or periods referred to in subclause (II), as the case may 
be, and 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s 
tax, interest or penalty for any taxation year shall be made that is neces- 
sary to give effect to the amendment. Subcl. 126(1)(b)(Gi)(A)CUID formerly 
read: 


(IIT) the total of all amounts each of which is an amount deducted 
under section 110.6 or paragraph 111(1)(b), or deductible under any 
of paragraphs 110(1)(d) to (d.3), (f) and G) and sections 112 and 
113, in-computing the taxpayer’s taxable income for the year, and 


Cl. 126(1)(b)(@1)(A) amended by 2001, c. 17, subsec. 117(1), applicable to 
1998 et seg. except that, in its application to the 1998 and 1999 taxation 
years, subcl. (A)(I) shall be read without reference to the expression “com- 
puted without reference to paragraph 20(1)(ww)”. The cl. formerly read: 


(A) the amount, if any, by which, 


(1) where section 114 does not apply to the taxpayer in respect 
of the year, the taxpayer’s income for the year computed with- 
out reference to paragraph 20(1)(ww), and 


(II) where section 114 applies to the taxpayer in respect of the 
year, the total of the taxpayer’s income for the period or periods 
in the year referred to in paragraph | 14(a) and the amount that 
would be determined under paragraph 114(b) in respect of the 
taxpayer for the year if subsection 115(1) were read without ref- 
erence to paragraphs 115(1)(d) to (f) 


exceeds 


(III) the total of all amounts each of which is an amount de- 
ducted by the taxpayer under section 110.6 or paragraph 
111(1)(b), or deductible bi the taxpayer under paragraph 
110(1)(d), (d.1), (d.2), (d.3), (f) or Gj) or section 112 or 113, for 
the year or in respect of the AAs or periods referred to in sub- 
clause (II), as the case may be, and 
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Subcl. 126(1)(b)(ii)(A)(1) amended by 2000, c. 19, subsec. 35(1), applica- 
ble to 1998 et seg. except that, in its application to the 1998 and 1999 
taxation years, the subcl. shall be read without reference to the expression 
“computed without reference to paragraph 20(1)(ww)”. The subcl. for- 
merly read: 


(I) where section 114 is not applicable to the taxpayer in respect of 
the year, the total of the taxpayer’s income for the year and the 
amount, if any, added under subsection 110.4(2) in computing the 
taxpayer’s taxable income for the year, and 


The portion of subpara. 126(1)(b)(i) before cl. (C) amended by 1999, c. 
22, subsec. 47(1), applicable to taxation years that begin after February 24, 
1998 The portion formerly read:. 


(1) the total of the taxpayer’s incomes from sources in that country, 
excluding any portion thereof that was deductible by the taxpayer 
under subparagraph, 110(1)()(i) or in respect of which an amount 
was deducted by the taxpayer under section 110.6, 


(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the 
year referred to in paragraph 114(a), 


on the assumption that 


Subcl. 126(1)(b)(ii)(A)CD substituted by 1994, c. 21, subsec. 60(1), appli- 
cable to 1993 et seq. That subcl. formerly read: 


(Il) where section 114 is applicable to the taxpayer in respect of the 
year, the taxpayer’s income for the period or periods in the year 
referred to in paragraph 114(a) 


Selected Cases [subsec. 126(1)]: Kempe v. R., [2001] 1 C.T.C. 2060 
(TCC) (German church tax was imposed by government and calculated on 
income, thereby constituting foreign non-business income tax); Dagenais 
v. R., [2000] 2 C.T.C. 2022 (TCC) (Foreign tax credit not available with 
respect to U.S. lottery winnings; no double taxation); Jnterprovincial Pipe 
Line Co. v. MNR, [1968] C.T.C. 156 (SCC) (To determine income from a 
source, taxpayer required to deduct interest paid to Canadian lenders from 
interest received from U.S. subsidiary). 

Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions; IT-273R2: Government assistance — general com- 
ments; IT-243R4: Dividend refund to private corporations; [T-379R: Em- 
ployees profit sharing plans — allocations to beneficiaries; IT-393R2: 
Election re tax on rents and timber royalties — non-residents; IT-395R2: 
Foreign tax credit — foreign-source capital gains and losses; IT-506: For- 
eign income taxes as a deduction from income; IT-520: Unused foreign 
tax credits — carryforward and carryback. See also list at end of s. 126. 


1.T. Technical News: No. 30 (tax avoidance); No. 31 (social security 
taxes and the foreign tax credit). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 
SCH 21: Federal foreign income tax credits and federal logging tax credit; 
T2036: Provincial foreign tax credits; T2209: Federal foreign tax credits. 


(1.1) Authorized foreign bank — In applying subsec- 
tions 20(12) and (12.1) and this section in respect of an 
authorized foreign bank, 


(a) the bank is deemed, for the purposes of subsections 
(1), (4) to (5), (6) and (7), to be resident in Canada in 
respect of its Canadian banking business; 


(b) the references in subsection 20(12).and paragraph 
(1)(a) to “country other than Canada” shall be read as 
a reference to “country that is neither Canada nor a 
country in which the taxpayer is resident at any time in 
the taxation year”; 


(c) the reference in subparagraph (1)(b)(i) to “from 
sources in that country” shall be read as a reference to 
“in respect of its Canadian banking business from 
sources in that country”; 


(d) subparagraph (1)(b)(ii) shall be read as follows: 
“i) the lesser of 


(A) the taxpayer’s taxable income earned in 
Canada for the year, and 


(B) the total of the taxpayer’s income for the 
year from its Canadian banking business and 
the amount determined in respect of the tax- 
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payer under subparagraph 115(1)(a)(vi1) for 
the year.”; 


(e) in computing the non-business income tax paid by 
the bank for a taxation year to the government of a 
country other than Canada, there shall be included 
only taxes that relate to amounts that are included in 
computing the bank’s taxable income earned in Can- 
ada from its Canadian banking business; and 


(f) the definition “tax-exempt income” in subsection 


(7) shall be read as follows: 


66 66 


tax-exempt income” means income of a tax- 
payer from a source in a particular country in re- 
spect of which 


(a) the taxpayer is, because of a comprehen- 
sive agreement or convention for the elimina- 
tion of double taxation on income, which has 
the force of law in the particular country and 
to which a country in which the taxpayer is 
resident is a party, entitled to an exemption 
from all income or profits taxes, imposed. in 
the particular country, to which the agreement 
or convention applies, and 


(b) no income or profits tax to which the 
agreement or convention does not apply is 1m- 
posed in the particular country;”. 


History: Subsec. 126(1.1) added by 2001, c. 17, subsec. 117(2), applica- 
ble after June 27, 1999. - 


/ soiceantuon Addition: —_ -126(1 By 


(12), Exception - — Subsection dd) does i ep. to 
non-business. income tax paid by 


(A) 4 taxpayer, in respect of a caerailee amount that 
is included in computing, in respect of the taxpayer, 
the | amount determined under — subparagraph 
94. 4(2)(a)(i) i in respect of a participating interest of 
ii taxpayer, if the taxpayer made a deduction under 
subsection 94. aoe in oe of ne Ze 
_ amount; and — ; 


(b) a eee in res poet of i income hie a share 
ba of the: capital. stock. a a poe atiiliate of the 
- corporation. O10 eet 6 


Appicstiok The October 30, 2003 Notice of 56 Ways and Mekins Motion | 
(NRTs and FIEs), subsec. _28(2), will add subsec. 1260 2), maphetile to 
taxation years that begin after 2002. 


Technical ‘Notes: New ‘subsection. 126(1. Dy Teck ce. 
cumstances in which subsection 126(1) does. not apply More» 
Speier, it provides that subsection 126(1): — is 


° does not apply to ‘non-business i income tax. paid by a tax- 
payer in Tespect of a particular amount that is included in — 
computing, in respect of the taxpayer, the amount deter- 
- mined under subparagraph 94.4(2)(a)(i) in respect of a ‘par- 
-  ticipating interest of the taxpayer, if the taxpayer made a 
_ deduction under subsection 94.4(3) in respect of the partic- 
_ ular amount — in this regard, see the commentary on the 
related rule found in new subsection 94,3(3), and 


does not apply to non-business income tax paid by acorpo- | 
ration in respect of income from a share of the Wenig stock 
of a foreign affiliate of the corporation... oe 
(2) Idem [foreign tax credit— business _in- 
come] — Where a taxpayer who was resident in Canada 
at any time in a taxation year carried on business in the 
year in a country other than Canada, the taxpayer may de- 
duct from the tax for the year otherwise payable under 
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this Part by the taxpayer an amount not exceeding the 
least of 


(a) such part of the total of the business-income tax 
paid by the taxpayer for the year in respect of busi- 
nesses carried on by the taxpayer in that country and 
the taxpayer’s unused foreign tax credits in respect of 
that country, for the seven taxation years immediately 
preceding and the three taxation years immediately 
following the yeanie as ie eye AR ais 


Federal budget, Notice of Ways and Means Motion nd 


edges information, M 
od f . 


Budget 2004. 
forward 


b) the amount determined under subsection (2.1) for 
the year in respect of businesses carried on by the tax- 
payer in that country, and 


(c) the amount by which 


(i) the tax.for the year otherwise payable under this 
_ Part by the taxpayer 


exceeds 


(ii) the amount or the total of amounts, as the case 
may be, deducted under subsection (1) by the tax- 
payer from the tax for the year otherwise Payable 
under this Part. 


Possible Future Amendment - aa -126(2) me e 
Letter from Dept. of Finan xe, February 21, ‘2003: 


As you know, the CCRA has plannec 
a significant change in its administrative practices relating to the 
foreign tax credits available to Canadian banks and other lending 
institutions. _ We very much, appreciate your co-operation in 

Lis regard, and I am Bvetne now to update you on the abet 
Orour work. 


The transactions that give rise to this is issue are loans by a resident 
of Canada to a non-resident, and the resulting receipt by the resi- 
dent of interest income. If the non-resident borrower’s country of 
residence imposes a withholding tax (as Canada itself often 
would in the reverse case), it is appropriate in policy terms that 
Canada provides some foreign tax credit for the tax. Indeed, if 
Canada has a tax treaty with the country in question, the tax 
treaty generally designates the interest income to be from a 
source in that other country, and Canada is required under the 
treaty to provide a credit: 


The difficulty arises Where there is no such treaty obligation. if 
the Canadian-resident lender earns the interest as income from 
carrying on a business in Canada, it is not clear that the interest 
has a foreign source. If it does not have a foreign source, it will 
hot give rise to a foreign tax credit. This would be the result de- 
spite the fact that, as I have noted, we impose withholding taxes 


ee sb sue dine announce 
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generally with the expectation that aie will be sesieuneeed in the 
reniients sc i c 


Related Provisions: 87(2)(z)— Uneibigankdae 88(1)(e.7) — Wind- 
ing-up; 94(3)(b) [proposed] — Application to trust deemed resident in 
Canada; 104(22.1) — FTC allocated to beneficiary of trust; 110.5 — Op- 
tional addition to income to create FTC; 125 — Small business deduction; 
126(2.1) — Amount determined for purposes of para. (2)(b); 126(2.3) — 
Rules relating to unused FTC; 126(6) — Separate deduction in respect of 
each country; 129(3) — Refundable dividend tax on hand; 133(4) — No 
FTC for non-resident-owned investment corporation; 138(8) — No FTC 
for life insurance business; 152(6) — Reassessment; 152(6)(f.1) — Min- 
ister required to reassess past year to allow unused FTC; 161(6.1) — De- 
lay in interest'on FTC adjustment; 161(7)(a)(iv.1), 164(5)(e), 164(5.1) — 
Effect of carryback of loss. See additional Related Provisions at end of s. 
126. 


Selected Cases [Subsec. 126(2)]: Collins vy. R., [1985] 1 C.T.C. 342 
(Ont CA) (Payment of tax in U.S. does not affect calculation of tax sought 
to be evaded when taxpayer charged with tax evasion); R. v. Bank of Nova 
Scotia, [1981] C.T.C. 162 (FCA) (Taxpayer liable for income tax in U.K. 
entitled to use weighted average exchange rate during fiscal period); 
Icanda Ltd. v. MNR, {1972} C.T.C. 163 (FCTD) (Taxpayer receiving U.S. 
tax refund not allowed foreign tax credit). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-273R2: Government assistance — general comments; IT-520: 
Unused foreign tax credits — carryforward and carryback. See also list at 
end of s. 126. 


I.T. Technical News: No. 8 (treatment of United States unitary state 
taxes). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 
SCH 21: Federal foreign income tax credits and federal logging tax credit; 
T2036: Provincial foreign tax credits; T2209: Federal foreign tax credits. 


(2.1) Amount determined for purposes of para. 
(2)(b) — For the purposes of paragraph (2)(b), the 
amount determined under this subsection for a year in re- 
spect of businesses carried on by a taxpayer in a country 
other than Canada is the total of 


(a) that proportion of the tax for the year otherwise 
payable under this Part by the taxpayer that 


(i) the amount, if any, by which the total of the tax- 
payer’s qualifying incomes exceeds the total of the 
taxpayer’s qualifying losses 
(A) for the year, if the taxpayer is resident in 
Canada throughout the year, and 


(B) for the part of the year throughout which 
the taxpayer is resident in Canada, if the tax- 
payer is non-resident at any time in the year, 


is of 
(ii) the total of 

(A) the amount, if any, by which 
(1) if the taxpayer is resident in Canada 
throughout the year, the taxpayer’s income 
for the year computed without reference to 
paragraph 20(1)(ww), and 
(Il) if the taxpayer is non-resident at any 
time in the year, the amount determined 
under paragraph | 14(a) in respect of the tax- 
payer for the year 

exceeds 


(III) the total of all amounts each of which is 
an amount deducted under section 110.6 or 
paragraph 111(1)(b), or deductible under 
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any of paragraphs 110(1)(d) to (d.3), (f), (g) 
and (j) and sections 112 and 113, in comput- 
ing the taxpayer’s taxable income for the 
year, and 


(B) the amount, if any, added under section 
110.5 in computing the taxpayer’s taxable in- 
come for the year, and 


(b) that proportion of the amount, if any, added under 
subsection 120(1) to the tax for the year otherwise 
payable under this Part by the taxpayer that 


(i) the amount determined under subparagraph 
(a)(i) in respect of the country 


is of 
(11) the amount, if any, by which, 


(A) where section 114 does not apply to the tax- 
payer in respect of the year, the taxpayer’s in- 
come for the year, and 


(B) where section 114 applies to the taxpayer in 
respect of the year, the total of the taxpayer’s 
income for the period or periods referred to in 
paragraph 114(a) and the amount that would be 
determined under paragraph 114(b) in respect 
of the taxpayer for the year if subsection 115(1) 
were read without reference to paragraphs 


115(1)(d) to (f) 
exceeds 


(C) the taxpayer’s income earned in the year in 
a province (within the meaning assigned by 
subsection 120(4)). 


Related Provisions: 126(6)(c)—Incomes deemed from separate 
sources. See also Related Provisions at end of s. 126. 


History: Subcl. 126(2.1)(a)(ii)(A)() amended by 2002, c. 9, subsec. 
39(2), applicable to 1997 et seg. except that, for the 1997 taxation year, 
the subcl. shall be read as follows: 


(III) the total of all amounts each of which is an amount deducted 
by the taxpayer under section 110.6 or paragraph 111(1)(b), or de- 
ductible by the taxpayer under paragraph 110(1)(d), (d.1), (d.2), 
(d.3), (f), (g) or G) or section 112 or 113, for the year or in respect 
of the period or periods referred to in subclause (II), as the case may 
be, and 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s 
tax, interest or penalty for any taxation year shall be made that is neces- 
sary to give effect to the amendment. Subcl. 126(2.1)(a)(i1)(A)(IID for- 
merly read: 


(IID) the total of all amounts each of which is an amount deducted 
under section 110.6 or paragraph 111(1)(b), or deductible under any 
of paragraphs 110(1)(d) to (d.3), (f), and (Gj) and sections 112 and 
113, in computing the taxpayer’s taxable income for the year, and 


Cl. 126(2.1)(a)Gi)(A) amended, by 2001, c. 17, subsec 117(3), applicable 
to 1998 et seg. except that, in its application to the 1998 and 1999 taxation 
years, subcl. (A)(I) shall be read without reference to the expression “com- 
puted without reference to paragraph 20(1)(ww)”. The cl. formerly read: 


(A) the amount, if any, by which 


(1) where section 114 does not apply to the taxpayer in respect 
of the year, the taxpayer’s income for the year computed with- 
out reference to paragraph 20(1)(ww), and 


(II) where section 114 applies to. the taxpayer in respect of the 
year, the total of the taxpayer’s income for the period or periods 
referred to in paragraph 114(a) and the amount that would be 
determined under paragraph 114(b) in respect of the taxpayer 
for the year if subsection 115(1) were read without reference to 
paragraphs 115(1)(d) to (f) 
exceeds 

(III) the total of all amounts each of which is an amount de- 
ducted by the taxpayer under section 110.6 or paragraph 


111(1)(b), or deductible by the taxpayer under paragraph 
110(1)(d), (d.1), (d.2), (d.3), (f) or G) or section 112 or 113, for 
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the year or in respect of the period or periods referred to in sub- 
clause (II), as the case may be, and 


Subcl. 126(2.1)(a)(ii)(A)C) amended by 2000, c. 19, subsec. 35(2), appli- 
cable to 1998 et seq. except that, in its application to the 1998 and 1999 
taxation years, the subcl. shall be read without reference to the expression 
“computed without reference to paragraph 20(1)(ww)”. The subcl. for- 
merly read: 


(I) where section 114 is not applicable to the taxpayer in respect of 
the year, the total of the taxpayer’s income for the year and the 
amount, if any, included under subsection 110.4(2) in computing 
the taxpayer’s taxable income for the year, and 


Subparas. 126(2.1)(a)(@) and (b)(G) amended by 1999, c. 22, subsecs. 47(2), 
(3), applicable to taxation years that begin after February 24, 1998. The 
subparas. formerly read: 


(i) the total of the taxpayer’s incomes 
(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the 
year referred to in paragraph 114(a), 


from businesses carried on by the taxpayer in that country, other 
than any portion of that income that was deductible under subpara- 
graph 110(1)()G) in computing the taxpayer’s taxable income for 
the year 


(1) the total of the taxpayer’s incomes described in subparagraph 
(a)(i) 


Subcl. 126(2.1)(a)Gi)(A)CD and subpara. (2.1)(b)(ii) substituted by 1994, 
c. 21, subsecs. 60(2), (3), applicable to 1993 et seg. That subcl. and that 
subpara. formerly read: 


(II) where section 114 is applicable to the taxpayer in respect of the 
year, the taxpayer’s income for the period or periods in the year 
referred to in paragraph 114(a) 


(11) the taxpayer’s income, other than the taxpayer’s income earned 
in the year in a province (within the meaning assigned by subsection 
120(4)), 


(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the 
year referred to in paragraph 114(a). 


That portion of subpara. 126(2.1)(a)(i) following cl. (B) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 103(1), applicable to taxation 
years ending after July 13, 1990. That portion formerly read: 


from businesses carried on by the taxpayer in that country _ 
Interpretation Bulletins: See list at end of s. 126. 
Forms: T2036: Provincial foreign tax credits. 


(2.2) Non-resident’s foreign tax deduction — If at 
any time in a taxation year a taxpayer who is not at that 
time resident in Canada disposes of a property that was 
deemed by subsection 48(2), as it read in its application 
before 1993, or by paragraph 128.1(4)(e), as it read in its 
application before October 2, 1996, to be taxable Cana- 
dian property of the taxpayer, the taxpayer may deduct 
from the tax for the year otherwise payable under this Part 
by the taxpayer an amount equal to the lesser of 


(a) the amount of any non-business-income tax. paid 
by the taxpayer for the year to the government of a 
country other than Canada that can reasonably be re- 
garded as having been paid by the taxpayer in respect 
of any gain or profit from the disposition of the pro- 
perty, and 


(b) that proportion of the tax for the year otherwise 
payable under this Part by the taxpayer that 


(i) the taxable capital gain from the disposition of 
that property 


is of 
(11) if the taxpayer is non-resident throughout the 
year, the taxpayer’s taxable income earned in Can- 
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ada for the year determined without reference to 
paragraphs 115(1)(d) to (f), and 


(iii) if the taxpayer is resident in Canada at any 
time in the year, the amount that would have been 
the taxpayer’s taxable income earned in Canada for 
the year if the part of the year throughout which the 
taxpayer was non-resident were the whole taxation 
year. 
Related Provisions: 114 — Residence in Canada for part of year; 
126(2.21)—(2.23) — Credit for former resident;; 115(1) — Non-resident’s 
taxable income; 126(7) — “tax for the year otherwise payable under this 
Part”. See additional Related Provisions at end of s. 126. 


History: The portion of subsec. 126(2.2) before para. (b) amended by 
2001 c. 17, subsec. 117(4), applicable to 1996 et seg. That portion for- 
merly read: 


(2.2) Where at any time in a taxation year a taxpayer who is not at 
that time resident in Canada disposes of property that was deemed 
by subsection 48(2), as it read in its application before 1993, or par- 
agraph 128.1(4)(e) to be taxable Canadian property of the taxpayer, 
the taxpayer may deduct from the tax for the year otherwise payable 
under this Part by the taxpayer an amount equal to 


~ (a) the amount of any non-business-income tax paid by the tax- 
payer for the year to the government of a country other than 
Canada that may reasonably be regarded as having been paid by 
the taxpayer in respect of any gain or profit from the disposition 
of that property 


not exceeding, however, 


Subpara. 126(2.2)(b)(ii) amended, and subpara. (ili) added, by the said c. 
17, subsec. 117(5), applicable to 1998 et seg. Subpara. 126(2.2)(b)(1i) for- 
merly read: 


(ii) the amount that would be the taxpayer’s taxable income earned 
in Canada 


(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the portion of the year re- 
ferred to in paragraph 114(b) 


if subsection 115(1) were read without reference to that portion 
thereof following paragraph 115(1)(c). 


The opening words of subsec. 126(2.2) substituted by 1994, c. 21, subsec. 
60(4), applicable after 1992. The opening words formerly read: 


(2.2) Where at any time in a taxation year a taxpayer who was not at 
that time resident in Canada disposed of property that was deemed 
by subsection 48(2) to be taxable Canadian property of the taxpayer, 
the taxpayer may deduct from the tax for the year otherwise payable 
under this Part by the taxpayer an amount equal to 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments; IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident. See also list at end of s. 126. 


(2.21) Former resident — deduction — If at any par- 
ticular time in a particular taxation year a non-resident in- 
dividual disposes of a property that the individual last ac- 
quired because of the application, at any time (in this 
subsection referred to as the “acquisition time”) after Oc- 
tober 1, 1996, of paragraph 128.1(4)(c), there may be de- 
ducted from the individual’s tax otherwise payable under 
this Part for the year (in this subsection referred to as the 
“emigration year”) that includes the time immediately 
before the acquisition time an amount not exceeding the 
lesser of 


(a) the total of all amounts each of which is the 
amount of any business-income tax or non-business- 
income tax paid by the individual for the particular 
year 
(i) where the property is real property situated in a 
country other than Canada, 


(A) to the government of that country, or 


(B) to the government of a country with which 
Canada has a tax treaty at the particular time 


S. 126(2.22)(a) 


and in which the individual is resident at the 
particular time, or 


(11) where the property is not real property, to the 
government of a country with which Canada has a 
tax treaty at the particular time and in which the 
individual is resident at the particular time, 


that can reasonably be regarded as having been paid in 
respect of that portion of any gain or profit from the 
disposition of the property that accrued while the indi- 
vidual was resident in Canada and before the time the 
individual last ceased to be resident in Canada, and 


(b) the amount, if any, by which 


(1) the amount of tax under this Part that was, after 
taking into account the application of this subsec- 
tion in respect of dispositions that occurred before 
the particular time, otherwise payable by the indi- 
vidual for the emigration year 


exceeds 


(ii) the amount of such tax that would have been 
payable if the particular property had not been 
deemed by subsection 128.1(4) to have been dis- 
posed of in the emigration year. 


Related Provisions: 119 — Former resident — credit for tax paid; 
126(2.22) — Parallel credit to trust after distribution to non-resident bene- 
ficiary; 126(2.23) — Reduction where foreign tax credit available under 
foreign system; 128.3 — Shares acquired on rollover deemed to be same 
shares for 126(2.21); 152(6)(f.1) — Minister required to reassess past year 
to allow credit; 161(7)(a)(iv.1), 164(5)(e), 164(5.1) — Effect of carryback 
of loss; Canada-U.S. Tax Treaty:Art. XIII:1 — Gain on real property taxa- 
ble by country in which property is situated. 


History: Subsec. 126(2.21) added by 2001, c. 17, subsec. 117(6), applica- 
ble to 1996 et seq. 


Interpretation Bulletins: [T-395R2: Foreign tax credit — foreign- 
source capital gains and losses. 


(2.22) Former resident — trust beneficiary — If at 
any particular time in a particular taxation year a non-res- 
ident individual disposes of a property that the individual 
last acquired at any time (in this subsection referred to as 
the “acquisition time”) on a distribution after October 1, 
1996 to which paragraphs 107(2)(a) to (c) do not apply 
only because of subsection 107(5), the trust may deduct 
from its tax otherwise payable under this Part for the year 
(in this subsection referred to as the “distribution year’) 
that includes the acquisition time an amount not exceed- 
ing the lesser of 


(a) the total of all amounts each of which is the 
amount of any business-income tax or non-business- 
income tax paid by the individual for the particular 
year 


(i) where the property is real property situated in a 
country other than Canada, 


(A) to the government of that country, or 


(B) to the government of a country with which 
Canada has a tax treaty at the particular time 
and in which the individual is resident at the 
particular time, or 


(11) where the property is not real property, to the 
government of a country with which Canada has a 
tax treaty at the particular time and in which the 
individual is resident at the particular time, 


that can reasonably be regarded as having been paid in 
respect of that portion of any gain or profit from the 
disposition of the property that accrued before the dis- 
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tribution and after the latest of the times, before the 
distribution, at which 


(iii) the trust became resident in Canada, 


(iv) the individual became a beneficiary under the 
trust, or 


(v) the trust acquired the property, and 
(b) the amount, if any, by which 


(i) the amount of tax under this Part that was, after 
taking into account the application of this subsec- 
tion in respect of dispositions that occurred before 
the particular time, otherwise payable by the trust 
for the distribution year 


exceeds 


(ii) the amount of such tax that would have been 
payable by the trust for the distribution year if the 
particular property had not been distributed to the 
individual. 
Related Provisions: 104(22.1)—FTC to beneficiary of trust; 
126(2.23) — Reduction where FTC available under foreign system; 
128.3 — Shares acquired on rollover deemed to be same shares for 
126(2.22); 152(6)(f.1) — Minister required to reassess past year to allow 
credit; 161(7)(a)Qv.1), 164(5)(e), 164(5.1) — Effect of carryback of loss; 
220(4.6)-(4.63) — Security for tax on distribution of taxable Canadian 
property by trust to non-resident beneficiary; Canada-U.S. Tax Treaty: Art. 
Xill:1 — Gain on real property taxable by country in which property is 
situated. 


History: Subsec. 126(2.22) added by 2001, c. 17, subsec. 117(6), applica- 
ble to 1996 et seq. 


(2.23) Where foreign credit available — For the pur- 
poses of subsections (2.21) and (2.22), in computing, in 
respect of the disposition of a property by an individual in 
a taxation year, the total amount of taxes paid by the indi- 
vidual for the year to one or more governments of coun- 
tries other than Canada, there shall be deducted any tax 
credit (or other reduction in the amount of a tax) to which 
the individual was entitled for the year, under the law of 
any of those countries or under a tax treaty between Can- 
ada and any of those countries, because of taxes paid or 
payable by the individual under this Act in respect of the 
disposition or a previous disposition of the. property. 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be 
same shares for 126(2.23). 


History: Subsec. 126(2.23) added by 2001, c. 17, subsec. 117(6), applica- 
ble to 1996 ef seq. 


(2.3) Rules relating to unused foreign tax credit — 
For the purposes of this section, 


(a) the amount claimed under paragraph (2)(a) by a 
taxpayer for a taxation year in respect of a country 
shall be deemed to be in respect of the business-in- 
come tax paid by the taxpayer for the year in respect 
of businesses carried on by the taxpayer in that coun- 
try to the extent of the amount of that tax, and the re- 
mainder, if any, of the amount so claimed shall be 
deemed to be in respect of the taxpayer’s unused for- 
eign tax credits in respect of that country that may be 
claimed for the taxation year; 


(b) no amount may be claimed under paragraph (2)(a) 
in computing a taxpayer’s tax payable under this Part 
for a particular taxation year in respect of the tax- 
payer’s unused foreign tax credit in respect of a coun- 
try for a taxation year until the taxpayer’s unused for- 
eign tax credits in respect of that country for taxation 
years preceding the taxation year that may be claimed 
for the particular taxation year have been claimed; and 
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(c) an amount in respect of a taxpayer’s unused for- 
eign tax credit in respect of a country for a taxation 
year may be claimed under paragraph (2)(a) in com- 
puting the taxpayer’s tax payable under this Part for a 
particular taxation year only to the extent that it ex- 
ceeds the aggregate of all amounts each of which is 
the amount that may reasonably be considered to have 
been claimed in respect of that unused foreign tax 
credit in computing the taxpayer’s tax payable under 
this Part for a taxation year preceding the particular 
taxation year. 

Related Provisions: 87(2)(z) — Amalgamations; 88(1)(e.7) — Wind- 

ing-up. 

History: Paras. 126(2.3)(b) and (c) amended by 2001, c. 17, subsec. 

117(7), applicable to 2001 et seg. Paras. (b) and (c) formerly read: 


(b) no amount may be claimed under paragraph (2)(a) in computing 
a taxpayer’s tax payable under this Part or Part 1.1 for a particular 
taxation year in respect of the taxpayer’s unused foreign tax credit 
in respect of a country for a taxation year until the taxpayer’s un- 
used foreign tax credits in respect of that country for taxation years 
preceding the taxation year that may be claimed for the particular 
taxation year have been claimed; and 


(c) an amount in respect of.a taxpayer’s unused foreign tax credit in 
respect of a country for a taxation year may be claimed under para- 
graph (2)(a) in computing the taxpayer’s tax payable under this Part 
or Part I.1 for a particular taxation year only to, the extent that it 
exceeds the total of all amounts each of which is the amount that 
may reasonably be considered to have been claimed in respect of 
that unused foreign tax credit in computing the taxpayer’s tax paya- 
ble under this Part or Part I.1 for a taxation year preceding the: par- 
ticular taxation year. 


Interpretation Bulletins: [T-520: Unused. foreign tax credits — car- 
ryforward and carryback. See also list at end of s. 126. 


(3) Employees of international organizations — 
Where an individual is resident in Canada at any time in a 
taxation year, there may be deducted from the indivi- 
dual’s tax for the year otherwise payable under this Part 
an amount equal to that proportion of the tax for the year 
otherwise payable under this Part by the individual that 


(a) the individual’s income 


(i) for the year, if the individual is resident in Can- 
ada throughout the year, and 


(ii) for the part of the year throughout which the 
individual was resident in Canada, if the individual 
is non-resident at any time in the year, 


from employment with an international organization 
(other than a prescribed international organization), as 
defined for the purposes of section 2 of the Foreign 
Missions and International Organizations Act — 


is of 
(b) the amount, if any, by which 


(i) if the taxpayer is resident in Canada throughout 
the year, the taxpayer’s income for the’ year com- 
puted without reference to paragraph 20(1)(ww), 
and 


(i1) if the taxpayer is non-resident at any time in the 
year, the amount determined under paragraph 
114(a) in respect of the taxpayer for the year 


exceeds 
(iii) the total of all amounts each of which is an 
amount deducted under section 110.6 or paragraph 
111(1)(b), or deductible under any of paragraphs 
110(1)(d) to (d.3), (f), (g) and Q), in computing the 
taxpayer’s taxable income for the year, 


except that the amount deductible under this subsection in 
computing the individual’s tax payable under this Part for 
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the year may not exceed that proportion of the total of all 
amounts each of which is an amount paid by the indivi- 
dual to the organization as a levy (the proceeds of which 
are used to defray expenses of the organization), com- 
puted by reference to the remuneration received by the in- 
dividual in the year from the organization in a manner 
similar to the manner in which income tax is computed, 
that 


(c) the individual’s income for the year from employ- 
ment with the organization 

is of 
(d) the amount that would be the individual’s income 
for the year from employment with the organization if 
this Act were read without reference to paragraph 
81(1)(a). | 

Related Provisions: 1 10(1)(f)(iii), (iv) — Deductions for income from 

certain international organizations; 126(7)‘‘tax for the year otherwise paya- 


ble under this Part” — Tax for year otherwise payable defined. See addi- 
tional Related Provisions at end of s. 126. 


History: Subpara. 126(3)(b)(iii) amended by 2002, c. 9, subsec. 39(3), 
applicable to 1997 et seg. except that, for the 1997 taxation year, the sub- 
para. shall be read as follows: 


“(iii) the total of all amounts each of which is an amount deducted 
under section 110.6 or paragraph 111(1)(b), or deductible under par- 
agraph 110(1)(d), (d.1), (d.2), (d.3), (f), (g) or Gj), in computing the 
individual’s taxable income for the year or in respect of the period 
or periods referred to in subparagraph (11), as the case may be,” 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s 
tax, interest or penalty for any taxation year shall be made that is neces- 
sary to give effect to the amendment. Subpara. 126(3)(b)(i1i) formerly 
read: 


(iii) the total of all amounts each of which is an amount deducted 
under section 110.6 or paragraph 111(1)(b), or deductible under par- 
agraph 110(1)(d) to (d.3), (f) or (j), in computing the taxpayer’s tax- 
able income for the year, and 


Subparas. 126(3)(a)(i) and (11) amended by 2001, c. 17, subsec. 117(8), 
applicable to 1998 et seg. Those subparas. formerly read: 


(1) for the year, where section 114 is not applicable to the individual 
in respect of the year, and 


(ii) for the period or periods in the year referred to in paragraph 
114(a), where section 114 is applicable to the individual in respect 
of the year, 


Para. 126(3)(b) amended by the said c. 17, subsec. 117(9), applicable to 
1998 et seq. except that, in its application to the 1998 and 1999 taxation 
years, subpara. (b)(i) shall be read without reference to the expression 
“computed without reference to paragraph 20(1)(ww)’.. Para. 126(3)(b) 
formerly read: 


(b) the amount, if any, by which 


(i) where section 114 does not apply to the individual in respect 
of the year, the individual’s income for the year computed with- 
out reference to paragraph 20(1)(ww), and 


(ii) where section 114 applies to the individual in respect of the 
year, the total of the individual’s income for the period or peri- 
ods in the year referred to in paragraph 114(a) and the amount 
that would be determined under paragraph 114(b) in respect of 
the individual for the year if subsection 115(1) were read with- 
out reference to paragraphs 115(1)(d) to (f) 


exceeds 


(iii) the total of all amounts each of which is an amount de- 
ducted under section 110.6 or paragraph 111(1)(b), or deducti- 
ble under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f) or G), in 
computing the individual’s taxable income for the year or in re- 
spect of the period or periods referred to in subparagraph (11), as 
the case may be, 


Subpara. 126(3)(b)(i) amended by 2000, c. 19, subsec. 35(3), applicable to 
1998 et seg. except that, in its application to the 1998 and 1999 taxation 
years, the subpara. shall be read without reference to the expression “com- 
puted without reference to paragraph 20(1)(ww)”. The subpara. formerly 
read: 


(i) where section 114 does not apply to the individual in respect of 
the year, the total of the individual’s income for the year and the 
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amount, if any, included under subsection 110.4(2) in computing 
the individual’s taxable income for the year, and 


Subparas. |126(3)(b)(i) and (ii) substituted by 1994, c. 21, subsec. 60(5), 
applicable to 1993 et seg. Those subparas. formerly read: 


(i) the total of the individual’s income for the year and the amount, 
if any, included pursuant to subsection 110.4(2) in computing the 
individual’s taxable income for the year, where section 114 is not 
applicable to the individual in respect of the year, or 
(ii) the individual’s income for the period or periods in the year re- 
ferred to in paragraph 114(a), where section 114 is applicable to the 
individual in respect of the year, 
That portion of para, 126(3)(a) following subpara. (ii) amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), subsec. 67(1), applicable to 1991 et seg. That 
portion formerly read: 
from employment with an organization, as defined in section 3 of 
the Privileges and Immunities (International Organizations) Act 
All that portion of subsec. 126(3) between subpara. (b)(ii) and para. (c) 
amended by 1994, c. 7, Sch. VIIT (1993, c. 24), subsec. 67(2), applicable 
to 1991 et seg. That portion formerly read: 
exceeds 
(iii) the total of all amounts each of which is an amount de- 
ducted by the individual under section 110.6 or paragraph 
111(1)(b), or deductible by the individual under paragraph 
110(1)(d) or (f), for the year or in respect of the period or peri- 
ods referred to in subparagraph (ii), as the case may be, 
except that where the organization referred to in paragraph (a) is 
neither the United Nations nor a specialized agency that is brought 
into relationship with the United Nations in accordance with Article 
63 of the Charter of the United Nations, the amount deductible 
under this subsection by the individual may not exceed that propor- 
tion of the total of all amounts each of which is an amount paid by 
the individual to the organization as a levy (the proceeds of which 
are used to defray expenses of the organization) computed by refer- 
ence to the remuneration received by the individual in the year from 
the organization in a manner similat’ to the manner in which income 
tax is computed that 
international organization: S. 2 of the Foreign Missions and Interna- 
tional Organizations Act (1991, c. 41) defines “international organization” 
to mean “any intergovernmental organization of which two or more states 
are members”. 


Interpretation Bulletins: See list at end of s. 126. 


(4) Portion of foreign tax not included — For the 
purposes of this Act, an income or profits tax paid by a 
person resident in Canada to the government of a country 
other than Canada does not include a tax, or that portion 
of a tax, imposed by that government that would not be 
imposed if the person were not entitled under section 113 
or this section to a deduction in respect of the tax or that 
portion of the tax. 

Related Provisions: 126(6)(a) — Interpretation of “government of a 
country.,.” See additional Related Provisions at end of s. 126. 

History: Subsec. 126(4) amended by 2001, c. 17, subsec. 117(10), appli- 
cable after June 27, 1999. Subsec. 126(4) formerly read: 


(4) For the purposes of this Act, an income or profits tax paid by a 
person resident in Canada to the government of a country other than 
Canada or to the government of a state, province or other political 
subdivision of such a country does not include a tax, or that portion 
of a tax, imposed by that country or by that state, province or other 
political subdivision, as the case may be, that would not be imposed 
if the person were not entitled under this section or under section 
113 to a deduction in respect thereof. 


Interpretation Bulletins: See list at end of s. 126. 


(4.1) No economic profit — If a taxpayer acquires a 
property, other than a capital property, at any time after 
February 23, 1998. and it is reasonable to expect at that 
time that the taxpayer will not realize an economic profit 
in respect of the property for the period that begins at that 
time and ends when the taxpayer next disposes of the pro- 
perty, the total amount of all income or profits taxes (re- 
ferred to as the “foreign tax” for the purpose of subsection 
20(12.1)) in respect of the property for the period, and in 
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respect of related transactions, paid by the taxpayer for 
any year to the government of any country other than 
Canada, is not included in computing the taxpayer’s busi- 
ness-income tax or non-business-income tax for any taxa- 
tion year. 

Related Provisions: 20(12.1) — Deduction from income for amount 


disallowed as credit by 126(4.1); 126(4.4) — Certain dispositions ignored 
for 126(4.1); 126(6)(a) — Interpretation of “government of a country...”. 


History: Subsec. 126(4.1) amended by 2001, c. 17, subsec. 117(10), to 
substitute “computing taxpayer’s” for “computing the taxpayer’s”, appli- 
cable after June 27, 1999. 


Subsec. 126(4.1) added by 1999, c. 22, subsec. 47(4), applicable to 1998 
et seq. 


(4.2) Short-term securities acquisitions — If at any 
particular time a taxpayer disposes of a property that is a 
share or debt obligation and the period that began at the 
time the taxpayer last acquired the property and ended at 
the particular time is one year or less, the amount in- 
cluded in business-income tax or non-business-income 
tax paid by the taxpayer for a particular taxation year on 
account of all taxes (referred to in this subsection and 
subsections (4.3) and 161(6.1) as the “foreign tax”) that 
are 


(a) paid by the taxpayer in respect of dividends or in- 
terest in respect of the period that are included in com- 
puting the taxpayer’s income from the property for 
any taxation year, 


(b) otherwise included in business-income tax or non- 
business-income tax for any taxation year, and 


(c) similar to the tax levied under Part XIII 


shall, subject to subsection. (4.3), not exceed the amount 
determined by the formula 


AX(B-C)XD/E 
where 


A is 40%, if the foreign tax would otherwise be included 
in business-income tax, and 30%, if the foreign tax 
would otherwise be included in non-business-income 
tax, 


B is the total of the taxpayer’s proceeds from the dispo- 
sition of the property at the particular time and the 
amount of all dividends or interest from the property 
in respect of the period included in computing the tax- 
payer’s income for any taxation year, 


C is the total of the cost at which the taxpayer last ac- 
quired the property and any outlays or expenses made 
or incurred by the taxpayer for the purpose of dispos- 
ing of the property at the particular time, 


D is the amount of foreign tax that would otherwise be 
included in computing the taxpayer’s business-income 
tax or non-business-income tax for the particular year, 
and 


Eis the total amount of foreign tax that would otherwise 
be included in computing the taxpayer’s business-in- 
come tax or non-business-income tax for all taxation 
years. 

Related Provisions: 112(2.3)— No domestic deduction on dividend 

rental arrangement; 126(4.3) — Exceptions; 126(4.4) — Certain disposi- 

tions ignored for 126(4.2); 161(6.1) — Delay in interest on foreign tax 
credit adjustment; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 126(4.2) added by 1999, c. 22 
to 1998 et seq. 


, subsec. 47(4), applicable 


(4.3) Exceptions — Subsection (4.2) does not apply to 
a property of a taxpayer 
(a) that is a capital property; 
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(b) that is a debt obligation issued to the taxpayer that 
has a term of one year or less and that is held by no 
one other than the taxpayer at any time; 


(c) that was last acquired by the taxpayer before Feb- 
ruary 24, 1998; or 


(d) in respect of which any foreign tax is, because of 
subsection (4.1), not included in computing the tax- 
payer’s business-income tax or non-business-income 
tax. 


History: Subsec. 126(4.3) added by 1999, c. 22, subsec. 47(4), applicable 
to 1998 et seq. 


(4.4) Dispositions ignored — For the purposes of sub- 
sections (4.1) and (4.2) and the definition ‘economic 
profit” in subsection (7), 


(a) a disposition or acquisition of property deemed to 
be made by subsection 10(12) or (13), 14(14) or (15) 
or 45(1), section 70 or 128.1, paragraph 132.2(1)(f, 
subsection 138(11.3), 142.5(2) or 142.6(1.1) or (1.2), 
paragraph 142.6(1)(b) or subsection 149(10) is not a 
disposition or acquisition, as the case may be; and 


Proposed Amendment - —_ - 126(4. 4)(a) 


(a) a disposition or acquisition of property deemed to 
be made by subsection 10(12) or (13), 14(14) or (15) 
or 45(1), section 70, 128.1 or 132.2, subsections 
138(11.3) or 142. 5) paragraph 142. 6(1)(b), or sub- 
sections 142.6(1.1) or (1.2) or 149(10) is not a dispo- 
‘sition or acquisition, as the case may be; and— a4 
Application: The February 2: 2004 draft legislation, ‘subsec. 64(4), 7 
will amend para. 126(4.4)(a) to read as above, applicable to dispositions 
and acquisitions that occur after 1998, _ except that in applying the para. 
to dispositions and acquisitions that occur before June 28, 1999, it is to 
be sae BBO reference to the expression “10( 12) or r (13), 14( nie or 
(15), or 
Technical Notes — (December 20, 500%) Subsection — 
126(4.4) directs that certain dispositions and acquisitions of | 
property be ignored for the purposes of the foreign tax credit 
limitations in subsections 126(4.1) and (4.2) and the definition 
of “economic profit” in subsection 126(7). As a consequence of 
the restructuring of section 132.2, the reference in paragraph 
126(4.4)(a) to paragraph 132. a is eae by a oe 
to section 132.2. 


(b) a disposition 


(i) to which section 51.1 applies, of a convertible 
obligation in exchange for a new obligation, 


(11) to which subsection 86(1) applies, of old shares 
in exchange for new shares, or 


(111) to which subsections 87(4) and (8) apply, of 
old shares in exchange for new shares, 


is not a disposition, and the convertible obligation and 
the new obligation, or the old shares and the new 
shares, as the case may be, are deemed to be the same 
property. 
History: Para. 126(4.4)(a) amended by 2001, c. 17, subsec. 117(11), ap- 
plicable after June 27, 1999. Para. (a) formerly read: 


(a) a disposition or acquisition of property deemed to be made by 
subsection 45(1), section 70 or 128.1, paragraph 132.2(1)(f), sub- 
section 138(11.3) or 142.5(2), paragraph 142.6(1)(b) or subsection 
149(10) is not a disposition or acquisition, as the case may be; and 


Subsec. 126(4.4) added by 1999, c. 22, subsec. 47(4), applicable to 1998 
et seq. 


(5) Foreign oil and gas levies — A taxpayer who is 
resident in Canada throughout a taxation year and carries 
on a foreign oil and gas business in a taxing country in the 
year is deemed for the purposes of this section to have 
paid in the year as an income or profits tax to the govern- 
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ment of the taxing country an amount equal to the lesser 
of 


(a) the amount, 1f any, by which 


(1) 40% of the taxpayer’s income from the business 
in the taxing country for the year 


exceeds 


(i1) the total of all amounts that would, but for this 
subsection, be income or profits taxes paid in the 
year in respect of the business to the government of 
the taxing country, and 


(b) the taxpayer’s production tax amount for the busi- 
ness in the taxing country for the year. 


Related Provisions: See Related Provisions at end of s. 126. 


History: Subsec. 126(5) amended by 2001, ¢. 17, subsec. 117(12), appli- 
cable to taxation years of a taxpayer that. begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(1) the date so designated, and 
(ii) December 31, 1994. 
Subsec. 126(5) formerly read: 
(5) Foreign tax — A tax paid to the government of a country other 
than Canada or to the government of a state, province or other polit- 
ical subdivision of such a country may, subject to prescribed condi- 


tions, be deemed, for the purposes of this Act, to be an income or 
profits tax paid to the government of that country. 


Regulations: 5910 (production abies rules apply to foreign affiliate 
system). 
Interpretation Bulletins: See list at end of s. 126. 


(5.1) Deductions for specified capital gains — 
Where in a taxation year an individual has claimed a de- 
duction under section 110.6 in computing the individual’s 
taxable income for the year, for the purposes of this sec- 
tion the individual shall be deemed to have claimed the 
deduction under section 110.6 in respect of such taxable 
capital gains or portion thereof. as the individual may 
specify in the individual’s return of income required to be 
filed pursuant to section 150 for the year or, where the 
individual has failed to so specify, in respect of such taxa- 
ble capital gains as the Minister may specify in respect of 
the taxpayer for the year. 

Related Provisions: See Related Provisions at end of s. 126. 


Interpretation Bulletins: See list at end of s. 126. 


(6) Rules of construction — For the purposes of this 
section, 


(a) the government of a country other than Canada in- 
cludes the government of a state, province or other po- 
litical subdivision of that country; 


(b) where a taxpayer’s income for a taxation year is in 
whole or in part from sources in more than one coun- 
try other than Canada, subsections (1) and (2) shall be 
read as providing for separate deductions in respect of 
each of the countries other than Canada; and 


(c) if any income from a source in a particular country 
would be tax-exempt income but for the fact that a 
portion of the income is subject to an income or profits 
tax imposed by the government of a country other than 
Canada, the portion is deemed to be income from a 
separate source in the particular country. 


Proposed Addition — 126(6)(d) 


(d) if, in computing a taxpayer’s income for a taxa- 
tion year from a business carried on by the taxpayer 


. 126(7) bus 


in Canada, an amount is included in respect of inter- 
est paid or payable to the taxpayer by a person resi- 
dent in a country other than Canada, and the tax- 
payer has paid to the government of that other 
country a non-business income tax for the year with 
respect to the amount, the amount” is, in applying the 
definition “qualifying incomes” for the purpose of 
subsection (1), deemed to be income from a source 
_ 4m that other country.,....... —_ 
Application: The February 27, 2004 draft esseeuinon: subsec. 64(5), 
will add hese va GS eppicap le to amounts aes after February 
27, 2004. 
Technical. Notes: Section 126 permits a taxpayer to claim a 
foreign tax credit. Subsection 126(1) sets out the rules for 
claiming the credit in respect of foreign non-business-income 
tax — that i is, the foreign taxes imposed on investment income — 
credit in respect of foreign taxes on business income is pro- 
vided under subsection 126(2). 


Subsection. 126(1). has been interpreted [by the CRA in IT- 
270R2 para. 24 —ed.] to allow a non-business foreign tax 
credit for non-business foreign tax paid on interest income 
earned abroad by a Canadian business that does not carry on 
business in the foreign jurisdiction, and therefore is not eligible 
for a business foreign tax credit. In order to ensure that the 


credit continues to be available in these situations, subsection 


126(6), which contains interpretation rules that apply to the 
section, is amended to add new paragraph 126(6)(d). New par- 
agraph 126(6)(d) deems foreign interest income earned from a 


business carried on in Canada, and for which the business has 
paid a non-business foreign tax to a country other than Canada, 


to be from a source in that other country. Therefore, if a tax- 


payer includes in its Canadian business income for the year for- 


eign interest income, and has paid foreign tax with respect to 
this amount, the taxpayer will eligible to claim a non-business 
foreign tax credit subject to the limits set out in section 126. 
Related Provisions: See Related Provisions at end of s. 126. 


History: Subsec. 126(6) amended by 2001, c. 17, subsec. 117(13), appli- 
cable after June 27, 1999. Subsec. 126(5) formerly read: 


(6) Construction of subsecs. (1) and (2) — For greater certainty, 
where a taxpayer’s income for a taxation year is in whole or in part 
from sources in more than one country other than Canada, subsec- 
tions (1) and (2) shall be read as providing for separate deductions 
in respect of each of the countries other than Canada. 


Interpretation Bulletins: See list at end of s. 126. 
(7) Definitions — In this section, 


‘“‘business-income tax’’ paid by a taxpayer for a taxation 
year in respect of businesses carried on by the taxpayer in 
a country other than Canada (in this definition referred to 
as the “business country”) means, subject to subsections 
(4.1) and (4.2), the portion of any income or profits tax 
paid by the taxpayer for the year to the government of a 
country other than Canada that can reasonably be re- 
garded as tax in respect of the income of the taxpayer 
from a business carried on by the taxpayer in the business 
country, but does not include a tax, or the portion of a tax, 
that can reasonably be regarded as relating to an amount 
that 


(a) any other person or partnership has received or is 
entitled to receive from that government, or 


(b) was deductible under subparagraph 110(1)(f)(i) in 

computing the taxpayer’s taxable income for the year; 
Related Provisions: 104(22.3) — Deduction in computing non-busi- 
ness-income tax of trust; 126(4) — Portion of foreign tax not included; 
126(5) — Foreign tax; 126(6)(a) — Interpretation of “government of a 
country...” See additional Related Provisions at end of s. 126. 


History: The opening words of the definition “business-income tax” in 
subsec. 126(7) amended by 2001, c. 17, subsec. 117(16), to substitute “a 
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country” for “any country” and “a business” for “any business”, applicable 


after June 27, 1999. 

The portion of the definition “business-income tax” in subsec. 126(7) 

before para. (a) amended by 1999, c. 22, subsec. 47(5), applicable to 1998 

et seq. The portion formerly read: 
“‘business-income tax” paid by a taxpayer for a taxation year in re- 
spect of businesses carried on by the taxpayer in a country other 
than Canada (in this definition referred to as the “business country”’) 
means such portion of any income or profits tax paid by the tax- 
payer for the year to the government of any country other than Can- 
ada or to the government of a state, province or other political sub- 
division of any such country as can reasonably be regarded as tax in 
respect of the income of the taxpayer from any business carried on 
by the taxpayer in the business country, but does not include a tax, 
or the portion of a tax, that can reasonably be regarded as relating to 
an amount that 


The definition “business-income tax” in subsec. 126(7) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 103(2), applicable to taxation 
years ending after July 13, 1990. That definition formerly read: 


“‘business-income tax” paid by a taxpayer for a taxation year in re- 
spect of businesses carried on by the taxpayer in a country other 
than Canada (in this definition referred to as the “business country”) 
means such portion of any income or profits tax paid by the tax- 
payer for the year to the government of a country other than Canada 
or to the government of a state, province or other political subdivi- 
sion of such a country as may reasonably be regarded as tax in re- 
spect of the income of the taxpayer from any business carried on by 
the taxpayer in the business country, but does not include a tax, or 
the portion of a tax, that may reasonably be regarded as relating to 
an amount that any other person or partnership has received or is 
entitled to receive from that government; 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and 
beneficiaries; IT-506: Foreign income taxes as a deduction from income; 
IT-520: Unused foreign tax credits — carryforward and carryback. 


1.T. Technical News: No. 8 (treatment of United States unitary state 
taxes). 


“commercial obligation” in respect of a taxpayer’s for- 
eign oil and gas business in a country means an obligation 
of the taxpayer to a particular person, undertaken in the 
course of carrying on the business or in contemplation of 
the business, if the law of the country would have allowed 
the taxpayer to undertake an obligation, on substantially 
the same terms, to a person other than the particular 
person; 

History: The definition “commercial obligation” added to subsec. 126(7) 


by 2001, c. 17, subsec. 117(19), applicable to taxation years of a taxpayer 
that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


“economic profit” of a taxpayer in respect of a property 
for a period means the part of the taxpayer’s profit, from 
the business in which the property is used, that is attribu- 
table to the property in respect of the period or to related 
transactions, determined as if the only amounts deducted 
in computing that part of the profit were 


(a) interest and financing expenses incurred by the tax- 
payer and attributable to the acquisition or holding of 
the property in respect of the period or to a related 
transaction, 


(b) income or profits taxes payable by the taxpayer for 
any year to the government of a country other than 
Canada, in respect of the property for the period or in 
respect of a related transaction, or 


(c) other outlays and expenses that are directly attribu- 
table to the acquisition, holding or disposition of the 
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property in respect of the period or to a related 
transaction; 
Related Provisions: 126(4.4)— Certain dispositions ignored for pur- 
poses of this definition; 126(6)(a) — Interpretation of “government of a 
country...”. 
History: Para. (b) of the definition “economic profit” in subsec. 126(7) 
amended by 2001, c. 17, subsec. 117(17), applicable after June 27, 1999. 
Para. (b) formerly read: 
(b) income or profits taxes payable by the taxpayer for any year to 
the government of any country other than Canada or to the govern- 
ment of any state, province or other political subdivision of such a 
country, in respect of the property for the period or in respect of a 
related transaction, or 


The definition “economic profit” added to subsec. 126(7) by 1999, c. 22, 
subsec. 47(7), applicable to, 1998 et seq. 


“foreign oil and gas business” of a taxpayer means a 
business, carried on by the taxpayer in a taxing country, 
the principal activity of which is the extraction from natu- 
ral accumulations, or from oil or gas wells, of petroleum, 
natural gas or related hydrocarbons; 

History: The definition “foreign oil and gas business” added to subsec. 


126(7) by 2001, c. 17, subsec. 117(19), applicable to taxation years of a 
taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date 1s designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(1) the date so designated, and 


(ii) December 31, 1994. a ee 
“foreign-tax carryover [para. 126(7)(b)]’’ — [Repealed 
under former Act] 


‘‘non-business-income tax” paid by a taxpayer for a tax- 
ation year to the government of a country other than Can- 
ada means, subject to subsections (4.1) and (4.2), the por- 
tion of any income or profits tax paid by the taxpayer for 
the year to the government of that country that 
(a) was not included in computing the taxpayer’s busi- 
ness-income tax for the year in respect of any business 
carried on by the taxpayer in any country other than 
Canada, 


(b) was not deductible by virtue of subsection 20(1 1) 
in computing the taxpayer’s income for the year, and 


(c) was not deducted by virtue of subsection.20(12) in 
computing the taxpayer’s income for the year, 


but does not include a tax, or the portion of a tax, 


(c.1) that is in respect of an amount deducted because 
of subsection 104(22.3) in computing the taxpayer’s 
business-income tax, 


(d) that would not have been payable had the taxpayer 
not been a citizen of that country and that cannot rea- 
sonably be regarded as attributable to income from a 
source outside Canada, 


(e) that may reasonably be regarded as relating to an 
amount that any other person or partnership has re- 
ceived or is entitled to receive from that government, 


(f) that, where the taxpayer deducted an amount under 
subsection 122.3(1) from the taxpayer’s tax otherwise 
payable under this Part for the year, may reasonably 
be regarded as attributable to the taxpayer’s income 
from employment to the extent of the lesser of the 
amounts determined in_ respect thereof under 
paragraphs 122.3(1)(c) and (d) for the year, 


(g) that can reasonably be attributed to a taxable capi- 
tal gain or a portion thereof in respect of which the 
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taxpayer or a spouse or common-law partner of the 
taxpayer has claimed a deduction under section 110.6, 


(h) that may reasonably be regarded as attributable to 
any amount received or receivable by the taxpayer in 
respect of a loan for the period in the year during 
which it was an eligible loan (within the meaning as- 
signed by subsection 33.1(1)), or 


(i) that can reasonably be regarded as relating to an 
amount that was deductible under subparagraph 
110(1)(f)G) in computing the taxpayer’s taxable in- 
come for the year; 


Related Provisions: 4(1) — Income or loss from a source; 94(3)(b) 
[proposed] — Application to trust deemed resident in Canada; 
104(22.3) — Deduction in computing non-business-income tax of trust; 
126(6)(a) — Interpretation of “government of a country...”; Canada-U.S. 
Tax Treaty:Art. XXIX-B:6 — U.S. estate tax allowed for foreign tax 
credit purposes. See additional Related Provisions and Definitions at end 
of s. 126. 


History: The opening words of the definition “non-business-income tax” 
in subsec. 126(7) amended by 2001, c. 17, subsec. 117(18), applicable af- 
ter June 27, 1999. That portion formerly read: 


“non-business-income tax” paid by a taxpayer for a taxation year to 
the government of a country other than Canada means, subject to 
subsections (4.1) and (4.2), the portion of any income or profits tax 
paid by the taxpayer for the year to the government of that country, 
or to the government of a state, province or other political subdivi- 
sion of that country, that 


Para. (g) of the definition “non-business-income tax” in subsec. 126(7) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seqg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner’. 


The opening words of the definition “non-business-income tax” in subsec. 
126(7) amended by 1999, c. 22, subsec. 47(6), applicable to 1998 et seq. 
The opening words formerly read: 


“non-business-income tax” paid by a taxpayer for a taxation year to 
the government of a country other than Canada means such portion 
of any income or profits tax paid by the taxpayer for the year to the 
government of that country, or to the government of a state, prov- 
ince or other political subdivision of that country, as 


Para. (g) of the definition “non-business-income tax” in subsec.. 126(7) 
amended by 1995, c. 3, subsec. 36(2), applicable to 1994 et seg. Para. (g) 
formerly read: 


(g) that may reasonably be attributed to a taxable capital gain or a 
portion. thereof in respect of which the taxpayer has claimed a de- 
duction for the year under section 110.6; 


Para. (c.1) of the definition “‘non-business-income tax” in subsec. 126(7) 
added by 1994, c. 21, subsec. 60(6), applicable to taxation years ending 
after November 12, 1981. 

Para. (i) of “non-business-income tax” added by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 103(3), applicable to taxation years ending after July 13, 
1990. 


Selected Cases [subsec. 126(7)“non-business-income tax”]: R. 
v. Hoffman, [1985] 2 C.T.C. 347 (FCTD) (Amounts withheld from income 
of U.S. citizen working in Canada not deductible as foreign non-business 
income tax). 


Interpretation Bulletins: [T-122R2: United States social security taxes 
and benefits; IT-201R2: Foreign tax credit — trust and beneficiaries; IT- 
395R2: Foreign tax credit — foreign-source capital gains and losses; IT- 
506: Foreign income taxes as a deduction from income. Seealso list at end 
of s. 126. 


1.T. Technical News: No. 30 (tax avoidance). 


“production tax amount” of a taxpayer for a foreign oil 
and gas business carried on by the taxpayer in a taxing 
country for a taxation year means the total of all amounts 
each of which 


(a) became receivable in the year by the government 
of the country because of an obligation (other than a 
commercial obligation) of the taxpayer, in respect of 


S. 126(7) qua 


the business, to the government or an agent or instru- 
mentality of the government, 


(b) is computed by reference to the amount by which 


(i) the amount or value of petroleum, natural gas or 
related hydrocarbons produced or extracted by the 
taxpayer in the course of carrying on the business 
in the year 


exceeds 
(ii) an allowance or other deduction that 


(A) is deductible, under the agreement or law 
that creates the obligation described in para- 
graph (a), in computing the amount receivable 
by the government of the country, and 


(B) is intended to take into account the tax- 
payer’s operating and capital costs of that pro- 
duction or extraction, and can reasonably be 
considered to have that effect, 


(c) would not, if this Act were read without reference 
to subsection (5), be an income or profits tax, and 


(d) is not identified as a royalty under the agreement 
that creates the obligation or under any law of the 
country; 


Related Provisions: 12(1)(0.1) — Production tax amount included in 
income. 


History: The definition “production tax amount” added to subsec. 126(7) 
by 2001, c. 17, subsec. 117(19), applicable to taxation years of a taxpayer 
that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(1) the date so designated, and 
(ii) December 31, 1994. 


Regulations: 5910 (production sharing rules apply to foreign, affiliate 
system). 


*“‘qualifying incomes” of a taxpayer from sources in a 
country means incomes from sources in the country, de- 
termined in accordance with subsection (9); 


Related Provisions: 126(6)(d) — Foreign tax on interest income earned 
by Canadian business. 


History: The definition “qualifying incomes” in subsec. 126(7) amended 
by 2001, c. 17, subsec. 117(14), applicable to taxation years of a taxpayer 
that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
The definition formerly read: 


“qualifying incomes” of a taxpayer from sources in a country means 
incomes from sources in the country, determined without reference 
to 


(a) any portion of income that was deductible under subpara- 
graph 110(1)((i) in computing the taxpayer’s taxable income, 


(b) for the purpose of subparagraph 126(1)(b)(i), any portion of 
income in respect of which an amount was deducted under sec- 
tion 110.6 by the taxpayer, and 


(c) any income from a source in the country if any income of 
the taxpayer from the source would be tax-exempt income; 


The definition “qualifying incomes” added to subsec. 126(7) by 1999, c. 


22, subsec. 47(7), applicable to taxation years that begin after February 24, 
1998. 
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‘qualifying losses” of a taxpayer from sources in a coun- 
try means losses from sources in the country, determined 
in accordance with subsection (9); 

History: The definition “qualifying losses” in subsec. 126(7) amended by 


2001, c. 17, subsec. 117(14), applicable to taxation years of a taxpayer that 
begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
The definition formerly. read: 


“qualifying losses” of a taxpayer from sources in a country means 
losses from sources in the country, determined without reference to 


(a) any portion of income that was deductible under subpara- 
graph 110(1)(f)G) in computing the taxpayer’s taxable income, 


(b) for the purpose of subparagraph 126(1)(b)(i), any portion of 
income in respect of which an amount was deducted by the tax- 
payer under section 110.6, and 


(c) any loss from a source in the country if any income of the 
taxpayer from the source would be tax-exempt income; 


The definition “qualifying losses” added to subsec. 126(7) by 1999, c. 22, 
subsec. 47(7), applicable to taxation years that begin after February 24, 
1998. 


“related transactions’’, in respect of a taxpayer’s owner- 
ship of a property for a period, means transactions entered 
into by the taxpayer as part of the arrangement under 
which the property was owned; 


History: The definition “related transactions” added to subsec. 126(7) by 
1999, c. 22, subsec. 47(7), applicable to 1998 et seq. 


‘tax for the year otherwise payable under this Part” 
by a taxpayer means 


(a) in paragraph (1)(b) and subsection (3), the amount 
determined by the formula 


AK B 
where 


A is the amount that would be the tax payable under 
this Part for the year by the taxpayer if that tax 
were determined without reference to section 120.3 
and before making any deduction under any of sec- 
tions 121, 122.3, 125 to 127.41 and, if the taxpayer 
is a Canadian-controlled private corporation 
throughout the year, section 123.4, and 


B is the amounts deemed by subsections 120(2) and 
(2.2) to have been paid on account of tax payable 
under this Part by the taxpayer, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), 
the amount that would be the tax payable under this 
Part for the year by the taxpayer if that tax were deter- 
mined without reference to sections 120.3 and 123.3 
and before making any deduction under any of sec- 
tions 121 and 122.3, subsection 123.4(3), and sections 
124 to 127.41, and 


(c) in subsection (2.1), the amount that would be the 
tax payable under this Part for the year by the taxpayer 
if that tax were determined without reference to sub- 
section 120(1) and sections 120.3 and 123.3 and 
before making any deduction under any of sections 
121 and 122.3, subsection 123.4(3) and sections 124 
to 127.41; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
See additional Related Provisions at end of s. 126. 
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History: The definition “tax for the year otherwise payable under this 
Part” in subsec. 126(7) amended by 2001, c. 17, subsec. 117(15), applica- 
ble to 2001 et seg. The definition formerly read: 


“tax for the year otherwise payable under this Part” means 


(a) in paragraph (1)(b) and subsection (3), the amount deter- 
mined by the formula 


A-B 
where 


A is the amount that would be the tax payable under this Part 
for the year if that tax were determined without reference to 
section 120.3 and before making any deduction under any 
of sections 121, 122.3 and 125 to 127.41, and 


Bis the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of tax payable under this Part, 


(b) in subparagraph (2)(c)(1) and paragraph (2.2)(b), the tax for 
the year payable under this Part (determined without reference 
to sections 120.3 and 123.3 and before making any deduction 
under any of sections 121, 122.3 and 124 to 127.41), and 


(c) in subsection (2.1), the tax for the year payable under this 
Part (determined without reference to subsection 120(1) and 
sections 120.3 and 123.3 and before making any deduction 
under any of sections 121, 122.3 and 124 to 127.41); 


The descriptions of A and B in para. (a), and paras. (b) and (c) of the 
definition “tax for the year otherwise payable under this Part” in subsec. 
126(7) amended by 2000, c. 19, subsecs. 35(4)-(6), the description of A 
and paras. (b) and (c) applicable to 1998 et seg. and the description of B 
applicable to 1999 et seg. The descriptions and the paras. formerly read: 


A is the amount that would be the tax payable under this Part for 
the year if that tax were determined without reference to sec- 
tions 120.1 and 120.3 and before making any deduction under 
any of sections'121, 122.3, 125 to 127 and 127.2 to 127.41, and 


Bis the amount, if any, deemed by subsection 120(2) to have 
been paid on account of tax payable under this Part, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the 
year payable under this Part (determined without reference to sec- 
tions 120.1, 120.3 and 123.3 and before making any deduction 
under any of sections 121, 122.3, 124 to 127 and 127.2 to 127.41), 
and 


(c) in subsection (2.1), the tax for the year payable under this Part 
(determined without reference to subsection 120(1) and sections 
120.1, 120.3 and 123.3 and before making any deduction under any 
of sections 121, 122.3, 124 to 127 and 127.2 to 127.41); 


Paras. (b) and (c) of the definition “tax for the year otherwise payable 
under this Part” in subsec. 126(7) amended by 1996, c. 21, s. 29, applica- 
ble to taxation years that end after June 1995. Paras. (b) and (c) formerly 
read: 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the 
year payable under this Part (determined without reference to sec- 
tions 120.1 and 120.3 and before making any deduction under any 
of sections 121, 122.3, 124 to 127 and 127.2 to 127.41), and 


(c) in subsection (2.1), the tax for the year payable under this Part 
(determined without reference to subsection 120(1) and sections 
120.1 and 120.3 and before making any deduction under any. of sec- 
tions 121, 122.3, 124 to 127 and 127.2 to 127.41); 


The definition “tax for the year otherwise payable under this Part” in sub- 
sec. 126(7) amended by 1995, c. 3, subsec. 36(1), applicable to taxation 
years that end after February 22, 1994. The definition formerly read: 


“tax for the year otherwise payable under this Part” means 


(a) in paragraph (1)(b) and subsection (3), the amount deter- 
mined by the formula 


A-B 
where 


A is the amount that would be the tax payable under this Part 
for the year if that tax were determined without reference to 
sections 120.1 and 120.3 of this Act and paragraph 
123(1)(b) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application 
to taxation years beginning before December 22, 1989, and 
before making any deduction under any of sections 121, 
122.3, 125 to 127 and 127.2 to 127.4, and 


1060 


Subdivision c — Computation of Tax: All Taxpayers 


B is the amount, if any, deemed by subsection 120(2) to been 

paid on account of tax payable under this Part for the year, 
(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for 
the year payable under this Part (determined without reference 
to sections 120.1 and 120.3 of this Act and paragraph 123(1)(b) 
of the income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read in its application to taxation years be- 
ginning before December 22, 1989, and before making any de- 
duction under any of sections 121, 122.3, 124 to 127 and 127.2 
to 127.4), and 


(c) in subsection (2.1), the tax for the year payable under this 
Part (determined without reference to subsection 120(1) and 
sections 120.1 and 120.3 of this Act and paragraph 123(1)(b) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read in its application to taxation years begin- 
ning before December 22, 1989, and before making any deduc- 
tion under any of sections 121, 122.3, 124 to 127 and 127.2 to 
127.4); 


The description of A in para. (a), and paras. (b), (c) of “tax for the year...” 
in subsec. 126(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 
103(4), (5), to add, in each, reference to s. 120.3 and “as it read in its 
application to taxation years beginning before December 22, 1989”, appli- 
cable to 1990 et seq. 


4 Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘tax-exempt income” means income of a taxpayer from 
a source in a country in respect of which 


(a) the taxpayer is, because of a tax treaty with that 
country, entitled to an exemption from all income or 
profits taxes, imposed in that country, to which the 
treaty applies, and 


(b) no income or profits tax to which the treaty does 
not apply is imposed in any country other than 
Canada; 


Related Provisions: 126(1.1)(f) — Application of definition to author- 
ized foreign bank. 


History: The definition “tax-exempt income” added to subsec. 126(7) by 
1999, c. 22, subsec. 47(7), applicable to taxation years that begin after 
February 24, 1998. 


Interpretation Bulletins: IT-395R2: Foreign tax credit — foreign- 
source capital gains and losses. 


‘taxing country” means a country (other than Canada) 
the government of which regularly imposes, in respect of 
income from businesses carried on in the country, a levy 
or charge of general application that would, if this Act 
were read without reference to subsection (5), be an in- 
come or profits tax. 

History: The definition “taxing country” added to subsec. 126(7) by 


2001, c. 17, subsec. 117(19), applicable to taxation years of a taxpayer that 
begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
(11) December 31, 1994. 


“unused foreign tax credit” of a taxpayer in respect of a 
country for a taxation year means the amount, if any, by 
which 


(a) the business-income tax paid by the taxpayer for 
the year in respect of businesses carried on by the tax- 
payer in that country 


exceeds 


(b) the amount, if any, deductible under subsection (2) 
in respect of that country in computing the taxpayer’s 
tax payable under this Part for the year. 


S. 126(9)(b)(ii)(A) 


Related Provisions: 152(6)(f.1) — Minister required to reassess past 
year to allow unused foreign tax credit; 257 — Formula cannot calculate 
to less than zero. See additional Related Provisions at end of s. 126. 


History: The definition “unused foreign tax credit” in subsec. 126(7) 
amended by 2001, c. 17, subsec. 117(15), applicable to 2001 et seg. The 
definition formerly read: 


“unused foreign tax credit” of a taxpayer in respect of a country for 
a taxation year means the amount determined by the formula 


A-(B+C) 
where 


A is the business-income tax paid by the taxpayer for the year in 
respect of businesses carried on by the taxpayer in that country, 


B is the amount, if any, deductible under subsection (2) in respect 
of that country in computing the taxpayer’s tax payable under 
this Part for the year, and 


C is that portion of business income tax paid by the taxpayer for 
the year in respect of businesses carried on by the taxpayer in 
that country that may reasonably be considered to have been 
deducted in computing the taxpayer’s tax payable under Part I.1 
for the year. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived); IT-520: Unused foreign tax cred- 
its — carryforward and carryback, See also list at end of s. 126. 


(8) [Repealed] 
History: Subsec. 126(8) repealed by 2001, c. 17, subsec. 117(20), appli- 
cable after June 27, 1999. Subsec. (8) formerly read: 


(8) Deemed separate source — For the purpose of this section, if 
any income from a source in a particular country would be tax-ex- 
empt income but for the fact that a portion of the income is subject 
to an income or profits tax imposed by the government of a country 
other than Canada or of a state, province or other political subdivi- 
sion of such a country, the portion is deemed to be income from a 
separate source in the particular country. 


Subsec. 126(8) added by 1999, c. 22, subsec. 47(8), applicable to taxation 
years that begin after February 24, 1998. 


(9) Computation of qualifying incomes and 
losses — The qualifying incomes and qualifying losses 
for a taxation year of a taxpayer from sources in a country 
shall be determined 


(a) without reference to 


(i) any portion of income that was deductible under 
subparagraph 110(1)((G@) in computing the tax- 
payer’s taxable income, 


(11) for the purpose of subparagraph 126(1)(b)(i), 
any portion of income in respect of which an 
amount was deducted under section 110.6 in com- 
puting the taxpayer’s income, or 


(i11) any income or loss from a source in the coun- 
try if any income of the taxpayer from the source 
would be tax-exempt income; and 


(b) as if the total of all amounts each of which is that 
portion of an amount deducted under subsection 66(4), 
66.21(4), 66.7(2) or 66.7(2.3) in computing those 
qualifying incomes and qualifying losses for the year 
that applies to those sources were the greater of 


(i) the total of all amounts each of which is that 
portion of an amount deducted under subsection 
66(4), 66.21(4), 66.7(2) or 66.7(2.3) in computing 
the taxpayer’s income for the year that applies to 
those sources, and 


(ii) the total of 


(A) the portion of the maximum amount that 
would be deductible under subsection 66(4) in 
computing the taxpayer’s income for the year 
that applies to those sources if the amount de- 
termined under subparagraph 66(4)(b)(ii) for 
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the taxpayer in respect of the year were equal to 
the amount, if any, by which the total of 


(1) the taxpayer’s foreign resource income 
(within the meaning assigned by subsection 
66.21(1)) for the year in respect of the coun- 
try, determined as if the taxpayer had 
claimed the maximum amounts deductible 
for the year under subsections 66.7(2) and 
(2.3), and 


(II) all amounts each of which would have 
been an amount included in computing the 
taxpayer’s income for the year under subsec- 
tion 59(1) in respect of a disposition of a 
foreign resource property in respect of the 
country, determined as if each amount deter- 
mined under subparagraph 59(1)(b)(1) were 
nil, 
exceeds 


(IIL) the total of all amounts each of which is 
a portion of an amount (other than a portion 
that results in a reduction of the amount oth- 
erwise determined under subclause (1)) that 
applies to those sources and that would be 
deducted under subsection 66.7(2) in com- 
puting the taxpayer’s income for the year if 
the maximum amounts deductible for the 
year under that subsection were deducted, 


(B) the maximum amount that would be deduct- 
ible under subsection 66.21(4) in respect of 
those sources in computing the taxpayer’s in- 
come for the year if 


(1) the amount deducted under subsection 
66(4) in respect of those sources in comput- 
ing the taxpayer’s income for the year were 
the amount determined under clause (A), 


(II) the amounts deducted under subsections 
66.7(2) and (2.3) in respect of those sources 
in computing the taxpayer’s income for the 
year were the maximum amounts deductible 
under those subsections, 


(III) for the purposes of the definition “cu- 
mulative foreign resource expense” in sub- 
section 66.21(1), the total of the amounts 
designated under subparagraph 59(1)(b)(1i) 
for the year in respect of dispositions by the 
taxpayer of foreign resource properties in re- 
spect of the country in the year were the 
maximum total that could be so designated 
without any reduction in the maximum 
amount that would be. determined under 
clause (A) in respect of the taxpayer for the 
year in respect of the country if no assump- 
tion had been made under subclause (A)(I]) 
in respect of designations made under sub- 
paragraph 59(1)(b)(i1), and 


(IV) the amount determined under paragraph 
66.21(4)(b) were nil, and 


(C) the total of all amounts each of which is the 
maximum amount, applicable to one of those 
sources, that is deductible under subsection 
66.7(2) or (2.3) in computing the taxpayer’s in- 
come for the year. 


Related Provisions: 248(1)‘‘foreign resource property” — Meaning of 
foreign resource property in respect of a country. 
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History: Subsec. 126(9), added by 2001, c. 17, subsec. 117(21), applica- 
ble to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writ- 
ing by the taxpayer and the designation is filed with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the 
taxpayer’s taxation year that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


Related Provisions [s. 126]: 4(3) — Whether deductions are applica- 
ble to a particular source; 60(0)(ii1) — Deduction for legal expenses in ap- 
pealing assessment of foreign tax; 80.1(2) — Election re interest for ex- 
propriation assets required; 87(2.11)— Vertical amalgamations; 
104(22)-(22.4) — Trusts — allocation of foreign-source income to benefi- 
ciaries; 127.54(2) — Minimum tax — foreign tax credit; 258(3) — Cer- 
tain dividends on preferred shares deemed to be interest; 258(5) — 
Deemed interest on certain shares; Canada-U.S. Tax Treaty:Art. XXIV — 
Elimination of double taxation. 


Selected Cases [s. 126]: Meyer v. R., 2004 CarswellNat 616 (TCC) 
(Payment of tax in excess of legal liability not available for credit); Taylor 
v. Canada, [1991] 1 C.T.C. 304 (FCA) (No carryforward of “non-capital 
loss of other years” incurred during non-residency). 


Definitions [s. 126]: “amount”, “authorized foreign bank”, “busi- 
ness” — 248(1); “business-income tax” —.126(7); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian banking business” — 248(1); “capital 
property” — 54, 248(1); “commercial obligation” — 126(7); “common- 
law partner” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); 
“distribution year” — 126(2.22); “disposition”, “dividend” — 248(1); “ec- 
onomic . profit” — 126(7); “emigration year’ — 126(2.21); . “employ- 
ment” — 248(1); “foreign affiliate” — 95(1), 248(1); “foreign investment 
entity” — 94.1(1), 94.1(2)(q); “foreign oil and gas business” — 126(7); 
“foreign resource property” — 66(15), 248(1); “foreign resource property. 
in respect of’ — 248(1); “foreign tax” — 126(4.2); “government of a 
country” — 126(6)(a); “income or profits tax” — 126(4), (5); “indivi- 
dual” — 248(1); “non-business-income tax” — 126(7); “non-resident” — 
126(1.1)(a), 248(1); “office”, “oil or gas well’ — 248(1); “participating 
i ; “person”, “prescribed” “pro- 
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pretation Act 35(1); pee a incomes”, “qualifying losses” — 126(7), 
(9); “related transactions” — 126(7); resttent, “resident in Canada” — 
126(1.1)(a), 250; “share” — 248(1); “source” — 126(6)(c); “tax for the 
year otherwise payable” — 126(7); “tax-exempt income” — 126(7); “tax 
payable” — 248(2); “tax treaty”, “taxable Canadian property” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); 
“taxable income earned in Canada” — 248(1); “taxation year” — 249; 
“taxing country” — 126(7); “taxpayer” — 248(1); “time of disposi- 
tion” — 128.1(4)(b); “trust” — 104(1), 248(1), (3); “unused foreign tax 
credit” — 126(7). 

I.T. Application Rules [s. 126]: 40(1), (2). 


Interpretation Bulletins [s. 126]: IT-183: Foreign tax credit — mem- 
ber of a partnership (archived); IT-194: Foreign tax credit — part-time re- 
sidents (archived); IT-201R2: Foreign tax credit — trust and beneficiaries; 
IT-270R2: Foreign tax credit and deduction; IT-273R2: Government assis- 
tance — general comments; IT-497R4: Overseas employment tax credit. 


Forms: T2209: Federal foreign tax credits. 


126.1 (4) [1993 Ul premium tax credit] Defini- 
tions — In this section, 


“1992 cumulative premium base” of an employer on 
any particular day means the total of all qualifying em- 
ployer premiums of the employer for the period beginning 
on January |, 1992 and ending on the day that is 365 days 
earlier than the particular day that became payable on or 
before the last day of that period; 


**1992 premium base” of an employer means the total of 
all qualifying employer premiums for 1992 of. the 
employer; 


**1993 cumulative premium base” of an employer on 
any particular day means the total of all qualifying em- 
ployer premiums of the employer for the period beginning 
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on January |, 1993 and ending on the particular day that 
became payable on or before the last day of that period; 


“1993 premium base” of an employer means the total of 
all qualifying employer premiums for 1993. of. the 
employer; 


“employer” at any time means any person or partnership 
(other than a person who at that time is exempt because of 
any of paragraphs 149(1)(a) to (d), (h.1),.(0) to (0.2), (0.4) 
to (s) and (u) to (y) from tax under this Part on all or part 
of the person’s taxable income) that has.a qualifying em- 
ployee in 1992 or 1993; 


“qualifying employee” of an employer means, 


(a) where the employer is not exempt because of sub- 
section 149(1) from tax under this Part on all or part of 
the employer’s taxable income, 


(i) any employee of the employer, other than any 
employee whose remuneration is not deductible in 
computing income from a business or property, and 


(11) any person in respect of whom the employer is 
deemed under any regulation under the Unemploy- 
ment Insurance Act to be an employer for the pur- 
pose of determining an employer’s UI premium, 
and 


(b) in any other case, any employee of the employer; 


‘qualifying employer premium” for a period of an em- 
ployer means that portion of the employer’s UI premium 
that can reasonably be attributed to the remuneration paid 
in the period to qualifying employees of the employer; 


“remittance date” for 1993 of an employer means the 
day prescribed under the Unemployment Insurance Act on 
or before which the employer is required to remit a UI 
premium in respect of remuneration paid in 1993; 


“UI premium” of an employer means a premium under 
subsection 51(2) of the Unemployment Insurance Act 
payable, 


(a) where the employer is a partnership, by the mem- 
bers of the partnership in respect of remuneration paid 
by the partnership to employees of the partnership, 
and 


(b) in any other case, by the employer. 


(2) Associated employers — For the purposes of this 
section, 


(a) employers that are corporations that are associated 
with each other at any time shall be deemed to be em- 
ployers that are associated with each other at that time; 
and 


(b) where 2 employers 


(i) would, but for this paragraph, not be associated 
with each other at any time, and 


(ii) are associated, or are deemed by this subsection 
to be associated, with another corporation at that 
time, 


they shall be deemed to be associated with each other 
at that time. 


(3) Idem — In determining for the purpose of this section 
whether 2 or more employers are associated with each 
other at any time, and in determining whether an em- 
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ployer is at any time a specified employer in relation to 
another employer, 


(a) where an employer at any time isan individual, the 
employer shall be deemed at that time to be a corpora- 
tion all the issued shares of the capital stock of which, 
having full voting rights under all circumstances, are 
owned by the individual; and 


(b) where an employer at any time is a partnership, 


(1) the employer shall be deemed at that time to be 
a corporation having one class of issued shares, 
which shares have full voting rights under all cir- 
cumstances, and 


(ii) each member of the partnership shall be 
deemed to own at that time the greatest proportion 
of the number of issued shares of the capital stock 
of the corporation that 


(A) the member’s share of the income or loss of 
the partnership from any source for the fiscal 
period of the partnership that includes that time 


is of 
(B) the income or loss of the partnership from 
that source for that period 


and for the purpose of this paragraph, where the in- 
come and loss of the partnership from any source 
for that period are nil, that proportion shall be com- 
puted as if the partnership had income from that 
source for that period in the amount of $1,000,000. 


(4) Business carried on by another employer — 
Where at any time before 1994 an employer (referred to 
in this subsection and subsection (5) as the “‘successor’’) 
Carries on, as a separate business or as part of another 
business, a business or part of a business that was carried 
on at any earlier time after 1991 by a specified employer 
in relation to the successor (which business or part of a 
business is referred to in this subsection as the “specified 
business”), in determining 


(a) the UI premium tax credit of the specified em- 
ployer and the successor, and 


(b) each amount that is or would, but for subsection 
(13), be deemed by subsection (12) to be paid to the 
specified employer or the successor at any time after 
the successor began to carry on the specified business, 


that portion of the qualifying employer premiums for any 
period of the specified employer that can reasonably be 
considered to relate to the specified business shall be 
deemed not to be qualifying employer premiums for the 
period of the specified employer and to be qualifying em- 
ployer premiums for the period of the successor. 


(5) Definition of “specified employer” — For the 
purposes of subsection (4), “specified employer” at any 
time in relation to a successor means any particular em- 
ployer with whom the successor at that time is not or 
would not be dealing at arm’s length if, 


(a) where the particular’ employer ceased to exist 
before that time, the particular employer were in exis- 
tence at that time, and 


(b) the particular employer were controlled at that time 
by each person or group of persons who at any time in 
1992 or 1993 controlled the particular employer, 


except that a particular employer is not a specified em- 
ployer in relation to a successor where the successor is, 
for the purposes of this section, deemed by paragraph 
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87(2)(mm) or 88(1)(e.2) to be a continuation of, and the 
same corporation as, the particular employer. 


(6) Ul premium tax credit— Where an employer 
(other than a partnership) files with the Minister a pre- 
scribed form containing prescribed information, an over- 
payment on account of the employer’s liability under this 
Part for the employer’s last taxation year beginning 
before 1994 equal to the employer’s UI premium tax 
credit shall be deemed to have arisen on the later of 
March 1, 1994 and the day on which the form 1s so filed. 
Related Provisions: 87(2)(mm) — Amalgamations — continuing cor- 
poration; 126.1(11)-——UI premium tax credit — associated employers; 
152(1.2) — Provisions applicable to determination of overpayment; 
152(3.4), (3.5) — Determination of credit by Minister; 164(1.6) — Refund 
of credit by Minister. 


(7) idem — Where a member of a partnership, acting on 
behalf of all of the members of the partnership, files with 
the Minister a prescribed form containing prescribed in- 
formation, an overpayment on account of each taxpayer’s 
liability under this Part for the taxpayer’s last taxation 
year beginning before 1994 equal to that portion of the 
partnership’s UI premium tax credit that can reasonably 
be considered to be the taxpayer’s share thereof shall be 
deemed to have arisen on the later of March 1, 1994 and 
the day on which the form is so filed. 


Related Provisions: 152(3.4), (3.5) — Determination of credit by Min- 
ister; 164(1.6) — Refund of credit by Minister. 


(8) Definition of “Ul premium tax credit” — For the 
purposes of this section, an employer’s “UI premium tax 
credit” is the lesser of 


(a) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the employer’s 1992 pre- 
mium base exceeds $30,000, and 


(b) the amount, if any, by which the employer’s 1993 
premium base exceeds the employer’s 1992 premium 
base, 


unless the employer is associated at the end of 1993 with 
any other employer, in which case, subject to subsection 
(11), the employer’s UI premium tax credit is nil. 


(9) Allocation by associated employers — An em- 
ployer that is a member of a group of employers that are 
associated with each other at the end of 1993 (referred to 
in this subsection and in subsections (10) and (11) as “as- 
sociated employers”) may file with the Minister an agree- 
ment in prescribed form on behalf of the associated em- 
ployers allocating among them an amount not exceeding 
the lesser of 


(a) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the total of the 1992 pre- 


mium bases of all of the associated employers exceeds 
$30,000, and 


(b) the amount, if any, by which 
(i) the total of the 1993 premium bases of all of the 
associated employers 

exceeds 


(11) the total of the 1992 premium bases of all of 
the associated employers. 


(10) Allocation by the Minister — The Minister may 
request any of the associated employers to file with the 
Minister an agreement referred to in subsection (9) and, 
where the employer does not file the agreement within 30 
days after receiving the request, the Minister may allocate 
among them an amount not exceeding the lesser of the 
amounts determined under paragraphs (9)(a) and (b). 
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(11) Ul premium tax credit — associated employ- 
ers — For the purposes of this section, the least amount 
allocated to an associated employer under an agreement 
described in subsection (9) or the amount allocated to the 
employer by the Minister under subsection (10), as the 
case may be, is the UI premium tax credit of the 
employer. 


(12) Prepayment of UI premium tax credit — 
Where before March 1994 an employer or, where the em- 
ployer is a partnership, any member of the partnership 
acting on behalf of all of the members of the partnership, 
files with the Minister a prescribed form containing pre- 
scribed information, the Minister shall, subject to subsec- 
tion (13), be deemed to have paid to the employer on ac- 
count of the overpayment determined under subsection 
(6) in respect of the employer, and the employer shall be 
deemed, for the purpose of paragraph 12(1)(x), to have 
received and, for the purposes of the Unemployment In- 
surance Act and regulations made under it, to have remit- 
ted to the Receiver General on account of the employer’s 
UI premium, on each remittance date for 1993, an amount 
that is equal to, 


(a) where the employer was not associated with any 
other employer on the remittance date, the lesser of 


(i) the amount, if any, by which the lesser of 


(A) the amount, if any, by which $30,000 ex- 
ceeds the amount, if any, by which the 1992 
premium base of the employer exceeds . 
$30,000, and 


(B) the amount, if any, by which 


(1) the 1993 cumulative premium base of the 
employer on the remittance date 


exceeds 


(II) the 1992 cumulative premium base of 
the employer on the remittance date 


exceeds the total of all amounts deemed or that 
would, but for subsection (13), be deemed by this 
subsection to have been paid to the employer 
before the remittance date, and 


(i1) the amount determined by the formula 


A-(B+C) 
where 


A is the total of all UI premiums of the employer 
payable on or before the remittance date that 
can reasonably be attributed to remuneration 
paid in the period beginning on January 1, 1993 
and ending on the remittance date, 


Bis the total of all amounts (determined. without 
reference to this subsection) remitted by the 
employer to the Receiver General on or before 
the remittance date on account of the UI premi- 
ums referred to in the description of A, and 


C is the total of all amounts deemed or that would, 
but for subsection (13), be deemed by this sub- 
section to have been paid to the employer 
before the remittance date; and 


(b) where the employer (in this paragraph referred to 
as the “particular employer’) was associated on the re- 
mittance date with any other employer (in this para- 
graph referred to as an “associated employer”), the 
lesser of 


(i) the amount that would be determined under par- 
agraph (a) in respect of the particular employer on 
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the remittance date if the particular employer were 
not associated on the remittance date with any 
other employer, and 


(11) the amount, if any, by which the lesser of 


(A) the amount, if any, by which $30,000 ex- 
ceeds the amount, if any, by which the total of 
the 1992 premium bases of the particular em- 


ployer and all associated employers exceeds 
$30,000, and 


(B) the amount, if any, by which 


(I) the total of all amounts each of which is 
the 1993 cumulative premium base of the 
particular employer or an associated em- 
ployer on the remittance date 


exceeds 


(II) the total of all amounts each of which is 
the 1992 cumulative premium base of the 
particular employer or an associated em- 
ployer on the remittance date 


exceeds the total of 


(C) all amounts each of which is an amount 
deemed or that would, but for subsection (13), 
be deemed by this subsection to have been paid 
to the particular employer or an associated em- 
ployer before the remittance date, and 


(D) all amounts each of which is an amount that 
would be determined under subparagraph (a)(i1) 
in respect of an associated employer on the re- 
mittance date if the associated employer were 
not associated on that date with any other 
employer. 

Related Provisions: 126.1(13)— Amount deemed paid to a partner- 


ship; 126.1(14), (15) — Excess prepayments; 257 — Formula cannot cal- 
culate to less than zero. 


(13) idem — Where an amount would, but for this sub- 
section, be deemed by subsection (12) to be paid at any 
time to a partnership, that portion of the amount that can 
reasonably be considered to be a taxpayer’s share of it 
shall be deemed not to have been paid to the partnership 
and to have been paid at that time by the Minister to the 
taxpayer on account of the overpayment determined 
under subsection (7) in respect of the taxpayer. 


(14) Excess prepayment — Where the total of all 
amounts paid under subsection (12) to a taxpayer exceeds 
the taxpayer’s UI premium tax credit, the excess shall be 
deemed to have been refunded to the taxpayer, on the tax- 
payer’s last remittance date for 1993, on account of the 
taxpayer’s liability under this Part for the taxpayer’s last 
taxation year beginning before 1994. 


(15) Idem — Where the total of all amounts paid under 
subsection (13) to a taxpayer in respect of a partnership 
exceeds that portion of the partnership’s UI premium tax 
credit that can reasonably be considered to be the tax- 
payer’s share of it, the excess shall be deemed to have 
been refunded to the taxpayer, on the partnership’s last 
remittance date for 1993, on account of the taxpayer’s lia- 
bility under this Part for the taxpayer’s last taxation year 
beginning before 1994. 


Proposed Repeal — 126.1 


Application: The February 27, 2004 draft legislation, s. 65, will repeal s. 
126.1, applicable in respect of forms filed after March 20, 2003. 


Technical Notes (December 20, 2002): Section 126.1 pro- 
vides certain employers with a refundable tax credit to offset the 


S. 127(2) log 


increase in the cele S SpA of aie pone iioyinaen insur- 
ance premiums. 


This section has lapsed, Ave is idouieas in eee of forms filed 
after the 90" day after December 20, 2002. 


History [s. 126.1]: S. 126.1 enacted by 1994, c. 8, s. 14, applicable after 
1990: 


Definitions [s. 126.1]: “1992 cumulative premium base”, “1992 pre- 
mium base”, “1993 cumulative premium base”, “1993 premium base” — 
126.1(1); “arm’s length” — 251; “associated” — 126.1(2), (3), 256; “busi- 
ness” — 248(1); “ “corporation” — 248(1), Interpreta- 


tion Act 35(1); “employee” — 248(1); “employer” — 126.1(1); “fiscal pe- 


riod” — 249.1; “individual”, “Minister” — 248(1); “prescribed”, 
ployer’ — 126.1(1), (4); “remittance date’ —126.1(1); “share” — 
248(1); “specified employer” — 126.1(5); “successor” — 126.1(4); “‘taxa- 


tion year” — 249; “UI premium” — 126.1(1); “UI premium tax credit” — 
126.1(8), (11). 


127. [Investment tax credit, logging credit and 
political credit]— (1) Logging tax deduction 
[credit] — There may be deducted from the tax other- 
wise payable by a taxpayer under this Part for a taxation 
year an amount equal to the lesser of 


(a) 7 of any logging tax paid by the taxpayer to the 
government of a province in respect of income for the 
year from logging operations in the province, and 


(b) 673% of the taxpayer’s income for the year from 
logging operations in the province referred to in para- 
graph (a), 
except that in no case shall the total of amounts in respect 
of all provinces that would otherwise be deductible under 
this subsection from the tax otherwise payable under this 
Part for the year by the taxpayer exceed 673% of the 
amount that would be the taxpayer’s taxable income for 
the year or taxable income earned in Canada for the year, 
as the case may be, if this Part were read without refer- 
ence to paragraphs 60(b), (c) to (c.2), (i) and (v) and sec- 
tions 62, 63 and 64. 
Related Provisions: 117(1) — “Tax otherwise payable”. 


History: That portion of subsec. 127(1) following para. (b) amended by 
1994, c. 7, Sch. VHT (1993, c. 24), subsec. 68(1), applicable to 1991 et 
seq. That portion formerly read: 
except that in no case shall the total of amounts in respect of all 
provinces that would otherwise be deductible under this section 
from the tax otherwise payable by the taxpayer under this Part for 
the year exceed 67/3% of the taxpayer’s taxable income for the year 
or taxable income earned in Canada for the year, as the case may be. 


Selected Cases [subsec. 127(1)]: R. v. British Columbia Forest 
Products Ltd., [1986] 1 C.T.C. 1 (FCA); leave to appeal to SCC refused 
(Feb. 28, 1986), Doc. 19677 [unreported] (Investment tax credit must be 
deducted from capital cost where taxpayer received assistance from gov- 
ernment as a deduction from tax); MacMillan Bloedel (Alberni) Ltd. v. 
MNR, [1973] C.T.C. 295 (FCTD) (Interest received by taxpayer on prom- 
issory note from subsidiary deducted from income when calculating log- 
ging tax credit). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations. 
(2) Definitions — In subsection (1), 


‘income for the year from logging operations in the 
province” has the meaning assigned by regulation; 
Regulations: 700(1), (2) (meaning of “income for the year from logging 
operations in a province”). 


“logging tax’”’ means a tax imposed by the legislature of a 
province that is declared by regulation to be a tax of gen- 
eral application on income from logging operations. 


Regulations: 700(3) (provinces are B.C. and Quebec). 
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Selected Cases [subsec. 127(2)]: British Columbia Forest Products 
Ltd. v. MNR, [1971] C.T.C. 270 (SCC) (Computation of income “from all 
sources” to be determined under provisions of the Act less allowable 
deductions). 


(3) Monetary contributions — Canada Elections 
Act— There may be deducted from the tax otherwise 
payable by a taxpayer under this Part.for a taxation year 
in respect of the total of all amounts each of which is a 
monetary contribution referred to in the Canada Elections 
Act made by the taxpayer in the year to a registered party, 
a provincial division of a registered party, a registered as- 
sociation or a candidate, as those terms are defined in that 
Act, 


Proposed Amendment — bite ) NeENINO 
; words 


(3) Contributions to registered parties and 
didates — There may be deducted fron 
wise payable by a taxpayer under this Pz ) 
year in respect of the total of all amounts 
is the eee amount, of a mene any onl 


sion of a ee party, 
candidate, as those. terms 


that for monetary contitusions made. bec 2004. 
registered party, a Provincial division of a registerec 


348(30) sad. (1) reoardiie the amount tof the dy 
spect of a contribution. . 


(a) when that total does not rag LY $400, 15% of that 
total, 


(b) when that total exceeds $400 and does not exceed 
$750, $300 plus 50% of the amount by which that to- 
tal exceeds $400, and 


(c) when that total exceeds $750, the lesser of 
(i) $650, and 


(ii) $475 plus 333% of the amount by which the 
total exceeds $750, 


if payment of each monetary contribution that is included 
in that total is evidenced by filing with the Minister a re- 
ceipt, signed by the agent authorized under that Act to ac- 
cept that monetary contribution, that contains prescribed 
information. 

Related Provisions: 18(1)(n) — No deduction from income for politi- 
cal contributions; 120(4) — “Tax otherwise payable under this Part”; 


123.2(a) — Corporate surtax applies to total tax before claiming political 
tax credit; 127(3.1)—JIssue of receipts; 127(3.2) — Authorization ‘re- 


Income Tax Act, Part I, Division E 


quired for receipts from registered associations; 127(3.3) — No receipts to 
be issued while judicial deregistration of party is pending; 127(4) — Inter- 
pretation; 127(4.1) — Definition of “amount contributed”; 127(4.2) — Al- 
location of amount contributed among partners; 230.1 — Books and 
records relating to political contributions; 248(30)-(33) — Eligible amount 
of monetary. contribution. 


History: Subsec. 127(3) amended by 2003, c. 19, s. 73, applicable to 
monetary contributions made in taxation years ending after 2003, except 
that 


(a) for monetary contributions made in 2004 taxation years but before 
the day on which the amendment to s. 230.1 comes into force [Jan. 1, 
2004], the preamble to subsec. 127(3) is to be read by replacing “to a 
registered party, a registered association, or a candidate” with “to a 
registered party or a candidate”; 


(b) if the day on which the amendment to s..230.1 comes into force 
[Jan. 1, 2004] occurs during an election period, within the meaning 
assigned by the Canada Elections Act, the preamble to subsec. 127(3) 
is to be read, in respect of that election, as described in (a) above. 


This transitional rule in para. (a) above is technically meaningless because 
it does not refer to the words “a provincial division of a registered party”, 
which were added at the Commons committee stage before the 2003 elec- 
tion financing bill received Third Reading in the House of Commons. 


Subsec. 127(3) formerly read: 


(3) Contributions to registered parties and candidates [political 
contribution credit] — There may be deducted from the tax other- 
wise payable by a taxpayer under this Part for a taxation year in 
respect of the total of all amounts each of which is a monetary con- 
tribution made by the taxpayer in the year to a registered party or to 
a candidate whose nomination has been confirmed in an election of 
a member or members to serve in the House of Commons of Can- 
ada (in this section referred to as “the total’’), 


(a) 75% of the total, if the total does not exceed $200, 


(b) $150 plus 50% of the amount by which the total exceeds 
$200, if the total exceeds $200 and does not exceed $550, or 


(c) the lesser of 


(i) $325 plus 335% of the amount by which the total ex- 
ceeds $550, and 


(ii) $500, 


if payment of each monetary contribution that is included in the to- 
tal is proven by filing a receipt with the Minister, signed by a regis- 
tered agent of the registered party or by the official agent, of the 
candidate whose nomination has been confirmed, as the case may 
be, that contains. prescribed information. 


Subsec, 127(3) amended by 2000, c. 9, s. 560, applicable to 2000 ef seq. 
except that, in its application to money contributions made after 1999 and 
before September 1, 2000 (the in-force date of 2000, c. 9), the references 
in 127(3) to “a monetary contribution made’, “monetary contribution” and 
a “candidate whose nomination has been confirmed” shall be read as refer- 
ences to “‘an amount contributed”, ‘“‘amount contributed” and “an officially 
nominated candidate”, respectively. Subsec. 127(3) formerly read: 


(3) There may be deducted from the tax otherwise payable by a tax- 
payer under this Part for a taxation year in respect of the total of all 
amounts each of which is an amount contributed by the taxpayer in 
the year to a registered party or to an officially nominated candidate 
at an election of a member or members to serve in the House of 
Commons of Canada (in this section referred to as “the total’), 


(a) 75% of the total if the total does not exceed $100, 


(b) $75 plus 50% of the amount by which the total exceeds 
$100 if the total exceeds $100 and does not exceed $550, or 


(c) the lesser of 


(i) $300 plus 333% of the amount by which the total ex- 
ceeds $550 if the total exceeds $550, and 


(ii) $500, 


if payment of each amount contributed that is included in the total is 
proven by filing a receipt with the Minister, signed by a registered 
agent of the registered party or by the official agent of the officially 
nominated candidate, as the case may be, that contains prescribed 
information. 


Regulations: 2000 (prescribed information). 


information Circulars: 75-2R7: Contributions to a registered party, a 
registered association or to a candidate at a federal election. 
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Forms: T2092: Contributions to a registered party — information return; 
T2093: Contributions to a candidate at an election — information return. 


(3.1) Issue of receipts — A receipt referred to in sub- 
section (3) must be issued only in respect of the monetary 
contribution that it provides evidence for and only to the 
contributor who made it. 


Related Provisions: 238(1) — Offences. 


History: Subsec. 127(3.1) amended: by 2003, c. 19, s. 73, applicable to 
monetary contributions made in taxation years ending after 2003. The sub- 
sec. formerly read: 


(3.1) A receipt referred to in subsection (3) shall not be issued 
(a) by a registered agent of a registered party, or 
(b) by an official agent of a candidate whose nomination has 
been confirmed 


otherwise than in respect of a monetary contribution and to the con- 
tributor who made it. 


Subsec. 127(3.1) amended by 2000, c. 9, s. 560, in force September 1, 
2000. The subsec. formerly read: 


(3.1) A receipt referred to in subsection (3). shall not be issued 
(a) by a registered agent, of a registered party, or 
(b) by an official agent of an officially nominated candidate 


otherwise than in respect of an amount contributed and to the con- 
tributor of such an amount. 


(3.2) Authorization required for receipts from 
registered associations — No agent of a registered 
association of a registered party shall issue a receipt re- 
ferred to in subsection (3) unless the leader of the regis- 
tered party has, in writing, notified the financial agent, as 
referred to in the Canada Elections Act, of the registered 
association that its agents are authorized to issue those 
receipts. 


Related Provisions: 238(1) — Offences. 


History: Subsec. 127(3.2) amended by 2003, c. 19, s. 73, applicable to 
monetary contributions made in taxation years ending after 2003. The sub- 
sec. formerly read: 


(3.2) Deposit of amounts contributed — An official agent of a 
candidate whose nomination has been confirmed — other than in an 
electoral district referred to in Schedule 3 to the Canada Elections 
Act — who receives a monetary contribution, shall without delay 
deposit it in an account in the name of the official agent, in his or 
her capacity as such, in a branch or other office in Canada of a Ca- 
nadian financial institution as defined in section 2 of the Bank Act, 
or in an authorized foreign bank, as defined in that section, that is 
not subject to the restrictions and requirements referred to in sub- 
section 524(2) of that Act. 


Subsec. 127(3.2) amended by 2000, c. 9, s. 560, in force September 1, 
2000. The subsec. formerly read: 


(3.2) Where an amount contributed has been received by an official 
agent of an officially nominated candidate other than an officially 
nominated candidate in any of the electoral districts referred to in 
Schedule III to the Canada Elections Act, the official agent shall 
forthwith deposit that amount contributed in an account standing to 
the credit of the official agent in the agent’s capacity as such in the 
records of a branch or other office in Canada of 
(a) a bank; 


(b) a corporation that is licensed or otherwise authorized under 
the laws of Canada or a province to carry on in Canada the bus- 
iness of offering to the public its services as trustee; or 

(c) a credit union. 


Information Circulars: 75-2R7: Contributions to a registered party, a 
registered association or to a candidate at a federal election. 


(3.3) Prohibition — issuance of receipts — If the 
Commissioner of Canada Elections makes an application 
under subsection 521.1(2) of the Canada Elections Act in 
respect of a registered party, no registered agent of the 
party — including, for greater certainty, a registered agent 
appointed by a provincial division of the party — and no 
electoral district agent of a registered association of the 
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party shall issue a receipt referred to in subsection (3) un- 
less the Commissioner withdraws the application or the 
court makes an order under subsection 521.1(6) of that 
Act or dismisses the application. 


History: Subsec. 127(3.3) added by 2004, c. 24, s. 25, in force May 15, 
2004. 


(4) [Repealed] 


History: Subsec. 127(4) repealed by 2003, c. 19, s. 73, applicable to mon- 
etary contributions made in taxation years ending after 2003. The subsec. 
formerly read: 


(4) Definitions —In subsections (3), (3.1), (3.2) and (4.1), the 

terms “official agent’, “registered agent” and “registered party” 

have the meanings assigned to them by subsection 2(1) of the Can- 

ada Elections Act and the expression “candidate whose nomination 
_has been confirmed” means a person whom the returning officer 

has, under subsection 71(1) of that Act, confirmed as a candidate in 
an election. . 


Subsec. 127(4) amended by 2000, c. 9, s. 560, in force September 1, 2000. 
The subsec. formerly read: 


(4) In subsections (3), (3.1), (3.2) and (4.1), the terms “official 
agent’, “registered agent” and “registered party” have the meanings 
assigned to them by section 2 of the Canada Elections Act and the 
term “officially nominated candidate” means a person in respect of 
whom a nomination paper and deposit have been filed as referred to 


in the definition “official nomination” in that section of that Act. 


(4.1) Monetary contributions —form and con- 
tent — For the purpose of subsections (3), (3.1) and 
(4.2), a monetary contribution made by a taxpayer may be 
in the form of cash or of a negotiable instrument issued 
by the taxpayer. However, it does not include 


(a) a monetary contribution that a taxpayer who is an 
agent authorized under the Canada Elections Act to 
accept monetary contributions makes in that capacity; 
or 


(b) a monetary contribution in respect of which a tax- 
payer has received or is entitled to receive a financial 
benefit of any kind (other than a prescribed financial 
benefit or a deduction under subsection (3)) from a 
government, municipality or other public authority, 
whether as a grant, subsidy, forgivable loan or deduc- 
tion from tax or an allowance or otherwise. 


Related Provisions: 237.1(1)“gifting arrangement”, “tax shelter” — 
Tax shelter registration requirement. 


History: Subsec. 127(4.1) amended by 2003, c. 19, s. 73, applicable to 
monetary contributions made in taxation years ending after 2003. The sub- 
sec. formerly read: 


(4.1) Definition of [“monetary contribution”] “amount contrib- 
uted” — In subsections (3), (3.1), (3.2) and (4.2), “monetary contri- 
bution” made by a taxpayer means a contribution made by the tax- 
payer to a registered party or to a candidate whose nomination has 
been confirmed in the form of cash or in the form of a negotiable 
instrument issued by the taxpayer, but does not include 


(a) a monetary contribution made by an official agent of a can- 
didate whose nomination has been confirmed or a registered 
agent of a registered party (in the agent’s capacity as official 
agent or registered agent, as the case may be) to another such 
official agent or registered agent, as the case may be; or 


(b) a monetary contribution in respect of which the taxpayer has 
received or is entitled to receive a financial benefit of any kind 
(other than a prescribed financial benefit or a deduction under 
subsection (3)) from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan or deduc- 
tion from tax or an allowance or otherwise. 


Subsec. 127(4.1) amended by 2000, c. 9, s. 560, in force September 1, 
2000. The subsec. formerly read: 


(4.1) In subsections (3), (3.1) and (3.2), ‘amount contributed” by a 
taxpayer means a contribution by the taxpayer to a registered party 
or an officially nominated candidate in the form of cash or in the 
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form of a negotiable instrument issued by the taxpayer, but does not 
include 


(a) a contribution made by an official agent of an officially 
nominated candidate or a registered agent of a registered party 
(in the agent’s capacity as such official agent or registered 
agent, as the case may be) to another such official agent or reg- 
istered agent, as the case may be; or 


(b) a contribution in respect of which the taxpayer has received 
or is entitled to receive a financial benefit of any kind (other 
than a prescribed financial benefit or a deduction pursuant to 
subsection (3)) from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan or deduc- 
tion from tax or an allowance or otherwise. 


(4.2) Allocation of amount contributed among 
partners — Where a taxpayer was, at the end of a taxa- 
tion year of a partnership, a member of the partnership, 
the taxpayer’s share of any monetary contribution made 
by the partnership in that taxation year that would, if the 
partnership were a person, be a monetary contribution re- 
ferred to in subsection (3), is, for the purposes of that sub- 
section, deemed to be a monetary contribution made by 
the taxpayer in the taxpayer’s taxation year in which the 
taxation ees Ok the, mew ene ended 


(4. 2) ‘Aiocation or sinetih 
sade if at the end of af 


were a. person ad its Grane 
year, be the tole) referred to in. 


by a seksi o ee 
tion 12764. 2) is encoded consedue 


cember 20, 2002, to provide fhe: 
is eligible for a tax credit es 
in a partnership. 


Related Provisions: 53(2)(c)(iii) — Reduction in ACB of a otal 
interest. 


History: Subsec. 127(4.2) amended by 2000, c. 9, s. 560, in force Sep- 
tember 1, 2000. The subsec. formerly read: 


(4.2) Where a taxpayer was, at the end of a taxation year of a part- 
nership, a member of the partnership, the taxpayer’s share of any 
amount contributed by the partnership in that taxation year that 
would, if the partnership were a person, be an amount contributed 
referred to in subsection (3), shall, for the purposes of that subsec- 
tion, be deemed to be an amount contributed by the taxpayer in the 
taxpayer’s taxation year in which the taxation year of the partner- 
ship ended. 


(5) Investment tax credit — There may be deducted 
from the tax otherwise payable by a taxpayer under this 
Part for a taxation year an amount not exceeding the 
lesser of 


(a) the total of 


(1) the taxpayer’s investment tax credit at the end 
of the year in respect of property acquired before 
the end of the year, of the taxpayer’s flow-through 
mining expenditure for the year or a preceding tax- 
ation year, of the taxpayer’s pre-production mining 
expenditure for the year or a preceding taxation 
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year or of the taxpayer’s SR&ED qualified expen- 
diture pool at the end of the year or at the end of a 
preceding taxation year, and 


(ii) the lesser of 


(A) the taxpayer’s investment tax credit at the 
end of the year in respect of property acquired 
in a subsequent taxation year, of the taxpayer’s 
flowthrough mining expenditure for a subse- 
quent taxation year, of the taxpayer’s pre-pro- 
duction mining expenditure for a subsequent 
taxation year or of the taxpayer’s SR&ED qual- 
ified expenditure pool at the end of a subse- 
quent taxation year to the extent that an invest- 
ment tax credit was not deductible under this 
subsection for the subsequent year, and 


(B) the amount, if any, by which the taxpayer’s 
tax otherwise payable under this Part for the 
year exceeds the amount, if any, determined 
under subparagraph (i), and 


(b) where Division E.1 applies to the taxpayer for the 
year, the amount, if any, by which 


(i) the taxpayer’s tax otherwise payable under this 
Part for the year 


exceeds 


(ii) the taxpayer’s minimum amount for the year 
determined under section 127.51. 


Related Provisions: 12(1)(t) — Income inclusion for ITCs; 13(7.1) — — 
Deemed capital cost; 13(21)“undepreciated capital cost’ I — Reduction in 
u.c.c. of property to reflect ITCs; 37(1)(e) — Deduction for scientific re- 
search and experimental development; 53(2)(k)Gi) — Deduction from 
ACB of property to reflect ITCs; 66.1(6)“cumulative Canadian explora- 
tion expense’”L — Reduction in CCEE; 87(2.11) — Vertical amalgama- 
tions; 117(1), 120(4) — “Tax otherwise payable under this Part”; 
123.2(a) — Corporate surtax applies to total tax before claiming ITC; 
127(8) —ITC of partnership; 127(11.2) — Time of expenditure and ac- 
quisition; 127(26) — Expenditure unpaid within 180 days of end of year; 
Refundable ITC deemed claimed under  127(5); 
128(2)(e)Gi1)(C) — No credit on return filed by trustee following indivi- 
dual’s discharge from bankruptcy; 149(10)(c) — Where corporation be- 
comes or ceases to be exempt; 152(6) — Reassessment; 164(5), (5.1) — 
Effect of carryback of loss; 192(10)— SPTC claim deemed to. be de- 
ducted as ITC; 220(6), (7) — Assignment of ITC refund by corporation. 


History: Subpara. 127(5)(a)(i) amended by 2003, c. 28, subsec. 14(1), ap- 
plicable to 2003 et seg. The subpara. formerly read: 


(i) the taxpayer’s investment tax credit at the end of the year in re- 
spect of property acquired before the end of the year, of the tax- 
payer’s flow-through mining expenditure for the year or a preceding 
taxation year or of the taxpayer’s SR&ED qualified expenditure 
pool at the end of the year or of a preceding taxation year, and 


Cl. 127(5)(a)(ii)(A) amended by the said c. 28, subsec. 14(2), applicable to 
2003 et seq. The clause formerly read: 


(A) the taxpayer’s investment tax credit at the end of the year in 
respect of property acquired in a subsequent taxation year, of the 
taxpayer’s flow-through mining expenditure for a subsequent taxa- 
tion year or of the taxpayer’s SR&ED qualified expenditure pool at 
the end of a subsequent taxation year to the extent that an invest- 
ment tax credit was not deductible under this subsection for the sub- 
sequent year, and 


Subpara. 127(5)(a)(1) amended by 2001, c. 17, subsec. 118(1), to add the 
phrase “of the taxpayer’s flow-through mining expenditure for the year or 
a preceding taxation year”, applicable to 2000 et seq. 


Cl. 127(5)(a)(@i)(A) amended by the said c. 17, subsec. 118(2), applicable 
to 2000 et seq. except that, for the 2000 taxation year, it shall be read as 
follows: 


“(A) the taxpayer’s investment tax credit at the end of the year in 
respect of property acquired in a subsequent taxation year, of the 
taxpayer’s flow-through mining expenditure for a subsequent taxa- 
tion year or of the taxpayer’s SR&ED qualified expenditure pool at 
the end of a subsequent taxation year to the extent that an invest- 
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ment tax credit was not deductible under this subsection or subsec- 
tion 180.1(1.2) for the subsequent year, and” 


Cl. (a)(ii)(A) formerly read: 


(A) the taxpayer’s investment tax credit at the end of the year in 
respect of property acquired in a subsequent taxation year or of the 
taxpayer's SR&ED qualified expenditure pool at the end of a subse- 
quent taxation year to the extent that an investment tax credit was 
not deductible under this subsection or subsection 180.1(1.2) for the 
subsequent year, and 


Para. 127(5)(b) amended by the said c. 17, subsec. 118(3), applicable to 
2001 et seg. Para. (b) formerly read: 


(b) where Division E.1 applies to the taxpayer for the year, the 
amount, if any, by which the total of 


(i) the taxpayer’s tax otherwise payable under this Part for the 
year, and 


(ii) the taxpayer’s tax payable under Part I.1 for the year before 
deducting any amount under subsection 180.1(1.2) 


exceeds the taxpayer’s minimum amount for the year determined 
under section 127.51. 


Subpara. 127(5)(a)(i) and cl. 127(5)(a)(@ii)(A) amended by 1996, c. 21, 
subsecs. 30(1), (2), applicable to taxation years that begin after 1995. Sub- 
para. (a)(i) and cl. (a)(ii)(A) formerly read: 


(i) the taxpayer’s investment tax credit at the end of the year in re- 
spect of property acquired, or an expenditure made, before the end 
of the year, and 


(A) the taxpayer’s investment tax credit at the end of the year in 
respect of property acquired, or an expenditure made, in a subse- 
quent taxation year, to the extent that the investment tax credit was 
not deductible under this subsection or subsection 180.1(1.2) for the 
taxation year in which the property was acquired, or the expenditure 
was made, as the case may be, and 


Subsec. 127(5) amended by 1994, c. 8, subsec. 15(1), applicable to taxa- 
tion years that begin after 1993. Subsec. (5) formerly read: 


(5) There may be deducted from the tax otherwise payable by a tax- 
payer under this Part for a taxation year an amount not exceeding 
the least of 


(a) the taxpayer’s annual investment tax credit limit for the 
year, 


-(b) the total of 


(i) the taxpayer’s investment tax credit at the end of the 
year in respect of property acquired, or an expenditure 
made, before the end of the year, and 


(ii) the lesser of 


(A) the taxpayer’s investment tax credit at the end of 
the year in respect of property acquired, or an expendi- 
ture made, in a subsequent taxation year, to the extent 
that the investment tax credit was not deductible under 
this subsection or subsection 180.1(1.2) for the taxation 
year in which the property was acquired, or the expen- 
diture was made, as the case may be, and 


(B) the amount, if any, by which the taxpayer’s tax oth- 
erwise payable by the taxpayer under this Part for the 
year exceeds the amount, if any, determined under sub- 
paragraph (1), and 
(c) where Division E.1 is applicable to the taxpayer for the year, 
the amount, if any, by which the total of 


(i) the taxpayer’s tax otherwise payable under this Part for 
the year, and 


(ii) the taxpayer’s tax payable under Part I.1 for the year 
before deducting any amount under subsection 180.1(1.2), 


exceeds the taxpayer’s minimum amount for the year deter- 
mined under section 127.51. 


Selected Cases [subsec. 127(5)]: Ainsworth Lumber Co. v. R., [2001] 
3 C.T.C. 2001 (TCC) (Project may be substantially advanced even if con- 
struction has not begun); Will-Kare Paving & Contracting Lids Vik. 
[2000] 3 C.T.C. 463 (SCC) (Settled concepts of law (e.g., sale, lease) to be 
preferred to plain meaning); Afcon Construction Ltd. vy. R., [2000] 2 
C.T.C. 2691 (TCC) (Rock crushing was not extraction of minerals); 
Lehman Bookbinding Ltd. v. MNR, [1995] 2 C.T.C. 129 (FCTD) (Critical 
element was not whether there was manufacturing and processing, but 
whether activity was in respect of goods for sale); Hawboldt Hydraulics 


S. 127(7) 


(Canada) Inc. Estate (Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) 
(Equipment used to manufacture replacement parts was used in manufac- 
turing or processing goods for sale); GA Borstad Associates Ltd. v. MNR, 
[1992] 2 C.T.C. 2146 (TCC) (Investment tax credit not applicable in re- 
spect of salaries payable but not paid in taxation year); Tenneco Canada 
Inc. v. Canada, [1991] 1 C.T.C. 323 (FCA) (Taxpayer carrying on servic- 
ing business denied investment tax credits when not manufacturing or 
processing goods for sale in Canada); O’Neill v. R., [1984] C.T.C. 682 
(FCTD) (Investment tax credit disallowed when equipment not “qualified 
property’’). 

Regulations: 4600-4609. 

Interpretation Bulletins: IT-92R2: Income of contractors; IT-151R5: 
Scientific research and experimental development expenditures; IT-411R: 
Meaning of “construction”. 


Information Circulars: 78-4R3: Investment tax credit rates. 


Advance Tax Rulings: ATR-44: Utilization of deductions and credits 
within a related corporate group. 


Application Policies: SR&ED 96-03: Claimants’ entitlements and re- 
sponsibilities; SR&ED 96-05: Penalties under subsec. 163(2). 


Forms: RC4290: Refunds for small business R&D [guide]; T2 SCH 31: 
Investment tax credit — corporations; T661: Claim for SR&ED. in Can- 
ada; T2038 (Ind.): Investment tax credit (individuals); T4088: Claiming 
scientific research and experimental development expenditures — guide to 
form T661. 


(6) Investment tax credit of cooperative corpora- 
tion — Where at any particular time in a taxation year a 
taxpayer that is a cooperative corporation within the 
meaning assigned by subsection 136(2) has, as required 
by subsection 135(3), deducted or withheld an amount 
from a payment made by it to any person pursuant to an 
allocation in proportion to patronage, the taxpayer may 
deduct from the amount otherwise required by that sub- 
section to be remitted to the Receiver General, an amount, 
not exceeding the amount, if any, by which 


(a) its investment tax credit at the end of the immedi- 
ately preceding taxation year in respect of property ac- 
quired and expenditures made before the end of that 
preceding taxation year 


exceeds the total of 


(b) the amount deducted under subsection (5) from its 
tax otherwise payable under this Part for the immedi- 
ately preceding taxation year in respect of property ac- 
quired and expenditures made before the end of that 
preceding taxation year, and 


(c) the total of all amounts each of which is the 
amount deducted by virtue of this subsection from any 
amount otherwise required to be remitted by subsec- 
tion 135(3) in respect of payments made by it before 
the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount oth- 
erwise required to be remitted by subsection 135(3) 


(d) shall be deducted in computing the taxpayer’s in- 
vestment tax credit at the end of the taxation year, and 


(e) shall be deemed to have been remitted by the tax- 
payer to the Receiver General on account of tax under 
this Part of the person to whom that payment was 
made. 
Related Provisions: 12(1)(t)—JInclusion in income of ITCs: 
13(7.1) — Deemed capital cost; 13(21)“undepreciated capital cost’I — 
Reduction in u.c.c. to reflect ITCs; 53(2)(k)(ii) — Deduction from ACB of 
property to reflect ITCs; 66.1(6)“cumulative Canadian exploration ex- 
pense” L — Reduction in CCEE. 
Interpretation Bulletins: [T-362R: Patronage dividends. 


Forms: T2 SCH 31: Investment tax credit — corporations; T2038A: Bus- 
iness investment tax credit (prior to November 17, 1978). 


(7) Investment tax credit of testamentary trust [or 
communal organization] — Where, in a_ particular 
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taxation year of a taxpayer who is a beneficiary under a 
testamentary trust or under an inter vivos trust that is 
deemed to be in existence by section 143, an amount is 
determined in respect of the trust under paragraph (a), 
(a.1), (b) or (e.1). of the definition “investment tax credit” 
in subsection (9) for its taxation year that ends in that par- 
ticular taxation year, the trust may, in its return of income 
for its taxation year that ends in that particular taxation 
year, designate the portion of that amount that can, having 
regard to all the circumstances including the terms and 
conditions of the trust, reasonably be considered to be at- 
tributable to the taxpayer and was not designated by the 
trust in respect of any other beneficiary of the trust, and 
that portion shall be added in computing the investment 
tax credit of the taxpayer at the end of that particular taxa- 
tion year and shall be deducted in computing the invest- 
ment tax credit of the trust at the end of its taxation year 
that ends in that particular taxation year. — 


Related Provisions: 53(2)(h)(ii) — Reduction in ACB of interest in 
trust; 127(11.2) — Time of expenditure and acquisition. 


History: Subsec. 127(7) amended by 1996, c. 21, subsec. 30(3), applica- 
ble to taxation years that begin after 1995. Subsec. (7) formerly read: 


(7) Where, in a particular taxation year of a taxpayer who is a bene- 
ficiary under a testamentary trust or under an inter vivos trust that is 
deemed to be in existence by section 143, an amount is determined 
in respect of the trust under paragraph (a), (b) or (e.1) of the defini- 
tion “investment tax credit” in subsection (9) for its taxation year 
ending in that particular taxation year, the trust may, in its return of > 
income under this Part for its taxation year ending in that particular 
taxation year, designate such portion of that amount as may, having 
regard to all the circumstances including the terms and conditions of 
the trust, reasonably be considered to be attributable to the taxpayer 
and was not designated by the trust in respect of any other benefici- 
ary of that trust, and that portion shall be added in computing the 
investment tax credit of the taxpayer at the end of that particular 
taxation year and shall be deducted in computing the investment tax 
credit of the trust at the end of its taxation year ending in that partic- 
ular taxation year. 


Application Policies: SR&ED 2000-01: Cost of materials. 


Forms: T2038 (Ind): Investment tax credit (individuals) for 1984 et seq.; 
T2 SCH 31: Investment tax credit — corporations. 


(8) Investment tax credit of partnership — Subject 
to subsection (28), where, in a particular taxation year of 
a taxpayer who is a member of a partnership, an amount 
would be determined in respect of the partnership, for its 
taxation year that ends in the particular year, under para- 
graph (a), (a.1), (b) or (e.1) of the definition “investment 
tax credit” in subsection (9), if 


(a) except for the purpose of subsection (13), the part- 
nership were a person and its fiscal period were its 
taxation year, and 


(b) in the case of a taxpayer who is a specified mem- 
ber of the partnership in the taxation year of the part- 
nership, that definition were read without reference to 
paragraph (a.1) thereof, and paragraph (e.1) of that 
definition were read without reference to subpara- 
graphs (ii) to (iv) thereof, 


the portion of that amount that can reasonably. be consid- 
ered to be the taxpayer’s share thereof shall be added in 
computing the investment tax credit of the taxpayer at the 
end of the particular year. 


Related Provisions: 53(2)(c)(vi) — Reduction in ACB of partnership 
interest; 96(2.1)—(2.4) — Limited partnerships; 127(8.1) — ITC of limited 
partner; 127(8.3) —ITC not allocated to limited partners; 127(8.4) — 
Election — renunciation of allocated credits; 127(11.2) — Time of expen- 
diture and acquisition; 127(23) — Taxation year of partnership for rules 
governing allocation of assistance; 127(28)— Recapture of ITC where 
partnership property converted to commercial use. 


Income Tax Act, Part I, Division E 


History: The opening words of subsec. 127(8) amended by 1999, c. 22, 
subsec. 48(1), applicable to dispositions and conversions of property that 
occur after February 23, 1998 The opening words formerly read: 
(8) Where, in a particular taxation year of a taxpayer who is a mem- 
ber of a partnership, an amount would be determined in respect. of 
the partnership, for its taxation year that ends in the particular year, 
under paragraph (a), (a.1), (b) or (e.1) of the definition “investment 
tax credit” in subsection. (9), if 
Subsec. 127(8) amended by 1996, c, 21, subsec. 30(5), applicable to taxa- 
tion years that begin after 1995. Subsec. (8) formerly read: 
(8) Where, in a particular taxation year of a taxpayer who is a mem- 
ber of a partnership, an amount would, if the partnership were a 
person and its fiscal period were its taxation year, be determined in 
respect of the partnership, for its taxation year ending in that partic- 
ular taxation year, under paragraph (a), (b) or (e.1) of the definition 
“investment tax credit” in subsection (9), if 
(a) paragraph (a) of that definition were read without reference 
to subparagraph (a)(iii) thereof, and 
(b) in the case of a taxpayer who is a specified member of the 
partnership in the taxation year of the partnership, 
(i) paragraph (a) of that definition were read without refer- 
ence to subparagraph (a)(ii) thereof, and 
(11) paragraph (e.1) of that definition were read without ref- 
erence to the words “the amount of an expenditure made by 
the taxpayer under paragraph (11.1)(c)”, 
the portion of that amount that may reasonably be considered to be 
the taxpayer’s share thereof shall be added in computing the invest- 
ment tax credit of the taxpayer at the end of that particular taxation 
year. 
Subpara. 127(8)(b)(ii) amended by 1996, c. 21, subsec..30(4), applicable 
to taxation years that end after December 2, 1992 and begin before 1996. - 
Subpara. (b)(11) formerly read: 
(ii) paragraph (e.1) of that definition were read without reference to 
the words “or that reduced the amount of an expenditure made by 
the taxpayer under paragraph (11.1)(c)”, 
Selected Cases [subsec. 127(8)]: Canadian Solifuels Inc., [2001] 4 
C.T.C. 161 (FCA) (Provisions of subsec. 127(8) sufficient to deal with 
ITCs for partnerships without reference to computation rules in subsec. 
96(1)). 
Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 
Forms: T2038 (Ind): Investment tax credit (individuals) for 1984 et seq.; 
T2 SCH 31: Investment tax credit — corporations. 


(8.1) Investment tax credit of limited partner — 
Where a taxpayer is a limited partner of a partnership at 
the end of the partnership’s taxation year, the amount re- 
ferred to under subsection (8) as the amount which can 
reasonably be considered to be the taxpayer’s share of the 
amounts that would be determined under paragraph (a), 
(a.1), (b) or (e.1) of the definition “investment tax credit” 
in subsection (9) in respect of the partnership for the year 
shall not exceed the lesser of 


(a) such portion of the amount thereof so determined 
without reference to this subsection, as is considered 
to have arisen by virtue of the expenditure by the part- 
nership of an amount equal to the taxpayer’s expendi- 
ture base (as determined under subsection (8.2)) in re- 
spect of the partnership at the end of the year, and 


(b) the taxpayer’s at-risk amount in respect of the part- 
nership at the end of the year. 


Related Provisions: 96(2.2)— At-risk amount; 96(2.4) — Limited 
partner; 127(8.2) — Expenditure base; 127(8.3) — ITC not allocated to 
limited partners; 127(8.5) — “At-risk amount”, “limited partner”. 


History: The opening words of subsec. 127(8.1) amended by 1996, c. 21, 
subsec. 30(6), applicable to taxation years that begin after 1995. The open- 
ing words formerly read: 


(8.1) Where a taxpayer is a limited partner of a partnership at the 
end of the partnership’s taxation year, the amount referred to under 
subsection (8) as the amount which may reasonably be considered 
to be the taxpayer’s share of the amounts that would be determined 
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under paragraph (a), (b) or (e.1) of the definition “investment tax 
credit” in subsection (9), if paragraph (a) of that definition were 
read without reference to subparagraph (a)(iii) thereof, in respect of 
the partnership for the year shall not exceed the lesser of 


(8.2) Expenditure base — For the purposes of subsec- 
tion (8.1), a taxpayer’s expenditure base in respect of a 
partnership at the end of a taxation year of the partnership 
is the lesser of 


(a) the amount, if any, by which the total of 


(i) the taxpayer’s at-risk amount in respect of the 
partnership at the time the taxpayer last became a 
limited partner of the partnership, 


(ii) all amounts described in subparagraph 
53(1)(e)Gv) contributed by the taxpayer after the 
time the taxpayer last became a limited partner of 
the partnership and before the end of the year that 
may reasonably be considered to have increased 
the taxpayer’s at-risk amount in respect of the part- 
nership at the end of the taxation year in which the 
contribution was made, and 


(i11) the amount, if any, by which 


(A) the total of all amounts each of which is the 
taxpayer’s share of any income of the partner- 
ship as determined under paragraph 96(1)(f) for 
the year, or a preceding year ending after the 

_ time the taxpayer last became a limited partner 
of the partnership, 


exceeds 


(B) the total of all amounts each of which is the 
taxpayer’s share of any loss of the partnership 
as determined under paragraph 96(1)(g) for one 
of those years 


exceeds the total of 


(iv) all amounts received by the taxpayer after the 
‘time the taxpayer last became a limited partner of 
the partnership and before the end of the year as, 
on account or in lieu of payment of, or in satisfac- 
tion of, a distribution of the taxpayer’s share of 
partnership profits or partnership capital, and 


(v) the total of all amounts each of which is the 
amount of an expenditure of the partnership re- 
ferred to in paragraph (8.1)(a) in respect of the tax- 
payer for a preceding year, and 


(b) that proportion of the lesser of 


(i) the total of all amounts each of which is, if the 
partnership were a person and its fiscal period were 
its taxation year, 


(A) an amount a specified percentage of which 
would be determined in respect of the partner- 
ship under paragraph (a), (b) or (e.1) of the def- 
inition “investment tax credit” in subsection (9) 
for the year, or 


(B) the amount that would be the SR&ED qual- 
ified expenditure pool of the partnership at the 
end of the year, and . 


(ii) the total of all amounts each of which is the 
amount determined under paragraph (a) in respect 
of each of the limited partners of the partnership at 
the end of the year 


that 


(iii) the amount determined in respect of the tax- 
payer under paragraph (a) for the year 


S. 127(8.5) 


is of 
(iv) the amount determined under subparagraph 
(ii). 
Related Provisions: 96(2.2) — At-risk amount; 96(2.4) — Limited 
partner; 127(8.5) — “At-risk amount’, “limited partner”. 


History: Subpara. 127(8.2)(b)(i) amended by 1996, c. 21, subsec. 30(7), 
applicable to taxation years that begin after 1995. Subpara. (b)(i) formerly 
read: 


(i) the total of all amounts each of which is an amount a specified 
percentage of which would, if the partnership were a person and its 
fiscal period were its taxation year, be determined in respect of the 
partnership under paragraph (a), (b) or (e.1) of the definition “in- 
vestment tax credit” in subsection (9), if paragraph (a) of that defi- 
nition were read without reference to subparagraph (a)(iii) thereof, 
for the taxation year, and 


(8.3) Investment tax credit not allocated to limited 
partners — Where 


(a) the amount that would, if the partnership were a 
person and its fiscal period were its taxation year, be 
determined in respect of the partnership under para- 
graph (a), (a.1), (b) or (e.1) of the definition “invest- 
ment tax credit” in subsection (9) for a taxation year 


exceeds 


(b) the total.of. all amounts each of which is the 
amount determined, under subsections (8) and (8.1), to 
be. the share thereof of. a limited partner of the 
partnership, 


such portion of the excess as is reasonable in the circum- 
stances (having regard to the investment in the partner- 
ship, including debt obligations of the partnership, of each 
of those members of the partnership who was a member 
of the partnership throughout the fiscal period of the part- 
nership and who was not a limited partner of the partner- 
ship during the fiscal period of the partnership) shall, for 
the purposes of subsection (8), be considered to be the 
amount that may reasonably be considered to be that 
member’s share of the amount described in paragraph (a). 
Related Provisions: 96(2.2)— At-risk amount; 96(2.4) — Limited 


partner; -127(8)— Election—-renunciation of, allocated | credits; 
127(8.4) — Election; 127(8.5) — “At-risk amount’, “limited, partner”. 
History: Para. 127(8.3)(a) amended by 1996, c. 21, subsec. 30(8), appli- 
cable to taxation years that begin after 1995. Para. (a) formerly read: 
(a) the amount that would, if the partnership were a person and its 
fiscal period were its taxation year, be determined in respect of the 
partnership under paragraph (a), (b) or (e.1) of the definition ‘“‘in- 
vestment tax credit” in subsection (9), if paragraph (a) of that defi- 
nition were read without reference to subparagraph (a)(iil) thereof, 
for a taxation year 


(8.4) Idem — Notwithstanding subsection (8), where, 
pursuant to subsections (8) and (8.3) an amount would, 
but for this subsection, be required to be added in com- 
puting the investment tax credit of a taxpayer for a taxa- 
tion year, where the taxpayer so elects in prescribed form 
and manner in the taxpayer’s return of income (other than 
a return of income filed under subsection 70(2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) under 
this Part for the year, such portion of the amount as is 
elected by the taxpayer shall, for the purposes of this sec- 
tion, be deemed not to have been required by subsection 
(8) to have been added in computing the taxpayer’s in- 
vestment tax credit at the end of the year. 

Related Provisions: 96(2.2)— At-risk amount; 96(2.4) — Limited 
partner; 127(8.5) — “At-risk amount”, “limited partner’. 


Forms: T932: Election by a member of a partnership to renounce invest- 
ment tax credits pursuant to subsection 127(8.4). 


(8.5) Definitions — In subsections (8.1) to (8.4), the 
words “at-risk amount” of a taxpayer and “limited part- 
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ner” of a partnership have the meanings assigned to those lessee of the property commenced use of the property after May 


words by subsections 96(2.2) and (2.4), respectively. 23, 1985, 
and for the purposes of this definition, 


(9) Idem — In this section, (e) “for an approved purpose” means for the purpose of 


‘annual investment tax credit limit” — [Repealed] (i) any of the activities described in subparagraphs (c)(i) to 
(ix), (xi) and (xii) of the definition “qualified property” in 


History: The definition “annual investment tax credit limit” in subsec. 
this subsection, 


127(9) repealed by 1994, c. 8, subsec. 15(2), applicable to taxation years 


that begin after 1993. The definition formerly read: (ii) farming, or 
“annual investment tax credit limit” of a taxpayer for a taxation year (iii) a prescribed activity, and 
crane (f) “leasing corporation” means a corporation the principal busi- 
(a) in the case of a corporation, the total of ness of which is leasing property, manufacturing property that it 


sells or leases, the lending of money, the purchasing of condi- 
tional sales contracts, accounts receivable, bills of sale, chattel 
mortgages, bills of exchange or other obligations representing 


(i) */4 of the corporation’s tax otherwise payable under this 
Part for the year, and 


(ii) where the corporation is a Canadian-controlled private part or all of the sale price of merchandise or services, or selling 
corporation throughout the year, 3% of the least of the or servicing a type of property that it also leases, or any combi- 
amounts determined under paragraphs 125(1)(a) to (c) in nation thereof; 


respect of the corporation for the year, and 
**Cape Breton” means Cape Breton Island and that por- 


tion of the Province of Nova Scotia within the following 
described boundary: 


(b) in any other case, the total of 
(i) $24,000, and 


(11) 4 of the amount, if any, by which the taxpayer’s tax 


otherwise payable under this Part for the year exceeds beginning at a point on the southwesterly shore of 


$24,000: Chedabucto Bay near Red Head, said point being S 
. Ada , 70 degrees E (Nova Scotia grid meridian) from Geo- 
approved project” means a project with a total capital detic Station Sand, thence in a southwesterly direc- 
cost of depreciable property, determined without refer- tion to a point on the northwesterly boundary of 
ence to subsection 13(7.1) or (7.4), of not less than highway 344, said point being southwesterly 240’ 
$25,000 that has, on application in writing before July, from the intersection of King Brook with said high- 
1988, been approved by such member of the Queen’s way boundary, thence northwesterly to Crown post 
Privy Council for Canada as is designated by the Gover- 6678, thence continuing northwesterly to Crown post 
nor in Council for the purposes of this definition in rela- 6679, thence continuing northwesterly to Crown post. 
tion to projects in the appropriate province or region of a 6680, thence continuing northwesterly to Crown post 
province, 6681, thence continuing northwesterly to Crown post 
és . sR 6632, thence continuing northwesterly to Crown post 
apP roved PrOvestsb ae ony epeaieg] 6602, thence northerly to Crown post 8575; thence 
History: The definition “approved project property” in subsec. 127(9) re- 


northerly to Crown post 6599, thence continuing 
northerly to Crown post 6600, thence northwesterly 
to the southwest angle of the Town of Mulgrave, 
thence along the westerly boundary of the Town of 


pealed by 1996, c. 21, subsec. 30(9), applicable to taxation years that be- 
gin after 1995. It formerly read: 


“approved project property” of a taxpayer means property that is 
certified by the member of the Queen’s Privy Council for Canada 


appointed to be the Minister for the purposes of the Atlantic Canada Mulgrave and a prolongation thereof northerly to the 

Opportunities Agency Act to be property that has not been used, or Antigonish-Guysborough county line, thence along 

acquired for use or lease, for any purpose whatever before it was said county line northeasterly to the southwesterly 

acquired by the taxpayer, and to be shore of the Strait of Canso, thence following the 
(a) a prescribed building, to the extent that it is acquired by the southwesterly shore of the Strait of Canso and the 
taxpayer after May 23, 1985 and before 1993, or northwesterly shore of Chedabucto Bay southeast- 
(b) prescribed machinery and equipment acquired by the tax- erly to the place of beginning; 


payer after May 23, 1985 and before 1993, “certified ty? of 
that has been acquired pursuant to a plan by the taxpayer to use the sit : * ated she tg Rt d ° taxpayer Heady ra Be, ae 
property in Cape Breton primarily for an approved purpose in an (other than an 42) AES project property) f epgile ed 
approved project or, in the case of a prescribed building, to be paragraph (a) or (b) of the definition “qualified property 
leased by the taxpayer to a lessee (other than:a person exempt from in this subsection 


tax under this Part by virtue of section 149) who can reasonably be (a) that was acquired by the taxpayer 
expected to use the building pursuant to a plan to use it in Cape z y pay 


Breton primarily for an approved purpose in an approved project, or (i) after October 28, 1980 and 
(c) part of a prescribed building to the extent that the part is (A) before 1987, or 
acquired by the taxpayer after May 23, 1985 and before 1993 to 


(B) before 1988 where the property is 


be 
Gy ised ies thesex nancies ve i building under construction before 
(11) leased by the taxpayer to a lessee (other than a person ae : ; : 
exempt from tax under this Part by virtue of section 149) (iI) machinery and equipment ordered in 
who can reasonably be expected to use that part writing by the taxpayer before 1987, 
pursuant to a plan to use that part in Cape Breton primarily for (ii) after 1986 and before 1989, other than a pro- 
an approved purpose in an approved project, or perty included in subparagraph (i), 
(d) where the taxpayer is a leasing corporation, prescribed ma- ses 
chinery and equipment acquired by the taxpayer after May 23, (111) after 1988 and before 1995, 
1985 and before 1993, to be leased by the taxpayer in the ordi- (iv) after 1994 and before 1996 where 
nary course of carrying on a business in Canada to a lessee : : 
(other than a person exempt from tax under this Part by virtue (A) : he jeide ueaas a acquired by the taxpay Be 
of section 149) who can reasonably be expected to use the pro- use 1n a project that was substantially ady dee 
perty in Cape Breton primarily for an approved purpose in an by or on behalf of the taxpayer, as evidenced in 
approved project, but this paragraph only applies if the first writing, before February 22, 1994, and 
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(B) construction of the project by or on behalf 
of the taxpayer begins before 1995, or 


(v) after 1994 where the property 


(A) is acquired by the taxpayer under a written 
agreement of purchase and sale entered into by 
the taxpayer before February 22, 1994, 


(B) was under construction by or on behalf of 
the taxpayer on February 22, 1994, or 


(C) is machinery or equipment that will be a 
fixed and integral part of property under con- 
struction by or on behalf of the taxpayer on 
February 22, 1994, 


and that has not been used, or acquired for use or 
lease, for any purpose whatever before it was acquired 
by the taxpayer, and 


(b) that is part of a facility as defined for the purposes 
of the Regional Development Incentives Act, chapter 
R-3 of the Revised Statutes of Canada, 1970, and was 
acquired primarily for use by the taxpayer in a pre- 
scribed area; 
History: Subpara. (a)(iii) of the definition “certified property” in subsec. 
127(9) amended and subparas. (iv) and (v) added by 1995, c. 3, subsec. 
37(1), applicable to property acquired and expenditures incurred after 
1994. Subpara. (a)(i11) formerly read: 
(iii) after 1988, 


Selected Cases [subsec. 127(9)“certified property”]: Ainsworth 
Lumber Co. v. R., [2001] 3 C.T.C. 2001 (TCC) (Project may be substan- 
tially advanced even if construction has not begun); Newfoundland 
Tractor and Equipment Co. v. Canada, [1996] 2 C.T.C. 2250. (TCC) 
(“Use” does not include leasing); Fibreco Pulp Inc. v. Canada, [1994] 2 
C.T.C. 114 (FCTD) (Chemi-thermo-mechanical pulp mill was certified 


property). 
Regulations: 4602 (prescribed area). 


“contract payment” means 


(a) an amount paid or payable to a taxpayer, by a taxa- 
ble supplier in respect of the amount, for scientific re- 
search and experimental development to the extent 
that it is performed 


(i) for or on behalf of a person or partnership enti- 
tled to a deduction in respect of the amount be- 
cause of subparagraph 37(1)(a)(i) or (1.1), and 


(11) at a time when the taxpayer is dealing at arm’s 
length with the person or partnership, or 


(b) an amount, other than a prescribed amount, paya- 
ble by a Canadian government or municipality or other 
Canadian public authority or by a person exempt, be- 
cause of section 149, from tax under this Part on all or 
part of the person’s taxable income for scientific re- 
search and experimental development to be performed 
for it or on its behalf; 

Related Provisions: 127(18)-(22) — Reduction of qualified expendi- 

tures to reflect contract payment; 127(25) — Anti-avoidance — deemed 

contract payment. 

History: Para. (a) of the definition “contract payment” in subsec. 127(9) 

amended by 1996, c. 21, subsec. 30(11), applicable to taxation years that 

begin after 1995. Para. (a) formerly read: 


(a) an amount payable for scientific research and experimental de- 
velopment to the extent that it can reasonably be considered to have 
been performed for, or on behalf of, a person entitled to a deduction 
in respect of the amount because of subparagraph 37(1)(a)(i) or 
clause 37(1)(a)(ii)(D), or 


1998, c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget 
Amendment Act (S.C. 1996, c. 21) (Bill C-36) to read as follows, and ad- 
ded subsec. (26.1), deemed to have come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to 
(23), subsections 127(11.4) and (11.5) of the Act, as enacted by sub- 


S. 127(9) fir 


section (24), and subsections 127(13) to (25) of the Act, as enacted 
by subsection (25), apply to taxation years that begin after 1995. 
[This is unchanged except for “subject to subsection (26.1)” — ed.] 


(26.1) Where, because of the application of subsection (26), an 
amount paid or payable by a person or partnership to a taxpayer 
with whom the person or partnership does not deal at arm’s length 
otherwise 


(a) would be a qualified expenditure of the person or partner- 
‘ ship but would not be a contract payment received or receivable 
by the taxpayer, or 
(b) would not be a qualified expenditure of the person or part- 
nership but would be a contract payment received or receivable 
by the taxpayer, 
the amount is deemed not to be a qualified expenditure of the per- 


son or partnership and not to be a contract payment received or re- 
ceivable by the taxpayer. 


“Contract payment” in subsec. 127(9) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 68(2), applicable to amounts that become payable 
after December 20, 1991. That definition formerly read: 


“contract payment” means 


(a) an amount payable by a person resident in Canada for scien- 
tific research and experimental development related to the busi- 
ness of that person, 


(b) an amount, other than a prescribed amount, payable by a 
Canadian government, municipality or other Canadian public 
authority or by a person exempt from tax under Part I by virtue 
of section 149 for scientific research and experimental develop- 
ment to be performed for it or on its behalf, or 


(c) an amount payable by a person not resident in Canada if that 
person is entitled to a deduction under clause 37(1)(a)(i)(D) in 
respect of the amount; 


Regulations: 4606 (prescribed amount). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Application Policies: SR&ED 94-04: Definition of “contract payment” 
in subsec. 127(9); SR&ED 2002-03: Taxable supplier rules. 


“designated region” — [Repealed under former Act] 


“eligible taxpayer” means _ 


(a) a corporation other 
corporation, 


than a non-qualifying 


(b) an individual other than a trust, 


(c) a trust all the beneficiaries of which are eligible 
taxpayers, and 


(d) a partnership all the members of which are eligible 
taxpayers, 


and, for the purpose of this definition, a beneficiary of a 
trust 1s a person or partnership that is beneficially inter- 
ested in the trust; 


Related Provisions: 248(25) — Meaning of “beneficially interested”. 


History: The definition “eligible taxpayer” added to subsec. 127(9) by 
1994, c. 8, subsec. 15(9), applicable to property acquired after December 
2, 1992. 


“first term shared-use-equipment” of a taxpayer means 
depreciable property of the taxpayer (other than pre- 
scribed depreciable property of a taxpayer) that is used by 
the taxpayer, during its operating time in the period (in 
this subsection and subsection (11.1) referred to as the 
“first period”) beginning at the time the property was ac- 
quired by the taxpayer and ending at the end of the tax- 
payer’s first taxation year ending at least 12 months after 
that time, primarily for the prosecution of scientific re- 
search and experimental development in Canada, but does 
not include general purpose office equipment or furniture; 
Related Provisions: 88(1)(e.3) closing words — Winding-up — parent 


deemed continuation of subsidiary; 127(11.5)(b) — Adjustments to quali- 
fied expenditures. 
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History: The definition “first term shared-use-equipment” added to sub- 
sec. 127(9) by 1994, c. 8, subsec: 15(9), applicable to property acquired 
after December 2, 1992. 


Regulations: 2900(9) (prescribed depreciable property). 


‘flow-through mining expenditure” of a taxpayer for a 
taxation year means an expense deemed by subsection 
66(12.61) (or by subsection 66(18) as a consequence of 
the application of subsection 66(12.61) to the partnership, 
referred to in paragraph (c) of this definition, of which the 
taxpayer is a member) to be incurred by the taxpayer in 
the year 


(a) that is a Canadian exploration expense incurred af- 
ter October 17, 2000 and before 2005 by a corporation 
in conducting mining exploration activity from or 
above the surface of the earth for the purpose of deter- 
mining the existence, location, extent or quality of a 
mineral resource described in paragraph (a) or (d). of 
the definition “mineral resource” in subsection 248(1), 


(b) that 


(i) is an expense described in paragraph (f) of the 
definition “Canadian exploration oh BRIS in sub- 
section 66.1(6), and 


(ii) 1s not an expense in respect of 


(A) trenching, if one of the purposes of the 
trenching is to carry out preliminary sampling 
(other than specified sampling), 


(B) digging test pits (other than digging test pits 
for the purpose of carrying out specified sam- 
pling), and 


(C) preliminary sampling (other than specified 
sampling), 


(c) an amount in respect of which is renounced in ac- 
cordance with subsection 66(12.6) by the corporation 
to the taxpayer (or a partnership of which the taxpayer 
is a member) under an agreement described in that 
subsection and made after October 17, 2000, and 


(d) that is not an expense that was renounced under 
subsection 66(12.6) to the corporation (or a partner- 
ship of which the corporation is a member), unless that 
renunciation was under an agreement described in that 
subsection and made after October 17, 2000, 


(e) [Repealed] 


Proposed Amendment ree 
“mining expenditure” - —_— Ey 
neers 


2004: Mineral Exploration 7 Tax Credit 


In October 2000 the Government envodi ed a tempora 4 
credit for mineral exploration to capa the impact of | 
global downturn in exploration activity 


tax incentive related to the ie of 

share investments. Flow-through shares facilitate the finat ing of 
exploration by allowing companies to transfer unused income tax 
deductions to investors. The credit is equal to 15% of specified 
grass roots mineral exploration expenses incurred in Canada by a 
corporation and renounced to an individual under a Hovouhente 
share agreement. ; 


Income Tax Act, Part I, Division E 


The 2003 budget announced an € 


xtension to the sebomianty expiry 
date of the credit by one t al 


moved: a restriction th 


Related Provisions: 127(9)“investment tax credit”(a.2) — 15% credit 
for expenditure; 127(11.1)(c.2) — Reduction for assistance received. 


History: Para. (a) of the definition “flow-through mining expenditure” in 
subsec. 127(9) amended, and para. (e) repealed, by 2003, c. 15, subsecs. 
81(1), (2), applicable after February 18, 2003. The paras. formerly read: 


(a) that is a Canadian exploration expense incurred after October 17, 
2000 and before 2004 by a corporation in conducting mining explo- 
ration activity from or above the surface of the earth for the purpose 
of determining the existence, location, extent or quality of a mineral 
resource described in paragraph (a) or (d) of the definition “mineral 
resource” in subsection 248(1), 


(e) that is an expense that would be incurred by the corporation 
before 2004 if this Act were read without reference to subsection 
66(12.66); 


The definition “flow-through mining expenditure” added to subsec. 
127(9), by 2001, c. 17, subsec. 118(7), applicable after October 17, 2000. 


‘““Gaspé Peninsula” means that portion of the Gaspé re- 
gion of the Province of Quebec that extends to the west- 
ern border of Kamouraska County and includes the Mag- 
dalen Islands; 


“government assistance’ means assistance from a gov- 
ernment, municipality or other public authority whether 
as a grant, subsidy, forgivable loan, deduction from tax, 
investment allowance or as any other form of assistance 
other than as a deduction under subsection (5) or (6); 

Related Provisions: 12(1)(x)—JIncome inclusion for assistance; 
248(16), (18) — GST input tax credit and rebate deemed to be govern- 


ment assistance; 248(16.1), (18.1) —QST input tax credit and rebate 
deemed to be government assistance. 


“investment tax credit” of a taxpayer at the end of a tax- 
ation year means the amount, if any, by which the total of 


(a) the total of all amounts each of which is the speci- 
fied percentage of the capital cost to the taxpayer of 
certified property or qualified property acquired by the 
taxpayer in the year, 

(a.l) 20% of the amount by which the taxpayer’s 


SR&ED qualified expenditure pool at the end of the 
year exceeds the total of all amounts each of which is 
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the super-allowance benefit amount for the year in re- 
spect of the taxpayer in respect of a province, 


(a.2) where the taxpayer is an individual (other than a 
trust), 15% of the taxpayer’s flow-through mining ex- 
penditures for the year, 


(a.3) where the taxpayer is a taxable Canadian corpo- 
ration, the specified percentage of the taxpayer’s pre- 
production mining expenditure for the. year, 


(b) the total of amounts required by subsection (7) or 
(8) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year, 


(c) the total of all amounts each of which is an amount 
determined under any of paragraphs (a) to (b) in re- 
spect of the taxpayer for any of the 10 taxation years 
immediately preceding or the 3 taxation years immedi- 
ately following the year, 


(d) the total of all amounts each of which is an amount 
required by, subsection 119(9) to be added in comput- 
ing the taxpayer’s investment tax credit at the end of 
the year or at the end of any of the 10 taxation years 
immediately preceding the year, 


(e) the total of all amounts each of which is an amount | 


required by subsection (10.1) to be added in comput- 
ing the taxpayer’s investment tax credit at the end of 
the year or at the end of any of the 10 taxation years 
immediately preceding or the 3 taxation years immedi- 
ately following the year, 


(e.1) the total of all amounts each of which is the spec- 
ified percentage of that part of a repayment made by 
the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years 
immediately following the year that can reasonably be 
considered to be a repayment of government assis- 
tance, non-government assistance or a contract pay- 
ment that reduced 


(1) the capital cost to the taxpayer of a property 
under paragraph (11.1)(b), 


(11) the amount of a qualified expenditure incurred 
by the taxpayer under paragraph (11.1)(c) for taxa- 
tion years that began before 1996, 


(i1i) the prescribed proxy amount of the taxpayer 
under paragraph (11.1)(f) for taxation years that 
began before 1996, 


(iv) a qualified expenditure incurred by the tax- 
payer under any of subsections (18) to (20), or 


(v) the amount of a pre-production mining expen- 
diture of the taxpayer under paragraph (11-.1)(c.3), 
and 


(e.2) the total of all amounts each of which is the spec- 
ified percentage of '/4 of that part of a repayment made 
by the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years 
immediately following the year that can reasonably be 
considered to be a repayment of government assis- 
tance, non-government assistance or a contract pay- 
ment that reduced 


(i) the amount of a qualified expenditure incurred 
by the taxpayer under paragraph (11.1)(e) for taxa- 
tion years that began before 1996, or 


(ii) a qualified expenditure incurred by the tax- 
payer under any of subsections (18) to (20), 
in respect of first term shared-use-equipment or sec- 
ond term shared-use-equipment, and, for that purpose, 
a repayment made by the taxpayer in any taxation year 


preceding the first taxation year that ends. coinciden- 
tally with the first period or the second period in re- 
spect of first term shared-use-equipment or second 
term shared-use-equipment, respectively, is deemed to 
have been incurred by. the taxpayer in that first taxa- 
tion year, 

exceeds the total of 


(f) the total of all amounts each of which is an amount 
deducted under subsection (5) from the tax otherwise 
payable under this Part by the taxpayer for a preceding 
taxation year in respect. of property acquired, or an ex- 
penditure incurred, in the year or in any of the 10 taxa- 
tion years immediately preceding or the 2 taxation 
years immediately following the year, or in respect of 
the taxpayer’s SR&ED qualified expenditure pool at 
the end of such a year, 


(g) the total of all amounts each of which is an amount 
required by subsection (6) to be deducted in comput- 
ing the taxpayer’s investment tax credit 


(i) at the end of the year, or 
(11) [Repealed] 


(111) at the end of any of the 9 taxation years imme- 
diately preceding or the 3 taxation years immedi- 
ately following the year, 


(h) the total of all amounts each of which is an amount 
required by subsection (7) to be deducted in comput- 
ing the taxpayer’s investment tax credit 


(i) at the end of the year, or 
(ii) [Repealed] 


(iii) at the end of any of the 10. taxation years im- 
mediately preceding or the 3 taxation years imme- 
diately following the year, 


(1) the total of all amounts each of which is an amount 
claimed under subparagraph 192(2)(a)(ii) by the tax- 
payer for the year or a preceding taxation year in re- 
spect of property acquired, or an expenditure made, in 
the year or the 10 taxation years immediately preced- 
ing the year, 

(j) where the taxpayer is a corporation control of 
which has been, acquired by a person or group of per- 
sons at any time before the end of the year, the amount 
determined under subsection: (9.1) in respect of the 
taxpayer, and 


(k) where the taxpayer is a corporation control of 
which has been acquired by a person or group of per- 
sons at any time after the end of the year, the amount 
determined under. subsection (9.2) in respect of the 
taxpayer, 
except that no amount shall be included in the total deter- 
mined under any of paragraphs (a) to (e.2) in respect of an 
outlay, expense or expenditure that would, if this Act 
were read without reference to subsections (26) and 
78(4), be made or incurred by the taxpayer in the course 
of earning income in a particular taxation year, and no 
amount shall be added under paragraph (b) in computing 
the taxpayer’s investment tax credit at the end of a partic- 
ular taxation year in respect of an outlay, expense or ex- 
penditure made or incurred by a trust or a partnership in 
the course of earning income, if 


(1), any of the income is exempt income or is exempt 
from tax under this Part, 


(m).the taxpayer does not file with the Minister a pre- 
scribed form containing prescribed information in re- 
spect of the amount on or before the day that is one 
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year after the taxpayer’s filing-due date for the partic- 
ular year; 


Related Provisions: 37(11)—Filing deadline for R&D claims; 
66(10.1)(b) — Joint exploration corporation; 87(2)(qq) — Amalgama- 
tions — continuation of corporation; 87(2.11) — Vertical amalgamations; 
88(1)(e.3) — Flow-through of ITC to parent on wind-up of corporation; 
127(7) —ITC_ of testamentary trust; 127(8)—ITC of partnership; 
127(9.1) — Where control acquired before end of year; 127(9.2) — 
Where control acquired after beginning of year; 127(10.1) — Addition to 
ITC for SR&ED done by CCPC; 127(10.8) — Regeneration of ITCs 
where entitlement to assistance expires; 127(11.1), (11.2) —ITC calcula- 
tion rules; 127(26) — Expenditure unpaid within 180 days of end of year; 
127(27), (29) — Reduction of ITC where property converted to commer- 
cial use; 127(28) — Recapture of negative ITC; 127.1(2), (2.01) — Re- 
fundable investment tax credit; 139.1(18) — Holding corporation deemed 
not to acquire control of insurer on demutualization; 149(10)(c) — Where 
corporation becomes or ceases to be exempt; 248(1)“investment tax 
credit” — Definition applies to entire Act; 256(6)—(9) — Whether control 
acquired (for paras. (J), (k)). 


History: Para. (a.3) added to the definition “investment tax credit” in sub- 
sec. 127(9) by 2003, c. 28, subsec. 14(3), applicable to 2003 et seq. 


Para. (c) of the definition “investment tax credit” in subsec. 127(9) 
amended by the said c. 28, subsec. 14(4), applicable to 2003 et seg. The 
para. formerly read: 


(c) the total of all amounts each of which is an amount determined 
under paragraph (a), (a.1), (a.2) or (b) in respect of the taxpayer for 
any of the 10 taxation years immediately preceding or the 3 taxation 
years immediately following the year, 


Subpara. (e.1)(v) of the definition “investment tax credit” in subsec. 
127(9) added by the said c. 28, subsec. 14(5), applicable to 2003 et seq. 


Para. (a.1) amended and para. (a.2) added to the definition “investment tax 
credit” in subsec. 127(9), by 2001, c. 17, subsec. 118(4), para. (a.1) appli- 
cable to taxation years that begin after February 2000 except that, if a cor- 
poration’s first taxation year that begins after February 2000 ends before 
2001, it is applicable to the corporation’s taxation years that begin after 
2000. Para. (a.2) is applicable after October 17, 2000. Para. (a.1) formerly 
read: 


(a.1) 20% of the taxpayer's SR&ED qualified expenditure pool at 
the end of the year, 


Para. (c) of the definition “investment tax credit” in subsec. 127(9) 
amended by the said c. 17, subsec. 118(5), to add reference to “(a.2)’, 
applicable after October 17, 2000. 


Para. (1) of the definition “investment tax credit” in subsec. 127(9) 
amended by the said c. 17, subsec. 118(6), applicable to all taxation years. 
Para. (1) formerly read: 


(1) any of the income is exempt income, or 


The portion of the definition “investment tax credit” in subsec. 127(9) af- 
ter para. (k) amended by 1998, c. 19, subsec. 33(1), applicable to all taxa- 
tion years except that, if the taxpayer’s filing-due date for the year is 
before June 1996, the taxpayer may file the prescribed form referred to in 
para. (m) before June 1997, and, for this purpose, the definition “filing- 
due date” in subsec. 248(1) applies to all taxation years. The closing words 
formerly read: 


except that no amount shall be included in the total determined 
under any of paragraphs (a) to (e.2) in respect of any qualified ex- 
penditure incurred by the taxpayer in the course of earning income 
from a business, or in respect of any certified property or qualified 
property acquired by the taxpayer for use in the course of earning 
income from a business, if any of the income from that business is 
exempt from tax under this Part; 


Paras. (a), (c), that portion between paras. (e) and (g), subparas. (g)(tii) 
and (h)(i11), and the closing words of the definition “investment tax credit” 
in subsec. 127(9) amended, subparas. (g)(ii) and (h)(ii) repealed, para. 
(a.1) added, by 1996, c. 21, subsecs. 30(12) to (17), applicable to taxation 
years that begin after 1995. These portions of the definition formerly read: 


(a) the total of all amounts each of which is the specified percentage 
of 


(1) the capital cost to the taxpayer of approved project property, 
certified property, qualified construction equipment, qualified 
property, qualified small-business property or qualified trans- 
portation equipment acquired by the taxpayer in the year, 


(11) a qualified expenditure made by the taxpayer in the year, or 


(iii) the taxpayer’s qualified Canadian exploration expenditure 
for the year, 


(c) the total of all amounts each of which is 


(i) an amount determined under paragraph (a) or (b) in respect 
of the taxpayer for any of the 5 taxation years immediately pre- 
ceding the year, where the property was acquired, or the quali- 
fied expenditure was made, before April 20, 1983, or 


(ii) an amount determined under paragraph (a) or (b) in respect 
of the taxpayer for any of the 10 taxation years immediately 
preceding or the 3 taxation years immediately following the 
year, where the property was acquired, or the qualified expendi- 
ture was made, after April 19, 1983 or the qualified Canadian 
exploration expenditure was for a taxation year ending after 
November 30, 1985, 


(e.1) the total of all amounts each of which is the specified percent- 
age of that part of a repayment made by the taxpayer in the year or 
in any of the 10 taxation years immediately preceding or the 3 taxa- 
tion years immediately following the year that can reasonably be 
considered to be a repayment of government assistance, non-goy- 
ernment assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b), the 
amount of an expenditure made by the taxpayer under paragraph 
(11.1)(c) or the prescribed proxy amount of the taxpayer under para- 
graph (11.1)(f), and 


(e.2) the total of all amounts each of which is the specified percent- 
age of '/4 of that part of a repayment made by the taxpayer in the 
year or in any of the 10 taxation years immediately preceding or the 
3 taxation years immediately following the year that can reasonably 
be considered to be a repayment of government assistance, non- 
government assistance or a contract payment that reduced the 
amount of an expenditure made by the taxpayer under paragraph 
(11.1)(e) in respect of first term shared-use-equipment or second - 
term shared-use-equipment, and, for that purpose, a repayment 
made by the taxpayer in any taxation year preceding the first taxa- 
tion year ending coincidentally with the first period or the second 
period in respect of first term shared-use-equipment or second term 
shared-use-equipment, respectively, shall be deemed to have been 
made by the taxpayer in that first taxation year, 


exceeds the total of 


(f) the total of all amounts each of which is an amount deducted 
under subsection (5) from the tax otherwise payable under this Part 
by the taxpayer for a preceding taxation year in respect of 


(1) property acquired, or an expenditure made, in any of the 5 
taxation years immediately preceding the year, where the pro- 
perty was acquired, or the expenditure was made, before April 
20, 1983, or 


(11) property acquired, or an expenditure made, in the year or in 
any of the 10 taxation years immediately preceding or the 2 tax- 
ation years immediately following the year, where the property 
was acquired, or the expenditure was made, after April 19, 
1983, 


(g)(ii) in respect of property acquired, or an expenditure made, 
before April 20, 1983, at the end of any of the 4 taxation years im- 
mediately preceding the year, or 


(g)(iii) in respect of property acquired, or an expenditure made, af- 
ter April 19, 1983, at the end of any of the 9 taxation years immedi- 
ately preceding or the 3 taxation years immediately following the 
year, 


(h)(ii) in respect of property acquired, or an expenditure made, 
before April 20, 1983, at the end of any of the 5 taxation years im- 
mediately preceding the year, or 


(h)(ii1) in respect of property acquired, or an expenditure made, af- 
ter April 19, 1983, at the end of any of the 10 taxation years imme- 
diately preceding or the 3 taxation years immediately following the 
year, 


except that no amount shall be included in the total determined 
under any of paragraphs (a) to (e.2) in respect of any qualified ex- 
penditure incurred by the taxpayer in the course of earning income 
from a business, or in respect of any certified property or qualified 
property acquired by the taxpayer for use in the course of earning 
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income from a business, if any of the income from that business is 
exempt from tax under this Part; 


Subpara. (a)(i) of the definition “investment tax credit” in subsec. 127(9) 
amended by 1994, c. 8, subsec. 15(3), applicable to property acquired after 
December 2, 1992. Subpara. (a)(i) formerly read: 


(i) the capital cost to the taxpayer of a qualified property, qualified 
transportation equipment, qualified construction equipment,  ap- 
proved project property or certified property acquired by the tax- 
payer in the year, 


Para. (e.1) of the definition “investment tax credit” in subsec. 127(9) 
amended, para. (e.2) added, by 1994, c. 8, subsec. 15(4), applicable to tax- 
ation years ending after December 2, 1992. Para. (e.1) formerly read: 


(e.1) the total of all amounts each of which is the specified percent- 
age of that part of a repayment made by the taxpayer in the year or 
in any of the 10 taxation years immediately preceding or the 3 taxa- 
tion years immediately following the year that may, reasonably be 
considered to be a repayment of government assistance, non-gov- 
ernment assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b) or that 
reduced the amount of an expenditure made by the taxpayer under 
paragraph (11.1)(c) 


The closing words of the definition “investment tax credit” in subsec. 
127(9) amended by 1994, c. 8, subsec. 15(5), applicable to property ac- 
quired after December 2, 1992. They formerly read: 


except that no amount shall be included in the total determined 
under any of paragraphs (a) to (e.1) in respect of any qualified Ca- 
nadian exploration expenditure or qualified expenditure made by 
the taxpayer in the course of earning income from a business, or in 
respect of any certified property, qualified property or approved 
project property acquired by the taxpayer for use in the course of 
earning income from a business, if any of the income from that bus- 
iness is exempt from tax under this Part; 


That portion of “investment tax credit” following para. (k) in subsec. 
127(9) added by 1994, c. 7, Sch. U (1991, c. 49), subsec. 104(1), applica- 
ble to property acquired and expenditures made by a taxpayer after July 
13, 1990, other than property acquired and expenditures made after that 
day and before 1992 


(a) under an agreement in writing entered into by the taxpayer before 
July 14, 1990; or 


(b) for the purpose of completing the construction of property that was 
under construction by or on behalf of the taxpayer before July 14, 
1990. 


Interpretation Bulletins: [T-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-151R5: Scientific research and experimental 
development expenditures; IT-273R: Government assistance — general 
comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


Forms: RC4290: Refunds for small business R&D [guide]; T2 SCH 38: 
Investment tax credit (ITC) — corporations; T661: Claim for SR&ED in 
Canada; T2038 (Ind): Investment tax credit (ITC) — individuals; T4088: 
Claiming scientific research and experimental development expendi- 
tures — guide to form T661. 


‘non-government assistance’ means an amount that 
would be included in income by virtue of paragraph 
12(1)(x) if that paragraph were read without reference to 
subparagraphs 12(1)(x)(vi) and (vi); 


“non-qualifying corporation” at any time means 


(a) a corporation that is, at that time, not a Canadian- 
controlled private corporation, 


(b) a corporation that would be liable to pay tax under 
Part 1.3 for the taxation year of the corporation that 
includes that time if that Part were read without refer- 
ence to subsection 181.1(4) and if the amount deter- 
mined under subsection 181.2(3) in respect of the cor- 
poration for the year were determined without 
reference to amounts described in any of paragraphs 
181.2(3)(a), (b), (d) and (f) to the extent that the 
amounts so described were used to acquire property 
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that would be qualified small-business property if the 
corporation were not a non-qualifying corporation, or 


(c) a corporation that at that time is related for the pur- 
poses of section 181.5 to a corporation described in 
paragraph (b); 

History: The definition “non-qualifying corporation” added to subsec. 


127(9) by 1994, c. 8, subsec. 15(9), applicable to property acquired after 
December 2, 1992. 


‘‘pre-production mining expenditure’’, of a taxable Ca- 
nadian corporation for a taxation year, means the total of 
all amounts each of which is an expenditure incurred after 
2002 by the taxable Canadian corporation in the taxation 
year that 


(a) would be an expense described in paragraph (f) or 
(g) of the definition “Canadian exploration expense” 
in subsection 66.1(6) if the expression “mineral re- 
source” in that paragraph were defined to mean a min- 
eral deposit from which the principal mineral to be ex- 
tracted is diamond, a base or precious metal deposit, 
or a mineral deposit from which the principal mineral 
to be extracted is an industrial mineral that, when re- 
fined, results in a base or precious metal, and 


(b) is not an expense that was renounced under sub- 
section 66(12.6) to the taxable Canadian corporation; 


Related Provisions: 127(9)“investment tax credit’’(a.3) — 5%, 7% or 
10% credit for expenditure; 127(11.1)(c.3) — Reduction for assistance 
received. 


History: The definition “pre-production mining expenditure” in subsec. 
127(9) added by 2003, c. 28, subsec. 14(7), applicable to 2003 et seq. 


‘‘qualified Canadian exploration expenditure’ — 
[Repealed] 


History: The definition ‘qualified Canadian exploration expenditure” in 
subsec. 127(9) repealed by 1996, c. 21, subsec. 30(9), applicable to taxa- 
tion years that begin after 1995. It formerly read: 


“qualified Canadian exploration expenditure” of a taxpayer for a 
taxation year means the prescribed expenditure of the taxpayer for 
the year; 


“qualified construction equipment’ — [Repealed] 


History: The definition “qualified construction equipment” in subsec. 
127(9) repealed by 1996, c. 21, subsec. 30(9), applicable to taxation years 
that begin after 1995. It formerly read: 


“qualified construction equipment” of a taxpayer means prescribed 
equipment acquired by the taxpayer after April 19, 1983 and before 
1989 that has not been used, or acquired for use or lease, for any 
purpose whatever before its acquisition by the taxpayer and that is 


(a) to be used by the taxpayer principally for the purpose of 
construction in Canada in the course of carrying on a business 
other than a business 


(i) the income from which is exempt from income tax by 
virtue of any provision of this Act, or 


(11) the income from which is not included in the taxpayer’s 
income or, in the case of a non-resident person, in the tax- 
payer’s taxable income earned in Canada, or 


(b) to be leased by the taxpayer, if 


(i) the equipment is leased by the taxpayer in the ordinary 
course of carrying on a business in Canada, the income 
from which is other than income referred to in subpara- 
graph (a)(i) or (ii), to a lessee who can reasonably be ex- 
pected to use the equipment principally for the purpose and 
under the circumstances referred to in paragraph (a), and 


(ii) the taxpayer is a corporation whose principal business 
is a business described in subparagraph (d)(i) of the defini- 
tion “qualified property” in this subsection or is a taxpayer 
whose principal business is a construction business; 
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‘‘qualified expenditure” incurred by a taxpayer in a taxa- 
tion year means 


(a) an amount that is an expenditure incurred in the 
year by the taxpayer in respect of scientific research 
and experimental development that is an expenditure 


(i) for first term shared-use-equipment or second 
term shared-use-equipment, 


(11) described in paragraph 37(1)(a), or 
(iii) described in subparagraph 37(1)(b)(i), or 


(b) a prescribed proxy amount of the taxpayer for the 
year (which, for the purpose of paragraph (e), is 
deemed to be an amount incurred in the year), 


but does not include 


(c) a prescribed expenditure incurred in the year by the 
taxpayer, 


(d) where the taxpayer is a corporation, an expenditure 
specified by the taxpayer for the year for the purpose 
of clause 194(2)(a)(ii)(A), 


(e) [Repealed] 


(f) an expenditure (other than an expenditure that is 
salary or wages of an employee of the taxpayer) in- 
curred by the taxpayer in respect of scientific research 
and experimental development to the extent that it is 
performed by another person or partnership at a time 
when the taxpayer and the person or partnership to 
which the expenditure is paid or payable do not deal 
with each other at arm’s length, 


(g) an expenditure described in paragraph 37(1)(a) that 
is paid or payable by the taxpayer to or for the benefit 
of a person or partnership that is not a taxable supplier 
in respect of the expenditure, other than an expendi- 
ture in respect of scientific research and experimental 
development directly undertaken by the taxpayer, and 


(h) an amount that would otherwise be a qualified ex- 
penditure incurred by the taxpayer in the year to the 
extent of any reduction in respect of the amount that is 
required under any of subsections (18) to (20) to be 
applied; 
Related Provisions: 18(9)(e) — Prepaid expenses deemed incurred in 
later taxation year; 127(11.5) — Adjustments to qualified expenditures; 
127(13)-(16) — Agreement to transfer expenditures to non-arm’s length 
person who performs research; 127(18)—(21) — Reduction to reflect gov- 
ernment assistance; 127(24) — Anti-avoidance rule — exclusion from 
qualified expenditure; 127(26) — Amounts not paid within 180 days of 
end of year. 


History: Para. (e) repealed and paras. (f) and (g) of the definition “quali- 
fied expenditure” in subsec. 127(9) amended by 1998, c. 19, subsec. 33(2), 
applicable to taxation years that begin after 1995. The paras. formerly 
read: 


(e) subject to subsection (11.4), an amount in respect of which the 
taxpayer does not file with the Minister a prescribed form contain- 
ing prescribed information on or before the day that is 12 months 
after the taxpayer’s filing-due date for the particular taxation year in 
which the amount would have been incurred if this Act were read 
without reference to subsections (26) and 78(4) where the particular 
year begins after 1995, 


(f) an expenditure (other than an expenditure that is salary or wages 
of an employee of the taxpayer) incurred by the taxpayer in respect 
of scientific research and experimental development to the extent 
that it is performed for or on behalf of the taxpayer at a time when 
the taxpayer and the person or partnership to which the expenditure 
is paid or payable do not deal with each other at arm’s length, 


(g) an expenditure described in paragraph 37(1)(a), other than an 
expenditure on scientific research and experimental development di- 
rectly undertaken by the taxpayer, that is paid or payable by the tax- 
payer to or for the benefit of a person or partnership that is not a 
taxable supplier in respect of the expenditure, and 
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The definition “qualified expenditure” in subsec. 127(9) amended by 
1996, c. 21, subsec. 30(10), applicable to taxation years that begin after 
1995. It formerly read: 


“qualified expenditure” means an expenditure in respect of scien- 
tific research and experimental development incurred by a taxpayer 
that is an expenditure in respect of first term shared-use-equipment 
or second term shared-use-equipment or an expenditure described in 
paragraph 37(1)(a) or subparagraph 37(1)(b)(i) and includes an 
amount that is a prescribed proxy amount of a taxpayer, but does 
not include 


(a) a prescribed expenditure, 


(b) in the case of a taxpayer that is a corporation, an expendi- 
ture specified by the taxpayer for the purposes of clause 
194(2)(a)(11)(A), or 


(c) subject to subsection (11.4), an expenditure in respect of 
which the taxpayer does not, by the day on or before which the 
taxpayer’s return of income under this Part for the taxpayer’s 
taxation year after that in which the expenditure was incurred is 
required to be filed, or would be required to be filed if tax under 
this Part were payable by the taxpayer for that following year, 
file with the Minister a prescribed form containing prescribed 
information; 


1998, c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget 
Amendment Act (S.C. 1996, c. 21) (Bill C-36) to read as follows, and ad- 
ded subsec. (26.1), deemed to: have come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to 
(23), subsections 127(11.4).and (11.5) of the Act, as enacted by sub- 
section (24), and subsections 127(13) to (25) of the Act, as enacted 
by subsection (25), apply to taxation years that begin after 1995. 
[This is unchanged except for “subject to subsection (26.1)” — ed.] 


(26.1) Where, because of the application of subsection (26), an 
amount paid or payable by a person or partnership to a taxpayer ~ 
with whom the person or partnership does not deal at arm’s length 
otherwise 


(a) would be a qualified expenditure of the person or partner- 
ship but would not be a contract payment received or receivable 
by the taxpayer, or 


(b) would not be a qualified expenditure of the person or part- 
nership but would be a contract payment received or receivable 
by the taxpayer, 


the amount is deemed not to be a qualified expenditure of the per- 
son or partnership and not to be a contract payment received or re- 
ceivable by the taxpayer. 


Para. (c) of the definition “qualified expenditure” in subsec.. 127(9) added 
by 1994, c. 21, subsec. 61(1), applicable-after February 21, 1994 to ex- 
penditures incurred at any time except that, for an expenditure incurred by 
a taxpayer in a taxation year ending before February 22, 1994, the tax- 
payer may file the prescribed form referred to in para. (c) by the later of 
the day referred to in that para. and September 13, 1994.- 


The opening words of the definition “qualified expenditure” in subsec. 
127(9) amended by 1994, c. 8, subsec. 15(6), applicable to taxation years 
ending after December 2, 1992. They formerly read: 


“qualified expenditure” means an expenditure in respect of scien- 
tific research and experimental development made by a taxpayer af- 
ter March 31, 1977 that qualifies as an expenditure described in par- 
agraph 37(1)(a) or subparagraph 37(1)(b)(i), but does not include 


Regulations: 2900(4) (prescribed proxy amount); 2902 aan 
expenditure). 


Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties; 
IT-151R5: . Scientific _ research and. experimental development 
expenditures. 


Information Circulars: 97-1: SR&ED — Administrative pune for 
software development. 


Application Policies: SR&ED 2002-03: Taxable supplier rules; 
SR&ED 2004-01: Retiring allowance. 


Forms: T2 SCH 301: Newfoundland research and development tax 
credit; T2 SCH 340: Nova Scotia research and development tax credit; T2 
SCH 360: New Brunswick research and development tax credit; T2 SCH 
380: Manitoba research and development tax credit; T2 SCH 403: Sas- 
katchewan research and development tax credit; T2 SCH 422: Yukon re- 
search and development tax credit; T661: Claim for SR&ED in Canada; 
T1129: Newfoundland research and development tax credit (individuals); 
T1132: Yukon research and development tax credit (individuals); T4088: 
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Claiming scientific research and experimental development expendi- 
tures — guide to form T661. 


“qualified property” of a taxpayer means. property 
(other than an approved project property or a certified 
property) that is 
(a) a prescribed building to the extent that it is ac- 
quired by the taxpayer after June 23, 1975, or 


(b) prescribed machinery and equipment acquired by 
the taxpayer after June 23, 1975, 


that has not been used, or acquired for use or lease, for 
any purpose whatever before it was acquired by the tax- 
payer and that is 


(c) to be used by the taxpayer in Canada primarily for 
the purpose of 


(i) manufacturing or processing goods for sale or 
lease, 


(ii) farming or fishing, 
(iii) logging, 

_ (iv) operating an oil or gas well or extracting petro- 
leum or natural gas from a natural accumulation of 
petroleum or natural gas, 

(v) extracting minerals from a mineral resource, 

(vi) processing 
(A) ore (other than iron ore or tar sands ore) 
from a mineral resource to any stage that is not 
beyond the prime metal stage or its equivalent, 
(B) iron ore from a mineral resource to any 
stage that is not beyond the pellet stage or its 
equivalent, or 
(C) tar sands ore from a mineral resource to any 
stage that is not beyond the crude oil stage or its 
equivalent, ' 

(vii) producing industrial minerals, 

(vill) processing heavy crude oil recovered from a 

natural reservoir in Canada to a stage that is not 

beyond the crude oil stage or its equivalent, 

(ix) Canadian field processing, 

(x) exploring or drilling for petroleum or natural 

gas, 

(xi) prospecting or exploring for or developing a 

mineral resource, 

(xii) storing grain, or 

(xiii) harvesting peat, 

(c.1), to be used by the taxpayer in Canada primarily 


for the purpose of producing or processing electrical 
energy or steam in a prescribed area, where 


(i) all or substantially all of the energy or steam 


(A) is used by the taxpayer for the purpose of 
gaining or producing income from a business 
(other than the business of selling the product of 
the particular property), or 

(B) is sold directly (or indirectly by way of sale 
to a provincially regulated power utility operat- 
ing in the prescribed area) to a person related to 
the taxpayer, and 


(ii) the energy or steam is used by the taxpayer or 
the person related to the taxpayer primarily for the 
purpose of manufacturing or processing goods in 
the prescribed area for sale or lease, or 


(d) to be leased by the taxpayer to a lessee (other than 
a person exempt from tax under this Part because of 
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section 149) who can reasonably be expected to use 
the property in Canada primarily for any of the pur- 
poses referred to in subparagraphs (c)(i) to (xiii), but 
this paragraph does not apply to property that is pre- 
scribed for the purpose of paragraph (b) unless use of 
the property by the first person to whom it was leased 
began after June 23, 1975 and 


(i) the property is leased in the ordinary course of 
carrying on a business in Canada by a corporation 
whose principal business is leasing property, lend- 
ing money, purchasing conditional sales contracts, 
accounts receivable, bills of sale, chattel mortgages 
or hypothecary claims on moyables, bills of ex- 
change or other obligations representing all or part 
of the sale price of merchandise or services, or any 
combination thereof, 


(11) the property is manufactured and leased in the 
ordinary course of carrying on business in Canada 
by a corporation whose principal business is manu- 
facturing property that it sells or leases, 


(i11) the property is leased in the ordinary course of 
carrying on business in Canada by a corporation 
whose principal business is selling or servicing 
property of that type, or 


(iv) the property is a fishing vessel, including the 
furniture, fittings and equipment attached to it, 
leased by an individual (other than a trust) to a cor- 
poration, controlled by the individual, that carries 
on a fishing business in connection with one or 
more commercial fishing licences issued by the 
Government of Canada to the individual, 


and, for the purpose of this definition, “Canada” includes 
the offshore region prescribed for the purpose of the defi- 
nition “specified percentage”; 

Related Provisions: 127(11) — Interpretation. 

History: Subpara. (d)(i) of the definition “qualified property” in subsec. 


127(9) amended by 2001, c. 17, s. 213, to add the phrase “or hypothecary 
claims on movables’, in force June 14, 2001. 


Subparas. (c)(ii) to (xii) of the definition “qualified property” in subsec. 
127(9) amended by 1997, c. 25, subsec. 35(1), applicable to taxation years 
that begin after 1996. Subparas. (c)(ii) to (xii) formerly read: 


(ii) operating an oil or gas well, extracting petroleum or natural gas 
from a natural accumulation thereof or processing heavy crude oil 
recovered from a natural reservoir in Canada to a stage that is not 
beyond the crude oil stage or its equivalent, 


(ii1) extracting minerals from a mineral resource, 


(iv) processing ore (other than iron ore or tar sands) from a mineral 
resource to a stage that is not beyond the prime metal stage or its 
equivalent, 


(v) processing iron ore from a mineral resource to a stage that is not 
beyond the pellet stage or its equivalent, 


(vi) processing tar sands to a stage that is not beyond the crude oil 
stage or its equivalent, 


(vii) exploring or drilling for petroleum or natural gas, 

(vill) prospecting or exploring for or developing a mineral resource, 
(ix) logging, 

(x) farming or fishing, 

(xi) storing grain, 

(xii) producing industrial minerals, 


Para. (c.1) of “qualified property” in subsec. 127(9) added applicable to 
property acquired after 1991, and subpara. (d)(iv) added applicable to 
1980 et seq., by 1994, c. 21, subsecs. 61(2), (3). 


Subpara. (c)(xiii) added to the definition “qualified property” in subsec. 
127(9) by 1994, c. 7, Sch. II (1991, c. 49), subsec. 104(2), applicable to 
1985 et seq. 
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Para. (d) of the definition “qualified property” in subsec. 127(9) substi- 
tuted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 104(3), applicable to 
property acquired after July 13, 1990. Para. (d) formerly read: 


(d) to be leased by the taxpayer to a lessee (other than a person 
exempt from tax under section 149) who can reasonably be ex- 
pected to use the property in Canada primarily for any of the pur- 
poses referred to in subparagraphs (c)(i) to (xii), but this paragraph 
does not apply in respect of property that is a prescribed property 
for the purposes of paragraph (b) unless 


(i) the property is leased by the taxpayer in the ordinary course 
of carrying on a business in Canada and the taxpayer is a corpo- 
ration whose principal business is leasing property, manufactur- 
ing property that it sells or leases, the lending of money, the 
purchasing of conditional sales contracts, accounts receivable, 
bills of sale, chattel mortgages, bills of exchange or other obli- 
gations representing part or all of the sale price of merchandise 
or services, or selling or servicing a type of property that it also 
leases, or any combination thereof, and 


(11) use of the property by the first lessee commenced after June 
Pe 5th hs lla 


That portion of the definition “qualified property” following para. (d) in 
subsec. 127(9) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 104(4), 
applicable after February 25, 1986. 


Selected Cases [subsec. 127(9)“qualified property”]: Bois 
Daaquam Inc. v. R., [2002] 1 C.T.C. 2650 (TCC) (“Primarily” refers to 
nature of operations, not place of use); Stevenson v. R., [2002] 1 C.T.C. 
2269 (TCC) (Testing machines before use did not disqualify categoriza- 
tion as “new”); Will-Kare Paving & Contracting Ltd. v. R., [2000] 3 
C.T.C. 463 (SCC) (Settled concepts of law (e.g., sale, lease) to be pre- 
ferred to plain meaning); Service Pause Café Mat Inc. v. R., [2000] 2 
C.T.C. 2339 (TCC) (Coffee. grounds transformed into goods for sale; 
credit available); Burger King Restaurants of Canada Inc. v. R., [2000] 2 
C.T.C. 1 (FCA) (Quantitative aspect (space) will govern unless compel- 
ling evidence provided as to qualitative (investment, salaries, service) 
aspect); Allarcom Pay Television Ltd. v. R., [2000] 1 C.T.C. 273 (FCA); 
aff’'g [1996] 3 C.T.C. 2608 (TCC) (Cable TV contracts were supply of 
services, not goods); Newfoundland Tractor and Equipment Co. v. Can- 
ada, [1996] 2 C.T.C. 2250 (TCC) (“‘Use” does not include leasing). 


Regulations: 4600 (prescribed building, machinery); 4610 (prescribed 
area for para. (c.1)). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and 
processing profits — reduced rate of corporate tax. 


Forms: T2 SCH 321: PEI corporate investment tax credit. 


‘qualified small-business property” — [Repealed] 


History: The definition “qualified small-business property” in subsec. 
127(9) repealed by 1996, c. 21, subsec. 30(9), applicable to taxation years 
that begin after 1995. It formerly read: 


“qualified small-business property” means property, acquired by a 
taxpayer who was an eligible taxpayer at the time the property was 
acquired, that, if this subsection were read without reference to sub- 
section (11.2), would be 


(a) certified property of the taxpayer if the definition “certified 
property” were read without the reference in it to paragraph (a) 
of the definition “qualified property” and without reference to 
subparagraphs (a)(i) and (ii) of it and if the reference in subpar- 
agraph (a)(ili) of it to “after 1988” were read as a reference to 
“after December 2, 1992 and before 1994”, 


(b) qualified construction equipment of the taxpayer if the defi- 
nition “qualified construction equipment” were read without 
reference to paragraph (b) of it and if the reference in it to “after 
April 19, 1983 and before 1989” were read as a reference to 
“after December 2, 1992 and before 1994”, 


(c) qualified property of the taxpayer if the definition “qualified 
property” were read without reference to paragraphs (a) and (d) 
of it and if the reference in paragraph (b) of it to “after June 23, 
1975” were read as a reference to “after December 2, 1992 and 
before 1994”, or 


(d) qualified transportation equipment of the taxpayer if the def- 
inition “qualified transportation equipment” were read without 
reference to paragraph (b) of it and if the reference in it to “after 
November 16, 1978 and before 1989” were read as a reference 
to “after December 2, 1992 and before 1994”, 


and where the property was acquired by the taxpayer to be leased to 
a person with whom the taxpayer does not deal at arm’s length and 
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the property is used by the person in Canada primarily for the pur- 
poses described in any of the definitions “qualified construction 
equipment”, “qualified property” and “qualified transportation 
equipment”, for the purposes of this subsection, the taxpayer shall 
be deemed to have acquired the property for that use; 


The definition “qualified small-business property” added to subsec. 127(9) 
by 1994, c. 8, subsec. 15(9), applicable to property acquired after Decem- 
ber 2, 1992, 


“qualified transportation equipment’ — [Repealed] 


History: The definition “qualified transportation equipment” in subsec. 
127(9) repealed by 1996, c. 21, subsec. 30(9), applicable to taxation years 
that begin after 1995. It formerly read: 


“qualified transportation equipment” of a taxpayer means prescribed 
equipment acquired by the taxpayer after November 16, 1978 and 
before 1989 that has not been used, or acquired for use or lease, for 
any purpose whatever before it was acquired by the taxpayer and 
that is 


(a) to be used by the taxpayer principally for the purpose of 
transporting passengers, property or passengers and property, in 
Canada or to and from Canada, in the ordinary course of carry- 
ing on a business in Canada other than a business 


(i) the income from which is exempt from income tax by 
virtue of any provision of this Act, or 


(ii) the income from which is not included in the taxpayer’s 
income or, in the case of a non-resident person, the tax- 
payer’s taxable income earned in Canada, or 


(b) to be leased by the taxpayer, if 


(i) the equipment is leased by the taxpayer in the ordinary 
course of carrying on a business in Canada, the income 
from which is other than income referred to in subpara- 
graph (a)(i) or (1), to a lessee who can reasonably be ex- 
pected to use the equipment principally for the purposes ~ 
and under the circumstances referred to in paragraph (a), 
and 


(ii) the taxpayer is a corporation whose principal business 
is a business described in subparagraph (d)(i) of the defini- 
tion “qualified property” in this subsection or is a taxpayer 
whose principal business is passenger, property or passen- 
ger and property transport; 


Selected Cases [subsec. 127(9)“qualified transportation 
equipment”]: McMynn v. Canada, [1995] 1 C.T.C. 2417 (TCC) (“‘Trans- 
port” used as noun is broader than “transporting”). 


Regulations: 4601 (prescribed equipment). 


“SR&ED qualified expenditure pool’ of a taxpayer at 
the end of a taxation year means the amount determined 
by the formula 


A+B—-C 
where 


A is the total of all amounts each of which is a qualified 
expenditure incurred by the taxpayer in the year, 


B is the total of all amounts each of which is an amount 
determined under paragraph (13)(e) for the year in re- 
spect of the taxpayer, and in respect of which the tax- 
payer files with the Minister a prescribed form con- 
taining prescribed information by the day that is 12 
months after the taxpayer’s filing-due date for the 
year, and 


C is the total of all amounts each of which is an amount 
determined under paragraph (13)(d) for the year in re- 
spect of the taxpayer; 

Related Provisions: 127(5)(a)(i), 127(5)(a)(ii)(A) — Investment tax 

credit; 127(9)“investment tax credit’(a.1)— 20% of pool claimable; 

127(10.1)(b) — Additional ITC for CCPC; 127(13) — Transfer of pool to 


other taxpayer; 127(14) — Identification of amounts transferred as current 
or capital; 257 — Formula cannot calculate to less than zero. 


History: The definition “SR&ED qualified expenditure pool” added to 
subsec. 127(9) by 1996, c. 21, subsec. 30(18), applicable to taxation years 
that begin after 1995. 
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Application Policies: SR&ED 94-01: Retroactive claims for scientific 
research (TPRs); SR&ED 95-04R: Conflict of interest with regard to 
outside consultants; SR&ED 96-05: Penalties under subsec. 163(2); 
SR&ED 96-07: Prototypes, custom products/commercial assets, pilot 
plants and experimental production. See also under 248(1)“scientific re- 
search and experimental development”. 


Forms: RC4290: Refunds for small business R&D [guide]; T661: Claim 
for SR&ED. in Canada; T4052: An introduction to the SR&ED program 
[guide]; T4088: Claiming scientific research and experimental develop- 
ment expenditures — guide to form T661. 


“second term shared-use-equipment” of a taxpayer 
means property of the taxpayer that was first term shared- 
use-equipment of the taxpayer and that is used by the tax- 
payer, during its operating time in the period (in this sub- 
section and subsection (11.1) referred to as the “second 
period”) beginning at the time the property was acquired 
by the taxpayer and ending at the end of the taxpayer’s 
first taxation year ending at least 24 months after that 
time, primarily for the prosecution of scientific research 
and experimental development in Canada; 

_ Related Provisions: 88(1)(e.3) closing words — Winding-up — parent 


deemed continuation of subsidiary; 127(11.5)(b) — Adjustments to quali- 
fied expenditures. 


History: The definition “second term shared-use-equipment”) added to 
subsec. 127(9) by 1994, c. 8, subsec. 15(9), applicable to property ac- 
quired after December 2, 1992. 


“specified percentage”’ means 
(a) in respect of a qualified property 
(i) acquired before April, 1977, 5%, 
(11) acquired after March 31, 1977 and before No- 
vember 17, 1978 primarily for use in 


(A) the Province of Nova Scotia, New Bruns- 
wick, Prince Edward Island or Newfoundland 
or the Gaspé Peninsula, 10%, 
(B) a prescribed designated region, 7'/2%, and 
(C) any other area in Canada, 5%, 

(i11) acquired primarily for use in the Province of 


Nova Scotia, New Brunswick, Prince Edward Is- 
land or Newfoundland or the Gaspé Peninsula, 


(A) after November 16, 1978 and before 1989, 
20%, 
(B) after 1988 and before 1995, 15%, 
(C) after 1994, 15% where the property 
(I) is acquired by the taxpayer under a writ- 
ten agreement of purchase and sale entered 
into by the taxpayer before February 22, 
1994, 
(II) was under construction by or on behalf 
of the taxpayer on February 22, 1994, or 
(IIL) is machinery or equipment that will be 
a fixed and integral part of property under 
construction by or on behalf of the taxpayer 
on February 22, 1994, and 
(D) after 1994, 10% where the property is not 
property to which clause (C) applies, 
(iv) acquired after November 16, 1978 and before 
February 26, 1986 primarily for use in a prescribed 
offshore region, 7%, 
(v) acquired primarily for use in a prescribed off- 
shore region and 
(A) after February 25, 1986 and before 1989, 
20%, 
(B) after 1988 and before 1995, 15%, 
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(C) after 1994, 15% where the property 


(I) is acquired by the taxpayer under a writ- 

ten agreement of purchase and sale entered 
into. by the taxpayer before February 22, 
1994, 


(II) was under construction by or on behalf 
of the taxpayer on February 22, 1994, or 


(III) is machinery or equipment that will be 
a fixed and integral part of property under 
construction by or on behalf of the taxpayer 
on February 22, 1994, and 


(D) after 1994, 10% where the property is not 
property to which clause (C) applies, 


(vi) acquired primarily for use in a prescribed des- 
ignated region and 


(A) after November 16, 1978 and before 1987, 
10%, 


(By in 1987, 77%, 
(C) in 1988, 3%, and 
(D) after 1988, 0%, and 


(vil) acquired primarily for use in Canada (other 
than a property described in subparagraph (iii), 
(iv), (v) or (vi)), and 


(A) after November 16, 1978 and before 1987, 
7%, 


(B) in 1987, 5%, 
(C) in 1988, 3%, and 
(D) after 1988, 0%, 


(b) in respect of qualified transportation equipment 
acquired 


(1) before 1987, 7% 
(ii) in 1987, 5%, and 
(ii) in 1988, 3%, 


(c) in respect of qualified construction equipment 
acquired 


(1) before 1987, 7%, 
(ii) in 1987, 5%, and 
(iii) in 1988, 3%, 
(d) in respect of certified property 
(i) included in subparagraph (a)(1) of the definition 
“certified property” in this subsection, 50%, 
(11) included in subparagraph (a)(ii) of that defini- 
tion, 40%, and 
(111) in any other case, 30%, 
(e) in respect of a qualified expenditure 
(1) made after March 31, 1977 and before Novem- 


ber 17, 1978 in respect of scientific research and 
experimental development to be carried out in 


(A) the Province of Nova Scotia, New Bruns- 
wick, Prince Edward Island or Newfoundland 
or the Gaspé Peninsula, 10%, 


(B) a prescribed designated region, 7'/2%, and 
(C) any other area in Canada, 5%, 
(ii) made by a taxpayer after November 16, 1978 
and before the taxpayer’s taxation year that in- 
cludes November 1, 1983 or made by the taxpayer 


in the taxpayer’s taxation year that includes No- 
vember |, 1983 or a subsequent taxation year if the 
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taxpayer deducted an amount under section 37.1 in 
computing the taxpayer’s income for the year, 


(A) where the expenditure was made by a Cana- 
dian-controlled private corporation in a taxation 
year of the corporation in which it is or would, 
if it had sufficient taxable income for the year, 
be entitled to a deduction under section 125 in 
computing its tax payable under this Part for the 
year, 25%, and 


(B) where clause (A) is not applicable and the 
qualified expenditure was in respect of scien- 
tific research and experimental development to 
be carried out in 


(1) the Province of Nova Scotia, New Bruns- 
wick, Prince Edward Island or Newfound- 
land or the Gaspé Peninsula, 20%, and 


(II) any other area in Canada, 10%, 


(111) made by a taxpayer in the taxpayer’s taxation 
year that ends after October 31, 1983 and before 
January 1, 1985, other than a qualified expenditure 
in respect of which subparagraph (ii) is applicable, 


(A) where the expenditure was made by a Cana- 
dian-controlled private corporation in a taxation 
year of the corporation in which it is or would, 
if it had sufficient taxable income for the year, 
be entitled to a deduction under section 125 in 
computing its tax payable under this Part for the 
year, 35%, and 


(B) where clause (A) is not applicable and the 
qualified expenditure was in respect of scien- 
tific research and experimental development to 
be carried out in 


(I) the Province of Nova Scotia, New Bruns- 
wick, Prince Edward Island or Newfound- 
land or the Gaspé Peninsula, 30%, and 


(I) any other area in Canada, 20%, 
(iv) made by a taxpayer 


(A) after the taxpayer’s 1984 taxation year and 
before 1995, or 


(B) after 1994 under a written agreement en- 
tered into by the taxpayer before February 22, 
1994, 


(other than a qualified expenditure in respect of 
which subparagraph (11) applies) in respect of sci- 
entific research and experimental development to 
be carried out in 


(C) the Province of Newfoundland, Prince Ed- 
ward Island, Nova Scotia or New Brunswick or 
the Gaspé Peninsula, 30%, and 


(D) in any other area in Canada, 20%, and 


(v) made by a taxpayer after 1994, 20% where the 
amount is not an amount to which clause (iv)(B) 
applies, 


(f) in respect of the repayment of government assis- 
tance, non-government assistance or a contract pay- 
ment that reduced 


(1) the capital cost to the taxpayer of a property 
under paragraph (11.1)(b), 


(11) the amount of a qualified expenditure incurred 
by the taxpayer under paragraph (11.1)(c) or (e) for 
taxation years that began before 1996, or 
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(iii) the prescribed proxy amount of the taxpayer 
under paragraph (11.1)(f) for taxation years that 
began before 1996, 


the specified percentage that applied in respect of the 
property, the expenditure: or the prescribed proxy 
amount, as the case may be, 


(f.1) in respect of the repayment of government assis- 
tance, non-government assistance or a contract pay- 
ment that reduced a qualified expenditure incurred by 
the taxpayer under any of subsections (18) to (20), 
20%, 


(g) in respect of an approved project property acquired 
(i) before 1989, 60%, and 
(ii) after 1988, 45%, 


(h) in respect of the qualified Canadian exploration ex- 
penditure of a taxpayer for a taxation year, 25%, 


(i) in respect of qualified small-business property, 
10%, and 


(j) in respect of a pre-production mining expenditure, 
if the expenditure was incurred 


(i) in 2003, 5%, 
(ii) in 2004, 7%, and 
(iii) after 2004, 10%: 


Related Provisions: 13(27)(f) — Interpretation — available for use; 
127(10.1) — Additional: amount for R&D; 127(10.8) — Regeneration of 
ITCs where entitlement to assistance expires. 


History: Para. (j) of the definition “specified percentage” in subsec. 
127(9) added by 2003, c. 28, subsec. 14(6), applicable to 2003 et seq. 


Para. (f) of the definition “specified percentage” in subsec. 127(9) 
amended and para. (f.1) added, by 1998, c. 19, s. 146, applicable to taxa- 
tion years that begin after 1995. Para. (f) formerly read: 


(f) in respect of the repayment of government assistance, non-gov- 
ernment assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b), the 
amount of an expenditure made by the taxpayer under paragraph 
(11.1)(c) or (e), or the prescribed proxy amount of a taxpayer under 
paragraph (11.1)(f), the specified percentage that was applicable in 
respect of the property, the expenditure or the prescribed proxy 
amount, as the case may be, 


Cl. (a)(ii)(B) of the definition “specified percentage” in subsec. 127(9) 
amended and cls. (C) and (D) added by 1995, c. 3, subsec. 37(2), applica- 
ble to property acquired and expenditures incurred after 1994. Cl. 
(a)(iii)(B) formerly read: 


(B) after 1988, 15%, 


Cl. (a)(v)(B) of the definition “specified percentage” in subsec. 127(9) 
amended and cls. (C) and (D) added by 1995, c. 3, subsec. 37(3), applica- 
ble to property acquired and expenditures incurred after 1994. Cl. 
(a)(v)(B) formerly read: 


(B) after 1988, 15%, 


Subpara. (e)(iv) of the definition “specified percentage” in subsec. 127(9) 
amended and subpara. (v) added by 1995, c. 3, subsec. 37(4), applicable to 
property acquired and expenditures incurred after 1994. Subpara. (e)(iv) 
formerly read: 


(iv) made by a taxpayer in [the taxpayer’s] 1985 taxation year or a 
subsequent taxation year, other than a qualified expenditure in re- 
spect of which subparagraph (ii) is applicable, in respect of scien- 
tific research and experimental development to be carried out in 


(A) the Province of Nova Scotia, New Brunswick, Prince Ed- 
ward Island or Newfoundland or the Gaspé Peninsula, 30%, and 


(B) any other area in Canada, 20%, 


Para. (f) of the definition “specified percentage” in subsec. 127(9) 
amended by 1994, c. 8, subsec. 15(7), applicable to taxation years ending 
after December 2, 1992. Para. (f) formerly read: 


(f) in respect of the repayment of government assistance, non-gov- 
ernment assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b) or that 
reduced the amount of an expenditure made by the taxpayer under 
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paragraph (11.1)(c), the specified percentage that was applicable in 
respect of the property or expenditure, as the case may be, 


Para. (i) added to the definition “specified percentage”.in subsec 127(9) by 
1994, c. 8, subsec. 15(8), applicable to property acquired after December 
2, 1997. 


Regulations: 4607 (prescribed designated region); 4609 (prescribed off- 
shore region). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Information Circulars: 78-4R3: Investment tax credit rates; 87-5: Capi- 
tal cost of property where trade-in is involved. 


“specified sampling” means the collecting and testing of 
samples in respect of a mineral resource except that speci- 
fied sampling does not include 


(a) the collecting or testing of a sample that, at the 
time the sample is collected, weighs more than 15 ton- 
nes, and 


(b) the collecting or testing of a sample collected: at 
any time in a calendar year in respect of any one;min- 
eral resource if the total weight of all such samples 
collected (by any person or partnership or any combi- 
nation of persons and partnerships) in the period in the 
calendar year that is before that time (other than sam- 
ples each of which weighs less than one tonne) ex- 
ceeds 1,000 tonnes. 


History: The definition “specified sampling” added to subsec. 127(9) by 
2001, c. 17, subsec. 118(7), applicable after October 17,. 2000. 


“super-allowance benefit amount” for a particular taxa- 
tion year 'in respect of a corporation in respect of a prov- 
ince means the’ amount determined by the formula 


(A-B)xC 
where | 


A is the total of all amounts each of which is an amount 
that is or may become deductible by the corporation, 
in computing income or taxable income. relevant in 
calculating an income tax payable by the corporation 
under a law of the province for any taxation year, in 
respect of an expenditure on scientific research and 
experimental development incurred in the particular 
year, 


Bis the amount by which the amount of the expenditure 
exceeds the total of all amounts that would be required 
by subsections (18) to (20) to reduce the corporation’s 
qualified expenditures otherwise determined under 
this section if the definitions “government assistance” 
and “non-government assistance” did not apply to as- 
sistance provided under that law, and 


t “¥s} 


(a) where the corporation’s expenditure limit for 
the particular year is nil, the maximum rate of the 
province’s income tax that applies for that year to 
active business income earned in the province by a 
corporation, and 
(b) in any other case, the rate of the province’s in- 
come tax for that year that would apply to the cor- 
poration if 
(i) it were not associated with any other corpo- 
ration in the year, 
(ii) its taxable income for the year were less 
than $200,000, and 
(iii) its taxable income for the year were earned 
in the province in respect of an active business 
carried on in the province. 


S. 127(9.1)(a)(i) 


Related Provisions; 37(1)(d.1)— Amount reduces. R&D deduction 
pool; 127(9)“investment tax credit”(a.1)— No direct ITC for amount; 
127(10.1)(b) — Addition to ITC for amount; 257 — Formula cannot cal- 
culate to less than zero. 


History: The definition “super-allowance benefit amount” added to sub- 
sec. 127(9) by 2001, c. 17, subsec. 118(7), applicable to taxation years that 
begin after February 2000 except that, if a corporation’s first taxation year 
that begins after February 2000 ends before 2001, it is applicable to the 
corporation’s taxation years that begin after 2000. 


‘‘taxable supplier” in respect of an amount means 


(a) a person resident in Canada or a Canadian partner- 
ship, or 


(b) a non-resident person, or a partnership that is not a 
Canadian partnership, 


(1) by which the amount was payable, or 
(ii) by or for whom the amount was receivable 


in the course of carrying on a business through a per- 
manent establishment (as defined by regulation) in 
Canada. 


History: Para. (b) of the definition “taxable supplier” in subsec. 127(9) 
amended by 1998, c. 19, subsec. 33(3), applicable to taxation years that 
begin after 1995. Para. (b) formerly read: 


(b) a non-resident person, or a partnership that is not a Canadian 
partnership, 


(i) by which the amount was payable, or 


(ii) by or for the benefit of which the amount was receivable in 
the course of carrying on a business through a permanent estab- 
lishment (as defined by regulation) in Canada. 


The definition “taxable supplier” added to subsec. 127(9) by 1996,.c. 21, 
subsec. 30(18), applicable to taxation years that begin after 1995. 
Regulations: 8201 (permanent establishment). 

Application Policies: SR&ED 2002-03: Taxable supplier rules. 
Selected Cases [Subsec. 127(9)]: Datacalc Research Corp. v. R., 
[2002] 2 C.T.C. 2548 (TCC) (Rights established by statute can be changed 
by statute and may not be vested); Kowdrysh y. R., [2001] 2 C.T.C. 156 
(FCA) (Beneficial ownership not necessary for purposes of tax credit); 
Atcon Construction Ltd. vy. R., [2000] 2 C.T.C. 2691 (TCC) (Rock crush- 
ing was not extraction of minerals); Burger King Restaurants of Canada 
Inc. v. R.,, [2000] 2 -C.T.C. 1 (FCA) (Preparation of fast food was 
“processing”’.);. Mont-Sutton Inc, v. R., [2000]. 1 C.T.C. 311 (FCA) (No 
“rental” of snow at ski resort; “surface construction” considered); Com 
Dev Ltd. v. R., [1999] 2 C.T.C. 2566 (TCC) (Cost-plus contracts more 
likely to indicate purchase of scientific research); McMynn y. R., [1997] 3 
C.T.C. 16 (FCTD) (“Use” is direct use by taxpayer claiming ITC, not 
rental to others for their use); Minicom Data Corp. v. Canada, [1992] 2 
C.T.C. 2196 (TCC) (Interest on money borrowed to acquire head office 
site not prescribed ‘scientific research and experimental development 
expense); Mother’s Pizza Parlour et al. v. R:, [1988] 2 C.T.C. 197 (FCA) 
(Investment tax credit-refused where building not used “primarily” for 
processing of goods); Lor-Wes Contracting Ltd. v. R., [1985] 2 C.T.C. 79 
(FCA) (Investment tax credit allowed when subcontractor’s work integral 
and necessary part of contract); Halliburton Services Ltd. v. R., [1985] 2 
C.T.C.'52 (FCTD) (Investment tax credit allowed on contractor’s movable 
equipment); Bunge of Canada Ltd.'y. R., [1984] C.T.C. 284 (FCA) (Load- 
ing systems in grain elevators “qualified property” for investment tax 
credit). 


(9.1) Control acquired before the end of the 
year — Where a taxpayer is a corporation the control of 
which has been acquired by a person or group of persons 
(each of whom is in this subsection referred to as the 
“purchaser’’) at any time (in this subsection referred to as 
“that time”) before the end of a taxation year of the cor- 
poration, the amount determined for the purposes of para- 
graph (j) of the definition “investment tax credit” in sub- 
section (9) is the amount, if any, by which 


(a) the amount, if any, by which 


(i) the total of all amounts added in computing its 
investment tax credit at the end of the year in re- 
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spect of a property acquired, or an expenditure 
made, before that time 


exceeds 


(ii) the total of all amounts each of which is an 
amount 


(A) deducted in computing its investment tax 
credit at the end of the year under paragraph (f) 
or (g) of the definition “investment tax credit” 
in subsection (9), or 


(B) deducted in computing its investment tax 
credit at the end of the taxation year immedi- 
ately preceding the year under paragraph (i) of 
that definition, 


to the extent that the amount may reasonably be 
considered to have been so deducted in respect of a 
property or expenditure in respect of which an 
amount is included in subparagraph (1 


exceeds the total of 
(b) [Repealed under former Act] 


(c) the amount, if any, by which its refundable Part 
VII tax on hand at the end of the year exceeds the total 
of all amounts each of which is an amount designated 
under subsection 192(4) in respect of a share issued by 
it 


(i) in the period commencing one month before 
that time and ending at that time, or 


(ii) after that time, 
and before the end of the year, and 


(d) that proportion of the amount that, but for subsec- 
tions (3) and (5) and sections 126, 127.2 and 127.3, 
would be its tax payable under this Part for the year 
that, 


(1) where throughout the year the corporation car- 
ried on a particular business in the course of which 
a property was acquired, or an expenditure was 
made, before that time in respect of which an 
amount is included in computing its investment tax 
credit at the end of the year, the amount, if any, by 
which the total of all amounts each of which is 


(A) its income for the year from the particular 
business, or 


(B) its income for the year from any other busi- 
ness substantially, all the income of which was 
derived from the sale, leasing, rental or devel- 
opment of properties or the rendering of ser- 
vices similar to the properties sold, leased, 
rented or developed, or the services rendered, as 
the case may be, by the corporation in carrying 
on the particular business before that time 


exceeds 


(C) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) for the year by the corporation in respect of 
a non-capital loss or a farm loss, as the case 
may be, for a taxation year in respect of the par- 
ticular business or the other business, 


is of the greater of 
(11) the amount determined under subparagraph (1), 
and 


(111) its taxable income for the year. 


Related Provisions: 139.1(18) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 249(4) — Deemed year-end 
on change of control; 256(6)—(9) — Whether control acquired. 


Income Tax Act, Part I, Division E 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement. 


Forms: T2 SCH 31: Investment tax credit — corporations. 


(9.2) Control acquired after the end of the year — 
Where a taxpayer is a corporation the control of which 
has been acquired by a person or group of persons at any 
time (in this subsection referred to as “that time”) after 
the end of a taxation year of the corporation, the amount 
determined for the purposes of paragraph (k) of the defi- 
nition “investment tax credit” in subsection (9) is the 
amount, if any, by which 


(a) the total of all amounts each of which is an amount 
included in computing its investment tax credit at the 
end of the year in respect of a property acquired, or an 
expenditure made, after that time 


exceeds the total of 
(b) [Repealed under former Act] 


(c) its refundable Part VII tax on hand at the end of the 
year, and 


(d) that proportion of the amount that, but for subsec- 
tions (3) and (5) and sections 126, 127.2 and 127.3, 
would be its tax payable under this Part for the year 
that, 


(i) where the corporation acquired a property or 
made an expenditure, in the course of carrying on a’ 
particular business throughout the portion of a tax- 
ation year that is after that time, in respect of which 
an amount is included in computing its investment 
tax credit at the end of the year, the amount, if any, 
by which the total of all amounts each of which is 


(A) its income for the year from the particular 
business, or 


(B) where the corporation carried on a particu- 
lar business in the year, its income for the year 
from any other business substantially all the in- 
come of which was derived from the sale, leas- 
ing, rental or development of properties or the 
rendering of services similar to the properties 
sold, leased, rented or developed, or the ser- 
vices rendered, as the case may be, by the’cor- 
poration in carrying on the particular business 
before that time 


exceeds 


(C) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) for the year by the corporation in respect of 
a non-capital loss or a farm loss, as the case 
may be, for a taxation year in respect of the par- 
ticular business or the other business 


is of the greater of 


(ii) the amount determined under subparagraph (i), 
and 
(i11) its taxable income for the year. 


Related Provisions: 139.1(18) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 249(4) — Deemed year-end 
on change of control; 256(6)-(9) — Whether control acquired. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


1.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


Forms: T2 SCH 31: Investment tax credit — corporations: 
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(10) Ascertainment of certain property — The Min- 
ister may 


(a) obtain the advice of the appropriate minister for the 
purposes of the Regional Development Incentives Act, 
chapter R-3 of the Revised Statutes of Canada, 1970, 
as to whether any property is property as described in 
paragraph (b) of the definition “certified property” in 
subsection (9); 


(b) obtain a certificate from the appropriate minister 
for the purposes of the Regional Development Incen- 
tives Act certifying that any property specified therein 
is property as described in paragraph (b) of that defini- 
tion; or 


(c) provide advice to the member of the Queen’s Privy 
Council for Canada appointed to be the Minister for 
the purposes of the Atlantic Canada Opportunities 
Agency Act as to whether any property qualifies for 
certification under the definition “approved project 
property” in subsection (9). 

‘Selected Cases [subsec. 127(10)]: Publi-Hebdos Inc. y. Canada, 

[1995] 2 C.T.C. 330 (FCTD) (Free newspapers not held for sale or lease); 


Coopers & Lybrand Limited v. Canada, [1994] 2 C.T.C. 336 (FCA) (“For 
sale” does not mean “for use in repair process’’). 


(10.1) Additions to investment tax credit — For the 
purpose of paragraph (e) of the definition “investment tax 
credit” in subsection (9), where a corporation was 
throughout a taxation year a Canadian-controlled private 
corporation, there shall be added in computing the corpo- 
ration’s investment tax credit at the end of the year the 
amount that is 15% of the least of 


(a) such amount as the corporation claims; 


(b) the amount by which the corporation’s SR&ED 
qualified expenditure pool at the end of the year ex- 
ceeds the total of all amounts each of which is the 
super-allowance benefit amount for the year in respect 
of the corporation in respect of a province; and 


(c) the corporation’s expenditure limit for the year. 


Related Provisions: 88(1)(e.8) — Winding-up; 127(10.2)-(10.4) — 
Expenditure limit and associated corporations; 127(10.7) — Further addi- 
tions to ITCs; 127.1(2)“refundable investment tax credit’’(f)(1) — Addition 
to refundable ITC; 127.1(2.01) — Addition to refundable investment tax 
credit; 136(1) — Cooperative can be private corporation for purposes of 
127(10.1);  137(7) —Credit union can be private corporation for 
127(10.1). 


History: Para. 127(10.1)(b) amended by 2001, c. 17, subsec. 118(8), ap- 
plicable to taxation years that begin after February 2000 except that, if a 
corporation’s first taxation year that begins after February 2000 ends 
before 2001, it is applicable to the corporation’s taxation years that begin 
after 2000. Para. (b) formerly read: 


(b) the SR&ED qualified expenditure pool of the corporation at the 
end of the year; and 


Subsec. 127(10.1) amended by 1996, c. 21, subsec. 30(19), applicable to 
taxation years that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition “investment 
tax credit” in subsection (9), where a corporation was throughout a 
particular taxation year a Canadian-controlled private corporation, 
there shall be added in computing the corporation’s investment tax 
credit at the end of the particular year the amount determined by the 


formula 
35 
Pax fh | =B 
100 

where 

A is the lesser of 


(a) the total of all expenditures described in any of subpara- 
graphs (e)(iv) and (v) of the definition “specified percent- 
age” in subsection (9) made by the corporation in the par- 


S. 127(10.2) 


ticular year and that were designated by it in its return of 
income under this Part for the particular year, and 


(b) the corporation’s expenditure limit for the particular 
year; and 


B is the total of all amounts determined under paragraph (a) of the 
definition “investment tax credit” in subsection (9) in respect of 
an expenditure referred to in paragraph (a) of the description of 
A. 


Subsec. 127(10.1) amended by 1995, c. 3, subsec. 37(5), applicable to tax- 
ation years that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition “investment 
tax credit” in subsection (9), where a taxpayer was throughout a 
particular taxation year a Canadian-controlled private corporation 
the taxable income of which, for the taxation year preceding the 
particular year together with the taxable incomes of all corporations 
with which it was associated in the particular year for their taxation 
years ending in the calendar year preceding the calendar year in 
which the taxpayer’s particular year ended, does not exceed twice 
the total of the business limits (as determined under section 125) of 
the taxpayer and the associated corporations for those preceding 
years, the amount, if any, by which 


(a) 35% of the lesser of 


(1) the total of all expenditures described in subparagraph 
(e)(iv) of the definition “specified percentage” in subsec- 
tion (9) made by the taxpayer in the particular year and that 
were designated by it in its return of income under this Part 
for the particular year, and 


(11) the taxpayer’s expenditure limit for the particular year 
exceeds 


(b) the total of all amounts determined under paragraph (a) of 
the definition “investment tax credit” in subsection (9) in re- 
spect of an expenditure referred to in subparagraph (a)(i) 


shall be added in computing the taxpayer’s investment tax credit at 
the end of the particular year. 


Subsec. 127(10.1) amended by 1994, c. 8, subsec. 15(10), applicable to 
taxation years that begin after 1993. Subsec. (10.1) formerly read: 


(10.1) For the purposes of paragraph (e) of the definition “invest- 
ment tax credit” in subsection (9), where a taxpayer was throughout 
its taxation year a Canadian-controlled private corporation whose 
taxable income for the immediately preceding taxation year together 
with the taxable incomes of all corporations with which it was asso- 
ciated in the year for their taxation years ending in the calendar year 
immediately preceding the calendar year in which the corporation’s 
year ended does not exceed the total of the business limits (as deter- 
mined under section 125) of the corporation and the associated cor- 
porations for those preceding years, the amount, if any, by which 


(a) 35% of the lesser of 
(i) the total of all expenditures described in subparagraph 
(e)(iv) of the definition “specified percentage” in subsec- 
tion (9) made by it in the year and that were designated by 
the taxpayer in its return of income under this Part for the 
year, and 
(ii) the taxpayer’s expenditure limit for the year 

exceeds 
(b) the total of all amounts determined under paragraph (a) of 


the definition “investment tax credit” in subsection (9) in re- 

spect of an expenditure referred to in subparagraph (a)(i) 
shall be added in computing the taxpayer’s investment tax credit at 
the end of the taxation year. 


Forms: T2 SCH 31: Investment tax credit — corporations. See also under 
127(9)“SR&ED qualified expenditure pool”. 


(10.2) Expenditure limit determined — For the pur- 
pose of subsection (10.1), a corporation’s expenditure 
limit for a particular taxation year is the amount deter- 
mined by the formula 


($5,000,000* — 10A) x - 


where 
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A is the greater of $300,000 and either 


(a) if the corporation is associated with one or 
more other corporations in the particular year and 
the particular year ends in a calendar year, the total 
of all amounts each of which is the taxable income 
of the corporation, or of such an associated corpo- 
ration, for its last taxation year that ended in the 
preceding calendar year (determined before taking 
into consideration the specified future tax conse- 
quences for that last taxation year), or 


(b) if paragraph (a) does not apply, the corpora- 
tion’s taxable income for its immediately preceding 
taxation year (determined before taking into con- 
sideration the specified future tax consequences for 
that preceding year), 


Bis the total of the business limits under section 125 for 
the particular year of the corporation and any such 
other corporations for the particular year, and 

aris 

(a) if the corporation is associated with one or 
more other corporations in the particular year, the 
total of all amounts each of which would be the 
business limit for the particular year of the corpora- 
tion or of such an associated corporation, if this 


Act were read without reference to subsections 
125(5) and (5.1), or 


(b) if paragraph (a) does not apply, the amount that 
would, if this Act were read without reference to 
subsections 125(5) and (5.1), be the corporation’s 
business limit for the parheniay peat 


are Amendmet 


(7) That, pide to ssdbletapt 
ter March 22, an if a Canadi 


the Act; and 


(c) paragraph we of the definition ‘ “refundable investment tax 


credit” in subsection 127.1(2) of the Act. 


(8) That paragraph ae ey only” it the Minister of National 


Revenue is satisfied — 


(a) that the particular corporation and the other eerpaaion 


are not otherwise associated; and 


(b) that the existence of a shareholder of the eathicalde corpo- 


ration who is not a shareholder of the other corporation, is 
not for the purpose of satisfying the requirements of that 
paragraph. 


Federal budget, Supplementary iitaahaton, March 23, 
2004: Refundable SR&ED Investment Tax Credit — Expenditure 
Limit 


Income Tax Act, Part I, Division E 


Related Provisions: 87(2)(00)—Effect of | amalgamation; 
88(1)(e.8) — Winding-up; 125(5.1) — Elimination of business limit (and 
therefore the expenditure . limit) for large. corporations; 
127(10.21)-(10.6) — Expenditure limit to be shared among associated 
corporations; 127(10.6)(c) — Short taxation year; 257 — Formula cannot 
calculate to less than zero. 


History: Subsec. 127(10.2) amended by 2003, c. 15, subsec. 81(3), appli- 
cable to taxation years that end after 2002 except that, for taxation years 
that immediately follow taxation years that ended before 2003, the refer- 
ence in the formula in subsec. 127(10.2) to “$5,000,000” is to be read as 
“$4,000,000” and the reference to “$300,000” in the description of A is to 
be read as “$200,000”. It formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expen- 
diture limit for a particular taxation year is the amount determined 
by the formula 


($4,000,000 — 10A) x ———— 
$200,000 


where 
Ais the greater of $200,000 and either 


(a) where the corporation is associated with one or more 
other corporations in the particular year and the particular 
year ends in a calendar year, the total of all amounts each 
of which is the taxable income of the corporation or such 
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an associated corporation for its last taxation year that en- 
ded in the preceding calendar year (determined before tak- 
ing into consideration the specified future tax consequences 
for that last year), or 


(b) where paragraph (a) does not apply, the Peter: S 
taxable income for its immediately preceding taxation year 
(determined before taking into consideration the specified 
future tax consequences for that preceding year), and 
B - is the total of the business limits under section 125 for the par- 
ticular year of the corporation and any such other corporations 
for the particular year, 


unless the corporation is associated in the particular year with one 
or more other Canadian-controlled private corporations, in which 
case, except as otherwise provided in this section, its expenditure 
limit for the particular year is nil. 
The description of A in subsec. 127(10.2) amended by 1997, c. 25, subsec. 
35(2), applicable to taxation years that begin after 1995. It formerly read: 


A is the greater of 
(a) $200,000, and 


(b) the taxable income of the corporation for its preceding 
taxation year or, if it is associated with one or more other 
corporations in the particular year, the taxable income of 
the corporation for its last taxation year ending in the pre- 
ceding calendar year plus the taxable incomes of all such 
other corporations for their last taxation years ending in the 
preceding calendar year, and 


Subsec. 127(10.2) amended by 1995, c. 3, subsec. 37(5), applicable to tax- 
ation years that begin after 1995. Subsec. (10.2) formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expen- 
diture limit for a particular taxation year is the amount determined 
by the formula 


$4,000,000 ~ 10A 
where 
A is the greater of 
(a) $200,000, and 


(b) the total of the taxable income of the corporation for the 
taxation year preceding the particular year and the taxable 
incomes of all corporations with which it was associated in 
the particular year for their taxation years ending in the cal- 
endar year preceding the calendar year in which the tax- 
payer’s particular year ended, 
unless the corporation is associated in the particular year with one 
or more other Canadian-controlled private corporations in which 
case, except as otherwise provided in this section, its expenditure 
limit for the particular year is nil. 
Subsec. 127(10.2) amended by 1994, c. 8, subsec. 15(10), applicable to 
taxation years that begin after 1993. Subsec. (10.2) formerly read: 


(10.2) For the purposes of subsection (10.1), a corporation’s expen- 
diture limit for a taxation year is $2,000,000 unless the corporation 
is associated in the year with one or more other Canadian-controlled 
private corporations in which case, except as otherwise provided in 
this section, its expenditure limit for the year is nil. 


Interpretation Builetins: [T-151RS5: Scientific research and experimen- 
tal development expenditures. 


(10.21) Expenditure limits — associated 
CCPCs — Notwithstanding subsection (10.2), the ex- 
penditure limit for a taxation year of a corporation that is 
associated in the taxation year with one or more other Ca- 
nadian-controlled private corporations is, except as other- 
wise provided in this section, nil. 

Related Provisions: 127(10.3)— Allocation of expenditure limit 
among associated corporations. 

History: Subsec. 127(10.21) added by 2003, c. 15, subsec. 81(3), applica- 
ble to taxation years that end after 2002 


(10.3) Associated corporations — If all of the Cana- 
dian-controlled private corporations that are associated 
with each other in a taxation year file with the Minister in 
prescribed form an agreement whereby, for the purpose of 
subsection (10.1), they allocate an amount to one or more 


S. 127(10.6)(a) 


of them for the year and the amount so allocated or the 
total of the amounts so allocated, as the case may be, does 
not exceed the amount determined for the year by the 
formula in subsection (10.2), the expenditure limit for the 
year of each of the corporations is the amount so allocated 
to it. 


Ore ee: — 127(10. ae —_— 
: sociated” — nbn 
get, Notice ys and Means Motion and 
Supplementary information, f deo tal! Be 2004: See under 
LAH), on Lose Io seoid.an 
Related Provisions: 17010: 4) — Failure to file agreement. 


History: Subsec. 127(10.3) amended by 1994, c. 8, subsec. 15(10), appli- 
cable to taxation years that begin after 1993. Subsec. (10.3) formerly read: 


(10.3) If all of the Canadian-controlled private corporations that are 
associated. with each other in a taxation year have filed with the 
Minister. in prescribed form an. agreement whereby, for the purposes 
of subsection (10.1), they allocate an amount to one or more of 
them for the taxation year and the amount so allocated or the total of 
the amounts so allocated, as the case may be, is $2,000,000, the ex- 
penditure limit for the year of each of the corporations is the amount 
so allocated to it. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Forms: T2 SCH 23: Agreement among associated Canadian-controlled 
private corporations to allocate the business limit; T2 SCH 49: Agreement 
among associated Canadian-controlled private corporations to allocate the 
expenditure limit. 


(10.4) Failure to file agreement — If any of the Cana- 
dian-controlled private corporations that are associated 
with each other in a taxation year fails to file with the 
Minister an agreement as contemplated by subsection 
(10.3) within 30 days after notice in writing by the Min- 
ister is forwarded to any of them that such an agreement 
is required for the purposes of this Part, the Minister shall, 
for the purpose of subsection (10.1), allocate an amount 
to one or more of them for the year, which amount or the 
total of which amounts, as the case may be, shall equal 
the amount determined for the year by the formula in sub- 
section (10.2), and in any such case the expenditure limit 
for the year of each of the corporations is the amount so 
allocated to it. 


History: Subsec. 127(10.4) amended by 1994, c. 8, subsec. 15(10), appli- 
cable to taxation years that begin after 1993. Subsec. (10.4) formerly read: 


(10.4) If any of the Canadian-controlled private corporations that 
are associated with each other in a taxation year has failed to file 
with the Minister an agreement as contemplated by subsection 
(10.3) within 30 days after notice in writing by the Minister has 
been forwarded to any of them that such an agreement is required 
for the purpose of any assessment of tax under this Part, the Min- 
ister shall, for the purposes of subsection (10.1), allocate an amount 
to one or more of them for the taxation year, which amount or the 
total of which amounts, as the case may be, shall equal $2,000,000, 
and in any such case the expenditure limit for the year of each of the 
corporations is the amount so allocated to it. 


(10.5) [Repealed under former Act] 


(10.6) Expenditure limit determination in certain 
cases — Notwithstanding any other provision of this 
section, 


(a) where a Canadian-controlled private corporation 
(in this paragraph referred to as the “first corporation’) 
has more than one taxation year ending in the same 
calendar year and it is associated in two or more of 
those taxation years with another Canadian-controlled 
private corporation that has a taxation year ending in 
that calendar year, the expenditure limit of the first 
corporation for each taxation year in which it is asso- 
ciated with the other corporation ending in that calen- 
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dar year is, subject to the application of paragraph (b), 
an amount equal to its expenditure limit for the first 
such taxation year determined without reference to 
paragraph (b); 


(b) where a Canadian-controlled private corporation 
has a taxation year that is less than 51 weeks, its ex- 
penditure limit for the year is that proportion of its ex- 
penditure limit for the year determined without refer- 
ence to this paragraph that the number of days in the 
year is of 365; and 


(c) for the purpose of subsection (10.2), where a Cana- 
dian-controlled private corporation has a taxation year 
that is less than 51 weeks, the taxable income and bus- 
iness limit of the corporation for the year shall be de- 
termined by multiplying those amounts by the ratio 
that 365 is of the number of days in that year. 


History: Para. 127(10.6)(c) added by 1995, c. 3, subsec. 37(6), applicable 
to taxation years that begin after 1995. 


Interpretation Bulletins: IT-151RS5: Scientific research and experimen- 
tal development expenditures. 


(10.7) Further additions to investment tax credit 
[repaid assistance] — Where a taxpayer has in a par- 
ticular taxation year repaid an amount of government as- 
sistance, non-government assistance or a contract pay- 
ment that was applied to reduce 


(a) the amount of a qualified expenditure incurred by 
the taxpayer under paragraph (11.1)(c) for a preceding 
taxation year that began before 1996, 


(b) the prescribed proxy amount of the taxpayer under 
paragraph (11.1)(f) for a preceding taxation year that 
began before 1996, or 


(c) a qualified expenditure incurred by the taxpayer 
under any of subsections (18) to (20) for a preceding 
taxation year, 


there shall be added to the amount otherwise determined 
under subsection (10.1) in respect of the taxpayer for the 
particular year the amount, if any, by which 


(d) the amount that would have been determined under 
subsection (10.1) in respect of the taxpayer for that 
preceding year if subsections (11.1) and (18) to (20) 
had not applied in respect of the government assis- 
tance, non-government assistance or contract payment, 
as the case may be, to the extent of the amount so 
repaid, 


exceeds 


(e) the amount determined under subsection (10.1) in 
respect of the taxpayer for that preceding year. 


Related Provisions: 127(10.8) — Further additions to investment tax 
credits. 


History: Subsec. 127(10.7) amended by 1996, c. 21, subsec. 30(20), ap- 
plicable to taxation years that begin after 1995. Subsec. (10.7) formerly 
read: 


(10.7) Where a taxpayer has in a particular taxation year repaid an 
amount of government assistance, non-government assistance or a 
contract payment that had, because of subsection (11.1), resulted in 
a reduction of the amount of a qualified expenditure for a preceding 
taxation year, there shall be added to the amount otherwise deter- 
mined under subsection (10.1) in respect of the taxpayer for the par- 
ticular year the amount, if any, by which 


(a) the amount that would have been determined under subsec- 
tion (10.1) in respect of the taxpayer for that preceding year if 
subsection (11.1) had not applied in respect of the government 
assistance, non-government assistance or contract payment, as 
the case may be, to the extent of the amount so repaid, 
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exceeds 


(b) the amount determined under subsection (10.1) in respect of 
the taxpayer for that preceding year. 


Subsec. 127(10.7) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
104(S), applicable to amounts repaid after May 23, 1985. 


(10.8) Further additions to investment tax credit 
[expired assistance] — For the purposes of paragraph 
(e.1) of the definition “investment tax credit” in subsec- 
tion (9), subsection (10.7) and paragraph 37(1)(c), an 
amount of government assistance, non-government assis- 
tance or a contract payment that 


(a) was applied to reduce 


(1) the capital cost to a taxpayer of a property under 
paragraph (11.1)(b), 


(11) the amount of a qualified expenditure incurred 
by a taxpayer under paragraph (11.1)(c) for taxa- 
tion years that began before 1996, 


(iii) the prescribed proxy amount of a taxpayer 
under paragraph (11.1)(f) for taxation years that 
began before 1996, or 


(iv) a qualified expenditure incurred by a taxpayer 
under any of subsections (18) to (20), 


(b) was not received by the taxpayer, and 


(c) ceased in a taxation year to be an amount that the 
taxpayer can reasonably be expected to receive, 


is deemed to be the amount of a repayment by the tax- 
payer in the year of the government assistance, non-gov- 
ernment assistance or contract payment, as the case may 
be. 

Related Provisions: 127(9)“investment tax credit’(e.1), (e.2) — Re- 


payment of assistance; 127(9)“specified percentage’(f) — Repayment of 
assistance. 


History: Subsec. 127(10.8) amended by 1996, c. 21, subsec. 30(20), ap- 
plicable to taxation years that begin after 1995. Subsec. (10.8) formerly 
read: 


(10.8) Idem [expired assistance] — For the purposes of para- 
graph (e.1) of the definition “investment tax credit” in subsection 
(9), subsection (10.7) and paragraph 37(1)(c), where an amount of 
assistance that 


(a) was applied in reduction of 
(i) the capital cost to a taxpayer of a property, because of 
paragraph (11.1)(b), or 
(ii) the amount of a qualified expenditure made by a tax- 
payer, because of paragraph (11.1)(c), 
(b) was not received by the taxpayer, and 
(c) ceased in a taxation year to be an amount that the taxpayer 
can reasonably be expected to receive, 
that amount shall be deemed to be an amount of assistance repaid 
by the taxpayer in the year. 


Subsec. 127(10.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
68(3), applicable to 1991 et seq. 


(11) Interpretation — For the purposes of the definition 
“qualified property” in subsection (9), 
(a) “manufacturing or processing” does not. include 
any of the activities 
(i) referred to in any of paragraphs (a) to (e) and 
(g) to (i) of the definition “manufacturing or 
processing” in subsection 125.1(3), 


(ii) that would be referred to in paragraph (f) of 
that definition if that paragraph were read without 
reference to the expression “located in Canada”, 


(iii) that would be referred to in paragraph (j) of 
that definition if that paragraph were read without 
reference to the expression “in Canada”, or 
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(iv) that would be referred to in paragraph (k) of 
that definition if the definition “Canadian field 
processing” in subsection 248(1) were read without 
reference to the expression “in Canada”; and 


(b) for greater certainty, the purposes referred to in 
paragraph (c) of the definition “qualified property” in 
subsection (9) do not include 


(i) storing (other than the storing of grain), ship- 
ping, selling or leasing finished goods, 


(ii) purchasing raw materials, 


(111) administration, including clerical and person- 
nel activities, 


(iv) purchase and resale operations, 
(v) data processing, or 


(vi) providing facilities for employees, including 
cafeterias, clinics and recreational facilities. 
History: Subparas. 127(11)(a)(i) and (ii) amended, subparas. (iii) and (iv) 
added, by 1997, c. 25, subsec. 35(3), applicable to taxation years that be- 

gin after 1996. Subparas. (a)(i) and (1) formerly read: 
(i) referred to in any of paragraphs (a) to (e) and (1) to (k) of the 
definition “manufacturing or processing” in subsection 125.1(3), or 
(11) that would be referred to in any of paragraphs (f) to (h) of that 


definition if those paragraphs were read without reference to the ex- 
pression “located in Canada”; and 


Para. 127(11)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
104(6), applicable to 1990 et seq. Para. 127(11)(a) formerly read: 


(a) “manufacturing or processing” does not include any of the activ- 
ities referred to in paragraphs (a) to (k) of the definition “manufac- 
turing or processing” in subsection 125.1(3); and 


Selected Cases [subsec. 127(11)]: Burger King Restaurants of 
Canada Inc. vy. R., [2000] 2 C.T.C. 1 (FCA) (Quantitative aspect (space) 
will govern unless compelling evidence provided as to qualitative (invest- 
ment, salaries, service) aspect). 


Interpretation Bulletins: IT-411R: Meaning of “construction”. 


(11.1). Investment tax credit — For the purposes of the 
definition “‘investment tax credit” in subsection (9), 


(a) thecapital cost to a taxpayer of a property shall be 
computed as if no amount were added thereto by vir- 
tue of section 21; 


(b) the capital cost to a taxpayer of a property shall be 
deemed to be the capital cost to the taxpayer of the 
property, determined without reference to subsections 
13(7.1) and (7.4), less the amount of any government 
assistance or non-government assistance that can rea- 
sonably be considered to be in respect of, or for the 
acquisition of, the property and that, at the time of the 
filing of the taxpayer’s return of income under this 
Part for the taxation year in which the property was 
acquired, the taxpayer has received, is entitled to re- 
ceive or can reasonably be expected to receive; 


(c) [Repealed] 


(c.1) the amount of a taxpayer’s qualified Canadian 
exploration expenditure for a taxation year shall be 
deemed to be the amount of the taxpayer’s qualified 
Canadian exploration expenditure for the year as oth- 
erwise determined less the amount of any government 
assistance, non-government assistance or contract pay- 
ment (other than assistance under the Petroleum In- 
centives Program Act or the Petroleum Incentives 
Program Act, Chapter P-4.1 of the Statutes of Alberta, 
1981) in respect of expenditures included in determin- 
ing the taxpayer’s qualified Canadian exploration ex- 
penditure for the year that, at the time of the filing of 
the taxpayer’s return of income for the year, the tax- 
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payer has received, 1s entitled to receive or can reason- 
ably be expected to receive; 


(c.2) the amount of a taxpayer’s flow-through mining 
expenditure for a taxation year is deemed to be the 
amount of the taxpayer’s flow-through mining expen- 
diture for the year as otherwise determined less the 
amount of any government assistance or non-govern- 
ment assistance in respect of expenses included in de- 
termining the taxpayer’s flow-through mining expen- 
diture for the year that, at the time of the filing of the 
taxpayer’s return of income for the year, the taxpayer 
has received, is entitled to receive or can reasonably 
be expected to receive; 


(c.3) the amount of a taxpayer’s pre-production min- 
ing expenditure for a taxation year is deemed to be the 
amount of the taxpayer’s pre-production mining ex- 
penditure for the year as otherwise determined less the 
amount of any government assistance or non-govern- 
ment assistance in respect of expenses included in de- 
termining the taxpayer’s pre-production mining ex- 
penditure for the year that, at the time of the filing of 
the taxpayer’s return of income for the year, the tax- 
payer has received, is entitled to receive or can reason- 
ably be expected to receive; and 


(d) where at a particular time a taxpayer who is a ben- 
eficiary of a trust or a member of a partnership has 
received, is entitled to receive or can reasonably be ex- 
pected to receive government assistance, non-govern- 
ment assistance or a contract payment, the amount 
thereof that may reasonably be considered to be in re- 
spect of, or for the acquisition of, depreciable property 
of the trust or partnership or in respect of an expendi- 
ture by the trust or partnership shall be deemed to have 
been received at that time by the trust or partnership, 
as the case may be, as government assistance, non- 
government assistance or as a contract payment in re- 
spect of the property or the expenditure, as the case 
may be. 


(e), (f) [Repealed] 


Related Provisions: 12(1)(x) — Payments as inducement or reimburse- 
ment etc.; 127(9)“investment tax credit’(e.1), (e.2) — Inclusion in ITC; 
127(10.7), (10.8) — Further additions to ITCs; 248(16), (16.1) — GST or 
QST input tax credit/refund and rebate; 248(18), (18.1) — GST or QST — 
repayment of input tax credit or refund. 


History: Para. 127(11.1)(c.3) added by 2003, c. 28, subsec. 14(8), appli- 
cable to 2003 ef seq. 


Para. 127(11.1)(c.2) added by 2001, c. 17, subsec. 118(9), applicable to 
2000 et seq. 


Paras. 127(11.1)(c), (e) and (f) repealed by 1996, c. 21, subsecs. 30(21), 
(22), applicable to taxation years that begin after 1995. Paras. (c), (e) and 
(f) formerly read: 


(c) the amount of a qualified expenditure (other than a prescribed 
proxy amount or an amount determined under paragraph (e)) made 
by a taxpayer shall be deemed to be the amount of the qualified 
expenditure, determined without reference to subsections 13(7.1) 
and (7.4), less the amount of any government assistance, non-gov- 
ernment assistance or contract payment that can reasonably be con- 
sidered to be in respect of the expenditure and that, at the time of 
the filing of the taxpayer’s return of income under this Part for the 
taxation year in which the expenditure was made, the taxpayer has 
received, is entitled to receive or can reasonably be expected to 
receive; 


(e) the amount of a qualified expenditure made by a taxpayer in the 
taxation year ending coincidentally with the end of the first period 
(within the meaning assigned in the definition “first term shared- 
use-equipment” in subsection (9)) or the second period (within the 
meaning assigned in the definition “second term shared-use-equip- 
ment” in subsection (9)) in respect of first term shared-use-equip- 
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ment or second term shared-use-equipment, respectively, of the tax- 
payer shall be deemed to be '/s of the capital cost of the equipment 
that would be determined in accordance with paragraphs (a) and (b) 
if paragraph (b) were read as 


“(b) the capital cost to a taxpayer of a property shall be 
deemed to be the capital cost to the taxpayer of the property, 
determined without reference to subsections 13(7.1) and 
(7.4), less the amount of any government assistance, non-gov- 
ernment assistance or contract payment that can reasonably 
be considered to be in respect of, or for the acquisition of, the 
property and that, at the time of the filing of the return of 
income under this Part for the taxation year ending coinciden- 
tally with the first period, the taxpayer has received, is enti- 
tled to receive or can reasonably be expected to receive;”; and 


(f) the prescribed proxy amount of a taxpayer for a taxation year 
shall be deemed to be the prescribed proxy amount of the taxpayer 
for the taxation year less the amount of any government assistance, 
non-government assistance or.contract payment that can reasonably 
be considered to be in respect of an expenditure described in sub- 
paragraph 37(8)(a)(ii), other than an expenditure described in clause 
(B) of that subparagraph, and that, at the time of the filing of the 
taxpayer's return of income under this Part for the taxation year in 
which the expenditure was made, the taxpayer has received, is enti- 
tled to receive or can reasonably be expected to receive. 


Paras. 127(11.1)(b), (c) amended, paras. (e), (f) added, by 1994, c. 8, sub- 
secs. 15(11), (12), applicable to taxation years ending after December 2, 
1992. Paras. (b), (c) formerly read: 


(b) the capital cost to a taxpayer of a property shall be deemed to be 
the capital cost to the taxpayer of the property, determined without 
reference to subsections 13(7.1) and (7.4), less the amount, of any 
government assistance or non-government assistance in respect of, 
or for the acquisition of, the property that, at the time of the filing of 
the return of income for the taxation year in which the property was 
acquired, the taxpayer has received, is entitled to receive or can rea- 
sonably be expected to receive; 


(c) the amount of a qualified expenditure made by a taxpayer shall 
be deemed to be the amount of the qualified expenditure, deter- 
mined without reference to subsections 13(7.1) and (7.4), less the 
amount of any government assistance, non-government assistance 
or contract payment in respect of the expenditure that, at the time of 
the filing of the return of income for the taxation year in which the 
expenditure was made, the taxpayer has received, is entitled to re- 
ceive or can reasonably be expected to receive; 


Selected Cases [subsec. 127(11.1)]: Com Dev Ltd. v. R., [1999] 2 
C.T.C. 2566 (TCC) (Cost-plus contracts more likely to indicate purchase 
of scientific research). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


(11.2) Time of expenditure and acquisition — In 
applying subsections (5), (7) and (8), paragraphs (a) and 
(a.1) of the definition “investment tax credit” in subsec- 
tion (9) and section 127.1, 


(a) certified property, qualified property and first term 
shared-use-equipment are deemed not to have been ac- 
quired, and 


(b) expenditures incurred to acquire property de- 
scribed in subparagraph 37(1)(b)(i) are deemed not to 
have been incurred 


by a taxpayer before the property is considered to have 
become available for use by the taxpayer, determined 
without reference to paragraphs 13(27)(c) and (28)(d). 


Related Provisions: 13(26)— No CCA until property available for 
use; 37(1.2) — No R&D deduction for capital expenditure until property 
available for use; 248(19) — When property available for use. 
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History: Subsec..127(11.2) amended by 1996, c. 21, subsec. 30(23), ap- 
plicable to taxation years that begin after 1995. Subsec. (11.2) formerly 
read: 
(11.2) In applying. subsections (5), (7) and (8), paragraph (a) of the 
definition “investment tax credit” in subsection (9) and section 
7, 
(a) property described in subparagraph (a)(i) of the definition 
“investment tax credit” in subsection (9) shall be deemed not to 
have been acquired, 
(b) property that is first term shared-use-equipment the expendi- 
ture for which is a qualified expenditure included in subpara- 
graph (a)(ii) of the definition “investment tax credit” in subsec- 
tion (9) shall be deemed not to have been acquired, and 
(c) expenditures incurred to acquire property described in sub- 
paragraph 37(1)(b)(i) shall be deemed not to have been 
incurred, 


by the taxpayer before the property is considered to have become 
available for use by the taxpayer, determined. without reference to 
paragraphs 13(27)(c) and (28)(d). 


Subsec. 127(11.2) amended by 1995, c. 3, subsec. 37(7), applicable to pro- 
perty acquired and expenditures incurred after February 21, 1994. Subsec. 
(11.2) formerly read: 
(11.2) Idem — For the purposes of this section and section 127.1, 
property described in subparagraph (a)(i) of the definition “invest- 
ment tax credit” in subsection (9) shall be deemed not to have been 
acquired, and expenditures made to acquire property described in 
subparagraph 37(1)(b)(@) shall be deemed not to have been made, by 
a taxpayer before the property is considered to have become availa- 


ble for use by the taxpayer, determined without reference to 
paragraphs 13(27)(c) and (28)(d). 
Subsec. 127(11.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. - 
104(7), applicable to property acquired and expenditures made after 1989. 


Selected Cases [subsec. 127(11.2)]: Kowdrysh v. R., [2001] 2 C.T.C. 
156 (FCA) (Beneficial ownership not. necessary for purposes of tax 
credit); Saskatchewan Wheat Pool v. R., [1999] 2 C.T.C. 369 (FCA); leave 
to appeal to SCC refused (Apr. 13, 2000), File 27346 (ITC should not be 
higher for taxpayer who capitalizes interest). 


Interpretation Bulletins: [T-151R5: Scientific research and experimen- 
tal development expenditures. 


Advance Tax Rulings: ATR-44: Utilization of deductions and credits 
within a related corporate group. 


(11.3) Decertification of approved project pro- 
perty — For the purposes of the definition “approved 
project property” in subsection (9), a property that has 
been certified by the Minister of Regional Industrial Ex- 
pansion, the Minister of Industry, Science and Technol- 
ogy or the member of the Queen’s Privy Council for Can- 
ada appointed to be the Minister for the purposes of the 
Atlantic. Canada Opportunities Agency Act may have its 
certification revoked by the latter Minister where 


(a) an incorrect statement was made in the furnishing 
of information for the purpose of obtaining the certifi- 
cate, or ot} 


(b) the taxpayer does not conform to the plan de- 
scribed in that definition, 


and a certificate that has been so revoked shall be void 
from the time of its issue. 


Related Provisions: 241(4)— Communication of information — 
exception. 


(11.4) [Repealed] 


History: Subsec. 127(1 1.4) repealed by 1998; c. 19, subsec. 33(5), appli- 
cable to 1997 et seg. Subsec. 127(11.4) formerly. read: 


(11.4) Paragraph (m) of the definition “investment tax credit” in 
subsection (9) does not apply to an expenditure incurred in a taxa- 
tion year by a taxpayer if the expenditure is reclassified by the Min- 
ister on an assessment of the taxpayer’s tax payable under this Part 
for the year, or on a determination that no tax under this Part is 
payable for the year by the taxpayer, as an expenditure in respect of 
scientific research and experimental development. 
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Subsec. 127(11.4) amended by 1998, c. 19, subsec. 33(4), applicable to 
1996 et seq. Subsec. 127(11.4) formerly read: 


(11.4) Paragraph (e) of the definition “qualified expenditure” in 
subsection (9) does not apply to an expenditure incurred in a taxa- 
tion year by a taxpayer where the expenditure is reclassified by the 
Minister on an assessment of the taxpayer’s tax payable under this 
Part for the year, or on a determination that no tax under this Part is 
payable for the year by the taxpayer, as an expenditure in respect of 
scientific research and experimental development. 


Subsec. 127(11.4) amended by 1996, c. 21, subsec. 30(24), applicable to 
taxation years that begin after 1995. Subsec. (11.4) formerly read: 


(11.4) Reclassified expenditures — Paragraph (c) of the defini- 
tion “qualified expenditure” in subsection (9) does not apply to an 
expenditure incurred in a taxation year by a taxpayer where the ex- 
penditure is reclassified by the Minister on an assessment of the tax- 
payer’s tax payable under this Part for the year, or on’a determina- 
tion that no tax under this Part is payable for the year. by the 
taxpayer, as an expenditure in respect of scientific research and ex- 
perimental development. 


Subsec. 127(11.4) added by 1994, c. 21, subsec. 61(4), applicable after 
February 21, 1994 to expenditures incurred at any time. 


(11.5) Adjustments to qualified expenditures — 
For the purpose of the definition “qualified expenditure” 
in subsection (9), 


(a) the amount of an expenditure (other than a pre- 
scribed proxy amount or an amount described in para- 
graph (b)) incurred by a taxpayer in a taxation year is 
deemed to be the amount of the expenditure, deter- 
mined without reference to subsections 13(7.1) and 
(7.4) and after the application of subsection (11.6); 
and 


(b) the amount of an expenditure incurred by a tax- 
payer in the taxation year that ends coincidentally with 
the end of the first period (within the meaning as- 
signed in the definition “first term shared-use-equip- 
ment” in subsection (9)) or the second period (within 
the meaning assigned in the definition “second term 
shared-use-equipment” in subsection (9)) in respect of 


first term  shared-use-equipment, or second term. 


shared-use-equipment, respectively, of the taxpayer 1s 
deemed. to be '/4 of the capital cost of the equipment 
determined after the application of subsection (11.6) in 
accordance with the following rules: 


(i) the capital cost to the taxpayer shall be com- 
puted as if no amount were added thereto because 
of section 21, and 


(ii) the capital cost to the taxpayer is determined 
without reference to subsections 13(7.1) and (7.4). 


Related Provisions: 12(1)(x)(vi) — Income inclusion from reimburse- 
ment or assistance; 127(11.6) — Non-arm’s length costs; 127(18) — Re- 
duction of qualified expenditures. 


History: Subsec. 127(11.5) added by 1996, c. 21, subsec. 30(24), applica- 
ble to taxation years that begin after 1995. 


(11.6) Non-arm’s length costs — For the purpose of 
subsection (11.5), where 


(a) a taxpayer would, if this Act were read without ref- 
erence to subsection (26), incur at any time an expen- 
diture as consideration for a person or partnership (re- 
ferred to in this subsection as the “supplier”) rendering 
a service (other than a service rendered by a person as 
an employee of the taxpayer) or providing a property 
to the taxpayer, and 


(b) at that time the taxpayer does not deal at arm’s 
length with the supplier, 


S.127(11.7) adj 


the amount of the expenditure incurred by the taxpayer 
for the service or property and the capital cost to the tax- 
payer of the property are deemed to be 


(c) in the case of a service rendered to the taxpayer, 
the lesser of ; 


(1) the amount of the expenditure otherwise in- 
curred by the taxpayer for the service, and 


(ii) the adjusted service cost to the supplier of ren- 
dering the service, and 


(d) in the case of a property sold to the taxpayer, the 
lesser of 


(i) the capital cost to the taxpayer of the property 
otherwise determined, and 


(11) the adjusted selling cost to the supplier of the 
property. | 
Related Provisions: 12(1)(x)(vi) — Income inclusion from reimburse- 
ment or assistance; 127(11.7) — Meaning of adjusted selling cost, and ad- 
justed service cost; 127(11.8) — Interpretation; 127(24) — Exclusion 
from qualified expenditure. 


History: Subsec. 127(11.6) added by 1996, c. 21, subsec. 30(24), applica- 
ble to expenditures incurred in taxation years that begin after 1995. 


(11.7) Definitions — The definitions in this subsection 
apply in this. subsection and subsection (11.6). 


‘adjusted selling cost’ to a person or partnership (re- 
ferred to in this definition as the “supplier’) of a property 
is the amount determined by the formula 


A-B 
where 
A is 
(a) where the property is purchased from another 


person or partnership with which the supplier does 
not deal at arm’s length, the lesser of 


(1) the cost to the supplier of the property, and 


(ii) the adjusted selling cost to the other person 
or partnership of the property, and 


(b) in any other case, the cost to the supplier of the 
property, 
and for the purpose of paragraph (b), 


(c) where part of the cost to a supplier of a particu- 
lar property is attributable to another property ac- 
quired by the supplier from a person or partnership 
with which the supplier does not deal at arm’s 
length, that part of the cost is deemed to be the 
lesser of 


(1) the amount of that part of the cost otherwise 
determined, and 


(ii) the adjusted selling cost to the person or the 
partnership of the other property, 


(d) where part of the cost to a supplier of a pro- 
perty is attributable to a service (other than a ser- 
vice rendered by a person as an employee of the 
supplier) rendered to the supplier by a person or 
partnership with which the supplier does not deal at 
arm’s length, that part of the cost is deemed to be 
the lesser of 


(i) the amount of that part of the cost otherwise 
determined, and 


(i1) the adjusted service cost to the person or 
partnership of rendering the service, and 


(e) no part of the cost to a supplier of a property 
that is attributable to remuneration based on profits 
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or a bonus paid or payable to an employee of the 
supplier shall be included, and 


Bis the total of all amounts each of which is the amount 
of government assistance or non-government assis- 
tance that can reasonably be considered to be in re- 
spect of the property and that the supplier has re- 
ceived, is entitled to receive or can reasonably be 
expected to receive. 


Related Provisions: 127(11.8) — Interpretation; 257 — Formula can- 
not calculate to less than zero. 


‘adjusted service cost” to a person or partnership (re- 
ferred to in this definition as the “supplier”) of rendering 
a particular service is the amount determined by the 
formula: 


A=B=-C=-D-E 
where 


A is the cost to the supplier of rendering the particular 
service, 
Bis the total of all amounts each of which is the amount, 
if any, by which 
(a) the cost to the supplier for a service (other than 
a service rendered by a person as an employee of 
the supplier) rendered by a person or partnership 
that does not deal at arm’s length with the supplier 
to the extent that the cost is incurred for the pur- 
pose of rendering the particular service 


exceeds 


(b) the adjusted service cost to the person or part- 
nership referred to in paragraph (a) of rendering the 
service referred to in that paragraph to the supplier, 


Cis the total of all amounts each of which is the amount, 
if any, by which 


(a) the cost to the supplier of a property acquired 
by the supplier from a person or partnership that 
does not deal at arm’s length with the supplier 


exceeds 


(b) the adjusted selling cost to the person or part- 
nership referred to in paragraph (a) of the property, 


to the extent that the excess relates to the cost of ren- 
dering the particular service, 


D is the total of all amounts each of which is remunera- 
tion based on profits or a bonus paid or payable to an 
employee of the supplier to the extent that it is in- 
cluded in the cost to the supplier of rendering the par- 
ticular service, and 


E is the total of all amounts each of which is government 
assistance or non-government assistance that can rea- 
sonably be considered to be in respect of rendering the 
particular service and that the supplier has received, is 
entitled to receive or can reasonably be expected to 
receive; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 127(11.7) added by 1996, c. 21, subsec. 30(24), applica- 
ble to expenditures incurred in taxation years that begin after 1995. 


(11.8) Interpretation for non-arm’s length costs — 
For the purposes of this subsection and subsections (11.6) 
and (11.7), 


(a) the cost to a person or partnership (referred to in 
this paragraph as the “supplier”) of rendering a service 
or providing a property to another person or partner- 
ship (referred to in this paragraph as the “recipient’”) 
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with which the supplier does not deal at arm’s length 
does not include, 


(i) where the cost to the recipient of the service 
rendered or property provided by the supplier 
would, but for this paragraph, be a cost to the re- 
cipient incurred in rendering a particular service or 
providing a particular property to a person or part- 
nership with which the recipient does not deal at 
arm’s length, any expenditure of the supplier to the 
extent that it would, if it were incurred by the re- 
cipient in rendering the particular service or pro- 
viding the particular property, be excluded from a 
cost to the recipient because of this paragraph, and 


(ii) in any other case, any expenditure of the sup- 
plier to the extent that it would, 1f it were incurred 
by the recipient, not be a qualified expenditure of 
the recipient; 


(b) paragraph 69(1)(c) does not apply in determining 
the cost of a property; and 


(c) the leasing of a property is deemed to be the ren- 
dering of a service. 


History: Subsec. 127(11.8) added by 1996, c. 21, subsec. 30(24), applica- 
ble to expenditures incurred in taxation years that begin after 1995. 


(12) Interpretation — For the purposes of subsection 
13(7.1), where, pursuant to a designation or an allocation 
from a trust or partnership, an amount is required by sub- 
section (7) or (8) to be added in computing the investment 
tax credit of a taxpayer at the end of the taxpayer’s taxa- © 
tion year, the portion thereof that can reasonably be con- 
sidered to relate to depreciable property shall be deemed 
to have been received by the partnership or trust, as the 
case may be, at the end of its fiscal period in respect of 
which the designation or allocation was made as assis- 
tance from a government for the acquisition of deprecia- 
ble property. 


(12.1) Idem — For the purposes of section 37, where, 
pursuant to a designation or an allocation from a trust or 
partnership, an amount is required by subsection (7) or (8) 
to be added in computing the investment tax credit of a 
taxpayer at the end of the taxpayer’s taxation year, the 
portion thereof that may reasonably be regarded as relat- 
ing to expenditures of a current nature in respect of scien- 
tific research and experimental development that are qual- 
ified expenditures shall, at the end of the fiscal period of 
the trust or partnership, as the case may be, in respect of 
which the designation or allocation was made, reduce the 
total of such expenditures of a current nature as may be 
claimed by the trust or partnership in respect of scientific 
research and experimental development. 


(12.2) Idem — For the purposes of paragraphs 53(2)(c), 
(h) and (k), where in a taxation year a taxpayer has de- 
ducted under subsection (5) an amount that may reasona- 
bly be regarded as attributable to amounts included in 
computing the investment tax credit of the taxpayer at the 
end of the year in respect of property acquired, or an ex- 
penditure made, in a subsequent taxation year, the tax- 
payer shall be deemed to have made the deduction under 
that subsection in that subsequent taxation year. 


(12.3) Idem — For the purposes of the determination of J 
in the definition “cumulative Canadian exploration ex- 
pense” in subsection 66.1(6), where, pursuant to a desig- 
nation by a trust, an amount is required by subsection (7) 
to be added in computing the investment tax credit of a 
taxpayer at the end of the taxpayer’s taxation year, the 
portion thereof that can reasonably be considered to relate 
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to a qualified Canadian exploration expenditure of the 
trust for a taxation year shall be deemed to have been re- 
ceived by the trust at the end of its taxation year in respect 
of which the designation was made as assistance from a 
government in respect of that expenditure. 

Related Provisions: 248(16), (16.1) —GST or QST input tax 


credit/refund and rebate; 248(18), (18.1) — GST or QST — repayment of 
input tax credit or refund. 


(13) Agreement to transfer qualified expendi- 
tures — Where a taxpayer (referred to in this subsection 
and subsections (15) and (16) as the “‘transferor”) and an- 
other taxpayer (referred to in this subsection and subsec- 
tion (15) as the “‘transferee’’) file with the Minister an 
agreement or an amended agreement in respect of a par- 
ticular taxation year of the transferor, the least of 


(a) the amount specified in the agreement for the pur- 
pose of this subsection, 


(b) the amount that but for the agreement would be the 
transferor’s SR&ED qualified expenditure pool at the 
end of the particular year, and 


(c) the total of all amounts each of which is an amount 
that, if the transferor were dealing at arm’s length with 
the transferee, would be a contract payment 


(i) for the performance of scientific research and 
experimental development for, or on behalf of, the 
transferee, 


(ii) that is paid by the transferee to the transferor on 
or before the day that is 180 days after the end of 
the particular year, and 


(111) that would be in respect of 
(A) a qualified expenditure that 


(1) would be incurred by the transferor in the 
particular year (if this Act were read without 
reference to subsections (26) and 78(4)) in 
respect of that portion of the scientific re- 
search and experimental development that 
was performed at a time when the transferor 
did not deal at arm’s length with the trans- 
feree, and 


(II) is paid by the transferor on or before the 
day that is 180 days after the end of the par- 
ticular year, or 


(B) an amount added because of this subsection 
to the transferor’s SR&ED qualified expendi- 
ture pool at the end of the particular year where 
the amount is attributable to an expenditure in 
respect of the scientific research and experi- 
mental development 


is deemed to be 


(d) an amount determined in respect of the transferor 
for the particular year for the purpose of determining 
the value of C in the definition “SR&ED qualified ex- 
penditure pool” in subsection (9), and 


(e) an amount determined in respect of the transferee 
for the transferee’s first taxation year that ends at or 
after the end of the particular year for the purpose of 
determining the value of B in the definition “SR&ED 
qualified expenditure pool” in subsection (9), 


and where the total of all amounts each of which is an 
amount specified in an agreement filed with the Minister 
under this subsection in respect of a particular taxation 
year of a transferor exceeds the amount that would be the 
transferor’s SR&ED qualified expenditure pool at the end 
of the particular year if no agreement were filed with the 
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Minister in respect of the particular year, the least of the 
amounts determined under paragraphs (a) to (c) in respect 
of each such agreement is deemed to be nil. 

Related Provisions: 37(1)(e)(iii) Reduced SR&ED deduction; 
127(8)(a) — Partnership not a person for purposes of this subsection; 
127(14) — Identification of amounts transferred as current or capital; 
127(15) — Filing requirements; 127(16) — Anti-avoidance; 127(17) — 
Assessment of other years to take agreement into account; 127(29) — Re- 
capture of ITC of allocating taxpayer. 


History: Subsec. 127(13) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


Selected Cases [former subsec. 127(13)]: 4/0285 Ontario Ltd. v. 
MNR, [1985] 1 C.T.C. 2377 (TCC) (Taxpayer corporation can rely on 
confirmed Department of Employment and Immigration information when 
hiring employees to qualify for employment tax credits). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


Forms: T1146: Agreement to transfer qualified expenditures incurred re 
SR&ED contracts carried on in Canada. 


(14) 
Where 
(a) a transferor and a transferee have filed an agree- 


ment under subsection (13) in respect of a taxation 
year of the transferor, 


Identification of amounts transferred — 


(b) the agreement includes a statement identifying the 
amount specified in the agreement for the purpose of 
subsection (13), or a part of that amount, as being re- 
lated to 


(i) a particular qualified expenditure included in 
the value of A in the formula in the definition 
“SR&ED qualified expenditure pool” in subsection 
(9) for the purpose of determining the transferor’s 
SR&ED qualified expenditure pool at the end of 
the year, or 


(11) a particular amount included in the value of B 
in the formula in that definition for the purpose of 
determining the transferor’s SR&ED qualified ex- 
penditure pool at the end of the year that is deemed 
by paragraph (d) to be a qualified expenditure, and 


(c) the total of all amounts so identified in agreements 
filed by the transferor under subsection (13) as being 
related to the particular expenditure or the particular 
amount does not exceed the particular expenditure or 
the particular amount, as the case may be, 


for the purposes of this section (other than the description 
of A in the definition “SR&ED qualified expenditure 
pool” in subsection (9)) and section 127.1, 


(d) the amount so identified that is included in the 
value of B in the formula in that definition for the pur- 
pose of determining the transferee’s SR&ED qualified 
expenditure pool at the end of the taxation year of the 
transferee is deemed to be a qualified expenditure ei- 
ther of a current nature or of a capital nature, incurred 
by the transferee in that year, where the particular ex- 
penditure or the particular amount was an expenditure 
of a current nature or of a capital nature, as the case 
may be, and 


(e) except for the purpose of paragraph (b), the amount 
of the transferor’s qualified expenditures of a current 
nature incurred in the taxation year of the transferor in 
respect of which the agreement is made is deemed not 
to exceed the amount by which the amount of such ex- 
penditures otherwise determined exceeds the total of 
all amounts identified under paragraph (b) by the 
transferor in agreements filed under subsection (13) in 
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respect of the year as being related to:expenditures of 
a current nature. 


History: Subsec. 127(14) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(15) Invalid agreements — An agreement or amended 
agreement referred to in subsection (13) between a trans- 
feror and a transferee is deemed not to have been filed 
with the Minister for the purpose of that subsection where 


(a) it is not in prescribed form; 
(b) it is not filed 


(i) on or before the transferor’s filing-due date for 
the particular taxation year to which the agreement 
relates, 


(11) in the period within which the transferor may 
serve a notice of objection to an assessment of tax 
payable under this Part for the particular year, or 


(ii1) in the period within which the transferee may 
serve a notice of objection to an assessment of tax 
payable under this Part for its first taxation year 
that ends at or after the end of the transferor’s par- 
ticular year; 


(c) it is not accompanied by, 


(i) where the transferor is a corporation and its di- 
rectors are legally entitled to administer its affairs, 
a certified copy of their resolution authorizing the 
agreement to be made, 


(i1) where the transferor is a corporation and its di- 
rectors are not legally entitled to. administer its af- 
fairs, a certified copy of the document by which the 
person legally entitled to administer its affairs au- 
thorized the agreement to be made, 


(111) where the transferee is a corporation and its di- 
rectors are legally entitled to administer its affairs, 
a certified copy of their resolution authorizing the 
agreement to be made, and 


(iv) where the transferee is a corporation and its di- 
rectors are not legally entitled to administer its af- 
fairs, a certified copy of the document by which the 
person legally entitled to administer its affairs au- 
thorized the agreement to be made; or 


(d) an agreement, amending the agreement has been 
filed in accordance with subsection (13) and this sub- 
section, except where subsection (16) applies to the 
original agreement. 


History: Subsec. 127(15) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(16) Non-arm’s length parties — Where a taxpayer 
does not deal at arm’s length with another taxpayer as a 
result of a transaction, event or arrangement, or a Series of 
transactions or events, the principal purpose of which can 
reasonably be considered to have been to. enable the tax- 
payers to enter into an agreement referred to in subsection 
(13), for the purpose of paragraph (13)(e) the least of the 
amounts determined under paragraphs (13)(a) to (c) in re- 
spect of the agreement is deemed to be nil. 


Related Provisions: 248(10) — Series of transactions. 


History: Subsec. 127(16) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(17) Assessment — Notwithstanding — subsections 
152(4) and (5), such assessment of the tax, interest and 
penalties payable by any taxpayer in respect of any taxa- 
tion year that began before the day an agreement or 
amended agreement is filed under subsection (13) or (20) 
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shall be made as is necessary to take into account the 
agreement or the amended agreement. 


History: Subsec. 127(17) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


Former subsec. 127(17) repealed by 1994, c. 8, subsec. 15(13), applicable 
to taxation years that begin after 1993. Subsec. (17) formerly read: 


(17) Definition of “tax otherwise payable” — In this section, “tax 
otherwise payable” by a taxpayer under this Part for a taxation year 
means the amount that would, but for subsection (5) and sections 
120.1 and 120.2, be the tax payable by the taxpayer under this Part 
for the year. , 


(18) Reduction of qualified expenditures — Where 
on or before the filing-due date for a taxation year of a 
person or partnership (referred to in this subsection as the 
“taxpayer’) the taxpayer has received, is entitled to re- 
ceive or can reasonably, be expected to receive a particu- 
lar amount that is government assistance, non-govern- 
ment assistance or a contract payment that can reasonably 
be considered to be in respect of scientific research and 
experimental development, the amount by which the par- 
ticular amount exceeds all amounts applied for preceding 
taxation years under this subsection or subsection (19) or 
(20) in respect of the particular amount shall be applied to 
reduce the taxpayer’s qualified expenditures otherwise in- 
curred in the year that can reasonably be considered to be 
in respect of the scientific research and experimental 
development. 

Related Provisions: 127(9)‘‘investment tax credit”(e.1)(iv), 127(9)“in- 
vestment tax credit’(e.2)(ii) — Inclusion in ITC; 127(9)“qualified expen- - 
diture’(h) — Exclusion from qualified expenditure; 127(10.7)(c), (d) — 
Further addition to ITC; 127(11.5) — Adjustments to qualified expendi- 
tures; 127(21) — Failure to allocate; 127(23) — Partnership’s taxation 
year and filing-due date. 


History: Subsec. 127(18) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(19) Reduction of qualified expenditures — Where 
on or before the filing-due date for a taxation year of a 
person or partnership (referred to in this subsection as the 
“recipient’”) the recipient has received, is entitled to re- 
ceive or can reasonably be expected to receive a particu- 
lar amount that is government assistance, non-govern- 
ment assistance or a contract payment that can reasonably 
be considered to be in respect of scientific research and 
experimental development and the particular amount ex- 
ceeds the total of 


(a) all amounts applied for preceding taxation years 
under this subsection or subsection (18) or (20) in re- 
spect of the particular amount, 


(b) the total of all amounts each of which would be a 
qualified expenditure that is incurred in the year by the 
recipient and that can reasonably be considered to be 
in respect of the scientific research and experimental 
development if subsection (18) did not apply to the 
particular amount, and 


(c) the total of all amounts each of which would, but 
for the application of this subsection to the particular 
amount, be a qualified expenditure 


(i) that was incurred by a person or partnership in a 
taxation year of the person or partnership that en- 
ded in the recipient’s taxation year, and 


(i1) that can reasonably be considered to be in re- 
spect of the scientific research and experimental 
development to the extent that it was performed by 
the person or partnership at a time when the person 
or partnership was not dealing at arm’s length with 
the recipient, 
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the particular amount shall be applied to reduce each 
qualified expenditure otherwise determined that is re- 
ferred to in paragraph (c). 

Related Provisions: 127(9)‘investment tax credit”(e.1)(iv), 127(9)‘in- 
vestment tax credit”(e.2)(ii) — Inclusion in ITC; 127(9)“qualified expen- 
diture’’(h) — Exclusion from qualified expenditure; 127(21) — Failure to 
allocate; 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec. 127(19) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(20) Agreement to allocate — Where 


(a) on or before the filing-due date for a taxation year 
of a person or partnership (referred to in this subsec- 
tion and subsection (22) as the “taxpayer”) the tax- 
payer has received, is entitled to receive or can reason- 
ably be expected to receive a particular amount that is 
government assistance, non-government assistance or 
a contract payment that can reasonably be considered 
to be in respect of scientific research and experimental 
development, 


(b) subsection (19) does not apply to the particular 
amount in respect of the year, and 


(c) the taxpayer and a person or partnership (referred 
to in this subsection and subsection (22) as the “‘trans- 
feree”) with which the taxpayer does not deal at arm’s 
length file an agreement or amended agreement with 
the Minister, 


the lesser of 
(d) the amount specified in the agreement, and 


(e) the total of all amounts each of which would, but 
for the agreement, be a qualified expenditure 


(i) that was incurred by the transferee in a particu- 
lar taxation year of the transferee that ended in the 
taxpayer’s taxation year, and 


(11) that can reasonably be considered to be in re- 
spect of the scientific research and experimental 
‘development to the extent that it was performed by 
the transferee at a time when the transferee was not 
dealing at arm’s length with the taxpayer 


shall be applied to reduce the qualified expenditures oth- 
erwise determined that are described in paragraph (e). 

Related Provisions: 127(9)‘investment tax credit’(e.1){iv), (e.2)(@1) — 
Inclusion in ITC; 127(9)qualified expenditure”(h) — Exclusion from 
qualified expenditure; 127(17) — Assessment of other years to take agree- 
ment into account; 127(21)— Failure to allocate; 127(22) — Filing re- 
quirements; 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec. 127(20) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


Forms: T1145: Agreement to allocate assistance between persons not 
dealing at arm’s length for SR&ED expenditures carried on in Canada. 


(21) Failure to allocate — Where on or before the fil- 
ing-due date for a taxation year of a person or partnership 
(referred to in this subsection as the “recipient”) the recip- 
ient has received, is entitled to receive or can reasonably 
be expected to receive a particular amount that is govern- 
ment assistance, non-government assistance or a contract 
payment that can reasonably be considered to be in re- 
spect of scientific research and experimental development 
and subsection (19) does not apply to the particular 
amount in respect of the year, the lesser of 
(a) the total of all amounts each of which is a qualified 
expenditure 
(i) that was incurred by a particular person or part- 
nership in a taxation year of the particular person 
or partnership that ended in the recipient’s taxation 
year, and 
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(11) that can reasonably be considered to be in re- 
spect of the scientific research and experimental 
development to the extent that it was performed by 
the particular person or partnership at a time when 
the particular person or partnership was not dealing 
at arm’s length with the recipient, and 


(b) the amount, if any, by which the particular amount 
exceeds the total of amounts applied for the year and 
preceding taxation years under subsection (18), (19) or 
(20) in respect of the particular amount 


is deemed for the purposes of this section to be an amount 
of government assistance received at the end of the partic- 
ular year by the particular person or partnership in respect 
of the scientific research and experimental development. 


Related Provisions: 127(23) — Partnership’s taxation year and filing- 
due date. 


History: Subsec. 127(21) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(22) Invalid agreements — An agreement or amended 
agreement referred to in subsection (20) between a tax- 
payer and a transferee is deemed not to have been filed 
with the Minister where 


(a) it is not in prescribed form; 
(b) it is not filed 


(i) on or before the taxpayer’s filing-due date for 
the particular taxation year to which the agreement 
relates, 


(ii) in the period within which the taxpayer may 
serve a notice of objection to an assessment of tax 
payable under this Part for the particular year, or 


(111) in the period within which the transferee may 
serve a notice of objection to an assessment of tax 
payable under this Part for its first taxation year 
that ends at or after the end of the taxpayer’s par- 
ticular year; 


(c) it is not accompanied by, 


(i) where the taxpayer is a corporation and its di- 
rectors are legally entitled to administer its affairs, 
a certified copy of their resolution authorizing the 
agreement to be made, 


(11) where the taxpayer is a corporation and its di- 
rectors are not legally entitled to administer its af- 
fairs, a certified copy of the document by which the 
person legally entitled to administer its affairs au- 
thorized the agreement to be made, 


(111) where the transferee is a corporation and its di- 
rectors are legally entitled to administer its affairs, 
a certified copy of their resolution authorizing the 
agreement to be made, and 


(iv) where the transferee is a corporation and its di- 
rectors are not legally entitled to administer its af- 
fairs, a certified copy of the document by which the 
person legally entitled to administer its affairs au- 
thorized the agreement to be made; or 


(d) an agreement amending the agreement has been 
filed in accordance with subsection (20) and _ this 
subsection. 
Related Provisions: 127(23) — Partnership’s taxation year and filing- 
due date. 
History: Subsec. 127(22) added by 1996, c, 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(23) Partnership’s taxation year — For the purposes 
of subsections (18) to (22), the taxation year of a partner- 
ship is deemed to be its fiscal period and its filing-due 
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date for a taxation year is deemed to be the day that 
would be its filing-due date for the year if it were a 
corporation. 


History: Subsec. 127(23) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(24) 
Where 


(a) a person or partnership (referred to in this subsec- 
tion as the “first person”) does not deal at arm’s length 
with another person or partnership (referred to in this 
subsection as the “second person’), 


Exclusion from qualified expenditure — 


(b) there is an arrangement under which an amount is 
paid or payable by the first person to a person or part- 
nership with which the first person deals at arm’s 
length and an amount is received or receivable by the 
second person from a person or partnership with 
which the second person deals at arm’s length, and 


(c) one of the main purposes of the arrangement can 
reasonably be considered to be to cause the amount 
paid or payable by the first person to: be a qualified 
expenditure, 


the amount paid or payable by the first person is deemed 
not to be a qualified expenditure. 


Related Provisions: 127(11.6) — Non-arm’s length costs. 


History: Subsec. 127(24) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


(25) Deemed contract payment — Where 


(a) a person or partnership (referred to in this subsec- 
tion as the “first person”) deals at arm’s length with 
another person or partnership (referred to in this sub- 
section as the “second person’), 


(b) there is an arrangement under which an amount is 
paid or payable by the first person to a person or part- 
nership (other than the second person) and a particular 
amount is received or receivable in respect of scien- 
tific research and experimental development by the 
second person from a person or partnership that is not 
a taxable supplier in respect of the particular amount, 
and 


(c) one of the main purposes of the arrangement can 
reasonably be considered to be to cause the amount re- 
ceived or receivable by the second person not to be a 
contract payment, 


the amount received or receivable by the second person is 
deemed to be a contract payment in respect of scientific 
research and experimental development. 


History: Subsec. 127(25) added by 1996, c. 21, subsec. 30(25), applicable 
to taxation years that begin after 1995. 


Application Policies: SR&ED 2002-03: Taxable supplier rules. 


(26) Unpaid amounts — For the purposes of subsec- 
tions (5) to (25) and section 127.1, a taxpayer’s expendi- 
ture described in paragraph 37(1)(a) that is unpaid on the 
day that is 180 days after the end of the taxation year in 
which the expenditure is otherwise incurred is deemed 


(a) not to have been incurred in the year; and 


(b) to be incurred at the time it is paid. 


Related Provisions: 127(11.6) — 
Recapture of ITC. 


History: Subsec. 127(26) added by 1996, c. 21, subsec. 30(25), applicable 
to amounts that are incurred at any time, except that it does not apply to 
amounts that are paid on or before September 18, 1996. 


Non-arm’s length costs; 127(27) — 


- fee the proceeds of disposition of the particular property (¢ (or 
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(27) Recapture of investment tax credit — Where 


(a) a taxpayer acquired a particular property from a 
person or partnership in a taxation year of the taxpayer 
or in any of the 10 preceding taxation years, 


(b) the cost of the particular property was a qualified 
expenditure to the taxpayer, 


(c) the cost of the particular property is included in an 
amount, a percentage of which can reasonably be con- 
sidered to be included in computing the taxpayer’s in- 
vestment tax credit at the end of the taxation year, and 


Proposed Amendment — 127(27)(b), (c) 


_ (b) the cost, or a portion of the cost, of the particular 

_ property was a qualified expenditure, or would if this 
- Act were read without reference to’ ‘subsection: (26) 
_ be a qualified expenditure, to the taxpayer, : 


__(c) the cost, or the portion. of the cost, of the particu- _ 
lar property is included, or would if this. Act were - 

read without reference to subsection (26) be in- 

cluded, in an amount, a percentage of which can rea- 

_ sonably be considered to be included in computing 

the taxpayer’ s investment tax credit at dee end of the 
- taxation year, and — ea 


Application: The February Op 2004 draft iegibldie \sbbsect 6607), 
will amend paras. 127(27)(b) and (c) to read as above, applicable to dis- 


positions and conversions that occur after December 20, 2002. 


Technical | Notes (December 20, 2002): Subsection L 
127027) provides for the recapture of investment tax credits i in 
respect of property used for scientific research and experimen- 
tal development (SR&ED) where the property is sold or con- _ 
verted to commercial use. This recapture is effected by way of 


an addition to tax payable of an amount equal to the lesser of — 


_ © the amount that can reasonably be considered to have been © 
included in the taxpayer’s investment tax credit in respect _ 
of the particular property (i.e., the amount that is obtained 
by multiplying the amount of ‘the. qualified expenditure ‘by 
‘the Mme rate that applied to that expenditure), and 


° the amount that is obtained by multiplying - ‘the Six rate 
~ (that applied to the qualified expenditure) by, a. 


of property that incorporates the Particular Pope L. 


-arm’s” length with the “taxpayer. 


(See ‘para ra 
pa, : 


~ property i the pike. pas at tac time oe i 
_ version or disposition. (See. paragraph 127 CANS 


Concern has been expressed about the application of subsec jon 
127(27) in the context of shared-use equipment, only a 
50% of the cost of which is a “qualified expenditure” u 

subsection 127(9) because of subsection 127(11 a 
cern is illustrated by the one bes Se — 


Example: 


* Year |: ‘Taxpayer acquires ees use equipment ie $100. . 
The Tr rate is 20% and the taxpayer claims an ITC for 
first term shared-use-equipment of $5 (20% x «$25 [hs of its | 
$100 cost under paragraph 1270 SO). oF 

_¢ Year 2: Taxpayer claims an ITC for second term shared- 
_-use-equipment of $5 (20% x $25 [ss of its a cost under 
paragraph 127(11.5)(c))). 4. ‘ 


* Year 4: Taxpayer sells the property i $80. 
e Recapture under subsection 127(27): 
$10 being the lesser of: 


* $10 (20% x $100. x 50%. because the property is eae 
term shared-use-equipment), and 


¢ $16 (20% x $80 proceeds of disputed) 
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However, in this example the $16 amount should be $8 given 
that only a portion (50%) of the cost of the second term shared- 
use-equipment is a qualified expenditure. As well, the govern- 
ment is concerned that subsection 127(27) should apply where 
the disposition or conversion relates to property acquired pur-— 


suant to an expenditure that would have been a qualified ex- _ 
penditure incurred in a taxation year but for the Lees aof 


the 180-day-unpaid-amount rule in subsection 127(26). 


To address these concerns, subsection eS) is amended i in 
four respects. 


First, paragraphs 127(27)(b) and (c) are maaended to refer to he 
“cost, or a portion of the cost, of the particular property” in- 
stead of to the “cost of the particular Prof arty”. 


Second, paragraphs 127(27)(b) and (c) are ‘amended to provide 
that the reference therein to a qualified expenditure included in 
a taxpayer's investment tax credit be read without referesice to 
subsection 127(26) relating to unpaid amounts. . 


(d) in the year and after February 23, 1998, the tax- 
payer converts to commercial use, or disposes of with- 
out having previously converted to commercial use, 
the particular property or another property that incor- 
porates the particular property, 


there shall be added to the taxpayer’s tax otherwise paya- 
ble under this Part for the year the lesser of the amount 
that can reasonably be considered to be included in ‘com- 
puting the taxpayer’s investment tax credit in respect of 
the particular property and the amount that is the percent- 
age (described in paragraph (c)) of 
(e) if the particular property or the other property is 
disposed of to a person who deals at arm’s length with 
the taxpayer, the proceeds of disposition of that pro- 
perty, and 


(f) in any other case, the fair market value of the par- 
ticular property or the other property at the time of the 
conversion or disposition. 


Proposed Amendment — 127(27) after (d) 


there shall be added to the taxpayer’s tax otherwise — 
payable under this Part for the year the lesser of _ 


(e) the amount that can reasonably be poneieed to 
be included in the taxpayer’s investment tax credit at 
the end of any taxation year, or that would be so in- 
cluded if this Act were read without reference to 
subsection (26), in respect of the ed property, 
and — 


(f) the aTROUE that is the percentage that is the sum 
of any percentage described in paragraph (c) of 


(i) in the case where the particular property or the 
other property is disposed of to a person who 
deals at arm’s length with the taxpayer, 


(A) the proceeds of disposition of the pro- 
perty, if the property _ 
(I) is the particular property and is neither 
first term shared-use equipment nor second - 
term shared-use equipment, or 


(II) is the other property, 
(B) 25% of the proceeds of disposition of the 
property, if the property is the particular pro- 


perty, is first term shared-use equipment and 
is not second term shared-use equipment, and 
(C) 50% of the proceeds of disposition of the 
property, if the property is the particular pro- 
perty and is second term shared-use equip- 
ment, and 


S. 127(28)(c) 


(ii) in the case where the particular property or 

_ the other property is converted to commercial use 
or is disposed of to a person who does not deal at 
arm’s length with the taxpayer, 


| CA) the fair ae vebue sh the Pen: if 
the property 


(I) is the ee tas property and is neither 
first term shared-use equipment nor second 
term shared-use nite tients or 


| es the other property, ie 


 (B) 25% of the fair market value of the pro- 
_ perty at the time of its conversion or disposi- 
tion, if the particular property is first term 
-shared-use equipment and is not second term 

_ Shared-use equipment, and oo oe 


(C) 50% of he fair market of the raniy al. 
_ the tme of its conversion or disposition, if the 
Oo particular PROPERLY is arene: term shared-use 
equipment. — : 
Application’ The February. 7, 2004 draft legiciedion, subsec. 66(8), 
will amend the portion of subsee. 127(27) after para. (d) to read as 


above, applicable to dispositions. and conversions s that occur after De-., 
cember 20, 2002. 


Technical Notes (becagnber 20, , 2002): Third, conse- 
quential fee are ve to the wording between paragraphs 


the “lesser of” formula | ‘is: iioved to new paragraph 127(27)(e). 
The second of these two amounts is described in amended par- 
agraph 127(27)(f), which _Gombinss, former paragraphs 
127(27)(e) and (f). 


Fourth, paragraph 12727), Sih combines | ents 
paragraphs 127(27) (e) and (f), is changed to account for cir- 
cumstances where the property that is disposed of or converted 
is first term Baaredeuse Cipinen or second term shared-use- 
equipment. _ 


Related Provisions: 37(1)(c.2) — Deduction allowed in subsequent 
year; 127(28) — Recapture of ITC of partnership; 127(29) — Recapture 
of ITC of allocating taxpayer; 127(32) — Meaning of “cost of the particu- 
lar property”; 127(33)—No application to certain non-arm’s length 
transfers. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit; SR&ED 2002-02R: Experimental production and commercial pro- 
duction with experimental development work — allowable SR&ED 
expenditures. 


(28) Recapture of investment tax credit of part- 
nership — For the purpose of computing the amount de- 
termined under subsection (8) in respect of a partnership 
at the end of a particular fiscal period, where 


(a) a particular property, the cost of which is a quali- 
fied expenditure, is acquired by the partnership from a 
person or partnership in the particular fiscal period or 
in any of the 10 preceding fiscal periods of the 
partnership, 


(b) the cost of the particular property is included in an 
amount, a percentage of which can reasonably be con- 
sidered to have been included in computing the 
amount determined under subsection (8) in respect of 
the partnership at the end of a fiscal period, and 


(c) in the particular fiscal period and after February 
23, 1998, the partnership converts to commercial use, 
or disposes of without having previously converted to 
commercial use, the particular property or another pro- 
perty that incorporates the particular property, 
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there shall be deducted in computing the amount deter- 
mined under subsection (8) in respect of the partnership at 
the end of the particular fiscal period the lesser of 


(d) the amount that can reasonably be considered to 
have been included in respect of the particular pro- 
perty in computing the amount determined under sub- 
section (8) in respect of the partnership, and 


(e) the percentage (described in paragraph (b)) of 


(1) where the particular property or the other pro- 
perty is disposed of to a person who deals at arm’s 
length with the partnership, the proceeds of dispo- 
sition of that property, and 


(ii) in any other case, the fair market value of the 
particular property or the other property at the time 
of the conversion or disposition. 

Related Provisions: 127(30) — Addition to tax where ITC goes nega- 


tive; 127(32) — Meaning of “cost of the particular property”; 127(33) — 
No application to certain non-arm’s length transfers. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit; SR&ED 2002-02R: Experimental production and commercial pro- 
duction with experimental development work — allowable SR&ED 
expenditures. 


(29) Recapture of investment tax credit of 
allocating taxpayer — Where 


(a) a taxpayer acquired a particular property from a 
person or partnership in a taxation year or in any of 
the 10 preceding taxation years, 


(b) the cost of the particular property was a qualified 
expenditure to the taxpayer, 


(c) all or part of the qualified expenditure can reasona- 
bly be considered to have been the subject of an agree- 
ment made under subsection (13) by the taxpayer and 
another taxpayer (in this subsection referred to as the 
“transferee’’), and 


(d) in the year and after February 23, 1998, the tax- 
payer converts to commercial use, or disposes of with- 
out having previously converted to commercial. use; 
the particular property or another property that incor- 
porates the particular property, 


there shall be added to the taxpayer’s tax otherwise paya- 
ble under this Part for the year the lesser of 


(e) the amount that can reasonably be considered to 
have been included in computing the transferee’s in- 
vestment tax credit in respect of the qualified expendi- 
ture that was the subject of the agreement, and 


(f) the amount determined by the formula 


AxB-C 
where 


A is the percentage applied by the transferee in deter- 
mining its investment tax credit in respect of the 
qualified expenditure that was the subject of the 
agreement, 


B is 


(i) where the particular property or the other 
property is disposed of to a person who deals at 
arm’s length with the taxpayer, the proceeds of 
disposition of that property, and 


(ii) in any other case, the fair market value of 
the particular property or the other property at 
the time of the conversion or disposition, and 


C is the amount, if any, added to the taxpayer’s tax 
payable under subsection (27) in respect of the par- 
ticular property. 
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Related Provisions: 37(1)(c.2)— Deduction allowed in subsequent 
year; 127(32) — Meaning of “cost of the particular property”; 127(33) — 
No application to certain non-arm’s length transfers; 257 — Formula can- 
not calculate to less than zero. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit; SR&ED 2002-02R: Experimental production and commercial pro- 
duction with experimental development work — allowable SR&ED 
expenditures. 


(30) Addition to tax — Where a taxpayer is a member 
of a partnership and the total of 


(a) the total of all amounts each of which is the lesser 
of the amounts described in paragraphs (28)(d) and (e) 
in respect of a property of the partnership, and 


(b) the total of all amounts each of which is the lesser 
of the amounts described in paragraphs (35)(c) and (d) 
in respect of a property of the partnership, 


exceeds the amount that would be determined in respect 
of the partnership under subsection (8) if that subsection 
were read without reference to subsections (28) and (35), 
the portion of the excess that can reasonably be consid- 
ered to be the taxpayer’s share of the excess shall be ad- 
ded to the taxpayer’s tax otherwise payable under this 
Part for the year. 

Related Provisions: 37(1)(c.3) — Deduction allowed in subsequent 


year; 53(1)(e)(xiii) — Addition to adjusted cost base of partnership inter- 
est; 127(31) — Tiered partnership. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(31) Tiered partnership — Where a taxpayer is a 
member of a particular partnership that is a member of 
another partnership and an amount would be added to the 
particular partnership’s tax payable under this Part for the 
year pursuant to subsection (30) if the particular partner- 
ship were a person and its fiscal period were its taxation 
year, that amount is deemed to be an amount that is the 
lesser of the amounts described in paragraphs (28)(d) and 
(e), in respect of a property of the particular partnership, 
that is required by subsection (28) to be deducted in com- 
puting the amount under subsection (8) in respect of the 
particular partnership at the end of the fiscal period. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(32) Meaning of cost — For the purposes of subsec- 
tions (27), (28) and (29), “cost of the particular property” 
to a taxpayer shall not exceed the amount paid by the tax- 
payer to acquire the particular property from a transferor 
of the particular property and, for greater certainty, does 
not include amounts paid by the taxpayer to maintain, 
modify or transform the particular property. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(33) Certain non-arm’s length transfers — Subsec- 
tions (27) to (29), (34) and (35) do not apply to a taxpayer 
or partnership (in this subsection referred to as the “trans- 
feror’) that disposes of a property to a person or partner- 
ship (in this subsection and subsections (34) and (35) re- 
ferred to as the “purchaser”), that does not deal at arm’s 
length with the transferor, if the purchaser acquired the 
property in circumstances where the cost of the property 
to the purchaser would have been an expenditure of the 
purchaser described in subclause 37(8)(a)(@i)(A)CID) or 
(B)() but for subparagraph 2902(b)(iii) of the Income 
Tax Regulations. 


Related Provisions: 127(34), (35) — Recapture on disposition or con- 
version to commercial use. 


1098 


Subdivision c — Computation of Tax: All Taxpayers 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(34) Recapture of investment tax credit — Where, 
at any particular time in a taxation year and after February 
23, 1998, a purchaser (other than a partnership) converts 
to commercial use, or disposes of without having previ- 
ously converted to commercial use, a property 


(a) that was acquired by the purchaser in circum- 
stances described in subsection (33) or that is another 
property that incorporates a property acquired in such 
circumstances; and 


(b) that was first acquired, or that incorporates a pro- 
perty that was first acquired, by a person or partner- 
ship (in this subsection referred to as the “original 
user”) with which the purchaser did not deal at arm’s 
length at the time at which the purchaser acquired the 
property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the as- 
sumption that the original user had such a taxation 
year or fiscal period) or in any of the original user’s 10 
preceding taxation years or fiscal periods, 


there shall be added to the purchaser’s tax otherwise pay- 
able under this Part for the year the lesser of 


(c) the amount 


(1) included, in respect of the property, in the in- 
vestment tax credit of the original user, or 


(ii) where the original user is a partnership, that can 
reasonably be considered to have been included in 
respect of the property in computing the amount 
determined under subsection (8) in respect of the 
original user, and 


(d) the amount determined by applying the percentage 
that was applied by the original user in determining 
the amount referred to in paragraph (c) to 
(i) if the property or the other property is disposed 
of to a person who deals at arm’s length with the 
purchaser, the proceeds of disposition of that pro- 
perty, and 


(ii) in any other case, the fair market value of the 
property or the other property at the time of the 
conversion or disposition. 


Related Provisions: 37(1)(c.2) — Deduction allowed in subsequent 
year; 127(33) — No application to certain non-arm’s length transfers. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


(35) Recapture of investment tax credit — Where, 
at any particular time in a fiscal period and after February 
23, 1998, a purchaser is a partnership that converts to 
commercial use, or disposes of without having previously 
converted to commercial use, a property 


(a) that was acquired by the purchaser in circum- 
stances described in subsection (33) or that is another 
property that incorporates a property acquired in such 
circumstances, and 


(b) that was first acquired, or that incorporates a pro- 
perty that was first acquired, by a person or partner- 
ship (in this subsection referred to as the “original 
user”) with which the purchaser did not deal at arm’s 
length at the time at which the purchaser acquired the 
property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the as- 
sumption that the original user had such a taxation 
year or fiscal period) or in any of the original user’s 10 
preceding taxation years or fiscal periods, 
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there shall be deducted in computing the amount deter- 
mined under subsection (8) in respect of the purchaser at 
the end of the fiscal period the lesser of 


(c) the amount 


(i) included, in respect of the property, in the in- 
vestment tax credit of the original user, or 


(ii) where the original user is a partnership, that can 
reasonably be considered to have been included in 
respect of the property in computing the amount 
determined under subsection (8) in respect of the 
original user, and 


(d) the amount determined by applying the percentage 
that was applied by the original user in determining 
the amount referred to in paragraph (c) to 
(i) if the property or the other property is disposed 
of to a person who deals at arm’s length with the 
purchaser, the proceeds of disposition of that pro- 
perty, and 


(ii) in any other case, the fair market value of the 
property or the other property at the time of the 
conversion or disposition. 


Related Provisions: 127(30) — Addition to tax where ITC goes nega- 
tive; 127(33) — No application to certain non-arm’s length transfers. 


History [Subsecs. 127(27)—(35)]: Subsecs. 127(27) to (35) added by 
1999, c. 22, subsec. 48(2), applicable to dispositions and conversions of 
property that occur after February 23, 1998. 


Selected Cases [s. 127]: Longley v. MNR, [2000] 2 C.T.C. 382 (BC 
CA); aff’ g [1999] 3 C.T.C. 108 (BC SC) (Minister held liable for damages 
and punitive damages where acting in bad faith against legal advice 
received). 


Definitions [s. 127]: “acquired” — 256(7)-(9); ‘‘active business’ — 
248(1); “adjusted selling cost’, “adjusted service cost” — 127(11.7); “ad- 
vantage” — 248(31); “allowable capital loss” —38(b),  248(1); 
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“amount” — 127(11.6), 248(1); “annual investment tax credit limit’, “ap- 
proved project”, “approved project property” — 127(9); “arm’s length” — 
251(1); “assessment” — 248(1); “assistance” — 79(4), 125.4(5), 248(16), 
(16.1), (18), (18.1); “associated” — 256; “at-risk amount’ — 96(2.2), 
127(8.5); “available for use” — 13(27)-@2), 248(19); “bank” — 248(1); 
“beneficially interested” — 248(25); “business”, “business limit” — 
248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
127(9)“qualified property” (d), 255; “Canadian-controlled private corpora- 
tion” — 125(7), 136(1), 248(1); “Canadian field processing” — 248(1); 
“Canadian exploration expense” — 66.1(6), 248(1); “Canadian partner- 
ship” — 102(1), 248(1); “Cape Breton” — 127(9); “capital cost” — 
13(7.1)-(7.4), 127(11.1)(a), (b); “capital gain” — 39(1)(a), 248(1); “capi- 
tal property” — 54, 248(1); “carrying on business” — 253; “certified pro- 
perty” — 127(9); “contract payment” 127(9), (25); “control” — 
256(6)-(9); “controlled” — 256(6), (6.1); “corporation” — 248(1), Jnter- 
pretation Act 35(1); “cost” — 127(11.8)(a); “cost of the particular pro- 
perty” — 127(32); “credit union” — 137(6), 248(1); “depreciable pro- 
perty” — 13(21), 248(1); “disposition” — 248(1); “eligible amount” — 
248(30); “eligible taxpayer” — 127(9); “employee”, “exempt income” — 
248(1); “expenditure” — 127(11.6), (26); “expenditure — limit’? — 
127(10.2), (10.21); “farm loss” — 111(8), 248(1); “‘filing-due date’? — 
127(23), 248(1); “first period” — 127(9)“first-term  shared-use-equip- 


ment”; “first-term shared-use-equipment” — 127(9); “fiscal period’ — 
249(2)(b), 249.1; “flow-through mining expenditure” — 127(9), 
(11.1)(c.2); “Gaspé Peninsula”, “government assistance” — 127(9); “‘in- 


curred” 127(26); “individual” — 248(1); “inter vivos trust” — 108(1), 
248(1); “investment tax credit” — 127(9), 248(1); “legislature” — Inter- 
pretation Act 35(1); “limited partner” — 96(2.4), 127(8.5); “manufactur- 
ing or processing” — 127(11)(a); “mineral resource”, “Minister”? — 
248(1); “monetary contribution” 127(4.1), Canada Elections Act s. 
2(1); “non-capital loss” — 111(8), 248(1); “non-government assistance”, 
“non-qualifying corporation” — 127(9); “non-resident” — 248(1); “oil or 
gas_ well” — 248(1); “permanent establishment” — Reg. 8201; ‘“‘per- 
son” — 248(1); “pre-production mining expenditure” — 127(9); “pre- 
scribed”, “property” — 248(1); “province” — Interpretation Act 35(1); 
“purchaser” — 127(33); “purposes” — 127(11)(b); “qualified Canadian 
exploration expenditure” — 127(9), (11.1)(c.1); “qualified construction 
equipment” — 127(9); “qualified expenditure” — 127(9), (14), (24); 
“qualified property”, “qualified small-business property”, “qualified trans- 
portation equipment” — 127(9); “record” — 248(1); “refundable Part VII 


1099 


S. 127 


tax on hand” — 192(3), 248(1); “regulation” — 248(1); “resident in Can- 
ada” — 250; “SR&ED qualified expenditure pool” — 127(9), (14); “sci- 


entific research and experimental development’ — 37(13), 248(1); “‘sec- 
ond-term shared-use-equipment” — 127(9); “series of transactions” — 
248(10); “service” — 127(11.8)(c); “share”, “specified future tax conse- 


+ S| “ce 


quence”, “specified member’ — 248(1); “specified percentage”, “super- 
allowance benefit amount” — 127(9); “specified sampling’ — 127(9); 
“tar sands” — 248(1); “tax otherwise payable” — 117(1), 120(4); “tax 
payable” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 
248(1); “taxable supplier” — 127(9); “taxation year” — 127(23), 249; 
“taxpayer — 248(1); “testamentary trust” — 108(1), 248(1); “trans- 
feree’’ — 127(13), (20), (29); “transferor” — 127(13), (33); “trust” — 
104(1), 248(1), (3); “undepreciated capital cost” — 13(21), 248(1); “writ- 
ing” — Interpretation Act 35(1). 


127.1 (1) Refundable investment tax credit — 
Where a taxpayer (other than a person exempt from tax 
under section 149) files 


(a) with the taxpayer’s return of income (other than a 
return of income filed under subsection 70(2) or 
104(23), paragraph 128(2)(f) or subsection 150(4)) for 
a taxation year, or 


(b) with a prescribed form amending a return referred 
to in paragraph (a) 
a prescribed form containing prescribed information, the 
taxpayer is deemed to have paid on the taxpayer’s bal- 
ance-due day for the year an amount on account of the 
taxpayer’s tax payable under this Part for the year equal 
to the lesser of 


(c) the taxpayer’s refundable investment tax credit for 
the year, and 


(d) the amount designated by the taxpayer in the pre- 

scribed form. 
Related Provisions: 13(24) — Acquisition of control — limitation re 
calculation of refundable investment tax credit; 127(14) — Identification 
of amounts transferred as current or capital; 127.1(3) — Refundable ITC 
deemed claimed under 127(5); 152(1)-— Assessment; 157(3)(e) — Re- 
duction in monthly corporate instalments to reflect credit; 160.1 — Where 
excess refunded; 164(1)(a) — Refunds; 220(6) — Assignment of refund 
by corporation permitted; 256(2.1) — Anti-avoidance. 


History: Para. 127.1(1)(a) amended by 1998, c. 19, s. 147, applicable to 
taxation years that begin after April 26, 1995. Para. 127.1(1)(a) formerly 
read: 


(a) with the taxpayer’s return of income (other than a return of in- 
come filed under subsection 70(2) or 104(23), paragraph 128(2)(e) 
or subsection 150(4)) under this Part for a taxation year, or — 


The portion of subsec. 127.1(1) between paras. (b) and (c) amended by 
1997, c. 25, subsec. 36(1), applicable to taxation years that end after Feb- 
ruary 22, 1994. This portion formerly read: 


a prescribed form containing prescribed information, the taxpayer 
shall be deemed to have paid, on the day on which the return re- 
ferred to in paragraph (a) or the form referred to in paragraph (b), as 
the case may be, is filed, an amount, on account of the taxpayer’s 
tax under this Part for the year, equal to the lesser of 


Application Policies: SR&ED 96-03: Claimants’ entitlements and re- 
sponsibilities; SR&ED 96-05: Penalties under subsec. 163(2). 


Forms: RC4290: Refunds for small business R&D [guide]; T4052: An 
introduction to the SR&ED program [guide]. 

(2) Definitions — In this section, 

“excluded corporation” for a taxation year means a cor- 
poration that is, at any time in the year, 


(a) controlled directly or indirectly, in any manner 
whatever, by 


(1) one or more persons exempt from tax under this 
Part by virtue of section 149, 


(11) Her Majesty in right of a province, a Canadian 
municipality or any other public authority, or 
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(iii) any combination of persons each of whom is a 
person referred to in subparagraph (1) or (11), or 


(b) related to any person referred to in paragraph (a); 


Related Provisions: 256(5.1), (6.2)— Controlled directly or indi- 
rectly — control in fact. 


“qualifying corporation” for a particular taxation year 
that ends in a calendar year means 


(a) a corporation that is a Canadian-controlled private 
corporation throughout the particular year (other than 
a corporation associated with another corporation in 
the particular year) the taxable income of which for its 
immediately preceding taxation year (determined 
before taking into consideration the specified future 
tax consequences for that preceding year) does not ex- 
ceed its business limit for that preceding year, or 


(b) a corporation that is a Canadian-controlled private 
corporation throughout the particular year and associ- 
ated with another corporation in the particular year, 
where the total of all amounts each of which is the tax- 
able income of the corporation or such an associated 
corporation for its last taxation year that ended in the 
preceding calendar year (determined before taking into 
consideration the specified future tax consequences for 
that last year) does not exceed the total of all amounts 
each of which is the business limit of the corporation 
or such an associated corporation for that last year; 


Related Provisions: 87(2)(00), (oo.1) — Effect. of amalgamation; 
88(1)(e.9) — Winding-up; 127.1(2.01) — Additional refundable amount 
for corporation that is not a qualifying corporation; 136(1) — Cooperative 
can be private corporation for 127.1; 137(7) — Credit union can be private 
corporation for 127.1. 


History: The definition “qualifying corporation” in subsec. 127.1(2) 
amended by 1997, c. 25, subsec. 36(2), applicable to taxation years that 
begin after 1995. It formerly read: 


“qualifying corporation” for a particular taxation year means a cor- 
poration that is, throughout the particular year, a Canadian-con- 
trolled private corporation the taxable income of which for its pre- 
ceding taxation year or, if it is associated with one or more other 
corporations in the particular year, the taxable income of the corpo- 
ration for its last taxation year ending in the preceding calendar year 
plus the taxable incomes of all such other corporations for their last 
taxation years ending in the preceding calendar year, does not ex- 
ceed the total of the business limits (as determined under section 
125) of the corporation and the other corporations. for those preced- 
ing years, except that for a particular taxation year that begins 
before 1996 the total of the business limits shall be determined 
under section 125 as that section read in its application to taxation 
years ending before July 1994; 


The definition “qualifying corporation” in subsec. 127.1(2) amended by 
1995, c. 3, s. 38, applicable to taxation years that end after June 1994. The 
definition formerly read: 


“qualifying corporation” for a particular taxation year means a cor- 
poration that is, throughout the particular year, a Canadian-con- 
trolled private corporation whose taxable income for the immedi- 
ately preceding taxation year together with the taxable incomes of 
all corporations with which it was associated in the particular year 
for their taxation years ending in the calendar year immediately pre- 
ceding the calendar year in which the particular year of the corpora- 
tion ended does not exceed the total of the business limits (as deter- 
mined under section 125) of the corporation and the associated 
corporations for those preceding years; 


“refundable investment tax credit’ of a taxpayer for a 
taxation year means, in the case of a taxpayer who is 


(a) a qualifying corporation for the year, 
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(b) an individual other than a trust, or Related Provisions: 88(1)(e.8) — Winding-up; 127(14) — Identifica- 
a He pod jeter tion of amounts transferred as current or capital; 127.1(2.01) — Addition 
(c) a trust eac eneliciary OF which 1S a person re- to refundable investment tax credit; 256(2.1) — Anti-avoidance; 256(5.1), 


ferred to in paragraph (a) or (b), (6.2) — Controlled directly or indirectly — control in fact. 
an amount equal to 40% of the amount, if any, by which | History: Para. (f) of the definition “refundable investment tax credit” in 


subsec. 127.1(2) amended by 1996, c. 21, subsec. 31(1), applicable to tax- 
ation years that begin after 1995. Para. (f) formerly read: 


(f) the total of 


(d) the total of all amounts included in computing the 
taxpayer’s investment tax credit at the end of the year 


(i) in respect of property (other than qualified 
small-business property) acquired, or a qualified 
expenditure (other than an expenditure in respect 
of which an amount is included under paragraph (f) 
in computing the taxpayer’s refundable investment 
tax credit for the year) incurred, by the taxpayer in 
the year, or 


(ii) because of paragraph (b) of the definition “in- 
vestment tax credit” in subsection 127(9) in respect 
of a property (other than qualified small-business 
property) acquired or a qualified expenditure (other 
than an expenditure in respect of which an amount 
is included under paragraph (f) in computing the 
-taxpayer’s refundable investment tax credit for the 
year) incurred 


exceeds 
(e) the total of 


(1) the portion of the total of all amounts deducted 
under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) that 
can reasonably be considered to be in respect of the 
total determined under paragraph (d), and 


(11) the portion of the total of all amounts required 
by subsection 127(6) or (7) to be deducted in com- 
puting the taxpayer’s investment tax credit at the 
end of the year that can reasonably be considered 
to be in respect of the total determined under para- 


- graph (d), 


(1) the portion of the amount required by subsection 127(10.1) 
to be added in computing the taxpayer’s investment tax credit at 
the end of the year that is in respect of qualified expenditures 
(other than expenditures of a capital nature) incurred in the 
year, and 


(11) all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection 127(9) in respect of ex- 
penditures for which amounts are included in subparagraph (i), 


The definition “refundable investment tax credit” in subsec. 127.1(2) 
amended by 1994, c. 8, subsec. 16(1), applicable to taxation years ending 
after December 2, 1992: The definition formerly read: 


“refundable investment tax credit” for a taxation year means, 
(a) in the case of a taxpayer who is 
(i) a qualifying corporation for the year, 
(ii) an individual other than a trust, or 


(iii) a trust each beneficiary of which is a person referred to 
in subparagraph (i) or (11), 


an amount equal to 40% of the amount, if any, by which 


(iv) the total of all amounts each of which is an amount 
included in computing the taxpayer’s investment tax credit 
at the end of the year 


(A) in respect of property acquired, or an expenditure 
made (other than a qualified Canadian exploration ex- 
penditure or an expenditure in respect of which an 
amount is included under subparagraph (vi) or (b)(ii) in 
computing the taxpayer’s refundable investment tax 
credit for the year), by the taxpayer in the year and af- 
ter April 19, 1983, 


(B) pursuant to paragraph (b) of the definition “invest- 
ment tax credit” in subsection 127(9) in respect of a 
property acquired, or an expenditure made (other than 
a qualified Canadian exploration expenditure or an ex- 


plus, where the taxpayer is a qualifying corporation (other penditure in respect of which an amount is included 
than-an excluded corporation) for the year, the amount, if under subparagraph (vi) or (b)(ii) in computing the tax- 
any, by which payer’s refundable investment tax credit for the year), 


(f) “cerns Wee after April 19, 1983, or 


(1) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s 
investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than ex- 
penditures of a capital nature) incurred by the tax- 
payer in the year, and 


(11) all amounts determined under paragraph (a.1) 
of the definition “investment tax credit” in subsec- 
tion 127(9) in respect of expenditures for which an 
amount is included in subparagraph (1) 


exceeds 
(g) the total of 


(i) the portion of the total of all amounts deducted 
by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an 
amount deemed by subsection (3) to be so de- 
ducted for the year) that can reasonably be consid- 
ered to be in respect of the total determined under 
paragraph (f), and 


(ii) the portion of the total of all amounts required 
by subsection 127(6) to be deducted in computing 
the taxpayer’s investment tax credit at the end of 
the year that can reasonably be considered to be in 
respect of the total determined under paragraph (f). 


(C) in respect of the taxpayer’s qualified Canadian ex- 
ploration expenditure for the year, or pursuant to para- 
graph (b) of that definition in respect of a qualified Ca- 
nadian exploration expenditure for the year, other than 
an amount included under subparagraph (b)(111) 


exceeds 
(v) the total of 


(A) such portion of the total of all amounts each of 
which is an amount deducted by the taxpayer under 
subsection 127(5) for the year or a preceding taxation 
year (other than an amount deemed by subsection (3) 
to be so deducted for the year) as may reasonably be 
considered to be in respect of the total determined 
under subparagraph (iv), and 


(B) such portion of the total of all amounts each of 
which is an amount required by subsection 127(6) or 
(7) to be deducted in computing the taxpayer’s invest- 
ment tax credit at the end of the year as may reasona- 
bly be considered to be in respect of the total deter- 
mined under subparagraph (iv), 


plus, in the case of a qualifying corporation for the year, other 
than an excluded corporation for the year, the amount, if any, 
by which 
(vi) the total of 
(A) the total of all amounts each of which is an amount 
required by subsection 127(10.1) to be added in com- 


puting the taxpayer’s investment tax credit at the end 
of the year in respect of an expenditure, other than an 
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expenditure of a capital nature, made by it after May 
23, 1985 and in the year, and 

(B) the total of all amounts each of which is an amount 
determined under paragraph (a) of the definition “in- 
vestment tax credit” in subsection 127(9) in respect of 
an expenditure for which an amount is included in 
clause (A) 


exceeds 
(vii) the total of 


(A) such portion of the total of all amounts each of 
which is an amount deducted by the taxpayer under 
subsection 127(5) for the year or a preceding taxation 
year (other than an amount deemed by subsection (3) 
to be so deducted for the year) as may reasonably be 
considered to be in respect of the total determined 
under subparagraph (vi), and 


(B) such portion of the total of all amounts each of 
which is an amount required by subsection 127(6) to be 
deducted in computing the taxpayer’s investment tax 
credit at the end of the year as may reasonably be con- 
sidered to be in respect of the total determined under 
subparagraph (vi), and 


(b) in the case of any other taxpayer, the total of 


(i) 20% of the amount, if any, calculated for the year in 
respect of the taxpayer, by which the total determined 
under subparagraph (a)(iv) in respect of property acquired 
or an expenditure made before 1988, exceeds the total de- 
termined under subparagraph (a)(v) in respect of property 
acquired or an expenditure made before 1988, 


(11) 40% of the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
included in computing the taxpayer’s investment tax 
credit at the end of the year 


(1) in respect of an approved project property ac- 
quired by the taxpayer in the year and before 1988, 
or 


(II) pursuant to paragraph (b) of the definition “in- 
vestment tax credit” in subsection 127(9) in re- 
spect of an approved project property acquired 
before 1988 


exceeds 
(B) the total of 


(1) such portion of the total of all amounts each of 
which is an amount deducted by the taxpayer 
under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) as 
may reasonably be considered to be in respect of 
the total determined under clause (A), and 


(II) such portion of the total of all amounts each of 
which is an amount required by subsection 127(6) 
or (7) to be deducted in computing the taxpayer’s 
investment tax credit at the end of the year as may 
reasonably be considered to be in respect of the to- 
tal determined under clause (A), and 


(iii) where the taxation year commences before 1988, 40% 
of the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
included in computing the taxpayer’s investment tax 
credit at the end of the year 


(I) in respect of the taxpayer’s qualified Canadian 
exploration expenditure for the year, or 


(II) pursuant to paragraph (b) of the definition “in- 
vestment tax credit” in subsection 127(9) in re- 
spect of a qualified Canadian exploration expendi- 
ture for the year, 


exceeds 
(B) the total of 


(I) such portion of the total of all amounts each of 
which is an amount deducted by the taxpayer 
under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by 


(2.01) 


subsection (3) to be so deducted for the year) as 
may reasonably be considered to be in respect of 
the total determined under clause (A), and 


(II) such portion of the total of all amounts each of 
which is an amount required by subsection 127(6) 
or (7) to be deducted in computing the taxpayer’s 
investment tax credit at the end of the year as may 
reasonably be considered to be in respect of the to- 
tal determined under clause (A). 


Addition to refundable investment tax 


credit — In the case of a taxpayer that is a Canadian- 


controlled private corporation other than a qualifying cor- 
poration or an excluded corporation, the refundable in- 
vestment tax credit of the taxpayer for a taxation year is 
40% of the amount, if any, by which 


(a) the total of 


(1) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s 
investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than ex- 
penditures of a current nature) incurred by the tax- 
payer in the year, and 


(ii) all amounts determined under paragraph (a.1) 
of the definition “investment tax credit” in subsec- 
tion 127(9) in respect of expenditures for which an 
amount is included in subparagraph (1) 


exceeds 


(b) the total of 


(1) the portion of the total of all amounts deducted 
by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an 
amount deemed by subsection (3) to have been so 
deducted for the year) that can reasonably be con- 
sidered to be in respect of the total determined 
under paragraph (a), and 


(11) the portion of the total of all amounts required 
by subsection 127(6) to be deducted in computing 
the taxpayer’s investment tax credit at the end of 
the year that can reasonably be considered to be in 
respect of the total determined under paragraph (a) 


plus the amount, if any, by which 
(c) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s 
investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than ex- 
penditures of a capital nature) incurred by the tax- 
payer in the year, and 


(11) all amounts determined under paragraph (a.1) 
of the definition “investment tax credit” in subsec- 
tion 127(9) in respect of expenditures for which an 
amount is included in subparagraph (1) 


exceeds 
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(d) the total of 


(i) the portion of the total of all amounts deducted 
by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an 
amount deemed by subsection (3) to have been so 
deducted for the year) that can reasonably be con- 
sidered to be in respect of the total determined 
under paragraph (c), and 


(ii) the portion of the total of all amounts required 
by subsection 127(6) to be deducted in computing 
the taxpayer’s investment tax credit at the end of 
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_ the year that can reasonably be considered to be in 
respect of the total determined under paragraph (c). 


Related Provisions: 136(1) — Cooperative can be private corporation 
for 127.1; 137(7) — Credit union can be private corporation for 127.1. 


History: Paras. 127.1(2.01)(a), (c) amended by 1996, c. 21, subsecs. 
31(2), (3), applicable to taxation years that begin after 1995. Paras. (a), (c) 
formerly read: 


(a) the total of 


(i) the portion of the amount required by subsection 127(10.1) 
to be added in computing the taxpayer’s investment tax credit at 

_ the end of the year that is in respect of qualified expenditures 
(other than expenditures of a current nature) incurred in the 
year, and 


(ii) all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection 127(9) in respect of ex- 
penditures for which an amount is included in subparagraph (i) 


(c) the total of 


(1) the portion of the amount required by subsection 127(10.1) 
to be added in computing the taxpayer’s investment tax credit at 
_the end of the year that is in respect of qualified expenditures 
(other than expenditures of a capital nature) incurred in the 
year, and 


(ii) all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection 127(9) in respect of ex- 
penditures for which an amount is included in subparagraph (i) . 


Subsec. 127.1(2.01) added by 1994, c. 8, subsec. 16(2), applicable to taxa- 
tion years beginning after 1993. 


(2.1) Application of subsec. 127(9) — The defini- 
tions in subsection 127(9) apply to this section. 


Origin 1985 [subsec. 127.1(2.1)]: R.S.C. 1985, c. 1 (Sth Supp.) (for- 
merly contained in the opening words of subsec. 127(9)). 


Selected Cases [s. 127.1(2:1)]: Allarcom Pay Television Ltd. v. R., 
[2000] 1 C.T.C. 273 (FCA); aff g [1996] 3 C.T.C. 2608 (TCC) (Cable TV 
contracts were supply of services, not goods). 


(3) Deemed deduction — For the purposes of this Act, 
the amount deemed under subsection (1) to have been 
paid by a taxpayer for a taxation year shall be deemed to 
have been deducted by the taxpayer under subsection 
127(5) for the year. 


Definitions [s. 127.1]: “active business” — 125(7), — 248(1); 
“amount” — 248(1); “approved project property” — 127(9), 127.1(2.1); 
“associated” — 256(1); “balance-due day” — 248(1); “business limit” — 
125(2)-(5.1), 248(1); “calendar year” — Interpretation Act 37(1)(a); “Ca- 
nadian-controlled private corporation” — 125(7), 248(1); “Canadian ex- 
ploration expense” — 66.1(6), 248(1); “controlled directly or indi- 
rectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 
35(1); “excluded corporation” — 127.1(2); “Her Majesty” — Interpreta- 
tion Act 35(1); “individual” — 248(1); “investment tax credit” — 127(9), 
248(1); “person”, “prescribed”, “property” — 248(1); “province” — Inter- 
pretation Act 35(1); “qualified Canadian exploration expenditure”, “quali- 
fied expenditure”, “qualified small-business property” — 127(9), 
127.1(2.1); “qualifying corporation”, “refundable investment tax 
credit” — 127.1(2); “related” — 251(2); “scientific. research and experi- 
mental development” — 37(13), 248(1); “specified employee”, “specified 
future tax consequence” — 248(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3). 


Interpretation Bulletins [s. 127.1]: IT-151R5: Scientific research and 
experimental development expenditures. 


127.2 (1) [Pre-1987] Share-purchase tax credit — 
There may be deducted from the tax otherwise payable 
under this Part by a taxpayer for a taxation year an 
amount not exceeding the total of 


(a) the taxpayer’s share-purchase tax credit for the 
year, and 


(b) the taxpayer’s unused share-purchase tax credit for 
the taxation year immediately following the year. 


S. 127.2(5)(a) 


(2) Persons exempt from tax — Where a taxpayer 
who was throughout a taxation year.a person described in 


| any of paragraphs 149(1)(e) to (y) files with the tax- 


payer’s return of income under this Part for the year a 
prescribed form containing prescribed information, the 
taxpayer shall be deemed to have paid, on the day on 
which the return is filed, an amount, on account of the 
taxpayer’s tax under this Part for the year, equal to the 
taxpayer’s share-purchase tax credit for the year. 


(3) Trust — Where, in a particular taxation year of a tax- 
payer who is a beneficiary under a trust, an amount is in- 
cluded in computing the share-purchase tax credit of the 
trust for its taxation year ending in that particular taxation 
year, the trust may, in its return of income for its taxation 
year ending in that particular taxation year, designate as 
attributable to the taxpayer such portion of that amount 


(a) as may, having regard to all the circumstances (in- 
cluding the terms and conditions of the trust arrange- 
ment), reasonably be considered to be attributable to 
the taxpayer, and 


(b) as was not designated by the trust in respect of any 
other beneficiary of that trust, 


and, where the trust so designates such a portion, an 
amount equal to that portion shall be 


(c) added in computing the share-purchase tax credit 
of the taxpayer for the particular taxation year, and 


(d) deducted in computing the share-purchase tax 
credit of the trust for its taxation year ending in the 
particular taxation year. 


Related Provisions: 53(2)(h)(iii) — Deduction from cost base of bene- 
ficiary’s capital interest in a trust. 


(3.1) Exclusion of certain trusts — For the purposes 
of subsection (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked 
deferred. profit sharing plan; or 


(b) exempt from tax under section 149. 


(4) Partnership — Where, in a taxation year of a tax- 
payer who is a member of a partnership, an amount is in- 
cluded in computing the share-purchase tax credit of the 
partnership for its fiscal period ending in that year, such 
portion of that amount as may reasonably be considered 
to be the taxpayer’s share thereof shall be 


(a) added in computing the share-purchase tax credit 
of the taxpayer for that year; and 


(b) deducted in computing the share-purchase tax 
credit of the partnership for that fiscal period. 


Related Provisions: 53(2)(c)(vii) — Deductions from cost base of part- 
nership interest. 


(5) Cooperative corporation — Where at any particu- 
lar time in a taxation year a taxpayer that is a cooperative 
corporation (within the meaning assigned by subsection 
136(2)) has, as required by subsection 135(3), deducted or 
withheld an amount from a payment made by it to any 
person pursuant to an allocation in proportion to pa- 
tronage, the taxpayer may deduct from the amount other- 
wise required by subsection 135(3) to be remitted to the 
Receiver General, an amount not exceeding the amount, if 
any, by which 


(a) the amount that would, but for this subsection, be 
its share-purchase tax credit for the taxation year in 
which it made the payment if that year had ended im- 
mediately before the particular time 


1103 


S. 127.2(5) 


exceeds 


(b) the total of all amounts each of which is the 
amount deducted by virtue of this subsection from any 
amount otherwise required to be remitted by subsec- 
tion 135(3) in respect of payments made by it before 
the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount oth- 
erwise required to be remitted by subsection 135(3) shall 
be 


(c) deducted in computing the share-purchase tax 
credit of the taxpayer for the taxation year, and 


(d) deemed to have been remitted by the taxpayer to 
the Receiver General on account of tax under this Part 
of the person to whom that payment was made. 


(6) Definitions — In this section, 


“share-purchase tax credit” of a taxpayer for a taxation 
year means the amount determined by the formula 


(A +B)-—C 
where 


A is the total of all amounts each of which is an amount 
designated by a corporation under subsection 192(4) 
in respect of a share acquired by the taxpayer in the 
year where the taxpayer is the first person, other than a 
broker or dealer in securities, to be a registered holder, 


Bis the total of all amounts each of which is an amount 
required by subsection (3) or (4) to be added in com- 
puting the taxpayer’s share-purchase tax credit for the 
year, and 


C the total of all amounts each of which is an amount 
required by subsection (3), (4) or (5) to be deducted in 
computing the taxpayer’s share-purchase tax credit for 
the year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


“unused share-purchase tax credit” of a taxpayer for a 
taxation year means the amount determined by the 
formula 


A-—(B+C) 
where 
A is the taxpayer’s share-purchase tax credit for the year, 


B the taxpayer’s tax otherwise payable under this Part 
for the year, the amount deemed by subsection (2) to 
have been paid on account of the taxpayer’s tax paya- 
ble under this Part for the year or, where Division E.1 
is applicable to the taxpayer for the year, the amount, 
if any, by which the taxpayer’s tax otherwise payable 
under this Part for the year exceeds the taxpayer’s 
minimum amount for the year determined under sec- 
tion 127.51, as the case may be, and 


C is the taxpayer’s refundable Part VII tax on hand at the 
end of the year. 

Related Provisions: 248(1)“unused share-purchase tax credit” — Defi- 

nition applies to entire Act; 257 — Formula cannot calculate to less than 

ZLTO 


(7) Definition of “tax otherwise payable” — In this 
section, “tax otherwise payable” under this Part by a tax- 
payer means the amount that would, but for this section 
and section 120.1, be the tax payable under this Part by 
the taxpayer. 


(8) Deemed cost of acquisition — For the purposes 
of this Act, where, at any time in a taxation year, a tax- 
payer has acquired a share and is the first registered 
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holder of the share, other than a broker or dealer in securi- 
ties, and an amount is, at any time, designated by a corpo- 
ration under subsection 192(4) in respect of the share, the 
following rules apply: 


(a) the taxpayer shall be deemed to have acquired the 
share at a cost to the taxpayer equal to the amount by 
which 


(i) its cost to the taxpayer as otherwise determined 
exceeds 


(ii) the amount so designated in respect of the 
share; and 


(b) where the amount determined under subparagraph 
(a)(ii) exceeds the amount determined under subpara- 
graph (a)(i), the excess shall 


(i) where the share is a capital property to the tax- 
payer, be deemed to be a capital gain of the tax- 
payer for the year from the disposition of that pro- 
perty, and 


(11) in any other case, be included in computing the 
income of the taxpayer for the year, 


and the cost to the taxpayer of the share shall be 
deemed to be nil. 


Related Provisions: 192(4.1) — Paid-up capital of designated share. 


(9) Partnership — For the purposes of this section and 
subsection 193(5), a partnership shall be deemed to be a 
person and its taxation year shall be deemed to be its fis- 
cal period. 


(10) Election re first holder — Where a share of a 
public corporation has been lawfully distributed to the 
public in accordance with a prospectus, registration state- 
ment or similar document filed with a public authority in 
Canada pursuant to and in accordance with the law of 
Canada or of any province, and, where required by law, 
accepted for filing by such a public authority, the corpora- 
tion, if it has designated an amount under subsection 
192(4) in respect of the share, may, in the prescribed form 
required to be filed under that subsection, elect that, for 
the purposes of this section, the first person, other than a 
broker or dealer in securities, to have acquired the share 
(and no other person) shall be considered to be the first 
person to be a registered holder of the share. 


(11) Caiculation of consideration — For greater 
certainty, 


(a) for the purposes of this section and Part VII, the 
amount of consideration for which a share is acquired 
and issued includes the amount of any consideration 
for the designation under subsection 192(4) in respect 
of the share; and 


(b) the amount received by a corporation as considera- 
tion for a designation under subsection 192(4) in re- 
spect of a share issued by it shall not be included in 
computing its income. 


Selected Cases [s. 127.2]: 598606 Ontario Ltd. v. MNR, [1993] 1 
C.T.C. 2001 (TCC); appealed to FCTD (Feb. 11, 1993), File T-367-93 
(Failure to make designation by filing prescribed form disentitles taxpayer 
to claim share-purchase tax credit). 


Definitions [s. 127.2]: “amount” — 248(1); “Canada” — 255; “capital 
gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan”, 
“employee benefit plan” — 248(1); “person” — 127.2(9), 248(1); “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “public corpo- 
ration” — 248(1); “refundable Part VII tax on hand” — 192(3), 248(1); 
“share” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 
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127.3 (1) [Pre-1986] Scientific research and 
experimental development tax credit — There may 
be deducted from the tax otherwise payable under this 
Part by a taxpayer for a taxation year an amount not ex- 
ceeding the total of the taxpayer’s 


(a) scientific research and experimental development 
tax credit for the year, and 


(b) unused scientific research and experimental devel- 
opment tax credit for the taxation year immediately 
following the year. 

Related Provisions: 117(1) — Tax payable under this Part; 194(4.2) — 


Where amount may not be designated; 195(5)— Evasion of tax; 
195(6) — Undue deferral of refundable tax. 


Selected Cases [subsec. 127.3(1)]: Groupmark Canada Ltd. v. Can- 
ada, [1993] 1 C.T.C. 234 (FCTD) (Amounts paid to related company 
before and after SRTC note issued were “‘consideration” for note); United 
Equities Ltd. v. MNR, [1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for 
scientific research tax credit despite late filing since requirements for rem- 
edying delay met). 


(2) Definitions — In this section, 


“scientific research and experimental development tax 
credit” of a taxpayer for a taxation year means the 
amount determined by the formula 


ASB 
where 


A is the total of all amounts each of which is an amount 
equal to 


(a) where the taxpayer is a corporation, 50%, or 


(b) where the taxpayer is an individual other than a 
trust, 34% 


of an amount designated by a corporation under subsec- 
tion 194(4) in respect of 


(c) a share acquired by the taxpayer in the year where 
the taxpayer is the first person, other than a broker or 
dealer in securities, to be a registered holder thereof, 


(d) a bond, debenture, bill, note, mortgage or similar 
obligation (in this section referred to as a “debt obliga- 
tion”) acquired by the taxpayer in the year where the 
taxpayer is the first person, other than a broker or 
dealer in securities, to be a registered holder of that 
debt obligation, or 


(e) a right acquired by the taxpayer in the year where 
the taxpayer is the first person, other than a broker or 
dealer in securities, to have acquired that right, and 


B_ is the total of all amounts required by subsection (5) to 
be deducted in computing the taxpayer’s scientific re- 
search and experimental development tax credit for 
the year; 

Related Provisions: 248(1)‘scientific research and experimental devel- 

opment tax credit” — Definition applies to entire Act; 257 — Formula 

cannot calculate to less than zero. 


‘“nused scientific research and experimental develop- 
ment tax credit” of a taxpayer for a taxation year means 
the amount determined by the formula 


A-(B+C) 
where 
A is the taxpayer’s scientific research and experimental 
development tax credit for the year, 
B is the taxpayer’s tax otherwise payable under this Part 
for the year or, where Division E.1 is applicable to the 


taxpayer for the year, the amount, if any, by which the 
taxpayer’s tax otherwise payable under this Part for 
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the year exceeds the taxpayer’s minimum amount for 
the year determined under section 127.51, as the case 
may be, and 


C is the taxpayer’s refundable Part VIII tax on hand at 
the end of the year. 
Related Provisions: 248(1)“unused scientific research and experimen- 


tal development tax credit” — Definition applies to entire Act; 257 — 
Formula cannot calculate to less than zero. 


Selected Cases [subsec. 127.3(2)]: Loewen v. MNR, [1994] 2 C.T.C. 
75 (FCA) (Acquisition and disposition of SRTC debenture was not an ad- 
venture in nature of trade). 


(3) Trust — For the purposes of this section and section 
53, where a taxpayer, other than a broker or dealer in se- 
curities, 1s a beneficiary under a trust and an amount is 
designated by a corporation under subsection 194(4) in 
respect of a share, debt obligation or right acquired by the 
trust in a taxation year of the trust where the trust is the 
first person, other than a broker or dealer in securities, to 
be a registered holder of the share or debt obligation or to 
have acquired the right, as the case may be, 


(a) the trust may, in its return of income for that year, 
specify such portion of that amount as may, having re- 
gard to all the circumstances (including the terms and 
conditions of the trust arrangement), reasonably be 
considered to be attributable to the taxpayer and as 
was not specified by the trust in respect of any other 
beneficiary under that trust; and 


(b) the portion specified pursuant to paragraph (a) 
shall be deemed to be an amount designated on the last 
day of that year by the corporation under subsection 
194(4) in respect of a share, debt obligation or right, as 
the case may be, acquired by the taxpayer on that day 
where the taxpayer is the first person, other than a bro- 
ker or dealer in securities, to be a registered holder of 
the share or debt obligation or to have acquired the 
right, as the case may be. 


Related Provisions: 53(2)(h)(iv) — Deductions from cost base of bene- 
ficiary’s capital interest in a trust. 


(3.1) Exclusion of certain trusts — For the purposes 
of subsection (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked 
deferred profit sharing plan; or 


(b) exempt from tax under section 149. 


(4) Partnership — For the purposes of this section and 
section 53, where a taxpayer, other than a broker or dealer 
in securities, is a member of a partnership and an amount 
is designated by a corporation under subsection 194(4) in 
respect of a share, debt obligation or right acquired by the 
partnership in a taxation year of the partnership where the 
partnership is the first person, other than a broker or 
dealer in securities, to be a registered holder of the share 
or debt obligation or to have acquired the right, as the 
case may be, such portion of that amount as may reasona- 
bly be considered to be the taxpayer’s share thereof shall 
be deemed to be an amount designated on the last day of 
that year by the corporation under subsection 194(4) in 
respect of a share, debt obligation or right, as the case 
may be, acquired by the taxpayer on that day where the 
taxpayer is the first person, other than a broker or dealer 
in securities, to be a registered holder of the share or debt 
obligation or to have acquired the right, as the case may 
be. 


Related Provisions: 53(2)(c)(viii) — Deductions from cost base of 
partnership interest re scientific research and experimental development 
tax credit. 
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(5) Cooperative corporation — Where at any particu- 
lar time in a taxation year a taxpayer that is a cooperative 
corporation (within the meaning assigned by subsection 
136(2)) has, as required by subsection 135(3), deducted or 
withheld an amount from a payment made by it to any 
person pursuant to an allocation in proportion to pa- 
tronage, the taxpayer may deduct from the amount other- 
wise required by subsection 135(3) to be remitted to the 
Receiver General, an amount not exceeding the amount, if 
any, by which 


(a) the amount that would, but for this subsection, be 
its scientific research and experimental development 
tax credit for the taxation year in which it made the 
payment if that year had ended immediately before the 
particular time 


exceeds 


(b) the total of all amounts each of which is the 
amount deducted by virtue of this subsection from any 
amount otherwise required to be remitted by subsec- 
tion 135(3) in respect of payments made by it before 
the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount oth- 
erwise required to be remitted by subsection 135(3) shall 
be 


(c) deducted in computing the scientific research and 
experimental development tax credit of the taxpayer 
for the taxation year, and 


(d) deemed to have been remitted by the taxpayer to 
the Receiver General on account of tax under this Part 
of the person to whom that payment was made. 


(6) Deduction from cost — For the purposes of this 
Act, where at any time in a taxation year a taxpayer has 
acquired a share, debt obligation or right and is the first 
registered holder of the share or debt obligation or the 
first person to have acquired the right, as the case may be, 
other than a broker or dealer in securities, and an amount 
is, at any time, designated by a corporation under subsec- 
tion 194(4), in respect of the share, debt obligation or 
right, the following rules apply: 


(a) the taxpayer shall be deemed to have acquired the 
share, debt obligation or right at a cost to the taxpayer 
equal to the amount by which 


(1) its cost to the taxpayer as otherwise determined 
exceeds 


(ii) 50% of the amount so designated in respect 
thereof; and 


(b) where the amount determined under subparagraph 
(a)(ii) exceeds the amount determined under subpara- 
graph (a)(i), the excess shall 


(1) where the share, debt obligation or right, as the 
case may be, is a capital property to the taxpayer, 
be deemed to be a capital gain of the taxpayer for 
the year from the disposition of that property, and 


(i1) in any other case, be included in computing the 
income of the taxpayer for the year, 


and the cost to the taxpayer of the share, debt obliga- 
tion or right, as the case may be, shall be deemed to be 
nil. 
Related Provisions: 194(4.1) — Computation of paid-up capital of des- 
ignated share. 


(7) Partnership — For the purposes of this section and 
Part VIII, a partnership shall be deemed to be a person 


Income Tax Act, Part I, Division E 


and its taxation year shall be deemed to be its fiscal 
period. 


(8) Definition of “tax otherwise payable” — In this 
section, “tax otherwise payable” under this Part by a tax- 
payer means the amount that would, but for this section 
and section 120.1, be the tax payable under this Part by 
the taxpayer. | 


(9) Election re first holder — Where a share or debt 
obligation of a public corporation has been lawfully. dis- 
tributed to the public in accordance with a prospectus, re- 
gistration statement or similar document filed with a pub- 
lic authority in Canada pursuant to and in accordance 
with the law of Canada or of any province, and, where 
required by law, accepted for filing by that public author- 
ity, the corporation, if it has designated.an amount under 
subsection 194(4) in respect of the share or debt obliga- 
tion, may, in the prescribed form required to be filed 
under that subsection, elect that, for the purposes of this 
section, the first person, other than a broker or dealer in 
securities, to have acquired the share or debt obligation, 
as the case may be, (and no other person) shall be consid- 
ered to be the first person to be a registered holder 
thereof. 


(10) Calculation of consideration — For greater 
certainty, 


(a) for the purposes of this section and Part VIII, the 
amount of consideration for which a share, debt obli-- 
gation or right was acquired and issued or granted in- 
cludes the amount of any consideration for the desig- 
nation under subsection 194(4) in respect of the share, 
debt obligation or right; and 


(b) the amount received by a corporation as considera- 
tion for a designation under subsection 194(4) in re- 
spect of a share, debt obligation or right issued or 
granted by it shall not be included in computing its 
income. 


Selected Cases [s. 127.3]: Donat Flamand Inc. v..MNR, [2001] 3 
C.T.C. 130 (FCTD) (Opinion letter obtained on basis of fraud ineffective 
to establish qualified debenture even where investors unaware of 
misrepresentation); Mort (C.L.) v. Canada, [1993] 1 C.T.C. 99 (FCTD) 
(Financing arrangements “substantially advanced” when moratorium on 
SRTC program announced). 


Definitions [s. 127.3]: “amount” — 248(1); “Canada” — 255; “capital 
gain” — 39(1)(a), 248(1); “capital. property” — 54; 248(1);. “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan’, 
“employee benefit plan’, “individual”, “Minister” — 248(1); “person” — 
127.3(7), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 
35(1); “public corporation” — 89(1), 248(1); “refundable Part VIII tax on 
hand” — 194(3), 248(1); “share” — 248(1); “taxation year’ — 249; “tax- 
payer’ — 248(1); “trust” — 104(1), 248(1), (3). 


127.4 (1) [Labour-sponsored funds tax credit] Def- 
initions — In this section, 


‘approved share” means a share of the capital stock of a 
prescribed labour-sponsored venture capital corporation, 
but does not include 


(a) a share issued by a registered labour-sponsored 
venture capital corporation the venture capital busi- 
ness of which was discontinued before the time of the 
issue, and 


(b) a share issued by a prescribed labour-sponsored 
venture capital corporation (other than a registered la- 
bour-sponsored venture capital corporation) if, at the 
time of the issue, every province under the laws of 
which the corporation is a prescribed labour-sponsored 
venture capital corporation has suspended. or termi- 
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nated its assistance in respect of the acquisition of 
shares of the capital stock of the corporation; 


Proposed Amendment — | 
127.4(1)“approved share”(b) 


_ (b) a share issued by a prescribed labour-sponsored 
_- venture capital corporation that is not a registered la- 
bour-sponsored venture capital corporation if, at the 
time of the issue, no province under the laws (de- 
scribed in section 6701 of the regulations) of which 
the corporation is registered or established provides 

~ assistance: ‘in respect of the acquisition of the share; 


Application: The February 27, 2004 draft legislation, subsec. 67(1), 
will amend para. (b) of the definition “approved strate’ in subsec. 
127.401) to read as above, applicable to 2003 ef seq.” oo 


Technical Notes: Subsection 127. 4(2) allows an individual 
(other than a trust) a tax credit for the acquisition of an “ap- 

proved share”, which is defined in subsection 127.4(1) as, gen- 
erally, a share issued by a prescribed LSVCC. LSVCCs pre- 
scribed for this purpose under section 6701 of the Regulations 
include LSVCCs registered under Part X.3 of the Act, as well 
as specified provincially registered LSVCCs. Paragraph (b) of 
the definition “approved share” excludes from the definition 
certain shares by a provincially-registered_ LSVCC that 
is not a federally-registered LSVCC. This exclusion applies 
only i in the « that, at the time of the i issue of the shares, no 
assistance is available in respect of the acquisition of such 
shares because of a suspension or termination of assistance to 
the LSVCC under the laws of every province in which the 
LSVCC is registered. 


Paragraph. (b) of the definition ‘ ‘approved share” is amended to 
provide that an approved share does not include a share issued 
by a provincially-registered LSVCC (that is not a federally-reg- 
istered LSVCC) if, at the time of the issue, no province under 
the laws of which the corporation is an LSVCC that is a pre- 
scribed LSVCC provides assistance in respect of the acquisi- 
tion of the share. This amendment is provided to have the defi- 
nition “approved share” better reflect the policy that a federal 
income tax credit be available in respect of a share issued by a 
provincially-registered LSVCC (that is not a federally-regis- 
tered LSVCC) only if a provincial income tax credit is also 
available in respect of the share. 


Paragraph (b) of the definition will continue to apply if, at the 
time of the issue by such an LSVCC of a share, no assistance is 
available in respect of the acquisition of shares of the LSVCC 
because of a suspension or termination of assistance to the 
LSVCC under the laws of every province in which the LSVCC 
is registered. 


Amended paragraph (b) of the definition will also apply where 
there has not been a suspension or termination of assistance 
with respect to the issuance of the LSVCC’s shares generally, 
but assistance is not available with respect to the acquisition of 
a particular share. For example, if under the laws of a province 
under which an LSVCC is a prescribed LSVCC, a taxpayer 
who acquires a share is not entitled to any assistance in respect 
of the acquisition either because of having reached the age of 
65. years or because of the province of residence of the tax- 
payer, the share will not be treated as an approved share. 


Related Provisions: 131(8)— Prescribed LSVCC is a mutual fund 
corporation; 204.8(2) — Determining when an RLSVCC discontinues its 
business; 211.7(1)“approved share” — Definition applies to Part XIL.5. 


History: The definition “approved share” in subsec. 127.4(1) amended by 
2000, c. 19, subsec. 36(1), applicable to 1999 er seq. It formerly read: 


“approved share” means a share of the capital stock of a prescribed 
labour-sponsored venture capital corporation; 
The definition “approved share” in subsec. 127.4(1) amended by 1997, c. 
25, subsec. 37(1), applicable to 1996 et seq. It formerly read: 
“approved share” means a share of the capital stock of a prescribed 
labour-sponsored venture capital corporation acquired or irrevoca- 
bly subscribed and paid for by an individual where the individual is 
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or will be the first person, other than a broker or dealer in securities, 
to be a registered holder thereof; 


“Approved share” in subsec. 127.4(1) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsee. 105(1), applicable after 1988. That definition for- 
merly read: 


“approved share” means a share of the capital stock of a prescribed 
labour-sponsored venture capital corporation acquired by an indivi- 
dual where the individual is the first person, other than a broker or 
dealer in securities, to be a registered holder of that share; 


Regulations: 100(5) (reduction in withholding where share purchased 
from payroll); 6701 (prescribed labour-sponsored venture capital 
corporation). 


‘“abour-sponsored funds tax credit’? — [Repealed] 


History: The definition “labour-sponsored funds tax credit” in subsec. 
127.4(1) repealed by 1997, c. 25, subsec. 37(2), applicable to 1996 et seg. 
It formerly read: 


“labour-sponsored funds tax credit” of an individual for a taxation 
year means the amount computed under subsection (3) in respect of 
the individual for that year; 


“net cost” to an individual of an approved share means 
the amount, if any, by which 


(a) the amount of consideration paid by the individual 
to acquire or subscribe for the share 


exceeds 


(b) the amount of any assistance (other than an amount 
included in computing a tax credit of the individual in 
respect of that share) provided or to be provided by a 
government, municipality or any public authority in 
respect of, or for the acquisition of, the share; 


Related Provisions: 211.7(1)“net cost” — Definition applies to Part 
XII.5. 


History: “Net cost” in subsec. 127.4(1) amended to substitute that portion 
preceding para. (b) by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 105(1), 
applicable after 1988. That portion formerly read: 
“net cost” to an individual of an approved share means the amount 
by which 
(a) the amount of the consideration for which the share was is- 
sued to the individual 


exceeds 


“original acquisition” of a share means the first acquisi- 
tion of the share, except that 


(a) where the share is irrevocably subscribed and paid 
for before its first acquisition, subject to paragraphs 
(b) and (c), the original acquisition of the share is the 
first transaction whereby the share is irrevocably sub- 
scribed and paid for, 


(b) a share is deemed never to have been acquired and 
never to have been irrevocably subscribed and paid for 
unless the first registered holder of the share is, subject 
to paragraph (c), the first person to either acquire or 
irrevocably subscribe and pay for the share, and 


(c) for the purpose of this definition, a broker or dealer 
in securities acting in that capacity is deemed never to 
acquire or subscribe and pay for the share and never to 
be the registered holder of the share; 
Related Provisions: 127.4(5.1) — Direction for original acquisition to 
be deemed to occur at beginning of year; 204.8(1)“original acquisition” — 
Definition applies to Part X.3; 211.7(1)“original acquisition” — Definition 
applies to Part XII.5. 
History: The definition “original acquisition” added to subsec. 127.4(1) 
by 1997, c. 25, subsec. 37(3), applicable after 1995. 


“qualifying trust” for an individual in respect of a share 
means 


(a) a trust governed by a registered retirement savings 
plan, under which the individual is the annuitant, that 
is not a spousal plan (in this definition having the 
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meaning assigned by subsection 146(1)) in relation to 
another individual, or 


(b) a trust governed by a registered retirement savings 
plan, under which the individual or the individual’s 
spouse or common-law partner is the annuitant, that is 
a spousal plan in relation to the individual or the indi- 
vidual’s spouse or common-law partner, if the indivi- 
dual and no other person claims a deduction under 
subsection 127.4(2) in respect of the share; 


bs aes Amendment — 127.4(1 eee 
trust’(a), (b) 


(a) a trust governed by a registered nibtiesuteae ns 
ings plan, under which the individual is the annui- 
tant, that is not a spousal or common-law partner 
plan (in this definition having the meaning assigned 


by subsection 146(1)) in oe a ee 


dual, or 


(b) a trust governed Bie a feiseeieu retirement sav- 
ings plan, under which the individual or the indivi- 
dual’s spouse or common-law partner is the annui- 
tant, that is a spousal or common-law partner plan in 
relation to the individual or the individual’s spouse 
or common-law partner, if the individual and no 
other person claims a deduction - under subsection 
127.4(2) in respect of the share; - 


Application: The February 27, 2004 draft. es ae 67(2), 
will amend paras. (a) and (b) of the definition “qualifying trust” in sub- 
sec. 127.4(1) to read as above, applicable to 2001 et seg except that, ifa 
taxpayer and a person have jointly elected under s. 144 of the Moderni- 
zation of Benefits and Obligations Act, in respect of the 1998, 1999 or 
2000 taxation years, the amendment applies to the taxpayer and the per- 
son in respect of the applicable taxation ee and eueeguen! 4 taxation 
years. e : y i ee 5 


Technical Notes: Subsection 127 Adve Contains the définidon 
of “qualifying trust”. In 2000, the Act was amended to include 
common-law partners, but some provisions, including the En- 
glish version of the definition of “qualifying trust’, were over- 
looked. This definition is therefore amended to ‘correct this 
omission. The amendment applies, in general, to the 2001 and 
subsequent taxation years. However, it may apply as of 1998 if 
the common-law partners jointly choose to be deemed as such, 
beginning in that ven for the perpen: alt the ene of the 
Act. 


Related Provisions: 127.4(6)(a) — Credit to individual for investment 
by qualifying trust; 211.7(1)“qualifying trust” — Definition applies to Part 
XILS. 


History: Para. (b) of the definition “qualifying trust” in subsec. 127.4(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


The definition “qualifying trust” in subsec. 127.4(1) amended by 1999, c. 
22, subsec. 49(1), applicable to 1998 ef seg. It formerly read: 


“qualifying trust’ for an individual in respect of a share. means a 
trust governed by a registered retirement savings plan where 


(a) the individual makes contributions to the trust. and those 
contributions (and no other funds) can reasonably be considered 
to have been used by the trust to acquire or subscribe. for the 
share, and 


(b) the annuitant under the plan is the individual or a spouse of 
the individual; 


The definition “qualifying trust” added to subsec. 127.4(1) by 1994, c. 8, 
subsec. 17(1), applicable to 1992 et seq. 


“tax otherwise payable” by an individual means the 
amount that, but for this section, would be the indivi- 
dual’s tax payable under this Part. 
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History: The definition “tax otherwise payable” in subsec. 127.4(1) 
amended by 2000, c. 19, subsec. 36(1), applicable to 1998 et seq. 


“tax otherwise payable” by an individual means the amount that 
would, but for this section and section 120.1, be the tax payable 
under this Part by the individual. 


(1.1) Amalgamations or mergers — Subsections 
204.8(2) and 204.85(3) apply for the purpose of this 
section. 


History: Subsec. 127.4(1.1) added by 2000, c. 19, subsec. 36(2), applica- 
ble after February 16, 1999. 


(2) Deduction of labour-sponsored funds tax 
credit — There may be deducted from the tax otherwise 
payable by an individual (other than a trust) for a taxation 
year such amount as the individual claims not exceeding 
the individual’s labour-sponsored funds tax credit limit 
for the year. 


Related Provisions: 127.4(5) — Determination of labour-sponsored 
funds tax credit limit; 211.8— Repayment of credit on early disposition 
of share. 


History: Subsec. 127.4(2) amended by 1999, c. 22, subsec. 49(2), appli- 
cable to 1998 et seq. It formerly read: 


(2) Subject to subsections (3) and (4), there may be deducted from 
the tax otherwise payable by an individual (other than a trust) for a 
taxation year such amount as the individual claims not exceeding 
the individual’s labour-sponsored funds tax credit limit for the year. 


Subsec. 127.4(2) amended by 1997, c. 25, subsec. 37(4), applicable to 
1996 et seq. and, for the 1992 to 1995 taxation years, subsec. (2) shall be 
read as follows: 


(2) There may be deducted from the tax otherwise payable by an 
individual (other than a trust) for a taxation year the lesser of $1,000 
and the individual’s labour-sponsored funds tax credit (determined 
as if an approved share'in respect of which an individual receives a 
payment under section 211.9 had never been either acquired nor ir- 
revocably subscribed and paid for). 


Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an 
individual (other than a trust) for a taxation year the lesser of $1,000 
and the individual’s labour-sponsored funds tax credit for the year. 


Subsec. 127.4(2) amended by 1994, c. 7, Sch. VII (1993,.c. 24), s. 69, 
applicable to 1992 et seg. Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an 
individual (other than a trust) for a taxation year the lesser of $700 
and the individual’s labour-sponsored funds tax credit for the year. 


Regulations: 100(5) (reduction in withholding where share purchased 
from payroll). 


(3) [Repealed] 


History: Subsec. 127.4(3) repealed by 1999, c. 22, subsec. 49(3), applica- 
ble to 1998 et seq. It formerly read: 


(3) 3-year cooling-off period — Subject to subsection (4), no 
amount may be deducted under subsection (2) from an individual’s 
tax otherwise payable for a taxation year that ends after 1996 where 


(a) an approved share of the capital stock of a corporation is 
redeemed, acquired or cancelled by the corporation 


(i) after March 5, 1996 (otherwise than pursuant to a re- 
quest in writing made to the corporation before March 6, 
1996), and 


(11) in the year or in either of the 2 preceding taxation years; 
and 


(b) the original acquisition of the share was by the individual or 
by a qualifying trust for the individual in respect of the share. 


Subsec. 127.4(3) amended by 1997, c. 25, subsec. 37(4), applicable to 
1996 et seq. Subsec. (3) formerly read: 


(3) Computation of tax credit — The labour-sponsored funds tax 
credit of an individual for a taxation year is the total of all amounts, 
in respect of an approved share acquired or irrevocably subscribed 
and paid for by the individual (or by a qualifying trust for the indivi- 
dual in respect of the share) in the year or within 60 days after the 
end of the year (to the extent that it was not deducted in computing 
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the individual’s tax payable under this Part for the preceding taxa- 
tion year), each of which is 


(a) where a tax credit is provided under the law of a province in 
respect of the acquisition of, or subscription for, the share by 
the individual or the trust, and the share is not a share of a regis- 
tered labour-sponsored venture capital corporation (within the 
meaning assigned by section 204.8), the amount, if any, by 
which 


(1) 40% of the net cost to the individual or the trust of the 
share 


exceeds 
(ii) the amount of the tax credit so provided; and 


(b) in any other case, where the information return described in 
paragraph 204.81(6)(c) in respect of the share was filed with the 
individual’s return of income under this Part for the year (other 
than a return of income filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(e) or subsection 150(4)), 20% of the net 
cost to the individual or the trust of the share. 


Subsec. 127.4(3) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 
et seg. Subsec. (3) formerly read: 


(3) The labour-sponsored funds tax credit of an individual for a tax- 
ation year is the total of all amounts, in respect of an approved share 
acquired or irrevocably subscribed and paid for by the individual in 
the year or within 60 days after the end of the year (to the extent 
that it was not deducted in computing the individual’s tax payable 
under this Part for the preceding taxation year), each of which is 


(a) where a tax credit is provided under the law of a province in 
respect of the acquisition of, or subscription for, the share by 
the individual, and the share is not a share of a registered la- 
bour-sponsored venture capital corporation (within the meaning 
assigned by section 204.8), the amount, if any, by which 


(1) 40% of the net cost to the individual of the share 
exceeds 
(11) the amount of the tax credit so provided, and 
(b) in any other case, where the information return described in 
paragraph 204.81(6)(c) in respect of the share is filed with the 
individual’s return of income under this Part for the year (other 
than a return of income filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(e) or subsection 150(4)), 20% of the net 
cost to the individual of the share. 
Subsec. 127.4(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
105(2), applicable after 1988. Subsec. (3) formerly read: 
(3) The labour-sponsored funds tax credit of an individual for a tax- 
ation year is the total of all amounts in respect of an approved share 
acquired by the individual in the year or within 60 days after the end 
of the year (to the extent it was not deducted in computing the indi- 
vidual’s tax payable under this Part for the immediately preceding 
taxation year), each of which is 
(a) where a tax credit is provided under the law of a province in 
respect of the acquisition of the share by the individual, the 
amount, if any, by which 
(i) 40% of the net cost to the individual of the share 
exceeds 
(ii) the amount of the tax credit so provided, and 


(b) in any other case, 20% of the net cost to the individual of 
the share. 


(4) [Repealed] 
History: Subsec. 127.4(4) repealed by 1999, c. 22, subsec. 49(3), applica- 
ble to 1998 et seg. It formerly read: 
(4) Exceptions to cooling-off period — Subsection (3) does not 
apply to an individual for a taxation year as a consequence of the 
redemption, acquisition or cancellation of a share where 
(a) the individual dies in the year and before the redemption, 
acquisition or cancellation; 
(b) the individual’s labour-sponsored funds tax credit in respect 
of the original acquisition of the share is nil; 
(c) tax becomes payable under Part XII.S5 because of the re- 
demption, acquisition or cancellation; 
(d) an amount determined under regulations made for the pur- 
pose of clause 204.81(1)(c)(v)(F) is directed to be remitted to 


S. 127.4(5) 


the Receiver General in order to permit the redemption, acquisi- 
tion or cancellation; or 


(e) the individual becomes either disabled and permanently un- 
fit for work or terminally ill in the year 


(1) after the last original acquisition in the year of any ap- 
proved share by the individual or by a qualifying trust for 
the individual in respect of that share, and 


(11) before the redemption, acquisition or cancellation. 


Subsec. 127.4(4) amended by 1997, c. 25, subsec. 37(4), applicable to 
1996 et seq. Subsec. (4) formerly read: 


(4) Idem — Notwithstanding subsection (3), where paragraph (3)(a) 
applies in computing an individual’s labour-sponsored funds tax 
credit for a taxation year in respect of an approved share and the 
amount of the tax credit referred to in that paragraph is less than 
20% of the consideration for which the share was issued, the 
amount determined under that paragraph for the year in respect of 
the share shall be deemed to be nil. 


Subsec. 127.4(4) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 

et seq. Subsec. (4) formerly read: 
(4) Notwithstanding subsection (3), where paragraph (3)(a) is appli- 
cable in computing an individual’s labour-sponsored fund tax credit 
for a taxation year in respect of an approved share acquired by the 
individual and the amount of the tax credit referred to in that para- 
graph is less than 20% of the consideration for which the share was 
issued, the amount determined under that paragraph for the year in 
respect of the share shall be deemed to be nil. 


(5) Labour-sponsored funds tax credit limit — For 
the purpose of subsection (2), an individual’s labour- 
sponsored funds tax credit limit for a taxation year is the 
lesser of 


(a) $750, and 
(b) the amount, if any, by which 


(i) the total of all amounts each of which is the in- 
dividual’s labour-sponsored funds tax credit in re- 
spect of an original acquisition in the year or in the 
first 60 days. of the following taxation year of an 
approved share 


exceeds 


(ii) the portion of the total described in subpara- 
graph (1) that was deducted under subsection (2) in 
computing the individual’s tax payable under this 
Part for the preceding taxation year. 
Related Provisions: 127.4(5.1) — Extension of investment deadline by 
CCRA so that acquisition deemed made at beginning of year; 127.4(6) — 
Determination of labour-sponsored funds tax credit. 
History: Para. 127.4(5)(a) amended by 1999, c. 22, subsec. 49(4), appli- 
cable to 1998 et seq. It formerly read: 


(a) $525, and 


Subsec. 127.4(5) added by 1997, c. 25, subsec. 37(4), applicable to 1996 
et seq., except that in its application to the 1996 taxation year, subsec. (5) 
shall be read as follows: 


(5) For the purpose of subsection (2), an individual’s labour-spon- 
sored funds tax credit limit for a taxation year is the lesser of 


(a) the total of 
(i) the lesser of $1,000 and the amount, if any, by which 


(A) the total of all amounts each of which is the indivi- 
dual’s labour-sponsored funds tax credit in respect of 
an original acquisition after 1995 and before March 6, 
1996 of an approved share 


exceeds 


(B) such portion of the amount deducted under subsec- 
tion (2) in computing the individual’s tax payable 
under this Part for the 1995 taxation year as is attribu- 
table to the original acquisition after 1995 of an ap- 
proved share, and 


(ii) the amount, if any, by which $525 exceeds the amount 
determined under subparagraph (i) in respect of the indivi- 
dual for the year, and 
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(b) the amount, if any, by which 


(i) the total of all amounts each of which is the individual’s 
labour-sponsored funds tax credit in respect of an original 
acquisition in the year or in the first 60 days of the follow- 
ing taxation year of an approved share 


exceeds 


(11) the portion of the total described in subparagraph (i) 
that was deducted under subsection (2) in computing the 
individual’s tax payable under this Part for the preceding 
taxation year. 


(5.1) Deemed original acquisition — If the Minister 
so directs, an original acquisition of an approved share 
that occurs in an individual’s taxation year (other than in 
the first 60 days of the year) is deemed for the purpose of 
this section to have occurred at the beginning of the year 
and not at the time it actually occurred. 


History: Subsec. 127.4(5.1) added by 1999, c. 22, subsec. 49(5), applica- 
ble to acquisitions that are made after 1997. 


(6) Labour-sponsored funds tax credit — For the 
purpose of subsection (5), an individual’s labour-spon- 
sored funds tax credit in respect of an original acquisition 
of an approved share is equal to the least of 


(a) 15% of the net cost to the individual (or to a quali- 
fying trust for the individual in respect of the share) 
for the original acquisition of the share by the indivi- 
dual or by the trust, 


(b) nil, where the share was issued by a registered la- 
bour-sponsored venture capital corporation unless the 
information return described in paragraph 204.81(6)(c) 
is filed with the individual’s return of income for the 
taxation year for which a claim is made under subsec- 
tion (2) in respect of the original acquisition of the 
share (other than a return of income filed under sub- 
section 70(2), paragraph 104(23)(d) or 128(2)(e) or 
subsection 150(4)), 


(c) nil, where the individual dies after December 5, 
1996 and before the original acquisition of the share, 
and 


(d) nil, where a payment in respect of the disposition 
of the share has been made under section 211.9. 


Related Provisions: 211.7(1)“labour-sponsored funds tax credit’? — 
Determination of credit for purposes of Part XII.5 where share redeemed 
early. 


History: The opening words of subsec. 127.4(6) amended by 1999, c. 22, 
subsec. 49(6), applicable to 1998 et seg. The opening words formerly read: 


(6) For the purposes of subsections (4) and (5), an individual’s la- 
bour-sponsored funds tax credit in respect of an original acquisition 
of an approved share is equal to the least of 


Subsec. 127.4(6) added by 1997, c. 25, subsec. 37(4), applicable to 1996 
et seq., except that the reference to “15%” in para. (6)(a) shall be read as 
“20%” for original acquisitions that occurred before March 6, 1996. 


Definitions [s. 127.4]: “amount” — 248(1); “annuitant” — 146(1); “ap- 
proved share” — 127.4(1); “business”, “common-law partner” — 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “discontinued” — 
204.8(2); “individual” — 248(1); “labour-sponsored funds tax credit’? — 
127.4(1), (6); “labour-sponsored funds tax credit limit’? — 127.4(5); “Min- 
ister” — 248(1); “net cost” — 127.4(1); “original acquisition”, “person”, 
“prescribed” — 248(1); “prescribed labour-sponsored venture capital cor- 
poration” — Reg. 6701; “province” — Interpretation Act 35(1); “qualify- 
ing trust” — 127.4(1); “registered labour-sponsored venture capital corpo- 
ration” — 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“regulation”, “share” — 248(1); “spousal or common-law partner plan” — 
146(1); “tax otherwise payable” — 127.4(1); “tax, payable” — 248(2); 
“taxation year’ — 249; “trust” — 104(1), 248(1), (3). 


Forms [s. 127.4]: T5006: Statement of registered LSVCC class A 
shares. 


Income Tax Act; Part I, Division E 


127.41 (1) Part XIl.4. tax credit [qualifying 
environmental trust beneficiary] — In this section, 
the Part XII.4 tax credit of a taxpayer for a particular tax- 
ation year means the total of 


(a) all amounts each of which is an amount determined 
by the formula 


AX B 
G 
where 


A is the tax payable under Part XII.4 by a qualifying 
environmental trust for a taxation year (in this par- 
agraph referred to as the “trust’s year’) that ends in 
the particular year, 


B is the amount, if any, by which the total of all 
amounts in respect of the trust that were included 
(otherwise than because of being a member of a 
partnership) because of the application of subsec- 
tion 107.3(1) in computing the taxpayer’s income 
for the particular year exceeds the total of all 
amounts in respect of the trust that were deducted 
(otherwise than because of being a member of a 
partnership) because of the application of subsec- 
tion 107.3(1) in computing that income, and 


C is the trust’s income for the trust’s year, computed 
_without reference to subsections 104(4) to (31) and 
sections 105 to 107, and 


(b) in respect of each partnership of which the tax- 
payer was a member, the total of all amounts each of 
which is the amount that can reasonably be considered 
to be the taxpayer’s share of the relevant credit in re- 
spect of the partnership and, for this purpose, the rele- 
vant credit in respect of a partnership is the amount 
that would, if a partnership were a person and its fiscal 
period were its taxation year, be the Part XII.4 tax 
credit of the partnership for its taxation year that ends 
in the particular year. 

Related Provisions: 87(2)(j.93) — Amalgamations — continuing cor- 


poration; 126(7)‘tax for the year otherwise payable under this Part” — 
Credit under 127.41 ignored for foreign tax credit purposes. 


History: The description of A in para. 127.41(1)(a) amended by 1998, c. 
19, s. 34, applicable to taxation years that end after February 18, 1997. 
The description of A formerly read: 
A is the tax payable under Part XII.4 by a mining reclamation 
trust for a taxation year (in this paragraph referred to as the 
“trust’s year’) that ends in the particular year, 


The description of B in para. 127.41(1)(a) amended by the said.c. 19, s. 
148, applicable to taxation years that end after February 22, 1994. The 
description formerly read: 


B_ is the amount, if any, by which the total of all amounts in re- 
spect of the trust that were included (otherwise than because of 
being a member of a partnership) because of the application of 
subsection 107.3(1) in computing the taxpayer’s income for the 
particular year exceeds the total of all amounts in respect of the 
trust that were deducted because of the application of subsec- 
tion 107.3(1) in computing such income, and 


Subsec. 127.41(1) added by 1995, c. 3, s. 39, applicable to taxation years 
that end after February 22, 1994. 


(2) Reduction of Part | tax — There may be deducted 
from a taxpayer’s tax otherwise payable under this Part 
for a taxation year such amount as the taxpayer claims not 
exceeding the taxpayer’s Part XII.4 tax credit for the year. 


History: Subsec. 127.41(2) added by 1995, c. 3, s. 39, applicable to taxa- 
tion years that end after February 22, 1994. 


(3) Deemed payment of Part | tax — There is 
deemed to have been paid on account of the tax payable 
under this Part by a taxpayer (other than a taxpayer ex- 
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empt from such tax) for a taxation year on the taxpayer’s 
balance-due day for the year, such amount as the taxpayer 
claims not exceeding the amount, if any, by which 


(a) the taxpayer’s Part XII.4 tax credit for the year 
exceeds 


(b) the amount deducted under subsection (2) in com- 
puting the taxpayer’s tax payable under this Part for 
the year. | 


Related Provisions: 152(1)(b) — Assessment of amount deemed paid; 
157(3)(e) — Reduction in monthly corporate instalments to reflect credit; 
163(2)(e) — Penalty for false statement or omission. 


History: The opening words of subsec. 127.41(3) amended by 1997, c. 
25, s. 38, applicable, to 1996 et seg. The opening words formerly read: 


(3) There shall be deemed to have been paid on account of tax paya- 
ble under this Part by a taxpayer (other than a taxpayer exempt from 
such tax) for a taxation year, where the taxpayer is an individual, on 
the individual’s balance-due day for the year and, where the tax- 
payer is a corporation, on the day referred to in paragraph 157(1)(b) 
on or before which the remainder of the taxes payable under this 
Part for the year by the taxpayer would be required to be paid if 
such a remainder were payable, such amount as the taxpayer claims 
not exceeding the amount, if any, by which 

Subsec. 127.41(3) added by 1995, c. 3, s. 39, applicable to taxation years 

that end after February 22, 1994. 

Definitions [s. 127.41]: “amount”, “balance-due day” — 248(1); “fiscal 

period” —:249(2)(b), 249.1; “Part XIL-4 tax credit” — 127.41(1); “quali- 

fying environmental trust” — 248(1); “taxation year” — 11(2), 249; “tax- 

payer” — 248(1); “trust’s year” — 107.3(1). 


DIVISION E.1 — MINIMUM TAX 


127.5 Obligation to pay minimum tax — Notwith- 
standing any other provision of this Act but subject to 
subsection |120.4(3) and section 127.55, where the amount 
that, but for section 120, would be determined under Di- 
vision E to be an individual’s tax payable for a taxation 
year is less than the amount determined under paragraph 
(a) in respect of the individual for the year, the indivi- 
dual’s tax payable under this Part for the year is the total 
of 


(a) the amount, if any, by which 


(i) the individual’s minimum amount for the year 
determined under section 127.51 


exceeds 


(ii) the individual’s special foreign tax credit deter- 
mined under section 127.54 for the year, and 


(b) the amount, if any, required by section 120 to be 
added to the individual’s tax otherwise payable under 
this Part for the year. 


Related Provisions: 117(1) — ‘Tax payable” to be calculated without 
reference to minimum tax; 120.2 — Minimum tax carryover; 127.54(2) — 
Foreign tax credit; 127.55 — Where minimum tax not applicable. 


History: S. 127.5 amended by 2000, c. 19, s. 37, applicable to 1998 er 
seq. except that, in its application to the 1998 and 1999 taxation years, s. 
127.5 shall be read without reference to the expression “subsection 
120.4(3) and”. It formerly read: 


127.5 Notwithstanding any other provision of this Act but subject to 
section 127.55, where the amount that, but for sections 120 and 
120.1, would be determined under Division E to be the tax payable 
by an individual for a taxation year is less than the amount deter- 
mined under subparagraph (a)(i) in respect of the individual, the tax 
payable under this Part for the year by the individual is the amount, 
if any, by which 
(a) the total of 


(i) the amount, if any, by which the minimum amount for 
the year of the individual determined under section 127.51 
exceeds the individual’s special foreign tax credit deter- 
mined under section 127.54 for the year, and 


S. 127.52(1)(b)()) 


(ii) the total of all amounts required under sections 120 and 
120.1 to be added to. the tax otherwise payable under this 
Part by the individual for the year 


exceeds 


(b) the amount, if any, that may be deducted under subsection 
120.1(1) from the tax otherwise payable under this Part by the 
individual for the year. 


The opening words of subsec. 127.5 amended by 1998, c. 19, s. 149, appli- 
cable to 1992 et seg. The opening words formerly read: 


127.5 Notwithstanding any other provision of this Act, but subject 
to section 127.55, where the amount that, but for sections 120 and 
120.1, would be determined under Division E to be the tax payable 
by an individual for a taxation year is less than the amount deter- 
mined under subparagraph (a)(i) in respect of the individual, the tax 
payable under this Part for the year by the individual (other than a 
related segregated fund trust within the meaning assigned by para- 
graph 138.1(1)(a) or a mutual fund trust) is the amount, if any, by 
which 


Definitions [s. 127.5]: “amount”, “individual” — 248(1); “mutual fund 
trust” 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “taxation year” — 249. 


Interpretation Bulletins: IT-270R2: Foreign tax credit. 
Forms: T3 Sched. 12: Minimum tax; T691: Alternative minimum tax; 
T691A: Minimum tax supplement — multiple jurisdictions; T1033-WS: 


Worksheet for calculating instalment payments; T1219: Provincial alterna- 
tive minimum tax; T1219-ON: Ontario minimum tax carryover. 


127.51 Minimum amount determined — An indivi- 
dual’s minimum amount for a taxation year is the amount 
determined by the formula 


A(B—C)—D 
where 
A is the appropriate percentage for the year; 


B. is the individual’s adjusted taxable income for the year 
determined under section 127.52; 


Cis the individual’s basic exemption for the year deter- 
mined under section 127.53; and 


D_ isthe individual’s basic minimum tax credit for the 
year determined under section 127.531. 

Related Provisions: 127(5) — Investment tax credit; 257 — Formula 
cannot calculate to less than zero. 

Definitions [s. 127.51]: “appropriate percentage”, “individual” — 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. 
Forms: T3 Sched. 12: Minimum tax; T691: Alternative minimum tax; 
T691A: Minimum tax supplement — multiple jurisdictions; T1033-WS: 


Worksheet for calculating instalment payments; T1219: Provincial alterna- 
tive minimum tax; T1219-ON: Ontario minimum tax carryover. 


127.52 (1) Adjusted taxable income determined — 
Subject to subsection (2), an individual’s adjusted taxable 
income for a taxation year is the amount that would be the 
individual’s taxable income for the year or the indivi- 
dual’s taxable income earned in Canada for the year, as 
the case may be, if it were computed on the assumption 
that 


(a) [Repealed] 


(b) the total of all amounts each of which is an amount 
deductible under paragraph 20(1)(a) or any of 
paragraphs 20(1)(c) to (f) in computing the indivi- 
dual’s income for the year in respect of a rental or 
leasing property (other than an amount included in the 
individual’s share of a loss referred to in paragraph 
(c.1)) were the lesser of the total of all amounts other- 
wise so deductible and the amount, if any, by which 
the total of 


(i) the total of all amounts each of which is the in- 
dividual’s income for the year from the renting or 
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leasing of a rental or leasing property owned by the 
individual or by a partnership, computed without 
reference to paragraphs 20(1)(a) and (c) to (f), and 


(11) the amount, if any, by which 


(A) the total of all amounts each of which is the 
individual’s taxable capital gain for the year 
from the disposition of a rental or leasing pro- 
perty owned by the individual or by a 
partnership 


exceeds 


(B) the total of all amounts each of which is the 
individual’s allowable capital loss for the year 
from the disposition of a rental or leasing pro- 
perty owned by the individual or by a 
partnership 


exceeds the total of all amounts each of which is the 
individual’s loss for the year from the renting or leas- 
ing of a rental or leasing property owned by the indivi- 
dual or by a partnership (other than an amount in- 
cluded in the individual’s share of a loss referred to in 
paragraph (c.1)), computed without reference to 
paragraphs 20(1)(a) and (c) to (f); 


(c) the total of all amounts each of which is an amount 
deductible under paragraph 20(1)(a) or any of 
paragraphs 20(1)(c) to (f) in computing the indivi- 
dual’s income for the year in respect of a film property 
referred to in paragraph (w) of Class 10 of Schedule II 
to the Income Tax Regulations (other than an amount 
included in the individual’s share of a loss referred to 
in paragraph (c.1)) were the lesser of the total of all 
amounts otherwise so deductible by the individual for 
the year and the amount, if any, by which the total of 


(i) the total of all amounts each of which is the in- 
dividual’s income for the year from the renting or 
leasing of a film property owned by the individual 
or by a partnership, computed without reference to 
paragraphs 20(1)(a) and (c) to (f), and 


(11) the amount, if any, by which 


(A) the total of all amounts each of which is the 
individual’s taxable capital gain for the year 
from the disposition of such a film property 
owned by the individual or by a partnership 


exceeds 


(B) the total of all amounts each of which is the 
individual’s allowable capital loss for the year 
from the disposition of such a film property 
owned by the individual or by a partnership 


exceeds the total of all amounts each of which is the 
individual’s loss for the year from such a film property 
owned by the individual or by a partnership (other 
than amounts included in the individual’s share of a 
loss referred to in paragraph (c.1)), computed without 
reference to paragraphs 20(1)(a) and (c) to (f); 


(c.1) where, during a partnership’s fiscal period that 
ends in the year (other than a fiscal period that ends 
because of the application of subsection 99(1)), the in- 
dividual is a limited partner of the partnership or a 
member of the partnership who was a specified mem- 
ber of the partnership at all times since becoming a 
member of the partnership, or the individual’s interest 
in the partnership is an interest for which an identifica- 
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tion number is required to be, or has been, obtained 
under section 237.1, 


(1) the individual’s share of allowable capital losses 
of the partnership for the fiscal period were the 
lesser of 


(A) the total of all amounts each of which is the 
individual’s 
(J) share of a taxable capital gain for the fis- 
cal period from the disposition of property 
(other than property acquired by the partner- 
ship in a transaction to which subsection 
97(2) applied), or 


(II) taxable capital gain for the year from the 
disposition of the individual’s interest in the 
partnership if the individual, or a person 
who does not deal at arm’s length with the 
individual, does not have an interest in the 
partnership (otherwise than because of the 
application of paragraph 98(1)(a) or 
98.1(1)(a)) throughout the following taxa- 
tion year, and 


(B) the individual’s share of allowable capital 
losses of the partnership for the fiscal period, 


(ii) the individual’s share of each loss from a busi- 
ness of the partnership for the fiscal period were 
the lesser of 


(A) the individual’s share of the loss, and 
(B) the amount, if any, by which 


(1) the total of all amounts each of which is 
the individual’s 


1. share of a taxable capital gain for the 
fiscal period from the disposition of pro- 
perty used by the partnership in the busi- 
ness (other than property acquired by the 
partnership 1n a transaction to which sub- 
section 97(2) applied), or 


2. taxable capital gain for the year from 
the disposition of the individual’s interest 
in the partnership if the individual, or a 
person who does not deal at arm’s length 
with the individual, does not have an in- 
terest in the partnership (otherwise than 
because of the application of paragraph 
98(1)(a) or 98.1(1)(a)) throughout the 
following taxation year 


exceeds 


(II) the total of all amounts each of which is 
the individual’s share of an allowable capital 
loss for the fiscal period, and 


(111) the individual’s share of losses from property 
of the partnership for the fiscal period were the 
lesser of 


(A) the total of 


(1) the individual’s share of incomes for the 
fiscal period from properties of the partner- 
ship, and 


(II) the amount, if any, by which the total of 
all amounts each of which is the individual’s 


1. share of a taxable capital gain for the 
fiscal period from the disposition of pro- 
perty held by the partnership for the pur- 
pose of earning income from property 
(other than property acquired by the part- 
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nership in a transaction to which subsec- 
tion 97(2) applied), or 


2. taxable capital gain for the year from 
the disposition of the individual’s interest 
in the partnership if the individual, or a 
person who does not deal at arm’s length 
with the individual, does not have an in- 
terest in the partnership (otherwise than 
because of the application of paragraph 
98(1)(a) or 98.1(1)(a)) throughout the 
following taxation year, 


exceeds the total of all. amounts each of 
which is the individual’s share of an allowa- 
ble capital loss for the fiscal period, and 


(B) the individual’s share of losses from pro- 
perty of the partnership for the fiscal period; 


(c.2) where, during a fiscal period of a partnership that 
ends in the year (other than a fiscal period that ends 
because of the application of subsection 99(1)), 


(1) the individual is a limited partner of the partner- 
ship, or is a member of the partnership who was a 
specified member of the partnership at all times 
since becoming a member of the partnership, or 


(11) the partnership owns a rental or leasing pro- 
perty or a film property and the individual is a 
member of the partnership, 


the total of all amounts each of which is an amount 
deductible under any of paragraphs 20(1)(c) to (f) in 
computing the individual’s income for the year in re- 
spect of the individual’s acquisition of the partnership 
interest were the lesser of 


(iii) the total of all amounts otherwise so deducti- 
ble, and 


(iv) the total of all amounts each of which is the 
individual’s share of any income of the partnership 
for the fiscal period, determined in accordance with 
subsection 96(1); 


(c.3) the total of all amounts each of which is an 
amount deductible in computing the individual’s in- 
come for the year in respect of a property for which an 
identification number is required to be, or has been, 
obtained under section 237.1 (other than an amount to 
which any of paragraphs (b) to (c.2) applies) were nil; 


(d) except in respect of dispositions of property occur- 
ting before 1986 or to which section 79 applies, 


(i) the references to the fraction applicable to the 
individual for the year in each of paragraphs 38(a), 
(b) and (c) and section 41 were read as a reference 
to “4/5”, other than in the case of a capital gain 
from a disposition that is the making of a gift of 
property to a qualified donee, and 


(ii) each amount (other than an amount to which 
subsection 104(21.4) applies) that is designated by 
a trust for a particular year of the trust in respect of 
the individual and deemed by subsection 104(21) 
to be a taxable capital gain for the year of the indi- 
vidual were equal to the amount obtained by the 
formula 


4/5 (A X 1/B) 
where 


A. is the amount so deemed to be a taxable capital 
gain for the year of the individual, and 
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B is the fraction in paragraph 38(a) applicable to 
the trust for the particular year of the trust for 


which the designation is made; 


Proposed Addition — 127.52(1)(d)(iii) 
- Gi) this Act were Bee without reference to sub- 
~ section: 1042 


Application: The February 2004 draft seeldo s. 68, will add 
para. 127.52(1)(d)(iii), applicab to 2000 et seq. o 


Technical Notes — (December 20, 2002): Paragraph 
127. S21 )(d) provides that in computing: an individual’s ad- 


fore ona to ensure 
is included in computing the alternative minimum tax. 


pageeees a Able: income seg minimum ‘tax. a the total 


S Aad loses would be res into account. I Bikeess bail 


& 
Ses are deemed Mee subsection 104(21,.6) to have been real- 


ion rate for capital gains realized on 
rust Ades to February 28, 2000 is */4 


a aragraph 12), 52(1)(d) i is there- 
zat only the actual amount of the gain 


(e) the total of all amounts deductible under section 
65, 66, 66.1, 66.2, 66.21 or 66.4 or under subsection 
29(10) or (12) of the Income Tax Application Rules in 
computing the individual’s income for the year were 
the lesser of the amounts otherwise so deductible by 
the individual for the year and the total of 


(i) the individual’s income for the year from royal- 
ties in respect of, and such part of the individual’s 
income, other than royalties, for the year as may 
reasonably be considered as attributable to, the pro- 
duction of petroleum, natural gas and minerals, de- 
termined before deducting those amounts, and 


(ii) all amounts included in computing the. indivi- 
dual’s income for the year under section 59; 


(e.1) the total of all amounts each of which is an 
amount deductible under any of paragraphs 20(1)(c) to 
(f) in computing the individual’s income for the year 
in respect of a property that is a flow-through share (if 
the individual is the person to whom the share was is- 
sued under an agreement referred to in the definition 
“flow-through share” in subsection 66(15)), a Cana- 
dian resource property or a foreign resource property 
were the lesser of the total of the amounts otherwise so 
determined for the year and the amount, if any, by 
which 


(i) the total of all amounts each of which is an 
amount described in subparagraph (e)(1) or (ii), de- 
termined without reference to paragraphs 20(1)(c) 


tontt); 
exceeds 


(11) the total of all amounts each of which is an 
amount deductible under section 65, 66, 66.1, 66.2, 
66.21 or 66.4 or under subsection 29(10) or (12) of 
the Income Tax Application Rules in computing the 
individual’s income for the year; 


(f) subsection 82(1) were read without reference to 
that portion following paragraph 82(1)(a); 


(g) the total of all amounts deductible under section 
104 in computing the income of a trust for the year 
were equal to the total of 


(1) the total of all amounts otherwise deductible 
under that section, and 
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(ii) the total of all amounts each of which is */s of 


(A) amounts designated by the trust under sub- 
section 104(21) for the year, or 


(B) that portion of a net taxable capital gain of 
the trust that may reasonably be considered to 


(I) be part of an amount included, by virtue 
of subsection 104(13) or section 105, in 
computing the income for the year of a non- 
resident beneficiary of the trust, or 


(II) have been paid in the year by a trust 
governed by an employee benefit plan to a 
beneficiary thereunder; 


(h) the only amounts deductible under sections 110 to 
110.7 in computing the individual’s taxable income 
for the year or taxable income earned in Canada for 
the year, as the case may be, were 


(1) the amounts deducted under any of subsections 
110(2), 110.6(2), (2.1), (3) and (12) and 110.7(1), 


(ii) the amount deducted under 
110(1)(d), not exceeding the total of 


(A) twice the amount deducted under paragraph 
110(1)(d.01), and 


(B) 7/s of the amount, if any, by which 


paragraph 


(I) the amount deducted under paragraph 
110(1)(d) 


exceeds 
(II) the amount determined under clause (A), 


(iil) the amount 
110(1)(d.01), 

(iv) 7/s of the amounts deducted under any of 
paragraphs 110(1)(d.1) to (d.3), 

(v) the amount that would be deductible under par- 
agraph 110(1)(f) if paragraph (d) were applicable 
in computing the individual’s income for the year; 


deducted under paragraph 


and . 
(vi) the amount deducted under paragraph 
110(1)(g); 


(h.1) the formula in paragraph 110.6(21)(a) were read 
as 


A+B 
(1) in computing the individual’s taxable income for 
the year or the individual’s taxable income earned in 
Canada for the year, as the case may be, the only 
amounts deductible under 
(1) paragraphs 111(1)(a), (c), (d) and (e) were the 
lesser of 
(A) the amount deducted 
paragraphs for the year, and 


(B) the total of all amounts that would be de- 
ductible under those paragraphs for the year if 


under those 


(1) paragraphs (b), (c) and (e) of this subsec- 
tion, as they read in respect of taxation years 
that began after 1985 and before 1995, ap- 
plied in computing the individual’s non-cap- 
ital loss, restricted farm loss, farm loss and 
limited partnership loss for any of those 
years, and 

(II) paragraphs (b) to (c.3), (e) and (e.1) of 
this subsection applied in computing the in- 
dividual’s non-capital loss, restricted farm 
loss, farm loss and limited partnership loss 
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for any taxation year that begins after 1994, 
and 


(ii) paragraph 111(1)(b) were the lesser of 


(A) the total of all amounts each of which is an 
amount that can reasonably be considered to be 
the amount that the individual would have de- 
ducted under paragraph 111(1)(b) had para- 
graph (d) of this subsection been applicable in 
computing the amount deductible under para- 
graph 111(1)(b), and 


(B) the total of all amounts that would be de- 
ductible under that paragraph for the year if 


(I) paragraph (d) of this subsection applied 
in computing the individual’s net capital loss 
for any taxation year that began before 1995, 
and 


(II) paragraphs (c.1) and (d) of this subsec- 
tion applied in computing the individual’s 
net capital loss for any taxation year that be- 
gins after 1994; and 


(j) the Income Tax Application Rules were read with- 
out reference to section 40 of that Act. 


Related Provisions: 127.52(2) — Certain CCA claims by partnership 
deemed claimed by partner; 127.52(2.1) — Specified member of partner- 
ship — anti-avoidance rule; 127.52(3)— Rental or leasing property; 
248(8) — Occurrences as a consequence of death. 


History: Subpara. 127.52(1)(h)(vi) added by 2002, c. 9, s. 40, applicable _ 
to 1997 et seq. and, notwithstanding subsecs. 152(4) to (5), any assess- 
ment of a taxpayer’s tax, interest or penalty for any taxation year shall be 
made that is necessary to give effect to the amendment. 


Para. 127.52(1)(d) amended by 2001, c. 17, subsec. 119(1), applicable to 
2000 et seq. Para. (d) formerly read: 


(d) except in respect. of dispositions of property occurring before 
1986 or to which section 79 applies, 


(i) sections 38 and 41 were read without the references therein 
to ‘V4 of’, other than in the case of a capital gain from a dispo- 
sition that is the making of a gift of property to a qualified do- 
nee (as defined in subsection 149.1(1)), and 


(ii) each amount deemed by subsection 104(21) to be a taxable 
capital gain for the year of the individual were equal to */s of 
that amount; 


The opening words of para. 127.52(1)(e) amended by the said c. 17, sub- 
sec. 119(2), to add reference to “66.21”, applicable to taxation years that 
begin after 2000. 


Subpara. 127.52(1)(e.i)(ii) amended by the said c. 17, subsec. 119(3), to 
add reference to “66.21”, applicable to taxation years that begin after 
2000. 


The opening words of subpara. 127.52(1)(g)(ii) amended by the said'c. 17, 
subsec. 119(4) to substitute “3/5” for “1/3”, applicable to 2000 et seq. 


Para. 127.52(1)(h) amended by the said c. 17, subsec. 119(5), applicable to 
2000 et seq. except that, for the 2000 taxation year, cl. 127.52(1)(h)(i1)(A) 
shall be read as follows: ; 


(A) the total of 


(1) twice the amount deducted under paragraph 110(1)(d.01) in 
respect of benefits that the individual is deemed by paragraph 
7(1)(a) to have received in the year as a result of transactions, 
events or circumstances that occur after October 17,2000, and 


(II) the amount deducted under paragraph 110(1)(d.01) in re- 
spect of benefits that the individual is deemed by paragraph 
7(1)(a) to have received in the year as a result of transactions, 
events or circumstances that occur before October 18, 2000, 
and 


Para. (h) formerly read: 


(h) the only amounts deductible under sections 110 to 110.7 in com- 
puting the individual’s taxable income for the year or taxable in- 
come earned in Canada for the year, as the case may be, were the 
amounts deducted under any of subsections 110(2), 110.6(2), (2.1), 
(3) and (12) and 110.7(1) and the amount that would be deductible 
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under paragraph 110(1)(f) if paragraph (d) were applicable in com- 
puting the individual’s income for the year; 


Para. 127.52(1)(a) repealed by 1999, c. 22, subsec. 50(2), applicable to 
1998 et seq. The para. formerly read: 


(a) the total of all amounts deductible under any of paragraphs 
8(1)(m) and 60(1) to (j.2) in computing the individual’s income for 
the year were the lesser of 


(i) the total of the amounts otherwise so deductible, and 
(ii) the total of 


(A) the amount otherwise so deductible under paragraph 
607) by reason of subsection 146(6.1), and 


(B) all amounts each of which was included in computing 
the individual’s income for the year and is a single payment 
out of or under a deferred profit sharing plan, a superannua- 
tion or pension fund or plan or a foreign retirement 
arrangement 


(I) as a consequence of the death, withdrawal from the 
fund, plan or arrangement or termination of employ- 
ment of a person, 


(II) on the winding-up of the fund, plan or arrangement 
in full satisfaction of all rights of the payee in or under 
the fund, plan or arrangement, or 


(IIL) to which the individual is entitled because of an 
amendment to the fund, plan or arrangement; 


Subsec. 50(1) of the said c. 22 provides the following transitional rule, 
applicable to 1994 et seq. and, notwithstanding subsecs 152(4) to (5) of 
the Act, such assessment of an individual’s tax payable under the Act for 
any taxation year shall be made as is necessary to take into account the 
application of subsec. 50(1). 


(1) Where an individual’s tax payable under Part I of the Act for a 
particular taxation year that began after 1993 and before 1998 is 
greater than the tax that would have been so payable if the Act were 
read without reference to paragraph 127.52(1)(a) and the individual 
was resident in Canada throughout, and was not a bankrupt at any 
time in, the period that began immediately after the end of the par- 
ticular year and that ended at the end of 1997, the individual’s mini- 
mum amount for the particular year under section 127.51 of the Act 
is deemed to be equal to the amount, if any, by which 


(a) the amount that would be the individual’s minimum amount 
for the particular year determined without reference to this 
subsection 


exceeds 


(b) the part of the individual’s additional tax for the particular 
year determined under subsection 120.2(3) of the Act that can 
reasonably be considered to be attributable to the application of 
paragraph 127.52(1)(a) of the Act and not deductible in com- 
puting the individual’s tax payable under Part I of the Act for 
any of the taxation years that began after the end of the particu- 
lar year and before 1998. 


Paras. 127.52(1)(b) and (c) amended, and paras. (c.1) to (c.3), (e.1), and 
(h.1), added, by 1998, c. 19, subsec. 150(1)-(3), paras. (b), (c) to (c.3), and 
(e.1) applicable to taxation years of an individual that begin after 1994, 
and (h.1) applicable to the 1994 and 1995 taxation years. Paras. 
127.52(1)(b) and (c) formerly read: 


(b) the total of all amounts deductible by the individual under para- 
graph 20(1)(a) for the year in respect of residential properties were 
the lesser of the total of all amounts otherwise so deductible by the 
individual for the year and the amount, if any, by which 


(i) the total of the individual’s incomes for the year from the 
renting or leasing of residential properties owned by the indivi- 
dual or by a partnership, computed without reference to para- 
graph 20(1)(a), 


exceeds 


(ii) the total of the individual’s losses for the year from the rent- 
ing or leasing of residential properties owned by the individual 
or by a partnership, computed without reference to paragraph 
20(1)(a); 
(c) the total of all amounts deductible by the individual under para- 
graph 20(1)(a) for the year in respect of film properties were the 
lesser of the total of all amounts otherwise so deductible by the indi- 
vidual for the year and the amount, if any, by which 


(i) the total of the individual’s incomes for the year from the 
renting or leasing of film properties owned by the individual or 
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by a partnership, computed without reference to paragraph 
20(1)(a), 


exceeds 


(ii) the total of the individual’s losses for the year from the rent- 
ing or leasing of film properties owned by the individual or by a 
partnership, computed without reference to paragraph 20(1)(a); 


Cl. 127.52(1)(i)G)(B) amended by the said c. 19, subsec. 150(4), applica- 
ble to all taxation years. Cl. 127.52(1)(i)@)(B) formerly read: 


(B) the amounts that would be deductible under those paragraphs 
for the year if paragraphs (b), (c) and (e) of this subsection were 
applicable in computing the individual’s non-capital loss, restricted 
farm loss, farm loss and the limited partnership loss for any taxation 
year beginning after 1985, and 


Cl. 127.52(1)(@)Gi)(B) amended by the said c. 19, subsec. 150(5), applica- 
ble to all taxation years except that, in determining an individual’s ad- 
justed taxable income for taxation years that began before 1995, subcl. 
127.52(1)G)G1)(B)(D shall be read as follows: 


“(D) paragraph (d) of this subsection applied in computing the indi- 
vidual’s net capital loss for any taxation year that began after 1985 
and before 1995, and” 


Cl. 127.52(1)(i)(ii)(B) formerly read: 


(B) the total of all amounts that would be deductible under para- 
graph 111(1)(b) if paragraph (d) of this subsection were applicable 
in computing the total referred to in the definition “net capital loss” 
in subsection 111(8) for any taxation year commencing after 1985; 
and 


Subpara. 127.52(1)(d)(i), amended by the said c. 19, s. 35, applicable to 
taxation years that begin after 1996. Subpara. 127.52(1)(d)(i) formerly 
read: 


(i) sections 38 and 41 were read without the references therein to ““/4 
of’, and 


Para. 127.52(1)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 70, 
applicable to 1991 et seg. Para. (1)(d) formerly read: 


(d) except in respect of dispositions of property occurring before 
1986 or to which section 79 applies, sections 38 and 41 were read 
without the references to the fraction set out in those two sections; 


Cl: 127.52(1)(a)(1)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 106(1), applicable to 1990 et seg. That cl. formerly read: 


(B) the total of all amounts each of which was included in comput- 
ing the individual’s income for the year and which is a single pay- 
ment out of or under a deferred profit sharing plan or a superannua- 
tion or pension fund or plan 


(1) as a consequence of the death, withdrawal from the fund or 
plan or termination of employment of a person, 


(IT) on the winding-up of the fund or plan in full satisfaction of 
all rights of the payee in or under the fund or plan, or 


(III) to which the individual is entitled by virtue of an amend- 
ment to the fund or plan; 


Para. 127.52(1)(h) substituted by 1994, c, 7, Sch. Il (1991, c. 49), subsec. 
106(2), applicable to 1986 ef seg., except that in its application to the 1986 
to 1988 taxation years the para. shall be read as follows: 


(h) the only amounts deductible under sections 110 to 110.7 in com- 
puting the individual’s taxable income for the year or the indivi- 
dual’s taxable income earned in Canada for the year, as the case 
may be, were the amounts deducted under any of paragraph 
110(1)() and subsections 110(2), 110.6(2), (2.1), (3) and (12) and 
110.7(1) of this Act and subsection 110.4(1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applied to 
taxation years ending before 1988 and the amount that would be 
deductible under paragraph 110(1)(f).if paragraph (d) were applica- 
ble in computing the individual’s income for the year; 


Para. (1)(h) formerly read: 


(h) the only amounts deductible under sections 110 to 110.7 in com- 
puting the individual’s taxable income for the year or the indivi- 
dual’s taxable income earned in Canada for the year, as the case 
may be, were the amounts deducted under any of paragraphs 
110(1)(f) and (i) and subsections 110(2), 110.6(2), (2.1), (3) and 
(12) and 110.7(1) of this Act and subsection 110.4(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, com- 
puted without reference to this section; 


1115 


S. 127.52(1) 


Subpara. 127.52(1)(i)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 106(3), applicable to taxation years beginning after 1985. Subpara. 
(1)()(G) formerly read: 


(i) paragraphs 111(1)(a), (c) and (d) were the lesser of 
(A) the amount deducted under each of those paragraphs, and 


(B) the amount that would be deductible under each of those 
paragraphs if paragraphs (b), (c) and (e) of this subsection were 
applicable in determining the amount for E in the definition 
“non-capital loss” in subsection 111(8) for any taxation year 
commencing after 1985, and 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family 
farm corporation. 


(2) Partnerships — For the purposes of subsection (1) 
and this subsection, any amount deductible under a provi- 
sion of this Act in computing the income or loss of a part- 
nership for a fiscal period is, to the extent of a member’s 
share of the partnership’s income or loss, deemed to be 
deductible by the member under that provision in comput- 
ing the member’s income for the taxation year in which 
the fiscal period ends. 
History: Subsec. 127.52(2) amended by 1998, c. 19, subsec. 150(6), ap- 
plicable to taxation years of an individual that begin after 1994. Subsec. 
127.52(2) formerly read: 
(2) For the purposes of paragraphs (1)(b) and (c), where an indivi- 
dual was a member of that partnership at the end of its fiscal period, 
any amount deducted by that partnership as a deduction under para- 
graph 20(1)(a) in respect of a residential property or a film property 
in computing its income shall, to the extent of the individual’s share 
thereof, be deemed to have been deducted by the individual under 
that paragraph in computing the individual’s income in respect of 
the property for the taxation year in which the fiscal period ended. 


(2.1) Specified member of a partnership — Where 
it can reasonably be considered that one of the main rea- 
sons that a member of a partnership was not a specified 
member of the partnership at all times since becoming a 
member of the partnership is to avoid the application of 
this section to the member’s interest in the partnership, 
the member is deemed for the purpose of this section to 
have been a specified member of the partnership at all 
times since becoming a member of the partnership. 


Related Provisions: 40(3.131) — Parallel rule for negative adjusted 
cost base of partnership interest. 


History: Subsec. 127.52(2.1) added by 1998, c. 19, subsec. 150(7), appli- 
cable after April 26, 1995. 


(3) Definitions — For the purposes of this section, 


‘film property” means a property described in paragraph 
(n) of Class 12, or paragraph (w) of Class 10, of Schedule 
II to the Income Tax Regulations; 


“limited partner” has the meaning that would be as- 
signed by subsection 96(2.4) if that subsection were read 
without reference to “if the member’s partnership interest 
is not an exempt interest (within the meaning assigned by 
subsection (2.5)) at that time and”; 

History: The definition “limited partner” added to subsec. 127.52(3) by 


1998, c. 19, subsec. 150(9), applicable to taxation years of an individual 
that begin after 1994. 


“rental or leasing property” means a property that is a 
rental property or a leasing property for the purpose of 
section 1100 of the Income Tax Regulations. 


Related Provisions: 127.52(1)(b), (c.2)(ii) — Application of minimum 
tax. 


History: The definition “rental or leasing property” added to subsec. 
127.52(3) by 1998, c. 19, subsec. 150(9), applicable to taxation years of an 
individual that begin after 1994. 


Regulations: 1100(14)-(14.2) (definition of 
1100(17)-(20) (definition of leasing property). 


rental property); 
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“residential property’? — [Repealed] 


History: The definition “residential property” repealed by 1998, c. 19, 
subsec. 150(8), applicable to taxation years of an individual that begin af- 
ter 1994. The definition formerly read: 


“residential property” means a property described in Class 31 or 32 
of Schedule II to the Income Tax Regulations and furniture, fixtures 
and equipment, if any, located in, and ancillary to, that property. 


Definitions [s. 127.52]: “allowable capital loss” — 38(a), 248(1); 
“amount” — 248(1); “arm’s length’ — 251(1); “business” — 248(1); 
“Canada” — 255; “capital gain” — 54, 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “disposition” — 248(1); of capital property — 
54; “employment” — 248(1); “farm loss” — 111(8), 248(1); “film pro- 
perty” — 127.52(3); “fiscal period” — 248(1), 249(2)(b), 249.1; “flow- 
through share” — 66(15), 248(1); “foreign retirement arrangement” — 
248(1); “identical” — 40(3.5), 248(12); “individual” — 248(1); “limited 
partner” — 127.52(3); “limited partnership loss” — 96(2.1)(e), 248(1); 
“mineral” — 248(1); “non-capital loss” — 111(8), 248(1); “non-resi- 
dent” — 248(1) “person”, “property”, “regulation” — 248(1); “qualified 
donee” — 149.1(1), 248(1); “rental or leasing property” — 127.52(3); “re- 
stricted farm loss’ —31, 248(1); “specified member” — 127.52(2.1), 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxation 
year” — 249; “trust” — 104(1), 248(1), (3). 


Forms [s. 127.52]: T3 Sched. 12: Minimum tax; T691: Alternative 
minimum tax; T691A: Minimum tax supplement — multiple jurisdictions; 
T1033-WS: Worksheet for calculating instalment payments; T1219: Pro- 
vincial alternative minimum tax; T1219-ON: Ontario minimum tax 
carryover. 


127.53 (1) Basic exemption — An individual’s. basic 
exemption for a taxation year is 


(a) $40,000, in the case of an individual other than a 
trust; 


(b) $40,000, in the case of a testamentary trust or an 
inter vivos trust described in subsection 122(2); and 


(c) in any other case, nil. 


(2) Multiple trusts — Notwithstanding paragraph 
(1)(b), where more than one trust described in that para- 
graph arose as a consequence of contributions to the trusts 
by an individual and those trusts have filed with the Min- 
ister in prescribed form an agreement whereby, for the 
purpose of this Division, they allocate an amount to one 
or more of them for a taxation year and the total of the 
amounts so allocated does not exceed $40,000, the basic 
exemption for the year of each of the trusts is the amount 
so allocated to it. 


Related Provisions: 104(2) — Grouping of multiple trusts for regular 
tax purposes. 


Forms: T3 Sched. 6: Trusts’ agreement to allocate the basic exemption 
from minimum tax. 


(3) Failure to file agreement — Notwithstanding par- 
agraph (1)(b), where more than one trust described in that 
paragraph arose as a consequence of contributions to the 
trusts by an individual and no agreement as contemplated 
by subsection (2) has been filed with the Minister before 
the expiry of 30 days after notice in writing has been for- 
warded by the Minister to any of the trusts that such an 
agreement is required for the purpose of an assessment of 
tax under this Part, the Minister may, for the purpose of 
this Division, allocate an amount to one or more of the 
trusts for a taxation year, the total of all of which amounts 
does not exceed $40,000, and the basic exemption for the 
year of each of the trusts is the amount so allocated to it. 
Definitions [s. 127.53]: “amount”, “assessment”, “individual” — 
248(1); “inter vivos trust” — 108(1), 248(1); “Minister”, “prescribed” — 
248(1); “taxation year” — 249; “testamentary trust” 108(1), 248(1); 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 127.53]: IT-406R2: Tax payable by an 
inter vivos trust. 
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Forms [s. 127.53]: T3 Sched. 12: Minimum-tax; T691: Alternative 
minimum tax; T691A: Minimum tax supplement — multiple jurisdictions; 
T1219: Provincial alternative minimum tax; T1219-ON;: Ontario minimum 
tax carryover. 


127.531 Basic minimum tax credit determined — 
An individual’s basic minimum tax credit for a taxation 
year is the total of amounts that may be deducted in com- 
puting the individual’s tax payable for the year under this 
Part under any of subsections 118(1) and (2), sections 
118.1 and 118.2, subsection 118.3(1) and sections 118.5 
to 118.7. 


codhisaddge the individual's tax pene? bral he year 
under this Part, or : 


(b) the amount that 
708 118. 2 in jeorapny 


erence se this Disdsioty ‘to the extent t that the ampunt 
oe ~ not t exceed the maximum amount ae 


Apdnicationt The ole eae 2004 draft legis ation, 8. 69, will amend 
S. le. - ines as ole pplic: 


the: formula = 


ANDO) =D: Jeo 


where! 


A is ne aor are eae (16%): 
B is the individual’s taxable i income: 
C is the individual's basic minimum tax exemption; and 


D is the individual’s basic: tax credit determined under caction 
127531. 


Section 127.531 permits an individual to claim a deduction in 
computing minimum tax for most non-refundable personal tax 
credits. 


Section 127.531 is amended to clarify [actually to change the 
law by overruling David M. Sherman vy. The Queen, [2000] | 
C.T.C. 2696 (TCC) — ed.] that the amount deductible for min- 
imum tax purposes in respect of a particular tax credit referred 
to in that section is equal to the amount that would be deducti- 
ble for regular income tax purposes if minimum tax were not 
applicable. For example, if the total of an individual’s eligible 
charitable gifts for a year is $10,000 and the individual chooses 
to claim only $8,000 for Part I tax purposes, in computing the 
individual’s basic credit for minimum tax purposes only $8,000 
may be taken into account. 


Selected Cases [s. 127.531]: Sherman v. R., [2000] | C.T.C. 2696 


(TCC) (“May be deducted” not the same as “has been deducted”). 
Definitions [s. 127.531]: “amount”, “individual” — 248(1); “tax paya- 
ble” — 248(2); “taxation year” — 249. 


127.54 (1) Definitions — In this section, 


S. 127.55 


“foreign income” of an individual for a taxation year 
means the total of 


(a) the individual’s incomes for the year from busi- 
nesses carried on by the individual in countries other 
than Canada, and 


(b) the individual’s incomes for the year from sources 
in countries other than Canada in respect of which the 
individual has paid non-business-income taxes, within 
the meaning assigned by subsection 126(7), to govern- 
ments of countries other than Canada; 


“foreign taxes” of an individual for a taxation year 
means the total of the business-income taxes, within the 
meaning assigned by subsection 126(7), paid by the indi- 
vidual for the year in respect of businesses carried on by 
the individual in countries other than Canada and */ of the 
non-business-income taxes, within the meaning assigned 
by that subsection, paid by the individual for the year to 
the governments of countries other than Canada. 


(2) Foreign tax credit — For the purposes of section 
127.5, an individual’s special foreign tax credit for a taxa- 
tion year is the greater of 
(a) the total of all amounts deductible under section 
126 from the individual’s tax for the year, and 


(b) the lesser of 
(1) the individual’s foreign taxes for the year, and 
(ii) 16% of the individual’s foreign income for the 
year. 


History: Subpara. 127.54(2)(b)(ii) amended by 2001, c. 17, s. 120, to sub- 
stitute “16%” for “17%”, applicable to 2001 et seq. 
Definitions [s. 127.54]: “amount”, “business” — 248(1); 


255; “foreign income”, “foreign taxes” — 127.54(1); 
248(1); “ 


“Canada”? — 
“individual” — 


127.55 Application of section 127.5 — Section 127.5 
does not apply in respect of 


(a) a return of income of an individual filed under sub- 
section 70(2), paragraph 104(23)(d) or 128(2)(e) or 
subsection 150(4); 

(b) [Repealed] 

(c) an individual for the taxation year in which the in- 
dividual dies; 

(d) an individual for the 1986 taxation year if the indi- 
vidual dies in 1987; 


(e) a trust described in paragraph 104(4)(a) or (a.!) for 
its taxation year that includes the day determined in 
respect of the trust under that paragraph; and 
(f) a taxation year of a trust throughout which the trust 
is 
(1) a related segregated fund trust (within the mean- 
ing assigned by paragraph 138.1(1)(a)), 
(i1) a mutual fund trust, or 


(111) a trust prescribed to be a master trust. 
History: Para. 127.55(b) repealed by 2001, c. 17, s. 121, applicable to 
1996 et seg. Para. (b) formerly read: 


(b) a taxation year of an individual in respect of which the indivi- 
dual has made an election under section 119; 
Para. 127.55(f) added by 1998, c. 19, s. 151, applicable to 1992 et seg. 
Para. 127.55(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 71, ap- 
plicable to 1993 et seq. Para. (e) formerly read: 
(e) a trust described in paragraph 104(4)(a) for its taxation year in 
which the spouse referred to in that paragraph dies. 


Para. 127.55(e) added by 1994, c. 7, Sch. II (1991, c. 49), s. 107, applica- 
ble to 1986 ef seq. 
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Definitions [s. 127.55]: “individual” — 248(1); “ 
132(6); “prescribed” — 248(1); “taxation year” — 249; 
248(1), (3). 
Interpretation Bulletins [s. 127.55]: IT-326R3: Returns of deceased 
persons as “another person”. 


mutual fund trust” — 
“trust” — 104(1), 


DIVISION F — SPECIAL RULES 
APPLICABLE IN CERTAIN CIRCUMSTANCES 


Bankruptcies 


128. (1) Where corporation bankrupt — Where a 
corporation has become a bankrupt, the following rules 
are applicable: 


(a) the trustee in bankruptcy shall be deemed to be the 
agent of the bankrupt for all purposes of this Act; 


(b) the estate of the bankrupt shall be deemed not to be 
a trust or an estate for the purposes of this Act; 


(c) the income and the taxable income of the corpora- 
tion for any taxation year of the corporation during 
which it was a bankrupt and for any subsequent year 
shall be calculated as if 


(i) the property of the bankrupt did not pass to and 
vest in the trustee in bankruptcy on the receiving 
order being made or the assignment filed but re- 
mained vested in the bankrupt, and 


Proposed Amendment — 128(1)(c)(i) 
AppRegtion Bill C-37, Federal Law — Civil Hea Harmonization Act 


Royal Assent. 


(11) any dealing 1 in the estate of the bankrupt or any 
act performed in the carrying on of the business of 
the bankrupt estate by the trustee was done as 
agent on behalf of the bankrupt and any income of 
the trustee from such dealing or carrying on is in- 
come of the bankrupt and not of the trustee; 


(d) a taxation year of the corporation shall be deemed 
to have commenced on the day the corporation be- 
came a bankrupt and a taxation year of the corporation 
that would otherwise have ended after the corporation 
became a bankrupt shall be deemed to have ended on 
the day immediately before the day on which the cor- 
poration became a bankrupt; 


(e) where, in the case of any taxation year of the cor- 
poration ending during the period the corporation is a 
bankrupt, the corporation fails to pay any tax payable 
by the corporation under this Act for any such year, 
the corporation and the trustee in bankruptcy are 
jointly and severally liable to pay the tax, except that 


(1) the trustee is only liable to the extent of the pro- 
perty of the bankrupt in the trustee’s possession, 
and 


(11) payment by either of them shall discharge the 
joint obligation; 
(f) in the case of any taxation year of the corporation 
ending during the period the corporation is a bankrupt, 
the corporation shall be deemed not to be associated 
with any other corporation in the year; and 


g) where an absolute order of discharge is granted in 
respect of the corporation, for the purposes of section 
111 any loss of the corporation for any taxation year 
preceding the year in which the order of discharge was 
granted is not deductible by the corporation in com- 
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puting its taxable income for the taxation year of the 

corporation in which the order was granted or any sub- 

sequent year. 
Related Provisions: 39(1)(c)(iv)(B) — Business investment loss on 
debt of bankrupt corporation; 50(1) — Capital loss on debts and shares of 
bankrupt corporation; 56.3 — No debt forgiveness reserve inclusion while 
corporation bankrupt; 80(1)“forgiven amount’B(i) — Debt forgiveness 
rules do not apply; 129(1.1)— No dividend, refund on dividend paid to 
bankrupt controlling corporation; 181.1(3)(b) — Where tax not payable; 
227(5) — Amount in trust not part of estate. 


Regulations: 206(2) (information return). 
Interpretation Bulletins: IT-179R: Change of fiscal period (to be re- 


vised re bankrupt corporations — see I.T. Technical News No. 8); IT- 
206R: Separate businesses. 


1.T. Technical News: No. 8 (bankrupt corporation — change of fiscal 
period). 


(2) Where individual bankrupt — Where an indivi- 
dual has become a bankrupt, the following rules are 
applicable: 


(a) the trustee in bankruptcy shall be deemed to be the 
agent of the bankrupt for all purposes of this Act; 


(b) the estate of the bankrupt shall be deemed not to be 
a trust or an estate for the purposes of this Act; 


(c) the income and the taxable income of the indivi- 
dual for any taxation year during which the individual 
was a bankrupt and for any subsequent year shall be 
calculated as if 


(i) the property of the bankrupt did not pass to and ~ 
vest in the trustee in bankruptcy on the receiving 
order being made or the assignment filed but re- 
mained vested in the bankrupt, and 


(ii) any dealing in the estate of the bankrupt or any 
act performed in the carrying on of the business of 
the bankrupt estate by the trustee was done as 
agent on behalf of the bankrupt and any income of 
the trustee from such dealing or carrying on is in- 
come of the bankrupt and not of the trustee; 


(d) except for the purposes of subsections 146(1), 
146.01(4) and 146.02(4) and Part X.1, 


(i) a taxation year of the individual is deemed to 
have begun at the beginning of the day on which 
the individual became a bankrupt, and 


(ii) the individual’s last taxation year that began 
before that day is deemed to have ended immedi- 
ately before that day; 


(d.1) where, by reason of paragraph (d), a taxation 
year of the individual is not a calendar year, 


(i) paragraph 146(5)(b) shall, for the purpose of the 
application of subsection 146(5) to the taxation 
year, be read as follows: 


“(b) the amount, if any, by which 


(i) the taxpayer’s RRSP deduction limit for 
the particular calendar year in which the 
taxation year ends 


exceeds 


(11) the total of the amounts deducted under 
this subsection and subsection (5.1) in 
computing the taxpayer’s income for any 
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preceding taxation year that ends in the 
particular calendar year.”, 


and 


(ii) paragraph 146(5.1)(b) shall, for the purpose of 
the application of subsection 146(5.1) to the taxa- 
tion year, be read as follows: 


“(b) the amount, if any, by which 


(i) the taxpayer’s RRSP deduction limit for 
the particular calendar year in which the 
taxation year ends 


exceeds 


(11) the total of the amount deducted under 
subsection (5) in computing the taxpayer’s 
income for the year and the amounts de- 
ducted under this subsection and subsec- 
tion (5) in computing the taxpayer’s in- 
come for any preceding taxation year that 
ends in the particular calendar year.”; 


(d.2) where, by reason of paragraph (d), the individual 
has two taxation years ending in a calendar year, each 
amount deducted in computing the individual’s in- 
come for either of the taxation years shall be deemed, 
for the purposes of the definition “unused RRSP de- 
duction room” in subsection 146(1) and Part X.1, to 
have been deducted in computing the individual’s in- 
come for the calendar year; 


(e) where the individual was a bankrupt at any time in 
a calendar year the trustee shall, within 90 days from 
the end of the year, file a return with the Minister, in 
prescribed form, on behalf of the individual of the in- 
dividual’s income for any taxation year occurring in 
the calendar year computed as if 


(1) the only income of the individual for that taxa- 
tion year was the income for the year, if any, aris- 
ing from dealings in the estate of the bankrupt or 
acts performed in the carrying on of the business of 
the bankrupt by the trustee, 


(11) in computing the individual’s taxable income 
for that taxation year, no deduction were permitted 
by Division C, other than 


(A) an amount under any of paragraphs 
110(1)(d) to (d.3) and section 110.6 to the ex- 
tent that the amount is in respect of an amount 
included in income under subparagraph (i) for 
that taxation year, and 


(B) an amount under section 111 to the extent 
that the amount was in respect of a loss of the 
individual for any taxation year that ended 
before the individual was discharged absolutely 
from bankruptcy, and 
(iii) in computing the individual’s tax payable 
under this Part for that taxation year, no deduction 
were allowed 
(A) under section 118, 118.2, 118.3, 118.5, 
118.6, 118.8 or 118.9, 
(B) under section 118.1 with respect to a gift 
made by the individual on or after the day the 
individual became bankrupt, 
(B.1) under section 118.62 with respect to inter- 
est paid on or after the day on which the indivi- 
dual became bankrupt, and 
(C) under subsection 127(5) with respect to an 
expenditure incurred or property acquired by 
the individual in any taxation year that ends af- 
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ter the individual was discharged absolutely 
from bankruptcy, 


and the trustee 1s liable to pay any tax so determined 
for that taxation year; 


(f) notwithstanding paragraph (e), the individual shall 
file a separate return of the individual’s income for 
any taxation year during which the individual was a 
bankrupt, computed as if 


(1) the income required to be reported in respect of 
the year by the trustee under paragraph (e) was not 
the income of the individual, 


(11) in computing income, the individual was not 
entitled to deduct any loss sustained by the trustee 
in the year in dealing with the estate of the bank- 
rupt or in carrying on the business of the bankrupt, 


(iii) in computing the individual’s taxable income 
for the year, no amount were deductible under any 
of paragraphs 110(1)(d) to (d.3) and section 110.6 
in respect of an amount included in income under 
subparagraph (e)(i), and no amount were deducti- 
ble under section 111, and 


(iv) in computing the individual’s tax payable 
under this Part for the year, no amount were de- 
ductible under 


(A) section 118.1 in respect of a gift made 
before the day on which the individual became 
bankrupt, 


(B) section 118.62 in respect of interest paid 
before the day on which the individual became 
bankrupt, or 


(C) section 118.61 or 120.2 or subsection 
IVAL@)> 


and the individual is liable to pay any tax so deter- 
mined for that taxation year; 


(g) notwithstanding subparagraphs (e)(i1) and (iii) and 
(f)(iii) and (iv), where at any time an individual was 
discharged absolutely from bankruptcy, 


(i) in computing the individual’s taxable income 
for any taxation year that ends after that time, no 
amount shall be deducted under section 111 in re- 
spect of losses for taxation years that ended before 
that time, 


(11) in computing the individual’s tax payable under 
this Part for any taxation year that ends after that 
time, 


(A) no amount shall be deducted under section 
118.61 or 120.2 in respect of an amount for any 
taxation year that ended before that time, 


(B) no amount shall be deducted under section 
118.1 in respect of a gift made before the indi- 
vidual became bankrupt, 


(B.1) no amount shall be deducted under sec- 
tion 118.62 in respect of interest paid before the 
day on which the individual became bankrupt, 
and 


(C) no amount shall be deducted under subsec- 
tion 127(5) in respect of an expenditure in- 
curred or a property acquired by the individual 
in any taxation year that ended before that time, 
and 


(iii) the individual’s unused tuition and education 
tax credits at the end of the last taxation year that 
ended before that time is deemed to be nil; 


S. 128(2)(h) 


(h) where, in a taxation year commencing after an or- 
der of discharge has been granted in respect of the in- 
dividual, the trustee deals in the estate of the indivi- 
dual who was a bankrupt or performs any act in the 
carrying on of the business of the individual, 
paragraphs (e), (f) and (g) shall apply as if the indivi- 
dual were a bankrupt in the year; and 


(i) the portion of the individual’s non-capital loss for a 
particular taxation year in which paragraph (e) applied 
in respect of the individual and any preceding taxation 
year that does not exceed the lesser of 


(i) the amount of the individual’s allowable busi- 
ness investment losses for the particular taxation 
year, and 


(ii) any portion of the individual’s non-capital loss 
for that particular year that was not deducted in 
computing the individual’s taxable income for any 
taxation year in which paragraph (e) applied in re- 
spect of the individual or any preceding taxation 
year, 


shall, for the purpose of determining the individual’s 
cumulative gains limit under section 110.6 for taxation 
years following the taxation year in which paragraph 
(e) was last applicable in respect of the individual, be 
deemed not to have been an allowable business invest- 
ment loss. 


Related Provisions: 56.2, 56.3 — No debt forgiveness reserve inclu- 
sion while individual bankrupt; 80(1)“forgiven amount’B(i) — Debt for- 
giveness rules do not apply; 118.95 — Credits allowed on return filed by 
bankrupt individual; 120.2(4)(a) — No minimum tax carryover on indivi- 
dual’s return under 128(2)(f); 122.5(7) — GST credit for year of bank- 
ruptcy; 122.61(3.1)—Child Tax Benefit for year of bankruptcy; 
127.1(1)(a) — No refundable investment tax credit on individual’s return 
under 128(2)(f); 127.55 — Minimum tax not applicable; 150(3) — Trus- 
tee in bankruptcy required to file return; 227(5) — Amount in trust not 
part of estate; Reg. 2701(2) — Calculation of group term life insurance 
benefit where individual bankrupt. 


History: Cl. 128(2)(e)(ii)(A) amended by 2001, c. 17, subsec. 122(1), ap- 
plicable to 2000 et seg. The cl. formerly read: 


(A) an amount under paragraph 110(1)(d), (d.1), (d.2) or (d.3) or 
section 110.6 to the extent that the amount is in respect of an 
amount included in income under subparagraph (i) for that taxation 
year, and 


Subpara. 128(2)(f)(ii1) amended by the said c. 17, subsec. 122(2), applica, 
ble to 2000 et seg. The subpara. formerly read: 


(ii1) in computing the individual’s taxable income for the year, no 
amount were deductible under paragraph 110(1)(d), (d.1), (d.2) or 
(d.3) or section 110.6 in respect of an amount included in income 
under subparagraph (e)(i), and no amount were deductible under 
section 111, and 


Para. 128(2)(d) and subpara. (f)Gv) amended by 1999, c. 22, subsecs. 
51(1) and (3), para. (d) applicable to 1999 et seq., and subpara. (f)(iv) 
applicable to bankruptcies that occur after 1997. Cls. 128(2)(e)(iii)(B.1) 
and (g)(1i)(B.1) added by the said c. 22, subsecs. 51(2) and (4), applicable 
to bankruptcies that occur after 1997. The para. and subpara. formerly 
read: 


(d) except for the purposes of subsections 146(1) and 146.01(4), (9) 
and (10) and Part X.1, a taxation year of the individual shall be 
deemed to have begun on the day in the calendar year on which the 
individual became a bankrupt and the individual’s taxation year that 
would otherwise have ended on the last day of that calendar year 
shall be deemed to have ended on the day immediately before the 
day the individual became a bankrupt; 


(iv) in computing the individual’s tax payable under this Part for the 
year, no amount were deductible under section 118.1 in respect of a 
gift made before the day the individual became bankrupt or under 
section 118.61 or 120.2 or subsection 127(5), 


The portion of para. 128(2)(e) after subpara. (i), the portion of para. 
128(2)(f) after subpara. (11), and para. 128(2)(g), amended by 1998, c. 19, 
subsecs. 152(1)-(3), applicable to bankruptcies that occur after April 26, 
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1995 except that, in applying subsec. 128(2), as amended, to taxation 
years that ended before 1997, 


(a) cl. 128(2)(e)(i1i)(A) shall be read without reference to “118.61”; 


(b) subpara. 128(2)(f)(iv) shall be read without reference to “118.61 
One 


(c) cl. 128(2)(g)(i)(A) shall be read without reference to “118.61 or”; 
and 


(d) para. 128(2)(g) shall be read without reference to subparagraph 
(ili). 
Those portions and para. (g) formerly read: 


(ii) in computing taxable income, the individual was not enti- 
tled to any deduction permitted by Division C for that taxation 
year except any deduction permitted by section 111, and 


(iii) in computing the tax payable under this Part by the indivi- 
dual, the individual was not entitled to deduct any amount 
under any of sections 118 to 118.3, 118.5, 118.6, 118.8 and 
118.9, 


and the trustee is liable to pay any tax payable under this Part by the 
individual in respect of that taxable income for that taxation year; 


(ili) in computing taxable income, the individual was not enti- 
tled to any deduction under section 111 with respect to any 
losses for a previous taxation year, 


and the individual is liable to pay any tax payable under this Part by 
the individual in respect of that taxable income for the taxation year; 


(g) where an absolute order of discharge is granted in respect of the 
individual, for the purpose of section 111 any loss of the individual 
for a taxation year preceding the year in which the order of dis- - 
charge was granted 1s not deductible by the individual in computing 
the individual’s taxable income for the taxation year in which the 
order was granted or any subsequent year; 


Para. 128(2)(d) amended by 1994, c. 8, s. 18, applicable to 1993 et seq. 
Para. (d) formerly read: 


(d) except for the purposes of subsections 146(1) and 146.01(4) and 
(9) and Part X.1, a taxation year of the individual shall be deemed to 
have begun on the day in the calendar year on which the individual 
became a bankrupt and the individual’s taxation year that would 
otherwise have ended on the last day of that calendar year shall be 
deemed to have ended on the day immediately before the day the 
individual became a bankrupt; 


Para. 128(2)(d) amended by 1994, c, 7, Sch. VUI (1993, c. 24), s. 72, ap- 
plicable to 1992 et seg. Para. (2)(d) formerly read: 


(d) except for the purposes of subsection 146(1) and Part X.1, a tax- 
ation year of the individual shall be deemed to have commenced on 
the day in the calendar year on which the individual became a bank- 
rupt and the individual’s taxation year that would otherwise have 
ended on the last day of that calendar year shall be deemed to have 
ended on the day immediately before the day on which the indivi- 
dual became a bankrupt; 


Regulations: 206(2) (information return). 
Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-179R: Change of fiscal period; IT-206R: Separate 


businesses; IT-415R2: Deregistration of registered retirement savings 
plans (archived); IT-513R: Personal tax credits. 


(3) [Repealed] 
History: Subsec. 128(3) repealed by 1998, c. 19, subsec. 152(4), applica- 
ble to bankruptcies that occur after April 26, 1995. Subsec. 128(3) for- 
merly read: 
(3) Definitions of “bankrupt” and “estate of the bankrupt” — In 
this section, “bankrupt” and “estate of the bankrupt” have the mean- 
ings assigned by the Bankruptcy and Insolvency Act. 
Subsec. 128(3) amended by 1994, c. 7, Sch. V (1992, c. 27), para. 
90(1)(q), to substitute “Bankruptcy and Insolvency Act’ for “Bankruptcy 
Act’, in force November 30, 1992. 
“Bankrupt”: S. 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (as amended) defines “bankrupt” as follows: 
“bankrupt” means a person who has made an assignment or against 
whom a receiving order has been made or the legal status of that 
person; 
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“estate of the bankrupt” per se is not defined therein. 


Definitions [s. 128]: “allowable business investment loss” — 38(c), 
248(1); “amount” — 248(1); “associated” — 128(1)(f), 256; ‘“‘bank- 
rupt” — 248(1); “business” — 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “capital gain”, “capital loss’? — 39(1), 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “estate of the bankrupt” — 
248(1); “individual”, “Minister” — 248(1); “non-capital loss” — 111(8), 
248(1); “prescribed”, “property” — 248(1); “RRSP deduction limit” — 


146(1), 248(1); “tax payable” — 248(2); “taxable income” — 2(2), 
248(1); “taxation year” — 128(2)(d), . 249; | “taxpayer” — 248(1); 
“trust”? — 104(1), 248(1), (3); “unused tuition and education tax cred- 


its” — 118.61(1) [technically does not apply to s. 128]. 


Changes in Residence 


128.1 (1) Immigration — For the purposes of this Act, 
where at a particular time a taxpayer becomes resident in 
Canada, 


(a) year-end, fiscal period — where the taxpayer is 
a corporation. or a trust, 


(i) the taxpayer’s taxation year that would other- 
wise include the particular time shall be deemed to 
have ended immediately before the particular time 
and a new taxation year of the taxpayer shall be 
deemed to have begun at the particular time, and 


(ii) for the purpose of determining the taxpayer’s 
fiscal period after the particular time, the taxpayer 
shall be deemed not to have established a fiscal pe- 
riod before the particular time; 


(b) deemed disposition — the taxpayer is deemed 
to have disposed, at the time (in this subsection re- 
ferred to as the “time of disposition”) that is immedi- 
ately before the time that is immediately before the 
particular time, of each property owned by the tax- 
payer, other than, if the taxpayer is an individual, 


(1) property that is a taxable Canadian property, 


(i1) property that is described in the inventory of a 
business carried on by the taxpayer in Canada at 
the time of disposition, 
(111) eligible capital property in respect of a busi- 
ness carried on by the taxpayer in Canada at the 
time of disposition, and 


(iv) an excluded right or interest of the taxpayer 
(other than an interest in a non-resident testamen- 
tary trust that was never. acquired for 
consideration), 


(v) [Repealed] 


for proceeds equal to its fair market value at the time 
of disposition; 

(c) deemed acquisition — the taxpayer shall be 
deemed to have acquired at the particular time each 
property deemed by paragraph (b) to have been dis- 
posed of by the taxpayer, at a cost equal to the pro- 
ceeds of disposition of the property; 


(c.1) deemed dividend to immigrating corpora- 
tion — if the taxpayer is a particular corporation that 
immediately before the time of disposition owned a 
share of the capital stock of another corporation resi- 
dent in Canada, a dividend is deemed to have been 
paid by the other corporation, and received by the par- 
ticular corporation, immediately before the time of 
disposition, equal ‘to the amount, if any, by which the 
fair market value of the share immediately before the 
time of disposition exceeds the total of 


(i) the paid-up capital in respect of the share imme- 
diately before the time of disposition, and 
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(i1) if the share immediately before the time of dis- 
position was taxable Canadian property that is not 
treaty-protected property, the amount by which, at 
the time of disposition, the fair market value of the 
share exceeds its cost amount; 


(c.2) deemed dividend to shareholder of 
immigrating corporation — if the taxpayer is a 
corporation and an amount has been added to the paid- 
up capital in respect of a class of shares of the corpo- 
ration’s capital stock because of paragraph (2)(b), 


(i) the corporation is deemed to have paid, immedi- 
ately before the time of disposition, a dividend on 
the issued shares of the class equal to the amount 
of the paid-up capital adjustment in respect of the 
class, and | 


(ii) a dividend is deemed to have been received, 
immediately before the time of disposition, by each 
person (other than a person in respect of whom the 
corporation is a foreign affiliate) who held any of 
the issued shares of the class equal to that propor- 
tion of the dividend so deemed to have been paid 
that the number of shares of the class held by the 
person immediately before the time of disposition 
is of the number of issued shares of the class out- 
standing immediately before the time of disposi- 
tion; and 


(d) foreign affiliate — where the taxpayer was, im- 
mediately before the particular time, a foreign affiliate 
of another taxpayer that is resident in Canada, 


(i) the affiliate shall be deemed to have been a con- 
trolled foreign affiliate (within the. meaning as- 
signed by subsection 95(1)) of the other taxpayer 
immediately before the particular time, and 


(ii) such amount as is prescribed shall be included 
in the foreign accrual property income (within the 
meaning assigned by subsection 95(1)) of the affil- 
iate for its taxation year ending immediately before 
the particular time. 


Related Provisions: 44(2)(d) — Exchanges of property; 52(8) — Cost 
of corporation’s shares on its becoming resident in Canada; 53(1)(b.1) — 
Addition to ACB for deemed dividend under 128.1(1)(c.2); 53(4) — Ef- 
fect on ACB of share, partnership interest or trust interest; 54“‘superficial 
loss”(c) — Superficial loss rule does not apply; 66(4.3) — Foreign explo- 
ration and development expenses on becoming resident; 66.21(5) — For- 
eign resource expenses on becoming resident; 70(5.3) — Value of shares 
of corporation holding life insurance policy; 84(7) — When deemed divi- 
dend payable; 93.1(1) — Where shares are owned by partnership — effect 
on foreign affiliate definition; 94(3)(c), 94(4)(d) [proposed] — Applica- 
tion to trust deemed resident in Canada; 96(8) — Cost of properties of 
partnership when partner becomes resident in Canada; 106(1.1)(b) — 
Deemed cost of income interest in trust; 107(1.1)(b)(ii) — Deemed cost of 
income interest in trust; 114 — Individual resident during only part of 
year; 128.1(1.1) — Application of 128.1(1)(b) to a trust; 139.1(5) — 
Value of ownership rights in insurer during demutualization; 215(1.1) — 
Limitation on requirement to withhold tax on deemed dividend under 
128.1(1)(c.1); Reg. 808(1.1)— Investment allowance for branch tax 
deemed nil before immigration. 


History: Subpara. 128.1(1)(b)(i) amended by 2001, c. 17, subsec. 123(1), 
applicable to changes in residence that occur after October 1, 1996. The 
subpara. formerly read: 


(i) property that would be taxable Canadian property if the taxpayer 
had been resident in Canada at no time in the taxpayer’s last taxa- 
tion year that began before the particular time, 


Subpara. 128.1(1)(b)(iv) amended and subpara. (v) repealed by the said c. 
17, subsec. 123(2), applicable to changes in residence that occur after Oc- 
tober 1, 1996. The subparas. formerly read: 
(iv) property in respect of which the taxpayer elected under para- 
graph 48(1)(c), as it read in its application before 1993, or subpara- 
graph (4)(b)(iv) in respect of the last preceding time the taxpayer 
ceased to be resident in Canada, and 
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(v) a right to acquire shares of the capital stock of a corporation 
where section 7 would apply if the taxpayer disposed of the right to 
a person with whom the taxpayer was dealing at arm’s length, 


The opening words of para. 128.1(1)(b) amended, paras. 128.1(1)(c.1) and 
(c.2) added, by 1999, c. 22, subsecs. 52(1), (2), applicable to corporations 
that become resident in Canada after February 23, 1998. The opening 
words formerly read: 


(b) the taxpayer shall be deemed to have-disposed, at the time (in 
this subsection referred to as the “time of disposition’) that is imme- 
diately before the time that is immediately before the particular 
time, of each property owned by the taxpayer, other than 


Subsec. 128.1(1) enacted by 1994, c. 21, s. 62, applicable after 1992 ex- 
cept that where a corporation elects in accordance with para. 111(4)(a) of 


1994, c. 21 (i.e., elects before the end of December 1994 for new subsec. , 


250(5.1) to apply in respect of a continuance before 1993), the section 
applies to the corporation from the time at which the corporation was first 
granted articles of continuation (or similar constitutional documents) in 
any jurisdiction. 


Regulations: 5907(13) (prescribed amount of FAPI; expected to be 
amended to apply to 128.1(1)(d)(ii)). 


1.T. Application Rules: 26(10) (TAR 26 does not apply to property 
owned since before 1972). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s 
residence status; IT-259R4: Exchanges of property. 


Forms: NR74: Determination of residency status (entering Canada). 


_ Proposed dditior 


(1. b Trusts subject to sub ect ion 
poe nese foes not apply, ata 


ny wee a Wa sede beco 
128.1(1)(b) treats a taxp 
as having disposed of the taxp paye’ 
ceptions, for Pree raya: to ne 


that i is a trust. 


Under paragraph 128. ia. Baie ) 
apply at a time in a particular taxation year. 
trust if the trust is deemed, under Paragrap a) 


the deeming residency rule in panier 94(3y)) Re: 
after the end of the particular taxation year for the oes of 
computing its income. — 


Under paragraph TOR 1(T 1)(b), ‘paragraph 128. 10) iar ‘not 
apply at a time in a particular taxation year of a trust, to the 
trust if the trust is deemed by paragraph 94(3)(c) to have dis- 

posed of property in the particular taxation year. _ 


For more detail on subsections sitios and @), see the commen- : 
tary on those provisions. 6 i a 
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Related Provisions: 94(4)(b), proposed] a+ Dee jing non- esident 
trust to be resident in Canada does not apply to pé 


(2) Paid-up capital adjustment — If a corporation be- 
comes resident in Canada at a particular time, 


(a) for the purposes of subsection (1) and this subsec- 
tion, the “paid-up capital adjustment” in respect of a 
particular class of shares of the corporation's capital 
stock in respect of that acquisition of residence is the 
positive or negative amount determined by the 
formula 


(A x B/C) —D 
where 
“A is the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount deemed by paragraph (1)(c) to be the 
cost to the corporation of property deemed 
under that paragraph to have been acquired by 
the corporation at the particular time 


exceeds 


(ii) the total of all amounts each of which is the 
amount of a debt owing by the corporation, or 
any other obligation of the corporation to pay 
an amount, that is outstanding at the particular 
time, 


B. is the fair market value at the particular time of all 
of the shares of the particular class, 


C is the total of all amounts each of which is the Bir 
market value at the particular time of all of the 
shares of a class of shares of the corporation’s cap- 
ital stock, and 


D is the paid-up capital at the particular time, deter- 
mined without reference to this subsection, in re- 
spect of the particular class; and 


(b) for the purposes of this Act, in computing the paid- 
up capital in respect of a class of shares of the corpo- 
ration’s capital stock at any time after the particular 
time and before the time, if any, at which the corpora- 
tion next becomes resident in Canada, there shall be 


(i) added the amount of the paid-up capital adjust- 
ment in respect of the particular class, if that 
amount is positive and the corporation so elects for 
all such classes in respect of that acquisition of res- 
idence by notifying the Minister in writing within 
90 days after the particular time, and 


(11) deducted, if the amount of the paid-up capital 
adjustment in respect of the particular class is neg- 
ative, the absolute value of that amount. 


Related Provisions: 128.1(1)(c.2) — Deemed dividend to shareholder 
of immigrating corporation; 257 — Formula cannot calculate’ to less than 
zero. 


History: Subsec. 128.1(2) amended by 1999, c. 22, subsec. 52(3), appli- 
cable to corporations that become resident in Canada after February 23, 
1998, except that an election made under subpara, 128.1(2)(b)(i), as 
amended, is deemed to have been made in a timely manner if it is made by 
the corporation, with the consent of all who were shareholders of the cor- 
poration immediately before the time of disposition (within the meaning 
assigned by para. 128.1(1)(b)), before April 1, 1999. The subsec: formerly 
read: 


(2) idem — paid-up capital — For the pilnphises of this Act, where 
at a particular time a corporation becomes. resident in Canada, in 
computing the paid-up capital at any time after the particular time in 
respect of a particular class of shares of the capital stock of the cor- 
poration, there shall be deducted the amount determined by the 
formula 


1122 


Division F — Special Rules in Certain Circumstances 


A 
=x (C_D) 
B 


where 


A is the paid-up capital, determined without reference to this sub- 
section, of the particular class of shares at the particular time; 


B is the paid-up capital, determined without reference to this sub- 
section, in respect of all of the shares of the corporation at the 
particular time; 

Cis the total of 


(a) the paid-up capital, determined without reference to this 
subsection, in respect of all of the shares of the corporation 
at the particular time, 


(b) all amounts each of which is the amount of any debt 
owing by the corporation, or any other obligation of the 
corporation to pay an amount, that is outstanding at the par- 
ticular time, and 


(c) any amount claimed under paragraph 219(1)(j) by the 
corporation for its last taxation year that began before the 
particular time; and 


D is the total of 


(a) all amounts each of which is deemed by paragraph 
(1)(c) to be the cost to the corporation of property (other 
than property described in paragraph (d)) deemed under 
paragraph (1)(c) to have been acquired by the corporation 
at the particular time, 


(b) all amounts each of which is the cost amount to the cor- 
poration, immediately after the particular time, of property 
(other than a Canadian resource property or property de- 
scribed in paragraph (a) or (d)), 


(c) the total of 


(i) all Canadian exploration and development expenses 
incurred by the corporation before the particular time, 
except to the extent that those expenses were deducted 
in computing a taxpayer’s income for a taxation year 
that ended before the particular time, 


(ii) the corporation’s cumulative Canadian exploration 
expense at the particular time (within the meaning as- 
signed by subsection 66.1(6)), 


(111) the corporation’s cumulative Canadian develop- 
ment expense at the particular time (within the mean- 
ing assigned by subsection 66.2(5)), and 


(iv) the corporation’s cumulative Canadian oil and gas 
property expense at the particular time (within the 
meaning assigned by subsection 66.4(5)), and 


(d) the total of all amounts each of which is the paid-up 
capital in respect of a share of the capital stock of another 
corporation resident in Canada and connected with the cor- 
poration (within the meaning that would be assigned by 
subsection 186(4) if the references therein to “payer corpo- 
ration” and “particular corporation” were read as references 
to the other corporation and the corporation, respectively) 
immediately after the particular time, owned by the corpo- 
ration at the particular time. 


Para. (c) of the description of C in subsec. 128.1(2) amended by 1998, c. 
19, s. 153, applicable to taxation years that begin after 1995 except that, in 
its application to taxation years that begin in 1996, the reference in para. 
(c) to “paragraph 219(1)(j)” shall be read as a reference to “paragraph 
219(1)(h) as it read in its application to the 1995 taxation year or para- 
graph 219(1)Q)”. Para. (c) formerly read: 


(c) any amount claimed under paragraph 219(1)(h) by the corpora- 
tion for its last taxation year that began before the particular time; 
and 


Subsec. 128.1(2) enacted by 1994, c. 21, s. 62, applicable after 1992 ex- 
cept that where a corporation elects in accordance with para. 111(4)(a) of 
1994, c. 21 (i.e., elects before the end of December 1994 for new subsec. 
250(5.1) to apply in respect of a continuance before 1993), the section 
applies to the corporation from the time at which the corporation was first 
granted articles of continuation (or similar constitutional documents) in 
any jurisdiction. 


(3) Paid-up capital adjustment — In computing the 
paid-up capital at any time in respect of a class of shares 
of the corporation’s capital stock, there shall be deducted 


S. 128.1(4)(a.1) (ii) 


an amount equal to the lesser of A and B, and added an 
amount equal to the lesser of A and C, where 


A. is the absolute value of the difference between 


(a) the total of all amounts deemed by subsection 
84(3), (4) or (4.1) to be a dividend on shares of the 
class paid before that time by the corporation, and 


(b) the total that would be determined under para- 
graph (a) if this Act were read without reference to 
subsection (2), 


Bis the total of all amounts required by subsection (2) to 
be added in computing the paid-up capital in respect 
of the class before that time, and 


Cis the total of all amounts required by subsection (2) to 
be subtracted in computing the paid-up capital in re- 
spect of the class before that time. 

Related Provisions: 66(4.3) — Foreign exploration and development 

expenses on ceasing to, be resident; 66.21(5) — Foreign resource expenses 

on ceasing to be resident. 


History: Subsec. 128.1(3) amended by 1999, c. 22, subsec. 52(3), appli- 
cable to corporations that become resident in Canada after February 23, 
1998. The subsec. formerly read: 
(3) ldem — In computing the paid-up capital at any time in respect 
of a class of shares of the capital stock of a corporation, there shall 
be added an amount equal to the lesser of 
(a) the amount, if any, by which 


(1) the total of all amounts deemed by subsection 84(3), (4) 
or (4.1) to be a dividend on shares of the class paid before 
that time by the corporation 


exceeds 


(ii) the total that would be determined under subparagraph 
(i) if this Act were read without reference to subsection (2), 
and 


(b) the total of all amounts required by subsection (2) to be de- 
ducted in computing the paid-up capital in respect of that class 
of shares before that time. 


Subsec. 128.1(3) enacted by 1994, c. 21, s. 62, applicable after 1992 ex- 
cept that where a corporation elects in accordance with para. 111(4)(a) of 
1994, c. 21 (i.e., elects before the end of December 1994 for new subsec. 
250(5.1) to apply in respect of a continuance before 1993), the section 
applies to the corporation from the time at which the corporation was first 
granted articles of continuation (or similar constitutional documents) in 
any jurisdiction. 


(4) Emigration — For the purposes of this Act, where at 
any particular time a taxpayer ceases to be resident in 
Canada, 


(a) year-end, fiscal period — where the taxpayer is 
a corporation or a trust, 


(1) the taxpayer’s taxation year that would other- 
wise include the particular time shall be deemed to 
have ended immediately before the particular time 
and a new taxation year of the taxpayer shall be 
deemed to have begun at the particular time, and 


(11) for the purpose of determining the taxpayer’s 
fiscal period after the particular time, the taxpayer 
shall be deemed not to have established a fiscal pe- 
riod before the particular time; 


(a.1) fiscal period — if the taxpayer is an individual 
(other than a trust) and carries on a business at the par- 
ticular time, otherwise than through a permanent es- 
tablishment (as defined by regulation) in Canada, 


(i) the fiscal period of the business is deemed to 
have ended immediately before the particular time 
and a new fiscal period of the business is deemed 
to have begun at the particular time, and 

(ii) for the purpose of determining the fiscal period 
of the business after the particular time, the tax- 
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payer is deemed not to have established a fiscal pe- 
riod of the business before the particular time; 


(b) deemed disposition — the taxpayer is deemed 
to have disposed, at the time (in this paragraph and 
paragraph (d) referred to as the “time of disposition’) 
that is immediately before the time that is immediately 
before the particular time, of each property owned by 
the taxpayer other than, if the taxpayer is an 
individual, 


(1) real property situated in Canada, a Canadian re- 
source property or a timber resource property, 


(ii) capital property used in, eligible capital pro- 
perty in respect of or property described in the in- 
ventory of, a business carried on by the taxpayer 
through a permanent establishment (as defined by 
regulation) in Canada at the particular time, 


(iii) an excluded right or interest of the taxpayer, 


(iv) if the taxpayer is not a trust and was not, dur- 
ing the 120-month period that ends at the particular 
time, resident in Canada for more than 60 months, 
property that was owned by the taxpayer at the 
time the taxpayer last became resident in Canada or 
that was acquired by the taxpayer by inheritance or 
bequest after the taxpayer last became resident in 
Canada, and 


(v) any property in respect of which the taxpayer 
elects under paragraph (6)(a) for the taxation year 
that includes the first time, after the particular time, 
at which the taxpayer becomes resident in Canada, 


for proceeds equal to its fair market value at the time 
of disposition, which proceeds are deemed to have be- 
come receivable and to have been received by the tax- 
payer at the time of disposition; 


(c) reacquisition — the taxpayer shall be deemed to 
have reacquired, at the particular time, each property 
deemed by paragraph (b) to have been disposed of by 
the taxpayer, at a cost equal to the proceeds of disposi- 
tion of the property; 


(d) individual — elective disposition — notwith- 
standing paragraphs (b) to (c), if the taxpayer is an in- 
dividual (other than a trust) and so elects in prescribed 
form and manner in respect of a property described in 
subparagraph (b)(i) or (ii), 


(i) the taxpayer is deemed to have disposed of the 
property at the time of disposition for proceeds 
equal to its fair market value at that time and to 
have reacquired the property at the particular time 
at a cost equal to those proceeds, 


(11) the taxpayer’s income for the taxation year that 
includes the particular time is deemed to be the 
greater of 


(A) that income determined without reference 
to this subparagraph, and 


(B) the lesser of 


(1) that income determined without reference 
to this subsection, and 


(II) that income. determined without refer- 
ence to subparagraph (i), and 


(ii1) each of the taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss and lim- 
ited partnership loss for the taxation year that in- 
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cludes the particular time is deemed to be the lesser 
of 


(A) that amount determined without reference 
to this subparagraph, and 


(B) the greater of 


(1) that amount determined without refer- 
ence to this subsection, and 


(If) that amount determined without refer- 
ence to subparagraph (1); and 


(d.1) employee CCPC stock option shares — if 
the taxpayer is deemed by paragraph (b) to have dis- 
posed of a share that was acquired before February 28, 
2000 under circumstances to which subsection 7(1.1) 
applied, there shall be deducted from the taxpayer’s 
proceeds of disposition the amount that would, if sec- 
tion 7 were read without reference to subsection 
7(1.6), be added under paragraph 53(1)Q) in comput- 
ing the adjusted cost base to the taxpayer of the share 
as a consequence of the deemed disposition. 


(e), (f) [Repealed] 


Related Provisions: 7(1.6) — Deemed disposition does not apply to 
stock option rules; 10(12) — Non-resident ceasing to use inventory — 
deemed disposition; 28(4), (4.1) Farmer or fisherman emigrating; 
44(2)(d) — Exchanges of property; 53(4) — Effect on ACB of share, part- 
nership interest or trust interest; 54“superficial loss”(c) — Superficial loss 
rule does not apply; 66(4)(b 
penses — deduction after emigration; 70(5.3) — Value of shares of corpo- 
ration that owns life insurance policy; 74.2(3) — Application of spousal 
attribution rule to disposition on emigration; 94(4)(e), 94(5) [proposed] — 
When trust deemed to cease being resident in Canada; 104(4)(a.3) — 
Deemed disposition of property by trust on emigration of transferor; 
106(1.1)(b) — Deemed cost of income interest in trust; 107(1.1)(b)Gi) — 
Deemed cost of income interest in trust; 114 — Individual resident during 
only part of year; 119— Credit where stop-loss rule in 40(3.7) applies; 
126(2.2) — Foreign tax credit on property deemed to be taxable Canadian 
property; 126(2.21), (2.22)— Foreign tax credit after emigration; 
128.1(1)(b) — Deemed disposition on immigration; 128.1(5) — Deemed 
disposition does not increase instalment requirements; 128.1(6) — Re- 
turning former resident; 128.1(8) — Post-emigration loss; 128.1(9) — In- 
formation reporting; 139.1(5) — Value of ownership rights in insurer dur- 
ing demutualization; 219.1 — Tax on corporate emigration; 220(3.2) — 
Late filing of elections under 128.1(4)(b)Gv) and 128.1(4)(d); 
220(4.5)-(4.54) — Deferral of payment of departure tax; 226 — Demand 
for payment of taxes owing when taxpayer leaving Canada, and seizure of 
goods; Canada-U.S. Tax Treaty:Art. XIII:6, 7 — effect of emigration to 
U.S. on future capital gains; Canada-U.K. Tax Waren Art. 13:9 — effect 
of emigration to U.K. on future capital gains. 


History: Para. 128.1(4)(a.1) added and para. (b) amended by 2001, c. 17, 
subsec. 123(3), applicable to changes in residence that occur after October 
1, 1996. S. 124 of the said c. 17 provides: 


124. (1) If an individual ceased at any time after 1992 and before 
October 2, 1996 to be resident in Canada and so elects in writing 
and files the election with the Minister of National Revenue before 
the end of the sixth month [December 31, 2001] following the 
month in which this Act (2001, c.'17] receives royal assent, subpar- 
agraph 128.1(4)(b)(i1) of the Act as it read at that time shall, in 
respect of the cessation of residence, be read as enacted by this Act 
and as though subsection 128.1(10) of the Act, as enacted by this 
Act, applied. 


(2) Where an individual makes an election under subsection (1), 
notwithstanding subsections 152(4) to (5) of the Act, any reassess- 
ment of the individual’s tax, interest or penalties for any year shall 
be made that is necessary to take the election into account. 


Para. (b) formerly read: 


(b) the taxpayer shall be deemed to have disposed, at the time (in 
this paragraph and paragraph (d) referred to as the “time of disposi- 
tion”) that is immediately before the time that is immediately before 
the particular time, of each property owned by the taxpayer, other 
than 


(i) where the taxpayer is an individual, property that would be 
taxable Canadian property if the taxpayer had been resident in 
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Canada at no time in the taxpayer’s last taxation year that began 
before the particular time, 


(ii) where the taxpayer is an individual, property that is de- 
scribed in the inventory of a business carried on by the taxpayer 
in Canada at the particular time, 


(ili) where the taxpayer is an individual, a right to receive a 
payment described in any of paragraphs 212(1)(h) and (j) to (q), 
a right under a registered education savings plan or a right to 
receive any payment of a benefit under the Canada Pension 
Plan or a provincial pension plan as defined in section 3 of that 
Act, 


(iv) where the taxpayer is an individual other than a trust, each 
capital property not described in any of subparagraphs (i) to (iii) 
in respect of which, on or before the taxpayer’s balance-due day 
for the taxation year in which the taxpayer ceased to be resident 
in Canada, the taxpayer elects in prescribed manner and fur- 
nishes to the Minister security acceptable to the Minister for the 
payment of the additional tax that would have been payable by 
the taxpayer under this Part for the year had the taxpayer not so 
elected, 


(v) where the taxpayer is an individual other than a trust and 
was, during the 10 years immediately preceding the particular 
time, resident in Canada for a period or periods totalling 60 
months or less, property that was 


(A) owned by the taxpayer at the time the taxpayer last be- 
came resident in Canada, or 


(B) acquired by the taxpayer by inheritance or bequest after 
the taxpayer last became resident in Canada, and 


(v1) a right to acquire shares of the capital stock of a corporation 
where section 7 would apply if the taxpayer disposed of the 
right to a person with whom the taxpayer was dealing at arm’s 
length, 


for proceeds equal to its fair market value at the time of disposition, 
which proceeds shall be deemed to have become receivable and to 
have been received by the taxpayer at the time of disposition; 


Para. 128.1(4)(d) amended, para. (d.1) added, and paras. (e) and (f) re- 
pealed by the said c. 17, subsec. 123(4), applicable to changes in residence 
that occur after October 1, 1996 except for para. (d.1), which is applicable 
to changes in residence that occur after 1992. Paras. (d) to (f) formerly 
read: 


(d) individual — notwithstanding paragraphs (b) and (c), where a 
taxpayer who is an individual other than a trust so elects in pre- 
scribed manner, on or before the taxpayer’s balance-due day for the 
taxation year that includes the particular time, in respect of any pro- 
perty described in subparagraph (b)(i) or (11), the taxpayer shall be 
deemed to have disposed of the property at the time of disposition 
for proceeds equal to its fair market value at that time, and to have 
reacquired the property at the particular time at a cost equal to those 
proceeds; 


(e) deemed [taxable Canadian] property — capital property in 
respect of which a taxpayer elects under subparagraph (b)(iv) shall 
be deemed to be taxable Canadian property of the taxpayer from the 
particular time until the earlier of 


(1) the time when the taxpayer disposes of the property, and 


(ii) the time when the taxpayer next becomes resident in Can- 
ada; and 


(f) losses on election — where a taxpayer elects under subpara- 
graph (b)(iv) or paragraph (d), 


(i) the taxpayer’s income for the taxation year that includes the 
particular time shall be deemed to be the greater of 


(A) that income otherwise determined, and 
(B) the lesser of 


(1) that income determined without reference to this 
subsection, and 


(II) that income determined without reference to sub- 
paragraph (b)(iv) and paragraph (d), and 


(ii) the amount of each of the taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss and limited partner- 
ship loss for the taxation year that includes the particular time 
shall be deemed to be the lesser of 


(A) that amount otherwise determined, and 
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(B) the greater of 


(1) that amount determined without reference to this 
subsection, and 


(11) that amount determined without reference to sub- 
paragraph (b)(iv) and paragraph (d). 


Subpara. 128.1(4)(b)(iii) amended by 1998, c. 19, s. 36, applicable to 
changes of residence that occur after October 1, 1996. Subpara. 
128.1(4)(b)(Gii) formerly read: 


(111) where the taxpayer is an individual, a right to receive a payment 
described in any of paragraphs 212(1)(h) and (j) to (q) or a right to 
receive any payment of a benefit under the Canada Pension Plan or 
a provincial pension plan as defined in section 3 of that Act, 


Subsec. 128.1(4) enacted by 1994, c. 21, s. 62, applicable after 1992 ex- 
cept that where a corporation elects in accordance with para. 111(4)(a) of 
1994, c. 21 (1.e., elects before the end of December 1994 for new subsec. 
250(5.1) to apply in respect of a continuance before 1993), the section 
applies to the corporation from the time at which the corporation was first 
granted articles of continuation (or similar constitutional documents) in 
any jurisdiction. 


Regulations: 600(c), (c.1) (late filing of elections under (4)(b)(iv) and 
(4)(d)); 1300 (election under 128.1(4)(b)(iv)); 1302 (election under 
128.1(4)(d)); 8201 (permanent establishment for (4)(b)(i1)). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock op- 
tions; IT-137R3: Additional tax on certain corporations carrying on busi- 
ness in Canada; IT-259R4: Exchanges of property; IT-395R2: Foreign tax 
credit — foreign-source capital gains and losses; IT-451R: Deemed dispo- 
sition and acquisition on ceasing to be or becoming resident in Canada. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


Advance Tax Rulings: ATR-70: Distribution of taxable Canadian pro- 
perty by a trust to a non-resident. [This was the 1991 ruling criticized by 
the Auditor General in 1996 that led to the October 2, 1996 proposals — 
ed.]. 


Forms: NR73: Determination of residency status (leaving Canada); 
T1161: List of properties by an emigrant of Canada; T1243: Deemed dis- 
position of property by an emigrant of Canada; T2061A: Election by emi- 
grant to report deemed dispositions of taxable Canadian property and capi- 
tal gains and/or losses thereon; T4056: Emigrants and income tax [guide]. 


(5) Instalment interest — If an individual is deemed 
by subsection (4) to have disposed of a property in a taxa- 
tion year, in applying sections 155 and 156 and subsec- 
tions 156.1(1) to (3) and 161(2), (4) and (4.01) and any 
regulations made for the purposes of those provisions, the 
individual’s total taxes payable under this Part and Part 
I.1 for the year are deemed to be the lesser of 


(a) the individual’s total taxes payable under this Part 
and Part I.1 for the year, determined before taking into 
consideration the specified future tax consequences for 
the year, and 


(b) the amount that would be determined under para- 
graph (a) if subsection (4) did not apply to the indivi- 
dual for the year. 


History: Subsec. 128.1(5) added by 2001, c. 17, subsec. 123(5), applica- 
ble to changes in residence that occur after October 1, 1996. 


(6) Returning former resident — If an individual 
(other than a trust) becomes resident in Canada at a par- 
ticular time in a taxation year and the last time (in this 
subsection referred to as the “emigration time’’), before 
the particular time, at which the individual ceased to be 
resident in Canada was after October 1, 1996, 


(a) subject to paragraph (b), if the individual so elects 
in writing and files the election with the Minister on or 
before the individual’s filing-due date for the year, 
paragraphs (4)(b) and (c) do not apply to the indivi- 
dual’s cessation of residence at the emigration time in 
respect of all properties that were taxable Canadian 
properties of the individual throughout the period that 
began at the emigration time and that ends at the par- 
ticular time; 
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(b) where, if a property in respect of which an election 
under paragraph (a) is made had been acquired by the 
individual at the emigration time at a cost equal to its 
fair market value at the emigration time and had been 
disposed of by the individual immediately before the 
particular time for proceeds of disposition equal to its 
fair market value immediately before the particular 
time, the application of subsection 40(3.7) would re- 
duce the amount that would, but for that subsection 
and this subsection, be the individual’s loss from the 
disposition, 


(1) the individual is deemed to have disposed of the 
property at the time of disposition (within the 
meaning assigned by paragraph (4)(b)) in respect 
of the emigration time for proceeds of disposition 
equal to the total of 


(A) the adjusted cost base to the individual of 
the property immediately before the time of dis- 
position, and 


(B) the amount, if any, by which that reduction 
exceeds the lesser of 


(1) the adjusted cost base to the individual of 
the property immediately before the time of 
disposition, and 


(I) the amount, if any, that the individual 
specifies for the purposes of this paragraph 
in the election under paragraph (a) in respect 
of the: property, 


(11) the individual is deemed to have reacquired the 
property at the emigration time at a cost equal to 
the amount, if any, by which the amount deter- 
mined under clause (i)(A) exceeds the lesser of that 
reduction and the amount specified by the indivi- 
dual under subclause (i)(B)(1), and 


(111) for the purpose of section 119, the individual is 
deemed to have disposed of the property immedi- 
ately before the particular time; 


(c) if the individual so elects in writing and files the 
election with the Minister on or before the individual’s 
filing-due date for the year, in respect of each property 
that the individual owned throughout the period. that 
began at the emigration time and that ends at the par- 
ticular time and that is deemed by paragraph (1)(b) to 
have been disposed of because the individual became 
resident in Canada, notwithstanding paragraphs (1)(c) 
and (4)(b) the individual’s proceeds of disposition at 
the time of disposition (within the meaning assigned 
by paragraph (4)(b)), and the individual’s cost of ac- 
quiring the property at the particular time, are deemed 
to be those proceeds and that cost, determined without 
reference to this paragraph, minus the least of 


(1) the amount that would, but for this paragraph, 
have been the individual’s gain from the disposi- 
tion of the property deemed by paragraph (4)(b) to 
have occurred, 


(ii) the fair market value of the property at the par- 
ticular time, and 


(111) the amount that the individual specifies for the 
purposes of this paragraph in the election; and 


(d) notwithstanding subsections 152(4) to (5), any as- 
sessment of tax that is payable under this Act by the 
individual for any taxation year that is before the year 
that includes the particular time and that is not before 
the year that includes the emigration time shall be 
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made that is necessary to take an election under this 
subsection into account, except that no such assess- 
ment shall affect the computation of 


(i) interest payable under this Act to or by a tax- 
payer in respect of any period that is before the day 
on which the taxpayer’s return of income for the 
taxation year that includes the particular time is 
filed, or 


(ii) any penalty payable under this Act. 


Related Provisions: 40(3.7) — Stop-loss rule applicable while non- 
resident; 128.1(7) — Returning trust beneficiary; 128.3— Shares ac- 
quired on rollover deemed to be same shares for 128.1(6); 161(7)(a)(xi), 
164(5)(h.02), 164(5.1) — Effect of carryback of loss; 220(3.2) — Late fil- 
ing of elections under (6)(a) and (c); 220(4.5)-(4.54) — Deferral of pay- 
ment of tax on emigration. ; 

History: Subsec. 128.1(6) added by 2001, c. 17, subsec. 123(5), applica- 
ble to changes in residence that occur after October 1, 1996, and an elec- 
tion made under paras. 128.1(6)(a) and (c) by an individual who ceased to 
be resident in Canada before June 14, 2001 is deemed to have been made 
in a timely manner if it is made on or before the individual’s filing-due 
date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filing of elections under (6)(a) and (c)). 


(7) Returning trust beneficiary — If an individual 
(other than a trust) 


(a) becomes resident in Canada at a particular time in 
a taxation year, 


(b) owns at the particular time a property that the indi- 
vidual last acquired on a trust distribution to which 
subsection 107(2) would, but for subsection 107(5), 
have applied and at a time (in this subsection referred 
to as the “distribution time’’) that was after October 1, 
1996 and before the particular time, and 


(c) was a beneficiary of the trust at the last. time, 
before the particular time, at. which the individual 
ceased to be resident in Canada, 


the following rules apply: 


(d) subject to paragraphs (e) and (f), if the individual 
and the trust jointly so elect in writing and file the 
election with the Minister on or before the earlier of 
their filing-due dates for their taxation years that in- 
clude the particular time, subsection 107(2.1) does not 
apply to the distribution in respect of all properties ac- 
quired by the individual on the distribution that were 
taxable Canadian properties of the individual through- 
out the period that began at the distribution time and 
that ends at the particular time, 


(e) paragraph (f) applies in respect of the individual, 
the trust and a property in respect of which an election 
under paragraph (d) is made where, if the individual 


(i) had been resident in Canada at the distribution 
time, 


(11) had acquired the property at the distribution 
time at a cost equal to its fair market value at that 
time, 


(1i1) had ceased to be resident in Canada immedi- 
ately after the distribution time, and 


(iv) had, immediately before the particular time, 
disposed of the property for proceeds of disposition 
equal to its fair market value immediately before 
the particular time, 


the application of subsection 40(3.7) would reduce the 
amount that would, but for that subsection and this 
subsection, have been the individual’s loss from the 
disposition, 
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(f) where this paragraph applies in respect of an indi- 
vidual, a trust and a property, 


(i) notwithstanding paragraph 107(2.1)(a), the trust 
is deemed to have disposed, of the property at the 
distribution time for proceeds of disposition equal 
to the total of 


(A) the cost amount to the trust of the property 
immediately before the distribution time, and 


(B) the amount, if any, by which the reduction 
under subsection 40(3.7) described in paragraph 
(e) exceeds the lesser of 


(I) the cost amount to the trust of the pro- 
perty immediately before the distribution 
time, and 


(11) the amount, if any, which the individual 
and the trust jointly specify for the purposes 
of this paragraph in the election under para- 
graph (d) in respect of the property, and 


‘ (ii) notwithstanding paragraph 107(2.1)(b), the in- 
dividual is deemed to have acquired the property at 
the distribution time at a cost equal to the amount, 
if any, by which the amount otherwise determined 
under paragraph 107(2)(b) exceeds the lesser of the 
reduction under subsection 40(3.7) described in 
paragraph (e) and the amount specified under sub- 
clause (1)(B)(D), 


(g) if the individual and the trust jointly so elect in 
writing and file the election with the Minister on or 
before the later of their filing-due dates for their taxa- 
tion years that include the particular time, in respect of 
each property that the individual owned throughout 
the period that began at the distribution time and that 
ends at the particular time and that is deemed by para- 
graph (1)(b) to have been disposed of because the in- 
dividual became resident in Canada, notwithstanding 
paragraphs 107(2.1)(a) and (b), the trust’s proceeds of 
disposition under paragraph 107(2.1)(a) at the distri- 
bution time, and the individual’s cost of acquiring the 
property at the particular time, are deemed to be those 
proceeds and that cost determined without reference to 
this paragraph, minus the least of 


(i) the amount that would, but for this paragraph, 
have been the trust’s gain from the disposition of 
the property deemed by paragraph 107(2.1)(a) to 
have occurred, 


(ii) the fair market value of the property at the par- 
ticular time, and 


(iii) the amount that the individual and the trust 
jointly specify for the purposes of this paragraph in 
the election, 
(h) if the trust ceases to exist before the individual’s 
filing-due date for the individual’s taxation year that 
includes the particular time, 


(i) an election or specification described in this 
subsection may be made by the individual alone in 
writing if the election is filed with the Minister on 
or before that filing-due date, and 


(ii) if the individual alone makes such an election 
or specification, the individual and the trust are 
jointly and severally liable for any amount payable 
under this Act by the trust as a result of the election 
or specification, and 


(i) notwithstanding subsections 152(4) to (5), such as- 
sessment of tax payable under the Act by the trust or 
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the individual for any year that is before the year that 
includes the particular time and that is not before the 
year that includes the distribution time shall be made 
as is necessary to take an election under this subsec- 
tion into account, except that no such assessment shall 
affect the computation of 


» (i) interest payable under this Act to or by the trust 
or the individual in respect of any period that is 
before the individual’s filing-due date for the taxa- 
tion year that includes the particular time, or 


(11) any penalty payable under this Act. 


Related Provisions: 40(3.7) — Stop-loss rule applicable while non- 
resident; 128.1(6) — Returning former resident; 128.3 — Shares acquired 
on rollover deemed to be same shares for 128.1(7); 161(7)(a)(xi), 
164(5)(h.02), 164(5.1) — Effect of carryback of loss; 220(3.2) — Late fil- 
ing of elections under (7)(d) and (g); 220(4.5)—(4.54) — Deferral of pay- 
ment of tax on emigration. 


History: Subsec. 128.1(7) added by 2001, c. 17, subsec. 123(5), applica- 
ble to changes in residence that occur after October 1, 1996, and an elec- 
tion made under paras. 128.1(7)(d) and (g) by an individual who ceased to 
be resident in Canada before June 14, 2001 is deemed to have been made 
in a timely manner if it is made on or before the individual’s filing-due 
date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (7)(d), (g)). 


(8) Post-emigration loss — If an individual (other 
than a trust) 


(a) was deemed by paragraph (4)(b) to have disposed 
of a capital property at any particular time after Octo- 
ber 1, 1996, 


(b) has disposed of the property at a later time at 
which the property was a taxable Canadian property of 
the individual, and 


(c) so elects in writing in the individual’s return of in- 
come for the taxation year that includes the later time, 


there shall, except for the purpose of paragraph (4)(c), be 
deducted from the individual’s proceeds of disposition of 
the property at the particular time, and added to the indi- 
vidual’s proceeds of disposition of the property at the 
later time, an amount equal to the least of 


(d) the amount specified in respect of the property in 
the election, 


(e) the amount that would, but for the election, be the 
individual’s gain from the disposition of the property 
at the particular time, and 


(f) the amount that would be the individual’s loss from 
the disposition of the property at the later time, if the 
loss were determined having reference to every other 
provision of this Act including, for greater certainty, 
subsection 40(3.7) and section 112, but without refer- 
ence to the election. 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be 
same shares for 128.1(7); 152(6)(f.2) — Minister required to reassess past 
year to allow unused foreign tax credit; 161(7)(a)(xi), 164(5)(h.02), 
164(5.1) — Effect of carryback of loss; 220(3.2) — Late filing of election 
under (8)(c). 
History: Subsec. 128.1(8) added by 2001, c. 17, subsec. 123(5), applica- 
ble to changes in residence that occur after October 1, 1996, and an elec- 
tion made under para. 128.1(8)(c) by an individual who ceased to be resi- 
dent in Canada before June 14, 2001 is deemed to have been made in a 
timely manner if it is made on or before the individual’s filing-due date for 
the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (8)(c)). 


(9) Information reporting — An_ individual who 
ceases at a particular time in a taxation year to be resident 
in Canada, and who owns immediately after the particular 
time one or more reportable properties the total fair mar- 
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ket value of which at the particular time is greater than 
$25,000, shall file with the Minister in prescribed form, 
on or before the individual’s filing-due date for the year, a 
list of all the reportable properties that the individual 
owned immediately after the particular time. 

Related Provisions: 128.1(10)‘reportable property” — Exclusions. 


History: Subsec. 128.1(9) added by 2001, c. 17, subsec. 123(5), applica- 
ble to changes in residence that occur after 1995, and a form described in 
subsec. 128.1(9), filed by an individual who ceased to be resident in Can- 
ada before June 14, 2001, is deemed to have been filed in a timely manner 
if it is filed on or before the individual’s filing-due date for the taxation 
year that includes June 14, 2001. 


Forms: T1161: List of properties by an emigrant of Canada. 


(10) Definitions — The definitions in this subsection 
apply in this section. 


“excluded right or interest” of a taxpayer who is an in- 
dividual means 


(a) a right of the individual under, or an interest of the 
individual in a trust governed by, 


(1) a registered retirement savings plan or a plan re- 
ferred to in subsection 146(12) as an “amended 
plan’, 


(11) a registered retirement income fund, 
(111) a registered education savings plan, 


(iv) a deferred profit sharing plan or a plan referred 
to. in subsection 147(15).as a “revoked plan’, 


(v) an employees profit sharing plan, 

(vi) an employee benefit plan (other than a plan de- 
scribed in subparagraph (b)(i) or (i1)), 

(vii) a plan or arrangement (other than an employee 
benefit plan) under which the individual has a right 
to receive in a year remuneration in respect of ser- 
vices rendered by the individual in the year or a 
prior year, 

(vill) a Superannuation or pension fund or plan 
(other than an employee benefit plan), 


(ix) a retirement compensation arrangement, 
(x) a foreign retirement arrangement, or 


(x1) a registered supplementary unemployment 
benefit plan; 


(b) a right of the individual to a benefit under an em- 
ployee benefit plan that is 


(1) a plan or arrangement described in paragraph (j) 
of the definition “salary deferral arrangement” in 
subsection 248(1) that would, but for paragraphs (j) 
and (k) of that definition, be a salary deferral ar- 
rangement, or 


(ii) a plan or arrangement that would, but for para- 
graph 6801(c) of the Income Tax Regulations, be a 
salary deferral arrangement, 


to the extent that the benefit can reasonably be consid- 
ered to be attributable to services rendered by the indi- 
vidual in Canada; 


(c) a right of the individual under an agreement re- 
ferred to in subsection 7(1); 


(d) a right of the individual to a retiring allowance; 


(e) a right of the individual under, or an interest of the 
individual in, a trust that is 


(1) an employee trust, 
(ii) an amateur athlete trust, 
(111) a cemetery care trust, or 
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(iv) a trust governed by an eligible funeral 
arrangement; 


(f) a right of the individual to receive a payment under 
(i) an annuity contract, or 
(ii) an income-averaging annuity contract; 

(g) a right of the individual to a benefit under 


(i) the Canada Pension Plan or a provincial plan 
described in section 3 of that Act, 


(ii) the Old Age Security Act, 


(i11) a provincial pension plan prescribed for the 
purpose of paragraph 60(v), or 


(iv) a plan or arrangement instituted by the social 
security legislation of a country other than Canada 
or of a state, province or other political subdivision 
of such a country; 


(h) a right of the individual to a benefit described in 
any of subparagraphs 56(1)(a)(iil) to (vi); 

(i) a right of the individual to a vackigis out of a NISA 
Fund No. 2; 


(j) an interest of the individual in a personal trust resi- 
dent in Canada if the interest was never acquired for 
consideration and did not arise as a consequence of a 
qualifying disposition by the individual (within the 
meaning that would be assigned by _ subsection 
107.4(1) if that subsection were read without reference 

to paragraphs 107.4(1)(h) and (1)); 


(k) an interest of the individual in a non-resident testa- 
mentary trust if the interest was never acquired for 
consideration; or 


(1) an interest of the individual in a life insurance pol- 
icy in Canada, except for that part of the policy in re- 
spect of which the individual is deemed by paragraph 
138.1(1)(e) to have an interest in a related segregated 
fund trust. 
Related Provisions: 108(6)— Where terms of trust are varied; 
108(7) — Meaning of “acquired for consideration”; 128.1(1)(b)(iv) — No 
deemed disposition on immigration; 128.1(4)(b)(@11) — No deemed dispo- 
sition on emigration; 128.1(4)(d.1)-— Where share acquired under stock 
option before emigration; 128.1(10)“reportable property” — No require- 
ment to report most excluded personal property. 


“reportable property” of an individual at a particular 
time means any property other than 


(a) money that is legal tender in Canada and deposits 
of such money; 


(b) property that would be an excluded right or interest 
of the individual if the definition “excluded right or 
interest” in this subsection were read without refer- 
ence to paragraphs (c), (j) and (1) of that definition; 


(c) if the individual is not a trust and was not, during 
the 120-month period that ends at the particular time, 
resident in Canada for more than 60 months, property 
described in subparagraph (4)(b)(iv) that is not taxable 
Canadian property; and 


(d) any item of personal-use property the fair market 
value of which, at the particular time, is less than 
$10,000. 


History: Subsec. 128.1(10) added by 2001, c. 17, subsec. 123(5), the defi- 
nition “excluded right or interest” applicable to changes in residence that 
occur after October 1, 1996, and the definition “reportable property”, ap- 
plicable to changes in residence that occur after 1995. 


Definitions [s. 128.1]: “adjusted cost. base’ — 54, 248(1); “amateur 
athlete trust” — 143.1(1), 248(1); “amount”, “annuity” — 248(1); “arm’s 
length” — 251(1); “assessment” — 248(1); “balance-due day”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian 
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exploration and development expenses’, “Canadian resource property” — 
66(15), 248(1); “capital property” — 54, 248(1); “cemetery care trust’ — 


148.1(1), 248(1); “class of shares” — 248(6); “ 
“controlled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cost amount”, “dividend” — 


248(1); “deferred profit sharing plan” — 147(1), 248(1); “disposition” — 
248(1); “eligible capital property” — 54, 248(1); “distribution time” — 
128.1(7)(b); “eligible funeral arrangement’ — 148.1(1), 248(1); “emigra- 
tion time” — 128.1(6); “employee benefit plan” — 248(1); “employee 
trust” — 248(1); “employees profit sharing plan” — 144(1), 248(1); “ex- 
cluded right or interest” — 128.1(10); “farm loss” — 111(8), 248(1); “fil- 
ing-due date” — 248(1); “fiscal period” — 249.1; “foreign accrual. pro- 
perty income” — 95(1), (2), 248(1); “foreign affiliate’ — 95(1), 248(1); 
“foreign retirement arrangement” — 248(1), Reg 6803; “income-averag- 
ing annuity contract”, “individual”, “inventory” — 248(1); “limited part- 
nership loss” — 96(2.1), 248(1); “life insurance policy in Canada” — 
138(12), 248(1); “Minister” — 248(1); “month” — Interpretation Act 
35(1); “NISA Fund No. 2” — 248(1); “net papal loss”, “non-capital 
loss” — 111(8), 248(1); “non-resident” — 248(1); “paid-up capital’ — 
89(1), 248(1); “paid-up capital adjustment” — 128.1(2)(a); “permanent es- 
tablishment”’ ; “person”, “personal trust” — 248(1); “per- 
sonal-use property” — 54, 248(1); “prescribed” — 248(1); “proceeds of 
disposition” — 54; “property” — 248(1); “province” — Interpretation Act 
35(1); “registered education savings plan” — 146.1(1), 248(1); “registered 
retirement income fund” — 146.3(1), 248(1); “registered retirement sav- 
ings plan” — 146(1), 248(1); “registered supplementary unemployment 
benefit plan” — 145(1), 248(1); “regulation” — 248(1); “reportable pro- 
perty” — 128.1(10); “resident in Canada” — 94(3)(a)(vii), 250; “restricted 
farm loss” — 31(1.1), 248(1); “retirement compensation arrangement’, 
“retiring allowance”, “salary deferral arrangement’, “share”, “‘share- 
holder’, “specified future tax consequence”, “taxable Canadian pro- 
; “taxation year” — 249, 250.1(a); “taxpayer” — 248(1); 
“testamentary trust’ — 108(1), 248(1); “timber resource property” — 
13(21), 248(1); “time of disposition” — 128.1(1)(b), 128.1(4)(b); “treaty- 
protected property” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). é 


128.2 (1) Cross-border mergers — Where a corpora- 
tion formed at a particular time by the amalgamation or 
merger of, or by a plan of arrangement or other corporate 
reorganization in respect of, 2 or more corporations (each 
of which is referred to in this section as a “predecessor’’) 
is at the particular time resident in Canada, a predecessor 
that was not immediately before the particular time resi- 
dent in Canada shall be deemed to have become resident 
in Canada immediately before the particular time. 


(2) idem — Where a corporation formed at a particular 
time by the amalgamation or merger of, or by a plan of 
arrangement or other corporate reorganization in respect 
of, 2 or more corporations is at the particular time not res- 
ident in Canada, a predecessor that was immediately 
before the particular time resident in Canada shall be 
deemed to have ceased to be resident in Canada immedi- 
ately before the particular time. 


(3) Windings-up excluded — For greater certainty, 
subsections (1) and (2) do not apply to reorganizations 
occurring solely because of the acquisition of property of 
one corporation by another corporation, pursuant to the 
purchase of the property by the other corporation or be- 
cause of the distribution of the property to the other cor- 
poration on the winding-up of the corporation. 


History [S. 128.2]: S. 128.2 enacted by 1994, c. 21, s. 62, applicable 
after 1992 except that where a corporation elects in accordance with para. 
111(4)(a) of 1994, c. 21 (ie., elects before the end of December 1994 for 
new subsec. 250(5.1) to apply in respect of a continuance before 1993), 
the section applies to the corporation from the time at which the corpora- 
tion was first granted articles of continuation (or similar constitutional 
documents) in any jurisdiction. 


Definitions [s. 128.2]: 
35(1); “predecessor” — 128.2(1): 
ada” — 250. 


“corporation” — 248(1), Interpretation Act 
“property” — 248(1); “resident in Can- 


128.3 


128.3 Former resident — replaced shares — If, ina 
transaction to. which section 51, subparagraphs 
85.1(1)(a)(i) and (11) or section 86 or 87 apply, a person 
acquires a share (in this section referred to as the “new 
share”) in exchange for another share (in this section re- 
ferred to as the “old share”), for the purposes of section 
Tio. SubseCuOns 1202.21) (0; (azo. 120,10) 10. CO), 


180.1(1.4) and 220(4.5) and (4.6), the person is deemed 
not to have disposed of the old share, and the new share is 
deemed to be the same share as the old share. 


ormer | eden to Sion | transactions ee to the depar- 
ture tax rules, or in certain cases carry back future losses to the 
year of departure. By d seming the new share to be the same as 
me ae share, the me ensures s that t the individual does not lose 


However you hike eipaiined 6 out ae section n 128. 3 does not apply 
for the purposes of subparagraph 128. 1(4)(b) (iv). Under subpara- 
graph 128. 1(4)(b)(iy) property owned by an individual is not 
od ¢ ion rules on emigration from Can- 
ada if the inelvidual during the last 10 years, was not resident in 
Canada for more than 60 months and owned the property when 
the individual first took up residence in Canada or inherited the 
property after that time. Since section 128.3 does not apply, an 
individual who immigrated to Canada owning shares, and re- 
ceived new shares after this time because of a share for share 
exchange, reorganization or merger, or because the shares were 
converted into new shares, would be deemed to dispose of these 
new shares upon emigration from Canada, even if the individual 
had resided here less than 60 months in the past 10 years. In your 
view this is an unfair result, and you request that we consider 
extending the policy of section 128.3 to include individuals who 
find themselves in this situation. 


The policy intent of section 128.3 is to allow continuity in the 
migration rules’ treatment of an individual where the individual’s 
property has been replaced because of a situation that is typically 


beyond the individual’s control, such as a corporate merger or 


reorganization. It is important to note that although this section is 
relatively new, and the previous rules, contained in section 48 of 
the Act, did not provide such relief, there was in the past less 
need for it. This was because the previous rules allowed individ- 
uals to defer departure tax on most property owned by them, by 
electing to treat the property as taxable Canadian property (TCP). 
That election meant that the property was not deemed disposed 
of upon emigration. Therefore, an individual who received new 
shares because of a reorganization or merger could elect on emi- 
gration to treat these as TCP and avoid the deemed disposition of 
this property on emigration. The election effectively removed the 
need to have something similar to section 128.3. 
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In my view, there is no reason in policy terms not to extend the 
relief provided in section 128.3 to subparagraph 128.1(4)(b)(iv), 
which as | have described provides an exception to the deemed 
disposition rules for short-term residents. The effect of the 
change would be that short-term residents who own shares on 
immigration and receive new shares on a tax. deferred basis under 
any of sections 51, 85.1, 86 or 87 of the Act, would be deemed 
not to have disposed of the share and the new share would be the 
same as the old share, thereby allowing the share to continue to 
qualify for the exemption from the deemed disposition rule )- 
vided in subparagraph 128.1(4)(b)(iv). 


You further request that we recommend this change be applica- 
ble for individuals who have emigrated from Canada after Oc 

ber 1, 1996 to ensure consistency. We do not normall 
mend that changes such as this be made on such a markedl 
retroactive basis, since both taxpayers and the Government 
to be able to rely at any particular time on the law as i 
that time. Exceptionally, however, we dc ) TECO I 
relieving change to the transaction or circumst 
the Government aware of the need ae ha 


Patliament will agree with the Pohiceuan 
make in this regard. Nonetheless, I hope that 
Our position is sa = -_ “ bringing: 
altienion, 


Yours sincerely, 


Brian Emewein 


Director, Tax Legislation Division, Tax Policy. Branch 


History: S. 128.3 added by 2001, c. 17, s. 125, applicable after October 1, 
1996. 


Definitions [s. 128.3]: 
“share” — 248(1). 


“new share’, “old share’ — 128.3; “person”, 


Private Corporations 


129. (1) Dividend refund to private corporation — 
Where a return of a corporation’s income under this Part 
for a taxation year is made within 3 years after the end of 
the year, the Minister 


(a) may, on mailing the notice of assessment for the 
year, refund without application therefor an amount 
(in this Act referred to as its “dividend refund” for the 
year) equal to the lesser of 


(1) '/3 of all taxable dividends paid by the corpora- 
tion on shares of its capital stock in the year and at 
a time when it was a private corporation, and 


(ii) its refundable dividend tax on hand at the end 
of the year; and 


(b) shall, with all due dispatch, make the dividend re- 
fund after mailing the notice of assessment if an appli- 
cation for it has been made in writing by the corpora- 
tion within the period within which the Minister would 
be allowed under subsection 152(4) to assess tax paya- 
ble under this Part by the corporation for the year if 
that subsection were read without reference to para- 
graph 152(4)(a). 
Related Provisions: 15.1(2)(b) — Amount paid on small business de- 
velopment bond not a dividend for 129(1); 129(1.2) — Anti-avoidance; 
129(2) — Application to other liability; 131(5)— Mutual fund corpora- 
tion deemed to be a private corporation; 141.1 — Insurance corporation 
deemed not to be private corporation; 152(1)(a) — Determination of re- 
fund by Minister; 157(3) — Reduction in instalment obligations to reflect 
dividend refund; 160.1 — Where excess refunded; 186(5) — Deemed pri- 
vate corporation; 260(7) — Securities lending arrangement — amount 
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deemed paid as a taxable dividend. See additional Related Provisions and 
Definitions at end of s. 129. 


History: Para. 129(1)(b) amended by 1998, c..19, s. 154, applicable after 
April 27, 1989. Para. 129(1)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the 
notice of assessment if application therefor has been made. in writ- 
ing by the corporation within the period determined under para- 
graph 152(4)(b) or (c), as the case may be, within which the Min- 
ister may reassess tax payable by the corporation for the year. 
Subpara. 129(1)(a)(i) amended by 1996, c. 21, subsec. 32(1), applicable to 
taxation years that end after June 1995 except that, in its application to 
such taxation years that began before July 1995, the subpara. shall be read 
as follows: 
(i) an amount in respect of taxable dividends paid by the corporation 
on shares of its capital stock in the year and at a time when it was a 
private corporation equal to the total of 


(A) '/s of all such dividends paid-before July 1995, and 
(B) '/ of all such dividends paid after June 1995, 
Subpara. (a)(i) formerly read: 


(i) 4 of all taxable dividends paid by the corporation in the year and 
at a time when it was a private corporation on shares of its capital 
stock, and 
All that portion of subsec. 129(1) preceding subpara. (a)(ii) amended by 
1994, c. 7, Sch. VII (1993, c. 24), subsec. 73(1), applicable to 1993 et 
seq. except that in its application to taxation years beginning before 1993 
and ending after 1992, subpara. 129(1)(a)(@) shall be read as follows: 


(i) the total of 


(A) 4 of all taxable dividends paid by the corporation on shares 
of its capital stock in the year and before 1993, where the corpo- 
ration was a private corporation at the end of the year, and ; 


(B) '/ of all taxable dividends paid by the corporation on shares 
of its capital stock in the year and at a time after 1992 when it was 
a private corporation, and 


That portion formerly read: 


129. (1) Where a corporation was, at the end of any taxation year, a 
private corporation and a return of its income for the ‘year has been 
made within 3 years from the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year, re- 
fund without application therefor an amount (in this Act re- 
ferred to as its “dividend refund” for the year) equal to the 
lesser of 


(i) 4 of all taxable dividends paid by. it in the year on 
shares of its capital stock, and 


Selected Cases [subsec. 129(1)]: Canwest Capital Inc. v. Canada, 
[1996] 1 C.T.C. 2974 (TCC)-(Normal application of provision not to-be 
altered by subsection 129(1.2)); King George Hotels Ltd. v. R., [1981] 
C.T.C. 87 (FCA) (Refundable dividend tax not created when property 
management business generates active business income). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-432R2: Benefits conferred on shareholders. 


(1.1) Dividends paid to bankrupt controlling cor- 
poration — In determining the dividend refund for a 
taxation year ending after 1977 of a particular corpora- 
tion, no amount may be included by virtue of subpara- 
graph (1)(a)(i) in respect of a taxable dividend paid to a 
shareholder that 


(a) was a corporation that controlled (within the mean- 
ing assigned by subsection 186(2)) the particular cor- 
poration at the time the dividend was paid; and 


(b) was a bankrupt (within the meaning*assigned by 
subsection 128(3)) at any time’ during that taxation 
year of the particular corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private 
corporations. 


(1.2) Dividends deemed not to be taxable divi- 
dends — Where a dividend is paid on a share of the cap- 
ital stock of a corporation and the share (or another share 
for which the share was substituted) was acquired by its 
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holder in a transaction or as part of a series of transactions 
one of the main purposes of which was to enable the cor- 
poration to obtain a dividend refund, the dividend shall, 
for the purpose of subsection (1), be deemed not to be a 
taxable dividend. 

Related Provisions: 87(2)(aa), (ii) — Amalgamations; 88(1)(e.5) — 
Winding-up; 129(7) — Capital gains dividend excluded; 248(10) — Se- 
ries of transactions. See additional Related Provisions at end of s. 129. 


Interpretation Bulletins: IT-243R4: Dividend refund to private 
corporations. 


(2) Application to other liability — Instead of making 
a refund that might otherwise be made under subsection 
(1), the Minister may, where the corporation is liable or 


about to become liable to make any payment under this | 


Act, apply the amount that would otherwise be refundable 
to that other liability and notify the corporation of that 
action. 

Related Provisions: 222(1)‘action” — Ten-year limitation period ap- 
plies to 129(2). 


Selected Cases: MNR v. 159890 Canada Inc., [1997] 3 C.T.C. 284 
(FCTD) (Jeopardy orders not to be sought where other means available to 
Minister to secure tax). 


Interpretation Bulletins: 
corporations. 


IT-243R4: Dividend refund to private 


(2.1) Interest on dividend refund — Where a divi- 
dend refund for a taxation year is paid to, or applied to a 
liability of, a corporation, the Minister shall pay or apply 
interest on the refund at the prescribed rate for the period 
beginning on the day that is the later of 


(a) the day that is 120 days after the end of the year, 
and 


(b) the day that is 30 days after the day on which the 
corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was 
filed on or before the day on or before which it was 
required to be filed, 


and ending on the day on which the refund is paid or 
applied. 

Related Provisions: 161.1 — Offset of refund interest against arrears 
interest. 


History: Para. 129(2.1)(b) amended by 2003, c. 15, s. 111, applicable to 
taxation years that end after June 2003. The para. formerly read: 


(b) the day on which the corporation’s return of income under this 
Part for the year was filed under section 150, unless the return was 
filed on or before the day on or before which it was required to be 
filed, 


Subsec. 129(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
73(2), applicable to dividend refunds paid or applied with respect to taxa- 
tion years beginning after 1991. 


Selected Cases [subsec. 129(2.1)]: Canwest Capital Inc. v. Canada, 
[1996] 1 C.T.C. 2974 (TCC) (Dividend was not caught by anti-avoidance 
provision). 


Regulations: 4301(b) (prescribed rate of interest). 


(2.2) Excess interest on dividend refund — Where, 
at any particular time, interest has been paid to, or applied 
to a liability of, a corporation under subsection (2.1) in 
respect of a dividend refund and it is determined at a sub- 
sequent time that the dividend refund was less than that in 
respect of which interest was so paid or applied, 


(a) the amount by which the interest that was so paid 
or applied exceeds the interest, if any, computed in re- 
spect of the amount that is determined at the subse- 
quent time to be the dividend refund shall be deemed 
to be an amount (in this subsection referred to as the 
“amount payable”) that became payable under this 
Part by the corporation at the particular time; 


S. 129(3)(a)(ii)(C) 


(b) the corporation shall pay to the Receiver General 
interest at the prescribed rate on the amount payable, 
‘computed from the particular time to the day of pay- 
ment; and 


(c) the Minister may at any time assess the corporation 
in respect of the amount payable and, where the Min- 
ister makes such an assessment, the provisions of Di- 
visions I and J apply, with such modifications as the 
circumstances require, in respect of the assessment as 
though it had been made under section 152. 

Related Provisions: 20(1)(11) — Deduction on repayment of interest; 

161.1 — Offset of refund interest against arrears interest; 221.1 — Appli- 


cation of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


History: Subsec. 129(2.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 73(2), applicable to dividend refunds paid or applied with respect 
to taxation years beginning after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Definition of “refundable dividend tax on 
hand” — In this section, “refundable dividend tax on 
hand” of a corporation at the end of a taxation year means 
the amount, if any, by which the total of 


(a) where the corporation was a Canadian-controlled 
private corporation throughout the year, the least of 


(i) the amount determined by the formula 


PN out 
where 


A_ is 267/3% of the corporation’s aggregate invest- 
ment income for the year, and 


Bis the amount, if any, by which 


(1) the amount’ deducted under subsection 
126(1) from the tax for the year otherwise 
payable by it under this Part 


exceeds 


(I) 9'5% of its foreign investment income 
for the year, 


(ii) 2674% of the amount, if any, by which the cor- 
poration’s taxable income for the year exceeds the 
total of 


(A) the least of the amounts determined under 
paragraphs 125(1)(a) to (c) in respect of the cor- 
poration for the year, 


(B) */ of the total of amounts deducted under 
subsection 126(1) from its tax for the year oth- 
erwise payable under this Part, and 


(C) '%4 of the total of amounts deducted under 
subsection 126(2) from its tax for the year oth- 
erwise payable under this Part, and 


Proposed Amendment — 

fe | 129(3)(a)(ii)(C) 

(C) 3 times the total of amounts deducted 

_under subsection 126(2) from its tax for the 

_ year otherwise payable under this Part, and 

Application: The February 27, 2004 draft legislation, s. 70 will amend 
cl. 129(3)(a)Gi(C) to read as above, applicable to 2003 ef seq. 
Technical Notes: Section 129 allows a private corporation 
that pays a taxable dividend to obtain a partial refund of the 
income taxes it has paid on its investment income. For this pur- 
pose, paragraph 129(3)(a) adds to the refundable dividend tax 
on hand of a Canadian-controlled private corporation at the end 
of a taxation year the least of three amounts. 
One of these amounts, which is described in subparagraph 
129(3)(a)(ii), is 26 2/3% of a corporation’s taxable income, less 
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income that either benefited from the section 125 small busi- 
ness deduction or supported a foreign tax credit (FTC). Income 
that supported an FTC is measured by multiplying both the cor- 
poration’s non-business- and its business-income FTCs by fac- 
tors that reflect assumed Canadian tax Jas 


ness income. The factor for bicilesetincor FTCs will be- i 


come 3. This implies an assumed tax rate of 33.3%. 


(111) the corporation’s tax for the year payable 
under this Part determined without reference to 
section 123.2, 


(b) the total of the taxes under Part IV payable by the 
corporation for the year, and 


(c) where the corporation was a private corporation at 
the end of its preceding taxation year, the corpora- 
tion’s refundable dividend tax on hand at the end of 
that preceding year 


exceeds 


(d) the corporation’s dividend refund for its preceding 
taxation year. 


Related Provisions: 129(3.1) — Grandfathering for property disposed 
of before November 13, 1981; 141.1 — Insurance corporation deemed not 
to be private corporation; 257 — Formula cannot calculate to less than 
zero; 260(11)(c) — Amounts deemed paid where partnership of corpora- 
tions enters into securities lending arrangement. 


History: Subsec. 129(3) substituted by 1996, c. 21, subsec. 32(2), appli- 
cable to taxation years that end after June 1995 except that, in their appli- 
cation to such taxation years that began before July 1995, in computing 
the amount determined under each of subparas. 129(3)(a)(@) and (ii) there 
shall be deducted an amount equal to that proportion of '/4 of the amount 
otherwise determined under the subpara. that the number of days in the 
year that are before July 1995 is of the number of days in the year. Subsec. 
129(3) formerly read: 


(3) In this section, “refundable dividend tax on hand” of a corpora- 
tion at the end of any particular taxation year means the amount, if 
any, by which the total of 


(a) the total of all amounts each of which is.an amount in re- 
spect of a taxation year commencing after it last became a pri- 
vate corporation and ending not later than the end of the partic- 
ular taxation year and, where the taxation year commences after 
November 12, 1981, throughout which the corporation was a 
Canadian-controlled private corporation, equal to, in respect of 
taxation years ending before 1978, the least of, in respect of 
taxation years ending after 1977 and commencing before 1987, 
*/3 of the least of, in respect of taxation years commencing after 
1986 and before 1988, the least of, and in respect of taxation 
years commencing after 1987, */s of the least of 


(i) 25% of the total of all amounts each of which is 


(A) in respect of a taxation year ending before Novem- 
ber 13, 1981, the amount, if any, by which the total of 
its Canadian investment income for the year and its 
foreign investment income for the year exceeds the 
amount deductible under paragraph 111(1)(b) from the 
corporation’s income for the year, or 


(B) in respect of a taxation year ending after November 
12, 1981, the amount, if any, by which the total of the 
amounts that would, if subsection (4) were read with- 
out reference to C in the definition “Canadian invest- 
ment income” in that subsection, be its Canadian in- 
vestment income for the year and its foreign 
investment income for the year, exceeds the total of 


(I) the amount, if any, deducted under paragraph 
111(1)(b) from the corporation’s income for the 
year, and 


ubparagraph | 
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(II) the total of all amounts each of which is the 
amount of the corporation’s loss for the year from 
a source that is property, 


(ii) the amount, if any, by which the total of 


(A) 25% of the corporation’s Canadian investment in- 
come for the year, and 


(B) the amount, if any, by which 30% of the corpora- 
tion’s foreign investment income for the year exceeds 
the total of amounts deducted under subsection 126(1) 
from the tax for the year otherwise payable by it under 
this Part, 


exceeds 25% of the amount, if any, deducted under para- 
graph 111(1)(b) from the corporation’s income for the year, 
(iii) 25% of the amount, if any, by which the corporation’s 
taxable income for the year exceeds the total of 
(A) the least of the amounts determined under 
paragraphs 125(1)(a) to (c) in respect of the corpora- 
tion for the year, 
(B) '% of the total of amounts deducted under subsec- 
tion 126(1) from its tax for the year otherwise payable 
under this Part, and 


(C) !% of the total of amounts deducted under subsec- 
tion 126(2) from its tax for the year otherwise payable 
under this Part, and 


(iv) 7/4 of the amount of the corporation’s tax for the year 
payable under this Part determined without reference to 
section 123.2, 


(b) the total of the taxes under Part IV payable by the corpora- 
tion for the particular taxation year and any previous taxation 
years ending after it last became a private corporation, and 


(b.1) the amount, if any, of the corporation’s addition at De- 
cember 31, 1986 of refundable dividend tax on hand 


exceeds the total of 


(c) the total of the corporation’s dividend refunds for taxation 
years ending after it last became a private corporation and 
before the particular taxation year, 


(d) the amount, if any, of the corporation’s reduction at Decem- 
ber 31, 1977 of refundable dividend tax on hand, and 


(e) the amount, if any, of the corporation’s reduction at Decem- 
ber 31, 1987 of refundable dividend tax on hand. 


That portion of subsec. 129(3) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 73(3), applicable to-1993 et seg. That por- 
tion formerly read: 


(3) In this section, “refundable dividend tax on hand” of a private 
corporation at the end of any particular taxation year means the 
amount, if any, by which the total of 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-269R3: Part IV tax on taxable dividends received by a private 
corporation or a subject corporation. 


Forms: T713: Addition at December 31, 1986 of RDTOH. 


(3.1) Application [for taxation years that end 
before 2003] — Where, in a taxation year that begins 
after November 12, 1981, a corporation that last became a 
private corporation on or before that date and that was 
throughout the year a private corporation, other than a Ca- 
nadian-controlled private corporation, has included in its 
income for the year an amount in respect of property that 
the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an 
agreement in writing entered into before November 
13, 1981, or 


(c) is deemed by subsection 44(2) to have disposed of 
at any time after November 12, 1981 because of an 
event referred to in paragraph (b), (c) or (d) of the def- 
inition “proceeds of disposition” in section 54 in re- 
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spect of the disposition that occurred before Novem- 
ber 13, 1981, 


paragraph 3(a)*° shall apply as if the corporation were a 
Canadian-controlled private corporation throughout the 
year, except that the total of the amounts determined 
under that paragraph in respect of the corporation for the 
year shall not exceed the amount that would be so deter- 
mined if the only income of the corporation for the year 
were the amount included in respect of the disposition of 
such property. 

History: Subsec. 129(3.1) added by 2001, c. 17, s. 126, applicable to tax- 
ation years that end after June 1995 and before 2003. 


History [former subsec. 129(3.1)]: Former subsec. 129(3.1) repealed 


S. 129(4) 


exceeds the total of 


(b) the amount, if any, of the tax payable under Part IV by the 
corporation for its last taxation year commencing before 1987 
in respect of taxable dividends received by it in that year and 
after 1986, 


(c) '/4 of the taxable dividends, if any, paid by the corporation 
before 1987 in its last taxation year commencing before 1987, 
and 


(d) any amount added under paragraph 88(1)(e.5) in computing 
the corporation’s refundable dividend tax on hand at the end of 
its last taxation year commencing before 1987 in respect of the 
refundable dividend tax on hand of a subsidiary (within the 
meaning assigned by subsection 88(1)) for its 1987 or 1988 tax- 
ation year. 


by 1996, c. 21, subsec. 32(2), applicable to taxation years that end after (3.4) [Repealed] 


June 1995. Subsec. (3.1) formerly read: History: Subsec. 129(3.4) repealed by 1996, c. 21, subsec. 32(2), applica- 
(3.1) Definition of “reduction at December 31, 1977 of ble to taxation years that end after June 1995.Subsec. (3.4) formerly read: 


refundable dividend tax on hand” — In subsection (3), “reduction 
at December 31, 1977 of refundable dividend tax on hand” of a cor- 
poration means the amount that is '/3 of the amount, if any, by which 
the total of 


(a) the amount, if any, of the corporation’s refundable dividend 
tax on hand at the end of its 1977 taxation year, and 


(b) the amount, if any, of the tax under Part IV payable by the 
corporation for its 1978 taxation year in respect of taxable divi- 
dends received by it in that year and before 1978, 


exceeds the total of 


(c) the corporation’s dividend refund, if any, for its 1977 taxa- 
tion year, and 


(3.4) Reduction under para. (3.3)(a) — Where a corporation has 
received a taxable dividend after February 25, 1986 and before 1987 
as part of a transaction effected after February 25, 1986 or series of 
transactions each of which was effected after that day and it may be 
reasonably considered that one of the main purposes thereof was to 
increase the corporation’s refundable dividend tax on hand at the 
end of a taxation year by virtue of the application of subsection 
(3.3), the amount otherwise determined under paragraph (3.3)(a) in 
respect of the corporation shall be reduced by the tax payable under 
Part IV by the corporation in respect of the dividend. 


(3.5) [Repealed] 
History: Subsec. 129(3.5) repealed by 1996, c. 21, subsec. 32(2), applica- 


ble to taxation years that end after June 1995.Subsec. (3.5) formerly read: 


(d) 's of the taxable dividends, if any, paid by the corporation in 
its 1978 taxation year and before 1978. 


(3.2) [Repealed] 


History: Subsec. 129(3.2) restored as 129(3.1) by 2001, c. 17, s. 126 (see 
under 126(3.1)). 


Subsec. 129(3.2) repealed by 1996, c. 21, subsec. 32(2), applicable to tax- 
ation years that end after June 1995.Subsec. (3.1) formerly read: 


(3.2) Application — Where, in a taxation year commencing after 
November 12, 1981, a corporation that last became a private corpo- 
ration on or before that date and that was throughout the year a pri- 
vate corporation, other than a Canadian-controlled private corpora- 
tion, has included in its income for the year an amount in respect of 
property that the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an agreement 
in writing entered into before November 13, 1981, or 


(c) is deemed by subsection 44(2) to have disposed of at any 
time after November 12, 1981 by virtue of an event referred to 
in paragraph (b), (c) or (d) of the definition “proceeds of dispo- 
sition” in section 54 in respect of the disposition that occurred 
before November 13, 1981, 


paragraph (3)(a) shall apply as if the corporation were a Canadian- 
controlled private corporation throughout the year, except that the 
total of the amounts determined under that paragraph in respect of 


(3.5) Definition of “reduction at December 31, 1987 of 
refundable dividend tax on hand” — In subsection (3), “reduction 
at December 31, 1987 of refundable dividend tax on hand” of a cor- 
poration means the amount that is 1/4 of the amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend 
tax on hand at the end of its last taxation year commencing 
before 1988, determined without reference to paragraph (3)(e), 


exceeds the total of 


(b) the amount, if any, of the tax payable under Part IV by the 
corporation for its last taxation year commencing before 1988 
in respect of taxable dividends received by it in that year and 
after 1987, 


(c) 3 of the taxable dividends, if any, paid by the corporation 
before 1988 in its last taxation year commencing before 1988, 


(d) any amount added, under paragraph 88(1)(e.5) in computing 
the corporation’s refundable dividend tax on hand at the end of 
its last taxation year beginning before 1988, in respect of the 
refundable dividend tax on hand of a subsidiary (within the 
meaning assigned by subsection 88(1)) for a taxation year end- 
ing after 1987, and 


(e) an amount equal to that proportion of '/s of the least of the 
amounts determined under subparagraphs (3)(a)(i) to (iv) in re- 
spect of its last taxation year commencing before 1988 that the 
number of days in the year that are after 1987 is of the number 
of days in the year. 


the year shall not exceed the amount that would be so determined if Para. 129(3.5)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 108, 
the only income of the corporation for the year were the amount applicable to 1988 et seg. Para. (d) formerly read: 


included in respect of the disposition of such property. 


(3.3) [Repealed] 


History: Subsec. 129(3.3) repealed by 1996, c. 21, subsec. 32(2), applica- 
ble to taxation years that end after June 1995.Subsec. (3.3) formerly read: 


(3.3) Definition of “addition at December 31, 1986 of 
refundable dividend tax on hand” — In subsection (3), “addition 
at December 31, 1986 of refundable dividend tax on hand” of a cor- 
poration means the amount that is 1/2 of the amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend 
tax on hand at the end of its last taxation year commencing 
before 1987, determined without reference to paragraph 
(3)(b.1), 


36Sic. Should read (3)(a) — ed. 
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(d) any amount added under paragraph 88(1)(e.5) in computing the 
corporation’s refundable dividend tax on hand at the end of its last 
taxation year commencing before 1988 in respect of the refundable 
dividend tax on hand of a subsidiary (within the meaning assigned 
by subsection 88(1)) for a taxation year commencing after 1987, 
and 


(4) Definitions — The definitions in this subsection ap- 
ply in this section. 
History: The opening words of subsec. 129(4) amended by 1996, c. 21, 


subsec. 32(2), applicable to tax years that end after June 1995. They for- 
merly read: 


(4) In subsection (3), 


S. 129(4) agg 


“aggregate investment income” of a corporation for a 
taxation year means the amount, if any, by which the total 
of all amounts, each of which is 


(a) the amount, if any, by which 


(1) the eligible portion of the corporation’s taxable 
capital gains for the year 


exceeds the total of 


(11) the eligible portion of its allowable capital 
losses for the year, and 


(1ii) the amount, if any, deducted under paragraph 
111(1)(b) in computing its taxable income for the 
year, or 


(b) the corporation’s income for the year from a 
source that is a property, other than 


(1) exempt income, 


(ii) an amount included under pebsAcean 12(10.2) 
in computing the corporation’s income for the year, 


(111) the portion of any dividend that was deductible 
in computing the corporation’s taxable income for 
the year, and 


(iv) income that, but for paragraph 108(5)(a), 
would not be income from a property, 


exceeds the total of all amounts, each of which is the 
corporation’s loss for the year from a source that is a 
property; 
Related Provisions: 123.3 — Refundable tax on CCPC’s investment 
income; 129(3)(a)G)A — Refund of 2673% of aggregate investment in- 
come; 129(4)“income” or “loss” — Specified investment business income 
and income relating to an active business; 131(11)(b) — Application of 
definition to labour-sponsored venture capital corporation. 


History: The definition “aggregate investment income” added to subsec. 
129(4) by 1996, c. 21, subsec, 32(2), applicable to tax years that end after 
June 1995. 


Interpretation Bulletins: IT-484R2: Business investment losses. 


“Canadian investment income” — [Repealed] 


History: The definition “Canadian investment income” in subsec. 129(4) 
repealed by 1996, c. 21, subsec. 32(2), applicable to taxation years that 
end after June 1995. It formerly read: 


“Canadian investment income” of a corporation for a taxation year 
means the amount determined by the formula 


(A+B)—-C 
where 


A is the amount determined by the formula 


(KL y= (VEN) 
where 


K is the total of such of the corporation’s taxable capital gains 
for the year from dispositions of property as may reasona- 
bly be considered to be income from sources in Canada, 


L is the total of all amounts each of which is the portion of a 
taxable capital gain referred to in the description of K in 
this definition from the disposition by it of a property, other 
than a designated property, that may reasonably be re- 
garded as having accrued while the property, or a property 
for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an in- 
vestment corporation, a mortgage investment corporation 
or a mutual fund corporation, 


M is the total of such of the corporation’s allowable capital 
losses for the year from dispositions of property as may 
reasonably be considered to be losses from sources in Can- 
ada, and 


N _ is the total of all amounts each of which is the portion of an 
allowable capital loss referred to in the description of M in 
this definition from the disposition by it of a property, other 
than a designated property, that may reasonably be re- 
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garded as having accrued while the property, or a property 
for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an in- 
vestment corporation, a mortgage investment corporation 
or a mutual fund corporation, 


Bis the total of all amounts each of which is the corporation’s 
income for the year from a source in Canada that is property 
(other than exempt income, an amount included under subsec- 
tion 12(10.2) in the corporation’s income for the year, any divi- 
dend the amount of which was deductible in computing its taxa- 
ble income for the year or income that, but for paragraph 
108(5)(a), would not be income from a property), determined 
after deducting all outlays and expenses deductible in comput- 
ing the corporation’s income for the year to the extent that they 
can reasonably. be regarded as having been made or incurred for 
the purpose of earning income from that property[, and] 


Cis the total of all amounts each of which is the corporation’s 
loss for the. year from a source in Canada that is a property; 


The description of B in “Canadian investment income” in subsec. 129(4) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 73(4), erinesepie 
to 1991 et seg. That description formerly read: 


B is the total of all amounts each of which is the corporation’s 
income for the year from a source in Canada that is property 
(other than exempt income, any dividend the amount of which 
was deductible in computing its taxable income for the year or 
income that, but for paragraph 108(5)(a), would not. be income 
from a property), determined after deducting all outlays and ex- 
penses deductible in computing the corporation’s income for 
the year to the extent that they may reasonably be regarded as 
having been made or incurred for the purpose of earning in- 
come from that property, and 


“eligible portion” of a corporation’s taxable capital gains 
or allowable capital losses for a taxation year is the total 
of all amounts each of which is the portion of a taxable 
capital gain or an allowable capital loss, as the case may 
be, of the corporation for the year from a disposition of a 
property that, except where the property was a designated 
property (within the meaning assigned by subsection 
89(1)), cannot reasonably be regarded as having accrued 
while the property, or a property for which it was substi- 
tuted, was property of a corporation other than a Cana- 
dian-controlled private corporation, an investment corpo- 
ration, a mortgage investment corporation or a mutual 
fund corporation; 


Related Provisions: 248(5) — Substituted property. 


History: The definition “eligible portion” added to subsec. 129(4) by 
1996, c. 21, subsec. 32(2), applicable to taxation years that end after June 
1995. 


“foreign investment income” of a corporation for a taxa- 
tion year is the amount that would be its aggregate invest- 
ment income for the year if 


(a) every amount of its income, loss, capital gain or 
capital loss for the year that can reasonably be re- 
garded as being from a source in Canada were nil, 


(b) no amount were deducted under paragraph 
111(1)(b) in computing its taxable income for the 
year, and 


(c) this Act were read without reference to paragraph 
(a) of the definition “income” or “loss” in this 
subsection; 


History: The definition “foreign investment income” in subsec. 129(4) 
amended by 1996, c. 21, subsec. 32(2), applicable. to taxation years that 
end after June 1995. It formerly read: 


“foreign investment income” of a corporation for a taxation year 
means the amount that would be determined under the definition 
“Canadian investment income” in this subsection in respect of the 
corporation for the year if the references in that definition to “in 
Canada” were read as references to “outside Canada” and this Act 
were read without reference to subsection (4.1). 
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“income” or “‘loss” of a corporation for a taxation year 
from a source that is a property 


(a) includes the income or loss from a specified invest- 
ment business carried on by it in Canada other than 
income or loss from a source outside Canada, but 


(b) does not include the income or loss from any 
property 
(i) that is incident to or pertains to an active busi- 
ness carried on by it, or 


(ii) that is used or held principally for the purpose 
of gaining or producing income from an active bus- 
iness carried on by it. 


Related Provisions: 129(4)‘foreign investment income” (c) — Para. (a) 
ignored for purposes of determining foreign investment income. 


History: The definition “income” or “loss” added to subsec. 129(4) by 
1996, c. 21, subsec. 32(2), applicable to taxation. years that end after June 
1995. 


Interpretation Bulletins: [T-73R6: The small business deduction. 


Selected Cases [subsec. 129(4)]: Actra Fraternal Benefit Society v. 
R., [1997] 3 C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671 (TCC) (Alloca- 
tion of assets to particular fund was rebuttable presumption only); /rving 
Garber Sales Canada Ltd. v. MNR, {1992} 2 C.T.C. 261 (FCTD) (Term 
deposit interest was active business income to extent of business require- 
ments, balance was investment income): Echo Bay Mines Ltd. v. Canada, 
[1992] 2 C.T.C. 182 (FCTD) (Gains from settlement of forward sales con- 
tracts for silver were “resource profits”); Canadian Marconi Co. v. R., 
{1986} 2 C.T.C. 465 (SCC) (Short-term investment earnings income from 
active business: “Canadian manufacturing and processing profits” not re- 
stricted to income from manufacturing or processing); Ensite Ltd. v. R., 
[1986] 2 C.T.C. 459 (SCC) (Deposits as security for foreign currency 
loans in financing manufacturing plant were “property used or held in the 
carrying out of its business”; interest earned not foreign investment 
income); Burri v. MNR, [1985] 2 C.T.C. 42 (FCTD) (Income from apart- 
ment building “from source in Canada that is property” qualifies as “Cana- 
dian investment income”); Morbane Developments Ltd. v.. MNR, [1983] 
C.T.C. 338 (FCA) (Compensation payment from expropriation income 
was from active business): R. v. Brown Boveri Howden Inc., [1983] C.T.C. 
301 (FCA) (Interest on short-term notes originating from property used by 
corporation in the course of its business not “Canadian investment 
income”): R. vy. Marsh & MeLennan, [1983] C.T.C. 231 (FCA) (Income 
from investments used in carrying on of business excluded from “Cana- 
dian investment income” when investments and main _ business 
interdependent); Riviera Hotel Co. Ltd. vy. R., [1982] C.T.C. 30 (FCTD) 
(income from hotel business not “Canadian investment income’); 
Supreme Theatres vy. R., [1981] C.T.C. 190 (FCTD) (Rental income part of 
active business). 


(4.1) [Repealed] 


History: Subsec. 129(4.1) repealed by 1996, c. 21, subsec. 32(2), applica- 
ble to taxation years that end after June 1995.Subsec. (4.1) formerly read: 


(4.1) Interpretation of “income” or “loss” — For the purposes of 
the definition “Canadian investment income” in subsection (4) and 
subsection (6), “income” or “loss” of a corporation for a year from a 
source in Canada that is a property includes the income or loss from 
a specified investment business carried on by it in Canada other 
than income or loss from a source outside Canada but does not in- 
clude income or loss 


(a) from any other business; 

(b) from any property that is incident to or pertains to an active 
business carried on by it; or 

(c) from any property used or held principally for the purpose 
of gaining or producing income from an active business carried 
on by it. 


Selected Cases [subsec. 129(4.1)]: Shamita Inc. v. R., [1998] 2 
C.T.C. 2974 (TCC) (Income from a property includes more than just in- 
come from a specified investment business). 


(4.2) [Repealed] 
History: Subsec. 129(4.2) repealed by 1996, c. 21, subsec. 32(2), applica- 
ble to taxation years that end after June 1995.Subsec. (4.2) formerly read: 


(4.2) Idem — For the purposes of the definition “foreign invest- 
ment income” in subsection (4), “income” or “loss” of a corporation 


S. 129(6)(b) (ii) 


for a year from a source outside Canada that is a property does not 
include the income or loss from any property 


(a) that is incident to or pertains to an active business carried on 
by it; or 


(b) that is used or held principally for the purpose of gaining or 
producing income from an active business carried on by it. 


(4.3) [Repealed] 


History: Subsec. 129(4.3) repealed by 1996, c. 21, subsec. 32(2), applica- 
ble to taxation years that end after June 1995.Subsec. (4.3) formerly read: 


(4.3) Definition of “designated property” — In this section, “des- 
ignated property” has the meaning assigned by subsection 89(1). 


(5) [Repealed] 


History: Subsec. 129(5) repealed by 1996, c. 21, subsec. 32(2), applicable 
to taxation years that end after June 1995. Subsec. (5) formerly read: 


(5) Reduction of refundable dividend tax on hand — Notwith- 
standing any other provision of this section, the least of the amounts 
determined under subparagraphs (3)(a)(i) to (iv) in respect of the 
1972 or 1973 taxation year of a corporation is, 


(a) in respect of its 1972 taxation year, 93% of the least of the 
amounts so determined; and 


(b) in respect of its 1973 taxation year, the total of 


(i) 93% of that proportion of the least of the amounts so 
determined that the number of days in that portion of the 
year that is before 1973 is of the number of days in the 
whole year, and 


(ii) 100% of that proportion of the least of the amounts so 
determined that the number of days in that portion of the 
year that is after 1972 is of the number of days in the whole 
year. 


(6) Investment income’ from _ associated 
corporation deemed to be active business in- 
come — Where any particular amount paid or payable to 
a corporation (in this subsection referred to as the “recipi- 
ent corporation”) by another corporation (in this subsec- 
tion referred to as the “associated corporation”) with 
which the recipient corporation was associated in any par- 
ticular taxation year commencing after 1972, would oth- 
erwise be included in computing the income of the recipi- 
ent corporation for the particular year from a source in 
Canada that is a property, the following rules apply: 


(a) for the purposes of subsection (4), in computing 
the recipient corporation’s income for the year from a 
source in Canada that is a property, 


(i) there shall not be included any portion (in this 
subsection referred to as the “deductible portion”) 
of the particular amount that was or may be de- 
ductible in computing the income of the associated 
corporation for any taxation year from an active 
business carried on by it in Canada, and ~ 


(ii) no deduction shall be made in respect of any 
outlay or expense, to the extent that that outlay or 
expense may reasonably be regarded as having 
been made or incurred by the recipient corporation 
for the purpose of gaining or producing the deduct- 
ible portion; and 


(b) for the purposes of this subsection and section 125, 


(i) the deductible portion shall be deemed to be in- 
come of the recipient corporation for the particular 
year from an active business carried on by it in 
Canada, and 


(ii) any outlay or expense, to the extent described 
in subparagraph (a)(ii), shall be deemed to have 
been made or incurred by the recipient corporation 
for the purpose of gaining or producing that 
income. 
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S. 129(6) - 


Related Provisions: 125(3) — Allocation of active business income 
among associated corporations; 256(1) — Associated corporations. 


Selected Cases [subsec. 129(6)]: Norco Development Ltd. v. R., 
[1985] 1 C.T.C. 130 (FCTD) (Interest payments from partnership of cor- 
porations active business income when corporations associated). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
243R4: Dividend refund to private corporations. 


(7) Meaning of “taxable dividend” — For the pur- 
poses of this section, “taxable dividend” does not include 
a capital gains dividend within the meaning assigned by 
subsection 131(1). 


Related Provisions: 129(1.2) — Dividends deemed not to be taxable 
dividends; 157(3) — Private, mutual fund and non-resident owned invest- 
ment corporations. 


(8) Application of section 125 — Expressions used in 
this section and not otherwise defined for the purposes of 
this section have the same meanings as in section 125. 


Selected Cases [s. 129]: Groupe Commerce, Cie D’assurances v. R., 
[1999] 4 C.T.C. 54 (FCA); aff’ g [1996] 3 C.T.C. 2066 (TCC) (No refund- 
able dividend tax available to insurance companies); L’Heureux v. Can- 
ada, [1995] 1 C.T.C. 2850 (TCC) (Circular calculations of tax proper in 
certain “butterfly” transactions). 


Definitions [s. 129]: “active business” — 125(7), 129(8), 248(1); “ag- 
gregate investment income” — 129(4); “allowable capital loss” — 38(b), 
248(1); “amount”, “assessment” — 248(1); “associated corporation” — 
256(1); “business” — 248(1); “Canada” — 255; “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “carrying on business” — 253; “‘cor- 
poration” — 248(1), Interpretation Act 35(1); “designated property” — 
89(1), 129(4.3); “dividend” — 248(1); “dividend refund” — 129(1); “eli- 
gible portion” — 129(4); “exempt income” — 248(1); “income” — from 
property 129(4.1), (4.2); “income of the corporation for the year from an 
active business” — 125(7), 129(6), 129(8); “investment corporation” — 
130(3), 248(1); “investment tax credit” — 127(9), 248(1); “loss” — from 
property 129(4.1), (4.2); “Minister” — 248(1); “prescribed rate” — Reg. 
4301; “private corporation” — 89(1), 131(5), 186(5), 248(1); “pro- 
perty” 129(4.1), (4.2), 248(1); “refundable dividend tax on hand” — 
129(3); “series of transactions or events” — 248(10); “share” — 248(1); 
“specified investment business” — 125(7), 248(1); “substituted pro- 
perty” — 248(5); “tax payable” — 248(2); “taxable capital gain” — 38(a), 
248(1); “taxable dividend” — 89(1), 129(1.2), 129(7), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “writing” — Interpretation 
Act 35(1). 


Investment Corporations 


130. (1) Deduction from tax — A corporation that 
was, throughout a taxation year, an investment corpora- 
tion may deduct from the tax otherwise payable by it 
under this Part for the year an amount equal to 20% of the 
amount, if any, by which its taxable income for the year 
exceeds its taxed capital gains for the year. 

Related Provisions: 131(10) — Investment corporation can elect not to 


be restricted financial institution; 142.2(1)‘financial institution’’(c)(i) — 
Investment corporation not subject to mark-to-market rules. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


(2) Application of subsecs. 131(1) to (3.2) and 
(6)— Where a corporation was an investment corpora- 
tion throughout a taxation year (other than a corporation 
that was a mutual fund corporation throughout the year), 
subsections 131(1) to (3.2) and (6) apply in respect of the 
corporation for the year 


(a) as if the corporation had been a mutual fund corpo- 
ration throughout that and all previous taxation years 
ending after 1971 throughout which it was an invest- 
ment corporation; and 


(b) as if its capital gains redemptions for that and all 
previous taxation years ending after 1971, throughout 
which it would, but for the assumption made by para- 
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graph (a), not have been a mutual fund corporation, 
were nil. 
History: The opening words of subsec. 130(2) amended by 1998, c. 19, 


subsec. 155(1), applicable to 1993 et seg. The opening words formerly 
read: 


(2) Application of subsecs. 131(1) to (3.2) — Where a corpora- 
tion was throughout a taxation year an investment corporation 
(other than a mutual fund corporation), subsections 131(1) to (3.2) 
apply in respect of the corporation for the year 


That portion of subsec. 130(2) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 74, applicable to capital gains refunds paid or 
applied with respect to taxation years beginning after 1991. That portion 
formerly read: 


(2) Application of ss. 131(1) to (3) — Where a corporation was, 
throughout a taxation year, an investment corporation other than a 
mutual fund corporation, subsections 131(1) to (3) are applicable in 
respect of the corporation for the year 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


Forms: T2 SCH 18: Federal and provincial or territorial capital gains re- 
fund; T5: Statement of investment income; TS Summ: Return of invest- 
ment income. 


(3) Meaning of expressions “investment 
corporation” and “taxed capital gains” — For the 
purposes of this section, 


(a) a corporation is an “investment corporation” 
throughout any taxation year in respect of which the 
expression is being applied if it complied with the fol- 
lowing conditions: 


(i) it was throughout the year a Canadian corpora- 
tion that was a public corporation, 


(11) at least 80% of its property throughout the year 
consisted of shares, bonds, marketable securities or 
cash, 


(iii) not less than 95% of its income (determined 
without reference to subsection 49(2)) for the year 
was derived from, or from dispositions of, invest- 
ments described in subparagraph (11), 


(iv) not less than 85% of its gross revenue for the 
year was from sources in Canada, 


(v) not more than 25% of its gross revenue for the 
year was from interest, 


(vi) at no time in the year did more than 10% of its 
property consist of shares, bonds or securities of 
any one corporation or debtor other than Her Maj- 
esty in right of Canada or of a province or a Cana- 
dian municipality, . 


(vil) no person would have been a specified share- 
holder of the corporation in the year if 


(A) the portion of the definition “specified 
shareholder” in subsection 248(1) before para- 
graph (a) were read as follows: 


66 66 


specified shareholder” of a corporation 
in a taxation year means a taxpayer who 
owns, directly or indirectly, at any time in 
the year, more than 25% of the issued 
shares of any class of the capital stock of 
the corporation and, ‘for the purposes of 
this definition,” 


(B) paragraph (a) of that definition were read as 
follows: 


“(a) a taxpayer is deemed to own each 
share of the capital stock of a corporation 
owned at that time by a person related to 
the taxpayer,” 
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(C) that definition were read without reference 
to paragraph (d) of that definition, 


and 
(D) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 


(i) the individual’s child (as defined in 
subsection 70(10)) who is under 19 
years of age, or 


(i1) the individual’s spouse or common- 
law partner;” 


(vill) an amount not less than 85% of the total of 


(A) 7/3 of the amount, if any, by which its taxa- 
ble income for the year exceeds its taxed capital 
gains for the year, and 


(B) the amount, if any, by which all taxable div- 
idends received by it in the year to the extent of 
the amount thereof deductible under section 112 
or 113 from its income for the year exceeds the 
amount that the corporation’s non-capital loss 
for the year would be if the amount determined 
in respect of the corporation for the year under 
paragraph 3(b) was nil, 


(less any dividends or interest received by it in the 
form of shares, bonds or other securities that had 
not been sold before the end of the year) was dis- 
tributed, otherwise than by way of capital gains 
dividends, to its shareholders before the end of the 
year; and 


(b) the amount of the “taxed capital gains” of a tax- 
payer for a taxation year is the amount, if any, by 
which 


(i) its taxable capital gains for the year from dispo- 
sitions of property 


exceeds 


(i1) the total of its allowable capital losses for the 
year from dispositions of property and the amount, 
if any, deducted under paragraph 111(1)(b) for the 
purpose of computing its taxable income for the 
year. 
Related Provisions: 4(1) — Income or loss from a source; 112 — De- 
duction of dividends received; 113 — Deduction for dividends from for- 
eign affiliate; 130(2)— Application of mutual fund corporation rules; 
130(4) — Wholly owned subsidiaries; 132(5) — Taxed capital gains defi- 
nition applies to mutual fund trusts; 184(2) — Tax on excess dividend 
paid by corporation; 248(1)“investment corporation” — Definition applies 
to entire Act. 
History: Cl. 130(3)(a)(vii)(D) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


S.C. 1999, c. 22, s. 92 amended the amendment made to subpara. 
130(3)(a)(vii) by S.C. 1998, c. 19 (Bill C-28) and amended the application 
so that it is applicable to corporations for taxation years that begin after 
June 20, 1996 except that, by subsec. 155(4) of S.C. 1998, c. 19 (as 
amended by 1999, c. 22), where 


(a) a corporation was an investment corporation on June 20, 1996, 


(b) a particular person is a specified shareholder of the corporation in 
the year, and 


(c) the particular person 


(i) was a specified shareholder of the corporation on June 20, 
1996, or 


(ii) both 


(A) was a specified shareholder of the corporation at any time 
after June 20, 1996 and before August 14, 1998, and 


S. 130(3) 


(B) would have been a specified shareholder of the corpora- 
tion on June 20, 1996 if subpara 130(3)(a)(vii), as amended, 
were read without reference to clauses (B) and (D), 


subpara. 130(3)(a)(vii), as amended, does not apply to the corporation, 
with respect to the particular person and persons related to the particular 
person, except as provided in subsections 155(5) to (11) of the said c. 19, 
which were also amended by 1999, c. 22 (see below). These amendments 
by 1999, c. 22 are deemed to have come into force on June 18, 1998. The 
amendment made by S.C. 1998, c. 19 read: 


(vii), no person would be a specified shareholder of the corporation 
in the year if, in the definition “specified shareholder” in subsection 
248(1), 


(A) the portion of that definition before paragraph (a) were read 
as follows: 


“specified. shareholder” of a corporation in a taxation 
year means a taxpayer who owns, directly or indirectly, 
at any time in the year, more than 25% of the issued 
shares of any class of the capital stock of the corporation 
and, for the purpose of this definition, 


and 


(B) the reference in paragraph (d) of that definition to “not less 
than 10%” were read as a reference to “more than 25%’, and 


Subsecs. 155(5) to (11) of S.C. 1998, c. 19, (as amended by 1999, c. 22, s. 
92, deemed to have come into force on June 18, 1998) provide: 


(5) [The amendment to subpara. 130(3)(a)(vii)] applies to a corpora- 
tion that was an investment corporation on June 20, 1996 for a taxa- 
tion year that begins after that day if, at any time after that day and 
before the end of the year, a particular person described in para- 
graph [155(4)(b) of the said c. 19 (above)] in respect of the corpora- 
tion for the year contributes capital to the corporation or acquires a 
share of the capital stock of the corporation other than by a permit- 
ted. acquisition. 


(6) [The amendment to subpara. 130(3)(a)(vii)] applies to a corpora- 
tion that was an investment corporation on June 20, 1996 for a taxa- 
tion year that begins after that day where, at any time after that day 
and before the end of the year, a newly related person in respect of 
the corporation 


(a) contributed capital to the corporation; or 


(b) held at any particular time property (in this paragraph re- 
ferred to as an “ineligible investment’) that is 


(i) a share of the capital stock of the corporation, or 


(11) a share of the capital stock of a corporation, or an inter- 
est in a partnership or trust, that held an ineligible invest- 
ment at the particular time. 


(7) For the purpose of subsection (6), a newly related person in re- 
spect of a corporation at any time means a person who, at any other 
time that is before that time and after June 20, 1996, became related 
to a particular person described in paragraph [155(4)(b) of the said 
c. 19 (above)] in respect of the corporation, but does not include a 
person who would, if the taxation year of the corporation that in- 
cludes that other time had ended immediately before that other time, 
have been a particular person described in paragraph [155(4)(b) of 
the said c. 19 (above)] in respect of the corporation for the year. 


(8) [Repealed by 1999, c. 22, s. 92] 
(9) For the purposes of subsections (5) to (8), 
(a) where at a particular time 


(i) a trust that existed on June 20, 1996 distributes a share 
of the capital stock of a corporation to a person who was a 
beneficiary under the trust throughout the period from June 
20, 1996 to the particular time in satisfaction of all or any 
part of the beneficiary’s capital interest in the trust, or 


(ii) a partnership that existed on June 20, 1996 distributes, 
on ceasing to exist, a share of the capital stock of a corpora- 
tion or an interest in a share to a person who was a member 
of the partnership throughout the period from June 20, 1996 
to the particular time, 


the share is deemed to have been owned by the beneficiary or 
member from the later of June 20, 1996 and the time the share 
was last acquired by the trust or partnership until the particular 
time; and 

(b) where a person who is a beneficiary of a trust or a member 
of a partnership is deemed by paragraph (b), (c) or (e) of the 
definition “specified shareholder” in subsection 248(1) of the 
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Act to own a share owned by the partnership or trust, the person 
is deemed to have acquired the share at the later of the time the 
share was acquired by the trust or partnership and the time the 
person last became a beneficiary of the trust or a member of the 
partnership. 


(10) At any time on or after the day of the death of a person de- 
scribed in paragraph [155(4)(c) of the said c. 19 (above)] in respect 
of a corporation and before the third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person 
described in paragraphs (4)(b) and (c) [of the said c. 19 (above)] 
who is related to each person who, throughout the period that 
begins at the end of June 20, 1996 and ends at the time of death, 
was related to the deceased person; 


(b) notwithstanding subsection (7), the estate is deemed not to 
be a newly related person in respect of the corporation; 


(c) notwithstanding subsection (11), the acquisition of shares of 
the corporation’s capital stock by the estate from the deceased 
person is deemed to be a permitted acquisition; and 


(d) the estate is deemed not to be a trust for the purposes of 
subparagraph (9)(a)(i) of this Act and paragraphs (b) and (e) of 
the definition “specified shareholder” in subsection 248(1) of 
the Income Tax Act. 


(11) The definitions in this subsection apply in subsections (4) to 
(10) [of the said c. 19 (above)] and this subsection. 


“permitted acquisition” means an acquisition by a particular person 
of a share of a class of the capital stock of a corporation that was 


(a) held, at each particular time after June 20, 1996 and before 
the time at which the particular person acquired it, or 


(b) issued after June 20, 1996 by the corporation as a stock divi- 
dend and held, at each particular time after the time the share 
was issued and before the time at which the particular person 
acquired. it, 


by the particular person or by a person who was related to the par- 
ticular person throughout the period that begins at the end of June 
20, 1996 and ends at the particular time if, immediately after the 
time at which the particular person acquires the share, the total per- 
centage of the issued shares of that class held by: the particular per- 
son and persons related to the particular person (or in the case of 
acquisitions before August 14, 1998, by the particular person and 
persons with whom the particular person did not deal at arm’s 
length immediately after the acquisition) does not exceed the per- 
mitted percentage for the particular person in respect of that class of 
shares. 


“permitted percentage” for a particular person in respect of any 
class of shares of the capital stock of a corporation means 


(a) in respect of acquisitions of shares before August 14, 1998, 
the greatest percentage that is the total percentage of the issued 
shares of a class of the capital stock of the corporation held at 
the end of June 20, 1996 by the particular person and persons 
with whom the particular person did not at that time deal at 
arm’s length; and 


(b) in any other case, the greater of 


(1) the greatest percentage that is the total percentage of the 
issued shares of a class of the capital stock of the corpora- 
tion held at the end of June 20, 1996 by the particular per- 
son and persons related to the particular person, and 


(ii) the greatest percentage that is the total percentage of the 
issued shares of a class of the capital stock of the corpora- 
tion held at the beginning of August 14, 1998 by the partic- 
ular person and persons related to the particular person. 


“related persons” and persons related to each other have, for pur- 
poses other than applying the definitions “permitted acquisition” 
and “permitted percentage” in respect of acquisitions of shares 
before August 14, 1998, the meaning that would be assigned by sec- 
tion 251 of the Act if paragraph 251(2)(a) of the Act were read as 
follows: 


(a) an individual and 


(1) the individual’s child (as defined in subsection 70(10)) 
who is under 19 years of age, or 


(ii) the individual’s spouse; 


“specified shareholder” has the meaning assigned by subparagraph 
130(3)(a)(vii) of the Act, as enacted by subsection (2). 
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Subpara. 130(3)(a)(vii) amended by 1998, c. 19, subsec. 155(2) (but sub- 
sequently replaced by an amendment by 1999, c. 22 (see above)), applica- 
ble to corporations for taxation years that begin after June 20, 1996 except 
that, by subsec. 155(4) of the said c. 19, where 


(a) a corporation was an investment corporation on June, 20,1996, 


(b) a particular person would be a specified shareholder of the corpo- 
ration in the year, within the meaning assigned by: subpara. 
130(3)(a)(vii) if this amendment applied to the corporation, for the 
year, and, 


(c) the particular person would have been a specified shareholder of 
the corporation on June 20, 1996, within the meaning assigned by 
subpara. 130(3)(a)(vii) if this amendment applied to the ceuppratis 
for the year that includes that day, 


subpara. 130(3)(a)(vil) does not apply to the corporation, with respect to 
the particular person and persons related to the particular person, except as 
provided in subsections 155(5) to (8) of the said c. 19. Subpara. 
130(3)(a)(vii) formerly read: 


(vii) none of its shareholders at any time in the year held more than 
25% of the issued shares of the capital stock of the corporation, and 


Subpara. 130(3)(a)(iii) amended by 1994, c. 7, Sch. II (1991, c, 49), sub- 
sec. 109(1), to add “(determined without reference to subsection 49(2))”, 
applicable to 1990 et seq. 


Selected Cases [subsec. 130(3)]: Canadian & Foreign Securities Co. 
Ltd. v. MNR, [1972] C.T.C. 391 (FCTD) (‘“‘Securities” include promissory 
notes; requirements for investment corporation not met). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 
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(4) Wholly owned subsidiaries — Where a corpora- 
tion so elects in its return of income under this Part for a 
taxation year, each of the corporation’s properties that is a 
share or indebtedness of another Canadian corporation 
that is at any time in the year a subsidiary wholly owned 
corporation of the corporation shall, for the purposes of 
subparagraphs (3)(a)(i1) and (vi), be deemed not to be 
owned by the corporation at any such time in the year, 
and each property owned by the other corporation at that 
time shall, for the purposes of those subparagraphs, be 
deemed to be owned by the corporation at that time. 


History: Subsec. 130(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
109(2), applicable to 1987 ef seg., and an election referred to in the sub- 
sec. in respect of a corporation’s taxation year for which a return of in- 
come under Part I of the Act was made before December 18, 1991 shall be 
deemed to have been made in the corporation’s return of income for that 
year if the election is filed in writing with the Minister of National Reve- 
nue before March: 17, 1992. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


Definitions [s. 130]: “allowable capital loss” —38(b), 248(1); 
“amount” — 248(1); “Canada” — 255; “Canadian corporation” — 89(1), 
248(1); “capital. gain” — 39(1)(a), 248(1); “common-law partner” 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 
“gross revenue” — 248(1); “Her Majesty” — Jnterpretation Act 35(1); 
“investment corporation” — 130(3)(a), 248(1); “mutual fund corpora- 
tion” — 131(8), 248(1); “property” — 248(1); “public corporation” — 
89(1), 248(1); “share”, “shareholder”, “subsidiary wholly owned corpora- 
tion” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year’ — 249; “taxed capital gains” — 130(3)(b). 

Information Circulars [s. 130]: 78-14R3: Guidelines for trust compa- 


nies and other persons responsible for filing T3-IND, T3G, T3D, T3P, 
T3S, T3RI and T3F returns. 


Mortgage Investment Corporations 


130.1 (1) Deduction from tax — In computing the in- 
come for a taxation year of a corporation that was, 
throughout the year, a mortgage investment corporation, 


(a) there may be deducted the total of 


(i) all taxable dividends, other than capital gains 
dividends, paid by the corporation during the year 
or within 90 days after the end of the year to the 
extent that those dividends were not deductible by 
the corporation in computing its income for the 
preceding year, and 


(11) '/ of all capital gains dividends paid by the cor- 
poration during the period commencing 91 days af- 
ter the commencement of the year and ending 90 
days after the end of the year; and 


(b) no deduction may be made under section 112 in 
respect of taxable dividends received by it from other 
corporations. 
Related Provisions: 142.2(1)‘financial institution’(c)(i1) — Mortgage 
investment corporation not subject to mark-to-market rules; 181.3(3)(a) — 
Capital of financial institution. 
History: Subpara. 130.1(1)(a)(ii) amended by 2001, c. 17, subsec. 127(1) 
to replace the reference to “3/4” with “1/2”, applicable to taxation years 
that end after February 27, 2000 except that, for a corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the reference to 
“1/2” shall be read as a reference to the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the corporation for the year. 


(2) Dividend equated to bond interest — For the 
purposes of this Act, any amount received from a mort- 
gage investment corporation by a shareholder of the cor- 
poration as or on account of a taxable dividend, other than 
a capital gains dividend, shall be deemed to have been 


S. 130.1(4)(b) (iii. L) 


received by the shareholder as interest payable on a bond 
issued by the corporation after 1971. 


Related Provisions: 130.1(3)— Application; 214(3)(e) — Non-resi- 
dent withholding tax. 


(3) Application of subsec. (2) — Subsection (2) ap- 
plies where the taxable dividend (other than a capital 
gains dividend) described in that subsection was paid dur- 
ing a taxation year throughout which the paying corpora- 
tion was a mortgage investment corporation or within 90 
days thereafter. 


(4) Election re capital gains dividend — Where at 
any particular time during the period that begins 91 days 
after the beginning of a taxation year of a corporation that 
was, throughout the year, a mortgage investment corpora- 
tion and ends 90 days after the end of the year, a dividend 
is paid by the corporation to shareholders of the corpora- 
tion, if the corporation so elects in respect of the full 
amount of the dividend in prescribed manner and at or 
before the earlier of the particular time and the first day 
on which any part of the dividend was paid, 


(a) the dividend shall be deemed to be a capital gains 
dividend to the extent that it does not exceed the 
amount, if any, by which 


(i) twice the taxed capital gains of the corporation 
for the year 


exceeds 


(ii) the total of all dividends, and parts of divi- 
dends, paid by the corporation during the period 
and before the particular time that are deemed by 
this paragraph to be capital gains dividends; and 


(b) notwithstanding any other provision of this Act, 
any amount received by a taxpayer in a taxation year 
as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in comput- 
ing the taxpayer’s income for the year as income from 
a share of the capital stock of the corporation, and 


(i)\ where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000 and 
the taxation year of the taxpayer began after Febru- 
ary 27, 2000 and ended before October 18, 2000, °/s 
of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer 
of a capital property in the year, 

(11) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000, and 
the taxation year of the taxpayer includes February 
27, 2000, the dividend is deemed to be a capital 
gain of the taxpayer from the disposition by the 
taxpayer of a capital property in the year and 
before February 28, 2000, 


(ii1) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000 and 
the taxation year of the taxpayer began after Octo- 
ber 17, 2000, */2 of the dividend is deemed to be a 
capital gain of the taxpayer from the disposition by 
the taxpayer of a capital property in the year, 


(ii1.1) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000 and 
the taxation year of the taxpayer begins after Feb- 
ruary 27, 2000 and ends after October 17, 2000, °/s 
of the dividend is deemed to be a capital gain of 
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the taxpayer from the disposition by the taxpayer 
of capital property in the year and before October 
18, 2000, 


(iv) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000 and 
before October 18, 2000, and the taxation year of 
the taxpayer began after October 17, 2000, * of 
the dividend is deemed to be a capital gain of the 
taxpayer from the disposition by the taxpayer of a 
capital property in the year, 


(v) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000, and 
before October 18, 2000 and the taxation year of 
the taxpayer includes October 17, 2000, the divi- 
dend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital 
property in the year and in the period that began 
after February 27, 2000 and ended before October 
18, 2000, 


(vi) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000, and 
before October 17, 2000 and the taxation year of 
the taxpayer began after February 27, 2000 and en- 
ded before October 17, 2000, the dividend is 
deemed to be a capital gain of the taxpayer from 
the disposition by the taxpayer of a capital property 
in the year, and 


(vil) in any other case, the dividend is deemed to 
be a capital gain of the taxpayer from the disposi- 
tion of capital property after October 17, 2000 and 
in the year. 


Related Provisions: 39.1(1)“exempt capital gains balance”’C(c), 
39.1(6) — Reduction in gain to reflect capital gains exemption election; 
111(1.1)(c) — Net capital loss  carryover—transition for 2000; 
130.1(4.2) — Reporting to shareholder of capital gains tax rate; 
130.1(4.3) — Allocation of capital gains tax rate for 2000; 184(2) — Tax 
on excessive elections; 184(3) — Election to treat excess as separate divi- 
dend; 185(4) — Joint and several liability from excessive elections. 


History: Subpara. 130.1(4)(a)(i) amended by 2001, c. 17, subsec. 127(2), 
to replace the reference to “3/4” with “1/2”, applicable to taxation years 
that end after February 27, 2000 except that, for a corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the word “twice” 
shall be read as “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the corporation for the 
year, multiplied by”. 


Para. 130.1(4)(b) amended by the said c. 17, subsec. 127(3), applicable to 
taxation years that end after February 27, 2000. The para. formerly read: 


(b) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of 
payment of or in satisfaction of, the dividend shall not be included 
in computing the taxpayer’s income for the year as income from a 
share of the capital stock of the corporation, but shall be deemed to 
be a capital gain of the taxpayer for the year from a disposition, in 
the year and after February 22, 1994, by the taxpayer of capital 
property. 

Subsec. 130.1(4) amended by 1995, c. 3, subsec. 40(1), applicable to divi- 

dends paid after February 22, 1994. Subsec. (4) formerly read: , 


(4) Electing capital gains dividend — Where at any particular 
time during the period beginning 91 days after the beginning of a 
taxation year of a corporation that was, throughout the year, a mort- 
gage investment corporation and ending 90 days after the end of the 
year, a dividend is paid by the corporation to shareholders of the 
corporation, 


(a) if the corporation so elects in respect of the full amount of 
the dividend, in prescribed form and manner and at or before 
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the earlier of the particular time and the first day on which any 
part of the dividend was paid, 


(i) the dividend shall be deemed to be ‘a capital gains divi- 
dend to the extent that it does not exceed the amount, if 
any, by which 


(A) *4 of the corporation’s qualifying taxed capital 
gains for the year 


exceeds 


(B) the total of all dividends, and parts of dividends, 
paid by the corporation during the period and before 
the particular time that are deemed by this subpara- 
graph to be capital gains dividends, 


(11) notwithstanding any other provision of this Act, any 
amount received by a taxpayer in a taxation year as or on 
account of the dividend shall not be included in computing 
the taxpayer’s income for the year as income from a share 
of the capital stock of the corporation, but shall be deemed 
to be a capital gain of the taxpayer for the year from a dis- 
position of capital property and, for the purposes of section 
110.6, that property shall be deemed to have been disposed 
of by the taxpayer in the year, and 


(iii) any election under paragraph (b) made by the corpora- 
tion in respect of the dividend shall be deemed not to have 
been made; and 


(b) if the corporation so elects in respect of the full amount of 
the dividend, in prescribed form and manner and at or before 
the earlier of the particular time and the first day on which any 
part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains divi- 
dend to the extent that it does not exceed the amount, if 
any, by which 


(A) *4 of the corporation’s non-qualifying taxed capital 
gains for the year 


exceeds 


(B) the total of all dividends, and parts of dividends, 
paid by the corporation during the period and before 
the particular time that are deemed by this subpara- 
graph to be capital gains dividends, and 


(ii) notwithstanding any other provision of this Act, any 
amount received by a taxpayer in a taxation year as or on 
account of the dividend shall not be included in computing 
the taxpayer’s income for the year as income from a share 
of the capital stock of the corporation, but shall be deemed 
to be a capital gain of the taxpayer for the year from a dis- 
position of capital property and, for the purposes of section 
110.6, 


(A) that property shall be deemed to have been non- 
qualifying real property of the taxpayer, within the 
meaning of that section, disposed of by the taxpayer in 
the year, and 


(B) the taxpayer’s eligible real property gain for the 
year, within the meaning of that section, from the dis- 
position of that property shall be deemed to be nil. 


Subsec. 130.1(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
75(1), applicable to 1992 et seg. Subsec. (4) formerly read: 


(4) Where at any particular time during the period commencing 91 
days after the commencement of a taxation year of a corporation 
that was, throughout the year, a mortgage investment corporation 
and ending 90 days after the end of the year, a dividend is paid by 
the corporation to shareholders of the corporation, if the corporation 
so elects in respect of the full amount of the dividend, in prescribed 
manner and prescribed form and at or before the particular time or 
the first day on which any part of the dividend was paid if that day 
is earlier than the particular time, 


(a) the dividend shall be deemed to be a capital gains dividend 
to the extent that it does not exceed 


(i) “4 of the taxed capital gains of the corporation for the 
year 

minus 
(11) such part, if any, of each dividend paid by the corpora- 
tion during the period and before the particular time as is 


deemed by this subsection to be a capital gains dividend; 
and 
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(b) notwithstanding any other provision of this Act, any amount 
received by a taxpayer in a taxation year as or on account of the 
dividend shall not be included in computing the taxpayer’s in- 
come for the year as income from a share of the capital stock of 
the corporation, but shall be deemed to be a capital gain of the 
taxpayer for the year from a disposition of capital property and, 
for the purposes of section 110.6, that property shall be deemed 
to have been disposed of by the taxpayer in the year. 


Regulations: 2104.1 (prescribed manner, prescribed form). 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income; T2012: Election in respect of a capital gains dividend. 


(4.1) Application of subsecs. 131(1.1) to (1.4) — 
Where at any particular time a mortgage investment cor- 
poration paid a dividend to its shareholders. and subsec- 
tion (4) would have applied to the dividend except that 
the corporation did not make an election under subsection 
(4) on or before the day on or before which it was re- 
quired by that subsection to be made, subsections 
131(1.1) to (1.4) apply with such modifications as the cir- 
cumstances require. 


History: Subsec. 130.1(4.1) added by 2001, c. 17, subsec. 127(4), appli- 
cable to taxation years that end after February 27, 2000. 


(4.2) Reporting [for 2000] — Where paragraph (4)(b) 
applies to a dividend paid by a mortgage investment cor- 
poration to a shareholder of any class of shares of its capi- 
tal stock in the period that begins 91 days after the begin- 
ning of the corporation’s taxation year that includes 
February 28, 2000 or October 17, 2000 and ends 90 days 
after the end of that year, the corporation shall disclose to 
the shareholder in prescribed form the amount of the divi- 
dend that is in respect of capital gains realized on disposi- 
tions of property that occurred 


(a) before February 28, 2000, 


(b) after February 27, 2000 and before October 18, 
2000, and 


(c) after October 17, 2000 
and, if it does not do so, the dividend is deemed to be in 


respect of capital gains from dispositions of property that — 


occurred before February 28, 2000. 


History: Subsec. 130.1(4.2) added by 2001, c. 17, subsec. 127(4), appli- 
cable to taxation years that end after February 27, 2000. 


(4.3) Allocation [for 2000] — Where subsection (4) ap- 
plies in respect of a dividend paid by a mortgage invest- 
ment corporation at any time in the period that begins 91 
days after the beginning of the corporation’s taxation year 
that includes February 28, 2000 or October 17, 2000 and 
ends 90 days after the end of that year, and the corpora- 
tion does not elect under subsection (4.4), the following 
rules apply: 


(a) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the particular period that began at 
the beginning of the year and ended at the end of Feb- 
ruary 27, 2000 is deemed to be that proportion of the 
dividend that the net capital gains of the corporation 
from the dispositions of property in the particular pe- 
riod is of the total of the corporation’s net capital gains 
from the dispositions of property in each of the partic- 
ular periods referred to in this subsection, 


(b) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the particular period that began at 
the beginning of February 28, 2000 and ended at the 
end of October 17, 2000 is deemed to be that propor- 
tion of the dividend that the net capital gains of the 
corporation from the dispositions of property in the 
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particular period is of the total of the corporation’s net 
capital gains from the dispositions of property in each 
of the particular periods referred to in this subsection, 


(c) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the particular period that begins at 
the beginning of October 18, 2000 and ends at the end 
of the year, is deemed to be that proportion of the divi- 
dend that the net capital gains of the corporation from 
the dispositions of property in the particular period is 
of the total of the corporation’s net capital gains from 
the dispositions of property in each of the periods re- 
ferred to in this subsection, and 


in this subsection net capital gains from dispositions of 
property in a particular period means the amount, if any, 
by which the corporation’s capital gains from dispositions 
of property in the particular period exceeds the corpora- 
tion’s capital losses from dispositions of property in the 
particular period. 


History: Subsec. 130.1(4.3) added by 2001, c. 17, subsec. 127(4), appli- 
cable to taxation years that end after February 27, 2000. 


(4.4) Allocation [for 2000] — Where subsection (4) ap- 
plies in respect of a dividend paid by a mortgage invest- 
ment corporation in the period that begins 91 days after 
the beginning of the corporation’s taxation year that in- 
cludes February 28, 2000 or October 17, 2000 and ends 
90 days after the end of that year, and the corporation so 
elects under this subsection in its return of income for the 
year, the following rules apply: 


(a) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and before February 28, 2000 is deemed to 
be that proportion of the dividend that the number of 
days that are in that year and before February 28, 2000 
is of the number of days that are in that year; 


(b) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the period that began at the begin- 
ning of February 28, 2000 and ended at the end of Oc- 
tober 17, 2000 is deemed to be that proportion of the 
dividend that the number of days that are in the year 
and in that period is of the number of days that are in 
the year; and 


(c) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the period that begins at the begin- 
ning of October 18, 2000 and ends at the end of the 
year, is deemed to be that proportion of the dividend 
that the number of days that are in the year and in that 
period is of the number of days that are in the year. 


History: Subsec. 130.1(4.4) added by 2001, c. 17, subsec. 127(4), appli- 
cable to taxation years that end after February 27, 2000. 


(4.5) Allocation [for 2000] — Where no dividend to 
which subsection (4.4) applies is paid by a mortgage in- 
vestment corporation in respect of its net taxable capital 
gains for its taxation year that includes February 28, 2000 
or October 17, 2000, the corporation has net capital gains 
or net capital losses from dispositions of property in the 
year, and the corporation so elects under this subsection 
in its return of income for the year 


(a) the portion of those net capital gains and net capital 
losses that is in respect of capital gains and losses 
from dispositions of property that occurred before 
February 28, 2000 is deemed to be that proportion of 
the net capital gains or net capital losses respectively 
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that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in 
the year, 


(b) the portion of those net capital gains and net capi- 
tal losses that is in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Febru- 
ary 28, 2000 and ended at the end of October 17, 
2000, is deemed to be that proportion of the net capital 
gains or net capital losses respectively that the number 
of days that are in the year and in that period is of the 
number of days that are in the year, and 


(c) the portion of those net capital gains and net capital 
losses that is in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Octo- 
ber 18, 2000 and ended at the end of the year, is 
deemed to be that proportion of the net capital gains or 
net capital losses respectively that the number of days 
that are in the year and in that period is of the number 
of days that are in the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mortgage investment cor- 
poration from dispositions of property in a year is the 
amount, if any, by which the corporation’s capital 
gains from dispositions of property in a year exceeds 
the corporation’s capital losses from dispositions of 
property in the year, and 


(e) the net capital losses of a mortgage investment cor- 
poration from dispositions of property in a year is the 
amount, if any, by which the corporation’s capital 
losses from dispositions of property in a year exceeds 
the corporation’s capital gains from dispositions of 
property in the year. 
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(d) there were 20 or more shareholders of the corpora- 
tion and no person would have been a specified share- 
holder of the corporation at any time in the year if 


(i) the portion of the definition “specified share- 
holder” in subsection 248(1) before paragraph (a) 
were read as follows: 


666s 


specified shareholder” of a corporation at 
any time means a taxpayer who owns, directly 
or indirectly, at that time, more than 25% of 
the issued shares of any class of the capital 
stock of the corporation and, for the purposes 
of this definition,” 


(ii) paragraph (a) of that definition were read as 
follows: | 


“(a) a taxpayer is deemed to own each share 
of the capital stock of a corporation owned at 
that time by a person related to the taxpayer,” 


(iii) that definition were read without. reference to 
paragraph (d) of that definition, and 


(iv) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 


(i) the individual’s child (as defined in 
subsection 70(10)) who is under 18 years 
of age, or : 

(i1) the individual’s spouse or common-law 
partner;” 


(e), any holders of preferred shares of the corporation 
had a right, after payment. to them of their preferred 
dividends, and payment of dividends in a like amount 
per share to the holders .of the common shares of the 
corporation, to participate pari passu with the holders 
of the common shares in any further payment of 
dividends; 


(f) the cost amount to the corporation of such of its 


property as consisted of 
History: Subsec. 130.1(4.5) added by 2001, c. 17, subsec. 127(4), appli- 


(i) debts owing to the corporation that were se- 
cable to taxation years that end after February 27, 2000. 


cured, whether by mortgages, hypothecs or in any 
other manner, on houses (as defined in section 2 of 
the National Housing Act) or on property included 
within a housing project (as defined in that. sec- 
tion), and 


(5) Public corporation — Notwithstanding any other 
provision of this Act, a mortgage investment corporation 
shall be deemed to be a public corporation. 


(i1) amounts of any deposits standing to the corpo- 


(6) Meaning of “mortgage investment corpora- are) a 
ration’s credit in the records of 


tion” — For the purposes of this section, a corporation is 
a “mortgage investment corporation” throughout a taxa- 
tion year if, throughout the year, 


(A) a bank or other corporation any of whose 
deposits are insured by the Canada Deposit In- 


(a) it was a Canadian corporation; 


(b) its only undertaking was the investing of funds of 
the corporation and it did not manage or develop any 
real property; 


(c) none of the property of the corporation consisted of 


(1) debts owing to the corporation that were secured 
on real property situated outside Canada, 


(11) debts owing to the corporation by non-resident 
persons, except any such debts that were secured 
on real property situated in Canada, 


(ii1) shares of the capital stock of corporations not 
resident in Canada, or 


(iv) real property situated outside Canada, or any 
leasehold interest in such property; 
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surance Corporation or the Régie de 
V’assurance-dépéts du Québec, or 


(B) a credit union, 


plus the amount of any money of the corporation was 
at least 50% of the cost amount to it of all of its 
property; 

(g) the cost amount to the corporation of all real pro- 
perty of the corporation, including leasehold interests 
in such property, (except real property acquired by the 
corporation by foreclosure or otherwise after default 
made on a mortgage, hypothec or agreement of sale of 
real property) did not exceed 25% of the cost amount 
to it of all of its property; 


(h) its liabilities did not exceed 3 times the amount by 
which the cost amount to it of all of its property ex- 
ceeded its liabilities, where at any time in the year the 
cost amount to it of such of its property as consisted of 
property described in subparagraphs (f)(i) and (i1) plus 
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the amount of any money of the corporation was less 
than */3 of the cost amount to it of all of its property; 
and . 


(i) its liabilities did not exceed 5 times the amount by 

which the cost amount to it of all its property exceeded 

its liabilities, where paragraph (h) is not applicable. 
Related Provisions: 130.1(7)—-How © shareholders counted; 
130.1(8) — First taxation year; 142.2(1)“financial institution”(c)(ii) — 
Mortgage investment corporation not subject to mark-to-market rules; 
248(1)“mortgage investment corporation” — Definition applies to entire 
Act; 253.1 — Limited partner not considered to carry on business of 
partnership. 


History: Subpara. 130.1(6)(f)(i) amended by 2001 c. 17, subsec. 214(1), 
to add the word “hypothecs”, in force June 14, 2001. 


Para. 130.1(6)(g) amended by the said c. 17, subsec. 214(2), to add the 
word “hypothec”, in force June 14, 2001. 


Subpara. 130.1(6)(d)(iv) amended by 2000, c. 12, Sch. 2,.s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Para. 130.1(6)(d) amended by 1999, c. 22, subsec. 53(1), applicable in de- 
termining whether a corporation is a mortgage investment corporation for 
a taxation year that begins after January 14, 1998, except that the amend- 
ment applies to the corporation, with respect to a particular person and 
persons related to the particular person, only, as provided in subsections (4) 
to (10) of the amending legislation if 


(a) the corporation was a mortgage investment corporation at the end 
of January 14, 1998, 


(b) the particular person is a specified shareholder of the corporation 
at any time in the year, and 


(c) the particular person 


(1) was a specified shareholder of the corporation at the end of 
January 14, 1998, or 


(11) both 


(A) was a specified shareholder of the corporation at any time 
after January 14, 1998 and before August 14, 1998, and 


(B) would have been a specified shareholder of the corpora- 
tion at the end of January 14, 1998 if para. 130.1(6)(d), as 
amended, were read without reference to subparas. (ii) and 
(iv). 

Subsections 53(4) to (10) of the said c. 22 provide: 


(4) [The amendments] apply to a corporation that was a mortgage 
investment corporation at the end of January 14, 1998 for a taxation 
year that begins after that day if a person who at any time in the 
year is a specified shareholder of the corporation contributes capital 
to the corporation, or acquires a share of the corporation’s capital 
stock other than by a permitted acquisition, at any time after Janu- 
ary 14, 1998 and before the end of the year. 


(5) [The amendments] apply to a corporation that was a mortgage 
investment corporation at the end of January 14, 1998 for a taxation 
year that begins after that day if a newly related person in respect of 
a person who at any time in the year is a specified shareholder of 
the corporation 


(a) contributes capital to the corporation, or 


(b) holds property (in this paragraph referred to as an “ineligible 
investment”) that is 


(i) a share of the capital stock of the corporation, or 


(ii) a share of the capital stock of a corporation that holds 
an ineligible investment 


at any time after January 14, 1998 and before the end of the year. 


(6) [The amendments] apply to a corporation that was a mortgage 
investment corporation at the end of January 14, 1998 for a taxation 
year that ends after that day if 


(a) at any particular time after January 14, 1998 and before the 
end of the year, a mortgage lender is a specified shareholder of 
the corporation; and 


(b) at any time that is in the taxation year that includes the par- 
ticular time and that is after January 14, 1998, any person con- 
tributes capital to the corporation or acquires from the corpora- 
tion a share of the corporation’s capital stock, other than a share 
that was issued to the person as a stock dividend. 
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(7) [The amendments] apply to a corporation that was a mortgage 
investment corporation at the end of January 14, 1998 for a taxation 
year that ends after 2007 if a mortgage lender is a specified share- 
holder of the corporation at any time in the year or in a taxation year 
that ends before the year and after 2007. 


(8) For the purposes of subsections (4) to (7), 
(a) if at a particular time 


(i) a trust distributes a share of the capital stock of a corpo- 
ration to a person who was a beneficiary under the trust 
throughout the period from the end of January 14, 1998 to 
the particular time in satisfaction of all or any part of the 
beneficiary’s capital interest in the trust, or 


(ii) a partnership distributes, to a person who was a member 
of the partnership throughout the period from the end of 
January 14, 1998 to the particular time, on the partnership 
ceasing to exist or on the ceasing of the person to be a 
member of the partnership, a share of the capital stock of a 
corporation or an interest in such a share, 


the share is deemed to have been owned by the beneficiary or 
member throughout the period that begins at the later of the end 
of January 14, 1998 and the time the share was last acquired by 
the trust or partnership and that ends at the particular time; and 


(b) if a person who is a beneficiary under a trust or who is a 
member of a partnership is deemed by paragraph (b), (c) or (e) 
of the definition “specified shareholder” in subsection 248(1) of 
the Act to own a share owned by the trust or partnership, the 
person is deemed to own the share and to have acquired the 
share at the later of the time the share was acquired by the trust 
or partnership and the time the person last became a beneficiary 
under the trust or a member of the partnership. 


(9) At any time on or after the day of the death of a person de- 
scribed in paragraph (3)(c) [see application above] in respect of a 
corporation and before the third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person 
described in paragraphs (3)(b) and (c) [see application above] 
who is related to each person who, throughout the period that 
begins at the beginning of January 15, 1998 and ends at the 
time of death, was related to the deceased person; 


(b) notwithstanding subsection (10), 


(1) the estate is deemed not to be a newly related person in 
respect of the corporation, and 


(ii) the acquisition of shares of the corporation’s capital 
stock by the estate from the deceased person is deemed to 
be a permitted acquisition; and 


(c) the estate is deemed not to be a trust for the purposes of 
subparagraph (8)(a)(1) and paragraphs (b) and (e) of the defini- 
tion “specified shareholder” in subsection 248(1) of the Act. 


(10) The definitions in this subsection apply in subsections (3) [i.e., 
the application above] to (9) and this subsection. 


“mortgage lender” means a particular corporation where the ordi- 
nary business of 


(a) the particular corporation, or 


(b) a corporation (other than a mortgage investment corpora- 
tion) or partnership affiliated with the particular corporation 


includes the holding of debts that are secured, whether by mortgage 
or in any other manner, on houses (as defined in section 2 of the 
National Housing Act) or on property included within a housing 
project (as defined in that section). 


“newly related persons” means persons who are related to each 
other and who became so related after January 14, 1998. 


“permitted acquisition” means an acquisition by a particular person 
of a share of a class of the capital stock of a corporation that was 


(a) held, at each particular time after January 14, 1998 and 
before the time at which the particular person acquired it, or 


(b) issued after January 14, 1998 by the corporation as a stock 
dividend and held, at each particular time after the time the 
share was issued and before the time at which the particular 
person acquired it, 
by the particular person or by a person who was related to the par- 
ticular person throughout the period that began at the beginning of 
January 15, 1998 and that ends at the particular time if, immediately 
after the time at which the particular person acquires the share, the 
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percentage of the issued shares of that class held by the particular 
person and persons related to the particular person (or in the case of 
acquisitions before August 14, 1998. by the particular person and 
persons with whom the particular person did not deal at arm’s 
length immediately after the acquisition) does not exceed the per- 
mitted percentage for the particular person in respect of that class of 
shares. 


“permitted percentage” for a particular person in respect of a class 
of shares of the capital stock of a corporation means 


(a) in respect of acquisitions of shares before August 14, 1998, 
the percentage of the issued shares of that class held at the end 
of January 14, 1998 by the particular person and persons with 
whom the particular person did not at that time deal at arm’s 
length; and 
(b) in any other case, the greater of 
(i) the percentage of the issued shares of that class held at 
the end of January 14, 1998 by the particular person and 
persons related at that time to the particular person, and 
(11) the percentage of the issued shares of that class held at 
the beginning of August 14, 1998 by the particular person 
and persons related at that time to the particular person. 
“related persons” and persons related to each other have, for pur- 
poses other than applying the definitions “permitted acquisition” 
and “permitted percentage” in respect of acquisitions of shares 
before August 14, 1998, the meaning that would be assigned by sec- 
tion 251 of the Act if paragraph 251(2)(a) of the Act were read as 
follows: 
(a) an individual and 


(i) the individual’s child (as defined in subsection 70(10)) 
who is under 19 years of age, or 
(i) the individual’s spouse; 
“specified shareholder” has the meaning assigned by paragraph 
130.1(6)(d) of the Act, as enacted by subsection (1). 
Para. 130.1(6)(d) formerly read: 


(d) subject to subsections (7) and (8), the number of shareholders of 
the corporation was not less than twenty and no one shareholder 
held more than 25% of the issued shares of the capital stock of the 
corporation; 
Subpara. 130.1(6)(f)(i) amended by 1998, c. 19, s. 156, deemed to have 
come into force on June 23, 1993. It formerly read: 


(1) debts owing to the corporation that were secured on residential 
property, as defined in the Residential Mortgage Financing Act, 
chapter 49 of the Statutes of Canada, 1973-74, whether by mort- 
gages or in any other manner, and 
“Residential Property”: Subsec. 2(1) of the Residential Mortgage Fi- 
nancing Act, R.S.C. 1985, c. R-6, defines “residential property” as 
follows: , 


“residential property” means a house or the property included 
within a housing project. 


Subsec. 2(2) defines “house” and “housing project” by reference to the 
National Housing Act, R.S.C. 1985, c. N-11, s.2 (as amended by c. 25 (4th 
Supp.), s. 1(2)), which in turn provides: 


“house” means a building or movable structure intended for human 
habitation containing not more than two family housing units, to- 
gether with the land, if any, on which the building or movable struc- 
ture is situated; 


“housing project” means a project consisting of one or more 
houses, one or more multiple-family dwellings, housing accommo- 
dation of the hostel or dormitory type, one or more condominium 
units or any combination thereof, together with any public space, 
recreational facilities, commercial space and other buildings appro- 
priate to the project, but does not include a hotel; 


(7) How shareholders counted — In paragraph 
(6)(d), a trust governed by a registered pension plan or 
deferred profit sharing plan by which shares of the capital 
stock of a corporation are held shall be counted as four 
shareholders of the corporation for the purpose of deter- 
mining the number of shareholders of the corporation, but 
as one shareholder for the purpose of determining 
whether any person is a specified shareholder (as defined 
for the purpose of that paragraph). 
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History: Subsec. 130.1(7) amended by 1999, c. 22, subsec. 53(2), appli- 
cable on the same basis as the amendment to para. 130.1(6)(d). It formerly 
read: 


(7) For the purposes of paragraph (6)(d), a trust governed by a regis- 
tered pension plan or deferred profit sharing plan by which shares of 
the capital stock of a corporation are held shall be counted as four 
shareholders of the corporation, and a trust governed by a registered 
retirement savings plan by which shares of the capital stock of a 
corporation are held shall be counted as one shareholder of the cor- 
poration, but, for the purpose of calculating the limitation on the 
holding of shares of the capital stock of a mortgage investment cor- 
poration by a trust governed by a registered pension plan or deferred 
profit sharing plan, the trust shall be counted as one shareholder. 


(8) First taxation year — For the purposes of subsec- 
tion (6), a corporation that was incorporated after 1971 
shall be deemed to have complied with paragraph (6)(d) 
throughout the first taxation year of the corporation in 
which it carried on business if it complied with that para- 
graph on the last day of that taxation year. 


(9) Definitions — In this section, 


‘‘liabilities” of a corporation at any particular time means 
the total of all debts owing by the corporation, and. all 
other obligations of the corporation to pay an amount, that 
were outstanding at that time; 


‘non-qualifying real property” — [Repealed] 
History: The definition “non-qualifying real property” in subsec. 130.1(9) 


repealed by 1995, c. 3, subsec. 40(2.1), applicable after February 22, 1994. 
The definition formerly read: 


“non-qualifying real property” of a corporation has the meaning as- 
signed by subsection 131(6); 


The definition “non-qualifying real property” added by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 75(2.1), applicable to 1992 et seg. 


‘“non-qualifying taxed capital gains” — [Repealed] 
History: The definition “non-qualifying taxed capital gains” in subsec. 
130.1(9) repealed by 1995, c. 3, subsec. 40(2), applicable after February 
22, 1994. The definition formerly read: 


“non-qualifying taxed capital gains” of a mortgage investment cor- 
poration for a taxation year means the amount, if any, by which 


(a) the amount by which its taxable capital gains for the year 
from dispositions of its non-qualifying real property exceeds 
the amounts determined under paragraph (b) of the definition 
“qualifying taxed capital gains” in respect of those dispositions 


exceeds the total of 


(b) the amount by which its allowable capital losses for the year 
from dispositions of its non-qualifying real property exceeds 
the amounts determined under paragraph (d) of the definition 
“qualifying taxed capital gains” in respect of those dispositions, 


(c) the amount, if any, deducted under paragraph 111(1)(b) in 
computing its taxable income for the year, and 


(d) the amount, if any, by which the total of the amounts, if any, 
determined under paragraphs (c) and (d) of the definition “qual- 
ifying taxed capital gains” in respect of the corporation for the 
year exceeds the total of the amounts, if any, determined under 
paragraphs (a) and (b) of that definition in respect of the corpo- 
ration for the year; 


The definition “non-qualifying taxed capital gains” added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 75(2.1), applicable to 1992 et seg. 


‘qualifying taxed capital gains” — [Repealed] 

History: The definition “qualifying taxed capital gains” in subsec. 
130.1(9) repealed by 1995, c. 3, subsec. 40(2), applicable after February 
22, 1994. The definition formerly read: 


“qualifying taxed capital gains” of a mortgage investment corpora- 
tion for a taxation year means the amount, if any, by which the total 
of 


(a) its taxable capital gains for the year from dispositions of 
property, other than its non-qualifying real property, and 


(b) all amounts each of which is an amount determined by the 
formula 
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where 

A 6s its taxable capital gam for the year from the disposition 
of 2 non-qualifying real property of the corporation. 

B os the member of calendar months m the period that begins 
with the later of the calendar month m which the property 
was last acqumed by it and January 1972 and ends with 
February 19972. and 

C is the number of calendar months m the period that begins 
with the later of the calendar month m which the property 
was last acquired by it and Janwary 1972 and ends with the 
calendar month im which the property was. disposed of 

exceeds the total of 

(c} its allowable capital losses for the year from dispositions of 

property. other than its nom-qualifyme¢ real property. 

(d) aif amounts each of which is an amount determined by the 

formula 


E 
Dx— 
F 

where 

D is its allowable capital loss for the year from the disposition 
of 2 non-qualifyimg real property of the corporation. 

E sis the sumber of calendar months m the period that begins 
with the later of the calendar month m which the property 
was last acquired by it and January 1972 and ends with 
February 1992. and 

Fis the number of calendar months m the period that begins 
with te later of the calendar month m which the property 
was last acquired by it amd Janwary 1972 and ends with the 
calendar month m which the property was. disposed of. and 

(e) the amount. if any. by which the total of the amounts deter- 

nuned under paragraphs (b) and (c) of the definition ~non-quali- 

fying taxed capital gaims” im respect of the corporation for the 
year exceeds the amount, tf any, deiermimed under paragraph 

(a) of that defimitiom m respect of the corporation for the year. 

The deffmitiom “qualifying taxed capital gams” added by 1994. c. 7, Sch. 
VIE (1998, c_ 24), sabsec. 73(2_1). applicable to 1992 et seq. 


“taxed capital gains” has the meaning assigned by para- | 


graph 130(3)(b). 
History- Definition “taxed capital gaims™ added to subsee. 130.1(9) by 
1995. c. 3, sabsec. 40(3), applicable after February 22. 1994. 


Former definition “taxed capital saims™ repealed. by 1994. c_ 7. Sch. VII | 
(1995. c. 24). subsec. 75/2). applicable to 1992 et seq. “Taxed capital | 


gams formerly read- 
“axed capital gaims” has the meammg assigned by paragraph 
13003 Oh 
Definitions fs. 130.1} “allowable capital loss” —38(b), 248(1): 
“amount — 23/1); “bank™ — 248; 1): “capital gaim™ — 39(1)¢a). 248(1): 
“capital gains dividend” — 130.1(4)c “capital loss~ — 39(1)(b), 248(1)- 


“capital property” — 5+. 248(1); “class of shares~ — 248(6); “common | 


share™_ “common-law partner” — 748(1)- “corporation” — 248(1). Inter- 


pretation Act 3X t)- “deferred profit sharing plan™ — 147(1), 248(1); “dis- | 


position”. “dividend” — 248¢1)- “habilities™ — £30.1(9)- “mortgage in- 
vestment corporation™ — 130.1(6). 748(1): “non-qualifying taxed capital 


gains” — 130_1(9)- “non-resident”. “preferred share”. “prescribed™. “pro- | 
perty” — 2748/1); “province” — Interpretation Act 35(1)- “public corpora- | 


tom” — ST) 130.2¢5). 2481): “qualifying taxed capital gains” — | 


LAL “received” — 248(7)- “record”. “registered pension plan™ — 


743i Dc “resident im Canada” — 250, “share”. “shareholder”. “specified | 
shareholder” — 248¢ 1): “taxable capital gain™ — 38a), 248¢1); “taxation | 


year” — 249- “taxed capital gains” — 130(3)(b), 130.1(9); “taxpayer” — | 


2434 1b )trust™” — 10441), 243(1), (GG) “undertaking™ — 253-1(a). 
Mutual Fund Corporations 


131. (1) Election re capital gains dividend — Where 
at any particular time a dividend became payable by a 
corporation, that was throughout the taxation year in 
which the dividend became payable a mutual fund corpo- 


. 
. 
| 


S. 131(1)(b)(y) 


ration. to shareholders of any class of its capital stock, if 
the corporation so elects in respect of the full amount of 
the dividend in prescribed manner and at or before the 
earlier of the particular time and the first day on which 
any part of the dividend was paid, 
(a) the dividend shall be deemed to be a capital gains 
dividend payable out of the corporation’s capital gains 
dividend account to the extent that it does not exceed 
the corporation’s capital gains dividend account at the 
particular time; and 
(6) notwithstanding any other provision of this Act, 
any amount received by a taxpayer in a taxation year 
as, On account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be mcluded in comput- 
ing the taxpayer’s income for the year as income from 
a share of the capital stock of the corporation, and 


(i) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000, and 
the taxation year of the taxpayer began after Febru- 
ary 27, 2000 and ended before October 18, 2000, °/s 
of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer 
of a capital property in the year, 

(1) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000, and 
the taxation year of the taxpayer includes February 
27, 2000. the dividend is deemed to be a capital 
gain of the taxpayer from the disposition by the 
taxpayer of a capital property in the year and 
before February 28, 2000, 

(iii) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000, and 
the taxation year of the taxpayer began after Octo- 
ber 17, 2000, */: of the dividend is deemed to be a 
capital gain of the taxpayer from the disposition by 
the taxpayer of a capital property in the year, 


(i1i.1) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred before February 28, 2000 and 
the taxation year of the taxpayer begins after Feb- 
ruary 27, 2000 and ends after October 17, 2000, */s 
of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer 
of capital property in the year and before October 
18, 2000, 


(iv) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000 and 
before October 18, 2000, and the taxation year of 
the taxpayer began after October 17, 2000, */s of 
the dividend is deemed to be a capital gain of the 
taxpayer from the disposition by the taxpayer of a 
capital property in the year, 

(v) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000 and 
before October 18, 2000, and the taxation year of 
the taxpayer includes October 17, 2000, the divi- 
dend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital 
property in the year and in the period that began 
after February 27, 2000 and ended before October 
18, 2000, 
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S. 131(1)(b)(vi) 


(vi) where the dividend was in respect of capital 
gains of the corporation from dispositions of pro- 
perty that occurred after February 27, 2000, and 
before October 17, 2000 and the taxation year of 
the taxpayer began after February 27, 2000 and en- 
ded before October 18, 2000, the dividend is 
deemed to be a capital gain of the taxpayer from 
the disposition by the taxpayer of a capital property 
in the year, and 


(vii) in any other case, the dividend is deemed to 
be a capital gain of the taxpayer from the disposi- 
tion of capital property after October 17, 2000 and 
in the year, 


and, for the purpose of this paragraph, 


(vii1) dividends paid by a corporation are deemed 
to be paid in respect of the corporation’s net capital 
gains in the order in which those net capital gains 
were realized by the corporation, 


(viii.1) capital gains redemptions are deemed to be 
made in respect of net capital gains in the order in 
which those net capital gains were realized by the 
corporation to the extent that they are not reduced 
by dividends, and | 


(ix) for the purposes of applying subparagraphs 
(viii) and (villi.1) 
(A) net capital gains of a corporation for a year 
is the amount by which the corporation’s capital 
gains from dispositions of property in the year 
exceed the corporation’s capital losses from dis- 
positions of property in the year, 


(B) net capital losses of a corporation for a year 
is the amount by which the corporation’s capital 
losses from dispositions of property in the year 
exceed the corporation’s capital gains from dis- 
positions of property in the year, 


(C) net capital gains of a corporation for a year 
are deemed to be realized evenly throughout the 
year, and 


(D) net capital losses of a corporation for a year 
are deemed to be a capital loss of the corpora- 
tion from the disposition of property in the fol- 
lowing year. 


Related Provisions: 39.1(1)“exempt. capital’ gains. balance”C(c), 
39.1(6) — Reduction in gain to reflect capital gains exemption election; 
84(7) — When deemed dividend deemed payable; 111(1.1)(c) — Net cap- 
ital loss carryover —transition for 2000; 112(4)(d), 112(4.1)(d), 
112(4.2)(d) — Capital gains dividend excluded from stop-loss and share 
inventory valuation rules; 112(6) — No deduction for capital gains divi- 
dend; 129(7) — No dividend refund for capital gains dividend; 130(2) — 
Application to investment corporation; 130(3) — Meaning of investment 
corporation and taxed capital gains; 131(1.1) — Deemed date of election; 
131(1.5) — Reporting to shareholder of capital gains tax rate; 131(1.6) — 
Allocation of capital gains tax rate for 2000; 131(4) — Application of s. 
84; 132.2 — Mutual fund reorganizations; 152(1) — Assessment; 
142.2(1)“financial institution’(c)(iii) — Mutual fund corporation not sub- 
ject to mark-to-market rules; 184(2)— Tax on excessive elections; 
184(3) — Election to treat excess as separate dividend; 212(2) — No 
withholding tax on capital gains dividend. 
History: Para. 131(1)(b) amended by 2001, c. 17, subsec. 128(1), applica- 
ble to taxation years that end after February 27, 2000. The para. formerly 
read: 
(b) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of 
payment of or in satisfaction of, the dividend, shall not be included 
in computing the taxpayer’s income for the year as income from a 
share of the capital stock of the corporation, but shall be deemed to 
be a capital gain of the taxpayer for the year from a disposition, in 
the year and after February 22, 1994, by the taxpayer of capital 
property. 
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Subsec. 131(1) amended by 1995, c. 3, subsec. 41(1), applicable to divi- 
dends paid after February 22, 1994. Subsec. (1) formerly read: 


(1) Where at any particular time a dividend became payable, by a 
corporation that was throughout the taxation year in which the divi- 
dend became payable a mutual fund corporation, to shareholders of 
any class of shares of its capital stock, 


(a) if the corporation so elects in-respect of the full amount of 
the dividend, in prescribed form and manner and at or before 
the earlier of the particular time and the first day on which any 
part of the dividend was paid, : 


(i) the dividend shall be deemed to be a capital gains divi- 
dend payable out of the corporation’s capital gains dividend 
account to the extent that it does not exceed the corpora- 
tion’s capital gains dividend account at the particular time, 


(ii) notwithstanding any other provision of this Act, any 
amount received by a taxpayer in a taxation year as, on ac- 
count of, in lieu of payment of or in satisfaction of, the div- 
idend shall not be included in computing the taxpayer’s in- 
come for the year as income from a share of the capital 
stock of the corporation, but shall be deemed to be a capital 
gain of the taxpayer for the year from a disposition of capi- 
tal property and, for the purposes of section 110.6, that pro- 
perty shall be deemed to have been disposed of by the tax- 
payer in the year, and 


(iii) any election under paragraph (b) made by the corpora- 
tion in respect of the dividend shall be deemed not to have 
been made; and 


(b) if the corporation so elects in respect of the full amount of 
the dividend, in prescribed form and manner and at or before 
the earlier of the particular time and the first day on which any 
part of the dividend was paid, 


(1) the dividend shall be deemed to be a capital gains divi- 
dend payable out of the corporation’s non-qualifying real 
property capital gains dividend account to the extent that it 
does not exceed the corporation’s non-qualifying real pro- 
perty capital gains dividend account at the particular time, 
and 


(ii) notwithstanding any other provision of this Act, any 
amount received by a taxpayer in a taxation year as, on ac- 
count of, in lieu of payment of or in satisfaction of, the div- 
idend shall not be included in computing the taxpayer’s in- 
come for the year as income from a share of the capital 
stock of the corporation, but shall be deemed to be a capital 
gain of the taxpayer for the year from a disposition of capi- 
tal property and, for the purposes of section 110.6, 


(A) that property shall be deemed to have been a non- 
qualifying real property of the taxpayer, within. the 
meaning of that section, disposed of by the taxpayer in 
the year, and 


(B) the taxpayer’s eligible real property gain for the 
year from the disposition of that property shall be 
deemed to be nil. 


; 


Subsec. 131(1) amended by 1994, c. 7, Sch. VHT (1993, c. 24), subsec. 
76(1), applicable to 1992 et seq. Subsec. (1) formerly read: 


131. (1) Where at any particular time after 1971 a dividend has be- 
come payable by a corporation that was, throughout the taxation 
year in which the dividend became payable, a mutual fund corpora- 
tion, to shareholders of any class of shares of its capital stock, if the 
corporation so elects in respect of the full amount of the dividend, in 
prescribed manner and prescribed form and at or before the particu- 
lar time or the first day on which any part of the dividend was paid 
if that day is earlier than the particular time, 


(a) the dividend shall be deemed to be a capital gains dividend 
to the extent that it does not exceed the corporation’s capital 
gains dividend account at the particular time; and 


(b) notwithstanding any other provision of this Act, any amount 
received by a taxpayer in a taxation year as, on account or in 
lieu of payment of, or in satisfaction of the dividend shall not be 
included in computing the taxpayer’s income for the year as in- 
come from a share of the capital stock of the corporation, but 
shall be deemed to be a capital gain of the taxpayer for the year 
from a disposition of capital property and, for the purposes of 
section 110.6, that property shall be deemed to have been dis- 
posed of by the taxpayer in the year. . 
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Regulations: 2104 (prescribed manner of making election). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-243R4: Dividend refund to private corporations; IT-328R3: Losses on 
shares on which dividends have been received. 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income; T2055; Election in respect of a capital gains dividend under 
subsection 131(1);. RC4169: Tax treatment of mutual funds for 
individuals. 


(1.1) Deemed date of election — Where at any partic- 
ular time a dividend has become payable by a mutual 
fund corporation to shareholders of any class of shares of 
its capital stock and subsection (1) would have applied to 
the dividend except that the election referred to in that 
subsection was not made on or before the day on or 
before which the election was required by that subsection 
to be made, the election shall be deemed to have been 
made at the particular time or on the first day on which 
any part of the dividend was paid, whichever is the ear- 
lier, if 

(a) the election is thereafter made in prescribed man- 

ner and prescribed form; 


(b) an estimate of the penalty in respect of the election 
is paid by the corporation when the election is made; 
and 


(c), the directors or other person or persons legally en- 
titled to administer the affairs of the corporation have, 
before the time the election is made, authorized the 
election to be made. 

Related Provisions: 130(2) — Application to investment corporation; 


131(1.2) — Request to make election; 131(1.3), (1.4) — Penalty; 
152(1) — Assessment. 


Regulations: 2104(f) (prescribed. manner). 


(1.2) Request to make election — The Minister may 
at any time, by written request served personally or by 
registered mail, request that an election referred to in par- 
agraph (1.1)(a) be made by a mutual fund corporation and 
where the mutual fund corporation on which such a re- 
quest is served does not comply therewith within 90 days 
after service of the request, subsection (1.1) does not ap- 
ply to such an election made thereafter by it. 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


(1.3) Penalty — For the purposes of this section, the 
penalty in respect of an election referred to in paragraph 
(1.1)(b) is an amount equal to the lesser of 


(a) 1% per annum of the amount of the dividend re- 
ferred to in the election for each month or part of a 
month during the period commencing with the time 
that the dividend became payable, or the first day on 
which any part of the dividend was paid if that day is 
earlier, and ending with the day on which the election 
was made, and 


(b) the product obtained when $500 is multiplied by 
the proportion that the number of months or parts of 
months during the period referred to in paragraph (a) 
bears to 12. 


(1.4) Assessment and payment of penalty — The 
Minister shall, with all due dispatch, examine each elec- 
tion referred to in paragraph (1.1)(a), assess the penalty 
payable and send a notice of assessment to the mutual 
fund corporation and the corporation shall pay forthwith 
to the Receiver General, the amount, if any, by which the 
penalty so assessed exceeds the total of all amounts previ- 
ously paid on account of that penalty. 


Related Provisions: 152(1) — Assessment. 


S. 131(1.6) 


(1.5) Reporting [for 2000] — Where paragraph (1)(b) 
applies to a dividend paid by a mutual fund corporation to 
a shareholder of any class of shares of its capital stock, 
the corporation shall disclose to the shareholder in pre- 
scribed form the amount of the dividend that is in respect 
of capital gains realized on dispositions of property that 
occurred 


(a) before February 28, 2000, 


(b) after February 27, 2000 and before October 18, 
2000, and. 


(c) after October 17, 2000, 


and if it does not do so, the dividend is deemed to be in 
respect of capital gains from dispositions of property that 
occurred before February 28, 2000. 


History: Subsec. 131(1.5) added by 2001, c. 17, subsec. 128(2), applica- 
ble to taxation years that end after February 27, 2000. 


(1.6) Allocation [for 2000] — Where subsection (1) ap- 
plies in respect of a dividend paid by a mutual fund cor- 
poration in the period that begins 60 days after the begin- 
ning of the corporation’s taxation year that includes 
February 28, 2000 or October 17, 2000 and ends 60 days 
after the end of that year, and the corporation does not 
elect under subsection (1.7), the following rules apply: 


(a) the portion of the dividend that is in respect of cap- 
ital gains of the mutual fund corporation from disposi- 
tions of property by the mutual fund corporation in the 
year and in the particular period that began at the be- 
ginning of the year and ended at the end of February 
27, 2000 is deemed to be that proportion of the divi- 
dend that the corporation’s net capital gains from dis- 
positions of property in the particular period to which 
the dividend relates is of the total of the corporation’s 
net capital gains from dispositions of property in each 
of the particular periods referred to in this subsection, 


(b) the portion of the dividend that is in respect of cap- 
ital gains of the mutual fund corporation from disposi- 
tions of property by the mutual fund corporation in the 
year and in the particular period that began at the be- 
ginning of February 28, 2000 and ended at the end of 
October 17, 2000 is deemed to be that proportion of 
the dividend that the corporation’s net capital gains 
from dispositions of property in the particular period is 
of the total of the corporation’s net capital gains from 
dispositions of property in each of the particular peri- 
ods referred to in this subsection, and 


(c) the portion of the dividend that is in respect of cap- 
ital gains of the mutual fund corporation from disposi- 
tions of property by the mutual fund corporation in the 
year and in the particular period that begins at the be- 
ginning of October 18, 2000 and ends at the end of the 
year, 1s deemed to be that proportion of the dividend 
that the corporation’s net capital gains from disposi- 
tions of property in the particular period is of the total 
of the corporation’s net capital gains from dispositions 
of property in each of the particular periods referred to 
in this subsection, 


and, in this subsection and in subsection (1.8), net capital 
gains from dispositions of property in a particular period 
means the amount, if any, by which the corporation’s cap- 
ital gains from dispositions of property in the particular 
period exceeds the corporation’s capital losses from dis- 
positions of property in the particular period. 


History: Subsec. 131(1.6) added by 2001, c. 17, subsec. 128(2), applica- 
ble to taxation years that end after February 27, 2000. 
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S. 131(1.7) 


(1.7) Allocation [for 2000] — Where subsection (1) ap- 
plies in respect of a dividend paid by a mutual fund cor- 
poration in the period that begins 60 days after the begin- 
ning of the corporation’s taxation year that includes 
February 28, 2000 or October 17, 2000 and ends 60 days 
after the end of that year, and the corporation so elects 
under this paragraph in its return of income 


(a) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and before February 28, 2000 is deemed to 
be that proportion of the dividend that the number of 
days that are in that year and before February 28, 2000 
is of the number of days that are in that year; 


(b) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the period that began at the begin- 
ning of February 28, 2000 and ended at the end of Oc- 
tober 17, 2000 is deemed to be that proportion of the 
dividend that the number of days that are in the year 
and in that period is of the number of days that are in 
the year; and 


(c) the portion of the dividend that is in respect of cap- 
ital gains from dispositions of property that occurred 
in the year and in the period that begins at the begin- 
ning of October 18, 2000 and ends at the end of the 
year, is deemed to be that proportion of the dividend 
that the number of days that are in the year and in that 
period is of the number of days that are in the year. 


History: Subsec. 131(1.7) added by 2001, c. 17, subsec. 128(2), applica- 
ble to taxation years that end after February 27, 2000. 


(1.8) Allocation [for 2000] — For the purposes of sub- 
section (1.6) and (1.7), where the total amount of divi- 
dends paid by a mutual fund corporation in the period that 
begins 60 days after the beginning of the corporation’s 
taxation year that includes February 28, 2000 or October 
17, 2000 and ends 60 days after the end of that year and 
to which subsection (1) applies exceeds the total amount 
of the corporation’s net capital gains from dispositions of 
property in that year 


(a) the amount of those dividends to which subsections 
(1.6) and (1.7) apply is the amount of the corpora- 
tion’s net capital gains from dispositions of property in 
that year, and 


(b) the amount, if any, by which total amount of the 
dividends paid by the corporation in the period ex- 
ceeds the total amount of the corporation’s net capital 
gains from dispositions of property in that year is 
deemed to be a dividend in respect of capital gains 
from dispositions of property in the first of the periods 
described in subsection (1.6) that ends in the year. 
History: Subsec. 131(1.8) added by 2001, c. 17, subsec. 128(2), applica- 
ble to taxation years that end after February 27, 2000. 


(1.9) Allocation [for 2000] — Where no dividend to 
which subsection (1.7) applies is paid by a mutual fund 
corporation in respect of its net taxable capital gains for 
its taxation year that includes February 28, 2000 or Octo- 
ber 17, 2000, the corporation has net capital gains or net 
capital losses from dispositions of property in the year, 
and the corporation so elects under this subsection in its 
return of income for the year 


(a) the portion of those net capital gains and net capital 
losses that is in respect of capital gains and losses 
from dispositions of property that occurred before 
February 28, 2000 is deemed to be that proportion of 
the net capital gains or net capital losses respectively 
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that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in 
the year, 


(b) the portion of those net capital gains and net capi- 
tal losses that is in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Febru- 
ary 28, 2000 and ended at the end of October 17, 
2000, is deemed to be that proportion of the net capital 
gains or net capital losses respectively that the number 
of days that are in the year and in that period is of the 
number of days that are in the year, and 


(c) the portion of those net capital gains and net capital 
losses that is in respect of capital gains and losses 
from dispositions of property that occurred in the year 
and in the period that began at the beginning of Octo- 
ber 18, 2000 and ended at the end of the year, is 
deemed to be that proportion of the net capital gains or 
net capital losses respectively that the number of days 
that are in the year and in that period 1 is of the number 
of days that are in the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mutual fund corporation 
from dispositions of property in the year is the 
amount, if any, by which the corporation’s capital 
gains from dispositions of property in a year exceeds 
the corporation’s capital losses from dispositions of 
property in the year, and 


(e) the net capital losses of a mutual fund corporation 
from dispositions of property in the year is the 
amount, if any, by which the corporation’s capital 
losses from dispositions of property in a year exceeds 
the corporation’s capital gains from dispositions of 
property in the year. 


History: Subsec. 131(1.9) added by 2001, c. 17, subsec. 128(2), applica- 
ble to taxation years that end after February 27, 2000. 


(2) Capital gains refund to mutual fund corpora- 
tion — Where a corporation was, throughout a taxation 
year, a mutual fund corporation and a return of its income 
for the year has been made within 3 years from the end of 
the year, the Minister 


(a) may, on sending the notice of assessment for the 
year, refund an amount (in this subsection referred to 
as its “capital gains refund” for the year) equal to the 
lesser of 


(i) the total of 
(A) 14% of the total of 


(I) all capital gains dividends paid by the 
corporation in the period commencing 60 
days after the beginning of the year and end- 
ing 60 days after the end of the year, and 


(II) its capital gains redemptions for the 
year, and 


(B) the amount, if any, that the Minister deter- 
mines to be reasonable in the circumstances, af- 
ter giving consideration to the percentages ap- 
plicable in determining the corporation’s capital 
gains refund for the year and preceding taxation 
years and the percentages applicable in deter- 
mining the corporation’s refundable capital 
gains tax on hand at the end of the year, and 


(11) the corporation’s refundable capital gains tax 
on hand at the end of the year; and 
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(b) shall, with all due dispatch, make that capital gains 
refund after mailing the notice of assessment if an ap- 
plication for it has been made in writing by the corpo- 
ration within the period within which the Minister 
would be allowed under subsection 152(4) to assess 
tax payable under this Part by the corporation for the 
year if that subsection were read without reference to 
paragraph 152(4)(a). 


Proposed Shik aged! — Mutual tung TCP 
gains : 
Federal budget, Notice of Ways and Means Motion and 
Supplementary iirnadon, node 23, 2004: | See under 
132(1). 


Related Provisions: 130(2) — Application; 131(3) — Application to 
other liability; §131(3.1), (3.2)—Interest; 152(1) — Assessment; 
157(3)(c) — Reduction in instalments to reflect capital gains refund; 
160.1 — Where excess refunded. 


History: Para. 131(2)(a) amended by 2001, c. 17, subsec. 128(3), applica- 
ble to taxation years that end after February 27, 2000 except that, for a 
taxation year of a mutual fund corporation that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before 
October 17, 2000, the reference to “14%” in cl. 131(2)(a)()(A) shall be 
read as a reference to the percentage determined when 28% is multiplied 
by the fraction in para. 38(a), as amended by 2001, c. 17, that applies to 
the corporation for the year. Para. 131(2)(a) formerly read: 


(a) may, on mailing the notice of assessment for the year, refund 
without application therefor an amount (in this section referred to as 
its “capital gains refund” for the year) equal to the lesser of 


(i) 21% of the total of 
(A) all capital gains dividends paid by the corporation in 
the period commencing 60 days after the commencement of 
the year and ending 60 days after the end of the year, and 
(B) its capital gains redemptions for the year, and 


(11) the corporation’s refundable capital gains tax on hand at the 
end of the year; and 


Para. 131(2)(b) amended by 1998, c. 19, subsec. 157(1), applicable after 
April 27, 1989. Para. 131(2)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the 
notice of assessment if application therefor has been made in writ- 
ing by the corporation within the period determined under para- 
graph 152(4)(b) or (c), as the case may be, within which the Min- 
ister may reassess tax payable by the corporation for the year. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


Forms: T2 SCH 18: Federal and provincial or territorial capital gains 
refund. 


(3) Application to other liability — Instead of making 
a refund that might otherwise be made under subsection 
(2), the Minister may, where the corporation is liable or 
about to become liable to make any payment under this 
Act, apply the amount that would otherwise be refunded 
to that other liability and notify the corporation of that 
action. 

Related Provisions: 130(2) — Application to investment corporation; 
152(1) — Assessment; 222(1)“action” — Ten-year limitation period ap- 
plies to 131(3). 


(3.1) Interest on capital gains refund — Where a 
capital gains refund for a taxation year is paid to, or ap- 
plied to a liability of, a corporation, the Minister shall pay 
or apply interest on the refund at the prescribed rate for 
the period beginning on the day that is the later of 


(a) the day that is 120 days after the end of the year, 
and 


(b) the day that is 30 days after the day on which the 
corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was 
filed on or before the day on or before which it was 
required to be filed, 


S. 131(5)(a) 


and ending on the day the refund is paid or applied. 


Related Provisions: 130(2) — Application to investment corporation; 
131(3.2) — Excess interest on capital gains refund; 161.1 — Offset of re- 
fund interest against arrears interest; 221.1 — Application of interest 
where legislation retroactive; 248(11) — Interest compounded daily. 


History: Para. 131(3.1)(b) amended by 2003, c. 15, s. 112, applicable to 
taxation years that end after June 2003. It formerly read: 


(b) the day on which the corporation’s return of income under this 
Part for the year was filed under section 150, unless the return was 
filed on or before the day on or before which it was required to be 
filed, 


Subsec. 131(3.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
76(2), applicable to capital gains refunds paid or applied with respect to 
taxation years beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(3.2) Excess interest on capital gains refund — 
Where at any particular time interest has been paid to, or 
applied to a liability of, a corporation under subsection 
(3.1) in respect of a capital gains refund and it is deter- 
mined at a subsequent time that the capital gains refund 
was less than that in respect of which interest was so paid 
or applied, 


(a) the amount by which the interest that was so paid 
or applied exceeds the interest, if any, computed in re- 
spect of the amount that is determined at the subse- 
quent time to be the capital gains refund shall be 
deemed to be an amount (in this subsection referred to 
as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General 
interest at the prescribed rate on the amount payable, 
computed from the particular time to the day of pay- 
ment; and 


(c) the Minister may at any time assess the corporation 
in respect of the amount payable and, where the Min- 
ister makes such an assessment, the provisions of Di- 
visions I and J apply, with such modifications as the 
circumstances require, in respect of the assessment as 
though it had been made under section 152. 
Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 
130(2) — Application to investment corporation; 161.1 — Offset of re- 
fund interest against arrears interest; 221.1 — Application of interest 
where legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 131(3.2) added by 1994, c. 7, Sch. VUI (1993, c. 24), 
subsec. 76(2), applicable to capital gains refunds paid or applied with re- 
spect to taxation years beginning after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(4) Application of section 84 — Section 84 does not 
apply to deem a dividend to have been paid by a corpora- 
tion to any of its shareholders, or to deem any of the 
shareholders of a corporation to have received a dividend 
on any shares of the capital stock of the corporation, if at 
the time the dividend would, but for this subsection, be 
deemed by that section to have been so paid or received, 
as the case may be, the corporation was a mutual fund 
corporation. 

Related Provisions: 131(11)(c)— Rules re prescribed labour-spon- 


sored venture capital corporations; 132.2(1)(0)(i) [to be repealed], 
132.2(3)(1)(i) [draft] — Mutual fund reorganization. 


(5) Dividend refund to mutual fund corporation — 
A corporation that was a mutual fund corporation 
throughout a taxation year 


(a) is deemed for the purposes of paragraph 87(2)(aa) 
and section 129 to have been a private corporation 
throughout the year, except that its refundable divi- 
dend tax on hand at the end of the year (within the 
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meaning assigned by subsection 129(3)) shall be de- 
termined without reference to paragraph 129(3)(a); 
and 


(b) where it was not an investment corporation 
throughout the year, is deemed for the purposes of Part 
IV to have been a private corporation throughout the 
year except that, in applying subsection 186(1) to the 
corporation in respect of the year, that subsection shall 
be read without reference to paragraph 186(1)(b). 
Related Provisions: 112 — Deduction of dividends received by resi- 
dent corporation; 113— Deduction of dividend from foreign affiliate; 
131(1) — Election re capital gains dividend; 131(2) — Capital gains re- 
fund; 131(4) — Application of s. 84; 131(11)(c) — Rules re prescribed la- 
bour-sponsored venture capital corporations; 152(1) — Assessment; 
157(3)(c) — Reduction in instalments to reflect dividend refund. 


History: Subsec. 131(5) amended by 1998, c. 19, subsec. 157(2), applica- 
ble to 1993 et seq. Subsec. 131(5) formerly read: 


(5) A corporation that was, throughout a taxation year, a mutual 
fund corporation other than an investment corporation shall, for the 
purposes of paragraph 87(2)(aa), section 129 and Part IV, be 
deemed to have been a private corporation throughout the year, ex- 
cept that 


(a) its refundable dividend tax on hand at the end of the year 
(within the meaning assigned by subsection 129(3)) shall be de- 
termined without reference to paragraph (a) of that subsection; 
and 


(b) in its application to the corporation in respect of the year, 
subsection 186(1) shall be read without reference to paragraph 
186(1)(b). 


Para. 131(5)(a) amended by 1996, c. 21, subsec. 33(1), applicable to taxa- 
tion years that end after June 1995. Para. (a) formerly read: 


(a) for the purposes of section 129, its refundable. dividend tax on 
hand at the end of the year shall be deemed to be the amount, if any, 
by which the total of 


(i) the total of amounts each of which is an amount in respect of 
the year or any preceding taxation year throughout which it is 
deemed by this subsection to have been a private corporation, 
equal to the tax under Part IV payable by it for that year, and 


(1.1) the amount, if any, of the corporation’s addition at Decem- 
ber 31, 1986 of refundable dividend tax on hand (within the 
meaning assigned by subsection 129(3.3)), 


exceeds the total of 


(11) the total of amounts each of which is the corporation’s divi- 
dend refund for any previous taxation year described in subpar- 
agraph (i), 


(ii) the amount, if any, of the corporation’s reduction at De- 
cember 31, 1977 of refundable dividend tax on hand (within the 
meaning assigned by subsection 129(3.1)), and 


(iv) the amount, if any, of the corporation’s reduction at De- 
cember 31, 1987 of refundable dividend tax on hand (within the 
meaning assigned by subsection 129(3.5)); and 


(6) Definitions — In this section, 


“capital gains dividend account” of a mutual fund cor- 
poration at any time means the amount, if any, by which 


(a) its capital gains, for all taxation years that began 
more than 60 days before that time, from dispositions 
of property after 1971 and before that time while it 
was a mutual fund corporation 


exceeds 
(b) the total of 


(i) its capital losses, for all taxation years that be- 
gan more than 60 days before that time, from dis- 
positions of property after 1971 and before that 
time while it was a mutual fund corporation, 


37 Sic. Should be “capital gains refund” — ed. 
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(ii) all capital gains dividends that became payable 
by the corporation before that time and more than 
60 days after the end of the last taxation year that 
ended more than 60 days before that time, and 


(iii) the total of all amounts each of which is 


(A) an amount equal to !%%/2: of its capital gains 
refund for any taxation year throughout which it 
was a mutual fund corporation where the year 
ended 


(1) more than 60 days before that time, and 
(11) before February 28, 2000, 


(B) an amount equal to 100/18.7 of its capital 
gains refund for any taxation year throughout 
which it was a mutual fund corporation where 
the year ended 


(1) more than 60 days before that time, and 


(II) after February 27, 2000 and before Oc- 
tober 18, 2000, or 


(C) an amount equal to '%/14 of its capital gain 
refund?’ for any taxation year throughout which 
it was a mutual fund corporation where the year 
ended 


(1) more than 60 days before that time, and 


(1) after October 17, 2000; 


Related Provisions: 88(2)(a)(i.1) — Winding-up; 87(2)(bb) — Amal- _ 
gamation — addition to amounts determined under 131(6)“capital gains 
dividend account’’(a) and (b). 


History: Subpara. (b)(iii) of the definition “capital gains dividend ac- 
count” in subsec. 131(6) amended by 2001, c. 17, subsec. 128(4), applica- 
ble to taxation years that end after February 27, 2000 except that, for a 
taxation year of a mutual fund corporation that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before 
October 17, 2000, the references to “100/18.7” in cl. (b)(i1i)(B) and 
100/14” in cl. (b)(iii)(C) shall be read as “100/28X”, where “X” is the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the cor- 
poration for the year. Subpara. (b)(iii) formerly read: 


(111) all amounts each of which is an amount in respect of any taxa- 
tion year that ended more than 60 days before that time throughout 
which it was a mutual fund corporation, equal to '%/1 of its capital 
gains refund for that year; 


The definition “capital gains dividend account” in subsec. 131(6) amended 
by 1995, c. 3, subsec. 41(3), applicable after February 22, 1994. The defi- 
nition formerly read: 


“capital gains dividend account’ of a mutual fund corporation at 
any time means the amount, if any, by which the total of 


(a) its capital gains, for all taxation years beginning more than 
60 days before that time, from dispositions of property (other 
than its non-qualifying real property) after 1971 and before that 
time while it was a mutual fund corporation, and 


(b) all amounts each of which is an amount determined by the 
formula 


B 
AX 
Cc 


where 


A. is its capital gain, for a taxation year beginning more than 
60 days before that time, from the disposition of a non- 
qualifying real property of the corporation before that time 
while it was a mutual fund corporation, 


Bis the number of calendar months in the period that begins 
with the later of the calendar month in which the property 
was last acquired by it and January 1972 and ends with 
February 1992, and 


Cis the number of calendar months in the period that begins 
with the later of the calendar month in which the property 
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was last acquired by it and January 1972 and ends with the 
calendar month in which the property was disposed of by it 


exceeds the total of 


(c) its capital losses, for all taxation years beginning more than 
60 days before that time, from dispositions of property (other 
than its non-qualifying real property) after 1971 and before that 
time while it was a mutual fund corporation, 


(d) all amounts each of which is an amount determined by the 
formula 


where 


D sis its capital loss, for a taxation year beginning more than 
60 days before that time, from the disposition of a non- 
qualifying real property of the corporation before that time 
while it was a mutual fund corporation, 


Eis the number of calendar months in the period that begins 
with the later of the calendar month in which the property 
was last acquired by it and January 1972 and ends with 
February 1992, and 


' F is the number of calendar months in the period that begins 
with the later of the calendar month in which the property 
was last acquired by it and January 1972 and ends with the 
calendar month in which the property was disposed of by it, 


(e) all capital gains dividends that became payable by the cor- 
poration before that time and more than 60 days after the end of 
the last taxation year ending more than 60 days before that time, 
other than any such dividends that became payable out of the 
corporation’s non-qualifying real property capital gains divi- 
dend account, 

(f) all amounts each of which is an amount in respect of any 
taxation year ending more than 60 days before that time 
throughout which it was a mutual fund corporation, equal to 
100/21 of its capital gains refund for that year, and 


(g) the amount, if any, by which the total of the amounts deter- 
mined under paragraphs (b) and (c) of the definition “non-quali- 
fying real property capital gains dividend account” in respect of 
the corporation at that time exceeds the amount determined 
under paragraph (a) of that definition in respect of the corpora- 
tion at that time; 


“Capital gains dividend account” in subsec. 131(6) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 76(3), applicable to 1992 et seg. That defi- 
nition formerly read: 


“capital gains dividend account” of a mutual fund corporation at 
any time means the amount determined by the formula 


A-(B+C+D) 
where 


A _ is the total amount of the corporation’s capital gains, for all tax- 
ation years commencing more than 60 days before that time, 
from dispositions of property after 1971 and before that time 
while it was a mutual fund corporation, 


Bis the total amount of the corporation’s capital losses, for all 
taxation years commencing more than 60 days before that time, 
from dispositions of property after 1971 and before that time 
while it was a mutual fund corporation, 


C is the total amount of all capital gains dividends that became 
payable by the corporation before that time and more than 60 
days after the end of the last taxation year ending more than 60 
days before that time, and 

D is the total of all amounts each of which is an amount in respect 
of any taxation year ending more than 60 days before that time 
throughout which the corporation was a mutual fund corpora- 
tion, equal to 100/21 of its capital gains refund for that year; 


“capital gains redemptions” of a mutual fund corpora- 
tion for a taxation year means the amount determined by 
the formula 


A 
ae D 
RG oh ) 


where 
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A is the total of all amounts paid by the corporation in 
the year on the redemption of shares of its capital 
stock, 


B is the total of the fair market value at the end of the 
year of all the issued shares of its capital stock and the 
amount determined for A in respect of the corporation 
for the year, 


C is '/i4 of the corporation’s refundable capital gains tax 
on hand at the end of the year, and 


D_is the amount determined by the formula 


(K + L) -(M+N) 
where 


K_ is the amount of the fair market value at the end of 
the year of all the issued shares of the corporation’s 
capital stock, 


Lis the total ofall amounts each of which is the 
amount of any debt owing by the corporation, or of 
any other obligation of the corporation to pay an 
amount, that was outstanding at that time, 


M is the total of the cost amounts to the corporation at 
that time of all its properties, and 


N is the amount of any money of the corporation on 
hand at that time; 


Related Provisions: 130(2) — Application to. investment corporation; 
132.2(1)(p) [to be repealed], 132.2(3)(m) [draft] — Mutual fund reorgani- 
zations; 257 — Formula amount cannot calculate to less than zero. 


History: The description of C in the definition “capital gains redemp- 
tions” in subsec. 131(6) amended by 2001; c. 17, subsec. 128(5) to replace 
the reference to “100/21” with “100/14”, applicable to taxation years that 
end after February 27, 2000 except that, for a taxation year of a mutual 
fund corporation that includes February 28, 2000 or October 17, 2000, or 
began after February 28, 2000 and ended before October 17, 2000, 
“100/14” shall be read as “100/28X”, where “X” is the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the corporation for the 
year. 


“dividend refund [para. 131(6)(c)|’? — [Repealed under 
former Act] 


‘non-qualifying real property” — [Repealed] 

History: The definition “non-qualifying real property” in subsec. 131(6) 
repealed by 1995, c. 3, subsec. 41(2), applicable after February 22, 1994. 
The definition formerly read: 


“non-qualifying real property” of a corporation or trust (other than a 
personal trust) means property disposed of by the corporation or 
trust after February 1992 that at the time of its disposition is 


(a) real property, 
(b) a share of the capital stock of a corporation, the fair market 


value of which is derived principally from real property, other 
than real property that was used 


(i) throughout that part of the 24-month period immediately 
preceding that time while it was owned by the corporation 
or a corporation related to the corporation, or 


(11) throughout all or substantially all of the time in the pe- 
riod preceding that time during which it was owned by the 
corporation or a corporation related to the corporation, 


principally in an active business carried on by the corporation 
or a corporation related to it, but not including a share of the 
capital stock of a corporation the fair market value of which is 
derived principally from real property owned by another corpo- 
ration the shares of which would, if owned by the corporation 
or the trust, not be non-qualifying real property of the corpora- 
tion or the trust, 


(c) an interest in a partnership or trust, the fair market value of 
which is derived principally from real property, other than real 
property that was used 


(i) throughout that part of the 24-month period immediately 
preceding that time while it was property of the partnership 
or trust, or 
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(ii) throughout all or substantially all of the time in the pe- 
riod preceding that time during which it was property of the 
partnership or trust, 


principally in an active business carried on by one or more per- 
sons as members of the partnership or by the trust, or 


(d) an interest or an option in respect of property described in 
any of paragraphs (a) to (c), 


and, for the purposes of this definition, an “active business” carried 
on by a person at any time means a business carried on by the per- 
son at that time other than a business (other than a business carried 
on by a credit union or a business of leasing property that is not real 
property) the principal purpose of which is to derive income from 
property (including interest, dividends, rents or royalties), unless the 
person or, where the person carries on the business as a member of 
a partnership, the partnership 


(e) employs in the business at that time more than 5 individuals 
on a full-time basis, or 


(f) in the course of carrying on the business has managerial, ad- 
ministrative, financial, maintenance or other similar services 
provided to it at that time and the person or partnership could 
reasonably be expected to require more than 5 full-time em- 
ployees if those services had not been so provided; 


The closing words of para. (b) of the definition “non-qualifying real pro- 
perty” in subsec. 131(6) substituted by 1994, c. 21, s. 63, applicable to 
1992 et seq. The closing words formerly read: 


principally in an active business carried on by the corporation or a 
corporation related to it, 


“Non-qualifying real property” added by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 76(3.1), applicable to 1992 et seq. 


‘non-qualifying real property capital gains dividend 
account’”’ — [Repealed] 

History: The definition “non-qualifying real property capital gains divi- 
dend account” in subsec. 131(6) repealed by 1995, c. 3, subsec. 41(2), ap- 
plicable after February 22, 1994. The definition formerly read: 


“non-qualifying real property capital gains dividend account” of a 
mutual fund corporation at any time means the amount, if any, by 
which 


(a) the total of all amounts each of which is the amount by 
which its capital gain, for a taxation year beginning more than 
60 days before that time, from the disposition of a non-qualify- 
ing real property of the corporation before that time while it 
was a mutual fund corporation exceeds the amount determined 
under paragraph (b) of the definition “capital gains dividend ac- 
count” in respect of that disposition 


exceeds the total of 


(b) all amounts each of which is the amount by which its capital 
loss, for a taxation year beginning more than 60 days. before 
that time, from the disposition of a non-qualifying real property 
of the corporation before that time while it was a mutual fund 
corporation exceeds the amount determined under paragraph (d) 
of the definition “capital gains dividend account” in respect of 
that disposition, 
(c) all capital gains dividends that became payable by the cor- 
poration before that time and more than 60 days after the end of 
the last taxation year ending more than 60 days before that time, 
other than any such dividends that became payable out of the 
corporation’s capital gains dividend account, and 
(d) the amount, if any, by which the total of all amounts deter- 
mined under paragraphs (c) to (f) of the definition “capital gains 
dividend account” in respect of the corporation at that time ex- 
ceeds the total of all amounts determined under paragraphs (a) 
and (b) of that definition in respect of the corporation at that 
time; 

“Non-qualifying real property capital gains dividend account’ added to 

subsec. 131(6) by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 76(3.1), ap- 

plicable to 1992 et seq. 


“refundable capital gains tax on hand” of a mutual 
fund corporation at the end of a taxation year means the 
amount determined by the formula 


= 
where 


Income Tax Act, Part I 


A. is the total of all amounts each of which is an amount 
in respect of that or any previous taxation year 
throughout which the corporation was a mutual fund 
corporation, equal to the least of 


(a) 28% of its taxable income for the year, 
(b) 28% of its taxed capital gains for the year, and 


(c) the tax payable by it under this Part for the year 
determined without reference to section 123.2, and 


B is the total of all amounts each of which is an amount 
in respect of any previous taxation year throughout 
which the corporation was a mutual fund corporation, 
equal to its capital gains refund for the year. 

Related Provisions:  87(2)(bb) — Amalgamation — addition to 

amounts determined under 131(6)“refundable capital gains tax on hand”A 

and B; 130(2) — Application to investment corporation; 131(7) — Taxed 
capital gains defined; 132.2(1)(1) [to be repealed], 132.2(3)(i) [draft] — 

Addition to RCGTOH of transferee on qualifying exchange of property 

between mutual funds; 257 — Formula cannot calculate to less than zero. 


(7) Definition of “taxed capital gains” — In subsec- 
tion (6), “taxed capital gains” of a taxpayer for a taxation 
year has the meaning assigned by subsection 130(3). 


(8) Meaning of “mutual fund corporation” — Sub- 
ject to subsection (8.1), a corporation is, for the purposes 
of this section, a mutual fund corporation at any time in a 
taxation year if, at that time, 1t was a prescribed labour- 
sponsored venture capital corporation or 


(a) it was a Canadian corporation that was a public 
corporation; 


(b) its only undertaking was 


(i) the investing of its funds in property (other than 
real property or an interest in real property), 


(11) the acquiring, holding, maintaining, improving, 
leasing or managing of any real property (or inter- 
est in real property) that is capital property of the 
corporation, or 


(111) any combination of the activities described in 
subparagraphs (1) and (11), and 


(c) the issued shares of the capital stock of the corpo- 
ration included shares 


(1) having conditions attached thereto that included 
conditions requiring the corporation to accept, at 
the demand of the holder thereof and at prices de- 
termined and payable in accordance with the con- 
ditions, the surrender of the shares, or fractions or 
parts thereof, that are fully paid, or 


(ii) qualified in accordance with prescribed condi- 
tions relating to the redemption of the shares, 


and the fair market value of such of the issued shares 
of its capital stock as had conditions attached thereto 
that included such conditions or as were so qualified, 
as the case may be, was not less than 95% of the fair 
market value of all of the issued shares of the capital 
stock of the corporation (such fair market values being 
determined without regard to any voting rights attach- 
ing to shares of the capital stock of the corporation). 


Related Provisions: 39(5)— MFC can make election for Canadian 
securities; 131(8.1) — Corporation deemed not to be MFC; 132.2(1)(q) [to 
be repealed], 132.2(3)(n) [draft] — Corporation deemed not to be MFC 
after rollover of property to mutual fund trust; 142.2(1)“financial institu- 
tion’ (c)(iii) — MFC not subject to mark-to-market rules; 157(3)(c) — In- 
stalments required from MFC; 248(1)“mutual fund corporation” — Defi- 
nition applies to entire Act; 253.1 — Limited partner not considered to 
carry on business of partnership. 
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History: Subparas. 131(8)(b)(i) and (ii) amended by 1998, c. 19, subsec. 
157(3), applicable to 1994 et seg. Subparas. 131(8)(b)(i) and (ii) formerly 
read: 


(i) the investing of its funds in property (other than real property), 
(ii) the acquiring, holding, maintaining, improving, leasing or man- 
aging of any real property that is capital property of the corporation, 
or 


Para. 131(8)(b) amended by 1995, c. 21, s. 67, applicable to 1994 et seq. 
Para. (b) formerly read: 


(b) its only undertaking was the investing of funds of the corpora- 
tion; and 
That portion of subsec. 131(8) preceding para. (a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 110(1), applicable to 1990 et seg. That 
portion formerly read: 


(8) Meaning of expression “mutual fund corporation” — For the 
purposes of this Act, a corporation is a mutual fund corporation at 
any time in a taxation year if at that time 


Regulations: 6701 


corporation). 

.T. Technical News: No. 6 (mutual funds trading — meaning of “‘in- 
‘ vesting its funds in property” in 131(8)(b)@)); No. 14 (reporting of deriva- 

tive income by mutual funds). 

Advance Tax Rulings: ATR-62: Mutual fund distribution limited part- 

nership — amortization of selling commissions. 


(prescribed labour-sponsored venture capital 


(8.1) Idem — Where, at any time, it can reasonably be 
considered that a corporation, having regard to all the cir- 
cumstances, including the terms and conditions of the 
shares of its capital stock, was established or is main- 
tained primarily for the benefit of non-resident persons, 
the corporation shall be deemed not to be a mutual fund 
corporation after that time unless 


(a) throughout the period that begins on the later of 
February 21, 1990 and the day of its incorporation and 
ends at that time, all or substantially all of its property 
consisted of property other than property that would 
be taxable Canadian property if the definition “taxable 
Canadian property” in subsection 248(1) were read 
without reference to paragraph (b) of that definition; 
or 


(b) it has not issued a share (other than a share issued 
as a stock dividend) of its capital stock after February 
20, 1990 and before that time to a person who, after 
reasonable inquiry, it had reason to believe was non- 
resident, except where the share was issued to that per- 
son under an agreement in writing entered into before 
February 21, 1990. 
Related Provisions: 248(4) — Interest in real property. 


History: Para. 131(8.1)(a) amended by 2001, c. 17, subsec. 128(6), appli- 
cable after October 1, 1996. The para. formerly read: 


(a) throughout the period beginning on the later of February 21, 
1990 and the day of its incorporation and ending at that time, all or 
substantially all of its property consisted of property other than 


(i) real property situated in Canada (including any interest 
therein or option in respect thereof, whether or not the property 
is in existence), and 


(11) property that would, if 
(A) the corporation were non-resident, 
(B) paragraph 115(1)(b) were read without reference to 
subparagraphs 115(1)(b)(i) and (11), and 
(C) the property were disposed of, 
be taxable Canadian property of the corporation; or 


Subsec. 131(8.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 110(2), 
applicable after February 20, 1990. 


(9) Reduction of refundable capital gains tax on 
hand — Notwithstanding any other provision of this sec- 
tion, the amount determined for A in the definition “re- 
fundable capital gains tax on hand” in subsection (6) in 


(10) 
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respect of the 1972 or 1973 taxation year of a corporation 
1s, 


(a) in respect of its 1972 taxation year, 91.25% of the 
amount so determined; and 


(b) in respect of its 1973 taxation year, the total of 


(i) 91.25% of that proportion of the amount so de- 
termined that the number of days in that portion of 
the year that is before 1973 is of the number of 
days in the whole year, and 


(ii) 100% of that proportion of the amount so deter- 
mined that the number of days in that portion of the 
year that is after 1972 is of the number of days in 
the whole year. 


Related Provisions: 
131(6) — Definitions. 


131(1) — Election re capital gains dividend; 


Restricted financial institution — Notwith- 
standing any other provision of this Act, a mutual fund 
corporation or an investment corporation that at any time 
would, but for this subsection, be a restricted financial in- 
stitution shall, if it has so elected in prescribed manner 
and prescribed form before that time, be deemed not to be 
a restricted financial institution at that time. 


Related Provisions: 112(2.1)— Where no deduction of dividend 
permitted. 


Forms: T2143: Election not to be a restricted financial institution. 


(11) Rules’ respecting prescribed  labour- 
sponsored venture capital corporations — Not- 
withstanding any other provision of this Act, in applying 
this Act to a corporation that was at any time a prescribed 
labour-sponsored venture capital corporation, 


(a) for the purposes of subparagraphs 129(3)(a)() and 
(11), the amount deducted under paragraph 111(1)(b) 
from the corporation’s income for each taxation year 
ending after that time shall be deemed to be nil; 


(b) the definition “aggregate investment income” in 
subsection 129(4) shall be read without reference to 
paragraph (a) of that definition in its application to 
taxation years that end after that time; 


(c) notwithstanding subsection (4), if it so elects in its 
return of income under this Part for a taxation year 
ending after that time, subsection 84(1) applies for that 
year and all subsequent taxation years; 


(d) subsection (5) does not apply for taxation years 
ending after that time; and 


(e) the amount of the corporation’s capital dividend 
account at any time after that time shall be deemed to 
be nil. 
Related Provisions: 157(3)(c) — Reduction in instalments to reflect 
dividend refund; 186.1 — Exempt corporations. 
History: Para. 131(11)(b) amended by 1996, c. 21, subsec. 33(2), applica- 
ble to taxation years that end after June 1995. Para. (b) formerly read: 
(b) the value of A in the definition “Canadian investment income” 
in subsection 129(4) shall be deemed to be zero for taxation years 
ending after that time; 
Subsec. 131(11) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 110(3), 
applicable to 1990 et seq. 
Definitions [s. 131]: “active business” — 248(1); “amount”, “assess- 
ment’, “business” — 248(1); “Canada” — 255; “Canadian  corpora- 
tion” — 89(1), 248(1); “capital dividend account” — 89(1) [technically 
not applicable to s. 131]; “capital gain” — 39(1)(a), 248(1); “capital gains 
dividend account’, “capital gains redemptions” — 131(6); “capital gains 
refund” — 131(2); “capital loss’ — 39(1)(b), 248(1); “capital pro- 
perty” — 54, 248(1); “class of shares” — 248(6); “corporation” — 248(1), 


Interpretation Act 35(1); “cost amount” — 248(1); “credit union” — 
137(6), 248(1); “disposition”, “dividend” — 248(1); “interest” — in real 
property 248(4); “investment corporation” — 130(3), 248(1); “Min- 
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ister” — 248(1); “mutual fund corporation” — 131(8), (8.1); 
132.2(1)(0)(i) [to be repealed], 132.2(3)(1)(@) [draft], 132.2(1)(q) [to be re- 
pealed], 132.2(1)(n) [draft], 248(1); “non-resident” — 248(1); “‘paya- 
ble” — 84(7); “person”, “prescribed” 3 4 spon- 
sored venture capital corporation” — Reg. 6701; “prescribed rate” — Reg. 
4301; “private corporation” — 89(1), 248(1); “property” — 248(1); “pub- 
lic corporation” — 89(1), 248(1); “received” — 248(7); “refundable capi- 
tal gains tax on hand” “resident in Canada” ; “restricted 
financial institution”, “share”, “shareholder”, “stock dividend” — 248(1); 
“tax payable” — 248(2); “taxable Canadian property” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “‘taxation 
year” — 249; “taxed capital gains” — 130(3)(b), 131(7); “taxpayer” — 
248(1); “trust”? — 104(1), 248(1), (3); “undertaking” — 253.1(a); “writ- 
ing” — Interpretation Act 35(1). 


Regulations [s. 131]: 6701 (prescribed labour-sponsored venture capi- 
tal corporation). 


Mutual Fund Trusts 


132. (1) Capital gains refund to mutual fund 
trust — Where a trust was, throughout a taxation year, a 
mutual fund trust and a return of its income for the year 
has been made within 3 years from the end of the year, 
the Minister 


(a) may, on sending the notice of assessment for the 
year, refund an amount (in this subsection referred to 
as its “capital gains refund” for the year) equal to the 
lesser of 


(i) the total of 


(A) 14.5% of the total of the trust’s capital 
gains redemptions for the year, and 


(B) the amount, if any, that the Minister deter- 
mines to be reasonable in the circumstances, af- 
ter giving consideration to the percentages ap- 
plicable in determining the trust’s capital gains 
refunds for the year and preceding taxation 
years and the percentages applicable in. deter- 
mining the trust’s refundable capital gains tax 
on hand at the end of the year, and 


(11) the trust’s refundable capital gains tax on hand 
at the end of the year; and 


(b) shall, with all due dispatch, make that capital gains 
refund after mailing the notice of assessment if an ap- 
plication for it has been made in writing by the trust 
within the period within which the Minister would be 
allowed under subsection 152(4) to assess tax payable 
under this Part by the trust for the year if that subsec- 
tion were read without reference to paragraph 
152(4)(a). 


iRranesad Armen iment 


March. 23, "2004: Nal a 


Distributions 


(a) every huual ‘fand: whee at 
required to maintain a “TCP gains 
which it adds its gains from disposit 
2004 of taxable Canadian. properties an any gain: 
tributions (as described in subparagraphs (b) and (c)) it re- 
ceives from other mutual funds, and from which it deducts s 
losses from dispositions after March 22, 2004 of taxable Ca- 
nadian properties and any amounts its unitholders or share- 
holders receive from it as TCP gains distributions, 
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the purposes of the rules that limit the amount of such property 
that a mutual fund that was established, or is maintained, prima- 
rily for the benefit of non-resident persons may hold, except that 
this measure not apply before 2007 to an entity that would other- 
wise cease on March 23, 2004, as a result of this measure, to aoe a 
mutual fund trust or a mutual fund corporation. 


Federal budget, Supplementary Information, March 23, 
2004: Non-Residents’ Investment Through Mutual Funds 


In general, non-residents are subject to income tax in Canaida i in 
respect of gains arising on the disposition: of taxable Canadian 
property (TCP). The. definition of TCP. in the Income Tax Act 
includes real property situated in Canada, shares of the capital 
stock of private corporations and an interest in a. ‘partnership aL 
more than 50% of the value of the partnership’s property is at- 
tributable to TCP. Canadian resource property. and timber re- 
source property are also TCP for certain Purposes: of the Income 
Tax Act. 


Although Ganiady’ » tax treaties fisnit the? extent to shia Canada 
can tax the gains of a resident of a treaty partner country, treaties 
allow Canada to tax gains on certain core kinds of TCP: in par- 
ticular, real property situated in Canada and Canadian resource 
(including timber resource) property. However, under Canada’s 
domestic law, non-residents "anada through Cana- 
dian mutual funds are gener y in Canada on any of 
the Canadian-source gains they re: on those investments, Nor 
is the mutual fund itself taxed on the gain: because it has distrib- 
uted oF eal the. fund can mde ict it in sot oseauale its. own 
income. = yo 


To reduce the disparity aa dee the tax ueitned! é those non- 
residents who invest in TCP through a Canadian mutual fund and 
the treatment of those who: whl ood <peenis -— ios cb oles 
the following measures. . 


Taxation of TCP Gain Distributions 


The distributions that any ‘Canadian mutual fund pays out of its 
gains on taxable Canadian property will be treated, if the mutual 
fund is a trust, as Canadian-source trust income or, if the mutual 
fund is a corporation, as a taxable dividend, subject to the ex- 
isting non-resident withholding tax (under Part XIII of the In- 
come Tax Act). That tax applies at a. Statutory rate, of 22 %y b ae is 
typically reduced by tax treaty to 15%.. 


This measure will apply in respect of scaicaonsibt of gains eae 
ized on dispositions after March 22, 2004. 


Withheldins on Otherwise Non- Taxable Diseabuions 


An income tax will be applied, as a tax on capital gains, to cer- 
tain otherwise tax-free distributions made after 2004 by Cana- 
dian mutual funds to their non-resident investors. The tax, at a 
rate of 15%, will be withheld from. the distribution at source. 


The distributions that will be ‘subject to this new tax are those 
paid on units or shares of Canadian mutual funds that are listed 
on a prescribed Canadian or foreign stock exchange, and the 
value of which is principally attributable to Canadian real estate 
or Canadian resource property. To the extent that a distribution is 
already taxable in the hands of the investor as income (including 
the TCP-based distributions described above), it will not be sub- 
ject to the withholding. 


The new tax withheld on the distribution will be a final tax. The 
non-resident investor will not need to report the distribution on a 
Canadian income tax return, nor will the cost base of the share or 
unit have to be adjusted to reflect the distribution. 


Losses on Disposition 


In some cases, a non-resident investor may realize a loss on dis- 
posing of an investment in an exchange-traded Canadian mutual 
fund. Since any gain arising on the disposition would not be sub- 
ject to tax in Canada, the non-resident investor is ordinarily not 
permitted to use that loss — for example, to offset a gain on 
some other taxable Canadian property. The introduction of the 
new tax on distributions, however, makes it appropriate that there 
be some recognition of these losses. 


If a non-resident investor realizes a loss on the disposition of a 
unit or share in respect of which the investor has paid the new tax 
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on distributions, the investor can file a special Canadian income 
tax return for the year the unit or share was disposed of. To the 
extent that the loss does not exceed the total of the distributions 
taxed in respect of that unit or share, the investor can apply the 
loss to offset those distributions — or to reduce other distribu- 
tions, on other shares or units, that have been subject to the new 
tax on distributions, Where this occurs, a refund of some or all of 
the tax withheld may be claimed. This special form of capital 
loss, usable only for this purpose, may be carried back three taxa- 
tion oo or t cartied es soe is 


mee 


: : lnoarh: i 2005, aD. investor. ‘aesident: in the US acquires 
10,000 units of PT. The investor’ s tak cost base of the units is 
$100,000, or $10 per unit. - 


Over th the course of 2005, or makes the following distributions: 


30 cents per unit as a a dis r 


f PT's income for the 
year. se o 


10 cents pert unit as a donb ion of ains PT realized in the 
ar or Y the disposition of Canac real esate, 


cents per. unit as a different, ‘otherwise non-taxable 
‘distribution. 


On January 2, 2006, the investor sells 5,000 units of PT. The 
investor’s proceeds from the sale are $45,000, or $9 Pes unit — 
realizing a oS) 000 ee 


Tax effects 


In a evomaice with ecistne le and the Canada-U.S. tax treaty, 
Canada applies a 15% withholding tax to the 30-cent-per-unit in- 
come distribution. Under these proposals, the 10-cent-per-unit 
distribution attributable to gains on Canadian real estate will also 
be subject to that same tax. 


The 20-cent-per-unit distribution will Be x wat to the new 15% 
tax. A distribution tax of $300 ($0.20 x 10, 000 units «x 15%) will 
be withheld from the distribution. — 


Having realized a $5,000 loss in 2006 on the disposition of 5,000 
units of PT, the investor can choose to file the special tax return 
for that year. In that return, the investor can claim $1,000 of that 
loss against the $1,000 distributed on the sold units. This will 
entitle the investor to a refund of $150 of the tax collected from 
the distribution. (The remaining $4,000 loss is not available for 
carryover since the investor’s eet aeOns | on the acid units to- 
taled just $1,000.) — 


Investments by Mutual Funds in Resource Properties 


As discussed above, non-residents who invest directly in certain 
TCP are subject to taxation in Canada in respect of gains arising 
on the disposition of that property. If such property is held in a 
mutual fund in which nonresidents hold units or shares, however, 
gains resulting from the disposition of such property can be dis- 
tributed to non-resident investors at reduced levels of Canadian 
tax. In some cases, the gains may be distributed tax-free. 


Special rules were introduced to the Income Tax Act in 1990 to 
restrict the use of mutual fund trusts and mutual fund corpora- 
tions (mutual funds) as intermediaries through which  non-re- 
sidents may invest in TCP without being subject to an appropri- 
ate level of Canadian tax. In general terms, if more than 10 per 
cent of the mutual fund’s property consists at any time of TCP 
and the mutual fund is established or maintained primarily for 
the benefit of non-residents, the fund may lose its status as a mu- 
tual fund. 


The use of mutual funds to reduce Canadian tax has particular 
relevance to investments in Canadian real property, Canadian re- 
source property and timber resource properties, since non-resi- 
dent persons generally do not benefit from any tax treaty relief 
with respect to gains from such property (i.e. such properties are 
not treaty-protected properties). 
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The budget therefore proposes to clarify, for the purpose of the 
special rules limiting non-resident participation in mutual funds, 
that the properties a mutual fund must include in computing its 
10-per-cent threshold will include Canadian resource properties 
and timber resource properties. A mutual fund that was on March 
22, 2004, a mutual fund trust or corporation and that would oth- 
erwise cease, on March 23, 2004, to qualify as a mutual fund 
trust or corporation because of this proposal will have until Janu- 
ary 1, 2007, to comply with the modified rule. This is intended to 
accommodate mutual funds and their investors in pve an 
orderly transition to comply with this clarification. 


Improved Information Reporting 


To improve the ability of trust beneficiaries to comply with ge 
income tax law, trusts will be required to provide to their benefi- 
ciaries further information on the composition of distributions re- 
ceived from the trust. Trusts will be required to identify what 
portion, if any, of a distribution will give rise to an adjustment in 
the cost base of the beneficiary’s interest in the trust. This mea- 


sure will apply starting for information slips issued in respect of 


distributions made in respect of a trust’s 2004 taxation year. Gen- 
erally, these slips are required to be issued by a trust within: 90 
days after the end of its taxation year. 


Monitoring 


opment of the income trust market as ee of its ongoing monitor- 


ing and assessment of Canadian financial markets “ cod Cana- 


dian tax system. 


Related Provisions: 104(21) — Allocation of capital gains and losses 
to beneficiaries; 127.55()Gi) — No minimum tax on mutual fund trust; 
132(2) — Application to other liability; 132(2.1), (2.2) — Interest; 
132.1 — Deduction for certain amounts designated by mutual fund trust; 
132.2 — Mutual fund reorganizations; 142.2(1)“financial _ institu- 
tion’(d) — Mutual fund trust not subject to mark-to-market rules; 
152(1) — Assessment: 160.1 — Where excess refunded. 
History: Para. 132(1)(a) amended by 2001, c. 17, subsec. 129(1), applica- 
ble to taxation years that end after February 27, 2000 except that, for a 
taxation year of a mutual fund trust that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before Oc- 
tober 17, 2000, the reference to “14.5%” shall be read as a reference to the 
percentage determined when 29% is multiplied by the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the trust for the year. 
Para. 132(1)(a) formerly read: 
(a) may, on mailing the notice of assessment for the year, refund 
without application therefor an amount (in this section referred to as 
its “capital gains refund” for the year) equal to the lesser of 
(1) 21.75% of the trust’s capital gains redemptions for the year, 
and 
(11) the trust’s refundable capital gains tax on hand at the end of 
the year; and 
Para. 132(1)(b) amended by 1998, c. 19, subsec. 158(1), applicable after 
April 27, 1989. Para. 132(1)(b) formerly read: 
(b) shall, with all due dispatch, make such a refund after mailing the 
notice of assessment if application therefor has been made in writ- 
ing by the trust within the period determined under paragraph 
152(4)(b) or (c), as the case may be, within which the Minister may 
reassess tax payable by the trust for the year. 
Forms: T2 SCH 18: Federal and provincial or territorial capital gains re- 
fund; T184: Capital gains refund for a mutual fund trust. 


(2) Application to other liability — Instead of making 
a refund that might otherwise be made under subsection 
(1) the Minister may, where the trust is liable or about to 
become liable to make any payment under this Act, apply 
the amount that would otherwise be refunded to that other 
liability and notify the trust of that action. 

Related Provisions: 132(4) — Definitions; 132(6) — Meaning of mu- 
tual fund corporation; 152(1) — Assessment; 222(1)“action” — Ten-year 
limitation period applies to 132(2). 


(2.1) Interest on capital gains refund — If a capital 
gains refund for a taxation year is paid to, or applied to a 
liability of, a mutual fund trust, the Minister shall pay or 
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apply interest on the refund at the prescribed rate for the 
period beginning on the day that is 30 days after the later 
of 

(a) the day that is 90 days after the end of the year, and 


(b) the day on which the trust’s return of income under 
this Part for the year was filed under section 150 


and ending on the day on which the refund is paid or 
applied. 


Related Provisions: 132(2.2) — Excess interest on capital gains re- 
fund; 161.1 — Offset of refund interest against arrears interest; 221.1 — 


compounded daily. 


History: The opening words of subsec. 132(2.1) amended by 2003, c. 15, 
s. 113, applicable to taxation years that end after June 2003. The opening 
words formerly read: 


(2.1) Where a capital gains refund for a taxation year is paid to, or 
applied to a liability of, a mutual fund trust, the Minister shall pay 
or apply interest on the refund at the prescribed rate for the period 
beginning on the day that is 45 days after the later ofand ending on 
the day on which the refund is paid or applied. 


Subsec. 132(2.1) added by 1994, c. 7, Sch. VII (1993, c. 24), s. 77, appli- 
cable to capital gains refunds paid or applied with respect to taxation years 
beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(2.2) Excess interest on capital gains refund — 
Where at any particular time interest has been paid to, or 
applied to a liability of, a trust under subsection (2.1) in 
respect of a capital gains refund and it is determined at a 
subsequent time that the capital gains refund was less 
than that in respect of which interest was so paid or 
applied, 
(a) the amount by which the interest that was so paid 
or applied exceeds the interest, if any, computed in re- 
spect of the amount that is determined at the subse- 
quent time to be the capital gains refund shall be 
deemed to be an amount (in this subsection referred to 
as the “amount payable”) that became payable under 
this Part by the trust at the particular time; 


(b) the trust shall pay to the Receiver General interest 
at the prescribed rate on the amount payable, com- 
puted from the particular time to the day of payment; 
and 


(c) the Minister may at any time assess the trust in re- 
spect of the amount payable and, where the Minister 
makes such an assessment, the provisions of Divisions 
I and J apply, with such modifications as the circum- 
stances require, in respect of the assessment as though 
it had been made under section 152. 
Related Provisions: 20(1)(11) — Deduction on repayment of interest; 
161.1 — Offset of refund interest against arrears interest; 221.1 — Appli- 
cation of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


History: Subsec. 132(2.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
77, applicable to capital gains refunds paid or applied with respect to taxa- 
tion years beginning after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Application of subsec. 104(20) — In its applica- 
tion in respect of a mutual fund trust, subsection 104(20) 
shall be read as if the reference therein to ‘“‘a dividend 
(other than a taxable dividend)” were read as a reference 
to “a capital dividend”. 


(4) Definitions — In this section, 


‘capital gains redemptions” of a mutual fund trust for a 
taxation year means the amount determined by the 
formula 
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(x (C+D) -E 


where 


A. is the total of all amounts each of which is the portion 
of an amount paid by the trust in the year on the re- 
demption of a unit in the trust that is included in the 
proceeds of disposition in respect of that redemption, 


Bis the total of the fair market value at the end of the 
year of all the issued units of the trust and the amount 
determined for A in respect of the trust for the year, 


C is 100/14.5 of the trust’s refundable capital gains tax 
on hand at the end of the year, 


D is the amount determined by the formula 


(K +L)—(M+N) 
where 


K is the amount of the fair market value at the end of 
the year of all the issued units of the trust, 


L is the total of all amounts each of which is the 
amount of any debt owing by the trust, or of any 
other obligation of the trust to pay an amount, that 
was outstanding at that time, 


M is the total of the cost amounts to the trust at that 
time of all its properties, and 


N_ is the amount of any money of the trust on hand at 
that time, and 


E is twice the total of all amounts each of which is an 
amount designated under subsection 104(21) for the 
year by the trust in respect of a unit of the trust re- 
deemed by the trust at any time in the year and after 
December 21, 2000; 


Related Provisions: 132.2(1)(p) [to be repealed], 132.2(3)(m) 
[draft] — Mutual fund reorganizations; 257 — Formula amounts cannot 
calculate to less than zero. 


History: The first formula in the definition “capital gains redemptions” in 
subsec. 132(4) amended by 2001 c. 17, subsec. 129(2) to add “— E”, appli- 
cable to taxation years that end after February 27, 2000. 


The description of A in the definition “capital gains redemptions” in sub- 
sec. 132(4) amended by the said c. 17, subsec. 129(3), applicable to taxa- 
tion years that end after February 27, 2000. The description formerly read: 


A is the total of all amounts paid by the trust in the year on the 
redemption of units of the trust, 


The description of C in the definition “capital gains redemptions” in sub- 
sec. 132(4) amended by the said c. 17, subsec. 129(4) to replace the refer- 
ence to the fraction “100/21.75” with a reference to the fraction 
“100/14.5”, applicable to taxation years that end after February 27, 2000 
except that, for a taxation year of a mutual fund trust that includes Febru- 
ary 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “100/14.5” 
shall be read as a reference to the fraction “100/29X”, where “X”’ is the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the trust 
for the year. 

The description of E in the definition “capital gains redemptions” in sub- 
sec. 132(4) added by the said c. 17, subsec. 129(5), applicable to taxation 
years that end after February 27, 2000 except that, for a taxation year of a 
mutual fund trust that includes February 28, 2000 or October 17, 2000, or 
began after February 28, 2000 and ended before October 17, 2000, the 
word “twice” shall be read as “the fraction that is the reciprocal of the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the tax- 
payer for the year, multiplied by”. 


“refundable capital gains tax on hand” of a mutual 
fund trust at the end of a taxation year means the amount 
determined by the formula 


A-B 


where 
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A is the total of all amounts each of which is an amount 
in respect of that or any previous taxation year 
throughout which the trust was a mutual fund trust, 
equal to the least of 


(a) 29% of its taxable income for the year, 
(b) 29% of its taxed capital gains for the year, and 


(c) where the taxation year ended after May 6, 
1974, the tax payable under this Part by it for the 
year, and 


Bis the total of all amounts each of which is an amount 
in respect of any previous taxation year throughout 
which the trust was a mutual fund trust, equal to its 
capital gains refund for the year. 

Related Provisions: 132(5) — Taxed capital gains defined; 132.2(1)(1) 

[to be repealed], 132.2(3)(i) [draft] — Addition to RCGTOH on qualifying 


exchange of property between mutual funds; 257 — Formula cannot cal- 
culate to less than zero. 


(5) Definition of “taxed capital gains” — In subsec- 
tion (4), “taxed capital gains” of a taxpayer for a taxation 
year has the meaning assigned by subsection 130(3). 


(6) Meaning of “mutual fund trust” — Subject to 
subsection (7), for the purposes of this section, a trust is a 
mutual fund trust at any time if at that time 


(a) it was a unit trust resident in Canada, 
(b) its only undertaking was 


(1) the investing of its funds in property (other than 
real property or an interest in real property), 


(11) the acquiring, holding, maintaining, improving, 
leasing or managing of any real property (or inter- 
est in real property) that is capital property of the 
trust, or 


(111) any combination of the activities described in 
subparagraphs (i) and (ii), and 


(c) it complied with prescribed conditions relating to 
the number of its unit holders, dispersal of ownership 
of its units and public trading of its units. 


: Proposed Amendment — 132(6)(c) 
| (©) it complied with prescribed conditions. 


Application: The February 27, 2004 draft legislation, s. 70.1, will 
amend para. | 32(6)(c) to read as above, applicable to 2000 et seq. 


Technical Notes: Subsection 132(6) sets out the definition 
“mutual fund trust”. Under paragraph 132(6)(c), a trust will 
qualify at any time as a mutual fund trust only if at that time it 
meets prescribed conditions relating to the number of its unit 
holders, dispersal of ownership of trust units issued by it and 
public trading of trust units issued by it. 


Paragraph 132(6)(c) is amended so that the prescribed condi- 
tions that a trust may be required to satisfy in order to qualify 
as a mutual fund trust are not limited to those relating to own- 
ership and trading of its units. 


Related Provisions: 39(5) — MFT can make election for Canadian 
securities; 94(1)“exempt foreign trust’(h) — Non-resident mutual fund 
trust exempt from NRT rules; 94(4)(b) [proposed] — Deeming non-resi- 
dent trust to be resident in Canada does not apply to 132(6)(a); 104(21) — 
Allocation of capital gains and losses to beneficiaries; 132(6.1) — Elec- 
tion to be MFT from beginning of first year; 132(6.2) — Retention of 
MFT status to end of year; 132.11 — Optional December 15 year-end; 
132.1(1)(q) — Trust deemed not to be MFT after rollover of property to 
another trust; 142.2(1)“financial institution’(d) — MFT not subject to 
mark-to-market rules; 156(2)— Payment of tax by MFT; 210.1(b) — 
MFT not subject to Part XII.2 tax; 212(9)(c) — Interest received by MFT 
and paid to non-residents — withholding tax exemption; 248(1)“mutual 
fund trust” — Definition applies to entire Act; 253.1 — Limited partner 
not considered to carry on business of partnership. 
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History: Subparas. 132(6)(b)(i) and (ii) amended, and the closing words 
repealed, by 1998, c. 19, subsecs. 158(2), (3), applicable to 1994 ef seq. 
Subparas. 132(6)(b)(i) and (ii) and the closing words formerly read: 


(i) the investing of its funds in property (other than real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or man- 
aging of any real property that is capital property of the trust, or 


except that where a trust’s first taxation year ended after 1971 and 
the trust has, after 1971 and on or before the day on or before which 
it was required by section 150 to file its return of income for that 
year, become a mutual fund trust, it shall, if it so elected in that 
return, be deemed to have been a mutual fund trust from the com- 
mencement of that year until the day on which it so became a mu- 
tual fund trust. 


Para. 132(6)(b) amended by 1995, c. 21, s. 68, applicable to 1994 et seq. 
Para. (b) formerly read: 


(b) its only undertaking was the investing of funds of the trust, and 


That portion of subsec. 132(6) preceding para. (a)’amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 111(1), to add “Subject to subsection (7)”, 
applicable after February 20, 1990. 


Subsec. 132(6) substituted by 1973-74, c. 14, s. 41. 

Regulations: 4801 (prescribed conditions). 

.T. Technical News: No. 6 (mutual funds trading — meaning of “in- 
vesting its funds in property” in 132(6)(b)(1)); No. 14 (reporting of deriva- 
tive income by mutual funds). 

Advance Tax Rulings: ATR-62: Mutual fund distribution limited part- 
nership — amortization of selling commissions. 


Forms: RC4169: Tax treatment of mutual funds for individuals. 


(6.1) Election to be mutual fund — Where a trust be- 
comes a mutual fund trust at any particular time before 
the 91st day after the end of its first taxation year, and the 
trust so elects in its return of income for that year, the 
trust is deemed to have been a mutual fund trust from the 
beginning of that year until the particular time. 

History: Subsec. 132(6.1) amended by 1999, c. 22, s. 54, applicable to 
1998 et seq. It formerly read: 


(6.1) Where a trust becomes a mutual fund trust at any particular 
time before the 91st day after the end of the calendar year in which 
its first taxation year began, and the trust so elects in its return of 
income under this Part for that first year, the trust is deemed to have 
been a mutual fund trust from the beginning of that first year until 
the particular time. 


Subsec. 132(6.1) added by 1998, c. 19, subsec. 158(4), applicable to 1994 
et seq. 


(6.2) Retention of status as mutual fund trust — A 
trust is deemed to be a mutual fund trust throughout a cal- 
endar year where 


(a) at any time in the year, the trust would, if this sec- 
tion were read without reference to this subsection, 
have ceased to be a mutual fund trust 


(i) because the condition described in paragraph 
108(2)(a) ceased to be satisfied, 


(11) because of the application of paragraph (6)(c), 
or 


(ii1) because the trust ceased to exist; 


(b) the trust was a mutual fund trust at the beginning 
of the year; and 


(c) the trust would, throughout the portion of the year 
throughout which it was in existence, have been a mu- 
tual fund trust if 


(i) in the case where the condition described in par- 
agraph 108(2)(a) was satisfied at any time in the 
year, that condition were satisfied throughout the 
year, 


(ii) subsection (6) were read without reference to 
paragraph (c) of that subsection, and 


Income Tax Act, Part I 


(iii) this section were read without reference to this 
subsection. 
Related Provisions: 250(6.1) — Similar rule for trust’s residence in 
Canada. 


History: Subsec. 132(6.2) added by 2001, c. 17, subsec. 129(6), applica- 
ble to 1990 et seq. 


(7) Idem — Where, at any time, it can reasonably be 
considered that a trust, having regard to all the circum- 
stances, including the terms and conditions of the units of 
the trust, was established or is maintained primarily for 
the benefit of non-resident persons, the trust shall be 
deemed not to be a mutual fund trust after that time unless 


(a) throughout the period that began on the later of 
February 21, 1990 and the day of its creation and en- 
ded at that time, all or substantially all of its property 
consisted of property other than property that would 
be taxable Canadian property if the definition “taxable 
Canadian property” in subsection 248(1) were read 
without reference to paragraph (b) of that definition; 
or 


(b) it has not issued any unit (other than a unit issued 
to a person as a payment, or in satisfaction of the per- 
son’s right to enforce payment, of an amount out of 
the trust’s income determined before the application of 
subsection 104(6), or out of the trust’s capital gains) of 
the trust after February 20, 1990 and before that time 
to a person who, after reasonable inquiry, it had reason 


to believe was non-resident, except where the unit was © 


issued to that person under an agreement in writing 
entered into before February 21, 1990. 


Related Provisions: 248(4) — Interest in real property. 


History: Paras. 132(7)(a) and (b) amended by 2001, c. 17, subsec. 129(7), 
para. (a) applicable after October 1, 1996 and para. (b) applicable after 
February 20, 1990. The paras. formerly read: 


(a) throughout the period beginning on the later of February 21, 
1990 and the day of its creation and ending at that time, all or sub- 
stantially all of its property consisted of property other than 


(1) real property situated in Canada (including any interest 
therein or option in respect thereof, whether or not the property 
is in existence), and 


(11) property that would, if 
(A) the trust were non-resident, 


(B) paragraph 115(1)(b) were read without reference to 
subparagraphs 115(1)(b)(i) and (ii), and 


(C) the property were disposed of, 
be taxable Canadian property of the trust; or 


(b) it has not issued a unit (other than a unit issued to a person in 
satisfaction of the person’s right under the trust to an amount re- 
ferred to in paragraph 104(13)(c)) of the trust after February 20, 
1990 and before that time to a person who, after reasonable inquiry, 
it had reason to believe was non-resident, except where the unit was 
issued to that person under an agreement in writing entered into 
before February 21, 1990. 


Subsec. 132(7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 111(2), 
applicable after February 20, 1990. 


Definitions [s. 132]: “amount”, “assessment” — 248(1); “calendar 
year’ — Interpretation Act 37(1)(a);. “Canada” — 255; “capital divi- 
dend” — 83(2), 248(1); “capital gain” — 39(1)(a), 248(1); “capital gains 
redemptions” — 132(4); “capital gains refund” — 132(1); “capital pro- 
perty” — 54, 248(1); “cost amount”, “dividend” — 248(1); “interest” — 
in real property 248(4); “Minister” — 248(1); “mutual fund trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non- 
resident’, “person” — 248(1); ‘‘prescribed rate’ — Reg. 4301; “pro- 
perty” — 248(1); “refundable capital gains tax on hand” — 132(4); “resi- 
dent in Canada” — 94(3)(a)(vii), 250; “taxable Canadian property” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; 
“taxed capital gains” — 130(3), 132(5); “trust” — 104(1), 248 (1), (3) 


1158 


Division F — Special Rules in Certain Circumstances 


“undertaking” — 253.1(a); “unit trust” — 108(2), 248(1); “writing” — In- 
terpretation Act 35(1). 

Information Circulars [s. 132]: 78-14R3: Guidelines for trust compa- 
nies and other persons responsible for filing T3-IND, T3G, T3D, T3P, 
T3S, T3RI and T3F returns. 


132.1 (1) Amounts designated by mutual fund 
trust [for inclusion in taxpayer’s income] — 
Where a trust in its return of income under this Part for a 
taxation year throughout which it was a mutual fund trust 
designates an amount in respect of a particular unit of the 
trust owned by a taxpayer at any time in the year equal to 
the total of 


(a) such amount as the trust may determine in respect 
of the particular unit for the year not exceeding the 
amount, if any, by which 


(i) the total of all amounts that were determined by 
the trust under subsection 104(16) of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, for taxation years of the trust com- 
mencing before 1988 


exceeds 


(11) the total of all amounts determined by the trust 
under this paragraph for the year or a preceding 
taxation year in respect of all units of the trust, 
other than amounts determined in respect of the 
particular unit for the year under this paragraph, 
and 


(b) such amount as the trust may determine in respect 
of the particular unit for the year not exceeding the 
amount, if any, by which 


(1) the total of all amounts described in subpara- 
graph 53(2)(h)G.1) that became payable by the 
trust after 1987 and before the year 


exceeds 


(il) the total of all amounts determined by the trust 
under this paragraph for the year or a preceding 
taxation year in respect of all units of the trust, 
other than amounts determined in respect of the 
particular unit for the year under this paragraph, 


the amount so designated shall 


(c) subject to subsection (3), be deductible in comput- 
ing the income of the trust for the year, and 


(d) be included in computing the income of the tax- 
payer for the taxpayer’s taxation year in which the 
year of the trust ends, except that where the particular 
unit was owned by two or more taxpayers during the 
year, such part of the amount so designated as the trust 
may determine shall be included in computing the in- 
come of each such taxpayer for the taxpayer’s taxation 
year in which the year of the trust ends if the total of 
the parts so determined is equal to the amount so 
designated. 

Related Provisions: 12(1)(m)—JIncome inclusion — benefits from 

trust; 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund reor- 

ganization — continuation of trust; 214(3)(f.1) — Non-resident withhold- 

Ing tax. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Forms: RC4169: Tax treatment of mutual funds for individuals. 


(2) Adjusted cost base of unit where designation 
made — In computing, at any time in a taxation year of 
a taxpayer, the adjusted cost base to the taxpayer of a unit 
in a mutual fund trust, there shall be added that part of the 
amount included under subsection (1) in computing the 
taxpayer’s income that is reasonably attributable to the 


S. 132.11(1)(a) 


amount determined under paragraph (1)(b) by the trust for 
its taxation year ending in the year in respect of the unit 
owned by the taxpayer. 

Related Provisions: 12(1)(m)— Amounts to be included from busi- 


ness or property — benefits from trusts; 53(1)(d.2) — Addition to adjusted 
cost base of share. 


(3) Limitation on current year deduction — The to- 
tal of amounts deductible by reason of paragraph (1)(c) in 
computing the income of a trust for a taxation year shall 
not exceed the amount that would be the income of the 
trust for the year if no deductions were made under this 
section and subsection 104(6). 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — 
Mutual fund reorganization — continuation of trust. 


(4) Carryover of excess — The amount, if any, by 
which the total of all amounts each of which is an amount 
designated for the year under subsection (1) exceeds the 
amount deductible under this section in computing the in- 
come of the trust for the year, shall, for the purposes of 
paragraph (1)(c) and subsection (3), be deemed desig- 
nated under subsection (1) by the trust for its immediately 
following taxation year. 

Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — 
Mutual fund reorganization — continuation of trust. 


(5) Where designation has no effect — Where it is 
reasonable to conclude that an amount determined by a 
mutual fund trust 


(a) under paragraph (1)(a) or (b) for a taxation year of 
the trust in respect of a unit owned at any time in the 
year by a taxpayer who was a person exempt from tax 
under this Part by reason of subsection 149(1), or 


(b) under paragraph (1)(d) for the year in respect of 
the amount designated under subsection (1) for the 
year in respect of the unit 


differs from the amount that would have been so deter- 
mined for the year in respect of the taxpayer had the tax- 
payer not been a person exempt from tax under this Part 
by reason of subsection 149(1), the amount designated for 
the year in respect of the unit under subsection (1) shall 
have no effect for the purposes of paragraph (1)(c). 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — 
Mutual fund reorganization — continuation of trust. 


Definitions [s. 132.1]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1);. “Canadian property” — 133(8); “mutual fund _ trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “per- 
son” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


132.11 (1) Taxation year of mutual fund trust — 
Notwithstanding any other provision of this Act, where a 
trust (other than a prescribed trust) that was a mutual fund 
trust on the 74th day after the end of a particular calendar 
year so elects in writing filed with the Minister with the 
trust’s return of income for the trust’s taxation year that 
includes December 15 of the particular year, 


(a) the trust’s taxation year that began before Decem- 
ber 16 of the particular year and, but for this para- 
graph, would end at the end of the particular year (or, 
where the first taxation year of the trust began after 
December 15 of the preceding calendar year and no 
return of income was filed for a taxation year of the 
trust that ended at the end of the preceding calendar 
year, at the end of the preceding calendar year) is 
deemed to end at the end of December 15 of the par- 
ticular year; 
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(b) where the trust’s taxation year ends on December 
15 because of paragraph (a), subject to subsection 
(1.1), each subsequent taxation year of the trust is 
deemed to be the period that begins at the beginning of 
December 16 of a calendar year and ends at.the end of 
December 15 of the following calendar year or at such 
earlier time as is determined under paragraph 
132.2(1)(b) or subsection 142.6(1); and 


Proposed Amendment — 132.11 (1 )(b) 
(b) if the trust’s taxation year ends on December 15 
because of paragraph (a), subject to subsection (1.1), 
each subsequent taxation year of the trust is deemed 
to be the period that begins at the beginning of De- — 


cember 16 of a calendar year and ends at the end of — 


December 15 of the following calendar year or at 


such earlier time as is determined under ‘Dataptenh, 


132.2(3)(b) or subsection 14 6(1); and — ce 
Application: The February 27, 2004 draft legislation, ee q I( - 


will amend para. 132.11(1)(b) to read as above, applicable after 1998, : 
except that in applying the para. to taxation years that end before 2000, 


it is to be read without reference to the Cee ee to subsection : 
(yr : 


Technical Notes become: 20, 2002): SebHon 13211 io 
generally allows a mutual fund trust to elect to have taxation — 


years that end on December 15, rather than on December 31. 


Where a trust makes this election, each subsequer 
year of the trust is deemed to start on December 16 


a calen- 


dar year and to end on December 15 of the following calendar — 


year, unless any of certain events intervenes. One of the events - 
that can intervene, and that results in an earlier eaten is a 

qualifying exchange under section 132.2. Se 

As a consequence of the restructuring of section. 132. 2, the: rh 
erence in paragraph 132.11(1)(b) to. paragraph - ee 2(1)(0) is 

replaced by a reference to paragraph 132.2(3)(b). _ 


(c) each fiscal period of the trust that begins in a taxa- 
tion year of the trust that ends on December 15 be- 
cause of paragraph (a) or that ends in a subsequent 
taxation year of the trust shall end no later than the 
end of the year or the subsequent year, as the case may 
be. 

Related Provisions: —132.11(1.1)——Revocation of © election: 


132.11(2) — Where trust is member of partnership; 132.11(3) — Where 
trust is beneficiary of another trust; 132.11(6) — Additional income. 


History: Para. 132.11(1)(b) amended by 2001, c. 17, subsec. 130(1), ap- 
plicable to taxation years that end after 1999. The para. formerly read: 


(b) where the trust’s taxation year ends on December 15 because of 
paragraph (a), each subsequent taxation year of the trust is deemed 
to be the period that begins at the beginning of December 16 of a 
calendar year and ends at the end of December 15 of the following 
calendar year or at such earlier time as is determined under para- 
graph 132.2(1)(b) or subsection 142.6(1); and 

Subsec. 132.11(1) added by 1999, c. 22, s.55, applicable to 1998 et seg. 


Regulations: 4801.01 (prescribed trust). 


(1.1) Revocation of election — Where a particular 
taxation year of a trust ends on December 15 of a calen- 
dar year because of an election made under paragraph 
(1)(a), the trust applies to the Minister in writing before 
December 15 of that calendar year (or before a later time 
that is acceptable to the Minister) to have this subsection 
apply to the trust, with the concurrence of the Minister 


(a) the trust’s taxation year following the particular 
taxation year is deemed to begin immediately after the 
end of the particular taxation year and end at the end 
of that calendar year; and 


(b) each subsequent taxation year of the trust is 
deemed to be determined as if that election had not 
been made. 


axation 
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History: Subsec. 132.11(1.1) added by 2001, c. 17, subsec. 130(2), appli- 
cable to taxation years that end after 1999. 


(2) Electing trust’s share of partnership income 
and losses — Where a trust is a member of a partner- 
ship a fiscal period of which ends in a calendar year after 
December 15 of the year and a particular taxation year of 
the trust ends on December 15 of the year because of sub- 
section (1), each amount otherwise determined under par- 
agraph 96(1)(f) or (g) to be the trust’s income or loss for a 
subsequent taxation year of the trust is deemed to be the 
trust’s income or loss determined under paragraph 
96(1)(f) or (g) for the particular year and not for the sub- 
sequent year. 


(3) Electing trust’s income from other trusts — 
Where a particular trust is a beneficiary under another 
trust a taxation year of which (in this subsection referred 
to as the “other year”) ends in a calendar year after De- 
cember 15 of the year and a particular taxation year of the 
trust ends on December 15 of the year because of subsec- 
tion (1), each amount determined or designated under 
subsection 104(13), (19), (21), (22) or (29) for the other 
year that would otherwise be included, or taken into ac- 
count, in computing the income of the particular trust for 
a subsequent taxation year of the trust shall 


(a) be included, or taken into account, in computing 
the particular trust’s income for the particular year; 
and 


(b) not be included, or taken into account, in comput- - 
ing the particular trust’s income for the subsequent 
year. 


(4) Amounts paid or payable to beneficiaries — 
For the purposes of subsections (5) and (6) and 104(6) 
and (13) and notwithstanding subsection 104(24), each 
amount that is paid, or that becomes payable, by a trust to 
a beneficiary after the end of a particular taxation year of 
the trust that ends on December 15 ofa calendar year be- 
cause of subsection (1) and before the end of that calendar 
year, is deemed to have been paid or to have become pay- 
able, as the case. may be, to the beneficiary at the end of 
the particular year and not at any other time. 


Proposed Amendment — - 132. 11(4) 
Letter from. _ of Finances March 7, + 2008: 
Dear [xxx] — _ 


Thank you for your letter of baea 8, 2003, concerning the ar 
plication of subsection 132.11(4) of the Income Ta h 
context of distributions by a mutual fund trust. 
Section 132.11 of the Act generally allows a mut 
elect to have a taxation year that ends on Decemb 
jective of section 132.11 of the Act is to provi 
trusts with an baie a workable basis ie 


trust’s taxation year that cis on Decciabes 15 ce) 
year to be treated ; as if an were e made at the end of mar ta 
year. 


Paragraph (d) of the definition “disposition” in subs 
of the Act — that a Sila es Nati 0 


general fale is : found. in et ante He of the: def iti 
provides that there is no such disposition if the payment 
out of the trust’s income (determined without reference to sub- 
section 104(6)) or capital gains for a taxation year and the pay- 
ment was made in that taxation year or the Gate to Raia a 
was acquired in that taxation year. 


ae ee 
3 
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As subsection 132.11(4) does not apply for the purpose of para- 
graph (1) of the definition “disposition” in subsection 248(1) of 
the Act, you are concerned that, in the case of a mutual fund trust 
that has elected under section 132.11 to have a December 15th 
taxation year-end, distributions from the trust in respect of a tax- 
payer’s capital interest made in the last 16 days of a ee 
year will result in a disposition of the interest. 


From a policy perspective, a disposition of the taxpayer’ $s capital 


interest would be unintended in these circumstances. This is be- 


cause the relevant distribution would generally be recognized in 
computing | the taxpayer’s income, such that a disposition of the 
taxpayer’s interest upon the distribution might give rise to double 
taxation of the amount distributed. Therefore, we are prepared to 
recommend an amendment to the Act so that subsection 
132.11(4) does, for payments made by a mutual fund trust after 
1999, apply for the purpose of paragraph Oo of the definition 
“disposition” in subsection 248(1) of the Act. 


Of course, we cannot offer any assurance that thes the Minister 


of Finance or Parliament will agree with the recommendation 
that we intend to make in this. regard, Nonetheless, ie trust that 


this statement of our position is helpful. 
Thank you for writing. 
Yours sincerely, 

Brian Ernewein 


iisetiorys Subsec. 132.11(4) amended by 2001, c. 17, subsec. 130(3), ap- 
plicable to 2000 et seg. The subsec. formerly read: 


(4) For the purposes of subsections 52(6) and 104(6) and (13) and 
subsections (5) and (6) and notwithstanding subsection 104(24), 
each amount that is paid, or that becomes payable, by a trust to a 
beneficiary after the end of a particular taxation year of the trust that 
ends on December 15 of a calendar year because of subsection (1) 
and before the end of that calendar year is deemed to have been paid 
or to have become payable, as the case may be, to the beneficiary at 
the end of the particular taxation year and not at any other time. 


Subsec. 132.11(4) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 


(5) Special rules where change in status of bene- 
ficiary — Where an amount is deemed by subsection (4) 
to have been paid or to have become payable at the end of 
December 15 of a calendar year by a trust to a beneficiary 
who was not a beneficiary under the trust at that time, 


(a) notwithstanding any other provision of this Act, 
where the beneficiary did not exist at that time, except 
for the purpose of this paragraph, the first taxation 
year of the beneficiary is deemed to include the period 
that begins at that time and ends immediately before 
the beginning of the first taxation year of the 
beneficiary; 

(b) the beneficiary is deemed to exist throughout the 
period described in paragraph (a); and 

(c) where the beneficiary was not a beneficiary under 
the trust at that time, the beneficiary is deemed to have 
been a beneficiary under the trust at that time. 


Related Provisions: 
December 16-31. 


(6) Additional income of electing trust — Where a 
particular amount is designated under this subsection by a 
trust in its return of income for a particular taxation year 
that ends on December 15 because of subsection (1) or 
throughout which the trust was a mutual fund trust and 
the trust does not designate an amount under subsection 
104(13.1) or (13.2) for the particular year, 

(a) the particular amount shall be added in computing 

its income for the particular year; and 

(b) for the purposes of subsections 104(6) and (13), 

each portion of the particular amount that is allocated 

under this paragraph to a beneficiary under the trust in 


132.11(4) — Amounts paid to beneficiary from 


S. 132.2(1)(c)(ii)(A) 


the trust’s return of income for the particular year in 
respect of an amount paid or payable to the benefici- 
ary in the particular year shall be considered to be ad- 
ditional income of the trust for the particular year (de- 
termined without reference to subsection 104(6)) that 
was paid or payable, as the case may be, to the benefi- 
ciary at the end of the particular year. 


(c) [Repealed] 


Related Provisions: 132.11(4)— Amounts paid to beneficiary from 
December 16-31; 220(3.21)(b) — Late filing, amendment or revocation of 
designation or allocation. 


History: Para. 132.11(6)(c) repealed by 2001, c. 17, subsec. 130(3), ap- 
plicable to 2000 et seg. The para. formerly read: 


(c) for the purpose of subsection 52(6), where a portion of the par- 
ticular amount is allocated to a beneficiary under paragraph (b) in 
respect of an amount that became payable to the beneficiary in the 
particular year, the right to the amount so payable shall be consid- 
ered to be a right to enforce payment by the trust to the beneficiary 
out of the trust’s income (determined without reference to the provi- 
sions of this Act) for the particular year. 


Subsec. 132.11(6) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 


(7) Deduction — Subject to subsection (8), the lesser of 
the amount designated under subsection (6) by a trust for 
a taxation year and the total of all amounts each of which 
is allocated by the trust under paragraph (6)(b) in respect 
of the year shall be deducted in computing the trust’s in- 
come for the following taxation year. 


Related Provisions: 132.11(8) — Anti-avoidance rule. 


(8) Anti-avoidance — Subsection (7) does not apply in 
computing the income of a trust for a taxation year where 
it is reasonable to consider that the designation under sub- 
section (6) for the preceding taxation year was part of a 
series of transactions or events that includes a change in 
the composition of beneficiaries under the trust. 


History [s. 132.11]: S. 132.11 added by 1999, c. 22, s. 55 
1998 et seq. 


Definitions [s. 132.11]: “amount” — 248(1); “fiscal period” — 249.1; 
“Minister” — 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to 
be repealed], 132.2(3)(n) [draft], 248(1); “prescribed” — 248(1) 
; “taxation year” — 249; “trust” — 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


, applicable to 


132.2 (1) Mutual funds — qualifying exchange 
[rollover] — Where a mutual fund corporation or a mu- 
tual fund trust has at any time disposed of a property to a 
mutual fund trust in a qualifying exchange, 


(a) the transferee shall be deemed to have acquired the 
property at the time (in this subsection referred to as 
the “acquisition time’) that is immediately after the 
time that is immediately after the transfer time, and 
not to have acquired the property at the transfer time; 


(b) subject to paragraph (0), the last taxation years of 
the funds that began before the transfer time shall be 
deemed to have ended at the acquisition time, and 
their next taxation years shall be deemed to have be- 
gun immediately after those last taxation years ended; 


(c) the transferor’s proceeds of disposition of the pro- 
perty and the transferee’s cost of the property shall be 
deemed to be the lesser of 


(i) the fair market value of the property at the trans- 
fer time, and 


(11) the greatest of 


(A) the cost amount to the transferor of the pro- 
perty at the transfer time or, where the property 
is depreciable property, the lesser of its capital 
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cost and its cost amount to the transferor imme- 
diately before the transfer time, 


(B) the amount that the funds have agreed upon 
in respect of the property in their election in re- 
spect of the qualifying exchange, and 


(C) the fair market value at the transfer time of 
the consideration (other than units of the trans- 
feree) received by the transferor for the disposi- 
tion of the property; 


(d) where the property is depreciable property and its 
capital cost to the transferor exceeds the transferor’s 
proceeds of disposition of the property under para- 
graph (c), for the purposes of sections 13 and 20 and 
any regulations made for the purposes of paragraph 
20(1 )(a), 


(i) the property’s capital cost to the transferee shall 
be deemed to be the amount that was its capital 
cost to the transferor, and 


(i1) the excess shall be deemed to have been al- 
lowed to the transferee in respect of the property 
under regulations made for the purposes of para- 
graph 20(1)(a) in computing income for taxation 
years ending before the transfer time; 


(e) where two or more depreciable properties of a pre- 
scribed class are disposed of by the transferor to the 
transferee in the same qualifying exchange, paragraph 
(c) applies as if each property so disposed of had been 
separately disposed of in the order designated by the 
transferor at the time of making the election in respect 
of the qualifying exchange or, if the transferor does 
not so designate any such order, in the order desig- 
nated by the Minister; 


(f) each property of a fund, other than 


(i) depreciable property of a prescribed class to 
which paragraph (g) would, but for this paragraph, 
apply, and 


(11) property disposed of by the transferor to the 
transferee at the transfer time 


shall be deemed to have been disposed of, and to have 
been reacquired by the fund, immediately before the 
acquisition time for an amount equal to the lesser of 


(iii) the fair market value of the property at the 
transfer time, and 


(iv) the greater of 


(A) its cost amount or, where the property is de- 
preciable property, the lesser of its capital cost 
and its cost amount to the disposing fund at the 
transfer time, and 


(B) the amount that the fund designates in re- 
spect of the property in 4 notification to the 
Minister accompanying the election in respect 
of the qualifying exchange; 


(g) where the undepreciated capital cost to a fund of 
depreciable property of a prescribed class immediately 
before the acquisition time exceeds the total of 


(i) the fair market value of all the property of that 
class immediately before the acquisition time, and 


(11) the amount in respect of property of that class 
otherwise allowed under regulations made for the 
purposes of paragraph 20(1)(a) or deductible under 
subsection 20(16) in computing the fund’s income 
for the taxation year that includes the transfer time, 
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the excess shall be deducted in computing the fund’s 
income for the taxation year that includes the transfer 
time and shall be deemed to have been allowed in re- 
spect of property of that class under regulations made 
for the purposes of paragraph 20(1)(a); 

(h) except as provided in paragraph (p), the trans- 
feror’s cost of any particular property received by the 
transferor from the transferee as consideration for the 
disposition of the property is deemed to be 


(i) nil, where the particular property is a unit of the 
transferee, and 


(ii) the particular property’s fair market value at the 
transfer time, in any other case; 


(i) the transferor’s proceeds of disposition of any units 
of the transferee received as consideration for the dis- 
position of the property that were disposed of by the 
transferor within 60 days after the transfer time in ex- 
change for shares of the transferor shall be deemed to 
be nil; 

(j) where shares of the transferor have been disposed 
of by a taxpayer to the transferor in exchange for units 
of the transferee within 60 days after the transfer time, 


(i) the taxpayer’s proceeds of disposition of the 
shares and the cost to the taxpayer of the units shall 
be deemed to be equal to the cost amount to the 
taxpayer of the shares immediately before the 
transfer time, and 


(11) where all of the taxpayer’s shares of the trans- 
feror have been so disposed of, for the purposes of 
applying section 39.1 in respect of the taxpayer af- 
ter that disposition, the transferee shall be deemed 
to be the same entity as the transferor; 


Proposed Amendment — 132.2(1)(j) _ 


(j) where shares of the transferor have been disposed — 

of by a taxpayer to the transferor in exchange for — 
~ units of the transferee within 60 days after the trans- 

fer time, * 


(i) the taxpayer’ s proceeds of disposition of the 
shares and the cost to the taxpayer of the units are 
deemed to be equal to the cost amount to the tax- 
payer of the shares immediately before the trans- 
fer time, 


(ii) if all of the taxpayer’s - shares of the ee 
have been so disposed of, for the purposes of ap- 
plying section 39.1 in respect of the taxpayer af- 
ter that disposition, the transferee is deemed to be 
the same entity as the transferor, and — 


(iii) for the purpose of the definition “designated 
beneficiary” in section 210, the units are deemed 
not to have been held at any time by the Z 
transferor; 6 
Application: The February 27, 2004 draft legislation, anes ar 


will amend para. 132.2(1)(j) to read as above, applicable for ialihingn } 
exchanges that occurred after June 1994 and before 1999. ry 


Technical Notes: Sce under proposed 139-2(8)(e) Gi belo 


(k) where a share to which paragraph (j) applies 
would, but for this paragraph, cease to be a qualified 
investment (within the meaning assigned by subsec- 
tion 146(1), 146.1(1) or 146.3(1) or section 204) as a 
consequence of the qualifying exchange, the share is 
deemed to be a qualified investment until the earlier of 
the day that is 60 days after the transfer time and the 
time at which it is disposed of in accordance with par- 


agraph (j); 
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(1) there shall be added to the amount determined 
under the description of A in the definition “refund- 
able capital gains tax on hand” in subsection 132(4) in 
respect of the transferee for its taxation years that be- 
gin after the transfer time the amount, if any, by which 


(1) the transferor’s refundable capital gains tax on 
hand (within the meaning assigned by subsection 
131(6) or 132(4), as the case may be) at the end of 
its taxation year that includes the transfer time 


exceeds 


(ii) the transferor’s capital gains refund (within the 
meaning assigned by paragraph 131(2)(a) or 
132(1)(a), as the case may be) for that year; 


(m) no amount in respect of a non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited 
partnership loss of a fund for a taxation year that be- 
gan before the transfer time is deductible in computing 
its taxable income for a taxation year that begins after 
the transfer time; 


(n) where the transferor is a mutual fund trust, for the 
purposes of subsections 132.1(1) and (3) to (5), the 
transferee shall be deemed after the transfer time to be 
the same mutual fund trust as, and a continuation of, 
the transferor; 


(o) where the transferor is a mutual fund corporation, 


(i) for the purposes of subsection 131(4), the trans- 
feror is deemed in respect of any share disposed of 
in accordance with paragraph (j) to be a mutual 
fund corporation at the time of the disposition, and 


(11) for the purposes of Part I.3, the transferor’s tax- 
ation year that, but for this paragraph, would have 
included the transfer time is deemed to have ended 
immediately before the transfer time (except that, 
for greater certainty, nothing in this paragraph shall 

affect the computation of any amount determined 
under this Part); 


(p) for the purpose of determining the funds’ capital 
gains redemptions (as defined in subsection 131(6) or 
132(4)), for their taxation years that include the trans- 
fer time, 


(1) the total of the cost amounts to the transferor of 
all its properties at the end of the year is deemed to 
be the total of all amounts each of which is 


(A) the transferor’s proceeds of disposition of a 
property that was transferred to a transferee on 
the qualifying exchange, or 


(B) the cost amount to the transferor at the end 
of the year of a property that was not trans- 
ferred on the qualifying exchange, and 


(ii) the transferee is deemed not to have acquired 
any property that was transferred to it on the quali- 
fying exchange; and 
(q) except as provided in subparagraph (0)(1i), the 
transferor is, notwithstanding subsections 131(8) and 
132(6), deemed to be neither a mutual fund corpora- 
tion nor a mutual fund trust for taxation years that be- 
gin after the transfer time. 


Proposed Amendment — 132.2(1) 
See at end of s. 132.2. 


Related Provisions: 7(1.4) — Exchange of options giving mutual fund 
trust employee right to acquire units; 54“superficial loss”(c) — No super- 
ficial loss on deemed disposition and reacquisition. 


S. 132.2(2) qua 


History: Para. 132.2(1)(k) amended by 1999, c. 22, s. 56, applicable after 
1997. It formerly read: 


(k) where a share to which paragraph (j) applies would, but for this 
paragraph, cease to be a qualified investment (within the meaning 
assigned by subsection 146(1) or 146.3(1) or section 204) as a con- 
sequence of the qualifying exchange, the share shall be deemed to 
be a qualified investment until the earlier of the day that is 60 days 
after the transfer time and the time at which it is disposed of in ac- 
cordance with paragraph (j); 


The opening words of para. 132.2(1)(h), paras. 132.2(1)(0) and (p) 
amended, and para. (q) added, by 1998, c. 19, subsecs. 159(1), (2), appli- 
cable after June 1994 except that, where 


(a) a qualifying exchange (as defined in subsec. 132.2(2)) between 
funds occurs before November 1996, and 


(b) the funds jointly elect in writing filed with the Minister of National 
Revenue before October 1998, 


subsec. 132.2(1) shall be read without reference to para. 132.2(1)(p), as 
amended, in its application to the exchange. The opening words of para. 
132.2(1)(h) and paras. 132.2(1)(0) and (p) formerly read: 


(h) the transferor’s cost of any particular property received by the 
transferor from the transferee as consideration for the disposition of 
the property shall be deemed to be 


(o) where the transferor is a mutual fund corporation, for the pur- 
poses of Part [.3, the transferor’s taxation year that, but for this par- 
agraph, would have ended at the acquisition time shall be deemed to 
have ended immediately before the transfer time (except that, for 
greater certainty, nothing in this paragraph affects the computation 
of any amount determined under this Part); and 


(p) the transferor shall, notwithstanding subsections 131(8) and 
132(6), be deemed to be neither a mutual fund corporation nor a 
mutual fund trust for taxation years beginning after the transfer 
time. 


Subsec. 132.2(1) added by 1995, c. 21, s. 69, applicable after June 1994. 
Regulations: 1105 (prescribed classes of depreciable property). 


(2) Definitions — In this section, 


‘‘qualifying exchange” means a transfer at any time (in 
this section referred to as the “transfer time”) of all or 
substantially all of the property of a mutual fund corpora- 
tion or mutual fund trust to a mutual fund trust (in this 
section referred to as the “transferor” and “‘transferee’’, re- 
spectively, and as the “funds’”’) where 


(a) all or substantially all of the shares issued by the 
transferor and outstanding immediately before the 
transfer time are within 60 days after the transfer time 
disposed of to the transferor, 


(b) no person disposing of shares of the transferor to 
the transferor within that 60-day period (otherwise 
than pursuant to the exercise of a statutory right of dis- 
sent) receives any consideration for the shares other 
than units of the transferee, and 


(c) the funds jointly elect, by filing a prescribed form 
with the Minister within 6 months after the transfer 
time, to have this section apply with respect to the 
transfer; 


History: Para. (b) of the definition “qualifying exchange” in subsec. 
132.2(2) amended by 1998, c. 19, subsec. 159(3), applicable after June 
1994. Para. (b) formerly read: 


(b) no person disposing of shares in the transferor to the transferor 
within that 60 day period receives any consideration for those 
shares other than units of the transferee, and 


The definition “qualifying exchange” in subsec. 132.2(2) added by 1995, 
c. 21, s. 69, applicable after June 1994, except that an election referred to 
in para. (c) of the definition “qualifying exchange” in subsec. 132.2(2) 
shall be deemed to have been made in a timely manner where it is made 
before December 31, 1995. 


Forms: T1169: Election on disposition of property by a mutual fund cor- 
poration (or a mutual fund trust) to a mutual fund trust. 
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‘“‘share” means a share of the capital stock of a mutual 


fund corporation and a unit of a mutual fund trust. 


History: The definition “share” in subsec. 132.2(2) added by 1995, c. 21, 


s. 69, applicable after June 1994. 
Proposed Amendment — 132.2 


132.2 (1) Definitions re qualifying exchange of 


mutual funds — The nen definitions Sue ie 


this section. 


“first post-exchange year”, of a tiny in respect OF a 


qualifying exchange, means the taxation year of the 


fund that begins immediately after the acquisition time. _ 


“qualifying exchange” means a transfer at any time a 
this section referred to as the “transfer time”) of all or | 
substantially all of the property of a mutual fund corpo- 
ration or mutual fund trust to a mutual fund trust (in this 


section referred to as the * ‘transferor’ and ‘ “transferee”, 
respectively, and as the “funds”) if 


(a) all or substantially all of the shares issued By the. 
transferor and outstanding immediately before the _ 


transfer time are within 60 days after the transfer. 


time disposed of to the transferor; 


_(b) no person disposing of shares of the tr transferor to 


the transferor within that. 60-day period (otherwi 


than pursuant to the exercise of a statutory 


dissent) receives any consideration for the es _ 


other than units of the transferee; and 


(c) the funds jointly elect, by filing a sence fon 
with the Minister on or t before the election’ s oe : 


date. 


Related Provisions: 132.2(6) — Due date for Secon in 2 
132.2(7) — Amendment or revocation of election. a 


“share” means a share of the capital stock oe a Hore 


fund corporation and a unit of a mutual fund trust. . 


(2) Timing — In respect of a qualifying exchange, a a 
time mentioned in the following list immediately fol 


lows the time that pues it in Poe list 
(a) the transfer time; _ _ 
(b) the first intervening time; a 
(c) the acquisition time; 


(d) the beginning of the funds’ first postenchange . 


years; 
(e) the depreciables Sis posttionii time; 
(f) the second intervening time; and 
(g) the depreciables acquisition time. 


(3) General — In respect of a qualifying exchange, 
(a) each property of a fund, other than property dis- 


posed of by the transferor to the transferee at the 


right o 


: oO 


transfer time and depreciable property, is deemed to — 
have been disposed of, and to have been reacquired ~ 
by the fund, at the first intervening time, for an — 


amount equal to the lesser of 


(i) the fair market value of the property at the 
transfer time, and 


(i) the greater of 
(A) its cost amount, and 


(B) the amount that the fund designates in re- : 


spect of the property in a notification to the 
Minister accompanying the election in respect 
of the qualifying exchange; 
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units of the transferee that — 
_ transferor as consideration for the disposition of the - 
__ property, and that were disposed of by the transferor 
_ within 60 days after the day that includes fe transfer 
_ time in exchange for shares of the tran ero! 
| deemed to be nil; 


. (g) if, within 60 days fe the. day that neha he. 
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(b) subject to paragraph (1), the last taxation years of 
the funds that began before the transfer time are 


_ deemed to have ended at the acquisition time, and 


their first post-exchange years are deemed to have 


~ begun — after those last taxation. “yeas 


ended; 


(0) nok depreciable dcapietts of a dnd (dither than — 
property to which subsection (5) applies and pro- 


perty to which paragraph (d) would, if this Act were 
read without reference to this paragraph, apply) is 


_ deemed to have been disposed of, and to have been 
- reacquired, by the fund at the second intervening 
time for an amount equal: to the lesser of yee 


(i ‘the ‘fair market value of the property at the 
__ depreciables disposition time, and — 


amount t to the disposing f fund 4 at tthe © dere 


ables disposition time, ac 


‘the t transfer time, in any other Cases 


the transferor’s. proceeds of aispostion of any = 
were received by the — 


transfer time, a taxpayer disposes of shares of the © 


transferor to the transferor i in exchange | for units of : 
the transferee — 


@ the taxpayer’ S ee ie distention: af the. 
shares and the cost to the taxpayer of the units are 
deemed to be equal to the cost amount to the tax- 

_ payer of the shares immediately before the trans- 
ferme, oo 


(ii) where all of the pee S ae of thet trans- 
feror have been so disposed of, for the purpose of — 
applying section 39.1 in respect of the taxpayer 
after that disposition, the transferee is deemed to — 
be the same entity as the transferor, and 


(iii) for the purpose of the definition “designated : 
beneficiary” in section 210, the units are deemed 


Division F — Special Rules in Certain Circumstances 


not to have been ae at any ane ey ey 
transferor; : _ 


Technical Notes: New subparagraph 132. 2(3)(e) (ii) oe 
in determining whether a person is a “designated beneficiary” 
(as defined in section 210 of the Act) of a trust. Under the defi- 
nition designated beneficiary, certain persons or partnerships — 
that are beneficiaries under a trust may be treated (or may 
cause trusts or partnerships of which they are beneficiaries or _ 
members to be treated) as designated beneficiaries under the © 


trust, unless the relevant interest in the trust is held all times” | 


person 1 exempt because of subsection. 149(1), of oe Act : 
tax, under Part I of we Act, on all of the oO = s taxable - 
income. 


In a qualifying exchange, a cauteal hind « trust or - mutual fund 
corporation (transferor) transfers all or su ly all of its — 
property to another mutual fund trust (transferee) and takes 
back units of the transferee. Those units are then provided by — 
the transferor to its investors in exchange for their shares or — 
units of the transferor. New subparagraph 132. 2(3)(g) (iii) eo 
sures that, in these circumstances, the transfero is treatec 
the purpose of the definition designated benelioiany as not h: 
ing held the units of the transferee. : _ 


This amendment applies for aualivine. exchanges that oe 
after 1998. A “similar La 


(h) where a a to Soe pee oe (g) ae 
would, if this Act were read without reference to 


or 146.3(1) or section oT as a consequence of the / 
qualifying exchange, the share deemed to te a 


is 60 days” after the day eo inc tr ct 
time and the time at which it is Senet of i in } accor : 
dance with paragraph (g); - 


(i) there shall be added to the amount ane a 
under the description of A in the definition “re - 
able capital gains tax on hand” in subsection 132(4) : 
in respect of the transferee for its taxation years that 
begin after the transfer time the amount, if any, “ 

which _ _ 
(i) the oe refindable bap cane ax = 
hand (within the meaning assigned by subsection © 
131(6) or 132(4), as the case may be) at the end © 
of its taxation year that includes the transfer time 


exceeds 


(ii) the transferor’s capital gains refund (within 
the meaning assigned by paragraph 131(2)(a) or 
132(1)(a), as the case may be) for that year; 


(j) no amount in respect of a non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited 
partnership loss of a fund for a taxation year that be- 
gan before the transfer time is deductible in comput- 
ing the taxable income of either of the funds for a 
taxation year that begins after the transfer time; 


(k) where the transferor is a mutual fund trust, for 
the purposes of subsections 132.1(1) and 132.1(3) to 
(5), the transferee is deemed after the transfer time to 
be the same mutual fund trust as, and a continuation 
of, the transferor; 


(1) where the transferor is a mutual fund corporation, 
(and, for greater certainty, without having any affect 


S. 132.2(4)(b)(ii)(C) 


_ on the computation of any amount determined under 
_ this Part) for the purpose of 


(i) subsection 131(4), the transferor is deemed in 

respect of any share disposed of in accordance 

__with paragraph (g) to be a mutual fund corpora- 
tion at the time of the disposition, and 


(ii) Part 1.3, the transferor’s taxation year that, if 
this Act were read without reference to this para- 
graph, would have included the transfer time is 

deemed to have dd _dungdiately before the 

: transfer time; 


ay for the purpose oe determining the hinds? capital 
gains redemptions (as defined in subsection 131(6) 
or 132(4), as the case may be), for their taxation 


years that include the transfer time, 


oO the total of the cost amounts to the transferor 

_ of all its properties at the end of the year is 

8 deemed to be the total of a ete each of 
which is ——r— - 


_ a the fansteror s proceeds of disposition of 
a property that was transferred to a transferee 
on the qualifying exchange, Or 


(B) the cost amount to the teatsferer at the 
end of the year of a property that was not 
transferred on the qualifying exchange, and 


_ Gi) the tran eree is deemed not to have acquired 
any property that was transferred to it on the 
_ qu alifying exchange; and 


: (n) except as provided in subparagraph (1)(i), the 
transferor is, notwithstanding subsections 131(8) and 
- 132(6), deemed to be neither a mutual fund corpora- 
tion nor a mutual fund trust for taxation years that 
begin after the transfer time. : 
Related Provisions: 54“superficial loss’(c) — Superficial loss rule 
does not apply to disposition under 132.2(3)(a) or (c); 132.2(4) — 
Transfer of non-depreciable prope, 132.2(5) — Transfer of deprecia- 
ble property. 


(4) Qualifying exchange. _ -non-depreciable pro- 
perty — If a transferor transfers a property, other than 
a depreciable property, to a transferee in a eens 
exchange 


(a) the transferee is deemed to have acquired the pro- 
perty at the acquisition time, and not to have ac- 
quired the property at the transfer time; 


(b) the transferor’s proceeds of disposition of the 
property and the transferee’s cost of the property are 
deemed to be the lesser of 


(i) the fair market value of the property at the 
transfer time, and 


(ii) the greatest of 


(A) the cost amount to the transferor of the 
property at the transfer time, 


(B) the amount that the funds agree on in re- 
spect of the property in their election, and 


(C) the fair market value at the transfer time 
of the consideration (other than units of the 
transferee) received by the transferor for the 
disposition of the property. 
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(5) Depreciable property — If a transferor transfers 
a depreciable property to a transferee in a qualifying 
exchange, 


(a) the transferor is deemed to have disposed of the 
property at the depreciables disposition time, and not 
to have disposed of the property at the transfer time; 


(b) the transferee is deemed to have acquired the 
property at the depreciables acquisition time, and not 
to have acquired the property at the transfer time; 


(c) the transferor’s proceeds of disposition of the 
property and the transferee’s cost of the property are 
deemed to be the lesser of 


(i) the fair market value of the property at the © 


transfer time, and 
(11) the greatest of 


(A) the lesser of its capital cost and its cost 


amount to the transferor immediately before 


the depreciables disposition time, — 


(B) the amount that the funds agree on in re- 
spect of the property in their election, and 


(C) the fair market value at the transfer time 


of the consideration (other than units of the 
transferee) received by the transferor for the 
disposition of the property; 


(d) where the capital cost of the property to the trans- 


feror exceeds the transferor’s proceeds of disposition 
of the property under paragraph (c), for the purposes 
of sections 13 and 20 and any regulations made for 
the purpose of paragraph 20(1)(a), 


(i) the property’s capital cost to the transferee is" 


deemed to be the amount that was its ee cost 
to the transferor, and 


(ii) the excess is deemed to have been allowed to _ 
the transferee in respect of the property under — 
regulations made for the purpose of paragraph | 


20(1)(a) in computing income for taxation years 
ending before the transfer time; and 


(e) where two or more depreciable properties of a : 
prescribed class are disposed of by the transferor to 


the transferee in the same qualifying exchange, para- 
graph (c) applies as if each property so disposed of 
had been separately disposed of in the order desig- 
nated by the transferor at the time of making the 
election in respect of the qualifying exchange or, if 
the transferor does not so designate any such order, 
in the order designated by the Minister. 


(6) Due date — The due date of an election referred to 
in paragraph (c) of the definition “qualifying exchange” 
in subsection (1) is 


(a) the day that is 6 months after the day that in- 
cludes the transfer time; and 


(b) on joint application by the funds, any later day 
that the Minister accepts. 


(7) Amendment or revocation of election — The 
Minister may, on joint application by the funds on or 
before the due date of an election referred to in para- 
graph (c) of the definition “qualifying exchange” in sub- 
section (1), grant permission to amend or revoke the 
election. 
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Application: The February 27, 2004 draft legislation, s. eed will amend 
s. 132.2 to read as above, applicable as follows: — 


The definition “first post-exchange year” in subsec. 132.2(1), and sub- 
secs. 132.2(2) to (5), are applicable to qualifying exchanges that occur 
after 1998. The definition “share” in subsec. 132.2(1) is applicable to 
qualifying exchanges that occur after 1998, and where it applies it is 
deemed to supersede, with respect to the qualifying exchange, the defi- 
nition “share” in 132.2(2). 


The definition “qualifying exchange” in subsec. 132.2(1) applies to 
qualifying exchanges that occur after June 1994, and where it applies it 
is deemed to supersede, with shes) ers to the qualifying Gein os the def- 
inition “qualifying exchange” in subsec. 132.2(2). ; 


Subsecs. 132.2(6) and (7) apply to qualifying exchanges that occur after 
June 1994. 


If a valid Riection referee: to in. para. (c) - the dcGnision Aouticg 
exchange” in subsec. 132.2(2) was made, the election continues to have 
the effect of having s. 132.2, as modified from time to time, eae to the 
transfer. 


If a valid election referred to in subsec. 159(4) of the Income Tax 
Amendments Act, 1997 [S.C. 1998, ¢. 19; see History to subsec. 
132.2(1)] was made in respect of a qualifying exchange, subsec. — 
132.2(1) of the Act is to be read without reference to para. 132.2(1)(p), — 
and the election is, on the application of this amendment, deemed to 
have the effect that subsec. 132.2(3), in respect of the qualifying ex- 
change, is to be read without reference to para. 132. MI: 


Technical Notes (December 20, 2002): Section 132. 2 pro- 
vides rules to allow two mutual fund trusts, or a mutual fund 
trust and a mutual fund corporation, to merge on a tax-deferred 
basis. Such a merger is referred to asa — ate EE 


In addition to intoduel ip several cabsiontive improvements to * 
the rules in section 132.2, these amendments restructure the 
provision as a whole. In general terms, the section is now or- 
ganized as follows: new subsection 132.2(1) sets out defini- 
tions that apply for the section; subsection (2) describes the or- 
der in which the events that make up a qualifying exchange are 
considered to have occurred; subsection (3) provides a set of 
general rules; subsection (4) deals with non-depreciable pro- 
perty that is transferred on the qualifying exchange; and sub- 
section (5) deals with depreciable property that is transferred. 
Subsection (6) establishes the due date for the election to treat 
a transfer as a qualifying exchange: and subsection (7) provides 
authority for the Minister of National Revenue to eee that 
election to be amended or revoked. oo. a 


Despite this restructuring, the basic principles of section 132.2 
remain unchanged, as do most aspects of its operation. The ex- 
ceptions — the areas where these amendments change the pro- 
vision substantively —- have to do with depreciable property 
that is transferred on a qualifying exchange, and with the elec- 
tion to treat a transaction as a qualifying exchange. — 


so 


Transfers of Depreciable Property 


In its current form, section 132.2 does not deal pongo 
sively with transfers of depreciable property between mutual - 
funds. In particular, the deemed timing of the transfer, in rela- 
tion to the deemed year-end of the funds, may prevent either 
fund from claiming capital cost allowance (CCA) for the last 
taxation year that began before the qualifying exchange. The 
transferor has disposed of the property two moments before the 
end of its year, and the transferee will not acquire it ‘until the 
last moment of its own year. 


To ensure that one CCA claim is aratinhic for that Yast year, 
new subsection 132.2(5) provides a special regime for qualify- 
ing exchanges that include transfers of depreciable property. A 
key aspect of these special rules is the ordering of events in 
accordance with new subsection 132.2(2). That subsection pro- 
vides that, starting with the actual (i.e., legal) transfer of pro- 
perty between a transferor fund and a transferee fund that carry 
out a qualifying exchange, the following series of t times —— 
each immediately after the previous one: 
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| Reference 


the transfer The actual transfer of the 
time _ | property between the funds | “qualifying - 
takes aie i 


2 132.2(1) 
the first in- | The Pras are eaten as. 132.2(3)(a). 
| tervening | having disposed of and re- by aie. 

time  _—| acquired non-transferred | 

: os =F property: Cother than depre- nea 
ciable property). eT ee 
132.2(4)(a); 
132.2(3)(b) 


The transferee is treated as 
having acquired transferred 
property (other than depre- 
ciable property); the funds’ — 
taxation years are treated as 
: ending. 


the acquisi- 
| tion time 


| the beginning 
of the funds’ 
first post-ex- 
change years é 


132.2(3)(b) 


| the depreci- 
ables disposi- 
| tion time 


132.26)(a) 


preciable property. 


the second The funds are treated as 

intervening having disposed of and re- 

time ._—_—__ | acquired any non-trans- 
ferred property that is 
depreciable property. 


132.28)() 


the depreci- | The transferee is deemed to 

ables acquisi- | have acquired any trans- 

os time ferred property that is de- 
| everbie property. 


As a her a sis timing, the qansaror fund sll be bene as. 


owning, | until after its first post-exchange year has begun, any 
depreciable property that is being transferred. This will ensure 
that the transfer does not prevent the transferor from deducting 
CCA in respect of property of that class, for its taxation year 
that ends at the acquisition time. The new rule also ensures that 
the transferee does not duplicate that deduction, by treating the 
transferee as having acquired the property me after its new 
taxation year has begun. 


This treatment of depreciable nropekty boat aes with most 
aspects of the restructuring of section Heese 2, to Jgeaieee eXx- 
changes that take place after Pah | 


Timing of Election 


For section 132.2 to apply to a stiller of property between 
mutual funds, the definition “qualifying exchange” currently 
requires the. funds to file their joint election in prescribed form 
with the Minister of National Revenue within six months after 
the transfer time. This timing requirement is changed to allow 
greater flexibility. The amended definition “qualifying ex- 
change” requires that the funds” election be made before the 
election’s “due date’, defined in new subsection 132.2(6) to 
mean either the day that is six months after the day that in- 
cludes the transfer time or any later day that the Minister ac- 
cepts, on joint application by the funds. An example of a case 
in which the Minister might accept such an application would 
be one in which the Minister has already decided to accept a 
late filing of the funds’ returns of income for the taxation year 
that includes the qualifying exchange. 


In certain cases, mutual funds that have elected to treat a trans- 
fer as a qualifying exchange may wish to amend, or even re- 
voke, their election. New subsection 132.2(7) allows the funds 
to do this, on joint application and with the permission of the 
Minister. 

Definitions [s. 132.2]: “acquisition time” — 132.2(2)(c); 
“amount” — 248(1); — “capital. gain” — 39(1)(a),  248(1); “cost 
amount” — 248(1); “depreciable property” — 13(21), 248(1);. “depreci- 


definition — 


| exchange” in 


132.2(5)(b) 
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ables acquisition . time” —~ 132.2(2)(g);. “depreciables _ disposition 
time” — 132.2(2)(e); “disposition” — 248(1), “farm loss” — 111(8), 
248(1); “first intervening time” — 132.2(2)(b); “first _post-exchange 
year” — 132.2(1); “funds” — 132.2(1)“qualifying exchange”; “limited 
partnership loss” — 96(2.1), 248(1); “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “mutual fund corporation” — 131(8), 248(1); 
“mutual fund _ trust” — 132(6)-(7),  132.2(1)(q) [to be_ repealed], 
132.2(3)(n) [draft], 248(1); “net capital loss”, “non-capital loss” — 
111(8), 248(1); “person”, “prescribed”, “property” — 248(1); “qualify- 
ing exchange’ — 132.2(1); “regulation” — 248(1); “restricted farm 
loss” — 31(1.1), 248(1); . “second intervening time’ — 132.2(2)(f); 
“share” — 132.2(1); “taxable income” — 248(1); “taxation year’ — 
249: “taxpayer” — 248(1); “transfer time”, “transferee”, “transferor? — 
132.20)" serene: exchange”; “undepreciated capital cost” — 13(21), 
248(1). 


Definitions [S. 132.2]: “acquisition time” — 132.2(1)(a); “cost 
amount” — 248(1); “depreciable property” — 13(21), 248(1); . “farm 
loss” — 111(8), 248(1); “limited partnership loss” — 96(2.1)(e), 248(1); 
“Minister” — 248(1); “mutual fund corporation” — 131(8), 248(1); “mu- 
, 132.2(1)(q), 248(1); “net capital loss”, 
“non-capital loss” — 111(8), 248(1); “proceeds of disposition” — 54; 
“prescribed”, “property” — 248(1);. “qualifying exchange” — 132,2(2); 
“regulation” — 248(1); “restricted farm loss” — 31, 248(1); “share” — 
132.2(2); “taxable 2(2), 248(1); “taxation year” — 
132.2(1)(b), 249; “transfer time” — 132.2(2)“qualifying exchange”; “un- 
depreciated capital cost” — 13(21), 248(1). 


Non-Resident-Owned Investment 
Corporations 


133. (1) Computation of income — In computing the 
income of a non-resident-owned investment corporation 
for a taxation year, 


(a) no deduction may be made in respect of interest on 
its bonds, debentures, securities or other indebtedness, 
and 


(b) no deduction may be made under subsection 65(1), 
and its income and taxable income shall be computed as if 


(c) the only taxable capital gains and allowable capital 
losses referred to in paragraph 3(b) were from disposi- 
tions of taxable Canadian property, 


(d) any taxable capital gain or allowable capital loss of 
the corporation were an amount equal to twice the 
amount thereof otherwise determined, and 


(e) subsection 83(2) were read without reference to 
paragraph 83(2)(b). 


Related Provisions: 104(10)— Where dividends and interest paid to 
trust for non-residents; 104(11)— Dividend received from NRO; 134 — 
NRO not a Canadian corporation ete.; 134.2 — Choice of taxation year- 
end on revocation of election to be NRO; 186.1(b) — NRO not subject to 
Part IV tax; 212(9)(a) — Dividends received by trust from NRO — no 
withholding tax; Canada-U,S. Tax Treaty:Art. XXIX:6(b) — Treaty provi- 
sions inapplicable to NRO. 


History: Para. 133(1)(c) amended by 2001, c. 17, subsec. 131(1), applica- 
ble after October 1, 1996. The para. formerly read: 


(c) the only taxable capital gains and allowable capital losses re- 
ferred to in paragraph 3(c) were taxable capital gains and allowable 
capital losses from dispositions of taxable Canadian property or pro- 
perty that would be taxable Canadian property if at no time in the 
year the corporation had been resident in Canada, 


Para. 133(1)(d) amended by the said c. 17, subsec. 131(2), to replace the 
expression “4/3 of’ with the word “twice”, applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a corpo- 
ration that includes February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the word “twice” 
shall be read as “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, 
multiplied by”. 


Regulations: 502 (annual certificate of changes of ownership of shares 
and debt). 
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(2) Non-resident-owned investment  corpora- 
tions — In computing the taxable income of a non-resi- 
dent-owned investment corporation for a taxation year, no 
deduction may be made from its income for the year, 
except 


(a) interest received in the year from other non-resi- 
dent-owned investment corporations; 


(b) taxes paid to the government of a country other 
than Canada in respect of any part of the income of the 
corporation for the year derived from sources therein; 
and 


(c) net capital losses as provided for by section 111. 
Related Provisions: 88(2)(a) — Winding-up of Canadian corporation. 


(3) Special tax rate — The tax payable under this Part 
by a corporation for a taxation year when it was a non- 
resident-owned investment corporation is an amount 
equal to 25% of its taxable income for the year. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 
157(3)(d) — Instalments payable by NRO. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned 
investment corporation as a holding corporation. 


(4) No deduction for foreign taxes — No deduction 
from the tax payable under this Part by a non-resident- 
owned investment corporation may be made under sec- 
tion 124 or in respect of taxes paid to the government of a 
country other than Canada. 

Related Provisions: 88(2)(a)(iv) — Winding-up of Canadian corpora- 


tion; 111— Losses deductible; 115 — Non-residents’ taxable income; 
133(8) — Non-resident-owned investment corporation. 


(5) [Repealed under former Act] 


(6) Allowable refund to  non-resident-owned 
investment corporations — If the return of a non- 
resident-owned investment corporation’s income for a 
taxation year has been made within 3 years from the end 
of the year, the Minister 


(a) may, on mailing the notice of assessment for the 
year, refund without application therefor its allowable 
refund for the year; and 


(b) shall, with all due dispatch, make that allowable 
refund after mailing the notice of assessment if an ap- 
plication for it has been made in writing by the corpo- 
ration within the period within which the Minister 
would be allowed under subsection 152(4) to assess 
tax payable by the corporation for the year if that sub- 
section were read without reference to paragraph 
152(4)(a). 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 

133(7) — Application to other liability; 133(7.01), (7.02) — Interest; 


134.1 — Transitional rule re elimination of NROs; 152(1) — Assessment 
of refund; 157(3) — Reduction in instalment obligations to reflect allowa- 
ble refund; 160.1 — Where excess refunded. 


History: Para. 133(6)(b) amended by 1998, c. 19, s. 160, applicable after 
April 27, 1989. Para. 133(6)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the 

notice of assessment if application therefor has been made in writ- 

ing by the corporation within the period determined under para- 

graph 152(4)(b) or (c), as the case may be, within which the Min- 

ister may reassess tax payable by the corporation for the year. 
Selected Cases [subsec. 133(6)]: The Great Atlantic & Pacific Tea 
Co. Ltd. v. R., [1979] C.T.C. 509 (SCC) (Refund not available when divi- 
dend paid prior to end of taxation year). 


(7) Application to other liability — Instead of making 
a refund that might otherwise be made under subsection 
(6), the Minister may, where the taxpayer is liable or 
about to become liable to make any payment under this 
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Act, apply the amount that would otherwise be refunded 
to that other liability and notify the taxpayer of that 
action. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 
134.1 — Transitional rule re elimination of NROs. 


(7.01) Interest on allowable refund — Where an al- 
lowable refund for a taxation year is paid to, or applied to 
a liability of, a non-resident-owned investment corpora- 
tion, the Minister shall pay or apply interest on the refund 
at the prescribed rate for the period beginning on the day 
that is the later of 


(a) the day that is 120 days after the end of the year, 
and 


(b) the day that is 30 days after the day on which the 
corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was 
filed on or before the day on or before which it was 
required to be filed, 


and ending on the day the refund is paid or applied. 


Related Provisions: 133(7.02) — Where excess interest paid; 134.1 — 
Transitional rule re elimination of NROs; 161.1 — Offset of refund inter- 
est against arrears interest. 


History: Para. 133(7.01) amended by 2003, c. 15, s. 114, applicable to 
taxation years that end after June 2003. It formerly read: 


(b) the day on which the corporation’s return of income under this 
Part for the year was filed under section 150, unless the return was 
filed on or before the day on or before which it was required to be 
filed, 


Subsec. 133(7.01) added by 1994, c. 7, Sch. VII (1993, c. 24), s. 78, ap- 
plicable to allowable refunds paid or applied with respect to taxation years 
beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(7.02) Excess interest on allowable refund — 
Where at any particular time interest has been paid to, or 
applied to a liability of, a corporation under subsection 
(7.01) in respect of an allowable refund and it is deter- 
mined at a subsequent time that the allowable refund was 
less than that in respect of which interest was so paid or 
applied, 
(a) the amount by which the interest that was so paid 
or applied exceeds the interest, if any, computed in re- 
spect of the amount that is determined at the subse- 
quent time to be the allowable refund shall be deemed 
to be an amount (in this subsection referred to as the 
“amount payable”) that became payable under this 
Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General 
interest at the prescribed rate on the amount payable, 
computed from the particular time to the day of pay- 
ment; and 


(c) the Minister may at any time assess the corporation 
in respect of the amount payable and, where the Min- 
ister makes such an assessment, the provisions of Di- 
visions I and J apply, with such modifications as the 
circumstances require, in respect of the assessment as 
though it had been made under section 152. 

Related Provisions: 20(1)(11) — Deduction on repayment of interest; 

161.1 — Offset of refund interest against arrears interest; 221.1 — Appli- 


cation of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


History: Subsec. 133(7.02) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 78, applicable to allowable refunds paid or applied with respect to taxa- 
tion years beginning after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(7.1) Election re capital gains dividend — Where at 
any particular time after 1971 a dividend has become pay- 
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able by a non-resident-owned investment corporation to 
shareholders of any class of shares of its capital stock, if 
the corporation so elects in respect of the full amount of 
the dividend, in prescribed manner and prescribed form 
and at or before the particular time or the first day on 
which any part of the dividend was paid if that day is ear- 
lier than the particular time, the following rules apply: 


(a) the dividend shall be deemed to be a capital gains 
dividend to the extent that it does not exceed the cor- 
poration’s capital gains dividend account immediately 
before the particular time; and 


(b) any amount received by another non-resident- 
owned investment corporation in a taxation year as, on 
account or in lieu of payment of, or in satisfaction of 
the capital gains dividend shall not be included in 
computing its income for the year. 


Related Provisions: 83(2) — Capital dividends; 84(7) — When divi- 
dend payable; 88(2)(b)(1) — Winding-up of Canadian corporation; 
133(7.2) — Simultaneous dividends; 133(7.3) — Application of subsecs. 
131(1.1)-(1.4); 133(8) — Canadian property; 133(8) — Capital gains div- 
idend account; 133(8) — Taxable dividend; 134.1 — Transitional rule re 
elimination of NROs; 212(2) — No withholding tax on capital gains divi- 
dends paid to non-residents. 


Regulations: 2105 (prescribed manner of making election). 
Interpretation Bulletins: IT-149R4: Winding-up dividend. 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income; T2063: Election in respect of a capital gains dividend under 
subsection 133(7.1). 


(7.2) Simultaneous dividends — Where a dividend 
becomes payable at the same time on more than one class 
of shares of the capital stock of a non-resident-owned in- 
vestment corporation, for the purposes of subsection 
(7.1), the dividend on any such class of shares shall be 
deemed to become payable at a different time than the 
dividend on the other class or classes of shares and to be- 
come payable in the order designated 


(a) by the corporation on or before the day on or 
before which the election described in subsection (7.1) 
is required to be filed; or 


(b) in any other case, by the Minister. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 
89(3) — Simultaneous dividends. 


(7.3) Application of subsecs. 131(1.1) to (1.4) — 
Where at any particular time a non-resident-owned in- 
vestment corporation paid a dividend to its shareholders 
and subsection (7.1) would have applied to the dividend 
except that the corporation did not make an election under 
that subsection on or before the day on or before which it 
was required by that subsection to be made, subsections 
131(1.1) to (1.4) apply with such modifications as the cir- 
cumstances require. 


(8) Definitions — In this section, 


“allowable refund” of a non-resident-owned investment 
corporation for a taxation year means the total of amounts 
each of which is an amount in respect of a taxable divi- 
dend paid by the corporation in the year on a share of its 
capital stock, determined by the formula 


Ag «¢ 
B 


where 


A is the corporation’s allowable refundable tax on hand 
immediately before the dividend was paid, 


S. 133(8) cap 


B. is the greater of the amount of the dividend so paid 
and the corporation’s cumulative taxable income im- 
mediately before the dividend was paid, and 


C is the amount of the dividend so paid; 


‘*‘Canadian property” means 
(a) taxable Canadian property, and 


(b) any other property not being foreign property 
within the meaning assigned by section 206; 
History: Para. (a) of the definition “Canadian property” in subsec. 133(8) 


amended by 2001, c. 17, subsec. 131(3), applicable after October 1, 1996. 
The para. formerly read: 


(a) property of a corporation that would be taxable Canadian pro- 
perty if at no time in the year the corporation had been resident in 
Canada, and 


“capital gains dividend account” of a non-resident- 
owned investment corporation at any particular time 
means the amount determined by the formula 


| A-B 
where 


A is the total of the following amounts in respect of the 
period commencing January 1, 1972 and ending im- 
mediately after the corporation’s last taxation year 
ending before the particular time: 


(a) the corporation’s capital gains for taxation 
years ending in the period from dispositions in the 
period of Canadian property or shares of another 
non-resident-owned investment corporation, and 


(b) amounts received by the corporation in the pe- 
riod as, on account or in lieu of payment of, or in 
satisfaction of capital gains dividends from other 
non-resident-owned investment corporations, and 


B is the total of the following amounts in respect of the 
period referred to in the description of A: 


(a) the corporation’s capital losses for taxation 
years ending in the period from dispositions in the 
period of Canadian property or shares of another 
non-resident-owned investment corporation, 


(b) all capital gains dividends that became payable 
by the corporation before the particular time, and 


(c) the amount determined by the formula 


0.25 x (M —N) 
where 


M is the total of the corporation’s capital gains for 
taxation years ending in the period from dispo- 
sitions in the period of taxable Canadian pro- 
perty, and 


N is the total of the corporation’s capital losses for 
the taxation years ending in the period from dis- 
positions in the period of property of the kinds 
referred to in the description of M; 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 
134.1 — Transitional rule re elimination of NROs; 257 — Formula 
amounts cannot calculate to less than zero. 


History: The description of M in para. (c) of the description of B in the 
definition “capital gains dividend account” in subsec. 133(8) amended by 
2001, c. 17, subsec. 131(4), applicable after October 1, 1996. The descrip- 
tion formerly read: 

Mis the total of the corporation’s capital gains for taxation years 
ending in the period from dispositions in the period of taxable 
Canadian property or property that would be taxable Canadian 
property if at no time in the period the corporation had been 
resident in Canada, and 
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‘increase in capital’ in respect of a corporation means a 
transaction (other than a transaction carried out pursuant 
to an agreement in writing made before February 28, 
2000, referred to in this definition as a “specified transac- 
tion”) in the course of which the corporation issues addi- 
tional shares of its capital stock or incurs indebtedness, if 
the transaction has the effect of increasing the total of 


(a) the corporation’s liabilities, and 


(b) the fair market value of all the shares of its capital 
stock 


to an amount that is substantially greater than that total 
would have been on February 27, 2000 if all specified 
transactions had been carried out immediately before that 
day; 

History: The definition “increase in capital” added to subsec. 133(8) by 
2001, c. 17, subsec. 131(6), applicable after February 27, 2000. 


‘“‘non-resident-owned investment corporation” means a 
corporation incorporated in Canada that, throughout the 
whole of the period commencing on the later of June 18, 
1971 and the day on which it was incorporated and end- 
ing on the last day of the taxation year in respect of which 
the expression is being applied, complied with the follow- 
ing conditions: 

(a) all of its issued shares and all of its bonds, deben- 

tures and other funded indebtedness were 


(i) beneficially owned by non-resident persons 
(other than any foreign affiliate of a taxpayer resi- 
dent in Canada), 


(11) owned by trustees for the benefit of non-resi- 
dent persons or their unborn issue, or 


(i111) owned by a non-resident-owned investment 
corporation, all of the issued shares of which and 
all of the bonds, debentures and other funded in- 
debtedness of which were beneficially owned by 
non-resident persons or owned by trustees for the 
benefit of non-resident persons or their unborn is- 
sue, or by two or more such corporations, 


(b) its income for each taxation year ending in the pe- 
riod was derived from 


(1) ownership of, or trading or dealing in, bonds, 
shares, debentures, mortgages, hypothecary claims, 
bills, notes or other similar property or any interest 
therein, 


(11) lending money with or without security, 


(111) rents, hire of chattels, charterparty fees or re- 
munerations, annuities, royalties, interest or 
dividends, 


(iv) estates or trusts, or 

(v) disposition of capital property, 
(c) not more than 10% of its gross revenue for each 
taxation year ending in the period was derived from 


rents, hire of chattels, charterparty fees or charterparty 
remunerations, 


(d) its principal business in each taxation year ending 
in the period was not 


(i) the making of loans, or 


(11) trading or dealing in bonds, shares, debentures, 
mortgages, hypothecary claims, bills, notes or 
other similar property or any interest therein, 


(e) it has, on or before the earlier of February 27, 2000 
and the day that is 90 days after the beginning of its 
first taxation year that begins after 1971, elected in 
prescribed manner to be taxed under this section, and 
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(f) it has not, before the end of the last taxation year in 
the period, revoked in prescribed manner its election, 


except that 


(g) a new corporation (within the meaning assigned by 
section 87) formed as a result of an amalgamation af- 
ter June 18, 1971 of two or more predecessor corpora- 
tions is not a non-resident-owned investment corpora- 
tion unless each of the predecessor corporations was, 
immediately before the amalgamation, a non-resident- 
owned investment corporation, 


(h) where a corporation is a new corperinon described 
in paragraph (g), and each of the predecessor corpora- 
tions elected in a timely manner under paragraph (e), 
paragraph (e) shall be read, in its application to the 
new corporation, without reference to the words “‘the 
earlier of February 27, 2000 and”, and 


(1) subject to section 134.1, a corporation is not a non- 
resident-owned investment corporation in any taxation 
year that ends after the earlier of, 


(1) the first time, if any, after February 27, 2000 at 
which the corporation effects an increase in capital, 
and 


(ii) the corporation’s last taxation year that begins 
before 2003; 


Related Provisions: 108(1) — “excluded property”; 134.1 — Election 
to remain NRO for one more year for certain purposes; 134.2 — Choice of 
taxation year-end on revocation of election to be NRO; 248(1)*non-resi-* 
dent-owned investment corporation” — Definition applies to entire Act. 


History: The portion of the definition “non-resident-owned investment 
corporation” in subsec. 133(8) after para. (d) amended by 2001, c. 17, sub- 
sec. 131(5), applicable after February 27, 2000. The portion formerly read: 


(e) it has, not later than 90 days after the commencement of its 
first taxation year commencing after 1971, elected in prescribed 
manner to be taxed under this section, and 


(f) it has not, before the end of the last taxation year in the pe- 
riod, revoked in prescribed manner the election so made by it, 


except that in no case shall a new corporation (within the meaning 
assigned by section 87) formed as a result of an amalgamation after 
June 18, 1971 of two or more predecessor corporations be regarded 
as a non-resident-owned investment corporation unless each of the 
predecessor corporations was, immediately before the amalgama- 
tion, a non-resident-owned investment corporation; 


Subpara. (b)(i) of the definition amended by the said c. 17, subsec. ZA ys 
in force June 14, 2001. The subpara. formerly read: 


(i) ownership of or trading or dealing in bonds, shares, debentures, 
mortgages, bills, notes or other similar property or any interest 
therein, 


Subpara. (d)(ii) of the definition amended by the said c. 17, subsec. 
215(2), to add the words “hypothecary claims’, in force June 14, 2001. 


Regulations: 500, 501 (prescribed manner of making and revoking 
election). 


.T. Application Rules: 59(2) (application of conditions in para. (a) 
during 1972-75). 


Interpretation Bulletins: IT-290: NRO investment corporations — 
meaning of principal business (archived); IT-465R: Non-resident benefi- 
ciaries of trusts. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned 
investment corporation as a holding corporation. 


“taxable dividend” does not include a capital gains 
dividend. 


Selected Cases [subsec. 133(8)]: Banner Pharmacaps NRO Ltd. v. 
R., [2003] 3 C.T.C. 2022 (TCC) (NRO status remained where no revoca- 
tion of election). 


(9) Definitions — In the definition “allowable refund” 
in subsection (8), 
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“allowable refundable tax on hand” of a corporation at 
any particular time means the amount determined by the 
formula 


(A+B+C)—(D+E+F) 
where 


A. is the total of all amounts each of which is an amount 
in respect of any taxation year commencing after 1971 
and ending before the particular time, equal to the tax 
under this Part payable by the corporation for the year, 


Bis an amount equal to 15% of the amount determined 
for B in the definition “cumulative taxable income” in 
this subsection in respect of the corporation, 


C where the corporation’s 1972 taxation year com- 
menced before 1972, is an amount equal to 10% of the 
amount that would be determined for C in the defini- 
tion “cumulative taxable income” in this subsection if 
the reference in the description of C in that definition 
to “the 1972 taxation year or any taxation year com- 
mencing after 1971 and ending before the particular 
time” were read as a reference to “the 1972 taxation 
year’, 


D is the total of all amounts each of which is an amount, 
in respect of the 1972 taxation year or any taxation 
year commencing after 1971 and ending before the 
particular time, determined by the formula 


0.25 x [L-(M+N)] 
where 


L is the total of the corporation’s taxable capital 
gains for the year from dispositions after 1971 of 
property described in paragraph (1)(c), computed 
in accordance with the assumption set out in para- 
graph (1)(d), 

M is the total of the corporation’s allowable capital 
losses for the year from dispositions after 1971 of 
property described in paragraph (1)(c), computed 
in accordance with the same assumption, and 


N_ is the amount deductible from the corporation’s in- 
come for the year by virtue of paragraph (2)(c), 


E is the total of all amounts each of which is an amount 
equal to '/; of any amount paid or credited by the cor- 
poration after the commencement of its 1972 taxation 
year and before the particular time, as, on account or 
in lieu of payment of, or in satisfaction of interest, and 


F is the total of all amounts each of which is an amount 
in respect of any taxable dividend paid by the corpora- 
tion on a share of its capital stock before the particular 
time and after the commencement of its first taxation 
year commencing after 1971, equal to the amount in 
respect of the dividend determined under the defini- 
tion “allowable refund” in subsection (8); 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 

87(2)(cc) — Amalgamation — non-resident-owned investment corpora- 


tion; 134.1 — Transitional rule re elimination of NROs; 257 — Formula 
amounts cannot calculate to less than zero. 


“cumulative taxable income” of a corporation at any 
particular time means the amount determined by the 
formula 


(A + B)—-(C+D+E) 
where 


A is the total of the corporation’s taxable incomes for 
taxation years commencing after 1971 and ending 
before the particular time, 
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B where the corporation’s 1972 taxation year com- 
menced before 1972, is the amount determined by the 
formula 


L-—(M+N) 
where 


L is the corporation’s taxable income for its 1972 
taxation year, 


M is the total of all amounts received by the corpora- 
tion as described in paragraph 196(4)(b), and 


N is the lesser of the amount determined under para- 
graph 196(4)(e) in respect of the corporation and 
the amount, if any, by which the total of amounts 

determined under paragraphs 196(4)(d) to (f) in re- 

spect of the corporation exceeds the total of 
amounts determined under paragraphs 196(4)(a) to 
(c) in respect of the corporation, 


C is the total of all amounts each of which is an amount, 
in respect of the 1972 taxation year or any taxation 
year commencing after 1971 and ending before the 
particular time, determined by the formula 


P—(Q+R) 
where 


P is the total of the corporation’s taxable capital 
gains for the year from dispositions after 1971 of 
property described in paragraph (1)(c), computed 
in accordance with the assumption set out in para- 
graph (1)(d), 

Q is the total of the corporation’s allowable capital 
losses for the year from dispositions after 1971 of 
property described in paragraph (1)(c), computed 
in accordance with the same assumption, and 


R_ is the amount deductible from the corporation’s in- 
come for the year by virtue of paragraph (2)(c), 


D is the total of all amounts each of which is an amount 
equal to “/3 of any amount paid or credited by the cor- 
poration, after the commencement of its 1972 taxation 
year and before the particular time, as, on account or 
in lieu of payment of, or in satisfaction of interest, and 


E is the total of all amounts each of which is the amount 
of any taxable dividend paid by the corporation on a 
share of its capital stock before the particular time and 
after the commencement of its first taxation year com- 
mencing after 1971. 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 

157(3) — Private, mutual and non-resident-owned investment corporation; 

134.1 — Transitional rule re elimination of NROs; 257 — Formula 

amounts cannot calculate to less than zero. 


Selected Cases [subsec. 133(9)]: The Great Atlantic & Pacific Tea 
Co. Ltd. v. R., [1979] C.T.C. 509 (SCC) (Refund not available when divi- 
dend paid prior to end of taxation year). 


Definitions [S. 133]: “allowable capital loss” — 38(b), 248(1); ‘“‘allowa- 
ble refund” — 133(8); “allowable refundable tax on hand” — 133(9); 
“amount”, “annuity”, “assessment” — 248(1); “Canada” — 255; ‘‘Cana- 
dian property” — 133(8); “capital gain” — 39(1)(a), 248(1); “capital gains 
dividend” — 133(7.1); “capital gains dividend account” — 133(8); “capi- 
tal loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “class”, 
“class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 


35(1); “cumulative taxable income” — 133(9); “dividend” — 248(1); “‘es- 
tate” — 104(1), 248(1); “foreign affiliate” — 95(1), 248(1); “gross reve- 
nue” — 248(1); “incorporated in Canada” — 248(1)‘corporation incorpo- 
rated in Canada”; “increase in capital’ — 133(8); “Minister” — 248(1); 
“net capital loss” — 111(8), 248(1); “non-resident” — 248(1); “non-resi- 
dent-owned investment corporation” — 133(8), 248(1); “payable” — 
84(7); “person”, “prescribed” — 248(1); “prescribed rate’ — Reg. 4301; 
“resident in Canada’ — 250; “share”, “shareholder” — 248(1); “taxable 


Canadian property” — 248(1); “taxable capital gain’ — 38(a), 248(1); 
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“taxable dividend’ — 133(8), 89(1), 248(1); 
248(1); “taxation year” — 249; “taxpayer’ — 248(1); 
248(1), (3); “writing” — Interpretation Act 35(1). 
Regulations [s. 133]: 500-502 (prescribed manner of making and re- 
voking elections; certified statement required with annual return). 


“taxable income” — 2(2), 
“trust” — 104(1), 


134. Non-resident-owned corporation not a 
Canadian corporation, etc. — Notwithstanding any 
other provision of this Act, a non-resident-owned invest- 
ment corporation that would, but for this section, be a Ca- 
nadian corporation, taxable Canadian corporation or pri- 
vate corporation shall be deemed not to be a Canadian 
corporation, taxable Canadian corporation or private cor- 
poration, as the case may be, except for the purposes of 
section 87, subsection 88(2) and sections 212.1 and 219. 
Definitions [s. 134]: “Canadian corporation” — 89(1), 248(1); “non- 
resident-owned investment corporation” — 133(8), 248(1); “private cor- 
poration”, “taxable Canadian corporation” — 89(1), 248(1). 


134.1 (1) NRO — transition — This section applies to 
a corporation that 


(a) was a non-resident-owned investment corporation 
in a taxation year; 


(b) is not a non-resident-owned investment corpora- 
tion in the following taxation year (in this section re- 
ferred to as the corporation’s “first non-NRO year’); 
and 


(c) elects in writing filed with the Minister on or 
before the corporation’s filing-due date for its first 
non-NRO year to have this section apply. 


(2) Application — A corporation to which this section 
applies is deemed to be a non-resident-owned investment 
corporation in its first non-NRO year for the purposes of 
applying, in respect of dividends paid on shares of its cap- 
ital stock in its first non-NRO year to a non-resident per- 
son or a non-resident-owned investment corporation, sub- 
sections 133(6) to (9) (other than the definition “non- 
resident-owned investment corporation” in subsection 
133(8)) and section 212 and any tax treaty. 


Proposed Amendment — 134.1(2) — 


(2) Application — For the purposes of appa, sub- 
sections 104(10) and (11) and 133(6) to (9) (other than 
the definition “non-resident-owned investment corpora- 
tion” in subsection 133(8)), section 212 and any tax 
treaty, a corporation described in subsection (1) is 
deemed to be a non-resident-owned investment corpora-_ 
tion in its first non-NRO year in respect of dividends 
paid in that year on shares of its capital stock to a non- 
resident person, to a trust for the benefit of non-resident 


persons or their unborn issue or to a non-resident-owned 


investment corporation. 

Application: The February 27, 2004 draft legislation, s. 73, will amend 
subsec. 134.1(2) to read as above, applicable to a corporation that ceases — 
to be a non-resident-owned investment corporation because of a transac- © 
tion or event that occurs, or a circumstance that arises, in a taxation year 
of the corporation that ends after February 27, 2000. 


Technical Notes: Section 134.1 was enacted, along with 
section 134.2, in 2001 to provide transitional relief for corpora- 
tions that cease to be non-resident owned investment corpora- - 
tions (NROs). The essence of the relief provided in section 
134.1 is to allow such a corporation to recover refundable tax 
by paying a dividend in its “first non-NRO year’. In its current 
form, the section applies only in respect of dividends paid to a 
non-resident person or another NRO. There is, however, an- 
other kind of shareholder to whom an NRO may pay a divi- 
dend in respect of which it is appropriate to apply the sec- 
tion — a trust for the benefit of non-resident persons or their 
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unborn issue. Since such a trust could, under the rules that have 
governed NROs themselves, have held the shares and debt of 
an NRO, a dividend to the trust ought to support a refund of the 
former NRO’s refundable tax. Subsection 134.1(2) is therefore 
amended to include such dividends within the section’s scope. 


In addition, subsections 104(10) and (11) are added to the list 
of provisions in subsection 134.1(2) for which a former NRO is 
deemed to be an NRO during its first non-NRO year. Prior to 
the repeal of the NRO system, a trust that received a dividend 
from an NRO and that did not in turn distribute the amount of 
the dividend to its non-resident beneficiaries was entitled to de- 
duct that amount from the trust’s income under subsection. 
104( 10). Subsection 104(1 1) then deemed the amount deducted 
beneican. with the result that Part XI withholding tax 
would typically be payable. These two subsections are included 
in subsection 134.1(2) in order to allow a trust to benefit from 
these provisions in the year it receives the final Bayinral, of div- 
idends from the former NRO. - 


Letter from Bent of Finance, November 1, 2001: 
Dear [xxx]: : 


Thank you for your lees dated Gétonet 2, 2001 in which you 
request that we consider recommending an amendment to sec- 
tion 134.1 of the Income Tax Act, a relieving measure relating 
to the phase-out of non-resident-owned investment corpora- 
tions (NROs). Section 134.1 treats a corporation that has 
ceased to be an NRO as an NRO during its first non-NRO year, 
so that it can claim a refund of the 25% tax paid while an NRO. 
The refund is based on dividends paid by the corporation dur- 
ing its first non-NRO year to a non- sans de pe or another . 
NRO. _ 


Your concern is that the relieving effect of section 134.1 is too 
narrow, given that the Jncome Tax Act contemplates that an 
NRO can be structured so that all of its shares are owned by a 
trust resident in Canada for the benefit of non-resident persons. 
In such a case, the NRO would pay dividends in its first non- 
NRO year to the trust, which would then allocate the dividends 
to the non-resident beneficiaries, but because the trust is resi- 
dent in Canada the relief prowided uy section. £08 - ‘would not 
be available. 


We have reviewed your ere und Ican conten that the de- 
nial of the section 134.1 relief to a trust under the conditions 
you have described is unintended in policy terms. We are 
therefore prepared to recommend an amendment to the Income 
Tax Act that would allow an NRO to claim the relief available 
under section 134.1, where a Canadian-resident trust owns all — 
of the shares of an NRO for the benefit of non-resident persons. 
We intend to recommend that this change be brought forward 
in a package of technical amendments at an early opportunity, 
and that the amendment have effect for thes same time ie penod as 
section 134.1 of the Act. 


While I cannot offer any assurances that our recommendation 
in this matter will be accepted, I hope our statement of intent in 
this letter will be helpful in responding to eos concern. - 


Thank you again for writing. © 
Yours sincerely, 


Brian Ernewein, Director, Tax Lesislationg Division, Tax 
Policy Branch 


History: S. 134.1 added by 2001, c. 17, s. 132, applicable to a corporation 
that ceases to be a non-resident-owned investment corporation because of 
a transaction or event that occurs, or a circumstance that arises, in a taxa- 
tion year of the corporation that ends after February 27, 2000. An election 
under para. 134.1(1)(c) is deemed to have been made in a timely manner if 
it is made on or before the electing corporation’s filing-due date for its 
first taxation year that ends after June 14, 2001. 


Definitions [s. 134.1]: “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “filing-due-date” — 248(1); “first non-NRO 
year’ — 134.1(1)(b); “Minister”, “non-resident” — 248(1); “non-resident- 
owned investment corporation” — 133(8), 248(1); “person” — 248(1); 
“revocation time” — 134.2(1)(a); “share”, “tax treaty” —248(1); “taxa- 
tion year” — 249; “trust” — 104(1), 248(1), (3); “writing” — Interpreta- 
tion Act 35(1). 
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134.2 (1) Revocation — This section applies to a corpo- 
ration that 


(a) revokes at any time (in this section described as the 
“revocation time”) its election to be taxed under sec- 
tion 133; 


(b) elects to have this section apply, by filing an elec- 
tion in writing with the Minister on or before the cor- 
poration’s filing-due date for the taxation year of the 
corporation (in this section referred to as the “revoca- 
tion year”) that would have included the revocation 
time if the corporation had not so elected; and 


(c) specifies in the election a time (in this section re- 
ferred to as the “elected time’’) that is in the revocation 
year and is not after the revocation time. 


(2) Consequences — Where this section applies to a 
corporation, 


(a) the corporation’s taxation year that would have in- 
cluded the elected time, if the corporation had not 
elected to have this section apply, is deemed to end 
immediately before the elected time; 


(b) a new taxation year of the corporation is deemed to 
begin at the elected time; and 


(c) notwithstanding paragraph (f) of the definition 
“non-resident-owned investment corporation” in sub- 
section 133(8), the corporation is deemed to be a non- 
resident-owned investment corporation for the period 
that begins at the beginning of the revocation year and 
ends immediately before the elected time. 

History: S. 134.2 added by 2001, c. 17, s. 132, applicable to revocations 

made after February 27, 2000. An election under para. 134.2(1)(b) is 

deemed to have been made in a timely manner if it is made on or before 


the electing corporation’s filing-due date for its first taxation year that 
ends after June 14, 2001. 


Definitions [s. 134.2]: 
35(1); 
248(1); 


“corporation” — 248(1), Interpretation Act 
“elected time” — 134.2(1)(c); “filing-due date”, “Minister” — 
“non-resident-owned investment corporation” — 133(8), 248(1); 
| ; “revocation year’ — 134.2(1)(b); “taxa- 
tion year” — 249; “writing” — Interpretation Act 35(1). 


Patronage Dividends 


135. (1) Deduction in computing income — Not- 
withstanding anything in this Part, there may be deducted, 
in computing the income of a taxpayer for a taxation year, 
the total of the payments made, pursuant to allocations in 
proportion to patronage, by the taxpayer 


(a) within the year or within 12 months thereafter to 
the taxpayer’s customers of the year; and 


(b) within the year or within 12 months thereafter to 
the taxpayer’s customers of a previous year, the de- 
duction of which from income of a previous taxation 
year was not permitted. 


Proposed Amendment — 135(1) 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Patronage Dividends 


(21) That section 135 of the Act be amended to prevent persons, 
other than co-operatives and credit unions, from deducting pa- 
tronage dividends paid after March 22, 2004 to non-arm’s length 
persons. 


Federal budget, Supplementary Information, March 23, 
2004: Patronage Dividends 


Co-operatives and many credit unions regularly distribute earn- 
ings to their members or customers in the form of patronage divi- 
dends — amounts computed at a rate in proportion to the amount 


- Selected Cases [subsec. 135(1)]: R. v. Consumers’ 
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of business done with the member or customer. The Income Tax 
Act allows a corporation or other person that pays patronage divi- 
dends to deduct the payments in computing income. Patronage 
dividends received by a customer or member, with the exception 
of those with respect to certain consumer goods or services, are 
included in computing the recipient’s income. Ordinary taxable 
dividends, on the other hand, are not deductible by the payor 
corporation. 


Under certain On ae, the current system could allow enti- 
ties that are neither co-operatives nor credit unions to use pa- 
tronage dividends in ways that erode the Canadian tax base. For 
example, a patronage dividend could be paid by a wholly-owned 
Canadian subsidiary to its U.S. parent company, with the in- 
tended result that all of the subsidiary’s tax liability is eliminated, 
and the only tax applicable is non-resident withholding tax. 


While the general anti-avoidance rule may address some of these 
cases, the budget proposes to amend the Income Tax Act to pre- 
vent persons, other than co-operatives and credit unions, from 
deducting patronage dividends paid after March 22, 2004, to 
non-arm’s length persons. This amendment will prevent unin- 
tended application of the patronage dividend provisions. 


Related Provisions: 20(1)(u) — Deduction from income for amount 
allowed under 135(1); 87(2)(g.5) — Amalgamation — continuing corpo- 
ration; 135(2) — Limitation — non-member customers; 135(4) — Defini- 
tions; 136 — Cooperative deemed not to be private corporation; 157(2) — 
Exemption from instalment obligations where taxable income not over 
$10,000; 181.2(3)(j) — Large corporations tax — deduction from capital; 
212(1)(g) — Non-resident. withholding tax. 

Co-operative 
Refineries Ltd., [1987] 2 C.T.C. 204 (FCA) (Deduction of patronage divi- 
dends allowed even though payments not made to all customers); 
Interprovincial Co-operative Ltd. v. R., [1987] 1 C.T.C. 222 (FCTD) (Dif- 
ferent billing procedures did not affect right to deduction by cooperative); 
Sedgewick Co-operative Association Ltd. vy. R., [1984] C.T.C. 14 (FCTD) 
(Capital gain. added to business income for calculation of patronage 
dividends). 


Regulations: 218 (information return). 
Interpretation Bulletins: See list at end of s. 135. 


Forms: T2 SCH 16: Patronage dividend deduction. 


(2) Limitation where non-member customer — 
Notwithstanding subsection (1), if the taxpayer has not 
made allocations in proportion to patronage in respect of 
all the taxpayer’s customers of the year at the same rate, 
with appropriate differences for different types or classes 
of goods, products or services, or classes, grades or quali- 
ties thereof, the amount that may be deducted under sub- 
section (1) is an amount equal to the lesser of 


(a) the total of the payments mentioned in that subsec- 
tion, and 


(b) the total of 


(i) the part of the income of the taxpayer for the 
year attributable to business done with members, 
and 


(11) the allocations in proportion to patronage made 
to non-member customers of the year. 


Related Provisions: 87(2)(g.5) — Amalgamation — continuing corpo- 
ration; 135(2.1) — Carryforward. 


Interpretation Bulletins: See list at end of s, 135. 


(2.1) Deduction carried over — Where, in a taxation 
year ending after 1985, all or a portion of a payment made 
by a taxpayer pursuant to an allocation in proportion to 
patronage to the taxpayer’s customers who are members 
is not deductible in computing the taxpayer’s income for 
the year because of the application of subsection (2) (in 
this subsection referred to as the “undeducted amount’), 
there may be deducted in computing the taxpayer’s in- 
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come for a subsequent taxation year, an amount equal to 
the lesser of 


(a) the undeducted amount, except to the extent that 
that amount was deducted in computing the taxpayer’s 
income for any preceding taxation year, and 


(b) the amount, if any, by which 


(1) the taxpayer’s income for the subsequent taxa- 
tion year (computed without reference to this sub- 
section) attributable to business done with the tax- 
payer’s customers of that year who are members 


exceeds 


(i1) the amount deducted in computing the tax- 
payer’s income for the subsequent taxation year by 
virtue of subsection (1) in respect of payments 
made by the taxpayer pursuant to allocations in 
proportion to patronage to the taxpayer’s customers 
of that year who are members. 

Related Provisions: 

corporation. 


Interpretation Bulletins: See list at end of s. 135. 


87(2)(g.5) — Amalgamation — continuing 


(3) Amount to be deducted or withheld from 
payment to customer — Where at any particular time 
in a calendar year and after 1971 a payment pursuant to 
an allocation in proportion to patronage is made by a tax- 
payer to a person who is resident in Canada and is not 
exempt from tax under section 149, the taxpayer shall, 
notwithstanding any agreement or any law to the con- 
trary, deduct or withhold therefrom an amount equal to 
15% of the lesser of the amount of the payment and the 
amount, if any, by which 


(a) the total of the amount of the payment and the 
amounts of all other payments pursuant to allocations 
in proportion to patronage made by the taxpayer to 
that person in the calendar year and before the particu- 
lar time 


exceeds 
(b) $100, 


and forthwith remit that amount to the Receiver General 
on behalf of that person on account of that person’s tax 
under this Part. 

Related Provisions: 87(2)(g.5) — Amalgamation — continuing corpo- 
ration; 127(6)—Investment tax credit of cooperative corporation; 
135(2) — Limitation — non-member customers; 135(6)— Amount of 
payment to customers; 227(1), (4), (5), (8.3), (8.4), (9), (9.2), (9.4), (11), 
(12), (13)— Witholding taxes—administration and enforcement; 
227.1 — Liability of directors. 


Interpretation Bulletins: See list at end of s. 135. 


Forms: T2 SCH 16: Patronage dividend deduction; T4A: Statement of 
pension, retirement, annuity, and other income; RC4157(E): Employers’ 
Guide: Filing the T4A Slip and Summary Form. 


(4) Definitions — For the purposes of this section, 


“allocation in proportion to patronage” for a taxation 
year means an amount credited by a taxpayer to a cus- 
tomer of that year on terms that the customer is entitled to 
or will receive payment thereof, computed at a rate in re- 
lation to the quantity, quality or value of the goods or 
products acquired, marketed, handled, dealt in or sold, or 
services rendered by the taxpayer from, on behalf of or to 
the customer, whether as principal or as agent of the cus- 
tomer or otherwise, with appropriate differences in the 
rate for different classes, grades or qualities thereof, if 


(a) the amount was credited 


(1) within the year or within 12 months thereafter, 
and 
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(ii) at the same rate in relation to quantity, quality 
or value aforesaid as the rate at which amounts 
were similarly credited to all other customers of 
that year who were members or to all other cus- 
tomers of that year, as the case may be, with appro- 
priate differences aforesaid for different classes, 
grades or qualities, and 


(b) the prospect that amounts would be so credited 
was held out by the taxpayer to the taxpayer’s custom- 
ers of that year who were members or non-member 
customers of that year, as the case may be; 


Related Provisions: 135(1) — Deduction for allocations; 212(1)(g) — 
Withholding tax on allocations to non-residents. 


“consumer goods or services” means goods or services 
the cost of which was not deductible by the taxpayer in 
computing the income from a business or property; 


‘customer’ means a customer of a taxpayer and includes 
a person who sells or delivers goods or products to the 
taxpayer, or for whom the taxpayer renders services; 


“income of the taxpayer attributable to business done 
with members” of any taxation year means that propor- 
tion of the income of the taxpayer for the year (before 
making any deduction under this section) that the value of 
the goods or products acquired, marketed, handled, dealt 
in or sold or services rendered by the taxpayer from, on 
behalf of, or for members, is of the total value of goods or 
products acquired, marketed, handled, dealt in or sold or 
services rendered by the taxpayer from, on behalf of, or 
for all customers during the year; 


‘‘member” means.a person who is entitled as a member 
or shareholder to full voting rights in the conduct of the 
affairs of the taxpayer (being a corporation) or of a corpo- 
ration of which the taxpayer is a subsidiary wholly-owned 
corporation; 


‘non-member customer’ means a customer who is not a 
member; 


“payment” includes 


(a) the issue of a certificate of indebtedness or shares 
of the taxpayer or of a corporation of which the tax- 
payer is a subsidiary wholly-owned corporation if the 
taxpayer or that corporation has in the year or within 
12 months thereafter disbursed an amount of money 
equal to the total face value of all certificates or shares 
so issued in the course of redeeming or purchasing 
certificates of indebtedness or shares of the taxpayer 
or that corporation previously issued, 


(b) the application by the taxpayer of an amount to a 
member’s liability to the taxpayer (including, without 
restricting the generality of the foregoing, an amount 
applied in fulfilment of an obligation of the member to 
make a loan to the taxpayer and an amount applied on 
account of payment for shares issued to a member) 
pursuant to a by-law of the taxpayer, pursuant to statu- 
tory authority or at the request of the member, or 


(c) the amount of a payment or transfer by the tax- 
payer that, under subsection 56(2), is required to be 
included in computing the income of a member. 


Interpretation Bulletins: See list at end of s. 135. 
(5) Holding out prospect of allocations — For the 


purpose of this section a taxpayer shall be deemed to have 
held out the prospect that amounts would be credited to a 
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customer of a taxation year by way of allocation in pro- 
portion to patronage, if 


(a) throughout the year the statute under which the 
taxpayer was incorporated or registered, its charter, ar- 
ticles of association or by-laws or its contract with the 
customer held out the prospect that amounts would be 
so credited to customers who are members or non- 
member customers, as the case may be; or 


(b) prior to the commencement of the year or prior to 
such other day as may be prescribed for the class of 
business in which the taxpayer is engaged, the tax- 
payer has published an advertisement in prescribed 
form in a newspaper or newspapers of general circula- 
tion throughout the greater part of the area in which 
the taxpayer carried on business holding out that pros- 
pect to customers who are members or non-member 
customers, as the case may be, and has filed copies of 
the newspapers with the Minister before the end of the 
30th day of the taxation year or within 30 days from 
the prescribed day, as the case may be. 


Related Provisions: 20(1)(u) — Patronage dividends. 
Interpretation Bulletins: See list at end of s. 135. 


(6) Amount of payment to customer — For greater 
certainty, the amount of any payment pursuant to an allo- 
cation in proportion to patronage is the amount. thereof 
determined before deducting any amount required by sub- 
section (3) to be deducted or withheld from that payment. 
Related Provisions: 20(1)(u) — Deduction — patronage dividends; 
87(2)(g.5) — Amalgamation — continuing corporation; 135(3) — 
Amount to be deducted or withheld from payment to customer; 157(2) — 


Exemption from instalment obligations where taxable income not over 
$10,000. 


Interpretation Bulletins: See list at end of s. 135. 


(7) Payment to customer to be included in in- 
come — Where a payment pursuant to an allocation in 
proportion to patronage (other than an allocation in re- 
spect of consumer goods or services) has been received 
by the taxpayer, the amount of the payment shall be in- 
cluded in computing the recipient’s income for the taxa- 
tion year in which the payment was received and, without 
restricting the generality of the foregoing, where a certifi- 
cate of indebtedness or a share was issued to a person 
pursuant to an allocation in proportion to patronage, the 
amount of the payment by virtue of the issue thereof shall 
be included in computing the recipient’s income for the 
taxation year in which the certificate or share was re- 
ceived and not in computing the recipient’s income for 
the year in which the indebtedness was subsequently dis- 
charged or the share was redeemed. 
Related Provisions: 20(1)(u) — Patronage 
87(2)(g.5) — Amalgamation — continuing corporation; 
Non-resident withholding tax. 


dividend deduction; 
212(1)(g) — 


Interpretation Bulletins: See list at end of s. 135. 


Forms: RC4157(E): Employers’ Guide: Filing the T4A Slip and Sum- 
mary Form; T2 SCH 16: Patronage dividend deduction; T4A: Statement of 
pension, retirement, annuity, and other income. 


(8) Patronage dividends — For the purposes of this 
section, where 


(a) a person has sold or delivered a quantity of goods 
or products to a marketing board established by or 
pursuant to a law of Canada or a province, 


(b) the marketing board has sold or delivered the same 
quantity of goods or products of the same class, grade 
or quality to a taxpayer of which the person is a mem- 
ber, and 


S. 136(1) 


(c) the taxpayer has credited that person with an 
amount based on the quantity of goods or products of 
that class, grade or quality sold or delivered to it by 
the marketing board, 


the quantity of goods or products referred to in paragraph 
(c) shall be deemed to have been sold or delivered by that 
person to the taxpayer and to have been acquired by the 
taxpayer from that person. 

Definitions [s. 135]: “amount”, “business” — 248(1); 
year” — Interpretation Act 37(1)(a); “Canada” — 255; “corporation”? — 
248(1), Interpretation Act 35(1); “Minister”, “person”, “prescribed”, “pro- 
“province” — Interpretation Act 35(1); “resident in 
Canada” — 94(3)(a)(vii), 250; “share”, “subsidiary wholly-owned corpo- 
ration” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). See also 
135(4). 

Regulations [s. 135]: 218 (information return). 


interpretation Bulletins [s. 135]: IT-362R: Patronage dividends; IT- 
493: Agency cooperative corporations (archived). 


“calendar 


Cooperative Corporations 


136. (1) Cooperative not private corporation — 
Notwithstanding any other provision of this Act, a coop- 
erative corporation that would, but for this section, be a 
private corporation is deemed not to be a private corpora- 
tion except for the purposes of sections 15.1, 125, 125.1, 
127, 127.1, 152 and 157, the definition “mark-to-market 
property” in subsection 142.2(1) and the definition “small 
business corporation” in subsection 248(1) as it applies 
for the purpose of paragraph 39(1)(c). 


_ Proposed Amendment — 136(1) 


Application: The February 27, 2004 draft legislation, subsec. 74(1), will 
amend subsec. 136(1) to add a reference tos, 123.4 alter the reference to s. 
15.1, , applicable to 2001 et seq. 


Technical Notes (December 20, 2002). Subsection 136(1) 
provides that a cooperative corporation that would otherwise be a 
private corporation is treated as a private corporation for the pur- 
poses of specified provisions of the Act. The subsection is 
amended to include among those provisions section 123.4, which 
in effect provides reductions in corporate tax rates. This subsec- 
tion is amended, for the 2001 and subsequent taxation years, to 
provide that a cooperative corporation that otherwise qualifies as 
a Canadian-controlled private corporation (CCPC) pe use the 
special rate reduction provided for CCPCs. 


Letter from Dept. Of Finance, etal 20, 2001: 
Dear aad 


Thank you for your ne of Eabuae 26, 2001, regarding the 
application of proposed section 123.4 of the Income Tax Act (the 
“ACE ) to co-operative corporations. 


If it is enacted as proposed, section 123.4 will provide both a 
general deduction from tax otherwise payable, available to most 
types of corporation, and a special deduction for Canadian-con- 
trolled private corporations (CCPCs). You have asked whether a 
co-operative corporation could also be a CCPC for the purposes 
of these new deductions. You identify two important results that 
follow from the answer to that question. First, a co-operative cor- 
poration that is a CCPC will determine its “full rate taxable in- 
come” using paragraph (b) of the definition of that term in pro- 
posed subsection 123.4(1); one that is not a CCPC will use 
paragraph (a). Second, a co-operative corporation that is a CCPC 
may be able to use the proposed 7% deduction from tax on up to 
$100,000 of active business income in excess of the $200,000 
limit for the section 125 “small business deduction”. 


As you point out, although subsection 136(1) of the Act deems 
co-operative corporations not to be private corporations for most 
purposes, that deeming rule does not apply for the purposes of a 
number of specified provisions, including section 125 of the Act. 
A co-operative corporation that meets the other relevant require- 
ments is thus not precluded from being a CCPC under the defini- 
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tion in subsection 125(7), nor from taking advantage of the small 
business deduction itself. 


Given the close connection between the new special deduction 
for CCPCs and the existing small business deduction, in policy 
terms it seems clear that a co-operative corporation that is a 
CCPC under section 125 ought also to be treated as such for the 
purposes of proposed section 123.4. I agree, however, that it may 
not be obvious from the current version of subsection 136(1) that 
this is indeed the case. 


To avoid any possible confusion, we are heels piepared « to. 
recommend the addition, to the list in subsection 136(1), of a ref- 
erence to proposed section 123.4. This change, if approved by 
the Minister of Finance, would be included in a package of draft 


technical amendments scheduled for release in the — 


months. 
Thank you for bringing this matter to our attention, 
Yours sincerely, [ Se 
Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


Related Provisions: 15.1(3) — Eligible small business corporation; 
89(1)““paid-up capital’(b) — Paid-up capital of cooperative corporation; 
125 — Small business deduction; 127(6) — Investment tax credit of coop- 
erative corporation; 135 — Patronage dividend; 137 — Deductions in 
computing income; 181.1(3)(f) — Certain cooperative corporations ex- 
empt from Part I.3 tax; 248(1) — “share” includes a share of a cooperative 
corporation. 


History: Subsec. 136(1) amended by 1998, c. 19, 's. 161, applicable to 
taxation years that end after February 22, 1994. Subsec. 136(1) formerly 
read: 


136. (1) Notwithstanding any other provision of this Act, a coopera- 
tive corporation that would, but for this section, be a private corpo- 
ration shall be deemed not to be a private corporation except for the 
purposes of sections 15.1, 125, 125.1, 127, 127.1, 152 and 157 and 
the definition “small business corporation” in subsection 248(1) as 
it applies for the purpose of paragraph 39(1)(c). 


Subsec. 136(1) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 112, to 
substitute “125, 125.1” for “123.1, 125”, applicable after June 1988 except 
that in its application before April 28, 1989, the subsec. shall be read: with- 
out the reference to s. 152. 


Interpretation Bulletins: IT-493: Agency cooperative corporations 
(archived). 


(2) Definition of “cooperative corporation” — In 
this section, “cooperative corporation” means a corpora- 
tion that was incorporated by or under a law of Canada or 
a province providing for the establishment of the corpora- 
tion or respecting the establishment of cooperative corpo- 
rations for the purpose of marketing (including processing 
incident to or connected therewith) natural products be- 
longing to or acquired from its members or customers, of 
purchasing supplies, equipment or household necessaries 
for or to be sold to its members or customers or of per- 
forming services for its members or customers, if 


(a) the statute by or under which it was incorporated, 
its charter, articles of association or by-laws or its con- 
tracts with its members or its members and customers 
held out the prospect that payments would be made to 
them in proportion to patronage; 


(b) none of its members (except other cooperative cor- 
porations) have more than one vote in the conduct of 
the affairs of the corporation; and 


(c) at least 90% of its members are individuals, other 
cooperative corporations, or corporations or partner- 
ships that carry on the business of farming, and at least 
90% of its shares, if any, are held by those persons or 
partnerships. 


Income Tax Act, Part I 


Proposed Amendment — 136(2)(c), (d) 
(c) at least 90% of its members are individuals, other 
- cooperative corporations, or corporations or partner- 
: ships that carry on the business of farming; and 


~ (d) at least 90% of its shares, if any, are held by 

members described in paragraph (c) or by trusts. £0v- 

ered by registered retirement savings plans, regis- 
tered retirement income funds or registered educa- 
tion savings plans the annuitants or subscribers 

winder — os are seanietimes — A — 

: paragraph. 2 

Application: The Fabsuey 27, 2004 draft we skisilaion, ‘subsec. 14), 


will amend _ ce to ae as be and oe Le a ee 
to NS et ee 


90% of its or if Tas | 
. 


the 1998 and subs >quent taxation eee - 
Letter from ska of Finance, June +1 ‘ 999: 


re conceined that the anil: of a co 
erative embers to hold their shares i in RRSPs could, because . 
the RRSPs may not be “members”, cause the Sees. tO 
lose its cooperative status under section 136. 


You have been advised by officials of the Tax Legislat I 
vision that an amendment to paragraph 136(2)(c) i is anticipate 
which would ensure that a cooperative does not lose its status’ 
as a consequence of its members contributing their shares to — 
their RRSPs. You are Seeking confirmation i in we f thi 
information. 


I can confirm ‘that we ee to AOS that waranneh 
136(2)(c) of the Act be amended to enable individual members _ 
of a cooperative to contribute their shares to their own R 
without any adverse consequences to the cooperative und 
Act. The details of the amendment to be recommended 
to be developed. In general terms, however, I would foresee it~ 
being structured either as a rule which attributed the shares — 
held by an RRSP to the annuitant, or which reformed para- 
graph 136(2)(c) to provide that shares contributed to an RRSP 
by a cooperative member would be treated as shares held by 
individuals who are members of a cooperative. We will recom- 
mend that this amendment sie to the hits and subsequent 
taxation years. 


Yours sincerely, 


Brian Ernewein ue 
Director, Tax Legislation Division, Tax Policy SEE 
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Definitions [s. 136]: “carrying on business” — 253; “corporation” — 
248(1), Interpretation Act 35(1); “farming”, “individual”, “person” — 


248(1); “private corporation” — 89(1), 248(1); “province” — Interpreta- 
tion Act 35(1); “share”, “small business corporation’ — 248(1). 


Credit Unions, Savings and Credit 
Unions, and Deposit Insurance 
Corporations 


137. (1) [Repealed under former Act] 


(2) Payments pursuant to allocations’ in 
proportion to borrowing [credit union] — Notwith- 
standing anything in this Part, there may be deducted, in 
computing the income for a taxation year of a credit 
union, the total of bonus interest payments and payments 
pursuant to allocations in proportion to borrowing made 
by the credit union within the year or within 12 months 
thereafter to members of the credit union, to the extent 
that those payments were not deductible under this sub- 
section in computing the income of the credit union for 
the immediately preceding taxation year. 

Related Provisions: 110.1(1)(a)— 137(2) ignored for purposes of 
charitable donations limit; 135 — Patronage dividends; 137(6) — Maxi- 


mum cumulative reserve; 157(2)—Instalment obligations — special 
case; 181.3(3)(a) — Capital of financial institution. 


Interpretation Bulletins: IT-483: Credit unions (archived). 
Forms: T2 SCH 17: Credit union deductions. 


(3) Additional deduction [credit union] — There 
may be deducted from the tax otherwise payable under 
this Part for a taxation year by a corporation that was, 
throughout the year, a credit union, an amount equal to 
16% of the amount, if any, by which the lesser of 


(a) the corporation’s taxable income for the year, and 


(b) the amount, if any, by which “3 of the corpora- 
tion’s maximum cumulative reserve at the end of the 
year exceeds the corporation’s preferred-rate amount 
at the end of the immediately preceding taxation year 


exceeds 


(c) the least of the amounts. determined under 
paragraphs 125(1)(a) to (c) in respect of the corpora- 
tion for the year. 

Related Provisions: 123.2 — Corporation surtax calculated before de- 

ducting credit under 137(3). 

Interpretation Bulletins: IT-483: Credit unions (archived). 

Forms: T2 SCH 17: Credit union deductions. 


(4) Amount deemed deductible under section 
125 — For the purposes of this Act, any amount deducti- 
ble or any deduction under subsection (3) from the tax 
otherwise payable by a credit union under this Part for a 
taxation year shall be deemed to be an amount deductible 
or a deduction, as the case may be, under section 125 
from that tax. 

Related Provisions: 125 — Small business deduction; 137(6) — Maxi- 
mum cumulative reserve. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.1) Payments in respect of shares — Notwith- 
standing any other provision of this Act, an amount paid 
or payable by a credit union to a member thereof in re- 
spect of a share of a class of the capital stock of the credit 
union (other than any such amount paid or payable as or 
on account of a reduction of the paid-up capital, redemp- 
tion, acquisition or cancellation of the share by the credit 
union to the extent of the paid-up capital of the share) 
shall, where the share is not listed on a prescribed stock 
exchange, be deemed to have been paid or payable, as the 


S. 137(4.3)(c) 


case may be, by the credit union as interest and to have 
been received or to have been receivable, as the case may 
be, by the member as interest. 

Related Provisions: 12(1)(c) — Interest included in income; 84(4) — 
Deemed dividend on reduction of paid-up capital where share is listed on 
prescribed stock exchange; 137(4.2) — Deemed interest not a dividend. 


History: Subsec. 137(4.1) substituted by 1994, c. 21, s. 64, applicable to 
transactions occurring after December 21, 1992. That subsec. formerly 
read: 


(4.1) Amount paid in respect of members’ share deemed paid 
as interest — Notwithstanding any other provisions of this Act, 
any amount paid or payable by a credit union to a member thereof 
in respect of the member’s share in the credit union, other than any 
such amount paid or payable as or on account of a reduction of the 
paid-up capital, redemption, acquisition or cancellation by the credit 
union of the member’s share to the extent of the paid-up capital of 
that share, shall be deemed to have been paid or payable, as the case 
may be, by the credit union as interest and, when received by the 
member, to have been received by the member as interest. 


Regulations: 3200 (prescribed stock exchange; needs to be amended to 
apply to 137(4.1)). 
Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.2) Deemed interest not a dividend — Notwith- 
standing any other provision of this Act, an amount that is 
deemed by subsection (4.1) to be interest shall be deemed 
not to be a dividend. 

Related Provisions: 84(2)— Deemed dividend on  winding-up; 


84(3) — Deemed dividend on redemption of shares; 84(4) — Deemed 
dividend — reduction of paid-up capital. 


History: Subsec. 137(4.2) substituted by 1994, c. 21, s. 64, applicable to 
transactions occurring after December 21, 1992. That subsec. formerly 
read: 


(4.2) Application of section 84 — Subsections 84(2), (3) and (4) 
do not apply to deem a dividend to have been paid by a corporation 
to any of its shareholders, or to deem any of the shareholders of a 
corporation to have received a dividend on any shares of the capital 
stock of the corporation, if at the time the dividend would, but for 
this subsection, be deemed by subsection 84(2), (3) or (4) to have 
been so paid or received, as the case may be, the corporation was a 
credit union. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.3) Determination of preferred-rate amount of a 
corporation — For the purposes of subsection (3), 


(a) the preferred-rate amount of a corporation at the 
end of a taxation year is an amount equal to the total 
of its preferred-rate amount at the end of its immedi- 
ately preceding taxation year and **/4 of the amount de- 
ductible under section 125 from the tax for the year 
otherwise payable by it under this Part; 


(b) where at any time a new corporation has been 
formed as a result of an amalgamation of two or more 
predecessor corporations, within the meaning of sub- 
section 87(1), it shall be deemed to have had a taxa- 
tion year ending immediately before that time and to 
have had, at the end of that year, a preferred-rate 
amount equal to the total of the preferred-rate amounts 
of each of the predecessor corporations at the end of 
their last taxation years; and 


(c) where there has been a winding-up as described in 
subsection 88(1), the preferred-rate amount of the par- 
ent (referred to in that subsection) at the end of its tax- 
ation year immediately preceding its taxation year in 
which it received the assets of the subsidiary (referred 
to in that subsection) on the winding-up shall be 
deemed to be the total of the amount that would other- 
wise be its preferred-rate amount at the end of that 
year and the preferred-rate amount of the subsidiary at 
the end of its taxation year in which its assets were 
distributed to the parent on the winding-up. 
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Interpretation Bulletins: IT-483: Credit unions (archived). 


(5) Member’s income — Where a payment has been 
received by a taxpayer from a credit union in a taxation 
year in respect of an allocation in proportion to borrow- 
ing, the amount thereof shall, if the money so borrowed 
was used by the taxpayer for the purpose of earning in- 
come from a business or property (otherwise than to ac- 
quire property the income from which would be exempt 
or to acquire a life insurance policy), be included in com- 
puting the taxpayer’s income for the year. 


(5.1) Allocations of taxable dividends and capital 
gains — A credit union (referred to in this subsection 
and in subsection (5.2) as the “payer’) may, at any time 
within 120 days after the end of its taxation year, elect in 
prescribed form to allocate in respect of the year to a 
member that is a credit union such portion of each of the 
following amounts as may reasonably be regarded as at- 
tributable to the member: 


(a) the total of all amounts each of which is the 
amount of a taxable dividend received by the payer 
from a taxable Canadian corporation in the year; 


(b) the amount if any, by which 


(i) the total of all amounts each of which is the 
amount by which the payer’s capital gain from the 
disposition of a property in the year exceeds the 
payer’s taxable capital gain from the. disposition 


exceeds 


(ii) the total of all amounts each of which is the 
amount by which the payer’s capital loss from the 
disposition of a property in the year exceeds the 
payer’s allowable capital loss from the disposition; 
and 


(c) each amount deductible under paragraph (5.2)(c) in 
computing the payer’s taxable income for the year. 
Related Provisions: 137(5.2) — Allocations of taxable dividends and 

capital gains. 


History: Para, 137(5.1)(b) substituted and para. (c) added by 1994, c. 7, 
Sch. I (1991, c.-49), subsec. 113(1), applicable to 1988 et seq. Para. (b) 
formerly read: , 


(b) the amount, if any, by which the total of the payer’s taxable 
capital gains from dispositions of property in the year exceeds the 
total of its allowable capital losses from dispositions of property in 
the year. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


Forms: T2004: Election by a credit union to allocate taxable dividends 
and taxable capital gains to member credit unions. 


(5.2) Idem — Notwithstanding any other provision of 
this Act, 


(a) there shall be deducted from the amount that 
would, but for this subsection, be deductible under 
section 112 in computing a payer’s taxable income for 
a taxation year such portion of the total referred to in 
paragraph (5.1)(a) as the payer allocated to its mem- 
bers under subsection (5.1) in respect of the year; 


(b) there shall be included in computing the income of 
a payer for a taxation year an amount equal to that 
portion of the amount referred to in paragraphs 
(5.1)(b) and (c) that the payer allocated under subsec- 
tion (5.1) in respect of the year to its members; and 


(c) each amount allocated under subsection (5.1) to a 
member may be deducted by that member in comput- 
ing the member’s taxable income for its taxation year 
that includes the last day of the payer’s taxation year 
in respect of which the amount was so allocated. 


Income Tax Act, Part I 


History: Para. 137(5.2)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 79, applicable to 1991 et seg. Para. (c) formerly read: 


(c) each amount allocated to a member under subsection (5.1) may 
be deducted by that member in computing its taxable income for its 
taxation year during which the amount was so allocated. 


Para. 137(5.2)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
113(2), applicable to 1988 et seg. Para. (b) formerly read: 


(b) there shall be included in computing the income of a payer for a 
taxation year an amount equal to that portion of the amount referred 
to in paragraph (5.1)(b) that the payer allocated to its members 
under subsection (5.1) in respect of the year; and 


Interpretation Bulletins: IT-483: Credit unions (archived). 
(6) Definitions — In this section, 


‘allocation in proportion to borrowing” for a taxation 
year means an amount credited by a credit union to a per- 
son who was a member of the credit union in the year on 
terms that the member is entitled to or will receive pay- 
ment thereof, computed at a rate in relation to 


(a) the amount of interest payable by the member on 
money borrowed from the credit union, or 


(b) the amount of money borrowed by the member 
from the credit union, 


if the amount was credited at the same rate in relation to 
the amount of interest or money, as the case may be, as 
the rate at which amounts were similarly credited for the 
year to all other members of the credit union of the same 
class; 


‘“‘bonus interest payment” for a taxation year means an 
amount credited by a credit union to a person who was a 
member of the credit union in the year on terms that the 
member is entitled to or will receive payment thereof, 
computed at a rate in relation to 


(a) the amount of interest payable in respect of the 
year by the credit union to the member on money 
standing to the member’s credit from time to time in 
the records or books of account of the credit union, or 


(b) the amount of money standing to the member’s 
credit from time to time in the year in the records or 
books of account of the credit union, 


if the amount was credited at the same rate in relation to 
the amount of interest or money, as the case may be, as 
the rate at which amounts were similarly credited in the 
year to all other members of the credit union of the same 
class; . 


‘credit union” means a corporation, association or feder- 
ation incorporated or organized as a credit union or coop- 
erative credit society if 


(a) it derived all or substantially all of its revenues 
from 


(i) loans made to, or cashing. cheques_ for, 
members, 


(ii) debt obligations or securities of, or guaranteed 
by, the Government of Canada or a province, a Ca- 
nadian municipality, or an agency thereof, or debt 
obligations or securities of a municipal or public 
body performing a function of government in Can- 
ada or an agency thereof, 


(111) debt obligations of or deposits with, or guaran- 
teed by, a corporation, commission or association 
not less than 90% of the shares or capital of which 
was owned by the Government of Canada or a 
province or by a municipality in Canada, . 


(iv) debt obligations of or deposits with, or guaran- 
teed by, a bank, or debt obligations of or deposits 
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with a corporation licensed or otherwise authorized 
under a law of Canada or a province to carry on in 
Canada the business of offering to the public its 
services as trustee, . 


(v) charges, fees and dues levied against members 
or members of members, 


(vi) loans made to or deposits with a credit union 
or cooperative credit society of, which it is a mem- 
ber, or 


(vil) a prescribed revenue source, 


(b) all or substantially all the members thereof having 
full voting rights therein were corporations, associa- 
tions or federations 


(i) incorporated as ‘credit unions or cooperative 
credit societies, all of which derived all or substan- 
tially all of their revenues from the sources de- 
scribed in paragraph (a), or all or substantially all 
of the members of which were credit unions, coop- 
eratives or a combination thereof, 


- (ii) incorporated, organized or registered under, or 
governed by a law of Canada or a province with 
respect to cooperatives, or 


(ili) incorporated or organized for charitable 
purposes, 


or were corporations, associations or federations no 
part of the income of which was payable to, or other- 
wise available for the personal benefit of, any share- 
holder or member thereof, or 


(c) the corporation, association or federation would be 
a credit union by virtue’ of paragraph (b) if all the 
members (other than individuals) having full voting 
rights in each member thereof that is a credit union 
were members having full voting rights in the corpora- 
tion, association or federation; 

Related Provisions: 89(1)“paid-up capital’”(b) — PUC of sshit union; 

137.1(7) — Deposit insurance corporation deemed not credit union; 


157(2) — Exemption from instalment obligations where taxable income 
not over $10,000; 248(1)‘credit union” — Definition applies to entire Act; 


” 


Mark-to-market rules — property held by credit union. 
interpretation Bulletins: IT-483: Credit unions (archived). 


‘‘maximum cumulative reserve” of a credit union at the 
end of any particular taxation year means an amount de- 
termined by the formula 


0.05 x (A + B) 
where 


A is the total of all amounts each of which is the amount 
of any debt owing by the credit union to a member 
thereof or of any other obligation of the credit union to 
pay an amount to a member thereof, that was outstand- 
ing at the end of the year, including, for greater cer- 
tainty, the amount of any deposit standing to the credit 
of a member of the credit union in the records of the 
credit union, but excluding, for greater certainty, any 
share in the credit union of any member thereof, and 


Bis the total of all amounts each of which is the amount, 
as of the end of the year, of any share in the credit 
union of any member thereof; 


1.T. Application Rules: 58(3.2) (reduction in maximum cumulative 
reserve to reflect level at end of 1971). 


“member” of a credit union means a person who Is re- 
corded as a member on the records of the credit union and 
is entitled to participate in and use the services of the 
credit union. 


S. 137(7) 


: Proposed Amendment — lwecoaana ein 


f a credit inion, 1 means _ 


son who is recorded as a Konwbe: on the: 
records of the credit union and is entitled to partici- 
pate in and use the services of the credit union, and 


| ib) a a registered retirement savings plan, a registered 
/ ‘Tetirement income fund or a registered education 
3 oc nin. ‘itar tor eubscribes) under, which. 


registered reti emerit income fed. ‘or coe cenar edu-. 
ings plan, ae that the annuitant or subscriber 


Related Provisions: Reg. 1404(2)“acquisition costs’’(a)(iii.1) — Insurer 
established to provide insurance to credit union members — policy 
reserves. 


(7) Credit union not private corporation — Not- 
withstanding any other provision of this Act, a credit 
union that would, but for this section, be a private corpo- 
ration shall be deemed not to be a private corporation ex- 
cept for the purposes of sections 123.1, 125, 127, 127.1, 
152 and 157 and the definition “small business corpora- 
tion” in subsection 248(1) as it applies for the purposes of 
Parapxepn 39(1)(c). 


_ Proposed Amendment — — 137(7) 


2) Credit union not private corporation — Not- 
/ith: provision of this Act, a credit 
Act were read without refer- 
. rivate corporation is deemed 
not to be a private corporation except for the purposes 
of seciions 123.1, 125.4 (25, i2/, 127.1, 132 and 157 
and the definition ‘ ‘small business corporation” in sub- 
section Aside as it fonplics for the paper of ‘Daraexaph 

3901) ().4 J 


Application: The ‘February 27, 2004 draft legislation, subsec. 75(2), 
will amend subsec. 137(7) to read | as above, applicable to 2001 et seq. 


Technical Notes (December 20, 2002): Subsection 137(7) 
provides that a credit union that would otherwise be a private 
corporation is treated as a private corporation for the purposes 
of specified provisions of the Act. The subsection is amended 
to include among those provisions section 123.4, which in ef- 
fect provides reductions in corporate tax rates. This amend- 
ment, which applies to the 2001 and subsequent taxation years, 
provides that a credit union that otherwise qualifies as a Cana- 
dian-controlled private corporation (CCPC) may use the spe- 
cial rate reduction provided for CCPCs. 


Letter from Dept. of Finance, December 20, 2001: 
Dear [xxx]: 


I am writing, with the concurrence of Mr. Roger Champagne of 
the Fédération des caisses Desjardins du Québec, to provide 
you with the enclosed copy of my response to a recent letter 
from Mr. Champagne. In my response, I agrée to recommend 
an Income Tax Act amendment to allow a credit union to be 
treated as a private corporation for purposes of the new deduc- 
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tions from tax otherwise payable, found in section 123.4 of the 
Act. 


As this is a matter that may be of interest to many of your 
members, it seemed appropriate that de be advised of our in- 
tentions in this regard. 


Yours sincerely, 


_ Brian Ernewein, Director, Tax a Division, Tax 
Policy Branch 


Letter from Dept. of —— December 20, , 2001: 
Monsieur, 


La présente fait suite 4 votre lettre du 5 novembre ‘dernier au 
sujet de l’application [xxx] du nouvel article 123.4 de la Loi de 
L’impot sur le revenu (« Loi »). Cet article, qui a pour effet de 
réduire l’imp6t que doit payer une société sur une partie de son 
revenu, que |’on appelle « revenu imposable au taux complet », 
s’applique différemment aux sociétés privées sous contréle 
canadien (SPCC) qu’aux autres sociétés. En particulier, il 
prévoit une déduction accélérée de l’impét par ailleurs payable 
par une SPCC sur un certain montant de son revenu nae id une 
entreprise exploitée activement. ] 


Comme vous l’indiquiez, le paragraphe [xxx] de ia Loi traite 
une [xxx] comme une société privée a certaines fins, notam- 
ment en ce qui concerne la déduction accordée aux petites en- 
treprises prévue A l’article 125. Le paragraphe [xxx] ne 
s applique pépendant pas explicitement aux fins prévues au 
paragraphe 123.4. Vous avez donc demandé que nous recom- 
mandions une modification pour assurer qu’[xxx] est con- 
sidérée comme une société privée aux fins de l’article 123.4 et 
qu’elle peut donc, en supposant que les autres critéres per- 
tinents sont respectés, profiter de la déduction accélérée con- 
sentie aux SPCC. : 


Selon moi, une telle mesure » serait appropriée sur le plan de ia 
politique, et nous recommanderons qu'elle soit incluse dans les 

prochaines modifications techniques. Le changement 

S ‘appliquerait aux années d’imposition 2001 et suivantes, de 
maniére a coincider avec V’instauration de l’article 123.4. Je 
vous soulignerais aussi que le « revenu imposable au taux com- 

plet » [xxx], au sens de l’article 123.4, exclut les montants 
visés par la déduction additionnelle prévue au paragraphe [xxx] 

de la Loi, et que nous ne ees donc aucun a 

a cet égard. 


Veuillez agréer, Monsieur, Veroeaies de mes sentiments les. 
meilleurs. 


Directeur, Division de la eeistation de Vimpdét, Direction 
de la politique de l’imp6t, Brian Ernewein , 


Definitions [s. 137]: “allocation in proportion to borrowing” — 137(6); 


“allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 

248(1); “bonus interest “business” — 248(1); 
“class” —of shares 248(6); “corporation” — 248(1), Interpretation Act 
35(1); “credit union” — 137(6), 248(1); “disposition” — 248(1); ““divi- 
dend” — 137(4.1), (4.2), 248(1); “interest” — 137(4.1), (4.2); “life insur- 
ance policy” — 138(12), 248(1); “maximum cumulative reserve”, “mem- 
ber” — 137(6); “payer” — 137(5.1); “person” — 248(1); “preferred-rate 
amount’ — 137(4.3); “prescribed stock ex- 
change” — 248(29), Reg. 3200, 3201; “private corporation’ — 89(1), 
137(7), 248(1); “property” — 248(1); “province” — Interpretation Act 
35(1); “record”, “share”, “shareholder”, “small business corporation” — 
248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


I.T. Application Rules [s. 137]: 58 (property of credit union acquired 
before 1972). 


Interpretation Bulletins [s. 137]: IT-483: Credit unions (archived). 


137.1 (1) Amounts included in income of deposit 
insurance corporation — For the purpose of comput- 
ing the income for a taxation year of a taxpayer that is a 
deposit insurance corporation, the following rules apply: 


(a) the corporation’s income shall, except as otherwise 
provided in this section, be computed in accordance 


Income Tax Act, Part I 


with the rules applicable in computing income for the 
purposes of this Part; and 


(b) there shall be included in computing the corpora- 
tion’s income such of the following amounts as are 
applicable: 


(i) the total of profits or gains made in the year by 
the corporation in respect of bonds, debentures, 
mortgages, hypothecary claims, notes or other sim- 
ilar obligations owned by it that were disposed of 
by it in the year, and 


(ii) the total of each such portion of each amount, if 
any, by which the principal amount, at the time it 
was acquired by the corporation, of a bond, deben- 
ture, mortgage, hypothecary claim, note or other 
similar obligation owned by the corporation at the 
end of the year exceeds the cost to the corporation 
of acquiring it as was included by the corporation 
in computing its profit for the year. 
Related Provisions: 137.1(3)— Deductions from income of deposit 
insurance corporation; 137.1(5) —— Deposit insurance corporation defined; 
137.1110) — Amounts paid by a deposit insurance corporation; 137.2 — 
Valuation of property owned since before 1975; 142.2(1)“financial institu- 
tion’(c)(iv) — Deposit insurance corporation not subject to mark-to-mar- 
ket rules. 


History: Subparas. 137.1(1)(b)(i) and (ii) amended by 2001, c. 17, sub- 
sec. 216(1) to add the words “hypothecary claims” and “hypothecary 
claim” respectively, in force June 14, 2001. 


(2) Amounts not included in income — The amount’ 
of any premiums or assessments received or receivable by 
a taxpayer that is a deposit insurance corporation from its 
member institutions in a taxation year shall not be in- 
cluded in computing its income. 


Proposed Amendment — 137.1(2) _ 


(2) Amounts not included in income — The fol 
lowing amounts are not to be included in computing the 
income of a —* insurance > corporation for a taxation 
year o 


(a) any premium « or assessment eed, ‘or receiva- 
ble, by it in the year from a member institution; and 


(b) any amount received by it in the year from an-— 
other deposit insurance corporation to the extent that 
that amount can reasonably be considered to have 
been paid out of amounts referred to in paragraph (a). 
received by that the other deposit insurance corpora- 
tion in any taxation year. 


Application: The February 27, 2004 draft legislation, subsec. 76(1), 


will amend subsec. 137.1(2) to read as above, applicable to 1998 e¢ seq. 


Technical Notes (December 20, 2002): Section 137.1 pro- 
vides rules for the taxation of deposit insurance corporations 
(DICs), including rules that affect the computation of income. 
In general terms, the premiums that a member institution pays 
to a DIC are deductible in computing the member’s income and 
are not included in computing the income of the DIC, while 
any assistance that the DIC provides to the member or the 
member’s depositors is not deductible for the DIC and is in- 
cluded in computing the member’s income. : 


In certain circumstances, two or more DICs may ‘share respon- 
sibilities toward a group of members. {n such a case, it may be 
necessary for one DIC to pay to another an amount in respect 
of premiums... To ensure the appropriate tax consequences of | 
such a payment, subsections 137.1(2) and (4) are amended. 
New paragraph 137.1(2)(b) excludes from the income of a DIC 
any amount it receives from another DIC, to the extent the 
amount can reasonably be considered to have been paid out of 
premiums or assessments received or receivable by the other 
DIC from its member institutions. New paragraph 137.1(4)(d),- 
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on the other hand, precludes the paying DIC from deducting 
the amount in computing its own income. 


Related Provisions: 137.1(4) — Limitation on deduction; 137.1(11) — 
Deductions for payments by member institution. 


Selected Cases [Subsec. 137.1(2)]: Civil Service Co-operative Credit 
Society Ltd. v. R., [2001] 4 C.T.C. 2350 (TCC) (Income deductions and 
subsequent inclusion part of specific statutory scheme). 


(3) Amounts deductible in computing income of 
deposit insurance corporation — There may be de- 
ducted in computing the income for a taxation year of a 
taxpayer that is a deposit insurance corporation such of 
the following amounts as are applicable: 


(a) the total of losses sustained in the year by the cor- 
poration in respect of bonds, debentures, mortgages, 
hypothecary claims, notes or other similar obligations 
owned by it and issued by a person other than a mem- 
ber institution that were disposed of by it in the year; 


(b) the total of each such portion of each amount, if 
any, by which the cost to the corporation of acquiring 
a bond, debenture, mortgage, hypothecary claim, note 
or other similar obligation owned by the corporation at 
the end of the year exceeds the principal amount of the 
bond, debenture, mortgage, hypothecary claim, note or 
other similar obligation, as the case may be, at the 
time it was so acquired as was deducted by the corpo- 
ration in computing its profit for the year; 


(c) [Repealed under former Act] 


(d) the total of all expenses incurred by the taxpayer in 
collecting premiums or assessments from member 
institutions; 


(e) the total of all expenses incurred by the taxpayer 


(1) in the performance of its duties as curator of a 
bank, or as liquidator or receiver of a member insti- 
tution when duly appointed as such a curator, liqui- 
dator or receiver, 


(11) in the course of making or causing to be made 
such inspections as may reasonably be considered 
to be appropriate for the purposes of assessing the 
solvency or financial stability of a member institu- 
tion, and 


(111) in supervising or administering a member in- 
stitution in financial difficulty; and 


(f) the total of all amounts each of which is an amount 
that is not otherwise deductible by the taxpayer for the 
year or any other taxation year and that is 


(1) an amount paid by the taxpayer in the year pur- 
suant to a legal obligation to pay interest on bor- 
rowed money used 


(A) to lend money to, or otherwise provide as- 
sistance to, a member institution in financial 
difficulty, 

(B) to assist in the payment of any losses suf- 
fered by members or depositors of a member in- 
stitution in financial difficulty, 


(C) to lend money to a subsidiary wholly- 
owned corporation of the taxpayer where the 
subsidiary is deemed by subsection (5.1) to be a 
deposit insurance corporation, 


(D) to acquire property from a member institu- 
tion in financial difficulty, or 


(E) to acquire shares of the capital stock of a 
member institution in financial difficulty, or 


S. 137.1(5) dep 


(ii) an amount paid by the taxpayer in the year pur- 
suant to a legal obligation to pay interest on an 
amount that would be deductible under subpara- 
graph (i) if it were paid in the year. 
Related Provisions: 137.2 — Valuation of property owned since before 
1975. 


History: Paras. 137.1(3)(a) and (b) amended by 2001, c. 17, subsec. 
216(2) to add the words “hypothecary claims” and “hypothecary claim” 
respectively, in force June 14, 2001. 


(4) Limitation on deduction — No deduction shall be 
made in computing the income for a taxation year of a 
taxpayer that is a deposit insurance corporation in respect 
of 
(a) any grant, subsidy or other assistance to member 
institutions provided by it; 
(b) an amount equal to the amount, if any, by which 
the amount paid or payable by it to acquire property 
exceeds the fair market value of the property at the 
time it was so acquired; 
(c) any amounts paid to its member institutions as al- 
locations in proportion to any amounts described in 
subsection (2); or 


(d) [Repealed under former Act] 


__ Proposed Addition — 137.1(4)(d) 
_(d) any amount paid by it to another deposit insur- 


. ance corporation that is, because of paragraph (2)(b), 


not included in computing the income of that other 
deposit insurance corporation; or | 
Application: The February 27, 2004 draft legislation, subsec. 76(2), 


will add para. 137.1(4)(d), applicable to 1998 et seq. 


Technical Notes (December 20, 2002): Sce under 
137.1(2). 


(e) any amount that may otherwise be deductible 
under paragraph 20(1)(p) in respect of debts owing to 
it by any of its member institutions that has not been 
included in computing its income for the year or a pre- 
ceding taxation year. 
Related Provisions: 20(1)(p) — Bad debts; 137.1(2) — Amounts not 
included in income. 


Selected Cases [subsec. 137.1(4)]: Civil Service Co-operative Credit 
Society Ltd. v. R., [2001] 4 C.T.C. 2350 (TCC) Uncome deductions and 
subsequent inclusion part of specific statutory scheme). 


(5) Definitions — In this section, 


‘amortized cost 137.1(5)(d)]’’ — [Repealed 


under former Act] 


[para. 


‘deposit insurance corporation”? means 


(a) a corporation that was incorporated by or under a 
law of Canada or a province respecting the establish- 
ment of a stabilization fund or board if 


(i) it was incorporated primaril 
rp Pp y 
(A) to provide or administer a stabilization, Li- 
quidity or mutual aid fund for credit unions, and 


(B) to assist in the payment of any losses suf- 
fered by members of credit unions in liquida- 
tion, and 
(ii) throughout any taxation year in respect of 
which the expression is being applied, 
(A) it was a Canadian corporation, and 
(B) the cost amount to the corporation of its in- 
vestment property was at least 50% of the cost 


amount to it of all its property (other than a debt 
obligation of, or a share of the capital stock of, 
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a member institution issued by the member in- 
stitution at a time when it was in financial diffi- 
culty), or 


(b) a corporation incorporated by the Canada Deposit 
Insurance Corporation Act; 
Related Provisions: 137.1(5.1)—Deeming provision; 137.1(8) — 


Deemed compliance with Act; 181.1(3)(e) — Large Corporations Tax not 
payable by deposit insurance corporation. 


‘investment property” means 


(a) bonds, debentures, mortgages, hypothecary claims, 
notes or other similar obligations 


(i) of or guaranteed by the Government of Canada, 


(ii) of the government of a province or an agent 
thereof, 


(111) of a municipality in Canada or a municipal or 
public body performing a function of government 
in Canada, 


(iv) of a corporation, commission or association 
not less than 90% of the shares or capital of which 
is owned by Her Majesty in right of a province or 
by a Canadian municipality, or of a subsidiary 
wholly-owned corporation that is subsidiary to 
such a corporation, commission or association, or 


(v) of an educational institution or a hospital if re- 
payment of the principal amount thereof and pay- 
ment of the interest thereon is to be made, or is 
guaranteed, assured or otherwise specifically pro- 
vided for or secured by the government of a 
province, 


(b) any deposits, deposit certificates or guaranteed in- 
vestment certificates with 


(i) a bank, 


(11) a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on 
in Canada the business of offering to the public its 
services as trustee, or 


(iii) a credit union or central that is a member of 
the Canadian Payments Association or a credit 
union that is a shareholder or member of a central 
that is a member of the Canadian Payments 
Association, 


(c) any money of the corporation, and 


(d) in relation to a particular deposit insurance corpo- 
ration, debt obligations of, and shares of the capital 
stock of, a subsidiary wholly-owned corporation of the 
particular corporation where the subsidiary is deemed 
by subsection (5.1) to be a deposit insurance 
corporation; 

History: The opening words of para. (a) of the definition “investment 


property” in subsec. 137.1(5) amended by 2001, c. 17, subsec. 216(3) to 
add the words “hypothecary claims”, in force June 14, 2001. 


“member institution’’, in relation to a particular deposit 
insurance corporation, means 


(a) a corporation whose liabilities in respect of depos- 
its are insured by, or 
(b) a credit union that is qualified for assistance from 
that deposit insurance corporation. 
Related Provisions: 142.2(1)“financial institution’(c)(iv) — Deposit 


insurance corporation not subject to mark-to-market rules. 


(5.1) Deeming provision — For the purposes of this 
section, other than subsection (2), paragraph (3)(d), sub- 
paragraph (3)(e)(i), subsection (9) and paragraph (11)(a), 
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a subsidiary wholly-owned corporation of a particular 
corporation described in the definition “deposit insurance 
corporation” in subsection (5) shall be deemed to be a de- 
posit insurance corporation, and any member institution 
of the particular corporation shall be deemed to be a 
member institution of the subsidiary, where all or sub- 
stantially all of the property of the subsidiary has at all 
times since the subsidiary was incorporated consisted of 


(a) investment property; 


(b) shares of the capital stock of a member institution 
of the particular corporation obtained by the subsidi- 
ary at a time when the member institution was in fi- 
nancial difficulty; 


(c) debt obligations issued by a member institution of 
the particular corporation at a time when the member 
institution was in financial difficulty; 


(d) property acquired from a member institution of the 
particular corporation at a time when the member in- 
stitution was in financial difficulty; or 


(e) any combination of property described in 
paragraphs (a) to (d). 

History: The opening words of subsec. 137.1(5.1) substituted by 1994, c. 

21, s. 65, applicable to 1992 et seg. The opening words formerly read: 
(5.1) For the purposes of this section, other than subsection (2), par- 
agraph (3)(d), subparagraph (3)(e)(i) and subsections (9) and (11), a 
subsidiary wholly-owned corporation of a particular corporation de- 
scribed in the definition “deposit insurance corporation” in subsec- 
tion (5) shall be deemed to be a deposit insurance corporation, and 
any member institution of the particular corporation shall be ~ 
deemed to be a member institution of the subsidiary, where all or 
substantially all of the property of the subsidiary has at all times 
since the subsidiary was incorporated consisted of 


(6) Deemed not to be a private corporation — Not- 
withstanding any other provision of this Act, a deposit in- 
surance corporation that would, but for this subsection, be 
a private corporation shall be deemed not to be a private 
corporation. 


(7) Deposit insurance corporation deemed not a 
credit union — Notwithstanding any other provision of 
this Act, a deposit insurance corporation that would, but 
for this subsection, be a credit union shall be deemed not 
to be a credit union. 


Related Provisions: 137 — Credit unions. 


(8) Deemed compliance — For the purposes of sub- 
section (5), a corporation shall be deemed to have com- 
plied with clause (a)(1i)(B) of the definition “deposit in- 
surance corporation” in subsection (5) throughout the 
1975 taxation year if it complied with that clause on the 
last day of that taxation year. 


(9) Special tax rate — The tax payable under this Part 
by a corporation for a taxation year throughout which it 
was a deposit insurance corporation (other than a corpora- 
tion incorporated under the Canada Deposit Insurance 
Corporation Act) is an amount equal to 22% of its taxable 
income for the year. 


Related Provisions: 220(4.3), (4.4) — Security furnished by member 
institution of a deposit insurance corporation., 


(10) Amounts paid by a deposit insurance corpo- 
ration — Where in a taxation year a taxpayer is a mem- 
ber institution, there shall be included in computing its in- 
come for the year the total of all amounts each of which is 


(a) an amount received by the taxpayer in the year 
from a deposit insurance corporation that is an amount 
described in any of paragraphs (4)(a) to (c), to the ex- 
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tent that the taxpayer has not repaid the amount to the 
deposit insurance corporation in the year, 


(b) an amount received from a deposit insurance cor- 
poration in the year by a depositor or member of the 
taxpayer as, on account of, in lieu of payment of, or in 
satisfaction of, deposits with, or share capital of, the 
taxpayer, to the extent that the taxpayer has not repaid 
the amount to the deposit insurance corporation in the 
year, or 


(c) the amount by which 


(i) the principal amount of any obligation of the 
taxpayer to pay an amount to a deposit insurance 
corporation that is settled or extinguished in the 
year without any payment by the taxpayer or by the 
payment by the taxpayer of an amount less than the 
principal amount 


exceeds 


(it) the amount, if any, paid by the taxpayer on the 
settlement or extinguishment of the obligation 


to the extent that the excess is not otherwise required 
to be included in computing the taxpayer’s income for 
the year or a preceding taxation year. 
Related Provisions: 80(1)“forgiven amount” — Debt forgiveness; 
137.1(10.1) — Principal amount of an obligation to pay _ interest; 
137.1(12) — Repayment excluded; 220(4.3), (4.4) — Security furnished 
by a member institution of a deposit insurance corporation. 


(10.1) Principal amount of an obligation to pay in- 
terest — For the purposes of paragraph (10)(c), an 
amount of interest payable by a member institution to a 
deposit insurance corporation on an obligation shall be 
deemed to have a principal amount equal to that amount. 


Related Provisions: 137.1(11) — Deduction for payments by member 
institution. 


(11) Deduction by member institutions — There 
may be deducted in computing the income for a taxation 
year of a taxpayer that is a member institution such of the 
following amounts as are applicable: 


(a) any amount paid or payable by the taxpayer in the 
year that is described in subsection (2) to the extent 
that it was not deducted in computing the taxpayer’s 
income for a preceding taxation year; and 


(b) any amount repaid by the taxpayer in the year to a 
deposit insurance corporation on account of an amount 
described in paragraph (10)(a) or (b) that was received 
in a preceding taxation year to the extent that it was 
not, by reason of subsection (12), excluded from the 
taxpayer's income for the preceding year. 


(12) Repayment excluded — Where 


(a) a member institution has in a taxation year repaid 
an amount to a deposit insurance corporation on ac- 
count of an amount that was included by virtue of par- 
agraph (10)(a) or (b) in computing its income for a 
preceding taxation year, 

(b) the member institution has filed its return of in- 
come required by section 150 for the preceding year, 
and 


(c) on or before the day on or before which the mem- 
ber institution is required by section 150 to file a re- 
turn of income for the taxation year, it has filed an 
amended return for the preceding year excluding from 
its income for that year the amount repaid, 


the amount repaid shall be excluded from the amount oth- 
erwise included by virtue of paragraph (10)(a) or (b) in 
computing the member institution’s income for the pre- 


S. 137.2 


ceding year and the Minister shall make such reassess- 
ment of the tax, interest and penalties payable by the 
member institution for preceding taxation years as is nec- 
essary to give effect to the exclusion. 


Definitions [s. 137.1]: “amount” — 248(1); “Canadian corporation” — 
89(1), 248(1): “corporation” — 248(1), Interpretation Act 35(1); “credit 
union” — 137(6), 137.1(7), 248(1); “deposit insurance corporation” — 
137.1(5), (5.1); “Her Majesty” — Interpretation Act 35(1); “insurance cor- 
poration” — 248(1); “investment property” — 137.1(5); ““member institu- 
tion” — 137.1(5); “Minister” — 248(1); “private corporation” — 89(1), 
248(1); “property” — 248(1); “province” — Interpretation Act 35(1); 
“share”, “shareholder”, “subsidiary wholly-owned corporation” — 248(1); 
“tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 137.1]: IT-483: Credit unions (archived). 


137.2 [Deposit insurance — corporation — ] 
Computation of income for 1975 and subsequent 
years — For the purpose of computing the income of a 
deposit insurance corporation for the 1975 and subse- 
quent taxation years, 


(a) property of the corporation that is a bond, deben- 
ture, mortgage, hypothecary claim, note or other simi- 
lar obligation owned by it at the commencement of the 
corporation’s 1975 taxation year shall be valued at its 
cost to the corporation less the total of all amounts 
that, before that time, the corporation was entitled to 
receive as, on account or in lieu of payment of, or in 
satisfaction of, the principal amount of the bond, de- 
benture, mortgage, hypothecary claim, note or other 
similar obligation, 


(1) plus a reasonable amount in respect of the amor- 
tization of the amount by which the principal 
amount of the property at the time it was acquired 
by the corporation exceeded its actual cost to the 
corporation, or 


(ii) minus a reasonable amount in respect of the 
amortization of the amount by which its actual cost 
to the corporation exceeded the principal amount 
of the property at the time it was acquired by the 
corporation; 


(b) property of the corporation that is a debt owing to 
the corporation (other than property described in para- 
graph (a) or a debt that became a bad debt before its 
1975 taxation year) acquired by it before the com- 
mencement of its 1975 taxation year shall be valued at 
any time at the amount thereof outstanding at that 
time; 

(c) property of the corporation (other than property in 
respect of which any amount for the year has been in- 
cluded under paragraph (a)) that was acquired, by 
foreclosure or otherwise, after default made under a 
mortgage or hypothec shall be valued at its cost 
amount to the corporation; and 


(d) any other property shall be valued at its cost 
amount to the corporation. 


Origin of s. 137.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an applica- 
tion rule contained in 1974-75-76, c. 26, s. 94). 


History: The opening words of para, 137.2(a) amended by 2001, c. 17, 
subsec. 217(1) to add the words “hypothecary claim’, in force June 14, 
2001. 


Para. 137.2(c) amended by the said c. 17, subsec. 217(2) to add the words 
“or hypothec”, in force June 14, 2001. 


Definitions [S. 137.2]: “amount”, “cost amount” — 248(1); “deposit 
insurance corporation” — 137.1(5), (5.1) [does not explicitly apply to 
137.2]; “income” — 3; “principal amount’, “property” — 248(1); “taxa- 


tion year” — 249, 
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Insurance Corporations i Proposed Amendment — sees 
(2) Insurer’ s income or loss — — - For greater 
certainty, _ 


@ where a life i insurer Gas in C Ry arri yn 
y an insurance business i in Canada and in a CO ntry 


138. (1) Insurance corporations — It is hereby de- 
clared that a corporation, whether or not it is a mutual 
corporation, that has, in a taxation year, been a party to 
insurance contracts or other arrangements or relationships 
of a particular class whereby it can reasonably be re- 
garded as undertaking 


(a) to insure other persons against loss, damage or ex- 
pense of any kind, or 


(b) to pay insurance moneys to other persons 
(1) on the death of any person, 


(11) on the happening of an event or contingency 
dependent on human life, 


(111) for a term dependent on human life, or 
(iv) at a fixed or determinable future time, 


whether or not such persons are members or shareholders 
of the corporation, shall, regardless of the form or legal 
effect of those contracts, arrangements or relationships, 
be deemed, for the purposes of this Act, to have been car- 
rying on an insurance business of that class in the year for 
profit, and in any such case, for the purpose of computing 
the income of the corporation, the following rules apply: 


(c) every amount received by the corporation under, in 
consideration of, in respect of or on account of such a 
contract, arrangement or relationship shall be deemed 
to have been received by it in the course of that 
business, 


(d) the income shall, except as otherwise provided in 
this section, be computed in accordance with the rules 
applicable in computing income for the purposes of 
this Part, 


(e) all income from property vested in the corporation 
shall be deemed to be income of the corporation, and 


(f) all taxable capital gains and allowable capital 
losses from dispositions of property vested in the cor- 
poration shall be deemed to be taxable capital gains or 
allowable capital losses, as the case may be, of the 
corporation. 


Related Provisions: 87(2.2) — Amalgamation of insurance corpora- 
tions; 138(6)— Deductions for dividends from taxable corporations; 
138(9) — Computation of income; 139, 139.1 — Mutualization and 
demutualization of insurer; 142 — Taxable capital gains where insurer 
carries on business in Canada and outside Canada; 148(1) — Amount in- 
cluded in life insurance policyholder’s income; 149(1)(m), (t) — Exemp- 
tions — insurers; 190.1 — Financial institutions capital tax. 


Selected Cases [subsec. 138(1)]: Munich Reinsurance Co. (Canada 
Branch) v. R., [2000] 2 C.T.C. 2785 (TCC) (Right to tax refund not pro- 
perty used in business). 


surance business in 1 Catia Rei dent life. 
fore, not subject. to sdina tax on their baie 
(2) Insurer’s income or loss — Notwithstanding any business income. : 

other provision of this Act, where a life insurer resident in 
Canada carries on an insurance business in Canada and in 
a country other than Canada in a taxation year 


(a) its income or loss for the year from carrying on an 
insurance business is the amount of its income or loss 
for the year, computed in accordance with this Act, 
from the business in Canada; and 


Subsection 138(2) is ; amended | in Sue a 


; : Me New paragraph (a) ensures that the gross investmen re nue 
and allowable capital losses from dispositions of PIO> |) from Pa of a resident life i insurer (used or held by it in the - 
perty, (other than property disposed of in.a taxation. | course of carrying on an insurance business) will be included in 
year in which it was designated insurance property) of | computing the insurer’s income from its insurance business in 
the insurer used or held by it in the course of carrying | Canada only where the property is a ney seer insurance nisi 
on an insurance business. perty of the insurer for the year! i (ws ee 


(b) no amount shall be included in computing its in- 
come for the year in respect of its taxable capital gains 
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It also ensures that taxable capital gains and allowable losses 
from dispositions of the insurer’s property u he 

insurer in the course of carrying on an insu 
be included in computing the insurer’s inc 
year from its insurance business in Canada 
a vias of was epee ‘ins 


on dispositio 
insurer in the co 
be. inglided in 


Dear : boo 
We ¢ are 1 es] 0 


laos Of: eich 
ia, Each . 


ontended fhe ihe Pee: 
one: after 1999. 


x kone sincerely, 

- Brian Ernewein 2 

Director, Tax Legislation Division, id Policy Branch Co 
Letter from Dept. ot valiboah Janua / 8, 2 2001: > 


Dear aay” 


We are responding to your letter of benbe 11%, 2000, to te 
Wally Conway voncetnils: sections ial and 138 ae the Income 
Tax Act (the: Act). i ==. 


In your letter you eee concern  abdat the recent dédisicn 
of the Tax Court of Canada in Munich Reinsurance Company 
(Canada Branch) v. The Queen |atfirmed by the Federal Court 
of Appeal, [2002] | C.T.C. 199 —ed.], where it interpreted 
subsection 138(9) as not being a complete code with respect to 
the inclusion of investment income in a multinational insurer’s 
income from carrying on an insurance business in Canada. In- 
stead the court applied the general rules in the Act in determin- 
ing whether income from a property was income of the insurer 
from its insurance business carried on in Canada. 


You are concerned that, as a result of this decision, the intent of _ 
subsections 138(2) and (9) will be ignored and a multinational 
insurer will be required to include in its income from an insur- 
ance business carried on in Canada, its gross investment reve- 
nue from investment property that is not designated insurance 
property in respect of that business but is property factually 
used or held in that business. Consequently, you are requesting 


S. 138(3)(a)(iii)(A) 


clarifying. jampendinents: a ebseotions: — and | ont of the 


Related Provisions: 20(7)(c)—No deduction for certain reserves; 
20(26) — Deduction for unpaid claims reserve adjustment; 138(1) — In- 
surance corporations; 138(6) — Deduction for dividends; 138(9) — Com- 
putation of income; 140(1), (2) — Deductions and inclusions in income of 
insurer; 142 — Application of rule in 138(2)(b) before 1996; 211.1 — Tax 
on investment income of life insurer. 


History: Subsec. 138(2) amended by 1997, c..25, subsec. 39(1), applica- 
ble to 1997 et seq. Subsec. (2) formerly read: 


(2) Notwithstanding any other provision of this Act, where a life 
insurer is resident in Canada, 


(a) its income for a taxation year from carrying on an insurance 
business is the amount of its income for the year from carrying 
on that insurance business in Canada; and 


(b) its loss sustained in a taxation year in carrying on an insur- 
ance business is the amount of its loss, if any, sustained in the 
year in carrying on that insurance business in Canada, com- 
puted by applying, with such modifications as the circum- 
stances require, the provisions of this Act respecting the compu- 
tation of income from an insurance business of the class carried 
on by it. 


That portion of subsec. 138(2) preceding para. (a) substituted by 1994, c. 
7, Sch. I (1991, c. 49), subsec. 114(1), applicable to 1990 et seg. That 
portion formerly read: 


(2) Notwithstanding any other provision of this Act, in the case of 
an insurer, other than a resident of Canada that does not carry on a 
life insurance business, 


(3) Deductions allowed in computing income [of 
life insurer] — In computing a life insurer’s income for 
a taxation year from carrying on its life insurance busi- 
ness in Canada, there may be deducted 


(a) such of the following amounts as are applicable: 


(i) any amount that the insurer claims as a policy 
reserve for the year in respect of its life insurance 
policies, not exceeding the total of amounts that the 
insurer is allowed by regulation to deduct in re- 
spect of the policies, 


(11) any amount that the insurer claims as a reserve 
in respect of claims that were received by the in- 
surer before the end of the year under its life insur- 
ance policies and that are unpaid at the end of the 
year, not exceeding the total of amounts that the 
insurer is allowed by regulation to deduct in re- 
spect of the policies, 


(1.1) the amount included under paragraph (4)(b) 
in computing the insurer’s income for the taxation 
year preceding the year, 


(111) an amount equal to the lesser of 


(A) the amount, if any, by which the total of 
policy dividends (except the portion thereof 
paid out of segregated funds) that became paya- 
ble by the insurer after its 1968 taxation year 
and before the end of the year under its partici- 
pating life insurance policies exceeds the total 
of amounts deductible under this subparagraph 
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in computing its incomes for taxation years 
before the year, and 


(B) the amount, if any, by which the total of all 
amounts, each of which is the insurer’s income, 
determined in accordance with prescribed rules, 
for the year or a preceding taxation year ending 
after 1968 from its participating life insurance 
business carried on in Canada exceeds the total 
of all amounts each of which is an amount de- 
ductible under this subparagraph or subpara- 
graph (iv) in computing its incomes for taxation 
years ending before the year, 


(iv) an amount as a reserve for policy dividends 
that will become payable by the insurer in the im- 
mediately following taxation year equal to the least 
of 


(A) that portion of policy dividends that has ac- 
crued in the year or a preceding taxation year to 
or for the benefit of participating life insurance 
policyholders of the insurer, to the extent that 
an amount in respect thereof has not been in- 
cluded, either explicitly or implicitly, in the cal- 
culation of the amount deductible by the insurer 
for the year under subparagraph (i) and, for the 
purpose of this clause, a policy dividend in re- 
spect of a life insurance policy shall be deemed 
to accrue in equal daily amounts between anni- 
versary dates of the policy, 


(B) 110% of the amount paid or unconditionally 
credited in the taxation year immediately fol- 
lowing the year in respect of the portion re- 
ferred to in clause (A) of policy dividends that 
has accrued in the year or a preceding taxation 
year, and 


(C) the amount, if any, by which the amount de- 
scribed in clause (i11)(B) for the year exceeds 
the amount described in clause (ii1)(A) for the 
year, and 


(v) each amount (other than an amount credited 
under a participating life insurance policy) that 
would be deductible under section 140 in comput- 
ing the insurer’s income for the year if the refer- 
ence in that section to “an insurance business other 
than a life insurance business” were read as a refer- 
ence to “a life insurance business in Canada”; 


(b) [Repealed] 
(c) [Repealed under former Act] 
(d) [Repealed] 


(e) the total of amounts each of which is a policy loan 
made by the insurer in the year and after 1977; 


(f) where the taxation year is the first taxation year of 
the insurer ending after November 12, 1981, the total 
of all amounts each of which is the amount, if any, in 
respect of interest on a policy loan that was included 
in computing the insurer’s income for a taxation year 
ending before November 13, 1981 


(1) to the extent that the interest had accrued to it 
before the commencement of its 1969 taxation 
year, or 


(11) to the extent that the interest had been included 
in computing its income for a preceding taxation 
year; and 


Income Tax Act, Part 1 


(g) the amount of tax under Part XII.3 payable by the 
insurer in respect of its taxable Canadian life invest- 
ment income for the year. 


Related Provisions: 4(1)—Income or loss from a_ source; 
18(1)(e.1) — No deduction for unpaid claims; 20(1)(1) — Deductions 
reserve for doubtful debts; 20(7)(c) — Policy reserves for non-life insur- 
ance business; 20(26) — Deduction for unpaid claims reserve adjustment; 
39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduction in gain 
to reflect capital gains exemption election; 138(3:1) — Excess policy divi- 
dend deduction deemed deductible; 138(4) — Amounts included in com- 
puting income; 138(4.01) — Life insurance policy includes group life ben- 
efit or annuity contract; 138(9)—-Computation of. income; 
138(11.91)(d.1) — Computation of income for non-resident insurer; 
138(12) — “Maximum tax actuarial reserve’; 139.1(8)(b) — No deduc- 
tion for policy dividend paid on demutualization; 140 — Adjustments to 
income of insurance corporation; 148(1) — Amounts included in comput- 
ing policyholder’s income; 148(2) — Policy dividends deemed to be pro- 
ceeds of disposition; 149(10)(a.1) —Exempt corporations. 


History: Subparas. 138(3)(a)(i) and (ii) amended, subpara. (ii.1) added, 
by 1997, c. 25, subsec. 39(2), applicable to 1996 et seg. Subparas. (a)(i) 
and (ii) formerly read: 


(1) such amount in respect of a policy reserve for the year for life 
insurance policies of a particular class as is allowed by regulation, 


(11) such amount as is allowed by regulation as a reserve in respect 
of claims that were received by the insurer before the end of the 
year under life insurance policies and that are unpaid at the end of 
the year, 


Para. 138(3)(b) repealed by 1995, c. 21, subsec. 57(1), applicable to taxa- 
tion years that begin after February 22, 1994. For taxation years that in- 
clude February 22, 1994, para. (b) shall be read as follows: 


(b) the total of losses sustained in the year by the insurer in respect 
of Canada securities owned by it that were disposed of by it in the - 
year and before February 23, 1994; 


Para. (b) formerly read: 


(b) the total of losses sustained in the year by the insurer in respect 
of Canada securities owned by it that were disposed of by it in the 
year; 
Para. 138(3)(d) repealed by 1995, c. 21, subsec. 57(2), applicable to taxa- 
tion years that end after February 22, 1994. Para. (d) formerly read: 


(d) the total of each such portion of each amount, if any, by which 
the cost to the insurer of acquiring a Canada security owned. by it at 
the end of the year exceeds the principal amount of the security at 
the time it was so acquired as was deducted by the insurer in com- 
puting its profit for the year; 


Regulations: 1102(1)(j) (no CCA on property used in life insurance bus- 
iness outside Canada); 1401(1) (policy reserves for pre-1996 policies); 
1401(4) (unpaid claims reserve for pre-1996 policies); 1404(1) (policy 
reserves for post-1995 policies); 1405 (unpaid claims reserve for post- 
1995 policies); 2402 (amounts to be included in income). 


(3.1) Excess policy dividend deduction deemed 
deductible — For the purposes of clause (3)(a)(iii)(A), 


(a) an insurer’s 1975-76 excess policy dividend deduc- 
tion shall be deemed to be an amount that was deducti- 
ble under subparagraph (3)(a)(iii) in computing its in- 
comes for taxation years before its 1977 taxation year; 
and 


(b) the amount prescribed to be an insurer’s 1977 ex- 
cess policy dividend deduction shall be deemed to be 
an amount that was deductible under subparagraph 
(3)(a)(i11) in computing its incomes for taxation years 
before its 1978 taxation year. 

Regulations: 2407 (insurer’s 1977 excess policy dividend deduction). 


(4) Amounts included in computing income — In 
computing a life insurer’s income for a taxation year from 
carrying on its life insurance business in Canada, there 
shall be included 


(a) each amount. deducted under subparagraph 
(3)(a)(@), (1) or (iv) in computing the insurer’s income 
for the preceding taxation year; 
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(b) the amount prescribed in respect of the insurer for 
the year in respect of its life insurance policies; and 


(c) the total of all amounts received by the insurer in 

the year in respect of the repayment of policy loans or 

in respect of interest on policy loans. 
Related Provisions: 138(1) — Insurance corporations; 138(3) — De- 
ductions allowed in computing income; 138(4.01) — Life insurance policy 
includes group life benefit or, annuity contract; 138(4.1)-(4.4) — Amounts 
included in computing income; 138(9)— Computation of income; 
138(11.5)G.1) —Transfer of business by non-resident insurer; 
138(11.91)(d) — Computation of income of non-resident insurer. 


History: Subsec. 138(4) amended by 1997, c. 25, subsec. 39(3), applica- 
ble to 1996 et seq. Subsec. (4) formerly read: 


(4) In computing a life insurer’s income for a taxation year from 
carrying on its life insurance business in Canada, there shall be 
included 


(a) each amount deducted by the insurer under subparagraph 
(3)(a)(i), (ii) or (iv) in computing its income for the immedi- 
ately preceding taxation year; and 

(b), (c) [Repealed] 


(d) the total of amounts each of which is an amount received by 
the insurer in the year in respect of the repayment of a policy 
loan or in respect of interest on a policy loan. 


Para. 138(4)(b) repealed by 1995, c. 21, subsec. 57(3), applicable to taxa- 
tion years that begin after February 22, 1994. For taxation years that in- 
clude February 22, 1994, para. (b) shall be read as follows: 


(b) the total of profits or gains made in the year by the insurer in 
respect of Canada securities owned by it that were disposed of by it 
in the year and before February 23, 1994; and 

Para. (b) formerly read: 


(b), the total of profits or gains made in the year by the insurer in 
respect of Canada securities owned by it that were disposed of by it 
in the year; 
Para. 138(4)(c) repealed by 1995, c. 21, subsec. 57(4), applicable to taxa- 
tion years that end after February 22, 1994. Para. (c) formerly read: 


(c) the total of each such portion of each amount, if any, by which 
the principal amount, at the time it was acquired by the insurer, of a 
Canada security owned by it at the end of the year exceeds the cost 
to the insurer of so acquiring it as was included by the insurer in 
computing its profit for the year; and 


Regulations: 1404(2) (amount prescribed for 138(4)(b)); 8103 (pre- 
scribed amount). 


(4.01) Life insurance policy — For the purposes of 
subsections (3) and (4), a life insurance policy includes a 
benefit under a group life insurance policy or a group an- 
nuity contract. 


Related Provisions: Reg. 1408(1)“life insurance policy in Canada” — 
Same definition for purposes of policy reserve regulations. 


History: Subsec. 138(4.01) added by 1997, c. 25, subsec. 39(3), applica- 
ble to 1996 et seq. 


(4.1) idem [deemed deduction for 1976] — For the 
purposes of paragraph (4)(a), an insurer shall be deemed 
to have deducted in computing its income for its 1976 
taxation year, 
(a) under subparagraph (3)(a)(i), the total of 

(i) the amount deducted under that subparagraph in 

computing its income from its life insurance busi- 

ness in Canada for its 1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess 
policy reserves, and 
(B) the amount, if any, by which its 1975 
branch accounting election deficiency exceeds 
the total of 
(1) the amount determined under subpara- 
graph (d)(ii), 


S. 138(4.2)(a)(ii) 


(II) the total of amounts each of which is an 
amount determined under paragraph 
13(22)(b). with respect to depreciable pro- 
perty of a prescribed class of the insurer, 


(II) the amount determined under subpara- 
graph (b)(ii), and 

(IV) the total of amounts each of which is a 
portion of a non-capital loss that 1s deemed 
by subsection 111(7.1) to have been deducti- 
ble in computing the insurer’s income for a 
taxation year ending before 1977; 


(b) under subparagraph (3)(a)(ii), the total of 
(i) the amount deducted under that subparagraph in 


computing its income from its life insurance busi- 
ness in Canada for its 1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess 
additional group term reserves, and 


(B). the amount, if any, by which its 1975 
branch accounting election deficiency exceeds 
the total of 


(1) the amount determined under subpara- 
graph (d)(i), 

(iI) the total of amounts each of which is an 
amount determined under paragraph 
13(22)(b) with respect to depreciable pro- 
perty of a prescribed class of the insurer, and 


(III) the total described in 
(a)(i)(B)TV); 
(c) under subparagraph (3)(a)(iv), the total of 


(1) the amount deducted under that subparagraph in 
computing its income from its life insurance busi- 
ness in Canada for its 1976 taxation year, and 


(11) the amount, if any, of its 1975-76 excess policy 
dividend reserve; and 


(d) under paragraph 138(3)(c) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
the total of 


(i) the amount deducted under that paragraph in 
computing its income from its life insurance busi- 
ness in Canada for its 1976 taxation year, and 


subclause 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess in- 
vestment reserve, and 


(B) the amount, if any, of its 1975 branch ac- 
counting election deficiency. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.2) Idem [deemed deduction for 1977] — For the 
purposes of paragraph (4)(a), a life insurer shall be 
deemed to have deducted the following amounts in com- 
puting its income for its 1977 taxation year 


(a) under subparagraph (3)(a)(1), the amount if any, by 
which the total of 


(1) the insurer’s maximum tax actuarial reserve for 
its 1977 taxation year, if that reserve had been de- 
termined on the basis of the rules applicable to its 
1978 taxation year, 


(ii) where the insurer has deducted the amount of 
any policy loan made by it in the year in computing 
its income from its life insurance business in Can- 
ada for any taxation year before its 1978 taxation 
year or not included interest in respect of any such 
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loan in computing its gross investment revenue for 
any taxation year before its 1978 taxation year, the 
total of amounts that were outstanding at the end of 
the insurer’s 1977 taxation year each of which is an 
amount payable to it in respect of a policy loan, 
and 


(111) that portion of the amount deducted by the in- 
surer under subparagraph (3)(a)(i) in computing its 
income for its 1977 taxation year that is in respect 
of segregated fund policies 


exceeds 


(iv) the amount prescribed to be its 1977 carryfor- 
ward deduction; 


(b) under subparagraph (3)(a)(iv), the total of 


(1) the amount deducted under that subparagraph in 
computing its income from its life insurance busi- 
ness in Canada for its 1977 taxation year, and 


(11) the amount, if any, by which 


(A) the amount that would have been deductible 
under that subparagraph for its 1977 taxation 
year if that subparagraph were read without ref- 
erence to clause (3)(a)(iv)(C), 


exceeds 


(B) the amount determined under subparagraph 
(i) for that taxation year; and 


(c) under paragraph 138(3)(c) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
the total of 


(1) the amount deducted under that paragraph in 
computing its income from its life insurance busi- 
ness in Canada for its 1977 taxation year, and 


(11) the amount, if any, by which, 


(A) where the insurer has made an election 
under subsection (9) in respect of its 1975 taxa- 
tion year, the amount that would have been de- 
ductible under paragraph 138(3)(c) of that Act 
in computing its income for its 1977 taxation 
year if the insurer had claimed the maximum al- 
lowable amount in its 1977 taxation year, or 


(B) where the insurer has not made an election 
under subsection (9) in respect of its 1975 taxa- 
tion year, the amount that would have been de- 
ductible under paragraph 138(3)(c) of that Act 
in computing its income for its 1977 taxation 
year if the insurer had claimed the maximum al- 
lowable amount in each of its taxation years 
ending before 1978 and after 1974 


exceeds 
(C) the amount determined under subparagraph 


(1). 
Related Provisions: 1|11(7.2) — Non-capital loss of life insurer. 
Regulations: 2408 (1977 carryforward deduction). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.3) Idem [deemed deduction for 1985] — For the 
purposes of paragraph (4)(a), in computing a life insurer’s 
income from carrying on its life insurance business in 
Canada for its first taxation year ending after 1984, the 
amount, if any, by which 


(a) the total of all amounts each of which is an amount 
deducted by the insurer in computing its income for a 
taxation year ending after 1968 and before 1985 in re- 
spect of a claim under a life insurance policy that was 
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likely to arise after the end of the particular taxation 
year in respect of a death that occurred in the particu- 
lar taxation year 


exceeds 


(b) the total of all amounts each of which is an amount 
paid by the insurer or included in computing its in- 
come before the commencement of its first taxation 
year ending after 1984 in respect of amounts described 
in paragraph (a) 


shall be deemed to be an amount that was deducted by the 
insurer under subparagraph (3)(a)(i) in computing its in- 
come from that business for its last taxation year ending 
before 1985. 


(4.4) Idem [income inclusion re land, building] — 
Where, for a period of time in a taxation year, a life 
insurer 


(a) owned land (other than land referred to in para- 
graph (c) or (d)) or an interest therein that was not 
held primarily for the purpose of gaining or producing 
income from the land for the period, 


(b) had an interest in a building that was being con- 
structed, renovated or altered, 


(c) owned land subjacent to the building referred to in 
paragraph (b) or an interest therein, or 


(d) owned land immediately contiguous to the land re- 
ferred to in paragraph (c) or an interest therein that ~ 
was used or was intended to be used for a parking 
area, driveway, yard, garden or other use necessary for 
the use or intended use of the building referred to in 
paragraph (b), 


there shall be included in computing the insurer’s income 
for the year, where the land, building or interest was des- 
ignated insurance property of the insurer for the year, or 
property used or held by it in the year in the course of 
carrying on an insurance business in Canada, the total of 
all amounts each of which is the amount prescribed in re- 
spect of the insurer’s cost or capital cost, as the case may 
be, of the land, building or interest for the period, and the 
amount prescribed shall, at the end of the period, be in- 
cluded in computing 


(e) where the land or interest therein is property de- 
scribed in paragraph (a), the cost to the insurer of the 
land or the interest therein, and 


(f) where the land, building or interest therein is pro- 
perty described in paragraphs (b) to (d), the capital 
cost to the insurer of the interest in the building de- 
scribed in paragraph (b). 
Related. Provisions: 138(4.5) — Anti-avoidance rule; 
Meaning of “completed”; 248(4) — Interest in real property. 


138(4.6) — 


History: The portion of subsec. 138(4.4) between paras. (d) and (e) 
amended by 1997, c. 25, subsec. 39(4), applicable to 1997 et seg. That 
portion formerly read: 


the life insurer shall, where that land or building was property used 
by it in the year in, or held by it in the year in the course of, carrying 
on an insurance business in Canada, include a prescribed amount in 
computing its income for the year in respect of the cost or capital 
cost, as the case may be, of the land, building or interest therein to 
the insurer for the period, and the amount so included shall, at the 
end of the period, be included in computing 


Regulations: 2410 (prescribed amount). 


(4.5) Application [of subsec. (4.4)] — Where a life 
insurer transfers or lends property, directly or indirectly in 
any manner whatever, to a person or partnership (in this 
subsection referred to as the “‘transferee”’) that is affiliated 
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with the insurer or a person or partnership that does not 
deal at arm’s length with the insurer and 


(a) that property, 
(b) property substituted for that property, or 


(c) property the acquisition of which was assisted by 
the transfer or loan of that property 


was property described in paragraph (4.4)(a), (b), (c) or 
(d) of the transferee for a period of time in a taxation year 
of the insurer, the following rules apply: 


(d) subsection (4.4) shall apply to include an amount 
in the insurer’s income for the year on the assumption 
that the property was owned by the insurer for the pe- 
riod, was property described in paragraph (4.4)(a), (b), 
(c) or (d) of the insurer and was used or held by it in 
the year in the course of carrying on an insurance busi- 
ness in Canada, and 


(e) an amount included in the insurer’s income for the 
year under subsection (4.4) by reason of the applica- 
tion of this subsection shall 


(i) where subparagraph (i1) does not apply, be ad- 
ded by the insurer in computing the cost to it of 
shares of the capital stock of or an interest in the 
transferee at the end of the year, or 


(ii) where the insurer and the transferee have 
jointly elected in prescribed form on or before the 
day that is the earliest of the days on or before 
which any taxpayer making the election is required 
to file a return pursuant to section 150 for the taxa- 
tion year that includes the period, be added in 
computing 


(A) where the property is land or an interest 
therein of the transferee described in paragraph 
(4.4)(a), the cost to the transferee of the land or 
the interest therein, and 


(B) where the property is land, a building or an 
interest therein described in paragraphs (4.4)(b) 
to (d), the capital cost to the transferee of the 
interest in the building described in paragraph 
(4.4)(b). 


Related Provisions: 248(4) — Interest in real property; 248(5) — Sub- 
stituted property; 251.1 — Affiliated persons. 


History: The opening words of subsec. 138(4.5), and para. (d), amended 
by 1997, c, 25, subsecs. 39(5), (6), applicable to 1997 et seg. The opening 
words and para. (d) formerly read: 


(4.5) Where, after 1987, a life insurer has transferred or lent pro- 
perty, directly or indirectly in any manner whatever, to a transferee 
that was a designated corporation of the insurer (within the meaning 
assigned by subsection 2405(3) of the Income Tax Reguiations) or a 
person or partnership that does not deal at arm’s length with the 
insurer and 


(d) subsection (4.4) shall apply to the insurer to include an amount 
in the insurer’s income for the year on the assumption that the pro- 
perty was owned by the insurer for the period, was property de- 
scribed in paragraph (4.4)(a), (b), (c) or (d) of the insurer and was 
used by it in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada, and 


(4.6) Completion [of building] — For the purposes of 
subsection (4.4), the construction, renovation or alteration 
of a building is completed at the earlier of the day on 
which the construction, renovation or alteration is actually 
completed and the day on which all or substantially all of 
the building is used for the purpose for which it was con- 
structed, renovated or altered. 


S. 138(5.1) 


(5) Deductions not allowed — Notwithstanding any 
other provision of this Act, 


(a) in the case of an insurer, no deduction may be 
made under paragraph 20(1)(1) in computing its in- 
come for a taxation year from an insurance business in 
Canada in respect of a premium or other consideration 
for a life insurance policy in Canada or an interest 
therein; and 


(b) in the case of a non-resident insurer or a life in- 
surer resident in Canada that carries on any of its in- 
surance business in a country other than Canada, no 
deduction may be made under paragraph 20(1)(c) or 
(d) in computing its income for a taxation year from 
carrying on an insurance business in Canada, except in 
respect of 


(i) interest on borrowed money used to acquire des- 
ignated insurance property for the year, or to ac- 
quire property for which designated insurance pro- 
perty for the year was substituted property, for the 
period in the year during which the designated in- 
surance property was held by the insurer in respect 
of the business, 


(i1) interest on amounts payable for designated in- 
surance property for the year in respect of the busi- 
ness, or 


(iii) interest on deposits received or other amounts 
held by the insurer that arose in connection with 
life insurance policies in Canada or with policies 
insuring Canadian risks. 
(iv) [Repealed] 
Related Provisions: 248(4) — Interest in real property; 248(5) — Sub- 
stituted property. 
History: Subpara. 138(5)(b)(i) amended by 2001, c. 17, subsec. 133(1), 
applicable to 1997 et seg. The subpara. formerly read: 
(i) interest on borrowed money used to acquire designated insurance 
property for the year in respect of the business, 


Subpara. 138(5)(b)(iv) repealed by the said c. 17, subsec. 133(2), applica- 
ble to 1997 et seg. The subpara. formerly read: 


(iv) other interest that does not exceed a prescribed amount. 


Para. 138(5)(b) amended by 1997, c..25, subsec. 39(7), applicable to 1997 
et seq. Para. (b) formerly read: 


(b) in the case of a non-resident insurer or a life insurer resident in 
Canada that carries on any of its insurance business in a country 
other than Canada, no deduction may be made under paragraph 
20(1)(c) or (d) in computing its income for a taxation year from 
carrying on an insurance business in Canada, except in respect of 
interest on 


(1) borrowed money used to acquire property used by it in the 
year in, or held by it in the year in the course of, carrying on 
that insurance business in Canada, to the extent that the interest 
is paid or payable in respect of that portion of the year during 
which the property was so used or held, 

(ii) amounts payable for its property used by it in the year in, or 
held by it in the year in the course of, carrying on that insurance 
business in Canada to the extent that the interest is paid or pay- 
able in respect of that portion of the year during which the pro- 
perty was so used or held, or 

(iii) deposits received or other amounts held by the insurer that 
arose in connection with life insurance policies in Canada or 
with policies insuring Canadian risks. 


Regulations: 2404 (prescribed amount for 138(5)(b)(iv)). 


(5.1) No deduction — No deduction shall be made 
under subsection 20(12) in computing the income of a life 
insurer resident in Canada in respect of foreign taxes at- 
tributable to its insurance business. 


Interpretation Bulletins: IT-506: Foreign income taxes as a deduction 
from income. 
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(5.2) [Repealed] 


History: Subsec. 138(5.2) repealed by 1995, c. 21, subsec. 57(5), applica- 
ble to dispositions occurring after October 30, 1994, except the disposition 
of a debt obligation before July 1995 where 


(a) the disposition is part of a series of transactions or events that be- 
gan before October 31, 1994; 


(b) as part of the series of transactions or events, the taxpayer who 
acquired the debt obligation disposed of property before October 31, 
1994; and 


(c) it is reasonable to consider that one of the main reasons for the 
acquisition of the debt obligation by the taxpayer was to obtain a de- 
duction because, as a consequence of the disposition referred to in 
paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxa- 
tion year, or 


(ii) an amount was subtracted from a balance of undeducted out- 
lays, expenses or other amounts of the taxpayer and the subtracted 
amount exceeded the portion, if any, of the balance that could rea- 
sonably be considered to be in respect of the property. 


Subsec. (5.2) formerly read: 


(5.2) Idem — Notwithstanding paragraph (3)(b) and subsection 
(11.4), in computing an insurer’s income for a taxation year from 
carrying on an insurance business, no amount shall be deducted in 
respect of a loss sustained by the insurer on a disposition (other than 
a disposition occurring as a result of the application of subsection 
(11.3)) of property that is a share, bond, debenture, mortgage, note, 
agreement of sale or any other form of indebtedness that was not a 
capital property of the insurer and was used by it in the year in, or 
held by it in the year in the course of, carrying on an insurance busi- 
ness in any case where 


(a) during the period commencing 30 days before and ending 30 
days after the disposition, the insurer or a person or partnership 
that does not deal at arm’s length with the insurer acquired or 
agreed to acquire the same or an identical property (in this sub- 
section referred to as the “substituted property”), and 


(b) at the end of the period referred to in paragraph (a), the in- 
surer or the person or partnership, as the case may be, owned or 
had a right to acquire the substituted property, 


and any such loss shall be added in computing the cost to the insurer 
or the person or partnership, as the case may be, of the substituted 


property. 


(6) Deduction for dividends from taxable corpora- 
tions — In computing the taxable income of a life. in- 
surer for a taxation year, no deduction from the income of 
the insurer for the year may be made under section 112 
but, except as otherwise provided by that section, there 
may be deducted from that income the total of taxable 
dividends (other than dividends on term preferred shares 
that are acquired in the ordinary course of the business 
carried on by the life insurer) included in computing the 
insurer’s income for the year and received by the insurer 
in the year from taxable Canadian corporations. 


Related Provisions: 18(1)(c) — Limitation re exempt income; 55(2) — 
Deemed proceeds or capital gain; 87(2)(x) —- Amalgamations; 111(7.2) — 
“Non-capital loss” of life insurer; 111(8)“*non-capital loss” A:E — Amount 
included in non-capital loss; 112(2.2), (2.4) — Where no deduction per- 
mitted; 112(3)(b)(a) — Reduction in loss on subsequent disposition of 
share; 112(4)(d)——Loss on share held as inventory; 112(5.2)B(b)(i), 
(11) — Adjustment for dividends received on mark-to-market property; 
115(1)(d.1) — Deduction from income of non-resident; 141(2) — Life in- 
surance corporation deemed to be public corporation; 148(4) — Income 
from disposition; 187.2 — Tax on dividends on taxable preferred shares; 
187.3 — Tax on dividends on taxable RFI shares; 191(4) — Subsec. 
138(6) deemed not to apply; 248(14) — Corporations deemed _ related; 
258 — Deemed dividend on term preferred share. 


Interpretation Bulletins: [T-52R4: Income bonds and income deben- 
tures (archived); IT-328R3: Losses on.shares on which dividends have 
been received; IT-385R2: Disposition of an income interest in a trust. 


(7) [Repealed] 
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History: Subsec. 138(7) repealed by 1997, c. 25, subsec. 39(8), applicable 
to 1996 et seg. Subsec. (7) formerly read: 


(7) Amounts paid to shareholders included in taxable _in- 
come — The taxable income for a taxation year of a life insurer 
resident in Canada is its taxable income for the year otherwise com- 
puted under this Part, plus 2 times the amount, if any, by which the 
total of amounts each of which is an amount paid by it after the end 
of its 1968 taxation year and before the end of the year as, on ac- 
count or in lieu of payment of, or in satisfaction of dividends or 
stock dividends or any other amounts that, but for paragraph 
84(1)(c.1), would have been dividends, exceeds the total of 


(a) the insurer’s undistributed income on hand at the end of its 
1968 taxation year in respect of which tax under this Part has 
been paid by it, 


(b) the surplus funds derived from operations of the insurer as 
of the end of the year, 


(c) the: total of amounts of surplus contributed to the insurer 
before the end of the year, 


(d) '2 the total of amounts that, by virtue of this subsection, 
have been added to the taxable income of the insurer otherwise 
computed under this Part in computing its taxable income for 
taxation years before the year, 


(e) where in the taxation year the insurer carried on an insur- 
ance business.in a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of 
shares of the capital stock of the insurer paid by it in the 
year out of property other than property used by the insurer 
in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada, and 


(11) the amount of tax for the year paid by the insurer to the 
government of a country other than Canada under the in- 
come tax laws of that country out of property other than 
property used by the insurer in the year in, or held by it in 
the year in the course of, carrying on an insurance business 
in Canada, 


(f) where in the taxation year the insurer did not carry on an 
insurance business in a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of 
shares of the capital stock of the insurer paid by it in the 
year, and 

(1) the amount of tax for the year paid by the insurer to the 
government of a country other than Canada under the in- 
come tax laws of that country, 


(g) the total of all amounts determined under paragraphs (e) and 
(f) in respect of the insurer for taxation years before the year, 
and 


(h) the amount, if any, by which the lesser of 


(i) the total of amounts paid after the end of the insurer’s 
1968 taxation year and before 1978 as, on account or in lieu 
of payment of, or in satisfaction of, dividends or stock divi- 
dends in respect of shares of the capital stock of the insurer, 
and 


(ii) the amount, if any, determined in respect of the insurer 
under paragraph 138(7)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in 
its application to the 1976 taxation year 


exceeds 


(iii) the total of amounts of surplus contributed to the in- 
surer before 1978. 


(8) No deduction for foreign tax — No deduction 
shall be made under section 126 from the tax payable 
under this Part for a taxation year by a life insurer resi- 
dent in Canada in respect of such ‘part of an income or 
profits tax as can reasonably be attributable to income 
from its insurance business. 


(9) Computation of income — Where in a taxation 
year an insurer (other than an insurer resident in Canada 
that does not carry on a life insurance business) carries on 
an insurance business in Canada and in a country other 
than Canada, there shall be included in computing its in- 
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come for the year from carrying on its insurance busi- 
nesses in Canada the total of 


(a) its gross investment revenue for the year from its 
designated insurance property for the year, and 


(b) the amount prescribed in respect of the insurer for 
the year. 


Letters conv Department ‘ot Pines January 8 and May 


7, 2001: See under 138(2). . 


Related Provisions: 88(1)(g) — Winding up — gross investment reve- 
nue; 111(7.1) — Effect of election by insurer under ss. 138(9) re 1975 tax- 
ation year; 138(2) — Insurer’s income or loss; 138(3) — Deductions al- 
lowed in computing income; 138(7)— Amounts paid to shareholders 
included in taxable income; 138(11.5)(i) — Transfer of insurance business 
by non-resident insurer; 138(11.91)(d) — Computation of income for non- 
resident insurer; 138(11.92)(c)— Computation of income where insur- 
ance business transferred; 142 — Taxable capital gains, etc.; 148(1) — 
Amounts included in computing policyholder’s income; 219(4) — Non- 
resident insurers. 


History: Subsec. 138(9) amended by 1997, c. 25, subsec. 39(9), applica- 
ble to 1997 et seq. Subsec. (9) formerly read: 


(9) Where in a taxation year an insurer (other than a resident of 
Canada that does not carry on a life insurance business) carried on 
an insurance business in Canada and in a country other than Can- 
ada, there shall be included in computing its income for the year 
from carrying on its insurance businesses in Canada the total of 


(a) that part of its gross investment revenue for the year that is 
gross investment revenue from property used by it in the year 
in, or held by it in the year in the course of, carrying on those 
insurance businesses in Canada, and 


(b) such additional amount as is prescribed in respect of the in- 
surer for the year by regulation. 


Selected Cases [subsec. 138(9)]: Munich Reinsurance Co. (Canada 
Branch) v. R., (2002) 1 C.T.C. 199 (FCA); aff?g [2000] 2 C.T.C. 2785 
(TCC) (Interest on overpayments of tax instalments part of income from 
insurance business in Canada); Victory Reinsurance Co. v. MNR, [1992] 2 
C.T.C. 2200 (TCC) (Amount of reserve reported to Superintendent of In- 
surance was amount of reserve under Act); London Life Insurance Co. v. 
R., [1990] 1 C.T.C. 43 (FCA) (Resident insurer carrying on business out 
of Canada, although related activities in Canada). 


Regulations: 2411 (prescribed amount). 


Forms: T2 SCH 150: Net income (loss) for income tax purposes for life 
insurance companies; T2016: Part XIII tax return — tax on income from 
Canada of approved non-resident insurers. 


(9.1) [Repealed under former Act] 


(10) Application of financial institution rules — 
Notwithstanding sections 142.3, 142.4 and 142.5, where 
in a taxation year an insurer (other than an insurer resi- 
dent in Canada that does not carry on a life insurance bus- 
iness) carries on an insurance business in Canada and in a 
country other than Canada, in computing its income for 
the year from carrying on an insurance business in 
Canada, 


(a) sections 142.3 and 142.5 apply only in respect of 
property that is designated insurance property for the 
year in respect of the business; and 


(b) section 142.4 applies only in respect of the disposi- 
tion of property that, for the taxation year in which the 
insurer disposed of it, was designated insurance pro- 
perty in respect of the business. 


History: Subsec. 138(10) amended by 1997, c. 25, subsec. 39(9), applica- 
ble to 1997 et seg. Subsec, (10) formerly read: 


(10) Where in a taxation year an insurer (other than an insurer resi- 
dent in Canada that does not carry on a life insurance business) car- 
ried on an insurance business in Canada and in a country other than 


S. 138(11.3) 


Canada, in computing the income of the insurer for the year from 
carrying On an insurance business in Canada, 


(a) sections 142.3 and 142.5 apply with respect to property used 
by it in the year in, or held by it in the year in the course of, 
carrying on that business; and 


(b) section 142.4 applies with respect to the disposition of pro- 
perty that, in the taxation year in which the insurer disposed of 
it, was property used by it in the year in, or held by it in the 
year in the course of, carrying on that business. 
Subsec. 138(10) added by 1995, c. 21, subsec. 57(6), applicable to taxa- 
tion years that end after February 22, 1994. 


(11) [Repealed] 


History: Subsec. 138(11) repealed by 1995, c. 21, subsec. 57(7), applica- 
ble to taxation years that begin after February 22, 1994. Subsec. (11) for- 
merly read: 


(11) Profit or loss in respect of Canada security — For the pur- 
poses of paragraphs (3)(b) and (4)(b), 


(a) the profit or gain made by an insurer in a taxation year in 
respect of a Canada security owned by it that was disposed of 
by it in the year is the amount by which the proceeds of disposi- 
tion to which the insurer thereby became entitled exceeds the 
amortized cost of the security to the insurer at the time of the 
disposition; and 


(b) the loss sustained by an insurer in a taxation year in respect 
of a Canada security owned by it that was disposed of by it in 
the year is the amount by which the amortized cost of the secur- 
ity to the insurer at the time of the disposition exceeds the pro- 
ceeds of the disposition to which the insurer thereby became 
entitled. 


(11.1) Identical properties — For the purpose of sec- 
tion 47, any property of a life insurance corporation that 
would, but for this subsection, be identical to any other 
property of the corporation is deemed not to be identical 
to the other property unless both properties are 


(a) designated insurance property of the insurer in re- 
spect of a life insurance business carried on in Canada; 
or 


(b) designated insurance property of the insurer in re- 
spect of an insurance business in Canada other than a 
life insurance business. 


Related Provisions: 248(12) — Identical properties. 


History: Subsec. 138(11.1) amended by 1997, c. 25, subsec. 39(9), appli- 
cable to 1997 et seq. Subsec. (11.1) formerly read: 


(11.1) For the purposes of section 47, any property of a life insur- 
ance corporation that would, but for this subsection, be identical to 
any other property of the corporation shall be deemed not to be 
identical to that other property unless both properties are 


(a) non-segregated property used by it in the year in, or held by 
it in the year in the course of, carrying on a life insurance busi- 
ness in Canada; or 
(b) non-segregated property used by it in the year in, or held by 
it in the year in the course of, carrying on an insurance business 
in Canada other than a life insurance business. 

1.T. Application Rules: 26(8.1) (property owned since before 1972). 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(11.2) Computation of capital gain on pre-1969 
depreciable property — For the purposes of comput- 
ing the amount of a capital gain from the disposition of 
any depreciable property acquired by a life insurer before 
1969, the capital cost of the property to the insurer shall 
be its capital cost determined without reference to para- 
graph 32(1)(a) of An Act to amend the Income Tax Act, 
chapter 44 of the Statutes of Canada 1968-69, as it read in 
its application to the 1971 taxation year. 


(11.3) Deemed disposition — Subject to subsection 
(11.31), where a property of a life insurer resident in Can- 
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ada that carries on an insurance business in Canada and in 
a country other than Canada or of a non-resident insurer is 


(a) designated insurance property of the insurer for a 
taxation year, was owned by the insurer at the end of 
the preceding taxation year and was not designated in- 
surance property of the insurer for that preceding year, 
or 


(b) not designated insurance property for a taxation 
year, was owned by the insurer at the end of the pre- 
ceding taxation year and was designated insurance 
property of the insurer for that preceding year, 


the following rules apply: 


(c) the insurer is deemed to have disposed of the pro- 
perty at the beginning of the year for proceeds of dis- 
position equal to its fair market value at that time and 
to have reacquired the property immediately after that 
time at a cost equal to that fair market value, 


(d) where paragraph (a) applies, any gain or loss aris- 
ing from the disposition is deemed not to be a gain or 
loss from designated insurance property of the insurer 
in the year, and 


(e) where paragraph (b) applies, any gain or loss aris- 
ing from the disposition 1s deemed to be a gain or loss 
from designated insurance property of the insurer in 
the year. 


Related Provisions: 54“superficial loss”(c)— Superficial loss rule 
does not apply; 138(11.31) — Exception where mark-to-market deemed 
disposition has applied; 138(11.4) — Loss deductible only in year pro- 
perty disposed of. 

History: The portion of subsec. 138(11.3) after para. (b) amended by 
2001, c. 17, subsec. 133(3), applicable to 1997 et seg. The portion for- 
merly read: 


the insurer is deemed to have disposed of the property at the begin- 
ning of the year for proceeds of disposition equal to its fair market 
value at that time and to have immediately thereafter reacquired the 
property at a cost equal to that fair market value. 


Subsec. 138(11.3) amended by 1997, c. 25, subsec. 39(10), applicable to 
1997 et seg. Subsec. (11.3) formerly read: 


(11.3) Subject to subsection (11.31), and except for the purposes of 
paragraph 20(1)(1), the description of A in the definition “un- 
depreciated capital cost” in subsection 13(21) and paragraph (b) of 
the description of F in that definition and any regulations made for 
the purpose of the definition “property used by it in the year in, or 
held by it in the year in the course of” in subsection (12), where a 
life insurer resident in Canada, or a non-resident insurer, that carries 
on an insurance business 1n Canada and in a country other than Can- 
ada, at any time, 


(a) acquires property for some other purpose and at a later time 
commences to use that property as property used by it in the 
year in, or held by it in the year in the course of, carrying on an 
insurance business in Canada, or 

(b) acquires property for use as property used by it in the year 
in, or held by it in the year in the course of, carrying on an 
insurance business in Canada and at a later time commences to 
use the property for some other purpose, 


(c), (d) [Repealed] 


the insurer shall be deemed to have disposed of the property at that 
later time for proceeds of disposition equal to its fair market value 
at that time and to have immediately thereafter reacquired the pro- 
perty at a cost equal to that fair market value. 

The opening words of subsec. 138(11.3) amended by 1995, c. 21, subsec. 

57(8), applicable to changes in use of property occurring in taxation years 

that begin after October 1994. The opening words formerly read: 
(11.3) Except for the purposes of paragraphs (3)(d), (4)(c) and 
20(1)(1), the description of A in the definition “undepreciated capi- 
tal cost” in subsection 13(21) and paragraph (b) of the description of 
F in that definition and any regulations made for the purpose of the 
definition “property used by it in the year in, or held by it in the 
year in the course of’ in subsection (12), where a life insurer resi- 
dent in Canada, or a non-resident insurer, that carries on an insur- 
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ance business in Canada and in a country other than Canada, at any 
time, 
Paras. 138(11.3)(c) and (d) repealed by 1995, c. 21, subsec. 57(9), applica- 


ble to changes in use of property occurring after February 22, 1994. Paras. 
(c) and (d) formerly read: 


(c) acquires property that is a bond, debenture, mortgage, agreement 
of sale or any other form of indebtedness for use as property used 
by it in the year in, or held by it in the year in the course of, carrying 
on a life insurance business in Canada and at a later time com- 
mences to use the property in, or hold it in the course of, carrying 
on a business other than a life insurance business in Canada, or 


(d) acquires property that is a bond, debenture, mortgage, agreement 
of sale or any other form of indebtedness for use in, or to be held in 
the course of, carrying on a business other than a life insurance bus- 
iness in Canada and at a later time commences to use the property 
as property used by it in the year in, or held by it in the year in the 
course of, carrying on a life insurance business in Canada, 

That portion of subsec. 138(11.3) preceding para. (a) substituted by 1994, 

c. 7, Sch. I (1991, c. 49), subsec. 114(2), applicable to taxation years be- 

ginning after June 17, 1987 that end after 1987. That portion formerly 

read: 
(11.3) Except for the purposes of the definition “amortized cost” in 
subsection 248(1) as it applies to paragraphs (3)(d) and (4)(c), para- 
graph 20(1)(1), the description of A in the definition “undepreciated 
capital cost” in subsection 13(21) and paragraph (b) of the descrip- 
tion of F in that definition and any regulations made for the pur- 
poses of the definition “property used by it in the year in, or held by 
it in the year in the course of” in subsection (12), where a life in- 
surer resident in Canada, or a non-resident insurer, that carries on an 
insurance business in Canada and in a country other than Canada, at 
any time, 

I.T. Application Rules: 26(17.1) (ITAR 26 does not apply to property — 

owned since before 1972 where 138(11.3) applies). 


(11.31) Exclusion from deemed disposition — 
Subsection (11.3) does not apply 


(a) to deem a disposition in a taxation year of a pro- 
perty of an insurer where subsection 142.5(2) deemed 
the insurer to have disposed of the property in its pre- 
ceding taxation year; nor 


(b) for the purposes of paragraph 20(1)(1), the descrip- 
tion of A and paragraph (b) of the description of F in 
the definition “undepreciated capital cost” in subsec- 
tion 13(21) and the definition “designated insurance 
property” in subsection (12). 
History: Subsec. 138(11.31) amended by 1997, c. 25, subsec. 39(10), ap- 
plicable to 1997 et seg. Subsec. (11.31) formerly read: 
(11.31) Subsection (11.3) does not apply in respect of a change in 
use of a property of an insurer where subsection 142.5(2) deemed 


the insurer to have disposed of the property in the taxation year that 
ended immediately before the change in use. 


Subsec. 138(11.31) added by 1995, c. 21, subsec. 57(10), applicable to 
changes in use of property occurring in taxation years that begin after Oc- 
tober 1994. 


(11.4) Deduction of loss — Notwithstanding any other 
provision of this Act, where an insurer has a loss for a 
taxation year from the disposition, because of subsection 
(11.3), of a property other than a specified debt obligation 
(as defined in subsection 142.2(1)), and the loss would, 
but for this subsection, have been deductible in the year, 
the loss shall be deductible only in the taxation year in 
which the taxpayer disposes of the property otherwise 
than because of subsection (11.3). ° 

History: Subsec. 138(11.4) amended by 1995, c. 21, subsec. 57(11), ap- 
plicable to property deemed by subsection 138(11.3) to be disposed of af- 
ter 1994. Subsec. (11.4) formerly read: 


(11.4) Rules on deemed disposition and reacquisition — 
Where, but for this subsection, an insurer in a taxation year would, 
by virtue of subsection (11.3), have realized an otherwise deductible 
loss for the year in respect of any property, notwithstanding any 
other provision of this Act, that loss shall be deductible only in the 
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taxation year in which the insurer disposes of the property otherwise 
than by virtue of subsection (11.3). 


(11.41) [Repealed] 


History: Subsec. 138(11.41) repealed by 1995, c. 21, subsec. 57(12), ap- 
plicable to changes in use of property occurring after February 22, 1994. 
Subsec. (11.41) formerly read: 


(11.41) Inclusion of gain — Where, by reason of a change in use 
referred to in paragraph (11.3)(c) or (d) of a property that is a bond, 
debenture, mortgage, agreement of sale or any other form of indebt- 
edness, an insurer would, by reason of subsection (11.3), have real- 
ized an otherwise taxable gain at any time in respect of such pro- 
perty, that gain shall be included in computing the income of the 
insurer only in the taxation year in which the insurer disposes of or 
is deemed to have disposed of the property otherwise than by reason 
of a change in use of the property referred to in paragraph (11.3)(c) 
or (d). 


(11.5) Transfer of insurance business by non- 
resident insurer — Where 


(a) a non-resident insurer (in this subsection referred 
to as the “transferor’) has, at any time in a taxation 
year, ceased to carry on all or substantially all of an 
insurance business carried on by it in Canada in that 
year, 


(b) the transferor has, at that time or within 60 days 
after that time, transferred all or substantially all of the 
property (in this subsection referred to as the “trans- 
ferred property”) that is owned by it at that time and 
that was designated insurance property in respect of 
the business for the taxation year that, because of para- 
graph (h), ended immediately before that time 


(1) to a corporation (in this subsection referred to as 
the “‘transferee’’) that is a qualified related corpora- 
tion (within the meaning assigned by subsection 
219(8)) of the transferor that began immediately 
after that time to carry on that insurance business 
in Canada, and 


(ii) for consideration that includes shares of the 
capital stock of the transferee, 


(c) the transferee has, at that time or within 60 days 
thereafter, assumed or reinsured all or substantially all 
of the obligations of the transferor that arose in the 
course of carrying on that insurance business in Can- 
ada, and 


(d) the transferor and the transferee have jointly 
elected in prescribed form and in accordance with sub- 
section (11.6), 


the following rules apply: 


(e) subject to paragraph (k.1), where the fair market 
value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right 
to receive any such shares) received or receivable by 
the transferor for the transferred property does not ex- 
ceed the total of the cost amounts to the transferor, at 
that time, of the transferred property, the proceeds of 
disposition of the transferor and the cost to the trans- 
feree of the transferred property shall be deemed to be 
the cost amount, at that time, to the transferor of the 
transferred property, and in any other case, the provi- 
sions of subsection 85(1) shall be applied in respect of 
the transfer, 


(f) where the provisions of subsection 85(1) are not re- 
quired to be applied in respect of the transfer, the cost 
to the transferor of any particular property (other than 
shares of the capital stock of the transferee or a right 
to receive any such shares) received or receivable by it 
as consideration for the transferred property shall be 
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deemed to be the fair market value, at that time, of the 
particular property, 


(g) where the provisions of subsection 85(1) are not 
required to be applied in respect of the transfer, the 
cost to the transferor of any shares of the capital stock 
of the transferee received or receivable by the trans- 
feror as consideration for the transferred property shall 
be deemed to be 


(i) where the shares are preferred shares of any 
class of the capital stock of the transferee, the 
lesser of 


(A) the fair market value of those shares imme- 
diately after the transfer of the transferred pro- 


perty, and 
(B) the amount determined by the formula 
AX Z 
C 


where 


A is the amount, if any, by which the proceeds 
of disposition of the transferor of the trans- 
ferred property determined under paragraph 
(e) exceed the fair market value, at that time, 
of the consideration (other than shares of the 
capital stock of the transferee or a right to 
receive any such shares) received or receiva- 
ble by the transferor for the transferred 


property, 
B is the fair market value, immediately after 


the transfer of the transferred property, of 
those preferred shares of that class, and 


C is the fair market value, immediately after 
the transfer of the transferred property, of all 
preferred shares of the capital stock of the 
transferee receivable by the transferor as 
consideration for the transferred property, 
and 


(ii) where. the shares are common shares of any 
class of the capital stock of the transferee, the 
amount determined by the formula 

B 


AXxX= 
c 


where 


A is the amount, if any, by which the proceeds of 
disposition of the transferor of the transferred 
property determined under paragraph (e) exceed 
the total of the fair market value, at that time, of 
the consideration (other than shares of the capi- 
tal stock of the transferee or a right to receive 
any such shares) received or receivable by the 
transferor for the transferred property and the 
cost to the transferor of all preferred shares of 
the capital stock of the transferee receivable by 
the transferor as consideration for the trans- 
ferred property, 


Bis the fair market value, immediately after the 
transfer of the transferred property, of those 
shares of that class, and 


C is the fair market value, immediately after the 
transfer of the transferred property, of all com- 
mon shares of the capital stock of the transferee 
receivable by the transferor as consideration for 
the transferred property, 


S. 138(11.5)(h) 


(h) for the purposes of this Act, the transferor and the 
transferee shall be deemed to have had taxation years 
ending immediately before that time and, for the pur- 
poses of determining the fiscal periods of the trans- 
feror and transferee after that time, they shall be 
deemed not to have established fiscal periods before 
that time, 


(i) for the purpose of determining the amount of gross 
investment revenue required by subsection (9) to be 
included in computing the transferor’s income for the 
particular taxation year referred to in paragraph (h) 
and its gains and losses from its designated insurance 
property for its subsequent taxation years, the trans- 
feror is deemed to have transferred the business re- 
ferred to in paragraph (a), the property referred to in 
paragraph (b) and the obligations referred to in para- 
graph (c) to the transferee on the last day of the partic- 
ular year, 


(j) for the purpose of determining the income of the 
transferor and the transferee for their taxation years 
following their taxation years referred to in paragraph 
(h), amounts deducted by the transferor as reserves 
under subparagraphs (3)(a)(i), (11) and (iv), paragraphs 
20(1)) and (1.1) and 20(7)(c) of this Act and section 
33 and paragraph |138(3)(c) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
in its taxation year referred to in paragraph (h) in re- 
spect of the transferred property referred to in para- 
graph (b) or the obligations referred to in paragraph 
(c) shall be deemed to have been deducted by the 
transferee, and not the transferor, for its taxation year 
referred to in paragraph (h), 


(j.1) for the purpose of determining the income of the 
transferor and the transferee for their taxation years 
following their taxation years referred to in paragraph 
(h), amounts included under paragraphs (4)(b) and 
_12(1)(e.1).in computing the transferor’s income for its 
taxation year referred to in paragraph (h) in respect of 
the insurance policies of the business referred to in 
paragraph (a) are deemed to have been included in 
computing the income of the transferee, and not of the 
transferor, for their taxation years referred to in para- 


graph (h), 


(k) for the purposes of this section, sections 12, 12.3, 
12.4, 20, 138.1, 140 and 142, subsections 142.5(5) and 
(7), paragraphs 142.4(4)(c) and (d), section 148 and 
Part XII.3, the transferee shall, in its taxation years 
following its taxation year referred to in paragraph (h), 
be deemed to be the same person as, and a continua- 
tion of, the transferor in respect of the business re- 
ferred to in paragraph (a), the transferred property re- 
ferred to in paragraph (b) and the obligations referred 
to in paragraph (c), 


(k.1) except for the purpose of this subsection, where 
the provisions of subsection 85(1) are not required to 
be applied in respect of the. transfer, 


(i) the transferor shall be deemed not to have dis- 
posed of a transferred property that is a specified 
debt obligation (other than a mark-to-market pro- 
perty), and 


(ii) the transferee shall be deemed, in respect of a 
transferred property that is a specified debt obliga- 
tion (other than a mark-to-market property), to be 
the same person as, and a continuation of, the 
transferor, 
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and for the purpose of this paragraph, “mark-to-market 
property” and “specified debt obligation” have the 
meanings assigned by subsection 142.2(1), 


(k.2) for the purposes of subsections 112(5) to (5.2) 
and (5.4) and the definition “mark-to-market property” 
in subsection 142.2(1), the transferee shall be deemed, 
in respect of the transferred property, to be the same 
person as, and a continuation of, the transferor, 


(1) for the purposes of this subsection and subsections 
(11.7) and (11.9), the fair market value of considera- 
tion received by the transferor from the transferee in 
respect of the assumption or reinsurance of a particular 
obligation referred to in paragraph (c) shall be deemed 
to be the total of the amounts deducted by the trans- 
feror as a reserve under subparagraphs (3)(a)(i), (41) 
and (iv) and paragraph 20(7)(c) in its taxation year re- 
ferred to in paragraph (h) in respect of the particular 
obligation, and 


(m) for the purpose of computing the income of the 
transferor or the transferee for their taxation years fol- 
lowing their taxation years referred to in paragraph 
(h), 
(i) an amount in respect of a reinsurance premium 
paid or payable by the transferor to the transferee 
in respect of the obligations referred to in. para- 
graph (c), or 


(ii) an amount in respect of a reinsurance commis- _ 
sion paid or payable by the transferee to the trans- 
feror in respect of the amount referred to in subpar- 
agraph (1) 
under a reinsurance arrangement undertaken to effect 
the transfer of the insurance business to which this 
subsection applied shall be included or deducted, as 
the case may be, only to the extent that may be reason- 
ably regarded as necessary to determine the appropri- 
ate amount of income of both the transferor and the 
transferee. 


Related Provisions: 116(6)(e) — Nos. 116 certificate required on dis- 
position of Canadian insurance business assets; 138(11.6) — Time of elec- 
tion; 138(11.7) — Computation of paid-up capital; 138(11.94) — Transfer 
of business by resident insurer; 142.6(5), (6) — Acquisition of specified 
debt obligation by financial ‘institution in rollover transaction; 
181.3(33)(@G@)(A)dID, 190.13(c)G@)(A) TID — Effect on capital «tax; 
219(5.2) — Branch tax — election by non-resident insurer who has trans- 
ferred business; Reg. 8101(4) — Inclusion in income of transferee re un- 
paid claims reserve; Reg. 8103(4) — Mark-to-market — transition inclu- 
sion; Reg. 9204(3) — Residual portion of specified debt obligation. 


History: Para. 138(11.5)(b) amended by 2001, c. 17, subsec. 133(4), ap- 
plicable to 1999 et seq. except that, where a taxpayer or a taxpayer’s legal 
representative so elects in writing, filed with the Minister of National Rev- 
enue before 2002, the amended para. applies to the taxpayer’s 1997 and 
subsequent taxation years. The para. formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, 
transferred all or substantially all of the property owned by it at that 
time and used by it in the year in, or held by it in the year in the 
course of, carrying on that insurance business in Canada in that year 
(in this subsection referred to as the “transferred property”) to a cor- 
poration (in this subsection referred to as the “transferee’’) that is a 
qualified related corporation (within the meaning assigned by sub- 
section 219(8)) of the transferor that, immediately after that time, 
began to carry on that insurance business in Canada and the consid- 
eration for the transfer includes shares of the capital stock of the 
transferee, 


Para. 138(11.5)G@) amended, para. (j.1) added, by 1997, c. 25, subsecs. 
39(11), (12); para. (i) applicable to the transfer by an insurer of an insur- 
ance business in its 1997 or a subsequent taxation year; para. (j.1) applica- 
ble to 1996 et seq. Para. (i) formerly read: 


(i) for the purpose of determining the amount of gross investment 
revenue required to be included in computing the transferor’s in- 
come for the year under subsection (9) and its gains and losses from 
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property used by it in the year in, or held by it in the year in the 
course of, carrying on an insurance business in Canada for its taxa- 
tion years following its year referred to in paragraph (h), the trans- 
feror shall be deemed to have transferred the business referred to in 
paragraph (a), the property referred to in paragraph (b) and the obli- 
gations referred to in paragraph (c) to the transferee on the last day 
of its taxation year referred to in paragraph (h), 


Para. 138(11.5)(e) amended by 1995, c. 21, subsec. 57(13), applicable to 
transfers of insurance businesses occurring after February 22, 1994. Para. 
(e) formerly read: 


(e) where the fair market value, at that time, of the consideration 
(other than shares of the capital stock of the transferee or a right to 
receive any such shares) received or receivable by the transferor for 
the transferred property does not exceed the total of the cost 
amounts to the transferor, at that time, of the transferred property, 
the proceeds of disposition of the transferor and the cost to the 
transferee of the transferred property shall be deemed to be the cost 
amount, at that time, to the transferor of the transferred property, 
and in any other case, the provisions of subsection 85(1) shall be 
applied in respect of the transfer, 


Para. 138(11.5)(k) amended and paras. (k.1) and (k.2) added by 1995, c. 
21, subsec. 57(14); para. (k) applicable to transfers of insurance businesses 
occurring after October 1994, para. (k.1) applicable to transfers of insur- 
ance businesses occurring after February 22, 1994, and para. (k.2) applica- 
ble to transfers of insurance businesses occurring at any time (including, 
for greater certainty, transfers occurring before June 22, 1995). Para. (k) 
formerly read: 


(k) for the purposes of this section, sections 12, 12.3, 12.4, 20, 
138.1, 140, 142 and 148 and Part XII.3 of this Act and of section 33 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it applied to taxation years and fiscal periods begin- 
ning before June 18, 1987, the transferee shall, in its taxation years 
following its taxation year referred to in paragraph (h), be deemed 
to be the same person as, and a continuation of, the transferor in 
respect of the business referred to in paragraph (a), the transferred 
property referred to in paragraph (b) and the obligations referred to 
in paragraph (c), } 


Paras. 138(11.5)(b) and (k) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 114(3), (4), applicable to transfers of an insurance business. oc- 
curring after December 15, 1987. Paras. (b), (k) formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, 
transferred all or substantially all of the property used by it in the 
year in, or held by it in the year in the course of, carrying on that 
insurance business in Canada in that year (in this. subsection re- 
ferred to as the “transferred property”) to a corporation (in this sub- 
section referred to as the “transferee’’) that is a qualified related cor- 
poration (within the meaning assigned by subsection 219(8)) of the 
transferor which, immediately after that time, commenced to carry 
on that insurance business in Canada and the consideration for the 
transfer includes shares of the capital stock of the transferee, 


(k) for the purposes of this section and sections 12, 12.3, 12.4, 20, 
138.1, 140, 142 and 148 of this Act and section 33 of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, the 
transferee shall, in its taxation years following its taxation year re- 
ferred to in paragraph (h), be deemed to be the same person as, and 
a continuation of, the transferor in respect of the business referred to 
in paragraph (a), the transferred property referred to in paragraph 
(b) and the obligations referred to in paragraph (c), 


{.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Forms: T2100: Joint election in respect of an insurance business trans- 
ferred by a non-resident insurer. 


(11.6) Time of election — Any election under subsec- 
tion (11.5) shall be made on or before the day that is the 
earliest of the days on or before which any taxpayer mak- 
ing the election is required to file a return of income pur- 
suant to section 150 for the taxation year in which the 
transactions to which the election relates occurred. 


(11.7) Computation of paid-up capital — Where, af- 
ter December 15, 1987, subsection (11.5) is applicable in 
respect of a transfer of property by a non-resident insurer 


S. 138(11.8)(c) 


to.a qualified related corporation of the insurer and the 
provisions of subsection 85(1) were not required to be ap- 
plied in respect of the transfer, the following rules apply: 


(a) in computing the paid-up capital, at any time after 
the transfer, in respect of any particular class of shares 
of the capital stock of the qualified related corpora- 
tion, there shall be deducted an amount determined by 
the formula 


C 
(A-B) x= 


where 


A is the increase, if any, determined without refer- 
ence to this subsection as it applies to the transfer, 
in the paid-up capital in respect of all the shares of 
the capital stock of the corporation as a result of 
the transfer, 


B is the amount, if any, by which the cost of the 
transferred property to the corporation, immedi- 
ately after the transfer, exceeds the fair market 
value, immediately after the transfer, of any con- 
sideration (other than shares of the capital stock of 
the corporation) received or receivable by the in- 
surer from the corporation for the property, and 


C is the increase, if any, determined without refer- 
ence to this subsection as it applies to the transfer, 
in the paid-up capital in respect of the: particular 
class of shares as a result of the acquisition by the 
corporation of the transferred property; and 


(b) in computing the paid-up capital, at any time after 
December 15, 1987, in respect of any particular class 
of shares of the capital stock of the qualified related 
corporation, there shall be added an amount equal to 
the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid after December 15, 1987 and before that 
time by the corporation 


exceeds 


(B) the total of such dividends that would have 
been determined under clause (A) if this Act 
were read without reference to paragraph (a), 
and 


(ii) the total of all amounts each of which is an 
amount required by paragraph (a) to be deducted in 
computing the paid-up capital in respect of that 
class of shares after December 15, 1987 and before 
that time. 


Related Provisions: 138(11.5)(1) — Transfer of insurance business by 
non-resident insurer; 257 — Formula cannot calculate to less than zero. 


(11.8) Rules on transfers of depreciable pro- 
perty — Where 


(a) subsection (11.5) is applicable in respect of a trans- 
fer of depreciable property by a non-resident insurer to 
a qualified related corporation, 


(b) the provisions of subsection 85(1) were not re- 
quired to be applied in respect of the transfer, and 


(c) the capital cost to the insurer of the depreciable 
property exceeds its proceeds of disposition therefor, 
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for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a), the following rules apply: 


(d) the capital cost of the depreciable property to the 
corporation shall be deemed to be the amount that was 
the capital cost thereof to the insurer, and 


(e) the excess shall be deemed to have been allowed to 
the corporation in respect of the property under regula- 
tions made under paragraph 20(1)(a) in computing its 
income for taxation years ending before the transfer. 


(11.9) Computation of contributed surplus — 
Where, after December 15, 1987, subsection (11.5) or 
85(1) is applicable in respect of a transfer of property by a 
person or partnership to an insurance corporation resident 
in Canada and 


(a) the total of 


(i) the fair market value, immediately after the 
transfer, of any consideration (other than shares of 
the capital stock of the corporation) received or re- 
ceivable by the person or partnership from the cor- 
poration for the transferred property, 


(11) the increase, 1f any, in the paid-up capital of all 
the shares of the capital stock of the corporation 
(determined without reference to subsection (11.7) 
or 85(2.1) as it applies in respect of the transfer) 
arising on the transfer, and 


(i11) the increase, if any, in the contributed surplus 
of the corporation (determined without reference to 
this subsection as it applies in respect of the trans- 
fer) arising on the transfer 


exceeds 
(b) the total of 


(i) the total of all amounts each of which is an 
amount required to be deducted in computing the 
paid-up capital of a class of shares of the capital 
stock of the corporation under subsection (11.7) or 
85(2.1), as the case may be, as it applies in respect 
of the transfer, and 


(ii) the cost to the corporation of the transferred 

property, 
for the purposes of paragraph 84(1)(c.1) and subsections 
219(5.2) and (5.3), the contributed surplus of the corpora- 
tion arising on the transfer shall be deemed to be the 
amount, if any, by which the amount of the contributed 
surplus otherwise determined exceeds the amount, if any, 
by which the total determined under paragraph (a) ex- 
ceeds the total determined under paragraph (b). 


Related Provisions: 138(11.5)(1) — Transfer of insurance business by 
non-resident insurer. 


(11.91) Computation of income of non-resident in- 
surer — Where, at any time in a particular taxation year, 


(a) a non-resident insurer carries on an insurance busi- 
ness in Canada, and 


(b) immediately before that time, the insurer was not 
carrying on an insurance business in Canada or ceased 
to be exempt from tax under this Part on any income 
from such business by reason of any Act of Parliament 
or anything approved, made or declared to have the 
force of law thereunder, 


for the purpose of computing the income of the insurer for 
the particular taxation year, 


(c) the insurer shall be deemed to have had a taxation 
year ending immediately before the commencement of 
the particular taxation year, 
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(d) for the purposes of paragraphs 12(1)(d) and (e), 
paragraph (4)(a), subsection (9) and the definition 
“designated insurance property” in subsection (12), 
the insurer is deemed to have carried on the business 
in Canada in that preceding year and to have claimed 
the maximum amounts to which it would have been 
entitled under paragraphs 20(1)(1) and (1.1) and 
20(7)(c) and subparagraphs (3)(a)(), Gi) and (iv) for 
that year, 


(d.1) for the purposes of subsection 20(22). and sub- 
paragraph (3)(a)(ii.1), 
(i) the insurer is deemed to have carried on the bus- 
iness referred to in paragraph (a) in Canada in the 
preceding taxation year referred to in paragraph 
(c), and 


(ii) the amounts, if any, that would have been pre- 
scribed in respect of the insurer for the purposes of 
paragraphs (4)(b) and 12(1)(e.1) for that preceding 
year in respect of the insurance policies of that bus- 
iness are deemed to have been included in comput- 
ing its income for that year, 


(e) the insurer 1s deemed to have disposed, immedi- 
ately before the beginning of the particular taxation 
year, of each property owned by it at that time that is 
designated insurance property in respect of the busi- 
ness referred to in paragraph (a) for the particular tax- 
ation year, for proceeds of disposition equal to the fair 
market value at that time and to have reacquired, at the 
beginning of the particular taxation year, the property 
at a cost equal to that fair market value, and 


(f) where paragraph (e) applies in respect of deprecia- 
ble property of the insurer and the cost thereof to. the 
insurer immediately before the commencement of the 
particular taxation year exceeds the fair market value 
thereof at that time, for the purposes of sections 13 
and 20 and any regulations made under paragraph 
20(1)(a), 


(i) the capital cost of the property to the insurer at 
that time shall be deemed to be the cost thereof to 
the insurer at that time, and 


(ii) the excess shall be deemed to have been al- 
lowed to the insurer in respect of the property 
under regulations made under paragraph 20(1)(a) 
in computing its income for taxation years ending 
before the commencement of the particular taxa- 
tion year. 


Proposed Repeal — 138(11. 91)(f) 


Application: The February 27, 2004 draft legislation, subsec. 713), will 
repeal para. 138(11.91)(f), applicable to taxation years that me after 1999. 


Technical Notes (December 20, 2002): Subsection 
138(11.91) provides rules for the purpose of computing the in- 
come of a non-resident insurer that at any time in a particular 
taxation year commences to carry on business in Canade or that 
ceases to be exempt from tax under Part I of the Act. 


Paragraph 138(11.91)(f) of the English Version of the Oy ap- 
plies where the non-resident insurer’s capital cost of a deprecia- 
ble property exceeds the property’s fair market value immedi- 
ately before the commencement of the‘ particular taxation year. 
To ensure that on a later disposition of the property the non-resi- 
dent insurer is subject to recapture of any excess capital cost al- 
lowance claimed before the particular taxation year, this para- 
graph preserves the property’s capital cost, and treats the excess 
as having been allowed as capital cost allowance. 

Since it is inappropriate to provide for the recapture of capital 
cost allowance that was claimed when the business was not car- 
ried on in Canada or when the non-resident insurer was exempt 
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from tax under Part I of the Act, paragraph en simone of the 
English version of the Act is repealed. 


Related Provisions: 95(2)(k.1) — Application to start-up of business of 
foreign affiliate. 


History: Para. 138(11.91)(e) amended by 2001, c. 17, subsec. 133(5), ap- 
plicable to 1999 et seq. except that, where a taxpayer or a taxpayer’s legal 
representative so elects in writing, filed with the Minister of National Revy- 
enue before 2002, the amended para. applies to the taxpayer’s 1997 and 
subsequent taxation years. The para. formerly read: 


(e) the insurer shall, immediately before the commencement of the 
particular taxation year, be deemed to have disposed of each pro- 
perty that was owned by it at that time and used by it in the year in, 
or held by it in the year in the course of, carrying on the business 
referred to in paragraph (a) for proceeds of disposition equal to the 
fair market value of the property at that time and to have reacquired 
the property at that time at a cost equal to that fair market value, and 


Para. 138(11.91)(d) amended, para. (d.1) added, by 1997, c. 25, subsec. 

39(13); para. (d) applicable to 1997 et seq., and para. (d.1) applicable to 

1996 et seq. Para. (d) formerly read: 
(d) for the purposes of paragraphs 12(1)(d) and (e), paragraph (4)(a) 
and subsection (9) and any regulations made under the definition 
“property used by it in the year in, or held by it in the year in the 
course of” in subsection (12), the insurer shall be deemed to have 
carried on the business referred to in paragraph (a) in Canada in the 
immediately preceding taxation year referred to in paragraph (c) and 
to have claimed the maximum amounts to which it would have been 
entitled under subparagraphs (3)(a)(i), (ii) and (iv), paragraphs 
20(1)(1) and (1.1) and 20(7)(c) of this Act and section 33 and para- 
graph 138(3)(c) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, for that year, 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(11.92) Computation of income where insurance 
business is transferred — Where, at any time in a 
taxation year, an insurer (in this subsection referred to as 
the “vendor’’) has disposed of 


(a) all or substantially all of an insurance business car- 
ried on by it in Canada, or 


(b) all or substantially all of a line of business of an 
insurance business carried on by it in Canada 


to a person (in this subsection referred to as the “pur- 
chaser’) and obligations in respect of the business or line 
of business, as the case may be, in respect of which a re- 
serve may be claimed under subparagraph (3)(a)(i) or (11) 
or paragraph 20(7)(c) (in this subsection referred to as the 
“obligations”) were assumed by the purchaser, the follow- 
ing rules apply: 
(c) for the purpose of determining the amount of the 
gross investment revenue required to be included in 
computing the income of the vendor and the purchaser 
under subsection (9) and the amount of the gains and 
losses of the vendor and the purchaser from designated 
insurance property for the year 


(i) the vendor and the purchaser shall, in addition 
to their normal taxation years, be deemed to have 
had a taxation year ending immediately before that 
time, and 


(ii) for the taxation years of the vendor and the pur- 
chaser following that time, the business or line of 
business, as the case may be, disposed of to, and 
the obligations assumed by, the purchaser shall be 
deemed to have been disposed of or assumed, as 
the case may be, on the last day of the taxation year 
referred to in subparagraph (1), 

(d) for the purpose of computing the income of the 

vendor and the purchaser for taxation years ending af- 

ter that time, 


(i) an amount paid or payable by the vendor to the 
purchaser in respect of the obligations, or 
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(i1) an amount in respect of a commission paid or 
payable by the purchaser to the vendor in respect 
of the amount referred to in subparagraph (i) 


shall be deemed to have been paid or payable or re- 
ceived or receivable, as the case may be, by the vendor 
or the purchaser, as the case may be, in the course of 
carrying on the business or line of business, as the 
case may be, and 


(e) where the vendor has disposed of all or substan- 
tially all of an insurance business referred to in para- 
graph (a), the vendor shall, for the purposes of section 
219, be deemed to have ceased to carry on that busi- 
ness at that time. 


Related Provisions: 181.3(3)(d)(i)(A)(ID, 190.13(c)(Gi)(A)CID. — Ef- 
fect on capital tax. 


History: The opening words of para. 138(11.92)(c) amended by 1997, c. 
25, subsec. 39(14), applicable to the disposition by an insurer of an insur- 
ance business or a line of business of an insurance business in its 1997 or a 
subsequent taxation year. The opening words formerly read: 


(c) for the purpose of determining the amount of the gross invest- 
ment revenue required to be included in the income of the vendor 
and the purchaser under subsection (9) and the amount of the gains 
and losses of the vendor and the purchaser from property used by it 
in the year in or held by it in the year in the course of carrying on an 
insurance business in Canada 


(11.93) Property acquired on default in pay- 
ment — Where, at any time in a taxation year of an in- 
surer, the beneficial ownership of property is acquired or 
reacquired by the insurer in consequence of the failure to 
pay all or any part of an amount (in this subsection re- 
ferred to as the “insurer’s claim”) owing to the insurer at 
that time in respect of a bond, debenture, mortgage, hy- 
pothecary claim, agreement of sale or any other form of 
indebtedness owned by the insurer, the following rules 
apply to the insurer: 


(a) section 79.1 does not apply in respect of the acqui- 
sition or reacquisition; 


(b) the insurer shall be deemed to have acquired or re- 
acquired, as the case may be, the property at an 
amount equal to the fair market value of the property, 
immediately before that time; 


(c) the insurer shall be deemed to have disposed at that 
time of the portion of the indebtedness represented by 
the insurer’s claim for proceeds of disposition equal to 
that fair market value and, immediately after that time, 
to have reacquired that portion of the indebtedness at a 
cost of nil; 


(d) the acquisition or reacquisition shall be deemed to 
have no effect on the form of the indebtedness; and 


(e) in computing the insurer’s income for the year or a 
subsequent taxation year, no amount is deductible 
under paragraph 20(1)(1) in respect of the insurer’s 
claim. 


History: The opening words of subsec. 138(11.93) amended by 2001, c. 
17, s. 218 to add the words “hypothecary claim”, in force June 14, 2001. 


Subsec. 138(11.93) amended by 1995, c. 21, s. 39, applicable to property 
acquired or reacquired after February 21, 1994, other than acquisitions or 
reacquisitions pursuant to a court order made before February 22, 1994. 
Subsec. (11.93) formerly read: 


(11.93) Notwithstanding section 79, where, at any time in a taxation 
year, an insurer has acquired or reacquired the beneficial ownership 
of property in consequence of another person’s failure to pay all or 
any part of an amount (in this subsection referred to as the “in- 
surer’s claim”) owing by the other person to the insurer in respect of 
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a bond, debenture, mortgage, agreement of sale or any other form of 
indebtedness owned by the insurer, the following rules apply: 


(a) in computing the other person’s proceeds of disposition of 
the property, there shall be included the amount of the insurer’s 
claim; 

(b) any amount paid by the other person after the acquisition or 
reacquisition, as the case may be, of the property on account of 
or in satisfaction of the insurer’s claim shall be deemed to be a 
loss of that person from the disposition of the property for that 
person’s taxation year in which payment of that amount was 
made; 


(c) the insurer shall be deemed to have acquired or reacquired, 
as the case may be, the property at an amount equal to the fair 
market value of the property, immediately before that time, and 
to have disposed of the bond, debenture, mortgage, agreement 
of sale or other form of indebtedness, as the case may be, for 
proceeds of disposition equal to that fair market value; 


(d) the cost amount to the insurer of the insurer’s claim shall be 
deemed to be nil and the insurer’s claim shall be deemed to be a 
bond, debenture, mortgage, agreement of sale or other form of 
indebtedness, as the case may be; and 


(e) in computing the insurer’s income for the year or a subse- 
quent year, no amount is deductible in respect of the insurer’s 
claim by reason of paragraph 20(1)(1). 


(11.94) Transfer of insurance business by 
resident insurer — Where 


(a) an insurer resident in Canada (in this subsection re- 
ferred to as the “transferor’’) has, at any time in a taxa- 
tion year, ceased to carry on all or substantially all of 
an insurance business carried on by it in Canada in 
that year, | 


(b) the transferor has, at that time or within 60 days 
after that time, 


(1) in the case of a transferor that is a life insurer 
and that carries on an insurance business in Canada 
and in a country other than Canada in the year, 
transferred all or substantially all of the property 
(in.subsection (11.5) referred to as the “transferred 
property”) that is owned by it at that time and that 
was designated insurance property in respect of the 
business for the taxation year that, because of para- 
graph (11.5)(h), ended immediately before that 
time, or 


(11) in any other case, transferred all or substan- 
tially all of the property owned by it at that time 
and used by it in the year in, or held by it in the 
year in the course of, carrying on that insurance 
business in Canada in that year (in subsection 
(11.5) referred to as the “transferred property’) 


to a corporation resident in Canada (in this subsection 
referred to as the “transferee’”) that is a subsidiary 
wholly-owned corporation of the transferor that, im- 
mediately after that time, began to carry on that insur- 
ance business in Canada for consideration that in- 
cludes shares of the capital stock of the transferee; 


(c) the transferee has, at that time or within 60 days 
thereafter, assumed or reinsured all or substantially all 
of the obligations of the transferor that arose in the 
course of carrying on that insurance business in Can- 
ada, and 


(d) the transferor and the transferee have jointly 
elected in prescribed form and in accordance with sub- 
section (11.6), 
paragraphs (11.5)(e) to (m) and subsections (11.7) to 
(11.9) apply in respect of the transfer. 


Related Provisions: 142.6(5), (6) — Acquisition of specified debt obli- 
gation by financial institution in rollover transaction; Reg. 8101(4) — In- 
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clusion in income of transferee re unpaid claims reserve; Reg. 8103(4) — 
Mark-to-market — transition inclusion; Reg. 9204(3) — Residual portion 
of specified debt obligation. 


History: Para. 138(11.94)(b) amended by 2001, c. 17, subsec. 133(6), ap- 
plicable to 1999 et seq. except that, where a taxpayer or a taxpayer’s legal 
representative so elects in writing, filed with the Minister of National Rev- 
enue before 2002, the amended para. applies to the taxpayer’s 1997 and 
subsequent taxation years. The para. formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, in the 
year transferred all or substantially all of the property used or held 
by it in the year in the course of carrying on that insurance business 
in Canada to a corporation resident in Canada (in this subsection 
referred to as the “transferee”) that is a subsidiary wholly-owned 
corporation of the transferor which, immediately after that time, be- 
gan to carry on that insurance business in Canada and the considera- 
tion for the transfer includes shares of the capital stock of the 
transferee, 


Para. 138(11.94)(b) amended by 1997, c. 25, subsec. 39(15), applicable to 
1997 et seq. Para. (b) formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, 
transferred all or substantially all of the property used by it in the 
year in, or held by it in the year in the course of, carrying on that 
insurance business in Canada in that year to a corporation resident 
in Canada (in this subsection referred to as the “transferee’’) that is a 
subsidiary wholly-owned corporation of the transferor which, im- 
mediately after that time, commenced to carry on that insurance 
business in Canada and the consideration for the transfer includes 
shares of the capital stock of the transferee, 


(12) Definitions — In this section, 


‘accumulated 1968 deficit’? — [Repealed] 


History: The definition “accumulated 1968 deficit” in subsec. 138(12) re- 
pealed by 1997, c. 25, subsec. 39(16), applicable to.1997 et seq.. The defi- 
nition formerly read: 


“accumulated 1968 deficit” of a life insurer means such amount as 
can be established by the insurer to be its deficit as of the end of its 
1968 taxation year from carrying on its life insurance business in 
Canada on the assumption that the amounts of its assets and liabili- 
ties (including reserves of any kind) 


(a) as of the end of any taxation year before its 1968 taxation 
year, were the amounts thereof determined for the purposes of 
the relevant authority, and 


(b) as of the end of its 1968 taxation year, were 


(i) in respect of depreciable property, the capital cost 
thereof as of the first day of its 1969 taxation year, 


(ii) in respect of policy reserves, the insurer’s maximum tax 
actuarial reserves for its 1968 taxation year for life insur- 
ance policies issued by it in the course of carrying on its 
life insurance business in Canada, and 


(111) in respect of other assets and liabilities, the amounts 
thereof determined as of the end of that year for the pur- 
pose of computing its income for its 1969 taxation year; 


“amortized cost [para. 138(12)(b)]’’ — [Repealed under 
former Act] 


‘‘amount payable’, in respect of a policy loan at a partic- 
ular time, means the amount of the poiicy loan and the 
interest thereon that is outstanding at that time; 


Related Provisions: 148(9) — “amount payable”. 


“Canada security” — [Repealed] 


History: The definition “Canada security” in subsec. 138(12) repealed by 
1995, c. 21, subsec. 57(15), applicable to taxation years that begin after 
February 22, 1994. The definition formerly read: 


“Canada security” in respect of a life insurer that carried on a busi- 
ness in Canada in a taxation year, means a bond, debenture, mort- 
gage, agreement of sale or any other indebtedness that was property 
used by it in the year-in, or held by it in the year in the course of, 
carrying on its life insurance business in Canada, other than pro- 
perty included in a segregated fund; 


“cost”? — [Repealed] 
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History: The definition “cost” in subsec. 138(12) repealed by 1995, c. 21, 
subsec. 57(15), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 


“cost” to an insurer of acquiring a mortgage includes any amount 
advanced by the insurer to the borrower by way of loan under the 
terms of the mortgage; 


“designated insurance property” for a taxation year of 
an insurer (other than an insurer resident in Canada that at 
no time in the year carried on a life insurance business) 
that, at any time in the year, carried on an insurance busi- 
ness in Canada and in a country other than Canada, means 
property determined in accordance with prescribed rules 
except that, in its application to any taxation year, “desig- 
nated insurance property” for the 1998 or a preceding tax- 
ation year means property that was, under this subsection 
as it read in its application to taxation years that ended in 
1996, property used by it in the year in, or held by it in 
the year in the course of, carrying on an insurance busi- 
ness in Canada; 

- Related Provisions: 138(11.31)(b) — Change in use rule for insurance 


properties does not apply for purposes of this definition; 248(1)“desig- 
nated insurance property” — Definition applies to entire Act. 


History: The definition “designated insurance property” in subsec. 
138(12) amended by 2001, c. 17, subsec. 133(7), applicable to 1997 et seq. 
The definition formerly read: 


“designated insurance property” for a taxation year of an insurer 
(other than an insurer resident in Canada that at no time in the year 
carried on a life insurance business) that, at any time in the year, 
carried on an insurance business in Canada and in a country other 
than Canada, means property determined in accordance with pre- 
scribed rules except that, in its application to any taxation year, 
“designated insurance property” for the 1996 or a preceding taxa- 
tion year means property that was, under this subsection as it read in 
its application to that year, property used by it in the year in, or held 
by it in the year in the course of carrying on an insurance business 
in Canada; 


The definition “designated insurance property” added to subsec. 138(12) 
by 1997, c. 25, subsec. 39(17), applicable to 1997 et seg. 


Regulations: 2401, 2405 (prescribed rules). 


“‘sross investment revenue” of an insurer for a taxation 
year means the amount determined by the formula 


A+B+C+D+E+F-G 
where 


A is the total of the following amounts included in its 
gross revenue for the year: 


(a) taxable dividends, and 


(b) amounts received or receivable as, on account 
of, in lieu of or in satisfaction of, interest, rentals or 
royalties, other than amounts in respect of debt ob- 
ligations to which subsection 142.3(1) applies for 
the year, 


Bis its income for the year from each trust of which it is 
a beneficiary, 


C is its income for the year from each partnership of 
which it is a member, 


D is the total of all amounts required by subsection 16(1) 
to be included in computing its income for the year, 


E is the total of 


(a) all amounts required by paragraph 142.3(1)(a) 
to be included in computing its income for the 
year, and 


(b) all amounts required by subsection 12(3) or 
20(14) to be included in computing its income for 
the year except to the extent that those amounts are 
included in the computation of A, 
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F is the amount determined by the formula 


V-—W 
where 


V is the total of all amounts included under paragraph 
56(1)(d) in computing its income for the year, and 


W is the total of all amounts deducted under para- 
graph 60(a) in computing its income for the year, 
and 


G fc the total of all amounts each of which is 


(a) an amount deemed by subparagraph 16(6)(a)(ii) 
to be paid by it in respect of the year as interest, or 


(b) an amount deductible under paragraph 
142.3(1)(b) in computing its income for the year; 


Related Provisions: 148(9) — ‘interest’; 257— Formula amounts 
cannot calculate to less than zero. 


History: The description of A in the definition “gross investment reve- 
nue” in subsec. 138(12) amended by 1995, c. 21, subsec. 57(17), applica- 
ble to taxation years that end after February 22, 1994. The description of 
A formerly read: 


A is the total of all taxable dividends and amounts received or re- 
ceivable as, on account of, in lieu of or in satisfaction of, inter- 
est, rentals or royalties included in its gross. revenue for. the 
year, 


The description of E in the definition “gross investment revenue” in sub- 
sec. 138(12) amended by 1995, c, 21, subsec. 57(18), applicable to taxa- 
tion years that end after February 22, 1994. The description of E formerly 
read: 


E «is the total of all amounts required by subsection 12(3) or 
20(14) to be included in computing its income for the year ex- 
cept to the extent that those amounts are included in the compu- 
tation of A, 


The first formula in the definition “gross investment revenue” in subsec. 
138(12) amended to add G, and the description of G added, by 1995, c. 21, 
subsecs. 57(16) and (19), applicable to taxation years that end after Octo- 
ber 16, 1991, except that, in its application to taxation years that end 
before February 23, 1994, the description of G shall be read as follows: 
G is the total of all amounts deemed by subparagraph 16(6)(a)(ii) 
to be paid by it in respect of the year as interest; 

In “gross investment revenue” in subsecs. 138(12), the element F was ad- 
ded to the formula, the description of A was amended, and the description 
of F was added, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 114(4.1), (5), 
(6), applicable to 1990°et seq. The description of A formerly read: 


A is the total amount of all taxable dividends, interest, rentals and 
royalties included in the insurer’s gross revenue for the year, 


‘“‘sroup term insurance policy [para. 138(12)(p)]’ — 
[Repealed under former Act] 


History: This definition was moved from para. 138(12)(p) to subsec. 
138(15) in the R.S.C. 1985 (Sth Supp.). 


‘“‘interest’’, in relation to a policy loan, means the amount 
in respect of the policy loan that is required to be paid 
under the terms and conditions of the policy in order to 
maintain the policyholder’s interest in the policy; 


“life insurance policy” includes an annuity contract and 
a contract all or any part of the insurer’s reserves for 
which vary in amount depending on the fair market value 
of a specified group of assets; 

Related Provisions: 12.2(10) — Riders; 211(1) — “Life insurance pol- 
icy” for purposes of Part XII.3 tax; 248(1)*life insurance policy” — Defi- 
nition applies to entire Act. 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-355R2: Interest on loans to buy life insurance poli- 
cies and annuity contracts, and interest on policy loans (archived). 


“life insurance policy in Canada” means a life insur- 
ance policy issued or effected by an insurer on the life of 
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a person resident in Canada at the time the policy was 
issued or effected; 

Related Provisions: 1|28.1(10)“excluded right or interest”(1) — Life in- 
surance policy in Canada excluded from deemed disposition on emigra- 
tion; 248(1)“life insurance policy in Canada” — Definition applies to en- 
tire Act. 

Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans 
(archived). 


‘‘maximum tax actuarial reserve” for a particular class 
of life insurance policy for a taxation year of a life insurer 
means, except as otherwise expressly prescribed, the 
maximum amount allowable under subparagraph (3)(a)(i) 
as a policy reserve for the year in respect of policies of 
that class; 


‘net Canadian life investment income 
138(12)(i) |’? — [Repealed under former Act] 


[para. 


‘non-segregated property” of an insurer means its pro- 
perty other than property included in a segregated fund; 


Related Provisions: 181.3(1)(a) — Taxable capital employed in Can- 
ada of financial institution. 


‘“‘participating life insurance policy” means a life insur- 
ance policy under which the policyholder is entitled to 
share (other than by way of an experience rating refund) 
in the profits of the insurer other than profits in respect of 
property in a segregated fund; 


‘“‘policy loan’? means an amount advanced at a particular 
time by an insurer to a policyholder in accordance with 
the terms and conditions of a life insurance policy in 
Canada; 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans 
(archived). 


‘“‘property used by it in the year in, or held by it in the 
year in the course of’ — [Repealed] 


History: The definition “property used by it in the year in, or held by it in 
the year in the course of” in subsec. 138(12) repealed by 1997, c. 25, sub- 
sec. 39(16), applicable to 1997 et seg. The definition formerly read: 


“property used by it in the year in, or held by it in the year in the 
course of’ carrying on an insurance business in Canada means, in 
the case of an insurer (other than a resident of Canada that does not 
carry on a life insurance business) that carried on an insurance busi- 
ness in Canada and in a country other than Canada, property deter- 
mined in accordance with prescribed rules; 


Selected Cases [subsec. 138(12)“property used ...”]: Victory 
Reinsurance Co. v. MNR, [1992] 2 C.T.C. 2200 (TCC) (Amount of re- 
serve reported to Superintendent of Insurance was amount of reserve 
under Act). 


‘qualified related corporation” of a non-resident in- 
surer has the meaning assigned by subsection 219(8); 


“relevant authority” — [Repealed] 


History: The definition “relevant authority” in subsec. 138(12) repealed 
by 1997, c. 25, subsec. 39(16), applicable to 1997 et seg. The definition 
formerly read: 

“relevant authority”, in relation to a life insurer, means 


(a) the Superintendent of Financial Institutions, if the insurer is 
required by law to report to the Superintendent of Financial In- 
stitutions, or 


(b) in any other case, the superintendent of insurance or other 
similar officer or authority of the province under the laws of 
which the insurer is incorporated; 


“segregated fund” has the meaning given that expression 
in subsection 138.1(1); 
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“surplus funds derived from operations” of an insurer 
as of the end of a particular taxation year means the 
amount determined by the formula 


(A+B+C)—-(D+E+F+G+H) 
where 


A is the total of the insurer’s income for each taxation 
year in the period beginning with its 1969 taxation 
year and ending with the particular year from all insur- 
ance businesses carried on by it, 


Bis the total described in subclause (4.1)(a)(i)(B)UV), 
and 


is the total of all profits or gains made by the insurer in 
the period in respect of non-segregated property of the 
insurer disposed of by it that was used by it in, or held 
by it in the course of, carrying on an insurance busi- 
ness in Canada, except to the extent that those profits 
or gains have been or are included in computing the 
insurer's income or loss, if any, for any taxation year 
in the period from carrying on an insurance business, 


is the total of its loss, if any, for each taxation year in 
the period from all insurance businesses carried on by 
it, 


Eis the total of all losses sustained by the insurer in the 
period in respect of non-segregated property disposed 
of by it that was used by it in, or held by it in the 
course of, carrying on an insurance business in Can- 
ada, except to the extent that those losses have been or 
are included in computing the insurer’s income or 
loss, if any, for any taxation year in the period from 
carrying on an insurance business, 


F is the total of 


(a) all taxes payable under this Part by the insurer, 
and all income taxes payable by it under the laws 
of each province, for each taxation year in the pe- 
riod, except such portion thereof as would not have 
been payable by it if subsection (7) had not been 
enacted, and 


(b) all taxes payable under Parts I.3 and VI by the 
insurer for each taxation year in the period, 


is the total of all gifts made in the period by the insurer 
to a person or organization described in paragraph 
110.1(1)(a) or (b), and 


is the amount determined by the formula 
M-—N 
where 


M is the amount determined in respect of the insurer 
for the particular taxation year under clause 
(3)(a)Gii)(A), and 


N is the amount so determined under clause 
(3)(a)(1)(B); 
Related Provisions: 257 — Formula amounts cannot calculate to less 
than zero. 


History: The description of F in the definition “surplus funds derived 
from operations” in subsec. 138(12) substituted by 1994, c. 21, s. 66, ap- 
plicable to 1992 et seg. That description formerly read: 


F is the total of any taxes payable by the insurer under this Part 
and any income tax payable by it under the laws of any provy- 
ince for each taxation year in the period, except such portion 
thereof as would not have been payable by it if subsection (7) 
had not been enacted, 


i.T. Application Rules: 60.1 (reference to “this Part” in description of F 
includes Part IA of pre-1972 Act). 
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**1975 branch accounting election deficiency” of an in- 
surer that has made an election under subsection 138(9) 
of the Income. Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to the 
1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


(A+ B)-(C+D+E+F+G) 
where 


A is such portion of the total of the insurer’s gross in- 
vestment revenue and all amounts determined under 
paragraphs (4)(b) and (c) as would have been required 
to be included in computing its income for its 1975 
taxation year if 


(a) it had not made the election under subsection 
138(9) of that Act in respect of that year, and 


(b) where it had made the election under subsection 
138(9) of that Act in respect of its 1974 taxation 
year, it had adopted for its 1975 taxation year, with 

_the concurrence of the Minister, the method re- 
quired by subsection 138(9) of that Act if it had not 
elected under that subsection and the Minister had 
specified no terms and conditions under subsection 
138(10) of that Act, 


Bis the total of the amounts deducted in computing the 
insurer’s income for its 1975 taxation year under 
paragraphs (3)(b) and (d), 


C is the total of the insurer’s gross investment revenue 
included in computing its income for its 1975 taxation 
year and the amounts included in computing its in- 
come for that year under paragraphs (4)(b) and (c), 


D is such portion of the total of all amounts determined 
under paragraphs (3)(b) and (d) as would have been 
deductible in computing the insurer’s income for its 
1975 taxation year if 


(a) it had not made the election under subsection 
138(9) of that Act in respect of that year, and 


(b) where it had made the election under subsection 
138(9) of that Act in respect of its 1974 taxation 
year, it had adopted for its 1975 taxation year, with 
the concurrence of the Minister, the method re- 
quired by subsection 138(9) of that Act if it had not 
elected under that subsection and the Minister had 
specified no terms and conditions under subsection 
138(10) of that Act, 


E is the amount determined by the formula 


PQ 
where 


P. is the total of the insurer’s outlays or expenses that 
would have been deductible in computing its in- 
come from its insurance businesses for its 1975 
taxation year (other than amounts deductible under 
subsection (3), section 140 and regulations made 
under paragraph 20(1)(a) and 20(7)(c)), if 


(a) it had not made the election under subsec- 
tion 138(9) of that Act in respect of that year, 
and 


(b) where it had made the election under sub- 
section 138(9) of that Act in respect of its 1974 
taxation year, it had adopted for its 1975 taxa- 
tion year, with the concurrence of the Minister, 
the method required by subsection 138(9) of 
that Act if it had not elected under that subsec- 
tion and the Minister had specified no terms and 


S. 138(12) 1975-76 exc 


conditions under subsection 138(10) of that 
Act, 


Q is the total of the insurer’s outlays or expenses de- 
ducted in computing its income from its insurance 
businesses for its 1975 taxation year (other than 
amounts deducted under subsection (3), section 
140 and regulations made under paragraphs 
20(1)(a) and 20(7)(c)), 

F is the amount of the insurer’s 1975-76 excess policy 
dividend deduction, and 


G is the amount of the insurer’s 1975-76 excess policy 
dividend reserve; 

Related Provisions: 257 — Formula amounts cannot calculate to less 

than zero. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘1975-76 excess additional group term reserve” of an 
insurer that has made an election under subsection 138(9) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to the 
1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


A-—B 
where 


A is the amount that would have been deductible under 
subparagraph (3)(a)(ii) in computing the insurer’s in- 
come for its 1976 taxation year if it had claimed the 
maximum allowable amount under that subparagraph 
for that year, and 


B. is the amount deducted under that subparagraph in 
_ computing its income for its 1976 taxation year; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


**1975-—76 excess capital cost allowance” of depreciable 
property of a prescribed class of an insurer that has made 
an election under subsection 138(9) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it read in its application to the 1977 taxation year, in 
respect of its 1975 taxation year means the amount deter- 
mined by the formula 


(A +B)—C 
where 
A is the amount determined by the formula 


PQ 
where 


P is the amount that would have been deductible 
under paragraph 20(1)(a) by the insurer in comput- 
ing its income for its 1975 taxation year with re- 
spect to that class, if it had claimed the maximum 
allowable amount under that paragraph in that year 
with respect to that class and if 


(a) it had not made the election under subsec- 
tion 138(9) of that Act in respect of its 1975 
taxation year, and 


(b) where it made the election under subsection 
138(9) of that Act in respect of its 1974 taxation 
year, it had adopted for its 1975 taxation year, 
with the concurrence of the Minister, the 
method required by subsection 138(9) of that 
Act if it had not elected under that subsection 
and the Minister had specified no terms and 
conditions under subsection 138(10) of that 
Act, and 
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Q is the amount deducted under paragraph 20(1)(a) 
by the insurer in computing its income for its 1975 
taxation year with respect to that class, 


Bis the amount determined by the formula 
R-S 
where 


R is the amount that would have been deductible 
under paragraph 20(1)(a) by the insurer in comput- 
ing its income for its 1976 taxation year with re- 
spect to that class if it had claimed the maximum 
allowable amount under that paragraph in that year 
and in its 1975 taxation year with respect to that 
class on the basis of the assumptions made in 
paragraphs (a) to (d) of the description of A in the 
definition “1975-76 excess policy dividend re- 
serve” in this subsection, and 

Sis the amount’ deducted under paragraph 20(1)(a) 
by the insurer in computing its income for its 1976 
taxation year with respect to that class, and 


C is the amount determined by the formula 


T-U 
where 
T is the amount determined for S, and 


U_ is the amount determined for R; 
Related Provisions: 257 — Formula amounts cannot calculate to less 
than zero. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess investment reserve” of an insurer that 
has made an election under subsection 138(9) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read in its application to the 1977 tax- 
ation year, in respect of its 1975 taxation year means the 
amount determined by the formula 


A~B 
where 


A is the amount that would have been deductible under 
paragraph 138(3)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, by the 
insurer in computing its income for its 1976 taxation 
year if it had claimed the maximum allowable amount 
under that paragraph in that year and that amount was 
determined without reference to subparagraph 
138(3)(c)(i1) of that Act, and 


Bis the amount deducted by the insurer under paragraph 
138(3)(c) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing its in- 
come for its 1976 taxation year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...’”). 

**1975-76 excess policy dividend deduction” of an in- 

surer that has made an election under subsection 138(9) 

of the Income Tax Act, chapter 148 of the Revised Stat- 

utes of Canada, 1952, as it read in its application to the 

1977 taxation year, in respect of its 1975 taxation year 

means the amount determined by the formula 


(A +B)-—C 
where 
A is the amount determined by the formula 


P—Q) 


where 
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P is the amount that would have» been deductible 
under subparagraph (3)(a)(i1i) by the imsurer in 
computing its mcome for its 1975 taxation year if 
that amount had been determined on the assump- 
tions made in paragraphs (a) to (d) of the descrip- 
tion of A in the definition “1975-76 excess policy 
dividend reserve” in this subsection, and 


Q is the amount deducted under subparagraph 
(3)(a)(iii) by the insurer in computing its income 
for its 1975 taxation year, ) 


B is the amount determined by the formula 


R=S 
where 


R is the amount that would have been deductible 
under subparagraph (3)(a)(iii) by the insurer in 
computing its income for its 1976 taxation year if 
that amount had been determined on the basis that 
the amount of its income for that year from its par- 
ticipating life insurance business carried on in Can- 
ada was computed in accordance with prescribed 
rules on the assumptions made in paragraph (e) of 
the description of A in the definition “1975-76 ex- 
cess policy dividend reserve” in this subsection, 
and 


S is the amount deducted by the insurer under sub- 
paragraph (3)(a)(iii) in computing its income for its 
1976 taxation year, and 

C is the amount determined by the formula 


T-—U 
where 
T is the amount determined for S, and 


U is the amount determined for R; 
Related Provisions: 257 — Formula amounts cannot calculate to less 
than zero. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


**1975-76 excess policy dividend reserve” of an insurer 
that has made an election under subsection 138(9) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read in its application to the 1977 tax- 
ation year, in respect of its 1975 taxation year means the 
amount determined by the formula 


A=—B 
where 


A is the amount that would have been deductible under 
subparagraph (3)(a)(iv) by the insurer in computing its 
income for its 1976 taxation year if 

(a) it had not made the election under subsection 
138(9) of that Act in respect of its pl taxation 
year, 


(b) where it made an election under subsection 
138(9) of that Act in respect of its 1974 taxation 
year, it had adopted for its 1975 taxation year, with 
the concurrence of the Minister, the method re- 
quired by subsection 138(9) of that Act if it had not 
elected under that subsection and the Minister had 
specified no terms and conditions under subsection 
138(10) of that Act, 


(c) it had claimed the maximum allowable amount 
under paragraph 138(3)(c) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 
1952, in computing its income for its 1975 taxation 
year, 
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(d) it had claimed the maximum allowable amount 
that would have been deductible under regulations 
made under paragraph 20(1)(a) in computing its in- 
come for its 1975 taxation year with respect to pro- 
perty of each of its prescribed classes, and 


(e) the amount of its income for its 1976 taxation 
year from its participating life insurance business 
carried on in Canada was computed in accordance 
with prescribed rules and as if the amount deducted 
under subparagraph (3)(a)(iv) by it in computing 
its income for its 1975 taxation year was the 
amount that would have been deductible under that 
subparagraph on the basis of the assumptions made 
in paragraphs (a) to (d) of this description, and 


B is the amount deducted by the insurer under subpara- 
graph (3)(a)(iv) in computing its income for its 1976 
taxation year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess policy reserves” of an insurer that has 
made an election under subsection 138(9) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1977 taxation 
year, in respect of its 1975 taxation year means the 
amount determined by the formula 


AB 
where 


A. is the amount that would have been deductible under 
subparagraph (3)(a)(1) in computing the insurer’s in- 
come for its 1976 taxation year if it had claimed the 
maximum allowable amount, under that subparagraph 
for that year, and 


B is the amount deducted under that subparagraph in 
computing its income for its 1976 taxation year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Related Provisions [Subsec. 138(12)]: 211(1) — Definitions. 


(13) Variation in “tax basis” and “amortized 
cost” — Where 


(a) in a taxation year that ended after 1968 and before 
1978 an insurer carried on a life insurance business in 
Canada and an insurance business in a country other 
than Canada, 


(b) the insurer did not make an election in respect of 
the year under subsection 138(9) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it applied to that year, and 


(c) the ratio of the value for the year of the insurer’s 
specified Canadian assets to its Canadian investment 
fund for the year exceeded one, 


each of the amounts included or deducted as follows in 
respect of the year shall be multiplied by the ratio referred 
to in paragraph (c): 
(d) under paragraph (c), (d), (k) or (1) of the definition 
“tax basis” in subsection 142.4(1) in determining the 
tax basis of a debt obligation to the insurer, or 


(e) under paragraph (c), (d), (f) or (h) of the definition 

“amortized cost” in subsection 248(1) in determining 

the amortized cost of a debt obligation to the insurer. 
Related Provisions: 138(14)— Meaning of certain expressions; 
142.4(1)"tax basis”(c), (d), (k), (1) — Disposition of specified debt obliga- 
tion by financial institution. 


S. 138 


History: Subsec. 138(13) amended by 1995, c. 21, subsec. 57(20), appli- 
cable to taxation years that end after Kebruary 22, 1994. Subsec. (13) for- 
merly read: 


(13) Where meaning of “amortized cost’ varied — For the. pur- 
poses of the definition “amortized cost” in subsection 248(1), where 
ina taxation year ending after 1968 and before the particular time 
referred to in that definition an insurer carried on a life insurance 
business in Canada and an insurance business in a country other 
than Canada and has not made an election under subsection 138(9) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read in its application to the 1977 taxation year, in 
respect of that year, each of the amounts referred to in paragraph 
(c), (d), (f) or (h) in that definition shall, in respect of that year, be 
deemed to be the greater of 


(a) each such amount, and 
(b) that proportion of the amount referred to in paragraph (a) 
that the value for the taxation year of the insurer’s specified Ca- 


nadian assets is of its Canadian investment fund for the taxation 
year. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(14) Meaning of certain expressions — For the pur- 
poses of subsection (13), the expressions “Canadian in- 
vestment fund for a taxation year’, “specified Canadian 
assets” and “value for the taxation year” have the mean- 
ings prescribed therefor. 


Regulations: 2400(4)(a),.2405(2) [before 1999] (prescribed meanings). 


(15) Definition not to apply — In this section, in con- 
struing the meaning of the expression “group term insur- 
ance policy”, the definition “group term life insurance 
policy” in subsection 248(1) does not apply. 


(16) [Repealed under former Act] 


Definitions [s. 138]: “accumulated 1968. deficit” — 138(12); “‘affili- 
ated” — 251.1; “allowable capital loss” — 38(b), 248(1); “amortized 
cost” — 138(13), 248(1); “amount” — 248(1); “amount payable” — (in 
respect of a policy loan) 138(12);: “arm’s length’ —251(1); “borrowed 
money’, “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); 
“Canada security” — 138(12); “Canadian investment fund” — 138(14), 
Reg. 2400(4)(a); “capital gain” — 39(1)(a), 248(1); “capital property” — 
54, 248(1); “carrying on business” — 253; “class of shares” — 248(6); 
“common. share” — 248(1); “completed” — 138(4.6); “corporation” — 
248(1), Interpretation Act 35(1); “cost” —(to an insurer of acquiring a 
mortgage or hypothec) 138(12); “cost amount’ — 248(1); “depreciable 
property” — 13(21), 248(1); “designated insurance property” — 138(12), 
248(1); “disposition”, “dividend” — 248(1); “fiscal period” — 249(2)(b), 
249.1; “gross investment revenue” — 138(12); “identical” — 138 (11.1), 
248(12); “insurer” — 248(1); “interest in real property” — 248(4); “inter- 
est” —in relation to a policy loan 138(12); “life insurance business” — 
248(1); “life insurance policy” — 138(4.01), (12), 248(1); “life insurance 
policy in Canada” — 138(12), 248(1); “life insurer” — 248(1); “mark-to- 
market property” — 142.2(1); “maximum tax actuarial reserve” — 
138(12); “Minister” — 248(1); “net Canadian life investment income” — 
209(2); “1975 branch accounting election deficiency” — 138(12); “1975- 
76 excess policy dividend deduction” — 138(3.1), 138(12); “1975-76 ex- 
cess policy dividend reserve”, “1975-76 excess additional group term 
reserves”, “1975-76 excess policy reserves” — 138(12); “non-resident” — 
248(1); “non-segregated property” — 138(12); “paid-up capital’ — 89(1), 
138(11.7), 248(1); “Parliament” — /nterpretation Act 35(1); “participating 
life insurance policy” — 138(12);- “person” —248(1); “policy divi- 
dend” — 139.1(8)(a); “policy loan” — 138(12); “preferred share’, “‘pre- 
scribed”, “principal amount”, “property” — 248(1); “property used by it in 


the year in, or held by it in the year in the course of’ — carrying on an 
insurance business 138(12); “province” — Interpretation Act 35(1); “qual- 
ified related corporation” — 138(12), 219(8); “received” — 248(7); “reg- 
istered pension plan” — 248(1); “registered retirement savings plan” — 
146(1), 248(1); “regulation” — 248(1); “relevant authority” — 138(12); 
“resident in Canada” — 250; “segregated fund” — 138(12); “share”, 
“shareholder” — 248(1); “specified Canadian assets” — 138(14), Reg. 


2400(4)(a); “specified debt obligation’ — 142.2(1); “subsidiary wholly- 
owned corporation” — 248(1); “substituted property’ — 248(5); “surplus 
funds derived from operations’ — 138(12);. “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable capital gain” — 38(a), 248(1); “taxable 
dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year’ — 249; “taxpayer”, “term preferred share” — 248(1); “transferred 
property” — 138(11.94)(b)(i); “used” — 138(12)"property used by it in 
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the year in, or held by it in the year in the course of”; “value for the taxa- 
tion year” — 138(14), Reg. 2400(4)(a). 


138.1 (1) Rules relating to segregated funds — In 
respect of life insurance policies for which all or any por- 
tion of an insurer’s reserves vary in amount depending on 
the fair market value of a specified group of properties (in 
this section referred to as a “segregated fund’), for the 
purposes of this Part, the following rules apply: 


(a) an inter vivos trust (in this section referred to as the 
“related segregated fund trust”) is deemed to be cre- 
ated at the time that is the later of 


(1) the day that the segregated fund is created, and 


(11) the day on which the insurer’s 1978 taxation 
year commences, 


and to continue in existence throughout the period dur- 
ing which the fund determines any portion of the be- 
nefits under those policies that vary in amount depend- 
ing on the fair market value of the property in the 
segregated fund (in this section referred to as “segre- 
gated fund policies”); 


(b) property that has been allocated to and that re- 
mains a part of the segregated fund, and any income 
that has accrued on that property is deemed to be the 
property and income of the related segregated fund 
trust and not to be the property and income of the 
insurer; 


(c) the insurer is deemed to be 


(i) the trustee who has ownership or control of the 
related segregated fund trust property, 


(11) a resident of Canada in respect of the related 
segregated fund trust property used or held by it in 
the course of carrying on the insurer’s life insur- 
ance business in Canada, and 


(i11) a non-resident of Canada in respect of the re- 
lated segregated fund trust property not used or 
held by it in the course of carrying on the insurer’s 
life insurance business in Canada; 


(d) where at a particular time there is property in the 
segregated fund that was not funded with premiums 
paid under a segregated fund policy, 


(i) the insurer is deemed to have an interest in the 
related segregated fund trust that is not in respect 
of any particular property or source of income, and 


(11) the cost at any time of that interest to the in- 
surer 1s deemed to be the total of 


(A) for property of the trust at that time allo- 
cated by the insurer to the segregated fund prior 
to 1978, the amount that would be its adjusted 
cost base to the insurer if the interest had been a 
capital property at all relevant times prior to 
1978 and if the rules in this section had been 
applicable for the taxation years after 1971 and 
before 1978, and 


(B) for property of the trust at that time allo- 
cated by the insurer to the segregated fund after 
1977, the fair market value of the property at 
the time it was last allocated to the segregated 
fund by the insurer; 


(e) where at any particular time there is property in the 
segregated fund that was funded with a portion of the 
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premiums paid before that time under a segregated 
fund policy, 


(i) the respective segregated fund policyholder is 
deemed to have an interest in the related segregated 
fund trust that is not in respect of any particular 
property or source of income, 


(ii) the cost of that interest is deemed to be the 
amount that is the total of 


(A) the amount that would be its adjusted cost 
base to the insurer at December 31, 1977 if the 
interest had been a capital property at all rele- 
vant times prior to 1978 and if the rules in this 
section (if subsection (3) were read without ref- 
erence to the expressions “or capital loss” and 
“or loss”) had been applicable for taxation years 
after 1971 and before 1978, and 


(B) the total of amounts each of which is that 
portion of a premium paid before that time and 
after the day referred to in subparagraph (a)(ii) 
under a segregated fund policy that was or is to 
be used by the insurer to fund property allo- 
cated to the segregated fund (other than the por- 
tion of the premium that is an acquisition fee), 
and 


(ii1) the portion of a premium included in a segre- 
gated fund is deemed not to be an amount paid in 
respect of a premium under the policy; 


(f) the income of the related segregated fund trust is 
deemed for the purposes of subsections 104(6), (13) 
and (24) to be an amount that has become payable in 
the year to the beneficiaries under the segregated fund 
trust and the amount therefor in respect of any particu- 
lar beneficiary is equal to the amount determined by 
reference to the terms and conditions of the segregated 
fund policy; 


(g) where at a particular time the fair market value of 
property transferred by the insurer to the segregated 
fund results in an increase at that time in the portion of 
the insurer’s reserves for a segregated fund policy held 
by a policyholder that vary with the fair market value 
of the segregated fund and a decrease in the portion of 
its reserves for the policy that do not so vary, the 
amount of that increase shall, 


(1) for the purpose of the determination of H in the 
definition “adjusted cost basis” in subsection 
148(9), be deemed to be proceeds of disposition 
that the policyholder became entitled to receive at 
that time, 


(11) for the purpose of computing the adjusted cost 
base to the policyholder of the policyholder’s inter- 
est in the related segregated fund trust, be added at 
that time to the cost to the policyholder of that in- 
terest, and 


(i11) for the purpose of computing the insurer’s in- 
come, be deemed to be a payment under the terms 
and conditions of the policy at that time; 


(h) where at a particular time the fair market value of 
property transferred by the insurer from the segregated 
fund results in an increase at that time in the portion of 
the insurer’s reserves for a segregated fund policy that 
do not vary with the fair market value of the segre- 
gated fund and a decrease in the portion of its reserves 
for the policy that so vary, the amount of that increase 
shall, for the purpose of calculating the insurer’s in- 
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come, be deemed to be a premium received by the in- 
surer at that time; 


(i) where at a particular time the policyholder of a seg- 
regated fund policy disposes of all or a portion of the 
policyholder’s interest in the related segregated fund 
trust, that proportion of the amount, if any, by which 
the acquisition fee with respect to the particular policy 
exceeds the total of amounts each of which is an 
amount determined under this paragraph with respect 
to the particular policy before that time, that 


(1) the fair market value of the interest disposed of 
at that time 


is of 
(11) the fair market value of the policyholder’s in- 


terest in the particular segregated fund trust imme- 
diately before that time, 


is deemed to be a capital loss of the related segregated 
fund trust that reduces the policyholder’s benefits 
under the particular policy by that amount for the pur- 
poses of subsection (3); 


(j) the obligations of an insurer in respect of a benefit 
that is payable under a segregated fund policy, the 
amount of which benefit varies with the fair market 
value of the segregated fund at the time the benefit be- 
comes payable, are deemed to be obligations of the 
trustee under the related segregated fund trust and not 
of the insurer and any amount received by the policy- 
holder or that the policyholder became entitled to re- 
ceive at any particular time in a year in respect of 
those obligations is deemed to be proceeds from the 
disposition of an interest in the related segregated fund 
trust; 


(k) a reference to “‘the terms and conditions of the trust 
arrangement” in section 104 or subsection 127.2(3) is 
deemed to include a reference to’the terms and condi- 
tions of the related segregated fund policy and the 
trustee is deemed to have designated the amounts re- 
ferred to in that section in accordance with those terms 
and conditions; and 


(1) where at any time an insurer acquires a share as a 
first registered holder thereof and allocates the share to 
a related segregated fund trust, the trust shall be 
deemed to have acquired the share at that time as the 
first registered holder thereof for the purpose of com- 
puting its share-purchase tax credit and the insurer 
shall be deemed not to have acquired the share for the 
purpose of computing its share-purchase tax credit. 
Related Provisions: 39(1)(a)(iii) — Meaning of capital gain; 53(1)(1), 
53(2)(q) — Adjustments to cost base; 87(2.2) — Amalgamation of insur- 
ance corporations; 88(1)(g) — Winding-up of subsidiary insurance corpo- 
rations; 94.2(11)(b), (c) — No application to foreign insurance policy of 
foreign investment entity; 107.4(3)(g) — Application of 138.1(1)G) on 
qualifying disposition to trust; 127.55(f)(j) — No minimum tax on related 
segregated fund trust; 138(11.5)(k) — Transfer of business by non-resi- 
dent insurer; 138.1(7)— Where subsections (1) to (6) not to apply; 
218.1 — Application to non-resident withholding tax; 248(1)“disposi- 
tion”(f)(vi) — Rollover from one trust to another; Reg. 9000 — Certain 
segregated funds excluded from definition of “financial institution”. 


(2) Rules relating to property in segregated funds 
at end of 1977 taxation year — Where an insurer 
holds property at the end of its 1977 taxation year in con- 
nection with a segregated fund, the following rules apply: 


(a) the property is deemed to have been acquired by 
the related segregated fund trust on the day determined 
under paragraph (1)(a) at a cost equal to the adjusted 
cost base of the property to the insurer on that day and 
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that transaction is deemed to be a transaction between 
persons not dealing at arm’s length; 


(b) the property is deemed to have been disposed of by 
the insurer on the day referred to in paragraph (a) for 
proceeds equal to the adjusted cost base of the pro- 
perty to the insurer on that day; and 


(c) for the purpose of computing the insurer’s income 
for its 1978 taxation year it shall be deemed to have 
made a payment to its policyholders in satisfaction of 
their rights under their segregated fund policies in that 
year equal to that portion of the amount deducted 
‘under subparagraph 138(3)(a)(1) in computing its in- 
come for its 1977 taxation year that is in respect of 
segregated fund policies. 

Related Provisions: 39.1(2)B(c), 39.1(5) — Reduction in gain to re- 


flect capital gains exemption election; 138.1(7) — Where subsections (1) 
to (6) not to apply. 


(3) Capital gains and capital losses of related 
segregated fund trusts — A capital gain or capital 
loss of a related segregated fund trust from the disposition 
of any property shall, to the extent that a policyholder’s 
benefits under a policy or the interest in the trust of any 
other beneficiary is affected by that gain or loss, be 
deemed to be a capital gain or capital loss, as the case 
may be, of the policyholder or other beneficiary and not 
that of the trust. 


Related Provisions: 39.1(2)B(c), 39.1(5) — Reduction in gain to re- 
flect 1994 capital gains exemption election; 53(1)()(iv), 53(2)(q)(ii) — 
Adjustments to cost base; 138.1(3.1), (3.2) — Transitional rules for 2000; 
138.1(7) — Where subsections (1) to (6) not to apply. 


(3.1) Deemed gains and losses [transition for 
2000] — Where an amount is deemed under subsection 
(3) to be a capital gain or capital loss of a policyholder or 
other beneficiary (in this subsection referred to as the 
“taxpayer’) of a related segregated fund trust, in respect 
of capital gains or losses realized in a taxation year of the 
related segregated fund trust that includes February 28, 
2000 or October 17, 2000, and the related segregated fund 
trust so elects under this subsection in its return of income 
for the year, 


(a) the portion of the gains and losses that are in re- 
spect of capital gains or losses from dispositions of 
property that occurred before February 28, 2000 is 
deemed to be that proportion of the gains or losses that 
the number of days that are in the year and before Feb- 
ruary 28, 2000 is of the number of days that are in the 
year; 


(b) the portion of the gains and losses that is in respect 
of capital gains or losses from dispositions of property 
that occurred in the year and in the period that begins 
at the beginning of February 28, 2000 and ends at the 
end of October 17, 2000, is deemed to be that propor- 
tion of the gains or losses that the number of days that 
are in the year and in that period is of the number of 
days that are in the year; and 


(c) the portion of the gains and losses that is in respect 
of capital gains or losses from dispositions of property 
that occurred in the year and in the period that begins 
at the beginning of October 18, 2000 and ends at the 
end of the year, is deemed to be that proportion of the 
gains or losses that the number of days that are in the 
year and in that period is of the number of days that 
are in the year. 


History: Subsec. 138.1(3.1) added by 2001, c. 17, s. 134, applicable to 
taxation years that end after February 27, 2000. 
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(3.2) Deemed gains —taxpayer [transition for 
2000] — Where a capital gain or a capital loss is deemed 
by subsection (3) to be a capital gain or a capital loss of a 
taxpayer and not that of a related segregated fund trust, 


(a) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
before February 28, 2000 and that taxation year of the 
taxpayer includes February 27, 2000, the capital gain 
or the capital loss is deemed to be a capital gain or a 
capital loss, as the case may be, of the taxpayer from 
the disposition by the taxpayer of capital property in 
the taxpayer’s taxation year and before February 28, 
2000; 


(b) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
before February 28, 2000 and the taxation year of the 
taxpayer began after February 27, 2000 and ended 
before October 18, 2000, */s of the capital gain or the 
capital loss is deemed to be a capital gain or a capital 
loss, as the case may be, of the taxpayer from the dis- 
position by the taxpayer of capital property in the tax- 
payer’s taxation year; 


(c) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
before February 28, 2000 and the taxation year of the 
taxpayer began after February 27, 2000 and ended af- 
ter October 17, 2000, °/s of the capital gain or the capi- 
tal loss is deemed to be a capital gain or a capital loss, 
as the case may be, of the taxpayer from the disposi- 
tion by the taxpayer of capital property in the tax- 
payer’s taxation year and before October 18, 2000; 


(d) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
before February 28, 2000 and the taxation year of the 
taxpayer began after October 17, 2000, */2 of the capi- 
tal gain or the capital loss is deemed to be a capital 
gain or a capital loss, as the case may be, of the tax- 
payer from the disposition by the taxpayer of capital 
property in the taxpayer’s taxation year; 


(e) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund that occurred after 
February 27, 2000 and before October 18, 2000 and 
the taxation year of the taxpayer began after October 
17, 2000, * of the capital gain or capital loss is 
deemed to be a capital gain or a capital loss, as the 
case may be, of the taxpayer from the disposition by 
the taxpayer of capital property in the taxpayer’s taxa- 
tion year; 


(f) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
after February 27, 2000 and before October 18, 2000 
and the taxation year of the taxpayer includes Febru- 
ary 28, 2000 and October 17, 2000, the capital gain or 
the capital loss is deemed to be a capital gain or a cap- 
ital loss, as the case may be, of the taxpayer from the 
disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and in the period that began 
after February 27, 2000 and ended before October 18, 
2000; 
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(g) if the capital gain or capital loss was in respect of 
capital gains or capital losses from dispositions of pro- 
perty by the related segregated fund trust that occurred 
after February 27, 2000 and before October 17, 2000 
and the taxation year of the taxpayer began after Feb- 
ruary 27, 2000 and ended before October 17, 2000, the 
capital gain or the capital loss is deemed to be a capi- 
tal gain or a capital loss, as the case may be, of the 
taxpayer from the disposition by the taxpayer of capi- 
tal property in the taxpayer’s taxation year; and 


(h) in any other case, the capital gain or the capital 
loss is deemed to be a capital gain or a capital loss, as 
the case may be, of the taxpayer from the disposition 
of capital property by the taxpayer in the taxpayer’s 
taxation year and after October 17, 2000. 


Related Provisions: 111(1.1)(c) — Net capital loss carryover — transi- 
tion for 2000. 


History: Subsec. 138.1(3.2) added by. 2001, c. 17, s. 134, applicable to 
taxation years that end after February 27, 2000. 


(4) Election and allocation — Where at any particular 
time after 1977, a policyholder withdraws all or part of 
the policyholder’s interest in a segregated fund policy, the 
trustee of a related segregated fund trust may elect in pre- 
scribed manner and prescribed form to treat any capital 
property of the trust as having been disposed of, where- 
upon the property shall be deemed to have been disposed 
of on any day designated by the trustee for proceeds of 
disposition equal to 


(a) the fair market value of the property on that day, 


(b) the adjusted cost base to the trust of the property 
on that day, or 


(c) an amount that is neither greater than the greater of 
nor less than the lesser of the amounts determined 
under paragraphs (a) and (b), 


whichever is designated by the trustee, and to have been 
reacquired by the trust immediately. thereafter at a cost 
equal to those proceeds, and where the trustee of a related 
segregated fund trust has made such an election, the fol- 
lowing rules apply: 
(d) the amount of any capital gain or capital loss re- 
sulting from the deemed disposition shall be allocated 
by the trustee to any policyholder withdrawing all or 
part of the policyholder’s interest in the policyholder’s 
policy at that time to the extent that the amount of the 
policyholder’s benefits under the policy at that time is 
affected by the capital gain or capital loss in respect of 
property held by the related segregated fund trust at 
that time, 


(e) the allocation referred to in paragraph (d) is 
deemed to have been made immediately before the 
withdrawal, : 


(f) any capital gain not so allocated is deemed to be 
allocated in accordance with the terms and conditions 
of the policy, and 


(g) any capital loss not so allocated is deemed to be a 

superficial loss of each policyholder to the extent that 

the policyholder’s benefits under the policy would be 

affected by the loss. . 
Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 
39.1(6) — Reduction in gain to reflect capital gains exemption election; 
53(1)()Gii), 53(2)(q)(i) — Adjustments to cost base; 138.1(7) — Where 
subsections (1) to (6) not to apply. 


Regulations: 6100 (prescribed manner and time). 


Forms: T3018: Election under subsection 138.1(4) of the deemed dispo- 
sition of capital property of a life insurance segregated fund. 
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(5) Adjusted cost base of property in related 
segregated fund trust — At any particular time, the 
adjusted cost base of each capital property of a related 
segregated fund trust shall be deemed to be the amount, if 
any, by which 


(a) the adjusted cost base of the PEP REEY to the trust 
immediately before that time 


exceeds 


(b) the total of amounts each of which is an amount in 
respect of the disposition by a policyholder of all or 
part of the policyholder’s interest in the related segre- 
gated fund trust at that time equal to that proportion of 
the amount, if any, by which 


(i) the adjusted cost base to the policyholder of that 
interest at that time 


exceeds 


(i1) the policyholder’s proceeds of the disposition 
of that interest in the trust 


that 


(iii) the fair market value of the capital property at 
that time 
is of ; 
(iv) the total of amounts each of which is the fair 
market value of a capital property of the related 
segregated fund trust at that time. 
Related Provisions: 53(1)(1), 53(2)(q) — ACB ‘of interest in related 


segregated fund trust; 138(11.5)(k) — Transfer of business by non-resi- 
dent insurer; 138.1(7) — Where subsections (1) to (6) not to apply. 


(6) Definition of “acquisition fee” — In this section, 
“acquisition fee” means the amount, if any, by which the 
total of amounts each of which is 


(a) that portion of a premium charged by the insurer 
under a segregated fund policy that is not included in 
the related segregated fund or cannot reasonably be re- 
garded as an amount required to fund a mortality or 
maturity benefit, 


(b) a transfer from the segregated fund that cannot rea- 
sonably be regarded as an amount required to fund a 
mortality or maturity benefit other than an annual ad- 
ministration fee or charge, or, 


(c) any amount by which the proceeds payable to the 
policyholder under a particular segregated fund policy 
is reduced on the surrender or partial surrender of the 
policy that may. reasonably be veeyplls as a surrender 
fee, 


exceeds 


(d) the total of amounts each of which is that portion 
of an amount described in paragraph (a), (b) or (c) that 
may reasonably be considered to be in respect of an 
interest in the segregated fund that was disposed of 
before 1978. 


(7) Where subsecs. (1) to (6) do not apply — Sub- 
sections (1) to (6) do not apply to the holder of a segre- 
gated fund policy with respect to such a policy that is is- 
sued or effected as a registered retirement savings plan or 
a registered retirement income fund or that is issued under 
a registered pension plan. 

Related Provisions: 148(1) — Amounts included in computing policy- 
holder’s income. 


History: Subsec. 138.1(7) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 80, applicable to 1991 et seg. Subsec. (7) formerly read: 


(7) Where policyholder deemed to be trust, etc. — For the pur- 
poses of this section, where a segregated fund policy is issued or 
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effected as a registered retirement savings plan or is issued pursuant 
to a registered pension plan, the policyholder of the policy shall be 
deemed to be a trust or a trust or corporation described by paragraph 
149(1)(r) or (0), respectively. 


Definitions [s. 138.1]: “acquisition fee” — 138.1(6); “adjusted cost 
base” — 54, 248(1); “amount” — 248(1); “arm’s length” — 251(1); “cap- 
ital gain”, “capital loss’ —39(1), 248(1); “capital panes — 54, 
248(1); Yyeorporttiea ty nv7Rt); Interpretation Act 35(1); “disposition”, 
“insurer” — 248(1); “inter vivos trust’? — 108(1), 248(1); “‘life insurance 
business”, “prescribed”, “property”, “registered pension plan” — 248(1); 
“registered retirement income fund” — 146.3(1), 248(1); “registered re- 
i ; “related” — 251(2)-(6); “related 
“segregated fund’ — 138.1(1); 

“taxation year” — 249;) “tax- 
“trust”? — 104(1), 248(1), (3). 


segregated fund trust” — 138.1(1)(a); 
“segregated fund policy” — 138.1(1)(a); 
payer” — 248(1); 


139. Conversion of insurance corporations into 
mutual corporations — Where an insurance corpora- 
tion that is a Canadian corporation applies an amount in 
payment for shares.of the corporation purchased or other- 
wise acquired by it under a mutualization proposal under 
Division I] of Part VI of the Insurance Companies Act or 
under a law of the province under the laws of which the 
corporation is incorporated that provides for the conver- 
sion of the corporation into a mutual corporation by the 
purchase of its shares in accordance with that law, 


(a) section 15 does not apply to require the inclusion, 
in computing the income of a shareholder of the cor- 
poration, of any part of that amount; and 


(b) no part of that amount shall be deemed, for the 
purpose of subsection 138(7), to have been paid to 
shareholders or, for the purpose of section 84, to have 
been received as a dividend. 


History: S. 139 amended by 1994, c. 7, Sch. I (1991, c. 47), s. 734, to 
substitute that portion preceding para. (a), deemed to have come into force 
June 1, 1992. That portion formerly read: 


139. Conversion of provincial life insurance corporation into 
mutual corporation — Where a life insurance corporation that is 
incorporated under the laws of a province has applied an amount 1n 
payment for shares of the corporation purchased by it under the au- 
thority of a law of the province that provides for the conversion of 
the corporation into a mutual corporation by the purchase of its 
shares in accordance with the provisions of that law, 


Definitions [s. 139]: “amount” — 248(1); “Canadian corporation” — 
89(1), 248(1); “dividend”, “insurance corporation” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “share”, “shareholder” — 248(1). 


Demutualization of Insurance 
Corporations 


139.1 (1) Definitions — The definitions in this subsec- 
tion apply in this section and sections 139.2 and 147.4. 


“conversion benefit’? means a benefit received in con- 
nection with the demutualization of an insurance corpora- 
tion because of an interest, before the demutualization, of 
any person in an insurance policy to which the insurance 
corporation has been a party. 

Related Provisions: 139.1(2), (3)— Determining when benefit re- 


ceived; 139.1(11) — Conversion benefit is not a shareholder benefit. See 
also Related Provisions under “taxable conversion benefit”. 


“deadline” for a payment in respect of a demutualization 
of an insurance corporation means the latest of 


(a) the end of the day that is 13 months after the time 
of the demutualization, 


(b) where the entire amount of the payment depends 
on the outcome of an initial public offering of shares 
of the corporation or a holding corporation in respect 
of the insurance corporation, the end of the day that is 
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60 days after the day on which the offering is 
completed, 


(c) where the payment is made after the initial dead- 
line for the payment and it is reasonable to conclude 
that the payment was postponed beyond that initial 
deadline because there was not sufficient information 
available 60 days before that initial deadline with re- 
gard to the location of a person, the end of the day that 
is six months after such information becomes availa- 
ble, and 


(d) the end of any other day that is acceptable to the 
Minister. 


Related Provisions: 139.1(1)“initial deadline” — Definition. 


*‘demutualization” means the conversion of an insurance 
corporation from a mutual company into a corporation 
that is not a mutual company. 


Related Provisions: 139.1(4) — Effect of demutualization; 237(4) — 
Authority to communicate SIN to agent of shareholder. 


‘holding corporation” means a corporation that 
g p rp 


(a) in connection with the demutualization of an insur- 
ance corporation, has issued shares of its capital stock 
to stakeholders; and 


(b) owns shares of the capital stock of the insurance 
corporation acquired in connection with the demutual- 
ization that entitle it to 90% or more of the votes that 
could be cast in respect of shares under all circum- 
stances at an annual meeting of 


(1) shareholders of the insurance corporation, or 


(11) shareholders of the insurance corporation and 
holders of insurance policies to which the insur- 
ance corporation is a party. 

Related Provisions: 139.1(4)(e)— Cost to holding corporation of 


shares acquired on demutualization; 141(3)— Holding corporation 
deemed to be public corporation. 


‘““nitial deadline” for a payment is the time that would, if 
the definition “deadline” were read without reference to 
paragraph (c) of that definition, be the deadline for the 
payment. 


‘“‘mutual holding corporation” in respect of an insurance 
corporation, means a mutual company established to hold 
shares of the capital stock of the insurance corporation, 
where the only persons entitled to vote at an annual meet- 
ing of the mutual company are policyholders of the insur- 
ance corporation. 

Related Provisions: 139.1(4)(d)— Receipt of ownership rights in 


MHC on demutualization; 139.2 — Deemed dividend on distribution of 
property by MHC. 


“ownership rights” means 


(a) in a particular mutual holding corporation, the fol- 
lowing rights and interests held by a person in respect 
of the particular corporation because of an interest or 
former interest of any person in an insurance policy to 
which an insurance corporation, in respect of which 
the particular corporation is the mutual holding corpo- 
ration, has been a party: 


(i) rights that are similar to rights attached to shares 
of the capital stock of a corporation, and 


(11) all other rights with respect to, and interests in, 
the particular corporation as a mutual company; 
and 


(b) in a mutual insurance corporation, the following 
rights and interests held by a person in respect of the 
mutual insurance corporation because of an interest or 
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former interest of any person in an insurance policy to 
which that corporation has been a party: 


(i) rights that are similar to rights attached to shares 
of the capital stock of a corporation, 


(ii) all other rights with respect to, and interests in, 
the mutual insurance corporation as a mutual com- 
pany, and 


(iii) any contingent or absolute right to receive a 
benefit in connection with the demutualization of 
the mutual insurance corporation. 


Related Provisions: 139.1(4)(a), (d) — Rollover where shares acquired 
in exchange for ownership rights. 


‘“‘person” includes a partnership. 


‘“‘share” of the capital stock of a corporation includes a 
right granted by the corporation to acquire a share of its 
capital stock. 


“specified insurance benefit’? means a taxable conver- 
sion benefit that is 


(a) an enhancement of benefits under an insurance 
policy; | 
(b) an issuance of an insurance policy; 


(c) an undertaking by an insurance corporation of an 
obligation to pay a policy dividend; or 

(d) a reduction in the amount of premiums that would 
otherwise be payable under an insurance policy. 


Related Provisions: 139.1(8) — Effect of stakeholder receiving speci- 
fied insurance benefit. 


‘“‘stakeholder” means a person who is entitled to receive 
or who has received a conversion benefit but, in respect 
of the demutualization of an insurance corporation, does 
not include a holding corporation in connection with the 
demutualization or a mutual holding corporation in re- 
spect of the insurance corporation. 


Related Provisions: 139.1(4)—Effect of demutualization on 
stakeholder. : 


‘taxable conversion benefit’? means a conversion benefit 
received by a stakeholder in connection with the demutu- 
alization of an insurance corporation, other than a conver- 
sion benefit that is 


(a) a share of a class of the capital stock of the 
corporation; 


(b) a share of a class of the capital stock of a corpora- 
tion that is or becomes a holding corporation in con- 
nection with the demutualization; or 


(c) an ownership right in a mutual holding corporation 
in respect of the insurance corporation. 
Related Provisions: 139.1(2), (3)— Determining when benefit re- 
ceived; 139.1(4)(f) — TCB deemed to be a dividend; 139.1(8)(a) — Pol- 
icy dividend that is TCB deemed not to be policy dividend; 139.1(10) — 
Cost of TCB. 


(2) Rules of general application — For the purposes 

of this section, 
(a) subject to paragraphs (b) to (g), if in providing a 
benefit in respect of a demutualization, a corporation 
becomes obligated, either absolutely or contingently, 
to make or arrange a payment, the person to whom the 
undertaking to make or arrange the payment was given 
is considered to have received a benefit 


(i) as a consequence of the undertaking of the obli- 
gation, and 


(ii) not as a consequence of the making of the 
payment; 
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(b) where, in providing a benefit in respect of a 
demutualization, a corporation makes a payment 
(other than a payment, made pursuant to the terms of 
an insurance policy, that is not a policy dividend) at 
any time on or before the deadline for the payment, 


(1) subject to paragraphs (f) and (g), the recipient of 
the payment is considered to have received a bene- 
fit as a consequence of the making of the payment, 
and 


(11) no benefit is considered to have been received 
as a consequence of the undertaking of an obliga- 
tion, that is either contingent or absolute, to make 
or arrange the payment; 


(c) no benefit is considered to have been received as a 
consequence of the undertaking of an absolute or con- 
tingent obligation of a corporation to make or arrange 
a payment (other than a payment, made pursuant to the 
terms of an insurance policy, that is not a policy divi- 
dend) unless it is reasonable to conclude that there is 
sufficient information with regard to the location of a 
person to make or arrange the payment; 


(d) where a corporation’s obligation to make or ar- 
range a payment in connection with a demutualization 
ceases on or before the initial deadline for the payment 
and without the payment being made in whole or in 
part, no benefit is considered to have been received as 
a consequence of the undertaking of the obligation un- 
less the payment was to be a payment (other than a 
policy dividend) pursuant to the terms of an insurance 
policy; 

(e) no benefit is considered to have been received as a 
consequence of the undertaking of an absolute or con- 
tingent obligation of a corporation to make or arrange 
a payment where 


(1) paragraph (a) would, but for this paragraph, ap- 
ply with respect to the obligation, 


(ii) paragraph (d) would, if that paragraph were 
read without reference to the words “on or before 
the initial deadline for the payment’, apply in re- 
spect of the obligation, 


(iil) it is reasonable to conclude that there was not, 
before the initial deadline for the payment, suffi- 
cient information with regard to the location of a 
person to make or arrange the payment, and 


(iv) such information becomes available on a par- 
ticular day after the initial deadline and the obliga- 
tion ceases not more than six months after the par- 
ticular day; 


(f) no benefit is considered to have been received as a 
consequence of 


(i) an undertaking of an absolute or contingent ob- 
ligation of a corporation to make or arrange an an- 
nuity payment through the issuance of an annuity 
contract, or 


(ii) a receipt of an annuity payment under the con- 
tract so issued 


where it is reasonable to conclude that the purpose of 
the undertaking or the making of the annuity payment 
is to supplement benefits provided under either an an- 
nuity contract to which subsection 147.4(1) or para- 
graph 254(a) applied or a group annuity contract that 
had been issued under, or pursuant to, a registered 
pension plan that has wound up; 


(g) no benefit is considered to have been received as a 
consequence of | 


(1) an amendment to which subsection 147.4(2) 
would, but for subparagraph 147.4(2)(a)(i1), apply, 
or 


(11) a substitution to which paragraph 147.4(3)(a) 
applies; 7 
(h) the time at which a stakeholder is considered to 
receive a benefit in connection with the demutualiza- 
tion of an insurance corporation is, 


(i) where the benefit is a payment made at or 
before the time of demutualization or is a payment 
to which paragraph (b) applies, the time at which 
the payment is made, and 


(ii) in any other case, the latest of 
(A) the time of the demutualization, 


(B) where the extent of the benefit or the stake- 
holder’s entitlement to it depends on the out- 
come of an initial public offering of shares of 
the corporation or a holding corporation in re- 
spect of the insurance corporation and the offer- 
ing is completed before the day that is 13 
months after the time of the demutualization, 
the time at which the offering is completed, 


(C) where the entire amount of the benefit de- 
pends on the outcome of an initial public offer- 
ing of shares of the corporation or a holding 
corporation in respect of the insurance corpora- 
tion, the time at which the offering is 
completed, 


(D) where it is reasonable to conclude that the 
person conferring the benefit does not have suf- 
ficient information with regard to the location 
of the stakeholder before the later of the times 
determined under clauses (A) to (C), to advise 
the stakeholder of the benefit, the time at which 
sufficient information with regard to the loca- 
tion of the stakeholder to so advise the stake- 
holder was received by that person, and 


(E) the end of any other day that is acceptable 
to the Minister; 


(i) the time at which an insurance corporation is con- 
sidered to demutualize is the time at which it first is- 
sues a share of its capital stock (other than shares of its 
capital stock issued by it when it was a mutual com- 
pany if the corporation did not cease to be a mutual 
company because of the issuance of those shares); and 


(j) subject to paragraph (3)(b), the value of a benefit 
received by a stakeholder is the fair market value of 
the benefit at the time the stakeholder receives the 
benefit. 


Related Provisions: 49.1 — Acquisition in satisfaction of obligation 
deemed not to be a disposition. 


(3) Special cases — For the purposes of this section, 


(a) where benefits under an insurance policy are en- 
hanced (otherwise than by way of an amendment to 
which subsection 147.4(2) would, but for subpara- 
graph 147.4(2)(a)(ii), apply) in connection with a 
demutualization, the value of the ‘enhancement is 
deemed to be a benefit received by the policyholder 
and not by any other person; 


(b) where premiums payable under an insurance pol- 
icy to an insurance corporation are reduced in connec- 
tion with a demutualization, the policyholder is 
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deemed, as a consequence of the undertaking to re- 
duce the premiums, to have received a benefit equal to 
the present value at the time of the demutualization of 
the additional premiums that would have been payable 
if the premiums had not been reduced in connection 
with the demutualization; 


(c) the payment of a policy dividend by an insurance 
corporation or an undertaking of an obligation by the 
corporation to pay a policy dividend is considered to 
be in connection with the demutualization of the cor- 
poration only to the extent that 


(i) the policy dividend is referred to in the demutu- 
alization proposal sent by the corporation to 
stakeholders, 


(ii) the obligation to make the payment is contin- 
gent on stakeholder approval for the demutualiza- 
tion, and 


(iii) the payment or undertaking cannot reasonably 
be considered to have been made or given, as the 
case may be, to ensure that policy dividends are not 
adversely affected by the demutualization; 


(d) except for the purposes of paragraphs (c), (e) and 
(f), where part of a policy dividend is a conversion 
benefit in respect of the demutualization of an insur- 
ance corporation and part of it is not, each part of the 
dividend is deemed to be a policy dividend that is sep- 
arate from the other part; 


(e) a policy dividend includes an amount aie is in lieu 
of payment of, or in satisfaction of, a policy dividend; 


(f) the payment of a policy dividend includes the ap- 
plication of the policy dividend to pay a premium 
under an insurance policy or to repay a policy loan; 


(g) where the demutualization of an insurance corpo- 
ration is effected by the merger of the corporation with 
one or more other corporations to form one corporate 
entity, that entity is deemed to be the same corporation 
as, and a continuation of, the insurance corporation; 


(h) an insurance corporation shall be considered to 
have become a party to an insurance policy at the time 
that the insurance corporation becomes liable in re- 
spect of obligations of an insurer under the policy; and 


(i) notwithstanding. paragraph 248(7)(a), where a 
cheque or other means of payment sent to an address 
is returned to the sender without being received by the 
addressee, it is deemed not to have been sent. 


Related Provisions: 139.1(2)(i) — Determining time of demutualiza- 
tion; 87(2.2) — Amalgamation of insurers. 


(4) Consequences of demutualization — Where a 
particular insurance corporation demutualizes, 


(a) each of the income, loss, capital gain and capital 
loss of a taxpayer, from the disposition, alteration or 
dilution of the taxpayer’s ownership rights in the par- 
ticular corporation as a result of the demutualization, 
is deemed to be nil; 


(b) no amount paid or payable to a stakeholder in con- 
nection with the disposition, alteration or dilution of 
the stakeholder’s Ownership rights in the particular 
corporation is an eligible capital expenditure; 


(c) no election may be made under subsection 85(1) or 
(2) in respect of wi socal. rights in the. particular 
corporation; 


(d) where the consideration given by a person for a 
share of the capital stock of the particular corporation 
or a holding corporation in connection with the 
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demutualization (or for particular ownership rights in 
a mutual holding corporation in respect of the particu- 
lar corporation) includes the transfer, surrender, altera- 
tion or dilution of ownership rights in the particular 
corporation, the cost of the share (or the particular 
ownership rights) to the person is deemed to be nil; 


(e) where a holding corporation in connection with the 
demutualization acquires, in connection with the 
demutualization, a share of the capital stock of the par- 
ticular corporation from the particular corporation and 
issues a share of its own capital stock to a stakeholder 
as consideration for the share of the capital stock of 
the particular corporation, the cost to the holding cor- 
poration of the share of the capital stock of the particu- 
lar corporation is deemed to be nil; 


(f) where at any time a stakeholder receives a taxable 
conversion benefit and subsection (14) does not apply 
to the benefit, 


(i) the corporation that conferred the. benefit is 
deemed to have paid a dividend at that time on 
shares of its capital stock equal to the value of the 
benefit, and 


(11) subject to subsection (16), the benefit received 
by the stakeholder is deemed to be a dividend re- 
ceived by the stakeholder at that time; 


(g) for the purposes of this Part, where a dividend is 
deemed by paragraph (f) or by paragraph (16)(i) to- 
have been paid by a non-resident corporation, that cor- 
poration is deemed in respect of the payment of the 
dividend to be a corporation resident in Canada that is 
a taxable Canadian corporation unless any amount is 
claimed under section 126 in respect of tax on the 
dividend; 

(h) for the purposes of section 70; subsection 104(4) 
and section 128.1, the fair market value of rights to 
benefits that are to be received in connection with the 
demutualization is, before the time of the receipt, 
deemed to be nil; and 


(i) where a person acquires an annuity contract in re- 
spect of which, because of the application of para- 
graph (2)(f), no benefit is considered to have been re- 
ceived for the purpose of this section, 


(i) the cost of the annuity contract to the person is 
deemed to be nil, and 


(ii) section 12.2 does not apply to the annuity 
contract. 
Related Provisions: 12(1)(j), 82(1), 90—JInclusion in income of 
deemed dividend; 87(2)(j.6) — Amalgamations — continuing corporation; 


139 — Mutualization proposal; 139.1(2)(j) — Value of benefit; 212(2) — 
Non-resident withholding tax on deemed dividend. 


(5) Fair market value of ownership rights — For 
the purposes of section 70, subsection 104(4) and section 
128.1, where an insurance corporation makes, at any time, 
a public announcement that it intends to seek approval for 
its demutualization, the fair market value of ownership 
rights in the corporation is deemed to be nil throughout 
the period that 


(a) begins at that time; and 


(b) ends either at the time of the demutualization or, in 
the event that the corporation makes at any subsequent 
time a public announcement that it no longer intends 
to demutualize, at the subsequent time. 


Related 
corporation. 


Provisions: 87(2)(j.6) — Amalgamations — continuing 
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(6) Paid-up capital— insurance corporation — 
Where: an insurance corporation resident in Canada has 
demutualized, in computing the paid-up capital at any 
particular time in respect of a class of shares of the capital 
stock of the corporation, 


(a) there shall be deducted the total of all amounts 
each of which would, but for this subsection, have 
been deemed by subsection 84(1) to have been paid at 
or before the particular time by the corporation as a 
dividend ‘on a share of that class because of an in- 
crease in paid-up ‘capital (determined without refer- 
ence to this subsection) in connection with the 
demutualization; and 
(b) there shall be added the amount, if any, by which 
(i) the total of all amounts each of which is deemed 
by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation 
before the particular time 
exceeds 
(11) the total of all amounts each of which would be 
deemed by subsection 84(3), (4) or (4.1) to be a 
dividend on shares of that class paid by the corpo- 
ration before the particular time, if this Act were 
read without reference to this subsection. 


Related Provisions: 
corporation. 


87(2)§.6) — Amalgamations — continuing 


(7) Paid-up capital—holding corporation — 
Where a particular corporation resident in Canada was at 
any time a holding corporation in connection with the 
demutualization of an insurance corporation, in comput- 
ing the paid-up capital at any particular time in respect of 
a class of shares of the capital stock of the particular 
corporation, 


(a) there shall be deducted the total of all amounts 

each of which is am amount by which the paid-up capi- 

tal would, but for this subsection, have increased at or 

before the particular time as a result of the acquisition 

of shares of a class of the capital stock of the. insur- 

ance corporation from the corporation on its demutual- 

ization; and 

(b) there shall be added the amount, if any, by which 
(i) the total of all-amounts each of which is deemed 
by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the particular corpo- 
ration before the particular time 

exceeds 
(ii) the total of all amounts each of which would be 
deemed by subsection 84(3), (4) or (4.1) to be a 
dividend on shares of that class paid by the particu- 
lar corporation before the particular time, if this 
Act were read without reference to this subsection. 


Related Provisions: 
corporation. 


87(2)(j.6) — Amalgamations — continuing 


(8) Policy dividends — Where the payment of a policy 
dividend by an insurance corporation is a taxable conver- 
sion benefit, 


(a) for the purposes of this Act other than this section, 
the policy dividend is deemed not to be a policy divi- 
dend; and 


(b) no amount in respect of the policy dividend may be 
included, either explicitly or implicitly, in the calcula- 
tion of an amount deductible by the insurer for any 
taxation year under paragraph 20(7)(c) or subsection 
138(3). 


S. 139.1(15)(a) 


Related 
corporation. 


Provisions:  87(2)(j.6) — Amalgamations,— continuing 


(9) Payment and receipt of premium — Where, in 
connection with the demutualization of an insurance cor- 
poration, a person would, if subsection (2) were read 
without reference to paragraphs (f) and (g) and paragraph 
(3)(a) were read without reference to the application of 
subsection 147.4(2), receive a particular benefit that is a 
specified insurance benefit, 


(a) the insurance corporation that is obligated to pay 
benefits under the policy to which the particular bene- 
fit relates is deemed to have received a premium at the 
time of the demutualization in respect of that policy 
equal to the value of the particular benefit; 


(b) for the purpose of paragraph (a), to the extent that 
the obligations of a particular insurance corporation 
under the policy. were assumed by another insurance 
corporation before the time of the demutualization, the 
particular corporation is deemed not to be obligated to 
pay benefits under the policy; and 


(c) subject to paragraph (15)(e), where the person re- 
ceives the particular benefit, the person is deemed to 
have paid, at the time of demutualization, a. premium 
in respect of the policy to which the benefit relates 
equal to the value.of the particular benefit. 


Related Provisions: 139.1(2)(i) — Determining time of demutualiza- 
tion; 139.1(2)gG) — Value of benefit. 


(10) Cost of taxable conversion benefit — Where, 
in connection with the demutualization of an insurance 
corporation, a stakeholder receives a taxable conversion 
benefit (other than a specified insurance benefit), the 
stakeholder is deemed to have acquired the benefit at a 
cost equal to the value of the benefit. 


Related Provisions: 139.1(2)(j) — Value of benefit. 


(11) No shareholder benefit — Subsection 15(1) does 
not apply to a conversion benefit. 


(12) Exclusion of benefit from RRSP and other 
rules — Subject to subsection (14), for the purposes of 
the provisions of this Act (other than paragraph (9)(c)) 
that relate to registered retirement savings plans, regis- 
tered retirement income funds, retirement compensation 
arrangements, deferred profit sharing plans and superan- 
nuation or pension funds or plans, the receipt of a conver- 
sion benefit shall be considered to be neither a contribu- 
tion to, nor a distribution from, such a plan, fund or 
arrangement. 


(13) RRSP registration rules, etc. — For the pur- 
poses of this Act, paragraphs 146(2)(c.4) and 146.3(2)(g) 
and subsection 198(6) shall be applied without reference 
to any conversion benefit. 


(14) Retirement benefit — A conversion benefit re- 
ceived because of an interest in a life insurance policy 
held by a trust governed by a registered retirement sav- 
ings plan, registered retirement income fund, deferred 
profit sharing plan or superannuation or pension fund or 
plan is deemed to be received under the plan or fund, as 
the case may be, if it is received by any person (other than 
the trust). 


Related Provisions: 139.1(4)(j) — Deemed dividend where 139.1(12) 
does not apply. 


(15) Employee-paid insurance — Where 


(a) a stakeholder receives a conversion benefit because 
of the stakeholder’s interest in a group insurance pol- 
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icy under which individuals have been insured in the 
course of or because of their employment, 


(b) at all times before the payment of a premium de- 
scribed in paragraph (c), the full cost of a particular 
insurance coverage under the policy was borne by the 
individuals who were insured under the particular 
coverage, 


(c) the stakeholder pays a premium under the policy in 
respect of the particular coverage or under another 
group insurance policy in respect of coverage that has 
replaced the particular coverage, and 


(d) either 


(1) the premium is deemed by paragraph (9)(c) to 
have been paid, or 


(ii) it is reasonable to conclude that the purpose of 
the premium is to apply, for the benefit of the indi- 
viduals who are insured under the particular cover- 
age or the replacement coverage, all or part of the 
value of the portion of the conversion benefit that 
can reasonably be considered to be in respect of the 
particular coverage, 


the following rules apply: 


(e) for the purposes of paragraph 6(1)(f) and regula- 
tions made for the purposes of subsection 6(4), the 
premium is deemed to be an amount paid by the indi- 
viduals who are insured under the particular coverage 
or the replacement coverage, as the case may be, and 
not to be an amount paid by the stakeholder, and 


(f) no amount may be deducted in respect of the pre- 
mium in computing the stakeholder’s income. 


Related Provisions: —87(2)(j.6) — Amalgamations — continuing 
corporation. 


(16) Flow-through of conversion benefits to 
employees and others — Where 


(a) a stakeholder receives a conversion benefit (in this 


(ii) all or part of the cost of insurance coverage 
under the policy had been borne by individuals 
(other than the stakeholder); 


(e) subsection (14) does not apply to the relevant con- 
version benefit, and 


(f) one of the following applies, namely, 


(i) the particular individual is resident in Canada at 
the time of the payment, the stakeholder is a person 
the taxable income of which is exempt from tax 
under this Part and the payment would, if this sec- 
tion were read without reference to this subsection, 
be included in computing the income of the partic- 
ular individual, 


(ii) the payment is received before December 7, 
1999 and the stakeholder elects in writing filed 
with the Minister, on a day that is not more than six 
months after the end of the taxation year in which 
the stakeholder receives the relevant conversion 
benefit (or a later day acceptable to the Minister), 
that this subsection applies in respect of the 
payment, 


(iii) the payment is received after December 6, 
1999, the payment would, if this section were read 
without reference to this subsection, be included in 
computing the income of the particular individual 
and the stakeholder elects in writing filed with the 
Minister, on a day that is not more than six months - 
after the end of the taxation year in which the 
stakeholder receives the relevant conversion bene- 
fit (or a later day acceptable to the Minister), that 
this subsection applies in respect of the payment, 
or 


(iv) the payment is received after December 6, 
1999 and the payment would, if this section were 
read without reference to this subsection, not be in- 
cluded in computing the income of the particular 
individual, 


subsection referred to as the “relevant conversion ben- the following rules apply: 


efit”) because of the interest of any person in an insur- 
ance policy, 


(b) the stakeholder makes a payment of an amount 
(otherwise than by way of a transfer of a share that 
was received by the stakeholder as all or part of the 
relevant conversion benefit and that was not so re- 
ceived as a taxable conversion benefit) to a particular 
individual 

(1) who has received benefits under the policy, 


(11) who has, or had at any time, an absolute or con- 
tingent right to receive benefits under the policy, 


(111) for whose benefit insurance coverage was pro- 
vided under the policy, or 


(iv) who received the amount because an indivi- 
dual satisfied the condition in subparagraph (i), (11) 
or (iil), 
(c) it is reasonable to conclude that the purpose of the 
payment is to distribute an amount in respect of the 
relevant conversion benefit to the particular 
individual, 


(d) either 
(1) the main purpose of the policy was to provide 
retirement benefits or insurance coverage to indi- 


viduals in respect of their employment with an em- 
ployer, or 
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(g) subject to paragraph (1), no amount is, because of 
the making of the payment, deductible in computing 
the stakeholder’s income, 


(h) except for the purpose of this subsection and with- 
out affecting the consequences to the particular indivi- 
dual of any transaction or event that occurs after the 
time that the payment was made, the payment is 
deemed not to have been received by, or made payable 
to, the particular individual, 


(1) the corporation that conferred the relevant conver- 
sion benefit is deemed to have paid to the particular 
individual at the time the payment was made, and the 
particular individual is deemed to have received at that 
time, a dividend on shares of the capital stock of the 
corporation equal to the amount of the payment, 


(j) all obligations that would, but for this subsection, 
be imposed by this Act or the Regulations on the cor- 
poration because of the payment of the dividend apply 
to the stakeholder as if the stakeholder were the corpo- 
ration, and do not apply to the corporation, 


(k) where the relevant conversion benefit is a taxable 
conversion benefit, except for the purpose of this sub- 
section and the purposes of determining the obliga- 
tions imposed by this Act or the Regulations on the 
corporation because of the conferral of the relevant 
conversion benefit, the stakeholder is deemed, to the 
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extent of the fair market value of the payment, not to 
have received the relevant conversion benefit, and 


(1) where the relevant conversion benefit was a share 
received by the stakeholder (otherwise than as a taxa- 
ble conversion benefit), 


(1) where the share is, at the time of the payment, 
capital property held by the stakeholder, the 
amount of the payment shall, after that time, be ad- 
ded in computing the adjusted cost base to the 
stakeholder of the share, 


(11) where subparagraph (i) does not apply and the 
share was capital property disposed of by the stake- 
holder before that time, the amount of the payment 
is deemed to be a capital loss of the stakeholder 
from the disposition of a property for the taxation 
year of the stakeholder in which the payment is 
made, and 


(i11) in any other case, paragraph (g) shall not apply 
to the payment. 
Related Provisions: 53(1)(d.01) — Addition to ACB for amount under 
139.1116); 87(2)G.6) — Amalgamations — continuing corporation; 
96(3) — Election by members of partnership; 139.1(17) — Flow-through 
of share benefits. 


(17) Flow-through of share benefits to employees 
and others — Where 


(a) because of the interest of any person in an insur- 
ance policy, a stakeholder receives a conversion bene- 
fit (other than a taxable conversion benefit) that con- 
sists of shares of the capital stock of a corporation, 


(b) the stakeholder transfers some or all of the shares 
at any time to a particular individual 


(1) who has received benefits under the policy, 


(11) who has, or had at any time, an absolute or con- 
tingent right to receive benefits under the policy, 


(111) for whose benefit insurance coverage was pro- 
vided under the policy, or 


(iv) who received the shares because an individual 
satisfied the condition in subparagraph (i), (11) or 
(ill), 
(c) it is reasonable to conclude that the purpose of the 
transfer is to distribute all or any portion of the con- 
version benefit to the particular individual, 
(d) either 
(i) the main purpose of the policy was to provide 
retirement benefits or insurance coverage to indi- 
viduals in respect of their employment with an em- 
ployer, or 
(i1) all or part of the cost of insurance coverage 
under the policy had been borne by individuals 
(other than the stakeholder), 


(e) subsection (14) does not apply to the conversion 
benefit, and 


(f) one of the following applies, namely, 


(i) the particular individual is resident in Canada at 
the time of the transfer, the stakeholder is a person 
the taxable income of which is exempt from tax 
under this Part and the amount of the transfer 
would, if this section were read without reference 
to this subsection, be included in computing the in- 
come of the particular individual, 


(ii) the transfer is made before December 7, 1999 


and the stakeholder elects in writing filed with the 
Minister, on a day that is not more than six months 


S. 139.1(18)(b) (iii) 


after the end of the taxation year in which the 
stakeholder receives the conversion benefit (or a 
later day acceptable to the Minister), that this sub- 
section applies in respect of the transfer, 


(111) the transfer is made after December 6, 1999, 
the amount of the transfer would, if this section 
were read without reference to this subsection, be 
included in computing the income of the particular 
individual and the stakeholder elects in writing 
filed with the Minister, on a day that is not more 
than six months after the end of the taxation year in 
which the stakeholder receives the conversion ben- 
efit (or a later day acceptable to the Minister), that 
this subsection applies in respect of the transfer, or 


(iv) the transfer is made after December 6, 1999 
and the amount of the transfer would, if this section 
were read without reference to this subsection, not 
be included in computing the income of the partic- 
ular individual, 


the following rules apply: 


(g) no amount is, because of the transfer, deductible in 
computing the stakeholder’s income, 


(h) except for the purpose of this subsection and with- 
out affecting the consequences to the particular indivi- 
dual of any transaction or event that occurs after the 
time that the transfer was made, the transfer is deemed 
not to have been made to the particular individual nor 
to represent an amount payable to the particular indivi- 
dual, and 


(1) the cost of the shares to the particular individual is 
deemed to be nil. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 139.1(16) — Flow-through of conversion benefits. 


(18) Acquisition of control — For the purposes of 
subsections 10(10), 13(21.2) and (24), 14(12) and 18(15), 
sections 18.1 and 37, subsection 40(3.4), the definition 
“superficial loss” in section 54, section 55, subsections 
66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), 
section 80, paragraph 80.04(4)(h), subsections 85(1.2) 
and 88(1.1) and (1.2), sections 111 and 127 and subsec- 
tions 249(4) and 256(7), control of an insurance corpora- 
tion (and each corporation controlled by it) is deemed not 
to be acquired solely because of the acquisition of shares 
of the capital stock of the insurance corporation, in con- 
nection with the demutualization of the insurance corpo- 
ration, by a particular corporation that at a particular time 
becomes a holding corporation in connection with the 
demutualization where, immediately after the particular 
time, 


(a) the particular corporation is not controlled by any 
person or group of persons; and 


(b) 95% of the fair market value of all the assets of the 
particular corporation is less than the total of all 
amounts each of which is 


(1) the amount of the particular corporation’s 
money, 


(11) the amount of a deposit, with a financial institu- 
tion, of such money standing to the credit of the 
particular corporation, 


(iil) the fair market value of a bond, debenture, 
note or similar obligation that is owned by the par- 
ticular corporation that had, at the time of its acqui- 
sition, a maturity date of not more than 24 months 
after that time, or 
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(iv) the fair market value of a share of the capital 
stock of the insurance corporation held by the par- 
ticular corporation. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 256(6), (6.1) — Meaning of “controlled”. 


History [s. 139.1]: S. 139.1 added by 2000, c. 19, s. 38, applicable to 
transactions that occur after December 15, 1998 and, for the purposes of 
subsecs. 139.1(16). and (17), an election is deemed to have been filed on a 
timely basis if it is filed not more that 6 months after the end of the month 
in which the amending legislation is assented to. 


Definitions [s. 139.1]: “adjusted cost base” — 54, 248(1); “amount”, 
“annuity” — 248(1); “capital gain” — 39(1), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “class of shares” — 
248(6); “controlled” — 256(6), (6.1); “conversion benefit” — 139.1(1); 
“corporation” — 248(1), Interpretation Act 35(1); “deadline” — 139.1(1); 
“deferred profit sharing plan” — 147(1), 248(1); “demutualization” 
139.1(1); “disposition”, “dividend” — 248(1); “eligible capital expendi- 
ture” — 14(5), 248(1); “employee”, “employer”, “employment” — 
248(1); “holding corporation” — 139.1(1); “individual” — 248(1); “initial 
deadline” — 139.1(1); “insurance corporation”, “insurance policy”, “in- 
surer” — 248(1); “life insurance policy” — 138(12), .248(1); “Min- 
ister” — 248(1); “month” — Interpretation Act 35(1); “mutual holding 
corporation” — 139.1(1); “non-resident” — 248(1); “ownership rights” — 
139.111); “paid-up. capital’ — 89(1), .248(1); “person” — 139.1(1), 
248(1); “property”, “registered pension plan” — 248(1); “registered retire- 
ment income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “relevant conversion. benefit” —.139.1(16)(a); 
“resident in Canada” — 250; “retirement compensation arrangement” — 
248(1); “share” — 139.1(1), 248(1); “shareholder” — 248(1); “specified 
insurance benefit’, “stakeholder” — 139.1(1); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable conversion benefit” — 139.1(1); “taxable 
income” — 248(1); “taxation —- year” — 249; — “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


139.2 Mutual holding corporations — Where at any 
time a mutual holding corporation (as defined :in subsec- 
tion 139.1(1)) in respect of an insurance corporation dis- 
tributes property to a policyholder of the insurance corpo- 
ration, the mutual holding corporation is deemed to have 
paid, and the policyholder is deemed to have received 
from the mutual holding corporation, at that time a divi- 
dend on shares of the capital stock of the mutual holding 
corporation, equal to the fair market value of the property. 


Related Provisions: 139.1 — Demutualization. 


History: S. 139.2 added by 2000, c. 19, s. 38, applicable to transactions 
that occur after December 15, 1998. 


Definitions [s. 139.2]: “corporation” — 248(1), Interpretation Act 
35(1); “dividend”, “insurance corporation” — 248(1); “mutual holding 
corporation” — 139.1(1); “property”, “share” — 248(1). 


140. (1) [Insurance corporation] Deductions in 
computing income — In computing the income for a 
taxation year of an insurance corporation, whether a mu- 
tual corporation or a joint stock company, from carrying 
on an insurance business other than a life insurance busi- 
ness, there may be deducted every amount credited in re- 
spect of that business for the year or a preceding taxation 
year to a policyholder of the corporation by way of a pol- 
icy dividend, refund of premiums or refund of premium 
deposits if the amount was, during the year or within 12 
months thereafter, 


(a) paid or unconditionally credited to the policy- 
holder; or 


(b) applied in discharge, in whole or in part, of a lia- 
bility of the policyholder to pay premiums to the 
corporation. 


Related Provisions: 87(2.2) — Amalgamation of insurance corpora- 
tions; 88(1)(g)— Winding-up of subsidiary insurance corporations; 
138(11.5)(k) — Transfer’ of business by non-resident insurer; 
149(10)(a.1) — Exempt corporations; Reg. 1401(3)J — Policy reserves — 
non-life insurance business. 
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(2) Inclusion in computing income — There shall be 
included in computing the income of an insurance corpo- 
ration, whether a mutual corporation or a joint stock com- 
pany, from carrying on an insurance business for its first 
taxation year that commences after June 17, 1987 and 
ends after 1987 (in this subsection referred to as its “1988 
taxation year’) the amount, if any, by which 


(a) the total of all amounts each of which is an amount 
deducted by the corporation in computing its income 
for a taxation year ending before its 1988 taxation year 
pursuant to paragraph 140(c) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
or pursuant to that paragraph by reason of subpara- 
graph 138(3)(a)(v) of that Act as it read in respect of 
those taxation years in respect of amounts credited to 
the account of the policyholder on terms that the poli- 
cyholder is entitled to payment thereof on or before 
the expiration or termination of the policy — 


exceeds 


(b) the total of all amounts each of which is an amount 
paid or unconditionally credited to a policyholder or 
applied in discharge, in whole or in part, of a liability 
of the policyholder to pay premiums to the corporation 
before the corporation’s 1988 taxation year in respect 
of the amounts credited to the account of the policy- 
holder referred to in paragraph (a). 
Related Provisions [subsec. 140(2)]: 87(2.2) — Amalgamation of 
insurance corporations; 88(1)(g) — Winding-up of insurance corporations; 
138(3) — Deductions allowed in computing: income; 138(11.5)(k) — 
Transfer of business by non-resident insurer. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


History [s. 140]: Subsec. 140(1) amended by substituting “policy divi- 
dend” for “dividend”, by 2000, c. 19, s. 39, applicable after December 15, 
1998. 

Definitions [s. 140]: “amount”, “business” — 248(1); “carrying on busi- 
ness” —- 253; “corporation” — 248(1), Interpretation Act 35(1); “divi- 
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dend”, “insurance corporation”, “life insurance business”, “policy divi- 
dend” — 139.1(8)(a), 248(1); “taxation year” — 249. 


141. (1) Definitions — In this section, “demutualiza- 
tion” and “holding corporation” have the same meaning 
as in subsection 139.1(1). 


(2) Life insurance corporation deemed. to be 
public corporation — Notwithstanding any other pro- 
vision of this Act, a life insurance corporation that is resi- 
dent in Canada is deemed to be a public corporation. 


(3) Holding corporation deemed to be public cor- 
poration — A corporation resident in Canada that is a 
holding corporation because of its acquisition of shares in 
connection with the demutualization of a life insurance 
corporation resident in Canada is deemed to be a public 
corporation at each time in the specified period of the 
holding corporation at which the holding corporation 
would have satisfied conditions prescribed under subpara- 
graph (b)(1) of the definition “public corporation” in sub- 
section 89(1) if the words “shareholders, the dispersal of 
ownership of its shares and the public trading of its 
shares” in that subparagraph were read as “shareholders 
and the dispersal of ownership of its shares”. 

Related Provisions: 141(4)— Meaning of “specified period”; 
141(5) — Shares of holding corporation deemed not to be taxable Cana- 
dian property. 


(4) Specified period — For the purpose of subsection 
(3), the specified period of a corporation 


(a) begins at the time the corporation becomes a hold- 
ing corporation; and 
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(b) ends at the first time the corporation is a public 
corporation because of any provision of this Act other 
than subsection (3). 


(5) Exclusion from taxable Canadian property — 
For the purpose of paragraph (d) of the definition “taxable 
Canadian property” in subsection 248(1), a share of the 
capital stock of a corporation is deemed to be listed at any 
time on a stock exchange prescribed for the purpose of 
that definition where | 


(a) the corporation is 


(i) a life insurance corporation resident in Canada 
that has demutualized and that, at that time, would 
have satisfied conditions prescribed under subpara- 
graph (b)(i) of the definition “public corporation” 
in subsection 89(1) if the words “shareholders, the 
dispersal of ownership of its shares and the public 
trading of its shares” in that subparagraph were 
read as “shareholders and the dispersal of owner- 
ship of its shares”, or 


(11) a holding corporation that is deemed by subsec- 
tion (3) to be a public corporation at that time; 


(b) no share of the capital stock of the corporation is 
listed on any stock exchange at that time; and 


(c) that time is not later than six months after the time 
of demutualization of 


(i) the corporation, where the corporation is a life 
insurance corporation, and 


(11) in any other case, the life insurance corporation 


in respect of which the corporation is a holding | 


corporation. 


History [subsec. 141(5)]: The opening words of subsec. 141(5) 
amended by 2001, c. 17, s. 135, applicable after December 15, 1998. The 
opening words formerly read: 


(5) For the purpose of subparagraph 115(1)(b)(iv), a share of the 
capital stock of a corporation is deemed to be listed at any time on a 
stock exchange prescribed for the purpose of that’ subparagraph 
where 


Related Provisions: 138(1) — Insurance corporations; 141.1 — Insur- 
ance corporation deemed not to be private corporation; 142 — Taxable 
capital gains of life insurer. 


History [s. 141]: S. 141 amended by 2000, c. 19, s. 40, applicable after 
December 15, 1998. It formerly read: 


141. Life insurance corporation deemed to be public corpora- 
tion — Notwithstanding any other provision of this Act, a life insur- 
ance corporation that is resident in Canada shall be deemed to be a 
public corporation. 


Definitions [s. 141]: “Canada” — 255; “corporation” — 248(1), Jnter- 
pretation Act 35(1); “demutualizaticn” — 139.1(1), 141(1); “dividend” — 
248(1); “holding corporation” — 139.1(1), 141(1); “insurance corpora- 
tion”, “life insurance corporation” — 248(1); “month” — Interpretation 
Act 35(1); “prescribed” — 248(1); “public corporation” — 89(1), 248(1); 
“resident in Canada” — 250; “share” — 248(1); “specified period” 
141(4); “taxable Canadian property” — 248(1). 


141.1 [Insurance corporation] deemed not to be a 
private corporation — Notwithstanding any other pro- 
vision of this Act, an insurance corporation (other than a 
life insurance corporation) that would, but for this section, 
be a private corporation is deemed not to be a private cor- 
poration for the purposes of subsection 55(5), the defini- 
tion “capital dividend account” in subsection 89(1) and 
sections 123.3 and 129. 


Related Provisions: 141(2) — Life insurance corporation deemed to be 
public corporation. 


S. 142.2(1) fin 


History: S. 141.1 amended by 1998, c. 19, s. 162, applicable to taxation 
years that end. after June 1995. S. 141.1 formerly read: 


141.1 Notwithstanding any other provision of this Act, an insurance 
corporation (other than a life insurance corporation) that would, but 
for this section, be a private corporation shall be deemed not to be a 
private corporation for the purposes of subsection 55(5), the defini- 
tion “capital dividend account” in subsection 89(1) and section 129 
of this Act and paragraph 89(1)(b.2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952. 


Selected Cases [s. 141.1]: Groupe Commerce, Cie D’assurances vy. R., 
[1999] 4 C.T.C. 54 (FCA); aff’ g [1996] 3 C.T.C. 2066 (TCC) (No refund- 
able dividend tax available to insurance companies). 


Definitions [s. 141.1]: “insurance corporation’, “life insurance corpora- 
tion” — 248(1); “private corporation” — 89(1), 248(1). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


142. [Repealed] 


History: S. 142 repealed by 1997, c. 25, s. 40, applicable to 1997 et seg. 
S. 142 formerly read: 


142. Taxable capital gains etc. [of life insurer] — Notwithstand- 
ing any other provision of this Act, where in a taxation year a life 
insurer resident in Canada carries on an insurance business in Can- 
“ada and in a country other than Canada, such of its taxable capital 
gains for the year and allowable capital losses for the year 


(a) as .were from dispositions of property used by it in the year 
in, or held by it in the year in the course of, carrying on an 
insurance business, and 


(b) as were not from dispositions of property used by it in the 
year in, or held by it in the year in the course of, carrying on an 
insurance business in Canada, 


shall not be included in computing its income for the year. 


That portion of s. 142 preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49),'s. 115, applicable to 1990 et seg. That portion formerly read: 


142. Notwithstanding any other provision of this Act, where in a 
taxation year an insurer (other than a resident of Canada that does 
not carry on a life insurance business) carried on an insurance busi- 
ness in Canada and in a country other than Canada, such-of its taxa- 
ble capital gains for the year and allowable capital losses for the 
year 


142.1 [Repealed] 


Origin of s. 142.1: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsec. 138(12)). 


History: S. 142.1 repealed by 1997, c. 25, s. 40, applicable to 1997 et seq. 
S. 142.1 formerly read: 


142.1 Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to section 142. 


Financial Institutions 
Interpretation 


142.2 (1) Definitions — In this section and sections 
142:3, to-k42. s/s 


History: The opening words of subsec. 142.2(1) amended by 2001, c. 17, 
s. 136, to replace “142.6” with “142.7”, applicable after June 27, 1999. 


“financial institution” at any time means 
(a) a corporation that is, at that time, 
(i) a corporation referred to in any of paragraphs 
(a) to (e.1) of the definition “restricted financial in- 
stitution” in subsection 248(1), 
(ii) an investment dealer, or 


(111) a corporation controlled by one or more per- 
sons or partnerships each of which is a financial in- 
stitution at that time, other than a corporation the 
control of which was acquired by reason of the de- 
fault of a debtor where it is reasonable to consider 
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that control is being retained solely for the purpose 
of minimizing any losses in respect of the debtor’s 
default, and 


(b) a trust or partnership more than 50% of the fair 
market value of all interests in which are held at that 
time by one or more financial institutions, 


but does not include 
(c) a corporation that is, at that time, 
(i) an investment corporation, 
(11) a mortgage investment corporation, 
(111) a mutual fund corporation, or 


(iv) a deposit insurance corporation (as defined in 
subsection 137.1(5)), 


(d) a trust that is a mutual fund trust at that time, nor 


(e) a prescribed person or partnership; 

Related Provisions: 20(1)(1)(ii)—Reserve for doubtful debts; 
20(1)(p)Gii) — Deduction for bad debts; 85(1.4), 87(1.5) — Definition ap- 
plies to other provisions; 87(2)(e.3), (e.4) — Amalgamations — continu- 
ing corporation; 94.1 — Foreign investment entities — accrual rules; 
94.2 — Foreign investment entities — mark-to-market; 112(6)(c) — Defi- 
nition applies to other provisions; 142.5 — Mark-to-market rules applica- 
ble to financial institution; 142.6(1) — Becoming or ceasing to be a finan- 
cial institution; 248(1)“cost amount” — Definition applies to other 
provisions; 256(6)—(9) — Whether control acquired; Reg. 8103(4) — 
Mark-to-market — transition inclusion on ceasing to be a financial institu- 
tion; Reg. 9204(2) — Residual portion of specified debt obligation on 
ceasing to be a financial institution. 
History: Subpara. (a)(i) of the definition “financial institution” in subsec. 

142.2(1) amended by 1999, c. 22, s. 57, applicable to taxation years that 
begin after 1998. It formerly read: 


(1) a corporation referred to in any of paragraphs (a) to (e) of the 
definition “restricted financial institution” in subsection 248(1), 
Regulations: 8604 [to be repealed] (prescribed financial institutions); 

9000 (prescribed person for para. (e) — segregated fund). 


1.T. Technical News: No. 14 (reporting of derivative income by mutual 
funds); No. 25 (Silicon Graphics case — dispersed control is not control). 


‘investment dealer” at any time means a corporation 
that is, at that time, a registered securities dealer; 
Related Provisions: 142.2(1)‘financial institution’ — Investment 
dealer is a financial institution; 142.2(1)“mark-to-market property”(c) — 
debt held by investment dealer subject to mark-to-market rules. 


‘“‘mark-to-market property” of a taxpayer for a taxation 
year means property held by the taxpayer in the year that 
is 

(a) a share, 

(b) where the taxpayer is not an investment dealer, a 

specified debt obligation that 


(i) was carried at fair market value in the tax- 
payer’s financial statements 


(A) for the year, where the taxpayer held the 
obligation at the end of the year, and 


(B) for each preceding taxation year that ended 
after the taxpayer acquired the obligation, or 


(11) was acquired and disposed of in the year, where 
it is reasonable to expect that the obligation would 
have been carried in the taxpayer’s financial state- 
ments for the year at fair market value if the tax- 
payer had not disposed of the obligation, 


other than a specified debt obligation of the taxpayer 
that was (or would have been) carried at fair market 
value 


(iii) solely because its fair market value was less 
than its cost to the taxpayer, or 


(iv) because of a default of the debtor, and 
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(c) where the taxpayer is an investment dealer, a speci- 
fied debt obligation, 


but does not include 


(d) a share of a corporation in which the taxpayer has 
a significant interest at any time in the year, nor 


(e) a prescribed property; 


Proposed Amendment — 142.2(1 )“mark-to- 
market property” — Acquisition of control 


Letter from Dept. of Jems July 25, 2002: 
Dear [xxx] 


Tam writing in reply to your ikke to Mr. Stephen Richardson 
dated February 21, 2002 in which you have requested that an 
amendment be made to the mark-to-market tules in the Income 
Tax Act (the “Act”) to provide for an exemption from. those rules 
in the case where a taxpayer holds shares of a corporation and is 
in the process of carrying out a gene of action to a control 
of the corporation. ee 


The expression “mark-to-market aeopedyr: ‘is defined % -subsec- 
tion 142.2(1) of the Act. A share of a corporation in which a 
taxpayer has a “significant i interest” at any time in a taxation year 
of the taxpayer is excluded from the definition “mark-to-market 
property” of the taxpayer for the year. In this regard, subsection 
ue 2(2) of the Act provides that a taxpayer is considered to have 

a “significant interest” ina corporation at any time if at that time 
the taxpayer is related to the corporation (ignoring any rights de- 
scribed in paragraph 251(S)(b)) or if at that time the taxpayer 
holds shares of the corporation the fair market value of which _ 
represents at least. me of ake fair EE value of all issued 
shares. 


In your letter, you suggested that subsection 142. 2(2) be 
amended so that a taxpayer would be considered. to have a “sig- 
nificant interest” in a corporation at any time at which the tax- 
payer is carrying out a plan of action to acquire control of the 
corporation. Your letter also suggested certain other amendments 
which would accommodate various types of plans of action. 
However, we understand that your direct concern relates to the 
acquisition of control situation. In our view, it would be appro- 
priate to exclude, from being a mark-to-market property for a 
particular taxation year, shares of a corporation held by a tax- 
payer at any time in the particular year where control was ac- 
quired in that year or in the subsequent taxation year. 


We are therefore prepared to recommend to the Minister of Fi- 
nance that the Act be amended to provide that, where a taxpayer, 
alone or together with persons related to the taxpayer (otherwise 
than by reason of a right referred to in paragraph 251(5)(b)), ac- 
quires control of a corporation in a taxation year of the taxpayer 
that begins after 2001, the taxpayer may elect to treat any shares 
of the corporation held by the taxpayer in the immediately. pre- 
ceding | taxation year as not being mark-to-market preparne 


Thank you for bringing this matter to our attention. 
Yours sincerely, 


Len Farber : 
General Director, Tax Legislation Division, Tax Daley 
Branch 


Proposed Amendment — Deemed sagonebe 
on losing prescribed-property status 


Letter from Dept. of Finance, August 14, ane 
Dear [xxx] J 


I am writing in response to the requests made of the ‘Department 
by representatives of the [xxx] in conversations with officials of 
the Department and in the electronic mail dated July 22 oe 
that you sent to Mr. Wallace Conway. 


You have informed us that, pursuant to a Plan of Arrangement, 
all of the common shareholders of the [xxx] will transfer their 
shares of [xxx] to a new corporation, [xxx]. In exchange for the 
transfer of the shares of [xxx] the shareholders. will receive com- 
mon shares of [xxx]. Thus, initially, the common shareholders of 
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[xxx] will become the common shareholders of [xxx] will be- 
come a wholly-owned subsidiary of [xxx]. On the same day that 
the share exchange is made, the class. of common shares of oo 
will be listed on the [xxx] and shar ill 

to public investors through an ini public offe ng. 2 


of listing, [xxx] will become a public corporatio ee ‘since + the 


shares of [xxx] will not be listed on any stbek exchange, [xxx] 
will not be a public Pa ae 


amendments to the Income Tax ae n Aik ations ag set out in 
the following. pee | Tf our recommendations are ie Aces 


es 


concerning: ‘the ac ctivities of [on] “unde: our 


aS a prescribed propert 
- ton * ‘mar -to-market Biges 
‘ould b 


“ pains arising ai ‘be deemed, Helin 0 


I trust that this letter addresses all the — made of the De- 
partment by L 
quired, 


Yours bal 
Len Farber 


one 


Proposed Amendment — 142.2(1 )“mark-to- 
market property” 


Letter from Dept. of Finance, July 29, 2002: See under 
Reg. 9001(2). 


Related Provisions: 85(1.4), 87(1.5) — Definition applies to other pro- 
visions; 87(2)(e.4), (e.5)— Amalgamations — continuing corporation; 
88(1)(h) — Windup — continuing corporation; 94.1(1)“exempt — inter- 
est’’(b)(i) — Mark-to-market property excluded from foreign investment 
entity accrual rules; 112(6)(c) — Definition applies to other provisions; 
136(1) — Cooperative not private corporation — exception; 
138(11.5)(k.2) — Transfer of business by non-resident insurer; 142.2(2), 
(3), (5) — Significant interest; 142.3(3) — Mark-to-market property not 
subject to rules re income from specified debt obligations; 142.5 — Mark- 
to-market rules; 248(1)**cost amount” — Definition applies to other provi- 
sions; 248(1)cost amount”(c.1)— Cost amount of mark-to-market pro- 
perty; Reg. 6209(b)(i) — Prescribed securities for lending assets. 


S. 142.2(2) 


Regulations: 9001(2), 9002 (prescribed property for para. (e)). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


“specified debt obligation” of a taxpayer means the in- 
terest held by the taxpayer in 


(a) a loan, bond, debenture, mortgage, hypothecary 
claim, note, agreement of sale or any other similar in- 
debtedness, or 


(b) a debt obligation, where the taxpayer purchased 
the interest, 


other than an interest in 


(c) an income bond, an income debenture, a small bus- 
iness development bond, a small business bond or a 
prescribed property, or 


(d) an instrument issued by or made with a person to 
whom the taxpayer is related or with whom the tax- 
payer does not otherwise deal at arm’s length, or in 
which the taxpayer has a significant interest. 


Related Provisions: 85(1.4), 87(1.5) — Definition applies to other pro- 
visions; 87(2)(e.3)— Amalgamation of holder of obligation; 
138(11.5)(k.1) — Definition applies to other provisions; 142.2(1)‘“mark- 
to-market property’(b), (c) — Mark-to-market rules for financial institu- 
tions; 142.2(2), (3) — Meaning of “significant interest”; 142.3(1) — In- 
come from specified debt obligations; 142.4 — Disposition of specified 
debt obligation; 142.5 — Mark-to-market rules for financial institutions; 
248(1)“cost.. amount” — Definition applies to other provisions; 
248(1)“cost amount’(d.2) — Cost amount of specified debt obligation; 
248(1) — Definition of “lending asset’; Reg. 6209(b)(ii) — Prescribed se- 
curities for lending assets. 


History: Para. (a) of the definition “specified debt obligation” in subsec. 
142.2(1) amended by 2001, c. 17, s. 219 to add the words “hypothecary 
claim’, in force June 14, 2001. 


The portion of the definition “specified debt obligation” in subsec. 
142.2(1) after para. (b) amended by 1998, c. 19, s. 163, applicable to taxa- 
tion years that end after February 22, 1994. The portion formerly read: 


other than an interest in an income bond, an income debenture, a 
small business development bond, a small business bond or a pre- 
scribed property. 


For earlier history see at end of s. 142.2. 
Regulations: 9004 (prescribed property). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


(2) Significant interest — For the purpose of subsec- 
tion (5) and the definition “mark-to-market property” in 
subsection (1), a taxpayer has a significant interest in a 
corporation at any time if 


(a) the taxpayer is related (otherwise than because of a 
right referred to in paragraph 251(5)(b)) to the corpo- 
ration at that time; or 


(b) the taxpayer holds, at that time, 


(1) shares of the corporation that give the taxpayer 
10% or more of the votes that could be cast under 
all circumstances at an annual meeting of share- 
holders of the corporation, and 


(ii) shares of the corporation having a fair market 
value of 10% or more of the fair market value of 
all the issued shares of the corporation. 


Proposed Amendment -—— 142.2(2) 


Letter from Dept. of Finance, July 25, 2002: See under 
142.2(1)“mark-to-market property”. 


Related Provisions: 142.2(3) — Rules for determining significant in- 
terest; 142.2(4) — Extended meaning of “related”. 
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(3) Rules re significant interest — For the purpose of 
determining under subsection (2) whether a taxpayer has 
a significant interest in a corporation at any time, 


(a) the taxpayer shall be deemed to hold each share 
that is held at that time by a person or partnership to 
whom the taxpayer is related (otherwise than because 
of a right referred to in paragraph 251(5)(b)); 


(b) a share of the corporation acquired by the taxpayer 
by reason of the default of a debtor shall be disre- 
garded where it is reasonable to consider that the share 
is being retained for the purpose of minimizing any 
losses in respect of the debtor’s default; and 


(c) a share of the corporation that is prescribed in re- 
spect of the taxpayer shall be disregarded. 


Related Provisions: 142.2(4) — Extended meaning of “related”. 
Regulations: 9003 (prescribed share for 142.2(3)(c)). 


(4) Extension of meaning of “related” — For the 
purposes of this subsection and subsections (2) and (3), a 
person or partnership shall be deemed to be related to a 
person or partnership where they would be related if,. for 
the purpose of section 251, 


(a) every partnership and trust were considered to be a 
corporation; 


(b) subject to paragraph (c), all decisions relating to 
the conduct of a trust were made by majority vote of 
the beneficiaries of the trust, with each beneficiary 
having, at any time, a number of votes equal to the 
number determined by the formula 


100xS 
B 


where 


A. 1s the fair market value at that time of the benefici- 
ary’s beneficial interest in the trust, and 


B. is the total of all amounts each of which is the fair 
market value at'that time of a beneficial interest in 
the trust; and 


(c) where the amount that would be determined for B 
in paragraph (b) in respect of a trust is nil, the trust 
were considered not to be controlled by any person, 
partnership or group each member of which is a per- 
son or partnership. 


(5) Significant interest — transition — For the pur- 
pose of the definition “mark-to-market property” in sub- 
section (1), where 


(a) on October 31, 1994, a taxpayer whose 1994 taxa- 
tion year ends after October 30, 1994 held a share of a 
corporation in which the taxpayer did not have a sig- 
nificant interest at any time in the year, and 


(b) at any time after the end of the year and before 
May 1995, the taxpayer has a significant interest in the 
corporation, 


the taxpayer has a significant interest in the corporation in 
the year and in any subsequent taxation year ending 
before the earliest time referred to in paragraph (b). 


Related Provisions: 142.2(2), (3) — Significant interest. 


History [s. 142.2]: S. 142.2 added by 1995, c. 21, s. 58, applicable to 
taxation years that end after February 22, 1994. 


Definitions [s. 142.2]: “acquired” — 256(7)-(9); “control” — 
256(6)—-(9); “controlled” — 256(6), (6.1); “corporation” — 248(1), Inter- 
pretation Act 35(1); “financial institution” — 142.2(1); “fiscal period” — 
249(2)(b), 249.1; “income bond”, “income debenture”, “indexed”, “invest- 
ment corporation” — 130(3)(a), 248(1); “investment dealer” — 142.2(1); 
“mortgage investment corporation” — 130.1(6), 248(1); “mutual fund cor- 
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poration” — 131(8),  248(1); “mutual fund — trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “person”, “pre- 
scribed”, “property”, “registered securities dealer” — 248(1); “related” — 
142.2(4), 251(2); “share”, “shareholder” — 248(1); “significant . inter- 
est” — 142.2(2), (3); “small business bond” — 15.2(3), 248(1); “small 
business development bond” — 15.1(3), 248(1); “specified debt obliga- 
tion” — 142.2(1); “taxation year” — 249; “taxpayer” — 248(1); “trust”? — 
104(1), 248(1). 


Income from Specified Debt Obligations 


142.3 (1) Amounts to be included and deducted — 
Subject to subsections (3) and (4), where a taxpayer that 
is, in a taxation year, a financial institution holds a speci- 
fied debt obligation at any time in the year, 


(a) there shall be included in computing the income of 
the taxpayer for the year the amount, if any, prescribed 
in respect of the obligation; 


(b) there shall be deducted in computing the income of 
the taxpayer for the year the amount, if any, prescribed 
‘in respect of the obligation; and 


(c) except as provided by this. section, paragraphs 
12(1)(d) and (1) and 20(1)(1) and (p) and section 142.4, 
no amount shall be included or deducted in respect of 
payments under the obligation (other than fees and 
similar amounts) in computing the imcome of the tax- 
payer for the year. 
Related Provisions: 87(2)(e.3) — Amalgamations — continuing corpo- 
ration; 138(10)(a) — Application to insurance corporation; 138(12)“gross 
investment revenue”E(a), 138(12)“gross investment revenue”G(b) — 
Gross investment revenue of insurer; 142.3(3) — Exception for certain ob- 
ligations; 142.3(4) — Impaired specified debt obligations; 142.4(1)“tax 
basis’’(b), (1) — Disposition of specified debt obligation by financial insti- 
tution; 142.4(9) — Disposition of part of obligation. 


Regulations: 9101 (prescribed amounts). 


(2) Failure to report accrued amounts — Subject to 
subsection (3), where 


(a) a taxpayer holds a specified debt obligation at any 
time in a particular taxation year in which the taxpayer 
is a financial institution, and 


(b) all or part of an amount required by paragraph 
(1)(a) or subsection 12(3) to be included in respect of 
the obligation in computing the taxpayer’s income for 
a preceding taxation year was not so included, 


that part of the amount shall be included in computing the 
taxpayer’s income for the particular year, to the extent 
that it was not included in computing the taxpayer’s in- 
come for a preceding taxation year. 

Related Provisions: 142.3(3)— Exception for certain obligations; 
142.4(1)“tax basis”(b) — Disposition of specified debt obligation by fi- 
nancial institution. 


(3) Exception for certain obligations — Subsections 
(1) and (2) do not apply for a taxation year in respect of a 
taxpayer’s specified debt obligation that is 


(a) a mark-to-market property for the year; or 


(b) an indexed debt obligation, other than a prescribed 
obligation. 


(4) Impaired specified debt obligations — Subsec- 
tion (1) does not apply to a taxpayer in respect of a speci- 
fied debt obligation for the part of a taxation year 
throughout which the obligation is impaired where an 
amount in respect of the obligation is deductible because 
of subparagraph 20(1)(1)(ii) in computing the taxpayer’s 
income for the year. 
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History [s. 142.3]: The opening words of subsec. 142.3(1) amended, 
subsec. 142.3(4) added, by 1998, c. 19, subsecs. 164(2), (5), applicable 


(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that ended after 1995 and before 
October 1997 where the taxpayer files an election in accordance with 
para. 81(11)(b) of the said c. 19 (see under 20(1)(1)). 


The opening words formerly read: 


(1) Subject to subsection (3), where a taxpayer that is, in a taxation 
year, a financial institution holds a specified debt obligation at any 
time in the year, 


The opening words of subsec. 142.3(1), para. 142.3(1)(c), subsec. 142,3(2) 
added, former subsec. (2) renumbered as (3) and amended, by 1998, c. 19, 
subsecs. 164(1), (3), (4), applicable to taxation years that end after Febru- 
ary 22, 1994, except that the amendments do not apply to debt obligations 
disposed of before February 23, 1994. The opening words, para. (c), and 
subsec. 142.3(2) formerly read: 


(1) Subject to subsection (2), where a taxpayer that is, in a taxation 
year, a financial institution holds a specified debt obligation at any 
time in the year, 


(c) except as provided by this subsection, paragraphs 12(1)(d) 

~ and (i) and 20(1)(1) and (p) and section 142.4, no amount shall 
be included or deducted in respect of payments under the obli- 
gation (other than fees and similar amounts) in computing the 
income of the taxpayer for the year. 


(2) Exception for certain obligations — Subsection (1) does not 
apply for a taxation year in respect of a specified debt obligation of 
a taxpayer that is 

(a) a mark-to-market property for the year; or 

(b) an indexed debt obligation, other than a_ prescribed 

obligation. 


S. 142.3 added by 1995, c. 21, .s. 58, applicable to taxation years that end 
after February 22, 1994, except that it not apply to debt obligations dis- 
posed of before February 23, 1994. 

Definitions [s. 142.3]: “amount” — 248(1); “financial institution”, “in- 
vestment dealer”, “mark-to-market property” — 142.2(1); “prescribed” — 
248(1); “specified debt obligation” — 142.2(1); “taxation year” — 249; 
“taxpayer” — 248(1). 


Disposition of Specified Debt 
Obligations 


142.4 (1) Definitions — In this section, 


“tax basis”’ of a specified debt obligation at any time to a 
taxpayer means the amount, if any, by which the total of 
all amounts each of which is 


(a) the cost of the obligation to the taxpayer, 


(b) an amount included under subsection 12(3) or 
16(2) or (3), paragraph 142.3(1)(a) or subsection 
142.3(2) in respect of the obligation in computing the 
taxpayer’s income for a taxation year that began 
before that time, 
(c) subject to subsection 138(13), where the taxpayer 
acquired the obligation in a taxation year ending 
before February 23, 1994, the part of the amount, if 
any, by which 
(i) the principal amount of the obligation at the 
time it was acquired 


exceeds 
(ii) the cost to the taxpayer of the obligation 


that was included in computing the taxpayer’s income 
for a taxation year ending before February 23, 1994, 


(d) subject to subsection 138(13), where the taxpayer 
is a life insurer, an amount in respect of the obligation 
that was deemed by paragraph 142(3)(a) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Can- 


S. 142.4(1) tax 


ada, 1952, as it read in its application to the 1977 taxa- 
tion year, to be a gain for a taxation year ending before 
1978, 


(e) where the obligation is an indexed debt obligation, 
an amount determined under subparagraph 16(6)(a)(1) 
in respect of the obligation and included in computing 
the income of the taxpayer for a taxation year begin- 
ning before that time, 


(f) an amount in respect of the obligation that was in- 
cluded in computing the taxpayer’s income for a taxa- 
tion year ending at or before that time in respect of 
changes in the value of the obligation attributable to 
the fluctuation in the value of a currency of a country 
other than Canada relative to Canadian currency, other 
than an amount included under paragraph 142.3(1)(a), 


(g) an amount in respect of the obligation that was in- 
cluded under paragraph 12(1)(1) in computing the tax- 
payer’s income for a taxation year beginning before 
that time, or 


(h) where the obligation was a capital property of the 
taxpayer on February 22, 1994, an amount required by 
paragraph 53(1)(f) or (f.1) to be added in computing 
the adjusted cost base of the obligation to the taxpayer 
on that day 


exceeds the total of all amounts each of which is 


(i) an amount deducted under paragraph 142.3(1)(b) in 
respect of the obligation in computing the taxpayer’s 
income for a taxation year beginning before that time, 


(j) the amount of a payment received by the taxpayer 
under the obligation at or before that time, other than 


(1) a fee or similar payment, and 
(ii) proceeds of disposition of the obligation, 


(k) subject to subsection 138(13), where the taxpayer 
acquired the obligation in a taxation year ending 
before February 23, 1994, the part of the amount, if 
any, by which 


(1) the cost to the taxpayer of the obligation 
exceeds 


(ii) the principal amount of the obligation at the 
time it was acquired 


that was deducted in computing the taxpayer’s income 
for a taxation year ending before February 23, 1994, 


(1) subject to subsection 138(13), where the taxpayer is 
a life insurer, an amount in respect of the obligation 
that was deemed by paragraph 142(3)(b) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read in its application to the 1977 taxa- 
tion year, to be a loss for a taxation year ending before 
1978, 


(m) an amount that was deducted under subsection 
20(14) in respect of the obligation in computing the 

. taxpayer’s income for a taxation year beginning before 
that time, 


(n) where the obligation is an indexed debt obligation, 
an amount determined under subparagraph 16(6)(a)(ii) 
in respect of the obligation and deducted in computing 
the income of the taxpayer for a taxation year begin- 
ning before that time, 


(o) an amount in respect of the obligation that was de- 
ducted in computing the taxpayer’s income for a taxa- 
tion year ending at or before that time in respect of 
changes in the value of the obligation attributable to 
the fluctuation in the value of a currency of a country 
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other than Canada relative to Canadian currency, other 
than an amount deducted under paragraph 142.3(1)(b), 


(p) an amount in respect of the obligation that was de- 
ducted under paragraph 20(1)(p) in computing the tax- 
payer’s income for a taxation year ending at or before 
that time, or 


(q) where the obligation was a capital property of the 
taxpayer on February 22, 1994, an amount required by 
paragraph 53(2)(b.2) or (g) to be deducted in comput- 
ing the adjusted cost base of the obligation to the tax- 
payer on that day; 


Related Provisions: 138(13) — Variation in tax basis of certain insur- 
ers; 248(1)‘‘cost amount’’(d.2) — Cost amount of specified debt obligation 
is tax basis. 


History: Paras. (b) and (j) of the definition “tax basis” in subsec. 142.4(1) 
amended by 1998, c. 19, subsecs. 165(1), (2), applicable to taxation years 
that end after February 22, 1994. Paras. (b) and (j) formerly read: 


(b) an amount included under subsection 12(3) or 16(2) or (3) or 
paragraph 142.3(1)(a) in respect of the obligation in computing the 
taxpayer’s income for a taxation year beginning before that time, 


(j) the amount of a payment (other than proceeds of disposition of 
the obligation) received by the taxpayer under the obligation at or 
before that time in respect of an amount included by any of 
paragraphs (a) to (f) in determining the tax basis of the obligation to 
the taxpayer at that time, 


Subsec. 142.4(1)“tax basis” added by 1995, c. 21, s. 58, applicable to taxa- 
tion years that end after February 22, 1994. 


‘transition amount” of a taxpayer in respect of the dis- 
position of a specified debt obligation has the meaning as- 
signed by regulation. 


Related Provisions: 142.4(7)A — Current amount based on transition 
amount. 


Regulations: 9201 (transition amount). 


(2) Scope of section — This section applies to the dis- 
position of a specified debt obligation by a taxpayer that 
is a financial institution, except that this section does not 
apply to the disposition of a specified debt obligation that 
is a mark-to-market property for the taxation year in 
which the disposition occurs. 


Related Provisions: 87(2)(e.3) — Amalgamations — continuing corpo- 
ration; 138(10)(b) — Application to insurance corporation; 142.3(1)(c) — 
Amount deductible in respect of specified debt obligation; 142.4(9) — 
Disposition of part of obligation. 


(3) Rules applicable to disposition — Where a tax- 
payer has disposed of a specified debt obligation after 
February 22, 1994, 


(a) except as provided by paragraph 79.1(7)(d) or this 
section, no amount shall be included or deducted in 
respect of the disposition in computing the taxpayer’s 
income; and 


(b) except where the obligation is an indexed debt ob- 
ligation (other than a prescribed obligation), paragraph 
20(14)(a) shall not apply in respect of the disposition. 


Related Provisions: 142.4(2) — Scope of section. 


History: Para. 142.4(3)(a) amended by 1998, c. 19, subsec. 165(3), appli- 
cable to taxation years that end after February 22, 1994. Para. 142.4(3)(a) 
formerly read: 


(a) except as provided by this section, no amount shall be included 
or deducted in respect of the disposition in computing the income of 
the taxpayer; and 


Subsec. 142.4(3) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 
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(4) Inclusions and deductions re disposition — 
Subject to subsection (5), where after 1994 a taxpayer dis- 
poses of a specified debt obligation in a taxation year, 


(a) where the transition amount in respect of the dispo- 
sition of the obligation is positive, it shall be included 
in computing the income of the taxpayer for the year; 


(b) where the transition amount in respect of the dis- 
position of the obligation is negative, the absolute 
value of the transition amount shall be deducted in 
computing the income of the taxpayer for the year; 


(c) where the taxpayer has a gain from the disposition 
of the obligation, 


(i) the current amount of the gain shall be included 
in computing the income of the taxpayer for the 
year, and 


(ii) there shall be included in computing the tax- 
payer’s income for taxation years that end on or af- 
ter the day of disposition the amount allocated, in 
accordance with prescribed rules, to the year in re- 
spect of the residual portion of the gain; and 


(d) where the taxpayer has a loss from the disposition 
of the obligation, 


(i) the current amount of the loss shall be deducted 
in computing the taxpayer’s income for the year, 
and 


(ii) there shall be deducted in computing the tax- 
payer’s income for taxation years that end on or af- 
ter the day of disposition the amount allocated, in 
accordance with prescribed rules, to the year in re- 
spect of the residual portion of the loss. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 
87(2)(g.2) — Amalgamations — continuing corporation; 142.4(2) — 
Scope of section; 142.4(5)— Where subsec. (4) does not apply; 
142.4(7) — Current amount; 142.4(8)— Residual portion; 142.4(9) 
Disposition of part of obligation; 142.4(11) — Payments received on or 
after disposition; 142.7(13) — Application on transfer of foreign bank 


' business from Canadian affiliate to branch; Reg. 2405(3)“gross Canadian 


life investment income”(d.1), (.1) — Inclusion in/deduction from life in- 
surer’s income; Reg. 2411(4.1)— Inclusion in insurer’s net investment 
revenue. 


History: Subsec. 142.4(4) amended by 1998, c. 19, subsec. 165(4), appli- 
cable to taxation years that end after February 22, 1994. Subsec. 142.4(4) 
formerly read: 


(4) Subject to subsection (5), where after 1994 a taxpayer has, in a 
taxation year, disposed of a specified debt obligation, 


(a) where the current amount in respect of the disposition of the 
obligation is positive, it shall be included in computing the in- 
come of the taxpayer for the year; 


(b) where the current amount in respect of the disposition of. the 
obligation is negative, it shall be deducted in computing the in- 
come of the taxpayer for the year; 


(c) where the taxpayer has a gain from the disposition of the 
obligation, there shall be included in computing the taxpayer’s 
income for taxation years that end on or after the day of disposi- 
tion the amount allocated, in accordance with prescribed rules, 
to the year in respect of the residual portion of the gain; and 


(d) where the taxpayer has a loss from the disposition of the 
obligation, there shall be deducted in computing the taxpayer’s 
income for taxation years that end on or after the day of disposi- 
tion the amount allocated, in accordance with prescribed rules, 
to the year in respect of the residual portion of the loss. 


Subsec. 142.4(4) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


Regulations: 9203, 9204 (prescribed rules — residual portion). 
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(5) Gain or loss not amortized — Where after Febru- 
ary 22, 1994 a taxpayer disposes of a specified debt obli- 
gation in a taxation year, and 


(a) the obligation is 


(i) an indexed debt obligation (other than a pre- 
scribed obligation), or 


(11) a debt obligation prescribed in respect of the 
taxpayer, 


(b) the disposition occurred 
(i) before 1995, 


(ii) after 1994 in connection with the transfer of all 
or part of a business of the taxpayer to a person or 
partnership, or 


(iii) because of paragraph 142.6(1)(c), or 


(c) in the case of a taxpayer other than a life insurance 
corporation, 


_ (i) the disposition occurred before 1996, and 


(ii) the taxpayer elects in writing, filed with the 
Minister before July 1997, to have this paragraph 


apply, 
the following rules apply: 
(d) subsection (4) does not apply to the disposition, 


(e) there shall be included in computing the taxpayer’s 
income for the year the amount, if any, by which the 
taxpayer’s proceeds of disposition exceed the tax basis 
of the obligation to the taxpayer immediately before 
the disposition, and 


(f) there shall be deducted in computing the taxpayer’s 
income for the year the amount, if any, by which the 
tax basis of the obligation to the taxpayer immediately 
before the disposition exceeds the taxpayer’s proceeds 
of disposition. 
Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 
142.4(2) — Scope of section; Reg. 2411(4)A(c.1), 2411(4)B(a.1) — Inclu- 
sion in insurer’s net investment revenue. 
History: Subsec. 142.4(5) amended by 1998, c. 19, subsec. 165(4), appli- 
cable to taxation years that end after February 22, 1994. Subsec. 142.4(5) 
formerly read: 


(5) Where a taxpayer has, in a taxation year and after February 22, 
1994, disposed of a specified debt obligation, and either 


(a) the obligation is 


(i) an indexed debt obligation (other than a prescribed obli- 
gation), or 


(ii) a debt obligation prescribed in respect of the taxpayer, 
or 


(b) the disposition occurred 
(i) before 1995, 


(ii) after 1994 in connection with the transfer of all or part 
of a business of the taxpayer to a person or partnership, or 


(iii) because of paragraph 142.6(1)(c), 
the following rules apply: 
(c) subsection (4) does not apply to the disposition, 


(d) where the taxpayer has a gain from the disposition of the 
obligation, the gain shall be included in computing the income 
of the taxpayer for the year, and 


(e) where the taxpayer has a loss from the disposition of the 
obligation, the loss shall be deducted in computing the income 
of the taxpayer for the year. 


Subsec. 142.4(5) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


Regulations: 9202(2), (4), (5) 
142.2(5)(a)(ii)). 


(debt obligations prescribed for 


S. 142.4(7) 


(6) Gain or loss from disposition of obligation — 
For the purposes of this section, 


(a) where the amount determined under paragraph (c) 
in respect of the disposition of a specified debt obliga- 
tion by a taxpayer is positive, that amount is the tax- 
payer’s gain from the disposition of the obligation; 


(b) where the amount determined under paragraph (c) 
in respect of the disposition of a specified debt obliga- 
tion by a taxpayer is negative, the absolute value of 
that amount is the taxpayer’s loss from the disposition 
of the obligation; and 


(c) the amount determined under this paragraph in re- 
spect of the disposition of a specified debt obligation 
by a taxpayer is the positive or negative amount deter- 
mined by the formula 


A-(B+C) 
where 
A is the taxpayer’s proceeds of disposition, 


Bis the tax basis of the obligation to the taxpayer im- 
mediately before the time of disposition, and 


C is the taxpayer’s transition amount in respect of the 
disposition. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: Para. 142.4(6)(b) and the description of C in para. 142.4(6)(c) 
amended by 1998, c. 19, subsec. 165(5), (6), applicable to taxation years 


that end after February 22, 1994. Para. 142.4(6)(b) and the description of 
C formerly read: 


(b) where the amount determined under paragraph (c) in respect of 
the disposition of a specified debt obligation by a taxpayer is nega- 
tive, that amount is the taxpayer’s loss from the disposition of the 
obligation; and 


Cx is 
(1) where subsection (4) applies to the disposition, the tax- 
payer’s transition amount in respect of the disposition, and 
(ii) in any other case, nil. 


Subsec. 142.4(6) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


(7) Current amount — For the purposes of subsections 
(4) and (8), the current amount of a taxpayer’s gain or 
loss from the disposition of a specified debt obligation is 


(a) where the taxpayer has a gain from the disposition 
of the obligation, the part, if any, of the gain that is 
reasonably attributable to a material increase in the 
probability, or perceived probability, that the debtor 
will make all payments as required by the obligation; 
and 


(b) where the taxpayer has a loss from the disposition 
of the obligation, the amount that the taxpayer claims 
not exceeding the part, if any, of the loss that is rea- 
sonably attributable to a default by the debtor or a ma- 
terial decrease in the probability, or perceived 
probability, that the debtor will make all payments as 
required by the obligation. 

History: Subsec. 142.4(7) amended by 1998, c. 19, subsec. 165(7), appli- 

cable to taxation years that end after February 22, 1994. Subsec. 142.4(7) 

formerly read: 


(7) For the purpose of subsection (4), the current amount in respect 
of the disposition of a specified debt obligation by a taxpayer is the 
positive or negative amount determined by the formula 

A+B 
where 


A is the taxpayer’s transition amount in respect of the disposition, 
and 
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Bis 
(a) where the taxpayer has a gain from the disposition of 
the obligation, the part, if any, of the, gain that is reasonably 
attributable to a material increase in the probability, or per- 
ceived probability, that the debtor will make all payments 
as required by the obligation, and 


(b) where the taxpayer has a loss from the disposition of the 
obligation, the negative amount that the taxpayer claims not 
exceeding in magnitude the part, if any, of the loss that is 
reasonably attributable to a default by the debtor or a mate- 
rial decrease in the probability, or perceived probability, 
that the debtor will make all payments as required by the 
obligation. 


Subsec. 142.4(7) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


(8) Residual portion of gain or loss — For the pur- 
pose of subsection (4), the residual portion of a taxpayer’s 
gain or loss from the disposition of a specified debt obli- 
gation is the amount, if any, by which the gain or loss 
exceeds the current amount of the gain or loss. 


Related Provisions: 142.4(7) — Current amount. 


History: Subsec. 142.4(8) amended by 1998, c. 19, subsec. 165(7), appli- 
cable to taxation years that end after February 22, 1994: Subsec. 142.4(8) 
formerly read: 


(8) For the purpose of subsection (4), where a taxpayer has a gain or 
loss from the disposition of a specified debt obligation, the residual 
portion of the gain or loss is the part of the gain or loss that is not 
included in determining the amount B in the formula in subsection 
(7) in respect of the disposition. 


Subsec. 142.4(8) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


(9) Disposition of part of obligation — Where a tax- 
payer disposes of part of a specified debt obligation, sec- 
tion 142.3 and this section apply as if the part disposed of 
and the part retained were separate specified debt 
obligations. 


Related Provisions: 248(27) — Partial forgiveness of debt obliga- 
tion — effect on debtor. 


History: Subsec. 142.4(9) amended by 1998, c. 19, subsec. 165(7), appli- 
cable to taxation years that end after February 22, 1994. Subsec. 142.4(9) 
formerly read: 


(9) Where a taxpayer disposed of part of a specified debt obligation, 
this section and any regulations made for the purpose of this section 
apply as if the part disposed of and the part retained were separate 
specified debt obligations. 


Subsec. 142.4(9) added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


(10) Penalties and bonuses — Notwithstanding sub- 
section 18(9.1), where a taxpayer that holds a specified 
debt obligation receives a penalty or bonus because of the 
repayment before maturity of all or part of the principal 
amount of the debt obligation, the payment is deemed to 
be received by the taxpayer as proceeds of disposition of 
the specified debt obligation. 


History: Subsec. 142.4(10) added by 1998, c. 19, subsec. 165(7), applica- 
ble to taxation years that end after February 22, 1994. 


(11) Payments received on or after disposition — 
For the purposes of this section, where at any time a tax- 
payer receives a payment (other than proceeds of disposi- 
tion) under a specified debt obligation on or after the dis- 
position of the obligation, the payment is deemed not to 


have been so received at that time but to have been so | 


received immediately before the disposition. 


History [subsec. 142.4(11)]: Subsec. 142.4(11) added by 1998, c. 19, 
subsec. 165(7), applicable to taxation years that end after February 22, 
1994. 


History [s. 142.4]: S. 142.4 added by 1995, c. 21, s. 58, applicable to 
taxation years that end after February 22, 1994. 
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Definitions [s. 142.4]: “adjusted cost base” — 54, 248(1); “amount” — 
248(1); “capital property” — 54, 248(1); “current amount” — 142.4(7); 
“financial institution” — 142.2(1); “indexed debt obligation” — 248(1); 
“investment dealer’ — 142.2(1); “life insurance corporation”, “life in- 
surer’” — 248(1); “mark-to-market property” — 142.2(1);) “Minister” — 
248(1); “person”, “prescribed”, “principal amount”, “regulation” — 
248(1); “residual portion” — 142.4(8); “specified debt obligation” — 
142.2(1); “tax basis” — 142.4(1); “taxation year” — 249; “taxpayer” — 
248(1); “transition amount’ — 142.4(1); “writing” — Interpretation Act 
35(1). 


Mark-to-Market Properties 


142.5 (1) Income treatment for profits and 
losses — Where, in a taxation year that begins after Oc- 
tober 1994, a taxpayer that is a financial institution in the 
year disposes of a property that-is a mark-to-market pro- 
perty for the year, 


(a) there shall be included in computing the taxpayer’s 
income for the year the profit, if any, from the disposi- 
tion; and att 


(b) there shall be deducted in computing the tax- 
payer’s income for the year the loss, if any, from the 
disposition. 
Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 
138(10)(a) — Application to insurance corporation; 142.5(2) — Deemed 
disposition at year-end. 


(2) Mark-to-market requirement — Where a taxpayer . 
that is a financial institution in a taxation year holds, at 
the end of the year, a mark-to-market property for the 
year, the taxpayer shall be deemed 


‘(a) to have disposed of the property immediately 
before the end of the year for proceeds equal to its fair 
market value at the time of disposition; and 


(b) to have reacquired the property at the end of the 

year at a cost equal to those proceeds. 
Related Provisions: 54‘superficial loss”(c) — Superficial loss rule 
does not apply; 88(1)(i)——Windup of subsidiary into parent; 
112(5.6)(a)(i) — Stop-loss rules inapplicable; 138(10)(a) — Application 
to insurance corporation; 138(11.31)(a) — Change in use rules for insurer 
do not apply; 142.5(4)-(9) — Transitional rules; 142.6(2) — Acquisition 
date under 142.5(2) to be ignored; 142.6(8)—(10) — Transitional election 
re year that includes, February 22, 1994; Reg. 2405(5) — 142.5(2). to be 
ignored for definitions in Reg. 2405(3). 


1.T. Technical News: No. 14 (reporting of derivative income by mutual 
funds). 


(3) Mark-to-market debt obligation — Where a tax- 
payer is a financial institution in a particular taxation year 
that begins after October 1994, the following rules apply 
with respect to a specified debt obligation that is a mark- 
to-market property of the taxpayer for the particular year: 


(a) paragraph 12(1)(c) and subsections 12(3) and 
20(14) and (21) do not apply to the obligation in com- 
puting the taxpayer’s income for the particular year; 


(b) there shall be included in computing the, taxpayer’s 
income for the particular year an amount received by 
the taxpayer in the particular year as, on account of, in 
lieu of payment of, or in satisfaction of, interest on the 
obligation, to the extent that the interest was not in- 
cluded in computing the taxpayer’s income for a pre- 
ceding taxation year; and 


(c) for the purpose of paragraph’ (b), where the tax- 
payer was deemed by subsection (2) or paragraph 
142.6(1)(b) to have disposed of the obligation in a pre- 
ceding taxation year, no part of an amount included in 
computing the income of the taxpayer for that preced- 
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ing year because of the disposition shall be considered 
to be in respect of interest on the obligation. 


Related 138(10)(a) — Application to 
corporation. 


Provisions: insurance 


(4)  Transition—deduction re _ non-capital 
amounts — There may be deducted in computing the 
income of a taxpayer for the taxpayer’s taxation year that 
includes October 31, 1994 such amount as the taxpayer 
claims not exceeding a prescribed amount in respect of 
properties (other than capital properties) disposed of by 
the taxpayer because of subsection (2). 


Related Provisions: 138(11.5)(k) — Transfer of business by non-resi- 
dent insurer; 142.5(5) — Inclusion re non-capital amounts. 


Regulations: 8102(2) (prescribed amount). 


(5) Transition — inclusion re non-capital 
amounts — Where an amount is deducted under subsec- 
tion (4) in computing a taxpayer’s income, there shall be 
included, in computing the taxpayer’s income for each 
taxation year that begins before 1999 and ends after Octo- 
ber 30, 1994, the total of all amounts prescribed for the 
year. 

Related Provisions: 87(2)(g.2) — Amalgamations — continuing cor- 
poration; 138(11.5)(k) — Transfer of business by non-resident insurer; 


Reg. 2402(a.1)A — Inclusion in income from participating life insurance 
business. . 


Regulations: 8103 (prescribed amount). 


(6) Transition — deduction re net capital gains — 
Such amount as a taxpayer elects, not exceeding a pre- 
scribed amount in respect of capital properties disposed of 
by the taxpayer because of subsection (2), is deemed to be 
an allowable capital loss of the taxpayer for its taxation 
year that includes October 31, 1994 from the disposition 
of property (or, where the taxpayer is non-resident 
throughout the year, from the disposition of taxable Cana- 
dian property). 

Related Provisions: 138(11.5)(k) — Transfer of business by non-resi- 
dent insurer; 142.5(7) — Inclusion re net capital gains. 


Regulations: 8104(2) (prescribed amount). 


(7) Transition — inclusion re net capital gains — 
A taxpayer that elects an amount under subsection (6) is 
deemed, for each taxation year that begins before 1999 
and ends after October 30, 1994, to have a taxable capital 
gain for the year from the disposition of property (or, 
where the taxpayer is non-resident throughout the year, 
from the disposition of taxable Canadian property) equal 
to the total of all amounts prescribed for the year. 
Related Provisions: 87(2)(g.2) — Amalgamations — continuing cor- 
poration; 138(11.5)(k) — Transfer of business by non-resident insurer; 
Reg. 2402(a.1)B — Inclusion in income from participating life insurance 
business. 


Regulations: 8105(2) (prescribed amount). 


(8) First deemed disposition of debt obligation — 
Where 


(a) in a particular taxation year that ends after October 
30, 1994, a taxpayer disposed of a specified debt obli- 
gation that is a mark-to-market property of the tax- 
payer for the following taxation year, and 


(b) either 


(i) the disposition occurred because of subsection 
(2) and the particular year includes October 31, 
1994, or 


(ii) the disposition occurred because of paragraph 
142.6(1)(b), 


S. 142.5 


the following rules apply: 


(c) subsection 20(21) does not apply to the disposition, 
and 


(d) where 


(1) an amount has been deducted under paragraph 
20(1)(p) in respect of the obligation in computing 
the taxpayer’s income for the particular year or a 
preceding taxation year, and 


(ii) section 12.4 does not apply to the disposition, 


there shall be included in computing the taxpayer’s in- 
come for the particular year the amount, if any, by 
which 


(111) the total of all amounts referred to in subpara- 
graph (i) 
exceeds 


(iv) the total of all amounts included under para- 
graph 12(1)@) in respect of the obligation in com- 
puting the taxpayer’s income for the particular year 
or a preceding taxation year. 


(9) Transition — property acquired on rollover — 
Where 


(a) a taxpayer acquired a property before October 31, 
1994 at a cost less than the fair market value of the 
property at the time of acquisition, 


(b) the property was transferred, directly or indirectly, 
to the taxpayer by a person that would never have 
been a financial institution before the transfer if the 
definition “financial institution” in subsection 142.2(1) 
had always applied, 


(c) the cost is less than the fair market value because 
subsection 85(1) applied in respect of the disposition 
of the property by the person, and 


(d) subsection (2) deemed the taxpayer to have dis- 
posed of the property in its particular taxation year 
that includes October 31, 1994, 


the following rules apply: 


(e) where the taxpayer would, but for this paragraph, 
have a taxable capital gain for the particular year from 
the disposition of the property, the part of the taxable 
capital gain that can reasonably be considered to have 
arisen while the property was held by a person de- 
scribed in paragraph (b) shall be deemed to be a taxa- 
ble capital gain of the taxpayer from the disposition of 
the property for the taxation year in which the tax- 
payer disposes of the property otherwise than because 
of subsection (2), and not to be a taxable capital gain 
for the particular year, and 


(f) where the taxpayer has a profit (other than a capital 
gain) from the disposition of the property, the part of 
the profit that can reasonably be considered to have 
arisen while the property was held by a person de- 
scribed in paragraph (b) shall be included in comput- 
ing the taxpayer’s income for the taxation year in 
which the taxpayer disposes of the property otherwise 
than because of subsection (2), and shall not be in- 
cluded in computing the taxpayer’s income for the 
particular year. 

History [S. 142.5]: Subsecs. 142.5(5), (6) and (7) amended by 1998, c. 


19, s. 166, applicable to taxation years that end after October 30, 1994. 
Subsecs. 142.5(5), (6) and (7) formerly read: 


(5) Transition — inclusion re non-capital amounts — Where a 
taxpayer deducts an amount under subsection (4), there shall be in- 
cluded in computing the taxpayer’s income for each taxation year 
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that begins before 1999 and ends after October 30, 1994, the pre- 
scribed portion for the year of the amount so deducted. 


(6) Transition — deduction re net capital gains — Such amount 
as a taxpayer elects, not exceeding a prescribed amount in respect of 
capital properties disposed of by the taxpayer because of subsection 
(2), shall be deemed to be an allowable capital loss of the taxpayer 
for its taxation year that includes October 31, 1994 from the dispo- 
sition of property. 


(7) Transition — inclusion re net capital gains — Where a tax- 
payer elects an amount under subsection (6), the taxpayer shall be 
deemed, for each taxation year that begins before 1999 and ends 
after October 30, 1994, to have a taxable capital gain for the year 
from the disposition of property equal to the prescribed portion for 
the year of the amount so elected. 


S. 142.5 added by 1995, c. 21, s. 58, applicable to taxation years that end 
after October 30; 1994. 

Definitions [s. 142.5]: “allowable capital loss” — 38(b), 248(1); 
“amount” — 248(1); “capital gain” — 39(1)(a), 248(1); “capital pro- 
perty” — 54, 248(1); “financial institution”, “mark-to-market property” — 
142.2(1); “non-resident”, “prescribed”, “property” — 248(1); “specified 
debt obligation” — 142.2(1); “taxable Canadian property” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


Additional Rules 


142.6 (1) Becoming or ceasing to be a financial in- 
stitution — Where, at a particular time after February 
22, 1994, a taxpayer becomes or ceases to be a financial 
institution, 


(a) where a taxation year of the taxpayer would not, 
but for this paragraph, end immediately before the par- 
ticular time, 


(1) except for the purpose of subsection 132(6.1), 
the taxpayer’s taxation year that would otherwise 
have included the particular time is deemed to have 
ended immediately before that time and a new tax- 
ation year of the taxpayer is deemed to have begun 
at that time, and 


(ii) for the purpose of determining the taxpayer’s 
fiscal period after the particular time, the taxpayer 
shall be deemed not to have established a fiscal pe- 
riod before that time; 


(b) where the taxpayer becomes a financial institution, 
the taxpayer shall be deemed to have disposed, imme- 
diately before the end of its taxation year that ends im- 
mediately before the particular time, of each property 
held by the taxpayer that is 


(1) a specified debt obligation (other than a mark- 
to-market property for the year), or 


(11) where the year ends after October 30, 1994, a 
mark-to-market property for the year 


for proceeds equal to its fair market value at the time 
of disposition; 


Proposed Amendment — 142.6(1)(b). 


(b) if the taxpayer becomes a financial institution, 
the taxpayer is deemed to have disposed, immedi- 
ately before the end of its particular taxation year 
that ends immediately before the particular time and 
for proceeds equal to its fair market value at the time 
of that disposition, of each property held by = tax- 
payer that is 


(1) a specified debt obligation, or 


(ii) a mark-to-market property of the taxpayer for 
the particular taxation year or for the taxpayer’s 
taxation year that includes the particular time. 
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Application: The February 27, 2004 draft legislation, subsec. 78(1), 
will amend para. 142.6(1)(b) to read as above, ppplicabley to taxation 
years that end after 1998. 


Technical Notes: Subsection 142. 6(1) contains rules that 
apply where a taxpayer becomes (or ceases to be) a financial 

institution. This is most likely to happen where the change of 
status occurs because the taxpayer becomes: (or ceases to be). 
controlled by a financial institution. — 


Ifa taxation year of the taxpayer. does not end. immediately : 
before the time at which its status as a financial institution — 
changes, subparagraph 142.6(1)(ay@) deems the taxpayer’ $ tax 
ation year that would otherwise have included that time to end 
ay before that time. 0 new taxation bie oe at 


verad. Due} purpose for ‘he? deemed sea-end is to ensure the 
proper application, in taxation years in which the taxpayer is a 
iene institution, of the rules, commonly known as the 


oF the taxpayer that i is : 
“a ee cep Be oe Loe than a a specie debt obli 


not include gains or losses. accrued before the 3 ean fo) that 
_ taxation ae _ 


wehieved” 
patrre eer japon Baal ta 
deemed to have disposed of, immediately before the end 
particular taxation year that ends immediately before the time — 
of the change of status, and for proceeds equal to. its fair market _ 
value at the time of that ia eit a mark-to-market property _ 
of the taxpayer. 


_« for the particular taxation sears or 


* for the subsequent taxation year. 


(c) where the taxpayer ceases to be a financial institu- 
tion, the taxpayer shall be deemed to have disposed, 
immediately before the end of its taxation year that 
ends immediately before the particular time, of each 
property held by the taxpayer that is a specified debt 
obligation (other than a mark-to-market property of 
the taxpayer for the year), for proceeds equal to its fair 
market value at the time of disposition; and 


(d) the taxpayer shall be deemed to have reacquired, at 
the end of the taxation year referred to in paragraph 
(b) or (c), each property deemed by that paragraph to 
have been disposed of by the taxpayer, at a cost equal 
to the proceeds of disposition of the property. 


Proposed Amendment — 1 42.6(1)(d) 
(d) the taxpayer is deemed to have reacquired, at the 
end of its taxation year that ends immediately before 
the particular time, each property deemed by para- 
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graph (b) or (c) to have been disposed of by the tax- 
payer, at a cost pee to the seine a of di 
of the property. — eo | 
Application: The February 27, 2004 draft legs . 
4 


will amend para, 142. 61d). 
ae that end after 1998. 


eo ean? to the | roceeds of dis 


Related Provisions: 54“superficial loss”’(c)— Superficial loss rule 
does not apply to disposition under 142.6(1)(b); 87(2)(g.2) — Application 
of rule to predecessors corporation on amalgamation; 112(5.6)(a)(ii) — 
Stop-loss rules inapplicable; 142.4(5)(b)(iii) — Gain or loss not amor- 


tized; 142.5(8)(b)(@i) — First deemed disposition of debt obligation; 
142.6(2) — Acquisition date under 142.6(1) to be ignored. 


History: Subsecs. 142.6(1), (1.1) and (1.2) added and subsec. (2) 
amended by 2001, c. 17, s. 137, 


Subpara. 142.6(1)(a)(@) amended by 1999, c. 22, s. 58, applicable after 
1997. It formerly read: 


(1) the taxation year of the taxpayer that would otherwise have in- 
cluded the particular time shall be deemed to have ended immedi- 
ately before that time and a new taxation year of the taxpayer shall 
be deemed to have begun at that time, and 


Subsecs. 142.6(8) to (10) added by 1998, c. 19, s. 167, applicable to 1993 
el Seg: 


S. 142.6 added by 1995, c. 21, s. 58; subsec. 142.6(1) applicable after Feb- 
ruary 22, 1994; subsecs. 142.6(2) to (6) applicable to taxation years that 
end after February 22, 1994; and subsec. 142.6(7) applicable to disposi- 
tions occurring after October 30, 1994, except the disposition of a debt 
obligation before July 1995 where 


(a) the disposition is part of a series of transactions or events that be- 
gan before October 31, 1994; 


(b) as part of the series of transactions or events, the taxpayer who 
acquired the debt obligation disposed of property before October 31, 
1994: and 


(c) it is reasonable to consider that one of the main reasons for the 
acquisition of the debt obligation by the taxpayer was to obtain a de- 
duction because, as a consequence of the disposition referred to in 
paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxa- 
tion year, or 


(ii) an amount was subtracted from a balance of undeducted out- 
lays, expenses or other amounts of the taxpayer and the subtracted 
amount exceeded the portion, if any, of the balance that could rea- 
sonably be considered to be in respect of the property. 


(1.1) Ceasing to use property in Canadian busi- 
ness — If at a particular time in a taxation year a tax- 
payer that is a non-resident financial institution (other 
than a life insurance corporation) ceases to use, in con- 
nection with a business or part of a business carried on by 
the taxpayer in Canada immediately before the particular 
time, a property that is a mark-to-market property of the 
taxpayer for the year or a specified debt obligation, but 


by that daesriph to have be disposed of by the iaxpa er, at a 
ition of the - 


wy 
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that is not a property that was disposed of by the taxpayer 
at the particular time, 


(a) the taxpayer is deemed 


(i) to have disposed of the property immediately 
before the time that was immediately before the 
particular time for proceeds equal to its fair market 
value at the time of disposition and to have re- 
ceived those proceeds at the time of disposition in 
the course of carrying on the business or the part of 
the business, as the case may be, and 


(ii) to have reacquired the property at the particular 
time at a cost equal to those proceeds; and 


(b) in determining the consequences of the disposition 
in subparagraph (a)(i), subsection 142.4(11) does not 
apply to any payment received by the taxpayer after 
the particular time. 
Related Provisions: 10(12) — Parallel rule for inventory; 14(14)— 
Parallel rule for eligible capital property; 142.6(1.3) — Specified debt ob- 
ligation market to market; 142.6(2) — No effect on determination of when 
share acquired. 


History: Subsec. 142.6(1.1) added by 2001, c. 17, s. 137, applicable after 
June 27, 1999 in respect of an authorized foreign bank, and after August 8, 
2000 in any other case. 


(1.2) Beginning to use property in a Canadian 
business — If at a particular time a taxpayer that is a 
non-resident financial institution (other than a life insur- 
ance corporation) begins to use, in connection with a bus- 
iness or part of a business carried on by the taxpayer in 
Canada, a property that is a mark-to-market property of 
the taxpayer for the year that includes the particular time 
or a specified debt obligation, but that is not a property 
that was acquired by the taxpayer at the particular time, 
the taxpayer is deemed 


(a) to have disposed of the property immediately 
before the time that was immediately before the partic- 
ular time for proceeds equal to its fair market value at 
the time of disposition; and 


(b) to have reacquired the property at the particular 
time at a cost equal to those proceeds. 
Related Provisions: 10(14) — Parallel rule for inventory; 14(15) — 


Parallel rule for eligible capital property; 142.6(2) — No effect on deter- 
mination of when share acquired. 


History: Subsec. 142.6(1.2) added by 2001, c. 17, s. 137, applicable after 
June 27, 1999 in respect of an authorized foreign bank, and after August 8, 
2000 in any other case. 


(1.3) Specified debt obligation marked to mar- 
ket — In applying subsection (1.1) to a taxpayer in re- 
spect of a property in a taxation year, 


(a) the definition “mark-to-market property” in sub- 
section 142.2(1) shall be applied as if the year ended 
immediately before the particular time referred to in 
subsection (1.1); and 


(b) if the taxpayer does not have financial statements 
for the period ending immediately before the particu- 
lar time referred to in subsection (1.1), references in 
the definition to financial statements for the year shall 
be read as references to the financial statements that it 
is reasonable to expect would have been prepared if 
the year had ended immediately before the particular 
time. 

History: Subsec. 142.6(1.3) added by 2001, c. 17, s. 137, applicable after 


June 27, 1999 in respect of an authorized foreign bank, and after August 8, 
2000 in any other case. 


(2) Deemed disposition not applicable — For the 
purposes of this Act, the determination of when a tax- 
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payer acquired a share shall be made without regard to a 
disposition or acquisition that occurred because of sub- 
section 142.5(2) or subsection (1), (1.1) or (1.2). 


History: Subsec. 142.6(2) amended by 2001, c. 17, s. 137, applicable af- 
ter June 27, 1999 in respect of an authorized foreign bank, and after Au- 
gust 8, 2000 in any other case. The subsec. formerly read: 


(2) For the purposes of this Act, the determination of when a tax- 
payer acquired a share. shall be made without regard to a disposition 
or acquisition that occurred because of subsection (1) or 142.5(2). 


(3) Property not inventory — Where a taxpayer is a 
financial institution in a taxation year, inventory of the 
taxpayer in the year does not include property that is 


(a) a specified debt obligation (other than a mark-to- 
market property for the year); or 


(b) where the year begins after October 1994, a mark- 
to-market property for the year. 
Related Provisions: 66.3(1)(a)(ii) — Rule in 142.6(3) overrides rule 


for certain exploration and development shares; 142.6(4) — Property that 
was inventory before introduction of new rules. 


(4) Property that ceases to be inventory — Where 
a taxpayer that was a financial institution in its particular 
taxation year that includes February 23, 1994 held, on 
that day, a specified debt obligation (other than a mark-to- 
market property for the year) that was inventory of the 
taxpayer at the end of its preceding taxation year, 


(a) the taxpayer shall be deemed to have disposed of 
the property at the beginning of the particular year for 
proceeds equal to 


(i) where subparagraph (11) does not apply, the 
amount at which the property was valued at the end 
of the preceding taxation year for the purpose of 
computing the taxpayer’s income for the year, and 


(11) where the taxpayer 1s a bank and the property is 
prescribed property for the particular year, the cost 
of the property to the taxpayer (determined without 
reference to paragraph (b)); 


(b) for the purpose of determining the taxpayer’s profit 
or loss from the disposition, the cost of the property to 
the taxpayer shall be deemed to be the amount referred 
to in subparagraph (a)(i); and 


(c) the taxpayer shall be deemed to have reacquired 
the property, immediately after the beginning of the 
particular year, at a cost equal to the proceeds of dis- 
position of the property. 


(5) Debt obligations acquired in rollover transac- 
tions — Where, 


(a) on February 23, 1994, a financial institution that is 
a corporation held a specified debt obligation (other 
than a mark-to-market property for the taxation year 
that includes that day) that was at any particular time 
before that day held by another corporation, and 


(b) between the particular time and February 23, 1994, 
the only transactions affecting the ownership of the 
property were rollover transactions, 


the financial institution shall be deemed, in respect of that 
obligation, to be the same corporation as, and a continua- 
tion of, the other corporation. 

Related Provisions: 87(2)(e), (e.2) — Rule overrides normal rules on 
amalgamation; 87(2)(e.3) — Continuity of corporation on amalgamation; 
138(11.5)(k.1) — Continuity of corporation on rollover of insurance busi- 
ness by non-resident; 142.6(6) — Rollover transaction. 


(6) Definition of “rollover transaction” — For the 
purpose of subsection (5), “rollover transaction” means a 
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transaction to which subsection 87(2), 88(1) or 138(11.5) 
or (11.94) applies, other than a transaction to which para- 
graph 138(11.5)(e) requires the provisions of subsection 
85(1) to be applied. 


(7) Superficial loss rule not applicable — Subsec- 
tion 18(13) does not apply to the disposition of a property 
by a taxpayer after October 30, 1994 where 


(a) the taxpayer is a financial institution when the dis- 
position occurs and the property is a specified debt ob- 
ligation or a mark-to-market property for the taxation 
year in which the disposition occurs; or 


(b) the disposition occurs because of paragraph (1)(b). 


(8) Accrued capital gains and losses election — 
Where a taxpayer that is a financial institution in its first 
taxation year that ends after February 22, 1994 so elects 
by notifying the Minister in writing before July 1998 or 
within 90 days after the day on which a notice of assess- 
ment of tax payable under this Part for the year, notifica- 
tion that no tax is payable under this Part for the year or 
notification that an election made by the taxpayer under 
this subsection is deemed by subsection (9) or (10) not to 
have been made is mailed to the taxpayer, 


(a) each property of the taxpayer 


(1) that was a capital property (other than a depre- 
ciable property) of the taxpayer at the end of the 
taxpayer’s last taxation year that ended before Feb- — 
ruary 23, 1994, 


(11) that was a mark-to-market property for, or a 
specified debt obligation in, the taxpayer’s first 
taxation year that begins after that time, 


(111) that had a fair market value at that time greater 
than its adjusted cost base to the taxpayer at that 
time, and 


(iv) that is designated by the taxpayer in the 
election 


is deemed to have been disposed of by the taxpayer at 
that time for proceeds of disposition equal to, and to 
have been reacquired by the taxpayer immediately af- 
ter that time at a cost equal to, the lesser of 


(v) the fair market value of the property at that 
time, and 


(vi) the greater of the adjusted cost base to the tax- 
payer of the property immediately before that time 
and the amount designated by the taxpayer in the 
election in respect of the property; 


(b) each property of the taxpayer 


(i) that was a capital property (other than a depre- 
ciable property) of the taxpayer at the end of the 
taxpayer’s last taxation year that ended before Feb- 
ruary 23, 1994, 


(11) that was not a mark-to-market property for, or a 
specified debt obligation in, the taxpayer’s first 
taxation year that begins after that time, 


(iii) that had an adjusted cost base to the taxpayer 
at that time greater than its fair market value at that 
time, and 


(iv) that is designated by the taxpayer in the 
election 


is deemed to have been disposed of by the taxpayer at 
that time for proceeds of disposition equal to, and to 
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have been reacquired by the taxpayer immediately af- 
ter that time at a cost equal to, the greater of 


(v) the fair market value of the property at that 
time, and 


(vi) the lesser of the adjusted cost base to the tax- 
payer of the property immediately before that time 
and the amount designated by the taxpayer in the 
election in respect of the property; and 


(c) notwithstanding subsections 152(4) to (5), such as- 
sessment of the taxpayer’s tax payable under this Act 
for the taxpayer’s last taxation year that ended before 
February 23, 1994 shall be made as is necessary to 
take the election into account. 


Related Provisions: 142.6(9) — Accrued capital gains election limit; 
142.6(10) — Accrued capital losses election limit. 


History: Subsec. 142.6(8) added by 1998, c. 19, s. 167, applicable to 
1993 et seq. 


(9) Accrued capital gains election limit — Where a 
taxpayer has made an election under subsection (8) in 
which a property was designated under subparagraph 
(8)(a)(iv), the election is deemed not to have been made 
where 


(a) the amount that would be the taxpayer’s taxable 
capital gains from dispositions of property for the tax- 
payer’s last taxation year that ended before February 
23, 1994 if this subsection and subsection (10) did not 
apply 

exceeds the total of 


(b) the amount that would be the taxpayer’s allowable 
capital losses for the year from dispositions of pro- 
perty if this subsection and subsection (10) did not 
apply, 

(c) the maximum amount that would have been de- 
ductible in computing the taxpayer’s taxable income 
for the year in respect of the taxpayer’s net capital 
losses for preceding taxation years if there were suffi- 
cient taxable capital gains for the year from disposi- 
tions of property, and f=) 


(d) the amount, if any, by which 


(i) the amount that would be the taxpayer’s taxable 
capital gains for the taxpayer’s last taxation year 
that ended before February 23, 1994 from disposi- 
tions of property if no election were made under 
subsection (8) 


exceeds the total of 


(ii) the amount that would be the taxpayer’s allow- 
able capital losses for the year from dispositions of 
property if no election were made under subsection 
(8), and 


(iii) the maximum amount that would have been 
deductible in computing the taxpayer’s taxable in- 
come for the year in respect of the taxpayer’s net 
capital losses for preceding taxation years if no 
election were made under subsection (8). 


History: Subsec. 142.6(9) added by 1998, c. 19, s. 167, applicable to 
1993 et seq. 


(10) Accrued capital losses election limit — Where 
a taxpayer has made an election under subsection (8) in 
which a property was designated under subparagraph 
(8)(b)(iv), the election is deemed not to have been made 
where 


(a) the total of the amounts determined under 
paragraphs (9)(b) and (c) in respect of the taxpayer ex- 


S. 142.7(1) Can 


ceeds the amount determined under paragraph (9)(a) 
in respect of the taxpayer; or 


(b) the total of all amounts each of which would, if 
this subsection did not apply, be the taxpayer’s allow- 
able capital loss for the taxpayer’s last taxation year 
that ended before February 23, 1994 from the disposi- 
tion of a property deemed to have been disposed of 
under paragraph (8)(b) exceeds the total of all amounts 
each of which is the taxpayer’s taxable capital gain for 
the year from the disposition of a property deemed to 
have been disposed of under paragraph (8)(a). 


History: Subsec. 142.6(10) added by 1998, c. 19, s. 167, applicable to 
1993 et seq. 


History [s. 142.6]: S. 142.6 added by 1995, c. 21, s. 58; subsec. 142.6(1) 
applicable after February 22, 1994; subsecs. 142.6(2) to (6) applicable to 
taxation years that end after February 22, 1994; and subsec. 142.6(7) ap- 
plicable to dispositions occurring after October 30, 1994, except the dispo- 
sition of a debt obligation before July 1995 where 


(a) the disposition is part of a series of transactions or events that be- 
gan before October 31, 1994; 


(b) as part of the series of transactions or events, the taxpayer who 
acquired the debt obligation disposed of property before October 31, 
1994; and 


(c) it is reasonable to consider that one of the main reasons for the 
acquisition of the debt obligation by the taxpayer was to obtain a de- 
duction because, as a consequence of the disposition referred to in 
paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxa- 
tion year, or 


- (ii) an amount was subtracted from a balance of undeducted out- 
lays, expenses or other amounts of the taxpayer and the subtracted 
amount exceeded the portion, if any, of the balance that could rea- 
sonably be considered to be in respect of the property. 


Definitions [s. 142.6]: “adjusted cost base” — 54, 248(1); “allowable 
capital loss” — 38(b), 248(1); “amount”, “assessment”, “authorized for- 
eign bank” — 248(1); “bank” — 248(1); “business” — 248(1); “‘Can- 
ada” — 255, Interpretation Act 35(1); “capital property” — 54, 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
248(1); “financial institution” — 142.2(1); “fiscal period’ — 249.1; “in- 
ventory” — 248(1); “life insurance corporation” — 248(1); “mark-to-mar- 
ket property” — 142.2(1); “Minister” — 248(1); “net capital loss” — 
111(8), 248(1); “non-resident”, “prescribed’’, “property” — 248(1); “rol- 
lover transaction” — 142.6(6); “share” — 248(1); “specified debt obliga- 
tion” — 142.2(1); “taxable capital gain” — 38(a), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Jnterpretation Act 35(1). 


Conversion of Foreign Bank Affiliate to 
Branch 


142.7 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“Canadian affiliate” of an entrant bank at any particular 
time means a Canadian corporation that was, immediately 
before the particular time, affiliated with the entrant bank 
and that was, at all times during the period that began on 
February 11, 1999 and ended immediately before the par- 
ticular time, 


(a) affiliated with either 
(i) the entrant bank, or 


(ii) a foreign bank (within the meaning assigned by 
section 2 of the Bank Act) that is affiliated with the 
entrant bank at the particular time; and 

(b) either 
(i) a bank, 
(11) a corporation authorized under the Trust and 


Loan Companies Act to carry on the business of of- 
fering to the public its services as trustee, or 
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(111) a corporation of which the principal activity in 
Canada consists of any of the activities referred to 
in subparagraphs 518(3)(a)(i) to (v) of the Bank Act 
and in which the entrant bank or a non-resident 
person affiliated with the entrant bank holds shares 
under the authority, directly or indirectly, of an or- 
der issued by the Minister of Finance or the Gover- 
nor in Council under subsection 521(1) of that Act. 


Related Provisions: 142.7(2)(a) — Effect of qualifying foreign merger. 


“eligible property” of a Canadian affiliate at any time 
means a property described in any of paragraphs 
85(1.1)(a) to (g.1) that is, immediately before that time, 
used or held by it in carrying on its business in Canada. 


“entrant bank” means a non-resident corporation that is, 
or has applied to the Superintendent of Financial Institu- 
tions to become, an authorized foreign bank. 


“qualifying foreign merger” means a merger or combi- 
nation of two or more corporations that would be a “for- 
eign merger’ within the meaning assigned by subsection 
87(8.1) if that subsection were read without reference to 
the words “‘and otherwise than as a result of the distribu- 
tion of property to one corporation on the winding-up of 
another corporation. 


(2) Qualifying foreign merger — Where an entrant 
bank was formed as the result of a qualifying foreign 
merger, after February 11, 1999, of two or more corpora- 
tions (referred to in this subsection as “predecessors”’), 
and at the time immediately before the merger, there were 
one or more Canadian corporations (referred to in this 
subsection as “predecessor affiliates”), each of which at 
that time would have been a Canadian affiliate of a prede- 
cessor if the predecessor were an entrant bank at that 
time, 


(a) for the purpose of the definition “Canadian affili- 
ate” in subsection (1), 


(i) each predecessor affiliate is deemed to have 
been affiliated with the entrant bank throughout the 
period that began on February 11, 1999 and ended 
at the time of the merger, 


(11) the expression “entrant bank” in subparagraph 
(b)(iii) of the definition is deemed to include a 
predecessor, and 


(iii) if two or more of the predecessor affiliates are 
amalgamated or merged at any time after February 
11, 1999 to form a new corporation, the new cor- 
poration is deemed to have been affiliated with the 
entrant bank throughout the period that began on 
February 11, 1999 and ended at the time of the 
amalgamation or merger of the predecessor affili- 
ates; and 


(b) if at least one of the predecessors complied with 
the terms of subsection3® (11)(a), the entrant bank is 
deemed to have complied with those terms. 


(3) Branch-establishment rollover — If a Canadian 
affiliate of an entrant bank transfers an eligible property 
to the entrant bank, the entrant bank begins immediately 
after the transfer to use or hold the transferred property in 
its Canadian banking business and the Canadian affiliate 
and the entrant bank jointly elect, in accordance with sub- 
section (11), to have this subsection apply in respect of 
the transfer, subsections 85(1) (other than paragraph 


38Sic. Should be “paragraph” — ed. 
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(e.2)), (1.1), (1.4) and (5) apply, with any modifications 
that the circumstances require, in respect of the transfer, 
except that the portion of subsection 85(1) before para- 
graph (a) shall be read as follows: 


“85.(1) Where a taxpayer that is a Canadian affiliate 
of an entrant bank (within the meanings assigned by 
subsection 142.7(1)) has, in a taxation year, disposed 
of any of the taxpayer’s property to the entrant bank 
(referred to in this subsection as the “corporation”), 
if the taxpayer and the corporation have jointly 
elected under subsection 142.7(3), the following 
rules apply:”. 

Related Provisions: 142.7(4)—Deemed ffair market value; 

142.7(5) — Transfers of specified debt obligations; 142.7(11) — Require- 


ments for election; 142.7(13) — Stop-loss rule on windup of affiliate; 
Reg. 5301(8) — Effect of transfer on instalment base of transferee. 


(4) Deemed fair market value — If a Canadian affili- 
ate of an entrant bank and the entrant bank make an elec- 
tion under subsection (3) in respect of a transfer of pro- 
perty by the Canadian affiliate to the entrant bank, for the 
purposes of subsections 15(1), 52(2), 69(1), (4) and (5), 
246(1) and 247(2) in respect of the transfer, the fair mar- 
ket value of the property is deemed to be the amount 
agreed by the Canadian affiliate and the entrant bank in 
their election. 


(5) Specified debt obligations — If a Canadian affili- 
ate of an entrant bank transfers a specified debt obligation _ 
to the entrant bank in a transaction in respect of which an 
election is made under subsection (3), the Canadian affili- 
ate is a financial institution in its taxation year in which 
the transfer is made, and the amount that the Canadian 
affiliate and the entrant bank agree on in their election in 
respect of the obligation is equal to the tax basis of the 
obligation within the meaning assigned by subsection 
142.4(1), the entrant bank is deemed, in respect of the ob- 
ligation, for the purposes of sections 142.2 to 142.4 and 
142.6, to be the same corporation as, and a continuation 
of, the Canadian affiliate. 


(6) Mark-to-market property — If a Canadian affiliate 
of an entrant bank described in paragraph (11)(a) transfers 
at any time within the period described in paragraph 
(11)(c) to the entrant bank a property that is, for the Cana- 
dian affiliate’s taxation year in which the property is 
transferred, a mark-to-market property of the Canadian 
affiliate, 


(a) for the purposes of subsections 112(5) to (5.21) 
and (5.4), the definition “mark-to-market property” in 
subsection 142.2(1) and subsection 142.5(9), the en- 
trant bank is deemed, in respect of the property, to be 
the same corporation as and a continuation of, the Ca- 
nadian affiliate; and 

(b) for the purpose of applying subsection 142.5(2) in 
respect of the property, the Canadian affiliate’s taxa- 
tion year in which the property is transferred is 
deemed to have ended immediately before the time the 
property was transferred. 

Related Provisions: 87(2)(e.5) — Parallel! rule on amalgamations. 


(7) Reserves — If 


(a) at a particular time, 


(i) a Canadian affiliate of an entrant bank transfers 
to the entrant bank property that is a loan or lend- 
ing asset, or a right to receive an unpaid amount in 
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respect of a disposition before the particular time 
of property by the affiliate, or 


(11) the entrant bank assumes an obligation of the 
Canadian affiliate that is an instrument or commit- 
ment described in paragraph 20(1)(1.1) or an obli- 
gation in respect of goods, services, lands or chat- 
tels described in subparagraph 20(1)(m)(i), (41) or 
(iil), 

(b) the property is transferred or the obligation is as- 

sumed for an amount equal to its fair market value at 

the particular time, 


(c) the entrant bank begins immediately after the par- 
ticular time to use or hold the property or owe the ob- 
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have been disposed of by the entrant bank (and not 
by the Canadian affiliate) at the time it was dis- 
posed of by the Canadian affiliate, the amount de- 
termined under subparagraph 40(1)(a)(i) or 
44(1)(e)() in respect of the Canadian affiliate is 
deemed to be the amount determined under that 
subparagraph in respect of the entrant bank, and 
any amount claimed by the Canadian affiliate 
under subparagraph 40(1)(a)(iii) or 44(1)(e)(ii) in 
computing its gain from the disposition of the pro- 
perty for its last taxation year that ended before the 
particular time is deemed to have been so claimed 
by the entrant bank for its last taxation year that 
ended before the particular time. 


ligation in its Canadian banking business, and Related Provisions: 142.7(11) — Requirements for election. 


(d) the Canadian affiliate and the entrant bank jointly 
elect in accordance with subsection (11) to have this 
subsection apply in respect of the transfer or 
assumption, 


(8) Assumption of debt obligation — If a Canadian 
affiliate of an entrant bank described in paragraph (1 1)(a) 
transfers at any time within the period described in para- 
graph (11)(c) property to the entrant bank, and any part of 
then the consideration for the transfer is the assumption by the 


(e) in applying paragraphs 20(1)(1), (1.1), (m), (n) and | entrant bank in respect of its Canadian banking business 


(p) in respect of the obligation or property, the taxa- of a debt obligation of the Canadian affiliate, 
tion year of the affiliate that would, but for this para- 
graph, include the particular time is deemed to end im- 
mediately before the particular time, and 


(f) in computing the income of the Canadian affiliate 
and the entrant bank for taxation years that end on or 
after the particular time, 


(i) any amount deducted under paragraph 20(1)()), 
(1.1), (m) or (n) by the Canadian affiliate in respect 
of the property or obligation in computing its in- 
come for its taxation year that ended immediately 
before the particular time, or under paragraph 
20(1)(p) in computing its income for that year or 
for a preceding taxation year (to the extent that the 
amount has not been included in the affiliate’s in- 
come under paragraph 12(1)(i)), is deemed to have 
been so deducted by the entrant bank in computing 
its income for its last taxation year that ended 
before the particular time and not to have been de- 
ducted by the Canadian affiliate, 


(11) in applying paragraph 20(1)(m), an amount in 
respect of the goods, services, land or chattels that 
was included under paragraph 12(1)(a) in comput- 
ing the Canadian affiliate’s income from a business 
is deemed to have been so included in computing 
the entrant bank’s income from its Canadian bank- 
ing business for a preceding taxation year, 


(iii) in applying paragraph 20(1)(n) in respect of a 
property described in subparagraph (a)(i) and 
paragraphs (b), (c) and (d) sold by the Canadian af- 
filiate in the course of a business, the property is 
deemed to have been disposed of by the entrant 
bank (and not by the Canadian affiliate) at the time 
it was disposed of by the Canadian affiliate, and 
the amount in respect of the sale that was included 
in computing the Canadian affiliate’s income from 
a business is deemed to have been included in 
computing the entrant bank’s income from its Ca- 
nadian banking business for its taxation year that 
includes the time at which the property was so dis- 
posed of, and 

(iv) in applying paragraph 40(1)(a) or 44(1)(e) in 
respect of a property described in subparagraph 
(a)(i) and paragraphs (b), (c) and (d) disposed of by 
the Canadian affiliate, the property is deemed to 
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(a) where the Canadian affiliate and the entrant bank 
jointly elect in accordance with subsection (11) to 
have this paragraph apply, 


(i) both 


(A) the value of that part of the consideration 
for the transfer of the property, and 


(B) for the purpose of determining the conse- 
quences of the assumption of the obligation and 
any subsequent settlement or extinguishment of 
it, the value of the consideration given to the 
entrant bank for the assumption of the 
obligation, 


are deemed to be an amount (in this paragraph re- 
ferred to as the “assumption amount’) equal to the 
amount outstanding on account of the principal 
amount of the obligation at that time, and 


(11) the assumption amount shall not be considered 
a term of the transaction that differs from that 
which would have been made between persons 
dealing at arm’s length solely because it is not 
equal to the fair market value of the obligation at 
that time; 


(b) where the obligation is denominated in a foreign 
currency, and the Canadian affiliate and the entrant 
bank jointly elect in accordance with subsection (11) 
to have this paragraph apply, 


(1) the amount of any income, loss, capital gain or 
capital loss in respect of the obligation due to the 
fluctuation in the value of the foreign currency rel- 
ative to Canadian currency realized by 


(A) the Canadian affiliate on the assumption of 
the obligation is deemed to be nil, and 


(B) the entrant bank on the settlement or extin- 
guishment of the obligation shall be determined 
based on the amount of the obligation in Cana- 
dian currency at the time it became an obliga- 
tion of the Canadian affiliate, and 


(ii) for the purpose of an election made in respect 
of the obligation under paragraph (a), the amount 
outstanding on account of the principal amount of 
the obligation at that time is the total of all amounts 
each of which is an amount that was advanced to 
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the Canadian affiliate on account of principal, that 
remains outstanding at that time, and that is deter- 
mined using the exchange rate that applied be- 
tween the foreign currency and Canadian currency 


at the time of the advance; and 


(c) for the purpose of applying paragraphs 20(1)(e) 


and (f) in respect of the debt obligation, the obligation 
is deemed not to have been settled or extinguished by 
virtue of its assumption by the entrant bank and the 


entrant bank is deemed to be the same corporation as, 


and a continuation of, the Canadian affiliate. 


Proposed Addition — 142.7(8)(d) - 


(d) for the purpose of applying subparagraph 
212(1)(b)(vii) in respect of the debt obligation, the 


obligation is deemed to have been issued by. the en- 
trant bank at the time that the obligation was issued _ 


by the Canadian affiliate. 


Application: The February 27, 2004 draft een on. $.,19, wil add : 


para. 142.7(8)(d), applicable after June 27, 1999. 
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We agree with your views on this point and are prepared to _ 
recommend amendments to ensure that, where an authorized — 
foreign bank assumes the debts of its subsidiary, such. debt will — 
be deemed for the purposes of the ‘subparagraph 21 2(1)(b)(vii) : 
exemption to have been issued by ‘the entrant bank at the same 
time that it was issued by the npn affiliate under ries — 
nal terms sand eoriditions: Las : 


eee 45 
Pe ae 


Sou pee 


Brian marae Director, Tax Legislatio: : Division, Tax 
_ Policy Branch | 2020 20k atte ol 1 


Related Provisions: 142.7(11) — Requirements for election. 


(9) 


Branch-establishment dividend — Notwith- 


standing any other provision of this Act, the rules in sub- 
section (10) apply if 


Technical Notes (December 20, 2002): Section 142.7 pro- é, 
vides time-limited rules to facilitate foreign banks’ transforma- . 


tion of certain Canadian operations, currently carried out 
through subsidiaries, into Canadian branches (known as “au- 
thorized foreign banks”) of the foreign banks themselves. 


When an authorized foreign bank assumes certain debt obliga- 
tions of its Canadian affiliates, subsection 142.7(8) applies to 
govern the tax consequences of the assumption. 


Subparagraph 212(1)(b)(vii) provides an exemption from Part 
XIII tax in respect of interest payments on certain long- and 
medium-term corporate debt. The exemption can depend upon, 
among other things, the time at which a debt is issued. New 
paragraph 142.7(8)(d) is added to treat, for the purpose of sub- 
paragraph 212(1)(b)(vii), a debt obligation assumed by an au- 
thorized foreign bank from its Canadian affiliate as having 
been issued at the time that the debt was issued by the Cana- 
dian affiliate. 


Letter from Dept. of Finance, December 18, 2001: 
Dear [xxx]: 


I am writing in reply to your letter of October 24, 2001, regard- 
ing the conversion rules of foreign bank branches, particularly 
subsection 142.7(8) and subparagraph 212(1)(b)(vii) of the In- 
come. Tax Act, as well as your letter of November 13, 2001 
regarding the application of section 116 of the Act where an 
authorized foreign bank disposes of its property to a Canadian 
resident. 
Conversion Rules 


Subsection 142.7(8) provides the conversion rules for debt ob- 
ligations assumed by an authorized foreign bank from its Cana- 
dian subsidiary, and subparagraph 212(1)(b)(vil) exempts from 
Part XIII non-resident withholding tax the interest paid to a 
non-resident by a corporation resident in Canada on certain 
long-term debts. Subsection 212(13.3), meanwhile, treats the 
branch asa resident. of Canada for the purposes of Part XIII. 


In your October letter, you note that paragraph 142:7(8)(c) 
deems the assumed debt not to have been settled or extin- 
guished for the purposes of paragraphs 20(1)(e) and (f), but it 
does not do the same for the purposes of subparagraph 
212(1)(b)(vii). You also suggest that the assumption of debt by 
an authorized foreign bank would result, in a novation of that 
debt as the Canadian affiliate would have been. totally dis- 
charged from it. In your opinion, when the novation took place 
there would be a new debt, which would not qualify for the 
exemption in subparagraph 2s O if there were less 
than 5 years-left on the debt. 


You consider this to be an inappropriate result, and you request 
an amendment to subsection 142.7(8) to provide specifically 
that the above-described debt be deemed to continue in order to 
qualify for the subparagraph 212(1)(b)(vii) exemption. 


(a) a dividend is paid by a Canadian affiliate of an en- 
trant bank to the entrant bank or to a person that is 
affiliated with the Canadian affiliate and that is resi- 
dent in the country in which the entrant bank is resi- 
dent, or 


(b) a dividend is deemed to be paid for the purposes of 
this Part or Part XIII (other than by paragraph 
214(3)(a)) as a result of a transfer of property from the 
Canadian affiliate to such a person, 


and the Canadian affiliate and the entrant bank wAS iy 
elect in accordance with subsection (11) to have subsec- 
tion (10) apply in respect of the dividend. 


(10) Treatment of dividend — If the conditions in 
subsection (9) are met, 
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(a) the dividend is deemed (except for the purposes of 
subsections 112(3) to (7)) not to be a taxable dividend; 
and 


(b) there is added to the amount otherwise determined 
under paragraph 219(1)(g) in respect of the entrant 
bank for its first taxation year that ends’ after the time 
at which the dividend is paid, the amount of the divi- 
dend less, where the dividend is paid by means of, or 
arises as a result of, a transfer of eligible property in 
respect of which the Canadian affiliate and the entrant 
bank have jointly elected under subsection (3), the 
amount by which the fair market value of the property 
transferred exceeds the amount the Canadian affiliate 
and the entrant bank have agreed on in their election. 


Related Provisions: 142.7(11)— Requirements for election. 


(11) Elections — An election under subsection (3) or 
(7), paragraph (8)(a) or (b) or subsection (10), (12) or (14) 
is valid only if 


(a) the entrant bank by which the election is made has, 
on or before the day that is 6 months after the day on 
which the Income Tax Amendments Act, 2000 {2001, 
c. 17] receives royal assent [June 14, 2001], complied 
with paragraphs 1.1(b) and (c) of the “Guide to For- 
eign Bank Branching” in respect of the establishment 
and commencement of business of a foreign bank 
branch in Canada issued by the Office of the Superin- 
tendent of Financial Institutions, as it read on Decem- 
ber 31, 2000; 


(b) the election is made in prescribed form on or 
before the earlier of the filing-due date of the Cana- 
dian affiliate and the filing-due date of the entrant 
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bank, for the taxation yarn that includes the time at 
which 


(i) in the case of an election under subsection (3) or 
(7), paragraph (8)(a) or (b) or subsection (10), the 
dividend, transfer or assumption to which the elec- 
tion relates is paid, made or effected, or 


(i1) in the case of an election under subsection (12), 
the dissolution order was granted or the winding up 
commenced; and 


(c) in the case of an election under subsection (3) or 
(7), paragraph (8)(a) or (b) or subsection (10), the div- 
idend, transfer or assumption to which the election re- 
lates is paid, made or effected within the period that 


(1) begins on the day on which the Superintendent 
makes an order in respect of the entrant bank under 
subsection 534(1) of the Bank Act, and 


(ii) ends on the later of |. 
(A) the earlier of 


~ (D) the day that is one year after the day re- 
ferred to subparagraph (i), and 


(iI) the day that is three years after the day 
on which the Income Tax Amendments Act, 
2000 [2001, c. 17] receives royal assent 
[June 14, 2001], and 


(B) the day that is one year after the day on 
which the Income Tax Amendments Act, 2000 
[2001, c. 17] receives oe assent [June 14, 
2001). 


Related Provisions: 142.7(2)(b) — Entrant bank deemed to have com- 
plied with para. (11)(a) if predecessor did; 142.7(6) — Transfer of mark- 
to-market property; 142.7(8) — Assumption of debt obligation. 


(12) Winding-up of Canadian affiliate: losses — If 


(a) within the period described in paragraph (11)(c) in 
respect of the entrant bank, 


_(i) the Minister of Finance has issued letters patent 
under section 342 of the Bank Act or section 347 of 
the Trust and Loan Companies Act dissolving the 
Canadian affiliate or an order under section 345 of 
the Bank Act or section 350 of the Trust and Loan 
Companies Act approving the Canadian affiliate’s 
application for dissolution (such letters patent or 
order being referred to in this subsection as the 
“dissolution order’), or 


(ii) the affiliate has been wound up under the terms 
of the corporate law that governs it, 


(b) the entrant bank carries on all or part of the busi- 
ness in Canada that was formerly carried on by the Ca- 
nadian affiliate, and 


(c) the Canadian affiliate and the entrant bank jointly 
elect in accordance with subsection (11) to have this 
section apply 


then in applying section 111 for the purpose of computing 
the taxable income earned in Canada of the entrant bank 
for any taxation year that begins after the date of the dis- 
solution order or the commencement of the winding up, 
as the case may be, 


(d) subject to paragraphs (e) and (h), the portion of a 
non-capital loss of the Canadian affiliate for a taxation 
year (in this paragraph referred to as the “Canadian af- 
filiate’s loss year”) that can reasonably be regarded as 
being its loss from carrying on a business in Canada 
(in this paragraph referred to as the “loss business”) or 
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being in respect of a claim made under section 110.5, 
to the extent that it 


(i) was not deducted in computing the taxable in- 
come of the Canadian affiliate or any other entrant 
bank for any taxation year, and 


(ii) would have been deductible in computing the 
taxable income of the Canadian affiliate for any 
taxation year that begins after the date of the disso- 
lution order or the commencement of the winding 
up, as the case may be, on the assumption that it 
had such a taxation year and that it had sufficient 
income for that year, 


is deemed, for the taxation year of the entrant bank in 
which the Canadian affiliate’s loss year ended, to be a 
non-capital loss of the entrant bank from carrying on 
the loss business (or, in respect of'a claim made under 
section 110.5, to be a non-capital loss of the entrant 
bank’ in respect of a claim under subparagraph 
115(1)(a)(vu)) that was not deductible by the entrant 
bank in computing its taxable income earned in Can- 
ada for any taxation year that began before the date of 
the dissolution order or the commencement of the 
winding up, as the case may be, 


(e) if at any time control of the Canadian affiliate or 
entrant bank has been acquired by a person or group of 
persons, no amount in respect of the Canadian affili- 
ate’s non-capital loss for a taxation year that ends 


before that time is deductible in computing the taxable 


income earned in Canada of the entrant bank for a par- 
ticular taxation year that ends after that time, except 
that the portion of the loss that can reasonably be re- 
garded as the Canadian affiliate’s loss from carrying 
on a business in Canada and, where a business was 
carried on by the Canadian affiliate in Canada in the 
earlier year, the portion of the loss that can reasonably 
be regarded as being in respect of an amount deducti- 
ble under paragraph 110(1)(k) in computing its taxable 
income for the year are deductible only 


(i) if that business is carried on by the Canadian 
affiliate or the entrant bank for profit or with a rea- 
sonable expectation of profit throughout the partic- 
ular year, and 


(ii) to the extent of the total of the entrant bank’s 
income for the particular year from that business, 
and where properties were sold, leased, rented or 
developed or services rendered in the course of car- 
rying on that ‘business before that time, from any 
other business substantially all of the income of 
which was derived from the sale, leasing, rental or 
development, as the case may be, of similar proper- 
ties or the rendering of similar services, 


and, for the purpose of this paragraph, where subsec- 
tion 88(1.1) applied to the dissolution of another cor- 
poration in respect of which the Canadian affiliate was 
the parent and paragraph 88(1.1)(e) applied in respect 
of losses of that other corporation, the Canadian affili- 
ate is deemed to be the same corporation as, and a 
continuation of, that other corporation with respect to 
those losses, 


(f) subject to paragraphs (g) and (h), a net capital loss 
of the Canadian affiliate for a taxation year (in this 
paragraph referred to: as the “Canadian affiliate’s loss 
year’) is deemed to be a net capital loss of the entrant 


S. 142.7(12)(f) 


bank for its taxation year in which the Canadian affili- 
ate’s loss year ended to the extent that the loss 


(i) was not deducted in computing the taxable in- 
come of the Canadian affiliate or any other entrant 
bank for any taxation year, and 


(11) would have been deductible in computing the 
taxable income of the Canadian affiliate for any 
taxation year beginning after the date of the disso- 
lution order or the commencement of the winding- 
up, as the case may be, on the assumption that the 
Canadian affiliate had such a taxation year and that 
it had sufficient income and taxable capital gains 
for that year, 


(g) if at any time control of the Canadian affiliate or 
the entrant bank has been acquired by a person or 
group of persons, no amount in respect of the Cana- 
dian affiliate’s net capital loss for a taxation year that 
ends before that time is deductible in computing the 
entrant bank’s taxable income earned in Canada for a 
taxation year that ends after that time, and 


(h) any loss of the Canadian affiliate that would other- 
wise be deemed by paragraph (d) or (f) to be a loss of 
the entrant bank for a particular taxation year that be- 
gins after the date of the dissolution order or the com- 
mencement of the winding-up, as the case may be, is 
deemed, for the purpose of computing the entrant 
bank’s taxable income earned in Canada for taxation 
years that begin after that date, to be such a loss of the 
entrant bank for its immediately preceding taxation 
year and not for the particular year, if the entrant bank 
so elects in its return of income for the particular year. 
Related Provisions:  142.7(11)—-Requirements for election; 
142.7(13) — Stop-loss rule on windup of affiliate; 142.7(14) — Specified 
debt obligations. 


(13) Winding-up of Canadian affiliate: stop loss — 
If a Canadian affiliate and its entrant bank have at any 
time made a joint election under either of subsection (3) 
or (12), 


(a) in respect of any transfer of property, directly or 
indirectly, by the Canadian affiliate to the entrant bank 
or a person with whom the entrant bank does not deal 
at arm’s length, 


(1) subparagraph 13(21.2)(e)(i1i) shall be read with- 
out reference to clause (E) of that subparagraph, 


(41) subsection 14(12) shall be read without refer- 
ence to paragraph (g) of that subsection, 


(iii) paragraph 18(15)(b) shall be read without ref- 
erence to subparagraph (iv) of that paragraph, and 


(iv) paragraph 40(3.4)(b) shall be read without ref- 
erence to subparagraph (v) of that paragraph; 


(b) in respect of any property of the Canadian affiliate 
appropriated to or for the benefit of the entrant bank or 
any person with whom the entrant bank does not deal 
at arm’s length, section 69(5) shall be read without 
reference to paragraph (d); and 

(c) for the purposes of applying subsection 13(21.2), 
14(12), 18(15) and 40(3.4) to any property that was 
disposed of by the affiliate, after the dissolution or 
winding-up of the affiliate, the entrant bank is deemed 
to be the same corporation as, and a continuation of, 
the affiliate. 

Regulations: 9204(2.1) (winding-up into authorized foreign bank). 


(14) Winding-up of Canadian affiliate: SDOs — Ifa 
Canadian affiliate of an entrant bank and the entrant bank 
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meet the conditions set out in paragraphs (12)(a) and (b) 
and jointly elect in accordance with subsection (11) to 
have this subsection apply, and the Canadian affiliate has 
not made an election under this subsection with any other 
entrant bank, the entrant bank is deemed to be the same 
corporation as, and a continuation of, the Canadian affili- 
ate for the purposes of paragraphs 142.4(4)(c) and (d) in 
respect of any specified debt obligation disposed of by the 
Canadian affiliate. 


Related Provisions: 142.7(11) — Requirements for election. 


History [s. 142.7]: S. 142.7 added by 2001, c. 17, s. 138, applicable after 
June 27, 1999. 


Definitions [s. 142.7]: “affiliated” — 251.1; “amount” — 248(1); 
“arm’s length” — 251(1); “authorized foreign bank”, “bank”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian af- 
filiate” — 142.7(1); “Canadian banking business” — 248(1); “Canadian 
corporation” — 89(1), 248(1); “capital gain” — 39(1)(a), 248(1); “capital 
loss” — 39(1)(b), 248(1); “commencement” — Interpretation Act 35(1); 
“corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); 
“eligible property”, “entrant bank” — 142.7(1); “filing-due date” — 


248(1); “financial institution” — 142.2(1); “foreign currency” — 248(1); 
“foreign merger” — 87(8.1); “Governor” — Interpretation Act 35(1); 
“lending asset” — 248(1); “mark-to-market property” — 142.2(1); “Min- 


ister’ — 248(1); “month” — /nterpretation Act 35(1); “net capital loss”, 
“non-capital loss’ — 111(8), 248(1); “non-resident” — 248(1); “par- 
ent” — 88(1.1); “person”, “prescribed”, “principal amount’, “property” — 
248(1); “qualifying foreign merger” — 142.7(1); “resident” — 250; 
“share”, “shareholder” — 248(1); “specified debt obligation” — 142.2(1); 
“taxable capital gain” —38(a), 248(1); “taxable dividend” — 89(1), 
248(1):; “taxable income”, “taxable income earned in Canada” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). : 


Communal Organizations 


143. (1) Communal [religious] organizations — 
Where a congregation, or one or more business agencies 
of the congregation, carries on one or more businesses for 
purposes that include supporting or sustaining the congre- 
gation’s members or the members of any other congrega- 
tion, the following rules apply: 


(a) an inter vivos trust is deemed to be created on the 
day that is the later of 


(i) December 31, 1976, and 
(ii) the day the congregation came into existence; 


(b) the trust is deemed to have been. continuously in 
existence from the day determined under paragraph 
(a); 

(c) the property of the congregation is deemed to be 
the property of the trust; 


(d) the property of each business agency of the con- 
gregation in a calendar year is deemed to be property 
of the trust throughout the portion of the year through- 
out which the trust exists; 


(e) where the congregation is a corporation, the corpo- 
ration is deemed to be the trustee having control of the 
trust property; 


(f) where the congregation is not a corporation, its 
council, committee of leaders, executive committee, 
administrative committee, officers or other group 
charged with its management are deemed to be the 
trustees having control of the trust property; 


(g) the congregation is deemed to act and to have al- 
ways acted as agent for the trust in all matters relating 
to its businesses and other activities; 


(h) each business agency of the congregation in a cal- 
endar year is deemed to have acted as agent for the 
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trust in all matters in the year relating to its businesses 
and other activities; 


(i) the members of the congregation are deemed to be 
the beneficiaries under the trust; 


(j) tax under this Part is payable by the trust on its tax- 
able income for each taxation year; 


(k) in computing the income of the trust for any taxa- 
tion year, 


(i) subject to paragraph (1), no deduction may be 


(i) tax under this Part is payable by the trust on its taxable in- 
come for each taxation year, 


(j) in computing the income of the trust for any taxation year, 
no deduction may be made in respect of salaries, wages or be- 
nefits of any kind whatever, paid to the members of the congre- 
gation, and 


(k) where the congregation or one of the business agencies is a 
corporation, section 15.1 shall, except for the purposes of 
paragraphs 15.1(2)(a) and (c) (other than subparagraphs 
15.1(2)(c)@) and (ii)), apply as if this subsection were read 
without reference to paragraphs (d) and (g). 


made in respect of salaries, wages or benefits of Para. 143(1)(k) added by 1994, c. 21,'s. 67, applicable to 1992 et seq. 
any kind provided to the members of the congrega- | Information Circulars: 78-5R3: Communal organizations. 


tion, and 


(2) Election in respect of income — Where the inter 


(ii) no deduction may be made under subsection | yiyos trust referred to in subsection (1) in respect of a 
104(6), except to the extent that any portion of the | congregation so elects in respect of a taxation year in 
trust's income (determined without reference to | writing filed with the Minister on or before the trust’s fil- 
that subsection) is allocated to the members of the | jng-due date for the year and all the congregation’s partic- 
congregation in accordance with subsection (2); ipating members are specified in the election in accor- 


(1) for the purpose of applying section 20.01 to the | dance with subsection (5), the following rules apply: 


trust, 


(i) each member of the congregation is deemed to 
be a member of the trust’s household, and 


(ii) section 20.01 shall be read without reference to 
paragraphs 20.01(2)(b) and (c) and_ subsection 
20.01(3); and 


(m) where the congregation or one of the business 
agencies is a corporation, section 15.1 shall, except for 
the purposes of paragraphs 15.1(2)(a) and (c) (other 
than subparagraphs 15.1(2)(c)(i) and (i1)), apply as if 
this subsection were read without reference to 
paragraphs (c), (d), (g) and(h). 

Related Provisions: 108(1)“trust’(c) — S. 143 trust deemed not.a trust 


for certain purposes; 127(7) — Investment tax credit of trust; 143(2) — 
Election in respect of income. 


History: Subsec. 143(1) amended by 2000, c. 19, subsec. 41(1) applicable 
to 1998 et seq. The subsec. formerly read: 


143. (1) Where a congregation 


(a) the members of which live and work together, 


(b) that does not permit any of its members to own any property 
in the member’s own right, and 


(c) that requires that its members devote their working lives to 
the activities of the congregation 


carries on one or more businesses or has the effective management 
or control of one or more corporations, trusts or other persons 
(which corporations, trusts and other persons are in this section col- 
lectively referred to as “business agencies”) that carry on one or 
more businesses for purposes that include supporting or sustaining 
its members or the members of any other congregation, an inter 
vivos trust shall be deemed to have been in existence on December 
31, 1976 and continuously thereafter and the following rules apply: 


(d) the property of the congregation and the property of all busi- 
ness agencies of the congregation shall be deemed to be the 
property of the inter vivos trust, 


(e) where the congregation is a corporation, the corporation 
shall be deemed to be the trustee having control of the trust 
property, 

(f) where the congregation is not a corporation, its council, 
committee of leaders, executive committee, administrative 
committee, officers or other group charged with the manage- 
ment of the congregation shall be deemed to be the trustees 
having control of the trust property, 


(g) the congregation and all business agencies of the congrega- 
tion shall be deemed to act and have always acted as agents for 
the inter vivos trust in all matters relating to their business and 


(a) for the purposes of subsections 104(6) and (13), the 
amount payable in the year to a particular participating 
member of the congregation out of the income of the 
trust (determined without reference to subsection 
104(6)) is the amount determined by the formula 


0.8 (A x B/C) + D + (0.2A — E)/F 
where 


A is the taxable income of the trust for the year (de- 
termined without reference to subsection 104(6) 
and specified future tax consequences for the year), 


B is 


(i) where the particular member is identified in 
the election as a person to whom this subpara- 
graph applies (in this subsection referred to as. a 
“designated member’), 1, and 


(11) in any other case, 0.5, 
C_ is the total of 


(i) the number of designated members of the 
congregation, and 


(ii) ‘2 of the number of other participating 
members of the congregation in respect of the 
year, 


D is the amount, if any, that is specified in the elec- 
tion as an additional allocation under this subsec- 
tion to the particular member, 


E is the total of all amounts each of which is an 
amount specified in the election as an additional al- 
location under this subsection to a participating 
member of the congregation in respect of the year, 
and 


Fis the number of participating members of the con- 
gregation in respect of the year; 


(b) the designated member of each family at the end of 
the year is deemed to have supported the other mem- 
bers of the family during the year and the other mem- 
bers of the family are deemed to have been wholly de- 
pendent on the designated member for support during 
the year; and 


(c) the taxable income for the year of each member of 
the congregation shall be computed without reference 
to subsection 110(2). 


other activities, Related Provisions: 143(3) — Election not binding unless taxes paid; 
(h) the members of the congregation shall be deemed to be the 143(5) — Specification of family members; 220(3.2), Reg. 600(b) — Late 
beneficiaries under the trust, filing of election; 257 — Formula cannot calculate to less than zero. 
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History: Subsec. 143(2) amended by 2000, c. 19, subsec. 41(1), applica- 
ble to 1998 et seq. The subsec. formerly read: 


(2) Election in respect of taxable income — Where the inter 
vivos trust referred to in subsection (1) in respect of a congregation 
so elects in respect of a taxation year, the amount determined under 
paragraph (a) for that taxation year shall be deemed to have been 
payable by the trust in the year to the beneficiaries thereunder in 
accordance with the following rules: 


(a) determine the amount that would be the taxable income of 
the trust for the year if no deductions were made in respect of 
expenses incurred for the support, maintenance and satisfaction 
or personal needs of its members, 


(b) determine the amount that is the quotient obtained when the 
amount so determined is divided by 1'/4 times the number of 
adults who are members of the congregation at the end of the: 
year, 


(c) allocate to each family in the congregation at the end of the 
year the amount equal to the product obtained when the amount 
determined under paragraph (b) is multiplied by the number of 
adults in the family at the end of the year, and 


(d) allocate among the families in the congregation at the end of 
the year in such manner as the congregation determines the 
amount by. which the amount determined under paragraph (a) 
exceeds the total of amounts allocated under paragraph (c) or, if 
such an allocation is not made and specified in the election 
under this subsection in respect of the year, allocate to each of 
the families in the) congregation at the end of the year the 
amount equal to the proportion of the excess that the number of 
adults in the family at that time is of the number of adults in all 
of the families in the congregation at that time, 


and the total of amounts so allocated to a family shall be deemed to 
be payable in the year to, and to be received in the year by, the adult 
member of the family who is specified in the election under this 
subsection in respect of the year and that member of the family shall 
be deemed to have supported each of the other members of the fam- 
ily during that taxation year and the other members of the family 
shall be deemed to have been wholly dependent on mae member for 
support during that taxation year. 


Information Circulars: 78-5R3: Communal organizations. 


(3) Refusal to accept election — An election under 
subsection (2) in respect of a congregation for a particular 
taxation year is not binding on the Minister unless all 
taxes, interest and penalties payable under this Part, as a 
consequence of the application of subsection (2) to the 
congregation for preceding taxation years, are paid at or 
before the end of the particular year. 


History: Subsec. 143(3) amended by 2000, c. 19, subsec.'41(1), applica- 
ble to 1998 et seg. The subsec. formerly read: 


(3) Idem — An election under subsection (2) in respect of a taxa- 
tion year is not binding on the Minister unless 


(a) the election is made on or before the day on or before which 
the inter vivos trust is required by section 150 to file a return of 
income for the year; 


(b) all tax, interest and penalties, if any, payable under this Part 
by adult members designated in accordance with subsection (2) 
have been paid within the time required by this Act; and 


(c) no amounts are, by virtue of subsection 110(2), deducted in 
computing the taxable income for the year of the members des- 
ignated in accordance with subsection (2). 


Information Circulars: 78-5R3: Communal organizations. 


(3.1) Election in respect of gifts — For the purposes 
of section 118.1, where the fair market value of a gift 
made in a taxation year by an inter vivos trust referred to 
in subsection (1) in respect of a congregation would, but 
for this subsection, be included in the total charitable 
gifts, total Crown gifts, total cultural gifts or total ecologi- 
cal gifts of the trust for the year and the trust so elects in 
its return of income under this Part for the year, 


(a) the trust is deemed not to have made the gift; and 
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(b) each participating member of the congregation is 
deemed to have made, in the year, such a gift the fair 
market value of which is the amount determined by 
the formula 


Ax B/C 
where 


A is the fair market value of the gift made by the 
trust, 


Bis the amount determined for the year in. respect of 
the member under paragraph (2)(a) as a: conse- 
quence of an election under subsection (2) by the 
trust, and 


C is the total of all amounts each of which is an 
amount determined for the year in respect of a par- 
ticipating member of the congregation under para- 
graph (2)(a) as a consequence of an election under 
subsection (2) by the trust. 


Related Provisions: 248(30)—(33) — Determination of eligible amount. 


History: Subsec. 143(3.1) amended by 2000, c. 19, subsec. 41(2), the 
opening words applicable to 1995 et seq. and paras. (a), (b) applicable to 
1998 et seq. The subsec. formerly read: 


(3.1) For the purposes of section 118.1, where the fair market value 
of a gift made in a taxation year by an inter vivos trust referred to in 
subsection (1) would, but for this subsection, be included in the total 
charitable gifts, total Crown gifts or total cultural gifts of the trust 
for the year and the trust so elects in its return of income under this 
Part for the year, 


{ 


(a) the trust shall be deemed not to have made the’ gift; and 
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(b) each adult member of a family to whom an amount is 
deemed under subsection (2) to be payable in the year shall be 
deemed to have made, in the year, such a gift the fair market 
value of which is the amount determined by the formula 


B 
DNS 
(© 


where 
A is the fair market value of the gift made by the trust, 


Bis the amount deemed under subsection (2) to be payable in 
the year in respect of the trust to the adult member, and 


C is the total of all amounts deemed under subsection (2) to 
be payable in the year in respect of the trust to an adult 
member of a family. 


Subsec. 143(3.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 116(1), 
applicable to 1990 et seq. 


Information Circulars; 78-5R3: Communal organizations. 
(4) Definitions — For the purposes of this section, 


“adult” means an individual who, before the time at 
which the term is applied, has attained the age of eighteen 
years or is married or in a common-law partnership; 


“business agency”, of a congregation at any time in a 
particular calendar year, means a corporation, trust or 
other person, where the congregation owned all the shares 
of the capital stock of the corporation (except directors’ 
qualifying shares) or every interest in the trust or other 
person, as the case may be, throughout the portion of the 
particular calendar year throughout which both the con- 
gregation and the corporation, trust or other person, as the 
case may be, were in existence; , 


“congregation” means a community, society or body of 
individuals, whether or not incorporated, 


(a) the members of which live and work together, 


(b) that adheres to the practices and beliefs of, and op- 
erates according to the principles of, the religious or- 
ganization of which it is a constituent part, 


(c) that does not permit any of its members to own any 
property in their own right, and 


(d) that requires its members to devote their working 
lives to the activities of the congregation; 


“family” means, 


(a) in the case of an adult who is unmarried and who is 
not in a common-law partnership, that person and the 
person’s children who are not adults, not married and 
not in a common-law partnership, and 


(b) in the case of an adult who is married or in a com- 
mon-law partnership, that person and the person’s 
spouse or common-law partner and the children of ei- 
ther or both of them who are not adults, not married 
and not in a common-law partnership 


but does not include an individual who is included in any 
other family or who is not a member of the congregation 
in which the family is included; 


“member of a congregation’? means 


(a) an adult, living with the members of the congrega- 
tion, who conforms to the practices of the religious or- 
ganization of which the congregation is a constituent 
part whether or not that person has been formally ac- 
cepted into the organization, and 


(b) a child who is unmarried and not in common-law 
partnership, other than an adult, of an adult referred to 
in paragraph (a), if the child lives with the members of 
the congregation; 
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“participating member’’, of a congregation in respect of 
a taxation year, means an individual who, at the end of 
the year, is an adult who is a member of the congregation; 


“religious organization’? means an organization, other 
than a registered charity, of which a congregation is a 
constituent part, that adheres to beliefs, evidenced by the 
religious and philosophical tenets of the organization, that 
include a belief in the existence of a supreme being; 


“total charitable gifts’ has the meaning assigned by sub- 
section 118.1(1); 


“total Crown gifts” has the meaning assigned by subsec- 
tion 118.1(1); 


“total cultural gifts” has the meaning assigned by sub- 
section 118.1(1). 


“total ecological gifts’ has the same meaning as in sub- 
section 118.1(1). 


History: The definition “adult” in subsec. 143(4) amended by 2000, c. 12, 
Sch. 2, s. 11, to replace “married” with “married or in a common-law part- 
nership”,. applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The definition “family” in subsec. 143(4) amended by 2000, c. 12, subsec. 
134(1), applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law part- 
ner’. The definition formerly read: 


“family” means, 


(a) in the case of an unmarried adult, that person and the per- 
son’s unmarried children who are not adults, and 


(b) in the case of a married adult, that person and the person’s 
spouse’ and the unmarried children of either or both of them 
who are not adults 


- but does not include an individual who is included in any other fam- 
ily or who is not a member of the congregation in which the family 
is included; 


Para. (b) of the definition “member of the congregation” in subsec. 143(4) 
amended by 2000, c. 12, subsec. 134(2) (as amended by 2001, c. 17, s. 
263), applicable to 2001 et seq., in force July 31, 2000. See also the transi- 
tional rules reproduced in the History to 248(1)“common-law partner”. 
The para. formerly read: 


(b) an unmarried child, other than an adult, of an adult referred to in 

paragraph (a), if the child lives with the members of the 

congregation; 
The definition “congregation” in subsec. (4) amended, and the definitions 
“business agency”, “participating member” and “total ecological gifts” ad- 
ded to subsec. (4) by 2000, c. 19, subsecs. 41(3), (4), the definitions “‘con- 
gregation”, “business agency” and “participating member” applicable to 
1998 et seq. except that, for taxation years that end before 2001, the defi- 
nition “business agency” shall be read as follows: 


“business agency”, of a congregation at any time in a particular cal- 
endar year, means 


(a) a corporation, trust or other person, where the congregation 
owned all the shares of the capital stock of the corporation (ex- 
cept directors’ qualifying shares) or every interest in the trust or 
other person, as the case may be, throughout the portion of the 
particular year throughout which both the congregation and the 
corporation, trust or other, person, as the case may be, existed, 
or 


(b) a corporation, 
congregation 


trust or other person of which the 


(i) has effective management or control throughout the por- 
tion of the particular year throughout which both the con- 
gregation and the corporation, trust or other person, as the 
case may be, were in existence, and 


(ii) had effective management or control during a taxation 
year of the corporation, trust or other person that began 
before March 1999 and ended in the particular year; 
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and the definition “total ecological gifts”, applicable to gifts made after 
February 27, 1995. The definition “congregation” formerly read: 


“congregation” means a community, society or body of individuals, 
whether or not incorporated, that adheres to the practices and beliefs 
of, and operates according to the principles of, the religious organi- 
zation of which it is a constituent part; 
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The definitions “total charitable gifts”, “total Crown gifts” and “total cul- 
tural gifts” added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 116(2), ap- 
plicable to 1990 et seq. 


(5) Specification of family members — For the pur- 
pose of applying subsection (2) to a particular election by 
the inter vivos trust referred to in subsection (1) in respect 
of a congregation for a particular taxation year, 


(a) subject to paragraph (b), a participating member of 
the congregation is considered to have been specified 
in the particular election in accordance with this sub- 
section only if the member is identified in the particu- 
lar election and 


(1) where the member’s family includes only one 
adult at the end of the particular year, the member 
is identified in the particular election as a person to 
whom subparagraph (1) of the description of B in 
subsection (2) (in this subsection referred to as the 
“relevant subparagraph”) applies, and 


(11) in any other case, only one of the adults in the 
member’s family is identified in the particular elec- 
tion as a person to whom the relevant subparagraph 
applies; and 


(b) an individual is considered not to have been speci- 
fied in the particular election in accordance with this 
subsection if 


(i) the individual is one of two individuals who 
were married to each other, or in a common-law 
partnership, at the end of a preceding taxation year 
of the trust and at the end of the particular year, 


(11) one of those individuals was 


(A) where the preceding year ended before 
1998, specified in an election under. subsection 
(2) by the trust for the preceding year, and 


(B) in any other case, identified in an election 
under subsection (2) by the trust for the preced- 
ing year as a person to whom the relevant sub- 
paragraph applied, and 


(ii1) the other individual is identified in the particu- 
lar election as a person to whom the relevant sub- 
paragraph applies. 


History [subsec. 143(5)]: Subpara. 143(5)(b)(i) amended by 2001, c. 
17, s. 245 to add the words “or in a common-law partnership”, applicable 
to 2001 et seg. except that, if a taxpayer and a person have jointly elected 
pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 
taxation years, the amendment applies to the taxpayer and the person in 
respect of the applicable taxation year and subsequent taxation years. 


Subsec. 143(5) amended by 2000, c. 19, subsec. 41(5), applicable to 1998 
et seq. The subsec. formerly read: 


(5) Effect of specification of member of family — Where an adult 
member (in this subsection referred to as a “specified person”) of a 
family is specified in an election under subsection (2) in respect of a 
taxation year, no other member of that family may be specified in 
an election in respect of any subsequent taxation year at the end of 
which the specified person was a member of that family. 


Definitions [s. 143]: “adult” — 143(4); “amount”, “business” — 
248(1); “business agency” — 143(4); “child” — 252(1); “congrega- 
tion” — 143(4); “corporation” — 248(1), Interpretation Act 35(1); “eligi- 
ble amount” — 248(30); “family” — 143(4); “filing-due date”, “indivi- 
dual” — 248(1); “inter vivos trust’ — 108(1), 248(1); “member of a 
congregation” — 143(4); “Minister”, “officer” —248(1); “participating 


member” — 143(4); “person”, | “property” — 248(1); “qualifying 
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share’ — 192(6), 248(1); “registered charity” — 248(1); “religious organ- 
ization” — 143(4); “share”, “specified future tax consequence” — 248(1); 
“taxable income” — 248(1); “taxation year’ —249; “total charitable 
gifts’, “total Crown gifts”, “total cultural gifts”, “total ecological gifts” — 
143(4); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 
DOL) 


143.1 (1) Amateur athletes’ reserve funds — Where 
a national sport organization that is a registered Canadian 
amateur athletic association receives an amount for the 
benefit of an individual under an arrangement made under 
rules of an international sport federation that require 
amounts to be held, controlled and administered by the 
organization in order to preserve the eligibility of the in- 
dividual to compete in a sporting event sanctioned by the 
federation, 


(a) an inter vivos trust (in this section referred to as an 
“amateur athlete trust’) shall be deemed to be created 
on the day that is the later of 


(i) the day on which the first such amount is re- 
ceived by the organization, and 


(ii) January 1, 1992, 


and to exist continuously thereafter until subsection 
(3) or (4) applies in respect of the trust; 


(b) all property required to be held after 1991 under 
the arrangement shall be deemed to be property of the 
trust and not property of any other person; 


(c) any amount received at any time under the arrange- 
ment by the organization shall, to the extent that it 
would, but for this subsection, be included in comput- 
ing the individual’s income for the taxation year that 
includes that time, be deemed to be income of the trust 
for the taxation year and not to be income of the 
individual; 

(d) all amounts. paid at any time by the organization 
under the arrangement to or for the benefit of the indi- 
vidual shall be deemed to be amounts distributed at 
that time to the individual by the trust; 


(e) the individual shall be deemed to be the benefici- 
ary under the trust; 


(f) the organization shall be deemed to be the trustee 
of the trust; and 


(g) no tax is payable under this Part by the trust on its 
taxable income for any taxation year. 


Related Provisions: 128:1(10)“excluded right or interest’’(e)(ii) — No 
deemed disposition on emigration of athlete; 149(1)(v) — Exemptions — 
amateur athlete trust; 210.2(1.1) — Part XII.2 tax payable by amateur ath- 
lete trust; 248(1)“amateur athlete trust” — Definition applies to entire Act; 
248(1)‘“disposition”(f)(v1) — Rollover from one trust to another. 


Forms: T3ATH-IND: Amateur athlete trust income tax return; T1061: 
Canadian amateur athletic trust group information return. 


(2) Amounts included in beneficiary’s income — 
In computing the income for a taxation year of the benefi- 
ciary under an amateur athlete trust, there shall be in- 
cluded the total of all amounts distributed in the year to 
the beneficiary by. the trust. 

Related Provisions: 12(1)(z) — Inclusion in income of amateur athlete 
trust payments; 210.2(1.1) — Application of Part XII.2 tax to amateur ath- 


lete trusts; 212(1)(u) — Non-resident withholding tax — amateur athlete 
trust payments; 214(3)(k) — Non-resident withholding tax. 


(3) Termination of amateur athlete trust — Where 
an amateur athlete trust holds property on behalf of a ben- 
eficiary who has not competed in an international sporting 
event as a Canadian national team member for a period of 
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8 years that ends in a particular taxation year and begins 
in the year that is the later of 


(a) where the beneficiary has competed in such an 
event, the year in which the beneficiary last so com- 
peted, and 


(b) the year in which the trust was created, 


the trust shall be deemed to have distributed, at the end of 
the particular taxation year to the beneficiary, an amount 
equal to 


(c) where the trust is liable to pay tax under Part XII.2 
in respect of the particular year, 64% of the fair mar- 
ket value of all property held by it at that time, and 


(d) in any other case, the fair market value of all pro- 
perty held by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XII.2 tax to ama- 
teur athlete trusts. 


(4) Death of beneficiary — Where an amateur athlete 
trust holds property on behalf of a beneficiary who dies in 
a year, the trust shall be deemed to have distributed, im- 
mediately before the death, to the beneficiary, an amount 
equal to 


(a) where the trust is liable to pay tax under Part XII.2 
in respect of the year, 64% of the fair market value of 
all property held by it at that time; and 


(b) in any other case, the fair market value of all pro- 
perty held by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XII.2 tax to ama- 
teur athlete trusts. 


History [s. 143.1]: S. 143.1 added by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 81, applicable to 1992 et seg. and, where an individual and a national 
sport organization that received an amount for the benefit of that indivi- 
dual jointly so elect by notifying the Minister of National Revenue in writ- 
ing, to any taxation year ending after 1987 and before 1992 throughout 
which the individual was resident in Canada, in which case, with respect 
to that individual and the trust under which the individual is deemed by s. 
143.1 to be a beneficiary, 

(a) the reference to “1992” in para. 143.1(1)(a) shall be read as a ref- 

erence to the taxation year for which the election is made; and 

(b) the reference to “1991” in para. 143.1(1)(b) shall be read as a ref- 

erence to the taxation year before the year for which the election is 

made. 
Definitions [s. 143.1]: “amateur athlete trust” — 143.1(1)(a), 248(1); 
“amount” — 248(1); “beneficiary” — 108(1); “individual” — 248(1); “in- 
ter vivos trust” — 108(1), 248(1); “property”, “registered Canadian ama- 
; “taxation year” — 11(2), 249. 


Cost of Tax Shelter Investments 


- Proposed Amendment _ gee before 
143.2 
Application: The bebriey 27, 2004 draft legislation, sibs 80.1(1), 
will amend the heading before s. 143.2 to read “Cost of Tax Shelter In- 
vestments and Limited-Recourse Debt in respect of Gifting Arrange- 
ments”, applicable in respect of expenditures, gifts and more contribu- 
tions made after February 18, 2003. 


143.2 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“expenditure” means an outlay or expense or the cost or 
capital cost of a property. 


Related Provisions: 143.2(2) — At-risk adjustment in respect of ex- 
penditures; 143.2(6) — Expenditures reduced by at-risk adjustment. 


“limited partner’ has the meaning that would be as- 
signed by subsection 96(2.4) if that subsection were read 
without reference to “if the member’s partnership interest 
is not an exempt interest (within the meaning assigned by 
subsection (2.5)) at that time and”. 
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‘‘limited-recourse amount” means the unpaid principal 
amount of any indebtedness for which recourse is limited, 
either immediately or in the future and either absolutely 
or contingently. 

Related Provisions: 143.2(7), (8), (13) — Whether unpaid principal 
deemed to be limited-recourse amount; 248(1) — Definition of “principal 
amount”; 248(1)“limited-recourse amount” — Definition applies to entire 


Act; Reg. 231(6.1) — Limited-recourse amount may be prescribed benefit 
for purposes of definition of tax shelter. 


‘“‘taxpayer” includes a partnership. 


“tax shelter investment’? means 


(a) a property that is a tax shelter for the purpose of 
subsection 237.1(1); or 


(b) a taxpayer’s interest in a partnership where 
(1) an interest in the taxpayer 
(A) is a tax shelter investment, and 


(B) the taxpayer’s partnership interest would be 
a tax shelter investment if 


(1) this Act were read without reference to 
this paragraph and to the words “having re- 
gard to statements or representations made 
or proposed to be made in connection with 
the property” in the definition “tax shelter” 
in subsection 237.1(1), 


(II) the references in that definition to “rep- 
resented” were read as references to “that 
can reasonably be expected”, and 
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(III) the reference in that definition to “is 
represented” were read as a reference to 
“can reasonably be expected”, 


(11) another interest in the partnership is a tax shel- 
ter investment, or 


(i11) the taxpayer’s interest in the partnership enti- 
tles the taxpayer, directly or indirectly, to a share 
of the income or loss of a particular partnership 
where 


(A) another taxpayer holding a partnership in- 
terest is entitled, directly or indirectly, to a 
share of the income or loss of the particular 
partnership, and 


(B) that other taxpayer’s partnership interest is 
a tax shelter investment. 


Related Provisions: 18.1(13) — Matchable expenditure deemed to be a 
tax shelter investment; 53(2)(c)(.3) — Tax shelter investment excluded 
from certain ACB reductions; 125.4(4) — No Canadian film credit for a 
tax shelter investment; 143.2(6) — Limitation on cost of tax shelter invest- 
ment; 150(1)(d)(i)(A) — Tax shelter investment does not entitle indivi- 
dual to June 15 filing deadline; 249.1(5) — Election for non-calendar 
year-end not permitted for tax shelters; Reg. 1100(20.1) — limitation on 
CCA claim for computer software tax shelter property. 


1.T. Technical News: No. 
position). 


22 (tax shelter news release — rulings 


(2) At-risk adjustment — For the purpose of this sec- 
tion, an at-risk adjustment in respect of an expenditure of 
a particular taxpayer, other than the cost of a partnership 
interest to which subsection 96(2.2) applies, means any 
amount or benefit that the particular taxpayer, or another 
taxpayer not dealing at arm’s length with the particular 
taxpayer, is entitled, either immediately or in the future 
and either absolutely or contingently, to receive or to ob- 
tain, whether by way of reimbursement, compensation, 
revenue guarantee, proceeds of disposition, loan or any 
other form of indebtedness, or in any other form or man- 
ner whatever, granted or to be granted for the purpose of 
reducing the impact, in whole or in part, of any loss that 
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the particular taxpayer may sustain in respect of the ex- 
penditure or, where the expenditure is the cost or capital 
cost of a property, any loss from the holding or disposi- 
tion of the property. 


Related Provisions: 96(2.2) — At-risk amount for limited partnership; 
143.2(3) — Exclusions from at-risk adjustment; 143.2(4) — Determina- 
tion of amount or benefit; 143.2(6) — Expenditures reduced by at-risk ad- 
justment; 143.2(9) — Timing. 


(3) Amount or benefit not included — For the pur- 
pose of subsection (2), an at-risk adjustment in respect of 
a taxpayer’s expenditure does not include an amount or 
benefit 


(a) to the extent that it is included in determining the 
value of J in the definition “cumulative Canadian ex- 
ploration expense” in subsection 66.1(6), of M in the 
definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5) or of I in the definition 
“cumulative Canadian oil and gas property expense” 
in subsection 66.4(5) in respect of the taxpayer; or 


(b) the entitlement to which arises 


(i) because of a contract of insurance with an insur- 
ance corporation dealing at arm’s length with the 
taxpayer (and, where the expenditure is the cost of 
an interest in a partnership, with each member of 
the partnership) under which the taxpayer is in- 
sured against any claim arising as a result of a lia- 
bility incurred in the ordinary course of carrying on 
the business of the taxpayer or the partnership, 


(11) as a consequence of the death of the taxpayer, 


(111) in respect of an amount not included in the ex- 
penditure, determined without reference to subpar- 
agraph (6)(b)(i1), or 


(iv) because of an excluded obligation (as defined 
in subsection 6202.1(5) of the Income Tax Regula- 
tions) in relation to a share issued to the taxpayer 
or, where the expenditure is the cost of an interest 
in a partnership, to the partnership. 


(4) Amount or benefit — For the purposes of subsec- 
tions (2) and (3), where the amount or benefit to which a 
taxpayer is entitled at any time is provided by way of an 
agreement or other arrangement under which the taxpayer 
has a right, either immediately or in the future and either 
absolutely or contingently (otherwise than as ‘a conse- 
quence of the death of the taxpayer), to acquire property, 
for greater certainty the amount or benefit to which the 
taxpayer is entitled under the agreement or arrangement is 
considered to be not less than the fair market value of the 
property at that time. 


(5) Amount or benefit — For the purposes of subsec- 
tions (2) and (3), where the amount or benefit to which a 
taxpayer is entitled at any time is provided by way of a 
guarantee, security or similar indemnity or covenant in re- 
spect of any loan or other obligation of the taxpayer, for 
greater certainty the amount or benefit to which the tax- 
payer is entitled under the guarantee or indemnity at any 
particular time is considered to be not less than the total 
of the unpaid amount of the loan or obligation at that time 
and all other amounts outstanding in respect of the loan or 
obligation at that time. 


(6) Amount of expenditure — Notwithstanding any 
other provision of this Act, the amount of any expenditure 
that is, or is the cost or capital cost of, a taxpayer’s tax 


shelter investment, and the amount of any expenditure of | 
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a taxpayer an interest in which is a tax shelter investment, 
shall be reduced to the amount, if any, by which 


(a) the amount of the taxpayer’s expenditure ORENyIse 
determined 


exceeds 
(b) the total of 
(i) the limited-recourse amounts of 
(A) the taxpayer, and 


(B) all other taxpayers not dealing at arm’s 
length with the taxpayer 


that can reasonably be considered to relate to the 
expenditure, 


(ii) the taxpayer’s at-risk.adjustment in respect of 
the expenditure, and 


(iii) each limited-recourse amount and at-risk ad- 
justment, determined under this section when. this 
section is applied to each other taxpayer who deals 
at arm’s length with and holds, directly or indi- 
rectly, an interest in the taxpayer, that can reasona- 
bly be considered to relate to the expenditure. 


Related Provisions: 18.1(13)— Subpara. (6)(b)(ii) inapplicable for 


matchable expenditures; Reg. 1100(20.1) — limitation on CCA claim for 
computer software tax shelter property. 


amount of a ‘gift or political ccnmibona etel : 
section 248(30). For additional ee re - rarding 


ik see in he fone € of eee 
any other indebtedness of the taxpayer, re 
contribution, if there is a guarantee, 
nity or covenant in respect of that y ot debtedne 
For example, if a donor (or any other person mentioned below 
enters into a contract of insurance whereby all or part of a debt — 


1238 


Division F — Special Rules in Certain Circumstances 


will be paid upon the occurrence of either a certain or contin-— 
gent event, the debt is a limited-recourse debt in respect of a 


gift if it is in any way related to the gift. 


Such an indebtedness is also a limited- recourse rdebt if it is 
owed by a person dealing non-arm’s length with the taxpayer 
or by a person who holds an interest in the taxpayer. 


Department of Finance news. release, December 5, 


2003: These measures implement proposals introduced in — 


Budget 2003 that address charitable donation arrangements that 
were promoted in.recent years involving the use of limited-re- 


course debt. [See under 248(35)—(37) for full text of, news fhe 


lease — €d.] 


Notice of Ways and Means ‘Motion, federal budget, : 


February 18, 2003: (17) That, after February 18, 2003, . 


(cp an respect of gifts and contributions, and soe ena: . 
tions, made after that date, an arrangement i in respect of the © 
making of a gift referred to in section 110.1 or 118.1 of the — 


Act or a contribution referred to in subsection A274. 1) of 
the Act be deemed to be a tax shelter if it may reasonably 


be considered that, having regard to representations: made — 
concerning the arrangement, a person will incur an indebt- | 


_ edness in respect of which recourse is limited; and _ 


(d) for gifts and contributions made after that date punint 
to an arrangement described in subparagraph (c), the 


amount of the gift or contribution be reduced by the amount — 
~ of any associated indebtedness in respect of which recourse — 
is limited, and the value of any repayment of the limited — 
~ recourse debt be treated as a gift or contribution in. the Sune 


the repayment is made. 


Federal budget, Supplementary Information, February 7 


18, 2003: Tax Shelter Definition 
Generally, a tax shelter is any property in fespi 


chaser (that is, net of certain prescelbed pene: such as lim- 
ited-recourse debt). . _ 


Promoters of tax ehaties properties are not petiaitict tt to sell a 


tax shelter without first obtaining an identification number — 


from the Canada Customs and Revenue Agency (CCRA). This 
identification number does not constitute confirmation by the 
CCRA of entitlement to any tax benefits that may have been 
described to potential purchasers; rather, the CCRA uses the 
number for administrative purposes such as identifying tax 
shelters for audit. _ 


If an identification number is not pao diad in aya no per- — 


son may claim any deduction in respect of the tax shelter until 
the number is obtained. 


While the existing definition of “tax shelter” in the Income Tax 
Act applies to arrangements promoted as providing deductions 


in computing income or taxable income, it may not currently — 


apply to those that are promoted as providing only the deduc- 
tion of tax credits. The budget proposes to eliminate this tech- 
nical distinction so that promoters will be required to register a 
property as a tax shelter if representations are made that a po- 
tential purchaser will be able to claim, within four years, any 
combination of deductions in computing income or taxable in- 
come and federal tax credits which in total equal or exceed the 
purchaser’s net cost of the property. The definition of tax shel- 
ter will also be amended to clarify its application to property 
acquired under an arrangement in respect of which it is repre- 
sented that a donation or contribution of the property would 
generate tax credits or deductions (such as charitable donations 
tax credits or deductions) equal to or exceeding the net cost to 
the donor of the property. 


In order to avoid a double counting of tax credits in the 
formula used to determine if a property or an arrangement is a 
tax shelter, it is proposed that the definition of “prescribed be- 
nefits” in paragraph 231(6)(b) of the Income Tax Regulations 
be amended to exclude any federal tax credit already taken into 
account in determining whether tax credits and deductions ex- 


of hick itis 
represented that a potential purchaser will be able to claim, — 
within four years, deductions from income or taxable income _ 
which equal or exceed the net cost of the property to the pur- — 
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céed net cost. Provincial tax credits would continue to be con- 


sidered prescribed benefits. 


Further, the budget proposes to treat as a tax shelter any ar- 
rangement that involves a transfer of property in respect of 
which it is represented that a donation or contribution of the 
property would generate tax credits or deductions, if it may 
reasonably be considered that a person will incur limited-re- 
course debt in connection with the arrangement. If the transfer 
otherwise qualifies for a tax credit or deduction, the amount of 
the donation or contribution will be reduced for the purposes 
of calculating the amount of the credit or deduction to the ex- 
tent of the associated limited-recourse debt. A repayment of the 
limited-recourse debt will be treated as a Hees or contribu- 
tion in the year it is repaid. . ao 


These amendments will generally apply in respect of property 
acquired, and gifts, contributions and el eects made, af- 
ter February 18, 2003. 


Related Provisions: 237. 1(1)*gifting senaagiinlbar eyo 9ncurhtlg 
limited-recourse debt may require tax shelter registration; 248(31)(b) — 
Limited-recourse debt reduces value of donation, 248(34) — Repay- 
ment of limited-recourse debt. 


(7) Repayment of indebtedness — For the purpose 
of this section, the unpaid principal of an indebtedness is 
deemed to be a limited-recourse amount unless 


(a) bona fide arrangements, evidenced in writing, were 
made, at the time the indebtedness arose, ' for repay- 
ment by the debtor of the indebtedness and all interest 
on the indebtedness within a reasonable. period not ex- 
ceeding 10 years; and 


(b) interest 1s payable at least annually, at a rate equal 
to or greater than the lesser of 


(i) the prescribed rate of interest in effect at the 
time the indebtedness arose, and 


(ii) the prescribed rate of interest applicable from 
time to time during the term of the indebtedness, 


and is paid in respect of the indebtedness by the debtor 
no later than 60 days after the end of each taxation 
year of the debtor that ends in the period. 


Related Provisions: 143.2(12) — Series of loans or repayments; Reg. 
4301(c) (prescribed rate of interest). 


(8) Limited-recourse amount — For the purpose of 
this section, the unpaid principal of an indebtedness is 
deemed to be a limited-recourse amount of a taxpayer 
where the taxpayer is a partnership and recourse against 
any member of the partnership in respect of the indebted- 
ness is limited, either immediately or in the future and ei- 
ther absolutely or contingently. 


(9) Timing — Where at any time a taxpayer has paid an 
amount (in this subsection referred to as the “repaid 
amount”) on account of the principal amount of an in- 
debtedness that was, before that time, the unpaid principal 
amount of a loan or any other form of indebtedness to 
which subsection (2) applies (in this subsection referred 
to as the “former amount or benefit”) relating to an ex- 
penditure of the taxpayer, 


(a) the former amount or benefit is considered to have 
been an amount or benefit under subsection (2) in re- 
spect of the taxpayer at all times before that time; and 


(b) the expenditure is, subject to subsection (6), 
deemed to have been made or incurred at that time to 
the extent of, and by the payment of, the repaid 
amount. 


(10) Timing — Where at any time a taxpayer has paid an 
amount (in this subsection referred to as the “repaid 
amount”) on account of the principal amount of an in- 
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debtedness which was, before that time, an unpaid princi- 
pal amount that was a limited-recourse amount (in this 
subsection referred to as the “former limited-recourse in- 
debtedness’’) relating to an expenditure of the taxpayer, 


(a) the former limited-recourse indebtedness is consid- 
ered to have been a limited-recourse amount at all 
times before that time; and 


(b) the expenditure is, subject to subsection (6), 
deemed to have been made or incurred at that time to 
the extent of, and by the amount of, the repaid amount. 


Related Provisions: 231.6 — Foreign-based information. 


(11) Short-term debt — Where a taxpayer pays all of 
the principal of an indebtedness no later than 60 days af- 
ter that indebtedness arose and the indebtedness would 
otherwise be considered to be a limited-recourse amount 
solely because of the application of subsection (7) or (8), 
that subsection does not apply to the indebtedness unless 


(a) any portion of the repayment is made with a lim- 
ited-recourse amount; or 


(b) the repayment’can reasonably be considered to be 
part of a series of loans or other indebtedness and re- 
payments that ends more than 60 days after the indebt- 
edness arose. 


Related Provisions: 231.6 —Foreign-based information; 251(1) — 
Arm’s length. 


(12) Series of loans or repayments — For the pur- 
pose of paragraph (7)(a), a debtor is considered not to 
have made arrangements to repay an indebtedness within 
10 years where the debtor’s arrangement to repay can rea- 
sonably be considered to be part of a series of loans or 
other indebtedness and repayments that ends more than 
10 years after it begins. 


(13) Information located outside Canada — For the 
purpose of this section, where it can reasonably be con- 
sidered that information relating to indebtedness that re- 
lates to a taxpayer’s expenditure is available outside Can- 
ada and the Minister is not satisfied that the unpaid 
principal of the indebtedness is not a limited-recourse 
amount, the unpaid principal of the indebtedness relating 
to the taxpayer’s expenditure is deemed to be a limited- 
recourse amount relating to the expenditure unless | 


Proposed Amendment — es a(18) ehenlng 


words» 


(13) Information located outside Canada: For 
the purpose of this section, where it can reasonably be 


considered that information relating to indebtedness that — 
relates to a taxpayer's expenditure, gift or monetary — 


contribution is available outside Canada and the Min- : 
ister is not satisfied that the unpaid principal of the in- 
debtedness is not a limited-recourse amount, the unpaid 
principal of the indebtedness relating to the. taxpayer's” 
expenditure, gift or monetary contribution is deemed to. 
be a limited-recourse amount relating to the -expendi- 
ture, gift or monetary contribution unless 

Application: The February 27, 2004 draft legislation, subsec. 80. 1), 
will amend the opening words of subsec. 143.2(13), applicable in re- 
spect of expenditures, gifts and monetary comnuniins made after Feb 
ruary 18, 2003. : 
Technical Notes: Subsection 143. 213) ne where: oe 
mation related to an indebtedness in respect of an expenditure 
is located outside Canada, and the Minister of National Reve- 
nue is not satisfied that the indebtedness is not a limited-re- 
course amount. In such a case, the indebtedness is deemed to 
be a limited-recourse amount in respect of the expenditure. 
Subsection 143.2(13) is extended to also apply in respect of an 
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indebtedness that relates toa gift or political pont Duron mee 
after February 18, 2003. 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which 
the Government of Canada has entered into a tax con- 
vention or agreement that has the force of law in Can- 
ada and includes a provision under which the Minister 
can obtain the information. 


(14) Information located outside Canada — For the 
purpose of this section, where it can reasonably be con- 
sidered that information relating to whether a taxpayer is 
not dealing at arm’s length with another taxpayer is avail- 
able outside Canada and the Minister is not satisfied that 
the taxpayer is dealing at arm’s length with the other tax- 
payer, the taxpayer and the other taxpayer are deemed not 
to be dealing with each other at arm’s length unless 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which 
the Government of Canada has entered into a tax con- 
vention or agreement that has the force of law in Can- 
ada and includes a provision under which the Minister 
can obtain the information. 


(15) Assessments — Notwithstanding subsections 
152(4) to (5), such assessments, determinations and rede- 
terminations may be made as are necessary to give effect 
to this section. 


Related Provisions: 237.1(6.2) — Late assessment to deny deduction ~ 
when penalty unpaid. 


History [s. 143.2]: S. 143.2 added by 1998, c. 19, s. 168, applicable to 
property acquired and to outlays and expenses made or incurred by a tax- 
payer after November 1994, except that 


(a) it does not apply where 


(1) the property was acquired, or the outlay or expense was made 
or incurred, before 1995 pursuant to an agreement in writing 
made by the taxpayer before December 1994, or 


(ii) the property is 


(A) a film production prescribed for the purpose of subpara. 
96(2.2)(d)(ii) where 


(1) the principal photography of the production began 
before 1995, or, in the case of a production that is a tele- 
vision series, one episode of the series began before 
1995, and 


(II) the principal photography of the production was 
completed before March 2, 1995, or ° 


(B) an interest in a partnership (all or substantially all of the 
property of which is a film production referred to in clause 
(A)) acquired before 1995 by a taxpayer that is a partnership 


and the following conditions are met: 


(iii) in the case of an interest that is a tax shelter for which s. 
237.1 requires an identification number to be obtained, an identi- 
fication number was obtained before December 1994, and 


(iv) there is no agreement or other arrangement under which the 
taxpayer’s obligations with respect to the interest can be changed, 
reduced or waived if there is a change to the Act or if there is an 
adverse assessment under the Act; 


(b) it does not apply to revenue guarantees prescribed for the purpose 
of subpara. 96(2.2)(d)(i1) that were granted before 1996; 


(c) subpara. 143.2(6)(b)(i1) does not apply 


(i) to property acquired, or outlays or expenses made or incurred, 
by a taxpayer before April 27, 1995, or 


(11) to property acquired, or outlays or expenses made or incurred, 
by a taxpayer before 1996 pursuant to a particular agreement in 
writing made by the taxpayer before April 27, 1995 where the 
following conditions are met: 


(A) in the case of a property that is a tax shelter for which s. 
237.1 requires an identification number, an identification 
number was obtained before April 27, 1995, and 
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(B) there is no agreement or other arrangement under which 
the taxpayer’s obligations under the particular agreement can 
be changed, reduced or waived if there is a change to the Act 
or if there is an adverse assessment under the Act; 


(d) para. 143.2(7)(a) shall be read without reference to “not exceeding 
10 years” where 


(i) the indebtedness arises 


(A) pursuant to the terms of an agreement in writing made by 
the taxpayer before April 27, 1995, 


(B) before 1996, in respect of the acquisition of a film pro- 
duction prescribed for the purpose of subpara. 96(2.2)(d)(ii) 
or an interest in a partnership all or substantially all of the 
property of which is either a film production prescribed for 
the purpose of that subparagraph or an interest in one or more 
partnerships all or substantially all of the property of each of 
which is such a film production, where 


(I) the principal photography of the production began 
before 1996, or, in the case of a production that is a tele- 
vision series, the principal photography of one episode of 
the series began before 1996, and 


(II) the principal photography of the production was 
completed before March 1996, or 


(C) before July 1995 


(1) pursuant to the terms of a document that is a prospec- 
tus, preliminary prospectus or registration statement filed 
before April 27, 1995 with a public authority in Canada 
pursuant to and in accordance with the securities legisla- 
tion of Canada or of any province and, where required by 
law, accepted for filing by the public authority, and the 
funds so raised were expended before 1996 on expendi- 
tures contemplated by the document, or 


(II) pursuant to the terms of an offering memorandum 
distributed as part of an offering of securities where 


1. the memorandum contained a complete or sub- 
stantially complete description of the securities con- 
templated in the offering as well as the terms and 
conditions of the offering, 


2. the memorandum was distributed before April 27, 
L995: 


3. solicitations in respect of the sale of the securities 
contemplated by the memorandum were made before 
April 27, 1995, 


4. the sale of the securities was substantially in ac- 
cordance with the memorandum, and 


5. the funds were expended before 1996 in accor- 
dance with the memorandum, and 


(ii) the following conditions are met: 


(A) in the case of an interest to which clause (i)(A) or (C) 
applies that is a tax shelter for which s. 237.1 requires an 
identification number to be obtained, an identification num- 
ber was obtained before April 27, 1995, and 


(B) there is no agreement or other arrangement under which 
the taxpayer’s obligations with respect to the interest can be 
changed, reduced or waived if there is a change to the Act or 
if there is an adverse assessment under the Act; and 


(e) subsec. 143.2(8) does not apply to a taxpayer in respect of an 
indebtedness 


(i) where the indebtedness 
(A) arose, and 


(B) is related to property acquired, or outlays or expenses 
made or incurred, by the taxpayer 


before April 27, 1995, nor 
(i1) where the indebtedness 
(A) arose, and 


(B) is related to property acquired, or outlays or expenses 
made or incurred, by the taxpayer, 


before 1996 pursuant to a particular agreement in writing made by 
the taxpayer before April 27, 1995 and there is no agreement or 
other arrangement under which the taxpayer’s obligations under 
the particular agreement can be changed, reduced or waived if 
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there is a change to the Act or if there is an adverse assessment 
under the Act. 


Definitions [s. 143.2]: “amount” — 143.2(4), (5.1), (6), 248(1); “arm’s 
length” — 143.2(11), 251(1); “at-risk adjustment” — 143,2(2), (3); “bene- 
fit’? — 143.2(4), (5.1); “business” — 248(1); “Canada” — 255; “conse- 
quence of the death” — 248(8); “expenditure” — 143.2(1), (6); “former 
limited-recourse indebtedness” — 143.2(9); “insurance corporation” — 
248(1); “limited partner” — 143.2(1); “limited-recourse amount’? — 
143.2(1), (7), (8); “Minister” — 248(1); “monetary contribution” — 
127(4.1); “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “princi- 
pal amount”, “property” — 248(1); “repaid amount” — 143.2(9); “regula- 
tion” — 248(1); “security” — Interpretation Act 35(1); “specified mem- 
ber” — 248(1), (28); “tax shelter investment” — 143.2(1); “taxpayer” — 
143.2(1), 248(1); “taxation year” — 249. 


DIVISION G — DEFERRED AND OTHER 
SPECIAL INCOME ARRANGEMENTS 


Employees Profit Sharing Plans 


144. (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“employees profit sharing plan” at a particular time 
means an arrangement 


(a) under which payments computed by reference to 


(i) an employer’s profits from the employer’s 
business, 


(ii) the profits from the business of a corporation 
with which the employer does not deal at arm’s 
length, or 


(iii) any combination of the amounts described in 
subparagraphs (i) and (i1) 
are required to be made by the employer to a trustee 
under the arrangement for the benefit of employees of 
the employer or of a corporation with which the em- 
ployer does not deal at arm’s length; and 


(b) in respect of which the trustee has, since the later 
of the beginning of the arrangement and the end of 
1949, allocated, either contingently or absolutely, to 
those employees 


(i) in each year that ended at or before the particu- 
lar time, all amounts received in the year by the 
trustee from the employer or from a corporation 
with which the employer does not deal at arm’s 
length, 


(ii) in each year that ended at or before the particu- 
lar time, all profits for the year from the property 
of the trust (determined without regard to any capi- 
tal gain made by the trust or capital loss sustained 
by it at any time after 1955), 


(ili) in each year that ended after 1971 and at or 
before the particular time, all capital gains and cap- 
ital losses of the trust for the year, 


(iv) in each year that ended after 1971, before 1993 
and at or before the particular time, 100/15 of the 
total of all amounts each of which is deemed by 
subsection (9) to be paid on account of tax under 
this Part in respect of an employee because the em- 
ployee ceased to be a beneficiary under the plan in 
the year, and 


(v) in each year that ended after 1991 and at or 
before the particular time, the total of all amounts 
each of which is an amount that may be deducted 
under subsection (9) in computing the employee’s 
income because the employee ceased to be a bene- 
ficiary under the plan in the year. 
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Related Provisions: 94(1)“exempt foreign trust’”(e) — Non-resident 
EPSP excluded from non-resident trust rules; 128.1(10)excluded right or 
interest’(a)(v) — No deemed disposition on emigration; 144(9) — Re- 
funds; 144(10) — Payments out of profits; 144(11) — Year-end on be- 
coming DPSP; 147(6) — DPSP deemed not to be EPSP; 233.2(1)“exempt 
trust’(b)(iv)(B) — foreign EPSP exempt from foreign trust reporting 
rules; 248(1)“disposition’(f)(vi) — Rollover from one trust to another; 
248(1)““employees profit sharing plan” — Definition applies to entire Act; 
251(1) — Arm’s length. 


Regulations: 204(3)(b) (no requirement to file regular trust return); 212 
(information return). 


interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits; IT-379R: Employees profit 
sharing plans — allocations to beneficiaries. 


‘unused portion of a beneficiary’s exempt capital 
gains balance” in respect of a trust governed by an em- 
ployees profit sharing plan, at any particular time in a tax- 
ation year of the beneficiary, means 


(a) where the year ends before 2005, the amount, if 
any, by which the beneficiary’s exempt capital gains 
balance (in this paragraph having the same meaning as 
in. subsection 39.1(1)) in respect of the trust for the 
year exceeds the total of all amounts each of which is 
an amount by which a capital gain is reduced under 
section 39.1 in the year because of the beneficiary’s 
exempt capital gains balance in respect of the trust; or 


(b) where the year ends after 2004, the amount, if any, 
by which 


(i) the amount, if any, that would, if the definition 
“exempt. capital gains balance” in subsection 
39.1(1) were read without reference to “that ends 
before 2005”, be the beneficiary’s exempt capital 
gains balance in respect of the trust for the year 


exceeds 


(11) where there has been a disposition of an inter- 
est or a part of an interest of the beneficiary in the 
trust after the beneficiary’s 2004 taxation’ year 
(other than a disposition that is a part of a transac- 
tion described in paragraph (7.1)(c) in which pro- 
perty 1s received in satisfaction of all or a portion 
of the beneficiary’s interests in the trust), the total 
of all amounts each of which is an amount by 
which the adjusted cost base of an interest or a part 
of an interest disposed of by the beneficiary (other 
than an interest or a part of an interest that is all or 
a portion of the beneficiary’s interests referred to in 
paragraph (7.1)(c)) was increased because of para- 
graph 53(1)(p), and 


(111) in any other case, nil. 


History: Subsec. 144(1) amended by 1998, c. 19, subsecs. 169(1) and (2), 
applicable to 1994 et seq., except that subpara. (a)(iil) is applicable to 
1992 et seg. Subsec. 144(1) formerly read: 


(1) In this section, an “employees profit sharing plan” at a particular 
time means an arrangement ~ 


(a) under which payments computed by reference to 
(i) an employer’s profits from the employer’s business, 


(ii) the profits from the business of a corporation with 
which the employer does not deal at arm’s length, or 


(iii) any combination of the amounts described in 


paragraphs (a) and (b) 


are required to be made by the employer to a trustee under the 
arrangement for the benefit of employees of the employer or of 
a corporation with which the employer does not deal at arm’s 
length, and 
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(b) in respect of which the trustee has, since the later of the 
beginning of the arrangement and the end of 1949, allocated, 
either contingently or absolutely, to those employees 


(i) in each year that ended at or before the particular time, 
all amounts received in the year by the trustee from the em- 
ployer or from a corporation with which the employer does 
not deal at arm’s length, 


(ii) in each year that ended at or before the particular time, 
all profits for the year from the property of the trust (deter- 
mined without regard to any capital gain made by the trust 
or capital loss sustained by it at any time after 1955), 


(11) in each year that ended after 1971 and at or before the 
particular time, all capital gains and capital losses of the 
trust for the year, 


(iv) in each year that ended after 1971, before 1993 and at 
or before the particular time, 100/15 of the total of all 
amounts each of which is deemed by subsection (9) to be 
paid on account of tax under this Part in respect of an em- 
ployee because the employee ceased to be a beneficiary 
under the plan in the year, and 


(v) in each year that ended after 1991 and at or before the 
particular time, the total of all amounts each of which is an 
amount that an employee is entitled to deduct under subsec- 
tion (9) in computing income because the employee ceased 
to be a beneficiary under the plan in the year. 


Subsec. 144(1) substituted by 1994, c. 21, subsec. 68(1), applicable to 
1992 et seq. and, where an amount was paid to a person before 1993 with- 
out first having been allocated to that person, it shall be deemed for the 
purposes of the subsec. to have been allocated to that person. Subsec. 
144(1) formerly read: 


(1) Definition of “employees profit sharing plan” — In this sec- 
tion, an “employees profit sharing plan” means an arrangement 
under which payments computed by reference to an employer’s 
profits: from the employer’s business or by reference to an em- 
ployer’s profits from the employer’s business and the profits, if any, 
from the business of a corporation with whom an employer does not 
deal at arm’s length are made by the employer to a trustee in trust 
for the benefit of officers or employees of the employer or of a cor- 
poration with whom the employer does not deal at arm’s length 
(whether or not payments are also made to the trustee by the of- 
ficers or employees), and under which the trustee has, since the 
commencement of the plan or the end of 1949, whichever is the 
later, each year allocated either contingently or absolutely to indivi- 
dual officers or employees, 


(a) all amounts received by the trustee from the employer or 
from a corporation with whom the employer does not deal at 
arm’s length, 


(b) all profits from the trust property (computed without regard 
to any capital gain made by the trust or capital loss sustained by 
it at any time since the end of 1955), 


(c) all capital gains and capital losses of the trust for taxation 
years ending after 1971, and 


(d) all amounts in respect of which employees who have, after 
1971, ceased to be beneficiaries under the arrangement are 
deemed by subsection (9) to have made a payment on account 
of tax under this Part, 


in such a. manner that the total of all those amounts, profits, gains 
and losses, minus such portion thereof as has been paid to benefi- 
ciaries under the trust, is allocated either contingently or absolutely 
to officers or employees who are beneficiaries thereunder. 


(2) No tax while trust governed by a plan — No tax 
is payable under this Part by a trust on the taxable income 
of the trust for a taxation year throughout which the trust 
is governed by an employees profit sharing plan. 

Related Provisions: 149(1)(p) — Exempiion from tax. 

History: Subsec. 144(2) substituted by 1994, c. 21, subsec. 68(1), appli- 
cable to 1993 et seq. That subsec. formerly read: 


(2) No tax is payable under this Part by a trust on the taxable in- 
come of the trust for a period during which the trust was governed 
by an employees profit sharing plan. 


(3) Allocation contingent or absolute taxable — 
There shall, be included in computing the income for a 
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taxation year of an employee who is a beneficiary under 
an employees profit sharing plan each amount that is allo- 
cated to the employee contingently or absolutely by the 
trustee under the plan at any time in the year otherwise 
than in respect of 


(a) a payment made by the employee to the trustee; 
(b) a capital gain made by the trust before 1972; 


(c) a capital gain of the trust for a taxation year ending 
after 1971; 


(d) a gain made by the trust after 1971 from the dispo- 
sition of a capital property except to the extent that the 
gain is a capital gain described in paragraph (c); or 
(e) a dividend received by the trust from a taxable Ca- 
nadian corporation. 


(f) [Repealed] 


Related Provisions: 6(1)(d) — Inclusion in income from employment; ) 


144(8} — Allocation of credit for ‘dividends; 147(11)— Portion of re- 
_-ceipts deductible where EPSP later becomes a DPSP. 


History: Para. 144(3)(f) repealed by 1994, c. 21, subsec. 68(2), applicable 
to 1992 et seq., except that a taxpayer may elect that the repeal not apply 
to the taxpayer's 1992 taxation year by so notifying Revenue Canada in 
writing before the end of December 1994. That para. formerly read: 


(f) interest received by the trust. 
Regulations: 212 (information return). 


Interpretation Bulletins: IT-379R: Employees’ profit sharing plans — 
allocations to beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and 
payments; T4PS Summary: Employee profit-sharing plan payments and 
allocations; T4PS Segment. 


(4) Allocated capital gains and losses — Each capi- 
tal gain and capital loss of a trust governed by an employ- 
ees profit sharing plan from the disposition of any pro- 
perty shall, to the extent that it is allocated by the trust to 
an employee who is a beneficiary under the plan, be 
deemed to be a capital gain or capital loss; as the case 
may be, of the employee from the disposition of that pro- 
perty for the taxation year of the employee in which the 
allocation was made and, for the purposes of section 
110.6, the property shall be deemed to have been dis- 
posed of by the employee on the day on which it was dis- 
posed of by the trust. 

Related Provisions: 6(1)(d)— Allocations etc. under profit sharing 


plan; 39.1(1)“exempt capital gains balance’C(c), 39.1(6) — Reduction in 
gain to reflect capital gains exemption election. 


History: Subsec. 144(4) amended by 1995, c. 3, s. 42, applicable to 1994 
et seq. Subsec. (4) formerly read: 


(4) Any capital gain of a trust governed by an employees profit 
sharing plan or any capital loss of the trust for a taxation year end- 
ing after 1971 from the disposition of any property shall, to the ex- 
tent that it has been allocated by the trust to an employee who is a 
beneficiary under the plan, be deemed to be a capital gain or capital 
loss, as the case may be, of the employee from the disposition of 
that property, for the taxation year of the employee in which the 
allocation was made. 


Interpretation Bulletins: [T-379R: Employees profit sharing plans — 
allocations to beneficiaries. 


(4.1) Idem — Notwithstanding subsection 26(6) of the 
Income Tax Application Rules, where at any time before 
1976 the trustee of a trust governed by an employees 
profit sharing plan so elects in prescribed manner, the 
trust shall be deemed 


(a) to have, on December 31, 1971, disposed of each 
property owned by the trust on that day for proceeds 
of disposition equal to the fair market value of the pro- 
perty on that day, and 
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(b) to have, on January 1, 1972, reacquired each pro- 
perty described in paragraph (a) for the amount re- 
ferred to in that paragraph, 


if the trustee under the plan has, before 1976, allocated 
the total of all capital gains and capital losses resulting 
from the deemed dispositions among the employees or 
other beneficiaries under the plan to the extent that the 
trustee under the plan has not previously so allocated 
them. 


Related Provisions: 54“superficial loss”(c) — Superficial loss rule 
does not apply. 


Regulations: 1500(1) (prescribed manner). 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — 
allocations to beneficiaries. 


(4.2) Idem — Where a trust governed by an employees 
profit sharing plan 


(a) was governed by an employees profit sharing plan 
on December 31, 1971, and the trustee of the trust has 
made an election under subsection (4.1), or 


(b) was not governed by an employees, profit sharing 
plan on December 31, 1971, 


the trustee of the trust may, in any taxation year after 
1973, elect in prescribed manner and prescribed form to 
treat any capital property of the trust.as having been dis- 
posed of, in which event the property shall be deemed to 
have been disposed of on any day designated by the trus- 
tee for proceeds of disposition equal to 


(c) the fair market value of the property on that day, 


(d) the adjusted cost base to the trust of the property 
on that day, or 


(e) an amount that is neither greater than the greater of 
the amounts determined under paragraphs (c) and (d) 
nor less than the lesser of the amounts determined 
under those paragraphs 


whichever is designated by the trustee and to have been 
reacquired by the trust immediately thereafter at a cost 
equal to those proceeds. 

Related Provisions: 54‘superficial loss”(c) — Superficial loss rule 
does not apply. 


Regulations: 1500(2) (prescribed manner). 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — 
allocations to beneficiaries. 
Forms: T3009: Election for deemed disposition and reacquisition of any 


capital property of an employees profit sharing plan under subsection 
144(4.2). 


(5) Employer’s contribution to trust deductible — 
An amount paid by an employer to a trustee under an em- 
ployees. profit sharing plan during a taxation year or 
within 120 days thereafter may be deducted in computing 
the employer’s income for the taxation year to the extent 
that it was not deductible in computing income for a pre- 
vious taxation year. 

Related Provisions: !2(1)(n) — Benefits from employees profit shar- 
ing plan— income to employer; 18(1)(k) — Limitation re employer’s 
contribution under profit sharing plan; 20(1)(w) — Employer’s contribu- 
tion under profit sharing plan. 


(6) Beneficiary’s receipts deductible — An amount 
received in a taxation year by a beneficiary from a trustee 
under an employees profit sharing plan shall not be in- 
cluded in computing the beneficiary’s income for the 
year. 

Related Provisions: |2(1)(n)— Benefits from employees profit shar- 
ing plan — income to employer; 18(1)(k)(i), 20(1)(w) — Deduction for 
employer’s contribution. 
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(7) Beneficiary’s receipts that are not deducti- 
ble — Notwithstanding subsection (6), such portion of an 
amount received in a taxation year by a beneficiary from 
the trustee under an employees profit sharing plan as can- 
not be established to be attributable to 


(a) payments made by the employee to the trustee, 


(b) amounts required to be included in computing the 
income of the employee for that or a previous taxation 
year, 


(c) a capital gain made by the trust before 1972, 


(d) a capital gain made by the trust for a taxation year 
ending after 1971, to the extent allocated by the trust 
to the beneficiary, 


(e) a gain made by the trust after 1971 from the dispo- 
sition of a capital property, except to the extent that 
the gain is a capital gain made by the trust for a taxa- 
tion year ending after 1971, 


(f) the portion, if any, of the increase in the value of 
property transferred to the beneficiary by the trustee 
that would have been considered to be a capital gain 
made by the trust in 1971 if the trustee had sold the 
property on December 31, 1971 for its fair market 
value at that time, or 


(g) a dividend received by the trust from a taxable Ca- 
nadian corporation other than a dividend described in 
subsection 83(1), to the extent allocated by the trust to 
the beneficiary, 


shall be included in computing the beneficiary’s income 
for the year in which the amount was received, except 
that in determining the amount of any payments or other 
things described in any paragraph of this subsection, the 
amount thereof otherwise determined shall be reduced by 
such portion of the total of all capital losses of the trust 
for taxation years ending after 1971 as has been allocated 
by the trust to the beneficiary and has not been applied to 
reduce the amount of any payments or other things de- 
scribed in any other paragraph of this subsection. 


Related Provisions: 6(1)(d) — Allocations etc. under profit sharing 
plan; 212 — Tax on Canadian income of non-resident persons. 


Interpretation Bulletins: IT-379R: Employees profit sharing plan — 
allocations to beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and 
payments; T4PS Summary: Employee profit-sharing plan payments and 
allocations; T4PS Segment. 


(7.1) Where property other than money received 
by beneficiary — Where, at any particular time in a 
taxation year of a trust governed by an employees profit 
sharing plan, an amount was received by a beneficiary 
from the trustee under the plan and the amount so re- 
ceived was property other than money, the following 
rules apply in respect of each such property so received 
by the beneficiary at the particular time: 


(a) the amount that was the cost amount to the trust of 
the property immediately before the particular time 
shall be deemed to be the trust’s proceeds of disposi- 
tion of the property; and 


(b) that proportion of 


(1) such portion of the amount received by the ben- 
eficiary as can be established to be attributable to 
the payments or other things described in 
paragraphs (7)(a) to (g) (on the assumption that the 
amount of any payments or other things described 
in any such paragraph is the amount thereof deter- 
mined as provided in subsection (7)) 
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that 


(ii) the cost amount to the trust of the property im- 
mediately before the particular time 


is of 


(iii) the cost amounts to the trust of all properties, 
other than money, so received by the beneficiary at 
the particular time, 


is, subject to paragraph (c), deemed to be 
(iv) the cost to the beneficiary of the property, and 


(v) for the purposes of subsection (7) but not for 
the purposes of this subsection, the amount so re- 
ceived by the beneficiary by virtue of the receipt 
by the beneficiary of the property. 


(c) where a particular property received is all or a por- 
tion of property received in satisfaction of all or.a por- 
tion of the beneficiary’s interests in the trust and the 
beneficiary files with the Minister on or before the 
beneficiary’s filing-due date for the taxation year that 
includes the particular time an election in respect of 
the particular property in prescribed form, there shall 
be included in the cost to the beneficiary of the partic- 
ular property determined under paragraph (b) the least 
of 


(i) the amount, if any, by which the unused portion 
of the beneficiary’s exempt capital gains balance in 
respect of the trust at the particular time exceeds 
the total of all amounts each of which is an amount 
included because of this paragraph in the cost to 
the beneficiary of another property received by the 
beneficiary at or before the particular time in the 
year, 


(ii) the amount, if any, by which the fair market 
value of the particular property at the particular 
time exceeds the amount deemed by subparagraph 
(b)(av) to be the cost to the beneficiary of the par- 
ticular property, and 


(iii) the amount designated in the election in re- 
spect of the particular property. 


Related Provisions: 39.1(1)“exempt capital gains balance’ F(a) — Ex- 
empt capital gains balance of flow-through entity. 


History: The portion of para. 144(7.1)(b) between subparas. (iii) and (iv) 
amended, para. 144(7.1)(c) added, by 1998, c. 19, subsec. 169(3), (4); the 
portion applicable to 1994 et seq., para. (c) applicable to 1994 et seqg., and 
a prescribed form filed under para. 144(7.1)(c) before January 1999 is 
deemed to be filed on time. The portion of para. 144(7.1)(b) between sub- 
paras. (111) and (iv) formerly read: 


shall be deemed to be 


Interpretation Bulletins: IT-379R: Employees profit ane a — 
allocations to beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and 
payments; T4PS Summary: Employee profit-sharing plan payments and 
allocations; T4PS Segment. 


(8) Allocation of credit for dividends — Where there 
has been included in computing the income of a trust for a 
taxation year during which the trust was governed by an 
employees profit sharing plan taxable dividends from tax- 
able Canadian corporations and there has been allocated 
by the trustee under the plan for the purposes of this sub- 
section an amount for the year to one or more of the em- 
ployees who are beneficiaries under the plan, which 
amount or the total of which amounts does not exceed the 
amount of the taxable dividends so included, each of the 
employees who are beneficiaries under the plan shall be 
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deemed to have received a taxable dividend from a taxa- 
ble Canadian corporation equal to the lesser of 


(a) the amount, if any, that would be:included in com- 
puting the employee’s income for the year by virtue of 
this section, if this section were read without reference 
to paragraph (3)(e), and 


(b) the amount, if any, so allocated for the purposes of 
this subsection to the employee. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — 
allocations to beneficiaries. 


(8.1) Foreign tax deduction [foreign tax credit] — 
For the purpose of subsection 126(1), the following rules 
apply: | 
(a) such portion of the income for a taxation year of a 
trust governed by an employees profit sharing plan 
from sources (other than businesses carried on by it) in 
a foreign country as 


(1) may reasonably be considered (having regard to 
all the circumstances including the terms and con- 
ditions of the plan) to be part of 


(A) the income that, by virtue of subsection (3), 
was included in computing the income for a 
taxation year of a particular employee who was 
a beneficiary under the plan, or 


(B) the amount, if any, by which 


(1) the total of amounts each of which is a 
capital gain of the trust that, by virtue of 
subsection (4), was deemed to be a capital 
gain of the particular employee for a taxa- 
tion year 


exceeds 


(II) the total of amounts each of which is a 
capital loss of the trust that, by virtue of sub- 
section (4), was deemed to be a capital loss 
of the particular employee for the taxation 
year, and 


(11) was not designated by the trust in respect of 
any other employee who was a beneficiary under 
the plan, 


shall, if so designated by the trust in respect of the par- 
ticular employee in its return of income for the year 
under this Part, be deemed to be income of the particu- 
lar employee for the taxation year from sources in that 
country; and 


(b) an employee who 1s a beneficiary under an em- 
ployees profit sharing plan shall be deemed to have 
paid as non-business-income. tax for a taxation year, 
on the income that the employee is deemed by para- 
graph (a) to have for the year from sources in a foreign 
country, to the government of that country an amount 
equal to that proportion of the non-business-income 
tax paid by the trust governed by the plan for the year 
to the government of that country, or to the govern- 
ment of a state, province or other political subdivision 
of that country (except such portion of that tax as was 
deductible under subsection 20(11) in computing its 
income for the year) that 


(i) the income that the employee is deemed by par- 
agraph (a) to have for the year from sources in that 
country 

is of 
(ii) the income of the trust for the year from 
sources (other than businesses carried on by it) in 
that country. 


S. 144(9) 


(8.2) [Repealed] 


History: Subsec. 144(8.2) repealed by 1994, c. 21, subsec. 68(3), applica- 
ble to 1992 et seq., except that a taxpayer may elect that the repeal not 
apply to the taxpayer’s 1992 taxation year by so notifying Revenue Can- 
ada in writing before the end of December 1994. That subsec. formerly 
read: 


(8.2) Where interest has been included in computing the income of 
a trust for a taxation year during which the trust was governed by an 
employees profit sharing plan, and there has been allocated by the 
trustee under the plan for the purposes of this subsection an amount 
for the year to one or more of the employees who are beneficiaries 
under the plan, which amount or the total of which amounts does 
not exceed the amount of the interest so included, each of the em- 
ployees who are beneficiaries under the plan shall be deemed to 
have received interest equal to the lesser of 


(a) the amount, if any, that would be included in computing the 
employee’s income for the year by virtue of this section, if this 
section were read without reference to paragraph (3)(f), and 


(b) the amount, if any, so allocated for the purposes of this sub- 
section to the employee. 


(9) Deduction for forfeited amounts — Where a per- 
son ceases at any time in a taxation year to be a benefici- 
ary under an employees profit sharing plan and does not 
become a beneficiary under the plan after that time and in 
the year, there may be deducted in computing the per- 
son’s income for the year the amount determined by the 
formula 


where 


A is the total of all amounts each of which is an amount 
included in computing the person’s income for the 
year or a preceding taxation year (other than an 
amount received before that time under the plan or an 
amount under the plan that the person is entitled at that 
time to receive) because of an allocation (other than an 
allocation to which subsection (4) applies) to the per- 
son made contingently under the plan before that time; 


B_ is the portion, if any, of the value of A that is included 
in the value of A because of paragraph 82(1)(b); 


C is the total of all taxable dividends deemed to be re- 
ceived by the person because of allocations under sub- 
section (8) in respect of the plan; and 


D is the total of all amounts deductible under this sub- 
section in computing the person’s income for a pre- 
ceding taxation year because the person ceased to be a 
beneficiary under the plan in a preceding taxation 
year. 


Related Provisions: 8(1)(0.1) — Deduction from employment income; 
144(3) — Allocation contingent or absolute taxable; 144(10) — Payments 
out of profits; 152(1) — Assessment; 160.1 — Where excess refunded; 
257 — Formula cannot calculate to less than zero. 


History: Subsec. 144(9) substituted by 1994, c. 21, subsec. 68(4), appli- 
cable to 1992 et seg., except that a taxpayer may elect that the subsec. not 
apply to the taxpayer’s 1992 taxation year by notifying Revenue Canada 
in writing before the end of December 1994. That subsec. formerly read: 


(9) Refunds — For the purposes of section 164, where an em- 
ployee who is a beneficiary under an employees profit sharing plan 
ceases, at any time in a taxation year, to be a beneficiary thereunder, 
and it is established that 


(a) there has been included in computing the income of the em- 
ployee for that or a previous taxation year an amount by virtue 
of any allocation made to the employee contingently by the 
trustee under the plan prior to the time the employee ceased to 
be a beneficiary thereunder, and 


(b) the employee has not at any time received that amount from 
the trustee under the plan and is not, under the plan, entitled to 
receive that amount, 
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the employee shall be deemed to have made, at the time the em- 
ployee ceased to be a beneficiary under the plan, a payment equal to 
15% of that amount on account of tax under this Part for the taxa- 
tion year in which the employee ceased to be a beneficiary under 
the plan. 


(10) Payments out of profits — Where the terms of 
an arrangement under which an employer makes pay- 
ments to a trustee specifically provide that the payments 
shall be made “out of profits”, the arrangement shall, if 
the employer so elects in prescribed manner, be deemed, 
for the purpose of subsection (1), to be an arrangement 
under which payments computed by reference to the em- 
ployer’s profits are required. 


Related Provisions: 87(2)(r) — Amalgamation — election by prede- 
cessor deemed made by new corporation. 


History: Subsec. 144(10) substituted by 1994, c. 21, subsec. 68(4), appli- 
cable to 1992 et seg. That subsec. formerly read: 


(10) Where the terms of an arrangement under which an employer 
makes payments to a trustee specifically provide that the payments 
shall be made “out of profits’, the arrangement shall, if the em- 
ployer has so elected in prescribed manner, be deemed, for the pur- 
pose of subsection (1), to be an arrangement for payments “com- 
puted by reference to an employer’s profits from the employer’s 
business”. 


Regulations: 1500(3) (prescribed manner). 


Interpretation Bulletins: IT-280R: Employees’ profit sharing plans — 
payments computed by reference to profits. 


(11) Taxation year of trust — Where an employees 
profit sharing plan is accepted for registration by the Min- 
ister as a deferred profit sharing plan, the taxation year of 
the trust governed by the employees profit sharing plan 
shall be deemed to have ended immediately before the 
plan is deemed to have become registered as a deferred 
profit sharing plan pursuant to subsection 147(5). 
Definitions [s. 144]: “adjusted cost base” — 54, 248(1); “amount”, 
“business” — 248(1); “Canadian corporation” — 89(1), 248(1); “capital 
gain”, “capital loss” — 39(1), 248(1); “capital property” — 54, 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “dividend”, “em- 
ployee” — 248(1); “employees profit sharing plan” — 144(1), 248(1); 
“employer”, “Minister”, ‘officer’, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “taxable Canadian corporation” — 
89(1), 248(1); “taxable capital gain” —38(a), 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year’ — 144(11), 249; “trust” — 104(1), 248(1); “unused portion of a 
beneficiary's exempt capital gains balance” — 144(1). 


Information Circulars [s. 144]: 77-1R4: Deferred profit sharing plans. 


Registered Supplementary 
Unemployment Benefit Plans 


145. (1) Definitions — In this section, 


“registered supplementary unemployment benefit 
plan” means a supplementary unemployment benefit plan 
accepted by the Minister for registration for the purposes 
of this Act in respect of its constitution and operations for 
the taxation year under. consideration; 

Related Provisions: 128.1(10)‘excluded right or interest’(a)(xi) — No 
deemed disposition on emigration; 248(1)“disposition’’(f)(vi) — Rollover 


from one trust to another; 248(1)“registered supplementary unemployment 
benefit plan” — Definition applies to entire Act. 


Forms: T3S: Supplementary unemployment benefit plan — income tax 
return. 


“supplementary unemployment benefit plan’? means 
an arrangement, other than an arrangement in the nature 
of a superannuation or pension fund or plan or an employ- 
ees profit sharing plan, under which payments are made 
by an employer to a trustee.in trust exclusively for the 
payment of periodic amounts to employees or former em- 
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ployees of the employer who are or may be laid off for 
any temporary or indefinite period. 

Information Circulars: 72-5R2: Registration of supplementary unem- 
ployment benefit plans; 78-14R3: Guidelines for trust companies and 


other persons responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI 
and T3F returns. 


(2) No tax while trust governed by plan — No tax is 
payable under this Part by a trust on the taxable income of 
the trust for a period during which the trust was governed 
by a registered supplementary unemployment benefit 
plan. 


Related Provisions: 149(1)(q) — Trust exempt from tax. 


Forms: T3S: Supplementary unemployment benefit plan — income tax 
return. 


(3) Amounts received taxable — There shall be in- 
cluded in computing the income of a taxpayer for a taxa- 
tion year each amount received by the taxpayer under a 
supplementary unemployment benefit plan from the trus- 
tee under the plan at any time in the year. 


Related Provisions: 56(1)(g) — Income inclusion; 153(1)(e) — With- 
holding; 212(1)(k) — Withholding tax on payment to non-resident. 


(4) Amounts received on amendment or winding- 
up of plan — There shall be included in computing the 
income for a taxation year of a taxpayer who, as an em- 
ployer, has made any payment to a trustee under a supple- 
mentary unemployment benefit plan, any amount re- 
ceived by the taxpayer in the year as a result of an 
amendment to or modification of the plan or as a result of 
the termination or winding-up of the plan. 


Related Provisions: 56(1)(g) — Income inclusion; 153(1)(e) — With- 
holding; 212(1)(k) — Withholding tax on payment to non-resident. 


(5) Payments by employer deductible — An 
amount paid by an employer to a trustee under a regis- 
tered supplementary unemployment benefit plan during a 
taxation year or within 30 days thereafter may be de- 
ducted in computing the employer’s income for the taxa- 
tion year to the extent that it was not deductible in com- 
puting income for a previous taxation year: 

Related Provisions: 6(1)(a)(i) — Employer’s contribution is not a taxa- 
ble benefit; 18(1)() — Limitation re employer’s contribution under sup- 
plementary unemployment benefit plan; 20(1)(x) — Deduction for em- 
ployer’s contribution. 

Definitions [s. 145]: “amount”, “employee” — 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “employer”, “Minister” — 248(1); 
“taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “trust? — 104(1), 248(1). 

Forms: T2 SCH 15: Deferred income plans. 


Registered Retirement Savings Plans 


146. (1) Definitions — In this section, 


“annuitant” means 


(a) until such time after maturity of the plan as an indi- 
vidual’s spouse or common-law partner becomes enti- 
tled, as a consequence of the individual’s death, to re- 
ceive benefits to be paid out of or under the plan, the 
individual referred to in paragraph (a) or (b) of the 
definition “retirement savings plan” in this subsection 
for whom, under a retirement savings plan, a retire- 
ment income is to be provided, and 
(b) thereafter, the spouse or common-law partner re- 
ferred to in paragraph (a); 

Related Provisions: 60(1) — Transfer of RRSP premium refunds; 


128.1(10)“excluded right or interest’(a)(i), (a)(ii) — No deemed disposi- 
tion on emigration of annuitant; 146(16) — RRSP — deduction on trans- 
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fer of funds; 160.2(1) — Joint and several liability in respect of amounts 
received out of or under RRSP; 248(8) — Occurrences as a consequence 
of death. 


History: The definition “annuitant” in subsec. 146(1) amended by 2000, 
c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law part- 
ner’, applicable to 2001 et seg., in force July 31, 2000. See also the transi- 
tional rules reproduced in the History to 248(1)“common-law partner”. 


Para. (a) of the definition “annuitant” in subsec. 146(1) amended by 1998, 
c. 19, subsec. 170(1), applicable to taxation years that end after November 
1991. Para. (a) formerly read: 


(a) until such time after maturity of the plan as his or her spouse 
becomes entitled, as a consequence of the spouse’s death, to receive 
benefits to be paid out of or under the plan, the individual referred 
to in paragraph (a) or (b) of the definition “retirement savings plan” 
in this subsection for whom, under a retirement savings plan, a re- 
tirement income is to be provided, and 

Information Circulars: 72-22R9: Registered retirement savings plans. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


“benefit” includes any amount received out of or under a 
retirement savings plan other than 


(a) the portion thereof received by a person other than 
the annuitant that can reasonably be regarded as part 
of the amount included in computing the income of an 
annuitant by virtue of subsections (8.8) and (8.9), 


(b) an amount received by the person with whom the 
annuitant has the contract or arrangement described in 
the definition “retirement savings plan” in this subsec- 
tion as a premium under the plan, 


(c) an amount, or part thereof, received in respect of 
the income of the trust under the plan for a taxation 
year for which the trust was not exempt from tax by 
virtue of paragraph (4)(c), and 

(c.1) a tax-paid amount described in paragraph (b) of 
the definition “tax-paid amount” in this subsection that 
relates to interest or another amount included in com- 
puting income otherwise than because of this section 


and without restricting the generality of the foregoing in- 
cludes any amount paid to an annuitant under the plan 


(d) in accordance with the terms of the plan, 


(e) resulting from an amendment to or modification of 
the plan, or 


(f) resulting from the termination of the plan; 
Related Provisions: 160.2(1) — Joint and several liability in respect of 
amounts received out of or under RRSP. 
History: Para. (c.1) added to the definition “benefit” in subsec. 146(1) by 
1998, c. 19, subsec. 170(2), applicable to deaths occurring after 1992. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


“earned income” of a taxpayer for a taxation year means 
the amount, if any, by which the total of all amounts each 
of which is 


(a) the taxpayer’s income for a period in the year 
throughout which the taxpayer was resident in Canada 
from 


(i) an office or employment, determined di vont 
reference to paragraphs 8(1)(c), (m) and (m.2), 


(ii) a business carried on by the taxpayer either 
alone or as a partner actively engaged in the busi- 
ness, or 


(iii) property, where the income is derived from the 
rental of real property or from royalties in respect 
of a work or invention of which the taxpayer was 
the author or inventor, 


(b) an amount included under paragraph 56(1)(b), (c), 
(c.1), (c.2), (g) or (0) in computing the taxpayer’s in- 
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come for a period in the year throughout which the 
taxpayer was resident in Canada, 


Proposed Amendment — 146(1 aaa 
> Income’(b)s »»: 
: 2004 draft legislation, subsec. 81(1), will 


id para. (b) of n “earned income” in subsec. (146(1) to 
delete the reference to 56(1) io), applicable to 1997 et seq. 


Technical Notes. (December 20, 2002): Subsection 146( 1) 
defines “earned income”, which is relevant in determining the 
maximum { tax-deductible contributions that a taxpayer may make 
to RRSP. . The definition includes references to a number of pro- 
that have previously been repealed or renumbered. The 
on is amended to remove these. references and update the 
numbering, with hina from the time the provisions were 
repealed or renumbered. — ; oe 


Application: The Feb ar 


(b.1) an amount received by the taxpayer in the year 
and at a time when the taxpayer is resident in Canada 
as, on account of, in lieu of payment of or in satisfac- 
tion of, a disability pension under the Canada Pension 
Plan or a provincial pension plan as defined in section 
3 of that Act, 


(c) the taxpayer’s income for a period in the year 
throughout which the taxpayer was not resident in 
Canada from 


(i) the duties of an office or employment performed 
by the taxpayer in Canada, determined without ref- 
erence to paragraphs 8(1)(c), (m) and (m.2), or 


(ii) a business carried on by the taxpayer in Can- 
ada, either alone or as a partner actively engaged in 
the business 


except to the extent that the income is exempt from 
income tax in Canada by reason of a provision con- 
tained in a tax convention or agreement with another 
country that has the force of law in Canada, or 


(d) in the case of a taxpayer described in subsection 
115(2), the total that would be determined under para- 
graph 115(2)(e) in respect of the taxpayer for the year 
if 


(1) that paragraph were read without reference to 
subparagraphs 115(2)(e)(i1) and (iv), and 


(eepeeee Amendinent - — 146(1)“earned 
: oa _ income”(d)(i) 
Application: The Boas 2, 2004 draft legislation, subsec. 81(3), will 
amend subpara. (d)(i) of the definition “earned income” in subsec. 146(1) 
to delete the reference to subpara. 115(2)(e)(iii), applicable to 1993 et seg. 
Technical Notes (December 20, 2002): See under 
146(1)“earned income’’(b). 


(i1) subparagraph 115(2)(e)(ii) were read without 
any reference therein to paragraph 56(1)(n), 


except any part thereof included in the total deter- 
mined under this definition by reason of paragraph (c) 
or exempt from income tax in Canada by reason of a 
provision contained in a tax convention or agreement 
with another country that has the force of law in 
Canada, 


exceeds the total of all amounts each of which is 


(e) the taxpayer’s loss for a period in the year through- 
out which the, taxpayer was resident in Canada from 


(i) a business carried on by the taxpayer, either 
alone or as a partner actively engaged in the busi- 
ness, or 


(ii) property, where the loss is sustained from the 
rental of real property, 
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(f) an amount deductible under paragraph 60(b), (c) or 
(c.1), or deducted under paragraph 60(c.2), in comput- 
ing the taxpayer’s income for the year, 


Proposed Amendment — 146(1)“earned — 
income’ (f) 
Application: The February 27, 2004 draft legislation, subsec. 81(4), will 
amend para. (f) of the definition “earned income” in subsec. 146(1) to de- 
lete the reference to para. 60(c), applicable to 1997 ef seq. 
Technical Notes (December 20, 2002): See under 
146(1)“earned income’’(b). 


(g) the taxpayer’s loss for a period in the year through- 
out which the taxpayer was not resident in Canada 
from a business carried on by the taxpayer in Canada, 
either alone or as a partner actively engaged in the 
business, or 


(h) the portion of an amount included under subpara- 
graph (a)(i1) or (c)(i1) in determining the taxpayer’s 
earned income for the year because of subparagraph 


14(1 )(a)(v) 


Proposed Amendment — 146(1)“earned 
income”(h) 
Application: The February 27, 2004 draft legislation, subsec. 81(5), will 
amend para. (h) of the definition “earned income” in subsec. 146(1) to 
replace “subparagraph 14(1)(a)(v)” with “paragraph 14(1)(b)”, applicable 
to amounts included in computing income for taxation years in > of 
business fiscal periods that end after February 2], 2000. 


Technical Notes nteamh demeiciee 20, 2002): ‘See “under 
146(1)“earned income’’(b). 


and, for the purposes of this definition, the income or loss 
of a taxpayer for any period in a taxation year is the tax- 
payer’s income or loss computed as though that period 
were the whole taxation year; 

History: Para. (b.1) of the definition “earned income” in subsec. 146(1) 


amended by 1998, c. 19, subsec. 37(3), applicable to amounts received 
after 1994. Para. (b.1) formerly read: 


(b.1) an amount described in paragraph 56(8)(a) received by the tax- 
payer in the year, where the taxpayer was resident in Canada at the 
time of receipt, 


Para. (h) added by 1998, e. 19, subsec. 170(3), applicable to 1995 et seq. 


Para. (b) of the definition “earned income” in subsec. 146(1) amended to 
add reference to para. 56(1)(c.2), para. (b.1) added and para. (f) amended 
to add “, or deducted under paragraph 60(c.2)”, by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsecs. 82(1) and (2), applicable to 1991 et seq. 


Selected Cases [subsec. 146(1)“earned income”]: De Giorgio v. 
Canada, [1996] 2 C.T.C. 2038 (TCC) (Reported income from company 
constituted “earned income”); Goldstein v. Canada, [1995] 2 C.T.C. 2036 
(TCC) (income retains its character as it flows through partnership); 
Switzer y. Canada, [1995] 1 C.T.C. 2928 (TCC) (Royalties.in appropriate 
circumstances may be earned income). 


Interpretation Bulletins: IT-377R: Director’s, executor’s or juror’s fees 
(archived); [T-434R: Rental of real property by individual. 


.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan). 


“issuer” means the person referred to in the definition 
“retirement savings plan” in this subsection with whom 
an annuitant has a contract or arrangement that is a retire- 
ment savings plan; 


“maturity” means the date fixed under a retirement sav- 
ings plan for the commencement of any retirement in- 
come the payment of which is provided for by the plan; 


‘net past service pension adjustment” of a taxpayer for 
a taxation year means the positive or negative amount de- 
termined by the formula 


P+Q-G 


Income Tax Act, Part I 


where 


P is the total of all amounts each of which is the tax- 
payer’s past service pension adjustment for the year in 
respect of an employer, 


Q is the total of all amounts each of which is a pre- 
scribed amount in respect of the taxpayer for the year, 
and 


G is the amount of the taxpayer’s PSPA withdrawals for 
the year, determined as of the end of the year in accor- 
dance with prescribed rules; 

Related Provisions: 204.2(1.3) — Net past service pension adjustment 


for purposes of Part X.1 tax; 257 — Formula cannot calculate to less than 
zero. 


History: The portion of the definition “net past service pension adjust- 
ment” before the description of G in subsec. 146(1) substituted by 1994, c. 
21, subsec. 69(1), applicable to 1993 ef seq. That portion of the definition 
formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation 
year means the positive or negative amount determined by the 
formula 


PEG 
where 


P is the totai of all amounts each of which is the taxpayer’s past 
service pension adjustment for the year in respect of an em- 
ployer, and 


All that portion of the definition of “net past service pension adjustment” 
preceding the description of G amended by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 82(3), applicable after 1988. That portion formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation 
year means the amount determined by the formula 


P—(F+G) 
where 


P is the total of all amounts each of which is the taxpayer’s past 
service pension adjustment for the year in respect of an 
employer, 


F is the amount of the taxpayer’s PSPA transfers for the year, de- 
termined as of the end of the year in accordance with prescribed 
rules, and 


Regulations: 8307(5) (prescribed rules); 8308.4(2) (prescribed amount 
for formula element Q). 


‘non-qualified investment’, in relation to a trust gov- 
erned by a registered retirement savings plan, means pro- 
perty acquired by the trust after 1971 that is not a quali- 
fied investment for the trust; 


‘‘premium” means any periodic or other amount paid or 
payable under a retirement savings plan 


(a) as consideration for any contract referred to in par- 
agraph (a) of the definition “retirement savings plan” 
to pay a retirement income, or 


(b) as a contribution or deposit referred to in para- 
graph (b) of that definition for the purpose stated in 
that paragraph 


but, except for the purposes of paragraph (b) of the defini- 
tion “benefit” in this subsection, paragraph (2)(b.3), sub- 
section (22) and the definition “excluded premium” in 
subsection 146.02(1), does not include a repayment to 
which paragraph (b) of the definition “excluded with- 
drawal” in either subsection 146.01(1) or 146.02(1) ap- 
plies or an amount that is designated under subsection 
146.01(3) or 146.02(3); 

Related Provisions: 60(j)— Transfer of superannuation benefits; 


60(j.01) — Transfer of surplus; 60(j.2)— Transfer to spousal RRSP; 
60(1) — Transfer of RRSP premium refunds. 
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History: The closing words of the definition “premium” in subsec. 146(1) 
amended by 1999, c. 22, subsec. 59(1), applicable to 1997 et seg. The 
closing words formerly read: 


but, except for the purposes of paragraph (b) of the definition “ben- 

efit” in this subsection and paragraph (2)(b.3), does not include a 
repayment described in subparagraph (b)(1i) of the definition “ex- 
cluded withdrawal” in subsection 146.01(1) or an amount desig- 
nated under subsection 146.01(3); 


The closing words of the definition “premium” in subsec. 146(1) amended 
by 1995, c. 3, subsec. 43(1), applicable to 1995 et seq. The closing words 
formerly read: 


but, except for the purposes of paragraph (b) of the definition “ben- 

efit” and paragraph (2)(b.3), does not include a repayment described 
in subparagraph (b)(ii) of the definition “excluded withdrawal” in 
subsection 146.01(1) or designated under subsection 146.01(3); 


The definition “premium” in subsec. 146(1) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 82(4), to delete “in this subsection” from after 
“retirement savings plan” in para. (a) and to add that portion following 
para. (b), applicable to 1992 ef seq. 


Regulations: Reg. 100(3)(c) (no source withholding where premium is 
paid by employer directly to RRSP). 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


‘“‘qualified investment” for a trust governed by a regis- 
tered retirement savings plan means 


(a) an investment that would be described in any of 
paragraphs (a), (b), (d) and (f) to (h) of the definition 
“qualified investment” in section 204 if the references 
in that definition to a trust were read as references to 
the trust governed by the registered retirement savings 
plan, 


(b) a bond, debenture, note or similar obligation 


(1) issued by a corporation the shares of which are 
listed on a prescribed stock exchange in Canada, or 


(11) issued by an authorized foreign bank and paya- 
ble at a branch in Canada of the bank, 


(c) an annuity described in the definition “retirement 
income” in respect of the annuitant under the plan, if 
purchased from a licensed annuities provider, 


(c.1) a contract for an annuity issued by a licensed an- 
nuities provider where 


(i) the trust is the only person who, disregarding 
any subsequent transfer of the contract by the trust, 
is or may become entitled to any annuity payments 
under the contract, and 


(ii) the holder of the contract has a right to surren- 
der the contract at any time for an amount that 
would, if reasonable sales and administration 
charges were ignored, approximate the value of 
funds that could otherwise be applied to fund fu- 
ture periodic payments under the contract, 


(c.2) a:contract for an annuity issued by a licensed an- 
nuities provider where 


(i) annual or more frequent periodic payments are 
or may be made under the contract to the holder of 
the contract, 


(ii) the trust is the only person who, disregarding 
any subsequent transfer of the contract by the trust, 
is or may become entitled to any annuity payments 
under the contract, 


(iii) neither the time nor the amount of any pay- 
ment under the contract may vary because of the 
length of any life, other than the life of the annui- 
tant under the plan (in this definition referred to as 
the “RRSP annuitant’), 


S. 146(1) qua 


(iv) the day on which the periodic payments began 
or are to begin (in this paragraph referred to as the 
“start date’’) is not later than the end of the year in 
which the RRSP annuitant attains 70 years of age, 


(v) either 


(A) the periodic payments are payable for the 
life of the RRSP annuitant and either there is no 
guaranteed period under the contract or there is 
a guaranteed period that begins at the start date 
and does not exceed a term equal to 90 years 
minus the lesser of 


(I) the age in whole years at the start date of 
the RRSP annuitant (determined on the as- 
sumption that the RRSP annuitant is alive at 
the start date), and 


(II) the age in whole years at the start date of 
a spouse or common-law partner of the 
RRSP annuitant (determined on the assump- 
tion that a spouse or common-law partner of 
the RRSP annuitant at the time the contract 
was acquired is a spouse ot common-law 
partner of the RRSP annuitant at the start 
date), or 


(B) the periodic payments are payable for a 
term equal to 


(1) 90 years minus the age described in sub- 
clause (A)(I), or 


(II) 90 years minus the age described in sub- 
clause (A)(II), and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more 
adjustments that would, if the contract were an 
annuity under a retirement savings plan, be in 
accordance with subparagraphs (3)(b)(ii1) to (v) 
or that arise because of a uniform reduction in 
the entitlement to the periodic payments as a 
consequence of a partial surrender of rights to 
the periodic payments, and 


(d) such other investments as may be prescribed by 
regulations of the Governor in Council made on the 
recommendation of the Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of 
public corporation deemed to be listed on prescribed stock exchange; 
132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share ceases to 
be qualified investment due to mutual fund reorganization; 146(10.1) — 
Tax payable on income from. non-qualified investments; 207.1(1) — Tax 
payable by RRSP. 


History: Para. (b) of the definition “qualified investment” in subsec. 
146(1) amended by 2001, c. 17, s. 139, applicable after June 27, 1999. The 
para. formerly read: 


(b) a bond, debenture, note or similar obligation of a corporation the 
shares of which are listed on a prescribed stock exchange in 
Canada, 


Subcl. (c.2)(v)(A)CI) of the definition “qualified investment” in subsec. 
146(1) amended by 2000, c. 12, Sch. 2, .s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 ef seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Para. (c) of the definition “qualified investment” in subsec. 146(1) 
amended by 1998, c. 19, subsec. 170(4), and add paras. (c.1) and (c.2), 
applicable after 1996. Para. (c) formerly read: 


(c) an annuity described in the definition “retirement income” in 
this subsection in respect of the annuitant under the plan, if pur- 
chased from a person licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada an annuities 
business, and 
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Selected Cases [subsec. 146(1)“qualified investment’): R. v. Ep- 
stein, [1984] C.T.C: 270 (FCTD) (Mortgage acquired from company con- 
trolled by taxpayer was arm’s length transaction and qualified investment 
for RRSP). 


Regulations: 221 (information return by issuer of qualified investment); 
3200, 3201 (prescribed stock exchanges; but see also ITA 87(10)); 4900, 
4901, 5100-5104 (prescribed investments). 


1.T. Application Rules: 65(1), (3). 


Remission Orders: Lionaird Capital Corporation Notes Remission Or- 
der, P.C. 1999-737 (tax under 146(10) waived because taxpayers thought 
they were qualified investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


“RRSP deduction limit” of a taxpayer for a taxation 
year means the amount determined by the formula 


A+B+R-—-C 
where 


A. is the taxpayer’s unused RRSP deduction room at the 
end of the preceding taxation year, 


Bis the amount, if any, by which 


(a) the lesser of the RRSP dollar limit for the year 
and 18% of the taxpayer’s earned income for the 
preceding taxation year 


exceeds the total of all amounts each of which is 


(b) the taxpayer’s pension adjustment for the pre- 
ceding taxation year in respect of an employer, or 


(c) a prescribed amount in respect of the taxpayer 
for the year, 


C is the taxpayer’s net past service pension adjustment 
for the year, and 


R is the taxpayer’s total pension adjustment reversal for 
the year; 


Related Provisions: 128(2)(d)—— Where — individual’ bankrupt; 
146(5) — Amount of RRSP premiums deductible; 146(5.1) — Amount of 
spousal RRSP premiums deductible; 146(5.21) — Anti-avoidance; 
204.1(2.1) — Tax payable by individuals —contributions after 1990; 
248(1)“RRSP deduction limit” — Definition applies to entire Act; 257 — 
Formula cannot calculate to less than zero;:Reg. 8307(2) — Prescribed 
condition for registered pension plan. 


History: The definition “RRSP deduction limit” in subsec. 146(1) 
amended by 1998, c. 19, subsec. 37(1), applicable after 1988 except that, 
for taxation years before 1998, the description of “R” shall be read as “R 
is nil”. The definition formerly read: 


“RRSP deduction limit” of a taxpayer for a taxation year means the 
amount determined by the formula 


A+B-C 
where 


_A_ is the taxpayer’s unused RRSP deduction room at the end of the 
immediately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dollar 
limit for the year and 18% of the taxpayer’s earned income for 
the immediately preceding taxation year exceeds the total of all 
amounts each of which is the taxpayer’s pension adjustment for 
the immediately preceding taxation year in respect of an em- 
ployer, or a prescribed amount in respect of the taxpayer for the 
year, and 


Cis the taxpayer’s net past service pension adjustment for the 
year; 
Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 
8308.4(2), 8309 (prescribed amount). 


Forms: T1 General Sched. 7: RRSP contributions, transfers and designa- 
tions of repayments under the home buyers’ plan. 
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‘RRSP dollar limit” for a calendar year means 


(a) for years other than 1996 and 2003, the money 
purchase limit for the preceding year, 


(b) for 1996, $13,500, and 
(c) for 2003, $14,500; 


Related Provisions: 204.2(1.1) — Cumulative excess amount in re- 
spect of RRSPs; 248(1)“RRSP dollar limit” — Definition applies to entire 
Act. 


History: Paras. (a) and (b) of the definition “RRSP dollar limit” in sub- 
sec. 146(1) amended, and para. (c) added, by 2003, c. 15, subsec. 82(2), 
applicable after 2002. Paras. (a) and (b) formerly read: 


(a) for years other than 1996, the money purchase limit for the pre- 
ceding year, and 


(b) for 1996, $13,500; 


The definition “RRSP dollar limit” in subsec. 146(1) amended by 1996, c. 
21, s. 34, applicable after 1995. It formerly read: 


“RRSP dollar limit” for a calendar year means the money purchase 
limit for the immediately preceding calendar year; 


“refund of premiums” means any amount paid out of or 
under a registered retirement savings plan (other than a 
tax-paid amount in respect of the plan). as consequence of 
the death of the annuitant under the plan, 


(a) to an individual who was, immediately before the 
death, a spouse or common-law partner of the annui- 
tant, where the annuitant died before the maturity of 
the plan, or 


(b) to a child or grandchild of the annuitant who was, 
immediately before the death, financially dependent 
on the annuitant for support; 


aimee Amendment — 146(1 Posies te of 
premiums” 


Letter from Dept. of Finance, rik 12, hei ot under 
60()Gi)(A) opening words. py 


Related Provisions: 60(1)(v) — Rollover of refund of premiums to 


RRSP; 146(1.1)— Where child) presumed not financially dependent; 
146(8.1) — Deemed receipt of refund of premiums; 146(8.9)— Effect of 
death where person other than spouse becomes entitled; 146.3(1)“desig- 
nated benefit” — Application of definition to RRIFs; 248(8)— Occur- 
rences as a consequence of death. 


History: The definition “refund of premiums” in subsec. 146(1) amended 
by 2003, c. 15, subsec.. 82(1), applicable in respect of deaths that occur 
after 2002. It formerly read: 


“refund of premiums” means 


(a) any amount paid to a spouse or common-law partner of the 
annuitant out of or under a registered retirement savings plan of 
the annuitant (other than any part of the amount that is a tax- 
paid amount in respect of the plan), where the annuitant died 
before the maturity of the plan and the amount was paid as a 
consequence of the death, or 


(b) any amount paid out of or under a registered retirement sav- 
ings plan of the annuitant (other than any part of the amount 
that is a tax-paid amount in respect of the plan) after the death 
to a child or grandchild (in this definition referred to as a “de- 
pendant”) of the annuitant, who was, at the time of the death, 
financially dependent on the annuitant for support, 


and for the purpose of paragraph (b), it is assumed, unless the con- 
trary is established, that a dependant was not financially dependent 
on the annuitant for support at the time of the annuitant’s death if 
the dependant’s income for the year preceding the taxation year in 
which the annuitant died exceeded the amount used under paragraph 
(c) of the description of B in subsection 118(1) for that preceding 
year; 


Para. (a) of the definition “refund of premiums” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 ef seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner’. 
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Para. (b) of the definition “refund of premiums” in subsec. 146(1) 
amended by 2000, c. 19, subsec. 42(1), applicable (by subsec. 42(4)) to 
deaths that occur after 1995 except that, in respect of the death of an indi- 
vidual that occurred after 1995 and before 1999, the para. shall be read as 
it did before being amended in connection with an amount paid at a partic- 
ular time out of a registered retirement savings plan or registered retire- 
ment income fund, unless the following persons jointly elect otherwise in 
writing filed with the Minister of National Revenue before May 2000 (or 
before such later day as is acceptable to the Minister): 


(a) the legal representative of the deceased individual; and 


(b) the individual in whose income an amount would be required to be 
included as a result of the election, or would be so required to be in- 
cluded if Part I of the Act applied. 


Subsec. 42(5) of the said c. 19 reads as follows: 


(5) Notwithstanding subsections 152(4) to (5) of the Act, the Min- 
ister of National Revenue shall make such assessments, reassess- 
ments and additional assessments of tax, interest and penalties and 
such determinations and redeterminations as are necessary to give 
effect to an election under subsection (4). 


Para. (b) of the definition formerly read: 


(b) if the annuitant had no spouse at the time of the annuitant’s 
death, any amount paid out of or under a registered retirement sav- 
ings plan of the annuitant (other than any part of the amount that is 
a tax-paid amount in respect of the plan) after the.death to a child or 
grandchild (in this definition referred to as a-“dependant”’) of the 
annuitant, who was, at the time of the death, financially dependent 
on the annuitant for support, 


The closing words of the definition “refund of premiums” in subsec. 
146(1) amended by the said c. 19, subsec. 42(2), applicable to 2000 et seq. 
except that, in its application to the 2000 taxation year, the reference to 
“the amount used under paragraph (c) of the description of B in subsection 
118(1) for that preceding taxation year” shall be read'as a reference to 
“$7,044”. The closing words formerly read: 


and for the purpose of paragraph (b), it is assumed, unless the con- 
trary is established, that a dependant was not financially dependent 
on the annuitant for support at the time of the annuitant’s death if 
the dependant’s ncome for the year preceding the taxation year in 
which the annuitant died exceeded the total of $500 and the amount 
used under paragraph (c) of the description of B in subsection 
118(1) for that preceding year; 


The closing words of. the definition “refund of premiums” in subsec. 
146(1) amended by 1999, c. 22, subsec. 59(2), applicable to 1999 et seq. 
The closing words. formerly read: 


and for the purpose of paragraph (b), it is assumed, unless the con- 
trary is established, that a dependant was not financially dependent 
on the annuitant for support at the time of the annuitant’s death if 
the income of the dependant for the taxation year preceding the tax- 
ation year in which the annuitant died exceeded the amount used 
under paragraph (c) of the description of B in subsection 118(1) for 
that preceding year; 


Paras. (a) and (b) of the definition “refund of premiums” in subsec. 146(1) 
amended by 1998, c. 19, subsec. 170(5), applicable to deaths occurring 
after 1992. Paras. (a) and (b) formerly read: 


(a) any amount paid to a spouse of the annuitant out of or under a 
registered retirement savings plan of the annuitant, where the annui- 
tant died before the maturity of the plan and that amount was paid 
as a consequence of the death, or 


(b) if the annuitant had no spouse at the time of the annuitant’s 
death, any amount paid out of or under a registered retirement sav- 
ings plan of the annuitant after the death to a child or grandchild (in 
this definition referred to as a “dependant”) of the annuitant, who 
was, at the time of the death, financially dependent on the annuitant 
for support, 


Paras. (a) and (b) of the definition of “refund of premiums” in subsec. 
146(1) substituted by 1994, c. 21, subsec. 69(2), applicable to deaths oc- 
curring after 1992. Those paras. formerly read: 


(a) any amount paid to a spouse of the annuitant, as a consequence 
of the annuitant’s death, out of or under a registered retirement sav- 
ings plan of the annuitant prior to its maturity, or 


(b) if the annuitant had no spouse at the time of the annuitant’s 
death, any amount paid out of or under a registered retirement sav- 
ings plan of the annuitant to a child or grandchild (in this definition 
referred to as a “dependant”) of the annuitant, who was, at the time 
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the annuitant died, financially dependent on the annuitant for 
support, 


All that portion of the definition “refund of premiums” in subsec. 146(1) 
following para. (b) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 13, 
applicable to 1993 et seg. That portion formerly read: 


and for the purpose of paragraph (b), it shall be assumed, unless the 
contrary is established, that a dependant was not financially depen- 
dent on the annuitant for support at the time of the annuitant’s death 
if 
(c) any person other than the annuitant was permitted a deduc- 
tion under paragraph 118(1)(d) in respect of the dependant in 
computing that other person’s tax payable under this Part for 
' the taxation year immediately preceding the taxation year in 
which the annuitant died, or 


(d) the income of the dependant for the year referred to in para- 
graph (c) exceeded $5,000; 
_ Interpretation Bulletins: [T-500R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


“registered retirement savings plan” means a retire- 
ment savings plan accepted by the Minister for registra- 
tion for the purposes of this Act as complying with the 
requirements of this section; 

Related Provisions: 128.1(10)excluded right or interest’(a)(i) — No 
deemed disposition of RRSP on emigration; 206(2), 206.1 — Tax payable 
by a trust governed by RRSP; 207.1(1) — Tax payable by RRSP; 207.2 — 
Return\and payment of tax by RRSP; 248(1)“disposition’(g) — Transfer 
between RRSPs/RRIFs not a disposition; 248(1)“foreign retirement ar- 
rangement” — U.S. Individual Retirement Account; 248(1)“registered re- 
tirement savings plan’ — Definition applies to entire Act. 
Interpretation. Bulletins: IT-415R2:  Deregistration . of 
(archived); IT-528: Transfers of funds between registered plans. 


RRSPs 


“retirement income” means 


(a) an annuity commencing at maturity, and with or 
without a guaranteed term commencing at maturity, 
not exceeding the term referred to in paragraph (b), or, 
in the case of a plan entered into before March 14, 
1957, not exceeding 20 years, payable to 


(i) the annuitant for the annuitant’s life, or 


(11) the annuitant for the lives, jointly, of the annui- 
tant and the annuitant’s spouse or common-law 
partner and to the survivor of them for the survi- 
vor’s life, or 


(b) an annuity commencing at maturity, payable to the 
annuitant, or to the annuitant for the annuitant’s life 
and to the spouse or common-law partner after the an- 
nuitant’s death, for a term of years equal to 90 minus 
either 


(1) the age in whole years of the annuitant at the 
maturity of the plan, or 


(ii) where the annuitant’s spouse or common-law 
partner is younger than the annuitant and the annui- 
tant so elects, the age in whole years of the spouse 
or common-law partner at the maturity of the plan, 


issued by a person described in the definition “‘retire- 
ment savings plan” in this subsection with whom an 
individual may have a contract or arrangement that is 
a retirement savings plan, 
or any combination thereof; 
History: Paras. (a) and (b) of the definition “retirement income” in sub- 
sec. 146(1) amended by 2000, c. 12, Sch, 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law, partner”. 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 
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Information Circulars: 72-22R9: Registered retirement savings plans; 
74-1RS: Form T2037, Notice of purchase of annuity with “plan” funds. 


Forms: T2037: Notice of purchase of annuity with “plan” funds. 


“retirement savings plan”? means 


(a) a contract between an individual and a person li- 
censed or otherwise authorized under the laws of Can- 
ada or a province to carry on in Canada an annuities 
business, under which, in consideration of payment by 
the individual or the individual’s spouse or common- 
law partner of any periodic or other amount as consid- 
eration under the contract, a retirement income com- 
mencing at maturity is to be provided for the indivi- 
dual, or 


(b) an arrangement under which payment is made by 
an individual or the individual’s spouse or common- 
law partner 


(i) in trust to a corporation licensed or otherwise 
authorized under the laws of Canada or a province 
to carry on in Canada the business of offering to 
the public its services as trustee, of any periodic or 
other amount as a contribution under the trust, 


(11) to a corporation approved by the Governor in 
Council for the purposes of this section that is h- 
censed or otherwise authorized under the laws of 
Canada or a province to issue investment contracts 
providing for the payment to or to the credit of the 
holder thereof of a fixed or determinable amount at 
maturity, of any periodic or other amount as a con- 
tribution under such a contract between the indivi- 
dual and that corporation, or 


(111) as a deposit with a branch or office, in Canada, 
of 


(A) a person who is, or is eligible to become, a 
member of the Canadian Payments Association, 
or 


(B) a credit union that is a shareholder or mem- 
ber of a body corporate, referred to as a “cen- 
tral” for the purposes of the Canadian Pay- 
ments Association Act, 


(in this section referred to as a “depositary”’) 


to be used, invested or otherwise applied by that cor- 
poration or that depositary, as the case may be, for the 
purpose of providing for the individual, commencing 
at maturity, a retirement income; 


Related Provisions: 248(1)“foreign retirement arrangement” — U.S. 
Individual Retirement Account; 248(1)‘‘retirement savings plan” — Defi- 
nition applies to entire Act. 


History: Paras. (a) and (b) of the definition “retirement savings plan” in 
subsec. 146(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Information Circulars: 72-22R9: Registered retirement savings plans; 
74-1R5 — Form T2037: Notice of purchase of annuity with “plan” funds; 
78-14R3: Guidelines for trust companies and other persons responsible for 
filing T3-IND, T3G, T3D, T3P, T3S, T3RI and T3F returns. 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP; T4RSP Segment; T4RSP Summ: Return 
of RRSP income; T4RSP Supp: Statement of RRSP income; T4079: 
T4RSP and T4RIF guide. 
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‘spousal or common-law partner plan’, in relation to a 
taxpayer, means 


(a) a registered retirement savings plan 


(i) to which the taxpayer has, at a time when the 
taxpayer’s spouse or common-law partner was the 
annuitant under the plan, paid a premium, or 


(ii) that has received a payment out of or a transfer 
from a registered retirement savings plan or a reg- 
istered retirement income fund that was a spousal 
or common-law partner plan in relation to the tax- 
payer, or 


(b) a registered retirement income fund that has re- 
ceived a payment out of or a transfer from a spousal or 
common-law partner plan in relation to the taxpayer; 


Related Provisions: 74.5(12) — Application; 146(5.1) — Deduction 
for contribution to spousal RRSP; 146(8.3) — Attribution on withdrawal 
from spousal RRSP; 146.3(5.1) — Amount included in income. 


History: The definition “spousal or common-law partner plan” in subsec. 
146(1) added, and “spousal plan” repealed, by 2001, c. 17, subsecs. 246(2) 
and (1), applicable to 2001 et seg. except that, if a taxpayer and a person 
have jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 
1998, 1999 or 2000 taxation years, the amendment applies to the taxpayer 
and the person in respect of the applicable taxation year and subsequent 
taxation years. “Spousal plan” formerly read: 


“spousal plan’, in relation to a taxpayer, means 
(a) a registered retirement savings plan 


(i) to which the taxpayer has, at a time when the taxpayer’s 
spouse or common-law partner was the annuitant under the 
plan, paid a premium, or 


(i1) that has received a payment out of or a transfer from a 
registered retirement savings plan or a registered retirement 
income fund that was a spousal plan in relation to the tax- 
payer, or 


(b) a registered retirement income fund that has received a pay- 
ment out of or a transfer from a spousal plan in relation to the 
taxpayer; 


Subpara. (a)(i) of the definition “spousal plan” in subsec. 146(1) amended 
by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common- 
law partner”, applicable to 2001 et seqg., in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


“‘tax-paid amount” paid to a person in respect of a regis- 
tered retirement saving plan means 


(a) an amount paid to the person in respect of the 
amount that would, if this Act were read without refer- 
ence to subsection 104(6), be income of a trust gov- 
erned by the plan for a taxation year for which the 
trust was subject to tax because of paragraph (4)(c), or 


(b) where 


(i) the plan is a deposit with a depositary referred 
to in clause (b)(i11)(B) of the definition “retirement 
savings plan” in this subsection, and 


(1) an amount is received at any time out of or 
under the plan by the person, 


the portion of the amount that can reasonably be con- 

sidered to relate to interest or another amount in re- 

spect of the deposit that was required to be included in 

computing the income of any person (other than the 

annuitant) otherwise than because of this section; 
Related Provisions: 146(1)‘‘benefit’(c.1) — Whether tax-paid amount 
is a “benefit”; 146(1)“refund of premiums” — Exclusion of tax-paid 
amount; 146(8.9) —RRSP income inclusion on death; 146.3(5)(c) — 
Tax-paid amount from RRIF excluded from income; 146.3(6.2) — RRIF 
income inclusion on death. 


History: The definition “tax-paid amount” added to subsec. 146(1) by 
1998, c. 19, subsec. 170(6), applicable to deaths occurring after 1992. 
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“unused RRSP deduction room” of a taxpayer at the 
end of a taxation year means, 


(a) for taxation years ending before 1991, nil, and 


(b) for taxation years that end after 1990, the amount, 
which can be positive or negative, determined by the 
formula 


A+B+R-—(C+D) 
where 


A is the taxpayer’s unused RRSP deduction room at 
the end of the preceding taxation year, 


B is the amount, if any, by which 


(i) the lesser of the RRSP dollar limit for the 
year and 18% of the taxpayer’s earned income 
for the preceding taxation year 


exceeds the total of all amounts each of which is 


(ii) the taxpayer’s pension adjustment for the 
preceding taxation year in respect of an em- 
ployer, or 


(i11) a prescribed amount in respect of the tax- 
payer for the year, 


C is the taxpayer’s net past service pension adjust- 
ment for the year, 


D is the total of the amounts deducted by the taxpayer 
under subsections (5) and (5.1) and paragraph 
60(v) in computing the taxpayer’s income for the 
year, and 


R is the taxpayer’s total pension adjustment reversal 
for the year. 


Related Provisions: 128(2)(d), (d.2) — Where individual bankrupt; 
146(1) — RRSP deduction limit; 146(5.21) — Anti-avoidance; 
204.2(1.1) — Cumulative excess amount re RRSPs; 248(1)“unused RRSP 
deduction room” — Definition applies to entire Act; 257 —— Formula can- 
not calculate to less than zero. 


History: Para. (b) of the definition “unused RRSP deduction room” in 
subsec. 146(1) amended 1998, c. 19, subsec. 37(2), applicable after 1988 
except that, for taxation years before 1998, the description of “R” shall be 
read as “R is nil”. Para. (b) formerly read: 


(b) for taxation years that end after 1990, 


(1) the amount, which can be positive or negative, determined 
by the formula 


A+B-(C+D) 
where 


A is the taxpayer’s unused RRSP deduction room at the end 
of the immediately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dol- 
lar limit for the year and 18% of the taxpayer’s earned in- 
come for the immediately preceding taxation year exceeds 
the total of all amounts each of which is the taxpayer’s pen- 
sion adiustment for the immediately preceding taxation 
year in respect of an employer, or a prescribed amount in 
respect of the taxpayer for the year, 


C is the taxpayer’s net past service pension adjustment for the 
year, and 


D is the total of the amounts deducted by the taxpayer under 
subsections (5) and (5.1) and paragraph 60(v) in computing 
the taxpayer’s income for the year. 


(i) [Repealed] 


The opening words of para. (b) of the definition “unused RRSP deduction 
room” in subsec. 146(1) amended, and subpara. (b)(i1) repealed, by 1997, 
c. 25, subsecs. 41(1), (2), applicable April 25, 1997. The opening words of 
para. (b), and subpara. (b)(ii), formerly read: 


(b) for taxation years ending after 1990, the lesser of 


S. 146(2)(a)(ii) 


(ii) the greater of 


(A) the total of all amounts each of which is the amount, 
determined in respect of a particular taxation year that is 
the year or such of the six taxation years immediately pre- 
ceding the year as end after 1990, that is the lesser of 18% 
of the taxpayer’s earned income for the taxation year im- 
mediately preceding the particular taxation year and the 
RRSP dollar limit for the particular taxation year, and 


(B) 72 of the RRSP dollar limit for the year. 


Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 
8308.4(2) (prescribed amount). 


Forms: Tl General Sched. 7: RRSP. contributions, transfers and designa- 
tions of repayments under the home buyers’ plan. 


Selected Cases [subsec. 146(1)]: Osborn v. Canada, [1995] 2 C.T.C. 
2215 (TCC) (Non-vested pension amounts treated as if vested for purposes 
of RRSP contribution limit); Re Gero, [1979] C.T,.C. 309 (RFCTD) (RRSP 
funds of taxpayer indebted to Crown not exempt from seizure). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-415R2: Deregistration of RRSPs (archived). 


(1.1) Restriction — financially dependent — For 
the purpose of paragraph (b) of the definition “refund of 
premiums” in subsection (1), clause 60(1)(v)(B.01) and 
subparagraph 104(27)(e)(j), it is assumed, unless the con- 
trary is established, that an individual’s child or 
grandchild was not financially dependent on the indivi- 
dual for support immediately before the individual’s 
death if the income of the child or grandchild for the taxa- 
tion year preceding the taxation year in which the indivi- 
dual died exceeded the amount determined by the formula 


A+B 
where 


A is the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for that preceding taxa- 
tion year; and 


Bis nil, unless the financial dependency was because of 
mental or physical infirmity, in which case it is $6,180 
adjusted for each such preceding taxation year that is 
after 2002 in the manner set out in section 117.1. 


History: Subsec. 146(1.1) added by 2003, c. 15, subsec. 82(3), applicable 
in respect of deaths that occur after 2002. 


History [former subsec. 146(1.1)]: Subsec. 146(1.1) repealed by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(5), applicable after 1992. 
[See now subsec. 252(4).] Subsec. (1.1) formerly read: 


(1.1) Definition of “spouse” — For the purposes of the definitions 
“annuitant”, “refund of premiums” and “retirement income” in sub- 
section (1), paragraph (3)(b) and subsections (8.8), (8.91) and (16), 
“spouse” of an individual means a person of the opposite sex 


(a) who is married to the individual; or 


(b) who is cohabiting with the individual in a conjugal relation- 
ship and 


(1) has so cohabited for a period of at least one year, or 


(1i) is a parent of a child‘of whom the individual is a parent. 


(2) Acceptance of plan for registration [ — condi- 
tions] — The Minister shall not accept for registration 
for the purposes of this Act any retirement savings plan 
unless, in the Minister’s opinion, it complies with the fol- 
lowing conditions: 


(a) the plan does not provide for the payment of any 
benefit before maturity except 


(i) a refund of premiums, and 


(11) a payment to the annuitant; 
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(b) the plan does not provide for the payment of any 
benefit after maturity except 


(i) by way of retirement income to the annuitant, 


(11) to the annuitant in full or partial commutation 
of retirement income under the plan, and 


(i11) in respect of a commutation referred to in par- 

agraph (c.2); 
(b.1) the plan does not provide for a payment to the 
annuitant of a retirement income except by way of 
equal annual or more frequent periodic payments until 
such time as there is a payment in full or partial com- 
mutation of the retirement income and, where that 
commutation is partial, equal annual or more frequent 
periodic payments thereafter; 


(b.2) the plan does not provide for periodic payments 
in a year under an annuity after the death of the first 
annuitant, the total of which exceeds the total of the 
payments under the annuity in a year before that 
death; 


(b.3) the plan does not provide for the payment of any 
premium after maturity; 


(b.4) the plan does not provide for maturity after the 
end of the year in which the annuitant attains 69 years 
of age; 

(c) the plan provides that retirement income under the 
plan may not be assigned in whole or in part; 


(c.1) notwithstanding paragraph (a), the plan permits 
the payment of an amount to a taxpayer where the 
amount is paid to reduce the amount of tax otherwise 
payable under Part X.1 by the taxpayer; 


(c.2) the plan requires the commutation of each annu- 
ity payable thereunder that would otherwise become 
payable to a person other than an annuitant under the 
plan; 

(c.3) the plan, where it involves a depositary, includes 
provisions stipulating that 


(i) the depositary has no right of offset as regards 
the property held under the plan in connection with 
any debt or obligation owing to the depositary, and 


(ii) the property held under the plan cannot be 
pledged, assigned or in any way alienated as secur- 
ity for a loan or for any purpose other than that of 
providing for the annuitant, commencing at matur- 
ity, a retirement income; 


(c.4) the plan requires that no advantage, other than 
(i) a benefit, 


(1.1) an amount described in paragraph (a) or (c) of 
the definition “benefit” in subsection (1), 


(11) the payment or allocation of any amount to the 
plan by the issuer, 


(111) an advantage from life insurance in effect on 
December 31, 1981, or 


(iv) an advantage derived from the provision of ad- 
ministrative or investment services in respect of the 
plan, 


that is conditional. in any way on the existence of the 
plan may be extended to the annuitant or to a person 
with whom the annuitant was not dealing at arm’s 
length; and 


(d) the plan in all other respects complies with regula- 
tions of the Governor in Council made on the recom- 
mendation of the Minister of Finance. 
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Related Provisions: |39.1(13) — Para. 146(2)(c.4) inapplicable to con- 
version benefit on demutualization of insurer; 146(3) — Minister may ac- 
cept plan despite certain other conditions; 146(12)— Change in plan after 
registration; 146(13.1) — Effect of extending an advantage; 146(13,2) — 
Where pre-1997 plan does not mature by age 69; 204.2(1.2) — Un- 
deducted RRSP premiums; 248(1)“disposition”(g) — Transfer with same 
annuitant not a disposition. 


History: Para. 146(2)(b.4) amended by 1997, c. 25, subsec. 41(3), appli- 
cable after 1996, except that 


(a) the amended para. does not apply to a retirement savings plan ac- 
cepted for registration before 1997; 


(b) the amended para. does not apply to a retirement savings plan 
where the annuitant under the plan attained 70 years of age before 
1997: 


(c) in applying the para. to a retirement savings plan where the annui- 
tant under the plan attained 69 years of age in 1996, the reference to 
“69 years of age” shall be read as “70 years of age”. 


Para. (b.4) formerly read: 


(b.4) the plan does not provide for maturity after the end of the year 
in which the annuitant attains 71 years of age; 


Selected Cases [subsec. 146(2)]: Re Whaling, [1999] 4 C.T.C. 221 
(Ont CA) (Act does not prohibit certain actions with respect to RRSP, but 
actions may lead to plan ceasing to be RRSP); Gerol v. A.G. Can., [1986] 
1 C.T.C. 75 (Ont SC) (No Charter violation when maturity date of RRSP 
fixed with reference to age). ; 


Interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-320R3: Qualified investments — Trusts. governed by RRSPs, 
RESPs and RRIFs; IT-415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


Forms: T550: Application for registration of RSPs, ESPs or RIFs under s. 
146, 146.1 and 146.3 of the ITA. 


(3) idem — The Minister may accept for registration for 
the purposes of this Act any retirement savings plan not- 
withstanding that the plan 


(a) provides for the payment of a benefit after maturity 
by way of dividend; | 


(b) provides for any annual or more frequent periodic 
amount payable 


(i) to the annuitant referred to in subparagraph 
(a)(i1) of the definition “retirement income” in sub- 
section (1) by way of an annuity described in para- 
graph (a) of that definition to be reduced, in the 
event of the death of the annuitant’s spouse or 
common-law partner during the lifetime of the an- 
nuitant, in such manner as to provide for the pay- 
ment of equal annual or more frequent periodic 
amounts throughout the lifetime of the annuitant 
thereafter, 


(11) to any person by way of an annuity, to be re- 
duced if a pension becomes payable to that person 
under the Old Age Security Act, by an annual or 
other periodic amount not exceeding the amount 
payable to that person in that period under that Act, 


(111) to any person by way of an annuity, to be in- 
creased or reduced depending on the increase or re- 
duction in the value of a specified group of assets 
constituting the assets of a separate and distinct ac- 
count or fund maintained in respect of a variable 
annuities business by a person licensed or other- 
wise authorized under the laws of Canada or a 
province to carry on in Canada that business, 


(11.1) to any person by way of an annuity under a 
contract that provides for the increase or reduction 
of the annuity in accordance only with a change in 
the interest rate on which the annuity is based, if 
the interest rate, as increased or reduced, equals or 
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approximates a generally available Canadian mar- 
ket interest rate, 


(iv) that may be adjusted annually to reflect 


(A) in whole or in part increases in the Con- 
sumer Price Index, as published by Statistics 
Canada under the authority of the Statistics Act, 
or 


(B) increases at a rate specified in the annuity 
contract, not exceeding 4% per annum, or 


(v) to the annuitant by way of an annuity to be in- 
creased annually to the extent the amount or rate of 
return that would have been earned on a pool of 
investment assets (available for purchase by the 
public and specified in the annuity contract) ex- 
ceeds an amount or rate specified in the plan and 
provides that no other increase may be made in the 
amount payable; 


(c) [Repealed under former Act] 


(d) provides for the payment of any amount after the 
death of an annuitant thereunder; 


(e) is adjoined to a contract or other arrangement that 
is not a retirement savings plan; or 


(f) contains such other terms and provisions, not in- 
consistent with this section, as are authorized or per- 
mitted by regulations of the Governor in Council made 
on the recommendation of the Minister of Finance. 


Related Provisions: 60(1)(ii) — Transfer of RRSP premium refunds; 
172(3) — Appeal from refusal to register. 


History: Subpara. 146(3)(b)(i)' amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “‘spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules. repro- 
duced in the History to 248(1)“common-law partner”. 


interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-415R2: Deregistration of RRSPs (archived). 


information Circulars: 72-22R9: Registered retirement savings plans. 


(4) No tax while trust governed by plan — Except 
as provided in subsection (10.1), no tax is payable under 
this Part by a trust on the taxable income of the trust for a 
taxation year if, throughout the period in the year during 
which the trust was in existence, the trust was governed 
by a registered retirement savings plan, except that 


(a) if the trust has borrowed money (other than money 
used in carrying on a business) in the year or has, after 
June 18, 1971, borrowed money (other than money 
used in carrying on a business) that it has not repaid 
before the commencement of the year, tax is payable 
under this Part by the trust on its taxable income for 
the year; 


(b) in any case not described in paragraph (a), if the 
trust has carried on any business or businesses. in the 
year, tax is payable under this Part by the trust on the 
amount, if any, by which 


(i) the amount that its taxable income for the year 
would be if it had no incomes or losses from 
sources other than from that business or those busi- 
nesses, as the case may be, 


exceeds 


(ii) such portion of the amount determined under 
subparagraph (i) in respect of the trust for the year 
as can reasonably be considered to be income 
from, or from the disposition of, qualified invest- 
ments for the trust; and 


S. 146(5)(a)(v)(A) 


(c) if the last annuitant under the plan has died, tax is 
payable under this Part by the trust on its taxable in- 
come for each year after the year following the year in 
which the last annuitant died. 
Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to 
beneficiaries; 146(8.9)A(b), (c) —No income. inclusion for tax-paid 
amounts on death; 146(10.1) — Tax on income from non-qualified invest- 
ment; 146(20) — Amount credited to deposit RRSP deemed not received 
by annuitant or any other person; 149(1)(r) — No tax on RRSP; 204.6 — 
Tax in respect of registered investments; 206(2) — Part XI tax on excess 
holdings of foreign property; 207.1(1)— Tax on non-qualified invest- 
ments; Canada-U.S. Tax Treaty:Art. XIX:7 — Election to defer U.S. tax 
on income accruing in RRSP; Canada-U.S. Tax Treaty:Art. XXI:2(a) — 
RRSP exempt from U.S. tax. 


History: Paras. 146(4)(b), (c) substituted by 1994, c. 21, subsec. 69(3), 
applicable to, 1993 et seg. Those paras. formerly read: 


(b) in any case not described in paragraph (a), if the trust has carried 
on any business or businesses in the year, tax is payable under this 
Part by the trust on the amount that its taxable income for the year 
would be if it had no incomes or losses from sources other than 
from that business or those businesses; and 


(c) if the last annuitant under the plan has died, tax is payable under 
this Part by the trust on its taxable income for each year after the 
year of the annuitant’s death. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of 
RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


(5) Amount of RRSP premiums deductible — 
There may be deducted in computing a taxpayer’s income 
for a taxation year such amount as the taxpayer claims not 
exceeding the lesser of 


(a) the amount, if any, by which the total of all 
amounts each of which is a premium paid by the tax- 
payer after 1990 and on or before the day that is 60 
days after the end of the year under a registered retire- 
ment savings plan under which the taxpayer was the 
annuitant at the time the premium was paid, other than 
the portion, if any, of the premium 


(i) that was deducted in computing the taxpayer’s 
income for a preceding taxation year, 


(ii) that was designated for any taxation year for 
the purposes of paragraph 60(j), G.1) or (1), 


(i11) in respect of which the taxpayer received a 
payment that was deducted under subsection (8.2) 
in computing the taxpayer’s income for a preced- 
ing taxation year, 


(iv) that was deductible under subsection (6.1) in 
computing the taxpayer’s income for any taxation 
year, or 


(iv.1) that would be considered to be withdrawn by 
the taxpayer as an eligible amount (as defined in 
subsection 146.01(1) or 146.02(1)) less than 90 
days after it was paid, if earnings in respect of a 
registered retirement savings plan were considered 
to be withdrawn before premiums paid under that 
plan and premiums were considered to be with- 
drawn in the order in which they were paid 


exceeds 
(v) the amount, if any, by which 


(A) the total of all amounts deducted under sub- 
section 147.3(13.1) in computing the taxpayer’s 
income for the year or a preceding taxation year 
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exceeds 


(B) the total of all amounts, in respect of trans- 
fers occurring before 1991 from registered pen- 
sion plans, deemed by paragraph 147.3(10)(b) 
or (c) to be a premium paid by the taxpayer to a 
registered retirement savings plan, and 


Selected Cases [para. 146(5)(a)]: Osborn y. Canada, [1995] 2 C.T.C. 
2215 (TCC) (Non-vested pension amounts treated as if vested for purposes 
of RRSP contribution limit); Corse. v. Canada, [1995] 2 C.T.C. 2168 
(TCC) (Deduction for RRSP allowed where taxpayer could never have be- 
come entitled to pension benefits). 


(b) the taxpayer’s RRSP deduction limit for the year. 


Related Provisions: 1|8(1)(u) — Investment counselling and adminis- 
tration fees for RRSP are non-deductible; 18(11)(b) — No deduction for 
interest on money borrowed to make RRSP contribution; 60(1) — Deduc- 
tion for RRSP premium paid; 60(j) — Transfer of superannuation benefits; 
60(j.1) — Transfer of retiring allowances; 60(1) — Transfer of RRSP pre- 
mium. refunds; 60(v)— Contribution to a provincial pension plan; 
146(5.1) — Deduction for contribution to spousal RRSP; 
Anti-avoidance; 146(8.2) — Deduction where non-deducted overcontribu- 
tion withdrawn from plan; 146(8.21)— Premium deemed not paid; 
146(16) — Deduction on transfer of funds; 146(22) — Deadline extension 
for ice storm and for 1998 PAR; 147.3(13.1) — Withdrawal of excessive 
transfers to RRSPs and RRIFs; 204.1(2.1) — Tax payable by individu- 
als — contributions after 1990; 204.2(1.2)I(a)(vi) — Amount non-deducti- 
ble due to 146(5)(a)Uv-1) not included for Part X.1 penalty tax purposes; 
Canada-U.S. Tax Treaty:Art. XIX:7 — Election to defer U.S. tax on in- 
come accruing in RRIF; Canada-U.S. Tax Treaty:Art. XXJ:2(a) — RRIF 
exempt from U.S. tax. 


History: Subpara. 146(5)(a)(iv.1) amended by 1999, c. 22, subsec. 59(3), 
applicable to 1998 er seq. It formerly read: 


(iv.1) that would be considered. to be withdrawn by the taxpayer as 
an eligible amount (within the meaning assigned by subsection 
146.01(1)) less than 90 days after it was paid, if earnings in respect 
of a registered retirement savings plan were considered to be with- 
drawn before premiums paid under that plan and premiums were 
considered to be withdrawn in the order in which they were paid 


Subpara. 146(5)(a)(iv.1).added by 1995, c. 3, subsec. 43(2), applicable to 
the withdrawal of amounts paid after March 1, 1994. 


All that portion of para. 146(5)(a) following subpara. (iv) substituted by 
1994, c. 21, subsec. 69(4), applicable to 1992 et seg. That portion of the 
para. formerly read: 


exceeds the total of all amounts each [of] which is 


(v) an amount deducted under subsection 147.3(13.1) in com- 
puting the taxpayer’s income for the year or a preceding taxa- 
tion year that ends after 1992, or 


(vi) an amount deducted under subsection 147.3(13.1) in com- 
puting the taxpayer’s income for the 1992 taxation year, other 
than any portion of the amount that could not have been so de- 
ducted if paragraphs 147.3(10)(b) and (c) did not apply in re- 
spect of transfers made before 1991, and 


Para. 146(5)(a) amended by 1994, c..7, Sch. VIII (1993, c. 24), subsec. 
82(6), applicable (by subsec. 82(13), as amended by 1994, c. 21,'s. 136) to 
1992 et seg. Para. (5)(a) formerly read: 


(a) the total of all amounts each of which is a premium paid by the 
taxpayer after 1990 and on or before the day that is 60 days after the 
end of the year under a registered retirement savings plan under 
which the taxpayer was the annuitant at the time the premium was 
paid, other than the portion, if any, of the premium 


(i) that was deducted in computing the taxpayer’s income for a 
preceding taxation year, 


(11) that was designated for any taxation year for the purposes of 
paragraph 60(j), Gj.1) or (1), 


(i111) in respect of which the taxpayer has received a payment 
that has been deducted under subsection (8.2) in computing the 
taxpayer’s income for a preceding taxation year, or 
(iv) that was deductible under subsection (6.1) in computing the 
taxpayer's income for any taxation year, and 
Selected Cases [subsec. 146(5)]: Bouchard vy. MNR, [1996] 1 C.T.C. 
2239 (TCC) (Proper time to determine contribution limit is at end of taxa- 
tion year or within 60 days of following year); Gadsby v. MNR, [1989] 1 
C.T.C. 441 (FCTD) (Taxpayer entitled to full RRSP deduction when with- 
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drawal from pension plans terminated all rights thereunder); Wood vy. R., 
[1985] 2 C.T.C. 16 (FCTD) (Earned income is net of deductions). 
Regulations: 100(3)(c) (no source withholding where premium is paid 
by employer directly to RRSP). 

Remission Orders: Certain Taxpayers Remission Order, 1998-2, P.C. 
1998-2092, s. 2 (judges in Quebec who inade contributions in 1989 or 
1990); Certain Taxpayers Remission Order, 1999-2, P.C. 1999-1855, s. 2 
(remission to Quebec judges for excess contributions in 1989-90); Donald 
Potter Remission Order, P.C. 2004-264 (remission of tax on a withdrawal 
based on incorrect information from the CRA). 


Interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-SOOR: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-2: Contribution to pension plan for past 
service; ATR-17: Employee benefit plan — purchase of company shares; 
ATR-37: Refund of premiums transferred to spouse. 


Forms: T1 General Sched. 7: RRSP contributions, transfers and designa- 
tions of repayments under the home buyers’ plan; T4040: RRSPs and 
other registered plans for retirement [guide]. 


(5.1) Amount of spousal RRSP premiums deduct- 
ible — There may be deducted in computing a taxpayer’s 
income for a taxation year such amount as the taxpayer 
claims not exceeding the lesser of 


(a) the total of all amounts each of which is a premium 
paid by the taxpayer after 1990 and on or before the 
day that is 60 days after the end of the year under a 
registered retirement savings plan under which the 
taxpayer's spouse or common-law partner (or, where 
the taxpayer died in the year or within 60 days after 
the end of the year, an individual who was the tax- 
payer’s spouse or common-law partner immediately 
before the death) was the annuitant at the time the pre- 
mium was paid, other than the portion, if any, of the 
premium 


(i) that was deducted in computing the taxpayer’s 
income for a preceding taxation year, 


(ii) that was designated for any taxation year for 
the purposes of paragraph 60(.2), 


(111) in respect of which the. taxpayer or the tax- 
payers spouse or common-law partner has re- 
ceived a payment that has been deducted under 
subsection (8.2) in computing the taxpayer’s in- 
come for a preceding taxation year, or ) 


(iv) that would be considered to be withdrawn by 
the taxpayer’s spouse or common-law partner as an 
eligible amount (as defined in subsection 146.01(1) 
or 146.02(1)) less than 90 days after it was paid, if 
earnings in respect of a registered retirement sav- 
ings plan were considered to be withdrawn before 
premiums paid under that plan and premiums were 
considered to be withdrawn in the order in which 
they were paid, and 


(b) the amount, if any, by which the taxpayer’s RRSP 
deduction limit for the year exceeds the amount de- 
ducted under subsection (5) in computing the tax- 
payer’s income for the year. 


Related Provisions: 60(i) — Deduction for RRSP premiums paid; 
60(1) — Transfer of RRSP premium refunds; 60(v) — Contribution to pro- 
vincial pension plan; 74.5(12)(a) — Attribution rules do not apply to 
spousal contribution; 146(5) — Deduction for contribution to own plan; 
146(8.21) — Premium deemed not paid; 146(8.3) — Attribution of in- 
come when amount withdrawn from RRSP; 146(16) — Deduction on 
transfer of funds; 146(22)— Deadline extension for ice storm; 
146.3(5.1) — Attribution on withdrawal from RRIF; 146.3(5.4) — 
RRIF — Spouse’s income; 204.1(2.1)— Tax payable by individuals — 
contributions after 1990; 204.2(1.2)I(a)(vi) — Amount non-deductible due 
to 146(5.1)(a)(iv) not included for Part X.1 penalty tax purposes; 
252(3) — Extended meaning of “spouse”. 
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History: The opening words of para. 146(5.1)(a) amended by 2001, c. 17, 
subsec, 246(3) to replace “spouse” with “spouse or common-law partner’, 
applicable to 2001 ef seq. except that, if a taxpayer and a person have 
jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 
1999 or 2000 taxation years, the amendment applies to the taxpayer and 
the person in respect of the applicable taxation year and subsequent taxa- 
tion years. 


Subparas. 146(5.1)(a)(iii) and (iv) amended by 2000, c. 12, Sch. 2, s..1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Subpara. 146(5.1)(a)(iv) amended by 1999, c. 22, subsec. 59(4), applicable 
to 1998 et seq. It formerly read: 


(iv) that would be considered to be withdrawn by the taxpayer’s 
spouse as an eligible amount (within the meaning assigned by sub- 
section 146.01(1)) less than 90 days after it was paid, if earnings in 
respect of a registered retirement savings plan were considered to be 
withdrawn before premiums paid under that plan and premiums 
were considered to be withdrawn in the order in which they were 
paid, and ? 

Subpara. 146(5.1)(a)(iv) added by 1995, c. 3, subsec. 43(3), applicable to 

the withdrawal of amounts paid after March 1, 1994. 

The opening words of para. 146(5.1)(a) substituted by 1994, c. 21, subsec. 

69(5), applicable to 1992 et seg. The opening words formerly read: 


(a) the total of all amounts each of which is a premium paid by the 
taxpayer after 1990 and on or before the day that is 60 days after the 
end of the year under a registered retirement savings plan under 
which the taxpayer’s spouse: was the annuitant at the time the pre- 
mium was paid, other than the portion, if any, of the premium 


Selected Cases [subsec. 146(5.1)]: Gilbert (M.) v. Canada, [1993] | 
C.T.C. 233 (FCA) (Year in which actual payment made is relevant, not 
prior year in respect of which deduction taken). 


Regulations: 100(3)(c) (no source withholding where premium is paid 
by employer directly to RRSP). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-500R: RRSPs — death of an annuitant. 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Forms: T4040: RRSPs and other registered plans for retirement [guide]. 


(5.2) [Repealed under former Act] 


(5.21) Anti-avoidance — Notwithstanding any other 
provision of this section, where 


(a) a registered pension plan is amended or adminis- 
tered in such a manner as to terminate, suspend or 
delay 


(i) the membership of an individual in the plan for 
the individual’s 1990 taxation year, 


(i1) contributions under the plan by or for the bene- 
fit of the individual in respect of the year, or 


(iii) the accrual of retirement benefits under the 
plan for the individual in respect of the year, or 


(b) a deferred profit sharing plan is amended or ad- 
ministered in such a manner as to terminate, suspend 
or delay contributions under the plan for the year in 
respect of an individual, 


and one of the main reasons for the termination, suspen- 
sion or delay may reasonably be considered to be to re- 
duce the pension adjustment of the individual for the year 
in respect of an employer, the only amount that may be 
deducted in computing the income for the year of the in- 
dividual, in respect of premiums paid to registered retire- 
ment savings plans, is the amount that would have been 
deductible had that termination, suspension or delay not 
occurred. 


(5.3)-(5.5) [Repealed under former Act] 


(6) Disposition of non-qualified investment — 
Where in a taxation year a trust governed by a registered 


S. 146(7) 


retirement savings plan disposes of a property that; when 
acquired, was a non-qualified investment, there may be 
deducted, in computing the income for the taxation year 
of the taxpayer who is the annuitant under the plan, an 
amount equal to the lesser of 


(a) the amount that, by virtue of subsection (10), was 
included in computing the income of that taxpayer in 
respect of the acquisition of that property, and 


(b) the proceeds of disposition of the property. 


Related Provisions: 146(10)— Tax on acquisition of non-qualified 
investment; 146(11) — Life insurance policy; 259(1) — Election for pro- 
portional holdings in trust property. 


Selected Cases [subsec. 146(6)]: Foreman et al. v. MNR, [1996] 1 
C.T.C. 265 (FCTD) (Statutory language required where “series” of trans- 
actions attacked). 


Regulations: 214(2) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of reg- 
istered retirement savings plans (archived). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 


(6.1) Recontribution of certain withdrawals — 
There may be deducted in computing a taxpayer’s income 
for a particular taxation year the total of all amounts each 
of which is such portion of a prescribed premium for the 
particular year as was not designated for any taxation year 
for the purposes of paragraph 60(j), (.1) or (1). 

Related Provisions: 60(i)— Deduction for RRSP premiums paid; 
127.52(1)(a)(1)(A) — Addition to adjusted taxable income for minimum 
tax purposes; 146(5)— Amount of RRSP premiums deductible; 
146.01(1)“excluded premium”’(c)— Premium deducted under 146(6.1) 
not eligible for Home Buyers’ Plan; 146.02(1)“excluded premium”(d) — 
Premium deducted under 146(6.1) not eligible for LLP; 152(6)(b.1) — Re- 
assessment where deductible claimed. 


Regulations: 8307(7) (prescribed premium). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(7) Recovery of property used as security — 
Where in a taxation year a loan, for which a trust gov- 
erned by a registered retirement savings plan has used or 
permitted to be used trust property as security, ceases to 
be extant, and the fair market value of the property so 
used was included by virtue of subsection (10) in comput- 
ing the income of the taxpayer who is the annuitant under 
the plan, there may be deducted, in computing the income 
of the taxpayer for the taxation year, an amount equal to 
the amount, if any, remaining when 


(a) the net loss (exclusive of payments by the trust as 
or on account of interest) sustained by the trust in con- 
sequence of its using the property, or permitting it to 
be used, as security for the loan and not as a result of a 
change in the fair market value of the property 


is deducted from 


(b) the amount so included in computing the income 
of the taxpayer in consequence of the trust’s using the 
property, or permitting it to be used, as security for the 
loan. 


Related Provisions: 60(i)— Deduction in computing income; 


146(10) — Inclusion in income of property used as security. 
Regulations: 214(2) (information return). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 
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(8) Benefits [and withdrawals] taxable — There 
shall be included in computing a taxpayer’s income for a 
taxation year the total of all amounts received by the tax- 
payer in the year as benefits out of or under registered 
retirement savings plans, other than excluded withdrawals 
(as defined in subsection 146.01(1) or 146.02(1)) of the 
taxpayer and amounts that are included under paragraph 
(12)(b) in computing the taxpayer’s income. 


Proposed Amendment — Income inclusion 


onconversionto RothIRA | 
Department of Finance press re December 1 18, 


1998: See under 56(12). 


Related Provisions: 56(1)(h) — Income from RRSP; 56(12) — Distri- 
bution from foreign retirement arrangement; 60(1) — Rollover of refund of 
premium; 139.1(12) — Conversion benefit on demutualization of insur- 
ance corporation not taxable; 146(8.01) — Benefits from RRSP re Home 
Buyers’ Plan; 146(8.3)— Attribution from spousal RRSP; 146(12) — 
Change in plan after registration; 146(16) — Deduction on transfer of 
funds; 146(20) — Amount credited to deposit RRSP deemed not received 
by annuitant; 146.01(4)— Home Buyers’ Plan — portion of eligible 
amount not repaid; 146.01(5), (6) — HBP — other income inclusions; 
146.02(4) — Lifelong Learning Plan — portion of eligible amount not re- 
paid; 146.02(5), (6) — LLP — other income inclusions; 147.3(13.1) — 
Withdrawal of excessive transfers to RRSPs and RRIFs; 153(1)(G) — 
Withholding of tax at source; 160.2(1) — Joint and several liability in re- 
spect of amounts received from RRSP; 212(1)(1) — Withholding tax on 
payments to non-residents. 


History: Subsec. 146(8) amended by 1999, c. 22, subsec. 59(5), applica- 
ble to 1999 et seq. It formerly read: 


(8) There shall be included in computing the income of a taxpayer — 
for a taxation year the total of all amounts received by the taxpayer 
in the year as benefits out of or under registered retirement savings 
plans, other than excluded withdrawals (within the meaning as- 
signed by subsection 146.01(1)) in respect of the taxpayer and 
amounts that are included under paragraph (12)(b) in computing the 
taxpayer's income. 


Subsec. 146(8) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
82(7), applicable to 1992 et seg. Subsec. (8) formerly read: 


(8) There shall be included in computing the income of a taxpayer 
for a taxation year all amounts received by the taxpayer in the year 
as a benefit out of or under a registered retirement savings plan, 
other than an amount that is included in computing the taxpayer’s 
income pursuant to paragraph (12)(b). 


Selected Cases: St-Hilaire y. R., [1997] 3 C.T.C. 2711 (TCC) (Receipts 
from RRSP taxable even if contributions improperly made). 


Regulations: 100(1)“remuneration’’(i) (payment from RRSP subject to 
source withholding); 103(4), (6) (withholding requirements on withdrawal 
from RRSP); 104(3) (no withholding on Home Buyers’ Plan withdrawal); 
104.1 (no withholding on Lifelong Learning Plan withdrawal); 214(1), (4) 
(information return). 

1.T. Application Rules: 61(2) (where annuitant died before 1972). 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-S5O00R: RRSPs — death of an annuitant. 


Information Circulars: 72-22R9: Registered retirement savings plans. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: T4RSP Segment; T4RSP Summ: Return of RRSP income; 
T4RSP Supp: Statement of RRSP income; T4040: RRSPs and other regis- 
tered plans for retirement [guide]; T4079: T4RSP and T4RIF guide. 


(8.01) Subsequent re-calculation [on HBP or LLP 
withdrawal] — If a designated withdrawal (as defined in 
subsection 146.01(1)) or an amount referred to in para- 
graph (a) of the definition “eligible amount” in subsection 
146.02(1) is received by a taxpayer in a taxation year and, 
at any time after that year, it is determined that the 
amount is not an excluded withdrawal (as defined in sub- 
section 146.01(1) or 146.02(1)), notwithstanding subsec- 
tions 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to 
the determination. 
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History: Subsec. 146(8.01) amended by 1999, c. 22, subsec. 59(5), appli- 
cable to 1999 et seg. It formerly read: 


(8.01) Idem Where an amount 
referred to in paragraph (a) of the definition “eligible amount” in 
subsection 146.01(1) is received by a taxpayer in a taxation year 
and, at any time after that year, it is determined that the amount is 
not an excluded withdrawal (within the meaning assigned by that 
subsection), notwithstanding subsections 152(4) to (5), such assess- 
ments of tax, interest and penalties shall be made as are necessary to 
give effect to the determination. 


Subsec. 146(8.01) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
82(7), applicable to 1992 et seq. 


Interpretation Bulletins: IT-415R2: 
(archived). 


Deregistration of RRSPs 


(8.1) Deemed receipt of refund of premiums — 
Where a portion of an amount paid out of or under a reg- 
istered retirement savings plan of a deceased annuitant to 
the annuitant’s legal representative would have been a re- 
fund of premiums if it had been paid under the plan to a 
beneficiary of the deceased’s estate, it 1s, to the extent it is 
so designated jointly by the legal representative and the 
beneficiary in prescribed form filed with the Minister, 
deemed to be received by the beneficiary (and not by the 
legal representative) at the time it was so paid as a benefit 
that is a refund of premiums. 

Related Provisions: 60(!) — Transfer of RRSP premium refunds; 
60(1)(v)(B.1) — Rollover of designated benefits to child or grandchild on 
death; 146(8.9) — Effect of death where person other than spouse. be- 
comes entitled; 146.3(6.1) — Parallel rule for RRIFs; 160.2(1) — Joint 
and several liability in respect of amounts received out of or under RRSP; 
214(3)(c) — Non-resident withholding tax. 


History: Subsec. 146(8.1) amended by 2000, c. 19, subsec. 42(3), appli- 
cable to 1999 et seq. The subsec. formerly read: 


(8.1) Such portion of an amount paid in a taxation year out of or 
under a registered retirement savings plan of a deceased annuitant to 
the annuitant’s legal representative as, had that portion been paid 
under the plan to a beneficiary of the deceased’s estate, would have 
been a refund of premiums shall, to the extent it is so designated 
jointly by the legal representative and the beneficiary in prescribed 
form filed with the Minister, be deemed to be received by the bene- 
ficiary in the year as a benefit that is a refund of premiums. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: T2019: Death of an RRSP annuitant — refund of premiums. 


(8.2) Amount deductible — Where 


(a) all or any portion of the premiums paid in a taxa- 
tion year by a taxpayer to one or more registered re- 
tirement savings plans under which the taxpayer or the 
taxpayer's spouse or common-law partner was the an- 
nuitant was not deducted in computing the taxpayer’s 
income for any taxation year, 


(b) the taxpayer or the taxpayer’s spouse or common- 
law partner can reasonably be regarded as having re- 
ceived a payment from a registered retirement savings 
plan or a registered retirement income fund in respect 
of such portion of the undeducted premiums as 


(1) was not paid by way of a transfer of an amount 
froma registered pension plan to a registered re- 
tirement savings plan, 


(11) was not paid by way of a transfer of an amount 
from a deferred profit sharing plan to a registered 
retirement savings plan in accordance with subsec- 
tion 147(19), and 


(111) was not paid by way of a transfer of an amount 
from a provincial pension plan prescribed for the 
purpose of paragraph 60(v) to a registered retire- 
ment savings plan in circumstances to which sub- 
section (21) applied, 
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(c) the payment is received by the taxpayer or the tax- 
payer's spouse or common-law partner in a particular 
taxation year that is 


(i) the year in which the premiums were paid by 
the taxpayer, 


(ii) the year in which a notice of assessment for the 
taxation year referred to in subparagraph (i) was 
sent to the taxpayer, or 


(iii) the year immediately following the year re- 
ferred to in subparagraph (i) or (ii), and 
(d) the payment is included in computing the tax- 
payer’s income for the particular year, 


the payment (except to the extent that it is a prescribed 
withdrawal) may be deducted in computing the taxpayer’s 
income for the particular year unless it is reasonable to 
consider that 


(e) the taxpayer did not reasonably expect that the full 
amount of the premiums would be deductible in the 
taxation year in which the premiums were paid or in 
the immediately preceding taxation year, and 


(f) the taxpayer paid all or any portion of the premi- 
ums with the intent of receiving a payment that, but 
for this paragraph and paragraph (e), would be deduct- 
ible under this subsection. 
Related Provisions: 60(i) — Deduction for RRSP premiums paid; 
146(5) — Deduction for contribution to own RRSP; 146(5.1) — Deduc- 
tion for. contribution to spousal RRSP; 146(8.21) — Excess” premium 
deemed not paid; 146(16)-— Deduction on transfer of funds; 
147.3(13.1) — Withdrawal of excessive transfers, to RRSPs and RRIFs; 
Reg. 8307(4) — Eligibility of withdrawn amount for designation. 


History: Paras. 146(8.2)(a) to (c) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law. partner”. 


Subpara. 146(8.2)(b)(iii) added by 1994, c. 21, subsec. 69(6), applicable to 
1992 et seq. i 


Para. 146(8.2)(b) amended by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 
82(8), applicable to 1991 et seg. except that for the 1991 taxation year 
subpara. (i) shall be read as follows: 


(1) was not paid by way of a transfer of an amount from a registered 
pension plan to a registered retirement savings plan in accordance 
with any of subsections 147.3(1) and (4) to (7), and 


Para. (b) formerly read: 


(b) the taxpayer or the taxpayer’s spouse can reasonably be re- 
garded as having received a payment from a registered retirement 
savings plan or a registered retirement income fund in respect of 
such undeducted premiums, 

Regulations: 8307(6) (prescribed withdrawal). 

Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 

ings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: 1746: Calculating your deduction for refund of unused RRSP 
contributions; T3012A: Tax deduction waiver on the refund of your un- 
used RRSP contributions. 


(8.21) Premium deemed not paid — Where a tax- 
payer or the taxpayer's spouse or common-law partner 
has, at any time in a taxation year, received a payment 
from a registered retirement savings plan or a registered 
retirement income fund in respect of all or any portion of 
a premium paid by the taxpayer to a registered retirement 
savings plan and the payment has been deducted under 
subsection (8.2) in computing the taxpayer’s income for 
the year, the premium or portion thereof, as the case may 
be, shall, 
(a) for the purposes of determining, after that time, the 
amount that may be deducted under subsection (5) or 
(5.1) in computing the taxpayer’s income for the year 
or a preceding taxation year, and 


S. 146(8.3) 


(b) for the purposes of subsections (8.3) and 
146.3(5.1) after that time, in the case of a payment re- 
ceived by the taxpayer, 


be deemed not to have been a premium paid by the tax- 
payer to a registered retirement savings plan. 


Related Provisions: 146(8.6) — Spouse’s income. 


History: Subsec. 146(8.21) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner’, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(8.3) Spousal or common-law partner payments 
[attribution rule] — Where at any time in a taxation 
year a particular amount in respect of a registered retire- 
ment savings plan that is a spousal or common-law part- 
ner plan in relation to a taxpayer is required by reason of 
subsection (8) or paragraph (12)(b) to be included in:com- 
puting the income of the taxpayer’s spouse or common- 
law partner before the plan matures or as a payment in 
full or partial commutation of a retirement income under 
the plan and the taxpayer is not living separate and apart 
from the taxpayer’s spouse or common-law partner at that 
time by reason of the breakdown of their marriage or 
common-law partnership, there shall be included at that 
time in computing the taxpayer’s income for the year an 
amount equal to the lesser of 


(a) the total of all amounts each of which is a premium 
paid by the taxpayer in the year or in one of the two 
immediately preceding taxation years to a registered 
retirement savings plan under which the taxpayer’s 
spouse or common-law partner was the annuitant at 
the time the premium was paid, and 


(b) the particular amount. 


Related Provisions: 56(1)(h) — Income from RRSP; 60(j.2) — Trans- 
fer to spousal RRSP; 74.5(12) — Regular attribution rule does not apply; 
146(8.21) — Premium. deemed ..not paid; 146(8.5) — Ordering; 
146(8.6) — Spouse’s income; 146(8.7) — Where subsec. (8.3) does not 
apply; 146.3(5.1) — Parallel rule for RRIFs; 146.3(5.4) — Spouse’s in- 
come; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs; 153(1)G) — Withholding of tax at source. 


History: The opening words of subsec. 146(8.3) amended by 2001, c. 17, 
subsec. 246(4), applicable to 2001 ef seg. except that, if a taxpayer and a 
person have jointly elected pursuant to s. 144 of 2000, c. 12 in respect of 
the 1998, 1999 or 2000 taxation years, the amendment applies to the tax- 
payer and the person in respect of the applicable taxation year and subse- 
quent taxation years. The opening words formerly read: 


(8.3) Spousal RRSP payments [attribution rule] — Where at any 
time in a taxation year a particular amount in respect of a registered 
retirement savings plan that is a spousal plan in relation to a tax- 
payer is required by reason of subsection (8) or paragraph (12)(b) to 
be included in computing the income of the taxpayer’s spouse 
before the plan matures or as a payment in full or partial commuta- 
tion of a retirement income under the plan and the taxpayer is not 
living separate and apart from the taxpayer’s spouse at that time by 
reason of the breakdown of their marriage or common-law partner- 
ship, there shall be included at that time in computing the taxpayer’s 
income for the year an amount equal to the lesser of 


The opening words of subsec. 146(8.3) amended by 2000, c. 12, Sch. 2, s. 
9, to replace “marriage” with “marriage or common-law partnership”, ap- 
plicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


Para. 146(8,3)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “‘spouse or common-law partner”, applicable to 2001 ef seg., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)““common-law partner”. 


Selected Cases [subsec. 146(8.3)]: Gilbert (M.) v. Canada, [1993] | 
C.T.C. 233 (FCA) (Year in which actual payment made is relevant, not 
prior year in respect of which deduction taken). 
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Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-415R2: Deregistration of RRSPs (archived). 


Forms: T1234: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include 
in income. 


(8.4) [Repealed under former Act] 


(8.5) Ordering — Where a taxpayer has paid more than 
one premium described in subsection (8.3), such a pre- 
mium or part thereof paid by the taxpayer at any time 
shall be deemed to have been included in computing the 
taxpayer's income by virtue of that subsection before pre- 
miums or parts thereof paid by the taxpayer after that 
time. 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans. 


(8.6) Spouse’s [or common-law partner’s] in- 
come — Where, in respect of an amount required at any 
time in a taxation year to be included in computing the 
income of a taxpayer’s spouse or common-law partner, all 
or part of a premium has by reason of subsection (8.3) 
been included in computing the taxpayer’s income for the 
year, the following rules apply: 


(a) the premium or part thereof, as the case may be, 
shall, for the purposes of subsections (8.3) and 
146.3(5.1) after that time, be deemed not to have been 
a premium paid to a registered retirement savings plan 
under which the taxpayer’s spouse or common-law 
partner was the annuitant; and 


(b) an amount equal to the premium or part thereof, as 
the case may be, may be deducted in computing the 
income of the spouse or common-law partner for the 
year. 


Related Provisions: 146(8.21)— Premium ‘deemed not 
146.3(5.4) — Spouse’s income. 


History: Subsec. 146(8.6) amended by 2000, :c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


paid; 


Interpretation Bulletins: IT-307R3: Spousal registered retirement say- 
ings plans; IT-415R2: Deregistration of RRSPs (archived). 


(8.7) Where subsec. (8.3) does not apply — Sub- 
section (8.3) does not apply 


(a) in respect of a taxpayer at any time during the year 
in which the taxpayer died; 


(b) in respect of a taxpayer where either the taxpayer 
or the taxpayer’s spouse or common-law partner is a 
non-resident at the particular time referred to in that 
subsection; 


(c) in respect of amounts paid out of or under a plan 
referred to in subsection (12) as an “amended plan” to 
which paragraph (12)(a) applied before May 26, 1976; 


(d) to any payment that is received in full or partial 
commutation of a registered retirement income fund or 
a registered retirement savings plan and in respect of 
which a deduction was made under paragraph 60(1) if, 
where the deduction was in respect of the acquisition 
of an annuity, the terms of the annuity provide that it 
cannot be commuted, and it is not commuted, in whole 
or in part within 3 years after the acquisition; or 


(e) in respect of an amount that 1s deemed by subsec- 
tion (8.8) to have been received by an annuitant under 
a registered retirement savings plan immediately 
before the annuitant’s death. 
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History: Para. 146(8.7)(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-415R2: Deregistration of RRSPs (archived). 


(8.8) Effect of death where person other than 
spouse [or common-law partner] becomes enti- 
tled — Where the annuitant under a registered retirement 
savings plan (other than a plan that had matured before 
June 30, 1978) dies after June 29, 1978, the annuitant 
shall be deemed to have received, immediately before the 
annuitant’s death, an amount as a benefit out of or under a 
registered retirement savings plan equal to the amount, if 
any, by which 


(a) the fair market value of all the property of the plan 
at the time of death 


exceeds 


(b) where the annuitant died after the maturity of the 
plan, the fair market value at the time of the death of 
the portion of the property described in paragraph (a) 
that, as a consequence of the death, becomes receiva- 
ble by a person who was the annuitant’s spouse or 
common-law partner immediately before the death, or 
would become so receivable should that person sur- 
vive throughout all guaranteed terms contained in the 
plan. 
Related Provisions: 60(1)(v)(B.1) — Transfer of RRSP premium re- 
funds; 118.1(5.3) — Designation of charity as beneficiary of RRSP; 
146(8.7) — Where subsec. (8.3) does not apply; 146(8.9) — Effect of 
death where person other than spouse becomes entitled; 146.3(6) — Paral- 
lel rule for RRIFs; 160.2(1)— Joint and several liability in respect of 
amounts received out of or under RRSP; 214(3)(c) — Non-resident with- 
holding tax. 


History: Para. 146(8.8)(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001. et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Para. 146(8.8)(b) substituted by 1994, c. 21, subsec. 69(7), applicable to 
deaths occurring after 1992. That para. formerly read: 


(b) the portion thereof that, as a consequence of the annuitant’s 
death, becomes receivable by the annuitant’s spouse, or would be- 
come so receivable should that spouse survive throughout all guar- 
anteed terms contained in the plan. 


Selected Cases: Curley v. MacDonald, [2000] 4 C.T.C. 14 (Ont SCJ) 
(Provision is liability-fixing, not just tax calculation mechanism); Slater v. 
Klassen Estate, [2000] 2 C.T.C, 100 (Man QB) (RRSP did not pass by 
will where marriage no longer in existence; no rollover). 


Regulations: 214(4) (information return). 


Interpretation Bulletins: IT-307R3: Spousal registered retirement say- 
ings plans; IT-S5OO0R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.9) Idem — There may be deducted from the amount 
deemed by subsection (8.8) to have been received by an 
annuitant as a benefit out of or under a registered retire- 
ment savings plan an amount not exceeding the amount 
determined by the formula 
(B +C—D) 
ee 
(B+C) 
where 
A is the total of 
(a) all refunds of premiums in respect of the plan, 


(b) all tax-paid amounts in respect of the plan paid 
to individuals who, otherwise than because of sub- 
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section (8.1), received refunds of premiums in re- 
spect of the plan, and 


(c) all amounts each of which is a tax-paid amount 
in respect of the plan paid to the legal representa- 
tive of the annuitant under the plan, to the extent 
that the legal representative would have been enti- 
tled to designate that tax-paid amount under sub- 
section (8.1) if tax-paid amounts were not excluded 
in determining refunds of premiums; 


Bis the fair market value of the property of the plan at 
the particular time that is the later of 


(a) the end of the first calendar year that begins af- 
ter the death of the annuitant, and | 


(b) the time immediately after the last time that any 
refund of premiums in respect of the plan is paid 
out of or under the plan; 


C is the total of all amounts paid out of or under the plan 
after the death of the annuitant and before the particu- 
lar time; and 


Dis the lesser of 


(a) the fair market value of the property of the plan 
at the time of the annuitant’s death, and 


(b) the sum of the values of B and C in respect of 
the plan. 
Related Provisions: 60(1)— Transfer of RRSP premium refunds; 


146.3(6.2) — Parallel rule for RRIFs; 160.2(1) — Joint and several liabil- 
ity in respect of amounts received out of or under RRSP. 


History: The description of A in subsec. 146(8.9) amended by 1998, c. 
19, subsec. 170(7), applicable to deaths occurring after 1992. The descrip- 
tion formerly read: 


A is the total of all refunds of premiums in respect of the plan; 


Subsec. 146(8.9) substituted by 1994, c. 21, subsec. 69(8), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(8.9) There may be deducted from the amount deemed by subsec- 
tion (8.8) to have been received by an annuitant as a benefit out of 
or under a registered retirement savings plan the total of all amounts 
each of which is 


(a) that portion of an amount paid out of or under the plan that 
is deemed to be received by a beneficiary as a benefit that is a 
refund of premiums pursuant to subsection (8.1); or 


(b) an amount received under the plan by a child or grandchild 
of the annuitant as a refund of premiums. 


Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to 
spouse. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.91) Amounts deemed receivable by spouse [or 
common-law partner] — Where, as a consequence of 
the death of an annuitant after the maturity of the annui- 
tant’s registered retirement savings plan, the annuitant’s 
legal representative has become entitled to receive 
amounts out of or under the plan for the benefit of the 
spouse or common-law partner of the deceased and the 
legal representative and the spouse or common-law part- 
ner file with the Minister a joint election in prescribed 
form, 


(a) the spouse or common-law partner shall be deemed 
to have become the annuitant under the plan as a con- 
sequence of the annuitant’s death; and 


(b) such amounts shall be deemed to be receivable by 
the spouse or common-law partner and, when paid, to 
be received by the spouse or common-law partner as a 
benefit under the plan, and not to be received by any 
other person. 


S. 146(10) 


Related Provisions: 60(1)— Transfer of RRSP premium refunds; 
160.2(1) — Joint and several liability in respect of amounts received out 
of or under RRSP; 214(3)(c) — Non-resident withholding tax; 248(8) — 
Occurrences as a consequence of death. 


History: Subsec. 146(8.91) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-SOOR: RRSPs — death of an annuitant. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


(9) Where disposition of property by trust — 
Where in a taxation year a trust governed by a registered 
retirement savings plan 


(a) disposes of property for a consideration Jess than 
the fair market value of the property at the time of the 
disposition, or for no consideration, or 


(b) acquires property for a consideration greater than 
the fair market value of the property at the time of the 
acquisition, 
the difference between the fair market value and the con- 
sideration, if any, shall be included in computing the in- 
come for the taxation year of the annuitant under the plan. 
Related Provisions: 146(11)—Life insurance policies; 146(12) — 


Change in plan after registration; 214(3)(c) — Non-resident withholding 
tax. 


Regulations: 214(2) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 


(10) Where = acquisition of non-qualified 
investment by trust — Where at any time in a taxation 
year a trust governed by a registered retirement savings 
plan 


(a) acquires a non-qualified investment, or 


(b) uses or permits to. be used any property of the trust 
as security for a loan, 


the fair market value of 


(c) the non-qualified investment at the time it was ac- 
quired by the trust, or 


(d) the property used as security at the time it com- 
menced to be so used, 


as the case may be, shall be included in computing the 
income for the year of the taxpayer who 1s the annuitant 
under the plan at that time. 


Related Provisions: |146(6) — Disposition of non-qualified investment; 
146(7) — Recovery of property used as security; 146(10.1) — Tax paya- 
ble by trust; 146(11) — Life insurance policies; 207.1(1) — Tax payable 
by RRSP; 214(3)(c) — Non-resident withholding tax; 259(1) — Election 
for proportional holdings in trust property. 

Selected Cases [subsec. 146(10)]: Millward v. R., [1986] 2 C.T.C. 
423 (FCTD) (Cross investments in mortgages made by RRSPs of two 
partners were not at arm’s length and were “non-qualified investments”); 
R. v. Epstein, [1984] C.T.C. 270 (FCTD) (Definition of terms in federal 
legislation may not be the same as under applicable provincial legislation; 
definition of “mortgagor” considered). 

Regulations: 214(2) (information return). 


Remission Orders: Lionaird Capital Corporation Notes Remission Or- 
der, P.C. 1999-737 (tax under 146(10) waived because taxpayers thought 
they were qualified investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 


governed by RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of 
RRSPs (archived). 


1261 


S. 146(10) 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 


(10.1) Where tax payable [income from non- 
qualified investment] — Where in a taxation year a 
trust governed by a registered retirement savings plan 
holds a property that is a non-qualified investment, 


(a) tax is payable under this Part by the trust on the 
amount that its taxable income for the year would be if 
it had no incomes or losses from sources other than 
non-qualified investments and no capital gains or 
losses other than from dispositions of non-qualified in- 


vestments; and 

(b) for the purposes of paragraph (a), 
(i) “income” includes dividends described in sec- 

tion 83, and 


(11) paragraphs 38(a) and (b) shall be read without 
set 


reference to the fractions out in those 


paragraphs. 


Proposed Amendment — 146(1' Db) 

(ii) paragraphs 38(a) and (b) are sto ready habe 

_ fraction set out in each oe : those pen. re-- 
placed by the word “all”. _ 
Application: The February 27, 2004 draft eestan 0 ‘subsec. 8106), - 
will amend subpara. a ae to creed: as 5 above, in force on _— : 
Assent. 
Technical Notes (Decktes 20, 2002 Sibseotien _ 
146(10. 1) Lia eae that income earned ae a isinbgpverned by a. 


146(4) — Tax not, otherwise hee by trust; 
259(1) — Election for proportional holdings in trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Related Provisions: 


(11) Life insurance policies — Subsections 198(6) 
and (8) are applicable, with such modifications as the cir- 
cumstances require, to subsections (6), (9) and (10), ex- 
cept that in the application of subsection 198(8) to the lat- 
ter subsections paragraph 198(8)(a) shall be read as 
follows: 


(a) “the trust shall be deemed, for the purposes of 
subsection 146(6), to have disposed of each non- 
qualified investment that, by virtue of payments 
under the policy, it was deemed by subsection 
146(10) to have acquired, and” 


Related Provisions: 139.1(12)— Effect of conversion benefit on 


demutualization of insurance corporation; 146(1)“qualified invest- 
ment’’(c)-(c.2) — Annuity contracts as qualified investments; 
146(11.1) — Subsec. (11) does not apply to contracts issued after 1997. 


Interpretation Bulletins: IT-408R: Life insurance policies as invest- 
ments of RRSPs and DPSPs (archived). 


(11.1) Exception — Subsection (11) does not apply to 
annuity contracts issued after 1997. 


History: Subsec. 146(11.1) added by 1998, c. 19, subsec. 170(8), applica- 
ble after 1997. 


(12) Change in plan after registration — Where, on 
any day after a retirement savings plan has been accepted 
by the Minister for registration for the purposes of this 
Act, the plan is revised or amended or a new plan is sub- 
stituted for it, and the plan .as revised or amended or the 
new plan, as the case may be (in this subsection referred 
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to as the “amended plan’), does not comply with the re- 
quirements of this section for its acceptance by the Min- 
ister for registration for the purposes of this Act, subject 
to subsection (13.1), the following rules apply: 


(a) the amended plan shall be deemed, for the pur- 
poses of this Act, not to be a registered retirement sav- 
ings plan; and 
(b) the taxpayer who was the annuitant under the plan 
before it became an amended plan shall, in computing 
the taxpayer’s income for the taxation year that in- 
cludes that day, include as income received at that 
time an amount equal to the fair market value of all 
the property of the plan immediately before that time. 
Related Provisions: 146(2)—Requirements for _ registration; 
146(8.3) — Spousal RRSP payments; 146(8.7) — Where ss. (8.3) does 
not apply; 146(13) — Change in plan after registration; 147.3(13.1) — 
Withdrawal of excessive transfers to RRSPs and RRIFs; 146(13.2), 
(13.3) — Pre-1997 plan that does not mature by age 69 is deemed deregis- 
tered; 204.1 — Tax in respect of over-contribution to deferred income 


plans; 204.2(1.4) — Deemed receipt where RRSP or RRIF amended; 
214(3)(c) — Non-resident withholding tax. 


Selected Cases [subsec. 146(12)]: Phenix Estate (Trustee of) v. Bank 


of Nova Scotia, [1989] 1 C.T.C. 442 (Sask CA) (Plan deregistered when 
assets pledged as security). 


Regulations: 214(3) (information return). 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-415R2: Deregistration of RRSPs (archived). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for - 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP; T4RSP Segment; T4RSP Summary: Re- 
turn of RRSP income; T4RSP Supplementary: Statement of RRSP. in- 
come; T1234: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include 
in income; T4079: T4RSP and T4RIF guide. 


(13) Idem — For the purposes of subsection (12), an ar- 
rangement under which a right or obligation under a re- 
tirement savings plan is released. or extinguished either 
wholly or in part and either in exchange or substitution 
for any right or obligation, or otherwise (other than an ar- 
rangement the sole object and legal effect of which is to 
revise or amend the plan) or under which payment of any 
amount by way of loan or otherwise is made on the secur- 
ity of a right under a retirement savings plan, shall be 
deemed to be a new plan substituted for that retirement 
savings plan. ae ae +42 
Related Provisions: 146(2), (3)-— Acceptance of plan registration; 
146(16) — Deduction on transfer of funds. 


Interpretation Bulletins: IT-415R2: of RRSPs 


(archived). 


Deregistration 


(13.1) RRSP advantages — Where an issuer of a reg- 
istered retirement savings plan or any person not dealing 
at arm’s length with the issuer has extended an advantage 
to the annuitant of the plan (or to a person not dealing at 
arm’s length with the annuitant) and that advantage would 
have been prohibited if the plan had met the requirement 
for registration contained in paragraph (2)(c.4), 


(a) paragraphs (12)(a) and (b) do not apply by reason 
only of the extension of that advantage; and 


(b) the issuer is liable to a penalty equal to the greater 
of $100 and the amount or value of that advantage. 


Related Provisions: 18(1)(t)— Penalty is non-deductible; 
146(2)(c.4) — Prohibition against extending advantage; 146(5)(a) — 
Amount of RRSP premiums deductible. 

Interpretation Bulletins: I[T-415R2:. Deregistration -of RRSPs 


(archived). 
Information Circulars: 72-22R9: Registered retirement saying plans. 
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(13.2) Maturity after age 69 — For the purpose of sub- 
section (12), where a retirement savings plan accepted for 
registration before 1997 does not mature by the end of the 
particular year in which the annuitant under the plan at- 
tains 69 years of age, 


(a) the plan is deemed to have been amended immedi- 
ately after the particular year; and 


(b) the plan as amended is deemed not to comply with 
the requirements of this section for its acceptance by 
the Minister for registration for the purposes of this 
Act. 


Related Provisions: 146(12)(b) — Deregistration and income inclusion 
as a result of deemed amendments to plan; 146(13.3) — Notification: re- 
quired that plan will be deregistered; 147(10.6) — Parallel rules for 
DPSPs. 


History: Subsecs. 146(13.2) added by 1997, c. 25, subsec: 41(4); applica- 
ble after 1996; except that 


(a) it does not apply to a retirement savings plan where the annuitant 
under the plan attained 70 years of age before 1997; 


(b) in applying the subsec. to a retirement savings plan where the an- 
nuitant under the plan attained 69 years of age in 1996, the references 
in that provisions to “69 years of age” shall be read as ““70 years of 


3. 


age”’; 
(c) it does not apply to a retirement savings plan where an annuity 
contract was issued before March 6, 1996 under, pursuant to or as the 
plan to provide the retirement income under the plan and, under the 
terms and conditions of the contract as they read immediately before 
that day, 


(i) the day on which annuity payments are to begin under the plan 
is fixed and determined and is after the year in which the annui- 
tant attains 


(A) 69 years of age, where the annuitant had not attained that 
age before 1997, or 


(B) 70 years of age, where the annuitant attained 69 years of 
age in 1996, and 


(11) the amount and timing of each annuity payment are fixed and 
determined; and 


(d).it does not apply to a retirement savings plan that is part of a life 
insurance policy that was issued before March 6, 1996 and that has a 
life insurance component that is not a retirement savings plan where, 
under the terms and conditions of the policy as they read immediately 
before that day, 


(1) the amount of each premium, if any, subsequently payable in 
respect of the life insurance component of the policy, and a date 
by which each such premium is: to be paid, are fixed and 
determined, 
(11) the amount payable under the policy because of the death of 
the annuitant (determined without reference to any amount paya- 
ble as, on account of, in lieu of payment of or in satisfaction of, a 
policy dividend or related interest) is fixed and determined, and 
(111) insurance on the life of the annuitant is provided under the 
policy for a period of time after the year in which the annuitant 
attains 
(A) 69 years of age, where the annuitant had not attained that 
age before 1997, or 
(B) 70 years of age, where the annuitant attained 69 years of 
age in 1996. 
Where, because of (d) above, the subsec. does not apply to a retirement 
savings plan that is part of a life insurance policy, any part of a premium 
paid under the policy after March 5, 1996 that was not fixed and deter- 
mined under the terms and conditions of the policy as they read at the end 
of that day is deemed, for the purposes of subsecs. 146(5), (5.1) and (8.2), 
not to have been paid under the policy. 


(13.3) Notice — Where a retirement savings plan ac- 
cepted for registration before 1997 does not prevent ma- 
turity after the particular year in which the annuitant 
under the plan attains 69 years of age, the issuer of the 
plan shall, before July of the particular year, notify the 
annuitant in writing that, pursuant to subsections (12) and 
(13.2), the plan will cease to be a registered retirement 


S. 146(16)(c) 


savings plan if it does not mature by the end of the partic- 
ular year, except that no such notification is required 
where, before that month, 


(a) the plan has matured; or 


(b) arrangements have been made for the plan to ma- 
ture, or for the property under the plan to be trans- 
ferred or otherwise paid out of the plan, by the end of 
the particular year. 


Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsecs. 146(13.3) added by 1997, c. 25, subsec. 41(4), applica- 
ble on the same basis as subsec. 146(13.2) 


(14) Premiums paid in taxation year — Where any 
amount has been paid in a taxation year as a premium 
under a retirement savings plan that was, at the end of that 
taxation year, a registered retirement savings plan, the 
amount so paid shall be deemed, for the purposes of this 
Act, to have been paid in that year as a premium under a 
registered retirement savings plan. 


Related Provisions: 146(1) — “Retirement savings plan”. 


(15) Plan not registered at end of year entered 
into — Notwithstanding anything in this section, where 
an amount is received in a taxation year as a benefit under 
a registered retirement savings plan that was not, at the 
end of the year in which the plan was entered into, a reg- 
istered retirement savings plan, such part, if any, of the 
amount so received as may be prescribed shall be 
deemed, for the purposes of this Act, to have been re- 
ceived in the taxation year otherwise than as a benefit or 
other payment under a registered retirement savings plan. 


Regulations: Part I. 


(16) Transfer of funds — Notwithstanding any other 
provision in this section, a registered retirement savings 
plan may at any time be revised or amended to provide 
for the payment or transfer before the maturity of the 
plan, on behalf of the annuitant under the plan (in this 
subsection referred to as the “transferor’”), of any property 
thereunder by the issuer thereof 


(a) to a registered pension plan for the benefit of the 
transferor or to a registered retirement savings plan or 
registered retirement income fund under which the 
transferor is the annuitant, or 


(b) to a registered retirement savings plan or registered 
retirement income fund under which the spouse or 
common-law partner or former spouse or common-law 
partner of the transferor is the annuitant, where the 
transferor and the transferor’s spouse or common-law 
partner or former spouse or common-law partner are 
living separate and apart and the payment or transfer is 
made under a decree, order or judgment of a compe- 
tent tribunal, or under a written separation agreement, 
relating to a division of property between the trans- 
feror and the transferor’s spouse or common-law part- 
ner or former spouse or common-law partner in settle- 
ment of rights arising out of, or on the breakdown of, 
their marriage or common-law partnership, 


and, where there has been such a payment or transfer of 
such property on behalf of the transferor before the ma- 
turity of the plan, 


(c) the amount of the payment or transfer shall not, 
solely because of the payment or transfer, be included 
in computing the income of the transferor or the trans- 
feror’s spouse or common-law partner or former 
spouse or common-law. partner, 
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(d) no deduction may be made under subsection (5), 
(5.1) or (8.2) or section 8 or 60 in respect of the pay- 
ment or transfer in computing the income of any tax- 
payer, and 


(e) where the payment or transfer was made to a regis- 
tered retirement savings plan, for the purposes of sub- 
section (8.2), the amount of the payment or transfer 
shall be deemed not to be a premium paid to that plan 
by the taxpayer. 


Related Provisions: 60(1)— Transfer of RRSP premium refunds; 
146.3(14)(a) — Transfer of RRIF on marriage breakdown; 160.2(1) — 
Joint and several liability in respect of amounts received out of or under 
RRSP; 204.2(1) — Excess amount for a year for RRSP; 204.2(2) — 
Where terminated plan deemed to continue to exist; 248(23.1)(a) — 
Where property transferred to spouse after death; 252(3) — Extended 
meaning of “spouse” and “former spouse”; Reg. 8300(1)“excluded contri- 
bution” — Amount transferred is excluded contribution. 


History: Subsec. 146(16) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, and by Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applica- 
ble to 2001 et seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Para. 146(16)(b) amended applicable after 1992, and all that portion of 
subsec. (16) following para. (b) amended applicable to 1991 et seq., by 
1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 82(9) and (10). Those portions 
formerly read: 


(b) to a registered retirement savings plan or registered retire- 
ment income fund under which the spouse or former spouse of 
the transferor is the annuitant, where the transferor and the 
transferor’s spouse or former spouse are living separate and 
apart and the payment or transfer is made pursuant to a decree, 
order or judgment of a competent tribunal, or a written separa- 
tion agreement, relating to a division of property between the 
transferor and the transferor’s spouse or former spouse in settle- 
ment of rights arising out of their marriage or other conjugal 
relationship, on or after the breakdown of the marriage or other 
relationship, 


and on the payment or transfer of such property before the maturity 
of the plan, 


(c) the amount so paid or transferred on behalf of the transferor 
shall not by reason only of that payment or transfer be included 
by virtue of subsection (8) in computing the income of the 
transferor or the spouse or former spouse, and 


(d) no deduction may be made under subsection (5), (5.1) or 
(8.2) or section 8 or 60, in respect of the amount so paid or 
transferred, in computing the income of any taxpayer. 


Regulations: 214(5), (6) (information return). 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 
1999-1855, s. 2 (remission to Quebec judges for excess contributions in 
1989-90 transferred under 146(16)). 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-415R2: Deregistration of RRSPs (archived); IT-528: Trans- 
fers of funds between registered plans. 


Information Circulars: 72-22R9: Registered retirement savings plans; 
74-1R5: Form T2037, Notice of purchase of annuity with “plan” funds. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount 
from DPSP. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Forms: T2033: Direct transfer under para. 146(16)(a) or 146.3(2)(e); 
T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
marriage breakdown. 


(17)-(19) [Repealed under former Act] 


(20) Credited or added amount deemed not re- 
ceived — Where 


(a) an amount is credited or added to a deposit with a 
depositary referred to in subparagraph (b)(iii) of the 
definition “retirement savings plan” in subsection (1) 
as interest or income in respect of the deposit, 
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(b) the deposit is a registered retirement savings plan 
at the time the amount is credited or added to the de- 
posit, and 


(c) during the calendar year in which the amount is 
credited or added or during the preceding calendar 
year, the annuitant under the plan was alive, 


the amount shall be deemed not to be received by the an- 
nuitant or any other person solely because of the crediting 
or adding. 

Related Provisions: 81(1)(r)— No income inclusion where amount 


credited or added to foreign retirement arrangement; 146(8) — Tax on 
withdrawals from plan. 


History: Subsec. 146(20) substituted by 1994, c. 21, subsec. 69(9), appli- 
cable to deaths occurring after 1992. That subsec. formerly read: 


(20) Where amount credited or added deemed not received — 
Where an amount is credited or added to a deposit with a depositary 
referred to in subparagraph (b)(iii) of the definition “retirement sav- 
ings plan” in subsection (1) as interest or income in respect of the 
deposit, and where 


(a) the deposit is a registered retirement savings plan at the time 
the amount is credited or added to the deposit, and 


(b) the annuitant under the plan is alive during the year in 
which the amount is credited or added, 


the amount shall be deemed not to be received by the annuitant by 
reason only of the crediting or adding. 


Selected Cases [Subsec. 146(20)]: Foreman (P.M.) v. MNR, [1992] 2 
C.T.C. 2621 (TCC) (No artificiality where taxpayer repaid loan from 
RRSP with proceeds of bank loan in December, then borrowed from 
RRSP in January to repay bank). 


Interpretation Bulletins: IT-415R2: 
(archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


Deregistration of RRSPs 


(21) Prescribed provincial pension plans — Where 


(a) an amount (other than an amount that is part of a 
series of periodic payments) is transferred directly 
from an individual’s account under a provincial pen- 
sion plan prescribed for the purpose of paragraph 
60(v) 


(i) to a registered retirement savings plan or regis- 
tered retirement income fund under which the indi- 
vidual, or a spouse or common-law partner or for- 
mer spouse or common-law partner of the 
individual, is the annuitant, 


(11) to acquire from a licensed annuities provider an 
annuity that would be described in subparagraph 
60(1)Ci) if the individual, or a spouse or common- 
law partner or former spouse or common-law part- 
ner of the individual, were the taxpayer referred to 
in that subparagraph and if that subparagraph were 
read without reference to clause 60(1)(i)(B), or 


(111) to an account under the plan of a spouse or 
common-law partner or former spouse or common- 
law partner of the individual, and 


(b) if the transfer is in respect of a spouse or common- 
law partner or former spouse or common-law partner 
of the individual, 


(i) the individual and the spouse or common-law 
partner or former spouse or common-law. partner 
are living separate and apart and the transfer is 
made under a decree, order. or judgment of a com- 
petent tribunal, or under a written separation agree- 
ment, relating to a division of property. in settle- 
ment of rights arising out of, or on the breakdown 
of, their marriage or common-law partnership, or 


(ii) the amount is transferred as a consequence of 
the individual’s death, 
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the following rules apply: 


(c) the amount shall not, solely because of the transfer, 
be included because of subparagraph 56(1)(a)(i) in 
computing the income of a taxpayer, and 


(d) no deduction may be made under any provision of 
this Act in respect of the transfer in computing the in- 
come of a taxpayer. 


Related Provisions: 56(1)(d.2)—JIncome inclusion; 70(3.1)(a) — 
“Rights or things” treatment on death ; 146.3(2)(f)(vi1) — Conditions for 
RRIF — transfer of funds under 146(21); 148(1)(e) — Amounts included 
in computing policyholder’s income; 204.2(1.2)I(a)(ii) — Transfer under 
146(21) excluded from cumulative excess RRSP amount; 
212(1)(h)(G1.1)(A), 212(1)(h)Gv.1) — Transfers under 146(21) excluded 
from withholding tax on pension benefits. 


History: Subsec. 146(21) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, and by Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership’, applica- 
ble to 2001 et seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Subsec. 146(21) amended by 1999, c. 22, subsec. 59(6), applicable to 
transfers made after 1994. It formerly read: 


(21) Where an amount (other than an amount that is part of a series 
of periodic payments) is transferred on behalf of a particular indivi- 
dual directly from a provincial pension plan prescribed for the pur- 
pose of paragraph 60(v) 


(a) to a registered retirement savings plan or a registered retire- 
ment income fund under which the particular individual is the 
annuitant, 


(b) to a registered retirement savings plan or registered retire- 
ment income fund under which the spouse or former spouse of 
the particular individual is the annuitant, where the particular 
individual and the spouse or former spouse are living separate 
and apart and the transfer is made under a decree, order. or judg- 
ment of a competent tribunal, or under a written separation 
agreement, relating to a division of property between the partic- 
ular individual and the spouse or former spouse in settlement of 
rights arising out of, or on the breakdown of, their marriage, 


(c) to acquire, from a person licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada 

"an annuities business, an annuity that would be described in 
subparagraph 60(1)(ii) if the particular individual were the tax- 
payer referred to therein and if that subparagraph were read 
without reference to clause (B) thereof, or 


(d) to acquire, from a person licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada 
an annuities business, an annuity that would be described in 
subparagraph 60(1)(1) if the particular individual’s spouse or 
former spouse were the taxpayer referred to therein and if that 
subparagraph were read without reference to clause (B) thereof, 
where the particular individual and the spouse or former spouse 
are living separate and apart and the transfer is made under a 
decree, order or judgment of a competent tribunal, or under a 
written separation agreement, relating to a division of property 
between the individual and the spouse or former spouse in set- 
tlement of rights arising out of, or on the breakdown of, their 
marriage, 


except where the amount arose as a consequence of the death of an 
individual (other than the particular individual or a spouse or former 
spouse of the particular individual), 
(e) the amount shall not, solely because of that transfer, be in- 
cluded because of subparagraph 56(1)(a)(i) in computing the in- 
come of a taxpayer, and 
(f) no deduction may be made under any provision of this Act 
in respect of the transfer in computing the income of a taxpayer. 
Subsec. 146(21) added by 1994, c. 21, subsec. 69(10), applicable to trans- 
fers occurring after 1991, except that 
(a) where a taxpayer elects under subsec. 26(10) of 1994, c. 21 [i.e. 
with respect to subpara. 60(1)(v)], subsec. 146(21) does not apply in 
respect of transfers made on behalf of the taxpayer in 1992; and 
(b) with respect to transfers made in 1992, 
(i) the word “spouse”, wherever it appears in subsec. 146(21), 
shall have the meaning assigned by subsec. 146(1.1) as it read in 
its application to that year, and 
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(11) the word “marriage” in paras. 146(21)(b) and (d), shall be read 
as “marriage or other conjugal relationship”. 


Regulations: 7800(1) (prescribed provincial pension plan is the Sas- 
katchewan Pension Plan). 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


(22) Deemed payment of RRSP premiums and 
provincial pension plan contributions [extension 
of contribution deadline] — If the Minister so directs, 


(a) except for the purposes of subparagraphs 
(5)(a)(v.1) and (5.1)(a)Gv), an amount paid by an in- 
dividual in a taxation year (other than an amount paid 
in the first 60 days of the year) as a contribution to an 
account under a prescribed provincial pension plan or 
as a premium is deemed to have been paid at the be- 
ginning of the year and not at the time it was actually 
paid; 

(b) all or part of the amount may be designated in 
writing by the individual for the purpose of paragraph 
60(j), G.1) or (1) or subsection 146.01(3) or 146.02(3); 
and 


(c) the designation is deemed to have been made in the 
individual’s return of income for the preceding taxa- 
tion year or in a prescribed form filed with that return, 
as the case may be. 


History: Subsec. 146(22) added by 1999, c. 22, subsec. 59(6), applicable 
to amounts paid after 1997. 


Definitions [s. 146]: “amount” — 248(1); “annuitant” — 146(1); “annu- 
ity” — 248(1); “arm’s length’ — 251(1); “assessment”, “authorized for- 
eign bank” — 248(1); “benefit” — 146(1); “business” — 248(1); ‘“‘calen- 
dar year” — Interpretation Act 37(1)(a); “Canada” — 255; “carrying on 


business” — 253; “child” — 252(1); “common-law partner’, “common- 
law partnership” — 248(1); “consequence of the death”, “consequence of 
the annuitant’s death’, “consequence of the individual’s death” — 248(8); 


“corporation” — 248(1), Interpretation Act 35(1); “credit union” 
137(6), 248(1); “death benefit” —248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “depositary” — 146(1)“retirement savings 
plan’’(b)(ii1); “designated withdrawal” — 146.01(1); “earned income” — 
146(1); “employer”, “employment” — 248(1); “estate” — 104(1), 248(1); 
“farm loss” — 111(8), 248(1); “farming” — 248(1); “financially depen- 
dent” — 146(1.1); “former spouse” — 252(3); “individual” — 248(1); 
“interest in a family farm partnership” — 70(10); “issuer” — 146(1); “le- 
gal representative” — 248(1); “licensed annuities provider” — 147(1), 
248(1); “life insurance policy” — 138(12), 248(1); “listed” — 87(10); 
“listed personal property” —54, 248(1); “maturity” — 146(1); ‘“‘Min- 
ister” — 248(1); “money purchase limit” — 147.1(1), 248(1); “net past 
service pension adjustment”, “non-qualified investment” — 146(1); “non- 
resident”, “office” — 248(1); “PSPA withdrawals” — Reg. 8307(5); “par- 
ent” — 252(2); “past service pension adjustment” — 248(1), Reg. 8303; 
“pension adjustment” — 248(1), Reg. 8301(1); “person” — 248(1); “pre- 
mium” 146(1); “prescribed” — 248(1); “prescribed stock exchange in 
Canada” — Reg. 3200; “prescribed withdrawal” — Reg. 8306(6); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualified in- 
vestment” — 146(1); “RRSP deduction limit”, “RRSP dollar limit” — 
146(1), 248(1); “received” — 146(20); “refund of premiums” — 146(1); 
“registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 


248(1); “regulation” — 248(1); “resident” — 250; “retirement income” — 
146(1); “retirement savings plan” — 146(1), 248(1); “retiring allowance”, 
“salary or wages”, “separation agreement’, “share” — 248(1); “spousal or 
common-law partner plan” — 146(1); “spouse” — 252(3); “superannua- 


tion or pension benefit” — 248(1); “tax-paid amount” — 146(1); “tax pay- 
able” — 248(2); “taxable capital gain” — 38, 248(1); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary 
trust” — 108(1), 248(1); “total pension adjustment reversal” — 248(1); 
“trust” — 104(1), 248(1), (3); “unused RRSP deduction room” — 146(1), 
248(1); “writing” — Interpretation Act 35(1). 


Possible Future Amendment — Tax pre-paid 
savings plans 


Federal budget, Supplementary Information, February 
18, 2003: Tax Pre-Paid Savings Plans 
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This budget contains proposals to increase registered pension 
plan and registered retirement savings plan limits to support sav- 
ing by Canadians. It is important that the tax system continue to 
provide and improve upon mechanisms to support saving. The 
Government has received numerous representations from indi- 
viduals, researchers and businesses that Canada’s tax system 
should be more conducive to saving. In particular, some of these 
haye proposed the creation. of tax. pre- -paid sqanas eu 
(TPSPs). 


TPSPs are savings vehicles thats Jike RRSPs. increase ne afi 
tax return to saving compared to saving in unregistered plans. 
TPSPs, however, are structured differently than RRSPs. In a 
TPSP, no deduction is provided on contributions (in this sense, 
the income tax on contributions is “pre-paid’”) but the investment 
income in the plan and withdrawals are not subject to income 


tax. A number of other countries provide for availability to tax- 


payers of a combination of RRSP-type and FESR AIE ORY vehicles 
that improve the tax treatment of savings. 


There are a number of important issues that would ride to be 
considered in examining any proposal to introduce TPSPs, for 
example: their effect on savings behaviour, impact on govern- 
ment revenues, and whether such plans could be sO eavely 
administered. 


The Government intends to review and consult with respect to 
these issues in order to assess whether TPSPs could be a useful 
and appropriate mechanism to oie — — oppor- 
tunities for Canadians. 


Federal budget, SHeDiemenaty, Information, March 23. 
2004: Tax Treatment of Savings — 


A tax system that encourages private saving is important both to 
support investment and economic growth and to allow Canadians 
to meet their individual savings needs. Budget 2003 announced 
increases in the registered pension plan (RPP) and registered re- 
tirement savings plan (RRSP) limits to $18,000 by 2005 and 
2006 respectively. It also noted that it is important that the tax 
system continue to provide effective mechanisms to support sav- 
ing. In this regard, it was stated that representations received on 
the tax treatment of savings would be reviewed and analysis con- 
ducted in order to identify possible approaches for future im- 
provements. In particular, the Budget stated an intention to ex- 
amine and consult on the question of whether tax pre-paid 


savings plans (TPSPs) could be a useful and appropriate adie 


tional savings vehicle for Canadians. 


Finance officials consulted with interested groups, ‘experts and 
academics on the tax treatment of savings and TPSPs. The dis- 
cussions were helpful in gathering views on how the tax treat- 
ment of savings could be improved | and on TPSPs in. particular. 
The Department is reviewing the views brought forward and is 
continuing to examine and assess TPSPs and other approaches to 
improve the tax treatment of savings. In the consultation, the 
question of whether a new type of savings plan such as a TPSP 
could be appropriate for Canada raised a teal of aponan 
issues which require further consideration. 


Home Buyers’ Plan 


146.01 (1) Definitions — In this section, 


“annuitant” has the meaning assigned by subsection 
146(1); 


‘‘benefit” has the meaning assigned by subsection 146(1); 


“completion date’’, in respect of an amount received by 
an individual, is 


(a) where the amount was received before March 2, 
1993, October 1, 1993, 


(b) where the amount was received after March 1, 
1993 and before March 2, 1994, October 1, 1994, and 


Income Tax Act, Part I 


(c) in any other case, October 1 of the calendar: year 
following the calendar year in which the amount was 
received; 


History: Paras. (b) and (c) substituted for para. (b) in the definition “com- 
pletion date” in subsec. 146.01(1) by 1995, c. 3, subsec. 44(1), applicable 
to 1994 et seq. Para. (b) formerly read: 


(b) in any other case, October 1, 1994; 


The definition “completion date” added to subsec. 146.01(1) by 1994, c. 8, 
subsec. 19(3), applicable to 1992 ef seq. 


“designated withdrawal’ of an individual is an amount 
received by the individual, as a benefit out of or under a 
registered retirement savings plan, pursuant to the indivi- 
dual’s written request in the prescribed form referred to in 
paragraph (a) of the definition “eligible amount” (as that 
definition read in its application to amounts received 
before 1999), paragraph (a) of the definition “regular eli- 
gible amount” or paragraph (a) of the definition “supple- 
mental eligible amount’; 


History: The definition “designated withdrawal” added to subsec. 
146.01(1) by 1999, c. 22, subsec. 60(4), applicable after 1998. 


“eligible amount” of an individual is a regular eligible 
amount or supplemental eligible amount of the individual; 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount: with- 
drawn within 90 days under Home Buyers’ Plan ineligible for RRSP con- 
tribution; 146.01(2) — Interpretation; 146.01(3), (4) — Repayment of eli- 
gible amounts to RRSP. 


History: The definition “eligible amount” in subsec. 146.01(1) amended 
by 1999, c. 22, subsec. 60(1), applicable to amounts received after 1998. It - 
formerly read: 


“eligible amount” in respect of an individual means an amount re- 
ceived at a particular time by. the individual as a benefit out of or 
under a registered retirement savings plan where 


(a) the amount is received after February 25, 1992 pursuant to 
the written request of the individual in prescribed form in which 
the individual sets out the location of a qualifying home that the 
individual has begun, or intends not later than one year after its 
acquisition by the individual to begin, using as a principal place 
of residence, 


(b) the individual is resident in Canada at the particular time 
and entered into an agreement in writing before the particular 
time for the acquisition of the qualifying home or with respect 
to its construction, 


(c) the individual acquires the qualifying home (or replacement 
property for the qualifying home) after February 25, 1992 and 
before the completion date in respect of the amount, 


(d) neither the individual nor the individual’s spouse acquired 
the qualifying home more than 30 days before the particular 
time, 


(d.1) if the particular time is after March 1, 1994, 


(i) the individual did not have an owner-occupied home in 
the period that began at the beginning of the fourth preced- 
ing calendar year that ended before the particular time and 
ended on the 31st day before the particular time, and 


(ii) the individual’s spouse did not have an owner-occupied 
home in the period referred to in subparagraph (i) 


(A) that is inhabited by the individual during the 
spouse’s marriage to the individual, or 


(B) that is a share of the capital stock of a cooperative 
housing corporation that relates to a housing unit that is 
inhabited by the individual during the spouse’s mar- 
riage to the individual, 


(e) unless the individual acquired the qualifying home before 
the particular time, the individual is resident in Canada through- 
out the period beginning immediately after the particular time 
and ending at the earliest of any time at which the imdividual 
acquired the qualifying home or any replacement property for 
the qualifying home, 

(f) the total of the amount and all eligible amounts received by 


the individual at or before the particular time does not exceed 
$20,000, 


1266 


Division G — Deferred & Special Income Arrangements 


(g) if the particular time is after March 1, 1993 and before 
March 2, 1994, neither the individual, nor another individual 
who was, at any time after February 25, 1992 and before the 
particular time, a spouse of the individual, received an eligible 
amount before March 2, 1993, 


(h) if the particular time is after March 1, 1994 and before 1995, 
the individual did not receive an eligible amount before March 
2, 1994, and 


(1) if the particular time is after 1994, the individual did not re- 
ceive an eligible amount before the calendar year that includes 
the particular time; 


Para. (a) of the definition “eligible amount” in subsec. 146.01(1) amended 
and (d.1) added by 1995, c. 3, subsecs. 44(2) and (3), applicable to 1994 et 
seq. Para. (a) formerly read: 


(a) the amount is received after February 25, 1992 and. before 
March 2, 1994 pursuant to the written request of the individual in 
prescribed form in which the individual sets out the location of a 
qualifying home that the individual has begun, or intends not later 
than one year after its acquisition by the individual to begin, using 
as a principal place of residence, 


Paras. (g) to (1) substituted for para. (g) in the definition “eligible amount” 
in subsec. 146.01(1) by 1995, c. 3, subsec. 44(4); para. (g) applicable to 
1992 et seg., and paras. (h) and (i) applicable to 1994 et seq. Para. (g) 
formerly read: 


(g) if the particular time is after March 1, 1993, neither the indivi- 
dual, nor another individual who was, at any time after February 25, 
1992 and before the particular time, a spouse of the individual, re- 
ceived an eligible amount before March 2, 1993; 


The definition of “eligible amount” in subsec. 146.01(1) amended by 
1994, c. 8, subsec. 19(1), applicable to 1992 et seg. The definition for- 
merly read: 


“eligible amount” in respect of an individual means an amount re- 
ceived at a particular time by the individual as a benefit out of or 
under a registered retirement savings plan where 


(a) the amount is received after February 25, 1992 and before 

March 2, 1993 pursuant to the written request of the individual 

in prescribed form in which the individual sets out the location 

of a qualifying home that the individual has begun, or intends 

not later than one year after its acquisition by the. individual to 
- begin, using as a principal place of residence, 


(b) the individual is resident in Canada at the particular time 
and entered into an agreement in writing before the particular 
time for the acquisition of the qualifying home or with respect 
to its construction, 


(c) the individual acquires the qualifying home (or replacement 
property for the qualifying home) after February 25, 1992 and 
before October 1, 1993, 


(d) neither the individual nor the individual’s spouse acquired 
the qualifying home more than 30 days before the particular 
time, 


(e) unless the individual acquired the qualifying home before 
the particular time, the individual is resident in Canada through- 
out the period beginning immediately after the particular time 
and ending at the earliest of any time at which the individual 
acquired the qualifying home or any replacement property for 
the qualifying home, and 


(f) the total of the amount and all eligible amounts received by 
the individual at or before the particular time does not exceed 
$20,000; 


Regulations: 214(1) (information return). 


Forms: T1036: Home buyers’ plan — request to withdraw funds from an 
RRSP; RC4135: Home Buyers’ Plan [guide]. 


“excluded premium” in respect of an individual means a 
premium under a registered retirement savings plan where 
the premium 


(a) was designated by the individual for the purposes 
of paragraph 60(j), G.1), G-2) or (), 


(b) was an amount transferred directly from a regis- 
tered retirement savings plan, registered pension plan, 
registered retirement income fund, deferred profit 


S. 146.01(1) exc 


sharing plan or a provincial pension plan. prescribed 
for the purpose of paragraph 60(y), 


(c) was deductible under subsection 146(6.1) in com- 
puting the individual’s income for any taxation year, 
or 


(d) was deducted in computing the individual’s in- 
come for the 1991 taxation year; 
History: Para. (b) of “excluded premium” in subsec. 146.01(1) substi- 


tuted by 1994, c. 21, s. 70, applicable to 1992 et seg. That para. formerly 
read: 


(b) was an amount transferred directly from a registered retirement 
savings plan, registered pension plan, registered retirement income 
fund or deferred profit sharing plan, 


“excluded withdrawal” of an individual means 
(a) an eligible amount received by the individual, 


(b) a particular amount (other than an eligible amount) 
received while the individual was resident in Canada 
and in a calendar year if 


(1) the particular amount would be an eligible 
amount of the individual if the definition “regular 
eligible amount” were read without reference to 
paragraphs (c) and (g) of that definition and the 
definition “supplemental eligible amount” were 
read without reference to paragraphs (d) and (f) of 
that definition, 


(ii) a payment (other than an excluded premium) 
equal to the particular amount is made by the indi- 
vidual under a retirement saving plan that is, at the 
end of the taxation year of the payment, a regis- 
tered retirement savings plan under which the indi- 
vidual is the annuitant, 


(111) the payment is made before the particular time 
that is 


(A) if the individual was not resident in Canada 
at the time the individual filed a return of in- 
come for the taxation year in which the particu- 
lar amount was received, the earlier of 


(J) the end of the following calendar year, 
and 


(II) the time at which the individual filed the 
return, 


(B) where clause (A) does not apply and the 
particular amount would, but for subclause 
(2)(c)G1)(A)CD), be an eligible amount, the end 
of the second following calendar year, and 


(C) in any other case, the end of the following 
calendar year, and 
(iv) either 

(A) if the particular time is before 2000, the 
payment is made, as a repayment of the particu- 
lar amount, to the issuer of the registered retire- 
ment savings plan from which the particular 
amount was received, no other payment is made 
as arepayment of the particular amount and that 
issuer is notified of the payment in prescribed 
form submitted to the issuer at the time the pay- 
ment is made, or 


(B) the payment is made after 1999 and before 
the particular time and the payment (and no 
other payment) is designated under this clause 
as a repayment of the particular amount in pre- 
scribed form filed with the Minister on or 
before the particular time (or before such later 
time as is acceptable to the Minister), or 
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(c) an amount (other than an eligible amount) that is 
received in a calendar year before 1999 and that would 
be an eligible amount of the individual if the definition 
“eligible amount”, as it applied to amounts received 
before 1999, were read without reference to 
paragraphs (c) and (e) of that definition, where the 
individual 

(i) died before the end of the following calendar 

year, and 


(ii) was resident in Canada throughout the period 
that began immediately after the amount was re- 
ceived and ended at the time of the death; 


Related Provisions: 146(1)“premium” — Definition excludes repay- 
ment described in para. (b); 146(8) — Home Buyers’ Plan withdrawal not 
to be included in income; 146.01(2)(c) — Special rules. 


History: The definition “excluded withdrawal” in subsec. 146.01(1) 
amended by 1999, c. 22, subsec. 60(2), applicable to amounts received 
after 1996, except that the portion of para. (b) of the definition before sub- 
para. (ii), as amended, shall in its application to amounts received before 
1999 be read as follows: 


(b) a particular amount (other than an eligible amount), received in 
a calendar year, that would be an eligible amount of the individual if 


(1) the definition “eligible amount” were read without reference 
to paragraphs (c) and (e) of that definition, 


The definition formerly read: 
“excluded withdrawal” in respect of an individual means 
(a) an eligible amount received by the individual, or 


(b) an amount (other than an eligible amount) that would, if the 
definition “eligible amount” were read without reference to 
paragraphs (c) and (e) thereof, be an eligible amount received 
by the individual out of or under a registered retirement savings 
plan in respect of which a person is the issuer, where either 


(1) the individual 


(A) died before the end of the calendar year that in- 
cludes the completion date in respect of the amount, 
and 


(B) was resident in Canada throughout the period be- 
ginning immediately after the amount was received and 
ending at the time of the death, or 


(i) the amount is repaid before the end of the calendar year 
described in clause (i)(A) to a registered retirement savings 
plan in respect of which the person is the issuer (or, where 
the individual was not resident in Canada at the time the 
individual filed a return of income under this Part for the 
taxation year in which the amount was received by the indi- 
vidual, before the earlier of the end of the calendar year 
described in clause (i)(A) and the time at which the indivi- 
dual filed that return) and the issuer is notified of the repay- 
ment in prescribed form submitted to the issuer at the time 
the repayment is made, 


except that where an amount would, but for subclause 
(2)(c)(i)(A)CD, be an eligible amount, subparagraph (b)(ii) applies 
in respect of the amount as if the first reference therein to “de- 
scribed in clause (1)(A)” were read as “following the calendar year 
described in clause (i)(A)”; 


That portion of the definition of “excluded withdrawal” in subsec. 
146.01(1) following para. (a) amended by 1994, c. 8,'subsec. 19(2), appli- 
cable to 1992 et seg. That portion formerly read: 


(b) an amount (other than an eligible amount) that would, if the 
definition “eligible amount” were read without reference to 
paragraphs (c) and (e) of that definition, be an eligible amount 
received by the individual out of or under’a registered retire- 
ment savings plan in respect of which a person is the issuer, 
where either 


(i) the individual died before 1994 and was resident in Can- 
ada throughout the period beginning immediately after the 
amount was received and ending at the time of the death, or 


(11) the amount is repaid before 1994 to a registered retire- 
ment savings plan in respect of which the person is the is- 
suer (or, where the individual was not resident in Canada at 
the time the individual filed a return of income under this 


Income Tax Act, Part I 


Part for the taxation year in which the amount was received 
by the individual, before the earlier of January 1, 1994 and 
the time the individual filed that return) and the issuer is 
notified of the repayment in prescribed form submitted to 
the issuer at the time the repayment is made, 
except that, where an amount would, but for subclause 
(2)(c)(1i)(A)CUD, be an eligible amount, subparagraph (b)(ii) applies 
in respect of the amount as if the first reference therein to “1994” 
were “1995”; 


Regulations: 104(3)—No tax withheld at source on. excluded 


withdrawal. 


‘HBP balance” of an individual at any time means the 
amount, if any, by which the total of all eligible amounts 
received by the individual at or before that time exceeds 
the total of 


(a) all amounts designated under subsection (3) by the 
individual for taxation years that ended before that 
time, and 


(b) all amounts each of which is included under sub- 
section (4) or (5) in computing the individual’s income 
for a taxation year that ended before that time; 


Related Provisions: 150(1.1)(b)(iv) — Individual with HBP balance 
must file tax return. 


History: The definition “HBP balance” added to subsec. 146.01(1) by 
1999, c. 22, subsec. 60(4), applicable after 1998. 


“issuer” has the meaning assigned by subsection 146(1); 


‘participation period” of an individual means each 
period 


(a) that begins at the beginning of a calendar year in 
which the individual receives an eligible amount, and 


(b) that ends immediately before the beginning of the 
first subsequent calendar year at the beginning of 
which the individual’s HBP balance is nil; 


History: The definition “participation period” added to subsec. 146.01(1) 
by 1999, c. 22, subsec. 60(4), applicable after 1998. 


‘premium’ has the meaning assigned by subsection 
146(1); . 


‘‘qualifying home” means 
(a) a housing unit located in Canada, or 


(b) a share of the capital stock of a cooperative hous- 
ing corporation, the holder of which is entitled to pos- 
session of a housing unit located in Canada, 


except that, where the context so requires, a reference to a 
qualifying home that is a share described in paragraph (b) 
means the housing unit to which the share described in 
that paragraph relates; 


“quarter” means any of the following periods in a calen- 
dar year: 


(a) the period beginning on January | and ending on 
March 31, 

(b) the period beginning on April 1 and ending on 
June 30, 

(c) the period beginning on July | and ending on Sep- 
tember 30, and 


(d) the period beginning on October | and ending on 
December 31; 


Proposed Repeal — 146.01(1)“quarter” 
Application: The February 27, 2004 draft legislation, subsec. 82(1), will 
repeal the definition “quarter” in subsec. 146.01(1), applicable to 2002 et 
seq. 26) I a8 2ag 
Technical Notes (December 20, 2002): Subsection 
146.01(1) contains the definition “quarter” for purposes of the 
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rules relating to the HBP. This definition is repealed as a conse- 
quence of the repeal of subsection 146.01(8), where this defini- 
tion applied, 


“regular eligible amount” of an individual means an 
amount received at a particular time by the individual as a 
benefit out of or under a registered retirement savings 
plan if 


(a) the amount is received pursuant to the individual’s 
written request in a prescribed form in which the indi- 
vidual sets out the location of a qualifying home that 
the individual has begun, or intends not later than one 
year after its acquisition by the individual to begin, us- 
ing as a principal place of residence, 


(b) the individual entered into an agreement in writing 
before the particular time for the acquisition of it or 
with respect to its construction, 


(c) the individual 


(1) acquires the qualifying home (or a replacement 
_ property for the qualifying home) before the com- 
pletion date in respect of the amount, or 


(11) dies before the end of the calendar year that in- 
cludes the completion date in respect of the 
amount, 


(d) neither the individual nor the individual’s spouse 
or common-law partner acquired the qualifying home 
more than 30 days before the particular time, 


(e) the individual did not have an owner-occupied 
home in the period 


(i) that began at the beginning of the fourth preced- 
ing calendar year that ended before the particular 
time, and 


(11) that ended on the 31st day before the particular 
time, 
(f) the individual’s spouse or common-law partner did 
not, in the period referred to in paragraph (e), have an 
owner-occupied home 


(i) that was inhabited by the individual during the 
spouse’s or common-law partner’s marriage or 
common-law partnership to the individual, or 


(11) that was a share of the capital stock of a coop- 
erative housing corporation that relates to a hous- 
ing unit inhabited by the individual during the 
spouse’s or common-law partner’s marriage or 
common-law partnership to the individual, 


(g) the individual 


(i) acquired the qualifying home before the particu- 
lar time and is resident in Canada at the particular 
time, or 


(11) is resident in Canada throughout the period that 
begins at the particular time and ends at the earlier 
of the time of the individual’s death and the earliest 
time at which the individual acquires the qualifying 
home or a replacement property for it, 


(h) the total of the amount and all other eligible 
amounts received by the individual in the calendar 
year that includes the particular time does not exceed 
$20,000, and 
(i) the individual’s HBP balance at the beginning of 
the calendar year that includes the particular time is 
nil; 
History: Para. (d) and the opening words of para. (f) of the definition 
“regular eligible amount” in-subsec. 146.01(1) amended by 2000, c. 12, 


S. 146.01(1) spo 


Sch, 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 
Subparas. (f)(i) and (ii) of the definition “regular eligible amount” 
amended by 2000, c. 12, Sch. 2, s. 7, to replace “spouse’s” with “spouse’s 
or common-law partner’s”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 ef seg., in 
force July 31, 2000. See also the transitional rules reproduced under 
248(1)“common-law partner”. 


The definition “regular eligible amount” added to subsec. 146.01(1) by 
1999, c. 22, subsec. 60(4), applicable to amounts received after 1998. 


Regulations: 214(1) (information return). 


“replacement property” for a particular qualifying home 
in respect of an individual, or of a specified disabled per- 
son in respect of the individual, means another qualifying 
home that 


(a) the individual or the specified disabled person 
agrees to acquire, or begins the construction of, at a 
particular time that is after the latest time that the indi- 
vidual made a request described in the definition “des- 
ignated withdrawal” in respect of the particular quali- 
fying home, 


(b) at the particular time, the individual intends to be 
used by the individual or the specified disabled person 
as a principal place of residence not later than one year 
after its acquisition, and 


(c) none of the individual, the individual’s spouse or 
common-law partner, the specified disabled person or 
that person’s spouse or common-law partner had ac- 
quired before the particular time; 
History: Para. (c) of the definition “replacement property” in subsec. 
146.01(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seg., in force July 


31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The definition “replacement property” in subsec. 146.01(1) amended by 
1999, c. 22, subsec. 60(3), applicable after 1998. It formerly read: 
“replacement property” for a particular qualifying home in respect 
of an individual means another qualifying home where 
(a) the individual 
(i) agreed to acquire, or 
(ii) began the construction of 
the other qualifying home ata particular time that is after the 
latest time that the individual requested a withdrawal in respect 
of the particular qualifying home under paragraph (a) of the 
definition “eligible amount”, 
(b) the individual intended, at the particular time, that the other 
qualifying home be used by the individual as a principal place 
of residence not later than one year after its acquisition, and 


(c) neither the individual nor the individual’s spouse had ac- 
quired the other qualifying home before the particular time. 


‘specified disabled person’’, in respect of an individual 
at any time, means a person who 


(a) is the individual or is related at that. time to the 
individual, and 


(b) would be entitled to a deduction under subsection 
118.3(1) in computing tax payable under this Part for 
the person’s taxation year that includes that time if 
that subsection were read without reference to para- 
graph (c) of that subsection; 
Related Provisions: 146.01(1)“supplemental eligible amount” — With- 
drawal to acquire accessible home for specified disabled person. 
History: The definition “specified disabled person” added to subsec. 
146.01(1) by 1999, c. 22, subsec. 60(4), applicable after 1998. 


‘*spouse” — [Repealed] 


1269 


S. 146.01(1) spo 


History: Definition of “spouse” in subsec. 146.01(1) added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 83(2), applicable to 1992 taxation year 
only. The definition read: 


“spouse” has the meaning assigned by subsection 146(1.1). 


‘“‘supplemental eligible amount” of an individual means 
an amount received at a particular time by the individual 
as a benefit out of or under a registered retirement savings 
plan if 


(a) the amount is received pursuant to the individual’s 
written request in a prescribed form identifying a spec- 
ified disabled person in respect of the individual and 
setting out the location of a qualifying home 


(1) that has begun to be used by that person as a 
principal place of residence, or 


(ii) that the individual intends to be used by that 
person as a principal place of residence not later 
than one year after its first acquisition after the par- 
ticular time, 


(b) the purpose of receiving the amount is to enable 
the specified disabled person to live 


(1) in a dwelling that is more accessible by that per- 
son or in which that person is more mobile or func- 
tional, or 


(ii) in an environment better suited to the personal 
needs and care of that person, 


(c) the individual or the specified disabled person en- 
tered into an agreement in writing before the particular 
time for the acquisition of the qualifying home or with 
respect to its construction, 


(d) either 
(1) the individual or the specified disabled person 
acquires the qualifying home (or a replacement 


property for it) after 1998 and before the comple- 
tion date in respect of the amount, or 


(ii) the individual dies before the end of the calen- 
dar year that includes the completion date in re- 
spect of the amount, 


(e) none of the individual, the spouse or common-law 
partner of the individual, the specified disabled person 
or the spouse or common-law partner of that person 
acquired the qualifying home more than 30 days 
before the particular time, 


(f) either 


(1) the individual or the specified disabled person 
acquired the qualifying home before the particular 
time and the individual is resident in Canada at the 
particular time, or 


(it) the individual is resident in Canada throughout 
the period that begins at the particular time and 
ends at the earlier of the time of the individual’s 
death and the earliest time at which 


(A) the individual acquires the qualifying home 
or a replacement property for it, or 


(B) the specified disabled person acquires the 
qualifying home or a replacement property for 
it, 
g) the total of the amount and all other eligible 
amounts received by the individual in the calendar 


year that includes the particular time does not exceed 
$20,000, and 


(h) the individual’s HBP balance at the beginning of 
the calendar year that includes the particular time is 
nil. 


Income Tax Act, Part I 


Related Provisions: 118.2(2)(1.2), (1.21) — Medical expense credit for 
disability-related renovations and construction costs. 


History: Para. (e) of the definition “supplemental eligible amount” in 
subsec. 146.01(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


The definition “supplemental eligible amount” added to subsec. 146.01(1) 
by 1999, c. 22, subsec. 60(4), applicable to amounts received after 1998. 


Regulations: 214(1) (information return). 


(2) Special rules — For the purposes of this section, 


(a) an individual shall be considered to have acquired 
a qualifying home if the individual acquired it jointly 
with one or more other persons; 


(a.l) an individual shall be considered to have an 
owner-occupied home at any time where, at that time, 
the individual owns, whether jointly with another per- 
son or otherwise, a housing unit or a share of the capi- 
tal stock of a cooperative housing corporation and 


(i) the housing unit is inhabited by the individual as 
the individual’s principal place of residence at that 
time, or 


(ii) the share was acquired for the purpose of ac- 
quiring a right to possess.a housing unit owned by 
the corporation and that unit is inhabited by the in- 
dividual as the individual’s principal place of resi- 
dence at that time; 


(b) where an individual agrees to acquire a condomin- 
ium unit, the individual shall be deemed to have ac- 
quired it on the day the individual is entitled to imme- 
diate vacant possession of it; 


(c) except for the purposes of subparagraph (g)(ii) of 
the definition “regular eligible amount” and. subpara- 
graph (f)(1) of the definition “supplemental eligible 
amount”, an individual or a specified disabled person 
in respect of the individual is deemed to have ac- 
quired, before the completion date in respect of a des- 
ignated withdrawal received by the individual, the 
qualifying home in respect of which the designated 
withdrawal was received if 


(i) neither the qualifying home nor a replacement 
property for it was acquired by the individual or 
the specified disabled person before that comple- 
tion date, and 


(ii) either 
(A) the individual or the specified disabled 
person 


(1) is obliged under the terms of a written 
agreement in effect on that completion date 
to acquire the qualifying home (or a replace- 
ment property for it) on or after that date, 
and 


(II) acquires the qualifying home or a re- 
placement property for it before the day that 
is one year after that completion date, or 


(B) the individual or the specified disabled per- 
son made payments, the total of which equalled 
or exceeded the total of all designated with- 
drawals that were received by the individual in 
respect of the qualifying home, 


(I) to persons with whom the individual was 
dealing at arm’s length, 
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(iI) in respect of the construction of the 
qualifying home or a replacement property 


for it, and 


(IID) in the period that begins at the time the 
individual first received a designated with- 
drawal in respect of the qualifying home and 


that ends before that completion date; and 


(d) an amount received by an individual in a particular 
calendar year is deemed to have been received by the 
individual at the end of the preceding calendar year 


and not at any other time if 


(i) the amount is received in J anuary of the particu- 
lar year (or at such later time as is acceptable to the 


Minister), 


(ii) the amount would not be an eligible amount if 
this section were read without reference to this par- 


agraph, and 


(ii1) the amount would be an eligible amount if the 
definition “regular eligible amount” in subsection 
(1) were read without reference to paragraph (1) of 
that definition and the definition “supplemental eli- 
gible amount” were read without reference to para- 


graph (h) of that definition. 


S. 146.01(2) 


(d) where 


(i) an individual or a spouse of the individual receives an eligi- 
ble amount before March 2, 1993, 


(ii) at a particular time after March 1, 1993 and before April 
1993 (or at such later time in 1993 as is acceptable to the Min- 
ister), the individual receives another amount that would, if the 
definition “eligible amount” in subsection (1) were read without 
reference to paragraph (g) thereof, be an eligible amount, and 


(ii1) the request described in paragraph (a) of the definition “eli- 
gible amount” in subsection (1) pursuant to which the other 
amount was received was made before March 2, 1993 or at such 
later time as is acceptable to the Minister, 


except for the purposes of paragraphs (a) to (f) of the definition “eli- 
gible amount” in subsection (1) and the purposes of this paragraph, 
the other amount shall be deemed to have been received by the indi- 
vidual on March 1, 1993 and not at the particular time and any pre- 
mium paid by the individual or the individual’s spouse after March 
1, 1993 and before the particular time under a registered retirement 
savings plan shall be deemed to have been paid on March 1, 1993; 


(e) where 


(i) at a particular time after March 1, 1994 and before April 
1994 (or at such later time in 1994 as is acceptable to the Min- 
ister), an individual receives an amount that would, if paragraph 
(g) of the definition “eligible amount” in subsection (1) were 
read without reference to the words “and before March 2, 1994” 
and that definition were read without reference to paragraphs 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)Gv) — Amount with- 
drawn within 90 days under Home Buyers’ Plan ineligible for RRSP 
contribution. 


History: Para. 146.01(2)(c) amended, paras. (d) and (e) repealed, and 
para. (f) amended and renumbered as para. (d), by 1999, c. 22, subsec. 
60(5), applicable to amounts received after 1998. Paras. (c)-(f) formerly 
read: 


(d.1) and (h) thereof, be an eligible amount, 


(ii) the request described in paragraph (a) of the definition “eli- 
gible amount” in subsection (1) pursuant to which the amount 
was received was made before March 2, 1994 or, where the in- 
dividual received an eligible amount before March 2, 1994, at 
such later time as is acceptable to the Minister, and 


(c) where 


(i) neither a qualifying home in respect of which an individual 
withdrew an amount described in paragraph (a) of the definition 
“eligible amount” in subsection (1) nor a replacement property 
for the qualifying home has been acquired by the individual 
before the completion date in respect of the amount, and 


(i1) either 
(A) the individual 


(I) is obliged under the terms of a written agreement in 
effect on that completion date to acquire the qualifying 
home (or a replacement property for the qualifying 
home) on or after that date, 


(II), acquires the qualifying home or a replacement pro- 
perty for the qualifying home before the day that is one 
year after that completion date, and 


(III) is resident in Canada throughout the period begin- 
ning on that completion date and ending on the earlier 
of October | in the first calendar year beginning after 
that date and the earliest of any day on which the indi- 
vidual acquires the qualifying home or a replacement 
property for the qualifying home, or 


(B) the individual made payments 


(1) to persons with whom the individual was dealing at 
arm’s length, 


(II) in respect of the construction of the qualifying 
home or a replacement property for the qualifying 
home, and 


(IIT) in the period beginning at the time the individual 
first withdrew an amount described in paragraph (a) of 
that definition in respect of the qualifying home and 
ending before that completion date, 


and the total of all payments so made was not less than the 
total of all amounts described in that paragraph in respect 
of the qualifying home that were withdrawn by the 
individual, 
except for the purpose of this paragraph, the individual shall be 
deemed to have acquired the qualifying home before that comple- 
tion date; 


(iii) the individual does not elect by notifying the Minister in 
writing before the end of 1995 that this paragraph not apply 


except for the purposes of this paragraph and paragraphs (a) to (f) of 
the definition “eligible amount” in subsection (1), that amount shall 
be deemed to have been received by the individual on March 1, 
1994 and not at the particular time and any premium paid under a 
registered retirement savings plan by the individual or the indivi- 
dual’s spouse after March 1, 1994 and before the particular time 
shall be deemed to have been paid on March 1, 1994; and 


(f) where 


(i) an individual receives an eligible amount in a particular cal- 
endar year, 


(ii) at a particular time in January of the following calendar year 
(or at such later time in that following year as is acceptable to 
the Minister), an individual receives another amount that 
would, if the definition “eligible amount” in subsection (1) 
were read without reference to paragraph (i) thereof, be an eli- 
gible amount, and 


(111) the request described in paragraph (a) of the definition “eli- 
gible amount” in, subsection (1) pursuant to which the other 
amount was received was made before the end of the particular 
calendar year 


except for the purposes of this paragraph and paragraphs (a) to (h) 
of the definition “eligible amount” in subsection (1), the other 
amount shall be deemed to have been received by the individual at 
the end of the particular calendar year and not at the particular time. 


Para. 146.01(2)(a.1) added by 1995, c. 3, subsec. 44(5), applicable to 1994 
et seq. 


Subparas. 146.01(2)(d)(ii) and (iii) amended by 1995, c. 3, subsec. 44(6), 
applicable to 1992 et seg. Subparas. (ii) and (iii) formerly read: 
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(ii) at a particular time after March 1, 1993 and before April 1993 
the individual receives another amount that would, if the reference 
to “March 1, 1993” in paragraph (g) of the definition “eligible 
amount” in subsection (1) were read as “March 1993”, be an eligi- 
ble amount, and 


(iii) the request described in paragraph (a) of the definition “eligible 


~ amount” in subsection (1) pursuant to which the other amount was 


received was made before March 2, 1993, 


S. 146.01(2) Income Tax Act, Part I 


Paras. 146.01(2)(e) and (f) substituted for para. (e) by 1995, c. 3, subsec. 
44(7); para. (e) applicable to 1992 et seq., and para. (f) applicable to 1995 
et seq. Para. (e) formerly read: 


(e) where 


(i) at a particular time after March 1, 1994 and before April 
1994, an individual receives an amount that would, if the refer- 
ence to “March 2, 1994” in paragraph (a) of the definition “eli- 
gible amount” in subsection (1) were read as “April 1994”, be 
an eligible amount, and 


(ii) the request described in paragraph (a) of the definition “eli- 
gible amount” in subsection (1) pursuant to which the amount 
was received was made before March 2, 1994, 


except for the purposes of paragraphs (b) to (g) of the definition 
“eligible amount” in subsection (1) and the purposes of this para- 
graph, that amount shall be deemed to have been received by the 
individual on March 1, 1994 and not at the particular time and any 
premium paid by the individual or the individual’s spouse after 
March 1, 1994 and before the particular time under a registered re- 
tirement savings plan shall be deemed to have ‘been paid on March 
1, 1994. 


or designated under this subsection, for the preceding 
taxation year) paid by the individual in the year or 
within 60 days after the end of the year under a retire- 
ment savings plan that is at the end of the year or the 
following taxation year a registered retirement savings 
plan under which the individual is the annuitant, and 


(b) the amount, if any, by which 


(i) the total of all eligible amounts received by the 
individual before the end of the year 


exceeds the total of 


(ii) all amounts designated by the individual under 
this subsection for preceding taxation years, and 


(iii) all amounts each of which is an amount in- 
cluded in computing the income of the individual 
under subsection (4) or (5) for a preceding taxation 
year. 


Related Provisions: 146.02(1)“excluded premium’”(a) — Amount 


Para. 146.01(2)(c) amended, paras. (d) and (e) added, by 1994, c. 8, sub- | claimed under Home Buyers’ Plan ineligible for LLP. 


sec. 19(4), applicable to 1992 et seg. Para. (c) formerly read: 


History: The opening words of subsec. 146.01(3) amended by 1999, c. 


(c) where 22, subsec. 60(6), applicable to 1999 et seq. The opening words formerly 
(i) neither a qualifying home in respect of which an individual read: 


withdrew an amount described in paragraph (a) of the definition 
“eligible amount” in subsection (1) nor a replacement property 
for the qualifying home has been acquired by the individual 
before October 1, 1993, and 
(ii) either 

(A) the individual 


(3) An individual may designate a single amount for a taxation year 
in prescribed form filed with the individual’s return of income re- 
quired to be filed for the year or, if a return of income for the year is 
not required to be filed, filed with the Minister on or before the indi- 
vidual’s filing-due date for the year, where the amount does not ex- 
ceed the lesser of 


(I) is obliged under the terms of a written agreement in Para. 146.01(3)(a) amended by the said c. 22, subsec. 60(7), applicable to 
effect on October 1, 1993 to acquire the qualifying 1996 et seq. The para. formerly read: 


home (or a replacement property for the qualifying 
home) on or after that day, 


(II) acquires the qualifying home or a replacement pro- 
perty for the qualifying home before October 1, 1994, 
and 


(III) is resident in Canada throughout the period begin- 
ning on October 1, 1993 and ending on the earlier of 
October 1, 1994 and the earliest of any day on which 
the individual acquires the qualifying home or a re- 


(a) the total of all amounts (other than excluded premiums and 
amounts paid by the individual in the first 60 days of the year that 
can reasonably be considered to have been either deducted in com- 
puting the individual’s income for the preceding taxation year or 
designated under this subsection for the preceding taxation year) 
paid by the individual in the year or within 60 days after the end of 
the year under a retirement savings plan that is at the end of the year 
or the following taxation year a registered retirement savings plan 
under which the individual is the annuitant, and 


placement property for the qualifying home, or The opening words of subsec. 146.01(3) amended by 1996, c: 21, s. 35, 


(B 


Ne 


the individual made payments 


(1) to persons with whom the individual was dealing at 
arm’s length, 


(II) in respect of the construction of the qualifying 
home or a replacement property for the qualifying 
home, and 


applicable to 1995 et seg. They formerly read: 


(3) An individual may designate a single amount for a taxation year 
in prescribed form filed with the individual’s return of income 
under this Part for the year or, if that return is not required to be 
filed, filed with the Minister on or before the balance-due day of the 
individual for the year, where the amount does not exceed the lesser 
of " 


(ED -in the period beginning atthe. fime the individual | | subsec. 146.01(@)amended by 1995, ef 3s subsee. 44(8) applicable te 


first withdrew an amount described in paragraph (a) of 
that definition in respect of the qualifying home and 
ending before October 1, 1993, 


and the total of all payments so made was not less than the 
total of all amounts described in that paragraph in respect 
of the qualifying home that were withdrawn by the 
individual, 


except for the purposes of this paragraph, the individual shall be 
deemed to have acquired the qualifying home on September 30, 
1993) 


Forms: RC4135: Home Buyers’ Plan [guide]. 


(3) Repayment of eligible amount — An individual 
may designate a single amount for a taxation year in a 
prescribed form filed with the individual’s return of in- 


come for the year if the amount does not exceed the lesser 
of 


(a) the total of all amounts (other than excluded premi- 
ums, repayments to which paragraph (b) of the defini- 
tion “excluded withdrawal” in subsection (1) applies 
and amounts paid by the individual in the first 60 days 


1995 et seg. Subsec. (3) formerly read: 


(3) An amount (other than an excluded premium) paid by an indivi- 
dual at a particular time in a taxation year under a retirement sav- 
ings plan that was at the end of the year a registered retirement sav- 
ings plan under which the individual is the annuitant may be 
designated by the individual under this subsection (in prescribed 
form submitted to the issuer of the plan at the time of the payment 
or at such later time as is acceptable to the Minister) to the extent 
that the amount so paid does not exceed the amount, if any, by 
which 


(a) the total of all eligible amounts received by the individual 
before the particular time 


exceeds the total of 


(b) all amounts designated under this subsection in respect of 
amounts paid before the particular time to registered retirement 
savings plans under which the individual is the annuitant, and 


(c) all amounts each of which is an amount included in comput- 
ing the income of the individual under subsection (4) or (5) for 
a taxation year ending before the particular time. 


Forms: T1 General Sched. 7: RRSP contributions, transfers and designa- 
tions of repayments under the home buyers’ plan; T1037: Designating 


of the year that can reasonably be considered to have | your RRSP contributions as your 1995 repayment under the Home buyers” 
been deducted in computing the individual’s income, | plan; RC4135: Home Buyers’ Plan [guide]. 
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(4) Portion of eligible amount not repaid — There 
shall be included in computing an individual’s income for Bis 
a particular taxation year included in a particular partici- 


(a) where the particular year is the 1995 taxation year, nil, 


pation period of the individual the amount determined by and 
the formula (b) in any other case, the total of all amounts designated by 
hig Ss Vedeot ADS under subsection (3) for preceding taxation 
(15 —D) baw 
C is the total of all amounts each of which is an amount included 
where under this subsection or subsection (5) in computing the income 
Row of the individual for a preceding taxation year; 
fAIWGER, eke Vii: BAVA seottet Teosts Ieibiy || 208802 Isubivibni ne asoy. mois 


(i) the individual died or ceased to be resident 


\ : : (a) where the particular year is the 1995 taxation year, the 
in Canada in the particular year, or 


total of all amounts each of which is an amount designated 
under subsection (3) by the individual for the particular 


(11) the completion date in respect of an eligible 
year or a preceding taxation year, 


amount received by the individual. was in the 


particular year (b). where the particular year begins after 1995 and the 


completion date in respect of an eligible amount received 
by the individual was in the preceding taxation year, the 
total of all amounts each of which is designated under sub- 
section (3) by the individual for the particular year or a pre- 
ceding taxation year, and 


nil, and 


(b) in any other case, the total of all eligible 
“amounts received by the individual in preceding 


taxation years included in the particular period, ! 
(c) in any other case, the total of all amounts designated 


under subsection (3) by the individual for the particular 
year. 


Para. (a) of the description of A in subsec. 146.01(4) amended by 1995, c. 
3, subsec. 44(9), applicable to 1994 et seq. Para. (a) formerly read: 


(a) nil, if the completion date in respect of an eligi- 
ble amount received by the individual was in the 


preceding taxation year, and 
(a) where the individual died or ceased to be resident in Canada in 
the particular year, nil, and 


The descriptions of D and E in subsec. 146.01(4) amended by 1995, c. 3, 
subsec. 44(10), applicable to 1994 et seq. The descriptions of D and E 
formerly read: 
C is the total of all amounts each of which is included D 
under this subsection or subsection (5) in computing 
the individual’s income for a preceding taxation year 
included in the particular period; Boas 


(b) in any other case, the total of all amounts each 
of which is designated under subsection (3) by the 
individual for a preceding taxation year included in 
the particular period; 


is the lesser of 14 and the number of taxation years of the indi- 
vidual ending in the period beginning on January 1, 1995 and 
ending at the beginning of the particular year; and 


(a) where the particular year is the 1995 taxation year, the 
total of all amounts each of which is an amount designated 
by the individual under subsection (3) for the particular 
year or any of the 3 preceding taxation years, and 


D is the lesser of 14 and the number of taxation years of 
the individual ending in the period beginning 
(a) where the completion date in respect of an eli- 


gible amount received by the individual was before 
1995, January 1, 1995, and 


(b) in any other case, January 1 of the first calendar 
year beginning after the completion date in respect 
of an eligible amount received by the individual 


(b) in any other case, the total of all amounts designated 
under subsection (3) by the individual for the particular 
year. 


Subsec. 146.01(4) amended by 1994, c. 8, subsec. 19(5), applicable to 
1992 et seq. Subsec. (4) formerly read: 


(4) Where portion of eligible amount not repaid — There shall 


and ending at the beginning of the particular year, and be included in computing the income of an individual for a particu- 


E is lar taxation year ending after 1993 the amount determined by the 
(a) if the completion date in respect of an eligible iia 
amount received by the individual was in the pre- (Gast teas pe 
ceding taxation year, the total of all amounts each (15 —D) 
of which is designated under subsection (3) by the cere 
individual for the particular year or any preceding qi vids 
AUSH year Bigs hae Seen pee gad (a) where the individual died or ceased to be resident in 
(b) in any other case, the amount designated under Canada in the particular year, nil, and 
subsection (3) by the individual for the particular (b) in any other case, the total of all eligible amounts re- 
year. ceived by the individual in preceding taxation years; 
Related Provisions: 257 — Formula cannot calculate to less than zero. B is 


History: The portion of subsec. 146.01(4) before the formula, para. (b) of 
the description of A in the formula, and the descriptions of B, C and E, 
amended by 1999, c. 22, subsecs. 60(8)—-(11), applicable to 1999 et seq. 
That portion and those descriptions formerly read: 


(a) where the particular year is the 1994 taxation year, nil, 
and 


(b) in any other case, the total of all amounts designated by 
the individual under subsection (3) for preceding taxation 


(4) Where portion of eligible amount not repaid — There shall 
be included in computing the income of an individual for a particu- 
lar taxation year ending after 1994 the amount determined by the 
formula 


(b) in any other case, the total of all eligible amounts received 
by the individual in preceding taxation years; 
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years; 


C is the total of all amounts each of which is an amount included 
under this subsection or subsection (5) in computing the income 
of the individual for a preceding taxation year; 


D is the lesser of 14 and the number of taxation years of the indi- 
vidual ending in the period beginning on January |, 1994 and 
ending at the beginning of the particular year; and 


S. 146.01(4) 


Las 
(a) where the particular year is the 1994 taxation year, the 
total of all amounts each of which is an amount designated 


by the individual under subsection (3) for the particular 
year or either of the 2 preceding taxation years, and 


(b) in any other case, the total of all amounts designated 
under subsection (3) by the individual for the particular 
year. 


Forms: RC4135: Home Buyers’ Plan [guide]. 


(5) Where individual becomes a non-resident — 
Where at any time in a taxation year an individual ceases 
to be resident in Canada, there shall be included in com- 
puting the income of the individual for the period in the 
year during which the individual was resident in Canada 
the amount, if any, by which 


(a) the total of all amounts each of which is an eligible 
amount received by the individual in the year or a pre- 
ceding taxation year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the 
individual in respect of amounts paid not later than 60 
days after that time and before the individual files a 
return of income for the year, and 


(c) all. amounts included under subsection (4) or this 
subsection in computing the individual’s income for 
preceding taxation years. 


Related Provisions: 56(1)(h.1)— Home buyers’ 


inclusion. 


History: Para. 146.01(5)(c) amended by 1999, c. 22, subsec. 60(12), ap- 
plicable to 1999 et seq. It formerly read: 


plan — income 


(c) all amounts included under subsection (4) in computing the in- 
come of the individual for preceding taxation years. 


Para. 146.01(5)(b) amended by 1995, c. 3, subsec. 44(11), applicable to 
1995 et seq. Para. (b) formerly read: 


(b) all amounts designated by the individual under subsection (3) 
that are paid not later than 90 days after that time and before the 
individual files a return of income under this Part for the year, and 


(6) Death of individual — If an individual dies at any 
time in a taxation year, there shall be included in comput- 
ing the individual’s income for the year the amount, if 
any, by which 


(a) the individual’s HBP balance immediately before 
that time 


exceeds 


(b) the amount designated under subsection (3) by the 
individual for the year. 


Related Provisions: 56(1)(h.1) — Home buyers’ plan — income inclu- 
sion; 146.01(7) — Optional transfer of repayment obligation to spouse. 


History: Subsec. 146.01(6) amended by 1999, c. 22, subsec. 60(14), ap- 
plicable to 2000 et seg. The subsec. formerly read: 


(6) Where individual dies — Where an individual dies at any time 
in a taxation year, there shall be included in computing the income 
of the individual for the year the amount, if any, by which 


(a) the total of all excluded withdrawals in respect of the indivi- 
dual received before that time (other than excluded withdrawals 
in respect of the individual that were repaid as described in the 
definition “excluded withdrawal” in subsection (1)) 


exceeds the total of 


(b) all amounts designated by the individual under subsection 
(3) that were paid before that time, and 


(c) all amounts each of which is an amount included under sub- 
section (4) or (5) in computing the income of the individual for 
a preceding taxation year. 


Income Tax Act, Part I 


Para. 146.01(6)(a) amended: by 1999, c, 22, subsec. 60(13), applicable to 
the 1997 to 1999 taxation years. It formerly read: 


(a) the total of all excluded withdrawals in respect of the individual 
received by the individual before that time (other than excluded 
withdrawals in respect of the individual repaid as described in sub- 
paragraph (b)(ii) of the definition “excluded withdrawal” in subsec- 
tion (1) before that time) 


(7) Exception — If a spouse or common-law partner of 
an individual was resident in Canada immediately before 
the individual’s death at a particular time in a taxation 
year and the spouse or common-law partner and the indi- 
vidual’s legal representatives jointly so elect in writing in 
the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual; 


(b) the spouse or common-law partner is deemed to 
have received a particular’ eligible amount at the par- 
ticular time equal to the amount that, but for this sub- 
section, would be determined under subsection (6) in 
respect. of the. individual; 


(c) for the purposes of subsection (4) and paragraph 
(d), the completion date in respect of the particular 
amount is deemed to be 


(i) if the spouse or common-law partner received 
an eligible amount before the death (other than an 
eligible amount received in a participation period 
of the spouse or common-law partner that ended 
before the beginning of the year), the completion 

date in respect of that amount, and 


(ii) in any other case, the completion date in re- 
spect of the last eligible amount received by the in- 
dividual; and | 


(d) for the purpose of subsection (4), the completion 
date in respect of each eligible amount received by the 
spouse or common-law partner, after the death and 
before the end of the spouse or common-law partner’s 
participation period that includes the time of the death, 
is deemed to be the completion date in respect of the 
particular amount. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing of election or 
revocation. 


History: Subsec. 146.01(7) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner’, and by 2000, c. 12, 
Sch. 2, s. 7, to replace “spouse’s” with “spouse’s or common-law part- 
ner’s”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Subsec. 146.01(7) amended by 1999, c. 22, subsec. 60(15), applicable to 
deaths that occur after 1998 except that, for deaths that occur in 1999, 
subpara. 146.01(7)(c)(ii), as amended, shall be read as follows: 


(ii) in any other case, 


(A) the completion date in respect of an eligible amount, if any, 
received by the individual in a participation period of the indi- 
vidual that:includes the time of the death, or 


(B) if clause (A) does not apply, October 1, 2000; and 
Subsec. (7) formerly read: 
(7) Where subsec. (6) does not apply — Where 


(a) an individual’s spouse was resident in Canada immediately 
before the death of the individual in a taxation year, 


(b) the spouse and the individual’s legal representatives jointly 
so elect in writing in the individual’s return of income under 
this Part for the year, and 


(c) either 


(i) the spouse or the individual did not receive any eligible 
amount before the death, or 


(ii) the spouse and the individual both received eligible 
amounts before the death and all the completion dates in 
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respect of those amounts were the same or occurred before 
1995, 


the following rules apply: 
(d) subsection (6) does not apply to the individual; 


(e) the spouse shall be deemed to have received an eligible 
amount at the time of the death equal to the amount that would, 
but for this subsection, be determined under subsection (6) in 
respect of the individual; 


(f) for the purpose only of determining whether an amount re- 
ceived after the death is an eligible amount in respect of the’ 
spouse, the spouse shall be deemed to have received all eligible 
amounts in respect of the individual at the times that those 
amounts were received by the individual; and 


(g) the completion date in respect of the eligible amount 
deemed by paragraph (e) to have been received by the spouse 
shall be deemed to be 


(i) where the spouse received an eligible amount before the 
death, the completion date in respect of that amount, 


(ii) where subparagraph (i) does not apply and the indivi- 
dual received an eligible amount before the death, the com- 
pletion date in respect of that amount, and 


(iii) in any other case, October. 1 of the year. 
Subsec. 146.01(7) amended by 1995, c. 3, subsec. 44(12), applicable to 
1994 et seg. Subsec. (7) formerly read: 


(7) Idem — Where an individual’s spouse was resident in Canada 
immediately before the death of the individual in a taxation year and 
the spouse and the individual’s legal representative jointly so elect 
in writing in the individual’s return of income under this Part for the 
year, 


(a) subsection (6) does not apply in respect of the individual; 
and 


(b) except for the purposes of subsections (9) and (10), the 
spouse shall be deemed to have received an eligible amount at 
the time of the individual’s death equal to the amount that 
would, but for this subsection, be determined under subsection 
(6) in respect of the individual. 


Para. 146.01(7)(b) amended by 1994, c. 8, subsec. 19(6), applicable to 
1992 et seq. Para. (b) formerly read: 


(b) except for the purpose of subsection. (9), the spouse shall be 
deemed to have received an eligible amount at the time of the indi- 
vidual’s death equal to the amount that would, but for this subsec- 
tion, be determined under subsection (6) in respect of the individual 


(8) Filing of prescribed form — A prescribed form re- 
ferred to in this section that 1s submitted to an issuer shall 
be filed with the Minister by the issuer not later than 15 
days after the quarts in which, it was submitted to the 
issuer. 


Lion Yara, egisl: 
Reel subsée.” 146. ereyy somnenie to 2002 et seq. 
Technical Notes (December 20, : nag re ected for an 


RRSP withdrawal to qualify as an HB 
must make a written request in prescribed form to the RRSP is- 


suer. The prescribed form for. this purpose i is the T1036, Under 
subsection 146. O1(8), an RRSP. issuer to whom a T1036 is sub- 


mitted must file the form with the Minister of National Revenue 
no later than 15 days after the oe in which it was so 
submitted. 


Subsection 146. 01(8) is weet Rather rte Nae HBP 
withdrawals on a quarterly basis by filing the relevant T1036, 
RRSP issuers will instead be required to report such withdrawals 
on an annual basis using the T4RSP. It is proposed that Part II of 
the Regulations be amended [now done in Reg. carpi — ue ] to 
reflect this new reporting requirement. 


Forms: T1 Sched. 7: RRSP unused contributions, transfers, and HBP or 
LLP activities; T1036: Home buyers’ plan — request to withdraw funds 
from an RRSP. 


(9)-(13) [Repealed] 


thdrawal, the taxpayer 


S. 146.01(9)-(13) 


History: Subsecs. 146.01(9)-(13) repealed by 1995, c. 
applicable to 1994 et seg. The subsecs. formerly read: 


(9) Income inclusion for 1992 — There shall be included in com- 
puting the income for the 1992 taxation year of an individual who 
was resident in Canada at the end of that year an amount equal to 
the lesser of 


3, subsec. 44(13), 


(a) the net premium balance for the year of the individual, and 
(b) the total of 


(i) all eligible amounts received by the individual before 
March 2, 1993, and 
(ii) the lesser of 
(A) the total of all premiums (other than excluded pre- 
miums in respect of the individual) paid by the indivi- 
dual after February 25, 1992 and before March 2, 1993 
under registered retirement savings plans under which 
the individual’s spouse is the annuitant, and 
(B) the amount, if any, by which 
(1) the total of all eligible amounts received before 
March 2, 1993 by the individual’s spouse 
exceeds 
(II) the net premium balance for the year of the in- 
dividual’s spouse. 


(10) Income inclusion for 1993 — There shall be included in com- 
puting the. income for the 1993 taxation year of an individual who 
was resident in Canada at the end of that year an amount equal to 
the lesser of 


(a) the net premium balance for the year of the individual, and 
(b) the total of 


(i) all eligible amounts received after March 1, 
before March 2, 1994 by the individual, and 


(ii) the lesser of 


1993 and 


(A) the total of all premiums (other than excluded pre- 
miums in respect of the individual) paid by the indivi- 
dual after December 2, 1992 and before March 2, 1994 
under registered retirement savings plans under which 
the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which 


(1) the total of all eligible amounts received after 
March 1, 1993 and before March 2, 1994 by the 
individual’s spouse 


exceeds 


(II) the net premium balance for the year of the in- 
dividual’s spouse. 


(11) Net premium balance for 1992 — For the purpose of subsec- 
tion (9), the net premium balance for the 1992 taxation year of an 
individual is the amount, if any, by which 


(a) the total of all premiums (other than excluded premiums in 
respect of the individual) paid by the individual after February 
25, 1992 and before March 2, 1993 under registered retirement 
savings plans under which the individual or the individual’s 
spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received 
by the individual or the individual’s spouse after February 25, 
1992 and before 1994 and included under subsection 146(8) or 
(8.3) in computing the individual’s income for the 1992 or 1993 
taxation year (other than an amount in respect of which an 
amount is deductible under paragraph 146(8.6)(b) in computing 
the income of the individual or in respect of premiums paid by 
the individual after March 1, 1993), 


(12) Net premium balance for 1993 — For the purpose of subsec- 
tion (10), the net premium balance for the 1993 taxation year of an 
individual is the amount, if any, by which 


(a) the total of all premiums (other than excluded premiums in 
respect of the individual) paid by the individual after December 
2, 1992 and before March 2, 1994 under registered retirement 
savings plans under which the individual or the individual’s 
spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received 
by the individual or the individual’s spouse after December 2, 
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1992 and before 1995 and included under subsection 146(8) or 
(8.3) in computing the individual’s income for the 1992, 1993 
or 1994 taxation year (other than an amount in respect of which 
an amount is deductible under paragraph 146(8.6)(b) in com- 
puting the income of the individual or in respect of premiums 
paid by the individual after March 1, 1994). 


(13) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments of tax, interest and penalties shall be made as are 
necessary to give effect to subsections (9) and (10). 


Subsecs. 146.01(9)-(13) substituted for subsecs. 146.01(9)-(11) by 1994, 
c. 8, subsec. 19(7), applicable to 1992 et seg. Those subsecs. formerly 
read: 


(9) Income inclusion — There shall be included in computing the 
income for the 1992 taxation year of an individual who was resident 
in Canada at the end of that year an amount equal to the lesser of 


(a) the net premium balance of the individual, and 
(b) the total of 


(i) all amounts each of which is an eligible amount received 
in 1992 or 1993 by the individual, and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded pre- 
miums in respect of the individual) paid by the indivi- 
dual after February 25, 1992 and before March 2, 1993 
under registered retirement savings plans under which 
the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which 


(1) the total of all amounts each of which is an eli- 
gible amount received in 1992 or 1993 by the indi- 
vidual’s spouse 


exceeds 


(II) the net premium balance of the individual’s 
spouse. 


(10) Net premium balance — For the purposes of subsection (9), 
the net premium balance of an individual is the amount, if any, by 
which 


(a) the total of all premiums (other than excluded premiums in 
respect of the individual) paid by the individual after February 
25, 1992 and before March 2, 1993 under registered retirement 
savings plans under which the individual or the individual’s 
spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received 
by the individual or the individual’s spouse after February 25, 
1992 and before 1994 and included under subsection 146(8) or 
(8.3) in computing the individual’s income for the 1992 or 1993 
taxation year (other than an. amount in respect of which, an 
amount is deductible under paragraph 146(8.6)(b) in computing 
the income of the individual or in respect of premiums paid by 
the individual after March 1, 1993). 


(11) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments of tax, interest and penalties shall be made as are 
necessary to give effect to amounts included in income under sub- 
section (9). 


History [s. 146.01]: S. 146.01 added by 1994, c. 7, Sch. VIII (1993, c. 
24), s. 83, applicable to 1992 et seqg.; and in applying s. 146.01 before 
1993, subsec. (1) shall be read as if it included the following definition: 


“spouse” has the meaning assigned by subsection 146(1.1). 


Definitions [s. 146.01]: “amount” — 248(1); “annuitant” — 146(1), 
146.01(1); “arm’s length” — 251(1); “benefit” — 146(1), 146.01(1); “‘cal- 
endar year” — Interpretation Act 37(1)(a); “Canada” — 255; “common- 
law partner”, “common-law partnership” — 248(1); “completion date’”” — 
146.01(1); “corporation” — 248(1), Interpretation ‘Act 35(1); “deferred 
profit sharing plan” — 147(1), 248(1); “designated withdrawal’? — 
146.01(1); “eligible amount”, “excluded premium”, “excluded with- 
drawal” 146.01(1); “‘filing-due date” — 150(1), 248(1); “HBP bal- 
ance” — 146.01(1); “have an owner-occupied home” — 146.01(2)(a.1); 
“individual” — 248(1); “issuer” — 146(1), 146.01(1); “legal representa- 
tive”, “Minister” — 248(1); “net premium balance” 146.01(11), (12); 
“owner-occupied home” — 146.01(2)(a.1); “participation period” — 
146.01(1); “person” — 248(1); “premium” — 146(1), 146.01(1); “pre- 
scribed”, “property” — 248(1); “qualifying home”, “quarter” — 
146.01(1); “registered pension plan” — 248(1); “registered retirement in- 
come fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
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146(1), 248(1); “regular eligible amount” — 146.01(1); “related”? — 
251(2)-(6); “resident”, “resident in Canada” — 250; “retirement savings 
plan” — 146(1), 248(1); “share” — 248(1); “specified disabled person” — 
146.01(1); “‘spouse” — 252(3); . “supplemental eligible amount” — 
146.01(1); “taxation year” — 128(2)(d), 249; “writing” — Interpretation 
Act 35(1); “written” — Interpretation Act 35(1)“writing”. 


Lifelong Learning Plan 


146.02 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“annuitant” has the meaning assigned by subsection 
146(1). 


“benefit”? has the meaning assigned by subsection 146(1). 


“eligible amount” of an individual means a particular 
amount received at a particular time in a calendar year by 
the individual as a benefit out of or under a registered re- 
tirement savings plan if 


(a) the particular amount is received after 1998 pursu- 
ant to the individual’s written request in a prescribed 
form; 


(b) in respect of the particular amount, the individual 
designates in the form a person (in this definition re- 
ferred to as the “designated person”) who is the indivi- 
dual or the individual’s spouse or common-law 
partner; 


(c) the total of the particular amount and all other eli- 


gible amounts received by the individual at or before 
the particular time and in the year does not exceed 
$10,000; 


(d) the total of the particular amount and all other eli- 
gible amounts received by the individual at or before 
the particular time (other than amounts received in 
participation periods of the individual that ended 
before the year) does not exceed $20,000; 


(e) the individual did not receive an eligible amount at 
or before the particular time in respect of which some- 
one other than the designated person was designated 
(other than an amount received in a participation. pe- 
riod of the individual that ended before the year); 


(f) the designated person 


(1) is enrolled at the particular timé as a full-time 
student in a qualifying educational program, or 


(ii) has received written notification before the par- 
ticular time that the designated person is absolutely 
or contingently entitled to enrol before March of 
the following year as a full-time student in a quali- 
fying educational program; 

(g) the individual is resident in Canada throughout the 


period that begins at the particular time and ends im- 
mediately before the earlier of 


(i) the beginning of the following year, and 
(ii) the time of the individual’s death; 


(h) except where the individual dies after the particular 
time and before April of the following year, the desig- 
nated person is enrolled as a full-time student in a 
qualifying educational program after the particular 
time and before March of the following year and 


(i) the designated person completes the program 
before April of the following year, 


(11) the designated person does not withdraw from 
the program before April of the following year, or 
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(i11) less than 75% of the tuition paid, after the be- 
ginning of the year and before April of the follow- 
ing year, in respect of the designated person and 
the program is refundable; and 


(i) if an eligible amount was received by the individual 
before the year, the particular time is neither 


(i) in the individual’s repayment period for the in- 
dividual’s participation period that includes the 
particular time, nor 


(ii) after January (or a later month where the Min- 
ister so permits) of the fifth calendar year of that 
participation period. 
Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)Giv) — Amount with- 
drawn within 90 days under LLP ineligible for RRSP contribution; 
146.01(2) — Interpretation; 146.02(3), (4)— Repayment of eligible 
amounts to RRSP. 


History: Para. (b) of the definition “eligible amount” in subsec. 146.02(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seqg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Regulations: 214(1) (information return). 


Forms: RC96: LLP — request to withdraw funds from an RRSP; 
RC4112: Lifelong learning plan [guide]. 


“excluded premium” of an individual means a premium 
that 


(a) was designated by the individual for the purpose of 
paragraph 60(j), (G.1) or (1) or subsection 146.01(3); 


(b) was a repayment to which paragraph (b) of the def- 
inition “excluded withdrawal” in subsection 146.01(1) 
applies; 

(c) was an amount transferred directly from a regis- 
tered retirement savings plan, registered pension plan, 
registered retirement income fund, deferred profit 
sharing plan or a provincial pension plan prescribed 
for the purpose of paragraph 60(v); or 

(d) was deductible under subsection 146(6.1) in com- 
puting the individual’s income for any taxation year. 


“excluded withdrawal” of an individual means 
(a) an eligible amount received by the individual; or 


(b) a particular amount (other than an eligible amount) 
received while the individual was resident in Canada 
and in a calendar year if 


(i) the particular amount would be an eligible 
amount of the individual if the definition “eligible 
amount” were read without reference to paragraphs 
(g) and (h) of that definition, 


(ii) a payment (other than an excluded premium) 
equal to the particular amount is paid by the indivi- 
dual under a retirement savings plan that is, at the 
end of the taxation year of payment, a registered 
retirement savings plan under which the individual 
is the annuitant, 


(iii) the payment is made before the particular time 
that is, 
(A) if the individual was not resident in Canada 
at the time the individual filed a return of in- 
come for the taxation year in which the particu- 
lar amount was received, the earlier of 
(I) the end of the following calendar year, 
and 
(11) the time at which the individual filed the 
return, and 
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(B) in any other case, the end of the following 
calendar year, and 


(iv) the payment (and no other payment) is desig- 
nated under this subparagraph as a repayment of 
the particular amount in prescribed form filed with 
the Minister on or before the particular time (or 
before such later time as is acceptable to the 
Minister). 

Related Provisions: 146(1)“premium” — Definition excludes repay- 


ment described in para. (b); 146(8) — LLP withdrawal not to be included 
in income. 


‘full-time student” in a taxation year includes an indivi- 
dual to whom subsection 118.6(3) applies for the purpose 
of computing tax payable under this Part for the year or 
the following taxation year. 


“LLP balance” of an individual at any time means the 
amount, if any, by which the total of all eligible amounts 
received by the individual at or before that time exceeds 
the total of 


(a) all amounts designated under subsection (3) by the 
individual for taxation years that ended before that 
time, and 


(b) all amounts each of which is included under sub- 
section (4) or (5) in computing the individual’s income 
for a taxation year that ended before that time. 


Related Provisions: 150(1.1)(b)(iv) — Individual with LLP balance 
must file tax return. 


‘“‘participation period” of an individual means each 
period 


(a) that begins at the beginning of a calendar year 


(i) in which the individual receives an eligible 
amount, and 


(11) at the beginning of which the individual’s LLP 
balance is nil; and 


(b) that ends immediately before the beginning of the 
first subsequent calendar year at the beginning of 
which the individual’s LLP balance is nil. 


“premium” has the meaning assigned by subsection 
146(1). 


“qualifying educational program” means a qualifying 
educational program (as defined in subsection 118.6(1)) 
at a designated educational institution (as defined in sub- 
section 118.6(1)), except that the definition “qualifying 
educational program” in subsection 118.6(1) shall be read 


(a) without reference to paragraphs (a) and (b) of that 
definition; and 


(b) as if the expression “3 consecutive weeks” were “3 
consecutive months”. 


“repayment period” of an individual for a participation 
period of the individual in respect of a person designated 
under paragraph (b) of the definition “eligible amount” 
means the period, if any, within the participation period 


(a) that begins 


(i) at the beginning of the third calendar year 
within the participation period, if the person would 
not be entitled to claim an amount under subsection 
118.6(2) in respect of at least three months in each 
of the second and third calendar years within the 
participation period, if that subsection were read 
without reference to paragraph (b) of the descrip- 
tion of B in that subsection, 
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(ii) at the beginning of the fourth calendar year 
within the participation period, if subparagraph (i) 
does not apply and the person would not be entitled 
to claim an amount under subsection 118.6(2) in 
respect of at least three months in each of the third 
and fourth calendar years within the participation 
period, if that subsection were read without refer- 
ence to paragraph (b) of the description of B in that 
subsection, 


(iii) at the beginning of the fifth calendar year 
within the participation period, if subparagraphs (i) 
and (ii) do not apply and the person would not be 
entitled to claim an amount under subsection 
118.6(2) in respect of at least three months in each 
of the fourth and fifth calendar years within that 
period, if that subsection were read without refer- 
ence to paragraph (b) of the description of B in that 
subsection, and | 


(iv) in any other case, at the beginning of the sixth 
calendar year within the participation period; and 


(b) that ends at the end of the participation period. 


Forms: RC96: LLP —request to withdraw funds from an + RRSP; 
RC4112: Lifelong learning plan [guide]. 


(2) Rule of application — For the purpose of the defi- 
nition “eligible amount” in subsection (1), a particular 
person is deemed to be the only person in respect of 
whom a particular amount was designated under para- 
graph (b) of that definition if 


(a) an individual received the particular amount; 


(b) the individual files a prescribed form with the Min- 
ister in which the particular person is specified in con- 
nection with the receipt of the particular amount; 


(c) the particular amount would be an eligible amount 
of the individual if 


(i) that definition were read without reference to 
paragraphs (b) and (e) of that definition, and 


(ii) each reference in the portion of that definition 
after paragraph (d) to “designated person’ were 
read as “individual” or “individual’s spouse or 
common-law partner”; and | 


(d) the Minister so permits. 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount with- 
drawn within 90 days under LLP ineligible for RRSP contribution. 


History: Subpara. 146.02(2)(c)(ii) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional, rules repro- 
duced in the History to 248(1)“common-law partner”. 


Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(3) Repayment of eligible amount — An individual 
may designate a single amount for a taxation year in pre- 
scribed form filed with the individual’s return of income 
for the year if the amount does not exceed the lesser of 


(a) the total of all amounts (other than excluded premi- 
ums, repayments to which paragraph (b) of the defini- 
tion “excluded withdrawal” in subsection (1) applies 
and amounts paid by the individual in the first 60 days 
of the year that can reasonably be considered to have 
been deducted in computing the individual’s income, 
or designated under this subsection, for the preceding 
taxation year) paid by the individual in the year or 
within 60 days after the end of the year under a retire- 
ment savings plan that is at the end of the, year or the 
following taxation year a registered retirement savings 
plan under which the individual is the annuitant, and 
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(b) the individual’s LLP balance at the end of the year. 
Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(4) If portion of eligible amount not, repaid — 
There shall be included in computing an individual’s in- 
come for a particular taxation year that begins after 2000 
the amount determined by the formula 


(A -—B=C)/(10=D)} = 
where 
A As 
(a) nil, if 


(i) the individual died or ceased to be resident 
in Canada in the particular year, or 


(ii) the beginning of the particular year is not 
included in a repay pet period of the indivi- 
dual, and 


(b) in any other case, the total of. all, eligible 
amounts received by the individual in preceding 
taxation years (other than taxation years in partici- 
pation periods of the individual that ended before 
the particular year); 


(a) nil, if the particular year is the first taxation 
year in a repayment period of the individual, and 


(b) in any other case, the total of all amounts desig- 
nated under subsection (3) by the individual for 
preceding taxation years (other than taxation years 
in participation periods of the individual that ended 
before the particular year); 


C is the total of all amounts each of which is included 
under this subsection or subsection (5) in computing 
the individual’s income for a preceding taxation year 
(other than a taxation year included in a participation 
period of the individual that ended before the particu- 
lar year); 


D is the lesser of nine and the number of taxation years 
of the individual that end in the period that 


__ (a) begins at the beginning of the individual’s last 
. repayment period that began at.or before the begin- 
ning of the particular year, and 


(b) ends at the beginning of the particular year; and 


(a) if the particular year is the first taxation year 
within a repayment period of the individual, the to- 
‘tal of the amount designated under subsection (3) 
by the individual for the particular year and all 
amounts so designated for preceding taxation years 
(other than taxation years in participation periods 
of the individual that ended before the particular 
year), and 


(b) in any other case, the amount designated under 
subsection (3) by the individual for the particular 
year. 


Related Provisions: 56(1)(h.1) — Inclusion in income; 257 — Formula 
cannot calculate to less than zero. 


Forms: RC4112: Lifelong learning plan [guide]. 
(5) Ceasing residence in Canada — If at any time in 


a taxation year an individual ceases to be resident in Can- 
ada, there shall be included in computing the individual’s 
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income for the period in the year during which the indivi- 
dual was resident in Canada the amount, if any, by which 


(a) the total of all amounts each of which is an eligible 
amount received by the individual in the year or a pre- 
ceding taxation year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the 
individual in respect of amounts paid not later than 60 
days after that time and before the individual files a 
return of income for the year, and 


(c) all amounts included under subsection (4) or this 
subsection in computing the individual’s income for 
preceding taxation years. 


Related Provisions: 56(1)(h.2) — LLP — income 
128.1(4) — Ceasing residence in Canada. 


inclusion; 


(6) Death of individual — If an individual. dies at any 
time in a taxation year, there shall be included in comput- 
ing the individual’s income for the year the amount, if 
any, by which 
(a) the individual’s LLP balance immediately before 
that time 


exceeds 


(b) the amount designated under subsection (3) by the 
individual for the year. 
Related Provisions: 56(1)(h.2) — LLP — income inclusion; 70(5) — 


Effect of death; 146.01(7) — Optional transfer of repayment obligation to 
spouse. 


(7) Exception — If a spouse or common-law partner of 
an individual was resident in Canada immediately before 
the individual’s death at a particular time in a taxation 
year and the spouse or common-law partner and the indi- 
vidual’s legal representatives jointly so elect in writing in 
the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual; 


(b) the spouse or common-law partner is deemed to 
have received a particular eligible amount at the par- 
ticular time equal to the amount that, but for this sub- 
section, would be determined under subsection (6) in 
respect of the individual; 


(c) subject to paragraph (d), for the purpose of apply- 
ing this section after the particular time, the spouse or 
common-law partner is deemed to be the person desig- 
nated under paragraph (b) of the definition “eligible 
amount” in subsection (1) in respect of the particular 
amount; and 


(d) where the spouse or common-law partner received 
an eligible amount before the particular time in the 
spouse’s or common-law partner’s participation period 
that included the particular time and the particular in- 
dividual designated under paragraph (b) of the defini- 
tion “eligible amount” in subsection (1) in respect of 
that eligible amount was not the spouse or common- 
law partner, for the purpose of applying this section 
after the particular time the particular individual is 
deemed to be the person designated under that. para- 
graph in respect of the particular amount. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing of election or 
revocation. 


History: Subsec. 146.02(7) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, and by 2000, c. 12, 
Sch. 2, s. 7, to replace “spouse’s”’with “spouse’s or common-law part- 
ner’s”, applicable to 2001 et seqg., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


S. 146.02 


History [s. 146.02]: S. 146.02 added by 1999, c. 22, s. 61, applicable 
after 1998. 


Definitions [s. 146.02]: “amount” — 248(1); “annuitant”, “benefit” — 
146(1), 146.01(1); “Canada” — 255, Interpretation Act 35(1); ““common- 
law partner” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); 
“eligible amount”, “excluded premium”, “excluded withdrawal’, “full- 
time student” — 146.02(1); “individual”, “legal representative”, “Min- 
ister” — 248(1); “LLP balance” — 146.02(1): “month” — Interpretation 
Act 35(1); “participation period” — 146.02(1); “person” — 248(1); “pre- 
mium” — 146(1), 146.02(1); “prescribed”, “registered pension plan’ — 
248(1); “qualifying educational program” — 146.02(1); “registered retire- 
ment income fund” — 146.3(1), 248(1); “registered retirement savings 


plan” — 146(1), 248(1); “repayment period” — 146.02(1); “resident in 
Canada” — 250; “retirement savings plan” — 146(1), 248(1); “revoca- 
ble” — 146.1(2.1); “taxation year” — 249; “written” — Interpretation Act 


35(1)“writing”’. 


Forms: RC96: LLP — request to withdraw funds from an RRSP; 
RC4112: Lifelong learning plan [guide]. 


Rt eaaal lle meee Savings Plans 
t— on Savings earning — 


ry as EeaGaional ‘Assistance Pay- 


on a full-time basis | in a ie 


1 the beneficiary does not pursue Abc eecncer tea 
_ the CESG is returned to the government. The subscriber may 
generally transfer the investment income in the RESP to his 
or her registered retirement ‘savings plan (RRSP), if RRSP 
contribution room is available. Otherwise, the investment in- 
come may be paid to the subscriber and included in the sub- 
scriber’s income. This amount is also subject to a 20% addi- 
tional tax. 


An RESP must be terminated aby the end of the year that in- 
cludes the 25th anniversary of the opening of the plan. 
Canada Learning Bond 

Budget 2004 proposes to introduce, effective January 1, 2004, a 


new Canada Learning Bond (CLB) to provide a source of educa- 
tion savings for children in low-income families. 


Each child born on or after January 1, 2004 will be eligible for a 
CLB in each year that the child’s family is entitled to the Na- 


. 
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tional Child Benefit (NCB) supplement, up to and including the 
year in which the child turns 15 years of age. 


* An initial CLB of $500 will be provided for the first year of 
entitlement for the NCB supplement which could be any year 
from the year of birth up to and including the year in which 
the child turns 15 years of age. 


* Any subsequent CLB will be in the amount of $100, and will 
be provided in respect of a child for each year in which the 
family is entitled to the NCB supplement up to and including 
the year in which the child turns 15 years of age. 


A child in a low income family can receive CLB payments total- 
ling up to $2,000, which — with a 3.5% real rate of return — 
could be worth up to $3,000 by age 18. 


Illustrative Examples 


Mathieu is born in 2004 and is entitled to a $500 CLB at birth 
because his parents received the NCB supplement for that 
year. His parents continue to receive the NCB supplement for 
each year up to and including the year in which he reaches 15 
years of age. This generates an entitlement to a $100 CLB for 
each of those years, and these funds are invested as they be- 
come available in Mathieu’s RESP. Mathieu’s RESP hold- 
ings earn an annual average real rate of return of 3.5%. By 
the time Mathieu is ready to begin post-secondary education 
at age 18, the CLB will have grown to $3,000 (in 2004 dol- 
lars) in the RESP to help fund his post-secondary education. 


Jennifer is also born in 2004. Her parents have family income 
above the NCB supplement range (greater than $35,000) in 
most years. However, they receive the NCB supplement for 
three years, when Jennifer is 4, 5 and 6 years of age. She is 
entitled to a first CLB of $500 at age 4, and an additional 
$100 CLB in each of the following two years. This $700 of 
CLB is invested in an RESP for her. When she is ready to 
begin full-time post-secondary education at age 18, the CLB 
will have grown to $1,120 (in 2004 dollars) in the RESP to 
help pay for post-secondary education costs. 


The NCB supplement i is paid on a 12-month benefit year nee 
beginning in July based on family net income for the preceding 
tax year. 


While no separate application will be required for the CLB, eligi- 
bility will be linked to entitlement for the NCB supplement, 
which is a component of the Canada Child Tax Benefit. It will be 
essential, therefore, that application be made for the Canada 
Child Tax Benefit in order for the child to be entitled to the CLB. 
Children for whom a Children’s Special Allowance is paid will 
also be eligible for the CLB. 


Entitlement to the CLB will be determined at the time of the first 
monthly payment of the NCB supplement in a benefit year in 
respect of a child. There will be only one CLB for a child in any 
particular benefit year. The CLB will be payable into an RESP of 
which the child is a beneficiary. While any person can subscribe 
to an RESP for the benefit of a child, only the primary caregiver 
for a child will be allowed to authorize the transfer of the CLB 
into an RESP for the benefit of the child. For purposes of the 
CLB, the primary caregiver in a particular year will generally be 
the person receiving the NCB supplement which generated enti- 
tlement for the CLB. 


An additional $25 will be paid into the RESP to which the initial 
CLB of $500 is deposited in recognition of one-time incidental 
expenses that may be associated with opening the RESP account. 
As at present, the Social Insurance Number of each beneficiary 
must be made available to the RESP provider before an RESP 
can be established. 


The CLB will be administered by the Department of Human Re- 
sources and Skills Development (HRSD). HRSD will keep track 
of CLB entitlements as they accumulate and record payments 
made for each child. A CLB in respect of a child can be trans- 
ferred to an RESP at the request of a primary caregiver at any 
time before the child reaches 18 years of age. No interest will be 
paid on CLB entitlements that have not been transferred to an 
RESP — once in the RESP, the deposits will grow in accordance 
with the plan. If a CLB in respect of a child has not been trans- 
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ferred to an RESP by the time the child reaches 18 years of age, 
the child will have up to three years to open an RESP to hold the 
bond. In this case, the child will be both subscriber and benefici- 
ary of the RESP. Once a child turns 21 years of age, any CLB in 
respect of the child which has not been transferred to an ga 
will be forfeited. 


The CLB will not be taken into account in Jaligliiind eae and 
lifetime RESP or CESG contribution limits. No CESG will be 
paid on CLB amounts placed in an RESP. — 


A specific portion of each Educational Assistance Eevee. will 
be considered to be attributable to the Canada Learning Bond. As 
at present, the full amount of the Educational Assistance Pay- 
ment is subject to tax in the hands of the student. Conditions gov- 
erning the use and repayment of the CLB will generally be the 
same as those applying to the CESG. However, CLB entitle- 
ments are allocated to a specific child and, unlike the CESG, can- 
not be shared with other et ade in a Ee plan or group 
plan. 


While it is eripeses that the CLB be ef fective starting January 1, 
2004, the first payment of the CLB will be made after Royal As- 
sent to the enabling legislation and once delivery systems are put 
in place. Therefore, it is not expected that vines eecanens will be 
made before January 2005, 


HRSD and the RESP industry will Work bene to put in place, 
as soon as possible, the administrative pial slatted needed to 
implement this program. 


[Table A9.1 in the Budget Supplenenten! Information estimates 


that the Canada Learning Bond proposal will cost $85 million in 
2004-05 and $85 million i in 2005- 06 - — —ed.] oink: 


Canada Education Savings Grant 


The budget proposes changes to ‘the CESG vaste rate for 
contributions made to RESPs by low-and middle-income fami- 
lies on or after January 1, 2003. Where a child who i is under 18 
years of age throughout a year is the beneficiary of an RESP, the 
first $500 contributed to the RESP in the year will attract: 


* A 40% CESG matching rate, if the child’s family has qualify- 
ing net income in respect of the year of $35,000 or less. 


° A 30% CESG matching rate, if the child’s family has qualify- 
ing net income in respect of the seas Brent than Poe 000 but 
not exceeding $70,000. 


All other contributions eligible for the CESG will continue to 
qualify for the 20% matching rate. The $35,000 and $70,000 
thresholds are in 2004 dollars and will be indexed to inflation for 
2005 when this program comes into effect, and for ee 
taxation years. 


For purposes es determining the CESG wctatiing rates sifor a cal- 
endar year, qualifying net income in respect of the year will gen- 
erally be defined as the family net income used to determine eli- 
gibility for the Canada Child Tax Benefit with respect to the 
child in January of that calendar year. This will be family net 
income for the second preceding calendar year. 


To avoid additional administrative complexity and to encourage 
regular contributions to an RESP, the enhanced matching rates 
will apply to maximum contributions of $500 for a child in any 
given year — that is, there is no carry-forward of wy hiei access 
to the enhanced CESG. : . 


At present, the maximum annual CESG contribution room that 
any child can earn in a year is $2,000. The maximum CESG pay- 
able in respect of a year is $400. The maximum CESG contribu- 
tion room will stay at $2,000. The maximum CESG payable in 
respect of a year, as well as the lifetime CESG limit for a child, 
will be increased to accommodate the enhanced matching rates, 
effective for 2005. A parent of a low-income family contributing 
$2,000 in a year could receive a CESG totalling $500 — that is, 
40% on the first $500 ($200) and 20 per cent on the remaining 
$1,500 ($300). 


Currently, where a child has accumulated sufficient unused 
CESG contribution room, subscribers may contribute up to 
$4,000 to the child’s RESP in a year and will receive a CESG of 
$800 (that is, 20% of $4,000). As a result of the enhanced CESG 
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matching rates on the first $500 of RESP contributions in a year, 
qualifying subscribers contributing $4,000 in a year to catch up 
on unused CESG contribution room for the child of a low-in- 
come family may now receive a CESG of up to $900 in a year — 
that is, 40% on the first $500 O20) and 20 per cent on the re- 
maining $3,500 ($700). 


Parents, grandparents and other individuals may. en tatalihish 
RESPs for a child. Their contributions will generally attract the 
CESG, subject to the child’s annual and lifetime CESG and 
RESP contribution limits. Their contributions may also be eligi- 
ble for the enhanced CESG matching rates. However, where the 
RESP subscriber is not the primary caregiver (or his or her 
spouse or common-law partner), consent of the primary caregiver 
will be required before the enhanced CESG rate will be paid on 
contributions made by such subscribers. Unless consent is ob- 
tained, the CESG matching rate on eligible contributions will be 
20%. In all cases, the provision which limits the enhanced CESG 
matching rate to the first $500 contributed each year will apply 
jointly to all RESPs of which the child is the beneficiary. 


It would not be appropriate to allow subscribers to withdraw ex- 
isting RESP contributions and re-contribute them in order that 
their beneficiaries obtain a higher CESG matching rate. To pre- 
vent this, special rules will apply to withdrawals after March 22, 
2004 for non-educational purposes of contributions which previ- 
ously qualified for the CESG. Where such withdrawals occur, a 
20 per cent CESG matching rate will apply to all eligible contri- 
butions made to any RESP in respect of those beneficiaries until 
the total level of contributions to RESPs for those beneficiaries 
returns to the level previously attained. 


Educational Assistance Payments will be apportioned benwben 
the CLB, the CESG and the investment income earned in the 
RESP. As at present, all Educational Assistance Payments will 
be subject to tax in the hands of the student. 


While it is proposed that these measures be effective starting Jan- 
uary 1, 2005, the first payment of the enhanced CESG will be 
made after Royal Assent is obtained for the enabling bepeauen 
and once delivery systems are put in place. — 


Additional proposed rules relating to the CLB and Ch dingee 
CESG will be developed over the coming months. Further details 
will be released at a later date. 


Some provinces may pursue the development and implementa- 
tion-of education savings incentive programs that are similar to 
the Canada Learning Bond or Canada Education Savings Grant 
programs. The Government is willing to explore with provinces 
the possibility of collaborating on the delivery of provincial pro- 
grams consistent with those provided federally and of putting 
into effect administrative agreements to do so. 


[Table A9.1 in the Budget Supplementary Information estimates 
that the Canada Education Savings Grant proposal will cost $20 
million in 2004-05 and $80 million in 2005-06 — ed.] 


146.1 (1) Definitions — In this section, 
Related Provisions: 204.9(1.1) — Application of subsec. 146.1(1). 


“accumulated income payment’ under an education 
savings plan means any amount paid out of the plan, other 
than a payment described in any of paragraphs (a) and (c) 
to (e) of the definition “trust”, to the extent that the 
amount so paid exceeds the fair market value of any con- 
sideration given to the plan for the payment of the 
amount; 
Related Provisions: 146.1(2)(d.1) — Limitations on accumulated in- 
come payments; 146.1(7.1) — Accumulated income payments included in 
recipient’s income; 153(1)(t) — Withholding of tax at source from pay- 
ments; 204.94 — Tax on accumulated income payments not transferred to 
RRSP. 
History: The definition “accumulated income payment” in  subsec. 
146.1(1) amended by 1999, c. 22, subsec. 62(1), applicable after 1997. It 
formerly read: 
“accumulated income payment” under an education savings plan 
means any amount paid out of the plan, other than a payment de- 
scribed in any of paragraphs (a), (c), (d) and (e) of the definition 


S. 146.1(1) edu 


“trust”, to the extent that the amount so paid exceeds the fair market 
value of any consideration given to the plan for the payment of the 
amount; 


The definition “accumulated income payment” added to subsec. 146.1(1) 
by 1998, c. 19, subsec. 38(4), applicable after 1997. 


Regulations: 103(4), 103(6)(g), 103(8) 
200(2)G) (information return). 


(withholding at source); 


‘beneficiary’, in respect of an education savings plan, 
means a person, designated by a subscriber, to whom or 
on whose behalf an educational assistance payment under 
the plan is agreed to be paid if the person qualifies under 
the plan; 

Related Provisions: 
beneficiaries. 


146.1(2)G) — Restrictions on who can be 


“contribution” into an education savings plan does not 
include an amount paid into the plan by the Minister of 
Human Resources Development under Part III.1 of the 
Department of Human Resources Development Act; 
History: The definition “contribution” added to subsec. 146.1(1) by 1999, 
c. 22, subsec. 62(3), applicable after 1997. 


“education savings plan” means a contract made at any 
time between 


(a) either 
(1) one individual (other than a trust), or 


(i1) an individual (other than a trust) and the spouse 
or common-law partner of the individual, and 


(b) a person or organization (in this section referred to 
as a “promoter’’) 


under which the promoter agrees to pay or to cause to be 
paid educational assistance payments to or for one or 
more beneficiaries; 


Proposed Amendment — RESPs as trusts 


Department of Finance news release, July 20, 1999: 
Technical Change Announced for Registered Education Savings 
Plans 


Finance Minister Paul Martin today announced that he will pro- 
pose changes to the Income Tax Act to accommodate a common 
industry practice concerning registered education savings plans 
(RESPs). 


Under the current legislative framework, an RESP must be struc- 
tured as a contractual arrangement. However, over the years 
many RESPs have been structured as trust arrangements. 


The proposed changes will allow Canadian trust companies to 
issue RESPs structured as trust arrangements. This will accom- 
modate a long-standing industry practice and recognize that a 
trust arrangement is an appropriate vehicle in which to allow 
Canadians to save for their children’s education. 


The Minister indicated that draft legislation to implement this 
proposal will be released at the earliest opportunity. 


For further information: Dave Wurtele, Tax Legislation Division, 
(613) 992-4390; Jean-Michel Catta, Public Affairs and Opera- 
tions Division, (613) 996-8080 


History: Subpara. (a)(ii) of the definition “education savings plan” in 
subsec. 146.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seg., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The definition “education savings plan” in subsec. 146.1(1) amended by 
1998, c. 19, subsec. 38(2), applicable to contracts made after 1997. The 
definition formerly read: 
“education savings plan” means a contract entered into at any time 
between an individual (in this section referred to as a “subscriber’’) 
and a person or organization (in this section referred to as a “pro- 
moter”) under which, in consideration of payment by the subscriber 
of any periodic or other amount as consideration under the contract, 
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the promoter agrees to pay or to cause to be paid to or for a benefi- 
ciary educational assistance payments; 


“educational assistance payment” means any amount, 
other than a refund of payments, paid out of an education 
savings plan to or for an individual to assist the individual 
to further the individual’s education at a post-secondary 
school level; 

Related Provisions: 146.1(2)(g), (g.1) — Limitations on educational 
assistance payments; 146.1(7)— Educational assistance payments in- 


cluded in income; 153(1)(t) — Withholding of tax at source from pay- 
ments; 212(1)(r) — Tax on educational assistance payments. 


History: The definition “educational assistance paymen” in subsec. 
146.1(1) amended by 1998, c. 19, subsec. 38(2), applicable after 1997. 
The definition formerly read: 


“educational assistance payment” means any amount, other than a 
refund of payments, paid or payable under an education savings 
plan to or for a beneficiary to assist the beneficiary to further the 
beneficiary’s education at the post-secondary school level; 


Regulations: 200(2)(j) (information return). 


‘post-secondary educational institution’? means 


(a) an educational institution in Canada that is. de- 
scribed in paragraph (a) of the definition “designated 
educational institution” in subsection 118.6(1), or 


(b) an educational institution outside Canada that is a 
university, college or other educational institution that 
provides courses at a post-secondary school level at 
which a beneficiary was enrolled in a course of not 
less than 13 consecutive weeks; 
History: The definition “post-secondary education institution” (formerly 
146.1(1)(c.1) before consolidation in R.S.C. 1985 (Sth Supp.)) added by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 118(2), applicable after February 
20, 1990. 


“‘pre-1972 income” — [Repealed] 


History: The definition “pre-1972 income” in subsec. 146.1(1) repealed 
by 1998, c. 19, subsec. 38(1), applicable after 1997. The definition for- 
merly read: 


“pre-1972 income” means the total of all amounts each of which is 
the income (within the meaning of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read in its application 
to the particular taxation year) for a taxation year ending before 
1972 of a trust governed by an education savings plan; 


“qualified investment” for a trust governed by a regis- 
tered education savings plan means 


(a) an investment that would be described in any of 
paragraphs (a), (b), (d) and (f) to (h) of the definition 
“qualified investment” in section 204 if the reference 
in that definition to “a trust governed by a deferred 
profit sharing plan or revoked plan” were read as a ref- 
erence to “a trust governed by a registered education 
savings plan”, 

(b) a bond, debenture, note or similar obligation 


(1) issued by a corporation the shares of which are 
listed on a prescribed stock exchange in Canada, or 


(11) issued by an authorized foreign bank and paya- 
ble at a branch in Canada of the bank, 


(c) a contract for an annuity issued by a licensed annu- 
ities provider where 


(i) the trust is the only person who, disregarding 
any subsequent transfer of the contract by the trust, 
is or may become entitled to any annuity payments 
under the contract, and 


(11) the holder of the contract has a right to surren- 
der the contract at any time for an amount that 
would, if reasonable sales and administration 
charges were ignored, approximate the value of 
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funds that could otherwise be applied to fund fu- 
ture periodic payments under the contract, 


(d) an investment that was acquired by the trust before 
October 28, 1998, and 


(e) a prescribed investment; 


Related Provisions: 87(10) — New share issued on amalgamation of 
public corporation deemed listed on prescribed stock exchange; 
132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share ceases to 
be qualified investment due to mutual fund reorganization; 
146.1(2.1)(a) — Acquisition of non-qualified investment makes plan revo- 
cable; 207.1(3)—Tax payable by RESP on_ holding non-qualified 
investments. 


History: Para. (b) of the definition “qualified investment” in subsec. 
146(1.1) amended by 2001, c. 17, s. 140, applicable after June 27, 1999. 
The para. formerly read: 


(b) a bond, debenture, note or similar obligation of a corporation the 
shares of which are listed on a prescribed stock exchange in 
Canada, 


The definition “qualified investment” added to subsec. 146.1(1) by 1999, 
c. 22, subsec. 62(3), applicable after 1997. 

Regulations: 3200 (prescribed stock exchange in Canada); 4900 (pre- 
scribed investment). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


‘“‘qualifying educational program” has the meaning that 
would be assigned by the definition of that expression in 
subsection 118.6(1) if that definition were read without 
reference to paragraph (a); 

History: The definition “qualifying educational program” in subsec. - 
146.1(1) amended by 1997, c. 25, subsec. 42(1), applicable to 1996 et seq. 
It formerly read: 


“qualifying educational program” has the meaning assigned by sub- 
section 118.6(1); 


The definition “qualifying educational program” added to subsec. 146.1(1) 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 118(2), applicable after Febru- 
ary 20, 1990. 


“RESP annual limit” for a year means, 
(a) for 1990 to 1995, $1,500, 
(b) for 1996, $2,000, and 


(c) for 1997 and subsequent years, $4,000; 


Related Provisions: 146.1(2)(k) — Contributions not to exceed RESP 
annual limit; 204.9“excess amount’(a) — Penalty tax on exceeding RESP 
annual limit. 


History: The definition “RESP annual limit” added to subsec. 146.1(1) by 
1998, c. 19, subsec. 38(4), applicable after 1989. 


“refund of payments” at any time under a particular reg- 
istered education savings plan means 


(a) a refund at that time of a contribution that had been 
made at a previous time, if the contribution was made 


(i) otherwise than by way of a transfer from an- 
other registered education savings plan, and 


(11) into the particular plan by or on behalf of a sub- 
scriber under the particular plan, or 


(b) a refund at that time of an amount that was paid at 
a previous time into the particular plan by way of a 
transfer from another registered education savings 
plan, where the amount would have been a refund of 
payments under the other plan if it had been paid at 
the previous time directly to a subscriber under the 
other plan; 

History: The definition “refund of payments” in subsec. 146.1(1) 


amended by 1998, c. 19, subsec. 38(2), applicable to 1997 et seg. The 
definition formerly read: 


“refund of payments” means any amount (not in excess of the total 
of amounts paid by or on behalf of a subscriber under an education 
savings plan) paid or payable to the subscriber, the subscriber’s 
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heirs, executors or assigns as or on account of a refund of amounts 
paid to the plan by or on behalf of the subscriber under the plan; 


“registered education savings plan’? means: 


(a) an education savings plan registered for the pur- 
poses of this Act, or 


(b) a registered education savings plan as it is 
amended from time to time 


but, except for the purposes of subsections (7) and (7.1) 
and Part X.4, a plan ceases to be a registered education 
savings plan immediately after the day as of which its re- 
gistration is revoked under subsection (13); 

Related Provisions: 128.1(10)“excluded right or interest’(a)(iii) — No 
deemed disposition of RESP on emigration; 248(1)“disposition”(f)(vi) — 
Rollover from one trust to another; 248(1)“registered education savings 
plan” — Definition applies to entire Act. 


History: The definition “registered education savings plan” in ‘subsec. 
146.1(1) amended by 1998, c. 19, subsec. 38(2), applicable after 1997. 
The definition formerly read: 


“registered education savings plan” means an education savings 
plan accepted by the Minister for registration for the purposes of 
this Act as complying with the requirements of this section; 


Information Circulars: 93-3R: Registered education savings plans. 


“subscriber” under an education savings plan at any time 
means 


(a) each individual with whom the promoter of the 
plan entered into the plan, 


(b) an individual who has before that time acquired a 
subscriber’s rights under the plan pursuant to a decree, 
order or judgment of a competent tribunal, or under a 
written agreement, relating to a division of property 
between the individual and a subscriber under the plan 
in settlement of rights arising out of, or on the break- 
down of, their marriage or common-law partnership, 
or 


(c) after the death of a subscriber under the plan, any 
other person (including the estate of the subscriber) 
who makes contributions into the plan in respect of a 
beneficiary 


but does not include an individual who, before that time, 
disposed of the individual’s rights as a subscriber under 
the plan in the circumstances described in paragraph (b); 
History: The definition “subscriber” in subsec. 146.1(1) amended by 
2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “marriage or common- 
law partnership”, applicable to 2001 ef seg., in force July 31, 2000. See 
also the transitional rules reproduced in the History to 248(1)“common- 
law partner”. 


The definition “subscriber” added to subsec. 146.1(1) by 1998, c. 19, sub- 
sec. 38(4), applicable to contracts made after 1997. 


“*tax-paid-income” — [Repealed] 


History: The definition “tax-paid-income” in subsec. 146.1(1) repealed 
by 1998, c. 19, subsec. 38(1), applicable after 1997. The definition. for- 
merly read: 


“tax-paid-income” means the amount determined by the formula 


A-(B-C) 
where 


Ais the fair market value on December 31, 1971 of all the pro- 
perty of a trust governed by an education savings plan, 


B _ is the total of all amounts paid to the plan on or before Decem- 
ber 31, 1971 by or on behalf of the subscriber under the plan, 
and 


Cis the total amount of all refunds of payments made under the 
plan on or before December 31, 1971; and 


“trust’’, except in this definition and the definition “edu- 
cation savings plan”, means any person who irrevocably 


S. 146.1(2)(d.1) 


holds property under an education savings plan for any of, 
or any combination of, the following purposes: 


(a) the payment of educational assistance payments, 


(b) the payment after 1997 of accumulated income 
payments, 


(c) the refund of payments, 


(c.1) the repayment of amounts under Part III.1 of the 
Department of Human Resources Development Act, 


(d) the payment to, or to a trust in favour of, desig- 
nated educational institutions in Canada referred to in 
subparagraph (a)(i) of the definition of that expression 
in subsection 118.6(1), or 


(e) the payment to a trust that irrevocably holds pro- 
perty pursuant to a registered education savings plan 
for any of the purposes set out in paragraphs (a) to (d). 


Related Provisions: 104(1)—Reference to trust or estate; 
108(1)‘trust’(a) — “trust” does not include a RESP for certain purposes. 


History: Para. (c.1) added to the definition “trust” in subsec. 146.1(1) by 
1999, c. 22, subsec. 62(2), applicable after 1997. 


The portion of the definition “trust” in subsec. 146.1(1) before para. (c) 
amended by 1998, c. 19, subsec. 38(3), applicable after 1997. The portion 
formerly read: 


“trust”, except in this definition, means any person who irrevocably 
holds. property pursuant to an education savings plan for 


(a) the payment of educational assistance payments, 


(b) the payment of scholarships or other amounts to persons, 
other than a beneficiary, to assist them to further their education 
at the post-secondary school level, 


That portion of the definition of “trust” in subsec. 146.1(1) preceding para. 
(a) amended to substitute “holds property” for “holds property or money”, 
and para. (e) amended to substitute “holds property pursuant to a regis- 
tered education savings plan” for “holds money or property transferred to 
it’, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 118(4), (5), applicable 
after July 13, 1990. 


(2) Conditions for registration — The Minister shall 
not accept for registration for the purposes of this Act any 
education savings plan of a promoter unless, in the Min- 
ister’s opinion, the following conditions are complied 
with: 


(a) the plan provides that the property of any trust gov- 
erned by the plan (after the payment of trustee and ad- 
ministration charges) is irrevocably held for any of the 
purposes described in the definition “trust” in subsec- 
tion (1) by a corporation licensed or otherwise author- 
ized under the laws of Canada or a province to carry 
on in Canada the business of offering to the public its 
services as a trustee; 


(b) at the time of the application by the promoter for 
registration of the plan, there are not fewer than 150 
plans entered into with the promoter each of which 
complied, at the time it was entered into, with all the 
other conditions set out in this subsection, as it read at 
that time; 


(b.1) application for registration of the plan is made by 
the promoter in prescribed form containing prescribed 
information; 


(c) the promoter and all trusts governed by the plan are 
resident in Canada; 


(d) the plan does not allow for any payment before 
1998 to a subscriber, other than a refund of payments, 
unless the subscriber is also the beneficiary under the 
plan; 

(d.1) subject to subsection (2.2), the plan does not al- 
low accumulated income payments under the plan, or 
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the plan allows an accumulated income payment at a 
particular time only if 


(1) the payment is made to, or on behalf of, a per- 
son and not jointly to, or on behalf of, more than 
one person, 


(1i) the particular time is after 1997, 


(ii1) the person is resident in Canada at the particu- 
lar time, 


(iv) either 
(A) the person is a subscriber under the plan at 
the particular time, or 


(B) an individual died at any previous time and 
was a subscriber under the plan immediately 
before death, 


(v) each individual in respect of whom a subscriber 
has made a contribution into the plan 


(A) has before the particular time attained 21 
years of age and is not, at the particular time, 
eligible under the plan to receive an educational 
assistance payment, or 


(B) has died before the particular time, and 
(vi) either 
(A) the particular time is after the 9th year that 


follows the year in which the plan was entered 
into, or 


(B) each individual in respect of whom a sub- 
scriber has made a contribution into the plan 
has died before the particular time and was, or 
was related to, a subscriber under the plan (or 
was the nephew, niece, great nephew or great 
niece of a subscriber under the plan); 


(e) the plan is substantially similar to the type of plan 
described in or annexed to a prospectus filed by the 
promoter with a securities commission in Canada or a 
body performing a similar function in a province; 


(f) in the event that a trust governed by the plan is ter- 
minated, the property held by the trust is required to 
be used for any of the purposes described in the defini- 
tion “trust” in subsection (1); 


(g) the plan does not allow for the payment of educa- 
tional assistance payments before 1997 to an indivi- 
dual unless the individual is, at the time the payment is 
made, a student in full-time attendance at a post-sec- 
ondary educational institution and enrolled in a quali- 
fying educational program at the institution; 


(g.1) the plan does not allow for the payment of an 
educational assistance payment to or for an individual 
at any time after 1996 unless 


(i) either 
(A) the individual is at that time enrolled as a 
full-time student in a qualifying educational 


program at a post-secondary educational institu- 
tion, or 


(B) the individual is at that time enrolled as a 
student in a qualifying educational program at a 
post-secondary educational institution and has 
at that time a mental or physical impairment the 
effects of which on the individual have been 
certified in writing, by a person described in 
paragraph 118.3(1)(a.2) in relation to the indivi- 
dual’s impairment, to be such that the indivi- 
dual cannot reasonably be expected to be en- 
rolled as a full-time student, and 
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(ii) either 
(A) the individual has satisfied the condition set 
out in subparagraph (1) throughout at least 13 
consecutive weeks in the 12-month period that 
ends at that time, or 


(B) the total of the payment and all other educa- 
tional assistance payments made under a regis- 
tered educational savings plan of the promoter 
to or for the individual in the 12-month period 
that ends at that time does not exceed $5,000 or 
such greater amount as the Minister of Human 
Resources Development approves in writing 
with respect to the individual; 


(g.2) the plan does not allow for any contribution into 
the plan, other than a contribution made by or on be- 
half of a subscriber under the plan in respect of a ben- 
eficiary under the plan or a contribution made by way 
of transfer from another registered education savings 


plan; 
Proposed Addition — 146.1(2)(g.3) _ 


(g. 3) the plan provides that an individual is permitted 
to be designated as a beneficiary under the plan, and 
that a contribution to the plan in respect of an indivi- 
dual who is a beneficiary under the Bien} is penis 
to be made, only if i 


(i) in the case of a dee Hc ie individual's s 

_ Social Insurance Number is provided to the pro- 

moter before the designation is made and either - 

(A) the individual is resident i in bps when 
the Freee | is Baie oC 


with a ae of propa into ) the Ae pa 
another registered education savings plan 
under which the individual was a beneficiary 
immediately before the transfer, ana 


(ii) in the case of a contribution, either... 


(A) the individual’ s Social Insurance Famiser 
is provided to the promoter before the contri- 
bution is made and the individual is resident 
in Canada when the contribution is made, or — 


_ (B) the contribution is made by way of trans-_ 
fer from another registered education savings — 
plan under which the individual was a benefi~ 

Clary immediately before the transfer) = 


Application: The February 27, 2004 draft legislation, subsec. 0, 
will add para. 146. 1(2)(g.3), applicable after 2003. o : . 


Technical Notes: Subsection 146.1(2) sets out the Conations 
that must be satisfied in order for an education samebe ees to. 
be accepted for registration. 


New paragraph 146.1(2)(g.3) is ‘erin to srocitie: non-re- 
sidents and individuals who have not yet been assigned a So- 
cial Insurance Number (SIN) from becoming a beneficiary 
under a registered education savings plan (RESP) or from ben- 
efiting from RESP contributions. 


Specifically, paragraph 146.1(2)(g.3) requires that an ‘eciiaal 
savings plan not permit an individual to be designated as a ben- 
eficiary under the plan and not allow a contribution for a bene- 
ficiary under the plan, unless the individual’s SIN has been 
provided to the promoter of the plan and the individual is resi- 
dent in Canada. 


If an individual is designated as a beneficiary undér'a an RESP 
in conjunction with the transfer of property into the plan from 
another RESP under which the individual was a beneficiary 
immediately before the transfer, the requirement that the indi- 
vidual be resident in Canada in order to be designated as a ben- 
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eficiary does not apply. However, subject to the exceptions in- 


new subsection 146.1(2.3), the individual’s SIN has to be pro- 


vided to the promoter in order for the individual to be desig-— 


nated as a beneficiary under the transferee RESP. This special 
rule is intended primarily to accommodate transfers from an 
RESP to a replacement RESP after the beneficiary has ceased 


to be resident of Canada. (It should be noted that the transfer 
itself, as a contribution to an RESP, is not subject to the SIN | 


and residency conditions that apply to ordinary contribt ions.) 
Letter from Dept. of ree gs 15, 2003: 
Dear [xxx] : 


I am responding to your letter of fino 1, 2003 to Me Biot 7 
Baker, regarding the proposed Income Tax Act (ITA) amend- | 


ments contained in the legislative proposals that were released 
on December 20, 2002. Your letter raises concerns about the 
amendment requiring registered education savings plan (RESP) 
promoters to obtain a beneficiary’s Social Insurance Number 
(SIN) before accepting any contributions into an RESP. I want 


to express my appreciation for the recent opportunity I had to — 
meet with you and several of hares soliseave to o-fortber. sepia 


rate on this matter. 


The federal government is oe to relbinig Catinaian fam- 


‘ir children’s post-secondary educati 


ilies save for the 


recognizes the important role that RESPs play in helping them _ 

achieve their financial goal. As you know, the government has _ 

taken significant steps in recent years to enhance the attractive- _ 

ness of RESPs as a savings instrument: the lifetime contribu- _ 

tion limit was increased to $42,000 per beneficiary; the annual — 
to nili¢ 


contribution limit was raised to $4,00 
ity to make “catch-up” contributions; mi 
be paid out to the contributor in the. event. ce. bowie ary d 

not pursue post-secondary education; and the Canada Educa- 


tion Savings Grant (CESG) program was introduced in the _ 
1998 Budget as part of the Canadian Opportunities Strategy. 


The SIN is already required for the effective. administration of 


both the RESP and CESG programs, and must cu 
provided i in order to register an RESP. The propose 


ment to the ITA is intended to help ensure that RESP benefi-- 
ciaries fully benefit from RESP tax benefits and the CESG sup- 
‘and will minimize the potential for adverse 
consequences that can currently arise oO the ‘SINi is not aS _ 


plement, 


vided on time. 


In the event that parents face ei dieea delays i in ae a 
SIN for their child, they can generally make ‘ cache. contri- 


butions to the RESP and thus obtain the full CES. 


We appreciate comments and suggestions that we have: re- 


S. 146.1(2)()@ 


which would change it from March 21, 2003 to saawary a; 
2004. 


Summary of Changes — 


Paragraph 146. 1(2\(g. 3) 5 ae ee 146. 1(2. 3) have been 
introduced, both of which apply December 31, 2003. Subpara- 
graph 146. 1Q)(g. 3)(i) of the Act permits an individual to be 
designated as a beneficiary under the plan only if the indivi- 
dual’s SIN is provided to the promoter before the designation is 
made, and the individual is resident in Canada when the desig- 
nation is made. The residency requirement is not applicable 
when the designation is made in conjunction with a transfer of 


property from another RESP under which the individual was a 


beneficiary immediately before the transfer. 


Subparagraph | 146. 12)(g. 3)Gi) of the Act permits a contribu- 
to the Plate in respect of an individual who is a beneficiary 
he individu: SIN i is provided to the oe before 


ada, ae hee the Heetoet is made ne way of. a transfer 
oe 


ae under which hae individual was a benefici- 


plan, on the plan was ness into Helo: 1999. Such contribu. 
tions continue to be ineligible for the CESG, and the SIN ex- 
ception is rele ant ony for Petes peneneanes under such 


designati OH nenon wie a liaatee of pro- 
eee y oy 3 ee RESP under wn the a was a 


with the proposed ¢ nges oe new ‘contracts, you may also 
need to amend existing contracts so that they may maintain 
their registered status and eee for the Canada Education 
Savings Grant (CESG). 


We will require that the sine nduiedis be submitted to sis office 
a year from the date the amendment to the Income Tax Act re- 


ceives Royal Assent. Please note that the plans must be admin- 


istered as if they were amended as of January 1, 2004. 


(h) the plan provides that no payments may be made 
into the plan by or on behalf of a subscriber after the 
21st year following the year in which the plan is en- 
tered into; 


ceived on the proposed amendment from members of your Or 
ganization and others in the RESP industry. While imposing a 
requirement for obtaining a SIN prior to setting up an RESP is 
appropriate, for the reasons set out above, we understand that 
implementing this change too quickly might be disruptive and 
have some adverse impacts on the sale of RESPs. In order to_ 
provide for a smoother transition, I will recommend to the 
Minister of Finance that the coming-into-force date of the pro- 
posed amendment be deferred from March 21, 2003 until Janu- 
ary 1, 2004. 


I trust this addresses your concerns and thank you for bringing 
this matter to the government’s attention. 


(i) the plan provides that it must be terminated on or 
before the last day of the 25th year following the year 
in which the plan is entered into; 


(1.1) if the plan allows accumulated income payments 
in accordance with paragraph (d.1), the plan provides 
that it must be terminated before March of the year 
following the year in which the first such payment is 
made out of the plan; 


Yours sincerely, 


Stephen R. Richardson 
Senior Assistant Deputy Minister 


CCRA Registered Plans release, April 28, 2003: Techni- 
cal Income Tax Amendments for Registered Education Savings 
Plans 


On December 20, 2002, the Minister of Finance released a 
package of draft technical amendments to the Income Tax Act 
(ITA). The technical bill indicated that these amendments were 
to be applicable after the 90th day after the announcement date 
(i.e., March 21, 2003). In order to provide for a smoother tran- 
sition, the Department of Finance intends to propose an amend- 
ment [February 27, 2004 — ed.] to the coming into force date, 


(1.2) the plan does not allow for the receipt of property 
by way of direct transfer from another registered edu- 
cation savings plan after the other plan has made any 
accumulated income payment; 


(j) if the plan allows more than one beneficiary under 
the plan at any one time, the plan provides 


(1) that each of the beneficiaries under the plan is 
required to be connected to each living subscriber 
under the plan, or to have been connected to a de- 
ceased original subscriber under the plan, by blood 
relationship or adoption, 


S. 146.1(2)(j) (i) 


(i1) that a contribution into the plan in respect of a 
beneficiary is permitted to be made only if 


(A) the beneficiary had not attained 21 years of 
age before the time of the contribution, or 


(B) the contribution is made by way of transfer 
from another registered education savings plan 
that allows more than one beneficiary at any 
one time, and 


(iii) that an individual is permitted to become a 
beneficiary under the plan at any particular time 
only if 


(A) the individual had not attained 21 years of | 


age before the particular time, or 


(B) the individual was, immediately before the 
particular time, a beneficiary under another reg- 
istered education savings plan that allows more 
than one beneficiary at any one time; 


(k) the plan does not allow the total of all contribu- 
tions made into the plan in respect of a beneficiary for 
a year (other than contributions made by way of trans- 
fer from registered education savings plans) to exceed 
the RESP annual limit for the year; 


(1) the plan provides that the promoter shall, within 90 
days after an individual becomes a beneficiary under 
the plan, notify the individual (or, where the individual 
is under 19 years of age at that time and ordinarily re- 
sides with a parent of the individual, that parent) in 
writing of the existence of the plan and the name and 
address of the subscriber in respect of the plan; 


(m) the Minister has no reasonable basis to believe 
that the promoter will not take all reasonable measures 
to ensure that the plan will continue to comply with 
the conditions set out in paragraphs (a), (c) to (d.1) 


and (f) to (1) for its registration for the purposes of this — 


Act; and 


(n) the Minister has no reasonable basis to believe that 
the plan will become revocable. 


eco vee A mendme it 


Related Provisions: 
146.1(2.2) — Waiver of conditions for disabled beneficiary; 146.1(2.3) — 
Circumstances where Social Insurance Number not required; 146.1(3) — 
Deemed registration; 146.1(4) — Registration of plans without prospec- 
tus; 146.1(4.1) — Amendments must be filed with CCRA; 146.1(13) — 


146.1(2.1) — RESP becoming _ revocable; 


Revocation where plan ceases to comply with requirements; 172(3) — 


RESP contributions; 204.91 — Tax payable by subscribers. 


History: Para. 146.1(2)(b.1) added, subpara. 146.1(2)(j)(ii) amended and 
subpara. (iii) added, by 1999, c. 22, subsecs. 62(4) and (7), applicable to 
plans entered into after 1998. Subpara. (j)(ii) formerly read: 


(ii) that a contribution into the plan in respect of a beneficiary is 
permitted to be made only if 


(A) the beneficiary had not attained 21 years of age at the time 
the plan was entered into, 


(B) the contribution is made by way of transfer from another 
registered education savings plan into which a contribution had 
been made before the transfer in respect of the beneficiary, or 


(C) the contribution is made (after a contribution to which 
clause (B) applied was made) into the plan in respect of the 
beneficiary; 
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The opening words of para. 146.1(2)(d.1) amended, para. 146,1(2)(n) ad- 
ded, by the said c. 22, subsecs. 62(5) and (8), applicable after 1997. The 
opening words formerly read: 


(d.1) the plan does not allow accumulated income payments under 
the plan, or the plan allows an accumulated income payment at a 
particular time under the plan only if 


Para. 146.1(2)(g.1) amended by the said c. 22, subsec. 62(6), applicable to 
plans entered into after February 20, 1990, except that 


(a) for plans entered into before 1998, references in the amendment to 
“individual” shall be read as “beneficiary”; and 


(b) subpara. 146.1(2)(g.1)(ii), as amended, does not apply to plans en- 
tered into before 1999. 


Para. (g.1) formerly read: 


(g.1) the plan does not allow for the payment of educational assis- 
tance payments after 1996 to an individual unless the individual is, 
at the time the payment is made, enrolled in a qualifying educa- 
tional program as a full-time student at a post-secondary educational 
institution; 
The opening words of subsec. 146.1(2), paras. 146.1(2)(b) and (m) 
amended by 1998, c. 19, subsecs. 38(5), (6), and (11), applicable to appli- 
cations made after 1997. Those provisions formerly read: 


(2) Conditions for acceptance of plan for registration — The 
Minister shall not accept for registration for the purposes of this Act 
any education savings plan of a promoter unless, in the Minister’s 
opinion, it complies with the following conditions: 


(b) at the time of the application by the promoter for registration of 
the plan, there are not fewer than 150 subscribers who have entered 
into education savings plans with the promoter each of which com- 
plied, at the time it was entered into, with all the other conditions set 
out in this subsection, or subsection 146.1(2) of the Income Tax Act, 

chapter 148 of the Revised Statutes of Canada, 1952, as the case’ 
may be, as the applicable subsection read at that time; 


(m) the plan complies with prescribed conditions. 


Para. 146.1(2)(d) amended, and add para. (d.1) added, by the said c. 19, 
subsec. 38(7), applicable to 1998 et seg. Para. 146.1(2)(d) formerly read: 


(d) the plan does not allow for any payment to a subscriber other 
than a refund of payments unless the subscriber is also the benefici- 
ary under the plan; 


Para. 146.1(2)(g) amended, and add paras. (g.1) and (g.2) added, by the 
said c. 19, subsec. 38(8), paras. (g) and (g.1) applicable to plans entered 
into after February 20, 1990 except that, for plans entered into before 
1998, the references to “an individual” and “the individual” in para. (g.1) 
shall be read as “a beneficiary” and “the beneficiary”; and para. (g.2) ap- 
plicable to 1997 et seq. Para. 146.1(2)(g) formerly read: 


(g) the plan does not allow for the payment of educational assis- 
tance payments to an individual unless the individual is, at the time 
the payment’ is made, a student in full-time attendance at a post- 
secondary educational institution and enrolled in a qualifying edu- 
cational program at the institution; 


Paras. 146.1(2)@.1) and (1.2) added, and para. (j) amended, by the said c. 
19, subsec. 38(9), applicable to 1998 et seq., except that 


(a) para. (j) does not apply to plans entered into before July 14, 1990; 
and 


(b) subpara. (j)(ii) does not apply to plans entered into before 1998. 
Para. (j) formerly read: 


(j) where the plan provides that a subscriber may name more than 
one beneficiary under the plan at any one time, the plan provides 
that each of the beneficiaries under the plan is required’ to. be con- 
nected to the subscriber by blood relationship or adoption; 


Para. 146.1(2)(k) amended by the said c. 19, subsec. 38(10), applicable to 
plans entered into. after February 20, 1990., Para. 146.1(2)(k) formerly 
read: 


(k) the plan provides that the total of all payments made into the 
plan in respect of a beneficiary for a year shall not exceed $2,000; 


Para. 146.1(2)(k) amended by 1997, c. 25, subsec. 42(2), applicable to 
1996 et seg., except in respect of plans entered into before February 21, 
1990. Para. (k) formerly read: 


(k) the plan provides that the total of all payments tithe into the 
plan in respect of a beneficiary for a year shall not exceed $1,500; 
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Paras. 146.1(2)(a), (b) substituted by 1994, c. 7, Sch. I (1991, c. 49), sub- 
sec. 118(6), applicable to plans entered into after February 20, 1990. Pa- 
ras. (a), (b) formerly read: 


(a) the plan provides that the property of any trust established under 
the plan (after payment of trustee and administration charges) is ir- 
revocably held for any of the purposes described in the definition 
“trust” in subsection. (1); 


(b) at the time of the application by the promoter for registration of 
the plan, there are not less than 150 subscribers who have entered 
into education savings plans with the promoter that comply with the 
conditions set out in paragraphs (a) and (c) to (g); 


Para. 146.1(2)(c) amended to substitute “governed by the plan” for “estab- 
lished under the plan”, and para. (f) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs, 118(7), (8), applicable after July 13, 1990. Para. (f) 
formerly read: 


(f) in the event that a trust established under the plan is terminated, 
the property or money held by the trust is required to be used for 
any of the purposes described i in the definition “trust” in subsection 
(1); and 


Paras. 146.1(2)(g) to (m) substituted for para. (g) by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 118(9), paras. (g) to (i), (Kk) and (m) applicable to 
plans entered into after February 20, 1990, para. (j) applicable to plans 
entered into after July 13, 1990, and para. (1) applicable to plans entered 
into after March 1991. Para. (g) formerly read: 


(g) the plan in all other respects complies with any regulations of 
the Governor in Council made on the recommendation of the Min- 
ister of Finance. 


Regulations: No prescribed conditions for 146:1(2)(m). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...’). 
Information Circulars: 93-3R: Registered education savings plans. 
Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP; T550: Application for registration of 
RSPs, ESPs or RIFs under s. 146; 146.1 and 146.3 of the ITA; T1171: Tax 


withholding waiver on accumulated income payments from RESPs; 
T1172: Additional tax on accumulated income payments from RESPs. 


(2.1) RESP is revocable — For the purposes of 
paragraphs (2)(n) and (12.1)(d), a registered education 
savings plan is revocable at any time after October 27, 
1998 at which 


(a) a trust governed by the plan acquires property that 
is not a qualified investment for the trust; 


(b) property held by a trust governed by the plan 
ceases to be a qualified investment for the trust and the 
property is not disposed of by the trust within 60 days 
after that time; 


(c) a trust governed by the plan begins carrying on a 
business; or 


(d) a trustee that holds property in connection with the 
plan borrows money for the purposes of the plan, ex- 
cept where 


(i) the money is borrowed for a term not exceeding 
90 days, 


(ii) the money is not borrowed as part of a series of 
loans or other transactions and repayments, and 


(i11) none of the property of the trust is used as se- 
curity for the borrowed money. 
Related Provisions: 146.1(12.1) — Notice of intent to revoke registra- 
tion; 146.1(12.2), (13) — Revocation of registration; 253.1 — Limited 
partner not considered to carry on business of partnership; 259(1) — Elec- 
tion for proportional holdings in trust property. 


History: Subsec. 146.1(2.1) added by 1999, c. 22, subsec. 62(9) applica- 
ble after 1997. 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(2.2) Waiver of conditions for accumulated 
income payments — The Minister may, on written ap- 


S. 146.1(3) 


plication of the promoter of a registered education savings 
plan, waive the application of the conditions in subpara- 
graphs (2)(d.1)(v) and (vi) in respect of the plan where a 
beneficiary under the plan suffers from a severe and pro- 
longed mental impairment that prevents, or can reasona- 
bly be expected to prevent, the beneficiary from enrolling 
in a qualifying educational program at a post-secondary 
educational institution. 


History: Subsec. 146.1(2.2) added by 1999, c. 22, subsec. 62(9) applica- 
ble after 1997. 


‘ception an education. savings Pia 
tin Serial who does 1 not have a a 7 


r ha dethea't to be sient in Cntindi wemiie sHiving been 
assigned a a om to. a —* RESP Suet successive 


CCRA Registered Plans velease) ‘Apri 28, 2003: See 
under 146. 12\23). 


(3) Deemed registration — Where in any year an edu- 
cation savings plan cannot be accepted for registration 
solely because the condition set out in paragraph (2)(b) 
has not been complied with, if the plan is subsequently 
registered, it shall be deemed to have been registered on 
the first day of January of 


(a) the year in which all of the conditions set out in 
subsection (2) (except in paragraph (2)(b)) were com- 
plied with, or 


(b) the year preceding the year in which the plan was 
subsequently registered, 


whichever is the later. 
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Related Provisions: 146.1(12)—Deemed date of registration; 
212(1)(r) — Non-residents — registered education savings plan. 


Information Circulars: 93-3R: Registered education savings plans. 


(4) Registration of plans without prospectus — 
Notwithstanding paragraph (2)(e), where a promoter has 
not filed a prospectus in respect of an education savings 
plan referred to in that paragraph, the Minister may regis- 
ter the plan if the promoter is not otherwise required by 
the laws of Canada or a province to file such a prospectus 
with a securities commission in Canada or a body per- 
forming a similar function in a province and the plan 
complies with the other conditions set out in subsection 
(2): 

History: Subsec. 146.1(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 118(10), applicable to plans registered after February 20, 1990. 
Subsec. 146.1(4) formerly read: 


(4) Registration of plans in existence on October 15, 1973 — 
Notwithstanding paragraph (2)(e), where a promoter has not filed a 
prospectus referred to in that paragraph, the Minister may register 
an education savings plan if the plan was in existence on October 
15, 1973 and as of that date the other conditions set out in subsec- 
tion (2) had been complied with. 


(4.1) Obligation to file amendment — When a regis- 
tered education savings plan is amended, the promoter 
shall file the text of the amendment with the Minister not 
later than 60 days after the day on which the plan is 
amended. 


Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsec. 146.1(4.1) added by 1998, c. 19, subsec. 38(12), in force 
on June 18, 1998. 


(5) Trust not taxable — No tax is payable under this 
Part by a trust on the taxable income of the trust for a 
taxation year if, throughout the period in the year during 
which the trust was in existence, the trust was governed 
by a registered education savings plan. 

Related Provisions: 18(11)(h) —No deduction for interest paid on 


money borrowed to make RESP contribution; 149(1)(u) — Exemption 
from tax. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Information Circulars: 93-3R: Registered education savings plans. 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 


(6) Subscriber not taxable — No tax is payable by a 
subscriber on the income of a trust for a taxation year af- 
ter 1971 throughout. which the trust was governed by a 
registered education savings plan. 

Related Provisions: 146.1(5) — Trust not taxable; 204.91 — Tax paya- 


ble by subscribers; 212(1)(r) — Non-residents — registered education 
savings plan. 


(6.1) Transfers between plans — Where property ir- 
revocably held by a trust governed by a registered educa- 
tion savings plan (in this subsection referred to as the 
“transferor plan’) is transferred to a trust governed by an- 
other registered education savings plan (in this subsection 
referred to as the “transferee plan’), 


(a) [Repealed] 

(b) for the purposes of this paragraph, subparagraph 
(2)(d.1)(vi) and paragraphs (2)(h) and (1), the trans- 
feree plan is deemed to have been entered into on the 
day that is the earlier of 


(i) the day on which the transferee plan was en- 
tered into, and 
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(ii) the day on which the transferor plan was en- 
tered into; and . 


(c) notwithstanding subsections (7) and (7.1), no 
amount shall be included in computing the income of 
any person because of the transfer. 


Related Provisions: 146.1(2)(g.2), (i.2) — Restrictions on transfers be- 
tween RESPs; 204.9(5) — Transfers between RESPs. 


History: Para. 146.1(6.1)(a) repealed, para. (b) amended, and para. (c) 
added, by 1998, c. 19, subsecs. 38(13), (14), para. (a) applicable to trans- 
fers made after 1996, para. (b) applicable after 1997, and para. (c) applica- 
ble to transfers made after 1997. Paras. (a) and (b) formerly read: 


(a) for the purposes of Part X.4, 


(i) the transferee plan shall be deemed to be the same plan as, 
and a continuation of, the transferor plan, and 


(ii) the transfer of property shall be deemed not to be a payment 
made into the transferee plan; and 
(b) for the purposes of this paragraph and paragraphs (2)(h) and (i), 
the transferee plan shall be deemed to have been entered into on the 
earlier of 
(i) the day on which the transferee plan was entered into, and 
(11) the day on which the transferor plan was entered into. 
Subsec. 146.1(6.1) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
118(11), applicable after February 20, 1990. 


Information Circulars: 93-3R: Registered education savings plans. 


(7) Educational assistance payments — There shall 
be included in computing an individual’s income for a 
taxation year the total of all educational assistance pay- 
ments paid out of registered education savings plans to or . 
for the individual in the year. 

Related Provisions: 56(1)(q)—JIncome inclusion from RESP; 
60(x) — Deduction for repayment of Canada Education Savings Grant; 
153(1)(t) — Withholding of tax at source; 212(1)(r)— Withholding tax 
on RESP payments to non-residents. 


History: Subsec. 146.1(7) amended by 1998, c. 19, subsec. 38(15), appli- 
cable to 1998 et seg. Subsec. 146.1(7) formerly read: 


(7) Amounts to be included in beneficiary’s income — There 
shall be included in computing the income for a taxation year of a 
taxpayer who is or was a beneficiary under a registered education 
savings plan, the amount, if any, by which the total of 


(a) educational assistance payments paid to the taxpayer or on 
the taxpayer’s behalf in the year under the plan, and 


(b) amounts paid to the taxpayer or on the taxpayer’s behalf to 
the extent that those amounts may reasonably be regarded as a 
distribution of property that had been transferred from a trust 
established under a registered education savings plan, of pro- 
perty substituted therefor or of income from any such property 


exceeds 
(c) the taxpayer’s portion of the tax-paid-income in the year 
under the plan. 
Regulations: 200(2)(j) (information return). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 
Information Circulars: 93-3R: Registered education savings plans. 


(7.1) Other income inclusions — There shall be in- 
cluded in computing a taxpayer’s income for a taxation 
year 


(a) each accumulated income payment received in the 
year by the taxpayer under a registered education sav- 
ings plan; and 

(b) each amount received in the year by the taxpayer 
in full or partial satisfaction of a subscriber’s interest 
under a registered education savings plan (other than 
any excluded amount in respect of the plan). 


Related Provisions: 146.1(7.2)— Excluded amount; 153(1)(t)— 
Withholding of tax at source. 


History: Subsec. 146.1(7.1) added by 1998, c. 19, subsec. 38(15), appli- 
cable to 1998 et seq. 
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Regulations: 103(4), 103(6)(g), 103(8) (withholding of 20% at source); 
200(2)(j) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(7.2) Excluded amount — For the purpose of para- 
graph (7.1)(b), an excluded amount in respect of a regis- 
tered education savings plan is 


(a) any amount received under the plan; 


(b) any amount received in satisfaction of a right to a 
refund of payments under the plan; or 


(c) any amount received by a taxpayer under a decree, 
order or judgment of a competent tribunal, or under a 
written agreement, relating to a division of property 
between the taxpayer and the taxpayer’s spouse or 
common-law partner or former spouse or common-law 
partner in settlement of rights arising out of, or on the 
breakdown of, their marriage or common-law 
partnership. 
History: Para. 146.1(7.2)(c) amended by 2000, c. 12, Sch. 2, s. 2, to re- 
place “spouse” with “spouse or common-law partner”, and by 2000, c. 12, 
Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partner- 
ship’, applicable to 2001 eft seqg., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner”. 
Subsec. 146.1(7.2) added by 1998, c. 19, subsec. 38(15), applicable to 
1998 et seq. 


(8) [Repealed] 


History: Subsec. 146.1(8) repealed by 1998, c. 19, subsec. 38(15), appli- 
cable to 1998 et seg. Subsec. 146.1(8) formerly read: 
(8) Definition of “beneficiary's: portion of the tax-paid-in- 
come” — For the purposes of subsection (7), a “beneficiary’s. por- 
tion of the tax-paid-income” for a taxation year under a registered 
education savings plan means the greater of 


(a) the lesser of 


(1) one-third of the pre-1972 income reported on or before 
April 30, 1972 by the trust governed by the plan to the sub- 
scriber as having been earned in respect of amounts paid to 
the plan by or on behalf of the subscriber, and 


(ii) the amount, if any, by which 


(A) the pre-1972 income reported on or before April 
30, 1972 by the trust governed by the plan to the sub- 
scriber as having been earned in respect of amounts 
paid to the plan by or on behalf of the subscriber 


exceeds 
(B) the total of all amounts, if any, referred to in para- 
graph (7)(c) in respect of preceding taxation years, and 


(b) the amount of the tax-paid-income actually allocated under 
the trust governed by the plan to the beneficiary in the year. 


(9) [Repealed] 

History: Subsec. 146.1(9) repealed by 1998, c. 19, subsec. 38(15), appli- 

cable to 1998 et seg. Subsec. 146.1(9) formerly read: 
(9) Limitation on allocation of tax-paid-income — For the pur- 
poses of paragraph (8)(b), no amount of the tax-paid-income shall 
be allocated in a particular taxation year if an allocation has been 
made in respect of the same amount in a previous taxation year. 


(10) [Repealed] 
History: Subsec. 146.1(10) repealed by 1998, c. 19, subsec. 38(15), appli- 
cable to 1998 et seg. Subsec. 146.1(10) formerly read: 


(10) Allocation of tax-paid-income — For the purposes of this 
subsection and subsections (8) and (9), in any taxation year there 
shall be allocated by the trust governed by a registered education 
savings plan an amount of the tax-paid-income to a beneficiary that 
is not less than the amount determined under paragraph (8)(a) for 
the year. 


(11) Trust deemed to be inter vivos trust — For any 
taxation year during which an education savings plan is 
not registered, a trust governed by the plan shall be 
deemed, for the purposes of section 122, to be a trust re- 
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ferred to in subsection 122(1) established after June 17, 
1971. 


(12) Deemed date of registration — Subject to sub- 
section (3), an education savings plan that is registered 


(a) before 1976 shall be deemed to have been regis- 
tered since the later of 


(i) January 1, 1972, and 


(11) the first day of January of the year in which the 
plan was created; and 


(b) after 1975 shall be deemed to have been registered 
on the first day of January in the year of registration. 


(12.1) Notice of intent to revoke registration — 
When a particular day is 


(a) a day on which a registered education savings plan 
ceases to comply with the conditions of subsection (2) 
for the plan’s registration, 


(b) a day on which a registered education savings plan 
ceases to comply with any provision of the plan, 


(c) the last day of a month in respect of which tax is 
payable under Part X.4 by an individual because of 
contributions made, or deemed for the purpose of Part 
X.4 to have been made, by or on behalf of the indivi- 
dual into a registered education savings plan, 


(d) a day on which a registered education savings plan 
is revocable, or 


(e) a day on which a person fails to comply with a 
condition or obligation imposed under Part III.1 of the 
Department of Human Resources Development Act 
that applies with respect to a registered education sav- 
ings plan, 
the Minister may send written notice (referred to in this 
subsection and subsection (12.2) as a “notice of intent’) 
to the promoter of the plan that the Minister proposes to 
revoke the registration of the plan as of the day specified 
in the notice of intent, which day shall not be earlier than 
the particular day. 
Related Provisions: 146.1(2.1)—RESP becoming _ revocable; 
146.1(12.2) — Notice of revocation; 172(3)(e.1) — Appeal to Federal 
Court of Appeal from giving of notice of intent; 180(1)(c.1) — Deadline 
for filing appeal to Federal Court of Appeal; 248(7) — Notice deemed re- 
ceived on day mailed. 


History: Paras. 146.1(12.1)(d) and (e) added by 1999, c. 22, subsec. 
62(10), applicable after 1997. 


Subsec. 146.1(12.1) added by 1998, c. 19, subsec. 38(16), applicable after 
1997. 


(12.2) Notice of revocation — When the Minister 
sends a notice of intent to revoke the registration of a reg- 
istered education savings plan to the promoter of the plan, 
the Minister may, after 30 days after the receipt by the 
promoter of the notice, send written notice (referred to in 
this subsection and subsection (13) as a “notice of revoca- 
tion”) to the promoter that the registration of the plan is 
revoked as of the day specified in the notice of revoca- 
tion, which day shall not be earlier than the day specified 
in the notice of intent. 

Related Provisions: 146.1(13) — Revocation; 
deemed received on day mailed. 

History: Subsec. 146.1(12.2) added by 1998, c. 19, subsec. 38(16), appli- 
cable after 1997. 


(13) Revocation of registration — When the Minister 
sends a notice of revocation of the registration of a regis- 
tered education savings plan under subsection (12.2) to 
the promoter of the plan, the registration of the plan is 
revoked as of the day specified in the notice of revoca- 


248(7) — Notice 


1289 


S. 146.1(13) 


tion, unless the Federal Court of Appeal or a judge 
thereof, on application made at any time before the deter- 
mination of an appeal under subsection 172(3), orders 
otherwise. 


Related Provisions: 146.1(2)—Requirements for registration; 
146.1(5) — Trust becomes taxable after revocation; 244(5) — Proof of 
service by mail; 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 146.1(13) amended by 1998, c. 19, subsec. 38(16), ap- 
plicable after 1997. Subsec. 146.1(13) formerly read: 


(13) Where at any time an education savings plan that has been ac- 
cepted by the Minister for registration for the purposes of this Act 
ceases to comply with the requirements of this section for its regis- 
tration as such, the Minister may revoke its registration as of any 
date after that time and shall give notice of the revocation by regis- 
tered mail to the subscriber and to the promoter. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(13.1) RESP information — Every trustee under a reg- 
istered education savings plan shall, in prescribed form 
and manner, file with the Minister information returns in 
respect of the plan. 


Related Provisions: 146.1(15) — Information returns by promoters. 


History: Subsec. 146.1(13.1) added by 1998, c. 21, s. 74, in force June 
18, 1998. 


Interpretation Bulietins: [T-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(14) [Repealed] 


History: Subsec. 146.1(14) repealed by 1998, c. 19, subsec. 38(16), appli- 
cable after 1997. Subsec. 146.1(14) formerly read: 


(14) Rules applicable to revoked plan — Where at any time in a 
taxation year the Minister revokes the registration of an education 
savings plan that had previously been accepted for registration, 
there shall be included in computing the income of the subscriber 
under the plan for that year the amount, if any, by which 


(a) the fair market value at that time of all of the property of the 
trust governed by the plan 


exceeds 
(b) the amount by which 
(i) the total of all amounts each of which is 


(A) an amount paid to the plan by or on behalf of the 
subscriber, or 


(B) the amount of the pre-1972 income reported on or 
before April 30, 1972 by the trust governed by the plan 
to the subscriber as having been earned in respect of 
amounts paid to the plan by or on behalf of the 
subscriber 


exceeds 


(ii) the total of all refunds of payments paid or payable 
under the plan to the subscriber. 


(15) Regulations — The Governor in Council may 
make regulations requiring promoters of education savy- 
ings plans to file information returns in respect of the 
plans. 


Related Provisions: 146.1(13.1) — Information returns by trustees. 


History: Subsec. 146.1(15) added by 1998, c. 19, subsec. 38(17), in force 
on June 18, 1998. 


Definitions [s. 146.1]: “accumulated income payment” — 146.1(1); 
“adoption” — 251(6)(c); “amount”, “annuity”, “authorized foreign 
bank” — 248(1); “beneficiary” — 146.1(1); “blood — relationship’? — 
251(6)(a); “borrowed money”, “business” — 248(1); “Canada” — 255; 
“common-law partner’, “common-law partnership” — 248(1); “con- 
nected” — 251(6); “contribution” — 146.1(1); “corporation” — 248(1), 
Interpretation Act 35(1); “education savings plan’, “educational assistance 
payment” — 146.1(1); “excluded amount” — 146.1(7.2); “Federal Court 
of Appeal” — Federal Courts Act s. 3; “Governor in Council” — Inter- 
pretation Act 35(1); “individual” — 248(1); “licensed annuities pro- 
vider’ — 147(1), 248(1); “Minister” — 248(1); “tnephew”, “niece” — 
252(2)(g); “non-resident” — 248(1); “notice of intent” — 146.1(12.1); 
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“notice of revocation” — 146.1(12.2); “parent” — 252(2); “person”? — 
248(1); “portion” — 146.1(8); “post-secondary educational institution” — 
146.1(1); “prescribed” — 248(1); “prescribed, stock. exchange..in. Can- 
ada” — Reg. 3200; “promoter” — 146.1(1)“education savings plan’’(b); 
“property” — 248(1); “province” — Interpretation Act 35(1); “qualified 
investment” — 146.1(1); “RESP annual limit’, “refund of payments” — 
146.1(1); “registered education savings plan” — 146.1(1), 248(1); “regu- 
lation” — 248(1); “resident in Canada” — 250; “security” — Jnterpreta- 
tion Act 35(1); “share” — 248(1); “subscriber” — 146.1(1); “substituted 
property” — 248(5); “taxable income” — 2(2), 248(1); “taxation year’ — 
249; “tax-paid income” — 146.1(1); “trust” — 104(1), 108(1), 146.1(1), 
248(1), (3); “writing” — Interpretation Act 35(1); “written” — Interpreta- 
tion Act 35(1)“writing”’. 


Registered Home Ownership Savings 
Plans 


146.2 (1)-(21) [Repealed under former Act] 


(22) Contributions to R.H.O.S.P. after May 22, 
1985 — There shall be included in computing the income 
of a taxpayer for the 1985 taxation year an amount equal 
to that portion of the income of a registered home owner- 
ship savings plan, under which the taxpayer is a benefici- 
ary, that can reasonably be considered. to have accrued to 
the end of 1985, to have become receivable or to have 
been received before the end of 1985, and to be attributa- 
ble to amounts contributed after May 22, 1985 to or under 
the plan. 


(23) Application of subsec. 146.2(1) of R.S.C..,- 
1952, c. 148 — The definitions in subsection 146.2(1) of 
the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it read in its application to the 1985 
taxation year, apply to subsection (22). 


1.T. Application Rules: 69 (meaning of “Jncome Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952’’). 


Origin of subsec. 146.2(23): R.S.C. 1985, c. 1 (Sth Supp.). 
Registered Retirement Income Funds 


146.3 (1) Definitions — In this section, 


“annuitant” under a retirement income fund at any time 
means 


(a) the first individual to whom the carrier has under- 
taken to make payments described in the definition 
“retirement income fund” out of or under the fund, 
where the first individual is alive at that time, 


(b) after the death of the first individual, a spouse or 
common-law partner (in this definition referred to as 
the “survivor’) of the first individual to whom the car- 
rier has undertaken to make payments described in the 
definition “retirement income fund” out of or under 
the fund after the death of the first individual, where 
the survivor is alive at that time and the undertaking 
was made pursuant to an election described in_ that 
definition of the first individual with the consent of the 
legal representative of the first individual, and 


_ Proposed Amendment— ss 
—146.3(1)“annuitant’(b) 


(b) after the death of the first individual, a spouse or 
common-law partner (in this definition referred to as _ 
the “survivor’’) of the first individual to whom the > 
carrier has undertaken to make payments described — 
in the definition “retirement income fund” out of or 
under the fund after the death of the first individual, © 
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(c) after the death of the survivor, another spouse or 
common-law partner of the survivor to whom the car- 
rier has undertaken, with the consent of the legal rep- 
resentative of the survivor, to make payments de- 
scribed in the definition “retirement income fund” out 
of or under the fund after the death of the survivor, 
where that other spouse or common-law partner is 
alive at that time; 


History:. Paras. (b) and (c) of the definition “annuitant” in subsec. 
146.3(1) by 2000, c..12, s. 136, applicable to 2001 et seq., in force July 31, 
2000, See also the transitional rules reproduced in the History note to 
248(1)““common-law partner”. The paras. formerly read: 


(b) after the death of the first individual, a spouse (in this para- 
graph>? referred to as the “surviving spouse’”’) of the first individual 
to whom the carrier has undertaken to make payments described in 
the definition “retirement income fund” out of or under the fund 
after the death of the first individual, where the surviving spouse is 
alive at that time and the undertaking was made pursuant to an elec- 
tion described in that definition of the first individual or with the 
consent of the legal representative of the first individual, and 


(c) after the death of the surviving spouse, another spouse of the 
surviving spouse to whom the carrier has undertaken, with the con- 
sent of the legal representative of the surviving spouse, to make 
payments described in the definition “retirement income fund” out 
of or under the fund after the death of the surviving spouse, where 
that other spouse is alive at that time; 


The definition “annuitant” in subsec. 146.3(1) amended by 1994, c. 7, Sch. 
VIIL (1993, c. 24), subsec. 84(1); applicable to deaths occurring after 
1990. The definition formerly read: 


“annuitant” under a retirement income fund at any particular time 
means the individual to whom the carrier has undertaken to make 
the payments described in the definition “retirement income fund” 
in this subsection out of or under the fund; 


Forms: RC4178: Death of a RRIF annuitant [guide]. 
“carrier” of a retirement income fund means 


(a) a person licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada an 
annuities business, 


39 Sic This should read “‘in this definition”. 
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(b) a corporation licensed or: otherwise authorized 
under the laws of Canada or'a province to carry on in 
Canada the business of offering to the public its ser- 
vices as trustee, 


(c) a corporation approved by the Governor in Council 
for the purposes of section 146 that is licensed or oth- 
erwise authorized under the laws of Canada or a prov- 
ince to issue investment contracts, or 


(d) a person referred to as a depositary in section 146, 


that has agreed to make payments under a retirement in- 
come fund to the individual who is the annuitant under 
the fund; 


Forms: T3G: Certification of no tax liability by a group of RRSPs, 


RRIFs, or RESPs; T3GR: ‘Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP. 


“designated benefit” of an individual in respect of a reg- 
istered retirement income fund means the total of 


(a) such amounts paid out of or under the fund after 
the death of the last annuitant thereunder to the legal 
representative of that annuitant 


(i) as would, had they been paid under the fund to 
the individual, have been refunds of premiums (in 
this paragraph having the meaning assigned by 
subsection 146(1)) if the fund were a registered re- 
tirement savings plan that had not matured before 
the death, and 


(11) as are designated jointly by the legal represen- 
tative and the individual in prescribed form filed 
with the Minister, and 


(b) amounts paid out of or under the fund after the 
death of the last annuitant thereunder to the individual 
that would be refunds of premiums had the fund been 
a registered retirement savings plan that had not ma- 
tured before the death; 


Related Provisions: 146.3(6.1) — Designated benefit deemed received; 
146.3(6.11) — Transfer of designated benefit. 


History: The definition “designated benefit” added to subsec. 146.3(1) by 
1994. c¢.,24, subsee, 712), applicable to deaths occurring after 1992. 


Forms: T1090: Death of a RRIF annuitant — designated benefit. 


“minimum amount” under a retirement income fund for 
a year is the amount determined by the formula 


(Ax B)+C 
where 


A is the total fair market value of all properties held in 
connection with the fund at the beginning of the year 
(other than annuity contracts held by a trust governed 
by the fund that, at the beginning of the year, are not 
described in paragraph (b.1) of the definition “quali- 
fied investment”); 


B. 1s 


(a) where the first annuitant under the fund elected 
in respect of the fund under paragraph (b) of the 
definition “minimum amount” in this subsection, 
as it read before 1992, or under subparagraph 
146.3(1)(f)(i) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, to use the 
age of another individual, the prescribed factor for 
the year in respect of the other individual, 


(b) where paragraph (a) does not apply and the first 
annuitant under the fund so elects before any pay- 
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ment has been made under the fund by the carrier, 
the prescribed factor for the year in respect of an 
individual who was the spouse or common-law 
partner of the first annuitant at the time of the elec- 
tion, and 


(c) in any other case, the prescribed factor for the 
year in respect of the first annuitant under the fund, 
and 


C is, where the fund governs a trust, the total of all 
amounts each of which is 


(a) a periodic payment under an annuity contract 
held by the trust at the beginning of the year (other 
than an annuity contract described at the beginning 
of the year in paragraph (b.1) of the definition 
“qualified investment’) that is paid to the trust in 
the year, or 


(b) if the periodic payment under such an annuity 
contract is not made to the trust because the trust 
disposed of the right to that payment in the year, a 


reasonable estimate of that payment on the as- | 


sumption that the annuity contract had been held 
throughout the year and no rights under the con- 
tract were disposed of in the year; 


Related Provisions: 146.3(1)‘‘retirement income fund” — Requirement 
to withdraw minimum amount annually; 146.3(2)(e.1), (e.2) — Require- 
ment for carrier to retain enough property to pay out minimum amount; 
146.3(5.1) — Amount included in income; Reg. 100(1)“remunera- 
tion”(j.1), 103(6)(d.1) — Withholding tax on payments; Income Tax Con- 
ventions Interpretation Act 5“periodic pension payment’(c) — With- 
drawal of more than twice the minimum amount per year is not “periodic”’. 


History: The definition “minimum amount” in subsec. 146.3(1) amended 
by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common- 
law partner’, applicable to 2001 et seqg., in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The definition “minimum amount” in subsec. 146.3(1) amended by 1998, 
c. 19, subsec. 171(1), applicable 


(a) to 1998 et seg. with respect to 
(1) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and 
revised or amended after February 1986 and before 1998; 


(b) to the year in which a retirement income fund is first revised or 
amended after 1997 and to subsequent years, if the fund was entered 
into before March 1986 and was not revised or amended after Febru- 
ary 1986 and before 1998; and 


(c) with respect to a retirement income fund that governs a trust that, 
after July 1997, holds a contract for an annuity, to all years that begin 
after the first day 


(1) that is after July 1997, and 
(i1) on which the trust holds such a contract. 
The definition formerly read: 


“minimum amount” under a retirement income fund for the year in 
which the fund is entered into is nil and for each subsequent year is 
the product obtained when the fair market value of the property held 
in connection with the fund at the beginning of that subsequent year 
is multiplied by 


(a) where the first annuitant under the fund elected in respect of 
the fund under paragraph (b), as it read before 1992, or under 
subparagraph 146.3(1)(f)() of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read before 1986, 
to use the age of another individual, the prescribed amount for 
that subsequent year in respect of the other individual, 


(b) where paragraph (a) does not apply and the first annuitant 
under the fund so elects before any payment has been made 
under the fund by the carrier, the prescribed amount for that 
subsequent year in respect of an individual who was the spouse 
of the first annuitant at the time of the election, or 


(c) in any other case, the prescribed amount for that subsequent 
year in respect of the first annuitant under the fund; 
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The definition “minimum amount” in subsec. 146.3(1) amended by 1994, 
c. 7, Sch. VII (1993, c. 24), subsec. 84(2), applicable 


(a) to 1992 et seq. with respect to retirement income funds 
(i) entered into after February 1986, and 
(ii) entered into before March 1986 and revised or amended after 
February 1986 and before 1992; and 


(b) to the taxation year in which a retirement income fund is first re- 
vised or amended after February 1986 and to subsequent taxation 
years, where the fund was entered into before March 1986 and was 
not revised or amended after February 1986 and before 1992. 


However, the amended definition does not apply, for the purposes of sub- 
sec. 146.3(5.1), prescribed rules made for the purpose of subsection 153(1) 
of the Act, and section 5 of the Income Tax Conventions Interpretation 
Act, to payments made before 1993. The definition formerly read: 
“minimum amount” under a retirement income fund 
(a) for the year in which the fund was entered into is nil and 


(b) for each subsequent year, the amount determined by the 
formula 


A 


90-B 
where 
A is the fair market value of the property held in connection 
with the fund at the beginning of the year, and 
Bis 
(i) the number that is, or would be, the age in whole 
years of the annuitant at the beginning of the year, or 


(11) where the annuitant so elects before any payment 
has been made by the carrier of the fund, the number 
that is or would be the age in whole years of the annui- 
tant’s spouse at the beginning of the year; 
Regulations: 7308 (prescribed factor). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Information Circulars: 78-18R6: Registered retirement income funds. 


‘‘property held” in connection with a retirement income 
fund means property held by the carrier of the fund, 
whether held by the carrier as trustee or beneficial owner 
thereof, the value of which, or the income or loss from 
which, is relevant in determining the amount for a year 
payable to the annuitant under the fund; 


‘qualified investment” for a trust governed by a regis- 
tered retirement income fund means 


(a) an investment that would be described in any of 
paragraphs (a), (b), (d) and (f) to (h) of the definition 
“qualified investment” in section 204 if the references 
in that definition to “a trust governed by a deferred 
profit sharing plan or revoked plan” were read as ref- 
erences to “a trust governed by a registered retirement 
income fund”, 


(b) a bond, debenture, note or similar obligation 


(i) issued by a corporation the shares of which are 
listed on a prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and paya- 
ble at a branch in Canada of the bank, 


(b.1) a contract for an annuity issued by a licensed an- 
nuities provider where 


(i) the trust is the only person who, disregarding 
any subsequent transfer of the contract by the trust, 
is or may become entitled to any annuity payments 
under the contract, and 


(ii) the holder of the contract has a right to surren- 
der the contract at any time for an amount that 
would, if reasonable sales and administration 
charges were ignored, approximate the value of 
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funds that could otherwise be applied to fund fu- 
ture periodic payments under the contract, 


(b.2) a contract for an annuity issued by a licensed an- 
nuities provider where 


(i) annual or more frequent periodic payments are 
or may be made under the contract to the holder of 
the contract, 


(11) the trust is the only person who, disregarding 
any subsequent transfer of the contract by the trust, 
is Or may become entitled to any annuity payments 
under the contract, 


(iii) neither the time nor the amount of any pay- 
ment under the contract may vary because of the 
length of any life, other than 


(A) if the annuitant under the fund (in this para- 
graph referred to as the “RRIF annuitant’) has 
made the election referred to in the definition 
“retirement income fund” in respect of the fund 
and a spouse or common-law partner, the life of 
the RRIF annuitant or the life of the spouse or 
common-law partner, and 


(B) in any other case, the life of the RRIF 
annuitant, 


(iv) the day on which the periodic payments began 

or are to begin (in this paragraph referred to as the 

“start date’) is not later than the end of the year 

following the year in which the contract was ac- 

quired by the trust, 

(v) either 
(A) the periodic payments are payable for the 
life of the RRIF annuitant or the joint lives of 
the RRIF annuitant and the RRIF annuitant’s 
spouse or common-law partner and either there 
is no guaranteed period under the contract or 
there is a guaranteed period that begins at the 
start date and does not exceed a term equal to 
90 years minus the lesser of 


(1) the age in whole years at the start date of 
the RRIF annuitant (determined on the as- 
sumption that the RRIF annuitant is alive at 
the start date), and 


(II) the age in whole years at the start date of 
a spouse or common-law partner of the 
RRIF annuitant (determined on the assump- 
tion that a spouse or common-law partner of 
the RRIF annuitant at the time the contract 
was acquired is a spouse or common-law 
partner of the RRIF annuitant at the start 
date), or 


(B) the periodic payments are payable for a 
term equal to 


(I) 90 years minus the age described in sub- 
clause (A)(I), or 


(II) 90 years minus the age described in sub- 
clause (A)(II]), and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more 
adjustments that would, if the contract were an 
annuity under a retirement savings plan, be in 
accordance with subparagraphs 146(3)(b)(iii) to 
(v) or that arise because of a uniform reduction 
in the entitlement to the periodic payments as a 
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consequence of a partial surrender of rights to 
the periodic payments, and 


(c) such other investments as may be prescribed by 
regulations of the Governor in Council made on the 
recommendation of the Minister of Finance; 


Related Provisions: 87(10)— New share issued on amalgamation of 
public corporation deemed to be listed on prescribed stock exchange; 
132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share ceases to 
be qualified investment due to mutual fund reorganization; 146.3(7) — 
Tax on acquisition of non-qualified investment; 146.3(9) — Tax on in- 
come from non-qualified investment; 207.1(4) — Tax on holding of non- 
qualified investment. 


History: Para. (b) of the definition “qualified investment” in subsec. 
146.3(1) amended by 2001, c. 17, s. 141, applicable after June 27, 1999. 
The para. formerly read: 


(b) a bond, debenture, note or similar obligation of a corporation the 
shares of which are listed on a prescribed stock exchange in 
Canada, 


The definition “qualified investment” in subsec. 146.3(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Paras. (b.1) and (b.2) added to the definition “qualified investment” in 
subsec. 146.3(1) by 1998, c. 19, subsec. 171(2), applicable after 1996. 
Regulations: 221 (information return by issuer of qualified investment); 
3200, 3201 (prescribed stock exchanges; but see also ITA 87(10)); 4900, 
4901, 5100-5104 (prescribed investments). 

Remission Orders: Lionaird Capital Corporation Notes Remission Or- 
der, P.C. 1999-737 (tax under 146.3(7) waived because taxpayers thought 
they were qualified investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


“registered retirement income fund” means a retire- 
ment income fund accepted by the Minister for registra- 
tion for the purposes of this Act and registered under the 
Social Insurance Number of the first annuitant under the 
fund; 


Related Provisions: 18(1)(u) — Investment counselling fees for RRSP 
are non-deductible; 128.1(10)“excluded right or interest’(a)(11) — No 
deemed disposition of RRIF on emigration; 248(1)‘‘disposition’(g) — 
Transfer between RRSPs/RRIFs not a disposition; 248(1)“registered re- 
tirement income fund” — Definition applies to entire Act. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs 
(archived); IT-528: Transfers of funds between registered plans. 


Forms: T2033: Direct transfer under para. 146(16)(a) or 146,3(2)(e). 


“retirement income fund” means an arrangement be- 
tween a carrier and an annuitant under which, in consider- 
ation for the transfer to the carrier of property, the carrier 
undertakes to pay to the annuitant and, where the annui- 
tant so elects, to the annuitant’s spouse or common-law 
partner after the annuitant’s death, in each year that be- 
gins not later than the first calendar year after the year in 
which the arrangement was entered into one or more 
amounts the total of which is not less than the minimum 
amount under the arrangement for the year, but the 
amount of any such payment shall not exceed the value of 
the property held in connection with the arrangement im- 
mediately before the time of the payment. 

Related Provisions: 146.3(1)“minimum amount’ — determination of 
minimum amount to be paid out; 248(1)‘retirement income fund” — Defi- 
nition applies to entire Act. 

History: The definition “retirement income fund” in subsec, 146.3(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
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See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


The definition “retirement income fund” in subsec. 146.3(1) substituted by 
1994, c. 21, subsec. 71(1), applicable 


(a) to 1992 et seg. with respect to 
(i) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and 
revised or amended after February 1986 and before 1992; and 


(b) where a retirement income fund was entered into before March 
1986 and was not revised or amended after February 1986 and before 
1992, to the taxation year in which the fund is first revised or 
amended after February 1986 and to subsequent taxation years. 


That definition formerly read: 


“retirement income fund” means an arrangement between a carrier 
and an annuitant under which, in consideration for the transfer to 
the carrier of property (including money), the carrier undertakes to 
pay to the annuitant and, where the annuitant so elects, to the annui- 
tant’s spouse after the annuitant’s death, 
(a) in each year, commencing not later than the first calendar 
year after the year in which the arrangement is entered into, one 
or more amounts the total of which is not less than the mini- 
mum amount under the arrangement for a year, but the amount 
of any such payment shall not exceed the value of the property 
‘held in connection with the arrangement immediately before the 
time of the payment, and 
(b) at the end of the year in which the last payment under the 
arrangement is, in accordance with the terms and conditions of 
the arrangement, required to be made, an amount equal to the 
value of the property, if any, held in connection with the ar- 
rangement at that time. 
Interpretation Bulletins: IT-415R2: Deregistration of RRSPs 
(archived). 


Information Circulars: 78-18R6: Registered retirement income funds. 


(1.1) [Repealed] 


History: Subsec. 146.3(1.1) repealed by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 84(3), applicable after 1992 [see now subsec. 252(4)]; and, in 
applying the subsec. in 1991 and 1992, the reference therein to “minimum 
amount” shall be read as “annuitant”, “minimum amount”. Subsec. (1.1) 
formerly read: 


(1.1) Definition of “spouse” — For the purposes of the definitions 
“minimum amount” and “retirement income fund” in subsection (1) 
paragraph (2)(d), subparagraph (2)(f)(iv), subsection (6) and para- 
graph (14)(b), “spouse” has the meaning assigned by. subsection 
146(1.1). 


(2) Acceptance of fund for registration — The Min- 
ister shall not accept for registration for the purposes of 
this Act any retirement income fund of an individual un- 
less, in the Minister’s opinion, the following conditions 
are complied with: 


(a) the fund provides that the carrier shall make only 
those payments described in any of paragraphs (d) and 
(e), the definition “retirement income fund” in subsec- 
tion (1), and subsections (14) and (14.1); 


(b) the fund provides that payments thereunder may 
not be assigned in whole or.in part; 


(c) where the carrier is a person referred to as a depos- 
itory in section 146, the fund es that 


Proposed Amendment — 146. SNe) : 
: jOpeniag words as 


(c) if the carrier is referred as a Vd OSi 
tary in section 146, the fund provides that - 
Application: The February 27, 2004 draft legislation, ‘subsec. 842 


will amend the opening words of para. 146. eee to sas as ae ap- 
plicable after 2001. eS 


Technical Notes (December 20, 2002): -guibseetea 
146.3(2) outlines the conditions that must be satisfied in onder" 
for a retirement income fund to be registered as a RRIF. 
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(i) the carrier has no right of offset as regards the 
property held in connection with the fund in re- 
spect of any debt or obligation owing to the carrier, 
and 


(ii) the property held in connection with the fund 
cannot be pledged, assigned or in any way alien- 
ated as security for a loan or for any purpose other 
than that of the making by the carrier to the annui- 
tant those payments described in paragraph (a); 


(d) the fund provides that, except where the annui- 
tant’s spouse or common-law partner becomes the an- 
nuitant under the fund, the carrier shall, as a conse- 
quence of the death of the annuitant, distribute the 
property held in connection with the fund at the time 
of the annuitant’s death or an amount equal to the 
value of such property at that time; 


(e) the fund provides that, at the direction of the annui- 
tant, the carrier shall transfer all or part of the property 
held in connection with the fund, or an amount equal 
to its value at the time of the direction (other than pro- 
perty required to be retained in accordance with the 
provision described in paragraph (e.1) or (e.2)), to- 
gether with all information necessary for the continu- - 
ance of the fund, to a person who has agreed to be a 
carrier of another registered retirement income fund of 
the annuitant; 


(e.1) where the fund does not govern a trust or the 
fund governs a trust created before 1998 that does not 
hold an annuity contract. as a qualified investment for 
the trust, the fund provides that.if an annuitant, at any 
time, directs that the carrier transfer all or part of the 
property held in connection with the. fund, or an 
amount equal to its value at that time, to a person who 
has agreed to be a carrier of another registered retire- 
ment income fund of the annuitant or to a registered 
pension plan in accordance with subsection (14.1), the 
transferor shall retain an amount equal to the lesser of 


(i) the fair market value of such portion of the pro- 
perty as would, if the fair market value thereof 
does not decline after the transfer, be sufficient to 
ensure that the minimum amount under the fund 
for the year in which the transfer is made may be 
paid to the annuitant in the year, and 


(ii) the fair market value of all the property; 


(e.2) where paragraph (e.1) does not apply, the fund 
provides that if an annuitant, at any time, directs that 
the carrier transfer all or part of the property held in 
connection with the fund, or an amount equal to its 
value at that time, to a person who has agreed to be a 
carrier of another registered retirement income fund of 
the annuitant or to a registered pension plan in accor- 
dance with subsection (14.1), the transferor shall re- 
tain property in the fund sufficient to ensure that the 
total of 


(1) all amounts each of which is the fair market 
value, immediately after the transfer, of a property 
held in connection with the fund that is 


(A) property other than an annuity contract, or 


(B) an annuity contract described, immediately 
after the transfer, in paragraph (b.1) of the defi- 
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nition “qualified investment” in subsection (1), 
and 


(ii) all amounts each of which is a reasonable esti- 
mate, as of the time of the transfer, of the amount 
of an annual or more. frequent periodic payment 
under an annuity contract (other than an annuity 
contract described in clause (i)(B)) that the trust 
may receive after the transfer and in the year of the 
transfer 


is not less than the amount, if any, by which the mini- 
mum amount under the fund for that year exceeds the 
total of all amounts received out of or under the fund 
before the transfer that are included in computing the 
income of the annuitant under the fund for that year; 


(f) the fund provides that the carrier shall not accept 
property as consideration thereunder Se than pro- 
perty transferred from ) 


(i) a registered retirement savings plan under which 
the individual is the annuitant, 


(ii) another registered retirement income fund 
under which the individual is the annuitant, . 


(iii) the individual to the extent only that the 
amount of the consideration was an amount de- 
scribed in subparagraph 60(1)(v), 


(iv) a registered retirement income fund or regis- 
tered retirement. savings plan. of, the individual’s 
spouse or common-law partner or former spouse or 
common-law partner under a decree, order or judg- 
ment of a competent tribunal, or under a written 
separation agreement, relating to a division of pro- 
perty between the individual and the individual’s 


spouse or common-law partner or former spouse or | 


common-law partner in settlement of rights arising 
out of, or on the breakdown of, their marriage or 
-common-law partnership, 


(v) a registered pension plan of which the indivi- 
~ dual is a member (within the meaning assigned by 
subsection 147.1(1)), 


(vi) a registered pension plan in accordance with 
subsection 147.3(5) or (7), or 


(vii) a provincial pension plan in circumstances to 
which subsection 146(21) applies; 


see the commeicatacy, to that ea 
plies after the 90" day after December 20, 2002. 


(g) the fund requires that no benefit or loan, other than 


(i) a benefit the amount of which is required to be 
included in computing the annuitant’s income, 


(ii) an amount referred to in paragraph (5)(a) or (b), 
or 


S. 146.3(2) 


(ii1) the benefit derived from the provision of ad- 
ministrative or investment services in respect of the 
fund, 


that is conditional in any way on the existence of the 
fund may be extended to the annuitant or to a person 
with whom the annuitant was not dealing at arm’s 
length; and 


(h) the fund in all other respects. complies with regula- 

tions of the Governor in Council made on the recom- 

mendation of the Minister of Finance. 
Related Provisions: 139.1(13) — Para. 146(2)(c.4) inapplicable to con- 
version benefit on demutualization of insurer; 146.3(11)— Change in 
fund after registration; 146.3(14)— ; 172(3) — Appeal 
from refusal to register; 248(1)“disposition’(g) — Transfer with same an- 
nuitant not a disposition; 248(8)— Occurrences as a consequence of 
death; 252(3) — Extended meaning of “spouse” and “former spouse”. 
History: Para. 146.3(2)(a) and the opening words of para. 146.3(2)(e.1) 
and (e.2) amended by 2003, c. 15, subsecs. 83(1)-(3), applicable after 
2003. Those provisions formerly read: 


(a) the fund provides that the carrier shall make only those pay- 
ments described in any of paragraphs (d) and (e), the definition “re- 
tirement income fund” in subsection (1) and paragraph (14)(b); 


(e.1) where the fund does not govern a trust or the fund governs a 
trust created before 1998 that does not hold an annuity contract as a 
qualified investment for the trust, the fund provides that if an annui- 
tant, at any time, directs that the carrier transfer all or part of the 
property held in connection with the fund, or an amount equal to its 
value at that time, to a person who has agreed to be a carrier of 
another registered retirement income fund of the annuitant, the 
transferor shall retain an amount equal to the lesser of 


(e.2) where paragraph (e.1) does not apply, the fund provides that if 
an annuitant, at any time, directs that the carrier transfer all or part 
of the property held in connection with the fund, or an amount equal 
to its value at that time, to a person who has agreed to be a carrier of 
another registered retirement income fund of the annuitant, the 
transferor shall retain property in the fund sufficient to ensure that 
the total of 


Subsec. 146.3(2) amended by 2000, c. 12, Sch. 2, ss. 1 and 2, to replace 
“spouse” with “spouse or common-law partner”, and by 2000, c. 12, Sch. 
2, s. 9; to replace “marriage” with “marriage or common-law partnership”, 
applicable to 2001 et seq.;, in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)‘“common-law partner’. 


Para. 146.3(2)(a) amended by 1998, c. 19, subsec. 171(3), applicable to 
taxation years that end after November 1991. Para. 146.3(2)(a) formerly 
read: 


(a) the fund provides that the carrier shall make only those pay- 
ments described in paragraphs (d) and (e), the definition “retirement 
income [fund]” in subsection (1) and paragraph (14)(b); 


Para. 146.3(2)(e) and the opening words of para. (e.1) amended, para. 
146.3(2)(e.2) added, by the said c. 19, subsecs. 171(4)-(6), applicable to 
retirement income funds entered into after July 13, 1990 and, in the appli- 
cation of para. (e) to retirement income funds entered into before July 14, 
1990, the para. shall be read without reference to the words “in prescribed 
form and manner”. Para. 146.3(2)(e) and the opening words of para. (e.1) 
formerly read: 


(e) the fund provides that, at the direction of the annuitant, the car- 
rier shall, in prescribed form and manner, transfer all or part of the 
property held in connection with the fund, or an amount equal to its 
value at the time of such direction (other than property required to 
be retained in accordance with the provision described in paragraph 
(e.1)), together with all information necessary for the continuance of 
the fund, to any person who has agreed to be a carrier of another 
registered retirement income fund of the annuitant; 


(e.1) the fund provides that where an annuitant, at any time, directs 
that the carrier transfer all or part of the property held in connection 
with the fund, or an amount equal to its value at that time, to any 
person who has agreed to be a carrier of another registered retire- 
ment income fund, as described in paragraph (e), the carrier shall 
retain an amount equal to the lesser of 


Subpara. 146.3(2)(f)(vii) added by 1994, c. 21, subsec. 71(3), applicable 
after 1991. 
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Para. 146.3(2)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
84(4), applicable after 1990. Para. (d) formerly read: 


(d) the fund provides that, except where the annuitant’s spouse be- 
comes the annuitant under the fund pursuant to the terms of the fund 
or the provisions of the will of the deceased annuitant, the carrier 
shall, as a consequence of the death of the annuitant, distribute the 
property held in connection with the fund at the time of death or an 
amount equal to the value of the property at that time; 


Subpara. 146.3(2)(f)(iv) amended applicable after 1992, and subparas. 
(f)(v) and (vi) added applicable after August 29, 1990, by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsecs. 84(5) and (6). Subpara. (f)(iv) formerly read: 


(iv) a registered retirement income fund or registered retirement 
savings plan of the individual’s spouse or former spouse pursuant to 
a decree, order or judgment of a competent tribunal or a written sep- 
aration agreement, relating to a division of property between the in- 
dividual and the individual’s spouse or former spouse in settlement 
of rights arising out of their marriage or other conjugal relationship, 
on or after the breakdown of their marriage or other relationship; 


Para. 146.3(2)(e) amended to add “(other than property required to be re- 
tained in accordance with the provision described in paragraph (e.1))”, and 
para. (e.1) added, by 1994, c. 7, Sch. If (1991, c. 49), s. 119, applicable to 
RIFs entered into after July 13, 1990. 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans. 

Information Circulars: 78-18R6: Registered retirement income funds. 
Forms: T550: Application for registration of RSPs, ESPs or RIFs under s. 


146, 146.1 and 146.3 of the ITA; T2033: Direct transfer under para. 
146(16)(a) or 146.3(2)(e). 


(3) No tax while trust governed by fund — Except 
as provided in subsection (9), no tax is payable under this 
Part by a trust on the taxable income of the trust for a 
taxation year if, throughout the period in the year during 
which the trust was in existence, the trust was governed 
by a registered retirement income fund of an individual, 
except that if the trust has 


(a) borrowed money in the year or has borrowed 
money that it has not repaid before the commencement 
of the year, 


(b) received a gift of property (other than a transfer 
from a registered retirement savings plan under which 
the individual is the annuitant (within the meaning of 
subsection 146(1)) or a transfer from a registered re- 
tirement income fund under which the individual is the 
annuitant) 


(1) in the year, or 


(11) in a preceding year and has not divested itself 
of the property or any property substituted therefor 
before the commencement of the year, or 


(c) carried on any business or businesses in the year, 
tax is payable under this Part by the trust, 

(d) where paragraph (a) or (b) applies, on its taxable 

income for the year, and 

(e) where neither paragraph (a) nor (b) applies and 

where paragraph (c) applies, on the amount, if any, by 

which 


(i) the amount that its taxable income for the year 
would be if it had no incomes or losses from 
sources other than from the business or businesses, 
as the case may be, 


exceeds 


(ii) such portion of the amount determined under 
subparagraph (1) in respect of the trust for the year 
as can reasonably be considered to be income 
from, or from the disposition of, qualified invest- 
ments for the trust. 


Related Provisions: 146.3(3.1) — Exception; 146.3(9) — Tax on in- 
come from non-qualified investments; 146.3(15)— Amount earned on 
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RRIF deposit account not taxable to annuitant; 149(1)(x) — RRIF exempt 
from tax; 206(2) — Part XI tax on excess holdings of foreign property; 
207.1(4) — Tax on holding non-qualified investments; 248(5) — Substi- 
tuted property; Canada-U.S. Tax Treaty:Art. XVIII:5 — Deferral of in- 
come accruing in retirement plan. 


History: Para. 146.3(3)(e) substituted by 1994, c. 21, subsec. 71(4), appli- 
cable to 1993 et seg. That para. formerly read: 
(e) where neither paragraph (a) nor (b) applies and where paragraph 
(c) applies, on the amount that its taxable income for the year would 
be if it had no incomes or losses from sources other than from the 
business or businesses, as the case may be. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


(3.1) Exception — Notwithstanding subsection (3), if 
the last annuitant under a registered retirement income 
fund has died, tax is, payable under this Part by the trust 
governed by the fund on its taxable income for each year 
after the year following the year in which the last annui- 
tant under the fund died. 


Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to 
beneficiaries. 


History: Subsec. 146.3(3.1) substituted by 1994, c. 21, subsec. 71(5), ap- 
plicable to 1993 et seq. That subsec. formerly read: 


(3.1) Notwithstanding subsection (3), if the last annuitant under a 
registered retirement income fund has died, tax is payable under this 
Part by the trust governed by the fund on its taxable income for each 
year after the year of the annuitant’s death. 


(4) Disposition or acquisition of property by” 
trust — Where at any time in a taxation year a trust gov- 
erned by a registered retirement income fund 


(a) disposes of property for a consideration less than 
the fair market value of the property at the time of the 
disposition, or for no consideration, or 


(b) acquires property for a consideration greater than 
the fair market value of the property at the time of the 
acquisition, 
2 times the difference between that fair market value and 
the consideration, if any, shall be included in computing 
the income for the taxation year of the taxpayer who is 
the annuitant under the fund at that time. 
Related Provisions: 212(1)(q), 214(3)(i) — Non-resident withholding 
tax. 
Regulations: 215(3) (information return). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 
Information Circulars: 78-18R6: Registered retirement income funds. 


(5) Benefits taxable — There shall be included in com- 
puting the income of a taxpayer for a taxation year all 
amounts received by the taxpayer in the year out of or 
under a registered retirement income fund other than the 
portion thereof that can reasonably be regarded as - 


(a) part of the amount included in computing the in- 
come of another taxpayer by virtue of subsections (6) 
and (6.2); or 

(b) an amount received in respect of the income of the 
trust under the fund for a taxation year for which the 
trust was not exempt from tax by virtue of subsection 
(3.1). 

(c) an amount that relates to interest, or to another 
amount included in computing income otherwise than 
because of this section, and that would, if the fund 
were a registered retirement savings plan, be a tax- 
paid amount (within the meaning assigned by para- 
graph (b) of the definition “tax-paid amount” in sub- 
section 146(1)). 
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Related Provisions: 56(1)(t)—— Income from RRIF; 60(1) — Transfer 
of refund of premium under RRSP; 139.1(12) — Conversion benefit on 
demutualization of insurance corporation not taxable; 146.3(1)“retirement 
income fund” — Requirement to withdraw minimum amount annually; 
146.3115) —— Amount earned in RRIF deposit account not taxable; 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 
153(1)(1) — Withholding of tax on RRIF payments; 160.2(2) — Joint and 
several liability where non-annuitant receives amount from RRIF; 
212(1)(q) — Withholding tax on RRIF payment to non-resident; Canada- 
U.S. Tax Treaty:Art: XXI:2(a) — RRSP exempt from U:S. tax. 


History: Para. 146.3(5)(c) added by 1998, c. 19, subsec. 171(7), applica- 
ble to deaths that occur after 1992. 


Regulations: 215(2) (information return). 
Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T4RIF: Statement of income from a registered retirement income 
fund; T4RIF Segment; T4RIF Summ: Return of income out of a registered 
retirement income fund; T4040: RRSPs and other registered plans for re- 
tirement [guide]. 


(5.1) Amount included in income — Where at any 
time in a taxation year a particular amount in respect of a 
registered retirement income fund that is a spousal plan 
(within the meaning assigned by subsection 146(1)) in re- 
lation to a taxpayer is required to be included in the in- 
come of the taxpayer’s spouse or common-law partner 
and the taxpayer is not living separate and apart from the 
taxpayer’s spouse or common-law partner at that time by 
reason of the breakdown of their marriage or common- 
law partnership, there shall be included at that time in 
computing the taxpayer’s income for the year an amount 
equal to the least of 


Proposed Amendment — 146. 3(5. us SaennG | 
words 


(6. 1) AiGHIY included in income whee. at a 


time in a taxation year a particular amount in respect of 


a registered retirement income fund that is a spousal or — 


common-law partner plan (within the meaning assigned 


by subsection 146(1)) in relation to a taxpayer is re- 


quired to be included in the income of the taxpayer's — 
spouse or common-law partner and the taxpayer is not 
living separate and apart from the taxpayer’s spouse or 
common-law partner at that time by reason of the break- _ 
down of their marriage or common-law partnership, : 
there shall be included at that time in computing the tax- 
payer’s income for the year an amount equal to the least 
of . 
Application: The February 27, 2004 aor oe. subsea, $4(4), 
will amend the opening words of subsec. 146.3(5.1) to read as above, 
applicable to 2001 er seq. except that, if a taxpayer and a person have 
jointly elected under s. 144 of the Modernization of Benefits and Obli- 
gations Act [S.C. 2000, c. 12; see the transitional rules reproduced in the — 
History to 248(1)“common-law partner’’], in respect of the 1998, 1999 
or 2000 taxation years, it applies to the taxpayer and the person in re- 
spect of the applicable taxation year and subsequent taxation years. 
Technical Notes: In 2000, the Act was amended to include 
common-law partners, but some provisions, including the En- 
glish version of subsection 146.3(5.1), were overlooked. This 
subsection is therefore amended to correct this omission. The 
amendment applies, in general, to the 2001 and subsequent tax- 
ation years. However, it may apply as of 1998 if the common- 
law partners jointly choose to be deemed as such, beginning in 
that year, for the purposes of the application of the Act. 


(a) the total of all amounts each of which is a premium 
(within the meaning assigned by subsection 146(1)) 
paid by the taxpayer in the year or in one of the two 
immediately preceding taxation years to a registered 
retirement savings plan under which the taxpayer’s 
spouse or common-law partner was the annuitant 
(within the meaning assigned by subsection 146(1)) at 
the time the premium was paid, 


S. 146.3(5.5)(b) 


(b) the particular amount, and 
(c) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount in respect of the fund that is required, in 
the year and at or before that time, to be included 
in the income of the taxpayer’s spouse or common- 
law partner 


exceeds 


(ii) the minimum amount under the fund for the 

year. 
Related Provisions: 60(1) — Transfer of refund of premiums under 
RRSP; 60(j.2) — Transfer to spousal. RRSP; 146(8.21) — Premium 
deemed not paid; 146(8.3)— Spousal RRSP payments; 146(8.6) — 
RRSP — Spouse’s income; 146.3(5.4) — Spouse’s income; 146.3(5.5) — 
Application of subsec. (5.1); 147.3(13.1) — Withdrawal of excessive 
transfers to RRSPs and RRIFs. 


History: Subsec. 146.3(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner’, and by 2000, c. 12, 
Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partner- 
ship”, applicable to 2001 et seq., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner’. 


interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: T4RIF: Statement of income from a registered retirement income 
fund; T4RIF Segment; T4RIF Summ: Return of income out of a registered 
retirement income fund; T1234; Allowable amounts of non-refundable tax 
credits; T2205: Amounts from a spousal or common-law partner RRSP or 
RRIF to include in income. 


(5.2) [Repealed under former Act] 


(5.3) Ordering — Where a taxpayer has paid more than 
one premium described in subsection (5.1), such a pre- 
mium or part thereof paid by the taxpayer at any time 
shall be deemed to have been included in computing the 
taxpayer’s income by virtue of that subsection before pre- 
miums or parts thereof paid by the taxpayer after that 
time. 


(5.4) Spouse’s income — Where, in respect of an 
amount required at any time in a taxation year to be in- 
cluded in computing the income of a taxpayer’s spouse or 
common-law partner, all or part of a premium has, by rea- 
son of subsection (5.1), been included in computing the 
taxpayer’s income for the year, the following rules apply: 


(a) the premium or part thereof, as the case may be, 
shall, for the purposes of subsections (5.1) and 
146(8.3) after that time, be deemed not to have been a 
premium paid to a registered retirement savings plan 
under which the taxpayer’s spouse or common-law 
partner was the annuitant (within the meaning as- 
signed by subsection 146(1)); and 


(b) an amount equal to the premium or part thereof, as 
the case may be, deducted in computing the income of 
the spouse or common-law partner for the year. 


Related Provisions: |46(8.6) — Spouse’s income. 


History: Subsec. 146.3(5.4) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


(5.5) Where subsec. (5.1) does not apply — Sub- 
section (5.1) does not apply 


(a) in respect of a taxpayer at any time during the year 
in which the taxpayer dies; 


(b) in respect of a taxpayer where either the taxpayer 
or the annuitant is a non-resident at the particular time 
referred to in that subsection; 
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(c) to any payment that is received in full or partial 
commutation of a registered retirement savings plan or 
a registered retirement income fund and in respect of 
which a deduction was made under paragraph 60(1) if, 
where the deduction was in respect of the acquisition 
of an annuity, the terms of the annuity provide that it 
cannot be commuted, and it is not commuted, in whole 
or in part within 3 years after the acquisition; or 


(d) in respect of an amount that is deemed by subsec- 
tion (6) to have been received by an annuitant under a 
registered retirement income fund immediately before 
the annuitant’s death. 


(6) Where last annuitant dies — Where the last annu- 
itant under a registered retirement income fund dies, that 
annuitant, shall be deemed to have received, immediately 
before death, an amount out of or under a registered re- 
tirement income fund equal to the fair market value of the 
property of the fund at the time of the death. 

Related Provisions: 56(1)(t) — Income from RRIF; 146(8.8) — Paral- 
lel rule for RRSPs; 146.3(5.5)— Application of subsec. (5.1); 
146.3(6.2) — Amount deductible; 160.2(2) — Joint and several liability 


for tax owing on payment from RRIF; 212(1)(q), 214(3)qG) — Non-resi- 
dent withholding tax; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 146.3(6) substituted by 1994, c. 21, subsec. 71(6), appli- 
cable to deaths occurring after 1992. That subsec. formerly read: 


(6) Effect of death where person other than spouse becomes 
entitled — Where the last annuitant under a registered retirement 
income fund dies, the annuitant shall be deemed to have received, 
immediately before the annuitant’s death, an amount out of or under 
a registered retirement income fund equal to the amount, if any, by 
which 


(a) the fair market [value] of all the property of the fund at the 
time of death 


exceeds 


(b) the portion thereof that, as a consequence of the death, be- 
comes receivable by the annuitant’s spouse. 


Regulations: 215(4) (information return). 
Forms: RC4178: Death of a RRIF annuitant [guide]. 


(6.1) Designated benefit deemed received — A 
designated benefit of an individual in respect of a regis- 
tered retirement income fund that is received by the legal 
representative of the last annuitant under the fund shall be 
deemed 


(a) to be received by the individual out of or under the 
fund at the time it is received by the legal representa- 
tive; and 


(b) except for the purpose of the definition “designated 
benefit” in subsection (1), not to be received out of or 
under the fund by any other person. 


Related Provisions: 60(1)(v)(B.1) — Rollover of designated benefits to 
child or grandchild on death; 146(8.1)— Parallel rule for RRSPs; 
212(1)(q), 214(3)G) — Non-resident withholding tax. 


History: Subsec. 146.3(6.1) substituted by 1994, c. 21, subsec. 71(6), ap- 
plicable to deaths occurring after 1992. That subsec. formerly read: 


(6.1) Amount deemed received by child or grandchild as a 
result of death — Such portion of an amount paid in a taxation 
year out of or under a registered retirement income fund after the 
death of the last annuitant thereunder to the annuitant’s legal repre- 
sentative as, had that portion been paid under the fund to a benefici- 
ary of the deceased’s estate, would have been a refund of premiums 
(within the meaning assigned by subsection 146(1)) if the fund were 
a registered retirement savings plan shall, to the extent it is so desig- 
nated jointly by the legal representative and the beneficiary in pre- 
scribed form filed with the Minister, be deemed 


(a) to be received by the beneficiary in the year as a benefit that 
is a refund of premiums under a registered retirement savings 
plan (within the meanings assigned by subsection 146(1)); and 
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(b) not to be received out of or under a registered retirement 
income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]; T1090: Death of a 
RRIF annuitant — designated benefit. 


(6.11) Transfer of designated benefit — For the pur- 
pose of subparagraph 60(1)(v), the eligible amount of a 
particular individual for a taxation year in respect of a 
registered retirement income fund is nil unless the partic- 
ular individual was 


(a) a spouse or common-law partner of the last annui- 
tant under the fund, or 


(b) a child or grandchild of that annuitant who was de- 
pendent because of physical or mental infirmity ‘on 
that annuitant, 


in which case the eligible amount shall be determined by 
the formula 
(B—C) 
] foe Ae She Oe Te! 
AX 


where 


Ais the portion of the designated benefit of the particu- 
lar individual in respect of the fund that is included 
because of subsection (5) in computing the particular 
individual’s income forthe year, 


Bis the minimum amount under the fund for the year, 
C is the lesser of 


(a) the total amounts included because of subsec- 
tion (5) in computing the income of an annuitant 
under the fund for the year in respect of amounts 
received by the annuitant out of or under the fund, 
and 


(b) the minimum amount under the fund for the 
year, and 


D is the total of all amounts each of which is the portion 
of a designated benefit of an individual in respect of 
the fund that is included because of subsection (5) in 
computing the individual’s income for the year. 


Related Provisions: 60(1)(ii)(a) — Transfer to trust for infirm depen- 
dent child; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 146.3(6.11) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Subsec. 146.3(6.11) added by 1994, c. 21, subsec. 71(6), applicable to 
deaths occurring after 1992. 


Forms: RC4178: Death of a RRIF annuitant [guide]. 


(6.2) Amount deductible — There may be deducted 
from the amount deemed by subsection (6) to be received 
by an annuitant out of or under a registered retirement in- 
come fund an amount not exceeding the amount deter- 


mined by the formula 
(B +C—D) 
|] —-_-————+ 
bap (B+C) 


where 
A is the total of 


(a) all designated benefits of individuals in respect 
of the fund, 


(b) all amounts that would, if the fund were a regis- 
tered retirement savings plan, be tax-paid amounts 
(in this subsection having the meaning assigned by 
subsection 146(1)) in respect of the fund received 
by individuals who received, otherwise than be- 
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cause of subsection (6.1), designated ements in re- 
spect of the fund, and 


(c) all amounts. each of which is an amount that 
would, if the fund were a registered retirement sav- 
ings plan, be a tax-paid amount in respect of the 
fund received by the legal representative of the last 
annuitant under the fund, to the extent that the legal 
representative would have been entitled to desig- 
nate that tax-paid amount under paragraph (a) of 
the definition “designated benefit” in subsection 
(1) if tax-paid amounts were not excluded in deter- 
mining refunds of premiums (as defined in subsec- 
tion 146(1)); 


Bis the fair market value of the property of the fund at 
the particular time that is the later of 


(a) the end of the first calendar year that begins af- 
ter the death of the annuitant, and 


(b) the time immediately after the last time that any 
designated benefit in respect of the fund is received 
by an individual; 
C is the total of all amounts paid out of or under the fund 
after the death of the last annuitant thereunder and 
before the particular time; and 


Dis the lesser of 


(a) the fair market value of the property of the fund 
at the time of the death of the last annuitant there- 
under, and 


(b) the sum of the values of B and C in respect of 
the fund. 
Related Provisions: 118.1(5.3) — Designation of charity as beneficiary 
of RRIF; 146(8.9) — Parallel rule for RRSPs. 
History: The description of A in subsec. 146.3(6.2) amended by 1998, c. 
19, subsec. 171(8), applicable to deaths that occur after 1992. The descrip- 
tion formerly read: 


A is the total of all designated benefits of individuals in respect of 
‘the fund; 


Subsec. 146.3(6.2) substituted by 1994, c. 21, subsec. 71(6), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(6.2) Amount deductible — There may be deducted from the 
amount deemed by subsection (6) to have been received by an annu- 
itant under a registered retirement income fund the total of all 
amounts each of which is 


(a) that portion of an amount paid out of or under the fund that 
is deemed to be received by a beneficiary as a benefit that is a 
refund of premiums pursuant to subsection (6.1), or 


(b) an amount paid under the fund to a child or grandchild of 
the annuitant that would be a refund of premiums (within the 
meaning assigned by subsection 146(1)) had the fund been a 
registered retirement savings plan 


and each amount described in paragraph (b) that is paid to a child or 
grandchild of the deceased shall be deemed to be received by. the 
child or grandchild, as the case may be, as a benefit that is a refund 
of premiums under a registered retirement savings plan (within the 
meanings assigned by subsection 146(1)) and not to be received out 
of or under a registered retirement income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]. 


(7) Acquisition of non-qualified investment by 
trust — Where at any time in a taxation year a trust gov- 
erned by a registered retirement income fund 


(a) acquires an investment that is not a qualified in- 
vestment, or 


(b) uses or permits to be used a property of the trust as 
security for a loan, 


the fair market value of 


(c) the investment at the time it was acquired by the 
trust, or 


S. 146.3(9)(b)(i) 


(d) the property used as security at the time it com- 
menced to be so used 


as the case may be, shall be included in computing the 
income for the year of the taxpayer who is the annuitant 
under the fund at that time. 

Related Provisions: 146.3(9)— Tax payable where non-qualified in- 
vestment acquired; 146.3(10) — Recovery of property used as security; 


212(1)(q), 214(3)(G) — Non-resident withholding tax; 259(1) — Election 
for proportional holdings in trust property. 


Regulations: 215(3) (information return). 


Remission Orders: Lionaird Capital Corporation Notes Remission Or- 
der, P.C. 1999-737 (tax under 146.3(7) waived because taxpayers thought 
they were qualified investments). 


interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(8) Disposition of non-qualified investment — 
Where at any time in a taxation year a trust governed by a 
registered retirement income fund disposes of a property 
that, when acquired, was not a qualified investment, there 
may be deducted in computing the income for the taxa- 
tion year of the taxpayer who is the annuitant under the 
fund at that time, an amount equal to the lesser of 


(a) the amount that, by virtue of subsection (7), was 
included in computing the income of a taxpayer in re- 
spect of the acquisition of that property, and 


(b) the proceeds of disposition of the property. 
Related Provisions: 259(1)— Election for proportional holdings in 
trust property. 

Regulations: 215(3) (information return). 


Interpretation Bulletins: [T-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(9) Tax payable where non-qualified investment 
acquired — Where a trust governed by a registered re- 
tirement income fund has acquired a property that is not a 
qualified investment, 


Rropased Amendment — 146.3(9) ppening 
words. | 


() Tax payable: on income from non-qualified 
investment — If a trust that is governed by a regis- 
tered retirement income fund holds, at any time in a tax- 
ation year, a property that is not a qualified investment, 
Application: The February 27, 2004 draft legislation, subsec. 84(5), 
will amend the opening words of subsec. 146.3(9) to. read as above, ap- 
plicable to 2003 et seq. 

Technical Notes. (December. 20, 2002): Subsection 
146.3(9) provides that, if a trust governed by a RRIF acquires a 
non-qualified investment, any income earned by the trust from 
the investment is taxable under Part I. 


Subsection 146, 3(9) is amended to clarify that income from 
property that was a qualified investment at the time it was ac- 
quired but later became non-qualified is also taxable in respect 
of the non-qualified period. This amendment, which applies to. 
the 2003 and subsequent taxation years, is consistent with the 
tax treatment of income earned by RRSP trusts from non-quali- 
fied investments under subsection 146(10.1). 


(a) tax is payable under this Part by the trust on the 
amount that its taxable income for the year would be if 
it had no incomes or losses from sources other than the 
property that is not a qualified investment or no capital 
gains or capital losses other than from the disposition 


of that property, as the case may be; and 
(b) for the purposes of paragraph (a), 

(i) “income” includes dividends described in sec- 
tion 83, and 
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(11) paragraphs 38(a) and (b) shall be read without 
reference to the fractions set out therein. 


Proposed Amendment — 146.3(9)(b)(ii) _ 
(ii) paragraphs 38(a) and (b) are to be read with 
the fraction set out in each of those paragraphs 
replaced by the word “all”. 


Application: The February 27, 2004 draft legislation, sabeee. 84(6), 
will amend subpara. 146.3(9)(b)(ii) to read as above, in force on Royal — 
Assent. 


Technical Notes (December 20, 2002): Subparagraph _ 


146.3(9)(b)Gi) is reworded for clarity, ae on oe : 
Assent. 


Related Provisions: 146.3(3) — No tax while trust governed by fund; 
146.3(7) — i 
RRIF exemption; 207.1(4) — Tax payable by RRIF on non-qualified in- 
vestments; 259(1) — Election for proportional holdings in trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


(10) Recovery of property used as security — 
Where at any time in a taxation year a loan for which a 
trust governed by a registered retirement income fund has 
used or permitted to be used trust property as security 
ceases to be extant, and the fair market value of the pro- 
perty so used was included by virtue of subsection (7) in 
computing the income of a taxpayer who was the annui- 
tant. under the fund, there may be deducted in computing 
the income for a taxation year of the taxpayer who is at 
that time the annuitant, an amount equal to the amount, if 
any, remaining when 


(a) the net loss (exclusive of payments by the trust as 
or on account of interest) sustained by the trust in con- 
sequence of its using or permitting to be used the pro- 
perty as security for the loan and not as a result of a 
change in the fair market value of the property 


is deducted from 


(b) the amount so included in computing the income 
of a taxpayer in consequence of the trust’s using or 
permitting to be used the property as security for the 
loan. 

Regulations: 215(3) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(11) Change in fund after registration — Where, on 
any day after a retirement income fund has been accepted 
by the Minister for registration for the purposes of this 
Act, the fund is revised or amended or a new fund is sub- 
stituted therefor, and the fund as revised or amended or 
the new fund substituted therefor, as the case may be, (in 
this subsection referred to as the “amended fund”) does 
not comply with the requirements of this section for its 
acceptance by the Minister for registration for the pur- 
poses of this Act, the following rules apply: 


(a) the amended fund shall be deemed, for the pur- 
poses of this Act, not to be a registered retirement in- 
come fund; and 


(b) the taxpayer who was the annuitant under the fund 
before it became an amended fund shall, in computing 
the taxpayer’s income for the taxation year that in- 
cludes that day, include as income received out of the 
fund at that time an amount equal to the fair market 
value of all the property held in connection with the 
fund immediately before that time. 


Related Provisions: 146.3(2) — Requirements for acceptance for regis- 
tration; 146.3(12) — Where arrangement deemed to be new fund substi- 
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tuted for RRIF; 146.3(13) — Where fund deemed revised or amended; 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 
153(1)(1) — Withholdings; 204.2(1.4) — Deemed receipt where RRSP or 
RRIF amended; 212(1)(q), 214(3)(i) — Non-resident withholding tax. 


Information Circulars: 78-18R6: Registered retirement income funds. 
Forms: T1234: Allowable amounts of non-refundable tax credits; T2205: 


Amounts from a spousal or common-law partner RRSP or RRIF to include 
in income. 


(12) Idem — For the purposes of subsection (11), an ar- 
rangement under which a right or obligation under a re- 
tirement income fund is released or extinguished either 
wholly or in part and either in exchange or substitution 
for any right or obligation, or otherwise (other than an ar- 
rangement the sole object and legal effect of which is to 
revise or amend the fund) or under which payment of any 
amount by way of loan or otherwise is made on the secur- 
ity of a right under a retirement income fund, shall be 
deemed to be a new fund substituted for the retirement 
income fund. 


Regulations: 215(4) (information return). 


(13) Idem — Where at any time a benefit or loan is ex- 

tended or continues to be extended as a consequence of 
the existence of a registered retirement income fund and 

that benefit or loan would be prohibited if the fund met 

the requirement for registration contained in paragraph 

(2)(g), for the purposes of subsection (11), the fund shall 

be deemed to have been revised or amended at that time 

so that it fails to meet the requirement for registration . 
contained in paragraph (2)(g). 


(14) Transfer on breakdown of marriage or 
common-law partnership — An amount is transferred 
from a registered retirement income fund of an annuitant 
in accordance with this subsection if the amount 


(a) is transferred on behalf of an individual who is a 
spouse or common-law partner or former spouse or 
common-law partner of the annuitant and who is enti- 
tled to the amount under a decree, an order or a judg- 
ment of a competent tribunal, or under a written agree- 
ment, that relates to a division of property between the 
annuitant and the individual in settlement of rights that 
arise out of, or on a breakdown of, their marriage or 
common-law partnership; and 


(b) is transferred directly to 


(i) a registered retirement income fund under 
which the individual is the annuitant, or 


(11) a registered retirement savings plan under 
which the individual is the annuitant (within the 
meaning assigned by subsection 146(1)). 


Related Provisions: 146(16)(b)— Transfer of RRSP on marriage 
breakdown; 146.3(2)(e)-(e.2)-— Conditions applying on __ transfer; 
146.3(14.2) — Effect of transfer; 252(3)— Extended meaning of 
“spouse” and “former spouse”. 


History: Subsec. 146.3(14) amended by 2003, c. 15, subsec. 83(4), appli- 
cable after 2003. It formerly read: 


(14) Transfers — Notwithstanding anything in this section, an 
amount 


(a) transferred as described in paragraph (2)(e), or 


(b) transferred from a registered retirement income fund of an 
annuitant to a registered retirement income fund or registered 
retirement savings plan of the annuitant’s spouse or common- 
law partner or former spouse or common-law partner under a 
decree, order or judgment of a competent tribunal, or under a 
written separation agreement, relating to a division of property 
between the annuitant and the annuitant’s spouse or common- 
law partner or former spouse or common-law partner in settle- 
ment of rights arising out of, or on the breakdown of, their mar- 
riage or common-law partnership, 
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shall be deemed not to be an amount received by the annuitant out 
of or under a registered retirement income fund. 


Subsec. 146.3(14) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, and by 2000, c. 12, Sch. 
2, s. 9, to replace “marriage” with “marriage or common-law partnership”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


Para. 146.3(14)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
84(7), applicable after 1992. Para. (b) formerly read: 


(b) transferred from a registered retirement income fund of an annu- 
itant to a registered retirement income fund or a registered retire- 
ment savings plan of the annuitant’s spouse or former spouse pursu- 
ant to a decree, order or judgment of a competent tribunal or a 
written separation agreement, relating to a division of property be- 
tween the annuitant and the annuitant’s spouse or former spouse in 
settlement of rights arising out of their marriage or other conjugal 
relationship, on or after the breakdown of their marriage or other 
relationship, 


Regulations: 215(5) (information return). 


Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans; IT-528: Transfers of funds between registered plans. 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 
1999-1855, s. 2 (remission to Quebec judges for excess contributions in 
1989-90 transferred under 146.3(14)). 


information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T2033: Direct transfer under para. 146(16)(a) or 146.3(2)(e); 
T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
marriage breakdown. 


(14.1) Transfer to money purchase RPP — An 
amount is transferred from a registered retirement income 
fund of an annuitant in accordance with this subsection if 
the amount is transferred at the direction of the annuitant 
directly to a registered pension plan of which, at any time 
before the transfer, the annuitant was a member (within 
the meaning assigned by subsection 147.1(1)) or to a pre- 
scribed registered pension plan and allocated to the annui- 
tant under a money purchase provision (within the mean- 
ing assigned by subsection 147.1(1)) of the plan. 

Related Provisions: 146.3(14.2)—Effect of 


8300(1)“excluded contribution’ — Amount 
contribution. 


History: Subsec. 146.3(14.1) added by 2003, c. 15, subsec. 83(4), appli- 
cable after 2003. 


transfer; Reg. 
transferred is excluded 


(14.2) Taxation of amount transferred — An amount 
transferred on behalf of an individual in accordance with 
paragraph (2)(e) or subsection (14) or (14.1) 
(a) is not, solely because of that transfer, to be 1n- 
cluded in computing the income of any taxpayer; and 


(b) is not to be deducted in computing the income of 
any taxpayer. 
History: Subsec. 146.3(14.2) added by 2003, c. 15, subsec. 83(4), appli- 
cable after 2003. 


(15) Credited or added amount deemed not re- 
ceived — Where 


(a) an amount is credited or added to a deposit with a 
depositary referred to in paragraph (d) of the definition 
“carrier” in subsection (1) as interest or income in re- 
spect of the deposit, 


(b) the deposit is a registered retirement income fund 
at the time the amount is credited or added to the de- 
posit, and 


(c) during the calendar year in which the amount is 
credited or added or during the preceding calendar 
year, the annuitant under the fund was alive, 


the amount shall be deemed not to be received by the an- 
nuitant or any other person solely because of the crediting 
or adding. 


S. 147(1) pro 


History: Subsec. 146.3(15) substituted by 1994, c. 21, subsec. 71(7), ap- 
plicable to deaths occurring after 1992. That subsec. formerly read: 


(15) Where amount credited or added deemed not received — 
Where an amount is credited or added to a deposit with a depositary 
referred to in paragraph (d) of the definition “carrier” in subsection 
(1) as interest or income in respect of the deposit, and where 


(a) the deposit is a registered retirement income fund at the time 
the amount is credited or added to the deposit, and 


(b) the annuitant under the fund is alive during the year in 
which the amount is credited or added, 


the amount shall be deemed not to be received by the annuitant by 
reason only of the crediting or adding. 


Definitions [s. 146.3]: “amount” — 248(1); “annuitant” — 146.3(1): 
“annuity” — 248(1); “arm’s length” —251(1); “authorized foreign 
bank” — 248(1); “beneficial owner” — 248(3); “calendar year” — Inter- 
pretation Act 37(1)(a); “capital gain”, “capital loss” — 39(1), 248(1); 
“carrier” — 146.3(1); “common-law partner’, “common-law _ partner- 
ship’? — 248(1); “consequence of the death” — 248(8); “corporation” — 
248(1), Interpretation Act; “deferred profit sharing plan” — 147(1), 
248(1); “depositary” — 146(1)‘retirement savings — plan”(b)(iii), 
146.3(1)“carrier’(d); “former spouse” — 252(3); “held” — 146.3(1); “in- 
dividual”, “legal representative” — 248(1); “licensed annuities pro- 
vider’ — 147(1), 248(1); “listed” —87(10); “minimum amount” — 
146.3(1); “Minister”, “non-resident”, “person”, “prescribed” — 248(1); 
“prescribed stock exchange in Canada’— Reg. 3200; “property” — 
248(1); “property held” — 146.3(1); “province” — Interpretation Act 
35(1); “qualified investment” — 146.3(1); “received” — 146.3(15); “reg- 
istered pension plan” — 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“retirement income fund” — 146.3(1), 248(1); “separation agreement” — 
248(1); “spousal or common-law partner plan” — 146(1); “spouse” — 
252(3); “substituted property” — 248(5); “surviving spouse” — 
146.3(1)“‘annuitant’’(b); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writ- 
ten” — Interpretation Act 35(1)“writing”. 


Deferred Profit Sharing Plans 


147. (1) Definitions — In this section, 


“deferred profit sharing plan’ means a profit sharing 
plan accepted by the Minister for registration for the pur- 
poses of this Act, on application therefor in prescribed 
manner by a trustee under the plan and an employer of 
employees who are beneficiaries under the plan, as com- 
plying with the requirements of this section; 


Related Provisions: 128.1(10)“excluded right or interest’”(a)(iv) — No 
deemed disposition of DPSP on emigration. 


interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


‘forfeited amount’, under a deferred profit sharing plan 
or a plan the registration of which has been revoked pur- 
suant to subsection (14) or (14.1), means an amount to 
which a beneficiary under the plan has ceased to have any 
rights, other than the portion thereof, if any, that 1s paya- 
ble as a consequence of the death of the beneficiary to a 
person who is entitled thereto by virtue of the participa- 
tion of the beneficiary in the plan; 


“licensed annuities provider” means a person licensed 
or otherwise authorized under the laws of Canada or a 
province to carry on in Canada an annuities business; 
Related Provisions: 248(1)‘licensed annuities provider” — Definition 
applies to entire Act. 

History: The definition “licensed annuities provider” added to subsec, 
147(1) by 1997, c. 25, subsec. 43(1), applicable after 1991. 


“profit sharing plan’ means an arrangement under 
which payments computed by reference to an employer’s 
profits from the employer’s business, or by reference to 
those profits and the profits, if any, from the business of a 
corporation with which the employer does not deal at 
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arm’s length, are or have been made by the employer to a 
trustee in trust for the benefit of employees or former em- 
ployees of that employer. 

Related Provisions: 147(16)— Payments out of profits; 248(1)“de- 


” “es 


ferred profit sharing plan”, “profit sharing plan’ — Definitions apply to 
entire Act; 248(8) — Occurrences as a consequence of death. 


Regulations: 1501 (prescribed manner). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits. 


Information Circulars: 77-1R4: Deferred profit sharing plans. See also 
list at end of s. 147. 


Forms: T3D: Income tax return for DPSP or revoked DPSP. 


(1.1) Participating employer — An employer is con- 
sidered to participate in a profit sharing plan where the 
employer makes or has made payments under the plan to 
a trustee in trust for the benefit of employees or former 
employees of the employer. 


History: Subsec. 147(1.1) added by 1997, c. 25, subsec. 43(2), applicable 
after 1988. 


(2) Acceptance of plan for registration — The Min- 
ister shall not accept for registration for the purposes of 
this Act any profit sharing plan unless, in the Minister’s 
opinion, it complies. with the following conditions: 


(a) the plan provides that each payment made under 
the plan to a trustee in trust for the benefit of benefi- 
ciaries thereunder is the total of amounts each of 
which is required to be allocated by the trustee in the 
year in which it is received by the trustee, to the indi- 
vidual beneficiary in respect of whom the amount was 
so paid; | 


(a.1) the plan includes a stipulation that no contribu- 
tion may be made to the plan other than 


(i) a contribution made in accordance with the 
terms of the plan by an employer for the benefit of 
the employer’s employees who are beneficiaries 
under the plan, or 


(11) an amount transferred to the plan in accordance 
with subsection (19); 


(b) the plan does not provide for the payment of any | 


amount to an employee or other beneficiary thereun- 
der by way of loan; 


(c) the plan provides that no part of the funds of the 
trust governed by the plan may be invested in notes, 
bonds, debentures, bankers’ acceptances or similar ob- 
ligations of | 


(i) an employer by whom payments are made in 
trust to a trustee under the plan for the benefit of 
beneficiaries thereunder, or 


(11) a corporation with whom that employer does 
not deal at arm’s length; 


(d) the plan provides that no part of the funds of the 
trust governed by the plan may be invested in shares 
of a corporation at least 50% of the property of which 
consists of notes, bonds, debentures, bankers’ accept- 
ances or similar obligations of an employer or a corpo- 
ration described in paragraph (c); 


(e) the plan includes a provision stipulating that no 
right or interest under the plan of an employee who is 
a beneficiary thereunder is capable, either in whole or 
in part, of surrender or assignment; 
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(f) the plan includes a provision stipulating that each — 
of the trustees under the plan shall be» resident in 
Canada; 


(g) the plan provides that, if a corporation licensed or 
otherwise authorized under the laws. of Canada ora 
province to carry on in Canada the business of offer- 
ing to the public its services as trustee is not a trustee 
under the plan, there shall be at least 3 trustees under 
the plan who shall be individuals; 


(h) the plan provides that all income received, capital 
gains made and capital losses sustained by the trust 
governed by the plan must be allocated to benefi- 
ciaries under the plan on or before a day 90 days after 
the end of the year in which they were received, made 
or sustained, as the case may be} to the extent that they 
have not been allocated in years preceding that year; 


(1) the plan provides that each amount allocated or re- 
allocated by a trustee under the plan to a beneficiary 
under the plan vest irrevocably in that beneficiary, 


(i) in the case of an amount allocated or reallocated 
before 1991, at a time that is not later than 5 years 
after the end of the year in which it was allocated 
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or reallocated, unless the beneficiary: becomes, 
before that time, an individual who is not an. em- 
ployee of any ssapperene who participates! in the 
plan, and 


(ii) in the case of any other amount, not later than 
the later of the time of allocation or, reallocation 
and the day on which the beneficiary completes a 
period of 24 consecutive months as a beneficiary 
under the plan or under any other deferred profit 
sharing plan for which the plan can reasonably be 
considered to have been substituted; 


(1.1) the plan requires that each forfeited amount under 
the plan and all earnings of the.plan reasonably attrib- 
utable thereto be paid to.employers who participate in 
the plan, or be reallocated to beneficiaries under the 
plan, on or before the later.of December 31, 1991,.and 
December 31 of the year immediately following the 
calendar year in which the amount is forfeited, or such 
later time as is permitted in writing by the Minister 
under subsection (2.2); 


(j) the plan provides that a trustee under the plan in- 
form, in writing, all new beneficiaries wie the plan 
of their rights under the plan; i 


(k) the plan provides that, in respect of each benefici- 
ary under the, plan who has been employed by an em- 
_ ployer who participates in the plan, all amounts vested 
under the plan in the beneficiary become payable 


(i) to the beneficiary, or 


(ii) in the event of the beneficiary’s death, to an- 
other person designated by the beneficiary or to the 
beneficiary’s estate, 


not later than the earlier of 


(iil) the end of the year in which the beneficiary 
attains 69 years of age, and 


(iv) 90 days after the earliest of 
(A) the death of the beneficiary, 


(B) the day on which the beneficiary ceases to 
be employed by an employer who participates 
in the plan where, at the time of ceasing to be so 
employed, the beneficiary is not employed by 
another employer who participates in the plan, 
and 


(C) the termination or winding-up of the plan, 


except that the plan may provide that, on election by 
the beneficiary, all or any part of the amounts payable 
to the beneficiary may be paid 


(v) in equal instalments payable not less frequently 
than annually over a period not exceeding 10 years 
from. the day on which the amount became paya- 
ble, or 


(vi) by a trustee under the plan to a licensed annui- 
ties provider to purchase for the beneficiary an an- 
nuity where 


(A) payment of the annuity is to begin not later 
than the end of the year in which the benefici- 
ary attains 69 years of age, and 


(B) the guaranteed term, if any, of the annuity 
does not exceed 15 years; 


(k.!) the plan requires that no benefit or loan, other 
than 


(i) a benefit the amount of which is required to be 
included in computing the beneficiary’s income, 


(ji) an amount referred to in paragraph (10)(b), 
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(ii.1) an amount paid pursuant to or under the plan 
by a trustee under the plan to a licensed annuities 
provider to purchase for a beneficiary under the 
plan. an annuity to, which subparagraph (k)(vi) 
applies, 


(111) a benefit derived from an allocation or reallo- 
cation referred to in subsection (2), or 


| (iv) the benefit derived from the provision of ad- 
ministrative or investment services in respect of the 
plan, 


that is conditional in any way on the existence of the 
plan may be extended to a beneficiary thereunder or to 
a person with whom the beneficiary was not dealing at 
arm’s length; 


(k.2) the plan provides that no individual who is 
(i) a person related to the employer, 


(ii) a person who is, or is related to, a specified 
shareholder of the employer or of a corporation re- 
lated to.the employer, 


(ii1) Where the employer is a partnership, a person 
related to a member of the partnership, or 


(iv) where the employer is a trust, a person who is, 
or is related to, a beneficiary under the trust 


may become a beneficiary under the plan; and 


(1) the plan, in all other respects, complies with regula- 
tions of the Governor in Council made on the recom- 
mendation of the Minister of Finance. 


Related Provisions: 56(1)(d.2)(iii) — Income from annuity purchased 
with plan funds is taxable; 146(5.21)(b) — Anti-avoidance re pension ‘ad- 
justment; 147(1.1) — Meaning of “participates” in a profit sharing plan; 
147(2.1) — Terms limiting contributions; 147(2.2) — Reallocation of for- 
feitures; 147(10)(a)-——- Amount used to purchase annuity under 
147(2)(k)(vi) is not taxable;.147(10.3) — Amount contributed to or for- 
feited under a plan; 147(10.6) — Where pre-1997 annuity has not begun 
by age 69; 147(14) — Revocation of registration where plan ceases to 
comply with requirements; 147(17) — Meaning of “other beneficiary”; 
147(19) — Transfer to spouse’s/partner’s RPP, RRSP or RRIF on break- 
down of relationship; 147(21) — Restrictions re transfers from »DPSPs; 
172(3) — Appeal from refusal to register, revocation of registration, etc.; 
198-204 — Taxes on DPSPs and revoked plans; 204.1(3) — Tax payable 
by DPSP on excess contributions; 204.2(4) — Definition of “excess 
amount” for a DPSP; Reg. 8502(f) 


History: Para. 147(2)(k) amended by 1997, c. 25, subsec. 43(3), ee 
ble after 1996, except that 


(a) where a beneficiary under a profit sharing plan attained 70 years of 
age before 1997, 


(i) in applying subpara. (iii) in respect of the beneficiary, that sub- 
para. shall be read as follows: 


(iii) 90 days after the day on which the beneficiary attains 
71 years of age, and 


(11) in applying cl. (vi)(A) in respect of the beneficiary, the refer- 
ence in that clause to “the end of the year in which the beneficiary 
attains 69 years of age” shall be read as “the day on which the 
beneficiary attains 71 years of age”, and 


(b) where a beneficiary under a profit sharing plan attained 69 years of 
age in 1996, in applying subpara. (iii) and cl. (vi)(A) in respect of the 
beneficiary, the references in those provisions to “69 years of age” 
shall be read as “70 years of age’. 


Para. (k) formerly read: 


(k) the plan provides that, in respect of each employee who is a 
beneficiary under the plan, all amounts vested in the employee be- 
come payable to the employee or, in the event of the employee’s 
death, to a beneficiary designated by the employee or to the em- 
ployee’s estate, not later than 90 days after the earliest of 


(i) the death of the employee, 


(11) the day on which the employee ceases to be employed by an 
employer who makes or has made payments under the plan to a 
trustee under the plan, 
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(iii) the day on which the employee becomes 71 years of age, 
and 


(iv) the termination or winding up of the plan, 


except that the plan may provide that, on election by the employee, 
all or any part of the amounts payable to the employee may be paid 


(v) in equal instalments payable not less frequently than annu- 
ally over a period not exceeding 10 years from the day on 
which the amount became payable, or 


(vi) by a trustee under the plan to a person licensed or otherwise 
authorized under the laws of Canada or a province to carry on 
in Canada an annuities business, to purchase for the employee 
an annuity commencing not later than a day 71 years after the 
day of the employee’s birth, the guaranteed term of which, if 
any, does not exceed 15 years; 


Subpara. 147(2)(k.1)(ii) amended, and subpara. (ii.1) added; by 1997, c. 
25, subsec. 43(4), applicable after 1991. Subpara. (k.1)(ii) formerly read: 


(ii) an amount referred to in paragraph (10)(a) or (b), 


The opening words of para. 147(2)(c), and para. (d), substituted by 1994, 
c. 21, subsecs. 72(1), (2), applicable to 1993 et seg. Those portions for- 
merly read: 


(c) the plan provides that no part of the funds of the trust governed 
by the plan may be invested in notes, bonds, debentures or similar 
obligations of 


(d) the plan provides that no part of the funds of the trust gov- 
erned by the plan may be invested in shares of a corporation at 
least 50% of the property of which consists of notes, bonds, de- 
bentures or similar obligations of an employer or a corporation 
described in paragraph (c); 
Regulations: 4900(2) (obligations described in 147(2)(c) are not quali- 
fied investments). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits; IT-281R2: Elections on single 
payments from a deferred profit-sharing plan (archived); IT-363R2: De- 
ferred profit sharing plans — deductibility of employer contributions and 
taxation of amounts received by a beneficiary (archived); IT-517R: Pen- 
sion tax credit (archived). 


information Circulars: 74-1R5: Form T2037 — Notice of purchase of 
annuity with “plan” funds; 78-14R3: Guidelines for trust companies and 
other persons responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI 
and T3F returns. 


Forms: T2037: Notice of purchase of annuity with “plan” funds; T2214: 
Application for registration as a deferred profit sharing plan. 


(2.1) Terms limiting contributions — The Minister 
shall not accept for registration for the purposes of this 
Act a profit sharing plan unless it includes terms that are 
adequate to ensure that the requirements of subsection 
(5.1) in respect of the plan will be satisfied for each calen- 
dar year. 


(2.2) Reallocation of forfeitures— The Minister 
may, on written application, extend the time for satisfying 
the requirements of paragraph (2)(1.1) where 


(a) the total of the forfeited amounts arising in a calen- 
dar year is greater than normal because of unusual cir- 
cumstances; and 


(b) the forfeited amounts are to be reallocated on a 
reasonable basis to a majority of beneficiaries under 
the plan. 


(3) Acceptance of employees profit sharing plan 
for registration — The Minister shall not accept for 
registration for the purposes of this Act any employees 
profit sharing plan unless all the capital gains of or made 
by the trust governed by the plan before the date of appli- 
cation for registration of the plan and all the capital losses 
of or sustained by the trust before that date have been al- 
located by the trustee under the plan to employees and 
other beneficiaries thereunder. 
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(4) Capital gains determined — For the purposes of 
subsections (3) and (11), such amount as may be deter- 
mined by the Minister, on request in prescribed manner 
by the trustee of a trust governed by an employees profit 
sharing plan, shall be deemed to be the amount of 


(a) the capital gains of or made by the trust governed 
by the plan before the date of application for registra- 
tion of the plan, or 


(b) the capital losses of or sustained by the trust before 
that date, 


as the case may be. 


(5) Registration date — Where a profit sharing plan is 
accepted by the Minister for registration as a deferred 
profit sharing plan, the plan shall be deemed to have be- 
come registered as a deferred profit sharing plan 


(a) on the date the application for registration of the 
plan was made; or 


(b) where in the application for registration a later date 
is specified as the date on which the plan is to com- 
mence as a deferred profit sharing plan, on that date. 


Related Provisions: 144(11)— Taxation year of trust accepted as 
DPSP. 


(5.1) Contribution limits — For the purposes of sub- 
sections (2.1) and (9) and paragraph (14)(c.4), the re- 
quirements of this subsection in respect of a deferred 
profit sharing plan are satisfied for a calendar year if, in 
the case of each beneficiary under the plan and each em-. 
ployer in respect of whom the beneficiary’s pension credit 
(as prescribed by regulation) for the year under the plan is 
greater than nil, 


(a) the total of all amounts each of which is the benefi- 
ciary’s pension credit (as prescribed by regulation) for 
the year in respect of the employer under a deferred 
profit sharing plan does not exceed the lesser of 


(1) '/2 of the money purchase limit for the year, and 


(ii) 18% of the amount that would be the benefici- 
ary’s compensation (within the meaning assigned 
by subsection 147.1(1)) from the employer for the 
year if the definition “compensation” in subsection 
147.1(1) were read without reference to paragraph 
(b) of that definition; 


(b) the total of all amounts each of which is the benefi- 
ciary’s pension credit (as prescribed by regulation) for 
the year under a deferred profit sharing plan in respect 
of 


(1) the employer, or 


(ii) any other employer who, at any time in the 
year, does not deal at arm’s length with the 
employer : 
does not exceed '/2 of the money purchase limit for the 
year; and 
(c) the total of 


(i) the beneficiary’s pension adjustment for the 
year in respect of the employer, and 


(ii) the total of all amounts each of which is the 
beneficiary’s pension adjustment for the year in re- 
spect of any other employer who, at any time in the 
year, does not deal at arm’s length with the 
employer 


does not exceed the lesser of 
(iii) the money purchase limit for the year, and 
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(iv) 18% of the total of all amounts each of which 
is the beneficiary’s compensation (within the 
meaning assigned by subsection 147.1(1)) for the 
year from the employer or any other employer re- 
ferred to in subparagraph (ii). 
Related Provisions: 147(2.1)—Terms limiting contributions; 
147(5.11) — Compensation; 147(8)— Employer contributions deducti- 
ble; 147(9) — Limitation on deduction; 147(14) — Revocation of registra- 
tion; 147(22) — Excess transfer; 147.1(8)— Pension adjustment. limits; 
Reg. 8301(11) — Timing of contributions. 


Regulations: 8301(2), (3) (pension credit under DPSP). 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Information Circulars: See list at end of s. 147. 


Registered Plans Directorate Newsletters: 96-1 (changes to retire- 
ment savings limits). 


(5.11) Compensation — Where at any time in a calen- 
dar year an individual ceases to be employed by an 
employer, 


(a) for the purposes of paragraph (5.1)(a), the amount 
that would be the individual’s compensation (in this 
subsection having the meaning assigned by subsection 
147.1(1)) from the employer for the year if the defini- 
tion “compensation” in subsection 147.1(1) were read 
without reference to paragraph (b) of that definition 
shall be deemed to be the greater of 


(i) that amount determined without reference to 
this paragraph, and 


(ii) the amount that would be the individual’s com- 
pensation from the employer for the immediately 
preceding year if the definition “compensation” in 
subsection 147.1(1) were read without reference to 
paragraph (b) of that definition; and 


(b) for the purposes of paragraph (5.1)(c), the indivi- 
dual’s compensation from the employer for the year 
shall be deemed to be the greater of 


(i) that compensation determined without reference 
to this paragraph, and 


(ii) the individual’s compensation from the em- 
ployer for the immediately preceding year. 


Proposed Repeal — 147(5.11) 


Application: The February 27, 2004 draft legislation, subsec. 85(2), will 
repeal subsec. 147(5.11), applicable to cessations of employment that oc- 
cur after 2002. 


Technical Notes (December 20, 2002): Subsection 147(5.1) 
sets out the employer contribution limits for DPSPs. In general 
terms, the maximum employer contributions in respect of an in- 
dividual for a calendar year cannot exceed the lesser of: (4) 18% 
of the individual's compensation for the year from the employer; 
and (11) /2 of the year’s money purchase limit. For this purpose, 
“compensation” and “money purchase limit” are generally as de- 
fined in subsection 147.1(1). Additional cross-plan limits apply if 
the individual also participates in an RPP sponsored by the em- 
ployer or in a DPSP or RPP sponsored by a non-arm’s length 
employer. 


If the contribution limits are not respected for a calendar year, 
the Minister of National:Revenue may revoke the registration of 
the DPSP. In addition, the employer is denied a deduction for all 
contributions made in the year, except as expressly permitted in 
writing by the Minister. 


Subsection 147(5.11) provides a special relieving rule that ap- 
plies when an employee who is a beneficiary under a DPSP ter- 
minates employment with a participating employer in a calendar 
year. In this circumstance, for the purposes of determining 
whether the contribution limits have been satisfied, the em- 
ployee’s compensation can be based on the compensation for the 
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immediately preceding year, if it is more than the soe itnasioneiie 
for the year of termination. : 


This rule recognizes that it is common practice for an employer 
to make contributions to a DPSP only after its fiscal year-end, 
since this is when profits are determined. This can often result in 
employer contributions being made based (in whole or in part) 
on employees’ earnings in the previous calendar year, but being 
included in the employees’ contribution limits for the current cal- 
endar year. This in turn can give rise to over-contributions when 
an employee terminates employment later in the year before hav- 
ing earned sufficient compensation to support the contribution. 
However, subsection 147(5.11) generally ensures that such over- 
contributions do not result in adverse tax effects by allowing the 
contribution limits to be based on the eraloyes! $ compensation 
from the preceding calendar year. 


There are, however, two policy concerns with the appisdch used 
in subsection 147(5.11). The first concern is that the provision 
deals only with over-contributions that involve employees who 
terminate employment. It does not provide relief for similar over- 
contributions that arise where an employee takes an unpaid leave 
of absence before having earned sufficient compensation to sup- 
port any contributions that the employer had already made on his 
or her behalf. The second concern is that the provision allows 
DPSP contributions to be = in situations where there is no 
supporting employment income. 


To address these concerns, ‘subsection 147(5. 11) is repealed and 
is proposed to be replaced by a broader relief mechanism in the 
Regulations. The new mechanism will provide relief in both of 
the situations described above by allowing over-contributions to 
be ignored for purposes of the DPSP contribution limits, pro- 
vided the excess is refunded from the plan. For more details, see 
the commentary to amended Regulation 8301(2) in Appendix I. 


The repeal of subsection 147(5.11) applies to cessations of em- 
ployment that occur in 2003 and subsequent calendar years and 
the proposed new refund mechanism in the Regulations is to ap- 
ply for 2002 and subsequent calendar years. As a result, for ex- 
cess contributions relating to cessations of employment that oc- 
cur in 2002, employers will be entitled to relief either by relying 
on existing 147(5.11) or by using the refund mechanism. 


(6) Deferred plan not employees profit sharing 
plan — For a period during which a plan is a deferred 
profit sharing plan, the plan shall be deemed, for the pur- 
poses of this Act, not to be an employees profit sharing 
plan. 


Related Provisions: 144(11) — Year-end of EPSP on becoming DPSP. 


(7) No tax while trust governed by plan — No tax is 
payable under this Part by a trust on the taxable income of 
the trust for a period during which the trust was governed 
by a deferred profit sharing plan. 

Related Provisions: 149(1)(s) — Exemption for DPSP; 198 — Tax on 
acquisition of non-qualified investments and use of assets as security; 
206(2) — Part XI tax on excess holdings of foreign property; 207.1(2) — 
Tax payable by DPSP on holding non-qualified investments. 


(8) Amount of employer’s contribution deducti- 
ble — Subject to subsection (9), there may be deducted 
in computing the income of an employer for a taxation 
year the total of all amounts each of which is an amount 
paid by the employer in the year or within 120 days after 
the end of the year to a trustee under a deferred. profit 
sharing plan for the benefit of the employer's employees 
who are beneficiaries under the plan, to the extent that the 
amount was paid in accordance with the terms of the plan 
and was not deducted in computing the employer’s in- 
come for a preceding taxation year. 

Related Provisions: 6(1)(a)(i) — Employer’s contribution to DPSP not 
a taxable benefit; 20(1)(y) — Employer’s contribution to DPSP deducti- 
ble; 147(5.1) — Contribution limits; 147(9), (9.1) — Limitations on de- 
duction; 147(20) — Taxation of amount transferred; 204.1(3) — Tax pay- 
able by DPSP on excess amount. 
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Interpretation Bulletins: [T-280R: Employees profit sharing plans — 
payments computed by reference to profits; IT-363R2: Deferred profit 
sharing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived). 


Forms: T2 SCH 15: Deferred income plans. 


(9) Limitation on deduction — Where the require- 
ments of subsection (5.1) in respect of a deferred profit 
sharing plan are not satisfied for a calendar year by reason 
that the pension credits of a beneficiary under the plan in 
respect of a particular employer do not comply with para- 
graph (5.1)(a) or the beneficiary’s pension credits or pen- 
sion adjustments in respect of a particular employer and 
other employers who do not deal at arm’s length with the 
particular employer do not comply with paragraph 
(5.1)(b) or (c), the particular employer is not entitled to a 
deduction under subsection (8) in computing the particu- 
lar employer’s income for any taxation year in respect of 
an amount paid to a trustee under the plan in the calendar 
year except to the extent expressly permitted in writing by 
the Minister, and, for the purposes of this subsection, an 
amount paid to a trustee of a deferred profit sharing plan 
in the first two months of a calendar year shall be deemed 
to have been paid in the immediately preceding year and 
not to have been paid in the year to the extent that the 
amount can reasonably be considered to be in respect of 
the immediately preceding year. 


Forms: T2 SCH 15: Deferred income plans. 


(9.1) No deduction — Notwithstanding subsection (8), 
no deduction shall be made in computing the income of 
an employer for a taxation year in respect of an amount 
paid by the employer for the year to a trustee under a de- 
ferred profit sharing plan in respect of a beneficiary who 
is described in paragraph (2)(k.2) in respect of the plan. 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits; IT-363R2: Deferred profit 
sharing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived). 


(10) Amounts received taxable — There shall be in- 
cluded in computing the income of a beneficiary under a 
deferred profit sharing plan for a taxation year the 
amount, if any, by which 


(a) the total of all amounts received by the beneficiary 
in the year from a trustee under the plan (other than as 
a result of acquiring an annuity described in subpara- 
graph (2)(k)(vi) under which the beneficiary is the 
annuitant) 


exceeds 


(b) the total of all amounts each of which is an amount 
determined for the year under subsection (10.1), (11) 
or (12) in relation to the plan and in respect of the 
beneficiary. 


Related Provisions: 56(1)(d.2)(iii) — Income from annuity purchased 
with plan funds is taxable; 56(1)(j)— Deferred profit sharing plan; 
604) — Transfer of superannuation benefits; 104(27.1) — DPSP benefits; 
128.1(10)excluded right or interest’’(a)(iv) — No deemed disposition of 
DPSP on emigration; 139.1(12) — Conversion benefit on demutualization 
of insurance corporation not taxable; 147(10.1) — Single payment on‘ re- 
tirement etc.; 147(10.4) — Income on disposal of shares; 147(11) — Por- 
tion of receipts deductible; 147(18)— Inadequate consideration on 
purchase from or sale to trust; 147(20) — Taxation of amount transferred; 
153(1)(h) — Withholdings; 212(1)(m), 214(3)(d) — Withholding tax on 
payments to non-residents. 


History: Subsec. 147(10) amended by 1997, c. 25, subsec. 43(5), applica- 
ble to 1992 et seg. Subsec. (10) formerly read: 


(10) There shall be included in computing the income of a benefici- 
ary under a deferred profit sharing plan for a taxation year the 
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amount by which the total of the amounts received by the benefici- 
ary in the year from a trustee under the plan exceeds the total of 


(a) any amounts determined for the year under subsection 
(10.1), (11) or (12) in relation to the plan and in respect of the 
beneficiary, and 


(b) amounts paid by a trustee under the plan pursuant to the 
plan to a person described in subparagraph (2)(k)(vi) to 
purchase an annuity described in that subparagraph. 


Selected Cases [subsec. 147(10)]: R. v. Powell, [1980] C.T.C. 382 
(FCTD) (Increase in value of shares from time of acquisition in deferred 
profit sharing plan included in income). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits; IT-281R2: Elections on single 
payments from a deferred profit-sharing plan (archived); IT-363R2: De- 
ferred profit sharing plans — deductibility of employer contributions and 
taxation of amounts received by a beneficiary (archived); IT-528: Trans- 
fers of funds between registered plans. 


Information Circulars: See list at end of s. 147. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount 
from DPSP. 


(10.1) Single payment on retirement, etc. — For the 
purposes of subsections (10) and,(10.2), where a benefici- 
ary under a deferred profit sharing plan has received, in a 
taxation year and when the beneficiary was resident in 
Canada, from a trustee under the plan a single payment 
that included shares of the capital stock of a corporation 
that was an employer who contributed to the plan or of a 
corporation with which the employer did not deal at arm’s 
length on the beneficiary’s withdrawal from the plan or 
retirement from employment or on the death of an em- | 
ployee or former employee and has made. an election in 
respect thereof in prescribed manner and prescribed form, 
the amount determined for the year under this subsection 
in relation to the plan and in respect of the beneficiary is 
the amount, if any, by which the fair market value of 
those shares, immediately before the single payment was 
made, exceeds the cost amount to the plan of those shares 
at that time. a 

Related Provisions: 47(3)(a) — No averaging of cost on disposition of 


securities; 147(10) — Amounts received taxable; 147(10.2) — Single pay- 
ment on retirement etc.; 147(11) — Portion of receipts deductible. 


Regulations: 1503 (prescribed manner, prescribed form). 


Interpretation Bulletins: IT-281R2: Election on single payments from 
a deferred profit-sharing plan (archived); IT-528: Transfers of funds be- 
tween registered plans. 


Forms: T2078: Election under subsection 147(10.1) in respect of a single 
payment received from a deferred profit sharing plan. 


(10.2) idem — Where a trustee under a. deferred profit 
sharing plan has at any time in a taxation year made under 
the plan a single payment that included shares referred to 
in subsection (10.1) to a beneficiary who was resident in 
Canada at the time and the beneficiary has made an elec- 
tion under that subsection in respect of that payment, 


(a) the trustee shall be deemed to have disposed of 
those shares for proceeds of disposition equal to the 
cost amount to the trust of those shares immediately 
before the single payment was made; 


(b) the cost to the beneficiary of those shares shall be 
deemed to be their cost amount to the trust immedi- 
ately before the single payment was ‘made; 


(c) the cost to the beneficiary of each of those shares 
shall be deemed to be the amount determined by the 
formula 
AX 2 
te 


where 
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A ‘is the amount determined under paragraph (a) in re- 
spect of all of those shares, 


Bis the fair market value of that share at the time the 
single payment was made, and 


C is the fair market value of all those shares at the 
time the single payment was made; and 


(d) for the purposes of paragraph 60(j), the cost to the 
beneficiary of those shares is an eligible amount in re- 
spect of the beneficiary for the year. 

Interpretation Bulletins: IT-281R2: Elections on single payments from 


a deferred profit-sharing plan (archived); IT-528: Transfers of funds be- 
tween registered plans. 


(10.3) Amount contributed to or forfeited under a 
plan — There shall be included in computing the income 
for a taxation year of a beneficiary described in paragraph 
(2)(k.2) the total of amounts allocated or reallocated to 
the beneficiary in the year in respect of 


(a) any amount contributed after December 1, 1982 by 
an employer to, or 


(b) any forfeited amount under 


a deferred profit sharing plan or a plan the registration of 
which has been revoked pursuant to subsection. (14) or 
(14.1). 

Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 


deductibility of employer contributions and taxation of amounts received 
by aybeneficiary (archived). 


(10.4) Income on disposal of shares — Where a tax- 
payer has a share in respect of which the taxpayer has 
made an election under subsection (10.1), there shall be 
included in computing the taxpayer’s income for the taxa- 
tion year in which the taxpayer disposed of or exchanged 
the share or, ceased to be a resident of Canada, whichever 
is the earlier, the amount, if any, by which the fair market 
value of the share at the time the taxpayer acquired it ex- 
ceeds the cost to the taxpayer, determined under para- 
graph (10.2)(c), of the share at the time the taxpayer ac- 
quired it. 

Related Provisions: 7(1.3) — Order of disposition of securities ac- 


quired under stock option agreement; 1 10(1)(d.3) — Employer’s shares — 
deduction from: taxable: income. 


Interpretation Bulletins: IT-281R2: Elections on single payments from 
a deferred profit-sharing plan (archived). 


(10.5) [Repealed] 


History: Subsec. 147(10.5) repealed by 2001, c. 17, s. 142, applicable to 
shares acquired, but not disposed of, before February 28, 2000.and to 
shares acquired after February 27, 2000. The subsec. formerly read: 


(10.5) Order of disposal of shares — For the purposes of subsec- 
tion (10.4), a taxpayer shall be deemed to have disposed of or ex- 
changed shares that are identical properties in the order in which the 
taxpayer acquired them. 


(10.6) Commencement of annuity after age 69 — 
Where an amount is paid before 1997 pursuant to or 
under a deferred profit sharing plan to purchase for a ben- 
eficiary under the plan an annuity to which subparagraph 
(2)(k)(vi) applies, and payment of the annuity has not be- 
gun by the end of the particular year in which the benefi- 
ciary attains 69 years of age, 


(a) the beneficiary is deemed to have disposed of the 
annuity immediately after the particular year and to 
have received as proceeds of the disposition an 
amount equal to the fair market value of the annuity at 
the end of the particular year; 

(b) the beneficiary is deemed to have acquired imme- 


diately after the particular year an interest in the annu- 
ity as a separate and newly issued annuity contract at a 


S. 147(11)(b) (iii) 


cost equal to the amount referred to in paragraph (a); 
and 


(c) the issue and acquisition of the contract referred to 
in paragraph (b) are deemed not to be pursuant to or 
under a deferred profit sharing plan. 
Related Provisions: 56(1)(d.2)(iii) — Beneficiary required to include 
fair market value of annuity in income; 146(13.2) — Parallel rules for 


RRSPs; 198(6)(d) — Life insurance policy purchased with DPSP matur- 
ing by age 69. 

History: Subsec. 147(10.6) added by 1997, c. 25, subsec. 43(6), applica- 
ble after 1996 except that 


(a) where a beneficiary under a profit sharing plan attained 70 years of 
age before 1997, the subsec. does not apply to an annuity purchased 
for the beneficiary; 


(b) where a beneficiary under a profit sharing plan attained 69 years of 
age in 1996, in applying subsec. (10.6) to an annuity purchased for the 
beneficiary, the reference to “69 years of age” shall be read as “70 
years of age”; and 


(c) the subsec. does not apply to an annuity purchased before March 6, 
1996 for a beneficiary under. a deferred profit sharing plan where, 
under the terms and conditions of the annuity contract as they read 
immediately before that day, 


(i) the day on which annuity payments are to begin under the con- 
tract is fixed and determined and is after the year in which the 
beneficiary attains 


(A) 69 years of age, where the beneficiary had not attained 
that age before 1997, or 


(B) 70 years of age, where the beneficiary attained 69 years 
of age in 1996, and 


(11) the amount and timing of each annuity payment are fixed and 
determined. 


(11) Portion of receipts deductible — For the pur- 
poses. of subsections (10), (10.1) and (12), where an 
amount was received in a taxation year from a trustee 
under a deferred profit sharing plan by an employee or 
other beneficiary thereunder, and the employee was a 
beneficiary under the plan at a time when the plan was an 
employees profit sharing plan, the amount determined for 
the year under this subsection in relation to the plan and 
in respect of the beneficiary is such portion of the total of 
the amounts so received in the year as does not exceed 


(a) the total of 


(1) each amount included in respect of the plan in 
computing the income of the employee for the year 
or for a previous taxation year by virtue of section 
144, 


(11) each amount paid by the employee to a trustee 
under the plan at a time when it was an employees 
profit sharing plan, and 


(iii) each amount that was allocated to the em- 
ployee or other beneficiary by a trustee under the 
plan, at a time when it was an employees profit 
sharing plan, in respect of a capital gain made by 
the trust before 1972, 


minus 
(b) the total of 


(1) each amount received by the employee or other 
beneficiary in a previous taxation year from a trus- 
tee under the plan at a time when it was an employ- 
ees profit sharing plan, 


(11) each amount received by the employee or other 
beneficiary in a previous taxation year from a trus- 
tee under the plan at a time when it was a deferred 
profit sharing plan, and 


(iii) each amount allocated to the employee or 
other beneficiary by a trustee under the plan, at a 
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time when it was an employees profit sharing plan, 
in respect of a capital loss sustained by the trust 
before 1972. 


Related Provisions: 147(10) — Amounts received taxable; 147(17) — 
Meaning of “other beneficiary”. 


Interpretation Bulletins: [T-281R2: Elections on single payments from 
a deferred profit-sharing plan (archived); IT-363R2: Deferred profit shar- 
ing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived). 


(12) Idem — For the purposes of subsections (10) and 
(10.1), where an amount was received in a taxation year 
from a trustee under a deferred profit sharing plan by an 
employee or other beneficiary thereunder, and the em- 
ployee has made a payment in the year or a previous year 
to a trustee under the plan at a time when the plan was a 
deferred profit sharing plan, the amount determined for 
the year under this subsection in relation to the plan and 
in respect of the beneficiary is such portion of the total of 
the amounts so received in the year (minus any amount 
determined for the year under subsection (11) in relation 
to the plan and in respect of the beneficiary) as does not 
exceed 


(a) the total of all amounts each of which was so paid 
by the employee in the year or a previous year to the 
extent that the payment was not deductible in comput- 
ing the employee’s income, 


minus 


(b) the total of all amounts each of which was received 
by the employee or other beneficiary from a trustee 
under the plan, at a time when it was a deferred profit 
sharing plan, to the extent that it was included in the 
computation of an amount determined for a previous 
year under this subsection in relation to the plan and in 
respect of the employee or other beneficiary. 


Related Provisions: 60(j)— Transfer of superannuation benefits; 
147(10) — Amounts received taxable; 147(11) — Portion of receipts de- 
ductible; 147(17) — Meaning of “other beneficiary”. 

Interpretation Bulletins: [T-281R2: Elections on single payments from 
a deferred profit-sharing plan (archived); IT-363R2: Deferred profit shar- 
ing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived), 


(13) Appropriation of trust property by em- 
ployer — Where funds or property of a trust governed 
by a deferred profit sharing plan have been appropriated 
in any manner whatever to or for the benefit of a taxpayer 
who is 


(a) an employer by whom payments are made in trust 
to a trustee under the plan, or 


(b) a corporation with which that employer does not 
deal at arm’s length, 


otherwise than in payment of or on account of shares of 


the capital stock of the taxpayer purchased by the trust, 
the amount or value of the funds or property so appropri- 
ated shall be included in computing the income of the tax- 
payer for the taxation year of the taxpayer in which the 
funds or property were so appropriated, unless the funds 
or property or an amount in lieu thereof equal to the 
amount or value of the funds or property was repaid to the 
trust within one year from the end of the taxation year, 
and it is established by subsequent events or otherwise 
that the repayment was not made as part of a series of 
appropriations and repayments. 

Related Provisions: 201 — Tax on forfeitures; 214(3)(d) — Non-resi- 
dent withholding tax; 248(10) — Series of transactions. 
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(14) Revocation of registration — Where, at any 
time after a profit sharing plan has been accepted by the 
Minister for registration for the purposes of this Act, 


(a) the plan has been revised or amended or a new 
plan has been substituted therefor, and the plan as re- 
vised or amended or the new plan substituted therefor, 
as the case may be, ceased to comply with the require- 
ments of this section for its acceptance by the Minister 
for registration for the purposes of this Act, 


(b) any provision of the plan has not been complied 
with, 


(c) the plan is a plan that did not, as of January 1, 

1968, | 
(i) comply with the requirements of paragraphs 
(2)(a), (b) to (h), (j) and (k), and paragraph 
147(2)(i) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it read on 
January 1, 1972, and 


(ii) provide that the amounts held by the trust for 
the benefit of beneficiaries thereunder that remain 
unallocated on December 31, 1967 must be allo- 
cated or reallocated, as the case may be, before 
1969, 


(c.1) the plan becomes a revocable plan pursuant to 
subsection (21), 


(c.2) the plan does not comply with the requirements 
of paragraphs (2)(a) to (k) and (1), 


(c.3) in the case of a plan that became registered after 
March, 1983, the plan does not comply with the re- 
quirements of paragraphs (2)(k.1) and (k.2), 


(c.4) the requirements of subsection (5.1) in respect of 
the plan are not satisfied for a calendar year, or 


(c.5) an employer who participates in the plan fails to 
file an information return reporting a pension adjust- 
ment of a beneficiary under the plan as and when re- 
quired by regulation, 


the Minister may revoke the registration of the plan, 


(d) where paragraph (a) applies, as of the date that the 
plan ceased so to comply, or any subsequent date, 


(e) where paragraph (b) applies, as of the date that any 
provision of the plan was not so complied with, or any 
subsequent date, 

(f) where paragraph (c) applies, as of any date follow- 
ing January 1, 1968, 

(g) where paragraph (c.1) applies, as of the date on 
which the plan became a revocable plan, or any subse- 
quent date, 


(h) where paragraph (c.2) or (c.3) applies, as of the 
date on which the plan did not so comply, or any sub- 
sequent date, but not before January 1, 1991, 


(1) where paragraph (c.4) applies, as of the end of the 
year for which the requirements of subsection (5.1) in 
respect of the plan are not satisfied, or any subsequent 
date, and 


(j}) where paragraph (c.5) applies, as of any date after 
the date by which the information return was required 
to be filed, 


and the Minister shall thereafter give notice of the revoca- 
tion by registered mail to a trustee under the plan and to 
an employer of employees who are beneficiaries under 
the plan. 


Related Provisions: 147(2)—Requirements for registration; 
147(10,3) —- Amount contributed to or forfeited under a plan; 147(15) — 
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Rules applicable to revoked plan; 172(3)(c) — Appeal from refusal to reg- 
ister, revocation of registration, etc.; 198 — Tax on non-qualified invest- 
ments and use of assets as security; 204 — “Revoked plan”; 244(5) — 
Proof of service by mail; 248(7)(a)— Mail deemed received on day 
mailed. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(14.1) Idem — Where on any day after June 30, 1982 a 
benefit or loan is extended or continues to be extended as 
a consequence of the existence of a deferred profit shar- 
ing plan and that benefit or loan would be prohibited if 
the plan met the requirement for registration contained in 
paragraph (2)(k.1), the Minister may revoke the registra- 
tion of the plan as of that or any subsequent day that is 
specified by the Minister in a notice given by registered 
mail to a trustee under the plan and to an employer of 
employees who are beneficiaries under the plan. 

Related Provisions: 147(15)—Rules applicable to revoked plan; 
198 — Tax on non-qualified investments and use of assets as security; 


204 — “Revoked plan”; 244(5) — Proof of service by mail; 248(7)(a) 
Mail deemed received on day mailed. 


(15) Rules applicable to revoked plan — Where the 
Minister revokes the registration of a deferred profit shar- 
ing plan, the plan (in this section referred to as the “re- 
voked plan’’) shall be deemed, for the purposes of this 
Act, not to be a deferred profit sharing plan, and notwith- 
standing any other provision of this Act, the following 
rules shall apply: 


(a) the revoked plan shall not be accepted for registra- 
tion for the purposes of this Act or be deemed to have 
become registered as a deferred profit sharing plan at 
any time within a period of one year commencing on 
the date the plan became a revoked plan; 


(b) subsection (7) does not apply to exempt the trust 
governed by the plan from tax under this Part on the 
taxable income of the trust for a taxation year in 
which, at any time therein, the trust was governed by 
the revoked plan; 


(c) no deduction shall be made by an employer in 
computing the employer’s income for a taxation year 
in respect of an amount paid by the employer to a trus- 
tee under the plan at a time when it was a revoked 
plan; 

(d) there shall be included in computing the income of 
a taxpayer for a taxation year 


(i) all amounts received by the taxpayer in the year 
from a trustee under the revoked plan that, by vir- 
tue of subsection (10), would have been so in- 
cluded if the revoked plan had been a deferred 
profit sharing plan at the time the taxpayer received 
those amounts, and 


(ii) the amount or value of any funds or property 
appropriated to or for the benefit of the taxpayer in 
the year that, by virtue of subsection (13), would 
have been so included if the revoked plan had been 
a deferred profit sharing plan at the time of the ap- 
propriation of the funds or property; and 


(e) the revoked plan shall be deemed, for the purposes 
of this Act, not to be an employees profit sharing plan 
or a retirement compensation arrangement. 
Related Provisions: 128.1(10)“excluded right or interest”(a)(iv) — 
Emigration — no deemed disposition of interest in revoked plan; 147(14), 
(14.1) — Revocation of DPSP; 147(18) — Inadequate consideration on 
purchase from or sale to trust; 214(3)(d) — Non-resident withholding tax. 


(146) Payments out of profits — Where the terms of 
an arrangement under which an employer makes pay- 
ments to a trustee specifically provide that the payments 


S. 147(19)(b)(ii)(B) 


shall be made “out of profits”, the arrangement shall be 
deemed, for the purpose of subsection (1), to be an ar- 
rangement for payments “computed by reference to an 
employer’s profits from the employer’s business”. 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits. 


(17) Interpretation of “other beneficiary” — Where 
the expression “employee or other beneficiary” under a 
profit sharing plan occurs in this section, the words “other 
beneficiary” shall be construed as meaning any person, 
other than the employee, to whom any amount is or may 
become payable by a trustee under the plan as a result of 
payments made to the trustee under the plan in trust for 
the benefit of employees, including the employee. 


Related Provisions: 202(1) — Returns and payment of estimated tax. 


(18) Inadequate consideration on purchase from 
or sale to trust — Where a trust governed by a deferred 
profit sharing plan or revoked plan 


(a) disposes of property to a taxpayer for a considera- 
tion less than the fair market value of the property at 
the time of the transaction, or for no consideration, or 


(b) acquires property from a taxpayer for a considera- 
tion greater than the fair market value of the property 
at the time of the transaction, 


the difference between that fair market value and the con- 
sideration, if any 


(c) shall, for the purposes of subsections (10) and (15), 
be deemed to be an amount received by the taxpayer at 
the time of the disposal or acquisition, as the case may 
be, from a trustee under the plan as if the taxpayer 
were a beneficiary under the plan, and 


(d) is an amount taxable under section 201 for the cal- 
endar year in which the trust disposes of or acquires 
the property, as the case may be. 


Related Provisions: 201 — 50% tax payable on amount taxable. 
Information Circulars: 77-1R4 — Deferred profit sharing plans. 


(19) Transfer to RPP, RRSP or DPSP — An amount 
is transferred from a deferred profit sharing plan in accor- 
dance with this subsection if the amount 


(a) is not part of a series of periodic payments; 
(b) is transferred on behalf of an individual 


(i) who is an employee or former employee of an 
employer who participated in the plan on the em- 
ployee’s behalf, or 


(11) who is entitled to the amount as a consequence 
of the death of an employee or former employee 
referred to in subparagraph (i) and who was, at the 
date of the employee’s death, a spouse or common- 
law partner of the employee, 


Proposed Amendment — 147(19)(b)(ii) 


(11) who is a spouse or common-law partner, or 

former spouse or common-law partner, of an em- 

ployee or former employee referred to in subpar- 
_ agraph (i) and who is entitled to the amount 


(A) as a consequence of the death of the em- 
ployee or former employee, or 


(B) under a decree, order or judgment of a 
competent tribunal, or under a written agree- 
ment, that relates to a division of property be- 
tween the employee or former employee and 
the individual in settlement of rights that arise 
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out of, or on a breakdown of, their omens or 
common-law partnership, eh) 


Application: The February 27, 2004 draft legislation, subsec. 85(3), 
will amend subpara. 147(19)(b)(ii) to read as above, eos to trans- — 
fers that occur after March 20, 2003. colire 


Technical Notes (December 20, 2002): Sib sCeHOH J 
147(19) provides for the tax-free transfer on behalf of an indi- _ 
vidual of a lump sum amount from a DPSP to an RPP, an _ 
RRSP or another DPSP for the individual’s benefit. Currently, ; 
direct transfers may be made on behalf of an individual only if _ 
the individual is an employee or former employee of an em- — 
ployer who participated in the plan or was a spouse or com- 
mon-law partner of a esther mtn as at ve na of Me 
employee's death. oD Ly LF yD 


ee 


A number of technical amendments are wee fila i ee / 
tion 147(19) to provide greater consistency with: the transfer — 
provisions that apply to RPPs. 


Subsection 147(19) i is aieadac « so ia abe ne tr rs 
death of an employee may be made on behalf of a former | 
spouse or common-law partner of the deceased employee. oc is” 
also amended to allow for direct transfers of DPSP’ assets to be 
made on behalf of a spouse or common-law partner, or former 
spouse or common-law partner, of an employee or former em- 
ployee, where the transfer relates to a division of ‘property z aris- 


ing on the breakdown of their Oe Or 
partnership. — _ : 


in full or partial satisfaction of the individual’s entitle- 
ment to benefits under the plan; 


(c) would, if it were paid directly to the individual, be 
included under subsection (10) in computing the indi- 
vidual’s income for a taxation year; and 


(d) is transferred for the benefit of the individual di- 
rectly to 


(i) a registered pension plan, 


(11) a registered retirement savings plan under 
which the individual is. the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(11) a deferred profit sharing plan that can reasona- 
bly be expected to have at least 5 beneficiaries at 
all times throughout the calendar year in which the 
transfer is made. 


Proposed Addition - — -147(1 9)(a)(iv) 


(iv) a registered retirement income fund waters 
which the individual is the annuitant (within the 
meaning assigned by subsection 146. SUD), 


Application: The February 27, 2004 draft legislation, subsec. 85(5), 
will add subpara. 147(19)(d)(iv), applicable to transfers that occur after 
March 20, 2003. 


Technical Notes (December | 20, 2002): Bins cade? 
147(19)(b) (ii). 


Related Provisions: 60(j)— Transfer of superannuation benefits; 
60(j.2) — Transfer to spousal RRSP; 60(k) —re 1989 — Transfers to 
DPSPs; 104(27.1) —DPSP._ benefits; 146.3(2)(f)(viii) — Conditions for 
RRIF; 146(8.2)— Amount deductible where withdrawn after mistaken 
contribution; 147(2)(a.1)— Acceptance of plan for registration; 
147(2)(e)) — Transfer of DPSP rights to spouse or partner permitted; 
147(10.2) — Single payment on retirement etc.; 147(20) — Taxation of 
amount transferred; 147(22) — Excess transfer; 248(8) — Occurrences as 
a consequence of death; 248(10) — Series of transactions; 252(3) — Ex- 
tended meaning of “spouse” and “former spouse”; Reg. 8300(1)‘excluded 
contribution” — Amount transferred is excluded contribution. 


History: Subsec. 147(19) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subpara. 147(19)(b)(i) amended by 1998, ¢. 19, s. 172, enilieid after 
1992. Subpara. 147(19)(b)(ii) formerly read: 


(ii) who is entitled to the amount as a consequence of the death of 
an employee or former employee referred to in subparagraph (i) and 
who was, at the date of the employee’s death, a spouse (within the 
meaning assigned by subsection 146(1.1)) of the employee, 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. | 
Information Circulars: See list at end of s. 147. 
Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Forms: T2151: Direct transfer of a “single amount’ under subsec. 
147(19) or s, 147.3. 


(20) Taxation of amount transferred — Where an 
amount is transferred on behalf of an individual in accor- 
dance with subsection (19), 


(a) the amount shall not, by reason only of that trans- 
fer, be included by virtue of this section in computing 
the income of any taxpayer; and 


(b) no deduction may be made under any provision of 
this Act in respect of the amount in computing the in- 
come of any taxpayer. 

Related Provisions: 56(1)(i)— Amount _ received. _ taxable; 


212(1)(m)(i) — Transferred amount not subject to non-resident withhold- 
ing tax. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


(21) Restriction re transfers — A deferred profit . 
sharing plan becomes a revocable plan at any time that an 
amount is transferred from the plan to a registered pen- 
sion plan, a registered retirement savings plan or another 
deferred profit sharing plan unless 


(a) the transfer is in accordance with subsection (19); 
or 


(b) the amount is deductible under paragraph 60() or 
(j.2) of this Act or paragraph 60(k) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, by the individual on whose behalf the transfer is 
made. 


Related Provisions: 147(14)(c.1) — Revocation of registration... 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-S28: Transfers of funds between registered 
plans. 


(22) Excess transfer — Where 


(a) the transfer of an amount from a deferred profit 
sharing plan in a calendar year on behalf of a benefici- 
ary under the plan would, but for this subsection, be in 
accordance with subsection (19), and 


(b) the requirements of subsection (5.1) in respect of 

the plan are not satisfied for the year by reason that the 

beneficiary’s pension credits or pension adjustments 

do not comply with any of paragraphs (5.1)(a) to (c), 
such portion of the amount transferred as may. reasonably 
be considered to derive from amounts allocated or reallo- 
cated to the beneficiary in the year or from earnings rea- 
sonably attributable to those amounts shall, except to the 
extent otherwise expressly provided in writing by the 
Minister, be deemed to be an amount that was not trans- 
ferred in accordance with subsection (19). 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 

Definitions [s. 147]: “amount” — 248(1); “annuitant” — 146.3(1); “an- 
nuity”, | “business” — 248(1); “calendar year” — Interpretation Act 
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37(1 (a); “Canada” — 255; “capital gain”, “capital loss” — 39(1), 248(1); 
“common-law partner’, “common-law partnership” — 248(1); “compen- 
sation” — 147(5.11), 147.1(1); “consequence of the death’ — 248(8); 
“corporation” — 248(1), Interpretation Act 35(1); “deferred profit sharing 
plan” — 147(1), 248(1); “employed”, “employee” — 248(1); “employees 
profit. sharing plan” — 144(1), '248(1);: “employer”, “employment” — 
248(1); “estate” — 104(1), 248(1); “forfeited amount” — 147(1); “identi- 
cal” — 248(12); “individual”, “legal representative” — 248(1); “licensed 
annuities provider” — 147(1); “Minister” — 248(1); “money purchase 
limit” — 147.1(1), 248(1); “other _ beneficiary” — 147(17); “partici- 
pate” — 147(1.1); “pension adjustment” — 248(1), Reg. 8301(1); “per- 


son”, “prescribed” — 248(1); “profit sharing plan” — 147(1), 248(1); _ 


“property” — 248(1); “province” — Interpretation Act 35(1); “registered 
pension plan” — 248(1); “registered retirement income fund” — 146,.3(1), 


248(1); “registered retirement savings plan” — 146(1), 248(1); “regula- | 


tion” — 248(1); “related” — 251(2); “‘resident in Canada’, “resident of 
Canada” — 250; “retirement compensation arrangement” — 248(1); “re- 
voked plan” — 147(15); “series of transactions” — 248(10); “share”, 
“specified shareholder” — 248(1); “taxable income” — 2(2), 248(1); “tax- 
ation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1); (3); 
“writing” — Interpretation Act 35(1); “written” — Interpretation Act 
35(1)“writing”. 


_ Information Circulars [s. 147]: 74-1R5: Form 12037 — Notice of 
purchase of annuity with “plan” funds; 77-1R4: Deferred profit sharing 
plans. 


Registered Pension Plans 


147.1 (1) Definitions — In this section and sections 
147.2.and 147.3, 


‘actuary’ means a Fellow of the Canadian Institute of 
Actuaries; 


“administrator” of a pension plan means the person or 
body of persons that has ultimate responsibility for the 
administration of the plan; 


Related Provisions: 147.1(6) — Administrator; 147.1(7) — Obliga- 
tions of administrator. : 


“average wage” for a calendar year means the amount 
that is obtained by dividing by 12 the total of all amounts 
each of which is the wage measure for a month in the 12 
month period ending on June 30 of the immediately pre- 
ceding calendar year; 


“compensation” of an individual from an employer for a 
calendar year means the total of all amounts each of 
which is 3 

(a) an amount in respect of 


(i) the individual’s employment with the employer, 
or 


(ii) an office in respect of which the individual is 
remunerated by the employer 


that 1s required (or that would be required but for para- 
graph 81(1)(a) as it applies with respect to the Jndian 
Act) by section.5 or 6 to be included in computing the 
individual’s income for the year, except such portion 
of the amount as 


(111) may reasonably be considered to relate to a pe- 
riod throughout which the individual was not resi- 
dent in Canada, and 


(iv) is not attributable to the performance of the du- 
ties of the office or employment in Canada or is 
exempt from income tax in Canada by reason of a 
provision contained in a tax convention or agree- 
ment with another country that has the force of law 
in Canada, 


(b) a prescribed amount, or 


(c) an amount acceptable to the Minister in respect of 
remuneration received by the individual from any em- 


S. 147.1(1) mon 


ployer for a period in the year throughout which the 
individual was not resident in Canada, to the extent 
that the amount is not otherwise included in the total: 
Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147(5.1) —DPSP Contribution limits; 147(5.11)— Compensation; 


147.1(8) — Pension adjustment limits; 147.1(9)— Pension adjustment 
limits — multi-employer plans. 


Regulations: 8507 (prescribed amount). 


Information Circulars: 98-2: Prescribed compensation for registered 
pension plans. 


“defined benefit provision” of a pension plan means 
terms of the plan under which benefits in respect of each 
member are determined in any way other than that de- 
scribed in the definition “money purchase provision” in 
this subsection; 

Related Provisions: 60(j.01) — Transfer of surplus. 


Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions; IT-528: Transfers of funds between registered 
plans. 


“member” of a pension plan means an individual who 
has a right, either immediate or in the future and either 
absolute or contingent, to receive benefits under the plan, 
other than an individual who has such a right only by rea- 
son of the participation of another individual in the plan; 
Related Provisions: 128.1(10)“excluded right or interest’’(a)(viii) — 
No deemed disposition on emigration of member. 


‘‘money purchase limit” for a calendar year means 
(a) for years before 1990, nil, 
(b) for 1990, $11,500, 
(c) for 1991 and 1992, $12,500, 
(d) for 1993, $13,500, 
(e) for 1994, $14,500, 
(f) for 1995, $15,500, and 
(g) for years after 1995 and before 2003, $13,500, 
(h) for 2003, $15,500, 
(i) for 2004, $16,500, 
(j) for 2005, $18,000, 
(k) for each year after 2005, the greater of 


(i) the product (rounded to the nearest multiple of 
$10, or, if that product is equidistant from two such 
consecutive multiples, to the higher multiple) of 


(A) $18,000, and 


(B) the quotient obtained when the average 
wage for the year is divided by the average 
wage for 2005, and 


(ii) the money purchase limit for the preceding 
year; 
Related Provisions: 146(1) — RRSP dollar limit; 147.1(8) — Pension 
adjustment limits; 147.1(9)— Pension adjustment limits — multi-em- 
ployer plans; 248(1)““money purchase limit” — Definition applies to entire 
Act. 
History: Paras. (g) to (j) of the definition “money purchase limit” in sub- 
sec. 147.1(1) amended and para. (k) added by 2003, c. 15,.s. 84, applicable 
after 2002. However, for the purpose of determining a pension credit of an 
individual for the 2002 calendar year under Reg. 8308.1 or 8308.3 or an 
amount prescribed in respect of an individual under Reg. 8308.2 or 8309 
for the 2003 calendar year, the money purchase limit for 2002 is deemed 
to be $14,500. Paras. (g) to (j) formerly read: 
(g) for years after 1995 and before 2003, $13,500, 
(h) for 2003, $14,500, 


(i) for 2004, $15,500, and 
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(j) for each year after 2004, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the 
year is divided by the average wage for 2004, 


rounded to the nearest multiple of $10, or, if that product is 
equidistant from 2 such consecutive multiples, to the higher 
thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) of the definition “money purchase limit” in subsec. 
147.1(1) amended by 1997, c. 25, s. 44, applicable after 1996. Paras. (g) to 
(j) formerly read: 


(g) for 1996, $13,500, 
(h) for 1997, $14,500, 
(i) for 1998, $15,500, and 
(j) for each year after 1998, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the 
year is divided by the average wage for 1998, 


rounded to the nearest multiple of $10, or, if that product is 
equidistant from 2 such consecutive multiples, to the higher 
thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) substituted for para. (g) of the definition “money purchase 
limit” in subsec. 147.1(1), by 1996, c. 21, s. 36, applicable after 1995. 
Para. (g) formerly read: 


(g) for each year thereafter, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the 
year is divided by the average wage for 1995, 


rounded to the nearest multiple of $10, or, if that product is 
equidistant from two such consecutive multiples, to the higher 
thereof, and 
(ii) the money purchase limit for the immediately preceding cal- 
endar year; 
“Money purchase limit” in subsec. 147.1(1) amended by 1994, c. 7, Sch. 
VUI (1993, c. 24), subsec. 85(1), applicable after 1991. That definition 
formerly read: 
“money purchase limit” for a calendar year means 
(a) for years preceding 1990, nil, 
(b) for 1990, $11,500, 
(c) for 1991, $12,500, 
(d) for 1992, $13,500, 
(e) for 1993, $14,500, 
(f) for 1994, $15,500, and 
(g) for each year thereafter, the greater of 
(1) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for 
the year is divided by the average wage for 1994, 


rounded to the nearest multiple of ten dollars, or, if that 
product is equidistant from two such consecutive multiples, 
to the higher thereof, and 
(ii) the money purchase limit for the immediately preceding 
calendar year; 
Registered Plans Directorate Newsletters: 96-1 (changes to retire- 
ment savings limits). 


“money purchase provision” of a pension plan means 
terms of the plan 


(a) which provide for a separate account to be main- 
tained in respect of each member, to which are 
credited contributions made to the plan by, or in re- 
spect of, the member and any other amounts allocated 


Income Tax Act, Part I 


to the member, and to which are charged payments 
made in respect of the member, and 


(b) under which the only benefits in respect of a mem- 
ber are benefits determined solely with reference to, 
and provided by, the amount in the member’s account; 


Proposed Amendment — Benefits from 
7 _ money purchase RPPs 
Federal budget, Notice of Ways and Means Motion and 


Supplementary Information, February 16, i [See 
under Reg. 8506(1)(e.1) — ed.] 


Regulations: 8506 (rules for money purchase provisions). 


Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions; IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


‘“‘multi-employer plan” in a calendar year has the mean- 
ing assigned by regulation; 

Related Provisions: 147.1(9)— Pension adjustment limits — multi- 
employer plans; 252.1 — Where union is employer; Reg. 8510(5) — Spe- 
cial rules — multi-employer plan. 


Regulations: 8500(1), 8510(1) (meaning of “multi-employer plan”). 


‘‘participating employer’’, in relation to a pension plan, 
means an employer who has made, or is required to make, 
contributions to the plan in respect of the employer’s em- 
ployees or former employees, or payments under the plan 
to the employer’s employees or former employees, and 
includes a prescribed employer; 


Related Provisions: 
corporation. 


Regulations: 8308(7)(c) (prescribed employer). 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 
deductibility of employer contributions and taxation of amounts received 
by a beneficiary (archived). 


87(2)(q) — Amalgamation — continuing 


*“‘past service event” has the meaning assigned by 
regulation; 

Related Provisions: 147.1(10) — Past service benefits. 
Regulations: 8300(1), (2) (past service event). 


“single amount” means an amount that is not part of a 
series of periodic payments; 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


“specified multi-employer plan” in a calendar year has 
the meaning assigned by regulation; 


Related Provisions: 252.1 — Where union is employer. 
Regulations: 8510(2), (3) (meaning of “specified multi-employer plan”). 


‘spouse’ — [Repealed] 


History: “Spouse” repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
85(2), applicable after 1992. [See now subsec. 252(4).] That definition for- 
merly read: 


“spouse” of an individual has the meaning assigned by subsection 
146(1.1); 


‘“‘wage measure” for a month means the average weekly 
wages and salaries of 


(a) the Industrial Aggregate in Canada for the month 
as published by Statistics Canada under the Statistics 
Act, or 


(b) in the event that the Industrial Aggregate ceases to 
be published, such other measure for the month as is 
prescribed by regulation under the Canada Pension 
Plan for the purposes of paragraph 18(5)(b) of that 
Act. 
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Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(2) Registration of plan — The following rules apply 
with respect to the registration of pension plans: 


(a) the Minister shall not register a pension plan unless 


(i) application for registration is made in prescribed 
manner by the plan administrator, 


(11) the plan complies with prescribed conditions 
for registration, and 


(i11) where the plan is required to be registered 
under the Pension Benefits Standards Act, 1985 or 
a similar law of a province, application for such re- 
gistration has been made; 


(b) where a pension plan that was submitted for regis- 
tration before 1992 is registered by the Minister, the 
registration 1s effective from the day specified in writ- 
ing by the Minister; and 


(c) where a pension plan that is submitted for registra- 
tion after 1991 is registered by the Minister, the regis- 
tration is effective from the later of 


(1) January | of the calendar year in which applica- 
tion for registration is made in prescribed manner 
by the plan administrator, and 


(11) the day the plan began. 


Related Provisions: — 149(1)(0) —Exemption — pension _ trust; 
172(5) — Deemed refusal to register; 241(4)G) — Communication of in- 
formation — exception. 


History: Paras. 147.1(2)(b) and (c) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 85(3), applicable after 1990. Paras. (b) and (c) for- 
merly read: 


(b) where a pension plan that is submitted for registration before 
1991 is registered by the Minister, the registration is effective from 
such day as is specified in writing by the Minister; and 


(c) where a pension plan that is submitted for registration after 1990 
is registered by the Minister, the registration is effective from the 
later of 


(1) January | of the calendar year in which application for regis- 
tration is made in prescribed manner by the plan administrator, 
and 


(11) the day of commencement of the plan. 


Regulations: Part LXXXV; 8501(1) (prescribed conditions); 8512(1), 
(2) (prescribed conditions, prescribed manner). 


Information Circulars: 72-13R8: Employees’ pension plans [partly su- 
perseded by new Regulations]. 

Registered Plans Directorate Newsletters: 95-1 (new approach to 
plan registration); 95-2R1 (registered plan division services); 95-6R (spec- 
imen pension plans — speeding up the process); 95-7 (Quebec simplified 
pension plans); 98-1 (simplified pension plans); 04-2 (RPP applications — 
processing an incomplete application). 


Forms: T1510: Application to register a pension plan. 


(3) Deemed registration — Where application is made 
to the Minister for registration of a pension plan for the 
purposes of this Act and, where the manner for making 
the application has been prescribed, the application is 
made in that manner by the administrator, 
(a) subject to paragraph (b), the plan is, for the pur- 
poses of this Act other than paragraphs 60(j) and (j.2) 
and sections 147.3 and 147.4, deemed to be a regis- 
tered pension plan throughout the period that begins 
on the latest of 
(i) January. 1 of the calendar year in which the ap- 
plication is made, 


(ii) the day of commencement of the plan, and 
(iii) January 1, 1989 


S. 147.1(7)(a) 


and ending on the day on which a final determination 
is made with respect to the application; and 


(b) where the final determination made with respect to 
the application is a refusal to register the plan, this Act 
shall, after the day of the final determination, apply as 
if the plan had never been deemed, under paragraph 
(a), to be a registered pension plan, except that 


(1) any information return otherwise required to be 
filed under subsection 207.7(3) before the particu- 
lar day that is 90 days after the day of the final de- 
termination is not required to be filed until the par- 
ticular day, and 


(i1) subsections 227(8) and (8.2) are not applicable 
with respect to contributions made to the plan on or 
before the day of the final determination. 

Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 


tion; 172(3) — Appeal from refusal to register, revocation of registration, 
etc.; 172(5) — Deemed refusal to register. 


History: The opening words of para. 147.1(3)(a) amended by 1998, c. 19, 
s. 173, applicable after 1996. The opening words formerly read: 


(a) subject to paragraph (b), the plan shall, for the purposes of this 
Act other than paragraphs 60(j) and (j.2) and section 147.3, be 
deemed to be a registered pension plan throughout the period com- 
mencing on the latest of 


Registered Plans Directorate Newsletters: 95-1 (new approach to 
plan registration); 95-2R1 (registered plan division services); 95-6R (spec- 
imen pension plans — speeding up the process); 95-7 (Quebec simplified 
pension plans); 98-1 (simplified pension plans). 


(4) Acceptance of amendments — The Minister 
shall not accept an amendment to a registered pension 
plan unless 
(a) application for the acceptance is made in pre- 
scribed manner by the plan administrator; 
(b) the plan as amended complies with prescribed con- 
ditions for registration; and 
(eye tine 
conditions. 
Related Provisions: 147.1(15) — Plan as registered. 


Regulations: 8501(1), 8511 (prescribed conditions); 8512 (prescribed 
manner). 


Registered Plans Directorate Newsletters: 95-6R (specimen pen- 
sion plans — speeding up the process); 95-7 (Quebec simplified pension 
plans); 98-1 (simplified pension plans). 


Forms: T920: Application to amend to an RPP. 


amendment complies with _ prescribed 


(5) Additional conditions — The Minister may, at any 
time, impose reasonable conditions applicable. with re- 
spect to registered pension plans, a class of such plans or 
a particular registered pension plan. 

Registered Plans Directorate Newsletters: 96-3 (flexible pension 
plans); 98-1 (simplified pension plans); 04-1 (transfer from a defined ben- 
efit provision). 


(6) Administrator — There shall, for each registered 
pension plan, be a person or a body of persons that has 
ultimate responsibility for the administration of the plan 
and, except as otherwise permitted in writing by the Min- 
ister, the person or a majority of the persons who consti- 
tute the body shall be a person or persons resident in 
Canada. 

Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147.1(7) — Obligations of administrator; 147.1(11) — Revocation of 
registration — notice of intention; 250 — Residents. 


(7) Obligations of administrator — The administra- 
tor of a registered pension plan shall 


(a) administer the plan in accordance with the terms of 
the plan as registered except that, where the plan fails 
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to comply with the prescribed conditions for registra- 
tion or any other requirement of this Act or the regula- 
tions, the administrator may administer the plan as.if it 
were amended to so comply; 


(b) before July, 1990, in the case of a person or body 
that is the administrator on January 1, 1989 or be- 
comes the administrator before June, 1990, and, in any 
other case, within 30 days after becoming the adminis- 
trator, inform the Minister in writing 


(1) of the name and address of the person who is 
the administrator, or 


(11) of the names and addresses of the persons who 
constitute the body that is the administrator; and 


(c) where there is any change in the information pro- 
vided to the Minister in accordance with this para- 
graph or paragraph (b), inform the Minister in writing, 
within 60 days after the change, of the new 
information. 
Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147.1(11) — Revocation of registration; 147.1(15) — Plan as regis- 
tered; 147.1(18) — Regulations; 238(1) — Offences; 248(7)(a) — Mail 
deemed received on day mailed. 


Regulations: Part LXXXvV (prescribed conditions). 


Forms: T3P: Employees’ pension plan. income tax return. 


(8) Pension adjustment limits — Except as otherwise 
provided by regulation, a registered pension plan (other 
than a multi-employer plan) becomes, at the end of a cal- 
endar year after 1990, a revocable plan where 


(a) the pension adjustment for the year of a member of 
the plan in respect of a participating employer exceeds 
the lesser of 


(i) the money purchase limit for the year, and 


(11) 18% of the member’s compensation from the 
employer for the year; or 


(b) the total of 


(i) the pension adjustment for the year of a member 
of the plan in respect of a participating employer, 
and 


(ii) the total of all amounts each of which is the 
member’s pension adjustment for the year in re- 
spect of an employer who, at any time in the year, 
does not deal at arm’s length with the employer re- 
ferred to in subparagraph (i) 


exceeds the money purchase limit for the year. 


Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147(5.1)(c) — Contribution limits; 147.1(1 1) — Revocation of regis- 
tration — notice of intention; 147.3(13)— Excess transfer; 252.1 — 
Multi-employer plan — union as employer. 

Regulations: 8509(12) (limitation on application of 147.1(8)); 8518 
(where subsec. 147.1(8) not to apply). 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 

Information Circulars: 98-2: Prescribed compensation for registered 
pension plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 96-1 (changes to retirement savings 
limits). 


Forms: T10: Summary of PARs. 
(9) idem — multi-employer plans — Except as other- 


wise provided by regulation, a registered pension plan 
that is a multi-employer plan (other than a: specified 
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multi-employer plan) in a calendar year after 1990 be- 
comes, at the end of the year, a revocable plan where 


(a) for a member and an employer, the total of all 
amounts each of which is the member’s pension credit 
(as prescribed by regulation) for the year in respect of 
the employer under a defined benefit or money 
purchase provision of the plan exceeds the lesser of 


(i) the money purchase limit for the year, and 


(ii) 18% of the member’s compensation from the 
employer for the year; or 


(b) for a member, the total of all. amounts each of 
which is the member’s pension credit (as prescribed 
by regulation) for the year in respect of an employer 
under a defined benefit or money purchase provision 
of the plan exceeds the money purchase limit for the 
year. 

Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 

tion; 147.1(11) — Revocation of registration— notice of intention; 

147.1(14) — Anti-avoidance — multi-employer -plans; 147.3(13) — Ex- 

cess transfer; Reg. 8301 — Pension adjustment. 

Regulations: 8301(4)-(6), (8) (pension credit); 8509(12) (limitation on 

application of 147.1(9)). 

Interpretation Bulletins: IT-528: Transfers of funds between registered 

plans. 


Information Circulars: 98-2: Prescribed compensation for registered 

pension plans. . 

Registered Plans Directorate Newsletters: 91-4R (registration rules 

for money purchase provisions); 95-7 (Quebec simplified pension plans); - 
96-1 (changes to retirement savings limits); 98-1 (simplified pension 

plans). 


(10) Past service benefits — With respect to each 
past service event that is relevant to the determination of 
benefits in respect of a member under a defined benefit 
provision of a registered pension plan, such benefits as 
are in respect of periods after 1989 and before the calen- 
dar year in which the event occurred shall be determined, 
for the purpose of a payment to be made from the plan or 
a contribution to be made to the plan at a particular time, 
with regard to the event only if 


(a) where the member is alive at the particular time 
and except as otherwise provided by regulation, the 
Minister has certified in writing, before the particular 
time, that prescribed conditions are satisfied, 


(b) where the member died before the particular time 
and the event occurred before the death of the 
member, 


(i) this subsection did not require that the event be 
disregarded in determining benefits that were paya- 
ble to the member immediately before the mem- 
ber’s death (or that would have been so payable 
had the member been entitled to receive benefits 
under the provision immediately before the mem- 
ber’s death), or 


(11) the event, as it affects the benefits provided to 
each individual who is entitled to benefits as a con- 
sequence of the death of the member, is acceptable 
to the Minister, 


(c) where the member died. before the particular time 
and the event occurred after the death of the member, 
the event, as it affects the benefits provided to each 
individual who is entitled to benefits as a consequence 
of the death of the member, is acceptable to the Min- 
ister, and 


(d) no past service event that occurred before the event 
is required by reason of the application of this subsec- 


1314 


Division G — Deferred & Special Income Arrangements 


tion to be disregarded at the particular time in deter- 
mining benefits in respect of the member, 


and, for the purposes of this subsection as it applies with 
respect to contributions that may be made to a registered 
pension plan, where application has been made for a certi- 
fication referred to in paragraph (a) and the Minister has 
not refused to issue the certification, the Minister shall be 
deemed to have issued the certification. 

Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147.1(11)— Revocation of registration—notice of intention; 
147.1(18) — Regulations; 147.2(1) — Pension contributions deductible — 
employer contributions; 241(4)(c) — Communication of information — 
exception; 248(8) — Occurrences as a consequence of death. 


Regulations: 8300(6) (prescribed rules); 8306 (certification not re- 
quired); 8307(2) (prescribed conditions); 8308(1) (benefits provided 
before registration); 8519 (prescribed manner). 


Interpretation Bulletins: [T-167R6: Registered pension plans — em- 
ployee’s contributions. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(11) Revocation of registration — notice of inten- 
tion — Where, at any time after a pension plan has been 
registered by the Minister, 


(a) the plan does not comply with the prescribed con- 
ditions for registration, 


(b) the plan is not administered in accordance with the 
terms of the plan as registered, 


(c) the plan becomes a revocable plan, 


(d) a condition imposed by the Minister in writing and 
applicable with respect to the plan (including a condi- 
tion applicable generally to registered pension plans or 
a class of such plans and a condition first imposed 
before 1989) is not complied with, 


(e) a requirement under subsection (6) or (7) is not 
complied with, 


(f) a benefit is paid by the plan, or a contribution is 
made to the plan, contrary to subsection (10), 


(g) the administrator of the plan fails to file an infor- 
mation return or actuarial report relating to the plan or 
to a member of the plan as and when required by 
regulation, 


(h) a participating employer fails to file an information 
return relating to the plan or to a member of the plan 
as and when required by regulation, or 


(i) registration of the plan under the Pension Benefits 
Standards Act, 1985 or a similar law of a province is 
refused or revoked, 


the Minister may give notice (in this subsection and sub- 
section (12) referred to as a “notice of intent”) by regis- 
tered mail to the plan administrator that the Minister pro- 
poses to revoke the registration of the plan as of a date 
specified in the notice of intent, which date shall not be 
earlier than the date as of which, 


(j) where paragraph (a) applies, the plan failed to so 
comply, 

(k) where paragraph (b) applies, the plan was not ad- 
ministered in accordance with its terms as registered, 
(1) where paragraph (c) applies, the plan became a rev- 
ocable plan, 

(m) where paragraph (d) or (e) applies, the condition 
or requirement was not complied with, 

(n) where paragraph (f) applies, the benefit was paid 
or the contribution was made, 


S. 147.1(15) 


(0) where paragraph (g) or (h) applies, the information 
return or actuarial report was required to be filed, and 


(p) where paragraph (i) applies, the registration re- 
ferred to in that paragraph was refused or revoked. 
Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 147.1(8)— Pension adjustment limits; 147.1(9) — Pension adjust- 
ment limits — multi-employer plans; 147.1(12) — Notice of revocation; 
147.1(13) — Revocation of registration; 147.1(15) — Meaning of “plan” 
as registered; 147.1(18)(b) — Regulations; 147.3(12) — Restriction re 
transfers; 147.4(1)(d) — RPP annuity contract; 172(3) — Appeal from re- 
fusal to register, revocation of registration, etc.; 180(1) —- Appeals to Fed- 
eral Court of Appeal; 244(5) — Proof of service by mail; 248(7)(a) — 

Mail deemed received on day mailed. 


Regulations: 8501(2) (failure to comply with various conditions); 
8503(15) (past service employer contributions); 8506(4) (non-payment of 
minimum amount). 


(12) Notice of revocation — Where the Minister gives 
a notice of intent to the administrator of a registered pen- 
sion plan, or the plan administrator applies to the Minister 
in writing for the revocation of the plan’s registration, the 
Minister may, 


(a) where the plan administrator has applied to the 
Minister in writing for the revocation of the plan’s re- 
gistration, at any time after receiving the administra- 
tor’s application, and 


(b) in any other case, after 30 days after the day of 
mailing of the notice of intent, 


give notice (in this subsection and in subsection (13) re- 
ferred to as a “notice of revocation”) by registered mail to 
the plan administrator that the registration of the plan is 
revoked as of the date specified in the notice of revoca- 
tion, which date may not be earlier than the date specified 
in the notice of intent or the administrator’s application, 
as the case may be. 


(13) Revocation of registration — Where the Min- 
ister gives a notice of revocation to the administrator of a 
registered pension plan, the registration of the plan is re- 
voked as of the date specified in the notice of revocation, 
unless the Federal Court of Appeal or a judge thereof, on 
application made at any time before the determination of 
an appeal pursuant to subsection 172(3), orders otherwise. 
Related Provisions: 147.1(12)—Notice of revocation; 244(5)— 
Proof of service by mail; 248(7)(a)—— Mail deemed received on day 
mailed. 


(14) Anti-avoidance — multi-employer plans — 
Where at any time the Minister gives written notice to the 
administrators of two or more registered pension plans, 
each of which is a multi-employer plan, that this subsec- 
tion is applicable in relation to those plans with respect to 
a calendar year, 


(a) each of those plans that is a specified multi-em- 
ployer plan in the year shall, for the purposes of sub- 
section (9) (other than for the purpose of determining 
the pension credits referred to in paragraphs (9)(a) and 
(b)), be deemed to be a multi-employer plan that is not 
a specified multi-employer plan; and 

(b) the totals determined for the year under paragraphs 
(9)(a) and (b) shall be the amounts that would be de- 
termined if all the plans were a single plan. 


Related Provisions: 
corporation. 


Registered Plans Directorate Newsletters: 95-7 (Quebec simplified 
pension plans); 98-1 (simplified pension plans). 


87(2)(q) — Amalgamation — continuing 


(15) Plan as registered — Any reference in this Act 
and the regulations to a pension plan as registered means 
the terms of the plan on the basis of which the Minister 
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has registered the plan for the purposes of this Act and as 
amended by 


(a) each amendment that has been accepted by the 
Minister, and 


(b) each amendment that has been submitted to the 
Minister for acceptance and that the Minister has 
neither accepted nor refused to accept, if it is reasona- 
ble to expect the Minister to accept the amendment, 


and includes all terms that are not contained in the docu- 
ments constituting the plan but that are terms of the plan 
by reason of the Pension Benefits Standards Act, 1985 or 
a similar law of a province. 


Related 
corporation. 


Provisions: 87(2)(q) — Amalgamation — continuing 


(16) Separate liability for obligations — Every per- 
son who is a member of a body that is the administrator of 
a registered pension plan is subject to all obligations im- 
posed on administrators by this Act or a regulation as if 
the person were the administrator of the plan. 


Related Provisions: 238(1)— Offences. 


(17) Superintendent of Financial Institutions — 
The Minister may, for the purposes of this Act, obtain the 
advice of the Superintendent of Financial Institutions with 
respect to any matter relating to pension plans. 


(18) Regulations — The Governor in Council may 
make regulations 


(a) prescribing conditions for the registration of pen- 
sion plans and enabling the Minister to impose addi- 
tional conditions or waive any conditions that are 
prescribed; 


(b) prescribing circumstances under which a registered 
pension plan becomes a revocable plan; 


(c) specifying the manner of determining, or enabling 
the Minister to determine, the portion of a member’s 
benefits under a registered pension plan that is in re- 
spect of any period; 


(d) requiring administrators of registered pension 
plans to make determinations in connection with the 
computation of pension adjustments, past service pen- 
sion adjustments, total pension adjustment reversals or 
any other related amounts (all such amounts referred 
to in this subsection as “specified amounts’’); 


(e) requiring that the method used to determine a spec- 
ified amount be acceptable to the Minister, where 
more than one method would otherwise comply with 
the regulations; 


(f) enabling the Minister to permit or require a speci- 
fied amount to be determined in a manner different 
from that set out in the regulations; 


(g) requiring that any person who has information re- 
quired by another person in order to determine a speci- 
fied amount provide the other person with that 
information; 


(h) enabling the Minister to require any person to pro- 
vide the Minister with information relating to the 
method used to determine a specified amount; 


(i) enabling the Minister to require any person to pro- 
vide the Minister with information relevant to a claim 
that paragraph (10)(a) is not applicable by reason of an 
exemption provided by regulation; 


(j) respecting applications for certifications for the 
purposes of subsection (10); 
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(k) enabling the Minister to waive the requirement for 
a certification for the purposes of subsection (10); 


(1) prescribing rules for the purposes of subsection 
(10), so that that subsection applies or does not apply 
with respect to benefits provided as a consequence of 
particular transactions, events or circumstances; 


(m) requiring any person to provide the Minister or the 
administrator of a registered pension plan with infor- 
mation in connection with an application for certifica- 
tion for the purposes of subsection (10); 


(n) requiring any person who obtains a certification for 
the purposes of subsection (10) to provide the indivi- 
dual in respect of whom the certification was obtained 
with an information return; 


(0) requiring administrators of registered pension 
plans to file information with respect to amendments 
to such plans and to the arrangements for funding be- 
nefits thereunder; 


(p) requiring administrators of registered pension 
plans to file information returns respecting such plans; 


(q) enabling the Minister to require any person to pro- 
vide the Minister with information for the purpose of 
determining whether the registration of a pension plan 
may be revoked; 


(r) requiring administrators of registered pension plans 
to submit reports to the Minister, prescribing the class 
of persons by whom the reports shall be prepared and . 
prescribing information to be contained in_ those 
reports; 

(s) enabling the Minister to impose any requirement 
that may be imposed by regulation made under para- 
graph (r); 

(t) defining, for the purposes of this Act, the expres- 
sions “multi-employer plan”, “past service event’, 
“past service pension adjustment’, “pension adjust- 
ment’, “specified multi-employer plan” and “total 
pension adjustment reversal”; and 


(u) generally to carry out the purposes and provisions 
of this Act relating to registered pension plans and the 
determination and reporting of specified amounts. 


Related Provisions: 87(2)(q) — Amalgamation — continuing corpora- 
tion; 221 — Regulations generally; 238(1) — Offences. 


History [147.1(18)]: Paras. 147.1(18)(d) and (t) amended by 1998, c. 19, 
subsecs. 39(1), (2), applicable after 1996. Paras. (d) and (t) formerly read: 


(d) requiring administrators of registered pension plans to make de- 
terminations in connection with the computation of pension. adjust- 
ments, past service pension adjustments or any other related 
amounts (all such amounts referred to in this subsection as “speci- 
fied amounts”’); 


(t) defining the expressions “multi-employer plan”, “past service 
event’, “past service pension adjustment”, “pension adjustment” 
and “specified multi-employer plan”; and 


Regulations: 8300-8520. 


Forms: T3P: Employees’ pension plan income tax return; T10: Pension 
adjustment reversal; T10 Summ: Summary of PARs; T10 Segment. 


Definitions [s. 147.1]: “actuary”, “administrator” — 147.1(1); 
“amount” — 248(1); “as registered” — 147.1(15); “‘average wage” — 
147.1(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
255; “compensation” — 147.1(1); “consequence. of the death’ — 248(8); 
“defined benefit provision” — 147.1(1); “employer”, “employment” — 
248(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “Governor 
in Council” — Jnterpretation “Act 35(1); “individual” — 248(1); “mem- 
ber” — 147.1(1); “Minister” — 248(1); “money purchase — limit” — 
147.1(1), 248(1); “money purchase provision” — 147.1(1); “multi-em- 
ployer plan” — 147.1(1), Reg. 8500(1), 8510(1); “office” — 248(1); “par- 
ticipating employer” — 147.1(1); “past service event” — 147.1(1), Reg. 
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8300(1), (2); “past service pension adjustment” — 248(1), Reg. 8303; 
“pension adjustment” — 248(1), Reg. 8301(1); “pension credit” — Reg. 
8301(2)-(8), (10), (16); “person”, “prescribed” — 248(1); “province” — 
Interpretation Act 35(1); “registered pension plan”, “regulation” — 
248(1); “resident in Canada” — 250; “single amount” — 147.1(1); “speci- 
fied amount” — 147.1(18)(d); “specified multi-employer plan” — 
147.1(1), Reg. 8510(2), (3); “spouse” — 146(1.1), 147.1(1); “total pension 
adjustment reversal” — 248(1); “wage measure” 147.1(1); “writing” — 
Interpretation Act 35(1). 


147.2 (1) Pension contributions deductible — 
employer contributions — For a taxation year ending 
after 1990, there may be deducted in computing the in- 
come of a taxpayer who is an employer the total of all 
amounts each of which is a contribution made by the em- 
ployer after 1990 and either in the taxation year or within 
120 days after the end of the taxation year to a registered 
pension plan in respect of the employer’s employees or 
former employees, to the extent that 


(a) in the case of a contribution in respect of a money 
purchase provision of a plan, the contribution was 
made in accordance with the plan as registered and in 
respect of periods before the end of the taxation year; 


(b) in the case of a contribution in respect of the de- 
fined benefit provisions of a plan (other than a speci- 
fied multi-employer plan), the contribution 


(i) is an eligible contribution, 


(11) was made to fund benefits provided to employ- 
ees and former employees of the employer in re- 
spect of periods before the end of the taxation year, 
and 


(111) complies with subsection 147.1(10); 


(c) in the case of a contribution made to a plan that is a 
specified multi-employer plan, the contribution was 
made in accordance with the plan as registered and in 
respect of periods before the end of the taxation year; 
and 


(d) the contribution was not deducted in computing the 

income of the employer for a preceding taxation year. 
Related Provisions: 6(1)(a)(i) — Employer’s contribution not a taxable 
benefit; 20(1)(q)-—Employer’s contributions deductible; 87(2)(q) — 
Amalgamation — continuing corporation; 147.1(8), (9) — Pension adjust- 
ment limits; 147.2(2)—Employer contributions — defined _ benefit 
provisions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(2) Employer contributions — defined benefit 
provisions — For the purposes of subsection (1), a con- 
tribution made by an employer to a registered pension 
plan in respect of the defined benefit provisions of the 
plan is an eligible contribution if it is a prescribed contri- 
bution or if it complies with prescribed conditions and is 
made pursuant to a recommendation by an actuary in 
whose opinion the contribution is required to be made so 
that the plan will have sufficient assets to pay benefits 
under the defined benefit provisions of the plan, as regis- 
tered, in respect of the employees and former employees 
of the employer, where 


(a) the recommendation is based on an actuarial valua- 
tion that complies with the following conditions, ex- 
cept the conditions in subparagraphs (iii) and (iv) to 
the extent that they are inconsistent with any other 
conditions that apply for the purpose of determining 
whether the contribution is an eligible contribution: 


(i) the effective date of the valuation is not more 
than 4 years before the day on which the contribu- 
tion 1s made, 
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(11) actuarial liabilities and current service costs are 
determined in accordance with an actuarial funding 

_method that produces a reasonable matching of 
contributions with accruing benefits, 


(iii) all assumptions made for the purposes of the 
valuation are reasonable at the time the valuation is 
prepared and at the time the contribution is made, 


(iv) the valuation is prepared in accordance with 
generally accepted actuarial principles, 


(v) the valuation complies with prescribed condi- 
tions, which conditions may include conditions re- 
garding the benefits that may be taken into account 
for the purposes of the valuation, and 


(vi) where more than one employer participates in 
the plan, assets and actuarial liabilities are appor- 
tioned in a reasonable manner among participating 
employers in respect of their employees and former 
employees, and 


(b) the recommendation is approved by the Minister in 
writing, 
and, for the purposes of this subsection and except as oth- 
erwise provided by regulation, 


(c) the benefits taken into account for the purposes of 
a recommendation may include anticipated cost-of-liv- 
ing and similar adjustments where the terms of a pen- 
sion plan do not require that those adjustments be 
made but it is reasonable to expect that they will be 
made, and 


(d) a recommendation with respect to the contributions 
required to be made by an employer in respect of the 
defined benefit provisions of a pension plan may be 
prepared without regard to such portion of the assets 
of the plan apportioned to the employer in respect of 
the employer’s employees and former employees as 
does not exceed the least of 


(1) the amount of actuarial surplus in respect of the 
employer, 

(11) 20% of the amount of actuarial liabilities ap- 
portioned to the employer in respect of the em- 
ployer’s employees and former employees, and 


(iii) the greater of 


(A) 2 times the estimated amount of current ser- 
vice contributions that would, if there were no 
actuarial surplus, be required to be made by the 
employer and the employer’s employees for the 
12 months immediately following the effective 
date of the actuarial valuation on which the rec- 
ommendation is based, and 


(B) the amount that would be determined under 
subparagraph (ii) if the reference therein to 
“20%” were read as a reference to “10%”. 


Proposed Amendment — Regulatory 
exception re fixed-cost-shared plan 


Letter from Dept. of Finance, August 19, 2002: 
Dear [xxx] 


This is further to our recent discussion concerning the status of 
the Department’s review of the request by the [xxx] to relax the 
pension surplus rules in the Income Tax Act for detined benefit 
pension plans that are governed by a fixed-cost-shared 
arrangement. 


We have completed our review of this matter and wish to con- 
firm the Department’s intention to recommend to the Minister of 
Finance relieving amendments to the Income Tax Regulations, 
effective for contributions made after 2002. The proposed 
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(b) service before 1990 while not a contribu- 
tor — the least of 


(i) the amount, if any, by which 


(A) the total of all amounts each of nSeH is a 
contribution (other than an additional voluntary 
contribution or a prescribed contribution) made 
by the individual in the year or a preceding tax- 
ation year and after 1945 to a registered pension 
plan in respect of a particular year before 1990, 
if all or any part of the particular year is -in- 
cluded in the individual’s eligible service under 
the plan and if 


(I) in the case of a contribution that the indi- 


amendments would permit employer contributions to be made to 
a fixed-cost-shared plan in accordance with the following table, 
where such contributions would. not. otherwise be permitted 
under subsection 147.2(2) of the Act because the plan’s funding 
ratio exceeds 110%. g 


. Total employer and employee 
current service contributions 


Funding ratio 


>110% and <115% 75% of current service costs 
>115% and <120% 
>120% and <125% 


>125% nil 


50% of current service costs 


25% of current service costs 


The amendments are being recommended in recognition of the 
fact that, because of the fixed-cost-shared arrangement, both em- 
ployee and employer contributions to such a plan are linked to 
the funded status of the plan. As a result, employee contribution 
rates have the potential to vary significantly. This is in contrast to 
traditional defined benefit plans under which employee contribu- 
tion rates remain constant, regardless of the funded status of the 
plan. By proposing to relax the restrictions on employer contri- 


vidual made before March 28, 1988 or was 
obliged to make under the terms of an agree- 
ment in writing entered into before March 
28, 1988, the individual was not a contribu- 
tor to the plan in the particular year, or 


(11) in any other case, the individual was not 
a contributor to any registered pension plan 


butions to fixed-cost-shared plans in the manner outlined, 
changes in the funded status of such plans should be less volatile 
and, thus, employee contribution rates should be more stable. 


in the particular year 
exceeds 


(B) the total of all amounts each of which is an 
amount deducted, in computing the individual’s 
income for a preceding taxation year, in respect 
of contributions included in the total determined 
in respect of the individual for the year under | 


If the recommendation is acted upon, the proposed amendments 
will, at the earliest opportunity, be submitted to the sugueg: in 
Council for consideration. ee 


Yours sincerely, 


Len Farber clause (A), 
General Director, Tax Legislation Division, Tax Policy (ii) $3,500, and 
Branch me 


(111) the amount determined by the formula 


($3,500 x Y) —Z 


Related Provisions: 147.2(3) — Filing of actuarial report. 


History: Para. 147.2(2)(b) amended by 1998, c. 19, subsec. 174(1), appli- 


cable after March 1996. Para. 147.2(2)(b) formerly read: where 


Y is the number of calendar years before. 1990 
each of which is a year 


(A) all or any part of which is included in 
the individual’s eligible service under a reg- 
istered pension plan to which. the individual 
has made a contribution that is included in 
the total determined under clause (1)(A) and 


(b) the recommendation is approved in writing by the Minister on 
the advice of the Superintendent of Financial Institutions, 


Regulations: 8515(5) (prescribed conditions); 8516(1) (prescribed 
contribution). 


information Circulars: 72-13R8: Employees’ pension plans. 


Registered Plans Directorate Newsletters: 95-3 (actuarial report 


content); 96-I (changes to retirement savings limits). 


(3) Filing of actuarial report — Where, for the pur- 
poses of subsection (2), a person seeks the Minister’s ap- 
proval of a recommendation made by an actuary in con- 


in which the individual was not a contributor 
to any registered pension plan, or 


(B) all or any part of which is included in 
the individual’s eligible service under a reg- 


nection with the contributions to be made by an employer 
to a registered pension plan in respect of the defined ben- 
efit provisions of the plan, the person shall file with the 
Minister a report prepared by the actuary that contains the 
recommendation and any other information required by 
the Minister. 


Related Provisions: Reg. 8410 — Actuarial report required on demand. 


istered pension plan to which the individual 
has made a contribution 


(1) that is included in the total determined 
under clause (1)(A), and 


(II) that the individual made_ before 
March 28, 1988 or was obliged to make 
under the terms of an agreement in writ- 
ing entered into before March 28, 1988, 
and in which the individual: was not a 
contributor to the plan, and 


Registered Plans Directorate Newsletters: 95-3 (actuarial report 
content). 


(4) Amount of employee’s pension contributions 
deductible — There may be deducted in computing the Z_ is the total of all amounts each of which is an 
income of an individual for a taxation year ending after amount deducted, in computing the individual’s 
1990 an amount equal to the total of _income for a preceding taxation year, 


(a) service after 1989 — the total of all amounts 
each of which is a contribution (other than a pre- 
scribed contribution) made by the individual in the 
year to a registered pension plan that is in respect of a 
period after 1989 or that is a prescribed eligible contri- 
bution, to the extent that the contribution was made in 
accordance with the plan as registered, 


(A) in respect of contributions included in 
the total determined in respect of the indivi- 
dual for the year under clause (i)(A), or 


(B) where the preceding year was before 
1987, under subparagraph 8(1)(m)(ii) (as it 
read in its application to that preceding year) 
in respect of additional voluntary contribu- 
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tions made in respect of a year that satisfies 
the conditions in the description of Y, and 


(c) service before 1990 while a contributor — 
the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a 
contribution (other than an additional voluntary 
contribution, a prescribed contribution or a con- 
tribution included in the total determined in re- 
spect of the individual for the year under clause 
(b)(G)(A)) made by the individual in the year or 
a preceding taxation year and after 1962 to a 
registered pension plan in respect of a particular 
year before 1990 that is included, in whole or in 
part, in the individual’s eligible service under 
the plan 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted, in computing the individual’s 
income for a preceding taxation year, in respect 
of contributions included in the total determined 
in respect of the individual for the year under 
clause (A), and 


(ii) the amount, if any, by which $3,500 exceeds 
the total of the amounts deducted by reason of 
paragraphs (a) and (b) in computing the indivi- 
dual’s income for the year. 


Related Provisions: 8(1)(m) — Employee’s RPP contributions deducti- 
ble; 56(1)(a)(@) — Pension benefits taxable when received; 87(2)(q) — 
Amalgamation — continuing corporation; 147.1(8), (9) — Pension adjust- 
ment limits; 147.2(5) — Teachers; 147.2(6) — Additional deduction for 
year taxpayer dies; 152(6)(f) — Minister required to reassess past year to 
allow additional deduction following death; 257 — Formula cannot calcu- 
late to less than zero. 


History: Para. 147.2(4)(a) amended by 2001, c. 17, s. 143, applicable to 
contributions made after 1990. The para. formerly read: 


(a) the total of all amounts each of which is a contribution (other 
than a prescribed contribution) made by the individual in the year to 
a registered pension plan in respect of a period after 1989, to the 
extent that the contribution was made in accordance with the plan as 
registered, 
Cl. (B) of the description of Z in subpara. 147.2(4)(b)(iii) amended by 
1998, c. 19, subsec. 174(2), applicable to. 1991 et seg. Cl. (B) formerly 
read: 
(B) under subparagraph 8(1)(m)(ii) (as it read in its application to 
the 1990 taxation year) in respect of additional voluntary contribu- 
tions made in respect of a year that satisfies the conditions in the 
description of Y, and 


Selected Cases [Subsec. 147.2(4)]: Corbett v. R., [1999] 4 C.T.C. 


231 (FCA); aff?g [1999] 1 C.T.C. 2590 (TCC) (Contributions allowed 
under amended plan were grandfathered and deductible). 


Regulations: 100(3)(a) (deduction of pension contribution from payroll 
reduces source withholding); 8501(6.2) (prescribed eligible contribution); 
8502(b)(i), 8503(4)(a), (b) (RPP contributions permitted by employee). 
Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions, 


Forms: T4040: RRSPs and other registered plans for retirement [guide]. 


Remission Orders: Certain Taxpayers Remission Order, 2000-3, P.C. 
2001-429 (Newfoundland public employees — payments for non-exis- 
tent service under a pre-1991 agreement); Certain Taxpayers Remission 
Order, 2003-1, P.C. 2003-912 (Memorial University pension plan mem- 
bers — payments for non-existent service under a pre-1990 agreement). 


(5) Teachers — For the purpose of determining whether 
a teacher may deduct an amount contributed by the 
teacher to a registered pension plan in computing the 
teacher’s income for a taxation year ending after 1990 
and before 1995 during which the teacher was employed 


S. 147.3(1) 


by Her Majesty or a person exempt from tax for the year 
under section 149, 


(a) clause (4)(b)(i)(A) shall be read without reference 
to subclauses (4)(b)(i)(A)() and (ID); and 


(b) the description of Y in subparagraph (4)(b)(i11) 
shall be read as follows: 


“Y is the number of calendar years before 1990 
each of which is a year all or any part of which is 
included in the individual’s eligible service under 
a registered pension plan to which the individual 
has made a contribution that is included in the to- 
tal determined under clause (i)(A), and” 


Related Provisions: 8(7) (applicable before 1991). 


Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions. 


(6) Deductible contributions when taxpayer 
dies — Where a taxpayer dies in a taxation year, for the 
purpose of computing the taxpayer’s income for the year 
and the preceding taxation year, 


(a) paragraph (4)(b) shall be read without reference to 
subparagraph (i1) and as if the reference to “the least 
of’ were a reference to “the lesser of’; and 


(b) paragraph (4)(c) shall be read without reference to 
subparagraph (ii) and the words “the lesser of”. 


Related Provisions [subsec. 147.2(6)]: 152(6)(f) — Minister re- 
quired to reassess past year to allow additional deduction; 163(4)(b.1) — 
Additional deduction ignored when calculating penalties; 164(5)(h.01), 
164(5.1)(h.01) — No back interest on refund where past year reassessed. 


History [subsec. 147.2(6)]: Subsec. 147.2(6) added by 1998, c. 19, 
subsec. 174(3), applicable to taxpayers who die after 1992. 


Definitions [s. 147.2]: “actuary” — 147.1(1); “additional voluntary 
contribution”, “amount” — 248(1); “as registered” — 147.1(15); “defined 
benefit provision” — 147.1(1); “eligible contribution” — 147.2(2); ‘““em- 
ployee”, “employer” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “individual”, “Minister” — 248(1); “money purchase provision’, 
“participating employer” — 147.1(1); “person”, “prescribed”, “registered 
pension plan”, “regulation” — 248(1); “specified multi-employer plan” — 
147.11), Reg. 8510(2), (3); “taxation year” — 249; “taxpayer” — 248(1); 
“writing” — Interpretation Act 35(1). 


147.3 (1) Transfer — money purchase to money 
purchase, RRSP or RRIF — An amount is transferred 
from a registered pension plan in accordance with this 
subsection if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member in full or par- 
tial satisfaction of the member’s entitlement to bene- 
fits under a money purchase provision of the plan as 
registered; and 


(c) is transferred directly to 


(i) another registered pension plan to provide bene- 
fits in respect of the member under a money 
purchase provision of that plan, 


(11) a registered retirement savings plan under 
which the member is the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(iii) a registered retirement income fund under 
which the member is the annuitant (within the 
meaning assigned by subsection 146.3(1)). 


Related Provisions: 146(8.2) — Amount deductible where withdrawn 
after mistaken contribution; 147.3(9) — Taxation of amount transferred; 
147.3(13) — Excess transfer; Reg. 8300(1)“excluded contribution” — 
Amount transferred is excluded contribution. See additional Related provi- 
sions at end of s. 147.3. 
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History: Subsec. 147.3(1) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 86(1), to split off subparas. (c)(i) and (ii) and to add subpara. (iil), 
applicable to transfers occurring after August 29, 1990. 

Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(2) Transfer — money purchase to defined bene- 
fit — An amount is transferred from a registered pension 
plan in accordance with this subsection if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member in full or par- 
tial satisfaction of the member’s entitlement to bene- 
fits under a money purchase provision of the plan as 
registered; and 


(c) is transferred directly to another registered pension 

plan to fund benefits provided in respect of the mem- 

ber under a defined benefit provision of that plan. 
Related Provisions: 147.1(10) — Past service benefits; 147.3(9) — 
Taxation of amount transferred; 147.3(13)— Excess transfer; Reg. 
8300(1 )“excluded contribution” — Amount transferred is excluded contri- 
bution. See additional Related provisions at end of s. 147.3. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Forms: 12151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(3) Transfer — defined benefit to defined bene- 
fit — An amount is transferred from a registered pension 
plan (in this subsection referred to as the “transferor 
plan”) in accordance with this subsection if the amount 


(a) is a single amount; 


(b) consists of all or any part of the property held in 
connection with a defined benefit provision of the 
transferor plan; 


(c) is transferred directly to another registered pension 
plan to be held in connection with a defined benefit 
provision of the other plan; and 


(d) is transferred as a consequence of benefits becom- 
ing provided under the defined benefit provision of the 
other plan to one or more individuals who were mem- 
bers of the transferor plan. 
Related Provisions: 147.3(9) — Taxation of amount transferred; Reg. 
8300(1)*excluded contribution” — Amount transferred is excluded contri- 
bution. See additional Related provisions at end of s. 147.3: 
Regulations: 8517 (prescribed amount). 
Interpretation Bulletins: [T-528: Transfers of funds between registered 
plans. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(4) Transfer—defined benefit to money 
purchase, RRSP or RRIF — An amount is transferred 
from a registered pension plan in accordance with this 
subsection if the amount 


(a) is a single amount no portion of which relates to an 
actuarial surplus; 


(b) is transferred on behalf of a member in full or par- 
tial satisfaction of benefits to which the member is en- 
titled, either absolutely or contingently, under a de- 
fined benefit provision of the plan as registered; 
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(c) does not exceed a prescribed amount; and 
(d) is transferred directly to 


(i) another registered pension plan and allocated to 
the member under a money purchase provision of 
that plan, 


(ii) a registered retirement savings plan under 
which the member is the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(ili) a registered retirement income fund under 
which the member is the annuitant (within the 
meaning assigned by subsection 146.3(1)). 
Related Provisions: 146(8.2) — Amount deductible where withdrawn 
after mistaken contribution; 147.3(9) — Taxation of amount transferred; 
Reg. 8300(1)“excluded contribution” — Amount transferred is excluded 
contribution. See additional Related provisions at end of s. 147.3. 


History: Subsec. 147.3(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 86(2), applicable to transfers occurring after 1988 except that in its 
application to such transfers occurring before August 30, 1990, para. (d) 
shall be read as follows: 


(d) is transferred directly to 


(i) another registered pension plan and allocated to the member 
under a money purchase provision of that plan, or 


(ii) a registered retirement savings plan under which the member 
is the annuitant (within the meaning assigned by subsection 
146(1)). 
Subsec. 147.3(4) formerly read: 
(4) Transfer — defined benefit to money purchase or RRSP — 


An amount is transferred from a registered pension plan in accor- 
dance with this subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 


(b) is transferred on behalf of a member in full or partial satis- 
faction of the member’s entitlement to benefits under a defined 
benefit provision of the plan as registered; 


(c) does not exceed a prescribed amount; and 


(d) is transferred directly to another registered pension plan to 
provide benefits in respect of the member under a money 
purchase provision of that plan or to a registered retirement sav- 
ings plan under which the member is the annuitant (within the 
meaning assigned by subsection 146(1)). 


Regulations: 8517 (prescribed amount). 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 04-1 (transfer from a defined benefit 
provision). : 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(4.1) Transfer of surplus — defined benefit to 
money purchase — An amount is transferred from a 
registered pension plan in accordance with this subsection 
if the amount 


(a) 1s transferred in respect of the actuarial surplus 
under a defined benefit provision of the plan; and 


(b) is transferred directly to another registered pension 
plan and allocated under a money purchase provision 
of that plan to one or more members of that plan. 


Related Provisions: 60(j.01) — Transfer of surplus. 


History: Subsec. 147.3(4.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 86(2), applicable to transfers occurring after 1990. 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 95-5 (conversion of a defined benefit pro- 
vision to a money purchase provision). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 
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(5) Transfer to RPP, RRSP or RRIF for spouse [or 
common-law __ partner] on = marriage [or 
partnership] breakdown — An amount is transferred 
from a registered pension plan in accordance with this 
subsection if the amount 


(a) is a single amount no portion of which relates to an 
actuarial surplus; 


(b) is transferred on behalf of an individual who is a 
spouse or common-law partner or former spouse or 
common-law partner of a member of the plan and who 
is entitled to the amount under a decree, order or judg- 
ment of a competent tribunal, or under a written agree- 
ment, relating to a division of property between the 
member and the individual in settlement of rights aris- 
ing out of, or on a breakdown of, their marriage or 
common-law partnership; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit 
of the individual, 


(ii) a registered retirement savings plan under 
which the individual is the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(ii) a registered retirement income fund under 
which the individual is the annuitant (within the 
meaning assigned by subsection 146.3(1)). 


Related Provisions:  146.3(2)(f)(vi) —Conditions for RRIF; 
147(2)(e)() — Transfer of DPSP rights permitted on breakdown of mar- 
riage or common-law partnership; 147.3(9) — Taxation of amount trans- 
ferred; 252(3) — Extended meaning of “spouse” and “former spouse”; 
Reg. 8300(1)“excluded contribution” — Amount transferred is excluded 
contribution. See additional Related provisions at end of s. 147.3. 


History: Para. 147.3(5)(a) amended by 2001, c. 17, subsec. 144(1), appli- 
cable to transfers that occur after November 1999. The para. formerly 
read: 


(a) 1s a single amount; 


Subsec. 147.3(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner’, and by 2000, c. 12, Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applica- 
ble to 2001 et seq.,.in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner’. 


Subsec. 147.3(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(2), applicable to transfers occurring after August 29, 1990 except that 
in applying the subsec. before 1993, the reference in para. (b) to “mar- 
riage” shall be read as a reference to “marriage or other conjugal relation- 
ship”. Subsec. (5) formerly read: 


(5) Transfer to RPP or RRSP for spouse on marriage break- 
down — An amount is transferred from a registered pension plan in 
accordance with this subsection if the amount 


(a) is a single amount; 


(b) is transferred on behalf of an individual who is a spouse or 
former spouse of a member of the plan and who is entitled to 
the amount pursuant to a decree, order or judgment of a compe- 
tent tribunal, or a written agreement, relating to a division of 
property between the member and the individual in settlement 
of rights arising out of or on a breakdown of their marriage or 
other conjugal relationship; and 


(c) is transferred directly to another registered pension plan for 
the benefit of the individual or to a registered retirement sav- 
ings plan under which the individual is the annuitant (within the 
meaning assigned by subsection 146(1)). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT- 
528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 04-1 (transfer from a defined benefit 
provision). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


S. 147.3(7) 


(6) Transfer — pre-1991 contributions — An 
amount is transferred from a registered pension plan in 
accordance with this subsection if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member who is enti- 
tled to the amount as a return of contributions made by 
the member under a defined benefit provision of the 
plan before 1991, or as interest (computed at a rate not 
exceeding a reasonable rate) in respect of those contri- 
butions; and 


(c) is transferred directly to 


(1) another registered pension plan for the benefit 
of the member, 


(ii) a registered retirement savings plan under 
which the member is the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(iil) a registered retirement income fund under 
which the member is the annuitant (within the 
meaning assigned by subsection 146.3(1)). 

Related Provisions: 147.3(9) — Taxation of amount transferred; Reg. 


8300(1)‘‘excluded contribution” — Amount transferred is excluded contri- 
bution. See additional Related provisions at end of s. 147.3. 

History: Para. 147.3(6)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 86(3), to split off subparas. (i) and (ii) and add subpara. (iii), appli- 
cable to transfers occurring after August 29, 1990. 

Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 98-2 (treating excess member contribu- 
tions under a registered pension plan); 04-1 (transfer from a defined bene- 
fit provision). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19)-or s. 147.3. 


(7) Transfer — lump sum benefits on death — An 
amount is transferred from a registered pension plan in 
accordance with this subsection if the amount 


(a) is a single amount no portion of which relates to an 
actuarial surplus; 


(b) is transferred on behalf of an individual who is en- 
titled to the amount as a consequence of the death of a 
member of the plan and who was a spouse or com- 
mon-law partner or former spouse or common-law 
partner of the member at the date of the member’s 
death; and 


(c) is transferred directly to 


(1) another registered pension plan for the benefit 
of the individual, 


(11) a registered retirement savings plan under 
which the individual is the annuitant (within the 
meaning assigned by subsection 146(1)), or 


(iii) a registered retirement income fund under 
which the individual is the annuitant (within the 
meaning assigned by subsection 146.3(1)). 
Related Provisions: 104(27) — Pension benefits; 146.3(2)(f)(vi) — 
Conditions for RRIF; 147.3(9)— Taxation of amount transferred; 
248(8) — Occurrences as a consequence of death; 252(3) — Extended 
definition of “spouse” and “former spouse”; Reg. 8300(1)“excluded con- 
tribution” — Amount transferred is excluded contribution. See additional 
Related provisions at end of s. 147.3. 
History: Para. 147.3(7)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 86(4), to split off subparas. (1) and (ii) and add subpara. (iii), appli- 
cable to transfers occurring after August 29, 1990. 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 
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Forms: T2151: Direct ‘transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(7.1) Transfer where money purchase plan 
replaces money purchase plan — An amount is 
transferred from a registered pension plan (in this subsec- 
tion referred to as the “transferor plan”) in accordance 
with this subsection if 


(a) the amount is a single amount; 


(b) the amount is transferred in respect of the surplus 
(as defined by regulation) under a money purchase 
provision (in this subsection referred to as the “former 
provision”) of the transferor plan; 


(c) the amount is transferred directly to another regis- 
tered pension plan to be held in connection with a 
money purchase provision (in this subsection referred 
to as the “current provision’) of the other plan; 


(d) the amount is transferred in conjunction with the 
transfer of amounts from the former provision to the 
current provision on behalf of all or a significant num- 
ber of members of the transferor plan whose benefits 
under the former provision are replaced by benefits 
under the current provision; and 


(e) the transfer is acceptable to the Minister and the 
Minister has so notified the administrator of the trans- 
feror plan in writing. 
Related Provisions: Reg. 8300(8)(a)(iv) — Certain allocations deemed 
to be employer contributions; Reg. 8301(4)(b)(1i.2) — Pension credit to 
include transferred surplus; Reg. 8500(7)(d) — Certain allocations 
deemed to be individual’s contributions. 


History: Subsec. 147.3(7.1) added by 2001, c. 17, subsec. 144(2), appli- 
cable to transfers that occur after 1998. 


Regulations: 8500(1)“surplus”, 8500(1.1) (meaning of “surplus”). 


(8) Transfer where money purchase plan 
replaces defined benefit plan — An amount is trans- 
ferred from a registered pension plan (in this subsection 
referred to as the “transferor plan”) in accordance with 
this subsection if 


(a) the amount is a single amount; 


(b) the amount ts transferred in respect of the actuarial 
surplus under a defined benefit provision of the trans- 
feror plan; 


(c) the amount is transferred directly to another regis- 
tered pension plan to be held in connection with a 
money purchase provision of the other plan; 


(d) the amount is transferred in conjunction with the 
transfer of amounts from the defined benefit provision 
to the money purchase provision on behalf of all or a 
significant number of members of the transferor plan 
whose benefits under the defined benefit provision are 
replaced by benefits under the money purchase provi- 
sion; and 


(e) the transfer is acceptable to the Minister and the 
Minister has so notified the administrator of the trans- 
feror plan in writing. 

Related Provisions: 147.3(9)— Taxation of amount transferred; 


147.3(10) — Division of transferred amount. See additional Related Pro- 
visions at end of s. 147.3. 


History: Paras. 147.3(8)(b) and (c) amended by 2001, c. 17, subsec. 
144(3), applicable to transfers that, occur after 1990. The paras. formerly 
read: 
(b) the amount consists of all or any portion of the property held in 
connection with a defined benefit provision of the transferor plan; 


(c) the amount is transferred directly to another registered pension 
plan to be held in connection with a money purchase provision of 
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the other plan and used to satisfy employer obligations to make con- 
tributions under the money. purchase provision; 

Interpretation Bulletins: IT-528: Transfers of funds between registered 

plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules 

for money purchase provisions); 95-5 (conversion of a defined benefit pro- 

vision to a money purchase provision); 98-1 (simplified pension plans). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(9) Taxation of amount transferred — Where an 
amount is transferred in accordance with any of subsec- 
tions (1) to (8), 


(a) the amount shall not, by reason only of that trans- 
fer, be included by reason of subparagraph 56(1)(a)(i) 
in computing the income of any taxpayer; and 


(b) no deduction may be made under any provision of 
this Act in respect of the amount in computing the in- 
come of any taxpayer. 
Related Provisions: 147.3(11)— Division of transferred amount; 
147.3(14.1) — Transfer of property between benefit provisions of the 
same plan; 212(1)(h)(iii.1)(A)—— Amount transferred under 147.3 ex- 
cluded from withholding tax on pension benefits. See additional Related 
provisions at end of s. 147.3. 
Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


(10) Idem — Where, on behalf of an individual, an 
amount is transferred from a registered pension plan (in 
this subsection referred to as the “transferor plan”) to an-- 
other plan or fund (in this subsection referred to as the 
“transferee plan”) that is a registered pension plan, a reg- 
istered retirement savings plan or a registered retirement 
income fund and the transfer is not in accordance with 
any of subsections (1) to (7), 


(a) the amount is deemed to have been paid from the 
transferor plan to the individual; 


(b) subject to paragraph (c), the individual shall be 
deemed to have paid the amount as a contribution or 
premium to the transferee plan; and 


(c) where the transferee plan is a registered retirement 
income fund, for the purposes of subsection 146(5) 
and Part X.1, the individual shall be deemed to have 
paid the amount at the time of the transfer as a pre- 
mium under a registered retirement savings plan under 
which the individual was the annuitant (within the 
meaning assigned by subsection 146(1)). 


Related Provisions: 146(5)(a)(v)(B) — Amount of RRSP premiums 
deductible; 147.3(1 1) — Division of transferred-amount; 147.3(12) — Re- 
striction re transfers; 147.3(13.1) — Withdrawal of excessive transfers to 
RRSPs and RRIFs; 147.3(14.1) — Transfer of property between benefit 
provisions of the same plan. See additional Related Provisions at end of s. 
147.3: 


History: Para. 147.3(10)(a) amended by 1998, c: 19, subsec. 175(1), ap- 
plicable to transfers that occur after July 30, 1997. Para. 147.3(10)(a) for- 
merly read: 


(a) notwithstanding section 254, the amount shall be deemed to 
have been paid from the transferor plan to the individual; 


Subsec. 147.3(10) amended by 1994, c. 7, Sch. VIII (1993, c, 24), subsec. 
86(5), applicable to transfers occurring after August 29, 1990. Subsec. 
(10) formerly read: 


(10) Where an amount is transferred from a registered pension plan 
(in this subsection referred to as the “transferor plan”) to another 
registered pension plan or to a registered retirement savings plan (in 
this subsection referred to as the “transferee plan”) on behalf of an 
individual and the transfer is not in accordance with any of subsec- 
tions (1) to (7), 


(a) notwithstanding section 254, the amount shall be deemed to 
have been paid from the transferor plan to the individual; and 
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(b) the individual shall be deemed to have paid the amount as a 
contribution or premium to the transferee plan. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


(11) Division of transferred amount — Where an 
amount is transferred from a registered pension plan to 
another registered pension plan, to a registered retirement 
savings plan or to a registered retirement income fund and 
a portion, but not all, of the amount is transferred in ac- 
cordance with any of, subsections (1) to (8), 


(a) subsection (9) applies with respect to the portion of | 


the amount that 1s transferred in accordance with any 
of subsections (1) to (8); and 


(b) subsection (10) applies with respect to the remain- 
der of the amount. 


Related Provisions: 147.3(14.1)— Transfer of property between bene- 
fit provisions of the same plan. 


History: That portion of subsec. 147.3(11) preceding para. (a) amended 
by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 86(6), to add “or to a regis- 
tered retirement income fund”, applicable to transfers occurring after Au- 
gust 29, 1990. 


(12) Restriction re transfers — A registered pension 
plan becomes a revocable plan at any time that an amount 
is transferred from the plan to another registered pension 
plan, to a registered retirement savings plan or to a regis- 
tered retirement income fund unless 


(a) the amount is transferred in accordance with any of 
subsections (1) to (8); or 


(b) where the amount is transferred on behalf of an 
individual, 


(i) the amount is deductible by the individual under 
paragraph 60(j) or G.2), or 

(ii) the Pension Benefits Standards Act, 1985 or a 
similar law of a province prohibits the payment of 
the amount to the individual. 


Related Provisions: 147.1(11) — Revocation of registration — notice 
of intention. See additional Related Provisions at end of s. 147.3. 


History: That portion of subsec. 147.3(12) preceding para. (a) amended 
by 1994, ¢.. 7, Sch. VIII (1993, c. 24), subsec: 86(7), to add “or to a regis- 
tered retirement income fund”, applicable to transfers occurring after Au- 
gust 29, 1990. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 04-1 (transfer from a defined benefit 
provision). 


(13) Excess transfer — Where 


(a) the transfer in a calendar year of an amount from a 
registered pension plan on behalf of a member of the 
plan would, but for this subsection, be in accordance 
with subsection (1) or (2), and 


(b) the plan becomes, at the end of the year, a revoca- 
ble plan as a consequence of an excess determined 
under any of paragraphs 147.1(8)(a) and (b) and (9)(a) 
and (b) with respect to the member (whether or not 
such an excess is also determined with respect to any 
other member), 


such portion of the amount transferred as may reasonably 
be considered to derive from amounts allocated or reallo- 
cated to the member in the year or from earnings reasona- 
bly attributable to those amounts shall, except to the ex- 
tent otherwise expressly provided in writing by the 
Minister, be deemed to be an amount that was not trans- 


S. 147.3(13.1) 


ferred in accordance with subsection (1) or (2), as the 
case may be. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


(13.1) Withdrawal of excessive transfers to 
RRSPs and RRIFs — There may be deducted in com- 
puting the income of an individual for a taxation year the 
lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount included under subsection 146(8), (8.3) or 
(12) or 146.3(5), (5.1) or (11) in computing the in- 
dividual’s income for the year, to the extent that 
the amount is not a prescribed withdrawal, 


exceeds 


(ii) the total of all amounts each of which is an 
amount deductible under paragraph 60(1) or sub- 
section 146(8.2) in computing the income of the in- 
dividual for the year, and 


(b) the amount, if‘any, by which 


(i) the total of all amounts each of which is an 
amount that was 


(A) transferred to a registered retirement sav- 
ings plan or registered retirement income fund 
under which’ the individual’ was the annuitant 
(within the meaning assigned by subsection 
146(1) or 146.3(1), as the case may be), 


(B) included in computing the income of the in- 
dividual for the year or a preceding taxation 
year, and 


(C) deemed by paragraph (10)(b) or (c) to have 
been paid by the individual as a premium to a 
registered retirement savings plan, 


exceeds 


(ii) the total of all amounts each of which is an 
amount 


(A) deductible under this subsection in comput- 
ing the individual’s income for a preceding tax- 
ation year, or 


(B) deducted under subsection 146(5) in com- 
puting the individual’s income for a preceding 
taxation year, to the extent that the amount can 
reasonably be considered to be in respect of an 
amount referred to. in subparagraph (i). 
Related Provisions: 60(i)— Premium or payment under RRSP or 
RRIF; 146(5)— Amount of RRSP premiums deductible; 146(8.2) — 
Amount deductible where withdrawn after mistaken contribution; Reg. 
Reg. 8307(4) — Eligibility of withdrawn amount for designation. 
History: Subsec. 147.3(13.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 86(8), applicable to 1992 et seq. except that in its application to 
the 1992 taxation year it shall be read as follows: 


(13:1) 'There may be deducted in computing the income of an indi- 
vidual for the 1992 taxation year the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in- 
cluded under subsection 146(8), (8.3) or (12) or 146.3(5), 
(5.1) or (11) in computing the individual’s income for a 
taxation year ending after 1988 and before 1993, to the ex- 
tent that the amount is not a prescribed withdrawal, 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ductible under paragraph 60(1) or subsection 146(8.2) in 
computing the income of the individual for a taxation year 
ending after 1988 and before 1993, and 
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(b) the amount, if any, by which 
(i) the total of all amounts each of which is an amount 


(A) transferred to a registered retirement savings plan 
or registered retirement income fund under which the 
individual was the annuitant (within the meaning as- 
signed by subsection 146(1) or 146.3(1), as the case 
may be), 


(B) included in computing the income of the individual 
for the year or a preceding taxation year, and 


(C) deemed by paragraph (10)(b) or (c) to have been 
paid by the individual as a premium to a registered re- 
tirement savings plan, 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted. under subsection, 146(5) in computing the indivi- 
dual’s income for a preceding taxation year, to the extent 
that the amount can reasonably be considered to be in re- 
spect of an amount referred to in subparagraph (i). 


Regulations: 8307(6) (prescribed withdrawal). 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


Forms: T1043: Deduction for excess RPP transfers you withdrew from 
an RRSP or RRIF. 


(14) Deemed transfer — For the purposes of this sec- 
tion and the regulations, where property held in connec- 
tion with a particular pension plan is made. available to 
pay benefits under another pension plan, the property 
shall be deemed to have been transferred from the partic- 
ular plan to the other plan. 


(14.1) Transfer of property between provisions — 
Where property held in connection with a benefit provi- 
sion of a registered pension plan is made available to pay 
benefits under another benefit provision of the plan, sub- 
sections (9) to (11) apply in respect of the transaction by 
which the property is made so available in the same man- 
ner as they would apply if the other benefit provision 
were in another registered pension plan. 


History: Subsec. 147.3(14.1) added by 1998, c. 19, s. 40, applicable to 
transactions that occur after July 30, 1997. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


(15) [Repealed] 


History: Subsec. 147.3(15) repealed by 1998, c. 19, subsec. 175(2), appli- 
cable after 1996. Subsec. 147.3(15) formerly read: 


(15) Annuity contract commencing after age 69 — Where, 
under circumstances in which paragraph 254(a) applies, an indivi- 
dual receives before 1997 an interest in an annuity contract in full or 
partial satisfaction of the individual’s entitlement to benefits under a 
registered pension plan, and payment of the annuity has not begun 
by the end of the particular year in which the individual attains 69 
years of age, 


(a) that interest is deemed not.to exist after the particular year; 


(b) the individual is deemed to have received immediately after 
the particular year the payment of a single amount from the 
plan equal to the fair market value of the interest at the end of 
the particular year; 


(c) the individual is deemed to have acquired immediately after 
the particular year an interest in the annuity contract as a sepa- 
rate and newly issued annuity contract at a cost equal to the 
amount referred to in paragraph (b); and 


(d) the issue and acquisition of the newly issued annuity con- 
tract are deemed not to be pursuant to or under a registered pen- 
sion plan. 


Subsec. 147.3(15) added by 1997, c. 25, s. 45, applicable after 1996, ex- 
cept that 


(a) it does not apply to an individual who attained 70 years of age 
before 1997; 
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(b) in applying the subsec. to an individual who attained 69 years of 
age in 1996, the reference to “69 years of age” shall be readoas a refer- 
ence to “70 years of age”; and ; 


(c) it does not apply to an annuity contract where an individual re- 
ceived an interest in the contract before March 6, 1996 and, under the 
terms and conditions of the contract as they read immediately before 
that day, 


(i) the day on which the annuity payments are to begin under the 
contract is fixed and determined and is after the year in which the 
individual attains 


(A) 69 years of age, where the individual had not attained that 
age before 1997, or 


(B) 70 years of age, where the individual attained 69 years of 
age in 1996, and 


(ii) the amount and timing of each annuity payment are fixed and 
determined. 


Related Provisions [s. 147.3]: 60(j) — Transfer of .superannuation 
benefits; 60(j.01) — transfer of surplus; 60.1) — Transfer of retiring al- 
lowances; 60(1) — Transfer of refund of RRSP premium; 147(19)—(22) — 
Transfer to RPP, RRSP or DPSP; 147.1(3)(a) — Deemed. registration; 
Reg. 8502(k). 


Definitions [s. 147.3]: “administrator” — 147.1(1); “amount” — 
248(1); “as registered” — 147.1(15); “calendar year” — Interpretation Act 
37(1)(a); “common-law partner’, “common-law partnership” — 248(1); 
“consequence of the death” — 248(8); “defined benefit provision” — 
147.1(1); “employer”, “forfeited amount” — 147(1); “former spouse” — 
252(3); “individual” — 248(1); “member” — 147.1(1); “Minister” — 
248(1); “money purchase provision” — 147.1(1); “prescribed with- 
drawal” — Reg. 8306(6); “property” — 248(1); “province” — Interpreta- 
tion Act 35(1); “registered pension plan” — 248(1); “registered retirement 
savings plan” — 146(1),. 248(1); “regulation” — 248(1); “single _ 
amount” — 147.1(1); “spouse” — 252(3); “surplus” — Reg. 8500(1), 
(1.1); “taxpayer” — 248(1); “transfer”, “transferred” — 147.3(14); “writ- 
ing” — Interpretation Act 35(1). ; 


Forms [s. 147.3]: T4040: RRSPs and other registered plans for retire- 
ment [guide]. 


147.4 (1) RPP annuity contract — Where 


(a) at any time an individual acquires, in full or partial 
satisfaction of the individual’s entitlement to benefits 
under a registered pension plan, an interest in an annu- 
ity contract purchased from a licensed annuities 
provider, 


(b) the rights provided for under the contract are not 
materially different from those provided for under the 
plan as registered, 


(c) the contract does not permit premiums to be paid at 
or after that time, other than a premium paid at that 
time out of or under the plan to purchase the contract, 


(d) either the plan is not a plan in respect of which the 
Minister may, under subsection 147.1(11), give a no- 
tice of intent to revoke the registration of the plan or 
the Minister waives the application of this paragraph 
with respect to the contract and so notifies the admin- 
istrator of the plan in writing, and 


(e) the individual does not acquire the interest as a 
consequence of a transfer of property from the plan to 
a registered retirement savings plan or a registered re- 
tirement income fund, 


the following rules apply for the purposes of this Act: 


(f) the individual is deemed. not to have received an 
amount out of or under the registered pension plan as a 
consequence of acquiring the interest, and 


(g) other than for the purposes of sections 147.1 and 
147.3, any amount received at or after that time by any 
individual under the contract is deemed to have been 
received under the registered pension plan. 


Related Provisions: 147.4(2) — Amendment to RPP annuity contract. 
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History: Subsec. 147.4(1) added by 1998, c. 19, s. 176, applicable to an- 
nuity contract acquisitions, amendments and substitutions that occur after 
July 30, 1997. 


(2) Amended contract — Where 


(a) an amendment is made at any time to an annuity 
contract to which subsection (1) or paragraph 254(a) 
applies, other than an amendment the sole effect of 
which is to 


(i) provide for an earlier annuity commencement 
that avoids the application of paragraph (4)(b), or 


(11) enhance benefits under the annuity contract in 
connection with the demutualization (as defined by 
subsection 139.1(1)) of an insurance corporation 
that is considered for the purpose of section 139.1 
to have been a party to the annuity contract, and 


(b) the rights provided for under the contract are mate- 
rially altered as a consequence of the amendment, 


the following rules apply for the purposes of this Act: 


(c) each individual who has an interest in the contract 
immediately before that time is deemed to have re- 
ceived at that time the payment of an amount under a 
pension plan equal to the fair market value of the in- 
terest immediately before that time, 


(d) the contract as amended is deemed to be a separate 
annuity contract issued at that time otherwise than pur- 
suant to or under a superannuation or pension fund or 
plan, and 


(e) each individual who has an interest in the separate 
annuity contract immediately after that time is deemed 
to have acquired the interest at that time at a cost equal 
to the fair market value of the interest immediately af- 
ter that time. 
Related Provisions: 139.1(2)(g) — No demutualization benefit. 
History: Para. 147.4(2)(a) amended by 2000, c. 19, subsec. 43(1), appli- 


cable to amendments and substitutions that occur after December 15, 
1998. The para. formerly read: 


(a) an amendment is made at any time to an annuity contract to 
which subsection (1) or paragraph 254(a) applies (other than an 
amendment the sole effect of which is to provide for an earlier an- 
nuity commencement that avoids the application of paragraph 
(4)(b)), and 


Subsec. 147.4(2) added by 1998, c. 19, s. 176, applicable to annuity con- 
tract acquisitions, amendments and substitutions that occur after July 30, 
1997. 


(3) New contract — For the purposes of this Act, where 
an annuity contract (in this subsection referred to as the 
“original contract”) to which subsection (1) or paragraph 
254(a) applies is, at any time, substituted by another 
contract, 


(a) if the rights provided for under the other contract 


(i) are not materially different from those provided 
for under the original contract, or 


(ii) are materially different from those provided for 
under the original contract only because of an en- 
hancement of benefits that can reasonably be con- 
sidered to have been provided solely in connection 
with the demutualization (as defined by subsection 
139.1(1)) of an insurance corporation that is con- 
sidered for the purposes of section 139.1 to have 
been a party to the original contract, 


the other contract is deemed to be the same contract 
as, and a continuation of, the original contract; and 


(b) in any other case, each individual who has an inter- 
est in the original contract immediately before that 
time is deemed to have received at that time the pay- 
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ment of an amount under a pension plan equal to the 
fair market value of the interest immediately before 
that time. 


Related Provisions: 139.1(2)(g) — No demutualization benefit due to 
substitution under 147.4(3)(a). 


History: Para. 147.4(3)(a) amended by 2000, c. 19, subsec. 43(2), appli- 
cable to amendments and substitutions that occur after December 15, 
1998. The para. formerly read: 


(a) if the rights provided for under the other contract are not materi- 
ally different from those provided for under the original contract, 
the other contract is deemed to be the same contract as, and a con- 
tinuation of, the original contract; and 


Subsec. 147.4(3) added by 1998, c. 19, s. 176, applicable to annuity con- 
tract acquisitions, amendments and substitutions that occur after July 30, 
1997. 


(4) RPP annuity contract beginning after age 
69 — For the purposes of this Act, where, under circum- 
stances to which paragraph 254(a) applied, an individual 
acquired before 1997 an interest in an annuity contract in 
full or partial satisfaction of the individual’s entitlement 
to benefits under a registered pension plan, and payment 
of the annuity has not begun by the end of the particular 
year in which the individual attains 69 years of age, 


(a) the interest is deemed not to exist after the particu- 
lar year; 


(b) the individual is deemed to have received immedi- 
ately after the particular year the payment of an 
amount from the plan equal to the fair market value of 
the interest at the end of the particular year; 


(c) the individual is deemed to have acquired immedi- 
ately after the particular year an interest in the contract 
as a separate annuity contract issued immediately after 
the particular year at a cost equal to the amount re- 
ferred to in paragraph (b); and 


(d) the issue and acquisition of the separate annuity 
contract are deemed not to be pursuant to or under a 
registered pension plan. 


History: Subsec. 147.4(4) added by 1998, c. 19, s. 176, applicable after 
1996, except that 


(a) it does not apply to an individual who attained 70 years of age 
before 1997; 


(b) in applying it to an individual who attained 69 years of age in 
1996, the reference in that provision to “69 years of age” shall be read 
as a reference to “70 years of age”; and 


(c) it does not apply to an annuity contract if an individual received an 
interest in the contract before March 6, 1996 and, under the terms and 
conditions of the contract as they read immediately before that day, 


(1) the day on which the annuity payments are to begin under the 
contract is fixed and determined and is after the year in which the 
individual attains 


(A) 69 years of age, if the individual had not attained that age 
before 1997, or 


(B) 70 years of age, if the individual attained 69 years of age 


in 1996, and 
(ii) the amount and timing of each annuity payment are fixed and 
determined. 
Definitions [147.4]: “annuity” — 248(1); demutualization” — 139.1(1); 
“individual”, “licensed annuities provider’, “Minister”, “registered pen- 
sion plan” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “writ- 


ing” — Interpretation Act 35(1). 
Life Insurance Policies 


148. (1) Amounts included in computing 
policyholder’s income — There shall be included in 
computing the income for a taxation year of a policy- 
holder in respect of the disposition of an interest in a life 
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insurance policy, other than a policy that is or is issued 
pursuant to 


(a) a registered pension plan, 

(b) a registered retirement savings plan, 
(b.1) a registered retirement income fund, 
(c) an income-averaging annuity contract, 
(d) a deferred profit sharing plan, or 

(e) an annuity contract where 


(i) the payment for the annuity contract was de- 
ductible under paragraph 60(1) in computing the 
policyholder’s income, or 


(ii) the policyholder acquired the annuity contract 

in circumstances to which subsection 146(21) 

applied, 
the amount, if any, by which the proceeds of the disposi- 
tion of the policyholder’s interest in the policy that the 
policyholder, beneficiary or assignee, as the case may be, 
became entitled to receive in the year exceeds the ad- 
justed cost basis to the policyholder of that interest imme- 
diately before the disposition. | 
Related Provisions: 20(1)(e.2) — Deduction for premiums on life in- 
surance used as collateral; 56(1)(j) — Income inclusion — life insurance 
policy proceeds; 60(s) — Deduction of policy loan repayment; 138(3) — 
Deductions allowed in computing income; 138.1(7) — Where segregated 
fund policyholder deemed to be trust, etc.; 148(2) — Deemed proceeds of 
disposition; 148(9)“adjusted cost basis”C — disposition amount included 


in adjusted cost basis. See additional Related Provisions and Definitions at 
end of s. 148. 


History: Para. 148(1)(e) substituted by 1994, c. 21, s. 73, applicable to 
dispositions occurring after August 1992. That para. formerly read: 


(e€) an annuity contract, the payment for which was deductible in 

computing the policyholder’s income by virtue of paragraph 60(1), 
Para. 148(1)(b.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
87(1), applicable to 1991 et seq. 


Selected Cases [Subsec. 148(1)]: Canada v. Chrysler Canada Ltd., 
[1991] 2 C.T.C. 156 (FCTD); additional reasons at [1992] 1 C.T.C. 61, 
(sub nom. Canada v. Chrysler Canada Ltd. (No. 2)) (FCTD) (Employee 
stock ownership plan held to be an employee benefit plan as defined and 
taxable pursuant to para. 6(1)(g)). 

Regulations: 217(2) (information return). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-244R3: Gifts by individuals of life insurance poli- 
cies as charitable donations; IT-379R: Employees profit sharing plans — 
allocations to beneficiaries. 


(1.1) Amount included in computing taxpayer’s 
income — There shall be included in computing the in- 
come for a taxation year of a taxpayer in respect of a dis- 
position of an interest in a life insurance policy described 
in paragraph (e) of the definition “disposition” in subsec- 
tion (9) the amount, if any, by which the amount of a pay- 
ment described in paragraph (e) of that definition that the 
taxpayer became entitled to receive in the year exceeds 
the amount that would be the taxpayer’s adjusted cost ba- 
sis of the taxpayer’s interest in the policy immediately 
before the disposition if, for the purposes of the definition 
‘adjusted cost basis” in subsection (9), the taxpayer were, 
in respect of that interest in the policy, the policyholder. 
Related Provisions: 56(1)(j)— Life insurance policy proceeds in- 
cluded in income. See additional Related Provisions at end of s. 148. 
Regulations: 217(2) (information return). 


(2) Deemed proceeds of disposition — For the pur- 
poses of subsections (1) and 20(20) and the definition 
“adjusted cost basis” in subsection (9), 


(a) where at any time a policyholder becomes entitled 
to receive under a life insurance policy a particular 
amount as, on account of, in lieu of payment of or in 
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satisfaction of, a policy dividend, the policyholder 
shall be deemed 


(i) to have disposed of an interest in the policy at 
that time, and 


(ii) to have become entitled to receive proceeds of 
the disposition equal to the amount, if any, by 
which 


(A) the particular amount 
exceeds 


(B) the part of the particular amount applied im- 
mediately after that time to pay a premium 
under the policy or to repay a policy loan under 
the policy, as provided for under the terms and 
conditions of the policy; 


(b) where in a taxation year a holder of an interest in, 
or a person whose life is insured or who is the annui- 
tant under, a life insurance policy (other than an annu- 
ity contract or an exempt policy) last acquired after 
December 1, 1982 or an annuity contract (other than a 
life annuity contract, as defined by regulation, entered 
into before November 13, 1981 or a prescribed annu- 
ity contract) dies, the policyholder shall be deemed to 
have disposed of the policyholder’s interest in the pol- 
icy or the contract, as the case may be, immediately 
before the death; 


(c) where, as a consequence of a death, a disposition 
of an interest in a life insurance policy is deemed to. 
have occurred under paragraph (b), the policyholder 
immediately after the death shall be deemed to have 
acquired the interest at a cost equal to the accumulat- 
ing fund in respect thereof, as determined in pre- 
scribed manner, immediately after the death; and 


(d) where at any time a life insurance policy last ac- 
quired after December 1, 1982, or a life insurance pol- 
icy to which subsection 12.2(9) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
applies by virtue of paragraph 12.2(9)(b) of that Act, 
ceases to be an exempt policy (otherwise than as a 
consequence of the death of an individual whose life is 
insured under the policy or at a time when that indivi- 
dual is totally and permanently disabled), the policy- 
holder shall be deemed to have disposed of the policy- 
holder’s interest in the policy at that time for proceeds 
of disposition equal to the accumulating fund with re- 
spect to the interest, as determined in prescribed man- 
ner, at that time and to have reacquired the interest 1m- 
mediately after that time at a cost equal to those 
proceeds. 


Related Provisions: See Related Provisions at end of s. 148. 


History: Para. 148(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 87(2), applicable to policy dividends received or receivable in tax- 
ation years beginning after December 20, 1991. Para. (a) formerly read: 


(a) where at a particular time a policyholder became entitled to re- 
ceive under a life insurance’policy an amount as, on account or in 
lieu of payment of, or in satisfaction of, a policy dividend, the poli- 
cyholder shall be deemed to have disposed of an interest in.the pol- 
icy at that time and that amount shall be deemed to be proceeds of 
the disposition that the policyholder became entitled to receive at 
that time; 


That portion of subsec. 148(2) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 121(1), to add reference to subsec. 20(20), 
applicable to dispositions occurring after 1989. 


Regulations: 301 (life annuity contract); 304 (prescribed annuity con- 
tract); 307 (accumulating fund). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-210R2: Income of deceased persons — periodic 
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payments and investment tax credit; IT-430R3: Life insurance proceeds 
received by a private corporation or a partnership as a consequence of 
death. 


(3) Special rules for certain policies — For the pur- 
poses of this section, where all or any part of an insurer’s 
reserves for a life insurance policy vary 1 amount de- 
pending on the fair market value of a specified group of 


properties (in this subsection referred to as a “segregated 
fund”), 


(a) in computing the adjusted cost basis of the policy, 


(i) an amount paid by the policyholder or on the 
policyholder’s behalf as or on account of premiums 
under the policy or to acquire an interest in the pol- 
icy shall, to the extent that the amount was used by 
the insurer to acquire property for the purposes of 
the segregated fund, be deemed not to have been so 
paid, and 


(ii) any transfer of property by the insurer from the 
segregated fund that resulted in an increase in the 
portion of its reserves for the policy that do not 
vary with the fair market value of the segregated 
fund shall be deemed to have been a premium paid 
under the policy by the policyholder; and 


(b) the proceeds of the disposition of an interest in the 
policy shall be deemed not to include the portion 
thereof, if any, payable out of the segregated fund. 


(4) Income from disposition — For the purpose of 
computing a taxpayer's income from the disposition 
(other than a disposition deemed to have occurred under 
paragraph (2)(a) or a disposition described in paragraph 
(b) of the definition “disposition” in subsection (9)) of a 
part of the taxpayer’s interest in a life insurance policy 
(other than an annuity contract) last acquired after De- 
cember |, 1982 or an annuity contract, the adjusted cost 
basis to the taxpayer, immediately before the disposition, 
of the part is the proportion of the adjusted cost basis to 
the taxpayer of the taxpayer’s interest immediately before 
the disposition that 


(a) the proceeds of the disposition 
are of 


(b) the accumulating fund with respect to the tax- 
payer’s interest, as determined in prescribed manner, 
immediately before the disposition. 

Regulations: 307 (accumulating fund). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(4.1), (5) [Repealed under former Act] 


(6) Proceeds receivable as annuity — Where, under 
the terms of a life insurance policy (other than an annuity 
contract) last acquired before December 2, 1982, a policy- 
holder became entitled to receive from the insurer at any 
time before the death of the person whose life was insured 
thereunder, all the proceeds (other than policy dividends) 
payable at that time under the policy in the form of an 
annuity contract or annuity payments, 


(a) the payments shall be regarded as annuity pay- 
ments made under an annuity contract; 


(b) the purchase price of the annuity contract shall be 
deemed to be the adjusted cost basis of the policy to 
the policyholder immediately before the first payment 
under that contract became payable; and 


(c) the annuity contract or annuity payments shall be 
deemed not to be proceeds of the disposition of an in- 
terest in the policy. 
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Related Provisions: 148(10)(b) — References to “person whose life 
was insured”. See also Related Provisions at end of s. 148. 


(7) Disposition at non-arm’s length and similar 
cases — Where, otherwise than by virtue of a deemed 
disposition under paragraph (2)(b), an interest of a policy- 
holder in a life insurance policy is disposed of by way of 
a gift (whether during the policyholder’s lifetime or by 
the policyholder’s will), by distribution from a corpora- 
tion or by operation of law only to any person, or in any 
manner whatever to any person with whom the policy- 
holder was not dealing at arm’s length, the policyholder 
shall be deemed thereupon to become entitled to receive 
proceeds of the disposition equal to the value of the inter- 
est at the time of the disposition, and the person who ac- 
quires the interest by virtue of the disposition shall be 
deemed to acquire it at a cost equal to that value. 


Related Provisions: See Related Provisions at end of s. 148. 


(8) Idem — Notwithstanding any other provision in this 
section, where 


(a) an interest of a policyholder in a life insurance po!- 
icy (other than an annuity contract) has been trans- 
ferred to the policyholder’s child for no consideration, 
and 


(b) a child of the policyholder or a child of the trans- 
feree is the person whose life is insured under the 
policy, 
the interest shall be deemed to have been disposed of by 
the policyholder for proceeds of the disposition equal to 
the adjusted cost basis to the policyholder of the interest 
immediately before the transfer, and to have been ac- 
quired by the person who acquired the interest at a cost 
equal to those proceeds. 
Related Provisions: 148(8.1)— Inter vivos transfer to spouse; 


148(8.2) — Transfer to spouse at death. See additional Related Provisions 
at end of s. 148. 


History: Paras. 148(8)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 
49), subsec. 121(2), applicable to transfers and distributions occurring af- 
ter 1989. Paras. (a), (b) formerly read: 


(a) an interest of a policyholder in a life insurance policy (other than 
an annuity contract) has been transferred to 
(1) the policyholder’s spouse or child, for no consideration, 
(ii) the spouse or a former spouse of the policyholder, in settle- 
ment of rights arising out of their marriage, or 


(111) an individual, pursuant to a decree, order or judgment of a 
competent tribunal made in accordance with prescribed provi- 
sions of the law of a province if that individual is a person 
within a prescribed class of persons referred to in those provi- 
sions, and 


(b) the transferee or a child of the policyholder or transferee is the 
person whose life is insured under the policy, 
Regulations: 6500(1) (prescribed provisions and prescribed class of per- 
sons, for former 148(8)(a)(iii)). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(8.1) Inter vivos transfer to spouse [or common- 
law partner] — Notwithstanding any other provision of 
this section, where 


(a) an interest of a policyholder in a life insurance pol- 
icy (other than a policy that is, or is issued under, a 
plan or contract referred to in any of paragraphs (1)(a) 
to (e)) is transferred to 


(1) the policyholder’s spouse or common-law part- 
ner, or 


(11) a former spouse or common-law partner of the 
policyholder in settlement of rights arising out of 
their marriage or common-law partnership, and 


S. 148(8.1)(a) (iii) 


(111) [Repealed] 


(b) both the policyholder and the transferee are resi- 
dent in Canada at the time of the transfer, 


unless an election is made in the policyholder’s return of 
income under this Part for the taxation year in which the 
interest was transferred to have this subsection not apply, 
the interest shall be deemed to have been disposed of by 
the policyholder for proceeds of the disposition equal to 
the adjusted cost basis to the policyholder of the interest 
immediately before the transfer and to have been acquired 
by the transferee at a cost equal to those proceeds. 
Related Provisions: 73(1) — Inter vivos transfer of property of spouse, 
etc., or trust; 148(8.2) — Transfer to spouse at death; 252(3) — Extended 
meaning of “spouse” and “former spouse”. See additional Related Provi- 
sions and Definitions at end of s. 148. 


History: Subsec. 148(8.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, and by 2000, c. 12, Sch. 
2, s. 9, to replace ‘‘marriage” with “marriage or common-law partnership”, 
applicable to 2001 et seqg., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. 148(8.1)(a)(iii) repealed by 1994, c. 7, Sch. VHI (1993, c. 24), 
subsec. 87(3), applicable after 1992. Subpara. (a)(iii) formerly read: 


(111) an individual of the opposite sex under an order for the support 
or maintenance of the individual made by a competent tribunal in 
accordance with the laws of a province, where the individual and 
the taxpayer cohabited in a conjugal relationship before the date of 
the order, and 


Subsec. 148(8.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 121(3), 
applicable to transfers and dispositions occurring after 1989, except that, 
in its application with respect to transfers and distributions occurring in 
1990, an election referred to in this subsec. made by a policyholder or the 
legal representative of a deceased policyholder by notifying the Minister 
of National Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, 
c. 24), s. 159 provides that such an election made before December 11, 
1993 shall be deemed to have been made before 1992] shall be deemed to 
have been made in the policyholder’s return of income under Part I of the 
Act for the 1990 taxation year. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(8.2) Transfer to spouse [or common-law partner] 
at death — Notwithstanding any other provision of this 
section, where, as a consequence of the death of a policy- 
holder who was. resident in Canada immediately before 
the policyholder’s death, an interest of the policyholder in 
a life insurance policy (other than a policy that is or is 
issued under a plan or contract referred to in any of 
paragraphs (1)(a) to (e)) is transferred or distributed to the 
policyholder’s spouse or common-law partner who was 
resident in Canada immediately before the death, unless 
an election is made in the policyholder’s return of income 
under this Part for the taxation year in which the policy- 
holder died to have this subsection not apply, the interest 
shall be deemed to have been disposed of by the policy- 
holder immediately before the death for proceeds of the 
disposition equal to the adjusted cost basis to the policy- 
holder of the interest immediately before the transfer and 
to have been acquired by the spouse or common-law part- 
ner at a cost equal to those proceeds. 

Related Provisions: 70(6) — Where transfer or distribution to spouse 
or trust; 148(9)adjusted cost basis’G.1 — ‘adjusted cost basis”; 


248(8) — Occurrences as a consequence of death; 252(3) — Extended 
meaning of “spouse”. See additional Related Provisions at end of s. 148. 


History: Subsec. 148(8.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 148(8.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 121(3), 
applicable to transfers and dispositions occurring after 1989, except that, 
in its application with respect to transfers and distributions occurring in 
1990, an election referred to in this subsec. made by a policyholder or the 
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legal representative of a deceased policyholder by notifying the Minister 
of National Revenue in writing before 1992 [1994, c. 7, Sch. VUI (1993, 
c. 24), s. 159 provides that such an election made before December 11, 
1993 shall be deemed to have been made before 1992] shall be deemed to 
have been made in the policyholder’s return of income under Part I of the 
Act for the 1990 taxation year. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(9) Definitions —In this section and _ paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, 


Related Provisions: 12.2(12) — Application of subsecs. 138(12) and 
148(9). See additional Related Provisions at end of s. 148. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


interpretation Bulletins: IT-379R: Employees profit. sharing plans — 
allocations to beneficiaries. 


‘“‘adjusted cost basis” to a policyholder as at a particular 
time of the policyholder’s interest in a life insurance pol- 
icy means the amount determined by the formula 


(A+B+C+D+E+F+G+G.l)-—- 
(H+1+J+K +L) 


where 


A is the total of all amounts each of which is the cost of 
an interest in the policy acquired by the policyholder 
before that time but not including an amount referred 
to in the description of B or E, 


Bis the total of all amounts each of which is an amount 
paid before that time by or on behalf of the policy- 
holder in respect of a premium under the policy, other 
than amounts referred to in clause (2)(a)(i1)(B), 1n sub- 
paragraph (iii) of the description of C in paragraph (a) 
of the definition “proceeds of the disposition” or in 
subparagraph (b)(i) of that definition, 


C is the total of all amounts each of which is an amount 
in respect of the disposition of an interest in the policy 
before that time that was required to be included in 
computing the policyholder’s income or taxable in- 
come earned in Canada for a taxation year, 


D is the total of all amounts each of which is an amount 
in respect of the policyholder’s interest in the policy 
that was included by virtue of subsection 12(3) or sec- 
tion 12.2 or of paragraph 56(1)(d.1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing the policyholder’s income for any 
taxation year ending before that time or the portion of 
an amount paid to the policyholder in respect of the 
policyholder’s interest in the policy on which tax was 
imposed by virtue of paragraph 212(1)(o) before that 
time, 


E is the total of all amounts each of which is an amount 
in respect of the repayment before that time and after 
March 31, 1978 of a policy loan not exceeding the to- 
tal of the proceeds of the disposition, if any, in respect 
of that loan and the amount, if any, described in the 
description of J but not including any payment of in- 
terest thereon, any loan repayment that was deductible 
under paragraph 60(s) of this Act or paragraph 
20(1)(hh) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952 (as it applied in tax- 
ation years before 1985) or any loan repayment re- 
ferred to in clause (2)(a)(ii)(B), 


F is the amount, if any, by which the cash surrender 
value of the policy as at its first anniversary date after 
March 31, 1977 exceeds the adjusted cost basis (deter- 
mined under the Income Tax Act, chapter 148 of the 
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Revised Statutes of Canada, 1952, as it would have 
read on that date if subsection 148(8) of that Act, as it 
read in its application to the period ending immedi- 
ately before April 1, 1978, had not been applicable) of 
the policyholder’s interest in the policy on that date, 


G is, in the case of an interest in a life annuity contract, 
as defined by regulation, to which subsection 12.2(1) 
applies for the taxation year that includes that time (or 
would apply if the contract had an anniversary day in 
the year at a time when the taxpayer held the interest), 
the total of all amounts each of which is a mortality 
gain, as defined by regulation and determined by the 
issuer of the contract in accordance with the regula- 
tions, in respect of the interest immediately before the 
end of the calendar year ending in a taxation year 
commencing before that time, 


_ Proposed Amenaiient — Life annuity — 
a contracts 


Letter from ne 2 | Finance 
under Reg. 301(1). - 


G.1 [is,] in the case of an interest in a life insurance pol- 
icy (other than an annuity contract) to which subsec- 
tion (8.2) applied before that time, the total of all 
amounts each of which is a mortality gain, as defined 
by regulation and determined by the issuer of the pol- 
icy in accordance with the regulations, in respect of 
the interest immediately before the end of the calendar 
year ending in a taxation year beginning before that 
time, 


H_ is the total of all amounts each of which is the pro- 
ceeds of the disposition of the policyholder’s interest 
in the policy that the policyholder became entitled to 
receive before that time, 


I is the total of all amounts each of which is an amount 
in. respect of the policyholder’s interest in the policy 
that was deducted by virtue of subsection 20(19) in 
computing the policyholder’s income for any taxation 
year commencing before that time, 


J is the amount payable on March 31, 1978 in respect of 
a policy loan in respect of the policy, 


K_ is the total of all amounts each of which is an amount 
received before that time in respect of the policy that 
the policyholder was entitled to deduct under para- 
graph 60(a) in computing the policyholder’s income 
for a taxation year, and 

Lis 

(a) in the case of an interest in a life insurance pol- 
icy (other than an annuity contract) that was last 
acquired after December 1, 1982 by the policy- 
holder, the total of all amounts each of which is the 
net cost of pure insurance, as defined by regulation 
and determined by the issuer of the policy in accor- 
dance with the regulations, in respect of the interest 
immediately before the end of the calendar year 


ending in a taxation year commencing after May 
31, 1985 and before that time, 


(b) in the case of an interest in an annuity contract 
to which subsection 12.2(1) applies for the taxation 
year that includes that time (or would apply if the 
contract had an anniversary day in the year and 
while the taxpayer held the interest), the total of all 
annuity payments paid in respect of the interest 
before that time and while the policyholder held 
the interest, or 


S. 148(9) dis 


(c) in the case of an interest in a contract referred 
to in the description of G, the total of all amounts 
each of which is a mortality loss, as defined by reg- 
ulation and determined by the issuer of the contract 
in accordance with the regulations, in respect of the 
interest before that time; 
Related Provisions: 12.2(5)— Amounts included in income — tax- 
payer’s interest in an annuity contract; 148(2) — Deemed proceeds of dis- 
position; 257 — Formula cannot calculate to less than zero. See additional 
Related Provisions at end of s. 148. 
History: The description of B in the definition “adjusted cost basis” in 
subsec. 148(9) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
87(4), applicable to amounts paid in taxation years commencing after De- 
cember 20, 1991. The description formerly read: 

Bis the total of all amounts each of which is an amount paid 
before that time, by the policyholder or on the policyholder’s 
behalf, in respect of a premium under the policy, 

The description of E in “adjusted cost basis” amended by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 87(5), applicable to loan repayments occurring 
in taxation years beginning after December 20, 1991. The description for- 
merly read: 

E is the total of all amounts each of which is an amount in respect 
of the repayment before that time and after March 31, 1978 of a 
policy loan not exceeding the total of the proceeds of the dispo- 
sition, if any, in respect of that loan and the amount, if any, 
referred to in the description of J but not including any payment 
of interest thereon or any repayment of the loan that was de- 
ductible pursuant to paragraph 20(1)(hh) or 60(s), 

G.1 and its description added to “adjusted cost basis” by 1994, c. 7, Sch. 
VII (1993, c. 24), subsecs. 87(3.1), (6), a aaa to transfers and distri- 
butions occurring after 1989. 

The description of G in “adjusted cost basis” amended by 1994, c. 7, Sch. 
II (1991, c. 49), subsecs. 121(4), to substitute “subsection 12.2(1)” for 
“subsection 12.2(1) or (3)” and to add “(or would apply if the contract had 
an anniversary day in the year at a time when the taxpayer held the inter- 
est)”, applicable to policies last acquired after 1989. 

Para. (b) of the description of L in para. 148(9)(a) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 121(5), applicable to policies last acquired 
after 1989. Para. (b) formerly read: 

(b) in the case of an interest in an annuity contract to which subsec- 

tion 12.2(1) or (3) applies, the total of all.amounts each of which is 

an annuity payment paid in respect of the interest before that time 
and while the policyholder held the interest, or 
Regulations: 301 (life annuity contract — for 148(9)‘adjusted cost ba- 
sis’°G); 308 (net cost of pure insurance — for 148(9)“adjusted cost 
basis’ L(a)). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-149R4: Winding-up dividend; IT-355R2: Interest 
on loans to buy life insurance policies and annuity contracts, and interest 
on policy loans (archived); IT-430R3: Life insurance proceeds received by 
a private corporation or a partnership as a consequence of death. See addi- 
tional Related Provisions and Definitions at end of s. 148. 


“amount payable’, in respect of a policy loan, has the 
meaning assigned by subsection 138(12); 


‘cash surrender value” at a particular time of a life in- 
surance policy means its cash surrender value at that time 
computed without regard to any policy loans made under 
the policy, any policy dividends (other than paid-up addi- 
tions) payable under the policy or any interest payable on 
those dividends; 


Related Provisions: Reg. 1408(1)“cash surrender value” — Definition 
applies for policy reserve calculation. 


“child” of a policyholder includes a child as defined in 
subsection 70(10); 


Related Provisions: 252(1) — Extended meaning of “child”. 


‘disposition’, in relation to an interest in a life insurance 
policy, includes 


(a) a surrender thereof, 
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(b) a policy loan made after March 31, 1978, 


(c) the dissolution of that interest by virtue of the ma- 
turity of the policy, 


(d) a disposition of that interest by operation of law 
only, and 


(e) the payment by an insurer of an amount (other than 
an annuity payment, a policy loan or a policy divi- 
dend) in respect of a policy (other than a policy de- 
scribed in paragraph (1)(a), (b), (c), (d) or (e)) that is a 
life annuity contract, as defined by regulation, entered 
into after November 16, 1978, and before November 
13, 1981, 


but does not include 


(f) an assignment of all or any part of an interest in the 
policy for the purpose of securing a debt or a loan 
other than a policy loan, 


(g) a lapse of the policy in consequence of the premi- 
ums under the policy remaining unpaid, if the policy 
was reinstated not later than 60 days after the end of 
the calendar year in which the lapse occurred, 


(h) a payment under a policy as a disability benefit or 
as an accidental death benefit, 


(1) an annuity payment, 


(}) a payment under a life insurance policy (other than 
an annuity contract) that 


(1) was last acquired before December 2, 1982, or 
(11) is an exempt policy 


in consequence of the death of any person whose life 
was insured under the policy, or 


(k) any transaction or event by which an individual be- 
comes entitled to receive, under the terms of an ex- 
empt policy, all of the proceeds (including or exclud- 
ing policy dividends) payable under the policy in the 
form of an annuity contract or annuity payments, if, at 
the time of the transaction or event, the individual 
whose life is insured under the policy was totally and 
permanently disabled; 
Related Provisions: 60(s)— Deduction of policy loan repayment; 
148(10)(b) — References to “person whose life was insured”; 248(8) — 
Occurrences as a consequence of death. See additional Related Provisions 
at end of s. 148. ' 
Regulations: 301 (life annuity contract — for 148(9)“disposition’’(e)). 
Interpretation Bulletins: [IT-85R2: Health and welfare trusts for em- 
ployees; IT-87R2: Policyholders’ income from life insurance policies. 


“interest”, in relation to a policy loan, has the meaning 
assigned by subsection 138(12); 


“life insurance policy’? — [Repealed under former Act] 


‘policy loan’? means an amount advanced by an insurer 
to a policyholder in accordance with the terms and condi- 
tions of the life insurance policy; 


‘“‘premium” under a policy includes 


(a) interest paid after 1977 to a life insurer in respect 
of a policy loan, other than interest deductible in the 
1978 or any subsequent taxation year pursuant to para- 
graph 20(1)(c) or (d), and 


(b) a prepaid premium under the policy to the extent 
that it cannot be refunded otherwise than on termina- 
tion or cancellation of the policy, 


but does not include 


(c) where the interest in the policy was last acquired 
after December |, 1982, that portion of any amount 
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paid after May 31, 1985 under the policy with respect 
to i 


(i) an accidental death benefit, 
(ii) a disability benefit, 


(iii) an additional risk as a result of insuring a sub- 
standard life, 


(iv) an additional risk in respect of the conversion 
of a term policy into another policy after the end of 
the year, 


(v) an additional risk under a settlement option, 


(vi) an additional risk under a guaranteed insurabil- 
ity benefit, or 


(vii) any other prescribed benefit that is ancillary to 
the policy; 
Related Provisions: 60(s) — Repayment of policy loan. See additional 
Related Provisions at end of s. 148. 


‘proceeds of the disposition” of an interest in a life in- 
surance policy means the amount of the proceeds that the 
policyholder, beneficiary or assignee, as the case may be, 
is entitled to receive on a disposition of an interest in the 
policy and for greater certainty, 


(a) in respect of a surrender or maturity thereof, means 
the amount determined by the formula 


(A -B)-C 
where 


A is the cash surrender value of that interest in’ the 
policy at the time of surrender or maturity, 


B is that portion of the cash surrender value repre- 
sented by A that is applicable to the policyholder’s 
interest in the related segregated fund trust as re- 
ferred to in paragraph 138.1(1)(e), and 


C is the total of amounts each of which is 


(1) an amount payable at that time by the policy- 
holder in respect of a policy loan in respect of 
the policy, 


(11) a premium under the policy that is due but 
unpaid at that time, or 


(111) an amount applied, immediately after the 
time of the surrender, to pay a premium under 
the policy, as provided for under the terms and 
conditions of the policy, 


(b) in respect of a policy loan made after March 31, 
1978 means the lesser of 


(i) the amount of the loan, other than the part 
thereof applied, immediately after the loan, to pay 
a premium under the policy, as provided for under 
the terms and conditions of the policy, and 


(11) the amount, if any, by which the cash surrender 
value of the policy immediately before the loan 
was made exceeds the total of the balances out- 
standing at that time of any policy loans in respect 
of the policy, 


(c) in respect of a payment described in paragraph (e) 
of the definition “disposition” in this subsection, 
means the amount of that payment, and 


(d) in respect of a disposition deemed to have occurred 
under paragraph (2)(b), means the accumulating fund 
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in respect of the interest, as determined in prescribed 
manner, 


(i) immediately before the time of death in respect 
of a life insurance policy (other than an annuity 
contract) last acquired after December 1, 1982, or 


(ii) immediately after the time of death in respect 
of an annuity contract; 


Related Provisions: 257 — Formula cannot calculate 'to less than zero. 
See additional Related Provisions at end of s. 148. 


History: The description of C in para. (a) of “proceeds of the disposition” 
in subsec. 148(9) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
87(7), applicable to surrenders occurring in taxation years commencing 
after December 20, 1991. That description formerly read: 


C | is the total of all amounts each of which is an amount payable at 
that time by the policyholder in respect of a policy loan in re- 
spect of the policy or a premium under the policy that is due but 
unpaid at that time, 


Subpara. (b)(1) of “proceeds of the disposition” amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 87(8), applicable to policy loans made in 
taxation years beginning after December 20, 1991. That subpara. formerly 
read: 


(i) the amount of the loan, and 


“relevant authority’ — [Repealed] 


History: The definition “relevant authority” in subsec. 148(9) repealed by 
1997, c. 25, s. 46, applicable April 25, 1997. It formerly read: 


“relevant authority” has the meaning assigned by subsection 
138(12); 


“tax anniversary date’’, in relation to a life insurance 
policy, means the second anniversary date of the policy to 
occur after October 22, 1968; 


*‘value”’ at a particular time of an interest in a life insur- 
ance policy means 


(a) where the interest includes an interest in the cash 
surrender value of the policy, the amount in respect 
thereof that the holder of the interest would be entitled 
to receive if the policy were surrendered at that time, 
and 


(b) in any other case, nil. 


(9.1) Application of subsec. 12.2(11)— The defini- 
tions in subsection 12.2(11) apply to this section. 


Origin of subsec. 148(9.1): R.S.C. 1985, c. | (Sth Supp.) (formerly 
contained in the opening words of subsec. 12.2(11)). 


(10) Life annuity contracts — For the purposes of this 
section, 


(a) a reference to “insurer” or “life insurer” shall be 
deemed to include a reference to a person who is li- 
censed or otherwise authorized under a law of Canada 
or a province to issue contracts that are annuity 
contracts; 


(b) a reference to a “person whose life was. insured” 
shall be deemed to include a reference to an annuitant 
under a life annuity contract, as defined by regulation, 
entered into before November 17, 1978; 


(c) where a policyholder is a person who has held an 
interest in a life insurance policy continuously since its 
issue date, the interest shall be deemed to have been 
acquired on the later of the date on which 


(i) the policy came into force, and 
(ii) the application in respect of the policy signed 
by the policyholder was filed with the insurer; 


(d) except as otherwise provided, a policyholder shall 
be deemed not to have disposed of or acquired an in- 
terest in a life insurance policy (other than an annuity 
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contract) as a result only of the exercise of any provi- 
sion (other than a conversion into an annuity contract) 
of the policy; and 


(e) where an interest in a life insurance policy (other 
than an annuity contract) last acquired before Decem- 
ber 2, 1982 to which subsection 12.2(9) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, does not apply has been acquired by a tax- 
payer from a person with whom the taxpayer was not 
dealing at arm’s length, the interest shall be deemed to 
have been last acquired by the taxpayer before Decem- 
ber 2, 1982. 


Related Provisions: 12.2(13)— Application of subsec. 
56(1)G) — Life insurance policy proceeds. See also below. 


148(10); 


Regulations: 301 (meaning of “life annuity contract’). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Related Provisions [s. 148]: 12.2 — Accrual of income on certain life 
insurance policies including annuity contracts; 20(1)(c), 20(2.2) — De- 
ductibility of interest and compound interest on money borrowed to ac- 
quire a life insurance policy; 20(2.1) — Deductibility of interest paid or 
incurred in respect of a policy loan; 20(19) — Deduction from payment 
under an annuity contract for amounts previously included in income; 
20(20) — Deduction re disposition of policy for accrued income previ- 
ously included in income; 56(1)(d), (d.1) — Inclusion in income of annu- 
ity payments in respect of annuities not subject to accrual rules under sub- 
sec. 12.2; 60(a) — Deduction of capital element of annuity payments; 
70(3.1) — “Rights or things” not to include interest in a life insurance pol- 
icy; 70(5.3) — Valuation of shares of a corporation where it is beneficiary 
of policy on deceased; 87(2.2) — Amalgamation of insurance corpora- 
tions; 88(1)(g) — Winding-up of subsidiary insurance corporations; 
89(1)“capital dividend account’(d) — When gains on life insurance’policy 
issued on or before June 28, 1982 included in ‘capital dividend account; 
89(2)(a) — When gain on life insurance policy issued on or before June 
28, 1982, excluded from capital dividend account;.94.2(11)(b), (c) — No 
application to foreign insurance policy of foreign investment entity; 
115(1)(a)(vi), 116(5.1), (5.2) — Proceeds of disposition by non-resident of 
life insurance policy in Canada; 138 — Insurance corporations; 138.1 — 
Rules relating to segregated funds. 


Definitions [s. 148]: “accumulating fund” — Reg. 307; “adjusted cost 
basis” — 148(9); “amount” — 248(1); “amount payable” — (in respect of 
a policy loan) 148(9); “anniversary day” 12.2(11), 148(9.1); “‘annu- 
ity’ — 248(1); “arm’s length” —251(1); “calendar year’ — Interpreta- 
tion Act 37(1)(a); “Canada” — 255; “cash surrender value” — 148(9); 
“child” — 70(10), 148(9), 252(1); “common-law partner’, “common-law 
partnership” — 248(1); “consequence of a death”, “consequence of the 
death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “dis- 
position” — (in relation to an interest in a life insurance policy) 148(9); 
“dividend” — 248(1); “exempt policy” —12.2(11), 148(9.1); “former 
spouse” — 252(3); “gross revenue”, “income-averaging annuity contract”, 
“individual” — 248(1); “insurer” — 148(10)(a), 248(1); “interest” — (in 
relation to a policy loan) 148(9); “life annuity contract” — Reg. 301; “life 
insurance policy” — 138(12), 248(1); “life insurer” — 148(10)(a), 248(1); 
“non-resident” — 248(1); “paid-up addition” — 12.2(10); “person” — 
248(1); “person whose life was insured” — 148(10)(b); “policy divi- 
dend” 139.1(8)(a); “policy loan’, “premium” — 148(9);  “pre- 
scribed” — 248(1); “prescribed annuity contract” — Reg. 304; “proceeds 
of the disposition” (of an interest in a life insurance policy) — 148(9); 
“property” — 248(1); “province” — Interpretation Act 35(1); “registered 
pension plan” — 248(1); “registered retirement savings plan” — 146(1), 
248(1); “resident in Canada” — 94(3)(a)(vii), 250; “segregated. fund” — 
138.11); “segregated fund policy” — 138.1(1)(a); “share” — 248(1); 
“spouse” — 252(3); “taxable Canadian corporation” — 89(1), 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxable dividend’? — 89(1), 


248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“third anniversary” — 12.2(11), 148(9.1); “value” (of an interest in a life 


insurance policy) — 148(9). 
Regulations [s. 148]: 300-310. 


Eligible Funeral Arrangements 


148.1 (1) Definitions — In this section, 
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‘cemetery care trust’ means a trust established pursuant 
to an Act of a province for the care and maintenance of a 
cemetery; 

Related Provisions: 128.1(10)‘excluded right or interest” (e)(iii) — No 
deemed disposition on emigration of individual; 149(1)(s.2) — No tax on 
cemetery care trust; 248(1)““cemetery care trust’ — Definition applies to 
entire Act. 


History: The definition “cemetery care trust” added to subsec. 148.1(1) 
by 1998, c. 19, subsec. 177(4), applicable to 1993 et seq. 

Regulations: 204(3)(d.1) (cemetery care trust need not file T3 return). 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“cemetery services” with respect to an individual means 
property (including interment vaults, markers, flowers, 
liners, urns, shrubs and wreaths) and services that relate 
directly to cemetery arrangements in Canada in conse- 
quence of the death of the individual including, for 
greater certainty, property and services to be funded out 
of a cemetery care trust; 

History: The definition “cemetery services” added to subsec. 148.1(1) by 
1998, c. 19, subsec. 177(4), applicable to 1993 ef seq. 

Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“custodian” of an arrangement means 


(a) where a trust is governed by the arrangement, a 
trustee of the trust, and 


(b) in any other case, a qualifying person who receives 
a contribution under the arrangement as a deposit for 
the provision by the person of funeral or cemetery 
Services; 
Related Provisions: 212(1)(v) — Withholding tax on payment by cus- 
todian to non-resident person. 


History: Para. (b) of the definition “custodian” in subsec. 148.1(1) 
amended by 1998, c. 19, subsec. 177(2), applicable to 1993 et seq. Para. 
(b) formerly read: 


(b) in any other case, a qualifying person who receives a contribu- 
tion under the arrangement as a deposit for the provision by the per- 
son of funeral services; 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies; IT-531: Eligible funeral arrangements. ; 


“eligible funeral arrangement” at a particular time 
means an arrangement established and maintained by a 
qualifying person solely for the purpose of funding fu- 
neral or cemetery services with respect to one or more in- 
dividuals and of which there is one or more custodians 
each of whom was resident in Canada at the time the ar- 
rangement was established, where 


(a) each contribution made before the particular time 
under the arrangement was made for the purpose of 
funding funeral or cemetery services to be provided by 
the qualifying person with respect to an individual, 
and 


(b) for each such individual, the total of all relevant 
contributions made before the particular time in re- 
spect of the individual does not exceed 


(1) $15,000, where the arrangement solely covers 
funeral services with respect to the individual, 


(11) $20,000, where the arrangement solely covers 
cemetery services with respect to the individual, 
and 


(11) $35,000, in any other case, 


and, for the purpose of this definition, any payment (other 
than the portion of the payment to be applied as a contri- 
bution to a cemetery care trust) that is made in considera- 
tion for the immediate acquisition of a right to burial in or 
on property that is set apart or used as a place for the bur- 
ial of human remains or of any interest in a building or 
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structure for the permanent placement of human remains, 
shall be considered to have been made pursuant to a sepa- 
rate arrangement that is not an_ eligible funeral 
arrangement; 

Related Provisions: 128.1(10)“excluded right or interest’’(e)(iv) — No 
deemed disposition on emigration of individual; 149(1)(s.1)— No tax on 
eligible funeral arrangement; 212(1)(v) — Withholding tax on payment 
from eligible funeral arrangement to non-resident; 248(1)*eligible funeral 
arrangement” — Definition applies to entire Act. 


History: The definition “eligible funeral arrangement” in subsec. 148.1(1) 
amended by 1998, c. 19, subsec. 177(1), applicable to 1993 et seq. The 
definition formerly read: 


“eligible funeral arrangement” at a particular time means an ar- 
rangement established and maintained by a qualifying person solely 
for the purpose of funding funeral services with respect to one or 
more individuals and of which there is one or more custodians each 
of whom was resident in Canada at the time the arrangement was 
established, where 


(a) each contribution made before the particular time under the 
arrangement was made for the purpose of funding funeral ser- 
vices to be provided by the qualifying person with respect to an 
individual, and 


(b) for each such individual, the total of all relevant contribu- 
tions made before the particular time in respect of the indivi- 
dual under the arrangement does not exceed $15,000; 


Regulations: 201(1)(f) (information return on return of funds); 
202(2)(m) (information return on payment to non-resident). 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“funeral or cemetery services” with respect to an indivi- 
dual means funeral services with respect to the individual, 
cemetery services with respect to the individual or any 
combination of such services; 


History: The definition “funeral or cemetery services” added to subsec. 
148.1(1) by 1998, c. 19, subsec. 177(4), applicable to 1993 et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


‘funeral services” with respect to an individual means 
property and services (other than cemetery services with 
respect to the individual) that relate directly to funeral ar- 
rangements in Canada in consequence of the death of the 
individual; 

Related Provisions: 255 — “Canada” includes coastal waters. 
History: The definition “funeral services” in subsec. 148.1(1) amended 


by 1998, c. 19, subsec. 177(1), applicable to 1993. et seg. The definition 
formerly read: 


“funeral services” with respect to an individual means property and 
services that relate directly to funeral, burial, cremation or cemetery 
arrangements in Canada in consequence of the death of the indivi- 
dual or to any combination of such arrangements; 


Interpretation Bulletins: [T-531: Eligible funeral arrangements. 


‘“‘qualifying person” means a person licensed or other- 
wise authorized under the laws of a province to provide 
funeral or cemetery services with respect to individuals; 
History: The definition “qualifying person” in subsec. 148.1(1) amended 


by 1998, c. 19, subsec. 177(1), applicable to 1993 et seg. The definition 
formerly read: 


“qualifying person” means a person licensed or otherwise author- 
ized under the laws of a province to provide funeral services for 
individuals; 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“relevant contribution” in respect of an individual under 
a particular arrangement means 


(a) a contribution under the particular arrangement 
(other than a contribution made by way of a transfer 
from an eligible funeral arrangement) for the purpose 
of funding funeral or cemetery services with respect to 
the individual, or 
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(b) such portion of a contribution to another arrange- 
ment that was an eligible funeral arrangement (other 
than any such contribution made by way of a transfer 
from any eligible funeral arrangement) as can reasona- 
bly be considered to have subsequently been used to 
make a contribution under the particular arrangement 
by way of a transfer from an eligible funeral arrange- 
ment for the purpose of funding funeral or cemetery 
services with respect to the individual. 


Related Provisions: 148.1(1)‘eligible funeral arrangement’’(b) — Dol- 
lar limits on relevant contributions. 


History: Paras. (a) and (b) of the definition “relevant contribution” in 
subsec. 148.1(1) amended by 1998, c. 19, subsec. 177(3), applicable to 
1993 et seq. Paras. (a) and (b) formerly read: 


(a) a contribution under the particular arrangement (other than a 
contribution made by way of a transfer from an eligible funeral ar- 
rangement) for the purpose of funding funeral services with respect 
to the individual, or 


(b) such portion of a contribution to another arrangement that was 
an eligible funeral arrangement (other than any such contribution 
made by way of a transfer from any eligible funeral arrangement) as 
can reasonably be considered to have subsequently been used to 
make a contribution under the particular arrangement by way of a 
transfer from an eligible funeral arrangement for the purpose of 
funding funeral services with respect to the individual. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(2) Exemption for eligible funeral arrange- 
ments — Notwithstanding any other provision of this 
Act, 


(a) no amount that has accrued, is credited or is added 
to an eligible funeral arrangement shall be included in 
computing the income of any person solely because of 
such accrual, crediting or adding; 


(b) subject to paragraph (c) and subsection (3), no 
amount shall be 


(i) included in computing a person’s income solely 
because of the provision by another person of fu- 
neral or cemetery services under an eligible funeral 
arrangement, or 


(11) included in computing a person’s income be- 
cause of the disposition of an interest under an eli- 
gible funeral arrangement or an interest in a trust 
governed by an eligible funeral arrangement; and 


(c) subparagraph (b)(ii) shall not affect the conse- 
quences under this Act of the disposition of any right 
under an eligible funeral arrangement to payment for 
the provision of funeral or cemetery services. 


Related Provisions: 149(1)(s.1) — No tax on trust governing an eligi- 
ble funeral arrangement; 149(1)(s.2) — No tax on cemetery care trust. 


History: Paras. 148.1(2)(b) and (c) amended by 1998, c. 19, subsec. 
177(5), applicable to 1993 et seg. Paras. 148.1(2)(b) and (c) formerly read: 


(b) subject to paragraph (c) and subsection (3), no amount shall be 


(i) included in computing a person’s income solely because of 
the provision by another person of funeral services under an eli- 
gible funeral arrangement, or 


(ii) included in computing a person’s income because of the © 
disposition of an interest under an eligible funeral arrangement 
or an interest in a trust governed by an eligible funeral arrange- 
ment; and 


(c) subparagraph (b)(ii) shall not affect the consequences under this 
Act of the disposition of any right under an eligible funeral arrange- 
ment to payment for the provision of funeral services. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(3) Income inclusion on return of funds — Where 
at any particular time in a taxation year a particular 
amount is distributed (otherwise than as payment for the 
provision of funeral or cemetery services with respect to 
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an individual) to a taxpayer from an arrangement that 
was, at the time it was established, an eligible funeral ar- 
rangement and the particular amount is paid from the bal- 
ance in respect of the individual under the arrangement, 
there shall be added in computing the taxpayer’s income 
for the year from property the lesser of the particular 
amount and the amount determined by the formula 


A+B-C 
where 


A 1s the balance in respect of the individual under the 
arrangement immediately before the particular time 
(determined without regard to the value of property in 
a cemetery care trust); 


B. is the total of all payments made from the arrangement 
before the particular time for the provision of funeral 
or cemetery services with respect to the individual 
(other than cemetery services funded by property in a 
cemetery care trust); and 


C is the total of all relevant contributions made before 
the particular time in respect of the individual under 
the particular arrangement (other than contributions in 
respect of the individual that were in a cemetery care 
trust). 


- Proposed Amendment — 148.1(3)C 
th amount | determined by the formula | 


DoE 


_ rere — 


Dis the total — ab rslovant SG ieibaGens made 
_ before the particular time in respect of the indivi- 
_ dual under the particular arrangement (other than 
_ contributions in respect of the individual that 

_ were in a cemetery care trust), and 


a is the total of all amounts each of which is the 
amount, if any, by which 


(a) an amount relating to the balance in re- 
spect of the individual under the arrangement 
that is deemed by subsection (4) to have been 
distributed before the ee time from the 
arrangement: 
exceeds 


_(b) the portion of the amount referred to in 
paragraph (a) that is added, because of this 
subsection, in computing a taxpayer’s income. 

Application: The February 27, 2004 draft legislation, subsec. 86(2), 
will amend the description of C in subsec. 148.1(3) to read as above, 


applicable to amounts that are transferred, credited or added after De- 
cember 20, 2002. _ 


Technical Notes (December 20, 2002): Section 148.1 is 
amended to provide specific rules relating to transfers from one 
EFA account to another. In general terms, the changes are as 
follows: ... 


* The provision that requires EFA distributions to be in- 
cluded in income (subsection 148.1(3)) is amended to en- 
sure that the determination of the amount that can subse- 
quently be distributed from the transferor EFA account on a 
tax-free basis is reduced by the portion of the transferred 
amount that was not included in income (i.e., that portion 
of the transferred amount that represents a return of contri- 
butions). .. 


These changes are described in more detail below. 
Subsection 148.1(3) provides for an income inclusion by a tax- 
payer in the event that there is a distribution of funds from an 


individual’s EFA account to the taxpayer (otherwise than as a 
payment for the provision of funeral or cemetery services with 
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respect to the individual). The amount of the income inclusion 
is the lesser of the distributed amount and a second amount. In 
general terms, this second amount is determined by the 
formula: 


A+B-C 
where 


A is the balance in the EFA account immediately before the 
distribution, 


B is the total of all payments made from the EFA account 
before the distribution for the provision of funeral or cemetery 
services, and 


C is the total of all “relevant contributions” in respect of the 
EFA account that were made before the distribution. 


For the purpose of the description of C, an amount is defined in 
subsection 148.1(1) to be a “relevant contribution” in ae ee of 
a particular EFA account if 


* the amount was contributed to the particular EFA account 
otherwise than by way of transfer from another EFA ac- 
count, or 


* the amount was contributed to another EFA account (other- - 
wise than by way of transfer) and subsequently transferred 
(either from the original or a subsequent EFA oe) to 
the particular EFA account. 


The effect of subsection 148.1(3) is to include in the income of 
the taxpayer the lesser of the amount received and an amount 
which generally represents the income accumulated in the EFA 
account. If the amount received by the taxpayer is greater than 
the amount included in the taxpayer’s income, the excess gen- 
erally represents a non-taxable refund of relevant contributions 
(represented by the variable C in the formula). 


The description of C is amended so that its value is reduced, in 
effect, by any relevant contributions previously transferred 
from the EFA account to another EFA account. This ensures 
that the amount of the transferred relevant contribution (which, 
by virtue of subsection 148.1(3), can be distributed from the - 
recipient EFA account tax-free) cannot also be used to support 
a subsequent tax-free withdrawal from the transferor EPA 
account. 


The description of C is amended to provide that its value is 
determined by the formula 


D-E 


For this purpose, the value of D is the amount determined 
under the existing description of C. The value of Ei is the total 
of all amounts each of which is 


* an amount which was previously transferred from the EFA 
account and deemed, by new subsection 148. 1(4), to be a 
distribution 


minus 


¢ the portion of the deemed distribution that was required, by 
subsection 148.1(3), to be included in computing - a tax- 
payer’s income. 


Related Provisions: 12(1)(z.4) — Inclusion into income from property; 
212, 1)iv) 
amounts cannot calculate to less than zero. 


History [148.1(3)]: Subsec. 148.1(3) amended by 1998, c. 19, subsec. 
177(6), applicable to 1993 et seg. Subsec. 148.1(3) formerly read: 


3) Where at any particular time in a taxation year a particular 
amount is distributed (otherwise than as payment for the provision 
of funeral services with respect to an individual) to a taxpayer from 
an arrangement that was, at the time it was established, an eligible 
funeral arrangement and the particular amount is paid from the bal- 
ance in respect of the individual under the arrangement, there shall 
be added in computing the taxpayer’s income for the year from pro- 
perty the lesser of the particular amount and the amount determined 
by the formula 


A+B-C 


where 


Withholding tax on payment to non-resident; 257 — Formula 
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A is the balance in respect of the individual under the arrangement 
immediately before the, particular time; 


B is the total of all payments made from the arrangement before 
the particular time for the provision of funeral services with re- 
spect to the individual; and 


C is the total of all relevant contributions made before that time in 
respect of the individual under the particular arrangement. 


Regulations: 201(1)(f) (information return). 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Proposed Addition — 148.1(4), (5) 


(4) Deemed distribution on transfer — If at a par- - 
ticular time an amount relating to the balance in respect 
of an individual (referred to in this subsection and sub- 
section (5) as the “transferor’’) under an eligible funeral 
arrangement (referred to in this subsection and subsec- 
tion (5) as the “transferor arrangement’ ’) is transferred, 
credited or added to the balance in respect of the same 
or another individual (referred to in this subsection and 
subsection (5) as the “recipient’”) under the same or an- 
other eligible funeral arrangement (referred to in this 
subsection and subsection ko) Sa Me rately 
arrangement’), 


(a) the amount is deemed to ‘e distributed w he 
transferor (or, if the transferor is deceased at the pare 
_ ticular time, to the recipient) at the particular time _ 
from the transferor arrangement and to be paid from. 
the balance in respect of the transferor under the 
transferor arrangement; and 


(b) the amount is deemed to bez a contribution made 
(other than by way of a transfer from an eligible fu- 
neral arrangement) at the particular time under the 
recipient arrangement for the: (purpose of funding fu- 


recipient. 


Related Provisions [subsec. 148. ay 148. 16)- ene deemed 
distribution on transfer to same individual. 


(5) Non-application of subsection (Ayo Subse: 
tion (4) does not apply if 


(a) the transferor and the GCE are the same 
individual, 


(b) the amount that is transferred, cibdiied or ee 
to the balance in respect of the individual under the 
recipient arrangement is equal to the balance in re- 
spect of the individual under the transferor arrange- 
ment immediately before the particular time; and 


(c) the transferor arrangement is Aedatisich Maes 
ately after the transfer. : 


Application: The February 27, 2004 draft legislation, subsec. 86(3), ~ 
will add subsecs. 148.1(4) and (5), applicable to amounts that are trans- 
ferred, credited or added after December 20, 2002. 


Technical Notes (December 20, 2002): ‘Section: 148. Ls 
amended to provide specific rules relating to transfers from one 
EFA account to another. In general terms, the changes are as 
follows: 


¢ A new provision (paragraph 148.1(4)(a)) deems the trans- 
ferred amount to be distributed to the individual from 
whose EFA account the amount is transferred. However, if 
that individual is deceased, the amount is deemed to be dis- 
tributed to the individual to whose EFA account the amount 
is transferred, This ensures that the transfer is included in — 
income (to the extent that it does not exceed the income 
accumulated in the transferor account). 
¢ A new provision (paragraph 148.1(4)(b)) deems the trans- 
ferred amount to be a contribution made to’ the recipient — 
EFA account other than by way of transfer. This ensures — 
that the earnings portion of the transferred amount is not — 
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taxed oi erben it is distributed; oe the} peeipiens diva 


account. . 


¢ A new provision isabiceiicn 148. 15) Savde: that these 
new rules do not apply if the transferor and the recipient 
EFA accounts are in respect of the same person, the entire 
balance in the transferor account is transt to ‘ead recipi- 
ent account and the Ransteror f donee account is term 

F aaiediee after. aber raneene( 


sents Pee islen 1G) applies to 


the transfer. Consequently, the transferred amount will be in- 


cluded in compe me ‘income ee, vat cipient, ex- 


eeds the in- 


the recipient EF: : 
tion of the transferred amount. le : 
nae subsection 148.1 nes as a di trib 


ty same a 
nated immedia 
be no deemed d 


New subsection 148.1 6) applies 10 sha 
cember 20, 2002. 


The following anamspies illustrate the he appliation on of the amend 


ments to. Lipcocginieiss ican 1. 

Oy ‘Paul sets upa an ERA, account for a : 
neral expenses. He contributes $10,000 
earns $7,000 of interest in the ac 
$3,000 to an EFA account which he 
daughter, Gaby. _ 


he transferred amount is deemed t to be a ‘ dstsbueon to 
' Paul under new paragraph. 148. 1(4)(a). Consequently, Paul 
includes in his income, under subsection 148.1(3), an 
amount of $3, 000, which is the lesser of 
* $3,000, which is the amount distributed, and 


* $7,000, which is the amount determined by the formula 
“under subsection: TAB Sy oe 


"A+ Be “C (where C = D- 5h 
= $17,000 + $0 - ($10,000 — $0) 


The transfer is treated, in effect, as a distribution of a por- 
tion of the income accumulated in the plan. 


Under new paragraph 148.1(4)(b), the transferred amount is 
also deemed to be a contribution made, other than by way 
of transfer, to Gaby’s EFA account. Thus, the $3,000 is 


considered to be a relevant contribution in respect of. 


Gaby’s EFA account, and can subsequently be withdrawn 
tax-free. 


Example 2 


The facts are the same as in Example 1, except that Paul 
transfers $13,000 to Gaby’s EFA. 


A ahr De- ser 


inding of his fu-_ 
s account, and _ 
Paul transfers _ 
ablishes for his — 


_ The transferred amount is deemed to be a distribution to 
- Paul under new paragrap 148.1(4)(a). Consequently, Paul 
includes in his income, under subsection 148.1(3), an 
amount of $7,000, which i is the lesser of 


° » $13, 000, which i is the amount distributed, and 


7 000, which is the am jount determined by the formula 
er subsection 148 Soe 


ai 000 + $0 ~ ($10,000 — $0) _ 


Th transfer i is treated, in effect, aA.4 distribution of all of 
_ the income accumulated i in the plan ($7,000), which is taxa- 
. Ie, plus a return of a portion of the relevant contributions 
n | respect of the EFA ($6, 000), which is not taxable. 


w paragraph 148. 1(4)(b), the transferred amount is - 
emed to be a contribution made, other than by way 
to Gaby’s EFA account. This has no particular 
e with respect to the portion of the transfer that — 
slevant contributions in respect of Paul’s EFA ~ 
ount, since this amount would be considered to be a rel- 
yntribution to Gaby’s EFA account under the ex- 
rules. However, it does have significance with re- 
ct to the portion of the transfer that represents income in 
ul’s EFA account, in that it allows that portion to become 
a relevant contribution n respect of Gaby’s EFA account 

: rom oF s account tax- 


x cane? 2, ‘Afice the Ganster 
rs EFA account is $4,000, 


ae $2, 500 of i interest. ‘Pank an withdraws the entire 
rom thes account. - ce 


J aistibution ane subsection 148.1(3). 
ncludes ore Sp in his i income, ede is 


$6, 500, whic 1 is the amount t of he pide: ay 


2,500, which i is the amount determined by the formula 
“under subsection 148.13): a 
A+B- C (where C = Oe) 
— = $6500 + 0 ~ ($10,000 - $6,000) : 
“The value of E ($6,000) is the excess of the amount that 
_ was previously transferred | and to which subsection 
 148.1(4) applied 00) over the portion of that amount 


that was oe in. as hea Subsection 148. 1(3) 
($7,000). . 


History [s. 148.1]: S. 148.1 added by 1995, c. 21, s. 62, applicable to 
1993 et seq. 


Definitions [s. 148.1]: “amount” — 248(1); “Canada” — 255; “ceme- 


tery care trust” — 148.1(1), 248(1); “cemetery services”, “custodian” — 
148.1(1); “eligible funeral arrangement” — 148.1(1), 248(1); “funeral or 
cemetery services”, “funeral services” — 148.1(1); “individual”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualifying per- 
son” — 148.1(1); “recipient”, “recipient arrangement” — 148.1(4); “rele- 
vant contribution” — 148.1(1); “resident in Canada’ — 250; “taxation 


year” — 249; “taxpayer” — 248(1); “transferor” — 148.1(4); “trust” — 
104(1), 248(1), (3). 


DIVISION H — EXEMPTIONS 


Miscellaneous Exemptions 


149, (1) Miscellaneous exemptions — No tax is pay- 
able under this Part on the taxable income of a person for 
a period when that person was 


(a) employees of a country other than Can- 
ada — an officer or servant of the government of a 
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country other than Canada whose duties require that 
person to reside in Canada 


(i) if, immediately before assuming those duties, 
the person resided outside Canada, 


(ii) if that country grants a similar privilege to an 
officer or servant of Canada of the same class, 


(111) if the person was not, at any time in the period, 
engaged in a business or performing the duties of 
an office or employment in Canada other than the 
person’s position with that government, and 


(iv) if the person was not during the period a Cana- 
dian citizen; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(1)(b) — Family members and 
servants; 212(14)(c)(i) — Certificate of exemption; Canada-U.S. Tax 
Treaty:Art. XIX — Government service; Canada-U.S. Tax Treaty:Art. 
XXVIII — Diplomatic agents and consular officers; Canada-U.K. Tax 
Treaty:Art. 25 — Diplomatic and consular officials. 
(b) members of the family and servants of 
employees of a country other than Canada — a 
member of the family of a person described in para- 
graph (a) who resides with that person, or a servant 
employed by a person described in that paragraph, 


(i) if the country of which the person described in 
paragraph (a) is an officer or servant grants a simi- 
lar privilege to members of the family residing 
with and servants employed by an officer or ser- 
vant of Canada of the same class, 


(11) in the case of a member of the family, if that 
member was not at any time lawfully admitted to 
Canada for permanent residence, or at any time in 
the period engaged in a business or performing the 
duties of an office or employment in Canada, 

(iii) in the case of a servant, if, immediately before 
assuming his or her duties as a servant of a person 
described in paragraph (a), the servant resided 
outside Canada and, since first assuming those du- 
ties in Canada, has not at any time engaged in a 
business in Canada or been employed in Canada 
other than by a person described in that paragraph, 
and 


(iv) if the member of the family or servant was not 
during the period a Canadian citizen; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules. 
(c) municipal authorities — a municipality in Can- 
ada, or a municipal or public body performing a func- 
tion of government in Canada; 
Related Provisions: 94.1(1)‘exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(1)(d)-(d.6) — Municipal or 
provincial corporations. 
(d) corporations owned by the Crown — a cor- 
poration, Commission or association all of the shares 
(except directors’ qualifying shares) or of the capital 
of which was owned by one or more persons each of 
which is Her Majesty in right of Canada or Her Maj- 
esty in right of a province; 


Related Provisions; 27(2) — Prescribed federal Crown corporations 


are taxable; 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign in- 
vestment entity accrual rules; 149(1.1) — No exemption where other per- 
son has a right to acquire shares; 149(1.3) — No exemption if 10% owner- 
ship or de facto control by non-government; 181.1(3)(c) — Exemption 
from Part 1.3 tax; 212(1)(b)G1)(C)\IV) — No withholding tax on bond in- 
terest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part [TV 


tax; Reg, 1216 —- Exemption from Part XII tax. 


Income Tax Act, Part I 


History: Para. 149(1)(d) amended by 2001, c. 17, subsec. 145(1), applica- 
ble to taxation years and fiscal periods that begin after 1998. The para. 
formerly read: 


(d) a corporation, commission or association all of the shares (ex- 
cept directors’ qualifying shares) or of the capital of which was 
owned by Her Majesty in right of Canada or a province; 


Para. 149(1)(d) amended by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. Para. 149(1)(d) formerly read: 


(d) a corporation, commission or association not less than 90% of 
the shares or capital of which was owned by Her Majesty in right of 
Canada or a province or by a Canadian municipality, or a wholly- 
owned corporation subsidiary to such a corporation, commission or 
association, but this paragraph does not apply 


(i) to such a corporation, commission or association if a person 
other than Her Majesty in right of Canada or a province or a 
Canadian municipality had, during the period, a right under a 
contract, in equity or otherwise either immediately or in the fu- 
ture and either absolutely or contingently, to, or to acquire, 
shares or capital of that corporation, commission or association, 
and 


(ii) to such a wholly-owned subsidiary corporation if a person 
other than Her Majesty in right of Canada or a province or a 
Canadian municipality had, during the period, a right under a 
contract, in equity or otherwise either immediately or in the fu- 
ture and either absolutely or contingently, to, or to acquire, 
shares or capital of that wholly-owned subsidiary corporation or 
of the corporation, commission or association of which it is a 
wholly-owned subsidiary corporation; 


Selected Cases [para. 149(1)(d)]: Entreprises Chelsea Ltée v. MNR, 
[1970] C.T.C. 598 (Exch.) (Wholly owned subsidiary of municipality al- 
lowed exemption from tax on sale profit). 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). - 


(d.1) corporations 90% owned by the Crown — 
a corporation, commission or association not less than 
90% of the shares (except directors’ qualifying shares) 
or of the capital of which was owned by one or more 
persons each of which is Her Majesty in right of Can- 
ada or Her Majesty in right of a province; 


Related Provisions: 27(2) — Prescribed federal Crown corporations 
are taxable; 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign in- 
vestment entity accrual rules; 149(1.1) — No exemption where other per- 
son has a right to acquire shares; 149(1.3) — No exemption if 10% owner- 
ship or de facto control by non-government; 181.1(3)(c) — Exemption 
from Part I.3 tax; 212(1)(b)G1)(C)V) — No withholding tax on bond in- 
terest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part IV 
tax; Reg. 1216 — Exemption from Part XII tax. 


History: Para. 149(1)(d.1) amended by 2001, c. 17, subsec. 145(1), appli- 
cable to taxation years and fiscal periods that begin after 1998. The para. 
formerly read: 


(d.1) a corporation, commission or association not less than 90% of 
the shares (except directors’ qualifying shares) or of the capital of 
which was owned by Her Majesty in right of Canada or a province; 


Para. 149(1)(d.1) added by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. 


(d.2) wholly-owned corporations — a corporation 
all of the shares (except directors’ qualifying shares) 
or of the capital of which was owned by one or more 
persons each of which is a corporation, commission or 
association to which this paragraph or paragraph (d) 
applies for the period; 


Related Provisions: 27(2) — Prescribed federal Crown corporations 
are taxable; 94.1(1)“exempt taxpayer’’(a) — Exclusion from foreign in- 
vestment entity accrual rules; 149(1.1) — No exemption where other per- 
son has a right to acquire shares; 149(1.11) — Election for corporation 
that was taxable before 1999 to remain taxable; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 181.1(3)(c) — 
Exemption from Part L.3 tax; 212(1)(b)(~i)(C)IV) — No withholding tax 
on bond interest paid to non-residents; 227(14) — Exemption from tax 
under other Parts; 227(16) — Corporation deemed not private corporation 
for Part IV tax; Reg. 1216 — Exemption from Part XII tax. 
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History: Para. 149(1)(d.2) amended by 2001, c. 17, subsec. 145(1), appli- 
cable to taxation years and fiscal periods that begin after 1998. The para. 
formerly read: 


(d.2) a corporation all of the shares (except directors’ qualifying 
shares) or of the capital of which was owned by a corporation, com- 
mission or association to which this paragraph or paragraph (d) ap- 
plies for the period; 


Para. 149(1)(d.2) added by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. 


(d.3) 90% owned corporations — a corporation, 
commission or association not less than 90% of the 
shares (except directors’ qualifying shares) or of the 
capital of which was owned by 


(1) one or more persons each of which is Her Maj- 
esty in right of Canada or a province or a person to 
which paragraph (d) or (d.2) applies for the period, 
or 


(11) one or more municipalities in Canada in combi- 
nation with one or more persons each of which is 
Her Majesty in right of Canada or a province or a 
person to which paragraph (d) or (d.2) applies for 
the period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations 
are taxable; 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign in- 
vestment entity accrual rules; 149(1.1) — No exemption where other per- 
son has a right to acquire shares; 149(1.11) — Election for corporation 
that was taxable before 1999 to remain taxable; 149(1.3) —+ No exemption 
if 10% ownership or de facto control by non-government; 181.1(3)(c) — 
Exemption from Part I.3 tax; 212(1)(b)Gi)(C)\UV) — No withholding tax 
on bond interest paid to non-residents; 227(14) — Exemption from tax 
under other Parts; 227(16) — Corporation deemed not private corporation 
for Part IV tax; Reg. 1216 — Exemption from Part XII tax. 


History: Subpara. 149(1)(d.3)(i) amended by 2001, c. 17, subsec. 145(2) 
to add the words “one or more persons each of which is”, applicable to 
taxation years and fiscal periods that begin after 1998. 


Para. 149(1)(d.3) added by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. 


tion all of the shares (except directors’ qualifying 
shares) or of the capital of which was owned by one or 
more persons each of which 1s a corporation, commis- 
sion or association to which this paragraph or any of 
paragraphs (d) to (d.3) applies for the period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations 
are taxable; 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign in- 
vestment entity accrual rules; 149(1.1) — No exemption where other per- 
son has a right to acquire shares; 149(1.11) — Election for corporation 
that was taxable before 1999 to remain taxable; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 181.1(3)(c) — 
Exemption from Part I.3 tax; 212(1)(b)Gi)(C)\IV) — No withholding tax 
on bond interest paid to non-residents; 227(14) — Exemption from tax 
under other Parts; 227(16) — Corporation deemed not private corporation 
for Part [TV tax; Reg. 1216— Exemption from Part XII tax. 


History: Para. 149(1)(d.4) amended by 2001, c. 17, subsec. 145(3) to add 
the words “one or more persons each of which is”, applicable to taxation 
years and fiscal periods that begin after 1998. 


Para. 149(1)(d.4) added by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. 


(d.5) municipal corporations — subject to subsec- 
tions (1.2) and (1.3), a corporation, commission or as- 
sociation not less than 90% of the capital of which was 
owned by one or more municipalities in Canada, if the 
income for the period of the corporation, commission 
or association from activities carried on outside the ge- 
ographical boundaries of the municipalities does not 
exceed 10% of its income for the period; 


Proposed Amendment — 149(1)(d.5) 


(d.5) income within boundaries of entities — 
subject to subsections (1.2) and (1.3), a corporation, 


S. 149(1)(d.6)(ii) 


commission or association not less than 90% of the 
capital of which was owned by one or more entities 
each of which is a municipality in Canada, or a mu- 
nicipal or public body performing a function of gov- 
ernment in Canada, if the income for the period of 
_the corporation, commission or association from ac- 
tivities carried on outside the geographical bounda- 
_ries of the entities does not exceed 10% of its income 
for the period; 
Application: The February 27, 2004 draft legislation, subsec. 87(1), 


d para. 149(1)(d.5) to read as BENS applicable to taxation 
begin after May 8, 2000. 


Notwithstanding subsec. 152(4) to (5), any assessment of a taxpayer’s 
tax payable under the Act for any taxation year that began before Febru- 
ary 27, 2004 shall be made that is necessary to give effect to the 
amendment. 


Technical Notes: P agraph 149(1)¢d. 5) exempts from tax, 
subject to an income test, the taxable income of any corpora- 
tion, commission or association at least 90% of the capital of 
which i is owned by one or more municipalities in Canada. 


In accordance with the Tax Court of Canada decision in 
Otineka. eb re amiied and 72902 Mani- 


More Sony ee the decision in Tr. awich Beclbnon 
Corporation y. Deputy Minister of Revenue of Quebec, [1997] 
2 C.N.L.R. 187 (Que. Civil Chamber), aff'd 2001 D.T.C. 5144 
(Que. C.A.), a decision under the Taxation Act (Quebec), held 
that an entity could not attain the status of a municipality by 
exercising municipal functions but only by statute, letters pat- 
ent or order. From a tax policy perspective, it is desired that the 
entities previously entitled to the exemption on the basis of the 
Otineka decision continue to have access to the exemption. 
This amendment resolves the uncertainty resulting from the 
two. conflicting cases. The exemption in paragraph 149(1)(d.5) 
is therefore extended to include any corporation, commission 
or association at least 90% of the capital of which was owned 
by one or more entities each of which is a municipal or public 
body performing a function of government in Canada, which is 
consistent with the bodies described in paragraph 149(1)(c). 


Related Provisions: 94.1(1)‘“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(1.1) — No exemption where 
other person has a right to acquire shares; 149(1.2)— Meaning of 
“outside the geographical boundaries”; 149(1.3) — No exemption if 10% 
ownership or de facto control by non-government; 149(11) — Geographi- 
cal boundaries of body performing function of government; 181.1(3)(c) — 
Exemption from Part I.3 tax; 212(1)(b)(@1)(C)\7V) — No withholding tax 
on bond interest paid to non-residents; 227(14) — Exemption from tax 
under other Parts; 227(16) — Corporation deemed not private corporation 
for Part IV tax; Reg. 1216 — Exemption from Part XII tax. 


History: Para. 149(1)(d.5) added by 1998, c. 19, applicable to taxation 
years and fiscal periods that begin after 1998. 


(d.6) subsidiaries of municipal corporations — 
subject to subsections (1.2) and (1.3), a particular cor- 
poration all of the shares (except directors’ qualifying 
shares) or of the capital of which was owned by one or 
more persons each of which is a corporation, commis- 
sion or association to which paragraph (d.5) or this 
paragraph applies for the period if the income for the 
period of the particular corporation from activities car- 
ried on outside 


(1) if paragraph (d.5) applies to the other corpora- 
tion, commission or association, the geographical 
boundaries of the municipalities referred to in that 
paragraph in its application to that other corpora- 
tion, commission or association, or 


(ii) if this paragraph applies to the other corpora- 
tion, commission or association, the geographical 
boundaries of the municipalities referred to in sub- 
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paragraph (i) in its application to that other corpo- 
ration, commission or association, 


Proposed Amendment — 149(1)(d.6)(i), (ii) 


(i) if paragraph (d.5) applies to the other corpora- 
tion, commission or association, the geographical 
boundaries of the entities referred to in that para- 
graph in its application to that other apne 
commission or association, or | 


(ii) if this paragraph applies to the other corpora- : 
tion, commission or association, the geographical 
boundaries of the entities referred to in subpara- 
graph (i) in its application to that es ee 
tion, commission or association, —__ : 
Application: The February 27, 2004 draft iewislation, ‘subsec. 87(2), 


will amend subparas. 149(1)(d.6)(i) and (4i) to read as above, cue 
to taxation years that begin after May &, 2000 . 


Notwithstanding subsec. 152(4) to 6, any assessment of a tax ayers 
tax payable under the Act for any taxation year that began before I ebru- 
ary 27, 2004 shall be made tat is ‘necessary to give effect to the 
amendment. 


Technical Notes: Paragraph 149\(a. 6) exempts bey roe” 
subject to an income test, a wholly-owned subsidiary of a cor 
poration, commission or association referred to in paragraph 
149(1)(d.5) of the Act. As a consequence of the amendment to 
paragraph 149(1)(d. 5), the geographical boundaries of the enti- 


149( 1\(d. 6) are expanded to include references to all of | he 
tities in the amended 149(1)(d.5). ce 


does not exceed 10% of its income for the period; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(1.1) — No exemption where 
other person has a right to acquire shares; 149(1.2)— Meaning of 
“outside the geographical boundaries”; 149(1.3) — No exemption if 10% 
ownership or de facto control by non-government; 149(11) —- Geographi- 
cal boundaries of body performing function of government; 181.1(3)(c) — 
Exemption from Part I.3 tax; 212(1)(b)G1)(C)1V) — No withholding tax 
on bond interest paid to non-residents; 227(14) — Exemption from tax 
under other Parts; 227(16) — Corporation deemed not private corporation 
for Part IV tax; Reg. 1216 — Exemption from Part XII tax. 


History: The opening words of para. 149(1)(d.6) amended by 2001, c. 17, 
subsec. 145(4), applicable to taxation years and fiscal periods that begin 
after 1998. The opening words formerly read: 


(d.6) subject to subsections (1.2) and (1.3), a particular corporation 
all the shares (except directors’ qualifying shares) or of the capital 
of which was owned by another corporation, commission or associ- 
ation to which paragraph (d.5) or this paragraph applies for the pe- 
riod if the income for the period of the particular corporation from 
activities carried on outside 


Para. 149(1)(d.6) added by 1998, c. 19, applicable to taxation years and 
fiscal periods that begin after 1998. 


(e) certain organizations — an agricultural organi- 
zation, a board of trade or a chamber of commerce, no 
part of the income of which was payable to, or was 
otherwise available for the personal benefit of, any 
proprietor, member or shareholder thereof; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(2) — Income not to include 
taxable capital gains; 149(12) — Information returns; 181.1(3)(c) — Ex- 
emption from Part 1.3 tax; 227(14) — Exemption from tax under other 
Parts. 

Registered Charities Newsletters: 19 (what is the difference between 
a registered charity and a non-profit organization?). 


(f) registered charities — a registered charity; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149.1 — Charities; 181.1(3)(c), 
227(14) — Exemption from tax under other Parts; 248(1)“registered char- 
ity” — Registration provisions; Canada-U.S. Tax Treaty:Art. XXI:1 — 
Religious, literary, scientific, educational or charitable organization — ex- 
emption from tax. 


Income Tax Act, Part I 


| Selected Cases [para. 149(1)(f)]: Vancouver Society of Immigrant & 


Visible Minority Women v. MNR, [1999] 2.C.T.C. 1 (SCC); aff’g [1996] 2 
C.T.C. 88 (FCA) (Valid charitable organization must be constituted exclu- 
sively for charitable purposes); Hutterian Brethren et al. v. R., [1980] 
C.T.C. 1 (FCA) (Charitable organization exemption not applicable to tax- 
payer conducting business). 


(g), (h) [Repealed under former Act] 


(h.1) Association of Universities and Colleges 
of Canada —the Association of Universities and 
Colleges of Canada, incorporated by the Act to incor- 
porate Association of Universities and Colleges of 
Canada, chapter 75 of the Statutes of Canada, 1964- 
G5: 

Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 


foreign investment entity accrual rules; 181.1(3)(c), 227(14) — Exemption 
from tax under other Parts. 


(i) certain housing corporations — a corporation 
that was constituted exclusively for the purpose of 
providing low-cost housing accommodation for the 
aged, no part of the income of which was payable to, 
or was otherwise available for the personal benefit of, 
any proprietor, member or shareholder thereof; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(2) — Income not to include 


taxable capital gains; 181.1(3)(c), 227(14) — Exemption from tax under 
other Parts. 


(j) non-profit corporations for scientific 
research and experimental development — a 
corporation that was constituted exclusively for the . 
purpose of carrying on or promoting scientific re- 
search and experimental development, no part. of 
whose income was payable to, or was otherwise avail- 
able for the personal benefit of, any proprietor, mem- 
ber or shareholder thereof, that has not acquired con- 
trol of any other corporation and that, during the 
period, 


(i) did not carry on any business, and 
(ii) expended amounts in Canada each of which is 


(A) an expenditure on scientific research and 
experimental development (within the meaning 
that would be assigned by paragraph 37(8)(a) if 
subsection 37(8) were read without reference to 
paragraph 37(8)(d)) directly undertaken by or 
on behalf of the corporation, or | 


(B) a payment to an association, university, col- 
lege or research institute or other similar institu- 
tion, described in clause 37(1)(a)(Gi)(A) or (B) 
to be used for scientific research and ier 
mental development, and 


the total of which is not less than 90% of the 
amount, if any, by which the corporation’s gross 
revenue for the period exceeds the total of all 
amounts paid in the period by the corporation be- 
cause of subsection (7.1); 
Related Provisions: 37(1)(a)(ii)(C), 37(1)(a)(iii) — Deduction for 
R&D payments to corporation described in 149(1)q); 94.1(1)“exempt tax- 
payer’(a) — Exclusion from foreign investment entity accrual rules; 


149(2) — Income not to include taxable capital gains; 149(7)— Pre- 
scribed form to be filed; 149(8), (9) — Interpretation rules; 149(9) — 


from tax under other Parts; 256(6)—(9) — Whether control acquired. 


History: Cl. 149(1)(j)Gi)(A) and the closing words. of subpara. 
149(1)G)Gi) amended by 1996, c 21, subsecs. 37(2), (3); cl. G)Gi)(A) ap- 
plicable to taxation years that end after November 1991, closing words 
applicable to taxation years that begin after June 1995. Cl. 149(1)q)(i)(A) 
and the closing words of subpara. 149(1)q)(i) formerly read: 


(A) an expenditure on'scientific research and experimental develop- 
ment (within the meaning that would be assigned by subsection 
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37(7) if that subsection were read without reference to paragraph 
37(8)(d)) directly undertaken by or on behalf of the corporation, or 


the ‘total of which is not less than 90% of the corporation’s income 
for the period; 


Regulations: 2900(1) (definition of SR&ED, except where work per- 
formed pursuant to agreement in writing entered into before Feb. 28, 
1995). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


Information Circulars: 86-4R3: Scientific research and experimental 
development. 


Application Policies: SR&ED 96-10: Third party payments — ap- 
proval process. 


(k) labour organizations — a labour organization 
or society or a benevolent or fraternal benefit society 
or order; 


Related Provisions: 94.1(1)“exempt taxpayer’’(a) — Exclusion from 
foreign investment entity accrual rules. 


Selected Cases [para. 149(1)(k)]: Actra Fraternal Benefit Society v. 
R., [1997] 3 C.T.C. 61 (FCA); rev’ g [1995] 2 C.T.C. 2671 (TCC) (Alloca- 
tion of assets to a particular fund was rebuttable presumption only); 
O’Brien vy. R.; [1985] 1 C.T.C. 285 (FCTD) (Distributed profits not taxa- 
ble in hands of union members when placed in union’s strike funds and 
newspaper operated by unions). 


Interpretation Bulletins: IT-389R: Vacation pay trusts established 
under collective agreements. 


(1) non-profit organizations — a club, society or 
association that, in the opinion of the Minister, was 
not a charity within the meaning assigned by subsec- 
tion 149.1(1) and that was organized and operated ex- 
clusively for social welfare, civic improvement, plea- 
sure or recreation or for any other purpose except 
profit, no part of the income of which was payable to, 
or was otherwise available for the personal benefit of, 
any proprietor, member or shareholder thereof unless 
the proprietor, member or shareholder was a club, so- 
ciety or association the primary purpose and function 
of which was the promotion of amateur athletics in 
Canada; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(2) — Income not to include 
taxable capital gains; 149(3) — Application of subsec. (1); 149(5) — Ex- 
ception re investment income of certain clubs; 149(12) — Information re- 
turns; 181.1(3)(c) — Exemption from Part I.3 tax; 227(14) — Exemption 
from tax under other Parts; 248(1) — “person”; 248(1) — “registered Ca- 
nadian amateur athletic association”; Reg. 4900(1)(r) — Debt of non- 
profit corporation as qualified investment for RRSP, etc. 


Selected Cases [para. 149(1)(I)]: Elm Ridge Country Club Inc. v. 
MNR, [1999] 3 C.T.C. 163 (FCA); leave to appeal to SCC refused (1999), 
246 N.R. 200 (note) (Interest income is income from property of non- 
profit organization); LIUNA Local 527 Members’ Training Trust Fund vy. 
Canada, [1992] 2 C.T.C. 2410 (TCC) (Trust fund exempted from tax on 
interest earned from surplus funds); Gull Bay Development Corp. v..R., 
[1984] C.T.C. 159 (FCTD) (Profits from logging operations exempt from 
tax when funds used for social and charitable activities on reserve). 


Interpretation Bulletins: [T-83R3: Non-profit organizations — Taxa- 
tion of income from property; IT-304R2: Condominiums; IT-409: Wind- 
ing-up of a non-profit organization (archived); IT-496R: Non-profit 
organizations. 

.T. Technical News: No. 4 (condominium corporations). 

Advance Tax Rulings: ATR-29: Amalgamation of social clubs. 


Registered Charities Newsletters: 19 (what is the difference between 
a registered charity and a non-profit organization?). 
(m) mutual insurance corporations — a mutual 
insurance corporation that received its premiums 
wholly from the insurance of churches, schools. or 
other charitable organizations; 


S. 149(1)(0.2)(i) 


Related Provisions: 94.1(1)exempt taxpayer”’(a) — Exclusion from 
foreign investment entity accrual rules; 181.1(3)(c) —Exemption from 
Part I.3 tax; 227(14) — Exemption from tax under other Parts. 


(n) housing companies —a_limited-dividend 
housing company (within the meaning of that expres- 
sion as defined in section 2 of the National Housing 
Act), all or substantially all of the business of which is 
the construction, holding or management of low-rental 
housing projects; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149.1(1) — Definitions — “‘non- 
qualified investment”; 181.1(3)(c)—— Exemption from Part [3 tax; 
227(14) — Exemption from tax under other Parts. 


Limited-dividend housing company: National Housing Act, R.S.C. 
1985, c. N-11, s. 2 provides: 


“limited-dividend housing company” means a company incorpo- 
rated to construct, hold and manage a low-rental housing project, 
the dividends payable by which are limited by the terms of its char- 
ter or instrument of incorporation to five per cent per annum or less; 


(0) pension trusts — a trust governed by a regis- 

tered pension plan; 

Proposed pation — Tax on Pension 
inds | ing Ir ome Trusts 


F dget, Noti e ot Way: 7 
eben infornenan March 23, 2004: See after 
es 


Related Provisions: 94(1)“exempt foreign trust’(a) — Foreign pension 
trust excluded from non-resident trust rules; 94.1(1)“exempt tax- 
payer’(a) — Exclusion from foreign investment entity accrual rules; 
138.1(7) — Where policyholder deemed to be trust, etc.; 205 — Applica- 
tion of Part XI to pension trust; 210.1(c) — Pension trust not subject to 
Part XII.2 tax; Canada-U.S. Tax Treaty:Art. XXJ:2 — Exemption from 
tax. 


(o.1) pension corporations — a corporation 


(1) incorporated and le Sa throughout the period 
either 


(A) solely for the administration of a registered 
pension plan, or 


(B) for the administration of a registered pen- 
sion plan and for no other purpose other than 
acting as trustee of, or administering, a trust 
governed by a retirement compensation ar- 
rangement, where the terms of the arrangement 
provide for benefits only in respect of individu- 
als who are provided with benefits under the 
registered pension plan, and 


(11) accepted by the Minister as a funding medium 
for the purpose of the registration of the pension 
plan; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 149(1)(q.1) — No tax on RCA 
trust; 181.1(3)(c) — Exemption from Part I.3 tax; 205 — Application of 
Part XI to pension corporation; 227(14) — Exemption from tax under 
other Parts; Canada-U.S. Tax Treaty:Art. XX1I:2 — Exemption from tax. 


History: Para. 149(1)(o.1) amended by 1998, c. 19, subsec, 178(2), appli- 
cable to 1994 et seg. Para. 149(1)(0.1) formerly read: 


(o.1) a corporation incorporated and operated throughout the period 
solely for the administration of a registered pension plan and ac- 
cepted by the Minister as a funding medium for the purposes of the 
registration of a pension plan; 


(0.2) idem — a corporation 


(i) incorporated before November 17, 1978 solely 
in connection with, or for the administration of, a 
registered pension plan, 
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(ii) that has at all times since the later of November 
16, 1978 and the date on which it was incorporated 


(A) limited its activities to 


(1) acquiring, holding, maintaining, improv- 
ing, leasing or managing capital property 
that is real property or an interest in real pro- 
perty owned by the corporation, another cor- 
poration described by this subparagraph and 
subparagraph (iv) or a registered pension 
plan, and 


(II) investing its funds in a partnership that 
limits its activities to acquiring, holding, 
maintaining, improving, leasing or manag- 
ing capital property that is real property or 
an interest in real property owned by the 
partnership, 


(B) made no investments other than in real pro- 
perty or an interest therein or investments that a 
pension plan is permitted to make under the 
Pension Benefits Standards Act, 1985 or a simi- 
lar law of a province, and 


(C) borrowed money solely for the purpose of 
earning income from real property or an interest 
therein, 


(11.1) that throughout the period 
(A) limited its activities to 


(1) acquiring Canadian resource properties 
by purchase or by incurring Canadian explo- 
ration expense or Canadian development ex- 
pense, or 


(J) holding, exploring, developing, main- 
taining, improving, managing, operating or 
disposing of its Canadian resource 
properties, 

(B) made no investments other than in 
(1) Canadian resource properties, 


(IJ) property to be used in connection with 
Canadian resource properties described in 
clause (A), 


(III) loans secured by Canadian resource 
properties for the purpose of carrying out 
any activity described in clause (A) with re- 
spect to Canadian resource properties, or 


(IV) investments that a pension fund or plan 
is permitted to make under the Pension Be- 
nefits Standards Act, 1985 or a similar law 
of a province, and 


(C) borrowed money solely for the purpose of 
earning income from Canadian resource proper- 
ties, or 


(iii) that made no investments other than invest- 
ments that a pension fund or plan was permitted to 
make under the Pension Benefits Standards Act, 
1985 or a similar law of a province, and 


(A) the assets of which were at least 98% cash 
and investments, 


(B) that had not issued debt obligations or ac- 
cepted deposits, and 

(C) that had derived at least 98% of its income 
for the period that is a taxation year of the cor- 
poration from, or from the disposition of, 
investments 


Income Tax Act, Part I 


if, at all times since the later of November 16, 1978 
and the date on which it was incorporated, 


(iv) all of the shares, and rights to acquire shares, 
of the capital stock of the corporation are owned by 


(A) one or more registered pension plans, 


(B) one or more trusts all the beneficiaries of 
which are registered pension plans, 


(C) one or more related segregated fund trusts 
(within the meaning assigned by paragraph 
138.1(1)(a)) all the beneficiaries of which are 
registered pension plans, or 


(D) one or more prescribed persons, or 


(v) in the case of a corporation without share capi- 
tal, all the property of the corporation has been 
held exclusively for the benefit of one or more reg- 
istered pension plans, 


and for the purposes of subparagraph (iv), where a 
corporation has been formed as a result of the merger 
of two or more other corporations, it shall be deemed 
to be the same corporation as, and a continuation of, 
each such other corporation and the shares of the 
merged corporations shall be deemed to have been al- 
tered, in form only, by virtue of the merger and to 
have continued in existence in the form of shares of 
the corporation formed as a result of the merger; 


Proposed Addition — Tax on Pension 
Funds Holding Income Trusts — 


Federal budget, Notice of Ways and Means Motion and 
Supplementary ior Aton, March 23, 2004; See after 
20) 2. 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 181.1(3)(c) — Exemption from 
Part 1.3 tax; 205 — Application of Part XI; 206(2.1) — Exemption from 
Part XI tax when proportional holdings election made; 212(14)(c)~i) — 
Certificate of exemption; 227(14) — Exemption from tax under other 
Parts; 248(4) — Interest in real property; 253.1 — Limited partner not 
considered to carry on business of partnership; 259(5)“qualified corpora- 
tion” — proportional holdings in trust property. 
History: Cl. 149(1)(0.2)(ii)(A) amended by 2001, c. 17, subsee. 145(5), 
applicable to taxation years that end after 2000. The clause formerly read: 
(A) limited its activities to acquiring, holding, maintaining, improv- 
ing, leasing or managing capital property that is real property or an 
interest therein owned by the corporation, another: corporation de- 
scribed by this subparagraph and subparagraph (iv) or a registered 
pension plan, 


Regulations: 4802 (prescribed persons). 


.T. Technical News: No. 
realty corporations). 


(0.3) prescribed small business investment 
corporations — a corporation that is prescribed to 
be a small business investment corporation; 

Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 


foreign investment entity accrual rules; 181.1(3)(c) — Exemption from 
Part I.3 tax; 227(14) — Exemption from tax under other Parts. 


Regulations: 5101. 


(0.4) master trusts — a trust that is prescribed to be 
a master trust and that elects to be such a trust under 
this paragraph in its return of income for its first taxa- 
tion year ending in the period; 
Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from 
foreign investment entity accrual rules; 127.55(f)(ii1) — Trust not subject 
to minimum tax; 205 — Application of Part XI; 206(2.1) — Exemption 
from Part XI tax when proportional holdings election made; 210.1(c) — 
Exemption from Part XII.2 tax; 248(1)“disposition”(f)(vi) — Rollover 
from one trust to another; 253.1 — Limited partner not considered to carry 
on business of partnership; 259(1) — Election for proportional holdings in 
trust property; 259(3) — Qualified trusts. 


1 (permissible activities of pension fund 
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Regulations: 5001 (master trust). 


(p) trusts under profit sharing plan — a trust 
under an employees profit sharing plan to the extent 
provided by section 144; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules: 144(2) — No tax while trust gov- 


erned by plan; 210.1(c)— Trust not subject to Part XII.2 tax; 
212(14)(c)(i) — Certificate of exemption. 


(q) trusts under a registered supplementary 
unemployment benefit plan — a trust under a reg- 
istered supplementary unemployment benefit plan to 
the extent provided by section 145; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 145(2) — No tax while trust gov- 
erned by plan; 210.1(c)— Trust not subject to Part XII.2 tax; 
212(14)(c)(i) — Certificate of exemption. 


(q.1) RCA trusts — an RCA trust (within the mean- 
ing assigned by subsection 207.5(1)); 
Related Provisions: 149(1)(0.1)(i)(B) — No tax on corporation ad- 


ministering RCA trust; 207.7(1)—— Part XI.3 tax on RCA trust; 
210.1(c) — RCA trust not subject to Part XII.2 tax. 


(r) trusts under registered retirement savings 

plan — a trust under a registered retirement savings 

plan to the extent provided by section 146; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 138.1(7) — Where policyholder 
deemed to be trust, etc.; 146(4) — No tax while trust governed by plan; 
146(10) — Tax on beneficiary when RRSP acquires non-qualified invest- 
ment; 146(10.1)—Tax on income from non-qualified investments; 
207.1(1) — Tax on holding non-qualified investment; 210.1(c) — RRSP 
not subject to Part XII.2 tax; 212(14)(c)G@) — Certificate of exemption. 


Interpretation Bulletins: [T-415R2: of RRSPs 
(archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


(s) trusts under deferred profit sharing plan — 

a trust under a deferred profit sharing plan to the ex- 

tent provided by section 147; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 147(7) — No tax while trust gov- 
erned by plan; 198 — Tax on acquisition of non-qualified investment or 
use of assets as security; 207.1(2) — Tax on holding non-qualified invest- 
ment; 210.1(c) —DPSP not subject to Part XII.2 tax; 212(14)(c)(i) — 
Certificate of exemption. 


(s.1) trust governed by eligible funeral arrange- 
ment —a trust governed by an eligible funeral 
arrangement; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 148.1(2) — No tax on income ac- 
cruing in funeral arrangement or on provision of funeral or cemetary 
services. 
History: Para. 149(1)(s.1) added by 1995, c. 21, s. 63, applicable to 1993 
et seq. 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(s.2) cemetery care trust — a cemetery care trust; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules. 


History: Para. 149(1)(s.2) added by 1998, c. 19, subsec. 178(3), applica- 
ble to 1993 et seq. 


Deregistration 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(t) farmers’ and fishermen’s insurer — an in- 
surer that, throughout the period, is not engaged in any 
business other than insurance if, in the opinion of the 
Minister, on the advice of the Superintendent of Fi- 
nancial Institutions or of the superintendent of insur- 
ance of the province under the laws of which the in- 
surer is incorporated, not less than 20% of the total of 
the gross premium income (net of reinsurance ceded) 
earned in the period by the insurer and, where the in- 


S. 149(1)(v) 


surer is not a prescribed insurer, by all other insurers 
that 


(1) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(111) where the insurer is a mutual corporation, are 
part of a group that controls, directly or indirectly 
in any manner whatever, or are controlled, directly 
or indirectly in any manner whatever by, the 
insurer, 


is in respect of insurance of property used in farming 
or fishing or residences of farmers or fishermen; 


_ Proposed Amendment — Amalgamation of 
Farmers’ and Fishermen’s Insurers 


Letter from Dept. of Finance, February 21, 2000: Sce 
under 89(1)“taxable Canadian corporation” (b). 


Related Provisions: 89(1)‘‘taxable Canadian corporation’(b) — Insurer 
is taxable Canadian corporation and thus amalgamation rules can apply; 
138 —Insurance corporations; 149(4.1)— Extent of exemption; 
149(4.2) — Application of subsection (1); 149(4.3) — Computation of 
taxable income of insurer; 181.1(3)(c) — Exemption from Part I.3 tax; 
212(14)(c)G) — Certificate of exemption; 227(14) — Exemption from tax 
under other Parts; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Para. 149(1)(t) amended by 1997, c. 25, subsec. 47(1), applica- 
ble to 1996 et seg. Para. (t) formerly read: 


(t) an insurer who, during the period, was not engaged in any busi- 
ness other than insurance if, in the opinion of the Minister, on the 
advice of the Superintendent of Financial Institutions or of the su- 
perintendent of insurance of the province under the laws of which 
the insurer is incorporated, not less than 25% of the total of the 
gross premium income (net of reinsurance ceded) earned in the pe- 
riod by the insurer and, where the insurer is not a prescribed insurer, 
of all other insurers that 


(i) were specified shareholders of the insurer, 
(ii) were related to the insurer, or 


(1i1) where the insurer is a mutual corporation, were part of a 
group that controlled, directly or indirectly in any manner 
whatever, or were controlled, directly or indirectly in any man- 
ner whatever, by the insurer, 


was in respect of the insurance of farm property, property used in 
fishing or residences of farmers or fishermen; 


Para. 149(1)(t) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
122(1), applicable to 1989 et seq. Para. (t) formerly read: 


(t) an insurer, who was engaged during the period in no business 
other than insurance, if, in the opinion of the Minister, on the advice 
of the Superintendent of Financial Institutions or of the superinten- 
dent of insurance of the province under the laws of which the in- 
surer is incorporated not less than 25% of the gross premium in- 
come (net of reinsurance ceded) of the insurer and all other insurers 
that were specified shareholders of the insurer or were related to the 
insurer or, where the insurer is a mutual corporation, all other insur- 
ers that were part of a group that controlled or were controlled by 
the insurer for the period was in respect of the insurance of farm 
property, property used in fishing or residences of farmers or 
fishermen; 


Regulations: 4802(2) (prescribed insurers). 


(u) registered education savings plans —a 
trust governed by a registered education savings plan 
to the extent provided by section 146.1; 

Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 


foreign investment entity accrual rules; 146.1(5)— Trust not taxable; 
212(14)(c)(i) — Certificate of exemption. 


(v) amateur athlete trust— an amateur athlete 
trust; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 143.1 — Rules for amateur ath- 
letic trusts; 210.1(c) — Amateur athlete trust not subject to Part XIL.2 tax; 
210.2(1.1) — Tax payable by amateur athlete trust. 
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History: Para. 149(1)(v) added by 1994, c..7, Sch. VILL (1993, c. 24), 
subsec. 88(1), applicable to 1988 ef seq. 


(w) trusts to provide compensation — a trust es- 
tablished as required under a law of Canada or of a 
province in order to provide funds out of which to 
compensate persons for claims against an owner of a 
business identified in the relevant law where that 
owner is unwilling or unable to compensate a cus- 
tomer or client, if no part of the property of the trust, 
after payment of its proper trust expenses, is available 
to any person other than as a consequence of that per- 
son being a customer or client of a business so 
identified; 

Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 


foreign investment entity accrual rules; 210.1(c)-— Trust not subject to 
Part XII.2 tax; 212(14)(c)G) — Certificate of exemption. 


(x) registered retirement income funds —a 

trust governed by a registered retirement income fund 

to the extent provided by section 146.3; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity. accrual rules; 146.3(3) — No tax while trust 
governed by fund; 146.3(7) — Tax on beneficiary when RRIF acquires 
non-qualified investment; 146.3(9) — Tax on income from non-qualified 
investments; 207.1(4)— Tax on holding non-qualified investments; 
210.1(c) — RRIF not subject to Part XII.2 tax; 212(14)(c)(G) — Certificate 
of exemption. 


(y) trusts to provide vacation pay — a trust es- 
tablished pursuant to the terms of a collective agree- 
ment between an employer or an association of em- 
ployers and employees or their labour organization for 
the sole purpose of providing for the payment of vaca- 
tion or holiday pay, if no part of the property of the 
trust, after payment of its reasonable expenses, is 


(i) available at any time after 1980, or 
(11) paid after December 11, 1979 


to any person (other than a person described in para- 
graph (k)) otherwise than as a consequence of that per- 
son being an employee or an heir or legal. representa- 
tive thereof; or 
Related Provisions: 16(2) — Obligation issued at discount; 94.1(1)‘ex- 
empt taxpayer’(a) — Exclusion from. foreign investment, entity accrual 
rules; 210.1(c) — Trust not subject to Part XII.2 tax; 212(14)(c)(i) — Cer- 
tificate of exemption. 


Interpretation Bulletins: IT-389R: Vacation pay trusts established 
under collective agreements. 


(z) qualifying environmental trust — a qualifying 
environmental trust. 


Related Provisions: 12(1)(z.1), 
211.6 — Part XIIL.4 tax on trust. 


History: Para. 149(1)(z) amended by 1998, c. 19, s. 41, applicable to 
1997 et seq. Para. 149(1)(z) formerly read: 


(z) mining reclamation trust — a mining reclamation trust. 
Para. 149(1)(z) added by 1995, c. 3, s. 45, applicable to 1994 et seq. 


Interpretation Bulletins [Subsec. 149(1)]: IT-465R: Non- resident 
beneficiaries of trusts. 


107.311) — Tax on_ beneficiary; 


(1.1) Exception — Where at a particular time 


(a) a corporation, commission or association (in. this 
subsection referred to as “the entity”) would, but for 
this subsection, be described in any of paragraphs 
(1)(d) to (d.6), 


(b) one or more other persons (other than Her Majesty 
in right of Canada or a province, a municipality in 
Canada or a person which, at the particular time, is a 
person described in any of subparagraphs (1)(d) to 
(d.6)) have at the particular time. one or more rights in 
equity or otherwise, either immediately or in the future 


Income Tax Act, Part I 


and either absolutely or contingently to, or to:acquire, 
shares or capital of the entity, and 


(c) the exercise of the rights referred to in paragraph 
(b) would result in the entity not being a person de- 
scribed in any of paragraphs (1)(d.1) to (d:6) at the 
particular time, 


the entity is deemed not to be, at the particular time, a 
person described in any of paragraphs (1)(d) to (d.6). 
History: Subsec. 149(1.1) amended by.2001, c. 17, subsec..145(6), appli- 
cable to taxation years and fiscal periods that begin after 1998 except that, 
where a corporation, commission or association so elects in writing and 
files the election with the Minister of National Revenue on or before De- 
cember 31, 2001 (six months after the end of the month of Royal Assent); 
the reference to “at a particular time” in the subsec. shall be read as a 
reference to “at any time after November 1999”. Subsec. 149(1.1) for- 
merly read: 
(1.1) Paragraphs (1)(d) to (d.6) do not apply to a corporation, com- 
mission or association during a.period in which a:person other. than 
Her Majesty in right of Canada or a province or a municipality in 
Canada had a right under a contract, in equity or otherwise, either 
immediately or in the future and either absolutely or contingently to, 
or to acquire, shares or capital of the corporation, commission or 
association. 


Subsec: 149(1.1) added by 1998, c. 19, subsec. 178(4), sf sc to taxa- 
tion years and fiscal periods that begin after 1998. 


Forms [subsec. 149(1.1)]: RC4107E, Registered charities: education, 
advocacy and political activities (draft) [guide]. 


(1.11) Election [to remain taxable — 1999 transi- 
tion] — Subsection (1) does not apply in respect of a per- 
son’s taxable income for a particular taxation year that 
begins after 1998 where 


(a) paragraph (1)(d) did not apply in respect of the per- 
son’s taxable income for the person’s last taxation 
year that began before 1999; 


(b) paragraph (1)(d.2), (d.3) or (d.4) would, but for 
this subsection, have applied in respect of the person’s 
taxable income for the person’s first taxation year that 
began after 1998; 


(c) there has been no change in the direct or, indirect 
control of the person during the period that 


(i) began at the beginning of the person’s first taxa- 
tion year that began after 1998, and 


(ii) ends at the end of the particular year; 


(d) the person elects in writing before: 2002 gph this 
subsection apply; and 


(e) the person has not notified the Minister in writing 

before the particular year that the election has been 

revoked. bea 
History: Subsec. 149(1.11) added by 2001, c. 17, subsec. 145(6), applica- 
ble to taxation years and fiscal periods that begin after 1998 except that an 
election referred to in the subsec., as amended, filed with the Minister. of 
National Revenue on or before December 31, 2001 (six months after the 
end of the month of Royal Assent), is deemed to have been filed in accor- 
dance with the subsection. 


(1.2) Income test [for municipal corporation] — 
For the purposes of paragraphs (1)(d.5) and (d.6), income 
of a corporation, commission or association from activi- 
ties carried on outside the geographical boundaries of a 
municipality does not include income from activities car- 
ried on 


(a) under an agreement in writing between 
(i) the corporation, commission or association, and 


(11) a person who is Her Majesty in right of Canada 
or a province or a municipality or corporation to 
which any of paragraphs (1)(d) to (d.6) applies and 
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that is controlled by Her Majesty in right of Can- 
ada or a province or by a municipality in Canada 


within the geographical boundaries of, 


(iii) where the person is Her Majesty in right of 
Canada or a corporation controlled by Her Majesty 
in right of Canada, Canada, 


(iv) where the person is Her Majesty in right of a 
province or a corporation controlled by Her Maj- 
esty in right of a province, the province, and 


(v) where the person is a municipality in Canada or 
a corporation controlled by a municipality in Can- 
ada, the municipality; or 


Spee setae ere — shen 2)b before Aol a 


For ‘the. purposes of. | 
come of a corporation 
activities carried on o ipl 
of a municipality or of a rnc pel or Sat 
not include i income from Ps carried 0 0 


a Gi) a person Reh : ‘Her Mates 
ada or of a province, a municipalit 
or public body or a corporation t 
paragraphs (1)(d) to (d. 6) applies and th 
trolled by Her Majesty in right of Canadz 
province, by. a municipality in Canada or by a 
municipal or public body in Canada _ 


- ‘within the geoamoluce boundaries of, 


province or a | Corporation: ContiGlleal I by Her Maj ie 
_esty in right of a province, the province, 


_(v) where the person is a Ge te in a 


C Canada, the municipality, and 


(vi) where the person is a m ic 
body performing a function of gc rmment in 
Canada or a corporation controlled by such a_ 
body, the area described in yubsonsicn: his al in re-. 
spect of the person; or. 
ticusen The February 27. 2004 draft legislation, subsec. 87(3), 
will amend the portion of subsec. 149(1.2) before para. (b) to read as_ 
above, applicable to taxation years that begin after May 8, 2000. 
Notwithstanding subsec. 152(4) to (5), any assessment of a cexpayer’ s 
tax payable under the Act for any taxation year that began before Febru- 
ary 27, 2004 shall be made that is necessary to give effect to the 
amendment. 


Technical Notes: Subsection 149(1.2) excludes, for the pur- 
poses of paragraphs 149(1)(d.5) and (d.6) certain income from 
the determination of where an entity to which either of those 
paragraphs applies derives its income. As a consequence of the 
amendment to paragraph 149(1)(d.5), a written agreement in 
subsection 149(1.2) is expanded to include reference to a muni- 
cipal or public body. | 


In addition, subparagraph 149(1 .2)(a)(v1) is adel to clarify 
that the geographical boundary of a municipal or public body 
performing a function of government in Canada is defined to 
be the area described in new subsection (11). 


(b) in a province as 
(i) a producer of electrical energy or natural gas, or 


S. 149(1.3)(b)(i) 


(ii) a distributor of electrical energy, heat, natural 
gas or water, 


where the activities are regulated under the laws of the 
province. 
Related Provisions: 149(1.3) — Determination’ of capital ownership; 


149(11) — Geographical boundaries of body performing function of gov- 
ernment; 256(6), (6.1) — Meaning of “controlled”. 


History: Subsec. 149(1.2) amended by 2001, c: 17, subsec. 145(7), appli- 
cable to taxation years and fiscal periods that begin after 1998. The sub- 
sec. formerly read: 


(1.2) For the purposes of paragraphs (1)(d.5) and (d.6), income of a 
corporation, commission or association from activities carried on 
outside the geographical boundaries of a municipality does not in- 
clude income from activities carried on under an agreement in writ- 
ing between 


(a) the corporation, commission or association, and 


(b) a person who is Her Majesty in right of Canada or a prov- 
ince or a municipality or corporation to which any of 
paragraphs (1)(d) to (d.6) applies and that is controlled by Her 
Majesty in right of Canada or a province or by a municipality in 
Canada 


within the geographical boundaries of, 


(c) where the person is Her Majesty in right of Canada or a 
corporation controlled by Her Majesty in right of Canada, 
Canada, 


(d) where the person is Her Majesty in right of a province or a 
corporation controlled by Her Majesty in right of a province, 
the province, and 


(€) where the person is a municipality in Canada or a corpora- 
tion controlled by a municipality in Canada, the municipality. 


Subsec. 149(1.2) added by 1998, c. 19, subsec. 178(4), applicable to taxa- 
tion years and fiscal periods that begin after 1998. 


(1.3) Capital ownership [by municipality] — For the 
purposes of paragraph (1)(d.5) and subsection (1.2), 90% 
of the capital of a corporation that has issued share capital 
is owned by one or more municipalities only when the 
municipalities own shares of the capital stock of the cor- 
poration that give the municipalities 90% or more of the 
votes that could be cast under all circumstances at an an- 
nual p HICH of shareholders of the corporation. 


_ Proposed Amendirr leet 1401S) | 
ntrol [by municipality 


a. y Votes’ or de fact 
or government] - (D@) to (d.6) do not 
apply in respect of a able income for a pe- 
riod in a taxation year ie at any time during the period 


(a) the person is a corporation shares of which are 
owned by one or more other persons that, in total, 
_ give them more than 10% of the votes that could be 
cast at a meeting of shareholders of the corporation, 
_ other than shares that are e owned es one or more ae 
| each of which i is : 2 


_ | Her Majesty _ ‘in 
province, 
Gia municipality i in ae de, 
~ (iii) a municipal or public body performing a 
function of government in Canada, or 
(iv) a commission, an association or a corpora- 
tion, to which any of paragraphs (1)(d) to Ne 6) 
apply; or 
(b) the person is, or mould be if the person’ were a 
corporation, controlled, directly or indirectly in any 
manner whatever, by a person, or by a group of per- 
sons that includes a person, who is not 


(@) Her Majesty in right of Canada or of a 
province, 


rie of Canada or of a 


1343 


S. 149(1.3)(b) (ii) 


(ii) a municipality in Canada, — 
(iii) a municipal or public body aes a 
function of government in Canada, or 


(iv) a corporation, a commission or an associa- 

tion, to which any of paragians (1)(d) to (d. 6): 

apply. 
Application: The February 27, 2004 draft legislation, subsec. 87(4), 
will amend subsec. 149(1.3) to read as above, applicable to taxation © 
years that begin after May 8, 2000 except that for those taxation years 
that began before December he 2002, the subsec. is to be — as 
follows: 


(1.3) For the purposes of saiogenh ane 5) and subsotton. a 2), 
90% of the capital of a corporation that has issued share capital i is 
owned by one or more entities, each of which is a municipality or _ 

a municipal or public body, only if the entities own shares of the _ 
capital stock of the corporation that give the entities 90% or more _ 
of the votes that could be cast under all circumstances at an an- S 
nual meeting of shareholders of the corpora on. 


Notwithstanding subsec. 152(4) to (3), any assessment of a taxpayer’ s 

tax payable under the Act for any taxation year that began efore Febru- . 
ary 27, 2004 shall be made that is ees to give effect to the : 
ee a he 


is considered to be owned in one or more Dao only : 
if the municipalities are entitled to at least 90% of 
associated with the shares of the corporation. | 


As a consequence of the amendment to paragrap h 
subsection 193) amended applicable to ti 


Canada. 


In addition, subsection 9c. i is seiebed a app 
tion years that beets after December 20, 2002, t 


year if at any time Le the Cee the coporto 
aus that are owned a one or more Dosey. uy than ee! 


the votes could ~ cast at a meeting of the ae ee : by 
person or persons other than 


* Her Majesty in right of Canada ¢ or 1 of province, 


* a municipality in Canada, — 


ea municipal or public body performing a function of gov- 
ernment in Canada, cr _ 


* a commission, an association or a corporation, to 0 which bany 
of paragraphs 149(1)(d) to (4.6). apply. _ 
Second, under new paragraph 149(1.3)(b), a pend. As not eX- 
empt because of any of paragraphs 149(1)(d) to (d. 6) co tax 
in the period the person is, or would be if the person were a . 
corporation, controlled, directly or indirectly in any manner 
whatever, by a person (or by a group of perpons that includes a 
person) other than: _ 


¢ Her Majesty in right of Canada or ok a province, : 
* a municipality in Canada, 


°a municipal or public body oe: a Mncton o gov- 
ernment in Canada, or 


* a commission, an association or a corporation, to which any 
of paragraphs 149(1)(d) to (d.6) apply. 
For further details about the expression “controlled, directly or 
indirectly in any manner whatever”, reference should be made 
to subsections 256(5.1) and (6) of the Act. In general, the ex- 
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pression refers to a controller, who has any direct or indirect 
influence that, if exercised, would result in control in fact of 
the person. 


Related Provisions: 256(5.1), (6) — Meaning of “controlled, directly 
or indirectly”. 


History: Subsec. 149(1.3) added by 1998, c. 19, subsec. 178(4), applica- 
ble to taxation years and fiscal periods that begin after 1998. 


(2) Determination of income — For the purposes of 
paragraphs (1)(e), (i), (j) and (1), in computing the part, if 
any, of any income that was payable to or otherwise 
available for the personal benefit of any person or the to- 
tal of any amounts that is not less than a percentage speci- 
fied in any of those paragraphs of any income for a pe- 
riod, the amount of such income shall be deemed to be the 
amount thereof determined on the assumption that the 
amount of any taxable capital gain or allowable capital 
loss is nil. 


History: Subsec. 149(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 

subsec. 88(2), applicable to 1992 et seg. Subsec. (2) formerly read: 
(2) Income not to include taxable capital gains — For the pur- 
poses of paragraphs (1)(e), (4), (j) and (1), in computing the part, if 
any, of any income that was payable to or otherwise available for 
the personal benefit of any person or the total of any amounts that is 
not less than a percentage specified in any of those paragraphs of 
any income for a period, the amount of that income shall be deemed 
to be the amount thereof otherwise determined less the amount of 
any taxable capital gains included therein. 


interpretation Bulletins: IT-409: Winding-up of a non-profit organiza- 
tion (archived); IT-496R: Non-profit organizations. 


(3) Application of subsec. (1) — Subsection (1) does 
not apply in respect of the taxable income of a benevolent 
or fraternal society or order from carrying on a life insur- 
ance business or, for greater certainty, from the sale of 
property used by it in the year in, or held by it in the year 
in the course of, carrying on a life insurance business. 


Related Provisions: 16(2) — Obligation issued at discount; 149(4) — 
Computation of taxable income; 212(14)(c)(@) — Certificate of exemption. 


Selected Cases [subsec. 149(3)]: Actra Fraternal Benefit Society v. 
R., [1997] 3 C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671 (TCC) (Alloca- 
tion of assets to a particular fund was rebuttable presumption only). 


(4) Idem — For the purposes of subsection (3), the taxa- 
ble income of a benevolent or fraternal benefit society or 
order from carrying on a life insurance business shall be 
computed on the assumption that it had no income or loss 
from any other sources. 


(4.1) Income exempt under 149(1)(t) — Subject to 
subsection (4.2), subsection (1) applies to an insurer de- 
scribed in paragraph (1)(t) only in respect of the part of its 
taxable income for a taxation year determined by the 
formula 


(A x Bx C) 
D 
where 
A 1s its taxable income for the year; 
B is 
(a) 'h, where less than 25% of the total of the gross 
premium income (net of reinsurance ceded) earned 
in the year by it and, where it is not a prescribed 


insurer for the purpose of paragraph (1)(t), by all 
other insurers that 


(1) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(ii1) where the insurer is a mutual corporation, 
are part of a group that controls,sdirectly or in- 
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directly in any manner whatever, or are con- 
trolled, directly or indirectly in any manner 
whatever by, the insurer, 


is in respect of insurance of property used in farm- 
ing or fishing or residences of farmers or fisher- 
men; and 


(b) 1 in any other case; 


C is the part of the gross premium income (net of rein- 
surance ceded) earned by it in the year that, in the 
opinion of the Minister, on the advice of the Superin- 
tendent of Financial Institutions or of the superinten- 
dent of insurance of the province under the laws of 
which it is incorporated, is in respect of insurance of 
property used in farming or fishing or residences of 
farmers or fishermen; and 


D is the gross premium income (net of reinsurance 
ceded) earned by it in the year. 


Related Provisions: 149(4.2) — Application of subsection (1): compu- 
tation of taxable income of insurer; 256(5.1), (6.2) — Controlled directly 
or indirectly. 

History: Subsec. 149(4.1) amended by 1997, c. 25, subsec. 47(2), appli- 
cable to 1996 et seg. Subsec. (4.1) formerly read: 


(4.1) Idem — Subject to subsection (4.2), subsection (1) applies in 
respect of an insurer described in paragraph (1)(t) only in respect of 
that proportion of the insurer’s taxable income for a taxation year 
that 


(a) the part of the gross premium income (net of reinsurance 
ceded) earned in the year by the insurer that, in the opinion of 
the Minister, on the advice of the Superintendent of Financial 
Institutions or of the superintendent of insurance of the prov- 
ince under the laws of which the insurer is incorporated, was in 
respect of insurance of farm property, property used in fishing 
or residences of farmers or fishermen 


is of 
(b) the gross premium income (net of reinsurance ceded) earned 
in the year by the insurer. 


Subsec. 149(4.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
122(2), applicable to 1989 et seg. Subsec. (4.1) formerly read: 


(4.1) Subject. to subsection (4.2), subsection (1) shall apply in re- 
spect of an insurer described in paragraph (1)(t) only in respect of 
that proportion of the insurer’s taxable income for a taxation year 
that 
(a) the insurer’s gross premium income (net of reinsurance 
ceded) for the year that in the opinion of the Minister, on the 
advice of the Superintendent of Financial Institutions or of the 
superintendent of insurance of the province under the laws of 
which the insurer is incorporated, was in respect of the insur- 
ance of farm property, property used in fishing or residences of 
farmers or fishermen 
is of 
(b) its gross premium income (net of reinsurance ceded) for the 
year 
and, in computing the taxable income of the insurer for the taxation 
year, the insurer shall be deemed to have claimed or deducted in 
each of the taxation years preceding the year the greater of such 
amount as it claimed or deducted or such amount as it may have 
been entitled to claim or deduct under paragraphs 20(1)(a), 20(7)(c) 
and 138(3)(a) and section 140 to the extent that that amount does 
not exceed its taxable income otherwise determined for the preced- 
ing taxation year. 


(4.2) Idem — Subsection (4.1) does not apply to an in- 
surer described in paragraph (1)(t) in respect of the taxa- 
ble income of the insurer for a taxation year where more 
than 90% of the total of the gross premium income (net of 
reinsurance ceded) earned in the year by the insurer and, 
where the insurer is not a prescribed insurer, all other in- 
surers that 


(a) are specified shareholders of the insurer, 
(b) are related to the insurer, or 


S. 149(5)(b) 


(c) where the insurer is a mutual corporation, are part 
of a group that controls, directly or indirectly in any 
manner whatever, or are controlled, directly or indi- 
rectly in any manner whatever, by the insurer, 


is in respect of insurance of property used in farming or 
fishing or residences of farmers or fishermen. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


History: The closing words of subsec. 149(4.2) amended by 1997, c. 25, 
subsec. 47(3), applicable to 1996 et seg. The closing words formerly read: 


is in respect of insurance of farm property, property used in fishing 
or residences of farmers or fishermen. 


Subsec. 149(4.2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
122(2), applicable to 1989 et seq. Subsec. (4.2) formerly read: 


(4.2) Subsection (4.1) shall not apply in respect of an insurer de- 
scribed in paragraph (1)(t) in respect of the taxable income of the 
insurer for a taxation year where more than 90% of the gross pre- 
mium income (net of reinsurance ceded) of the insurer and all other 
insurers that were specified shareholders of the insurer or were re- 
lated to the insurer or, where the insurer is a mutual corporation, all 
other insurers that were part of a group that controlled or were con- 
trolled by the insurer for the year was in respect.of the insurance of 
farm property, property used in fishing or residences of farmers or 
fishermen. 


(4.3) Computation of taxable income of insurer — 
For the purposes of this Part, in computing the taxable 
income of an insurer for a particular taxation year, the in- 
surer shall be deemed to have deducted under paragraphs 
20(1)(a), 20(7)(c) and 138(3)(a) and section 140 in each 
taxation year preceding the particular year and in respect 
of which paragraph (1)(t) applied to the insurer, the 
greater of 


(a) the amount it claimed or deducted under those pro- 
visions for that preceding year, and 


(b) the greatest amount that could have been claimed 
or deducted under those provisions to the extent that 
the total thereof does not exceed the amount that 
would be its taxable income for that preceding year if 
no amount had been claimed or deducted under those 
provisions. 

History: Subsec. 149(4.3) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 


sec. 122(2), applicable to 1989 et seg., except that in its application to the 
1989 and 1990 taxation years the subsec. shall be read as follows: 


(4.3) In computing the taxable income of an insurer described in 
paragraph (1)(t) for a taxation year in respect of which subsection 
(1) applies to the insurer, the insurer shall be deemed to have 
claimed or deducted in each of its taxation years preceding the year 
the greater of such amount as it claimed or deducted and such 
amount as it was entitled to claim or deduct under paragraphs 
20(1)(a), 20(7)(c) and 138(3)(a) and section 140 to the extent that 
that amount does not exceed its taxable income otherwise deter- 
mined for the preceding taxation year. 


(5) Exception re investment income of certain 
clubs — Notwithstanding subsections (1) and (2), where 
a club, society or association was for any period, a club, 
society or association described in paragraph (1)(1) the 
main purpose of which was to provide dining, recrea- 
tional or sporting facilities for its members (in this sub- 
section referred to as the “club’”’), an inter vivos trust shall 
be deemed to have been created on the later of the com- 
mencement of the period and the end of 1971 and to have 
continued in existence throughout the period, and, 
throughout that period, the following rules apply: 


(a) the property of the club shall be deemed to be the 
property of the trust; 


(b) where the club is a corporation, the corporation 
shall be deemed to be the trustee having control of the 
trust property; 
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(c) where the club is not a corporation, the officers of 
the club shall be deemed to be the trustees having con- 
trol of the trust property; 


(d) tax under this Part is payable by the trust on its 
taxable income for each taxation year; 


(e) the income and taxable income of the trust for each 
taxation year shall be computed on the assumption that 
it had no incomes or losses other than 


(1) incomes and losses from property, and 


(ii) taxable capital gains and allowable capital 
losses from dispositions of property, other than 
property used exclusively for and directly in the 
course of providing the dining, recreational or 
sporting facilities provided by it for its members; 


(f) in computing the taxable income of the trust for 
each taxation year 


(1) there may be deducted, in addition to any other 
deductions permitted by this Part, $2,000, and 


(ii) no deduction shall be made under section 112 
or 113; and 


(g) the provisions of subdivision k of Division B (ex- 
cept subsections 104(1) and (2)) do not apply in re- 
spect of the trust. 


Reiated Provisions:  16(2) — Obligation 
212(14)(c)Gi) — Certificate of exemption. 


Selected Cases [subsec. 149(5)]: Elm Ridge Country Club Inc. v. 
MNR, [1999] 3 C.T.C. 163 (FCA); leave to appeal to SCC refused (1999), 
246 N.R. 200 (note) (Interest income is income from: property of non- 
profit organization); Point Grey Golf & Country Club v. R., [2000] 2 
C.T.C. 312 (FCA) (Interest income was income from property). 


issued at discount; 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxa- 
tion of income from property; IT-406R2: Tax payable by an inter vivos 
trust; IT-409: Winding-up of a non-profit organization (archived); IT- 
496R: Non-profit organizations. 


Advance Tax Rulings: ATR-29: Amalgamation of social clubs. 


(6) Apportionment rule — Where it is necessary for 
the purpose of this section to ascertain the taxable income 
of a taxpayer for a period that is a part of a taxation year, 
the taxable income for the period shall be deemed to be 
the proportion of the taxable income for the taxation year 
that the number of days in the period is of the number of 
days in the taxation year. 

Related Provisions: 124(3) — Crown agents; 149(10) — Corporation 
becoming or ceasing to be exempt; 212(14)(c)(1) — Certificate of exemp- 
tion; 249.1(1)(b)(i) — Exempt individuals not subject to forced calendar 
year-end. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); 
IT-409: Winding-up of a non-profit organization (archived). 


(7) [Prescribed form for R&D corporation — ] 
Time for filing — A corporation the taxable income of 
which for a taxation year is exempt from tax under this 
Part because of paragraph (1)(j) shall file with the Min- 
ister a prescribed form containing prescribed information 
on or before its filing-due date for the year. 


Related Provisions: 149(7.1) — Penalty for late filing. 


History: Subsec. 149(7) added by 1996, c. 21, subsec. 37(4), applicable 
to taxation years that end after February 27, 1995, except that a form re- 
ferred to in subsec. 149(7) that is filed with the Minister of National Reve- 
nue on or before September 18, 1996 is deemed to have been filed on a 
timely basis. 


Forms: T661: Claim for SR&ED in Canada; T4088: Claiming scientific 
research and experimental development expenditures — guide to form 
T661. 


(7.1) Penalty for failure to file on time — Where a 


corporation fails to file the prescribed form as required by | 
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subsection (7) for a taxation year, it is liable to a penalty 
equal to the amount determined by the formula 


AXB 
where 
A is the greater of 
(a) $500, and 
(b) 2% of its taxable income for the year; and 
Bis the lesser of 
(a) 12, and 


(b) the number of months in whole or in Dat that 
are in the period that begins on the day on or 
before which the prescribed form is,required to be 
filed and ends on the day it 1s filed. 


History: Subsec. 149(7.1) added by 1996, c 21, subsec. 37(4), applicable 
to taxation years that end after February 27, 1995. ; 


(8) Interpretation of para. (1)(j) — For the purpose of 
paragraph (1)(j), 
(a) a corporation is controlled by another corporation 
if more than 50% of its issued share capital (having 
full voting rights under all circumstances) belongs to 


(i) the other corporation, or 


(ii) the other corporation and persons with whom 
the other corporation does not deal at arm’s length, 


but a corporation shall be deemed not to have acquired 
control of a corporation if it has not purchased (or oth- - 
erwise acquired for a consideration) any of the shares 
in the capital stock of that corporation; and 


(b) there shall be included in computing a corpora- 
tion’s income and in determining its gross revenue the 
amount of all gifts received by the corporation and all 
amounts contributed to the corporation to be used for 
scientific research and experimental development. 
Related Provisions: 212(14)(c)(i) — Certificate of exemption; 256(6), 
(6.1) — Extended meaning of “control”. 
History: Para. 149(8)(b) amended by 1996,'c 21, subsec. 37(5), applica- 
ble to taxation years that begin after June 1995. Para. (b) formerly read: 


(b) there shall be included in computing a corporation’ s income all 
gifts received by the corporation and all amounts contributed to the 
corporation to be used for scientific research and experimental 
development. 


Regulations: 2900(1) (definition of SR&ED, except where work per- 
formed pursuant to agreement in writing entered into before February 28, 
1995; but see also ITA 248(1)“scientific research and experimental 
development’). 


(9) Rules for determining gross revenue — In de- 
termining the gross revenue of a corporation for the pur- 
pose of determining whether it is described by paragraph 
(1)G) for a taxation year, 


(a) there may be deducted an amount not exceeding its 
gross revenue for the year computed without including 
or deducting any amount under this subsection; and 


(b) there shall be included any amount that has been 
deducted under this subsection for the preceding taxa- 
tion year. 
Related Provisions: 212(14)(c)(i) — Certificate — of 
248(1) — Definition of “gross revenue”. 


History: Subsec. 149(9) amended by. 1996, c 21, subsec. 37(6), applicable 
to taxation years that begin after June 1995. Subsec. (9) formerly read: 


exemption; 


(9) Rules —In computing the income of a corporation for the pur- 
pose of determining whether it is described by paragraph (1)(j) fora 
taxation year, 


(a) there may be deducted an amount not exceeding its income 
for the year computed without including or deducting any 
amount under this subsection; and E 
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(b) there shall be included any amount that has been deducted 
under this subsection for the immediately preceding taxation 
year. 


(10) Exempt corporations [becoming or ceasing 
to be exempt] — Where, at any time (in this subsection 
referred to as “that time’), a corporation becomes or 


- sections. 94.1 to 94.4. (For example, a corporation’ s “defer 
Cael amount” (a defined i in subsection 94.2(1)) in respect of 
any interest it holds in a foreign investment entity is deter- 
u reference | to taxation yeas, dat ONS 


ceases to be exempt from tax under this Part on its taxable (d) where, ihmmediately' ‘hele ‘teh esposilions time, 
income otherwise than by reason of paragraph (1)(t), the the corporation’s cumulative eligible capital in respect 


following rules apply: 


of a business exceeds the total of 


(a) the taxation year of the corporation that would oth- 
erwise have included that time is deemed to have en- 
ded immediately before that time, a new taxation year 
of the corporation is deemed to. have begun at that 
time and, for the purpose of determining the tax- 
payer’s fiscal period after that time, the taxpayer is 
deemed not to have established a fiscal period before 
that time; 


(a.1) for the purpose of computing the corporation’s 
income for its first taxation year ending after that time, 
the corporation shall. be deemed to have deducted 
under sections 20, 138 and 140 in computing its in- 
come for its taxation year ending immediately before 
that time, the greatest amount that could have been 
claimed or deducted for that year as a reserve under 
those sections; 


(b) the corporation is deemed to have disposed, at the 
time (in this subsection referred to as the “disposition 
time’) that is immediately before the time that is im- 
mediately before that time, of each property that was 
owned by it immediately before that time for an 
amount equal to its fair market value at that time and 
to have reacquired the property at that time at a cost 
equal to that fair market value; 


(c) for the purposes of applying sections 37, 65 to 
66.4, 66.7, 111 and 126, subsections 127(5) to (26) 
and section 127.3 to the corporation, the corporation is 
deemed to be a new corporation the first taxation year 
ony pia began at that time; and 


Proposed Amendment 14 


: (c) for the purposes. of applying sections. 37, ce to 
: subsections - 


66.4, 66.7, 94.1 to 94.4, 111 and 126, 
127(5) to (35) and section 127.3 to the corporation, © 
the corporation is deemed to be a new corporation © 
the first taxation Ce of which ae at that time; o 

~~ and | : 


(i) /4 of the fair market value of the eligible capital 
property in respect of the business, and 


(ii) the amount otherwise deducted under para- 
graph 20(1)(b) in computing the corporation’s in- 
come from the business for the taxation year that 
ended immediately before that time, 


the excess shall be deducted under paragraph 20(1)(b) 
in computing the corporation’s income from the busi- 
ness for the taxation year that ended immediately 
before that time. 


Related Provisions: 16(2), (3) — Obligation issued at discount; 54“‘su- 

perficial loss’(c), (g) — Superficial loss rule does not apply; 87(2.1)(b) — 
Losses of predecessor corporation; 89(1.2) — Capital dividend account of 
corporation ceasing to be tax-exempt; 100 — Disposition of an interest in 
a partnership; 124(3)— Crown agents; 149(6)— Apportionment rule; 
212(14) — Certificate of exemption; 216(1) — Alternative re rents and 
timber royalties; 219(2) — Exempt corporations; 227(14) -— Application 
of Parts Ill, [V and VI to certain public corporations. 


History: Paras. 149(10)(a), (b) to (d) amended by 1998, c. 19, subsecs. 
178(5), (6), applicable to a corporation that becomes or ceases to be ex- 
empt from tax on its taxable income under Part I of the Act after April 26, 
1995. Those paras. formerly read: 


(a) the taxation year of the corporation that would otherwise have 
included that time shall be deemed to have ended immediately 
before that time and a new taxation year of the corporation shall be 
deemed to have commenced at that time; 


(b) the corporation shall be deemed to have disposed, immediately 
before the time that is immediately before that time, of each pro- 
perty (other than, where, at that time, the corporation ceases to be 
exempt from tax under this Part on its taxable income, a Canadian 
resource property or a foreign resource property) that was owned by 
it immediately before that time for an amount equal to its fair mar- 
ket value at that time and to have reacquired the property at that 
time at a cost equal to that fair market value; 


(c) where paragraph (b) applies in respect of depreciable property of 

' the corporation and the capital cost thereof to the corporation imme- 
diately before the disposition exceeds the fair market value thereof 
at that time, for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a), 


gel atica: The October 30, 2003 Notes of, Wass and Aéans Motos : 
(NRTs and FIEs), s. 30, will amend para. 149(10)(c) to read as above, — 
applicable to each corporation that, after 2002, becomes or ceases to be 


exempt from tax on its taxable income under Part I of the Act. 


Technical Notes: Subsection 149(10) of the Act plies 

where, at a particular time, a corporation becomes or ceases to — 
be exempt from tax under Part I on its taxable income (other- — 
wise than by reason of the exemption for certain insurers in — 
paragraph 149(1)(t)). A new taxation year is considered to start — 
at the particular time and the corporation’s properties are 


deemed to have been disposed of at fair market value and reac- 
quired at the particular time for the same amount. 


Paragraph 149(10)(c) provides that the corporation is, for spec- 
ified purposes in the Act, treated as a new corporation. One of 
the specified purposes is with regard to the investment tax 
credit regime set out in subsections 127(5) to (26). 


Paragraph 149(10)(c) is amended so that it is also relevant in 
applying 
¢ additional rules for the investment tax credit that are set out 


in subsections 127(27) to (35) (this amendment is conse- 
quential on the earlier enactment of those subsections), and 


(1) the capital cost of the property to the corporation at that time 
shall be deemed to be the amount that was its capital cost 
thereof immediately before the disposition, and 


(ii) the excess shall be deemed to have been allowed to the cor- 

_ poration in respect of the property under regulations made 
under paragraph 20(1)(a) in computing its income for taxation 
years ending before that time; and 


(d) notwithstanding section 111, no amount is deductible in comput- 
ing the corporation’s taxable income for a taxation year ending after 
that time in respect of a non-capital loss, net capital loss, restricted 
farm loss, farm loss or limited partnership loss for a taxation year 
ending before that time to the extent that the loss could have been 
applied to reduce the corporation’s taxable income for taxation 
years ending before that time. 


Para. 149(10)(a.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
88(3), applicable to 1992 et seq. 

Interpretation Bulletins: IT-302R3: Losses of a corporation — the ef- 
fect that acquisitions. of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-409: Winding-up of a 
non-profit organization (archived). 


Charities Policies: CPS-017: Effective date of registration. 
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(11) [Repealed] 
Proposed Addition — 149(11) 


(11) Geographical boundaries — body 
performing government functions — For the pur- 
pose of this section, the geographical boundaries of a 
municipal or public body performing a function of gov- 
ernment are 


(a) the geographical boundaries that encompass ‘the 
area in respect of which an Act of Parliament or an 
agreement given effect by an Act of Parliament rec- 
ognizes or grants to the body a Bees to impose 
taxes; or 


(b) if paragraph (a) doa, not ioe the Seca 
boundaries within which that body has been author- 
ized by the laws of Canada or of a province to exer- 
cise that function. 


Application: The February 27, 2004 on lecdaton subeec, 8765), 
will add subsec. 149(11), = to taxation as that mn Meet after 
May 8, 2000. SS 


Notwithstanding subsec. 152(4) to ©. any assessment of a lappaver Ss 
tax payable under the Act for any taxation year that began before Febru- _ 
ary 27, 2004 shall be made that is necessary to give effect to ibe 
amendment. 


Technical Notes: Subsection 149(11) { is added to define. tor 
the purposes of section 149, the geographical boundaries of a 
municipal or public body performing a function of government — 
in Canada. Those boundaries are defined as encompassing the 
area in respect of which an Act of Parliament or an agreement 
given effect by an Act of Parliament recognizes or grants to the 
body a power to impose taxes; or if there has been no such 
recognition or grant, the area within which the body has been 


authorized by the laws of Canada or of a provinee to exercise 


that function. 


For example, if a particular Si governs First Nation meets 
the definition of “a public body performing a function of goy- 
ernment in Canada,” it is intended that the relevant geographic 
boundary would delineate the area where the self-government 
agreement, or the statute enacting self-government powers, 
provides the First Nation authority to impose direct taxes. As a 
second example, if a particular Indian Band meets the defini- 
tion of “a public body performing a function of government in 
Canada,” it is intended that the geographic boundary of the In- 
dian Band be the band’s reserves as defined in the Indian Act. 
Similarly, if a particular school board meets the definition of “a 
municipal or public body performing a function of government 
in Canada” it is intended that the geographic boundary of the © 
school board be the area of jurisdiction of the poard as defined 
by provincial legislation or regulation. 


History: Subsec. 149(11) repealed by 1998, c. 19, subsec. 178(7), in force 
on June 18, 1998. Subsec. 149(11) formerly read: 
(11) Exception — Subsection (10) does not apply to a corporation 
that ceases to be exempt from tax under this Part after November 
12, 1981 by reason of control of the corporation being acquired by a 
person or persons pursuant to an agreement in writing entered into 
on or before that date. 


(12) Information returns — Every person who, be- 
cause of paragraph (1)(e) or (1), is exempt from tax under 
this Part on all or part of the person’s taxable income 
shall, within 6 months after the end of each fiscal period 
of the person and without notice or demand therefor, file 
with the Minister an information return for the period in 
prescribed form and containing prescribed information, if 


(a) the total of all amounts each of which is a taxable 
dividend or an amount received or receivable by the 
person as, on account of, in lieu of or in satisfaction 
of, interest, rentals or royalties in the period exceeds 
$10,000; 


Income Tax Act, Part I 


(b) at the end of the person’s preceding fiscal period 
the total assets of the person (determined in accor- 
dance with generally accepted accounting principles) 
exceeded $200,000; or 


(c) an information return was required to be filed 
under this subsection by the person for a preceding fis- 
cal period. 


Related Provisions: 149.1(14)—Charity information _ return; 
162(7)(a) — Penalty for failure to file; 233 -— Demand for information 
return. 


History: Subsec. 149(12) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 88(4), applicable to fiscal periods ending after 1992. 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: T1044: Non-profit organization (NPO) information return; 
T4117: Income tax guide to the Non-Profit Organization (NPO) informa- 
tion return [guide]. 


Registered Charities Newsletters: 19 (what is the difference between 
a registered charity and a non-profit organization?). 


Selected Cases [s. 149]: Lutheran Life Insurance Society of Canada vy. 
Canada, [1991] 2 C.T.C. 284 (FCTD) (Non-profit fraternal benefit society 
cannot deduct income from non-insurance fraternal sources from invest- 
ment income; fraternal dividends deductible from life insurance income 
when paid back for non-insurance fraternal purposes). 


Definitions [s. 149]: “ ; “amateur 
athlete trust” — 143.1(1)(a); 248(1); ‘amount’, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian resource pro- 
perty” — 66(15), 248(1); “cemetery care trust” — 148.1(1), 248(1); “‘con- 
trol” — 149(8); “controlled” — 256(5.1), (6), (6.1); “controlled directly or 
indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 


35(1); “deferred profit sharing plan” — 147(1), 248(1); “depreciable pro- 
perty” — 13(21), 248(1); “dividend”, “employed” — 248(1); “eligible fu- 
neral arrangement” — 148.1(1), 248(1); “employees profit sharing 


plan” — 144(1), 248(1); “employment” — 248(1); “farm loss” — 111(8), 
248(1); “farming” — 248(1); 
ing” — 248(1); “foreign resource property” — 66(15), 248(1); “geograph- 
ical boundaries” — 149(11);. “gross revenue” — 149(8)(b), 149(9), 
248(1); “Her Majesty” — Interpretation Act 35(1); “insurer” — 248(1); 
“person” — 248(1); “inter vivos trust’ — 108(1), 248(1); “interest” in real 
; “life insurance business” — 248(1); “limited partner- 
ship loss” — 96(2.1)(e), 248(1); “Minister” — 248(1); “net capital loss”, 
“non-capital loss” — 111(8), 248(1); “office” — 248(1); “outside the geo- 
graphical boundaries” — 149(1.2); “owned” — 149(1.3); “Parliament” — 
Interpretation Act 35(1); “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “qualifying environmental 
trust” — 248(1); “qualifying share” — 192(6), 248(1) [not intended to ap- 
ply to s. 149]; “registered pension plan” — 248(1); “registered retirement 
income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
146(1), 248(1); peessieng? supplementary unemployment benefit plan” — 
145(1), 248(1); “regulation” — 248(1); “related” — 251(2); “restricted 
farm loss” — 31, 248(1); “retirement compensation arrangement”, “‘scien- 
tific research and experimental development” — 248(1), Reg. 2900(1); 
“servant” — 248(1)“employment”; “share”, “shareholder”, “specified 
ae “subsidiary wholly-owned corporation” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 149]: IT-151R5: Scientific research and 
experimental development expenditures; IT-167R6: Registered pension 
plans — employee’s contributions; IT-269R3: Part IV tax on dividends re- 
ceived by a private corporation or a subject corporation; IT-362R: Pa- 
tronage dividends. 


Charities 


Proposed Amendments -— Registered 
Charities — 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Registered Charities — Regulatory Reform 


(25) That the provisions of the Act relating to charities be modi- 
fied in accordance with proposals described in the budget docu- 
ments tabled by the Minister of Finance in the House of Com- 
mons on March 23, 2004. os 
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Federal budget, Supplementary Inforr 


: hel ) volunteers and em- 
a aoa ne rules 


- of Nigonal 
or inor or inadver- 
mp asize oe control, 


registered charities 
rmation returns for 
uthorities. . Registered 

the end of their fis- 
return. Registered char- 
a first step, be subject 
‘ed charities that do not 
ile from the Minister of 
gistration revoked. Re- 
to apply for re-registration. a 
ered within one year of the 
required to. pay the revo- 
ed.], provided they file the missing re- 
nding penalties and other taxes, and oth- 
vith the provisions of the Income Tax Act. 


the Sen of pranties for oo Tax ‘Act putposes,, t oe g 
into account the small size of most registered chen and the However, revoked charities that are not re-registered during 
goodwill of the volunteers who operate them. — - 28 od will be. subject to the revocation tax. 


The first priority will be to encourage corplianre through ee The proposed new sanctions regime is described i in more detail in 
tion. The Canada Revenue Agency (CRA) will work in partner- | the table below. Charities will have the right to object to the im- 
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position of an intermediate tax or pe 


TabicADS = 
Registered Charities: In 


any person _ 
[149. 1(1)“charita 
ble foundation”, 
“charitable organi- 
zation’’(b) — ed. : 
For example, 2 
transfer to a per- 
son who does not | 
deal at arm’s 
length with the 
charity or who is 
the beneficiary of 
a transfer because 
of a special rela- 
tionship with a 
donor or a charity 


Pisco measures s will apply in saree 0 
after March 22, 2004. 


Where a particular chante? is r ey to pay os and pe oS. 
for a taxation year which total more than $1,000, the charity will 
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be permitted to satisfy its liability by transferring amounts to eli- 
gible donees as determined by the Minister of National Revenue. 
This will ensure that funds raised for ena ee continue to es 
applied to: passes pulses Le 


charity is a riteted charity that satisfies 
ponies: 


that the erent. is A r 
charitable. 


soeined: its. reais i 7 ‘al 
acing ase, This 1 new sound for revi 


a revocation tax. 
Eligible Transfers on Revocati o... . 
The budget proposes: that a parti ilar chari 
has been revoked will be able 
charities, and only where tho 
the new eligible donee definition set out above. Other quali ed 
donees such as municipalities, foreign universities and United 
Nations Agencies will not be eligible for transfers 0 on eat, 
since the intent is to keep the money invested wi 

ble sector in Canada, and applied to charitable purp 
analogous to those for which the nes were oneinally raised. 


Freezing Tax-Assisted Assets 


The ability of a revoked charity to divest assets Sth one e year 
of revocation provides a one-year suspension of any collection 
action in respect of the revocation tax. Cases can arise, however, 
where the Minister of National Revenue becomes aware that a 
revoked charity’s assets are being diverted or directed for peace 
benefit. 


In order to collect the revocation tax in a timely manner, the 
budget proposes that the revocation tax be assessed in the Notice 
of Intended Revocation issued by the Minister of National Reve- 
nue. The assessment will be based on information received as a 
result of an audit or from the latest information return submitted 
by the charity. The normal suspension of collection for one year 
from the date of the publication of the Notice will not apply if the 
CRA obtains authorization from a judge to commence collection 
proceedings before that time [similar to 225,2(2) — ed.]. A char- 
ity whose registration has been revoked will retain the opportu- 
nity to satisfy the liability by transferring assets to an eligible 
donee, as described above. 


Annulment 


The Income Tax Act will be amended to provide explicit author- 
ity to the Minister of National Revenue to annul an organiza- 
tion’s registration in circumstances where the Minister registered 


S. 149 


the organization in error. In recognition of the CRA’s role in reg- 
istering charities, and consistent with the current practice of the 
Minister of National Revenue under annulments made pursuant 
to administrative law, a revocation tax [188(1) — ed.] will not be 
applied in such circumstances, and official receipts issued prior 
it will be honoured. — 


easures relating to revocation Vand annulment will apply to 
notices issued by the Minister of National Revenue after the later 
of December 31, 2004 and 30 days after Royal Assent to any 
measure giving alae to this ae 


Where. a registered pone ee for registration disagrees 
with a decision of the Canada Revenue Agency (CRA), its re- 
course S200 ya tiie the decision to the Federal Court of Appeal. 


cess fo ee ees chatities, al pe fae for ak 
of taxes and Perales penalties: to be made to the Tax Court 
of Canada. 


Unk hee taxpayers, teeistered charides and applicants do not 
currently have access to the internal objection review process of 
pee CRA. The fee proposes to. extend the application of 


2 Revocations or ee of: a oe S cea daton 
a Een ee to whether a ode: ee isa pri- 


° Ses oe ee taxes or penalties against a acd 
_ charity. Soe 


AS part of this objection process: 


d Notice of ‘Objection by an organization will be re- 
to be filed within 90 days from the issuance by the 
CRA \ of the notice which is the subject of the objection. 


¢ The results of the review will be required to be communi- 
cated to the organization in writing. 


. The objection process will be “mandatory before an appeal 
may be made to acourt. 


External Appeals Process 


Appeals of decisions on registration and revocation will continue 
ected to the Federal Court of Appeal. Appeals of deci- 
nnul the registration of a charity will also be directed to 
fhe Federal Court of Appeal. Appeals of taxes and penalties, de- 
scribed above under the heading A New Compliance Regime for 
Registered CROs, may be directed to the Tax Court of 
Canada. 


It is proposed that measures apoly i in respect of notices of 
decisions referred to above that are issued by the Minister of Na- 
tional Revenue after the later of December 31, 2004, and 30 days 
after Royal Assent to any measure giving effect to this proposal. 


This new objection and appeals processes will not apply to an 
applicant or a registered charity that is the subject of a certificate 
under the Charities Registration (Security Information) Act. The 
current process for such cases will continue to apply. 


Transparency and Accessibility of Information 


The Canada Revenue Agency (CRA) is authorized to disclose in- 
formation about the status of registered charities and some of 
their financial information. The budget proposes to further en- 
hance transparency and accessibility by making new information 
available on registered charities, the registration process, regula- 
tory decisions, and compliance activities and results. These pro- 
posals will not compromise existing safeguards that are in place 
to protect the privacy of individuals. 


Making the CRA’s decision process more transparent and acces- 
sible will enhance the charitable sector's awareness of the in- 
come tax rules and how they are applied. At the same time, 
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greater transparency and accessibility means greater accountabil- 
ity, serving to reinforce confidence within the donating public i in 
the integrity of the CRA and the charitable sector. 


Information Pertaining to Registered Charities 


At present, Canadians have access to a variety of useful informa- 
tion on currently or previously registered charities. This includes 
annual information returns, governing documents, the names of 
directors and the periods during which they were directors, regis- 
tration letters and notices of revocation. 


Budget 2004 proposes to authorize the Minister of National Rev- 
enue to release to the public the following additional information 
regarding registered charities, where such information has been 
submitted to the Minister after 2004: 


¢ Financial statements that are filed with oannal information 
returns. 


¢ Letters sent by the CRA to a char ee to the grounds 
for annulment of the charity’s registration. 


* The CRA’s decisions regarding a notice of ee filed by 
a registered charity. 


* The information that a registered charity has fled in suppor 
of an application for special status or an exemption under the 
Act, as well as any responses to such applications from the 
CRA (e.g. requests for permission to accumulate assets). 


¢ The identification of a registered charity on which a sanction 
has been imposed, the type of sanction imposed, and the let- 
ter sent to the charity relating to the grounds for the sanction. 


Information Pertaining to Organizations Denied Registration 


Currently, no information is made available to the public about 
organizations that have been denied registration as registered 
charities under the Income Tax Act. Access to such information 


will assist the charitable sector and the public in understanding 
how the CRA determines whether an organization meets the cri- 


teria for registration as a registered charity. Accordingly, the 
CRA will make available its reasons for denying the registration 


of an organization. This will include, in such a manner as to 


withhold the identity of an applicant, the following information if 
submitted or received by an organization in the course of making 


an application to the CRA for registration as a registered charity: 


* lhe governing documents of the organization, including the 
organization’s statement of purpose. 


¢ Information disclosed by the organization in the course of 
making the application. 


* A copy of the notice of denial i in respect of ae organization. 


* A copy of the decision, if any, of the CRA’s Appeals Branch 
regarding a notice of objection, if ay, a By the 
organization. : 


Information Pertaining to Orsaniebtions Denied Registration 


Currently, no information is made available to the public about 


organizations that have been denied registration as registered 


charities under the Income Tax Act. Access to such information 
will assist the charitable sector and the public in understanding 
how the CRA determines whether an organization meets the cri- 


teria for registration as a registered charity. Accordingly, the 
CRA will make available its reasons for denying the registration 
of an organization. This will include, in such a manner as to 
withhold the identity of an applicant, the following information if 
submitted or received by an organization in the course of making 
an application to the CRA for registration as a registered charity: 


© The governing documents of the organization, mclnding the 
organization’s statement of purpose. 


¢ Information disclosed by the organization in the course of 
making the application. 


* A copy of the notice of denial in respect of the organization. 


* A copy of the decision, if any, of the CRA’s Appeals Branch 
regarding a notice of objection, if any, filed by the 
organization. 


Additional Information on Official Tax Receipts 


19 ed) 


Income Tax Act; Part I 


The Income Tax Regulations currently require registered chari- 
ties to include certain information on their official receipts, such 
as details about the charity and the donor, the eligible amount in 
respect of the gift and the date of the gift. The budget proposes to 
also require that the name and website address of the CRA ap- 
pear on all official receipts. This change will take effect for re- 
ceipts issued after 2004. _ : a 


Increasing Public Information and Sector hie, 


The CRA proposes to increase public education on what to be 
aware of when giving to charities, how to confirm the status of a 
charity, and how to file a complaint about a charity. In addition, 


the CRA will post on its website the reasons for its registration 


decisions as well as the policies, procedures and research 
databases it uses for its decision-making. The CRA will also 
make available to the public an ead ey on its activities re- 
lated to registered charities. _ Lo 


A More Transparent Retin he a the Charitable Seon 


Registered charities will now have a stronger voice in shaping 
the administration of tax rules through a newly created Charities: 
Advisory Committee. The Committee will be comprised of SeC- 
tor representatives, and mandated to advise the Minister of Na- 
tional Revenue on these administrative issues. [Details on the 
Committee are available i in Ree Charities Newsletter ae | 


Disbursement Quota Rules | 2 
[See Proposed Amendments, under _ 149. (1) isbursemet 
quota” —ed.] a 7 


[Table A9.1 in ie Bie Sunpleneuue: Infommanon e oe 
that the charity regulatory reforms will cost $12 million in 2004- 
05 and $12 million in 2005-06. Finance indicates that this refers 

to costs of extra audit capacity; training; implementation and ad- 

ministration of internal reconsideration processes and appeals, : 
assessment and collection : operations for new taxes and penalties; 
the Charities Advisory Committee; and joint educational pro-- 


grams with sector organizations to inform charity volunteers and 


staff about the tax rules. The income from the proposed penal ies 
is expected to be small, as most charities will set off any eS 
and penalties with payments to other eligible charities — 


Registered Charities Newsletters: 19 (introduction of intermediate 
sanctions; appeals process; proposed disbursement quota changes). 
149.1 (1) Definitions — In this section, 

Related Provisions: 172(6), 187.7 — Application of subsec. 149.1(1). 


“charitable foundation”? means a corporation or trust 
that is constituted and operated exclusively for charitable 
purposes, no part of the income of which is payable to, or 
is otherwise available for, the personal benefit of any pro- 
prietor, member, shareholder, trustee or settlor thereof, 
and that is not a charitable organization; 


Related Provisions: 149 — Exemptions; 149.1(6.1) — Charitable pur- 
poses; 149.1(12)(b) — Rules — income. 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxa- 
tion of income from property. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2050: Application to register a charity under the Income Tax Act; T4063: 
Registering a charity for income tax purposes [guide]. 


“charitable organization” means 


whether or not incorporated, 


an organization, 


(a) all the resources of which are devoted to charitable 
activities carried on by the organization itself, 


(b) no part of the income of which is payable to, or is 
otherwise available for, the personal benefit of any 
proprietor, member, shareholder, trustee or settlor 
thereof, 


(c) more than 50% of the directors, trustees, officers or 
like officials of which deal with each other and with 
each of the other directors, trustees, officers or offi- 
cials at arm’s length, and 
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(d) where it has been designated as a private founda- 
tion or public foundation pursuant to subsection (6.3) 
of this section or subsection 110(8.1) or (8.2) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, or has applied after February 15, 1984 
for registration under paragraph 110(8)(c) of that Act 
or under the definition “registered charity” in subsec- 
tion 248(1), not more than 50% of the capital of which 
has been contributed or otherwise paid into the organi- 
zation by one person or members of a group of per- 
sons who do not deal with each other at arm’s length 
and, for the purpose of this paragraph, a reference to 
any person or to members of a group does not include 
a reference to Her Majesty in right of Canada or a 
province, a municipality, another registered charity 
that is not a private foundation, or any club, society or 
association described in paragraph 149(1)(1); 


Proposed Amendment — 
149.1(1)“charitable organization”(c), (d) 


(c) more than 50% of the directors, trustees, officers 
or like officials of which deal at arm’s jengity with 
each other and with 


(i) each of the other dicbions. trustees, officers 
and like officials of the organization, and — 


(1i) each person who, and each member of a 
group of persons who do not deal with each other 
at arm’s length that, has contributed or otherwise 
paid into the organization more than 50% of the 
capital of the organization (other than Her Maj- 
esty in right of Canada or of a province, a munic- 
ipality, another registered charity that is not a pri- 
vate foundation, and any club, society or 
association described in paragraph 149(1))),. and 


(d) that is not, and would not be if the organization 
were a corporation, controlled directly or indirectly 
in any manner whatever : 


(i) by a person that has contributed or - otherwise 
paid into the organization more than 50% of the 
capital of the organization (other than Her Maj- 
esty in right of Canada or of a province, a munic- 
ipality, another registered charity that is not a pri- 
vate foundation, and any club, society or 
association described in paragraph 149(1)(1)), or 


(ii) by a person, or by a group of persons that do 
not deal at arm’s length with each other, if the 
person or any member of the group does not deal 
at arm’s length with a person described in subpar- 
agraph (i); 
Application: The February 27, 2004 draft legislation, subsec. 88(1), 
will amend paras. (c) and (d) of the definition “charitable organization” 
in subsec. 149.1(1) to read as above, applicable after 1999 except that, 
in respect of a charitable organization that was not designated as a pri- 
vate foundation or a public foundation under subsec. 149.1(6.3) or under 
subsec. 110(8.1) or (8.2), as enacted by R.S.C. 1952, c. 148 [repealed; 
see Pre-RSC History to 110(8.1), (8.2) on TaxPartner or taxnet.pro], 
and has not applied after February 15, 1984 for registration under para, 
110(8)(c) of that Act [repealed; see Pre-RSC History to 110(8)] or under 
the definition “registered charity” in subsec. 248(1), subpara. (c)(ii) of 
the definition “charitable organization”, as amended, applies after 2004. 


Technical Notes (December 20, 2002): The definition 
“charitable organization” provides that more than 50% of the 
directors, trustees, officers or similar officials of a charitable 
organization must deal with each other and with each of the 
other directors, trustees, officers or similar officials at arm’s 
length. 


For a charity that has applied for registration after February 15, 
1984 and which has been designated as a private or public 
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foundation, the definition “charitable organization” also re- 
quires that not more than 50% of the charity’s capital be con- 
tributed by a person or group of persons not dealing with each 
other at arm’s length. This definition is amended to replace the 
“contribution” test with a “control” test. As a result, a charity 
will not be disqualified from being treated as a charitable or- 
ganization solely because a person, or a group of persons not 
dealing with each other at arm’s length, has contributed more 
than 50% of the charity’s capital. However, such a person or 
group is not permitted to control the charity in any way, nor 
may the person or the members of the group represent more 
than 50% of the directors, trustees, officers and similar officials 
of the charity. 


Letter from Dept. of Findnca, Saniamber 11, 2001: 
Dear [xxx] 


I am responding to your recent tags concerning the capital 
restriction in the definition of charitable organization of not 
more than 50% of the capital contributed to the organization by 
one person or a group of persons not dealing at arm’s length. 


This matter has been brought to our attention recently in the 
context that it could have unintentional pean prohibit- 
ing large one-time donations. 


From a tax policy perspective, we agree that the income tax 
provisions should not have the effect of prohibiting or limiting 
charitable giving. Under the current definition of “charitable 
organization”, the capital restriction of not more than 50% 
could unintentionally have that effect. 


Consequently, and in light of the other restrictions in the in- 
come tax provisions including disbursements requirements, we 
are recommending to the Minister of Finance that the definition 
“charitable organization” in subsection 149.1(1) of the Act be 
amended to ensure that in certain circumstances large dona- 
tions are not prohibited. In particular, we are recommending 
the replacement of the current contribution test with a post-do- 
nation test. This test will require that, at all times after the do- 
nation, any person (or group of persons not dealing at arm’s 
length) contributing more than 50% of the capital of the organi- 
zation must deal at arm’s length with more than half of the di- 
rectors, trustees and officers of the organization, and must not 
have any direct or indirect influence over the organization such 
that, if exercised, it would be reasonable to conclude that the 
person (or group) controls the organization or one or more ac- 
tivities of the organization. 


We are recommending that such an amendment apply for the 
purpose of determining an organization’s status after 1999. If 
the recommendation is acted upon, we anticipate that the 
amendment would be included in a future | income tax technical 
bill. 


Yours sincerely, 
Len Farber 
General Director, Tax Legislation Division 


[See also the proposed amendment to 149.1(1)“public founda- 
tion” — ed.] 


Related Provisions: 149 — Exemptions; 149.1(6), (6.2) — Whether re- 
sources devoted to charitable activities; 149.1(6.3) — Designation as pub- 
lic foundation, etc.; 149.1(6.4) — Registered national arts service organi- 
zation deemed to be charitable organization; 149.1(12)(b) — Rules — 
income; 188(1)— Revocation tax; 256(5.1), (6)— Meaning of “con- 
trolled, directly or indirectly”. 

Selected Cases [subsec. 149.1(1)“charitable organization”}: 
Earth Fund/Fond pour la Terre v. MNR, [2003] 2 C.T.C. 10 (RCA) (Mere 
intention to do something charitable not sufficient); Canadian Magen 
David Adom for Israel vy. MNR, [2002] 4 C.T.C. 422 (FCA) (Inability to 
demonstrate that donations being used for charitable purposes sufficient to 
justify de-registration); Vancouver Society of Immigrant & Visible 
Minority Women v. MNR, [1999] 2 C.T.C. 1 (SCC); aff’ g [1996] 2 C.T.C. 
88 (FCA) (Valid charitable organization must be constituted exclusively 
for charitable purposes); Everywoman’s Health Centre Society (1988) v. 
Canada, [1991] 2 C.T.C. 320 (FCA) (Free-standing abortion clinic is a 
charity within common law meaning); National Model Railroad 
Association v. MNR, [1989] 1 C.T.C. 300 (FCA) (Taxpayer not charitable 
organization when activities have a “public character”); Toronto 
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Volgograd Committee v. MNR, [1988] 1 C.T.C. 365 (FCA) (Registration 
refused when activities political); Positive Action Against Pornography v. 
MNR, [1988] 1 C.T.C. 232 (FCA) (Registration refused-when society not 
constituted for “advancement of education’); Native Communications 
Society of B.C. v. MNR, [1986] 2 C.T.C. 170 (FCA) (Objects of non-profit 
corporation for benefit of community held charitable). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxa- 
tion of income from property. See also list at end of s. 149.1. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2050: Application to register a charity under the Income Tax Act; T2095: 
Registered charities — application for re-designation; T4063: Registering 
a charity for income tax purposes [guide]. 


Registered Charities Newsletters: 11 (consultation on registering 
organizations that provide rental housing for low-income); 15 (facts and 
figures about charities and the CCRA today; registered charities as internal 
divisions of other charities; elimination of racial discrimination as a chari- 
table purpose); 17 (new policy statement on promoting racial equality; 
contact information). 


Charities Policies: CPC-003: Umbrella organization; CPC-004: Hous- 
ing to the aged; CPC-011: Promotion of employment; CPC-013: Relief of 
poverty — advancement of education; CPC-022: Administration of regis- 
tered charities’ group insurance; CPS-001: Applicants that are established 
to hold periodic fundraisers; CPS-002: Relief of the aged; CPS-003: Day- 
care facilities; CPS-004: Applicants with broad object clauses; CPS-005: 
Festivals and the promotion of tourism; CPS-006: Registered charities 
making improvements to property leased from others; CPS-008: Organiza- 
tions established to assist other charities; CPS-009: Holding of property 
for charities; CPS-010: Registration of arts festivals; CPS-012: Benefits to 
aboriginal peoples of Canada; CPS-013: School councils; CPS-015: Regis- 
tration of organizations directed at youth; CPS-016: Distinction between 
self-help and members’ groups; CPS-019: What is a related business?; 
CPS-020: Applicants that are established to relieve poverty by providing 
rental housing for low-income tenants; CPS-021: Registering charities that 
promote racial equality; CSP-O03: Objects (standard). 


“charitable purposes” includes the disbursement of 
funds to qualified donees; 
Charities Policies: CPC-014: Provision of goods and services. See 


under 149.1(1)“charitable organization” for Policies on whether the ob- 
jects of an organization entitle it to registration as a charity. 


“charity” means a charitable organization or charitable 
foundation; 
Related Provisions: 149(1)(f) — Exemptions for registered charity; 


149(1)(1) — Non-profit organizations; 188(1) — Revocation tax; 
248(1) — “registered charity”. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2050: Application to register a charity under the ITA; T2095: Registered 
charities — application for re-designation; T4063: Registering a charity 
for income tax purposes [guide]. 

Registered Charities Newsletters: See under 248(1)“registered 
charity”. 


“disbursement quota” for a taxation year of a charitable 

foundation means the amount determined by the formula 

C x 0.045 [D —(E + F)] 
365 


At+A.14+B+ +G 


where 


A 1s 80% of the total of all amounts each of which is the 
amount of a gift for which the foundation issued a re- 
ceipt described in subsection 110.1(2) or 118.1(2) in 
its immediately preceding taxation year, other than 


Proposed Amendment — 
149.1(1)“disbursement quota” A opening 
words 


A is 80% of the total of all amounts each of which is 
the eligible amount of a gift for which the foundation 
issued a receipt described in subsection 110,1(2) or 
118.1(2) in its immediately preceding taxation year, 
other than 


Income Tax Act, Part I 


Application: The February 27, 2004 draft legislation, subsec. 88(2), 
will amend the opening words of the description of A in the definition 
“disbursement quota” in subsec. 149.](1) to read as aboye, applicable to 
gifts made after December 20, 2002. 

Technical Notes (December 20, 2002): The a cisb irae: 
ment quota” for a taxation year of a charitable foundation or 
organization is defined in subsection 149. 1(1) for the purpose 
of determining the amount that the charity is required to spend 
on charitable activities or gifts to other charities. One factor in 
calculating the disbursement quota is a specified proportion: of 
donations for which tax receipts are issued. : 


The definition “disbursement quota” is amended consequential 
to the addition of new subsection 248(30), in respect of gifts 
made after December 20, 2002, to provide that the amount of a 
gift for which a tax receipt is issued refers to the “eligible 
amount” of the gift. For additional | information, see pos com- 
mentary to new subsection: 248(30). . - 


(a) a gift of capital received by way of bequest or 
inheritance, 


(b) a gift received subject to a trust or direction to 
the effect that the property given, or property sub- 
stituted therefor, is to be held by the foundation for 
a period of not less than 10 years, or 


(c) a gift received from a registered charity, 


A.1 is 80% of the total of all amounts each of which is 
the amount of a gift received in a preceding taxation 
yeu to the extent that the amount of the gift 


_ Proposed Amendment - 149: 1(1). 
“disbursement quota” A.1 opening words — 


A.1 is 80% of the total of all amounts each of which is - 
the eligible amount of a gift received in a preceding — 
taxation year, to. the extent that the eligible amount — 

Application: The February 27, 2004 draft legislation, subsec. 88(3), - 

will amend the opening words of the description of A.1 in the definition — 


“disbursement quota” in subsec. 149.1(1) to read as above, =— to 
gifts made after December 20, 2002. 


Technical Notes. (December 20, 2002): ae ee : 
149. 1(1)“disbursement quota”A Opening words. 


(a) is expended in the year, and 


(b) was excluded from the disbursement quota of 
the foundation 


(1) because of paragraph (a) of the description 
of A for a taxation year that begins after 1993, 
or 


(i1) because of paragraph (b) of the description 
of A, 


(a) in the case of a private foundation, the total of 
all amounts each of which is an amount received 
by it in its immediately preceding taxation. year 
from a registered charity, other than an amount that 
is a specified gift, or 


(b) in the case of a public foundation, 80% of the 
total of all amounts each of which is an amount re- 
ceived by it in its immediately preceding taxation 
year from a registered charity, other than an 
amount that is a specified gift, 


C is the number of days in the taxation year, 


D_ is the prescribed amount for the year in respect of pro- 
perty (other than a prescribed property) or a portion 
thereof owned by the foundation at any time in the im- 
mediately preceding 24 months that was not used di- 
rectly in charitable activities or administration, 
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E is %4 of the total of the amounts determined for A and 


A.1 for the year in respect of the foundation, 
F is the amount equal to 


(a) in the case of a private foundation, the amount 
determined as the value of B for the year in accor- 
dance with paragraph (a) of the description of B, or 


(b) in the case of a public foundation, °/4 of the 
amount determined as the value of B for the year in 
accordance with paragraph (b) of the description of 
B, and ws 


G is, for each of the first 10 taxation years of the founda- 
tion commencing after 1983, a portion of the amount, 
if any, by which 

(a) 90% of, the, amount, if any, by which. the 
amount deducted by the foundation, for its last tax- 
ation year that commenced before 1984, pursuant 
to paragraph 149.1(18)(a) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 
1952, as it read for that year, exceeds the total of 

_ the amounts determined in respect of the founda- 
tion under clauses 149.1(1)(e)(iv)(B) to (D) of that 
Act for its first taxation year commencing after 
1983 


exceeds 


(b) the total of all amounts each of which is an 
amount that, for a preceding taxation year, has 
been determined as the value of G or included 
under subparagraph 149.1(1)(e)(v) of the above- 
mentioned Act in determining the disbursement 
quota of the foundation, 


that is not less than the amount obtained when such 
excess is divided by the difference between 10 and the 
number of preceding taxation years of the foundation 
that commenced after 1983 and before the year. 


Proposed Amendments - — Disbursement 


Federal budget, Supplementary information, March fo 
2004: Disbursement Quota R 


In order to retain registered status, cae. must fal minimum 
annual disbursement requirements | set out in the Income Tax Act. 
These rules, known as the disbursement que ta rules, ensure that a 
significant portion of a registered charity’ *s resources are devoted 
to charitable programs and services, rather than, for example, 
fundraising, management, or administration. A summary descrip- 
tion of these rules is provided below. 


Overview of Current Disbursement Quota Biles 


A registered charity must annually disburse an amount at least 
equal to the total of the following [see 149.1(1)“disbursement 
quota”A and A.1 — ed.]: 


¢ 80% of tax-receipted donations (otbee than endowments) re- 
ceived by it in the previous year. 


* 80% of the proceeds from the disposition of endowments in 
the-year! 


For charitable foundations, 4.5% of the fair market value of its 
capital assets (such as investments) that are not used directly in 
charitable activities or administration [see 149.1(1)“disbursement 
quota” D. —- ed.] 

For charitable foundations, a percentage of amounts received by 
it from other registered charities: 80% for public foundations and 
100%. for private foundations [see 149.1(1)“disbursement 
quota”B — ed.]. 

A registered charity meets its annual disbursement obligation by 
expending amounts on the delivery of its own charitable pro- 
grams and services, or by transferring funds to registered chari- 
ties ‘and other qualified donees [see 149. 1(2)(b), (3)(b) and 
(4)(b) — ed.] ' 
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The budget proposes to introduce several changes to the dis- 
bursement quota rules and to eliminate certain regulatory barriers 
to ensure that registered charities can effectively manage the gifts 
entrusted to them by Canadians. 


nent Quota on Capital Assets 
ement Quota Rate — 


Budget 2004 proposes to replace the fixed 4.5% disbursement 
quota rate {see 0.045 in the formula in 149.1(1)“disbursement 
quota” — ed.] with a new rate that is more representative of his- 
torical long-term real rates of return earned on the typical invest- 
ment portfolio held by a registered charity. 


Given the ongoing nature of charitable activities, it is appropriate 
to allow charities to maintain a capital asset base on a sustainable 
long- erm basis. Accordingly, the disbursement quota rate on 
issets should be set at a level that can sustain the real 
harity’s capital assets over the long-term. This is con- 
it with the long-term intentions of donors who provide gifts 
in the form of endowments. ~ 


Analysis indicates that the current 4.5% disbursement quota rate 
is high relative to long-term investment returns. Accordingly, the 
budget proposes to reduce the 4.5% disbursement quota rate on 
capital assets to 3. 5%. This rate will be reviewed periodically to 
ensure that it continues to be or of long-term rates of 
return. 


Thi change will ‘apply to taxation 7 6 that oe: after Maxon 


Capital Gains ae Pidowmeat 


red charities. typically hold capital endowments that pro- 
duce investment income in the form of capital gains, dividends, 
and interest. Since an annual disbursement quota is applied on 
the value of these. capital endowments, registered charities will 
need to use the investment income in order to meet their dis- 
bursement obligations. In some cases, the return on an invest- 
ment is weighted heavily in favour of capital gains, rather than 
cash flow such as dividends or interest. In these circumstances, a 
ed charity might prefer to meet its disbursement quota by 
g, and expending, capital gains that have accrued on en- 
dowments, if the terms of the gift do not restrict the charity from 
this action. However, if the charity does so, under the current 
rules it must then meet an 80% disbursement obligation to the 
extent that the proceeds of disposition are expended by the char- 
ity. The effect of the current rules is to discourage registered 
charities from realizing capital gains in order to meet disburse- 
ment obligations to fund charitable programs and services. 


Budget 2004 therefore proposes to reduce the 80% disbursement 
requirement that applies to the expenditure of proceeds from the 
disposition of such endowments, by the lesser of 80% of the cap- 
ital gain realized on the disposition and 3.5% of the value of all 
property not used directly in charitable activities or 
administration. = 


This proposal will apply to taxation years that ce after March 
22, 2004. 


Extending the 35% 
Organizations 
Historically, charitable foundations were the primary benefi- 
ciaries of endowments. For that reason, only charitable founda- 
tions were made subject to a disbursement obligation on endow- 
ments [see 149,.1(1)“disbursement quota’”D — ed.]. Currently, 
however, both charitable organizations and charitable founda- 
tions may hold capital endowments from which they generate in- 
vestment income. Accordingly, the budget proposes that charita- 
ble organizations be made subject to the 3.5% disbursement 
obligation on their capital assets. With this change, all registered 
charities will be subject to the same disbursement obligations on 
their capital assets. 


In order to provide charitable organizations registered before 
March 23, 2004 with sufficient time to adjust to this new require- 
ment, this measure will apply only to their taxation years that 
begin after 2008. For charitable organizations registered after 
March 22, 2004, this measure will apply to taxation years that 
begin after that date. 


es 
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Transfers Between Registered Charities 
Gifts Transferred to Charitable Organizations 


Currently, both charitable organizations and charitable founda- 
tions may receive funds transferred from other charities. Those 
transfers may be used to satisfy the disbursement quota of the 
transferor charity and, if the transfer is made to a registered char- 
itable foundation, is taken into account in calculating its dis- 
bursement quota (at a rate of 80% for public foundations and 
100% for private foundations). However, the receipt of these 
transfers is not taken into account in calculating the disbursement 
quota of a charitable organization [see 149.1(1)“disbursement 
quota” A(c) — ed.] 

The budget, therefore, proposes to ensure that all transfers from 
one registered charity to another are subject to a disbursement 
requirement. In particular, an 80% disbursement requirement will 
be applied to transfers (other than specified gifts and transfers of 
capital endowments, as described below) received by registered 
charitable organizations in taxation years that begin after March 
22, 2004. 


Transfer of Endowments 


Registered charities often receive gifts by way of becuest or in- 
heritance, or that are subject to a condition that the gift be held 
by the charity for a period of not less than 10 years. Such gifts 
are often referred to as endowments. 


Where the terms of the endowment so allow, a registered charity 


may transfer property received as an endowment to another reg- 
istered charity. However, the existing income tax rules for en- 
dowments provide impediments to such transfers, generally be- 
cause of the interaction of the disbursement obligations on both 
the transferor and the transferee. 


In order to facilitate these transfers, Budget 2004 proposes that 
an endowment received by a registered charity from another reg- 
istered charity result in the same treatment as if the endowment 
had been received directly from the original donor. This will be 
effected by applying a 100% disbursement requirement to the 
transferor (which will be satisfied by the transfer), and by treat- 
ing the endowment in the hands of the recipient charity as if it 
had been received directly from the original donor. 


This proposal will apply to taxation years that begin after March 
22, 2004. 


Gifts Made by Way of Direct Designation 
Currently, upon the death of an individual, a charitable donations 


tax credit may be claimed in the individual’s terminal income tax 


return for gifts made to a registered charity as a result of a desig- 
nation of the charity as the direct beneficiary of the individual’s 
registered retirement savings plan (RRSP) [see 118.1(5.3) — 
ed.], registered retirement income fund (RRIF) [118.1(5.3) — 
ed.], or life insurance policy [118.1(5.1) — ed.]. The charitable 
sector has expressed concern that, while these gifts are analogous 
to endowments, they are currently subject to the same disburse- 
ment quota rules as ordinary gifts. 


The budget proposes to treat such gifts made by way of direct 
designation as endowments for the purpose of the disbursement 
quota rules. This means that such gifts will be subject only to the 
3.5% disbursement quota while they are held as capital, and the 
80% disbursement requirement in the year they are liquidated. — 


This proposal will apply to taxation years that begin = March 
22, 2004. 


Endowments Received and Spent in the Same Year 


Currently, endowments are subject to an 80% disbursement re- 
quirement to the extent that the registered charity liquidates and 
spends the capital in a year following the year in which the gift is 
received [see 149.1(1)“disbursement quota”A.1 — ed.]. Budget 
2004 proposes that the 80% disbursement requirement also apply 
to gifts of capital that are liquidated in the same year that they are 
received. 


This proposal will apply to taxation years that begin after March 
22, 2004. 


[See at beginning of 149.1 for other Budget proposals affecting 
charities — ed.] 


Income Tax Act, Part I 


Related Provisions: 149.1(1.2) — Authority of Minister — calculation 
of prescribed amount; 149.1(4.1) — Anti-avoidance rule re disbursement 
quota; 149.1(8) — Accumulated property deemed expended on charitable 
activities; 149.1(12) — Rules; 149.1(21)(c) — Disbursement excess of 
registered charity; 248(5) — Substituted property; 248(30)-(33) — Deter- 
mination of eligible amount of gift; 257 — Formula cannot calculate to 
less than zero. 


History: The formula in the definition “disbursement quota” in subsec. 
149.1(1) amended by 1998, c. 19, subsec. 179(1), applicable to taxation 
years that end after November 1991 except that, for such taxation years 
that began before 1993, the formula shall be read without reference to 
“A.1”. The formula formerly read: 


Cx 0.045 [D-(E+F 
ORR Be er eae 


365 


The portion of the description of A in the definition “disbursement quota” 
in subsec. 149.1(1) before para. (a) amended by the said c. 19, subsec. 
179(2), applicable to taxation years that end after November 1991. The 
portion formerly read: 


A is the total of all amounts each of which is the amount of a gift 
for which the foundation issued a receipt described in subsec- 
tion 110.1(2) or 118.1(2) in its immediately preceding taxation 
year, other than 


The element A.1 added to the formula, its description added to the defini- 
tion of “disbursement quota” in subsec. 149.1(1) and the description of E 
amended, by 1994, c. 21, subsecs. 74(1) to (3), applicable to taxation years 
that begin after 1992. The description of E formerly read: 


E is the amount equal to °/s of the amount determined as the value 
of A for the year, 


That portion of the description of A in “disbursement quota” in subsec. 
149.1(1) preceding para. (a) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 123(1), to substitute “subsection 110.1(2) or 118.1(2)” for “para- 
graph 110.1(1)(a) or 118.1(1)(a)”, applicable to 1988 et seq. except that in 
its application to the 1988 taxation year, that reference shall be read as 
“subsection 110.2 or 118.1(2) of this Act or paragraph 110(1)(a) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
applied to taxation years ending before 1988”. 


Regulations: 3701 (prescribed amount). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: [T-244R3: Gifts by individuals of life insur- 
ance policies as charitable donations. See also list at end of s. 149.1. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T3010A: Registered charity information return; T4033A: Completing the 
registered charity information return [guide]. 


Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 
9 (once a charity has met its DQ); 13 (revised registered charity informa- 
tion return T3010); 18 (how does a charity calculate its DQ if it has re- 
ceived a gift in kind?); 19 (proposed disbursement quota changes). 


Charities Policies: CPC-005: Accumulation of property; CPC-021: Dis- 
bursement quota ; CPS-009: Holding of property for charities. 


‘non-qualified investment” of a private foundation 
means 


(a) a debt (other than a pledge or undertaking to make 
a gift) owing to the foundation by 


(1) a person (other than an excluded corporation) 


(A) who is a member, shareholder, trustee, set- 
tlor, ‘officer, official or, , directogio&e the 
foundation, 


(B) who has, or is a member of a group of per- 
sons who do not deal with each other at arm’s 
length who have, contributed more than 50% of 
the capital of the foundation, or 


(C) who does not deal at arm’s length with any 
person described in clause (A) or (B), or 


(11) a corporation (other than an excluded corpora- 
tion) controlled by the foundation, by any person 
or group of persons referred to in subparagraph (1), 
by the foundation and any other private foundation 
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with which it does not deal at arm’s length or by 
any combination thereof, 


(b) a share of a class of the capital stock of a corpora- 
tion (other than an excluded corporation) referred to in 
paragraph (a) held by the foundation (other than a 
share listed on a prescribed stock exchange or a share 
that would be a qualifying share within the meaning 
assigned by subsection 192(6) if that subsection were 
read without reference to the expression “issued after 
May 22, 1985 and before 1987”), and 


(c) a right held by the foundation to acquire a share 
referred to in paragraph (b), 


and, for the purpose of this definition, an “excluded cor- 
poration” is 
(d) a limited-dividend housing company to which par- 
agraph 149(1)(n) applies, 


(e) a corporation all of the property of which is used 
by a registered charity in its administration or in carry- 
ing on its charitable activities, or 


(f) a corporation all of the issued shares of which are 
held by the foundation; 


Related Provisions: 149.1(21)(c) — Disbursement excess of registered 
charity; 189 — Tax regarding non-qualified investment; 256(6), (6.1) — 
Meaning of “controlled”. 

History: Para. (b) of “non-qualified investment” in subsec. 149.1(1) 
amended by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 123(2), applicable 
with respect to shares issued after May 22, 1985, other than shares issued 
before 1986 to which subsec. 192(6) of the former Act, as it read on May 
22, 1985, is applicable. Para. (b) formerly read: 


(b) a share of a class of the capital stock of a corporation (other than 
an excluded corporation) referred to in paragraph (a) held by the 
foundation (other than a share listed on a prescribed stock exchange 
or a share that would be a qualifying share within the meaning as- 
signed by subsection 192(6) if that subsection were read without 
reference to the words “after May 22, 1985 and before 1987”), and 


That portion of “non-qualified investment” following para. (c) substituted 
by 1994, c. 7, Sch. If (1991, c. 49), subsec. 123(3), applicable to taxation 
years beginning after 1983. That portion formerly read: 
and, for the purpose of this definition, an “excluded corporation” is 
a limited dividend housing company to which paragraph 149(1)(n) 
applies or a corporation the operations of which are confined to the 
holding of property used by a registered charity in its administration 
or in carrying on its charitable activities; 


Regulations: 3200 (prescribed stock exchange). 


“private foundation” means a charitable foundation that 
is not a public foundation; 

Related Provisions: 149.1(6.3) — Designation as public foundation, 
etc.; 149.1(13) — Designation of private foundation as public; 189 — Tax 
on private foundation with non-qualified investments; 248(1)“private 
foundation” — Definition applies to entire Act. 


Interpretation Bulletins: [T-83R3: Non-profit organizations — Taxa- 
tion of income from property. See also list at end of s. 149.1. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2095: Registered charities — application for re-designation. 


Registered Charities Newsletters: 16 (policies: new rules for deter- 
mining whether a charity is a private foundation). 


“public foundation” means a charitable foundation of 
which, 


(a) where the foundation has been registered after Feb- 
ruary 15, 1984 or designated as a charitable organiza- 
tion or private foundation pursuant to subsection (6.3) 
or to subsection 110(8.1) or (8.2) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, 


(i) more than 50% of the directors, trustees, of- 
ficers or like officials deal with each other and with 


S. 149.101) pub 


each of the other directors, trustees, officers or offi- 
cials at arm’s length, and 


(ii) not more than 50% of the capital contributed or 
otherwise paid in to the foundation has been so 
contributed or otherwise paid in by one person or 
members of a group of such persons who do not 
deal with each other at arm’s length, or 


(b) in any other case, 


(i) more than 50% of the directors or trustees deal 
with each other and with each of the other directors 
or trustees at arm’s length, and 


(11) not more than 75% of the capital contributed or 
otherwise paid in to the foundation has been so 
contributed or otherwise paid in by one person or 
by a group of persons who do not deal with each 
other at arm’s length 


and, for the purpose of subparagraph (a)(i1), a reference to 
any person or to members of a group does not include a 
reference to Her Majesty in right of Canada or a province, 
a municipality, another registered charity that is not a pri- 
vate foundation, or any club, society or association de- 
scribed in paragraph 149(1)(1); 


Proposed Amendment — 149. 1(1) “public 
foundation” 


“public foundation” means a charitable foundation 


@ of which more than 50% of the directors, trust- 
ees, officers and like officials deal at arm’s length 
_ _ with each other and with 


i) each of ‘the other directors, trustees, officers 
like officials of the foundation, and 


) each person who, and each member of a 
up of persons who do not deal with each other 
_at arm’s length that, has contributed or otherwise 
paid into the foundation more than 50% of the 
capital of the foundation (other than Her Majesty 
: 1 right of Canada or of a province, a municipal- 
ity, another registered charity that is not a private 
foundation, and any club, society or association 
described i in paragraph 149(1)(1)), 


) that is not, and would not be if the foundation 
were a corporation, controlled directly or indirectly 
in any manner whatever — 


a) by a person that has contibuicd or otherwise 
paid into the foundation more than 50% of the 
capital of the organization (other than Her Maj- 
esty in right of Canada or of a province, a munic- 
ipality, another registered charity that is not a pri- 
vate foundation, and any club, society or 
association described in paragraph 149(1)(1)), or 


(ii) by a person, or by a group of persons that do 
not deal at arm’s length with each other, if the 
person or any member of the group does. not deal 
at arm’s length with a person described in subpar- 
agraph (1); 
Application: The February 27, 2004 draft legislation, subsec. 88(4), 
will amend the definition “public foundation” in subsec. 149.1(1) to 
read as above, applicable after 1999 except that, in respect of a charita- 
ble organization that was not designated as a private foundation or a 
charitable organization under subsec. 149.1(6.3) or under subsec. 
110(8.1) or (8.2), as enacted by R.S.C. 1952, c. 148 [repealed; see Pre- 
RSC History to 110(8.1), (8.2) on TaxPartner or taxnet.pro|, and has 
not applied after February 15, 1984 for registration under para. 
110(8)(c) of that Act [repealed; see Pre-RSC History to 110(8)] or under 
the definition “registered charity” in subsec. 248(1), para. (b) of the def- 
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inition “public foundation”, 
2005 to be read 


(a) without reference to the expression esher than Her Moiese in 
right of Canada or of a province, a municipality, ; another registered 
charity that is not a private foundation, and any club, ay or as- 
sociation described in paragraph 14901)"; an i _ 


as — ag in its. salami bad 


(b) as if the reference to “50%” in ‘that paragraph were _Tead as 
1ST. 
Technical Notes (December 20, 2002): ‘The d 
“public foundation” provides that more than 50% of the direc- 
tors, trustees, officers or similar officials of a Aue foundanon 


bers of the oroup sores more i 50% of the di 
trustees, officers and ee officials of the foundation 


2002, in which you Heated that the 
foundation” in the Income Tax Act 


test, any person (or group of pers¢ 
length) contributing 1 more than 50% « 


recommend that such a an gmentinent ey for the oO 
determining a foundation s status ee i ae recommen- - 


be included in a ‘future technical bill. 


Yours sincerely, 
Len Farber — 


General Director, Tax Legislation Divi 
Branch - 


Related Provisions: 149.1(6.3) — Designation as public foundation, 
etc.; 149.1(13) — Designation of private foundation as public; 248(1)“pri- 
vate foundation” — Definition applies to entire Act. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxa- 
tion of income from property. See also list at end of s. 149.1. — 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2095: Registered charities — application for re-designation. 


Registered Charities Newsletters: 16 (policies: new rules for deter- 
mining whether a charity is a private foundation). 


Charities Policies: CPC-002: Related business; CPS-009: Holding of 
property for charities; CPS-019: What is a related business?. 


“qualified donee”? means a donee described in any of 
paragraphs 110.1(1)(a) and (b) and the definitions “total 


Income Tax Act, Part I 


charitable gifts” and “total Crown gifts” im subsection 
Lal Solty; 
Related Provisions: 248(1)“qualified donee” — Definition applies to 
entire Act, 


Registered Charities Newsletters: 3 (registered national arts service 
organizations). 


“qualified investment [para. 149.1(1)@))” — 


[Repealed 
under former Act] 


‘related business’’, in relation to a charity, includes a 
business that is unrelated to the objects of the charity if 
substantially all persons employed by the charity in the 
carrying on of that business are not remunerated for that 
employment; 

Selected Cases [subsec. 149.1(1)“related business”]: Alberta 
Institute on Mental Retardation v. R., [1987] 2 C.T.C. 70 (FCA); leave to 
appeal to SCC refused (1988), 87 N.R. 397 (note), (sub nom. Alta. 
Institute on Mental Retardation v. MNR) (Taxpayer operating for charita- 
ble purpose carrying on “related business” when income used in charitable 
activities). 


Registered Charities Newsletters: 13 (related business guidelines); 
14 (related business); 15 (court news — related vs. unrelated business); 17 
(new policy statement on what is a related business). 


Charities Policies: CPC-002: Related business; CPS-001: Applicants 
that are established to hold periodic fundraisers; CPS-019: What is a re- 
lated business?. 


“specified gift’ means that portion of a gift, made in a 
taxation year by a registered charity, that is designated as 
a specified gift in its information return for the year; 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. . 


‘“‘taxation year’ means, in the case of a registered char- 
ity, a fiscal period. 
Selected Cases [subsec. 149.1(1)]: Action des Chrétiens pour 
l’Abolition de la Torture c. R., [2003] 3 C.T.C. 121 (FCA) (Political activ- 
ities not merely incidental); Alliance for Life v. MNR, [1999] 3 C.T.C. 1 
(FCA) (Political activity overcame charitable objects); Vancouver Society 
of Immigrant & Visible Minority. Women yv. MNR, [1999] 2 C.T.C. 1 
(SCC); aff'g [1996] 2 C.T.C. 88 (FCA) (Valid charitable organization 
must be constituted exclusively for charitable purposes); Interfaith 
Development Education Assn., Burlington vy. MNR, [1997] 3 C.T.C. 271 
(FCA) (Restricted interpretation given to “advancement of education’). 


(1.1) Exclusions — For the purposes of paragraphs 
(2)(b), (3)(b), (4)(b) and (21)(a), the following shall be 
deemed to be neither an amount expended in a taxation 
year on charitable activities nor a gift made to a qualified 
donee: 


(a) a specified gift; and 
(b) an expenditure on political activities made by a 
charitable organization or a charitable foundation. 


Related Provisions: 149.1(6.1), (6.2) — Political activities that are an- 
cillary and incidental to charitable activities. 


Information Circulars; 87-1: Registered charities — ancillary and inci- 
dental political activities. 


Registered Charities Newsletters: | (partisan political activities); 2 
(is participation on a municipal advisory committee a partisan political ac- 
tivity?); 6 (can registered charities average political expenses over time?); 
10 (can a charity support or oppose a political party of a candidate?). 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(1.2) Authority of Minister — For the purposes of the 
determination of D in the definition “disbursement quota” 
in subsection (1), the Minister may 


(a) authorize a change in the number of periods chosen 
by a charitable foundation in determining the pre- 
scribed amount; and . 


(b) accept any method for the determination of the fair 
market value of property or a portion thereof that may 
be required in determining the prescribed amount. 
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(2) Revocation of registration of charitable organ- 
ization — The Minister may, in the manner described in 
section 168, revoke the registration of a charitable organi- 
zation for any reason described in subsection 168(1) or 
where the organization 


(a) carries on a business that is not a related Baatitesd 
of that charity; or 


(b) fails to expend in any taxation year, on charitable 
activities carried on by it and by way of gifts made by 
it to qualified donees, amounts the total of which is at 
least equal to the total of 


(i) the amount that would be the value of A for the 
year, and 


(ii) the amount that would be the value of A.1 for 
the year, 
in the definition “disbursement quota” in subsection 


(1) in respect of the organization if it were a charitable 
foundation. 


; (c) inakesd a disbursem nt b 
cia ae — 


hy. it, OF 
ii) toa donee 
ofthe gift: 


Appli¢ation: The Bebpusty 2, 2004 draft legislation, bsec. 88(5 
will add para. 149. 12), ee to gifts made after De cember 


ay are not qualified donees. A ye aieer oe is quant - 


a person or entity to which a tax fale tible « or r tax c creditable 
donation may be made. . 


- Proposed Amendment — - Penalties as 
alternative to revocation 


Federal budget, Supplementa infor ation, March 25, 
2004: [See at beginning of 149.1, der. the dae BRIE 
Intermediate Taxes and Penalties” .. 


Related Provisions: 149.1(1.1) — Exclusions; 172(3)(a) — Appeal 
from refusal to register, revocation of registration, etc.; 180(1) — Appeals 
to Federal Court of Appeal; 188 — Revocation tax; 230(2) — Charity 
must keep books and records to allow Minister to determine if there are 
grounds for revocation of registration; 248(1)“registered charity” — Ap- 
plication for registration. 


History: Subparas. 149.1(2)(b)(i) and (ii) amended by 1998, c, 19, sub- 
sec. 179(3), applicable to taxation years that end after November 1991. 
Subparas. 149.1(2)(b)@) and (ii) formerly read: 


(i) 80% of the amount that would be determined for the year for A, 
and 


(ii) the amount that would be determined for the year for A.1, 


Para. 149.1(2)(b) substituted by 1994, c. 21, subsec. 74(4), applicable to 

taxation years that begin after 1992. That para. formerly read: 
(b) fails to expend in any taxation year, on charitable activities car- 
ried on by it and by way of gifts made by it to qualified donees, 
amounts the total of which is at least equal to 80% of the amount 
that would be determined for the year for A in the definition “dis- 
bursement quota” in subsection (1) in respect of the organization if 
it were a charitable foundation. 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insur- 
ance policies as charitable donations. See also list at end of s. 149.1. 


S. 149.1(4)(a) 


Registered Charities Newsletters: 16 (did you know? [voluntary 
revocation]; why are you sending me these forms (TX11D, TX11E, 
T2051A, T2051B)?). 


Charities Policies: CPS-019: What is a related business?. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Revocation of registration of public founda- 
tion — The Minister may, in the manner described in 
section 168, revoke the registration of a public foundation 
for any reason described in subsection 168(1) or where 
the foundation 


(a) carries on a business that is not a related business 
of that charity; 


(b) fails to expend in any taxation year, on charitable 
activities carried on by it and by way of gifts made by 
it to qualified donees, amounts the total of which is at 
least equal to the foundation’s disbursement quota for 
that year; 


ee Addition - — ~ 149. HGNE: We 


pa ldgsintion subsec. 88(6), 


will add | para. 149, TON: » applicable to ~~ made ener December 20, 


200: 


Wr eal Notes: See cae 149. 1." 


(c) since June 1, 
corporation; 


(d) since June 1, 1950, incurred debts, other than debts 
for current operating expenses, debts incurred in con- 
nection with the purchase and sale of investments and 
debts incurred in the course of administering charita- 
ble activities; or 


E950; acquired control of any 


(e) at any time within the 24 month period preceding 
the day on which notice is given to the foundation by 
the Minister pursuant to subsection 168(1) and at a 
time when the foundation was a private foundation, 
‘took any action or failed to expend amounts such that 
the Minister was entitled, pursuant to subsection (4), 
to revoke its registration as a private foundation. 


roposed Amendment — Penalties as. 

_ alternative to revocation. 

Federal budget, Supplementary Information, March 23, 
2004: [See at beginning of 149.1, under the heading “Proposed 
Intermediate Taxes and Penalties” — ed. L 


Related Provisions: 149.1(1.1)— Exclusions; 149.1(12) — Rules; 
149.1(18) — Rules relating to computation of income; 149.1(20) — Rule 
regarding disbursement excess; 172(3)(a) — Appeal from refusal to regis- 
ter, revocation of registration, etc.; 180(1) — Appeals to Federal Court of 
Appeal; 188(1) — Revocation tax; 230(2) — Charity must keep books and 
records to allow Minister to determine if there are grounds for revocation 
of registration; 248(1)“registered charity” — Application for registration; 
256(6)-(9) — Whether control acquired. 

Charities Policies: CPS-009: Holding of property for charities; CPS- 
019: What is a related business?. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(4) Revocation of registration of private founda- 
tion — The Minister may, in the manner described in 
section 168, revoke the registration of a private founda- 
tion for any reason described in subsection 168(1) or 
where the foundation 


(a) carries on any business; 
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(b) fails to expend in any taxation year, on charitable 
activities carried on by it and by way of gifts made by 
it to qualified donees, amounts the total of which is at 
least equal to the foundation’s disbursement quota for 
that year; 


Proposed Addition — 149. 1(4)(b. 1) 
(b.1) makes a disbursement by way of a ay other 
than a gift made 


(i) in the course of charitable activities acd on 


by it, or 


(ii) to a donee that is a qualified doves: at the time _ 


of the gift; 


Application: The February 27, 2004 draft legislation, subsec. 88(7), 
will add para. 149.1(4)(b.1), applicable to gifts made after December 20, 
2002. 


Technical Notes: See tinder 149.12)(c).. 


(c) since June 1, 1950, acquired control of any corpo- 
ration; or 


(d) since June 1, 1950, incurred debts, other than debts 
for current operating expenses, debts incurred in con- 
nection with the purchase and sale of investments and 
debts incurred in the course of administering charita- 
ble activities. 


_ Proposed Amendment — Penalties as _ 
alternative to. revocation : 


Federal budget, Supplementary Infonnation me 


2004: [See at beginning of 149.1, under the heading ' 2 
Intermediate Taxes and Penalties” —ed.] _ 


Related Provisions: 149.1(1.1)— Exclusions; 149.1(12) — Rules; 
172(3)(a) — Appeal from refusal to register, revocation of registration, 
etc.; 180(1) — Appeals to Federal Court of Appeal; 188(1) — Revocation 
tax; 230(2),— Charity must keep books and records to allow Minister to 
determine if there are grounds for revocation of registration; 248(1)‘regis- 
Whether con- 


trol acquired. 
Charities Policies: CPC-023: Private foundations; CPS-009: Holding of 
property for charities; CPS-019: What is a related business?. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(4.1) Revocation of registration of registered 
charity — Where a registered charity has made a gift to 
another registered charity and it may reasonably be con- 
sidered that one of the main purposes of making the gift 
was to unduly delay the expenditure of amounts on chari- 
table activities, the Minister may, in the manner described 
in section 168, revoke the registration of the charity that 
made the gift and, where it may reasonably be considered 
that the charities acted in concert, of the other hae 


Proposed Amendment — Penalties as __ 
alternative to revocation 


Federal budget, Supplementary information, March 2 23, 


2004: [See at beginning of 149.1, Table A9.3, table entry “De- 
laying expenditure of amounts on charitable activities through 
the transfer of funds to another registered charity’ —ed.] _ 


Related Provisions: 1|72(3)(a) — Appeal from refusal to register, revo- 
cation of registration, etc.; 180(1) — Appeals to Federal Court of Appeal; 
188(1) — Revocation tax; 230(2) — Charity must keep books and records 
to allow Minister to determine if there are grounds for revocation of 
registration. 

History: Subsec. 149.1(4.1) added by 1984, c. 45, subsec. 57(10), appli- 
cable to taxation years commencing after 1983. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(5) Reduction — The Minister may, on application 
made to the Minister in prescribed form by a registered 
charity, specify an amount in respect of the charity for a 


Income Tax Act, Part I 


taxation year and, for the purpose of paragraph (2)(b), 
(3)(b) or (4)(b), as the case may be, that amount shall be 
deemed to be an amount expended by the charity in the 
year on charitable activities carried on by it. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2094: Registered charities — Application to reduce disbursement quota. 


Charities Policies: CPS-009: Holding of property for charities. 


(6) Devoting resources to charitable activity — A 
charitable organization shall be considered to be devoting 
its resources to charitable activities carried on by it to the 
extent that 


(a) it carries on a related business; 


(b) in any taxation year, it disburses not more than 
50% of its income for that year to qualified donees; or 


(c) it disburses income to a registered charity that the 
Minister has designated in writing as a charity associ- 
ated with it. 


Related Provisions: 149.1(7) — Designation of associated charities; 
149.1(12)(b) — Rules — income. 


Information Circulars: 77-6: Registered charities: designation as asso- 
ciated charities. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


Charities Policies: CPS-001: Applicants that are established to hold 
periodic fundraisers; CPS-019: What is a related business?. 


(6.1) Charitable purposes [limits to foundation’s 
political activities] — For the purposes of the defini- 
tion “charitable foundation” in subsection (1), where a 
corporation or trust devotes substantially all of its re- 
sources to charitable purposes and 


(a) it devotes part of its resources to political activities, 


(b) those political activities are ancillary and inciden- 
tal to its charitable purposes, and 


(c) those political activities do not include the direct or 
indirect support of, or opposition to, any political party 
or candidate for public office, 


the corporation or trust shall be considered to be consti- 
tuted and operated for charitable purposes to the extent of 
that part of its resources so devoted. 


Information Circulars: 87-1: Registered charities — ancillary and inci- 
dental political activities. 


Registered Charities Newsletters: | (partisan political activities); 2 
(is participation on a municipal advisory committee a partisan political ac- 
tivity?); 6 (can registered charities average political expenses over time?); 
14 (new political activity guidelines); 15 (political activities lead to 
revocation). 


Charities Policies: CPC-001: Attendance at a political fundraising din- 
ner; CPC-007: Charging fair market rent to a political party; CPS-022: 
Political activities. 


(6.2) Charitable activities [limits to charity’s 
political activities] — For the purposes of the defini- 
tion “charitable organization” in subsection (1), where an 
organization devotes substantially all of its resources to 
charitable activities carried on by it and 


(a) it devotes part of its resources to political activities, 


(b) those political activities are ancillary and inciden- 
tal to its charitable activities, and 


(c) those political activities do not include the direct or 
indirect support of, or opposition to, any political party 
or candidate for public office, 
the organization shall be considered to be devoting that 
part of its resources to charitable activities carried on by 
it. 


Related Provisions: 
activities. 


149.1(1.1)(b) — Expenditures on _ political 
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Selected Cases [Subsec. 149.1(6.2)]: N.D.G. Neighbourhood Assoc. 
v. Revenue Canada, [1988] 2 C.T.C. 14 (FCA) (Registration refused when 
activities political). 

Information Circulars: 87-1: Registered charities — ancillary and inci- 
dental political activities. 


Registered Charities Newsletters: | (partisan political activities); 2 
(is participation on a municipal advisory committee a partisan political ac- 
tivity?); 6 (can registered charities average political expenses over time?); 
14 (new political activity guidelines); 15 (political activities lead to 
revocation). 


Charities Policies: CPC-001: Partisan political activities — attendance 
at a political fundraising dinner; CPC-007: Partisan political activity — 
charging fair market rent to a political party; CPS-022: Political activities. 


(6.3) Designation as public foundation, etc. — The 
Minister may, by notice sent by registered mail to a regis- 
tered charity, on the Minister’s own initiative or on appli- 
cation made to the Minister in prescribed form, designate 
the charity to be a charitable organization, private founda- 
tion or public foundation and the charity shall be deemed 
to be registered as a charitable organization, private foun- 
dation or public foundation, as the case may be, for taxa- 
tion years commencing after the day of mailing of the no- 
tice unless and until it is otherwise designated under this 
subsection or its registration is revoked under subsection 
(2), (3), (4), (4.1) or 168(2). 


Proposed Amendment — Deadline for 
application under 149.1(6.3) 
Application: The February 27, 2004 draft legislation, subsec. 88(14), 
will enact the provision below re an i application & on subsec. Sg a1 +), 
effective on Royal Assent. 
(14) [Amending legislation subsec. 88(14)] — An application re- 
ferred to in subsection 149.1(6.3) of the Income Tax Act, in respect 
of one or more taxation years after 1999, may be made after 1999 
and before the 90th day after this Act [the amending legislation] is _ 
assented to. If a designation referred to in that subsection for any of © 
those taxation years is made in response to the application, the char- 
ity is deemed to be registered as a charitable organization, a public 
foundation or a private foundation, as the case may be, for the taxa- 
tion years that the Minister of National Revenue specifies. 


Related Provisions: 149.1(13) — Designation of private foundation as 
public; 172(3)— Appeal from refusal to designate; 244(5) — Proof of 
service by mail; 244(14) — Notice presumed mailed on date of notice; 
248(7)(a) — Mail deemed received on day mailed. 

Forms: T2095: Registered charities — application for re-designation. 


Charities Policies: CPS-008: Organizations established to assist other 
charities; CPS-009: Holding of property for charities. 


(6.4) National arts service organizations — Where 
an organization that 


(a) has, on written application to the Minister of Com- 
munications describing all of its objects and activities, 
been designated by that Minister on approval of those 
objects and activities to be a national arts service 
organization, 


(b) has, as its exclusive purpose and its exclusive func- 
tion, the promotion of arts in Canada on a nation-wide 
basis, 


(c) is resident in Canada and was formed or created in 
Canada, and 


(d) complies with prescribed conditions 


applies in prescribed form to the Minister of National 
Revenue for registration, that Minister may register the 
organization for the purposes of this Act and, where the 
organization so applies or is so registered, this section, 
paragraph 38(a.1), sections 110.1, 118.1, 168, 172, 180 
and 230, subsection 241(3.2) and Part V apply, with such 
modifications as the circumstances require, to the organi- 
zation as if it were an applicant for registration as a chari- 


S. 149.1(7) 


table organization or as if it were a registered charity that 
is designated as a charitable organization, as the case may 
be. 


Related Provisions: 149.1(6.2) — Charitable activities; 
Revocation of designation. 


History: The closing words of subsec. 149.1(6.4) amended by 2001, c. 
17, s. 146 to add reference to subsection 241(3.2), in force June 14, 2001. 


The closing words of subsec. 149.1(6.4) amended by 1998, c. 19, s. 41.1, 
applicable after February 18, 1997. The portion formerly read: 


149.1(6.5) — 


applies in prescribed form to the Minister of National Revenue for 
registration, that Minister may register the organization for the pur- 
poses of this Act and, where the organization so applies or is so 
registered, this section and sections 110.1, 118.1, 168, 172, 180 and 
230 and Part V apply, with such modifications as the circumstances 
require, to the organization as if it were an applicant for registration 
as a charitable organization or a registered charity that is designated 
as a charitable organization, as the case may be. 


Subsec. 149.1(6.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
123(4), applicable after July 13, 1990 except that, where an organization 
has applied to the Minister of National Revenue for registration under the 
subsec. before December 17, 1991 and the Minister of National Revenue 
has accepted the application as meeting the requirements of that subsec., 
the organization shall be deemed to have become registered under the 
subsec.: 


(a) where in the application.a day later than the day the application is 
made is specified as the day on which the organization is to become 
registered, on that later day; and 


(b) in any other case, on the day the application was made. 


1995, cc. T1:;S: 46 Of 1995. © 11; i force. July 12 
follows: 


, 1996, provides as 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


Regulations: 8700 (prescribed conditions for 149.1(6.4)(d)). 


Registered Charities Newsletters: 2 
organizations can issue tax receipts); 3 
organizations). 


(registered national arts service 
(registered national arts service 


(6.5) Revocation of designation — The Minister of 
Communications may, at any time, revoke the designation 
of an organization made for the purpose of subsection 
(6.4) where 


(a) an incorrect statement was made in the furnishing 
of information for the purpose of obtaining the desig- 
nation, or 


(b) the organization has amended its objects atta its 
last designation was made, 


and, where the designation is so revoked, the organization 
shall be deemed for the purpose of section 168 to have 
ceased to comply with the requirements of this Act for its 
registration under this Act. 


History: Subsec. 149.1(6.5) added by 1994, c. 7, Sch. Hl (1991, c. 49), 
subsec. 123(4), applicable after July 13, 1990. 


1995SC.ehileS 4 Or obelO95 sc, 
follows: 


11, in force July 12, 1996, provides as 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


(7) Designation of associated charities — On ap- 
plication made to the Minister in prescribed form, the 
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Minister may, in writing, designate a registered charity as 
a charity associated with one or more specified registered 
charities where the Minister is satisfied that the charitable 
aim or activity of each of the registered charities is sub- 
stantially the same, and on and after a date specified in 
such a designation, the charities to which it relates shall, 
until such time, if any, as the Minister revokes the desig- 
nation, be deemed to be associated. 

Related Provisions: 149.1(6)(c) — Disbursement to associated charity. 


Information Circulars: 77-6: Registered charities: designation as asso- 
ciated charities. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2050: Application to register a charity under the ITA; T3011: Registered 
charities — Application for designation as associated charities. 


(8) Accumulation of property — A registered charity 
may, with the approval in writing of the Minister, accu- 
mulate property for a particular purpose, on terms and 
conditions, and over such period of time, as the Minister 
specifies in the approval, and any property accumulated 
after receipt of such an approval and in accordance there- 
with, including any income earned in respect of the pro- 
perty so accumulated, shall be deemed 


(a) to have been expended on charitable activities car- 
ried on by the charity in the taxation year in which it 
was so accumulated; and 


(b) not to have been expended in any other year. 


History: Subsec. 149.1(8) substituted by 1994, c. 21, subsec. 74(5), appli- 
cable to taxation years that begin after 1992. That subsec. formerly read: 


(8) A registered charity may, with the approval in writing of the 
Minister, accumulate property for a particular purpose on such 
terms and conditions and over such period of time, if any, as is 
specified by the Minister in the approval, and any property accumu- 
lated after receipt of such an approval and in accordance therewith, 
including any income earned in respect of the property so accumu- 
lated, shall be deemed to have been expended on charitable activi- 
ties carried on by the charity in the taxation year in which it was so 
accumulated. 


Charities Policies: CPC-005: Accumulation of property; CPS-009: 
Holding of property for charities. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(9) Idem — Property accumulated by a registered charity 
as provided in subsection (8), including any income 
earned in respect of that property, that is not used for the 
particular purpose for which it was accumulated either 


(a) before the expiration of any period of time speci- 
fied by the Minister in the Minister’s approval of the 
accumulation, or 


(b) at an earlier time at which the registered charity 
decides not to use the property for that purpose 


shall, notwithstanding subsection (8), be deemed to be in- 
come of the charity for, and the amount of a gift for 
which it issued a receipt described in subsection 110.1(2) 
or 118.1(2) in, its taxation year in which the period re- 
ferred to in paragraph (a) expires or the time referred to in 
paragraph (b) occurs, as the case may be. 


Proposed Amendment — 149.1(9) cieeings 
words 


is, notwithstanding subsection 149.1(8), oak to Le 
income of the charity for, and the eligible amount of a 
gift for which it issued a receipt described in subsection 
110.1(2) or 118.1(2) in, its taxation year in which the 
period referred to in paragraph (a) expires or the time 
referred to in paragraph (b) occurs, as the case may be. 
Application: The February 27, 2004 draft legislation, subsec. 88(8), 


will amend thé closing words of subsec. 149.1(9) to read as above, ap- 
plicable after December 20, 2002. 


Income Tax Act, Part I 


Technical Notes (December 20, 2002): Subsection 
149.1(8) permits a registered charity, with the approval of the — 
Minister of National Revenue, to accumulate property over /a~ 
specified period for a particular purpose. The amount of muclori 


property accumulated is deemed to have been xpended in the 
taxation year of the charity i in which it ' 
fact the: ees etal on this FESBODS! 


Related Provisions: 248(30)-(33) — Determination of eligible amount 
of gift. 


History: That portion of subsec. 149.1(9) following para. (b) substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(5), “applicable to 1988 et 
seq. That portion formerly read: 


shall, notwithstanding subsection (8), be deemed to be income of 

the charity and the amount of a gift for which it issued a receipt 
described in paragraph 110.1(1)(a) or subsection 118.1(2) in its tax- 
ation year in which the period referred to in paragraph (a) expires if 
that paragraph is applicable or in which the earlier time referred to 
in paragraph (b) occurs if that paragraph is applicable. 


(10) Deemed charitable activity — An amount paid 
by a charitable organization to a qualified donee that is 
not paid out of the income of the charitable organization 
shall be deemed to be a devotion of a resource of the 
charitable organization to a charitable activity carried on 
by it. 

Related Provisions: 149.1(12)(b) — Rules — income. 


(11) [Repealed under former Act] 


(12) Rules — For the purposes of this section, 


(a) a corporation is controlled by a charitable founda- 
tion if more than 50% of the corporation’s issued 
share capital, having full voting rights under all cir- 
cumstances, belongs to 


(i) the foundation, or 


(ii) the foundation and persons with whom the 
foundation does not deal at’arm’s length, 


but, for the purpose of paragraph (3)(c) or (4)(c), as 
the case may be, a charitable foundation shall be 
deemed not to have acquired control of a corporation 
if it has not purchased or otherwise acquired for con- 
sideration more than 5% of the issued shares of any 
class of the capital stock of that corporation; 


(b) there shall be included in computing the income of 
a charity for a taxation year all gifts received by it in 
the year including gifts from any other charity but not 
including 


(1) a specified gift or a gift referred to in paragraph 
(a) or (b) of the description of A in the definition 
“disbursement quota” in subsection (1), 


(11) any gift or portion of a gift in respect of which 
it is established that the donor is not a charity and 


(A) has not been allowed a deduction under par- 
agraph 110.1(1)(a) in computing the donor’s 
taxable income or under subsection 118.1(3) in 
computing the donor’s tax payable under this 
Part, or 
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(B) was not taxable under section 2 for the taxa- 
tion year in which the gift was made, or 


(iii) any gift or portion of a gift in respect of which 
it is established that the donor is a charity and that 
the gift was not made out of the income of the do- 
nor; and 


(c) subsections 104(6) and (12) are not applicable in 
computing the income of a charitable foundation that 
is a trust. 


Related Provisions: 256(6), (6.1) — Control. 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insur- 
ance policies as charitable donations. See also list at end of s. 149.1. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(13) Designation of private foundation as pub- 
lic — On application made to the Minister by a private 
foundation, the Minister may, on such terms and condi- 
tions as the Minister considers appropriate, designate the 
foundation to be a public foundation, and on and after the 
date specified in such a designation, the foundation to 
which it relates shall, until such time, if any, as the Min- 
ister revokes the designation, be deemed to be a public 
foundation. 


Related Provisions: 
etc, 


149.1(6.3) — Designation as public foundation, 


Forms: T2095: Registered charities — application for re-designation. 


(14) Information returns — Every registered charity 
shall, within 6 months from the end of each taxation year 
of the charity, file with the Minister both an information 
return and a public information return for the year, each 
in prescribed form and containing prescribed information, 
without notice or demand therefor. 


Proposed Amendment — Penalty for failing _ 
6 Tle return : 


Federal budget, Supplementary Information, March 23, 
2004: [Registered charities that have not filed on time will ‘rst 
be subject to a penalty of $500. Charities that do’not file follow- 
ing a demand to file will have their registration revoked. See at 
beginning of 149.1, under the heading “Proposed Intermediate 
Taxes and Petiaities’-—— ed) 


Related Provisions: 149(12) — NPO information return; 149.1(15) — 
Public information return may be disclosed to the public; 150(1.1)(a) — 
Charity not required to file corporate tax return; Reg. 204(3)(c) — Annual 
T3 return not required. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T1240: Registered charity adjustment request; T3010A: Registered charity 
information return; T4033A: Completing the registered charity informa- 
tion return [guide]. 


Registered Charities Newsletters: | (annual due date); 2 (revised 
annual information return); 5 (when does your charity have to file its 
T3010 return?); 6 (how have we revised the T3010 return that each regis- 
tered charity has to file annually?); 7 (annual charity information return — 
frequently asked questions); 8 (increased transparency; changes in depart- 
mental policy on applications for re-registration); 11 (renewal in the Char- 
ities Directorate; reminder [re charities moving]); 13 (revised registered 
charity information return T3010; section E — financial information); 14 
(form T3010 information online; adjusting T3010 returns); 16 (how can I 
be certain that my organization’s T3010A has been received?; why are 
you sending me these forms (TX11D, TXI1E, T2051A, T2051B)?); 17 
(Q&A about the new Form T3010A); 18 (list of companies authorized to 
produce a customized Form T3010A now available); 19 (reminder: com- 
pleting the T3010A). 

Charities Policies: CPC-016: Religious charities — Form T3010; CPS- 
017: Effective date of registration. 


(15) Information may be communicated — Not- 
withstanding section 241, 


(a) the information contained in a public information 
return referred to in subsection (14) shall be communi- 


S. 149.1(21) 


cated or otherwise made available to the public by the 
Minister in such manner as the Minister deems appro- 
priate; and 


(b) the Minister may make available to the public in 
such manner as the Minister deems appropriate an’an- 
nual listing of all registered or previously registered 
charities indicating for each the name, location, regis- 
tration number, date of registration and, in the case of 
a charity the registration of which has been revoked, 
annulled. or terminated, the effective date of the revo- 
cation, annulment or termination. 


_ Proposed Amendment — 149.1(15)(b) 


: (b) the Minister may make available to the public in 
such manner as the Minister considers appropriate a 
listing of all registered, or previously registered, 
charities and Canadian amateur athletic associations 
that indicates for each of them 


(i) its name and address, 


», Gi) Its registration number and date of registra- 
tion, and 


(iii) the effective date of any revocation, annul- 

- ment or termination of its registration. 
Application: The February 27, 2004 draft legislation, subsec. 88(9), 
will amend para. 149.1(15)(b) to read as above, in force on Royal 
Assent. 


Technical Notes (December 20, 2002): Section 241 pro- 
hibits the use or communication by an official of information 
obtained under the Act unless specifically authorized by one of 
the exceptions found in that section. Paragraph 149.1(15)(b), 
which deals with charities, provides that, notwithstanding sec- 
tion 241, the Minister of National Revenue may publish a list- 
ing of all registered or previously registered charities indicating 
the name, location, registration number and, where the charity 
is no longer registered, the effective date of the revocation, an- 
nulment or termination of the charity’s registration. This provi-. 
sion does not currently allow for the release of similar informa- 
tion in respect of registered Canadian amateur athletic 
associations. Since taxpayers who make donations to such as- 
sociations obtain the same tax relief that is available in respect 
of donations to registered charities and; since subsection 
149.1(15) is intended to provide transparency for the benefit of 
potential donors, paragraph 149.1(15)(b) is amended, effective 
after Royal Assent to this measure, to allow for the release of 
such information in respect of Canadian amateur athletic 
associations. 


Related Provisions: 241( 
charity information. 


(16)—(19) [Repealed under former Act] 


(20) Rule regarding disbursement excess — 
Where a registered charity has expended a disbursement 
excess for a taxation year, the charity may, for the pur- 
pose of determining whether it complies with the require- 
ments of paragraph (2)(b), (3)(b) or (4)(b), as the case 
may be, for the immediately preceding taxation year of 
the charity and 5 or less of its immediately subsequent 
taxation years, include in the computation of the amounts 
expended on charitable activities carried on by it and by 
way of gifts made by it to qualified donees, such portion 
of that disbursement excess as was not so included under 
this subsection for any preceding taxation year. 


Related Provisions: 149.1(21) — “Disbursement excess” defined. 


3.2) — Additional disclosure permitted’ of 


Charities Policies: CPS-009: Holding of property for charities. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(21) Definition of “disbursement excess” — For 
the purpose of subsection (20), “disbursement excess” for 
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a taxation year of a charity means the amount, if any, by 
which 


(a) the total of amounts expended in the year by the 
charity on charitable activities carried on by it or by 
way of gifts made by it to qualified donees 


exceeds 


(b) in the case of a charitable foundation, its disburse- 
ment quota for the year, and 


(c) in the case of a charitable organization, the total of 


(i) the amount that would be the value of A for the 
year, and 


(ii) the amount that would be the value of A.1 for 
the year, 


in the definition “disbursement quota” in subsection 
(1) in respect of the organization if it were a charitable 
foundation. 


Related Provisions: 149.1(1.1) — Exclusions. 


History: Subparas. 149.1(21)(c)(i) and (ii) amended by 1998, c. 19, sub- 
sec. 179(4), applicable to taxation years that end after November 1991. 
Subparas. 149.1(21)(c)(j) and (11) formerly read: 


(i) 80% of the amount that would be determined for the year for A, 
and 


(ii) the amount that would be determined for the year for A.1, 


Para. 149.1(21)(c) amended by 1994, c. 21, subsec. 74(6), applicable to 
taxation years that begin after 1992. Para. (c) formerly read: 


(c) in the case of a charitable organization, 80% of the amount that 
would be determined for the year for A in the definition “‘disburse- 
ment quota” in subsection (1) in respect of the organization if it 
were a charitable foundation. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T3010A: Registered charity information return; T4033A: Completing the 
registered charity information return [guide]. 


Registered Charities Newsletters: 19 (proposed disbursement quota 
changes). Also see under 149.1(1)“disbursement quota”. 


Definitions [s. 149.1]: “acquired” — 149.1(12)(a), 256(7)-(9); 
“amount” — 248(1); “arm’s length” — 251(1); “associated” — 149.1(7); 
“Canadian amateur athletic association” — 248(1)“registered Canadian 


amateur athletic association”; “charitable activities” — 149.1(6), (6.1), 


(6.2); “charitable foundation”, “charitable organization”, “charitable pur- 
poses”, “charity” — 149.1(1); “class” ; “control” — 
149.1(12)(a), 256(6)-(9); “controlled” — 149.1(12)(a), 256(5.1), (6), 
(6.1); “corporation” — 248(1), Interpretation Act 35(1); “deferred profit 
sharing plan” — 147(1), 248(1); “disbursement excess” — 149.1(21); 
“disbursement quota’ — 149.1(1); “eligible amount” — 248(30); “Her 
Majesty” — Interpretation Act 35(1); “income” —of — charity 
149.1(12)(b); “Minister” — 248(1); “mutual fund corporation” — 131(8), 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 
132.2(3)(n) [draft], 248(1); “non-qualified investment” — 149.1(1); “of- 


ficer’, “person”, “prescribed” — 248(1); “prescribed stock exchange” — 
248(29), Reg. 3200, 3201; “private foundation” — 149.1(1), 248(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “public founda- 
tion” — 149.1(1), 248(1); “qualified donee” — 149.1(1); “qualifying 
share” — 192(6), 248(1); “registered charity” — 149.1(6.4), 248(1); “re 


lated business” — 149.1(1); “resident in Canada’ — 250; ‘share’ — 


248(1); “specified gift” — 149.1(1); “ 

payable” — 248(2); “taxable income” — 2(2), 248(1); “taxation year” — 
149.1(1), 249; “trust” — 104(1), 248(1), (3); “writing” — Interpretation 
Act 35(1). 

Interpretation Bulletins [s. 149.1]: IT-496R: Non-profit 


organizations. 


DIVISION | — RETURNS, ASSESSMENTS, 
PAYMENT AND APPEALS 


Returns 


150. (1) Filing returns of income — general rule — 
Subject to subsection (1.1), a return of income that is in 
prescribed form and that contains prescribed information 


Income Tax Act, Part I 


shall be filed with the Minister, without notice or demand 
for the return, for each taxation year of a taxpayer, 


(a) corporations — in the case of a corporation, by 
or on behalf of the corporation within six months after 
the end of the year if 


(i) at any time in the year the corporation 
(A) is resident in Canada, 


(B) carries on business in Canada, unless the 
corporation’s only revenue from carrying on 
business in Canada in the year consists of 
amounts in respect of which tax was payable by 
the corporation under subsection 212(5.1), 


(C) has a taxable capital gain, or 
(D) disposes of a taxable Canadian property, or 


(ii) tax under this Part is, or but for a tax treaty 
would be, payable by the corporation for the year; 


Proposed Amendment — 150(1)(a) 
Letter from Dept. of aioe deiaslmeds 26, coeur ena 
under 115.2(2). | 


Related Provisions: | 15(1)(b) — Dispositions of taxable Canadian pro- 
perty; 150(1.1)(a) — Registered charities exempted from filing; 
162(2.1) — Minimum non-filing penalty for non-resident corporation; 
183(1) — Return deadline for tobacco manufacturers’ surtax; 235 — Pen- 
alty on large corporations for failure to file return even where no balance 
owing; 236 — Execution of documents by corporations; 250(1) — Mean- 
ing of resident of Canada; 253 — Extended meaning of carrying on busi- 
ness in Canada. See additional Related Provisions at end of 150(1) and at 
end of s. 150. 


History: Cl. 150(1)(a)(i)(B) amended by 2001, c. 17, s. 147, applicable to 
2001 et seg. The cl. formerly read: 


(B) carries on business in Canada, 


Interpretation Bulletins: IT-243R4: Dividend refund to private corpo- 
rations; IT-304R2: Condominiums. 


Information Circulars: See list at end of subsec. 150(1). 


Forms: RC1: Request for a business number; RC4088: Guide to the Gen- 
eral Index of Financial Information (GIFI) for corporations; T2: T2 corpo- 
ration income tax return; T2 Short: T2 short — return for eligible corpora- 
tions; T2 SCH 97: Additional information on non-resident corporations in 
Canada; T2 SCH 150: Net income (loss) for income tax purposes for life 
insurance companies; T2 SCH 303: Newfoundland and Labrador direct 
equity tax credit; T9R-C: Remittance form — corporations; T1219: Pro- 
vincial alternative minimum tax; T1219-ON: Ontario minimum tax carry- 
over; T2203: Provincial and territorial taxes — multiple jurisdictions; 
T4012: T2 corporation income tax guide. 


(b) deceased individuals — in the case of an indi- 
vidual who dies after October of the year and before 
the day that would be the individual’s filing due date 
for the year if the individual had not died, by the indi- 
vidual’s legal representatives on or before the day that 
is the later of the day on or before which the return 
would otherwise be required to be filed and the day 
that is 6 months after the day of death; 


Related Provisions: 70(2) — Return for rights or things; 70(7)(a) — 
Deadline extended to 18 months after death to untaint spousal trust; 
127.55 — Minimum tax not applicable; 150(1)(d)qii) — Deadline for de- 
ceased’s cohabiting spouse; 150(4) — Death of partner or proprietor of 
business; 159(1) — Payments on behalf of others. See additional Related 
Provisions at end of 150(1) and at end of s. 150. 


History: Para. 150(1)(b) amended by 1996, c 21, subsec. 38(1), applica- 
ble to 1995 et seq. Para. (b) formerly read: 


(b) in the case of an individual who dies after October in the year 
and before May in the immediately following taxation year, by the 
individual’s legal representatives within 6 months after the day of 
death; 


Regulations: 206 (information return). 
Information Circulars: See list at end of subsec. 150(1). 
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Forms: T! General: Individual income tax return; T4011: Preparing re- 
turns for deceased persons [guide]. See also under 150(1)(d). 


(c) trusts or estates — in the case of an estate or 
trust, within 90 days from the end of the year; 


Related Provisions: 94(3)(a)(vi) [proposed] — Application to trust 
deemed resident in Canada; 104(23) — Testamentary trusts; 159(1) — 
Payments on behalf of others. See additional Related Provisions at end of 
150(1) and at end of s. 150. 


Regulations: 204 (information return). 


Information Circulars: 78-14R3: Guidelines for trust companies and 
other persons responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI 
and T3F returns. See also list at end of subsec. 150(1). 


Forms: T3: Statement of trust income allocations and designations; 
T3ATH-IND: Amateur athlete trust income tax return; T3D: Income tax 
return for DPSP or revoked DPSP; T3G: Certification of no tax liability by 
a group of RRSPs, RRIFs, or RESPs; T3GR: Group income tax and infor- 
mation return for RRSP, RRIF or RESP trusts (and worksheets); T3IND: 
T3IND income tax return for RRSP, RRIF, or RESP; T3P: Employees’ 
pension plan income tax return; T3RET: Trust income tax and information 
return; T3 SCH 11: Federal income tax; T3S: Supplementary unemploy- 
ment benefit plan — income tax return; T1061: Canadian amateur athletic 
trust group information return; T1139: Reconciliation of business income 
for tax purposes. ) 


(d) individuals — in the case of any other person, on 
or before 


(i) the following April 30 by that person or, if the 
person is unable for any reason to file the return, 
by the person’s guardian, committee or other legal 
representative (in this paragraph referred to as the 
person’s “guardian”), 


(11) the following June 15 by that person or, if the 
person is unable for any reason to file the return, 
by the person’s guardian where the person is 


(A) an individual who carried on a business in 
the year, unless the expenditures made in the 
course of carrying on the business were prima- 
rily the cost or capital cost of tax shelter invest- 
ments (as defined in subsection 143.2(1)), or 


(B) at any time in the year a cohabiting spouse 
or common-law partner (within the meaning as- 
signed by section 122.6) of an individual to 
whom clause (A) applies, or 


(i11) where at any time in the year the person is a 
cohabiting spouse or common-law partner (within 
the meaning assigned by section 122.6) of an indi- 
vidual to whom paragraph (b) applies for the year, 
on or before the day that is the later of the day on 
or before which the person’s return would other- 
wise be required to be filed and the day that is 6 
months after the day of the individual’s death; or 


Related Provisions: 96(1.6)— Members of partnership deemed to 
cairy on business of partnership for purposes of s. 150; 150(1.1)(b) — In- 
dividuals exempted from filing; 180.2(5) — Return required by residents 
and non-residents for OAS clawback calculation; 237(1) — Application 
for Social Insurance Number. See additional Related Provisions at end of 
150(1) and at end of s. 150. 


History: Para. 150(1)(d) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Cl. 150(1)(d)(ii)(A) amended by 1998, c. 19, subsec. 180(1), applicable to 
1995 et seg. Cl. 1S0(1)(d)(i)(A) formerly read: 


(A) an individual who carried on a business in the year, unless the 
expenditures made in the course of carrying on the business were 
primarily the cost or capital cost of tax shelters (within the meaning 
assigned by subsection 237.1(1)), or 


S. 150(1.1)(b) Gi) 


Para. 150(1)(d) amended by 1996, c. 21, subsec. 38(2), applicable to 1995 
et seq. Para. (d) formerly read: 


(d) individuals — in the case of any other person, on or before 
April 30 in the next year by that person or, if the person is unable 
for any reason to file the return, by the person’s guardian, commit- 
tee or other legal representative; or 


Forms: T1 General: Individual income tax return; T1-Adj: Adjustment 
request; T1-KS: Tl keying schedule. 


(e) designated persons — in a case where no per- 
son described by paragraph (a), (b) or (d) has filed the 
return, by such person as is required by notice in writ- 
ing from the Minister to file the return, within such 
reasonable time as the notice specifies. 


Related Provisions [subsec. 150(1)]: 149(12) — Non-profit organi- 
zations — information return; 149.1(14) — Charity information returns; 
150.1 — Electronic filing; 162(1) — Penalty for late filing; 220(3) — Ex- 
tension of time for filing return; 233.1 — Return of transactions with re- 
lated non-residents; 248(1) — Definition of “filing-due date”; Reg. 229 — 
Partnership information returns; Reg. 8409 — Registered pension plan in- 
formation return; /nterpretation Act 26 — Extension of deadline where it 
falls on Sunday or holiday. See also Related Provisions at end of s. 150. 


History [subsec. 150(1)]: The portion of subsec. 150(1) before para. 
(b) amended by 1999, c. 22, subsec. 63(1), applicable to taxation years 
that begin after 1998. The portion formerly read: 


(1) Returns — A return of income for each taxation year in the 
case of a corporation (other than a corporation that was a registered 
charity throughout the year) and in the case of an individual, for 
each taxation year for which tax is payable by the individual or in 
which the individual has a taxable capital gain or has disposed of a 
capital property, shall, without notice or demand therefor, be filed 
with the Minister in prescribed form and containing prescribed 
information, 


(a) in the case of a corporation, by or on behalf of the corpora- 
tion within 6 months from the end of the year; 


That portion of subsec. 150(1) preceding para. (a) substituted by 1994, c. 
7, Sch. VIL (1992, c. 48), s. 14, applicable to 1993 et seg. That portion 
formerly read: 


150. (1) A return of income for each taxation year in the case of a 
corporation (other than a corporation that was a registered charity 
throughout the year) and in the case of an individual, for each taxa- 
tion year for which tax is payable or would be payable if this Part 
were read without reference to sections [27,2 and 127.3, in which 
the individual has a taxable capital gain or has disposed of a capital 
property, or for which a payment has been received by the indivi- 
dual under section 164.1, shall, without notice or demand therefor, 
be filed with the Minister in prescribed form and containing pre- 
scribed information, 

Para. 150(1)(b) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 124, 

applicable to deaths occurring after October 1990. Para. 150(1)(b) for- 

merly read: 
(b) deceased persons — in the case of a person who has died 
without making the return, by the person’s legal representatives, 
within 6 months from the day of death, 


Selected Cases [subsec. 150(1)]: Hooper et al. v. R., [1982] C.T.C. 
95. (FCTD) (Crown’s liability for act of negligence bestowing right to 
refunds). 
Information Circulars [subsec. 150(1)]: 78-5R3: Communal organi- 
zations; 97-2R4: Customized forms; OQO-1R: Voluntary disclosures 
program. 


Forms: T2203: Provincial and territorial taxes — multiple jurisdictions. 
(1.1) Exception — Subsection (1) does not apply to a 
taxation year of a taxpayer if 


(a) the taxpayer is a corporation that was a registered 
charity throughout the year; or 


(b) the taxpayer is an individual unless 
(1) tax is payable under this Part by the individual 
for the year, 
(ii) where the individual is resident in Canada at 
any time in the year, the individual has a taxable 


S. 150(1.1)(b) (ii) 


year, 


(iii) where the individual is non-resident through- 
out the year, the individual has a taxable capital 
gain or disposes of a taxable Canadian property in 
the year, or 


(iv) at the end of the year the individual’s HBP bal- 
ance or LLP balance (as. defined in subsection 
146.01(1) or 146.02(1)) is a positive amount. 


Related Provisions: 149.1(14) — Charity must file information return. 


History: Subsec. 150(1.1) added by 1999, c. 22, subsec. 63(2), applicable 
to taxation years that begin after 1998. 


(2) Demands for returns — Every person, whether or 
not the person is liable to pay tax under this Part for a 
taxation year and whether or not a return has been filed 
under subsection (1) or (3), shall, on demand from the 
Minister, served personally or by registered letter, file, 
within such reasonable time as may be stipulated in the 
demand, with the Minister in prescribed form and con- 
taining prescribed information a return of the income for 
the taxation year designated in the demand. 


Related Provisions: 162(2) — Repeated penalties; 231.2(1)(a) — Ge- 
neric demand for information or return; 233 — Demand for partnership 
information return; 238(1) — Fine or imprisonment for failure to file. See 
additional Related Provisions at end of s. 150. 


Selected Cases [subsec. 150(2)]: Aulakh v. Canada, [1995] 2 C.T.C. 
526 (Alta Prov Ct) (Crown has choice of proceeding under s. 150 or by 
way of prosecution); Miller v. Canada, [1994] 2 C.T.C. 2230 (TCC) (Pen- 
alties vacated where evidence of personal service of demand was 
insufficient); Skalbania, N.M., Ltd. v. Canada, [1989] 2 C.T.C. 183 (BC 
Co Ct) (Request to file tax returns made under wrong provision; tax- 
payer’s appeal against conviction allowed); R. v. Merkle, [1979] C.T.C. 
519 (Alta CA) (Putting tax file in accountant’s hands within time limit was 
valid defence); Regina v. Harvey, 74 D.T.C. 6250 (BC Co Ct) (Conviction 
of taxpayer not receiving demand to file tax returns overturned). 


(3) Trustees, etc. — Every trustee in bankruptcy, as- 
signee, liquidator, curator, receiver, trustee or committee 
and every agent or other person administering, managing, 
winding up, controlling or otherwise dealing with the pro- 
perty, business, estate or income of a person who has not 
filed a return for a taxation year as required by this sec- 
tion shall file a return in prescribed form of that person’s 
income for that year. 

Related Provisions: 94(3)(a)(vi) [proposed] — Application to trust 
deemed resident in Canada; 159— Payments on behalf of others; 


162(3) — Penalties; 163(1) — Repeated failures. See additional Related 
Provisions at end of s. 150. 


Regulations: 204 (information returns). 


(4) Death of partner or proprietor — Where 


(a) subsection 34.1(9) or 34.2(8) applies in computing 
an individual’s income for a taxation year from a busi- 
ness, or 


(b) an individual who carries on a business in a taxa- 
tion year dies in the year and after the end of a fiscal 
period of the business that ends in the year, another 
fiscal period of the business (in this subsection re- 
ferred to as the “short period’) ends in the year be- 
cause of the individual’s death, and the individual’s le- 
gal representative elects that this subsection apply, 


the individual’s income from businesses for short periods, 
if any, shall not be included in computing the individual’s 
income for the year and the individual’s legal representa- 
tive shall file an additional return of income for the year 
in respect of the individual as if the return were filed in 
respect of another person and shall pay the tax payable 
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capital gain or disposes of capital property in the | under this Part by that other person for the year computed 


as if ; 
(c) the other person’s only income: for the: year were — 
the amount determined by the formula 


A+B-C 
where 


A. is the total of all amounts each of which is the indi- 
vidual’s income from a business for a short fiscal - 
period, 


B. is the total of all amounts each of which is an- 
amount deducted under subsection 34.2(8) in com- 
puting the individual’s income for the taxation year 
in which the individual dies, and 


C is the total of all amounts each of which is an 
amount included under subsection 34.1(9) in com- 
puting the individual’s income for the taxation year 
in which the individual dies, and 


(d) subject to sections 114.2 and 118.93, that other 
person were entitled to the deductions to which the in- 
dividual is entitled under sections 110, 118 to 118.7 
and 118.9 for the year in computing the individual’s 
taxable income or tax payable under this Part, as the 
case may be, for the year. 


Related Provisions: 34.1(9)(d)(ii) — Additional income inclusion for 
off-calendar business year; 34.2(8)(d)(ii) — Deduction for 1995 stub pe- 
riod reserve; 70 — Rules for year of death; 114.2 — Deductions in sepa- 
rate returns; 118.93 — Credits in separate returns; 120.2(4)(a) — No mini- 
mum tax carryover; 127.1(1)(a) — No refundable investment tax credit; 
127.55 — Minimum tax not applicable to year of death; 150(1)(b) — 
Deadline for deceased’s return; 162(5) — Penalties — failure to provide 
information return; 163(1) — Repeated failures; 257 — Formula cannot 
calculate to less than zero. See additional Related Provisions at end of s. 
150. 


History: Subsec. 150(4) amended by 1998, c. 19, subsec. 180(2), applica- 
ble to 1996 et seg. Subsec. 150(4) formerly read: |. 


(4) Where a taxpayer who is a partner or an individual who is a 
proprietor of a business died after the end of a fiscal period but 
before the end of the calendar year in which the,fiscal period ended, 
the taxpayer’s income as such partner or proprietor for the period 
commencing immediately after the end of the fiscal period and end- 
ing at the time of death shall be included in computing the tax- 
payer’s income for the taxation year in which the taxpayer died un- 
less the taxpayer’s legal representative has elected otherwise, in 
which case the legal representative shall file a separate return of in- 
come for the period under this Part and pay the tax for the period 
under this Part as if 


(a) the taxpayer were another person; 
(b) the period were a taxation year; - 


(c) that other person’s only income for the period were that per- 
son’s income as such partner or proprietor for that period; and 


(d) subject to sections 114.2 and 118.93, that other person were 
entitled to the deductions to which the taxpayer was entitled 
under sections 110, 118 to 118.7 and 118.9 for the period in 
computing the taxpayer’s taxable income or tax payable under 
this Part, as the case may be, for the period. 


Interpretation Bulletins [subsec. 150(4)]: IT-278R2: Death of a part- 
ner or of a retired partner; IT-326R3: Returns of deceased persons as “an- 
other person”. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


Related Provisions [s. 150]: 11—Proprietor of business; 
149.1(14) — Registered charity information returns; 151 — Estimate of 
tax; 152(6) — Reassessment; 162 — Penalties; 163 — Failure to file re-— 
turn; 220(3) — Extension for filing return; 238 — Offences. 


Definitions [s. 150]: “amount”, “business” — 248(1); “calendar 
year” — Interpretation Act 37(1)(a); “capital property” — 54, 248(1); 
“carries on business in Canada” — 253; “common-law partner” —'248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “estate” -— 104(1), 
248(1); “filing-due date” — 248(1); “fiscal period” — 249.1; “HBP. bal-— 
ance” — 146.01(1); “individual” — 248(1); “LLP balance” — 146.02(1); 
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“legal paprENeoRsty at) “Minister” ; “month” — /nterpretation 
7 “Tegistened 


Act 35(1); “non-resident”, “person”, “ondspribed “property”’, 
cheritypret 248 Cs “resident in Canada” — 94(3)(a)(vi), 250; “tax paya- 
ble” — 248(2); “tax treaty”, “taxable Canadian property” — 248(1); “tax- 
able capital gain” — 38(a), 248(1); “taxable income”—+2(2), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act 35(1). 


MBSE TPSAHON Bulletins [s. FRI: IT-109R2: Unpaid amounts. 


150.1 (1) Definition of “electronic filing” — For the 
purposes of this section, “electronic filing” means using 
electronic media in a manner specified in writing by the 
Minister. 


(2) Filing of return by electronic transmission — 
A person who meets the criteria specified in writing by 
the Minister may file a return of income for a taxation 
year by way of electronic filing. 


Related Provisions: 244(21) — Proof of electronic ual 244(22) — 
Electronic filing of information return. 


Forms: RC4018: Electronic filers manual [guide]; T183: Information re- 
turn for electronic filing of an individual’s income tax and benefit return; 
T183 CORP: Information return for corporations filing electronically; 
T4077: EFILE: Electronic filing for individuals [guide]. “~~ 


(3) Deemed date of filing — For the purposes of sec- 
tion 150, where a return of income of a taxpayer for a 
taxation year is filed by way of electronic filing, it shall 
be deemed to be a return of income filed with the Min- 
ister in prescribed form on the day the Minister acknowl- 
edges acceptance of it. 


(4) Declaration — Where a return of income of a tax- 
payer for a taxation year is filed by way of electronic fil- 
ing by a particular person (in this subsection referred to as 
the “filer’”) other than the person who is required to file 
the return, the person who 1s required to file the return 
shall make an information return in prescribed form con- 
taining prescribed information, sign it, retain a copy of it 
and provide the filer with the information return, and that 
return and the copy shall be deemed to be a record re- 
ferred to in section 230 in respect of the filer and the other 
person. 


History: Subsec. 150.1(4) substituted by 1994, c. 21, s. 75, applicable 
after 1991. That subsec. formerly read: 


(4) Where a return of income of a taxpayer for a taxation year is 
filed by way of electronic filing by a particular person (in this sub- 
section referred to as the “filer”) other than the person who is re- 
quired to file the return, the filer shall, if required by regulation, 
obtain from the other person a signed statement in prescribed form, 
retain one copy of the statement and provide the other person with a 
copy, and the statement shall be deemed to be a record referred to in 
section 230 in respect of the filer and the other person. 


Forms: RC4018: Electronic filers manual [guide]; T183: Information re- 
turn for electronic filing of an individual’s income tax and benefit return; 
T183 CORP: Information return for corporations filing electronically. 


(5) Application to other Parts — This section also ap- 
plies to Parts I.2 to XII, with such modifications as the 
circumstances require. 


History: Subsec. 150.1(5) amended to replace “Part I.1” with “Parts 1.2” 
by 2001, c. 17, s. 148, applicable to 2001 ef seg. 


History [s 150.1]: S. 150.1 added by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 89, applicable to 1992 et seg., and subsec. 150.1(5), in its application to 
Parts X, X.1, X.2, X.4, XI, XI.1 and XI.2, applies after 1991 as if subsecs. 
(1) to (4) applied after 1991. 


Selected Cases [s. 150.1]: Crisanti vy. Canada, [1996] 2 C.T.C. 2603 
(TCC) (Late filing penalty applied in respect of electronically filed return). 
Definitions [s. 150.1]: “electronic filing” —150.1(1); “filer” — 
150.1(4); “Minister”, “person”, “prescribed”, “regulation” — 248(1); “tax- 
ation year” — 249; “writing” — /nterpretation Act 35(1). 


S. 152(1) 


Forms: RC4088: Guide to the General Index of Financial’ Information 
(GIFI) for corporations; T4077(E): EFILE: Electronic filing for individu- 
als [guide], 


Estimate of Tax 


151. Estimate of tax — Every person required by sec- 
tion 150 to file a return of income shall in the return esti- 
mate the amount of tax payable. 

Related Provisions: 
155i; 

individuals; 157(1), (2) — Corporations; 162(3) — Penalty — failure to 
complete return; 183(3) — Provision applicable to Part II; 187(3) — Pro- 
vision applicable to Part IV; 193(8) — Provision applicable to Part VII; 


195(8)'— Provision applicable to Part VIII; 219(3) — Provision ADaRSe 
ble to Part XIV. 


Selected. Cases [s. 151]: R. v.. Reid, [1988].1 C.T.C. 313 (Alta CA) 
(Requirement to estimate tax in tax return not Charter violation). 


Definitions [s. 151]: 


104(23) — Testamentary trusts; 150— Returns; 


“amount”, “person” — 248(1), 
_Assessment 


152. (1) Assessment — The Minister shall, with all 
due dispatch, examine'a taxpayer’s return of income for a 
taxation year, assess the tax for the year, the interest and 
penalties, if any, payable and determine 


(a) the amount of refund, if any, to which the taxpayer 
may. be entitled by virtue of section 129, 131, 132. or 
133 for the year; or 


(b) the amount of ‘tax, if any, deemed by subsection 
1202Y' *or (222) 122. 33) 1T2251Q)y)) 125 !4GBy; 
PO), 2h ey AIS Om 2n0. 205) 01 t4) tbe 
paid on account of the taxpayer’s tax payable under 
this Part for the year. 
Related Provisions: 152(1.4) — Determination of income of partner- 
ship; 152(2) — Notice of assessment; 152(4), (5) — Reassessment; 158 — 
Remainder payable forthwith upon assessment; 160.2(3) — Minister may 
assess recipient under RRSP or RRIF; 166 — Irregularity or error in as- 
sessment; 244(15) — Date when assessment made. 
History: Para. 152(1)(b) amended by 2000, c. 19, subsec. 44(1), applica- 
ble to 1999 et seg. The para. formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 
t225(3)2 bec le 2A). belo) LZ, L227 a lt3). or 
210.2(3) or (4) to be paid on account of the taxpayer’s tax payable 
under this Part for the year. 
Para. 152(1)(b) amended by 1998, c. 19, subsec. 42(1), applicable to 1997 
et seq., except that for the 1997 taxation year the reference to “subsection 
120(2),” shall be read as a reference to “subsection 120(2), 120.1(4),”. 
Para. 152(1)(b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 
120.1(4), 122.5(3), 125.43), 127.11), 127.41(3) or 210.2(3) or (4) 
to be paid on account of the taxpayer’s tax payable under this Part 
for the year or deemed by subsection 119(2) to be an overpayment. 


Para. 152(1)(b) amended by 1996, c. 21, s. 39, applicable to 1995 et seq. 
Para. (b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 
120.1(4), 122.5(3), 127.101), 127.41(3) or 210.2(3) or (4) to be paid 
on account of the taxpayer’s tax payable under this Part for the year 
or deemed by subsection 119(2) to be an overpayment. 


Para. 152(1)(b) amended by 1995, c. 3, subsec. 46(1), applicable to taxa- 
tion years that end after February 22, 1994. Para, (b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 
120.1(4), 122.5(3), 127.1C1) or 210.2(3) or (4) to be paid on account 
of the taxpayer’s tax under this Part for the year or deemed by sub- 
section 119(2) to be an overpayment. 


Para. 152(1)(b) substituted by 1994, c. 21, 
1993 et seq. That para. formerly read: 


subsec. 76(1), applicable: to 


(b) the amount of tax, 
120.1(4), 122.5(3), 127.101 


if any, deemed by subsection 120(2), 
), 144(9) or 210.2(3) or (4) to be paid on 
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account of the taxpayer’s tax under this Part for the year or deemed 
by subsection 119(2) to be an overpayment. 


Para. 152(1)(b) substituted by 1994, c. 7, Sch. VIL (1992, c. 48), subsec. 
15(1), applicable to 1993 et seg. Para. (1)(b) formerly read: 
(b) the amount of tax, if any, deemed under subsection 119(2), 
120(2), 120.1(4), 122.2(1), 122.5(3), 127.11), 127.2(2), 144(9) or 
210.2(3) or (4) to be paid on account of the taxpayer’s tax under this 
Part for the year. 


Selected Cases [subsec. 152(1)]: Valdis v. R., [2001] 1 C.T.C. 2827 
(TCC) (Court has no jurisdiction to determine what amounts may have 
been withheld at source); Schatten v. MNR, [1996] 2 C.T.C. 13D (FCTD) 
(Minister must process return even if of the view that taxpayer non- 
resident); Ginsberg v. Canada, [1994] 2 C.T.C. 2063 (TCC) (Once signifi- 
cant delay established, onus on Crown to establish delay not unreasonable. 
Delay of one and a half years prima facie unreasonable); Rodmon Constr. 
Inc. v. R., [1975] C.T.C. 73 (FCTD) (Assessment vacated where Minister 
failed to act with “all due dispatch”). 


(1.1) Determination of losses — Where the Minister 
ascertains the amount of a taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited part- 
nership loss for a taxation year and the taxpayer has not 
reported that amount as such a loss in the taxpayer’s re- 
turn of income for that year, the Minister shall, at the re- 
quest of the taxpayer, determine, with all due dispatch, 
the amount of the loss and shall send.a notice of determi- 
nation to the person by whom the return was filed. 

Related Provisions: 111— Losses deductible; 152(1.4) — Determina- 
tion of loss of partnership; 160.2(3) — Minister may assess recipient 
under RRSP or RRIF; 244(14) — Presumption re date of mailing of notice 


of determination; 244(15) — Determination deemed made on date mailed; 
248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 152(1.1)]: Burleigh v. R., 2004 CarswellNat 
559 (TCC) (Processing of return or determination of loss immaterial to 
claim for loss in tax return); Burnet v. MNR, [1999] 3 C.T.C. 60 (FCA) 
(Minister had duty to issue notice of determination of loss). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived); IT-512: Determination and redeter- 
mination of losses. 


Information Circulars: 84-1: Revision of capital cost allowance claims 
and other permissive deductions. 


(1.11) Determination pursuant to  subsec. 
245(2) — Where at any time the Minister ascertains the 
tax consequences to a taxpayer by reason of subsection 
245(2) with respect to a transaction, the Minister 


(a) shall, in the case of a determination pursuant to 
subsection 245(8), or 


(b) may, in any other case, 


determine any amount that is relevant for the purposes of 
computing the income, taxable income or taxable income 
earned in Canada of, tax or other amount payable by, or 
amount refundable to, the taxpayer under this Act and, 
where such a determination is made, the Minister shall 
send to the taxpayer, with all due dispatch, a notice of 
determination stating the amount so determined. 

Related Provisions: 152(1.111) — Definitions in subsec. 245(1) apply; 
152(1.12) — Limitation; 152(1.3) — Determination binding; 244(14) 
Presumption re date of mailing of notice of determination; 244(15) — De- 


termination deemed made on date mailed; 248(7)(a) — Mail deemed re- 
ceived on day mailed. 


(1.111) Application of subsec. 245(1) — The defini- 
tions in subsection 245(1) apply to subsection (1.11). 


Origin of subsec. 152(1.111): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 245(1)). 


(1.12) When determination not to be made — A de- 
termination of an amount shall not be made with respect 
to a taxpayer under subsection (1.11) at a time where that 
amount is relevant only for the purposes of computing the 
income, taxable income or taxable income earned in Can- 
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ada of, tax or other amount payable by, or amount refund- 
able to, the taxpayer under this Act for a taxation year 
ending before that time. 


(1.2) Provisions applicable — Paragraphs 56(1)(1) 
and 60(0), this Division and Division J, as they relate to 
an assessment or a reassessment and to assessing or reas- 
sessing tax, apply, with such modifications as the circum- 
stances require, to a determination or redetermination of 
an amount under this Division or an amount deemed 
under section 122.61 or 126.1 to be an overpayment on 
account of a taxpayer’s liability under this Part, except 


(a) subsections (1) and (2) do not apply to determina- 
tions made under subsections (1.1) and (1.11); 


(b) an original determination of a taxpayer’s non-capi- 
tal loss, net capital loss, restricted farm loss, farm loss 
or limited partnership loss for a taxation year may be 
made by the Minister only at the request of the tax- 
payer; and 


(c) subsection 164(4.1) does not apply to a determina- 
tion made under subsection (1.4). 


Related Provisions: 96(2.1)— Limited partnership losses; 111 — 
Losses deductible; 160.2(3) — Minister may assess recipient under RRSP 
or RRIF. 


History: Subsec. 152(1.2) amended by 1998, c. 19, subsec. 181(1), appli- 
cable in respect of determinations made after June 18, 1998. Subsec. 
152(1.2) formerly read: 


(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as 
they relate to an assessment or a reassessment and to assessing or 
reassessing tax, apply, with such modifications as the circumstances 
require, to a determination or redetermination of an amount under 
this Division or an amount deemed under section 122.61 or 126.1 to 
be an overpayment on account of a taxpayer’s liability under this 
Part, except that subsections (1) and (2) do not apply to determina- 
tions made under subsections (1.1) and (1.11) and, for greater cer- 
tainty, an original determination of a taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited partnership 
loss for a taxation year may be made by the Minister only at the 
request of the taxpayer. 


Subsec. 152(1.2) amended by 1994, c. 8, subsec. 20(1), applicable after 
1992. Subsec. (1.2) formerly read: 


(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as 
they relate to an assessment or a reassessment and to assessing or 
reassessing tax, are applicable, with such modifications as the cir- 
cumstances require, to a determination or a redetermination and to 
determining or redetermining amounts under this Division, except 
that subsections (1) and (2) are not applicable to determinations 
made under subsections (1.1) and (1.11) and, for greater certainty, 
an original determination of a taxpayer’s non-capital loss, net capi- 
tal loss, restricted farm loss, farm loss or limited partnership loss for 
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a taxation year may be made by the Minister only at the request of 
the taxpayer. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived); IT-512: Determination and redeter- 
mination of losses. 


(1.3) Determination binding — For greater certainty, 
where the Minister makes a determination of the amount 
of a taxpayer’s non-capital loss, net capital loss, restricted 
farm loss, farm loss or limited partnership loss for a taxa- 
tion year or makes a determination under subsection 
(1.11) with respect to a taxpayer, the determination is 
(subject to the taxpayer’s rights of objection and appeal in 
respect of the determination and to any redetermination 
by the Minister) binding on both the Minister and the tax- 
payer for the purpose of calculating the income, taxable 
income or taxable income earned in Canada of, tax or 
other amount payable by, or amount refundable to, the 
taxpayer, as the case may be, for any taxation year. 

Related Provisions: 96(2.1) — Limited partnership loss; 111 — Losses 


deductible; 160.2(3) — Minister may assess recipient under RRSP or 
RRIF. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived); IT-512: Determination and redeter- 
mination of losses. 


(1.4) Determination in respect of a partnership — 


The Minister may, within 3 years after the day that is the 
later of 


(a) the day on or before which a member of a partner- 
ship is, or but for subsection 220(2.1) would be, re- 
quired under section 229 of the Income Tax Regula- 
tions to make an information return for a fiscal period 
of the partnership, and 


(b) the day the return is filed, 


determine any income or loss of the partnership for the 
fiscal period and any deduction or other amount, or any 
other matter, in respect of the partnership for the fiscal 
period that is relevant in determining the income, taxable 
income or taxable income earned in Canada of, tax or 
other amount payable by, or any amount refundable to or 
deemed to have been paid or to have been an overpay- 
ment by, any member of the partnership for any taxation 
year under this Part. 

Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to 
determination under 152(1.4); 152(1.5), (1.6) — Notice of determination; 
152(1.7) — Determination binding; 152(1.8)—— Assessment where part- 
nership found not to exist; 163(2.9) — Partnership can be assessed certain 
penalties as though it were a corporation; 165(1.15) — Objection to deter- 
mination; 244(15) — Determination deemed made on date mailed. 


History: Subsec. 152(1.4) added by 1998, c. 19, subsec. 181(2), applica- 
ble in respect of determinations made after June 18, 1998. 


(1.5) Notice of determination — Where a determina- 
tion is made under subsection (1.4) in respect of a part- 
nership for a fiscal period, the Minister shall send a notice 
of the determination to the partnership and to each person 
who was a member of the partnership during the fiscal 
period. 

Related Provisions: 152(1.6) — Determination valid even if notice not 
received by partners; 244(14) — Presumption re date of mailing of deter- 
mination; 244(20) — Notice mailed to partnership deemed provided to all 
partners; 248(7)(a) — Mail deemed received on day mailed. 

History: Subsec. 152(1.5) added by 1998, c. 19, subsec. 181(2), applica- 
ble in respect of determinations made after June 18, 1998: 


(1.6) Absence of notification — No determination 
made under subsection (1.4) in respect of a partnership 
for a fiscal period is invalid solely because one or more 
persons who were members of the partnership during the 
period did not receive a notice of the determination. 


S. 152(1.8) 


Related Provisions: 244(20) — Notice mailed to partnership deemed 
provided to all partners. 


History: Subsec, 152(1.6) added by 1998, c. 19, subsec. 181(2), applica- 
ble in respect of determinations made after June 18, 1998. 


(1.7) Binding effect of determination — Where the 
Minister makes a determination under subsection (1.4) or 
a redetermination in respect of a partnership, 


(a) subject to the rights, of objection and appeal of the 
member of the partnership referred to in subsection 
165(1.15) in respect of the determination or redetermi- 
nation, the determination or redetermination is binding 
on the Minister and each member of the partnership 
for the purposes of calculating the income, taxable in- 
come or taxable income earned in Canada of, tax or 
other amount payable by, or any amount refundable to 
or deemed to have been paid or to have been an over- 
payment by, the members for any taxation year under 
this Part; and 


(b) notwithstanding subsections (4), (4.01), (4.1) and 
(5), the Minister may, before the end of the day that is 
one year after the day on which all rights of objection 
and appeal expire or are determined in respect of the 
determination or redetermination, assess the tax, inter- 
est, penalties or other amounts payable and determine 
an amount deemed to have been paid or to have been 
an overpayment under this Part in respect of any mem- 
ber of the partnership and any other taxpayer for any 
taxation year as may be necessary to give effect to the 
determination or redetermination or a decision of the 
Tax Court of Canada, the Federal Court of Appeal or 
the Supreme Court of Canada. 

History: Para. 152(1.7)(b) amended by 2002, c. 8, para. 184(a) to substi- 


tute “Federal Court of Appeal” for “Federal Court of Canada’, in force 
July 2, 2003. 


Subsec. 152(1.7) added by 1998, c. 19, subsec. 181(2), applicable in re- 
spect of determinations made after June 18, 1998. 


(1.8) Time to assess — Where, as a result of represen- 
tations made to the Minister that a person was a member 
of a partnership in respect of a fiscal period, a determina- 
tion 1s made under subsection (1.4) for the period and the 
Minister, the Tax Court of Canada, the Federal Court of 
Appeal or the Supreme Court of Canada concludes at a 
subsequent time that the partnership did not exist for the 
period or that, throughout the period, the person was not a 
member of the partnership, the Minister may, notwith- 
standing subsections (4), (4.1) and (5), within one year 
after that subsequent time, assess the tax, interest, penal- 
ties or other amounts payable, or determine an amount 
deemed to have been paid or to have been an overpay- 
ment under this Part, by any taxpayer for any taxation 
year, but only to the extent that the assessment or deter- 
mination can reasonably be regarded 


(a) as relating to any matter that was relevant in the 
making of the determination made under subsection 
(1.4); 


(b) as resulting from the conclusion that the partner- 
ship did not exist for the period; or 


(c) as resulting from the conclusion that the person 
was, throughout the period, not a member of the 
partnership. 


Related Provisions [subsec. 152(1.8)]: 165(1.1)(a), (d) — Limita- 
tion of right to object; 169(2)(a), (d) — Limitation of right to appeal. 


History: The opening words of subsec. 152(1.8) amended by 2002, c. 8, 
para. 184(b) to substitute “Federal Court of Appeal” for “Federal Court of 
Canada”, in force July 2, 2003. 
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Subsec. 152(1.8) added by 1998, c. 19, subsec. 181(2), applicable in re- 
spect of determinations made after June 18, 1998. 


(2) Notice of assessment — After examination of a 
return, the Minister shall send a notice of assessment to 
the person by whom the return was filed. 


Related Provisions: 158 — Remainder payable forthwith after assess- 
ment mailed; 244(14), (15) — Mailing date of assessment. 


Selected Cases [subsec. 152(2)]: Sinnott v. R., [2000] 4 C.T.C. 2438 
(TCC) (Sending of notice of assessment to trustee in bankruptcy instead of 
taxpayer did not give rise to extension of delays to object). 


Forms: T67A, T67AC, T67AN, T453, T456, T457, T492: Notices of as- 
sessment; T1132: Alternative address authorization. 


(3) Liability not dependent on assessment — Lia- 
bility for the tax under this Part is not affected by an in- 
correct or incomplete assessment or by the fact that no 
assessment has been made. 

Related Provisions: 152(4), (6), (8) — Assessment and reassessment; 
160.2(3) — Minister may assess recipient; 165 — Objections to assess- 
ments; 166 — Assessment not to be vacated by reason of improper proce- 
dures; 169 — Appeal. 


Selected Cases [subsec. 152(3)]: Guaranty Properties Ltd. v. Can- 
ada, [1990] 2 C.T.C. 94 (FCA); leave to appeal to SCC refused (1991), 49 
B.L.R. 320 (note) (Amalgamating company not relieved of taxes prior to 
amalgamation; notice of reassessment valid). 


(3.1) Definition of “normal reassessment pe- 
riod” — For the purposes of subsections (4), (4.01), 
(4.2), (4.3), (5) and (9), the normal reassessment period 
for a taxpayer in respect of a taxation year is 


(a) where at the end of the year the taxpayer is a mu- 
tual fund trust or a corporation other than a Canadian- 
controlled private corporation, the period that ends 4 
years after the earlier of the day of mailing of a notice 
of an original assessment under this Part in respect of 
the taxpayer for the year and the day of mailing of an 
original notification that no tax is payable by the tax- 
payer for the year; and 


(b) in any other case, the period that ends 3 years after 
the earlier of the day of mailing of a notice of an origi- 
nal assessment under this Part in respect of the tax- 
payer for the year and the day of mailing of an original 
notification that no tax 1s payable by the taxpayer for 
the year. 


Related Provisions: 136(1) — Cooperative corporation may be private 
corporation for purposes of s. 152; 137(7) — Credit union may be private 
corporation; 152(4), (6), (8) — Assessment and reassessment; 160.2(3) — 
Minister may assess recipient; 165 — Objections to assessments; 166 — 
Irregularities; 169, 172 — Appeal; 244(14) — Notice presumed mailed on 
date of notice; 244(15) — Date when assessment made. 


History: 2001, c. 17, subsec. 150(2) (see below) is applicable in respect 
of an individual if, at any particular time after October 1, 1996 and before 
June 14, 1999 (two years before Royal Assent), 


(a) the individual ceased to be resident in Canada; or 


(b) where the individual is a trust, the trust made a distribution of pro- 
perty to which subsec. 107(2) does not apply solely because of the 
application of subsection 107(5), as amended. 


Subsec. 150(2) reads as follows: 


(2) Where this subsection applies in respect of an individual, for the 
purposes of any reassessment of the individual’s tax, interest or pen- 
alties, for any year, that is necessary to take into account the appli- 
cation of this Act in respect of the cessation of residence or the dis- 
tribution referred to in subsection (1), the individual’s normal 
reassessment period under subsection 152(3.1) of the Act for any 
taxation year that ends at or after the particular time described in 
subsection (1) is, notwithstanding subsection 152(3.1) of the Act, 
deemed to end on the later of 


(a) the day on which the normal reassessment period for the 
year would, but for this section, end; and 


(b) the day [June 14, 2002] that is one year after the day on 
which this Act [2001, c. 17] receives royal assent. 
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The opening words of subsec. 152(3.1) amended by 1999, c. 22, subsec. 
63.1(1), applicable to appeals disposed of after June 17, 1999. The open- 
ing words formerly read: 


(3.1) For'the purposes of subsections (4), (4.01), (4.2), (4.3) and (5), 
the normal reassessment period for a taxpayer in respect of a taxa- 
tion year is 
Subsec. 152(3.1) amended by 1998, c. 19, subsec. 181(3), applicable after 
April 27, 1989. The subsec. formerly read: 
(3.1) For the purposes of subsections (4), (4.2), (4.3) and (5), the 
normal reassessment period for a taxpayer in respect of a taxation 
year is 
(a) where at the end of the year the taxpayer is a mutual fund 
trust or a corporation other than a Canadian-controlled private 
corporation, the period that ends 4 years after the day of mailing 
of a notice of an original assessment under this Part in respect 
of the taxpayer for the year or the day of mailing of a notifica- 
tion that no tax is payable by the taxpayer for the year; and 


(b) in any other case, the period that ends 3 years after the day 
of mailing of a notice of an original assessment under this Part 
in respect of the taxpayer for the year or the day of mailing of a 
notification that no tax is payable by the taxpayer for the year. 


That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c. 
7, Sch. VIII (1993, c. 24), subsec. 90(1), to add reference to subsection 
(4.3), applicable to reassessments and redeterminations in respect of taxa- 
tion years made after June 10, 1993 that relate to changes in balances for 
other taxation years made as a result of assessments made, or decisions on 
appeals rendered, after December 20, 1991. 


That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 125(1), to add reference to subsec. (4.2), 
applicable to assessments and redeterminations made in respect of 1985 ef 
seq. 

Selected Cases [subsec. 152(3.1)]: Brunette v. R., [2001] 1 C.T.C. | 
2008 (TCC) (Delay starts the day after assessment issued); Continental 
Bank of Canada vy. R., [1998] 4 C.T.C. 77 (SCC) (Minister not permitted 
to completely change basis of assessment long after reassessment period); 
APL Oil & Gas Ltd. v. Canada, [1996] 3 C.T.C. 2001 (TCC) (Minister 
could not repudiate valid assessment because of a correctable error). 


(3.2) Determination of deemed overpayment 
[Child Tax Benefit]— A taxpayer may, during any 
month, request in writing that the Minister determine the 
amount deemed by subsection 122.61(1) to be an over- 
payment on account of the taxpayer’s liability under this 
Part for a taxation year that arose during the month or any 
of the 11 preceding months. 

Related Provisions: 152(3.3) — Notice of determination. 


History: Subsec. 152(3.2) added by 1994, c. 7, Sch. VII (1992, c. 48), 
subsec. 15(2), applicable to months that are after 1992. 


(3.3) Notice of determination [Child Tax Bene- 
fit] — On receipt of the request referred to in subsection 
(3.2), the Minister shall, with all due dispatch, determine 
the amounts deemed by subsection 122.61(1) to be over- 
payments on account of the taxpayer’s liability under this 
Part that arose during the months in respect of which the 
request was made or determine that there is no such 
amount, and shall send a notice of the determination to 
the taxpayer. 

History: Subsec. 152(3.3) added by 1994, c. 7, Sch. VH (1992, c. 48), 
subsec. 15(2), applicable to months that are after 1992. 


(3.4) Determination of Ul premium tax credit — A 
taxpayer may request in writing that the Minister deter- 
mine the amount deemed by subsection 126.1(6) or (7) to 
be an overpayment on account of the taxpayer’s liability 
under this Part for a taxation year. 

Related Provisions: 152(3.5) — Notice of determination. 


History: Subsec. 152(3.4) added by 1994, c. 8, subsec. 20(2), applicable 
after 1992. 


(3.5) Notice of determination [Ul premium tax 
credit] — On receipt of the request referred to in subsec- 
tion (3.4), the Minister shall, with all due dispatch, deter- 
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mine the amount deemed by subsection 126.1(6) or (7), as 
the case may be, to be an overpayment on account of the 
taxpayer’s liability under this Part for a taxation year, or 
determine that there is no such amount, and shall send a 
notice of the determination to the taxpayer. 


Proposed Repeal — 152(3.4), (3.5) 


Application: The February 27, 2004 draft legislation, subsec. 89(2), will 
repeal subsecs. 152(3 ce and (3.5), cee in respect of forms nee af- 
ter March 20, 2003. 

Technical Notes (December 20, 2002): This subsection 
[(3.4)] enables a taxpayer to request. the Minister of National 
Revenue to determine the amount deemed by subsection 126.1(6) 
or (7) to be an overpayment on account of the taxpayer’ s habihty 
under Part lof the Act. 

This subsection is repealed sonschlladae iD the repeal of section 
126.1. For’ additional ee see the’ vee gpelpee to section 
1267F?" 

Subsection 152(3. 5) requires the Minister of National Revenue to 
respond to a request for a determination of the UI premium tax 
credit. This subsection is repealed consequential to the repeal of 
section 126.1. For additional information, see the commentary to 
section 126.1. 


History: Subsec. 152(3.5) added by 1994, c. 8, subsec. 20(2), applicable 
after 1992. 


(4) Assessment and reassessment [limitation pe- 
riod] — The Minister may at any time make an assess- 
ment, reassessment or additional assessment of tax for a 
taxation year, interest or penalties, if any, payable under 
this Part by a taxpayer or notify in writing any person by 
whom a return of income for a taxation year has been 
filed that no tax is payable for the year, except that an 
assessment, reassessment or additional assessment may 
be made after the taxpayer’s normal reassessment period 
in respect of the year only if 


(a) the taxpayer or person filing the return 


(i) has made any misrepresentation that 1s attributa- 
ble to neglect, carelessness or wilful default or has 
committed any fraud in filing the return or in sup- 
plying any information under this Act, or 


(ii) has filed with the Minister a waiver in pre- 
scribed form within the normal reassessment pe- 
riod for the taxpayer in respect of the year; or 


(b) the assessment, reassessment or additional assess- 
ment is made before the day that is 3 years after the 
end of the normal reassessment period for the taxpayer 
in respect of the year and 


(i) is required pursuant to subsection (6) or would 
be so required if the taxpayer had claimed an 
amount by filing the prescribed form referred to in 
that subsection on or before the day referred to 
therein, 


(ii) is made as a consequence of the assessment or 
reassessment pursuant to this paragraph or subsec- 
tion (6) of tax payable by another taxpayer, 


(iii) is made as a consequence of a transaction in- 
volving the taxpayer and a non-resident person 
with whom the taxpayer was not dealing at arm’s 
length, 


(iii.1) is made, if the taxpayer is non-resident and 
carries on a business in Canada, as a consequence 
of 


(A) an allocation by the taxpayer of revenues or 
expenses as amounts in respect of the Canadian 
business (other than revenues and expenses that 
relate solely to the Canadian business, that are 
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recorded in the books of account of the Cana- 
dian business, and the documentation in support 
of which is kept in Canada), or 


(B) a notional transaction between the taxpayer 
and its Canadian business, where the transac- 
tion is recognized for the purposes of the com- 
putation of an amount under this Act or an ap- 
plicable tax treaty. 


(iv) is made as a consequence of a payment or re- 
imbursement of any income or profits tax to or by 
the government of a country other than Canada or a 
government of a state, province or other political 
subdivision of any such country, 


(v) is made as a consequence of a reduction under 
subsection 66(12.73) of an amount purported to be 
renounced under section 66, or 


(vi) is made in order to give effect to the applica- 
tion of subsection 118.1(15) or (16). 


- Proposed Amendment — 152(4)(b)(vi) 
(vi) is made in order to give effect to the applica- 
tion of subsection soe or (10) or 118.1015) or 
(16). 
Application: The October 30, 2003 Notice of Ways and Means Motion 


(NRTs and FIEs), s. 31, will amend subpara, 152(4)(b)(vi) to read as 
above, applicable after 2002. 


Technical Notes: In general terms, subsection 152(4) pro- 
vides that the Minister of National Revenue may not reassess 
tax payable by a taxpayer for a taxation year after the normal 
reassessment period for the taxpayer in respect of the year un- 
less certain conditions described in paragraph 152(4)(a) or (b) 
have been met. Subparagraph 152(4)(b)(vi) allows the Minister 
to reassess a taxpayer within 3 years after the end of the normal 
reassessment period for the taxpayer in respect of the year 
where the reassessment is made in order to give effect to the 
application of subsection 118.1(15) or (16). 


Subparagraph 152(4)(b)(vi) i is amended to also allow the Min- 
ister to reassess a taxpayer within three years after the end of 
the normal reassessment period where the reassessment is 
made in order to give effect to the application of subsection 
94(9) or (10). For more information on subsections 94(9) and 
(10), see the commentary on those subsections. 


Related Provisions: 12(2.2) — Late assessment where amount elected 
re 12(1)(x) inclusion; 13(6)— Misclassified property; 21(5) — Late as- 
sessment to permit capitalization of interest; 67.5(2) — Late assessment re 
illegal payments; 69(12) — Late assessment on disposition of property be- 
low market value; 80.04(9) — Late assessment re transfer of forgiven 
amount of debt to related person; 104(5.31)— Revocation beyond the 
deadline of trust’s election to defer 21-year deemed disposition; 
118.1(11) — Late assessment on determination of value of cultural pro- 
perty; 127(17) — Assessment re ITC SR&ED pool beyond the deadline; 
128.1(6)(d) — Late assessment to eliminate departure tax paid by taxpayer 
who returns to Canada; 143.2(15) — Limitation period inapplicable to re- 
assessment of tax shelter investment; 146(8.01) — Home Buyer’s Plan & 
LLP — late assessment of tax on withdrawal; 152(1.7) — Limitation pe- 
riod re determination of partnership income or loss; 152(3.1) — Normal 
reassessment period; 152(4.01) — Limitation on extended assessments; 
152(4.1) — Where waiver revoked; 152(4.2) — Reassessment with tax- 
payer’s consent; 152(4.3) — Consequential assessment; 152(5) — Limita- 


tion on assessments; 158— Payment of balance on _ assessment; 
160.2(3) — Minister may assess recipient under RRSP or RRIF; 
161.1(7) —Late assessment to allow interest offset allocation; 


164(1)(b) — Refunds; 165(1.1) — Limitation of right to object; 165(5) — 
Effect of filing of notice of objection; 169(2) — Limitation of right to ap- 
peal; 173(2) — Time during consideration not to count; 174(5) — Time 
during consideration of question not counted; 184(4) — Late assessment 
after election re excess capital dividend; 231.6 — Foreign-based informa- 
tion; 237.1(6.2) — Late assessment denying tax shelter deduction while 
penalty unpaid; 244(15)—- Date when assessment made; /nterpretation 
Act 26 — Deadline on Sunday or holiday extended to next business day. 
History: Subpara. 152(4)(b)(iii.1) added by 2001, c. 17, subsec. 149(1), 
applicable to 2000 et seg. 
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Subsec. 152(4) amended by 1998, c. 19, subsec. 181(4), applicable after 
April 27, 1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. 
(b)(vi); 
and 


(b) to a taxation year before the 1996 taxation year, it shall be read 
without reference to subpara. (b)(v). 


Subsec. 152(4) formerly read: 


(4) Subject to subsection (5), the Minister may at any time assess 
tax for a taxation year, interest or penalties, if any, payable under 
this Part by a taxpayer or notify in writing any person by whom a 
return of income for a taxation year has been filed that no tax is 
payable for the year, and may 


(a) at any time, if the taxpayer or person filing the return 


(i) has made any misrepresentation that is attributable to 
neglect, carelessness or wilful default or has committed any 
fraud in filing the return or in supplying any information 
under this Act, or 


(ii) has filed with the Minister a waiver in prescribed form 
within the normal reassessment period for the taxpayer in 
respect of the year, 


(b) before the day that is 3 years after the expiration of the nor- 
mal reassessment period for the taxpayer in respect of the year, 
if 
(i) an assessment or reassessment of the tax of the taxpayer 
was required pursuant to subsection (6) or would have been 
required if the taxpayer had claimed an amount by filing 
the prescribed form referred to in that subsection on or 
before the day referred to therein, 


(11) there is reason, as a consequence of the assessment or 
reassessment of another taxpayer’s tax pursuant to this par- 
agraph or subsection (6), to assess or reassess the tax- 
payer’s tax for any relevant taxation year, 


(111) there is reason, as a consequence of a transaction in- 
volving the taxpayer and a non-resident person with whom 
the taxpayer was not dealing at arm’s length, to assess or 
reassess the taxpayer’s tax for any relevant taxation year, or 


(iv) there is reason, as a consequence of an additional pay- 
ment or reimbursement of any income or profits tax to or 
by the government of a country other than Canada, to as- 
sess or reassess the taxpayer’s tax for any relevant taxation 
year, and 


(c) within the normal reassessment period for the taxpayer in 
respect of the year, in any other case, 


reassess or make additional assessments, or assess tax, interest or 
penalties under this Part, as the circumstances require, except that a 
reassessment, an additional assessment or an assessment may. be 
made under paragraph (b) after the normal reassessment period for 
the taxpayer in respect of the year only to the extent that it may 
reasonably be regarded as relating to 


(d) the assessment or reassessment referred to in subparagraph 
(b)(i) or (ii), 
(e) the transaction referred to in subparagraph (b)(ii1), or 


(f) the additional payment or reimbursement referred to in sub- 
paragraph (b)(iv). 


Selected Cases [subsec. 152(4)]: Agazarian v. R., [2003] 1 C.T.C. 
2323 (TCC) (Authority for reassessments re loss carry-backs derived from 
152(4), not 152(6)); Mitchell v. Canada (A.G.), [2003] 1 C.T.C. 194 
(FCA); rev’g [2001] 2 C.T.C. 301 C(FCTD) (Waivers did not have to be in 
prescribed form); Demers vy, R., 2002 CarswellNat 4740 (TCC) (Claim of 
manifestly incorrect deduction was misrepresentation); Brent v. R., [2001] 
4 C.T.C. 2697 (TCC) (Where no knowledge exists of underlying facts, no 
neglect in misrepresentation of income); Continental Steel Ltd. v. R., 
{2000} | C.T.C. 2732 (TCC) (Statutory limitation not applicable where 
error ought to have been discovered); Markevich vy. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act); 
Continental Bank of Canada y. R., [1998] 4 C.T.C. 77 (SCC) (Minister not 
permitted to completely change basis of assessment long after reassess- 
ment period); APL Oil & Gas Ltd. v. Canada, [1996] 3 C.T.C. 2001 
(TCC) (Minister could not repudiate valid assessment because of a cor- 
rectable error); Nesbitt v. Canada, 96 D.T.C. 6588 (FCA) (Mathematical 
error can constitute misrepresentation); Duthie Estate v. Canada, [1995] 2 
C.T.C. 157 (FCTD) (Minister has power to issue contradictory 
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assessments); Paramount Productions Inc. v. Canada, [1993] 2 C.T.C. 47 
(FCTD) (Limitation period ran, even where assessment erroneous); 
Dauphinais (P.) v. MNR, [1993].1 C.T.C. 2056 (TCC) (Day on which as- 
sessment made excluded in computing delay within which Minister may 
reassess); Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 (TCC) (Minister 
not bound by position taken in earlier assessment); Solberg (S.J.) v. Can- 
ada, [1992] 2 C.T.C. 208 (FCTD) (Mistaken reference in waiver was tech- 
nical defect only and did not preclude reassessment under Part I); 
Lornport Investments Ltd. vy. Canada, {1992} | C.T.C. 351 (FCA) (Second 
notice of reassessment, later vacated, does not nullify first notice of 
reassessment); Dick v. MNR, [1991] 2 C.T.C. 2034 (TCC); appealed to 
FCTD (Aug. 30, 1991), File T-2251-91 (Since Minister failed to show 
fraud or misrepresentation reassessments for two taxation years statute- 
barred); Canadian Marconi Co. v. Canada, [1991] 2 C.T.C. 352 (FCA); 
leave to appeal to SCC refused (1992), 90 D.L.R. (4th) viii (note) (Min- 
ister has no power to reassess once statutory period has expired); Cal 
Investments Ltd. v. Canada, [1990] 2 C.T.C. 418 (FCTD) (Waiver without 
corporate seal valid where signed by an officer of the company with 1m- 
plied authority; corporate seal discretionary provision for Minister’s 
benefit); Flanagan v. R., [1987] 2 C.T.C. 167 (FCA) (Notice of reassess- 
ment not sent when still retained by Minister); Davis v. R., [1984] C.T.C. 
564 (FCTD) (Alleged misrepresentation for reassessment must not be 
proved before out-of-court settlement); Burroughs v. R., [1982] C.T.C. 
414 (FCTD) (Notice must be “sent”, not necessarily “received”, within 
prescribed time); Saykaly v. MNR, [1976] C.T.C. 702 (FCTD) (Reassess- 
ments justified upon presumption of misrepresentation when taxpayer not 
reporting benefit from transactions); Bisson v. MNR, [1972] C.T.C. 446 
(FCTD) (Minister cannot reassess when taxpayer had no intention to 
defraud); Bronze Memorials Ltd. v. MNR, [1969] C.T.C. 620 (Exch.) 
(Minister not allowed to reassess after expiry of four-year limitation pe- 
riod from original assessment when no proof of fraud). 

I.T. Application Rules: 62(1) (152(4) applies to assessments since De- 
cember 23, 1971). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-121R3: Elec- 
tion to capitalize cost of borrowed money (archived); IT-185R: Losses 
from theft, defalcation or embezzlement; IT-384R: Reassessment where 
option exercised in subsequent year. 

Information Circulars: 75-7R3: Reassessment of a return of income: 
77-11: Sales tax reassessments — deductibility in computing income; 84- 
1: Revision of capital cost allowance claims and other permissive deduc- 
tions; 92-3: Guidelines for refunds beyond the normal three year period. 


Forms: T2029: Waiver in respect of the normal reassessment period. 


(4.01) Assessment to which para. 152(4)(a) or (b) 
applies — Notwithstanding subsections (4) and (5), an 
assessment, reassessment or additional assessment to 
which paragraph (4)(a) or (4)(b) applies in respect of a 
taxpayer for a taxation year may be made after the tax- 
payer’s normal reassessment period in respect of the year 
to the extent that, but only to the extent that it Can reason- 
ably be regarded as relating to, 


(a) where paragraph (4)(a) applies to the assessment, 
reassessment or additional assessment, 


(i) any misrepresentation made by the taxpayer or a 
person who filed the taxpayer’s return of income 
for the year that is attributable to neglect, careless- 
ness or wilful default or any fraud committed by 
the taxpayer or that person in filing the return or 
supplying any information under this Act, or 


(11) a matter specified in a waiver filed with the 
Minister in respect of the year; and 


(b) where paragraph (4)(b) applies to the assessment, 
reassessment or additional assessment, 


(1) the assessment, reassessment or additional as- 
sessment to which subparagraph (4)(b)(i) applies, 


(i1) the assessment or reassessment referred to in 
subparagraph (4)(b)(i1), 

(iii) the transaction referred to in subparagraph 
(4)(b)(iii), 

(iv) the payment or reimbursement referred to in 
subparagraph (4)(b)(iv), 
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(v) the reduction referred to in subparagraph 
(4)(b)(v), or 
(vi) the application referred to in subparagraph 
(4)(b)(vi). 
Related Provisions: 152(1.7) — Limitation period re determination of 
partnership income or loss; 152(3.1)— Normal reassessment period. 


History: Subsec. 152(4.01) added by 1998, c. 19, subsec. 181(4), applica- 
ble after April 27, 1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. 
(b)(vi); and 


(b) to a taxation year before the 1996 taxation year, it shall be read 
without reference to subpara. (b)(v). 


(4.1) Where waiver revoked — Where the Minister 
would, but for this subsection, be entitled to reassess, 
make an additional assessment or assess tax, interest or 
penalties by virtue only of the filing of a waiver under 
subparagraph (4)(a)(ii), the Minister may not make such 
reassessment, additional assessment or assessment after 
the day that is six months after the date on which a notice 
of revocation of the waiver in prescribed form is filed. 

Related Provisions: 152(1.7) — Limitation period re determination of 
partnership income or loss; 152(4.2) — Reassessment with taxpayer’s 


consent; 165(1.2) — No objection permitted where right to object waived; 
169(2.2) — No appeal where right to object or appeal waived. 


Forms: 1652: Notice of revocation of waiver. 


(4.2) [Reassessment with taxpayer’s consent] — 
Notwithstanding subsections (4), (4.1) and (5), for the 
purpose of determining, at any time after the expiration of 
the normal reassessment period for a taxpayer who is an 
individual (other than a trust) or a testamentary trust in 
respect of a taxation year, 


(a) the amount of any refund to which the taxpayer is 
entitled at that time for that year, or 


(b) a reduction of an amount payable under this Part 
by the taxpayer for that year, 


the Minister may, if application therefor has been made 
by the taxpayer, 


(c) reassess tax, interest or penalties payable under this 
Part by the taxpayer in respect of that year, and 


(d) redetermine the amount, if any, deemed by subsec- 
tion 120(2) or (2.2), 122.5(3), 122.51(2), 127.1(), 
127.41(3) or 210.2(3) or (4) to be paid on account of 
the taxpayer’s tax payable under this Part for the year 
or deemed by subsection 122.61(1) to be an overpay- 
ment on account of the taxpayer’s liability under this 
Part for the year. 


Proposed Amendment — 152(4.2) — 10-year | 
— timit 
Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Taxpayer-Requested Adjustments 


(22) That, for requests made in a calendar year that is after 2004, 
by a taxpayer who is an individual (other than a trust) or a testa- 
mentary trust, the Minister of National Revenue may not, in re- 
spect of a taxation year of the taxpayer that ended more than ten 
calendar years before the beginning of that calendar year 


(a) make a reassessment under subsection 152(4.2) of the Act 
in respect of the taxation year, 


(b) refund under paragraph 164(1.5)(a) of the Act any over- 
payment for the taxation year, 


(c) waive or cancel, under subsection 220(3.1) of the Act, all 
or any portion of any penalty assessed in or in respect of, or 
interest otherwise accrued during, the taxation year, or 


(d) extend the time for making an election, or grant permis- 
sion to amend or revoke an election, under subsection 


S. 152(4.2) 


220(3.2) of the Act, that was otherwise required to have been 
made before the end of the taxation year. 


Federal budget, Supplementary pete cae March 23, 
2004: Taxpayer-Requested Adjustments 


In 1991 the Income Tax Act was amended to allow an individual 
or testamentary trust to request that the Minister of National Rev- 
enue accept a late-filed return for a taxation year, or reassess an 
income tax return beyond the normal reassessment period for a 
taxation year (generally 3 years), in order to provide for an in- 
come tax refund. This measure allowed the Minister to assess or 
reassess returns for the 1985 and subsequent taxation years. At 
the same time, the Act was also amended to permit the Minister 
of National Revenue to accept late-filed, amended, or revoked 
elections for taxation years after 1984 where an intention to 
make (or revoke) the election can be shown, and to waive or can- 
cel penalties or interest for taxation years after 1984 in situations 
where factors beyond the taxpayer’s control, such as illness or a 
natural disaster, prevented a tax return from being filed on time. 
However, these provisions did not include a mechanism to up- 
date the 1985 base year. 


Administrative problems can arise in verifying. Apes made for 
taxation years going as far back as 1985. The budget therefore 
proposes that, for applications for relief made after 2004, adjust- 
ments made under these provisions be limited to taxation years 
that end in any of the ten preceding calendar years. 


This measure will come into effect after 2004 in order to give 
taxpayers an opportunity to review their records and, if needed, 
Tae ane boii based: aaa the current law. 


Related Provisions: 152(3.1)— Normal reassessment _ period; 
152(4.3) —Consequential assessment; 164(1.5)— Refunds; 164(3.2) — 
Interest on refunds and repayments; 165(1.2) — Limitation of right to ob- 
ject; 225.1(1) — No collection restrictions following assessment. 


History: Para. 152(4.2)(d) amended by 2000, c. 19, subsec. 44(2), appli- 
cable to 1999 et seg. The para. formerly read: 


(d) redetermine the amount, if any, deemed by subsection 120(2), 
122.5(3), 122.51(2), 127.11), 127.41(3), or. 210,2(3). or (4) to be 
paid on account of the taxpayer’s tax payable under this Part for the 
year or deemed by subsection 122.61(1) to be an overpayment on 
account of the taxpayer’s liability under this Part for the year. 


Para. 152(4.2)(d) amended by 1998, c. 19, subsec. 42(2), applicable to 
1997 et seq., except that for the 1997 taxation year the reference to “sub- 
section 120(2),” shall be read as a reference to “subsection 120(2), 
120.1(4),”. Para. 152(4.2)(d) formerly read: 


(d) redetermine the amount, if any, deemed by subsection 120(2), 
120.1(4), 122.5(3), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid 
on account of the taxpayer’s tax payable under this Part for the year 
or deemed by subsection 119(2), 122.61(1) or 126.1(6) or (7) to be 
an overpayment on account of the taxpayer’s liability under this 
Part for the year. 


Para. 152(4.2)(d) amended by 1995, c. 3, subsec. 46(2), applicable to taxa- 
tion years that end after February 22, 1994. Para. (d) formerly read: 


(d) redetermine the amount, if any, deemed by subsection 120(2), 
120.1(4), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year or deemed 
by subsection 119(2), 122.61(1) or 126.1(6) or (7) to be an overpay- 
ment on account of the taxpayer’s liability under this Part for the 
year, 


Para. 152(4.2)(d) amended by 1994, c. 8, subsec. 20(3), applicable after 
1992, except that in its application to redeterminations made in respect of 
the 1991 and 1992 taxation years, the para. shall be read as follows: 


(d) redetermine the amount, if any, deemed by subsection 120(2), 
120.1(4), 122.2(1), 122.5(3), 127.1€1), 144(9) or 210.2(3) or (4) to 
be paid on account of the taxpayer’s tax under this Part for the year 
or deemed by subsection 119(2) or 122.61(1) to be an overpayment 
on account of the taxpayer’s liability under this Part for the year. 
Para. (d) formerly read: 

(d) redetermine the amount, if any, deemed by subsection 120(2) 
120.1(4), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year or deemed 
by subsection 119(2) or 122.61(1) to be an overpayment on account 
of the taxpayer’s liability under this Part for the year. 
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Para. 152(4.2)(d) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
15(3), applicable to redeterminations made in respect of 1991 et seq. ex- 
cept that, in its application to redeterminations made in respect of the 1991 
and 1992 taxation years, the para. shall be read as follows: 


(d) redetermine the amount of tax, if any, deemed by subsection 
120(2), 120.1(4), 122.2(1), 122.5(3), 127.11), 144(9) or 210.2(3) or 
(4) to be paid on account of the taxpayer’s tax under this Part for the 
year or deemed by subsection 119(2) or 122.61(1) to be an overpay- 
ment on account of the taxpayer’s liability under this Part for the 
year. 

Para. (4.2)(d) formerly read: 


(d) redetermine the amount of tax, if any, deemed by subsection 
119(2), 120(2), 120.1(4), 122.2(1), 122.5(3), 127.11), 144(9). or 
210.2(3) or (4) of this Act or subsection 122.4(3) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it ap- 
plied to taxation years ending before 1991, to have been paid on 
account of the taxpayer’s tax under this Part for that year. 


Subsec, 152(4.2) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 125(2), 
applicable to assessments and redeterminations made in respect of 1985 et 
Seq. 

Information Circulars: 75-7R3: Reassessment of a return of income; 
92-3: Guidelines for refunds beyond the normal three year period. 


Application Policies: SR&ED 94-01: Retroactive claims for scientific 
research (TPRs). 


(4.3) Consequential assessment — Notwithstanding 
subsections (4), (4.1) and (5), where the result of an as- 
sessment or a decision on an appeal is to change a partic- 
ular balance of a taxpayer for a particular taxation year, 
the Minister may, or where the taxpayer so requests in 
writing, shall, before the later of the expiration of the nor- 
mal reassessment period in respect of a subsequent taxa- 
tion year and the end of the day that is one year after the 
day on which all rights of objection and appeal expire or 
are determined in respect of the particular year, reassess 
the tax, interest or penalties payable, or redetermine an 
amount deemed to have been paid or to have been an 
overpayment, under this Part by the taxpayer in respect of 
the subsequent taxation year, but only to the extent that 
the reassessment or redetermination can reasonably be 
considered to relate to the change in the particular balance 
of the taxpayer for the particular year. 


Related. Provisions:  152(3.1)—Normal. reassessment period; 
152(4.4) — Definition of “balance”; 165(1.1) — Limitation, of right to ob- 
ject to assessments or determinations; 169(2) — Limitation of right to 
appeal. 

History: Subsec. 152(4.3) substituted by 1994, c, 21, subsec. 76(2), appli- 
cable to reassessments and redeterminations in respect of taxation. years 
made after June 10, 1993 that relate to changes in balances for other taxa- 
tion years made as a result of assessments made, or decisions on appeals 
rendered, after December 20, 1991 except that, where the day referred to 
as “the day on which all rights of objection and appeal expire or are deter- 
mined in respect of the particular year” occurred before June 10, 1993, the 
subsec. shall be read as if that reference were a reference to June 10, 1993. 
That subsec. formerly read: 


(4.3) Notwithstanding subsections (4), (4.1) and (5), where the ‘re- 
sult of an assessment or a decision on an appeal is to change a par- 
ticular balance of a taxpayer for a particular taxation year, the Min- 
ister may or, where the taxpayer so requests in writing, shall, before 
the later of the expiration of the normal reassessment period in re- 
spect of another taxation year and the end of the day that is one year 
after the day on which all rights of objection and appeal have ex- 
pired or been determined in respect of the particular year, reassess 
the tax, interest or penalties payable, or redetermine an amount 
deemed to have been paid, under this Part by the taxpayer in respect 
of the other taxation year, but only for the purpose of giving effect 
to any provision of this Act requiring the inclusion, or allowing the 
deduction, of an amount in computing a balance of the taxpayer for 
the other year, to the extent that the inclusion or deduction can rea- 
sonably be considered to relate to the change in the particular bal- 
ance of the taxpayer for the particular year. 

Subsec. 152(4.3) added by 1994, c. 7, Sch: VII (1993, c. 24), subsec. 

90(2), applicable to reassessments and redeterminations in respect of taxa- 

tion years made after June 10, 1993 that relate to changes in balances for 
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other taxation years made as a result of assessments made, or decisions on 
appeals rendered, after December 20, 1991 except that where the day re- 
ferred to in subsec. (4.3) as “the day on which all rights of objection and 
appeal have expired or been determined in respect of the particular year” 
occurs before June 10, 1993, subsec. (4.3) shall be read as if that reference 
were to June 10, 1993. 


Selected Cases [subsec. 152(4.3)]: Bulk Transfer Systems Inc. v. R., 
2004 CarswellNat 598 (TCC) (Minister must disclose factual, basis for as- 
sessment issued outside normal assessment period); Sherway. Centre, Ltd. 
v. R., [2003] 1 C.T.C. 123 (FCA) (Provision cannot be circumvented by 
reassessment under 165(1.1)). 


(4.4) Definition of “balance” — For the purpose of 
subsection (4.3), a “balance” of a taxpayer for a taxation 
year is the income, taxable income, taxable income 
earned in Canada or any loss of the taxpayer for the year, 
or the tax or other amount payable by, any amount re- 
fundable to, or any amount deemed to have been paid or 
to have been an overpayment by, the taxpayer for the 
year. 


Related Provisions: 152(4.3) — Consequential assessment; 
165(1.11)(b) — Balance adjustment to be requested specifically on large 
corporation’s notice of objection. 


History: Subsec. 152(4.4) substituted by 1994, c. 21, subsec. 76(2), appli- 
cable to reassessments and redeterminations in respect of taxation years 
made after June 10, 1993 that relate to changes in balances for other taxa- 
tion years made as a result of assessments made, or decisions on appeals 
rendered, after December 20, 1991. That subsec. formerly read: 


(4.4) For the purposes of subsection (4.3),.a “balance” of a taxpayer 
for a taxation year is the income, taxable income. earned in Canada 
or any loss of the taxpayer for the year, or the tax or other amount 
payable by, any amount refundable to, or any amount deemed to 
have been paid by, the taxpayer for the year. 


Subsec. 152(4.4) added by 1994, c. 7, Sch. VIII (1993, c..24), subsec. 
90(2), applicable to reassessments and redeterminations in respect of taxa- 
tion years made after June 10, 1993 that relate to changes in balances for 
other taxation years made as a result of assessments made, or decisions on 
appeals rendered, after December 20, 1991. 


(5) Limitation on assessments — There shall not be 
included in computing the income of a taxpayer for a tax- 
ation year, for the purpose of an assessment, reassessment 
or additional assessment made under this Part after the 
taxpayer’s normal reassessment period in respect of the 
year, any amount that was not included 1n computing the 
taxpayer’s income for the purpose of an assessment, reas- 
sessment or additional assessment made under this Part 
before the end of the period. 


Related Provisions: 12(2.2) — Deemed outlay or expense; 67.5(2) — 
Reassessments; 127(17) — Assessment re ITC SR&ED pool beyond the 
deadline; 152(1.7) — Limitation period re determination of partnership in- 
come or loss; 152(3.1) — Normal reassessment period; 152(4.01).— Lim- 
itation on extended assessments; 152(4.2) — Assessment; 152(4.3) — 
Consequential assessment; 152(9) — Minister allowed to raise alternative 
ground of assessment; 160.2(3) — Minister may assess recipient under 
RRSP or RRIF; 161.1(7)— Late assessment to allow interest offset 
allocation. ' 


History: Subsec. 152(5) amended by 1998, c. 19, subsec. 181(5), applica- 
ble after April 27, 1989. Subsec. 152(5) formerly read: 


(5) There shall not be included in computing the income of a tax- 
payer for a taxation year, for the purposes of any reassessment, ad- 
ditional assessment or assessment of tax, interest or penalties under 
this Part that is made after the normal reassessment period for the 
taxpayer in respect of the year, any amount 


(a) that was not included in computing the taxpayer’s income 
for the purposes of an assessment of tax under this Part made 
before the end of the normal reassessment period for the 
taxpayer; 


(b) in respect of which the taxpayer establishes that the failure 
so to include it did not result from any misrepresentation that is 
attributable to negligence, carelessness or wilful default or from 
any fraud in filing a return of the taxpayer’s income or supply- 
ing any information under this Act; and 
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(c) where any waiver has been filed by the taxpayer with the 
Minister, in the form and within the time referred to in subsec- 
tion (4), with respect to a taxation year, to, which the reassess- 
ment, additional assessment or assessment of, tax, interest or 
penalties, as the case may be, relates, that the taxpayer estab- 
lishes cannot reasonably be regardedas relating to a matter 
specified in the waiver. 


Selected Cases [subsec. 152(5)]: Merswolke vy. Canada, [1995] 1 
C.T.C. 2524 (TCC) (Subsec. 152(5) does not authorize reassessment with- 
out authority of subsecs. 152(4), (4.2) or (4.3)). 


1.T. Application Rules: 62(1) (where waiver filed before papas on 
1971). 


Interpretation Bulletins: IT-241: Reassessments made after the four- 
year limit (archived). 


(6) Reassessment where certain deductions 
claimed [carrybacks] — Where a taxpayer has filed 
for a particular taxation year the return of income re- 
quired by section 150 and an amount is subsequently 
claimed by the taxpayer or on the taxpayer’s behalf for 
the year as 


(a) a deduction under paragraph 3(e) of the Jncome 
Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, by virtue of the taxpayer’s death in a subse- 
quent taxation year and the consequent application of 
section 71 of that Act in respect of an allowable capi- 
tal loss for the year, 


(b) a deduction under section 41 in respect of the tax- 
payer’s listed-personal-property loss for a subsequent 
taxation year, 


(b.1) a deduction under paragraph 60(1) in respect of a 
premium (within the meaning assigned by subsection 
146(1)) paid in a subsequent taxation year under a reg- 
istered retirement savings plan where the premium 1s 
deductible by reason of subsection 146(6.1), 


(c) a deduction under section 118.1 in respect of a gift 
made in a subsequent taxation year or under section 
111 in respect of a loss for a subsequent taxation year, 


(c.1) a deduction under section 119 in respect of a dis- 
position in a subsequent taxation year, 


(d) a deduction under subsection 127(5) in respect of 
property acquired or an expenditure made in a subse- 
quent taxation year, 


(e) a deduction under subsection 125.2 in respect of an 
unused Part VI tax credit (within the meaning assigned 
by subsection 125.2(3)) for a subsequent taxation year, 


(f) a deduction under section 125.3 in respect of an 
unused Part I.3 tax credit (within the meaning as- 
signed by subsection 125.3(3)) for a subsequent taxa- 
tion year, 


(f.1) a deduction under subsection 126(2) in respect of 
an unused foreign tax credit (within the meaning as- 
signed by subsection 126(7)), or under subsection 
126(2.21) or (2.22) in respect of foreign taxes paid, for 
a subsequent taxation year, 


(f.2) a deduction under subsection 128.1(8) as a result 
of a disposition in a subsequent taxation year, 


(¢) a deduction under subsection 147.2(4) because of 
the application of subsection 147.2(6) as a result of the 
taxpayer’s death in the subsequent taxation year, or 


(h) a deduction by virtue of an election for a subse- 
quent taxation year under paragraph 164(6)(c) or (d) 
by the taxpayer’s legal representative, 

by filing with the Minister, on or before the day on or 


before which the taxpayer is, or would be if a tax under 
this Part were payable by the taxpayer for that subsequent 


S. 152(6.1) 


taxation year, required by section 150 to file a return of 
income for that subsequent taxation year, a prescribed 
form amending the return, the Minister shall reassess the 
taxpayer’s tax for any relevant taxation year (other than a 
taxation year preceding the particular taxation year) in or- 
der to take into account the deduction claimed. 

Related Provisions: 111— Losses deductible; 150 — Returns; 
160.2(3) — Minister may assess recipient under RRSP or RRIF; 
161(7)(b)(Gii) — Effect of carryback of loss, etc.; 164(5), (5.1) — No back 
interest on refund where past year reassessed; 165(1.1) — Limitation of 
right to object to assessments or determinations; 169(2)(a) — Limitation 
of right to appeal. 


History: Former para. 152(6)(c.1) amended and renumbered as (f.1), new 
para. (c.1) and para. (f.2) added, by 2001, c. 17, subsecs. 149(2) and (3) 
applicable to taxation years that end after October 1, 1996. In respect of 


(a) a deduction under s. 119, or an adjustment under subsec. 128.1(8), 
in respect of a disposition by a taxpayer, or 

(b) a deduction under subsec. 126(2.21) or (2.22) in respect of foreign 
taxes paid by a taxpayer, 


the taxpayer is deemed to have filed the prescribed form described in sub- 
sec. 152(6) in a timely manner if the taxpayer files the form with the Min- 
ister on or before the later of the day on or before which the taxpayer 
would, but for this application, be required to file the form and the tax- 
payer’s filing-due date for the taxation year that includes June 14, 2001. 


Former para. (c.1) (now (f.1)) formerly read: 


(c.1) a deduction under subsection 126(2) in respect of an unused 
foreign tax credit (within the meaning assigned by subsection 
126(7)) for a subsequent taxation year, 


Para. 152(6)(g) added by 1998, c. 19, subsec. 181(6), applicable to taxpay- 
ers who die after 1992. 


Selected Cases [subsec. 152(6)]: Agazarian v. R., [2003] | C.T.C. 
2323 (TCC) (Authority for reassessments re loss carry-backs derived from 
152(4), not 152(6)); A. & M. Johnson Contracting Ltd. v. R., [1998] 3 
C.T.C. 2583 (TCC) (Courts will not grant mandamus compelling Minister 
to reassess). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-124R6:; Contributions to registered retire- 
ment savings plans; IT-232R3: Losses — their deductibility in the loss 
year or in other years; IT-520: Unused foreign tax credits — carryforward 
and carryback. 


Information Circulars: 75-7R3: Reassessment of a return of income. 


Forms: TIADJ: Adjustment request; T2 SCH 4: Corporation loss con- 
tinuity and application; T67B, T67BCD, T67BD, T458, T1459, T493: No- 
tices. of reassessment. 


(6.1) Reassessment where amount included 
income under subsec. 91(1) is reduced — Where 


(a) a taxpayer has filed for a particular taxation year 
the return of income required by section 150, 


(b) the amount included in computing the taxpayer’s 
income for the particular year under subsection 91(1) 
is subsequently reduced because of a reduction in the 
foreign accrual property income of a foreign affiliate 
of the taxpayer for a taxation year of the affiliate that 
ends in the particular year and is 


(i) attributable to the amount prescribed to be the 
deductible loss of the affiliate for the year that 
arose in a subsequent year of the affiliate that ends 
in a subsequent taxation year of the taxpayer, and 


(11) included in the description of F of the defini- 
tion “foreign accrual property income” in subsec- 
tion 95(1) in respect of the affiliate for the year, 
and 


(c) the taxpayer has filed with the Minister, on or 
before the filing-due-date for the taxpayer’s. subse- 
quent taxation year, a prescribed form amending the 
return, 


the Minister shall reassess the taxpayer’s tax for any rele- 
vant taxation year (other than a taxation year preceding 
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the particular taxation year) in order to take into account 
the reduction in the amount included under subsection 
91(1) in computing the income of the taxpayer for the 
year. 


Related Provisions: Reg. 5903(1) — Loss carryback. 


History: Subsec. 152(6.1) added by 2001, c. 17, subsec. 149(4), applica- 
ble to taxation years of foreign affiliates that begin after November 1999. 


(7) Assessment not dependent on return or infor- 
mation — The Minister is not bound by a return or in- 
formation supplied by or on behalf of a taxpayer and, in 
making an assessment, may, notwithstanding a return or 
information so supplied or if no return has been filed, as- 
sess the tax payable under this Part. 


Related Provisions: 152(4) — Reassessment; 
may assess recipient under RRSP or RRIF; 165 
ments; 169 — Appeal to Tax Court of Canada. 


Selected Cases [subsec. 152(7)]: R. v. Balanko, [1988] 1 C.T.C. 317 
(FCTD) (Gambling gains not income for net worth assessment); Gentile v. 
R., [1988] 1 C.T.C. 253 (FCTD) (Taxpayer taxable on his income from all 
sources; assessment on net worth basis); Chhabra y. R., [1988] 1 C.T.C. 
84 (FCTD) (Taxpayer’s tax returns accepted when flawed financial state- 
ments used by Minister); Danielson v. MNR, [1986] 2 C.T.C. 341 (FCTD) 
(Assessment to be challenged by objection and appeal, not by application 
for certiorari); Werry v. R., [1976] C.T.C. 221 (FCA) (Burden of proof is 
on taxpayer to justify new trial relating to net worth assessment; evidence 
insufficient). 


160.2(3) — Minister 
Objections to assess- 


(8) Assessment deemed valid and binding — An 
assessment shall, subject to being varied or vacated on an 
objection or appeal under this Part and subject to a reas- 
sessment, be deemed to be valid and binding notwith- 
standing any error, defect or omission in the assessment 
or in any proceeding under this Act relating thereto. 


Related Provisions: 152(3) — Liability for tax not affected by incor- 
rect or incomplete assessment; 152(4) — Reassessment; 158 — Assessed 
amount payable forthwith; 160(2) — Minister may assess transferee; 
160.2(3) — Minister may assess recipient; 165 — Objections to assess- 
ments; 166 — Assessment not to be vacated by reason of improper proce- 
dures; 172 — Appeal; 225.1 — Collection restrictions while assessment 
under objection or appeal. 


Selected Cases [subsec. 152(8)]: Friedberg v. R., [2000] 2 C.T.C. 
370 (FCA) (Error on face of notice of assessment was not error in 
assessment); Régime des Rentes pour les Employés de Direction de 
Gestion RST Inc. v. MNR, [1993] 1 C.T.C. 2091 (TCC) (Assessment of 
trust, rather than trustee, invalid); Lornport Investments Ltd. vy. Canada, 
[1992] 1 C.T.C. 351 (FCA) (Second notice of reassessment, later vacated, 
does not nullify first notice of reassessment); Canadian Marconi Co. v. 
Canada, [1991] 2 C.T.C. 352 (FCA); leave to appeal to SCC refused 
(1992), 90 DLR (4th) viii (note) (Minister has no power to reassess once 
statutory period has expired); Guaranty Properties Ltd. v. Canada, [1990] 
2 C.T.C. 94 (FCA); leave to appeal to SCC refused (1991), 49 B.L.R. 320 
(note) (Amalgamating company not. relieved of taxes prior to 
amalgamation); Stephens (Estate) v. R., [1987] 1 C.T.C. 88 (FCA) (No- 
tices of reassessment not void when bearing name and signature other than 
Minister); R. vy. Lambert, [1974] C.T.C. 516 (FCTD) (Answers of taxpayer 
in examination for discovery cannot be used in criminal proceedings). 


(9) Alternative basis for assessment — The Min- 
ister may advance an alternative argument in support of 
an assessment at any time after the normal reassessment 
period unless, on an appeal under this Act 


(a) there is relevant evidence that the taxpayer is no 
longer able to adduce without the leave of the court; 
and 


(b) it is not appropriate in the circumstances for the 
court to order that the evidence be adduced. 


Related Provisions: 152(5)— Limitation on income inclusion after 
normal reassessment period. 


History: Subsec. 152(9) added by 1999, c. 22, subsec. 63.1(2), applicable 
to appeals disposed of after June 17, 1999. 
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Selected Cases [subsec. 152(9)]: Blanchette v. R., [2003] 4 C.T.C. 
2708 (TCC) (Alternative position argued by Minister not required to lead 
to exactly the same amount of tax as assessed). 


1.T. Technical News: No. 16 (Continental Bank case). 


(10) Where tax deemed not to be assessed — Not- 
withstanding any other provision of this section, an 
amount of tax for which adequate security is accepted by 
the Minister under subsection 220(4.5) or (4.6) is, until 
the end of the period during which the security is ac- 
cepted by the Minister, deemed for the purpose of any 
agreement entered into by or on behalf of the Government 
of Canada under section 7 of the Federal-Provincial Fis- 
cal Arrangements Act not to have been assessed under 
this Act. 

History: Subsec. 152(10) added by 2001, c. 17, subsec. 149(5), applicable 
to taxation years that end after October 1, 1996. 

Definitions [s. 152]: “allowable capital loss” —38(b), 248(1); 
“amount”, “assessment” — 248(1); “balance” — 152(4.4); ““Canadian- 
controlled private corporation” — 125(7), 248(1); “farm loss” — 111(8), 
248(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “foreign 
accrual property income” — 95(1), (2), 248(1); “foreign affiliate’ — 
95(1), 248(1); “limited partnership loss” — 96(2.1)(e), 248(1); “listed per- 
sonal property” — 54, 248(1); “Minister” — 248(1); “net capital loss”, 
“non-capital loss” — 111(8), 248(1); “non-resident”? — 248(1); “normal 
reassessment period” — 152(3.1); “person”, “prescribed”, “property” — 
248(1); “province” — Interpretation Act 35(1); “registered retirement sav- 
ings plan” 146(1), 248(1); “restricted farm loss” — 31, 248(1); “tax 
consequences” — 152(1.111), 245(1); “taxable income” — 2(2), 248(1); 
“taxable income earned in Canada” 115(1), 248(1); “taxation year” — 
249; “taxpayer” — 248(1); “testamentary trust” — 248(1); “transac- 
tion” — 152(1.111), 245(1); “trust” — 104(1), 108(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1). 


Payment of Tax 


153. (1) Withholding [source deductions] — Every 
person paying at any time in a taxation year 


(a) salary, wages or other remuneration, other than 
amounts described in subsection 212(5.1), 


(b) a superannuation or pension benefit, 
(c) a retiring allowance, 

(d) a death benefit, 

(d.l) an 
56(1)(a)(iv), 
(e) an amount as a benefit under a supplementary un- 
employment benefit plan, 


amount described in subparagraph 


(f) an annuity payment or a payment in full or partial 
commutation of an annuity, 


(g) fees, commissions or other amounts for services, 
other than amounts described in subsection 212(5.1), 


(h) a payment under a deferred profit sharing plan or a 
plan referred to in section 147 as a revoked plan, 


(i) [Repealed] 
(j) a payment out of or under a registered retirement 


savings plan or a plan referred to in subsection 
146(12) as an “amended plan”, 


(k) an amount as, on account or in lieu of payment of, 
or in satisfaction of, proceeds of the surrender, cancel- 
lation or redemption of an inceme-averaging annuity 
contract, 


(1) a payment out of or under a registered retirement 
income fund or a fund referred to in subsection 
146.3(11) as an “amended fund’’, 


(m) a prescribed benefit under a government assis- 
tance program; 


(m.1) [Repealed] 
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(n) one or more amounts to an individual who has 
elected for the year in prescribed form in respect of all 
such amounts, 


(0) an amount described in paragraph 115(2)(c.1), 


(p) a contribution under a retirement compensation 
arrangement, 


(q) an amount as a distribution to one or more persons 
out of or under a_ retirement compensation 
arrangement, 


(r) an amount on account of the purchase price of an 
interest in a retirement compensation arrangement, 


(s) an amount described in paragraph 56(1)(r), or 


(t) a payment made under a plan that was a registered 
education savings plan 


shall deduct or withhold from the payment the amount de- 
termined in accordance with prescribed rules and shall, at 
the prescribed time, remit that amount to the Receiver 
General on account of the payee’s tax for the year under 
this Part or Part XI.3, as the case may be, and, where at 
that prescribed time the person is a prescribed person, the 
remittance shall be made to the account of the Receiver 
General at a designated financial institution. 


Proposed Amendment — Reduction in 
penalty for brief failure to remit 


CCRA news release, June 20, 2003: See under 2219). 


Related Provisions: 7(15) — No withholding required on inclusion of 
deferred stock option benefit; 78(1)(b) — Withholding of tax on unpaid 
amounts;. 153(1.1)— Undue hardship — reduction in withholding; 
153(1.2) — Election to increase withholding; 153(3) — Amount withheld 
deemed received by payee; 153(6) — Meaning of “designated financial in- 
stitution”; 154 — Tax transfer payments to provinces; 212(5.1), (5.2) — 
Withholding on payments to non-resident for acting services; 221.2 — 
Transfers of balances from one account to other; 227(8), (9) — 10% pen- 
alty for failure to withhold or remit; 227 — Withholding taxes — adminis- 
tration and enforcement; 227.1 Corporation’s directors liable for un- 
remitted source deductions; 238(1)— Offences; 248(7)(b)G) — 
Remittance deemed made when received; 252.1(d) — Where union is em- 
ployer; Canada-U.S. Tax Treaty:Art. XVII — Withholding of taxes in re- 
spect of personal services. 


History: Para. 153(1)(a) amended by 2001, c. 17, subsec. 151(1), applica- 
ble in respect of amounts paid, credited or provided after 2000, The para. 
formerly read: 


(a) salary or wages or other remuneration, 


Para. 153(1)(g) amended by the said c. 17, subsec. 151(2), applicable in 
respect of amounts paid, credited or provided after 2000. The para. for- 
merly read: 

(g) fees, commissions or other amounts for services, 


The closing words of subsec. 153(1) amended by the said c. 17, subsec. 
151(3), applicable after June 27, 1999. The closing words formerly read: 


shall deduct or withhold therefrom such amount as is determined in 
accordance with prescribed rules and shall, at such time as is pre- 
scribed, remit that amount to the Receiver General on account of the 
payee’s tax for the year under this Part or Part X1.3, as the case may 
be, and, where at that prescribed time the person is a prescribed per- 
son, the remittance shall be made to the account of the Receiver 

General at a financial institution (within the meaning that would be 

assigned by the definition “financial institution” in subsection 

190(1) if that definition were read without reference to paragraphs 

(d) and (e) thereof). 

Para. 153(1)(d.1) amended by 1998, c. 19, s. 182, deemed to have come 
into force on June 30, 1996, Para. 153(1)(d.1) formerly read: 

(d.1) an amount as a benefit under the Employment Insurance Act, 
Paras. 153(1)(s) and (t) added by the said c. 19, s. 43, para. (s) applicable 
to payments made after 1992, and para. (t) applicable to payments made 
after 1997, 

Para. 153(1)(d.1) amended by 1996, c. 23, para. 187(d), to substitute “Em- 
ployment Insurance Act? for “Unemployment Insurance Act”, in force 
June 30, 1996. 


S. 153(1) 


Para. 153(1)(1) repealed by 1996, c. 23, s. 175, in force January 1, 1998. 
Para. (i) formerly read: 


(i) a training allowance under the National Training Act, 


Para. 153(1)(m) substituted for paras. (m), (m.1) by 1994, c. 21, s. 77, 
applicable to payments made after October 1991. Those paras. formerly 
read: 


(m) an amount as a benefit under the Labour Adjustment Benefits 
Act, 


(m.1) an income assistance payment made pursuant to an agreement 
under section 5 of the Department of Labour Act, 


That portion of subsec. 153(1) following para. (r) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 91, applicable after 1992. That portion formerly 
read: 


shall deduct or withhold therefrom such amount as may be deter- 
mined in accordance with prescribed rules and shall, at such time as 
may be prescribed, remit that amount to the Receiver General on 
account of the payee’s tax for the year under this Part or Part X13, 
as the case may be. 


1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(10), provides that the 
amended definition of “minimum amount” in subsec. 146.3(1) does not 
apply, for the purposes of prescribed rules made under subsec. 153(1), 
with respect to payments. made before 1993. 


Paras. 153(1)(f), (1) substituted, (m.1) added, by 1994, c. 7, Sch. IL (1991, 
c. 49), subsecs. 126(1)-(3), applicable to payments made after July 13, 
1990. Paras. (f), (1) formerly read: 


(f) an annuity payment, 
(1) a payment out of or under a registered retirement income fund, 


Selected Cases [subsec. 153(1)]: Manke v. R., [1999] 1 C.T.C. 2186 
(TCC) (Minister has constructive receipt of source deductions, even if not 
remitted); Ashby v. Canada, [1996] | C.T.C. 2464 (TCC) (Deductions 
made but not remitted differ from case where deductions not made); Cana 
Construction Co. v. Canada, [1995] 1 C.T.C. 2122 (TCC) (Prime contrac- 
tor maintained full control of funds to pay wages and required to withhold 
source deduction); Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 121 
(FCTD) (Contractor which undertook to pay subcontractor’s employees’ 
“salary or wages or other remuneration” liable for failing to make and re- 
mit source deductions despite not being the employer); R. v. Coopers & 
Lybrand Ltd., [1980] C.T.C. 367 (FCA) (Taxpayer company responsible 
for wages to employees, liable for amount of payroll deductions); Dauphin 
Plains Credit Union Ltd. v. Xyloid Industries Ltd. et al., [1980] C.T.C. 247 
(SCC) (UIC and CPP amounts deducted, but not remitted, held in trust for 
Crown); R. y. National Indian Brotherhood, {1978] C.T.C. 680 (RCTD) 
(Taxpayer corporation not resident on reserve required to remit income tax 
from salaries paid to Indians); Re G & G Equipment, 74 D.T.C. 6407 
(B.C.S.C.) (Tax to be withheld when paying wages to employees of re- 
lated company). 


Regulations: 100-108 (withholding and remittance requirements); 110 
(prescribed persons for the closing words of 153(1)); 200 (information re- 
turns); 5502 (prescribed benefits for 153(1)(m)). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-337R4: Retiring al- 
lowances; IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


Information Circulars: 75-6R: Required withholding from amounts 
paid to non-resident persons performing services in Canada; 72-22R9: 
Registered retirement savings plans; 92-3: Guidelines for refunds beyond 
the normal three year period. See also “Employers’ Guide to Payroll 
Deductions”. 


1.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan). 


Forms: RC2: The Business Number and your Canada Customs and Reve- 
nue Agency accounts [guide]; RC4004: Seasonal agricultural workers pro- 
gram [guide]; RC4157: Employers’ guide: — filing the T4A. slip and 
summary form; RC4163: Employers’ guide — remitting payroll deduc- 
tions; TD1: Personal tax credits return; TD3F: Fisher’s election for tax 
deductions at source; T4A Segment; T4A: Statement of pension, retire- 
ment, annuity and other income; T4A-RCA: Statement of amounts paid 
from an RCA; T4A-RCA Summ: Return of distributions from an RCA; 
T619: Magnetic media transmittal; T735: Application for a remittance 
number for tax withheld from an RCA; T1213: Request to reduce tax de- 
ductions at source; T1219: Provincial alternative minimum tax; T1219- 
ON: Ontario minimum tax carryover; T4001: Employer’s guide to payroll 
deductions — Basic information; T4032: Payroll deductions tables 
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[guide]; T4127: Payroll deductions formulas for computer programs 
[guide]; T4130: Employer’s guide to payroll deductions — taxable 
benefits. 


(1.1) Undue hardship — Where the Minister is satis- 
fied that the deducting or withholding of the amount oth- 
erwise required to be deducted or withheld under subsec- 
tion (1) from a payment would cause undue hardship, the 
Minister may determine a lesser amount and that amount 
shall be deemed to be the amount determined under that 
subsection as the amount to be deducted or withheld from 
that payment. | 
Related Provisions: 164(1.51)-(1.53) — Refund of instalments in 
cases of undue hardship; 180.2(6) — Reduced withholding available on 
old age security benefits; 212(5.3) — Parallel rule for withholding on non- 
resident actor’s services; 227(8) — Withholding taxes; 227.1 — Liability 
of directors. ~ 

Selected Cases [subsec. 153(1.1)]: Qu’Appelle Indian Residential 
School Council v. R., [2002] 1 C.T.C. 156 (RCTD) (No duty on Minister 
to advise taxpayers how to file returns). 


Forms: T1213: Request to reduce tax deductions at source for year(s). 


(1.2) Election to increase withholding — Where a 
taxpayer so elects in prescribed manner and prescribed 
form, the amount required to be deducted or withheld 
under subsection (1) from any payment to the taxpayer 
shall be deemed to be the total of 


(a) the amount, if any, otherwise required to be de- 
ducted or withheld under that subsection from that 
payment, and 


(b) the amount specified by the taxpayer in that elec- 
tion with respect to that payment or with respect to a 
class of payments that includes that payment. 


Related Provisions: 227.1 — Liability of directors. 
Regulations: 109 (prescribed manner for making election, and effect). 
Forms: TD1: Personal tax credits return. 


(1.3) [Repealed] 


History: Subsec. 153(1.3) repealed by 1996, c 21, s. 40, applicable June 
20, 1996. Subsec. (1.3) formerly read: 


(1.3) Payments by trustee, etc. — For the purposes of subsection 
(1), where a trustee who is administering, managing, distributing, 
winding up, controlling or otherwise dealing with the property, bus- 
iness, estate or income of another person authorizes or otherwise 
causes a payment referred to in that subsection to be made on behalf 
of that other person, the trustee shall be deemed to be a person mak- 
ing the payment and the trustee and that other person shall be jointly 
and severally liable in respect of the amount required under that 
subsection to be deducted or withheld and to be remitted on account 
of the payment. 


Selected Cases [subsec. 153(1.3)]: Coopers & Lybrand Ltd. v..Can- 
ada, [1994] 2 C.T.C. 2244 (TCC) (Agent held liable for source deductions 
not withheld). 


(1.4) [Repealed] 


History: Subsec. 153(1,4) repealed by 1996, c 21, s. 40, applicable June 
20, 1996. Subsec. (1.4) formerly read: 


(1.4) Definition of “trustee” —In subsection (1.3), “trustee” in- 
cludes a liquidator, receiver, receiver-manager, trustee in bank- 
ruptcy, assignee, executor, administrator, sequestrator or any. other 
person performing a function similar to that performed by any such 
person. 


(2) [Repealed] 


History: Subsec. 153(2) repealed by 1994, c. 8, s. 21, applicable to 1995 
et seq.; for the 1994 taxation year, subsec. 153(2) reads as follows: 


(2) Subject to sections 155, 156 and 156.1, where amounts have 
been deducted or withheld under this section from the remuneration 
or other payments received by an individual in a taxation year, if the 
total of the remuneration and other payments. from which such 
amounts have been deducted or withheld and which the individual 
had received in the year is equal to or greater than */4 of the indivi- 
dual’s income for the year, the individual shall, on or before the 
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individual’s balance-due day for the year, pay to the Receiver Gen- 
eral the remainder of the individual’s tax for the year as estimated 
under section 151. 


Subsec. (2) formerly read: 


(2) Payment of remainder — Where amounts were deducted or 
withheld under this section from the remuneration or other pay- 
ments received by an individual in a taxation year, if the total of the 
remuneration and other payments from which the amounts were de- 
ducted or withheld and which the individual received in the year is 
equal to or greater than */4 of the individual’s income for the year, 
the individual shall, on or before the individual’s balance-due day 
for the year, pay to the Receiver General the remainder of the indi- 
vidual’s tax for the year.as estimated under section 151. 


Subsec. 153(2) substituted by 1994, c. 7, Sch. II (1991,.c. 49), subsec. 
126(4), applicable to 1990 et seg. Subsec. 153(2) formerly read: 


(2) Where amounts have been deducted or withheld under this sec- 
tion from the remuneration or other payments received by an indivi- 
dual in a taxation year, if the total.of the remuneration and other 
payments from which such amounts have been deducted or withheld 
and which the individual had received in the year is equal to or 
greater than */4 of the individual’s income for the year, the individual 
shall, on or before April 30 in the next year, pay to the Receiver 
General the remainder of the individual’s tax for the year as esti- 
mated under section 151. ° 


(3) Deemed effect of deduction — When an gut 
has been deducted or withheld under subsection (1), i 
shall, for all the purposes of this Act, be deemed to hae 
been received at that time by the person to whom the re- 
muneration, benefit, payment, fees, commissions or other 
amounts were paid. 


Related Provisions: 78(1)(b) — Unpaid amounts; 227 — Withholding 
taxes —rules; 227.1 — Liability of directors. 


Selected Cases [subsec. 153(3)]: Fraser vy. R., [1997] 3 C.T.C. 3 
(FCA) (Source deductions belonged to employee, not to employer). 


(4) Unclaimed dividends, interest and pro- 
ceeds — Where at the end of a taxpayer’s taxation year 
the person beneficially entitled to an amount received by 
the taxpayer after 1984 and before the year as or in re- 
spect of dividends, interest or proceeds of disposition of 
property is unknown to the taxpayer, the taxpayer shall 
remit to the Receiver General on or before the day that is 
60. days after the end of the year on account of the tax 
payable under this Act by that person an amount equal to 


(a) in the case of dividends, 33'4% of the total amount 
of the dividends, 


(b) in the case of interest, 50% of the total amount of 
the interest, and 


(c) in the case of proceeds of disposition of property, 
50% of the total ofall amounts, each of which is_the 
amount, if any, by which the proceeds of disposition 
of a property exceed the total of any outlays and ex- 
penses made or incurred by the taxpayer for the pur- 
pose of disposing of the property (to the: extent that 
those outlays and expenses were not deducted in com- 
puting the taxpayer’s income for any taxation year or 
attributable to any other property), 


except that no remittance under this subsection shall be 
required in respect of an amount that was included in 
computing the taxpayer’s income for the year or a preced- 
ing taxation year or in respect of ai’ amount on which the 
tax under this subsection was previously remitted. 


Related Provisions: 153(5) — Effect of deduction; 227.1 — Liability 
of directors. 


Regulations: 108(4) (remittance deadline). 


Interpretation Bulletins: [T-67R3: Taxable dividends from corpora- 
tions resident in Canada. 


information Circulars: 71-9R: Unclaimed dividends. 
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(5) Deemed effect of remittance — An amount re- 
mitted by a taxpayer under subsection (4) in respect of 
dividends, interest or proceeds of disposition of property 
shall be deemed 


(a) to have been received by the person beneficially 
entitled thereto; and 


(b) to have been deducted or withheld from the 
amount otherwise payable by the taxpayer to the per- 
son entitled thereto. 


Related Provisions: 227(6), (9) — Withholding taxes; 227(10) — As- 
sessment; 227(13) — Withholding tax; 227.1 — Liability of directors. 


(6) Meaning of “designated financial institu- 
tion” — In this section, “designated financial institution” 
means a corporation that 


(a) is a bank, other than an authorized foreign bank 
that is subject to the restrictions and requirements re- 
ferred to in subsection 524(2) of the Bank Act; 


(b) is authorized under the laws of Canada or.a prov- 
ince to carry on the business of offering its services as 
a trustee to the public; or 


(c) is authorized under the laws of Canada or a prov- 
ince to accept deposits from the public and carries on 
the business of lending money on the security of real 
estate or investing in mortgages or hypothecs on real 
estate. 


Related Provisions: 153(1) closing words — Large remittances to be 
made through designated financial institution. 


History: Subsec. 153(6) added by 2001, c. 17, subsec. 151(4), applicable 
after June’27, 1999. 


Selected Cases [s. 153]: Hrab v. Canada, [1995] 2 C.T.C. 2105 (TCC) 
(Failure by employer to deduct taxes at source does not affect taxpayer’s 
liability to pay tax on income received). 


Definitions [s. 153]: “amount”, “annuity”, “authorized foreign bank”, 
“balance-due day”, “business” — 248(1); “Canada” — 255, Interpretation 
Act 35(1); “corporation” — 248(1), Interpretation Act 35(1); “death bene- 
fit” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); “desig- 
nated financial institution” — 153(6); “dividend”, “employee” — 248(1); 
“estate” — 104(1), 248(1); “income-averaging annuity contract”, “indivi- 
dual”, “Minister”, “person”, “prescribed”, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered education savings plan” — 
146.1(1), 248(1); “registered retirement income fund” — 146.3(1), 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “retirement com- 
pensation arrangement”, “retiring allowance”, “salary or wages” — 
248(1); “security” — Interpretation Act 35(1); “superannuation or pension 
benefit” — 248(1); “supplementary unemployment benefit plan” — 
145(1), 248(1); “tax payable” — 248(2); “tax treaty” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trustee” — 153(1.4). 


154. (1) Agreements providing for tax transfer 
payments — The Minister may, with the approval of 
the Governor in Council, enter into an agreement with the 
government of a province to provide for tax transfer pay- 
ments and the terms and conditions relating to such 
payments. 


(2) Tax transfer payment — Where, on account of the 
tax for a taxation year payable by an individual under this 
Part, an amount has been deducted or withheld under sub- 
section 153(1) on the assumption that the individual was 
resident in a place other than the province in which the 
individual resided on the last day of the year, and the 
individual 

(a) has filed a return of income for the year with the 

Minister, 

(b) is liable to pay tax under this Part for the year, and 

(c) is resident on the last day of the year in a province 


with which an agreement described in subsection (1) 
has been entered into, 
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the Minister may make a tax transfer payment to the gov- 
ernment of the province not exceeding an amount equal to 
the product obtained by multiplying the amount or the to- 
tal of the amounts so deducted or withheld by a pre- 
scribed rate. 


History: Para. 154(2)(a) amended by 1998, c. 19, s. 183, applicable to 
1996 et seq. Para. 154(2)(a) formerly read: 


(a) has filed a return under this Act, 


Regulations: 2607 (individual is resident in province of principal place 
of residence); 3300 (prescribed rate is 40%). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s 
residence status. 


(3) Payment deemed received by individual — 
Where, pursuant to an agreement entered into under sub- 
section (1), an amount has been transferred by the Min- 
ister to the government of a province with respect to an 
individual, the amount shall, for all purposes of this Act, 
be deemed to have been received by the individual at the 
time the amount was transferred. 


(4) Payment deemed received by Receiver Gen- 
eral — Where, pursuant to an agreement entered into 
under subsection (1), an amount has been transferred by 
the government of a province to the Minister with respect 
to an individual, the amount shall, for all purposes of this 
Act, be deemed to have been received by the Receiver 
General on account of the individual’s tax under this Part 
for the year in respect of which the amount was 
transferred. 


(5) Amount not to include refund — In this section, 
an amount deducted or withheld does not include any re- 
fund made in respect of that amount. 

Related Provisions [s. 154]: 228 — Applying payments under collec- 
tion agreements. 

Definitions [s. 154]: “amount” — 154(5), 248(1); “individual”, “Min- 
ister’, “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“resident” — Reg 2607; “taxation year” — 249. 


155. (1) [Instalments—] Farmers and _ fisher- 
men — Subject to section 156.1, every individual whose 
chief source of income for a taxation year is farming or 
fishing shall, on or before December 31 in the year, pay 
to the Receiver General in respect of the year, 7/3 of 


(a) the amount estimated by the individual to be the 
tax payable under this Part by the individual for the 
year, or 


(b) the individual’s instalment base for the preceding 
taxation year. 


Related Provisions: 31 — Loss from farming where farming not chief 
source of income; 104(23)(e) — Alternative rule for testamentary trust; 
107(5.1) — Trust’s gain on distribution to non-resident beneficiary does 
not increase instalment requirements; 128.1(5) — Deemed disposition on 
emigration does not increase instalment requirements; 151 — Estimate of 
tax; 156(1) — Other individuals; 156.1— No _ instalment required; 
161(2) — Interest on late or insufficient instalments; 161(4) — Limitation 
on interest — farmers and fishermen; 163.1 — Penalty for late or deficient 
instalments; 248(7) — Receipt of things mailed. 

History: Subsec. 155(1) amended by 1994, c. 8, s. 22, applicable to 1994 
et seq. Subsec. (1) formerly read: 


(1) Subject to section 156.1, every individual whose chief source of 
income is farming or fishing, other than an individual to whom sub- 
section 153(2) applies, shall pay to the Receiver Genera! in respect 
of each taxation year 


(a) on or before December 31 in the year, 7/3 of 


(1) the amount estimated by the individual to be the tax pay- 
able under this Part by the individual for the year, or 


(ii) the individual’s instalment base for the immediately 
preceding taxation year; and 
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(b) on or before the individual’s balance-due day for the year, 
the remainder of the individual’s tax as estimated under -section 
(iii 


Subsec. 155(1) substituted by 1994, c. 7, Sch. Il (1991, c. 49), s. 127, 
applicable to 1990 et seq. Subsec. 155(1) formerly read: 


155. (1) Subject to section 156.1, every individual whose chief 
source of income is farming or fishing, other than an individual to 
whom subsection 153(2) applies, shall pay to the Receiver General 


(a) on or before December 31 in each taxation year, 7/3 of 


(1) the amount estimated by the individual to be the tax pay- 
able under this Part by the individual for the year computed 
without reference to sections 127.2 and 127.3, or 


(11) the individual’s instalment base for the immediately 
preceding taxation year; and 


(b) on or before April 30 in the next year, the remainder of the 
individual’s tax as estimated under section 151. 


Forms: T4F: Statement of fishing income; T4F Summ: Summary of re- 
muneration; T1033-WS: Worksheet for calculating instalment payments; 
T2042: Statement of farming activities; T2121: Statement of fishing activ- 
ities; T4003: Farming income; T4004: Fishing income. 


(2) Definition of “instalment base” — In this sec- 
tion, “instalment base” of an individual for a taxation year 
means the amount determined in prescribed manner to be 
the individual’s instalment base for the year. 


Regulations: 5300 (instalment base). 


Definitions [s. 155]: “balance-due day” — 248(1); “farming”, “fishing”, 
“individual” — 248(1); “instalment base” — 155(2); “taxable income” — 
2(2), 248(1); “taxation year” — 249. 


156. (1) [Instalments — ] Other individuals — Sub- 
ject to section 156.1, in respect of each taxation year 
every individual (other than one to whom section 155 ap- 
plies for the year) shall pay to the Receiver General 


(a) on or before March 15, June 15, September 15 and 
December 15 in the year, an amount equal to 1/4 of 


(1) the amount estimated by the individual to be the 
tax payable under this Part by the individual for the 
year, or 


(11) the individual’s instalment base for the preced- 
ing taxation year, or 


(b) on or before 


(3) March 15 and June 15 in the year, an amount 
equal to '/4 of the individual’s instalment base for 
the second preceding taxation year, and 


(11) September 15 and December 15 in the year, an 
amount equal to '/ of the amount, if any, by which 


(A) the individual’s instalment base for the pre- 
ceding taxation year 


exceeds 


(B) '/ of the individual’s instalment base for the 
second preceding taxation year. 


Related Provisions: 104(23)(e) — Alternative rule for testamentary 
trust; 107(5.1) — Trust’s gain on distribution to non-resident beneficiary 
does not increase instalment requirements; 128.1(5) — Deemed disposi- 
tion on emigration does not increase instalment requirements; 156.1(2) — 
Where no instalment required; 156.1(4) — Payment of balance by April 
30; 161(2) — Interest on instalments; 161(4.01) — Minimum instalment 
payments to avoid interest charges; 163.1 — Penalty for late or deficient 
instalments; 164(1.51)—(1.53) — Refund of instalments at taxpayer’s re- 
quest; 248(7) — Receipt of things mailed. 


History: The opening words of subsec. 156(1) amended by 1994, c. 8, 
subsec. 23(1), applicable to amounts that become payable after June 1994. 
They formerly read: 


(1) Subject to section 156.1, every individual, other than one to 
whom subsection 153(2) or section 155 applies, shall pay to the Re- 
ceiver General in respect of each taxation year 
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The closing words of subsec. 156(1) after para. (b) repealed by 1994, c. 8, 
subsec. 23(2), applicable to 1994 et seq. They formerly read: 


and, on or before the individual’s balance-due day for the year, the 
remainder of the individual’s tax estimated under section 151. 


Subsec. 156(1) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 92, ap- 
plicable to 1992 et seg. Subsec. (1) formerly read: 


(1) Subject to section 156.1, every individual, other than one to 
whom subsection 153(2) or section 155 applies, shall pay to the Re- 
ceiver General in respect of each taxation year 


(a) on or before March 15, June 15, September 15 and Decem- 
ber 15 in the year, an amount equal to '/1 of 


(i) the amount estimated by the individual to be the tax pay- 
able under this Part by the individual for the year, or 


(i) the individual’s instalment base for the preceding taxa- 
tion year; and 


(b) on or before the individual’s balance-due day for the year, 
the remainder of the individual’s tax estimated under section 
Silt 


Subsec. 156(1) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 128, 
applicable to 1990 et seg. Subsec. 156(1) formerly read: 


156. (1) Subject to section 156.1, every individual, other than one to 
whom subsection 153(2) or section 155 applies, shall pay to the Re- 
ceiver General 


(a) on or before March 15, June 15, September 15 and Decem- 
ber 15 in each taxation year, an amount equal to '/4 of 


(i) the amount estimated by the individual to be the tax pay- 
able under this Part by the individual for the year computed 
without reference to sections 127.2 and 127.3, or 


(ii) the individual’s instalment base for the immediately 
preceding taxation year; and 


(b) on or before April 30 in the next year, the remainder of the 
individual’s tax as estimated under section 151. 


Selected Cases [subsec. 156(1)]: Canada v. Ritchie (E.S.), [1993] 2 
C.T.C. 24 (FCA) (Interest due on instalments where additional income re- 
ceived after instalment due date). 


Forms: P110: Paying your income tax by instalments (pamphlet); T1033- 
WS: Worksheet for calculating instalment payments; T1162A-1: Pre-au- 
thorized payment plan (personal quarterly instalment payments). 


(2) Payment by mutual fund trusts — Notwithstand- 
ing subsection (1), the amount payable by a mutual fund 
trust to the Receiver General on or before any day re- 
ferred to in paragraph (1)(a) in a taxation year shall be 
deemed to be the amount, if any, by which 


(a) the amount so payable otherwise determined under 
that subsection, 


exceeds 


(b) 4 of the trust’s capital gains refund (within the 
meaning assigned by section 132) for the year. 


Related Provisions: 156.1 — No instalment required. 


(3) Definition of “instalment base” — In this sec- 
tion, “instalment base” of an individual for a taxation year 
means the amount determined in prescribed manner to be 
the individual’s instalment base for the year. 


Related Provisions: 120(2) — Deemed payment of tax; 161(2) — In- 
terest on instalments; 161(4) — Limitation of instalment base. 


Regulations: 5300 (instalment base). 


Definitions [s. 156]: “amount”, “balance-due day” — 248(1); “indivi- 
dual” — 248(1); “instalment base” — 156(3), Reg. 5300(1); “mutual fund 
trust’ — 132(6); “share” — 248(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 249. 


156.1 (1) [Instalments exemption —]_ Defini- 
tions — For the purposes of this section, 
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“instalment threshold” of an individual for a taxation 
year means 


(a) in the case of an individual resident in the Province 
of Quebec at the end of the year, $1,200, and 


(b) in any other case, $2,000; 


‘net tax owing” by an individual for a taxation year 
means 


(a) in the case of an individual resident in the Province 
of Quebec at the end of the year, the amount deter- 
mined by the formula 


Ant G+ Die 
and 


(b) in any other case, the amount determined by the 
formula 


ACH RG FF 
where 


A is. the total of the taxes payable under this Part and 
Parts 1.2 and X.5 by the individual for the year, 


B is the total of all income taxes payable by the indivi- 
dual for the year under any law of a province or of an 
Aboriginal government with which the Minister of Fi- 
nance has entered into an agreement for the collection 
of income taxes payable by individuals to the province 
or Aboriginal government under that law, 


C is the total of the taxes deducted or withheld under 
section 153 and Part I.2 on behalf of the individual for 
the year, 

D is the amount determined under subsection 120(2) in 
respect of the individual for the year, 


Eis the total of all amounts deducted or withheld on be- 
half of the individual for the year under a law of a 
province or of an Aboriginal government with which 
the Minister of Finance has entered into an agreement 
for the collection of income taxes payable by individu- 
als to the province or Aboriginal government under 
that law, and 


F is the amount determined under subsection 120(2.2) in 
respect of the individual for the year. 


Related Provisions: 156.1(1) — Rules for calculating formula elements 
A and B: 156.1(1.2) — Rule for calculating D; 156.1(1.3) — Rule for cal- 
culating F — First Nations Tax; 257 — Formulas cannot calculate to less 
than zero. 


History: The description of A in para. (b) of the definition “net tax ow- 
ing” in subsec. 156.1(1) amended by 2001, c. 17, s. 152 to delete the refer- 
ence to Part I.1, applicable to 2001 et seg. 


The formulas in paras. (a) and (b), the descriptions of B and E of the defi- 
nition “net tax owing” in subsec. 156.1(1) amended, and the description of 
F added, by 2000, c. 19, subsecs. 45(1)=(4), applicable to 1999 et seg. The 
formulas and the descriptions formerly read: 


B _ is the total of all income taxes payable by the individual for the 
year under any Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of in- 
come taxes payable by individuals to the province under that 
Act, 


E is the total of all income taxes deducted or withheld on behalf 
of the individual for the year under any Act of a province with 
which the Minister of Finance has entered into an agreement for 
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the collection of income taxes payable by individuals to the 
province under that Act. 


The description of A in para. (b) of the definition “net tax owing” in sub- 
sec. 156.1(1) amended by 1998, c. 19, s. 44, applicable to 1998 et seg. The 
description formerly read: 


A is the total of the taxes payable under this Part and Parts I.1 and 
I.2 by the individual for the year, 


The portion of the definition “net tax owing” in subsec. 156.1(1) after the 
description of E repealed by 1997, c. 25, subsec. 48(1), applicable to 
amounts that become payable after 1995. That portion formerly read: 


and for the purposes of this definition, income taxes payable for a 
taxation year by an individual are determined after deducting all tax 
credits to which the individual is entitled for the year relating to 
those taxes (other than tax credits that become payable to the indivi- 
dual after the individual’s balance-due day for the year and pre- 
scribed tax credits) and before taking into consideration amounts re- 
ferred to in subparagraphs 161(7)(a)(1) to (v). 


The descriptions of A and C in para. (b) of the definition of “net tax ow- 
ing” in subsec. 156.1(1) amended by 1996, c. 21, subsec. 40.1(1), applica- 
ble to 1996 et seq., except that for the 1996 taxation year, A shall be read 
as follows: 


A sis the total of 


(1) the taxes payable under this Part and Part I.1 by the indi- 
vidual for the year, and 


(i) half the tax payable under Part I.2 by the individual for 
the year, 


The descriptions of A and C formerly read: 


A is the total of the income taxes payable by the individual for the 
year under this Part and Part I[.1, 


C is the total of all income taxes deducted or withheld under sec- 
tion 153 on behalf of the individual for the year, 
Regulations: 2607 (individual is resident in province of principal place 
of residence). 


Forms: P110: Paying your income tax by instalments (pamphlet); T1033- 
WS: Worksheet for calculating instalment payments. 


(1.1) Values of A and B in “net tax owing” — For 
the purposes of determining the values of A and B in the 
definition “net tax owing” in subsection (1), income taxes 
payable by an individual for a taxation year are 
determined 


(a) before taking into consideration the specified fu- 
ture tax consequences for the year; and 


(b) after deducting all tax credits to which the indivi- 
dual is entitled for the year relating to those taxes 
(other than tax credits that become payable to the indi- 
vidual after the individual’s balance-due day for the 
year, prescribed tax credits and amounts deemed to 
have been paid because of the application of either 
subsection 120(2) or (2.2)). 


History: Para. 156.1(1.1)(b) amended by 2000, c. 19, subsec. 45(5), ap- 
plicable to 1999 et seg. The para. formerly read: 


(b) after deducting all tax credits to which the individual is entitled 
for the year relating to those taxes (other than tax credits that be- 
come payable to the individual after the individual’s balance-due 
day for the year, prescribed tax credits and the amount deemed to 
have been paid because of the application of subsection 120(2)). 


Subsec. 156.1(1.1) added by 1997 c. 25, subsec. 48(2), applicable to 
amounts that become payable after 1995. 


(1.2) Value of D in “net tax owing” — For the pur- 
pose of determining the value of D in the definition “net 
tax owing” in subsection (1), the amount deemed by sub- 
section 120(2) to have been paid on account of an indivi- 
dual’s tax under this Part for a taxation year is determined 
before taking into consideration the specified future tax 
consequences for the year. 


History: Subsec. 156.1(1.2) added by 1997 c. 25, subsec. 48(2), applica- 
ble to amounts that become payable after 1995. 
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(1.3) Value of F in “net tax owing” — For the pur- 
pose of determining the value of F in the definition “net 
tax owing” in subsection (1), the amount deemed by sub- 
section 120(2.2) to have been paid on account of an indi- 
vidual’s tax under this Part for a taxation year is deter- 
mined before taking into consideration the specified 
future tax consequences for the year. 


History: Subsec. 156.1(1.3) added by 2000, c. 19, subsec. 45(6), applica- 
ble to 1999 et seq. 


(2) No instalment required — Sections 155 and 156 
do not apply to an individual for a particular taxation year 
where 


(a) the individual’s chief source of income for the par- 
ticular year is farming or fishing and the individual’s 
net tax owing for the particular year, or either of the 2 
preceding taxation years, does not exceed the indivi- 
dual’s instalment threshold for that year; or 


(b) the individual’s net tax owing for the particular 
year, or for each of the 2 preceding taxation years, 
does not exceed the individual’s instalment threshold 
for that year. 


Related Provisions: 107(5.1)—Trust’s gain on distribution to non- 
resident beneficiary does not increase instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instal- 
ment requirements; 157(2.1)— Threshold of $1,000 for corporations; 
161(2) — Interest on late or insufficient instalments. 


Forms: T1033-WS: Worksheet for calculating instalment payments. 


(3) Idem — Sections 155'and 156 do not require the pay- 
ment of any amount in respect of an individual that would 
otherwise become due under either of those sections on or 
after the day on which the individual dies. 


(4) Payment of remainder — Every individual shall, 
on or before the individual’s balance-due day for each 
taxation year, pay to the Receiver General in respect of 
the year the amount, if any, by which the individual’s tax 
payable under this Part for the year exceeds the total of 


(a) all amounts deducted or withheld under. section 
153 from remuneration or other payments received by 
the individual in the year, and 


(b) all other amounts paid to the Receiver General on 
or before that day on account of the individual’s tax 
payable under this Part for the year. 


Related Provisions: 104(23)(e) — Alternative rule for testamentary 
trust; 161(1) — Interest payable if balance not paid on time, 


History [s. 156.1]: S. 156.1 amended by 1994, c. 8, s. 24, subsecs. 
156.1(1) to (3) applicable to amounts that become payable after June 1994 
and subsec. 156.1(4) applicable to 1994, et seg. S. 156.1 formerly read: 


156.1 (1) No instalment required — Where the total of the taxes 
payable (before taking into consideration any amount referred to in 
any of subparagraphs 161(7)(a)(11) to (vy) or (viii) that was excluded 
or deducted, as the case may be) under this Part and Part I.1 by an 
individual for a particular taxation year or for the taxation year pre- 
ceding that year is not more than the total of $1,000 and the amount, 
if any, determined in respect of the individual for that year under 
subsection 120(2), 


(a) sections 155 and 156 do not apply to that individual for the 
particular year; and 


(b) the individual shall pay to the Receiver General, on or 
before the individual’s balance-due day for the particular year, 
the individual’s tax as estimated under section 151 for the par- 
ticular year. 


(2) |\dem — Paragraphs 155(1)(a) and 156(1)(a) and (b) do not re- 
quire the payment of any amount in respect of an individual that 
would otherwise become due under any of those paragraphs on or 
after the day on which the individual died. 
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Subsec. 156.1(2) amended by 1994, c. 7, Sch. VIII (1993,.c. 24), s.,.93, 
applicable to 1992 et seg. Subsec. (2) formerly read: 
(2) Idem — Paragraphs 155(1)(a) and 156(1)(a) do not require the 
payment of any amount in respect of an individual that would other- 
wise become due under either of those Suances on or after the 
day on which the individual dies. 
That portion of subsec. 156.1(1) preceding para. (a) amended by 1994, c. 
7, Sch. VI (1992, c. 29), s. 6, applicable to 1992 et seg. That venen for- 
merly read: 


156.1 (1) Where the total of the taxes payable (before taking into 
consideration any amount referred to in any of subparagraphs 
161(7)(a)(i1) to (v) that was excluded or deducted, as the case may 
be) under this Part and Part I.1 by an individual for a particular tax- 
ation year or for the taxation year immediately preceding that year 
is not more than the total of $1,000 and the amount, if any, deter- 
mined in respect of the individual for the particular year under sub- 
section 120(2), 


S. 156.1 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 129, applicable 
to 1990 et seg. Subsec. 156.1(1) is applicable, in addition, with respect to 
amounts referred to in para. 161(7)(a) in respect of subsequent taxation 
years referred to in that para. ending after 1989, except that, in its applica- 
tion to a taxation year ending before 1990, the reference in para. 
156.1(1)(b) to “the individual’s balance-due day for” shall be read as a 
reference to “April 30 in the year immediately following”. S. 156.1 for- 
merly read: 


156.1 No instalment required — Where the total of the taxes pay- 
able under this Part and Part I.1 by an individual for a particular 
taxation year or for the. taxation year immediately preceding that 
year is not more than the total of $1,000 and the amount, if any, 
determined in respect of the individual for that year under subsec- 
tion 120(2), 

(a) section 155 or 156, as the case may be, is not applicable in- 

respect of that individual for the particular taxation year, 


(b) the taxpayer shall pay to the Receiver General, on or before 
April 30 in the year immediately following the particular taxa- 
tion year, the taxpayer’s tax as estimated under section 151 for 
the particular taxation year. 


Definitions [s. 156.1]: “amount”, “balance-due day”, “farming”, “fish- 
ing’, “individual” — 248(1); “instalment threshold”, “net tax owing” — 
156.1(1); “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“resident” — Reg 2607; “specified future, tax consequence” — 248(1); 
“taxpayer” — 248(1); “taxation year” —.249. 


157. (1) Payment by corporations — Every corpora- 
tion shall, in respect of each of its taxation years, pay to 
the Receiver General 


(a) either 


(1) on or before the last day of each month in the 
year, an amount equal to '/i2 of the total of the 
amounts estimated by it to be the taxes payable by 
it under this Part and Parts I.3, VI, VI.1 and XIII.1 
for the year, 


(i1) on or before the last day of each month in the 
year, an amount equal to '/i2 of its first instalment 
base for the year, or 


(iii) on or before the last day of each of the first 
two months in the year, an amount equal to'/12 of its 
second instalment base for the year, and on or 
before the last day of each of the following months 
in the year, an amount equal to '/io of the amount 
remaining after deducting the amount computed 
pursuant to this subparagraph in respect of the first 
two months from its first instalment base for the 
year; and 

(b) the remainder of the taxes payable by it under this 


Part and Parts [.3, VI, VI.1 and XIII.1 for the year on 
or before its balance-due day for the year. 
Related Provisions: 87(2)(oo0.1) — Effect of amalgamation; 88(1)(e.8), 
(e.9) — Winding-up; 151 — Estimate of tax; 157(2), (2.1), (3) — Special 
cases: 157.1(3) — Deferral of instalments. for January-March 2002; 
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161(1) — Interest on taxes due; 161(2) — Interest on unpaid tax instal- 
ments; 161(2,2) — Interest on instalments; 161(4.1)— Minimum instal- 
ment payments to avoid interest charges; 163.1 — Penalty for late or defi- 
cient instalments; 164(1.51)—(1.53) — Refund of instalments at taxpayer’ s 
request; 221.2—Transfers of instalments to other years’ accounts; 
248(1)“balance-due day”(d)— Deadline under 157(1)(b) is the balance- 
due day of corporation; 248(7) — Receipt of things mailed; 256 — Asso- 
ciated corporations. 


History: Para. 157(1)(b) amended by 2002, c. 9, s. 41, applicable to taxa- 
tion years that end after 2001. The para. formerly read: 


(b) the remainder of the taxes payable by it under this Part and Parts 
1.3, VI, VL.1 and XIII.1 for the year 


(i) on or before the end of the third month following the end of 
the year, where 


(A). an amount was deducted by virtue of section 125 in 
computing the tax payable under this Part by the corpora- 
tion for the year or its immediately preceding taxation year, 


(B) the corporation is, throughout the year, a Canadian-con- 
trolled private corporation, 


(C) a particular calendar year immediately preceded the 
calendar year in which the year ends, and 


(D) either 


(1) the corporation is not associated with another corpo- 
ration in the taxation year and its taxable income for its 
immediately preceding taxation year (determined 
before taking into consideration the specified future tax 
consequences for that preceding year) does not exceed 
its business limit for that preceding year, or 


(II) where the corporation is associated with another 
corporation in the taxation year, the total of all amounts 
each of which is the taxable income of the corporation 
or such an associated corporation for its last taxation 
year that ended in the particular calendar year (deter- 
mined before taking into consideration the specified fu- 
ture tax consequences for that last year) does not ex- 
ceed the total of all amounts each of which is the 
business limit of the corporation or such an associated 
corporation for that last year, or 


(ii) on or before the end of the second month following the end 
of the year, in any other case. . 


Subpara. 157(1)(a)(i) and the opening words of para. 157(1)(b) amended 
by 2001, c. 17, subsecs. 153(1), (2) to add the reference to Part XIIL.1, 
applicable to 2001 et seq. 


Cls. 157(1)(b)G)(B)-(D) substituted for cl. (B) by 1997, c. 25, subsec. 
49(1), applicable to amounts that become payable after 1995, except that, 
for taxation years that end before 1998, subcl. (D)(IJ) shall be read as 
follows: 


(II) where the corporation is associated with another corporation in 
the year, 


1. the total of the taxable income of the corporation for its im- 
mediately preceding taxation year (determined before taking 
into consideration the specified future tax consequences for that 
preceding year) and the total of the taxable incomes of all such 
associated corporations for their taxation years that ended in the 
particular calendar year (determined before taking into consid- 
eration the specified future tax consequences for those years) 


does not exceed 


2. the total of the business limit of the corporation for its imme- 
diately preceding taxation year and the total of the business lim- 
its of all such associated corporations for their taxation years 
that ended in the particular calendar year, or 


Cl. (b)(i)(B) formerly read: 


(B) the corporation. is, throughout the year, a Canadian-controlled 
private corporation whose taxable income for the immediately pre- 
ceding taxation year together with the taxable incomes of all corpo- 
rations with which it was associated in the year for their taxation 
years ending in the calendar year immediately preceding the calen- 
dar year in which the taxation year of the corporation ended does 
not exceed the total of the business limits (as determined under sec- 
tion 125) of the corporation and the associated corporations for 
those preceding years, or 


S. 157(2.1) 


Subpara. 157(1)(a)(i) amended by 1994, c. 7, Sch. VIII (1993, c, 24), sub- 
sec. 94(1), applicable to 1992 et seg. Subpara. (a)(i) formerly read: 


(i) on or before the last day of each month in the year, an amount 
equal to '/12 of the total of the amounts estimated by it to be the taxes 
payable under this Part and Part VI.1 by it for the year, 


That portion of para. 157(1)(b) preceding subpara. (i) amended by 1994, c. 
7, Sch. VII (1993, c. 24), subsec, 94(2); to add reference to Parts [.3 and 
VI, applicable to 1992 et seq. 


Forms: T7B CORP: Corporation instalment guide. 


(2) [Repealed] 
History: Subsec. .157(2) repealed by 2003, c. 15, s. 115, applicable to 
taxation years that begin after June 2003. It formerly read: 


(2) Special case [co-op or credit union] — Where in a taxation 
year a corporation 


(a) has held out the prospect that it will make allocations in pro- 
portion to patronage as described in section 135, or 
(b) is a credit union, 

and for the year or the preceding taxation year 
(c) its taxable income (determined before taking into considera- 
tion the specified future tax consequences for the year or that 


preceding year, as the case may be) was not more than $10,000, 
and 


(d) no tax was payable by it under any of Parts 1.3, VI and VI.1 
(determined before taking into consideration the specified fu- 
ture tax consequences for the year or that preceding year, as the 
case may be), 


it may, instead of paying the instalments required by subsection (1), 
pay to the Receiver General at the end of the third month following 
the end of the year the total of the taxes payable by it under this Part 
and Parts I.3, VI and VI.1 for the year. 


The portion of subsec. 157(2) before para. (c) amended by 1998, c. 19, 
subsec. 184(1), applicable to taxation years that end after February 22, 
1994. The portion formerly read: 


(2) Where a corporation 


(a) has held out the prospect that it will make allocations in pro- 
portion to patronage to its customers of a taxation year as de- 
scribed by section 135, or 


(b) is a credit union, 

and for the year or the immediately preceding taxation year 
Paras. 157(2)(c) and (d) amended by 1997, c. 25, subsec. 49(2), applicable 
to amounts that become payable after 1995. Paras. (c) and (d) formerly 
read: 

(c) its taxable income was not more than $10,000, and 

(d) no tax was payable by it under any of Parts 1.3, VI and V1.1, 
All that portion of subsec. 157(2) following para. (c) amended by 1994, c. 


7, Sch. VUI (1993, c. 24), subsec. 94(3), applicable to 1992 et seg. That 
portion formerly read: 


(d) no tax was payable by it under Part VI.1, 


it may, instead of paying the instalments required by subsection (1), 
pay to the Receiver General at the end of the third month following 
the end of the year the total of the taxes payable by it under this Part 
and Part VI.1 for the year. 


(2.1) $1,000 threshold — Where 


(a) the total of the taxes payable under this Part and 
Parts 1.3, VI, VI.1 and XIII.1 by a corporation for a 
taxation year (determined before taking into consider- 
ation the specified future tax consequences for the 
year), or 


(b) the corporation’s first instalment base for the year, 


is not more than $1,000, the corporation may, instead of 
paying the instalments required for the year by paragraph 
(1)(a), pay to the Receiver General, under paragraph 
(1)(b), the total of the taxes payable by it under this Part 
and Parts 1.3, VI, VI.1 and XIII.1 for the year. 
Related Provisions: 156.1(1) — No instalment required. 


History: Subsec. 157(2.1) amended by 2001, ¢. 17, subsec. 153(3) to add 
the references to Part XIII.1, applicable to 2001 ef seq. 
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Para. 157(2.1)(a) amended by 1997, c. 25, subsec. 49(3), applicable to 
amounts that become payable after 1995. Para. (a) formerly read: 
(a) the total of the taxes payable (before taking into consideration 
any amount referred to in any of subparagraphs 161(7)(a)(ii) to (x) 
that was excluded or deducted, as the case may be) under this Part 
and Parts 1,3, VI and VI.1 by a corporation for a taxation year, or 
Subsec. 157(2.1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
94(4), applicable to 1992 et seg. Subsec. (2.1) formerly read: 
(2.1) Where 
(a) the total of the taxes payable (before taking into considera- 
tion any amount referred to in any of subparagraphs 
161(7)(a)(i1) to (vill) that was excluded or deducted, as the case 
may be) under this Part and Part VI.1 by a corporation for a 
taxation year, or 
(b) the corporation’s first instalment base for the year 
is not more than $1,000, the corporation may, instead of paying the 
instalments required by paragraph (1)(a) for the year, pay to the Re- 
ceiver General, pursuant to paragraph (1)(b), the total of the taxes 
payable by it under this Part and Part VI.! for the year. 
Para. 157(2.1)(a) amended by 1994, c. 7, Sch. VI (1992, c. 29), s. 7, to 
substitute “161(7)(a)(i1) to (viii)” for “161(7)(a)(ii) to (vii), applicable to 
1992 et seq. 
Para. 157(2.1)(a) substituted by 1994, c. 7, Sch. Il (1991, c. 49), s. 130, 
applicable 
(a) to 1990 et seg.; and 
(b) with respect to amounts referred to in para. 161(7)(a), in respect of 
subsequent taxation years referred to in that para. ending after 1989. 
Para. (a) formerly read: 


(a) the total of the taxes payable under this Part, Part I.3 and Part 
VI.1 by a corporation for a taxation year, or 


(3) Private, mutual fund and non-resident-owned 
investment corporations — Notwithstanding subsec- 
tion (1), the amount payable for a taxation year by a cor- 
poration to the Receiver General on or before the last day 
of any month in the year shall be deemed to be the 
amount, if any, by which 


(a) the amount so payable as determined under that 
subsection for the month 


exceeds 


(b) where the corporation is neither a mutual fund cor- 
poration nor a non-resident-owned investment corpo- 
ration, '/i2 of the corporation’s dividend refund (within 
the meaning assigned by subsection 129(1)) for the 
year, 


(c) where the corporation is a mutual fund corporation, 
’i2 of the total of 


(1) the corporation’s capital gains refund (within 
the meaning assigned by section 131) for the year, 
and 


(11) the amount that, by virtue of subsection 131(5), 
is the corporation’s dividend refund (within the 
meaning assigned by section 129) for the year, 


Proposed Amendment — 157(3)(c) — 


(c) if the corporation is a mutual fund corporation, 
1/12 of the total of 


(i) the corporation’s capital gains refund (within 
the meaning assigned by section 131) for the 
year, and 


(ii) the amount that, because of subsection 131(5) 
or, where the corporation is a prescribed labour- 
sponsored venture capital corporation, because of 
subsection 131(11), is the corporation’s dividend 
refund (within the meaning assigned by section 
129) for the year, 


Application: The February 27, 2004 draft legislation, s. 90, will amend 
para. 157(3)(c) to read as above, applicable to 1999 ef seq. 
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Technical Notes (December 20, 2002): Section 157 re- 
quires a corporation to pay monthly instalments of its total tax 
payable under Parts I, 1.3, VI, VI.1 and XIIIL.1 of the Act. Sub-— 
section 157(3) allows corporations to reduce each monthly in- 
stalment by '/i2 of the amount of certain tax refunds, including 
the “dividend refund” under section 129. For most mutual fund 
corporations, the dividend refund amount is computed accord- 
ing to rules set out in subsection 1316), Paragraph 157(3\(c), 
which allows a mutual fund corporation to apply its dividend — 
refund to reduce its instalments, therefore refers to subsection — 
131(5). However, prescribed labour-sponsored venture capital 
corporations (LSVCCs), which are by definition mutual fund 
corporations, do not use subsection 131(5) to compute their 
dividend refunds — instead, they use special rules in subsec- 
tion 131(11). To ensure that subsection 157(3) applies : appro- 
priately to LSVCCs, this amendment ine TO Peep 
157(3)(c) a reference to subsection 1310). 


(d) where the corporation is a non-resident-owned in- 
vestment corporation, 1/12 of the corporation’s allowa- 
ble refund (within the meaning assigned by section 
133) for the year, and 


(e) Yi2 of the total of the amounts each of which is 
deemed by subsection 125.4(3), 125.5(3), 127.1(1) or 
127.41(3) to have been paid on account of the corpora- 
tion’s tax payable under this Part for the year. 


Related Provisions: 131(5) — Dividend refund to mutual fund corpo- 
ration; 136 — Cooperative not private corporation — exception. 


History: Para. 157(3)(e) amended by 1998, c. 19, subsec. 184(2), applica- 
ble to taxation years that end after February 22, 1994 except that, 


(a) for taxation years that ended before 1995, the para. shall be read 
without reference to “125.4(3)”; and 


(b) for taxation years that ended before November 1997, the para. 
shall be read without reference to “125.5(3)”. 


Para. 157(3)(e) formerly read: 


(e) ‘i2 of the total of all amounts each of which is an amount 
deemed by subsection 125.4(3) or 127.41(3) to have been paid on 
account of the corporation’s tax payable under this Part for the year. 


Para. 157(3)(e) amended by 1996, c 21, s. 41, applicable to 1995 et seq. 
Para. (e) formerly read: 


(e) 'i2 of the amount deemed by subsection 127.41(3) to have been 
paid on account of the corporation’s tax payable under this Part for 
the year. 


Para. 157(3)(e) added by 1995, c. 
end after February 22, 1994. 


Para. 157(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
94(5), applicable to 1993 et seq. Para. (b) formerly read: 


, 8. 47, applicable to taxation years that 


(b) where the corporation is a private corporation, '/12 of the corpo- 
ration’s dividend refund (within the meaning assigned by section 
129) for the year, 


Interpretation Bulletins: IT-243R4: Dividend refund 


corporations. 


to private 


(4) Definitions — In this section, “first instalment base” 
and “second instalment base” of a corporation for a taxa- 
tion year have the meanings prescribed by regulation. 


Regulations: 5301 (meaning of “first instalment base”, “second instal- 


ment base’). 


Definitions [s. 157]: “amount” — 248(1); 
ance-due day” — 248(1); * - “cal- 
endar year” — Interpretation Act 37(1)(a); ,“capital gain” — 39(1)(a), 
248(1); “capital gains refund” — 131(2); “corporation” — 248(1), Inter- 
pretation Act 35(1); “ ; “dividend re- 
fund” — 129(1)(a); “first instalment base” — 157(4), Reg. 5301(1); “mu- 


“associated” — 256; -“‘bal- 


tual fund corporation” — 131(8);  “non-resident-owned investment 
; “prescribed” — 248(1); “resident in Can- 
ada” — 250; “second instalment base’ —157(4), Reg. 5301(2); 


“share” — 248(1); 
payable” — 248(2); 
249. 


“specified future tax consequence” — 248(1); “tax 
“taxable income” — 2(2), 248(1); “taxation year’ — 
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157.1 (1) Instalment deferral for January, February 
and March 2002 — Definitions — The following def- 
initions apply in this section. 


“eligible corporation”, for a particular taxation year, 
means a corporation 


(a) that is resident in Canada throughout the particular 
taxation year; and 


(b) of which the taxable capital employed in Canada, 
within the meaning assigned by Part 1.3, for its preced- 
ing taxation year did not exceed, 


(i) if the corporation is not associated with any 
other corporation in the particular taxation year, 
$15 million, and 


(i1) if the corporation is associated with one or 
more other corporations in the particular taxation 
year, the amount by which $15 million exceeds the 
total of the taxable capital employed in Canada, 
within the meaning assigned by Part I.3, of those 
other corporations for their last taxation years that 
ended in the last calendar year that ended before 
the end of the particular taxation year. 

Related Provisions: 87(2)(j.92) — Amalgamation — continuing corpo- 

ration; 88(1)(e.2) — Winding-up; 181.2(1), 181.3(1) — Taxable capital 

employed in Canada. 


“eligible instalment day” of an eligible corporation 
means a day in January, February or March, 2002, on 
which an instalment on account of the corporation’s tax 
payable under this Part for the taxation year that includes 
that day would become payable 


(a) if this Act were read without reference to this sec- 
tion; and 


(b) if, in the case of a corporation that is not required 
by section 157 to make instalment payments on ac- 
count of its tax payable under this Part for the taxation 
year, it were so required. 


(2) Deferred balance-due day — An eligible corpora- 
tion’s balance-due day for a taxation year that ends after 
2001 is deemed to be the later of 


(a) the day that would otherwise be the corporation’s 
balance-due day for the taxation year, and 


(b) the day that is six months after the corporation’s 
last eligible instalment day in the taxation year. 


(3) Deferred instalment day — An amount that 
would, because of paragraph 157(1)(a), otherwise become 
payable in respect of a taxation year by an eligible corpo- 
ration on an eligible instalment day of the corporation 
does not become payable on that day but becomes 
payable 


(a) if the particular day that is six months after the eli- 
gible instalment day is in the taxation year, on the par- 
ticular day; and 


(b) in any other case, on the day that is deemed by 
subsection (2) to be the corporation’s balance-due day 
for the taxation year. 
History: S. 157.1 added by 2002, c. 9, s. 42, applicable to taxation years 
that end after 2001. 
Definitions [s. 157.1]: “amount” — 248(1); “associated” — 256; “bal- 
ance-due day” — 157.1(2), 248(1); “Canada” — 255, Interpretation Act 
35(1); “corporation” — 248(1), Interpretation Act 35(1); “eligible corpo- 


ration”, “eligible instalment day” — 157.1(1); “month” — Interpretation 
Act 35(1); “resident in Canada” — 250; “taxable capital employed in Can- 
ada” — 181.2(1), 181.3(1); “taxation year” — 249. 


S. 159(2)(a) 


158. Payment of remainder — Where the Minister 
mails a notice of assessment of any amount payable by a 
taxpayer, that part of the amount assessed then remaining 
unpaid is payable forthwith by the taxpayer to the Re- 
ceiver General. 

Related Provisions: 156.1(4) — Obligation of individual to pay bal- 
ance by balance-due date; 157(1)(b) — Obligation of corporation to pay 
balance; 161.4(1)——No requirement to pay balance of $2 or less; 
164(3) — Interest on overpayments; 220(4) — Security for taxes; 
222-225 —Collection of | taxes; 225.1 —Collection _ restrictions; 
248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [s. 158]: Markevich v. R., [2003] 1 C.T.C. 83 (SCC) 
(Federal limitation period of six years applies to federal taxes and provin- 
cial periods to provincial taxes); Lambert v. R., [1976] C.T.C. 611 (FCA) 
(Subsequent reassessment not affecting validity of issued certificate in re- 
spect of unpaid balance for tax). 


Definitions [s. 158]: “assessment”, “Minister”, “taxpayer” — 248(1). 


159. (1) Person acting for another — For the pur- 
poses of this Act, where a person is a legal representative 
of a taxpayer at any time, 


(a) the legal representative is jointly and severally lia- 
ble with the taxpayer 


(i) to pay each amount payable under this Act by 
the taxpayer at or before that time and that remains 
unpaid, to the extent that the legal representative is 
at that time in possession or control, in the capacity 
of legal representative, of property that belongs or 
belonged to, or that is or was held for the benefit 
of, the taxpayer or the taxpayer’s estate, and 


(11) to perform any obligation or duty imposed 
under this Act on the taxpayer at or before that 
time and that remains outstanding, to the extent 
that the obligation or duty can reasonably be con- 
sidered to relate to the responsibilities of the legal 
representative acting in that capacity; and 


(b) any action or proceeding in respect of the taxpayer 
taken under this Act at or after that time by the Min- 
ister may be so taken in the name of the legal repre- 
sentative acting in that capacity and, when so taken, 
has the same effect as if it had been taken directly 
against the taxpayer and, if the taxpayer no longer ex- 
ists, as if the taxpayer continued to exist. 

Related Provisions: 150(3) — Obligation to file taxpayer’s return; 

227.1 — Liability of corporate directors; 248(7)(a) — Mail deemed. re- 

ceived on day mailed. 


History: Subsec. 159(1) amended by 1998, c. 19, s. 185, in force on June 
18, 1998. Subsec. 159(1) formerly read: 


(1) Payment on behalf of others — Where the Minister mails to a 
person required by section 150 to file a return of the income of a 
taxpayer for a taxation year a notice of assessment of any amount 
payable for the year by or in respect of the taxpayer, that part of the 
amount assessed then remaining unpaid is payable forthwith by the 
person to the Receiver General to the extent that the person has or 
had, at any time after the end of the taxation year, in his or her 
possession or control property belonging to the taxpayer or the tax- 
payer’s estate and on payment thereof the person shall be deemed to 
have made the payment on behalf of the taxpayer. 


(2) Certificate before distribution — Every legal rep- 
resentative (other than a trustee in bankruptcy) of a tax- 
payer shall, before distributing to one or more persons 
any property in the possession or control of the legal rep- 
resentative acting in that capacity, obtain a certificate 
from the Minister, by applying for one in prescribed form, 
certifying that all amounts 

(a) for which the taxpayer is or can reasonably be ex- 


pected to become liable under this Act at or before the 
time the distribution is made, and 
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(b) for the payment of which the legal representative is 
or can reasonably be expected to become liable in that 
capacity 


have been paid or that security for the payment thereof 
has been accepted by the Minister. 


Related Provisions: 159(3) — Liability where property distributed with 
no certificate; 159(3.1) — Appropriation of property; 220(4) — Security 
for taxes; 227.1 — Liability of directors for withholding taxes. 


History: Subsec. 159(2) amended by 1998, c. 19, s. 185, in force on June 
18, 1998. Subsec. 159(2) formerly read: 


(2) Every person (other than a trustee in bankruptcy) who is an as- 
signee, liquidator, receiver, receiver-manager, administrator, execu- 
tor or any other like person (in this section referred to as the “re- 
sponsible representative”) administering, winding up, controlling or 
otherwise dealing with a property, business or estate of another per- 
son shall, before distributing to one or more persons. any property 
over which the responsible representative has control in the capacity 
of the responsible representative, obtain a certificate from the Min- 
ister, by applying therefor in prescribed form, Certifying that all 
amounts 


(a) for which any taxpayer is liable under this Act in respect of 
the taxation year in which the distribution is made, or any pre- 
ceding taxation year, and 


(b) for the payment of which the responsible representative is or 
can reasonably be expected to become: liable in that capacity 


have been paid or that security for the payment thereof has been 
accepted by the Minister: 


That portion of subsec. 159(2) preceding para. (a) substituted by 1994, c. 
7, Sch. If (1991, c. 49), s. 131, applicable to applications made after De- 
cember 17, 1991: That-portion formerly read: 


(2) Every person (other than a trustee'in bankruptcy) who is an as- 
signee, liquidator, receiver, receiver-manager, administrator, execu- 
tor, or any other like person, (in this. section referred to as the “re- 
sponsible representative”) administering, winding up, controlling or 
otherwise dealing with a property, business or estate of another per- 
son, before distributing to one or more persons any property over 
which the responsible representative has control in that capacity, 
shall obtain a certificate from the Minister certifying that all 
amounts . 


Selected Cases [subsec. 159(2)]: Pdquet v. MNR, [1992] 1 C.T.C. 
2699 (TCC) (Appellant not responsible representative of taxpayer corpora- 
tion, not personally liable for’ payment of tax owed by latter); Flemming 
Estate vy. MNR, [1983] C.T.C. 321 (FCTD); rev'd in part [1984] C.T.C. 
352, (sub nom. R. vy. Parsons) (FCA) (No need to seek certificate from 
Minister when requirements. of section do: not cover directors of 
corporation). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived); CPP-2: Canada pension plan — sta- 
tus of employer where trustee in bankruptcy, receiver or receiver and man- 
ager is appointed; UI-3: Unemployment. Insurance Act—status of 
employer where trustee in bankruptcy, receiver, or receiver and manager is 
appointed. 


Information Circulars: 82-6R2: Clearance certificate; 98-1R: Collec- 
tions policies. 


Forms: TX19: Asking for clearance certificate. 


(3) Personal liability — Where a legal representative 
(other than a trustee in bankruptcy) of a taxpayer distrib- 
utes to one or more persons property in the possession or 
control of the legal representative, acting in that capacity, 
without obtaining a certificate under subsection (2) in re- 
spect of the amounts referred to in that subsection, the le- 
gal representative is personally liable for the payment of 
those amounts to the extent of the value of the property 
distributed, and the Minister may at any time assess the 
legal representative in respect of any amount payable be- 
cause of this subsection, and the provisions of this Divi- 
sion apply, with any modifications that the citcumstances 
require, to an assessment made under this subsection as 
though it had been made under section: 152. 
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for which the representative may be liable. 


property; 


Related © Provisions: —159(3.1) — Appropriation of 
222(5)(c) — Restart of 10-year collection limitation period. 


History: Subsec. 159(3) amended by 1998, c. 19, s. 185, in force on June 
18, 1998. Subsec. 159(3) formerly read: 


(3) Where a responsible representative distributes to one’ or more 
persons property over which the responsible representative has con- 
trol in that capacity without obtaining a certificate under subsection 
(2) in respect of the amounts referred to in that subsection, the re- 
sponsible representative is personally liable for the payment of 
those amounts to the extent of the value of the property distributed 
and the Minister may assess the responsible representative therefor 
in the same manner and with the same effect as an asséssment made 
under section 152. 


Selected Cases [Subsec. 159(3)]: Flemming Estate v. MNR, [1983} 
C.T.C. 321 (FCTD); rev’d in part [1984] C.T.C. 352, (sub nom. Rit Par- 
sons) (FCA) (No need to seek certificate from Minister when require- 
ments of section do not cover directors of corporation). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxa- 
ble Canadian corporations (archived). 


Information Circulars: 98-1R: Collections policies. 


(3.1) Appropriation of property — For the purposes 
of subsections (2) and (3), an appropriation by.a legal rep- 
resentative of a taxpayer of property in the possession or 
control of the legal representative acting in that capacity 
is deemed to be a distribution of the property to a person. 


History: Subsec. 159(3.1) added by 1998, c. 19, s. 185, in force on June 
18, 1998. 


(4) [Repealed] 
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History: Subsec. 159(4) repealed by 2001, c. 17, subsec. 154(1), applica- 
ble to individuals who cease to be resident in Canada after October 1, 
1996. The subsec. formerly read: 


(4) Election on emigration — Where an individual to whom sub- 
section 128.1(4) applies 
(a) so elects in prescribed manner on or before the individual’s 
balance-due day for the taxation year in' which the individual 
ceased to be resident in Canada, and 


(b) furnishes to the Minister security acceptable to the Minister 
for payment of any tax under this Act the payment of which is 
deferred by the election, 


all or any portion of such part of that tax as is equal to the amount, 
if any, by which that tax exceeds the amount that would be that tax 
if this Act were read without reference to subsection 128.1(4) may, 
subject to, subsection (4.1), be paid in such number of equal annual 
instalments as is specified in the election by the individual. 


Subsec. 159(4) substituted by 1994, c. 21, s. 78, applicable to changes in 
residence occurring after 1992. That. subsec. formerly read: 


(4) Election where subsec. 48(1) applicable — Where subsec- 
tion 48(1) is applicable in respect of a taxpayer who has ceased to 
be resident in Canada in a taxation year, and the taxpayer so elects 
and furnishes the Minister with security acceptable to the Minister 
for payment of any tax the payment of which is deferred by the 
election, notwithstanding any provision of this Part respecting the 
time within which payment shall be made of the tax payable under 
this Part by the taxpayer for the year, all or any portion of such part 
of that tax as is equal to the amount, if any, by which that tax ex- 
ceeds the amount that that tax would be, if this Act were read with- 
out reference to subsection 48(1), may be paid in such number (not 
exceeding 6) of equal consecutive annual instalments as is specified 
by the taxpayer in the election, the first instalment of which shall be 
paid on or before the day on or before which payment of that tax 
would, but for the election, have been required to be made and each 
subsequent instalment of which shall be paid on or before the next 
following anniversary of that day. 


(4.1) [Repealed] 


History: Subsec. 159(4.1) repealed by 2001, c. 17, subsec. 154(1), appli- 
cable to individuals who cease to be resident in Canada after October 1, 
1996. The subsec. formerly read: 


(4.1) ldem — Where an individual to whom subsection 128.1(4) 
applies elects under subsection (4), 


(a) the number of equal annual instalments provided in the elec- 
tion shall be deemed to be the lesser of 6 and such other number 
as is specified in the election by the individual; 


(b) the first instalment shall be paid on or before the indivi- 
dual’s balance-due day for the taxation year; and 


(c) each subsequent instalment shall be paid on or before the 
next following anniversary of the day described in paragraph 


(b). 
Subsec. 159(4.1) added by 1994, c. 21, s. 78, applicable to changes in 
residence occurring after 1992. 


(5) Election where certain provisions applicable 
fon death] — Where subsection 70(2), (5) or (5.2) of 
this Act or subsection 70(9.4) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, is 
applicable in respect of a taxpayer who has died, and the 
taxpayer’s legal representative so elects and furnishes the 
Minister with security acceptable to the Minister for pay- 
ment of any tax the payment of which is deferred by the 
election, notwithstanding any provision of this Part or the 
Income Tax Application Rules respecting the time within 
which payment shall be made of the tax payable under 
this Part by the taxpayer for the taxation year in which the 
taxpayer died, all or any portion of such part of that tax as 
is equal to the amount, if any, by which that tax exceeds 
the amount that that tax would be, if this Act were read 
without reference to subsections 70(2), (5) and (5.2) and 
the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, were read without reference to subsec- 
tions 70(2), (5), (5.2) and (9.4) of that Act, may be paid in 
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such number (not exceeding 10) of equal consecutive an- 
nual instalments as is specified by the legal representative 
in the election, the first instalment of which shall be paid 
on or before the day on or before which payment of that 
tax would, but for the election, have been required to be 
made and each subsequent instalment of which shall be 
paid on or before the next following anniversary of that 
day. 

Related Provisions: 159(5.1)— Pre-1972 professional business; 


159(6) — Meaning of “tax payable under this Part”; 159(7) — Form and 
manner of election, and interest. 


Regulations: 1001 (prescribed manner of making election). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-125R4: Dispositions of resource. proper- 
ties; IT-212R3: Income of deceased persons — rights or things; IT-278R2: 
Death of a partner or of a retired partner. 


Forms: T2075: Election to defer payment of income tax under subsec. 
159(5) by a deceased taxpayer’s legal representative or trustee; T4011: 
Preparing returns for deceased persons [guide]. 


(5.1) Idem [pre-1972 professional business] — 
Where, in the taxation year in which a taxpayer dies, an 
amount is included in computing the taxpayer’s income 
by virtue of paragraph 23(3)(c) of the Income Tax Appli- 
cation Rules, the provisions of subsection (5) apply, with 
such modifications as the circumstances require, as 
though the amount were an amount included in comput- 
ing the taxpayer’s income for the year by virtue of sub- 
section 70(2) or an amount deemed to have been received 
by the taxpayer by virtue of subsection 70(5). 


Related Provisions: 70(2) — Deceased taxpayer — amounts receiva- 
ble; 70(5) — Depreciable and other capital property. 


1.T. Application Rules: 23(3). 


Interpretation Bulletins: IT-212R3: Income of deceased persons — 
rights or things; IT-278R2: Death of a partner or of a retired partner. 


(6) idem — For the purposes of subsection (5), the “tax 
payable under this Part” by a taxpayer for the taxation 
year in which the taxpayer died includes any tax payable 
under this Part by virtue of an election in respect of the 
taxpayer’s death made by the taxpayer’s legal representa- 
tive under subsection 70(2) or under the provisions of that 
subsection as they are required to be read by virtue of the 
Income Tax Application Rules. 


(6.1) Election where subsec. 104(4) applicable — 
Where a time determined under paragraph 104(4)(a), 
(a.1), (a.2), (a.3), (a.4), (b) or (c) in respect of a trust oc- 
curs in a taxation year of the trust and the trust so elects 
and furnishes to the Minister security acceptable to the 
Minister for payment of any tax the payment of which is 
deferred by the election, notwithstanding any other provi- 
sion of this Part respecting the time within which pay- 
ment shall be made of the tax payable under this Part by 
the trust for the year, all or any portion of the part of that 
tax that is equal to the amount, if any, by which that tax 
exceeds the amount that that tax would be if this Act were 
read without reference to paragraph 104(4)(a), (a.1), (a.2), 
(a.3), (a.4), (b) or (c), as the case may be, may be paid in 
the number (not exceeding 10) of equal consecutive an- 
nual instalments that is specified by the trust in the elec- 
tion, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax 
would, but for the election, have been required to be made 
and each subsequent instalment of which shall be paid on 
or before the next following anniversary of that day. 


Related Provisions: 104(5.3) — Election to postpone deemed disposi- 
tion; 159(7) — Form and manner of election; and interest. 


1387 


S. 159(6.1) 


History: Subsec: 159(6.1) amended by 2001, c. 17, subsec. 154(2), appli- 
cable to 2000 et seg. The subsec. formerly read: 


(6.1) Where a day determined under paragraph 104(4)(a), (a.1), (b) 
or (c) in respect of a trust occurs in a taxation year of the trust and 
the trust so elects and furnishes to the Minister security acceptable 
to the Minister for payment of any tax the payment of which is de- 
ferred by the election, notwithstanding any other provision of this 
Part respecting the time within which payment shall be made of the 
tax payable under this Part by the trust for the year, all or any por- 
tion of such part of that tax as is equal to the amount, if any, by 
which that tax exceeds the amount that that tax would be if this Act 
were read without reference to paragraph 104(4)(a), (a.1), (b) or (c), 
as the case may be, may be paid in such number (not exceeding 10) 
of equal consecutive annual instalments as is specified by the trust 
in the election, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax would, but 
for the election, have been required to be made and each subsequent 
instalment of which shall be paid on or before the next following 
anniversary of that day. 


Subsec. 159(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 95, appli- 
cable to 1993 ef seq. 


Forms: T2223: Election under s. 159(6.1) by trust to defer payment of 
income tax. 


(7) Form and manner of election and interest — 
Every election made by a taxpayer under subsection (4) 
or (6.1) or by the legal representative of a taxpayer under 
subsection (5) shall be made in prescribed form and on 
condition that, at the time of payment of any amount pay- 
ment of which is deferred by the election, the taxpayer 
shall pay to the Receiver General interest on the amount 
at the prescribed rate in effect at the time the election was 
made, computed from the day on or before which the 
amount would, but for the election, have been required to 
be paid to the day of payment. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 159(7) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 
95, applicable to 1993 et seg. Subsec. (7) formerly read: 


(7) Every election made by a taxpayer under subsection (4) or by 
the legal representative of a taxpayer under subsection (5), as the 
case may be, shall be made in prescribed form and in prescribed 
manner and on condition that, at the time of payment of any amount 
payment of which is deferred by the election, the taxpayer shall pay 
to the Receiver General interest on the amount at the prescribed rate 
in effect at the time the election was made computed from the day 
on or before which the amount would, but for the election, have 
been required to be paid to the day of payment. 


Selected Cases [subsec. 159(7)]: Agnew (Estate) v. R., [1978] C.T.C. 
351 (FCA) (Interest rate held to be rate at time of election to defer tax 
payment). 


Regulations: 4301(a) (prescribed rate of interest). 


Forms: T2075: Election to defer payment of income tax under subsec. 
159(5) by a deceased taxpayer’s legal representative or trustee; T2223: 
Election under s. 159(6.1) by trust to defer payment of income tax. 


Selected Cases [s. 159]: Armstrong v. R., [1998] 4 C.T.C. 2006 (TCC) 
(Assessment under this provision did not. revive. right to attack 
assessments); RMM Canadian Enterprises Inc. v. R., [1997] 3 C.T.C. 2103 
(TCC) (Agent or instrumentality used to distribute deemed dividend liable 
under s. 215 or s. 159); Westbrook Management Ltd. v. Canada, [1996] | 
C.T.C. 2516 (TCC) (Assessment cannot raise a liability which has become 
statute-barred). 


Definitions [s. 159]: “amount”, “assessment”, 
248(1); “Canada” — 255; “individual”, 
“person”, “prescribed” — 248(1); 
perty” — 248(1); * 
159(6); 


“balance-due day” — 
“legal representative”, “Minister”, 
“prescribed rate’ — Reg. 4301; “pro- 
taxation year’ — 249; “tax payable under this Part’? — 
“taxpayer — 248(1). 


160. (1) Tax liability re property transferred not at 
arm’s length — Where a person has, on or after May 1, 
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1951, transferred property, either directly or indirectly, by 
means of a trust or by any other means whatever, to 


(a) the person’s spouse or common-law partner or a 
person who has since become the person’s spouse or 
common-law partner, 


(b) a person who was under 18 years of age, or 


(c) a person with whom the person was not dealing at 
arm’s length, 


the following rules apply: 


(d) the transferee and transferor are jointly and sever- 
ally liable to pay a part of the transferor’s tax under 
this Part for each taxation year equal to the amount by 
which the tax for the year is greater than it would have 
been if it were not for the operation of sections 74 to 
75.1 of this Act and section 74 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
in respect of any income from, or gain from the dispo- 
sition of, the property so transferred or property sub- 
stituted therefor, and 


(e) the transferee and transferor are jointly and sever- 
ally liable to pay under this Act an amount equal to the 
lesser of 


(1) the amount, if any, by which the fair market 
value of the property at the time it was transferred 
exceeds the fair market value at that time of the 
consideration given for the property, and 


(ii) the total of all amounts each of which is an> 
amount that the transferor is liable to pay under 
this Act in or in respect of the taxation year in 
which the property was transferred or any preced- 
ing taxation year, 


but nothing in this subsection shall be deemed to limit the 
liability of the transferor under any other provision of this 
Act. 


Proposed Amendment — 160(1) after (e)(i) 


(it) the total of all amounts each of which is an 
amount that the transferor is liable to pay under this 
Act (including, for greater certainty, an amount that 
the transferor is liable to pay under this section, re- 
gardless of whether the Minister has made an assess- 
ment under subsection (2) for that amount) in or in 
respect of the taxation year in which. the property 
was transferred or any preceding taxation year, 


but nothing in this subsection limits the liability of the 
transferor under any other provision of this Act or of the 
transferee for the interest that the transferee is liable to 
pay under this Act on an assessment in ill, op the. 
amount that the transferee is liable to pay bec 
this subsection. 


Application: The February 27, 2004 draft legtaneal ieee vie “ 
will amend the portion of subsec. 160(1) after subpara. (e)i) to read as 

above, applicable in respect of assessments made after December 20, ey 
2002. . 


Technical Notes (December 20, 2002): The amount that a 
taxpayer is liable to pay in respect of the transfer of property 
from a non-arm’s length tax debtor is determined under subsec- 
tion 160(1). The Minister may assess the taxpayer for such a 
liability under subsection 160(2). Paragraph 160(1)(e) is 
amended, in respect of assessments made after December 20, 
2002, to clarify that the assessment of the taxpayer is subject to 
interest, without any limit on the amount of interest for which 
the taxpayer may be liable. [This overrules A/goa Trust, deuitas 
4 C.T.C. 2001 (TCC) — ed.] 


Related Provisions: 74—75.1 — Attribution of income on non-arm’s 
length transfers; 160(3.1) — Fair market value of undivided interest in 
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property; 160(4)— Transfer to spouse on breakdown of marriage; 
248(5) — Substituted property. 


History: Subsec. 160(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Selected Cases [subsec. 160(1)]: Wannan vy. R., [2004] 1 C.T.C. 326 
(FCA); aff’ g [2003] 2 C.T.C. 2303 (TCC) (Liability survives bankruptcy 
and discharge of transferor); Goldberg v. R., [2003] 2 C.T.C. 2592 (TCC) 
(Transfer to trust to pay family expenses caught by provision); Caron v. R. 
, [2002] 3 C.T.C. 2369 (TCC) (Transfer of funds occurred even when tax- 
payer retained power of attorney on bank account of transferee); VDS 
Management Inc. v. Canada (A.-G.), [2002] 3 C.T.C. 189 (BC SC) (Post- 
ponement of claim not a transfer of property); Gestion Yvan Drouin Inc. v. 
R., [2001] 2 C.T.C. 2315 (TCC) (Crown may have onus of proof in sub- 
sec. 160(1) appeals); Gaucher y. R., [2001] 1 C.T.C. 125 (FCA); rev’g 
[2000] 2 C.T.C. 2734. (TCC) (Taxpayer entitled to raise any defence, even 
if liability as between Minister and primary taxpayer definitively settled. 
Schafer disapproved); Raphael v. R., [2000] 4 C.T.C. 2620 (TCC) (No 
consideration within matrimonial context); Filippazzo v. R., [2000] 3 
C.T.C. 2691 (TCC) (Provision applies to assessments under 227.1 as well 
as to ordinary tax assessments); Medland vy. R., [1999] 4 C.T.C. 293 
(FCA); aff’'g [1997] 1 C.T.C. 2702 (TCC) (Transfer may be direct or 
indirect); Ho-A-Shoo v. Canada (A.-G.), [2000] 2 C.T.C. 155 (Ont SCJ) 
(Unassessed interest may not be contemplated by provision); Biderman v. 
R., [2000] 2 C.T.C. 35 (FCA); aff’g [1998] 4 C.T.C. 2144 (TCC) (Im- 
proper disclaimer of estate meant property had been acquired and later 
transferred; provision applicable); LeBlanc vy. R., [1999] 1 C.T.C. 2825 
(TCC) (Withdrawals from RRSP to fund obligation to support spouse not 
transfers); Michaud v. R., [1998] 4 C.T.C. 2675 (TCC) (Payment of mort- 
gage as part of family obligations is not a transfer); Ruffolo v. R., [1998] 4 
C.T.C. 2114 (TCC) (Dividends not carved out from concept of transfer); 
Algoa Trust v. R., [1998] 4 C.T.C. 2001 (TCC) (No new tax debt estab- 
lished and no need for new assessment); Cooke v. R., [1997] 2 C.T.C. 254 
(FCA) (Transfer not made “pursuant” to agreement which contained no 
mention of any transfer of property); Placements R.I.O. Inc. v. R., [1997] 2 
C.T.C. 2513 (TCC) (What matters is the “transfer” of property, not the 
particular means by which it occurs); Heavyside v. Canada, [1997] 2 
C.T.C. 1 (FCA) (Extinguishment of transferor’s tax liability by discharge 
from bankruptcy does not affect transferee’s separate and continuing 
lability); 755579 Canada Inc. v. Canada, [1997] 1 C.T.C..2011 (TCC) 
(Dividend is “transfer” of property); Gamache v. Canada, [1996] 3 C.T.C. 
2597 (TCC) (Tax liability was discharged by bankruptcy; transferee not 
hable under provision); Hamel v. MNR, [1996] 2 C.T.C. 2046 (TCC) (In- 
direct transfer can trigger liability for assessment); Caplan v. MNR, [1995] 
2 C.T.C. 2932D (TCC) (Where tax debtor granted discharge from bank- 
ruptcy, no longer any tax liability in year of transfer and assessment issued 
thereafter was ineffective); Route Canada Real Estate Inc. v. Canada, 
*{1995] 2 C.T.C. 2430 (TCC) (Underlying tax liability of transferor is 
relevant); Cox v. Canada, [1995] 2 C.T.C. 2094 (TCC) (Transactions void 
against trustee valid unless challenged by trustee; transfer was effective if 
not attacked); Achtem v. MNR, [1995] 1 C.T.C. 2941 (TCC) (Liability of 
transferee extends to all amounts owing by transferor at date of transfer); 
Davis v. Canada, [1994] 2 C.T.C. 2033 (TCC) (Consideration given for 
transfer of property by way of dividend); Delisle v. Canada, [1995] 1 
C.T.C. 2007 (TCC) (Taxpayer never had benefit of money transferred to 
her account and acted as agent only for transferor); Dupuis (A.C.) v. Can- 
ada, [1993] 2 C.T.C. 2032 (TCC) (Assessment under provision not subject 
to limitation periods in subsec. 152(4)); Algoa Trust v. Canada, [1993] 1 
C.T.C. 2294 (TCC) (Cash dividend but not stock dividend is transfer of 
property under provision); Mah (F.) v. Canada, [1993] 1 C.T.C. 422 
(FCTD) (Transferee not liable under provision unless and until he had 
knowledge of transfer and took steps in relation to property); Kostiuk (B.) 
v. MNR, [1993] 1 C.T.C. 31 (FCTD) (Transfer of property effective at 
time agreement executed); Furfaro-Siconolfi v. MNR, [1990] 1 C.T.C. 188 
(FCTD); appealed to FCA (Dec. 1989), File A-572-89 (“Transferred” 
means transfer of beneficial ownership, not necessarily possession). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-258R2: Transfer of property to a spouse; 
IT-260R: Transfer of property to a minor; IT-369R: Attribution of trust 
income to settlor; IT-510: Transfers and loans of property made after May 
22, 1985 to a related minor; IT-511R: Interspousal and certain other trans- 
fers and loans of property. 


Information Circulars: 98-1R: Collections policies. 


1.T. Technical News: No. 4 (section 160 — the Davis case). 


S. 160(1.2)(b) 


(1.1) Joint liability where subsec. 69(11) ap- 
plies — Where a particular person or partnership is 
deemed by subsection 69(11) to have disposed of a pro- 
perty at any time, the person referred to in that subsection 
to whom a benefit described in that subsection was avail- 
able in respect of a subsequent disposition of the property 
or property substituted for the property is jointly and sev- 
erally liable with each other taxpayer to pay a part of the 
other taxpayer’s liabilities under this Act in respect of 
each taxation year equal to the amount determined by the 
formula 


A=B 
where 


A is the total of amounts payable under this Act by the 
other taxpayer in respect of the year, and 


B is the amount that would, if the particular person or 
partnership were not deemed by subsection 69(11) to 
have disposed of the property, be determined for A in 
respect of the other taxpayer in respect of the year, 


but nothing under this subsection is deemed to limit the 
liability of the other taxpayer under any other provision of 
this Act. 


_ Prc posed Amendment — 160(1. 1) closing 
: words | 


but nothing in this subsection limits the liability of the 

other taxpayer under any other provision of this Act or 
of any person for the interest that the person is liable to 
pay under this Act on an assessment in respect of the 
amount that the person is liable to pay) because of this 
subsection. : 


ai ion: The Paes, tae 2 dan cer subsec. 92(2), 
will amend the closing words of subsec. 160(1.1) to read as above, ap- 
plicable i in respect of assessments made after December 20, 2002. 


Technical Notes (December 20, 2002): Subsection 
160(1.1) provides that where subsection 69(11) applies to deem 
a disposition of property to have occurred at fair market value, 
both the person disposing of the property and the person ac- 
quiring the property are jointly and severally liable for the pay- 
ment of each other’s liabilities arising under the Act as a result 
of that disposition. The Minister of National Revenue may as- 
sess the person for such a liab: lity under subsection 160(2). 
Subsection 160(1.1) is amended, in respect of assessments 
made after December 20, 2002, to clarify that the assessment of 
the taxpayer is subject to interest. [This overrules Algoa Trust, 
[1998] 4 C.T.C. 2001 (TCC) —ed.] — 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 160(1.1) added by 1998, c. 19, subsec. 186(1), applica- 
ble in respect of dispositions that are deemed by subsec. 69(11) to occur 
after April 26, 1995. 


(1.2) Joint liability — tax on split income — A par- 
ent of a specified individual is jointly and severally liable 
with the individual for the amount required to be added 
because of subsection 120.4(2) in computing the specified 
individual’s tax payable under this Part for a taxation year 
if, during the year, the parent 


(a) carried on a business that purchased goods or ser- 
vices from a business the income of which is directly 
or indirectly included in computing the individual’s 
split income for the year; 


(b) was a specified shareholder of a corporation that 
purchased goods or services from a business the in- 
come of which is directly or indirectly included in 
computing the individual’s split income for the year; 
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Proposed Amendment — 160(1.2)(a), (b) 


(a) carried on a business that was provided property 
or services by a partnership or trust all or a portion — 
of the income of which partnership or trust is di-- 
rectly or indirectly included in computing, ag indivi- 
dual’s split income for the year, : 


(b) was a specified shareholder of a corporation ‘that : 
was provided property or services by a partnership or - 
trust all or a portion of the income of which partner-_ 
ship or trust is directly or indirectly included in com-_ 
puting the individual’s Split income for the year, 


Application: The February aie 2004 draft legislation, “subsec. 920), 
will amend paras. 160(1.2)(a) and (b) to read as above, applicable after _ 
December 20, 2002. —r—™eE 


Technical Notes Wweldmiber 20, 2002) 
160(1.2), which applies in respect of tax —_— on oe in- 
come, is amended in two respects. . | / 


First, paragraphs 160(1.2)(a), (b) and @ are ar 
place the phrase * ‘soods or services” with the phrase 
or services” as a consequence of the same changes 
paragraphs (b) and (c) of ag definition « hee incom 
section 120401): 


wh. 


(c) was a specified shareholder of a corporation, divi- 
dends on the shares of the capital stock of which were 
directly or indirectly included in computing the indivi- 
dual’s split income for the year; 


(d) was a shareholder of a professional corporation 
that purchased goods or services from a business the 
income of which is directly or indirectly included in 
computing the individual’s split income for the year; 


Or 


Hen re or trust, is Tin ie or eee e 
AD computing - the: individual's spl O1 
year, or 


Application: ‘The Febrary 7 2004 


ber 20, 2002. 


Technical ne (ices ber 20, 2002): 
16001 2a), (b). LL 


(e) was a shareholder of a professional corporation, 
dividends on the shares of the capital stock of which 
were directly or indirectly included in computing the 
individual’s split income for the year. 


Proposed Addition — 160(1.2) closing words _ 
but nothing in this subsection limits the liability of the, 


specified individual under any other provision of this _ 


Act or of the parent for the interest that the parent iS 


liable to pay under this Act on an assessment in respect | 
of the amount that the parent is liable to pay because of 
this subsection. J 


Application: The February 27, 2004 i legislation, cubes ee : 


will add the above closing words to subsec. 160(1.2), appicate | in re- 
spect of assessments made after December 20, 2002. Oo 


Technical Notes (December 20, 2002): Second, a pat 
amble” is added to subsection 160(1.2) to clarify that, in re- 
spect of assessments made under subsection 160(2) after De- 
cember 20, 2002, the assessment is subject to interest. 


History: Subsec.’160(1.2) added by 2000, c. 19, s. 46, applicable to 2000 
et seq. 


oe to < 
property _ 
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(2) Assessment — The Minister may at any time as- 
sess a taxpayer in respect of any amount payable because 
of this section and the provisions of this Division apply, 
with any modifications that the circumstances require, in 
respect of an assessment made under this section as 
though it had been made under section 152. 


assessment is subject to interest. = 


Related Provisions: 152 — Assessment; 222(5)(c)— Restart. of 10-- 
year collection limitation period. 


History: Subsec. 160(2) amended by 1998, c. 19, subsec. 186(2), in force 
on June 18, 1998. Subsec., 160(2) formerly read: 


(2) Minister may assess transferee — The Minister may at any 
time assess a transferee in respect of any amount payable by virtue 
of this section and the provisions of this Division are applicable, 
with such modifications as the circumstances require, in respect of 
an assessment made under this section as though it had been made 
under section 152. 


Selected Cases [subsec. 160(2)]: Phillips (E.) v. Canada, [1993] 2 
C.T.C. 2110 (TCC) (Assessment under provision cannot include amounts 
in respect of transferor’s provincial tax Hanae) . 


sRtgnased Addition - — Pinuons 4 oe 


Application: The Octoher 30, 2003 Ne otice af Wav on Me nS Motion a 
(NRTs and FIEs), subsec. 32, will ans subsec. Loe ),  aapusatte to y 


Techn cal Notes: New Sibscetion 160(2. n oh the Act allows - 
the Minister of National Revenue to assess a taxpayer at any — 
time in respect of any amount payable because of | graph . 
94(3)(d) or (e). Such an assessment has the same effect as if i 1 - 
had been made under section 152 of the Act and is subject to - 
interest. For more information on paragraphs Oe) and (©), 

see the commentary on whose provisions. - - One 


Related Provisions: 160(3) — Discharge of liawihine 


(3) Discharge of liability — Where a particular tax- 
payer has become jointly and severally liable with another 
taxpayer under this section in respect of part or all of a 
liability under this Act of the other taxpayer, 
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Bd eee: Amendment — 1 oo open ng 
BOM: tipsiinss JEG . 


(3) Discharge of liability — whee, a naricalarst tax- : 
payer has become jointly and severally, Or si : 

able with another taxpayer under this secon 
of paragraph 94(3)(d) or ( oO 
liability under this Act of th other taxpaye 
Application: The October 30, 2003 Notice of Ways and 


(NRTs and FIs), subsec. 32(2), will amend the opening 
sec. 160(3) to read as above, applicable to assessments 


Technical N tes: Subsection 1603) pr 


Sbamcttary. on those provisions oe 


(a) a payment by the particular taxpayer on account of 
that taxpayer’s liability shall to the extent of the pay- 
ment discharge the joint liability; but 


(b) a payment by the other taxpayer on account of that 
taxpayer’s liability discharges the particular taxpayer’s 
liability only to the extent that the payment operates to 
reduce that other taxpayer’s liability to an amount less 
than the amount in respect of which the particular tax- 
payer is, by this section, made jointly and severally 
liable. 


History: Subsec. 160(3) amended by 1998, c. 19, subsec. 186(2), in force 
on June 18, 1998. Subsec. 160(3) formerly read: 


(3) Rules applicable — Where a transferor and transferee have, by 
virtue of subsection (1), become jointly and severally liable in: re- 
spect of part or all of a liability of the transferor under this Act, the 
following rules apply: 


(a) a payment by the transferee on account of the transferee’s 
liability shall to the extent thereof discharge the joint liability; 
but 


(b) a payment by the transferor on account of the transferor’s 
liability only discharges the transferee’s liability to the extent 
that the payment operates to reduce the transferor’s liability to 
an amount less than the amount in respect of which the trans- 
feree was, by subsection (1), made jointly and severally liable. 


(3.1) Fair market value of undivided interest — For 
the purposes of this section and section 160.4, the fair 
market value at any time of an undivided interest in a pro- 
perty, expressed as a proportionate interest in that pro- 
perty, is, subject to subsection (4), deemed to be equal to 
the same proportion of the fair market value of that pro- 
perty at that time. 


History: Subsec. 160(3.1) added by 2000, c. 30, s. 170, applicable to 
transfers of property made after June 4, 1999. 


(4) Special rules re transfer of property to spouse 
[or common-law partner] — Notwithstanding subsec- 
tion (1), where at any time a taxpayer has transferred pro- 
perty to the taxpayer’s spouse or common-law partner 
pursuant to a decree, order or judgment of a competent 
tribunal or pursuant to a written separation agreement 
and, at that time, the taxpayer and the spouse or common- 
law partner were separated and living apart as a result of 


S. 160.101) 


the breakdown of their marriage or common-law partner- 
ship, the following rules apply: 


(a) in respect of property so transferred after February 
15, 1984, 


(i) the spouse or common-law partner shall not be 
liable under subsection (1) to pay any amount with 
respect to any income from, or gain from the dispo- 
sition of, the property so transferred or property 
substituted therefor, and 


(ii) for the purposes of paragraph (1)(e), the fair 
market value of the property at the time it was 
transferred shall be deemed to be nil, and 


(b) in respect of property so transferred before Febru- 
ary 16, 1984, where the spouse or common-law part- 
ner would, but for this paragraph, be liable to pay an 
amount under this Act by virtue of subsection (1), the 
spouse’s or common-law partner’s liability in respect 
of that amount shall be deemed to have been dis- 
charged on February 16, 1984, 


but. nothing in this subsection shall operate to reduce the 
taxpayer’s liability under any other provision of this Act. 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 160(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’; by 2000, c. 12, Sch. 2, s. 
7, to replace “spouse’s” with “spouse’s or common-law partner’s”; and. by 
2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “marriage or common- 
law partnership”, applicable to 2001 et seq., in force July 31, 2000. See 
also the transitional rules reproduced in the History to 248(1)“common- 
law partner’. 


Selected Cases [subsec. 160(4)]: Apa v. R., 2004 CarswellNat 633 
(TCC) (No liability where taxpayers separated and transfer made pursuant 
to separation agreement); Cartier v. R., [2000] 2, C.T.C..2709 (TCC) 
(Transfer not in consideration of marriage contract); Cooke v. R., [1997] 2 
C.T.C. 254 (FCA) (Transfer not made “pursuant” to agreement which con- 
tained no mention of any transfer of property). 


Information Circulars: 98-1R: Collections: policies. 


Selected Cases [s. 160]: Gosselin v. R., [1997] 2 C.T.C. 2830 (TCC) 
(50-50 shareholding meant factual non-arm’s length); Sinnott v. Canada, 
[1996] 3 C.T.C. 2144 (TCC) (No consideration given for transfer of funds 
to pay household expenses); Hewett v. Canada, [1996] 1 C.T.C. 2675 
(TCC) (Value of property for application of provision is value to trans- 
feror, not transferee). 


Definitions [s. 160]: “amount”, “assessment”, “business”, 
law partner’, “common-law partnership” — 248(1); 
248(1),: Interpretation Act 35(1); “dividend” — 248(1); “fair market 
cot — 160(3.1);. “individual” — 248(1); “Minister” — 248(1); “par- 

— 252(2)(a); * Beyer; ”, “professional corporation”’, “property, ““sepa- 
ice agreement’, “share”, “shareholder” — 248(1); “specified indiyi- 
dual” 248(1); “specified shareholder” — 248(1); “split 
income” — 120.4(1), 248(1); “substituted property” — 248(5); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


“common- 
“corporation” — 


160.1 (1) Where excess refunded — Where at any 
time the Minister determines that an amount has been re- 
funded to a taxpayer for a taxation year in excess of the 
amount to which the taxpayer was entitled as a refund 
under this Act, the following rules apply: 


(a) the excess shall be deemed to be an amount that 
became payable by the taxpayer on the day on which 
the amount was refunded; and 


(b) the taxpayer shall pay to the Receiver General in- 
terest at the prescribed rate on the excess (other than 
any portion thereof that can reasonably be considered 
to arise as a consequence of the operation of section 
122.5 or 122.61) from the day it became payable to the 
date of payment. 

Related Provisions: 160.1(3) — Assessment; 161.1 — Offset of refund 

interest against arrears interest; 221.1 — Application of interest where leg- 

islation retroactive; 248(11)— Interest compounded daily. 
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Regulations: 4301 (a) (prescribed rate of interest). 


(1.1) Liability for refund by reason of s. 122.5 
[GST credit] — If a person is a qualified relation of an 
individual (within the meaning assigned by subsection 
122.5(1)), in relation to one or more months specified for 
a taxation year, the person and the individual are jointly 
and severally, or solidarily, liable to pay the lesser of 


(a) any excess described in subsection (1) that was re- 
funded in respect of the taxation year to, or applied to 
a liability of, the individual as a consequence of the 
operation of section 122.5, and 


(b) the total of the amounts deemed by subsection 
122.5(3) to have been paid by the individual during 
those specified months. 


Related Provisions: 160.1(2) — Liability still exists under other provi- 
sions; 160.1(3) — Assessment. 


(2) Liability under other provisions — Subsection 
(1.1) does not limit a person’s liability under any other 
provision of this Act. 


(2.1) Liability for refunds by reason of section 
122.61 [Child Tax Benefit] — Where a person was a 
cohabiting spouse or common-law partner (within the 
meaning assigned by section 122.6) of an individual at the 
end of a taxation year, the person and the individual are 
jointly and severally liable to pay any excess described in 
subsection (1) that was refunded in respect of the year to, 
or applied to a liability of, the individual as a conse- 
quence of the operation of section 122.61 if the person 
was the individual’s cohabiting spouse or common-law 
partner at the time the excess was refunded, but nothing 
in this subsection shall be deemed to limit the liability of 
any person under any other provision of this Act. 


Related Provisions: 160.1(3) — Assessment. 


(2.2) Liability for excess refunds under section 
126.1 to partners [Ul premium tax credit] —- Every 
taxpayer who, on the day on which an amount has been 
refunded to, or applied to the liability of, a member of a 
partnership as a consequence of the operation of subsec- 
tion 126.1(7) or (13) in excess of the amount to which the 
member was so entitled, is a member of that partnership 
is jointly and severally lable with each other taxpayer 
who on that day is a member of the partnership to pay the 
excess and to pay interest'on the excess, but nothing in 
this subsection shall be deemed to limit the liability of 
any person under any other provision of this Act. 


(3) Assessment — The Minister may at any time as- 
sess a taxpayer in respect of any amount payable by the 
taxpayer because of subsection (1) or (1.1) or for which 
the taxpayer is liable because of subsection (2.1) or (2.2), 
and this Division applies, with such modifications as the 
circumstance require, in respect of an assessment made 


under this section as though it were made under section 
152: 


Proposed Amendment — — 160. 1(3) - 


(3) Assessment — The Minister may at any ‘ime as- 
sess a taxpayer in respect of any amount payable by the 
taxpayer because of subsection (1) or (1.1) or for which 
the taxpayer is liable because of subsection (2.1) or 
(2.2), and the provisions of this Division (including, for 
greater certainty, the provisions in respect of interest 
payable) apply, with any modifications that the circum- 
stances require, in respect of an assessment made under 
this section, as though it were made under section 152 
in respect of taxes payable under this Part, except that 
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no interest is payable on an amount assessed in respect 
of an excess referred to in subsection (1) that can rea- — 
sonably be considered to arise as a consequence o the 
operation of section 122.5 or 127.61. ce 


Appli sation: The February 27, 2004 draft legislation, s. 93, will staid . 
subsec. 160.1(3) to read 2 as — peau to assessments dois: after 


eg a” aw 


Selected Cases [subsec. 160.1(3)]: Matte v. R., [2004] 1 C.T.C. 2823 
(TCC) (interest applicable to excess refunds, even if such refunds applied 
against other tax debts). 


(4) Where amount applied to liability — Where an 
amount is applied to a liability of a taxpayer to Her Maj- 
esty in right of Canada in excess of the amount to which 
the taxpayer is entitled as a refund under this Act, this 
section applies as though that amount had been refunded 
to the taxpayer on the day on which it was so applied. 


History [s. 160.1]: Subsec. 160.1(1.1) amended and subsec. (1.2) added 
by 2002, c. 9, s. 43, applicable to amounts deemed to be paid during 
months specified for 2001 et seg. Subsec. (1.1) formerly read: 


(1.1) Where a person is a qualified relation of an individual for a 
taxation year (within the meaning assigned by subsection 122.5(1)), 
the person and the individual are jointly and severally liable to pay 
any excess described in subsection (1) that was refunded in respect 
of the year to, or applied to a liability of, the individual as a conse- 
quence of the operation of section 122.5, but nothing in this subsec- 
tion shall be deemed to limit the lability of any person under any 
other provision of this Act. 


Subsec. 160.1(2.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 160.1(2.2) added, subsec. (3) amended, by 1994, c. 8, s. 25, appli- 
cable to 1993 et seg. Subsec. (3) formerly read: 


(3) Assessment — The Minister may at any time assess a taxpayer 
in respect of any amount payable by the taxpayer because of subsec- 
tion (1) or (1.1) or for which the taxpayer is liable because of sub- 
section (2.1), and this Division applies, with such modifications as 
the circumstances require, to an assessment made under this section 
as though it had been made under section 152. 


Para. 160.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
16(1), to add reference to s. 122.61, applicable after 1992. 


Subsec. 160.1(2) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
16(2), applicable to 1993 et seg. Subsec. (2) formerly read: 


(2) Joint and several liability — Where an individual resided at the 
end of a taxation year with a person who was a supporting person 
(within the meaning assigned by subsection 122.2(2)) of an eligible 
child of the individual for that year, the individual and that person 
are jointly and severally liable to pay any excess described in sub- 
section (1) that was refunded to the individual in respect of the year 
as a consequence of the operation of section 122.2 or 164.1 and in- 
terest on such excess, but nothing in this subsection shall be deemed 
to limit the liability of any person ances any other provision of this 
Act. 


Subsec. 160.1(2.1) added, and subsec. (3) amended by 1994, c. 7, Sch. VU 
(1992, c. 48), subsec. 16(3), applicable to 1991 et seq. except that in its 
application to the 1991 and 1992 taxation years subsec. (3) shall be read as 
follows: 


(3) The Minister may at any time assess a taxpayer in respect of any 
amount payable by the taxpayer because of subsection (1) or (1.1) 
or for which the taxpayer is liable because of subsection (2) or (2.1), 
and the provisions of this Division apply, with such modifications 
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as the circumstances require, in respect of an assessment made 
under this section as though it had been made under section 152. 


Subsec. 160.1(3) formerly read: 


(3) The Minister may at any time assess a taxpayer in respect of any 
amount payable by the taxpayer by virtue of subsection (1) or (1.1) 
or for which the taxpayer is liable by virtue of subsection (2) of this 
section or subsection 160.1(2.1) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, and the provisions of this 
Division are applicable, with such modifications as the circum- 
stances require, in respect of an assessment made under this section 
as though it had been made under section 152. 


Para. 160.1(1)(b) amended by 1994, c. 7, Sch. II (1991, c.. 49), subsec. 
132(1), to add “(other than any portion thereof that can reasonably be con- 
sidered to arise as a consequence of the operation of section 122.5)”, ap- 
plicable to 1989 et seq. 


Subsec. 160.1(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 132(2), 
applicable to 1990 et seq. 


Definitions [s. 160.1]: “amount”, “assessment” — 248(1); “child” — 
252(1); “cohabiting spouse or common-law partner” — 122.6; “common- 
law partner’, “common-law partnership” — 248(1); “Her Majesty” — In- 
terpretation Act 35(1); “individual”, “Minister” — 248(1); “months speci- 
fied” — 122.5(4); “person” — 248(1); “prescribed rate’ — Reg. 4301; 
“qualified relation” — 122.5(1); “taxation year” — 249; “taxpayer” 
248(1). 


160.2 (1) Joint and several liability in respect of 
amounts received out of or under RRSP — Where 


(a) an amount is received out of or under a registered 
retirement savings plan by a taxpayer other than an an- 
nuitant (within the meaning assigned by subsection 
146(1)) under the plan, and 


(b) that amount or part thereof would, but for para- 
graph (a) of the definition “benefit” in subsection 
146(1), be received by the taxpayer as a benefit 
(within the meaning assigned by that definition), 


the taxpayer and the last annuitant under the plan are 
jointly and severally liable to pay a part of the annuitant’s 
tax under this Part for the year of the annuitant’s death 
equal to that proportion of the amount by which the annu- 
itant’s tax for the year is greater than it would have been 
if it were not for the operation of subsection 146(8.8) that 
the total of all amounts each of which is an amount deter- 
mined under paragraph (b) in respect of the taxpayer is of 
the amount included in computing the annuitant’s income 
by virtue of that subsection, but nothing in this subsection 
shall be deemed to limit the liability of the annuitant 
under any other provision of this Act. 


Proposed Amendment — 160.2(1) closing 
words 


the taxpayer and the last annuitant under the plan are 
jointly and severally, or solidarily, liable to pay a part of 
the annuitant’s tax under this Part for the year of the 
annuitant’s death equal to that proportion of the amount 
by which the annuitant’s tax for the year is greater than 
it would have been if it were not for the operation of 
subsection 146(8.8) that the total of all amounts each of 
which is an amount determined under paragraph (b) in 
respect of the taxpayer is of the amount included in 
computing the annuitant’s income because of that sub- 
section, but nothing in this subsection limits the liability 
of the annuitant under any other provision of this Act or 
of the taxpayer for the interest that the taxpayer is liable 
to pay under this Act on an assessment in respect of the 
amount that the taxpayer is liable to pay because of this 
subsection. 

Application: The February 27, 2004 draft legislation, subsec. 94(1), 
will amend the closing words of subsec. 160.2(1) to read as above, ap- 
plicable to assessments made after December 20, 2002. 


S. 160.2(3) 


Technical Notes (December 20, 2002): Subsection 
160.2(1) provides that a taxpayer who receives benefits out of 
another person’s registered retirement savings plan is jointly 
and severally liable for the portion of that other person’s tax 
that is attributable to those benefits. Subsection 160.2(2) pro- 
vides a similar result with respect to benefits received out of 
another person’s registered retirement income fund. The Min- 
ister may assess the taxpayer for such a liability under subsec- 
tion 160.2(3). | 

Subsections 160.2(1), (2) and (3) are amended, in respect of 
assessments made after December 20, 2002, to clarify that the 
assessment is subject to interest, without any limit on the 
amount of interest for which the taxpayer may be liable. [This 
overrules Algoa Trust, [1998] 4 C.T.C. 2001 (TCC), decided 
under 160(1) — ed.] 


Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant. 


(2) Joint and several liability in respect of 
amounts received out of or under RRIF — Where 


(a) an amount is received out of or under a registered 
retirement income fund by a taxpayer other than an 
annuitant (within the meaning assigned by subsection 
146.3(1)) under the fund, and 


(b) that amount or part thereof would, but for para- 
graph 146.3(5)(a), be included in computing the tax- 
payer’s income for the year of receipt pursuant to sub- 
section 146.3(5), 


the taxpayer and the annuitant are jointly and severally 
liable to pay a part of the annuitant’s tax under this Part 
for the year of the annuitant’s death equal to that propor- 
tion of the amount by which the annuitant’s tax for the 
year is greater than it would have been if it were not for 
the operation of subsection 146.3(6) that the amount de- 
termined under paragraph (b) is of the amount included in 
computing the annuitant’s income by virtue of that sub- 
section, but nothing in this subsection shall be deemed to 
limit the liability of the annuitant under any other provi- 
sion of this Act. 


Proposed Amendment — 160.2(2) closing 
: words 


the taxpayer and the annuitant are jointly and severally, 
or solidarily liable to pay a part of the annuitant’s tax 
under this Part for the year of the annuitant’s death 
equal to that proportion of the amount by which the an- 
nuitant’s tax for the year is greater than it would have 
been if it were not for the operation of subsection 
146.3(6) that the amount determined under paragraph 
(b) is of the amount included in computing the annui- 
tant’s income because of that subsection, but nothing in 
this subsection limits the liability of the annuitant under 
any other provision of this Act or of the taxpayer for the 
interest that the taxpayer is liable to pay under this Act 
on an assessment in respect of the amount that the tax- 
payer is liable to pay because of this subsection. 

Application: The February 27, 2004 draft legislation, subsec. 94(2), 


will amend the closing words of subsec. 160.2(2) to read as above, ap- 
plicable to assessments made after December 20, 2002. 


Technical Notes (December 20, 2002): Sce under 
160.2(1) closing words. 


(3) Minister may assess recipient — The Minister 
may at any time assess a taxpayer in respect of any 
amount payable by virtue of this section and the provi- 
sions of this Division are applicable, with such modifica- 
tions as the circumstances require, in respect of an assess- 
ment made under this section as though it had been made 
under section 152. 
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Proposed Amendment — 1 60.2(3) 


(3) Assessment — The Minister may at any time as- 
sess a taxpayer in respect of any amount payable be-— 

cause of this section and the provisions of this Division 

(including, for greater certainty, the provisions in re-— 
spect of interest payable) apply, with any modifications — 
that the circumstances require, in respect of an assess- 
ment made under this section as though it had been 
made under section 152 in fon abe: 
under this ae 


will diet aibsee. 160. 2(3) to read. as above, Hirer to as 
made after December 20, 2002. : - 
Technical Notes (December 20, - 2002 See under 
160.2(1) closing words. i - - 


(4) Rules applicable — Where a taxpayer and an annu- 
itant have, by virtue of subsection (1) or (2), become 
jointly and severally liable in respect of part or all of a 
liability of the annuitant under this Act, the following 
rules apply: 


(a) a payment by the taxpayer on account of the tax- 
payer’s liability shall to the extent thereof discharge 
the joint liability; but 
(b) a payment by the annuitant on account of the annu- 
itant’s liability only discharges the taxpayer’s liability 
to the extent that the payment operates to reduce the 
annuitant’s liability to an amount less than the amount 
in respect of which the taxpayer was, by subsection (1) 
or (2), as the case may be, made jointly and severally 
liable. 

Definitions [s. 160.2]: “amount”, “assessment”, “Minister” — 248(1); 


“registered retirement income fund” — 146.3(1), 248(1); “registered re- 
tirement savings plan” — 146(1), 248(1); “taxpayer” — 248(1). 


interpretation Bulletins [s. 160.2]: IT-5OOR: RRSPs — death of an 
annuitant. 


160.3 (1) Liability in respect of amounts received 
out of or under RCA trust — Where an amount re- 
quired to be included in the income of a taxpayer by vir- 
tue of paragraph 56(1)(x) is received by a person with 
whom the taxpayer is not dealing at arm’s length, that 
person is jointly and severally liable with the taxpayer to 
pay a part of the taxpayer’s tax under this Part for the 
taxation year in which the amount is received equal to the 
amount by which the taxpayer’s tax for the year exceeds 
the amount that would be the taxpayer’s tax for the year if 
the amount had not been received, but nothing in this sub- 
section shall be deemed to limit the liability of the tax- 
payer under any other provision of this Act. 


(2) Minister may assess recipient — The Minister 
may at any time assess a person in respect of any amount 
payable by the person by virtue of this section and the 
provisions of this Division are applicable, with such mod- 
ifications as the circumstances require, in respect of an 
assessment made under this section as though it had been 
made under section 152. 


Proposed Amendment - — - 160. 3(1 ), (2 


(1) Liability in respect of amounts received out 
of or under RCA trust — If an amount required to be 
included in the income of a taxpayer because of para- 
graph 56(1)(x) is received by a person with whom the 
taxpayer is not dealing at arm’s length, that person is 
jointly and severally, or solidarily, liable with the tax- 
payer to pay a part of the taxpayer’s tax under this Part 
for the taxation year in which the amount is received. 


i 


_ taxes payable - 
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equal to the amount by which the taxpayer’s tax for the 
year exceeds the amount that would be the taxpaye 
tax for the year if the amount had not been recei' ) 
nothing in this subsection limits the liability of the tax 
poe under anys ues: Laem of this — or iat the 


(3) Rules applicable — Where a taxpayer and another 
person have, by virtue of subsection (1), become jointly 
and severally liable in respect of part or all of a liability of 
the taxpayer under this Act, the following rules apply: 


(a) a payment by the other person on account of the 
other person’s liability shall to the extent thereof dis- 
charge the joint liability; but 


(b) a payment by the taxpayer on account of the. tax- 
payer’s liability only discharges the other person’s lia- 
bility to the extent that the payment operates to reduce 
the taxpayer’s liability to an amount less than the 
amount in respect of which the other person was, by 
subsection (1), made jointly and severally liable. 
Related Provisions [s. 160.3]: Part XI.3 — Tax in respect of retire- 
ment compensation arrangements. 
Definitions [s. 160.3]: “amount” — 248(1); 


“assessment”, “Minister”, “person” — 248(1); 
“taxpayer” — 248(1). 


“arm’s length” — 251(1); 
“taxation year” — 249; 


160.4 (1) Liability in respect of transfers by 
insolvent corporations — Where property is trans- 
ferred at any time by a corporation to a taxpayer with 
whom the corporation does not deal at arm’s length at that 
time and the corporation is not entitled because of subsec- 
tion 61.3(3) to deduct an amount, under section 61.3 in 
computing its income for a taxation year because of the 
transfer or because of the transfer and one or more other 
transactions, the taxpayer is jointly and severally liable 
with the corporation to pay an amount of the corpora- 
tion’s tax under this Part for the year equal to the amount, 
if any, by which the fair market value of the property at 
that time exceeds the fair market value at that time of the 
consideration given for the property, but nothing in this 
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subsection limits the liability of the corporation ree any (c): it can reasonably be considered that one of the rea- 
other provision of this Act. sons of the transfer would, but for this subsection, be 
to prevent the enforcement of this section, 


ee Liab i . | espec of transte 


the transferee is jointly and severally liable with the trans- 
feror and the debtor to pay an amount of the debtor’s tax 
under this Part equal to the lesser of the amount of such 
tax that the transferor was liable to pay. at that time and 
the amount, if any, by which the fair market value of the 
property at that time exceeds the fair market value at that 
time of the consideration given for the property, but noth- 
ing in this subsection limits the liability of the debtor or 
the hl a under any proxi of this Act. 


sini an yetctaliy or + solidatilyy ti sie 
ne transferor and the debtor to pay an amount. 
tax under this Part,equal to the lesser of 
= that, tax that the transferor was liable to 
pa / at that time and the amount, if any, by which the 
ni value of the property at that time exceeds the 
ue at that time of the consideration given 
, but nothing in this subsection limits the 
debtor or the transferor under any provi- 
t or of the transferee for the interest that 
@ is liable to pay under this Act on an as- 
respect of the amount that the: transferee i is. 
ay b se. of this. subsection. . 
Application: The ‘February. 27, 2004 draft ideideieo: ibe 96(2),. 
\ eee 100. Oh to fread as above, ap- 


(3) Minister may assess recipient — The Minister 
may at any time assess a person in respect of any amount 
payable by the person because of this section and the pro- 
visions of this Division apply, with such modifications as 
the circumstances require, in respect of an assessment 
made under this section, as though it had been made 
anges section 152. 


. _ Proposed Amendment — = 160. A(3) 


i (3) Assessment -— The Minister may at any time as- 
sess a person in respect of any amount payable by the 
person because of this section and the provisions of this 
Leek etal co ‘greater penta ie eae 


a acdicon T bscction 160. a 12) provides for joint and 
liability, of subsequent non-arm’s length transf : 
ee S Part T tax ae = oe transfer 


may assess a transferee for a a Tabi aysiu ‘ 
160. ae or nan _ _ 


tions ethal the civétinstances’ require, in respect of an as- 
I sessment made under this, section, as though it had been 
assessments ‘made after December 20, 2002, to: clarify that. such made» under section 152): in- Lipesteot of taxes ‘payable 
an. assessment is subject to interest, without. any limit on the under this Part. 

amount of interest for which the transferee. may. be. liable. {This 
overmples fA 20csliras9% bugs ‘ Buk: Ge 20 roe genided will amend subsec. 160.4(3) to read as above, applicable to assessments 


under 160(1) — ed.] made after December 20, 2002. 


Related Provisions: 160(3.1) — Fair market value of undivided interest Techalal: Notes: iRacamp arc 20, oP Odes See under 
in property. 160.4(1). 


Application: ‘The February 27, 2004 draft ei sTationy subsec. 96(3), 


(2) Indirect transfers — Where (4) Rules applicable — Where a corporation and an- 
(a) property is transferred at any time from a taxpayer | Other person have, because of subsection (1) or (2), be- 
(in this subsection referred to as the “‘transferor’) to | come jointly and severally liable in respect of part or all 
another taxpayer (in this subsection referred to as the | Of a liability of the corporation under this Act 


“transferee”) with whom the transferor does not deal (a) a payment by the other person on account of that 
at arm’s length, | person’s liability shall to the extent thereof discharge 
(b) the transferor is liable because of subsection (1) or the joint liability; and 

this subsection to pay an amount of the tax of another (b) a payment by the corporation on account of the 
person (in this subsection referred to as the “debtor”) corporation’s liability discharges the other person’s. li- 
under this Part, and ability only to the extent that the payment operates to 
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reduce the corporation’s liability to an amount less 
than the amount in respect of which the other person 
was, by subsection (1) or (2), as the case may be, 
made liable. 


History [s. 160.4]: S. 160.4 added by 1995, c. 21, s. 40, applicable to 
transfers that occur after December'20, 1994. 


Definitions [s. 160.4]: “amount” — 248(1); “arm’s length” — 251(1); 


“corporation” —248(1), | Interpretation Act  35(1);.» “debtor” — 
160.4(2)(b); “fair market value” — 160(3.1); “Minister”, “person”, “pro- 
perty” ; “taxation year” — 249(1); “taxpayer” — 248(1); “trans- 
feree”, “transferor” — 160.4(2)(a). 


Interest 


161. (1) General [interest on late balances] — 
Where at any time after a taxpayer’s balance-due day for 
a taxation year 


(a) the total of the taxpayer’s taxes payable under this 
Part and Parts 1.3, VI and VI.1 for the year 


exceeds 


(b) the total of all amounts each of which is an amount 
paid at or before that time on account of the taxpayer’s 
tax payable and applied as at that time by the Minister 
against the taxpayer’s liability for an amount payable 
under this Part or Part 1.3, VI or VI.1 for the year, 


the taxpayer shall pay to the Receiver General interest at 
the prescribed rate on the excess, computed for the period 
during which that excess is outstanding. 


Related Provisions: 18(1)(t) — Interest is non-deductible; 150 — Fil- 
ing of returns; 156.1(4)—Due date for payment of balance; 
160(1)(e)(ii) — Third party can be liable for interest; 161(5), (6.1), (7) — 
Special rules; 161.1 — Offset of refund interest against arrears interest; 
161.2 — No interest if balance paid within 20-day grace period; 161.3 — 
Interest and penalty up to $25 may be cancelled if tax paid; 164(3) — 
Interest on refunds paid by CCRA; 220(3.1) — Waiver or cancellation of 
interest; 220(4.5)(b)(i) — No interest on unpaid departure tax where se- 
curity provided; 220(4.6)(d)(i) — No interest on unpaid tax on distribution 
of property by trust to non-resident beneficiary where security provided; 
221.1 — Application of interest where legislation retroactive; 227(8.3), 
(9.3) — Interest on certain withholding taxes not paid; 248(11) — Interest 
compounded daily. 


History: The opening words of subsec. 161(1) amended by 1997, c. 25, 
subsec. 50(1), applicable to 1996 et seq. The opening words formerly read: 


(1) Where at any time after the day on or before which a taxpayer is 
required to pay the remainder of the taxpayer’s tax payable under 
this Part for a taxation year (or would be so required if a remainder 
of such tax were payable), 


Subsec. 161(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
96(1), applicable to 1992 et seq. Subsec. (1) formerly read: 


161. (1) Where at any time after the day on or before which a tax- 
payer is required to pay the remainder of the taxpayer’s tax payable 
under this Part for a taxation year, 


(a) the amount of the taxpayer’s tax payable for the year under 
this Part 


exceeds 


(b) the total of all amounts each of which is an amount paid at 
or before that time on account of the taxpayer’s tax payable and 
applied as at that time by the Minister against the taxpayer’s 
liability for an amount payable under this Part for the year, 


the person liable to pay the tax shall pay to the Receiver General 
interest at the prescribed rate on the excess computed for the period 
during which that excess is outstanding. 


Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision 
of the Act [i.e., the Income Tax Act] or of this Act, nothing in this Act 
shall affect the amount of any interest payable under the Income Tax Act 
by a life insurance corporation in respect of any period, or part of a period, 
that is before March 15; 1993.” 


Selected Cases [Subsec. 161(1)]: Koenig v. R., [1997] 2 C.T.C. 3077 
(TCC) (Instruction to apply overpayment from earlier year to later year 
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meant that taxpayer had paid taxes by due date); Rath v. R., [1982] C.T.C. 
207 (FCA) (No interest exigible on amounts refunded in error). 


Regulations: 4301(a) (prescribed rate of interest). 


I.T. Application Rules: 62(2) (subsec. 161(1) applies to interest payable 
in respect of any period after December 23, 1971). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 


(2) Interest on instalments — In addition to the inter- 
est payable under subsection (1), where a taxpayer who is 
required by this Part to pay a part or instalment of tax has 
failed to pay all or any part thereof on or before the day 
on or before which the tax or instalment, as the case may 
be, was required to be paid, the taxpayer shall pay to the 
Receiver General interest at the prescribed rate on the 
amount that the taxpayer failed to pay computed from the 
day on or before which the amount was required to be 
paid to the day of payment, or to the beginning of the pe- 
riod in respect of which the taxpayer is required to pay 
interest thereon under subsection (1), whichever is earlier. 
Related Provisions: 18(1)(t) — Interest is non-deductible; 107(5.1) — 
Trust’s gain on distribution to non-resident beneficiary does not increase 
instalment requirements; 128.1(5)— Deemed disposition on emigration 
does not increase instalment requirements; 155-157 — Times for instal- 
ments; 161(4) — Limitation — farmers and fishermen; 161(4.01) — Lim- 
itation — other individuals; 161(4.1) — Limitation — corporations; 
161(5), (6.1), (7)—Special rules; 161(8)— Deemed instalments; 
161(10) — When amount deemed paid; 163.1 — Penalty for late or defi- 
cient instalments; 211.5(2) — Interest on instalments of Part XII.3 tax; 
220(3.1) — Waiver or cancellation of interest; 221.1 — Application of in- 
terest where legislation retroactive; 248(1 1 


History: Subsec. 49(4) of 1996, c. 21, provides that no interest is payable 
under subsec. 161(2) in respect of any amount that became payable before 
July 1995 because of subsec. 190.1(1.2). 


Selected Cases [subsec. 161(2)]: Canada v. Ritchie (E.S.), [1993] 2 
C.T.C. 24 (FCA) (Interest due on instalments where additional income re- 
ceived after instalment due date); Union Gas Ltd. v. MNR, [1991] 1 C.T.C. 
1 (FCA) (Interest on deficiency when instalments not satisfying current 
year’s tax liability). 


Regulations: 4301(a) (prescribed rate of interest). 


I.T. Application Rules: 62(2) (subsec. 161(2) applies to interest payable 
in respect of any period after December 23, 1971. 


Interpretation Bulletins: IT-243R4: Dividend refund to private 
corporations. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 


(2.1) [Repealed] 


History: Subsec. 161(2.1) repealed by 2003, c. 15, subsec. 116(1), appli- 
cable to taxation years that end after June 2003. It formerly read: 


(2.1) Exception — Where the total of all amounts each of which is 
an amount of interest payable under subsection (2) by a taxpayer, 
including any interest payable under subsection (2) because of its 
application under section 36 of the Canada Pension Plan to any 
amount paid or payable under that Act, or under any provision of an 
Act of a province with which the Minister of Finance has entered 
into an agreement for the collection of the taxes payable to the prov- 
ince under that Act that is similar to subsection (2) does not exceed 
$25 for a taxation year, the Minister shall not assess the interest. 


Subsec. 161(2.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
133(1). Subsec. 161(2.1) formerly read: 


(2.1) Where the total of all amounts each of which is an amount of 
interest payable by a taxpayer under subsection (2) or under any 
similar provision of an Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of the taxes 
payable to the province under that Act does not exceed $25 for a 
taxation year, the Minister shall not assess that interest. 


(2.2) Contra interest [offset interest] — Notwith- 
standing subsections (1) and (2), the total amount of inter- 
est payable by a taxpayer (other than a testamentary trust) 
under those subsections, for the period that begins on the 
first day of the taxation year for which a part or instal- 
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ment of tax is payable and ends on the taxpayer’s bal- 
ance-due day for the year, in respect of the taxpayer’s tax 
or instalments of tax payable for the year shall not exceed 
the amount, if any, by which 


(a) the total amount of interest that would be payable 
for the period by the taxpayer under subsections (1) 
and (2) in respect of the taxpayer’s tax and instalments 
of tax payable for the year if no amount were paid on 
account of the tax or instalments 


exceeds 


(b) the amount of interest that would be payable under 
subsection 164(3) to the taxpayer in respect of the pe- 
riod on the amount that would be refunded to the tax- 
payer in respect of the year or applied to another lia- 
bility if 
(i) no tax were payable by the taxpayer for the 
year, 


(ii) no amount had been remitted under section 153 
to the Receiver General on account of. the tax- 
payer’s tax for the year, . 


(ili) the rate of interest prescribed for the purpose 
of subsection (1) were prescribed for the purpose 
of subsection 164(3), and 


(iv) the latest of the days described in paragraphs 
164(3)(a), (b) and (c) were the first day of the year. 


Related Provisions: 161.1 — Offset of refund interest and arrears inter 
est of different years. 


History: Subsec. 161(2.2) amended by 1997, c. 25, subsec. 50(2), appli- 
cable to 1996 et seg. Subsec. (2.2) formerly read: 


(2.2) Interest on instalments [offset interest] — Notwithstanding 
subsections (1) and (2), the total amount of’ interest payable by a 
taxpayer (other than a testamentary trust) under those subsections 
for the period commencing on the first day of the taxation year for 
which a part or instalment of tax is payable and ending 


(a) where the taxpayer is a corporation, on the day on or before 
which the corporation is, pursuant to paragraph 157(1)(b), re- 
quired to pay the remainder of its tax payable under this Part for 
the year or would be so required if a remainder of the tax were 
payable, and 


(b) in the case of an individual, on the individual’s balance-due 
day for the. year, 


in respect of the tax or instalments thereof payable for the year shall 
not exceed the amount, if any, by which 


(c) the total amount of interest that would be payable for the 
period by the taxpayer under subsections (1) and (2) in respect 
of the taxpayer’s tax and instalments thereof payable for the 
year if no amount were paid on account of the tax or 
instalments 


exceeds 


(d) the amount of interest that would be payable under subsec- 
tion 164(3) to the taxpayer in respect of the period on the 
amount that would be refunded to the taxpayer in respect of the 
year or applied to another liability. if 


(i) no tax were payable by the taxpayer for the year, 


(ii) no amount had been remitted under section 153 to the 
Receiver General on account of the taxpayer’s tax for the 
year, 

(iii) the rate of interest prescribed for the purpose of sub- 
section (1) were prescribed for the, purpose of subsection 
164(3), and 


(iv) the latest of the days described in paragraphs 164(3)(a), 
(b) and (c) were the first day of the year. 


Para. 161(2.2)(d) amended by 1996, c. 21, s. 42, applicable to interest that 
is calculated in respect of periods after June 1995. Para. (d) formerly read: 


(d) the amount of interest that would be payable under subsection 
164(3) to the taxpayer in respect of the period on the amount that 
would be refunded to the taxpayer in respect of the year or applied 
to another liability if no tax were payable by the taxpayer for the 


S. 161(4.01) 


year, no amount had been remitted to the Receiver General on ac- 
count of the, taxpayer’s tax for the year under section 153 and the 
latest of the days described in paragraphs 164(3)(a), (b) and (c) 
were the first day of the year. 


Para. 161(2.2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
133(2), applicable to 1990 et seq. Para. (b) formerly read: 
(b) in any other case, on April 30 in the taxation year immediately 
following the year, 


Regulations: Reg. 4301(a) (prescribed rate of interest). 


(3) [Repealed] 
History: Subsec. 161(3) repealed by 1994, c. 7; Sch, IL (1991, c. 49), sub- 
sec. 133(3), applicable to 1988 et seg. Para. 161(3) formerly read: 


(3) In addition to the interest payable under subsection (1), where a 
corporation that paid tax for a taxation year under subsection 157(2) 
had a taxable income for the year of more than $10,000 or had a tax 
payable for the year under Part VI.1, it shall, forthwith after assess- 
ment, pay to the Receiver General an amount of interest equal to 3% 
of the total of the taxes payable by it under this Part and Part VI.1 
for the year. 


(4) Limitation — farmers and fishermen — For the 
purposes of subsection (2) and section 163.1, where an 
individual is required to pay a part or instalment of tax for 
a taxation year computed by reference to a method de- 
scribed in subsection 155(1), the individual shall be 
deemed to have been liable to pay on or before the day 
referred to in subsection 155(1) a part or instalment com- 
puted by reference to 


(a) the amount, if any, by which 


(1) the tax payable under this Part by the individual 
for the year, determined before taking into consid- 
eration the specified future tax consequences for 
the year, 


exceeds 


(11) the amounts deemed by subsections 120(2) and 
(2.2) to have been paid on account of the indivi- 
dual’s tax under this Part for the year, determined 
before taking into consideration the specified fu- 
ture tax consequences for the year, 


(b) the individual’s instalment base for the preceding 
taxation year, or 


(c) the amount stated to be the amount of the instal- 
ment payable by the individual for the year in the no- 
tice, if any, sent to the individual by the Minister, 


whichever method gives rise to the least amount required 
to be paid by the individual on or before that day. 
Related Provisions: 107(5.1)—Trust’s gain on distrubition to non- 
resident beneficiary does not. increase instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instal- 
ment requirements. 


History: Subpara. 161(4)(a)(ii) amended by 2000, c. 19, subsec. 47(1), 


| applicable to 1999 et seg. The subpara. formerly read: 


(ii) the amount deemed by subsection 120(2) to have been paid on 
account of the individual’s tax under this Part for the year, deter- 
mined before taking into consideration the specified future tax con- 
sequences for the year, 
Para. 161(4)(a) amended by 1997, c. 25, subsec. 50(3), applicable to 1996 
et seq. Para. (a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by 
the individual for the year exceeds the amount deemed by subsec- 
tion 120(2) to have been paid on account of the individual’s tax 
under this Part for the year, 


See also History for 161(4.01). 


(4.01) Limitation — other individuals — For the pur- 
poses of subsection (2) and section 163.1, where an indi- 
vidual is required to pay a part or instalment of tax for a 
taxation year computed by reference to a method de- 
scribed in subsection 156(1), the individual shall be 
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deemed to have been liable to pay on or before each day 
referred to in subsection 156(1) a part or instalment com- 
puted by reference to 


(a) the amount, if any, by which 


(i) the tax payable under this Part by the individual 
for the year, determined before taking into consid- 
eration the specified future tax consequences for 
the year, 


exceeds 


(i1) the amounts deemed by subsections 120(2) and 
(2.2) to have been paid on account of the indivi- 
dual’s tax under this Part for the year, determined 
before taking into consideration the specified fu- 
ture tax consequences for the year, 


(b) the individual’s instalment base for the preceding 
taxation year, 


(c) the amounts determined under paragraph 156(1)(b) 
in respect of the individual for the year, or 


(d) the amounts stated to be the amounts of instal- 
ments payable by the individual for the year in the no- 
tices, if any, sent to the individual by the Minister, 


reduced by the amount, if any, determined under para- 
graph 156(2)(b) in respect of the individual for the year, 
whichever method gives rise to the least total amount of 
such parts or instalments required to be paid by the indivi- 
dual by that day. 


Related Provisions: 107(5.1) — Trust’s gain on distribution to non- 
resident beneficiary does not increase ‘instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instal- 
ment requirements. 


History: Subpara. 161(4.01)(a)Gi) amended by 2000, c. 19, subsec. 47(2), 
applicable to 1999 et seg. The subpara. formerly read: 


(11) the amount deemed by subsection 120(2) to have been paid on 
account of the individual’s tax under this Part for the year, deter- 
mined before taking into consideration the specified future tax con- 
sequences for the year, 


Para. 161(4.01)(a) amended by 1997, c. 25, subsec. 50(4), applicable to 
1996 et seq. Para. (a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by 
the individual for the year exceeds the amount deemed by subsec- 
tion 120(2) to have been paid on account of the individual’s tax 
under this Part for the year, 


The closing words of subsec. 161(4.01) substituted by 1994, c. 21, subsec. 
79(1), applicable to 1992 et seg. The closing words formerly read: 


reduced by the amount, if any, determined under paragraph 
156(2)(b) in respect of the individual for the year, whichever 
method gives rise to the least amount required to be paid by the 
individual on or before that day. 


Subsecs. 161(4) and (4.01) substituted for subsec. (4) by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 96(2), applicable to 1992 et seq. except that in 
its application with respect to instalments of tax that became payable on or 
before June 10, 1993, the subsec. shall be read without reference to the 
words “and section 163.1”. Subsec. (4) formerly read: 


(4) Limitation respecting individuals — For the purposes of sub- 
section (2), where an individual is required to pay a part or instal- 
ment of tax for a taxation year computed by reference to 


(a) the amount estimated by the individual to be the tax payable 
under this Part by the individual for the year computed without 
reference to sections 127.2 and 127.3, or 


(b) the individual’s instalment base for the immediately preced- 
ing taxation year, 


the individual shall be deemed to have been liable to pay a part or 
instalment computed by reference to the lesser of 


(c) the amount, if any, by which the tax payable under this Part 
by the individual for the year computed without reference to 
sections 127.2 and 127.3 exceeds the amount deemed by sub- 
section 120(2) to have been paid on account of the individual’s 
tax under this Part for the year, and 
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(d) the individual’s instalment base for the immediately preced- 
ing taxation year. 


(4.1) Limitation — corporations — For the purposes 
of subsection (2) and section 163.1, where a corporation 
is required to pay a part or instalment of tax for a taxation 
year computed by reference to a method described in sub- 
section 157(1), the corporation shall be deemed to have 
been liable to pay on or before each day referred to in 
subparagraphs 157(1)(a)Q@) to (ali) a part or instalment 
computed by reference to 


(a) the total of the taxes payable under this Part and 
Parts I.3; VI and VI.1 by the corporation for the year, 
determined before taking into consideration the speci- 
fied future tax consequences for the year, 


(b) its first instalment base for the year, or 


(c) its second instalment base and its first instalment 
base for the year, 


reduced by the amount, if any, determined under any of 
paragraphs 157(3)(b) to (d) in respect of the corporation 
for the year, whichever method gives rise to the least total 
amount of such parts or instalments of tax for the year. 


History: Para. 161(4.1)(a) amended by 1997, c. 25, subsec. 50(5), appli- 
cable to 1996 et seq. Para. (a) formerly read: 


(a) the total of the taxes payable under this Part and Parts 1.3, VI 
and VI.1 by the corporation for the year, 


The closing words of subsec. 161(4.1) substituted by 1994; c. 21, subsec. 
79(2), applicable to 1992 et seg. The closing words formerly read: 


reduced by the amount, if any, determined under any of paragraphs ~ 
157(3)(b) to (d) in respect of the corporation for the year, whichever 
method gives rise to the least amount required to be paid by the 
corporation on or before that day. ) 


Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision 
of the Act [1.e., the Income Tax Act] or of this Act, nothing in this Act 
shall affect the amount of any interest payable under the Income 'Tax Act 
by a life insurance corporation in respect of any period, or part of.a period, 
that. is before March 15, 1993.” 


Subsec. 161(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
96(2), applicable to 1992 et seq. except that in its application with respect 
to instalments of tax that became payable on or before June 10,1993, the 
subsec. shall be read without reference to the words “‘and section 163.1”. 
Subsec. (4.1) formerly read: 


(4.1) Limitation respecting corporations — For the purposes of 
subsection (2), where a corporation is required to pay a part or in- 
stalment of tax for a taxation year computed by reference to a 
method described in subsection 157(1), the corporation shall be 
deemed to have been liable to pay a part or instalment computed by 
reference to 


(a) the total of the taxes payable under this Part and Part VI.1 
by it for the year, 


(b) its first instalment base for the year, or 


(c) its second instalment base and its first instalment base for 
the year, 


whichever method gives rise to the least amount required to be paid 
by the corporation on or before the days referred to in subpara- 
graphs 157(1)(a)(@) to (ii). 


Selected Cases [subsec. 161(4.1)]: Premay Equipment Ltd. v. R., 
2004 CarswellNat 340 (TCC) (Interest due regardless of good faith if 
wrong method used). 


Regulations: 5301(7), (9) (instalment obligations of parent after windup 
of subsidiary). 


(5) Participation certificates — Notwithstanding any 
other provision in this section, no interest is payable in 
respect of the amount by which the tax payable by a per- 
son is increased by a payment made by The Canadian 
Wheat Board on a participation certificate previously is- 
sued to the person until 30 days after the payment is 


| made. 
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(6) Income of resident from a foreign country in 
blocked currency — Where the income of a taxpayer 
for a taxation year, or part thereof, is from sources in an- 
other country and the taxpayer by reason of monetary or 
exchange restrictions imposed by the law of that country 
is unable to transfer it to Canada, the Minister may, if the 
Minister is satisfied that payment as required by this Part 
of the whole of the additional tax under this Part for the 
year reasonably attributable to income from sources in 
that country would impose extreme hardship on the tax- 
payer, postpone the time for payment of the whole or a 
part of that additional tax for a period to be determined by 
the Minister, but no such postponement may be granted if 
any of the income for the year from sources in that coun- 
try has been 


(a) transferred to Canada, 


(b) used by the taxpayer for any purpose whatever, 
other than payment of income tax to the government 
of that other country on income from sources in that 
country, or 


(c) disposed of by the taxpayer, 


and no interest is payable under this section in respect of 
that additional tax, or part thereof, during the period of 
postponement. 

Related Provisions: 91(2) — FAPI reserve for blocked currency. 


Interpretation Bulletins: IT-351: 
blocked currency (archived). 


Income from a foreign source — 


(6.1) Foreign tax credit adjustment — Notwithstand- 
ing any other provision in this section, where the tax pay- 
able under this Part by a taxpayer for a pare taxation 
year 1s increased because of 


(a) an adjustment of an income or profits tax payable 
by the taxpayer to the government of a country other 
than Canada or to the government of a state, province 
or other political subdivision of such a country, or 


(b) a reduction in the amount of foreign tax deductible 
under subsection 126(1) or (2) in computing the tax- 
payer’s tax otherwise payable under this Part for the 
particular year, as a result of the application of subsec- 
tion 126(4.2) in respect of a share or debt obligation 
disposed of by the taxpayer in the taxation year fol- 
lowing the particular year, 


no interest is payable, in respect of the increase in the tax- 
payer’s tax payable, for the period 


(c) that ends 90 days after the day on which the tax- 
payer is first notified of the amount of the adjustment, 
if paragraph (a) applies, and 


(d) before the date of the disposition, if paragraph (b) 
applies. 


Related Provisions: 248(1)“specified future tax consequence” (c) — 
Adjustment under 161(6.1) is a specified future tax consequence. 


History: Subsec. 161(6.1) amended by 1999, c. 22, s. 64, applicable to 
1998 et seg. It formerly read: 


(6.1) Adjustment of foreign tax payable — Notwithstanding any 
other provision in this section, where the tax payable under this Part 
by a taxpayer for a taxation year is increased by virtue of an adjust- 
ment of an income or profits tax payable by the taxpayer to the gov- 
ernment of a country other than Canada or to the government of a 
state, province or other political subdivision of any such country, no 
interest is payable, in respect of the increase in the taxpayer’s tax 
payable, for the period ending 90 days after the day on which the 
taxpayer is first notified of the amount of the adjustment. 


(6.2) Flow-through share renunciations — Where 
the tax payable under this Part by a taxpayer for a taxa- 
tion year is more than it otherwise would be because of a 
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consequence for the year described in paragraph (b) of the 
definition “specified future tax consequence” in subsec- 
tion 248(1) in respect of an amount purported to be re- 
nounced in a calendar year, for the purposes of the provi- 
sions of this Act (other than this subsection) relating to 
interest payable under this Act, an amount equal to the 
additional tax payable is deemed 


(a) to have been paid on the taxpayer’s balance-due 
day for the taxation year on account of the taxpayer’s 
tax payable under this Part for the year; and 


(b) to have been refunded on April 30 of the following 
calendar year to the taxpayer on account of the tax- 
payer’s tax payable under this Part for the taxation 
year. 


History: Subsec. 161(6.2) added by 1997, c. 25, subsec. 50(6), applicable 
to 1996 et seq. 


(7) Effect of carryback of loss, etc. — For the pur- 
pose of computing interest under subsection (1) or (2) on 
tax or a part of an instalment of tax for a taxation year, 
and for the purpose of section 163.1, 


(a) the tax payable under this Part and Parts 1.3, VI 
and VI.1 by the taxpayer for the year is deemed to be 
the amount that it would be if the consequences of the 
deduction or exclusion of the following amounts were 
not taken into consideration: 


(i) any amount deducted.under section 119 in re- 
spect of a disposition in.a subsequent taxation year, 


(ii) any amount deducted under section 41 in re- 
spect of the taxpayer’s listed-personal-property 
loss for a subsequent taxation year, 


(111) any amount excluded from the taxpayer’s in- 
come for the year by virtue of section 49 in respect 
of the exercise of an option in a subsequent taxa- 
tion year, 


(iv) any amount deducted under section 118.1 in 
respect of a gift made in a subsequent taxation year 
or under section 111 1n respect of a loss for a sub- 
sequent taxation year, 


(iv.1) any amount deducted. under. subsection 
126(2) in respect of an unused foreign tax credit 
(within the meaning assigned by subsection 
126(7)), or under subsection 126(2.21) or (2.22) in 
respect of foreign taxes paid, for a subsequent taxa- 
tion year, 


(iv.2) any amount deducted in computing the tax- 
payer’s income for the year by virtue of an election 
in a subsequent taxation year under paragraph 
164(6)(c) or (d) by. the . taxpayer’s legal 
representative, 

(v) any amount deducted under subsection 127(5) 
in respect of property acquired or an expenditure 
made in a subsequent taxation year, 


(vi) any amount deducted under section 125.2 in 
respect of an unused Part VI tax credit (within the 
meaning assigned by subsection 125.2(3)) for a 
subsequent taxation year, 


(vi.l) [Repealed under former Act] 


(vii) any amount deducted under section 125.3.in 
respect of an unused Part I.3 tax credit (within the 
meaning assigned by subsection 125.3(3)) for a 
subsequent taxation year, 

(vill) any amount deducted, in respect of a repay- 
ment under subsection 68.4(7) of the Excise Tax 
Act made in a subsequent taxation year, in comput- 
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ing the amount determined under subparagraph 
12(1)(x. 1) Gi), 


(viil.1) any amount deducted under subsection 
147.2(4) in computing the taxpayer’s income for 
the year because of the application of subsection 
147.2(6) as a result of the taxpayer’s death in the 
subsequent taxation year, 


(ix) any amount deducted under _ subsection 
181.1(4) in respect of any unused surtax credit 
(within the meaning assigned by _ subsection 
181.1(6)) of the taxpayer for a subsequent taxation 
year, 


(x) any amount deducted under subsection 190.1(3) 
in respect of any unused Part I tax credit (within 
the meaning assigned by subsection 190.1(5)) of 
the taxpayer for a subsequent taxation year; and 


(x1) any amount deducted under any of subsections 
128.1(6) to (8) from the taxpayer’s proceeds of dis- 
position of a property because of an election made 
in a return of income for a subsequent taxation 
year; and 


(b) the amount by which the tax payable under this 
Part and Parts [.3, VI and VI.1 by the taxpayer for the 
year is reduced as a consequence of the deduction or 
exclusion of amounts described in paragraph (a) is 
deemed to have been paid on account of the taxpayer’s 
tax payable under this Part for the vial on the day that 
is 30 days after the latest of 


(1) the first day immediately following that subse- 
quent taxation year, 


(i1) the day on which the taxpayer’s or the tax- 
payer’s legal representative’s return of income for 
that subsequent taxation year was filed, 


(111) where an amended return of the taxpayer’s in- 
come for the year or a prescribed form amending 
the taxpayer’s return of income for the year was 
filed in accordance with subsection 49(4) or 152(6) 
or paragraph 164(6)(e), the day on which the 
amended return or prescribed form was filed, and 


(iv) where, as a consequence of a request in writ- 

ing, the Minister reassessed the taxpayer’s tax for 

the year to take into account the deduction or ex- 

clusion, the day on which the request was made. 
Related Provisions: 162(11)—Effect of carryback of losses etc.; 
248(1)“specified future tax consequence’’(a) — Deduction or exclusion of 
amount referred to in 161(7)(a) is a specified future tax consequence. 
History: The opening words of para. 161(7)(b) amended by 2003, c. 15, 
subsec. 116(2), to add “30 days after’, applicable in respect of applications 
received after June 2003. 


Subparas. 161(7)(a)(i), (xi) added’ by 2001, c. 17, subsecs. 155(1), (3), ap- 
plicable to taxation years that end after October 1, 1996. 


Subpara. 161(7)(a)(iv.1) amended by the said c. 17, subsec. 155(2), appli- 
cable to taxation years that end after October 1, 1996. The subpara. for- 
merly read: 

(iv.1) any amount deducted under subsection 126(2) in respect of an 


unused foreign tax credit (within the meaning assigned by subsec- 
tion 126(7)) for a subsequent taxation year, 


The opening and closing words of para. 161(7)(a) amended by 1998, c. 19, 
subsecs. 187(1), (3), applicable to amounts that become payable after De- 
cember 1995. Those portions formerly read: 


(a) the tax payable by the taxpayer under this Part and Parts I.3, VI 
and V1.1 for the year shall be deemed to be the amount that it would 
have been if none of the following amounts, namely, 


were excluded or deducted for the year, as the case may be; and 
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Subpara. 161(7)(a)(viii.1) added by the said c. 19, subsec. 187(2), applica- 
ble to taxpayers who die after 1992. 


The opening words of para. 161(7)(b) amended by the said c. 19, subsec. 
187(4), applicable to amounts that become payable after December 1995. 
That portion formerly read: 


(b) the amount by which the tax payable by the taxpayer under this 
Part and Parts I.3, VI and VI.1 for the year is reduced because of the 
exclusion or deduction, as the case may be, of an amount described 
in any of subparas. (a)(i1) to (x) of this subsec. and subpara. 
161(7)(a)(i) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952 shall be deemed to have been paid by the tax- 
payer on account of the taxpayer’s tax payable for the year under 
this Part on the day that is the latest of 


Subparas. 161(7)(a)(ix). and (x) amended by 1997, c. 25, subsec. 50(7); 
subpara. (ix) applicable to 1992 et seq., and subpara. (x) applicable to 
1991 et seg. Subparas. (ix) and (x) formerly read: 


(ix) any amount deducted for a subsequent taxation year under sub- 
section 181.1(4) in respect of any unused surtax credit (within the 
meaning assigned by subsection 181.1(6)) of the taxpayer, or 


(x) any amount deducted for a subsequent taxation year under sub- 
section 190.1(3) in respect of any unused Part I tax credit (within 
the meaning assigned by subsection 190.1(5)) of the taxpayer, 


Subpara. 161(7)(a)(vili) amended by 1997, c. 26, s. 85; applicable to 1997 
et seq. Subpara. (a)(viii) formerly read: 


(vill) any amount excluded from the amount determined under 
clause 12(1)(x.1)Gi)(A) because of subclause 12(1)(x.1)Gi)(A)CID in 
respect of a fuel tax rebate repayment made ina Sl aged Pa taxation 
year, 


That portion of subsec. 161(7) preceding para. (a) amended by.1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 96(3), applicable to instalments of tax that 
become payable after June 10, 1993. That portion formerly read: 


(7) Effect of carryback of loss, etc. — For the purpose of comput- 
ing interest under subsection (1) or (2) on tax or a part or an instal- 
ment of tax for a taxation year, 


That portion of para. 161(7)(a) preceding subpara. (1) amended by 1994, c. 
7, Sch. VUI (1993, c. 24), subsec. 96(4), to add reference to Parts 1.3, VI 
and VI.1, applicable to 1992 et seq. 


Subpara. 161(7)(a)(ix) added applicable to 1992 et. seq., and (x) added ap- 
plicable to 199let seg., by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
96(5). 


That portion of para. 161(7)(b) preceding subpara. (1) amended by 1994, c. 
7, Sch. VII (1993, c. 24), subsec. 96(6), applicable to 1991 et seq., except 
that in its application to the 1991 taxation year the para. shall be read with- 
out reference to the words “and Parts 1.3, VI and VI.1”. That portion for- 
merly read: 


(b) the amount by which the tax payable under this Part for the year 
is reduced because of the exclusion or deduction, as the case may 
be, of an amount described in any of subparagraphs (a)(ii) to (viii) is 
deemed to have been paid by the taxpayer on dccount of the tax- 
payer’s tax payable for the year under this Part on the day that is the 
latest of 


Subpara. 161(7)(a)(vili) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 
8(1), applicable to 1992 et seq. 


That portion of para. 161(7)(b) preceding subpara. (1) amended by 1994, c. 


7, Sch. VI (1992, c. 29), subsec. 8(2), applicable to 1992 et seg. That por- 
tion formerly read: 


(b) the amount by which the tax payable by the taxpayer under this 
Part for the year is reduced by virtue of the exclusion or deduction, 
as the case may be, of an amount described in any of subparagraphs 
(a)(ii) to (vii) of this subsection and subparagraph 161(7)(a)(i) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, shall be deemed to have been paid by the taxpayer on account 
of the taxpayer’s tax payable for the year under this Part on the day 
that is that latest of 


Selected Cases [subsec. 161(7)]: Connaught v. Canada, [1995] | 
C.T.C. 216 (FCTD) (Taxpayer not permitted to use previously unclaimed 
deductions to offet income later assessed). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ....”). 


(8) Certain amounts deemed to be paid as instal- 
ments — For the purposes of subsection (2), where in a 
taxation year an amount has been paid by a non-resident 
person pursuant to subsection 116(2) or (4) or an amount 
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has been paid on that person’s behalf by another person in 
accordance with subsection 116(5), the amount shall be 
deemed to have been paid by that non-resident person in 
the year as an instalment of tax on the first day on which 
the non-resident person was required under this Act to 
pay an instalment of tax for that year. 


(9) Definitions of “instalment base”, etc. — In this 
section, 


(a) “instalment base” of an individual for a taxation 
year means the amount determined in prescribed man- 
ner to be the individual’s instalment base for the year; 
and 


(b) “first instalment base” and “second instalment 
base” of a corporation for a taxation year have the 
meanings prescribed by regulation. 


Regulations: 5300 (‘instalment base”); 5301 (‘first instalment base”, 
“second instalment base”). 


(10) When amount deemed paid — For the purposes 
of subsection (2), where an amount has been deducted by 
virtue of paragraph 127.2(1)(a) or 127.3(1)(a) in comput- 
ing the tax payable under this Part by a taxpayer for a 
taxation year, the amount so deducted shall be deemed to 
have been paid by the taxpayer 


(a) in the case of a taxpayer who has filed a return of 
income under this Part for the year as required by sec- 
tion 150, on the last day of the year; and 


(b) in any other case, on the day on which the taxpayer 
filed the taxpayer’s return of income under this Part 
for the year. 


(11) Interest on penalties — Where a taxpayer is re- 
quired to pay a penalty, the taxpayer shall pay the penalty 
to the Receiver General together with interest thereon at 
the prescribed rate computed, 


(a) in the case of a penalty payable under section 162, 
163 or 235, from the day on or before which 


(i) the taxpayer’s return of income for a taxation 
year in respect of which the penalty is payable was 
required to be filed, or would have been required to 
be filed if tax under this Part were payable by the 
taxpayer for the year, or 


(ii) the information return, return, ownership certif- 
icate or other document in respect of which the 
penalty is payable was required to be made, 


as the case may be, to the day of payment; 


(b) in the case of a penalty payable for a taxation year 
because of section 163.1, from the taxpayer’s balance- 
due day for the year to the day of payment of. the 
penalty; 


(b.1) in the case of a penalty under subsection 
237.1(7.4), from the day on which the taxpayer be- 
came liable to the penalty to the day of payment; and 


(c) in the case of a penalty payable by reason of any 
other provision of this Act, from the day of mailing of 
the notice of original assessment of the penalty to the 
day of payment. 
Related Provisions: 18(1)(t) — Interest and penalty are non-deductible; 
161.1 — Offset of refund interest against arrears interest; 163(2.9) — 
Partnership liable to interest on penalty re tax shelters; 221.1 — Applica- 
tion of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 
History: Para. 161(11)(b.1) added by 1998, c. 19, subsec. 187(5), applica- 
ble after December 1, 1994. 
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Para. 161(11)(b) amended by 1997, c. 25, subsec. 50(8), applicable to 
1996 et seq. Para. (b) formerly read: 


(b) in the case of a penalty payable for a taxation year by reason of 
section 163.1, from the day on or before which the taxpayer is re- 
quired to pay the remainder of the taxpayer’s tax payable under this 
Part for the year to the day of payment of the penalty; and 


That portion of para. 161(11)(a) preceding subpara. (i) amended by 1994, 
c. 7, Sch. I (1991, c. 49), subsec. 133(4), to substitute “under” for “by 
reason of” and add reference to s. 235. 


Selected Cases [subsec. 161(11)]: Ford v. Canada, [1994] 2 C.T.C. 
2395 (TCC) (No penalty where filing within 90 days of retroactive agree- 
ments for spousal and child support); Reemark Chelsea Terraces Project 
Ltd. v. Canada, [1993] 1 C.T.C.2727 (TCC) (Amount of interest and pen- 
alty for late return not adjusted on reassessment giving effect to loss carry- 
back reducing income to nil). 


Regulations: 4301(a) (prescribed rate of interest). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 


(12) [Repealed] 


History [subsec. 161(12)]: Subsec. 161(12) repealed by 2000, c. 19, 
subsec. 47(3), in force June 29, 2000 (Royal Assent). The subsec. formerly 
read: 


(12) Partnership liable to interest — Where a partnership is liable 
to a penalty under subsection 237.1(7.4), sections 152, 158 to 160.1, 
this section and sections 164 to 167 and Division J apply, with such 
modifications as the circumstances require, with respect to interest 
on the penalty as if the partnership were a corporation. 


Subsec. 161(12) added by 1998, c. 19, subsec. 187(6), applicable after De- 
cember 1, 1994. 


Selected Cases [s. 161]: Prodor v. R., [1997] 3 C.T.C. 179 (FCTD) 
(Applicable interest rate is that prescribed in particular statute, not as pro- 
vided in Federal Court Act). 


Definitions [s. 161]: “allowable capital loss” — 38(b), 248(1); 
“amount”, “assessment”, “balance-due day” — 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “corporation” —248(1), Interpretation Act 
35(1);. “foreign tax” — 126(4.2); “individual” — 248(1); “instalment 
base” 161(9); “Minister” — 123(1); “non-resident” — 248(1); “per- 
son”, “prescribed” — 248(1); “prescribed rate’ — Reg. 4301; “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “share”, “speci- 


fied future tax consequence” — 248(1); “tax payable” — 248(2); “taxable 
income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“testamentary trust” — 108(1), 248(1); “writing” — Interpretation Act 
B5C1)i 


Offset of Refund Interest and Arrears 
Interest 


161.1 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


‘accumulated overpayment amount’, of a corporation 
for a period, means the overpayment amount of the corpo- 
ration for the period together with refund interest (includ- 
ing, for greater certainty, compound interest) that accrued 
with respect to the overpayment amount before the date 
specified under paragraph (3)(b) by the corporation in its 
application for the period. 


‘‘accumulated underpayment amount”, of a corpora- 
tion for a period, means the underpayment amount of the 
corporation for the period together with arrears interest 
(including, for greater certainty, compound interest) that 
accrued with respect to the underpayment amount before 
the date specified under paragraph (3)(b) by the corpora- 
tion in its application for the period. 


“arrears interest”? means interest computed under para- 
graph (5)(b), 129(2.2)(b), 131(3.2)(b), 132(2.2)(b), 
133(7.02)(b) or 160.1(1)(b), subsection 161(1) or (11), 
paragraph 164(3.1)(b) or (4)(b) or subsection 187(2). 
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“overpayment amount’, of a corporation for a period, 
means the amount referred to in subparagraph (2)(a)(i) 
that is refunded to the corporation, or the amount referred 
to in subparagraph (2)(a)(i1) to which the corporation is 
entitled. 


‘refund interest” means interest computed under subsec- 
tion 129(2.1), 131(3.1), 132(2.1), 133(7.01) or 164(3) or 
(3.2). 


“underpayment amount”, of a corporation for a period, 
means the amount referred to in paragraph (2)(b) payable 
by the corporation on which arrears interest is computed. 


(2) Concurrent refund interest and arrears inter- 
est — A corporation may apply in writing to the Minister 
for the reallocation of an accumulated overpayment 
amount for a period that begins after 1999 on account of 
an accumulated underpayment amount for the period if, in 
respect of tax paid or payable by the corporation under 
this Part or Part 1.3, II, IV, [V.1, VI, VI.1 or XIV, 


(a) refund interest for the period 


(i) is computed on an amount refunded to the cor- 
poration, or 


(11) would be computed on an amount to which the 
corporation is entitled, if that amount were re- 
funded to the corporation; and 


(b) arrears interest for the period is computed on an 


amount payable by the corporation. 


Related Provisions: 161.1(3) — Contents of and deadline for applica- 
tion; 161.1(5) — Where refund previously paid. 


(3) Contents of application — A corporation’s appli- 
cation referred to in subsection (2) for a period is deemed 
not to have been made unless 


(a) it specifies the amount to be reallocated, which 
shall not exceed the lesser of the corporation’s accu- 
mulated overpayment amount for the period and its ac- 
cumulated underpayment amount for the period; 


(b) it specifies the effective date for the reallocation, 
which shall not be earlier than the latest of 


(1) the date from which refund interest is computed 
on the corporation’s overpayment amount for the 
period, or would be so computed if the overpay- 
ment amount were. refunded to the corporation, 


(11) the date from which arrears interest is com- 
puted on the corporation’s underpayment amount 
for the period, and 


(iui) January 1, 2000; and 


(c) it is made on or before the day that is 90 days after 
the latest of 


(1) the day of mailing of the first notice of assess- 
ment giving rise to any portion of the corporation’s 
overpayment amount to which the application 
relates, 


(ii) the day of mailing of the first notice of assess- 
ment giving rise to any portion of the corporation’s 
underpayment amount to which the application 
relates, 


(111) if the corporation has served a notice of objec- 
tion to an assessment referred to in subparagraph 
(i) or (41), the day of mailing of the notification 
under subsection 165(3) by the Minister in respect 
of the notice of objection, 


(iv) if the corporation has appealed, or applied for 
leave to appeal, from an assessment referred to in 


Income Tax Act, Part I 


subparagraph (i) or (ii) to a court of competent ju- 
risdiction, the day on which the court dismisses the 
application, the application or appeal is discontin- 
ued or final judgment is pronounced in the appeal, 
and 


(v) the day of mailing of the first notice to the cor- 
poration indicating that the Minister has deter- 
mined any portion of the corporation’s overpay- 
ment amount to which the application relates, if the 
overpayment amount has not been determined as a 
result of a notice of assessment mailed before that 
day. 

Related Provisions: 161.1(4) — Amount reallocated is deemed to have 

been refunded. 


(4) Reallocation — The amount to be reallocated that is 
specified under paragraph (3)(a) by a corporation is 
deemed to have been refunded to the corporation and paid 
on account of the accumulated underpayment amount on 
the date specified under paragraph (3)(b) by the 
corporation. 

Related Provisions: 161.1(6) — Consequential reallocations. 


(5) Repayment of refund — If an application in re- 
spect of a period is made under subsection (2) by a corpo- 
ration and a portion of the amount to be reallocated has 
been refunded to the corporation, the following rules 
apply: 
(a) a particular amount equal to the total of 
(1) the portion of the amount to be reallocated that 
was refunded to the corporation, and 


(11) refund interest paid or credited to the corpora- 
tion in respect of that portion 


is deemed to have become payable by the corporation 
on the day on which the portion was refunded; and 


(b) the corporation shall pay to the Receiver General 
interest at the prescribed rate on the particular amount 
from the day referred to in paragraph (a) to the date of 
payment. 


Related Provisions: 248(11) — Interest compounded daily. 


(6) Consequential reallocations — If a particular re- 
allocation of an accumulated overpayment amount under 
subsection (4) results in a new accumulated overpayment 
amount of the corporation for a period, the new accumu- 
lated overpayment amount shall not be reallocated under 
this section unless the corporation so applies m its appli- 
cation for the particular reallocation. 


(7) Assessments — Notwithstanding — subsections 
152(4), (4.01) and (5), the Minister shall assess or reas- 
sess interest and penalties payable by a corporation in re- 
spect of any taxation year as necessary in order to take 
into account a reallocation of amounts under this ‘section. 


Related Provisions: 165(1.1)—Limitation of right to object to 
assessment. 


oe Amendment — Extension of s. 
| 161.1 to individuals | 


Notice of Ways and Means Motion, federal budget, 
February 28, 2000: Offsetting of ges on vival ae 
Overpayments and Underpayments | 


(23) That, for individuals other than trusts, the es eee m 
refund interest accruing over any period after 1999 on overpay- 
ments of income tax be reduced by the amount of any arrears 
interest accruing over the same period on unpaid income tax. | 
Federal budget, supplementary information, February 
28, 2000: Offsetting of Interest on Renown Tax pak recomee: 
and Underpayments 
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An individual who has made an overpayment of income tax may 
be entitled to receive refund interest from the government on the 
overpayment. Refund interest is included in income for tax. pur- 
poses, in the same manner as interest from othe 


If, on the other hand, an individual has failed 
income tax when due, the individual is req 
interest to the goverment. aed IP 


different taxation year. In he creaneeaaee ‘the cost Of the non- 
deductible interest ee by the Buen: exceeds ie after- 


of interest oa anc 
This budget propo : 
oa Refund 1 interest ace 


oie 


current. aciines ae ; ; 
cate the full amount of refund eee ae ction the Canada 
Customs and Revenue Agency will issue 


included in a individual’s income on tax f 


This measure will apply to individuals ot 
of arrears and refund interest amounts thi 
after 1999, ees of the taxation: ene 
relate. 


Department of Fivence | news releas Backgrounder, 
December 21, 2000: Offset Interest Lo 


The 2000 budget proposed an interest offset mechanism in re- 
spect of overpayments = ‘Underpayments of tax ae individuals. 


est opportunity. — 
History: S. 161.1 added by 2000, c. 19, s. 48, applicable after 1999. 


Definitions [s. 161.1]: “accumulated overpayment amount”, “accumu- 
lated underpayment amount” — 161.1(1); “amount” — 248(1); “arrears 
interest’ — 161.1(1);. “assessment” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “Minister” — 248(1); “overpayment amount” — 
161.1(1); “prescribed” — 248(1); “refund interest” — 161.1(1); “taxation 
year” — 249; “underpayment amount” — 161.1(1); “writing” — Interpre- 
tation Act 35(1). 


161.2 Period where interest not payable — Not- 
withstanding any other provision of this Act, if the Min- 
ister notifies a taxpayer that the taxpayer is required to 
pay a specified amount under this Act and the taxpayer 
pays the specified amount in full before the end of the 
period that the Minister specifies with the notice, interest 
is not payable on the specified amount for the period. 


History: S. 161.2 added by 2003, c. 15, s. 117, in force July 1, 2003. 


Definitions [S. 161.2]: “amount”, “Minister”, “taxpayer” — 248(1). 


Small Amounts Owing 


161.3 Interest and penalty amounts of $25 or 
less — If, at any time, a person pays an amount not less 
than the total of all amounts, other than interest and pen- 
alty, owing at that time to Her Majesty in right of Canada 
under this Act for a taxation year of the person and the 
total amount of interest and penalty payable by the person 
under this Act for that year is not more than $25.00, the 
Minister may cancel the interest and penalty. 


History: S. 161.3 added by 2003, c. 15, s. 117, applicable to taxation 
years that end after June 2003. 


S. 162(2)(e) 


Definitions [s. 161.3]: “amount” — 248(1); “Her Majesty” — Interpre- 
tation Act 35(1); “Minister”, “person”? — 248(1); “taxation year” — 249. 


161.4 (1) Taxpayer — If the Minister determines, at any 
time, that the total of all amounts owing, by a person to 
Her Majesty in right.of Canada under this Act does not 
exceed two dollars, those amounts are deemed to be nil. 


(2) Minister — If, at any time, the total of all amounts 
payable by the Minister to a person under this Act does 
not exceed two dollars, the Minister shall apply those 
amounts against any amount owing, at that time, by the 
person to Her Majesty in right of Canada. However, if the 
person, at.that time, does not owe any amount to Her 
Majesty, those amounts payable are deemed to be nil. 
History: S. 161.4 added by 2003, c. 15, s. 117, applicable to amounts 
owing or payable, as the case may be, after June 2003. 

Definitions [s. 161.4]: “ ; “Her Majesty” — Interpre- 
tation Act 35(1); “Minister”, “person” — 248(1). 


Penalties 


162. (1) Failure to file return of income — Every 
person who fails to file a return of income for a taxation 
year as and when required by subsection 150(1) is liable 
to a penalty equal to the total of 


(a) an amount equal to 5% of the person’s tax payable 
under this Part for the year that was unpaid when the 
return was required to be filed, and 


(b) the product obtained when 1% of the person’s tax 

payable under this Part for the year that was unpaid 

when the return was required to be filed is multiplied 

by the number of complete months, not exceeding 12, 

from the date on which the return was required to be 

filed to the date on which the return was filed. 
Related Provisions: 94(3)(a)(vi) [proposed] — Application to trust 
deemed resident in Canada; 161.3 — Interest and penalty up to $25 may 
be cancelled if tax paid; 162(2.1)—— Minimum penalty for non-resident 
corporation; 162(11) — Effect of carryback of losses, etc.; 220(3) — No 
penalty if return filed by extended deadline; 235 — Additional penalty on 
large corporation for late filing even where no balance owing. See addi- 
tional Related Provisions and Definitions at end of s. 162. 


Selected Cases [Subsec. 162(1)]: Ford v. Canada, [1994] 2 C.T.C. 
2395 (TCC) (No penalty where return filed within 90 days of retroactive 
agreements for spousal and child support); Reemark Chelsea Terraces 
Project Ltd. v. Canada, [1993] 1 C.T.C. 2727 (TCC) (Amount of interest 
and penalty for late return not adjusted on reassessment giving effect to 
loss carry-back reducing income to nil); Carlson y. R., [1973] C.T.C. 360 
(FCTD) (Filing “temporary” return containing an income, “estimate”; pen- 
alty applied for late filing of tax return). 

Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 00-1R: Voluntary disclosures program. 


(2) Repeated failure to file — Every person 


(a) who fails to file a return of income for a taxation 
year as and when required by subsection 150(1), 


(b) on whom a demand for a return for the year has 
been served under subsection 150(2), and 


(c) by whom, before the time of failure, a penalty. was 
payable under this subsection or subsection (1) in re- 
spect of a return of income for any of the 3 preceding 
taxation years 


is liable to a penalty equal to the total of 


(d) an amount equal to 10% of the person’s tax paya- 
ble under this Part for the year that was unpaid when 
the return was required to be filed, and 


(e) the product obtained when 2% of the tax payable 
under this Part for the year that was unpaid when the 
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S. 162(2)(e) 


return was required to be filed is multiplied by the 
number of complete months, not exceeding 20, from 
the date on which the return was required to be filed to 
the date on which the return was filed. 

Related Provisions: 162(2.1)— Minimum penalty for non-resident 


corporation; 162(11) — Effect of carryback of losses, etc. See additional 
Related Provisions at end of s. 162. 


Selected Cases [subsec. 162(2)]: Roy v. R., [1998] 2 C.T.C. 2982 
(TCC); aff'd [2001] 3 C.T.C. 226 (FCA) (Penalty calculated on amount of 
undisclosed income before any deduction for CCA); Wichartz v. Canada, 
[1995] 1 C.T.C. 2866 (TCC) (No liability for penalty until penalty 
assessed). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 00-1R: Voluntary disclosures program. 


(2.1) Failure to file — non-resident corporation — 
Notwithstanding subsections (1) and (2), if a non-resident 
corporation is liable to a penalty under subsection (1) or 
(2) for failure to file a return of income for a taxation 
year, the amount of the penalty is the greater of 


(a) the amount computed under subsection (1) or (2), 
as the case may be, and 


(b) an amount equal to the greater of 
(i) $100, and 


(ii) $25 times the number of days, not exceeding 
100, from the day on which the return was required 
to be filed to the day on which the return is filed. 


Related Provisions: 150(1)(a)(i), (ii) — Obligation on non-resident to 
file return. 


History: Subsec. 162(2.1) added by 1999, c. 22, s. 65, applicable to taxa- 
tion years that begin after 1998. 


Selected Cases [subsec. 162(2.1)]: Roy v. R., [1998] 2 C.T.C. 2982 
(TCC); aff’d [2001] 3 C.T.C. 226 (FCA) (Penalty calculated on amount of 
undisclosed income before any deduction for CCA). 


(3) Failure to file by trustee — Every person who fails 
to file a return as required by subsection 150(3) is liable 
to a penalty of $10 for each day of default but not exceed- 
ing $50. 

Related Provisions: See Related Provisions at end of s. 162. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 00-1R: Voluntary disclosures program. 


(4) Ownership certificate — Every person who 


(a) fails to complete an ownership certificate as re- 
quired by section 234, 


(b) fails to deliver an ownership certificate in the man- 
ner prescribed at the time prescribed and at the place 
prescribed by regulations made under that section, or 


(c) cashes a coupon or warrant for which an ownership 
certificate has not been completed pursuant to that 
section, 


is liable to a penalty of $50. 
Related Provisions: See Related Provisions at end of s. 162. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 00-1R: Voluntary disclosures program. 


(5) Failure to provide information on form — Every 
person who fails to provide any information required on a 
prescribed form made under this Act or a regulation 1s lia- 
ble to a penalty of $100 for each such failure, unless 


(a) in the case of information required in respect of 
another person or partnership, a reasonable effort was 
made by the person to obtain the information from the 
other person or partnership; or 


(b) in the case of a failure to provide a Social Insur- 
ance Number on a return of income, the person had 
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applied for the assignment of the Number and had not 
received it at the time the return was filed. 


Related Provisions: 162(8.1)— Where partnership liable to penalty. 
See also Related Provisions at end of s. 162. 


History: Para. 162(5)(a) amended by 1998, c. 19, subsec. 188(1), in force 
on June 18, 1998. Para. 162(5)(a) formerly read: 


(a) in the case of information required in respect of another person, 
a reasonable effort was made by the person to obtain the informa- 
tion from the other person; or 


That portion of subsec. 162(5) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 134(1), to substitute “is liable” for “is, except 
where, in the case of an individual, the Minister has waived the penalty, 
liable’. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips; 00-1R: Voluntary disclosures program. 


(6) Failure to provide identification number — 
Every person or partnership who fails to provide on re- 
quest their Social Insurance Number or their business 
number to a person required under this Act or a regulation 
to make an information return requiring the number is lia- 
ble to a penalty of $100 for each such failure, unless 


(a) an application for the assignment of the number is 
made within 15 days after the request was received; 
and 


(b) the. number is provided to the person who re- 
quested the number within 15 days after the person or 
partnership received it. 
Related Provisions: 162(8.i) — Where partnership liable to penalty; 
237(1), (1.1), (2) — Obligation to apply for and provide Social Insurance 


Number on information return. See additional Related Provisions at end of 
Selon: 


History: Subsec. 162(6) amended by 1998, c. 19, subsec. 188(2), in force 
on June 18, 1998. Subsec. 162(6) formerly read: 


(6) Failure to provide Social Insurance Number — Every indivi- 
dual who fails to provide on request the individual’s Social Insur- 
ance Number to a person required under this Act or a regulation to 
make an information return requiring the individual’s Social Insur- 
ance Number is liable to a penalty of $100 for each such failure, 
unless 


(a) an application by the individual for the assignment of a So- 
cial Insurance Number was made not later than 15 days after 
the person made the request; and 


(b) the Number was provided to the person within 15 days after 
the individual received it. 


That portion of subsec. 162(6) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec, 134(2), to substitute “is liable” for “is, except 
where the Minister has waived the penalty, liable”. . 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips; 00-1R: Voluntary disclosures program. 


(7) Failure to comply — Every person (other than a 
registered charity) or partnership who fails 


(a) to file an information return as and when required 
by this Act or the regulations, or 


(b) to comply with a duty or obligation imposed by 
this Act or the regulations 


is liable in respect of each such failure, except where an- 
other provision of this Act (other than subsection (10) or 
(10.1) or 163(2.22)) sets out a penalty for the failure, to a 
penalty equal to the greater of $100 and the product ob- 
tained when $25 is multiplied by the number of days, not 
exceeding 100, during which the failure continues. 


Proposed Amendment -- Penalties for, 
_ charities ee 
Federal budget, Supplementary information: March 23, 


2004: [See at beginning of 149.1, under the heading Ne 
ance Regime” — ed.] 
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Related Provisions: 149(4.1), 188 — Revocation of registration and 
penalty tax for registered charity; 162(8.1) — Where partnership liable to 
penalty. See additional Related Provisions at end of s. 162. 


History: Subsec. 162(7) amended by 1997, c. 25, subsec. 51(1), applica- 
ble to returns required to be filed on or before a day that is after 1997 and 
to duties and obligations first imposed after 1997. Subsec. (7) formerly 
read: 


(7) Failure to comply with Act or regulation — Every person 
(other than a registered charity) who fails 


(a) to file an information return as and when required by this 
Act or a regulation, or 


(b) to comply with a duty or obligation imposed by this Act or a 
regulation 


is liable in respect of each such failure, except where another provi- 
sion of this Act (other than subsection (10)) sets out a penalty for 
the failure, to a penalty equal to the greater of $100 and the product 
obtained when $25 is multiplied by the number of days, not exces 
ing 100, during which the failure continues. 


The opening words of subsec. 162(7) substituted by 1994, c. 21, s. 80, 
applicable June 15, 1994. The opening words formerly read: 


(7) Every person 


Information Circulars: 89-4: Tax shelter reporting; 92-2: Guidelines for 
the cancellation and waiver of interest and penalties; 00-1R: Voluntary 
disclosures program. 


(7.1) Failure to make partnership information re- 
turn — Where a member of a partnership fails to file an 
information return as a member of the partnership for a 
fiscal period of the partnership as and when required by 
this Act or the regulations and subsection (10) does not 
set out a penalty for the failure, the partnership is liable to 
a penalty equal to the greater of $100 and the product ob- 
tained when $25 is multiplied by the number of days, not 
exceeding 100, during. which the failure continues. 

Related Provisions: 96(1)— Taxation of ‘partnership; 162(8.1) — 


Rules where partnership is liable to penalty. See additional Related Provi- 
sions at end of s. 162. 


History: Subsec. 162(7.1) amended by 1997, c. 25, subsec. 51(1), appli- 
cable to returns required to be filed on or before a day that is after 1997 
and to duties and obligations first imposed after 1997: Subsec. (7.1) for- 
merly read: 


(7.1) Where a member of a partnership fails to file an information 
return as a member of the partnership for a fiscal period of the part- 
nership as and when required by this Act or a regulation, the part- 
nership is liable to a penalty equal to the greater of $100 and the 
product obtained when $25 is multiplied by the number of days, not 
exceeding 100, during which the failure continues. 


Selected Cases [subsec. 162(7.1)]: Katepwa Park Golf Partnership 
v. R., [2000] 3 C.T.C. 2043 (TCC) (Provision sufficiently unclear to make 
delay mandatory). 


(8) Repeated failure to file — Where 


(a) a penalty was payable under subsection (7.1) in re- 
spect of a failure by. a member of a partnership to file 
an information return as a member of the partnership 
fora fiscal period of the partnership, 


(b) a demand for the return or for information required 
to be contained in the return has been served under 
section 233 on the member, and 


(c) a penalty was payable under subsection (7.1) in re- 
spect of the failure by a member of a partnership to 
file an information return as a member of the partner- 
ship for any of the 3 preceding fiscal periods, 


the partnership is liable, in addition to the penalty under 
subsection (7.1), to a penalty of $100 for each member of 
the partnership for each month or part of a month, not ex- 
ceeding 24 months, during which the failure referred to in 
paragraph (a) continues. 

Related Provisions: 162(8.1)— Rules where partnership is liable to 
penalty. See additional Related Provisions at end of s. 162. 


S. 162(10) 


(8.1) Rules where partnership liable to a pen- 
alty — Where a partnership is liable to a penalty under 
subsection (5), (6), (7), (7.1), (8) or (10), sections 152, 
158 to 160.1, 161 and 164 to 167 and Division J apply, 
with any modifications that the circumstances require, to 
the penalty as if the partnership were a corporation. 


History: Subsec. 162(8.1) amended by 1998, c. 19, subsec. 188(3), in 
force on June 18, 1998. Subséc. 162(8.1) formerly read: 


(8.1) Where partnership liable to penalty — Where a partnership 
is liable to a penalty under subsection (7), (7.1), (8), (10) or (10.1), 
sections 152, 158 to 160.1, 161 and 164 to 167 and Division J ap- 
ply, with any modifications that the circumstances require, to the 
penalty as if the partnership were a corporation. 


Subsec. 162(8.1) amended by 1997, c. 25, subsec. 51(2), applicable to re- 
turns required to be filed on or before a day that is after 1997 and to duties 
and obligations first imposed after 1997. Subsec. (8.1) formerly read: 


(8.1) Where a partnership is liable to a penalty under subsection 
(7.1) or (8), sections 152, 158 to 160.1, 161 and 164 to 167 and 
Division J apply, with such modifications as ‘the circumstances re- 
quire, with respect to the penalty as if the partnership were a 
corporation. 


(9) [Repealed] 


History: Subsec. 162(9) repealed by 1998, c. 19, subsec. 188(4), applica- 
ble after December 1, 1994. Subsec. 162(9) formerly read: 


(9) Tax shelter identification number — Every person who 


(a) files false or misleading information with the Minister in an 
application under subsection 237.1(2) for an identification num- 
ber for a tax shelter, or 


(b) whether as a principal or as an agent, sells, issues or accepts 
a contribution for the acquisition of an interest in a tax shelter 
before the Minister has issued an identification number 
therefor, 


is liable to a penalty equal to the greater of 
(c) $500, and 


(d) 3% of the total of all amounts each of which is the cost to 
each person who acquired an interest in the tax shelter before 
the correct information is filed with the Minister or the identifi- 
cation number is issued, as the case may be. 


Selected Cases [subsec. 162(9)]: Blier v. R., [2004] 2 C.T.C. 2392 
(TCC) (Penalty upheld where arrangement was obvious tax shelter), 


(10) Failure to furnish foreign-based informa- 
tion — Every person or partnership who, 


(a) knowingly or under circumstances amounting to 
gross negligence, fails to file an information return as 
and when required by any of sections 233.1 to 233.4, 
or 


(b) where paragraph (a) does not apply, knowingly or 
under circumstances amounting to gross negligence, 
fails to comply with a demand under section 233 to 
file a return 


is liable to a penalty equal to the amount determined by 
the formula 


($500 x Ax B)—C 
where 
A is 
(c) where paragraph (a) applies, the lesser of 24 
and the number of months, beginning with the 
month in which the return was required to be filed, 


during any part of which the return has not been 
filed, and 


(d) where paragraph (b) applies, the lesser of 24 
and the number of months, beginning with the 
month in which the demand was served, during any 
part of which the return has not been filed, 
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B is 
(e) where the person or partnership has failed to 


comply with a demand under section 233 to file a 
return, 2, and 


(f) in any other case, 1, and 


C is the penalty to which the person or partnership is lia- 

ble under subsection (7) in respect of the return. 
Related Provisions: 162(7)—Initial calculation of penalty; 
162(8.1) — Where partnership liable to penalty; 162(10.1) — Additional 
penalty; 163(2.4)-(2.91) — Penalty for false statement or omission in re- 
turn; 233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due 
diligence defence; 257 — Formula cannot calculate to less than zero. See 
also Related Provisions at end of s. 162. 


History: Subsec. 162(10) amended by 1997, c. 25, subsec. 51(3), applica- 
ble to returns required to be filed on or before a day that is after April 29, 
1998. Subsec. (10) formerly read: 


(10) Every corporation 


(a) that fails to file an information return required by section 
23Bihe 


(b) on which a demand under section 233 has been served for 
the return, and 


(c) that does not comply with the demand within 90 days after 
the day the demand was served on it, 


is liable in respect of each such failure, in addition to the penalty 
under subsection (7), to a penalty of $1,000 for each month or part 
of a month, not exceeding 24 months, during which the failure 
continues. 


(10.1) Additional penalty — Where 


(a) a person or partnership is liable to a penalty under 
subsection (10) for the failure to file a return (other 
than an information return required to be filed under 
Section, 235.4), 


(b) if paragraph (10)(a) applies, the number of months, 
beginning with the month in which the return was re- 
quired to be filed, during any part of which the return 
has not been filed exceeds 24, and 


(c) if paragraph (10)(b) applies, the number of months, 
beginning with the month in which the demand re- 
ferred to in that paragraph was served, during any part 
of which the return has. not been filed exceeds..24, 


the person or partnership is liable, in addition to the pen- 
alty determined under subsection (10), to a penalty equal 
to the amount determined by the formula 


KALB 

where 

A is | 
(d) where the return is required to be filed under 
section 233.2, 5% of the total of all amounts each 
of which is the fair market value of property trans- 
ferred or loaned (determined as of the time of the 
transfer or loan) because of which there would, if 


no other transfer or loan were taken into account, 
be an obligation to file the return, 


Proposed Amendment — 162(10. 1)A(d) 


(d) where the return is required to be filed under. 
section 233.2 in respect of a trust, 5% of the total 
of all amounts each of which is the fair market 
value, at the time it was made, of a contribution 
of the person or partnership made to the trust 
before the end of the last taxation year of the trust 
in respect of which the return is required, 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 33(2), will amend para. (d) of the description 
of A in subsec 162(10.1) to read as above, applicable to returns in re- 
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spect. of taxation years that begin after 2002, and to returns in copay of 
taxation years that begin 


(a) after 2000, if the return relates to a trust that makes a valid elec- 
tion under para. (a) of the Application of the ren et to $. 94; 
and 


(b) ae 2001, if the return relates to a trust that makes a valid elec- 
tion under para. (a) © or (b) of the fppieaton of the amendment to s. 
94. 


Technical Notes: Subsection 162(10.1) of the Act imposes a 
penalty on any person or partnership that is more than 24 
months late in filing an information return that the person or 
partnership was required to file under any of sections 233.1 to 
233.4. (This penalty applies in addition to the penalties im- 
posed under subsections 162(7) and (10).) 


The penalty imposed under subsection 162(10.1) with respect 
to a particular information return is equal to a specified amount 
less the amount of the penalties imposed under subsections 
162(7) and (10) with respect to the return. The specified 
amount with respect to an information return for a trust re- 
quired to be filed by a person or partnership under section 
233.2 is equal to 5% of the total fair market value of any pro- 
perty transferred or loaned to the trust that, if no other loan or 
transfer were taken into account, would have imposed an obli- 
gation on the person or partnership to file the return. 


Subsection 162(10.1) is amended, as a consequence of amend- 
ments made to section 233.2, by changing the manner in which 
the specified amount is determined. The specified amount is 
now to be determined with reference to the fair market value of 

“contributions” made by the person or partnership to the trust. 


(e) where the return is required to be’ filed under 
section 233.3 for a taxation year or fiscal period, 
5% of the greatest of all amounts each of which is 
the total of the cost amounts to the person or part- 
nership at any time in the year or period of a speci- 
fied foreign property (as defined by subsection 
233.3(1)) of the person or partnership, and 


(f) where the return is required to be filed under 
section 233.4 for a taxation year or fiscal period in 
respect of a foreign affiliate of the person or part- 
nership, 5% of the greatest of all amounts each of 
which is the total of the cost amounts to the person 
or partnership at any time in the year or period of a 
property of the person or partnership that is a share 
of the capital stock or indebtedness of the affiliate, 
and 


Bis the total of the penalties to which the person or part- 
nership is liable under subsections (7) and (10) in re- 
spect of the return. 


Related Provisions: 162(7)—lInitial calculation of penalty; 
162(10.11) — Application to trust contributions; 162(10.2) — Shares or 
debt owned by controlled foreign affiliate; 162(10.3) — Application to 
partnerships; 162(10.4)— Application to non-resident trusts; 
163(2.4)-(2.91) — Penalty. for false statement or omission jin. return; 
233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due dili- 
gence defence to penalty; 257 — Formula cannot calculate to less than 
zero. 


History: Subsec. 162(10.1) added by 1997, c. 25, subsec. 51(3), applica- 


ble to returns required to be filed on or before a day that is after April 29, 
1998. 


Proposed Addition — 162(10.11) 


(10.11) Application to trust contributions — In 
paragraph (d) of the description of A in’ subsection > 
(10.1), subsections 94(1), (2) and (9) apply, except that — 
the references to the expression “(other than a restricted 
property)” in the definition “arm’s length transfer” in 
subsection 94(1) are to be read as references to the ex-— 
pression “(other than property that is not described in 
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any of subclauses (b)(i)(A)(1) to ae a“ to oie para- 
graph 94(2)(g) applies)”. 
Application: The October 30, 2003 N otice of Wioys oa Mess Motion 


(NRTs and FIEs), subsec. 33(3), will add subsec. 162(10. 11), applicable 
on the same basis as the amendment to 162(10. 1)ACd). 


Technical Notes: New subsection 162(10.11) provides that, 
for the purpose of the calculation in subsection 162(10.1), the 
definitions and rules in subsections 94(1), (2) and (9) generally 
apply. Subsection 162( 10.11) is similar to amended subsection 
233.2(2), described in greater vo in tthe eae » 
253.2.ea / 


(10.2) Shares or debt owned by Seen a foreign 
affiliate — For the purpose of paragraph (f) of the 
description of A in subsection (10.1), 


(a) shares or indebtedness owned by a controlled for- 
eign affiliate of a person or partnership are deemed to 
be owned by the person or partnership; and 


(b) the cost amount at any time of such shares or in- 
debtedness to the person or partnership is deemed to 
be equal to 20% of the cost amount at that time to the 
controlled’ foreign affiliate of the shares or 
indebtedness. 


Related Provisions: 162(10.3)— Application to 
162(10.4) — Application to non-resident trusts. 


History: Subsec. 162(10.2) added by 1997, c. 25, subsec. 51(3), applica- 
ble to returns required to be filed on or before a day that is after April 29, 
1998. 


partnerships; 


(10.3). Application to partnerships — For the pur- 
poses of paragraph (f) of the description of A in subsec- 
tion (10.1) and subsection (10.2), in determining whether 
a non-resident corporation or trust is a foreign affiliate or 
a contrilidd by SOsCTB I affiliate of a partnership, 


| Amendment — 162( as Seeng 
es words © 5 


a0. 3) aplication to parinerenide = — LAO ‘lie pur- 
poses of paragraph (f) of the description of A in subsec- 
tion (10.1) and subsection (10.2), in determining 
whether a nonresident corporation is a foreign affiliate 
or a controlled foreign affiliate of a partnership, — 

Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 33(4), will amend the opening words of sub- 


sec. 162(10.3) to read as tala Mi ge te on ie same pee as the 
amendment to 162(10.1)A(d).. 


Technical Notes: Existing bavasaiante ‘9a(tyid) of the Act 
provides for non-resident trusts to be treated as foreign affili- 
ates. It is being repealed as a consequence of the introduction 
of new rules for non-resident trusts in section 94. Subsections 
162(10.3) and (10.4) are rules that affect the calculation of pen- 
alty tax in respect of a person’s or partnership’s failure to file a 
return in respect of a foreign affiliate. 


Subsections 163(2.6) and (2.91) are similar provisions that af- 
fect the calculation of penalty tax in eee of false statements 
and omissions in such a return. 


Subsections 162(19.3) and 163(2.6) are amended to reflect the 
changes to section 94 under which non-resident trusts are no 
longer treated as foreign affiliates. Subsections 162(10.4) and 
163(2.91) are repealed for the same reason. 


(a) the definitions “direct equity percentage” and “eq- 
uity percentage” in subsection 95(4) shall be read as if 
a partnership were a person; and 


(b) the definitions “controlled foreign affiliate” and 

“foreign affiliate” in subsection 95(1) shall be read as 

if a partnership were a taxpayer resident in Canada. 
History: Subsec. 162(10.3) added by 1997, c. 25, subsec. 51(3), applica- 
ble to returns required to be filed on or before a day that is after April 29, 
1998. 


S. 162 


(10.4) Application to non-resident trusts — For the 
purposes of this subsection, paragraph (f) of the descrip- 
tion of A in subsection (10.1) and subsection (10.2), 


(a) a non-resident trust is deemed to be a controlled 
foreign affiliate of each beneficiary of which the trust 
is a controlled foreign affiliate for the purpose of sec- 
tion"253.4- 


(b) the trust is deemed to be a non-resident corporation 
having a capital stock of a single class divided into 
100 issued shares; 


(c) each beneficiary under the trust is deemed to own 
at any time the number of the issued shares of the cor- 
poration that is equal to the proportion of 100 that 


(1) the fair market value at that time of the benefici- 
ary’s beneficial interest in the trust 

is of 
(ii) the fair market value at that time of all benefi- 
cial interests in the trust; and 


(d) the,cost amount to a beneficiary at any time of a 
share of the corporation is deemed to be equal to the 
amount determined by the formula 


| > 


where 


A is the fair market value at that time of the benefici- 
ary’s beneficial interest in the trust, and 


B is the number of shares deemed under paragraph 
(c) to be owned at that time by the beneficiary in 
jpluee of the COHRORAUOH, 


Proposed Repeal — _— - 162(10. 4) 


Application: The October 30, 2003. Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 330), will repeal subsec. 162(10. 4), applicable 
on the . same basis as the amendment to 162(10. Ad). 


Technical Notes: See under 162(10. 3). 


History: Subsec. 162(10.4) added by 1997, c. 25, subsec. 51(3), applica- 
ble to returns required to be filed on or before a day that is after April 29, 
1998. 


(11) Effect of subsequent events — For the purpose 
of computing a penalty under subsection (1) or (2) in re- 
spect of a person’s return of income for a taxation year, 
the person’s tax payable under this Part for the year shall 
be determined before taking into consideration the speci- 
fied future tax consequences for the year. 


History: Subsec. 162(11) amended by 1997, c. 25, subsec. 51(4), applica- 
ble to 1996 et seg. Subsec. (11) formerly read: 


(11) Effect of carryback of losses etc. — In determining a per- 
son’s tax for a taxation year for the purpose of computing a penalty 
under subsection (1) or (2) in respect of the person’s return of in- 
come for the year, paragraph 161(7)(a) applies with such modifica- 
tions as the circumstances require. 


Subsec, 162(11) added by 1994, c..7, Sch. If (1991, c. 49), subsec. 134(3), 
applicable to amounts referred to in para. 161(7)(a) in respect of subse- 
quent taxation years referred to in that para. ending after July 13, 1990. 


Related Provisions [s. 162]: 18(1)(t) — Penalties are pene 
161(11) — Interest on penalty; 180.2(6), 181.7, 183(3), 183.2(2), 187(3 
187.6, 189(8), 190.21, 191.4(2), 193(8), 195(8),196(4), 202(3), 204.3(2) 
204.7(3), 204.87, 204.93, 204.94(4), 207(3), 207.2(3), 207.4(2), 207.7(4 
LUE); LUND), LICL), 21159; 21 FOO), 2tT 91S), 218,40), 219(3 : 
247(11) — Provisions of s. 162 apply for purposes of Parts 1.1, 1.2, 1.3, U, 
WO TV EVV, VULeVist VT MID Dike X yi XD XB pK 49K 5X1, 
XI.1, X12, X1.3, XII, XIL.1, XI.2, XI1.3, XII.4, XI.6, XI.1, XIV and 
XVI.1 respectively; 220(3,1)-=Waiver or cancellation of penalty; 
227(10.01), (10.1) — Provisions of s. 162 apply to withholding taxes 
under Parts XII.S and XIII; 238(1), (3) — Offences; 239(3) — Penalty as- 
sessment cannot be issued after charge laid if person convicted. 
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Definitions [s. 162]: “amount”, “business number” — 248(1); “con- 
trolled foreign affiliate’ — 94,1(2)(h), 95(1), 248(1); “corporation” — 
162(10.4)(b), 248(1), Interpretation Act 35(1); “fiscal period” — 249.1; 
“foreign affiliate” — 95(1), 162(10.3), 248(1); “individual”, “Minister”, 
“non-resident” — 248(1); “owned” — 162(10.2); “person”, “prescribed”, 
“property” — 248(1); “received” — 248(7); “registered charity”, “regula- 
tion” — 248(1); “resident in Canada” — 250; “tax shelter’ — 237.1(1), 
248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


Information Circulars [s. 162]: 00-1R: Voluntary disclosures program. 


163. (1) Repeated failures [to report income] — 
Every person who 


(a) fails to report an amount required to be included in 
computing the person’s income in a return filed under 
section 150 for a taxation year, and 


(b) had failed to report an amount required to be so 
included in any return filed under section 150 for any 
of the three preceding taxation years 


is liable to a penalty equal to 10% of the amount de- 
scribed in paragraph (a), except where the person is liable 
to a penalty under subsection (2) in respect of that 
amount. 


Related Provisions: 163(3) — Burden of proof. See also Related Provi- 
sions at end of s. 163. 


Selected Cases [subsec. 163(1)]: Morrison v. R., [2003] 2 C.T.C. 
2076 (TCC) (Penalty deleted when failure to report income due to ac- 
countant’s error); R. v. Pongrantz, [1982] C.T.C. 259 (FCA) (Repeated 
failure to file return on time not wilful evasion); Hawrish v. MNR, [1976] 
C.T.C. 748 (FCA) (Penalties imposed after four-year limit period quashed 
when no wilful tax evasion) (Note: the current version of subsec. 163(1) 
no longer requires that the failure have been wilful). 


Information Circulars: 00-1R: Voluntary disclosures program. 


(2) False statements or omissions — Every person 
who, knowingly, or under circumstances amounting to 
gross negligence, has made or has participated in, as- 
sented to or acquiesced in the making of, a false statement 
or omission in a return, form, certificate, statement or an- 
swer (in this section referred to as a “return’’) filed or 
made in respect of a taxation year for the purposes of this 
Act, is liable to a penalty of the greater of $100 and 50% 
of the total of 


(a) the amount, if any, by which 
(1) the amount, if any, by which 


(A) the tax for the year that would be payable 
by the person under this Act 


exceeds 


(B) the amounts that would be deemed by sub- 
sections 120(2) and (2.2) to have been paid on 
account of the person’s tax for the year 


if the person’s taxable income for the year were 
computed by adding to the taxable income reported 
by the person in the person’s return for the year 
that portion of the person’s understatement of in- 
come for the year that is reasonably attributable to 
the false statement or omission and if the person’s 
tax payable for the year were computed by’ sub- 
tracting from the deductions from the tax otherwise 


payable by the person for the year such portion of 


any such deduction as may reasonably be attributa- 
ble to the false statement or omission 


exceeds 
(11) the amount, if any, by which 


(A) the tax for the year that would have been 
payable by the person under this Act 
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_@ the total of all amounts each RO see) 


be paid by that person during a month specified — 
for the year or, where that person is the qualified 
relation of an individual in relation to that speci-- 
_ fied month (within the meaning assigned by sub- 
section 122.5(1)), by that individual, if that total — 


exceeds 


(B) the amounts that would be deemed by sub- 
sections 120(2) and (2.2) to have been paid on 
account of the person’s tax for the year 


had the person’s tax payable for the year been as- 
sessed on the basis of the information provided in 
the person’s return for the year, 


(b) [Repealed] 


(c) the total of all amounts each of which is the 
amount, if any, by which 


(1) the amount that would be deemed by subsection 
122.61(1) to be an overpayment on account of the 
person’s liability under this Part for the year that 
arose during a particular month or, where that per- 
son is a cohabiting spouse or common-law partner 
(within the meaning assigned by section 122.6) of 
an individual at the end of the year and at the be- 
ginning of the particular month, of that individual’s 
liability under this Part for the year that arose dur- 
ing the particular month, as the case may be, if that 
total were calculated by reference to the informa- 
tion provided 


exceeds 


(ii) the amount that is deemed by _ subsection 
122.61(1) to be an overpayment on account of the 
liability of that person or that individual, as the | 
case may be, under this Part for the year that arose 
during the particular month, 


(c.1) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that would be deemed by section 122.5 to 
be paid by that person during a month specified for 
the year or, where that person is a qualified relation 
of an individual for the year (within the meaning 
assigned by subsection 122.5(1)), by that indivi- 
dual, as the case may be, if that total were calcu- 
lated by reference to the information provided in 
the prescribed form filed for the year under section 
122.5 


exceeds 


(ii) the total of all amounts each of which is an 
amount that is deemed under section 122.5 to be 
paid by that person or that qualified relation during 
a month stain for the oe as 


ount that would be deemed by section 122.: 


were calculated by reference to the information 


_ provided in the person’s return of income (within 
‘the meaning assigned pe Ipecac ee save for 


the year 


on exceeds © 
ay ae total of all amounts each of id is. an 


amount that is deemed by section 122.5 to be 
paid by that person or by an individual of whom — 
the person is the qualified relation in relation to a 
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month pe as for the year wit i 


(c.2) the amount, if any, by which 
(1) the amount that would be deemed under subsec- 
tion 122.51(2) to be paid on account of the per- 
son’s tax payable under this Part for the year if the 
amount were calculated by reference to the infor- 
mation provided in the return 


exceeds 


(ii) the amount that is deemed under subsection 
122.51(2) to be paid on account of the person’s tax 
payable under this Part for the year, 


(d) the amount, if any, by which 


(i) the amount that would be deemed by subsection 

127.1(1) to be paid for the year by the person if 

that amount were calculated by reference to the in- 

formation provided in the return or form filed for 
the year pursuant to that subsection 


exceeds 


(ii) the amount that is deemed by that subsection to 
be paid for the year by the person, 
(e) the amount, if any, by which 

(i) the amount that would be deemed by subsection 
127.41(3) to have been paid for the year by the per- 
son if that amount were calculated by reference to 
the person’s claim for the year under that 
subsection 


exceeds 


(i1) the maximum amount that the person is entitled 
to claim for the year under subsection 127.41(3), 


(f) the amount, if any, by which 


(i) the amount that would be deemed by subsection 
125.4(3) to have been paid for the year by the per- 
son if that amount were calculated by reference to 
the information provided in the return filed for the 
year pursuant to that subsection 


exceeds 


(ii) the amount that is deemed by that subsection to 
be paid for the year by the person, and 


(g) the amount, if any, by which 


(i) the amount that would be deemed by subsection 
125.5(3) to have been paid for the year by the per- 
son if that amount were calculated by reference to 
the information provided in the return filed for the 
year pursuant to that subsection 


S. 163(2) 


exceeds 


(11) the amount that is deemed by that subsection to 
be paid for the year by the person. 


Related Provisions: 94(3)(a)(vi) [proposed] — Application to trust 
deemed resident in Canada; 163(2.1) — Interpretation; 163(3) — Burden 
of proof; 163.2 — Penalty for acts of a third party; 163.2(15)(b) — Con- 
duct of employee deemed to be conduct of employer; 239(1) — Of- 
fence — false statements. See also Related Provisions at end of s. 163. 


History: Subsec. 163(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


Cls. 163(2)(a)G)(B) and (2)(a)(i)(B) amended by 2000, c. 19, subsecs. 
49(1), (2), applicable to 1999 et seg. The cls. formerly read: 


(B) the amount that would be deemed by subsection 120(2) to have 
been paid on account of the person’s tax for the year 


(B) the amount that would have been deemed by subsection 120(2) 
to have been paid on account of the person’s tax for the year 


The opening words of subsec. 163(2) amended by 1998, c. 19, subsec. 
189(1), applicable after June 20, 1996. The opening words of subsec. 
163(2) formerly read: 


(2) Every person who, knowingly, or under circumstances amount- 
ing to gross negligence in the carrying out of any duty or obligation 
imposed by or under this Act, has made or has participated in, as- 
sented to or acquiesced in the making of, a false statement or omis- 
sion in a return, form, certificate, statement or answer (in this sec- 
tion referred to as a “return’’) filed or made in respect of a taxation 
year as required by or under this Act or a regulation, is liable to a 
penalty of the greater of $100 and 50% of the total of 


Para. 163(2)(c.2) amended by 1998, c. 19, s. 45, applicable to 1997 et seq. 
Para. 163(2)(c.2) formerly read: 


(c.2) the amount, if any, by which 


(i) the amount that would be deemed under section 126.1 to be 
an overpayment on account of the person’s liability under this 
Part for the year if the amount were calculated by reference to 
the information provided 


exceeds 


(ii) the amount that is deemed under section 126.1 to be an 
overpayment on account of the person’s liability under this Part 
for the year, 


Para. 163(2)(g) added by 1998, c. 19, subsec. 189(2), applicable after Oc- 
tober 1997. 


Para. 163(2)(f) added by 1996, c 21, s. 43, applicable to 1995 et seq. 


Para. 163(2)(e) added by 1995, c. 3, s. 48, applicable to taxation years that 
end after February 22, 1994. 


Para. 163(2)(c.2) added by 1994, c. 8, subsec. 26(1), applicable after 1992. 


Para. 163(2)(b) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
17(1), applicable to 1993 et seg. Para. (b) formerly read: 


(b) the amount, if any, by which 


(i) the amount that would be deemed by subsection 122.2(1) to 
be paid for the year by the person or, where the person is a 
supporting person of an eligible child of an individual for the 
year (within the meaning assigned by subsection 122.2(2)) and 
resided with the individual at the end of the year, by that indivi- 
dual, as the case may be, if that amount were calculated by ref- 
erence to the information provided in the return filed for the 
year pursuant to that subsection 


exceeds 


(ii) the amount that is deemed by subsection 122.2(1) to be paid 
for the year by the person or the individual referred to in sub- 
paragraph (i), as the case may be, 


Para. 163(2)(c) was added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
17(2), applicable to 1991 et seq. 


Selected Cases [subsec. 163(2)]: Klotz v. R., 2004 CarswellNat 303 
(TCC) (Failure to exercise due diligence not the same as_ gross 
negligence); Boucher v. R., [2004] 2 C.T.C. 179 (FCA) (Penalty might be 
applicable even if no tax payable); Lamarre v. R. (2000), [2004] 1 C.T.C. 
2508 (TCC) (Penalties upheld where fictional ABIL created); Cumberland 
Paving & Contracting Ltd. v. R., [2003] 4 C.T.C. 2203 (TCC) (Penalties 
removed where amount paid as soon as error discovered); Simard v. R., 


1409 


S. 163(2) 


[2002] 4 C.T.C. 2128 (TCC) (Principles of proportionality apply to penal- 
ties; no automatic application of maximum); MacKinnon vy. R., [2001] 4 
C.T.C. 2772 (TCC) (Evidence from criminal trial admissible in respect of 
civil penalties); Foisy v. R., [2001] 1 C.T.C. 2606 (TCC) (Failure to de- 
clare gain, did not result in loss of exemption or imposition of penalty); 
Pedwell v. R., [2000] 3 C.T.C. 246 (FCA) (Court is bound by. basis on 
which assessments made and cannot change that basis); Findlay v. R., 
[2000] 3 C.T.C. 152 (FCA); rev’g [1997] 3.C.T.C. 152 (TCC) (If taxpayer 
not privy to gross negligence of return preparer, gross negligence cannot 
be attributed to taxpayer); Hildebrandt v. R., [1997] 3 C.T.C. 2936 (TCC) 
(Failure to keep adequate records of substantial business was gross 
negligence); MacDonald y. R., [1997] 3 C.T.C. 2195 (TCC) (Penalties ap- 
plid even when CCA available to reduce net tax payable to nil; penalties 
relate to undeclared income, not amount of tax payable); Skukan v. Can- 
ada, [1997] 1 C.T.C. 2228 (TCC) (Minister must have more than hearsay 
evidence to impose penalties); Wiese v. Canada, [1995] 2 C.T.C. 2246 
(TCC) (Persistent failure to comply with statutory duty to report income 
sufficient to justify penalty); Hudson Bay Mining & Smelting Co. v..Can- 
ada, [1989] 2 C.T.C. 309 (FCA); leave to appeal to SCC refused (1990), 
106 N.R. 16 (note) (Company making non-refundable “gift” after sale 
transaction; amount paid held to be part of sale transaction); R. v. Sharma, 
[1987] 2 C.T.C. 253 (Ont SC) (Civil penalty upon tax evasion not criminal 
guilt under Charter); De Graaf v. R., [1985] 1.C.T.C. 374 (FCTD) (Penal- 
ties imposed on sole operator of business); Venne v. R., [1984] C.T.C. 223 
(FCTD) (Penalties quashed when taxpayer relied completely on 
bookkeeper); R. v. Columbia Enterprises Ltd., [1983] C.T.C. 204 (FCA) 
(Penalty levied when intent and conduct of accountant attributed to 
taxpayer); May v. R., [1982] C.T.C. 66 (FCTD) (Penalty levied for failing 
to report profit on income account); R. v. Whittle, 79 D.T.C. 5011 (BC SC) 
(Assessment of penalty is administrative and civil matter; writ of prohibi- 
tion denied); Cloutier v. R., [1978] C.T.C. 702 (RCTD) (Penalty for gross 
negligence upheld against taxpayer failing to include advances from con- 
trolled corporation); Beech v. R., [1977] C.T.C. 361 (FCTD) (Penalty up- 
held against taxpayer not providing accountants with — sufficient 
information); Danalan Investments Ltd. v. MNR, [1973] C.T.C. 251 
(FCTD) (Penalties imposed on taxpayer not revealing relationships with 
associated companies); MNR v. Weeks, [1972] C.T.C. 60 (FCTD) (No 
false statement where taxpayer relied on accountant’s error); MNR vy. 
Panko, [1971] C.T.C. 467 (SCC) (Penalties imposed after taxpayer con- 
victed for same offences); Udell v. MNR, [1969] C.T.C. 704 (Exch.) (Tax- 
payer not liable for penalty upon errors due to gross negligence of 
accountant). 


Interpretation Bulletins: IT-256R: Gains from theft, defalcation or 
embezzlement. 


Information Circulars: 73-10R3: Tax evasion; 00-1R: Voluntary dis- 
closures, program. 


Application Policies: SR&ED 96-05: Penalties under subsec. 163(2).. 


(2.1) Interpretation — For the purposes of subsection 
(2), the taxable income reported by a person in the per- 
son’s return for a taxation year shall be deemed not to:be 
less than nil and the “understatement of income”’ for a 
year of a person means the total of 


(a) the amount, if any, by which 


(i) the total of all amounts that were not reported 
by the person in the person’s return and that were 
required to be included in computing the person’s 
income for the year 


exceeds 


(11) the total of such of the amounts deductible by 
the person in computing the person’s income for 
the year under the provisions of this Act as were 
wholly applicable to the amounts referred to in 
subparagraph (i) and were not deducted by the per- 
son in computing the person’s income for the year 
reported by the person in the person’s return, 


(b) the amount, if any, by which 


(i) the total of all amounts deducted by the person 
in computing the person’s income for the year re- 
ported by the person in the person’s return 
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exceeds 


(ii) the total of such of the amounts referred to in 
subparagraph (1) as were deductible by the person 
in computing the person’s income for the year in 
accordance with the provisions of this Act, and 


(c) the amount, if any, by which 


(i) the total of all amounts deducted by the person 
(otherwise than by virtue of section 111) from the 
person's income for the purpose of computing the 
person’s taxable income for the year Reported by 
the person in the person’s return 


exceeds 


(ii) the total of all amounts deductible by the per- 
son (otherwise than by virtue of section 111) from 
the person’s income for the purpose of computing 
the person’s taxable income for the year in accor- 
dance with the provisions of this Act. 


Related Provisions: 163(3) — Burden of proof; 163(4) bse Breet of 


carryback of losses etc. 


Selected Cases [Subsec. 163(2.1)]: Roy v. R., [2001] 3 C.T.C. 226 
(FCA) (CCA cannot be claimed to reduce penalty). é 


(2.2) False statement or omission — Every person 
who, knowingly or under circumstances amounting to 
gross negligence, has made or has participated in, as- 
sented to or acquiesced in the making of, a false statement 
or omission in a renunciation that was to have been effec- ° 
tive as of a particular date and that is purported to have 
been made under any of subsections 66(10) to (10.3), 
(12.6), (12.601) and (12.62), otherwise than because of 
the application of subsection 66(12.66), is liable to a pen- 
alty of 25% of the amount, if any, by which 


(a) the amount set out in the renunciation in respect of 
Canadian exploration expenses, Canadian. develop- 
ment expenses or Canadian oil and. gas_ property 
expenses 


exceeds 


(b) the amount in respect’ of Canadian exploration ex- 
penses, Canadian development expenses or Canadian 
oil and gas property expenses, as the case may be, that 
the corporation was entitled under the applicable sub- 
section to renounce as of that particular date. 


Related Provisions: 163(2.21)— Penalty relating to~ 66(12.66); 
163(3) — Burden of proof. See also Related Provisions at end of s. 163. 


History: The opening words of subsec. 163(2.2) amended by 1997, ¢. 25, 
subsec. 52(1), applicable to acts and omissions that occur after April 25, 
1997 except that, in connection with purported renunciations made before 
1999, the expression “(12.601) and (12.62)” in subsec. (2.2) shall be read 
as “(12.601), (12.62) and (12.64)”. The opening words formerly read: 


(2.2) Every person who, knowingly or under circumstances amount- 
ing to gross negligence, has made or has participated in, assented to 
or acquiesced in the making of, a false statement or omission in any 
renunciation that is effective as of a particular date and that is made 
under any of subsections 66(10) to (10.3), (12.6), (12.601), (12.62) 
and (12.64) is liable to a penalty of 25% of the amount, if any, sas 
which 


The opening words of subsec. 163(2.2) amended by 1994, c. 8, subsec. 
26(2), applicable from May 12, 1994. They formerly read: 


(2.2) Every person who, knowingly or under circumstances amount- 
ing to gross negligence, has made or has participated i in, assented to 
or acquiesced in the making of, a false statement or omission in any 
renunciation that is effective as of a particular date and that is made 
under any of subsections 66(10) to (10.3), (12.6), (12.62) and 
(12.64) is liable to a penalty of 25% of the amount, if any, by which 


Information Circulars: 00-1R: Voluntary disclosures program. 
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(2.21) False statement or omissions with respect 
to look-back rule — A person is liable to the penalty 
determined under subsection (2.22) where the person, 


(a) knowingly or under circumstances amounting to 
gross negligence has made or has participated in, as- 
sented to or acquiesced in the making of, a false state- 
ment or Omission in a document required to be filed 
under subsection 66(12.73) in respect of a renuncia- 
tion purported to have been made because of the appli- 
cation of subsection 66(12.66); or 


(b) fails to file the document on or before the day that 
is 24 months after the day on or before which it was 
required to be filed. 


History: Subsec. 163(2.21) added by 1997, c. 25, subsec. 52(2), applica- 
ble April 25, 1997. 


(2.22) Penalty — For the purpose of subsection (2,21), 
the penalty to which a person is liable in respect of a doc- 
ument required to be filed under subsection 66(12.73) is 
equal to 25% of the amount, if any, by which 


(a) the portion of the excess referred to in subsection 
66(12.73) in respect of the document that was known 
or that ought to have been known by the person 


exceeds 


(b) where paragraph (2.21)(b) does not apply, the por- 
tion of the excess identified in the document, and 


(c) in any other case, nil. 


Related Provisions: |162(7) — Additional penalty. See additional Re- 
lated Provisions at end of s. 163. 


History: Subsec. 163(2.22) added by 1997, c. 25, subsec. 52(2), applica- 
ble April 25, 1997. 


(2.3) Idem — Every person who, knowingly or under cir- 
cumstances amounting to gross negligence, makes or par- 
ticipates in, assents to or acquiesces in the making of, a 
false statement or omission in a prescribed form required 
to be filed under subsection 66(12.691) or (12.701) is lia- 
ble to a penalty of 25% of the amount, if any, by which 


(a) the assistance required to be reported in respect of 
a person or partnership in the prescribed form 


exceeds 


(b) the assistance reported in the prescribed form in 
respect of the person ‘or partnership. 


Related Provisions: See Related Provisions at end of 's. 163. 


History: Subsec. 163(2.3) added by 1994, c. 7, Sch. I (1991, c. 49), sub- 
sec. 135(1). 


(2.4) False statement or omission [re foreign 
asset reporting] — Every person or partnership who, 
knowingly or under circumstances amounting to gross 
negligence, makes or participates in, assents to or acqui- 
esces in, the making of a false statement or omission in a 
return is liable to a penalty of 


(a) where the return is required to be filed under sec- 
tion 233.1, $24,000; 


(b) where the return is required to be filed under sec- 
tion 233.2, the greater of 


(i) $24,000, and 


(ii) 5% of the total of all amounts each of which is 
the fair market value of property transferred or 
loaned (determined as of the time of the transfer or 
loan) because of which there would, if no other 
transfer or loan were taken into account, be an obli- 
gation to file the return; 


S. 163(2.4)(d)(ii) 


: . Proposed Amendment - — 163(2. A)(b) 
~ (b) where the return is s required to be e filed t under sec- 


after 2002, and to return 


(c) where the return is required to be filed under sec- 
tion 233.3 for a taxation year or fiscal period, the 
greater of | 
(1) $24,000, and 
(ii) 5% of the greatest of all amounts each of which 
is the total of the cost amounts to the person or 
partnership at any time in the year or period of a 
specified foreign property (as defined by subsec- 
tion 233.3(1)(a)) of the person or partnership in re- 
spect of which the false statement or omission is 
made; 


(d) where the return is required to be filed under sec- 
tion 233.4 for a taxation year or fiscal period, the 
greater of 


(i) $24,000, and 


(11) 5% of the greatest of all amounts each of which 
is the total of the cost amounts to the person or 
partnership at any time in the year or period of a 
property of the person or partnership that is a share 
of the capital stock or indebtedness of the foreign 
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affiliate in respect of which the return is being 
filed; and 


(e) where the return is required to be filed under sec- 
tion 233.6 for a taxation year or fiscal period, the 
greater of 


(i) $2,500, and 
(ii) 5% of the total of 


(A) all amounts each of which is the fair market 
value of a property that is distributed to the per- 
son or partnership in the year or period by the 
trust and in respect of which the false statement 
or omission is made, and 


(B) all amounts each of which is the greatest 
unpaid principal amount of a debt that is owing 
to the trust by the person or partnership in the 
year or period and in respect of which the false 
statement or omission is made. 


Related Provisions: 162(10), (10.1) — Penalty for failure to file return; 
163(2.41) — Application to trust contributions; 163(2.5) — Shares or debt 
owned by controlled foreign affiliate; 163(2.6), (2.7) — Application to 
partnerships; 163(2.9)—- Where partnership liable to penalty; 
163(2.91) — Application to non-resident trusts; 233.2(4.1) — Foreign ar- 
rangements similar to trusts; 233.5 — Due diligence defence to penalty. 


History: Subsec. 163(2.4) added by 1997, c. 25 subsec. 52(3), applicable 
to returns required to be filed on or before a day that-is after April 29, 
1998. 


Information Circulars: 00-1R: Voluntary disclosures program. 


apply, except that the 
“(other than a restricted prop 

“arm’s length transfer” in sutiection 94( b ar 
read as references to the expression “(other thai 
perty that is not described in 
(b)G@)(A)C) to oe but - to whic 

ee _ 2 


on the same oe as the sipadecny 0. 1630. 0). 


163 (2.4)(b).. _. 


Technical Notes: See unc 


(2.5) Shares or debt owned by controlled foreign 
affiliate — For the purpose of paragraph (2.4)(d), 


(a) shares or indebtedness owned by a controlled for- 
eign affiliate of a person or partnership are deemed to 
be owned by the person or partnership; and 


(b) the cost amount at any time of such shares or in- 
debtedness to the person or partnership is deemed to 
be equal to 20% of the cost amount at that time to the 
controlled foreign affiliate of the shares or 
indebtedness. 


Related Provisions: 163(2.6)— Application — to 
163(2.91) — Application to non-resident trusts. 


partnerships; 


History: Subsec. 163(2.5) added by 1997, c. 25 subsec. 52(3), applicable 
to returns required to be filed on or before a day that is after April 29, 
1998. 


(2.6) Application to partnerships — For the purposes 
of paragraph (2.4)(d) and subsection (2.5), in determining 
whether a non-resident corporation or trust is a foreign af- 
filiate or a controlled foreign affiliate of a partnership 
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oe Amendment — — 24 ses eoan 
words 4 


(2. 6) Application to partnerships — For ss pur- 
poses of paragraph (2.4)(d) and subsection (2. a) in de- 
termining whether a non-resident corporation is a for- 
eign affiliate or a controlled Saas affiliate OF a 
partnership, — 
Application: The October 30, 2003 ee of Ways and Means Molon 
(N Ts and FIEs), subsec. 34(3), will amend the opening words of para. 
6) to read as. above Meee on _ same ‘Dasis as the amend: 
0163(2.4)(b). _ 


Technical Notes: sis unde eats) 


(a) the definitions “direct equity Bee and “eq- 
uity percentage” in subsection 95(4) shall be read as if 
a partnership were a person; and 


(b) the definitions “controlled foreign affiliate” and 

“foreign affiliate” in subsection 95(1) shall be read as 

if a partnership were a taxpayer resident in Canada. 
History: Subsec. 163(2.6) added by 1997, c. 25 subsec. 52(3), applicable 


to returns required to be filed on or before a day that is after April 29, 
1998. 


(2.7) Application to partnerships — For the purpose 
of subsection (2.4), each act or omission of a member of a 
partnership in respect of an information return required to 
be filed by the partnership under section 233.3, 233.4 or 
233.6 is deemed to be an act or omission of the partner- 

ship in respect of the return. 


Related Provisions: 163(2.8) — Tiers of partnerships. 


History: Subsec. 163(2.7) added by 1997, c. 25 subsec. 52(3), applicable 
to returns required to be filed on or before a day that is after April 29, 
1998. 


(2.8) Application to members of partnerships — 
For the purposes of this subsection and subsection (2.7), a 
person who is a member of a partnership that is a member 
of another partnership is deemed to be a member of the 
other partnership. 

History: Subsec. 163(2.8) added by 1997, c. 25 subsec. 52(3), applicable 


to returns required to be filed on or before a day that is after April 29, 
1998. 


(2.9) Where partnership liable to penalty — Where 
a partnership is liable to a penalty under subsection (2.4) 
or section 163.2 or 237.1, sections 152, 158 to 160.1, 161, 
and 164 to 167 and Division J apply, with any changes 
that the circumstances require, in respect of the penalty as 
if the partnership were a corporation. 


History: Subsec. 163(2.9) amended by 2000, c. 19, subsec. 49(3), in force 
June 29, 2000 (Royal Assent). The subsec. formerly read: 


(2.9) Where a partnership is liable to a penalty under subsection 
(2.4), sections 152, 158 to 160.1, 161 and 164 to 167 and Division J 
apply, with any modifications that the circumstances require, to the 
penalty as if the partnership were a corporation. 


Subsec. 163(2.9) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after Apri! 29, 1998. 


(2.91) Application to non-resident trusts — For the 
purposes of this subsection, prewey (2.4)(d) and sub- 
section (2.5), 


(a) a non-resident trust is deemed to be a controlled 
foreign affiliate of each beneficiary of which the trust 
is a controlled foreign affiliate for the purpose of sec- 
tion 233.4; 


(b) the trust is deemed to be a non-resident corporation 
having a capital stock of a single class divided into 
100 issued shares; 
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(c) each beneficiary under the trust is deemed to own 
at any time the number of the issued shares of the cor- 
poration that is equal to the proportion of 100 that 


(1) the fair market value at that time of the benefici- 
ary’s beneficial interest in the trust 


is of 


(11) the fair market value at that time of all benefi- 
cial interests in the trust; and 


(d) the cost amount to a beneficiary at any time of a 
share of the corporation is deemed to be equal to the 
amount determined by the formula 


A 
B 


where 


A is the fair market value at that time of the benefici- 
ary ’s beneficial interest in the trust, and 


B is the number of shares deemed under paragraph 
-(c) to be owned at that time by the beneficiary in 
respect of the corporation. 


nese naeeh Sar shel 91) 


on ‘the same peo as. aa to 163024 4b): : 
Technical Notes: See under 162(10.3). 


History: Subsec. 163(2.91) added by 1997, c. 25 subsec. 52(3), applicable 
to returns required to be filed on or before a day that is after April 29, 
1998, 


(3) Burden of proof in respect of penalties — 
Where, in an appeal under this Act, a penalty assessed by 
the Minister under this section or section 163.2 is in issue, 
the burden of establishing the facts justifying the assess- 
ment of the penalty is on the Minister. 

Related Provisions: 15.1(5)— Small business development bond — 


penalties; 15.2(5)— Small business bond — penalties; 163.2(10) — Ex- 
ception where valuation wrong by more than prescribed percentage. 


History: Subsec. 163(3) amended by 2000, c. 19, subsec. 49(4), in force 
June 29, 2000 (Royal Assent). The subsec. formerly read: 


(3) Where, in any appeal under this Act, any penalty assessed by the 
Minister under this section is in issue, the burden of establishing the 
facts justifying the assessment of the penalty is on the Minister. 


Selected Cases [subsec. 163(3)]: Dick v. MNR, [1991] 2 C.T.C. 2034 
(TCC) appealed to FCTD (Aug. 30, 1991), File T-2251-91 (Since Minister 
failed to show fraud or misrepresentation reassessments for two taxation 
years statute-barred); Levy v. MNR, [1989] 2 C.T.C. 151 (RFCTD) (Penal- 
ties reduced in proportion to reduction of taxpayer’s income under net 
worth assessments); R. v. Taylor, [1984] C.T.C. 436 (FCTD) (Burden of 
proof in appeal from assessment and in appeal of penalty remains with 
taxpayer and Crown respectively); Decore v. R., [1974] C.T.C. 79} (FCA) 
(Penalty denied when accountant of taxpayer not grossly negligent). 


(4) Effect of carryback of losses etc. — In deter- 
mining under subsection (2.1) the understatement of in- 
come for a taxation year of a person, the following 
amounts shall be deemed not to be deductible or excluda- 
ble in computing the person’s income for the year: 


(a) any amount that may be deducted under section 41 
in respect of the person’s listed-personal-property loss 
for a subsequent taxation year; 


(b) any amount that may be excluded from the per- 
son’s income because of section 49 in respect of the 
exercise of any option in a subsequent taxation year; 


(b.1) any amount that may be deducted under subsec- 
tion 147.2(4) in computing the person’s income for the 
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year because of the application of subsection 147.2(6) 
as a result of the person’s death in the subsequent tax- 
ation year; and 


(c) any amount that may be deducted in computing the 
person’s income for the year because of an election 
made under paragraph 164(6)(c) or (d) in a subsequent 
taxation year by the person’s legal representative. 


History: Para. 163(4)(b.1) added by 1998, c. 19, subsec. 189(3), applica- 
ble to taxpayers who die after 1992. 


Subsec. 163(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 135(2), 
applicable to amounts referred to in the subsec. in respect of subsequent 
taxation years ending after July 13, 1990. 


Related Provisions [s. 163]: 18(1)(t)— Penalty is non-deductible; 
161(11) — Interest on penalty; 180.2(6), 181.7, 183(3), 183.2(2), 187@), 
187.6, 189(8), 190.21, 191.4(2), 193(8), 195(8),196(4), 202(3), 204.3(2), 
204.7(3), 204.87, 204.93, 204.94(4), 207(3), 207.2(3), 207.4(2), 207.7(4), 
208(4), 209(5), 210.2(7),, 211.5, 211.6(5), 211.91(3), 218.2(S5),.,219(3), 
247(11) — Provisions of s. 163 apply for purposes of Parts I.1, 1.2, 1.3, II, 
Lhd IV i BV. 1, Nie Vi Vicky VibeV Il Xe X, Waly X25, X34 OS EXT, 
XL1, X12, X13, XI, XU.1, X02, XU.3, XI.4, XIL6, XII.1, XIV. and 
XVI.1 respectively; 220(3.1) — Waiver of penalty; 227(10.01), (10.1) — 
Provisions of s. 163 apply to withholding taxes under Parts XII.5 and XIII; 
239(3) — Penalty assessment cannot be issued after charge laid if person 
convicted. 


Selected Cases [s. 163]: Céré v. R., [1999] 3 C.T.C. 2373 (TCC) 
(Gifts valid but valuations exaggerated; penalties upheld); Pompa v. Can- 
ada, [1995] 1 C.T.C. 466 (FCA) (Judge cannot use facts from another pro- 
ceeding where those facts not entered in evidence in case to be decided). 


Definitions [s. 163]: “amount”, “assessment” — 248(1); “Canadian de- 
velopment expense” — 66.2(5), 248(1); “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “child” — 252(1); “cohabiting spouse or common-law 


partner” — 122.6; “common-law partner” — 248(1); “controlled foreign 
affiliate” — 94.1(2)(h), 95(1),. 248(1); “corporation” — 163(2.91)(b), 
248(1), Interpretation Act 35(1); “fiscal period” — 249.1; “individual”, 
“Minister” — 248(1); “net capital loss”, “non-capital loss” — 111(8), 


248(1); “non-resident” — 248(1); 
scribed”, “property” — 248(1); “ “re- 
turn” — 163(2); “tax payable” — 248(2); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); “understate- 
ment of income” — 163(2.1). 


“owned” — 163(2.5); “person”, “pre- 


Information Circulars [s. 163]: 73-10R3: Tax evasion. 


163.1 Penalty for late or deficient instalments — 
Every person who fails to pay all or any part of an instal- 
ment of tax for a taxation year on or before the day on or 
before which the instalment is required by this Part to be 
paid is liable to a penalty equal to 50% of the amount, if 
any, by which 


(a) the interest payable by the person under section 
161 in respect of all instalments for the year 


exceeds the greater of 
(b) $1,000, and 


(c) 25% of the interest that would have been payable 
by the person under section 161 in respect of all instal- 
ments for the year if no instalment had been made for 
that year. 


Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(2.2) — 
Offset interest from prepaying instalments; 161(4) — Interest — limita- 
tion — farmers and fishermen; 161(4.01) — Limitation — other individu- 
als; 161(4.1) — Limitation — corporations; 161(7) — Effect of carryback 
of loss, etc.; 161(11) — Interest on penalties; 211.5(2) — Interest on in- 
stalments of Part XII.3 tax; 220(3.1) — Waiver or cancellation of interest. 
See also Related Provisions at end of s. 163. 


Definitions [s. 163.1]: 
“person” — 248(1); 


“amount” — 248(1); “instalment” — 155-157; 


“taxation year” — 249, 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 00-1R: Voluntary disclosures program. 
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Misrepresentation of a Tax Matter by a 
Third Party 


163.2 [Third party civil penalties] — (1) Defini- 
tions — The definitions in this subsection apply in this 
section. 


“culpable conduct” means conduct, whether an act or a 
failure to act, that 


(a) 1s tantamount to intentional conduct; 


(b) shows an indifference as to whether this Act is 
complied with; or 


(c) shows a wilful, reckless or wanton disregard of the 
law. 


“entity” includes an association, a corporation, a fund, a 
joint venture, an organization, a partnership, a syndicate 
and a trust. 


“excluded activity’, in respect of a false statement, 
means the activity of 


(a) promoting or selling (whether as principal or agent 
or directly or indirectly) an arrangement, an entity, a 
plan, a property or a scheme (in this definition referred 
to as ‘the “arrangement”’) where it can reasonably be 
considered that 


(1) subsection 66(12.68) applies to the arrangement, 


(ii) the definition “tax shelter’ in subsection 
237.1(1) applies to a person’s interest in the ar- 
rangement, or 


(111) one of the main purposes for a person’s partic- 
ipation in the arrangement is to obtain a tax bene- 
fit; or 
(b) accepting (whether as principal or agent or directly 
or indirectly) consideration in respect of the promotion 
or sale of an arrangement. 


‘false statement” includes a statement that is misleading 
because of an omission from the statement. 


“gross compensation” of a particular person at any time, 
in respect of a false statement that could be used by or on 
behalf of another person, means all amounts to which the 
particular person, or any person not dealing at arm’s 
length with the particular person, is entitled, either before 
or after that time and either absolutely or contingently, to 
receive or obtain in respect of the statement. 


Related Provisions: 163.2(12)(c) — Exclusion of penalty assessed to 
another person under subsec. (5). 


“gross entitlements” of a person at any time, in respect 
of a planning activity or a valuation activity of the person, 
means all amounts to which the person, or another person 
not dealing at arm’s length with the person, is entitled, 
either before or after that time and either absolutely or 
contingently, to receive or obtain in respect of the 
activity. 

Related Provisions: 163.2(12) — Special rules re gross entitlements. 


‘participate’ includes 


(a) to cause a subordinate to act or to omit informa- 
tion; and 


(b) to know of, and to not make a reasonable attempt 
to prevent, the participation by a subordinate in an act 
or an omission of information. 


“person” includes a partnership. 
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“planning activity” includes 


(a) organizing or creating, or assisting in the organiza- 
tion or creation of, an arrangement, an entity, a plan or 
a scheme; and 


(b) participating, directly or indirectly, in the selling of 
an interest in, or the promotion of, an arrangement, an 
entity, a plan, a property or a scheme. 


‘“‘subordinate”’, in respect of a particular person, includes 
any other person over whose activities the particular per- 
son has direction, supervision or control whether or not 
the other person is an employee of the particular person or 
of another person, except that, if the particular person is a 
member of a partnership, the other person is not a 
subordinate of the particular person solely because the 
particular person is a member of the partnership. 


“tax benefit’? means a reduction, avoidance or deferral of 
tax or other amount payable under this Act or an increase 
in a refund of tax or other amount under this Act. 


‘valuation activity” of a person means anything done by 
the person in determining the value of a property or a 
service. 


(2) Penalty for misrepresentations in tax planning 
arrangements — Every person who makes or fur- 
nishes, participates in the making of or causes another 
person to make or furnish a statement that the person 
knows, or would reasonably be expected to know but for. 
circumstances amounting to culpable conduct, is a false 
statement that could be used by another person (in sub- 
sections (6) and (15) referred to as the “other person”) for 
a purpose of this Act is liable to a penalty in respect of the 
false statement. 

Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(11) — 
Interest on penalty; 163(2.9) — Where partnership is liable to penalty; 
163(3) — Burden of proof of penalty is on CCRA; 163.2(3) — Amount of 
penalty; 163.2(6) — Reliance in good faith on information provided; 
163.2(8) — Multiple false statements in respect of one arrangement; 
163.2(12) — Special rules re gross entitlements; 163.2(14) — Where pen- 
alty applies under both (2) and (4); 163.2(15) — Transfer of liability of 
certain employees to employer; 220(3.1) — Waiver of penalty; 239(3) — 
Penalty cannot be assessed after charge laid if person convicted. See also 
Related Provisions at end of s. 163 re application to other Parts. 
Information Circulars: 00-1R: Voluntary. disclosures program; 01-1: 
Third-party civil penalties. 


Registered Charities Newsletters: 18 (charitable donation tax shelter 
arrangements). 


(3) Amount of penalty — The penalty to which a per- 
son is liable under subsection (2) in Rapes of a false 
statement is 


(a) where the statement is made in the course of a 
planning activity or a valuation activity, the greater of 
$1,000 and the total of the person’s gross entitlements, 
at the time at which the notice of assessment of the 
penalty is sent to the person, in respect of the planning 
activity and the valuation activity; and 


(b) in any other case, $1,000. 


(4) Penalty for participating in a misrepresenta- 
tion — Every person who makes, or participates in, as- 
sents to or acquiesces in the making of, a statement to, or 
by or on behalf of, another. person (in this subsection and 
subsections (5) and (6), paragraph 12(c) and subsection 
(15) referred to as the “other person”) that the person 
knows, or would reasonably be expected to know but for 
circumstances amounting to culpable conduct, is a false 
statement that could be used by or on behalf of the other 
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person for a purpose of this Act is liable to a penalty in 
respect of the false statement. 

Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(11) — 
Interest on penalty; 163(2.9)— Where partnership is liable to penalty; 
163(3) — Burden of proof of penalty is on CCRA; 163.2(5) — Amount of 
penalty; 163.2(6)— Reliance in good faith on information provided; 
163.2(14) —- Where penalty applies under both (2) and (4); 163.2(15) — 
Transfer of liability of certain employees to employer; 220(3.1) — Waiver 
of penalty; 239(3) — Penalty cannot be assessed after.charge laid if person 
convicted. See also Related Provisions at end of s. 163 re application to 
other Parts. 


Information Circulars: 00-1R: Voluntary disclosures program; 01-1: 
Third-party civil penalties. 


Registered Charities Newsletters: 18 (charitable donation tax shelter 
arrangements). 


(5) Amount of penalty — The penalty to which a per- 
son is liable under subsection (4) in respect of a false 
statement is the greater of 


(a) $1,000, and 
(b) the lesser of 


(i) the penalty to which the other person would be 
liable under subsection 163(2) if the other person 
made the statement in a return filed for the pur- 
poses of this Act and knew that the statement was 
false, and 


(ii) the total of $100,000 and the person’s gross 
compensation, at the time at which the notice of as- 
sessment of the penalty is sent to the person, in re- 
spect of the false statement that could be used by or 
on behalf of the other person. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(6) Reliance in good faith — For the purposes of sub- 
sections (2) and (4), a person (in this subsection and in 
subsection (7) referred to as the “advisor”’) who acts on 
behalf of the other person is not considered to have acted 
in circumstances amounting to culpable conduct in re- 
spect of the false statement referred to in subsection (2) or 
(4) solely because the advisor relied, in good faith, on in- 
formation provided to the advisor by or on behalf of the 
other person or, because of such reliance, failed to verify, 
investigate or correct the information. 

Related Provisions: 163.2(2), (4)— Meaning of “other person”; 


163.2(7) — No application to. “excluded activity” such as selling tax 
shelters. 


(7) Non-application of subsec. (6) — Subsection (6) 
does not apply in respect of a statement that an advisor 
makes (or participates in, assents to or acquiesces in the 
making of) in the course of an excluded activity. 


(8) False statements in respect of a particular ar- 
rangement — For the purpose of applying this section 
(other than subsections (4) and (5)), 


(a) where a person makes or furnishes, participates in 
the making of or causes another person to make or fur- 
nish, two or more false statements, the false statements 
are deemed to be one false statement if the statements 
are made or furnished in the course of 


(i) one or more planning activities that are in re- 
spect of a particular arrangement, entity, plan, pro- 
perty or scheme, or 
(ii) a valuation activity that is in respect of a partic- 
ular property or service; and 
(b) for greater certainty, a particular arrangement, en- 
tity, plan, property or scheme includes an arrange- 
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ment, an entity, a plan, a property or a scheme in re- 
spect of which 


(1) an interest is required to have, or has, an identi- 
fication number issued under section 237.1 that is 
the same number as the number that applies to each 
other interest in the property, 


(ii) a selling instrument in respect of flow-through 
shares is required to be filed with the Minister be- 
cause of subsection 66(12.68), or 


(iii) one of the main purposes for a person’s partic- 
ipation in the arrangement, entity, plan or scheme, 
or a person’s acquisition of the property, is to ob- 
tain a tax benefit. 


(9) Clerical services — For the purposes of this sec- 
tion, a person is not considered to have made or fur- 
nished, or participated in, assented to or acquiesced in the 
making of, a false statement solely because the person 
provided clerical services (other than bookkeeping ser- 
vices) or secretarial services with respect to the statement. 


(10) Valuations — Notwithstanding subsections (6) and 
163(3), a statement as to the value of a property or a ser- 
vice (which value is in this subsection referred to as the 
“stated value”), made by the person who opined on the 
stated value or by a person in the course of an excluded 
activity is deemed to be a statement that the person would 
reasonably be expected to know, but for circumstances 
amounting to culpable conduct, is a false statement if the 
stated value is 


(a) less than the product obtained when the prescribed 
percentage for the property or service 1s multiplied by 
the fair market value of the property or service; or 


(b) greater than the product obtained when the pre- 
scribed percentage for the property or service is multi- 
plied by the fair market value of the property or 
service. 


Proposed Amendment — 163.2(10) 
Letter from Dept. of Finance, suly | 11, 2000: 
Dear [xxx] : _ 


Thank you for your letter of Eepaary 4, 2000 « concerning our 
meeting of November 4, 1999 regarding the 1999 budget propo- 
sal to introduce a civil penalty i in respect of misrepresentations of 
tax matters by third parties. As you may know, the legislation 
implementing this proposal received Royal Assent on June 29, 
2000 (i.e., S.C. 2000, c. 19). 


Your letter replies to our request for input from the [xxx] on the 
appropriate prescribed percentages for the purpose of establish- 
ing a deviation range under new subsection. 163.2(10) of the dn- 
come Tax Act (the “Act’”). In your letter, you have indicated that 
the Institute has concluded that, if a percentage threshold is to-be 
set by the government, it should be the 200% test adopted by the 
U.S. under section 6700 of the Internal Revenue Code (the 
“IRC”). The Institute is also of the view that providing separate 
prescribed percentages for different industries would be inappro- 
priate because it would be unworkable from a practical perspec- 
tive — diversifications and GUsiness combinations defeat indus- 
try classification. 


We agree with your observation that it may be impractical to 
have prescribed percentages that differ for various industries. 
However, we remain of the view that the deviation range estab- 
lished by prescribed percentages should be narrower than that 
which would exist under a range that is based upon a 200% 
standard. 


It is our understanding that the U.S. 200% test for gross over- 
statements results in an automatic application of the penalty 
under section 6700 of the IRC, subject only to an exception for 
valuations for which there is a reasonable basis, which were 
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made in good faith and then only if the Secretary of the Treasury 
waives the penalty under the authority of subsection 6700(b)(2) 
of the IRC. In contrast, section 163.2 of the Act merely provides 
a reverse onus. That is to say, in the case of valuations outside of 
the range, the onus is on the valuator to establish to the Minister 
of National Revenue or the judiciary that the valuation was rea- 
sonable in the circumstances, was made in good faith and was 
not based on a misleading assumption. The Canadian approach 
favours Canadian valuators. 


The objective of the reverse onus rule in the Canadian provisions 
is to ensure that valuators and tax shelter promoters justify a sub- 
stantial deviation from actual value. We would expect that a 
bona fide professional valuator would be prepared to substantiate 
that a particular valuation is reasonable in the circumstances (re- 
gardless of whether it is, on an ex post facto basis, proven to be 
inaccurate), that the valuation was made in good faith and that it 
is not based upon misleading assumptions. In this regard, there- 
fore, it would be inappropriate to permit valuators to refuse to 
justify valuations that are proven to be inaccurate by a wide 
margin. a 

We anticipate a deviation range for all valuations that is narrower 
than 200%. However, consideration will be given within this pa- 
rameter as to whether the deviation range for valuations used in a 
non-tax shelter context should differ from valuations used in a 
tax-shelter context and, if so, the appropriate percentages. If you 
wish to make further presentations to the Department on this is- 
sue, please contact Mr. Kerry Harnish at (613) 992-4385. 


Finally, you should be aware that we intend to recommend that 
the percentages, which are “prescribed” for the purpose of apply- 
ing new subsection 163.2(10) of the Act, be effective only for 
statements made after the day on which they are announced. 


Thank you again for bringing your concerns to our attention. 


Yours sincerely, 

Len Farber 

General Director, Tax Legislation Division, Tax Policy 
Branch 


Related Provisions: |63.2(11)— Exception where valuation was rea- 
sonable and made in good faith. 


Registered Charities Newsletters: 18 (charitable donation tax shelter 
arrangements). 


(11) Exception — Subsection (10) does not apply to a 
person in respect of a statement as to the value of a pro- 
perty or a service if the person establishes that the stated 
value was reasonable in the circumstances and that the 
statement was made in good faith and, where applicable, 
was not based on one or more assumptions that the person 
knew or would reasonably be expected to know, but for 
circumstances amounting to culpable conduct, were un- 
reasonable or misleading in the circumstances. 


(12) Special rules — For the purpose of applying this 
section, 


(a) where a person is assessed a penalty that is referred 
to in subsection (2) the amount of which 1s based on 
the person’s gross entitlements at any time in respect 
of a planning activity or a valuation activity and an- 
other assessment of the penalty is made at a later time, 


(i) if the person’s gross entitlements in respect of 
the activity are greater at that later time, the assess- 
ment of the penalty made at that later time is 
deemed to be an assessment of a separate penalty, 
and 


(11) in any other case, the notice of assessment of 
the penalty sent before that later time is deemed 
not to have been sent; 


(b) a person’s gross entitlements at any time in respect 
of a planning activity or a valuation activity, in the 
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course of which the person makes or furnishes, partici- 
pates in the making of or causes another person to 
make or furnish a false statement, shall exclude the to- 
tal of all amounts each of which is the amount of a 
penalty (other than a penalty, the assessment of which 
is void because of subsection (13)) determined under 
paragraph (3)(a) in respect of the false statement for 
which notice of the assessment was sent to the person 
before that time; and 


(c) where a person 1s assessed a penalty that is referred 
to in subsection (4), the person’s gross compensation 
at any time in respect of the false statement that could 
be used by or on behalf of the other person shall ex- 
clude the total of all amounts each of which is the 
amount of a penalty (other than a penalty the assess- 
ment of which is void because of subsection (13)) de- 
termined under subsection (5) to the extent that the 
false statement was used by or on behalf of that other 
person and for which notice of the assessment was 
sent to the person before that time. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(13) Assessment void — For the purposes of this Act, 
if an assessment of a penalty that is referred to in subsec- 
tion (2) or (4) is vacated, the assessment is deemed to be 
void. 


(14) Maximum penalty — A person who is liable at . 
any time to a penalty under both subsections (2) and (4) 
in respect of the same false statement is liable to pay a 
penalty that is not more than the greater of 


(a) the total amount of the penalties to which the per- 
son 1s liable at that time under subsection (2) in re- 
spect of the statement, and 


(b) the total amount of the penalties to which the per- 
son is liable at that time under subsection (4) in re- 
spect of the statement. 


(15) Employees — Where an employee (other than a 
specified employee or an employee engaged in an. ex- 
cluded activity) is employed by the other person referred 
to in subsections (2) and (4), 


(a) subsections (2) to (5) do not apply to the employee 
to the extent that the false statement could be used by 
or on behalf of the other person for:a purpose of this 
Act; and 


(b) the conduct of the employee is deemed to be that 
of the other person for the purposes of applying sub- 
section 163(2) to the other person. 


Related Provisions: 163.2(2), (4) — Meaning of “other person”. . 


History [s. 163.2]: S. 163.2 added by 2000, c. 19, s. 50, applicable to 
statements made after June 29, 2000 (Royal Assent). 


Definitions [s. 163.2]: “advisor” — 163.2(6); “amount” — 248(1); 


“arm’s length”? — 251(1); “assessment” — 248(1); | “corporation” — 
248(1), Interpretation Act 35(1); “culpable conduct” — 163.2(1); “em- 
ployee” — 248(1); “entity”, “excluded activity” — 163.2(1); “false state- 


ment” — 163.2(1); “flow-through share” — 66(15), 248(1); “gross com- 
pensation” — 163.2(1), (12)(c); “gross entitlements” — 163.2(1); 
“Minister” — 248(1); “other person” — 163.2(2), (4); “participates” — 
163.2(1); “person” — 163.2(1), 248(1); “planning activity” — 163.2(1); 
“prescribed”, “property”, “specified employee” — 248(1); “subordinate”, 
“tax benefit” — 163.2(1); “trust”? — 104(1), 248(1), (3); “valuation activ- 
ity” — 163.2(1). 


Information Circulars [s. 163.2]: 01-1: Third-party civil penalties. 
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Refunds 


164. (1) Refunds — If the return of a taxpayer’s income 

for a taxation year has been made within 3 years from the 

end of the year, the Minister 

(a) may, 

(i) before mailing the notice of assessment for the 
year, where the taxpayer is a qualifying corporation 
(as defined in subsection 127.1(2)) and claims in 
its return of income for the year to have paid an 
amount on account of its tax payable under this 
Part for the year because of subsection 127.1(1) in 
respect of its refundable investment tax credit (as 
defined in subsection 127.1(2)), refund all or part 
of any amount claimed in the return as an overpay- 
ment for the year, not exceeding the amount by 
which the total determined under paragraph (f) of 
the definition “refundable investment tax credit” in 
subsection 127.1(2) in respect of the taxpayer for 
the year exceeds the total determined under para- 
graph (g) of that definition in respect of the tax- 
payer for the year, 


(11) before mailing the notice of assessment for the 
year, where the taxpayer is a qualified corporation 
(as defined in subsection 125.4(1)) or an eligible 
production corporation (as defined in subsection 
125.5(1)) and an amount is deemed under subsec- 
tion 125.4(3) or 125.5(3) to have been paid on ac- 
count of its tax payable under this Part for the year, 
refund all or part of any amount claimed in the re- 
turn as an overpayment for the year, not exceeding 
the total of those amounts so deemed to have been 
paid, and 


(111) on or after mailing the notice of assessment for 

the year, refund any overpayment for the year, to 

the extent that the overpayment was not refunded 
pursuant to subparagraph (i) or (ii); and 


(b) shall, with all due dispatch, make the refund re- 
ferred to in subparagraph (a)(i11) after mailing the no- 
tice of assessment if application for it is made in writ- 
ing by the taxpayer within the period within which the 
Minister would be allowed under subsection 152(4) to 
assess tax payable under this Part by the taxpayer for 
the year if that subsection were read without reference 
to paragraph 152(4)(a). 
Related Provisions: 144(9)— Employees profit sharing plans — re- 
funds; 160.1 — Where excess refunded; 161.4(2) — No refund of $2 or 
less; 164(1.5) — Late refund of overpayment; 164(1.52) — Refund of in- 
stalments on request; 164(1.8) — Request to pay refund to prescribed 
province; 164(2.2) — Child Tax Benefit form deemed to be a return of 
income; 164(3) — Interest on refunds; 220(6) — Assignment of corpora- 
tion’s tax refund; Tax Rebate Discounting Act — Assignment of personal 
income tax refund to tax return preparer. 


History: Paras. 164(1)(a) and (b) amended by 2001, c. 17, subsec. 156(1), 
applicable to 1999 et seg. The paras. formerly read: 
(a) may, 

(i) before mailing the notice of assessment for the year, where 
the taxpayer is a qualifying corporation (as defined in subsec- 
tion 127.1(2)) and claims in its return of income under this Part 
for the year to have paid an amount on account of its tax paya- 
ble under this Part for the year by reason of subsection 127.1(1) 
in respect of its refundable investment tax credit (as defined in 
subsection 127.1(2)), refund without application therefor, all or 
any part of any amount claimed in the return as an overpayment 
for the year, not exceeding the amount by which the total deter- 
mined under paragraph (f) of the definition “refundable invest- 
ment tax credit” in subsection 127.1(2) in respect of the tax- 
payer for the year exceeds the total determined under paragraph 
(g) of that definition in respect of the taxpayer for the year, and 
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(ii) on or after mailing the notice of assessment for the year, 
refund without application therefor, any overpayment for the 
year, to the extent that the overpayment was not refunded pur- 
suant to subparagraph (1); and 
(b) shall, with all due dispatch, make the refund referred to in sub- 
paragraph (a)(ii) after mailing the notice of assessment if applica- 
tion for it is made in writing by the taxpayer within the period 
within which the Minister would be allowed under subsection 
152(4) to assess tax payable under this Part by the taxpayer for the 
year if that subsection were read without reference to paragraph 
152(4)(a). 
Subpara. 164(1)(a)(i1) amended by 1998, c. 19, subsec. 190(1), applicable 
to taxation years that end after December 2, 1992. Subpara. 164(1)(a)(i) 
formerly read: 
(i) before mailing the notice of assessment for the year, where the 
taxpayer is a qualifying corporation (within the meaning assigned 
by subsection 127.1(2)) and claims in the taxpayer’s return of in- 
come under this Part for the year to have paid an amount on account 
of the taxpayer’s tax under this Part for the year by reason of sub- 
section 127.1(1) in respect of the taxpayer’s refundable investment 
tax credit for the year (within the meaning assigned by subsection 
127.1(2)), refund without application therefor, all or any part of any 
amount claimed in the return as an overpayment for the year, not 
exceeding the amount by which the total determined under subpara- 
graph (a)(v1) of the definition “refundable investment tax credit” in 
subsection 127.1(2) in respect of the taxpayer for the year exceeds 
the total determined under subparagraph (a)(vi1) of that definition in 
respect of the taxpayer for the year, and 
Para. 164(1)(b) amended by 1998, c. 19, subsec. 190(2), applicable after 
April 27, 1989, Para. 164(1)(b) formerly read: 
(b) shall, with all due dispatch, make the refund referred to in sub- 
paragraph (a)(ii) after mailing the notice of assessment if applica- 
tion therefor has been made in writing by the taxpayer within the 
period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the tax- 
payer for the year. 
Selected Cases [subsec. 164(1)]: J/nterprovincial Steel and Pipe 
Corp. Ltd. y. R., [1986] 2 C.T.C. 473 (FCA) (Minister's power of assess- 
ment cannot be used to collect interest previously over-refunded). 
Information Circulars: 01-1: Third-party civil penalties; 75-7R3: Reas- 
sessment of a return of income; 92-3: Guidelines for refunds beyond the 
normal three-year period. 
Forms: T1-DD: Direct deposit request — individuals; T1132: Alternative 
address authorization. 


(1.1) Repayment on objections and appeals — 
Subject to subsection (1.2), where a taxpayer 


(a) has under section 165 served a notice of objection 
to an assessment and the Minister has not within 120 
days after the day of service confirmed or varied the 
assessment or made a reassessment in respect thereof, 
or 


(b) has appealed from an assessment to the Tax Court 
of Canada, 


and has applied in writing to the Minister for a payment 
or surrender of security, the Minister shall, where no au- 
thorization has been granted under subsection 225.2(2) in 
respect of the amount assessed, with all due dispatch re- 
pay all amounts paid on account of that amount or surren- 
der security accepted therefor to the extent that 


(c) the lesser of 


(i) the total of the amounts so paid and the value of 
the security, and 


(ii) the amount so assessed 
exceeds 
(d) the total of 


(i) the amount, if any, so assessed that is not in 
controversy, and 

(ii) where the taxpayer is a large corporation 
(within the meaning assigned by _ subsection 
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225.1(8)), ‘+ of the amount so assessed that is in 
controversy. ' 
Related Provisions: 164(1.6) — 164(1.1) does not apply to security 


under s. 116; 225.1(7) — Limitation on collection restrictions — large 
corporations. 


History: Para. 164(1.1)(d) amended by 1994, c..7, Sch. VIII (1993, c. 24), 
subsec. 97(1), applicable. after June 10, 1993, except that, where a tax- 
payer has served a notice of objection under the Act with respect to a no- 
tice of assessment of tax, interest or penalties under the Act mailed before 
1992, the reference in subpara. (11) to “!/2” shall, in application before 1994 
with respect to that notice of objection, be read as “'/4”. Para. (d) formerly 
read: 


(d) the amount, if any, so assessed that is not in controversy. 


Selected Cases [subsec. 164(1.1)]: Topol v. R., [2003] 4 C.T.C. 44 
(FCTD) (Provision does not provide mechanism to undo writ of seizure). 


(1.2) Collection in jeopardy — Notwithstanding sub- 
section (1.1), where, on application by the Minister made 
within 45 days after the receipt by the Minister of a -writ- 
ten request by a taxpayer for repayment of an amount or 
surrender of a security, a judge is satisfied that there are 
reasonable grounds to believe that the collection of all or 
any part of an amount assessed in respect of the taxpayer 
would be jeopardized by the repayment of the amount or 
the surrender of the security to the taxpayer under that 
subsection, the judge shall order that the repayment of the 
amount or a part thereof not be made or that the security 
or part thereof not be surrendered or make such other or- 
der as the judge considers. reasonable in the 
circumstances. 


Related Provisions: 225.2(2) — Lifting of collection restrictions where 
collection of tax,in jeopardy. 


(1.3) Notice of application — The Minister shall give 
6 clear days notice of an application under subsection 
(1.2) to the taxpayer in respect of whom the application is 
made. 


Related Provisions: Interpretation Act 27(1) — Calculation of “clear 
days”. 


(1.31) Application of subsecs. 225.2(4), (10), (12) 
and (13) — Where an application under subsection (1.2) 
is made by the Minister, subsections 225.2(4), (10), (12) 
and (13) are applicable in respect of the application with 
such modifications as the circumstances require. 


(1.4) Provincial refund — Where, at any time, a tax- 
payer is entitled to a refund or repayment on account of 
taxes imposed by a province or as a result of a deduction 
in computing the taxes imposed by a province and the 
Government of Canada has agreed to make the refund or 
repayment on behalf of the province, the amount thereof 
shall be a liability of the Minister of National Revenue to 
the taxpayer. 


(1.5) [Late refund of overpayment] — Notwithstand- 
ing subsection (1), the Minister may, on or after mailing a 
notice of assessment for a taxation year, refund all or any 
portion of any overpayment of a taxpayer for the year 


(a) if the taxpayer is an individual (other than a trust) 
or a testamentary trust and the taxpayer’s return of in- 
come under this Part for the year was filed later than 3 
years after the end of the year; or 


Proposed Amendment — 164(1 S)(a) — 10-15 
year limit 


Federal budget, Notice of Ways and Means ‘Motion, 
March 23, 2004: (22) That, for requests made in a calendar 
year that is after 2004, by a taxpayer who is an individual (other 
than a trust) or a testamentary trust, the Minister of National 
Revenue may not, in respect of a taxation year of the taxpayer 
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that ended more than ten colonial years before the — of 
that calendar year 


Hh ey refund vintleh ee vost. sy) of the / 
payment for the taxation year . - 


Federal budget, Supplementary Information, March ee 
2004: See under ae oe — 


(b) where an assessment or a redetermination was 
made under subsection 152(4.2) or 220(3.1) or (3.4) in 
respect of the taxpayer. 


Related Provisions: 152(4.2) — Reassessment with taxpayer’s consent; 
164(3.2) — Interest on refunds and repayments. 


History: Para. 164(1.5)(b) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 97(2), to add reference to subsection 220(3.1), applicable to 1985 
et seq. 

Subsec. 164(1.5) added by 1994, .c. 7, Sch. II (1991, c. 49), subsec. 136(1), 
applicable to refunds for 1985 et seq. 


Information Circulars: 75-7R3: Reassessment of a return of income; 
92-3: Guidelines for refunds sige: the normal three-year period. 


paid to the extent that “allk or any part of. the j instaln 
can reasonably be considered to have been refunc 
under subsection (1. 52 _ 
Application: The February 27, 2004 daft iogisiation subsec. | 
will add subsecs. 164(1. oo 53), in force on Royal Assent : 

Technical Notes (December 20, 2002): New sut 


164(1.51) to (1.53), which apply on Royal Assent, ; 
Minister of National Revenue to refund excessive nig Border 


ane Part I or, where the taxpayer isa ee art 1.3, 
VI, VI.1 or XIII of the Act. Second, it must be reasonable to 
conclude that the total amount of the instalments the taxpayer 
has paid exceeds the total amount of taxes payable by the tax- 
payer under those Parts for the year. Third, the Minister must 
be satisfied that the payment of the sastalisierien has biaomaees or 
will cause the taxpayer undue hardship. — ata 
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The last condition is implied in new subsection 164(1.52). The | 
availability of an instalment refund in a particular case is a 
matter of the Minister’s discretion. The final condition is there- 
fore that the Minister agree to make the refund. 1, NEN 
subsection 164(1 .52) makes it clear that the am f any 
stalment refund is to be decided by the Minister: he Mini 
may refund all or any part of an, excessive inst 


New subsection 164. 5) provides 
computing interest and’ penalties, a ‘taxpayer th 
instalment refund is treated as not tae pat th 
that extent. _ 


talment to 


(1.6) Refund of UI premium tax credit — Notwith- 
standing subsection (1), where an overpayment on ac- 
count of a taxpayer’s liability under this Part is deemed to 
have arisen under subsection 126.1(6) or (7), the Minister 
shall, with all due dispatch, refund the amount of the 
Den etcaet agri hermit naan on it. 


Apoliedion: ‘The Keliretby-2 : 1, 2004 dua. ephlation 
reopen et subsec. se 6), sppnewle er Mare) 


acovtdew ae concerning setands o 
This subsection is repealed consequenti; 
126.1. ~ additional a se 

12631 HO ee a) ae 


Related Provisions: 164(3) — No interest on refund. 


History: Subsec. 164(1.6) added by 1994, c. 8, subsec. 27(1), applicable 
after 1992. 


(1.7) Limitation of repayment on objections and 
appeals — Subsection (1.1) does not apply in respect of 
an amount paid or security furnished under section 116 by 
a non-resident person. 


History: Subsec. 164(1.7) added by 1994, c. 8, subsec. 164(1.7), applica- 
ble from May 12, 1994. 


(1.8) Request to pay refund to province — An indi- 
vidual (other than a trust) may, in the individual’s return 
of income for a taxation year, request the Minister to pay 
to Her Majesty in right of a prescribed province all or any 
part of a refund for the year claimed by the individual in 
the return and, where the individual makes such a request, 


(a) the Minister may make the payment to Her Maj- 
esty in right of the province in accordance with the re- 
quest; and 


(b) the amount of the payment is deemed to have been 
refunded under this section to the individual at the 
time a notice of an original assessment of tax payable 
under this Part by the individual for the year, or a noti- 
fication that no tax is payable under this Part by the 
individual for the year, is sent to the individual. 

Related Provisions: 241(4)(m) — Disclosure of information by CCRA 

to prescribed province. 

History: Subsec. 164(1.8) added by 1998, c. 19, subsec. 190(3), applica- 


ble to requests made in returns of income for 1997 et seg. taxation years 
filed after 1997. 


Subsec. 190(12) of the said c. 19 provides that for the purpose of applying 
subsec. 164(1.8), Ontario is deemed to be a prescribed province until the 
Income Tax Regulations are amended to prescribe a province for the pur- 
pose of subsec. 164(1.8). 

Regulations: None yet, but subsec. 190(12) of the 1995-97 technical bill 
(1998, c, 19) deems Ontario to be a prescribed province until Regulations 
are provided. Ontario is to be prescribed in the Regulations (Department 
of Finance Technical Notes, December 1997). 


(2) Application to other debts — Instead of making a 
refund or repayment that might otherwise be made under 
this section, the Minister may, where the taxpayer is, or is 


S. 164(2.3) 


about to become, liable to:make any payment to Her Maj- 
esty in right of Canada or in right of a province, apply the 
amount of the refund or repayment to that other liability 
and notify the taxpayer of that action. 

Related Provisions: 164(2.1)— Application of GST credit; 
164(2.2) — Application to refunds under s. 122.61; 164(3.2) — Interest 
on refunds and repayments; 164(7) — Overpayment defined; 165 — Ob- 
jections to assessments; 169 — Appeals; 172 — Appeals; 203 — Set-off 
of Part X refund; 222(1)‘‘action” — Ten-year limitation period applies to 
164(2); 224.1 — Set-off of tax debt against other amount owing by the 
Crown to the taxpayer; 227 — Withholding taxes; 241(4)(d)(xiii)(B) — 
Disclosure of information by CCRA to provincial officials for set-off 
purposes. 


History: Subsec. 164(2) erietided by 1998, c. 19, subsec. 190(4), in force 
on June 18, 1998. Subsec. 164(2) formerly read: 


(2) Instead of making a refund or repayment that might otherwise be 
made under this section, the Minister may, where the taxpayer is 
liable or about to become liable to make any payment to Her Maj- 
esty in right of Canada, apply the amount of the refund or repay- 
ment to that other liability and notify the taxpayer of that action. 


Subsec. 164(2) amended by 1994, c..7, Sch. Il (1991, c. 49), subsec. 
136(2), to substitute “to Her Majesty in right of Canada’ for “under this 
Act”, and “other debts” for “other taxes” in the heading. 


(2.1) Application respecting refunds under s. 
122.5 [GST credit] — Where an amount deemed under 
section 122.5 to be paid by an individual during a month 
specified for a taxation year is applied under subsection 
(2) to a liability of the individual and the individual’s re- 
turn of income for the year is filed on or before the indivi- 
dual’s balance-due day for the year, the amount is deemed 
to have been so applied on the day on which the amount 
would have been refunded if the individual were not lia- 
ble to make a payment to Her Majesty in right of Canada. 


History: Subsec. 164(2.1) amended by 1998, c. 19, subsec. 190(5), in 
force on June 18, 1998. Subsec. 164(2.1) formerly read: 


(2:1) Where an amount deemed under section 122.5 to be paid’by an 
individual during a month specified for a taxation year is, in accor- 
dance with subsection (2), applied to a liability of the individual, for 
the purposes of that subsection, the amount shall, to the extent that 
it is so applied, be deemed to be paid on the latest of 


(a) the last day of the month, 


(b) where the month is the first month specified for a taxation 
year ending after 1989, the day that is the earlier of the day the 
amount is applied and the last day of the second month speci- 
fied for the year, and 


(c) where the individual’s return of income for the year or the 
individual’s prescribed form for the year referred to in subsec- 
tion 122.5(3) is filed after the day on or before which the return 
is required to be filed, the day the amount is applied. 


(2.2) Application respecting refunds re section 
122.61 [Child Tax Benefit] — Subsection (2) does not 
apply to a refund to be made to a taxpayer and arising 
because of section 122.61 except to the extent that the 
taxpayer’s liability referred to’in that subsection arose 
from the operation of paragraph 160.1(1)(a) with respect 
to an amount refunded to the taxpayer in excess of the 
amount to which the taxpayer was entitled because of sec- 
tion 122.61. 


(2.3) [Child Tax Benefit] Form deemed to be a 
return of income — For the purpose of subsection (1), 
where a taxpayer files the form referred to in paragraph 
(b) of the definition “return of income” in section 122.6 
for a taxation year, the form shall be deemed to be a re- 
turn of the taxpayer’s income for that year and a notice of 
assessment thereof shall be deemed to have been mailed 
by the Minister. | 


History: Subsecs. 164(2.2), (2.3) added by 1994, c. 7, Sch. VII (1992, ec. 
48), subsec. 18(1), applicable to overpayments arising after 1992. 
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est against arrears interest; 221.1 — Application of interest where legisla- 
tion retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 164(3) amended by 2003, c. 15, subsec. 118(1), applica- 
ble to taxation years that end after June 2003. It formerly read: 


(3) Interest on refunds and repayments — Where 
under this section an amount in respect of a taxation year 
(other than an amount or portion of it that can reasonably 
be considered to arise from the operation of section 122.5, 
122.61 or 126.1) is refunded or repaid to a taxpayer or 
applied to another liability of the taxpayer, the Minister 
shall pay or apply interest on it at the prescribed rate for 
the period beginning on the day that is the latest of the 
days referred to in the following paragraphs and ending 
on the day on which the amount is refunded, repaid or 
applied: 


Proposed Amendment — thee ope i 
words ~ 


(3) Interest on oe and Shay ec —If an 
amount in see of a taxation : Lom ere caso an 


(3) Where under this section an amount in respect of a taxation year 
(other than an amount or portion thereof that can reasonably be con- 
sidered to arise from the operation of section 122.5, 122.61 or 
126.1) is refunded or repaid to a taxpayer or applied to another lia- 
bility of the taxpayer, the Minister shall pay or apply interest on it at 
the prescribed rate for the period beginning on the day that is the 
latest of 


(a) where the taxpayer is an individual, the day that is 45 days 
after the individual’s balance-due day for the year, 


(b) where the taxpayer is a corporation, the day that is 120 days 
after the end of the year, 


(c) where the taxpayer is 


(i) a corporation, the day on which its return of income for 
the year was filed under section 150, unless the return was 
filed on or before the corporation’s filing-due date for the 
year, and 


be considered to arise fon the 
122. 5 or 122.61) is refunded or re 


- ij : (ii) an individual, the day that is 45 days after the day on 

payer the Minister shall pay or ea ‘ater on - which the individual’s return of income for the year was 
: . filed und tion 150, 

prescribed rate for the egies that vemos on the d Us aise, ween 


is the latest of (d) in the case of a refund of an overpayment, the day the over- 


payment arose, and 


(e) in the case of a repayment of an amount in controversy, the 
day an overpayment equal to the amount of the repayment 
would have arisen if the total of all amounts payable on account 
of the taxpayer’s liability under this Part for the year were the 
amount by which 


amendments a are made to ) the subsection 3 (1) the lesser of the total of all amounts paid on account of 


that subsection is being amended to 
new terminology now used elsewhere : 
erence to section 126.1 is deleted consequential on the repeal 
of that section. LD - 


the taxpayer’s liability under this Part for the year and the 
total of all amounts assessed by the Minister as payable 
under this Part by the taxpayer for the year 


exceeds 


(a) if the taxpayer is an individual, the ne that is 30 (ii) the amount repaid, 


days after the individual’s balance-due day for the and ending on the day the amount is refunded, repaid or applied, 

year; unless the amount of the interest so calculated is-less than $1, in 
which event no interest shall be paid or applied under this 
subsection. 

Paras. 164(3)(a), (c) amended by 1996, c 21, subsecs. 44(1), (2), applica- 

ble to 1995 et seq. Paras. (a) and (c) formerly read: 


(b) if the taxpayer is a corporation, the day that is 120 
days after the end of the year; 


(c) if the taxpayer is 
(a) where the taxpayer is an individual, the day that is 45 days after 
the day on or before which the taxpayer’s return of income under 
this Part for the year was required to be filed under section 150 or 
would have been required to be so filed if tax under this Part were 
payable by the taxpayer for the year, 


(1) a corporation, the day that is 30 days after the 
day on which its return of income for the year was 
filed under section 150, unless the return was filed 
on or before the corporation’s filing-due date for 
the year, and 


(ii) an individual, the day that is 30 days after the 
day on which the individual’s return of income for 
the year was filed under section 150; 


(c) the day or, where the taxpayer is an individual, the day that is 45 
days after the day, on which the taxpayer’s return of income under 
this Part for the year was filed under section 150, unless the return 
was filed on or before the day on or before which it was required to 
be filed, 


The opening words of 164(3) amended by 1994, c. 8, subsec. 27(2), appli- 
cable after 1992. They formerly read: 


(d) in the case of a refund of an overpayment, the day 
on which the overpayment arose; and 


(e) in the case of a repayment of an amount in contro- 
versy, the day on which an overpayment equal to the 
amount of the repayment would have arisen if the total 
of all amounts payable on account of the taxpayer’s 
liability under this Part for the year were the amount 
by which 
(1) the lesser of the total of all amounts paid on ac- 
count of the taxpayer’s liability under this Part for 
the year and the total of all amounts assessed by 
the Minister as payable under this Part by the tax- 
payer for the year 


(3) Where under this section an amount in respect of a taxation year 
(other than an amount or portion thereof that can reasonably be con- 
sidered to arise because of section 122.5 or 122.61) is refunded or 
repaid to a taxpayer or applied to another liability of the taxpayer, 
the Minister shall pay or apply interest thereon at the prescribed rate 
for the period beginning on the day that is the latest of 


Paras. 164(3)(a), (c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
secs. 97(3), (4), applicable to returns of income filed after 1992. Paras. (a) 
and (c) formerly read: ' 


(a) where the taxpayer is an individual, the day on or before which 
the taxpayer’s return of income under this Part for the year was re- 
quired to be filed under section 150 or would have been required to 
be so filed if tax under this Part were payable by the taxpayer for 
the year, 


exceeds 
(11) the amount repaid. 


Related Provisions: 12(1)(c) — Interest is taxable; 129(2.1)—Interest | 9 ns 
on dividend refund; 131(3.1), 132(2.1) — Interest on capital gains refund; (c) the day on which the taxpayer’s return of income under this Part 
133(7.01) — Interest on allowable refund; 161.1 — Offset of refund inter- for the year was filed under section 150, unless the return was filed 
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on or before the day on or before which it was required to be filed, 
or would have been required to be filed if tax under this Part were 
payable by the taxpayer for the year, 


That portion of subsec. 164(3) preceding para. (a) amended to add refer- 
ence to s. 122.61, by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 18(2), 
applicable to overpayments arising after 1992. 


Regulations: 4301(b) (prescribed rate of interest). 


I.T. Application Rules: 62(2) (subsec. 164(3) applies to interest payable 
in respect of any period after December 23, 1971). 


(3.1) Idem — Where at a particular time interest has 
been paid to, or applied to a liability of, a taxpayer under 
subsection (3) or (3.2) in respect of an overpayment and it 
is determined at a subsequent time that the actual over- 
payment was less than the overpayment in respect of 
which interest was paid or applied, 


(a) the amount by which the interest that has been paid 
or applied exceeds the interest, if any, computed in re- 
spect of the amount that is determined at the subse- 
quent time to be the actual overpayment shall be 
deemed to be an amount (in this subsection referred to 
as “the amount payable”) that became payable under 
this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General in- 
terest at the prescribed rate on the amount payable 
computed from that particular time to the day of pay- 
ment; and 


(c) the Minister may at any time assess the taxpayer in 
respect of the amount payable and, where the Minister 
makes such an assessment, the provisions of this Divi- 
sion are applicable, with such modifications as the cir- 
cumstances require, in respect of the assessment as 
though it had been made under section 152. 


Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 
161.1 — Offset of refund interest against arrears interest; 221.1 — Appli- 
cation of interest where legislation retroactive; 248(11)— Interest com- 
pounded daily. 


History: That portion of subsec. 164(3.1) preceding para. (a) amended by 
1994, c. 7, Sch. If (1991, c. 49), subsec. 136(3), to substitute “under sub- 
section (3) or (3.2)” for “pursuant to subsection (3), applicable to refunds 
for 1985 et seq. 


Regulations: 4301(a) (prescribed rate of interest). 


(3.2) Interest where amounts cancelled — Notwith- 
standing subsection (3), if an overpayment of a taxpayer 
for a taxation year is determined because of an assess- 
ment made under subsection 152(4.2) or 220(3.1) or (3.4) 
and an amount in respect of the overpayment is refunded 
to, or applied to another liability of, the taxpayer under 
subsection (1.5) or (2), the Minister shall pay or apply in- 
terest on the overpayment at the prescribed rate for the 
period beginning on the day that is 30 days after the day 
on which the Minister received a request in a manner sat- 
isfactory to the Minister to apply those subsections and 
ending on the day on which the amount is refunded or 
applied. 

Related Provisions: 161.1 — Offset of refund interest against arrears 
interest; 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 

History: Subsec. 164(3.2) amended by 2003, c. 15, subsec. 118(2), appli- 
cable in respect of requests received by the Minister of National Revenue 
after June 2003. Subsec. (3.2) formerly read: 


(3.2) ldem — Notwithstanding subsection (3), where the amount of 
an overpayment of a taxpayer for a taxation year is determined be- 
cause of an assessment made under subsection 152(4.2) or 220(3.1) 
or (3.4) and an amount in respect thereof is refunded to, or applied 
to another liability of, the taxpayer under subsection (1.5) or (2), the 
Minister shall pay or apply interest thereon at the prescribed rate for 


S. 164(4.1)(b) 


the period beginning on the day the Minister received the applica- 
tion therefor, in a form satisfactory to the Minister, and ending on 
the day the amount is refunded or applied, unless the amount of the 
interest so calculated is less than $1, in which case no interest shall 
be paid or applied under this subsection. 


Subsec. 164(3.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
97(5), applicable to 1985 et seg. Subsec. (3.2) formerly read: 


(3.2) Notwithstanding subsection (3), where the amount of an over- 
payment of a taxpayer for a taxation year is determined because of 
subsection 152(4.2) or 220(3.4) and an amount in respect thereof is 
refunded to, or applied to another liability of, the taxpayer under 
subsection (1.5) or (2), the Minister shall pay or apply interest 
thereon at the prescribed rate for the period beginning on the day 
that the Minister received, in a form satisfactory to the Minister, the 
relevant application and ending on the day the amount is refunded 
or applied, unless the amount of the interest so calculated is less 
than $1, in which case no interest shall be paid or applied under this 
subsection. 


Subsec. 164(3.2) added by 1994, c..7, Sch, IL (1991, c. 49), subsec. 136(4), 
applicable to refunds for 1985 et seq. 


Regulations: 4301(b) (prescribed rate of interest). 


(4) Interest on interest repaid — Where at any partic- 
ular time interest has been paid to, or applied to a liability 
of, a taxpayer pursuant to subsection (3) in respect of the 
repayment of an amount in controversy made to, or ap- 
plied to a liability of, the taxpayer and it is determined at 
a subsequent time that the repayment or a part thereof is 
payable by the taxpayer under this Part, the following 
rules apply: 


(a) the interest so paid or applied on that part of the 
repayment that is determined at the subsequent time to 
be payable by the taxpayer under this Part shall be 
deemed to be an amount (in this subsection referred to 
as the “interest excess”) that became payable under 
this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General in- 
terest at the prescribed rate on the interest excess com- 
puted from the particular time to the day of payment; 
and 


(c) the Minister may at any time assess the taxpayer in 
respect of the interest excess and, where the Minister 
makes such an assessment, the provisions of this Divi- 
sion and Division J are applicable, with such modifi- 
cations as the circumstances require, in respect of the 
assessment as though it had been made under section 
152i 


Related Provisions: 12(1)(c) — Interest is taxable; 20(1)(11) — Deduc- 
tion for interest repaid; 161.1 — Offset of refund interest against arrears 
interest; 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 


Selected Cases [subsec. 164(4)]: MNR vy. Gunnar Mining Ltd., 
[1970] C.T.C. 152 (Exch.) (Taxpayer not entitled to interest on overpay- 
ment; Tax Appeal Board lacks jurisdiction to substitute judgment previ- 
ously delivered). 


Regulations: 4301(a) (prescribed rate of interest). 


1.T. Application Rules: 62(2) (subsec. 164(4) applies to interest payable 
in respect of any period after December 23, 1971). 


(4.1) Duty of Minister — Where the Tax Court of Can- 
ada, the Federal Court of Appeal or the Supreme Court of 
Canada has, on the disposition of an appeal in respect of 
taxes, interest or a penalty payable under this Act by a 
taxpayer resident in Canada, 


(a) referred an assessment back to the Minister for re- 
consideration and reassessment, or 


(b) varied or vacated an assessment, 


1421 


S. 164(4.1) 


the Minister shall with all due dispatch, whether or not an 
appeal from the decision of the Court has been or may be 
instituted, 


(c) where the assessment has been referred back to the 
Minister, reconsider the assessment and make a reas- 
sessment in accordance with the decision of the Court, 
unless otherwise directed in writing by the taxpayer, 
and 


(d) refund any overpayment resulting from the varia- 
tion, vacation or reassessment, 


and the Minister may repay any tax, interest or penalties 
or surrender any security accepted therefor by the Min- 
ister to that taxpayer or any other taxpayer who has filed 
another objection or instituted another appeal if, having 
regard to the reasons given on the disposition of the ap- 
peal, the Minister is satisfied that it would be just and eq- 
uitable to do so, but for greater certainty, the Minister 
may, in accordance with the provisions of this Act, the 
Tax Court of Canada Act, the Federal Courts Act or the 
Supreme Court Act as they relate to appeals from deci- 
sions of the Tax Court of Canada or the Federal Court of 
Appeal, appeal from the decision of the Court notwith- 
standing any variation or vacation of any assessment by 
the Coutt or any reassessment made by the Minister under 
paragraph (c). 

Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to 
determination under 152(1.4); 169(2)(a) — Limitation of right to appeal. 


History: The closing words of subsec. 164(4.1) amended by 2002, c. 8, 
para. 182(1)(t) to substitute “Federal Courts Act’ for “Federal Court Act’, 
and by para..184(c) to substitute “Federal Court of Appeal” for. “Federal 
Court’, in force July 2, 2003. 


Selected Cases [subsec. 164(4.1)]: Indalex Ltd. v. R., [1986] 2 
C.T.C.. 482 (FCA) (Appeal from certain assessments. partially successful 
and litigation continued; Minister issues reassessments in accordance with 
Trial Division judgment; such reassessments do not cancel original 
assessments), 


(5) Effect of carryback of loss, etc. — For the pur- 
pose of subsection (3), the portion of any overpayment of 
the tax payable by a taxpayer for a taxation year that 
arose as a-consequence of 


(a) the deduction of an amount, in respect of a repay- 
ment under subsection 68.4(7) of the Excise Tax Act 
made in a subsequent taxation year, in computing the 
amount determined under subparagraph 12(1)(x.1)(ii), 


(a.l) any amount deducted under section 119 in re- 
spect of the disposition of a taxable Canadian property 
in a subsequent taxation year, 


(b) the deduction of an amount under section 41 in re- 
spect of the taxpayer’s listed-personal-property loss 
for a subsequent taxation year, 


(c) the exclusion of an amount from the taxpayer’s in- 
come for the year by virtue of section 49 in respect of 
the exercise of an option in a subsequent taxation year, 


(d) the deduction of an amount under section 118.1 in 
respect of a gift made in a subsequent taxation year or 
under section | 11 in respect of a loss for a subsequent 
taxation year, 


(e) the deduction of an amount under subsection 
126(2) in respect of an unused foreign tax credit 
(within the meaning assigned by subsection 126(7)), 
or under subsection 126(2.21) or (2.22) in respect of 
foreign taxes paid, for a subsequent taxation year, 


(f) the deduction of an amount under subsection 
127(5) in respect of property acquired or an expendi- 
ture made in a subsequent taxation year, 
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(g) the deduction of an amount under section 125.2 in 
respect of an unused Part VI tax credit (within the 
meaning assigned by subsection 125.2(3)) for a subse- 
quent taxation year, 


(h) the deduction of an amount under section 125.3 in 
respect of an unused Part I.3 tax credit (within the 
meaning assigned by subsection 125.3(3)) for a subse- 
quent taxation year, 


(h.01) the deduction of an amount under subsection 
147.2(4) in computing the taxpayer’s income for the 
year because of the application of subsection 147.2(6) 
as a result of the taxpayer’s death in the following tax- 
ation year, 


(h.02) the deduction under any of subsections 128.1(6) 
to (8) of an amount from the taxpayer’s proceeds of 
disposition of a property, because of an election made 
in a return of income for a subsequent taxation year, 


(h.1) the deduction of an amount in computing the tax- 
payer’s income for the year by virtue of an election for 
a subsequent taxation year under paragraph (6)(c) or 
(d) by the taxpayer’s legal representative, 


(h.2) the deduction of an amount under subsection 
181.1(4) in respect of an unused surtax credit (within 
the meaning assigned by subsection 181.1(6)) of the 
taxpayer for a subsequent taxation year, or 


(h.3) the deduction of an amount under subsection 
190.1(3) in respect. of an unused Part I tax credit 
(within the meaning assigned by subsection 190.1(5)) 
of the taxpayer for a subsequent taxation year, 


is deemed to have arisen on the day that is 30 days after 
the latest of 


(i) the first day immediately following that subsequent 
taxation year, 


(j) the day on which the taxpayer’s or the taxpayer’s 
legal representative’s return of income for that subse- 
quent taxation year was filed, 


(k) where an amended return of the taxpayer’s income 
for the year or a prescribed form amending the tax- 
payer’s return of income for the year was filed under 
paragraph (6)(e) or subsection 49(4) or 152(6), the day 
on which the amended return or prescribed form was 
filed, and 


(1) where, as a consequence of a request in writing, the 
Minister reassessed the taxpayer’s tax for the year to 
take into account the deduction or exclusion, the day 
on which the request was made. 


Related Provisions: 161(7) — Effect of loss carryback. 


History: The portion of subsec. 164(5) between paras. (h.3) and (i) 
amended by 2003, c. 15, subsec. 118(3), applicable to taxation years that 
end after June 2003. The portion formerly read: 


shall be deemed to have arisen on the day that is the latest of 


Paras. 164(5)(a.1), (h.02) added by 2001, c. 17; subsecs. 156(2), (4), appli- 
cable to taxation years that end after October 1, 1996. 


Para. 164(5)(e) amended by the said c. 17, subsec. 156(3), applicable to 
taxation years that end after October 1, 1996. The para. formerly read: 


(e) the deduction of an amount under subsection 126(2) in respect of 
an unused foreign tax credit (within the meaning assigned by sub- 
section 126(7)) for a subsequent taxation year, 
Para. 164(5)(h.01) added by 1998, c. 19, subsec. 190(6), applicable. to tax- 
payers who die after 1992. 
Para. 164(5)(a) amended by 1997, c. 26, subsec. 86(1), applicable to 1997 
et seq. Para. (a) formerly read: 
(a) the deduction of an amount under subclause 12(1)(x.1)Gi)(A)(CD) 


in respect of a fuel tax rebate repayment made in a subsequent taxa- 
tion year, 
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Paras. 164(5)(h.2) and (h.3) added by 1994, c. 7, Sch. VHT (1993, c.,24), 
subsec. 97(6), (h.2) applicable to 1992 et seg., and (h.3) applicable to 1991 
et seq. 


Para. 164(5)(a) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 9(1), 
applicable to 1992 et seq. , 


(5.1) Interest — disputed amounts — Where a por- 
tion of a repayment made under subsection (1.1) or (4.1), 
or an amount applied under subsection (2) in respect of a 
repayment, can reasonably be regarded as being in respect 
of a claim made by the taxpayer in an objection to or ap- 
peal from an assessment of tax for a taxation year for a 
deduction or exclusion described in subsection (5) in re- 
spect of a subsequent taxation year, interest shall not be 
paid or applied on the portion for any part of a period that 
is before the latest of the dates described in paragraphs 
(5)() to (1). 


History: Subsec. 164(5.1) amended by 2001, c. 17, subsec. 156(5), appli- 
cable to taxation years that end after October 1, 1996. The subsec. for- 
merly read: 


(5.1) Idem — Where a repayment made under subsection (1.1) or 
(4.1) or an amount applied under subsection (2) in respect of a re- 
payment, or a part thereof, may reasonably be regarded as being in 
respect of a claim made by a taxpayer in an objection to or appeal 
from an assessment of tax for a taxation year for 


(a) the deduction of an amount, in respect of a repayment under 
subsection 68.4(7) of the Excise Tax Act made in a subsequent 
taxation year, in computing the amount determined under sub- 
paragraph 12(1)(x.1)@i), 


(b) the deduction of an amount under section 41 in respect of 
the taxpayer’s listed-personal-property loss for a subsequent 
taxation year, 


(c) the exclusion of an amount from the taxpayer’s income for 
the year by virtue of section 49 in respect of the exercise of an 
option in a subsequent taxation year, 


(d) the deduction of an amount under section 118.1 in respect of 
a gift made in a subsequent taxation year or under section 111 
in respect of a loss for a subsequent taxation year, 


-(e) the deduction of an amount under subsection 126(2) in re- 
spect of an unused foreign tax credit (within the meaning as- 
_ signed by subsection 126(7)) for a subsequent taxation year, 


(f) the deduction of an amount under subsection 127(5) in re- 
spect of property acquired or an expenditure made in a subse- 
quent taxation year, 


(g) the deduction of an amount under section 125.2,in respect of 
an unused Part VI tax credit (within the meaning assigned by 
subsection 125.2(3)) for a subsequent taxation year, 


(h) the deduction of an amount under section 125.3 in respect of 
an unused Part I.3 tax credit (within the meaning assigned by 
subsection. 125.3(3)) for a subsequent taxation, year, 


(h.01) the deduction of an amount under subsection 147.2(4) in 
computing the taxpayer’s income for the year because of the 
application of subsection 147.2(6) as a result of the taxpayer’s 
death in the following taxation year, 


(h.1). the deduction of an amount in computing the taxpayer’s 
income for the year by virtue of an election for a subsequent 
taxation year under paragraph (6)(c) or (d) by the taxpayer’s 
legal representative, 


(h.2) the deduction of an amount under subsection 181.1(4) in 
respect of an unused surtax credit (within the meaning assigned 
by subsection 181.1(6)) of the taxpayer for a subsequent taxa- 
tion year, or 


(h.3) the deduction of an amount under subsection 190.1(3) in 
respect of an unused Part I tax credit (within the meaning as- 
signed by subsection 190.1(5)) of the taxpayer for a subsequent 
taxation year, 


interest shall not be paid or applied thereon for any part of a period 
that is before the latest of 
(i) the first day immediately following that subsequent taxation 
year, 


S. 164(6)(e) 


(j) the day on which the taxpayer’s or the taxpayer’s legal rep- 
resentative’s return of income for that subsequent taxation: year 
was filed, 


(k) where an amended return of the taxpayer’s income for the 
year or a prescribed form amending the taxpayer’s return of in- 
come for the year was filed under paragraph (6)(e) or subsec- 
tion 49(4) or 152(6), the day on which the amended return or 
prescribed form was filed, and 

(1) where, as a consequence of a request in writing, the Minister 
reassessed the taxpayer’s tax for the year to take into account 
the deduction or exclusion, the day on which the request was 
made. 


Para. 164(5.1)(h.01) added by 1998, c. 19, subsec. 190(7), applicable to 
taxpayers who die after 1992. 


Para. 164(5.1)(a) amended by 1997, c. 26, subsec. 86(2), applicable to 
1997 et seq. Para. (a) formerly read: 


(a) the deduction of an amount under subclause 12(1)(x.1)(Gi)(A)CD) 
in respect of a fuel tax rebate repayment made in a subsequent taxa- 
tion year, 


Paras. 164(5.1)(h.2) and (h.3) added by 1994, c. 7, Sch. VILE (1993, c. 24), 
subsec. 97(7), (h.2) applicable to 1992 et seqg., and (h.3) applicable to 1991 
et seq. 


Para. 164(5.1)(a) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 9(2), 
applicable to 1992 et seq. 


(6) Where disposition of property by legal 
representative of deceased taxpayer — Where in 
the course of administering the estate of a deceased tax- 
payer, the taxpayer’s legal representative has, within the 
first taxation year of the estate, 


(a) disposed of capital property of the estate so that the 
total of all amounts each of which is a capital loss 
from the disposition of a property exceeds the total of 
all amounts each of which is a capital gain from the 
disposition of a property, or 


(b) disposed of all of the depreciable property of a pre- 
scribed class of the estate so that the undepreciated 
capital cost to the estate of property of that class at the 
end of the first taxation year of the estate is, by virtue 
of subsection 20(16) or any regulation made under 
paragraph 20(1)(a), deductible in. computing the in- 
come of the estate for that year, 


notwithstanding any other provision of this Act, the fol- 
lowing rules apply: 


(c) such parts of one or more capital losses of the es- 
tate from the disposition of properties in the year (the 
total of which is not to exceed the excess referred to in 
paragraph (a)) as the legal representative so elects, in 
prescribed manner and within a prescribed time, are 
deemed (except for the purpose of subsection 112(3) 
and this paragraph) to be capital losses of the deceased 
taxpayer from the disposition of the properties by the 
taxpayer in the taxpayer’s last taxation year and not to 
be capital losses of the estate from the disposition of 
those properties, 


(d) such part of the amount of any deduction described 
in paragraph (b) (not exceeding the amount that, but 
for this subsection, would be the total of the non-capi- 
tal loss and the farm loss of the estate for its first taxa- 
tion year) as the legal representative so elects, in pre- 
scribed manner and within a prescribed time, shall be 
deductible in computing the income of the taxpayer 
for the taxpayer’s taxation year in which the taxpayer 
died and shall not be an amount deductible in comput- 
ing any loss of the estate for its first taxation year, 


(e) the legal representative shall, at or before the time 
prescribed for filing the election referred to in 
paragraphs (c) and (d), file an amended return of in- 


S. 164(6)(e) 


come for the deceased taxpayer for the taxpayer’s tax- 
ation year in which the taxpayer died to give effect to 
the rules in those paragraphs, and 


(f) in computing the taxable income of the deceased 
taxpayer for a taxation year preceding the year in 
which the taxpayer died, no amount may be deducted 
in respect of an amount referred to in paragraph (c) or 


(d). 


Related Provisions: 91(2)—FAPI reserve for blocked currency; 
152(1) — Assessment; 152(6)(h) — Reassessment to give effect to elec- 
tion; 161(7)(b)(Gii) — Effect of carryback of loss, etc.; 220(3.2), Reg. 
600(b) — Late filing of election or revocation. 


History: Para. 164(6)(c) amended by 1998, c. 19, subsec. 190(8), applica- 
ble to deaths that occur after 1993. Para. 164(6)(c) formerly read: 


(c) such part of one or more capital losses from the disposition of 
properties referred to in paragraph (a) (the total of which amounts is 
not to exceed the excess referred to in that paragraph) as the legal 
representative so elects, in prescribed manner and within a pre- 
scribed time, shall be deemed to be capital losses of the deceased 
taxpayer from the disposition of the properties by the taxpayer in 
the taxpayer’s taxation year in which the taxpayer died and not to be 
capital losses of the estate from the disposition of those properties 
for its first taxation year, 


Clause 191 of 1998, c. 19, provides: 
191. Where 


(a) the first taxation year of an estate of an individual ended 
after April 26, 1995 and before. 1997, 


(b) the estate had a capital loss from the disposition after the 
year and before 1997 of a share of the capital stock of.a corpo- 
ration that was owned by the individual or the estate on April 
26, 1995 and acquired by the estate as a consequence of the 
individual’s death, and 


(c) the individual’s legal representative so elects in writing filed 
with the Minister of National Revenue within 6 months after 
the month in which this Act is assented to, 


the following rules apply: 


(d) the disposition is deemed to have occurred in the first taxa- 
tion year of the estate, 


(e) an election under paragraph 164(6)(c) of the Act, as enacted 
by subsection 190(8), for the year is deemed to have been filed 
on time if it is filed with the Minister of National Revenue , 
within 6 months after the month in which this Act is assented 
to, and 


(f) an amended return of income under Part I of the Act for the 
individual’s last taxation year is deémed for the purpose of par- 
agraph 164(6)(e) of the Act to have been filed on time if it is 
filed with the Minister of National Revenue within 6 months 
after the month in which this Act is assented to. 


Regulations: 1000 (prescribed manner, prescribed time). 


Interpretation Bulletins: IT-140R3: Buy-sell agreements; IT-484R2: 
Business investment losses. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 


revoked elections. 


(6.1) Realization of deceased employees’ op- 
tions — Notwithstanding any other provision of this Act, 
if a right to acquire securities (as defined in subsection 
7(7)) under an agreement in respect of which a benefit 
was deemed by paragraph 7(1)(e) to have been received 
by a taxpayer (in this subsection referred to as “the right”) 
is exercised or disposed of by the taxpayer’s legal repre- 
sentative within the first taxation year of the estate of the 
taxpayer and the representative so elects in prescribed 
manner and on or before a prescribed day, 


(a) the amount, if any, by which 


(i) the amount of the benefit deemed by paragraph 
7(1)(e) to have been received by the taxpayer in re- 
spect of the right 
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exceeds the total of 


(ii) the amount, if any, by which the value of the 
right immediately before the time it was exercised 
or disposed of exceeds the amount, if any, paid by 
the taxpayer to acquire the right, and 


(111) where in computing the taxpayer’s taxable in- 
come for the taxation year in which the taxpayer 
died an amount was deducted under paragraph 
110(1)(d) in respect of the benefit deemed by para- 
graph 7(1)(e) to have been received by the taxpayer 
in that year by reason of paragraph 7(1)(e) in re- 
spect of that right, '> of the amount, if any, by 
which the amount determined under subparagraph 
(i) exceeds the amount determined under subpara- 


graph (ii), 
shall be deemed to be a loss of the taxpayer from em- 
ployment for the year in which the taxpayer died; 


(b) there shall be deducted in computing the adjusted 
cost base to the estate of the right at any time the 
amount of the loss that would be determined under 
paragraph (a) if that paragraph were read without ref- 
erence to subparagraph (a)(iii); and 


(c) the legal representative shall, at or before the time 
prescribed for filing the election under this subsection, 
file an amended return of income for the taxpayer for 
the taxation year in which the taxpayer died to give 
effect to paragraph (a). 


Related Provisions: 53(2)(t) —— Deduction from adjusted cost base of 
right to acquire shares or units. 


History: Subpara. 164(6.1)(a)(iii) amended by 2001, c. 17, subsec. 156(6) 
to replace the fraction “1/4” with “1/2”, applicable to deaths that occur 
after February 27, 2000 except that, for deaths that occurred after February 
27, 2000 and before October 18, 2000, the fraction “1/2” shall be read as 
the fraction “1/3”. 


The opening words of subsec. 164(6.1) amended by 1999, c. 22, s. 66, 
applicable to deaths that occur after February 1998. The opening words 
formerly read: 


(6.1) Exercise or disposition of employee stock option by legal 
representative of deceased employee — Where, within the first 
taxation year of the estate of a deceased taxpayer, a right to acquire 
shares under an agreement in respect of which a benefit was deemed 
by paragraph 7(1)(e) to have been received by the taxpayer (in this 
subsection referred to as “the right’) is exercised or disposed of by 
the taxpayer’s legal representative, notwithstanding any other provi- 
sion of this Act, where the taxpayer’s legal representative elects in 
prescribed manner and on or before a prescribed day, 


Subsec. 164(6.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
97(8), applicable to deaths occurring after July 13, 1990. 


(7) Definition of “overpayment” — In this section, 
“overpayment” of a taxpayer for a taxation year means 


(a) where the taxpayer is not a corporation, the total of 
all amounts paid on account of the taxpayer’s liability 
under this Part for the year minus all amounts payable 
in respect thereof; and 


(b) where the taxpayer is a corporation, the total of all 
amounts paid on account of the corporation’s liability 
under this Part or Parts I.3, VI or VI.1 for the year 
minus all amounts payable in respect thereof. 


History: Subsec. 164(7) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 97(9), applicable to 1992 et seq. Subsec. (7) formerly read: 


(7) In this section, “overpayment” of a taxpayer for a taxation year 
means the total of all amounts paid on account of the taxpayer’s 
liability under this Part for the year minus all amounts payable in 
respect thereof. 


Related Provisions [s. 164]: 144(9) — Refunds — employees profit 
sharing plans. See also Related Provisions at end of s. 163. 
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Selected Cases [s. 164]: Koenig v. R., [1997] 2 C.T.C. 3077 (TCC) 
(Instruction to apply overpayment from earlier year to later year meant 
that taxpayer had paid taxes by due date). 


Definitions [s. 164]: “allowable capital loss” — 38(b), 248(1); 
“amount”, “assessment”, “balance-due day” — 248(1); “Canada” — 255; 
“capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “clear 
days” — Interpretation Act 27(1); “corporation” — 248(1), Interpretation 
Act 35(1); “depreciable property” — 13(21), 248(1); “eligible production 
corporation” — 125.5(1); “estate” — 104(1), 248(1); “farm loss” — 


111(8); “Federal Court of Appeal” — Federal Courts Act s. 3; “filing-due 
date’ ; “Her Majesty” — Interpretation Act 35(1); “indivi- 
dual” — 248(1); “investment tax credit” — 127(9), 248(1); “legal repre- 
sentative” — 248(1); “listed personal _ property” ; “Min- 
ister” — 248(1); “net capital loss”, “non-capital loss” —111(8), 248(1); 
“non-resident” — 248(1); “prescribed” — 
248(1); “prescribed rate” —Reg. 4301; “property” — 248(1); “prov- 


ince” — Interpretation Act 35(1); “qualified corporation” — 125.4(1); 
“regulation” — 248(1); “resident in Canada” — 94(3)(a)(vi), 250; “secur- 
ity’ — Interpretation Act 35(1); “share” — 248(1); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary 
trust” — 248(1); “writing” — J/nterpretation Act 35(1). 


164.1 [Repealed] 


History: S. 164.1 repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
19(2), applicable to 1993 et seq. S. 164.1 formerly read: 


164.1 (1) Prepayment of child tax credit — Notwithstanding any 
other provision of this Act, the Minister may, after the beginning of 
a taxation year and without application therefor, pay to an indivi- 
dual for the year in respect of each eligible child (within the mean- 
ing assigned by subsection 122.2(2)) of the individual for the year, 
one or more amounts, the total of which does not exceed 7; of, 


(a) where the child was under 6 years of age at the end of the 
preceding taxation year and no amount was deducted under sec- 
tion 63 for that year in respect of any child of the individual 
under 6 years of a age at the Ene of that year, the total of the 
amounts of $559!© and $200! referred to in paragraph 
122.2(1)(a), and 


(b) in any other case, $55916, 


(c) an amount was deemed under subsection 122.2(1) to have 
been paid for the preceding taxation year by 


(i) the individual, or 


(ii) the individual’s spouse, where that spouse died after the 
end of that preceding year, 


in respect of the child, and 
(d) for that preceding year, 


(i) the total determined under subparagraph 122.2(1)(b)(i) 
in respect of the individual, or 


(ii) the individual’s income, where the individual’s spouse 
died after the end of that preceding year, 


did not exceed, 


(iii) where the amount or amounts tobe paid because of 
this subsection are in respect of 3 or more eligible children 
of the individual, $24,090, and 


(iv) in any other case, 7/ of $24,090.16 


(2) Nature of payment — Each amount paid, under subsection (1) 
to or applied under subsection (4) in respect of an individual for a 
taxation year shall be deemed to be on account of an amount 
deemed by subsection 122.2(1) to have been paid by the individual 
for the year. 


(3) Ildem — Where the total of all amounts paid under subsection 
(1) to or applied under subsection (4) in respect of an individual for 
a taxation year exceeds the amount deemed by subsection 122.2(1) 
to have been paid by the individual for the year, the excess shall be 
deemed to have been refunded to the individual on account of the 
individual’s tax under this Part for the year on the day on or before 
which the individual’s return of income under this Part for the year 
is required to be filed under section 150 or would be required to be 
so filed if tax under this Part were payable by him for the year. 


l6Indexed by s. 117.1 after 1988 — ed. 


S. 165(1) 


(4) Applying amount on debt — Where an individual is liable or 
about to become liable to make any payment under this Act, the 
Minister may, instead of paying to the individual an amount that 
might otherwise be paid in a taxation year under subsection (1), ap- 
ply the amount to the liability and notify the individual of that 
action. 


All that portion of subsec. 164.1(1) following para. (b) substituted by sub- 
sec. 19(1) of the said c. 48, applicable to the 1992 taxation year. That 
portion formerly read: 


if, for the preceding taxation year, 


(c) an amount was deemed under subsection 122.2(1) to have 
been paid by the individual in respect of the child, and 


(d) the total determined under subparagraph 122.2(1)(b)(i) in 
respect of the individual did not exceed, 


(1) where the amount or amounts to be paid by reason of 
this subsection are in respect of 3 or more eligible children 
of the individual, $24,090, and 

(ii) in any other case, 7/3 of $24,090, 16 


Para. 164.1(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 137, to 
substitute “any child of the individual under 6 years of age at the end of 
that year” for “the child”, applicable to 1989 et seq. 


Objections to Assessments 


165. (1) Objections to assessment — A taxpayer 
who objects to an assessment under this Part may serve 
on the Minister a notice of objection, in writing, setting 
out the reasons for the objection and all relevant facts, 


(a) where the assessment is in respect of the taxpayer 
for a taxation year and the taxpayer is an individual 
(other than a trust) or a testamentary trust, on or before 
the later of 


(i) the day that is one year after the taxpayer’s fil- 
ing-due date for the year, and 


(11) the day that is 90 days after the day of mailing 
of the notice of assessment; and 


(b) in any other case, on or before the day that is 90 
days after the day of mailing of the notice of 
assessment. 


Proposed Amendment — Objections by 
charities 


Federal budget, ‘Supplementary Information, ‘March 23, 
2004: [See at beginning of 149.1, under the heading “Appeals 
Regime”. Penalties imposed on charities will be appealed via 
Notice of Objection and then by appeal to the Tax Court of Can- 
ada. Revocation appeals will go through a Notice of Objection 
and then to the Federal Court of Appeal — ed.] 


Related Provisions: 164(4)— Interest on overpayments; 165(1.1), 
(1.2) — Limitations on right to object; 165(1.11) — Large corporations — 
detail required on notice of objection; 165(2) — Service of notice of ob- 
jection; 165(2.1) — Application of 165(1)(a); 165(3)— Duties of Min- 
ister on receipt of notice of objection; 166.1, 166.2 — Applications for ex- 
tension of time to object; 167(1) — Application to Tax Court of Canada 
for time extension; 173(2), 174(5)-— Time during consideration not to 
count; 225.1(2) — Collection restrictions; 244(10) — Proof that no notice 
of objection filed; nterpretation Act 26 — Deadline on Sunday or holiday 
extended to next business day. 


History: Subpara. 165(1)(a)(i) amended by 1996, c. 21, s. 45, applicable 
to 1995 et seq. Subpara. (a)(i) formerly read: 


(i) the day that is one year after the balance-due day of the taxpayer 
for the year, and 


Subsec. 165(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
138(1), applicable to objections made after December 17, 1991. Subsec. 
165(1) formerly read: 


165. (1) A taxpayer who objects to an assessment under this Part 
may, within 90 days from the day of mailing of the notice of assess- 


1425 


S. 165(1) 


ment, serve on the Minister a notice of objection in duplicate in pre- 
scribed form setting out the reasons for the objection and all rele- 
vant facts. 


Selected Cases [subsec. 165(1)]: /mperial Oil Ltd. v. R., [2003] 4 
C.T.C. 177 (FCA) (Initial assessment can be appealed); Chevron Canada 
Resources Ltd. v. R., [1999] 3 C.T.C. 140 (FCA); rev’g [1997] 2 C.T.C. 
2624 (TCC) (No objection allowed following agreement on’certain com- 
putational matters); LaForme vy. Canada, [1991] 2 C.T.C. 28 (FCTD) (Tax 
Court had no jurisdiction to hear appeal where no notice of objection to 
assessment filed; Federal Court precluded by s. 29 of Federal Court Act 
from granting relief and declarations sought); R. v. Garry Bowl Ltd., 
[1974] C.T.C. 457 (FCA) (No objection possible where nil assessment); 
Vineland Quarries & Crushed Stone Ltd. v. MNR, [1971] C.T.C. 501, 635 
(FCTD) (Appeal quashed ‘where taxpayer had not filed notice of 
objection). 


Information Circulars: 98-1R: Collections policies. 


Forms: T400A: Notice of objection. (The prescribed form does not have 
to be used, however. See 165(2)). 


(1.1) Limitation of right to object to assessments 
or determinations — Notwithstanding subsection (1), 
where at any time the Minister assesses tax, interest, pen- 
alties or other amounts payable under this Part by, or 
makes a determination in respect of, a taxpayer 


(a) under subsection 67.5(2) or 152(1.8), subparagraph 
152(4)(b)G)' or subsection 152(4:3) or (6), 161.1(7), 
164(4.1), 220(3:4)-or 245(8) or in accordance with an 
order of a court vacating, varying or restoring an as- 
sessment or referring the assessment back to the Min- 
ister for reconsideration and reassessment, 


(b) under subsection (3) where the underlying objec- 
tion relates to an assessment or a determination made 
under any of the provisions or circumstances referred 
to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring 
an assessment to be made that, but for that provision, 
would not be made because of subsections. 152(4) to 
(5), 
the taxpayer may object to the assessment or determina- 
tion within 90 days after the day of mailing of the notice 
of assessment or determination, but only to the extent that 
the reasons for the objection can reasonably be regarded 


(d) where the assessment or determination was made 
under subsection 152(1.8), as relating to any matter or 
conclusion specified in paragraph 152(1. 8)(a), (b) or 
(c), and 


(e) in any other case, as relating to any ‘matter  thtat 
gave rise to the assessment or determination 


and that was not conclusively determined by. the court, 
and this subsection shall not be read or construed as limit- 
ing the right of the taxpayer to object to an assessment or 
a determination issued or made before that time. 


Related Provisions: 169(2) — Limitation of right to appeal. 


History: Para. 165(1.1)(a) amended by 2000, c. re s. 51, applicable after 
1999. The para. formerly read: 


(a) under subsection 67.5(2) or 152(1.8), subparagraph 152(4)(b)() 
or subsection 152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in ac- 
cordance with an order of a court vacating, varying or restoring the 
assessment or referring the assessment back to the Minister for re- 
consideration and reassessment, 


The portion of subsec. 165(1.1) before para. (b) and the portion after para. 


(c) amended by 1998, c. 19, subsecs. 192(1), (2), applicable in respect of 


determinations made after June 18, 1998. Those portions formerly read: 
(1.1) Notwithstanding subsection (1), where at any time the Min- 
ister assesses tax, interest or penalties payable under this Part by, or 
makes a determination in respect of, a taxpayer 
(a) under subsection 67.5(2), subparagraph 152(4)(b)(i) or sub- 
section 152(4.3) or (6) or 164(4.1), 220(3.4) or 245(8) or in ac- 
cordance with an order of a court vacating, varying or restoring 
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the assessment or referring the assessment back to the Minister 
for reconsideration and reassessment, 


the taxpayer may object to the assessment or determination within 
90 days after the day of mailing of the notice of assessment or deter- 
mination, but only to the extent that the. reasons for the objection 
can reasonably be regarded as relating to a matter that gave rise to 
the assessment or determination and that was not conclusively de- 
termined by the court, and this subsection shall not be read or con- 
strued as limiting the right of the taxpayer to object to an assess- 
ment or a determination issued or made before that time. 


Para. 165(1.1)(a). amended by-1994, c. 7, Sch. VII (1993, c. 24), subsec. 
98(1), to\add reference to’subsection 152(4.3). 


Subsec. 165(1.1) added by 1994,.c, 7, Sch. II (1991, c. 49), subsec. 138(1), 
applicable to objections made after December 17, 1991. 


Selected Cases [subsec. 165(1.1)]: Admad v. R., 2004 CarswellNat 
392 (TCC) (No objection or appeal where issues settled in earlier appeal); 
Sherway. Centre Ltd. v. R., [2003] 1 C.T.C. 123 (FCA) (Provision does not 
allow taxpayer to achieve result that would be prohibited under 152(4.3)); 
Chevron Canada Resources Ltd. vy. R., [1999] 3 C.T.C. 140 (FCA); rev’g 
[1997] 2 C.T.C. 2624 (TCC) (No objection allowed following agreement 
on certain computational matters). 


(1.11) Objections by large corporations — Where a 
corporation that was a large corporation in a taxation year 
(within the meaning assigned by subsection 225.1(8)) ob- 
jects to an assessment under this Kast for the year, the no- 
tice of objection shall 


(a) reasonably describe each issue to be decided; 


(b) specify in respect of each issue, the relief sought, 
expressed as the amount of a change in a balance 
(within the meaning assigned by subsection 152(4.4)) 
or a balance of undeducted outlays, expenses or other 
amounts of the corporation; and 


(c) provide facts and reasons relied on by the corpora- 
tion in respect of each issue. 


Related Provisions: 165(1.12)— Late compliance with 165(1.11); 
165(1.13) — Corporation. may only. object on grounds raised; 
169(2.1)(a) — Appeal only on grounds raised in objection. 

History: Subsec. 165(1.11) added by 1995, c. 21, s. 70, applicable after 
September 26, 1994 for notices of objection filed at any time except a 
notice of objection to an assessment for a taxation year where an appeal 


under Division J of the Act of the assessment has been instituted before 
June 23, 1995. 


Subsec. 70(2) of 1995, c..21 provides that where a taxpayer submits, to a 
Chief of Appeals referred to in subsec.,165(2), in writing before March 
1995 the information required by subsec. 165(1.11) to be provided in a 
notice of objection served by the taxpayer before 1995, the taxpayer shall 
be deemed to have complied with subsec. 165(1.11) with respect to that 
notice. 


Selected Cases [subsec. 165(1.11)]: Potash Corp. of Saskatchewan 
Inc. v: R., [2004] 2.C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 (TCC) 
(Reasonable description of each issue interpreted strictly). 


(1.12) Late compliance — Notwithstanding subsection 
(1.11), where a notice of objection served by a corpora- 
tion to which that subsection applies does not include the 
information required by paragraph (1.11)(b) or (c) in re- 
spect of an issue to be decided that is described in the 
notice, the Minister may in writing request the corpora- 
tion to provide the information, and those. paragraphs 
shall be deemed to be complied with in respect of the is- 
sue if, within 60 days after the request is made, the corpo- 
ration submits the information in writing to a Chief of 
Appeals referred to in subsection (2). 


History: Subsec. 165(1.12) added by 1995, c. 21, s. 70, applicable after 
September 26, 1994 to notices of objection filed at any time except a no- 
tice of objection to an assessment for a taxation year where an appeal 
under Division J of the Act of the assessment has been instituted before 
June 23, 1995. 
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(1.13) Limitation on objections by large corpora- 
tions — Notwithstanding subsections (1) and (1.1), 
where under subsection (3) a particular assessment was 
made for a taxation year pursuant to a notice of objection 
served by a corporation that was a large corporation in the 
year (within the meaning assigned by _ subsection 
225.1(8)), except where the objection was made to an ear- 
lier assessment made under any of the provisions or cir- 
cumstances referred to in paragraph (1.1)(a), the corpora- 
tion may object to the particular assessment in respect of 
an issue 


(a) only if the corporation complied with subsection 
(1.11) in the notice with respect to that issue; and 


(b) only with respect to the relief sought in respect of 
that issue as specified by the corporation in the notice. 


Related Provisions: 165(1.14) — Application. 


History: Subsec. 165(1.13) added by 1995, c. 21, s. 70, applicable after 
September 26, 1994 to notices of objection filed at any time except a no- 
tice of objection to an assessment for a taxation year where an appeal 
under Division J of the Act of the assessment has been instituted before 
Jone 241993: 


(1.14) Application of subsec. (1.13) — Where a par- 
ticular assessment is made under subsection (3) pursuant 
to an objection made by a taxpayer to an earlier assess- 


ment, subsection (1.13) does not limit the right of the tax- | 
payer to object to the particular assessment in respect of © 


an issue that was part of the particular assessment and not 
part of the earlier assessment. 


History: Subsec. 165(1.14) added by 1995, c. 21, s..70, applicable after 
September 26, 1994 to notices of objection filed at any time except a no- 
tice of objection to an assessment for a taxation year where an appeal 
under Division J of the Act of the assessment has been instituted before 
June 23 1995. 


(1.15) Partnership — Notwithstanding subsection (1), 
where the Minister makes a determination under subsec- 
tion 152(1.4) in respect of a fiscal period of a partnership, 
an objection in respect of the determination may be made 
only. by one member of the partnership, and that member 
must be either 


(a) designated for that purpose in the information re- 
turn made under section 229 of the Income Tax Regu- 
lations for the fiscal period; or 


(b) otherwise expressly authorized by the partnership 
to so act. 


History: Subsec. 165(1.15) added by 1998, c. 19, subsec. 192(3), applica- 
ble in respect of determinations made after June 18, 1998. 


(1.2) Determination of fair market value 
[Limitation on objections] — Notwithstanding sub- 
section[s] (1) [and (1.1)], no objection may be made [by a 
taxpayer] to an assessment made under subsection 
118.1(11), 152(4.2), 169(3) or 220(3.1) [nor, for greater 
certainty, in respect of an issue for which the right of ob- 
jection has been waived in writing by the taxpayer]. 


Related Provisions: 169(2.2)— No appeal permitted where right to 
object or appeal waived. 


History: Subsec. 165(1.2) amended by 1995, c. 38, s. 4, in force July 12, 
1996. Subsec. 165(1.2) formerly read: 


(1.2) Limitation on objections — Notwithstanding subsections (1) 
and (1.1), no objection may be made by a taxpayer to an assessment 
made under subsection 152(4.2), 169(3) or 220(3.1) nor, for greater 
certainty, in respect of an issue for which the right of objection has 
been waived in writing by the taxpayer. 


The words in square brackets shown in the 1995, c. 38 version were unin- 
tentionally deleted by 1995, c. 38 and should be restored. 
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Subsec. 165(1.2) amended by 1995, c. 21, s. 70, applicable after Septem- 
ber 26, 1994 to waivers signed at any time. Subsec. (1.2) formerly read: 


(1.2) Idem — Notwithstanding subsection (1), no objection may be 
made to an assessment made under subsection 152(4.2), 169(3) of 
220(3.1). 


Subsec. 165(1.2) amended by 1994, c. 7, Sch. VIII (1993, c: 24), subsec. 
98(2), to add reference to subsections 169(3) and 220(3.1). 


Subsec. 165(1.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), 
applicable after 1990. 


(2) Service — A notice of objection under this section 
shall be served by being addressed to the Chief of Ap- 
peals in a District Office or a Taxation Centre of the Can- 
ada Customs and Revenue Agency and delivered or 
mailed to that Office or Centre. 


Related Provisions: 165(6)— Acceptance of notice of objection; 
248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 165(2) amended by replacing the words “Department of 


National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(a), proclaimed into force November 1, 1999. 


“Department of National Revenue” substituted for “Department of Na- 
tional Revenue, Taxation” in subsec. 165(2) by 1994, c. 13, subsec. 8(1), 
in force May 12, 1994. 


Subsec. 165(2) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
138(1), applicable to objections made after December 17, 1991. Subsec. 
165(2) formerly read: 


(2) A notice of objection under this section shall be served by being 
sent by registered mail addressed to the Deputy Minister of National 
Revenue for Taxation at Ottawa. 


Selected Cases [subsec. 165(2)]: Wichartz v. Canada, [1994] 2 
C.T.C. 2344 (TCC) (Informal letter of complaint held to constitute 
objection). 


Forms: T400A: Notice of objection. (The prescribed form does not have 
to be used, however). 


(2.1) Application — Notwithstanding any other provi- 
sion of this Act, paragraph (1)(a) shall apply only in re- 
spect of assessments, determinations and redeterminations 
under this Part and Part 1.2. 


History: Subsec. 165(2.1) amended by 2001, c. 17, s. 157 to delete the 
reference to Part I.1, applicable to 2001 et seg. 


Subsec. 165(2.1) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 138(1), 
applicable to objections made after December 17, 1991. 


(3) Duties of Minister — On receipt of a notice of ob- 
jection under this section, the Minister shall, with all due 
dispatch, reconsider the assessment and vacate, confirm 
or vary the assessment or reassess, and shall thereupon 
notify the taxpayer in writing of the Minister’s action. 


Related Provisions: 152(9) — Minister may raise new basis for assess- 
ment during appeal process; 165(5) — Normal reassessment limitations do 
not apply to reassessment under 165(3); 169 — Appeals; 244(5) — Proof 
of service by mail; 244(14) — Date of mailing presumed to be date of no- 
tification; 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 165(3) amended by 1994, c..7, Sch. VIII (1993, c. 24), 
subsec. 98(3). Subsec. (3) formerly read: 


(3) On receipt of a notice of objection under this section, the Min- 
ister shall, 


(a) with all due dispatch reconsider the assessment and vacate, 
confirm or vary the assessment or reassess, or 


(b) where the taxpayer indicates in the notice of objection that 
the taxpayer wishes to appeal immediately to the Tax Court of 
Canada and waives reconsideration of the assessment and the 
Minister consents, file a copy of the notice of objection with the 
Registrar of that Court, 


and the Minister shall thereupon notify the taxpayer by registered 
mail of the action taken. 


Selected Cases [subsec. 165(3)]: Maglioccetti v. Canada, [1996] 3 
C.T.C. 2660 (TCC) (Taxpayer established on balance of probability that 
Minister had not mailed notice of assessment); Bowen v. MNR, [1991] 2 
C.T.C. 266 (FCA) (Notice of confirmation of assessment received after 
deadline for filing notice of appeal and obtaining extension; application 
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for extension of time for filing dismissed); Walkem v. MNR, [1971] C.T.C. 
513 (FCTD) (Taxpayer’s appeal dismissed against assessments replaced 
by subsequent reassessments). 


1.T. Application Rules: 62(4). 


Interpretation Bulletins: IT-241: Reassessments made after the four- 
year limit (archived). 


Information Circulars: 98-1R: Collections policies. 


(3.1) [Repealed] 


History: Subsec. 165(3.1) repealed by 1998, c. 19, subsec. 192(4), appli- 
cable after August 27, 1995. Subsec. 165(3.1) formerly read: 


(3.1) Decision by Minister of Human Resources Develop- 
ment — Notwithstanding subsection (3), on receipt of a notice of 
objection to a determination that includes matters relating to 
whether, for the purposes of subdivision a.1 of Division E, 


(a) a taxpayer is an eligible individual in respect of a qualified 
dependant, 


(b) a person is a qualified dependant, or 

(c) a person is a taxpayer’s cohabiting spouse, 
the Minister of National Revenue shall refer those matters to the 
Minister of Human Resources Development who shall, with all due 


dispatch, decide the matters and notify the Minister of National 
Revenue of the decision. 


Subsec. 165(3.1) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. This will effectively be superseded 
by the repeal of this provision as per draft legislation of April 26, 1995. 


Subsec. 165(3.1) added by 1994, c. 7, Sch. VII (1992, c. 48), s. 20, 
deemed to have come into force January 1, 1993. 


(3.2) [Repealed] 


History: Subsec. 165(3.2) repealed by 1998, c. 19, subsec. 192(4), appli- 
cable after August 27, 1995. Subsec. 165(3.2) formerly read: 


(3.2) Reconsideration of determination — On receipt of the noti- 
fication of a decision of the Minister of Human Resources Develop- 
ment under subsection (3.1), the Minister of National Revenue 
shall, with all due dispatch, reconsider the determination to which 
the decision relates and vacate, confirm or vary the determination or 
redetermine in accordance with the decision, and shall thereupon 
notify the taxpayer in writing of that action. 


Subsec. 165(3.2) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. This will effectively be superseded 
by the repeal of this provision as per draft legislation of April 26, 1996. 


Subsecs. 165(3.2) added by 1994, c. 7, Sch. VII (1992, c. 48), s. 20, 
deemed to have come into force January 1, 1993. 


(4) [Repealed] 
History: Subsec. 165(4) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 98(3). Subsec. (4) formerly read: 


(4) Effect of filing of notice of objection — Where the Minister 
files a copy of a notice of objection pursuant to paragraph (3)(b), the 
Minister shall be deemed, for the purpose of section 169, to have 
confirmed the assessment to which the notice relates and the tax- 
payer who served the notice shall be deemed to have thereupon in- 
stituted an appeal in accordance with that section. 


(5) Validity of reassessment — The limitations im- 
posed under subsections 152(4) and (4.01) do not apply to 
a reassessment made under subsection (3). 


History: Subsec. 165(5) amended by 1998, c. 19, subsec. 192(5), applica- 
ble after April 27, 1989. Subsec. 165(5) formerly read: 


(5) A reassessment made by the Minister pursuant to subsection (3) 
is not invalid by reason only of not having been made within the 
period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable. 


Interpretation Bulletins: IT-241: Reassessments made after the four- 
year limit (archived). 


(6) Validity of notice of objection — The Minister 
may accept a notice of objection served under this section 
that was not served in the manner required by subsection 


(2). 
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History: Subsec. 165(6) amended by 1994, c. 7, Sch. II (1991, ¢. 49), 
subsec. 138(2), applicable to objections made after January 16, 1992. Sub- 
sec. (6) formerly read: 


(6) Waiver as to service of notice — The Minister may accept a 
notice of objection under this section notwithstanding that it was not 
served in duplicate or in the manner required by subsection (2). 


(7) Notice of objection not required — Where a tax- 
payer has served in accordance with this section a notice 
of objection to an assessment and thereafter the Minister 
reassesses the tax, interest, penalties or other amount in 
respect of which the notice of objection was served or 
makes. an additional assessment in respect thereof and 
sends to the taxpayer a notice of the reassessment or of 
the additional assessment, as the case may be, the tax- 
payer may, without serving a notice of objection to the 
reassessment or additional assessment, 


(a) appeal therefrom to the Tax Court of Canada in ac- 
cordance with section 169; or 


(b) amend any appeal to the Tax Court of Canada that 
has been instituted with respect to the assessment by 
joining thereto an appeal in respect of the reassess- 
ment or the additional assessment in such manner and 
on such terms, if any, as the Tax Court of Canada 
directs. 


Related Provisions: 
corporation. 


169(2.1)(b) — Grounds for appeal by large 


History: That portion of subsec. 165(7) preceding para. (a) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 138(3), applicable to 1986 ef seq.. 
That portion formerly read: 


(7) No notice of objection required in respect of reassessment 
or additional assessment — Where a taxpayer has served a notice 
of objection to an assessment in accordance with this section and 
thereafter the Minister reassesses the taxpayer’s tax for the taxation 
year in respect of which the notice of objection was served or makes 
an additional assessment in respect thereof, and sends to the tax- 
payer a notice of the reassessment or of the additional assessment, 
as the case may be, the taxpayer may, without serving a notice of 
objection to the reassessment or additional assessment, 


Selected Cases [subsec. 165(7)]: Lehner v. MNR, [1997] 2 C.T.C. 
309 (FCA) (Taxpayer not permitted to amend appeals disposed of by con- 
sent judgment); Stephens v. R., [1977] C.T.C. 590 (FCTD) (Appeal from 
reassessment rejected when appeal from assessment disposed of). 


Related Provisions [s. 165]: See Related Provisions at end of s. 163. 


Selected Cases [s. 165]: Nova Ban-Corp. Ltd. y. Tottrup, [1989] 2 
C.T.C. 304 (FCTD) (Canada Business Corporations Act does not provide 
basis for creditor to commence proceedings in the Federal Court in name 
of debtor in respect of assessment of tax against debtor). 


Definitions [s. 165]: “amount”, “assessment” — 248(1); “Canada Cus- 
toms and Revenue Agency” — Canada Customs and Revenue Agency Act 
s. 4(1); “filing-due date” — 150(1), 248(1); “individual”, “Minister’’, “pre- 
scribed” — 248(1); “large corporation” — 225.1(8); “Parliament” — /n- 
terpretation Act 35(1); “taxation year” — 249; “taxpayer” — 248(1); “‘tes- 
tamentary trust” — 248(1); “trust? — 104(1), 108(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


General 


166. Irregularities — An assessment shall not be va- 
cated or varied on appeal by reason only of any irregular- 
ity, informality, omission or error on the part of any per- 
son in the observation of any directory provision of this 
Act. 


Related Provisions: 152(3) — Liability for tax not affected by incor- 
rect or incomplete assessment; 152(8) — Assessment valid despite error; 
158 — Assessment payable forthwith; 165(3) — Objections — Duties of 
Minister. See also Related Provisions annotation at end of s. 163. 
Selected Cases [s. 166]: Kyte v. Canada, [1997] 2 C.T.C. 15 (FCA) 
(Provision covers error in certificate amount in subsec. 227.1(2)). 


Definitions [s. 166]: “assessment”, “person” — 248(1). 
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166.1 (1) Extension of time [to object] by Min- 
ister — Where no notice of objection to an assessment 
has been served under section 165, nor any request under 
subsection 245(6) made, within the time limited by those 
provisions for doing so, the taxpayer may apply to the 
Minister to extend the time for serving the notice of ob- 
jection or making the request. 


Related Provisions: 244(10) — Proof that no notice of objection filed. 


(2) Contents of application — An application made 
under subsection (1) shall set out the reasons why the no- 
tice of objection or the request was not served or made, as 
the case may be, within the time otherwise limited by this 
Act for doing so. 


(3) How application made — An application under 
subsection (1) shall be made by being addressed to the 
Chief of Appeals in a District Office or a Taxation Centre 
of the Canada Customs and Revenue Agency and deliv- 
ered or mailed to that Office or Centre, accompanied by a 
copy of the notice of objection or a copy of the request, as 
the case may be. | 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 166.1(3) amended by replacing the words “Department 
of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(b), proclaimed into force November 1, 1999. 


“Department of National Revenue” 
tional Revenue, Taxation” in subsec. 
applicable May 12, 1994. 


substituted for “Department of Na- 
166.1(3) by 1994, c. 13, subsec. 8(1), 


(4) Idem — The Minister may accept an application 
under this section that was not made in the manner re- 
quired by subsection (3). 


(5) Duties of Minister — On receipt of an application 
made under subsection (1), the Minister shall, with all due 
dispatch, consider the application and grant or refuse it, 
and shall thereupon notify the taxpayer in writing of the 
Minister’s decision. 


Related Provisions: 166.2(1)— Extension of time by Tax Court; 
244(14) — Date of mailing presumed to be date of notification; . 


History: Subsec. 166.1(5) amended by 1994, c..7, Sch. VII (1993, c. 24), 
s. 99, Subsec. (5) formerly read: 


(5) On receipt of an application made under subsection (1), the Min- 
ister shall, with all due dispatch, consider the application and grant 
or refuse it, and shall thereupon notify the taxpayer of the decision 
by registered mail. 


(6) Date of objection or request if application 
granted — Where an application made under subsection 
(1) is granted, the notice of objection or the request, as the 
case may be, shall be deemed to have been served or 
made on the day the decision of the Minister is mailed to 
the taxpayer. 


(7) When order to be made — No application shall be 
granted under this section unless 


(a) the application is made within one year after the 
expiration of the time otherwise limited by this Act for 
serving a notice of objection or making a request, as 
the case may be; and 


(b) the taxpayer demonstrates that 


(i) within the time otherwise limited by this Act for 
serving such a notice or making such a request, as 
the case may be, the taxpayer 


(A) was unable to act or to instruct another to 
act in the taxpayer’s name, or 


(B) had a bona fide intention to object to the 
assessment or make the request, 


S. 166.2(5)(a) 


(ii) given the reasons set out in the application and 
the circumstances of the case, it would be just and 
equitable to grant the application, and 


(iii) the application was made as soon as circum- 
stances permitted. 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


History: S. 166.1 added by 1994, c. 7, Sch. II (1991, c. 49), s. 139, appli- 
cable to applications filed after January 16, 1992. 


Selected Cases [s. 166.1]: Haight v. R., [2000] 4 C.T.C. 2546 (TCC) 
(Shall? is normally mandatory unless interpretation would be utterly in- 
consistent with context and would render provisions irrational or 
meaningless). 


Definitions [S. 166.1]: “assessment”, “Minister”, “taxpayer” — 248(1); 
“Canada Customs and Revenue Agency” — Canada Customs and Reve- 
nue Agency Act s. 4(1); “writing” — Interpretation Act 35(1). 


166.2 (1) Extension of time [to object] by Tax 
Court — A taxpayer who has made an application under 
subsection 166.1[(1)] may apply to the Tax Court of Can- 
ada to have the application granted after either 


(a) the Minister has refused the application, or 


(b) 90 days have elapsed after service of the applica- 
tion under subsection 166.1(1) and the Minister has 
not notified the taxpayer of the Minister’s decision, 


but no application under this section may be made after 
the expiration of 90 days after the day on which notifica- 
tion of the decision was mailed to the taxpayer. 


(2) How application made — An application under 
subsection (1) shall be made by filing in the Registry of 
the Tax Court of Canada, in accordance with the provi- 
sions of the Tax Court of Canada Act, three copies of the 
documents referred to in subsection 166.1(3) and three 
copies of the notification, if any, referred to in subsection 
166.1(5). 

Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 166.2(2) amended by 2000, c. 30, s. 171, in force Octo- 
ber 20, 2000 (Royal Assent). The subsec. formerly read: 


(2) How application made — An application under subsection (1) 
shall be made by filing in the Registry of the Tax Court of Canada, 
or by sending by registered mail addressed to an office of the Regis- 
try, 3 copies of the documents referred to in subsection 166.1(3) and 
3 copies of the notification, if any, referred to in subsection 
166.1(5). 


Selected Cases [Subsec. 166.2(2)]: Bordieri v. Canada, [1995] 2 
C.T.C. 15 (FCA) (Courier service does not comply with statutory 
requirement). 


(3) Copy to Commissioner — The Tax Court of Can- 
ada shall send a copy of each application made under this 
section to the office of the Commissioner of Customs and 
Revenue. 

History: Subsec. 166.2(3) amended by replacing the words “Deputy Min- 
ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(a), proclaimed into force November 1, 1999. 
“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 166.2(3) by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


(4) Powers of Court — The Tax Court of Canada may 
grant or dismiss an application made under subsection (1) 
and, in granting an application, may impose such terms as 
it deems just or order that the notice of objection be 
deemed to have been served on the date of its order. 


(5) When application to be granted — No applica- 
tion shall be granted under this section unless 


(a) the application was made under subsection 
166.1(1) within one year after the expiration of the 
time otherwise limited by this Act for serving a notice 
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of objection or making a request, as the case may be; 
and 


(b) the taxpayer demonstrates that 


(1) within the time otherwise limited by this Act for 
serving such a notice or making such a request, as 
the case may be, the taxpayer 


(A) was unable to act or to instruct another to 
act in the taxpayer’s name, or 


(B) had a bona fide intention to object to the 
assessment or make the request, 


(ii) given the reasons set out in the application and 
the circumstances of the case, it would be just and 
equitable to grant the application, and 


(iii) the application was made under subsection 
166.1(1) as soon as circumstances permitted. 


Related Provisions: 169 — Appeals. 


History: S. 166.2 added by 1994, c. 7, Sch. II (1991, c. 49), s. 139, appli- 
cable to applications filed after January 16, 1992. 


Selected Cases [s. 166.2]: Construction Dinamo Inc. v. R., [2000] 2 
C.T.C. 2865 (TCC) (Objection mailed on last day was properly received). 


Definitions [s. 166.2]: “Commissioner of Customs and Revenue” — 
Canada Customs and Revenue Agency Act s. 25; “Minister”, “tax- 
payer’ — 248(1). 


167. (1) Extension of time to appeal — Where an ap- 
peal to the Tax Court of Canada has not been instituted by 
a taxpayer under section 169 within the time limited by 
that section for doing so, the taxpayer may make an appli- 
cation to the Court for an order extending the time within 
which the appeal may be instituted and the Court may 
make an order extending the time for appealing and may 
impose such terms as it deems Just. 


Selected Cases [subsec. 167(1)]: Kershaw vy. Canada, [1992] 1 
C.T.C. 301 (FCA) (Application to extend time to file notice of objection 
granted). 


(2) Contents of application — An application made 
under subsection (1) shall set out the reasons why the ap- 
peal was not instituted within the time limited by section 
169 for doing so. 


History: Subsecs. 167(1), (2) substituted by 1994, c. 7, Sch. II (1991, c. 
49), s. 139, applicable to applications filed after January 16, 1992. Those 
subsecs. formerly read: 


167. (1) Application to Tax Court of Canada for time exten- 
sion — Where no objection to an assessment under section 165, ap- 
peal to the Tax Court of Canada under section 169 or request under 
subsection 245(6) has been made or instituted within the time lim- 
ited by that provision for doing so, an application may be made to 
the Tax Court of Canada for an order extending the time within 
which a notice of objection may be served, an appeal instituted or a 
request made, and the Court may, if in its opinion the circumstances 
of the case are such that it would be just and equitable to do so, 
make an order extending the time of objecting, appealing or making 
a request and may impose such terms as it deems just. 

(2) Idem — The application referred to in subsection (1) shall set 
out the reasons why it was not possible to serve the notice of objec- 
tion, institute the appeal to the Court or make the request under sub- 
section 245(6), as the case may be, within the time otherwise lim- 
ited by this Act for so doing. 


(3) How application made — An application made 
under subsection (1) shall be made by filing in the Regis- 
try of the Tax Court of Canada, in accordance with the 
provisions of the Tax Court of Canada Act, three copies 
of the application accompanied by three copies of the no- 
tice of appeal. 

Related Provisions: 165(2) — Service. 
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History: Subsec. 167(3) amended by 2000, c. 30,.s..172, in force October 
20, 2000 (Royal Assent). The subsec. formerly read: 


(3) How application made — An application under subsection (1) 
shall be made by filing in the Registry of the Tax Court of Canada, 
or by sending by registered mail addressed to an office of the Regis- 
try, 3 copies of the application accompanied by 3 copies of the no- 
tice of appeal. 


Subsec. 167(3) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 139, 
applicable to applications filed after January 16, 1992. Subsec. 167(3) for- 
merly read: 


(3) An application under subsection (1) shall be made by filing with 
the Registrar of the Tax Court of Canada or by sending by regis- 
tered mail addressed to the Registrar of the Tax Court of Canada at 
Ottawa three copies of the application accompanied by three copies 
of a notice of objection or notice of appeal, as the case may be. 


(4) Copy to Deputy Attorney General — The Tax 
Court of Canada shall send a copy of each application 
made under this section to the office of the Deputy Attor- 
ney General of Canada. 


History: Subsec. 167(4) added by 1994, c. 7, Sch. IT (1991, c. 49), s. 139, 
applicable to applications filed after January 16, 1992. 


(5) When order to be made — No order shall be made 
under this section unless 


(a) the application is made within one year after the 
expiration of the time limited by section 169 for ap- 
pealing; and 


(b) the taxpayer demonstrates that 


(1) within the time otherwise limited by section 169 
for appealing the taxpayer : 


(A) was unable to act or to instruct another to 
act in the taxpayer’s name, or 


(B) had a bona fide intention to appeal, 


(ii) given the reasons set out in the application and 
the circumstances of the case, it would be just and 
equitable to grant the application, 


(i11) the application was made as soon as circum- 
stances permitted, and 


(iv) there are reasonable grounds for the appeal. 
Related Provisions: 169 — Appeal. 105s 


History: Subsec. 167(5) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 
139, applicable to applications filed after January 16, 1992. Subsec. 167(5) 
formerly read: 


(5) No order shall be made under subsection (1) 


(a) unless the application to extend the time for objecting or 
appealing, or making the request, as the case may be, is made 
within one year after the expiration of the time otherwise lim- 
ited by this Act for objecting to or appealing from the assess- 
ment in respect of which the application is made or for making 
the request under subsection 245(6), as the case may be; 


(b) if the Tax Court of Canada has previously made an order 
extending the time for objecting to or appealing from the as- 
sessment or making the request, as the case may be; and 


(c) unless the Tax Court of Canada is satisfied that 


(i) but for the circumstances mentioned in subsection (1), 
an objection, appeal or request would have been made or 
instituted within the time otherwise limited by this Act for 
so doing, 


(ii) the application was brought as soon as circumstances 
permitted it to be brought, and 


(iii) there are reasonable grounds for objecting to or appeal- 
ing from the assessment or making the request. 


Selected Cases [subsec. 167(5)]: Meer v. R., [2001] 3 C.T.C. 2537 
(TCC) (Statutory periods for appeal may be relevant factor in determina- 
tion of reasonable diligence); Kershaw v. R., [1992] 1 C.T.C. 301 (FCA) 
(Application to extend time to file notice of objection granted); 
Minuteman Press of Canada Co. Ltd. v. MNR, [1988] | C.T.C. 440 (FCA) 
(Taxpayer's notice of appeal not application for extension of delays; ap- 
peal dismissed when filed after prescribed delay); R. v. Pennington, [1987] 
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1 C.T.C. 235 (FCA) (Circumstances not justifying application for exten- 
sion of time to file late notice of objection); R. v. Tohms, [1985] 2,C.T.C. 
130 (FCA) (Extension allowed due to physical condition of taxpayer); 
Maclsaac v. R., [1983] C.T.C. 213. (FCTD) (Revision of assessments can- 
not be obtained after time for filing notice of objection expired); Tic Toc 
Tours Ltd, v. MNR, [1982] C.T.C. 264 (FCA) (Extension permitted where 
accountant failed to file notice of objection in time). 


Definitions [s. 167]: “taxpayer” — 248(1). 


Revocation of Registration of Certain 
Organizations and Associations 


168. (1) Notice of intention to revoke registra- 
tion — Where a registered charity or a registered Cana- 
dian amateur athletic association 


(a) applies to the Minister in writing for revocation of 
its registration, 


(b) ceases to comply with the requirements of this Act 
for its registration as such, 


(c) fails to file an information return as and when re- 
quired under this Act or a regulation, 


(d) issues a receipt for a gift or donation. otherwise 
than in accordance with this Act and the regulations or 
that contains false’ information, 


(e) fails to comply with or contravenes any of sections 
230 to 231.5, or 


(f) in the case of a registered Canadian amateur ath- 
letic association, accepts a gift or donation the grant- 
ing of which was expressly or impliedly conditional 
on the association making a gift or donation to another 
person, club, society or association, 


the Minister may, by registered mail, give notice to the 
registered charity or registered Canadian amateur athletic 
association that. the Minister proposes to revoke its 
registration. 


Proposed Amendment — Alternatives to 
revocation 


Federal budget, Supplementary information, March 23, 

2004: [Sce at beginning of 149.1, under the heading ‘ ‘Compli- 
ance Regime”. As well as the penalties listed in Table A9.3, the 
Budget proposes to. allow. the CRA to revoke the registration of 
an organization that obtained registration on the basis of false or 
deliberately misleading information (see under. subheading “Rev- 

ocation’’). It also proposes to provide for annulment of registra- 
tion of a charity registered in error, with no revocation tax (see 
under subheading “Annulment” — ed.] 


Related Provisions: 149.1(2) — Revocation of registration of charity; 
149.1(3) — Revocation of registration of public foundation; 149.1(6.4), 
(6.5) — Application of s. 168 to registered national arts service organiza- 
tions; 168(3) — Deemed revocation when certificate issued claiming char- 
ity supports terrorism; 172(3)(a)—— Appeal from revocation; .180(1) — 
Appeals to Federal Court of Appeal; 188(1), (2)— Revocation tax; 
230(2) — Charity must keep records to allow Minister to determine if 
there are grounds for revocation of registration; 244(5) — Proof of service 
by mail; 248(1)“registered Canadian amateur athletic association”, “regis- 
tered charity” — Application for registration; 248(7)(a) — Mail deemed 
received on day mailed. 


Selected Cases [subsec. 168(1)]: Canadian Committee for the Tel 
Aviv Foundation y. R., [2002] 2 C.T.C. 93 (FCA) (Charitable status re- 
voked for failure to comply with proper standards of conduct); Maccabi 
Canada y. MNR, [1998] 4 C.T.C. 21 (FCA) (No demographic element to 
be read into definition of “registered Canadian amateur athletic 
association”); Renaissance International v. MNR, [1982] C.T.C. 393 
(FCA) (Failing to file notice of intention to revoke registration violated 
rules of natural justice). 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T280: Registered charities and registered Canadian amateur athletic as- 
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sociations; T1189: Application to register a Canadian amateur athletic as- 
sociation under the ITA; T2050: Application to register a charity under the 
ITA; T2052: Registered Canadian amateur athletic association return of 
information; T4063: Registering a charity for income tax purposes [guide]. 


Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 
11 (audit of tax preparer lands registered charities and executive director 
in hot water); 13 (charities operating abroad: lessons from the court; about 
auditing charities). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy. 


(2) Revocation of registration — Where the Minister 
gives notice under subsection (1) to a registered charity or 
to a registered Canadian amateur athletic association, 


(a) if the charity or association has applied to the Min- 
ister in writing for the revocation of its registration, 
the Minister shall, forthwith after the mailing of the 
notice, publish a copy of the notice in the Canada Ga- 
zette, and 


(b) in any other case, the Minister may, after the expi- 
ration of 30 days from the day of mailing of the notice, 
or after the expiration of such extended period from 
the day of mailing of the notice as the Federal Court of 
Appeal or a judge of that Court, on application made 
at any time before the determination of any appeal 
pursuant to subsection 172(3) from the giving of the 
notice, may fix or allow, publish a copy of the notice 
in the Canada Gazette, 


and on that publication of a copy of the notice, the regis- 
tration of the charity or association is revoked. 

Related Provisions: 149.1(4) — Revocation of registration of private 
foundation; 168(3) — Deemed revocation when certificate issued claiming 
charity supports terrorism; 172(3) — Appeal from refusal to register or 
revocation of registration; 180— Appeals to Federal Court of Appeal; 
188(1) — Revocation tax. 


Registered Charities Newsletters: 11 (audit of tax preparer lands 
registered charities in hot water). 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Charities Registration (Security Information) 
Act [revocation for supporting terrorism] — Not- 
withstanding subsections (1) and (2), if a registered char- 
ity is the subject of a certificate that is determined to be 
reasonable under subsection 7(1) of the Charities Regis- 
tration (Security Information) Act, the registration of the 
charity is revoked as of the making of that determination. 
Related Provisions: 172(3.1) — No appeal for charity that has certifi- 


cate issued; 172(4.1) — Regular appeal suspended when certificate issued; 
188(1) — Revocation tax (charity’s assets forfeited to the Crown). 


History: Subsec. 168(3) amended by 2001, c. 41, subsec. 127(2) to re- 
place “paragraph 6(1)(d)” with “subsection 7(1)”, in force June 28, 2002 
(the proclamation into force of 2001, c. 27 (Immigration and Refugee Pro- 
tection Act), s. 76). 


Subsec. 168(3) added by 2001, c. 41, s. 114, in foree December 24, 2001. 
Registered Charities Newsletters: 12 (the new anti-terrorism law). 


Definitions [s. 168]: “contravene” — Interpretation Act 35(1); “Federal 
Court of Appeal” — Federal Courts Act s. 3; “Minister”, “person’’, “regis- 
tered Canadian amateur athletic association”, “registered charity”, “‘regula- 


tion” — 248(1); “writing” — Interpretation Act 35(1). 
DIVISION J — APPEALS TO THE TAX 
COURT OF CANADA AND THE FEDERAL 
COURT OF APPEAL 


History: The heading to Div. J amended by 2002, c. 8, s. 148 to substitute 
“Federal Court of Appeal” for “Federal Court”, in force July 2, 2003. 


169. (1) Appeal — Where a taxpayer has served notice 
of objection to an assessment under section 165, the tax- 
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payer may appeal to the Tax Court of Canada to have the 
assessment vacated or varied after either 


(a) the Minister has confirmed the assessment or reas- 
sessed, or 


(b) 90 days have elapsed after service of the notice of 
objection and the Minister has not notified the tax- 
payer that the Minister has vacated or confirmed the 
assessment or reassessed, 


but no appeal under this-section may be instituted after 
the expiration of 90 days from the day notice has been 
mailed to the taxpayer under section 165 that the Minister 
has confirmed the assessment or reassessed. 


Proposed Amendment — Appeals of | 
: penalties by charities _ 

Federal budget, Supplementary Information, March 23, 
2004: [See at beginning of 149.1, under the heading “Appeals 
Regime”. Penalties imposed on charities will be appealed via 
Notice of Objection and then by appeal to the Tax Court of Can- 
ada, Revocation will go through a Notice of Objection and then 
to the Federal Court of Appeal — ed.] — 


Related Provisions: 152(9) — Minister may raise new basis for assess- 
ment during appeal; 167 — Application for time extension; 170 — Infor- 
mal procedure appeals; 173(2), 174(5) — Time during consideration not 
to count; 175 — General procedure appeals; 179.1 — Where no reasona- 
ble grounds for appeal; 225.1(3) — Collection restrictions; Interpretation 
Act 26 — Deadline on Sunday or holiday extended to next business day. 


Selected Cases [subsec. 169(1)]: Kovacevic v. R., [2002] 4 C.T.C. 
2325 (TCC) (Minister could not prove notice had been sent to taxpayer); 
Dural Products Ltd. v. MNR, [1992] 2 C.T.C. 2734 (TCC); on appeal 
(Dissolved former wholly-owned subsidiary’s right of appeal against as- 
sessment cannot be assigned to parent corporation); 460354 Ontario Inc. 
v. MNR, [1992] 2 C.T.C. 287 (FCTD) (Reassessment of dissolved corpo- 
ration was valid administrative proceeding brought within 5 years of dis- 
solution in accordance with Ontario Business Corporations Act, s. 241; 
appeal therefrom was valid as final stage of proceeding commenced by 
reassessment, and not commencement of an action). 


Information Circulars: 98-1R: Collections policies: 
Forms: T400A: Notice of objection. 


(1.1) Ecological gifts — Where at any particular time a 
taxpayer has disposed of a property, the fair market value 
of which has been confirmed or redetermined by the Min- 
ister of the Environment under subsection 118.1(10.4), 
the taxpayer may, within 90 days after the day on which 
that Minister has issued a certificate under subsection 
118.1(10.5), appeal the confirmation or redetermination 
to the Tax Court of Canada. 


Related Provisions: 171(1.1) — Powers of Tax Court on appeal. 


History: Subsec. 169(1.1) added by 2001, c. 17,'s. 158, applicable in re- 
spect of gifts made after February 27, 2000, except that, where a certifi- 
cate has been issued under subsection 118.1(10.5) before June 14, 2001, 
subsec. 169(1.1) shall be read as follows: 


(1.1) Where at any particular time a taxpayer has disposed of a pro- 
perty, the fair market value of which has been confirmed or redeter- 
mined by the Minister of the Environment under subsection 
118.1(10.4), the taxpayer may, within 90 days after the day on 
which the Income Tax Amendments Act, 2000 receives royal assent 
[i.e. before September 13, 2001], appeal the confirmation or redeter- 
mination to the Tax Court of Canada. 


(2) Limitation of right to appeal from 
assessments or determinations — Notwithstanding 
subsection (1), where at any time the Minister assesses 
tax, interest, penalties or other amounts payable under this 
Part by, or makes a determination in respect of, a taxpayer 


(a) under subsection 67.5(2) or 152(1.8), subparagraph 
152(4)(b)G@) or subsection 152(4.3) or (6), 164(4.1), 
220(3.4) or 245(8) or in accordance with an order of a 
court vacating, varying or restoring the assessment or 
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referring the assessment back to the Minister for re- 
consideration and reassessment, 


(b) under subsection 165(3) where the underlying ob- 
jection relates to an assessment or a determination 
made under any of the provisions or circumstances re- 
ferred to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring 
an assessment to be made that, but for that provision, 
would not be made because of subsections 152(4) to 
(5), 
the taxpayer may appeal to the Tax Court of Canada 
within the time limit specified in subsection (1), but only 
to the extent that the reasons for the appeal can reasona- 
bly be regarded 


(d) where the assessment or determination was made 
under subsection 152(1.8), as relating to any matter 
specified in paragraph 152(1.8)(a), (b) or (c), and 


(e) in any other case, as relating to any matter that 
gave rise to the assessment or determination 


and that was not conclusively determined by the Court, 
and this subsection shall not be read or construed as limit- 
ing the right of the taxpayer to appeal from an assessment 
or a determination issued or made before that time. 


Related Provisions: 165(1.1) — Limitation of right to object to assess- 
ments or determinations. 


History: The portion of subsec. 169(2) before para. (b) and the portion 
after para. (c) amended by 1998, c. 19, subsecs. 193(1), (2), applicable in - 
respect of determinations made after June 18, 1998. Those portions for- 
merly read: 


(2) Notwithstanding subsection (1), where at any time the Minister 
assesses tax, interest or penalties payable under this Part by, or 
makes. a determination in respect of, a taxpayer 


(a) under subsection 67.5(2), subparagraph 152(4)(b)@) or sub- 
section 152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in accor- 
dance with an order of a court vacating, varying or restoring the 
assessment or referring the assessment back to the Minister for 
reconsideration and reassessment, 


the taxpayer may appeal to the Tax Court of Canada within the time 
limit specified in subsection (1) only to the extent that the reasons 
for the appeal can reasonably be regarded as relating to a matter that 
gave rise to the assessment or determination and that was not con- 
clusively determined by the Court, and this subsection shall not be 
read or construed as limiting the right of the taxpayer to appeal from 
an assessment or a determination issued or made before that time. 


Para. 169(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
100(1), to add reference to subsection 152(4.3). 


S. 169 renumbered as subsec. 169(1), and subsec. (2) added, by 1994, c. 7, 
Sch. II (1991, c. 49), s. 140, applicable to appeals from assessments or 
determinations objected to after December 17, 1991. 


Selected Cases [Subsec. 169(2)]: Ahmad v. R., 2004 CarswellNat 392 
(TCC) (No objection or appeal where issues settled in earlier appeal); 
Imperial Oil Ltd. v. R., [2003] 4 C.T.C. 177 (FCA) (Initial assessment can 
be appealed). . 


(2.1) Limitation on appeals by large corpora- 
tions — Notwithstanding subsections (1) and (2), where 
a corporation that was a large corporation in a taxation 
year (within the meaning assigned by subsection 
225.1(8)) served a notice of objection to an assessment 
under this Part for the year, the corporation may appeal to 
the Tax Court of Canada to have the assessment vacated 
or varied only with respect to 


(a) an issue in respect of which the corporation has 
complied with subsection 165(1.11) in the notice, or 


(b) an issue described in subsection 165(1.14) where 
the corporation did not, because of subsection .165(7), 
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serve a notice of objection to the assessment that gave 
rise to the issue 


and, in the case of an issue described in paragraph (a), the 
corporation may so appeal only with respect to the relief 
sought in respect of the issue as specified by the corpora- 
tion in the notice. 


Related Provisions: 171(1) — Jurisdiction of Tax Court on appeal. 


History: Subsec. 169(2.1) added by 1995, c. 21, s. 71, applicable to ap- 
peals instituted after June 22, 1995. 


Selected Cases [subsec. 169(2.1)]: Potash Corp. of Saskatchewan 
Inc. v. R., [2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 (TCC) 
(Reasonable description of each issue interpreted strictly). 


(2.2) Waived issues — Notwithstanding subsections 
(1) and (2), for greater certainty a taxpayer may not ap- 
peal to the Tax Court of Canada to have an assessment 
under this Part vacated or varied in respect of an issue for 
which the right of objection or appeal has been waived in 
writing by the taxpayer. 

Related Provisions: 165(1.2) — No objection permitted where right to 
object waived. 


History: Subsec. 169(2.2) added by 1995, c. 21, s. 71, applicable after 
June 22, 1995 to waivers signed at any time. 


Selected Cases [subsec. 169(2.2)]: Rainville v. R., [2002] 2 C.T.C. 
2786 (TCC) (True intention of parties to a waiver must be ascertained). 


(3) Disposition of appeal on consent — Notwith- 
standing section 152, for the purpose of disposing of an 
appeal made under a provision of this Act, the Minister 
may at any time, with the consent in writing of the tax- 
payer, reassess tax, interest, penalties or other amounts 
payable under this Act by the taxpayer. 


Related Provisions: 165(1.2)— Limitation of right to object; 
169(4) — Provisions applicable; 225.1(1) — No collection restrictions fol- 
lowing assessment. 


(4) Provisions applicable — Division I applies, with 
such modifications as the circumstances require, in re- 
spect of a reassessment made under subsection (3) as 
though it had been made under section 152. 


History: Subsecs. 169(3) and (4) added by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 100(2). 


Selected Cases [s. 169]: Valdis v. R., [2001]:1.C.T.C. 2827 (TCC) 
(Court has no jurisdiction to determine what amounts may have been with- 
held at source); 495/87 Ontario Ltd. v. MNR, [1992] 1 C.T.C. 356 (FCA) 
(Sole shareholder of dissolved corporation allowed to appeal reassessment 
against company); Bowen v. MNR, [1991] 2 C.T.C. 266 (FCA) (Notice of 
confirmation of assessment received after deadline for filing notice of ap- 
peal and obtaining extension; application for extension of time for filing 
dismissed); Minuteman Press of Canada Co. Ltd. v. MNR, [1988] 1 C.T.C. 
440 (FCA) (Taxpayer’s notice of appeal not found to be extension of time; 
appeal dismissed when filed after the 90-day limit); Danielson v. MNR, 
[1986] 2 C.T.C. 341 (FCTD) (Application for certiorari not appropriate 
procedure for appeal against assessment); Hart et al. v. MNR, [1986] 2 
C.T.C. 63 (FCTD); appealed to FCA (May 30, 1986), File A-329-86 (In- 
come tax assessment cannot be challenged by motion to quash); Gibbs v. 
MNR, [1984] C.T.C. 434 (FCTD) (Assessment cannot be challenged by 
motion to quash); R. v. Parsons; R. v. Flemming Estate, [1984] C.T.C. 352 
(FCA) (Assessment can be challenged only upon appeal provisions, not by 
motion to quash); R. v. B & J Music Ltd., [1980] C.T.C. 287 (FCTD) (As- 
sessment not in issue; Tax Review Board had no jurisdiction to hear 
appeal). 


Definitions [s. 169]: “assessment”, 
ment” — Jnterpretation Act 35(1); “taxpayer” — 
terpretation Act 35(1). 


1.T. Application Rules [ss. 169-180]: 62(5). 


248(1); “‘Parlia- 
“writing” — In- 


“Minister” — 
248(1); 


170. (1) [Informal Procedure appeals — ] Notice to 
Commissioner — Where an appeal is made to the Tax 


Court of Canada under section 18 of the Zax Court of 


Canada Act, the Court shall forthwith send a copy of the 


S. 172(1), (2) 


notice of the appeal to the office of the Commissioner of 
Customs and Revenue. 
History: Subsec. 170(1) amended by replacing the words “Deputy Min- 


ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(b), proclaimed into force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 170(1) by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


(2) Notice, etc., to be forwarded to Tax Court of 
Canada — Forthwith after receiving notice under sub- 
section (1) of an appeal, the Commissioner of Customs 
and Revenue shall forward to the Tax Court of Canada 
copies of all returns, notices of assessment, notices of ob- 
jection and notification, if any, that are relevant to the 
appeal. 

History: Subsec. 170(2) amended by replacing the words “Deputy Min- 


ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(b), proclaimed into force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 170(2) by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


Related Provisions [s. 170]: 169 — Appeal. 


Definitions [s. 170]: “assessment” — 248(1); “Commissioner of Cus- 
toms and Revenue” — Canada Customs and Revenue Agency Act s. 25. 


I.T. Application Rules [s. 170]: 62(5). 


171. (1) Disposal of appeal — The Tax Court of Can- 
ada may dispose of an appeal by 


(a) dismissing it; or 

(b) allowing it and 
(1) vacating the assessment, 
(11) varying the assessment, or 


(i11) referring the assessment back to the Minister 
for reconsideration and reassessment. 
Related Provisions: 152(1.2) — Assessment — provisions applicable; 
152(9) — Minister may raise new basis for assessment during appeal pro- 


cess; 169 — Appeal; 202(3) Returns and payment of estimated tax — pro- 
visions applicable; 227(7) — Withholding taxes; 227(10) — Assessment. 


Selected Cases [subsec. 171(1)]: Ashby v. Canada, [1996] 1 C.T.C. 
2464 (TCC) (Deductions made but not remitted differ from case where 
deductions not made); Low (A.H.) v. Canada, [1993] 2 C.T.C. 2227 (TCC) 
(Court had no jurisdiction to order payment of refund); McCambridge v. 
R., [1979] C.T.C. 473 (FCA) (Appeal to Tax Review Board cannot be dis- 
posed of by administrative action; requires positive order or judgment by 
member of Tax Review Board). 


(1.1) Ecological gifts — On an appeal under subsection 
169(1.1), the Tax Court of Canada may confirm or vary 
the amount determined to be the fair market value of a 
property and the value determined by the Court is deemed 
to be the fair market value of the property determined by 
the Minister of the Environment. 


History: Subsec. 171(1.1) added by 2001, c. 17, s. 159, applicable in re- 
spect of gifts made after February 27, 2000. 


(2), (3) [Repealed under former Act] 


(4) [Repealed] 


History: Subsec. 171(4) repealed by 1994, c. 7, Sch. IX (1993, c. 27), s. 
215, applicable June 10, 1993. Subsec. (4) formerly read: 


(4) Copy of decision to Minister and appellant — On the disposi- 
tion of an appeal referred to in section 18 of the Tax Court of Can- 
ada Act, the Tax Court of Canada shall forthwith forward, by regis- 
tered mail, a copy of the decision and written reasons, if any, given 
therefor to the Minister and the appellant. 


Definitions [s. 171]: “assessment”, “Minister” — 248(1). 


172. (1), (2) [Repealed under former Act] 
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(3) Appeal from refusal to register, revocation of 
registration, etc. — Where the Minister 


(a) refuses to register an applicant for registration as a 
charitable organization, private foundation, public 
foundation or Canadian amateur athletic association, 
or gives notice under subsection 149.1(2), (3), (4) or 
(4.1) or 168(1) to any such organization, foundation or 
association that the Minister proposes to revoke its 
registration, 


(a.1) designates or refuses to designate a registered 
charity pursuant to subsection 149.1(6.3) of this Act or 
subsection 110(8.1) or (8.2) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 


(b) refuses to accept for registration for the purposes 
of this Act any retirement savings plan, 


(c) refuses to accept for registration for the purposes 
of this Act any profit sharing plan or revokes the regis- 
tration of such a plan, 


(d) refuses to issue a certificate of exemption under 
subsection 212(14), 


(e) refuses to accept for registration for the. purposes 
of this Act an education savings plan, 


(e.1) sends notice under subsection :146.1(12.1) to a 
promoter that the Minister proposes to revoke the re- 
gistration of an education savings plan, 


(f) refuses to register for the purposes of this Act any 
pension plan or gives notice under subsection 
147.1(11) to the administrator of a registered pension 
plan that the Minister proposes to revoke its 
registration, 


(f.1) refuses to accept an amendment to a registered 
pension plan, or 


(g) refuses to accept for registration for the purposes 
of this Act any retirement income fund, 


the applicant or the organization, foundation, association 
or registered charity, as the case may be, in a case de- 
scribed in paragraph (a) or (a:1), the applicant in a case 
described in paragraph (b), (d), (e) or (g), a trustee under 
the plan or an employer of employees who are benefi- 
ciaries under the plan, in a case described in paragraph 
(c), the promoter in a case described in paragraph (e.1), or 
the administrator of the plan or an employer who partici- 
pates in the plan, in a case described in paragraph (f) or 
(f:1), may appeal from the Minister’s decision, or from 
the giving of the notice by the Minister, to ‘the Federal 
Court of Appeal. 


Proposed Amendment - — _ New appeals. regime 
for charities 


Federal budget, Supplementary Information, Marals 23, 


2004: [See at beginning of 149.1, under the heading “Appeals 
Regime’. Penalties imposed on charities will be appealed via 
Notice of Objection and then by appeal to the Tax Court of Can- 
ada. Revocation will go through a Notice of Objecvon. ae then 
to the Federal Court of Appeal — ed.] 


Related Provisions: 147.1(13)— Revocation of — registration; 
149.1(6.4) — Application to registered national arts service organizations; 
168(2) — Revocation of registration of certain organizations; 172(3.1) — 
No appeal for charity that has registration revoked or refused for support- 
ing terrorism; 172(4), (5) — Deemed refusal to register; 172(4.1) — Ap- 
peal suspended when certificate issued that charity supports terrorism; 
175 — Institution of appeals; 180(1) — Deadline for filing notice of ap- 
peal; 204.81(9) — Right of appeal; 212(14) — Certificate of exemption. 


History: Para. 172(3)(e) and the closing words of subsec. 172(3) 
amended, and para. (e.1) added, by 1998, c. 19, subsecs. 46(1), (2), appli- 
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cable after 1997. Para. 172(3)(e) and the closing words of subsec. 172(3) 
formerly read: 


(e) refuses to accept for registration for the purposes of this Act any 
education savings plan or revokes the registration of any such plan, 


the applicant or the organization, foundation, association or regis- 
tered charity, as the case may be, in a case described in paragraph 
(a) or (a.1), the applicant in a case described in paragraph (b), (d), 
(e) or (g), a trustee under the plan or an employer of employees who 
are beneficiaries under the plan, in a case described in paragraph 
(c), or the administrator of the plan or an employer who participates 
in the plan, in a case described in paragraph (f) or (f.1), may appeal 
from the Minister’s decision, or from the giving of the notice by the 
Minister, to the Federal Court of Appeal. 

Para. 172(3)(a) amended by 1994, c. 7, Schs IL (1991, .c. 49); s. 141, to 

substitute “149.1(2), 3), (4) or (4.1) or 168(1)” for “168(1)”, applicable 

after 1989. 


Selected Cases leubeec 172(3)]: Interfaith Development Education 
Assn., Burlington v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted inter- 
pretation given to “advancement of education”); Vancouver Regional 
FreeNet Association v. MNR, [1996] 3 C.T.C. 102 (FCA) (Provision of 
access to information on Internet free of charge was charitable activity); 
Polish Canadian Television Production Society v. MNR, [1987] 1 C.T.C. 
319 (FCA) (Application for registration as charitable organization for as- 
sociation refused despite multicultural purposes); Scarborough 
Community Legal Services v. R., [1985] 1 C.T.C. 98 (FCA) (Refusal of 
registration as charitable organization not subject to judicial process when 
decision strictly administrative). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T285: Appeal from Muinister’s refusal to register as a charity or amateur 
athletic association. 


(3.1) Exception — Charities Registration (Security 
Information) Act — Paragraphs (3)(a) and (a.1) do not 
apply to an applicant.or a registered charity that is. the 
subject of a certificate that has been determined to be rea- 
sonable under subsection 7(1) of the Charities Registra- 
tion (Security Information) Act. 

History: Subsec. 172(3.1) amended by 2001, c. 41, subsec. 127(3) to re- 
place “paragraph 6(1)(d)” with “subsection 7(1)”, in force June 28, 2002 


(the proclamation into force of 2001, c. 27 (Immigration and peice Pro- 
tection Act), s. 76). 


Subsec. 172(3.1) added by 2001, c. 41; subsec. 115(1), in force December 
24, 2001. 


Registered Charities Newsletters: 12 (the new anti-terrorism law): 


(4) Deemed refusal to register — For the purposes of 
subsection (3), the Minister shall be deemed. to. have 
refused 


(a) to register an applicant for registration as a charita- 
ble organization, private foundation, public foundation 
or Canadian amateur athletic association, 


(a.1) to designate a registered charity pursuant to an 
application under subsection 149.1(6.3) of this Act or 
subsection 110(8.2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, 


(b) to accept for registration for the purposes of this 
Act any retirement savings plan or profit sharing plan, 


(c) to issue a certificate of exemption under subsection 
212(14), 


(d) to accept for registration for the purposes of this 
Act any education savings plan, or 
(e) [Repealed under former Act] 


(f) to accept for registration for the purposes of this 
Act any retirement income fund, 


where the Minister has not notified the applicant of the 
disposition of the application within 180 days after the fil- 
ing of the application with the Minister, and, in any such 
case, subject to subsection (3.1), an appeal from the re- 
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fusal to the Federal Court of Appeal pursuant to subsec- 
tion (3) may, notwithstanding subsection 180(1), be insti- 
tuted under section 180 at any time by filing a notice of 
appeal in the Court. 

Related Provisions: 167(4)— Application for time extension; 


172(4.1) — Appeal suspended when certificate issued that charity sup- 
ports terrorism; 180 — Appeals to Federal Court of Appeal. 


History: The closing words of subsec. 172(4) amended by 2001, c. 41, 
subsec. 115(2), in force December 24, 2001. The closing words formerly 
read: 


where the Minister has not notified the applicant of the disposition 

of the application within 180 days after the filing of the application 
with the Minister, and, in any such case, an appeal from the refusal 
to the Federal Court of Appeal pursuant to subsection (3) may, not- 
withstanding anything in subsection 180(1), be instituted under sec- 
tion 180 at any time by filing a notice of appeal in the Court. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.1) Exception — Charities Registration (Security 
Information) Act — An appeal referred to in subsection 
(3) or (4) is suspended when an applicant or a registered 
_ charity is, under subsection 5(1) of the Charities Regis- 
tration (Security Information) Act, served with a copy of a 
certificate that has been signed under that Act, whether 
the appeal was instituted before or after the certificate 
was so signed, and the appeal is 


(a) discontinued on the determination, under subsec- 
tion 7(1) of that Act, that the certificate is reasonable; 
or 


(b) reinstated as of the date the certificate is, under 
subsection 7(2) of that Act, quashed. 
History: Paras. 172(4.1)(a) and (b) amended by 2001, c. 41, subsec. 
127(4), in force June 28, 2002 (the proclamation into force of 2001, c. 27 


(Immigration and Refugee Protection Act), s. 76). The paras. formerly 
read: 


(a) discontinued on the determination that the certificate is reasona- 
ble under paragraph 6(1)(d) of that Act; or 


(b) reinstated as of the date the certificate is quashed under para- 
graph 6(1)(d) of that Act. 
Subsec. 172(4.1) added by 2001, c. 41, subsec. 115(3), in force December 
24, 2001. 


Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(5) Idem — For the purposes of subsection (3), the Min- 
ister shall be deemed to have refused 


(a) to register for the purposes of this Act any pension 
plan, or 


(b) to accept an amendment to a registered pension 
plan 


where the Minister has not notified the applicant of the 
Minister’s disposition of the application within | year af- 
ter the filing of the application with the Minister, and, in 
any such case, an appeal from the refusal to the Federal 
Court of Appeal pursuant to subsection (3) may, notwith- 
standing anything in subsection 180(1), be instituted 
under section 180 at any time by filing a notice of appeal 
in the Court. ; 
History: Subsec. 172(5) added by 1990, c. 35, subsec. 18(2), applicable 
after 1988. 


(6) Application of subsec. 149.1(1) — The defini- 
tions in subsection 149.1(1) apply to this section. 

Origin of subsec. 172(6): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsec. 149.1(1)). 

Selected Cases [s. 172]: Biron v. R., [2001] 2 C.T.C. 258 (FCA); leave 
to appeal to SCC refused (Aug. 9, 2001), File 28327 (Undischarged bank- 
rupt had no power to take action without consent of trustee); Interfaith 
Development Education Assn., Burlington v. MNR, [1997] 3 C.T.C. 271 
(FCA) (Restricted interpretation given to “advancement of education”); 
Vancouver Regional FreeNet Association v. MNR, [1996] 3 C.T.C. 102 


S. 174(2)(a) 


(FCA) (Provision of access to information on Internet free of charge was 
charitable activity); Polish Canadian Television Production Society y. 
MNR, [1987] 1 C.T.C. 319 (FCA) (Application for registration as charita- 
ble organization for association refused despite multicultural purposes); 
Scarborough Community Legal Services v. R., [1985] 1 C.T.C. 98 (FCA) 
(Refusal of registration as charitable organization not subject to judicial 
process when decision strictly administrative). 


Definitions [s. 172]: “administrator” — 147.1(1); “Canadian amateur 
athletic association” 110(8), 248(1); “charitable foundation”, “charita- 
ble organization”, “charitable purposes”, “charity” — 149.1(1); “em- 
ployee”, “employer” — 248(1); “Federal Court of Appeal” — Federal 
Courts Act s. 3; “Minister” — 248(1); “private foundation” — 149.1(1), 
248(1); “profit sharing plan” — 147(1); “promoter” — 146.1(1); “public 
foundation” — 149.1(1), 248(1); “registered Canadian amateur athletic as- 
sociation”, “registered charity” — 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “retire- 
ment income fund” — 146.3(1), 248(1); “retirement savings plan” — 
146(1), 248(1); “taxpayer” — 248(1). 


Forms [s. 172]: RC4108: Registered charities and the Income Tax Act 
[guide]. 


173. (1) References to Tax Court of Canada — 
Where the Minister and a taxpayer agree in writing that a 
question of law, fact or mixed law and fact arising under 
this Act, in respect of any assessment, proposed assess- 
ment, determination or proposed determination, should be 
determined by the Tax Court of Canada, that question 
shall be determined by that Court. 


Related Provisions: 174 — Reference of common questions to Tax 
Court; 225.1(4) — Collection by the Minister. 


(2) Time during consideration not to count — The 
time between the day on which proceedings are instituted 
in the Tax Court of Canada to have a question determined 
pursuant to subsection (1) and the day on which the ques- 
tion is finally determined shall not be counted in the com- 
putation of 


(a) the periods determined under subsection 152(4), 


(b) the time for service of a notice of objection to an 
assessment under section 165, or 


(c) the, time within which an appeal may be instituted 
under section 169, 


for the purpose of making an assessment of the tax paya- 
ble by the taxpayer who agreed in writing to the determi- 
nation of the question, for the purpose of serving a notice 
of objection thereto or for the purpose of instituting an 
appeal therefrom, as the case may be. 

Definitions [s. 173]: “assessment”, “Minister”, “taxpayer” — 248(1); 
“writing” — Interpretation Act 35(1). 


174. (1) Reference of common questions to Tax 
Court of Canada — Where the Minister is of the opin- 
ion that a question of law, fact or mixed law and fact aris- 
ing out of one and the same transaction or occurrence or 
series of transactions or occurrences is common to assess- 
ments or proposed assessments in respect of two or more 
taxpayers, the Minister may apply to the Tax Court of 
Canada for a determination of the question. 

Related Provisions: 173 — Reference to.Tax Court; 225.1(4) — Col- 
lection by the Minister; 248(10) — Series of transactions. 

Selected Cases [subsec. 174(1)]: Quemet Corp. v. R., [1979] C.T.C. 
414 (FCTD) (Joinder of taxpayer and vendor for evidence of fictitious 
purchases of goods “sold”). 


See also Selected Cases under subsec. 174(3). 
(2) Application to Court — An application under sub- 
section (1) shall set out | 


(a) the question in respect of which the Minister re- 
quests a determination, 
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(b) the names of the taxpayers that the Minister seeks 
to have bound by the determination of the question, 
and 


(c) the facts and reasons on which the Minister relies 
and on which the Minister based or intends to base as- 
sessments of tax payable by each of the taxpayers 
named in the application, 


and a copy of the application shall be served by the Min- 
ister on each of the taxpayers named in the application 
and on any other persons who, in the opinion of the Tax 
Court of Canada, are likely to be affected by the determi- 
nation of the question. 


(3) Where Tax Court of Canada may determine 
question — Where the Tax Court of Canada is satisfied 
that a determination of the question set out in an applica- 
tion under this section will affect assessments or proposed 
assessments in respect of two or more taxpayers who 
have been served with a copy of the application and who 
are named in an order of the Tax Court of Canada pursu- 
ant to this subsection, it may 


(a) if none of the taxpayers so named has appealed 
from such an assessment, proceed to determine the 
question in such manner as it considers appropriate; or 


(b) if one or more of the taxpayers so named has or 
have appealed, make such order joining a party or par- 
ties to that or those appeals as it considers appropriate 
and proceed to determine the question. 
Selected Cases [subsec. 174(3)]: R. v. Bisson, [1978] C.T.C. 332 
(FCTD) (Petition seeking joinder of parties allowed for determination of 
respective shareholdings); R. v. Dain, [1973] C.T.C. 801 (FCTD) (Applhi- 
cation for joinder of parties must be made to tribunal seized with tax- 
payer's appeal, Federal Court had no jurisdiction from decision of Tax 
Review Board). 


See also Selected Cases under subsec. 174(1). 


(4) Determination final and conclusive — Subject 
to subsection (4.1), where a question set out in an applica- 
tion under this section is determined by the Tax Court of 
Canada, the determination thereof is final and conclusive 
for the purposes of any assessments of tax payable by the 
taxpayers named by it pursuant to subsection (3). 

Selected Cases [subsec. 174(4)]: Stern v. R., [1984] C.T.C. 647 


(FCTD) (Former wife required to participate in litigation when joined. as 
defendant). 


(4.1) Appeal — Where a question set out in an applica- 
tion under this section is determined by the Tax Court of 
Canada, the Minister or any of the taxpayers who have 
been served with a copy of the application and who are 
named in an order of the Court pursuant to subsection (3) 
may, in accordance with the provisions of this Act, the 
Tax Court of Canada Act, or the Federal Courts Act, as 
they relate to appeals from decisions of the Tax Court of 
Canada, appeal from the determination. 

History: Subsec. 174(4.1) amended by 2002, c. 8, para. 182(1)(t) to sub- 


stitute “Federal Courts Act” for “Federal Court Act’, in force July 2, 
2003. 


(5) Time during consideration of question not 
counted — The time between the day on which an ap- 
plication under this section is served on a taxpayer pursu- 
ant to subsection (2) and 


(a) in the case of a taxpayer named in an order of the 
Tax Court of Canada pursuant to subsection (3), the 
day on which the determination becomes final and 
conclusive and not subject to any appeal, or 


(b) in the case of any other taxpayer, the day on which 
the taxpayer is served with notice that the taxpayer has 
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not been named in an order of the Tax Court of Can- 
ada pursuant to subsection (3), 


shall not be counted in the computation of 
(c) the periods determined under subsection 152(4), 


(d) the time for service of a notice of objection to an 
assessment under section 165, or 


(e) the time within which an appeal may be instituted 
under section 169, 


for the purpose of making an assessment of the tax, inter- 
est or penalties payable by the taxpayer, serving a notice 
of objection thereto or instituting an appeal therefrom, as 
the case may be. 


Definitions [s. 174]: “assessment”, “Minister”, “person”, “series of 
transactions”, “taxpayer” — 248(1). 


175. Institution of appeals — An appeal to the Tax 
Court of Canada under this Act, other than one referred to 
in section 18 of the Tax Court of Canada Act, shall be 
instituted in the manner set out in that Act or in any rules 
made under that Act. 


Related Provisions: !70(1) — Informal procedure appeals. 


History: S. 175 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 101. S. 
175 formerly read: 


175. (1) An appeal to the Tax Court of Canada under this Act, other 
than one referred to in section 18 of the Tax Court of Canada Act, 
shall be instituted 


(a) in the manner set out in the Tax Court of Canada Act or any 
rules made under that Act; or 


(b) by the filing by the Minister in the Registry of the Tax Court 
of Canada of a copy of a notice of objection pursuant to para- 
graph 165(3)(b). 


(2) Service of originating document — Where a copy of a notice 
of objection is filed in the Registry of the Tax Court of Canada by 
the Minister pursuant to paragraph 165(3)(b) and the Minister files 
the copy of the notice of objection, together with two additional 
copies thereof and a certificate as to the latest known address of the 
taxpayer, an officer of the Registry of the Court shall, after verify- 
ing the accuracy of the copies, forthwith on behalf of the Minister 
serve the copy of the notice of objection on the taxpayer by sending 
the additional copies thereof by registered mail addressed to the tax- 
payer at the address set out in the certificate. 


(3) Certificate — Where copies have been served on a taxpayer 
under subsection (2), a certificate signed by an officer of the Regis- 
try of the Tax Court of Canada as to the date of filing and the date 
of mailing of the copies shall be transmitted to the office of the 
Deputy Attorney General of Canada and that certificate is evidence 
of the date of filing and the date of service of the document referred 
to therein. / 
Selected Cases [s. 175]: Laird v. R., [1987] 1 C.T.C. 255 (FCTD) (Not 
in interest of justice to resolve issue by default judgment when Crown 
failed to file defence within limitation period); Tucker v. R., [1978] C.T.C. 
700 (FCTD) (Each notice of objection should be treated as originating 
separate action); Fredericton Housing Ltd. v. R., [1973] C.T.C. 400 (FCA) 
(Improperly signed statement of claim not voided when containing neces- 
sary facts); Thorson v. MNR, 72 D.T.C. 6459 (FCTD) (Application to 
strike out taxpayer’s notice of appeal dismissed when case not beyond 
doubt). 


Definitions [s. 175]: “Minister”, “taxpayer” — 248(1). 


176. (1) Notice, etc., to be forwarded to Tax Court 
of Canada — [Not in force due to court decisions — 
ed.] As soon as is reasonably practicable after receiving 
notice of an appeal to the Tax Court of Canada, other than 
one referred to in section 18 of the Tax Court of Canada 
Act, the Minister shall cause to be transmitted to the Tax 
Court of Canada and to the appellant, copies of all re- 
turns, notices of assessment, notices of objection and noti- 
fications, if any, that are relevant to the appeal. 


1436 


Part I.1 — Individual Surtax 


Selected Cases [subsec. 176(1)]: Gernhart v. R., [2000] 1 C.T.C. 
192 (FCA); rev’g [1997] 2 C.T.C. 23 (FCTD) (Requirement to file income 
tax returns with Tax Court is. unreasonable. seizure; . provision 
unconstitutional), 


(2) Documents to be transferred to Federal Court 
of Appeal — As soon as is reasonably practicable after 
receiving notice of an appeal to the Federal Court of Ap- 
peal in respect of which section 180 applies, the Minister 
shall cause to be transmitted to the registry of that Court 
copies of all documents that are relevant to the decision of 
the Minister appealed from. 


History: Subsec. 176(2) amended by 2002, c. 8, s. 149, in force July 2, 
2003. The subsec. formerly read: 


(2) Documents to be transferred to Federal Court — As soon as 
is reasonably practicable after receiving notice of an appeal to the 
Federal Court of Appeal in respect of which section 180 applies, the 
Minister shall cause to be transmitted to the Registry of the Federal 
Court copies of all documents that are relevant to the decision of the 
Minister appealed from. 


Definitions [s. 176]: “assessment” — 248(1); “Federal Court of Ap- 
peal” — Federal Courts Act s. 3; “Minister” — 248(1). 


177, 178 [Repealed under former Act] 


179. Hearings in camera — Proceedings in the Federal 
Court of Appeal under this Division may, on the applica- 
tion of the taxpayer, be held in camera if the taxpayer es- 
tablishes to the satisfaction of the Court that the circum- 
stances of the case justify in camera proceedings. 


History: S. 179 amended by 2002, c. 8, para. 184(d) to substitute ““Fed- 
eral Court of Appeal” for “Federal Court’, in force July 2, 2003. 


Selected Cases [s. 179]: Roseland Farms Ltd. v. Canada, [1996] | 
C.T.C. 176 (FCA) (Names of investors permitted to be given in camera). 


Definitions [s. 179]: “Federal Court of Appeal” — Federal Courts Act 
s. 3; “taxpayer” — 248(1). 


179.1 No reasonable grounds for appeal — Where 
the Tax Court of Canada disposes of an appeal by a tax- 
payer in respect of an amount payable under this Part or 
where such an appeal has been discontinued or dismissed 
without trial, the Court may, on the application of the 
Minister and whether or not it awards costs, order the tax- 
payer to pay to the Receiver General an amount not ex- 
ceeding 10% of any part of the amount that was in contro- 
versy in respect of which the Court determines that there 
were no reasonable grounds for the appeal, if in the opin- 
ion of the Court one of the main purposes for instituting 
or maintaining any part of the appeal was to defer the 
payment of any amount payable under this Part. 


Related Provisions: 18(1)(t) — No deduction for payments under Act. 


History: S. 179.1 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 102, 
applicable after June 10, 1993, with respect to appeals instituted after June 
1992. S. 179.1 formerly read: 


179.1 Where the Tax Court of Canada disposes of an appeal by.a 
taxpayer in respect of an amount payable under this Part or where 
such an appeal has been discontinued or dismissed without trial, the 
Court may, on the application of the Minister and whether or not it 
awards costs, order the taxpayer to pay to the Receiver General an 
amount not exceeding 10% of the amount that was in controversy if 
it determines that there were no reasonable grounds for the appeal 
and one of the main purposes for instituting or maintaining the ap- 
peal was to defer the payment of an amount payable under this Part. 


Definitions [s. 179.1]: “amount”, “Minister”, “taxpayer” — 248(1). 


180. (1) Appeals to Federal Court of Appeal — An 
appeal to the Federal Court of Appeal pursuant to subsec- 


S. 180.1 


tion 172(3) may be instituted by filing a notice of appeal 
in the Court within 30 days from 


(a) the time the decision of the Minister to refuse the 
application for registration or for a certificate of ex- 
emption, to revoke the registration, to designate or to 
refuse to designate was mailed, or otherwise commu- 
nicated in writing, by the Minister to the party institut- 
ing the appeal, 


(b) the mailing of notice to the registered charity or 
registered Canadian amateur athletic association under 
subsection 149.1(2), (3), (4) or (4.1) or 168(1), 


(c) the mailing of notice to the administrator of the 
registered pension plan under subsection 147.1(11), 


(c.1) the sending of a notice to a promoter of a regis- 
tered education savings plan under _ subsection 
146.1(12.1), or 


(d) the time the decision of the Minister to refuse the 
application for acceptance of the amendment to the 
registered pension plan was mailed, or otherwise com- 
municated in writing, by the Minister to any person, 


as the case may be, or within such further time as the 
Court of Appeal or'a judge thereof may, either before or 
after the expiration of those 30 days, fix or allow. 

Related Provisions: 172(4) — Deemed refusal to register; 212(14) — 


Certificate of exemption; 248(7)(a)—— Mail deemed received on day 
mailed. 


History: Para. 180(1)(c.1) added by 1998, c. 19, s. 47, applicable after 
1997. 

Para. 180(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 142, to 
substitute “149.1(2), (3), (4) or (4.1) or 168(1)” for “168(1)”, applicable 
after 1989. . 


Forms: T285: Appeal from Minister’s refusal to register as a charity or 
amateur athletic association. 


(2) No jurisdiction in Tax Court of Canada or 
Federal Court — Neither the Tax Court of Canada nor 
the Federal Court has jurisdiction to entertain any pro- 
ceeding in respect of a decision of the Minister from 
which an appeal may be instituted under this section. 

History: Subsec. 180(2) amended by 2002, c. 8, para. 183(1)(m) to sub- 


stitute “Federal Court” for “Federal Court—Trial Division”, in force July 2, 
2003. 


(3) Summary disposition of appeal — An appeal to 
the Federal Court of Appeal instituted under this section 
shall be heard and determined in a summary way. 


Related Provisions: 172(4) — Deemed refusal to register; 176(2) — 
Transfer of relevant documents to the Federal Court of Appeal. 


Definitions [s. 180]: ‘administrator’ — 147.1(1); “Federal Court’ — 
Federal Courts Act s. 4; “Federal Court of Appeal” — Federal Courts Act 
s. 3; “Minister” — 248(1); “profit sharing plan” — 147(1); “promoter” — 
146.1(1); “registered Canadian amateur athletic association’, “registered 
charity”, “registered pension plan” — 248(1); “writing” — /nterpretation 
Act 35(1). 


Forms [s. 180]: RC4108: Registered charities and the Income Tax Act 
[guide]. 


PART 1.1 — INDIVIDUAL SURTAX 


180.1 [Repealed] 


History [Part 1.1]: Part I.1 repealed by 2001, c. 17, s. 161, applicable to 
2001 et seq. It formerly read: 


PART 1I.1 — INDIVIDUAL SURTAX 


180.1 (1) Individual surtax — Every individual shall pay a tax 
under this Part for each taxation year equal to 5% of the amount, if 
any, by which the tax payable under Part I by the individual for the 
year exceeds $15,500. 
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(1.1) Foreign tax deduction — There may be deducted from the 
tax otherwise payable under this Part for a taxation year (computed 
without reference to subsection (1.2)) by an individual the amount, 
if any, by which 


(a) the total of all amounts that would be 


(1) deductible by the individual under section 126 for the 
year, or 


(ii) the individual’s special foreign tax credit for the year 
determined under section 127.54, 


if the references in section 126 to “the tax for the year otherwise 
payable under this Part by the taxpayer” were read as “the total 
of the tax for the year otherwise payable under this Part by the 
individual and the tax for the year that would be payable by the 
individual under Part I.1 but for subsections 180.1(1.1) and 
ghd ts 


exceeds 


(b) the total of all amounts deductible by the individual under 
section 126 for the year and the individual’s special foreign tax 
credit for the year determined under section 127.54. 


(1.2) Deduction from tax [investment tax credit] — There may be 
deducted from the tax otherwise payable under this Part for a taxa- 
tion year by an individual the amount, if any, by which the amount 
determined under paragraph 127(5)(a) in respect of the individual 
for the year exceeds the amount, if any, deducted under subsection 
127(5) for the year by the individual other than an amount deemed 
by subsection (1.3) to be so deducted. 


(1.3) Idem — For the purposes of this Act, the amount deducted 
under subsection (1.2) for a taxation year shall be deemed to be an 
amount deducted under subsection 127(5) for the year. 


(1.4) Former resident — credit for tax paid — There may be de- 
ducted from the tax otherwise payable under this Part by an indivi- 
dual for a taxation year (computed without reference to subsections 
(1.1) and (1.2)) the amount, if any, by which 


(a) the amount that would be deductible under section 119 in 
computing the individual’s tax payable under Part I for the year 
if, in applying for that purpose paragraph (a) of the definition 
“tax for the year otherwise payable under this Part” in subsec- 
tion 126(7), the reference. in that paragraph to “tax payable 
under this Part for the year” were read as a reference to, “the 
total of taxes that, but for subsections 180.1(1.1), (1.2) and 
@ adh would be payable under this Part and Part I.! for the 
year” 


exceeds 


(b) the amount deductible under section 119 in computing the 
individual’s tax payable under Part I for the year. 


(2) Meaning of tax payable under Part | — For the purposes of 
subsection (1), the tax payable under Part I by an individual for a 
taxation year is the amount, if any, by which 


(a) the amount that would be the individual’s tax payable under 
that Part for the year if that Part were read without reference to 
section 119, subsection 120(1) and sections 122.3, 126, 127, 
127.4 and 127.54 


exceeds 


(b) if the individual was throughout the year a mutual fund 
trust, the least of the amounts determined under paragraphs (a), 
(b) and (c) of the description of Avin the definition “refundable 
capital gains tax on hand” in subsection 132(4) in respect of the 
trust for the year, and 


(c) in any other case, nil. 


(3) Return — Every individual liable to pay tax under this Part for 
a taxation year shall, on or before:the day on or before which the 
individual is required by section 150 to file a return of income for 
the year under Part I, or would be so required if the individual were 
liable to pay tax under Part I for the year, 


(a) file with the Minister, without notice or demand therefor, a 
return for the year under this Part in prescribed form and con- 
taining prescribed information; and 


(b) pay the tax under this Part for the year for which the indivi- 
dual is liable. 


(4) Provisions applicable to Part — Sections 151, 152, 155, 156, 
156.1 and 158 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 
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Subsec. 180.1(1) amended by 2001, c. 17, subsec. 160(1), neniceees to the 
2000 taxation year. It formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this © 
Part for each taxation year equal to 5% of the amount, if any, by 
which the tax payable under Part I by the individual for the year 
exceeds $12,500. 


Subsec. 180.1(1.4) added, and subsec. 180.1(2) amended, by 2001, c. 17, 
subsec. 160(2), applicable after October 1, 1996. Subsec. 180.1(2) for- 
merly read: 


(2) Meaning of tax payable under Part | — For the purposes of 
subsection (1), the tax payable under Part I by an individual for a 
taxation year is the amount, if any, by which 


(a) where section 119 is applicable in computing the indivi- 
dual’s tax payable for the year, the amount that would, be the 
individual’s average tax for the year of averaging, as deter- 
mined under paragraph 119(1)(d), if the expression “deductible 
under subsection 127(5)” in that paragraph were read as “‘added 
under subsection 120(1) or deductible under sections 122.3, 
126, 127 and 127.2 to 127.4”, and 


(b) in any other case, the amount that would be the individual’s 
tax payable under that Part for the year if that Part were read 
without reference to subsection 120(1) and sections 122.3, 126, 
127, 127.2 to 127.4 and 127.54 


exceeds 


(c) where the individual was throughout the year a mutual fund 
trust, the least of the amounts determined under paragraphs (a), 
(b) and (c) of the description of A in the definition “refundable 
capital gains tax on hand” in subsection 132(4) in respect of the 
trust for the year, and 


(d) in any other case, nil. 


Subsec. 180.1(1) amended by 2000, c. 19, subsec. 52(2), applicable. to” 
2000 et seg. The subsec. formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this 
Part for each taxation year equal to the total of 


(a) 2 of the amount, if any, by which 


(1) 3% of the individual’s tax payable under Part I for the 
year 


exceeds 
(ii) the amount, if any, by which 
(A) $250 
exceeds 
(B) 6% of the amount, if any, by which 


(1) the individual’s tax payable under Part I for the 
year 


exceeds 
(ID) $8,333, and 


(b) 5% of the amount, if any, by which the tax payable under 
Part I by the individual for the year exceeds $12,500. 


Para. 180.1(1)(a) amended by the said c. 19, subsec. 52(1), aes to 
the 1999 taxation year. The para. formerly read: 


(a) the amount, if any, by which 


Para. 180.1(1)(a) amended by 1999, c. 22, s. 67, applicable to 1998 et seq. 
except that, in its application to the 1998 taxation year, the portion of sub- 
para. 180.1(1)(a)(ii) before cl. (B), as amended, shall be read as follows: 


(11) 50% of the amount, if any, by which 


(A) the lesser of $250 and the amount computed under subpara- 
graph (i) for the year 
exceeds 
Para. (a) formerly read: 


(a) 3% of the tax payable under Part I by the individual for the year, 
and 


Subsecs. 180.1(1.2), (1.3) amended by 1994, c. 8, s. 28, applicable to taxa- 
tion years beginning after 1993. Subsecs. (1.2) and (1.3) formerly read: 


(1.2) There may be deducted from the tax otherwise payable under 
this Part for a taxation year by an individual an amount not exceed- 
ing the lesser of 


(a) */4 of the amount that would be the individual’s tax other- 
wise payable under this Part for the year if the individual de- 


1438 


Part 1.2 — Tax on OAS Benefits 


ducted the amount, if any, allowed to be deducted under subsec- 
tion (1.1) for the year, and 


(b) the amount, if any, by which the amount determined under 
paragraph 127(5)(b) in respect of the individual for the year ex- 
ceeds the amount, if any, deducted by the individual under sub- 
section 127(5) for the year. 


(1.3) Amount deemed deducted under subsec. (1.2) — For the 
purposes of this Act, other than for the purpose of determining the 
amount under paragraph (1.2)(b) for the year, the amount deducted 
under subsection (1.2) for a taxation year shall be deemed to be an 
amount deducted under subsection 127(5) for the year. 


Para. 180.1(1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
103(1), to substitute “3% of the tax” for “5% of tax”, applicable to 1992 et 
seq. except that for the 1992 taxation year the reference to “3%” shall be 
read as “44%”. 


Subsec. 180.1(1.1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
103(2), applicable to 1988 et seq. Subsec. (1.1) formerly read: 


(1.1) There may be deducted from the tax otherwise payable under 
this Part for a taxation year by an individual the amount, if any, by 
which 


(a) the total of all amounts that would be 
(1) deductible by the individual under section 126 for the 
year, or 
(ii) the individual’s special foreign tax credit for the year 
determined under section 127.54, ; 


if the references in section 126 to “the tax for the year otherwise 
payable under this Part by the individual (or “taxpayer’”)” were 
read as “the total of the tax for the year otherwise payable under 
this Part by the individual (or “taxpayer”) and the tax for the 
year that would be payable by the individual (or “taxpayer’’) 
under Part I.1 but for subsection 180.1(1.1)” 


exceeds 


(b) the total of all amounts deductible by the individual (or 
“taxpayer”’) under section 126 for the year and the individual’s 
special foreign tax credit for the year determined under section 
127.54. 


Para. 180.1(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 143, to 
substitute “5%” for “3%” and “$12,500” for “$15,000”, applicable to 1991 
et seq. 


PART |.2 — TAX ON OLD AGE 
SECURITY BENEFITS 


180.2 (1) Definitions — The definitions in this subsec- 
tion apply in this Part. 


“adjusted income” of an individual for a taxation year 
means the amount that would be the individual’s income 
under Part I for the year if no amount were deductible 
under paragraph 60(w) nor included in respect of a gain 
from a disposition of property to which section 79 
applies. 


“base taxation year’’, in relation to a month, means 


(a) where the month is any of the first 6 months of a 
calendar year, the taxation year that ended on Decem- 
ber 31 of the second preceding calendar year, and 


(b) where the month is any of the last 6 months of a 
calendar year, the taxation year that ended on Decem- 
ber 31 of the preceding calendar year. 


“return of income” in respect of an individual for a taxa- 
tion year means 


(a) where the individual was resident in Canada 
throughout the year, the individual’s return of income 


40Indexed by s. 117.1 after 1988. See table after s. 117.1. 
41 tndexed by s. 117.1 —ed. 
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(other than a return of income filed under subsection 
70(2) or 104(23), paragraph 128(2)(e) or subsection 
150(4)) that is filed or required to be filed under Part | 
for the year, and 


(b) in any other case, a prescribed form containing 
prescribed information. 


Related Provisions: 60(v.1) — UI benefit repayment; 60(w) — Other 
deductions — tax under Part [.2. 


History: Subsec. 180.2(1) added by 1996, c. 21, s. 46 applicable after 
June 1996. Former subsec. (1) (now subsec. (2)) read: 
(1) Tax payable — Every individual (other than a trust) shall pay a 
tax under this Part for each taxation year that is equal to the lesser 
of 


(a) the total of all amounts each of which is the amount of any 
pension, supplement or spouse’s allowance under the Old Age 
Security Act included in computing the individual’s income 
under Part I for the year, to the extent that no deduction is al- 
lowed under paragraph 60(n) for the year or any subsequent 
taxation year in respect of that amount, and 


(b) 15% of the amount, if any, by which 
(i) the amount that would be the individual’s income under 
Part I for the year if no amount were 
(A) deductible under paragraph 60(w), or 
(B) included in respect of a gain from a disposition of 
property to which section 79 applies 
in computing that income 
exceeds 
(ii) $50,000.49 
Selected Cases [subsec. 180.2(1)]: Swantje v. Canada, [1996] | 


C.T.C.. 355 (SCC). (Section not affected by Canada—Germany Tax 
Agreement). 


(2) Tax payable — Every individual shall pay a tax 
under this Part for each taxation year equal to the amount 
determined by the formula 


A(I — B) 
where 
A is the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the 
amount of any pension, supplement or spouse’s 
or common-law partner’s allowance under the 
Old Age Security Act included in computing the 
individual’s income under Part I for the year 


exceeds 


(11) the amount of any deduction allowed under 
subparagraph 60(n)(i) in computing the indivi- 
dual’s income under Part I for the year, and 


(b) 15% of the amount, if any, by which the indivi- 
dual’s adjusted income for the year exceeds 
$50,0004!; and 


Bis the rate of tax payable by the individual under Part 
XIII on amounts described in paragraph (a) of the 
description of A. 

Related Provisions: |17.1(1)(b) — Indexing for inflation; 180,2(3) — 

Withholding of tax from OAS benefits. 

History: Subsec. 180.2(2) amended by 2000, c. 12, Sch. 2, s. 7, to replace 

“spouse’s” with “spouse’s or common-law partner’s”, applicable to 2001 ef 

seq., in force July 31, 2000. See also the transitional rules reproduced in 

the History to 248(1)“common-law partner”. 
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Subsec. 180.2(2) renumbered (from (1)) and amended by 1996, c. 21, s. 
46, applicable to 1996 et seg. Former subsec. (2) (now subsec. (5)) read: 


(2) Return — Every individual liable to pay tax under this Part for 
a taxation year shall, on or before the day on or before which the 
individual is required by section 150 to file a return of income for 
the year-under Part I, or would be so required if the individual were 
liable to pay tax under Part I for the year, 


(a) file with the Minister, without notice or demand therefor, a 
return for the year under this Part in prescribed form and con- 
taining prescribed information; and 


(b) pay the tax under this Part for the year for which the indivi- 
dual is liable. 


Forms: T!1 General income tax return, lines 235 and 422; T4155: Old age 
security return of income guide for non-residents . 


(3) Withholding — Where at any time Her Majesty 
pays an amount described in paragraph (a) of the descrip- 
tion of A in subsection (2) in respect of a month to an 
individual, there shall be deducted or withheld from that 
amount on account of the individual’s tax payable under 
this Part for the year the amount determined under sub- 
section (4) in respect of that amount. 


Related Provisions: 227 — Rules applicable to withholding. 


History: Subsec. 180.2(3) added by 1996, c. 21, s. 46, applicable to 
amounts paid after June 1996. Former subsec. (3) (now subsec. (6)) read: 


(3) Provisions applicable to Part — Sections 151, 152 and 158 to 
167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


(4) Determination of amount to be withheld — The 
amount determined in respect of a particular amount de- 
scribed in subsection (3) is 


(a) where the individual has filed a return of income 
for the base taxation year in relation to the month in 
which the particular amount is paid, the lesser of 


(1) the amount by which the particular amount ex- 
ceeds the amount of tax payable under Part XIII by 
the individual on the particular amount, and 


(11) the amount determined by the formula 


(0.0125A — $665". )\(1-B) 


where 


A is the individual’s adjusted income for the base 
taxation year, and 


Bis the rate of tax payable under Part XIII by the 
individual on the particular amount; 


(b) where the individual has not filed a return of in- 
come for the base taxation year in relation to the 
month and 


(1) the Minister has demanded under subsection 
150(2) that the individual file the return, or 
(ii) the individual was non-resident at any time in 
the base taxation year, 
the amount by which the particular amount exceeds 
the amount of tax payable under Part XIII by the indi- 
vidual on the particular amount; and 
(c) in any other case, nil. 


Related Provisions: 117.1(1)(b) — Indexing for inflation; 180.2(5) — 
Obligation to file return; 257 — Formula cannot calculate to less than 
Zero; 

History: The formula in subpara. 180.2(4)(a)(ii) amended by 2001, c. 17, 
s. 162, applicable to amounts paid after November 1999. It formerly read: 


(0.0125A — $625)(1 — B) 


4] Indexed by s. 117.1 —ed. 
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Subsec. 180.2(4) added by 1996, c. 21, s. 46, applicable to amounts paid 
after June 1996. 


(5) Return — Every individual liable to pay tax under 
this Part for a taxation year shall 


(a) file with the Minister, without notice or demand 
therefor, 


(1) where the individual is resident in Canada 
throughout the taxation year, a return for the year 
under this Part in prescribed form and containing 
prescribed information on or before the indivi- 
dual’s filing-due date for the year, and 


(ii) in any other case, a return of income for the 
year on or before the individual’s balance-due day 
for the year; and 


(b) pay the individual’s tax payable under this Part for 
the year on or before the individual’s balance-due day 
for the year. 


Related Provisions: 180.2(4)(b)(ii) — No OAS benefits paid to non- 
resident who does not file return. 


History: Subsec. 180.2(5) renumbered (from (2)) and amended by 1996, 
c. 21, s. 46, applicable to 1996 et seq. 


Forms: T4155: Old age security return of income guide for non-residents. 


(6) Provisions applicable to this Part — Subsection 
IS0@G).* Secuons”. 1 5U.1,, bi; andy 1 32.4. SUDSeeLIONS 
1531.1), (1.2) and (3), sections 155 to 156.1 and 158 to 
167 and Division J of Part I apply to this Part with any 
modifications that the circumstances require. 


History: Subsec. 180.2(6) renumbered (from (3)) and amended by 1996, 
c. 21, s. 46, applicable to 1996 et seg. 


History [s. 180.2]: Para. 180.2(1)(a) amended by 1994, c..7, Sch. VII 
(1992, c. 48), s. 21, to substitute, “Old Age Security Act” for “Old Age 
Security Act or family allowance under the Family Allowances Act’, and 
“paragraph 60(n)” for “paragraph 60(n) or (p)”, applicable to 1993 et seq. 


Subpara. 180.2(1)(b)() substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 
144, applicable to 1989 et seg. That subpara. formerly read: 


(1) the amount that would, but for paragraph 60(w), be the indivi- 
dual’s income under Part I for the year 


Selected Cases [s.. 180.2]: Cété v. R., [2002] 4.C.T.C. 2025 (TCC) 
(“Cap” on pension as limitation on maximum benefit upheld). 


Definitions [s. 180.2]: “adjusted income” — 180.2(1); “amount”, “bal- 
ance-due day” — 248(1); “base taxation year” — 180.2(1); “calendar 
year” — Interpretation Act 37(1)(a); “common-law. partner’ — 248(1); 
“filing-due date” — 150(1), 248(1); “Her Majesty” — Interpretation Act 
35(1); “individual” — 248(1); “Minister”, “non-resident” — 248(1); “resi- 
dent in Canada” — 250; “return of income” — 180.2(1); “tax payable” — 
248(2); “taxation year” — 249, 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as 
“another person”. 


PART 1.3 — TAX ON LARGE 
CORPORATIONS 


181. (1) Definitions — For the purposes of this Part, 
“financial institution”, in respect of a taxation year, 
means a corporation that at any time in the year is 

(a) a bank or credit union, 


(b) an insurance corporation that carries on business in 
Canada, 


(c) authorized under the laws of Canada or a province 
to carry on the business of offering its services as a 
trustee to the public, 
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(d) authorized under the laws of Canada or a province 
to accept deposits from the public and carries on the 
business of lending money on the security of real es- 
tate or investing in mortgages or hypothecary claims 
on real estate, 


(e) a registered securities dealer, 
(f) a mortgage investment corporation, or 
(g) a prescribed corporation; 


i Rroposed Amendment — 181(1 )"financial 
institution”(g) _ 


(g) a corporation 
(i) listed in the dohisdule: or 


(ii) all or substantially all of the assets of whieh 
are shares or indebtedness of financial institutions 
to which the corporation is related; 
Application: The February 27, 2004 draft legislation, s. 100, will 
amend para. (g) of the definition “financial institution” in subsec, 181(1) _ 
to read as above, applicable after ecember 22, 1997, but in applying - 


the para. in respect of taxation years | that end before December 20, 2002, 
it is to be read as follows: 


(g) prescribed, or listed in the schedule; 

Technical Notes (December 20, 2002): Subsection 181(1) 
sets out definitions for the purposes of the Part I.3 tax on large 
corporations. Among these is the term “financial institution,” 
which is relevant for a number of purposes. Most importantly, 
corporations that are financial institutions compute their capital — 
for the purposes of Part 1.3 differently from other corporations. 
The status of a particular corporation is also relevant to corpo- 
rations that invest in the particular corporation or hold its debt, 
since whether certain of those investments are counted in the 
investor corporation’s “investment allowance” — and thus 
whether they will reduce their own tax under Part [.3 — de- 
pends, in part, on whether the a es is a a finan- 
cial institution. . / 


In addition to listing Shpsad types of comonitons. ‘the bea? 
tion “financial institution” provides, in its paragraph (g), that 
the definition applies as well toa prescribed corporation, Cur- 
rently, such corporations are prescribed under section 8604 of 
the Regulations. Paragraph (a) of that regulation provides that a 
corporation of which all or substantially all of the assets of 
which are shares or indebtedness of a financial institution (as 
defined in subsection 181C1)) to which the corporation is re- 
lated, is itself prescribed to be a financial institution; the re- 
maining paragraphs list particular corporations by name. 


Paragraph (g) of the definition is amended to reflect a funda- 
mental change in the technique by which these corporations 
will be identified as financial institutions. Rather than listing 
corporations in a regulation, this new approach is to list them in 
a schedule to the Act. Amended paragraph (g) therefore refers 
to corporations that are either listed in the schedule, as per new 
subparagraph (g)(i), or that are described in new subparagraph 
(g)(ii), currently paragraph (a) of section 8604 of the 
Regulations. 


As a consequence to the changes to paragraph (g) of the defini- 
tion, section 8604 of the Regulations is to be repealed and a 
schedule is added at the end of the Act. Subject to a number of 
deletions due to name changes and amalgamations, the sched- 
ule lists those corporations that are currently prescribed under 
section 8604 immediately before its repeal. The schedule also 
lists a number of corporations that are not currently prescribed, 
but meet the requirements for treatment as financial institutions 
and have asked to be treated as such. 


Transitional rules for paragraph (g) of the definition ensure that 
corporations prescribed before the repeal of Regulation 8604 
retain the status that they would have had under paragraph (g) 
had it not been amended to exclude prescribed corporations. 


As described above, a number of corporations currently not 
prescribed are listed in the schedule, effective as of dates that 
precede December 20, 2002. Transitional rules ensure that, for 
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any taxation year that begins before December 20, 2002, no 
corporation that deals at arm’s length with any of these corpo- 
rations will lose an investment allowance as a result the corpo- 
ration’s change in status to a financial institution under para- 
graph (g) of the definition. 


Related Provisions: 142.2(1)‘financial institution’(a)(i), 248(1)‘re- 
stricted financial institution”’(e.1), “specified financial institution’(e.1) — 
Prescribed corporation under this definition deemed to be FI, RFI and SFI. 


History: Para. (d) of the definition ‘financial institution” in subsec. 
181(1) amended by 2001, c. 17, s. 220, to add “or hypothecary claims”, in 
force. June 14, 2001. 


Para. (e) of the definition “financial institution” in subsec. 181(1) amended 
by 1995, c. 21, s. 72, applicable to taxation years that end after June 1989. 
Para. (e) formerly read: 


(e) registered or licensed under the laws of a province to trade in 
securities, 


Para. (f) of “financial institution” in subsec. 181(1) substituted by 1994, c. 
7, Sch. Il (1991, c. 49), s. 145, applicable to taxation years ending after 
June 1989. Para. (f) formerly read: 


(f) a deposit insurance corporation (within the meaning assigned by 
subsection 137.1(5)) or a corporation deemed by_ subsection 
137.1(5.1) to be a deposit insurance corporation, or 


Regulations: 8604 [to be repealed] (prescribed corporations). 


“long-term debt” means, 


(a) in the case of a bank, its subordinated indebtedness 
(within the meaning assigned by section 2 of the Bank 
Act) evidenced by obligations issued for a term of not 
less than 5 years, 


(b) in the case of an insurance corporation, its subordi- 
nated indebtedness (within the meaning assigned by 
section 2 of the Insurance Companies Act) evidenced 
by obligations issued for a term of not less than 5 
years, and 


(c) in the case of any other corporation, its subordi- 
nated indebtedness (within the meaning that would be 
assigned by section 2 of the Bank Act if the definition 
of that expression in that section were applied with 
such modifications as the circumstances require) evi- 
denced by obligations issued for a term of not less 
than 5 years, 


but does not include, where the corporation is a pre- 
scribed federal Crown corporation for the purpose of sec- 
tion 27, any indebtedness evidenced by obligations issued 
to and held by Her Majesty in right of Canada; 

History: The definition “long-term debt” in subsec. 181(1) substituted by 
1994, c. 21, s. 81, applicable after May 31, 1992. That definition formerly 
read: 

“long-term debt” means 


(a) in the case of a bank, its indebtedness evidenced by bank 
debentures within the meaning assigned by the Bank Act, and 


(b) in the case of a financial institution that is not a bank, its 

subordinate indebtedness evidenced by obligations issued for a 

term of not less than 5 years (other than, where the financial 

institution is a prescribed federal Crown corporation for the 

purposes of section 27, such indebtedness evidenced by obliga- 

tions issued to and held by Her Majesty in right of Canada); 
Para. (b) of “long-term debt” amended by 1994, c. 7, Sch. VIII (1993, c. 
24), s. 104, applicable to 1991 et seg. Para. (b) formerly read: 


(b) in the case of a corporation that is not a bank, its subordinate 
indebtedness evidenced by obligations issued for a term of not less 
than 5 years; 


.T. Technical News: No. 28 (large corporations tax — long-term 

debt). 

6e bb, 2 a 
reserves”’, in respect of a corporation for a taxation year, 


means the amount at the end of the year of all of the cor- 
poration’s reserves, provisions and allowances (other than 
allowances in respect of depreciation or depletion) and, 
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for greater certainty, includes any provision in respect of 
deferred taxes. 

Related Provisions: 181.2(3) — Reserves included in capital tax base. 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 
1.T. Technicai News: No. 18 (Oerlikon Aérospatiale case). 

Selected Cases [subsec. 181(1)]: Manufacturers Life Insurance Co. 
v. R., [2000] 1 C.T.C.,.2481 (TCC) (Balance sheet figures to be used for 
capital tax base; amounts were not “reserves” or “surpluses”); Oerlikon 
Aérospatiale Inc. v. R., [1999] 4 C.T.C. 358 (FCA); leave to appeal to 
SCC refused (May 11, 2000), File 27532 (Accounting treatment governs 
computation of tax; reserves as shown in financial statements to be 
included). 


(2) Prescribed expressions — For the. purposes of 
this Part, the expressions “attributed surplus”, “Canadian 
assets”, “Canadian premiums”, “Canadian reserve liabili- 
ties’, “permanent establishment’, “total assets”, “total 
premiums” and “total reserve liabilities” have such mean- 
ings as may be prescribed. 

Regulations: 8600 (prescribed meanings of expressions). 


(3) Determining values and amounts — For the pur- 
poses of determining the carrying value of a corporation’s 
assets or any other amount under this Part in respect of a 
corporation’s capital, investment allowance, taxable capi- 
tal or taxable capital employed in Canada for a taxation 
year or in respect of a partnership in which a corporation 
has an interest, 


(a) the equity and consolidation methods of account- 
ing shall not be used; and 


(b) subject to paragraph (a) and except as otherwise 
provided in this Part, the amounts reflected in the bal- 
ance sheet 


(1) presented to the shareholders of the corporation 
(in the case of a corporation that is neither an insur- 
ance corporation to which subparagraph (11) applies 
nor a bank) or the members of the partnership, as 
the case may be, or, where such a balance sheet 
was not prepared in accordance with generally ac- 
cepted accounting principles or no such balance 
sheet was prepared, the amounts that would be re- 
flected if such a balance sheet had been prepared in 
accordance with generally accepted accounting 
principles, or 


(11) accepted by the Superintendent of Financial In- 
stitutions, in the case of a bank or an insurance cor- 
poration that is required by law to report to the Su- 
perintendent, or the superintendent of insurance or 
other similar officer or authority of the province 
under whose laws the corporation is incorporated, 
in the case of an insurance corporation that is re- 
quired by law to report to that officer or authority, 


shall be used. 
Related Provisions: 190(2) — Rules in 181(3) apply to Part VI also. 


Selected Cases [subsec. 181(3)]: Manufacturers Life Insurance Co. 
v. R., [2003] 2 C.T.C. 171 (FCA) (Amounts in financial statements are 
determinative of issues); PCL Construction Management Inc. v. R., [2001] 
1 C.T.C. 2132 (TCC) (Minister entitled to go behind balance sheet figures 
to determine character of amounts). 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 
.T. Technical News: No. 18 (Oerlikon Aérospatiale case); No. 22 


(large corporation tax — capital tax cases); No. 29 (large corporations 
tax — outstanding cheques). 


(4) Limitations respecting inclusions and deduc- 
tions — Unless a contrary intention is evident, no provi- 
sion of this Part shall be read or construed to require the 
inclusion or to permit the deduction, in computing the 
amount of a corporation’s capital, investment allowance, 
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taxable capital or taxable capital employed in Canada for 
a taxation year, of any amount to the extent that that 
amount has been included or deducted, as the case may 
be, in computing the first-mentioned amount under, in ac- 
cordance with or by reason of any other provision of this 
Part. 


Interpretation Bulletins: [T-532: Part I.3 — tax on large corporations. 


Related Provisions: 190(2) — Rules in 181(4) apply to Part VI also; 
248(28) — Similar rule for the Act as a whole. 


Definitions [s. 181]: “amount” — 248(1); “bank” — 248(1), Interpreta- 
tion Act 35(1); “business” — 248(1); “Canada” — 255; “carrying on busi- 
ness in Canada” — 253; “corporation” — 248(1), Interpretation Act 
35(1); “credit union” — 137(6), 248(1); “financial institution” — 181(1); 
“Her Majesty” — Interpretation Act 35(1); “insurance corporation” — 
248(1); “mortgage investment corporation” — 130.1(6), 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered securities dealer” — 248(1); 
“taxation year” — 249. 


181.1 (1) Tax payable — Every corporation shall pay a 
tax under this Part for each taxation year equal to the 
amount obtained by multiplying the corporation’s speci- 
fied percentage for the taxation year by the amount, if 
any, by which 


(a) its taxable capital employed in Canada for the year 
exceeds 


(b) its capital deduction for the year. 


Related Provisions: 132.2(1)(o)(ii) [to be repealed], 132.2(3)()(@i) 
[draft] — Deemed taxation year of mutual fund corporation on reorganiza- 
tion; 157(1), (2.1) —Instalments —.corporations; 161(1) — Interest; ~ 
161(4.1) — Interest — limitation respecting . corporations; ,181.1(1.1) — 
Specified percentage; 181.1(2)— Reduction for short taxation year; 
181.1(4)(a) — Tax reduced by Part I surtax paid; 181.6 — Return; 
190.1(1) — Financial institutions capital tax; 235 — Penalty on large cor- 
poration for late filing. 


Related Provisions: 125.3 — Deduction re Part I.3 tax; 132.2(1)(o)(ii) 
[to be repealed], 132.2(3)()(ii) [draft] — Deemed taxation year of mutual 
fund corporation on reorganization; 157(1), (2.1) — Instalments — corpo- 
rations; 161(1) — Interest; 161(4.1) — Interest — limitation respecting 
corporations; 181.1(1.1) — Specified percentage; 181.1(2) — Reduction 
for short taxation year; 181.1(4)(a) — Tax reduced by Part I surtax paid; 
181.6 — Return; 190.1(1) — Financial institutions capital tax; 235 — 
Penalty on large corporation for late filing. 


History: Subsec. 181.1(1) amended by 2003, c. 15, s. 85, applicable to 
2004 et seg. Subsec. 181.1(1) formerly read: 


(1) Every corporation shall pay a tax under this Part for each taxa- 
tion year equal to 0.225% of the amount, if any, by which 


(a) its taxable capital employed in Canada for the year 
exceeds 
(b) its capital deduction for the year. 


The opening words of subsec. 181.1(1) amended by 1996, c. 21, s. 47, 
applicable to taxation years that end after Kebruary 27, 1995, except that, 
in its application to taxation years that began before February 28, 1995, 
there shall be deducted from the tax otherwise payable under subsec. 
181.1(1), an amount equal to that proportion of % of the tax otherwise 
payable under that subsection of the Act that the number of days in the 
year that were before February 28, 1995 is of the number of days in the 
year. 


For the purpose of applying subsection 125(5.1), the amount that would, 
but for subsecs. 181.1(2) and (4), be a corporation’s tax payable under Part 
1.3 for a taxation year that began before February 28, 1995 shall be deter- 
mined without reference to the above amendment to subsec. 181.1(1). 


The opening words formerly read: 


(1) Every corporation shall pay a tax under this Part for each taxa- 
tion year equal to 0.2% of the amount, if any, by which 


That portion of subsec. 181.1(1) preceding para..(a) amended by 1994, c. 
7, Sch. IL (1991, c. 49), subsec. 146(1), to substitute “0.2%” for “0.175%”, 
applicable to 1991 et seq. except that, in its application to taxation years 
commencing before 1991 and ending after 1990, there may be deducted 
from the tax otherwise payable under the subsec. an amount equal to that 
proportion of '/s of the tax otherwise payable under the subsec. that the 
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number of days in the year that are before 1991 is of the number of days in 
the year. 


Interpretation Bulletins: IT-532: Part I.3 — tax.on large corporations. 


(1.1) Specified percentage — For the purpose of sub- 
section (1), the specified percentage of a corporation for a 
taxation year that ends after 2003 is the total of 


(a) that proportion of 0.225% that the number of days 
in the taxation year that are before 2004 is of the num- 
ber of days in the taxation year, 


(b) that proportion of 0.200% that the number of days 
in the taxation year that are in 2004 is of the number 
of days in the taxation year, 


(c) that proportion of 0.175% that the number of days 
in the taxation year that are in 2005 is of the number 
of days in the taxation year, 


(d) that proportion of 0.125% that the number of days 
in the taxation year that are in 2006 is of the number 
of days in the taxation year, and 


(e) that proportion of 0.0625% that the number of days 
in the taxation year that are in 2007 is of the number 
of days in the taxation year. 


History: Subsec. 181.1(1.1) added by 2003, c. 15, s. 85, applicable to 
2004 et seq. 


(1.2) Exceptions — Notwithstanding subsection (1.1), 
for the purposes of applying subsection 125(5.1) and the 
definitions “unused surtax credit” in subsections (6) and 
190.1(5), the amount of tax in respect of a corporation 
under subsection (1) for a taxation year is to be deter- 
mined as if the specified percentage of the corporation for 
the taxation year were 0.225%. 


History: Subsec. 181.1(1.2) added by 2003, c. 15, s. 85, applicable to 
2004 et seg. 


(2) Short taxation years — Where a taxation year of a 
corporation is less than 51 weeks, the amount determined 
under subsection (1) for the year in respect of the corpora- 
tion shall be reduced to that proportion of that amount 
that the number of days in the year is of 365. 

Related Provisions: 132.2(1)(0)(ii) [to be repealed], 132.2(3)(I)(i) 
{draft} — Deemed taxation year of. mutual fund corporation on 
i reorganizavion. 

History: Subsec. 181.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 105(1), applicable to 1992 et seg. Subsec. (2) formerly read: 


(2) Where a taxation year of a corporation is less than 51 weeks, the 
tax payable under this Part for the year by the corporation shall be 
that proportion of its tax otherwise payable under this Part for the 
year that the number of days in the year is of 365. 


(3) Where tax not payable — No tax is payable under 
this Part for a taxation year by a corporation 


(a) that was a non-resident-owned investment corpora- 
tion throughout the year; 


(b) that was a bankrupt (within the meaning assigned 
by subsection 128(3)) at the end of the year; 


(c) that was throughout the year exempt from tax 
under section 149 on all of its taxable income; 


(d) that neither was resident in Canada nor carried on 
business through a permanent establishment in Canada 
at any time in the year; 


(e) that was throughout the year a deposit insurance 
corporation (within the meaning assigned by subsec- 
tion 137.1(5)) or a corporation deemed by subsection 
137.1(5.1) to be a deposit insurance corporation; or 


(f) that was throughout the year a corporation de- 
scribed in subsection. 136(2) the principal business of 
which was marketing (including processing incidental 


S. 181.1(6) 


to or connected therewith) natural products belonging 
to or acquired from its members or customers. 
Related Provisions: 125.3(1) — Large corporations tax; 132.2(1)(0)(ii) 


[to be repealed], 132.2(3)(1)(ii) [draft] — Deemed taxation year of mutual 
fund corporation on reorganization. 


History: Para. 181.1(3)(f) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec: 105(2), applicable to taxation years ending after June 1989. 


Para. 181.1(3)(e) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 146(2), 
applicable to taxation years ending after June 1989. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); 
IT-496R: Non-profit organizations; IT-532: Part. [1.3— tax on large 
corporations. 


(4) Deduction — There may be deducted from a corpo- 
ration’s tax otherwise payable under this Part for a taxa- 
tion year an amount equal to the total of 


(a) its Canadian surtax payable for the year, and 


(b) such part as the corporation. claims of its unused 
surtax credits for its 7 immediately preceding and 3 
immediately following taxation years, 


to the extent that that total does not. exceed the amount by 
which 


(c) the amount that would, but for this subsection, be 
its tax payable under this Part for the year 


exceeds 


(d) the total of all amounts each of which is the 
amount deducted under subsection 125.3(1) in com- 
puting the corporation’s tax payable under Part I for a 
taxation year ending before 1992 in respect of its un- 
used Part 1.3 tax credit (within the meaning assigned 
by section 125.3) for the year. 

Related Provisions: 87(2)(j.91) — Amalgamation, 87(2.11) — Vertical 

amalgamations; 125.2, 125.3 — Credit of Parts VI and [.3 tax against sur- 


tax before 1992; 161(7)(a)(ix), 164(5)(h.1), 164(5.1)(h.2) — Effect of car- 
ryback of loss etc.; 181.6 — Return. 


History: Para. 181.1(4)(c) substituted by 1994, c. 21, s. 82, applicable to 
1992 et seq. That para. formerly read: 


(c) the amount that would, but for this section, be its tax payable 
under this Part for the year 


Subsec. 181.1(4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
105(3), applicable to 1992 et seq. 


Interpretation Bulletins: [T-532: Part I.3 — tax on large corporations. 
Forms: T2 SCH 37: Calculation of unused surtax credit. 


(5) Idem — For the purposes of this subsection and sub- 
sections (4), (6) and (7), 


(a) an amount may not be claimed under subsection 
(4) in computing a corporation’s tax payable under 
this Part for a particular taxation year in respect of its 
unused surtax credit for another taxation year until its 
unused surtax credits, if any, for taxation years preced- 
ing the other year that may be claimed under this Part 
for the particular year have:been claimed; and 


(b) an amount in respect of a corporation’s unused sur- 
tax credit for a taxation year may be claimed under 
subsection (4) in computing its tax payable under this 
Part for another taxation year only to the extent that it 
exceeds the total of all amounts each of which is an 
amount claimed in respect of that unused surtax credit 
in computing its tax payable under this Part or Part VI 
for a taxation year preceding that other year. 

Related Provisions: 87(2.11) — Vertical amalgamations. 

History: Subsec. 181.1(5) added by 1994, c. 7, Sch. VIII (1993, c. 24), 

subsec. 105(3), applicable to 1992 er seq. 


(6) Definitions — For the purposes of this subsection 
and subsections (4), (5) and (7), 
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‘‘Canadian surtax payable” of a corporation for a taxa- 
tion year has the meaning assigned by subsection 
125.3(4); 


“unused surtax credit” for a taxation year ending after 
199] 


(a) of a corporation (other than a corporation that was 
throughout the year a financial institution, within the 
meaning assigned by section 190) means the amount, 
if any, by which 


(i) its Canadian surtax payable for the year 
exceeds the total of 


(ii) the amount that would, but for subsection (4), 
be its tax payable under this Part for the year, and 


(111) the amount, if any, deducted under section 
125.3 in computing the corporation’s tax payable 
under Part I for the year, and 


(b) of a corporation that was throughout the year a fi- 
nancial institution (within the meaning assigned by 
section 190) means the lesser of 


(1) the amount, if any, by which 
(A) its Canadian surtax payable for the year 
exceeds the total of 


(B) the amount that would, but for subsection 
(4), be its tax payable under this Part for the 
year, and 


(C) the amount, if any, deducted under section 
125.3 in computing the corporation’s tax paya- 
ble under Part I for the year, and 


(ii) the amount, if any, by which its tax payable 
under Part I for the year exceeds the amount that 
would, but for subsection (4) and subsection 
190.1(3), be the total of its taxes payable under 
Parts I.3 and VI for the year. 
Related Provisions: 87(2.11) — Vertical amalgamations; 181.1(1.2) — 
Calculation to be based on tax rate of 0.225%; 181.5(1.1), (4.1) — Calcu- 
lation to be based on threshold of $10 million; 256(9) — Date of acquisi- 
tion of control. 


History: Subsec. 181.1(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 105(3), applicable to 1992 et seq. 


(7) Acquisition of control — Where at any time con- 
trol of a corporation has been acquired by a person or 
group of persons, no amount in respect of its unused sur- 
tax credit for a taxation year ending before that time is 
deductible by the corporation for a taxation year ending 
after that time and no amount in respect of its unused sur- 
tax credit for a taxation year ending after that time is de- 
ductible by the corporation for a taxation year ending 
before that time, except that 


(a) the corporation’s unused surtax credit for a particu- 
lar taxation year that ended before that time is deducti- 
ble by the corporation for a taxation year that ends af- 
ter that time (in this paragraph referred to as the 
“subsequent year’’) to the extent of that proportion of 
the corporation’s Canadian surtax payable for the par- 
ticular year that 


(1) the amount, if any, by which 
(A) the total of all amounts each of which is 
(1) its income under Part I for the particular 
year from a business that was carried on by 
the corporation throughout the subsequent 


year for profit or with a reasonable expecta- 
tion of profit, or 
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(II) where properties were sold, leased, 
rented or developed or services were ren- 
dered in the course of carrying on that busi- 
ness before that time, its income under Part I 
for the particular year from any other busi- 
ness all or substantially all of the income of 
which was derived from the sale, leasing, 
rental or development, as the case may be, 
of similar properties or the rendering of sim- 
ilar services 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) in computing its taxable income for the par- 
ticular year in respect of a non-capital loss or a 
farm loss, as the case may be, for a taxation 
year in respect of any business referred to in 
clause (A) 


is of the greater of 


(ii) the amount determined under subparagraph (1), 
and 


(ii) the corporation’s taxable income for the partic- 
ular year; and 


(b) the corporation’s unused surtax credit for a particu- 
lar taxation year that ends after that time is deductible 
by the corporation for a taxation year that ended 
before that time (in this paragraph referred to as the. 
“preceding year”) to the extent of that proportion of 
the corporation’s Canadian surtax payable for the par- 
ticular year that 


(1) the amount, if any, by which 
(A) the total of all amounts each of which is 


(1) its income under Part I for the particular 
year from a business that was carried on by 
the corporation in the preceding year and 
throughout the particular year for profit or 
with a reasonable expectation of profit, or 


(I) where properties were sold, leased, 
rented or developed or services were ren- 
dered in the course of carrying on that busi- 
ness before that time, the corporation’s in- 
come under Part I for the particular year 
from any other business all or substantially 
all of the income of which was derived from 
the sale, leasing, rental or development, as 
the case may be, of similar properties or the 
rendering of similar. services 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) in computing the corporation’s taxable in- 
come for the particular year in respect of a non- 
capital loss or a farm loss, as the case may be, 
for a taxation year in respect of any business re- 
ferred to in clause (A) 


is of the greater of 
(11) the amount determined under subparagraph (1), 


and 
(111) the corporation’s taxable income for the partic- 
ular year. 

Related Provisions: 87(2.11) — Vertical amalgamations; 


256(6)—(9) — Anti-avoidance — deemed exercise of right to increase vot- 
ing power. 
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History: Paras. 181.1(7)(a) and (b) amended by 1998, c. 19, s. 194, appli- 
cable to acquisitions of control that occur after April 26, 1995. Paras. 
181.1(7)(a) and (b) formerly read: 


(a) where a business was carried on by the corporation in a taxation 
year ending before that time, its unused surtax credit for that year is 
deductible by the corporation for a particular taxation year ending 
after that time only if that business was carried on by the corpora- 
tion for profit or with a reasonable expectation of profit throughout 
the particular year and only to the extent of that proportion of the 
corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular 
year from that business and, where properties were sold, 
leased, rented or developed or services were rendered in the 
course of carrying on that business before that time, its in- 
come under Part I for the particular year from any other 
business substantially all of the income of which was de- 
rived from the sale, leasing, rental or development, as the 
case may be, of similar properties or the rendering of simi- 
lar services 


exceeds 


(B) the total ofall amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing its 
taxable income under Part I for the particular year in re- 
spect of a non-capital loss or a farm loss, as the case may 
be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(11) the amount determined under subparagraph (i), and 


(i11) the corporation’s taxable income under Part I for the partic- 
ular year; and 


(b) where a business was carried on by the corporation throughout a 
taxation year ending after that time, its unused surtax credit for that 
year is deductible by the corporation for a particular taxation year 
ending before that time only if that business was carried on by the 
corporation for profit or with a reasonable expectation of profit in 
the particular year and only to the extent of that proportion of the 
corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular 
year from that business and, where properties were. sold, 
leased, rented or developed or services were rendered in the 
course of carrying on that business before that time, its in- 
come under Part I for the particular year from any other 
business substantially all the income of which was derived 
from the sale, leasing, rental or development, as the case 
may be, of similar properties of the rendering of similar 
services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing its 
taxable income under Part I for the particular year in re- 
spect of a non-capital loss or a farm loss, as the case may 
be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(i!) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income under Part I for the partic- 
ular year. 


Subsec. 181.1(7) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
105(3), applicable to 1992 et seq. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 
Interpretation Bulletins: [T-532: Part I.3 — tax on large corporations. 


Definitions [s. 181.1]: “acquired” — 256(7)-(9); “amount” — 181(3), 
248(1); “business” — 248(1); “capital deduction” — 181.5(1); “Canadian 
surtax payable” — 125.3(4), 181.1(6); “carrying on business in Can- 
ada” — 253; “control” — 256(6)—(9); “corporation” — 248(1), /nterpreta- 
tion Act 35(1); “farm loss” — 111(8); “financial institution” — 190(1); 
“non-capital loss” — 111(8), 248(1); “non-resident-owned investment cor- 
poration” — 133(8), 248(1); “permanent establishment” — 181(2), Reg. 
8602; “property” — 248(1); “resident in Canada” — 250; “specified per- 
centage” — 181.1(1.1); “taxable capital employed in Canada” — 


S. 181.2(3)(g)(i) 


181.2@1), 181.31), 181.4; “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “unused surtax credit” — 181.1(6). 


181.2 (1) Taxable capital employed in Canada — 
The taxable capital employed in Canada of a corporation 
for a taxation year (other than a financial institution or a 
corporation that was throughout the year not resident in 
Canada) is the prescribed proportion of the corporation’s 
taxable capital for the year. 

Related Provisions: 66(12.6012) — Definition used for limitation on 
renunciation of Canadian development expenses to flow-through share- 
holder as Canadian exploration expense; 181(4) — Limitations respecting 


inclusions and deductions; 181.3(1) — Taxable capital employed in Can- 
ada of financial institution. 


Regulations: 8601 (prescribed proportion). 


(2) Taxable capital — The taxable capital of a corpora- 
tion (other than a financial institution) for a taxation year 
is the amount, if any, by which its capital for the year 
exceeds its investment allowance for the year. 


Related Provisions: 181(4)— Limitations respecting inclusions and 
deductions. 


(3) Capital — The capital of a corporation (other than a 
financial institution) for a taxation year is the amount, if 
any, by which the total of 


(a) the amount of its capital stock (or, in the case of a 
corporation incorporated without share capital, the 
amount of its members’ contributions), retained earn- 
ings, contributed surplus and any other surpluses at the 
end of the year, 


(b) the amount of its reserves for the year, except to 
the extent that they were deducted in computing its in- 
come for the year under Part I, 


(b.1) the amount of its deferred unrealized foreign ex- 
change gains at the end of the year, 


(c) the amount of all loans and advances to the corpo- 
ration at the end of the year, 


(d) the amount of all indebtedness of the corporation 
at the end of the year represented by bonds, deben- 
tures, notes, mortgages, hypothecary claims, banker’s 
acceptances or similar obligations, 


(e) the amount of any dividends declared but not paid 
by the corporation before the end of the year, 


(f) the amount of all other indebtedness (other than 
any indebtedness in respect of a lease) of the corpora- 
tion at the end of the year that has been outstanding 
for more than 365 days before the end of the year, and 


(g) where the corporation was a member of a partner- 
ship at the end of the year, that proportion of the 
amount, if any, by which 


(i) the total of all amounts (other than amounts ow- 
ing to the member or to other corporations that are 
members of the partnership) that would be deter- 
mined under this paragraph and paragraphs (b) to 
(d) and (f) in respect of the partnership at the end 
of its last fiscal period that ends at or before the 
end of the year (if paragraphs (b) to (d) and (f) ap- 
plied to partnerships in the same way that they ap- 
ply to corporations) 


Proposed Amendment — 181.2(3)(g)(i) 


(i) the total of all amounts (other than amounts 
owing to the member or to other corporations that 
are members of the partnership) that would, if 
this paragraph and paragraphs (b) to (d) and (f) 
applied to partnerships in the same way that they 
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apply to corporations, be determined under those 
paragraphs in respect of the partnership at the end 
of its last fiscal period iat ends at or Detore the 
end of the year 
Application: The February 27, 2004 draft leanne | ‘subsec. 10101), 
will amend subpara. 181.2(3)(g)(i) to read as ae —_—, to taxa- 
tion years that begin after December 20, 2002. 


Technical Notes (December 20, 2002): Section 
amended in two respects. First, subsections 181.2 
are amended to clarify the effect of tiered partnerships: struc-_ 
tures in which one partnership i isa member of another partner-_ 
ship. Second, an amendment is made to subsection 181.2(3) t 
accommodate a change to the aco — nn 
deemable preferred shares. : 


Tiered Partner sips 


To determine those amounts, ‘the relevant parag 
section 181.2(3) are applied to the partnership in the - 
as they apply to corporations. Paragraph 181. 2(3)(g) is _ 
amended so that it itself applies on this basis. As < 

proration of the reserve, deferred Pai and debt ar 


tion 181. (5) is ainended to ensure 6 hee carrying wake | 


interest of a corporation in a particular partnership, for the pur- - | 
poses of subsection 181.2(4), includes the carrying v. 
interest of the particular partnership in another partnership. 


exceeds 


(ii) the amount of the partnership’s deferred unreal- 
ized foreign exchange losses at the end of that 
period 


that the member’s share of the partnership’s income or 
loss for that period is of the partnership’s income or 
loss for that period 


exceeds the total of 


(h) the amount of its deferred tax debit balance at the 
end of the year, 


(i) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year, and 


Proposed Amendment — 181 2(3)(i) 7 


(i) the amount of any ‘deficit deducted i in comput-- 

ing its shareholders’ equity (including, for this 

- purpose, the amount of any provision for the re-_ 
demption of Woe ee at the ¢ e 

i Gar, — 

Application: The February ba, 2004 draft Teesiatio , subs 

will amend para. 181.2(3)G) to. read as yoke a ee taxal ion D 

years that begin after 1995. = =. 

Technical Notes (December 20, 2002): project iiines : 


In general, a corporation’s tax payable under Part 1.3 of the Act 
is computed with reference to amounts reflected in the balance 
sheet of the corporation, as prepared in accordance with gener- 
ally accepted accounting principles (GAAP). 


The Canadian Institute of Chartered Accountants’ Handbook 
(the Handbook), which is the principal authority of GAAP in 
Canada, requires that a liability of a corporation in respect of a 
redeemable preferred share be reflected on the corporation’s 
balance sheet. The Handbook provides that this liability may be 
accounted for in one of two ways. Under the first method, the 
difference between the stated capital of a share and its redemp- 
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tion value is charged to retained earnings, which in some cases — 
may result in the corporation having negative retained earnings _ 
or a deficit. Retained capent are unaffected under the second | 


r. 
the amount of such a provision.” 


(j) any amount deducted under subsection 135(1) in 
computing its income under Part I for the year, to the 
extent that the amount can reasonably be regarded as 
being included in the amount determined under any of 
paragraphs (a) to (g) in respect of the corporation for 
the year. 


(k) the amount of its deferred unrealized foreign ex- 
ieee? losses at the end of the pot 


: current law, each 
e) capital with the 
L : to LCT. 


on of cae Ae 
otherwise” for ieee 


to disclose the 
debt that w iS not 


on the full amount of their Tegal ind 
million. 


In our view, the sotnition of capilal in subs 


tion 181(3) - he fel Bates: our intention hich we ee 
to be reflected in the existing legislation - — is that subsection 
181(3) apply to use the amounts reflected in a borrower’ s_bal- 
ance sheet to quantify the amounts included i in its capital. - 


That being said, there may be a risk of double-counting in he 
application of the LCT to jointly-incurred debt. As notes to the 
financial statements are an integral nart of the balance ‘sheet, 
there is a possibility that the amount set out in the notes ‘would’be 
assessed as the corporation’s capital in respect of a joint debt. If 
this were to occur, each co-borrower under a joint debt would be 
taxed for the full amount of the debt, irrespective of the amount 
actually advanced to that borrower. 


In principle, we agree that the amount of a joint debt shenla only 
be taxed once, and we hope.to discuss this matter further with 
Revenue Canada officials to determine whether that result can be 
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achieyed under the current law. If that proves unsuccessful, we 
are prepared to consider legislative changes to ensure this out- 
come. As noted, GAAP currently allocates joint debt based on 
the amount of cash advanced to each co-borrower — for 
purposes, other factors may be relevant in making such an alloca- 
tion. If a change to the law should prove neces: “ we oecwands be 

pleased [to] have your views in this respect. . 


If you would like to discuss this matter in more detail, ‘ieee feel 
free to contact Robin Maley (992-4859) or Brian Ernewein (992- 
3045) of the Division pane Ce _ 


Ge ge 


"Yours BEERS La os 


Len Farber © Lo 
Director General, ‘Tax Legislation D Di | 


Related Provisions: 132.2(1)(0) — Deemed year-end of mutual fund 
corporation on reorganization; 181(4) — Limitations respecting inclusions 
and deductions. 


History: Para. 181.2(3)(d) amended by 2001, c. 17, subsec. 221(1), to add 
“hypothecary claims,”, in force June 14, 2001. 


Paras. 181.2(3)(b.1) and 181.2(3)(k) added, para. 181.2(3)(g) amended, by 
1998, c. 19, subsecs: 195(1) to (3), applicable to 1995 et seg. Para. 
181. 2(3)(g) formerly read: 


(g) where the corporation was a wactibet of a partnership at the end 
of the year, that proportion of the total of all amounts (other than 
amounts owing to the member or to corporations that are other 
members of the partnership) that would be determined under this 
paragraph and paragraphs (b) to (f) in respect of the partnership at 
the end of its last fiscal period ending at or before the end of the 
year (if the references in paragraphs (b) to (f) to “corporation” were 
read as references to “partnership’’). that the member’s share of the 
partnership’s income or loss for that period is of the partnership’s 
income or loss for that period, 


Para. 181.2(3)(d) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
106(1), to add “bankers” acceptances”, applicable to taxation years ending 
after December 20, 1991. 


Para. 181.2(3)(j) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 147(1), 
applicable to taxation years ending after June 1989. 


Selected Cases [subsec. 181.2(3)]: Autobus Thomas Inc. v. R., 
[2002] 1 C.1.C..1:(SCC); aff? g [2002] 1 C.T.C. 3 (FCA); aff? g [1999] 2 
C.T.C. 2001 (TCC) (Amounts paid in respect of conditional sales con- 
tracts were “loans” by bank to taxpayer and included.in capital); PCL 
Construction Management Inc. v. R., [2001] 1 C.T.C. 2132 (TCC) (Min- 
ister entitled to go behind balance sheet figures to determine character of 
amounts); Oerlikon Aérospatiale Inc. v. R., [1999] 4 C.T.C. 358 (FCA); 
leave to appeal to SCC refused (May 11, 2000), File 27532 (Capital in- 
cludes all reserves not deducted in computation). 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


1.T. Technical News: No. 18 (Qerlikon Aérospatiale case); No. 29 
(large corporations tax — outstanding cheques). 


(4) Investment allowance — The investment allow- 
ance of a corporation (other than a financial institution) 
for a taxation year is the total of all amounts each of 
which is the carrying value at the end of the year of an 
asset of the corporation that is 


(a) a share of another corporation, 


(b) a loan or advance to another corporation (other 
than a financial institution), 


(c) a bond, debenture, note, mortgage, hypothecary 
claim or similar obligation of another corporation 
(other than a financial institution), 


(d) long-term debt of a financial institution, 


(d.1) a loan or advance to, or a bond, debenture, note, 
mortgage, hypothecary claim or similar obligation of, 
a partnership all of the members of which, throughout 
the year, were other corporations (other than financial 
institutions) that were not exempt from tax under this 
Part (otherwise than because of paragraph 
181.1(3)(d)), 


(e) an interest in a partnership, or 


corporation ir 


S. 181.2(5) 


(f) a dividend payable to the corporation at the end of 
the year on a share of the capital stock of another 
corporation, 


other than a share of the capital stock of, a dividend paya- 
ble by, or indebtedness of, a corporation that is exempt 
from tax under this Part (otherwise than because of para- 


graph 181.1(3)(d)). 


Propo sed Amendment — Application of 

: 181 -2(4)(b), (c)and(d.1) 
Application: ‘The February 27, 2004 draft legislation, subsec. 101(6), 
provides that in applying paras. 181.2(4)(b), (c) and (d.1) to a particular 
espect of an asset that is a loan or an advance to, or an 
obligation of, another corporation or partnership that the particular corpo- 
ration holds at the end of a taxation year of the particular corporation that 
began before December 20, 2002, those paragraphs are to be read without 
reference to the expressions “(other than a financial institution)” and 
“(other than financial institutions)” if, at the end of the taxation year 


(a) the particular corporation deals at arm’s length with the other cor- 
sPPfauon or labs Pa Ie as the case vod per and 


 (b) the ot 
nota saneistie deseabeds in para. 181. aN br as the case may be 
solely because er Ss. we ont puanees. ae and (3) fo the eee 
legislation). _ 


Technical 
181. 2\(g)0). 


Notes. - (December 20, Lace “See “under 


Related Provisions: 181(4) — Limitations respecting inclusions and 
deductions; 181.2(6) — Deemed amount of loan. 


History: Paras. 181.2(4)(c) and (d.1) amended by 2001, c. 17, subsecs. 
221(2), (3), to add “hypothecary claim”, in force June 14, 2001. 


Para. 181.2(4)(d.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
106(2), applicable to 1991 et seq. 


That portion of subsec. 181.2(4) following para. (e) substituted by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 147(2), applicable to taxation years ending 
after June 1989. That portion formerly read: 


other than a share of the capital stock or indebtedness of a corpora- 
tion that is exempt from tax under section 149 on all of its taxable 
income. 


Selected Cases [subsec. 181.2(4)]: Imperial Oil Ltd. v. R., [2003] 4 
C.T.C. 177 (FCA) (Cash management system was not abuse of Act; possi- 
bility of double taxation); Federated Co-operatives Ltd. v. R., [2001] 3 
C.T.C. 269 (FCA); aff’g [2000] 2 C.T.C. 2382 (TCC) (Bankers’ accept- 
ances are not bonds, debentures, notes or similar obligations). 

Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


1.T. Technical News: No. 28 (large corporations tax — long-term debt). 


(5) Value of interest in partnership — For the pur- 
poses of subsection (4), the carrying value, at the end of a 
taxation year, of an interest of a corporation in a partner- 
ship shall be deemed to be an amount equal to that pro- 
portion of 


(a) the total of all amounts each of which is the carry- 
ing value of an asset of the partnership, at the end of 
its last fiscal period ending at or before the end of the 
year, described in any of paragraphs (4)(a) to (d) and 
(f), other than an asset that is a share of the capital 
stock of, a dividend payable by, or indebtedness of, a 
corporation that is exempt from tax under this Part 
(otherwise than because of paragraph 181.1(3)(d)), 


that 


(b) the corporation’s share of the partnership’s income 
or loss for that period 


is of 
(c) the partnership’s income or loss for that period. 
Proposed Amendment — 181.2(5) 


(5) Value of interest in partnership — For the pur- 
poses of subsection (4) and this subsection, the carrying 
value at the end of a taxation year of an interest of a 
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corporation or of a partnership (each of which is re- 
ferred to in this subsection as the “member’”) in a partic- 
ular partnership is deemed to be the member’s specified 
proportion, for the particular partnership’s last fiscal pe- 
riod that ends at or before the end of the taxation year, 


of the amount that would, if the particular partnership — 


were a corporation, be the particular partnership’s in- 
vestment allowance at the end of that fiscal period. 
Application: The February 27, 2004 draft legislation, subsec. 101(3), 


will amend subsec. 181.2(5) to read as above, applicable to a 
years that begin after December 20, 2002. : 


Technical Notes (December 20, ne) See under 
181.2(3)(g)@). 


Related Provisions: 248(1) — Definition of “specified proportion”. 


History: Para. 181.2(5)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec.. 147(3), applicable to taxation years ending after June 1989. That 
para. formerly read: 


(a) the total of all amounts each of which is the carrying value of an 
asset of the partnership, at the end of its last fiscal period ending at 
or before the end of the year, described in paragraphs (4)(a) to (d) 
(other than an asset that is a share of the capital stock or indebted- 
ness of a corporation that is exempt from tax under section 149 on 
all of its taxable income), 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(6) Loan — For the purpose of subsection (4), where a 
corporation made a particular loan to a trust that neither 


(a) made any loans or advances to nor received any 
loans or advances from, nor 


(b) acquired any bond, debenture, note, mortgage, hy- 
pothecary claim or similar obligation of nor issued any 
bond, debenture, note, mortgage, hypothecary claim or 
similar obligation to 


a person not related to the corporation, as part of a series 
of transactions in which the trust made a loan to another 
corporation (other than a financial institution) to which 
the corporation is related, the least of 


(c) the amount of the particular loan, 


(d) the amount of the loan from the trust to the other 
corporation, and 
(e) the amount, if any, by which 
(i) the total of all amounts each of which is the 
amount of a loan from the trust to any corporation 
exceeds 


(ii) the total of all amounts each of which is the 
amount of a loan (other than the particular loan) 
from any corporation to the trust 


at any time shall be deemed to be the amount of a loan 
from the corporation to the other corporation at that time. 


History: Para. 181.2(6)(b) amended by 2001, c. 17, subsec. 221(4), to add 
“hypothecary claim” (twice), in force June 14, 2001. 


Subsec. 181.2(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
106(3), applicable after June 1989. 


Interpretation Bulletins: [T-532: Part I.3 — tax on large corporations. 


Definitions [s. 181.2]: “amount” — 181(3), 181.2(6), 248(1); “carrying 


value” — 181(3); “corporation” — 248(1), Interpretation Act 35(1); “fi- 
nancial institution” — 181(1); “fiscal period” — 249(2)(b), 249.1; “long- 
term debt” — 181(1); “permanent establishment” — 181(2), Reg. 8602; 
“preferred share” — 248(1); “reserves” — 181(1); “resident in Can- 
ada” — 250; “share”, “specified proportion” — 248(1); “taxation year” — 
249. 


181.3 (1) Taxable capital employed in Canada of 
financial institution — The taxable capital employed 


Income Tax Act 


in Canada of a financial institution for a taxation year is 
the total of 


(a) the total of all amounts each of which is the carry- 
ing value at the end of the year of an asset of the fi- 
nancial institution (other than property held by the in- 
stitution primarily for the purpose of resale that was 
acquired by the financial institution, in the year or the 
preceding taxation year, as a consequence of another 
person’s default, or anticipated default, in respect of a 
debt owed to the institution) that is tangible property 
used in Canada and, in the case of a financial institu- 
tion that is an insurance corporation, that is non-segre- 
gated property, within the meaning assigned by sub- 
section 138(12), 


(b) the total of all amounts each of which is an amount 
in respect of a partnership in which the financial insti- 
tution has an interest at the end of the year, equal to 
that proportion of 


(1) the total of all amounts each of which is the car- 
rying value of an asset of the partnership, at the 
end of its last fiscal period ending at or before the 
end of the year, that is tangible property used in 
Canada 


that 


(11) the financial institution’s share of the partner- 
ship’s income or loss for that period 


is of 


(iii) the partnership’s income or loss for that pe- 
riod, and 


(c) an amount that is equal to 


(1) in the case of a financial institution other than 
an insurance corporation, that proportion of its tax- 
able capital for the year that its Canadian assets at 
the end of the year is of its total assets at the end of 
the year, 


(ii) in the case of an insurance corporation that was 
resident in Canada at any time during the year and 
carried on a life insurance business at any time in 
the year, the total of 


(A) that proportion of the amount, if any, by 
which the total of 


(I) its taxable capital for the year, and 


(II) the amount prescribed for the year in re- 
spect of the corporation 


exceeds 


(III) the amount prescribed for the year in 
respect of the corporation 


that its Canadian reserve liabilities as at the end 
of the year is of the total of 


(IV) its total reserve liabilities as at the end 
of the year, and 


(V) the amount prescribed for the year in re- 
spect of the corporation, and 


(B) the amount, if any, by which 


(1) the amount of its reserves for the year 
(other than its reserves in respect of amounts 
payable out of segregated funds) that may 
reasonably be regarded as having been es- 
tablished in respect of its insurance busi- 
nesses carried on in Canada 
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exceeds the total of 


(II) the total of all amounts each of which is 
the amount of a reserve (other than a reserve 
described in subparagraph 138(3)(a)(i)) to 
the extent that it was included in the amount 
determined under subclause (I) and was de- 
ducted in computing its income under Part | 
for the year, 


(III) the total of all amounts each of which is 
the amount of a reserve described in subpar- 
agraph 138(3)(a)(i) to the extent that it was 
included in the amount determined under 
subclause (I) and was deductible under sub- 
paragraph 138(3)(a)(i) in computing its in- 
come under Part I for the year, and 


(IV) the total of all amounts each of which is 
the amount outstanding (including any inter- 
est accrued thereon) as at the end of the year 
in respect of a policy loan (within the mean- 
ing assigned by subsection 138(12)) made 
by the corporation, to the extent that it was 
deducted in computing the total determined 
under subclause (IID), 


(111) in the case of an insurance corporation that 
was resident in Canada at any time in the year and 
throughout the year did not carry on a life insur- 
ance business, that proportion of its taxable capital 
for the year that the total amount of its Canadian 
premiums for the year is of its total premiums for 
the year, and 


(iv) in the case of an insurance corporation that 
was throughout the year not resident in Canada and 
carried on an insurance business in Canada at any 
time in the year, its taxable capital for the year. 


Related Provisions: 181(4) — Limitations respecting inclusions and 
deductions; 190.11 — Taxable capital employed in Canada for Part VI 
tax. 


History: Cl. 181.3(1)(c)(ii)(A) substituted by 1994, c. 21, subsec. 83(1), 
applicable 


(a) to taxation years that end after February 25, 1992; and 


(b) where a corporation elects under para. 84(2)(b) of the amending 
legislation [see under 190.11(b)(i) below], to its 1991 and subsequent 
taxation years; and, notwithstanding subsecs. 152(4) to (5), such as- 
sessments and determinations in respect of any taxation year shall be 
made as are consequential on the application of the above amendment 
to the corporation’s taxation years that end before February 26, 1992. 


Cl. (c)(ii)(A) formerly read: 
(A) that proportion of its taxable capital for the year that its Cana- 


dian reserve liabilities as at the end of the year is of its total reserve 
liabilities as at the end of the year, and 


Para. 181.3(1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 107, 
applicable to taxation years ending after June 1989. Para. (a) formerly 
read: 
(a) the total of all amounts each of which is the carrying value at the 
end of the year of an asset of the financial institution that is tangible 
property used in Canada (and, in the case of a financial institution 
that is an insurance corporation, that is non-segregated property, 
within the meaning assigned by subsection 138(12)), 
Selected Cases [subsec. 181.3(1)]: Royal Trust Co. v. R., [2001] 3 
C.T.C. 2268 (TCC) (Accounting meaning of “tangible property” 
accepted). 
Regulations: 8605 (prescribed amounts for 181.3(1)(c)@i)(A)CD, CID 
and (V)). 


interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(2) Taxable capital of financial institution — The 
taxable capital of a financial institution for a taxation year 


S. 181.3(3)(a)(vi) 


is the amount, if any, by which its capital for the year 
exceeds its investment allowance for the year. 


Related Provisions: 181(4) — Limitations respecting inclusions and 
deductions; 190.12 — Taxable capital for Part VI tax. 


(3) Capital of financial institution — The capital of a 
financial institution for a taxation year is 


(a) in the case of a financial institution, other than an 
authorized foreign bank or an insurance corporation, 
the amount, if any, by which the total at the end of the 
year of 


(i) the amount of its long-term debt, 


(11) the amount of its capital stock (or, in the case 
of an institution incorporated without share capital, 
the amount of its members’ contributions), retained 
earnings, contributed surplus and any other sur- 
pluses, and 


(111) the amount of its reserves for the year, except 
to the extent that they were deducted in computing 
its income under Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at 
the end of the year, 


(v) the amount of any deficit deducted in comput- 
ing its shareholders’ equity at the end of the year, 
and 


_ Proposed Amendment — 181.3(3)(a)(v) 

a the amount of any deficit deducted in comput- 

_ ing its shareholders’ equity (including, for this 

_ purpose, the amount of any provision for the re- 

_ demption of ae at the end of the 
_year.and |. 

Apeliction: The February 27, 2004 draft legislation, subsec. 102(1), 


will amend subpara. 181.3(3)(a)(v) to read as above, applicable to taxa- 
tion years that begin after 1995. 


Technical Notes (December 20, 2002): Section 181.3 pro- 
vides rules for determining the capital, taxable capital, taxable 
capital employed in Canada and investment allowance of a fi- 
nancial institution (as defined in subsection 181(1)) for the pur- 
poses of the Part 1.3 tax on large corporations. 


Section 181.3 is amended in two respects. First, changes are 
made to several paragraphs of subsection 181.3(3) to accom- 
modate a change to the accounting presentation of redeemable 
preferred shares. Second, a new subparagraph and a new clause 
are added to paragraph 181. 3(3)(c) to reflect the manner in 
which property and casualty insurers are required to account 
for claims reserves. 


Preferred Shares 


The accounting procedures described in the notes to amended 
section 181.2 are relevant to financial institutions as well as to 
other corporations, and readers may consult those notes for ad- 
ditional background. As in that section, the amendments intro- 
duced to section 181.3 include, in the computation of a deficit 
deducted in computing shareholders’ equity, the amount of any 
provision for the redemption of preferred shares. This inclusion 
is added to three specific provisions: subparagraph 
181.3(3)(a)(v) in respect of financial institutions other than in- 
surers and authorized foreign banks; subparagraph 
181.3(3)(b)(iv) in respect of Canadian-resident life insurance 
corporations; and subparagraph 181.3(3)(c)(v) in respect of 
other Canadian-resident insurance companies. 


(vi) any amount deducted under subsection 
130.1(1) or 137(2) in computing its income under 
Part I for the year, to the extent that the amount can 
reasonably be regarded as being included in the 
amount determined under subparagraph (1), (ii) or 
(i11) in respect of the institution for the year; 
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(b) in the case of an insurance corporation that was 
resident in Canada at any time in the year and carried 
on a life insurance business at any time in the year, the 
amount, if any, by which the total at the end of the 
year of 


(i) the amount of its long-term debt, and 


(ii) the amount of its capital stock (or, in the case 
of an insurance corporation incorporated without 
share capital, the amount of its members’ contribu- 
tions), retained earnings, contributed surplus and 
any other surpluses 


exceeds the total of 


(ii1) the amount of its deferred tax debit balance at 
the end of the year, and 


(iv) the amount of any deficit deducted in comput- 
ing its shareholders’ equity at the end of the year; 


Proposed Amendment — 181.3(3)(b)(iv) 

(iv) the amount of any deficit deducted in com- 

puting its shareholders’ equity (including, for this 

purpose, the amount of any provision for the re- 

demption of preferred shares) at as end of the 

year; 
Application: The February. 21, 2004 draft Senos ee 102(2), 
will amend subpara. 181.3(3)(b)(iv) to read as above, epphealy to taxa- 
tion years that begin after 1995. 
Technical Notes (December 20, — See “under 
181.3(3)(a)(v). 


(c) in the case of an insurance corporation that was 
resident in Canada at any time in the year and through- 
out the year did not carry on a life insurance business, 
the amount, if any, by which the total at the end of the 
year of 


(i) the amount of its long-term debt, 


(11) the amount of its capital stock (or, in the case 
of an insurance corporation incorporated without 
share capital, the amount of its members’ contribu- 
tions), retained earnings, contributed surplus and 
any other surpluses, and 


(11) the amount of its reserves for the year, except 
to the extent that they were deducted in computing 
its income under Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at 
the end of the year, 


(v) the amount of any deficit deducted in comput- 
ing its shareholders’ equity at the end of the year, 
and 


Proposed Amendment — 181.3(3)(c)(v). 
(v) the amount of any deficit deducted in comput- 
ing its shareholders’ equity (including, for this 
purpose, the amount of any provision for the re- 
demption of preferred shares) at the end of the 
year, 
Application: The February 27, 2004 draft legislation, subsec. 102(3), 
will amend subpara. 181.3(3)(c)(v) to read as above, applicable to taxa- 
tion years that begin after 1995. 
Technical Notes (December 20, 2002): See under 
181.3(3)(a)(v). 


(vi) the total amount of its deferred acquisition ex- 
penses in respect of its property and casualty insur- 
ance business in Canada, to the extent that it can 


Income Tax Act 


reasonably be attributed to an amount included in 
the amount determined under subparagraph (iii); 


_ Proposed Addition — 181 -3(3)(C)(vii) 


_ (vii) any amount recoverable through reinsur- — 
ance, to the extent. that the amount can reasonably 
be regarded as being included in the amount de- _ 
termined under UDR ATSETE DS Gah in respect of a 
claims reserve; _ : 

Application: The Hebrien 27, 2004 scat Hen ies subsec. 10264 / 


will add ae 181. 3(3)(c)(vii), applicable to taxation es that begin 
after 1999. 


Technical | Notes (December 2 0 


In general, a corporation is required to compute amounts rele- 
vant in determining its tax payable under Part I.3 of the ASE . 
using, generally accepted accounting principles (GAAP). 


The Canadian Institute of Chartered Accountants’ Paudbook 
(the Handbook), which i is the principle [sic] authority of GAAP 
in Canada, Le that property and casualty insurers account 
clair Serves OD a4 g basis, rather than ‘het of 


| 2002): Cums Reserves 


Bae 181. 3(3)(6) ae ()o aL us hae coiiee the amounts 
to be included in determining the capital of an insurance corpo- _ 
ration resident in Canada (other than a life insurance corpora- 
tion) and an insurance corporation not resident in Canada, re- 
spectively. Among other things, claims reserves are required 
under thes ate ens to be maciiced | in Vaiss os the eke 
of such a corporation. 


New > © dubpaleetaplo: 181. Parody i and clause 
181. 3(3)(d)(iv)(B) allow such corporations to elec their capi- © 
tal by an amount that is recoverable through reinsurance, to the — 
extent that the amount relates to an amount that was included 
in capital as a claims reserve. In this way, claims reserves are 
included on a net - reinsurance - basis under — 


181.3(3)(c) and (d). 


(d) in the case of an insurance corporation that was 
throughout the year not resident in Canada and carried 
on an insurance business in Canada at any time in the 
year, the total at the end of the year of 


(1) the amount that is the greater of 
(A) the amount, if any, by which 


(I) the corporation’s surplus funds derived 
from operations (as defined in subsection 
138(12)) as of the end of the year, computed 
as if no tax were payable under this Part or 
Part VI for the year 


exceeds the total of all amounts each of which 

is 
(1) an amount on which the corporation was 
required to pay, or would but for subsection 
219(5.2) have been required to pay, tax 
under Part XIV for a preceding taxation 
year, except the portion, if any, of the 
amount on which tax was payable, or would 
have been payable, because of subparagraph 
219(4)(a)(i.1), and 


(III) an amount on which the corporation 


was required to pay, or would but for sub- 
section 219(5.2) have been required to pay, 
tax under subsection 219(5.1) for the year 
because of the transfer of an insurance busi- 
ness to which subsection 138(11.5) or 
(11.92) has applied, and~ : 


(B) the corporation’s attributed surplus for the 
year, 
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(ii) any other surpluses relating to its insurance 
businesses carried on in Canada, 


(iii) the amount of its long-term debt that may rea- 
sonably be regarded as relating to its insurance 
businesses carried on in Canada, and 


(iv) the amount, if any, by which 


(A) the amount of its reserves for the year 
(other than its reserves in respect of amounts 
payable out of segregated funds) that may rea- 
sonably be regarded as having been established 
in respect of its insurance businesses carried on 
in Canada 


exceeds the total of 


(B) the total of all amounts each of which is the 
amount of a reserve (other than a reserve de- 
scribed in subparagraph 138(3)(a)(1)) to the ex- 
tent that it was included in the amount deter- 
mined under clause (A) and was deducted in 
computing its income under Part I for the year, 


(C) the total of all amounts each of which is the 
amount of a reserve described in subparagraph 
138(3)(a)(i) to the extent that it was included in 
the amount determined under clause (A) and 
was deductible under subparagraph 138(3)(a)(@) 
in computing its income under Part I for the 
year, 


(D) the total of all amounts each of which is the 
amount outstanding (including any interest ac- 
crued thereon) as at the end of the year in re- 
spect of a policy loan (within the meaning as- 
signed by subsection 138(12)) made by the 
corporation, to the extent that it was deducted in 
computing the amount determined under clause 
(C), and 


(E) the total amount of its deferred acquisition 
expenses in respect of its property and casualty 
insurance business in Canada, to the extent that 
it can reasonably be attributed to an amount in- 
cluded in the amount determined under clause 
(A); and 


Proposed Addition aa - 181. .3(3)(a)(iv) 


(F) the total of all amounts each of which i is an 
amount recoverable through reinsurance, to 
the extent that it can. reasonably be regarded 
as being included in the amount determined 
under clause (A) in respect of a claims re- 
serve; and 

Application: The Febniary 7; 2004 dra cinta: cubsec. 102(5), 


will add cl. 181 33)(a)Gv)(F), apeligeble to. taxation his that ee 
after 1995, 


Technical Notes joecerbar 20, 2002): See “under 
181.3(3)(c)(vii). 


(e) in the case of an authorized foreign bank, the total 
of 


(i) 10% of the total of all amounts, each of which is 
the risk-weighted amount at the end of the year of 
an on-balance sheet asset or an off-balance sheet 
exposure of the bank in respect of its Canadian 
banking business that the bank would be required 
to report under the OSFI risk-weighting guidelines 
if those guidelines applied and required a report at 
that time. and 


S. 181.3(4)(d) 


(11) the total of all amounts, each of which is an 
amount at the end of the year in respect of the 
bank’s Canadian banking business that 


(A) if the bank were a bank listed in Schedule II 
to the Bank Act, would be required under the 
risk-based capital adequacy guidelines issued 
by the Superintendent of Financial Institutions 
and applicable at that time to be deducted from 
the bank’s capital in determining the amount of 
capital available to satisfy the Superintendent’s 
requirement that capital equal a particular pro- 
portion of risk-weighted assets and exposures, 
and 


(B) is not an amount in respect of a loss protec- 
tion facility required to be deducted from capi- 
tal under the Superintendent’s guidelines re- 
specting asset securitization applicable at that 
time. 


Related Provisions: 181(4) — Limitations respecting inclusions and 
deductions; 190.13 — Capital for Part VI tax. 


History: The opening words of para. 181.3(3)(a) amended, and para. 
181.3(3)(e) added, by 2001, c. 17, subsecs. 163(1), (2), applicable after 
June 27, 1999. The opening words formerly read: 


(a) in the case of a financial institution other than an insurance cor- 
poration, the amount, if any, by which the total at the end of the 
year of 


Subpara. 181.3(3)(d)(i) amended by 1998, c. 19, s. 196, applicable to 1994 
et seq. Subpara. 181.3(3)(d)(@) formerly read: 


(i) the greater of its surplus funds derived from operations (within 
the meaning assigned by subsection 138(12)), computed as if no tax 
were payable under this Part or Part VI for the year, and its attrib- — 
uted surplus for the year, 


Subpara: 181.3(3)(c)(vi) added by 1994, c. 21, subsec. 83(2), applicable to 
1992 et seq. 


Subpara. 181.3(3)(d)@) substituted by 1994, c. 21, subsec. 83(3), applica- 
ble to 1992 et seg. That subpara. formerly read: 


(i) the greater of its surplus funds derived from operations (within 
the meaning assigned by subsection 138(12)) and its attributed sur- 
plus for the year, 


Cl. 181.3(3)(d)(iv)(E) added by 1994, c. 21, subsec. 83(4), applicable to 
1992 et seq. 


Subpara. 181.3(3)(a)(vi) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
148(1), applicable to taxation years ending after June 1989. 


1.T. Technical News: No. 28 (large corporations tax — long-term debt). 


(4) Investment allowance of financial institu- 
tion — The investment allowance for a taxation year of a 
corporation that is a financial institution is 


(a) in the case of a corporation that was resident in 
‘Canada at any time in the year, the total of all amounts 
each of which is the carrying value at the end of the 
year of an eligible investment of the corporation; 


(b) in the case of an insurance corporation that was 
throughout the year not resident in Canada, the total of 
all amounts each of which 1s the carrying value at the 
end of the year of an eligible investment of the corpo- 
ration that was used or held by it in the year in the 
course of carrying on an insurance business in Canada; 


(c) in the case of an authorized foreign bank, the total 
of all amounts each of which is the amount at the end 
of the year, before the application of risk weights, that 
the bank would be required to report under the OSFI 
risk-weighting guidelines if those guidelines applied 
and required a report at that time, of an eligible invest- 
ment used or held by the bank in the year in the course 
of carrying on its Canadian banking business; and 


(d) in any other case, nil. 
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Related Provisions: 181(4) — Limitations respecting inclusions and 
deductions; 181.3(5)— Meaning of “eligible investment’; 181.5(6) — 
Whether corporations related. 


History: Subsec. 181.3(4) amended by 2001, c. 17, subsec. 163(3), appli- 
cable after June 27, 1999. Subsec. (4) formerly read: 


(4) The investment allowance of a financial institution for a taxation 
year 1s, 


(a) in the case of a financial institution that was resident in Can- 
ada at any time in the year, the total of all amounts each of 
which is the carrying value at the end of the year of an asset of 
the financial institution that is a share of the capital stock or 
long-term debt of another financial institution (other than an in- 
stitution that is exempt from tax under this Part) that is related 
to the institution (and, in the case of a financial institution that 
is an insurance corporation, that is non-segregated property 
within the meaning assigned by subsection 138(12)), 


(b) in the case of an insurance corporation that was throughout 
the year not resident in Canada, the total of all amounts each of 
which is the carrying value at the end of the year of an asset of 
the financial institution that 


(1) is non-segregated property (within the meaning assigned 

by subsection 138(12)), 

(11) is a share of the capital stock or long-term debt of an- 

other financial institution (other than an institution that is 
- exempt from tax under this Part) that is related to the insti- 

tution, and 

(iii) was used by it in the year in, or held by it in the year in 

the course of, carrying on an insurance business in Canada, 

and 


(c) in any other case, nil, 


and, for the purposes of this subsection, a credit union and another 
credit union of which the credit union is a shareholder or member 
shall be deemed to be related to each other. 


Para. 181.3(4)(a), subpara. (4)(b)(i1) and that portion of subsec. (4) follow- 
ing para. (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 
148(3), (4), (5), applicable to taxation years ending after June 1989. Those 
portions formerly read: 


(a) in the case of a financial institution that was resident in Can- 
ada at any time in the year, the total of all amounts each of 
which is the carrying value at the end of the year of an asset of 
the financial institution that is a share of the capital stock or 
long-term debt of another financial institution that is related to 
the institution (and, in the case of a financial institution that is 
an insurance corporation, that is non-segregated property, 
within the meaning assigned by subsection 138(12)), 


(11) is a share of the capital stock or long-term debt. of an- 
other financial institution that is related to the institution, 
and 


and, for the purposes of this subsection, 


(d) a credit union and another credit union of which the credit 
union is a shareholder or member, as the case may be, shall be 
deemed to be related to each other, and 

(e) a particular deposit insurance corporation (within the mean- 
ing assigned by subsection 137.1(5)), a subsidiary wholly 
owned corporation of the particular deposit insurance corpora- 
tion that is deemed by subsection 137.1(5.1) to be a deposit in- 
surance corporation and a corporation that in relation to the par- 
ticular deposit insurance corporation is a member institution 
(within the meaning assigned by subsection 137.1(5)) shall be 
deemed to be related to each other. 


(5) Interpretation — For the purpose of subsection (4), 


(a) an eligible investment of a corporation is a share of 
the capital stock or long-term debt (and, where the 
corporation is an insurance corporation, is non-segre- 
gated property within the meaning assigned by subsec- 
tion 138(12)) of a financial institution that at the end 
of the year 


(i) is related to the corporation, 
(ii) is not exempt from tax under this Part, and 


Income Tax Act 


(iii) is resident in Canada or can reasonably be re- 
garded as using the proceeds of the share or debt in 
a business carried on by the institution through a 
permanent establishment (as defined by regulation) 
in Canada; and 


(b) a credit union and another credit union of which 
the credit union is a shareholder or member are 
deemed to be related to each other. 


History: Subsec. 181.3(5) added by 2001, c. 17, subsec. 163(3), applica- 
ble after June 27, 1999, except that in its application to taxpayers other 
than authorized foreign banks for taxation years that end before 2002, 
para. 181.3(5)(a) shall be read without reference to subpara. (iil). 


Regulations: 8201 establishment” for 


181.3(5)(a)(ili)). 


Selected Cases [s. 181.3]: Manufacturers Life Insurance Co. v. R., 
[2000] 1 C.T.C. 2481 (TCC) (Balance sheet figures to be used for capital 
tax base; amounts were not “reserves’-or. “surpluses”’). 


Definitions [s. 181.3]: “amount” — 181(3), 248(1); “attributed sur- 
plus” — 181(2), Reg. 2405(3), 8602; “authorized foreign bank”, “bank”, 
“business” — 248(1); “Canada” — 255, interpretation Act 35(1); “Cana- 
dian assets” — 181(2), Reg. 8602; “Canadian banking business” — 
248(1); “Canadian premiums”, “Canadian reserve liabilities” — 181(2), 
Reg. 8602; “carrying on business in Canada” — 253; “carrying value” — 
181(3); “corporation” — 248(1), . Interpretation Act 35(1); “credit 
union” — 137(6), 248(1); “eligible investment” — 181.3(5); “financial in- 
stitution” — 181(1); “fiscal period” — 249, 249.1; “insurance corpora- 
tion’, “life insurance business” — 248(1); “long-term debt” — 181(1); 
“OSFI  risk-weighting guidelines” — 248(1); “permanent — establish- 
ment” — Reg. 8201; “preferred share”, “property”, “regulation” — 
248(1); “related” — 181.3(5)(b), 181.5(6), (7), 251(2);. “reserves” — 
181(1); “resident in Canada” — 250; “share”, “shareholder”, “subsidiary ~ 
wholly-owned corporation” — 248(1); “taxation year’ — 249; “total as- 


sets’, “total premiums’, “total reserve liabilities” — 181(2), Reg. 8602. 


(meaning of “permanent 


181.4 Taxable capital employed in Canada of non- 
resident — The taxable capital employed in Canada for 
a taxation year of a corporation (other than a financial in- 
stitution) that was throughout the year not resident in 
Canada is the amount, if any, by which 


(a) the total of all amounts each of which is the carry- 
ing value at the end of the year of an asset of the cor- 
poration used by it in the year in, or held by it in the 
year in the course of, carrying on any business carried 
on by, it during the year through a permanent establish- 
ment in Canada 


exceeds the total of 


(b) the amount of the corporation’s indebtedness at the 
end of the year (other than indebtedness described in 
any of paragraphs 181.2(3)(c) to (f)) that may reasona- 
bly be regarded as relating to a business carried on by 
it during the year through a permanent establishment 
in Canada, 


(c) the total of all amounts each of which is the carry- 
ing value at the end of the year of an asset described in 
subsection 181.2(4) of the corporation that was used 
by it in the year in, or held by it in the year in the 
course of, carrying on any business carried on by it 
during the year through a permanent establishment in 
Canada, and 


(d) the total of all amounts each of which is the carry- 
ing value at the end of the year of an asset of the cor- 
poration that 


(i) is a ship or aircraft operated by the corporation 
in international traffic or is personal property used 
in its business of transporting passengers or goods 
by ship or aircraft in international traffic, and 


(11) was used by the corporation in the year in, or 
held by it in the year in the course of, carrying on 
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any business during the year through a permanent 
establishment in Canada, 


if the country in which the corporation is resident im- 
posed neither a capital tax for the year on similar as- 
sets nor a tax for the year on the income from the op- 
eration of a ship or aircraft in international traffic, of 
any corporation resident in Canada during the year. 


History: Subpara. 181.4(d)(i) amended by 1998, c. 19, s. 197, applicable 
to 1995 et seq. 


(1) is a ship or aircraft operated by the corporation in international 
traffic or is personal property used in its business of transporting 
passengers or goods in international traffic, and 


Para. 181.4(d) added by 1994, c. 7, Sch. II (1991, c. 49), s. 149, applicable 
to taxation years ending after June 1989. 

Definitions [s. 181.4]: “amount” — 181(3), 248(1); “business” — 
248(1); “Canada” — 255; “carrying on business in Canada” — 253; “car- 
rying value” — 181(3); “corporation” — 248(1), Interpretation Act 35(1); 
“financial institution” — 181(1); “international traffic” — 248(1); “perma- 
nent establishment” — 181(2), Reg. 8602; “resident in Canada” — 250. 


_ Interpretation Bulletins [s. 181.4]: IT-532: Part I.3 — tax on large 
corporations. 


181.5 (1) Capital deduction — Subject to subsection 
(1.1), the capital deduction of a corporation for a taxation 
year is $50 million unless the corporation is related to an- 
other corporation at any time in the taxation year, in 
which case, subject to subsection (4), its capital deduction 
for the year is nil. 


History: Subsec. 181.5(1) amended by 2003, c. 15, subsec. 86(1), appli- 
cable to 2004 et seg. Subsec. 181.5(1) formerly read: 


(1) The capital deduction of a corporation for a taxation year is 
$10,000,000 unless the corporation was related to another corpora- 
tion at any time in the year, in which case, subject to subsection (4), 
its capital deduction for the year is nil. 


(1.1) Exceptions — For the purposes of applying sub- 
section 125(5.1), the definitions “unused surtax credit” in 
subsections 181.1(6) and 190.1(5), and subsection 
225.1(8), the amount of tax in respect of a corporation 
under subsection 181.1(1) for a taxation year is to be de- 
termined as if the reference to “$50 million” in subsection 
(1) were a reference to “$10 million’. 

Related Provisions: 181.5(4.1) — Parallel rule re allocation of $10 
million among associated corporations. 


History: Subsec. 181.5(1.1) added by 2003, c. 15, subsec. 86(1), applica- 
ble to 2004 et seq. 


(2) Related corporations — Subject to subsection 
(4.1), a corporation that is related to any other corporation 
at any time in a taxation year of the corporation that ends 
in a calendar year may file with the Minister in prescribed 
form an agreement on behalf of the related group of 
which the corporation is a member under which an 
amount that does not exceed $50 million is allocated 
among all corporations that are members of the related 
group for each taxation year of each such corporation 
ending in the calendar year and at a time when it was a 
member of the related group. 


Related Provisions: 181.5(4) — Amount allocated; 181.5(6) — Corpo- 
rations deemed not related. 


History: Subsec. 181.5(2) amended by 2003, c. 15, subsec. 86(1), appli- 
cable to 2004 et seg. Subsec. 181.5(2) formerly read: 


(2) A corporation that is related to any other corporation at any time 
in a taxation year of the corporation ending in a calendar year may 
file with the Minister in prescribed form an agreement on behalf of 
the related group of which the corporation is a member under which 
an amount that does not exceed $10,000,000 is allocated among all 
corporations that are members of the related group for each taxation 
year of each such corporation ending in the calendar year and at a 
time when it was a member of the related group. 


S. 181.5(6) 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Forms: T2 SCH 36: Agreement among related corporations — Part 1.3 
tax. 


(3) Allocation by Minister — Subject to subsection 
(4.1), the Minister may request a corporation that is re- 
lated to any other corporation at the end of a taxation year 
to file with the Minister an agreement referred to in sub- 
section (2) and, if the corporation does not file such an 
agreement within 30 days after receiving the request, the 
Minister may allocate an amount among the members of 
the related group of which the corporation is a member 
for the taxation year not exceeding $50 million. 


History: Subsec. 181.5(3) amended by 2003, c. 15, subsec. 86(1), appli- 
cable to 2004 et seg. Subsec. 181.5(3) formerly read: 


(3) Idem —- The Minister may request a corporation that is related 
to any other corporation at the end of a taxation year to file with the 
Minister an agreement referred to in subsection (2).and, if the cor- 
poration does not file such an agreement within 30 days after re- 
ceiving the request, the Minister may allocate an amount among the 
members of the related group of which the corporation is a member 
for the year not exceeding $10,000,000. 


(4) Idem — The least amount allocated for a taxation 
year to a member of a related group under an agreement 
described in subsection (2) or by the Minister pursuant to 
subsection (3) is the capital deduction of that member for 
that taxation year. 


(4.1) Exceptions — For the purposes of applying sub- 
section 125(5.1), the definitions “unused surtax credit” in 
subsections 181.1(6) and 190.1(5), and subsection 
225.1(8), subsections (2) to (4) are to be read as if the 
amount determined under subsection (2) or (3), as the 
case may be, in respect of the corporation for the taxation 
year were that proportion of $10 million that the amount 
otherwise determined in respect of the corporation for the 
taxation year under that subsection is of $50 million. | 


History: Subsec. 181.5(4.1) added by 2003, c. 15, subsec. 86(2), applica- 
ble to 2004 et seq. 


(5) Idem — Where a corporation (in this subsection re- 
ferred to as the “first corporation”) has more than one tax- 
ation year ending in the same calendar year and is related 
in 2 or more of those taxation years to another corporation 
that has a taxation year ending in that calendar year, the 
capital deduction of the first corporation for each such 
taxation year at the end of which it is related to the other 
corporation is an amount equal to its capital deduction for 
the first such taxation year. 


(6) Idem — Two corporations that would, but for. this 
subsection, be related to each other by reason only of 


(a) the control of any corporation by Her Majesty in 
right of Canada or a province, or 


(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and subsection 
181.3(4), deemed not to be related to each other except 
that, where at any time a taxpayer has a right referred to 
in paragraph 251(5)(b) with respect to shares and it can 
reasonably be considered that one of the main purposes 
for the acquisition of the right was to avoid any limitation 
on the amount of a corporation’s capital deduction for a 
taxation year, for the purpose of determining whether a 
corporation is related to any other corporation, the corpo- 
rations are, for the purposes of this section, deemed to be 
in the same position in relation to each other as if the right 
were immediate and absolute and as if the taxpayer had 
exercised the right at that time. 


Related Provisions: 256(6), (6.1) — Meaning of “control”. 


1453 


S. 181.5(6) 


History: The closing words of subsec. 181.5(6) amended by 1998, c. 19, 
s. 198, applicable after April 26, 1995. The closing words formerly read; 


shall, for the purposes of this section and subsection 181.3(4), be 
deemed not to be related to each other except that, where at any 
time a taxpayer has a right referred to in paragraph 251(5)(b) with 
respect to shares and it may reasonably be considered that one of 
the main purposes of the acquisition of the right was to avoid any 
limitation on the amount of a corporation’s capital deduction for a 
taxation year, for the purposes of determining whether a corporation 
is related to any other corporation, the corporations shall, for the 
purposes of this section, be deemed to be in the same position in 
relation to each other as if the taxpayer owned the shares. 


(7) Related corporations that are not associ- 
ated — For the purposes of subsection 181.3(4) and this 
section, a Canadian-controlled private corporation and an- 
other corporation to which it would, but for this subsec- 
tion, be related at any time shall be deemed not to be re- 
lated to each other at that time where the corporations are 
not associated with each other at that time. 


History: Subsec. 181.5(7) added by 1994, c. 7, Sch. II (1991, c. 49), s. 
150, applicable to 1991 et seg. and, where a corporation so elected by 
notifying the Minister of National Revenue in writing before 1992 [1994, 
c. 7, Sch. VUI (1993, c. 24), s. 159 provides that where such an election is 
made before December 11, 1993, the election shall be deemed to have 
been made before 1992] (and, where applicable, by filing with the Min- 
ister in prescribed form a revised agreement for the purposes of subsec. 
181.5(2)), to its 1989 and 1990 taxation years. 


Definitions [s. 181.5]: “amount” — 181(3), 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “control” — 256(6), (6.1); “corporation” — 
248(1), Interpretation Act 35(1); “Her Majesty” — Interpretation Act 
35(1); “Minister”, “prescribed” — 248(1); “province” — Interpretation 
Act 35(1); “related” — 181.5(6), (7), 251(2); “related group” — 251(4); 
“share” — 248(1); “taxation year” — 249. 


181.6 Return — Every corporation that is or would, but 
for subsection 181.1(4), be liable to pay tax under. this 
Part for a taxation year shall file with the Minister, not 
later than the day on or before which the corporation is 
required by section 150 to file its return of income for the 
year under Part I, a return of capital for the year in pre- 
scribed form containing an estimate of the tax payable 
under this Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing; 235 — Penalty for 
failure to file return even where no balance owing. 


History: S. 181.6 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 108, 
to add “that is or would, but for subsection 181.1(4), be”, applicable to 
1992 et seq. 


Definitions [s. 181.6]: “corporation” — 248(1), Interpretation Act 
35(1); “Minister” — 248(1); “taxation year” — 249. 


Forms: T2 SCH 33: Part I.3 tax on large corporations; T2 SCH 34: Part 
1.3 tax on financial institutions; T2 SCH 35: Part I.3 tax on large insurance 
corporations; T2 SCH 342: Nova Scotia tax on large corporations; T2 
SCH 343: Nova Scotia tax on large corporations — agreement among re- 
lated corporations; T2 SCH 37: Calculation of unused surtax credit; T2 
SCH 361: New Brunswick tax on large corporations; T2 SCH 362: New 
Brunswick tax on large corporations — agreement among related 
corporations. 


181.7 Provisions applicable to Part — Sections 152, 
158 and 159, subsection 161(11), sections 162 to 167 and 
Division J of Part I apply to this Part with such modifica- 
tions as the circumstances require and, for the purpose of 
this section, paragraph 152(6)(a) shall be read as follows: 


(a) a deduction under section 181.1(4) in respect of 
any unused surtax credit (within the meaning as- 
signed by subsection 181.1(6)) for a subsequent tax- 
ation year,” 


Related Provisions: 157(1), (2), (2.1) — Instalment and payment obli- 
gations; 161(1), (4.1) — Interest. 


Income Tax Act 


History: S. 181.7 substituted for 181.7 to 181.9 by 1994, c. 7, Sch. VII 
(1993, c. 24), s. 109, applicable to 1992 et seg. Ss. 181.7 to 181.9 formerly 
read: 


181.7 (1) Payment of tax — Every corporation liable to pay tax 
under this Part for a taxation year shall pay to the Receiver General 
in respect of the year 


(a) either 


(1) on or before the last day of each month in the year, '/i2 of 
the amount estimated by it to be its tax payable under this 
Part for the year, 


(11) on or before the last day of each month in the year, '/i2 
of its first instalment base for the year, or 


(iii) on or before the last day of each of the first two months 
in the year, '/i2 of its second instalment base for the year, 
and on or before the last day of each of the following 
months in the year, '/io of the amount by which its first in- 
stalment base for the year exceeds '/6 of its second instal- 
ment base for the year; and 


(b) the remainder of its tax payable under this Part for the year, 
on or before the day on or before which the corporation is, pur- 
suant to paragraph 157(1)(b), required to pay the remainder of 
its tax payable under Part I for the year or would be so required 
if a remainder of that tax were payable and, where the corpora- 
tion so elects in its return of income under this Part for the year, 
if clause 157(1)(b)G)(A) were read as follows: 


“(A) the corporation carried on an active business in Can- 
ada in the year or in its immediately preceding taxation 
year, and” 


(2) Instalment bases — In this section, 


(a) the first instalment base of a corporation for a particular tax- 
ation year is the product obtained when the tax payable under 
this Part by the corporation for its taxation year immediately- 
preceding the particular year is multiplied by the ratio that 365 
is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular 
taxation year is the amount of the first instalment base of the 
corporation for its taxation year immediately preceding the par- 
ticular year, 


but where a particular taxation year of a corporation that was 
formed as a result of an amalgamation or merger is its first taxation 
year ending after the amalgamation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of 
all amounts each of which is the product obtained when the tax 
payable under this Part by a corporation that entered into the 
amalgamation or merger, for its last taxation year preceding the. 
amalgamation or merger is multiplied by the ratio that 365 is of 
the number of days in that year, and 


(d) its second instalment base for the particular year is the total 
of all amounts each of which is an amount ‘equal to the first 
instalment base of a corporation that entered into the amalga- 
mation or merger, for its last taxation year preceding the amal- 
gamation or merger. 


181.8 (1) Interest — Where, at any time after the day on or before 
which a corporation is required to pay the remainder of its tax paya- 
ble under this Part for a taxation year, 


(a) the amount of its tax payable under this Part for the year 
exceeds 


(b) the total of all amounts each of which is the amount paid at 
or before that time on account of its tax payable and applied as 
at that time by the Minister against the corporation’s liability 
for an amount payable under this Part for the year, 


the corporation shall pay to the Receiver General interest at a pre- 
scribed rate on the excess, computed for the period during which 
that excess is outstanding. 


(2) ldem — Where a corporation that is required by this Part to pay 
an instalment of tax has failed to pay all or any part thereof on or 
before the day on or before which the instalment was required to be 
paid, it shall pay to the Receiver General, in addition to the interest 
payable under subsection (1), interest at a prescribed rate on the 
amount that it failed to pay, computed from the day on or before 
which the amount was required to be paid to the earlier of the day of 
payment and the beginning of the period in respect of which the 
corporation is required to pay interest thereon under that subsection. 
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(3) Limitation on instalments — For the purposes of subsection 
(2), where a corporation is required to pay an instalment of tax for a 
taxation year computed by reference to a method described in sub- 
section 181.7(1), the corporation shall be deemed to have been lia- 
ble to pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, 
(b) its first instalment base for the year, or 


(c) its second instalment base for the year and its first instal- 
ment base for the year, 


whichever method gives rise to the least amount required to be paid 
by the corporation on or before the days referred to in subpara- 
graphs 181.7(1)(a)(i) to (iii). 


181.9 Provisions applicable to Part — Sections 152, 158 and 159, 
subsections 161(2.1), (2.2) and (11), sections 162 to 167 and Divi- 
sion J of Part I are applicable to this Part with such modifications as 
the circumstances require. 


Para. 181.7(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 151, 
applicable to taxation years ending after June 1989, except that, in its ap- 
plication to taxation years ending before 1991, an election referred to in 
the para. made by a corporation by notifying the Minister of National Rev- 
enue in writing before 1992 [1994, c. 7, Sch. VII (1993, c. 24), s. 159 
provides that where such an election is made before December 11, 1993, 
the election shall be deemed to have been made before 1992] shall be 
deemed to have been made by the corporation in its return of income 
under Part 1.3 for the taxation year to which the election relates. Para. 
181.7(1)(b) formerly read: 


(b) the remainder of its tax payable under this Part for the year, on 
or before the day on or before which the corporation is, pursuant to 
paragraph 157(1)(b), required to pay the remainder of its tax paya- 
ble under Part I for the year or would be so required if a remainder 
of that tax were payable. 


Definitions [s. 181.7]: “unused surtax credit” — 181.1(6). 


Interpretation Bulletins [s. 181.7]: IT-532: Part 1.3 —tax on large 
corporations. 


181.71 Provisions applicable — Crown corpora- 
tions — Section 27 applies to this Part with any modifi- 
cations that the circumstances require. 


History: S. 181.71 added by 1998, c. 19, s. 199, applicable to taxation 
years that end after June 1989. 


Interpretation Bulletins [s. 181.71]: IT-532: Part I.3 — tax on large 
corporations. 


PART Ii — TOBACCO 
MANUFACTURERS’ SURTAX 


182. (1) Surtax — Every corporation shall pay a tax 
under this Part for each taxation year equal to 50% of the 
corporation’s Part I tax on tobacco manufacturing profits 
for the year. 


Related Provisions: 183 — Return and payment of tax. 


History: Subsec. 182(1) amended to replace “40%” with “50%” by 2001, 
c. 16, s. 43, applicable to taxation years ending after April 5, 2001, except 
that, in its application to a corporation’s taxation year that includes that 
day, the subsec., as amended, shall be read as follows: 


(1) Surtax — Every corporation shall pay a tax under this Part for 
the corporation’s taxation year that includes April 5, 2001, equal to 
the total of 


(a) 40% of that proportion of the corporation’s Part I tax on 
tobacco manufacturing profits for the year that the number of 
days in the year that are before April 6, 2001, is of the total 
number of days in the year, and 


(b) 50% of that proportion of the corporation’s Part I tax on 
tobacco manufacturing profits for the year that the number of 
days in the year that are after April 5, 2001, is of the total num- 
ber of days in the year. 


S. 182(2) tob 


Subsec. 182(1) amended by 2000, c. 30, s. 173, applicable to taxation 
years that end after February 8, 2000. The subsec. formerly read: 


(1) Surtax — Every corporation shall pay a tax under this Part for 
each taxation year equal to 40% of that proportion of the corpora- 
tion’s Part I tax on tobacco manufacturing profits for the year that 


(a) the number of days in the year that are after February 8, 
1994 and before February 9, 2000 


is of 
(b) the number of days in the year. 


Para. 182(1)(a) amended by 1997, c. 26, s. 77, applicable to taxation years 
ending after February 8, 1997. Para. (a) formerly read: 


(a) the number of days in the year that are after February 8, 1994 
and before February 9, 1997 
(2) Definitions — In this Part, 


‘Part [ tax on tobacco manufacturing profits’’ of a cor- 
poration for a taxation year means 21% of the amount de- 
termined by the formula 
AXB 
—D 
“C 


where 


A is the amount that would be the corporation’s Cana- 
dian manufacturing and processing profits for the year, 
within the meaning assigned by subsection 125.1(3), if 
the total of all amounts, each of which is the corpora- 
tion’s loss for the year from an active business, other 
than tobacco manufacturing, carried on by it in Can- 
ada, were equal to the lesser of 


(a) that total otherwise determined, and 


(b) the total of all amounts, each of which is the 
amount of the corporation’s income for the year 
from an active business, other than tobacco manu- 
facturing, carried on by it in Canada. 


Bis the corporation’s tobacco manufacturing capital and 
labour cost for the year, 


C is the total of the corporation’s cost of manufacturing 
and processing capital for the year and its cost of man- 
ufacturing and processing labour for the year, within 
the meanings assigned by regulations made for the 
purposes of section 125.1, and 


D is 


(a) where the corporation is a Canadian-controlled 
private corporation throughout the year, the corpo- 
ration’s business limit for the year as determined 
for the purpose of section 125, and 


(b) in any other case, nil; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


Regulations: 5202, 5204 (cost of manufacturing and processing capital, 
cost of manufacturing and processing labour). 


‘tobacco manufacturing” means any activity (other than 
farming) relating to the manufacture or processing in 
Canada of tobacco or tobacco products in or into any 
form that is, or would after any further activity become, 
suitable for smoking; 


“tobacco manufacturing capital and labour cost” of a 
corporation for a taxation year means the total of the 
amounts that would be the corporation’s cost of manufac- 
turing and processing capital for the year and its cost of 
manufacturing and processing labour for the year, within 
the meanings assigned by regulations made for the pur- 
pose of section 125.1, if the manufacturing or processing 
referred to in the definition “qualified activities” in those 
regulations were tobacco manufacturing. 
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Regulations: 5202, 5204 (cost of manufacturing and processing capital, 
cost of manufacturing and processing labour). 


History: S. 182 added by 1994, c. 29, s. 16, applicable to taxation years 
ending after February 8, 1994. 


Definitions [s. 182]: “active business”, “amount” — 248(1); “business 


limit” — 125(2)}+(5); “Canada” — 255; “‘Canadian-controlled private cor- 
poration” — 125(7), 248(1); “carried on in Canada” — 253; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “farming” — 248(1); “Part I tax 
on tobacco manufacturing profits” — 182(2); “taxation year” — 249; “to- 


bacco manufacturing”, “tobacco manufacturing capital and labour cost” — 
182(2). 


183. (1) Return — Every corporation that is liable to pay 
tax under this Part for a taxation year shall file with the 
Minister a return for the year in prescribed form not later 
than the day on or before which the corporation is re- 
quired by section 150 to file its return of income for the 
year under Part I. 


Related Provisions: 150(1)(a)— Deadline for Part [I 


150.1(5) — Electronic filing. 


return; 


Forms: T2 SCH 46: Part II — tobacco manufacturers’ surtax. 


(2) Payment — Every corporation shall pay to the Re- 
ceiver General on or before its balance-due day for each 
taxation year its tax payable under this Part for the year. 


History: Subsec. 183(2) amended by 2000, c. 30, s. 174, applicable to 
taxation years that end after February 8, 2000. The subsec. formerly read: 


(2) Payment — Every corporation shall pay to the Receiver Gen- 
eral on or before the later of June 30, 1994 and the last day of the 
second month after the end of each taxation year its tax payable 
under this Part for the year. 


(3) Provisions applicable — Subsections 150(2) and 
(3), sections 151, 152, 158 and 159, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I ap- 
ply to this Part with such modifications as the circum- 
stances require. 

History: S. 183 added by 1994, c. 29, s. 16, applicable to taxation years 
ending after February 8, 1994. 

Definitions [s. 183]: “balance-due day” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “Minister”, “prescribed” — 248(1); “pre- 
scribed rate” — Reg. 4301; “taxation year” — 249. 


PART Il.1 — TAX ON CORPORATE 
DISTRIBUTIONS 


183.1 (1) Application of Part — This Part applies to a 
corporation (other than a mutual fund corporation) for a 
taxation year in which the corporation, at any time in the 
year, 


(a) was a public corporation; or 


(b) was resident in Canada and had a class of shares 
outstanding that were purchased and sold in the man- 
ner in which such shares normally are purchased and 
sold by any member of the public in the open market. 


(2) Tax payable — Where, as a part of a transaction or 
series of transactions or events, 


(a) a corporation, or any person with whom the corpo- 
ration was not dealing at arm’s length, has, at any 
time, paid an amount, directly or indirectly, to any per- 
son as proceeds of disposition of any property, and 


(b) all or any portion of the amount may reasonably be 
considered, having regard to all the circumstances, to 
have been paid as a substitute for dividends that would 
otherwise have been paid in the normal course by the 
corporation, 


Income Tax Act 


the corporation shall, on or before its balance-due day for 
its taxation year that includes that time, pay tax of 45% of 
that amount or portion of it, as the case may be. 


Related Provisions: 248(10) — Series of transactions. 


History: The closing words of subsec. 183.1(2) amended by 2003, c. 15, 
s. 119, applicable to taxation years that begin after June 2003. The closing 
words formerly read: 


the corporation shall, on or before the day on or before which it is 

required to file its return of income under Part I for its taxation year 
that includes that time, pay a tax of 45% of that amount or portion 
thereof, as the case may be. 


(3) Stock dividend — Where, as a part of a transaction 
or series of transactions or events, 


(a) a share was issued by a corporation as a stock divi- 
dend and the amount of the stock dividend was less 
than the fair market value of the share at the time that 
it was issued, and 


(b) the share or any other share of the capital stock of 
the corporation was purchased, directly or indirectly, 
by the corporation, or by a person with whom the cor- 
poration was not dealing at arm’s length, for an 
amount in excess of its paid-up capital, 


that excess shall, for the purposes of subsection (2), be 
deemed to have been paid as a substitute for dividends 
that would otherwise have been paid in the normal course 
by the corporation. 


(4) Purchase of shares — Where, as a part of a trans- 
action or series of transactions or events, 


(a) a share of the capital stock of a corporation was 
purchased, directly or indirectly, by the corporation, or 
any person with whom the corporation was not dealing 
at arm’s length, and 


(b) any portion of the amount paid for the share may 
reasonably be considered, having regard to all the cir- 
cumstances, as consideration for a dividend that had 
been declared, but not yet paid, on the share, 


that portion of the amount shall, for the purposes of sub- 
section (2), be deemed to have been paid as a substitute 
for dividends that would otherwise have been paid in the 
normal course by the corporation notwithstanding that the 
dividend was actually paid thereafter. 


(5) Indirect payment — Where, as a part of a transac- 
tion or series of transactions or events, a person received 
a payment from a corporation, or from any person with 
whom the corporation was not dealing at arm’s length, in 
consideration, in whole or in part, for paying an amount 
to any other person as proceeds of disposition of any pro- 
perty, the corporation shall, for the purposes of subsection 
(2), be deemed to have paid the amount indirectly to the 
other person. 


(6) Where subsec. (2) does not apply — Subsection 
(2) does not apply if none of the purposes of the transac- 
tion or series of transactions or events referred to therein 
may reasonably be considered, having regard to all the 
circumstances, to have been to enable shareholders of a 
corporation who are individuals or non-resident persons 
to receive an amount, directly or indirectly, as proceeds of 
disposition of property rather than as a dividend on a 
share that was of a class that was listed on a stock ex- 
change or that was purchased and sold in the manner in 
which shares are normally purchased and sold by any 
member of the public in the open market. 


| (7) Where subsec. 110.6(8) does not apply — 


Where this section has been applied in respect of an 


1456 


Part I] — Additional Tax on Excessive Elections 


amount, subsection 110.6(8) does not apply to the capital 
gain in respect of which the amount formed all or a part 
of the proceeds of disposition. 


Definitions [s. 183.1]: “adjusted cost base” — 54, 248(1); ‘“tamount” — 
248(1); “arm’s length’ — 251(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “class of shares” — 248(6); “corporation” — 248(1), In- 
terpretation Act 35(1); “dividend”, es “individual” — 248(1); 
“mutual fund corporation” — 131(8), 248(1); “non-resident” — 248(1); 
“paid-up capital” — 89(1), 248(1); “person”, “prescribed”’, “ 
248(1); “public corporation” — 89(1), 248(1); “resident in Canada” — 
250; “series of transactions or events” — 248(10); “share”, “share- 
holder” — 248(1); “substituted property” — 248(5); “taxation year’ — 
249. 


183.2 (1) Return — Every corporation liable to pay tax 
under this Part for a taxation year shall, on or before the 
day on or before which it is required to file its return of 
income under Part I for the year, file with the Minister a 
return for the year under this Part in prescribed form. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2141: Part II.1 tax return — tax on corporate distributions. 


(2) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152, 158 and 159, subsections 
160.1(1) and 161(1) and (11), sections 162 to 167 and Di- 
vision J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 183.2]: 
35(1); “Minister”, 


“corporation” — 248(1), Interpretation Act 
“prescribed” — 248(1); “taxation year” — 249. 


PART Ill — ADDITIONAL TAX ON 
EXCESSIVE ELECTIONS 


184. (1) [Repealed under former Act] 


(2) Tax on excessive elections — Where a corpora- 
tion has elected in accordance with subsection 83(2), 
130.1(4) or 131(1) in respect of the full amount of any 
dividend payable by it on shares of any class of its capital 
stock and the full amount of the dividend exceeds the por- 
tion thereof deemed by that subsection to be a capital div- 
idend or capital gains dividend, as the case may be, the 
corporation shall, at the time of the election, pay a tax 
under this Part equal to */s of the excess. 


Proposed Amendment — 184(2) 


(2) Tax on excessive elections — If a corporation 
has elected in accordance with subsection 83(2), 
130.1(4) or 131(1) in respect of the full amount of any 
dividend payable by it on shares of any class of its capi- 
tal stock (in this section referred to as the “original divi- 
dend”) and the full amount of the original dividend ex- 
ceeds the portion of the original dividend deemed by 
that subsection to be a capital dividend or capital gains 
dividend, as the case may be, the corporation shall, at 
the time of the election, pay a tax under this Part equal 
to 3/5 of the excess. 


Application: The February 27, 2004 draft legislation, s, 103, will 
amend subsec. 184(2) to read as above, applicable to original dividends 
paid by a corporation after its 1999 taxation year. 


Technical Notes (December 20, 2002): Under section 83, 
a private corporation can identify a dividend as a “capital divi- 
dend,” with the result that the dividend is not taxable to the 
shareholders who receive it. In concept, a capital dividend is a 
distribution of the non-taxable portion of the corporation’s cap- 
ital gains, which portion is recorded in the corporation's “capi- 
tal dividend account”. A similar mechanism allows mutual 
fund corporations and mortgage investment corporations to 


S. 184(3)(a) 


designate a dividend as a “capital gains dividend” — which is 
taxable to the shareholder, but as a capital gain. 

Part Hl of the Act (sections 184 and 185) applies a special tax 
toa corporation that designates as a capital dividend or a capi- 
tal gains dividend an amount that exceeds the amount available 
to be paid as such a dividend. If the corporation obtains the 
consent of its shareholders, it can avoid the special tax by treat- 
ing the excess amount as a separate taxable dividend. 


These amendments simplify Part I and update its language, 
reduce the rate of the special tax, and modify the requirement 
for shareholder consent to the recharacterization of an exces- 
sive dividend. These amendments apply to dividends that are 
paid by a corporation after its 1999 taxation year, with a special 
transitional rule for elections, described below in the notes to 
subsection 184(5). 


Subsection 184(2) applies the tax under Part ill of the Act to 
the amount by which a dividend paid by a corporation as a cap- 
ital dividend or a capital gains dividend exceeds the amount 
eligible to be so designated. For greater clarity, the subsection 
is amended to refer to the full amount of the initial dividend as 
the “original dividend.” That term i: then used elsewhere in 
amended Part II]. _ _ 

The rate of tax imposed by subsection 184(2) is also changed, 
as part of a series of amendments that reflect recent and 
planned reductions in tax rates. The rate is reduced from 75% 
of the excess capital gains dividend to 60% of the excess. 


Related Provisions: 18(1)(t)— Tax is non-deductible; 87(2)(z.2) — 
Amalgamation — continuing corporation; 184(3) — Election to treat ex- 
cess as a separate dividend. 


(2.1) Reduction of excess — Notwithstanding subsec- 
tion (2), where a corporation has elected in accordance 
with subsection 83(2) in respect of the full amount of a 
dividend that became payable by it at a particular time in 
its 1988 taxation year and before June 18, 1987, the 
amount of the excess referred to in subsection (2) in re- 
spect of the dividend shall be deemed, for the purposes of 
subsection (2), to be the amount of the excess that would 
have been determined under subsection (2) in respect of 
the dividend if the corporation’s taxation year had ended 
on December 31, 1987. 


_ Proposed Repeal — 184(2.1) 


Application: The February 27, 2004 draft legislation, s. 103, will repeal 
subsec. 184(2.1), applicable to — dividends ee by a corporation 
after its 1999 taxation year. 

Technical Notes (December 20, 2002): Subsection 184(2.1) 
is a transitional rule that applies to certain dividends that became 
payable before June 18, 1987. That subsection has lapsed and is 
repealed. . 


(3) Election to treat excess as separate divi- 
dend — Where, in respect of a dividend payable at a par- 
ticular time after 1971, a corporation would, but for this 
subsection, be required to pay a tax under this Part equal 
to all or a portion of an excess referred to in subsection 
(2) of this section or subsection 184(1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, 
it may elect in prescribed manner on or before a day that 
is not later than 90 days after the day that is the later of 
December 15, 1977 and the day of mailing of the notice 
of assessment in respect of the tax that would otherwise 
be payable under this Part, and on such an election being 
made, subject to subsection (4), the following rules apply: 


(a) the amount by which the full amount of the divi- 
dend exceeds the amount of the excess shall be 
deemed for the purposes of the election that the corpo- 
ration made in respect of the dividend under subsec- 
tion 83(2), 130.1(4) or 131(1) of this Act or subsection 
83(1) of the Income Tax Act, chapter 148 of the Re- 
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vised Statutes of Canada, 1952, and for all other pur- 
poses of this Act to be the full amount of a separate 
dividend that became payable at the particular time; 


(b) such part of the excess as the corporation may 
claim shall, for the purposes of any election in respect 
thereof under subsection 83(2), 130.1(4) or 131(1) of 
this Act or subsection 83(1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
and, where the corporation has so elected, for all pur- 
poses of this Act, be deemed to be the full amount of a 
separate dividend that became payable immediately 
after the particular time; 


(c) the amount by which the excess exceeds any por- 
tion deemed by paragraph (b) to be a separate divi- 
dend for all purposes of this. Act shall be deemed to be 
a separate dividend that is a taxable dividend that be- 
came payable at the particular time; and 


(d) each person who held any of the issued shares of 
the class of shares of the capital stock of the corpora- 
tion in respect of which the full amount of the divi- 
dend was paid shall be deemed 


(1) not to have received any portion of the dividend, 
and 


(ii) to have received at the time the dividend was 
paid the proportion of any separate dividend, deter- 
mined under paragraph (a), (b) or (c), that the num- 
ber of shares of that class held by the person at the 
time the dividend was paid is of the number of 
shares of that class outstanding at that time except 
that, for the purpose of Part XIII, a separate divi- 
dend that is a taxable dividend, a capital dividend 
or a life insurance capital dividend shall be deemed 
to have been paid on the day that the election in 
reapect of this subsection is made. 


sy robeeat Amendment - — 7 eae. 


section, be seule to p 
spect of an excess refer 


at the Sates time; 


(b) if the corporation iden acs’ in ats erection ex 
part of the excess, that part is, for the purposes of 
any election under subsection 83(2), 130.1(4) or 
131(1) in respect of that part, and, where the corpo- 
ration has so elected, for all purposes of this Act, | 
deemed to be the amount of a separate dividend that 
became payable feted pigs alee ithe: joo tees 
time; oe 


(c) the amount by wicks the eXCeSs dliexooeeld any por- 
tion deemed by paragraph (b) to be a separate divi- 

_ dend for all purposes of this Act is deemed to be a 
separate taxable dividend that became panne at the 
particular time; and 


(d) each person who held any of the Sued! none of 
the class of shares of the capital stock of the corpora- 
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tion in respect of clei the mentee eee ‘was: 
paid i is deemed — 3 


(i) not to have received _ portion oft the “brig 
nal dividend, and 31 enollinilol 


(ii) to have receiver at the time that any faa ites 
_ dividend determined under any of paragraphs (a) _ 
- to (c) became payable, the proportion of that divi- 

dend that the number of shares of that class held — 
by the person at the particular time is of the num- ~ 
ber of shares of that class outstanding at the par- 
cular time except that, for the purpose of Part 
Ill, the separate dividend is deemed to be Jee 

nt the day that the election 1 in p Teens : 


$ a v4 4 separate pees Sie | 
ubsection is amended to 
Sa cles its sani pelt holes (2) ba, (O08) 


Related Provisions: 184(4)— Concurrence with election; 184(5) — 
Exception for non-taxable shareholders; 220(3.2), Reg. 600(b) — Late fil- 
ing of election or revocation. 


Regulations: 2106 (prescribed manner). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: [T-66R6: Capital dividends. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(3.1) Election to treat dividend as loan — Where a 
corporation has elected. in accordance. with subsection 
83(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of the full amount of 
any dividend that became payable by it at a particular 
time after March 31, 1977 and before 1979 and the corpo- 
ration made a reasonable attempt to correctly determine 
its tax-paid undistributed surplus on hand immediately 
before the particular time and its 1971 capital surplus on 
hand immediately before the particular time and all or any 
portion of the dividend 


(a) has given rise to a gain from the disposition of a 
share of the corporation. by virtue of subsection 40(3), 
or 


(b) is an excess referred to in subsection 184(1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, 


if the corporation so elects under, this suibsertiemh 
(c) in any case referred to in paragraph (a), not later 
than December 31, 1982 or such earlier day as is 90 
days after the latest of 
(i) February 26, 1981, 
(ii) the day on which a notice of assessment or re- 
assessment is mailed to a shareholder of the corpo- 
ration in respect of a gain referred to in paragraph 
(a), and 7 
(iii) such day as is agreed to by the Minister in 
writing, or 
(d) in any other case, not later than 90 days after the 
later of 
(i) February 26, 1981, and 


(11) the day on which the Minister notifies the cor- 
poration by registered letter that it has an excess 
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referred to in subsection 184(1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, in respect of the dividend, 


and the penalty referred to in subsection (5) in respect of 
the election is paid by. the corporation at the time the elec- 
tion is made, the following rules apply: 


(e) the whole dividend or such portion of it as the cor- 
poration may claim shall, for the purposes of this Act, 
be deemed not to be a dividend but to be a loan made 
at the particular time by the corporation to the persons 
who received all or any portion of the dividend if the 
full amount of the loan is repaid to the corporation 
before such date as is stipulated by the Minister and 
the corporation satisfies such terms and conditions as 
are specified by the Minister, and 


(f) sections 15 and 80.4 do not tale to such a tean. 


~ Proposed. Repeal 


Application: The February 2, 2004 ‘draft legislation, 
~ subsec. 184(. 1), applicable to aa dividends oe : 
after its 1999 taxation year. - 


Technical Notes (petember 20, 2002): See under 184(2), 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 184(3.1)]: Special Risks Holdings Inc. v. 
Canada, [1995] 1 C.T.C. 202 (FCA); affirming [1994] 2 C.T.C. 274 
(FCTD) (No reasonable attempt to correctly determine surpluses). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-66R6: Capital dividends. 


(3.2) idem — Where a corporation has elected in accor- 
dance with subsection 83(2) in respect of the full amount 
of any dividend that became payable by it at a particular 
time after December 3, 1985 and before 1986 and the cor- 
poration made a reasonable attempt to correctly determine 
its capital dividend account immediately before the par- 
ticular time and all or any portion of the dividend is an 
excess referred to in subsection (2), if 


(a) the corporation so elects under this subsection not 
later than 90 days after the later of 


(1) December 19, 1986, and 


(ii) the day on which the Minister notifies the cor- 
poration by registered letter that it has an excess 
referred to in subsection (2) in respect of the divi- 
dend, and 


(b) the penalty referred to in subsection (5) in respect 
of the election is paid by the corporation at the time 
the election under this subsection is made, 


the following rules apply: 


(c) the whole dividend or such portion of it as the cor- 
poration may claim shall, for the purposes of this Act, 
be deemed not to be a dividend but to be a loan made 
at the particular time by the corporation to the persons 
who received all or any portion of the dividend if the 
full amount of the loan is repaid to the corporation 
before such date as is stipulated by the Minister and 
the corporation satisfies such terms and conditions as 
are specified by the Minister, and 


(d) sections 15 and 80.4 do not apply to such a loan. 


Proposed Repeal — 184(3.2) 


Application: The February 27, 2004 draft legislation, s. 103, will repeal 
Subsec. 184(3.2), applicable to original dividends paid by a corporation 
after its 1999 taxation year. 


Technical Notes (December 20, 2002): See under 184(2). 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 
Interpretation Bulletins: IT-66R6: Capital dividends. 


103, will repeal 
| Corporation 


S. 184(5) 


(4) Concurrence with election — An election under 
subsection (3) is not valid unless 


(a) it is made with the concurrence of the corporation 
and all its shareholders 


(1) who received or were entitled to receive all or 
any portion of the dividend in respect of which a 
tax would, but for subsection (3), be payable under 
this Part, and 


(ii) whose addresses were known to the corpora- 
tion; and 


(b) either 


(1) it is made on or before the day that is 30 months 
after the day on which the dividend became paya- 
ble, or 


(ii) each shareholder described in subparagraph 
(a)(1) concurs with the election, in which case, not- 
withstanding subsections 152(4) to (5), such as- 
sessment of the tax, interest and penalties payable 
by each such shareholder for any taxation year may 
be made as is necessary to take the corporation’s 
election into account. 


Proposed Amendment — 184(4) 


(4) Concurrence with election- = fe election under 
subsection (3) i is valid only if 


@ it is made with the concurrence of the corporation 
_and all its shareholders 


4) who. received or were entitled to receive all or 
any portion of the original dividend, and 


a) whose addresses were > known to Oe: corpora- 
tion, and | , 


O) either 


(i) it 1s “made 61 on or Wefote tie > day that is 30 
~ months after the day on which the original divi- 
_dend became payable, or 


(ii) each shareholder described in. subparagraph 
 (a)(i) concurs with the election, in which case, 
_ notwithstanding subsections 152(4) to (5), any 
~_ assessment of the tax, interest and penalties paya- 
ble by each of those shareholders for any taxation 
year shall be made that is necessary to take the 
corporation’ s election into account. 
Application: Vhe February. 27, 2004 draft legislation, $; 103, will 
amend subsec. 184(4) to read as above, applicable to original dividends 
paid by a corporation after its 1999 taxation year. 
Technical Notes (December 20, 2002): Subsection 184(4) 
sets out the requirements for shareholders’ consent to the 
recharacterization, under subsection 184(3), of an excessive 
capital dividend or capital gains dividend. This subsection is 
amended to update and clarify its language. 


Related Provisions: 185 — Assessment of tax. 


(5) Penalty — The penalty in respect of an election 
under subsection (3.1) or (3.2) in relation to a particular 
dividend is an amount equal to the product obtained when 
$500 is multiplied by the proportion that the number of 
months or parts of months during the period commencing 
on the day the dividend became payable and ending on 
the day on which that election was made is of 12. 


Proposed Amendment — 184(5) 


(5) Exception for non-taxable shareholders — If 
each person who, in respect of an election made under 
subsection (3), is deemed by subsection (3) to have re- 
ceived a dividend at a particular time is also, at the par- 
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ticular time, a person all of whose taxable 1 income iS €x- 
empt from tax under Part I, 


(a) subsection (4) does not apply to the election; and 


(b) the election is valid only if it is made on or 
before the day that is 30 months after the day on 
which the original dividend became payable. _ 


Application: The February 27, 2004 draft legislation, s. 103, will 
amend subsec. 184(5) to read as above, applicable to original dividends 
paid by a corporation after its 1999 taxation year except that, for the 
purpose of subsec. 184(5), as amended, an election made before the 90th 
day after the amending legislation is assented to is deemed to have been 
made in a timely manner. 


Technical Notes (December 20, 2002): New subsection 
184(5) provides an exception to the shareholder consent re- 
quirements of subsection 184(4). Where a corporation wishes 
to recharacterize an excessive dividend under subsection 
184(3), and the dividend was paid on a class of shares all of the 
holders of which are persons all of whose taxable income is 
exempt from tax (for example, registered plans), the corpora- _ 
tion need not obtain the shareholders’ consent. Instead, the - 
only requirement imposed by new subsection 184(5) is that the 
corporation’s election be made within 30 months after the time 
that the original (excessive) dividend became payable. 


An election under new subsection 184(5) will be deemed to 
have been made in a timely manner if it is made vane oo 
after these amendments receive Royal Assent. _ - 


Related Provisions: 18(1)(t) — Penalty is non-deductible; 220(3.1) — 
Waiver of penalty by CCRA. 


History: Subsec. 184(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 
152, applicable to elections made after July 13, 1990. Subsec. 184(4) for- 
merly read: 


(4) Concurrence with election — An election under subsection 
(3), (3.1) or (3.2) 1s not valid unless it is made with the concurrence 
of the corporation and all the shareholders who received or were 
entitled to receive all or any portion of the dividend in respect of 
which a tax would, but for subsection (3), (3.1) or (3.2), be payable 
under this Part or under Part I and whose addresses were known to 
the corporation. 


Definitions [s. 184]: “amount”, “assessment” — 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital dividend” — 83(2), 248(1); “class of 
shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “div- 
idend”, “life insurance capital dividend”, “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “original dividend” — 184(2); “‘per- 
son”, “prescribed”, “share”, “shareholder” — 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 248(1); “taxation year” — 
249; “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


185. (1) Assessment of tax — The Minister shall, with 
all due dispatch, examine each election made by a corpo- 
ration in accordance with subsection 83(2), 130.1(4) or 
131(1), assess the tax, if any, payable under this Part in 
respect of the election and send a notice of assessment to 
the corporation. 


Related Provisions: 184 — Tax on excessive election; 227(14) — No 
application to corporation exempt under s. 149. 


(2) Payment of tax and interest — Where an election 
has been made by a corporation in accordance with sub- 
section 83(2), 130.1(4) or 131(1) and the Minister mails a 
notice of assessment under this Part in respect of the elec- 
tion, that part of the amount assessed then remaining un- 
paid and interest thereon at the prescribed rate computed 
from the day of the election to the day of payment is pay- 
able forthwith by the corporation to the Receiver General. 
Related Provisions: 221.1 — Application of interest where legislation 


retroactive; 248(7) — Mail deemed received on day mailed; 248(11) — 
Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


Income Tax Act 


(3) Provisions applicable to Part — Subsections 
152(3), (4), (5), (7) and (8) and 161(11), sections 163 to 
167 and Division J of Part I are applicable to this Part 
with such modifications as the circumstances require. 


(4) Joint and several liability from excessive elec- 
tions — Each person who has received a dividend from a 
corporation in respect of which the corporation elected 
under subsection 83(2), 130.1(4) or 131(1) is jointly and 
severally liable with the corporation to pay that propor- 
tion of the corporation’s tax payable under this Part be- 
cause of the election that 


(a) the amount of the dividend received by the person 
is of 

(b) the full amount of the dividend in respect of which 

the election was made, 


but nothing in this subsection limits the liability of any 
person under any other provision of this Act. 


Related Provisions: 185(5) — Assessment; 185(6) — Rules applicable. 


History: Subsec. 185(4) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, 
applicable to dividends paid after July 13, 1990. 


(5) Assessment — The Minister may, at any time after 
the last day on which a corporation may make an election 
under subsection 184(3) in respect of a dividend, assess a 
person in respect of any amount payable under subsection 
(4) in respect of the dividend, and the provisions of Divi- 
sion I of Part I apply, with such modifications as the cir- - 
cumstances require, to an assessment made under this 
subsection as though it were made under section 152. 


History: Subsec. 185(5) added by 1994, c. 7, Sch. HI (1991, c. 49), s. 153, 
applicable to dividends paid after July 13, 1990. 


(6) Rules applicable — Where under subsection (4) a 
corporation and another person have become jointly and 
severally liable to pay part or all of the corporation’s tax 
payable under this Part in respect of a dividend described 
in subsection (4), 


(a) a payment at any time by the other person on ac- 
count of the liability shall, to the extent of the pay- 
ment, discharge the joint liability after that time; and 


(b) a payment at any time by the corporation on ac- 
count of its liability shall discharge the other person’s 
liability only to the extent of the amount determined 
by the formula 

C 


(A-B) x= 


where 
A is the total of 


(1) the amount of the corporation’s liability, im- 
mediately before that time, under this Part in re- 
spect of the full amount of the dividend, and 


(11) the amount of the payment, 


B_ is the amount of the corporation’s liability, imme- 
diately before that time, under this Act, 


C is the amount of the dividend received by the other 
person, and 
D is the full amount of the dividend. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 185(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, 
applicable to dividends paid after July 13, 1990. 

Definitions [s. 185]: “assessment” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “dividend”, “Minister”, “person”, “pre- 
scribed” — 248(1); “prescribed rate” — Reg. 4301. 
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PART IV — TAX ON TAXABLE 
DIVIDENDS RECEIVED BY PRIVATE 
CORPORATIONS 


186. (1) Tax on assessable dividends — Every cor- 
poration (in this section referred to as the “particular cor- 
poration”) that is at any time in a taxation year a private 
corporation or a subject corporation shall, on or before its 
balance-due day for the year, pay a tax under this Part for 
the year equal to the amount, if any, by which the total of 


(a) 3 of all assessable dividends received by the par- 
ticular corporation in the year from corporations other 
than payer corporations connected with it, and 


(b) all amounts, each of which is an amount in respect 
of an assessable dividend received by the particular 
corporation in the year from a private corporation or a 
subject corporation that was a payer corporation con- 
nected with the particular corporation, equal to that 
proportion of the payer corporation’s dividend refund 
(within the meaning assigned by paragraph 129(1)(a)) 
for its taxation year in which it paid the dividend that 


(i) the amount of the dividend received by the par- 
ticular corporation 


is of 
(i1) the total of all taxable dividends paid by the 
payer corporation in its taxation year in which it 


paid the dividend and at a time when it was a pri- 
vate corporation or a subject corporation 


exceeds 1/3 of the total of 


(c) such part of the particular corporation’s non-capital 
loss and farm loss for the year as it claims, and 


(d) such part of the particular corporation’s 


(i) non-capital loss for any of its 7 taxation years 
immediately preceding or 3 taxation years immedi- 
ately following the year, and 


Proposed Amendment — 186(1)(d)(i) © 
Federal budget, Notice of Ways and Means Motion, 
. March 23, 2004: (9) That, in respect of any non-capital loss, 
unused foreign tax credit or a life insurer’s Canadian life invest- 
ment loss, for a taxation year that ends after March 22, 2004, 
there be extended from 7 to 10 the number of taxation oe af- 
ter that taxation year, in respect of which 


(a) the non-capital loss may be deducted in computing taxa- 
ble income under Part I of the Act [111(1)(a) — ed.] or ap- 
plied in determining the tax payable under Part IV of the Act 
[186(1)(d)G) — ed_], . 
Federal budget, Ce Sea oe Information, March 23, 
2004: Carry-Forward Period for Business Losses 


[See under 111(1)(a) for proposal re non-capital losses - ed.| 


Budget 2004 also agian to extend to 10 taxation years the 
carry-forward periods for . 


* J he imme of non- sal losses under Part IV of the 
Act... 


This measure applies to losses and credits that arise in taxation 
years that end after March 22, 2004. 


(ii) farm loss for any of its 10 taxation years imme- 
diately preceding or 3 taxation years immediately 
following the year 


as it claims, not exceeding the portion thereof that 
would have been deductible under section 111 in com- 
puting its taxable income for the year if subparagraph 
111(3)(a)(Gi) were read without reference to the words 


S. 186(1) 


“the particular taxation year and” and if the corpora- 
tion had sufficient income for the year. 


Related Provisions: 15.1(1), 15.2(1) — Interest on small business de- 
velopment bond or small business bond not a dividend for Part IV tax; 
18(1)(t) — Part IV tax is non-deductible; 87(2.11)— Losses, etc., on 
amalgamation with subsidiary wholly-owned corporation; 88(1.1) — Non- 
capital losses, etc., of subsidiary; 88(1.3) — Computation of income and 
tax of parent; 129(1) — Part IV tax is refundable; 129(3)(b) — “Refund- 
able dividend tax on hand”; 131(5)— Dividend refund to mutual fund 
corporation; 186(6) — Partnerships; 186.1 — Exempt corporations; 
186.2 — Exempt dividends; 227(14)— No tax on corporation exempt 
under s. 149; 227(16) — Municipal or provincial corporation excepted. 


History: The opening words of subsec. 186(1) amended by 2003, c. 15, s. 
120, applicable to taxation years that begin after June 2003. The opening 
words formerly read: 


(1) Every corporation (in this section referred to as the “particular 
corporation”’) that is at any time in a taxation year a private corpora- 
tion or a subject corporation shall, on or before the last day of the 
third month after the end of the year, pay a tax under this Part for 
the year equal to the amount, if any, by which the total of 


Subsec. 186(1) amended by 1996, c. 21, subsec. 48(1), applicable to taxa- 
tion years that end after June 1995 except that, in respect of any such taxa- 
tion year that begins before July 1995, 


(a) in the application of subsec. 186(1) to amounts described in paras. 
186(1)(a) and (b).that were received by the corporation in the year and 
before July 1995, the references to “‘'/3” shall be read as “'/4”; 


(b) amounts deducted by the corporation for the year under paras. 
186(1)(c) and (d) 


(i) are deemed to have been deducted in respect of amounts de- 
scribed in paras. 186(1)(a) and (b) that were received by the cor- 
poration in the year and after June 1995, and 


(ii) to the extent that the amounts so deducted exceed the amounts 
referred to in subpara. (1), are deemed to have been deducted in 
respect of amounts described in paras. 186(1)(a) and (b) that were 
received by the corporation in the year and before July 1995. 


Subsec. (1) formerly read: 


(1) Tax on certain taxable dividends — Every corporation (in 
this section referred to as the “particular corporation”) that was, at 
any time in a taxation year, a corporation (other than a private cor- 
poration) resident in Canada and controlled, whether by reason of a 
beneficial interest in one or more trusts or otherwise, by or for the 
benefit of an individual (other than a trust) or a related group of 
individuals (other than trusts) (in this Part referred to as a “subject 
corporation’) or a private corporation shall, on or before the last day 
of the third month after the end of the year, pay a tax under this Part 
for the year equal to '/4 of the amount, if any, by which the total of 


(a) all amounts received by the particular corporation in the 
year and at a time when it was a subject corporation or a private 
corporation as, on account of, in lieu of payment of or in satis- 
faction of, taxable dividends from corporations (other than 
payer corporations connected with it), 


(i) that are deductible under subsection 112(1) from its in- 
come for the year, or 


(11) to the extent of the amounts in respect of those divi- 
dends that are deductible under paragraph 113(1)(a), (b) or 
(d) or subsection 113(2) from its income for the year, and 


(b) all amounts, each of which is an amount in respect of a taxa- 
ble dividend, in respect of which an amount is deductible under 
subsection 112(1) in computing its taxable income for the year, 
received by the particular corporation in the year and at a time 
when it was a subject corporation or a private corporation from 
a subject corporation or a private corporation that was a payer 
corporation connected with the particular corporation equal to 
that proportion of 


(i) 4 times the dividend refund of the payer corporation for 
its taxation year in which it paid the dividend 

that 
(11) the amount in respect of the dividend so received by the 
particular corporation 

is of 
(iii) the total of all taxable dividends paid by the payer cor- 
poration in its taxation year in which it paid the dividend 
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and at a time when it was a subject corporation or a private 
corporation, 


(b.1) [Repealed under former Act] 
exceeds the total of 


(c) such part of the particular corporation’s non-capital loss and 
such part of its farm loss for the year as it may claim, and 


(d) such part of the particular corporation’ s 


(i) non-capital loss for a taxation year that is any of the 7 
taxation years immediately preceding or the 3 taxation 
years immediately following the year, and 


(ii) farm loss for a taxation year that is any of the 10 taxa- 
tion years immediately preceding or the 3 taxation years 
immediately following the year 


as it may claim, not exceeding the portion thereof that would 
have been deductible under section 111 in computing the corpo- 
ration’s taxable income for the year if subparagraph 
111(3)(a)(Gi) were read without reference to the words “the par- 
ticular taxation year and” and if the corporation had sufficient 
income for the year. 


That portion of para. 186(1)(a) and of 186(1)(b) preceding subpara. (i) of 
each amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 110(1) and 
(2), applicable to dividends received after 1992. Those portions formerly 
read: 


(a) all amounts received by the particular corporation in the year as, 
on account or in lieu of payment of, or in satisfaction of, taxable 
dividends from. corporations other than payer corporations con- 
nected with it, 


(b) all amounts, each of which is an amount in respect of a taxable 
dividend, in respect of which an amount is deductible under subsec- 
tion 112(1) from its income for the year, received by the particular 
corporation in the year from a corporation (in this section:referred to 
as the “payer corporation”) connected with the particular corpora- 
tion equal to that proportion of 


Subpara. 186(1)(b)Gi1) amended by 1994, c. 7, Sch. VHI (1993, c. 24), 
subsec. 110(3), applicable to dividends paid in the 1992 or a subsequent 
taxation year, except that with respect to dividends paid in a taxation year 
commencing before 1993 and ending after 1992, the subpara. shall be read 
as follows: 


(111) the total of all taxable dividends paid by the payer corporation in 
its taxation year in which it paid the dividend that were paid before 
1993 or at a time when the payer corporation was a subject corpora- 
tion or a private corporation 


Subpara. (b)(Gii) formerly read: 


(iii) the total of all taxable dividends paid by the payer corporation 
in its taxation year in which it paid the dividend, 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-269R3: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation; IT-328R3: 
Losses on shares on which dividends have been received. 


Information Circulars: 88-2, para. 14: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-32: Rollover of fixed assets from Opco 
into Holdco; ATR-35: Partitioning of assets to get specific ownership — 
“butterfly”. 


Forms: T2 SCH 3: Dividends received, taxable dividends paid, and Part 
IV tax calculation. 


(1.1) Reduction where Part IV.1 tax payable — 
Notwithstanding subsection (1), where an assessable divi- 
dend was received by a corporation in a taxation year and 
was included in an amount in respect of which tax under 
Part IV.1 was payable by the corporation for the year, the 
tax otherwise payable under this Part by the corporation 
for the year shall be reduced 


(a) where the assessable dividend is described in para- 
graph (1)(a), by 10% of the assessable dividend, and 


(b) where the assessable dividend is described in para- 
graph (1)(b), by 30% of the amount determined under 
that paragraph in respect of the assessable dividend. 


Income Tax Act 


History: Subsec. 186(1.1) amended by 1996, c. 21, subsec. 48(1), appli- 
cable to taxation years that end after June 1995 except that, in applying 
amended subsec. (1.1) to any such taxation year that begins before July 
1995 to amounts described in para. 486(1.1)(b) that were received by the 
corporation in the year and before July 1, 1995, the reference to “30%” 
shall be read as “40%”. Subsec. (1.1) formerly read: 


(1.1) Reduction in tax — Notwithstanding subsection (1), where a 
taxable dividend referred to in paragraph (1)(a) or (b) was received 
by a corporation in a taxation year and was included in an amount in 
respect of which tax under Part [V.1 was payable by the corporation 
for the year, the tax otherwise payable under this Part by the corpo- 
ration for the year shall be reduced 


(a) where the dividend is a taxable dividend referred to in para- 
graph (1)(a), by 10% of the amount determined in respect of 
that dividend under that paragraph; and 


(b) where the dividend is a taxable dividend referred to in para- 
graph (1)(b), by 10% of the amount determined in respect of 
that dividend under that paragraph. 


Interpretation Bulletins: [IT-269R3: Part IV tax on taxable dividends 
received bya private corporation or a subject corporation. 


(2) When corporation controlled — For the purposes 
of this Part, other than for the purpose of determining 
whether a corporation is a subject corporation, one corpo- 
ration is controlled by another corporation if more than 
50% of its issued share capital (having full voting rights 
under all circumstances) belongs to the other corporation, 
to persons with whom the other corporation does not deal 
at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at arm’s 
length. 

Related Provisions: 88(1)(d.2) — Winding-up — when taxpayer last 
acquired control; 111(3)(a) — Limitation on deductibility; 112(1) — De- 
duction of taxable dividends received by corporation resident in Canada; 
113(1) — Deduction re dividend received from foreign affiliate; 186(7) — 


186(2) applies to all uses of the term “connected” based on 186(4); 
195(6) — Undue deferral of refundable tax. 


Selected Cases [subsec. 186(2)]: Olsen v. R., [2000] 3 C.T.C. 2299 
(TCC) (Ordinary meaning of “control” applies for purposes of provision); 
Special Risks Holdings Inc. y. R., {1986] 1 C.T.C. 201 (FCA) (Taxpayer 
exercising de facto control of subject soar ae, arm’ s length relation- 
ship considered). 


Interpretation Builetins: IT-243R4: Dividend refund to private corpo- 
rations; IT-269R3: Part IV tax on taxable dividends received by a private 
corporation or a subject corporation; IT-302R3: Losses of a corporation — 
the effect that acquisitions of control, amalgamations, and windings- aE 
have on their deductibility — after January 15, 1987; IT-489R: Non-arm’s 
length sale of shares to a corporation. 


(3) Definitions — The definitions in this subsection ap- 
ply in this Part. 


‘“‘assessable dividend” means an amount received by a 
corporation at a time when it is a private corporation or a 
subject corporation as, on account of, in lieu of payment 
of or in satisfaction of, a taxable dividend from a corpora- 
tion, to the extent of the amount in respect of the dividend 
that is deductible under section 112, paragraph 113(1)(a), 
(b) or (d) or subsection 113(2) in computing the recipient 
corporation’s taxable income for the year. 


“subject corporation” means a corporation (other than a 
private corporation) resident in Canada and controlled, 
whether because of a beneficial interest in one or more 
trusts or otherwise, by or for the benefit of an individual 
(other than a trust) or a related group of individuals (other 
than trusts). 


History: Subsec. 186(3) added by 1996, c. 21, subsec. 48(2), applicable 
to taxation years that end after June 1995. 


(4) Corporations connected with particular cor- 
poration — For the purposes of this Part, a payer corpo- 
ration is connected with a particular corporation at any 
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time in a taxation year (in*this subsection referred to as 
the “particular year”) of the particular corporation if 


(a) the payer corporation is controlled (otherwise than 
by virtue of a right referred to in paragraph 251(5)(b)) 
by the particular corporation at that time; or 


(b) the particular corporation owned, at that time, 


(1) more than 10% of the issued share capital (hav- 
ing full voting rights under all circumstances) of 
the payer corporation, and 


(11) shares of the capital stock of the payer corpora- 
tion having a fair market value of more than 10% 
of the fair market value of all of the issued shares 
of the capital stock of the payer corporation. 


Related Provisions: 186(2)— Extended meaning of “controlled”; 
186(7) — 186(2) applies to all uses of the term “connected” in the Act. 


Interpretation Bulletins: IT-269R3: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-55: Amalga- 
mation followed by sale of shares. 


(5) Deemed private corporation — A corporation 
that is at any time in a taxation year a subject corporation 
shall, for the purposes of paragraph 87(2)(aa) and section 
129, be deemed to be a private corporation at that time, 
except that its refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)) at the end of 
the year shall be determined without reference to para- 
graph 129(3)(a). 


History: Subsec. 186(5) amended by 1996, c. 21, subsec. 48(3), applica- 
ble to taxation years that end after June 1995. Subsec. (5) formerly read: 


(5) A corporation that is at any time. a subject corporation shall, for 
the purposes of paragraphs 87(2)(aa) and 88(1)(e.5) and section 
129, be deemed to be a private corporation at that time, except that 
its refundable dividend tax on hand at the end of any taxation year 
shall be deemed to be the amount, if any, by which the total of 


(a) the total of the taxes under this Part payable by the corpora- 
tion for the year and any previous taxation years ending after it 
last became a subject corporation, and 


(a.1) the amount, if any, of the corporation’s addition at Decem- 
ber 31, 1986 of refundable dividend tax on hand (within the 
meaning assigned. by subsection -129(3.3)), 


exceeds the total of 


(b) the total of the corporation’s dividend refunds for taxation 
years ending after it last became a subject corporation and 
before the year, and 


(c) the amount, if any, of the corporation’s reduction at Decem- 
ber 31, 1987 of refundable dividend tax on hand (within the 
meaning assigned by subsection 129(3.5)). 


That portion of subsec. 186(5) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 110(4), applicable to 1993 et seg. That 
portion formerly read: 


(5) Presumption — A corporation that was at the end of a taxation 
year commencing after November 12, 1981 a subject corporation or 
a private corporation that was at any time in the year a subject cor- 
poration shall, for the purposes of paragraphs 87(2)(aa) and 
88(1)(e.S) and section 129, be deemed to have been a private corpo- 
ration at the times in the year that it was a subject corporation, ex- 
cept that its refundable dividend tax on hand at the end of the year 
shall be deemed to be the amount, if any, by which the total of 


Interpretation Bulletins: IT-269R3: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987. 


S. 186.1(b)(vi) 


(6) Partnerships — For the purposes of this Part, 


(a) all amounts received in a fiscal period by a partner- 
ship as, on account or in lieu of payment of, or in sat- 
isfaction of, taxable dividends shall be deemed to have 
been received by each member of the partnership in 
the member’s fiscal period or taxation year in which 
the partnership’s fiscal period ends, to the extent of 
that member’s share thereof; and 


' (b) each member of a partnership shall be deemed to 
own at any time that proportion of the number of the 
shares of each class of the capital stock of a corpora- 
tion that are property of the partnership at that time 
that the member’s share of all dividends received on 
those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends. 


(7) Interpretation — For greater certainty, where a pro- 
vision of this Act or the regulations indicates that the term 
“connected” has the meaning assigned by subsection 
186(4), that meaning shall be determined by taking into 
account the application of subsection 186(2) unless the 
provision expressly provides otherwise. 


History: Subsec. 186(7) added by 2001, c. 17, s. 164, applicable after 
March 15, 2001, except that it does not apply for the purposes of applying 
the Act after March 15, 2001 with respect to actions or transactions of a 
taxpayer required to be carried out under an agreement in writing made by 
the taxpayer before March 16, 2001 if the taxpayer elects in writing that 
this subsection apply by filing the election including a copy of the agree- 
ment with the Minister of National Revenue before August 13, 2001 (60 
days after Royal Assent). 


Selected Cases [s. 186]: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 
2119 (TCC) (Part IV tax applicable to all dividends and deemed divi- 
dends, including those from “safe income”); L’Heureux v. Canada, [1995] 
1 C.T.C. 2850 (TCC) (Circular calculations of tax proper in certain “but- 
terfly” transactions). 


Definitions [s. 186]: “amount” — 248(1); “assessable dividend” — 
186(3); “Canada” — 255; “class of shares” — 248(6); “connected” — 
186(4); “controlled” 186(2); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “dividend refund’ — 129(1); “farm 
loss” — 111(8); “fiscal period” — 249(2), 249.1; “individual”, “insurance 
corporation” — 248(1); “non-capital loss” — 111(8), 248(1); “non-resi- 
dent-owned investment corporation” — 133(8), 248(1); “particular corpo- 
ration” —186(1); “person” — 248(1); “private corporation” — 89(1), 
186(5),. 227(16), 248(1);. “related group” — 251(4); “resident in Can- 
ada” — 250; “share” — 248(1); “subject corporation” — 186(3); “taxable 
dividend” — 89(1), 186.2, 248(1); “taxable income” — 2(2), 248(1); “tax- 
ation year” — 249; “trust” — 104(1), 248(1). 


Interpretation Bulletins [s. 186]: IT-269R3: Part IV tax on taxable 
dividends received by a private corporation or a subject corporation. 


186.1 Exempt corporations — No tax is payable 
under this Part for a taxation year by a corporation 


(a) that was, at any time in the year, a bankrupt (within 
the meaning assigned by subsection 128(3)); or 


(b) that was, throughout the year, 
(i) a bank, 


(i1) a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on 
in Canada the business of offering to the public its 
services as a trustee, 


(iii) an insurance corporation, 


(iv) a prescribed labour-sponsored venture capital 
corporation, 


(v) a prescribed investment contract corporation, 


(vi) a non-resident-owned investment corporation, 
or 
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(vii) a registered securities dealer that was through- 
out the year a member of a prescribed stock ex- 
change in Canada. 


Proposed Amendment — 186.1(b)(vii) 
Letter from Dept. of Finance, January 18, 2002: 
Dear [xxx]: 


This is in response to your letter of May 25, 2001 and subsequent 
telephone conversations between you, [xxx], and Sanjeev 
Sivarulrasa of this Division. You have requested that we consider 
recommending an amendment to the Income Tax Act (Act) to 
take into account the demutualization of the Toronto Stock Ex- 
change (T SE) as of April 3, 2000, in which “member firms” were 
converted to “participating organizations”. 


As I understand it, your concern has to do with the current etiord. 
ing of subparagraph 186.1(b)(vii), which exempts from Part IV 
tax a corporation that is “a registered securities dealer that was 
throughout the year a member of a prescribed stock exchange in 
Canada.” Since demutualization of the TSE, “member firms” are 
now “participating organizations’, and it is unclear whether the 
current wording of subparagraph 186.1(b)(vii) will continue to 
exempt from Part IV tax a registered securities dealer that is a 
“participating organization” of the TSE. 


As you know, your request raised a number of coral : issues, 
and we considered it important to review in this context the not- 
for-profit status of the TSE, the fact that its demutualization has 
now made it a for-profit corporation, and the appropriate tax 
treatment of any dividends that the TSE might have paid to its 
members after its demutualization. In the end, we have con- 
cluded that, since a “participating organization” of the TSE will 
have to meet the same qualifications as a “member firm’, a regis- 
tered securities dealer that is a participating organization ought to 
be exempt from Part IV tax. Accordingly, we will recommend 
that subparagraph 186.1(b)(vii) be amended as you ae ef- 
fective April 3, 2000. 


I cannot offer any assurance that either the Minister of [Fiance or 
Parliament will agree with the recommendation that I have de- 
scribed. Nonetheless, I hope that this statement of our position is 
helpful. — . 

Yours sincerely, 

Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch © 


Related Provisions: 131(11)(d)—Rules re prescribed labour-spon- 
sored venture capital corporations; 227(14) — Application to exempt cor- 
porations; 227(16)— Application to municipal and — provincial 
corporations. 


History: Para. 186.1(b) amended by 1998, c. 19, s. 200, applicable after 
February 22, 1994 except that, in its application to taxation years: that en- 
ded before 1997, the para. shall be read without reference to subpara. (vii). 
Para. 186.1(b) formerly read: 


(b) that was, throughout the year, a prescribed labour-sponsored 
venture capital corporation, a prescribed investment contract corpo- 
ration, an insurance corporation, a corporation described in para- 
graph 39(5)(b) or (c) or a non-resident-owned investment 
corporation. 


Definitions [s. 186.1]: “bank” — 248(1), Interpretation Act 35(1); “bus- 


iness” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “in- 
surance corporation” — 248(1); “non-resident-owned investment corpora- 
tion” — 133(8), 248(1); “prescribed” — 248(1); “prescribed labour- 
sponsored venture capital corporation” — Reg. 6701; “prescribed stock 
exchange in Canada’ — Reg. 3200; “province” — Interpretation Act 
35(1); “taxation year” — 249. 


Regulations [s. 186.1]: 6701 (prescribed labour-sponsored venture cap- 
ital corporation); 6703 (prescribed investment contract corporation). 


Interpretation Bulletins [s. 186.1]: IT-269R3: Part IV tax on divi- 
dends received by a private corporation or a subject corporation. 


186.2 Exempt dividends — For the purposes of sub- 
section 186(1), dividends received in a taxation year by a 
corporation that was, throughout the year, a prescribed 
venture capital corporation from a corporation that was a 


Income Tax Act 


prescribed qualifying corporation with respect to those 
dividends shall be deemed not to be taxable dividends. 

Definitions [s. 186.2]: 
35(1); “dividend”, “prescribed” — 248(1); “prescribed venture capital cor- 


poration” — Reg. 6700; “taxable dividend” — 89(1), 248(1); “taxation 
year” — 249. 


Regulations [s. 186.2]: 6700 (prescribed venture capital corporation); 
6704 (prescribed qualifying corporation). 


Interpretation Bulletins [s. 186.2]: IT-269R3: Part IV tax on divi- 
dends received by a private corporation or a subject corporation; IT- 
328R3: Losses on shares on which dividends have been received. 


187. (1) Information return — Every corporation that 
is liable to pay tax under this Part for a taxation year in 
respect of a dividend received by it in the year shall, on or 
before the day on or before which it is required to file its 
return of income under Part I for the year, file a return for 
the year under this Part in prescribed form. 

Related Provisions: 150(1)(a)— Corporations — Part I return; 


150.1(5)— Electronic filing; 186—Tax payable on certain taxable 
dividends. 


Interpretation Bulletins: IT-269R3: Part IV tax on dividends received 
by a private corporation or a subject corporation. 


Forms: T2: T2 corporation income tax return, “Part IV Tax.on Taxable 
Dividends Received”; T2 SCH 50: Shareholder information. 


(2) Interest — Where a corporation is liable to pay tax 
under this Part and has failed to pay all or any part thereof 
on or before the day on or before which the tax was re- 
quired to be paid, it shall pay to the Receiver General in-- 
terest at the prescribed rate on the amount that it failed to 
pay computed from the day on or before which the tax 
was required to be paid to the day of payment. 

Related Provisions: 161.1 — Offset of refund interest against arrears 


interest; 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Provisions applicable to Part — Sections 151, 
152, 158 and 159, subsections 161(7) and (11), sections 
162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 
Definitions [s. 187]: “amount” — 248(1); “corporation” — 248(1), In- 


terpretation Act 35(1); “dividend”, “prescribed” — 248(1); “prescribed 
rate” — Reg. 4301; “taxation year” — 249. 


PART IV.1 — TAXES ON DIVIDENDS 
ON CERTAIN PREFERRED SHARES 
RECEIVED BY CORPORATIONS 


187.1 Definition of “excepted dividend” — In this 


Part, “excepted dividend” means a dividend 


(a) received by a corporation on a share of the capital 
stock of a foreign affiliate of the corporation, other 
than a dividend received by a specified financial insti- 
tution on a share acquired in the ordinary course of the 
business carried on by the institution; 


(b) received by a corporation from another corporation 
(other than a corporation described in any of 
paragraphs (a) to (f) of the definition “financial inter- 
mediary corporation” in subsection 191(1)) in which it 
has or would have, if the other corporation were a tax- 
able Canadian corporation, a substantial interest (as 
determined under section 191) at the time the dividend 
was paid; 

(c) received by a corporation that was, at the time the 
dividend was received, a private corporation or a fi- 
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nancial intermediary corporation (within the meaning 
assigned by subsection 191(1)); 


(d) received by a corporation on a short-term preferred 
share of the capital stock of a taxable Canadian corpo- 
ration other than a dividend described in paragraph (b) 
or (c) of the definition “excluded dividend” in subsec- 
tion 191(1); or 


(e) received by a corporation on a share (other than a 
taxable RFI share or a share that would be a taxable 
preferred share if the definition “taxable preferred 
share” in subsection 248(1) were read without refer- 
ence to paragraph (a) of that definition) of the capital 
stock of a mutual fund corporation. 


Related Provisions: 191(4)(d) — Deemed excepted dividend. 


History: Para. 187.1(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 
154, applicable to dividends received after 1987. Para. (a) formerly read: 


(a) received by a corporation on a share of the capital stock of a 
foreign affiliate of the corporation where the share was not acquired 
by the corporation in the ordinary course of the business carried on 
by the corporation; 
Definitions [s. 187.1]: “business” — 248(1); “carrying on business” — 
253; “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 
248(1); “foreign affiliate’ — 248(1); “‘mutual fund corporation’ — 
131(8), 248(1); “private corporation” — 89(1), 248(1); “received” — 
248(7); “share”, “short-term preferred share” — 248(1); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxable. preferred share”, “taxable 
RFI share” — 248(1). 


187.2 Tax on dividends on taxable preferred 
shares — Every corporation shall, on or before its bal- 
ance-due day for a taxation year, pay a tax under this Part 
for the year equal to 10% of the total of all amounts each 
of which is a dividend, other than an excepted dividend, 
received by the corporation in the year on a taxable pre- 
ferred share (other than a share of a class in respect of 
which an election under subsection 191.2(1) has been 
made) to the extent that an amount in respect of the divi- 
dend was deductible under section 112 or 113 or subsec- 
tion 138(6) in computing its taxable income for the year 
or under subsection 115(1) in computing its taxable in- 
come earned in Canada for the year. 

Related Provisions: 18(1)(t)— Tax is non-deductible; 87(4.2) — Ex- 
changed shares; 186(1.1) — Reduction in tax; 187.4 — Amounts received 
by partnerships; 187.5 — Information return; 191(3) — Substantial inter- 
est; 191(4)(d) — Deemed dividends; 227(14) — No tax on corporation ex- 
empt under s. 149. 


History: S. 187.2 amended by 2003, c. 15, s. 121, applicable to taxation 
years that begin after June 2003. It formerly read: 


187.2 Every corporation shall, on or before the last day of the sec- 
ond month after the end of each taxation year, pay a tax under this 
Part for the year equal to 10% of the total of all amounts each of 
which is a dividend, other than an excepted dividend, received by 
the corporation in the year on a taxable preferred share (other than a 
share of a class in respect of which an election under subsection 
191.2(1) has been made) to the extent that an amount in respect of 
the dividend was deductible under section 112 or 113 or subsection 
138(6) in computing its taxable income for the year or under sub- 
section 115(1) in computing its taxable income earned in Canada 
for the year. 


Definitions [s. 187.2]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “dividend” — 248(1); “excepted dividend” — 


187.1; “received” — 248(7); “share” — 248(1); “taxable income” — 2(2), 
248(1): “taxable income earned in Canada” — 115(1), 248(1); “taxable 
preferred share” — 248(1); “taxation year” — 249. 


Interpretation Bulletins: IT-88R2: Stock dividends. 
Advance Tax Rulings: ATR-46: Financial difficulty. 
Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


187.3 (1) Tax on dividends on taxable RFI 
shares — Every restricted financial institution shall, on 


S. 187.3(2)(c) 


or before its balance-due day for a taxation year, pay a tax 
under this Part for the year equal to 10% of the total of all 
amounts each of which is a dividend, other than an ex- 
cepted dividend, received by the institution at any time in 
the year on a share acquired by any person before that 
time and after 8:00 p.m. Eastern. Daylight Saving Time, 
June 18, 1987 that was, at the time the dividend was paid, 
a taxable RFI share to the extent that an amount in respect 
of the dividend was deductible under section 112 or 113 
or subsection 138(6) in computing its taxable income for 
the year or under subsection 115(1) in computing its taxa- 
ble income earned in Canada for the year. 

Related Provisions: 87(4.2) — Exchanged shares; 186(1.1) — Reduc- 
tion in tax; 187.3(2) — Time of acquisition of share; 187.4 — Partner- 
ships; 187.5 — Information return; 191(3) — Substantial interest. 


History: Subsec. 187.3(1) amended by 2003, c. 15, s. 122, applicable to 
taxation years that begin after June 2003. Subsec. 187.3(1) formerly read: 


(1) Every restricted financial institution shall, on or before the last 
day of the second month after the end of each taxation year, pay a 
tax under this Part for the year equal to 10% of the total of all 
amounts each of which is a dividend, other than an excepted divi- 
dend, received by the institution at any time in the year on a share 
acquired by any person before that time and after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 that was, at the time the divi- 
dend was paid, a taxable RFI share to the extent that an amount in 
respect of the dividend was deductible under section 112 or 113 or 
subsection 138(6) in computing its taxable income for the year or 
under subsection 115(1) in computing its taxable income earned in 
Canada for the year. 


Advance Tax Rulings: ATR-46: Financial difficulty. 


(2) Time of acquisition of share — For the purposes 
of subsection (1), 


(a) a share of the capital stock of a corporation ac- 
quired by a person after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987 pursuant to an agreement 
in writing entered into before that time shall be 
deemed to have been acquired by that person before 
that time; 


(b) a share of the capital stock of a corporation ac- 
quired by a person after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987 and before 1988 as part of 
a distribution to the public made in accordance with 
the terms of a prospectus, preliminary prospectus, re- 
gistration statement, offering memorandum or notice 
filed before 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987 with a public authority pursuant to and 
in accordance with the securities legislation of the ju- 
risdiction in which the shares are distributed shall be 
deemed to have been acquired by that person before 
that time; 


(c) a share (in this paragraph referred to as the “new 
share”) of the capital stock of a corporation that is ac- 
quired by a person after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987 in exchange for 


(1) a share of a corporation that was issued before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 or is a grandfathered share, or 


(11) a debt obligation of a corporation that was is- 
sued before 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987, or issued after that time pur- 
suant to an agreement in writing entered into 
before that time, 


where the right to the exchange for the new share and 
all or substantially all the terms and conditions of the 
new share were established in writing before that time 
shall be deemed to have been acquired by that person 
before that time; 
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(d) a share of a class of the capital stock of a Canadian 
corporation listed on a prescribed stock exchange in 
Canada that is acquired by a person after 8:00: p.m. 
Eastern Daylight Saving Time, June 18, 1987 on the 
exercise of a right 


(i) that was issued before that time and listed on'a 
prescribed stock exchange in Canada, and 


(ii) the terms of which at that time included the 
right to acquire the share, 


where all or substantially all the terms and conditions 
of the share were established in writing before that 
time shall be deemed to have been acquired by that 
person before that time; 


(e) where a share that was owned by a particular re- 
stricted financial institution at 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 has, by one or 
more transactions between related restricted financial 
institutions, been transferred to another restricted fi- 
nancial institution, the share shall be deemed to have 
been acquired by the other restricted financial institu- 
tion before that time unless at any particular time after 
8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 and before the share was transferred to the other 
restricted financial institution the share was owned by 
a shareholder who, at that particular time, was a per- 
son other than a restricted financial institution related 
to the other restricted financial institution; and 


(f) where, at any particular time, there has been an 
amalgamation within the meaning assigned by section 
87, and 


(1) each of the predecessor corporations was a re- 
stricted financial institution throughout the period 
from 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987 to the particular time and the prede- 
cessor corporations were related to each other 
throughout that period, or 


(ii) each of the predecessor corporations and the 
new corporation is a corporation described in any 
of paragraphs (a) to (d) of the definition “restricted 
financial institution” in subsection 248(1), 


a taxable RFI share acquired by the new corporation 
from a predecessor corporation on the amalgamation 
shall be deemed to have been acquired by the new cor- 
poration at the time it was acquired by the predecessor 
corporation. 
Definitions [s. 187.3]: “amount” — 248(1); “class of shares” — 248(6); 
“dividend” — 248(1); “excepted dividend” — 187.1; “grandfathered 
share”, “person” — 248(1); “prescribed stock exchange in Canada” — 
Reg. 3200; “related” —251(2); “restricted financial institution’, 
“share” — 248(1); “taxable income” — 2(2), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxable RFI share” — 248(1); “‘tax- 
ation year” — 249; “writing” — Interpretation Act 35(1). 
Regulations [s. 187.3]: 3200 (prescribed stock exchange); 6201 (pre- 
scribed shares). 


Interpretation Bulletins [s. 187.3]: IT-88R2: Stock dividends. 


187.4 Partnerships — For the purposes of this Part, 


(a) all amounts received in a fiscal period by a partner- 
ship as, on account or in lieu of payment of, or in sat- 
isfaction of, dividends shall be deemed to have been 
received by each member of the partnership in the 
member’s fiscal period or taxation year in which the 
partnership’s fiscal period ends, to the extent of that 
member’s share thereof; 


(b) each member of a partnership shall be deemed to 
own at any time that proportion of the number of the 
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shares of each class of the capital stock of a corpora- 
tion that are property of the partnership at that time 
that the member’s share of all dividends received on 
those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends; 
and 


(c) a reference to a person includes a partnership. 
Definitions [s. 187.4]: “amount” — 248(1); “class of shares” — 248(6); 
“dividend” — 248(1); “fiscal. period” — 249(2), 249.1; “person” — 
187.4(c), 248(1); “share” — 248(1); “taxation year” — 249. 


187.5 information return — Every corporation liable 
to pay tax under this Part for a taxation year shall file with 
the Minister, not later than the day on or before which it 
is required by section 150 to file its return of income for 
the year under Part I, a return for the year under this Part 
in prescribed form containing an estimate of the taxes 
payable by it under sections 187.2 and 187.3 for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 187.5]: “ 
35(1); “Minister”, “prescribed” — 248(1); 


Forms: T2 SCH 43: Calculation of Parts [V.1 and VI.1 taxes. 


“taxation year’ — 249. 


187.6 Provisions applicable to Part — Sections 152, 
158 and 159, subsections 161(1), (2) and (11), sections 
162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


187.61 Provisions applicable — Crown corpora- 
tions — Section 27 applies to this Part with any modifi- 
cations that the circumstances require. 


History: S. 187.61 added by 1998, c. 19,,s. 201, applicable after 1987. 


PART V — TAX IN RESPECT OF 
REGISTERED CHARITIES 


187.7 Application of subsec. 149.1(1) — The defini- 
tions in subsection 149:1(1) apply to this Part. 


Origin of s. 187.7: R.S.C. 1985, c. 1 (Sth Supp.). 


188. (1) Revocation tax — Where the registration of a 
charity is revoked, the charity shall, on or before the day 
(in this subsection referred to as the “payment day”) in a 
taxation year that is one year after the day on which the 
revocation is effective, 


Baia Amendment — Jeopardy coll 
from revoked charity 
Federal budget, Supplementary Informati 


2004: [The one-year extension will not apply in cra cases. 
See under 225.2(2) — ed.] - 


(a) pay a tax under this Part for the year equal to the 
amount determined by the formula 


A+B-C-D-E=F 


where 


A is the total of all amounts each of which is the fair 
market value of an asset of the charity on the day 
(in this section referred to as the “‘valuation day’) 
that is 120 days before the day on which 


(i) the notice of the Minister’s intention to re- 
voke the charity’s registration is mailed, if the 
registration is revoked under subsection 168(2), 
or 
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(11) the charity is, under subsection 5(1) of the 
Charities Registration (Security Information) 
Act, served with a copy of a certificate, if the 
registration is revoked under subsection 168(3). 


B is the total of all amounts each of ‘which is the 
amount of a gift for which it issued a receipt de- 
scribed in subsection 110.1(2) or 118.1(2) in the 
period (in this section referred to as the “winding- 
up period’) that begins on the valuation day and 
ends immediately before the payment day, or an 
amount received by it in the winding-up period 
from a registered charity, 


Proposed Amendment — _ 188(1 )(a)B 


Bis the total of all amounts ach of which is the 
_ eligible amount of a gift for which it issued a re- | 
ceipt described in subsection 110.1(2) or 118. (2). 

in the period (in this section referred to as the. 


Application’ The jan 27, 2004, drat OOS Ss. “104, iil 
amend the description of B in para. 188(1)(a) to read as above, enue 
ble to gifts made after December 20, 2002. : 


Technical Notes (December 20, 2002): Subsection 188(1) 

imposes a tax payable by a registered charity in respect of the” 
revocation of the charity’s registration. The tax is generally 
equal to the total of the value of the assets of the charity plus 
the amount of receipted donations and inter-charity gifts re- — 
ceived by the charity afier the “valuation day” of the wel Sos 
assets, net of certain ¢ligible disbursements. _ since 


new subsection ein in r gifts made < — Lote eee 


dinichs a receipt was saiel “~ the charity. For additional infor- 
mation, see the commentary to new subsection 248(30). 


C is the total of all amounts each of which is the fair 
market value, at the time of the transfer, of an asset 
transferred by it in the winding-up period to a qual- 
ified donee, 


Proposed Amendment — 188(1)(a)C 


Federal budget, Supplementary Information, March 23, 
2004: The budget proposes that a particular charity whose regis- 
tration has been revoked will be able to transfer assets only to 
registered charities, and only where those charities satisfy the 
conditions of the new eligible donee definition set out above 
{fully compliant, with the Act and more than 50% of the board 
dealing at arm's length with each member of the board of the 
particular charity — ed]. Other qualified } donees such as munici- 
palities, foreign universities and United Nations Agencies will 
not be eligible for transfers on divestiture, since the intent is to 
keep the money invested within the charitable sector in Canada, 
and applied to charitable purposes that are analogous to those for 


which the funds were originally raised. [See at beginning. of 


149.1, under the heading “Revocation ieak for related propos- 
als — ed.] ab sHe 


D_ is the total of all amounts each of which is ex- 
pended by it.in the winding-up period on charitable 
activities carried on by it, 

Eis the total of all amounts each of which is paid by 
it in the winding-up period in respect of its debts 
that were outstanding on the valuation day and not 
included in determining the value of D, and 


Fis the total of all amounts each of which is a rea- 
sonable expense incurred by it in the winding-up 


. ates ead He iy ee ue eae : 


Subsection 188(1) is amended consequential to the aiden) of . 


S. 188(2) 


period and not included in determining the value of 
D; and 


(b) file with the Minister a return in prescribed form 
and containing prescribed information, without notice 
or demand therefor. 
Related Provisions: 149.1(6.4) — Application to registered national 
arts service organizations; 248(30)—(33) — Determination of eligible 
amount of gift; 257 — Formula cannot calculate to less than zero. 
History: The description of A in para. 188(1)(a) amended by 2001, c. 41, 
s. 116, in force December 24, 2001. The description of A formerly read: 
A is the total of all amounts each of which is the fair market value 
of an asset of the charity on the day (in this section referred to 
as the “valuation day”) that is 120 days before the day on which 


notice of the Minister’s intention to revoke its registration is 
mailed, 


Subsec. 188(1) substituted by 1994, c. 21, s. 84, applicable where the re- 
gistration of a charity is revoked pursuant to a notice of intention to revoke 
its registration that is mailed after 1992. That subsec. formerly read: 


(1) Where the registration of a charity is revoked, the charity shall, 
on or before the day in a taxation year that is one year after the day 
on which the revocation is effective, pay a tax for the year under 
this Part equal to the amount, if any, by which the total of 


(a) the fair market value, on the day that notice of the Minister’s 
intention to revoke its registration is mailed, of all its assets on 
that day, and 


(b) the total of all gifts for which it issued receipts described in 
subsection 110.1(2) or 118.1(2) after the day referred to in para- 
graph (a) and all amounts received after that day from regis- 
tered charities 


exceeds the total of 


(c) the fair market value on the day referred to in paragraph (a) 
of each asset of the charity transferred by it to a qualified donee 
within the period commencing immediately after that day and 
expiring at the end of one year from the day on which the revo- 
cation is effective, 

(d) amounts expended by it within the period described in para- 
graph (c) on charitable activities carried on by it, 

(e) amounts paid by the charity after the day referred to in para- 
graph (a) in respect of bona fide debts of the charity that were 
outstanding on that day, and 


(f) the amount of such reasonable expenses as are incurred by 
the charity within the period described in paragraph (c). 
Para. 188(1)(b) amended by 1994, c. 7, Sch. IL (1991, c. 49), s..155, appli- 
cable to 1988 et seg. Para. (b) formerly read: 


(b) the total of all amounts each of which is an amount of a gift for 
which it issued a receipt described in paragraph 110.1(1)(a) or sub- 
section 118.1(2) after the day referred to in paragraph (a) or an 
amount received after that date from a registered charity. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 
Charities Policies: CPC-020: Revocation tax. 


(2) idem — A person (other than a qualified donee) who, 
after the valuation day of a charity, receives an amount 
from the charity is jointly and severally liable with the 
charity for the tax payable under subsection (1) by the 
charity in an amount not exceeding the amount by which 
the total of all such amounts so received by the person 
exceeds the total of all amounts each of which is 


(a) a portion of such an amount that is included in de- 
termining an amount in the description of C, D, E or F 
in subsection (1) in respect of the charity, or 


(b) the consideration given by the person in respect of 
such an amount. 


History: Subsec. 188(2) substituted by 1994, c. 21, s. 84, applicable 
where the registration of a charity is revoked pursuant to a notice of inten- 
tion to revoke its registration that is mailed after 1992. That subsec. for- 
merly read: 
(2) A person (other than a qualified donee) who, on or after the day 
that notice of the Minister’s intention to revoke the registration of a 
charity is mailed, receives any amount from that charity is jointly 
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. and severally liable with the charity for the tax imposed on the char- 
ity by subsection (1) in an amount not exceeding the amount by 
which the amount so received by the person from the charity ex- 
ceeds the total of 


(a) the total of amounts so received by the person from the char- 
ity each of which is an amount described in paragraph (1)(d), 
(e) or (f), and 


(b) the consideration, if any, given by the person in respect of 
the amount so received by the person. 

Charities Policies: CPC-020: Revocation tax. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Transfer of property tax — Where, as a result of a 
transaction or series of transactions, property owned by a 
registered charity that is a charitable foundation and hav- 
ing a net value greater than 50% of the net asset amount 
of the charitable foundation immediately before the trans- 
action or series of transactions, as the case may be, is 
transferred before the end of a taxation year, directly or 
indirectly, to one or more charitable organizations and it 
may reasonably be considered that the main purpose of 
the transfer is to effect a reduction in the disbursement 
quota of the foundation, the foundation shall pay a tax 
under this Part for the year equal to the amount by which 
25% of the net value of that property determined as of the 
day of its transfer exceeds the total of all amounts each of 
which is its tax payable under this subsection for a pre- 
ceding taxation year in respect of the transaction or series 
of transactions. 


Related Provisions: 149.1(6.4) — Application to registered national 
arts service organizations. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(4) idem — Where property has been transferred to a 
charitable organization in circumstances described in sub- 
section (3) and it may reasonably be considered that the 
crganization acted in concert with a charitable foundation 
for the purpose of reducing the disbursement quota of the 
foundation, the organization is jointly and severally liable 
with the foundation for the tax imposed on the foundation 
by that subsection in an amount not exceeding the net 
value of the property. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 
(5) Definitions — In this section, 


“net asset amount” of a charitable foundation at any 
time means the amount determined by the formula 


A— 5 
where 


A is the fair market value at that time of all the property 
owned by the foundation at that time, and 


Bis the total of all amounts each of which is the amount 
of a debt owing by or any other obligation of the foun- 
dation at that time; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
“net value” of property owned by a charitable founda- 


tion, as of the day of its transfer, means the amount deter- 
mined by the formula 


A-B 
where 


A is the fair market value of the property on that day, 
and 


Bis the amount of any consideration given to the foun- 
dation for the transfer. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


Income Tax Act 


Definitions [s. 188]: “amount” — 248(1); “charitable foundation”, 
“charitable organization”, “charitable purposes”, “charity”, “disbursement 
quota” — 149.1(1), 187.7; “eligible amount” — 248(30); “Minister” — 
248(1); “net asset amount” — 188(5); “net value” — 188(5); “non-quali- 
fied investment” — 149.1(1), 187.7; “person”, “prescribed” — 248(1); 
“private foundation” — 149.1(1), 187.7; “property” — 248(1); “public 
foundation”, “qualified donee’, “qualified investment” — 149.1(1), 187.7; 
“registered charity” — 248(1); “related business”, “specified gift” — 
149.1(1), 187.7; “valuation day” — 188(1)(a)A; “winding-up period” — 
188(1)(a)B. 


189. (1) Tax regarding non-qualified investment — 
Where at any particular time in a taxation year a debt 
(other than a debt in respect of which subsection 80.4(1) 
applies or would apply but for subsection 80.4(3)) is ow- 
ing by a taxpayer to a registered charity that is a private 
foundation and at that time the debt was a non-qualified 
investment of the foundation, the taxpayer shall pay a tax 
under this Part for the year equal to the amount, if any, by 
which 


(a) the amount that would be payable as interest on 
that debt for the period in the year during which it was 
outstanding and was a non-qualified investment of the 
foundation if the interest were payable at such pre- 
scribed rates as are in effect from time to time during 
the period 


exceeds 


(b) the amount of interest for the year paid on that debt 
by the taxpayer not later than 30 days after the end of 
the year. 


Related Provisions: 149.1(6.4) — Application to registered national 
arts service organizations. 


Regulations: 4301(c) (prescribed rate of interest). 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2) Computation of interest on debt — For the pur- 
pose of paragraph (1)(a), where a debt in respect of which 
subsection (1) applies (other than a share or right that is 
deemed by subsection (3) to be a debt) is owing by a tax- 
payer to a private foundation, interest on that debt for the 
period referred to in that paragraph shall be computed at 
the least of 


(a) such prescribed rates as are in effect from time to 
time during the period, 


(b) the rate per annum of interest on that debt that, 
having regard to all the circumstances (including the 
terms and conditions of the debt), would have been 
agreed on, at the time the debt was incurred, had the 
taxpayer and the foundation been dealing with each 
other at arm’s length and had the ordinary business of 
the foundation been the lending of money, and 


(c) where that debt was incurred before April 22, 
1982, a rate per annum equal to 6% plus 2% for each 
calendar year after 1982 and before the taxation year 
referred to in subsection (1). 


Regulations: 4301(c) (prescribed rate of interest). 


(3) Share deemed to be debt — For the purpose of 
subsection (1), where a share, or a right to acquire a share, 
of the capital stock of a corporation held by a private 
foundation at any particular time during the corporation’s 
taxation year was at that time a non-qualified investment 
of the foundation, the share or right shall be deemed to be 
a debt owing at that time by the corporation, to the 
foundation 


(a) the amount of which was equal to, 


(1) in the case of a share or right last acquired 
before April 22, 1982, the greater of its fair market 
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value on April 21, 1982 and its cost amount to the 
foundation at the particular time, or 


(ii) in any other case, its cost amount to the founda- 
tion at the particular time, 


(b) that was outstanding throughout the period for 
which the share or right was held by the foundation 
during the year, and 


(c) in respect of which the amount of interest paid in 
the year is equal to the total of all amounts each of 
which is the amount of a dividend received on the 
share by the foundation in the year, 


and the reference in paragraph (1)(a) to “such prescribed 
rates as are in effect from time to time during the period” 
shall be read as a reference to “7/3 of such prescribed rates 
as are in effect from time to time during the period”. 


(4) Computation of interest with respect to a 
share — For. the purposes of subsection (3), where a 
share or right in respect of which that subsection applies 
was last acquired before April. 22, 1982, the reference 
therein to “’/3 of such prescribed rates.as are in effect from 
time to time during the period” shall be read. as a refer- 
ence to “‘the lesser of 


(a) a rate per annum equal to 4% plus 1% for each 5 
calendar years contained in the period commencing af- 
ter 1982 and ending before the particular time, and 


(b) a rate per annum equal to 7 of such prescribed 
rates as are in effect from time to time during the 
year’. 


(5) Share substitution — For the purpose of subsec- 
tion (3), where a share or right is acquired by a charity in 
exchange for another share or right in a transaction after 
April 21, 1982 to which section 51, 85, 85.1, 86 or 87 
applies, it shall be deemed to be the same share or right as 
the one for which it was substituted. 


(6) Taxpayer to file return and pay tax — Every tax- 
payer who is liable to pay tax under this Part (except a 
charity that is liable to pay tax under [sub]section 188(1)) 
for a taxation year shall, on or before the day on or before 
which the taxpayer is, or would be if tax were payable by 
the taxpayer under Part I for the year, required to file a 
return of income or an information return under Part I for 
the year, 


(a) file with the Minister a return for the year in pre- 
scribed form and containing prescribed information, 
without notice or demand therefor; 


(b) estimate in the return the amount of tax payable by 
the taxpayer under this Part for the year; and 


(c) pay to the Receiver General the amount of tax pay- 
able by the taxpayer under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 189(6), and para. (6)(c), substi- 
tuted by 1994, c. 21, subsecs. 85(1), (2), applicable after 1992. The open- 
ing words and para. (c) formerly read: 


(6) Every taxpayer who is liable to pay tax under this Part for a 
taxation year shall, on or before the day on or before which the tax- 
payer is required, or would be required if tax were payable by the 
taxpayer under Part I or if, in the case of a charity, the registration 
thereof had not been revoked, to file a return of income or an infor- 
mation return under Part I for the year, 


(c) except where subsection 188(1) applies with respect to the pay- 
ment of the tax, pay to the Receiver General the amount of tax pay- 
able by the taxpayer under this Part for the year. 


S. 190(1) lon 


Forms: T2046: Tax return where registration of a charity is revoked; 
T2140: Part V tax return — Tax on non-qualified investments issued of a 
registered charity. 


(7) Interest — Where a taxpayer is liable to pay tax 
under this Part and has failed to pay all or any part thereof 
on or before the day on or before which the tax was re- 
quired to be paid, the taxpayer shall pay to the Receiver 
General interest at the prescribed rate on the amount that 
the taxpayer failed to pay computed from the day on or 
before which the tax was required to be paid to the day of 
payment. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive; 248(11) — Interest compounded daily. 


Regulations: 4301 (prescribed rate of interest). 


(8) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsection 161(11), 
sections 162 to 167 and Division J of Part I are applicable 
to this Part with such modifications as the circumstances 
require. 


Selected Cases [s. 189]: Jabs Construction Ltd. v. R., [1999] 3 C.T.C. 
2556 (TCC) (Where specific provision allows for mitigation of tax results, 
no abuse, but rather, use of Act). 


Definitions [s. 189]: “amount” — 248(1); “‘arm’s length” — 251(1); 
“business” — 248(1); “calendar year’ — Interpretation Act 37(1)(a); 
“charitable foundation”, “charitable organization”, “charitable purposes”, 
“charity” — 149.1(1), 187.7; “corporation” — 248(1), Interpretation Act 
35(1); “disbursement quota’, “dividend”, “Minister” — 248(1); “non- 
qualified investment” — 149.1(1), 187.7; “prescribed” — 248(1); “‘pre- 
scribed rate’ — Reg. 4301; “private foundation” — 149.1(1), 187.7, 
248(1); “public foundation”, “qualified donee”, “qualified investment” — 
149.1(1), 187.7; “registered charity” — 248(1); “related business’ — 
149.1(1), 187.7; “share” — 248(1); “specified gift”, “taxation year” — 
149.1(1), 187.7; “taxpayer” — 248(1). 


PART VI — TAX ON CAPITAL OF 
FINANCIAL INSTITUTIONS 


190. (1) Definitions — For the purposes of this Part, 


‘financial institution’? means a corporation that 
(a) is a bank, 


(b) is authorized under the laws of Canada or a prov- 
ince to carry on the business of offering its services as 
a trustee to the public, 


(c) is authorized under the laws of Canada or a prov- 
ince to accept deposits from the public and carries on 
the business of lending money on the security of real 
estate or investing in mortgages or hypothecary claims 
on real estate, 


(d) is a life insurance corporation that carries on busi- 
ness in Canada, or 


(e) is a corporation all or substantially all of the assets 
of which are shares or indebtedness of corporations 
described in any of paragraphs (a) to (d) or this para- 
graph to which the corporation is related; 
Related Provisions: 253 — Extended meaning of “carrying on business 
in Canada”. 
History: Para. (c) of the definition “financial institution” in subsec. 
190(1) amended by 2001, c. 17, s. 222, to add “or hypothecary claims”, in 
force June 14, 2001. 
Paras. (d), (e) added to “financial institution” in subsec. 190(1) by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 156(1), applicable to taxation years ending 
after February 20, 1990. 


“long-term debt” means 


(a) in the case of a bank, its subordinated indebtedness 
(within the meaning assigned by section 2 of the Bank 
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Act) evidenced by obligations issued for a term of not 
less than 5 years, 


(b) in the case of an insurance corporation, its subordi- 
nated indebtedness (within the meaning assigned by 
section 2 of the Insurance Companies Act) evidenced 
by obligations issued for a term of not less than 5 
years, and 


(c) in the case of any other corporation, its subordi- 
nated indebtedness (within the meaning that would be 
assigned by section 2 of the Bank Act if the definition 
of that expression in that section were applied with 
such modifications as the circumstances require) evi- 
denced by obligations issued for a term of not less 
than 5 years; 

History: The definition “long-term debt” in subsec.'190(1) substituted by 


1994, c. 21, subsec, 86(1), applicable after May 31, 1992. That definition 
formerly. read: 


“long-term debt” means 


(a) in the case of a bank, its indebtedness evidenced by bank 
debentures, within the meaning assigned by the Bank Act, and 


(b) in the case of a corporation that 1s nota bank, its subordinate 
indebtedness evidenced by obligations issued for a term of not 
less than 5 years. 


‘“‘reserves’’, in respect of a financial institution for a taxa- 
tion year, means the amount at the end of the year of all 
of the institution’s reserves, provisions and allowances 
(other than allowances in respect of depreciation or deple- 
tion) and, for greater certainty, includes any provision in 
respect of deferred taxes. 


History: The definition “reserves” added to subsec. 190(1) by 1994, c. 
21, subsec. 86(2), applicable to 1992 et seq. 


Selected Cases [subsec. 190(1)]: London Life Insurance Co. v. R., 
{2000} 3 C.T.C..2622 (TCC) (Deferred taxes not included in ordinary 
meaning of “reserve’’). 


(1.1) Prescribed meanings — For the purposes of this 
Part, the expressions “attributed surplus”, “Canadian as- 
sets”, “Canadian reserve liabilities”, “total assets” and 
“total reserve liabilities’ have the meanings that are 
prescribed. 

History: Subsec. 190(1.1) amended by 1994, c. 7, Sch. II (1991, c. 49), 


subsec. 156(2), applicable to taxation years ending after February 20, 
1990. Subsec. (1.1) formerly read: 


(1.1) Prescribed expressions — For the purposes of this Part, the 
expressions. “Canadian assets” and “total assets” have the meanings 
as may be prescribed. 


Regulations: 8603 (prescribed meanings of expressions). 


(2) Application of subsecs. 181(3) and (4) — Sub- 
sections 181(3) and (4) apply to this Part with such modi- 
fications as the circumstances require. 


History: Subsec. 190(2) substituted by 1994, c. 21, subsec. 86(3), appli- 
cable to 1992 et seq. That subsec. formerly read: 
(2) Accounting method — For the purposes of reporting, calculat- 
ing or determining an amount under this Part on a non-consolidated 
basis, the equity method of accounting shall not be used. 
Definitions [s. 190]: “amount” — 248(1); “bank” — 248(1), Interpreta- 
tion Act 35(1); “business” — 248(1); “Canada” — 255; “carrying on busi- 
ness in Canada” — 253; “corporation” — 248(1), Interpretation Act 


99 be. 


35(1); “life insurance corporation”, “prescribed” — 248(1); “province” — 
interpretation Act 35(1). 


Calculation of Capital Tax 


190.1 (1) Tax payable — Every corporation that is a fi- 
nancial institution at any time during a taxation year shall 
pay a tax under this Part for the year equal to 1.25% of 
the amount, if any, by which its taxable capital employed 


Income Tax Act 


in Canada for the year exceeds its capital deduction for 
the year. 


Related Provisions: 18(1)(t)— Tax. is non-deductible; 125.2 — De- 
duction of Part VI tax; 157(1)—Instalment and payment obligations; 
1611), (4.1) — Interest; 181.101) Large Corporations Tax; 
190.1(1.1) — Additional tax on life insurance corporations; 190.1(1.2) — 
Additional tax on deposit-taking institutions; 190:1(3)(a) — Tax reduced 
by Part I surtax paid; 227(14) — No tax on corporation exempt under s. 
149. 


Application — s. 190.1:.S. 157 of 1994, c. 7, Sch. II (1991, c. 49) 
provides that in its application to taxation years beginning before February 
21, 1990 of corporations described in para. (d) or (e) of the definition “fi- 
nancial institution” in subsec. 190(1), s. 190.1 shall be read as follows: 


190.1 Every corporation that is a financial institution at any time 
during a taxation year shall pay a tax under this Part for the year 
equal to that proportion of 1.25% of the amount, if any, by which its 
taxable capital employed in Canada for the year exceeds its capital 
deduction for the year that the number of days in the year that are 
after February 20, 1990 is of 365. 


(1.1) Additional tax payable by life insurance cor- 
porations — Every life insurance corporation that car- 
ries on business in Canada at any time in a taxation year 
shall pay a tax under this Part for the year, in addition to 
any tax payable under subsection (1), equal to 1% of the 
amount determined by the formula 

c 


‘Ads B)bortet 
SH te 


where 
A is its taxable capital employed in Canada for the year; 
B is its capital allowance for the year; and 


C is the number of days in the year that are after Febru- 
ary 25, 1992 and before 2001. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 125.2(3)(a) — 
No carryback of additional tax to year where it did not apply; 157(1) — 
Instalment and payment obligations;  161(1), | (4.1) — Interest; 
190.1(3)(a) — Tax reduced by Part I surtax paid; 190.11 (Application 
rule) — Exclusion of deferred realized gains from taxable capital em- 
ployed in Canada; 211.1— Tax-on investment income of life insurer: 
227(14) —No tax on corporation exempt under s, 149; 257 — Formula 
cannot calculate to less than zero. 


History: The description of C in subsec. 190.1(1.1) amended by 2001, c. 
17, s. 165, applicable to taxation years that end after 1998. The description 
of C formerly read: 


C_ is the number of days in the year that are after February 25, 
1992 and before 1999. 


The description of C in subsec. 190.1(1.1) amended by 1997, c. 25, sub- 
sec. 53(1), applicable after February 25, 1992. The description of C for- 
merly read: 


Cis the number of days in the year that are after February 25, 
1992 and before 1996. 


Subsec. 190.1(1.1) added by 1994, c: 21, s. 87, applicable to. taxation years 
ending after February 25, 1992 and, where a corporation elects under para- 
graph 88(2)(b) of the amending legislation [see under 190.11(b)() below}, 
to its 1991 and subsequent taxation years, in which case: 


(a) the reference in subsec. 190.1(1.1) to “February 25, 1992” shall. be 
read as a reference to “the day immediately preceding the first day of 
the corporation’s first taxation year that ends after 1990”, and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments and de- 
terminations shall be made as are consequential on the application of 
subsec. 190.1(1.1) to the corporation’s taxation years that end before 
February 26, 1992. 


(1.2) Additional tax payable by deposit-taking in- 
stitutions — Every corporation (other than a life insur- 
ance corporation) that is a financial institution at any time 
in a taxation year shall pay a tax under this Part for the 
year, in addition to any tax payable under subsection (1), 
equal to the amount determined by the formula 
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0.0015 x (A= By x" 
365i 


where 


A is the corporation’s taxable capital employed in Can- 
ada for the year; 


Bis its enhanced capital deduction for the year; and 


C is the number of days in the year that are after Febru- 
ary 27, 1995 and before November 2000. 


Related Provisions: 190.1(3)(a) — Tax reduced by Part I surtax paid; 
190.17 — Enhanced:capital deduction; 257 — Formula cannot calculate to 
less than zero. 


History: The description of C in subsec. 190.1(1.2) amended by 2000, c. 
19, s, 53, applicable to taxation years that end after February 27, 1995. It 
formerly read: 


Cis the number of days in the year that are after February 27, 
1995 and before November 1999. 


The description of C in subsec. 190.1(1.2) amended by 1999, c..22, s. 68, 
applicable to taxation years that end after February 27, 1995. It formerly 
read: 


Cis the number of days in the year that are after February 27, 
1995 and before November 1998. 


The description of C in subsec. 190.1(1.2) amended by 1998, c. 19, s. 48, 
applicable to taxation years that end after February 27, 1995. The descrip- 
tion of C formerly read: 


Cis the number of days in the year that are after February 27, 
1995 and before November, 1997. 


The description of C in subsec. 190:1(1.2), amended by 1997, c. 25, sub- 
sec. 53(2), applicable to taxation years that end after February 27, 1995. 
The description of C formerly. read: 


Cis the number of days in the year that are after February 27, 
1995 and before November 1996. 


Subsec. 190.1(1.2) added by 1996, c. 21, subsec. 49(1), applicable to taxa- 
tion years that end after February 27, 1995. Subsec. 49(4) provides that no 
interest is payable under subsec. 161(2) in respect of any amount that be- 
came payable before July 1995 because of subsec. 190.1(1.2). 


Forms: T2 SCH 41: Agreement among related deposit-taking institutions. 


(2) Short taxation years — Where a taxation year of a 
corporation is less than 51 weeks, the amount determined 
under subsection (1) for the year in respect of the corpora- 
tion shall be reduced to that proportion of that amount 
that the number of days in the year is of 365. 

History: Subsec. 190.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 111, applicable to 1992 et seg. and, where a corporation that was a fi- 
nancial institution (within the meaning assigned by s. 190) throughout 
each of its taxation years ending in 1991 so elects by notifying the Min- 


ister in writing before December 11, 1993, to its taxation years ending in 
1991. Subsec. 190.1(2) formerly read: 


(2) Short taxation years — Where a taxation year of a corporation 
is less than 51 weeks, the tax payable for the year by the corporation 
under this Part shall be that proportion of its tax otherwise payable 
under this Part for the year that the number of days in the year is of 
365, 


(3) Deduction — There may be deducted in computing 
a corporation’s tax payable under this Part for a taxation 
year an amount equal to the total of 


(a) the amount, if any, by which 


(i) the corporation’s tax payable under Part I for 
the year 


exceeds the lesser of 


(ii) the corporation’s Canadian surtax payable 
(within the meaning assigned by section 125.3) for 
the year, and 

(iii) the amount that would, but for subsection 
181.1(4), be its tax payable under Part I.3 for the 
year, and 


S. 190.1(4)(b) (ii) 


(b) such part as the corporation claims of its unused 
Part | tax credits and unused surtax credits for its 7 
taxation years immediately before and its 3 taxation 
years immediately after the year, 


to the extent that that amount does not exceed the amount 
by which 


(c): the amount that would, iit for subsection (1.2) and 
this subsection, be its tax payable under this Part for 
the year 


exceeds 


(d) the total of all amounts each of which is the 
amount deducted under subsection 125.2(1) in, com- 
puting the corporation’s tax payable under Part I fora 
taxation year ending before 1992 in respect of its un- 
used Part VI tax credit (within the meaning assigned 
by section 125.2) for the year. 
Related Provisions: 87(2)G.91) — Amalgamations — continuing. cor- 
poration; 87(2.11) — Vertical amalgamations; 125.2(3)(a) — Limitation 
on carryover of Part VI tax; 161(7)(a)(x), 164(5)(h:2), 164(5.1)(h.3) — Ef- 
fect of carryback of loss etc.; 190.2 — Return. 


History: Para. 190.1(3)(c) amended by 1996, c. 21, subsec. 49(2), appli- 
cable to taxation years that end after February 27, 1995. Para. (c) formerly 
read: 


(c) the amount that would, but for this subsection, be its tax payable 
under this Part for the year 


Subsec. 190.1(3) added by 1994, c. 7, Sch. VII (1993, c. 24), 's. 111, ap- 
plicable to 1992 et seq. and, where a corporation that; was a financial insti- 
tution (within the meaning assigned by s. 190) throughout each of its taxa- 
tion years ending in 1991 so elects -by notifying the Minister in writing 
before December 11, 1993, to its taxation years ending in 1991, except 
that, in its application to such years, 


(a) paras. (a) and (b) shall be read as follows: 
“(a) the corporation’s tax payable under Part I for the year, and 


(b) such part. as the corporation claims of its unused Part I tax 
credits for its 7 taxation years immediately before and 3 taxa- 
tion years immediately after the year,” and 


(b) the reference in para. (d) to “1992” shall be read as “1991”. 
Forms: T2 SCH 42: Calculation of unused Part I tax credit. 


(4) Idem — For the purposes of this subsection and sub- 
sections (3), (5) and (6), 


(a) an amount may not be claimed under subsection 
(3) in computing a corporation’s tax payable under 
this Part for a particular taxation year 


(i) in respect of its unused Part I tax credit for an- 
other taxation year, until its unused Part I tax cred- 
its for taxation years preceding the other year that 
may be claimed under this Part for the particular 
year have been claimed; and 


(11) in respect of its unused surtax credit for another 
taxation year, until its unused surtax credits for tax- 
ation years preceding the other year that may be 
claimed under Part I.3 or this Part for the particular 
year have been claimed; and 


(b) an amount may be claimed under subsection (3) in 
computing a corporation’s tax payable under this Part 
for a particular taxation year 


(i) in respect of its unused Part I tax credit for an- 
other taxation year, only to the extent that it ex- 
ceeds the total of all amounts each of which is the 
amount claimed in respect of that unused Part I tax 
credit in computing its tax payable under this Part 
for a taxation year preceding the particular year, 
and 


(11) in respect of its unused surtax credit for another 
taxation year, only to the extent that it exceeds the 
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total of all amounts each of which is the amount 
claimed in respect of the unused surtax credit 


(A) in computing its tax payable under this Part 
for a taxation year preceding the particular year, 
or 


(B) in computing its tax payable under Part I.3 
for the particular year or a taxation year preced- 
ing the particular year. 
Related Provisions: 87(2.11)— Vertical amalgamations. 
History: Subsec. 190.1(4) added by 1994, c. 7, Sch. VIII (1993, ¢. 24), s. 
111, applicable to 1992 et seg. and, where a corporation that was a finan- 
cial institution (within the meaning assigned by s. 190) throughout each of 
its taxation years ending in 1991 so elects by notifying the Minister in 
writing before December 11, 1993, to its taxation years ending in 1991, 
except that, in its application to such years, subsec. (4) shall be read with- 
out reference to subparas. (a)(ii) and (b)(11). 


(5) Definitions — For the purposes of subsections (3), 
(4) and (6), 


‘“cunused Part I tax credit” of a corporation for a taxa- 
tion year ending after 1991 means the amount, if any, by 
which 


(a) the corporation’s tax payable under Part I for the 
year 


exceeds the total of 


(b) the amount that would, but for subsection (3), be 
its tax payable under this Part for the year, and 


(c) the corporation’s Canadian surtax payable (within 
the meaning assigned by section 125.3) for the year; 


“unused surtax credit” of a corporation for a taxation 
year has the meaning assigned by subsection 181.1(6). 
Related Provisions: 181.1(1.2) — Calculation to be based on tax rate 


of 0.225%; 181.5(1.1), (4.1) — Calculation to be based on capital deduc- 
tion of $10 million. 


Related Provisions 
amalgamations. 


[subsec. 190.1(5)]: 87(2.11) — Vertical 


History: 1994, c. 21, subsec. 87(3), provides that where 


(a) a corporation elected under subsec. 111(2) of S.C. 1993, c. 24 (Bill 
C-92), as described in the History annotation below, 


and 


(b) the corporation does not elect under para. 88(2)(b) of 1994, c. 21 
[see under subpara. 190.11(b)(), below], 


for the purposes of determining the corporation’s unused Part I tax credit 
for the 1991 taxation year, subsec. 190.1(5) shall be read as follows: 


(5) For the purpose of computing the amount that may, because of 
paragraph (3)(b), be deducted by a corporation in computing its tax 
payable under this Part for a particular taxation year, in respect of 
its tax payable under Part I for a taxation year ending in 1991, and 
for the purposes of subsections (4) and (6), the corporation’s “un- 
used Part I tax credit” for the 1991 taxation year is the lesser of 


(a) the amount, if any, by which its tax payable under Part I for 
the 1991 taxation year exceeds the amount that would, but for 
subsection (3), be its tax payable under this Part for that year, 
and 


(b) its tax payable under this Part (determined without reference 
to subsections (1.1) and (3)) for the particular year. 


Subsec. 190.1(5) added by 1994, c. 7, Sch. VUI (1993, c, 24), s. 111, ap- 
plicable to 1992 et seg. and, where a corporation that was a financial insti- 
tution (within the meaning assigned by s. 190) throughout each of its taxa- 
tion years ending in 1991 so elects by notifying the Minister in writing 
before December 11, 1993, to its taxation years ending in 1991, except 
that, in its application to such years, subsec. (5) shall be read as follows 
[but see History annotation above]: 


(5) For the purposes of this subsection and subsections (3), (4) and 
(6), “unused Part I tax credit” of a corporation for a taxation year 
ending after 1990 means the amount, if any, by which its tax paya- 
ble under Part I for the year exceeds the amount that would, but for 
subsection (3), be its tax payable under this Part for the year. 


Income Tax Act 


(6) Acquisition of control — Where at any time con- 
trol of a corporation was acquired by a person or group of 
persons, no amount in respect of its unused Part I tax 
credit or unused surtax credit for a taxation year ending 
before that time is deductible by the corporation for a tax- 
ation year ending after the time and no amount in respect 
of its unused Part I tax credit or unused surtax credit for a 
taxation year ending after that time is deductible by the 
corporation for a taxation year ending before that time, 
except that 


(a) the corporation’s unused Part I tax credit and un- 
used surtax credit for a particular taxation year that en- 
ded before that time is deductible by the corporation 
for a taxation year that ends after that time (in this par- 
agraph referred to as the “subsequent year”) to the ex- 
tent of that proportion of the corporation’s tax payable 
under Part I for the particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(J) its income under Part I for the particular 
year from a business that was carried on by 
the corporation for profit or with a reasona- 
ble expectation of profit throughout the sub- 
sequent year, or 


(11) where properties were sold, leased, 
rented or developed or services were ren- 
dered in the course of carrying on that busi- 
ness before that time, its income under Part I © 
for the particular year from any other busi- 
ness all or substantially all of the income of 
which was derived from the sale, leasing, 
rental or development, as the case may be, 
of similar properties or the rendering of sim- 
ilar services 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) in computing its taxable income for the par- 
ticular year in respect of a non-capital loss or a 
farm loss, as the case may be, for a taxation 
year in respect of any business referred to in 
clause (A) 


is of the greater of 


(11) the amount determined under subparagraph (1), 
and 


(11) the corporation’s taxable income for the partic- 
ular year; and 


(b) the corporation’s unused Part I tax credit and un- 
used surtax credit for a particular taxation year that 
ends after that time is deductible by the corporation 
for a taxation year (in this paragraph referred to as the 
“preceding year’) that ended before that time to the 
extent of that proportion of the corporation’s tax paya- 
ble under Part I for the particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(1) its income under Part I for the particular 
year from a business that was carried on by 
the corporation in the preceding year and 
throughout the particular year for profit or 
with a reasonable expectation of profit, or 


(11) where properties were sold, leased, 
rented or developed or services were ren- 
dered in the course of carrying on that busi- 
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ness before that time, its income under Part I 
for the particular year from any other busi- 
ness all or substantially all of the income of 
which was derived from the sale, leasing, 
rental or development, as the case may be, 
of similar properties or the rendering of sim- 
ilar services 


exceeds 


(B) the total of all amounts each of which is an 
amount deducted under paragraph 111(1)(a) or 
(d) in computing its taxable income for the par- 
ticular year in respect of a non-capital loss or a 
farm loss, as the case may be, for a taxation 
year in respect of any business referred to in 
clause (A) 


is of the greater of 
(11) the amount determined under subparagraph (i), 


and 
(i11) the corporation’s taxable income for the partic- 
~ ular year. 
Related Provisions: 87(2.11) — Vertical amalgamations; 


256(6)—-(9) — Anti-avoidance — deemed exercise of right to increase vot- 
ing power. 


History: Paras. 190.1(6)(a) and (b) amended by 1998, c. 19, s. 202, appli- 
cable to acquisitions of control that occur after April 26, 1995 Paras. 
190.1(6)(a) and (b) formerly read: 


(a) where a business was carried on by the corporation in a taxation 
year ending before that time, its unused Part I tax credit and unused 
surtax credit for that year are deductible by the corporation for a 
particular taxation year ending after that time only if that business 
was carried on by the corporation for profit or with a reasonable 
expectation of profit throughout the particular year and only to the 
extent of that proportion of the corporation’s tax payable under this 
Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular 
year from that business: and, where properties were sold, 
leased, rented or developed or services were rendered in the 
course of carrying on that business before that time, its in- 
come under Part I for the particular year from any other 
business substantially all the income of which was derived 
from the sale, leasing, rental or development, as the case 
may be, of similar properties or the rendering of similar 
services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing its 
taxable income under Part I for the particular year in re- 
spect of a non-capital loss or a farm loss, as the case may 
be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income under Part I for the partic- 
ular year; and 


(b) where a business was carried on by the corporation throughout a 
taxation year ending after that time, its unused Part I tax credit and 
unused surtax credit for that year are deductible by the corporation 
for a particular taxation year ending before that time only if that 
business was carried on by the corporation for profit or with a rea- 
sonable expectation of profit in the particular year and only to the 
extent of that proportion of the corporation’s tax payable under this 
Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular 
year from that business and, where properties were sold, 
leased, rented or developed or services were rendered in the 
course of carrying on that business before that time, its in- 
come under Part I for the particular year from any other 
business substantially all the income of which was derived 


S. 190.11(b)(ii)(B) 


from the sale, leasing, rental or development, as the case 
may be, of similar properties or the rendering of similar 
services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing its 
taxable income under Part I for the particular year in re- 
spect of a non-capital loss or a farm loss, as the case may 
be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income under Part I for the partic- 
ular year. 


Subsec. 190.1(6) added by 1994, c. 7; Sch. VIII (1993, c. 24), s. 111, ap- 
plicable to 1992 et seq. and, where a corporation that was a financial insti- 
tution (within the meaning assigned by s. 190) throughout each of its taxa- 
tion years ending in 1991 so elects by notifying the Minister in writing 
before December 11, 1993, to its taxation years ending in 1991, except 
that, in its application to such years, subsec. (6) shall be read without ref- 
erence to the expressions “or unused surtax credit” and “and unused surtax 
credit”. 


!.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 


Definitions [s. 190.1]: ‘acquired’ — 256(7)-(9); ‘amount’ — 181(3), 
190(2), 248(1); “business” — 248(1); “Canadian surtax payable” — 
125.3(4); “capital. allowance” — 190.16; “capital deduction’ — 190.15; 
“control” — 256(6)-(9); “corporation” — 248(1), Interpretation Act 
35(1); “enhanced capital deduction” — 190.17; “farm loss” — 111(8), 
248(1); “financial institution” — 190(1); “non-capital loss” — 111(8), 
248(1); “property” — 248(1); “tax payable” — 248(2); “taxable capital 
employed in Canada” — 190.11; “taxation year” — 249; “unused Part I 


credit”, “unused surtax credit” — 190.1(5). 


190.11 Taxable capital employed in Canada — For 
the purposes of this Part, the taxable capital employed in 
Canada of a financial institution for a taxation year is, 


(a) in the case of a financial institution other than a life 
insurance corporation, that proportion of its taxable 
capital for the year that its Canadian assets at the end 
of the year is of its total assets at the end of the year; 


(b) in the case of a life insurance corporation that was 
resident in Canada at any time in the year, the total of 

(i) that proportion of the amount, if any, by which 

the total of 
(A) its taxable capital for the year, and 
(B) the amount prescribed for the year in re- 
spect of the corporation 

exceeds 
(C) the amount prescribed for the year in re- 
spect of the corporation 

that its Canadian reserve liabilities as at the end of 

the year is of the total of 
(D) its total reserve liabilities as at the end of 
the year, and 
(E) the amount prescribed for the year in re- 
spect of the corporation, and 

(ii) the amount, if any, by which 
(A) the amount of its reserves for the year 
(other than its reserves in respect of amounts 
payable out of segregated funds) that can rea- 
sonably be regarded as having been established 
in respect of its insurance businesses carried on 
in Canada 

exceeds the total of 


(B) all amounts each of which is the amount of 
a reserve (other than a reserve described in sub- 
paragraph 138(3)(a)(i)), to the extent that it is 
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included in the amount determined under clause 
(A) and is deducted in computing its income 
under Part I for the year, 


(C) all amounts each of which is the amount of 
a reserve described in _— subparagraph 
138(3)(a)(i), to the extent that it is included in 
the amount determined under clause (A) and is 
deductible under subparagraph 138(3)(a)(i) in 
computing its income under Part I for the year, 
and 


(D) all amounts each of which is the amount 
outstanding (including any interest accrued 
thereon) at the end of the year in respect of a 
policy loan (within the meaning assigned by 
subsection 138(12)) made by the corporation, to 
the extent that it is deducted in computing the 
total determined under clause (C); and 


(c) in the case of a life insurance corporation that was 
non-resident throughout the year, its taxable capital for 
the year. 


Related Provisions: 181.3(1) — Taxable capital employed in Canada 
for Part I.3 tax; 257 — Formula cannot calculate to less than zero [applies 
to amending legislation by virtue of Interpretation Act subsec. 42(3)]. 


History: Clause 206 of 1998, c! 19, (as amended by 2001, c. 17, s. 252, 
and applicable to taxation years that end after 1998) reads as follows: 


206. Where an amount in respect of deferred realized gains or losses 
of a life insurance corporation is added or deducted, as the case may 
be, in computing its taxable capital employed in Canada or capital 
under Part VI of the Act for a taxation year that ends after Rebruary 
25, 1992 and began before 2001, the amount determined by the 
formula 


(A -—B) x C/D 


shall be deducted, or, where the amount is negative, the absolute 
value of the amount shall be added, in computing the corporation’s 
taxable capital employed in Canada under Part VI of the Act for the 
year, where 


A is the, corporation’s taxable capital employed in Canada for 
the year under Part VI of the Act (determined without reference 
to this section); 


B is the amount that would be the value of A if no amount were 
added or deducted in computing the corporation’s taxable capi- 
tal employed in Canada or capital for the year under Part VI of 
the Act in respect of its deferred realized gains or losses, as the 
case may be; 


C is the number of days in the year that are after February 25, 
1992 and before 2001; and 


D is the number of days in the year. 


Subpara. 190.11(b)(i) substituted by 1994, c. 21, s. 88, applicable (by sub- 
sec. 88(2)): 


(a) to taxation years that end after February 25, 1992; and 


(b) where a corporation so elects by notifying Revenue Canada in 
writing before the end of December 1994, to its 1991 and subsequent 
taxation years; and where such an election is made, notwithstanding 
subsecs. 152(4) to (5), such assessments and determinations in respect 
of any taxation year shall be made to the corporation’s taxation years 
ending before February 26, 1992 as are consequential on the election. 


That subpara. formerly read: 


(1) that proportion of its taxable capital for the year that its Canadian 
reserve liabilities at the end of the year is of its total reserve liabili- 
ties at the end of the year, and 


S. 190.11 substituted by 1994, c. 7, Sch. IT (1991, c. 49), s. 158, applicable 
to taxation years ending after February 20, 1990. S. 190.11 formerly read: 


190.11 For the purposes of this Part, the taxable capital employed in 
Canada of a corporation for a taxation year is that proportion of its 
taxable capital for the year that its Canadian assets for the year are 
of its total assets for the year. 


Selected Cases [s. 190.11]: London Life Insurance Co. v. R., [2000] 3 
C.T.C. 2622 (TCC) (Deferred taxes not included in ordinary meaning of 
“reserve’’). 
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Definitions [s. 190.11]: “amount” — 181(3), 190(2), 248(1); “author- 
ized foreign bank’? — 248(1); “Canadian assets” — 190(1.1), Reg. 8602, 
8603(a); “Canadian reserve liabilities” — 190(1.1), Reg. 2405(3), 8500, 
8602, 8603(b), 8603(c); “capital allowance” — 190.16; “corporation” — 
248(1), Interpretation Act 35(1); ; “life in- 
surance corporation” — 248(1); “reserves” —190(1); “resident in Can- 
ada” — 250; “taxable capital” — 190.12; “taxation year’ — 249; “total 
assets” — 190(1.1), Reg. 8602, 8603(a), 8603(b); “total reserve liabili- 
ties” — 190(1.1), Reg. 2405(3), 8600, 8602, 8603(b), 8603(c). 


Regulations: 8605 (prescribed amounts for 190.11(b)G)(B), (C) and 
(E)). 


190.12 Taxable capital — For the purposes of this Part, 
the taxable capital of a corporation for a taxation year is 
the amount, if any, by which its capital for the year ex- 
ceeds the total determined under section 190.14 in respect 
of its investments for the year in financial institutions re- 
lated to it. I 


Related Provisions: 181.3(2) — Taxable capital for Part 1.3 tax. 


Definitions [s. 190.12]: “amount” — 181(3), 190(2), 248(1); “capi- 
tal? — 190.13; © ; “finan- 
cial institution” — 190(1); “investments in financial institutions” — 


190.14; “taxation year” — 249. 

190.13 Capital — For the purposes of this Part, the capi- 

tal of a financial institution for a taxation year is, 
(a) in the case of a financial institution, other than an 
authorized foreign bank or a life insurance corpora- 
tion, the amount, if any, by which the total at the end 
of the year of 


(1) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case 
of an institution incorporated without share capital, 
the amount of its members’ contributions); retained 
earnings, contributed surplus and any ethan sur- 
pluses, and 


(111) the amount of its reserves, except to the extent 
that they were deducted in Computers its income 
under Part I for the year, 


exceeds the total at the end of the year of 


(iv) the amount of its deferred tax debit balance, 
and 


(v) the amount of any deficit deducted in comput- 
ing its shareholders’ equity; 


to. the dceinailien of amounts fers 
The accounting procedures described in the notes to amended 
section 181.2 are therefore relevant in the context of Part VI of 


the Act, and readers may consult those notes. 
background. As in that section, the amendment: ( : 
section 190.13 include, in the computation. of a defici it deducted 
in computing shareholders’ equity, the amount of any provision 
for the redemption of preferred shares. This inclusion is added _ 
to two specific provisions: subparagraph 190. 13(a)(v), in re- 


for apiligonal 


| spect of financial institutions other than life insurers and au- 
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thorized foreign banks; and subparagraph 190.13(b)(iv) in re- payable out of segregated funds) that can rea- 
spect of Canadian-resident life insurance corporations. sonably be regarded as having been established 
(b) in the case of a life insurance corporation that was i ara of its insurance businesses carried on 
resident in Canada at any time in the year, the amount, in Canada 
if any, by which the total at the end of the year of exceeds the total of 
(i) the amount of its long-term debt, and (B) all amounts each of which is the amount of 


a reserve (other than a reserve described in sub- 
paragraph 138(3)(a)(i)), to the extent that it is 
included in the amount determined under clause 
(A) and is deducted in computing its income 
under Part I for the year, 


(11) the amount of its capital stock (or, in the case 
of an insurance corporation incorporated without 
share capital, the amount of its members’ contribu- 
tions), retained earnings, contributed surplus and 
any other surpluses 

(C) all amounts each of which is the amount of 


exceeds the total at the end of the year of } ; 
a reserve described in subparagraph 


(111) the amount of its deferred tax debit balance, 138(3)(a)(i), to the extent that it is included in 

puis the amount determined under clause (A) and is 

(iv) the amount of any deficit deducted in comput- deductible under subparagraph 138(3)(a)(i) in 

ing its shareholders’ equity; computing its income under Part I for the year, 
and 


_ Proposed Amendment — ~ 190. 13(b)(iv) 


a ie the amount of. any deficit deducted i in com- 
14, pubng its, shareholders’ equ 
_ purpose, the amount of any | 
- ee of a ue 


(D) all amounts each of which is the amount 
outstanding (including any interest accrued 
thereon) at the end of the year in respect of a 
policy loan (within the meaning assigned by 
subsection 138(12)) made by the corporation, to 
the extent that it is deducted in computing the 
amount determined under clause (C); and 


tion, years that begin after 1995, 


Technical Notes et | 20, 2002) Se ee under (d) in the case of an authorized foreign bank, the total 
190.13(a)(v). - aoe is 6a pola of 


(c) in the case of a life insurance ern ae that was 
non-resident throughout the year, the total at the end 
of the year of 


(1) 10% of the total of all amounts, each of which is 
the risk-weighted amount at the end of the year of 
an on-balance sheet asset or an off-balance sheet 


(1) the amount that is the greater of 
(A) the amount, if any, by which 


(I) its surplus funds derived from operations 
(as defined in subsection 138(12)) as of the 
end of the year, computed as if no tax were 
payable under Part I.3 or this Part for the 
year 


exceeds the total of all amounts each of which 

is 
(II) an amount on which it was required to 
pay, or would but for subsection 219(5.2) 
have been required to pay, tax under Part 
XIV for a preceding taxation year, except 
the portion, if any, of the amount on which 
tax was payable, or would have been paya- 
ble, because of subparagraph 219(4)(a)(Q.1), 
and 


(III) an amount on which it was required to 
pay, or would but for subsection 219(5.2) 
have been required to pay, tax under subsec- 
tion 219(5.1) for the year because of the 
transfer of an insurance business to which 
subsection 138(11.5) or (11.92) has applied, 
and 


(B) its attributed surplus for the year, 


(ii) any other surpluses relating to its insurance 
businesses carried on in Canada, 

(ili) the amount of its long-term debt that can rea- 
sonably be regarded as relating to its insurance 
businesses carried on in Canada, and 

(iv) the amount, if any, by which 


(A) the amount of its reserves for the year 
(other than its reserves in respect of amounts 


exposure of the bank in respect of its Canadian 
banking business that the bank would be required 
to report under the OSFI risk-weighting guidelines 
if those guidelines applied and required a report at 
that time, and 


(ii) the total of all amounts, each of which is an 
amount at the end of the year in respect of the 
bank’s Canadian banking business that 


(A) if the bank were a bank listed in Schedule II 
to the Bank Act, would be required under the 
risk-based capital adequacy guidelines issued 
by the Superintendent of Financial Institutions 
and applicable at that time to be deducted from 
the bank’s capital in determining the amount of 
capital available to satisfy the Superintendent’s 
requirement that capital equal a particular pro- 
portion of risk-weighted assets and exposures, 
and 


(B) is not an amount in respect of a loss protec- 
tion facility required to be deducted from capi- 
tal under the Superintendent’s guidelines re- 
specting asset securitization applicable at that 
time. 
Related Provisions: 181.3(3) — Capital for Part I.3 tax. 
History: The opening words of para. 190.13(a) amended, para. 190.13(d) 
added, by 2001, c. 17, s. 166, applicable after June 27, 1999. The opening 
words formerly read: 
(a) in the case of a financial institution other than a life insurance 
corporation, the amount, if any, by which the total at the end of the 
year ofexceeds the total at the end of the year of 
Subpara. 190.13(c)(i) amended by 1998, c. 19, s. 203, applicable to 1994 
et seg. Subpara. 190.13(c)(i) formerly read: 
(i) the greater of its surplus funds derived from operations (within 
the meaning assigned by subsection 138(12)), computed as if no tax 
were payable by it under Part I.3 or this Part for the year, and its 
attributed surplus for the year, 
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The opening words of para. 190.13(a) substituted by 1994, c. 21, subsec. 
89(1), applicable to 1992 et seg. The opening words of that para. formerly 
read: 


(a) in the case of a financial institution other than a life insurance 
corporation, the amount, if any, by which the total, computed at the 
end of the year on a non-consolidated basis, of 


All that portion of para. 190.13(a) between subparas. (ii) and (iv) substi- 
tuted by 1994, c. 21, subsec. 89(2), applicable to 1992 et seg. That portion 
of the para. formerly read: 


(iii) the amount of its provisions or reserves (including, for 
greater certainty, any provision or reserve in respect of deferred 
taxes), except to the extent that they are deducted in computing 
its income under Part I for the year, 


exceeds the total so computed of 


The opening words of para. 190.13(b) substituted by 1994, c. 21, subsec. 
89(3), applicable to 1992 et seg. The opening words of that para. formerly 
read: 


(b) in the case of a life insurance corporation that was resident in 
Canada at any time in the year, the amount, if any, by which the 
total, computed at the end of the year on a non-consolidated basis, 
of 


That portion of para. 190.13(b) between subparas. (ii) and (iii) substituted 
by 1994, c. 21, subsec. 89(4), applicable to 1992 et seg. That portion of the 
para. formerly read: 


exceeds the total so computed of 


All that portion of para. 190.13(c) preceding subpara. (i1) substituted by 
1994, c. 21, subsec. 89(5), applicable to 1992 et seq. That portion of the 
para. formerly read: 


(c) in the case of a life insurance corporation that was non-resident 
throughout the year, the total, computed at the end of the year on a 
non-consolidated basis, of 


(i) the greater of its surplus funds derived from operations 
(within the meaning assigned by subsection 138(12)) and its at- 
tributed surplus for the year, 


S. 190.13 substituted by 1994, c. 7, Sch. IL (1991, c. 49), s. 159, applicable 
to taxation years ending after February 20, 1990. S. 190.13 formerly read: 


190.13 For the purposes of this Part, the capital of a corporation for 
a taxation year is the amount, if any, by which the total, computed 
at the end of the year on a non-consolidated basis, of 


(a) the amount of its long-term debt, 


(b) the amount of its capital stock (or, in the case of a corpora- 
tion incorporated without share capital, the amount of its mem- 
bers’ contributions), retained earnings, contributed surplus and 
any other surpluses, and 


(c) the amount of its provisions or reserves (including, for 
greater certainty, any reserve or provision in respect of deferred 
taxes), except to the extent that they were deducted in comput- 
ing its income under Part I for the year, 


exceeds the total of 
(d) the amount of its deferred tax debit balance, and 


(e) the amount of any deficit deducted in computing its share- 
holders’ equity at the end of the year. 


Definitions [s. 190.13]: “amount” — 181(3), 190(2), 248(1); “attributed 
surplus” — 190(1.1), 190(2), Reg. 2405(3), 8600, 8602, 8603(b), (c); “‘au- 


thorized foreign bank’, “Canadian banking business” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “financial institution” — 190(1); 
“insurance corporation”, “life insurance corporation” — 248(1); “long- 


term debt” — 190(1); “preferred share” — 248(1); “reserves” — 190(1); 
“taxation year’ — 249. 


190.14 (1) Investment in related institutions — A 
corporation’s investment for a taxation year in a financial 
institution related to it is 


(a) in the case of a corporation that was resident in 
Canada at any time in the year, the total of all amounts 
each of which is the carrying value (or in the case of 
contributed surplus, the amount) at the end of the year 
of an eligible investment of the corporation in the fi- 
nancial institution; 
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(b) in the case of a life insurance corporation that was 
non-resident throughout the year, the total of all 
amounts each of which is the carrying value (or is, in 
the case of contributed surplus, the amount) at the end 
of the year of an eligible investment of the corporation 
in the financial institution that was used or held by the 
corporation in the year in the course of carrying on an 
insurance business in Canada (or that, in the case of 
contributed surplus, was contributed by the corpora- 
tion in the course of carrying on that business); and 


(c) in the case of a corporation that is an authorized 
foreign bank, the total of all amounts each of which is 
the amount at the end of the year, before the applica- 
tion of risk weights, that would be required to be re- 
ported under the OSFI risk-weighting guidelines if 
those guidelines applied and required a report at that 
time, of an eligible investment of the corporation in 
the financial institution that was used or held by the 
corporation in the year in the course of carrying on its 
Canadian banking business or, in the case of an eligi- 
ble investment that is contributed surplus of the finan- 
cial institution at the end of the year, the amount of the 
surplus contributed by the corporation in the course of 
carrying on that business. 


Related Provisions: 190.14(2) — Meaning of “eligible investment”. 


(2) Interpretation — For the purpose of subsection (1), 
an eligible investment of a corporation 1n a financial insti- 
tution is a share of the capital stock or long-term debt 
(and, where the corporation is an insurance corporation, is 
non-segregated property within the meaning assigned by 
subsection 138(12)) of the financial institution or any sur- 
plus of the financial institution contributed by the corpo- 
ration (other than an amount otherwise included as a 
share or debt) if the financial institution at the end of the 
year 1s 


(a) related to the corporation; and 


(b) resident in Canada or can reasonably be regarded 
as using the surplus or the proceeds of the share or 
debt in a business carried on by the financial institu- 
tion through a permanent establishment (as defined by 
regulation) in Canada. 


Regulations: 8201 establishment” for 


190.14(2)(b)). 

Related Provisions: 190.15(6) — Related financial institution. 
History: S. 190.14 amended by 2001, c. 17, s. 167, applicable after June 
27, 1999 except that, in its application to taxpayers other than authorized 


foreign banks for taxation years that end before 2002, subsec. 190.14(2) 
shall be read without reference to para. (b). S. 190.14 formerly read: 


(meaning of “permanent 


190.14 Investment in related institutions — A corporation’s in- 
vestments for a taxation year in a financial institution related to it is, 


(a) in the case of a corporation that was resident in Canada at 
any time in the year, the total of 


(i) all amounts each of which is the carrying value at the 
end of the year of 


(A) any share of the capital stock of the financial insti- 
tution, or 


(B) any long-term debt of the financial institution 


that is owned by the corporation at the end of the year (and, 
where the corporation is a life insurance corporation, that is 
non-segregated property within the meaning assigned by 
subsection 138(12)), and 


(ii) the amount of any surplus of the financial institution 
contributed by the corporation, other than an amount in- 
cluded under subparagraph (i); and 


(b) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, the total that would, if the corporation 
were resident in Canada in the year, be determined under para- 
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graph (a) in respect of the corporation for the year in respect of 
shares and long-term debt of the financial institution that were 
used by the corporation in, or held by it in the year in the course 
of, carrying on an insurance business in Canada and in respect 
of surplus of the financial institution contributed by the 
corporation. 


All that portion of subpara. 190.14(a)(i) preceding cl. (B) substituted by 
1994, c. 21, s. 90, applicable to 1992 et seg. That portion of the subpara. 
formerly read: 


(i) the cost to it, that would be shown on its balance sheet at the end 
of the year if its balance sheet were prepared on a non-consolidated 
basis, of 


(A) any share of the capital stock of the financial institution, 
and 


S. 190.14 substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 159, applicable 
to taxation years ending after February 20, 1990. S. 190.14 formerly read: 


190.14 Investment in related institutions — A corporation’s in- 
vestments for a taxation year in a financial institution related to it is 
the total of 


(a) the cost to it, which would be shown on its balance sheet at 
the end of the year if its balance sheet were prepared on a non- 
consolidated basis, of 


(i) any share of the capital stock of the financial institution, 
and 


(11) any long-term debt of the financial institution 
owned by the corporation at the end of the year, and 


(b) the amount of any surplus of the institution at the end of the 
year contributed by the corporation, other than an amount in- 
cluded under paragraph (a). 


Definitions [s. 190.14]: “amount”, “authorized foreign bank”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian 
banking business” — 248(1); “carrying value” — 181(3), 190(2); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “eligible investment” — 
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190.14(2); “insurance corporation”, “life insurance corporation”, “non-res- 
ident’, “OSFI risk-weighting guidelines”, “property”, “regulation” — 
248(1); “related” — 251(2)-(6); “resident in Canada” — 250; “share” — 
248(1); “taxation year’ — 249. 


190.15 (1) Capital deduction — For the purposes of 
this Part, the capital deduction of a corporation for a taxa- 


tion year during which it was at any time a financial insti- 
tution is the total of $200,000,000 and the lesser of 


(a) $20,000,000, and 


(b) '/s of the amount, if any, by which its taxable capi- 
tal employed in Canada for: the year exceeds 
$200,000,000, 


unless the corporation was related to another financial in- 
stitution at the end of the year, in which case, subject to 
subsection (4), its capital deduction for the year is nil. 


(2) Related financial institution — A corporation that 
is a financial institution at any time during a taxation year 
and that was related to another financial institution at the 
end of the year may file with the Minister an agreement in 
prescribed form on behalf of the related group of which 
the corporation is a member under which an amount that 
does not exceed the total of $200,000,000. and the lesser 
of 
(a) $20,000,000, and 


(b) '/s of the amount, if any, by which the total of all 
amounts, each of which is the taxable capital em- 
ployed in Canada of a financial institution for the year 
that is a member of the related group, exceeds 
$200,000,000 
is allocated among the members of the related group for 
the taxation year. 


Related Provisions: 
related. 


190.15(6) — Where corporations deemed not 


S. 190.15(6) 


Forms: T2 SCH 39: Agreement among related financial institutions Part 
VI tax, 


(3) Idem — The Minister may request a corporation that 
is a financial institution at any time during a taxation year 
and that was related to any other financial institution at 
the end of the year to file with the Minister an agreement 
referred to in subsection (2) and, if the corporation does 
not file such an agreement within 30 days after receiving 
the request, the Minister may allocate an amount among 
the members of the related group of which the corpora- 
tion is a member for the year not exceeding the total of 
$200,000,000 and the lesser of 


(a) $20,000,000, and 


(b) /s of the amount, if any, by which the total of all 
amounts, each of which is the taxable capital em- 
ployed in Canada of a financial institution for the year 
that is a member of the related group, exceeds 
$200,000,000. 

History: Paras. 190.15(1)(b), (2)(b), (3)(b) substituted by 1994, c.. 7, Sch. 


II (1991, c. 49), subsecs, 160(1)-(3), applicable to 1990 et seg. Those pa- 
ras. formerly read: 


(b) '/s of the amount, if any, by which the amount that would be the 
corporation’s taxable capital for the year if its capital deduction for 
the year were nil exceeds $200,000,000, 


(b) '/s of the amount, if any, by which the total of all amounts, each 
of which is the amount that would be the taxable capital of a finan- 
cial institution that is a member of the related group if its capital 
deduction for the year were nil, exceeds $200,000,000 


(b) '/s of the amount if any, by which the total of all amounts, each 
of which is the amount that would be the taxable capital of a finan- 
cial institution that is a member of the related group if its capital 
deduction for the year were nil, exceeds $200,000,000. 


(4) Idem — For the purposes of this Part, the least 
amount allocated for a taxation year to each member of a 
related group under an agreement described in subsection 
(2) or by the Minister pursuant to subsection (3) 1s the 
capital deduction for the taxation year of that member, 
but, if no such allocation is made, the capital deduction of 
each member of the related group for that year is nil. 


(5) Idem — Where a corporation (in this subsection re- 
ferred to as the “first corporation’) has more than one tax- 
ation year ending in the same calendar year and 1s related 
in 2 or more of those taxation years to another corporation 
that has a taxation year ending in that calendar year, the 
capital deduction of the first corporation for each such 
taxation year at the end of which it is related to the other 
corporation is, for the purposes of this Part, an amount 
equal to its capital deduction for the first such taxation 
year. 

Related Provisions: 190.16(5) — Rule in 190.15(5) applies to alloca- 
tion of capital allowance; 190.17(5) — Rule in 190.15(5) applies to alloca- 
tion of enhanced capital deduction. 


(6) Idem — Two corporations that would, but for this 
subsection, be related to each other solely because of 


(a) the control of any corporation by Her Majesty in 
right of Canada or a province, or 


(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and section 190.14, 
deemed not to be related to each other except that, where 
at any time a taxpayer has a right referred to in paragraph 
251(5)(b) with respect to shares and it can reasonably be 
considered that one of the main purposes for the acquisi- 
tion of the right was to avoid any limitation on the 
amount of a corporation’s capital deduction for a taxation 
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year, for the purpose of determining whether a corpora- 
tion is related to any other corporation, the corporations 
are, for the purpose of this section, deemed to be in the 
same position in relation to each other as if the right were 
immediate and absolute and as if the taxpayer had exer- 
cised the right at that time. 

Related Provisions: 190.16(5) — Rule in 190.15(6) applies to alloca- 


tion of capital allowance; 190.17(5) — Rule in 190,15(6) applies to alloca- 
tion of enhanced capital deduction; 256(6), (6.1) —- Meaning of “control”. 
History: The closing words of subsec. 190.15(6) amended by 1998, c. 19, 
s. 204, applicable after April 26, 1995. The closing words formerly read: 


shall, for the purposes of this section and section 190.14, be deemed 
not to be related to each other except that, where at any time a tax- 
payer has a right referred to in paragraph 251(5)(b) with respect to 
shares and it can reasonably be considered that one of the main pur- 
poses of the acquisition of the right was to avoid any limitation on 
the amount of a corporation’s capital deduction for a taxation year, 
for the purpose of determining whether a corporation is related to 
any other corporation, the corporations shall, for the purposes of 
this section, be deemed to be in the same position in relation to each 
other as if the taxpayer owned the shares. 
Subsec. 190.15(6) added by 1994, c. 7, Sch. VII (1993, c. 24), s. 112, 
applicable to 1989 ef seq. 
Definitions [s. 190.15]: “amount” — 181(3), 190(2), 248(1); “calendar 
year’ — Interpretation Act 37(1)(a); “control” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “financial institution” — 190(1); 
“Her Majesty” — /nterpretation Act 35(1); “Minister” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “related” — 190.15(6), 251; “related 
group” — 251(4); “taxation year” — 249, 


190.16 (1) Capital allowance [of life insurer] — For 
the purposes of this Part, the capital allowance for a taxa- 
tion year of a life insurance corporation that carries on 
business in Canada at any time in the year is the total of 


(a) $10,000,000, 
(b) '2 of the amount, if any, by which the lesser of 
) $50,000,000, and 
(11) its taxable capital employed in Canada for the 
year 
exceeds $10,000,000, 
(c) '/s of the amount, if any, by which the lesser of 
) $100,000,000, and 
(11) its taxable capital employed in Canada for the 
year 
exceeds $50,000,000, 
(d) ‘2 of the amount, if any, by which the lesser of 
(i) $300,000,000, and 
(11) its taxable capital employed in Canada for the 
year 
exceeds $200,000,000, and 
(e) Ys of the amount, if any, by which its taxable capi- 


tal employed in Canada for the year exceeds 
$300,000,000, 


unless the corporation is related at the end of the year to 
another life insurance corporation that carries on business 
in Canada, in which case, subject to subsection (4), its 
capital allowance for the year is nil. 


(2) Related life insurance corporation — A life in- 
surance corporation that carries on business in Canada at 
any time in a taxation year and that is related at the end of 
the year to another life insurance corporation that carries 
on business in Canada may file with the Minister an 
agreement, in prescribed form on behalf of the related 
group of life insurance corporations of which the corpora- 
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tion is a member, under which an amount ; that does not 
exceed the total of 


(a) $10,000,000, 

(b) '/ of the amount, if any, by which the lesser of 
(i) $50,000,000, and 
(ii) the total of all amounts, each of which is the 
taxable capital employed in Canada of a life msur- 


ance corporation for the year that is a member of 
the related group, 


exceeds $10,000,000, 

(c) ‘4 of the amount, if any, by which the lesser of 
(1) $100,000,000, and 
(i1) the total of all amounts, each of which is the 
taxable capital employed in Canada of a life insur- 
ance corporation for the year that is a member of 
the related group, 

exceeds $50,000,000, 

(d) '/ of the amount, if any, by which the lesser of 
(i) $300,000,000, and 
(ii) the total of all amounts, each of which is the 
taxable capital employed in Canada of a life insur- 


ance corporation for the year that is a member of 
the related group, 


exceeds $200,000,000, and 


(e) */s of the amount, if any, by which the total of all 
amounts, each of which is the taxable capital em- — 
ployed in Canada of a life insurance corporation for 
the year that is a member of the related group, exceeds 
$300,000,000 
is allocated among the members of that related group for 
the year. 


Forms: T2 SCH 40: Agreement 
corporations. 


among related life insurance 


(3) Idem — The Minister may request a life insurance 
corporation that carries on business in Canada at any time 
in a taxation year and that, at the end of the year, is re- 
lated to any other life insurance corporation that carries 
on business in Canada to file with the Minister an agree- 
ment referred to in subsection (2) and, if the corporation 
does not file such an agreement within 30 days after re- 
ceiving the request, the Minister may allocate among the 
members of the related group of life insurance corpora- 
tions of which the corporation is a member for the year an 
amount not exceeding the total of . 


(a) $10,000,000, 

(b) ‘2 of the amount, if any, by which the lesser of 
(i) $50,000,000, and 
(ii) the total of all amounts, each of which is the 
taxable capital employed in Canada of’a life insur- 


ance corporation for the year that is a MERGE of 
the related group, 


exceeds $10,000,000, 

(c) '/4s of the amount, if any, by which the lesser of 
(i) $100,000,000, and 
(ii) the total of all amounts, each of which is the 
taxable capital employed in Canada of a life insur- 
ance corporation for the year that is a member of 
the related group, 

exceeds $50,000,000, 

(d) '/ of the amount, if any, by which the lesser of 


(i) $300,000,000, and 
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(ii) the total of all amounts, each of which is the 
taxable capital employed in Canada of a life insur- 
ance corporation for the year that is a member of 
the related group, ; 


exceeds $200,000,000, and 


(e) %4 of the amount, if any, by which the total of all 
amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for 
the year that is a member of the related group, exceeds 
$300,000,000. 


(4) Idem — For the purposes of this Part, the least 
amount allocated for a taxation year to a member of a re- 
lated group under an agreement described in subsection 
(2) or by the Minister under subsection (3) is the capital 
allowance for that year of the member. 


(5) Provisions applicable to Part — Subsections 
190.15(5) and (6) apply to this section with such modifi- 
cations as the circumstances require. 


History [s. 190.16]: S. 190.16 added by 1994, c. 21, s. 91, applicable 
(a) to taxation years ending after February 25, 1992; and 


(b) where a corporation elects under para. 88(2)(b) of 1994, c. 21 [see 
under subpara. 190.11(b)(@) above], to its 1991 and subsequent taxa- 
tion years; and, notwithstanding subsecs. 152(4) to (5), such assess- 
ments and determinations shall be made as are consequential on the 
application of s. 190.16 to the corporation’s taxation years ending 
before February 26, 1992. 


Definitions [s. 190.16]: “amount”, “business” — 248(1); “Canada” — 
255; “carrying on business in Canada” — 253; “life insurance corpora- 
tion”, “Minister”, “prescribed” — 248(1); “related” — 251(2); “related 
group” — 251(4); “taxable capital employed in Canada” — 190.11; “taxa- 
tion year” — 249, 


190.17 (1) Enhanced capital deduction — For the 
purpose of subsection 190.1(1.2), the enhanced capital de- 
duction of a, corporation for a taxation year is 
$400,000,000, unless the corporation was related to a fi- 
nancial institution (other than a life insurance corpora- 
tion) at the end of the year, in which case, subject to sub- 
section (4), the corporation’s enhanced capital deduction 
for the year is nil. 

Related Provisions: 190.1(1:2) — Additional tax payable by deposit- 


taking institutions; 190.17(2)-(4) — Allocation of deduction among re- 
lated institutions. 


(2) Related financial institution — A corporation that 
is a financial institution at any time in a taxation year and 
that is related to another financial institution (other than a 
life insurance corporation) at the end of the year may file 
with the Minister an agreement in prescribed form on be- 
half of the related group of which the corporation is a 
member under which an amount that, does not exceed 
$400,000,000 is allocated among the members of the 
group for the year. 


(3) Minister’s powers — The Minister may request a 
corporation that is a financial institution at any time in a 
taxation year and that is related to any other financial in- 
stitution (other than a life insurance corporation) at the 
end of the year to file with the Minister an agreement re- 
ferred to in subsection (2) and, if the corporation does not 
file such an agreement within 30 days after receiving the 
request, the Minister may allocate an amount that does 
not exceed $400,000,000 among the members of the re- 
lated group of which the corporation is a member for the 
year. 


(4) Least amount allocated — The least amount allo- 
cated for a taxation year to a member of a related group 
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under an agreement described in subsection (2) or by the 
Minister under subsection (3) is the enhanced capital de- 
duction for the taxation year of the member, but, if no 
such allocation is made, the enhanced capital deduction of 
the member for the year is nil. 


(5) Provisions applicable to Part— Subsections 
190.15(5) and (6) apply to this section with such modifi- 
cations as the circumstances require. 


History [s. 190.17]: S. 190.17 added by 1996, c. 21, s. 50, applicable to 
taxation years that end after February 27, 1995. 


190.18 [Substituted inter alia by ss. 190.1—190.15] 


190.19 [Repealed under former Act] 


Administrative Provisions 


190.2 Return — A corporation that is or would, but for 
subsection 190.1(3), be liable to pay tax under this Part 
for a taxation year shall file with the Minister, not later 
than the day on or before which the corporation is re- 
quired by section 150 to file its return of income for the 
year under Part I, a return of capital for the year in pre- 
scribed form containing an estimate of the tax payable 


under this Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing; ‘235 — Penalty for 
late filing of return even where no balance owing. 


History: S. 190.2 amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 113, 
applicable to 1991 et seg. S. 190.2 formerly read: 


190.2 A corporation liable to pay a tax under this Part for a taxation 
year shall file with the Minister, not later than the day on or before 
which the corporation is required by section 150 to file its return of 
income for the year under Part I, a return of capital for that year in 
prescribed form containing an estimate of the tax payable by it for 
the year. 


Definitions [s. 190.2]: “corporation” — 248(1), Interpretation Act 
35(1); “Minister”, “prescribed” — 248(1); “tax payable” — 248(2); “‘taxa- 
tion year” — 249. 


Forms [s. 190.2]: T2 SCH 38: Part VI tax on capital of financial 
institutions; T2 SCH 42: Calculation of unused Part I tax credit. 


190.21 Provisions applicable to Part — Sections 
152, 158 and 159, subsection 161(11), sections 162 to 167 
and Division J of Part I apply to this Part with such modi- 
fications as the circumstances require and, for the purpose 
of this section, paragraph 152(6)(a) shall be read as 
follows: 


(a) a deduction under subsection 190.1(3) in respect 
of any unused surtax credit or unused Part | tax 
credit (within the meanings assigned by subsection 
190.1(5)) for a subsequent taxation year,”. 


History: S. 190.21 substituted for ss. 190.21 to 190.24 by 1994, c. 7, Sch. 
VIII (1993, c. 24), s. 114, applicable to 1992 et seg.; and in its application 
to the 1991 taxation year, s. 190.24 shall be read as follows: 


190.24 Provisions applicable to Part — Section 152, subsection 
157(2.1), sections 158 and 159, subsection 161(2.1), (2.2), (7) and 
(11), sections 162 to 167 and Division J of Part I apply to this Part 
with such modifications as the circumstances require and, for the 
purpose of this section, paragraph 152(6)(a) shall be read as 
follows: 


(a) a deduction under subsection 190.1(3) in respect of any un- 
used Part I tax credit (within the meaning assigned by subsec- 
tion 190.1(5)) for a subsequent taxation year, 


Ss. 190.21 to 190.24 formerly read: 
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190.21 Payment of tax —Every corporation liable to pay tax 
under this Part for a taxation year shall pay to the Receiver General 
in respect of the year 


(a) either 


(i) on or before the last day of each month in the year, '/12 of 
the amount estimated by it to be its tax payable under this 
Part for the year, 


(ii) on or before the last day of each month in the year, '/12 
of its first instalment base for the year, or 


(111) on or before the last day of each of the first two months 
in the year, '/i2 of its second instalment base for the year, 
and on or before the last day of each of the following 
months in the year, '/1o of the amount by which its first in- 
stalment base for the year exceeds '/6 of its second instal- 
ment base for the year; and 


(b) on or before the end of the second month following the end 
of the year, the remainder of its tax payable under this Part for 
the year. 


190.22 Instalment bases — For the purposes of section 190.21, 


(a) the first instalment base of a corporation for a particular tax- 
ation year is the product obtained when the tax ‘payable under 
this Part by the corporation for its taxation year immediately 
preceding the particular year is multiplied by the ratio that 365 
is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular 
taxation year is the amount of the first instalment base of the 
corporation for its taxation year. immediately preceding the par- 
ticular year, 


but where a particular taxation year of a corporation that was 
formed as a result of an amalgamation or merger is its first taxation 
year ending after the amalgamation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of 
all amounts each of which is the product obtained when the tax 
payable under this Part by a corporation, that entered into the 
amalgamation or merger, for its last taxation year preceding the 
amalgamation or merger is multiplied by the ratio that 365 is of 
the number of days in that year, and 


(d) its second instalment base for the particular year is the total 
of all amounts each of which is an amount equal to the first 
instalment base of a corporation, that entered into the amalga- 
mation or merger, for its last taxation year preceding the amal- 
gamation or merger. 


190.23 (1) Interest — Where at any time after the day on or before 
which a corporation is required to pay the remainder of its tax paya- 
ble under this Part for a taxation year, 


(a) the amount of its tax payable under this Part for the year 
exceeds 


(b) the total of all amounts each of which is an amount paid at 
or before that time on account of its tax payable and applied as 
at that time by the Minister against the corporation’s liability 
for an amount payable under this Part for the year, 


the corporation shall pay to the Receiver General interest at a pre- 
scribed rate on the excess, computed for the period during which 
that excess is outstanding. 


(2) l\dem — Where a corporation that is required by this Part to pay 
an instalment of tax has failed to pay all or any part thereof on or 
before the day on or before which the instalment was required to be 
paid, it shall pay to the Receiver General, in addition to the interest 
payable under subsection (1), interest at a prescribed rate on the 
amount that it failed to pay, computed from the day on or before 
which the amount was required to be paid to the earlier of the day of 
payment and the beginning of the period in respect of which the 
corporation is required to pay interest thereon under that subsection. 


(3) Limitation on instalments — For the purposes of subsection 
(2), where a corporation is required to pay an instalment of tax for a 
taxation year computed by reference to a method described in sec- 
tion 190.21, the corporation shall be deemed to have been liable to 
pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, 
(b) its first instalment base for the year, or 


(c) its second instalment base for the year and its first instal- 
ment base for the year, 
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whichever method gives rise to the least amount required to be paid 
by the corporation on or before the days referred to in subpara- 
graphs 190.21(a)(1i) to (ili). 


190.24 Provisions applicable to Part — Section 152, subsection 
157(2.1), sections 158 and 159, subsections 161(2.1), (2.2) and (11), 
sections 162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


Para. 161(1)(a) of 1994, c. 7, Sch. IL (1991, c. 49) provides that in its 
application to taxation years commencing before July 1990 of corpora- 
tions described in para. (d) or (e) of the definition “financial institution” in 
subsec. 190(1), s. 190.21 shall be read as follows: 


190.21 Every corporation liable to pay tax under this Part for a taxa- 
tion year shall pay to the Receiver General in respect of the year 


(a) where the year ended before July 1990, the tax payable by it 
under this Part for the year on or before the later of July 31, 
1990 and the end of the second month following the end of the 
year; and 


(b) where the year ended after June 1990, 
(i) either 


(A) on or before July 31, 1990, an amount equal to that 
proportion of the amount estimated by it to be its tax 
payable under this Part for the year that 


(1) the number of days in the year that are after 
February 20, 1990 and before July 1990 

is of 
(II) the number of days in the year that are after 
February 20, 1990, 


and on or before the Jast day of each month ending in 
the year and after June 1990, an amount equal to the 
amount, if any, by which 


(III) the amount estimated by it to be its tax paya- 
ble under this Part for the year 


exceeds 


(IV) the amount payable by the corporation on or 
before July 31, 1990, as would be determined 
under this clause if this clause were read without 
reference to that part thereof following subclause 
(II) thereof 


divided by the number of months ending in the year 
and after June 1990, or 


(B) on or before July 31, 1990, an amount equal to that 
proportion of its first instalment base for the year that 


(1) the number of days in the year that are after 
February 20, 1990 and before July 1990 


is of 
(11) the number of days in the year, 


and on or before the last day of each month ending in 
the year and after June 1990, an amount equal to its 
first instalment base for the year divided by the number 
of months in the year, and 


(ii) on or before the end of the second month following the 
end of the year, the remainder of its tax payable under this 
Part for the year. 


Subsec. 161(2) of 1994, c. 7, Sch. II (1991, c. 49) provides that for the 
purposes of s. 190.22, the tax payable under Part VI by a corporation de- 
scribed in para. (d) or (e) of the definition “financial institution” in subsec. 
190(1) shall be deemed to be 


(a) for a taxation year ending before February 21, 1990, the amount 
that would be its tax payable under that Part for the year if that Part 
applied in respect of that year and its capital deduction under that Part 
for that year were its capital deduction under that Part for its first taxa- 
tion year ending after February 20, 1990; and 


(b) for its first taxation year ending after February 20, 1990, the prod- 
uct obtained when its tax payable under that Part for the year is multi- 
plied by the ratio that the number of days in the year is of the number 
of days in the year after February 20, 1990. 


Para. 161(1)(b) of 1994, c. 7, Sch. IT (1991, c. 49) provides that in its 
application to taxation years commencing before July 1990 of corpora- 
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tions described in para. (d) or (e) of the definition “financial institution” in 
subsec. 190(1), subsec. 190,23(3) shall be read as follows: 


(3) For the purposes of subsection (2), where a corporation is re- 
quired to pay an instalment of tax for a taxation year computed by 
reference to a method described in section 190.21, the corporation 
shall be deemed to have been liable to pay an instalment computed 
by reference to 


(a) its tax payable under this Part for the year, or 
(b) its first instalment base for the year, 


whichever method gives rise to the least amount required to be paid 
by the corporation on or before the days referred to in clauses 
190.21(b)(i)(A) and (B). 


190.211 Provisions applicable — Crown corpora- 
tions — Section 27 applies to this Part with any modifi- 
cations that the circumstances require. 


History: S. 190.211 added by 1998, c. 19, subsee. 205(1), applicable after 
May 23, 1985. 


PART VI.1— TAX ON 
CORPORATIONS PAYING DIVIDENDS 
ON TAXABLE PREFERRED SHARES 


191. (1) Definitions — In this Part, 


“excluded dividend” means a dividend 


(a) paid by a corporation to a shareholder that had a 
substantial interest in the corporation at the time the 
dividend was paid, 

(b) paid by a corporation that was a financial interme- 


diary corporation or a private holding corporation at 
the time the dividend was paid, 


(c) paid by a particular corporation that would, but for 
paragraphs (h) and (1) of the definition “financial inter- 
mediary corporation” in this subsection, have been a 
financial intermediary corporation at the time the divi- 
dend was paid, except where the dividend was paid to 
a controlling corporation in respect of the particular 
corporation or to a specified person (within the mean- 
ing assigned by paragraph (h) of the definition “taxa- 
ble preferred share” in subsection 248(1)) in relation 
to such a controlling corporation, 


(d) paid by a mortgage investment corporation, or 


(e) that is a capital gains dividend within the meaning 
assigned by subsection 131(1); 


Related Provisions: 191(4)(d)—-Deemed excluded _ dividend; 
191(6) — Where corporation pays dividend to partnership. 


‘financial intermediary corporation”’ means a corpora- 
tion that is 


(a) a corporation described in subparagraph (b)(11) of 
the definition “retirement savings plan” in subsection 
146(1), 


(b) an investment corporation, 

(c) a mortgage investment corporation, 

(d) a mutual fund corporation, 

(e) a prescribed venture capital corporation, or 


(f) a prescribed labour-sponsored venture capital 
corporation, 


but does not include 
(g) a prescribed corporation, 


(h) a corporation that is controlled by or for the benefit 
of one or more corporations (each of which is referred 
to in this subsection as a “controlling corporation”) 


S. 191(2)(b)(i) 


other than financial intermediary corporations or pri- 
vate holding corporations unless the controlling corpo- 
rations and specified persons (within the meaning as- 
signed by paragraph (h) of the definition “taxable 
preferred share” in subsection 248(1)) in relation to 
the controlling corporations do not own in the aggre- 
gate shares of the capital stock of the corporation hav- 
ing a fair market value of more than 10% of the fair 
market value of all of the issued and outstanding 
shares of the capital stock of the corporation (those 
fair market values being determined without regard to 
any voting rights attaching to those shares), or 


(i) any particular corporation in which another corpo- 
ration (other than a financial intermediary corporation 
or a private holding corporation) has a substantial in- 
terest unless the other corporation and specified per- 
sons (within the meaning assigned by paragraph (h) of 
the definition “taxable preferred share” in subsection 
248(1)) in relation to the other corporation do not own 
in the aggregate shares of the capital stock of the par- 
ticular corporation having a fair market value of more 
than 10% of the fair market value of all of the issued 
and outstanding shares of the capital stock of the par- 
ticular corporation (those fair market values being de- 
termined without regard to any voting rights attaching 
to those shares); 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


Regulations: 6700 (prescribed venture capital corporation); 6701 (pre- 
scribed labour-sponsored venture capital corporation). 


‘‘private holding corporation” means a private corpora- 
tion the only undertaking of which is the investing of its 
funds, but does not include 


(a) a specified financial institution, 


(b) any particular corporation that owns shares of an- 
other corporation in which it has a substantial interest, 
except where the other corporation would, but for that 
substantial interest, be a financial intermediary corpo- 
ration or a private holding corporation, or 


(c) any particular corporation in which another corpo- 
ration owns shares and has a substantial interest, ex- 
cept where the other corporation would, but for that 
substantial interest, be a private holding corporation. 
History: Para. (b) of “private holding corporation” in subsec. 191(1) sub- 


stituted by 1994, c. 7, Sch. II (1991, c. 49), s. 162, applicable to 1988 er 
seq. Para. (b) formerly read: 


(b) any particular corporation that owns shares of another corpora- 
tion in which it has a substantial interest except where the other cor- 
poration is a financial intermediary corporation or a corporation that 
would, but for such substantial interest, be a private holding corpo- 
ration, or 


Related Provisions: 253.1 — Limited partner not considered to carry 
on business of partnership, 


(2) Substantial interest — For the purposes of this 
Part, a shareholder has a substantial interest in a corpora- 
tion at any time if the corporation is a taxable Canadian 
corporation and 


(a) the shareholder is related (otherwise than by reason 
of a right referred to in paragraph 251(5)(b)) to the 
corporation at that time; or 


(b) the shareholder owned, at that time, 


(i) shares of the capital stock of the corporation 
that would give the shareholder 25% or more of the 
votes that could be cast under all circumstances at 
an annual meeting of shareholders of the 
corporation, 
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S. 191(2)(b) (ii) 


(11) shares of the capital stock of the corporation 
having a fair market value of 25% or more of the 
fair market value of all the issued shares of the cap- 
ital stock of the corporation, 


and either 


(iii) shares (other than shares that would be taxable 
preferred shares if the definition “taxable preferred 
share” in subsection 248(1) were read without ref- 
erence to subparagraph (b)(1y) thereof and if they 
were issued after June 18, 1987 and were not 
grandfathered shares) of the capital stock of the 
corporation having a fair market value of 25% or 
more of the fair market value of all those shares of 
the capital stock of the corporation, or 


(iv) in respect of each class of shares of the capital 
stock of the corporation, shares of that class having 
a fair market value of 25% or more of the fair mar- 
ket value of all the issued shares of that class, 


and for the purposes of this paragraph, a shareholder 
shall be deemed to own at any time each share of the 
capital stock of a corporation that is owned, otherwise 
than by reason of this paragraph, at that time by a per- 
son to whom the shareholder is related (otherwise than 
by reason of a right referred to in paragraph 
251(5)(b)). 


Related Provisions: 191(3) — Substantial interest. 


(3) Idem — Notwithstanding subsection (2), 


(a) where it can reasonably be considered that the 
principal purpose for a person acquiring an interest 
that would, but for this subsection, be a substantial in- 
terest in a corporation is to avoid or limit the applica- 
tion of Part I or IV.1 or this Part, the person shall be 
deemed not to have a substantial interest in the 
corporation; 


(b) where it can reasonably be considered that the 
principal purpose for an acquisition of a share of the 
capital stock of a corporation (in this paragraph re- 
ferred to as the “issuer”) by any person (in this para- 
graph referred to as the “‘acquirer”) who had, immedi- 
ately after the time of the acquisition, a substantial 
interest in the issuer from another person who did not, 
immediately before that time, have a substantial inter- 
est in the issuer, was to avoid or limit the application 
of Part I or IV.1 or this Part with respect to a dividend 
on the share, the acquirer and specified persons 
(within the meaning assigned by paragraph (h) of the 
definition “taxable preferred share” in subsection 
248(1)) in relation to the acquirer shall be deemed not 
to have a substantial interest in the issuer with respect 
to any dividend paid on the share; 


(c) a corporation described in paragraphs (a) to (f) of 
the definition “financial intermediary corporation” in 
subsection (1) shall be deemed not to have a substan- 
tial interest in another corporation unless it is related 
(otherwise than by reason of a right referred to in para- 
graph 251(5)(b)) to the other corporation; 


(d) any partnership or trust, other than 


(1) a partnership all the members of which are re- 
lated to each other otherwise than by reason of a 
right referred to in paragraph 251(5)(b), 


(11) a trust in which each person who is beneficially 
interested is 


(A) related (otherwise than because of a right 
referred to in paragraph 251(5)(b)) to each other 
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person who is beneficially interested in the trust 
and who is not a registered charity, or 


(B) a registered charity 


and, for the purpose of this subparagraph, where a 
particular person who is beneficially interested in 
the trust is an aunt, uncle, niece or nephew of an- 
other person, the particular person and any person 
who is a child or descendant of the particular per- 
son shall be deemed to be related to the other per- 
son and to any person who is the child or descen- 
dant of the other person, or 


(iii) a trust in which only one person (other than a 
registered charity) is beneficially interested, 


shall be deemed not to have a substantial interest in a 
corporation; and 


(e) where at any time a shareholder holds a share of 
the capital stock of a corporation to which paragraph 
(g) of the definition “taxable preferred share” in sub- 
section 248(1) or paragraph (e) of the definition “‘taxa- 
ble RFI share” in that subsection applies to deem the 
share to be a taxable preferred share or a taxable RFI 
share, the shareholder shall be deemed not to have a 
substantial interest in the corporation at that time. 


Related Provisions: 248(25) — Beneficially interested. 


History: Paras. 191(3)(a) and (b) amended by 1994, c. 7, Sch. VII (1993, 
c. 24), subsec. 115(1), applicable to dividends paid or received after De- 
cember 20, 1991. Paras. (a) and (b) formerly read: 


(a) where it may reasonably be considered, having regard to all the 
circumstances, that the principal purpose for a person acquiring an 
interest that would, but for this subsection, be a substantial interest 
in a corporation is to avoid or limit the application of this Part or 
Part IV.1 the person shall be deemed not to have a substantial inter- 
est in the corporation; 


(b) where it may reasonably be considered, having regard to all the 
circumstances, that the principal purpose for an acquisition of a 
share of the capital stock of a corporation (in this paragraph referred 
to as the “issuer”’) by any person (in this paragraph referred to as the 
“acquirer’) that had, immediately after the time of the acquisition, a 
substantial interest in the issuer from another person that did not, 
immediately before that time, have a substantial interest in the is- 
suer, was to avoid or limit the application of this Part or Part [V.1 
with respect to a dividend on the share, the acquirer and specified 
persons (within the meaning assigned by paragraph (h) of the defi- 
nition “taxable preferred share” in subsection 248(1)) in relation to 
the acquirer shall be deemed not to have a substantial interest in the 
issuer with respect to any dividend paid on the share; 


Subparas. 191(3)(d)@i) and (11) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 115(2), applicable after 1990. Subparas. (d)(ii) and (i11) for- 
merly read: 


(ii) a trust in which all persons who are beneficially interested, 
within the meaning assigned by subsection 94(7), are related to each 
other (otherwise than by reason of a right referred to in paragraph 
251(5)(b)) and, for the purposes of this subparagraph, where a par- 
ticular person who is so beneficially interested in the trust is an 
aunt, uncle, niece or nephew of another person, the particular person 
and any person who is a child or descendant of the particular person 
shall be deemed to be related to the other person and any person 
who is a child or descendant of the other person, or 


(111) a trust in which only one person is beneficially. interested, 
within the meaning assigned by subsection 94(7), 


(4) Deemed dividends — Where at any particular time 


(a) a share of the capital stock of a corporation is 
issued, 


(b) the terms or conditions of a share of the capital 
stock of a corporation are changed, or 


(c) an agreement in respect of a share of the capital 
stock of a corporation is changed or entered into, 
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and the terms or conditions of the share or the agreement 
in respect of the share specify an amount in respect of the 


share, including an amount for which the share is to be | 


redeemed, acquired or cancelled (together with, where so 
provided, any accrued and unpaid dividends thereon) and 
where paragraph (a) applies, the specified amount does 
not exceed the fair market value of the consideration for 
which the share was issued, and where paragraph (b) or 
(c) applies, the specified amount does not exceed the fair 
market value of the share immediately before the particu- 
lar time, the amount of any dividend deemed to have been 
paid on a redemption, acquisition or cancellation of the 
share to which subsection 84(2) or (3) applies shall 


(d) for the purposes of this Part and section 187.2, be 
deemed to be an excluded dividend and an excepted 
dividend, respectively, unless 


(1) where paragraph (a) applies, the share was is- 
sued for consideration that included a taxable pre- 
ferred share, or 


(ii) where paragraph (b) or (c) applies, the share 
was, immediately before the particular time, a taxa- 
ble preferred share, and 


(e) be deemed not to be a dividend to which subsec- 
tion 112(2.1) or 138(6) applies to deny a deduction 
with respect to the dividend in computing the taxable 
income of a corporation under subsection 112(1) or (2) 
or 138(6), unless 


(1) where paragraph (a) applies, the share was is- 
sued for consideration that included a term pre- 
ferred share or for the purpose of raising capital or 
as part of a series of transactions or events the pur- 
pose of which was to raise capital, and 
(11) where paragraph (b) or (c) applies, the share 
was, immediately before the particular time, a term 
preferred share, or the terms or conditions of the 
share were changed, or the agreement in respect of 
the share was changed or entered into for the pur- 
pose of raising capital or as part of a series of 
transactions or events the purpose of which was to 
raise capital. 

Related Provisions: 87(2)(rr) — Amalgamations — continuing corpo- 


ration; 87(4.2)(f) — Amalgamations — where amount specified for pur- 
poses of 191(4); 248(10) — Series of transactions. 


(5) Where subsec. (4) does not apply — Subsection 
(4) does not apply to the extent that the total of 


(a) the amount paid on the redemption, acquisition or 
cancellation of the share, and 


(b) all amounts each of which is an amount (other than 
an amount deemed by subsection 84(4) to be a divi- 
dend) paid, after the particular time and before the re- 
demption, acquisition or cancellation of the share, on a 
reduction of the paid-up capital of the corporation in 
respect of the share 


exceeds the specified amount referred to in subsection 


(4). 
Proposed Addition — 191(6) 


(6) Excluded dividend — partner — If at any time 
a corporation pays a dividend to a partnership, the cor- 
poration is, for the purposes of this subsection and para- 
graph (a) of the definition “excluded dividend” in sub- 
section (1), deemed to have paid at that time to each 
member of the partnership a dividend equal to the 
amount determined by the formula 
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S. 191 


ne of the Cate that ended before that 
oe i Bon eee s -_ fiscal ae in- 


ee 191(1). 
hareholder rane holds a 


poration, and 
hares of the cor- 
by tie corpora- 


dividend-paying Sete as. tae aid a propothonaie 
amount as a dividend not. only to the second peer but 
also. to that se ond partr rship’s. members. — 


Third, in apportioning a dividend among members of a partner- 
ship, new subsection 191(6) 1 uses the new definition of “speci- 
fied proportion,” which is added to subsection 248(1). For fur-— 
ther information, see the commentary to that amendment. 


Related Provisions: 248( 1) — Definition of “specified proportion”. 


fous 


Definitions [s. 191]: “amount” — 248(1); 
cially interested” — 248(25); “capital 
“child” — 252(1); “class of shares’»— 248(6); “control” — 256(6), (6.1); 
“corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); 
“excluded dividend”, “financial intermediary corporation” — 191(1); “fis- 
cal period” — 249.1; “grandfathered share” — 248(1); “investment corpo- 
ration” — 130(3)(a), 248(1); “mortgage investment corporation” — 
130.1(6), 248(1); “mutual fund corporation” — 131(8), 248(1); “nephew”, 
“niece” — 252(2)(g); “paid-up capital” — 89(1), 248(1); “person”, “pre- 
scribed” — 248(1); “prescribed labour-sponsored venture capital corpora- 
tion” — Reg. 6701; “prescribed venture capital corporation” — Reg. 
6700; “private corporation” — 89(1), 248(1); “private holding corpora- 
tion” — 191(1); “registered charity” — 248(1); “related” — 251(2); “se- 
ries of transactions or events” — 248(10); “share”, “shareholder”, “speci- 
fied financial institution” — 248(1); “specified person” — 248(1)‘taxable 
preferred share”(h); “specified proportion” — 248(1); “substantial inter- 
est” — 191(2), (3); “taxable Canadian corporation” — 89(1), 248(1); “‘tax- 
able income” — 2(2), 248(1); “taxable preferred share’, “taxable RFI 
share”, “term preferred share” — 248(1); “trust”? — 104(1), 248(1), (3); 
“uncle” — 252(2)(e); “undertaking” — 253.1(a). 


“aunt” — 252(2)(e); “benefi- 
gain” — 39(1)(a), 248(1); 
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191.1 (1) Tax on taxable dividends — Every taxable 
Canadian corporation shall pay a tax under this Part for 
each taxation year equal to the amount, if any, by which 


(a) the total of 


(1) 667/3% of the amount, if any, by which the total 
of all taxable dividends (other than excluded divi- 
dends) paid by the corporation in the year and after 
1987 on short-term preferred shares exceeds the 
corporation’s dividend allowance for the year, 


Proposed Amendment — 191.1(1)(a)(i) 


(i) 50% of the amount, if any, by which the total 

of all taxable dividends (other than excluded divi- 

dends) paid by the corporation in the year on 

short-term preferred shares exceeds the corpora- 

tion’s dividend allowance for the year, 
Application: The February 27, 2004 draft legislation, s. 107, will 
amend subpara. 191.1(1)(a)({i) to read as above, applicable to dividends 
paid by a corporation in 2003 et seq. 


Technical Notes (December 20, 2002): Subsecticn 
191.1(1) provides for a tax to be paid by a corporation that has © 
paid taxable dividends on taxable preferred shares. In the case 
of short-term preferred shares, paragraph 191.1(1)(a) sets the 
rate of the tax at 66 73% of the dividend. This rate produces an 
amount of tax equal to the amount of income tax that would | 
have been collected had a corporate shareholder sought the 
same after-tax return in the form of interest. That result obtains, 
at the current 66 */; percent rate, if interest income is assumed 
to be taxed at 40%. 


As part of a series of amendments reflecting recent and planned 
reductions in income tax rates, the rate of tax under paragraph 
191.1(1)(a) is reduced to 50% of the dividend amount. This 
provides the desired result on the basis of an assumed tax of 
33.3% on interest income, as shown below. 


Dividend Interest 
Issuer / 
To Holder $66.67 $100.00 
191.1(1)(a) tax 33.33 n/a 
Total paid $100.00 $100.00 
Shareholder : 
Receives $66.67 $100.00 
Part I tax NIL 33.33 
After tax $66.67 $66.67 


Letter from Dept. of Finance, August 2, 2002: 
Dear [xxx] 


I am writing further to your letter of July 31, 2002, regarding 
the rates of tax imposed under Part VI.1 of the Income Tax Act 
and the treatment, under Part I of the Act, of amounts paid 
under Part VI.1. Specifically, you have asked for written con- 
firmation of this Division’s intention to recommend certain 
changes in both of these areas. You have emphasized that this 
matter is of pressing concern for your client, and we have ac- 
cordingly given your enquiry some priority. 

This will confirm that we do intend to propose such changes, as 
part of a series of technical measures designed to reflect recent 
and planned reductions in corporate income tax rates. Our rec- 
ommendation in respect of Part VI.1 will be that the rate of tax 
imposed by subparagraph 191.1(1)(a)() be reduced from 667/3% 
to 50%. Complementing this, we will recommend that the fac- 
tor to be applied in computing the deduction for Part I purposes 
[110(1)(k) —ed.] in respect of Part VI.1 taxes be adjusted 
from */s to 3. Both of these measures would apply for the 2003 
and subsequent taxation years. 


As you know, I cannot offer any assurance that either the Min- 
ister of Finance or Parliament will endorse these proposals. 
Nonetheless, I hope that this statement of our intentions is 
helpful. 


Yours sincerely, 


Income Tax Act 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Auanch 


(ii) 40% of the amount, if any, by which the total 
of all taxable dividends (other than excluded divi- 
dends) paid by the corporation in the year and after 
1987 on taxable preferred shares (other than short- 
term preferred shares) of all classes in respeci of 
which an election under subsection 191.2(1) has 
been made exceeds the amount, if any, by which 
the corporation’s dividend allowance for the year 
exceeds the total of the dividends referred to in 
subparagraph (1), 

(iii) 25% of the amount, if any, by which the total 
of all taxable dividends (other than excluded divi- 
dends) paid by the corporation in the year and after 
1987 on taxable preferred shares (other than short- 
term preferred shares) of all classes in respect of 
which an election under subsection 191.2(1) has 
not been made exceeds the amount, if any, by 
which the corporation’s dividend allowance for the 
year exceeds the total of the dividends referred to 
in subparagraphs (i) and (ii), and 

(iv) the total of all amounts each of which is an 
amount determined for the year in respect of the 
corporation under paragraph 191.3(1)(d) 


exceeds 


(b) the total of all amounts each of which is an amount 
determined for the year in respect of the corporation ~ 
under paragraph 191.3(1)(c). 
Related Provisions: 18(1)(t)— Tax is non-deductible; 87(4.2) — Ex- 
changed shares; 110(1)(k) — Deduction of 3 x Part VI.1 tax from taxable 
income; 157(1)-(3) — Payment of Part VI.1 tax; 161(4.1) — Limitation 
respecting corporations; 191.3(6) — Payment by transferor corporation; 
227(14) — No tax on corporation exempt under s. 149, 
Interpretation Bulletins: IT-88R2: Stock dividends. 
Advance Tax Rulings: ATR-46: Financial difficulty. 


Forms: T2 SCH 43: Calculation of Parts TV.1 and VI.1 taxes. 


(2) Dividend allowance — For the purposes of this 
section, a taxable Canadian corporation’s “dividend al- 
lowance” for a taxation year is the amount, if any, by 
which 


(a) $500,000 
exceeds 


(b) the amount, if any, by which the total of taxable 
dividends (other than excluded dividends) paid by it 
on taxable preferred shares, or shares that would be 
taxable preferred shares if they were issued after June 
18, 1987 and were not grandfathered shares, in the cal- 
endar year immediately preceding the calendar year in 
which the taxation year ended exceeds $1,000,000, 


unless the corporation is associated in the taxation year 
with one or more other taxable Canadian corporations, in 
which case, except as otherwise provided in this section, 
its dividend allowance for the year is nil. 

Related 
corporation. 


Interpretation Bulletins: IT-88R2: Stock dividends. 


Provisions: 87(2)(rr) — Amalgamations — continuing 


(3) Associated corporations — If all of the taxable 
Canadian corporations that are associated with each other 
in a taxation year and that have paid taxable dividends 
(other than excluded dividends) on taxable preferred 
shares in the year have filed with the Minister in pre- 
scribed form an agreement whereby, for the purposes of 
this section, they allocate an amount to one or more of 


1484 


Part VI.1 — Corp’ns Paying Preferred Share Dividends 


them for the taxation year, and the amount so allocated or 
the total of the amounts so allocated, as the case may be, 
is equal to the total dividend allowance for the year of 
those corporations and all other taxable Canadian corpo- 
rations with which each such corporation is associated in 
the year, the dividend allowance for the year for each of 
the corporations is the amount so allocated to it. 


Forms: 1761: Calculation of Parts [V.1 and VI.1 taxes payable (Box 1). 


(4) Total dividend allowance — For the purposes of 
this section, the “total dividend allowance” of a group of 
taxable Canadian corporations that are associated with 
each other in a taxation year is the amount, if any, by 
which 


(a) $500,000 
exceeds 


(b) the amount, if any, by which the total of taxable 
dividends (other than excluded dividends) paid by 
those corporations on taxable preferred shares, or 
shares that would be taxable preferred shares if they 
were issued after June 18, 1987 and were not 
grandfathered shares, in the calendar year immediately 
preceding the calendar year in which the taxation year 
ended exceeds $1,000,000. 


Related 
corporation. 


Provisions: 87(2)(rr) — Amalgamations — continuing 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(5) Failure to file agreement — If any of the taxable 
Canadian corporations that are associated with each other 
in a taxation year and that have paid taxable dividends 
(other than excluded dividends) on taxable preferred 
shares in the year has failed to file with the Minister an 
agreement as contemplated by subsection (3) within 30 
days after notice in writing by the Minister has been for- 
warded to any of them that such an agreement is required 
for the purpose of any assessment of tax under this Part, 
the Minister shall, for the purpose of this section, allocate 
an amount to one or more of them for the taxation year, 
which amount or the total of which amounts, as the case 
may be, shall equal the total dividend allowance for the 
_ year for those corporations and all other taxable Canadian 
corporations with which each such corporation 1s associ- 
ated in the year, and the dividend allowance for the year 
of each of the corporations is the amount so allocated to 
il. 


(6) Dividend allowance in short years — Notwith- 
standing any other provision of this section, 


(a) where a corporation has a taxation year that is less 
than 51 weeks, its dividend allowance for the year 1s 
that proportion of its dividend allowance for the year 
determined without reference to this paragraph that the 
number of days in the year is of 365; and 


(b) where a taxable Canadian corporation (in this para- 
graph referred to as the “first corporation”) has more 
than one taxation year ending in a calendar year and is 
associated in two or more of those taxation years with 
another taxable Canadian corporation that has a taxa- 
tion year ending in that calendar year, the dividend al- 
lowance of the first corporation for each taxation year 
in which it is associated with the other corporation 
ending in that calendar year is, subject to the applica- 
tion of paragraph (a), an amount equal to the amount 
that would be its dividend allowance for the first such 
taxation year if the allowance were determined with- 
out reference to paragraph (a). 


S. 191.2 


Definitions [s. 191.1]: “amount” — 248(1); “associated” — 256; “cal- 
endar year” — Interpretation Act 37(1)(a); “corporation” — 248(1), Inter- 
pretation Act 35(1); “dividend” — 248(1); “dividend allowance” — 
191.1(2); “excluded dividend” — 191(1); “grandfathered share”, “Min- 
ister’, “prescribed”, “share”, “short-term preferred share” — 248(1); “tax- 
able Canadian corporation”, “taxable dividend” — 89(1), 248(1); “taxable 
preferred share” — 248(1); “taxation year” — 249; “total dividend allow- 
ance”» — 191.1(4); “writing” — Jnterpretation Act 35(1). 


191.2 (1) Election — For the purposes of determining 
the tax payable by reason of subparagraphs 191.1(1)(a)(ii) 
and (iii), a taxable Canadian corporation (other than a fi- 
nancial intermediary corporation or a private holding cor- 
poration) may make an election with respect to a class of 
its taxable preferred shares the terms and conditions of 
which require an election to be made under this subsec- 
tion by filing a prescribed form with the Minister 


(a) not later than the day on or before which its return 
of income under Part I 1s required by section 150 to be 
filed for the taxation year in which shares of that class 
are first issued or first become taxable preferred 
shares; or 


(b) within the 6 month period commencing on any of 
the following days, namely, 


(1) the day of mailing of any notice of assessment 
of tax payable under this Part or Part I by the cor- 
poration for that year, 


(11) where the corporation has served a notice of 
objection to an assessment described in subpara- 
graph (1), the day of mailing of a notice that the 
Minister has confirmed or varied the assessment, 


(i111) where the corporation has instituted an appeal 
in respect of an assessment described in subpara- 
graph (i) to the Tax Court of Canada, the day of 
mailing of a copy of the decision of the Court to 
the taxpayer, and 


(iv) where the corporation has instituted an appeal 
in respect of an assessment described in subpara- 
graph (i) to the Federal Court of Appeal or the Su- 
preme Court of Canada, the day on which the judg- 
ment of the Court is pronounced or delivered or the 
day on which the corporation discontinues the 
appeal. 


Related Provisions: 87(4.2)(e) — Amalgamation; 187.2 — Tax on div- 
idends on taxable preferred shares. 


History: Subpara. 191.2(1)(b)(iv) amended by 2002, c. 8, para. 184(e) to 
substitute “Federal Court of Appeal” for “Federal Court of Canada”, in 
force July 2, 2003. 


Forms: T769: Election under section 191.2 by an issuer of taxable pre- 
ferred shares to pay Part VI.1 tax at a rate of 40%. 


(2) Time of election — An election with respect to a 
class of taxable preferred shares filed in accordance with 
subsection (1) shall be deemed to have been filed before 
any dividend on a share of that class is paid. 


(3) Assessment — Where an election has been filed 
under subsection (1), the Minister shall, notwithstanding 
subsections 152(4) and (5), assess or reassess the tax, in- 
terest or penalties payable under this Act by any corpora- 
tion for any relevant taxation year in order to take into 
account the election. 

Definitions [s. 191.2]: “assessment” — 248(1); “class” — 248(6); “‘cor- 
poration” — 248(1), /nterpretation Act 35(1); “dividend” — 248(1); “Fed- 
eral Court of Appeal” — Federal Courts Act s. 3; “financial intermediary 
corporation” — 191(1); “Minister”, “prescribed” — 248(1); “private hold- 
ing corporation” — 191(1); “share” — 248(1); “tax payable” — 248(2); 
“taxable Canadian corporation” — 89(1), 248(1); “taxable preferred 
share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 
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Interpretation Bulletins [s. 191.2]: IT-88R2: Stock dividends. 


191.3 (1) Agreement respecting liability for tax — 
Where a corporation (in this section referred to as the 
“transferor corporation”) and a taxable Canadian corpora- 
tion (in this section referred to as the “transferee corpora- 
tion”) that was related (otherwise than because of a right 
referred to in paragraph 251(5)(b) or because of the con- 
trol of any corporation by Her Majesty in right of Canada 
or a province) to the transferor corporation 


(a) throughout a particular taxation year of the trans- 
feror corporation (or, where the transferee corporation 
came into existence in that year, throughout the part of 
that year in which the transferee corporation was in 
existence), and 


(b) throughout the last taxation year of the transferee 
corporation ending at or before the end of the particu- 
lar taxation year (or, where the transferor corporation 
came into existence in that last taxation year of the 
transferee corporation, throughout that part of that last 
year in which the transferor corporation was in 
existence) 


file as provided in subsection (2) an agreement or 
amended agreement with the Minister under which the 
transferee corporation agrees to pay all or any portion, as 
is specified in the agreement, of the tax for that taxation 
year of the transferor corporation that would, but for the 
agreement, be payable under this Part by the transferor 
corporation (other than any tax payable by the transferor 
corporation by reason of another agreement made under 
this section), the following rules apply, namely, 


(c) the amount of tax specified in the agreement is an 
amount determined for that taxation year of the trans- 
feror corporation in respect of the transferor corpora- 
tion for the purpose of paragraph 191.1(1)(b), 


(d) the amount of tax specified in the agreement is an 
amount determined in respect of the transferee corpo- 
ration for its last taxation year ending at or before the 
end of that taxation year of the transferor corporation 
for the purpose of subparagraph 191.1(1)(a)(@v), and 


(e) the transferor corporation and the transferee corpo- 
ration are jointly and severally liable to pay the 
amount of tax specified in the agreement and any in- 
terest or penalty in respect thereof. 


Related Provisions: 87(2)(ss) — Amalgamations — continuing corpo- 
ration; 110(1)(k) — Part VI.1 tax; 191.3(1.1) — Consideration for enter- 
ing into agreement deemed to be nil; 191.3(6) — Payment by transferor 
corporation; 256(6), (6.1) — Meaning of “control”. 


History: The opening words of subsec. 191.3(1) and paras. (a) and (b) 
amended by 1998, c. 19, s. 207, applicable to taxation years of a transferor 
corporation that begin after 1994, except that the amendment to the open- 
ing words applies only to taxation years of the transferor corporation that 
end after April 26, 1995. 


Subsec. 207(3) of the said c. 19 provides that where an agreement under 
subsec. 191.3(2) can be made between a transferor corporation and a 
transferee corporation solely because of the amendment to para. 
191.3(1)(a) or (b), the agreement is deemed to have been filed on time if it 
is filed with the Minister of National Revenue before October 1998. 


The opening words of subsec. 191.3(1) and paras. (a) and (b) formerly 
read: 


(1) Where a corporation (in this section referred to as the “transferor 
corporation”) and a taxable Canadian corporation (in this section re- 
ferred to as the “transferee corporation”) which was related (other- 
wise than by reason of a right referred to in paragraph 251(5)(b)) to 
the transferor corporation 


(a) throughout a taxation year of the transferor corporation, and 


Income Tax Act 


(b) throughout the last taxation year of the transferee corpora- 
tion ending at or before the end of that taxation year of the 
transferor corporation, 


Forms: T2 SCH 45: Agreement respecting liability for Part VI.1 tax. 


(1.1) Consideration for agreement — For the pur- 
poses of Part I of this Act, where property is acquired at 
any time by a transferee corporation as consideration for 
entering into an agreement with a transferor corporation 
that is filed under this section, 


(a) where the property was owned by the transferor 
corporation immediately before that time, 


(i) the transferor corporation shall be deemed to 
have disposed of the property at that time for pro- 
ceeds equal to the fair market value of the property 
at that time, and 


(ii) the transferor corporation shall not be entitled 
to deduct any amount in computing its income as a 
consequence of the transfer of the property, except 
any amount arising as a consequence of subpara- 
graph (i); 
(b) the cost at which the property was acquired by the 
transferee corporation at that time shall be deemed to 
be equal to the fair market value of the property at that 
time; 
(c) the transferee corporation shall not be required to 
add an amount in computing its income solely because 
of the acquisition at that time of the property; and 


(d) no benefit shall be deemed to have been conferred 
on the transferor corporation as a consequence of the 
transferor corporation entering into an agreement filed 
under this section. 


History: Subsec. 191.3(1.1) added by 1995, c. 21, s. 41, applicable to 
1988 et seq. 


(2) Manner of filing agreement — An agreement or 
amended agreement referred to in subsection (1) between 
a transferor corporation and a transferee corporation shall 
be deemed not to have been filed with the Minister unless 


(a) it is in prescribed form; 

(b) it is filed on or before the day on or before which 
the transferor corporation’s return for the year in re- 
spect of which the agreement is filed is required to be 
filed under this Part or within the 90 day period com- 
mencing on the day of mailing of a notice of assess- 
ment of tax payable under this Part or Part I by the 
transferor corporation for the year or by the transferee 
corporation for its taxation year ending in the calendar 
year in which the taxation year of the transferor corpo- 
ration ends or the mailing of a notification that no tax 
is payable under this Part or Part I for that taxation 
year; | 

(c) it is accompanied by, 


(1) where the directors of the transferor corporation 
are legally entitled to administer its affairs, a certi- 
fied copy of their resolution authorizing the agree- 
ment to be made, 


(ii) where the directors of the transferor corpora- 
tion are not legally entitled to administer its affairs, 
a certified copy of the document by which the per- 
son legally entitled to administer the corporation’s 
affairs authorized the agreement to be made, 


(111) where the directors of the transferee corpora- 
tion are legally entitled to administer its affairs, a 
certified copy of their resolution authorizing the 
agreement to be made, and 
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(iv) where the directors of the transferee corpora- 
tion are not legally entitled to administer its affairs, 
a certified copy of the document by. which the per- 
son legally entitled to administer the corporation’s 
affairs authorized the agreement to be made; and 


(d) where the agreement is not an agreement to which 
subsection (4) applies, an agreement amending the 
agreement has not been filed. in. accordance with this 
section. 


(e) [Repealed] 


History: Para. 191.3(2)(e). repealed by 1994, c. 7, Sch. II (1991, c. 49), s. 
163, applicable to 1989 et seq. Para. (e) formerly read: 


(e) no tax is payable under Part I by the transferor corporation for its 
taxation year in respect of which the agreement is filed. 


(3) Assessment — Where an agreement or amended 
agreement between a transferor corporation and a trans- 
feree corporation has been filed under this section with 
the Minister, the Minister shall, notwithstanding subsec- 
tions 152(4) and (5), assess or reassess the tax, interest 
and penalties payable under this Act by the transferor cor- 
poration and the transferee corporation for any relevant 
taxation year in order to take into account the agreement 
or amended agreement. 


(4) Related corporations — Where, at any time, a cor- 
poration has become related to another corporation and it 
may reasonably be considered, having regard to all the 
circumstances, that the main purpose of the corporation 
becoming related to the other corporation was to transfer, 
by filing an agreement or an amended agreement under 
this section, the benefit of a deduction under paragraph 
110(1)(k) to a transferee corporation, the amount of the 
tax specified in.the agreement shall, for the. purposes of 
paragraph (1)(c), be deemed to be nil. 


(5) Assessment of transferor corporation — The 
Minister may at any time assess a transferor corporation 
in respect of any amount for which it is jointly and sever- 
ally liable by reason of paragraph (1)(e) and the provi- 
sions of Division I of Part I are applicable in respect of 


the assessment as though it had been made under section 
ro. 


(6) Payment by transferor corporation — Where a 
transferor corporation and a transferee corporation are by 
reason of paragraph (1)(e) jointly and severally liable in 
respect of tax payable by the transferee corporation under 
subparagraph 191.1(1)(a)(iv) and any interest or penalty 
in respect thereof, the following rules apply: 


(a) a payment by the transferor corporation on account 
of the liability shall, to the extent thereof, discharge 
the joint liability; and 


(b) a payment by the transferee corporation on account 
of its liability discharges the transferor corporation’s 
liability only to the extent that the payment operates to 
reduce the transferee corporation’s liability under this 
Act to an amount less than the amount in respect of 
which the transferor corporation was, by paragraph 
(1)(e), made jointly and severally liable. 
Definitions [s. 191.3]: “acquired” — 256(7)-(9); “amount”, “assess- 
ment” — 248(1); “calendar year’ — Interpretation Act 37(1)(a); “con- 
trol” — 256(6)—-(9); “corporation” — 248(1), Interpretation Act 35(1); 
“Her Majesty” — Interpretation Act 35(1); “Minister”, “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “related’” — 251(2)2, tax 
payable” — 248(2); “taxable Canadian corporation” — 89(1), 248(1); 
“taxation year” — 249; “transferee corporation”, “transferor corpora- 
tion” — 191.3(1). 
Interpretation Bulletins [s. 191.3]: IT-88R2: Stock dividends. 


S. 192(2) 


191.4 (1) Information return — Every corporation that 
is or would, but for section 191.3, be liable to pay tax 
under this Part for a taxation year shall, not later than the 
day on or before which it is required by section 150 to file 
its return of income for the year under Part I, file with the 
Minister a return for the year under this Part in prescribed 
form containing an estimate of the tax payable by it under 
this Part for the year. 

Related Provisions: 150.1(5)— Electronic filing; 157(1) — Payment 


of Part VI.1 tax; 157(2), (2.1) — Special cases; 161(4.1) — Limitation re- 
specting corporations. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


(2) Provisions applicable to Part — Sections 152, 
158 and 159, subsection 161(11), sections 162 to 167. and 
Division J of Part I apply to this Part with such modifica- 
tions as the circumstances require. 


History: Subsec. 191.4(2) amended by 1994, c. 7, Sch. VIII (1993,c. 24), 
s. 116, applicable to 1992 et seq. Subsec. (2) formerly read: 


(2) Sections 152, 158 and 159, subsections 161(1), (2) and (11), sec- 
tions 162 to 167 and Division J of Part I are applicable to this Part 
with such modifications as the circumstances require. 


(3) Provisions applicable— Crown  corpora- 
tions — Section 27 applies to this Part with any modifi- 
cations that the circumstances require. 


History: Subsec. 191.4(3) added by 1998, c. 19, s. 208, applicable after 
1987. 


Definitions [s. 191.4]: “corporation” — 248(1), Interpretation. Act 
35(1); “Minister”, “prescribed” — 248(1); “tax payable” — 248(2); “taxa- 
tion year” — 249. 


PART Vil — REFUNDABLE TAX ON 
CORPORATIONS ISSUING 
QUALIFYING SHARES 


192. (1) Corporation to pay tax — Every corporation 
shall pay a tax under this Part for a taxation year equal to 
the total of all amounts each of which is an amount desig- 
nated under subsection (4) in respect of a share issued by 
it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part 
VII tax. 


(2) Definition of “Part VIl refund” — In this Part, the 
“Part VII refund” of a corporation for a taxation year 
means an amount equal to the lesser of 


(a) the total of 


(1) the amount, if any, by which the share-purchase 
tax credit of the corporation for the year exceeds 
the amount, if any, deducted in respect thereof by it 
for the year under subsection 127.2(1) from its tax 
otherwise payable under Part I for the year or the 
amount deemed by subsection 127.2(2) to have 
been paid on account of its tax payable under Part I 
for the year, as the case may be, and 


(11) such amount as the corporation may claim, not 
exceeding the amount that would, if paragraph (1) 
of the definition “investment tax credit” in subsec- 
tion 127(9) were read without reference to the 
words “the year or’, be its investment tax credit at 
the end of the year in respect of property acquired, 
or an expenditure made, after April 19, 1983 and 
on or before the last day of the year, and 


(b) the refundable Part VII tax on hand of the corpora- 
tion at the end of the year. 


Related Provisions: 248(1)“lawyer’” — Definition applies to entire Act. 
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Selected Cases [subsec. 192(2)]- 598606 Ontario Lid. vy. MNR. 
[1993] 1 C.T.C. 2008 (TCC)(SRTC denied where issuer failed to file pre- 
scribed form within prescribed time). 


/ 
- 
: 


(3) Definition of “refundable Part Vil tax on 
hand” — In this Part. “refundable Part VII tax on hand” | 
of a corporation at the end of a taxation year means the | 


amount, if any, by which 


(a) the total of the taxes payable by it under this Part | 


for the year and all preceding taxation years 
exceeds the total of 


(b) the total of its Part VII refunds for all preceding | 


taxation years, and 


(c) the total of all amounts each of which is an amount 
of tax included in the total described in paragraph (a) 


in respect of a share that was issued by the corporation | 
and that, at the time it was issued. was not a qualifying | 


share. 


nition applies to entire Act. 


(4) Corporation may designate amount — Every 
taxable Canadian corporation may, by filing a prescribed 
form with the Minister at any time on or before the last 
day of the month immediately following the month in 
which it issued a qualifying share of its capital stock 
(other than a share issued before July, 1983 or after 1986, 
or a share in respect of which the corporation has, on or 
before that day, designated an amount under subsection 
194(4)), designate, for the purposes of this Part and Part I, 
an amount in respect of that share not exceeding 25% of 
the amount by which 


(a) the amount of the consideration for which the share 
was issued 


exceeds 


(b) the amount of any assistance (other than an amount 
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(b) there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid by the corporation after May 23, 1985 and 
before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts each of which is an 
amount required by paragraph (a) to be deducted in 
computing the paid-up capital m respect of that 
class of shares after May 23, 1985 and before the 
particular time. . 


46 e _ Related Provisions: 127.2(8) — Deemed cost of designated share. 
Related Provisions: 248(1)*refundable Part VII tax on hand™ — Defi- | 


(5) Presumption — For the purposes of this Act, the 


_ Part VII refund of a corporation for a taxation year shall 


be deemed to be an amount paid on account of its tax 
under this Part for the year on the last day of the second 
month following the end of the year. 


(6) Definition of “qualifying share” — In this Part, 
“qualifying share”, at any time, means a prescribed share 
of the capital stock of a taxable Canadian corporation is- 
sued after May 22, 1985 and before 1987. 
Related Provisions: 248(1) qualifying share” — Definition applies to 
entire Act. 

Regulations: 6203 (prescribed shares). 


_ (7) Effect of obligation to acquire shares — When 
_ determining under section 251 whether a corporation and 
_ any other person do not deal with each other at arm’s 


included in computing the share-purchase tax credit of | 


a taxpayer in respect of that share) provided or to be | |. ; : 
pe P Ae _ diately or in the future and either absolutely or contin- 


provided by a government, municipality or any other 
public authority in respect of, or for the acquisition of, 
the share. 


Related Provisions: |27.2(10) — Election re first holder; 127.2(11) — 
Calculation of consideration: 193(2) — Corporation to make payment on 
account of tax: 193(7) — Avoidance of tax. 


Regulations: 227 (information returns). 


(4.1) Computing paid-up capital after designa- 
tion — Where a corporation has designated an amount 


includes those shares 


length for the purposes of any regulations made for the 
purposes of subsection (6), a person who has an obliga- 
tion in equity, under a contract or otherwise, either imme- 


gently, to acquire shares in a corporation, shall be deemed 
to be in the same position in relation to the control of the 


_ corporation as if that person owned the shares. 


_ (8) Late designation — Where a taxable Canadian cor- 
_ poration that issued a share does not designate an amount 


under subsection (4) in respect of the share on or before 
the day on or before which the designation was required 
by that subsection, the corporation shall be deemed to 


' | have made the designation on that day if 
under subsection (4) in respect of shares issued at any | 


time after May 23, 1985, in computing, at any particular | 
time after that time, the paid-up capital in respect of the | 
class of shares of the capital stock of the corporation that | 


(a) there shall be deducted the amount, if any, by | 


which 
(1) the increase as a result of the issue of those 
shares in the paid-up capital in respect of all shares 
of that class, determined without reference to this 
subsection as it applies to those shares, 


exceeds 


(ii) the amount, if any, by which the total amount 
of consideration for which those shares were issued 
exceeds the total amount designated by the corpo- 
ration under subsection (4) in respect of those 
shares; and 


(a) the corporation has filed with the Minister a pre- 
scribed information return relating to the share- 
purchase tax credit in respect of the share within the 
time that it would have been so required to file the re- 
turn had the designation been made on that day, and 


(b) within 3 years after that day, the corporation has 


(1) designated an amount in respect of the share by 
filing a prescribed form with the Minister, and 


(11) paid to the Receiver General, at the time the 
prescribed form referred to in subparagraph (i). is 
filed, an amount that is a reasonable estimate of the 
penalty payable by the corporation for the late des- 
ignation in respect of the share, 


except that, where the Minister has mailed a notice to the 
corporation that a designation has not been made in re- 
spect of the share under subsection (4), the designation 
and payment described in paragraph (b) must be made by 
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the corporation on or before the day that is 90 days after 
the day of the mailing. 


(9) Penalty for late designation — Where, pursuant 
to subsection (8), a corporation made a late designation in 
respect of a share issued in a month, the corporation shall 
pay, for each month or part of a month that elapsed during 
the period beginning on the last day on or before which 
an amount could have been designated by the corporation 
under subsection (4) in respect of the share and ending on 
the day that the late designation is made, a penalty for the 
late designation in respect of the share in an amount equal 
to 1% of the amount designated in respect of the share, 
except that the maximum penalty payable under this sub- 


section by the corporation for a month shall not exceed 
$500. 


(10) Deemed deduction — For the purposes of this 
Act, other than the definition “investment tax credit” in 
subsection 127(9), the amount, if any, claimed under sub- 
paragraph (2)(a)(11) by a taxpayer for a taxation year shall 
be deemed to have been deducted by the taxpayer under 
subsection 127(5) for the year. 


(11) Restriction — Where at any time a corporation has 
designated an amount under subsection (4) in respect of a 
share, no amount may be designated by the corporation at 
any subsequent time in respect of that share. 


Selected Cases [s. 192]: 598606 Ontario Ltd. v. MNR, [1993] 1 C.T.C. 
2001 (TCC); appealed to FCTD (Feb. 11, 1993), File T-367-93 (Failure to 
make designation by filing prescribed form disentitles taxpayer to claim 
share-purchase tax credit). 


Definitions [s. 192]: “amount” — 248(1); “‘arm’s length” — 251(1); 
“class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 
35(1); “dividend”, “Minister” — 248(1); “paid-up capital’» — 89(1), 
248(1); “person”, “property” — 248(1); “qualifying share” — 192(6), 
248(1); “share” — 248(1); “taxable Canadian corporation” — 89(1), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3). 


Interpretation Bulletins [S. 192]: IT-328R3: Losses on shares: on 
which dividends have been received. 


193. (1) Corporation to file return — Every corpora- 
tion that is liable to pay tax under this Part for a taxation 
year shall, on or before the day on or before which it is 
required to file its return of income under Part I for the 
year, file with the Minister a return for the year under this 
Part in prescribed form. 


(2) Corporation to make payment on account of 
tax — Where, in a particular month in a taxation year, a 
corporation issues a share in respect of which it 
designates an amount under section 192, the corporation 
shall, on or before the last of the month following the par- 
ticular month, pay to the Receiver General on account of 
its tax payable under this Part for the year an amount 
equal to the total of all amounts so designated. 


(3) Interest — Where a corporation is liable to pay tax 
under this Part and has failed to pay all or any part or 
instalment thereof on or before the day on or before 
which the tax or instalment, as the case may be, was re- 
quired to be paid, it shall pay to the Receiver General in- 
terest at the prescribed rate on the amount that it failed to 
pay computed from the day on or before which the 
amount was required to be paid to the day of payment. 


Related Provisions: 248(11)— Interest compounded daily. 
Regulations: 4301(a) (prescribed rate of interest). 


(4) ldem — For the purposes of computing interest paya- 
ble by a corporation under subsection (3) for any month 


S. 193(7.1)(a) 


or months in the period commencing on the first day of a 
taxation year and ending two months after the last day of 
the year in which period the corporation has designated 
an amount under section 192 in respect of a share issued 
by it in a particular month in the year, the corporation 
shall be deemed to have been liable to pay, on or before 
the last day of the month immediately following the par- 
ticular month, a part or an instalment of tax for the year 
equal to that proportion of the amount, if any, by which 
its tax payable under this Part for the year exceeds its Part 
VII refund for the year that 


(a) the total of all amounts so designated by it under 
section 192 in respect of shares issued by it in the par- 
ticular month 


is of 


(b) the total of all amounts so designated by it under 
section 192 in respect of shares issued by it in the 
year. 


(5) Evasion of tax — Where a corporation that is liable 
to pay tax under this Part in respect of a share issued by it 
wilfully, in any manner whatever, evades or attempts to 
evade payment of the tax and a purchaser of the share or, 
where the purchaser is a partnership, a member of the 
partnership knew or ought to have known, at the time the 
share was acquired, that the corporation would wilfully 
evade or attempt to evade the tax, for the purposes of sec- 
tion 127.2, the share shall be deemed not to have been 
acquired. 


(6) Undue deferral — Where, in a transaction or as part 
of a series of transactions, a taxpayer acquires a share of a 
corporation that the taxpayer controls (within the meaning 
assigned by subsection 186(2)) and it may reasonably be 
considered that one of the main purposes of the acquisi- 
tion was to reduce for a period interest on the taxpayer’s 
liability for tax under this Part, the share shall, for the 
purposes of section 127.2 and this Part (other than this 
subsection), be deemed not to have been acquired by the 
taxpayer and not to have been issued by the corporation 
until the end of that period. 


Related Provisions: 248(10) — Series of transactions. 


(7) Avoidance of tax — Where, as part of a series of 
transactions or events one of the main purposes of which 
may reasonably be considered to be the avoidance of tax 
that might otherwise have been or become payable under 
Part II by any corporation, a particular corporation has is- 
sued a share in a taxation year in respect of which it has 
designated an amount under subsection 192(4), the partic- 
ular corporation shall, on or before the last day of the sec- 
ond month after the end of the year, pay a tax under this 
Part for the year equal to 125% of the amount of tax 
under Part IJ that is or may be avoided by reason of the 
series of transactions or events. 


(7.1) Tax on excess — Where a corporation has in a 
taxation year made an election under _ subsection 
127.2(10) in respect of any share that was part of a distri- 
bution of shares referred to in that subsection and, at the 
end of that year or any subsequent taxation year, 


(a) the total of the amounts designated under subsec- 
tion 192(4) in respect of those shares as evidenced by 
the prescribed information returns required by regula- 
tion to be filed with the Minister by a taxpayer other 
than the corporation 
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exceeds 


(b) the total of the amounts designated under subsec- 
tion 192(4) in respect of those shares acquired by the 
taxpayer and in respect of which another taxpayer was 
required by regulation to provide the taxpayer with a 
prescribed information return relating to the designa- 
tion under that subsection, 


the taxpayer is liable to pay a tax under this Part for the 
taxation year at the end of which there is such an excess 
equal to the amount of the excess, which tax is to be paid 
to the Receiver General within 60 days after the end of 
the taxation year, and the excess shall be included in de- 
termining the total:under paragraph (b) for any taxation 
year of the taxpayer subsequent to that year. 


(8) Provisions applicable to Part — Sections 151, 
152, 158 and 159, subsection 161(11), sections 162 to 167 
and Division J of Part I are applicable to this Part with 
such modifications as the circumstances require. 
Definitions [s. 193]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “Minister” — 248(1); “person” — 127.2(9), 
248(1); “prescribed” — 248(1); “series of transactions” — 248(10); 
“share”, “taxpayer” — 248(1); “taxation year” — 249. 


PART VIil — REFUNDABLE TAX ON 
CORPORATIONS IN RESPECT OF 
SCIENTIFIC RESEARCH AND 
EXPERIMENTAL DEVELOPMENT TAX 
CREDIT 


194. (1) Corporation to pay tax — Every corporation 
shall pay a tax under this Part for a taxation year equal to 
50% of the total of all amounts each of which is an 
amount designated under subsection (4) in respect of a 
share or debt obligation issued by it in the year or a right 
granted by it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part 
VIII tax. 


Selected Cases [subsec. 194(1)]: Revelations Research Ltd. v. MNR, 
[1992] 1 C.T.C. 2136 (TCC) (Development of “synthetic intelligence” 
hardware system not “scientific research and experimental development”); 
Bechthold Resources Ltd. v. MNR, [1986] 1 C.T.C. 195 (FCTD) (Assess- 
ment can be made before return required to be filed; liability does not de- 
pend on notice of assessment); WTC Western Technologies Corp. v. MNR, 
[1986] 1 C.T.C. 110 (FCTD) (Filing return is condition precedent before 
assessment under Part VIII could issue; assessment and requirement to pay 
quashed). 


(2) Definition of “Part VIII refund” — In this Act, the 
“Part VII refund” of a corporation for a taxation year 
means an amount equal to the lesser of 


(a) the total of 


(1) the amount, if any, by which the scientific re- 
search and experimental development tax credit of 
the corporation for the year exceeds the amount, if 
any, deducted by it under subsection 127.3(1) from 
its tax otherwise payable under Part I for the year, 
and 


(ii) such amount as the corporation may claim, not 
exceeding 50% of the amount, if any, by which 


(A) the total of all expenditures made by it after 
April 19, 1983 and in the year or the immedi- 
ately preceding taxation year each of which is 
an expenditure (other than an expenditure pre- 
scribed for the purposes of the definition “‘quali- 
fied expenditure” in subsection 127(9)) claimed 
under paragraph 37(1)(a) or (b) to the extent 
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that the expenditure is specified by the corpora- 
tion in its return of income under Part I for the 
year 


exceeds the total of 


(B) the total of all expenditures each of which is 
an expenditure made by it in the immediately 
preceding taxation year, to the extent that the 
expenditure was included in determining the to- 
tal under clause (A) and resulted in 


(1) a refund to it under this Part for the im- 
mediately preceding taxation year, 


(II) a deduction by it under subsection 37(1) 
for the immediately preceding taxation year, 
or 


(II) a deduction by it under subsection 
127(5) for any taxation year, and 


(C) twice the portion of the total of amounts 
each of which is an amount deducted by it in 
computing its income for the year or the imme- 
diately preceding taxation year under section 
37.1 that can reasonably be considered to relate 
to expenditures that were included in determin- 
ing the total under clause (A), and 


(b) the refundable Part VIII tax on hand of the corpo- 
ration at the end of the year. 
Related Provisions: 37(1)(g)— Reduction of amount deductible; — 


87(2)(1) — Amalgamations — continuation; 248(1)“Part VIII refund” — 
Definition applies to entire Act. 


(3) Definitions — In this Part, 


“debt obligation” has the meaning assigned by para- 
graph (d) of the description of A in the formula found in 
the definition “scientific research and experimental devel- 
opment tax credit” in subsection 127.3(2); 

Origin of subsec. 194(3)“debt obligation”: R.S.C. 1985, ¢. 1. (Sth 
Supp.). Formerly included in subpara. .127.3(2)(a)(iv), (now para. 


127.3(2)“scientific research and experimental development tax 
credit’ A(d)). 


“refundable Part VIII tax on hand” of a corporation at 
the end of a taxation year means the amount, if any, by 
which 


(a) the total of the taxes payable by it under this Part 
for the year and all preceding taxation years 


exceeds 


(b) the total of its Part VIII refunds for all preceding 
taxation years. 


Related Provisions: 248(1)‘refundable Part VII tax on hand” — Defi- 
nition applies to entire Act. 


(4) Corporation may designate amount — Every 
taxable Canadian corporation may, by filing a prescribed 
form with the Minister at any time on or before the last 
day of the month immediately following a month in 
which it issued a share or debt obligation or granted a 
right under a scientific research and experimental devel- 
opment financing contract (other than a share or debt ob- 
ligation issued or a right granted before October, 1983, or 
a share in respect of which the corporation has, on or 
before that day, designated an amount under subsection 
192(4)) designate, for the purposes of this Part and Part I, 
an amount in respect of that share, debt obligation or right 
not exceeding the amount by which 


(a) the amount of the consideration for which it was 
issued or granted, as the case may be, 
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exceeds 


(b) in the case of a share, the amount of any assistance 
(other than an amount included in computing the sci- 
entific research and experimental development tax 
credit of a taxpayer in respect of that share) provided, 
or to be provided by a government, municipality or 
any other public authority in respect of, or for the ac- 
quisition of, that share. 


Related Provisions: 127.3(9) — Election re first holder; 127.3(10) — 
Calculation of consideration; 195(2) — Corporation to make payment on 
account of tax; 195(3), (4) — Interest on amount in default; 195(7) — 
Avoidance of tax. 


Selected Cases [subsec. 194(4)]: Donat Flamand Inc. vy. MNR, 
[2001] 3 C.T.C. 130 (FCTD) (Opinion letter obtained on basis of fraud 
ineffective to establish qualified debenture even where investors unaware 
of misrepresentation); Eta Performance Systems Corp. v. MNR, [1993] | 
C.T.C. 2710 (TCC) (Scientific research does not include routine data col- 
lection or research in social sciences or humanities); Groupmark Canada 
Ltd. v. Canada, [1993] 1 C.T.C. 234 (FCTD) (Amounts paid to related 
company before and after SRTC note issued were “consideration” for 
note); United Equities Ltd. v. MNR, [1992] 2 C.T.C. 214 (FCTD) (Tax- 
payer eligible for scientific research tax credit despite late filing since re- 
quirements for remedying delay met). 


Regulations: 226 (information return). 


(4.1) Computing paid-up capital after designa- 
tion — Where a corporation has designated an amount 
under subsection (4) in respect of shares issued at any 
time after May 23, 1985, in computing, at any particular 
time after that time, the paid-up capital in respect of the 
class of shares of the capital stock of the corporation that 
includes those shares 


(a) there shall be deducted the amount, if any, by 
which 


(i) the increase as a result of the issue of those 
shares in the paid-up capital in respect of all shares 
_of that class, determined without reference to this 
subsection as it applies to those shares, 


exceeds 


(11) the amount, if any, by which the total amount 
of consideration for which those shares were issued 
exceeds 50% of the amount designated by the cor- 
poration under subsection (4) in respect of those 
shares; and 


(b) there shall be added an amount equal to the lesser 
of 


(1) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or 
(4.1) to be a dividend on shares of that class 
paid by the corporation after May 23, 1985 and 
before the particular time 


exceeds 


(B) the total that would be determined under 
clause (A) if this Act were read without refer- 
ence to paragraph (a), and 


(ii) the total of all amounts each of which is an 
amount required by paragraph (a) to be deducted in 
computing the paid-up capital in respect of that 
class of shares after May 23, 1985 and before the 
particular time. 


Related Provisions: 127.3(6) — Deemed cost of designated share, debt 
obligation or right. 


S. 194(6) 


(4.2) Where amount may not be designated — 
Notwithstanding subsection (4), no amount may be desig- 
nated by a corporation in respect of 


(a) a share issued by the corporation after October 10, 
1984, other than 


(i) a qualifying share issued before May 23, 1985, 
or 


(ii) a qualifying share issued after May 22, 1985 
and before 1986 


(A) under the terms of an agreement in writing 
entered into by the corporation before May 23, 
1985, other than pursuant to an option to: ac- 
quire the share if the option was not exercised 
before May 23, 1985, or 


(B) as part of a lawful distribution to the public 
in accordance with a prospectus, preliminary 
prospectus or registration statement filed before 
May 24, 1985 with a public authority in Canada 
pursuant to and in accordance with the securi- 
ties legislation of Canada or of any province 
and, where required by law, accepted for filing 
by that public authority; 


(b) a share or debt obligation issued or a right granted 
by the corporation after October 10, 1984, other than a 
share or debt obligation issued or a right granted 
before 1986 


(1) under the terms of an agreement in writing en- 
tered into by the corporation before October 11, 
1984, other than pursuant to an option to acquire 
the share, debt obligation or right if the option was 
not exercised before October 11, 1984, or 


(i1) where arrangements, evidenced in writing, for 
the issue of the share or debt obligation or the 
granting of the right were substantially advanced 
before October 10, 1984; or 
Selected Cases [subpara. 194(4.2)(b)(ii)]: Mort (C.L.) v. Canada, 
[1993] 1 C.T.C. 99 (FCTD) (Financing arrangements were “substantially 
advanced” when moratorium on SRTC program announced and qualified 
for grandfathering). 
(c) a share or debt obligation issued, or a right granted, 
at any time after June 15, 1984, by a corporation that 
was an excluded corporation (within the meaning as- 
signed by subsection 127.1(2)) at that time. 
Selected Cases [subsec. 194(4.2)]: Donat Flamand Inc. v. MNR, 
[2001] 3 C.T.C. 130 CFCTD) (Opinion letter obtained on basis of fraud 
ineffective to establish qualified debenture even where investors unaware 
of misrepresentation); First Fund Genesis Corporation y. Canada, [1991] 
2 C.T.C. 14 (FCTD) (Valid designation where purchase “substantially ad- 
vanced” prior to statutory deadline). 


(5) Presumption — For the purposes of this Act, the 
Part VII refund of a corporation for a taxation year shall 
be deemed to be an amount paid on account of its tax 
under this Part for the year on the last day of the second 
month following the end of the year. 

Selected Cases [subsec. 194(5)]: Groupmark Canada Ltd. vy. Can- 


ada, {1993] 1 C.T.C, 234 (FCTD) (Amounts paid to related company 
before and after SRTC note issued were “consideration” for note). 


(6) Definition of “scientific research and 
experimental development financing contract” — 
In this Part, “scientific research and experimental devel- 
opment financing contract” means a contract in writing 
pursuant to which an amount is paid by a person to a cor- 
poration as consideration for the granting by the corpora- 
tion to that person of any right, either absolute or contin- 
gent, to receive income, other than interest or dividends. 
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(7) Late designation — Where a taxable Canadian cor- 
poration that issued a share or debt obligation or granted a 
right under a scientific research and experimental devel- 
opment financing contract does not designate an amount 
under subsection (4) in respect of the share, debt obliga- 
tion or right on or before the day on or before which the 
designation was required by that subsection, the corpora- 
tion shall be deemed to have made the designation on that 
day if 
(a) the corporation has filed with the Minister a pre- 
scribed information return relating to the scientific re- 
search and experimental development tax credit in re- 
spect of the share, debt obligation or right within the 
time that it would have been so required to file the re- 
turn had the designation been filed on that day, and 


(b) within 3 years after that day, the corporation has 


(i) designated an amount in respect of the share, 
debt obligation or right by filing a prescribed form 
with the Minister, and 


(11) paid to the Receiver General, at the time the 
prescribed form referred to in subparagraph (i) is 
filed, an amount that is a reasonable estimate of the 
penalty payable by the corporation for the late des- 
ignation in respect of the share, debt obligation or 
right, 
except that, where the Minister has mailed a notice to the 
corporation that a designation has not been made in re- 
spect of the share, debt obligation or right under subsec- 
tion (4), the designation and payment described in para- 
graph (b) must be made by the corporation on or before 
the day that is 90 days after the day of the mailing. 
Selected Cases [subsec. 194(7)]: Spiegel v. Canada, [1997] 1 C.T.C. 
2587 (TCC) (Curative provisions to be given liberal construction); United 
Equities Ltd. v. MNR, [1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for 


scientific research tax credit despite late filing since requirements for rem- 
edying delay met). 


Regulations: 226(2) (prescribed information return). 
Forms: T661: Claim for SR&ED in Canada. 


(8) Penalty for late designation — Where, pursuant 
to subsection (7), a corporation made a late designation in 
respect of a share or debt obligation issued, or a right 
granted, in a month, the corporation shall pay, for each 
month or part of a month that elapsed during the period 
beginning on the last day on or before which an amount 
could have been designated by the corporation under sub- 
section (4) in respect of the share, debt obligation or nght 
and ending on the day that the late designation is made, a 
penalty for the late designation in respect of the share, 
debt obligation or right in an amount equal to 1% of the 
amount designated in respect of the share, debt obligation 
or right, except that the maximum penalty payable under 
this subsection by the corporation for a month shall not 
exceed $500. 

Selected Cases [subsec. 194(8)]: United Equities Ltd. v. MNR, 


[1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for scientific research tax 
credit despite late filing since requirements for remedying delay met). 


(9) Restriction — Where at any time a corporation has 
designated an amount under subsection (4) in respect of a 
share, debt obligation or right, no amount may be desig- 
nated by the corporation at any subsequent time in respect 
of that share, debt obligation or right. 

Definitions [s. 194]: “amount” — 248(1); “Canada” — 255; “class of 
shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); 
“debt obligation” — 194(3); “dividend”, “Minister” — 248(1); “paid-up 
capital” — 89(1), 248(1); “person” — 127.3(7), 248(1); “prescribed” — 
248(1); “province” — /nterpretation Act 35(1); “qualifying share” — 
192(6), 248(1); “refundable Part VIII tax on hand” — 194(3); “scientific 
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research and experimental development financing contract” — 194(6); 
“share” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “tax- 
ation year” — 249; “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 194]: IT-151R5: Scientific research and 
experimental development expenditures. 


195. (1) Corporation to file return — Every corpora- 
tion that is liable to pay tax under this Part for a taxation 
year shall, on or before the day on or before which it is 
required to file its return of income under. Part I for the 
year, file with the Minister a return for the year under this 
Part in prescribed form. 

Selected Cases [subsec. 195(1)]: W7C Western Technologies Corp. 
v. MNR, [1986] 1 C.T.C. 110 (RCTD) (Filing return is condition precedent 


before assessment under Part VIII could issue; assessment and require- 
ment to pay quashed). 


(2) Corporation to make payment on account of 
tax — Where, in a particular month in a taxation year, a 
corporation issues a share or debt obligation, or grants a 
right, in respect of which it designates an amount under 
section 194, the corporation shall, on or before the last 
day of the month following the particular month, pay to 
the Receiver General on account of its tax payable under 
this Part for the year an amount equal to 50% of the total 
of all amounts so designated. 

Selected Cases [subsec. 195(2)]: Eta Performance Systems Corp. y. 
MNR, [1993] 1 C.T.C. 2710 (TCC) (Scientific research does not include 
routine data collection or research in social sciences or humanities); GR 
Block Research & Development (1981) Corp. v. MNR, [1987] 1 C.T.C. 
253 (FCTD) (Assessments must be appealed through statutory procedure; 
liability to pay tax arises before assessment has been made); Optical 
Recording Corp. v. R., [1986] 2 C.T.C. 454 (FCTD) (Order quashing as- 
sessment and seizure conditional on result of Crown’s appeal). 


(3) Interest — Where a corporation is liable to pay tax 
under this Part and has failed to pay all or any part or 
instalment thereof on or before the day on or before 
which the tax or instalment, as the case may be, was re- 
quired to be paid, it shall pay to the Receiver General in- 
terest at the prescribed rate on the amount that it failed to 
pay computed from the day on or before which the 
amount was required to be paid to the day of payment. 


Related Provisions: 248(11) — Interest compounded daily. 
Regulations: 4301(a) (prescribed rate of interest). 


(4) Idem — For the purposes of computing interest paya- 
ble by a corporation under subsection (3) for any month 
or months in the period commencing on the first day of a 
taxation year and ending two months after the last day of 
the year in which period the corporation has designated 
an amount under section 194 in respect of a share or debt 
obligation issued, or right granted, by it in a particular 
month in the year, the corporation shall be deemed to 
have been liable to pay, on or before the last day of the 
month immediately following the particular month, a part 
or an instalment of tax for the year equal to that propor- 
tion of the amount, if any, by which its tax payable under 
this Part for the year exceeds its Part VHI refund for the 
year that 


(a) the total of all amounts so designated by it under 
section 194 in respect of shares or debt obligations is- 
sued, or rights granted, by it in the particular month 


is of 
(b) the total of all amounts so designated by it under 


section 194 in respect of shares or debt obligations 1s- 
sued, or rights granted, by it in the year. 


(5) Evasion of tax — Where a corporation that is liable 
to pay tax under this Part in respect of a share or debt 
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obligation issued or a right granted by it wilfully, in any 
manner whatever, evades or attempts to evade payment of 
the tax and a purchaser of the share, debt obligation or 
right or, where the purchaser is a partnership, a member 
of the partnership knew or ought to have known, at the 
time the share, debt obligation or right was acquired, that 
the corporation would wilfully evade or attempt to evade 
the tax, for the purposes of section 127.3, the share, debt 
obligation or right shall be deemed not to have been 
acquired. 


(6) Undue deferral — Where, in a transaction or as part 
of a series of transactions, a taxpayer acquires a share or 
debt obligation of a corporation or a right granted by a 
corporation and the corporation is controlled (within the 
meaning assigned by subsection 186(2)) by the taxpayer 
and it may reasonably be considered that one of the main 
purposes of the acquisition was to reduce for a period in- 
terest on the taxpayer’s liability for tax under this Part, 
the share, debt obligation or right shall, for the purposes 
of this Part (other than this subsection) and section 127.3, 
be deemed not to have been acquired by the taxpayer and 
not to have been issued or granted, as the case may be, by 
the corporation until the end of that period. 


(7) Avoidance of tax — Where, as part of a series of 
transactions or events one of the main purposes of which 
may reasonably be considered to be the avoidance of tax 
that might otherwise have been or become payable under 
Part II of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, by any corporation, a particular 
corporation has issued a share or debt obligation or 
granted a right in a taxation year in respect of which it has 
designated an amount under subsection 194(4), the partic- 
ular corporation shall, on or before the last day of the sec- 
ond month after the end of the year, pay a tax under this 
Part for the year equal to 125% of the amount of tax 
under Part II of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, that is or may be 
avoided by reason of the series of transactions or events. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(7.1) Tax on excess — Where a corporation has in a 
taxation year made an election under subsection 127.3(9) 
in respect of any share or debt obligation that was part of 
a distribution of shares or debt obligations referred to in 
that subsection and, at the end of that year or any subse- 
quent taxation year, 


(a) the total of the amounts designated under subsec- 
tion 194(4) in respect of those shares or debt obliga- 
tions as evidenced by the prescribed information re- 
turns required by regulation to be filed with the 
Minister by a taxpayer other than the corporation 


exceeds 


(b) the total of the amounts designated under subsec- 
tion 194(4) in respect of those shares or debt obliga- 
tions acquired by the taxpayer and in respect of which 
another taxpayer was required by regulation to provide 
the taxpayer with a prescribed information return re- 
lating to the designation under that subsection, 


the taxpayer is liable to pay a tax under this Part, for the 
taxation year at the end of which there is such an excess, 
equal to 50% of the excess, which tax is to be paid to the 
Receiver General within 60 days after the end of the taxa- 
tion year, and the excess shall be included in determining 
the total under paragraph (b) for any taxation year of the 
taxpayer subsequent to that year. 


S. 198(1)(b) 


(8) Provisions applicable to Part — Sections 151, 
152, 158 and 159, subsection 161(11), sections 162 to 167 
(except subsections 164(1.1) to (1.3)) and Division J of 
Part I are applicable to this Part with such modifications 
as the circumstances require and, for greater certainty, the 
Minister may assess, before the end of a taxation year, an 
amount payable under this Part for the year. 

Definitions [s. 195]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “Minister” —248(1); “person” — 127.3(7), 
248(1); “prescribed”, “series of transactions or events”, “share” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


PART IX — TAX ON DEDUCTION 
UNDER SECTION 66.5 


196. (1) Tax in respect of cumulative offset ac- 
count — Every corporation shall pay a tax under this 
Part for each taxation year equal to 30% of the amount 
deducted under subsection 66.5(1) in computing its in- 
come for the year. 


Related Provisions: 18(1)(t)—— Tax is non-deductible. 


(2) Return — Every corporation that is liable to pay tax 
under this Part for a taxation year shall file with the Min- 
ister, not later than the day on or before which it is re- 
quired under section 150 to file a return of its income for 
the year under Part I, a return for the year under this Part 
in prescribed form containing an estimate of the amount 
of tax payable by it under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2099: Part IX tax return in respect of amounts deducted under 
subsection 66.5(1). 


(3) Instalments — Where a corporation is liable to pay 
tax for a taxation year under this Part, the corporation 
shall pay in respect of the year, to the Receiver General 


(a) on or before the last day of each month in the year, 
an amount equal to '/i2 of the amount of tax payable by 
it under this Part for the year; and 


(b) the remainder, if any, of the tax payable by it under 
this Part for the year, on or before its balance-due day 
for the year. 


History: Para. 196(3)(b) amended by 2003, c. 15, s. 123, applicable to 
taxation years that begin after June 2003. Para. 196(3)(b) formerly read: 


(b) the remainder, if any, of the tax payable by it under this Part for 
the year, on or before the end of the second month following the 
end of the year. 


(4) Provisions applicable to Part — Sections 152, 
158 and 159, subsections 161(1) and (2), sections 162 to 
167 and Division J of Part I are applicable to this Part, 
with such modifications as the circumstances require. 


Definitions [Part IX]: “amount” — 248(1); “corporation” — 248(1), Jn- 
terpretation Act 35(1); “Minister”, “prescribed” — 248(1); “tax paya- 
ble” — 248(2); “taxation year” — 249. 


PART X — TAXES ON DEFERRED 
PROFIT SHARING PLANS AND 
REVOKED PLANS 


198. (1) Tax on non-qualified investments and use 
of assets as security — Every trust governed by a 
deferred profit sharing plan or revoked plan that 

(a) acquires a non-qualified investment, or 


(b) uses or permits to be used any property of the trust 
as security for a loan, 
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acquire an interest in a life msurance policy, other sited a 
lige msurance policy under which re) 


(c) the trust is, or by virtue of the payment about to 
become. the only person entitled to any rights or bene- 
fits under the policy (other than the rights or benefits 
of the msurer), 


(d) the cash surrender value of the policy (exclusive of 
accumulated dividends) is or will be, at or before the 
end of the year in which the insured person attains 69 
years of age, if all premiums under the policy are paid, 
not less than the maximum total amount (exclusive of 
accumulated dividends) payable by the insurer under 
the policy, and 


(e) the total of the premiums payable in any year under 
the policy is not greater than the total of the amounts 
that, if the annual premiums had been payable in 
monthly instalments, would have been payable as such 
mstalments in the 12 months commencing with the 
date the policy was issued, yy 


the making of the payment shall be deemed to be the ac- 


| Quisition of a non-gualified investment at a cost sel to 


the amount of the payment. 


Related Provisions: 139.1(13)— No Staal, to conversion benefit 
on dGemutualizanton of msurer; 146(11)— RRSP — life insurance policies. 


History: Para. 198(6)(d) amended by 1997, c. 25, s. 54, applicable after 
1996, except that 
(a) 7% does not apply to a policy held by a trust where the trust ac- 
quired the policy before 1997; ‘ 


(b) it does not apply to a policy where the insured person attained 70 
years of ase before 1997; and 


(c) im apphyme para. (d) to a policy where the insured person attained 
69 years of aze m 1996, the reference in that para. to “69 years of 
age” shall be read as “70 years : of age”. 


| Para. (d) formerly read: 


(d) the cash surrender value of the policy (exclusive of accumulated 
dividends) is or will be, at a time before the 71st anniversary of the 
birth of the imsured person, if all premiums under the policy are 
paid, not Jess than the maximum total amount (exclusive of accumu- 
lated dividends) payable by the insurer under the policy, and 


interpretation Bulletins: IT-408R: Life insurance poses as invest- 
ments of RRSPs and DPSPs (archived). 


| (6.1) Idem — A life insurance policy giving an option to 


the policyholder to receive annuity payments that other- 


_ wise complies with paragraph (6)(d) shall be deemed, 


(a) where the option has not been exercised, to comply 
with that paragraph; and 


(b) where at a particular time the pene is cared | . 
io have been disposed of at that time for an. amount 
equal to the cash surrender value of the policy.imme- 
diately before that time, and an annuity contract shall 
be deemed to have been acquired at that time at a cost 
egual to that amount. 


interpretation Bulletins: IT-408R: Life insurance Ae as invest- 


 qaents of RRSPs and DPSPs (archived). 
(7) Idem — Notwithstanding subsection (6), where the 


total of all payments made in a year by a trust governed 
by a deferred profit sharing plan or revoked plan under or 
to acguire interests in life insurance policies in respect of 
which the trust is the only person entitled to any rights or 
benefits (other than the nghts or benefits of the insurer) 
does not exceed an amount equal to 25% of the total of all 
amounts paid by employers to the trust in the year under 
the plan for the benefit of beneficiaries thereunder, the 
making of the payments under or to acquire interests in 
such policies shall be deemed, for the purposes: of this 
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section, not to be the acquisition of non-qualified 
investments. 


Interpretation Bulletins: IT-408R: Life insurance policies as invest- 
ments of RRSPs and DPSPs (archived). 


(8) Idem — Where a trust surrenders, cancels, assigns or 
otherwise disposes of its interest in a life insurance 
policy, 
(a) the trust shall be deemed, for the purposes. of sub- 
section (4), to have disposed of each non-qualified in- 
vestment that, by virtue of payments under the policy, 
it was deemed by subsection (6) to have acquired; and 


(b) the proceeds of the disposition shall be deemed to 
be the amount, if any, by which 


(i) the amount received by the trust in consequence 
of the surrender, cancellation, assignment or other 
disposition of its interest in the policy 


exceeds the total. of 


(ii) each amount paid by the trust under or to ac- 
_ quire an interest in the policy, the payment of 

which is deemed by this section not to be the ac- 

quisition of a non-qualified investment, and 


(ili) the cash surrender value on December 21, 

1966 of the interest of the trust in the policy on that 

date. 
Related Provisions: 146(11)— RRSP — life 
202(5) — Interest; 204 — “Qualified investment”. . 
Definitions [s. 198]: .‘amount’, “annuity” — 248(1); “deferred profit 
sharing plan’ — 147(1), 248(1); “disposition” — 198(6)(b), 200; “‘divi- 
dend”, “employer”, “insurer” — 248(1); “life insurance policy” — 
138(12), 248(1); “non-qualified investment” — 204; “person”, “pro- 
perty” — 248(1); “revoked plan” — 204; “trust” — 104(1), 248(1), (3). 
Information Circulars [s. 198]: 77-1R4: Deferred profit sharing plans. 


insurance policies; 


199. (1) Tax on initial non-qualified investments 
not disposed of — Every trust governed by a deferred 
profit sharing plan or revoked plan shall pay a tax 


(a) for 1967, equal to the amount, if any, by which 
20% of the initial base of the trust exceeds the pro- 
ceeds of disposition of its initial non-qualified invest- 
ments disposed of after December 21, 1966 and before 
1968; 


(b) for 1968, equal to the amount, if any, by which 
40% of the initial base of the trust exceeds the total of 


(i) the proceeds of disposition of its initial non- 
qualified investments disposed of after December 
21, 1966 and before 1969, and 


(1i) the tax payable by the trust determined under 
paragraph (a); 
(c) for 1969, equal to the amount, if any, by which 
60% of the initial base of the trust exceeds the total of 


(i) the proceeds of disposition of its initial non- 
qualified investments disposed of after December 
21, 1966 and before 1970, and 


(ii) the tax payable by the trust determined under 
paragraphs (a) and (b); and 
(d) for 1970, equal to the amount, if any, by which 


100% of the initial base of the trust exceeds the total 
of 


(i) the proceeds of disposition of its initial non- 
qualified investments disposed of after December 
21, 1966 and before 1971, and 


(ii) the tax payable by the trust determined under 
paragraphs (a), (b) and (c). 


S. 202(1) 


Related Provisions: 201 — Tax on forfeitures: 


(2) Refund — Where at the end of a year, 


(a) the total of all taxes paid by a trust under subsec- 
tion (1) 


exceeds 
(b) the total of 


(1) all refunds made to the trust under this subsec- 
tion, and 


(ii) the amount, if any, by which the initial base of 
the trust exceeds the proceeds of disposition of its 
initial non-qualified investments disposed of after 
December 21, 1966 and before the end of the year, 


the trust is, on application in accordance with section 202, 
entitled to a refund equal to the amount by which the total 
described in paragraph (a) exceeds the total described in 
paragraph (b). 

Related Provisions: 201 — Tax on forfeitures; 202(2) — Returns and 


payment of estimated tax; 202(4) — Application of certain provisions of 
Part I; 203 — Application to other taxes. 

Definitions [s. 199]: “amount” — 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “disposition” — 198(6)(b), 200; “‘initial base’? — 
204; “initial non-qualified investment” — 204; “revoked ‘ plan” — 204; 
“trust” — 104(1), 248(1), (3). 


Information Circulars [s. 199]: 77-1R4: Deferred profit sharing plans. 


200. Distribution deemed. disposition — For the 
purposes of this Part, a distribution by a trust of a non- 
qualified investment to a beneficiary of the trust shall be 
deemed to be a disposition of that non-qualified invest- 
ment and the proceeds of disposition of that non-qualified 
investment shall be deemed to be its fair market value at 
the time of the distribution. 


Definitions [s. 200]: “non-qualified investment” — 204; “trust”? — 
104(1), 248(1), (3). 


201. Tax where inadequate consideration on 
purchase or sale — Every trust governed by a deferred 
profit sharing plan or a revoked plan shall, for each calen- 
dar year after 1990, pay a tax equal to 50% of the total of 
all amounts each of which is, by reason of subsection 
147(18), an amount taxable under this section for the 
year. 

Definitions [s. 201]: “amount” — 248(1); “calendar year” — Jnterpre- 
tation Act 37(1)(a); “deferred profit sharing plan” — 147(1), 248(1); “re- 
voked plan” — 204; “trust”? — 104(1), 248(1), (3). 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


202. (1) Returns and payment of estimated tax — 
Within 90 days from the end of each year after 1965, a 
trustee of every trust governed by a deferred profit shar- 
ing plan or revoked plan shall 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax payable by 
the trust under this Part for the year; 


(c) estimate in the return the amount of any refund to 
which the trust is entitled under this Part for the year; 
and 


(d) pay to the Receiver General the unpaid balance of 
the trust’s tax for the year minus any refund to which 
it is entitled under this Part, or apply in the return for 
any amount owing to it. 

Related Provisions: 150.1(5) — Electronic filing. 

Forms: T3D: Income tax return for DPSP or revoked DPSP. 
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(2) Consideration of application for refund — 
Where a trustee of a trust has made application for an 
amount owing to it pursuant to subsection (1), the Min- 
ister shall 


(a) consider the application; 
(b) determine the amount of any refund; and 


(c) send to the trustee a notice of refund and any 
amount owing to the trust, or a notice that no refund is 
payable. 


Related Provisions: 198(4) — Refund of tax on disposition of non- 
qualified investment; 198(5) — Refund of tax on recovery of property 
given as security. 


(3) Provisions applicable to Part — Subsection 
150(2), sections 152 and 158, subsections 161(1) and 
(11), sections 162 to 167 and Division J of Part I are ap- 
plicable to this Part with such modifications as the cir- 
cumstances require and, for the purposes of the applica- 
tion of those provisions to this Part, a notice of refund 
under this section shall be deemed to be a notice of 
assessment. 


(4) Provisions applicable to refunds — Subsections 
164(3) to (4) are applicable, with such modifications as 
the circumstances require, to refunds of tax under subsec- 
tion 198(4) or (5) or 199(2). 


Related Provisions: 198 — Tax on non-qualified investments and use 
of assets as security; 199 —- Tax on initial non-qualified investments not 
disposed of. 


(5) Interest — In addition to the interest payable under 
subsection 161(1), where a taxpayer is required by section 
198 to pay a tax and has failed to pay all or any part 
thereof on or before the day on or before which the tax 
was required to be paid, the taxpayer shall pay to the Re- 
ceiver General interest at the prescribed rate on the 
amount that the taxpayer failed to pay computed from the 
day on or before which the amount was required to be 
paid to the day of payment or to the beginning of the pe- 
riod in respect of which the taxpayer is required by sub- 
section 161(1) to pay interest thereon, whichever is 
earlier. 


Related Provisions: 202(6) — Deemed payment of tax; 221.1 — Ap- 
plication of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


I.T. Application Rules: 62(2) (subsec. 202(5) applies to interest payable 
in respect of any period after December 23, 1971). 


(6) Deemed payment of tax — For the purposes of 
subsections 161(1) and 202(5), where a trust is liable to 
pay tax under this Part on the acquisition by it of a non- 
qualified investment or on the use of its property as secur- 
ity for a loan, it shall, except to the extent that the tax has 
previously been paid, be deemed to have paid tax on the 
date on which the property is disposed of or on which the 
loan ceases to be extant, as the case may be, in an amount 
equal to the refund referred to in subsection 198(4) in re- 
spect of that property or subsection 198(5) in respect of 
the loan, as the case may be. 


Related Provisions: 161(1) — Interest; 198(4) — Refund of tax on dis- 
position of non-qualified investment; 198(5) — Refund of tax on recovery 
of property given as security. 


Definitions [s. 202]: “amount”, “assessment” — 248(1); “deferred 
profit sharing plan” — 147(1), 248(1); “Minister” — 248(1); “non-quali- 
fying investment” — 204; “prescribed” — 248(1); “prescribed rate” — 
Reg. 4301; “property” — 248(1); “revoked plan” — 204; “taxpayer” — 
248(1); “trust” — 104(1), 248(1), (3). 
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203. Application to other taxes — Instead of making 
a refund to which a trust is entitled under subsection 
198(4) or (5) or 199(2), the Minister may, where the trust 
is liable or about to become liable to make another pay- 
ment under this Act, apply the amount of the refund or 
any part thereof to that other liability and notify a trustee 
of the trust of that action. 


Related Provisions: 164(2) —Set-off of Part I refund; 222(1)‘ac- 
tion” — Ten-year limitation period applies to s. 203; 224.1 — Recovery 
by set-off. 


Definitions [s. 203]: “amount”, “Minister” — 248(1); “trust” — 104(1), 
248(1), (3). 


204. Definitions in In this Part, 


‘equity share” means 


(a) a share, other than an excluded share or a non-par- 
ticipating share, the owner of which has, as owner 
thereof, a right 


(i) to a dividend, and 


(ii) to a part of the surplus of the corporation after 
repayment of capital and payment of dividend ar- 
rears on the redemption of the share, a reduction of 
the capital of the corporation or the winding-up of 
the corporation, 


at least as great, in any event, as the right of the owner 
of any other share, other than a non-participating © 
share, of the corporation, when the magnitude of the 
right in each case is expressed as a rate based on the 
paid-up capital value of the share to which the right 
relates, or 


(b) a share, other than an excluded share or a non-par- 
ticipating share, the owner of which has, as owner 
thereof, a right 


(i) to a dividend, after a dividend at a rate not in 
excess of 12% per annum of the paid-up capital 
value of each share has been paid to the owners of 
shares of a class other than the class to which that 
share belongs, and 


(ii) to a part of the surplus of the corporation after 
repayment of capital and payment of dividend ar- 
rears on the redemption of the share, a reduction of 
the capital of the corporation or the winding-up of 
the corporation, after a payment of a part of the 
surplus at a rate not in excess of 10% of the paid- 
up capital value of each share has been made to the 
owners of shares of a class other than the class to 
which that share belongs, 


at least as great, in any event, as the right of the owner 
of any other share, other than a. non-participating 
share, of the corporation, when the magnitude of the 
right in each case is expressed as a rate based on the 
paid-up capital value of the share to which the right 
relates; 


“excluded share” means each share of the capital stock 
of a private corporation where 


(a) the paid-up capital of the corporation that is repre- 
sented by all its issued and outstanding shares that 
would, but for this definition, be equity shares is less 
than 50% of the paid-up capital of the corporation that 
is represented by all its issued and outstanding shares 
other than non-participating shares, or 
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(b) a non-participating share of the corporation is is- 
sued and outstanding and the owner of which has, as 
owner thereof, a right to a dividend 


(1) at a fixed annual rate in excess of 12%, or 


(ii) at an annual rate not in excess of a fixed maxi- 
mum annual rate, if the fixed maximum annual rate 
is in excess of 12%, 


when the right to the dividend is expressed as a rate 
based on the paid-up capital value of the share to 
which the right relates; 


‘initial base” of a trust means the total of the values of 
all initial non-qualified investments held by the trust on 
December 21, 1966 when each such investment is valued 
at the lower of 


(a) its cost to the trust, and 
(b) its fair market value on December 21, 1966; 


‘initial non-qualified investment” of a trust means an 
investment held by the trust on December 21, 1966 that 
was, on that date, a non-qualified investment but does not 
include : 


(a) any interest in a life insurance policy, or 


(b) an equity share that would be a qualified invest- 
ment if the date of acquisition of the share were De- 
cember 21, 1966; 


‘non-participating share’? means 


(a) in the case of a private corporation, a share the 
owner of which is not entitled to receive, as owner 
thereof, any dividend, other than a dividend, whether 
cumulative or not, 


(1) at a fixed annual rate or amount, or 
(i1) at an annual rate or amount not in excess of a 
fixed annual rate or amount, and 


(b) in the case of a corporation other than a private 
corporation, any share other than a common share; 


‘non-qualified investment” means property that is not a 
qualified investment for a trust governed by a deferred 
profit sharing plan or revoked plan within the meaning of 
. the definition “qualified investment” in this subsection; 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


“paid-up capital value” of a share means the amount de- 
termined by the formula 


wl > 


where 


A is the paid-up capital of the corporation that is repre- 
sented by the shares of the class to which that share 
belongs, and 


B is the number of shares of that class that are in fact 
issued and outstanding; 


“qualified investment” for a trust governed by a deferred 
profit sharing plan or revoked plan means 


(a) money (other than money the fair market value of 
which exceeds its stated value as legal tender in the 
country of issuance or money that is held for its nu- 
mismatic value) and deposits (within the meaning as- 
signed by the Canada Deposit Insurance Corporation 
Act or with a branch in Canada of a bank) of such 
money standing to the credit of the trust, 


(b) bonds, debentures, notes, mortgages, hypothecary 
claims or similar obligations described in clause 
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212(1)(b)(4i)(C), whether issued before, on or after 
April 15, 1966, 


(c) bonds, debentures, notes or similar obligations 
(other than those described in paragraph 147(2)(c)) 


(i) issued by a corporation the shares of which are 
listed on a prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and paya- 
ble at a branch in Canada of the bank, 


(d) shares listed on a prescribed stock exchange in 
Canada, 


(e) equity shares of a corporation by which, before the 
date of acquisition by the trust of the shares, payments 
have been made in trust to a trustee under the plan for 
the benefit of beneficiaries thereunder, if the shares 
are of a class in respect of which 


(1) there is no restriction on their transferability, 
and 


(ii) in each of 4 taxation years of the corporation in 
the period of the corporation’s 5 consecutive taxa- 
tion years that ended less than 12 months before 
the date of acquisition of the shares by the trust, 
and in the corporation’s last taxation year in that 
period, the corporation 


(A) paid a dividend on each share of the class of 
an amount not less than 4% of the cost per share 
of the shares to the trust, or 


(B) had earnings attributable to the shares of the 
class of an amount not less than the amount ob- 
tained when 4% of the cost per share to the trust 
of the shares is multiplied by the total number 
of shares of the class that were outstanding im- 
mediately after the acquisition, 


(f) guaranteed investment certificates issued by a trust 
company incorporated under. the laws of Canada or of 
a province, 


(g) investment contracts described in ‘subparagraph 
(b)(ii) of the definition “retirement savings plan” in 
subsection 146(1) and issued by a corporation ap- 
proved by. the Governor in Council for the purposes of 
that subparagraph, 


(h) shares listed on a prescribed stock exchange in a 
country other than Canada, and 


(i) such other investments as may be prescribed by 
regulations of the Governor in Council made on the 
recommendation of the Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of 
public corporation deemed to be listed on prescribed stock exchange; 
132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share ceases to 
be qualified investment due to mutual fund reorganization; 146(1)‘‘quali- 
fied investment”(a) — Certain investments in s. 204 are qualified invest- 
ments for RRSPs; 146.1(1)“qualified investment’(a) — Certain invest- 
ments in s. 204 are qualified investments for RESPs; 146.3(1)‘qualified 
investment’(a) — Certain investments in s. 204 are qualified investments 
for RRIFs; 248(1)“qualifying environmental trust’(e)— Trust must ac- 
quire only certain qualified investments. 


Regulations: 221 (information return by issuer of qualified investment); 
3200, 3201 (prescribed stock exchanges; but see also ITA 87(10)); 
4900(1)-(3), (7), (11), 4901(2) (investments prescribed as qualified 
investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


information Circulars: 77-1R4: Deferred profit sharing plans. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 
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‘revoked plan” means a deferred profit sharing plan the 
registration of which has been revoked by the Minister 
pursuant to subsection 147(14) or (14.1). 


History: Paras. (a) and (c) of the definition “qualified investment” in s. 
204 amended by 2001, c. 17, s. 168, applicable after June 27, 1999 except 
that, before 2003, para. (a) shall be read as follows: 


(a) money (other than money the fair market value of which exceeds 
its stated value as legal tender in the country of issuance or money 
that is held for its numismatic value).and deposits (within the mean- 
ing assigned by the Canada Deposit Insurance Corporation Act or 
with a bank listed in Schedule I or II to the Bank Act or. with a 
branch in Canada of an authorized foreign bank) of such money 
standing to the credit of the trust, 


Paras. (a) and (c) formerly read: 


(a) money that is legal tender in Canada, other than money the fair 
market value of which exceeds its stated value as legal tender, and 
deposits (within the meaning assigned by the Canada Deposit In- 
surance Corporation Act or with a bank) of such money standing to 
the credit of the trust, 


(c) bonds, debentures, notes or similar obligations of a corporation 
the shares of which are listed on a prescribed stock exchange in 
Canada, other than those described in paragraph 147(2)(c), 


Para. (b) of the definition “qualified investment” in s. 204 amended by the 
said c. 17, s. 223, to add “, hypothecary claims”, in force June 14, 2001. 


Definitions [s. 204]: “amount”, “authorized foreign bank” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “common share” — 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “deferred profit sharing 
plan” 147(1), 248(1); “dividend” — 248(1); “equity share”, “excluded 
share”, “initial non-qualified investment” — 204; “investment corpora- 
tion” — 130(3), 248(1); “life ‘insurance policy” — 138(12), 248(1); 
“listed” — 87(10) “Minister” — 248(1); “non-participating share”, “non- 
qualified investment’, “paid-up capital value” — 204; “prescribed” — 
248(1); “prescribed stock exchange in a country other than Canada” — 
Reg. 3201; “prescribed stock exchange in Canada” — Reg. 3200; “private 
corporation” — 89(1), 248(1); “property” — 248(1); “province” — Jnter- 
pretation Act 35(1); “qualified investment” — 204; “regulation” — 
248(1); “revoked plan” — 204; “share” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), @). 


PART X.1 — TAX IN RESPECT OF 
OVER-CONTRIBUTIONS TO 
DEFERRED INCOME PLANS 


204.1 (1) Tax payable by individuals [before 
1991] — Where, at the end of any month after May, 
1976, an individual has an excess amount for a year in 
respect of registered retirement savings plans, the indivi- 
dual shall, in respect of that month, pay a tax under this 
Part equal to 1% of that portion of the total of all those 
excess amounts that has not been paid by those plans to 
the individual before the end of that month. 

Related Provisions: 18(1)(t) — Tax is non-deductible; 146(2)(c.1) — 
RRSP must permit payment to taxpayer to reduce overcontributions; 


204.1(2.1) — Tax payable by individuals — contributions after 1990; 
204.3 — Return and payment of tax. 


Remission Orders: Certain Taxpayers Remission Order, 1998-2, P.C. 
1998-2092, s. 2 Gudges in Quebec who made contributions in 1989 or 
1990). 


Advance Tax Rulings: ATR-24: RRSP damages suit against invest- 
ment management companies. 


(2) Amount deemed repaid — For the purposes of 
subsection (1), where an amount in respect of a plan has 
been included in computing an individual’s income pur- 
suant to paragraph 146(12)(b), that amount shall be 
deemed to have been paid to the individual by the plan at 
the time referred to in that paragraph. 


(2.1) Tax payable by individuals — contributions 
after 1990 [RRSP overcontributions] — Where, at 


Income Tax Act 


the end of any month after December, 1990, an individual 
has a cumulative excess amount in respect of registered 
retirement savings plans, the individual shall, in respect of 
that month, pay a tax under this Part equal to 1% of that 
cumulative excess amount. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 146(2)(c.1) — 
RRSP must permit payment to taxpayer to reduce overcontributions; 
204.1(4) — Waiver of tax by CCRA; 204.3 — Return and payment of tax. 


Advance Tax Rulings: ATR-24: RRSP damages suit against invest- 
ment management companies. 


Forms: T1-OVP: Individual income tax return for RRSP excess contribu- 
tions; T4040: RRSPs and other registered plans for retirement [guide]. 


(3) Tax payable by deferred profit sharing plan — 
Where, at the end of any month after May, 1976, a trust 
governed by a deferred profit sharing plan has an excess 
amount, the trust shall, in respect of that month, pay a tax 
under this Part equal to 1% of the excess amount. 


Related Provisions: 204.2(4) — Definition of “excess amount” for a 
DPSP. 


(4) Waiver of tax — Where an individual would, but for 
this subsection, be required to pay a tax under subsection 
(1) or (2.1) in respect of a month and the individual estab- 
lishes to the satisfaction of the Minister that 


(a) the excess amount or cumulative excess amount on 
which the tax is based arose as a consequence of rea- 
sonable error, and 


(b) reasonable steps are being taken to eliminate the 
eCXEeSS; 


the Minister may waive the tax. 


Definitions [s. 204.1]: “amount” — 248(1);- “cumulative excess 
amount” — 204.2(1.1); “deferred profit sharing plan” — 147(1), 248(1); 
“excess amount” — 204.2(1), (4);.. “individual”, “Minister” — 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “trust” — 104(1), 
248(1),(3). 


Interpretation Bulletins [s. 204.1]: IT-124R6: Contributions to regis- 
tered retirement savings plans. 


204.2 (1) Definition of “excess amount for a year 
in respect of registered retirement savings 
plans” [before 1991] — “Excess amount for a year in 
respect of registered retirement savings plans” of an indi- 
vidual at a particular time means, | 


(a) where the excess amount is for a year after 1990, 
nil; and 


(b) where the excess amount is for a year before 1991, 
the amount, if any, by which the total of 


(1) all amounts paid by the individual to such plans 
under which the individual or the individual’s 
spouse or common-law partner is the annuitant, 
other than amounts 


(A) to which paragraph 60Q), g.01), G.1), G.2) 
or (1) applies or would, if the individual were 
resident in Canada throughout the year, apply, 
or 


(B) transferred to the plan in accordance with 
any of subsections 146(16),. 147(19). and 
147.3(1). and (4) to (7), and 


(ii) all gifts made to such a plan under which the 
individual is the annuitant, other than gifts made 
thereto by the individual’s spouse or common-law 
partner, 
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in the year and before the particular time, exceeds the 
total of 


(iii) all amounts that may be deducted in comput- 
ing the individual’s income for the immediately 
preceding year in respect of those payments, and 


(iv) the greater of $5,500 and the amount that may 
be deducted in computing the individual’s income 
for the year in respect of those payments. 


Related Provisions: 128(2)(d), (d.2)— Where individual bankrupt; 
204.1(1) — Tax payable by individuals; 204.2(3) — When retirement sav- 
ings plan deemed to be a registered plan. 


History: Subsec. 204.2(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 204.2(1) substituted by 1990, c. 35, subsec. 22(1), applicable with 
respect to payments made to RRSPs after 1987, except that in its. applica- 
tion with respect to such payments made in 1988, 


(a) cl. 204.2(1)(b)(1)(A) shall be read without reference to “(.2)”, and 
(b) cl. 204.2(1)(b)(~i)(B) shall be read as follows: 


“(B) transferred to the plan in accordance with subsection 
146(16), and” 


Subsec. 204.2(1) formerly read: 


204.2 (1) “Excess amount for a year in respect of registered 
retirement savings plans” defined — “Excess amount for a year 
in respect of registered retirement savings plans” of an individual at 
a particular time means the amount by which the aggregate of 


(a) all amounts paid by him to such plans under which he or his 
spouse is the annuitant, other than amounts to which paragraph 
60), G-1), () or subsection 146(16) applies or would, if the 
individual were resident in Canada throughout the year, apply, 
and 


(b)-all gifts made to such a plan under which he is the annuitant, 
other than gifts made thereto by his spouse, 


in the year and before the particular time, exceeds the aggregate of 


(c) all amounts that the taxpayer is entitled to deduct in comput- 
ing his income for the immediately preceding year in respect of 
those payments, and 


(d) the greater of $5,500 and the amount the taxpayer is entitled 
to deduct in computing his income for the year in respect of 
those payments. 


Para. 204.2(1)(d) substituted for paras. (d), (e) by 1986, c. 55, s. 71, appli- 
cable with respect to payments made to a registered retirement savings 
plan after 1985. Paras. 204.2(1)(d), (e) formerly read: 


(d) $5,500, and 


(e) the amount that the taxpayer would be entitled to deduct in com- 
puting his income for the year in respect of those payments by vir- 
tue of subsection 146(5.3) if section 146 were read without refer- 
ence to subsection (5.5) thereof. 


Para. 204.2(1)(e) added by 1984, c. 45, s. 84, applicable to 1984 et seq. 


Paras. 204.2(1)(a), (4)(a) substituted by 1980-81-82-83, c. 140, subsecs. 
114(1), (2), applicable, as to para. 204.2(1)(a), to 1981 ef seg., and, as to 
para. 204.2(4)(a), to months ending after May, 1976. Paras. 204.2(1)(a), 
(4)(a) formerly read: 


(a) all amounts paid by him to such plans under which he or his 
spouse is the annuitant, other than amounts to which paragraph 60(j) 
or (1) or subsection 146(16) have application, and 


(a) the aggregate of contributions made after May 25, 1976 by an 
employee who is or is about to become a member of the plan, to the 
extent that his contributions exceed $5,500 in a year, less any such 
contributions that have been returned to the employee before that 
particular time, and 
All that portion of subsec. 204.2(1) following para. (b) substituted by 
1979, c. 5, s. 58, applicable to 1977 et seq. That portion formerly read: 


in the year, after May 25, 1976 and before the particular time, ex- 
ceeds the greater of 
(c) the aggregate of amounts that the taxpayer is entitled to de- 
duct in computing his income for that year and the immediately 
preceding year in respect of those payments, and 
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(d) $5,500. 
Advance Tax Rulings: ATR-24: RRSP damages suit against invest- 
ment management companies. 


Forms: T1-OVP: Individual income tax return for RRSP excess contribu- 
tions; TI1-OVP Sched.: Calculating the amount of RRSP contributions 
made before 1991 that are subject to tax. 


(1.1) Cumulative excess amount in respect of 
RRSPs — The cumulative excess amount of an indivi- 
dual in respect of registered retirement savings plans at 
any time in a taxation year is the amount, if any, by which 


(a) the amount of the individual’s undeducted RRSP 
premiums at that time 


exceeds 
(b) the amount determined by the formula 


A+B+R+C+4+D+E 
where 


A is the individual’s unused RRSP deduction room at 
the end of the preceding taxation year, 


Bis the amount, if any, by which 


(i) the lesser of the RRSP dollar limit for the 
year and 18% of the individual’s earned income 
(as defined in subsection 146(1)) for the preced- 
ing taxation year 


exceeds the total of all amounts each of which is 


(1i) the individual’s pension adjustment for the 
preceding taxation year in respect of an em- 
ployer, or 


(111) a prescribed amount in respect of the indi- 
vidual for the year, 


C is, where the individual attained 18 years of age in 
a preceding taxation year, $2,000, and in any other 
case, nil, 


D is the group RRSP amount in respect of the indivi- 
dual at that time, 


E_ is, where the individual attained 18 years of age 
before 1995, the individual’s transitional amount at 
that time, and in any other case, nil, and 


R_ is the individual’s total pension adjustment reversal 
for the year. 
Related Provisions: 204.1(2.1) — Tax payable by individuals — Con- 
tributions after 1990; 204.2(1.2)—— Undeducted RRSP _ premiums; 
204.2(1.3) — Group RRSP amount; 204.2(1.5) — Transitional amount. 
History: The formula in para. 204.2(1.1)(b) amended, the description of 


R added, by 1998, c. 19, subsecs. 49(1), (2), applicable to 1998 et seg. The 
formula in para. 204.2(1.1)(b) formerly read: 


A+B+C+D+E 


Para. 204.2(1.1)(b) amended by 1996, c. 21, subsec. 51(1), applicable to 
1996 et seq. Para. (b) formerly read: 


(b) the amount determined by the formula 


A+B-—-C+M 
where 


A is the individual’s unused RRSP deduction room at the end of 
the immediately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dollar 
limit for the year and 18% of the individual’s earned income 
(within the meaning assigned by subsection 146(1)) for the im- 
mediately preceding taxation year exceeds the total of all 
amounts each of which is the individual’s pension adjustment 
for the immediately preceding taxation year in respect of an em- 
ployer or a prescribed amount in respect of the taxpayer for the 
year, 

Cis the individual’s net past service pension adjustment, at that 
time, for the year, and 
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M_ is, where the individual attained 18 years of age in a preceding 
taxation year, $8,000, and otherwise, nil. 


Regulations: 8308(2), 8308.2, 8308.4(2), 8309 (prescribed amounts for 
“BY), 

Interpretation Bulletins: IT-307R3: Spousal registered retirement sav- 
ings plans. 

Advance Tax Rulings: ATR-24: RRSP damages suit against invest- 
ment management companies. 


Forms: T1-OVP: 
contributions. 


Individual income tax return. for RRSP excess 


(1.2) Undeducted RRSP premiums — For the pur- 
poses of subsection (1.1) and the description of K in para- 
graph (1.3)(a), the amount of undeducted RRSP premi- 
ums of an individual at any time in a taxation year is the 
amount determined by the formula 


H+I1-J 
where 


H_ is, for taxation years ending before 1992, nil, and for 
taxation years ending after 1991, the amount, if any, 
by which 


(a) the amount of the individual’s undeducted 
RRSP premiums at the end of the immediately pre- 
ceding taxation year 


exceeds 


(b) the total of the amounts deducted under subsec- 
tions 146(5) and (5.1) in computing the indivi- 
dual’s income for the immediately preceding taxa- 
tion year, to the extent that each amount was 
deducted in respect of premiums paid under regis- 
tered retirement savings plans in or before that pre- 
ceding year, / 


I is the total of all amounts each of which is 


(a) a premium (within the meaning assigned by 
subsection 146(1)) paid by the individual in the 
year and before that time under a registered retire- 
ment savings plan under which the individual or 
the individual’s spouse or common-law partner 
was the annuitant (within the meaning assigned by 
subsection 146(1)) at the time the premium was 
paid, other than 


(1) an amount paid to the plan in the first 60 
days of the year and deducted in computing the 
individual’s income for the immediately pre- 
ceding taxation year, 


(11) an amount paid to the plan in the year and 
deducted under paragraph 60(j), (j.1), G.2) or (1) 
in computing the individual’s income for the 
year or the immediately preceding taxation 
year, 


(111) an amount transferred to the plan on behalf 
of the individual in accordance with any of sub- 
sections 146(16), 147(19) and 147.3(1) and (4) 
to (7) or in circumstances to which subsection 
146(21) applies, 


(iv) an amount deductible under subsection 
146(6.1) in computing the individual’s income 
for the year or a preceding taxation year, 


(v) where the individual is a non-resident per- 
son, an amount that would, if the individual 
were resident in Canada throughout the year 
and the immediately preceding taxation year, be 
deductible under paragraph 60(j), (j.1), G.2) or 
(1) in computing the individual’s income for the 


Income Tax Act 


year or the immediately preceding taxation 
year, or 


(vi) an amount paid to the plan in the year that 
is not deductible in computing the individual’s 
income for the year because of subparagraph 
146(5)(a)(iv.1) or (5.1)(a)(iv), or 


(b) a gift made in the year and before that time to a 
registered retirement savings plan under which the 
individual is the annuitant (within the meaning as- 
signed by subsection 146(1)), other than a gift 
made thereto by the individual’s spouse or com- 
mon-law partner, and 


J is the amount, if any, by which 


(a) the total of all amounts each of which is an 
amount (other than the portion thereof that reduces 
the amount on which tax is payable by the indivi- 
dual under subsection 204.1(1)) received by the in- 
dividual in the year and before that time out of or 
under a registered retirement savings plan or a reg- 
istered retirement income fund and included in 
computing the individual’s income for the year 


exceeds 


(b) the amount deducted under paragraph 60(1) in 
computing the individual’s income for the year. 
Related Provisions: 204.2(1.4)— Deemed receipt where RRSP or 


RRIF amended; 204.2(3) — When retirement savings plan deemed to be 
registered plan; 257 — Formula cannot calculate to less than zero. 


History: The description of I in subsec. 204.2(1.2) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


The opening words of subsec. 204.2(1.2) amended by 1996, c. 21, subsec. 
51(2), applicable to 1996 et seg. Subsec. (1.2) formerly read: 


(1.2) For the purposes of subsection (1.1), the amount of un- 
deducted RRSP premiums of an individual at any time in a taxation 
year is the amount determined by the formula 


Subpara. (a)(vi) added to the description of I in subsec. 204.2(1.2) by 
1995, c. 3, s. 49, applicable to 1994 et seg. — 


Subpara. (a)(ii1) of the description of I in subsec. 204.2(1.2) substituted by 
1994, c. 21, s. 92, applicable to 1992 et seg. That subpara. formerly read: 


(ii1) an amount transferred to the plan on behalf of the individual in 
accordance with any of subsections 146(16), 147(19) and 147.3(1) 
and (4) to (7), 


(1.3) Group RRSP amount — For the purposes of this 
section, the group RRSP amount in respect of an indivi- 
dual at any time in a taxation year is the lesser of 


(a) the lesser of the value of F and the amount deter- 
mined by the formula 


F-(G-—K) 
where 
F is the lesser of 


(i) the total of all amounts each of which is a 
qualifying group RRSP premium paid by the in- 
dividual, to the extent that the premium is in- 
cluded in determining the value of I in subsec- 
tion (1.2) in respect of the individual at that 
time, and 


(11) the RRSP dollar limit for the following tax- 
ation year, 


G is the amount that would be determined under para- 
graph (1.1)(b) in respect of the individual at that 
time if the values of C, D and E in that paragraph 
were nil, and 
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(1) where the year is the 1996 taxation year, the 
amount, if any, by which the amount of the in- 
dividual’s undeducted RRSP premiums at the 
beginning of the year exceeds the individual’s 
cumulative excess amount in respect of regis- 
tered retirement savings plans at the end of the 
1995 taxation year, and 


(ii) in any other case, the group RRSP amount 
in respect of the individual at the end of the pre- 
ceding taxation year, and 


(b) the amount that would be the individual’s cumula- 
tive excess amount in respect of registered retirement 
savings plans at that time if the value of D in para- 
graph (1.1)(b) were nil. 
Related Provisions: 146(1) — Meaning of “net past service pension 
adjustment” for RRSP rules; 204.2(1.2) — Undeducted RRSP premiums; 
204.2(1.31) — Qualifying group RRSP premium; 257 — Formula 
amounts cannot calculate to less than zero. 
History: Subsec. 204.2(1.3) repealed and substituted by 1996, c. 21, sub- 
sec. 51(3), applicable to 1996 et seg. Subsec. (1.3) formerly read: 
(1.3) Net past service pension adjustment — For the purposes of 
subsection (1.1), the net past service pension adjustment of an indi- 
vidual, at any time, for a taxation year is the positive or negative 
amount determined by the formula 


P—G 
where 


P is the total of all amounts each of which is the accumulated 
PSPA of the individual for the year in respect of an employer, 
determined as of that time in accordance with prescribed rules; 
and 


G is the amount of the individual’s PSPA withdrawals for the 
year, determined as of that time in accordance with prescribed 
rules. 


All that portion of subsec. 204.2(1.3) preceding the description of G 
amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 117, applicable after 
1988. That portion formerly read: 


(1.3) For the purposes of subsection (1.1), the net past service pen- 
sion adjustment of an individual, at any time, for a taxation year is 
the amount determined by the formula 


P—-(F+G) 
where 


P is the total of all amounts each of which is the accumulated 
PSPA of the individual for the year in respect of an employer, 
determined as of that time in accordance with prescribed rules, 


Fis the amount of the individual’s PSPA transfers for the year, 
determined as of that time in accordance with prescribed rules, 
and 


Regulations: 8303(2) (accumulated PSPA before 1996); 8307(5) (indi- 
vidual’s PSPA withdrawals before 1996). 


(1.31) Qualifying group RRSP premium — For the 
purpose of the description of F in paragraph (1.3)(a), a 
qualifying group RRSP premium paid by an individual is 
a premium paid under a registered retirement savings plan 
where 


(a) the plan is part of a qualifying arrangement, 
(b) the premium is an amount to which the individual 


is entitled for services rendered by the individual 
(whether or not as an employee), and 


(c) the premium was remitted to the plan on behalf of 
the individual by the person or body of persons that is 
required to remunerate the individual for the services, 
or by an agent for that person or body, 
but does not include the part, if any, of a premium that, by 
making (or failing to make) an election or exercising (or 
failing to exercise) any other right under the arrangement 
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after beginning to participate in the arrangement and 
within 12 months before the time the premium was paid, 
the individual could have prevented from being paid 
under the plan and that would not as a consequence have 
been required to be remitted on behalf of the individual to 
another registered retirement savings plan or to a regis- 
tered pension plan in respect of a money purchase provi- 
sion of the plan. 


Related Provisions: 204.2(1.32) — Qualifying arrangement. 


History: Subsec. 204.2(1.31) added by 1996, c. 21, subsec. 51(3), appli- 
cable to 1996 et seq. 


(1.32) Qualifying arrangement — For the purpose of 
paragraph (1.31)(a), a qualifying arrangement is an ar- 
rangement under which premiums that satisfy the condi- 
tions in paragraphs (1.31)(b) and (c) are remitted to regis- 
tered retirement savings plans on behalf of two or more 
individuals, but does not include an arrangement where it 
is reasonable to consider that one of the main purposes of 
the arrangement is to reduce tax payable under this Part. 


History: Subsec. 204.2(1.32) added by 1996, c. 21, subsec. 51(3), appli- 
cable to 1996 et seq. 


(1.4) Deemed receipt where RRSP or RRIF 
amended — For the purposes of subsection (1.2), 


(a) where an amount in respect of a registered retire- 
ment savings plan has been included in computing an 
individual’s income pursuant to paragraph 146(12)(b), 
that amount shall be deemed to have been received by 
the individual out of the plan at the time referred to in 
that paragraph; and 

(b) where an amount in respect of a registered retire- 
ment income fund has been included in computing an 
individual’s. income pursuant to paragraph 
146.3(11)(b), that amount shall be deemed to have 
been received by the individual out of the fund at the 
time referred to in that paragraph. 


(1.5) Transitional amount — For the purpose of the 
description of E in paragraph (1.1)(b), an individual’s 
transitional amount at any time in a taxation year is the 
lesser of 


(a) $6,000, and 


(b) where the value of L is nil, nil, and in any other 
case, the amount determined by the formula 


Jeo, 
where 
L is the amount, if any, by which 


(i) the amount that would be determined under 
subsection (1.2) to be the amount of the indivi- 
dual’s undeducted RRSP premiums at that time 
if 
(A) the value of I in that subsection were de- 
termined for the 1995 taxation year without 
including premiums paid after February 26, 
1995, 


(B) the value of I in that subsection were nil 
for the 1996 and subsequent taxation years, 
and 


(C) the value of J in that subsection were de- 
termined for the 1995 and subsequent taxa- 
tion years without including the part, if any, 
of an amount received by the individual out 
of or under a registered retirement savings 
plan or registered retirement income fund 
that can reasonably be considered to be in 
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respect of premiums paid after February 26, 
1995 by the individual under a registered re- 
tirement savings plan 


exceeds 


(ii) the total of all amounts each of which is an 
amount deducted under subsection 146(5) or 
(5.1) in computing the individual’s income for a 
preceding taxation year, to the extent that the 
amount was deducted in respect of premiums 
paid after that year (other than premiums paid 
before February 27, 1995), and 


M is the amount that would be determined by the 
formula in paragraph (1.1)(b) in respect of the indi- 
vidual at that time if the values of D and E in that 
paragraph were nil and section 257 did not apply to 
that formula. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 204.2(1.5) added by 1996, c. 21, subsec. 51(4), applica- 
ble to 1996 et seq. 


(2) Where terminated plan deemed to continue to 
exist — Notwithstanding paragraph 146(12)(a), for the 
purposes of this Part, where a registered retirement sav- 
ings plan ceases to exist and a payment or transfer of 
funds out of that plan has been made to which subsection 
146(16) applied, if an individual’s excess amount for a 
year in respect of registered retirement savings plans 
would have been greater had that plan not ceased to exist, 
for the purpose of computing the excess amount for a year 
in respect of registered retirement savings plans for so 
long as the individual or the individual’s spouse or com- 
mon-law partner is the annuitant under any registered re- 
tirement savings plan under which an annuity has not 
commenced to be paid to the annuitant, the plan that 
ceased to exist shall be deemed to remain in existence and 
the individual or the individual’s spouse or common-law 
partner, as the case may be, shall be deemed to continue 
to be the annuitant thereunder. 


History: Subsec. 204.2(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


(3) When retirement savings plan deemed to be a 
registered plan — Where a retirement savings plan 
under which an individual or the individual’s spouse or 
common-law partner is the annuitant (within the meaning 
assigned by subsection 146(1)) is accepted by the Min- 
ister for registration, for the purpose of determining 


(a) the amount of undeducted RRSP premiums of the 
individual at any time, and 


(b) the excess amount for a year in respect of regis- 
tered retirement savings plans of the individual at any 
time, 


the retirement savings plan shall be deemed to have be- 
come a registered retirement savings plan on the later of 
the day on which the plan came into existence and May 
Zot 1976; 


History: Subsec. 204.2(3) amended by 2000, c. 12, Sch, 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


(4) Definition of “excess amount” for a DPSP — 
“Excess amount” at any time for a trust governed by a 
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deferred profit sharing plan means the total of all amounts 
each of which is 


(a) such portion of the total of all contributions made 
to the trust before that time and after May 25, 1976 by 
a beneficiary under the plan, other than 


(i) contributions that have been deducted by the 
beneficiary under paragraph 60(k) of the Income 
Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, 


(ii) amounts transferred to the plan on behalf of the 
beneficiary in accordance with subsection 147(19), 
or 


(iii) the portion of the contributions (other than 
contributions referred to in subparagraphs (i) and 
(ii)) made by the beneficiary in each calendar year 
before 1991 not in excess of $5,500, 


as has not been returned to the benehekaty before that 
time; or 


(b) a gift received by the trust before that time and af- 
ter May 25, 1976. 


Related Provisions: 147(2)(a.1) — Acceptance of plan for registration. 
i.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 204.2]: “amount”, “annuity” — 248(1); “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — 255; “common-law 
partner” — 248(1); “cumulative excess amount” — 204.2(1.1); “deferred 
profit sharing plan” — 147(1), 248(1); “employer” — 248(1);. “excess 
amount” — 204.2(1), (4); “group RRSP amount” — 204.2(1.3); “indivi- 
dual”, “Minister” — 248(1); “net past service pension adjustment” — ~ 
204.2(1.3); “past service pension adjustment” — 248(1), Reg. 8303; “pen- 
sion adjustment” — 248(1), Reg. 8301(1); “premium” — 146(1); “pre- 
scribed” — 248(1); “qualifying arrangement” — 204.2(1.31); “qualifying 
group RRSP premium” — 204.2(1.31); “registered retirement income 
fund” — 146.3(1), 248(1); “registered ay ea savings plan” — AOC); 
cat), ss 
250; “retirement savings plan” — = 146(1). 248(1); * 
“taxpayer” — 104(1), 248(1); 
248(1); “transitional amount” — 204.2(1.5); “trust” — 104(1), 248(1), (3); 
“undeducted RRSP premiums” — 204.2(1.2). 


interpretation Bulletins [s. 204.2]: IT-124R6: Contributions to regis- 
tered retirement savings plans. 


‘taxation year’ — 209; 


204.3 (1) Return and payment of tax — Within 90 
days after the end of each year after 1975, a taxpayer to 
whom this Part applies shall 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by the taxpayer under this Part in respect of 
each month in the year; and 


(c) pay to the Receiver General the amount of tax, if 
any, payable by. the taxpayer under this Part in respect 
of each month in the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Information Circulars: 78-14R3: Guidelines for trust companies and 
other persons responsible for filing T3IND, T3G, T3D, T3P, T3s, T3RI 
and T3F returns. 

Forms: T1-OVP: Individual income tax return for RRSP excess contribu- 
tions; Tl1-OVP Sched.: Calculating the amount of RRSP contributions 
made before 1991 that are subject to tax; T3D: Income tax return for 
DPSP or revoked DPSP; T3IND: T3IND. income tax return for RRSP, 
RRIF, or RESP. 


(2) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. 
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Definitions [s. 204.3]: “amount”, “Minister” — 248(1); “month” — In- 
terpretation Act 35(1); “prescribed”, “taxpayer” — 248(1). 


Interpretation Bulletins [s. 204.3]: IT-124R6: Contributions to regis- 
tered retirement savings plans. 


PART X.2 — TAX IN RESPECT OF 
REGISTERED INVESTMENTS 


204.4 (1) Definition of “registered investment” — 
In this Part, “registered investment” means a trust or a 
corporation that has applied in prescribed. form as of a 
particular date in the year of application.and has been ac- 
cepted by the Minister as of that date as a registered in- 
vestment for one or more of the following: 


(a) registered retirement savings plans, 

(b) [Repealed under former Act] 

(c) registered retirement income funds, and 
(d) deferred profit sharing plans 


and that has not been notified by the Minister that it is no 
longer registered under this Part. 


' Proposed Amendment — Seg 
policies 


Department of Finaiice news. release 2 
1996: Issuers of segregated fund policies 


Act. The result of. this. election would be to exclude. interests in 
registered segregated funds from the “foreign property” defini- 
tion. However, as a consequence of the election in respec 
segregated 1 fund, the issuer of the ‘segregated fund would be 
quired to pay any penalty tax under Part XI of the Act in respect 
of foreign property holdings of the segregated fund. [For the rest 
of this proposal, see under 206(1)"foreign property” — ~ ed] 


Department of Finance news release, October 23, 1997: 
4. Registered Investments . 


Under the proposed rules, Revenue Canada will be able to agent 
a segregated fund as a registered investment under subsection 
204.4(1) of the Income Tax Act. If a segregated fund is accepted, 
an interest in the fund will not be a foreign property for the pur- 
poses of the Act. However, the insurer administering the segre- 
gated fund will be subject to tax under Part XI of the Act if the 
foreign property held by the esrer yt fund ever exceeds the 
20% foreign property limit. 


The proposed amendments include a transitional provision. If a 
segregated fund that was created before 1997 is accepted by Rev- 
enue Canada as a registered investment under subsection 

204.4(1) of the Act, the foreign property limit under Part XI in 
respect of the fund will be 60% in 1999 and 40% in 2000. (For 
the rest of this proposal, see under 206(1)“foreign property” — 
ed.] 


Related Provisions: 206(2.01)— Part XI tax payable by registered 
investments; 248(1)“registered investment’ — Definition applies to entire 
Act. 


Interpretation Bulletins: [T-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(2) Acceptance of applicant for registration — The 
Minister may accept for registration for the purposes of 
this Part any applicant that is 


(a) a trust that has as its sole trustee a corporation li- 
censed or otherwise authorized under the laws of Can- 
ada or a province to carry on in Canada the business of 
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offering to the public its services as trustee if, on the 
particular date referred to in subsection (1), 


(i) all the property of the applicant is held in trust 
for the benefit of not fewer than 20 beneficiaries 
and 


(A) not fewer than 20 beneficiaries are taxpay- 
ers described in paragraph 205(a) or (c), or 


(B) not fewer than 100 beneficiaries are taxpay- 
ers described in paragraph 205(b) or (e), 


(ii) the total of 


(A) the fair market value at the time of acquisi- 
tion of its 


(I) shares, marketable securities and cash, 
and 


(II) bonds, debentures, mortgages, hypothe- 
cary claims, notes and other similar obliga- 
tions, and 


(B) the amount by which the fair market value 
at the time of acquisition of its real property 
that may reasonably be regarded as being held 
for the purpose of producing income from pro- 
perty exceeds: the total of all amounts each of 
which is owing by it on account of its acquisi- 
tion of the real property 


is not less than 80% of the amount by which the 
fair market value at the time of acquisition of all its 
property exceeds the total of all amounts each of 
which is owing by it on account of its acquisition 
of real property, 


(iii) the fair market value at the time of acquisition 
of its shares, bonds, mortgages, hypothecary claims 
and other securities of any one corporation or 
debtor (other than bonds, mortgages, hypothecary 
claims and other securities of or guaranteed by Her 
Majesty in right of Canada or a province or Cana- 
dian municipality) is not more than 10% of the 
amount by which the fair market value at the time 
of acquisition of all its property, exceeds the total of 
all amounts each of which is an amount owing by it 
on account of its acquisition of real property, 


(iv) the amount by which 


(A) the fair market value at the time of acquisi- 
tion of any one of its real properties 


exceeds 


(B) the total of all amounts each of which is 
owing by it on account of its acquisition of the 
real. property 


is not more than 10% of the amount by which the 
fair market value at the time of acquisition of all its 
property exceeds the total of all amounts each of 
which is owing by. it on account of its acquisition 
of real property, 


(v) not less than 95% of the income of the appli- 
cant for its most recently completed fiscal period, 
or where no such period exists, that part of its cur- 
rent fiscal period before the particular date, was de- 
rived from investments described in subparagraph 
(il), 

(vi) the total value of all interests in the applicant 
owned by all trusts or corporations described in 
paragraph 205(a) or (c) to which any one em- 
ployer, either alone or together with persons with 
whom the employer was not dealing at arm’s 


S. 204.4(2)(a)(vi) 


length, has made contributions does not exceed 
25% of the value of all its property, 


(vii) the total value of all interests in the applicant 
owned by all trusts described in paragraph 205(b) 
or (e) to which any one taxpayer, either alone or 
together with persons with whom the taxpayer was 
not dealing at arm’s length, has made contributions 
does not exceed 25% of the value of all its pro- 
perty, and 


(viii) the applicant does not hold property acquired 
by it after May 26, 1975 that is 


(A) a mortgage or hypothecary claim (other 
than a mortgage or hypothecary claim insured 
under the National Housing Act or by a corpo- 
ration that offers its services to the public in 
Canada as an insurer of mortgages and that is 
approved as a private insurer of mortgages by 
the Superintendent of Financial Institutions pur- 
suant to the powers assigned to the Superinten- 
dent under subsection 6(1) of the Office of the 
Superintendent of Financial Institutions Act), or 
an interest therein, in respect of which the mort- 
gagor or hypothecary debtor is the annuitant 
under a registered retirement savings plan or a 
registered retirement income fund, or a person 
with whom the annuitant 1s not dealing at arm’s 
length, if any of the funds of a trust governed 
by such a plan or fund have been used to ac- 
quire an interest in the applicant, or 


(B) a bond, debenture, note or similar obliga- 
tion issued by a cooperative corporation (within 
the meaning assigned by subsection 136(2)) or 
a credit union that has granted any benefit or 
privilege to any annuitant or beneficiary under a 
plan or fund referred to in subsection (1) that is 
dependent on or related to 


(1) ownership by a trust governed by any 
such plan or fund of shares, bonds, deben- 
tures, notes or similar obligations of the co- 
operative corporation or credit union, or 


(II) ownership by the applicant of shares, 
bonds, debentures, notes or similar obliga- 
tions of the cooperative corporation or credit 
union if the trust governed by any such plan 
or fund has used any of its funds to acquire 
an interest in the applicant; 


(b) a trust that 


(1) would be a trust described in paragraph (a) if 
that paragraph were read without reference to sub- 
paragraphs (a)(1), (vi) and (vil), and 

(11) holds only prescribed investments for the type 
of plan or fund in respect of which it has applied 
for registration; 


(c) a mutual fund trust; 
(d) a trust that 


(1) would be a mutual fund trust if paragraph 
132(6)(c) were not applicable, and 
(11) holds only prescribed investments for the type 
of plan or fund in respect of which it has applied 
for registration; 
(e) a mutual fund corporation or investment corpora- 
tion; or 
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(f) a corporation that 


(i) would be a mutual fund corporation or invest- 
ment corporation if it could have elected to be a 
public corporation under paragraph (b) of the defi- 
nition “public corporation” in subsection 89(1) had 
the conditions prescribed therefor required only 
that a class of shares of its capital stock be quali- 
fied for distribution to the public, and 


(ii) holds only prescribed investments for the type 
of plan or fund in respect of which it has applied 
for registration. 
Related Provisions: 204.6(1), (2), (3) — Tax payable. 
History: Cls. 204.4(2)(a)(ii)(A) and (viii)(A) amended by 2001, c. 17, 
subsecs. 224(1), (3), applicable to property acquired after March 16, 2001. 
The cls. formerly read: 


(A) the fair market value at the time of acquisition of its shares, 
bonds, mortgages, marketable securities and cash, and 


(A) a mortgage (other than a mortgage insured under the National 
Housing Act), or an interest therein, in respect of which the mortga- 
gor is the annuitant under a registered retirement savings plan or a 
registered retirement income fund, or a person with whom the annu- 
itant is not dealing at arm’s length, if any of the funds of a trust 
governed by such a plan or fund have been used to acquire an inter- 
est in the applicant, or 


Subpara. 204.4(2)(a)(ii1) amended by the said c. 17, subsec. 224(2), to add 
*, hypothecary claims” (twice), in force June 14, 2001. 


Regulations: 4900, 4901 (prescribed investments). 


Forms: T3RI: Registered investment and income tax return; T2217: Ap- 
plication for registration as a registered investment. 


(3) Revocation of registration — The Minister shall 
notify a registered investment that it is no longer 
registered 


(a) on being satisfied that, at a date subsequent to its 
registration date, it no longer satisfies one or more of 
the conditions necessary for it to be acceptable for re- 
gistration under this Part, other than a condition the 
failure of which to satisfy would make it liable for tax 
under section 204.6; or 


(b) within 30 days after receipt of a request in pre- 
scribed form from the registered investment for termi- 
nation of its registration. 


Related Provisions: 204.4(4) — Suspension of revocation; 204.4(5) — 
Cancellation of revocation. : 


(4) Suspension of revocation — Notwithstanding a 
notification to a taxpayer under subsection (3), for the 
purposes of sections 204.6 and 204.7 and Part XI, the tax- 
payer shall be deemed to be a registered investment for 
each month or part thereof after the notification during 
which an interest in, or a share of the capital stock of, the 
taxpayer continues, by virtue of having been a registered 
investment, to be a qualified investment for a plan or fund 
referred to in subsection (1). 


(5) Cancellation of revocation — Where a registered 
investment has been notified pursuant to paragraph (3)(a) 
and within 3 months from the date of notification it satis- 
fies the Minister that it is acceptable for registration under 
this Part, the Minister may declare the notification to be a 
nullity. 


(6) Successor trust — Where at any time in a year a 
particular trust described in paragraph (2)(a) or (b) has 
substantially the same beneficiaries and can reasonably be 
regarded as being a continuation of another trust that was 
a registered investment in the year or the immediately 
preceding year, for the purposes of this Part, the particular 


1504 


Part X.2 — Tax re Registered Investments 


trust shall be deemed to be the same trust as the other 
trust. 


(7) Deemed registration of registered invest- 
ment — Where at the end of any month a registered in- 
vestment could qualify for acceptance at that time under 
subsection (2), it shall be deemed for the purposes of sec- 
tion 204.6 to have been registered under the first of the 
following paragraphs under which it is registrable regard- 
less of the paragraph under which it was accepted for re- 
gistration by the Minister: 


(a) paragraph (2)(c) or (e), as the case may be; 

(b) paragraph (2)(a); 

(c) paragraph (2)(d) or (f), as the case may be; and 
(d) paragraph (2)(b). 


Definitions [s. 204.4]: “amount” — 248(1); “arm’s length” — 251(1); 
“business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “class of 
shares” — 248(6); “cooperative corporation” — 136(2); “corporation” — 
248(1), Interpretation Act 35(1); “credit union” — 248(1); “deferred profit 
sharing plan” — 147(1), 248(1); “employer” — 248(1); “fiscal period” — 
249.1; “Her Majesty” — Interpretation Act 35(1); “insurer” — 248(1); 
“investment corporation” — 130(3), 248 (1); | “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “mutual fund corporation” 
131(8), 248(1); “mutual fund trust” — 132(6)-(7), 248(1); “person”, “‘pre- 
scribed”, “property” — 248(1); “province” — Interpretation Act 35(1); 
“public corporation” — 89(1), 248(1); “registered investment” — 
204.4(1), 248(1); “registered retirement income fund” — 146.3(1), 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “related” 
251(2)-(6); “share”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


204.5 Publication of list in Canada Gazette — Each 
year the Minister shall cause to be published in the Can- 
ada Gazette a list of all registered investments as of De- 
cember 31 of the preceding year. 


Definitions [s. 204.5]: “Minister” — 248(1); “registered investment” — 
204.4(1), 248(1). 


204.6 (1) Tax payable — Where at the end of any 
month a taxpayer that is a registered investment described 
in paragraph 204.4(2)(b), (d) or (f) holds property that is 
not a prescribed investment for that taxpayer, it shall, in 
respect of that month, pay a tax under this Part equal to 
1% of the fair market value at the time of its acquisition 
of each such property. 

Related Provisions: 204.4(3) and (4) — Revocation of registration; 
205 — Application of Part XI; 259 — Proportional holdings in trust 
property. 

Regulations: 4901 (prescribed investment). 


(2) Tax payable — Where at the end of any month a 
taxpayer that is a registered investment described in para- 
graph 204.4(2)(a) or (b) holds property that is a share, 
bond, mortgage, hypothecary claim or other security of a 
corporation or debtor (other than bonds, mortgages, hy- 
pothecary claims and other securities of or guaranteed by 
Her Majesty in right of Canada or a province or Canadian 
municipality), it shall, in respect of that month, pay a tax 
under this Part equal to 1% of the amount, if any, by 
which 


(a) the total of all amounts each of which is the fair 
market value of such a property at the time of its 
acquisition 


exceeds 
(b) 10% of the amount by which 


(i) the total of all amounts each of which is the fair 
market value, at the time of acquisition, of one of 
its properties 
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exceeds 


(ii) the total of all amounts each of which is an 
amount owing by the trust at the end of the month 
in respect of the acquisition of real property. 


Related Provisions: 205 — Application of Part XI; 259 — Proportional 
holdings in trust property. 


History: The opening words of subsec. 204.6(2) amended by 2001, c. 17, 
s. 225, to add “, hypothecary claim” and “, hypothecary claims’, in force 
June 14, 2001. 


(3) idem — Where at the end of any month a taxpayer 
that is a registered investment described in paragraph 
204.4(2)(a) holds real property, it shall, in respect of that 
month, pay a tax under this Part equal to 1% of the total 
of all amounts each of which is the amount by which the 
excess of 


(a) the fair market value at the time of its acquisition 
of any one real property of the taxpayer 


over 


(b) the total of all amounts each of which was an 
amount owing by it at the end of the month on account 
of its acquisition of the real property 


was greater than 10% of the amount by which the total of 
all amounts each of which is the fair market value at the 
time of its acquisition of a property held by it at the end 
of the month exceeds the total of all amounts each of 
which was an amount owing by it at the end of the month 
on account of its acquisition of real property. 


Related Provisions: 205 — Application of Part XI. 


Definitions [s. 204.6]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “Her Majesty” — Interpretation Act 35(1); “pre- 
scribed”, “property” — 248(1); “registered investment” — 204.4(1), 
248(1); “share”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


204.7 (1) Return and payment of tax — Within 90 
days from the end of each taxation year commencing after 
1980, a registered investment shall 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by it under this Part for the year; and 


(c) pay to the Receiver General the amount of tax, if 
any, payable by it under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T3RI: Registered investment and income tax return. 


(2) Liability of trustee — Where the trustee of a regis- 
tered investment that is liable to pay tax under this Part 
does not remit to the Receiver General the amount of the 
tax within the time specified in subsection (1), the trustee 
is personally liable to pay on behalf of the registered in- 
vestment the full amount of the tax and is entitled to re- 
cover from the registered investment any amount paid by 
the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. 

Definitions [s. 204.7]: “amount”, “Minister”, “prescribed” — 248(1); 
“registered investment” — 204.4(1), 248(1); “taxation year” — 249. 
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PART X.3 — LABOUR-SPONSORED 
VENTURE CAPITAL CORPORATIONS 


History: The heading “Labour-Sponsored Venture Capital Corporations” 
before s. 204.8 amended by 1998, c. 19, s. 50, applicable after February 
18, 1997, It formerly read: 
Registered Labour-Sponsored 
Corporations 


Capital 


Venture 


Proposed Amendment — Part X.3 
Federal budget, supplementary information, Fe 


16, 1999: RRSP withdrawals under the Home Buy. 
(HBP) and the Lifelong Learning As Lege — 


RRSP funds on a tax- rs basis to sree a ‘home or to pay / 
education. HBP withdrawals are repayable over a 15-year period, 
while LLP withdrawals are repayable over a 10-year yee 
the extent that a pencouied repay Ent for a year is hig de, i 


The Quebec eovernment has piopued to ‘allow non 
withdraw proceeds from the redemption of provine 
shares held within an RRSP, without the provinc 
credit being recovered if the withdrawal is made u nd 
or the LLP. Under existing law, the federal credit will . 
covered in these circumstances. Individuals making such v 
drawals are expected to acquire replacement shares i 

amounts determined under the existing HBP and LU 


of the shortfall is imposed on the aa 10 
LSVCC credit that — pone on a 0 
deemed shares. 


The ore proposes that t purchases of rela —. 


ment ‘share, it is "proposed to. Hes: a fades aes : 
matches the special 15 per cent Quebec tax. Thes 
apply from the date the corresponding Quebec prope 


Similar changes _ are not contemplated for fede all 
LSVCCs or LSVCCs registered in other provinces. — 
shares in Quebec LSVCCs are not normally redeemable until re- 
tirement, amounts on which an LSVCC credit was paid will be 


available for small business investment for a considerable period 


of time even if withdrawn under the HBP or the LLP for part of 
that time. In contrast, because shares in federally-registered 
LSVCCs or in LSVCCs registered in other provinces may gener- 
ally be redeemed without a recovery of the federal credit after 
eight years, it would be inappropriate to allow the amounts in- 
vested in these shares not to be available for a business i in- 
vestment for any length of time in that period. © 


204.8 (1) Definitions — In this Part, 


“annuitant” has the meaning assigned by subsection 
146(1); 


“eligible business entity”, at any time, means a particular 
entity that is 


(a) a prescribed corporation, or 


(b) a Canadian partnership or a taxable Canadian cor- 
poration, all or substantially all of the fair market 
value of the property of which is, at that time, attribu- 
table to 


(1) property used in a specified active business car- 
ried on by the particular entity or by a corporation 
controlled by the particular entity, 


(11) shares of the capital stock or debt obligations of 
one or more entities that, at that time, are eligible 
business entities related to the particular entity, or 


Income Tax Act 


(iii) any combination of properties described in 
subparagraph (i) or (11); 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: The definition “eligible business entity” in subsec. 204.8(1) 
amended by 2000, c. 19, subsec. 54(2), applicable to 1999 et seq. The 
definition formerly read: 


“eligible business entity”, at any time, means a particular entity that 
is a Canadian partnership or a taxable Canadian corporation, all or 
substantially all of the fair market value of the property of which is, 
at that time, attributable to 


(a) property used in a specified active business carried on by the 
particular entity or by a corporation controlled by the particular 
entity, 

(b) shares of the capital stock or debt obligations of one or more 
entities that, at that time, are eligible business entities related to 
the particular entity, or 


(c) any combination of properties described in paragraph (a) or 
(b); 
Regulations: 4801.02 (prescribed corporation for para. (a)). 


“eligible investment” of a particular corporation means 


(a) a share that was issued to the particular corporation 
and that is a share of the capital stock of a corporation 
that was an eligible business entity at the time the 
share was issued, 


(b) a particular debt obligation that was issued to the 
particular corporation by an entity that was an eligible 
business entity at the time the particular debt obliga- . 
tion was issued where 


(i) the entity is not restricted by the terms of the 
particular debt obligation or by the terms of any 
agreement related to that obligation from incurring 
other debts, 


(1) the particular debt obligation, if secured, is se- 
cured solely by a floating charge on the assets of 
the entity or by a guarantee referred to in paragraph 
(c), and 


(111) the particular debt obligation, by its terms or 
any agreement relating to that obligation, is 
subordinate to all other debt obligations of the en- 
tity, except that, where the entity is a corporation, 
the particular debt obligation need not be 
subordinate to 


(A) a debt obligation issued by the entity that is 
prescribed to be a small business security for 
the purposes of paragraph (a) of the definition 
“small business property” in subsection 206(1), 
or 


(B) a debt obligation owing to a shareholder of 
the entity or to a person related to any such 
shareholder, 


(c) a guarantee provided by the particular corporation 
in respect of a debt obligation that would, if the debt 
obligation had been issued to the particular corpora- 
tion at the time the guarantee was provided, have been 
at that time an eligible investment because of para- 
graph (b), or 


(d) an option or a right granted by an eligible business 
entity that is a corporation, in conjunction with the is- 
sue of a share or debt obligation that is an eligible in- 
vestment, to acquire a share of the capital stock of the 
eligible business entity that would be an eligible in- 
vestment if that share were issued at the time that the 
option or right was granted, 
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if the following conditions are satisfied: 


(e) immediately after the time the share or debt obliga- 
tion was issued, the guarantee was provided or the op- 
tion or right was granted, as the case may be, the total 
of the costs to the particular corporation of all shares, 
options, rights and debt obligations of the eligible bus- 
iness entity and all corporations related to it and 25% 
of the amount of all guarantees provided by the partic- 
ular corporation in respect of debt obligations of the 
eligible business entity and the related corporations 
does not exceed the lesser of $15,000,000 and 10% of 
the shareholders’ equity in the particular corporation, 
determined in accordance with generally accepted ac- 
counting principles, on a cost basis and without taking 
into account any unrealized gains or losses on the in- 
vestments of the particular corporation, and 


(f) immediately before the time the share or debt obli- 
gation was issued, the guarantee was provided or the 
option or right was granted, as the case may be, 


(i) the carrying value of the total assets of the eligi- 

ble business entity and all corporations (other than 
prescribed labour-sponsored venture capital corpo- 
rations) related to it (determined in accordance 
with generally accepted accounting principles on a 
consolidated or combined basis, where applicable) 
did not exceed $50,000,000, and 


(ii) the total of 


(A) the number of employees of the eligible 
business entity and all corporations related to it 
who normally work at least 20 hours per week 
for the entity and the related corporations, and 


(B) '4 of the number of other employees of the 
entity and the related corporations, 


did not exceed 500; 
Related Provisions: 204.81(4) — Determination of cost. 


History: The portion of the definition “eligible investment” in s. 204.8 
after para. (d) amended by 1998, c. 19, s. 51, applicable to property ac- 
quired after February 18, 1997. That portion of the definition formerly 
read: 


if, immediately after the time the share or debt obligation was is- 
sued, the guarantee was provided or the option or right was granted, 
as the case may be, 


(e) the total of the costs to the particular corporation of all 
shares, options, rights and debt obligations of the eligible busi- 
ness entity and all corporations related to it and 25% of the 
amount of all guarantees provided by the particular corporation 
in respect of debt obligations of such eligible business entity 
and any corporation related to it does not exceed the lesser of 
$10,000,000 and 10% of the shareholders’ equity in the particu- 
lar corporation at that time, determined in accordance with gen- 
erally accepted accounting principles, on a cost basis and with- 
out taking into account any unrealized gains or losses on the 
investments of the particular corporation, 


(f) the carrying value of the total assets of the eligible business 
entity and all corporations related to it (determined in accor- 
dance with generally accepted accounting principles on a con- 
solidated or combined basis, where applicable) does not exceed 
$50,000,000, and 


(g) the number of employees of the eligible business entity and 
all corporations related to it does not exceed 500; 


Para. (a) of “eligible investment” in s. 204.8 amended by 1994, c. 8, sub- 
sec. 29(1), to delete “that is prescribed for the purposes of subsections 
110.6(8) and (9), applicable after December 2, 1992. 


Para. (f) of “eligible investment” in s. 204.8 amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 118(1), to substitute “$50,000,000” for 
“$35,000,000”, applicable to 1992 ef seq. 


Regulations: 6701 (prescribed labour-sponsored venture capital corpora- 
tion, for subpara. (f)(1)). 


S. 204.8(1) spe 


“eligible labour body” means a trade union, as defined 
in the Canada Labour Code, that represents employees in 
more than one province, or an organization that is com- 
posed of 2 or more such unions; 


History: “Eligible labour body” added to s. 204.8 by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 118(3), applicable to 1992 et seg. 


‘“labour-sponsored funds tax credit’? — [Repealed] 


History: The definition “labour-sponsored funds tax credit” in s. 204.8 
repealed by 1997, c. 25, subsec. 55(1), applicable after 1995. It formerly 
read: 


“Jabour-sponsored funds tax credit” has the meaning assigned by 
subsection 127.4(1); 


“national central labour body” — [Repealed] 


History: “National central labour body” in s. 204.8 repealed by 1994, c. 
7, Sch. VII (1993, c. 24), subsec. 118(2), applicable to 1992 et seg. That 
definition formerly read: 


“national central labour body” means an organization that is com- 
posed of not fewer than 2 trade unions, as defined in the Canada 
Labour Code, each of which represents employees in more than one 
province; 


“original acquisition” of a share has the meaning as- 
signed by subsection 127.4(1); 


History: The definition “original acquisition” added to s. 204.8 by 1997, 
c. 25, subsec. 55(4), applicable after 1995. 


“original purchaser” — [Repealed] 


History: The definition “original purchaser” in s. 204.8 repealed by 1997, 
c. 25, subsec. 55(2), applicable to corporations that are incorporated after 
March 5, 1996. It formerly read: 


“original purchaser’, in relation to a share, means the individual to 
whom the share was issued; 


‘“‘registered labour-sponsored venture capital corpora- 
tion” — [Repealed] 
History: The definition “registered labour-sponsored venture capital cor- 


poration” in s. 204.8 repealed by 1997, c. 25, subsec. 55(1), applicable 
after 1995. It formerly read: 


“registered labour-sponsored venture capital corporation” means a 
corporation registered under subsection 204.81(1); 


‘“‘reserve’’ means property described in any of paragraphs 
(a), (b), (c), (f) and (g) of the definition “qualified invest- 
ment” in section 204; 


‘revoked corporation” means a corporation the registra- 
tion of which has been revoked under subsection 
204.81(6); 


Related Provisions: 211.7(1)“revoked corporation” — Definition for 
Part XII.5. 


‘specified active business’’, at any time, means an active 
business that is carried on in Canada where 


(a) at least 50% of the full-time employees employed 
at that time in respect of the business are employed in 
Canada, and 


(b) at least 50% of the salaries and wages paid to em- 
ployees employed at that time in respect of the busi- 
ness are reasonably attributable to services rendered in 
Canada by the employees; 


History: The definition “specified active business” in s. 204.8 amended 
by 1998, c. 19, s. 209, applicable after 1988. It formerly read: 


“specified active business”, at any time, means an active business 
that is carried on in Canada where, at that time, 


(a) at least 50% of the full-time employees employed in respect 
of the business are employed in Canada, and 


(b) at least 50% of the salaries and wages paid to employees 
employed in respect of the business are reasonably attributable 
to services rendered in Canada by the employees. 
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“specified individual’’, in respect of a share, means an 
individual (other than a trust) whose labour-sponsored 
funds tax credit (as defined by subsection 127.4(6)) in re- 
spect of the original acquisition of the share is not nil or 
would not be nil if this Act were read without reference to 
paragraphs 127.4(6)(b) and (d). 

History: The definition “specified individual” in s. 204.8 amended by 
1997, c. 25, subsec. 55(3), applicable after 1995. It formerly read: 


“specified individual”, in respect of a share, means an individual 
(other than a trust) whose labour-sponsored funds tax credit for a 
taxation year would take into account the amount of consideration 
paid to acquire, or to subscribe for, the share if the information re- 
turn described in paragraph 204.81(6)(c) in respect of the share 
were filed as required under paragraph 127.4(3)(b). 


The definition “specified individual” added to s. 204.8 by 1994, c. 8, sub- 
sec. 29(2), applicable after December 2, 1992. 


“start-up period” of a corporation means 


(a) subject to paragraph (c), in the case of a corpora- 
tion that first issued Class A shares before February 
17, 1999, the corporation’s taxation year in which it 
first issued those shares and the four following taxa- 
tion years, 


(b) subject to paragraph (c), in the case of a corpora- 
tion that first issues Class A shares after February 16, 
1999, the corporation’s taxation year in which it first 
issues those shares and the following taxation year, or 


(c) where a corporation files an election with its return 
under this Part for a particular taxation year of the cor- 
poration that ends after 1998 and that is referred to in 
paragraph (a) or (b), the period, if any, consisting of 
the taxation years referred to in paragraph (a) or (b), as 
the case may be, other than the. particular year and all 
taxation years following the particular. year. 

History [204.8(1)“start-up period”]: The definition “start-up period” 


added to subsec. 204.8(1) by 2000, c. 19, subsec. 54(3), applicable after 
1997. 


History [204.8(1)]: Section 204.8 renumbered as subsec. 204.8(1) by 
2000, c. 19, subsec. 54(1), applicable to 1999 et seq. 


(2). When venture capital business discontin- 
ued — For the purposes of section 127.4, this Part and 
Part XII.5, a corporation discontinues its venture capital 
business 


(a) at the time its articles cease to comply with para- 
graph 204.81(1)(c) and would so cease to comply if it 
had been incorporated after December 5, 1996; 


(b) at the time it begins to wind-up; 


(c) immediately before the time it amalgamates or 
merges with one or more other corporations to form 
one corporate entity (other than an entity deemed by 
paragraph 204.85(3)(d) to have been registered under 
this Part); 


(d) at the time it becomes a revoked corporation, if 
one of the grounds on which the Minister could revoke 
its registration for the purposes of this Part is set out in 
paragraph 204.81(6)(a.1); or 


(e) at the first time after the revocation of its registra- 
tion for the purposes of this Part that it fails to comply 
with any of the provisions of its articles governing its 
authorized capital, the management of its business and 
affairs, the reduction of paid-up capital or the redemp- 
tion or transfer of its Class A shares. 

Related Provisions: 127.4(1.1)— Application to labour-sponsored 


funds tax credit; 204.841 — Penalty tax on discontinuance of venture cap- 
ital business; 211.8(1.1) — Rule applies to 211.8(1). 


Income Tax Act 


(3) Date of issue of Class A shares — For the pur- 
poses of this Part and subsection 211.8(1), in determining 
the time of the issue or the original acquisition of Class A 
shares, identical Class A shares held by a person are 
deemed to be disposed of by the person in the order in 
which the shares were issued. 


Related Provisions: 211.8(1.1) — Rule applies to 211.8(1). 


History: Subsecs. 204.8(2) and (3) added by 2000, c. 19, subsec. 54(4), 
applicable after February 16, 1999. 


Definitions [s. 204.8]: “active business”, “amount”, “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian. partner- 
ship’ — 102, 248(1); “controlled” — 256(6), (6.1); “corporation” — 
248(1), Interpretation Act 35(1); “eligible business entity”, “eligible in- 
vestment” — 204.8(1); “employed”, “employee”, “individual”, ‘“Min- 
ister’ — 248(1); “original acquisition” — 127.4(1), 204.8(1); “paid-up 
capital” — 89(1), 248(1); “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “related” — 251(2)-(6); “revoked 
corporation” — 204.8(1); “security” — Interpretation Act 35(1); “share”, 
“shareholder” — 248(1); “specified active business” — 204.8(1); “taxable 
Canadian corporation” — 89(1), 248(1); “taxation year” — 249; “trust” — 
104(1), 248(1), G). 


204.81 (1) Conditions for registration — The Min- 
ister may register a corporation for the purposes of this 
Part if, in the opinion of the Minister, it complies with the 
following conditions: 


(a) the corporation has applied in prescribed form to 
the Minister for registration; 


(b) the corporation was caused to be incorporated 
under the Canada Business Corporations Act by an el- - 
igible labour body; and. 


(c) the articles of the corporation provide that 


(1) the business of the corporation is restricted to 
assisting the development of eligible business enti- 
ties and to creating, maintaining and protecting 
jobs by providing financial and managerial advice 
to such entities and by investing funds of the cor- 
poration in eligible investments and reserves, 


(11) the authorized capital of the corporation shall 
consist only of 


(A) Class A shares that are issuable only to in- 
dividuals (other than trusts) and trusts governed 
by registered retirement savings plans, that enti- 
tle their holders 


(1) to receive notice of and, subject to the 
Canada Business Corporations Act, to at- 
tend and vote at all meetings of the share- 
holders of the corporation, 


(II) to receive dividends at the discretion of 
the board of directors of the corporation, and 


(III) to receive, on dissolution of the corpo- 
ration, all the assets of the corporation that 
remain after payment of all amounts payable 
to the holders of all other classes of shares 
of the corporation, 


(B) Class B shares that are issuable only to and 
may be held only by eligible labour bodies, that 
entitle each of those shareholders 


(I) to receive notice of and, subject to the 
Canada Business Corporations Act, to at- 
tend and vote at all meetings of the share- 
holders of the corporation, and 


(II) to receive, on dissolution of the corpora- 
tion, an amount equal to the amount of the 
consideration received by the corporation on 
the issue of the Class B shares, 
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but that do not entitle them to receive divi- 
dends, and 


(C) any additional classes of shares that are au- 
thorized, if the rights, privileges, restrictions 
and conditions attached to the shares are ap- 
proved by the Minister of Finance, 


(i111) the business and affairs of the corporation shall 
be managed by a board of directors, at least '/2 of 
whom are appointed by the Class B shareholders, 


(iv) the corporation shall not reduce its paid-up 
capital in respect of a class of shares (other than 
Class B shares) otherwise than by way of a re- 
demption of shares of the corporation or in such 
other manner as 1s prescribed, 


(v) the corporation shall not redeem a Class A 
share in respect of which an information return de- 
scribed in paragraph (6)(c) has been issued unless 


(A) where the share is held by the specified in- 
dividual in respect of the share, a spouse or 
common-law partner or former spouse or com- 


S. 204.81(1)(c)(viii) 


Technical Notes (December 20, 2002): Section 204.81 
sets out the conditions for the registration of labour-sponsored 
venture capital corporations (LSVCCs). 


Subsection 204.81(1) permits the Minister of National Revenue 
to register a corporation as an LSVCC under Part X.3 if its arti- 
cles satisfy specified conditions, and other requirements are 
met. Subparagraph 204.8 1( 1)(c)(v) sets out the requirements of 
a federally-registered LSVCC’s articles regarding the circum- 
stances in which the LSVCC may redeem shares of its capital 
stock. The current rule generally provides, pursuant to clause 
204. 81(1)(c)(v\(E), a minimum holding period of eight years 
for corporations that are incorporated after March 5, 1996. 


Clause 204. 81(1)(c)(v)(B) is amended to require that the arti- 
cles of a federally- registered LSVCC provide that the LSVCC 


shall not redeem its shares unless the redemption occurs either 
_ © more than eight ae after oS ce on which the share was 


- issued, or 


ein ‘February or ‘on + Mach ist but not more than 31 days 
_ before the day that is ae yeas after the day on which the 
___ share was issued. 


Department of Finance news ‘release, “February 1, 
2000: See under 211.8(1)(a). 


mon-law partner of that individual or a trust 
governed by a registered retirement savings 
plan or registered retirement income fund under 
which that individual, spouse or common-law 
partner is the annuitant, 


(1) a request in writing to redeem the share is 
made by the holder to the corporation and 
the information return referred to in para- 
graph (6)(c) has been returned to the corpo- 
ration, or 


(II) [Repealed] 


(III) the corporation is notified in writing 
that the specified individual in respect of the 
share became disabled and permanently un- 
fit for work or terminally ill after the share 
was issued, 


(B) there is no specified individual in respect of 
the share, 


(C) [Repealed] 
(D) the corporation is notified in writing that 


the share is held by a person on whom the share 
has devolved as a consequence of the death of 


(1) a holder of the share, or 


(II) an annuitant under a trust governed by a 
registered retirement savings plan or regis- 
tered retirement income fund that was a 
holder of the share, 


(E) the redemption occurs more than 8 years af- 
ter the day on which the share was issued, or 


Proposed Amendment — 
204.81(1)(c)(v)(E) 


(E) the redemption occurs 


(1) more than eight years after the day on 
which the share was issued, or 


(Il) if the day that is eight years after that 
issuance is in February or March of a cal- 
endar year, in February or on March Ist of 
that calendar year but not more than 31 
days before that day, or 


(F) the holder of the share has satisfied such 
other conditions as are prescribed, 


(vi) [Repealed] 


(vii) the corporation shall not register a transfer of 
a Class A share by the specified individual in re- 
spect of the share, a spouse or common-law partner 
of the specified individual or a trust governed by a 
registered retirement savings plan or registered re- 
tirement income fund under which the specified in- 
dividual or spouse or common-law partner is the 
annuitant, unless 


(A) no information return has been issued under 
paragraph (6)(c) in respect of the share, 


(B) [Repealed] 


(C) the transfer is to the specified individual, a 
spouse or common-law partner or former 
spouse or common-law partner of the specified 
individual or a trust governed by a registered re- 
tirement savings plan or registered retirement 
income fund under which the specified indivi- 
dual or the spouse or common-law partner or 
former spouse or common-law partner of the 
specified individual is the annuitant, 


(D) the corporation is notified in writing that 
the transfer occurs as a consequence of the 
death of the specified individual or a spouse or 
common-law partner of the specified individual, 


(E) the corporation is notified in writing that the 
transfer occurs after the specified individual 
dies, 


(F) [Repealed] 


(G) the corporation is notified in writing that 
the specified individual became disabled and 
permanently unfit for work or terminally ill af- 
ter the share was issued and before the transfer, 
or 


(H) such other conditions as are prescribed are 
satisfied; 


(viil) the corporation shall not pay any fee or remu- 
neration to a shareholder, director or officer of the 


Application: The February 27, 2004 draft legislation, subsec. 108(1), 
will amend cl. 204.81(1)(c)(v)(E) to read as above, applicable after Feb- 
ruary 6, 2000 to corporations incorporated at any time. 


corporation unless the payment was approved by a 
resolution of the directors of the corporation, and 
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(ix) the corporation shall not make any investment 
in an eligible business entity with which the corpo- 
ration or any of the directors of the corporation 
does not deal at arm’s length unless 


(A) the corporation would deal at arm’s length 
with the eligible business entity but for the cor- 
poration’s interest as the holder of eligible in- 
vestments in such entity, or. 


(B) the investment was approved by special res- 
olution of the shareholders of the corporation 
before the investment was made. 


Related Provisions: 131(8) — Prescribed LSVCC deemed to be a mu- 
tual fund corporation; 131(11) — Rules respecting prescribed LSVCCs; 
204.81(1.1), (1.2) — Application before 2004; 204.81(6)(a), (a.1) — Rev- 
ocation of registration for failure to comply with conditions; 211.7 — Re- 
covery of credit from provincial LSVCCs; 211.8(1) — Clawback of credit 
on disposition of approved share; 211.9(a)(ii) — Refund of clawback; 
248(1)“registered labour-sponsored venture capital corporation” — Defi- 
nition of RLSVCC for entire Act; 248(8)— Occurrences as a conse- 
quence of death. 


History: The opening words of cl. 204.81(1)(c)(v)(A) amended by 2000, 
c. 12, s. 137, applicable to 2001 et seg., in force July 31, 2000. See also 
the transitional rules reproduced under 248(1)“common-law partner”. The 
opening words formerly read: 


(A) where the share is held by the specified individual in respect of 
the share, a spouse or former spouse of that individual or a trust 
governed by a registered retirement savings plan or registered retire- 
ment income fund under which that individual or spouse is the 
annuitant, 


Subpara. 204.81(1)(c)(vii) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)““common-law partner”. 


Cl. 204.81(1)(c)Gi)(C) amended by 1998, c. 19, s. 52, art after 
1996. Cl. 204.81(1)(c)Gi)(C) formerly read: 


(C) such additional classes of shares without voting rights (except 
as may be required by law) as are authorized, where the rights, priv- 
ileges, restrictions and conditions attached to the shares are deter- 
mined by the board of directors of the corporation and approved by 
the Minister of Finance, 


Cl. 204.81(1)(c)(Gi)(B), subpara. (c)(iii), the opening words of subpara. 
(c)(v), subel. (¢)(v)(A)(D, cl: (c)(v)(E) amended, subcl. (c)(v)(A)(ID, cl. 
(c)(v)(C), subpara. (c)(v1) and cl. (c)(vii)(B) repealed, by 1997, c. 25, sub- 
secs. 56(1)-(8), applicable to corporations that are incorporated after 
March 5, 1996. Those provisions formerly read: 


(B) Class B shares that are issuable only to and may be held only by 
the eligible labour body that caused the corporation to be incorpo- 
rated and that entitle the eligible labour body 


(1) to receive notice of and, subject to the Canada Business 
Corporations Act, to attend and vote at all meetings of the 
shareholders of the corporation, and 


(II) to receive, on dissolution of the corporation, an amount 
equal to the amount of the consideration received by the corpo- 
ration on the issue of the Class B shares, 


but that do not entitle the eligible labour body to receive dividends, 
and 


(ii1) the business and affairs of the corporation shall be managed by 
a board of directors at least '/2 of whom are appointed by the eligible 
labour body that caused the corporation to be incorporated, 


(v) subject to the provision described in subparagraph (vi), the cor- 
poration may redeem a Class A share in respect of which an infor- 
mation return described in paragraph (6)(c) has been issued only if 


(I) a request in writing to redeem the share is made by the holder to 
the corporation within 60 days after the day on which the share was 
issued to the original purchaser and the information return referred 
to in paragraph (6)(c) has been returned to the corporation, 


Income Tax Act 


(II) the corporation is notified in writing that the specified indivi- 
dual in respect of the share has retired from the workforce or ceased 
to be resident in Canada, or 


(C) the time of redemption is on or after the day on which the speci- 
fied individual in respect of the share attained, or would, but for 
death, have attained the age of 65 years, 


(E) the redemption occurs more than 5 years after the day on which 
the share was issued, or 


we eee 


(vi) unless a Class A share has been issued and outstanding for at 
least 2 years, the corporation shall not be permitted to redeem the 
share solely because the specified individual in respect of the share 
attains 65 years of age or the corporation is notified that the speci- 
fied individual 


(A) has retired from the workforce, or 


(B) has ceased to be resident in Canada, 


(B) the transfer occurs more than 5 years after the day on which the 
share was issued, 


Cl. 204.81(1)(c)(vii)(E) amended and cl. (F) repealed, by 1997, c. 25, sub- 
sec. 56(9), applicable to pomeralions that are incorporated after December 
5, 1996. Those cls. formerly read: 


(E) the corporation is notified in writing that the transfer occurs af- 
ter the specified individual dies, retires from the workforce or 
ceases to be resident in Canada, 


(F) the specified individual attains 65 years of age, 


The opening words of para. 204.81(1)(c) amended by 1994, c. 8, subsec. 
30(1), applicable after 1988. They formerly read: 


(c) the articles of incorporation of the corporation provide that 


The opening words of cl. 204.81(1)(c)@i)(A), that portion of subpara. 
204.81(1)(c)Gi) following subcl. (A)(II) repealed, and subparas. 
204.81(c)(v) to (vil) amended, by 1994, c. 8, subsecs, 30(2) to (4), applica- 
ble after December 2, 1992 except that, where a corporation was regis- 
tered under subsec. 204.81(1) before December 3, 1992, the amendment 
applies to the corporation on and after the earlier of 


(a) November 30, 1994, and 


(b) the first day after December 2, 1992 on which the articles of incor- 
poration of the corporation are amended. 


The substituted and repealed portions formerly read: 


(A) Class A shares that are issuable only to individuals (other than 
trusts), that entitle the holders thereof 


and that, where an information return described in. paragraph (6)(c) 
was issued in respect thereof, are redeemable or transferable only in 
the circumstances described in subparagraph (v) or (vii), as the case 
may be, 


(v) subject to the provision described in subparagraph (vi), the cor- 
poration may redeem a Class A share in respect of which an infor- 
mation return described in paragraph (6)(c) was issued only if the 
corporation is requested in writing by the holder of the share to re- - 
deem it and 


(A) where the share is held by the original purchaser, 


(I) the request is made within 60 days after the day on 
which the share was issued to the original purchaser, the 
information return referred to in paragraph (6)(c) was re- 
turned to the corporation and the share is not held as an 
investment of a registered retirement savings plan, or 


(II) the corporation is notified in writing that the original 
purchaser has retired from the workforce, has attained 65 
years of age, has ceased to be a resident of Canada or has, 
after acquiring the share, become disabled and permanently 
unfit for work or become terminally ill, 


(B) where the holder of the share is not the original purchaser, 
the time of redemption is on or after the day on which the origi- 
nal purchaser attained, or would, but for death, have attained 
the age of 65 years, 
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(C) the share is held by an individual who notifies the corpora- 
tion in writing that the share has devolved on the individual as a 
consequence of the death of a shareholder of the corporation, 


(D) the share is held as an investment of a registered retirement 
savings plan under which the original purchaser or the original 
purchaser’s spouse is the annuitant and the original purchaser 
has died or, where the original purchaser is living, the corpora- 
tion is notified in writing that the original purchaser 


(1) has retired from the workforce or has attained 65 years 
of age, 

(II) has, after acquiring the share, become disabled and per- 
manently unfit for work or become terminally ill, or 

(IIL) has ceased to be a resident of Canada, 


(E) the share is held as an investment of a registered retirement 
savings plan under which the original purchaser or the original 
purchaser’s spouse is not an annuitant and the time of redemp- 
tion is on or after the day on which the original purchaser at- 
tained, or would, but for death, have attained the age of 65 
years, 


(F) the redemption occurs more than 5 years after the day on 
which the share was issued, or 


(G) the holder of the share has satisfied such other conditions as 
are prescribed, 

(vi) the corporation shall not, because of the original purchaser of a 
share described in subparagraph (v) 

(i) having retired from the workforce, 

(11) having attained 65 years of age, or 

(iii) having ceased to be a resident of Canada, 
redeem the share until it has been issued and outstanding for at least 
2 years, 


(vii) the corporation shall not'register a transfer by the original pur- 
chaser, or by a registered retirement savings plan under which the 
original purchaser or the original purchaser’s spouse is the annui- 
tant, of a Class A share in respect of which an information return 
described in paragraph (6)(c) was issued, except where the transfer 
occurs more than 5 years after the day on which the share was is- 
sued, or where the corporation is notified in writing that the share is 
being transferred 


(A) to be held as an investment of a registered retirement sav- 
ings plan under which the original purchaser or the original pur- 
chaser’s spouse is the annuitant, 
(B) as a consequence of the death of the original purchaser, 
(C) at a time when the original purchaser 
(1) has retired from the workforce or:has attained 65 years 
of age, 
(II) has, after acquiring the share, become disabled and per- 
manently unfit for work or become terminally ill, or 
(III) has ceased to be a resident of Canada, or 
(D) in accordance with such other conditions as are prescribed, 


“Eligible labour body” substituted for “national central labour body” in 
para. (b), cl. (c)(ii)(B) and subpara. (c)(iii) of subsec. 204.81(1) by 1994, 
c. 7, Sch. VIII (1993, c. 24), s. 119, applicable to 1992 et seq. 
Regulations: 6706 (prescribed conditions for 204.81(1)(c)(v)(G)). 


Forms: T5005: Application to register a labour-sponsored venture capital 
corporation. 


Proposed Addition — 204.81(1.1), a 2) 


(1.1) Corporations incorporated before March 6, 
1996 — In applying clause (1)(c)(v)(E) in relation to 
any time before 2004 in respect of a corporation incor- 
porated before March 6, 1996, the references in that 
clause to the word “eight” are replaced with references 
to the word “five” if, at that time, the relevant state- 
ments in the corporation’s articles refer to the word 
“Ve... 


(1.2) Deemed provisions in articles — In applying 
subsection (1) in relation to any time before 2004, to a 
corporation incorporated before February 7, 2000, if the 
articles of the corporation comply with subclause 


S. 204.81(4) 


(1)(c)(v)(E)() (as modified, where relevant, by subsec- 
tion (1.1)), those articles are deemed to provide the 
statement required by subclause (1)(c)(v)(E)(II).. 


Application: The February 27, 2004 draft legislation, subsec. 108(2), 
will add subsecs. 204. 81( and Ge is igniting after February 6, 
2000. 


Technical Roles ees 20, 2002): De feder- 
ally-registered LSVCCs that were incorporated before March 
6, 1996 may contain statements in their articles that provide 
that the LSVCC shall not redeem certain of its shares unless 
the redemption occurs more than five years after the day on 
which such a share was issued. New subsection 204.81(1.1) 
provides that in applying clause 204. 81(1)(c)(v)(E), at any time 
before 2004, in respect of a corporation incorporated before 
March 6, 1996, the references in that clause to the word “eight” 
are replaced with references to the word “five” if, at that time, 
the relevant statements in the corporation’s articles refer to the 
word “five”. This is intended to ensure that the extended (Feb- 
ruary, Or Moreh Ist) redemption provisions required of a feder- 
rticles apply equally to shares origi- 
ive year holding period and those 
eig Mt year holding period. 


New. puhesenian 204, sid. 2), is a transitional rule that Se 
a federally-registered LSVCC, incorporated before February 7, 
2000, with a reasonable amount of time to amend its articles as 
required by clause 204. 81(1)(c)(v)(E). Subsection 204.81(1.2) 
provides that, in applying subsection 204.81(1) at any time 
before 2004 to such an LSVCC, if the LSVCC’s articles com- 
th subclause 204. 81(1)(c)(v)(E)C) (as modified by sub- 
section 204. 81(1. 1)) those articles are deemed to provide the 
statement required by subclause 204. 81(1)(c)(v)(E)AD. 


New. subsections 204.81 (1.1) and (1.2) apply after February 6, 
2000. These amendments are part of a set of amendments, an- 
nounced by the Minister of Finance (News Release 2000-009, 
dated ‘February. 7, 2000 [reproduced under 211 .8(1)(a)B(i)(B), 
(C) — ed.]) concerning the redemption requirements for feder- 
ally-registered TSVCC information on a related amend- 
ment, see the commentary to. subsection 211.8(1). 


(2) Registration number — On registering a corpora- 
tion under subsection (1), the Minister shall assign to it a 
registration number. 


(3) Successive registrations — Where an eligible la- 
bour body causes more than one corporation to be regis- 
tered under this Part, for the purposes of paragraph (6)(h) 
and section 204.82, each of those corporations shall be 
deemed 


(a) to have issued a Class A share at the earliest time 
any such corporation issued a Class A share, 


and, where the corporation did not exist at the time re- 
ferred to in paragraph (a), 


(b) to have been in existence during the particular pe- 
riod beginning immediately before that time and end- 
ing immediately after the corporation: was incorpo- 
rated, and 


(c) to have had, throughout the particular period, fiscal 
periods ending on the same calendar day in each year 
in the particular period as the calendar day on which 
its first fiscal period after it was incorporated. ended. 
History: “Eligible labour body” substituted for “national central labour 


body” in subsec. 204.81(3) by, 1994, c. 7, Sch. VIII (1993, c. 24), s. 119, 
applicable to 1992 et seq. 


(4) Determination of cost — For the purposes of this 
Part, the cost at any time to a corporation of an eligible 
investment that is a guarantee shall be deemed to be 25% 
of the amount of the debt obligation subject to the guaran- 
tee at that time. 
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(5) Registration date — Where the Minister registers a 
corporation for the purposes of this Part, the corporation 
shall be deemed to have become so registered on the later 
of 


(a) the day the application for registration of the plan 
is received by the Minister, and 


(b) where in the application for registration a day is 
specified as the day on which the registration is to take 
effect, that day. 


(6) Revocation of registration — The Minister may 
revoke the registration of a corporation for the purposes 
of this Part where 


(a) the articles of the corporation do not comply with 
paragraph (1)(c) and would not comply with that para- 
graph if the corporation had been incorporated after 
December 5, 1996; 


(a.1) the corporation does not comply with any of the 
provisions of its articles described in paragraph (1)(c), 
except where there would be no failure to comply if 
the provisions of its articles were consistent with the 
articles of a corporation that would be permitted to be 
registered under this Part if it had been incorporated 
after December 5, 1996; 


(b) an individual acquires or irrevocably subscribes 
and pays for a Class A share of the capital stock of the 
corporation in the period beginning on the 61st day of 
a calendar year and ending on the 60th day of the fol- 
lowing calendar year and the corporation fails to file 
with the Minister an information return in prescribed 
form containing prescribed information before April 
of that following calendar year; 


(c) an individual acquires or irrevocably subscribes 
and pays for a Class A share of the capital stock of the 
corporation in the period beginning on the 61st day of 
a calendar year and ending on the 60th day of the fol- 
lowing calendar year and the corporation fails to issue 
to the individual before April of that following calen- 
dar year an information return in prescribed form stat- 
ing the amount of the consideration paid for the share 
in that period; 

(d) the corporation issues more than one information 
return described in paragraph (c) in respect of the 
same acquisition of or subscription for a Class A 
share; 


(e) the financial statements of the corporation presen- 
ted to its shareholders are not prepared in accordance 
with generally accepted accounting principles; 


(f) the corporation fails within 6 months after the end 
of any taxation year to have an independent valuation 
of its shares made as of the end of that year; 


(g) [Repealed.] 


(h) the corporation does not pay the tax or penalty 
payable under section 204.82 by it on or before the 
day on or before which that tax or penalty is required 
to be paid; 

(1) tax was payable under subsection 204.82(3) by the 
corporation for 3 or more taxation years; 


(j) the corporation provides a guarantee that is an eli- 
gible investment and fails to maintain, at any time dur- 
ing the term of the guarantee, a reserve. equal to the 
cost to the corporation of the guarantee at that time; 


(k) the corporation pays a fee or commission in excess 
of a reasonable amount in respect of the offering for 
sale, or the sale, of its shares; or 


Income Tax Act 


(1) the corporation has a monthly deficiency in 18 or 
more months in any 36-month period. 


Related Provisions: 127.4(6)(b) No labour-sponsored funds tax 
credit unless return under 204.81(6)(c) filed with tax return; 204.8(1)‘re- 
voked corporation”, 211.7(1)“revoked corporation” — Corporations 
whose registration has been revoked; 204.81(4) — Determination of cost; 
204.81(7), (8) — Notice of intent to revoke registration; 204.81(8.1) — 
Voluntary de-registration. 


History: Para. 204.81(6)(g) repealed by 2000, c. 19, subsec. 55(1), appli- 
cable after February 16, 1999. Para. (g) formerly read: 


(g) at any time in any of the first 5 taxation years of the corporation 
beginning with the taxation year in which the corporation first is- 
sues a Class A share, the corporation does not have eligible invest- 
ments or reserves the cost to the corporation of which equals or is 
greater than 80% of the amount by which the total consideration 
received by it for Class A shares issued by it before that time ex- 
ceeds the total of all amounts paid by it before that time to its share- 
holders as a return of capital on such shares; 


Paras. 204.81(6)(a) and (a.1) amended by 1997, c. 25, subsec. 56(10), ap- 
plicable after March 5, 1996. Paras. (a) and (a.1) formerly read: 


(a) the articles of the corporation do not comply with paragraph 
(1)(e); 

(a.1) the corporation does not comply with any of the provisions of 
its articles of incorporation described in paragraph (1)(c); 


Paras. 204.81(6)(a), (a.1) substituted for para. (a) by 1994, c. 8, subsec. 
30(5), applicable after 1988. Para. (a) formerly read: 


(a) the corporation fails to comply with any of the provisions of its 
articles of incorporation described 1n paragraph (1)(c); 


Forms: T2152: Part X.3 tax return for an LSVCC; T2152 SCH 1: Calcu- 
lating tax under subsec. 204.82(2); T2152A: Part X.3 tax return and re- ~ 
quest for a refund for an LSVCC; T5006: Statement of registered labour- 
sponsored venture capital corporation Class A shares; T5006 Summ: Sum- 
mary of registered LSVCC Class A shares. 


(7) Notice of intent to revoke registration — Where 
the Minister proposes to revoke the registration of a cor- 
poration under subsection (6), the Minister shall, by regis- 
tered mail, give notice to the corporation of the proposal. 
Related Provisions: 244(5) — Proof of service by mail; 248(7)(a) — 


Mail deemed received on day mailed; 204.81(9) — Appeal of decision to 
revoke registration. 


(8) Idem — Where the Minister gives notice under sub- 
section (7) to a registered labour-sponsored venture capi- 
tal corporation, the Minister may, after the expiration of 
30 days after the day of mailing of the notice, or after the 
expiration of such extended period after the day of mail- 
ing as the Federal Court of Appeal or a judge thereof, on 
application made at any time before the determination of 
any appeal under subsection (9) from the giving of the 
notice, may fix or allow, publish a copy of the notice in 
the Canada Gazette and, on the publication of a copy of 
the notice, the registration of the corporation is revoked. 


(8.1) Voluntary de-registration — Where at any time 
the Minister receives a certified copy of a resolution of 
the directors of a corporation seeking the revocation of 
the corporation’s registration under this Part, 


(a) the registration is revoked at that time; and 
(b) the Minister shall, with all due dispatch, give no- 
tice in the Canada Gazette of the revocation. 
Related Provisions:  204.81(6)— Revocation of 
204.81(8.2) — Actual date of receipt applies. 


(8.2) Application of subsection 248(7) — Subsec- 
tion 248(7) does not apply for the purpose of subsection 
(8.1). 

History: Subsecs. 204.81(8.1) and (8.2) added by 2000, c. 19, subsec. 


55(2), applicable to resolutions received by the Minister of National Reve- 
nue after June 29, 2000. 


registration; 
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(9) Right of appeal — Where the Minister refuses to 
accept a corporation for registration under subsection (1) 
or gives notice of a proposal to revoke the registration of 
a corporation under subsection (7), the corporation may 
appeal to the Federal Court of Appeal from the decision 
or from the giving of the notice. 


Related Provisions: 168(3) — Parallel rule for appeal of revocation of 
charity registration. 


Definitions [s. 204.81]: “amount” — 248(1); “annuitant” — 146(1), 
204.8(1); “arm’s length” —251(1); “business” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “class of shares” — 248(6); “common-law 
partner” — 248(1); “consequence of the death” — 248(8); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “eligible 
business entity”, “eligible investment”, “eligible labour body” — 
204.8(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “fiscal 
period” — 249.1; “individual”, “Minister” — 248(1); “month” — Inter- 
pretation Act 35(1); “officer” — 248(1); “paid-up capital’ — 89(1), 
248(1); “person”, “prescribed”, “registered labour-sponsored venture capi- 
tal corporation” — 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“reserve” — 204.8(1); “share”, “shareholder” — 248(1); “specified indivi- 
dual” — 204.8(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


204.82 (1) Recovery of credit — Where, at any time 
that is both in a taxation year included in the start-up pe- 
riod of a corporation that was registered under this Part 
and before its venture capital business is first 
discontinued, 


(a) 80% of the amount, if any, by which the total con- 
sideration received by it for Class A shares issued by it 
before that time exceeds the total of all amounts paid 
by it before that time to its shareholders as a return of 
capital on such shares 


exceeds 


(b) the total of all amounts each of which is the cost to 
the corporation of an eligible investment or reserve of 
the corporation at that time, 


the corporation shall pay a tax under this Part for the year 
equal to the amount determined by the formula 


(A x 20%) — B 
where 


A is the greatest amount by which the amount deter- 
mined under paragraph (a) exceeds the amount deter- 
mined under paragraph (b) for the year, and 


B is the total of all taxes payable under this subsection 
by the corporation for preceding taxation years. 


Related Provisions: 204.81(4)— Determination of cost; 
Formula cannot calculate to less than zero. 


History: The opening words of subsec. 204.82(1) amended by 2000, c. 
19, subsec. 56(1), applicable to 1999 et seq. The opening words formerly 
read: 


25) — 


Where, at any time in a taxation year referred to in paragraph 
204.81(6)(g) of a corporation that was registered under this Part, 


(2) Liability for tax — Each corporation that has been 
registered under this Part shall, in respect of each month 
that ends before its venture capital business is first dis- 
continued and in a particular taxation year of the corpora- 
tion that begins after the end of the corporation’s start-up 
period (or, where the corporation has no start-up period, 
that begins after the time the corporation first issues a 
Class A share), pay a tax under this Part equal to the 
amount obtained when the greatest investment shortfall at 
any time that is in the month and in the particular year (in 
this section and sections 204.81 and 204.83 referred to as 
the “monthly deficiency”) is multiplied by '/eo of the pre- 
scribed rate of interest in effect during the month. 


S. 204.82(2.1) 


Related Provisions: 204.82(2.1), (2.2) — Investment shortfall. 


History: Subsec. 204.82(2) amended by 2000, c. 19, subsec. 56(2), appli- 
cable to 1999 et seg. Subsec. 204.82(2) formerly read: 


(2) Liability for tax — Each corporation that has been registered 
under this Part shall, in respect of each month that ends in a particu- 
lar taxation year of the corporation that begins after the end of the 
corporation’s last taxation year referred to in paragraph 
204.81(6)(g), pay a tax under this Part equal to the amount obtained 
when the greatest investment shortfall at any time that is in the 
month and in the particular year (in this section and sections 204.81 
and 204.83 referred to as the “monthly deficiency”) is multiplied by 
‘foo of the prescribed rate of interest during the month. 


Subsec. 204.82(2) amended by 1998, c. 19, subsec. 53(3), applicable to 
taxation years that end after February 1997. Subsec. 204.82(2) formerly 
read: 


(2) Where, at any time in a month in a particular taxation year of a 
corporation that was registered under this Part that began after the 
end of the corporation’s last taxation year referred to in paragraph 
204.81(6)(g), 60% of the least of 


(a) the amount of the shareholders’ equity in the corporation 
determined at the end of the taxation year immediately preced- 
ing the particular taxation year, without taking into account any 
unrealized gains or losses in respect of eligible investments of 
the corporation, and 


(a.1) the amount of the shareholders’ equity in the corporation 
determined at the end of the second taxation year before the 
particular taxation year, without taking into account any unreal- 
ized gains or losses in respect of eligible investments of the cor- 
poration, and 


(b) the amount of the shareholders’ equity in the corporation, 
determined at the end of the particular taxation year, without 
taking into account any unrealized gains or losses in respect of 
eligible investments of the corporation, 


exceeds 


(c) the total of all amounts, each of which is the cost to the 
corporation of an eligible investment of the corporation at that 
time, 


the corporation shall, in respect of that month, pay a tax under this 
Part equal to the amount obtained when the greatest such excess in 
the month (in this section and sections 204.81 and 204.83 referred 
to as the “monthly deficiency”) is multiplied by a percentage equal 
to ‘so of the prescribed rate of interest in effect for the month. 


The opening words of subsec. 204.82(2) amended by the said c. 19, sub- 
sec. 53(1), applicable to taxation years that end after 1994 and before 
March 1997. The opening words formerly read: 


(2) Where, at any time in a month in a particular taxation year of a 
corporation that was registered under this Part beginning after the 
end of the corporation’s last taxation year referred to in paragraph 
204.81(6)(g), 60% of the lesser of 


Para. 204.82(2)(a.1) added by the said c. 19, subsec. 53(2), applicable to 
taxation years that end after 1994 and before March 1997. 


Regulations: 4301 (prescribed rate of interest). 
Forms: T2152-SCH1: Calculating tax under subsec. 204.82(2). 


(2.1) Determination of investment shortfall — Sub- 
ject to subsection (2.2), a corporation’s investment 
shortfall at any time in a particular taxation year is the 
amount determined by the formula 


A BEC 
where 
A is 60% of the lesser of 


(a) the amount, if any, by which the amount of the 
shareholders’ equity in the corporation at the end 
of the preceding taxation year exceeds the speci- 
fied adjustment in respect of the shareholders’ eq- 
uity in the corporation at the end of that year, and 


(b) the amount, if any, by which the amount of the 
shareholders’ equity in the corporation at the end 
of the particular taxation year exceeds the specified 
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adjustment in respect of the shareholders’ equity i 
the corporation at the end of the particular year; 


B is the greater of 


(a) the total of all amounts each of which is the ad- 
justed cost to the corporation of an eligible invest- 
ment of the corporation at that time, and 


(b) 50% of the total of all amounts each of. which is 


(i) the adjusted cost to the corporation’of an eli- 
gible investment of the corporation at the begin- 
ning of the particular year, or 


(11) the adjusted cost to the corporation of an el- 
igible investment of the corporation at the end 
of the particular year; and 


C is 60% of the amount, if any, by which 


(a) the total of all amounts each of which 1s a tax or 
penalty under subsection (3) or (4), or a prescribed 
tax or penalty, paid before that time by the corpora- 
tion (other than the portion, if any, of that tax or 
penalty the liability for which resulted in a reduc- 
tion in the amount of the shareholders’ equity at 
the end of any preceding taxation year) 


exceeds 


(b) the total of all amounts each of which is a re- 
fund before that time of any portion of the total de- 
scribed in paragraph (a). 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: The formula, and paras. (a) and (b) of the description of A, in 
subsec. 204.82(2.1) amended, and the description of C added to subsec. 
204.82(2.1), by 1999, c. 22, subsecs. 69(1) to (3), applicable to taxation 


years that begin after 1997. The formula and paras. (a) and (b) of the 
description of A formerly read: 


(a) the amount of the shareholders’ equity in the corporation at the 
end of the preceding taxation year, and 


(b) the amount of the shareholders’ equity in the corporation at the 
end of the particular year; and 


Subsec. 204.82(2.1) added by 1998, c. 19, subsec. 53(3), applicable to tax- 
ation years that end after February 1997 except that, for taxation years that 
end before 1999, the amount determined under paragraph (b) of the 
description of B is deemed to be nil. 


(2.2) Investment shortfall — For the purpose of this 
subsection and for the purpose of computing a corpora- 
tion’s investment shortfall under subsection (2.1) at any 
time in a taxation year (in this subsection referred to as 
the “relevant year’), 


(a) unrealized gains and losses in respect of its eligible 
investments shall not be taken into account in comput- 
ing the amount of the shareholders’ equity in the 
corporation; 


(b) where 
(1) the relevant year ends after 1998, and 


(11) it is expected that a redemption of its Class A 
shares will occur after the end of a particular taxa- 
tion year and, as a consequence, the amount of the 
shareholders’ equity in the corporation at the end 
of the particular year would otherwise be reduced 
to take into account the expected redemption, 
subject to paragraph (c), the amount (or, where the rel- 
evant year ends in 1999, 2000, 2001 or 2002, 20%, 
40%, 60% or 80%, respectively of the amount) ex- 
pected to be redeemed shall not be taken into account 
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in determining the amount of the shareholders’ equity 
in the corporation at the end of the particular year; 


(c) paragraph (b) does not apply to a redemption ex- 
pected to be made after the end of a taxation year 
where 


(i) the redemption is made within 60 days after the 
end of the year, and 


(ii) either 
(A) tax under Part XII.5 became payable as a 
consequence of the redemption, or 


(B) tax under Part XII.5 would not have be- 
come payable as a consequence of the redemp- 
tion if the redemption had occurred at the end 
of the year; and 


(c.1) the specified adjustment in respect of sharehold- 
ers’ equity in the corporation at the end of a taxation 
year is the amount determined by the formula 


(A x (B/C)) —D 
where 
A is the shareholders’ equity at the end of the year, 
Bis the total of 


(1) the fair market value at the end of the year of 
all Class A shares issued by it before March 6, 
1996 and more than five years before the end of 
the year, 


(11) the fair market value at the end of the year 
of all Class A shares issued by it after March 5, 
1996 and more than eight years before the end 
of the year, 


(111) the fair market value at the end of the year 
of all Class A shares issued by it in the last 60 
days of the year, and 


(iv) 1f the corporation so elects in “writing filed 
with the Minister not more than six months af- 
ter the end of the year and is not a revoked cor- 
poration at the end of the year, the fair market 
value at the end of the year of all shares of clas- 
ses, of the capital stock of the corporation, to 
which clause 204.81(1)(c)(Gi)(C) applies, 


C. is the fair market value at the end of the year of all 
shares issued by it, and 


Dis the amount by which the shareholders’ equity in 
the corporation at the end of the year has been re- 
duced to take into account the expected subsequent 
redemption of shares of the capital stock of the cor- 
poration; and 


(d) the adjusted cost to the corporation of an eligible 
investment of the corporation at any time is 


(i) 150% of the cost to the corporation of the eligi- 
ble investment at that time where the eligible in- 
vestment is 


(A) a property acquired by the corporation after 
February 18, 1997 (other than a property to 
which subparagraph (i.1) applies) that would be 
an eligible investment of the corporation if the 
reference to “$50,000,000” in paragraph (f) of 
the definition “eligible investment” in subsec- 
tion 204.8(1) were read as “$10,000,000”, or 


(B) a share of the capital stock of a prescribed 
corporation, 


(1.1) 200% of the cost to the corporation of the eli- 
gible investment at that time where the eligible in- 
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vestment is a property acquired by the corporation 
after February 16, 1999 (other than a property de- 
scribed in clause (i)(B)) that would be an eligible 
investment of the corporation if the reference. to 
“$50,000,000” in paragraph (f) of the, definition 
“eligible investment” in subsection 204.8(1) were 
read as “$2,500,000’, and 


(11) in any other case, the cost to the corporation of 

the eligible investment of the corporation at that 

time. , 
Related Provisions: 257 — Formula cannot calculate to less than zero; 


Reg. 5100(1)“eligible corporation” (f) — Corporation that, makes election 
under (c.1) does not qualify for foreign property exception. 


History: Subpara. 204.82(2.2)(d)(i) amended, and subpara. (i.1) added, 
by 2000, c. 19, subsec. 56(3), applicable to 1999 et seg. Subpara. (i) for- 
merly read: 


(i) where the eligible investment is a property acquired by the cor- 
poration after February 18, 1997 that would be an eligible invest- 
ment of the corporation if the reference to “$50,000,000” in para- 
graph (f) of the definition “eligible investment” in section 204.8 
were read as “$10,000,000”, 150% of the cost to the corporation of 
the eligible investment of the corporation at that time, and 


The opening words of subsec. 204.82(2.2) amended, and _ para. 
204.82(2.2)(c.1) added, by 1999, c. 22, subsecs. 69(4), (5), applicable to 
taxation years that begin after 1997. The opening words formerly read: 


(2.2) For the purpose of computing a corporation’s investment 
shortfall under subsection (2.1) at any time in a taxation year (in this 
subsection referred to as the “relevant year”), 


Subsec. 204.82(2.2) added by 1998, c..19, subsec. 53(3), applicable to tax- 
ation years that end after February 1997. 


Regulations: 4801.02 (prescribed corporation for 204.82(2.2)(d)(i)(B)). 


(3) Recovery of credit — Where a corporation is liable 
under subsection (2) to pay a tax in respect of 12 consecu- 
tive months (in this subsection referred to as the “particu- 
lar period’’), the corporation shall pay a tax under this Part 
for a taxation year in respect of each particular period that 
ends in the year equal to the total of the amounts deter- 
mined by the formula 


(x 20% |- B-) 


where 


A is the total of the monthly deficiencies for each month 
in the particular period; 


B is the total of all taxes payable by the corporation 
under subsection (1) for preceding taxation years and 
taxes payable by it under this subsection in respect of 
a period ending before the end of the particular period; 
and 


C is the total of all amounts refunded under section 
204.83 in respect of the tax paid under this subsection 
by the corporation for preceding taxation years. 


Related Provisions: 204.82(4) — Penalty; 204.83(1)— Refund of 
amount paid; 257 — Formula cannot calculate to less than zero. 


(4) Penalty — Where a corporation is liable under sub- 
section (3) to pay a tax for a taxation year, the corporation 
shall pay, in addition to the tax payable under that subsec- 
tion, a penalty for the year equal to that tax. 

Related Provisions: 18(1)(t) — Penalty is non-deductible; 204.83(1) — 
Refund of 80% of penalty; 211.7 — Recovery of credit from shareholder 
where share redeemed or disposed of. 


(5) Provincially registered LSVCCs — Where 


(a) an amount (other than interest on an amount to 
which this subsection applies or an amount payable 
under or as a consequence of a prescribed provision of 


S. 204.83(1)(a) 


a law of a province) is payable to the government of a 
province. by a corporation, 


(b) the amount is payable as a consequence of a failure 
to acquire sufficient properties..of a character de- 
scribed in the law of the province, 


(c) the corporation has been prescribed for the purpose 
of the definition “approved share” in. subsection 
127.4(1), and 


(d) the corporation is nota registered labour-spon- 
sored venture capital corporation or a revoked 
corporation, 


the corporation shall pay a tax under this Part for the taxa- 
tion year in which the amount became payable equal to 
that amount. 


Related Provisions: 204.83(2) — Refund; 204.86(2)— Return and 
payment of tax. 


History: Subsec. 204.82(5) added by 1998, c. 19, subsec. 53(4), applica- 
ble to liabilities arising after February 18, 1997. 


Regulations: 6707 (prescribed provision of a law of a province 
(Ontario)). 


(6) Further matching of amounts payable to a 
province — Where 


(a) a particular amount is payable (other than interest 
on an amount to which this subsection applies) by a 
registered labour-sponsored venture capital corpora- 
tion or a revoked corporation to the government of a 
province as a consequence of a failure of a prescribed 
corporation to acquire sufficient properties of a char- 
acter described in a law of the province, and 


(b) the particular amount became payable before the 
corporation first discontinued its venture capital 
business, 


the corporation shall pay a tax under this Part for the taxa- 
tion year in which the particular amount became payable 
equal to that amount. 


Related Provisions: 204.83(2) — Refund of tax paid under 204.82(6). 


History: Subsec. 204.82(6) added by 2000, c. 19, subsec. 56(4), applica- 
ble to 1999 et seq. 


Regulations: 4801.02 (prescribed corporation for 204.82(6)(a)). 


Definitions [s. 204.82]: “adjusted cost’? — 204.82(2.2)(d); “amount” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “eligible invest- 
ment” — 204.8(1);. “investment. shortfall” — 204.82(2.1), (2,2); “Min- 
ister” — 248(1); “month” — Interpretation Act 35(1); “particular pe- 
riod” — 204.82(3); “prescribed” — 248(1); “prescribed rate” — Reg. 
4301; “property” — 248(1); “province” — Interpretation Act 35(1); “reg- 
istered labour-sponsored venture capital corporation” — 248(1); “relevant 
year” — 204,82(2.2); “reserve”, “revoked — corporation” — 204.8(1); 
“share”, “shareholder” — 248(1); shareholders’ equity” — 
204.82(2.2)(a), (b); “specified adjustment” — 204.82(2.2)(c.1);. “start-up 
period” — 204.8(1); “taxation year’ — 249; “writing” — Interpretation 
Act 35(1). 


204.83. (1) Refunds for federally registered 
LSVCCs — If a corporation is required, under subsec- 
tions 204.82(3) and (4), to pay a tax and a penalty under 
this Part for a taxation year, it has no monthly deficiency 
throughout any period of 12 consecutive months (in this 
section referred to as the “second period”) that begins af- 
ter the 12-month period in respect of which the tax be- 
came payable (in this section referred to as the “first pe- 
riod”) and it so requests in an application filed with the 
Minister in prescribed form, the Minister shall refund to it 
an amount equal to the total of the amount that was paid 
under subsection 204.82(3) and 80% of the amount that 
was paid under subsection 204.82(4) in respect of the first 
period on or before the later of 


(a) the 30th day after receiving the application, and 
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(b) the 60th day after the end of the second period. 


Forms: T2152A: Part X.3 tax return and request for a refund for an 
LSVCC. 


(2) Refunds of amounts payable to provinces — 
Where 


(a) the government of a province refunds, at any time, 
an amount to a corporation, 


(b) the refund is of an amount that had been paid in 
satisfaction of a particular amount payable in a taxa- 
tion year of the corporation, and 


(c) tax was payable under subsection 204.82(5) or (6) 
by the corporation for a taxation year because the par- 
ticular amount became payable, 


the corporation is deemed to have paid at that time an 
amount equal to the refund on account of its tax payable 
under this Part for the year. 


History: Subsec. 204.83(2) amended by 2000, c. 19, s. 57, applicable to 
1999 et seg. Subsec. 204.83(2) formerly read: 


(2) Refunds for other LSVCCs — Where 


(a) the government of a province refunds, at any time, an 
amount to a Corporation, 


(b) the refund is of an amount that had been paid in satisfaction 
of a particular amount payable in a taxation year of the corpora- 
tion, and 


(c) tax was payable under subsection 204.82(5) by the corpora- 
tion for a taxation year because the particular amount became 
payable, 


the corporation is deemed to have paid at that time an amount equal 
to the refund on account of its tax payable under this Part for the 
year. 


Subsec. 204.83(1) amended by 1999, c. 22, s. 70, applicable after June 16, 
1999, except that for the purpose of the subsec., as amended, applications 
received by the Minister of National Revenue before June 17, 1999 are 
deemed to have been received on that day. Subsec. (1) formerly read: 


(1) If a corporation is required, under subsections 204.82(3) and (4), 
to pay a tax and a penalty under this Part for a taxation year and, 
throughout any period of 12 consecutive months (in this section re- 
ferred to as the “second period”) that begins after the 12-month pe- 
riod in respect of which the tax became payable (in this section re- 
ferred to as the “first period”), the corporation has no monthly 
deficiency and files with the Minister the return required under this 
Part for the taxation year in which the second period ends, the Min- . 
ister shall refund to the corporation an amount equal to the total of 
the amount that was paid under subsection 204.82(3) and 80% of 
the amount that was paid under subsection 204.82(4) in respect of 
the first period. 


S. 204.83 amended by 1998, c. 19, s. 54, applicable after February 18, 
1997. S. 204.83 formerly read: 


204.83 Refund of tax and penalty — Where a corporation is re- 
quired, under subsections 204.82(3) and (4), to pay a tax and a pen- 
alty under this Part for a taxation year and, throughout any period of 
12 consecutive months (in this section referred to as the “second 
period”) beginning after the 12-month period in respect of which 
the tax became payable (in this section referred to as the “first pe- 
riod”), the corporation has no monthly deficiency and files with the 
Minister the return required under this Part for the taxation year in 
which the second period ends, the Minister shall refund to the cor- 
poration an amount equal to the total of the amount that was paid 
under subsection 204.82(3) and 80% of the amount that was paid 
under subsection 204.82(4) in respect of the first period. 
Definitions [s. 204.83]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “first period” — 204.83(1); “Minister” — 
248(1); “month”, “province” — Interpretation Act 35(1); “second pe- 
riod” — 204.83(1); “taxation year” — 249. 


204.84 Penalty — Every corporation that for a taxation 
year issues an information return described in paragraph 
204.81(6)(c) in respect of 


(a) the issuance of a share when the corporation was a 
revoked corporation, or 
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(b) a subscription in respect of a share if the share is 
not issued on or before the day that is 180 days after 
the day the information return was issued, 


is liable to a penalty for the year equal to the amount of 
the consideration for which the share was or was to be 
issued. 


Related Provisions: 18(1)(t) — Penalty is non-deductible. 


Definitions [s. 204.84]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “revoked corporation” — 204.8(1); “share” — 
248(1); “taxation year” — 249. 


204.841 Penalty tax where venture capital 
business discontinued — Where, at a particular time 
in a taxation year, a particular corporation that is a regis- 
tered labour-sponsored venture capital corporation or a 
revoked corporation first discontinues its venture capital 
business, the particular corporation shall pay a tax under 
this Part for the year equal to the total of all amounts each 
of which is the amount in respect of a Class A share of 
the capital stock of the particular corporation outstanding 
immediately before the particular time that is determined 
by the formula 


AXB 
where 
A is 
(a) if the original acquisition of the share was. 
before March 6, 1996 and less than five years 
before the particular time, 4% of the consideration 


received by the particular corporation for the issue 
of the share, 


(b) if the original acquisition of the share was after 
March 5, 1996 and less than eight years before the 
particular time, 1.875% of the consideration re- 
ceived by the particular corporation for the issue of 
the share, and 


(c) in any other case, nil; and 


(a) if the original acquisition of the share was 
before March 6, 1996, the number obtained when 
the number of whole years throughout which the 
share was outstanding before the particular time is 
subtracted from five, and 


(b) in any other case, the number obtained when 
the number of whole years throughout which the 
share was outstanding is subtracted from eight. 


Related Provisions: 204.8(2) — Determining when an RLSVCC dis- 
continues its business. 


History: S. 204.841 added by 2000, c. 19, s. 58, applicable to businesses 
discontinued after February 16, 1999. 


Definitions [s. 204.841]: “amount”, “business” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “discontinues” — 204.8(2); 
“original acquisition” — 127.4(1), 204.8(1); “registered labour-sponsored 
venture capital corporation” — 248(1); “revoked corporation” — 
204.8(1); “share” — 248(1); “taxation year” — 249. 


204.85 (1) Dissolution of federally registered 
LSVCCs — A registered labour-sponsored venture capi- 
tal corporation or a revoked corporation that has issued 
any Class A shares shall send written notification of any 
proposed amalgamation, merger, liquidation or dissolu- 
tion of the corporation to the Minister at least 30 days 
before the amalgamation, merger, liquidation or dissolu- 
tion, as the case may be. 
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(2) Dissolution of other LSVCCs — Where 


(a) an amount (other than interest on an amount to 
which this subsection applies or an amount payable 
under or as a consequence of a prescribed provision of 
a law of a province) is payable to the government of a 
province by a corporation, 


(b) the amount is payable as a consequence of the 
amalgamation or merger of the corporation with an- 
other corporation, the winding-up or dissolution of the 
corporation or the corporation ceasing to be registered 
under a law of the province, 


(c) the corporation has been prescribed for the purpose 
of the definition “approved share” in subsection 
127.4(1), and 


(d) the corporation is not a registered labour-spon- 
sored venture capital corporation or a _ revoked 
corporation, 


the corporation shall pay a tax under this Part for the taxa- 
tion year in which the amount became payable equal to 
that amount. 


(3) Amalgamations and mergers — For the purposes 
of section 127.4, this Part and Part XII.5, where two or 
more corporations (each of which is referred to in this 
subsection as a “predecessor corporation”) amalgamate or 
merge to form one corporate entity (in this subsection re- 
ferred to as the “new corporation’) and at least one of the 
predecessor corporations was, immediately before the 
amalgamation or merger, a registered labour-sponsored 
venture capital corporation or a revoked corporation, 


(a) subject to paragraphs (d) and (e), the new corpora- 
tion 1s deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


(b) where a predecessor corporation was authorized to 
issue sd" class’ Ol * -silaics “UO Which tr Ulduise 
204.81(1)(c)Gi)(C) applies, the new corporation is 
deemed to have received approval from the Minister 
of Finance to issue substantially similar shares at the 
time of the amalgamation or merger; 


(c) where a share of a predecessor corporation (in this 
paragraph referred to as the “predecessor share’’) is re- 
placed on the amalgamation or merger by a new share 
of the new corporation, 


(i) the new share 


(A) is deemed not to have been issued on the 
amalgamation or merger, and 


(B) is deemed to have been issued by the new 
corporation at the time the predecessor corpora- 
tion issued the predecessor share, and 


(ii) if the new share was issued to a person who 
acquired the predecessor share as a consequence of 
a transfer the registration of which by the predeces- 
sor corporation was permitted under paragraph 
204.81(1)(c), the issuance of the new share is 
deemed to be in compliance with the conditions de- 
scribed in paragraph 204.81(1)(c); 

(d) the Minister is deemed to have registered the new 

corporation for the purposes of this Part unless 


(i) the new corporation is not governed by the Can- 
ada Business Corporations Act, 


(ii) one or more of the predecessor corporations 
was a registered labour-sponsored venture capital 
corporation the venture capital business of which 
was discontinued before the amalgamation or 
merger, 


S. 204.86(1)(c) 


(i11) One or more of the predecessor corporations 
was, immediately before the amalgamation or 
merger, a revoked corporation, 


(iv) immediately after the amalgamation or merger, 
the articles of the new corporation do not comply 
with paragraph 204.81(1)(c), or 


(v) shares other than Class A shares of the capital 
stock of the new corporation were issued to any 
shareholder of the new corporation in satisfaction 
of any share (other than a share to which clause 
204.81(1)(c)G1)(B) or (C) applied) of a predecessor 
corporation; 


(e) where paragraph (d) does not apply, the new cor- 
poration is deemed to be a revoked corporation; 


(f) subsection 204.82(1) does not apply to the new cor- 
poration; and 


(g) subsection 204.82(2) shall, in its application to the 
new corporation, be read without reference to the 
words “that begins after the end of the corporation’s 
start-up period (or, where the corporation has no start- 
up period, that begins after the time the corporation 
first issues a Class A share)’. 


Related Provisions: 87 —Géeneral rules for amalgamations; 
127.4(1.1) — Application to  labour-sponsored funds tax credit; 
211.7(2) — Effect of amalgamation on Part XII.5 tax; 211.8(1.1) — Rule 
applies to 211.8(1). 


History: Subsec. 204.85(1) amended by 2000, c. 19, subsec. 59(1), appli- 
cable to amalgamations, mergers, liquidations and dissolutions that occur 
later than July 29, 2000. Subsec. 204.85(1) formerly read: 


204.85 (1) Dissolution [or amalgamation] of federally registered 
LSVCCs — If a registered labour-sponsored venture capital corpo- 
ration or a revoked corporation has issued any Class A shares, it 
shall not be amalgamated or merged with another corporation, or be 
liquidated or dissolved, except with the written permission of the 
Minister of Finance and on any terms and conditions that are speci- 
fied by that Minister. 


Subsec. 204.85(3) added by the said c. 19, subsec. 59(2), applicable to 
amalgamations and mergers that occur after February 16, 1999. 


S. 204.85 amended by 1998, c. 19, s. 55, subsec. (1) applicable after July 
1997, and subsec. (2) applicable after, February 18, 1997. S. 204.85 for- 
merly read: 


204.85 Prohibition against dissolution — A registered labour- 
sponsored venture capital corporation or a revoked corporation shall 
not, if it has issued any Class A shares, liquidate or dissolve except 
with the written permission of the Minister of Finance and on such 
terms and conditions as are specified by that Minister. 
Definitions [s. 204.85]: “amount”, “business” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “class of shares” — 248(6); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “Minister”, “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “registered labour-spon- 


sored venture capital corporation” — 248(1); “revoked corporation” — 
204.8(1); “share”, “shareholder” — 248(1); “start-up period” — 204.8(1); 
“taxation year” — 249; “written” —- Interpretation Act 35(1)“writing”. 


204.86 (1) Return and payment of tax for federally- 
registered LSVCCs — Every registered labour-spon- 
sored venture capital corporation and every revoked cor- 
poration shall 


(a) on or before its filing-due date for a taxation year, 
file with the Minister a return for the year under this 
Part in prescribed form and containing prescribed in- 
formation, without notice or demand therefor; 


(b) estimate in the return the amount of tax and penal- 
ties, if any, payable under this Part by it for the year; 
and 

(c) on or before its balance-due day for the year, pay 
to the Receiver General the amount of tax and penal- 
ties, if any, payable under this Part by it for the year. 
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Related Provisions: 150.1(5) — Electronic filing. 


(2) Return and payment of tax for other 
LSVCCs — Where tax is payable under this Part for a 
taxation year by a corporation because of subsection 
204.82(5) or 204:85(2), the corporation shall 


(a) on or before its filing-due date for the year, file 
with the Minister a return for the year under this Part 
in prescribed form and containing prescribed informa- 
tion, without notice or demand therefor; 


(b) estimate in the return the amount of tax payable 
under this Part by it for the year; and 


(c) on or before its balance-due day for the year, pay 
to the Receiver General the amount of tax payable 
under this Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: Paras. 204.86(1)(c) and (2)(c) amended by 2003, c. 15, s. 124, 
applicable to taxation years that begin after June 2003. The paras. for- 
merly read: 
(1)(c) within 90 days after the end of the year, pay to the Receiver 
General the amount of tax and penalties, if any, payable under this 
Part by. it for the year. 


(2)(c) within 90 days after the end of the year, pay to the Receiver 
General the amount of tax payable under this Part by it for the year. 


S. 204.86 amended by 1998, c. 19, s.. 56, applicable to taxation years that 
end after February 18, 1997. S. 204.86 formerly read: 


204.86 Return and payment of tax — Every registered labour- 
sponsored venture capital corporation and every revoked corpora- 
tion shall 


(a) on or before the day on or before which it is required by 
section 150 to file its return of income under Part I for a taxa- 
tion year, file with the Minister a return for the year under this 
Part in prescribed form and containing prescribed information, 
without notice or demand therefor; 


(b) estimate in the return the amount of tax and penalties, if 
any, payable under this Part by it for the year; and 


(c) within 90 days after the end of each taxation year, pay to the 
Receiver General the amount of tax and penalties, if any, paya- 
ble under this Part by it for the year. 


Definitions [s. 204.86]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “filing-due date”, “Minister”, “prescribed”, “reg- 
istered labour-sponsored venture capital corporation” — 248(1); “revoked 
corporation” — 204.8(1); “taxation year” — 249. 


Forms [s. 204.86]: T2152: Part X.3 tax return for an LSVCC; T2152 
SCH 1: Calculating tax under: subsec. 204.82(2); T2152A: Part X.3 tax 
return and request for a refund'for an LSVCC. 


204.87 Provisions applicable to Part — Subsection 
150(3), sections 152 and 158, subsections 161(1) and 
(11), sections 162 to 164 and 165 to 167, Division J of 
Part I and section 227.1 apply. to this Part, with such mod- 
ifications as the circumstances require. 

History [Part X.3]: Part X.3 (ss. 204.8 to 204.87) added by 1994, c. 7, 


Sch: Il (1991, c. 49), s. 164, applicable after 1988, except that subpara. 
204.81(1)(c)(vi) does not apply to shares purchased before 1991, 


PART X.4 — TAX IN RESPECT OF 
OVERPAYMENTS TO REGISTERED 
EDUCATION SAVINGS PLANS 


204.9 (1) Definitions — The definitions in this subsec- 
tion apply in this Part. 

History: The opening words of subsec. 204.9(1) amended by 1998, c. 19, 
subsec. 57(1), applicable for the purpose of determining tax under Part X.4 
of the Act for months that are after 1996. The opening words formerly 
read; 


In this Part, subject to subsection (2), 


Income Tax Act 


‘excess amount” for a year at any time in respect of an 
individual means the amount, if any, by which the total of 
all contributions made after February 20, 1990 in the year 
and before that time into all registered education savings 
plans by or on behalf of all subscribers in respect of the 
individual exceeds the lesser of 


(a) the RESP annual limit for the year, and 


(b) the amount, if any, by which the RESP lifetime 
limit for the year exceeds the total of all contributions 
made into registered education savings plans by or on 
behalf of all subscribers in respect of the individual in 
all preceding years. 

Related Provisions: 146.1(2)(k) —Limit on annual RESP contribu- 


tions; 204.9(2)(a) — Where agreement entered into before February 21, 
1990. 


History: Subsec. 204.9(1)““excess amount” amended by 1998, c. 19, sub- 
sec. 57(1), applicable for the purpose of determining tax under Part X.4 of 
the Act for months that are after 1996. The definition formerly read: 


“excess amount’, for a year at any time in respect of a beneficiary, 
means the amount, if any, by which the total of all payments made 
after February 20, 1990 in the year and before that time into all reg- 
istered education savings plans by or on behalf of all subscribers in 
respect of the beneficiary exceeds the lesser of 

(a) $2,000, and 


(b) the amount, if any, by which $42,000 exceeds the total of all _ 
payments made into registered education savings plans by or on 
behalf of all subscribers in respect of the beneficiary in all pre- 
ceding years; 


Paras. (a) and (b) of the definition “excess amount” in subsec. 204.9(1)- 
amended by 1997, c..25, s. 57, applicable to months that end after 1995, 
except that, for payments made after 1989 and before 1996, 


(a) the reference to “$2,000” in para. (a) of the definition shall be read 
as “$1,500” and 


(b) the reference to “$42,000” in para. (b) of the definition shall be 
read as “$31,500”. 


Paras. (a) and (b) formerly read: 
(a) $1,500, and 


(b) the amount, if any, by which $31,500 exceeds the total of all 
payments made into registered education savings plans by or on be- 
half of all subscribers in respect of the beneficiary in all preceding 
years; 


‘““RESP lifetime limit” for a year means, 
(a) for 1990 to 1995, $31,500; and 


(b) for 1996 and subsequent years, $42,000. 


History: Subsec. 204.9(1)“RESP lifetime limit” added by 1998, c. 19, 
subsec. 57(1), applicable for the purpose of determining tax under Part X.4 
of the Act for months that are after 1996. 


“subscriber’s gross cumulative excess” at any time in 
respect of an individual means the total of all amounts 
each of which is the subscriber’s share of the excess 
amount for a relevant year at that time in respect of the 
individual and, for the purpose of this definition, a rele- 
vant year at any time is a year that began before that time. 
History: Subsec. 204.9(1)“subscriber’s gross cumulative excess” added 


by 1998, c. 19, subsec. 57(1), applicable for the purpose of determining 
tax under Part X.4 of the Act for months that are after 1996. 


“‘subscriber’s share of the excess amount” for a year at 
any time in respect of an individual means the amount de- 
termined by the formula 


(A/B) x C 
where 


A is the total of all contributions made after February 20, 
1990, in the year and before that time into all regis- 
tered education savings plans by or on behalf of the 
subscriber in respect of the individual; 
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Bis the total of all contributions made after February 20, 
1990, in the year and before that time into all regis- 
tered education savings plans by or on behalf of all 
subscribers in respect of the individual; and 


C is the excess amount for the year at that time in respect 
of the individual. 


Related Provisions: 204.9(2)(b)— Where agreement entered into 
before February 21, 1990. 


History: Subsec. 204.9(1)“subscriber’s share of the excess amount” 
amended by 1998, c. 19, subsec. 57(1), applicable for the purpose of deter- 
mining tax under Part X.4 of the Act for months that are after 1996, The 
definition formerly read: 


“subscriber’s share of the excess amount”, for a year at any time in 
respect of a beneficiary, means the amount determined by the 
formula 


where 


A is the total of all payments made in the year and before that 
time into all registered education savings. plans by or on behalf 
of the subscriber in respect of the beneficiary, 


Bis the total of all payments made in the year and before that: 
time into all registered education savings plans by or on behalf 
of all subscribers in respect of the beneficiary, and 


Cis the excess amount for the year at that time in respect of the 
beneficiary. 


(1.1) Application of subsec. 146.1(1) — The defini- 
tions in subsection 146.1(1) apply to this Part. 


(2) Agreements before February 21, 1990 — Where 
a subscriber is required, pursuant to an agreement in writ- 
ing entered into before February 21, 1990, to make pay- 
ments of specified amounts on a periodic basis into a reg- 
istered education savings plan in respect of a beneficiary, 
and the subscriber makes at least one payment under the 
agreement before that day, 


(a) the excess amount for a year in respect of the bene- 
ficiary shall be deemed not to exceed the excess 
amount for the year that would be determined under 
subsection (1) if the total of all such payments made in 
the year and, where the agreement so_ provides, 
amounts paid in the year in satisfaction of the require- 
ment to make such payments under all such agree- 
ments by all such subscribers in respect of the benefi- 
ciary were equal to the lesser of the amounts described 
in paragraphs (a) and (b) of the definition “excess 
amount” in subsection (1); and 


(b) in determining a subscriber’s share of an excess 
amount for a year, any payment included in the total 
described in paragraph (a) in respect of the year shall 
be excluded in determining the values for A and B in 
the definition “subscriber's share of the excess 
amount” in subsection (1). 


(3) Refunds from unregistered plans — For the pur- 
poses of subsection (1) and section 146.1, where an indi- 
vidual entered into an education savings plan before Feb- 
ruary 21, 1990, pursuant to a preliminary prospectus 
issued by a promoter, and the promoter refunds all pay- 
ments made into the plan and all income accrued thereon 
to the individual, each payment made by the individual 
into a registered education savings plan before December 
31, 1990 shall be deemed to be a payment made before 
February 21, 1990, to the extent that the total of all such 
payments does not exceed the amount so refunded to the 
individual. 


S. 204.9(4) 


(4) New beneficiary — For the purposes of this Part, if 
at any particular time an individual (in this subsection re- 
ferred to as the “new beneficiary”) becomes a beneficiary 
under a registered education savings plan in place of an- 
other individual (in this subsection referred to as the “‘for- 
mer beneficiary”) who ceased at or before the particular 
time to be a beneficiary under the plan, 


(a) except as provided by paragraph (b), each contri- 
bution made at an earlier time by or on behalf of a 
subscriber into the plan in respect of the former bene- 
ficiary is deemed also to have been made at that earlier 
time in respect of the new beneficiary; 


(b) except for the purpose of applying this subsection 
to a replacement of a beneficiary after the particular 
time, applying subsection (5) to a distribution after the 
particular time and applying subsection 204.91(3) to 
events after the particular time, paragraph (a) does not 
apply as a consequence of the replacement at the par- 
ticular time of the former beneficiary if 


(i) the new beneficiary had not attained 21 years of 
age before the particular time and a parent of the 
new beneficiary was a parent of the former benefi- 
clary, or 


(ii) both beneficiaries were connected by blood re- 
lationship or adoption to an original subscriber 
under the plan and neither had attained 21 years of 
age before the particular time; and 


(c) except where paragraph (b) applies, each contribu- 
tion made by or on behalf of a subscriber under the 
plan in respect of the former beneficiary under the 
plan is, without affecting the determination of the 

_ amount withdrawn from the plan in respect of the new 
beneficiary, deemed to have been withdrawn at the 
particular time from the plan to the extent that it was 
not withdrawn before the particular time. 


History: Para. 204.9(4)(b) amended by 1999, c. 22, s. 71, applicable to 
replacements of beneficiaries that occur after 1997. It formerly read: 


(b) except for the purpose of applying this subsection to a replace- 
ment of a beneficiary after the particular time, applying subsection 
204.9(5) to a distribution after the particular time and applying sub- 
section 204.91(3) to events after the particular time, paragraph 
204.9(4)(a) does not apply as a consequence of the replacement at 
the particular time of the former beneficiary where the new benefi- 
ciary had not attained 21 years of age at the particular time and a 
parent of the new beneficiary was a parent of the former benefici- 
ary; and 


Subsec. 204.9(4) amended by 1998, c. 19, subsec. 57(2), applicable to 
replacements of beneficiaries and distributions that occur after 1996. Sub- 
sec. 204.9(4) formerly read: 


(4) For the purposes of this Part, 


(a) where at any time an individual (in this paragraph referred 
to as the “new beneficiary”) becomes a beneficiary under_a reg- 
istered education savings plan in place of another individual (in 
this paragraph referred to as the “former beneficiary”) who 
ceases at that time to be a beneficiary under the plan, all pay- 
ments made before that time into the plan in respect of the for- 
mer beneficiary shall be deemed to have been made in respect 
of the new beneficiary; and 


(b) where at any time property is transferred from a trust gov- 
erned by a registered education savings plan (in this paragraph 
referred to as the “transferor plan’’) to a trust governed by an- 
other registered education savings plan (in this paragraph re- 
ferred to as the “transferee plan”), unless a beneficiary under 
the transferee plan was, immediately before that time, a benefi- 
ciary under the transferor plan, all payments made before that 
time in respect of all beneficiaries under the transferor plan 
shall be deemed to have been made in respect of the benefi- 
ciaries under the transferee plan. 
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(5) Transfers between plans — For the purposes of 
this Part, if property held by a trust governed by a regis- 
tered education savings plan (in this subsection referred to 
as the “transferor plan’) is distributed at a particular time 
to a trust governed by another registered education sav- 
ings plan (in this subsection referred to as the “transferee 
plan’), 


(a) except as provided by paragraphs (b) and (c), the 
amount of the distribution is deemed not to have been 
contributed into the transferee plan; 


(b) subject to paragraph (c), each contribution made at 
any earlier time by or on behalf of a subscriber into 
the transferor plan in respect of a beneficiary under the 
transferor plan is deemed also to have been made at 
that earlier time by the subscriber in respect of each 
beneficiary under the transferee plan; 


(c) except for the purpose of applying this subsection 
to a distribution after the particular time, applying sub- 
section (4) to a replacement of a beneficiary after the 
particular time and applying subsection 204.91(3) to 
events after the particular time, paragraph (b) does not 
apply as a consequence of the distribution where 


(1) any beneficiary under the transferee plan was, 
immediately before the particular time, a benefici- 
ary under the transferor plan, or 


(11) a beneficiary under the transferee plan had not 
attained 21 years of age at the particular time and a 
parent of the beneficiary was a parent of an indivi- 
dual who was, immediately before the particular 
time, a beneficiary under the transferor plan; 


(d) where subparagraph (c)(1) or (ii) applies in respect 
of the distribution, the amount of the distribution is 
deemed not to have been withdrawn from the trans- 
feror plan; and 


(e) each subscriber under the transferor plan is deemed 
to be a subscriber under the transferee plan. 


Related Provisions: 146.1(2)(g.2), (i.2) — Restrictions on transfers be- 
tween RESPs;: 146.1(6.1) — Effect of transfers between RESPs. 


History: Subsec. 204.9(5) added by 1998, c. 19, subsec. 57(2), applicable 
to replacements of beneficiaries and distributions that occur after 1996. 


Definitions: “amount” — 248(1); “beneficiary” — 146.1(1), 204.9(1.1); 
“contribution”, “education savings plan” — 146.1(1), 204.9(1.1); “excess 
amount” — 204.9(1); “individual” — 248(1); “parent” — 252(2)(a); “pro- 
perty” — 248(1); “registered education savings plan” — 146.1(1), 
204.9(1.1), 248(1); “RESP annual limit” — 146.1(1), 204.9(1.1); “RESP 
lifetime limit” — 204.9(1): “share” — 248(1); “subscriber” — 146.1(1), 
204.9(1.1); “subscriber’s share of the excess amount’ — 204.9(1); 
“trust” — 146.1(1), 204.9(1.1); “writing” — Interpretation Act 35(1). 


204.91 (1) Tax payable by subscribers — Every sub- 
scriber under a registered education savings plan shall pay 
a tax under this Part in respect of each month equal to 1% 
of the amount, if any, by which 


(a) the total of all amounts each of which is the sub- 
scriber’s gross cumulative excess at the end of the 
month in respect of an individual 


exceeds 


(b) the total of all amounts each of which is the por- 
tion of such an excess that has been withdrawn from a 
registered education savings plan before the end of the 
month. 


Regulations: 103(8) (withholding of tax at source). 
(2) Waiver of tax — If a subscriber under a registered 


education savings plan would, but for this subsection, be 
required to pay a tax in respect of a month under subsec- 


Income Tax Act 


tion (1) in respect of an individual, the Minister may 
waive or cancel all or part of the tax where it is just and 
equitable to do so having regard to all the circumstances, 
including 


(a) whether the tax arose as a consequence of reasona- 
ble error: 


(b) whether, as a consequence of one or more transac- 
tions or events to which subsection 204.9(4) or (5) ap- 
plies, the tax is excessive; and 


(c) the extent to which further contributions could be 
made into registered education savings plans in re- 
spect of the individual before the end of the month 
without causing additional tax to be payable under this 
Part if this Part were read without reference to this 
subsection. 


(3) Marriage [or common-law partnership] break- 
down — If at any time an individual (in this subsection 
referred to as the “former subscriber”) ceases to be a sub- 
scriber under a registered education savings plan as a con- 
sequence of the settlement of rights arising out of, or on 
the breakdown of, the marriage or common-law partner- 
ship of the former subscriber and another individual (in 
this subsection referred to as the “current subscriber’) 
who is a subscriber under the plan immediately after that 
time, for the purpose of determining tax payable under 
this Part in respect of a month that ends after that time, 
each contribution made before that time into the plan by 
or on behalf of the former subscriber is deemed to have 
been made into the plan by the current subscriber and not 
by or on behalf of the former subscriber. 


(4) Deceased subscribers — For the purpose of ap- 
plying this section where a subscriber has died, the sub- 
scriber’s estate is deemed to be the same person as, and a 
continuation of, the subscriber for each month that ends 
after the death. 


Related Provisions [s. 204.91]: 18(1)(t) — Tax is non-deductible. 


History: Subsec. 204.91(3) amended by 2000, c. 12, Sch. 2, s. 9, to re- 
place “marriage” with “marriage or common-law partnership”, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


S. 204.91 amended by 1998, c. 19, s. 58, subsec. (1) applicable for the 
purpose of determining tax under Part X.4 of the Act for months that are 
after 1996, subsec. (2) applicable for the purpose of determining tax under 
Part X.4 of the Act for months that are after January 1990, and subsecs. 
(3) and (4) applicable for the purpose of determining tax under Part X.4 of 
the Act for months that are after 1997. S. 204.91 formerly read: 


204.91 Tax payable by subscribers — Each subscriber under a 
registered education savings plan shall, in respect of each month, 
pay a tax under this Part equal to 1% of the subscriber’s share of 
each excess amount for a year at the end of that month in respect of 
a beneficiary or former beneficiary under the plan, to the extent that 
the amount of the share is not withdrawn from the plan before the 
end of that month. 
Definitions [s. 204.91]: “amount”, “common-law partnership” — 
248(1); “contribution” — 146.1(1), 204.9(1.1); “estate” — 104(1), 248(1); 
“individual”, “Minister” — 248(1); “month” — /nterpretation Act 35(1); 
“person” — 248(1); “registered education savings plan” — 146.1(1), 
204.9(1.1), 248(1); “subscriber” — 146.1(1), 204.9(1.1); “subscriber’s 
gross cumulative excess” — 204.9(1). 


204.92 Return and payment of tax — Every person 
who is liable to pay tax under this Part in respect of a 
month in a year shall, within 90 days after the end of the 
year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 
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(b) estimate in the return the amount of tax, if any, 
payable under this Part by the person in respect of 
each month in the year; and 


(c) pay to the Receiver General the amount of tax, if 
any, payable by the person under this Part in respect of 
each month in the year. 
Related Provisions: 150.1(5) — Electronic filing. 
Definitions [s. 204.92]: “amount”, “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “person”, “prescribed” — 248(1). 
Regulations: 103(8) (withholding of tax at source). 
Forms: T1E-OVP: Individual income tax return for RESP overpayments. 


204.93 Provisions applicable to Part — Subsections 
150(2) and (3), sections 152, 158 and 159, subsections 
161(1) and (11), sections 162 to 167 and Division J of 
Part I are applicable to this Part, with such modifications 
as the circumstances require. 

History [Part X.4]: Part X.4 (ss. 204.9 to 204.93) added by 1994, c. 7, 
Sch. II (1991, c. 49), s. 165, applicable to months ending after January 
1990, except that a return referred to in s. 204.92 that was filed before 
March 16, 1992 shall be deemed to have been filed in accordance with the 
requirements of that section and a payment referred to in that section that 
was paid before March 16, 1992 shall be deemed to have been paid in 
accordance with the requirements of that section. 


PART X.5 — PAYMENTS UNDER 
REGISTERED EDUCATION SAVINGS 
PLANS 


204.94 (1) Definitions — The definitions in subsection 
146.1(1) apply for the purposes of this Part, except that 
the definition “subscriber” in that subsection shall be read 
without reference to paragraph (c). 


(2) Charging provision — Every person shall pay a 
tax under this Part for each taxation year equal to the 
amount determined by the formula 


(A+B-C)xD 
where 


A is the total of all amounts each of which is an accumu- 
lated income payment made at any time that is 


(a) either 
(i) under a registered education savings plan 


under which the person is a subscriber at that 
time, or 


(i1) under a registered education savings plan 
under which there is no subscriber at that time, 
where the person has been a spouse or com- 
mon-law partner of an individual who was a 
subscriber under the plan, and 


(b) included in computing the person’s income 
under Part I for the year; 


Bis the total of all amounts each of which is an accumu- 
lated income payment that is 


(a) not included in the value of A in respect of the 
person for the year, and 


(b) included in computing the person’s income 
under Part I for the year; 


C is the lesser of 


(a) the lesser of the value of A in respect of the 
person for the year and the total of all amounts 
each of which is an amount deducted under subsec- 
tion 146(5) or (5.1) in computing the person’s in- 
come under Part I for the year, and 


S. 205(a) 


(b) the amount, if any, by which $50,000 exceeds 
the total of all amounts each of which is an amount 
determined under paragraph (a) in respect of the 
person for a preceding taxation year; and 


(a) where a tax, similar to the tax provided under 
this Part, is payable by the person for the year 
under a law of the province of Quebec, 12%, and 


(b) in any other case, 20%. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 204.94(2) amended by 2000, c.. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


The formula in subsec. 204.94(2), and para. (b) of the description of C 
amended, and the description of D added, by 1999, c. 22, subsecs. 
72(1)—(3), the formula and the description of D applicable to 1998 et seq., 
and para. (b) applicable to 1999 et seg. The formula and para. (b) formerly 
read; 


0.2x(A+B-—C) 


(b) the amount, if any, by, which $40,000 exceeds the total of all 
amounts each of which is an amount determined under paragraph 
204.94(2)C(a) in respect of the person for a preceding taxation year. 


Subsec. 204.94(2) added by 1998, c. 19, s. 59, applicable to 1998 et seq. 
Regulations: 103(8) (withholding of 20% at source). 


(3) Return and payment of tax — Every person who 
is liable to pay tax under this Part for a taxation year 
shall, on or before the person’s filing-due date for the 
year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax payable 
under this Part by the person for the year; and 
(c) pay to the Receiver General the amount of tax pay- 
able under this Part by the person for the year. 


Related Provisions: 156.1(1)“net tax owing’(b)A — Part X.5 tax in- 
cluded in calculation of instalment threshold. 


(4) Administrative rules — Subsections 150(2) and 
(3), sections 152, 155 to 156.1 and 158 to 167 and Divi- 
sion J of Part I apply with any modifications that the cir- 
cumstances require. 

Related Provisions: 156.1(1)“net tax owing’(b)A — Part X.5 tax in- 
cluded in calculation of instalment threshold. 

Regulations: 103(8) (withholding of 20% at source). 


History: Part X.5 (s. 204.94) added by 1998, c. 19, s. 59, applicable to 
1998 et seq. 


Definitions [s. 204.94]: “accumulated income payment” — 146.1(1), 
204.94(1); “amount”, “common-law partner”, “filing-due date”, “indivi- 
dual”, “Minister”, “person”, “prescribed” — 248(1); “registered education 


savings plan” — 146.1(1), 204.94(1), 248(1); “subscriber” — 204.94; “tax 
payable” — 248(2); “taxation year” — 249. 


PART XI — TAX IN RESPECT OF 
CERTAIN PROPERTY ACQUIRED BY 
TRUSTS, ETC., GOVERNED BY 
DEFERRED INCOME PLANS 


205. Application of Part — This Part applies in respect 
of a taxpayer that is 


(a) a corporation described in paragraph 149(1)(o0.1) or 
(0.2) or a trust described in paragraph 149(1)(0) or 
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(0.4), other than a trust described in paragraph 
149(1)(o) 
(i) established for the exclusive benefit of non-re- 
sidents working outside Canada, or 


(11) the only beneficiaries of which are persons 
whose entitlement thereunder arises by virtue of 
employment outside Canada; 


(b) a trust governed by a registered retirement savings 
plan; 

(c) a trust governed by a deferred profit sharing plan; 
(d) [Repealed under former Act] 


(e) a trust governed by a pegistenet retirement income 
fund; 


(f) a registered investment; or 


(g) any other person, other than a prescribed person, 

exempt from tax under Part I on its taxable income. 
Related Provisions: 204.2(2) — Where terminated plan deemed to con- 
tinue to exist; 206(2.1) — Exemption for master trust or pension fund cor- 
poration where proportional holdings election made; 207.1(1) — Tax pay- 
able by RRSP; 259(1), (2) — Proportional holdings in trust property. 


Definitions [s. 205]: “corporation” — 248(1), Interpretation Act 35(1); 
“deferred profit Shae plan” — 147(1), 248(1); “employment”, “ 


non-res- 
ident” — 248(1); “registered investment” — 204.4(1), 248(1); “registered 


retirement income fund” — 146.3(1), 248(1); “registered retirement sav- 
ings Dene ee 248(1); “taxable income” — 2(2), Ey “tax- 
payer’ — 248(1); “trust” — 104(1), 248(1), (3). 


1.T. Application Rules [s. 205]: 65(1), (1.1), (2), (5). 


Interpretation Bulletins [s. 205]: IT-412R2: Foreign property of regis- 
tered plans. 


206. (1) Definitions — In this Part, 


“affiliate” of a corporation (in this definition referred to 
as the “parent corporation”) at any time is any other cor- 
poration where, at that time, 


(a) the parent “the other 


corporation, 


corporation controls 


(b) the parent corporation or a corporation controlled 
by the parent corporation owns 


(1) shares of the capital stock of the other corpora- 
tion that would give the parent corporation or the 
corporation controlled by the parent corporation 
25% or more of the votes that could be cast under 
all circumstances at an annual meeting of share- 
holders of that other corporation, and 


(11) shares of the capital stock of the other corpora- 
tion having a fair market value of 25% or more of 
the fair market value of all the issued shares of the 
capital stock of that other corporation, or 


(c) the other corporation is controlled by a particular 
corporation and the parent corporation or a corpora- 
tion controlled by the parent corporation owns 


(i) shares of the capital stock of the particular cor- 
poration that would give the parent corporation or 
the corporation controlled by the parent corpora- 
tion 25% or more of the votes that could be cast 
under all circumstances at an annual meeting of 
shareholders of the particular corporation, and 


(ii) shares of the capital stock of the particular cor- 
poration having a fair market value of 25% or more 
of the fair market value of all the issued shares of 
the capital stock of the particular corporation; 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: The definition “affiliate” added to subsec. 206(1) by 1998, c. 19, 
subsec. 210(3), applicable to shares and indebtedness acquired after De- 
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cember 4, 1985 (otherwise than pursuant to an agreement in writing made 
before 5:00 p.m. E.S.T. on December 4, 1985). 


“carrying value” of a property of a corporation or part- 
nership at any time means 


(a) where a balance sheet of the corporation or the 
partnership as of that time was presented to the share- 
holders of the corporation or the members of the part- 
nership and the balance sheet was prepared using gen- 
erally accepted accounting principles and was not 
prepared using the equity or consolidation method of 
accounting, the amount in respect of the property re- 
flected in the balance sheet, and 


(b) in any other case, the amount that would have been 
reflected in a balance sheet of the corporation or the 
partnership as of that time if the balance sheet had 
been prepared in accordance with generally acceptable 
accounting principles and neither the equity nor con- 
solidation method of accounting were used; 

History: The definition “carrying value” added to subsec. 206(1) by 

1998, c. 19, subsec. 210(3), applicable to shares and indebtedness acquired 


after December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing made before 5:00 p.m. E.S.T. on December 4, 1985). 


“cost amount” at any time of a taxpayer’s capital interest 
in a trust that is foreign property is deemed to be the 
greater of 


(a) the cost amount of the intérest, determined without 
reference to this definition, and 


(b) where that time is more than 60 days after the end 
of a taxation year of the trust, the amount that would 
be the cost amount of the interest if new units of the 
trust had been issued in satisfaction of each amount 
payable’ 
(i) after 2000 and at or before the end of the taxa- 
tion year, by the trust in respect of the interest, 
(ii) to which subparagraph 53(2)(h)(.1) applies (or 
would apply if that subparagraph were read with- 
out reference to clauses (A) and (B) of that subpar- 
agraph), and 
(iii) that has not been satisfied at or before that 
time by the issue of new units of the trust or by a 
payment of an amount by the trust; 


_ (ii) abate es ‘not bees satiahied a 0 
time by the issue of new units of the ti tre 
- eet of an amount by the trus 


will eee oo ees ae Gye oh the definiti i 
subsec. 206(1) for es MOG, Gidea 
after December 20, 2002. 


Technical Notes (Decetibey! 20, 2002): “Cos lou: 
defined in subsection 206(1) for the purposes of Part. XI. The 
definition was introduced in 2001 to deal with arrangements 
that provided for trust income to be “capitalized” without the _ 
trust issuing new units. Under the definition, the cost amount — 
otherwise determined of a taxpayer’s interest in such a trust re- 
flects the capitalized amounts. The definition is amended to 
clarify that it applies to trusts under which all beneficiaries are 
registered plan trusts: (eg., trusts described in: si tietn (e) of 
the definition “trust” in subsection 108(1)). 
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Related Provisions: 108(1)‘cost amount” — Cost amount of capital 
interest in a trust; Reg. 5000(7)“cost amount” — Definition applies to Part 
L of Regulations. 


History: The definition “cost amount” added to subsec. 206(1) by 2001, 
c. 17, subsec. 169(2), applicable to months that end after February 2001. 


“designated value” of a property at any time means the 
greater of 


(a) the fair market value at that time of the property, 
and 


(b) the carrying value at that time of the property; 


History: The definition “designated value” added to subsec. 206(1) by 
1998, c. 19, subsec. 210(3), applicable to shares and indebtedness acquired 
after December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing made before 5:00 p.m. E.S.T. on December 4, 1985). 


“excluded share” means 


(a) a share that is of a class of shares listed on a pre- 
scribed stock exchange in Canada, where no share of 
that class has been issued after December 4, 1985 
(otherwise than pursuant to an agreement in writing 
entered into before 5:00 p.m. Eastern Standard Time 
on December 4, 1985), 


(b) a share last acquired after 1995 that is of a class of 
shares listed on a prescribed stock exchange in Can- 
ada, where 


(i) no share of that class has been issued after July 
20, 1995 (otherwise than pursuant to an agreement 
in writing made before July 21, 1995), and 


(ii) the share would not be foreign property if the 
expression “primarily from foreign property” in 
paragraph (d.1) of the definition “foreign property” 
in this subsection were read as “primarily from 
portfolio investments in property that is foreign 
property” and that paragraph were read without 
reference to “(other than an excluded share)’, and 


(c) a share last acquired after 1995 as a consequence 
of the exercise of a right acquired before 1996 where 
the share would not be foreign property if the expres- 
sion “primarily from foreign property” in paragraph 
(d.1) of the definition “foreign property” in this sub- 
section were read as “primarily from portfolio invest- 
ments in property that is foreign property” and that 
paragraph were read without reference to “(other than 
an excluded share)”; 

History: The definition “excluded share” added to subsec. 206(1) by 

1998, c. 19, subsec. 210(3), applicable to shares and indebtedness acquired 


after December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing made before 5:00 p.m. E.S.T. on December 4, 1985). 


Regulations: 3200 (prescribed stock exchange in Canada). 


“foreign property” means 


(a) tangible property situated outside Canada except 
automotive equipment registered in Canada, 


(b) automotive equipment not registered in Canada 
pursuant to the laws of Canada or a province, 


(c) intangible property (other than any property de- 
scribed in paragraphs (d) to (g)) situated outside Can- 
ada including, without restricting the generality of the 
foregoing, any patent under the laws of a country other 
than Canada and any licence in respect thereof, 


(d) any share of the capital stock of a corporation other 
than a Canadian corporation, 


(d.1) except as provided by subsection (1.1), any share 
(other than an excluded share) of the capital stock of, 
or any debt obligation issued by, a corporation (other 
than an investment corporation, mutual fund corpora- 


S. 206(1) for 


tion or registered investment) that is a Canadian cor- 
poration, where shares of the corporation can reasona- 
bly be considered to derive their value, directly or 
indirectly, primarily from foreign property, 


Proposed Amendment — 206(1)“foreign 

: : ___ property”(d.1) 

(d. 1) any share (other than an excluded share) of the 

capital stock of, or any debt obligation (other than 

indebtedness described in subparagraph (g)(iii)) is- 
_ sued by, a corporation (other than an investment cor- 
poration, a mutual fund corporation or a registered 

investment) that is a Canadian corporation, if shares 
of the corporation can reasonably be considered to 
derive their value, directly or indirectly, primarily 
from foreign property, 


Application: The February cas 2004 draft legislation, subsec. 109(3), 


will amend para. (d.1) of the definition “foreign property” in subsec. 
206(1) to read ¢ as oe eens to months Mat end after October 
2003. _ 


Technical Notes: “Foreign property” is defined in subsection 
206(1). ‘Under paragraph (d.1) of the definition, foreign pro- 
perty includes certain shares and debt issued by Canadian cor- 
porations, if shares of the corporation may reasonably be con- 


sidered to derive their value primarily from foreign property. 


Paragraph (g) of the definition treats as foreign property the 
indebtedness of a non-resident person other than indebtedness 
issued by various international organizations or indebtedness 
issued by an authorized foreign bank and payable at a Canadian 
branch of that bank. 


Paragraphs (a 1) and (g) are ¢ amended to provide that an indebt- 
edness that is a mortgage obligation secured by real property 
situated in Canada is not foreign property. For the exclusion to 
apply, the amount of the mortgage obligation (together with the 
amount of any other indebtedness in respect of the property 
that is of equal or superior rank) must not exceed the fair mar- 
ket value of the property, except as a result of a decline in the 
fair market value of the real property after issuance of the 
mortgage obligation. This test applies on an on-going basis. 


(e) except as prescribed, any share of the capital stock 
of a mutual fund corporation or investment corpora- 
tion that is not a registered investment, other than a 
share of the capital stock of an investment corporation 
that was last acquired before October 14, 1971, 


(f) any property that, under the terms or conditions 
thereof or any agreement relating thereto, is converti- 
ble into, is exchangeable for or confers a right to ac- 
quire, property that is foreign property, but not includ- 
ing property that is 
(i) a share of the capital stock of a Canadian corpo- 
ration listed on a prescribed stock exchange in 
Canada, or 


(11) a right issued before 1984 and listed on a pre- 
scribed stock exchange in Canada to acquire a 
share of the capital stock of a Canadian 
corporation, 


(g) indebtedness of a non-resident person, other than 


(1) indebtedness issued by an authorized foreign 
bank and payable at a branch in Canada of the 
bank, or 


(ii) indebtedness issued or guaranteed by 


(A) the International Bank for Reconstruction 
and Development, 


(B) the International Finance Corporation, 
(C) the Inter-American Development Bank, 
(D) the Asian Development Bank, 
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(E) the Caribbean Development Bank, 


(F) the European Bank for Reconstruction and 
Development, 


(G) the African Development Bank, or 
(H) a prescribed ee 


EXOPSRES Addition — any 
2 OD | 


spect of real pon sit 
cost amount to a a taxpayer of the : 


Dear [xxx] 


This is in tently. to your letter of x 
you seek an amendment to the : 
tain practical difficulties of monite 
character of Canadian-based commercial 10r 
curities oo 


nations as to the applicability of paragraphs (d.1) and (g) of the 
“foreign property” definition in subsection 206(1) and subsec- 


Given these bo. we are nee ee to Teco! 


perty” certificates Nepresentiig undivided Go-owilership 
ests in a pool of mortgage loans secured by real propert 
ated in Canada, subject to the following conditions: 


* at the time of issuance of the certificates, not more han 
20% of the total amount of the mortgage loans i in the 


would otherwise constitute foreign property; — 


at the time of issuance of the certificates, not more than — 
20% of the total amount of the mortgage loans in the pool — 
is attributable to mortgage Joans issued by a single oo 
or related group; 


e 


$25 million; 
the amount of each mortgage loan in the pool, at the time : 


[of] its issuance, (together with the amount of any other L 


debt of equal or superior rank) does not exceed the fair 
market value, at that time, ee the real property subject to the 
mortgage loan; and 


no mortgage loan is added to the pool after issuance of the 
certificates unless it is non-foreign property. 


As you are aware, we are also considering possibility of pro- 
viding a more general exclusion for any mortgage loan in re- 
spect of real property situated in Canada. If a decision is made 
to provide a general exclusion, it would be communicated by 


ee the Geen necessary to eae male determ _ 


tion 206(1. ny is bie conssmnnes and e ensive. = feoaly weun- 


a we will recommend to ) the Minister of Finance that 


the certificates are issued as Pat of an offering of 2 at least 


Income Tax Act 


way of public announcement. a awe sachlpie span 
more general exclusion — ed.] _ 


I trust this addresses your concerns ane thank yeu for ae 
Yours sincerely, ee . 
Brian Ernewein 
Director, Tax Legis tation’ Divigon, Tax Policy’ seach: 
(h) any interest in or right to any property that is for- 
eign property by virtue of paragraphs (a) to (g), and 


(i) except as prescribed by regulation, any interest in, 
or right to acquire an interest in, a trust (other than a 
registered investment) or a partnership; 


 . Proposed Amendment — “foreign — 
_ apranelyr § —_ depedltt onl |. fund anny 
Contacts a 


s red aiuity 
1 ee ee 


pte fu any. i tax under Part XI of the ae 
foreign property holdings of the segregated fund | 


[For the rest of this 1 news release, | see under 12. () 
a — _ 


Mouser SO Derails sof! Foreign Proper ‘ty : Limi ni G 
gated Funds Ck eee 


Finance Minister Paul ee. roca announced 4 tails of the pro- 
posed changes to the Income Tax Act that will extend 0% 
foreign property investment limit to segregated fund policies 
held under registered retirement savings plans, ae retire- 
ment income funds and other deferred-income vehicles. 


A segregated fund policy i is an arrangement created by an insur- 
ance company, under which investors’ returns are based on the 
return earned by the insurer on a specified group of properties. It 
is a life insurance product that, from the Raigathe of an inves- 
tor, is similar to a mutual fund. 


Under the existing law, units in a ‘mutual fend? are bonbttly 
treated as foreign property at any time in a year if more than 20% 
of the mutual fund’s assets in the preceding year consisted of for- 
eign property. On December 19, 1996, Minister Martin an- 
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nounced that beginning in 1998 similar rules would apply to seg- 
regated funds subject to transitional measures that would be 
discussed with the insurance industry. 


Further to these consultations, it is proposed that the erbige pro- 
perty limit be phased-in over 4 years for segregated funds created 
before 1997 and that certain segregated funds no longer issued be 
exempt from the proposed rules. Where the 20% foreign property 
limit is exceeded, the special penalty tax in the Income Tax Act 
will apply beginning January 1999 to interests in a segregated 
fund that are foreign property. The characterization of an interest 
in a segregated fund as foreign property is generally based on the 
amount of foreign property held by the fund in the previous year. 
Consequently, beginning in 1998, insurance companies will need 
to monitor the level of foreign property in perrented funds a 
they offer. 


The attached appendix. describes. ke soropaced. new aie in 


greater detail. Draft legislation to pplernen these proposals will 
be released next year. 


For further information: Andrew Nicholls, Tax Legislation Divi- 
sion, (613) 995-3586. . 


APPENDIX ee. 
Application of F oreign Property| Limit 0 o Segregated ru ds 
I. Introduction — 


The new foreign property 1 rules for sere funds will apply i in 


three situations. 


First, they will apply where 4 an. ‘interest in a oe fund i: is 
held by a tax-exempt taxpayer described in paragraphs 205(a) to 


(f) of the Income Tax Act, such as a registered pension plan 


(RPP), a trust governed by a registered retirement savings plan 


(RRSP) or a trust governed by a registered retirement income 
fund (RRIF). Such taxpayers are subject to tax under Part XI of 


the Act if they invest too heavily in “foreign property”. Under 
the proposed changes, an interest in a segregated fund will, in 
some circumstances, become a “foreign property” and the hold- 
ing of such an interest can oa in ran XT ve become 
payable. 


A similar penalty tax may apply where an interest in a segregated 
fund policy is held directly as an RRSP or RRIF (i.c., outside of 
an RRSP or RRIF trust), or where such an interest is issued under 
an RPP that is not an RPP trust or corporation. The tax will gen- 
erally be collected by the insurer that issued the segregated fund 
policy on behalf of the policyholder that is liable to pay it. 


Third, the new rules can result in Part XI tax for an insurer where 
’ the Minister accepts a segregated fund administered by the in- 
surer as a “registered investment” under PRoR OSS amendments 
to Part X.2 of the Act. 


The application of the Ope es rules to these three situations is 
described below. 


2. Tax payable under Part XI of the Income Tax Act by trusts 
governed by RRSPs, RRIFs and RPPS 


General 


A trust governed by an RRSP, RRIF or RPP is generally liable to 
pay a penalty tax under subsection 206(2) of the Act in respect of 
a month where the cost amount to the trust of the “foreign pro- 
perty” (as defined in subsection 206(1)) held by the trust exceeds 
20% of the cost amount to the trust of all property held by it. 
Under paragraph (i) of the definition “foreign property”, an inter- 
est in a trust is a foreign property, except where the trust is. a 
“registered investment” or where the interest in the trust is pre- 
scribed not to be a foreign property under the Income Tax Regu- 
lations. Under the proposed amendments, after 1998, an interest 
in a segregated fund will be a treated as an interest in a trust for 
the purpose of Part XI. As a consequence, a trust governed by an 
RRSP, RRIF or RPP that holds a segregated fund policy in any 
month that ends after 1998 may be liable to pay the penalty tax 
under Part XI. 


When is an Interest in a Segregated Fund Prescribed Not to be a 
Foreign Property? 

The proposed amendments include a number of transitional pro- 
visions described below. However, section 5000 of the Regula- 
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tions will prescribe an interest in a segregated fund held at a par- 
ticular time not to be a foreign property in two cases: 


* where the particular time is after 1999 and, throughout the 
last year that ended before the particular time (or at the end 
of the year that includes the particular time, if the fund was 
created in the year that includes the particular time), the total 
cost amount of all the foreign property held by the segregated 
_ fund does not exceed 20% of the cost amount of all the pro- 
perty held by it; or 


e “where each policyholder holding an interest in the segregated 

_ fund at the particular time held an interest in the fund at the 
end of 1996 or acquired the interest from another policy- 
holder who held an interest in the fund before 1997. 


Transitional rules are proposed for 1999, 2000 and 2001 to give 
insurers an opportunity to shift the properties held by the segre- 
gated funds that they administer from foreign properties to non- 
foreign properties. To this end, an interest in a segregated fund 
will be prescribed not to be a foreign property in 1999 where: 


* the segregated fund was created before 1997 and, at any time 
in the first 90 days of 1998, the fair market value (FMV) of 
all the foreign property held by the fund does not exceed 80 
per cent of the FMV of all the property held by the fund; 


«the segregated fund was created in 1997 or 1998 and, at any 
time in the first 90 days of its 1998 taxation year, the FMV of 
all the foreign property held by the fund does not exceed 20% 
of the FMV of all of the property held by the fund; or 


= ihe segregated fund was created in 1999 and, at the end of 

1999, the cost amount of all of the foreign property held by 
_ the fund does not exceed 20 per cent of the cost amount of all 
_of the property held by the fund. 


In 2000, an interest in a segregated fund will be prescribed not to 
be a foreign property if the segregated fund was created before 
1997 and, throughout 1999, the cost amount of all the foreign 
property held by the segregated fund does not exceed 60 per cent 
of the cost amount of all the property held by the fund. 


In 2001, an interest in a segregated fund will be prescribed not to 
be a foreign property if the segregated fund was created before 
1997 and, throughout 2000, the cost amount of all the foreign 
property held by the segregated fund does not exceed 40 per cent 
of the cost amount of all the preperty held by the segregated 
fund. 


“Cost Amount for the Purposes of Part XI of the Act 


Under the proposed amendments, where an interest in a segre- 
gated fund is, after 1998, treated as “foreign property”, the “cost 
amount” of the interest will be determined on a lagged basis. 


Specifically, the “cost amount’ of an interest in a segregated 
fund to an RRSP trust, RRIF trust or RPP will be its adjusted 
cost base (ACB), except that the ACB adjustments that would 
otherwise be required in a particular calendar year will not be 
made until after March of the following calendar year. An inter- 
est in a segregated fund will have a known constant ACB 
throughout each year as ACB adjustments in respect of the year 
will not be made until the following year, making it possible for 
taxpayers subject to the foreign property penalty tax to comply 
with the foreign property limit on an on-going basis. 


3. New Foreign Property Limits with respect to Segregated Fund 
Policies Issued or Effected as RRSPs or RRIFs and Policies Is- 
sued under RPPs 


Segregated Fund Policies Issued or Effected as RRSPs or RRIFs 


The new rules will also apply where, after 1998, an individual 
holds an interest in a segregated fund directly as an RRSP or 
RRIF (.e., outside a RRSP or RRIF trust). In general, the policy- 
holder’s liability for penalty tax will be determined on a policy- 
by-policy basis. Where the penalty tax is owing, the insurer that 
issued the segregated fund will be required to collect the penalty 
tax on behalf of the policyholder. 


A policyholder will be liable to pay the penalty tax in respect of a 
segregated fund policy for any month where the total cost 
amount (determined on a lagged basis as described above) at the 
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end of the month of all the interests in segregated funds under the 
policy that are foreign properties exceeds 20 a cent of the total 
of 


¢ the cash surrender value of the policy at the end of the month 
(not including any amount in respect of an interest in a segre- 
gated fund), and 


° the total cost amount (determined on a lagged basis) at the 
end of the month of all the interests in segregated funds under 
the policy. 


For this purpose, whether an interest in a segregated fund is a 
foreign property is determined using the definition of “foreign 
property” described above. 


Where an insurer has issued interests in more than one segre- 
gated fund policy, the insurer will be able to treat those policies 
as one policy for purposes of calculating how much penalty tax is 
payable. The election will allow policies that derive their value 
largely from foreign property to be offset by policies that derive 
their value largely from non-foreign property. 


Segregated Fund Policies Issued under RPPs 


The administrator of an RPP (other than an RPP trust or corpora- 
tion) may also be liable to pay foreign property tax where the 
RPP is funded or partially funded by an interest in a bees 
fund policy. 


The administrator’s liability will be determined on an insurer- by- 
insurer basis. As a consequence, all the segregated fund policies 
used to fund the RPP that were issued by a particular insurer will 
be grouped together for this purpose. The administrator will be 
liable to pay tax in a given month in respect of the policies issued 
by a particular insurer where the total cost amount (determined 


on a lagged basis as described above) at the end of the month of 


all the interests in segregated funds that arise under the policies 
and that are foreign properties exceeds 20% of the total of 


¢ the cash surrender values, at the end of the month, of all the 
policies (not including any amount in respect of an interest in 
a segregated fund), and 


¢ the total cost amount (determined on a lagged basis) at the 
end of the month of all the interests in segregated funds that 
arise under the policies. 


For this purpose, whether an interest in a semrepated fund is a 
foreign property will be determined using the definition of “for- 
eign property” described above. 


Where an RPP is funded with segregated fund policies issued by 
more than one insurer, the administrator of the RPP will be able 


to elect to treat all such insurers as one insurer for purposes of 


determining its penalty tax liability. Where the policies issued by 
one insurer have a high foreign property content, the election will 
make it possible for an administrator to offset that high foreign 
property content with the non-foreign property content of poli- 
cies issued by other insurers. 


The responsibility for collecting and remitting an administrator’s 
penalty tax falls on the insurer, unless the administrator makes 
the election to treat all insurers as one. Where this election is 
made, the responsibility for collecting and remitting the penalty 
tax falls on the administrator. 


{For the rest of this news release, see bie: 204.4(1) — ed.] 


Department of Finance news release, October 27, 1998: 
Segregated Funds 


Proposed new rules for segregated funds were announced on Oc- 
tober 23, 1997. These rules, which are not included in the draft 
legislation, are intended to put interests in segregated funds of- 
fered by life insurers on an equal footing with units in mutual 
funds for the purposes of the 20% foreign property limit. The 
October 23, 1997 press release indicated that these rules would 
begin to apply from January 1999. However, consultation with 
the insurance industry has indicated the considerable extent of 
the systems changes that will be required for the insurance indus- 
try to monitor these limits, and the need to consider substantial 
technical amendments to the rules governing the taxation of seg- 
regated funds. Given the technical and administrative issues as- 
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sociated with this proposal, the Minister announced that the for- 
eign property rules for segregated funds would apply mea as or 
January 2001. 


Federal budget, supplementary information, Pobiiary 
28, 2000: Extension of FPR Rules to Segregated Funds 


Although the FPR currently applies to mutual funds which issue 
units to deferred income plans, there is currently no legislation 
providing for its application to segregated funds. Segregated 
funds are insurance products offered by life insurers which are 
broadly analogous to mutual funds. As announced by the Min- 
ister of Finance by press release on October 27, 1998, proposed 
rules to extend the FPR to ma cates funds were to be effective 
as of January 2001. 


The FPR for segregated funds will contain the same one-year lag 
as is provided for mutual funds (i.e., an interest in a mutual fund 
is generally not treated as foreign property during a year, pro- 
vided the mutual fund satisfied the FPR limit throughout the pre- 
vious year). In order to provide a better opportunity for insurance 
companies to institute systems changes to allow foreign property 
levels to be monitored for segregated funds, the budget proposes 
that the FPR for segregated funds apply after 2001 (rather than 
after 2000). 


Department of Finance news release Backgrounder, 
December 21, 2000: Segregated Funds and Foreign Property 


Also under review and development are the tax rules that apply 
to life insurers’ “segregated fund” investment products. The De- 
partment has undertaken extensive consultations with the insur- 
ance industry with a view to improving several aspects of these 
rules, and detailed legislative eee are expected to be re- 
leased in 2001. 


Among other things, the proposals mai include measures that af- 
fect the application to segregated funds of the foreign property 
rule (FPR). The application of the FPR to segregated funds was 
previously proposed to apply as of 2002, with the result that in- 
surers would have been required to have monitoring systems in 
place by the beginning of 2001. In recognition of the fact that the 
specific rules are still under development, and in recognition of 
the need for the industry to implement associated systems 
changes, the FPR will be extended to the funds only as of the 
second year following the year in which the proposals are final- 
ized. This deferral will ensure that insurers have the information 
they need to implement those systems fully and efficiently. 


Related Provisions: 206(1.1) — Exception where substantial Canadian 
presence; 206(1.4) — Interpretation; 206(1.5) — Identical property. 
History: Para. (g) of the definition “foreign property” in subsec. 206(1) 
amended by 2001, c. 17, subsec. 169(1), applicable after June 27, 1999. It 
formerly read: 
(g) indebtedness of a non-resident person, other than indebtedness 
issued or guaranteed by 
(1) the International Bank for Reconstruction and Development, 
(1,1) the International Finance Corporation, 
(11) the Inter-American Development Bank, 
(111) the Asian Development Bank, 
(iv) the Caribbean Development Bank, 
(iv.1) the European Bank for Reconstruction and Development, 
(iv.2) the African Development Bank, or 
(v) a prescribed person, 
Paras. (d.1) and (e) of the definition “foreign property” in subsec. 206(1) 
amended by 1998, c. 19, subsec. 210(1), para. (d.1) applicable to shares 
and indebtedness acquired after December 4, 1985-(otherwise than pursu- 
ant to an agreement in writing made before 5:00 p.m. E.S.T. on December 
4, 1985) except that, with respect to shares and indebtedness last acquired 
before 1996, the reference to “primarily from foreign property” in that par- 
agraph shall be read as a reference to “primarily from portfolio invest- 
ments in property that is foreign property”, and para. (e) applicable to 
months that end after June 1995. Paras. (d.1) and (e) formerly read: 
(d.1) any share of the capital stock of or any debt obligation issued 
by a Canadian corporation, if shares of the corporation may reason- 
ably be considered to derive their value, directly or indirectly, pri- 
marily from portfolio investments in property that is foreign pro- 
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perty, but not including a share of a corporation listed on a 
prescribed stock exchange in Canada that is of a class of the capital 
stock of the corporation no share of which has been issued after 
December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing entered into before 5:00 p.m. Eastern Standard Time on Decem- 
ber 4, 1985), 


(e) any share of the capital stock of a mutual fund corporation that is 
neither an investment corporation nor a registered investment, ex- 
cept as prescribed by regulation, 


Subparas. (g)(iv.1) and (iv.2) added to the definition “foreign property” by 
the said c. 19, subsec. 210(2), (iv.1) applicable to months after March 
1991, and (iv.2) applicable to months after 1996. 


The opening words of para. (g) of “foreign property” in subsec. 206(1) 
substituted by 1994, c. 21, subsec. 93(1), applicable to months after 1992. 
The opening words of that para. formerly read: . 


(g) any bond, debenture, mortgage, note or similar obligation of, or 
issued by, a person not resident in Canada, except any such bond, 
debenture, mortgage, note or similar obligation issued or guaranteed 
by 
Subpara. (g)(i.1) added to “foreign property” by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 166(1), applicable after July 13, 1990. 


- Regulations: 221(3) (information return by issuer of share or trust inter- 
est claimed not to be foreign property); 3200 (prescribed stock exchange); 
5000 (property prescribed not to be foreign property). 


1.T.. Application Rules: 65(5) (amalgamation of mutual 
corporations). 


Interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


fund 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


“investment activity” of a particular corporation means 
any business carried'on by the corporation, or any holding 
of property by the corporation otherwise than as part of a 
business carried on by the corporation, the principal pur- 
pose of which is to derive income from, or to derive prof- 
its from the disposition of, 


(a) shares (other than shares of the capital stock of an- 
other corporation in which the particular corporation 
has a significant interest, where the primary activity of 
the other corporation is not an investment activity), 


(b) interests in trusts, 


(c) indebtedness (other than indebtedness owing by 
another corporation in which the particular corporation 
has a significant interest, where the primary activity of 
the other corporation is not an investment activity), 


(d) annuities, 


(e) commodities or commodities futures purchased or 
sold, directly or indirectly in any manner whatever, on 
a commodities or commodities futures exchange (ex- 
cept commodities manufactured, produced, grown, ex- 
tracted or processed by the corporation or another cor- 
poration with which the corporation does not deal at 
arm’s length), 
(f) currencies (other than currencies in the form of nu- 
mismatic coins), 
(g) interests. in funds or entities other than corpora- 
tions, partnerships and trusts, 
(h) interests or options in respect of property described 
in any of paragraphs (a) to (g), or 
(i) any combination of properties described in any of 
paragraphs (a) to (h); 
Related Provisions: 206(4), 251(1) — Meaning of arm’s length. 
History: The definition “investment activity” added to subsec. 206(1) by 
1998, c. 19, subsec. 210(3), applicable after 1995. 


“qualified property” of a corporation means a property 
(other than a debt obligation or share issued by an affiliate 
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of the corporation or by any corporation related to the 
corporation) owned by the corporation and used by it or 
an affiliate of the corporation in a specified active busi- 
ness carried on by it or the affiliate; 

History: The definition “qualified property” added to subsec. 206(1) by 
1998, c. 19, subsec. 210(3), applicable to shares and indebtedness acquired 


after December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing made before 5:00 p.m. E.S.T. on. December 4, 1985). 


“significant interest” has the meaning that would be as- 
signed by section 142.2 if that section were read without 
reference to paragraphs 142.2(3)(b) and (c); 


History: The definition “significant interest” added to subsec. 206(1) by 
1998, c. 19, subsec, 210(3), applicable after 1995. 


“small business investment amount” of a taxpayer for a 
month means the greater of 


(a) the total of the cost amounts of all small business 
properties to the taxpayer at the end of the month, and 


(b) the quotient obtained when the total of all amounts 
determined for each of the three preceding months, 
each of which is the total of the cost amounts of all 
small business properties to the taxpayer at the end of 
that preceding month, is divided by three; 

History: The definition “small business investment amount” in subsec. 


206(1) amended by 2000, c.. 19, subsec. 60(1), applicable to months that 
end after 1997. The definition formerly read: 


“small business investment amount” of a taxpayer for. a month 
means the quotient obtained when the total of all amounts deter- 
mined for each of the three preceding months, each of which is the 
total of the cost amounts of all small business properties to the tax- 
payer at the end of that preceding month, is divided by three; 


‘small business property” of a taxpayer at a particular 
time means property acquired by the taxpayer after Octo- 
ber 31, 1985 that is at that particular time 


(a) a property prescribed to be a small business 
security, 


(b) a share of a class of the capital stock of a corpora- 
tion. prescribed to be a small business investment 
corporation, 


(c) an interest of a limited partner in a partnership pre- 
scribed to be a small business investment limited part- 
nership, or 


(d) an interest in a trust prescribed to be a small busi- 
ness investment trust, 


where 


(e) the taxpayer is a prescribed person in respect of the 
property, or 


(f) throughout the period that began at the time the 
property was first acquired (otherwise than by a broker 
or dealer in securities) and ends at the particular time, 
the property was not owned by any person other than 


(i) the taxpayer, 
(ii) a trust governed by a particular registered re- 
tirement income fund or registered retirement sav- 
ings plan if 

(A) the taxpayer is another trust governed by a 


registered retirement income fund or registered 
retirement savings plan, and 


(B) the annuitant under the particular fund or 
plan (or the spouse, common-law partner, for- 
mer spouse or former common-law partner of 
that annuitant) is also the annuitant under the 
fund or plan referred to in clause (A), or 


(i1i) an annuitant under a registered retirement in- 
come fund or registered retirement savings plan 
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that governs the taxpayer, or a spouse, common- 
law partner, former spouse or former common-law 
partner of that annuitant; 
Related Provisions: 252(3) — Extended meaning of “spouse” and “‘for- 
mer spouse”. 
History: Cl. (f)(i1)(B) and subpara. (f)(iii) of the definition “small busi- 
ness property” in subsec. 206(1) amended by 2001, c. 17, s. 241, applica- 
ble to 2001 et seg. except that, if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obliga- 
tions Act [2000, c. 12], in respect of the 1998, 1999 or 2000 taxation years, 
the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year and subsequent taxation years. Cl. (f)(1)(B) and 
subpara. (f)(ii1) formerly read: 


(B) the annuitant under the particular fund or plan (or the 
spouse or former spouse of. that annuitant) is also the annuitant 
under the fund or plan referred to in clause (A), or 


(iii) an annuitant under a registered retirement income fund or regis- 
tered retirement savings plan that governs the taxpayer, or a spouse 
or former spouse of that annuitant; 


The portion of the definition “small business property” in subsec. 206(1) 
after para. (d) amended by 2000, c. 19, subsec. 60(2), applicable to months 
that end after 1997. The portion formerly read: 


where the taxpayer is 
(e) a prescribed person in respect of the property, or 


(f) the first person (other than a broker or dealer in securities) to 
have acquired the property and the taxpayer has owned the pro- 
perty continuously since it was so acquired. 


Regulations: 5100-5104 (prescribed property). 


“specified active business” carried on by a corporation, 
at any time, means a particular business that is carried on 
by the corporation in Canada where 


(a) the corporation employs in the particular business 
at that time more than 5 full-time employees and at 
least 


(i) 50% of the full-time employees employed by 
the corporation at that time in the particular busi- 
ness are employed in Canada, and 


(11) 50% of the salaries and wages paid to employ- 
ees employed at that time in the particular business 
are reasonably attributable to services rendered in 
Canada by the employees, or 


(b) one or more other corporations associated with the 
corporation provide, in the course of carrying on one 
or more other active businesses, managerial, adminis- 
trative, financial, maintenance or other similar services 
to the corporation in respect of the particular business 
and 


(1) the corporation could reasonably be expected to 
require more than 5 full-time employees at that 
time in respect of the particular business if those 
services had not been provided, 


(ii) at least 50% of the full-time employees em- 
ployed at that time by the corporation in the partic- 
ular business and by the other corporations in the 
other active businesses are employed in Canada, 
and 


(111) at least 50% of the salaries and wages paid to 
employees employed at that time by the corpora- 
tion in the particular business and by the other cor- 
porations in the other active businesses are reason- 
ably attributable to services rendered in Canada by 
the employees, 


but does not include a business carried on by the corpora- 
tion the principal purpose of which is to derive income 
from, or from the disposition of, shares and debt obliga- 
tions the value of which can reasonably be considered to 
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derive, directly or indirectly, primarily from foreign 
property; 

History: The definition “specified active business” added to subsec. 
206(1) by 1998, c. 19, subsec. 210(3), applicable to shares and indebted- 


ness acquired after December 4, 1985 (otherwise than pursuant to an 
agreement in writing made before 5:00 p.m. E.S.T. on December 4, 1985). 


‘specified proportion” of a member of a partnership for 
a fiscal period of the partnership means the proportion 
that the member’s share of the total income or loss of the 
partnership for the partnership’s fiscal period is of the 
partnership’s total income or loss for that period and, for 
the purpose of this definition, where that income or loss 
for a period is nil, that proportion shall be computed as if 
the partnership had income for that period in the amount 
of ae 000,000. 


teed Repeal — 206(1 )“specified — 
proportion” 
op icston. The baa 27, 2004 draft icanlanen: _subsec, 109(5), 


will repeal the definition ° Ce Pe in ee 206(1), epplice 
ble : ‘December 20, 2002, 


History: The definition “specified proportion” added to subsec. 206(1) by 
1998, c. 19, subsec. 210(3), applicable to shares and indebtedness acquired 
after December 4, 1985 (otherwise than pursuant to an agreement in writ- 
ing made before 5:00 p.m. E.S.T. on December 4, 1985). 


(1.1) Exception where substantial Canadian pres- 
ence — Property described in paragraph (d.1) of the def- 
inition “foreign property” in subsection (1) does not, at a- 
particular time, include property of a taxpayer that is a 
share or debt obligation that was issued by a corporation 
that, at the particular time, is a Canadian corporation 
where 


(a) either at any time in any of the last 15 months be- 
ginning before the time (in this subsection referred to 
as the “acquisition time”) when the property was last 
acquired before the particular time by the taxpayer or 
at any time in the calendar year that includes the ac- 
quisition time, the total of all amounts each of which 
is the designated value of a qualified property of the 
corporation or an affiliate of the corporation exceeded 
$50,000,000; 


(b) the particular time is not later than the end of the 
15th month ending after the acquisition time and, at 
any time in any of the last 15 months beginning before 
the acquisition time, the total of all amounts each of 
which is the designated value of a qualified property 
of the corporation or another corporation controlled by 
the corporation exceeded 50% of the lesser of the fair 
market value of all of the corporation’s property and 
the carrying value of all of the corporation’s property; 


(c) the particular time is after the acquisition time and, 
at any time in any of the first 15 months beginning 
after the acquisition time, the total of all amounts each 
of which is the designated value of a qualified pro- 
perty of the corporation or another corporation con- 
trolled by the corporation exceeded 50% of the lesser 
of the fair market value of all of the corporation’s pro- 
perty and the carrying value of all of the corporation’s 


property; 
(d) the particular time is after 1995 and, at the particu- 
lar time, 

(i) either 


(A) the corporation was incorporated or other- 
wise formed under the laws of Canada or a 
province, or 
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(B) where the corporation was not required to 
maintain an office under the laws by or under 
which it was incorporated, the maintenance of 
an office in Canada is required under the consti- 
tutional documents of the corporation, 


(ii) the corporation maintains an office in Canada, 
and 


(1) any of the following conditions applies, 
namely, 


(A) the corporation employs more than 5 indi- 
viduals in Canada full time and those individu- 
als are not employed primarily in connection 
with 
(1) an investment activity of the corporation 
or another corporation with which the corpo- 
ration does not deal at arm’s length, 


(II) 'a business carried on by the corporation 
through a partnership of which the corpora- 
tion is not a majority interest partner, or 


(IIJ) a business carried on by another corpo- 
ration with which the corporation does not 
deal at arm’s length through a partnership of 
which that other corporation is not a major- 
ity interest partner, 


(B) another corporation that is controlled by the 
corporation employs more than 5 individuals in 
Canada full time and those individuals are not 
employed primarily in connection with 


(1) an investment activity of the other corpo- 
ration or another corporation with which the 
other corporation does not deal at arm’s 
length, 


(II) a business carried on by the other corpo- 
ration through a partnership of which the 
other corporation is not a majority interest 
partner, or 


(III) a business carried on by another corpo- 
ration with which the other corporation does 
not deal at arm’s length through a partner- 
ship of which that other corporation is not a 
majority interest partner, 


(C) the total amount incurred by the corporation 
for the services (other than services relating to 
an investment activity of the corporation or an- 
other corporation with which the corporation 
does not deal at arm’s length) of employees and 
other individuals rendered in Canada in any cal- 
endar year that ends in any of the last 15 
months that end before the particular time ex- 
ceeds $250,000, 


(D) the total amount incurred by another corpo- 
ration that is controlled by the corporation for 
the services (other than services relating to an 
investment activity of the other corporation or 
another corporation with which the other corpo- 
ration does not deal at arm’s length) of employ- 
ees and other individuals rendered in Canada in 
any calendar year that ends in any of the last 15 
months that end before the particular time ex- 
ceeds $250,000, or 


(E) in the calendar year that includes the partic- 
ular time the corporation was continued from a 
jurisdiction outside Canada, or incorporated or 
otherwise formed and the total amount incurred 
in the year by the corporation for the services 


(other than services relating to an investment 
activity of the corporation or another corpora- 
tion with which the corporation does not deal at 
arm’s length) of employees and other individu- 
als rendered in Canada exceeds $250,000; or 


(e) the particular time is after 1995 and, at the particu- 
lar time, all or substantially all of the property of the 
corporation is not foreign property. 


Related Provisions: 206(1.2) — Application to partnerships; 256(6), 
(6.1) — Meaning of “controlled”. 


History: Subsec. 206(1.1) added by 1998, c. 19, subsec. 210(4), applica- 
ble after December 4, 1985. 


(1.2) Partnerships — For the purposes of paragraphs 
(1.1)(a) to (c) and this subsection, 


(a) a member of a partnership 


(i) is deemed not to own any interest in the partner- 
ship at any time, and 


(ii) is deemed to own the member’s specified pro- 
portion for the partnership’s first fiscal period that 
ends at or after that time of each property that 
would, if the assumption in paragraph 96(1)(c) 
were made, be owned by the partnership at that 
time; and 


(b) the carrying value at that time of that specified pro- 
portion of a partnership’s property: is deemed to be 
that specified proportion of the carrying value at that 
time to the partnership of that property. 


History: Subsec. 206(1.2) added by 1998, c. 19, subsec. 210(4), applica- 
ble after December 4, 1985. 


(1.3) Interpretation — For the purpose of paragraph 
(1.1)(d), 


(a) an employee of a corporation is deemed to be em- 
ployed in Canada where the corporation’s permanent 
establishment (as defined by regulation) to which the 
employee principally reports is situated in Canada; 
and 


(b) services are deemed to be rendered in Canada to a 
corporation where the permanent establishment (as de- 
fined by regulation) for which the services are ren- 
dered is situated in Canada. 


History: Subsec. 206(1.3) added by 1998, c. 19, subsec. 210(4), applica- 
ble after December 4, 1985. 


Regulations: 8201, 8201.1 (permanent establishment). 


(1.4) Rights in respect of foreign property — For 
the purpose of determining whether a property owned by 
a taxpayer is foreign property at any time because of para- 
graph (f) or (h) of the definition “foreign property” in 
subsection (1), it shall be assumed that each other pro- 
perty not owned at that time by the taxpayer was acquired 
immediately before that time by the taxpayer. 

History: Subsec. 206(1.4) added by 1998, c. 19, subsec. 210(4), applica- 
ble after December 4, 1985. 


(1.5) Identical property — Notwithstanding paragraphs 
(d.1), (f) and (h) of the definition “foreign property” in 
subsection (1), a property shall not be considered to be 
foreign property at a particular time of a taxpayer because 
of any of those paragraphs where 


(a) the property is 
(1) a share or debt obligation issued by a Canadian 
corporation, or 
(ii) an interest in, a right to, a property that is con- 
vertible into or a property that is exchangeable for, 
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a share or debt obligation issued by a Canadian 
corporation; and 


(b) the property, or the share or obligation referred to 
in subparagraph (a)(ii), is identical to another property 
that is owned at the particular time by the taxpayer and 
that is not foreign property at the particular time of the 
taxpayer. 

Related Provisions: 248(12) — Whether properties are identical. 


History: Subsec. 206(1.5) added by 1998, c. 19, subsec. 210(4), applica- 
ble after December 4, 1985. 


(2) Tax payable — Where, at the end of any month, 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the cost 
amount of a foreign property to a taxpayer de- 
scribed in any of paragraphs 205(a) to (f) 


exceeds the total of 


(11) where the taxpayer is described in any of 
paragraphs 205(b), (c) and (e), all amounts each of 
which is the cost amount to the taxpayer of a for- 
eign property that was not at the end of the month a 
qualified investment (within the meaning assigned 
by subsection 146(1) or 146.3(1) or section 204, as 
the case may be) of the taxpayer, and 


(111) all amounts (other than an amount included in 
respect of the taxpayer for the month under subpar- 
agraph (11)) each of which is the cost amount to the 
taxpayer of foreign property that became foreign 


property of the taxpayer after its last acquisition by | 


the taxpayer and at a time that is not more than 24 
months before the end of the month, 


exceeds the total of 


(b) 30% of the total of all amounts each of which is 
the cost amount of a property to, the taxpayer, and 


(c) in the case of a taxpayer described in paragraph 
205(a), (b), (c) or (e), other than a taxpayer described 
in paragraph 149(1)(0.2), the lesser of 


(i) three times the small business investment 
amount of the taxpayer for the month, and 


(ii) 20% of the total of all amounts each of which is 
the cost amount of a property to the taxpayer, 


the taxpayer shall, in respect of that month, pay a tax 
under this Part equal to 1% of the lesser of the excess and 
the total of all amounts each of which is the cost amount 
to the taxpayer of each of its foreign properties that was 
acquired after June 18, 1971. 


Related Provisions: 107.4(3)(c) — Cost of property after qualifying 
disposition to trust; 206(2.1) — Limitation — maximum tax payable by 
registered investment; 206(3.1) — Reorganizations, etc.; 207(1) — Return 
and payment of tax; 207(2) — Trustee liable for tax; 259 — Proportional 
holdings in trust property. 


History: Subsec. 206(2) amended by 2000, c. 14, s. 41 to substitute 
“30%” for “20%”, applicable to months that end after 1999, except that for 
months in 2000 the reference to “30%” shall be read as “25%”. 


Para. 206(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24); subsec. 
120(1), applicable to months ending after December 20, 1991. Para. (a) 
formerly read: 


(a) the total of all amounts each of which is the cost amount of a 
foreign property to a taxpayer described in any of paragraphs 205(a) 
to (f) (other than, where the taxpayer is described in any of 
paragraphs (b), (c) and (e), a foreign property that was not at the end 
of the month a qualified investment, within the meaning assigned by 
subsection 146(1) or 146.3(1) or section 204, as the case may be, of 
the taxpayer.) 


Para. 206(2)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
166(2), to substitute “20% ” for “10% ”, applicable to months ending after 
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1989 except that for months in 1990, 1991, 1992 and-1993 the reference in 
para. (b) to “20%” shall be read as “12%”, “14%”, “16%” and “18%” 
respectively. 


Subpara. 206(2)(c)(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 166(3), applicable to months ending after 1989. That subpara. for- 
merly read: 


(ii) two times the amount determined under paragraph (b), 
Regulations: 5000. 
I.T. Application Rules: 65. , 


Interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


Forms: T3P: Employees’ pension plan income tax return. 


(2.01) [Tax payable by] Registered investments — 
Notwithstanding subsection (2), the tax payable under this 
section by a registered investment in respect of a month is 
equal to the lesser of 


(a) the tax that would, but for this subsection, be paya- 
ble by the registered investment in respect of the 
month, and 


(b) the greater of 
(1) 20% of the amount determined under paragraph 


(a), and 

(11) the amount determined by the formula 
$5,000 + (A x B/C) 

where 


A. is equal to the amount determined under para- ” 
graph (a), | 
B_ is equal to 


(A) where the registered investment is a 
trust, the total of all amounts each of which 
is the fair market value at the end of the 
month of an interest in the registered invest- 
ment that is held at that time by a taxpayer 
described in any of paragraphs 205(a) to (f) 
or by a mutual fund corporation, investment 
corporation, mutual fund trust, prescribed 
trust or prescribed partnership, and 


(B) where the registered investment is a cor- 
poration, the total of all amounts each of 
which is the fair market value at the end of 
the month of a share of the capital stock of 
the registered investment that is held at that 
time by a taxpayer described in any of 
paragraphs 205(a) to (f) or by a mutual fund 
corporation, investment corporation, mutual 
fund trust, prescribed trust or prescribed 
partnership, and 


C is equal to 


(A) where the registered investment is a 
trust, the total of all amounts each of which 
is the fair market value at the end of the 
month of an interest in the registered invest- 
ment that is held at that time, and 


(B) where the registered investment is a cor- 
poration, the total of all amounts each of 
which is the fair market value at the end of 
the month of a share of the capital stock of 
the registered investment that is held at that 
time. 


History: Subsec. 206(2.01) added by 1998, c. 19, subsec. 210(5), applica- 
ble to months that end after 1992. 


Regulations: 5002 (prescribed trust and prescribed partnership for 
206(2.01)(b)(ii)B). 
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(2.1) Exemption — Notwithstanding section 205, sub- 
section (2) does not apply to a trust described in para- 
graph 149(1)(0.4) or a corporation described in paragraph 
149(1)(0.2) in respect of any month that falls within a pe- 
riod for which the trustee or the corporation, as the case 
may be, elects in accordance with subsections 259(1) and 
(3): 

History: Subsec. 206(2.1) substituted by 1994, c. 21, subsec. 93(2), appli- 
cable to 1992 et seq. That subsec. formerly read: 


(2.1) Exemption — Notwithstanding section 205, subsection (2) 
shall not apply in respect of a trust described in paragraph 
149(1)(0.4) in respect of any month that falls within a period in re- 
spect of which the trustee has elected in accordance with subsection 
259(2). 


interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


(3) [Repealed] 
History: Subsec. 206(3) repealed by 1998, c. 19, subsec. 210(6), applica- 
ble to months that end after June 1995. Subsec. 206(3) formerly read: 


(3) Shares in investment corporation — Notwithstanding the 
definition “foreign property” in subsection (1), a share of the capital 
stock of an investment corporation (other than a registered invest- 
ment) acquired after October 13, 1971 by a taxpayer to whom this 
Part applies and owned by the taxpayer at a particular time shall, 
except as prescribed by regulation, be deemed to. be a foreign pro- 
perty of the taxpayer at that time. 


(3.1) Acquisition of qualifying security — For the 
purpose of applying subparagraph (2)(a)(i1i) at or after a 
particular time, where a qualifying security in relation to 
another security is acquired at the particular time by the 
taxpayer referred to in subsection (3.2) in respect of the 
security, and the security is foreign property at that time, 


(a) the qualifying security is deemed to have been last 
acquired by the taxpayer at the time the other security 
was last acquired by the taxpayer; 


(b) where the other security was not foreign property 
immediately before the particular time, the qualifying 
security is deemed to have become foreign property at 
the particular time; and 


(c) where the other security was foreign property im- 

mediately before the particular time, the qualifying se- 

curity is deemed to have become foreign property at 

the time the other security became foreign property. 
Related Provisions: 206(3.2) — Qualifying security; 256(6)-(9) — 
Whether control acquired. 


History: Subsec. 206(3.1) amended by 2001, c. 17, subsec. 169(3), appli- 
cable to months that end after 1997. Subsec. 206(3.1) formerly read: 


(3.1) Reorganizations, etc. — Where 


(a) a security (in this subsection referred to as the “new secur- 
ity”) is issued at a particular time by a corporation to a taxpayer 


(i) in exchange for another security acquired before the par- 
ticular time by the taxpayer, and 


(ii) in the course of 
(A) a corporate merger or reorganization of capital, or 
(B) a transaction in which control of the corporation 


that issued the other security is acquired by a person or 
a group of persons, and 


(b) the new security is foreign property at the particular time, 


for the purposes of applying subparagraph (2)(a)(iii) to the taxpayer 
at or after the particular time, 


(c) the new security shall be deemed to have been last acquired 
by the taxpayer at the time the other security was last acquired 
by the taxpayer, 

(d) where the other security was not foreign property immedi- 
ately before the particular time, the new security shall be 
deemed to have become foreign property at the particular time, 
and 
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(e) where the other security was foreign property immediately 
before the particular time, the new security shall be deemed to 
have become foreign property at the time the other security be- 
came foreign property. 


Subsec. 206(3.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
120(2), applicable to months ending after December 20, 1991. 


Interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


(3.2) Qualifying security — For the purpose of subsec- 
tion (3.1), a qualifying security in relation to another se- 
curity means 


(a) a security issued at any time by a corporation to a 
taxpayer 
(i) in exchange for another security acquired before 
that time by the taxpayer, and 


(ii) in the course of 


(A) a corporate merger or reorganization of 
capital, 


(B) a transaction or series of transactions in 
which control of the corporation that issued the 
other security 1s acquired by a person or group 
of persons, or 


(C) a transaction or series of transactions in 
which all or substantially all of the issued and 
outstanding shares (other than shares held im- 
mediately before the transaction or the begin- 
ning of the series by a particular person or re- 
lated group) of the corporation that issued the 
other security are acquired by the particular per- 
son or related group; or 


(b) a security acquired by a taxpayer from a corpora- 
tion pursuant to a distribution with respect to another 
security that is an eligible distribution described in 
subsection 86.1(2). 


History: Subsec. 206(3.2) added by 2001, c. 17, subsec. 169(3), applica- 
ble to months that end after 1997. 


(4) Non-arm’s length transactions — For the pur- 
poses of this Part, where at any time a taxpayer acquires 
property, otherwise than pursuant to a transfer of property 
to which paragraph (f) or (g) of the definition “disposi- 
tion” in subsection 248(1) applies, from a person with 
whom the taxpayer does not deal at arm’s length for no 
consideration or for consideration less than the fair mar- 
ket value of the property at that time, the taxpayer is 
deemed to acquire the property at that fair market value, 
and for those purposes, a particular trust is deemed not to 
deal at arm’s length with another trust if a person who is 
beneficially interested in the particular trust is at that time 
also beneficially interested in the other trust. 

Related Provisions [subsec. 206(4)]: 107.4(3)(c) — Cost of property 
after qualifying disposition to trust; 248(25) — Meaning of “beneficially 
interested”; 251 — Arm’s length. 

History: Subsec. 206(4) amended by 2001, c. 17, subsec. 169(4), applica- 
ble in respect of property acquired after December 23, 1998. It formerly 
read: 


(4) For the purposes of this Part, where a taxpayer has acquired pro- 
perty from a person with whom the taxpayer was not dealing at 
arm’s length for no consideration or for consideration less than the 
fair market value thereof at the time of the acquisition, the taxpayer 
shall be deemed to have acquired the property at that fair market 
value, and for those purposes, a trust shall be deemed not to deal at 
arm’s length with another trust if any person is beneficially inter- 
ested in both trusts. 
Definitions [s. 206]: “acquired” — 256(7)-(9); ‘active business” — 
248(1); “affiliate” — 206(1); ‘‘amount” — 248(1); “annuitant” — 146(1), 
146.3(1); “arm’s length” — 206(4), 251(1); “authorized foreign bank” — 
248(1); “beneficially interested” — 248(25); “business” — 248(1); “calen- 
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dar year” — Interpretation Act 37(1)(a); “Canada” — 255; “Canadian cor- 
poration” — 89(1), 248(1); “capital interest” — 108(1), 248(1); “carrying 
value” — 206(1); “class of shares” — 248(6); “control” — 256(6)-(9); 
“controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “cost amount” — 206(1), 248(1); “designated value” — 206(1); 
“eligible distribution” — 86.1(2); “employed” — 248(1); “employed in 
Canada” — 206(1.3); “excluded share” — 206(1); “foreign property’ — 
206(1); “former spouse” — 252(3); “identical” — 248(12);  “indivi- 
dual” — 248(1); “investment activity” — 206(1); “investment corpora- 
tion” — 130(3)(a), 248(1); “majority interest partner” — 248(1); 
“month” — Interpretation Act 35(1); “mutual fund corporation” — 
131(8), 248(1); “non-resident” — 248(1); “permanent establishment” — 
Reg. 8201, 8201.1; “person”, “prescribed” — 248(1); “prescribed stock 
exchange in Canada” — Reg. 3200; “property” — 248(1); “qualified pro- 
perty” — 206(1); “qualifying security” — 206(3.2); “province” — Inter- 
pretation Act 35(1); “registered investment” — 204.4(1), 204.5, 248(1); 
“registered retirement income fund” — 146.3(1), 248(1); “registered re- 
tirement savings plan” 146(1), 248(1); “regulation” — 248(1); “re- 
lated” — 251(2); “share”, “shareholder” — 248(1); “significant interest’, 
“small business investment amount’, “small business property” — 206(1); 
“specified active business” — 206(1); “specified proportion” — 206(1) [to 
be repealed], 248(1) [draft]; “spouse” — 252(3); “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 248(1), (3); “writing” — Interpretation 
Act 35(1). 


Forms [s. 206]: T3F: Investments prescribed to be qualified or not to be 
foreign property information return; T3RI: Registered investment and in- 
come tax return. 


206.1 Tax in respect of acquisition of shares — 
Where at any time a taxpayer to which this Part applies 
makes an agreement (otherwise than as a consequence of 
the acquisition or writing by it of an option listed on a 
prescribed stock exchange) to acquire a share of the capi- 
tal stock of a corporation (otherwise than from the corpo- 
ration) at a price that may differ from the fair market 
value of the share at the time the share may be acquired, 
the taxpayer shall, in respect of each month during which 
the taxpayer is a party to the agreement, pay a tax under 
this Part equal to the total of all amounts each of which is 
the amount, if any, by which 


(a) the amount of a dividend paid on the share at a 
time in the month at which the taxpayer is a party to 
the agreement 


exceeds 


(b) the amount, if any, of the dividend that is received 
by the taxpayer. 


History: S. 206.1 amended by 1998, c. 19, s. 211, applicable to agree- 
ments entered into after 1992 except that, in its application to agreements 
entered into after 1992 and before April 26, 1995, s. 206.1 shall be read as 
follows: 


206.1 Where at any time a taxpayer to which this Part applies enters 
into an agreement (otherwise than as a consequence of the acquisi- 
tion or writing by it of an option listed on a prescribed stock ex- 
change) to acquire a share of the capital stock of a corporation (oth- 
erwise than from the corporation) at a price that may differ from the 
fair market value of the share at the time the share may be acquired, 
the taxpayer shall, in respect of each month during which the tax- 
payer is a party to the agreement, pay a tax under this Part equal to 
the lesser of 


(a) the total of all amounts each of which is the amount, if any, 
by which 


(i) the amount of a dividend paid on the share at a time in 
the month at which the taxpayer is a party to the agreement 


exceeds 
(ii) the amount, if any, of the dividend that is received by 
the taxpayer, and 


(b) 1% of the fair market value of the share at the time the 
agreement is entered into. 


The sec. formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any 
time a taxpayer to which this Part applies enters into an agreement 
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(otherwise than as a consequence of the acquisition or writing by it 
of an option listed on a prescribed stock exchange) to acquire a 
share of the capital stock of a corporation (otherwise than from the 
corporation) at a price that may differ from the fair market value 
thereof at the time the share may be acquired, the taxpayer shall, in 
respect of each month during which the taxpayer is a party to the 
agreement, pay a tax under this Part equal to 1% of the fair market 
value of the share at the time that the agreement is entered into. 


S. 206.1 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 167, applicable 
to agreements entered into after July 13, 1990. S. 206.1 formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any 
time a taxpayer to which this Part applies has entered into an agree- 
ment (otherwise than pursuant to the acquisition or writing by it of 
an option listed on a prescribed stock exchange) to acquire shares of 
the capital stock of a corporation from a person other than the cor- 
poration at a price that may differ from the fair market value thereof 
at the time they may be acquired, the taxpayer shall, in respect of 
each month during which it is a party to the agreement, pay a tax 
under this Part equal to 1% of the maximum amount that the tax- 
payer is or may be required to pay for the shares under the 
agreement. 


Definitions [s. 206.1]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “person”, “prescribed” — 248(1); “prescribed 
stock exchange” — 248(29), Reg. 3200, 3201; “registered investment” — 
204.4(1), 248(1); “share”, “taxpayer” — 248(1); “writing” — /nterpreta- 
tion Act 35(1). 

Regulations [s. 206.1]: 3200, 3201 (prescribed stock exchanges, both 
in Canada and outside Canada). 

1.T. Application Rules [s. 206.1]: 65(1), (1.1) and (5) (property. ac- 
quired before July 1972). 

Information Circulars [s. 206.1]: 77-1R4: Deferred profit sharing - 
plans. ! . 
Forms [s. 206.1]: T3ATH-IND: Amateur athlete trust income tax return; 
T3P: Employees’ pension plan income tax return; T3RI: Registered in- 


vestment and income tax return; T2000: Calculation of tax on agreements 
to acquire shares. 


207. (1) Return and payment of tax — Within 90 
days after the end of each year after 1971, a taxpayer to 
whom this Part applies shall 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by the taxpayer under this Part in respect of 
each month in the year; and 


(c) pay to the Receiver General the amount of tax, if 
any, payable by the taxpayer under this Part in respect 
of each month in the year. 


Related Provisions: 150.1(5) — Electronic filing; 207.1(1) — Tax pay- 
able by RRSP. 


Information Circulars: 78-14R3: Guidelines for trust companies and 
other persons responsible for filing T3IND, T3G, T3D, T3P, T3s, T3RI 
and T3F returns. 


Forms: T3D: Income tax return for DPSP or revoked DPSP; T3G: Certi- 
fication of no tax liability by a group of RRSPs, RRIFs, or RESPs; T3GR: 
Group income tax and information return for RRSP, RRIF or RESP trusts 
(and worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or 
RESP; T3P: Employees’ pension plan income tax return. 


(2) Liability of trustee — Where the trustee of a tax- 
payer that is liable to pay tax under this Part does not re- 
mit to the Receiver General the amount of the tax within 
the time specified in subsection (1), the trustee is person- 
ally liable to pay on behalf of the taxpayer the full amount 
of the tax and is entitled to recover from the taxpayer any 
amount paid by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 


' and (11), sections 162 to 167 and Division J of Part I are 
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applicable to this Part with such modifications as the cir- 
cumstances require. 


Definitions [s. 207]: “amount”, “Minister’, “prescribed”, “taxpayer” — 
248(1). 


Information Circulars [s. 207]: 77-1R4: Deferred profit sharing plans. 


PART XI.1 — TAX IN RESPECT OF 
CERTAIN PROPERTY HELD BY 
TRUSTS GOVERNED BY DEFERRED 
INCOME PLANS 


207.1 (1) Tax payable by trust under registered 
retirement savings plan [holding non-qualified 
investment] — Where, at the end of any month, a trust 
governed by a registered retirement savings plan holds 
property that is neither a qualified investment (within the 
meaning assigned by subsection 146(1)) nor a life insur- 
ance policy in respect of which, but for subsection 
146(11), subsection 146(10) would have applied as a con- 
sequence of its acquisition, the trust shall, in respect of 
that month, pay a tax under this Part equal to 1% of the 
fair market value of the property at the time it was ac- 
quired by the trust of all such property held by it at the 
end of the month, other than 


(a) property, the fair market value of which was in- 
cluded, by virtue of subsection 146(10), in computing 
the income, for any year, of an annuitant (within the 
meaning assigned by subsection 146(1)) under the 
plan; and 


(b) property acquired by the trust before August 25, 
1972: 


Related Provisions: 146(10)— Tax on beneficiary when RRSP ac- 
quires non-qualified investment; 146(10.1) — Tax on RRSP’s income 
from non-qualified investment; 205 — Part XI tax; 206 -— Tax payable; 
207.2 — Return and payment of tax; 259(1) — Proportional holdings in 
trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(2) Tax payable by trust under deferred profit 
sharing plan [holding non-qualified invest- 
ment] — Where, at the end of any month, a trust govy- 
erned by a deferred profit sharing plan holds property that 
is neither a qualified investment (within the meaning as- 
signed by section 204) nor a life insurance policy (re- 
ferred to in paragraphs 198(6)(c) to (e) or subsection 
198(6.1)), the trust shall, in respect of that month, pay a 
tax under this Part equal to 1% of the fair market value of 
the property at the time it was acquired by the trust of all 
such property held by it at the end of the month, other 
than 


(a) property in respect of the acquisition of which the 
trust has paid or is liable to pay a tax under subsection 
198(1); and 


(b) property acquired by the trust before August 25, 
1072: 
Related Provisions: 198(1) — Tax on acquisition of non-qualified in- 


vestment; 205 — Part XI tax; 207.2— Return and payment of tax; 
259(1) — Proportional holdings in trust property. 


(3) Tax payable by trust under registered 
education savings plan [holding non-qualified in- 
vestment] — Every trust governed by a registered edu- 
cation savings plan shall, in respect of any month, pay a 
tax under this Part equal to 1% of the total of all amounts 
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each of which is the fair market value of a property, at the 
time it was acquired by the trust, that 


(a) is not a qualified investment (as defined in subsec- 
tion 146.1(1)) for the trust; and 


(b) is held by the trust at the end of the month. 
Related Provisions: 207.2 — Return and payment of tax. 


History: Subsec. 207.1(3) added by 1999, c. 22, s. 73, applicable to 1999 
et seq. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs, 


(4) Tax payable by trust under registered 
retirement income fund [holding non-qualified in- 
vestment] — Where, at the end of any month after 
1978, a trust governed by a registered retirement income 
fund holds property that is not a qualified investment 
(within the meaning assigned by subsection 146.3(1)), the 
trust shall, in respect of that month, pay a tax under this 
Part equal to 1% of the fair market value of the property 
at the time it was acquired by the trust of all such property 
held by it at the end of the month other than property, the 
fair market value of which was included by virtue of sub- 
section 146.3(7) in computing the income for any year of 
an annuitant (within the meaning assigned by subsection 
146.3(1)) under the fund. 


Related Provisions: 146.3(7) — Tax on beneficiary when RRIF ac- 
quires non-qualified investment; 146.3(9) — Tax on income from non- 
qualified investments; 205 — Part XI tax; 207.2 — Return and payment of 
tax; 259(1) — Proportional holdings in trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(5) [Repealed] 


History: Subsec. 207.1(5) repealed by 1994, c. 8, s. 31, applicable to pro- 
perty held after October 1985. Subsec. (5) formerly read: 
(5) Tax on excessive small business property holdings — 
Where at the end of any month a trust governed by a registered re- 
tirement savings plan or registered retirement income fund holds a 
prescribed property, the trust shall, in respect of that month, pay a 
tax under this Part equal to 1% of the amount, if any, by which 


(a) the total of the fair market values, at the time of acquisition, 
of all prescribed properties held by the trust at the end of the 
month 


exceeds 


(b) 50% of the total of the fair market values, at the time of 

acquisition, of all properties held by the trust at the end of the 

month. 
Related Provisions [s. 207.1]: 205 — Application of Part XI — de- 
ferred income plan trust property; 206 — Tax payable; 207.2 — Return 
and payment of tax; 259(1) — Proportional holdings in trust property. 
Definitions [s. 207.1]: “annuitant” — 146.3(1); “deferred profit sharing 
plan” — 147(1), 248(1); “life insurance policy” — 138(12), 248(1); “pro- 
perty” — 248(1); “qualified investment” — 146(1), 146.1(1), 146.3(1), 
204; “registered education savings plan” — 146.1(1), 248(1); “registered 
retirement income fund” — 146.3(1), 248(1); “registered retirement sav- 
ings plan” — 146(1), 248(1); “trust” — 104(1), 248(1), (3). 
Regulations [s. 207.1]: 4901(1.1) (prescribed property). 
Information Circulars [s. 207.1]: 77-1R4: Deferred profit sharing 
plans. 


207.2 (1) Return and payment of tax — Within 90 
days after the end of each year, a taxpayer to whom this 
Part applies shall 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by it under this Part in respect of each month 
in the year; and 
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(c) pay to the Receiver General the amount of tax, if 


any, payable by it under this Part in respect of each 
month in the year. 
Related Provisions: 150.1(5) — Electronic filing. 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


Information Circulars: 78-14R3: Guidelines for trust companies and 
other persons responsible for filing T3IND, T3G, T3D, T3P, T3s, T3RI 
and T3F returns. 

Forms: T3D: Income tax return for DPSP or revoked DPSP; T3G: Certi- 
fication of no tax liability by a group of RRSPs, RRIFs, or RESPs; T3GR: 
Group income tax and information return for RRSP, RRIF or RESP trusts 
(and worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or 
RESP. 


(2) Liability of trustee — Where the trustee of a trust 
that is liable to pay tax under this Part does not remit to 
the Receiver General the amount of the tax within the 
time specified in subsection (1), the trustee 1s personally 
liable to pay on behalf of the trust the full amount of. the 
tax and is entitled to recover from the trust any. amount 
paid. by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. 


Definitions [s. 207.2]: “amount”, “Minister”, 
payer’ — 248(1); “trust” — 104(1), 248(1), (3). 


“prescribed”, “tax- 


Possible Future Addition [currently on — 
hold] — Tax on Pension Funds Holding 
Income Trusts (likely s. 207.21) 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Income Trusts 


(12) That a designated taxpayer who holds restricted investment 
property at the end of a month that ends after 2004 be required to 
pay a tax for the month equal to 1% of the amount by which 


(a) the total of all amounts each of which is the cost amount 
to the taxpayer of a restricted investment property held by it 
at the end of the month 

exceeds 
(b) the greater of 


(1) 1% of the total of all amounts each of which is the cost 
amount to the taxpayer of a property held by it at the end 
of the month, and 


(ii) the total of all amounts each of which is the cost 
amount to the taxpayer of an excluded property held oF it 
at the end of the month. 


(13) That a designated taxpayer who holds, directly or Sree 
units of a class of units of a business income trust at the end of a 
month that ends after 2004 be required to pay a tax for the month 
equal to 1% of the taxpayer’s excess investment for the month in 
respect of that class. 

(14) That, for the purposes of paragraphs (12) and (13) and this 
paragraph, 


(a) a business income trust at any time be a unit snd 
than an exempt trust) any unit of which is, at that time, listed 
on a stock exchange, 50% or more of the fair market value, at 
that time, of all of the property of which trust is attributable 
to the fair market value of property of the trust that is 


(i) a debt issued by an entity (other than an exempt trust) 
in respect of which, at that time, the trust has a significant 
interest, 

(ii) a participating interest in an entity (other than an ex- 
empt trust or a corporation that is not a mutual fund cor- 
poration, an investment corporation or a mortgage invest- 
ment corporation) in respect of which, at that time, the 
trust has a significant interest, 
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_ (iii) property the fair market value of which at that time is 
primarily derived, directly or indirectly, from, property 
described in clause (i) or (ii), or 


(iv) property the fair market value of which at that time is 
primarily determined, directly or indirectly, by reference 
to the fair market value of property described in any of 
clauses (i) to (ili); 


(b) a designated taxpayer be a taxpayer who is described in 


any of paragraphs 149(1)(0) to (0. he of ie Act or ihe Canada 


Pension Plan Investment Board; 


(c) an entity include a natural person, an. association, an or- 
ganization, a fund, a joint venture. OP pPono, a ane 
ship, a trust and a syndicate; 


_ (d) the excess investment of a taxpayer for a month in respect 


of a class of units of ¢ ‘a business - income trust be pot amount 


; determined oy the formula Lae 


We ~B)xCD, 


held at the end of the month by. any of the taxpayer eee 
entities not ome at arm’s Laie with: the iueoehidle L 


Bis the’ greater Or 


(i) 5% of the total fair market value of all of the is- 
sued and outstanding units of that class, and — 


(ii) the total fair market value of all the units of that 
class, that are excluded property to the holder, held at 
the end of the month by any of the taxpayer and enti- 
ties not dealing at arm’s length with the taxpayer, 


_ C is the total fair market value of all the units of that class 


_ (other than units that are excluded property to the holder) 
held at the end of the month directly, or indirectly 
through entities (other than a corporation described in 

' paragraph 149(1)(0.2) of the Act) not dealing at arm’s 
length with the taxpayer, by the taxpayer, and — 

Dis the total fair market value of all the units of that class 
- (other than units that are excluded property to the holder) 
held at the end of the month by any of the taxpayer and 
_ entities not dealing at arm’s length with the taxpayer; 


(e) an excluded property held y an ou at any Particular 
time before 2014 be © 


(i) where the month that includes fhe etleidlat time ends 
_ before 2009, a restricted investment property that was ac- 


se - quired by the entity before March 23, 2004 and held con- 


tinuously by the entity at all times after March’ 22, 2004 
and before the particular time; and 


(ii) where the month that includes the HreaES time ends 
after 2008 and before 2014, a unit of, or a debt issued by, 
a business income trust that was acquired by the. entity 
before March 23, 2004 and held continuously by the « en- 
tity at all times after March 22, sae and ee the pat- 
ticular time; 


 (f) an exempt trust, at any time, be a unit trust 90% or more 
of the fair market value, at that time, of the property of which 


is attributable to the fair market value of property of the trust 
that is 
(i) real property, or a debt secured ie a mortgage « or 
charge on real property, | . 
(ii) a Canadian or foreign resource property, or a a timber 
resource property, 


(iii) shares of the capital stock, of, or debt issued bye 
corporation listed on a prescribed stock ives ava 


(iv) cash, 
(v) debt described in clause 212(1)(b)(Gi)(C) a ihe Ack or 


issued by a government of or a palinealeet a heRwn «) a 
country other than Canada, » by 


(vi) property more than 90% of the fair mide eahie: iu 
which is derived, directly or indirectly, from eee wens 
scribed in clauses (i) to (v), or 
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(vii) property more than 90% of the fair market value of 
which is determined, directly or indirectly, by reference 
to the fair market value of ene erent in ee of 
clauses (i) to (vi); 


(g) a participating interest in an entity co — 


(i) in the case of an entity that i isa ee a hate of 
the capital stock of the corporation, | 


(ii) in the case of an entity that i is a ‘trust, an interest as a 
beneficiary under the trust, and 


(iii) in the case of an entity that i is. a 
ship interest in the Len 


a business income isk 
_ (ii) an interest in, a share of th 
issued by an entity. that is, at t 
ship, a mutual fund corporation, 


tion or a mortgage investment corporation if the total of 


all amounts each of which is the cost amount to the entity 
- of a restricted investment property. held by it at that time 


_ the cost amount: to the entity of: proper 
that time, .  . 


(111) a debt issued by a corporation ta is at that time con- 
_ trolled directly or indirectly in any manner whatever by 
one or more designated ees if ‘the total ee all 
amounts each of which is the co 
tion of a restricted investmer 
time exceeds 1% of the total 
is the cost amount to the corporation of a property held iby 

it at that time, and 


__ (iv) a property the fair eee ee of dace | at t that 
time primarily determined, directly or indirectly, 
ence to the fair market value of sees dese i 
of clauses (i) to (iii); and tit*™ 


i) a trust have, at any time, a sieaiticant interest in n respect a 
an entity if the total fair market value of participating inter- 
ests in the entity that are held, at that time, by any of the trust 
and entities that do not deal at arm’s length with the trust 
equals or exceeds 10% of total fair market value of Le partic- 
 ipating interests in the entity that exist at that time. 


Federal budget, Supplementary Information, March 23, 
2004: Income Trusts 

Background 

Income trusts have become an increasingly important investment 
vehicle in Canada. The income trust structure has been used for 
more than 10 years to manage real estate holdings (real estate 
investment trusts, or REITs) and to fund the ongoing operation of 
resource properties (resource royalty trusts). More recently, busi- 
nesses in other sectors of the economy have begun to use the 
income trust structure. These are known as business income 
trusts. 


How Do Income Trusts Work? 


Income trusts typically raise capital by offering trust units to the 
public. Using the proceeds from such an offering, income trusts 
generally invest in assets that provide a return based on the reve- 
nues of an active business. This return is often achieved through 
the acquisition of equity and debt instruments, royalty interests 
or real properties that are leased back to the operating business. 


Net earnings retained within the trust are taxed at the top federal- 
provincial personal income tax rate. The trust can distribute 
(flow) its earnings to its unitholders on a before-tax basis. Such 
distributions are considered to be income in the hands of the 
unitholders. The extent to which that income is taxed is depen- 
dent on the tax status of the unitholder. 


Trusts may also distribute amounts that are not taxable. These 
distributions may be a reimbursement of capital or tax-deferred 
cash flows generated by the trust from non-cash deductions (such 


S.'207.2 


as capital cost allowance) that have been claimed by the trust. 
These amounts are not subject to tax in the hands of the 
unitholders, but reduce the SERS cost base of the units for BRU 


Bice a flexibility fi for pusnerce! as ae determine the most 
advantageous _ Structure for their particular circumstances, 
whether that is a public corporation, an income trust, a partner- 
ship, or a priate Sapo eee that put a pe on 


ee certain’ ‘mature ‘and stabte! businesses that are not 
ditional oe) have been attracted by the business in- 


ort tor income 2 trusts to hare bord governance struc- 
tures and for investors to be aware of the rights and risks that 
Ss ar a Shareholders: of esas have 


ing the impact of" ‘income trusts ¢ on government revenues 
requires that a broad range of factors be taken into account, in- 
cluding the _ and extent of taxation. For example, the use of 
income trusts: = =—__EB 


iY * Typically ‘shifts ation of ‘income to unitholders: tax 
revenue foregon corporate level may be largely com- 
_pensated by increased tax revenue at the unitholder level. 


* Generally accelerates the incidence of taxation at the 
 unitholder level. oo 


6 Cr defer the incidence of taxation i in circumstances where 
income trust units are held by deferred income plans such as 
_ registered pension plans (RPPs) and registered retirement 
_ savings plans (RRSPs)._ 


« Can result in some revenue loss to the extent that income 
trust units are held by non- residents. 


Currently, the impact on tax revenues is. estimated to be modest 
because reduced tax revenues at the corporate level are largely 
offset by increased tax revenues at the unitholder level. This oc- 
curs because, at the present time, most i eiadanee in income 
trusts. are taxable. 


Pension F unds 


Most of the larger pension funds fae not been active investors 
in the business income trust market. This has been attributed to 
concerns about potential liability. However, pension funds may 
consider becoming more active in this market once the liability 
issue is clarified in provincial legislation, and this may occur in 
the near future. 


Unlimited participation of pension funds in the business income 
trust market could have a significant impact on the market and 
government revenues because of their tax-exempt status and their 
influence in Canadian capital markets. 


Budget 2004 proposes two measures to limit the level of invest- 
ment that a pension fund can place in business income trusts. 


First, it is proposed that restricted investment property holdings 
of pension funds (RPP trusts, RPP corporations and tax-exempt 
pension investment corporations) be limited to no more than 1% 
of the book value of the fund’s assets. Excess restricted invest- 
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ment property holdings would be subject to a is pen nionii pen- 
alty tax. For this purpose: 


* Restricted investment property would inc 
(units and debt) of business income trusts. It would also in- 
clude holdings of investment vehicles: such as mutual fund 
trusts, which give pension funds indirect expestre to busi 
income trust investments. . 


¢ Holdings in an investment vehicle would eS! ; 
ment property if more than 1% of its holdings consist oe re- 
stricted investment property. This treatment would nila 
to the manner in which investment v 
treated for the purposes Of the foreig 


Second, it is proposed. that investment by en. 
limited to no more than 5% of the 
trust. Excess holdings in any g 
also be subject to a 1% per-mo 
market value of the eXCess uni 


Restricted investment eee \ 


rope y he 
ferred income = pas shat a are > not RPPs, su 
tered retirement income funds (RRIFS), \ Ww 
these ee 


direct t holduige in on iness i 
years. Transitional relief for i 


mutual funds. 


To ensure that ‘inve 
sufficient time to dk 


consultations. These esse wer origina 
effect January 1, 2005. 


corporate income tax revenue losses thie’ to ae investments by 
pension funds in business income trusts. Pending provincial leg- 
islation to > Povide limited liability: to investors in income trusts 


come trust market. Given the size a pension ‘fonds and their tax- 
exempt status, this could have a significant impact on the corpo- 
rate tax base. 


Since the March 23, 2004 tabling of the budget, several sonon 
funds, financial market stakeholders and provincial governments 


ae Siren htdilies 


Recisiered vetiieinent saunas plane and registered retirement in- 


Income Tax Act 


have raised concerns about the proposed investment limits. In re- 
s ) nse to these ator aigeens — Pinciadeng a Peels from na 


2 ae in business i income trusts will be suspended. 
Officials will consult with Sido deas aes of the pension fund i in- 


come funds are not affected by these proposed limits. The limits 
apply only to pene funds, investments: in business income 


affected, 
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Government Responds to Concerns About — soonnee Re- 
garding Business Income Trusts 


A number of groups have expressed concerns vith the budget 
proposals and have suggested that the Government undertake 
consultations on the issue. As a result, the Budget 2004 proposals 
to limit investment by pension funds in business income trusts 
will be suspended to allow for further consultations. — 


Officials will seek the views of pension funds, the investment 
industry, the provinces and other interested groups. Details of the 
consultation process will be released soon. Following consulta. 
tions, the Government will issue legislative etiencan 


Scope of Application — 


Of the income trust measures announced in Budget 2004, only 
the investment limits on pension plans are suspended. The re- 


maining proposals are HOF affected ame ee continue to neha as 
outlined in the budget. — 


even Conienies to Monitor the Busnes Ue eas Trust 
Market © . - 


As stated in the utile the GoveHinieht will continue: to monitor 
the development of the business income trust market. 


PART XI.2 — TAX IN RESPECT OF 
DISPOSITIONS OF CERTAIN 
PROPERTIES 


207.3 Tax payable by institution or public author- 
ity — Every institution or public authority that, at any 
time in a year, disposes of an object within 10 years after 
the object became an object described in subparagraph 
39(1)(a)(i.1) shall pay a tax under this Part, in respect of 
the year, equal to 30% of the object’s fair market value at 
that time, unless the disposition was made to another in- 
stitution or public authority that was, at that time, desig- 
nated under subsection 32(2) of the Cultural Property Ex- 
port and Import Act either generally or for a specified 
purpose related to that object. 


Related Provisions: 118.1(7.1) — No tax on deemed disposition upon 
gift of cultural property. 


History: S. 207.3 amended by 1999, c. 22, s. 74, applicable to disposi- 
tions made after February 23, 1998. It formerly read: 


207.3 Any institution or public authority that, at any time in a year, 
disposes of an object within 5 years after the object became an ob- 
ject described in subparagraph 39(1)(a)(i.1) shall, in respect of that 
year, pay a tax under this Part equal to 30% of the fair market value 
of the object at the time the object was so disposed of, unless the 
disposition was made to another institution or public authority that 
was, at the time of the disposition, designated under subsection 
32(2) of the Cultural Property Export and Import Act either gener- 
ally or for a specified purpose related to that object. 


S. 207.3 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 168, applicable 
to dispositions after December 11, 1988. S. 207.3 formerly read: 


207.3 Tax payable by institution or public authority in Can- 
ada — Any institution or public authority that, at any time in a 
year, disposes of an object within five years of the object becoming 
an object described in subparagraph 39(1)(a)(i.1) shall, in respect of 
that year, pay a tax under this Part equal to thirty per cent of the fair 
market value of the object at the time the object was so disposed of, 
unless the disposition was made to another institution or public au- 
thority that was, at the time of the disposition, designated under sub- 
section 32(2) of the Cultural Property Export and Import Act either 
generally or for a purpose related to that object. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to 
designated Canadian institutions. 


207.31 Tax payable by recipient of an ecological 
gift — Any charity or municipality that at any time in a 
taxation year, without the authorization of the Minister of 
the Environment or a person designated by that Minister, 


S. 207.5(1) 


disposes of or changes the use of a property described in 
paragraph 110.1(1)(d) or in the definition “total ecologi- 
cal gifts” in subsection .118.1(1) and given to the charity 
or municipality after February 27, 1995 shall, in respect 
of the year, pay a tax under this Part equal to 50% of the 
amount that would be determined for the purposes of sec- 
tion 110.1 or 118.1, if this Act were read without refer- 
ence to subsections 110.1(3) and 118.1(6), to be the fair 
market value of the property if the property were given to 
the charity or municipality immediately before the dispo- 
sition or change. 

Related Provisions: 110.1(5), 118.1(12) — Fair market value of eco- 
logical servitude, covenant or easement; 118.1(10.1)—(10.5) — Determina- 


tion of fair market value by Minister of the Environment; 207.4(1) — Re- 
turn and payment of tax. 


History: S. 207.31 amended by 2001, c. 17, s.170, applicable in respect 
of dispositions or changes of use that occur after November 1999. It for- 
merly read: 


207.31 Any charity or municipality that, at any time in a taxation 
year, without the authorization of the Minister of the Environment, 
or a person designated by that Minister, disposes or changes the use 
of a property described in paragraph 110.1(1)(d) or in the definition 
“total ecological gifts” in subsection 118.1(1) and given to the char- 
ity or municipality after February 27, 1995 shall, in respect of the 
year pay a tax under this Part equal to 50% of the fair market value 
of the property at the time of the disposition or change. 


S., 207,31 added by 1996, c. 21, s.53, applicable after February 27, 1995. 


Definitions [s. 207.31]: “fair market value” — 110.1(5); 
248(1); “taxation year” — 249. 


“property” — 


207.4 (1) Return and payment of tax — Any institu- 
tion, public authority, charity or municipality that is liable 
to pay a tax under subsection 207.3 or 207.31 in respect 
of a year shall, within 90 days after the end of the year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information without notice or demand therefor; 


(b) estimate in the return the amount of tax payable by 
it under this Part in respect of the year; and 


(c) pay to the Receiver General the amount of tax pay- 
able by it under this Part in respect of the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 207.4(1) amended by 1996, c. 21, 
s. 54, applicable after February 27, 1995. The opening words formerly 
read: 


(1) Any institution or public authority that is liable to pay a tax 
under section 207.3 in respect of a year shall, within 90 days after 
the end of that year, 
Forms: T913: Part XI.2 tax return — tax for the disposition of certain 
properties. 


(2) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. 

Definitions [s. 207.4]: “prescribed” — 248(1). 

History: The heading of Part XI.2 amended by 1996, c. 21, s. 52, applica- 
ble after February 27, 1995. The heading formerly read “Tax in respect of 
Certain Property Disposed of by Certain Public Authorities or 
Institutions”. 


“Minister”, 


PART XI.3 — TAX IN RESPECT OF 
RETIREMENT COMPENSATION 
ARRANGEMENTS 


207.5 (1) Definitions — In this Part, 
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“RCA trust” under a retirement compensation arrange- 
ment means 


(a) any trust deemed by subsection 207.6(1) to be cre- 
ated in respect of subject property of the arrangement, 
and 


(b) any trust governed by the arrangement; 


“refundable tax” of a retirement compensation arrange- 
ment at the end of a taxation year of an RCA trust under 
the arrangement means the amount, if any, by which the 
total of 


(a) 50% of all contributions made under the arrange- 
ment while it was a retirement compensation arrange- 
ment and before the end of the year, and 


(b) 50% of the amount, if any, by which 


(1) the total of all amounts each of which is the in- 
come (determined as if this Act were read without 
reference to paragraph 82(1)(b)) of an RCA trust 
under the arrangement from a business or property 
for the year or a preceding taxation year or a capi- 
tal gain of the trust for the year or a preceding taxa- 
tion year, 


exceeds 


(11) the total of all amounts each of which is a loss 
of an RCA trust under the arrangement from a bus- 
iness or property for the year or a preceding taxa- 
tion year or a capital loss of the trust for the year or 
a preceding taxation year, 


exceeds 


(c) 50% of all amounts paid as distributions to one or 
more persons (including amounts that are required by 
paragraph 12(1)(n.3) to be included in computing the 
recipient's income) under the arrangement while it 
was a retirement compensation arrangement and 
before the end of the year, other than a distribution 
paid where it is established, by subsequent events or 
otherwise, that the distribution was paid as part of a 
series of payments and refunds of contributions under 
the arrangement; 

Related Provisions: 207.5(2) — Deemed refundable tax on election; 


207.6(7)(c) — Where amount transferred from one RCA to another. See 
additional Related Provisions at end of Part XI.3. 


“subject property of a retirement compensation ar- 
rangement” means property that is held in connection 
with the arrangement. 


(2) Election — Notwithstanding the definition “refund- 
able tax” in subsection (1), where the custodian of a re- 
tirement compensation arrangement so elects in the return 
under this Part for a taxation year of an RCA trust under 
the arrangement and all the subject property, if any, of the 
arrangement (other than a right to claim a refund under 
subsection 164(1) or 207.7(2)) at the end of the year con- 
sists only of cash, debt obligations, shares listed on a pre- 
scribed stock exchange, or any combination thereof, an 
amount equal to the total of 


(a) the amount of that cash at the end of the year, 


(b) the total of all amounts each of which is the greater 
of the principal amount of such a debt obligation out- 
standing at the end of the year and the fair market 
value of the obligation at the end of the year, and 


(c) the fair market value of those shares at the end of 
the year 


shall be deemed for the purposes of this Part to be the 
refundable tax of the arrangement at the end of the year. 


Income Tax Act 


Related Provisions [s. 207.5]: See Related Provisions at end of Part 
X13. 


Definitions [s. 207.5]: “amount” — 248(1); “capital gain”, “capital 
loss” — 39(1), 248(1); “custodian” — 248(1)‘‘retirement compensation ar- 
rangement”; “person”, “prescribed” — 248(1); “prescribed stock ex- 
change” — 248(29),. Reg. 3200, 3201;. “property” — 248(1); “RCA 
trust” — 207.5(1); “refundable tax” — 207.5(1), (2); “retirement compen- 
sation arrangement” — 248(1); “series of transactions” — 248(10); 
“share” — 248(1); “subject property” — 207.5(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


Regulations [s. 207.5]: 3200, 3201 (prescribed stock exchanges). 


Forms [s. 207.5]: T735: Application for a remittance number for tax 
withheld from an RCA. 


207.6 (1) Creation of trust — In respect of the subject 
property of a retirement compensation arrangement, other 
than subject property of the arrangement held by a trust 
governed by a retirement compensation arrangement, for 
the purposes of this Part and Part I, the following rules 


apply: 
(a) an inter vivos trust is deemed to be created on the 
day that the arrangement is established; 


(b) the subject property of the arrangement is deemed 
to be property of the trust and not to be property of 
any other person; and 


(c) the custodian of the arrangement is deemed to be 
the trustee having ownership or control of the trust 
property. 
Related Provisions: 207.6(7) — Transfer from RCA to another RCA: 
See also Related Provisions at end of Part XI.3. 


Forms: T4041: Retirement compensation arrangements guide. 


(2) Life insurance policies — For the purposes of this 
Part and Part I, where by virtue of a plan or arrangement 
an employer is obliged to provide benefits that are to be 
received or enjoyed by any person on, after or in contem- 
plation of any substantial change in the services rendered 
by a taxpayer, the retirement of a taxpayer or the loss of 
an office or employment of a taxpayer, and where the em- 
ployer, former employer or a person or partnership. with 
whom the employer or former employer does not deal at 
arm’s length acquires an interest in a life insurance policy 
that may reasonably be considered to be acquired to fund, 
in whole or in part, those benefits, the following rules ap- 
ply in respect of the plan or arrangement if it is not other- 
wise a retirement compensation arrangement and is not 
excluded from the definition “retirement compensation 
arrangement”, in subsection 248(1), by any of paragraphs 
(a) to (1) and (n) thereof: 


(a) the person or partnership that acquired the interest 
is deemed to be the custodian of a retirement compen- 
sation arrangement; 


(b) the interest is deemed to be subject property of the 
retirement compensation arrangement; 


(c) an amount equal to twice the amount of any pre- 
mium paid in respect of the interest or any repayment 
of a policy loan thereunder is deemed to be a contribu- 
tion under the retirement compensation arrangement; 
and 


(d) any payment received in respect of the interest, in- 
cluding a policy loan, and any amount received as a 
refund of refundable tax is deemed to be an amount 
received out of or under the retirement compensation 
arrangement by the recipient and not to be a payment 
of any other amount. 
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(3) Incorporated employee — For the purpose of the 
provisions of this Act relating to retirement compensation 
arrangements, where 


(a) a corporation that at any time carried on a personal 
services business, or an employee of the corporation, 
enters into a plan or arrangement with a person or 
partnership (referred to in this subsection as the “em- 
ployer’) to whom or which the corporation renders 
services, and 


(b) the plan or arrangement provides for benefits to be 
received or enjoyed by any person on, after or in con- 
templation of the cessation of, or any substantial 
change in, the services rendered by the corporation, or 
an employee of the corporation, to the employer, 


the following rules apply: 


(c) the employer and the corporation are deemed to be 
an employer and employee, respectively, in relation to 
each other, and 


(d) any benefits to be received or enjoyed by any per- 
son under the plan or arrangement are deemed to be 
benefits to be received or enjoyed by the person on, 
after or in contemplation of a substantial change in the 
services rendered by the corporation. 


Related Provisions: 18(1)(p) — Limitation on deductions re incorpo- 
rated employees. See additional Related Provisions at end of Part XI.3. 


(4) Deemed contribution — Where at any time an em- 
ployee benefit plan becomes a retirement compensation 
arrangement as a consequence of a change of the custo- 
dian of the plan or as a consequence of the custodian 
ceasing either to carry on business through a fixed place 
of business in Canada or to be licensed or otherwise au- 
thorized under the laws of Canada or a province to carry 
on in Canada the business of offering to the public its ser- 
vices as trustee, 


(a) for the purposes of this Part and Part I, the custo- 
dian of the plan is deemed to have made a contribution 
to the arrangement immediately after that time, in an 
amount equal to the fair market value at that time of 
all the properties of the plan; and 


(b) for the purposes of section 32.1, that amount is 
deemed to be a payment made at that time out of or 
under the plan to or for the benefit of employees or 
former employees of the employers who. contributed 
to the plan. 


Related Provisions: See Related Provisions and Defintions at end of 
Part XI.3: 


(5) Resident’s arrangement — For the purposes of 
this Act, where a resident’s contribution has been made 
under a plan or arrangement (in this subsection referred to 
as the “plan’’), 


(a) the plan is deemed, in respect of its application to 
all resident’s contributions made under the plan and all 
property that can reasonably be considered to be de- 
rived from those contributions, to be a separate ar- 
rangement (in this subsection referred to as the “re- 
sidents’ arrangement”) independent of the plan in 
respect of its application to all other contributions and 
property that can reasonably be considered to derive 
from those other contributions; 


(b) the residents’ arrangement is deemed to be a retire- 
ment compensation arrangement; and 


(c) each person and partnership to whom a contribu- 
tion is made under the residents’ arrangement 1s 


S. 207.6(5.1)(b) 


deemed to be a custodian of the residents’ 


arrangement. 
Related Provisions: 207.6(5.1) — Resident’s contribution; 252.1 — 


Where union is employer. See additional Related Provisions at end of Part 
pas 


History: Subsec. 207.6(5) substituted by 1994, c. 21, s. 94, applicable 
after October 8, 1986. That subsec. formerly read: 


(5) For the purposes of the provisions of this Act relating to retire- 
ment compensation arrangements, where a contribution has been 
made under a plan or arrangement (in this subsection referred to as 
the “plan’’) that would, but for paragraph (1) of the definition “retire- 
ment compensation arrangement’, in subsection 248(1), be a retire- 
ment compensation arrangement, to the extent that the contribution 
can reasonably be considered to have been made at any particular 
time in respect of services rendered by an employee who 


(a) was resident in Canada at the time the services were ren- 
dered, and 


(b) where the employee was a member of the plan before the 
employee became a resident of Canada, had been so resident for 
more than 60 of the 72 months preceding the time the services 
were rendered, 


the following rules apply: 


(c) another plan or arrangement (in this subsection referred to as 
the “resident’s arrangement’) is deemed to be established at the 
particular ‘time, 

(d) the resident’s arrangement is deemed to be a separate ar- 
rangement independent of the plan, 


(e). the resident’s arrangement..is deemed to be a retirement 
compensation arrangement the custodian of which is the recipi- 
ent of the contribution, 


(f) the contribution is deemed to have been made under the resi- 
dent’s arrangement and not under the plan, and 


(g) all property that can reasonably be considered to derive 
from the contribution is deemed to be property held in connec- 
tion with the resident’s arrangement and not in connection with 
the plan. 


Regulations: 6804(4)-(6) (prescribed contribution). 


(5.1) Resident’s contribution — For the purpose of 
subsection (5), “resident’s contribution” means such part 
of a contribution made under a plan or arrangement (in 
this subsection referred to as the “plan’’) at a time when 
the plan would, but for paragraph (1) of the definition “‘re- 
tirement compensation arrangement” in subsection 
248(1), be a retirement compensation arrangement as 


(a) is not a prescribed contribution; and 


(b) can reasonably be considered to have been made in 

respect of services rendered by an individual to'an em- 

ployer in a period 
(i) throughout which the individual was resident in 
Canada and rendered services to the employer that 
were primarily services rendered in Canada or ser- 
vices rendered in connection with a business car- 
ried on by the employer in Canada (or a combina- 
tion of such services), and 


(ii) at the beginning of which the individual had 
been resident in Canada throughout at least 60 of 
the 72 preceding calendar months, where the indi- 
vidual was non-resident at any time before the pe- 
riod and became a member of the plan before the 
end of the month after the month in which the indi- 
vidual became resident in Canada, 


and, for the purpose of this paragraph, where benefits 
provided to an individual under a particular plan or ar- 
rangement are replaced by benefits under another plan 
or arrangement, the other plan or arrangement shall be 
deemed, in respect of the individual, to be the same 
plan or arrangement as the particular plan or 
arrangement. 
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Related Provisions: 252.1 — Where union is employer. 
History: Subsec. 207.6(5.1) added by 1994, c. 21, s. 94, applicable after 
October 8, 1986. 


Regulations: 6804(4)-(6) (prescribed contribution). 


(6) Prescribed plan or arrangement — For the pur- 
poses of the provisions of this Act relating to retirement 
compensation arrangements, the following rules apply in 
respect of a prescribed plan or arrangement: 


(a) the plan or arrangement shall be deemed to be a 
retirement compensation arrangement; 


(b) an amount credited at any time to, the account es- 
tablished in the accounts of Canada or a province in 
connection with the plan or arrangement shall be, ex- 
cept to the extent that it is in respect of a refund deter- 
mined under subsection 207.7(2), deemed to be a con- 
tribution under the plan or arrangement at that time; 


(c) the custodian of the plan or arrangement shall be 
deemed to be 


(1) where the account is established 1n the accounts 
of Canada, Her Majesty in right of Canada, and 


(11) where the account is established in the accounts 
of a province, Her Majesty in right of that prov- 
ince; and 


(d) the subject property of the plan or arrangement, at 
any time, shall be deemed to include an amount of 
cash equal to the balance at that time in the account. 


Related Provisions: See Related Provisions at end of Part XI.3. 


History: Subsec. 207.6(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
121, applicable after 1991. 


Regulations: 103(7)(a)(ii) (no withholding on transfer under 207.6(6)); 
6802 (prescribed plan or arrangement). 


(7) Transfers — Where an amount (other than an 
amount that is part of a series of periodic payments) is 
transferred directly to a retirement compensation arrange- 
ment (other than an arrangement the custodian of which is 
non-resident or which is deemed by subsection (5) to be a 
retirement compensation arrangement) from another re- 
tirement compensation arrangement, 


(a) the amount shall not, solely because of the transfer, 
be included in computing a taxpayer’s income under 
Part I; 


(b) no deduction may be made in respect of the 
amount in computing a taxpayer’s income under Part 
I; and 


(c) the amount is considered, for the purpose of the 
definition “refundable tax” in subsection 207.5(1), to 
be paid as a distribution to one or more persons under 
the arrangement from which the amount is transferred 
and to be a contribution made under the arrangement 
to which the amount is transferred. 

Related Provisions: 60(t)(ii)(A), (A.1), (E), 60(u)(ii)(A), (A.1), (E) — 

Whether amounts transferred under 207.6(7) deductible; 212(1)qG) — 

Transfer not subject to non-resident withholding tax. 

History: Subsec. 207.6(7) added by 1998, c. 19, s. 212, applicable to 

amounts transferred after 1995. 

Regulations: 103(7)(a)(iii) (no withholding on transfer under 207.6(7)); 

6802.1(2) (prescribed plans and arrangements). 

Definitions [s. 207.6]: “amount” — 248(1); “arm’s length” — 251(1); 

“business” — 248(1); “Canada” — 255; “carrying on. business” — 253; 

“corporation” — 248(1), Interpretation Act 35(1); “custodian” — 

248(1)“retirement compensation arrangement’; “employee”, “employee 

benefit plan”, “employer’’, “employment” — 248(1); “Her Majesty” — Jn- 


terpretation Act 35(1); “individual” — 248(1); “inter. vivos trust” — 
108(1), 248(1); “life insurance policy” — 138(12), 248(1); “non-resident”, 
“office”, “person”, “prescribed” — 248(1); “prescribed plan or arrange- 


ment” — Reg. 6801, 6802, 6802.1, 6803; “property” — 248(1); “prov- 
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ince” — Interpretation Act 35(1); “refundable tax” — 207.5(1); “resident 
in Canada” — 250; “residents’ arrangement” — 207.6(5)(b); “resident’s 
contribution” — 207.6(5.1); “retirement compensation arrangement” — 
248(1); “subject property” — 207.5(1); “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


Forms [s. 207.6]: 1733: Application for an RCA account number. 


207.7 (1) Tax payable — Every custodian of a retire- 
ment compensation arrangement shall pay a tax under this 
Part for each taxation year of an RCA trust under the ar- 
rangement equal to the amount, if any, by which the re- 
fundable tax of the arrangement at the end of the year ex- 
ceeds the refundable tax of the arrangement at the end of 
the immediately preceding taxation year, if any. 


Related Provisions: See Related Provisions at end of Part XI.3. 


Forms: 14041: Retirement compensation arrangements guide. 


(2) Refund — Where the custodian of a retirement com- 
pensation arrangement has filed a return under this Part 
for a taxation year within three years after the end of the 
year, the Minister 


(a) may, on mailing the notice of assessment for the 
year or a notification that no tax is payable for the 
year, refund without application therefor an amount 
equal to the amount, if any, by which the refundable 
tax of the arrangement at the end of the immediately 
preceding year exceeds the refundable tax of the ar- 
rangement at the end of the year; and 


(b) shall, with all due dispatch, make such a refund | 
after mailing the notice of assessment if application 
therefor has been made in writing by the custodian 
within three years after the day of mailing of a notice 
of an original assessment for the year or of a notifica- 
tion that no tax is payable for the year. 


Related Provisions: 207.6(6) — Prescribed plan or arrangement. See 
additional Related Provisions at end of Part XI.3. 


(3) Payment of tax — Every custodian of a retirement 
compensation arrangement shall, within 90 days after the 
end of each taxation year of an RCA trust under the 
arrangement, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by the custodian under this Part for the year; 
and 


(c) pay to the Receiver General the amount of tax, if 
any, payable by the custodian under this Part for the 
year. 
Related Provisions: 147.1(3) — Postponement of filing deadline where 
RCA is registered as pension plan; 150.1(5) — Electronic filing; 248(7) — 


Return deemed received on day mailed. See additional Related Provisions 
at end of Part XI.3. 


(4) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. | 

Definitions [s. 207.7]: “amount”, “assessment” — 248(1) ; “custo- 
dian” — 248(1)“retirement compensation arrangement’; “Minister”, “pre- 
scribed” — 248(1) ; “RCA trust’, “refundable tax’ — 207.5(1); “retire- 
ment compensation arrangement” — 248(1); “tax payable” — 248(2); 
“taxation year” — 249; “trust” — 104(1), 248(1), (3); “writing” — Jnter- 
pretation Act 35(1). 

Forms [s. 207.7]: T3-RCA: Part XI.3 tax return; T4A-RCA Summ: 
Return of distributions from an RCA; T735: Application for a remittance 
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number for tax withheld from an RCA; T737-RCA: Statement of contribu- 
tions paid to a custodian of an RCA. 


Related Provisions [Part XI.3]: 8(1)(m.2) — Deduction for employee 
RCA contributions; 87(2)G.3) — Amalgamations — continuation of cor- 
poration; 107.2 — Distribution by RCA to beneficiary; 149(1)(g.1) — 
RCA trust exempt from Part I tax; 153(1)(p)—-(r) — Withholding of tax at 
source on contribution to RCA, distribution out of RCA, and purchase of 
interest in RCA; 160.3—Joint and several liability — RCA benefits; 
227(8.2) — Liability for failure to withhold. 


PART XIi — TAX IN RESPECT OF 
CERTAIN ROYALTIES, TAXES, LEASE 
RENTALS, ETC., PAID TO A 
GOVERNMENT BY A TAX EXEMPT 
PERSON 

__ Repeal [effective 2007]— Part XI 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 


2003), s. 15, repeals Part XII, applicable to taxation years that begin after 


208. (1) Tax payable by exempt person — [Re- 
pealed effective 2007] Where in a taxation year an 
amount (other than an amount to which paragraph 
18(1)(.1) or (m) applies) was paid, payable, distributed or 
distributable in any manner whatever by a person (other 
than a prescribed person) who was exempt from tax under 
Part I on that person’s taxable income to anyone in re- 
spect of any production from a Canadian resource pro- 
perty of the person of petroleum, natural gas or other re- 
lated hydrocarbons or of metals or minerals to any stage 
that is not beyond the specified stage or in respect of any 
revenue or income that may reasonably be regarded as at- 
tributable to that production, the person shall, in respect 
of the year, pay a tax under this Part equal to 331% of the 
lesser of 


(a) the total of all amounts in respect of the property, 
each of which is 


(1) an amount that became receivable in the year 
and that was required by paragraph 12(1)(0) to be 
included in computing the person’s income for the 
year, 


(11) an amount that was paid or became payable by 
the person in the year and that by virtue of para- 
graph 18(1)(.1) or (m) was not deductible in com- 
puting the person’s income for the year, 


(111) an amount by which the person’s proceeds of 
disposition were increased by virtue of subsection 
69(6) in the year, or 


(iv) an amount by which the person’s cost of acqui- 
sition was decreased by virtue of subsection 69(7) 
in the year, and 


(b) the proportion of the amount determined under 
paragraph (a) that 
(i) the total of all amounts each of which is. an 
amount (other than an amount to which paragraph 
18(1)(.1) or (m) applies) that was paid, payable, 
distributed or distributable by the person in the 
year in any manner whatever to 


(A) another person (other than a person whose 
taxable income is exempt from tax under Part 
I), or 


(B) another person whose taxable income is ex- 
empt from tax under Part I, where the amount 
was paid, payable, distributed or distributable as 
part of a transaction or event or series of trans- 
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actions or events to which any person whose 
taxable income is not exempt from tax under 
Part I was a party 


in respect of any production from the property of 
petroleum, natural gas or other related hydrocar- 
bons or of metals or minerals to any stage that is 
not beyond the specified stage or in respect of any 
revenue or income that can reasonably be regarded 
as attributable to that production 


is of 
(11) the amount, if any, by which the total of 


(A) the income of the person from the property 
for the year from the production of petroleum, 
natural gas or other related hydrocarbons or of 
metals or minerals to any stage that is not be- 
yond the specified stage, computed in accor- 
dance with Part I on the assumption that the 
property was the person’s only source of in- 
come and that the person was allowed only 
those deductions in computing income from the 
property (other than a deduction under para- 
graph 20(1)(v.1) or section 65) that may reason- 
ably be regarded as applicable to that income 
from the property, and 


(B) the amount determined under subparagraph 
(i) 

exceeds 
(C) the amount determined under paragraph (a). 


Related Provisions: 208(1.1)— Meaning of 
248(10) — Series of transactions. 


History: Subpara. 208(1)(b)(i) substituted by 1994, c. 7, Sch. If (1991, c. 
49), s. 169, applicable to 1988 et seg. That subpara. formerly read: 


“specified stage’; 


(i) the total of all amounts each of which is an amount (other than 
an amount to which paragraph 18(1)(1.1) or (m) applies) that was 
paid, payable, distributed or distributable in the year in any manner 
whatever to anyone in respect of any production from the property 
of petroleum, natural gas or other related hydrocarbons or of metals 
or minerals to any stage that is not beyond the specified stage or in 
respect of any revenue or income that may reasonably be regarded 
as attributable to that production 


Regulations: 1216 (prescribed person). 


(1.1) Definition of “specified stage” — For the pur- 
pose of subsection (1), “specified stage” means, in respect 
of the production from a Canadian resource property of a 
substance, 


(a) where the substance is petroleum or related hydro- 
carbons (other than natural gas), the crude oil stage or 
its equivalent; 


(b) where the substance is natural gas, the stage of nat- 
ural gas that is acceptable to a common carrier of natu- 
ral gas; 

(c) where the substance is a metal or mineral (other 
than iron, sulphur or petroleum or related hydrocar- 
bons), the prime metal stage or its equivalent; 


(d) where the substance is iron, the pellet stage or its 
equivalent; and 


(e) where the substance is sulphur, the marketable 
sulphur stage. 


History: Subsec. 208(1.1) amended by 1997, c. 25, s. 58, applicable to 
taxation years that begin after 1996. Subsec. (1.1) formerly read: 


(1.1) For the purpose of subsection (1), “specified stage’” means, in 
respect of the production from a Canadian resource property 


(a) where the production is petroleum, natural gas or related hy- 
drocarbons from an oil or gas well or a mineral resource, the 
crude oil stage or its equivalent; 
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(b) where the production is metal or minerals (other than iron or 
petroleum. or related hydrocarbons) from a mineral resource, the 
prime metal stage or its equivalent; and 


(c) where the production is iron from a mineral resource, the 
pellet stage or its equivalent. 


(2) Return and payment of tax — A person liable to 
pay a tax under this Part in respect of a year shall, on or 
before its balance-due day for a taxation year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax payable by 
the person under this Part in respect of the year; and 


(c) pay to the Receiver General the tax payable by the 
person under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 

History: The opening words of subsec. 208(2) amended by 2003, c. 15, s. 


125, applicable to taxation years that begin after June 2003. The opening 
words formerly read: 


(2). A person liable to pay a tax under this Part in respect of a year 
shall, within 3 months from the end of the year, 


Forms: T2026: Part XII tax return — tax on payments to the Crown by a 
tax exempt person. 


(3) Liability of trustee — Where a trustee of a trust lia- 
ble to pay tax under subsection (1) does not pay to the 
Receiver General the amount of the tax within the time 
specified in subsection (2), the trustee is personally liable 
to pay on behalf of the trust the full amount of the tax and 
is entitled to recover from the trust any amount paid by 
the trustee as tax under this section. 


(4) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the. cir- 
cumstances require. 


Repeal [effective 2007] - — 208 
Sée at beginning of Patt Xi 
Definitions [s. 208]: 


“amount” — 248(1); “Canadian resource  pro- 


29 66 29 66 


perty’ *— 66(15), ae ‘mineral resource’, “mineral”, “Minister”, per: 
son”, “prescribed”, “property” — 248(1); “series of transactions” — 
248(10); “specified stage” — 208(1.1); “tar sands” — 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “trust”. 248(1), (3). 


PART Xll.1 — TAX ON CARVED-OUT 
INCOME 


209. (1) Definitions — For the purposes of this Part, 


“carved-out. income” of a person for a taxation year 
from a carved-out property means the amount, if any, by 
which 


(a) the person’s income for the year attributable to the 
property computed under Part I on the assumption that 
in computing that income no deduction was allowed 
under section 20 (other than a deduction under para- 
graph 20(1)(v.1) [until 2007 — ed.]), subdivision e of 
Division B of Part I or section 104, 


Amendment [effective 2007] — 
209(1)“carved-out income”(a) 


(a) the person’s income for the year attributable to 
the property computed under Part I on the assump- 
tion that in computing income no deduction was al- 
lowed under section 20, subdivision e of Division B 
of Part I or section 104, 


Income Tax Act 


Application: S.C. 2003, c, 28 (Bill C-48, Royal Assent November 7, 
2003), s. 16, amends para. (a) of the definition “carved-out income” in 
subsec. 209(1) to read as apoves prieenes to taxation avevis that Ree 
after 2006. re aes ae 


exceeds the total of 


(b) the amount deducted under subsection 66.4(2) in 
computing the person’s income for the year to the ex- 
tent that it may reasonably be considered to be attribu- 
table to the property, and 


(c) to the extent that the property is an interest in a 
bituminous sands deposit or oil shale deposit, the 
amount deducted under subsection. 66.2(2) in comput- 
ing the person’s income for the year to the extent that 
it can reasonably be considered to be attributable to 
the cost of that interest; 


Related Provisions: 66(14.6) — Deduction of carved-out income; 
209(6) — Partnerships. 


History: Para. (c) of the definition “carved-out income” in subsec. 209¢1) 
amended by 1997, c. 25, s. 59, applicable after March 6, 1996. Para. (c) 
formerly read: 


(c) to the extent that the property is an interest in a bituminous sands 
deposit, oil sands deposit or oil shale deposit, the amount deducted 
under subsection 66.2(2) in computing the person’s income for the 
year to the extent that it may reasonably be considered to be attributa- 
ble to the cost of that interest; 


‘“‘carved-out property” of a person means 
(a) a Canadian resource property where 


(1) all or substantially all of the amount that the ~ 
person is or may become entitled to receive in re- 
spect of the property may reasonably be considered 
to be limited to a maximum amount or to an 
amount determinable by reference to a stated quan- 
tity of production from a mineral resource or an ac- 
cumulation of petroleum, natural gas or related 
hydrocarbons, 


(ii) the period of time during which the person’s 
interest in the income attributable to the property 
may reasonably be expected to continue is 


(A) where the property is a head lease or may 
reasonably be considered to derive from a head 
lease, less than the lesser of 10 years and the 
remainder of the term of the head lease, and 


(B) in any other case, less than 10 years, 


(111) the person’s interest in the income attributable 
to the property, expressed as a percentage of pro- 
duction for any period, may reasonably be ex- 
pected to be reduced substantially, 


(A) where the property is a head lease or may 
reasonably be considered to derive from a head 
lease, at any time before 


(I) the expiration of a period of 10 years 
commencing when the property was ac- 
quired, or 


(II) the expiration of the term of the head 
lease, 


whichever occurs first, and 


(B) in any other case, at any time before the ex- 
piration of a period of 10 years commencing 
when the property was acquired, or 


(iv) another person has a right under an arrange- 
ment to acquire, at any time, the property or a por- 
tion thereof or a similar property from the person 
and it is reasonable to consider that one of the main 
reasons for the arrangement, or any series of trans- 
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actions or events that includes the arrangement, 
was to reduce or postpone tax that would, but for 
this subparagraph, be payable under this Part, or 


(b) an interest in a partnership or trust that holds a Ca- 
nadian resource property where it is reasonable to con- 
sider that one of the main reasons for the existence of 
the interest is to reduce or postpone the tax that would, 
but for this paragraph, be payable under this Part, 


but does not include 


(c) an interest in respect of a property that was ac- 
quired by the person solely in consideration of the per- 
son’s undertaking under an agreement to incur Cana- 
dian exploration expense or Canadian development 
expense in respect of the property and, where the 
agreement so provides, to acquire gas or oil well 
equipment (as defined in subsection 1104(2) of the Jn- 
come Tax Regulations) in respect of the property, 


(c.1) an interest in respect of a property that was re- 
tained by the person under an agreement under which 
another person obtained an absolute or conditional 
right to acquire another interest in respect of the pro- 
perty, if the other interest is not carved-out property of 
the other person because of paragraph (c), 


(d) a particular property acquired by the person under 
an arrangement solely as consideration for the sale of 
a Canadian resource property (other than a property 
that, immediately before the sale was a carved-out 
property of the person) that relates to the particular 
property except where it is reasonable to consider that 
one of the main reasons for the arrangement, or any 
series of transactions or events that includes the ar- 
rangement, was to reduce or postpone tax that would, 
but for this paragraph, be payable under this Act, 


(e) a property retained or reserved by the person out of 
a Canadian resource property (other than a property 
that, immediately before the transaction by which the 
retention or reservation is made, was a carved-out pro- 
perty of the person) that was disposed of by the person 
except where it is reasonable to consider that one of 
the main reasons for the retention or reservation, or 
any series of transactions or events in which the pro- 
perty or interest was retained or reserved, was to re- 
duce or postpone tax that would, but for this para- 
graph, be payable under this Act, 


(f) a property acquired by the person from a taxpayer 
with whom the person did not deal at arm’s length at 
the time of the acquisition and the property was ac- 
quired by the taxpayer or a person with whom the tax- 
payer did not deal at arm’s length 


(1) pursuant to an agreement in writing to do so en- 
tered into before July 20, 1985, or 


(ii) under the circumstances described in this para- 
graph or paragraph (d) or (e), 


except where it is reasonable to consider that one of 
the main reasons for the acquisition of the property, or 
any series of transactions or events in which the pro- 
perty was acquired, was to reduce or postpone tax that 
would, but for this paragraph, be payable under this 
Act, 


(f.1) where the taxable income of the person is exempt 
from tax under Part I, a property of the person that 


(i) does not relate to property of a person whose 
taxable income is not exempt from tax under Part I, 
and 


S. 209(4) 


(ii) is not, and does not relate to, property that was 
at any time a carved-out property of any other per- 
son, or | 


(g) a prescribed property; 
Related Provisions: 209(6) — Partnerships. 
History: Para. (c) of “carved-out property” in subsec. 209(1) substituted, 


and (c.1) added, by 1994, c. 7, Sch. II (1991, c. 49), subsec. 170(1), appli- 
cable to property acquired after July 19, 1985. Para. (c) formerly read: 


(c) an interest in respect of a property that was acquired by the per- 
son under an agreement solely in consideration of the person’s un- 
dertaking to incur Canadian exploration expense or Canadian devel- 
opment expense in respect of the property, 


Para. (f.1) of “carved-out property” in subsec. 209(1) added by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 170(2), applicable to property acquired after 
1987. 


Regulations: 7600 (prescribed property). 


“thead lease’? means a contract under which 


(a) Her Majesty in right of Canada or a province 
grants, or 


(b) an owner in fee simple, other than Her Majesty in 
right of Canada or a province, grants for a period of 
not less than 10 years 


any right, licence or privilege to explore for, drill for or 
take petroleum, natural gas or related hydrocarbons in 
Canada or to prospect, explore, drill or mine for minerals 
in a mineral resource in Canada; 


“‘term” of a head lease includes all renewal periods in re- 
spect of the head lease. 


(2) Tax — Every person shall pay a tax under this Part 
for each taxation year equal to 45% of the total of the 
person’s carved-out incomes for the year from carved-out 
properties. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 66(14.6) — De- 
duction of carved-out income. 


History: Subsec. 209(2) substituted by 1994, c. 21, s. 95, applicable to 
1992 et seq. That subsec. formerly read: 


(2) Every person shall pay a tax under this Part for each taxation 
year equal to 50% of the total of the person’s carved-out incomes 
for the year from carved-out properties. 


(3) Return — Every person liable to pay tax under this 
Part for a taxation year shall file with the Minister, not 
later than the day on or before which the person is or 
would be, if the person were liable to pay tax under Part I 
for the year, required under section 150 to file a return of 
the person’s income for the year under Part I, a return for 
the year under this Part in prescribed form containing an 
estimate of the amount of tax payable by the person under 
this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 
Forms: T2096: Part XII.1 tax return — tax on carved-out income. 


(4) Payment of tax — Where a person is liable to pay 
tax for a taxation year under this Part, the person shall pay 
in respect of the year, to the Receiver General 


(a) on or before the last day of each month in the year, 
an amount equal to 1/12 of the amount of tax payable 
by the person under this Part for the year; and 


(b) the remainder, if any, of the tax payable by the per- 
son under this Part for the year, on or before the per- 
son’s balance-due day for the year. 

History: Para. 209(4)(b) amended by 2003, c. 15, s. 126, applicable to 

taxation years that begin after June 2003. Para. 209(4)(b) formerly read: 
(b) the remainder, if any, of the tax payable by the person under this 
Part for the year, on or before the end of the second month follow- 
ing the end of the year. 
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(5) Provisions applicable to Part — Subsections 
150(2) and (3) and sections 152, 158 and 159, subsections 
161(1), (2) and (11), sections 162 to 167 and Division J of 
Part I are applicable to this Part with such modifications 
as the circumstances require. 


(6) Partnerships — For the purposes of subsection (1), 
a partnership shall be deemed to be a person and its taxa- 
tion year shall be deemed to be its fiscal period. 


Definitions [s. 209]: “amount” — 248(1); “arm’s length” — 251(1); 


“bituminous sands” — 248(1); “Canada” — 255; “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 
248(1); “Canadian resource property” — 66(15), 248(1); “carved-out in- 


come”, “carved-out property” — 209(1); “fiscal period” — 249(2)(b), 
249.1; “head lease” — 209(1); “Her Majesty” — Interpretation Act 35(1); 
“mineral resource”, “mineral”, “Minister” — 248(1); “person” — 209(6), 
248(1); “prescribed”, “property” — 248(1); “province” — Interpretation 
Act 35(1); “series of transactions” — 248(10); “tax payable” — 248(2); 
“taxable income” — 2(2), 248(1); “taxation year” — 209(6), 249; “tax- 
payer” — 248(1); “term” — 209(1); “trust” — 104(1), 248(1), (3); “writ- 
ing’ — Interpretation Act 35(1). 


PART XIl.2 — TAX ON DESIGNATED 
INCOME OF CERTAIN TRUSTS 


210. Designated beneficiary — In this Part, a “desig- 
nated beneficiary” under a trust at any time means a bene- 
ficiary under the trust that was, at that time, 


(a) a non-resident person; 
(b) a non-resident-owned investment corporation; 


(c) a person exempt from tax under Part I by reason of 
subsection 149(1), where that person acquired an in- 
terest in the trust after October 1, 1987 directly or in- 
directly from a beneficiary under the trust except 


(1) where the interest was owned continuously 
since October |, 1987 or the date on which the in- 
terest was created, whichever is later, by persons 
exempt from tax under Part I by reason of subsec- 
tion 149(1), or 
(11) where the person was a trust governed by 
(A) a registered retirement savings plan, or 
(B) a registered retirement income fund, 
and acquired the interest, directly or indirectly, 
from an individual or the spouse or common-law 
partner or former spouse or common-law partner of 
the individual who was, immediately after the in- 
terest was acquired, a beneficiary under the trust 
governed by the fund or plan; 


(d) a trust resident in Canada (other than a testamen- 
tary trust, a mutual fund trust or a trust exempt, be- 
cause of subsection 149(1), from tax under Part I on 
all or part of its taxable income), if 
(1) a person described in paragraph (a), (b) or (c), 
(11) a partnership described in paragraph (e), or 
(iii) a trust (other than a trust resident in Canada 
that is a testamentary trust) 
is, at that time, a beneficiary thereunder; or 
(e) a partnership, if a person described in paragraph 
(a), (b) or (d), a partnership or a person exempt from 
tax under Part I by reason of subsection 149(1) is, at 
that time, a member thereof. 


Proposed Amendment — 210 


210. (1) Definitions and application — The follow- 
ing definitions apply in this Part. 


“designated beneficiary”, under a particular trust at 
any time, means a beneficiary, ee the parece trust, 
who is at that time ! 
(a) a non-resident person; — 
(b) a non-resident-owned investment corporation; 
(c) a person who. is, ‘because. of subsection. 149(1), 
exempt from tax. under Part I on all or part of their 
taxable income and who acquired an interest as a 
eo under in the particular trust after October 
1987 directly or indirectly from a ees 
: eae the particular trust except if 


— if the i ae was, at all times s after the later of 


: bes folie oe subeectie 149(t, « or 


a the person. is a trust, governed. by a eee 
_ retirement savings plan ora registered retirement 
- income fund, who acquired the interest, directly 
or indirectly, from an individual or the cate or 


“‘mon-law partner ‘of the shave ane was, im- 
mediately after the interest was acquired, a bene- 
nyes under the 1 trust yoda et the: fund) or 


of its “taxable i income, a any vbonelciary under the 
‘is at that time — - 


may! a non-resident person, a 
Gi) a non-resident-owned investment corporation, 
Gi) a trust that. is not | 
- (A) a testamentary trust, 

oo ' (B) a mutual fund trust, 

— (C) a trust that is pe bas of abiee® 


tion 149(1) from tax under Part I on alte or ican 
| of: its foxes income, Or. ee 

oe whose interest, at that time, in he ee 

trust was held, at all times after the day on 

_ which the interest was created, either by it 

_ or by persons who were exempt because of 

subsection 149(1) from tax under jen T on 
all of their taxable income, and 


(II) none of the beneficiaries ander abt 
is, at that time, a pee oy 
under it, or 


(iv) a person or partnership that 


(A) is a designated beneficiary under the other 
trust because of paragraph (c) or (e), or 

(B) would be a designated beneficiary under 
the particular trust because of paragraph (c) or 
(e) if, instead of being a beneficiary under the 
other trust, the person or partnership were at 
that time a beneficiary under the particular 
trust whose interest as a beneficiary under the 
particular trust were 


(1) identical to its interest frofeied to in 
this clause as the “particular interest”) as a 
beneficiary under the other trust, 
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(II) acquired from each person or partner- 
ship from whom it acquired the pads 
interest, and 


(II) held at all times after the later of Oc- 


tober 1, 1987 and the day on which the 
particular interest was created, by the same 
persons or partnerships that held the partic- 
ular interest at those times; or 


(e) a particular partnership any of the members of 
which is at that time 


(i) another partnership, except if 


(A) each such other paringesaty | isa Canadian 


partnership, 


(B) the interest of each such other Sacicishit 


in the particular partnership is held, at all 


times after the day on which the interest was 
created, by the other partnership or by persons - 
who were exempt because of subsection — 
149(1) from tax under Part I on all of their 


taxable income, 


(C) the interest of each member, of each such 
other partnership, that is a person exempt be- 


cause of subsection 149(1) from tax under 
Part I on all or part of its taxable income was 


held, at all times after the day on which the 


_ interest was created, by that member or by 
persons who were exempt because of subsec- 
tion 149(1) from tax under Part 7 on all of 
their taxable income, and 


(D) the interest of the particular partnership i in 
the particular trust was held, at all times after 
the day on which the interest was created, by 
the particular partnership or by persons who 
were exempt because of subsection 149(1) 
from tax under Part I on all of their taxable 
income, 


(ii) a non-resident person, 


(iii) a non-resident-owned investment 


corporation, 


(iv) another trust that is, under paragraph (d), a 
designated beneficiary of the particular trust or 
that would, under paragraph (d), be a designated 
beneficiary of the particular trust if the other trust 
were at that time a beneficiary under the particu- 
lar trust whose interest as a beneficiary under the 
particular trust were 


(A) acquired from each person or partnership 
from whom the particular partnership ac- 
quired its interest as a beneficiary under the 
particular trust, and 


(B) held at all times after the later of October 
1, 1987 and the day on which the particular 
partnership’s interest as a beneficiary under 
the particular trust was created, by the same 
persons or partnerships that held at those 
times that interest of the particular partner- 
ship, or 


(v) a person exempt because of subsection 149(1) 
from tax under Part I on all or part of its taxable 
income except if the interest of the particular 
partnership in the particular trust was held, at all 
times after the day on which the interest was cre- 
ated, by the particular partnership or by persons 
who were exempt because of subsection 149(1) 


S. 210(1) des 


- from tax under Part I on all of their taxable 
income. 


Technical Notes: New subsection 210(1) contains the defini- 
tions “designated beneficiary” (previously found in section 
210) and “designated income” (previously found in subsection 
210.2(2)). These definitions apply in Part XII.2. | 


Under paragraphs (a) and (b) of the definition “designated ben- 
eficiary’, a designated beneficiary includes, respectively, a 
non-resident person and a non-resident-owned investment cor- 
poration. Under paragraph (c) of the definition, a person ex- 
empt from tax under Part I of the Act is treated as a designated 
beneficiary because of owning an interest in a trust (acquired 
from a beneficiary under the trust) unless, generally speaking, 
no taxable entity previously owned that interest. Under para- 
graph (d) of the definition, a trust is a designated beneficiary of 
another trust if a beneficiary of the trust includes, generally, 
either a person or partnership described in any of paragraphs 
(a), (b), (c) or (e) of the definition or another trust (other than a 
testamentary trust resident in Canada). Under paragraph (e) of 
the definition, a partnership is a designated beneficiary of a 
trust if a member of the partnership is a person described in 
paragraph (a), (b) or (d) of the definition, another partnership 
or a person exempt from tax under Part I by reason of subsec- 
tion 149(1). 


The opening words of the definition “designated beneficiary” 
are amended so that the references in the definition to a “trust” 
under which there may be a designated beneficiary are refer- 
ences to a “particular trust”. 


Paragraph (c) of the definition “desionated beneficiary” 
amended to clarify that a designated beneficiary of a oe 
trust includes, except as provided in subparagraphs (c)(i) and 
(ii) of the definition, a person who is, because of subsection 
149(1), exempt from tax under Part I on all or part of their tax- 
able income and who acquired an interest in the particular trust 
after October 1, 1987 directly or indirectly from a beneficiary 
under the particular trust. 


Paragraph (d) of the definition “designated beneficiary” is 
amended so that a designated beneficiary of a particular trust 
includes another trust (in this commentary referred to as the 

“other trust’) having as a beneficiary any one of the following 
persons or partnerships: 


e under subparagraphs (d)(i) and (ii) of the definition, a non- 
resident person (including a trust) or a non-resident-owned 
investment corporation; 


¢ under subparagraphs (d)(iii) of the definition, any trust, 
other than — 


© a testamentary trust (however, note that if the testamen- 
tary trust were non-resident, the other trust would be 
treated as a designated beneficiary of the particular trust 
because of subparagraph (d)(i)), 


® 


a mutual fund trust, 


a trust that is exempt because of subsection 149(1) from 
_ tax under Part I on all or part of its taxable income 
(however, note that under subparagraph (d)(iv), de- 
scribed below, such a trust may cause the other trust to 
be a designated beneficiary of the particular trust), and 


a trust none of the beneficiaries under which is, at that 
time, a designated beneficiary under it and whose inter- 
est, at that time, in the other trust was held, at all times 
after the day on which the interest was created, either 
by it or by persons who were exempt because of sub- 
section 149(1) from tax under Part I on all of their taxa- 
ble income; 


* under subparagraph (d)(iv) of the definition, a person (in- 
cluding a trust) or partnership that 


* is a designated beneficiary under the other trust because 
of paragraph (c) of the definition (i.e., a person who is, 
because of subsection 149(1), exempt from tax under 
Part I on all or part of their taxable income and who 
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acquired an interest in the particular trust after October 
1, 1987 directly or indirectly from a beneficiary under 


the particular trust) or because of paragraph (¢) of the . 


definition, or 


¢ would, based on the assumptions set out it in clause 
(d)(iv)(B), be a designated beneficiary under the partic- — 


ular trust because of bie () or fe) of the 
definition. 


Note that a person or oe that is a a beneacey of. the . 
other trust need only be described in any of one of subpara- 
graphs (d)(i) to (iv) in order for the other trust to be a desig- — 
nated beneficiary of the particular trust. Note also that refer- — 
ences in paragraph (d) of the definition to the expression 
“resident in Canada” are removed as these are unnecessary : 


given that paragraph (a) of the definition provides soe a 10. 
resident person is a designated beneficiary. 


Paragraph (d) of the definition is also amended to provi 
the other trust will not be treated, under that paragra - 
designated beneficiary of the particular trust if it is a testamen 
tary trust, a mutual fund trust, or a trust that is exempt be 
of subsection 149(1) from tax under Part I on all or part 
taxable income. However, these excluded trusts may be t 
as pes 1 beneficiaries of the ee trust t 


ere (e)(i), that a | epee | betes of 
trust includes a particular partnership any of the men bers 
which 1 1s melanie eueihiee However, no such other is rir 


beneficiary ‘tater iho pacticuli patoieetig if 


¢ all such other partnerships are (Cahadiant part 
defined in subsection 102(1), 


* the interest of each such. other pacinershice? in the 
partnership is held, at all times after the day on whicl 
interest was created, by the other partnership or by pet 
who were exempt because of subsection Mw. om tap 
under Part I on all of their taxable income, __ 


the interest of each member, of each such other partner: 


that is a person exempt because of subsection 149(1) from 
tax under Part I on all or part of its taxable income was 
held, at all times after the day on which the interest was _ 
created, by that member or by persons who were exempt 
because of subsection 149(1) om tax x under Part : on all of 


their taxable income, and 


tax under Part I on all of their taxable income. 


Under subparagraphs (e)(ii) to (iv), a particular partnership will — 
be a designated beneficiary under a particular trust if | any one 
of the partnership’ s members is a non-resident person, a non- — 
resident-owned investment corporation, or a specified person. — 
For this purpose, a specified person means a trust that is a des-_ 
ignated beneficiary of the particular trust because of paragraph 
(d) of the definition or a trust that would be such a designated - 
beneficiary on the following assumptions: the other trust were 
at that time a beneficiary under the particular trust whose inter- 


est as a beneficiary under the particular trust were 


* acquired from each person or partnership from whom the 
particular partnership acquired its interest as a ee 
under the particular trust, and 


* held at all times after the later of October. a 1987 and the : 


day on which the particular partnership’s interest as a bene- 
ficiary under the particular trust was created, by the same 
persons or partnerships that held at those times that interest 
of the particular partnership. 


New subparagraph (e)(v) of the definition ies that a par- 
ticular partnership will be a designated beneficiary of a particu- 


the particular partnership’s beneficial interest in t le 2 partic- / 

ular trust is held, at all times after the day on which ihe 
interest was created, by the particular partnership or by per- _ 
sons who were exempt because of subsection 1491), ae 
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lar trust if any of the members of the particular partnership i isa 
person exempt because of subsection 149(1) from tax under — 
Part I on all or part of its taxable income, unless the interest of 
the particular partnership i in the particular trust was held, at all 
times after the day on which the interest was created, by the — 
particular partnership or by persons who were exempt because — 
of subsection 149( ly from under: Part ne on all ot their taxa- 
ble i income. . 


_ cease 0 neside | in Chinalla: and a 
ficially interested at the particulz 
particular trust did seae ns ceast 
ie in ne OD _ 


o. ditions in etibaraciaah: TB. Oe 
and it is reasonable to conclude t 
fer was made in connection: with th cessatio 

of residence, on or before the transfer, - 
person who was, at the time of the transfer, : 
beneficially interested in the particular: trust - 
and a spouse or common-law partner, as the — 
case may be, of the transferor of the f property 

to the particular trust; and — ie 
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(d) the only losses referred to in paragraph 3(d) v 
losses from sources winkeeas in bai i 
graphs (b)(i) to (iv). 


Technical Notes: The tax ae Part ce a 
reference to a trust’s pata income” vias determi 
subsection 210. 2(2)). / 


Subsection 210. 2(2) i is ‘beike epoca 4 nd Ul 
ignated 1 income” iS now found i in subsectio 


Paragraphs (a), (b). and (d) of the new de 
income” in subsection 210(1) are largely un 
nao ge. ane in Berea d sub 


cessation of residence, on or before that ime, of a pers 


who was, at that time, beneficially interested in the particu- 


Jar trust and a spouse or common-law partner, as the case 
_ may be, of the transferor of il wares ores to ag 


particular trust. 
Related Provisions: 248(5) — Substituted paint 


(2) Tax not payable —No tax is payable under this 
Part for a taxation year by a trust that was throughout . 


the year 
(a) a testamentary trust; 
(b) a mutual fund trust; 


(c) exempt from tax under Part 1 because of subsec- — 


tion 149(1); 


(d) a trust to which paragraph (a), (a.1) or (c) of the 


definition “trust” in subsection 108(1) applies; or 


(e) non-resident. 


Application: The February 27, 2004 draft legislation. s. 110, will 
amend s. 210 to read as above, applicable to 1996 er seq. except that 


conclude that tlie transfer was made | in connection with the | 


S. 210 


in subsec.. icp as 


of the definition deren income” 


ae ML 2, ‘therefore, 
sie tax base and 


part ular oct if any mem- 
hip were another line In 
fini 


ments te Part XI ae a is appropriate that perstip bei i 
quired to ascertain the characteristics of their members in order 
fora partnership to avoid characterization as a designated ben- 


eficiary under a trust. Accordingly, the modifications that we 


would support in this context ae we narrower than those 
that you proposed. 


In particular, a particular partnership. that is a beneficiary of a 
trust will continue to be treated as a designated beneficiary 
under the trust if any of its members is another partnership. 
However, we will recommend that any such other partnership, 
that is a member of the particular partnership, will not cause 
the particular partnership to be a designated beneficiary under 
the trust if: 


* that other partnership is a Canadian partnership (as defined 
by subsection 248(1) of the Act), 
* that other partnership is a limited partnership whose interest 


in the particular partnership is held, at all times after the 
day on which the interest was created, by it or by persons 
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(“eligible persons”) who were exempt because of subsec- 
tion 149(1) from Part | tax on all of their taxable income, 


* the interest of each member, of the other partnership, that is 
a person exempt because of subsection 149(1) from Part I 
tax on all or part of its taxable income was held, at all times 
after the day on which the interest was created, a that 
member or by eligible persons, and 


¢ the beneficial interest of the particular sees in the 
trust was held, at all times after the day on which the inter- 
est was created, 2 the a a? or by pigible 
persons. 


Based on our discussions with you, we are aise oped to rec- 


ommend that these modifications be nea’ for es 2001 and 


subsequent taxation years. 
Thank you for writing to us on this matter. 
Yours sincerely, - 


Brian Ernewein a 
Director, Tax Legislation Division, Tax Policy B Branch 


Letter from diate of panes | June 1 13, 2001: 
Dear [xxx] | 


I am writing in oy to your ieee to Mr. Len barber of March — 


5 and March 9, 2001 and your letter of April 10, 2001 to Mr. 


Grant Nash of this Division, concerning the rules for desig- 
nated beneficiaries in section 210 a the Income Tax Act (the 


WAG). 


The definition Sdeceaaed Cee in 1 section 1210 oe 
for the purposes of Part XII.2 of the Act. One of the objectives 
of Part XII.2 tax is to prevent | the minimization of tax on speci- _ 
fied Canadian- “source income that wenn otherwise arise where 


subject only to Part rail tax. Part XIL 2 tax is. ake: meant to” 
discourage transactions between taxable and tax-exempt bene- 
ficiaries designed to allow taxable income earned by a trust to 

be flowed-through to tax-exempt beneficiaries after the acqui- _ 
sition of a trust unit by the es ees from the 


taxable beneficiaries. 


ary” in section 210 of the Act. Onde de structure ecun ie 
the earlier letters (“double-tier structure”), registered pension — 


plans and other investors would invest in units issued by: a unit 


trust (“top fond. The top fund would i in turn invest in units 7 


agreed to ood changes. so. “ the. ie ‘fund ode — 
be considered a designated beneficiary of the bottom fund 
solely because the beneficiaries of the top fund include a per- — 
son exempt from tax under Part I of the Act. However, under 
the recommended changes, a top fund would be considered a 
designated beneficiary « of the bottom fund if the top fund ac- 
quired its interest in the bottom fund directly or indirectly from 


another beneficiary of the bottom fund, unless the interest was 


owned, at all times after the creation of the bottom fund, by the 
top fund or a person exempt from tax under Part I of the Act 


because of subsection 149(1). 


You have asked that we clarify whether. it was intended thot the 


proposed changes would accommodate structures of more than 
two levels of trust (“multiple-tier structures”). In particular, 


you have described a structure in which the units of the top - 


fund are held by a third unit trust (i.e. pooled fund arrange- 
ment) the units of which are in turn held by other trusts none of 


which is a designated beneficiary of the third trust. You have 


also indicated that similar pooled fund arrangements may be 
used involving multiple levels of unit trusts. 


In light of the policy objectives of Part XII.2, we are prepared : 


to recommend a further change to the definition “designated 
beneficiary”. In particular, we will recommend that a top fund 
be treated as a designated beneficiary of a bottom fund, subject 
to the exceptions described below, where the top fund acquires 
its interest directly from the bottom fund or directly or indi- 
rectly from another beneficiary of the bottom fund. However, 


ments 
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the top fund would not be a designated beneficiary of the bot- 
tom fund at a particular time where it meets two conditions. 
The first condition would be that its interest in the bottom fund 
be owned at all times after the date on which the bottom fund 
was created by the top fund or a person exempt from tax under 
Part I because of subsection 149(1). The second condition 
would be that none of the beneficiaries of the top fund be a — 
designated beneficiary of the top fund. We will further recom- 
mend that these amendments be effective for the 1996 and sub- 
sequent taxation years. : 


Thank you for writing to us” on this matter. 


Yours sincerely, 
_ Brian Ermewein — 
- Director, ¥ ax Legislation Division, Tax Policy Branch — 


Letter rom Dept. of Finance, December 9, 1999: 


Thank you for your letter of Genter 20, 1999 « concerning the — 
ees _ eons in section 210 Of the In- . 


ion “ sigt : 

ble in 1 the circumstances a certain ak of Ftiering” arrange- 
involving © trusts (euch as, for. example, those — 
arrangements described in your letters of October 20, 1999 and 
June 10, 1996). It continues to be our intention to recommend 
inclusion of this amendment i ina cae pene bill. : 


Thank yen for es 


pee oan / 
~ Director, Tax ‘Legislation Division Tax Policy B Branch 


Letter from ee o ioe ee 25, 1998: 


la am ae in oe to your lene of Mes 13, 1998 concerning 
the rules for designated beneficiaries in section 210 of the In- 
come Tax Act. | understand that you have had access to a sani- 
tized version of a letter from this Division on the same puniet 
dated ‘September 3, 1006, 


Your letter contemplates a structure poving: a ‘fomber of die 
ferent trusts resident in Canada and partnerships. ‘Under this — 
structure, a trust governed by a registered pension plan and 


other investors resident in Canada will have interests in a trust 


(the “middle trust”). The middle trust will invest in units issued 
by a unit trust (the “bottom trust”). In addition, a registered 


charity and other taxpayers resident in Canada will invest in a 


partnership which, in turn, will invest in units issued by the 


bottom trust. We also assume from the comments in your letter 


that neither the middle trust nor the partnership will acquire 
units of the bottom trust from other unitholders of the trust, but — 
will instead acquire their units directly from the bottom trust. . 


One of the objectives of Part XIL.2 tax is to prevent the minimi- 
zation of tax on specified Canadian-source income that would — 
otherwise arise where a Canadian trust’s income is distributed 
to a non-resident and is subject only to Part XIII tax. Part XII.2 — 
tax is also meant to discourage transactions between taxable 
and tax-exempt beneficiaries designed to allow “lumpy” taxa- 
ble income earned by a trust to be flowed-through to tax-ex- 
empt beneficiaries after the acquisition of a trust unit by the 
tax-exempt beneficiary from the taxable beneficiaries. 


Given the existing structure and objectives of Part XII.2, we 
agree it would be anomalous for either the middle trust or part- 
nership in the circumstances described above to be treated as 
“designated beneficiaries” under the bottom trust. I am pre- 
pared to recommend amendments to eliminate this anomaly. I 
expect these amendments will be introduced in a future techni- 
cal bill and be effective from no later than the beginning of this 
year. 


Thank you for writing to us on n this matter. 
Yours sincerely, 
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Daniel MacIntosh 
Director, Tax Legislation Division | 


Letter from Dept. of Foleo September 3 S; 51906: 
Dear [xxx] 


This is in reply to your oe af ce 10, 1996 to aie 
Thompson regarding a suggested change to the definition of 
“designated beneficiary” in section 210 of the Income Tax Act. 


Your letter contemplates a structure involving a number of dif- 
ferent trusts resident in Canada. Under this structure, registered _ 
pension plans and other investors resident in Canada will invest 

in trust units issued by one unit trust (the “top fund”). 
fang will invest in units issued Dy other unit trusts ie 


Giictificd, so the Ss fund wall not be a pee 
of the bottom qungs as a Upcatar of at 


come is distributed to a | non-resident and 
XI tax. eh Part Ay 


fond was ereated cue the 16 ‘find ora person exempt from tax 
under Part I of the Act because of subsection 149(1) of the — 
Act). The combination of the two amendments would meet the 

both of the policy objectives. I am prepared to recommend that _ 
these amendments be introduced in a future technical bill and : 
be effective from a date that wi : 
structure Hescnere ee er . 


Yours ue 


ea rame  . 
‘Director, Tax ‘Legislation Division. 


Definitions [s. 210]: “allowable capital Joss” —_ - 38(b).. 24811); 
“amount” —~ 248(1); “beneficially interested” — 248(25); “business” — 
248(1); “Canada” — 255, Interpretation Act 35( 1); “Canadian partner- 
ship” — 102, 248(1); “Canadian resource property” — 66(15), 248(1); 
“common-law partner” — 248(1); “designated beneficiary”, “designated 
income” — 210(1); “disposition”, “individual” — 248(1); “mutual fund 
trust” — 132(6)-(7),132.2(3)(n), 2481); “non-resident” — en8()); 
“non-resident-owned investment corporation” — 133(8), 248(1), “per- 
son”, “property” — 248(1); “registered retirement income fund” — 
146. 3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“spouse” — 252(3); “substituted” — 248(5); “taxable Canadian pro- 
perty” —- 248(1); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 248(1); “taxation year’ — 249; “testamentary trust” — 
108(1), 248(1); “timber resource property” — 13(21), 248(1); “trust” — 
104(1), 248(1), (3). 


Related Provisions: 104(31)— Credit to be included in income of 
beneficiary; 132.2(2)(3)(g)(iii) — Effect of mutual fund rollover; 
210.3(2) — Non-resident beneficiary taxed in Canada deemed not to be 
designated beneficiary; 252(3) —Extended meaning of “spouse” and 
“former spouse”. 

History: Para. 210(c) amended by 2000, c. 12, Sch. 2, s. 2, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in 


the History to 248(1)‘“common-law partner”. 


S. 210.2(1)(b) 


The opening words of para. 210(d) substituted by 1994, c, 21, s. 96, appli- 
cable to 1993 et seg. The opening words of that para. formerly read: 


(d) a trust resident in Canada (other than a testamentary trust or a 

trust exempt from tax under Part I by reason of subsection 149(1)), 

if 
Definitions [s. 210]: “common-law partner” — 248(1); “designated in- 
come” — 210.2(2); “former spouse” — 252(3); “individual” — 248(1); 
“mutual fund trust” — 132(6)-(7),132.2(3)(n), 248(1); “non-resident” — 
248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 
“person” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “resident 
in Canada” — 250; “spouse” — 252(3); “taxable income” — 248(1); “tes- 
tamentary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3). 


210.1 Application of Part — This Part does not apply 
in a taxation year to a trust that was throughout the year 


(a) a testamentary trust; 
(b) a mutual fund trust; 


(c) a trust that was exempt from tax under Part I by 
reason of subsection 149(1); 


(d) a trust described in paragraph (a), (a.1) or (c) of the 
definition “trust” in subsection 108(1); or 


(e) a non-resident trust. 


oun dscns — ae A 


210. 1 1 (Repealed) 


Application: The February 27, 2004 draft legislation, s. 110, will re- 
peal s. 210.1, _ applicable to 1996 et seq. _ : 


Technical Notes: Section 2101 provides a list of types of 
trusts to which Part XIL 2 does not apply. 


Section 210.1 is being repealed. ‘The list et types oat trusts to 
which Part XII.2. does not apply is now found in new subsec- 
tion 2102). New subsection 210(2), consequential on the 

amendments to the definition “designated beneficiary” (de- 
scribed in the commentary above), also clarifies that it applies 
only to determine to which trusts the special Part XII.2 tax does 
not apply. Subsection 210(2) does not apply, for example, to 
determine whether a trust referred to in that subsection may 
have a designated beneficiary. 


References in the Act to section 210.1 (e.g., see subsection 
210.201.1)) will be proposed to be amended to reflect its repeal 
and its substantive re-enactment as new subsection 210(2). 


Related Provisions: 132(6.2)— Retention of status as mutual fund 
trust; 132.2(2)(3)(g)Gil) — Effect of mutual fund rollover; 253 — Ex- 
tended meaning of carrying on business. 


History: Para. 210.1(d) amended by 2001, c. 17, s. 171, applicable to 
1999 et seq. It formerly read: 


(d) a trust described in paragraph (a) or (c) of the definition of that 
expression in subsection 108(1); or 
Definitions [s. 210.1]: “mutual fund trust” — 132(6)-(7), 132.2(1)(q) 
[to be repealed], 132.2(3)(n) [draft], 248(1); “non-resident” — 248(1); 
“taxation year” — 249; “testamentary trust’ — 108(1), 248(1); “trust” — 
104(1), 248(1), (3). 


210.2 (1) Tax on income of trust — Subject to section 
210.3, where an amount in respect of the income of a trust 
for a taxation year is or would, if all beneficiaries under 
the trust were persons resident in Canada to whom Part | 
was applicable, be included in computing the income 
under Part I of a person by reason of subsection 104(13) 
or 105(2), the trust shall pay a tax under this Part in re- 
spect of the year equal to 36% of the least of 


(a) the designated income of the trust for the year, 


(b) the amount that, but for subsections 104(6) and 
(30), would be the income of the trust for the year, and 
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(c) 100/64 of the amount deducted under paragraph 
104(6)(b) in computing the trust’s income under Part I 
for the year. 

Related Provisions: 18(1)(t)— Tax under Part XII.2 is deductible; 


104(30) — Part XII.2 tax deductible in computing income of trust; 210.1, 
210.3 — Where no tax payable. 


Information Circulars: 77-16R4: Non-resident income tax. 


(1.1) Amateur athlete trusts — Notwithstanding sec- 
tion 210.1, where an amount described in subsection 
143.1(2) in respect of an amateur athlete trust would, if 
Part I were applicable, be required to be included in com- 
puting the income for a taxation year of a designated ben- 
eficiary under the trust, the trust-shall pay a tax under this 
Part in respect of the year equal to 36% of 100/64 of that 
amount. 


History: Subsec. 210.2(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 122, applicable to 1992 et seq. 


Forms: T3ATH-IND: Amateur athlete trust income tax. return. 


(2) Designated income — For the purposes of subsec- 
tion (1), the designated income. of a trust for a taxation 
year means the amount that, but for subsections 104(6), 
(12) and (30), would be the income of the trust for the 
year determined under section 3 if 


(a) it had no income other than taxable capital gains 
from dispositions described in paragraph (b) and in- 
comes from 


(1) real properties in Canada (other than Canadian 
resource properties), 


(11) timber resource properties, 


(iii) Canadian resource properties (other than 
properties acquired by the trust before 1972), and 


(iv) businesses carried on in Canada; 


(b) the only taxable capital gains and allowable capital 
losses referred to in paragraph 3(b) were from disposi- 
tions of taxable Canadian property; and 


(c) the only losses referred to in paragraph 3(d) were 
losses from sources described in subparagraphs (a)(1) 
to (iv). 


Proposed Repeal — 210.2(2) 


Application: The February 27, 2004 draft legislation, s. 112, will se 
subsec. 210.2(2), applicable to 1996 et seq. : 


Related Provisions: 104(7.01)(b)(i) — No deduction under 104(6) for 
designated income of trust. 


History: Para. 210.2(2)(b) amended by 2001, c. 17, s. 172, applicable af- 
ter October 1, 1996. It formerly read: 


(b) the only taxable capital gains and allowable capital losses re- 
ferred to in paragraph 3(b) were from dispositions of property that 
would have been taxable Canadian property if, at no time in the 
year, the trust had been resident in Canada; and 


(3) Tax deemed paid by beneficiary — Where an 
amount (in this subsection and subsection 210.3(2) re- 
ferred to as the “income amount’) in respect of the in- 
come of a trust for a taxation year is, by reason of subsec- 
tion 104(13) or 105(2), included in computing 


(a) the income under Part I of a person who was not at 
any time in the year a designated beneficiary under the 
trust, or 


(b) the income of a non-resident person (other than a 
person who, at any time in the year, would be a desig- 
nated beneficiary under the trust if section 210 were 
read without reference to paragraph 210(a)) that is 
subject to tax under Part I by reason of subsection 2(3) 


and is not exempt from tax under Part I by reason of a ! 


Geocaved of 


Income Tax Act 


provision contained in a tax convention or agreement 
with another country that has the force hp law in 
Canada, 


an amount determined by the formula 


“Ate 
es 


where 
A is the tax paid under this Part by the trust for the year, 
B_ is the income amount in respect of the person, and 


C is the total of all amounts each of which is an amount 
that is or would be, if all beneficiaries under the trust 
were persons resident in Canada to whom Part I was 
applicable, included in computing the income under 
Part I of a beneficiary under the trust by reason of sub- 
section 104(13) or 105(2) in respect of the year, 


shall, if designated by the trust in respect of the person in 
its return for the year under this Part, be deemed to be an 
amount paid on account of the person’s tax payable under 
Part I for the person’s taxation year in which the taxation 
year of the trust ends, on the day that is 90 days after the 
end of the taxation year of the trust. 

_ Proposed Amendment — 210. 2(3) 
Finance’ Technical — Notes Ya 
210(1)“designated beneficiary”), February al, 2004: It 
will be proposed to amend paragraph 210.2(3)(b) to ensure that 
subsection 210.2(3) does not apply to a non-resident person that - 
would be a designated beneficiary under the trust if the definition 

“designated beneficiary” in subsection pues were ae vie 
reference (0 its paragraph (a). = 


These amendments apply to eae joss Sige subsequent taxation 
yeas. 


Related Provisions: 104(31)— Amount deemed payable by trust to 
beneficiary; 210.3(2) — Where non-resident beneficiary already taxed in 
Canada. 


Interpretation Bulletins: 


IT-342R: Trusts —Income payable to 
beneficiaries. ; 


(4) Designations in respect of partnerships — 
Where a taxpayer is a member of a partnership in respect 
of which an amount is designated by a trust for a taxation 
year of the trust (in this subsection referred to as the “par- 
ticular year’) under subsection (3), 


(a) no amount shall be deemed to be paid on account 
of the partnership’s tax payable under Part I by reason 
of subsection (3) except in the application of that sub- 
section for the purposes of subsection 104(31), and 


(b) an amount determined by the formula 


wis 2 
G 


where 
A is the amount so designated, 


B is the amount that may reasonably be regarded as 
the share of the taxpayer in the designated income 
of the trust received by the partnership in the fiscal 
period of the partnership in which the particular 
year ends (that fiscal period being referred to in 
this subsection as the “partnership’s period”), and 


C is the designated income received by the partner- 
ship from the trust in the partnership’s period, 


shall be deemed to be an amount paid on account of 
the taxpayer’s tax payable under Part I for the person’s 
taxation year in which the partnership’s period ends, 
on the last day of that year. 
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(5) Returns — A trust shall, within 90 days after the end 
of each taxation year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form and containing prescribed 
information, without notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, 
payable by it under this Part for the year; and 


(c) pay to the Receiver General the tax, if any, payable 
by it under this Part. for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T3 SCH 10: Part XII.2 tax and Part XIII non-resident withholding 
tax. 


(6) Liability of trustee — A trustee of a trust is person- 
ally liable to pay to the Receiver General on behalf of the 
trust the full amount of any tax payable by the trust under 
this Part to the extent that the amount is not paid to the 
Receiver General within the time specified in subsection 
(5), and the trustee is entitled to recover from the trust any 
such amount paid by the trustee. 


(7) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152 and 158, subsections 161(1) 
and (11), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the cir- 
cumstances require. 


Definitions [s. 210.2]: “allowable capital loss” — 38(b), 248(1); “ama- 
teur athlete trust” — 143.1(1)(a), 248(1); “amount” — 248(1); “benefi- 
cially interested” — 248(25); “business” — 248(1); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian resource property” — 66(15), 248(1); 
“carrying on business” — 253; “common-law partner” — 248(1); “desig- 
nated beneficiary” — 210; “disposition” — 248(1); “fiscal period” — 
249(2)(b), 249.1; “income amount” — 210.2(3); “Minister”, “non-resi- 
dent”, “person”, “prescribed”, “property” — 248(1); “resident in Can- 
ada” — 250; “substituted” — 248(5); “tax payable” — 248(2); “taxable 
Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(2); 
“taxation year” — 249; “taxpayer” — 248(1); “timber resource pro- 
perty” — 13(21), 248(1); “trust” — 104(1), 248(1), (). 


210.3 (1) Where no designated beneficiaries — No 
tax is payable under this Part by a trust for a taxation year 
in respect of which the trustee has certified in the trust’s 
return under this Part for the year that no beneficiary 
under the trust was a designated beneficiary in the year. 


(2) Where beneficiary deemed not designated — 
Where a trust would, if the trust paid tax under this Part 
for a taxation year, be entitled to designate an amount 
under subsection 210.2(3) in respect of a non-resident 
beneficiary and the income amount in respect of the bene- 
ficiary is included in computing the income of the benefi- 
ciary which is subject to tax under Part I by reason of 
subsection 2(3) and is not exempt from tax under Part I 
by reason of a provision contained in a tax convention or 
agreement with another country that has the force of law 
in Canada, for the purposes of subsection (1), the benefi- 
ciary shall be deemed not to be a designated beneficiary 
of the trust at any time in the year. 


Definitions [s. 210.3]: “amount” — 248(1); “designated beneficiary” — 
210; “income amount” — 210.2(3); “non-resident” — 248(1); “taxation 
year” — 249; “trust” — 104(1), 248(1), (3). 


PART XII.3 — TAX ON INVESTMENT 
INCOME OF LIFE INSURERS 


211. (1) Definitions — For the purposes of this Part, 


S. 211(1) net 


“existing guaranteed life insurance policy’, at any 
time, means a non-participating life insurance policy in 
Canada in respect of which 


(a) the amount of every premium that became payable 
before that time and after December 31, 1989, 


(b) the number of premium payments under the policy, 
and 


(c) the amount of each benefit under the policy at that 
time | 
were fixed and determined on or before December 31, 
1989; 


“‘life insurance policy” includes a benefit under 
(a) a group life insurance policy, and 
(b) a group annuity contract 

but does not include 


(c) that part of a policy in respect of which the policy- 
holder is deemed by paragraph 138.1(1)(e) to have an 
interest in a related segregated fund trust, or 


(d) a reinsurance arrangement; 


History: The definitions “life insurance policy” and “life insurance policy 
in Canada” in subsec. 211(1) amended by 1997, c. 25, s. 60, applicable to 
1996 et seq. The definitions formerly read: 


“life insurance policy” and “life insurance policy in Canada” do not 
include 


(a) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) to have an interest in a related 
segregated fund trust, or 


(b) a reinsurance arrangement; 


“‘life insurance policy in Canada” means a life insur- 
ance policy issued or effected by an insurer on the life of 
a person resident in Canada at the time the policy was 
issued or effected; 


History: See under “life insurance policy” above. 


‘net interest rate’, in respect of a liability, benefit, risk 
or guarantee under a life insurance policy of an insurer for 
a taxation year, is the positive amount, if any, determined 
by the formula 


(A—B)xC 
where 


A is the simple arithmetic average determined as of the 
first day of the year of the average yield (expressed as 
a percentage per year rounded to 2 decimal points) in 
each of the 60 immediately preceding months prevail- 
ing on all domestic Canadian-dollar Government of 
Canada bonds outstanding on the last Wednesday of 
that month that have a remaining term to maturity of 
more than 10 years, 


B is 


(a) in the case of a guaranteed benefit provided 
under the terms and conditions of the policy as 
they existed on March 2, 1988, other than a policy 
where, at any time after March 2, 1988, its terms 
and conditions relating to premiums and benefits 
were changed (otherwise than to give effect to the 
terms and conditions that were determined before 
March 3, 1988), the greater of 


(i) the rate of interest (expressed as a percentage 
per year) used by the insurer in determining the 
amount of the guaranteed benefit, and 


(ii) 4%, and 
(b) in any other case, nil, and 
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C is 
(a) in the case of a guaranteed benefit to which par- 


agraph (a) of the description of B applies, 65%, 
and 


(b) in any other case, 55%; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


‘non-participating life insurance policy” means a life 
insurance policy that is not a participating life insurance 
policy; 


‘participating life insurance policy” has the meaning 
assigned by subsection 138(12); 


‘policy loan” has the meaning assigned by subsection 
138(12); 


“registered life insurance policy” means a life insurance 
policy issued or effected 


(a) as a registered retirement savings plan, or 


(b) pursuant to a registered retirement savings plan, a 
deferred profit sharing plan or a registered pension 
plan; 


“reinsurance arrangement” does not include an ar- 
rangement under which an insurer has assumed the obli- 
gations of the issuer of a life insurance policy to the 
policyholder; 


“segregated fund” has the meaning given that expression 
in subsection 138.1(1); 


“specified transaction or event’, in respect of a life in- 
surance policy, means 


(a) a change in underwriting class, 


(b) a change in premium because of a change in fre- 
quency of premium payments within a year that does 
not alter the present value, at the beginning of the 
year, of the total premiums to be paid under the policy 
in the year, 


(c) an addition under the terms of the policy as they 
existed on 


(1) in the case of an existing guaranteed life insur- 
ance policy, December 31, 1989, 


(11) in any other case, March 2, 1988, 


of accidental death, dismemberment, disability or 
guaranteed purchase option benefits, 


(d) the deletion of a rider, 


(e) redating lapsed policies within the reinstatement 
period referred to in paragraph (g) of the definition 
“disposition” in subsection 148(9) or redating for pol- 
icy loan indebtedness, 


(f) a change in premium because of a correction of er- 
roneous information, 


(g) the payment of a premium after its due date, or no 
more than 30 days before its due date, as established 
on or before 


(1) in the case of an existing guaranteed life insur- 
ance policy, December 31, 1989, and 


(ii) in any other case, March 2, 1988, and 
(h) the payment of an amount described in paragraph 
(a) of the definition “premium” in subsection 148(9); 


“taxable life insurance policy” of an insurer at any time 
means a life insurance policy in Canada issued by the in- 
surer (or in respect of which the insurer has assumed the 


Income Tax Act 


obligations of the issuer of the policy to the policyholder), 
other than a policy that is at that time 


(a) an existing guaranteed life insurance policy, 


(b) an annuity contract (including a_ settlement 
annuity), 


(c) a registered life insurance policy, 
(d) a registered pension plan, or 
(e) a retirement compensation arrangement. 


(2) Riders and changes in terms — For the purposes 
of this Part, 


(a) any rider added at any time after March 2, 1988 to 
a life insurance policy shall be deemed to be a separate 
life insurance policy issued and effected at that time; 
and 


(b) a change in the terms or conditions of a life insur- 
ance policy resulting from a specified transaction or 
event shall be deemed not to have occurred and not to 
be a change. 


History: S. 211 substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
171(1), applicable to taxation years beginning after 1989 and, where an 
insurer has made an election under subsec. 172(3) of 1994, c..7, Sch. II 
(1991, c. 49) (see under s. 211.1), to all taxation years of the insurer to 
which the election relates and, where such an election is made, 


(a) in respect of each taxation year of the insurer to which the election 
relates, each reference to “December 31, 1989” in the definitions in 
subsec. 211(1), as the reference relates to a life insurance policy, shall 
be read as a reference to the later of E 


(1) the day the policy was issued, and 
(ii) March 2, 1988; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to 
the election to the extent it applies in respect of this section. 


1994, c. 7, Sch. If (1991, c. 49), subsec. 171(2) provides that in its applica- 
tion to taxation years ending after 1987 and beginning before 1990 (except 
a taxation year of an insurer to which subsec. 172(1) of c. 49 applies be- 
cause of an election made by the insurer under subsec. 172(3) of c. 49 — 
see under s. 211.1), s. 211 shall be read as though it included the following 
definition: 


“benefits payable under a life insurance policy” includes 


(a) a policy dividend, an experience rating refund and a refund 
of premiums under the policy, 


(b) any amount payable under a reinsurance arrangement in re- 
spect of the policy, and 


(c) any amount deemed by paragraph 138.1(1)(g) to be a pay- 
ment under the terms and conditions of the policy, 


but does not include a policy loan or interest on funds left on de- 
posit with the insurer under the terms of the policy; 


S. 211 formerly read: 


211. Definitions — For the purposes of this Part, 
“Canada security” has the meaning assigned by subsection. 138(12); 


“gross investment revenue” has the meaning assigned by subsection 
138(12); 


“life insurance policy” and “life insurance policy in Canada” do not 
include any part of the policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) to have an interest in a related 
segregated fund trust; 


“non-segregated property” has the meaning assigned by subsection 
138(12); 


“policy loan” has the meaning assigned by subsection 138(12); 


“property used in the year in, or held in the year in the course of” 
carrying on a life insurance business in Canada, in the case of an 
insurer (other than a resident of Canada that does not carry on a life 
insurance business) that carried on an insurance business in Canada 
and in a country other than Canada, has the meaning assigned by 
subsection 138(12); 


“registered life insurance policy” means a life insurance policy 
(other than an annuity contract) issued or effected as a registered 


1552 


Part XII.3 — Tax on Investment Income of Life Insurers 


retirement savings plan or pursuant to such a plan, a fund or de- 
ferred profit sharing plan or a registered pension plan; 


“segregated fund” has the meaning assigned by subsection 138(12). 


Definitions [s. 211]: “annuity”, “business” — 248(1); “Canada” — 255; 
“carrying on business” — 253; “deferred profit sharing plan” — 147(1); 
“insurer”, “life insurance business” — 248(1); “life insurance policy”, 
“life insurance policy in Canada” — 138(12), 211(1), 248(1); “person” — 
248(1); “property”, “registered pension plan” — 248(1); “registered retire- 
ment savings plan” — 146(1), 248(1); “resident in Canada” — 250; “taxa- 
tion year” — 249; “trust” — 104(1), 248(1), (3). 


211.1 (1) Tax payable — Every life insurer shall pay a 
tax under this Part for each taxation year equal to 15% of 
its taxable Canadian life investment income for the year. 
Related Provisions: 18(1)(t) — Tax is non-deductible; 138(3)(g) — 


Part XII.3 tax deductible by insurer; 190.1(1.1) — Additional capital tax 
on life insurance corporations. 


(2) Taxable Canadian life investment income — 
For the purposes of this Part, the taxable Canadian life 
investment income of a life insurer for a taxation year is 
the amount, if any, by which its Canadian life investment 
income for the year exceeds the total of its Canadian life 
investment losses for such of the 7 taxation years immedi- 
ately preceding the year that begin after 1989, to the ex- 
tent that those losses were not deducted in computing its 
taxable Canadian life investment income for any preced- 
ing taxation year. 


Proposed Amendment - se 211.1 2) 


Federal budget, Notice of Ways and Means Motion, 


March 23, 2004: 
(9) That, in respect of any. non- n-capital to) iGhused: ee tax 


credit or a life insurer’s Canadian life investment loss, for a taxa- 
tion year that ends after March 22, 2004, there be extended from 


7 to 10 the number of taxation! a - oe taxation a in 
respect of which . oo SS 


(c) the life insurer’s Canadian life investment loss may be 


applied in determining the life insurer’s taxable Canadian life 


investment income under Part XII.3 of the Act. 


Federal budget, Supplementary Information, March 23, 
2004: Carry-Forward Period for Business Losses 


{See under 111(1)(a) for proposal re. non-capital losses oe -ed.] 


Budget 2004 also Nise to extend to 10 taxation years the 
carry-forward periods for: . 


¢ The application of a life i insurer’s  tékable Canadian life in- 
vestment losses under Part XII.3 of the Act. 
This measure applies to losses and credits that arise in taxation 
years that end after March 22, 2004. 


Related Provisions: 87(2.2) — Amalgamation of insurance corpora- 
tions; 138(11.5)(k) — Transfer of business by non-resident insurer. 
History: Subsec. 211.1(2) amended by 1994, c. 7, Sch. If (1991, c. 49), s. 
172, applicable to taxation years beginning after 1989. Subsec. (2) for- 
merly read: 
(2) Taxable Canadian life investment income — For the pur- 
poses of this Part, the taxable Canadian life investment income of a 
life insurer for a taxation year is the amount, if any, by which its 
Canadian life investment income for the year exceeds the total of its 
Canadian life investment losses for such of the 7 taxation years im- 
mediately preceding the year that commence after June 17, 1987 
and end after 1987, to the extent that those losses have not been 
deducted in computing its taxable Canadian life investment income 
for any preceding taxation year. 


(3) Canadian life investment income — For the pur- 
poses of this Part, the Canadian life investment income or 
loss of a life insurer for a taxation year is the positive or 
negative amount determined by the formula 


A+B-C 
where 


S. 211.1(3) 


A is, subject to subsection (4), the total of all amounts, 
each of which is in respect of a liability, benefit, risk 
or guarantee under a life insurance policy that was at 
any time in the year a taxable life insurance policy of 
the insurer, determined by multiplying the net interest 
rate in respect of the liability, benefit, risk or guaran- 
tee for the year by '/ of the total of 


(a) the maximum amount that would be determined 
under paragraph 1401(1)(a), (c) or (d) of the Jn- 
come Tax Regulations (other than an amount that 
would be determined under subparagraph 
1401(1)(d)(i1) of those Regulations in respect of a 
disabled life) in respect of the insurer for the year 
in respect of the liability, benefit, risk or guarantee 
if subsection 1401(1) of those Regulations applied 
to all life insurance policies and if that amount 
were determined without reference to any policy 
loan or reinsurance arrangement, and 


(b) the maximum amount that would be determined 
under paragraph 1401(1)(a), (c) or (d) of the In- 
come Tax Regulations (other than an amount that 
would be determined under subparagraph 
1401(1)(d)Gi) of those Regulations in respect of a 
disabled life) in respect of the insurer for the pre- 
ceding taxation year in respect of the liability, ben- 
efit, risk or guarantee if subsection 1401(1) of 
those Regulations applied to all life insurance poli- 
cies and if that amount were determined without 
reference to any policy loan. or reinsurance 
arrangement; 


Bis the total of all amounts, each of which is the posi- 
tive or negative amount in respect of a life insurance 
policy that was at any time in the year a taxable life 
insurance policy of the insurer, determined by the 
formula 


D =H 
where 


D_ is, subject to subsection (4), the amount determined 
by multiplying the percentage determined in the 
description of A in the definition “net interest rate” 
in subsection 211(1) in respect of the year by '/2 of 
the total of 


(a) the maximum amount that would be deter- 
mined under paragraph 1401(1)(c.1) of the Jn- 
come Tax Regulations in respect of the insurer 
for the year in respect of the policy if subsec- 
tion 1401(1) of those Regulations applied to all 
life insurance policies and if that amount were 
determined without reference to any policy loan 
or reinsurance arrangement, and 


(b) the maximum amount that would be deter- 
mined under paragraph 1401(1)(c.1) of the Jn- 
come Tax Regulations in respect of the insurer 
for the preceding taxation year in respect of the 
policy if subsection 1401(1) of those Regula- 
tions applied to all life insurance policies and if 
that amount were determined without reference 
to any policy loan or reinsurance arrangement, 
and 


Eis the amount, if any, by which 


(a) the total of all amounts determined in re- 
spect of the insurer under the description of D 
in respect of the policy for the year and any pre- 
ceding taxation years ending after 1989 
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exceeds the total of 


(b) all amounts determined in respect of the in- 
surer under the description of E in respect of the 
policy for taxation years ending before the year, 
and 


(c) the amount, if any, by which 


(i) the maximum amount that would be de- 
termined under paragraph 1401(1)(c.1) of 
the Income Tax Regulations in respect of the 
insurer for the year in respect of the policy if 
subsection 1401(1) of those Regulations ap- 
plied to all life insurance policies and if that 


Income Tax Act 


45% for the eleventh following calendar year, 
and 

50% for the twelfth following and subsequent 
calendar years. 


Related Provisions: 257 — Formula amounts cannot calculate to less 
than zero. 


History: The portion of the descriptions of A and D in subsec. 211.1(3) 
before para. (a) amended by 1998, c. 19, subsecs. 213(1), (2), applicable to 
1992 et seq. Those portions formerly read: 


A is the total of all amounts, each of which is in respect of a liabil- 


ity, benefit, risk or guarantee under a life insurance policy that 
was at any time in the year a taxable life insurance policy of the 
insurer, determined by multiplying the net interest rate in re- 


spect of the liability, benefit, risk or guarantee for the year by 
the amount equal to '/2 of the total of 


amount were determined without reference 


to any. policy loan or __ reinsurance 
APTANSCIION Gn perateg a ee Wg) ae | eR eee nee 
exceeds Dis the amount determined by multiplying the percentage deter- 


mined in the description of A in the definition “net interest rate” 
in subsection 211(1) in respect of the year by the amount equal 
to '/ of the total of 


(ii) the maximum amount that would be de- 
termined under paragraph 1401(1)(c.1) of 
the Income Tax Regulations in respect of the 
insurer for its last 1989 taxation year in re- 
spect of the policy if subsection 1401(1) of 
those, Regulations applied to. all life insur- 
ance policies and if that amount were deter- 
mined without reference to any policy loan 
or reinsurance arrangement; and 


C is the total of all amounts each of which is 100% of 
the amount required to be included in computing the 
income of a policyholder under section 12.2 or para- 
graph 56(1)(Q) for which the insurer is required by reg- 
ulation to prepare an information return in respect of 
the calendar year ending in the taxation year, in re- 
spect of a taxable life insurance policy of the insurer, 
except that the reference in this description to 100% 
shall be read as a reference to, 


Paras. (a) and (b) of the description of A, paras. (a) and (b).of the descrip- 
tion of D in the description of B, and para. (c) of the description of E in 
the description of B, in subsec. 211.1(3), amended by 1997, c. 25, s. 61, 
applicable to 1996 et seg. The paras. formerly read: 


(a) the maximum amount that would be deductible under paragraph 
1401(1)(a), (c) or (d) of the Income Tax Regulations (other than an 
amount that the insurer can claim under subparagraph 1401(1)(d)(i1) 
of the Regulations in respect of a disabled life) in computing the 
insurer’s income for the year in respect of the liability, benefit, risk 
or guarantee, if that amount were determined without reference to 
any policy loan or reinsurance arrangement, and 


(b) the maximum amount that would have been deductible under 
paragraph 1401(1)(a), (c) or (d) of the Regulations (other than an 
amount that the insurer can claim under subparagraph 1401(1)(d)(ii) 
of the Regulations in respect of a disabled life) in computing the 
insurer’s income for the immediately preceding taxation year in re- 
spect of the liability, benefit, risk or guarantee, if that amount were 
determined without reference to any policy loan or reinsurance 
arrangement; 


(a) where paragraph (a) of the description of B in 
the definition “net interest rate” in subsection 
211(1) applies for any taxation year in respect of a 
guaranteed benefit under the policy, 


(a) the maximum amount that would be deductible under-paragraph 
1401(1)(c.1) of the Income Tax Regulations in computing the in- 
surer’s income for the year in respect of the policy, if that amount 
were determined without reference to any policy loan or reinsurance 
arrangement, and 


0% for calendar years before 1991, 
5% for 1991, 

10% for 1992, 

15% for 1993, 

20% for 1994, 

25% for 1995, 

30% for 1996, 

35% for 1997, 

40% for 1998, 

45% for 1999, and 

50% for calendar years after 1999, 


(b) the maximum amount that would have been deductible under 
paragraph 1401(1)(c.1) of the Regulations in computing the in- 
surer’s income for the immediately preceding taxation year in re- 
spect of the policy, if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement, and 


(c) the amount, if any, by which 


(i) the maximum amount that would be deductible under para- 
graph 1401(1)(c.1) of the Income Tax Regulations in computing 
the insurer’s income for the year in respect of the policy, if that 
amount were determined without reference to any policy loan 
or reinsurance arrangement 


and 


(b) where the policy was at any time after 1989 an 
existing guaranteed life insurance policy, 


exceeds 


(ii) the maximum amount that would be deductible under para- 
graph 1401(1)(c.1) of the Regulations in computing the in- 
surer’s income for the insurer’s last 1989 taxation year in re- 
spect of the policy, if that amount were determined without 
reference to any policy loan or reinsurance arrangement; and 


Subsec. 211.1(3) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
172(1), applicable (by subsec. 172(3)) to taxation years commencing after 
1989 and, where an insurer so elected in respect of the insurer’s taxation 
years beginning after 1987 or 1988 and before 1990 by notifying the Min- 
ister of National Revenue in writing before July 1991, to all taxation years 
of the insurer to which the election relates and, where such an election was 
made, 


0% for the calendar year in which it became a 
taxable life insurance policy of the insurer, 
0% for the first. following calendar year, 
0% for the second following calendar year, 
5% for the third following calendar year, 
10% for the fourth following calendar year, 
15% for the fifth following calendar year, 
20% for the sixth following calendar year, 
25% for the seventh following calendar year, 
30% for the eighth following calendar year, 
35% for the ninth following calendar year, 
40% for the tenth following calendar year, 


(a) in respect of each taxation year of the insurer to which the election 
relates, each reference to “1989” in subsec. 211.1(3) shall be read as a 
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reference to the year immediately preceding the first taxation year to (b) where subsection 138(9) does not apply to the insurer, 
which the election relates; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to 


the election. 
Also (by 1994, c. 7, Sch. II (1991, c. 49), subsec. 172(2)), in their applica- (c) the amount included under paragraph 138(4)(b) in com- 


tion to taxation years commencing after June 17, 1987 and before 1990 


that end after 1987 (except a taxation year of an insurer to which subsec. 
172(1) of c. 49 applies because of an election made Eyal the insurer as men- puting the insurer’s income for the year, 
tioned above), 


(a) the description of C in subsec. 211.1(3) shall be read as follows: 
st 


and 


(b) the description of G in subsec. 211.1(3) shall be read as follows: 


G 


is the positive or negative amount that would be determined 
to be the insurer’s income or loss, respectively, for the year 
under Part I from carrying on a life insurance, business. in 
Canada, if 


(a) no amount were included in that. determination in 
respect of segregated funds of the insurer, 


(b) no amount were included in that determination 
under paragraph 12(1)(d) or (d.1), section 12.3, para- 
graph 20(1)(1) or (1.1) or subsection 20(26), under. a 
prescribed provision of this Act or, in respect of the 
amount deducted under paragraph 138(3)(c) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it applied to taxation years beginning 
before June 18, 1987, in computing its income for the 
immediately preceding taxation year, under paragraph 
138(4)(a), 


(c) the amount, if any, determined under paragraph (g) 
of the description of A in respect of the insurer for the 
year were included in that determination, 


(d) the maximum amounts deductible in computing 
that income under subparagraphs 138(3)(a)(i), (ii) and 
(iv) were deducted in that determination, 


(e) for the purposes of paragraph 138(4)(a), the maxi- 
mum amounts deductible under subparagraphs 
138(3)(a)G), Gi) and (iv) were deducted in computing 
the insurer’s income or loss, as the case may be, for the 
immediately preceding taxation year, and 


(f) in respect of the insurer’s first taxation year begin- 
ning after June 17, 1987 and ending after 1987, 


(1) the amounts referred to in paragraph (e) in re- 
spect of the insurer’s immediately preceding taxa- 
tion year were the maximum amounts that would 
be deductible under subparagraphs 138(3)(a)(i), 
(ii) and (iv) for that preceding year if those subpar- 
agraphs applied to that year, and 


(ii) the prescribed amount of the insurer’s 1968 re- 
serve adjustment were nil; 


is the total of all amounts each of which is the prescribed 
portion of an amount that would be included under section 
12.2 or paragraph 56(1)(j) in computing the income of a 
policyholder for a taxation year ending in the year, if all 
taxation years were calendar years, in respect of life insur- 
ance policies in Canada (other than annuity contracts and 
prescribed arrangements) of the insurer. 


Subsec. 211.1(3) formerly read: 


(3) Canadian life investment income — For the purposes of this 
Part, the Canadian life investment income or loss, as the case may 
be, of a life insurer for a taxation year is the positive or negative 
amount, respectively, determined by the formula 


where 


A 


A-B-C-D+E-F-G 


is the positive or negative amount, as the case may be, deter- 
mined by totalling the following amounts in respect of the in- 
surer for the year: 


(a) the total of all amounts included under subsection 
138(9) in computing the insurer’s income for the year from 
carrying on a life insurance business in Canada, 


its gross investment revenue for the year from such of its 
non-segregated property as was property used in the year 
in, or held in the year in the course of, carrying on a life 
insurance business in Canada, 


puting the insurer’s income for the year, 


(d) the amount included under paragraph 138(4)(c) in com- 


(e) the total of all amounts that accrued to, or became re- 
ceivable or were received by, the insurer in the year as, on 
account of or in lieu of payment of, interest in respect of 
policy loans made under the terms of its life insurance poli- 
cies in Canada, to the extent not included in computing its 
Canadian life investment income for a preceding taxation 
year, 


(f) the total of all gains made by the insurer in the year 
from dispositions of such of its non-segregated property 
(other than property that is a Canada security or capital pro- 
perty) as was property used in the year in, or held in the 
year in the course of, carrying on a life insurance business 
in Canada, and 


(g) the amount, if any, by which 


(i) the total of all taxable capital gains of the insurer for 
the year from dispositions of such of its non-segregated 
property as was property used in the year in, or held in 
the year in the course of, carrying on a life insurance 
business in Canada 


exceeds 


(i) the total of all allowable capital losses of the in- 
surer. for the year and all preceding taxation years com- 
mencing after June 17, 1987 and ending after 1987 
from dispositions of such of its non-segregated pro- 
perty as was property used in the year in, or held in the 
year in the course of, carrying on a life insurance busi- 
ness in Canada to the extent that those losses have not 
reduced an amount determined under this paragraph in 
determining the Canadian life investment income for a 
preceding taxation year, 


and deducting from that total the total of the following amounts 
in respect of the insurer for the year: 


(h) the amount deductible under paragraph 138(3)(b) in 
computing the insurer’s income for the year, 


(i) the amount deductible under paragraph 138(3)(d) in 
computing the insurer’s income for the year, 


(j) the total of all losses sustained by the insurer in the year 
from dispositions of such of its non-segregated property 
(other than property that is a Canada security or capital pro- 
perty) as was property used in the year in, or held in the 
year in the course of, carrying on a life insurance business 
in Canada, 


(k) the total of all expenses deducted in computing the in- 
surer’s income under Part I for the year to the extent that 
those expenses were incurred for the purposes of managing 
its non-segregated property and may reasonably be re- 
garded as having been incurred for the purposes of earning 
any amount included under paragraphs (a) to (f) for the 
year, 


(1) the total of all amounts that became payable by the in- 
surer in respect of the year as, on account of or in lieu of 
payment of, interest on amounts on deposit with the insurer 
in accordance with the terms of its life insurance policies in 
Canada, and 


(m) the total of amounts (other than amounts included 
under paragraph (k) or (1)) deducted in computing the in- 
surer’s income for the year under paragraphs 20(1)(a), (c), 
(d) and (p), to the extent that each such amount may rea- 
sonably be regarded as relating to any amount included 
under paragraphs (a) to (f) for the year; 


B sis the total of all amounts deducted in computing the insurer’s 
income for the year under Part I from carrying on a life insur- 
ance business in Canada (net of expense allowances under rein- 


1555 


S. 211.1(3) 


surance arrangements included in computing that income) ex- 
cept to the extent that any such amount 


(a) is included in an amount determined in respect of the 
insurer for the year under any of paragraphs (j) to (m) of 
the description of A, 


(b) was paid or payable by the insurer in respect of benefits 
payable under a life insurance policy, 


(c) is deductible under paragraph 20(1)(1) or (1.1) or subsec- 
tion 20(26) or 138(3) in computing its income from carry- 
ing on a life insurance business in Canada, or 


(d) may reasonably be considered to relate to segregated 
funds of the insurer; 


Cis the positive or negative amount, as the case may be, that 
would be determined to be the insurer’s income or loss, respec- 
tively, for the year under Part I from carrying on a life insur- 
ance business in Canada, if 


(a) no amount were included in that determination in re- 
spect of segregated funds of the insurer, 


(b) no amount were included in that determination under 
paragraph 12(1)(d) or (d.1), section 12.3, paragraph 
20(1)) or (1.1) or subsection 20(26), under a prescribed 
provision of this Act, or under paragraph 138(4)(a) in re- 
spect of the amount deducted under paragraph 138(3)(c) of 
the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in computing its income for the immediately 
preceding taxation year, 


(c) the amount, if any, determined under paragraph (g) of 
the description of A in respect of the insurer for the year 
were included in that determination, and 


(d) the maximum amounts deductible under subparagraphs 
138(3)(a)G@), (ii) and (iv) in computing the insurer’s income 
for the year were deducted in that determination and on the 
assumption that the maximum amounts so deductible in 
computing its income for the immediately preceding year 
had been deducted; 


D is the positive or negative amount, as the case may be, attributa- 
ble to registered life insurance policies, registered pension 
plans, annuity contracts and prescribed arrangements, deter- 
mined in accordance with prescribed rules, in respect of the in- 
surer for the year; 


E is the positive or negative amount, as the case may be, deter- 
mined by totalling the term insurance component and the amor- 
tization adjustment amount, determined in accordance with pre- 
scribed rules, in respect of the insurer for the year; 


Fis the amount of guaranteed interest, determined in accordance 
with prescribed rules, in respect of the insurer for the year; and 


G _ is the prescribed portion of amounts that would, but for subsec- 
tion 12(8) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, be included in computing the income 
of policyholders under section 12.2, paragraph 56(1)(j) or sub- 
paragraph 115(1)(a)(vi), for taxation years ending in the year, if 
all taxation years were calendar years, in respect of life insur- 
ance policies in Canada (other than annuity contracts and pre- 
scribed arrangements) of the insurer. 


The description of D in subsec. 211.1(3) amended by 1990, c. 35, s. 29, to 
substitute “registered pension plans” for “registered pension funds or 
plans”, applicable after 1985. 


Selected Cases [subsec. 211.1(3)]: Excelsior Life Insurance Co. v. 
R., [1985] 1 C.T.C. 213 (FCTD) (Expenses deductible in computing in- 
come from life insurance business apply to segregated or non-segregated 
property when calculating its net Canadian life investment income). 


Regulations [subsec. 211.1(3)]: 1900 (for taxation years that began 
after June 17, 1987 and before 1990 that end after 1987). 


(4) Short taxation year — Where a taxation year of a 
life insurer is less than 51 weeks, the values of A and D in 
subsection (3) for the year are that proportion of those 
values otherwise so determined that the number of days in 
the year (other than February 29) is of 365. 


History: Subsec. 211.1(4) added by 1998, c. 19, subsec. 213(3), applica- 
ble to 1992 et seq. 


Definitions [s. 211.1]: “allowable capital loss” —38(b), 248(1); 
“amount”, “annuity”, “business” — 248(1); “calendar year” — Jnterpreta- 


Income Tax Act 


tion Act 37(1)(a); “Canada” — 255; “capital property” — 54, 248(1); “car- 
rying on business” — 253; “insurer”, “life insurance business” — 248(1); 
“life insurance policy” — 138(12), 211, 248(1); “life insurer”, “pre- 
scribed”, “property”, “registered. pension plan” — 248(1); “taxation 
year” — 249. See also 211(1). 


211.2 Return — Every life insurer shall file with the 
Minister, not later than the day on or before which it is 
required by section 150 to file its return of income for a 
taxation year under Part I, a return of taxable Canadian 
life investment income for that year in prescribed form 
containing an estimate of the tax payable by it under this 
Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 211.2]: “life insurer’, “Minister”, “prescribed” — 
248(1); “taxation year” — 249. 


Forms: 12142: Part XII.3 tax return — tax on investment income of life 
insurers. 


211.3 (1) Instalments — Every life insurer shall, in re- 
spect of each of its taxation years, pay to the Receiver 
General on or before the last day of each month in the 
year, an amount equal to '/i2 of the lesser of 


(a) the amount estimated by the insurer to be the annu- 
alized tax payable under this Part by it for the year, 
and 


(b) the annualized tax payable under this Part by the 
insurer for the immediately preceding taxation year. 


(2) Annualized tax payable — For the purposes of 
subsections (1) and 211.5(2), the annualized tax payable 
under this Part by a life insurer for a taxation year is the 
amount determined by the formula 


(365/A) x B 
where 
A is 
(a) if the year is less than 357 days, the number of 
days in the year (other than February 29), and 
(b) otherwise, 365; and 
B_ is the tax payable under this Part by the insurer for the 
year. 
History: S. 211.3 amended by 1998, c. 19, s. 214, applicable to taxation 
years that begin after 1995. S. 211.3 formerly read: 


211.3 Instalments — Every life insurer shall pay to the Receiver 
General on or before the last day of each three month period, if any, 
in a taxation year an instalment determined by the formula 


A 
TE Pe 
B 


where 

A is the number of months in the year within the three month 
period; 

Bis the number of months in the year; and 

C is the lesser of 


(a) the tax payable under this Part by the insurer for the 
year, and 


(b) the tax payable under this Part by the insurer for the 
immediately preceding taxation year. 


Definitions [s. 211.3]: “annualized tax payable” — 211.3(2); “life in- 
surer’” — 248(1); “tax payable” — 248(2); “taxation year” — 249, 


211.4 Payment of remainder of tax — Every life in- 
surer shall pay, on or before its balance-due day for a tax- 
ation year, the remainder, if any, of the tax payable under 
this Part by the insurer for the year. 
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History: S. 211.4 amended by 2003, c. 15, s. 127, applicable to taxation 
years that begin after June 2003. S. 211.4 formerly read: 


211.4 Every life insurer shall pay, on or before the last day of the 
second month ending after the end of a taxation year, the remainder, 
if any, of the tax payable under this Part by the insurer for the year. 


Definitions [s. 211.4]: “insurer”, “life insurer’ — 248(1); “taxation 
year” — 249. 


211.5 (1) Provisions applicable to Part — Section 
152, subsection 157(2.1), sections 158 and 159, subsec- 


tions 161(1), (2), (2.1), (2.2) and (11), sections 162 to 167 


and Division J of Part I apply to this Part, with such mod- 
ifications as the circumstances require. 


(2) Interest on instalments — For the purposes of 
subsection 161(2) and section 163.1 as they apply to this 
Part, a life insurer is, in respect of a taxation year, deemed 
to have been liable to pay, on or before the last day of 
each month in the year, an instalment equal to '/i2 of the 
lesser of 


(a) the annualized tax payable under this Part by the 
insurer for the year, and 


(b) the annualized tax payable under this Part by the 
insurer for the immediately preceding taxation year. 


Related Provisions: 211.3(2) — Annualized tax payable. 


History [s. 211.5]: S. 211.5 renumbered as subsec. 211.5(1) and subsec. 
(2) added by 1998, c. 19, s. 215, applicable to taxation years that begin 
after 1995. 


S. 211.5 repealed and s. 211.6 renumbered as 211.5, and amended, by 
1994, c. 7, Sch. If (1991, c. 49), s. 173, applicable to 1990 et seg. Ss. 
211.5, 211.6 formerly read: 


211.5 Interest — Where a life insurer has failed to pay all or any 
instalment of tax under this Part on or before the day on or before 
which it was required to be paid, the insurer shall pay to the Re- 
ceiver General interest at the prescribed rate on the amount that it 
failed to pay, computed from the day on or before which the amount 
was required to be paid to the day of payment. 


211.6 Provisions applicable to Part — Sections 152, 158 and 159, 
subsection 161(1), sections 162 to 167 and Division J of Part I are 
applicable to this Part with such modifications as the circumstances 
require. 


Definitions [s. 211.5]: “annualized tax payable” — 211.3(2); “life in- 
surer” — 248(1); “taxation year” — 249. 


PART XIl.4 — TAX ON QUALIFYING 
ENVIRONMENTAL TRUSTS 


211.6 (1) Charging provision — Every trust that is a 
qualifying environmental trust at the end of a taxation 
year shall pay a tax under this Part for the year equal to 
28% of its income under Part I for the year. 


Related Provisions: 127.41 — Part XII.4 tax credit to beneficiary; 
149(1)(z) — No Part I tax on trust. 


History: Subsec. 211.6(1) amended by 1998, c. 19, s. 61, applicable to 
1997 et seg. Subsec. 211.6(1) formerly read: 


(1) Every trust that is a mining reclamation trust at the end of a 
taxation year shall pay a tax under this Part for the year equal to 
28% of its income under Part I for the year. 


Subsec. 211.6(1) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


(2) Computation of income — For the purpose of 
subsection (1), the income under Part I of a qualifying en- 
vironmental trust shall be computed as if this Act were 
read without reference to subsections 104(4) to (31) and 
sections 105 to 107. 


S. 211.7(1) lab 


History: Subsec. 211.6(2) amended by 1998, c. 19, s. 61, applicable to 
1997 et seg. Subsec. 211.6(2) formerly read: 


(2) For the purpose of subsection (1), the income under Part I of a 
mining reclamation trust shall be computed as if this Act were read 
without reference to subsections 104(4) to (31) and sections 105 to 
NOW 


Subsec. 211.6(2) added by 1995, c. 3, s. 50, applicable to 1994 er seq. 


(3) Return — Every trust that is a qualifying environ- 
mental trust at the end of a taxation year shall file with the 
Minister on or before its filing-due date for the year a re- 
turn for the year under this Part in prescribed form con- 
taining an estimate of the amount of its tax payable under 
this Part for the year. | 


Related Provisions: 150.1(5) — Electronic filing. 


History: Subsec. 211.6(3) amended by 1998, c. 19, s. 61, applicable to 
1997 et seq. Subsec. 211.6(3) formerly read: 


(3) Every trust that is a mining reclamation trust at the end of a 
taxation year shall file with the Minister on or before the day that is 
90 days after the end of the year a return for the year under this Part 
in prescribed form containing an estimate of the amount of tax pay- 
able under this Part for the year by the trust. 


Subsec. 211.6(3) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


Forms: T3M: Environmental trust income tax return. 


(4) Payment of tax — Every trust shall pay to the Re- 
ceiver General its tax payable under this Part for each tax- 
ation year on or before its balance-due day for the year. 


History: Subsec. 211.6(4) amended by 1998, c. 19, s. 61, applicable to 
1997 et seg. Subsec. 211.6(4) formerly read: 


(4) Each trust shall pay in respect of each taxation year to the Re- 
ceiver General its tax payable under this Part for the year on or 
before the day that is 90 days after the end of the year. 


Subsec. 211.6(4) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


(5) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152, 158 and 159, subsections 
161(1) and (11), sections 162 to 167 and Division J of 
Part I apply to this Part, with such modifications as the 
circumstances require. 


History [subsec. 211.6(5)]: Subsec. 211.6(5) added by 1995, c. 3, s. 
50, applicable to 1994 et seq. 


History [s. 211.6]: The heading before s. 211.6 amended by 1998, c. 19, 
s. 60, applicable to 1997 et seq. It formerly read: 
Tax on Mining Reclamation Trusts 


Definitions [s. 211.6]: “amount”; “balance-due day”, “‘filing-due 
date” — 248(1); “mining reclamation trust”, “Minister”, “prescribed”, 
“qualifying environmental trust” — 248(1); “taxation year” — 11(2), 249; 
“trust” — 104(1), 248(1); “trust’s year” — 107.3(1). 


PART XII.5 — RECOVERY OF 
LABOUR-SPONSORED FUNDS TAX 
CREDIT 


211.7 (1) Definitions — The definitions in this section 
apply for the purposes of this Part. 


1 


‘‘approved share” has the meaning assigned by subsec- 
tion 127.4(1). 


‘Jabour-sponsored funds tax credit” in respect of a 
share is 


(a) where the original acquisition of the share occurred 
before 1996, 20% of the net cost of the share on that 
acquisition; and 

(b) in any other case, the amount that would be deter- 
mined under subsection 127.4(6) in respect of the 
share if this Act were read without reference to 
paragraphs 127.4(6)(b) and (d). 
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‘net cost” has the meaning assigned by subsection 
127.4(1). 


“original acquisition”? has the meaning assigned by sub- 
section 127.4(1). 


‘“‘qualifying trust’’ has the meaning assigned by subsec- 
tion 127.4(1). 


‘‘revoked corporation”? means a corporation the registra- 
tion of which has been. revoked. under subsection 
204.81(6). 


(2) Amalgamations and mergers — For the purposes 
of this Part, where two or more corporations (each of 
which is referred to in this subsection as a “predecessor 
corporation”) amalgamate or merge to form a corporate 
entity deemed by paragraph 204.85(3)(d) to have been 
registered under Part X.3, the shares of each predecessor 
corporation are deemed not to be redeemed, acquired or 
cancelled by the predecessor corporation on the amalga- 
mation or merger. 


History: S. 211.7 renumbered as subsec. 211.7(1) and subsec. 211.7(2) | 


added by 2000, c. 19, s. 61, applicable after February 16, 1999. 


S. 211.7 added by 1997, c. 25, s. 62, applicable to redemptions, acquisi- 
tions, cancellations and dispositions that occur after November 15, 1995, 
except that s. 211.7 does not apply 


(a) to any redemption that occurs before 1998 of a share of the capital 
stock of a corporation that was registered under subsec. 204.81(1), 
where an amount determined under regulations made for the purpose 
of cl. 204.81(1)(c)(v)(F) is directed to be remitted to the Receiver 
General in order to permit the redemption; and 


(b) to any. disposition that occurs before 1998, where an amount is 
required to be remitted to the government of a province as a conse- 
quence of the disposition and a portion of the amount is in respect of 
the recovery of a tax credit that is provided under subsection 127.4(2) 
in respect of the share. 


Definitions [s. 211.7]: “amount” — 248(1); 
Interpretation Act, 35(1); “net cost’, 
211.7(1); “share” — 248(1). 


“corporation” — 248(1), 
“original acquisition” — 127,4(1), 


211.8 (1) Disposition of approved share — Where 
an approved share of the capital stock of a registered la- 
bour-sponsored venture capital corporation or a revoked 
corporation is, before the first discontinuation of its ven- 
ture capital business, redeemed, acquired or cancelled by 
the corporation less than eight years after the day on 
which the share was issued (other than in circumstances 
described in subclause 204.81(1)(c)(v)(A)C) or CID) or 
clause 204.81(1)(c)(v)(B) or (D)) or any other share that 
was issued by any other labour-sponsored venture capital 
corporation is disposed of, the person who was the share- 
holder immediately before the redemption, acquisition, 
cancellation or disposition shall pay a tax under this Part 
equal to the lesser of 


(a) the amount determined by the formula 


AXB 
where 
A is 
(1) where the share was issued by a registered 
labour-sponsored venture capital corporation or 


a revoked corporation, the labour-sponsored 
funds tax credit in respect of the share, and 


(11) where the share was issued by any other la- 
bour-sponsored venture capital corporation and 
was at any time an approved share, the amount, 
if any, required to be remitted to the govern- 
ment of a province as a consequence of the re- 
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demption, acquisition, cancellation or disposi- 
tion (otherwise than as a consequence of an 
increase in the corporation’s liability for a pen- 
alty under a law of the province), and 


(i) nil, where the share was issued by a regis- 
tered labour-sponsored venture capital corpora- 
tion or a revoked corporation, the original ac- 
quisition of the share was before March 6, 1996 
and the redemption, acquisition, cancellation or 
disposition is 
(A) more than 2 years after the day on which 
it was issued, where the redemption, acquisi- 
tion, cancellation or disposition is permitted 
under the articles of the corporation because 
an individual attains 65 years of age, retires 
from the workforce or ceases to be resident 
in Canada, or 


(B) more than 5 years after the day on which 
‘It was issued, | 


more hen 31 oe peters the ea that is ave year after 
on a ieee Lua share, ¥ was SAnswed 


accommodate taxpayers ene ng to acquire new ue CC Hane” i 
in the first 60 days of a year using the proceeds from the re- 
demption of LSVCC shares. Other related changes include — 
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amendments to section 204.81. For additional information, see 


the commentary on those provisions. ole te 
Example 1 


“On February 2nd, 1998 a deacianlyat bse 
deemed 200 Class A shares owned by Ch 
acquisition by Charles of the shares was | 

the same day on which the shares were issue 
- LSVCC was incorporated on December 1 

-LSVCC’s Articles —s with: the applicable regstatio 

requirements. 


Results: 


1. Under new Guise ° (NC) of, thee on cripti bi 
oie s Ai 8(D@),: there will le no reco 


204. 8116) 9 wou He) ee to allow the Min 
_ tional Revenue to revoke the LS 
solely because of the Po ee 


Example Z 


On February 15, 2005 a ihedbiainy tetcion LSVCC 1 re- . 
amen ae Class ’ shares Owned - Marguerite. ae * | 


was. on February seh 2000, the 
shares were issued. The LSvC 


1, 1996. 
_ Results: 


oo ee abe seanipick oscar: in February na day — 
‘not more than 31 days before the day that is eight years _ 
after the day on which the shares were issued. Subpara- _ 
graph (i) of the description of variable B in paragraph — 
211.8(1)(a) does not apply because the original acquisi- _ 


e the new oie res and would | not ie oe to a tax haley 


ap ‘Undern new oe sipatgiph G. ino of th desertption c of B . 
in Dareetapr 211. 8()@), there will be’ nO ey of 


S. 211.8(1) 


Where a share is redeemed prior to the expiry of the minimum 
period, the federal LSVCC tax credit for the share is generally 
recovered. In the case of shares issued before March 6, 1996, 

there is no recovery of the tax credit for a share redeemed more 
than five years after the day on which the share was issued. For 
sh es issued after March. 5; Midi the _ eanveny att where a 


« hange will, for the purpose of the recovery sa 
share e redeemed 1 in Hebe or on March Ist as 


ane e saicmpuon of the ne shares. In addi- 
y chi ill | 


ae Scher. 
e Minister of Finance, (617 
Pub Alea and Operations 


daa Tax satan Office of 
996-7861; Jean-Michel Catta, 
Division, (613) 996- 8080. 


a Proposed . Addition - _ 211 8(1 \(a)B(i. 1) 

(i. 1) nil, where the hae was issued by a reg- 
_ istered labour-sponsored venture capital. cor- 
_ poration or a revoked corporation, the original 
acquisition of the share was after March 5, 
- 1996 and the redemption, acquisition or can- 

 cellation is in February or on March 1“ of a 
calendar’ year but is not more than 31 days 

e the day that is eight - year's ; after the day 

which the share was issued, 


Application: The ‘February 27, 2004 draft legislation, subsec. 123k). 


tion of the shares was not before March 6, 1996. | 


2. Under new subparagraph (i.1) of the description of B_ 
in paragraph 211.8(1)(a), there will be a recovery of the 

tax credit on the redemption of the second 100 shares _ 
because the redemption occurred less than eight years — 
after the day on which the share was issued and more _ 
than 31 days before the day that is eight acanis after the. 


dayen which sie statis wets issuctl. issued by a registered Jabour-sponsored venture 
3. Because of new subsection 204. 811.2), subseotialt’ capital corporation or a revoked corporation, 
204.81(6) would not apply to allow the Minister of Na-_ and 

tional Revenue to revoke the LSVCC’s registration 
solely because of the redemption of the first 100 shares. 

However, the early redemption by the corporation of 
the second 100 shares, in violation of the provisions of 
its articles described in clause 204.81(1)(c)(v)(E), au- 
thorizes the Minister of National Revenue to revoke the 
LSVCC’s registration under subsection 204.81(6). 


Department of Finance news release, February 7, — 
2000: Finance Minister Announces Minor Change to the Re- 
demption Requirements for Federal LSVCCs 


will add subpara, 211.8(1)(a)BQi. DD. applicable to redemptions, acquisi- 
cancellations — and c ECA that occur after November 15, 


Technical Notes (December: 20, 2002) See under 
211.8(1)(a)B()(B), (C) above. 


(11) one, in any other case where the share was 


(ii) in any other case, the quotient obtained 
when the labour-sponsored fund tax credit in re- 
spect of the share is divided by the tax credit 
provided under a law of a province in respect of 
any previous acquisition of the share, and 


(b) the amount that would, but for subsection (2), be 
payable to the shareholder because of the redemption, 
acquisition, cancellation or disposition (determined af- 
ter taking into account the amount determined under 
Finance Minister Paul Martin today announced that he would subparagraph (ii) of the description Olea paragraph 
propose a minor change affecting federally-registered labour- (a)). 

sponsored venture capital corporations (LSVCCs). The pro- 
posed change provides an exemption from the rules governing 
the recovery of the federal LSVCC tax credit. 


Shares in federally-registered LSVCCs that qualify for the fed- 
eral LSVCC tax credit must be held for a minimum period. 


Related Provisions: 204.8(2) — Determining when an RLSVCC dis- 
continues its business; 204.8(3)— Order of disposition of shares; 
211.8(1.1) — Rules of application; 211.8(2)— Withholding and remit- 
tance of tax; 211.9 — Refund of clawback; 227(10.01) — Assessment of 
amount payable by resident of Canada; 227(10.1)(c) — Assessment of 
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amount payable by non-resident; Reg. 6706 — Repayment of credit by na- 
tional LSVCCs. 


(1.1) Rules of application — Subsections 204.8(2) and 
(3) and 204.85(3) apply for the purpose of subsection (1). 


(2) Withholding and remittance of tax — Where a 
person or partnership (in this section referred to as the 
transferee’) redeems, acquires or cancels a share and, as 
a consequence, tax is payable under this Part by the per- 
son who was the shareholder immediately before the re- 
demption, acquisition or cancellation, the transferee shall 


(a) withhold from the amount otherwise payable on 
the redemption, acquisition or cancellation to the 
shareholder the amount of the tax; 


(b) within 30 days after the redemption, acquisition or 
cancellation, remit the amount of the tax to the Re- 
ceiver General on behalf of the shareholder; and 


(c) submit with the remitted amount a statement in 
prescribed form. 


Related Provisions: 211.8(3) — Liability for failure to withhold; 
211.9 — Refund of clawback; 227 — Withholding taxes — administration 
and enforcement; 227(5)(a.1) — Person who has influence over payment 
may be liable for failure to withhold; 227(6) — Application of excess 
amount withheld; 227(8.3)(c) — Interest on amounts not withheld. 


Forms: T1149: Remittance form for labour-sponsored funds tax credits 
withheld on redeemed shares. 


(3) Liability for tax — Where a transferee has failed to 
withhold any amount as required by subsection (2) from 
an amount paid or credited to a shareholder, the transferee 
is liable to pay as tax under this Part on behalf of the 
shareholder the amount the transferee failed to withhold, 
and is entitled to recover that amount from the 
shareholder. 


Related Provisions: 227(10.01) — Assessment of amount payable by 
resident of Canada; 227(10.1)(c) — Assessment of amount payable by 
non-resident. 


History: The opening words of subsec. 211.8(1) amended and subsec. 
211.8(1.1) added by 2000, c. 19, subsecs. 62(1), (2), applicable to redemp- 
tions, acquisitions, cancellations and dispositions that occur after February 
16, 1999. The opening words of subsec. (1) formerly read: 


(1) Where an approved share of the capital stock of a registered la- 
bour-sponsored venture capital corporation or a revoked corporation 
is redeemed, acquired or cancelled by the corporation less than 8 
years after the day on which the share was issued (other than in 
circumstances described in subclause 204.81(1)(c)(v)(A)() or (IID 
or clause 204.81(1)(c)(v)(B) or (D)) or any other share that was is- 
sued by any other labour-sponsored venture capital corporation is 
disposed of, the person who was the shareholder immediately 
before the redemption, acquisition, cancellation or disposition shall 
pay a tax under this Part equal to the lesser of 


S. 211.8 added by 1997, c. 25, s. 62; subsec. 211.8(1) applicable to re- 
demptions, acquisitions, cancellations and dispositions that occur after No- 
vember 15, 1995, except that it does not apply 


(a) to any redemption that occurs before 1998 of a share of the capital 
stock of a corporation that was registered under subsec. 204.81(1), 
where an amount determined under regulations made for the purpose 
of cl. 204.81(1)(c)(v)(F) is directed to be remitted to the Receiver 
General in order to permit the redemption; and 


(b) to any disposition that occurs before 1998, where an amount is 
required to be remitted to the government of a province as a conse- 
quence of the disposition and a portion of the amount is in respect of 
the recovery of a tax credit that is provided under subsec. 127.4(2) in 
respect of the share; 


subsecs. 211.8(2) and (3) applicable to redemptions, acquisitions and can- 
cellations that occur after April 25, 1997. 


Definitions [s. 211.8]: “approved share” — 127.4(1), 211.7(1); “busi- 
ness” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “dis- 
continuation” — 204.8(2); “disposition”, “individual” — 248(1); “labour- 
sponsored funds tax credit” —211.7(1); “original acquisition” — 
127.4(1), 211.7(1); “person”, “prescribed” — 248(1); “province” — Inter- 
pretation Act 35(1); “registered labour-sponsored venture capital corpora- 
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tion” — 248(1); “resident in Canada” — 250; “revoked corporation” — 
211.7(1); “share”, “shareholder” — 248(1); “transferee” — 211.8(2). 


211.9 Refund — The Minister may pay to an individual 
(other than a trust) in respect of the disposition of a share, 
if application for the payment has been made in writing 
by the individual and filed with the Minister no later than 
two years after the end of the calendar year in which the 
disposition occurred, an amount not exceeding the lesser 
of 


(a) the tax paid under this Part in respect of a disposi- 
tion of the share, and 


(b) 15% of the net cost of the share on the original 
acquisition by the individual (or by a qualifying trust 
for the individual in respect of the share). 


Related Provisions: 127.4(6)(d) — Labour-sponsored funds credit is 
nil where amount has been refunded under 211.9. 


History: S. 211.9 amended by 2000, c. 19, s. 63, applicable to disposi- 
tions that occur after 1998. S. 211.9 formerly read: 


211.9 Refund of clawback — The Minister may pay to an indivi- 
dual (other than a trust) an amount not exceeding the lesser of 
(a) either 
(i) the tax paid under this Part in respect of a disposition of 
a share, or 


(11) the amount determined under regulations made for the 
purpose of clause 204.81(1)(c)(v)(F) that was remitted to 
the Receiver General in respect of a disposition of an ap- 
proved share, and 

(b) the amount, if any, by which 
(i) 15% of the net cost of the share on the original acquisi- 
tion by the individual (or by a qualifying trust for the indi- 
vidual in respect of the share) 


exceeds 


(ii) the amount deducted under subsection 127.4(2) in re- 
spect of the original acquisition of the share by the indivi- 
dual (or by a qualifying trust for the individual in respect of 
the share) 
if application for the payment has been made in writing by the indi- 
vidual and filed with the Minister no later than 2 years after the end 
of the calendar year in which the disposition occurred. 


S. 211.9 added by 1997, c. 25, s. 62, applicable after April 25, 1997, ex- 
cept that 


(a) the reference to “15%” in subpara. 211.9(b)(i) shall be read as 
“20%” in respect of a disposition of a share the original acquisition of 
which was before March 6, 1996; and 


(b) any application filed under that section before 1998 is deemed to 

be filed on a timely basis. 
Definitions [s. 211.9]: “amount” — 248(1); “approved share” — 
127.4(1), 211.7(1); “calendar year” — Interpretation Act 37(1)(a); “dispo- 
sition”, “individual”, “Minister” — 248(1); “net cost”, “original acquisi- 
tion”, “qualifying trust” — 127.4(1), 211.7(1); “regulation”, “share” — 
248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 
S5CL 


PART XII.6 — TAX ON FLOW- 
THROUGH SHARES 


211.91 (1) Tax imposed — Every corporation shall pay 
a tax under this Part in respect of each month (other than 
January) in a calendar year equal to the amount deter- 
mined by the formula 


B 2) (= r | 
A tie GS =—+—=> 
| 2 2)*\ 79" 
where 


A is the total of all amounts each of which is an amount 
that the corporation purported to renounce in the year 
under subsection 66(12.6) or (12.601) because of the 
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application of subsection 66(12.66) (other than an 
amount purported to be renounced in respect of ex- 
penses incurred or to be incurred in connection with 
production or potential production in a province where 
a tax, similar to the tax provided under this Part, is 
payable by the corporation under the laws of the prov- 
ince as a consequence of the failure to incur the ex- 
penses that were purported to be renounced); 


Bis the total of all amounts each of which is an amount 
that the corporation purported to renounce in the year 
under subsection 66(12.6) or (12.601) because of the 
application of subsection 66(12.66) and that is not in- 
cluded in the value of A; 


C is the total of all expenses described in paragraph 
66(12.66)(b) that are 


(a) made or incurred by the end of the month by 
the corporation, and 


(b) in respect of the purported renunciations in re- 
spect of which an amount is included in the value 
of A: 


D is the total of all expenses described in paragraph 
66(12.66)(b) that are 


(a) made or incurred by the end of the month by 
the corporation, and 


(b) in respect of the purported renunciations in re- 
spect of which an amount is included in the value 
of B; 


E is the rate of interest prescribed for the purpose of sub- 
section 164(3) for the month; and 


F -is 
(a) one, where the month is December, and 


(b) nil, in any other case. 


Related Provisions: 18(1)(t), 20(1)(nn) — Tax under Part XII.6 is de- 
ductible; 66(18) — Members of partnerships; 87(4.4)(e)-(h) — Amalga- 
mation of principal-business corporations; 211.91(2) — Return and pay- 
ment of tax; 257 — Formula cannot calculate to less than zero. 


Regulations: 4301(b) (prescribed rate of interest under 164(3), for 
211.91(1)E). 


(2) Return and payment of tax — A corposation lia- 
ble to tax under this Part in respect of one or more months 
in a calendar year shall, before March of the following 
calendar year, 


(a) file with the Minister a return for the year under 
this Part in prescribed form containing an estimate of 
the tax payable under this Part by it in respect of each 
month in the year; and 


(b) pay to the Receiver General the amount of tax pay- 
able under this Part by it in respect of each month in 
the year. 


(3) Provisions applicable to Part — Subsections 
150(2) and (3), sections 152, 158 and 159, subsections 
161(1) and (11), sections 162 to 167 and Division J of 
Part I apply to this Part, with any modifications that the 
circumstances require. 


History: Part XII.6 (s. 211.91) added by 1997, c. 25, s. 62, applicable to 
the 1997 and subsequent calendar years. 


Definitions [s. 211.91]: ‘amount’ — 248(1); “calendar year” — Inter- 
pretation Act 37(1)(a); “corporation” — 248(1), Interpretation Act 35(1); 
“Minister”, “prescribed” — 248(1); “province” — Jnterpretation Act 
35(1). 


S. 212(1)(a) 


PART XII] — TAX ON INCOME FROM 
CANADA OF NON-RESIDENT 
PERSONS 


212. (1) Tax — Every non-resident person shall pay an 
income tax of 25% on every amount that a person resident 
in Canada pays or credits, or is deemed by Part I to pay or 
credit, to the non-resident person as, on account or in lieu 
of payment of, or in satisfaction of, 


Proposed Amendment — Withholding tax on 
mutual fund distributions : 
Federal budget, Supplementary Information, March 23, 
2004: Withholding on Otherwise Non-Taxable Distributions 


An income tax will be applied, as a tax on capital gains, to cer- 
tain otherwise tax-free distributions made after 2004 by Cana- 
dian mutual funds to their non-resident investors. The tax, at a 
rate of 15%, will be withheld from the distribution at source. 


The distributions that will be subject to this new tax are those 
paid on units or shares of Canadian mutual funds that are listed 
on a prescribed Canadian or foreign stock exchange, and the 
value of which is principally attributable to Canadian real estate 
or Canadian resource property. To the extent that a distribution is 
already taxable in the hands of the investor as income (including 
the TCP-based distributions described above), it will not be sub- 
ject to the withholding. 


The new tax withheld on the disesburion will be a final tax. The 
non-resident investor will not need to report the distribution on a 
Canadian income tax return, nor will the cost base of the share or 
unit have to be adjusted to reflect the distribution. 


[For the full description of this proposal see under 132(1) — ed.] 


Related Provisions: 94(3)(a)(vii), (viii) [proposed], 104(7.01) — Ap- 
plication to trust deemed resident in Canada; 212(13.3)(a) — Authorized 
foreign bank deemed resident in Canada; 214(1) — No deductions from 
tax; 215(1) — Requirement to withhold and remit; 216 — Election to pay 
tax on net income from rents and timber royalties; 217 — Election to file 
return under Part I in respect of certain kinds of income; 227 — Withhold- 
ing taxes — administration and enforcement; Reg. 105 — Withholding on 
payments to non-residents for services; Reg. 805 — No tax where income 
attributable to permanent establishment or taxable under 115(1)(a)(i1.3). 


I.T. Application Rules [subsec. 212(1)]: 10(4) (application to debts 
issued before 1976); 10(6) (reduction of 25% rate by treaty). 


Interpretation Bulletins [subsec. 212(1)]: IT-77R: Securities in sat- 
isfaction of income debt (archived); IT-360R2: Interest payable in a for- 
eign currency. See also list at end of s. 212. 


Information Circulars [Subsec. 212(1)]: 76-12R5: Applicable rate of 
Part XIII tax on amounts paid or credited to persons in countries with 
which Canada has a tax convention; 77-16R4: Non-resident income tax. 


1.T. Technical News [subsec. 212(1)]: No. 11 (reporting of amounts 
paid out of an employee benefit plan); No. 14 (meaning of “credited” for 
purposes of Part XII withholding tax). 


Forms [subsec. 212(1)]: NR4: Statement of amounts paid or credited 
to non-residents of Canada; NR4 Summ: Return of amounts paid or 
credited to non-residents of Canada; NR4(OAS): Statement of OAS pen- 
sion paid or credited to non-residents of Canada; NR601: Non-resident 
ownership certificate — withholding tax; NR602: Non-resident ownership 
certificate — no withholding tax; T1141: Information return in respect of 
transfers or loans to a non-resident trust; T1142: Information return in re- 
spect of distributions from and indebtedness to a non-resident trust; 
T4061: Non-resident withholding tax guide. 


(a) management fee — a management or adminis- 
tration fee or charge; 


Related Provisions: 212(4) — Meaning of “management or administra- 
tion fee or charge”; Reg. 105 — Withholding tax on payments to non-re- 
sidents for services. See additional Related Provisions at beginning of sub- 
Seer 21 (Ul): 

Selected Cases [para. 212(1)(a)]: Peter Cundill & Associates Ltd. v. 
Canada, [1991] 2 C.T.C, 221 (FCA) (Fees paid by Canadian corporation 
to Bermuda subsidiary taxable, not at arm’s length since both corporations 
controlled by same “mind”); Alberta Gas Ethylene Co. v. Canada, [1990] 
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2 C.T.C. 171 (FCA) (Interest on loan by non-resident subsidiary to resi- 
dent parent subject to withholding tax; agency argument rejected). 


Regulations: 202(1)(a) (information return); 805 (no tax where income 
attributable to permanent establishment). 


Interpretation Bulletins: IT-468R: Management or administrative fees 
paid to non-residents. See also list at end of s. 212. 


Information Circulars: 87-2R: International transfer pricing. See also at 
beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 
(b) interest — interest except 


(i) [NRO] — interest payable by a non-resident- 
owned investment corporation, 


(ii) [government-guaranteed debt] — interest 
payable on 


(A) bonds of or guaranteed by the Government 
of Canada issued on or before December 20, 
1960, 


(B) bonds of or guaranteed by the Government 
of Canada issued after December 20, 1960, and 
before April 16, 1966, the interest on which 1s 
payable to the government or central bank of a 
country other than Canada or to any interna- 
tional organization or agency prescribed by reg- 
ulation, or 


(C) bonds, debentures, notes, mortgages, hy- 
pothecary claims or similar obligations 


(1) of or guaranteed by the Government of 
Canada, 


(IJ) of the government of a province or an 
agent thereof, 


(I) of a municipality in Canada or a muni- 
cipal or public body performing a function 
of government in Canada, 


(IV) of a corporation, commission or associ- 
ation to which any of paragraphs bie IAY, 
to (d.6) applies, or 


(V) of an educational institution or a hospi- 
tal if repayment of the principal amount 
thereof and payment of the interest thereon 
is to be made, or is guaranteed, assured or 
otherwise specifically provided for or se- 
cured by the government of a province, 


issued after April 15, 1966, 


(iii) [foreign currency debt] — interest payable 
in a currency other than Canadian currency toa 
person with whom the payer is dealing at arm’s 
length, on 


(A) any obligation where the evidence of in- 
debtedness was issued on or before December 
20, 1960, 


(B) any obligation where the evidence of in- 
debtedness was issued after December 20, 
1960, if the obligation was entered into under 
an agreement in writing made on or before that 
day, under which the obligee undertook to ad- 
vance, on or before a specified day, a specified 
amount at a specified rate of interest or a rate of 
interest to be determined as provided in the 
agreement, to the extent that the interest paya- 
ble on the obligation is payable 


eb seq, 


was issued under subsection Ue), 


Apelor The Rebniley 27, 2004 draft legis at DSK 
will amend subpara. Oe to > read as sos lica 


be entitled to demand payment of the princi- 
pal amount of the obligation or the amount 
outstanding as or on account of the principal 
amount thereof, as the case may be, if the 
terms of the obligation determined as of that 
time provided for that payment on or after a 
specified day, or 


(II) in respect of a period ending not later 
than one year after the time the obligation 
was entered into, in any other case, 


(C) any bond, debenture or similar obligation 
issued after December 20, 1960, for the issue of 
which arrangements were made on or before 
that day with a dealer in securities, if the exis- 
tence of the arrangements for the issue of the 
bond, debenture or similar obligation can be es- 
tablished by evidence in writing given or made 
on or before that day, 


(D) an amount not repayable in Canadian cur- 
rency deposited with an institution that was at 
the time the amount was deposited or at the 
time the interest was paid or credited a pre- 
scribed financial institution, 


(E) any obligation entered into in the course of 
carrying on a business in a country other than 
Canada, to the extent that the interest payable 
on the obligation is deductible in computing the 
income of the payer under Part I from a busi- - 
ness carried on by the payer in such a country, 
or that, but for subsection 18(2) or section 21, 
would have been so deductible, or 


(F) any obligation entered into by the payer af- 
ter December 20, 1960, on assuming an obliga- 
tion referred to in clause (A) in consideration or 
partial consideration for the purchase by the 
payer of property of the vendor that constituted 
security for that obligation, if the payer on en- 
tering into the obligation undertook to pay the 
same amount of money on or before the same 
date and at the same rate of interest as the ven- 
dor of the property had undertaken in respect of 
the obligation under which the vendor was the 
obligor, 


(for the purpose of this subparagraph, interest ex- 
pressed to be computed ‘by reference to Canadian 
currency shall be deemed to be payable in Cana- 
dian currency), 


(iv) [exemption certificate] — interest payable 
on any bond, debenture or similar obligation to a 
person with whom the payer is dealing at arm’s 
length and to whom a certificate of exemption that 
is in force on the day the amount is paid or credited 


oe Amendment - — 21 zz uy 


(I) in respect of a period ending not later | Technical Notes (enembes.: 20, 2002): ee 
than the earliest day on which, under the | 212(1)(b) both applies tax under Part XIII of the Act to interest _ 


terms of the obligation determined as of the | paid or 


credited by a person resident in Canada to a non-resi- 


time it was entered into, the obligee would | dent person and includes a number of exemptions from the tax. _ 
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One of these, in subparagraph 212(1)(b)(iv), is for in 
able to an arm’s length person who holds a valid “ 
phi ‘These sae bbe es issued by ihe he 


ie its : onrrent foun, Saath Sava applies only om 
interest on a ha ties ae or auailer ou ation 


the Gaiadlianstesident payee of the ¢ interest. anc dd 
recipient deal at arm’s length. - |. 


(v) [life insurance pucteeeel Batuide Can- 
ada] — interest payable to a person with whom 
the payer is dealing at arm’s length on any obliga- 
tion entered into in the course of carrying on a life 
insurance business in a country other than Canada, 


(vi) [Repealed under former Act] 


(vii) [5-year corporate debt] — interest payable 
by a corporation resident in Canada to a person 
with whom that corporation is dealing at arm’s 
length on any obligation where the evidence of in- 
debtedness was issued by that corporation after 
June 23, 1975 if under the terms of the obligation 
or any agreement relating thereto the corporation 
may not under any circumstances be obliged to pay 
more than 25% of 


(A) where the obligation is one of a number of 
obligations that comprise a single debt issue of 
obligations that are identical in respect of all 
rights (in equity or otherwise, either immedi- 
ately or in the future and either absolutely or 
contingently) attaching thereto, except as re- 
gards the principal amount thereof, the total of 
the principal amount of those obligations, or 


(B) in any other case, the principal amount of 
the obligation, 


within 5 years from the date of issue of that single 
debt issue or that obligation, as the case may be, 
except 


(C) in the event of a failure or default under the 
said terms or agreement, 


(D) if the terms of the obligation or any agree- 
ment relating thereto become unlawful or are 
changed by virtue of legislation or by a court, 
statutory board or commission, 


(E) if the person exercises a right under the 
terms of the obligation or any agreement relat- 


S. 212(1)(b)(xii)(A) 


to the extent that the interest payable on the obliga- 
tion is deductible in computing the income of the 
payer under Part I from a business carried on by 
the payer in Canada or from, property other than 
real property situated outside Canada, 


(ix) [deposit in foreign branch of Canadian 
bank] — interest payable in Canadian currency on 
account of an amount in Canadian currency depos- 
ited in a country other than Canada with a branch 
or office of a payer who 


(A) is, or is eligible to become, a member of the 
Canadian Payments Association, or 


(B) is a credit union that is a shareholder or 
member of a body corporate or organization 
that is a central for the purposes of the Cana- 
dian Payments Association Act, 


to a person with whom the payer is dealing at 
arm’s length, 


(x) [prescribed international organiza- 
tion] — interest payable to a prescribed interna- 
tional organization or agency, 


(xi) [International Banking Centre de- 
posit] — interest payable on an amount deposited 
with a prescribed financial institution for the period 
during which the amount was an eligible deposit 
(within the meaning assigned by subsection 
33.1(1)) of the institution, and 


(xii) [Securities lending arrangement] — in- 
terest payable under a securities lending arrange- 
ment by a lender under the arrangement that is a 
financial institution prescribed for the purpose of 
clause (i11)(D), or a registered securities dealer resi- 
dent in Canada, on money provided to the lender 
either as collateral or as consideration for the par- 
ticular security lent or transferred under the ar- 
rangement where 


_ Proposed Amendment - —21 al N(Byxit) 


the tended isa ‘Financial dastitution: ue for 

tne purpo: e of clause (iii)(D), or a registered se- 

- curities dealer resident in Canada, on money pro- 

 wided to the lender either as collateral or as con- 

sideration for the particular security lent or 
_ transferred under the arrangement where 


ing thereto to convert the obligation into, or ex- 
change the obligation for, a prescribed security, 
or 


(F) in the event of the person’s death; 


Proposed Amendment — 
212(1)(b)(vii) — No novation when 
authorized foreign bank assumes debts 
of subsidiary 


Letter from Dept. of Finance, December 18, 2001: Sce 
under 142.7(8)(d). 


(viii) [mortgage on real property outside 
Canada] — interest payable on a mortgage, hy- 
pothecary claim or similar obligation secured by, 
or on an agreement for sale or similar obligation 


Application: The February 27, 2004 draft legislation, subsec. 114(2), 
will amend the opening words of subpara. 212( Os) to ta) as 
above, applicable to arrangements made after 2002. 


Technical Notes (December 20, 2002): si Kelton 
212(1)(b)(xii) provides an exemption for interest payable under 
certain securities lending arrangements by registered or li- 
censed securities dealers resident in Canada. Given the current 
definition of “securities lending arrangement” in subsection 
260(1), this exemption is only available to dealers who are 
dealing at arm’s length with the other parties to the 
arrangements. 


Consequential to the amendments to the definition of “‘securi- 
ties lending arrangement” in subsection 260(1), which now in- 
cludes certain arrangements between non-arm’s length parties, 
the amendment to subparagraph 212(1)(b)(xii) confirms that 
the exemption is limited to arm’s length arrangements. 


with respect to, real property situated outside Can- 
ada or an interest in any such real property except 
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(A) the particular security is an obligation re- 
ferred to in subparagraph (ii) or an obligation of 


S. 212(1)(b)(xii)(A) 


the government of any country, province, state, 
municipality or other political subdivision, 


(B) the amount of money so provided at any 
time during the term of the arrangement does 
not exceed 110% of the fair market value at that 
time of the particular security, and 


(C) the arrangement was neither intended, nor 
made as a part of a series of securities lending 
arrangements, loans or other transactions that 
was intended, to be in effect for more than 270 
days, 


Proposed Addition — 21 2(1)(b)(xiii) 


(xiii) [Securities lending arrangement] - — 


an amount paid or credited under a securities — 
lending arrangement that is deemed by subpara- 
graph 260(8)(c)(i) to be a payment eS Y a 
borrower to a lender of interest if 


(A) the securities lending atrangement ‘was 


entered into by the borrower in the course of 
carrying on a business outside Canada, and 


(B) the security that is transferred or lent to 
the borrower under the securities lending ar- _ 
rangement is described in paragraph (b) or (c) 
of the definition “qualified security” in sub- 
section 260(1) and aed BY: a non-resident 
issuer; 


Application: The February 27, 2004 draft legislation, cubsee, 114@), 
will add subpara. 212(1)(b)(xiii), applicable to securities lending ar- 
rangements entered into after May 1995, except that in its application to _ 
arrangements made before 2002, the reference to _ epee 
260(8)(c)G)” in the subpara. 41S to be read as Va 
260(8)(a)()”. Ls 


Technical Notes: Securities ending arrangements fren in- 
clude an obligation for one party to compensate the other for 
certain income amounts. In the absence of special rules, these _ 
compensation payments may be subject to tax under Part XIII 
if they are paid by a person resident in Canada to a non-resi- 
dent person. 


New subparagraph 212(1)(b)(xiii) exempts from tax under Part — 
XIII certain interest compensation payments made to a non-res- 
ident by a borrower resident in Canada under a securities lend- 
ing arrangement. For this exemption to apply, _ _ 


* the payments must be made by the borrower in the course / 


of carrying on its business outside of Canada; and © 


* the borrowed securities must be a ee a non-resident 
issuer. 


Letter from Dept. of Finance, EE 18, 2002: See / 
under 212(2.1). 


and for the purpose of this paragraph, where interest is 
payable on an obligation, other than a prescribed obli- 
gation, and all or any portion of the interest is contin- 
gent or dependent on the use of or production from 
property in Canada or is computed by reference to rev- 
enue, profit, cash flow, commodity price or any other 
similar criterion or by reference to dividends paid or 
payable to shareholders of any class of shares of the 
capital stock of a corporation, the interest shall be 
deemed not to be interest described in subparagraphs 
(ii) to (vii) and (1x); 
Related Provisions: 134.1 — Transitional rule re elimination of NROs; 
142.7(8)(d) — Application of 212(1)(b)(vii) on conversion of foreign bank 
subsidiary to branch; 212(3) — Replacement obligations issued by corpo- 
rations in financial difficulty; 212(6)-(8) — Reduced tax on interest on 
pre-1961 provincial bonds; 212(9)(c) — Exemption for interest received 
by mutual fund trust and paid to non-resident; 212(13.3)(a) — Authorized 
foreign bank deemed resident in Canada; 212(15) — CD-insured obliga- 
tions deemed not to be guaranteed by Government of Canada; 212(18) — 


Income Tax Act 


Return by financial institutions; 212(19)— Tax on dealers re excess 
amount exempted under securities lending arrangement; 214(2) — Income 
and capital combined; 214(3)(e) — Deemed payments; 214(4) — Securi- 
ties; 214(6)— Deemed interest; 214(7), (7.1) —Sale of obligation; 
21411) — 
Deemed interest; 218 — Loan to wholly-owned subsidiary; 240(2) — In- 
terest coupon to be identified; 248(10)— Series of transactions; 
248(12) —Identical properties; 260(8)— Securities lending arrange- 
ment — deemed payment of interest; Canada-U.S. Tax Treaty:Art. XI — 
Taxation of interest. See additional Related Provisions at beginning of 
212(1). 


History: The opening words of cl. 212(1)(b)G@i)(C) and subpara. 
212(1)(b)(viii) amended by 2001, c. 17, subsecs. 226(1), (2), to add “, hy- 
pothecary claims” and “, hypothecary claim” respectively, in force June 
14, 2001. 


Subcl. 212(1)(b)(Gi)(C)TV) amended by the said c. 17, subsec. 173(1), ap- 
plicable to amounts paid or credited after 1998. Subcl. 
212(1)(b)Gi)(C)IV) formerly read: 


(IV) of a corporation, commission or association not less than 90% 
of the shares or capital of which is owned by Her Majesty in right of 
a province or by a Canadian municipality, or of a subsidiary wholly- 
owned corporation that is subsidiary to such a corporation, commis- 
sion or association, or 


The opening words of subpara. 212(1)(b)(xii) amended by 1995, c. 21, 
subsec. 73(1), applicable to securities lending arrangements entered into 
after May 28, 1993. The opening words formerly read: 


(xii) interest payable under a securities lending arrangement by a 
lender under the arrangement that is a financial institution pre- 
scribed for the purpose of clause (i1i)(D), or a person resident in 
Canada who is registered or licensed under the laws of a province to 
trade in securities, on money provided to the lender either as collat- 
eral or as consideration for the particular security lent or transferred 
under the arrangement where 


Subpara. 212(1)(b)(xi1) added by 1994, c. 21, subsec. 97(1), applicable to 
securities lending arrangements entered into after May 28, 1993. 


Subpara. 212(1)(b)(iv) amended, and cl. (v11)(F) added, by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsecs. 123(1) and (2), applicable (by subsec. 123(5) 
as amended by 1994, c. 21, s. 137) to amounts paid or credited after 1991 
except that in its application to amounts paid or credited to a person in 
respect of obligations acquired before 1992 by the person or by a person 
related to the person, subpara. (b)(iv) applies with respect to amounts paid 
or credited after 1994. That subpara. formerly read: 


(iv) interest payable on any bond, debenture or similar obligation 
issued after June 13, 1963 to a person to whom a certificate of ex- 
emption that is in force on the day the amount is paid or credited 
has been issued under subsection (14), 


Cl. 212(1)(b)(vii)(C) amended by 1994, c. 7, Sch. 11 (1991, c. 49), subsec. 
174(1), applicable to amounts paid or credited after 1986. That cl. for- 
merly read: 


(C) in the event of a failure or default under the terms of the agree- 
ment relating to the obligation, 


Selected Cases [para. 212(1)(b)]: Kinguk Trawl Inc. v. R., [2002] 1 
C.T.C. 2229 (TCC) (Interest on credit line advances not exempt from Ca- 
nadian tax); General Electric Capital Equipment Finance Inc. v. R., 
[2002] 1 C.T.C. 217 (FCA); aff’ g [2000] 4 C.T.C. 82 (FCTD) (Change of 
most fundamental terms of notes created new obligations); Munich 
Reinsurance Co. (Canada Branch) v. R., {2000} 2 C.T.C. 2785 (TCC) 
(Statutory obligation to refund interest not a debenture); Wenger's Ltd. v. 
MNR, [1992] 2 C.T.C. 2479 (TCC) (Late payment “surcharge” on sale 
price of goods was “interest’’); Pullman v. R., [1983] C.T.C. 52 (FCTD) 
(Interest on loans funded by non-resident but made by resident broker sub- 
ject to tax); R. v. Melford Developments Inc., [1982] C.T.C. 330 (SCC) 
(Payments for bank guarantee under Canada-Germany Income Tax Agree- 
ment not payments of interest subject to tax); Cutlers Guild Ltd. vy. R., 
[1981] C.T.C. 115 (FCTD) (Interest payments made to non-resident lender 
subject to tax even when taxpayer carrying on business in Canada); 
Associates Corporation of North America vy. R., [1980] C.T.C. 215 (FCA) 
(Guarantee fees not considered interest); R. v. Immobiliaire Canada Ltd., 
[1977] C.T.C. 481 (FCTD) (Payment to transferor does not represent pay- 
ment of interest upon purchase of obligation with accrued interest owing); 
Rodmon Construction Inc. v. R., [1975] C.T.C. 73 (FCTD) (Taxpayer not 
liable for tax on payments made to vendor where payments did not include 
interest); Swiss Bank Corp. v. MNR, [1972] C.T.C. 614 (SCC) (Exemption 
from withholding tax on interest paid in foreign currency disallowed upon 
failure to meet arm’s length requirement of provision). 
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Regulations: 202(1)(b) (information return); 806, 806.1 (prescribed in- 
ternational organization or agency); 806.2 (prescribed obligation); 1600 
(prescribed countries for ITAR 10(4)); 6208 (prescribed security); 7900 
(prescribed financial institutions). ; 
Remission Orders: Churchill Falls (Labrador) Corporation Withhold- 
ing Tax Remission Order, P.C. 1968-832 (no withholding on interest on 
first mortgage bonds sold in the U.S. by Churchill Falls (Labrador) Corp.). 
.T. Application Rules: 10(5) (certificate of exemption in force since 
1971). 

Interpretation Bulletins: IT-155R3: Exemption from non-resident tax 
or interest payable on certain bonds, debentures, notes, hypothecs or simi- 
lar obligations; IT-265R3: Payments of income and capital combined 
(archived); IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-360R2: Interest payable in a foreign cur- 
rency; IT-361R3: Exemption from Part XIII tax on interest payments to 
non-residents; IT-430R3: Life insurance proceeds received by a provate 


corporation or a partnership as a consequence. See also list at end of s. 
BAD: 


Information Circulars: See at beginning of subsec. 212(1). 

1.T. Technica! News: No. 9 (exemption from withholding tax under 
212(1)(b)(vii)(C)); No. 11 (paragraph 212(1)(b) — postamble); No. 16 
(Crown Forest case); No. 30 (withholding tax on interest). 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: 
Withholding tax on interest paid to non-resident persons;. 


Forms: See at beginning of subsec. 212(1). 


(c) estate or trust income — income of or from an 
estate or a trust to the extent that the amount 


(1) is included in computing the income of the non- 
resident person under subsection 104(13), except to 
the extent that the amount is deemed by subsection 
104(21) to be a taxable capital gain of the non-resi- 
dent person, or 


(11) can reasonably be considered (having regard to 
all the circumstances including the terms and con- 
ditions of the estate or trust arrangement) to be a 
distribution of, or derived from, an amount re- 
ceived by the estate or trust as, on account of, in 
lieu of payment of or in satisfaction of, a dividend 
on a share of the capital stock of a corporation resi- 
dent in Canada, other than a taxable dividend; 


Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust 
deemed resident in Canada; 104(11) — Dividend received from NRO; 
212(2)(b) — Withholding tax on capital dividends; 212(9) — Exemptions; 
212(10) — Trust established before 1949; 212(11) — Payment to a bene- 
ficiary as income of trust; 212(13) — Non-resident payor deemed resident 
in Canada; 212(17) — No withholding tax on payments from employee 
benefit plan or employee trust; 214(3)(f), (f.1) —Deeméd payments; 
250.1(b) —— Calculation of income of non-resident person; Canada-U.S. 
Tax Treaty:Art. XXII:2 — Estate or trust income. See additional Related 
Provisions at beginning of subsec. 212(1). 


History: Subpara. 212(1)(c)(i) amended by 2001, c. 17, subsec. 173(2), 
applicable to amounts paid or credited after December 17, 1999. Subpara. 
212(1)(c)(i) formerly read: 


(i) would, if the non-resident person were a person resident in Can- 
ada to whom Part I applied, be included in computing the income of 
the non-resident person under subsection 104(13), except to the ex- 
tent that the amount is deemed by subsection 104(21) to be a taxa- 
ble capital gain of the non-resident person, or 
Para. 212(1)(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
174(2), applicable to amounts paid or credited (or deemed under the Act to 
have been paid or credited) by an estate or a trust after July 13, 1990. Para. 
212(1)(c) formerly read: 
(c) estate or trust income — income of or from an estate or trust 
to the extent that the amount would, if the non-resident person were 
a person resident in Canada to whom Part I was applicable, be in- 
cluded in computing the income of the non-resident person by rea- 
son of subsection 104(13), except to the extent that the amount is 
deemed by subsection 104(21) to be a taxable capital gain of the 
non-resident person; 
Regulations: 202(1)(c) (information return). 


Interpretation Bulletins: IT-342R: Trusts — income payable to benefi- 
ciaries; IT-465R: Non-resident beneficiaries of trusts; IT-SOOR: RRSPs — 


S. 212(1)(d)(viii) 


death of an annuitant; IT-531: Eligible funeral arrangements. See also list 
at end of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(d) rents, royalties, etc. — rent, royalty or similar 
payment, including, but not so as to restrict the gener- 
ality of the foregoing, any payment 


(i) for the use of or for the right to use in Canada 
any property, invention, trade-name, patent, trade- 
mark, design or model, plan, secret formula, pro- 
cess or other thing whatever, 


(11) for information concerning industrial, commer- 
cial or scientific experience where the total amount 
payable as consideration for that information is de- 
pendent in whole or in part on 


(A) the use to be made of, or the benefit to be 
derived from, that information, 


(B) production or sales of goods or services, or 
(C) profits, 


(iii) for services of an industrial, commercial or 
scientific character performed by a non-resident 
person where the total amount payable as consider- 
ation for those services is dependent in whole or in 
part on 


(A) the use to be made of, or the benefit to be 
derived from, those services, 


(B) production or sales of goods or services, or 
(C) profits, 


but not including a payment made for services per- 
formed in connection with the sale of property or 
the negotiation of a contract, 


(iv) made pursuant to an agreement between a per- 
son resident in Canada and a non-resident person 
under which the non-resident person agrees not to 
use or not to permit any other person to use any 
thing referred to in subparagraph (1) or any infor- 
mation referred to in subparagraph (ii), or 


(v) that was dependent on the use of or production 
from property in Canada whether or not it was an 
instalment on the sale price of the property, but not 
including an instalment on the sale price of agricul- 
tural land, 


but not including 


(vi) a royalty or similar payment on or in respect of 
a copyright in respect of the production or repro- 
duction of any literary, dramatic, musical or artistic 
work, 


(vil) a payment in respect of the use by a railway 
company or by a person whose principal business 
is that of a common carrier of property that is rail- 
way rolling stock as defined in the definition “roll- 
ing stock” in section 2 of the Railway Act 


(A) if the payment is made for the use of that 
property for a period or periods not expected to 
exceed in the aggregate 90 days in any 12 
month period, or 


(B) in any other case, if the payment is made 
pursuant to an agreement in writing entered into 
before November 19, 1974; 


(vill) a payment made under a bona fide cost-shar- 
ing arrangement under which the person making 
the payment shares on a reasonable basis with one 
or more non-resident persons research and devel- 
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opment expenses in exchange for an interest in any 
or all property or other things of value that may re- 
sult therefrom, 


(ix) a rental payment for the use of or the right to 
use outside Canada any corporeal property, 


(x) any payment made to a person with whom the 
payer is dealing at arm’s length, to the extent that 
the amount thereof is deductible in computing the 
income of the payer under Part I from a business 
carried on by the payer in a country other than 
Canada, or 


(xi) a payment made to a person with whom the 
payer is dealing at arm’s length for the use of or 
the right to use property that is 


(A) an aircraft, 


(B) furniture, fittings or equipment attached to 
an aircraft, or 


(C) a spare part for property described in clause 
(A) or (B); 


propose serio — 


Application: The Rebetary: 2, 2004 dre teas 
will add cl. Ce _ to Pay 
2003. 


212(1)(d). : a 
First, snl ects 2121168, which 


igation equipment ialiaed in one! oe 
the Civil Air Heanor Services Conners: 


Second, new subparagraph r121\@)(xii) cies ta 


tion 212(5) of - Act, which i is amended as Haeaty ce is : 


for rights in or to use a film or vies that i is used 
in Canada. This change applies for the 2000 and’ 
taxation years. 


Letter from Dept. of Finance, tee 13, 2003: e 
Dear [xxx] 


This letter responds to submissions ‘received i in ‘Te espect e a f- - 


nancing transaction in which [xxx] proposes. to enter into a 
lease leaseback anc huag ey with UU. ne investors in eres of 
its [xxx]. Ce _) 


In order to facilitate this ee structure Sivan have hee 
that the exemption from non-resident withholding tax presently 
available for rent payments made in respect of [aircraft] and 
attached equipment be extended to [xxx]. You have submitted 
that such an exemption would be consistent with the current 
exemption for [aircraft] and is required to facilitate [xxx] par- 
ticipation in a financing structure that delivers 2 : tax oe 
for investors outside of Canada. 


Based on your assurance that the proposed lease financing 
transaction referred to in your submission meets all of the re- 
quirements of the U.S. Internal Revenue Code, I am prepared 


atio ee 1409, 


Income Tax Act 


to recommend Parliament approve an amendment to the Jn-— 
come Tax Act to provide for an expansion of the list of equip-— 
ment, presently eligible for exemption from non-resident with- 
holding tax under section 212(1)(d) of the Income Tax Act, to 
include xxx], utilized pursuant: to He: ead? = Parliament ap- 


will add su a) 


Related Provisions: 212(5) — Motion picture films; 212(9)(b) — Ex- 
emption for royalty payment received by trust and paid to non-resident; 
216 — Alternative re rents and timber royalties; Canada-U.S. Tax 
Treaty:Art. VI — Income from real property; Art. XII — Royalties. See 
additional Related Provisions at beginning of subsec. 212(1). 


History: Subpara. 212(1)(d)(x1) added by 1994, c. 7, Sch. VI (1992, c. 
29), s. 10, applicable to payments made after December 6, 1991 under 
agreements entered into after 1990. 


Selected Cases [para. 212(1)(d)]: Syspro Software Ltd. v. R., [2003] 4 
C.T.C. 3001 (TCC) (Software is literary work); Angoss International Ltd. . 
v. R., [1999] 2 C.T.C. 2259 (TCC) (Copyright payments for computer 
software exempt from withholding tax); Hasbro Canada Inc. y. R., [1999] 
1 C.T.C. 2512 (TCC) (Payments to non-resident purchasing agents were 
for services, not information); Entre Computer Centers Inc. v. Canada, 
[1997] 1 C.T.C. 2291 (TCC) (Commercial reality. more important than no- 
menclature used to describe arrangements); Crown Forest Industries Ltd. 
v. Canada, [1992] 2 C.T.C. 1 (FCTD) (Corporation liable to, but exempt 
from, US tax was resident in US under treaty by virtue of place of man- 
agement and business); Jarlan vy. R., [1984] C.T.C. 375 (FCTD) (Awards 
for invention paid to non-resident considered income from employment, 
not royalties); R. v. Saint John Shipbuilding and Dry Dock Co. Ltd., 
[1980] C.T.C. 352 (FCA) (Payments for privilege of using property indefi- 
nitely to non-resident corporation not subject to tax when not rentals or 
royalties); R. v. Farmparts Distributing Ltd., [1980] C.T.C. 205 (FCA) 
(Although payments for use of trade names and logos considered taxable, 
payment for right to buy and resell machine not subject to tax); MNR vy. 
Burland (C.I.) Properties Ltd., 68 D.T.C. 5220 (SCC) (Property, tax pay- 
ments paid for benefit of non-resident landowner subject to tax). 


Regulations: 202(1)(d) (information return). 


Interpretation Bulletins: IT-303: Know-how and similar payments to 
non-residents; IT-393R2: Elections re tax on rents and timber royalties — 
non-residents; IT-438R2: Crown charges — resource properties in Can- 
ada; IT-494: Hire of ships and aircraft from non-residents. See also list at 
end of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


1.T. Technical News: No. 23 (computer software); No. 25 (e-com- 
merce — payments for digital products not royalties). 


Forms: See at beginning of subsec. 212(1). 


(e) timber royalties — a timber royalty in respect of 
a timber resource property or a timber limit in Canada 
(which, for the purposes of this Part, includes any con- 
sideration for a right under or pursuant to which a 
right to cut or take timber from a timber resource pro- 
-perty or a timber limit in Canada is obtained or de- 
rived, to the extent that the consideration is dependent 
on, or computed by reference to, the amount of timber 
cut or taken); 
Related Provisions: 13(21)—Timber resource property defined; 
212(13) — Non-resident payor deemed resident in Canada; 216 — Allter- 


native re rents and timber royalties. See additional Related: Provisions at 
beginning of subsec. 212(1). 


| Regulations: 202(1)(e) (information return). 
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Interpretation Bulletins: IT-393R2: Election re tax on rents and timber 
royalties — non-residents. See also list at end of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). . | 


(f) [Repealed] 


History: Para. 212(1)(f) repealed by 1997, c. 25, s. 63, applicable to 
amounts paid and credited after April 1997. Para. (f) formerly read: 


(f) alimony [or Support] — alimony or other payment for the sup- 
port of the non-resident person, children of the non-resident person 
or both the non-resident person and children of the non-resident per- 
son that would, under paragraph 56(1)(b), (c) or (c.1), be included 
in computing the non-resident person’s income if the non-resident 
person were resident in Canada; 


(g) patronage dividend — a patronage dividend, 
that is, a payment made pursuant to an allocation in 
proportion to patronage as defined by section 135 or 
an amount that would, under subsection 135(7), be in- 
cluded in computing the non-resident person’s income 
if that person were resident in Canada; 


Related Provisions: See Related Provisions at beginning of subsec. 
212(1). 


Regulations: 202(1)(g) (information return). 


Interpretation Bulletins: IT-362R: Patronage dividends. See also list at 
end of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(h) pension benefits — a payment of a superannua- 
tion or pension benefit, other than 


(1), (ii) [Repealed] 


(111) an amount or payment referred to in subsection 
81(1) to the extent that that amount or payment 
would not, if the non-resident person had been resi- 
dent in Canada throughout the taxation year in 
which the payment was made, be included in com- 
puting that person’s income, 


(i11.1) the portion of the payment that is transferred 
by the payer on behalf of the non-resident person, 
pursuant to an authorization in prescribed form, to 
a registered pension plan, registered retirement 
savings plan or registered retirement income fund 
and that 


(A) because of subsection 146(21) or 147.3(9) 
would not, if the non-resident person had been 
resident in Canada throughout the taxation year 
in which the payment was made, be included in 
computing the non-resident person’s income, or 


(B) by reason of paragraph 60(j) or G.2) would, 
if the non-resident person had been resident in 
Canada throughout the year, be deductible in 
computing the non-resident person’s income for 
the year, 


(iii.2) an amount referred to in paragraph 110(1)(f) 
to the extent that the amount would, if the non-resi- 
dent person had been resident in Canada through- 
out the taxation year in which the amount was paid, 
be deductible in computing that person’s taxable 
income or that of the spouse or common-law part- 
ner of that person, 


(iv) in the case of a payment described in section 
57, that portion of the payment that would, by vir- 
tue of that section, not be included in the recipi- 
ent’s income for the taxation year in which it was 
received, if the recipient were resident in Canada 
throughout that year, or 


S. 212(1)(i) 


(iv.1) the portion of the payment that is transferred 
by the payer on behalf of the non-resident person, 
pursuant to an authorization in prescribed form, to 
acquire an annuity contract in circumstances to 
which subsection 146(21) applies, 


except such portion, if any, of the payment as may rea- 
sonably be regarded as attributable to services ren- 
dered by the person, to or in respect of whom the pay- 
ment is made, in taxation years 


(v) during which the person at no time was resident 
in Canada, and 


(vi) throughout which the person was not em- 
ployed, or was only occasionally employed, in 
Canada; 


Related Provisions: 128.1(10)“excluded right or interest’’(a)(viii), 
(g)-—-No deemed disposition of. pension rights on emigration; 
180.2(2)B — Reduction in OAS clawback to reflect non-resident with- 
holding tax; 180.2(4)(b)(ii), 180.2(5)(a)@i) — No. OAS benefits paid to 
non-resident who has not filed return; 215(5) — Regulations reducing 
amount to be deducted or withheld; 217 — Election to pay tax under Part I 
instead of withholding tax; Canada-U.S. Tax Treaty:Art. XVIII — Pen- 
sions and annuities. See additional Related Provisions at beginning of sub- 
SOMA Gil 


History: Para. 212(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subparas. 212(1)(h)(i) and (a1) repealed by 1996, c. 21, s. 55, applicable to 
payments made after 1995. Subparas. (h)(i) and (ii) formerly read: 


(i) a pension or supplement under the Old Age Security Act or a 
similar payment under a law of a province, 


(ii) a benefit under the Canada Pension Plan or a provincial pension 
plan as defined in section 3 of that Act, 


Cl. 212(1)(h)(i1.1)(A) substituted by 1994, c. 21, subsec. 97(2), applicable 
to payments made after August 1992. That cl. formerly read: 


(A) by reason of subsection 147.3(9) would not, if the non-resident 
person had been resident in Canada throughout the taxation year in 
which the payment was made, be included in computing the non- 
resident person’s income, or 


Subpara. 212(1)(h)(Giv.1) added by 1994, c. 21, subsec. 97(3), applicable to 
payments made after August 1992. 


That portion of subpara: 212(1)(h)(i1i.1) preceding cl. (A) amended by 
1994, c. 7, Sch. VUI (1993, c. 24), subsec. 123(3), applicable to payments 
made after August 29, 1990. Subpara. (iii.1) formerly read: 


(i11.1) that portion of the payment that is transferred by the payer on 
behalf of the non-resident person, pursuant to an authorization in 
prescribed form, to a registered pension plan or registered retire- 
ment savings plan and that 


Selected Cases [para. 212(1)(h)]: Nanne v. R., [2000] | C.T.C. 2776, 
[2000] 1 C.T.C. 3002 (TCC) (Hockey players only ocasionally employed 
in Canada; frequency not affected by predictability or regularity; no with- 
holding tax on pension payments); R. v. Sun Life Assurance of Canada, 
[1980] C.T.C. 418 (FCA) (Employee pension plan amounts transferred to 
trustee of U.S. subsidiary’s plan in respect of relocated employees 
taxable); R. v. Cruikshank, [1977] C.T.C. 344 (FCTD) (“Pension” in Can- 
ada-France Tax Convention includes “superannuation or pension benefit” 
under Income Tax Act). 


Regulations: 202(2)(a) (information return). 


Interpretation Bulletins: IT-76R2: Exempt portion of pension when 
employee has been a non-resident; IT-397R: Amounts excluded from in- 
come — statutory exemptions and certain pensions, allowances and com- 
pensations; IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada. See also list at end of s, 212. 


Information Circulars: See at beginning of 212(1). 


Forms: NRTAL: Authorization for non-resident tax exemption. See also 
at beginning of subsec. 212(1). 


(1) [Repealed under former Act] 
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S. 212(1)(i) 


Proposed Addition — 212(1)(i) 


(i) restrictive covenant [non-competition 
agreement] amount — an amount to which para- 
graph 56(1)(m) or subsection 56. 4(2) applies; 


Application: The February 27, 2004 draft legislation, subsec. 114(7), 


will add para. ae oe — to amounts -_ or senked a a 


tober 7, 2003. 


Technical Notes: New cael 212 Na i lncioces as. 
amounts subject to the withholding tax, two amounts. First, the _ 


nae 


withholding tax applies to an amount in respect of a re rictive 


covenant to which new subsection 56.4(2) applies. Se 
withholding tax applies to an amount to which new 
56(1)(m) eae me amount TeceiXed on. bad a 


Related Provisions: 212(13)(g) — Where non-resident makes payment 
in respect of restrictive covenant. 


(j) benefits — any benefit described in any of sub- 
paragraphs 56(1)(a)(ii1) to (vi), any amount described 
in paragraph 56(1)(x) or (z) (other than an amount 
transferred under circumstances in which subsection 
207.6(7) applies) or the purchase price of an interest in 
a retirement compensation arrangement; 


Related Provisions: 128.1(10)“excluded right or interest”(a)(ix), (h) — 
No deemed disposition of rights on emigration; 214(3)(b.1) — Deemed 
payments; 215(5) — Regulations reducing amount to be deducted or with- 
held; 217 — Election to pay tax under Part I instead of withholding tax. 
See additional Related Provisions at beginning of subsec. 212(1). 


History: Para. 212(1)(G) amended by 1998, c. 19, subsec. 216(1), applica- 
ble to amounts paid or credited after 1995. Para. 212(1)G) formerly read: 


(j) benefits — any benefit described in any of subparagraphs 
56(1)(a)(ili) to (vi), any amount described in paragraph 56(1)(x) or 
(z) or the purchase price of an interest in a retirement compensation 
arrangement; 

Regulations: 202(2)(b) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(j.1) retiring allowances — a payment of any al- 
lowance described in subparagraph 56(1)(a)(ii), except 


(1) such portion, if any, of the payment as may rea- 
sonably be regarded as attributable to services ren- 
dered by the person, to or in respect of whom the 
payment is made, in taxation years 


(A) during which the person at no time was res- 
ident in Canada, and 


(B) throughout which the person was. not em- 
ployed, or was only occasionally employed, in 
Canada, and 


(ii) the portion of the payment transferred by the 
payer on behalf of the non-resident person pursuant 
to an authorization in prescribed form to a regis- 
tered pension plan or to a registered retirement sav- 
ings plan under which the non-resident person is 
the annuitant (within the meaning assigned by sub- 
section 146(1)) that would, if the non-resident per- 
son had been resident in Canada throughout the 
year, be deductible in computing the income of the 
non-resident person by virtue of paragraph 60(j.1); 
Related Provisions: 128.1(10)“excluded right or interest’(d) — No 
deemed disposition of right to retiring allowance on emigration; 215(5) — 
Regulations reducing deduction or withholding; 217 — Election to pay tax 


under Part I instead of withholding tax. See additional Related Provisions 
at beginning of subsec. 212(1). 


Regulations: 202(2)(b) (information return). 


Income Tax Act 


Interpretation Bulletins: IT-337R4: Retiring allowances; IT-451R: 
Deemed disposition and acquisition on ceasing to be or becoming resident 
in Canada. See also list at end of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also 
at beginning of subsec. 212(1). 


(k) supplementary unemployment benefit plan 
payments — a payment by a trustee under a regis- 
tered supplementary unemployment benefit plan; 


Related Provisions: 128.1(10)“excluded right or interest’(a)(xi) — No 
deemed disposition of rights on emigration; 212(13)(e)— Payment by 
non-resident deemed made by resident of Canada; 215(5) — Regulations 
reducing amount to be deducted or withheld; 217 — Election to pay tax 
under Part I instead of withholding tax. See additional Related Provisions 
at beginning of 212(1). 


Regulations: 202(2)(c) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
DY, 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(1) registered retirement savings plan pay- 
ments — a payment out of or under a registered re- 
tirement savings plan or a plan referred to in subsec- 
tion 146(12) as an “amended plan” that would, if the 
non-resident person had been resident in Canada 
throughout the taxation year in which the payment was 
made, be required by section 146 to be included in 
computing the income of the non-resident person for 
the year, other than the portion thereof that 


(i) has been transferred by the payer on behalf of 
the non-resident person pursuant to an authoriza- 
tion in prescribed form 


(A) to a registered retirement savings plan 
under which the non-resident person is the an- 
nuitant (within the meaning assigned by subsec- 
tion 146(1)), 


(B) to acquire an annuity described in subpara- 
graph 60()(Gi) under which the non-resident 
person is the annuitant, or 


(C) to a carrier (within the meaning assigned by 
subsection 146.3(1)) as consideration for a reg- 
istered retirement income fund under which the 
non-resident person is the annuitant (within the 
meaning assigned by subsection 146.3(1)), and 


(ii) would, if the non-resident person had been resi- 
dent in Canada throughout the year, be deductible 
in computing the income of the non-resident per- 
son for the year by virtue of paragraph 60(1); 


Related Provisions: 128.1(10)‘excluded right or interest”(a)(i) — No 
deemed disposition of rights on emigration; 146(16) — RRSP — deduc- 
tion on transfer of funds; 212(13)(e) — Payment by non-resident deemed 
made by resident of Canada; 214(3)(c) — Deemed payments; 215(5) — 
Regulations reducing amount to be deducted or withheld; 217 — Election 
to pay tax under Part I instead of withholding tax; Canada-U.S. Tax 
Treaty:Art. XXIX:5 — Election for income accruing in RRSP not to be 
taxed until paid out; Income Tax Conventions Interpretation Act 5.1 — 
Definition of “pension” for tax treaty purposes. See additional Related 
Provisions at beginning of subsec. 212(1). 


Regulations: 202(2)(d) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada; IT-500R: RRSPs — 
death of an annuitant. See also list at end of s. 212. 


Information Circulars: 72-22R9: Registered retirement savings plans. 
See also at beginning of subsec. 212(1). 
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Part XII] — Tax on Non-Resident’s Income from Canada 


Forms: NRTAI: Authorization for non-resident tax exemption. See also 
at beginning of subsec. 212(1). 


(m) deferred profit sharing plan payments — a 
payment under a deferred profit sharing plan or a plan 
referred to in subsection 147(15) as a “revoked plan” 
that would, if the non-resident person had been resi- 
dent in Canada throughout the taxation year in which 
the payment was made, be required by section 147, if 
it were read without reference to subsections 
147(10.1) and (20), to be included in computing the 
non-resident person’s income for the year, other than 
the portion thereof that is transferred by the payer on 
behalf of the non-resident person, pursuant to an au- 
thorization in prescribed form, to a registered pension 
plan or registered retirement savings plan and that 


(i) by reason of subsection 147(20) would not, if 
the non-resident person had been resident in Can- 
ada throughout the year, be included in computing 
the non-resident person’s income, or 


(11) by reason of paragraph 60G.2) would, if the 
non-resident person had been resident in Canada 
throughout the year, be deductible in computing 
the non-resident person’s income for the year; 


Related Provisions: 128.1(10)‘‘excluded right or interest’’(a)(iv) — No 
deemed disposition of rights on emigration; 212(13)(e)— Payment by 
non-resident deemed made by resident of Canada; 214(3)(d) — Deemed 
payments; 215(5) — Regulations reducing amount to be deducted or with- 
held; 217 — Election to pay tax under Part I instead of withholding tax. 
See additional Related Provisions at beginning of subsec. 212(1). 


Regulations: 202(2)(e) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
eae 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: NRTA!: Authorization for non-resident tax exemption. See also 
at beginning of subsec. 212(1). 


(n) income-averaging annuity contract pay- 
ments — a payment under an income-averaging an- 
nuity contract, any proceeds of the surrender, cancella- 
tion, redemption, sale or other disposition of an 
income-averaging annuity contract, or any amount 
deemed by subsection 61.1(1) to have been received 
by the non-resident person as proceeds of the disposi- 
tion of an income-averaging annuity contract; 


Related Provisions: 61 — IAACs; 128.1(10)“excluded right or inter- 
est’’(f)(ii) — No deemed disposition of rights on emigration; 212(13)(e) — 
Payment by non-resident deemed made by resident of Canada; 
214(3)(b) — Deemed payments. See additional Related Provisions at be- 
ginning of 212(1). 


Selected Cases [para. 212(1)(n)}: Scott Estate vy. R., [1988] 1 C.T.C. 
45 (FCTD) (“Life annuity” in Canada-U.S. Tax Convention does not in- 
clude amounts for termination of income-averaging annuity contract). 


Regulations: 202(2)(f) (information return). 


Interpretation Bulletins: [T-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
212. 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(o) other annuity payments — a payment under an 
annuity contract (other than a payment in respect of an 
annuity issued in the course of carrying on a life insur- 
ance business in a country other than Canada) to the 
extent of the amount in respect of the interest of the 
non-resident person in the contract that, if the non-res- 


S. 212(1)(q)(i)(C) 


ident person had been resident in Canada throughout 
the taxation year in which the payment was made, 


(1) would be required to be included in computing 
the income of the non-resident person for the year, 
and 


(ii) would not be deductible in computing that 
income; 
Related Provisions: 56(1)(d) — Annuity payments required to be in- 
cluded in income of resident; 128.1(10)“excluded right or interest’’(f)(i) — 
No deemed disposition of rights on emigration; 240(1) — Taxable and 
non-taxable obligations defined. See additional Related Provisions at be- 
ginning of 212(1). 
Regulations: 202(2)(g) (information return). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 


on ceasing to be or becoming resident in Canada. See also list at end of s. 
bas 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(p) payments from RHOSP — a payment out of or 
under a fund, plan or trust that was at the end of 1985 
a registered home ownership savings plan (within the 
meaning assigned by paragraph 146.2(1)(h) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read in its application to the 1985 
taxation year), other than 


(i) the portion of the payment that is a refund of an 
excess described in paragraph 146.2(7)(a) of that 
Act (as it read in its application to the 1985 taxa- 
tion year) made on or before April 30, 1986, and 


(11) the portion of the payment that can reasonably 
be considered to be income of the fund, plan or 
trust after 1985; 


Related Provisions: 214(3)(g)— Deemed payments. See additional 
Related Provisions at beginning of 212(1). 


Regulations: 202(2)(h) (information return). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(q) registered retirement income fund pay- 
ments — a payment out of or under a registered re- 
tirement income fund that would, if the non-resident 
person had been resident in Canada throughout the 
taxation year in which the payment was made, be re- 
quired by section 146.3 to be included in computing 
the non-resident person’s income for the year, other 
than the portion thereof that 


(i) has been transferred by the payer on behalf of 
the non-resident person pursuant to an authoriza- 
tion in prescribed form 


(A) to a registered retirement savings plan 
under which the non-resident person is the an- 
nuitant (within the meaning assigned by subsec- 
tion 146(1)), 


(B) to acquire an annuity described in subpara- 
graph 60(1)(Gii) under which the non-resident 
person is the annuitant, or 


(C) to a carrier (within the meaning assigned by 
subsection 146.3(1)) as consideration for a reg- 
istered retirement income fund under which the 
non-resident person is the annuitant (within the 
meaning assigned by subsection 146.3(1)), and 
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S. 212(1)(q)(ii) 


(ii) would, if the non-resident person had been resi- 
dent in Canada throughout the year, be deductible 
in computing the non-resident person’s income for 
the year by reason of paragraph 60(1); 
Related Provisions: 128.1(10)“excluded right or interest’(a)(ii) — No 
deemed disposition of rights on emigration; 212(13)(e) — Payment by 
non-resident deemed made by resident of Canada; 214(3)(i) — Deemed 
payments; 215(5) — Regulations reducing amount to be deducted or with- 
held; 217 — Election to pay tax under Part I instead of withholding tax. 
See additional Related Provisions at beginning of 212(1). 
Regulations: 202(2)(i) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. See also list at end of s. 
212. ; 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: NRTAI: Authorization for non-resident tax exemption. See also 
at beginning of subsec. 212(1). 
(r) registered education savings plan — a pay- 
ment that is 


(1) required by paragraph 56(1)(q) to be included in 
computing the non-resident person’s income under 
Part I for a taxation year, and 


(11) not required to be included in computing the 
non-resident person’s taxable income or taxable in- 
come earned in Canada for the year; 
Related Provisions: 214(3)(j) — Deemed payments. See additional Re- 
lated Provisions at beginning of subsec. 212(1). 


History: Para. 212(1)(r) amended by 1998, c. 19, s. 62, applicable to 
amounts paid or credited after February 28, 1979. Para. 212(1)(r) formerly 
read: 


(r) a payment in respect of a registered education savings plan that 
would, if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was made, be 
required by section 146.1 to be included in computing the person’s 
income for the year; 

Regulations: 202(2)(j) (information return). 

Information Circulars: See at beginning of subsec. 212(1), 

Forms: See at beginning of subsec. 212(1). 


(s) home. insulation or energy conversion 
grants — a grant under a prescribed program of the 
Government of Canada relating to home insulation or 
energy conversion; 

Related Provisions: See Related Provisions at beginning of subsec. 

212(1). 

Regulations: 202(2)(k) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(t) NISA Fund No. 2 payments — a payment out 
of a NISA Fund No. 2 to the extent that that amount 
would, if Part I applied, be required by subsection 
12(10.2) to be included in computing the person’s in- 
come for a taxation year; 

Related Provisions: 128.1(10)“excluded right or interest’(i) — No 


deemed disposition on emigration; 214(3)(1) — Deemed payments. See 
additional Related Provisions at beginning of subsec. 212(1). 


History: Para. 212(1)(t) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 123(4), applicable to payments made after 1990. 


Regulations: 202(2.1) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 
(u) amateur athlete trust payments — a payment 
in respect of an amateur athlete trust that would, if 
Part I applied, be required by section 143.1 to be in- 
cluded in computing the person’s income for a taxa- 
tion year; or 

Related Provisions: 214(3)(k) —Deemed payments. See additional 

Related Provisions at beginning of subsec. 212(1). 


Income Tax Act 


er 
History: Para. 212(1)(u) added by 1994, c. 7, Sch, VII (1993, ¢. 24), 


subsec. 123(4), applicable to payments made after 1991. 
Information Circulars: See at beginning of subsec. 212(1). 


(v) payments under an eligible funeral. ar- 
rangement —a payment made by a_ custodian 
(within the meaning assigned by subsection 148.1(1)) 
of an arrangement that was, at the time it was estab- 
lished, an eligible funeral arrangement, to the extent 
that such amount would, if the non-resident person 
were resident in Canada, be included because of sub- 
section 148.1(3) in computing the person’s income. 


Related Provisions: 212(13)(e) — Payment by non-resident deemed 
made by resident of Canada. 


History: Para. 212(1)(v) added by 1995, c. 21, subsec. 64(1), applicable 
to amounts paid or credited after October 21, 1994. 


Regulations: 202(2)(m) (information return); 204(3)(d.1) (cemetery care 
trust need not file T3 return). 


Information Circulars: [T-531: Eligible funeral arrangements. See at 
beginning of subsec. 212(1). 


Related Provisions, |.T. Application Rules, Information 
Circulars, |.T Technical News, Forms — subsec. 212(1): See at 
beginning of subsec: 212(1), before: para: (a). 


(2) Tax on dividends — Every non-resident person 
shall pay an income tax of 25% on every amount that a 
corporation resident in Canada pays or credits, or is 
deemed by Part I or Part XIV to pay or credit, to the non- 
resident person as, on account or in lieu of payment of, or 
in satisfaction of, _ 


(a) a taxable dividend (other than a capital gains divi- 
dend within the meaning assigned by _ subsection 
130.1(4), 131€1) or 133(7.1)), or 


(b) a capital dividend. | 


Related Provisions: 40(3.7) — Stop-loss rule where non-resident has 
received dividends; 84 — Deemed dividends; 94(3)(a)(vil) [proposed] — 
Application to trust deemed resident in Canada; 128.1(1)(c.1) — Deemed 
dividend to non-resident corporation before it becomes resident in Canada; 
139.1(4)(f)”G41) — Dividend deemed received on demutualization of insur- 
ance corporation; 212(1)(b)(xiii), 212(2.1) — Securities lending arrange- 
ment — no tax on dividend compensation payments and deemed divi- 
dends; 212(1)(c)G@i) — Estate or trust income derived from capital 
dividend; 212(13.3)(a) — Authorized foreign bank deemed resident in 
Canada; 212.1, 212.2 — Deemed dividends.on surplus strips. by non-resi- 
dent; 213(1)— Where tax. not payable; 214(1)-—-No_. deductions; 
214(3)(a) — Deemed payments; 214(12)— Application of 214(2); 
215(1), (1.1) — Requirement to withhold and remit; 219 — Branch tax; 
227(10), (10.1) — Assessment; 250(5) — Anti-avoidance rule re ‘corpo- 
rate residence; 257 — Formula cannot calculate to less than zero; Canada- 
U.S. Tax Treaty:Art. X — Taxation of dividends. 


Selected Cases [subsec. 212(2)]: Placements Serco Ltée v. R., [1988] 
1 C.T.C. 213 (FCA) (‘Dividend” includes deemed dividend); R., v. 
Canada Southern Railway Co., [1986] 1 C.T.C..284 (FCA); leave to ap- 
peal to SCC refused (1986), 71 N.R. 402 (note), (sub nom. Can. Southern 
Railway Co. v. Canada) (Dividends reduced by agreement taxable to 
shareholder/lessee of rolling stock); Hunter Douglas Ltd. vy. R., [1979] 
C.T.C. 424 (FCTD) (By virtue of Canada-Netherlands Tax Convention, no 
withholding tax on dividends to non-residents); Bendix Automotive of 
Canada Ltd. y. R., [1978] C.T.C. 194 (RCA) (Exchange value was basis of 
withholding tax on share dividend to non-resident); Deltona Corporation 
v. MNR, [1973] C.T.C. 215 (SCC) (Dividend paid to non-residents subject 
to withholding tax); Zehnder & Co. v. MNR, [1970] C.T.C. 85 (Exch.) 
(Dividends paid to non-resident shareholders subject to withholding tax 
where company resident under general tests of residency). 


Regulations: 202(1)(g) (information return); 805 (where no withholding 
tax). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-96R6:; Op- 
tions granted by corporations to acquire shares, bonds, or debentures and 
by trusts to acquire trust units; IT-119R4: Debts of shareholders and cer- 
tain persons connected with shareholders; IT-421R2: Benefits to individu- 
als, corporations and shareholders from loans or debt; [T-430R3: Life in- 
surance proceeds received by a private corporation or a partnership as a 
consequence of death; IT-465R: Non-resident beneficiaries of trusts; IT- 
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468R: Management or administration fees paid to non-residents. See also 
list at end of s. 212. 


Information Circulars: 77-16R4: Non-resident income tax; 88-2 Sup- 
plement, para. 7: General anti-avoidance rule — section 245 of the Income 
Tax Act. 


1.T. Technical News: No. 14 (meaning of “credited” for purposes of 
Part XIII withholding tax). 


Forms: NR4: Statement of amounts paid or credited to non-residents of 
Canada; NR4 Summ: Return of amounts paid or credited to non-residents 
of Canada; NR4(OAS): Statement of OAS pension paid or credited to 
non-residents of Canada; NR601: Non-resident ownership certificate — 
withholding tax; NR602: Non-resident ownership certificate — no with- 
holding tax; T2 SCH 19: Non-resident shareholder information; T4061: 
Non-resident withholding tax guide. 


Proposed Addition — 212(2.1 


(2.1) Exempt dividends — Subsection Q) does n ot 
apply to an amount paid or credited, by a borrow 
under a securities lending arrangement 


(a) the amount is deemed eRe aioe aph 
260(8)(c)(i) to be a dividend; - 


(b) the securities lending arangetions was exer 7 
into by the borrower in the course of carrying on a 
business outside Canada; and 


(c) the security ‘that is transferred or Jent to ) the bor- 

__ rower under the securities lending arrang a 
share of a class of the capital stock of a1 
corporation. 8 . 

Application: The February 27, 2004 beat legislation, subsec. (14), . 
will add subsec. 212(2.1) plicable. to securities tangements 
entered into after May 1995, except that i in its appli to arrange- 
ments made before 2002, the reference to “subparagrap Bees a 
para. 212(2.1)({a) is to be read as “subparagraph 260(8)(a)G)"- oo 


Technical Notes: New subsection 212(2.1) is added to ex- 
empt from Part XIII tax certain dividend compensati 
ments made to a non-resident by a Canadian securit 
rower under a securities lending arrangement it 


* the payments were deemed to be dividends 
— graph 260(8)(0)0) ofthe Act; 


«the payments were made by the Lahower i 
carrying on its business outside of Canada; and 


sy “subpar : 


* the borrowed securities” were —=— oe ca non- resident : 
issuer. 


Letter from ‘Dept of Finance, February 18, 2002: 
Dear [xxx] 


1 am writing in reply to your Snail message ok Desouibes 3, _ 
2001 to Joseph Lam of this Division regarding the application © 
of paragraph 260(8)(a) and Part XIII of the Income Tax Act 
(the “Act’). 


In your email, you describe a situation “hice a Canadian resi- 
dent financial institution, in the course of carrying on its busi- - 
ness outside Canada through foreign branches and, indirectly, 
through foreign subsidiaries, borrows or acquires shares issued 
by a non-Canadian issuer in a transaction with an arm’s length 
non-resident and the Canadian financial institution makes a 
“dividend compensation payment” to the non-resident. You re- 
present that the transaction satisfies the definition of “securities 
lending arrangement” in section 260 of the Act, and, as it is 
fully collateralized, the payment is deemed to be a dividend for 
the purposes of Part XIII by virtue of paragraph 260(8)(a). 


We recognize that under certain circumstances there should be, 
in policy terms, no Canadian non-resident withholding tax on 
dividend compensation payments made by a foreign branch of 
a Canadian financial institution, in the course of carrying on its 
business outside Canada, to a non-resident. Consequently, we 
are prepared to recommend amendments to the Act to exempt 
from Canadian non-resident withholding tax payments that are 
deemed to be dividends by virtue of paragraph 260(8)(a), 
where the payments are: made pursuant to a securities lending 


S. 212(3)(b) 


arrangement entered into in the course of carrying on a busi- 
ness outside Canada, the securities lent or sold are securities of 
a foreign issuer, and the securities lender is at arm’s length 
with the Canadian securities borrower. In addition, we are pre- 


lendi g arrangements entered into after May 1995. 


While we cannot provide assurance that the Minister will ac- 
cept our recommendations, we intend to include measures 
Ke the line escribed above i in the next package of income 


irector, Tax ‘Legislation [ Divison Tax Pole. aa 


(3) Replacement obligations — For the purpose of 
subparagraph (1)(b)(vii), an obligation (in this subsection 
referred to as the “replacement obligation’) issued by a 
corporation resident in Canada wholly or in substantial 
part and either directly or indirectly in exchange or substi- 
tution for an obligation or a part of an obligation (in this 
subsection referred to as the “former obligation”) shall, 
where 


(a) the replacement obligation was issued 


(i) as part of a proposal to, or an arrangement with, 
its creditors that was approved by a court under the 
Bankruptcy and Insolvency Act, 


(11) at a time when all or substantially all of its as- 
sets were under the control of a receiver, receiver- 
manager, sequestrator or trustee in bankruptcy, or 


(iii) at a time when, because of financial difficulty, 
the issuing corporation or another corporation resi- 
dent in Canada with which it does not deal at arm’s 
length was in default, or could reasonably be ex- 
pected to default, on the former obligation, 


(b) the proceeds from the issue of the replacement ob- 
ligation can reasonably be regarded as having been 
used by the issuing corporation or another corporation 
with which it does not deal at arm’s length in the fi- 
nancing of its active business carried on in Canada im- 
mediately before the time when the replacement obli- 
gation was issued, and 


Proposed Repeal — 212(3)(b) © 


Application: The February 27, 2004 draft legislation, subsec. 114(9), 
will repeal para. 2) applicable to replacement obligations issued 
after 2000. 


Technical Notes: Among the exceptions to the imposition of 
tax under Part XIII on interest is one found in subparagraph 
212(1)(b)(vii) for interest paid by a corporation resident in Can- 
ada on its medium- and long-term arm’s length debt. Subsection 
212(3), which applies for the purpose of subparagraph 
212(1)(b){vii), allows a corporation in certain circumstances of 
financial difficulty to treat a debt obligation that replaces another 
as having been issued when that other obligation was issued. The 
circumstances in which this is possible are set out in paragraphs 
212(3)(a) to (c). Paragraph 212(3)(b) requires that, for the sub- 
section to apply, it must be possible to regard the proceeds of the 
replacement borrowing as being used in financing an active busi- 
ness that was carried on in Canada, by the issuing company or 
one with which it does not deal at arm’s length, immediately 
before the replacement obligation was issued. 


There is no clear basis in tax policy for this requirement. The 
condition in paragraph 212(3)(b) is repealed for replacement debt 
obligations that are issued after 2000. 


Letter from Dept. of Finance, June 11, 2001: 
Dear [xxx] 
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I am writing in response to your fax of June 6, 2001, regarding 
paragraph 212(3)(b) of the Income Tax Act (the “Act’). [xxx] 


Paragraph 212(1)(b) of the Act imposes withholding tax on inter- 
est paid or credited by a person resident of Canada to a non-resi- 
dent, subject to a number of exceptions. Among these exceptions 
is the “long-term debt” rule in subparagraph 212(1)(b)(vii) 
very broad terms, interest on corporate debt with a te 2 
years or longer is exempt from tax. _ 


In 1994, the Act was amended to facilitate refinancihe linin 
cases of financial difficulty. The principle behind the amendment 
was that in such cases, replacing a long-term debt obligation that 
benefited from subparagraph (vii) ought not to cause withholding 
tax to apply. The new rule is found in subsection 212(3) of the 
Act. Paragraph 212(3)(b) requires that, for the subsection to ap- 
ply, it must be possible to regard the proceeds of the replacement 
borrowing as being used by the issuing corporation (or a corpora- 
tion with which it does not deal at arm’s length) in financing an 
active business carried on in Canada ne before: the Te- 
placement obligation was issued. _ . 


As I understand it, [xxx] happens not to carry out most of its 
operations in Canada. Instead, the company is present, through 
its subsidiaries, in a number of foreign countries. This may make 
it difficult for [xxx] to meet the paragraph 212(3)(b) requirement. 
You have therefore suggested that the requirement be modified 
or eliminated. 


Having reviewed the matter in ee your tee tion. I 
agree that there is no clear basis in tax policy for the requirement, 
and it is my view that subsection 212(3) would serve its function 
equally well if the requirement were removed. We are herefore 
prepared to recommend that the Act be amended to delete 
graph 212(3)(b), with application to replacement obliga ons is- 
sued after June 10, 2001. — ee 


I can, as you know, offer no assurance ‘that the Minister of Fi- 
nance or Parliament itself will accept this recommendation. 
However, | have no reason to believe that this modest change 
will prove controversial, and I expect that we will be able to in- 
clude it in a package of draft technical amendments to be re- 
leased later this year. _ 


Yours sincerely, 


Brian Ernewein _ 
Director, Tax Legislation Division, Ta Policy Br ch 


[Virtually identical letter issued May 28, wae to. 
son — ed.] 


per- 


(c) all interest on the former obligation was (or would 
be, if the person to whom that interest was paid or 
credited were non-resident) exempt from tax under 
this Part because of subparagraph (1)(b)(vii), 


be deemed to have been issued when the former obliga- 
tion was issued. 


History: Subsec. 212(3) added by 1994, c. 21, subsec. 97(4), applicable 
to replacement obligations issued after June 1993. 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on 
interest payments to non-residents. 


(4) Interpretation of “management or 
administration fee or charge” — For the purpose of 
paragraph (1)(a), “management or administration fee or 
charge” does not include any amount paid or credited or 
deemed by Part I to have been paid or credited to a non- 
resident person as, on account or in lieu of payment of, or 
in satisfaction of, 


(a) a service performed by the non-resident person if, 
at the time the non-resident person performed the 
service 


(i) the service was performed in the ordinary 
course of a business carried on by the non-resident 
person that included the performance of such a ser- 
vice for a fee, and 


Income Tax Act 


(ii) the non-resident person and the payer were 
dealing with each other at arm’s length, or 


(b) a specific expense incurred by the non-resident 
person for the performance of a service that was for 
the benefit of the payer, 


to the extent that the amount so paid or credited was rea- 
sonable in the circumstances. 

Selected Cases [subsec. 212(4)]: Peter Cundill & Associates Ltd. y. 
Canada, [1991] 2 C.T.C. 221 (FCA) (Fees paid by Canadian corporation 
to Bermuda subsidiary taxable, not at arm’s length since both corporations 
controlled by same “mind”); Windsor Plastic Products Ltd. vy. R., [1986] 1 
C.T.C. 331 (FCTD) (Withholding tax payable where management com- 
pany not dealing at arm’s length). 


Interpretation Bulletins: IT-468R: Management or administration fees 
paid to non-residents. See also list at end of s. 212. 


(5) Motion picture films — Every non-resident person 
shall pay an income tax of 25% on every amount that a 
person resident in Canada pays or credits, or is deemed by 
Part I to pay or credit, to the non-resident person as, on 
account or in lieu of payment of, or in satisfaction of, 
payment for a right in or to the use of 


(a) a motion picture film, or 


(b) a film, video tape or other means of reproduction 
for use in connection with television (other than solely 
in connection with and as part of a news program pro- 
duced in Canada), 


that has been or is to be used or reproduced in Canada. 


Related Provisions: 
214(1) — No deduction; 215(1) — Requirement to withhold and remit. 


212(1)(d) — Withholding tax — royalties; 
Selected Cases [Subsec. 212(5)]: CBS/Fox Co. v. Canada, [1996] 1 
C.T.C. 3 (FCTD) (Motion picture film includes video tape); MCA 
Television Ltd. v. Canada, [1994] 2 C.T.C. 148 (RCTD) (Motion picture 
films did not include films for television purposes under Canada-US Tax 
Convention); Twentieth Century Fox Film Corp. v. R., [1985] 2 C.T.C. 
328 (FCTD) (Payments by Canadian branch for right to use motion picture 
not subject to withholding tax where included in non-resident’s income 
from business in Canada); Vauban Productions v. R., [1979] C.T.C. 262 
(FCA) (Payments for lease of rights to use motion picture subject to with- 
holding tax). 


Regulations: 202(1)(h) (information return). 
Forms: NR4: Statement of amounts paid or credited to non-residents of 


Canada; NR4 Summ: Return of amounts paid or credited to non-residents 
of Canada. 


(5.1) Acting services — Notwithstanding any regula- 
tion made under paragraph 214(13)(c), every person who 
is either a non-resident individual who is an actor or that 
is a corporation related to such an individual shall pay an 
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income tax of 23% on every amount paid or credited, or 
provided as a benefit, to or on behalf of the person for the 
provision in Canada of the acting services of the actor ina 
film or video production. 

Related Provisions: 115(2.1)— Actor’s income not considered earned 
in Canada unless election made; 115(2.2)—— Where corporation makes 


payment to actor in later year; 150(1)(a)(i)(B) — No requirement for actor 
to file Canadian tax return; 153(1)(a), (g) — No Part I withholding on pay- 


ment; 212(5.3)— Reduction in withholding for undue hardship; 
212(13.1)(a.1) — Where payor is a partnership; 215(1) — Payor’s require- 
ment to withhold and remit tax; 216.1 — Election by actor to be taxed 
under Part I. 


(5.2) Relief from double taxation — Where a corpo- 
ration is liable to tax under subsection (5.1) in respect of 
an amount for acting services of an actor (in this subsec- 
tion referred to as the “corporation payment’) and the 
corporation pays, credits or provides as a benefit to the 
actor an amount for those acting services (in this subsec- 
tion referred to as the “actor payment’), no tax is payable 
under subsection (5.1) with respect to the actor payment 
except to the extent that it exceeds the corporation 
payment. 


(5.3) Reduction of withholding — If the Minister is 
satisfied that the deduction or withholding otherwise re- 
quired by section 215 from an amount described in sub- 
section (5.1), would cause undue hardship, the Minister 
may determine a lesser amount to be deducted or with- 
held and that lesser amount is deemed to be the amount so 
required to be deducted or withheld. 


Related Provisions: 153(1.1) — Parallel rule for withholding generally. 


History: Subsecs. 212(5.1) to (5.3) added by 2001, c. 17, subsec. 173(3), 
applicable to amounts paid, credited or provided after 2000. 


Forms: T1213: Request to reduce tax deductions at source. 


(6) Interest on provincial bonds from wholly- 
owned subsidiaries — Where an amount described by 
subsection (1) relates to interest on bonds or other obliga- 
tions of or guaranteed by Her Majesty in right of a prov- 
ince or interest on bonds or other obligations provision 
for the payment of which was made by a statute of a pro- 
vincial legislature, the tax payable under subsection (1) is 
5% of that amount. 


Related Provisions: 212(7) — Application of subsec. 212(6); 240(1) — 
Taxable and non-taxable obligations defined. 


(7) Where subsec. (6) does not apply — Subsection 
(6) does not apply to interest on any bond or other obliga- 
tion described therein that was issued after December 20, 
1960, except any such bond or other obligation for the 
issue of which arrangements were made on or before that 
day with a dealer in securities, if the existence of the ar- 
rangements for the issue of the bond or other obligation 
can be established by evidence in writing given or made 
on or before that day. 


Related Provisions: 212(8) — Bonds issued in exchange for earlier 
bonds. 


(8) Bonds issued after December 20, 1960 in 
exchange for earlier bonds — For the purposes of 
this Part, where any bond, except a bond to which clause 
(1)(b)(ii)(C) applies, was issued after December 20, 1960 
in exchange for a bond issued on or before that day, it 
shall, if the terms on which the bond for which it was ex- 
changed was issued conferred on the holder thereof the 
right to make the exchange, be deemed to have been is- 
sued on or before December 20, 1960. 


Interpretation Bulletins: [T-360R2: Interest payable in a foreign cur- 
rency. See also list at end of s. 212. 


Income from Canada S. 212(9)(d) 


(9) Exemptions — Where 


(a) a dividend or interest is received by a trust from a 
non-resident-owned investment corporation, 


(b) an amount (in this subsection referred to as the 
“royalty payment’) is received by a trust as, on ac- 
count of, in lieu of payment of or in satisfaction of, a 
royalty on or in respect of a copyright in respect of the 
production or reproduction of any literary, dramatic, 
musical or artistic work, or 


(c) interest is received by a mutual fund trust main- 
tained Seay for the benefit of non-resident persons 


_ Proposed Addition — 212(9)(d) 


(d) a dividend or interest is received by a trust cre- 
ated under a reinsurance trust agreement, to which 
the: Superintendent of Financial Institutions is a 
_ party, established in accordance with guidelines is- 
sued by the Superintendent relating to reinsurance 
_ arrangements with unregistered insurers 


Application: The February 27, 2004 draft legislation, subsec. 114(12), 
will add para. 212(9)(d), applicable « to amounts eas or credited after 
2000 to non-resident persons. 


Technical Notes (Decamber2 20, 20025: Subsection 21209) 
provides an exemption from withholding tax under Part XIII of 
the Act with respect to certain amounts of a trust’s income that 
are paid or credited to a non-resident beneficiary under the trust 
and that would otherwise be subject to withholding tax under 
paragraph 212(1)(c). The exemption currently applies only in | 
respect of amounts that are attributable to income of the trust in 
the form of: dividends or interest received by the trust from a 
no sident-owned a vestment corporation; certain artistic 
re) , where the trust is a mutual fund main- 
tained primarily for the benefit of non-resident persons. If no 
Part XIII tax would have been payable with respect to the divi- 


dends, interest or royalties if they had been paid directly to the 


beneficiary, no Part XIII tax is payable with respect to a distri- 
bution from trust income to non-resident beneficiaries that de- 
rives from the dividends, interest or royalties. 


Subsection 212(9) i is” amended to add a fourth type of trust in- 
come to this list of exemptions. In certain circumstances, Can- 
ada’s Superintendent of Financial Institutions may require a 
non-resident reinsurer that reinsures Canadian risks to place as- 
sets in a trust in Canada. Such a “reinsurance trust” may earn 
dividend or interest income, which is payable to the non-resi- 
dent. In recognition of the regulatory requirement for these — 
trusts, subsection 212(9) i is amended to provide that, if the divi- 
dends or interest would not have borne Canadian tax if the non- 
resident had earned them directly, they may be distributed to 
the non-resident free of Part XIII tax. 


Letter from Dept. of lela eune 8, 2001: 
Dear [xxx] 


Thank you for your letter of February 28, 2001 concerning the 
application of non-resident withholding tax under paragraph 
212(1)(c) of the Income Tax Act (the “Act’) in the context of 
reinsurance trusts required to be used in certain circumstances 
under guidelines issued by the Office of the Superintendent of 
Financial Institutions (OSFI). 


The issue arises when a life insurance company (the “primary 
insurer’) regulated by OSFI cedes insurance risks to a non-resi- 
dent reinsurer that is not supervised by OSF1. OSFI’s Guide- 
line A dealing with minimum capital requirements does not 
give credit for such “unregistered reinsurance” that would re- 
duce the primary insurer’s capital requirements unless, pursu- 
ant to Guideline B-3 on Unregistered Reinsurance, the rein- 
surer’s potential liability under the reinsurance arrangement is 
secured in an approved manner. This security is effectively a 
substitute for minimum capital requirements for the reinsurer 
imposed by either OSFI or a provincial government. 


The primary method of providing such security is for the rein- 
surer to enter into a reinsurance trust arrangement, supervised 
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by OSFI, in which assets are placed in a Canadian trust, to be 
available to meet the reinsurer’s liability to the primary insurer 
under the reinsurance arrangement. Since the principal amount 
of the assets of the trust normally must be sufficient to meet the 
potential reinsurance liability, the reinsurance trust agreement 
generally provides that any income realized on the assets in the 
trust — usually government securities — is immediatel eg 
ble to the reinsurer. : 


Where the reinsurer is fier inesiticnt even if interest on th 
derlying assets would normally be free of withholding tax L 
held directly — as in the case of government bonds - 
income payable to the reinsurer will normally be subj _ 
under paragraph 212(1)(c) as a distribution of trust income. 
Subsection 212(11) deems amounts paid or credited to aj 
beneficially interested in a trust to be paid as trust inc 
gardless of their source. By way “Of SxcepHon, subs 


ble under paragraph 212(1)(c) if the underlying paym 
ceived by the trust would not have been subject to withh 

tax if it had been paid directly to the non-resident. None « 
specified cases, however, covers ‘the present situation. 


Given the regulatory role performed by reinsurance trusts, 
will recommend that subsection 212(9) of the Act be e 
to interest received by a trust created under a reinsurance trust 
aera to which Cons is a ae, established: in accordan 


please contact Lawrence oy of the Ta Legislation I 
at 996-0602. 


Yours sincerely, _ 


Brian Ernewein 
Director, Tax Legislation Division, Tax Pole. ea 


and a particular amount is paid or credited to a non-resi- 
dent person as income of or from the trust and can reason- 
ably be regarded as having been derived from the divi- 
dend, interest or royalty payment, as the case may be, no 
tax is payable because of paragraph (1)(c) as a conse- 
quence of the payment or crediting of the particular 
amount if no tax would have been payable under this Part 
in respect of the dividend, interest or royalty payment, as 
the case may be, if it had been paid directly to the non- 
resident person instead of to the trust. 

Related Provisions: 104(10)— Where property owned for non-re- 


sidents; 104(11) — Dividend received from non-resident-owned invest- 
ment corporation; 134.1 — Transitional rule re elimination of NROs. 


History: Subsec. 212(9) amended by 1998, c. 19, subsec. 216(2), applica- 
ble to amounts paid or credited after April 1995 to non-resident persons. 
Subsec. 212(9) formerly read: 


(9) No tax is payable under paragraph (1)(c) on an amount paid or 
credited to a non-resident person as income of or from a trust if it 
may reasonably be regarded as having been derived from 


(a) dividends or interest received by the trustee from a non-resi- 
dent-owned investment corporation, or 


(b) amounts received as, on account or in lieu of payment of, or 
in satisfaction of a royalty on or in respect of a copyright in 
respect of the production or reproduction of any literary, dra- 
matic, musical or artistic work, 


on which no tax would have been payable under this Part if they had 
been paid by the non-resident-owned investment corporation or per- 
son paying the amounts in respect of copyright to the non-resident 
person instead of to the trustee. 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 
See also list at end of s. 212. 


Income Tax Act 


(10) Trust beneficiaries residing outside of Can- 
ada — Where all the beneficiaries of a trust established 
before 1949 reside, during a taxation year, in one country 
other than Canada and all amounts included in computing 
the income of the trust for the taxation year were received 
from persons resident in that country, no tax is payable 
under paragraph (1)(c) on an amount paid or credited in 
the taxation year to a beneficiary as income of or from the 
trust. 

Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 
See also list at end of s. 212. 


(11) Payment to beneficiary as income of trust — 
An amount paid or credited by a trust or an estate to a 
beneficiary or other person beneficially interested therein 
shall be deemed, for the purpose of paragraph (1)(c) and 
without limiting the generality thereof, to have been paid 
or credited as income of the trust or estate, regardless of 
the source from which the trust or estate derived it. 


Related Provisions: 107(5) — Distribution to non-resident; Aiton a 
Meaning of “beneficially interested”. 


History: Subsec. 212(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 174(3), applicable to amounts paid or credited after July 13, 1990. 
Subsec. 212(11) formerly read: 


(11) Where an amount has been paid or credited by a trust or estate 
to a beneficiary or other person beneficially interested therein (oth- 
erwise than on a distribution or payment of capital), it shall, regard- 
less of the source from which the trust or estate derived it, be 
deemed, for the purpose of paragraph (1)(c) and without limiting the 
generality that paragraph, to have been paid or credited as income 
of the trust or estate. 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 
See also list at end of s. 212. 


(11.1), (11.2) [Repealed under former Act] 


(12) Deemed payments to spouse, etc. — Where by 
reason of subsection 56(4) or (4.1) or any of sections 74.1 
to 75 of this Act or section 74 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 
there is included in computing a taxpayer’s income under 
Part I for a taxation year an amount paid or credited toa 
non-resident person in the year, no tax is payable under 
this section on that amount. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-369R: Attribution of trust income to set- 
tlor; IT-438R2: Crown charges — resource properties in Canada; IT- 
440R2: Transfer of rights to income. See also list at end of s. 212. 


(13) Rent and other payments — For the purposes of 
this section, where a non-resident person pays or credits 
an amount as, on account or in lieu of payment of, or in 
satisfaction of, 


(a) rent for the use in Canada of property (other than 
property that is rolling stock as defined in section 2 of 
the Railway Act), 


(b) a timber royalty in respect of a timber resource 
property or a timber limit in Canada, 


(c) a payment of a superannuation or pension benefit 
under a registered pension plan or of a distribution to 
one or more persons out of or under a retirement com- 
pensation arrangement, 


(d) a payment of a retiring allowance or a death bene- 
fit to the extent that the payment is deductible in com- 
puting the payer’s taxable income earned in Canada, 


(e) a payment described in any of paragraphs (1)(k) to 
(n), (q) and (v), or 


(f) interest on any mortgage, hypothecary claim or 
other indebtedness entered into or issued or modified 
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after March 31, 1977 and secured by real property sit- 
uated in Canada or an interest therein to the extent that 
the amount so paid or credited is deductible in com- 
puting the non-resident person’s taxable income 
earned in Canada or the amount on which the non-res- 
ident person is liable to pay tax Aha Part I, 


Proposed Addition — 212(13)(g) _ 


(g) an amount to which paragraph 56(1)(m) or hee 
section 56.4(2) applies if that amount affects, or is. 
intended to affect, in any way whatever, — _ 


(i) the acquisition or provision of aoe 
_ vices in Canada, 


(ii) the acquisition or provision of property or ser- 
vices outside Canada by a bl ey nesidenns in Can- : 
ada, or — 


oe the acquisition or provi 


will add bara. “2120138. applicable to pice eal or credited after 
October 7, 2003. . 


tax on amounts ep or Sraild ty a fon tesidiee for a testtic- 

tive covenant to which paragraph 56.4(2) of the Act applies, Or 
an amount to which paragraph 56(1)(m) of the Act appli 
amount received on a bad debt previou: 
amount affects, or is intended to affect : 


¢ the acquisition or provision of property or services. in . 
Canada, 


any way whatever, 


* the acquisition or provision ‘of property or services. 3 
Canada by a ‘person resident i in Canada, or 


fh 


¢ the acquisition or provision. outside of Canada of a taxable 
Canadian property. — 


the non-resident person shall be deemed in expect of that 
payment to be a person resident in Canada. 


Related Provisions: 13(21) — Timber resource property defined. 


History: Para. 212(13)(f) amended by 2001, c. 17, subsec. 226(3), to add 
*“, hypothecary claim, ”, in force June 14, 2001. 


Para. 212(13)(e) amended by 1995, c. 21, subsec. 64(2), applicable to 

amounts paid or credited after October 21, 1994. Para. (e) formerly read: 
(e€) a payment described in any of paragraphs (1)(k) to (n) and (q), 
or 


Regulations: 202(4) (information return). 


(13.1) Application of Part XIll tax where payer or 
payee is a partnership — For the purposes of this 
Part, other than section 216, 


(a) where a partnership pays or credits an amount to a 
non-resident person, the partnership shall, in respect of 
the portion of that amount that is deductible, or that 
would but for section 21 be deductible in computing 
the amount of the income or loss, as the case may be, 
referred to in paragraph 96(1)(f) or (g) if the refer- 
ences therein to “a particular place” and “that particu- 
lar place” were read as references to “Canada”, be 
deemed to be a person resident in Canada; 


(a.1) where a partnership pays, credits or provides to a 
non-resident person an amount described in subsection 
(5.1), the partnership is deemed in respect of the 
amount to be a person; and 


(b) where a person resident in Canada pays or credits 
an amount to a partnership (other than a Canadian 
partnership within the meaning assigned by section 


S. 212(13.2) 


102), the partnership shall be deemed, in respect of 
that payment, to be a non-resident person. 
Related Provisions: 212(13.3)(b) — Authorized foreign bank deemed 


resident for purposes of meaning of “Canadian partnership” in para. (b); 
227(15) — Partnership included in “person”. 


History: Para. 212(13.1)(a.1) added by 2001, c. 17, subsec. 173(4), appli- 
cable to amounts paid, credited or provided after 2000. 

Selected Cases [subsec. 212(13.1)]: Randall v. R., [1985] 1 C.T.C. 
268 (FCTD) (Partner, not actively participating in operation of business 


but participating in profits, taxable as non-resident carrying on business in 
Canada). 


Regulations: 202(5) (information return). 


Interpretation Bulletins: IT-81R: Partnerships — income of non-resi- 
dent partners. See also list at end of s. 212. 


(13.2) Application of Part XIII tax where non- 
resident operates in Canada — For the purposes of 
this Part, where in a taxation year 


(a) a non-resident person whose business was carried 
on principally in Canada, or 


(b) a non-resident person who 
(1) manufactures or processes goods in Canada, 


(11) operates an oil or gas well in Canada or extracts 
petroleum or natural gas from a natural accumula- 
tion thereof in Canada, or 


(i411) extracts minerals from a mineral resource in 
Canada 


pays or credits an amount (other than an amount to which 
subsection (13) applies) to another non-resident person, 
the first-mentioned non-resident person shall be deemed, 
in respect of the portion of that amount that was deducti- 
ble in computing that person’s taxable income earned in 
Canada for any taxation year, to be a person resident in 
Canada. 


_ Proposed Amendment — 212(13.2) 


(13. 2) Application of Part XIII tax where non- 
resident operates in Canada — For the purposes of 
this Part, a particular non-resident person, who in a tax- 
ation year pays or credits to another non-resident person 
an amount other than an amount to which subsection 
(13) applies, is deemed to be a person resident in Can- 
ada in respect of the portion of the amount that is de- 
ductible in computing the particular non-resident per- 
son’s taxable income earned in Canada for any taxation 
year from a source that is neither a treaty-protected bus- 
inéss nor a treaty-protected property. 

Application: The February 27, 2004 draft legislation, subsec. 114(14), 


will amend subsec. 212 13.2) to read as above, applicable to amounts 
paid or credited under obligations entered into after December 20, 2002. 


Technical Notes: Subsection 212(13.2) is one of several 
provisions that extend Part XIII tax to apply in particular cir- 
cumstances — in this case, for the most part, the payment by a 
non-resident of royalties and similar amounts in respect of a 
Canadian income source. The principle that underlies subsec- 
tion 212(13.2) is that if a non-resident has Canadian-source 
business or resource income, and can deduct in computing that 
income (strictly speaking, in computing “taxable income 
earned in Canada”) a payment to another non-resident, that 
payment ought to be treated for purposes of Part XIII tax as 
though it had been made by a person resident in Canada. This 
is accomplished by treating the first non-resident — the one 
making the payment — as a person resident in Canada for 
those purposes. 


In its current form, subsection 212(13.2) applies only if the 
non-resident making the payment carries on business princi- 
pally in Canada, manufactures or processes goods in Canada or 
carries out any of various resource activities here. On the other 
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hand, the rule does not explicitly link that business or activity 
to the deductibility of the payment: it can be read as applying 
whether or not the payment is made in relation to the particular 
business or activity. 


Accordingly, subsection 21213. 2) is aneetes to aly i in re- 
spect of any portion of a payment (other than one to which the 


generally comparable rule in subsection 212(13) applies) made 


by one non-resident person to another that is deductible in © 
computing the first non-resident’s taxable income earned in — 
Canada from any source. The only exceptions are payments 

that are deductible in respect of treaty- “protected businesses or 


treaty-protected properties (as defined in subsection 248 
Letter from Dept. of Finance, May 14, 2003: 
KPMG LLP, Montréal, Québec 
Dear Mr. [xxx] 


I am writing in response to your letter of Februa 
Lawrence Purdy of this Division. In that letter, yo 
concern with the effective date that nee Peon PONE 


awaiting this reply. | 


Subsection 212(13. 2) | ‘ireats certain non cesident, pers 
though they were resident in Canada, for purposes of 


resident withholding tax applied by Part XIII of the Act. ‘Spe- 
cifically, the provision in its current form applies to a non-resi- 


dent person who either carries on business principa 
ada, manufactures or processes goods here, 
Canadian mineral or oil and gas resources, and pr 
ment to another non-resident that is deductible in 
the payer’s taxable income earned in Canada. Where 


the subsection deems the payer to be resident in Canada i in re- - 


spect of the payment, with the result that Part TL tax may be 
a to be withheld. 


2002 propose to extend this PAS tule to any non-re. ident 
who pays to another non-resident an amount that is deductible 
in computing re payer's oe income earned a Canada 


treaty-protected property. AS a peacucal’ ‘matter, 
make subsection 2123.2) potentially applicable 
resident who carries on business in Canada — pro 
case of a resident of a country with which Canada 


treaty, that the business is carried on through a Canadian er 


manent establishment, 


I gather from your letter that you - not question he oles o 
Ss entry into” force. As _ 
proposed, the amendment would apply to amounts paid or — 
credited after December 20, 2002. You suggest that this may _ 


basis for this amendment, but rather 


impose an inappropriate burden on a non-resident who was al- 
ready obliged to pay to another non-resident an amount — - such 
as interest — that will now attract withholding tax. Had it 
known when it negotiated the debt that withholding te 
apply, the borrower (who may be required to spare 


any Canadian tax effect) might have structured the borrowing : 
to conform to the exception in subparagraph 212(1)(b)(vii), or — 
might have borrowed from a Canadian lender. The alternative - 


of renegotiating the loan now could me oo and difficult for 
both parties. 


I agree that applying this measure in n respect of debt Estee : 


that are already outstanding could unduly inconvenience some 
taxpayers, and that a less abrupt entry into force would not be 
objectionable in policy terms. We will therefore recommend 
that the version of the amendment that is submitted to Parlia- 
ment apply the change to amounts paid under le en- 
tered into after December 20, 2002. 


While I can, as you know, offer no assurance that the Minister 
of Finance of Parliament as a whole will accept our recommen- 
dation, I trust that our intentions in this regard respond to your 
concerns. 
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Yours sincerely, 


Brian Ernewein 

Director, Tax st isdoen Division, Tax Policy nner 

Letter from Dept. of oo taal aoe 30; Ss da 
Dear [xxx] a CC : 
I am writing in response to your letter of August 27 2003. | to 
Lawrence Purdy of this Division. In that letter you refer to a 
comfort letter dated May 14, 2003 regarding the December 
2002 proposed amendment to subsection 212(13.2) of the In- 
come Tax Act. In our May 14 letter we stated that we would 
recommend that the version of the amendment that is submitted 
: - paid under obliga- 


ae we. eee to cone nee a ee Siligstion eke have 


asked us to confirm oo = selene eet will apply 
y obli t 20, 


Regulations: 202(6) anforMatoh return). 


(13.3) Application of Part XIlil to authorized 
foreign bank — An authorized foreign bank is deemed 
to be resident in Canada for the purposes of 


(a) this Part, in respect of any amount paid or credited 
to or by the bank in respect of its Canadian banking 
business; and 

(b) the application in paragraph (13.1)(b) of the defini- 
tion “Canadian partnership” in respect of a partnership 
interest held by the bank in the course of its Canadian 
pout business. 


- Proposed Amendment — 212(13.3) — 
_Property held fe authorized Ta sont? Snes 


lam witine in response to your letter “of way 3, 2001 to Saines 
Greene, formerly of this Division, regarding the Income Tax 
Act’s recently-enacted rules for the taxation of foreign bank 
branches. eee your letter raises laecs differen 


Gieee [xxx] that the most pressing issue for | you and your cli- 
ents at this time relates to non-resident withholding tax1 pro- 
pose, therefore, in this reply to address only that point, one 
your other questions for further consideration. 


On the i issue of the obligation to withhold amounts on account of 
tax, you identify three areas of concern. The first is with respect 
to the payment by a resident of Canada to an authorized foreign 
bank of an amount, such as interest, that would ordinarily be sub- 
ject to tax under Part XIII of the Act. Under new subsection 
212(13.3) of the Act, the bank is deemed to be resident in Can- 
ada for this purpose — and the payer need not withhold tax — 
provided the interest is “in respect of (the bank’s) Canadian 
banking business.” You point out that it is not clear how the Ca- 
nadian-resident payer will know whether this test is met, given 
that the payer can be expected to have only limited information 
about the bank’s operations. You ask whether provisions compa- 
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rable to Regulations 800 to 804 (which apply 
surers) — be heat eesjioe Moder lee 


any tax susie unger Part Xi. 
A second, related point concerns the with 
may arise, under Part I of the Act and R 
of payments made by a resident of Cana 
eign bank for services provided by t 
rule deeming the bank to be residen 
siderations ee sie. to bee a tule i 


Canada, and @ person ee ing 
ways be presumed to know : 


Third, a? ask whether 


payor’ s reasonab 
address, willl ‘ 


Hoired eae banks. 
Yours sincerely, — 


Brian Ernewein — — 
Director, Tax Legislation Division, Tax x Policy Branch 


Related Provisions: 218.2 — Branch interest tax on authorized foreign 
banks. 


History: Subsec. 212(13.3) added by 2001, c. 17, subsec. 173(5), applica- 
ble after June 27, 1999, 


(14) Certificate of exemption — The Minister may, 
on application, issue a certificate of exemption to any 
non-resident person who establishes to the satisfaction of 
the Minister that 


(a) an income tax is imposed under the laws of the 
country of which the non-resident person is a resident; 


(b) the non-resident person is exempt under the laws 
referred to in paragraph (a) from the payment of in- 
come tax to the government of the country of which 
the non-resident person is a resident; and 


(c) the non-resident person is 


(i) a person who is or would be, if the non-resident 
person were resident in Canada, exempt from tax 
under section 149, 


(ii) a trust or corporation that is operated exclu- 
sively to administer or provide superannuation, 
pension, retirement or employee benefits, or 


S. 212(18)(b) 


(iii) a trust, corporation or other organization con- 
stituted and operated exclusively for charitable pur- 
poses, no part of the income of which is payable to, 
or is otherwise available for, the personal benefit of 
any proprietor, member, shareholder, trustee or set- 
tlor thereof. 


Related Provisions: 172(3) — Appeal from refusal to issue certificate; 
172(4) — Deemed refusal to register; 212(1)(b)(iv) — No withholding tax 
where certificate of exemption; Reg. 6804(1) — Definition of “qualifying 
entity” — same conditions; Canada-U.S. Tax Treaty:Art. XXI:2 — Ex- 
emption from cross-border income tax. 


History: Subpara. 212(14)(c)(ii) amended by 1999, c. 22, s. 75, applica- 
ble to certificates of exemption under the subsec. made after February 23, 
1998 except that, with respect to applications submitted before 1999, the 
reference in the subpara. to “operated exclusively” shall be read as a refer- 
ence to “operated principally”. The subpara. formerly read: 


(i1) a trust or corporation established or incorporated principally in 
connection with, or the principal purpose of which is to administer 
or provide benefits under, one or more superannuation, pension or 
retirement funds or plans or any funds or plans established to pro- 
vide employee benefits, or 


1.T. Application Rules: 10(5). 
Information Circulars: 77-16R4: Non-resident income tax. 
Forms: NR6A: Application for certificate of exemption. 


(15) Certain obligations — For the purposes of sub- 
paragraph (1)(b)(1), after November 18, 1974 interest on 
a bond, debenture, note, mortgage, hypothecary claim or 
similar obligation that is insured by the Canada Deposit 
Insurance Corporation is deemed not to be interest with 
respect to an obligation guaranteed by the Government of 
Canada. 


History: Subsec. 212(15) amended by 2001, c. 17, subsec. 226(4), to add 
“, hypothecary claim,”, in force June 14, 2001. 


Interpretation Bulletins: IT-155R3: Exemption from non-resident tax 
on interest payable on certain bonds, debentures, notes, hypothecs or simi- 
lar obligations. See also list at end of s. 212. 


(16) Payments for temporary use of rolling 
stock — Clause (1)(d)(vii)(A) does not apply to a pay- 
ment in a year for the temporary use of railway rolling 
stock by a railway company to a person resident in a 
country other than Canada unless that country grants sub- 
stantially similar relief for the year to the company in re- 
spect of payments received by it for the temporary use by 
a person resident in that country of railway rolling stock. 


(17) Exception — This section is not applicable to pay- 
ments out of or under an employee benefit plan or em- 
ployee trust. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. See also list at end of s. 212. 


(18) Return by financial institutions and 
registered securities dealers — Every person who in 
a taxation year is a prescribed financial institution for the 
purpose of clause (1)(b)(i1i)(D) or a person resident in 
Canada who is a registered securities dealer shall 


(a) within 6 months after the end of the year file with 
the Minister a return in prescribed form if in the year 
the person paid or credited an amount to a non-resi- 
dent person in respect of which the non-resident per- 
son is, because of clause (1)(b)(i11)(D) or subparagraph 
(1)(b)(xii), not liable to pay tax under this Part; and 


(b) on demand from the Minister, served personally or 
by registered letter, file within such reasonable time as 
may be stipulated in the demand, an undertaking in 
prescribed form relating to the avoidance of payment 
of tax under this Part. 
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Related Provisions: 150.1(5) — Electronic filing; 212(19) — Tax on 
securities traders; 248(7)(a) — Mail deemed received on day mailed. 


History: The opening words of subsec. 212(18) amended by 1995, c. 21, 
subsec. 73(2), applicable to taxation years that end after May 28, 1993. 
The opening words formerly read: 


(18) Return by financial institution or securities traders — 
Every person who in a taxation year is a prescribed financial institu- 
tion for the purpose of clause (1)(b)(i1i)(D) or a person resident in 
Canada who is registered or licensed under the laws of a province to 
trade in securities shall 


All that portion of subsec. 212(18) preceding para. (b) substituted by 1994, 
c. 21, subsec. 97(5), applicable to taxation years that end after May 28, 
1993. That portion of the subsec. formerly read: 


(18) Return by financial institutions — Every person who in a tax- 
ation year is a prescribed financial institution for the purposes of 
clause (1)(b)(1ii)(D) shall 


(a) within 6 months from the end of the taxation year file with 
the Minister a return in prescribed form containing prescribed 
information if in the taxation year the person paid or credited an 
amount to a non-resident person in respect of which the non- 
resident person is by virtue of clause (1)(b)(ii)(D) not liable to 
pay tax under this Part; and 


Forms: NR4: Statement of amounts paid or credited to non-residents of 
Canada; NR4 Summ: Return of amounts paid or credited to non-residents 
of Canada; NR601: Non-resident ownership certificate — withholding tax; 
NR602: Non-resident ownership certificate — no withholding tax; T4061: 
Guide for payers of non-resident tax. 


(19) Tax on registered securities dealers — Every 
taxpayer who Is a registered securities dealer resident in 
Canada shall pay a tax under this Part equal to the amount 
determined by the formula 

l 


365 °°" 25 x(A-—B)xC 


where 


A. is the total of all amounts each of which is the amount 
of money provided before the end of a day to the tax- 
payer (and not returned or repaid before the end of the 
day) by or on behalf of a non-resident person as collat- 
eral or as consideration for a security that was lent or 
transferred under a securities lending arrangement de- 
scribed in subparagraph (1)(b)(x11), 


Bis the total of 


(a) all amounts each of which is the amount of 
money provided before the end of the day by or on 
behalf of the taxpayer (and not returned or repaid 
before the end of the day) to a non-resident person 
as collateral or as consideration for a security de- 
scribed in clause (1)(b)(xii)(A) that was lent or 
transferred under a securities lending arrangement, 
and 


(b) the greater of 


(i) 10 times the greatest amount determined 
under those laws to be the capital employed by 
the taxpayer at the end of the day, and 


Proposed Amendment — 
212(19)B(b)(i) 
(i) 10 times the greatest amount determined, 
under the laws of the province or provinces in 
which the taxpayer is a registered securities 
dealer, to be the capital employed by the tax- 
payer at the end of the day, and 
Application: The February 27, 2004 draft legislation, subsec. 114(15), 
will amend subpara. (b)(i) of the description of B in subsec. 212(19) to 
read as above, applicable to securities lending arrangements entered into 
after May 28, 1993. 
Technical Notes (December 20, 2002): Subsection 
212(19) imposes a tax on Canadian-resident registered securi- 
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ties dealers that enter into certain securities lending arrange- 
ments described in subparagraph 212(1)(b)(xii). The tax is cal- 
culated, by formula, based in part on the capital or the margin 
requirement of the relevant provincial laws governing the re- 
gistration or license of securities dealers. 


An earlier amendment to subsection 212(19) mine: a ‘refer- 
ence to the provincial laws under which the taxpayer is regis- — 
tered or licensed. The subsection is further amended, as a con- 

sequence of that earlier change, to replace the words “those. 
laws” in subparagraph (b)(i) of the description of B in the > 
formula (which no longer have any clear antecedent), with a _ 
specific reference to the provincial legislation that eden the 
registration or license of securities dealers; 5+. 4 64 2% 


(ii) 20 times the greatest amount of capital re- 
quired under those laws to be maintained by the 
taxpayer as a margin in respect of securities de- 
scribed in clause (1)(b)(xi1)(A) at the end of the 
day, and 


C is the prescribed rate of interest in effect for the day, 


and shall remit that amount to the Receiver General on or 
before the 15th day of the month after the month in which 
the day occurs. 


Related Provisions: 212(18) — Return by securities traders; 227(9) — 
Penalty on tax not paid; 227(9.3) — Interest on tax not paid; 257 — 
Formula cannot calculate to less than zero. 


History: The portion of subsec. 212(19) before the formula amended by 
1995, c. 21, subsec. 73(3), applicable to securities lending arrangements 
entered into after May 28, 1993. That portion formerly read: 
(19) Tax on securities traders — Every taxpayer resident in Can- 
ada who is registered or licensed under the laws of one or more 
provinces to trade in securities shall pay a tax under this Part equal 
to the amount determined by the formula 
Subsec. 212(19) added by 1994, c. 21, subsec. 97(6), applicable to securi- 
ties lending arrangements entered into after May 28, 1993. 


Definitions [s. 212]: “active business” — 248(1); “amateur athlete 
trust” — 143.1(1)(a), 248(1); “amount” — 248(1); “annuitant” — 146(1), 
146.3(1); | “annuity”, “authorized foreign bank” — 248(1); “arm’s 
length” ; “bank” — 248(1), Interpretation Act 35(1); “benefi- 
cially interested” — 248(25); “business” — 248(1); “Canada” — 255, In- 


terpretation Act 35(1); “Canadian banking business” — 248(1); “Canadian 
partnership” — 102, 248(1); “capital dividend” — 83(2), 248(1); “capital 


gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “class of 
shares”, “common-law partner” — 248(1); “ 
pretation Act 35(1); “credit union” 137(6), 248(1); “custodian” — 


148.1(1); “death benefit” — 248(1); 
147(1), 248(1); “dividend” — 248(1); “eligible funeral arrangement” — 
148.1(1), 248(1); “employed”, “employee benefit plan”, “employee 
trust” ; “estate” — 104(1), 248(1); “Her Majesty” — Interpreta- 
tion Act 35(1); “identical” — 248(12); “income-averaging annuity con- 
tract” — 61(4), 248(1); “individual”, “insurer” — 248(1); “legislature” — 
Interpretation Act 35(1)“legislative assembly”; “management or adminis- 
tration fee or charge” — 212(4); “mineral resource”, “Minister”, “NISA 
Fund No. 2”, < ; “non-resident-owned 
investment corporation” — 133(8), 248(1); “OSFI risk-weighting guide- 


“deferred profit ‘sharing plan” — 


lines”, “oil or gas well’, “person”, “prescribed” — 248(1); “prescribed 
rate’ — Reg. 4301; “principal amount’, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered education savings plan” — 
146.1(1), 248(1); “registered pension plan” — 248(1); “registered retire- 


ment income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “registered securities dealer” — 248(1); “regis- 
tered supplementary unemployment benefit plan” — 145(1), 248(1); “reg- 
“related” — 251(2)-(6); “replacement obligation” — 
212(3); “resident in Canada” — 212(13.3), 250; “retirement compensation 
arrangement”, “retiring allowance” — 248(1); “securities lending arrange- 
; “series” — 248(10); “share”, “shareholder” — 
248(1); “subsidiary wholly-owned corporation”, “superannuation or pen- 
sion benefit” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable 
dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxable in- 
i ; “taxation year” — 249; “tax 


payer’, “timber resource property” — 13(21), 248(1); “treaty-protected 
business”, “treaty-protected property” — 248(1); “trust” — 104(1), 
248(1), (3); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 212]: IT-88R2: Stock dividends; IT- 
109R2: Unpaid amounts; IT-168R3: Athletes and players employed by 
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football, hockey and similar clubs; IT-221R3: Determination of an indivi- 
dual’s residence status; IT-280R: Employees profit sharing plans — pay- 
ments computed by reference to profits. See also list at beginning of 
212(1). 


212.1 (1) Non-arm’s length sales of shares by 
non-residents — If a non-resident person, a designated 
partnership or a non-resident-owned investment corpora- 
tion (in this section referred to as the “non-resident per- 
son’) disposes of shares (in this section referred to as the 
“subject shares”) of any class of the capital stock of a cor- 
poration resident in Canada (in this section referred to as 
the “subject corporation”) to another corporation resident 
in Canada (in this section referred to. as the “purchaser 
corporation”) with which the non-resident.person does 
not (otherwise than because of a right referred to in para- 
graph 251(5)(b)) deal at arm’s length and, immediately 
after the disposition, the subject corporation is connected 
(within the meaning that would be assigned by subsection 
186(4) if the references in that subsection to “payer cor- 
poration” and “particular corporation” were read as “sub- 
ject corporation” and “‘purchaser corporation”, respec- 
tively) with the purchaser corporation, 


(a) the amount, if any, by which the fair market value 
of any consideration (other than any share of the capi- 
tal stock of the purchaser corporation) received by the 
non-resident person from the purchaser corporation for 
the subject shares exceeds the paid-up capital in re- 
spect of the subject shares immediately before the dis- 
position shall, for the purposes of this Act, be deemed 
to be a dividend paid at the time of the disposition by 
the purchaser corporation to the non-resident person 
and received at that time by the non-resident person 
from the purchaser corporation; and 


(b) in computing the paid-up capital at any particular 
time after March 31, 1977 of any particular class of 
shares of the capital stock of the purchaser corpora- 
tion, there shall be deducted that proportion of the 
amount, if any, by which the increase, if any, by virtue 
of the disposition, in the paid-up capital, computed 
without reference to this section as it applies to the 
disposition, in respect of all of the shares of the capital 
stock of the purchaser corporation exceeds the 
amount, if any, by which 


(i) the paid-up capital in respect of the subject 
shares immediately before the disposition 


exceeds 


(ii) the fair market value of the consideration de- 
scribed in paragraph (a), 


that the increase, if any, by virtue of the disposition, in 
the paid-up capital, computed without reference to this 
section as it applies to the disposition, in respect of the 
particular class of shares is of the increase, if any, by 
virtue of the disposition, in the paid-up capital, com- 
puted without reference to this section as it applies to 
the disposition, in respect of all of the issued shares of 
the capital stock of the purchaser corporation. 
Related Provisions: 54“proceeds of disposition’(k) — Exclusion of 
deemed dividend from proceeds; 84(7)— When dividend payable; 
84.1 — Similar rule for residents of Canada; 186(7) — Interpretation of 
“connected”; 212.1 — Deemed dividend on surplus strip to non-resident; 
212.2 — Deemed dividend on surplus strip to non-resident insurer. 
History: The opening words of subsec. 212.1(1) amended by 1999, c. 22, 
subsec. 76(1), applicable after February 23, 1998. The opening words for- 
merly read: 
(1) Where a non-resident person or a non-resident-owned invest- 
ment corporation (in this section referred to as the “non-resident 


S. 212.1(3)(b) i) 


person”) disposes of shares (in this section referred to as the “sub- 
ject shares”) of any class of the capital stock of a Canadian corpora- 
tion (in this section referred to as the “subject corporation”) to an- 
other Canadian corporation (in this section referred to as the 
“purchaser corporation”) with which the non-resident person does 
not (otherwise than by reason of a right referred to in paragraph 
251(5)(b)) deal at arm’s length and, immediately after the disposi- 
tion, the subject corporation is connected (within the meaning of 
subsection 186(4), on the assumption that the references therein to 
“payer corporation” and “particular corporation” were read as “sub- 
ject corporation” and “purchaser corporation’, respectively) with 
the purchaser corporation, 


Selected Cases [subsec. 212.1(1)]: Placements Serco Ltée vy. R., 
[1988] 1 C.T.C. 213 (FCA) (“Deemed dividend” includes transaction 
without actual transfer of funds). 


Interpretation Bulletins: See at end of s. 212.1. 
Information Circulars: 77-16R4: Non-resident income tax. 


(2) Idem — In computing the paid-up capital at any par- 
ticular time after March 31, 1977 of any particular class 
of shares of the capital stock of a corporation, there shall 
be added an amount equal to the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount deemed by subsection 84(3), (4) or (4.1) to 
be a dividend on shares of the particular class paid 
after March 31, 1977 and before the particular time 
by the corporation and received by a non-resident- 
owned investment corporation or by a person who 
is not a corporation resident in Canada 


exceeds 


(11) the total that would be determined under sub- 
paragraph (1) if this Act were read without refer- 
ence to paragraph (1)(b), and 


(b) the total of all amounts each of which is an amount 
required by paragraph (1)(b) to be deducted in com- 
puting the paid-up capital in respect of the particular 
class of shares after March 31, 1977 and before the 
particular time. 


(3) Idem — For the purposes of this section, 


(a) in respect of any disposition described in subsec- 
tion (1) by a non-resident person of shares of the capi- 
tal stock of a subject corporation to a purchaser corpo- 
ration, the non-resident person shall, for greater 
certainty, be deemed not to deal at arm’s length with 
the purchaser corporation if the non-resident person 
was, 


(1) immediately before the disposition, one of a 
group of less than 6 persons that controlled the 
subject corporation, and 


(11) immediately after the disposition, one of a 
group of less than 6 persons that controlled the pur- 
chaser corporation, each member of which was a 
member of the group referred to in subparagraph 
(1); 
(b) for the purposes of determining whether or not a 
particular non-resident person (in this paragraph re- 
ferred to as the “taxpayer’’) referred to in paragraph (a) 
was a member of a group of less than 6 persons that 
controlled a corporation at any time, any shares of the 
capital stock of that corporation owned at that time by 


(1) the taxpayer’s child (within the meaning as- 
signed by subsection 70(10)), who is under 18 
years of age, or the taxpayer’s spouse or common- 
law partner, 
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(11) a trust of which the taxpayer, a person de- 
scribed in subparagraph (i) or a corporation de- 
scribed in subparagraph (iii) is a beneficiary, 


(iii) a corporation controlled by the taxpayer, a per- 
son described in subparagraph (i), a trust described 
in subparagraph (ii) or any combination thereof, or 


(iv) a partnership of which the taxpayer or a person 
described in one of paragraphs (i) to (ili) is a ma- 
jority interest partner or a member of a majority in- 
terest group of partners (as defined in subsection 
251.1(3)) 


shall be deemed to be owned at that time by the tax- 
payer and not by the person who actually owned the 
shares at that time; 


(c) a trust and a beneficiary of the trust or a person 
related to a beneficiary of the trust shall be deemed not 
to deal with each other at arm’s length; 


(d) for the purpose of paragraph (a), 


(i) a group of persons in respect of a corporation 
means any 2 or more persons each of whom owns 
shares of the capital stock of the corporation, 


(i1) a corporation that is controlled by one or more 
members of a particular group of persons in respect 
of that corporation shall be considered to be con- 
trolled by that group of persons, and 


(iii) a corporation may be controlled by a person or 
a particular group of persons notwithstanding that 
the corporation is also controlled or deemed to be 
controlled by another person or group of persons; 


(e) a “designated partnership” means a partnership of 
which either a majority interest partner or every mem- 
ber of a majority interest group of partners (as defined 
in subsection 251.1(3)) is a non-resident person or a 
non-resident-owned investment corporation; and 


(f) in this subsection, a person includes a partnership. 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: Subsec. 212.1(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subpara. 212.1(3)(b)(iv), paras. 212.1(3)(e) and (f) added by 1999, c. 22, 
subsecs. 76(2), (3), applicable after February 23, 1998. 


Para. 212.1(3)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 124, ap- 
plicable to dispositions occurring after December 20, 1991. 


Subparas. 212.1(3)(b)(i)—(iii) substituted and para. (c) added by 1994, c. 7, 
Sch. II (1991, c. 49), subsecs. 175(1), (2), applicable to dispositions occur- 
ring after July 13, 1990. Those subparas. formerly read: 

(1) the taxpayer’s spouse, 


(11) an inter vivos trust of which the taxpayer, the spouse, a corpora- 
tion described in subparagraph (iii) or any combination thereof is a 
beneficiary, or 


(iii) a corporation controlled by the taxpayer, the spouse, a trust de- 
scribed in subparagraph (ii) or any combination thereof 


(4) Where section does not apply — Notwithstand- 
ing subsection (1), this section does not apply in respect 
of a disposition by a non-resident corporation of shares of 
a subject corporation to a purchaser corporation that im- 
mediately before the disposition controlled the non-resi- 
dent corporation. 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


Definitions [s. 212.1]: “amount” — 248(1); ‘“arm’s length” — 
212.1(3)(c), 251(1); “Canada” — 255; “Canadian corporation” — 89(1), 
248(1); “child” — 70(10), 252(1); “class of shares’ — 248(6); “common- 
law partner” — 248(1); “connected” — 186(4), (7); “control” — 
212.1(3)(d); “controlled” — 256(6), (6.1); “corporation” — 248(1), Inter- 
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“designated partnership” — 212.1(3)(e); “‘divi- 
dend” — 248(1); “group” —212.1(3)(d); “majority interest partner’, 
“non-resident” — 248(1); “non-resident-owned investment  corpora- 
tion” — 133(8), 248(1); “owned” — 212.1(3)(b); “paid-up capital” — 
89(1), 248(1); “person” — 212.1(3)(f), 248(1); “received” — 248(7); “res- 
ident in Canada’ — 250; , “share” — 248(1); “taxpayer” — 248(1); 
“trust” — 104(1), 108(1), 248(1), (3). 


Interpretation Bulletins [s. 212.1]: IT-88R2: Stock dividends; IT- 
109R2: Unpaid amounts; IT-489R: Non-arm’s length sale of shares to a 
corporation. 


pretation Act 35(1); 


212.2 (1) Application [demutualization surplus 
stripping] — This section applies where 


(a) a taxpayer disposes at a particular time of a share 
of the capital stock of a corporation resident in Canada 
(or any property more than 10% of the fair market 
value of which can be attributed to shares of the capi- 
tal stock of corporations resident in Canada) to 


(i) a person resident in Canada, 


(ii) a partnership in which any person resident in 
Canada has, directly or indirectly, an interest, or 


(iii) a person or partnership that acquires the share 
or the property in the course of carrying on a busi- 
ness through a permanent establishment in Canada, 
as defined in the Income Tax Regulations; 


(b) subsection 212.1(1) does not apply to. the 
disposition; 
(c) the taxpayer is non-resident at the particular time; 


(d) it is reasonable to conclude that the disposition is 
part of an expected series of transactions or events that 
includes the issue after December 15, 1998 of a partic- 
ular share of the capital stock of a particular insurance 
corporation resident in Canada on the demutualization 
(within the meaning assigned by subsection 139.1(1)) 
of the particular corporation and 


(i) after the particular time, the redemption, acqui- 
sition or cancellation of the particular share, or a 
share substituted for the particular share, by the 
particular corporation or the issuer of the substi- 
tuted share, as the case may be, 


(11) after the particular time, an increase in the level 
of dividends declared or paid on the particular 
share or a share substituted for the particular share, 
or 


(111) the acquisition, at or after the particular time, 
of the particular share or a share substituted for the 
particular share by 


(A) a person not dealing at arm’s length with 
the particular corporation or with the issuer of 
the substituted share, as the case may be, or 


(B) a partnership any direct or indirect interest 
in which is held by a person not dealing at 
arm’s length with the particular corporation or 
with the issuer of the substituted share, as the 
case may be; and 


(e) at the particular time, the person described in sub- 
paragraph (a)(1) or (i11) or any person who has, directly 
or indirectly, an interest in the partnership described in 
subparagraph (a)(ii) or (iii) knew, or ought reasonably 
to have known, of the expected series of transactions 
or events described in paragraph (d). 


(2) Deemed dividend — For the purposes of this Part, 
where property is disposed of at any time by a taxpayer to 
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a person or partnership in circumstances in which this 
section applies, 


(a) a taxable dividend is deemed to be paid at that time 
by the person or partnership to the taxpayer and re- 
ceived at the time by the taxpayer; 


(b) the amount of the dividend is deemed to be equal 
to the amount determined by the formula 


A — ((A/B) X C) 
where 


A is the portion of the proceeds of disposition of the 
property that can reasonably be attributed to the 
fair market value of shares of a class of the capital 
stock of a corporation resident in Canada, 


B is the fair market value immediately before that 
time of shares of that class, and 


Cis the paid-up capital immediately before that time 
of that class of shares; and 


(c) in respect of the dividend, the person or partnership 
is deemed to be a corporation resident in Canada. 


Related Provisions [Subsec. 212.2(2)]: 54“proceeds of disposi- 
tion’’(k) — Exclusion of deemed dividend from proceeds. 


History: S. 212.2 added by 2000, c. 19, s. 64, applicable after December 
15,7 19983 


Definitions [s. 212.2]: “amount” — 248(1); “arm’s length’ — 251(1); 
“business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “class of 
shares” — 248(6); “corporation” — 248(1), Jnterpretation Act 35(1); 
“demutualization” — 139.1(1); “disposition”, “dividend”, “insurance cor- 
poration”, “non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); ; 
“person”, “property” — 248(1); “resident in Canada” — 250; “share” 
248(1); “taxable. dividend” — 89(1), 248(1); “taxpayer” — 248(1). 


213. (1) Tax non-payable by non-resident per- 
son — Tax is not payable by a non-resident person under 
subsection 212(2) on a dividend in respect of a share of 
the capital stock of a foreign business corporation if not 
less than 90% of the total of the amounts received or re- 
ceivable by it that are required to be included in comput- 
ing its income for the taxation year in which the dividend 
was paid was received or receivable in respect of the op- 
eration by it of public utilities or from mining, transport- 
ing and processing of ore in a country in which 


(a) if the non-resident person is an individual, the non- 
resident person resides; or 


(b) if the non-resident person is a corporation, individ- 
uals who own more than 50% of its share capital (hav- 
ing full voting rights under all circumstances) reside. 


Forms: T4061: Non-resident withholding tax guide. 


(2) idem — For the purposes of this section, if 90% of 
the total of the amounts received or receivable by a corpo- 
ration that are required to be included in computing its 
income for a taxation year was received or receivable in 
respect of the operation by it of public utilities or from the 
mining, transporting and processing of ore, an amount re- 
ceived or receivable in that year from that corporation by 
another corporation shall, if it is required to be included 
in computing the receiving corporation’s income for the 
year, be deemed to have been received by the receiving 
corporation in respect of the operation by it of public util- 
ities or from the mining, transporting and processing of 
ore by it in the country in which the public utilities were 
operated or the mining, transporting and processing of ore 
was carried out by the payer corporation. 


(3) Corporation deemed to be foreign business 
corporation — For the purposes of this section, a cor- 


S. 214(3)(d) 


poration shall be deemed to be a foreign business corpo- 
ration at a particular time if it would have been a foreign 
business corporation within the meaning of section 71 of 
the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952 (as that section read in its application to 
the 1971 taxation year), for the taxation year of the corpo- 
ration in which the particular time occurred, if that section 
had been applicable to that taxation year. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 213]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1);, “dividend” — 248(1); “foreign business corpora- 
tion” — 213(3); “individual”, “non-resident”, “person” — 248(1); “taxa- 
tion year” — 249. 


Interpretation Bulletins [s. 213]: IT-109R2: Unpaid amounts. 


214. (1) No deductions — The tax payable under sec- 
tion 212 is payable on the amounts described therein 
without any deduction from those amounts whatever. 
Related Provisions: 216 — Option to pay tax on the net rather than the 
gross. 

1.T. Application Rules: 10(6) (tax limited to treaty rate). 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 


amounts; IT-438R2: Crown charges — resource properties in Canada; IT- 
465R: Non-resident beneficiaries of trusts. 


(2) Income and capital combined — Where para- 
graph 16(1)(b) would, if Part I were applicable, result in a 
part of an amount being included in computing the in- 
come of a non-resident person, that part of the amount 
shall, for the purposes of this Part, be deemed to have 
been paid or credited to the non-resident person in respect 
of property, services or otherwise, depending on the na- 
ture of that part of the amount. 

Related Provisions: 214(12) — Application. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-265R3: Pay- 
ments of income and capital combined (archived). 


(3) Deemed payments — For the purposes of this Part, 


(a) where section 15 or subsection 56(2) would, if Part 
I were applicable, require an amount to be included in 
computing a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer as a divi- 
dend from a corporation resident in Canada; 


(b) where paragraph 56(1)(f) would, if Part I were ap- 
plicable, require an amount to be included in comput- 
ing an individual’s income, that amount shall be 
deemed to have been paid to the individual under an 
income-averaging annuity contract; 


(b.1) where paragraph 56(1)(y) would, if Part I were 
applicable, require an amount to be included in com- 
puting a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer to acquire an 
interest in a retirement compensation arrangement; 


(c) where, because of subsection 146(8.1), (8.8), 
(8.91), (9), (10) or (12), an amount would, if Part I 
applied, be required to be included in computing a tax- 
payer’s income, that amount shall be deemed to have 
been paid to the taxpayer as a payment under a regis- 
tered retirement savings plan or an amended plan 
(within the meaning assigned by subsection 146(12)), 
as the case may be; 


(d) where, by virtue of subsection 147(10), (13) or 
(15), an amount would, if Part | were applicable, be 
required to be included in computing a taxpayer’s in- 
come, that amount shall be deemed to have been paid 
to the taxpayer as a payment under a deferred profit 
sharing plan or a plan referred to in subsection 
147(15) as a “revoked plan”, as the case may be; 
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(e) where subsection 130.1(2) would, if Part I were ap- 
plicable, deem an amount received by a shareholder of 
a mortgage investment corporation to have been re- 
ceived by the shareholder as interest, that amount shall 
be deemed to have been paid to the shareholder as in- 
terest on a bond issued after 1971; 


(f) where subsection 104(13) would, if Part I were ap- 
plicable, require any part of an amount payable by a 
trust in its taxation year to a beneficiary to be included 
in computing the income of the non-resident person 
who is a beneficiary of the trust, that part shall be 
deemed to be an amount paid or credited to that person 
as income of or from the trust on the earlier, of 


(1) the day on which the amount was paid or 
credited, and 


(i1) the day that is 90 days after the end of the taxa- 
tion year 


and not at any subsequent time when the amount was 
actually paid or credited; 


(f.1) where paragraph 132.1(1)(d) would, if Part I 
were applicable, require an amount to be included in 
computing a taxpayer’s income for a taxation year by 
reason of a designation by a mutual fund trust under 
subsection 132.1(1), that amount shall be deemed to 
be an amount paid or credited to that person as income 
of or from the trust on the day of the designation; 


(g) where an individual who is a beneficiary under a 
fund, plan or trust that was a registered home owner- 
ship savings plan (within the meanings assigned by 
subparagraphs 146.2(1)(a) and (h) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, as they read in their application to the 1985 tax- 
ation year) on December 31, 1985 dies, an amount 
equal to the fair market value of the property in the 
fund, plan or trust at the time of death shall be 
deemed, for the purposes of section 212, to have been 
paid to the individual at the time of death as a payment 
out of or under a fund, plan or trust that was at the end 
of 1985 a registered home ownership savings plan; 


(h) [Repealed under former Act] 


(1) where, because of subsection 146.3(4), (6), (6.1), 
(7) or (11), an amount would, if Part I applied, be re- 
quired to be included in computing a taxpayer’s in- 
come, that amount shall be deemed to have been paid 
to the taxpayer as a payment under a registered retire- 
ment income fund; 


(j) [Repealed] 


(k) where, because of subsection 143.1(2), an amount 
distributed at any time by an amateur athlete trust 
would, if Part | were applicable, be required to be in- 
cluded in computing an individual’s income, that 
amount shall be deemed to have been paid at that time 
to the individual as a payment in respect of an amateur 
athlete trust; and 


(1) where, because of subsection 12(10.2), an amount 
would at any particular time, if Part I were applicable, 
be required to be included in computing a taxpayer’s 
income, that amount shall be deemed to have been 
paid by Her Majesty in right of Canada at that time to 
the taxpayer out of the taxpayer’s NISA Fund No. 2. 


Related Provisions: 94(3)(a)(iii) [proposed], 104(7.01) — Trusts that 
are deemed resident in Canada; 214(3.1)-— Time of deemed payment; 
227(6.1) — Repayment of non-resident shareholder loan. 
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History: Para. 214(3)(j) repealed by 1998, c. 19, s. 63, inet after 
1997. Para. 214(3)G) formerly read: 


(j) where, by virtue of subsection 146.1(14), an amount chit if 
Part I were applicable, be required to be included in computing a 
taxpayer’s income, that amount shall be deemed to have been paid 
to the taxpayer as a payment in respect of a registered education 
savings plan; . 
Para. 214(3)(c) substituted by 1994, c. 21, subsec. 98(1), applicable to 
payments made after 1992. That para. formerly read: 


(c) where, by virtue of subsection 146(8.1), (8.8), (8.91), (9), (10) or 
(12) or 146.3(6.1), an amount would, if Part I were applicable, be 
required to be included in computing a taxpayer’s income, that 
amount shall be deemed to have been paid to the taxpayer as a pay- 
ment under a registered retirement savings plan or a plan referred to 
in subsection 146(12) as an “amended plan’, as the case may be; 


Para. 214(3)(i) substituted by 1994, c. 21, subsec. 98(2), applicable to pay- 
ments made after 1992. That para. formerly read: 


(1) where, by reason of subsection 146.3(4), (6), (7) or (11), an 
amount would, if Part I were applicable, be required to be included 
in computing a taxpayer’s income, that amount shall be deemed to 
have been paid to the taxpayer as a payment under a registered re- 
tirement income fund; 


Paras. 214(3)(k) and (1) added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 125(1), para. (k) applicable to amounts distributed after 1991, and (1) 
applicable after 1990. ji 


Selected Cases [subsec. 214(3)]: Gillette Canada Inc. v. R., [2003] 3 
C.T.C. 27 (FCA); aff’ g [2001] 4 C.T.C. 2884 (TCC) (Debtor-creditor rela- 
tionship required for subsec. 15(2) to apply). 


.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-96R6: Options 
to acquire shares, bonds or debentures and by trusts to acquire trust units; ~ 
IT-109R2: Unpaid amounts; IT-119R4: Debts of shareholders, certain per- 
sons connected with shareholders, etc.; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt; IT-432R2: Benefits con- 
ferred on shareholders; IT-465R: Non-resident beneficiaries of trusts; IT- 
468R: Management or administration fees paid to non-residents; IT-500R: 
RRSPs — death of an annuitant. 


Information Circulars: 77-16R4: Non-resident income tax; 72-22R9: 
Registered retirement savings plans. 


(3.1) Time of deemed payment — Except as other- 
wise expressly provided, each amount deemed by subsec- 
tion (3) to have been paid shall be deemed to have been 
paid at the time of the event or transaction as a conse- 
quence of which the amount would, if Part I were applica- 
ble, be required to be included in computing a taxpayer’s 
income. 


(4) Securities — Where, if section 76 were applicable 
in computing a non-resident person’s income, that section 
would require an amount to be included in computing the 
income, that amount shall, for the purpose of this Part, be 
deemed to have been, at the time the non-resident person 
received the security, right, certificate or other evidence 
of indebtedness, paid to the non-resident person. on, ac- 
count of the debt in respect of which the non-resident per- 
son received it. 

Related Provisions: 214(5) — Interpretation. . 
Interpretation Bulletins: IT-77R: Securities in satisfaction of an in- 


come debt (archived); IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts. 


(5) Interpretation — Subsection (4) is enacted for 
greater certainty and shall not be construed as limiting the 
generality of the other provisions of this Part seu 
amounts on which tax is payable. 


(6) Deemed interest — Where, in respect of interest 
stipulated to be payable, on a bond, debenture, bill, note, 
mortgage, hypothecary claim or similar obligation that 
has been assigned or otherwise transferred by a non-resi- 
dent person to a person resident in Canada, subsection 
20(14) would, if Part I were applicable, require an amount 
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to be included in computing the transferor’s income, that 
amount is, for the purposes of this Part, deemed to be a 
payment of interest on that obligation made by the trans- 
feree to the transferor at the time of the assignment or 
other transfer of the obligation, if 


(a) the obligation was issued by a person resident in 
Canada; 


(b) the obligation was not an obligation described in 

paragraph (8)(a) or (b); and 

(c) the assignment or other transfer is not an assign- 

ment or other transfer referred to in paragraph (7.1)(b). 
Related Provisions: 214(7.1) — Sale of obligation; 214(9) — Deemed 


resident; 214(11) — Application to non-resident-owned investment corpo- 
ration; 214(14) — Deemed assignment of obligation. 


History: The opening words of subsec. 214(6) amended by 2001, c. 17, 
subsec. 227(1), to add “, hypothecary claim”, in force June 14, 2001. 


Para. 214(6)(b) amended by 1994,:c. 7, Sch. II (1991, c. 49), subsec. | 


176(1), to substitute “described in paragraph (8)(a) or.(b)” for “referred to 
in paragraph (8)(a), (b) or (c)”, applicable to obligations assigned or other- 
wise transferred after July 13, 1990. 


Interpretation Bulletins: IT-410R: Debt obligations — accrued interest 
on transfer (archived). 


Information Circulars: 77-16R4: Non-resident income tax. 


(7) Sale of obligation — Where 


(a) a non-resident person has at any time assigned or 
otherwise transferred to a person resident in Canada a 
bond, debenture, bill, note, mortgage, hypothecary 
claim or similar obligation issued by a person resident 
in Canada, 


(b) the obligation was not an excluded obligation, and 


(c) the assignment or other transfer is not an assign- 
ment or other transfer referred to in paragraph (7.1)(b), 


the amount, if any, by which 


(d) the price for which the obligation was assigned or 
otherwise transferred at that time, 


exceeds 
(e) the price for which the obligation was issued, 


shall, for the purposes of this Part, be deemed to be a pay- 
ment of interest on that obligation made by the person 
resident in Canada to the non-resident person at that time. 
Related Provisions: 16(6) — Indexed debt obligations; 214(7.1) — 
Sale of obligation; 214(8) — Meaning of “excluded obligation’; 214(9) — 
Deemed resident; 214(10) — Reduction of tax; 214(11) — Application to 
non-resident-owned investment corporation; 214(14) — Deemed assign- 
ment of obligation; 215(5) — Regulations reducing amount to be deducted 
or withheld. 


History: Para. 214(7)(a) amended by 2001, c. 17, subsec. 227(2), to add 
“, hypothecary claim”, in force June 14, 2001. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-360R2: Interest payable in a foreign currency. 


Information Circulars: 77-16R4: Non-resident income tax. 


(7.1) ldem — Where 


(a) a person resident in Canada has at a particular time 
assigned or otherwise transferred an obligation to a 
non-resident person, 


(b) the non-resident person has at a subsequent time 
assigned or otherwise transferred the obligation back 
to the person resident in Canada, and 


(c) subsection (6) or (7) would apply with respect to 
the assignment or other transfer referred to in para- 
graph (b), if those subsections were read without refer- 
ence to paragraphs (6)(c) and (7)(c), 
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the amount, if any, by which 


(d) the price for which the obligation was assigned or 
otherwise transferred at the subsequent time, 


exceeds 


(e) the price for which the obligation was assigned or 
otherwise transferred at the particular time, 


shall, for the purposes of this Part, be deemed to be a pay- 
ment of interest on that obligation made by the person 
resident in Canada to the non-resident person at the sub- 
sequent time. 


Related Provisions: 214(11) — Application to non-resident-owned in- 
vestment corporation; 214(14) — Deemed assignment of obligation. 


interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-410R:. Debt obligations — accrued interest on transfer 
(archived). 


Information Circulars: 77-16R4: Non-resident income tax. 


(8) Meaning of “excluded obligation” — For the 
purposes of subsection (7), “excluded obligation” means 
any, bond, debenture, bill, note, mortgage, hypothecary 
claim or similar obligation 


(a) the interest on which is exempt from tax under this 
Part because of subparagraph 212(1)(b)(ii), (11) or 
(vil); 

(b) that is prescribed to be a public issue security; or 
(c) that is not an indexed debt obligation and that was 
issued for an amount not less ‘than 97% of the princi- 
pal amount thereof, and the yield from which, ex- 
pressed in terms of an annual rate on the amount for 
which the obligation was issued (which annual rate 
shall, if the terms of the obligation or any agreement 
relating thereto conferred. on the holder thereof a right 
to demand payment of the principal amount of the ob- 
ligation or the amount outstanding as or on account of 
the principal amount thereof, as the case may be, 
before the maturity of the obligation, be calculated on 
the basis of the yield that produces the highest annual 
rate obtainable either on the maturity of the obligation 
or conditional on the exercise of any such right) does 
not exceed “/ of the interest stipulated to be payable 
on the obligation, expressed in terms of an annual rate 
on 


(i) the principal amount thereof, if no amount is 
payable on account of the principal amount before 
the maturity of the obligation, and 


(ii) the amount outstanding from time to time as or 
on account of the principal amount thereof, in any 
other case. 
History: The opening words of subsec. 214(8) amended by 2001, c. 17, 
subsec, 227(3), to add “, hypothecary claim’, in force June 14, 2001. 
That portion of para. 214(8)(c) preceding subpara. (i) amended by 1994, c. 
7, Sch. VUI (1993, c. 24), subsec. 125(2), to add “that is not an indexed 
debt obligation and”, applicable to indexed debt obligations issued after 
October 16, 1991. 
Subsec. 214(8) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
176(2), applicable to obligations assigned or otherwise transferred after 
July 13, 1990. Subsec. 214(8) formerly read: 
(8) Definition of “excluded obligation” — In subsection (7),‘ex- 
cluded obligation” means any bond, debenture, bill, note, mortgage 
or similar obligation, 
(a) referred to in subparagraph 212(1)(b)(ii) or (iii), 
(b) if, under the terms of the obligation or any agreement relat- 
ing thereto, the issuer thereof is not obliged to pay more than 
25% of the principal amount thereof within 5 years of the date 
of its issue except in the event of a failure or default under the 
said terms or agreement, 


(c) that is prescribed to be a public issue security, or 
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(d) that was issued for an amount not less than 97% of the prin- 
cipal amount thereof, and the yield from which, expressed in 
terms of an annual rate on the amount for which the obligation 
was issued (which annual rate shall, if the terms of the obliga- 
tion or any agreement relating thereto conferred on the holder 
thereof a right to demand payment of the principal amount of 
the obligation or the amount outstanding as or on account of the 
principal amount thereof, as the case may be, before the matur- 
ity of the obligation, be calculated on the basis of the yield that 
produces the highest annual rate obtainable either on the matur- 
ity of the obligation or conditional on the exercise of any such 
right) does not exceed */3 of the interest stipulated to be payable 
on the obligation, expressed in terms of an annual rate on 


(i) the principal amount of the obligation, if no amount is 
payable on account of the principal amount before the ma- 
turity of the obligation, or 


(i1) the amount outstanding from time to time as or on ac- 
count of the principal amount of the obligation, in any other 
case. 


Regulations: No prescribed public issue security yet under 214(8)(b). 


(9) Deemed resident — Where 


(a) the assignment or other transfer of an obligation to 
a non-resident person carrying on business in Canada 
would be described in subsection (6) or (7) if those 
subsections were read without reference to paragraphs 
(6)(c) and (7)(c) and if that non-resident person were a 
person resident in Canada, and 


(b) that non-resident person 


(1) may deduct, under subsection 20(14), in com- 
puting the non-resident person’s taxable income 
earned in Canada for a taxation year an amount in 
respect of interest on the obligation, or 


(11) may deduct, under Part I, in computing the 
non-resident person’s taxable income earned in 
Canada for a taxation year an amount in respect of 
any amount paid on account of the principal 
amount of the obligation, 


the non-resident person shall, with respect to the assign- 
ment or other transfer of the obligation, be deemed, for 
the purposes of this Part, to be a person resident in 
Canada. 

Related Provisions: 214(14) — Assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-410R: Debt obligations — accrued interest on transfer 
(archived). 


(10) Reduction of tax — Where a non-resident person 
has assigned or otherwise transferred to a person resident 
in Canada an obligation 


(a) on which an amount of interest was deemed by 
subsection (6) or (7) to have been paid, and 


(b) that the non-resident person had previously ac- 
quired from a person resident in Canada, 


the amount of the tax under this Part that the non-resident 
person is liable to pay in respect thereof shall be deemed, 
for the purpose of subsection 227(6), to be that proportion 
of the tax the non-resident person would otherwise have 
been liable to pay in respect thereof that 


(c) the number of days in the period commencing with 
the day the obligation was last acquired by the non- 
resident person from a person resident in Canada and 
ending with the day the obligation was last assigned or 
otherwise transferred by the non-resident person to a 
person resident in Canada 


is of 
(d) the number of days in the period commencing with 
the day the obligation was issued and ending with the 
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day the obligation was last assigned or otherwise 
transferred by the non-resident person to a person resi- 
dent in Canada. 


Related Provisions: 214(14) — Deemed assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-410R: Debt obligations — accrued interest on transfer 
(archived). 


(11) Application of para. 212(1)(b) — In respect of 
any payment of interest deemed by subsection (6), (7) or 
(7.1) to have been made by a non-resident-owned invest- 
ment corporation on the assignment or other transfer of an 
obligation, paragraph 212(1)(b) shall be read and con- 
strued without reference to subparagraph 212(1)(b)(). 


(12) Where subsec. (2) does not apply — Subsec- 
tion (2) does not apply in respect of a payment to a non- 
resident person under any obligation in respect of which 
that person is liable to pay tax under this Part by reason of 
subsection (7) or (7.1). 


(13) Regulations respecting residents — The Gov- 
ernor in Council may make general or special regulations, 
for the purposes of this Part, prescribing 


(a) who is or has been at any time resident in Canada; 


(b) where a person was resident in Canada as well as 
in some other place, what amounts are taxable under 
this Part; and 


(c) where a non-resident person carried on business in. 
Canada, what amounts are taxable under this Part or 
what portion of the tax under this Part is payable by 
that person. 


Regulations: 802 (amounts taxable). 


(14) Assignment of obligation — For the purposes of 
this section, any transaction or event by which an obliga- 
tion held by a non-resident person is redeemed in whole 
or in part or is cancelled shall be deemed to be an assign- 
ment of the obligation by the non-resident person. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-360R2: Interest payable in a foreign currency. 


(15) Standby charges and guarantee fees — For 
the purposes of this Part, 


(a) where a non-resident person has entered into an 
agreement under the terms of which the non-resident 
person agrees to guarantee the repayment, in whole or 
in part, of the principal amount of a bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obli- 
gation of a person resident in Canada, any amount 
paid or credited as consideration for the guarantee is 
deemed to be a payment of interest on that obligation; 
and 


(b) where a non-resident person has entered into an 
agreement under the terms of which the non-resident 
person agrees to lend money, or to make money avail- 
able, to a person resident in Canada, any amount paid 
or credited as consideration for so agreeing to lend 
money or to make money available shall, if the non- 
resident person would be liable to tax under this Part 
in respect of interest payable on any obligation issued 
under the terms of the agreement on the date it was 
entered into, be deemed to be a payment of interest. 


History: Para. 214(15)(a) amended by 2001, c. 17, subsec. 227(4), to add 
“ hypothecary claim”, deemed to have come into force on March 1, 1994. 


Selected Cases [subsec. 214(15)]: Rk. v. Melford Developments Inc., 
[1982] C.T.C. 330 (SCC) (Annual payments in consideration for loan 
guarantee not “interest” and not subject to withholding tax under terms of 
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Canada-Germany Income Tax Agreement; but see now /ncome Tax Con- 
ventions Interpretation Act, s. 3). 


Advance Tax Rulings: ATR-49: Long-term foreign debt. 


Definitions [s. 214]: “amateur athlete trust” — 143.1(1)(a), 248(1); 
“amount” — 248(1); “‘assignment” — 214(14); “business” — 248(1); 
“Canada” — 255; “corporation” — 248(1), Interpretation Act 35(1); “de- 
ferred profit sharing plan” — 147(1), 248(1); “dividend” — 248(1); “ex- 
cluded obligation” — 214(8); “Governor in Council”, “Her Majesty” — 
Interpretation Act 35(1); “income-averaging annuity contract” — 61(4), 


248(1); “indexed debt obligation”, “individual” — 248(1); “mutual fund 
trust” , 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “NISA Fund. No. 2”, yoo teRe De aagumies “non-resident- 
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owned investment corporation” — 133(8), 248(1); “person”, 
“principal amount’, “property” — 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“regulation” — 248(1); “resident in Canada” — 250; “retirement compen- 
sation arrangement’, “shareholder” — 248(1); “taxable income earned in 
Canada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


‘prescribed’, 


215. (1) Withholding and remittance of tax — When 
a person pays, credits or provides, or is deemed to have 
paid, credited or provided, an amount on which an in- 
come tax is payable under this Part, or would be so paya- 
ble if this Part were read without reference to subsection 
216.1(1), the person shall, notwithstanding any agreement 
or law to the contrary, deduct or withhold from it the 
amount of the tax and forthwith remit that amount to the 
Receiver General on behalf of the non-resident person on 
account of the tax and shall submit with the remittance a 
statement in prescribed form. 


Proposed Amendment - — 24 5(1) 
215. a) Withholding and remittance eae : 


payable if this Part were read wathewt eieene to ee 
section 216.1(1) or this Act were read without reference | 
to subparagraph 94(3)(a)(vii), the person shall, notwith- 

standing any agreement or law to the contrary, deduct or — 
withhold from it the amount of the tax and forthwith re- 

mit that amount to the Receiver General on behalf of the _ 
non-resident person on account of the tax and shall sub- 
mit with the remittance a statement in prescribed form. 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), s. 35, will amend subsec. 215(1) to read as above, 
applicable to trust taxation years that begin — 2002, “a fo trust taxa- 
tion years that begin 
(a) after 2000, if the trust makes a valid election under para. (a) of 
the Application of the amendment to s. 94; and 


(b) after 2001, if the trust makes a valid election under para. (a) or 
(b) of the Application of the amendment to s. 94. 


Technical Notes: Subsection 215(1) provides that, see's a 
resident of Canada pays or is deemed to pay an amount to a 
non-resident person in respect of which the non-resident person — 
is liable for withhclding tax under Part XIII, the payer is re- 
quired to withhold the tax from the amount and remit it to the 
Receiver General on behalf of the non-resident. 


Subsection 215(1) is amended to ensure that, where an amount 
is paid or credited (or deemed to be paid or credited) to a trust 

that is deemed, by paragraph 94(3)(a), to be resident in Canada 

for the purpose of determining the trust’s liability for tax under 

Part XIII, the payer is required to withhold the tax that would 

otherwise be payable by the trust and to remit it to the Receiver 

General. 


For more detail on the application of Part XIII to trusts 
deemed, under paragraph 94(3)(a), to be resident in Canada, 
and to payers of amounts to such trusts, see the commentary on 
subsection 94(3) and (4) and subsections 216(4.1). 
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This amendment applies to trust taxation years that begin after 
2002. It also applies to trust taxation years that begin 
* after 2000 if the trust makes a valid election under the com- 
ing-into-force provision of new section 94, and 


. after 2001 if the trust makes a valid election upder the com- 
_ ing-into-force provision of new section 94. _ 


Related Provisions: 94(4)(c) [proposed] — Application of rule deem- 
ing non-resident trust to be resident in Canada; 215(1.1) — Limitation on 
requirement to withhold tax on corporate immigration; 215(5) — Regula- 
tions reducing deduction or withholding; 215(6) — Liability for tax; 
227 — Withholding taxes — administration and enforcement; 227.1 — 
Liability of directors;) 248(7)(b)G@) — Remittance deemed made when 
received, 


History: Subsec. 215(1) amended by 2001, c. 17, subsec. 174(1), applica- 
ble to amounts paid, credited or provided after 2000. It formerly read: 


(1) Deduction and payment of tax — When a person pays or 
credits or is deemed to have paid or credited an amount on which an 
income tax is payable under this Part, the person shall, notwith- 
standing any agreement or law to the contrary, deduct or withhold 
therefrom the amount of the tax and forthwith remit that amount to 
the Receiver General on behalf of the non-resident person on ac- 
count of the tax and shall submit therewith a statement in prescribed 
form. 


Selected Cases [subsec. 215(1)]: Curragh Inc. v. Canada, [1995] 1 
C.T.C. 2163 (TCC) (Withholding required if payor knows that non-resi- 
dent is beneficial owner of amount to be paid); Wenger’s Ltd. v. MNR, 
[1992] 2 C.T.C. 2479 (TCC) (Late payment “surcharge” on sale price of 
goods was “interest”); Nestle Enterprises Ltd. v. MNR, [1991] 2 C.T.C. 
2627 (TCC) (Penalty and interest upheld on grounds taxpayer had failed to 
“forthwith remit” withholding tax); Forest et al. v. R., 80 D.T.C. 6149 
(FCTD) (Payments into non-residents’ Canadian RRSPs not subject to 
withholding tax). 

Regulations: 105 (withholding of 15% on fees for services); 202 (infor- 
mation return); 800 (no withholding on amounts paid or credited to au- 
thorized foreign bank or non-resident insurer); 805 (where withholding not 
required); 809 (reduction in withholding). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-465R: Non- 
resident beneficiaries of trusts. 


Information Circulars: 77-16R4: Non-resident income tax. 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: 
Withholding tax on interest paid to non-resident persons;. 


1.T. Technical News: No. 14 (meaning of “credited” for purposes of 
Part XIII withholding tax). 


Forms: NR4 Summ: Return of amounts paid or credited to non-residents 
of Canada; NR7-R: Application for refund of non-resident tax withheld; 
T3 SCH 10: Part XII.2 tax and Part XIII non-resident withholding tax. 


(1.1) Exception — corporate immigration — Sub- 
section (1) does not apply in respect of a dividend deemed 
to be paid under paragraph 128.1(1)(c.1) by a corporation 
to a non-resident corporation with which the corporation 
was dealing at arm’s length. 


History: Subsec. 215(1.1) added by 1999, c. 22, s. 77, applicable after 
February 23, 1998. 


(2) Idem [amount paid by agent] — Where an 
amount on which an income tax is payable under this Part 
is paid or credited by an agent or other person on behalf 
of the debtor either by way of redemption of bearer cou- 
pons or warrants or otherwise, the agent or other person 
by whom the amount was paid or credited shall, notwith- 
standing any agreement or law to the contrary, deduct or 
withhold and remit the amount of the tax and shall submit 
therewith a statement in prescribed form as required by 
subsection (1) and shall thereupon, for purposes of ac- 
counting to or obtaining reimbursement from the debtor, 
be deemed to have paid or credited the full amount to the 
person otherwise entitled to payment. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deem- 


ing non-resident trust to be resident in Canada; 215(5) — Regulations re- 
ducing deduction or withholding; 215(6)— Liability for tax; 
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227(8)-(8.4) — Liabilities arising from failure to withhold or deduct 
amount; 227.1 — Liability of directors. 


Regulations: 202(2) (information return); 800 (no withholding on 
amounts paid or credited to authorized foreign bank or non-resident in- 
surer); 805 (where withholding not required); 809 (reduction in 
withholding). 

1.T. Technical News: No. 14 (meaning of “credited” for purposes of 
Part XIII withholding tax). 


(3) Idem [amount paid to agent] — Where an 
amount on which an income tax is payable under this Part 
was paid or credited to an agent or other person for or on 
behalf of the person entitled to payment without the tax 
having been deducted or withheld under subsection (1), 
the agent or other person shall, notwithstanding any 
agreement or law to the contrary, deduct or withhold 
therefrom the amount of the tax and forthwith remit that 
amount to the Receiver General on behalf of the person 
entitled to payment in payment of the tax and shall submit 
therewith a statement in prescribed form, and the agent or 
other person shall thereupon, for purposes of accounting 
to the person entitled to payment, be deemed to have paid 
or credited that amount to that person. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deem- 
ing non-resident trust to be resident in Canada; 215(5) — Regulations re- 
ducing deduction or withholding; 215(6) — Liability for tax; 216(4), 
(4.1) — Optional method of payment; 227(8)-(8.4) — Liabilities arising 
from failure to withhold or deduct amount; 227.1 — Liability of directors. 
Regulations: 202(3) (information return); 800 (no withholding on 
amounts paid or credited to authorized foreign bank or non-resident in- 
surer); 805 (where withholding ‘not required); 809 (reduction in 
withholding). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber 
royalties — non-residents. 


I1.T. Technical News: No. 14 (meaning of “credited” for purposes of 
Part XIII withholding tax). 


Forms: NR7-R: Application for refund of non-resident tax withheld. 


(4) Regulations creating exceptions — The Gover- 
nor in Council may make regulations with reference to 
any non-resident person or class of non-resident persons 
who carries or carry on business in Canada, providing that 
subsections (1) to (3) are not applicable to amounts paid 
to or credited to that person or those persons and requir- 
ing the person or persons to file an annual return on a 
prescribed form and to pay the tax imposed by. this Part 
within a time limited in the regulations. 

Related Provisions: 162(7) — Penalty for failure to comply with regu- 
lation; 227(9) — Penalty on tax not paid; 227(9.3) — Interest on tax not 


paid; 227.1 — Liability of directors; 235 — Penalty for failure to make 
returns. 


Regulations: 800, 801, 803, 805. 


Forms: T2016: Part XIII tax return — tax on income from Canada of ap- 
proved non-resident insurers. 


(5) Regulations reducing deduction or withhold- 
ing — The Governor in Council may make regulations in 
respect of any non-resident person or class of non-resi- 
dent persons to whom any amount is paid or credited as, 
on account of, in lieu of payment of or in satisfaction of, 
any amount described in any of paragraphs 212(1)(h), (j) 
to (m) and (q) reducing the amount otherwise required by 
any of subsections (1) to (3) to be deducted or withheld 
from the amount so paid or credited. 

Related Provisions: 190.15(6)— Related financial — institution; 


212(1) — Tax on Canadian income of non-residents; 212(2)— Tax on 
dividends; 227.1:— Liability of directors. 


History: Subsec. 215(5) amended by 2001, c. 17, subsec. 174(2), applica- 
ble after April 1997. It formerly read: 


(5) The Governor in Council may make regulations in respect of 
any non-resident person or class of non-resident persons to whom 
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any amount is paid or credited as, on account of, in lieu of payment 
of or in satisfaction of, any amount described in any of paragraphs 
212(1)(f), (h), G) to (m) and (q) reducing the amount otherwise re- 
quired by any of subsections (1) to (3) to be deducted or withheld 
from the amount so paid or credited. 


Subsec: 215(5) substituted by 1994, c. 7, Sch. IL (1991, c. 49), s. 177, 
applicable to amounts paid or credited after July 13, 1990. Subsec. 215(5) 
formerly read: 


(5) Regulations reducing amount to be deducted or with- 
held — The Governor in Council may make regulations with refer- 
ence to any non-resident person or class of non-resident persons to 
whom any amount is paid or credited as, on account or in lieu of 
payment of, or in satisfaction of, any amount described in paragraph 
212(1)(f), (h), G), (kK), (1), (m) or (q) reducing the amount otherwise 
required by subsections (1) to (3) to be deducted or withheld from 
the amount so paid or credited. 


Regulations: 805 (where withholding not required); 809 (reduction in 
withholding). 

Forms: NRS: Application by a non-resident of Canada for a reduction in 
the amount of non-resident tax required to be withheld; NR7-R: Applica- 
tion for refund of non-resident tax.withheld. 


(6) Liability for tax — Where a person has failed to de- 
duct or withhold any amount as required by this section 
from an amount paid or credited or deemed to have been 
paid or credited to a non-resident person, that person is 
liable to pay as tax under this Part on behalf of the non- 
resident person the whole of the amount that should have 
been deducted or withheld, and is entitled to deduct or 
withhold from any amount paid or credited by that person 
to the non-resident person or otherwise recover from the ~ 
non-resident person any amount paid by that person as tax 
under this Part on behalf thereof. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deem- 
ing non-resident trust to be resident in Canada; 227(8.4) — Parallel provi- 


sion for other withholding taxes; 227.1 — Liability of directors where cor- 
poration fails to withhold. 


Selected Cases [subsec. 215(6)]: RMM Canadian Enterprises Inc. v. 
R., [1997] 3 C.T.C. 2103 (TCC) (Agent or instrumentality used to dis- 
tribute deemed didvidend under s. 215 or s. 159); Harrowston Corp. v. 
Canada, [1997] 1 C.T.C. 101 (FCA) (Liability to pay tax did not result in 
deductible bad debt); Crown Forest Industries Ltd. v. Canada, [1992] 2 
C.T.C. 1 (FCTD); aff'd (Nov. 8, 1993), Doc. A-1103-92, A-1104-92, A- 
1105-92 (FCA) (Corporation liable to, but exempt from, US tax was resi- 
dent in US under treaty by virtue of place of management and business); 
Alberta Gas Ethylene Co. Ltd. v. Canada, [1990] 2 C.T.C. 171 (FCA) (In- 
terest on loan by non-resident subsidiary to resident parent subject to with- 
holding tax; agency argument rejected); R. v. Saint John Shipbuilding and 
Dry Dock Co. Ltd., {1980} C.T.C. 352 (FCA) (Payments for use of data 
stored on computer tape not taxable); R. v. Farmparts Distributing Ltd., 
[1980] C.T.C. 205 (FCA) (Payments for merchandising technique were 
taxable within scope of “plan”, “process” or “property”; payments for 
right to buy and sell machine not “rent, royalties or similar payments”). 


Selected Cases [s. 215]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) 
(Where non-resident elects under s. 216, no further liability for withhold- 
ing taxes under s. 215). 

Definitions [s. 215]: “amount” — 248(1); “arm’s length” — 251(1); 
“business” — 248(1); “Canada” — 255; “corporation” — 248(1), Jnter- 
pretation Act 35(1); “dividend” — 248(1); “Governor in Council” — Jn- 


terpretation Act 35(1); “non-resident”, “person”, “prescribed”, “regula- 


tion” — 248(1). 


Interpretation Bulletins [s. 215]: IT-88R2: Stock dividends; IT- 
109R2: Unpaid amounts; IT-362R: Patronage dividends. 


216. (1) Alternatives re rents and timber royal- 
ties — Where an amount has been paid during a taxation 
year to a non-resident person or to a partnership of which 
that person was a member as, on account of, in lieu of 
payment of or in satisfaction of, rent on real property in 
Canada or a timber royalty, that person may, within 2 
years (or, where that person has filed an undertaking de- 
scribed in subsection (4) in respect of the year, within 6 
months) after the end of the year, file a return of income 
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under Part I in the form prescribed for a person resident in 
Canada for that year and the non-resident person shall, 
without affecting the liability of the non-resident person 
for tax otherwise payable under Part I, thereupon be lia- 
ble, in lieu of paying tax under this Part on that amount, 
to pay tax under Part I for the year as though 


eden Amendment. —_ ee opening 
| oe - 


(or, if Gap person tus filed an. ‘under 
subsection in Hee of the year, 


Application: The Biebiuary2 21, 2004. ‘ deaf Bide. cubis 
will amend the opening words of subsec. 216(1) to read as oe et 
cable to taxation eke that one ar December 20, a / 


li in ne eeor Be rent on et oropenty in wiGiaida or t 
ties and to pay, instead of the non-resident w ax 
under Part XIII, tax under Part I on the basis of the no resi- 
dent’s income from the rent or royalties. 


Subsection 216(1), which provides the basic rule permitting a 
non-resident to be taxed under Part I of the Act on this income, 
is amended to improve its structure and language. Most of the - 
changes are stylistic; the amendment also updates the subsec- 
tion’s reference to the form of the non-resident’s Part I tax re- 
turn, to reflect the implementation of a special return for these 
non-residents. : 


(a) the non-resident person were a person resident in 
Canada and not exempt from tax under section 149; 


(b) the non-resident person’s income from the non-res- 
ident person’s interest in real property in Canada, tim- 
ber resource properties and timber limits in Canada 
and the non-resident person’s share of the income of a 
partnership of which the non-resident person was a 
member from its interest in real property in Canada, 
timber resource properties and timber limits in Canada 
were the non-resident person’s only income; 


(c) the non-resident person were entitled to no deduc- 
tions from income for the purpose of computing the 
non-resident person’s taxable income; and 


(d) the non-resident person were entitled to no deduc- 
tions under sections 118 to 118.9 in computing the 
non-resident person’s tax payable under Part I for the 
year. 


Proposed Amendment — Recapture on 
donation of rental property to charity 


Letter from Dept. of Finance, February 15, 2000: See 
under 118.1(5.4), (6). 


Related Provisions: 13(21)— “Timber resource property”; 96 — Part- 
nerships and their members; 120(1)— Additional tax on income not 
earned in a province; 150.1(5) — Electronic filing; 216(8) — Restriction 
on deduction; 220(3) — Extension of time for making return; 248(4) — 
Interest in real property; 250.1(b) — Calculation of income of non-resi- 
dent person. 


S. 216(4)(a) 


History: That portion of subsec. 216(1) preceding para. (a) substituted by 
1994, c. 7, Sch. Il (1991, c. 49), s. 178, applicable to taxation years ending 
after July 13, 1990. That portion formerly read: 


216. (1) Where an amount has been paid during a taxation year to a 
non-resident person, or to a partnership of which the non-resident 
person was a member, as, on account or in lieu of payment of, or in 
satisfaction of, rent on real property in Canada or a timber royalty, 
the non-resident person may, within 2 years from the end of the tax- 
ation year, file a return of income under Part I in the form pre- 
scribed for a person resident in Canada for that taxation year and 
shall, without affecting the non-resident person’s liability for tax 
otherwise payable under Part I, thereupon be liable, in lieu of pay- 
ing tax under this Part on that amount, to pay tax under Part I for 
that taxation year as though 


Selected Cases [subsec. 216(1)]: R. v. Merali, [1988] 1 C.T,.C. 320 
(FCA) (Non-capital losses not deductible to non-resident electing under 
provision carried forward to year in respect of which taxpayer became 
resident). 


Interpretation Bulletins: IT-81R: Partnerships — income of non-resi- 
dent partners; IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; IT- 
121R3: Election to capitalize cost of borrowed money (archived); IT- 
393R2: Election re tax on rents and timber royalties — non-residents; IT- 
434R: Rental of real property by individual. 


Information Circulars: 77-16R4: Non-resident income tax. 


Forms: Tl General: Individual income tax return; T2 Short: T2 short re- 
turn — for eligible corporations; T2 SCH 97: Additional information on 
non-resident corporations in Canada; T3: Statement of trust income alloca- 
tions and designations; NR6: Undertaking to file an income tax return by a 
non-resident receiving rent from real property or receiving a timber roy- 
alty; T1159: Income tax return for electing under s. 216; T4144: Income 
tax guide for electing under section 216. 


(2) idem — Where a non-resident person has filed a re- 
turn of income under Part I as permitted by this section, 
the amount deducted under this Part from 


(a) rent on real property or from timber royalties paid 
to the person, and 


(b) the person’s share of the rent on real property or 
from timber royalties paid to a partnership of which 
the person is a member 


and remitted to the Receiver General shall be deemed to 
have been paid on account of tax under this section and 
any portion of the amount so remitted to the Receiver 
General in a taxation year on the person’s behalf in excess 
of the person’s liability for tax under this Act for the year 
shall be refunded to the person. 


(3) Idem — Part I is applicable, with such modifications 
as the circumstances require, to payment of tax under this 
section. 


(4) Optional method of payment — Where a non-res- 
ident person or, in the case of a partnership, each non- 
resident person who is a member of the partnership files 
with the Minister an undertaking in prescribed form to 
file within 6 months after the end of a taxation year a re- 
turn of income under Part I for the year as permitted by 
this section, a person who is otherwise required by sub- 
section 215(3) to remit in the year, in respect of the non- 
resident person or the partnership, an amount to the Re- 
ceiver General in payment of tax on rent on real property 
or on a timber royalty may elect under this section not to 
remit under that subsection, and if that election is made, 
the elector shall, 


(a) when any amount is available out of the rent or 
royalty received for remittance to the non-resident per- 
son or the partnership, as the case may be, deduct 25% 
of the amount available and remit the amount de- 
ducted to the Receiver General on behalf of the non- 
resident person or the partnership on account of the 
tax under this Part; and 
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(b) if the non-resident person or, in the case of a part- 
nership, a non-resident person who is a member of the 
partnership 


(i) does not file a return for the year in accordance 
with the undertaking, or 


(11) does not pay under this section the tax the non- 
resident person or member is liable to pay for the 
year within the time provided for payment, 


pay to the Receiver General, on account of the non- 
resident person’s or the partnership’s tax under this 
Part, on the expiration of the time for filing or pay- 
ment, as the case may be, the full amount that the elec- 
tor would otherwise have been required to remit in the 
year in respect of the rent or royalty minus the 
amounts that the elector has remitted in the year under 
paragraph (a) in respect of the rent or royalty. 


Possible Future Amendment — Requirement 
for non-resident to post security 


Letter from Dept. of Finance, June 17, 1996: 


Mr. Donald H. Watkins, Chair, Taxation Section, The Canadian 
Bar Association 


Mr. Robert Spindler, C.A., Chair, Taxation Committee, Canadian 
Institute of Chartered Accountants 


Dear Messrs. Watkins and Spindler: 


At our recent meeting we discussed the possibility of revising the 
Canadian income tax rules governing the taxation of rental in- 
come earned by non-resident owners of Canadian real estate. 
This letter outlines a proposal that would, if implemented, place 
the risk of a non-resident’s non-compliance with the Canadian 
tax system on the non-resident rather than the non-resident’s Ca- 
nadian property agent. 


In general, Part XIII of the Income Tax Act levies a withholding 
tax of 25% on rental payments made by Canadians to non-resi- 
dent owners of Canadian real property. Where the non-resident 
collects the rent through a Canadian agent (who is typically a 
building or property manager), the agent is responsible for ensur- 
ing that 25% of the gross rental payments are remitted to Reve- 
nue Canada. An exception to this general rule exists where a 
non-resident elects, under section 216 of the Act, to file a Cana- 
dian income tax return in respect of the rental income and pay 
tax on the net property income. 


To make the election the non-resident and the non-resident’s Ca- 
nadian agent are required to provide an undertaking to Revenue 
Canada to file an income tax return for the rental income within 
six months of the end of the relevant year. Where an election is 
made, the rule requiring the Canadian agent to remit 25% of the 
gross rental payments to Revenue Canada does not apply; in- 
stead, only 25% of the net amount of rent received by the agent 
need be remitted. However, if the non-resident fails to either file 
an income tax return or pay his tax liability within the time re- 
quired under the election, the Canadian agent becomes liable for 
the amount that the agent would ordinarily have been required to 
withhold under Part XIII of the Act (ie., 25% of the gross rental 
payments) less the amount of tax actually remitted. The non-resi- 
dent’s tax liability is placed on the Canadian agent in an attempt 
to protect the government from the loss of any tax revenue aris- 
ing from the non-resident’s failure to pay the required tax. This 
mechanism is necessary because, in practice, it would be very 
difficult to enforce a tax liability on non-resident property 
owners. 


We are considering alternatives to the current system which may 
reduce the liability of Canadian agents while at the same time 
protecting Canada’s tax base. To achieve these objectives, we are 
prepared to consider a system which would require non-resident 
property owners to post security with Revenue Canada in order 
to take advantage of the election to file an income tax return and 
avoid having tax withheld on the gross amount of the rental pay- 
ments. Where the non-resident fails to pay the required amount 
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of tax within the specified time, the government would be able to 
look to the security; accordingly, the Canadian agent’s exposure 
to tax could be reduced. In this context, acceptable security could 
be similar to that which is required under section 116 of the Act. 


Finance is not, however, committed to this proposal; it remains 
our view that the current system works reasonably well from the 
government’s viewpoint, and implementation of the alternative 
proposal would be considered only if it were thought to provide a 
better system from the taxpayer’s perspective. This alternative 
has been outlined to a number of real estate organizations and 
other interested parties from whom we hope to gather comments 
over the course of the coming months. 


I would also note that at our recent meeting you raised the possi- 
bility of considering changes to the existing time limits for filing 
a Part I income tax return under subsection 216(4). We would be 
pleased to receive written comments on your suggestion for mod- 
ifying those time limits or on the alternative pies outlined 
above. 


Yours sincerely, 
Len Parber 
Director, Tax Legislation Division, been of Finance 


Related Provisions: 96 — Partnerships and their members; 216(1) — 
Alternative re rents and timber royalties. 


History: Subsec. 216(4) amended by 1998, c. 19, s. 217, applicable to 
amounts paid or credited after November 1991. Subsec. 216(4) formerly 
read: 


(4) Where a non-resident person or each non-resident person who is 
a member of a partnership has filed with the Minister an undertak- 
ing in prescribed form to file a return of income under Part I for a 
taxation year as permitted by this section but within 6 months from 
the end of the taxation year, a person who is otherwise required by 
subsection 215(3) to remit in the year an amount to the Receiver 
General in payment of tax on rent on real property or in payment of 
tax on a timber royalty may elect, by virtue of this section, not to 
remit under that subsection but if the [elector] does so elect 


(a) the [elector] shall, when any amount is available out of the 
rent or royalty received for remittance to the non-resident per- 
son or the partnership, as the case may be, deduct therefrom 
25% thereof and remit the amount deducted to the Receiver 
General on behalf of the non-resident person or the partnership 
on account of the tax under this Part, and 


(b) the [elector] shall, if the non-resident person or each non- 
resident person who is a member of the partnership 


(i) does not file a return for the taxation year in accordance 
with the undertaking filed by the non-resident person or 
member with the Minister, or 


(ii) does not pay the tax the non-resident person or member 
is liable to pay for the taxation year under this section 
within the time limited for payment, 


pay to the Receiver General, on the expiration of the time for 
filing or payment, as the case may be, the full amount that the 
[elector] would otherwise have been required to remit in the 
year minus the amounts that the [elector] has remitted in the 
year under paragraph (a). 


Forms: NR6: Undertaking to file an income tax return by a non-resident 
receiving rent from real property or receiving a timber royalty; T1159: 
Income tax return for electing under s. 216; T2 SCH 97: Additional infor- 
mation on non-resident corporations in Canada; T4144: Income tax guide 
for electing under section 216. 


Proposed Addition — 216(4.1) 


(4.1) Optional method of payment — If a trust is 
deemed by subsection 94(3) to be resident in Canada for 
a taxation year for the purpose of computing the trust’s 
income for the year, a person who is otherwise required 
by subsection 215(3) to remit in the year, in respect of - 
the trust, an amount to the Receiver General in payment 
of tax on rent on real property or on a timber royalty | 
may elect in prescribed form filed with the Minister 
under this subsection not to remit under subsection 
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215(3) in respect of amounts received after the election 
is made, and if that election is made, the elector shall, 


(a) when any amount is available out of the rent or 
royalty received for remittance to the trust, deduct 
25% of the amount available and remit the amount 
deducted to the Receiver General on behalf of the 
trust on account of the trust’s tax under Part J; and 


(b) if the trust does not file a return for the year as" 


required by section 150, or does not pay the tax that 


the trust is liable to pay under Part I for the year 


within the time required by that Part, on the expira- 
tion of the time for filing or payment, as the case 


may be, pay to the Receiver General, on account of. 


the trust’s tax under Part I, the amount by which the 


full amount that the elector would otherwise have 
been required to remit in the year in respect of the 


rent or royalty exceeds the amounts that the elector 
has remitted in the year under paragraph (a) in re- 
spect of the rent or royalty. 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), s. 36, will add subsec. 216(4.1), applicable to trust 
taxation years that begin after 2002, except that an election referred to in 
the subsection is deemed to have been filed with the Minister of Na- 
tional Revenue on a timely basis if it is filed with the Minister of Na- 
tional Revenue on or before the trust’s filing-due date for the taxation 


year of the trust that includes the day on which the amending legislation — 


is assented to. 
Technical Notes: In general, Part XI of the Act imposes a 


withholding tax of 25% on rental payments made by Canadians — 


to non-resident owners of Canadian real property. An excep- 


tion to this general rule exists where a non-resident chooses, © 
under subsection 216(4) of the Act, to file a Canadian income > 


tax return in respect of the rental income and timber royalty 
income and pay tax on the net amount of such income. Where 
the conditions of subsection 216(4) are satisfied, the rule re- 
quiring a Canadian payer (or agent of the payee pursuant to s. 
215(3)) to remit 25% of the gross payment to the CCRA does 
not apply; instead, only 25% of the net amount of income re- 
ceived by the non-resident’s agent need be remitted. 


However, an otherwise non-resident trust to which paragraph 


94(3)(a) of the Act would apply is deemed resident in Canada. 


for the purposes of determining the liability under Part XIII on 
amounts paid to the trust. Therefore, the trust would not be able 
to rely on subsection 216(4), despite the liability, because of 
paragraph 94(4)(b) and section 215, of a Canadian payer for 
amounts paid or credited to the trust that would, but for pro- 
posed paragraph 94(3)(a), generally have been subject to a tax 
under Part XIII. 


Subsection 216(4.1) is introduced to provide a measure of re- 
lief in these circumstances. Under that subsection, if a trust is 
deemed by subsection 94(3) to be resident in Canada for a tax- 
ation year for the purpose of computing the trust’s income for 
the year, a person who is otherwise required by subsection 
215(3) to remit in the year, in respect of the trust, an amount to 
the Receiver General in payment. of tax on rent on real property 
or on a timber royalty may elect in prescribed form filed with 
the Minister under this subsection not to remit under subsection 
215(3) in respect of amounts received after the election is 
made. Under paragraphs 216(4.1)(a) and (b), if that election is 
made, the elector shall, 


¢ when any amount is available out of the rent or royalty re- 
ceived for remittance to the trust, deduct 25% of the 
amount available and remit the amount deducted to the Re- 
ceiver General on behalf of the trust on account of the 
trust’s tax under Part I: and 


if the trust does not file a return for the year as required by 
section 150, or does not pay the tax that the trust is liable to 
pay under Part I for the year within the time required by 
that Part, on the expiration of the later of the time for filing 
or payment, as the case may be, pay to the Receiver Gen- 
eral, on account of the trust’s tax under Part I, the amount 
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by which the full amount that the elector would otherwise 
have been required to remit in the year in respect of the rent 
or royalty exceeds the amounts that the elector has remitted 
in the year under paragraph 216(4.1)(a) in respect of the 
rent or royalty. 


(5) Disposition by non-resident of interest in real 
property, timber resource property or timber 
limit — Where a person or a trust of which that person is 
a beneficiary has filed a return of income under Part I for 
a taxation year as permitted by this section or as required 
by section 150 and, in computing the amount of the per- 
son’s income under Part I an amount has been deducted 
under paragraph 20(1)(a), or is deemed by subsection 
107(2) to have been allowed under that paragraph, in re- 
spect of real property in Canada, a timber resource pro- 
perty or a timber limit in Canada, the person shall, within 
the time prescribed by section 150 for filing a return of 
income under Part I, file a return of income under Part J, 
in the form prescribed for a person resident in Canada, for 
any subsequent taxation year in which the person was a 
non-resident person and in which that real property, tim- 
ber resource property or timber limit or any interest 
therein is disposed of, within the meaning of section 13, 
by the person or by a partnership of which the person is a 
member, and the person shall, without affecting the per- 
son’s liability for tax otherwise payable under Part I, 
thereupon be liable, in lieu of paying tax under this Part 
on any amount paid, or deemed by this Part to have been 
paid to the person or to a partnership of which the person 
is a member in that subsequent taxation year in respect of 
any interest in real property, timber resource property or 
timber limit in Canada, to pay tax under Part | for that 
subsequent taxation year as though 


‘Proposed Amendment — 216(5) opening 
words 


(5) Disposition by non-resident — If a person or a 
trust under which a person is a beneficiary has filed a 
return of income under Part I for a taxation year as per- 
mitted by this section or as required by section 150 and, 
in computing the amount of the person’s income under 
Part I an amount has been deducted under paragraph 
20(1)(a), or is deemed by subsection 107(2) to have 
been allowed under that paragraph, in respect of pro- 
perty that is real property in Canada, a timber resource 
property or a timber limit in Canada, the person shall 
file a return of income under Part I in prescribed form 
on or before the person’s filing-due date for any subse- 
quent taxation year in which the person is non-resident 
and in which the person, or a partnership of which the 
person is a member, disposes of that property or any in- 
terest in it. On so filing and without affecting the per- 
son’s liability for tax otherwise payable under Part I, the 
person is, in lieu of paying tax under this Part on any 
amount paid, or deemed by this Part to have been paid, 
in that subsequent taxation year in respect of any inter- 
est in that property to the person or to a partnership of 
which the person is a member, liable to pay tax under 
Part I for that subsequent taxation year as though 
Application: The February 27, 2004 draft legislation, subsec. 115(2), 
will amend the opening words of subsec. 216(5) to read as above, appli- 
cable to taxation years that end after December 20, 2002. 
Technical Notes (December 20, 2002): In general terms, 
subsection 216(5) requires that a person who has previously 
made an election under subsection 216(1), and who has 
claimed capital cost allowance in computing income under the 
subsection, must file a return of income for the year in which 
the property that was the subject of the election is disposed of. 
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Subsection 216(5) is moditied in the same manner as subsec- 
tion 216(1), again with the main change being an updated 
description of the relevant form. 

Letter from Dept. of Finance, February 15, 2000: See 
under 118.1(5.4), (6). 


(a) the person were a person resident in Canada and 
not exempt from tax under section 149; 


(b) the person’s income from the person’s interest in 
real property, timber resource property or timber limits 
in Canada and the person’s share of the income of a 
partnership of which the person was a member from 
its interest in real property, timber resource property 
or timber limits in Canada were the person’s only 
income; 

(c) the person were entitled to no deductions from in- 
come for the purpose of computing the person’s taxa- 
ble income; and 


(d) the person were entitled to no deductions under 

sections 118 to 118.9 in computing the person’s tax 

payable under Part I for the year. 
Related Provisions: 110.1(3)(b)(i), 118.1(6)(b)(@j) — Reduced recap- 
ture on donation of property to charity; 150.1(5)— Electronic filing; 
216(6) — Saving provision; 216(7) — Election; 216(8) — Restriction on 
deduction; 248(4) — Interest in real property. 
Selected Cases [subsec. 216(5)]: R. ». Arnos et al., [1982] 1 C.T.C. 
186 (FCA) (Under Canada-U.S. Tax Convention, recapture not applicable 
to non-resident beneficiary after Canadian trustee transferred property on 
which capital cost allowance was deducted); Deitcher v. R., [1979] C.T.C. 
500 (FCTD) (Capital cost allowance deducted by non-resident electing to 
be taxed as resident recaptured on sale of property); Bessemer Trust Co. v. 
MNR, [1973] C.T.C. 12 (RCA) (Capital: cost allowance deducted by non- 
resident trust electing to be taxed as resident recaptured on sale of 
property). 


(6) Saving provision — Subsection (5) does not apply 
to require a non-resident person 


(a) to file a return of income under Part I for a taxation 
year unless, by filing that return, there would be in- 
cluded in computing the non-resident person’s income 
under Part I for that year an amount by virtue of sec- 
tion 13; or 


(b) to include in computing the non-resident person’s 
income for a taxation year any amount to the extent 
that that amount has been included in computing the 
non-resident person’s taxable income earned in Can- 
ada for that taxation year by virtue of any provision of 
this Act other than subsection (5). 


Related Provisions: 13(1) — Recaptured depreciation. 


(7) Election — Where, by virtue of subsection (5), a 
non-resident person is liable to pay tax under Part I for a 
taxation year, for greater certainty section 61 is not appli- 
cable in computing the non-resident person’s income for 
the year. 


Proposed Repeal — 216(7) 


Application: The February 27, 2004 draft legislation, subsec. 115(3), 
will repeal subsec. 216(7), in force on Royal Assent. 

Technical Notes (December 20, 2002): Subsection 216(7) 
provides that the rules in section 61, dealing with income averag- 
ing annuity contracts, do not apply in computing a non-resident 
person’s income for a taxation year in respect of which subsec- 
tion 216(5) applies to the person. Since section 61 is no longer 
relevant to any current transaction, subsection 216(7) is repealed. 


(8) Restriction on deduction — For greater certainty, 
in determining the amount of tax payable by a non-resi- 
dent person under Part I for a taxation year by reason of 
subsection (1) or (5), no deduction in computing the non- 
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resident person’s income or tax payable under Part I for 
the year shall be made to the extent that such a deduction 
by non-resident persons is not permitted under Part I. 


Selected Cases [s. 216]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) 
(Where non-resident elects under s. 216, no further liability for withhold- 
ing taxes under s. 215). 


Definitions [s. 216]: “amount” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “filing-due date’ — 248(1); “interest” — in real property 
248(4); “Minister” — 248(1); “month” — Interpretation Act 35(1); “non- 
resident” — 248(1); “person”, “prescribed”, “property” — 248(1); “resi- 
dent in Canada” — 250; “tax payable” — 248(2); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “timber resource property” — 
13(21), 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 216]: See under subsec. 216(1). 


216.1 (1) Alternative re acting services — No tax is 
payable under this Part on any amount described in sub- 
section 212(5.1) that is paid, credited or provided to a 
non-resident person in a taxation year if the person 


(a) files with the Minister, on or before the person’s 
filing-due date for the year, a return of income under 
Part I for the year; and 


(b) elects in the return to have this section apply for 
the year. 
Related Provisions: 215(1) — Payor required to withhold even if elec- 


tion filed; 216.1(2)——- Amounts withheld and remitted credited against 
Part I obligation; 216.1(3) — Where corporation makes payment to actor. 


(2) Deemed Part | payment — If in respect of a partic- 
ular amount paid, credited or provided in a taxation year, 
a non-resident person has complied with paragraphs 
(1)(a) and (b), any amount deducted or withheld and re- 
mitted to the Receiver General on behalf of the person on 
account of tax under subsection 212(5.1) in respect of the 
particular amount is deemed to have been paid on account 
of the person’s tax under Part I. 


(3) Deemed election and restriction — Where a cor- 
poration payment (within the meaning assigned by sub- 
section 212(5.2)) has been made to a non-resident corpo- 
ration in respect of an actor and at any time the 
corporation makes an actor payment (within the meaning 
assigned by subsection 212(5.2)) to or for the benefit of 
the actor, if the corporation makes an election under sub- 
section (1) for the taxation year in which the corporation 
payment is made, the actor is deemed to make an election 
under subsection (1) for the taxation year of the actor in 
which the corporation makes the actor payment. 

History: S. 216.1 added by 2001, c. 17; s. 175, applicable to 2001 et seq. 
Definitions [s. 216.1]: “actor payment” — 212(5.2); “amount” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “corporation 
payment” — 212(5.2); “filing-due date”, “Minister”, “non-resident”, “per- 
son” — 248(1); “taxation year” — 249. 


217. (1) Alternative re Canadian benefits — In this 
section, a non-resident person’s “Canadian benefits” for a 
taxation year is the total of all amounts each of which is 
an amount paid or credited in the year and in respect of 
which tax under this Part would, but for this section, be 
payable by the person because of any of paragraphs 
212(1)(h), Gj) to (m) and (q). 


(2) Part | return — No tax is payable under this Part in 
respect of a non-resident person’s Canadian benefits for a 
taxation year if the person 


(a) files with the Minister, within 6 months after the 
end of the year, a return of income under Part | for the 
year; and 
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(b) elects in the return to have this section apply for 
the year. 


Related Provisions: 150.1(5) — Electronic filing; 217(3)-(6) — Part I 
tax payable when election made. 


Forms: See at end of s. 217. 


(3) Taxable income earned in Canada — Where a 
non-resident person elects under paragraph (2)(b) for a 
taxation year, for the purposes of Part I 


(a) the person is deemed to have been employed in 
Canada in the year; and i 


(b) the person’s taxable income earned in Canada for 
the year is deemed to be the greater of 


(i) the amount that would, but for subparagraph 
(ii), be the person’s taxable income earned in Can- 
ada for the year if 


(A) paragraph 115(1)(a) included the following 
subparagraph after subparagraph (i): 


“C.1), the non-resident person’s Canadian 
benefits for the year, within the meaning 
assigned by subsection 217(1),”, and 


(B) paragraph 115(1)(f) were read as follows: 


“(f) such of the other deductions permitted 
for the purpose of computing taxable in- 
come as can reasonably be considered 
wholly applicable to the amounts de- 
scribed in subparagraphs (a)(i) to (vi).”; 
and 


(ii) the person’s income (computed without refer- 
ence to subsection 56(8)) for the year minus the to- 
tal of such of the deductions permitted for the pur- 
pose of computing taxable income as can 
reasonably be considered wholly applicable to the 
amounts described in subparagraphs 115(1)(a)(i) to 
(v1). 

Related Provisions: 2(3) — Tax payable under Part I as a result of 


being deemed employed in Canada; 250.1(b) — Calculation of income of 
non-resident person. 


(4) Tax credits — limitation — Sections 118 to 118.91 
and 118.94 do not apply in computing the tax payable 
under Part I for a taxation year by a non-resident person 
who elects under paragraph (2)(b) for the year, unless 


(a) where section 114 applies to the person for the 
year, all or substantially all of the person’s income for 
the year is included in computing the person’s taxable 
income for the year; or 


(b) in any other case, all or substantially all of the per- 
son’s income for the year is included in computing the 
amount determined under subparagraph (3)(b)(i) in re- 
spect of the person for the year. 


(5) Tax credits allowed — In computing the tax paya- 
ble under Part I for a taxation year by a non-resident per- 
son to whom neither paragraph (4)(a) nor paragraph 
(4)(b) applies for the year there may, notwithstanding sec- 
tion 118.94 and subsection (4), be deducted the lesser of 


(a) the total of 


(i) such of the amounts that would have been de- 
ductible under any of section 118.2, subsections 
118.3(2) and (3) and sections 118.6, 118.8 and 
118.9 in computing the person’s tax payable under 
Part I for the year if the person had been resident in 
Canada throughout the year, as can reasonably be 
considered wholly applicable, and 
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(11) the amounts that would have been deductible 
under any of sections 118 and 118.1, subsection 
118.3(1) and sections 118.5 and 118.7 in comput- 
ing the person’s tax payable under Part I for the 
year if the person had been resident in Canada 
throughout the year, and 


(b) the appropriate percentage for the year of the per- 
son’s Canadian benefits for the year. 


(6) Special credit— In computing the tax payable 
under Part I for a taxation year by a non-resident who 
elects under paragraph (2)(b) for the year, there may be 
deducted the amount determined by the formula 


ax( 50) 


where 


A is the amount of tax under Part I that would, but for 
this subsection, be payable by the person for the year; 


B is the amount determined under subparagraph 
(3)(b)(4i) in respect of the person for the year; and 


C is the amount determined under subparagraph (3)(b)(i) 
in respect of the person for the year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subpara. 217(3)(b)(ii) amended by 1998, c. 19, s. 64, applicable 
to 1997 et seg. Subpara. 217(3)(b)(Gii) formerly read: 


(ii) the person’s income for the year, minus the total of such of the 
deductions permitted for the purpose of computing taxable income 
as can reasonably be considered wholly applicable to the amounts 
described in subparagraphs 115(1)(a)(i) to (vi). 


S. 217 amended by 1997, c. 25, s. 64, applicable to 1997 et seg. S. 217 
formerly read: 


217. Election respecting certain payments — Where by virtue of 
any one or more of paragraphs 212(1)(), (h), Gj) to (m) and (q) a 
non-resident person would otherwise be liable to pay tax under this 
Part on one or more amounts paid or credited to the non-resident 
person in a taxation year and that person has, within 6 months after 
the end of the year, filed a return of income under Part I for the year 
and so elected therein, the following rules apply: 


(a) notwithstanding subsection 212(1), no tax under this Part is 
payable by the non-resident person on those amounts; 


(b) notwithstanding section 115, for the purposes of computing 
that person’s taxable income earned in Canada for the year, 


(1) paragraph 115(1)(a) shall be read as though it included 
the following subparagraph: 


“(.1) amounts paid or credited to the non-resident 
person in the year on which that person would, under 
any of paragraphs 212(1)(f), (h), Gj) to (m) and (q) be 
liable to pay tax under Part XIII if no election were 
made under section 217,”, and 


(ii) all that portion of subsection 115(1) following para- 
graph (c) shall be read as follows: 


“minus the total of such of the deductions from in- 

come permitted for the purpose of computing taxable 
income as may reasonably be considered wholly ap- 
plicable”; and 


(c) notwithstanding sections 118.91 and 118.94, where the non- 
resident person is an individual more than '/2 of whose income 
for the year is included in the individual’s taxable income or 
taxable income earned in Canada for the year, as the case may 
be, section 118.94 shall, where the individual so elects in the 
return, be applied in respect of the individual for the year as if it 
read as follows: 


“118.94 Sections 118 to 118.91 do not apply for the pur- 
pose of computing the tax payable under this Part for a 
taxation year by an individual who was non-resident at 
any time in the year, except that for the purpose of com- 
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puting the tax payable under this Part for the year there 
may be deducted the total of 


(a) such of the amounts that would have been deduct- 
ible under any of section 118.2, subsections 118.3(2) 
and (3) and sections 118.6, 118.8 and 118.9 for the 
purpose of computing the individual’s tax payable 
under this Part for the year if the individual had been 
resident in Canada throughout the year, as can rea- 
sonably be considered wholly applicable, and 


(b) the amounts that would have been deductible 
under sections 118 and 118.1, subsection 118.3(1) 
and sections 118.5 and 118.7 for the purpose of com- 
puting the individual’s tax payable under this Part for 
the year if the individual had been resident in Canada 
throughout the year, 


not exceeding the appropriate percentage for the year of 
the total of all amounts each of which is an amount paid 
or credited to the individual in the year on which the indi- 
vidual would, under any of paragraphs 212(1)(f), (h), G) 
to (m) and (q) be liable to pay tax under Part XIII if no 
election were made under section 217.” 


Subpara. 217(b)(i) and the closing words of the version of s. 118.94 
quoted within para. 217(c) amended by 1996, c. 21, subsecs. 56(1), (2), 
applicable to 1996 et seg. Subpara. (b)(i) and the closing words of s. 
118.94 quoted in 217(c) formerly read: 


(1) there shall be added to the total of the amounts determined under 
subparagraphs 115(1)(a)(i) to (v) in respect of that person the total 
of amounts each of which is an amount paid or credited to the non- 
resident person in the year on which that person would, by virtue of 
any one or more of paragraphs 212(1)(f), (h), (j) to (m) and (q), be 
liable to pay tax under this Part if paragraph 212(1)(h) were read 
without reference to subparagraphs 212(1)(h)(i) and (ii), and 


and read the closing words of 118.94 as quoted in 217(c) as follows: 


not exceeding the appropriate percentage for the year of the total of 

all amounts each of which is an amount paid or credited to the indi- 
vidual in the year on which the individual would, under any of 
paragraphs 212(1)(f), (h), G) to (m) and (q), be liable to pay tax 
under Part XIII if paragraph 212(1)(h) were read without reference 
to subparagraphs 212(1)(h)() and (11), and no election were made 
under section 217. 


Para. 217(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
179(1), applicable to 1991 et seq.; and (by subsec. 179(3)), for the 1988 to 
1990 taxation years, paras. 118.94(a) and (b), as those paras. apply for the 
purpose of para. 217(c), shall be read as follows: 


(a) such of the amounts that would have been deductible under any 
of section 118.2, subsections 118.3(2) and (3) and sections 118.6, 
118.8 and 118.9 for the purpose of computing the individual’s tax 
payable under this Part for the year if the individual had been resi- 
dent in Canada throughout the year, as can reasonably be considered 
to be wholly applicable; and 


(b) the amounts that would have been deductible under sections 118 
and 118.1, subsection 118.3(1) and sections 118.5 and 118.7 for the 
purpose of computing the individual’s tax payable under this Part 
for the year if the individual had been resident in Canada throughout 
the year. 


Para. 217(c) formerly read: 


(c) notwithstanding section 118.94, where the person is an indivi- 
dual, that section shall be read as follows: 


“118.94 Sections 118 to 118.9 do not apply for the purpose of 
computing the tax payable under this Part for a taxation year 
by a non-resident individual except that for the purpose of 
computing the individual’s tax payable under this Part for the 
year there may be deducted 


(a) such of the amounts that would have been deductible 
under any of sections 118.1 and 118.2, subsections 
118.3(2) and (3) and sections 118.5 to 118.9 for the pur- 
pose of computing the individual’s tax payable under this 
Part for the year had the individual been resident in Can- 
ada throughout the year, as may reasonably be considered 
wholly applicable; and 


(b) the amounts that would have been deductible under 
section 118 and subsection 118.3(1) for the purpose of 
computing the individual’s tax payable under this Part for 
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the year had the individual been resident in Canada 
throughout the year.” 


Selected Cases [s. 217]: Yaremy v. Canada, [1994] 2 C.T.C. 2402 
(TCC) (Election under s. 217 could not later be reversed). 


Definitions [s. 217]: “amount”, “appropriate percentage” — 248(1); 
“Canada” — 255; “Canadian benefits” — 217(1); “individual”, ‘“Min- 
ister’, “non-resident”, “person” — 248(1); “resident in Canada” — 250; 
“tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxable in- 
come earned in Canada” — 115(1), 248(1); “taxation year” — 249. 
Interpretation Bulletins [s. 217]: IT-88R2: Stock dividends; IT- 
109R2: Unpaid amounts; IT-171R2: Non-resident individuals — computa- 
tion of taxable income earned in Canada and non-refundable tax credits 
(archived); IT-337R2: Retiring allowances. 


Forms [s. 217]: NRS: Application by a non-resident of Canada for 
reduction in the amount of non-resident tax required to be withheld; NR7- 
R: Application for refund of non-resident tax withheld; T4056: Emigrants 
and income tax [guide]; T4145: Electing under section 217 of the Jncome 
Tax Act [guide]. 


218. (1) Loan to wholly-owned subsidiary — For 
the purposes of this Act, where 


(a) a non-resident corporation (in this section referred 
to as the “parent corporation”) is indebted to 


(i) a person resident in Canada, or 


(ii) a non-resident insurance corporation carrying 
on business in Canada, 


(in this section referred to as the “creditor”) under an 
arrangement whereby the parent corporation is re- 
quired to pay interest in Canadian currency, and 


(b) the parent corporation has lent the money in re- 
spect of which it is so indebted, or a part thereof, to a 
subsidiary wholly-owned corporation resident in Can- 
ada whose principal business is the making of loans 
(in this section referred to as the “subsidiary corpora- 
tion”) under an arrangement whereby the subsidiary 
corporation is required to repay the loan to the parent 
corporation with interest at the same rate as is payable 
by the parent corporation to the creditor, 


the amount so lent by the parent corporation to the subsid- 
lary corporation shall be deemed to have been borrowed 
by the parent corporation as agent of the subsidiary cor- 
poration and interest paid by the subsidiary corporation to 
the parent corporation that has been paid by the parent 
corporation to the creditor shall be deemed to have been 
paid by the subsidiary corporation to the creditor and not 
by the subsidiary corporation to the parent corporation or 
by the parent corporation to the creditor. 


(2) ldem — Where a parent corporation has lent money 
to a subsidiary wholly-owned corporation resident in 
Canada whose principal business is not the making of 
loans and the money has been lent by that corporation to a 
subsidiary corporation wholly-owned by it and resident in 
Canada whose principal business is the making of loans, 
the loan by the parent corporation shall be deemed, for 
the purpose of subsection (1), to have been a loan to a 
subsidiary wholly-owned corporation whose principal 
business is the making of loans. 


(3) Election — This section does not apply in respect of 
any payment of interest unless the parent corporation and 
the creditor have executed, and filed with the Minister, an 
election in prescribed form. 


Forms: T2023: Election in respect of loans from non-residents. 


(4) Application of election — An election filed under 
subsection (3) does not apply in respect of any payment 
of interest made more than 12 months before the date on 
which the election was filed with the Minister. 
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Related Provisions: 17 — Inclusion of deemed interest in income of 
corporation resident in Canada. 

Definitions [s. 218]: “business” — 248(1); “Canada” — 255; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “insurance corporation”, “Min- 
ister”, “non-resident” — 248(1); “parent corporation” — 218(1)(a); “‘per- 
son”, “prescribed” — 248(1); “resident in Canada” — 250; “subsidiary 
corporation” — 218(1)(b);. “subsidiary wholly-owned corporation” — 
248(1). 


Interpretation Bulletins [s. 218]: IT-88R2: Stock dividends; IT- 
109R2: Unpaid amounts. 


218.1 Application of s. 138.1 — In respect of life in- 
surance policies for which all or any part of an insurer’s 
reserves vary in amount depending on the fair market 
value of a specified group of properties, the rules con- 
tained in section 138.1 apply for the purposes of this Part. 


Origin of s. 218.1: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in 
opening words of 138.1.) 


Definitions [s. 218.1]: “amount”, “insurer”, “life insurance policy” — 
248(1). 


PART XIlIl.1— ADDITIONAL TAX ON 
AUTHORIZED FOREIGN BANKS 


218.2 (1) Branch interest tax — Every authorized for- 
eign bank shall pay a tax under this Part for each taxation 
year equal to 25% of its taxable interest expense for the 
year. 

Related Provisions: 157(1)(a)(i)— Monthly instalments required; 
218.2(2) — Taxable interest expense; 218.2(3), (4) — Effect of treaties on 
tax rate; 218.2(5) — Administration of Part XIII.1 tax. 


(2) Taxable interest expense — The taxable interest 
expense of an authorized foreign bank for a taxation year 
is 15% of the amount, if any, by which 


(a) the total of all amounts on account of interest that 
are deducted under section 20.2 in computing the 
bank’s income for the year from its Canadian banking 
business 


exceeds 


(b) the total of all amounts that are included in para- 
graph (a) and that are in respect of a liability of the 
bank to another person or partnership. 


(3) Where tax not payable — No tax is payable under 
this Part for a taxation year by an authorized foreign bank 
if 
(a) the bank is resident in a country with which Can- 
ada has a tax treaty at the end of the year; and 


(b) no tax similar to the tax under this Part would be 
payable in that country for the year by a bank resident 
in Canada carrying on business in that country during 
the year. 


(4) Rate limitation — Despite any other provision of 
this Act, the reference in subsection (1) to 25% shall, in 
respect of a taxation year of an authorized foreign bank 
that is resident in a country with which Canada has a tax 
treaty on the last day of the year, be read as a reference to, 


(a) if the treaty specifies the maximum rate of tax that 
Canada may impose under this Part for the year on re- 
sidents of that country, that rate; 


(b) if the treaty does not specify a maximum rate as 
described in paragraph (a) but does specify the maxi- 
mum rate of tax that Canada may impose on a pay- 
ment of interest in the year by a person resident in 
Canada to a related person resident in that country, 
that rate; and 


S. 219(1)(e)(i)(A) 


(c) in any other case, 25%. 


(5) Provisions applicable to Part — Sections 150 to 
152, 158, 159, 160.1 and 161 to 167 and Division J of 
Part I apply to this Part with any modifications that the 
circumstances require. 


Related Provisions: 157(1)(a)(i) — Monthly instalments required. 


History: S. 218.2 (Part XIII.1) added by 2001, c. 17, s. 176, applicable to 
taxation years that end after June 27, 1999. 


Definitions [s. 218.2]: “amount”, ‘authorized foreign bank”, “bank”, 
“business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Cana- 
dian banking business” — 248(1); “person” — 248(1); “related”? — 
251(2)-(6); “resident”, “resident in Canada” — 250; “tax treaty” — 
248(1); “taxable interest expense” — 218.2(2); “taxation year” — 249. 


PART XIV — ADDITIONAL TAX 
[BRANCH TAX] ON NON-RESIDENT 
CORPORATIONS 


History: The heading before s. 219 amended by 1998, c. 19, s. 218, in 
force on June 18, 1998. The heading formerly read: 
Additional Tax on Corporations (other than Canadian 
Corporations) Carrying on Business in Canada 


219. (1) Additional tax [branch tax] — Every corpo- 
ration that is non-resident in a taxation year shall, on or 
before its balance-due day for the year, pay a tax under 
this Part for the year equal to 25% of the amount, if any, 
by which the total of 


(a) the corporation’s taxable income earned in Canada 
for the year (in this subsection referred to as the corpo- 
ration’s “base amount’), 


(b) the amount deducted because of section 112 and 
paragraph 115(1)(e) in computing the corporation’s 
base amount, 


(c) the amount deducted under paragraph 20(1)(v.1) in 
computing the corporation’s base amount, other than 
any portion of the amount so deducted that was de- 
ductible because of the membership of the corporation 
in a partnership, 


Repeal [effective 2007] — 219(1)(c) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 
2003), subsec. 17(1), repeals para. 219(1)(c), applicable to taxation years 
that begin after 2006. 


(d) the amount, if any, by which the total of all 
amounts each of which is a taxable capital gain of the 
corporation for the year from a disposition of a taxable 
Canadian property exceeds the total of all amounts 
each of which is 


(i) an allowable capital loss of the corporation for 
the year from a disposition of a taxable Canadian 
property, or 


(11) an amount deductible because of paragraphs 
111(1)(b) and 115(1)(e) in computing the corpora- 
tion’s base amount, 


(e) the total of all amounts each of which 


(i) is an amount in respect of a grant or credit that 
can reasonably be considered to have been re- 
ceived by the corporation in the year as a reim- 
bursement or repayment of, or as indemnification 
or compensation for, an amount deducted because 
of 


(A) paragraph (j), as it read in its application to 
the 1995 taxation year, in computing the 
amount determined under this subsection for a 
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preceding taxation year that began before 1996, 
or 


(B) paragraph (k) in computing the amount de- 
termined under this subsection for the year or 
for a preceding taxation year that began. after 
1995, and 


(11) was not included in computing the corpora- 
tion’s base amount for any taxation year, 


Amendment [effective 2007] — 219(1)(e) 
(e) the total of all amounts each of which is an 
amount in respect of a grant or credit that 


(i) can reasonably be considered to have been re- 
ceived by the corporation in the year as a reim- 
bursement or repayment of, or as indemnification 
or compensation for, an amount deducted be- 
cause of paragraph (j). as it read in its application 
to the 1995 taxation year, in computing the - 
amount determined under this subsection for a 
preceding taxation vent that oe Lice 1996, : 
and 

(ii) was not included in computing the eee 

tion’s base amount for any taxation Yet 
Application: S.C, 2003, ¢. 28 (Bill C-48, Royal ‘Assent November 7 : 


2003), subsec. 17(2), amends para. 219(1)(e) to hee as above, app a 
ble to taxation years that begin after 2006. . 


(f) where, at any time in the year, the corporation has 
made one or more dispositions described in paragraph 
(1) of qualified property, the total of all amounts each 
of which is an amount in respect of one of those dispo- 
sitions equal to the amount, if any, by which the fair 
market value of the qualified property at the time of 
the disposition exceeds the corporation’s proceeds of 
disposition of the property, and 


(g) the amount, if any, claimed for the immediately 
preceding taxation year under paragraph (j) by the 
corporation, 


exceeds the total of 
(h) that proportion of the total of 


(1) the total of the taxes payable under Parts I, I.3 
and VI for the year by the corporation, determined 
without reference to subsection (1.1), and 


(11) the total of the income taxes payable to the 
government of a province for the year by the cor- 
poration, determined without reference to subsec- 
tion (1.1), 


that the corporation’s base amount is of the amount 
that would, if this Act were read without reference to 
subsection (1.1), be the corporation’s base amount, 


(i) the total of all amounts each of which is the amount 
of interest or a penalty paid by the corporation in the 
year 

(i) under this Act, or 


(ii) on or in respect of an income tax payable by it 
to the government of a province under a law of the 
province relating to income tax, 


to the extent that the interest or penalty was not de- 
ductible in computing its base amount for any taxation 
year, 


(j) where the corporation was carrying on business in 
Canada at the end of the year, the amount claimed by 
the corporation for the year, not exceeding the amount 
prescribed to be its allowance for the year in respect of 
its investment in property in Canada, 
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(k) the portion of the total of all amounts, each of 
which is an amount by which the corporation’s base 
amount is increased because of paragraph 12(1)(o) or 
18(1)(1.1) or (m) or subsection 69(6) or (7), that is not 
deductible under paragraph (h) or (j), and 


Repeal [effective 2007] — 219(1)(k) 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 


2003), subsec. 17(3), bis para. 219(1)(k), applicable to taxation ‘ye S 
that begin after 2006. | : 


(1) where the corporation has at any time in the year 
disposed of property (in this paragraph and paragraph 
(f) referred to as “qualified property”) used by it.im- 
mediately before that time for the purpose of gaining 
or producing income from a business carried on by it 
in Canada to a Canadian corporation (in this paragraph 
referred to as the “purchaser corporation’’) that was, 
immediately after the disposition, a qualified related 
corporation of the corporation for consideration that 
includes a share of the capital stock of the purchaser 
corporation, the total of all amounts each of which is 
an amount in respect of a disposition in the year of a 
qualified property equal to the amount, if any, by 
which 


(i) the fair market value of the qualified property at 
the time of the disposition 


exceeds the total of 


(11) the amount, if any, by which the paid-up capital . 
in respect of the issued and outstanding shares of 
the capital stock of the purchaser corporation. in- 
creased because of the disposition, and 


(iii) the fair market value, at the time of receipt, of 
the consideration (other than shares) given by the 
purchaser corporation for the qualified property. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 52(7) — Cost of 
shares of subsidiary; 115.2 — Non-resident investment or pension fund 
deemed not to be carrying on business in Canada; 134 — Status of non- 
resident-owned investment corporation for purposes of s. 219; 
142.7(10)(b) — Addition under 219(1)(g) for branch-establishment divi- 
dend of foreign entrant bank; 218.2 — Branch interest tax on foreign 
banks; 219(1.1)— Excluded gains; 219(2)—Exempt corporations; 
219.1 — Corporate emigration — 25% tax; 219.2 — Limitation on rate of 
Part XIV tax to dividend rate under treaties; Canada-U.K. Tax Treaty: Art. 
22:3 — Limitation on branch tax; Canada-U.S. Tax Treaty:Art. X:6(d) — 
Exemption for first $500,000 of earnings and rate limited to 5%. 


History: The opening words of subsec. 219(1) amended by 2003, c. 15, s. 
128, applicable to taxation years that begin after June 2003. The opening 
words formerly read: 


(1) Every corporation that is non-resident in a taxation year shall, on 
or before its filing-due date for the year, pay a tax under this Part for 
the year equal to 25% of the amount, if any, by which the total of 


Para. 219(1)(b) amended by 2001, 177(1), applicable to 
1998 et seq. Para. (b) formerly read: 


c.},17, subsec. 


(b) the amount deducted because of section 112 and paragraph 
115(1)(d.1) in computing the corporation’s base amount, 


Para. 219(1)(d). amended by the said c. 17, subsec. 177(2), by replacing 
the expression “'/3 of the amount” with “the amount’, applicable to taxa- 
tion years that end after February 27, 2000 except that, for such taxation 
years that ended before October 18, 2000, the reference to the expression 
“the amount” shall be read as a reference to the expression “!/2 of the 
amount”. 


Subsec. 219(1) amended by 1998, c. 19, subsec. 219(1), applicable to tax- 
ation years that begin after 1995 except that, in its application to taxation 
years that began in 1996, the reference in paragraph 219(1)(g) of the Act 
to “paragraph (j)” shall be read as a reference to “paragraph (h), as it read 
in its application to the 1995 taxation year, or paragraph (j)”. Subsec. 
219(1) formerly read: 


(1) Every corporation carrying on business in Canada at any time in 
a taxation year (other than a corporation that was, throughout the 
year, a Canadian corporation) shall, on or before the day on or 
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before which it is required to file a return of income under Part I for 
the year, pay a tax under this Part for the year equal to 25% of the 
amount by which the total of 


(ii) '/2 of the lesser of the corporation’s taxable income for 
the year and the amount, if any, by which 


(a) the corporation’s amount taxable (within the meaning given 
that expression in section 123) for the taxation year, 


(a.1) the amount deducted by the corporation under section 112 
in computing the amount referred to in paragraph (a), 


(a.2) the amount deducted by the corporation under subsection 
115(1) in computing the amount referred to in paragraph (a) 
that was an amount the deduction of which was permitted under 
section 112, 


(a.3) the amount deducted under paragraph 20(1)(v.1) by the 
corporation in computing the amount referred to in paragraph 
(a), other than any portion of the amount so deducted that was 
deductible because of the membership of the corporation in a 
partnership, 


(a.4) where, at any time in the taxation year, the corporation has 
made one or more dispositions as described in paragraph (k) of 
qualified property, the total of all amounts each of which is an 
amount in respect of such a disposition equal to the amount, if 
any, by which the fair market value of the qualified property at 
the time of the disposition exceeds the amount of the corpora- 
- tion’s proceeds of disposition of the property, 


(b) the amount claimed by the corporation under paragraph (h) 
for the immediately preceding taxation year, and 


(c) where the corporation was resident in Canada at any time in 
the year, the amount claimed under paragraph (i) for the imme- 
diately preceding taxation year, 


exceeds the total of, 


(d) where the corporation was, throughout the year, not resident 
in Canada, the lesser of 


(i) the amount, if any, by which the total of amounts each 
of which is a taxable capital gain of the corporation for the 
year from a disposition of a taxable Canadian property that 
was not property used in the year in, or held in the year in 
the course of, carrying on business in Canada, exceeds the 
total of amounts each of which is an allowable capital loss 
of the corporation for the year from a disposition of any 
such property, and 


(ii) the amount that would be determined: under subpara- 
graph (i) for the year if it were read without reference to the 
expression “that was'not property used in the year in, or 
held in the year in the course of, carrying on business in 
Canada”, 


(e) the total of the taxes payable by it under Parts I, 1.3 and VI 
for the year less, where the corporation was at no time in the 
year resident in Canada, that proportion of the tax payable by it 
under Part I for the year that the amount determined under para- 
graph (d) in respect of the corporation for the year is-of the cor- 
poration’s amount taxable for the year, 


(f) any income taxes payable by the corporation to the govern- 
ment of a province in respect of the year (to the extent that 
those taxes were not deductible under Part I in computing its 
income for the year from businesses carried on by it in Canada) 
less, where the corporation was, at no time in the year, resident 
in Canada, that proportion thereof that the amount determined 
under paragraph (d) in respect of the corporation for the year is 
of the corporation’s amount taxable for the year, 


(f.1) the total of all amounts each of which is the amount of 
interest or a penalty paid by it in the year 


(A) the total of such of its incomes for the year from 
businesses or properties and its taxable capital gains for 
the year from disposition of property as were from 
sources in countries other than Canada 


exceeds 


(B) the total of such of its losses for the year from busi- 
nesses or properties and its allowable capital losses for 
the year from dispositions of property as were from 
sources in countries other than Canada, 


(h) where the corporation was, at the end of the year, carrying 
on business in Canada, such amount as the corporation may 
claim for the year, not exceeding the amount prescribed to be its 
allowance for the year in respect of its investment in property in 
Canada, 


(i) where the corporation was resident in Canada at any time in 
the year, such amount as the corporation may claim for the 
year, not exceeding the amount, if any, by which 


(i) the total of dividends paid by it after it last became resi- 
dent in Canada, while it was resident in Canada and before 
the end of the year 


exceeds 


(11) the total of amounts determined under subparagraph 
(g)(ii) in respect of the corporation for taxation years end- 
ing after it last became resident in Canada and not later 
than the end of the year, 


(j) such portion of the total of all amounts, each of which is an 
amount by which the amount referred to in paragraph (a) is in- 
creased by virtue of paragraph 12(1)(0), 18(1)(.1) or (m) or 
subsection 69(6) or (7), as is not deductible under paragraph (f) 
or (h), and 


(k) where, at any time after December 11, 1979, the corporation 
has, in the taxation year, disposed of property (in this paragraph 
and paragraph (a.4) referred to as “qualified property”) used by 
it immediately before that time for the purpose of gaining or 
producing income from a business carried on by it in Canada to 
a Canadian corporation that was, immediately after the disposi- 
tion, its subsidiary wholly-owned corporation (in this paragraph 
referred to as the “purchaser corporation”) for consideration 
that includes shares of the capital stock of the purchaser corpo- 
ration, the total of all amounts each of which is an amount in 
respect of a disposition in the year of a qualified property equal 
to the amount, if any, by which 


(1) the fair market value of the qualified property at the time 
of its disposition 


exceeds the total of 


(11) the amount, if any, by which the paid-up capital in re- 
spect of the. issued and outstanding shares of the capital 
stock of the purchaser corporation increased by virtue of 
the disposition, and 


(iii) the fair market value, at the time of receipt, of the con- 
sideration (other than shares) given by the purchaser corpo- 
ration for the qualified property. 


Para. 219(1)(a.3) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
126(1), applicable after December 20, 1991. Para. (a.3) formerly read: 


(a.3) the amount deducted by the corporation under paragraph 20(1) 
(v.1) in computing the amount referred to in paragraph (a), 


Para. 219(1)(e) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
126(2), applicable to taxation years ending after June 1989. Para. (e) for- 


(i) under this Act, or merly read: 


(e) the tax payable by it under Part I for the year less, where the 
corporation was, at no time in the year, resident in Canada, that pro- 
portion thereof that the amount determined under paragraph (d) in 
respect of the corporation for the year is of the corporation’s amount 
taxable for the year, 


Para. 219(1)(f.1) added by 1994, c. 7, Sch. IT (1991, c. 49), s. 180, applica- 
ble to interest and penalties paid in 1988 et seq. 


(ii), on or in respect of income taxes payable by it to the 
government of a province under a law of the province relat- 
ing to income tax, 


to the extent that the interest or penalty was not deductible in 
computing its income under Part I for any taxation year from a 
business carried on by it in Canada, 


(g) where the corporation was resident in Canada at any time in 


the year Regulations: 808 (allowance in respect of investment in property in 


: Canada). 
(i) the amount deducted under section 126 from the tax for : ee ; 
the year otherwise payable by the corporation under Part I, Interpretation Bulletins: See list at end of s. 219, 


and Forms: T2 SCH 20: Part XIV tax — Branch tax. 
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(1.1) Excluded gains — For the purpose of subsection 
(1), the definition “taxable Canadian property” in subsec- 
tion 248(1) shall be read without reference to paragraphs 
(a) and (c) to (k) of that definition and as if the only inter- 
ests or options referred to in paragraph (1) of that defini- 
tion were those in respect of property described in para- 
graph (b) of that definition. 


History: Subsec. 219(1.1) amended by 2001, c. 17, subsec. 177(3), appli- 
cable after October 1, 1996. It formerly read: 


(1.1) For the purposes of subsection (1), paragraph 115(1)(b) shall 
be read without reference to subparagraphs (i) and (iii) to (xii). 


Subsec. 219(1.1) added by 1998, c. 19, subsec. 219(1), applicable to taxa- 
tion years that begin after 1995. 


(2) Exempt corporations — No tax is payable under 
this Part for a taxation year by a corporation that was, 
throughout the year, 


(a) [Repealed] 
(b) a corporation whose principal business was 
(1) the transportation of persons or goods, 
(11) communications, or 
(iii) mining iron ore in Canada; or 
(c) a corporation exempt from tax under section 149. 


History: Para. 219(2)(a) repealed by 2001, c. 17, subsec. 177(4), applica- 
ble to taxation years that end after June 27, 1999. Para. (a) formerly read: 


(a) a bank; 


Selected Cases [Subsec. 219(2)]: Twentieth Century Fox Film Corp. 
v. MNR, [2002] 3.C.T.C. 324 (FCA); aff'g [2001] 2. C.T.C. 63 (FCTD) 
(No exemption. for branch tax where taxpayer not in communications 
business). 


(3) Provisions applicable to Part — Sections 150 to 
152, 154, 158, 159 and 161 to 167 and Division J of Part I 
are applicable to this Part with such modifications as the 
circumstances require. 

Selected Cases [Subsec. 219(3)]: Twentieth Century Fox Film Corp. 


v. MNR, [2001] 2 C.T.C. 63 (FCTD) (Statutory right to appeal overrides s. 
18.5 of Federal Court Act). 


interpretation Bulletins: See list at end of s. 219. 


(4) Non-resident insurers — No tax is payable under 
subsection (1) for a taxation year by a non-resident in- 
surer, but where it elects, in prescribed manner and within 
the prescribed time, to deduct, in computing its Canadian 
investment fund as of the end of the immediately follow- 
ing taxation year, an amount not greater than the amount, 
if any, by which 


(a) the amount, if any, by which the total of 


(i) the insurer’s surplus funds derived from opera- 
tions as of the end of the year, and 


(1.1) where, in any particular taxation year that be- 
gan before the end of the year, the insurer trans- 
ferred to a taxable Canadian corporation with 
which it did not deal at arm’s length any desig- 
nated insurance property of the insurer for the par- 
ticular year, and 


(A) the property was transferred before Decem- 
ber 16, 1987 and subsection 138(11.5) of the Jn- 
come Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, applied in respect of the 
transfer, or 


(B) the property was transferred before Novem- 
ber 22, 1985 and subsection 85(1) of that Act 
applied in respect of the transfer, 
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the amount, if any, by which 


(C) the total of the fair market value, at the time 
of the transfer, of all such property 


exceeds 


(D) the total.of the insurer’s proceeds of dispo- 
sition of all such property, 


exceeds the total of 


(ii) each amount on which the insurer has paid tax 
under this Part for a previous taxation year, 


(iii) the amount, if any, by which the insurer’s ac- 
cumulated 1968 deficit exceeds the amount of the 
insurer’s maximum tax actuarial reserves for its 
1968 taxation year for its life insurance policies in 
Canada, 


(iv) the insurer’s loss, if any, for each of its 5 con- 
secutive taxation years ending with its 1968 taxa- 
tion year, from all insurance businesses (other than 
its life insurance business) carried on by it in Can- 
ada (computed without reference to section 30 of 
the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, as it read in its applica- 
tion to those years), except to the extent that any 
such loss was deductible in computing its taxable 
income for any of its taxation years ending before 
1969, and 


(v) the total of all amounts in respect of which the 
insurer has filed an election under subsection (5.2) © 
for a previous taxation year in accordance with that 
subsection, 


exceeds 


(b) the amount of the insurer’s attributed surplus for 
the year, 


the insurer shall, on or before the day on or before which 
it is required to file a return under Part I for the year, pay 
a tax for the year equal to 25% of the amount, if any, by 
which the amount it has so elected to deduct exceeds the 
amount in respect of which it filed an election under sub- 
section (5.2) for the year in accordance with that 
subsection. 


Related Provisions: 
capital tax. 


History: The opening words of subpara. 219(4)(a)(i.1) amended by 1997, 
c. 25, subsec. 65(1), applicable to 1997 et seg. The opening words for- 
merly read: 


181.3(3)(d)G@)(A), 190.13(c)(i)(A) — Effect on 


(1.1) where, in any taxation year commencing before the end of the 
year, the insurer transferred to a taxable Canadian corporation with 
which it did not deal at arm’s length any property used by it in the 
year in, or held by. it in the year in the course of (within the meaning 
assigned by subsection 138(12)), carrying on an insurance business 
in Canada, and 


Regulations: 2403(1) (prescribed manner and time). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: See list at end of s. 219. 


(5) [Repealed under former Act] 


(5.1) Additional tax on insurer — Where a non-resi- 
dent insurer ceases in a taxation year to carry on all or 
substantially all of an insurance business in Canada, it 
shall, on or before its filing-due date for the year, pay a 
tax for the year equal to 25% of the amount, if any, by 
which 


(a) that portion of the amount determined under para- 
graph (4)(a) for the year in respect of the insurer that 
can reasonably be attributed to the business, including 
the disposition by it of property that was its designated 
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insurance property in respect of the business for the 
year in which the disposition occurred, 


exceeds 


(b) the amount the insurer and a qualified related cor- 
poration of the insurer jointly elect in accordance with 
subsection (5.2) for the year in respect of the business. 


Related Provisions: 18(1)(t) — Tax is non-deductible. 


History: Subsec. 219(5.1) amended by 1997, c. 25, subsec. 65(2), appli- 
cable to 1997 et seg. Subsec. (5.1) formerly read: 


(5.1) Where, in a particular taxation year, a non-resident insurer has 
ceased to carry on all or substantially all of an insurance business in 
Canada, it shall, on or before the day on or before which it is re- 
quired to file a return of income under Part I for the particular year, 
pay a tax for the year equal to 25% of the amount, if any, by which 


(a) that portion of the amount determined under paragraph 
(4)(a) for the particular year in respect of the non-resident in- 
surer that can reasonably be attributed to the business including 
the disposition by it of property that was, at the time of the dis- 
position, used by it in the year in, or held by it in the year in the 
course of (within the meaning assigned by subsection 138(12)), 
carrying on the business 


exceeds 


(b) the amount in respect of which the non-resident insurer and 
a qualified related corporation of the insurer have jointly 
elected in accordance with subsection (5.2) for the particular 
year in respect of the business. 


(5.2) Election by non-resident insurer — Where 


(a) a non-resident insurer has ceased to carry on all or 
substantially all of an insurance business in Canada in 
a taxation year, and 


(b) the insurer has transferred the business to a quali- 
fied related corporation of the insurer and the insurer 
and the corporation have elected to have subsection 
138(11.5) apply in respect of the transfer, 


the insurer and the corporation may elect, in prescribed 
manner and within prescribed time, to reduce the amount 
in respect of which the insurer would otherwise be liable 
to pay tax under subsection (5.1) by an amount not ex- 
ceeding the lesser of 


(c) the amount determined under paragraph (5.1)(a) in 
respect of the insurer in respect of the business, and 


(d) the total of the paid-up capital of the shares of the 
capital stock of the corporation received by the insurer 
as consideration for the transfer of the business and 
any contributed surplus arising on the issue of those 
shares. 


Related Provisions: 138(1 1.9) — Computation of contributed surplus; 
181.3(3)(d)G)(A), 190.13(c)G)(A) — Effect on capital tax. 


Regulations: 2403(2) (prescribed manner and time). 


Interpretation Bulletins: See list at end of s. 219. 


(5.3) Deemed payment of dividend — Where, at any 
time in a taxation year, 


(a) a qualified related corporation of a non-resident in- 
surer ceases to be a qualified related corporation of 
that insurer, or 


(b) the tax deferred account of a qualified related cor- 
poration of a non-resident insurer exceeds the total of 
the paid-up capital in respect of all the shares of the 
capital stock of the corporation and its contributed 
surplus, 


S. 219(7) tax 


the corporation shall be deemed to have paid, immedi- 
ately before that time, a dividend to the insurer in an 
amount equal to 


(c) where paragraph (a) is applicable, the balance of 
the tax deferred account of the corporation at that 
time, or 


(d) where paragraph (b) is applicable, the amount of 

the excess referred to in that paragraph at that time. 
Related Provisions: 138(11.9) — Computation of contributed surplus. 
Interpretation Bulletins: See list at end of s. 219. 


(6) [Repealed under former Act] 
(7) Definitions — In this Part, 


“accumulated 1968 deficit” of a life insurer means such 
amount as can be established by the insurer to be its defi- 
cit as of the end of its 1968 taxation year from carrying on 
its life insurance business in Canada on the assumption 
that the amounts of its assets and liabilities (including 
reserves of any kind) 


(a) as of the end of any taxation year before its 1968 
taxation year, were the amounts thereof determined for 
the purposes of the Superintendent of Insurance for 
Canada or other similar officer, and 


(b) as of the end of its 1968 taxation year, were 


(i) in respect of depreciable property, the capital 
cost thereof as of the first day of its 1969 taxation 
year, 


(ii) in respect of policy reserves, the insurer’s max- 
imum tax actuarial reserves for its 1968 taxation 
year for life insurance policies issued by it in the 
course of carrying on its life insurance business in 
Canada, and 


(iii) in respect of other assets and liabilities, the 
amounts thereof determined as of the end of that 
year for the purpose of computing its income for its 
1969 taxation year; 

History: The definition “accumulated 1968 deficit” in subsec. 219(7) 


amended by 1997, c. 25, subsec. 65(3), applicable to 1997 et seg. The 
definition formerly read: 


“accumulated 1968 deficit” has the meaning assigned by subsection 
138012): 


‘attributed surplus” of an insurer for a taxation year has 
the meaning assigned by regulation; 


History: The definition “attributed surplus” in subsec. 219(7) amended by 
1997, c. 25, subsec. 65(3), applicable to 1997 et seg. The definition for- 
merly read: 
“attributed surplus for the year” has the meaning prescribed for that 
expression; 
Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of 
“attributed surplus for the year’). 


“Canadian investment fund’? has the meaning pre- 
scribed for that expression; 


Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of 
“Canadian investment fund’’). 


“maximum tax actuarial reserves” has the meaning as- 
signed by subsection 138(12); 


“surplus funds derived from operations” has the mean- 
ing assigned by subsection 138(12); 


“tax deferred account” of a qualified related corporation 
at any time means the amount determined by the formula 


Ao 
where 
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A is the total of all amounts each of which is an amount 
in respect of which the qualified related corporation 
and a non-resident insurer have elected jointly before 
that time in accordance with subsection (5.2), and 


B. is the total of all amounts each of which is the amount 
of a dividend deemed by subsection (5.3) to have been 
paid by the qualified related corporation before that 
time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
Interpretation Bulletins: See list at end of s. 219. 


(8) Meaning of “qualified related corporation” — 
For the purposes of this Part, a corporation isa “qualified 
related corporation” of a particular corporation if it is res- 
ident in Canada and all of the issued and outstanding 
shares (other than directors’ qualifying shares) of its capi- 
tal stock (having full voting rights under all circum- 
stances) are owned by 


(a) the particular corporation, 


(b) a subsidiary wholly-owned corporation of the par- 
ticular corporation, 


(c) a corporation of which the particular corporation is 
a subsidiary wholly-owned corporation, 


(d) a subsidiary wholly-owned corporation of a corpo- 
ration of which the particular corporation is also a sub- 
sidiary wholly-owned corporation, or 


(e) any combination of corporations each of which is a 
corporation described in paragraph (a), (b), (c) or (d), 


and, for the purpose of this subsection, a subsidiary 
wholly-owned corporation of a particular corporation in- 
cludes any subsidiary wholly-owned corporation of a cor- 
poration that is a subsidiary wholly-owned corporation of 
the particular corporation. 


Related Provisions: 134 — Status of non-resident-owned investment 
corporation for purposes of s. 219. 


History: Subsec. 219(8) amended by 1998, c. 19, subsec. 219(2), applica- 
ble to taxation years that begin after 1995. Subsec. 219(8) formerly read: 


(8) For the purposes of this Part, a corporation is a “qualified related 
corporation” of a non-resident insurer if it is resident in Canada and 
all of the issued and outstanding shares (other than directors’ quali- 
fying shares) of the capital stock of the corporation (having full vot- 
ing rights under all circumstances) are owned by 


(a) the insurer, 
(b) a subsidiary wholly-owned corporation of the insurer, 


(c) a corporation of which the insurer is a subsidiary wholly- 
owned corporation, 


(d) a subsidiary wholly-owned corporation of a corporation of 
which the insurer is also a subsidiary wholly-owned corpora- 
tion, or 


(e) any combination of corporations each of which is a corpora- 
tion described in paragraph (a), (b), (c) or (d), 


and, for the purpose of this subsection, a subsidiary wholly-owned 
corporation of a particular corporation includes any subsidiary 
wholly-owned corporation of a corporation that is a subsidiary 
wholly-owned corporation of the particular corporation. 


Definitions [s. 219]: “accumulated 1968 deficit” — 138(12), 219(7): 
“allowable capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “attributed surplus” — 219(7), Reg. 2400(4)(b); “base 
amount” — 219(1)(a); “business” — 248(1); “Canada” — 255; “Canadian 
corporation” — 89(1), 248(1); “Canadian investment fund” — 219(7), 
Reg. 2400(4)(b); “carrying on business” — 253; “corporation” — 248(1), 
Interpretation Act 35(1); “depreciable property” — 13(21), 248(1); “des- 
ignated insurance property” — 138(12), 248(1); “dividend” — 248(1); 
“filing-due date” — 248(1); “insurer” — 248(1); “life insurance pol- 
icy” — 138(12), 248(1); “life insurer” — 248(1); “maximum tax actuarial 
reserve” — 138(12), 219(7); “non-resident” — 248(1); “paid-up capi- 
tal” — 89(1), 248(1); “person”, “prescribed”, “property” — 248(1); “prov- 


Income Tax Act 


ince” — Interpretation Act 35(1); “qualified property” — 219(1)(1); “qual- 
ified related corporation” — 219(8); “qualifying share” — 192(6), 248(1) 
[not intended to apply to s. 219]; “regulation” — 248(1); “resident in Can- 
ada” — 250; “share” — 248(1); “subsidiary wholly-owned © corpora- 
tion” — 219(8), 248(1); “surplus funds derived from operations” — 
138(12), 219(7); “tax deferred account” — 219(7); “taxable Canadian cor- 
poration” — 89(1), 248(1); “taxable Canadian | property” — 219(1.1), 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” — 248(1); “taxation year” — 
249. 


interpretation Bulletins [s. 219]: IT-137R3: Additional tax on certain 
corporations carrying on business in Canada; IT-393R2: Election re tax on 
rents and timber royalties — non-residents. 


219.1 Corporate emigration — Where a taxation year 
of a corporation is deemed by paragraph 128.1(4)(a) to 
have ended at any time; the corporation shall, on or before 
its filing-due date for the year, pay a tax under this Part 
for the year equal to 25% of the amount, if any, by which 


(a) the fair market value of all the property owned by 
the corporation immediately before that time 


exceeds the total of 


(b) the paid-up capital in respect of all the issued and 
outstanding shares of the capital stock of the corpora- 
tion immediately before that time, 


(c) all amounts (other, than amounts payable by the 
corporation in respect of dividends and amounts paya- 
ble under this section) each of which is a debt owing 
by the corporation, or an obligation of the corporation © 
to pay an amount, that is outstanding at that time, and 


(d) where a tax was payable by the corporation under 
subsection 219(1) or this section for a preceding taxa- 
tion year that began before 1996 and after the corpora- 
tion last became resident in Canada, 4 times the total 
of all amounts that would, but for sections 219.2 and 
219.3 and any agreement or convention between the 
Government of Canada and the government of any 
other country that has the force of law in Canada, have 
been so payable. 


Related Provisions: 219.3 — Limitation of tax under 219.1 to rate 
under treaty; Canada-U.S. Tax Treaty:Art. [V:3 (Protocol) — Continuance 
in other jurisdiction. 


History: S. 219.1 amended by 1998, c. 19, s. 220, applicable to 1996 et 
seq. S. 219.1 formerly read: 


219.1 Where at any time a corporation ceases to be a Canadian cor- 
poration, it shall, on or before the day on or before which it is re- 
quired to file a return of income under Part I for its last taxation 
year that began before that time, pay a tax under this Part for that 
year equal to 25% of the amount, if any, by which the fair market 
value at that time of all the property owned by the corporation ex- 
ceeds the total of 


(a) the paid-up capital in respect of all the issued and outstand- 
ing shares of the capital stock of the corporation at that time, 
and 


(b) all amounts, other than amounts payable by. the corporation 
in respect of dividends and amounts payable under this section, 
each of which is the amount of any debt owing by the corpora- 
tion, or any other obligation of the corporation to pay an 
amount, that is outstanding at that time. 


S. 219.1 substituted by 1994, c. 21, s. 99, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 
1994, c. 21 (see under 250(5.1)), s. 219.1 as amended applies to the corpo- 
ration from the time at which the corporation was first granted articles of 
continuation (or similar constitutional documents) in another jurisdiction. 
That section formerly read: 


219.1 Where a taxation year of a corporation is deemed by section 
88.1 to have ended, it shall, on or before the day on or before which 
it is required to file a return of income under Part I for the year, pay 
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a tax under this Part for that year equal to 25% of the amount, if 
any, by which 


(a) the total of all amounts each of which is the proceeds of 
disposition deemed by virtue of paragraph 88.1(e) to have been 
received by the corporation 


exceeds the total of 


(b) the paid-up capital in respect of all the issued and outstand- 
ing shares of the capital stock of the corporation immediately 
before the end of the year, and 


(c) all amounts, other than amounts payable by the corporation 
in respect of dividends, each of which is the amount of any debt 
owing by the corporation, or any other obligation of the corpo- 
ration to pay an amount, that was outstanding at the end of the 
year. 


Definitions [s. 219.1]: “amount” — 248(1); “Canadian corporation” — 
89(1), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “‘divi- 
dend” — 248(1); “paid-up capital” — 89(1), 248(1); “property” — 
248(1); “share” — 248(1); “taxation year” — 249. 

Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 


tions carrying on business in Canada; IT-451R: Deemed disposition and 
acquisition on ceasing to be or becoming resident in Canada. 


219.2 Limitation on rate of branch tax — Notwith- 
standing any other provision of this Act, where an agree- 
ment or convention between the Government of Canada 
and the government of another country that has the force 
of law in Canada 


(a) does not limit the rate of tax under this Part on cor- 
porations resident in that other country, and 


(b) provides that, where a dividend is paid by a corpo- 
ration resident in Canada to a corporation resident in 
that other country that owns all of the shares of the 
capital stock of the corporation resident in Canada, the 
rate of tax imposed on the dividend shall not exceed a 
specified rate, 


any reference in section 219 to a rate of tax shall, in re- 
spect of a taxation year of a corporation to which that 
agreement or convention applies on the last day of that 
year, be read as a reference to the specified rate. 


Related Provisions: Canada-U.S. Tax Treaty:Art. X:2 — Limit on 
withholding tax rate on dividends. 


History: S. 219.2 substituted by 1994, c. 21, s. 100, applicable to 1985 et 
seq. That section formerly read: 


219.2 Limitation on rate of Part XIV tax — Notwithstanding any 
other provision of this Act, where an agreement or convention be- 
tween the Government of Canada and the government of any other 
country that has the force of law in Canada 
(a) does not limit the rate of tax under this Part on corporations 
resident in that other country, and 
(b) provides that where a dividend is paid by a corporation resi- 
dent in Canada to a resident of that other country the rate of tax 
imposed thereon shall not exceed a specified rate, 
any reference in this Part to a rate of tax shall, in respect of a taxa- 
tion year of a corporation to which that agreement or convention 
applies on the last day of that year, be read as a reference to the 
specified rate. 
Definitions [s. 219.2]: “Canada” — 255; “corporation” — 248(1), /n- 
terpretation Act 35(1); “dividend” — 248(1); “property” — 248(1); “resi- 
dent in Canada” — 250; “share’’ — 248(1); “taxation year” — 249. 
Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


219.3 Effect of tax treaty — For the purpose of section 
219.1, where an agreement or convention between the 
Government of Canada and the government of another 
country that has the force of law in Canada provides that 
the rate of tax imposed on a dividend paid by a corpora- 
tion resident in Canada to a corporation resident in the 
other country that owns all of the shares of the capital 
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stock of the corporation resident in Canada shall not ex- 
ceed a specified rate, the reference in section 219.1 to 
“25%” shall, in respect of a corporation that ceased to be 
resident in Canada and to which the agreement or conven- 
tion applies at the beginning of its first taxation year after 
its taxation year that is deemed by paragraph 128.1(4)(a) 
to have ended, be read as a reference to the specified rate 
unless it can reasonably be concluded that one of the main 
reasons that the corporation became resident in the other 
country was to reduce the amount of tax payable under 
this Part or Part XIII. 


History: S. 219.3 amended by 1998, c. 19, s. 220.1, applicable to 1996 et 
seq. S. 219.3 formerly read: 


219.3 Effect of tax agreement or convention — For the purpose 
of section 219.1, where an agreement or convention between the 
Government of Canada and the government of another country that 
has the force of law in Canada provides that,.where a dividend is 
paid by a corporation resident in Canada to a corporation resident in 
that other country that owns all of the shares of the capital stock of 
the corporation resident in Canada, the rate of tax imposed on the 
dividend shall not exceed a specified rate, the reference in section 
219.1 to a rate of tax shall, in respect of a corporation that ceased to 
be a Canadian corporation and to which the agreement or conven- 
tion applies on the first day of the taxation year after the taxation 
year in which the corporation ceased to be a Canadian corporation, 
be read as a reference to the specified rate unless, having regard to 
all the circumstances, it can reasonably be concluded that one of the 
main reasons for the corporation becoming resident in that other 
country was to reduce the amount of tax payable under this Part or 
Part XU. 


S. 219.3 added by 1994, c. 21, s. 100, applicable to 1985 ef seg. except 
that, in applying s. 219.3 to taxation years that end before July 1993, it 
shall be read without reference to the words “unless, having regard to all 
the circumstances, it can reasonably be concluded that one of the main 
reasons for the corporation becoming resident in that other country was to 
reduce the amount of tax payable under this Part or Part XII”. 


Definitions [s. 219.3]: “Canadian corporation” — 89(1), 248(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “resi- 
dent in Canada” — 250; “share” — 248(1); “taxation year” — 249. 


PART XV — ADMINISTRATION AND 
ENFORCEMENT 


Administration 


220. (1) Minister’s duty — The Minister shall adminis- 
ter and enforce this Act and the Commissioner of Cus- 
toms and Revenue may exercise all the powers and per- 
form the duties of the Minister under this Act. 


Related Provisions: 166 — Assessment not to be vacated by reason of 
CRA failure to follow proper procedures; 220(2.01) — Delegation of 
powers; Canada Customs and Revenue Agency Act — Establishment of 
CCRA; Interpretation Act 24(2) — Power of others to act for Minister; 
Interpretation Act 31(2) — Ancillary powers granted to enable work to be 
done. 


History: Subsec. 220(1) amended by 1999, c. 17, s. 164, proclaimed into 
force November 1, 1999. The subsec. formerly read: 


(1) The Minister shall administer and enforce this Act and control 
and supervise all persons employed to carry out or enforce this Act 
and the Deputy Minister of National Revenue may exercise all the 
powers and perform the duties of the Minister under this Act. 
“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 220(1) by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 
Selected Cases [subsec. 220(1)]: Wenger's Lid. v. MNR, [1992] 2 
C.T.C. 2479 (TCC) (Late payment “surcharge” on sale price of goods was 
“interest’’). 
Regulations: 900 (delegation of powers and duties to other officials). 
I.T. Technical News: No. 8 (publication of advance tax rulings); No. 9 
(electronic publication of severed rulings); No. 14 (the Income Tax rulings 
and Interpretations Directorate — common deficiencies or omissions in 
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requests for advance rulings); No. 18 (The advance income tax rulings 
process — practical problems and possible solutions). 


(2) Officers, clerks and employees — Such officers, 
clerks and employees as are necessary to administer and 
enforce this Act shall be appointed or employed in the 
manner authorized by law. 

Related Provisions: 220(2.01) — Delegation of powers; Interpretation 


Act 23(1) — Public officers hold office during pleasure; Interpretation Act 
31(2) — Ancillary powers granted to enable work to be done. 


(2.01) Delegation — The Minister may authorize an of- 
ficer or a class of officers to exercise powers or perform 
duties of the Minister under this Act. 

Related Provisions: Jnterpretation Act 23(1) — Public officers hold 


office during pleasure; /nterpretation Act 31(2)— Ancillary powers 
granted to enable work to be done. 


History: Subsec. 220(2.01) added by 1998, c. 19, subsec. 221(1), in force 
on June 18, 1998. 


Subsec. 221(3) of the said c. 19 provides: 


Any power or duty of the Minister of National Revenue delegated to 
an officer or a class of officers by a regulation made under para. 
221(1)(f) before [June 18, 1998] continues to. be delegated to that of- 
ficer or that class of officers until an authorization by that Minister 
made under subsec. 220(2.01) changes the delegation of that power or 
duty. 


(2.1) Waiver of filing of documents — Where any 
provision of this Act or a regulation requires a person to 
file a prescribed form, receipt or other document, or to 
provide prescribed information, the Minister may waive 
the requirement, but the person shall provide the docu- 
ment or information at the Minister’s request. 


History: Subsec. 220(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 127(1), applicable to 1992 ef seq. 


Interpretation Builetins: IT-495R2: Child care expenses. 
Charities Policies: CPC-016: Religious charities — Form T3010. 


(3) Extensions for returns — The Minister may at 
any time extend the time for making a return under this 
Act. However, the extension does not apply for the pur- 
pose of calculating a penalty that a person is liable to pay 
under section 162 if the person fails to make the return 
within the period of the extension. 


Related Provisions: 127.4(5.1) — Authorization for late LSVCC in- 
vestments; 146(22)— Authorization for late RRSP contributions; 


History: Subsec. 220(3) amended by 2003, c. 15, s. 129, applicable in 
respect of extensions granted after February 18, 2003. The subsec. for- 
merly read: 


(3) The Minister may at any time extend the time for making a re- 
turn under this Act. 


Selected Cases [subsec. 220(3)]: Kutlu v. R., [2000] 4 C.T.C. 129 
(FCTD) (Minister’s discretion improperly exercised). 


(3.1) Waiver of penalty or interest — The Minister 
may at any time waive or cancel all or any portion of any 
penalty or interest otherwise payable under this Act by a 
taxpayer or partnership and, notwithstanding subsections 
152(4) to (5), such assessment of the interest and penal- 
ties payable by the taxpayer or partnership shall be made 
as 1S necessary to take into account the cancellation of the 
penalty or interest. 


Proposed Amendment — 220(3.1)— 10-year | 
limit 

Federal budget, Notice of Ways and Means Motion, 

March 23, 2004: (22) That, for requests made in a calendar 

year that is after 2004, by a taxpayer who is an individual (other 

than a trust) or a testamentary trust, the Minister of National 

Revenue may not, in respect of a taxation year of the taxpayer 
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that ended more than ten calendar years before the sepia 7 
that calendar you 


0) waive or r cancel. poder eins tice: 22003. 1) of the Act all 
or any portion of any penalty assessed in or in Signet of, or 
interest otherwise accrued during, the taxation year . 


(23), That, for requests made i in a calendar ' year that i is after 2004, 


bya taxpayer or a partnership, the Minister of National Revenue 


may not in respect of a taxation year of the taxpayer (or, in the 
case of a partnership, a fiscal period of the partnership) that en- 
1ore than ten calendar years b before the beginning of that 
calendar year 


(a) waive or cancel, ones. eubsection 22003, 1) oF fie: ae. all 

or any portion of any penalty assessed in or in respect of, or 
est otherwise aectued curing, the taxation yee or fiscal 

“period . : _ . _ 


Federal bur ‘Supplementary Information, March 23, 


Related Provisions: 161.3 — CCRA discretion to cancel interest and 
penalty up to $25; 164(1.5) — Late refund of overpayment; 164(3.2) — 
Interest on refunds and repayments; 165(1.2) — Limitation of right to ob- 
ject; 225.1(1) —No collection restrictions following assessment. 


History: Subsec. 220(3.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 127(2), applicable to 1985 et seg. Subsec. (3.1) formerly read: 


(3.1) The Minister may at any time waive or cancel all or any por- 
tion of any penalty or interest otherwise payable under this Act by a 
taxpayer or a partnership. 


Subsec. 220(3.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to penalties and interest in respect of 1985 ef seq. 


Selected Cases [subsec. 220(3.1)]: Johnston v. R., [2003] 4 C.T.C. 
32 (FCTD) (Misapprehension as to relevant facts allows court to interfere 
with exercise of discretion); Harold v. Canada (CCRA), [2003] 4 C.T.C. 
21 (FCTD) (Standard of review is patent unreasonableness); Robertson v. 
MNR, [2003] 2 C.T.C. 78 (RCTD) (Minister’s decision tainted by errone- 
ous findings of fact); Edwards v. Canada (CCRA), [2002] 3 C.T.C. 339 
(FCTD) (Standard for review of exercise of discretion is patent 
unreasonableness); MacKay v. Canada (CCRA), [2002] 2 C.T.C. 138 
(FCTD) (Standard for review of exercise of discretion is “patent 
unreasonableness”’); Edison v. R., [2001] 3 C.T.C. 233 (FCTD) (Officers 
taking part in decision not to apply provision should not also be part of 
review process); Hillier v. Canada (A.G.), [2001] 3 C.T.C. 157 (FCA); 
rev’g [2001] 1 C.T.C. 12 (FCTD) (Courts will interfere with exercise of 
discretion if conduct does not meet statutory standard); Syal v. Canada 
(A.-G.), [1999] 3 C.T.C. 666 (FCTD) (Discretion under fairness package is 
Minister’s, not Court’s); Bilida v. MNR, [1997] 2 C.T.C. 143. (RFCTD) 
(Court will review Méinister’s decision if ali relevant factors not 
considered); Taylor v. Canada, [1995] 2 C.T.C. 2133 (TCC) (Provision 
applies only to penalties and interest payable after assessment); Housser v. 
Canada, [1994] 2.C.T.C. 2233 (TCC) (Court will not second-guess Min- 
ister on exercise of discretion); Montgomery v. Canada, [1994] 2 C.T.C. 
57 (FCTD) (Minister’s power to waive interest and penalties applies to 
1985 and subsequent years); Wasson (P.G.) v. Canada, [1993] 2 C.T.C. 
2338 (TCC) (Court had no jurisdiction to make declaratory judgment that 
Minister wrong not to waive interest and penalties). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties; 98-1R: Collections policies. 


(3.2) Late, amended or revoked elections — Where 


(a) an election by a taxpayer or a partnership under a 
provision of this Act or a regulation that is a pre- 
scribed provision was not made on or before the day 
on or before which the election was otherwise required 
to be made, or 


(b) a taxpayer or partnership has made. an election 
under a provision of this Act or a regulation that is a 
prescribed provision, 


the Minister may, on application by the taxpayer or the 
partnership, extend the time for making the election re- 
ferred to in paragraph (a) or grant permission to amend or 
revoke the election referred to in paragraph (b). 
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Federal aldaue’ 'iagtieg of Ways an 
March 23, 2004: (22) That, for requests 
year that is after 2004, by a taxpayer who 
than a trust) or a ‘testamentary trust, the Mi 
Revenue may not, in respect of a taxation year 
that ended more than ten calendar years heine the 
that calendar year 


: @ sient the ie for cine an electi 
- sion 10" iammend a tevoke - an i election, 


23) That, fork reque: 
by a taxpayer or a partnership, t 
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case of a nega a fi 


2004: see under 15242 on - — ed. : 


Related Provisions: 60(1), 60(1)(iv) — Minister may accept late rol- 
lover of RRSP after death to spouse, child or grandchild; 127.4(5.1) — 
Authorization for late LSVCC investments; 146(22) — Authorization for 
late RRSP contributions; 220(3) — Late filing allowed by extending time 
for return; 220(3.21)— Certain designations deemed to be elections; 
220(3.3) — Date of late election, amended election or revocation; 
220(3.4) — Consequential assessment; 220(3.5) — Penalty for late filed, 
amended or revoked elections. 


History: Subsec. 220(3.2) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 181(1), applicable to elections in respect of 1985 ef seq. 


Selected Cases [subsec. 220(3.2)]: Coster v. R., [2003] 3 C.T.C. 
2163 (TCC) (Only Minister can grant extension); McNabb Family Trust v. 
Canada, [1996] 3 C.T.C. 126 (FCTD) (Test is whether Minister acted ar- 
bitrarily or unfairly, not what Court might have decided). 


Regulations: 600. (prescribed provisions). 
Interpretation Bulletins: IT-!20R5: Principal residence. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(3.21) Designations and allocations — For the pur- 
pose of subsection (3.2), 


(a) a designation in any form prescribed for the pur- 
pose of paragraph 80(2)(i) or any of subsections 80(5) 
to (11) or 80.03(7) is deemed to be an election under a 
prescribed provision of this Act; and 


(b) a designation or allocation under subsection 
132.11(6) is deemed to be an election under a pre- 
scribed provision of this Act. 


History: Subsec. 220(3.21) amended by 1999, c. 22, s. 78, in force June 
17, 1999. It formerly read: 


(3.21) Designations under section 80 and _ subsection 
80.03(7) — For the purposes of subsection (3.2), a designation in 
any form prescribed for the purpose of paragraph 80(2)(i) or any of 
subsections 80(5) to (11) or 80.03(7) shall be deemed to be an elec- 
tion under a prescribed provision of this Act. 


220(3.21) added by 1995, c. 21, s. 42, applicable June 22, 1995. 


Subsec. 


(3.3) Date of late election, amended election or 
revocation — Where, under subsection (3.2), the Min- 
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ister has extended the time for making an election or 
granted permission to amend or revoke an election, 


(a) the election or the amended election, as the case 
may be, shall be deemed to have been made on the day 
on or before which the election was otherwise required 
to be made and in the manner in which the election 
was otherwise required to be made, and, in the case of 
an amendment to an election, that election shall be 
deemed, otherwise than for the purposes of this sec- 
tion, never to have been made; and 


(b) the election that was revoked shall be deemed, oth- 
erwise than for the purposes of this section, never to 
have been made. 


Related Provisions: 220(3.4) — Assessment to take late filing into 
account. 


History: Subsec. 220(3.3) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 181(1), applicable to elections in respect of 1985 et seq. 


(3.4) Assessments — Notwithstanding subsections 
152(4), (4.01), (4.1) and (5), such assessment of the tax, 
interest and penalties payable by each taxpayer in respect 
of any taxation year that began before the day an applica- 
tion is made under subsection (3.2) to the Minister shall 
be made as is necessary to take into account the election, 
the amended election or the revocation, as the case may 
be, referred to in subsection (3.3). 

Related Provisions: 164(1.5) — Refunds; 164(3.2) — Interest on re- 


funds and repayments; 165(1.1) — Limitation of right to object to assess- 
ment or determination; 169(2)(a) — Limitation of right to appeal. 


History: Subsec. 220(3.4) amended by 1998, c. 19, subsec. 221(2), appli- 
cable to elections in respect of 1985 et seg. Subsec. 220(3.4) formerly 
read: 


(3.4) Notwithstanding subsections 152(4), (4.1) and (5), such as- 
sessment of the tax, interest and penalties payable by each taxpayer 
in respect of any taxation year commencing before the day an appli- 
cation is made under subsection (3.2) to the Minister shall be made 
as 1s necessary to take into account the election, the amended elec- 
tion or the revocation, as the case may be, referred to in subsection 
(3.3). 


Subsec. 220(3.4) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 ef seq. 


(3.5) Penalty for late filed, amended or revoked 
elections — Where, on application by a taxpayer or a 
partnership, the Minister extends the time for making an 
election or grants permission to amend or revoke an elec- 
tion, the taxpayer or the partnership, as the case may be, 
is liable to a penalty equal to the lesser of 


(a) $8,000, and 


(b) the product obtained when $100 is multiplied by 
the number of complete months from the day on or 
before which the election. was required to be made to 
the day the application was made in a form satisfac- 
tory to the Minister. 


Related Provisions: 220(3.6) — Assessment of penalty. 


History: Subsec. 220(3.5) added by 1994, c. 7, Sch. If (1991, c. 49), sub- 
sec. 181(1), applicable to elections in respect of 1985 ef seq. 


(3.6) Unpaid balance of penalty — The Minister 
shall, with all due dispatch, examine each election, 
amended election and revoked election referred to in sub- 
section (3.3), assess any penalty payable and send a no- 
tice of assessment to the taxpayer or the partnership, as 
the case may be, and the taxpayer or the partnership, as 
the case may be, shall pay forthwith to the Receiver Gen- 
eral the amount, if any, by which the penalty so assessed 
exceeds the total of all amounts previously paid on ac- 
count of that penalty. 


Related Provisions: 161(11)(c) — Interest on penalties. 
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History: Subsec. 220(3.6) added by 1994, c. 7, Sch. 11.(1991, c. 49), sub- 
sec. 181(1), applicable to elections in respect of 1985 et seq. 


(3.7) idem — The provisions of Divisions I and J of Part 
I apply, with such modifications as the circumstances re- 
quire, to an assessment made under this section as though 
it had been made under section 152. 


History: Subsec. 220(3.7) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 181(1), applicable to elections in respect of 1985 et seq. 


(4) Security — The Minister may, if the Minister con- 
siders it advisable in a particular case, accept security for 
payment of any amount that is or may become payable 
under this Act. 

Related Provisions: 159(2)—Certificate before distribution; 


222(8)(b) — Extension of 10-year limitation period on collection action 
while security held; 222.1 — Application to awards of court costs. 


Regulations: 2200 (Minister may discharge security). 


(4.1) Idem — Where a taxpayer has objected to or ap- 
pealed from an assessment under this Act, the Minister 
shall, while the objection or appeal is outstanding, accept 
adequate security furnished by or on behalf of the tax- 
payer for payment of the amount in controversy except to 
the extent that the Minister may collect the amount be- 
cause of subsection 225.1(7). 


Related Provisions: 222(8)(b) — Extension of 10-year limitation pe- 
riod on collection action while security held. 


History: Subsec. 220(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 127(3). Subsec. (4.1) formerly read: 


(4.1) Idem where objection or appeal — Where a taxpayer has 
objected to or appealed from an assessment under this Act, the Min- 
ister shall accept adequate security furnished by or on behalf of the 
taxpayer for payment of the amount in controversy while the objec- 
tion [or] appeal is outstanding. 


(4.2) Surrender of excess security — Where at any 
time a taxpayer requests in writing that the Minister sur- 
render any security accepted by the Minister under sub- 
section (4) or (4.1), the Minister shall surrender the secur- 
ity to the extent that the value of the security exceeds the 
total of amounts payable under this Act by the taxpayer at 
that time. 


Related Provisions: 222.1 — Application to awards of court costs. 


(4.3) Security furnished by a member institution 
of a deposit insurance corporation — The Minister 
shall accept adequate security furnished by or on behalf 
of a taxpayer that is a member institution in relation to a 
deposit insurance corporation (within the meaning as- 
signed by subsection 137.1(5)) for payment of 


(a) the tax payable under this Act by the taxpayer for a 
taxation year, to the extent that the amount of that tax 
exceeds the amount that that tax would be if no 
amount that the taxpayer is obliged to repay to the cor- 
poration were included under paragraph 137.1(10)(a) 
or (b) in computing the taxpayer’s income for the year 
or a preceding taxation year, and 


(b) interest payable under this Act by the taxpayer on 
the amount determined under paragraph (a), 


until the earlier of 


(c) the day on which the taxpayer’s obligation referred 
to in paragraph (a) to repay the amount to the corpora- 
tion is settled or extinguished, and 


(d) the day that is 10 years after the end of the year. 


History: Para. 220(4.3)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 181(2), to substitute “for the year or a preceding taxation year” for 
“for the year’, applicable after July 13, 1990. 
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(4.4) Additional security — The adequacy of security 
furnished by or on behalf of a taxpayer under subsection 
(4.3) shall be determined by the Minister and the Minister 
may require additional security to be furnished from time 
to time by or on behalf of the taxpayer where the Minister 
determines that the security that has been furnished is no 
longer adequate. 


History: Subsec. 220(4.4) added by 1987, c. 46, s. 65, applicable after 
February 17, 1987. 


(4.5) Security for departure tax — If an individual 
who is deemed by subsection 128.1(4) to have disposed 
of a property (other than a right to a benefit under, or an 
interest in a trust governed by, an employee benefit plan) 
at any particular time in a taxation year (in this section 
referred to as the individual’s “emigration year’) elects, 
in prescribed manner on or before the individual’s bal- 
ance-due day for the emigration year, that this subsection 
and subsections (4.51) to (4.54) apply in respect of the 
emigration year, 


(a) the Minister shall, until the individual’s balance- 
due day for a particular taxation year that begins after 
the particular time, accept adequate security furnished 
by or on behalf of the individual on or before the indi- 
vidual’s balance-due day for the emigration year for 
the lesser of 


(i) the amount determined by the formula 


A-—-B-[C(A-—B)/A) x C] 
where 


A. is the total amount of taxes under Parts J and I.1 
that would be payable by the individual for the 
emigration year if the exclusion or deduction of 
each amount referred to in paragraph 161(7)(a) 
were not taken into account, 


B is the total amount of taxes under those Parts 
that would have been so payable if each pro- 
perty (other than a right to a benefit under, or an 
interest in a trust governed by, an employee 
benefit plan) deemed by subsection 128.1(4) to 
have been disposed of at the particular time, 
and that has not been subsequently disposed of 
before the beginning of the particular year, were 
not deemed by subsection 128.1(4) to have been 
disposed of by the individual at the particular 
time, and 


C is the total of all amounts deemed under this or 
any other Act to have been paid on account of 
the individual’s tax under this Part for the emi- 
gration year, and 


(i1) if the particular year immediately follows the 
emigration year, the amount determined under sub- 
paragraph (i), and in any other case, the amount de- 
termined under this paragraph in respect of the in- 
dividual for the taxation year that immediately 
precedes the particular year; and 


(b) except for the purposes of subsections 161(2), (4) 
and (4.01), 


(1) interest under this Act for any period that ends 
on the individual’s balance-due day for the particu- 
lar year and throughout which security is accepted 
by the Minister, and 


(11) any penalty under this Act computed with ref- 
erence to an individual’s tax payable for the year 
that was, without reference to this paragraph, 
unpaid 
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shall be computed as if the particular amount for 
which adequate security has been accepted under this 
subsection were an amount paid by the individual on 
account of the particular amount. 
Related Provisions: 128.1(6) — Tax cancelled if emigrant returns to 
Canada; 128.3 — Shares acquired on rollover deemed, to be same shares 
for 220(4.5); 152(10) — Posted security deemed not to be tax assessed for 
purposes of administration of provincial tax; 220(4.51) — Exemption for 
first $25,000 of security; 220(4.52) — Security. effective only for depar- 
ture tax; 220(4.53) — Where security proves inadequate; 220(4.54) — Ex- 
tension of time for making election; 220(4.7) — Reduction in security for 
undue hardship; 257 — Formula cannot calculate to less than zero. 


Forms: T1244: Election, under subsec. 220(4.5) of the /TA, to defer the 
payment of tax on income re deemed disposition of property. 


(4.51) Deemed security — If an individual (other than 
a trust) elects under subsection (4.5) that that subsection 
apply in respect of a taxation year, for the purposes of this 
subsection and subsections (4.5) and (4.52) to (4.54), the 
Minister is deemed. to have accepted at any time after the 
election is made adequate security for a total amount of 
taxes payable under Parts I and I.1 by the individual for 
the emigration year equal to the lesser of 


(a) the total amount of those taxes that would be paya- 
ble for the year by an inter vivos trust resident in. Can- 
ada (other than a trust described in subsection 122(2)) 
the taxable income of which for the year is $50,000, 
and 


(b) the greatest amount for which the Minister is re- 
quired to accept security furnished by or on behalf of 
the individual under subsection (4.5) at that time in re- 
spect of the emigration year, 


and that security is deemed to have been furnished by the 
individual before the individual’s balance-due day for the 
emigration year. 


(4.52) Limit — Notwithstanding subsections (4.5) and 
(4.51), the Minister is deemed at any time not to have ac- 
cepted security under subsection (4.5) in respect of an in- 
dividual’s emigration year for any amount greater than 
the amount, if any, by which 


(a) the total amount of taxes that would be payable by 
the individual under Parts I and I.1 for the year if the 
exclusion or deduction of each amount referred to in 
paragraph 161(7)(a), in respect of which the day deter- 
mined under paragraph 161(7)(b) is after that time, 
were not taken into account 


exceeds 


(b) the total amount of taxes that would be determined 
under paragraph (a) if this Act were read without ref- 
erence to subsection 128.1(4). 


(4.53) Inadequate security — Subject to subsection 
(4.7), if it is determined at any particular time that secur- 
ity accepted by the Minister under subsection (4.5) is not 
adequate to secure the particular amount for which it was 
furnished by or on behalf of an individual, 


(a) subject to a subsequent application of this subsec- 
tion, the security shall be considered after the particu- 
lar time to secure only the amount for which it is ade- 
quate security at the particular time; 


(b) the Minister shall notify the individual in writing 
of the determination and shall accept adequate secur- 
ity, for all or any part of the particular amount, fur- 
nished by or on behalf of the individual within 90 days 
after the day of notification; and 


(c) any security accepted in accordance with para- 
graph (b) is deemed to have been accepted by the Min- 
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ister under subsection (4.5) on account of the particu- 
lar amount at the particular time. 


Related Provisions: 220(4.54)(c) — Extension of 90-day period under 
(4.53)(b). 


(4.54) Extension of time — If in the opinion of the 
Minister it would be just and equitable to do so, the Min- 
ister may at any time extend 


(a), the time for making an election under subsection 
(4.5); 


(b) the time for furnishing and accepting security 
under subsection (4.5); or 


(c) the 90-day period for the acceptance of security 
under paragraph (4.53)(b). 


(4.6) Security for tax on distributions of taxable 
Canadian property to non-resident benefi- 
ciaries — Where 


(a) solely because of the application of subsection 
107(5), paragraphs 107(2)(a) to (c) do not apply to a 
distribution by a trust in a particular taxation year (in 
this section referred to as the trust’s “distribution 
year’) of taxable Canadian property, and 


(b) the trust elects, in prescribed manner on or before 
the trust’s balance-due day for the distribution year, 
that this subsection and subsections (4.61) to (4.63) 
apply in respect of the distribution year, 


the following rules apply: 


(c) the Minister shall, until the trust’s balance-due day 
for a subsequent taxation year, accept adequate secur- 
ity furnished by or on behalf of the trust on or before 
the trust’s balance-due day for the distribution year for 
the lesser of ' 


(1) the amount determined by the formula 


A—B—[((A —B)/A) x C] 
where 


A. is the total amount of taxes under Parts I and I.1 
that would be payable by the trust for the distri- 
bution year if the exclusion or deduction of 
each amount referred to in paragraph 161(7)(a) 
were not taken into account, 


B is the total amount of taxes under those Parts 
that would have been so payable if the rules in 
subsection 107(2) (other than the election re- 
ferred to in that subsection) had applied to each 
disposition by the trust in the distribution year 
of property (other than property subsequently 
disposed of before the beginning of the subse- 
quent year) to which paragraph (a) applies, and 


C. is the total of all amounts deemed under this or 
any other Act to have been paid on account of 
the trust’s tax under this Part for the distribution 
year, and 


(11) where the subsequent year immediately follows 
the distribution year, the amount determined under 
subparagraph (i), and in any other case, the amount 
determined under this paragraph in respect of the 
trust for the taxation year that immediately pre- 
cedes the subsequent year, and 


(d) except for the purposes of subsections 161(2), (4) 
and (4.01), 


(1) interest under this Act for any period ending on 
the trust’s balance-due day for the subsequent year 
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and throughout which security is accepted by the 
Minister, and 


(11) any penalty under this Act computed with ref- 
erence to the trust’s tax payable for the year that 
was, without reference to this paragraph, unpaid 


shall be computed as if the particular amount for 
which adequate security has been accepted under this 
subsection were an amount paid by the trust on ac- 
count of the particular amount. 


Related Provisions: 128.3 — Shares acquired on rollover deemed to be 
same shares for 220(4.6); 152(10) — Posted security deemed not to be tax 
assessed for purposes of administration of provincial tax; 220(4.61) — Se- 
curity effective only for tax caused by 107(5); 220(4.62) — Where secur- 
ity proves inadequate; 220(4.63) — Extension of time for making election; 
220(4.7) — Reduction in security for undue hardship; 257 — Formula 
cannot calculate to less than zero. 


(4.61) Limit — Notwithstanding subsection (4.6), the 
Minister is deemed at any time not to have accepted se- 
curity under that subsection in respect of a trust’s distri- 
bution year for any amount greater than the amount, if 
any, by which 


(a) the total amount of taxes that would be payable by 
the trust under Parts I and I.1 for the year if the exclu- 
sion or deduction of each amount referred to in para- 
graph 161(7)(a), in respect of which the day deter- 
mined under paragraph 161(7)(b) is after that time, 
were not taken into account 


exceeds 


(b) the total amount of taxes that would be determined 
under paragraph (a) if paragraphs 107(2)(a) to (c) had 
applied to each distribution by the trust in the year of 
property to which paragraph (1)(a) applies. 


(4.62) Inadequate security — Subject to subsection 
(4.7), where it 1s determined at any particular time that 
security accepted by the Minister under subsection (4.6) 
is not adequate to secure the particular amount for which 
it was furnished by or on behalf of a trust, 


(a) subject to a subsequent application of this subsec- 
tion, the security shall be considered after the particu- 
lar time to secure only the amount for which it is ade- 
quate security at the particular time; 


(b) the Minister shall notify the trust in writing of the 
determination and shall accept adequate security, for 
all or any part of the particular amount, furnished by 
or on behalf of the trust within 90 days after the notifi- 
cation; and 


(c) any security accepted in accordance with para- 
graph (b) is deemed to have been accepted by the Min- 
ister under subsection (4.6) on account of the particu- 
lar amount at the particular time. 


(4.63) Extension of time — Where in the opinion of 
the Minister it would be just and equitable to do so, the 
Minister may at any time extend 


(a) the time for making an election under subsection 
(4.6); 


(b) the time for furnishing and accepting security 
under subsection (4.6); or 


(c) the 90-day period for the acceptance of the security 
under paragraph (4.62)(b). 


Income Tax Act 


(4.7) Undue hardship — If, in respect of any period of 
time, the Minister determines that an individual who has 
made an election under either of subsection (4.5) or (4.6) 


(a) cannot, without undue hardship, pay or reasonably 
arrange to have paid on the individual’s behalf, an 
amount of taxes to which security under that subsec- 
tion would relate, and 


(b) cannot, without undue hardship, provide or reason- 
ably arrange to have provided on the individual’s be- 
half, adequate security under that subsection, 


the Minister may, in respect of the election, accept for the 
period security different from, or of lesser value than, that 
which the Minister would otherwise accept under that 
subsection. 


Related Provisions: 220(4.71) — Transactions entered into to create 
hardship to be ignored. 


(4.71) Limit — In making a determination under subsec- 
tion (4.7), the Minister shall ignore any transaction that is 
a disposition, lease, encumbrance, mortgage, hypothec, or 
other voluntary restriction by a person or partnership of 
the person’s or partnership’s rights in respect of a pro- 
perty, if the transaction can reasonably be considered to 
have been entered into for the purpose of influencing the 
determination. 

History [220(4.5)—-(4.71)]: Subsecs. 220(4.5) to (4.71) added by 2001, c. 


17, s. 178, applicable to dispositions and distributions that occur at any 
time after October 1, 1996 except that, 


(a) the reference to “$50,000” in para. 220(4.51)(a) shall be read as a 
reference to “$75,000” in respect of emigration years that are before 
2001; and 


(b) if an individual ceased to be resident in Canada, or a distribution 
by a trust occurred to which para. 220(4.6)(a) applies in respect of the 
trust, before the particular day on which the amending legislation is 
assented to, 
(1) an election by the individual under subsec. 220(4.5), or by the 
trust under subsec. 220(4.6), as the case may be, in respect of the 
taxation year that includes that time is deemed to have been made 
in a timely manner if it is made on or before the individual’s fil- 
ing-due date for the taxation year that includes the particular day; 
and 


(ii) security furnished by or on behalf of the individual under sub- 
sec. 220(4.5), or by or on behalf of the trust under subsec. 
220(4.6), as the case may be, is deemed to have been furnished in 
a timely manner if it is furnished on or before the individual’s 
filing-due date for the taxation year that includes the particular 
day. 


(5) Administration of oaths — Any officer or servant 
employed in connection with the administration or en- 
forcement of this Act, if designated by the Minister for 
the purpose, may, in the course of that employment, ad- 
minister oaths and take and receive affidavits, declara- 
tions and affirmations for the purposes of or incidental to 
the administration or enforcement of this Act or regula- 
tions made thereunder, and every officer or servant so 
designated has for those purposes all the powers of a 
commissioner for administering oaths or taking affidavits. 


Related Provisions: /nterpretation Act 19 — Administration of oaths. 


(6) Assignment by corporation — Notwithstanding 
section 67 of the Financial Administration Act and any 
other provision of a law of Canada or a province, a corpo- 
ration may assign any amount payable to it under this 
Act. 


Related Provisions: 220(7)— Assignment not binding on federal 
government. 


History: Subsec. 220(6) added by 1997, c. 25, s. 66, applicable to assign- 


; ments made after March 5, 1996. 
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(7) Effect of assignment — An assignment referred to 
in subsection (6) is not binding on Her Majesty in right of 
Canada and, without limiting the generality of the 
foregoing, 


(a) the Minister is not required to pay to the assignee 
the assigned amount; 


(b) the assignment does not create any liability of Her 
Majesty in right of Canada to the assignee; and 


(c) the rights of the assignee are subject to all equita- 
ble and statutory rights of set-off in favour of Her 
Majesty in right of Canada. 


History: Subsec. 220(7) added by 1997, c. 25, s. 66, applicable to assign- 
ments made after March 5, 1996. 


Definitions [s. 220]: “amount” — 248(1); “assessment” — 220; “‘bal- 
ance-due day” — 248(1); “Commissioner of Customs and Revenue” — 
Canada Customs and Revenue Agency Act s. 25; “corporation” — 248(1), 
Interpretation Act 35(1); “deposit insurance corporation” — 137.1(5); 
“disposition” — 248(1); “distribution year” — 220(4.6)(a); “emigration 
year’ — 220(4.5); “employed”, “employee benefit plan”, “employ- 
ment’ — 248(1); “Her Majesty” — Jnterpretation Act 35(1); “individual”, 
“insurance corporation” — 248(1); “inter vivos trust’ — 108(1), 248(1); 
“Minister”, “non-resident” — 248(1); “oath” — Interpretation Act 35(1); 
“officer” — 248(1)“office”; “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “resident in Canada” — 250; “‘se- 
curity” — Interpretation Act 35(1); “servant” — 248(1)“employment”; 
“tax payable” — 248(2); “taxable Canadian property”, “taxable in- 
come” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “undue hardship” — 220(4.71); “writing” — Interpre- 
tation Act 35(1). 


221. (1) Regulations — The Governor in Council may 
make regulations 


(a) prescribing anything that, by this Act, is to be pre- 
scribed or is to be determined or regulated by 
regulation; 


(b) prescribing the evidence required to establish facts 
relevant to assessments under this Act; 


(c) to facilitate the assessment of tax where deductions 
or exemptions of a taxpayer have changed in a taxa- 
tion year; 


(d) requiring any class of persons to make information 
returns respecting any class of information required in 
connection with assessments under this Act; 


(d.1) requiring any person or partnership to provide 
any information including their name, address, Social 
Insurance Number or business number to any class of 
persons required to make an information return con- 
taining that information; 


(e) requiring a person who is, by a regulation made 
under paragraph (d), required to make an information 
return to supply a copy of the information return or of 
a prescribed part thereof to the person to whom the 
information return or part thereof relates; 


(f) [Repealed] 


Selected Cases [para. 221(1)(f)]: Doyle v. MNR, [1989] 2 C.T.C. 270 
(FCTD) (Abeyance letter may be signed by taxpayer’s designated agent 
and an officer of Appeals Division). 


(g) providing for the retention by way of deduction or 
set-off of the amount of a taxpayer’s income tax or 
other indebtedness under this Act out of any amount 
or amounts that may be or become payable by Her 
Majesty to the taxpayer in respect of salary or wages; 


(h) defining the classes of persons who may be re- 
garded as dependent for the purposes of this Act; 


S. 221(2) 


(i) defining the classes of non-resident persons who 
may be regarded for the purposes of this Act 


(1) as a spouse or common-law partner supported 
by a taxpayer, or 


(ii) as a person dependent or wholly dependent on 
a taxpayer for support, 


and specifying the evidence required to establish that a 
person belongs to any such class; and 


(j) generally to carry out the purposes and provisions 
of this Act. 


Related Provisions: 65(2)— Regulations permitting resource al- 
lowances; 147.1(18)— Authority for regulations re registered pension 
plans; 214(13), 215(4), (5) — Regulations re non-resident withholding 
tax; 221(2)—Effect of regulations; 221(3)— Regulations binding 
Crown; 233 — Demands for information returns; 244(12) — Judicial no- 
tice to be taken of regulations; Interpretation Act 31(4) — Power to re- 
peal, amend or vary regulations. 


History: Subsec. 221(1) amended by 2000, c.. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law. partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Para. 221(1)(d.1) amended and para. 221(1)(f) repealed by 1998, c. 19, 
subsecs. 222(1), (2), in force on June 18, 1998. Paras. 221(1)(d.1) and (f) 
formerly read: 


(d.1) requiring any person to provide any information including that 
person’s name, address and Social Insurance Number to any class of 


persons required to make an information return containing that 
information; 


(f) authorizing a designated officer or class of officers to exercise 
powers or perform duties of the Minister under this Act; 


Subsec. 221(3) of the said c. 19 provides: 


Any power or duty of the Minister of National Revenue delegated to an 
officer or a class of officers by a regulation made under para. 221(1)(f) 


_ before [June 18, 1998] continues to be delegated to that officer or that 


class of officers until an authorization by that Minister made under sub- 
sec. 220(2.01) changes the delegation of that power or duty. 


Selected Cases [subsec. 221(1)]: Milley et al. vy. Granby Const. & 
Equipment Ltd. et al., [1974] C.T.C. 701 (BC CA) (Minister may delegate 
power to seize records under subsec. 231(4)). 


Regulations: Part I — Part XCIII. For regulations under paras. 221(1)(d), 
(e), see Part II; under para. (g), see Part XXV. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


(2) Effect — A regulation made under this Act shall have 
effect from the date it is published in the Canada Gazette 
or at such time thereafter as may be specified in the regu- 
lation unless the regulation provides otherwise and it 


(a) has a relieving effect only; 


(b) corrects an ambiguous or deficient enactment that 
was not in accordance with the objects of this Act or 
the Income Tax Regulations; 


(c) is consequential on an amendment to this Act that 
is applicable before the date the regulation is pub- 
lished in the Canada Gazette; or 


(d) gives effect to a budgetary or other public an- 
nouncement, in which case the regulation shall not, 
except where paragraph (a), (b) or (c) applies, have 
effect 

(1) before the date on which the announcement was 


made, in the case of a deduction or withholding 
from an amount paid or credited, and 


(11) before the taxation year in which the announce- 
ment is made, in any other case. 


Selected Cases: Savard v. R., [1998] 1 C.T.C. 2430 (TCC) (White 
Paper constituted “budgetary or public announcement’). 
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(3) Regulations binding Crown — Regulations made 
under paragraph (1)(d) or (e) are binding on Her Majesty 
in right of Canada or a province. 


History: Subsec. 221(3) added by 1994, c. 7, Sch. IL. (1991, c. 49), s. 182, 
applicable after 1990. 


(4) Incorporation by reference — A regulation made 
under this Act may incorporate by reference material as 
amended from time to time. 

History: Subsec. 221(4) added by 1998, c. 19, subsec. 222(3), applicable 


to any regulation, regardless of whether it is made before or after June 18, 
1998. 


Definitions [s. 221]: “amount”, “assessment”, “business number’, 
“common-law partner” — 248(1); “Governor in Council”, “Her Maj- 
esty” — Interpretation Act 35(1); “Minister”, “non-resident” — 248(1); 
“person”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); 


“regulation”, “salary or wages” — 248(1); “taxation year” — 249; “tax- 


payer’ — 248(1). 


221.1 Application of interest — For greater certainty, 
where an amendment to this Act or an amendment or en- 
actment that relates to this Act applies to or in respect of 
any transaction, event or time, or any taxation year, fiscal 
period or other period of time or part thereof (in this sec- 
tion referred to as the “application time’) occurring, or 
that is, before the day on which the amendment or enact- 
ment is assented to or promulgated, for the purposes of 
the provisions of this Act that provide for payment of, or 
liability to, any interest, the amendment or enactment 
shall, unless a contrary intention is evident, be deemed to 
have come into force at the beginning of the last taxation 
year beginning before the application time. 

History: S. 221.1 added by 1994, c. 7, Sch. 11. (1991, c. 49), s. 183, appli- 


cable to amendments and enactments assented to or promulgated after 
1989 and shall be deemed to have come into force on January 1, 1990. 


Definitions [s. 221.1]: “fiscal period” — 249(2)(b), 249.1; “taxation 
year’ — 11(2), 249. 


221.2 Re-appropriation of amounts — Where a par- 
ticular amount was appropriated to an amount (in this sec- 
tion referred to as the “debt”) that is or may become paya- 
ble by a person under any enactment referred to in 


paragraphs 223(1)(a) to (d), the Minister may, on applica- 
tion by the person, appropriate the particular amount, or a 


part thereof, to another amount that is or may become 
payable under any such enactment and, for the purposes 
of any such enactment, 


(a) the later appropriation shall be deemed to have 
been made at the time of the earlier appropriation; © 


(b) the earlier appropriation shall be deemed not to 
have been made to the extent of the later appropria- 
tion; and 
(c) the particular amount shall be deemed not to have 
been paid on account of the debt to the extent of the 
later appropriation. 
Related Provisions: 161.1 — Offsetting of refund interest and arrears 
interest. 
History: S. 221.2 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 128. 
Definitions [s. 221.2]: “amount”, “Minister”, “person” — 248(1). 


Collection 
222. (1) Definitions — The following definitions apply 


in this section. 


‘‘action”’ means an action to collect a tax debt of a tax- 
payer and includes a proceeding in a court and anything 
done by the Minister under subsection 129(2), 131(3), 


Income Tax Act 


132(2) or 164(2), section 203 or any provision of this 
Part. 


“‘tax debt’? means any amount payable by a taxpayer 
under this Act. 


(2) Debts to Her Majesty — A tax debt is a debt due to 
Her Majesty and is recoverable as such in the Federal 
Court or any other court of competent jurisdiction or in 
any other manner provided by this Act. 


(3) No actions after limitation period — The Min- 
ister may not commence an action to collect a tax debt 


after the end of the limitation period for the collection of 
_ the tax debt. 


_ Related Provisions: 222(4), (5) — Limitation period. 


(4) Limitation period — The limitation period for the 
collection of a tax debt of a taxpayer 
(a) begins 
(1) if a notice of assessment, or a notice referred to 
in subsection 226(1), in respect of the tax debt is 
mailed to or served on the taxpayer, after March 3, 
2004, on the day that is 90 days after the day on 
which the last one of those notices is mailed or 
served, and ; 
(ii) if subparagraph (1) does not apply and the tax 
debt was payable on March 4, 2004, or would have 
been payable on that date but for a limitation pe- 


riod that otherwise applied to the collection of the 
tax debt, on March 4, 2004; and 


(b) ends, subject to subsection (8), on the day that is 
10 years after the day on which it begins. 


Related Provisions: 222(5) — Restart of limitation period; 222(8) — 


Extension of limitation period. 


(5) Limitation period restarted — The limitation pe- 
riod described in subsection (4) for the collection of a tax 
debt of a taxpayer restarts (and ends, subject to subsection 
(8), on the day that is 10 years after the day on which it 
restarts) on any day, before it would otherwise end, on 
which 


(a) the taxpayer acknowledges the tax debt in accor- 
dance with subsection (6); 


(b) the Minister commences an action to collect the 
tax debt; or 


(c) the Minister, under subsection 159(3) or 160(2) or 
paragraph 227(10)(a), assesses any person in respect 
of the tax debt. 


Related Provisions: 222(6), (7) — Meaning of “acknowledges”. 


(6) Acknowledgement of tax debts — A taxpayer 
acknowledges a tax debt if the taxpayer 


(a) promises, in writing, to pay the tax debt; 


(b) makes a written acknowledgement of the tax debt, 
whether or not a promise to pay can be inferred from 
the acknowledgement and whether or not it contains a 
refusal to pay; or 

(c) makes a payment, including a purported payment 
by way of a negotiable instrument that is dishonoured, 
on account of the tax debt. 


Related Provisions: 222(7)— Acknowledgment by agent or legal 
representative. 


(7) Agent or legal representative — For the purposes 
of this section, an acknowledgement made by a tax- 
payer’s agent or legal representative has the same effect 
as if it were made by the taxpayer. 
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(8) Extension of limitation period — In computing 
the day on which a limitation period ends, there shall be 
added the number of days on which one or more of the 
following is the case: 


(a) the Minister may not, because of any of oeethager 
tions 225.1(2) to (5), take any of the actions described 
in subsection 225.1(1) in respect of the tax debt; 


(b) the Minister has accepted and holds security in Hew 
of payment of the tax debt; 


(c) if the taxpayer was resident in Canada on the appli- 
cable date described in paragraph (4)(a) in respect of 
the tax debt, the taxpayer is non-resident; or 


(d) an action that the Minister may otherwise take in 
respect of the tax debt is restricted or not permitted by 
any provision of the Bankruptcy and Insolvency Act, 
of the Companies’ Creditors Arrangement Act or of 
the Farm Debt Mediation Act. 


(9) Bar to claims — Notwithstanding any law of Can- 
ada or a province, Her Majesty is not liable for any claim 
that arises because the Minister collected a tax debt after 
the end of any limitation period that applied to the collec- 
tion of the tax debt and before March 4, 2004. 


(10) Orders after March 3, 2004 and before ef- 
fect — Notwithstanding any order or judgment made af- 
ter March 3, 2004 that declares a tax debt not to be paya- 
ble by a taxpayer, or that orders the Minister to reimburse 
to a taxpayer a tax debt collected by the Minister, because 
a limitation period that applied to the collection of the tax 
debt ended before royal assent to any. measure giving ef- 
fect to this section, the tax debt is deemed to have become 
payable on March 4, 2004. 


Related Provisions: 225.1 — Collection restrictions. 


History: S. 222 amended by 2004, c. 22; s. 50, in force May 14, 2004. 
The section formerly read: 


222. Debts to Her Majesty — All taxes, interest, penalties, costs 
and other amounts payable under this Act are debts due to Her Maj- 
esty and recoverable as such in the Federal Court of Canada or any 
other court of competent jurisdiction or in any other manner pro- 
vided by this Act. 


Selected Cases [former s. 222]: Markevich v. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act); 
MNR vy. 2440-1986 Quebec Inc., [1990] 2 C.T.C. 149 (FCTD) (Valid 
seizure of goods sold to avoid tax liability); Clarkson Co. Ltd. v. Canada, 
[1989] 1 C.T.C. 142 (FCA) (Crown may set off debt to taxpayer against 
tax debt to Crown); R. v. Sands Motor Hotel Ltd. et al., [1984], C.T.C. 612 
(Sask QB) (Dividends paid out prior to assessment set aside and preferred 
shares redeemed to protect Crown as creditor under Business Corpora- 
tions Act (Sask.)). 


Definitions [s. 222]: “acknowledges” — 222(6); “action” — 222(1); 


“amount”, “‘assessment” — 248(1); “Canada” — 255, Interpretation Act 
35(1); “Federal Court” — Federal Courts Act s. 4; “Her Majesty” — In- 
terpretation Act 35(1); “legal representative” — 248(1); “limitation pe- 
riod” — 222(4); “Minister”, “non-resident”, “person” — 248(1); “prov- 
ince’. — Interpretation Act | 35(1); “resident in Canada” — 250; 
“security” — Interpretation Act 35(1); “tax debt” — 222(1); “tax- 
payer” — 248(1); “writing” —J/nterpretation Act 35(1); “written” — In- 


terpretation Act 35(1)“writing”. 
Information Circulars: 98-1R: Collections policies. 
1.T. Technical News: No. 22 (limitation laws on collection actions). 


222.1 Court costs — Where an amount is payable by a 
person to Her Majesty because of an order, judgment or 
award of a court in respect of the costs of litigation relat- 
ing to a matter to which this Act applies, subsections 
220(4) and (4.2) and sections 223, 224 to 225 and 226 
apply to the amount as if the amount were a debt owing 
by the person to Her Majesty on account of tax payable 
by the person under this Act. 


S. 223(2) 


History: S. 222.1 added by 1998, c. 19, s. 223, applicable to amounts that 
are payable after June 18, 1998, including amounts that became payable 
before June 18, 1998. 


Definitions [s. 222.1]: “amount” — 248(1); “Her Majesty” — Interpre- 
tation Act 35(1); “person” — 248(1). 


223. (1) Definition of “amount payable” — For the 
purposes of subsection (2), an “amount payable” by a per- 
son means any or all of 


(a) an amount payable under this Act by the person; 
(a.1) [Repealed] 


(b) an amount payable under the Employment Insur- 
ance Act by the person; 


(b.1) an amount payable under the Unemployment In- 
surance Act by the person; 


(c) an amount payable under the Canada Pension Plan 
by the person; and 


(d) an amount payable by the person under an Act of a 
province with which the Minister of Finance has en- 
tered into an agreement for the collection of taxes pay- 
able to the province under that Act. 


Related Provisions: 221.2 — Transfers of balances between’ accounts; 
223.1(1) — Application. 


History: Para. 223(1)(b.1) added by 1998, c. 19, subsec. 
to have come into force on June 30, 1996. 


Para. 223(1)(b) amended by 1996, c. 23, para. 187(d), to substitute “Em- 
ployment Insurance Act” for “Unemployment Insurance Act’, in force 
June 30, 1996. 


224(1), deemed 


(2) Certificates — An amount payable by a person (in 
this section referred to as a “debtor’) that has not been 
paid or any part of an amount payable by the debtor that 
has not been paid may be certified by the Minister as an 
amount payable by the debtor. i 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court costs; 225.1 — No collection ac- 
tion for 90 days or if objection filed; 231.2(1) — requirement to provide 
information or documents for collection purposes; 231.6(1)— foreign- 
based documents sought for collection purposes. 


Selected Cases [subsec. 223(2)]: Gadbois v. MNR, [2003] 1 C.T.C. 
353 (FCA) (Federal Court has powers necessary to enforce its own 
judgments); Royal Bank of Canada vy. Canada, {1992} 2 C.T.C. 427 (BC 
CA) (Provision did not contravene s. 8 of the Charter or para. 1(a) of the 
Bill of Rights); Wright v. A.G. Can., [1988] 1 C.T.C. 107 (Ont. D.C.) 
(Crown priority over spouse claiming arrears in support payments not vio- 
lation of Charter); Bois de Construction du Nord (1971) Ltée v. R., [1987] 
1 C.T.C. 333 (FCA) (Federal Court has jurisdiction to hear and order pro- 
visional seizure); Lennox Industries (Canada) Ltd. v. R., [1987] 1 C.T.C. 
171 (FCTD) (Equality provisions of Charier inapplicable to Crown’s pri- 
ority as creditor); Morgan Trust Co. v. Dellelce et al., [1985] 2.C.T.C. 370 
(Ont SC) (Shares in RRSP account subject to seizure but trustee of RRSP 
has no obligation under Crown’s third-party demand where money not yet 
payable to taxpayer); Stephens Estate v. R., [1985] 2 C.T.C. 149 (FCTD) 
(Re-filing of writs not new seizure after temporary lifting of same); 
384238 Ontario Ltd. et al. v. R., [1984] C.T.C. 523 (FCA) (Suit against 
Crown for conversion of company’s assets seized for individual’s tax lia- 
bilities dismissed where Crown did not use assets as Owner; trespass ac- 
tion estopped where individual treated assets as his own); Charron Estate 
v. R., [1984] C.T.C. 237 (FCTD) (Certificate quashed where Minister’ s 
opinion not supported by facts); Frankel y. R., [1984] C.T.C. 259 (FCTD) 
(Taxpayer and corporations entered into agreement with Minister re tax 
debts; Minister, failing to observe notations on cheques as to applicable 
debt, did not act improperly; taxpayer’s personal debt remained unpaid); 
R. v. Van de Wygerd, [1983] C.T.C. 99 (FCTD) (Subsequent to filing cer- 
tificate, seizure of property sold by taxpayer set aside where fraud not 
proven); Chouinard et al. v. Saint-Martin et_al., [1982] C.T.C. 177 
(FCTD) (Seizure of property transferred pursuant to order valid where cer- 
tificate filed before deed of transfer registered under Civil Code); Athenian 
Construction Ltd. v. R., 81 D.T.C. 5352 (FCTD) (After filing certificate, 
Crown’s application for attachment order dismissed where improper pro- 
cedure employed); Re Gero, [1979] C.T.C. 309 (FCTD) (RRSP funds sub- 
ject to seizure); R. v. Restaurant and Bar La Seigneurie de Sept-Iles Inc., 
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[1977] C.T.C. 96 (FCTD) (Seizure by Crown of assets used as security on 
bank loan was valid; rather than opposing seizure, bank permitted to re- 
cover amounts from proceeds of sale as creditor under article 604 of Que- 
bec Code of Civil Procedure); R. v. Williams, [1975].C.T.C. 397 (FCTD) 
(No direction required for amount to be payable). 


Information Circulars: 98-1R: Collections policies. 


(3) Registration in court — On production to the Fed- 
eral Court, a certificate made under subsection (2) in re- 
spect of a debtor shall be registered in the Court and when 
so registered has the same effect, and all proceedings may 
be taken thereon, as if the certificate were a judgment ob- 
tained in the Court against the debtor for a debt in the 
amount certified plus interest thereon to the day of pay- 
ment as provided by the statute or statutes referred to in 
subsection (1) under which the amount is payable and, for 
the purpose of any such proceedings, the certificate shall 
be deemed to be a judgment of the Court against the 
debtor for a debt due to Her Majesty, enforceable in the 
amount certified plus interest thereon to the day of pay- 
ment as provided by that statute or statutes. 


Related Provisions: 161(1) — Interest; 161(11) — Interest on penal- 
ties; 222(3) — Ten-year limitation on collection action; 222.1 — Applica- 
tion to awards of court costs; 223.1(1) — Application; 225.1 — No collec- 
tion action for 90 days or if objection filed; 227.1(2)(a) — Liability of 
directors; 248(11) — Compound interest. 


History: Subsec. 223(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
129. Subsec. (3) formerly read: 


(3) Registration in Court — On production tc the Federal Court, a 
certificate made under subsection (2) in respect of a debtor shall be 
registered in the Court and when so registered has the same effect, 
and all proceedings may be taken thereon, as if the certificate were a 
judgment obtained in the Court against the debtor for a debt in the 
amount certified plus interest thereon to the day of payment as pro- 
vided by law and, for the purposes of any such proceedings, the 
certificate shall be deemed to be a judgment of the Court against the 
debtor for a debt due to Her Majesty enforceable in the amount cer- 
tified plus interest thereon to the day of payment as provided by 
law. 


Selected Cases [subsec. 223(3)]: Kune v. R., [1982] C.T.C. 300 
(FCTD) (Stay of execution granted with respect to real property, but not 
personal, property where taxpayer provided evidence of fire insurance, 
mortgage and tax payment); Re Van Gastel, [1982] C.T.C. 61 (FCTD) 
(Federal Court exercised jurisdiction to indefinitely stay further execution 
of writ of fieri facias issued by it where Minister failed to deal with objec- 
tion “with all due dispatch”); R. v. Rumball, [1981] C.T.C. 9 (FCTD) (Stay 
of execution only granted where seizure made and assessment under ob- 
jection or appeal). 


(4) Costs — All reasonable costs and charges incurred 
or paid in respect of the registration in the Court of a cer- 
tificate made under subsection (2) or in respect of any 
proceedings taken to collect the amount certified are re- 
coverable in like manner as if they had been included in 
the amount certified in the certificate when it was 
registered. 


(5) Charge on property — A document issued by the 
Federal Court evidencing a certificate in respect of a 
debtor registered under subsection (3), a writ of that Court 
issued pursuant to the certificate or any notification of the 
document or writ (such document, writ or notification in 
this section referred to as a “memorial’) may be filed, 
registered or otherwise recorded for the purpose of creat- 
ing a charge, lien or priority on, or a binding interest in, 
property in a province, or any interest in such property, 
held by the debtor in the same manner as a document 
evidencing 


(a) a judgment of the superior court of the province 
against a person for a debt owing by the person, or 


Income Tax Act 


(b) an amount payable or required to be remitted by a 
person in the province in respect of a debt owing to 
Her Majesty in right of the province 


may be filed, registered or otherwise recorded in accor- 
dance with or pursuant to the law of the province to create 
a charge, lien or priority on, or a binding interest in, the 
property or interest. 

Related Provisions: 222(3) — Ten-year limitation on collection action; 
223(11.1) — Where charge registered under Bankrupicy and Insolvency 


Act; 223.1(1) — Application; 225.1 — No collection action for 90 days or 
if objection filed; 248(4) — Interest in real property. 


History: Subsec. 223(5) amended by 1998, c. 19, subsec. 224(2), in force 
June 18, 1998. Subsec. 224(5) formerly read: 


(5) Charge on land — A document (in this section referred to as a 
“memorial”) issued by the Federal Court evidencing a certificate in 
respect of a debtor registered under subsection (3) may be filed, reg- 
istered or otherwise recorded for the purpose of creating a charge or 
lien on or otherwise binding land in a province, or any interest 
therein, held by the debtor in the same manner as a document evi- 
dencing a judgment of the superior court of the province against a 
person for a debt owing by the person may be filed, registered or 
otherwise recorded in accordance with the law of the province to 
create a charge or lien on or otherwise bind land, or any interest 
therein, held by the person. 


(6) Creation of charge — If a memorial has been filed, 
registered or otherwise recorded under subsection (5), 


(a) a charge, lien or priority is created on, or a binding 
interest is created in, property in the province, or any 
interest in such property, held by the debtor, or 


(b) such property or interest in the property is other- 
wise bound, 


in the same manner and to the same extent as if the me- 
morial were a document evidencing a judgment referred 
to in paragraph (5)(a) or an amount referred to in para- 
graph (5)(b), and the charge, lien, priority or binding in- 
terest created shall be subordinate to any charge, lien, pri- 
ority or binding interest in respect of which all steps 
necessary to make it effective against other creditors were 
taken before the time the memorial was filed, registered 
or otherwise recorded. 


Related Provisions: 223(11.1) — Where charge registered under Bank- 
ruptcy and Insolvency Act; 223.1(1) — Application; 248(4) — Interest in 
real property. 

History: Subsec. 223(6) amended by 1998, c. 19, subsec. 224(2), in force 
June 18, 1998. Subsec. 224(6) formerly read: 


(6) |dem — Where a memorial has been filed, registered or other- 
wise recorded under subsection (5), a charge or lien is created on 
land in the province, or any interest therein, held by the debtor, or 
such land or interest is otherwise bound, in the same manner and to 
the same extent as if the memorial were a document evidencing a 
judgment of the superior court of the province. 


(7) Proceedings in respect of memorial — If a me- 
morial is filed, registered or otherwise recorded in a prov- 
ince under subsection (5), proceedings may be taken in 
the province in respect of the memorial, including 
proceedings 


(a) to enforce payment of the amount evidenced by the 
memorial, interest on the amount and all costs and 
charges paid or incurred in respect of 


(i) the filing, registration or other recording of the 
memorial, and 


(11) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of 
the filing, registration or other recording of the 
memorial, 
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(c) to cancel or withdraw the memorial wholly or in 
respect of any of the property or interests affected by 
the memorial, or é 


(d) to postpone the effectiveness of the filing, registra- 
tion or other recording of the memorial in favour of 
any right, charge, lien or priority that has been or is 
intended to be filed, registered or otherwise recorded 
in respect of any property or interest affected by the 
memorial, 


in the same manner and to the same extent as if the me- 
morial were a document evidencing a judgment referred 
to in paragraph (5)(a) or an amount referred to in para- 
graph (5)(b), except that if in any such proceeding or as a 
condition precedent to any such proceeding any order, 
consent or ruling is required under the law of the province 
to be made or given by the superior court of the province 
or a judge or official of the court, a like order, consent or 
ruling may be made or given by the Federal Court or a 
judge or official of the Federal Court and, when so made 
or given, has the same effect for the purposes of the pro- 
ceeding as if it were made or given by the superior court 
of the province or a judge or official of the court. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
225.1 — No collection action for 90 days or if objection filed. 


History: Subsec. 223(7) amended by 1998, c. 19, subsec. 224(2), in force 
June 18, 1998. Subsec. 224(7) formerly read: 


(7) Where a memorial of a certificate in respect of a debtor regis- 
tered under subsection (3) is filed, registered or otherwise recorded 
as permitted under subsection (5), proceedings may be taken in re- 
spect thereof, including proceedings 

(a) to enforce payment of the amount certified in the certificate, 


interest thereon and all costs and charges paid or incurred in 
respect of 


(i) the filing, registration or other recording of the memo- 
rial, and 
(ii) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of the filing, 
registration or other recording of the memorial, 


(c) to cancel or withdraw the memorial wholly or in respect of 
one or more parcels of land or interests in land affected by the 
memorial, or 

(d) to postpone the effectiveness of the filing, registration or 
other recording of the memorial in favour of any right, charge 
or lien that has been or is intended to be filed, registered or 
otherwise recorded in respect of any land or interest in land af- 
fected by the memorial, 


in the same manner and subject to the same restrictions and limita- 
tions as though the memorial were a document evidencing a judg- 
ment of the superior court of the province except that, where in any 
such proceeding or as a condition precedent to any such proceeding 
any order, consent or ruling is required under the law of the prov- 
ince to be made or given by the superior court of the province or a 
judge or official thereof, a like order, consent or ruling may be 
made or given by the Federal Court or a judge or official thereof 
and, when so made or given, has the same effect for the purposes of 
the proceeding as though made or given by the superior court of the 
province or a judge or official thereof. 


(8) Presentation of documents — If 


(a) a memorial is presented for filing, registration or 
other recording under subsection (5) or a document re- 
lating to the memorial is presented for filing, registra- 
tion or other recording for the purpose of any proceed- 
ing described in subsection (7) to any official in the 
land, personal property or other registry system of a 
province, it shall be accepted for filing, registration or 
other recording, or 

(b) access is sought to any person, place or thing in a 
province to make the filing, registration or other re- 
cording, the access shall be granted 


S. 223(10) 


in the same manner and to the same extent as if the me- 
morial or document relating to the memorial were a docu- 
ment evidencing a judgment referred to in paragraph 
(5)(a) or an amount referred to in paragraph (5)(b) for the 
purpose of a like proceeding, as the case may be, except 
that, if the memorial or document is issued by the Federal 
Court or signed or certified by a judge or official of the 
Court, any affidavit, declaration or other evidence re- 
quired under the law of the province to be provided with 
or to accompany the memorial or document in the pro- 
ceedings is deemed to have been provided with or to have 
accompanied the memorial or document as so required. 


Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(8) amended by 1998, c. 19, subsec. 224(2), in force 
June 18, 1998. Subsec. 224(8) formerly read: 


(8) Where a memorial of a certificate registered under subsection 
(3) is presented for filing, registration or other recording as permit- 
ted under subsection (5), or any document relating to the memorial 
is presented for filing, registration or other recording for the purpose 
of any proceeding described in subsection (7), to any officer of a 
superior court of a province or to any official in the land registry 
system of a province, it shall be accepted for filing, registration or 
other recording as though it were a like document issued from the 
superior court of the province or prepared in respect of a document 
evidencing a judgment of the superior court of the province for the 
purpose of a like proceeding, as the case may be, except that, where 
the memorial or document is issued by the Federal Court or signed 
or certified by a judge or official thereof, any affidavit, declaration 
or other evidence required under the law of the province to be pro- 
vided with or to accompany the memorial or document in such pro- 
ceedings shall be deemed to have been provided with or to have 
accompanied the memorial or document as so required. 


(9) Sale, etc. — Notwithstanding any law of Canada or 
of a province, a sheriff or other person shall not, without 
the written consent of the Minister, sell or otherwise dis- 
pose of any property, or publish any notice or otherwise 
advertise in respect of any sale or other disposition of any 
property pursuant to any process issued or charge, lien, 
priority or binding interest created in any proceeding to 
collect an amount certified in a certificate made under 
subsection (2), interest on the amount and costs, but if 
that consent is subsequently given, any property that 
would have been affected by such a process, charge, lien, 
priority or binding interest if the Minister’s consent had 
been given at the time the process was issued or the 
charge, lien, priority or binding interest was created, as 
the case may be, shall be bound, seized, attached, charged 
or otherwise affected as it would be if that consent had 
been given at the time the process was issued or the 
charge, lien, priority or binding interest was created, as 
the case may be. 


Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(9) amended by 1998, c. 19, subsec. 224(2), in force 
June 18, 1998. Subsec. 224(9) formerly read: 


(9) Notwithstanding any law of Canada or of a province, a sheriff or 
other person shall not, without the written consent of the Minister, 
sell or otherwise dispose of any property, or publish any notice or 
otherwise advertise in respect of any sale or other disposition of any 
property pursuant to any process issued or charge or lien created in 
any proceeding to collect an amount certified in a certificate made 
under subsection (2), interest thereon and costs but any property that 
would have been affected by such a process, charge or lien had the 
Minister’s consent been given at the time the process was issued or 
the charge or lien was created, as the case may be, shall be bound, 
seized, attached, charged or otherwise affected as it would be had 
that consent been given at the time the process was issued or the 
charge or lien was created, as the case may be. 


(10) Completion of notices, etc. — If information re- 
quired to be set out by any sheriff or other person in a 
minute, notice or document required to be completed for 
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any purpose cannot, by reason of subsection (9), be so set 
out, the sheriff or other person shall complete the minute, 
notice or document to the extent possible without that in- 
formation and, when the consent of the Minister is given 
under that subsection, a further minute, notice or docu- 
ment setting out all the information shall be completed for 
the same purpose, and the sheriff or other person having 
complied with this subsection 1s deemed to have complied 
with the Act, regulation or rule requiring the information 
to be set out in the minute, notice or document. 


Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(10) amended by 1998, c. 19, subsec. 224(2), in 
force June 18, 1998. Subsec. 224(10) formerly read: 


(10) Where information required to be set out by any sheriff or 
other person in a minute, notice. or document required to be com- 
pleted for any purpose cannot, by reason of subsection (9), be so set 
out, the sheriff or other person shall complete the minute, notice or 
document to the extent possible without that information and, when 
the consent of the Minister is given for the purpose of that subsec- 
tion, a further minute, notice or document setting out all the infor- 
mation shall be completed for the same purpose, and the sheriff or 
other person having complied with this subsection shall be deemed 
to have complied with the Act, regulation or rule requiring the in- 
formation to be set out in the minute, notice or document. 


(11) Application for an order — A sheriff or other 
person who is unable, by reason of subsection (9) or (10), 
to comply with any law or rule of court is bound by any 
order made by a judge of the Federal Court, on an ex 
parte application by the Minister, for the purpose of giv- 
ing effect to the proceeding, charge, lien, priority or bind- 
ing interest. 

Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(11) amended by 1998, c. 19, subsec. 224(2), in 
force June 18, 1998. Subsec. 224(11) formerly read: 


(11) A sheriff or other person who is unable, by reason of subsec- 
tion (9) or (10), to comply with any law or rule of court shall be 
bound by such order as may be made by a judge of the Federal . 
Court, on an ex parte application by the Minister, for the purpose of 
giving effect to the proceeding, charge or lien. 


(11.1) Deemed security — When a charge, lien, prior- 
ity or binding interest created under. subsection (6) by fil- 
ing, registering or otherwise recording a memorial under 
subsection (5) is registered in accordance with subsection 
87(1) of the Bankruptcy and Insolvency Act, it is deemed 


(a) to be a claim that is secured by a security and that, 
subject to subsection 87(2) of that Act, ranks as a se- 
cured claim under that Act; and 


(b) to also be a claim referred to in paragraph 86(2)(a) 
of that Act. 
History: Subsec. 223(11.1) amended by 2000, c. 30, s. 175, to replace the 


term “security claim” with “secured claim”, deemed to have come into 
force on June 18, 1998. 


Subsec. 223(11.1) added by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. 


(12) Details in certificates and memorials — Not- 
withstanding any law of Canada or of a province, in any 
certificate made under subsection (2) in respect of a 
debtor, in any memorial evidencing the certificate or in 
any writ or document issued for the purpose of collecting 
an amount certified, it is sufficient for all purposes 


(a) to set out, as the amount payable by the debtor, the 
total of amounts payable by the debtor without setting 
out the separate amounts making up that total; and 


(b) to refer to the rate of interest to be charged on the 
separate amounts making up the amount payable in 
general terms as interest at the rate prescribed under 
this Act applicable from time to time on amounts pay- 


Income Tax Act 


able to the Receiver General without indicating the 
specific rates of interest to be charged on each of the 
separate amounts or to be charged for any particular 
period of time. 


Related Provisions [subsec. 223(12)]: 223. tata: sspploation: 
225.1 — Collection restrictions. 


Selected Cases [s. 223]: Ross v. R., [2003] 1 C.T.C. 19 (FCA) (Certifi- 
cate registered within provincial limitation period sufficient to preserve 
tax debt and support writ of execution); Prodor v. R., [1997] 3 C.T.C. 179 
(FCTD) (Applicable interest rate is that prescribed in particular statute, not 
as provided in Federal Court Act); Optical Recording Laboratories Inc. v. 
Canada, [1990] 2 C.T.C. 524 (FCA) (Reassessment held not to nullify a 
certificate previously filed which includes tax payable under previous as- 
sessment; where reassessment adds nothing to assessment, it nullifies pre- 
vious certificate); Bougie v. Canada, [1990] 2.C.T.C. 365 (FCTD) (Bene- 
ficiary under will liable for tax debts of deceased despite having received 
discharge issued in error). 


Definitions [s. 223]: “amount” — 223(1), 248(1); “Federal Court” — 


Federal Courts Act s. 4; “Her Majesty” — Interpretation Act 35(1); “inter- 
est” — in real property 248(4); “memorial” — 223(5); “Minister”, “per- 

n’, “property” — 248(1); “province” — Interpretation Act 35(1); “supe- 
rior court” — Interpretation Act 35(1). 


Regulations [s. 223]: 4301 (prescribed rate of interest). 


223.1 (1) Application of subsecs. 223(1) to (8) and 
(12) — Subsections 223(1) to (8) and (12) are applicable 
with respect to certificates made under section 223 or sec- 
tion 223 of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, after 1971 and documents 
evidencing such certificates that were issued. by the Fed- - 
eral Court and that were filed, registered or otherwise re- 
corded after 1977 under the laws of a province, excepi 
that, where any such certificate or document was the sub- 
ject of an action pending in a court on February 10, 1988 
or the subject of a court decision given on or before that 
date, section 223 shall be read, for the purposes of apply- 
ing it with respect to that certificate or document, as sec- 
tion 223 of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, read at the time the 
certificate was registered or the document was issued, as 
the case may be. 


(2) Application of subsecs. 223(9) to (11) — Sub- 
sections 223(9) to (11) are applicable with respect to cer- 
tificates made under section 223, or section 223 of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, after September 13, 1988. 


Origin of s. 223.1: R.S.C. 1985, c. 1 (5th Supp.) (formerly contained in 
rules of application in 1988, c. 55, s. 168). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 223.1]: “Federal Court” — 


Federal Courts Act s. 4; 
“province” — Interpretation Act 35(1). ! 


224. (1) Garnishment — Where the Minister. has 
knowledge or suspects that a person is, or will be within 
one year, liable to make a payment to another person who 
is liable to make a payment under this Act (in this subsec- 
tion and subsections (1.1) and (3) referred to as the “tax 
debtor’), the Minister may in writing require the person to 
pay forthwith, where the moneys are immediately paya- 
ble, and in any other case as and when the moneys be- 
come payable, the moneys otherwise payable to the tax 
debtor in whole or in part to the Receiver General on ac- 
count of the tax debtor’s liability under this Act. 


Proposed Amendment — Garnishment notice 
to financial institution — oe 683 


Federal budget, Supplementary Information, h March 23, 
2004: Notices Served on a Financial Institution = 
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to be tiling « on the Bani the notices or ores must be edd at 
the branch of the bank that i is the branch of ie ount of the cus- 


An eepdion to Sis Pghiemend Applies for 


ent notices 
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Related Provisions: 202(3) — fate yads limitation on collection action; 
222.1 — Application to awards of court costs; 224(4) — Liability on fail- 
ure to comply; 224(5), (6) — Service of garnishee; 225.1 — No collection 
action for 90 days or if objection filed; 231.2(1) — requirement to provide 
information or documents for collection purposes; 231.6(1) — foreign- 
based documents sought for collection purposes; 244(5), (6) — Proof of 
service by mail or personal service; 248(7)(a) — Mail deemed received on 
day mailed. 


History: Subsec. 224(1) substituted by 1994, c. 21, subsec..101(1), appli- 
cable to requirements and notifications made after 1992, except that, in 
applying the subsec. to requirements and notifications made on or before 
June 15, 1994, the reference to “one year” shall be read as “90 days”. That 
subsec. formerly read: 


(1) Where the Minister has knowledge or suspects that a person is 
or will be, within 90 days, liable to make a payment to another per- 
son who is liable to make a payment under this Act (in this subsec- 
tion and subsections (1.1) and (3) referred to as the “tax debtor’), 
the Minister may, by registered letter or by a letter served person- 
ally, require that person to pay forthwith, where the moneys are im- 
mediately payable, and in any other case, as and when the moneys 
become payable, the moneys otherwise payable to the tax debtor in 
whole or in part to the Receiver General on account of the tax 
debtor’s liability under this Act. 


Selected Cases [subsec. 224(1)]: Lessard v. R., [2003] 3 C.T.C. 2824 
(TCC) (No debtor-creditor relationship between partners vis-a-vis share of 
profits; requirement to pay held invalid); Maritime Life Assurance Co. v. 
R., [2000] 4 C.T.C. 98 (FCA); [1997] 3.C.T.C. 2561 (TCC) (Where no 
right to get cash value of policy that is part of RRSP, insurer not a person 
liable to make a payment); Wellgate International Ltd. v. MNR, [2000] 3 
C.T.C. 257 (FCTD) (Collection proceedings could not be used to give 
Federal Court jurisdiction to determine underlying matters); Markevich v. 
Canada, [1999] 2 C.T.C. 104 (FCTD) (Provincial limitation statutes do 
not override Act); National Trust Co. v. R., [1998] 4 C.T.C. 26 (FCA); 
rev’g [1997] 1 C.T.C. 2549 (TCC) (Trustee of RRSP was person “liable to 
make a payment”); Bank of Montreal v. MNR, [{1992] 1 C.T.C. 2292 
(TCC) (Bank served with garnishment order not liable for honouring che- 
ques drawn on trust account by wife of tax debtor); Manufacturers Life 
Insurance Co. v. MNR, [1991],.2 C.T.C. 2171 (TCC) (Provision inapplica- 
ble to force insurer to pay money under policy since no amount actually 
payable to taxpayer at time of attempted garnishment); Chhabra v. Can- 
ada, [1989] 2 C.T.C. 13 (FCTD) (Damages for unfair or malicious treat- 
ment of taxpayer awarded against Crown garnishing 75% of gross income 
and failing to attempt settlement of debt reasonably); Ontario 


S. 224(1.1) 


Development Corp. v. Canada, [1989] 1 C.T.C. 319 (FCTD) (Book debts 


| absolutely assigned before Crown’s third-party demand not subject to 


garnishment); De Coninck v. Royal Trust Corp., [1989] 1 C.T.C. 179 (NB 
CA) (Relationship between depositor and trust company administering 
RRSP is that of cestui que trust and trustee, not debtor and creditor, and 
trustee is not person “liable to make a payment” within scope of 
provision); Lennox Industries (Canada) Ltd. v. R., [1987] 1°C:T.C, 171 
(FCTD) (Charter inapplicable to Crown’s priority over other creditors); R. 
v. Royal Bank. of Canada, [1986] 2 C.T.C. 211 (FCA) (Actual notice to 
company’s debtors not required to validly assign debts in manner opposa- 
ble to Crown’s third-party demand; constructive notice by registration 
sufficient); Sorenson v. MNR, 82 D.T.C. 6246 (FCA) (Garnishment may 
take place without prior filing of certificate); Canadian Imperial Bank of 
Commerce vy. R., [1981] C.T.C. 435 (FCTD) (Bank’s s. 88 (now s. 178) 
security under Bank Act and general assignment of book debts have prior- 
ity over Crown’s third-party demand); Qureshi et al. v. MNR, [1979] 
C.T.C. 216 (FCTD) (Administrative decision of Minister whether or not to 
rely on garnishment not subject to judicial review); Jamison y. Federal 
Business Development Bank et al., 78 D.T.C. 6482 (BC SC) (Service of 
demand does not transfer property in the debt). 


Information Circulars: 98-1R: Collections policies. 


(1.1) Idem — Without limiting the generality of subsec- 
tion (1), where the Minister has knowledge or. suspects 
that within 90 days 


(a) a bank, credit union, trust company or other similar 
person (in this section referred to as the “‘institution”) 
will lend or advance moneys to, or make a payment on 
behalf of, or make a payment in respect of a negotia- 
ble instrument issued by, a tax debtor who is indebted 
to the institution and who has granted security in re- 
spect of the indebtedness, or 


(b) a person, other than an institution, will lend or ad- 
vance moneys to, or make a payment on behalf of, a 
tax debtor who the Minister knows or suspects 


(i) is employed by, or is engaged in providing ser- 
vices or property to, that person or was or will be, 
within 90 days, so employed or engaged, or 


(ii) where that person is a corporation, is not deal- 
ing at arm’s length with that person, 


the Minister may in writing require the institution or per- 
son, as the case may be, to pay in whole or in part to the 
Receiver General on account of the tax debtor’s liability 
under this Act the moneys that would otherwise be so 
lent, advanced or paid and any moneys so paid to the Re- 
ceiver General shall be deemed to have been lent, ad- 
vanced or paid, as the case may be, to the tax debtor. 


Proposed Amendment — Garnishment notice _ 
to financial institution | 


Federal budget, he dveaiaty Information, Me Maree 23, 
2004: See under 224(1). 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court costs; 224(4.1) — Liability on 
failure to comply; 224(5), (6) — Service of garnishee; 225.1 — No collec- 
tion action for 90 days or if objection filed; 231.2(1) — requirement to 
provide information or documents for collection purposes; 231.6(1) — 
foreign-based documents sought for collection purposes; 244(5), (6) — 
Proof of service by mail or personal service; 248(7)(a) — Mail deemed 
received on day mailed. 


History: The closing words of subsec. 224(1.1) substituted by 1994, c. 
21, subsec. 101(2), applicable to requirements and notifications made: after 
1992. The closing words of that subsec. formerly read: 


the Minister may, by registered letter or by a letter served person- 
ally, require the institution or person, as the case may be, to pay in 
whole or in part to the Receiver General on account of the tax 
debtor’s liability under this Act the moneys that would otherwise be 
so lent, advanced or paid and any moneys so paid to the Receiver 
General shall be deemed to have been Jent, advanced or paid, as the 
case may be, to the tax debtor. 


Information Circulars: 98-1R: Collections policies. 
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(1.2) Idem — Notwithstanding any other provision of 
this Act, the Bankruptcy and Insolvency Act, any other 
enactment of Canada, any enactment of a province or any 
law, but subject to subsections 69(1) and 69.1(1) of the 
Bankruptcy and Insolvency Act and section 11.4 of the 
Companies’ Creditors Arrangement Act, where the Min- 
ister has knowledge or suspects that a particular person is, 
or will become within one year, liable to make a payment 


(a) to another person (in this subsection referred to as 
the “tax debtor’) who is liable to pay an amount as- 
sessed under subsection 227(10.1) or a similar provi- 
sion, or 


(b) to a secured creditor who has a right to receive the 
payment that, but for a security interest in favour of 
the secured creditor, would be payable to the tax 
debtor, 


the Minister may in writing require the particular person 
to pay forthwith, where the moneys are immediately pay- 
able, and in any other case as and when the moneys be- 
come payable, the moneys otherwise payable to the tax 
debtor or the secured creditor in whole or in part to the 
Receiver General on account of the tax debtor’s liability 
under subsection 227(10.1) or the similar provision, and 
on receipt of that requirement by the particular person, the 
amount of those moneys that is so required to be paid to 
the Receiver General shall, notwithstanding any security 
interest in those moneys, become the property of Her 
Majesty to the extent of that liability as assessed by the 
Minister and shall be paid to the Receiver General in pri- 
ority to any such security interest. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
224(4) — Liability on failure to comply; 224(5), (6) — Service of gar- 
nishee; 244(5), (6)— Proof of service by mail or personal service; 
248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 224(1.2) amended by 1997, c. 12, s. 128, to add “and 
section 11.4 of the Companies’ Creditors Arrangement Act” following 
“Bankruptcy and Insolvency Act’, in force September 30, 1997. 


The opening words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 
101(3), applicable to requirements and notifications made after June 15, 
1994. The opening words formerly read: 


(1.2) Notwithstanding any other provision of this Act, the Bank- 
ruptcy and Insolvency Act (except paragraphs 69(1)(c) and 
69.1(1)(c) of that Act), any other enactment of Canada, any enact- 
ment of a province or any law, but subject to paragraphs 69(1)(c) 
and 69.1(1)(c) of the Bankruptcy and Insolvency Act, where the 
Minister has knowledge or suspects that a particular person is or 
will become, within 90 days, liable to make a payment 


The closing words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 
101(4), applicable to requirements and notifications made after 1992. The 
closing words formerly read: 


the Minister may, by registered letter or by a letter served person- 

ally, require the particular person to pay forthwith, where the mon- 
eys are immediately payable, and in any other case, as and when the 
moneys become payable, the moneys otherwise payable to the tax 
debtor or the secured creditor in whole or in part to the Receiver 
General on account of the tax debtor’s liability under subsection 
227(10.1) or a similar provision, and on receipt of that letter by the 
particular person, the amount of those moneys that is required by 
that letter to be paid to the Receiver General shall, notwithstanding 
any security interest in those moneys, become the property of Her 
Majesty to the extent of that liability as assessed by the Minister and 
shall be paid to the Receiver General in priority to any such security 
interest. 


That portion of subsec. 224(1.2) following para. (b) amended by 1994, c. 
7, Sch. VIII (1993, c. 24), s. 130. That portion formerly read: 


the Minister may, by registered letter or by a letter served person- 
ally, require the particular person to pay forthwith, where the mon- 
eys are immediately payable, and in any other case, as and when the 
moneys become payable, the moneys otherwise payable to the tax 
debtor or the secured creditor in whole or in part to the Receiver 
General on account of the tax debtor’s liability under subsection 
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227(10.1) or a similar provision, and on receipt of that letter by the 
particular person, the amount of those moneys that is required by 
that letter to be paid to the Receiver General shall, notwithstanding 
any security interest in those moneys, become the property of Her 
Majesty and shall be paid to the Receiver General in priority to any 
such security interest. 


That portion of subsec. 224(1.2) preceding para. (a) substituted by 1994, c. 
7, Sch. V (1992, c. 27), s. 91, deemed to have come into force November 
30, 1992. That portion formerly read: 


(1.2) Notwithstanding any other provision of this Act, the Bank- 
ruptcy Act, any other enactment of Canada, any enactment of a 
province or any law, where the Minister has knowledge or suspects 
that a particular person is or will become, within 90 days, liable to 
make a payment 
Selected Cases [subsec. 224(1.2)]: Gagne v. MNR, [2003] 2 C.T.C. 
213 (FCTD) (Contestation of garnishment proceedings not permitted as 
collateral attack on assessment); United Used Auto & Truck Parts Ltd., Re, 
[2000] 3 C.T.C. 338 (BC SC) (Requirement to pay requires underlying 
assessment); Nova Scotia Business Development Corp. vy. Wandyn Inn 
Ltd., [2000] 2 C.T.C. 402 (NS SC) (Funds were owned by Minister, who 
could determine application); Banque Royale du Canada v. Canada, 
[1999] 2 C.T.C. 303 (FCA); aff’ g [1998] 2 C.T.C. 183 (FCTD) (Managing 
accounts receiveable not same as assignment). 


See also at end of s. 224 
Information Circulars: 98-1R: Collections policies. 


1.T. Technical News: No. 6 (enhanced garnishment takes priority over 
builders’ lien claimants). 


(1.3) Definitions — In subsection (1.2), 


“secured creditor’? means a person who has a security 
interest in the property of another person or who acts for 
or on behalf of that person with respect to the security 
interest and includes a trustee appointed under a trust 
deed relating to a security interest, a receiver or receiver- 
manager appointed by a secured creditor or by a court on 
the application of a secured creditor, a sequestrator, or 
any other person performing a similar function; 


Related Provisions: 227(5.1)(h) — Secured creditor jointly liable for 
unremitted withholding tax. 


“security interest” means any interest in property that 
secures payment or performance of an obligation and in- 
cludes an interest created by or arising out of a debenture, 
mortgage, hypothec, lien, pledge, charge, deemed or ac- 
tual trust, assignment or encumbrance of any kind 
whatever, however or whenever arising, created, deemed 
to arise or otherwise provided for; 


History: The definition “security interest” in subsec. 224(1.3) amended 
by 2001, c. 17, s. 228, to add “hypothec,”, in force June 14, 2001. 


“similar provision”? means a provision, similar to subsec- 
tion 227(10.1), of any Act of a province that imposes a 
tax similar to the tax imposed under this Act, where the 
province has entered into an agreement with the Minister 
of Finance for the collection of the taxes payablens to the 
province under that Act. 

Selected Cases [Subsec. 224(1.3)]: MNR y. Schwab Construction 
Ltd., [2003] 3 C.T.C. 426 (Sask CA) (Leases and conditional sales con- 


tracts not “security interests” when bankrupt in possession as lessee and 
not as Owner). 


See also at end of s. 224 


(1.4) Garnishment — Provisions of this Act that pro- 
vide that a person who has been required to do so by the 
Minister must pay to the Receiver General an amount that 
would otherwise be lent, advanced or paid to a taxpayer 
who is liable to make a payment under this Act, or to that 
taxpayer’s secured creditor, apply to Her Majesty in right 
of Canada or a province. 


History: Subsec. 224(1.4) added by 1994, c. 21, subsec. 101(5), applica- 


| ble June 15, 1994. 
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(2) Minister's receipt discharges original liabil- 
ity — The receipt of the Minister for moneys paid as re- 
quired under this section is a good and sufficient dis- 
charge of the original liability to the extent of the 
payment. 


(3) Idem — Where the Minister has, under this section, 
required a person to pay to the Receiver General on ac- 
count of a liability under this Act of a tax debtor moneys 
otherwise payable by the person to the tax debtor as inter- 
est, rent, remuneration, a dividend, an annuity or other pe- 
riodic payment, the requirement applies to all such pay- 
ments to be made by the person to the tax debtor until the 
liability under this Act is satisfied and operates to require 
payments to the Receiver General out of each such pay- 
ment of such amount as is stipulated by the Minister in 
the requirement. 


Related Provisions: 224(4) — Liability on failure to comply. 


History: Subsec. 224(3) substituted by 1994, c. 21, subsec. 101(6), appli- 
cable to requirements and notifications made after 1992. That subsec. for- 
merly read: 


(3) Continuing garnishment until liability satisfied — Where the 
Minister has, under this section, required a person to pay to the Re- 
ceiver General on account of the liability under this Act of a tax 
debtor moneys otherwise payable by the person to the tax debtor as 
interest, rent, remuneration, a dividend, an annuity or other periodic 
payment, the requirement is applicable to all such payments to be 
made by the person to the tax debtor until the lability under this Act 
is satisfied and operates to require payments to the Receiver Gen- 
eral out of each such payment of such amount as may be stipulated 
by the Minister in the registered letter or letter served personally. 


(4) Failure to comply with subsec. (1), (1.2) or (3) 
requirement — Every person who fails to comply with 
a requirement under subsection (1), (1.2) or (3) 1s liable to 
pay to Her Majesty an amount equal to the amount that 
the person was required under subsection (1), (1.2) or (3), 
as the case may be, to pay to the Receiver General. 


Related Provisions: 227(10) — Assessment. 


(4.1) Failure to comply with subsec. (1.1) require- 
ment — Every institution or person that fails to comply 
with a requirement under subsection (1.1) with respect to 
moneys to be lent, advanced or paid is liable to pay to Her 
Majesty an amount equal to the lesser of 


(a) the total of moneys so lent, advanced or paid, and 


(b) the amount that the institution or person was re- 
quired under that subsection to pay to the Receiver 
General. 


Related Provisions: 227(10) — Assessments. 


(5) Service of garnishee — Where a person carries on 
business under a name or style other than the person’s 
own name, notification to the person of a requirement 
under subsection (1), (1.1) or (1.2) may be addressed to 
the name or style under which the person carries on busi- 
ness and, in the case of personal service, shall be deemed 
to be validly served if it is left with an adult person em- 
ployed at the place of business of the addressee. 

History: Subsec. 224(5) substituted by 1994, c. 21, subsec. 101(7), appli- 
cable to requirements and notifications made after 1992. That subsec. for- 
merly read: 


(5) Service of garnishee — Where the person who is or is about to 
become indebted or liable under this section carries on business 
under a name or style other than the person’s own name, the regis- 
tered or other letter under subsections (1) and (1.2) may be ad- 
dressed to the name or style under which the person carries on busi- 
ness and, in the case of personal service, shall be deemed to have 
been validly served if it has been left with an adult person employed 
at the place of business of the addressee. 


S. 224.1 


(6) ldem — Where persons carry on business in partner- 
ship, notification to the persons of a requirement under 
subsection (1), (1.1) or (1.2) may be addressed to the part- 
nership name and, in the case of personal service, shall be 
deemed to be validly served if it is served on one of the 
partners or left with an adult person employed at the place 
of business of the partnership. 


Related Provisions: 244(20)(b)—Service of 
partnerships. 


History: Subsecs. 224(6) substituted by 1994, c. 21, subsec. 101(7), ap- 
plicable to requirements and notifications made after 1992. That subsec. 
formerly read: 


documents — on 


(6) Service on partnership — Where the persons who are or are 
about to become indebted or liable under this section carry on busi- 
ness in partnership, the registered or other letter under subsections 
(1) and (1.2) may be addressed to the partnership name and, in the 
case of personal service, shall be deemed to have been validly 
served if it has been served on one of the partners or left with an 
adult person employed at the place of business of the partnership. 


Selected Cases [s. 224]: Pigott Project Management Ltd. v. Land- 
Rock Resources Ltd., [1996] 1 C.T.C. 395 (SCC) (Section applies in prior- 
ity to general assignment of book debts); Trans Gas Ltd. v. Mid-Plains 
Contractors Ltd., [1993] 1 C.T.C. 280 (Sask CA); aff'd [1995] 1 W.W.R. 
1 (SCC) (Provision neither ultra vires nor unreasonable seizure); 
Canadian Asbestos Services Ltd. v. Bank of Montreal, [1993] 1 C.T.C. 48 
(Ont Gen Div) (Crown bound by order under Companies’ Creditors Ar- 
rangement Act); Re Gaston H. Poulin Contractor Ltd., [1992] 2 C.T.C. 
373 (Ont Gen Div) (Crown not bound by order under Companies’ Credi- 
tors Arrangement Act); Toronto-Dominion Bank y. Canada, [1990] 2 
C.T.C. 542 (FCTD) (General assignment of book debts absolutely trans- 
fers all property therein to assignee; such debts cannot be subject to 
Crown’s third-party demand); Lloyds Bank Canada y. International 
Warranty Co., [1990] 2 C.T.C. 360 (Alta CA); leave to appeal to SCC 
refused (1989), 104 N.R. 320 (note) (Section 224 neither creates a trust 
nor effects a transfer of property in favour of the Crown, and has no effect 
on creditors’ priorities); Cameron vy. Canada, [1990] 2 C.T.C. 299 (RCTD) 
(Minister successfully garnished assigned book debts where not registered 
under the Assignment of Book Debts Act (Ontario)); Royal Bank of 
Canada vy. Canada, [1990] 2 C.T.C. 285 (Sask QB); aff'd [1991] 1 C.T.C. 
532 (Sask CA) (1987 amendments to s. 224 substantially altered the rights 
of the Crown as established in earlier jurisprudence; Crown’s third-party 
demand preferred to right of secured creditor). 


Definitions [s. 224]: “amount”, “annuity” — Jnterpretation Act 35(1); 
“bank” — 248(1), Interpretation Act 35(1); “business” — 248(1); “Can- 
ada” — 255; “carrying on business” — 253; “dividend”, “employed”, 
“employee”, “employer” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “institution” — 224(1.1)(a); “Minister”, “person”, “property” — 
248(1); “province” — Interpretation Act 35(1); “tax debtor” — 224(1); 
“tax payable” — 248(2); “trust” — 104(1), 248(1), (3); “writing” — Inter- 
pretation Act 35(1). 


224.1 Recovery by deduction or set-off — Where a 
person is indebted to Her Majesty under this Act or under 
an Act of a province with which the Minister of Finance 
has entered into an agreement for the collection of the 
taxes payable to the province under that Act, the Minister 
may require the retention by way of deduction or set-off 
of such amount as the Minister may specify out of any 
amount that may be or become payable to the person by 
Her Majesty in right of Canada. 

Related Provisions: 164(2) — Set-off of refund against other amount 
owing by the taxpayer to the Crown or a province; 203 — Set-off of Part 
X refunds; 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 225.1 — No collection action for 90 
days or if objection filed; 231.2(1) — requirement to provide information 
or documents for collection purposes; 231.6(1) — foreign-based docu- 
ments sought for collection purposes. 

Selected Cases [s. 224.1]: Mintzer vy. Canada, [1996] | C.T.C. 249 
(FCA) (Set-off at common law and “compensation” in civil law not the 
same; different result might have occurred in Quebec). 

Definitions [s. 224.1]: “amount” — 248(1); “Her Majesty” — /nterpre- 
tation Act 35(1); “Minister”, “person” — 248(1); “province” — /nterpre- 
tation Act 35(1). 

Information Circulars: 98-1R: Collections policies. 
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224.2 Acquisition of debtor’s property — For the 
purpose of collecting debts owed by a person to Her Maj- 
esty under this Act or under an Act of a province with 
which the Minister of Finance has entered into an agree- 
ment for the collection of taxes payable to the province 
under that Act, the Minister may purchase or otherwise 
acquire any interest in the person’s property that the Min- 
ister is given a right to acquire in legal proceedings or 
under a court order or that is offered for sale or redemp- 
tion and may dispose of any interest so acquired in such 
manner as the Minister considers reasonable. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court costs; 231.2(1) — requirement to 
provide information or documents for collection purposes; 231.6(1) — 
foreign-based documents sought for collection purposes. 


Definitions [s. 224.2]: “Her Majesty” —Jnterpretation Act 35(1); 
“Minister”, “person” — 248(1); “province” — Interpretation Act 35(1). 


224.3 (1) Payment of moneys seized from tax 
debtor — Where the Minister has knowledge or suspects 
that a particular person is holding moneys that were 
seized by a police officer in the course of administering or 
enforcing the criminal law of Canada from another person 
(in this section referred to as the “tax. debtor’) who 1s lia- 
ble to make a payment under this Act or under an Act of a 
province with which the Minister of Finance has entered 
into an agreement for the collection of taxes payable to 
the province under that Act and that are restorable to the 
tax debtor, the Minister may in writing require the partic- 
ular person to turn over the moneys otherwise restorable 
to the tax debtor in whole or in part to the Receiver Gen- 
eral on account of the tax debtor’s liability under this Act 
or under the Act of the province, as the case may be. 


Related Provisions; 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court,costs; 225.1 — No collection ac- 
tion for 90 days or if objection filed; 231.2(1) — requirement to provide 
information or documents for collection purposes; 231.6(1) — foreign- 
based documents sought for collection purposes; 244(5), (6) — Proof of 
service by mail or personal service; 248(7)(a) — Mail deemed received on 
day mailed. 


History: Subsec. 224.3(1) substituted by 1994, c. 21, s. 102, applicable to 
requirements made after 1992. That subsec. formerly read: 


(1) Where the Minister has knowledge or suspects that a person is 
holding moneys that were seized by a police officer in the course of 
administering or enforcing the criminal law of Canada from another 
person who is liable to make a payment under this Act or under an 
Act of a province with which the Minister of Finance has entered 
into an agreement for the collection of'taxes payable to the province 
under that Act (in this section referred to as the “tax debtor’) and 
that are restorable to the tax debtor, the Minister may, by registered 
letter or by a letter served personally, require that person to turn 
over the moneys otherwise restorable to the tax debtor in whole or 
in part to the Receiver General on account of the tax debtor’s liabil- 
ity under this Act or under the Act of the province, as the case may 
be. 


Information Circulars: 98-1R: Collections policies. 


(2) Receipt of Minister — The receipt of the Minister 
for moneys turned over as required by this section is a 
good and sufficient discharge of the requirement to re- 
store the moneys to the tax debtor to the extent of the 
amount so turned over. 

Definitions [s. 224.3]: “Minister”, “person” — 248(1); “province” — 
Interpretation Act 35(1); “tax debtor” — 224.3(1); “writing” — Interpre- 
tation Act 35(1). 


225. (1) Seizure of chattels — Where a person has 
failed to pay an amount as required by this Act, the Min- 
ister may give 30 days notice to the person by registered 
mail addressed to the person’s latest known address of the 
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Minister’s intention to direct that the person’s goods and 
chattels be seized and sold, and, if the person fails to 
make the payment before the expiration of the 30 days, 
the Minister may issue a certificate of the failure and di- 
rect that the person’s goods and chattels be seized. 
Related Provisions: 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court costs; 225.1 — No collection ac- 
tion for 90 days or if objection filed; 231.2(1) — requirement to provide 
information or documents for collection purposes; 231.6(1) — foreign- 
based documents sought for collection purposes; 244(5) — Proof of ser- 
vice by mail; 248(7) — Mail deemed received on day mailed. 


Selected Cases [subsec. 225(1)]: R. v. Bourassa, [1984] C.T.C. 331 
(FCTD) (Unoccupied mobile home subject to seizure); MNR y. Alliance 
Blindée Ltée, [1982] C.T.C. 266 (FCTD) (Creditors failing to exercise 
rights cannot oppose seizure). 


Information Circulars: 98-1R: Collections policies. 


(2) Sale of seized property — Property seized under 
this section shall be kept for 10 days at the cost and 
charges of the owner and, if the owner does not pay the 
amount owing together with the costs and charges within 
the 10 days, the property seized shall be sold by public 
auction. 


(3) Notice of sale —- Except in the case of perishable 
goods, notice of the sale setting out the time and place 
thereof, together with a general description of the pro- 
perty to be sold shall, a reasonable time before the goods 
are sold, be published at least once in one or more news- 
papers of general local circulation. 


(4) Surplus returned to owner — Any surplus result- 
ing from the sale after:deduction of the amount owing and 
all costs and charges shall be paid or returned to the 
owner of the property seized. 


(5) Exemptions from seizure — Such goods and chat- 
tels of any person in default as would be exempt from 
seizure under a writ of execution issued out of a superior 
court of the province in which the seizure is made are ex- 
empt from seizure under this section. 


Related Provisions: 226(2) — Taxpayer leaving Canada or defaulting. 


Definitions [s. 225]: “assessment”, “Minister”, “person”, “property” — 
», “superior court” — Interpretation Act 35(1). 


248(1); “province”, 
225.1 (1) Collection restrictions [90 days] — Where 
a taxpayer is liable for the payment of an amount assessed 
under this Act, other than an amount assessed under sub- 
section 152(4.2), 169(3) or 220(3.1), the Minister shall 
not, for the purpose of collecting the amount, t 


(a) commence legal proceedings in a court, 
(b) certify the amount under section 223, 


(c) require a person to make a payment under subsec- 
tion 224(1), 


(d) require an institution or a person to: make a pay- 
ment under subsection 224(1.1), 


(e) require the retention of the amount by way of de- 
duction or set-off under section 224.1, 


(f) require a person to turn over moneys under subsec- 
tion 224.3(1), or 


(g) give a notice, issue a certificate or make a direction 
under subsection 225(1) 


until after the day that is 90 days after the day of the mail- 
ing of the notice of assessment. 


Related Provisions: 164(1.1) — Refund to taxpayer of amount under 
objection or appeal; 222(3) — Ten-year limitation on collection action; 
225.1(6), (7) — Limitations on collection restrictions. 
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History: The opening words of subsec. 225.1(1) amended by 1998, c. 19, 
s. 225, in force June 18, 1998. 


(1) Where a taxpayer is liable for the payment of an amount as- 
sessed under this Act, the Minister shall not, for the purpose of col- 
lecting the amount, 


That portion of subsec. 225.1(1) following para. (g) amended by 1994, c. 
7, Sch. VIII (1993, c. 24), subsec. 131(1). That portion formerly read: 


before the day that is 90 days after the day of mailing of the notice 
of assessment. 


Selected Cases [subsec. 225.1(1)]: Thériault-Sabourin v. MNR, 
[2003] 2 C.T.C. 296. (FCTD) (While emphasis normally on taxpayer’s fu- 
ture conduct, past conduct may also be relevant); Cormier y. Canada (No. 
2), [1991]. 1 C.T.C.. 410 (FCTD). (Provision, not to be applied 
retroactively). 


Information Circulars: 98-1R: Collections policies. 


(2) Idem [while under objection] — Where a tax- 
payer has served a notice of objection under this Act to an 
assessment of an amount payable under this Act, the Min- 
ister shall not, for the purpose of collecting the amount in 
controversy, take any of the actions described in 
paragraphs (1)(a) to (g) until after the day that is 90 days 
after the day on which notice is mailed to the taxpayer 
that the Minister has confirmed or varied the assessment. 
Related Provisions: 222(8)(a) — Extension of 10-year limitation pe- 


riod on collection action while 225.1(2) applies; 225.1(6), (7) — Limita- 
tions on collection restrictions. 


History: Subsec. 225.1(2) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 131(2), to substitute “until after” for “before’’. 


(3) Idem [while under appeal to TCC] — Where a 
taxpayer has appealed from an assessment of an amount 
payable under this Act to the Tax Court of Canada, the 
Minister shall not, for the purpose of collecting the 
amount in controversy, take any of the actions described 
in paragraphs (1)(a) to (g) before the day of mailing of a 
copy of the decision of the Court to the taxpayer or the 
day on which the taxpayer discontinues. the appeal, 
whichever is the earlier. 

Related Provisions: 179.1 — Penalty applied by Court where appeal 
filed solely for delay; 222(8)(a) — Extension of 10-year limitation period 


on collection action while 225.1(3) applies; 225.1(6), (7) — Limitations 
on collection restrictions. 


Selected Cases [subsec. 225.1(3)]: Cormier v. Canada (No. 2), 
[1991] 1 C.T.C. 410 (FCTD) (Provision not to be applied retroactively). 


(4) Idem [while under reference to TCC] — Where a 
taxpayer has agreed under subsection 173(1) that a ques- 
tion should be determined by the Tax Court .of Canada, or 
where a taxpayer is served with a copy of an application 
made under subsection 174(1) to that Court for the deter- 
mination of a question, the Minister shall not take any of 
the actions described in paragraphs (1)(a) to (g) for the 
purpose of collecting that part of an amount assessed, the 
liability for payment of which will be affected by the de- 
termination of the question, before the day on which the 
question is determined by the Court. 

Related Provisions: 222(8)(a) — Extension of 10-year limitation pe- 
riod on collection action while 225.1(4) applies; 225.1(6), (7) — Limita- 
tions on collection restrictions. 


(5) Idem [waiting for test case] — Notwithstanding 
any other provision in this section, where a taxpayer has 
served a notice of objection under this Act to an assess- 
ment or has appealed to the Tax Court of Canada from an 
assessment and agrees in writing with the Minister to de- 
lay proceedings on the objection or appeal, as the case 
may be, until judgment has been given in another action 
before the Tax Court of Canada, the Federal Court of Ap- 
peal or the Supreme Court of Canada in which the issue is 
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the same or substantially the same as that raised in the 
objection or appeal of the taxpayer, the Minister may take 
any of the actions described in paragraphs (1)(a) to (g) for 
the purpose of collecting the amount assessed, or a part 
thereof, determined in a manner consistent. with the deci- 
sion or judgment of the Court in the other action at any 
time after the Minister notifies the taxpayer in writing that 


(a), the decision. of the Tax Court of Canada in that ac- 
tion has been mailed to the Minister, 


(b) judgment has been pronounced by the Federal 
Court of Appeal in that action, or 


(c) judgment has been delivered by the Supreme Court 
of Canada in that action, 


as the case may be. 


Related Provisions: 222(8)(a) — Extension of 10-year limitation pe- 
riod on collection action while 225,1(5) applies. 


History: Subsec. 225.1(5) amended by 1994, c. 7, Sch. IL (1991, c. 49), s. 
184, to substitute “Tax Court of Canada from an assessment” for “Tax 
Court of Canada or Federal Court—Trial Division from the assessment” 
and “Federal Court of Appeal” for “Federal Court” (twice), deemed to 
have come into force on January 1, 1991. 


Selected Cases [subsec. 225.1(5)]: Webster v. MNR, [2004] 1 C.T.C. 
338 (FCA); aff’ g [2003] 2 C.T.C. 64 (FCTD) (Minister can institute col- 
lection pursuant to agreement to await outcome of third party appeals, 
even if taxpayer later files own appeal); Markevich v. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act); 
Canada, v: Satellite Earth Station Technology Inc., [1989] 2 C.T.C. 291 
(FCTD) (Once taxpayer meets evidentiary burden to raise reasonable 
doubt about sufficiency of Crown’s evidence, on balance of probabilities, 
Crown must prove collection would be jeopardized by delay (Note subse- 
quent change in legislation)); Doyle v. MNR, [1989] 2 C.T.C. 270 (FCTD) 
(Abeyance letter under provision may be signed by taxpayer’s designated 
agent and officer of Appeals Division). 


(6) Where subsecs. (1) to (4) do not apply — Sub- 
sections (1) to (4) do not apply with respect to 


(a) an amount payable under Part VIII; 


(b) an amount required to be deducted or withheld, 
and required to be remitted or paid, under this Act or 
the Regulations; 


(c) an amount of tax required to be paid under section 
116 ora regulation made under subsection 215(4) but 
not so paid; 


(d) the amount of any penalty payable for failure to 
remit or pay an amount referred to in paragraph (b) or 
(c) as and when required by this Act or a regulation 
made under this Act; and 


(e) any interest payable under a provision of this Act 
on an amount referred to in this paragraph or any of 
paragraphs (a) to (d). 


Related Provisions: 225.2 — Collection in jeopardy. 


History: Para. 225.1(6)(b) amended by 2001, c. 17, s. 179, in force June 
14, 2001. Para. 225.1(6)(b) formerly read: 


(b) an amount deducted or withheld, and required to be remitted or 
paid, under this Act or a regulation made under this Act; 


Information Circulars: 98-1R: Collections policies. 


(7) Ildem — large corporations — Where an amount 
has been assessed under this Act in respect of a corpora- 
tion for a taxation year in which it was a large corpora- 
tion, subsections (1) to (4) do not apply to limit any action 
of the Minister to collect 


(a) at any time on or before the particular day that is 
90 days after the day of the mailing of the notice. of 
assessment, '/2 of the amount so assessed; and 
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(b) at any time after the particular day, the amount, if 
any, by which the amount so assessed exceeds the to- 
tal of 


(i) all amounts collected before that time with re- 
spect to the assessment, and 


(ii) '/2 of the amount in controversy at that time. 


History: Subsec. 225.1(7) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsee. 131(3), applicable after June 10, 1993 except that, where a tax- 
payer has served a notice of objection or has instituted an appeal under the 
Act with respect to a notice of assessment of tax, interest or penalties 
under the Act mailed before 1992, 


(a) the reference in para. (a) to “'/2” shall, in its application before 
1994 with respect to all proceedings concerning the subject-matter of 
the notice of objection or the appeal, be read as “'/4”; and 

(b) the reference in subpara. (b)(ii) to “'/2” shall, in its application 
before 1994 with respect to all proceedings concerning the subject- 
matter of the notice of objection or the appeal, be read as ““/4”. 


Information Circulars: 98-1R: Collections policies. 


(8) Definition of “large corporation” — For the pur- 
poses of this section, a “large corporation” in a particular 
taxation year means 


(a) a corporation by which tax under Part [.3 is 
payable, 


(1) where the particular year ended before July 
1989, for its first taxation year that ends after June 
1989, or 


(11) where the particular year ended after June 
1989, for the particular year, 


or would, but for subsection 181.1(4), have been so 
payable, or 


(b) a corporation that, at the end of the particular year, 
is related (for the purpose of section 181.5, as that sec- 
tion reads in its application to the 1992 taxation year) 
to a corporation that is a large corporation in its taxa- 
tion year that includes the end of the particular year, 


and, for the purpose of subparagraph (a)(i), a corporation 
formed as a result of the amalgamation or merger of 2 or 
more predecessor corporations shall be deemed to be the 
same corporation as, and a continuation of, each of the 
predecessor corporations. 

Related Provisions: 164(1.1) — Repayment on objections and repeals; 
165(1.11), (1.13), 169(2.1) — Limitations on objections and appeals by 
large corporations; 181.5(1.1), (4.1) — Application of Part I.3 tax for pur- 
poses of 225.1(8); 220(4.1) — Security; 225.1(8) — Definition of “large 
corporation”. 

History: Paras. 225.1(8)(a) and (b) substituted by 1994, c. 21, s. 103, ap- 
plicable June 15, 1994. Those paras. formerly read: 


(a) a corporation by which tax under Part I.3 is payable, 


(1) where the particular year ended before July 1989, for its first 
taxation year ending after June 1989, or 


(11) where the particular year ended after June 1989, for the par- 
ticular year, 


or would, but for section 181.1, have been so payable, or 


(b) a corporation that, at the end of the particular year, is related (for 
the purposes of section 181.5) to a corporation that is a large corpo- 
ration in its taxation year that includes the end of the particular year, 


Subsec. 225.1(8) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
131(3), applicable after June 10, 1993. 


Selected Cases [subsec. 225.1(8)]: Potash Corp. of Saskatchewan 
Inc. v. R., [2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 (TCC) 
(Reasonable description of each issue interpreted strictly). 

Selected Cases [s. 225.1]: Re 144945 Canada Inc., [2003] 4 C.T.C. 
112 (FCTD) (Standard applied was balance of probabilities); Re Milne, 
[1995] 1 C.T.C. 122 (FCTD) (Collection proceedings not stayed out of 
consideration for effect on market of disposition of assets). 
Definitions [s. 225.1]: “amount”, “assessment” — 248(1); 
tion” — 248(1), Interpretation Act 35(1); 


“corpora- 
“Federal Court of Appeal” — 
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macieral Courts Act s. 3; “large corporation” — 225.1(8); “Minister”, “per- 
son” — 248(1); Aiea — 248(1); “taxation year’ —249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


225.2 (1) Definition of “judge” — In this. section, 
“Judge” means a judge or a local judge of a superior court 
of a province or a judge of the Federal Court. 


(2) Authorization to proceed forthwith [jeopardy 
order] — Notwithstanding section 225.1, where, on ex 
parte application by the Minister, a judge is satisfied that 
there are reasonable grounds to believe that the collection 
of all or any part of an amount assessed in respect of a 
taxpayer would be jeopardized by a delay in the collec- 
tion of that amount, the judge shall, on such terms as the 
judge considers reasonable in the circumstances, author- 
ize the Minister to take forthwith any of the actions de- 
scribed in paragraphs 225.1(1)(a) to (g) with respect to 
the amount. 


Pr oposed Amendment — Jeopardy collection: 
> ~ trom revoked charity — | : 


Federal budget, Supplementary batprmenan: March 23, 

In order to collect the revocation tax [from a charity under 
—ed.] in a timely manner, the budget proposes that the 
revocation tax be assessed in the Notice of Intended Revocation 
issued by the Minister of National Revenue. The assessment will 
be based on information received as a result of an audit or from 
the latest information return submitted by the charity. The nor- 
mal suspension of collection for one year from the date of the. 
publication of the Notice [188(1) opening words — ed.] will not 
apply if the CRA obtains authorization from a judge to com- 
mence collection proceedings before that time [similar to 
225.2(2) — ed.]. A charity whose registration has been revoked 
will retain the opportunity to satisfy the liability by transferring 
assets to an eligible donee, as described above. [See at beginning 
of 149.1, under the heading “Revocation Tax”, for related pro- 
posals —ed.] :  . 


Related Provisions: 164(1.2) — Delay of refund where collection of 
tax in jeopardy. 


Selected Cases [Subsec. 225.2(2)]: MNR v. Services M.L. Marengére 
Inc., [2000] 1 C.T.C. 229 (FCTD) (Jeopardy order justified where passage 
of time affected ability to collect taxes); Deputy Minister of National 
Revenue (Taxation) v. Kung, [1999] 1 C.T.C. 48 (BC SC) (Cutting off ties 
with Canada and selling assets sufficient grounds for jeopardy order); 
MNR vy. 159890 Canada Inc., [1997] 3 C.T.C. 284 (FCTD) (Jeopardy or- 
ders not to be sought where other means available to Minister to secure 
tax). 


Information Circulars: 98-1R: Collections policies. 


(3) Notice of assessment not sent — An authoriza- 
tion under subsection (2) in respect of an amount assessed 
in respect of a taxpayer may be granted by a judge not- 
withstanding that a notice of assessment in respect of that 
amount has not been sent to the taxpayer at or before the 
time the application is made where the judge is satisfied 
that the receipt of the notice of assessment by the tax- 
payer would likely further jeopardize the collection of the 
amount, and for the purposes of sections 222, 223, 224, 
224.1, 224.3 and 225, the amount in respect of which an 
authorization is so granted shall be deemed to be an 
amount payable under this Act. 


(4) Affidavits — Statements contained in an affidavit 
filed in the context of an application under this section 
may be based on belief with the grounds therefor. 


(5) Service of authorization and of notice of as- 
sessment — An authorization granted under this sec- 
tion in respect of a taxpayer shall be served by the Min- 
ister on the taxpayer within 72 hours after it is granted, 
except where the judge orders the authorization to be 
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served at some other time specified in the authorization, 
and, where a notice of assessment has not been sent to the 
taxpayer at or before the time of the application, the no- 
tice of assessment shall be served together with the 
authorization. 


(6) How service effected — For the purposes of sub- 
section (5), service on a taxpayer shall be effected by 


(a) personal service on the taxpayer; or 


(b) service in accordance with directions, if any, of a 
judge. 
Related Provisions: 244(6) — Proof of personal service. 


(7) Application to judge for direction — Where ser- 
vice on a taxpayer cannot reasonably otherwise be ef- 
fected as and when required under this section, the Min- 
ister may, as soon as practicable, apply to a judge for 
further direction. 


(8) Review of authorization — Where a judge of a 
court has granted an authorization under this section in 
respect of a taxpayer, the taxpayer may, on 6 clear days 
notice to the Deputy Attorney General of Canada, apply 
to a judge of the court to review the authorization. 


Related Provisions: Jnterpretation Act 27(1) — Calculation of clear 
days. 


(9) Limitation period for review application — An 
application under subsection (8) shall be made 


(a) within 30 days from the day on which the authori- 
zation was served on the taxpayer in accordance with 
this section; or 


(b) within such further time as a judge may allow, on 
being satisfied that the application was made as soon 
as practicable. 


(10) Hearing in camera — An application under sub- 
section (8) may, on the application of the taxpayer, be 
heard in camera, if the taxpayer establishes to the satis- 
faction of the judge that the circumstances of the case jus- 
tify in camera proceedings. 


(11) Disposition of application — On an application 
under subsection (8), the judge shall determine the ques- 
tion summarily and may confirm, set aside or vary the au- 
thorization and make such other order as the judge con- 
siders appropriate. 


Related Provisions: 225.2(13) — No appeal from judge’s decision. 


(12) Directions — Where any question arises as to the 
course to be followed in connection with anything done 
or being done under this section and there is no direction 
in this section with respect thereto, a judge may give such 
direction with regard thereto as, in the opinion of the 
judge, is appropriate. 


(13) No appeal from review order — No appeal lies 
from an order of a judge made pursuant to subsection 
ary: 

Selected Cases [s. 225.2]: Moss (R.) v. MNR, [2001] 2 C.T.C. 91 
(FCA) (Jeopardy orders may cover assets in excess of tax owed); Moss 
(D.) v. R., [1998] 1 C.T.C. 2999 (TCC) (Appeal against issuance of jeop- 
ardy order is only against reasonable apprehension of jeopardy, not against 
underlying assessment); Steele v. Canada, [1996] 2 C.T.C. 279 (Sask QB) 
(Jeopardy order set aside where collection possible from taxpayer’s 
spouse); Canada y. Landru (S.), [1993] 1 C.T.C. 93 (Sask QB) (Mere sus- 
picion of jeopardized collection not sufficient to justify jeopardy order); 
Dep. MNR y. Atchison, [1989] 1 C.T.C. 342 (BC SC) (“Jeopardy” orders 
set aside where Minister failed to make full disclosure of facts; in applying 
ex parte, Minister must act in utmost good faith); Chudina et al. y. Dep. 
A.G. Can., [1988] 1 C.T.C. 303 (BC SC) (Seizure set aside where debtor 
not given opportunity to appeal or make payment); /853-9049 Quebec 
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Inc. v. R., [1986] 2 C.T.C. 486 (FCTD) (Immediate payment not required 
where no evidence that delay will endanger collection; burden on Crown); 
Danielson yv. Dep. A.G. Can., [1986] 2 C.T.C. 380 (FCTD) (Crown must 
show that actual jeopardy in collection arose from delay, not merely that 
collection is in jeopardy per se); Danielson v. Dep. A-G. Can., [1986] 2 
C.T.C. 42 (FCTD). (Execution of writ of seizure obtained after payment 
forthwith demanded was enjoined until hearing of objection to applicabil- 
ity of subsec. 225.2(1) where taxpayer gave express undertaking not to 
dispose of assets not seized or remove funds in excess of personal living 
requirements). 


Definitions [s. 225.2]: “amount” — 248(1); “clear days” — Interpreta- 
tion Act 27(1); “Federal Court” — Federal Courts Act s. 4; “Minister” — 
248(1); “province” — Interpretation Act 35(1); “superior court” — Jnter- 
pretation Act 35(1); “taxpayer” — 248(1). 


Information Circulars [s. 225.2]: 73-10R3: Tax evasion. 


226. (1) Taxpayer leaving Canada — Where the Min- 
ister suspects that a taxpayer has left or is about to leave 
Canada, the Minister may, before the day otherwise fixed 
for payment, by notice served personally or by registered 
letter addressed to the taxpayer’s latest known address, 
demand payment of the amount of all taxes, interest and 
penalties for which the taxpayer is liable or would be lia- 
ble if the time for payment had arrived, and that amount 
shall be paid forthwith by the taxpayer notwithstanding 
any other provision of this Act. 

Related Provisions: 128.1(4) — Tax effects of ceasing to be resident in 
Canada; 222(4)(a)(i) — Beginning of limitation period for collection ac- 
tion; 222.1 — Application to awards of court costs; 225.2 — Immediate 
collection of amounts owing; 231.2(1) — requirement to provide informa- 
tion or documents for collection purposes; 231.6(1) — foreign-based doc- 


uments sought for collection purposes; 248(7)(a) — Notice deemed re- 
ceived on day mailed. 


Information Circulars: 98-1R: Collections policies. 


(2) Idem — Where a taxpayer has failed to pay, as re- 
quired, any tax, interest or penalties demanded under this 
section, the Minister may direct that the goods and chat- 
tels of the taxpayer be seized and subsections 225(2) to 
(5) apply, with respect to the seizure, with such modifica- 
tions as the circumstances require. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 
222.1 — Application to awards of court costs; 231.2(1) — requirement to 
provide information or documents for collection purposes; 231.6(1) — 
foreign-based documents sought for collection purposes. 


History [s. 226]: S. 226 substituted by 1994, c. 7, Sch. I (1991, c. 49), s. 
185. S. 226 formerly read: 


226. (1) Taxpayer leaving Canada or defaulting — Where the 
Minister suspects that a taxpayer is about to leave Canada, the Min- 
ister may before the day otherwise fixed for payment, by notice 
served personally or by registered letter addressed to the taxpayer, 
demand payment of all taxes, interest and penalties for which the 
taxpayer is liable or would be liable if the time for payment had 
arrived, and the same shall be paid forthwith notwithstanding any 
other provision of this Act. 


(2) Seizure on failure to pay — Where a person has failed to pay 
tax, interest or penalties demanded under this section as required, 
the Minister may direct that the goods and chattels of the taxpayer 
be seized and subsections 225(2) to (5) are, thereupon, applicable 
with such modifications as the circumstances require. 


Selected Cases [s. 226]: Carolus v. MNR, [1976] C.T.C. 608 (FCTD) 
(Trailers held not to be principal residences not exempted from seizure 
under subsec. 2(1) Exemptions Act (Alta.)). 


Definitions [s. 226]: “Minister”, “taxpayer” — 248(1). 


227. (1) Withholding taxes — No action lies against 
any person for deducting or withholding any sum of 
money in compliance or intended compliance with this 
Act. 

Selected Cases [subsec. 227(1)]: Tenn-Yuk v. R., 2004 CarswellNat 


780 (TCC) (Due diligence defence failed for non-inside director who 
should have known other director inexperienced); Smith v. R., [2001] 2 
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C.T.C. 192 (FCA) (Directors’ obligations fall short of guarantee that de- 
ductions will be paid); Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 121 
(FCTD) (Contractor paying salaries of employees of subcontractor re- 
quired to withhold and remit source deductions); Lomex Inc. v. MNR, 
[1992] 2 C.T.C. 2678 (TCC) (Extension of time to file notice of objection 
granted in respect of purported simultaneous violation of several statutes 
in addition to Income Tax Act). 


(2) Return filed with person withhoiding — Where 
a person (in this subsection referred to as the “payer’’) is 
required by regulations made under subsection 153(1) to 
deduct or withhold from a payment to another person an 
amount on account of that other person’s tax for the year, 
that other person shall, from time to time as prescribed, 
file a return with the payer in prescribed form. 


Related Provisions: 162(7) — Failure to comply with regulation; 
227(3) — Where return is not filed. 


Regulations: 107 (deadline for employee to file TD1 return). 
Forms: TD1: Personal tax credits return. 


(3) Failure to file return — Every person who fails to 
file a return as required by subsection (2) is liable to have 
the deduction or withholding under section 153 on ac- 
count of the person’s tax made as though the person were 
a person who is neither married nor in a common-law 
partnership and is without dependants. 

History [subsec. 227(3)]: Subsec. 227(3) amended by 2000, c. 12, s. 
138, applicable to 2001 et seqg., in force July 31, 2000. See also the transi- 


tional rules reproduced under 248(1)“common-law partner”. The subsec. 
formerly read: 


(3) Failure to file return — Every person who fails to file a return 
as required by subsection (2) is liable to have the deduction or with- 
holding under section 153 on account of the person’s tax made as 
though the person were an unmarried person without dependants. 


(4) Trust for moneys deducted — Every person who 
deducts or withholds an amount under this Act is deemed, 
notwithstanding any security interest (as defined in sub- 
section 224(1.3)) in the amount so deducted or withheld, 
to hold the amount separate and apart from the property 
of the person and from property held by any secured cred- 
itor (as defined in subsection 224(1.3)) of that person that 
but for the security interest would be property of the per- 
son, in trust for Her Majesty and for payment to Her Maj- 
esty in the manner and at the time provided under this 
Act. 


Related Provisions: 227(4.1) — Extension of trust; 227(4.2) — Mean- 
ing of security interest; 227(4.3) — Application to the Crown. 


History: Subsec. 227(4) amended by 1998, c. 19, subsec. 226(1), deemed 
to have come into force on June 15, 1994. Subsec. 227(4) formerly read: 


(4) Money held in trust — Every person who deducts or withholds 
an amount under this Act shall be deemed to hold the amount so 
deducted or withheld in trust, separate and apart from the person’s 
own moneys, for Her Majesty and for payment to Her Majesty in 
the manner and at the time provided under this Act, and Her Maj- 
esty has a lien and charge on the property and assets of the person 
whether or not the person has kept the amount separate and apart or 
is in receivership, bankruptcy or aie or has made an 
assignment. 


Subsec. 227(4) substituted by 1994, c. 21, subsec. 104(1). applicable June 
15, 1994. That subsec. formerly read: 


(4) Money held in trust for Her Majesty — Every person who de- 
ducts or withholds any amount under this Act shall be deemed to 
hold the amount so deducted or withheld in trust for Her Majesty. 


Selected Cases [subsec. 227(4)]: Royal Bank v. Tuxedo Transport 
Ltd., [2000] 3 C.T.C. 331 (BC CA) (Trust in favour of Minister comes 
into being when funds are deducted or withheld, so Minister can oppose 
interests of secured creditors); Roynat Inc. v. Ja-Sha Trucking & Leasing 
Ltd. (No. 2), [1992] 2 C.T.C. 139 (Man. C.A.) (Statutory trusts under sub- 
secs. 227(4) and (5) conflicted with and. took priority over provisions of 
Personal Property Security Act). 


Information Circulars: 98-1R: Collections policies. 


Income Tax Act 


(4.1) Extension of trust — Notwithstanding any other 
provision of this Act, the Bankruptcy and Insolvency. Act 
(except sections 81.1 and 81.2 of that Act), any other en- 
actment of Canada, any enactment of a province or any 
other law, where at any time an amount deemed by sub- 
section (4) to be held by a person in trust for Her Majesty 
is not paid to Her Majesty in the manner and at the time 
provided under this Act, property of the person and pro- 
perty held by any secured creditor (as defined in subsec- 
tion 224(1.3)) of that person that but for a security interest 
(as defined in subsection 224(1.3)) would be property of 
the person, equal in value to the amount.so deemed to be 
held in trust is deemed 


(a) to be held, from the time the amount was deducted 
or withheld by the person, separate and apart from the 
property of the person, in trust for Her Majesty 
whether or not the property is subject to such a secur- 
ity interest, and 


(b) to form no part of the estate or property of the per- 
son from the time the amount was so deducted or 
withheld, whether or not the property has in fact been 
kept separate and apart from the estate or property of 
the person and whether or not the Preps 1S subject 
to such a security interest 


and is property beneficially owned by Her Majesty not- 
withstanding any security interest in such property and in 
the proceeds thereof, and the proceeds of such property 
shall be paid to the Receiver General in priority to all 
such security interests. 


Related Provisions: 227(4.2)— Meaning of 
227(4.3) — Application to the Crown. 


History: Subsec. 227(4.1) added by 1998, c. 19, subsec. 226(1), deemed 
to have come into force on June 15, 1994. 


security interest; 


Selected Cases [subsec. 227(4.1)]: First Vancouver Finance. v. 
MNR, [2002] 3 C.T.C. 285 (SCC) (Trust in favour of Minister established 
when failure to remit, but effective as of date of withholding. Trust at- 
taches to all assets except those sold for value); Royal Bank v. Tuxedo 
Transport 'Ltd., [2000] 3 C.T.C. 331 (BC CA); rev’ g [1999] 3°C.T.C. 393 
(BC SC) (Trust in favour of Minister comes into being when funds are 
deducted or withheld, so Minister can oppose interests of secured credi- 
tors; Receiver was not secured creditor and not person acting on behalf of 
secured creditor). 


(4.2) Meaning of security interest — For the -pur- 
poses of subsections (4) and (4.1), a security interest does 
not include a prescribed security interest. 


Related Provisions: 227(4.3) — Application to the Crown. 


History: Subsec. 227(4.2) added by 1998, c. 19, subsec. 226(1), deemed 
to have come into force on June 15, 1994. 


Regulations: 2201 (prescribed security interest). 


(4.3) Application to Crown — For greater certainty, 
subsections (4) to (4.2) apply to Her Majesty in right of 
Canada or a province where Her Majesty in right of Can- 
ada or a province is a secured creditor (within the mean- 
ing assigned by subsection 224(1.3)) or holds a security 
interest (within the meaning assigned by that subsection). 


History: Subsec. 227(4.3) added by 2001, c. 17, subsec. 180(1), in force 
June 14,2001. 


(5) Payments by trustees, etc. — Where a specified 
person in relation to a particular person (in this subsection 
referred to as the “payer’”’) has any direct or indirect influ- 
ence over the disbursements, property, business or estate 
of the payer and the specified person, alone or together 
with another person, authorizes or otherwise causes a 
payment referred to in subsection 135(3) or 153(1), or on 
or in respect of which tax is payable under Part XII.5 or 
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XIII, to be made by or on behalf of the payer, the speci- 
fied person 


(a) is, for the purposes of subsections 135(3) and 
153(1), section 215 and this section, deemed to be a 
person who made the payment; 


(a.l) is, for the purpose of subsection 211. 1.802), 
deemed to be a person who redeemed, acquired or 
cancelled a share and made the payment as a conse- 
quence of the redemption, acquisition or cancellation; 


(b) is jointly and severally liable with the payer to pay 
to the Receiver General 


(1) all amounts payable by the payer because of any 
of subsections 135(3), 153(1) and 211.8(2) and 
section 215 in respect of the payment, and 


(11) all amounts payable under this Act by the payer 
because of any failure to comply with any of those 
provisions in respect of the payment; and 


(c) is entitled to deduct or withhold from any amount 
paid or credited by the specified person to the payer or 
otherwise recover from the payer any amount paid 
under this subsection by the specified person in re- 
spect of the payment. 


Related Provisions: 227(5.1) — Specified person; 227(5.2) — 
son” includes partnership. 


History: The portion of subsec. 227(5) before subpara. (b)(ii) amended by 
1997 c. 25, subsec. 67(1), applicable April 25, 1997. That portion formerly 
read: 


“Per- 


(5) Where a specified person in relation to a particular person (in 
this subsection referred to as the “payer’’) has any direct or indirect 
influence over the disbursements, property, business or estaté of the 
payer and the specified person, alone or together with another per- 
son, authorizes or otherwise causes a payment referred to in subsec- 
tion 135(3) or 153(1), or on which tax is payable under Part XIII, to 
be made by or on behalf of the payer, the specified person 


(a) is, for the purposes of subsections 135(3) and 153(1), sec- 

tion 215 and this section, deemed to be a person who made the 
" payment; 

(b) is jointly and severally liable with the payer to pay to the 

Receiver General 


(1) all amounts payable by the payer because of any of sub- 
sections 135(3) and 153(1) and section 215 in respect of the 
payment, and 


Subsec. 227(5) added by 1996, c. 21, s. 57, applicable June 20, 1996. 


Former subsec. 227(5) repealed by 1994, c. 21, subsec. 104(1), applicable 
June 15, 1994. That subsec. formerly read: 


(5) Amount in trust not part of estate — Notwithstanding any 
provision of the Bankruptcy and Insolvency Act, in the event of any 
liquidation, assignment, receivership or bankruptcy of or by a per- 
son, an amount equal to any amount 


(a) deemed by subsection (4) to be held in trust for Her Maj- 
esty, or 


(b) deducted or withheld under an Act of a province with which 
the Minister of Finance has entered into an agreement for the 
collection of taxes payable to the province under that Act that is 
deemed under that Act to be held in trust for Her Majesty. in 
right of the province 
shall be deemed to be separate from and form no part of the estate 
in liquidation, assignment, receivership or bankruptcy, whether or 
not that amount has in fact been kept separate and apart from the 
person’s own moneys or from the assets of the estate. 
That portion of subsec. 227(5) preceding para. (a) amended to substitute 
“Bankruptcy and Insolvency Act’ for “Bankruptcy Act’, by 1992, c. 27, 
para. 90(1)(q), deemed to have come into force November 30, 1992. 
Selected Cases [subsec. 227(5)]: Roll v. R., [2001] 1 C.T.C. 143 
(FCA) (Bare trustee has no independent authority; not liable for failure to 
remit source deductions). 


(5.1) Definition of “specified person” — In subsec- 
tion (5), a “specified person” in relation to a particular 


S. 227(5.2)(¢)(iii) 


person means a person who is, in relation to the particular 
person or the disbursements, property, business or estate 
of the particular person, 


(a) a trustee; 

(b) a liquidator; 

(c) a receiver; 

(d) an interim receiver; 
(e) a receiver-manager; 


(f) a trustee in bankruptcy or other person appointed 
under the Bankruptcy and Insolvency Act; 


(g) an assignee; 


(h) a secured creditor (as defined in subsection 
224(1.3)); 


(i) an executor, a liquidator of a succession or an 
administrator; 


(j) any person acting in a capacity similar to that of a 
person referred to in any of paragraphs (a) to (i); 


(k) a person appointed (otherwise than as an employee 
of the creditor) at the request of, or on the advice of, a 
secured creditor in relation to the particular person to 
monitor, or provide advice in respect of, the disburse- 
ments, property, business or estate of the particular 
person under circumstances such that it is reasonable 
to conclude that the person is appointed to protect or 
advance the interests of the creditor; or 


(1) an agent of a specified person referred to in any of 
paragraphs (a) to (k). 
History: Para. 227(5.1)(i) amended by 2001, c. 17, s..229, in force June 
14, 2001. The para. formerly read: 
(i) an executor or administrator; 
Subsec. 227(5.1) added by 1996, c. 21, s. 57, applicable June 20, 1996. 


(5.2) “Person” includes partnership — For the pur- 
poses of this section, references in subsections (5) and 
(5.1) to persons include partnerships. 


Related Provisions: 227(15) — 
tain purposes throughout s. 227. 


History: Subsec. 227(5.2) added by 1996, c, 21,.s.57, applicable June 20, 
1996. 


Possible Future Amendment - —_ 227(5. 2-5. 4) 


(6. a Interference with remittance _ Where at any 
time : . 


(a) a an amount 66 this <Ubeetion referted to as the 
“amount to be remitted”) that is deducted or with- 
held from a payment (in this subsection referred to 
__as the “gross payment’) is required by a provision of 
- this Act to be remitted by a particular person on ac- 
_ count of the tax of another person, 


(b) a secured creditor. (as defined in subsection 
224(1.3)) in relation to the particular person has in- 
fluence over the issuance or clearance of the pay- 
‘ment of the amount to be remitted, and 


(c) the secured creditor, alone or together with an- 
other person, exercises that influence for the purpose 
of 


(i) postponing the remittance of the amount to be 
remitted, 


(ii) subordinating the remittance of the amount to 
be remitted, in favour of the payment of other 
amounts, or 


(ili) causing the amount to be remitted not to be 
remitted, 


“Person” includes partnerships for cer- 
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and the remittance of the amount to be remitted is | 
postponed or subordinated or the amount to be remit- 


ted is not remitted, as the case may be, 
the secured creditor 


(d) is, for the purposes of stihecciiins 5 135(3) ind 
153(1), section 215 and this section, deemed to be a 
person who made the gross payment and is deemed 


to be a person who deducted or withheld the poled 


to be remitted from the gross payment, - 


(e) is, notwithstanding any other provision ‘of this Wi 
Act, jointly and severally liable with the ie / 


person to pay to the Receiver General 


(i) all amounts: payable by the haoser sen 
because of any of subsections 135(3) and 153(1) © 
and section 215 in alte of the ae Poe ; 


and 


_ (ii) all amounts payable under this Act by the ie 


_ ticular paoae because of any failure: to co 


retenbs with the remittance of Te Ou ese 
may take place by way of postponing a remittar G 
ing a remittance in _ of another Jeo or 


nae wid | is liable to Faedit er fuseally, 
these eeducions by bev the i issuance of, opping 


eral while issuing, clearing, or honouring other. cheque 


to suppliers or other creditors. This might be done in ord ie io 
enhance trade receivables and limit the secured Creditor s 2 - 


risks. 


Generally, it is - not scenes da he renucal o a ce oO 
other means of payment for lack of sufficient funds or other — 
legitimate banking reasons be regarded as influence that is CX 
ercised for the purpose of interfering with the payment of — 
source deductions. However, it is intended that a secured credi- 
tor that refuses to extend credit in respect of a source deduction 
payment and that subsequently extends credit in respect of 


other similar payments made to another party, be considered as 


exercising influence for the purpose of pee with source - 


deductions. 


Where the circumstances described in new subsccuoe 215. Za 
exist, the secured creditor will be deemed to have made the 
payment and will become jointly and severally liable with the 
person making the gross payment to pay all amounts payable in 
respect of the gross payment and all amounts payable by that 
person for the failure to deduct and remit the amounts payable. 
This will include the amount of tax not remitted, interest, and 


cutee creditor Pally causes or ‘authorizes a "payment — _ 
which i is eae to. source 2 deduction - ~ ~ before im and several a 


muneration of its employees, interferes with the remittance of 


Income Tax Act 


penalties. However, exceptions to this rule are contained in 
new subsections 227(5.3) and (5.4). A specific right to recover 
amounts paid by the secured creditor on behalf of the person 

na ing the gross payment is provided i in paragraph 227(5. 2). 


6. 3) Exception where all cheques stopped — _— 
Where on a day a secured creditor in relation to a person 
stops or refuses a cheque or other means of payment or 
remi a drawn on Be secured creditor aed he bike 


wae institution were to hoo or ® refuse : 
IL of the amount to be 8 a or eae all 


nce in eect of an amount to be remitted < 
erson to the Receiver General, that tan EOR 


« paid to the Receiver General; 


() the | exercise of the inflesnee i is 5 only a ‘refusal: or 
an expression of intention to refuse, to supply to the — 
person: any further property or services until a pay- _ 
- ment for property sold or leased or services rendered 
‘to the person is received by the creditor, Or © 


__ (c) the exercise of the influence is pursuant to a de- 
_ cree, order or Jnesneet of a vconipetenis tribunal in 
Canada. 


Technical Notes: Similarly, new subsection 227 (5. ye pro- 
vides relief from joint and several liability where a person does 


amount to be paid or remitted by the een to the Receiver 
General. 


New paragraph 227(5.4)(b) aa for greater certainty, that 
a refusal by a secured creditor to continue to supply property or 
services because of the non-payment for such property or ser 
vices will not give rise to joint and several liability. 


Under new paragraph 227(5.4)(c), court actions such as collec- 
tion and conservation measures will not be regarded as exercis- 
ing influence for the purpose of interfering with a remittance. 
In addition, where a court orders a secured creditor to make a 


1620 


not make any other payment or disbursement at or after the 
time the secured creditor exercises influence in respect of an — 


Part XV — Administration and Enforcement 


payment in priority to a remittance, the secured creditor will 
not be regarded as having exercised sietiiniicie for the hes : 
of interfering with a remittance. 


Application: The December 12, 1995 Notice of — a Means Mo- © 
tion would haye added subsecs. 227(5.2)-(5.4) as above (and would 
have numbered what is now 227(5.2) as 227(5.5)), to come into force on 
Royal Assent. However, these provisions (and the parallel rules in 323.1 
of the Excise Tax Act for GST remittances) were dropped in the revised 
Notice of Ways and Means Motion of March 28, 1996 (Bill C-36 —_ 
1995 Budget bill). Officials at the Department of Finance advise that — 
implementation of these rules has been deferred following consultations 
with the banks and other financial institutions, which have promised — 
voluntary compliance. The CCRA has been monitoring this compliance — 


in order to make a determination as to whether to. proceed with these 


rules. The most recent information from the Dept. of Finance (June . 
2004) is that no ekg - yet been es and the sees are > still : 
“on hold”. _ 


(6) Excess withheld, returned or applied — Where 
a person on whose behalf an amount has been paid under 
Part XIL.5 or XIII to the Receiver General was not liable 
to pay tax under that Part or where the amount so paid is 
in excess of the amount that the person was liable to pay, 
the Minister shall, on written application made no later 
than 2 years after the end of the calendar year in which 
the amount was paid, pay to the person the amount so 
paid or such part of it as the person was not liable to pay, 
unless the person is or is about to become liable to make a 
payment to Her Majesty in right of Canada, in which case 
the Minister may apply the amount otherwise payable 
under this subsection to that liability and notify the person 
of that action. 


History: Subsec. 227(6) amended by 1997, c. 25, subsec. 67(2), applica- 
ble April 25, 1997. Subsec. (6) formerly read: 


(6) Where a person on whose behalf an amount has been paid under 
Part XIII to the Receiver General was not liable to pay tax under 
that Part or where the amount so paid is in excess of the amount that 
the person was liable to pay, the Minister shall, on written applica- 
tion made no later than 2 years after the end of the calendar year in 
which the amount was paid, pay to the person the amount so paid or 
such part of it as the person was not liable to pay, unless the person 
is or is about to become liable to make a payment to Her Majesty in 
right of Canada, in which case the Minister may apply the amount 
otherwise payable under this subsection to that liability and notify 
the person of that action. 


Subsec. 227(6) substituted by 1994, c. 21, subsec. 104(1), applicable June 
15, 1994. That subsec. formerly read: 


(6) Withheld money returned or applied otherwise — Where a 
person on whose behalf an amount has been paid to the Receiver 
General after having been deducted or withheld under Part XIII was 
not liable to pay any tax under that Part or where the amount so paid 
to the Receiver General on the person’s behalf is in excess of the tax 
that the person was liable to pay, the Minister shall, on application 
in writing made within two years from the end of the calendar year 
in which the amount was paid, pay to the person the amount so paid 
or such part thereof as the person was not liable to pay, unless the 
person is otherwise liable or about to become liable to make a pay- 
ment under this Act, in which case the Minister may apply the 
amount otherwise payable under this subsection to that payment and 
notify the person of that fact. 


Forms: NR7-R: Application for refund of non-resident tax withheld. 


(6.1) Repayment of non-resident shareholder 
loan — Where, in respect of a loan from or indebtedness 
to a corporation or partnership, a person on whose behalf 
an amount was paid to the Receiver General under Part 
XIII because of subsection 15(2) and paragraph 214(3)(a) 
repays the loan or indebtedness or a portion of it and it is 
established by subsequent events or otherwise that the re- 
payment was not made as part of a series of loans or other 
transactions and repayments, the Minister shall, on writ- 
ten application made no later than 2 years after the end of 


S. 227(7) 


the calendar year in which the repayment is made, pay to 
the person an amount equal to the lesser of 


(a) the amount so paid to the Receiver General in re- 
spect of the loan or indebtedness or portion of it, as the 
case may be, and 


(b) the amount that would be payable to the Receiver 
General under Part XIII if a dividend described in par- 
agraph 212(2)(a) equal in amount to the amount of the 
loan or indebtedness repaid were paid by the corpora- 
tion or partnership to the person at the time of the 
repayment, 


unless the person is or is about to become liable to make a 
payment to Her Majesty in right of Canada, in which case 
the Minister may apply the amount otherwise payable 
under this subsection to that liability and notify the person 
of that action. 


Related Provisions: 227(7.1) — Determination of amount under sub- 
sec. (6.1). 


History: Subsec. 227(6.1) added by 1994, c. 21, subsec. 104(1), applica- 
ble to repayments made after December 21, 1992. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain 
persons connected with shareholders. 


(7) Application for assessment — Where, on appli- 
cation under subsection (6) by or on behalf of a person to 
the Minister in respect of an amount paid under Part XII.5 
or XIII to the Receiver General, the Minister is not 
satisfied 


(a) that the person was not liable to pay any tax under 
that Part, or 


(b) that the amount paid was in excess of the tax that 
the person was liable to pay, 


the Minister shall assess any amount payable under that 
Part by the person and send a notice of assessment to the 
person, and sections 150 to 163, subsections 164(1) and 
(1.4) to (7), sections 164.1 to 167 and Division J of Part I 
apply with any modifications that the circumstances 
require. 


History: Subsec. 227(7) amended by 1997, c. 25, subsec. 67(3), applica- 
ble April 25, 1997. Subsec. (7) formerly read: 


(7) Where, on application under subsection (6) by or on behalf of a 
person to the Minister in respect of an amount paid under Part XII 
to the Receiver General, the Minister is not satisfied 


(a) that the person was not liable to pay any tax under that Part, 
or 


(b) that the amount paid was in excess of the tax that the person 
was liable to pay, 


the Minister shall assess the person for any amount payable under 
Part XIII by the person and send a notice of assessment to the per- 
son, and sections 150 to 163, subsections 164(1) and (1.4) to (7), 
sections 164.1 to 167 and Division J of Part I apply with such modi- 
fications as the circumstances require. 


Subsec. 227(7) substituted by 1994, c. 21, subsec. 104(1), applicable June 
15, 1994. That subsec. formerly read: 


(7) \dem — Where, on application by or on behalf of a person to 
the Minister pursuant to subsection (6) in respect of an amount paid 
to the Receiver General that was deducted or withheld under Part 
XIII, the Minister is not satisfied 


(a) that the person was not lable to pay any tax under that Part, 
or 


(b) that the amount paid to the Receiver General was in excess 
of the tax that the person was liable to pay, 


the Minister shall assess the person for any amount payable by the 
person under Part XIII and send a notice of assessment to the per- 
son, whereupon sections 150 to 163, subsections 164(1) and (1.4) to 
(7), sections 164.1 to 167 and Division J of Part I are applicable 
with such modifications as the circumstances require. 
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(7.1) Application for determination — Where, on ap- 
plication under subsection (6.1) by or on behalf of a per- 
son to the Minister in respect of an amount paid under 
Part XIII to the Receiver General, the Minister is not sat- 
isfied that the person is entitled to the amount claimed, 
the Minister shall, at the person’s request, determine, with 
all due dispatch, the amount, if any, payable under sub- 
section (6.1) to the person and shall send a notice of de- 
termination to the person, and sections 150 to 163, sub- 
sections 164(1) and (1.4) to (7), sections 164.1 to 167 and 
Division J of Part I apply with such modifications as the 
circumstances require. 


History: Subsec. 227(7.1) added by 1994, c. 21, subsec. 104(1), applica- 
ble to repayments made after December 21, 1992. 


(8) Penalty — Subject to subsection (8.5), every person 
who in a calendar year has failed to deduct or withhold 
any amount as required by subsection 153(1) or section 
215 is liable to a penalty of 


(a) 10% of the amount that should have been deducted 
or withheld; or 


(b) where at the time of the failure a penalty under this 
subsection was payable by the person in respect of an 
amount that should have been deducted or withheld 
during the year and the failure was made knowingly or 
under circumstances amounting to gross negligence, 
20% of that amount. 
Related Provisions: 147.1(3) — Deemed registration; 161(1 1) — Inter- 
est on penalties; 227(8.3) — Interest on amounts not deducted or withheld; 
227(8.4) — Non-resident employees and patronage dividends; 227(9) 
Penalty; 227(9.5) — Each establishment considered a separate person; 
227(10) — Assessment; 227(10.2) — Joint and several liability re contri- 
butions to RCA; 252.1 — Where union is employer. 


History: Para. 227(8)(b) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 132(1), applicable after 1992, except with respect to amounts re- 
quired to be remitted before 1993. Para. (b) formerly read: 


(b) where the person had at the time of the failure been assessed a 
penalty under this subsection in respect of an amount that should 
have been deducted or withheld during the year, 20% of the amount 
that should have been deducted or withheld. 


Selected Cases [Subsec. 227(8)]: Mollenhauer Ltd. v. Canada, 
[1992] 2 C.T.C. 121 (FCTD) (Contractor which undertook to pay subcon- 
tractor’s employees’ “salary or wages or other remuneration” liable for 
failing to make and remit source deductions despite not being 
“employer’); Comanche Drilling Ltd. (Receiver of) v. MNR, [1989] 1 
C.T.C. 428 (FCTD) (Receiver with power to borrow money to operate 
business liable for unremitted source deductions and penalty); R. v. 
Moulton Ltd., {1976} C.T.C. 416 (FCTD) (in action against garnishee, 
Crown required to prove taxpayer liable to make payment under Act). 


1.T. Application Rules: 62(2) (subsec. 227(8) applies to interest payable 
in respect of any period after December 23, 1971). 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non- 
residents. 


Information Circulars: 77-16R4: Non-resident income tax; 92-2: 
Guidelines for the cancellation and waiver of interest and penalties. 


(8.1) Joint and several liability — Where a particular 
person has failed to deduct or withhold an amount as re- 
quired under subsection 153(1) or section 215 in respect 
of an amount that has been paid to a non-resident person, 
the non-resident person is jointly and severally liable with 
the particular person to pay any interest payable by the 
particular person pursuant to subsection (8.3) in respect 
thereof. 


Related Provisions: 227(10) — Assessment. 


(8.2) Retirement compensation arrangement de- 
ductions — Where a person has failed to deduct or 
withhold any amount as required under subsection 153(1) 
in respect of a contribution under a retirement compensa- 
tion arrangement, that person is liable to pay to Her Maj- 
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esty an amount equal to the amount of the contribution, 
and each payment on account of that amount is deemed to 
be, in the year in which the payment is made, 


(a) for the purposes of paragraph 20(1)(r), a contribu- 
tion by the person to the arrangement; and 


(b) an amount on account of tax payable by the custo- 
dian under Part XI.3. 
Related Provisions: 147.1(3)— Deemed registration; 153(1)(p) — 
Withholding required; 227(10)— Assessment; 227(10.2) — Joint and 
several liability re contributions to RCA; 252.1— Where union is 

employer. 


(8.3) Interest on amounts not deducted or with- 
held — A person who fails to deduct or withhold any 
amount as required by subsection 135(3), 153(1) or 
211.8(2) or section 215 shall pay to the Receiver General 
interest on the amount at the prescribed rate, computed 


(a) in the case of an amount required by subsection 
153(1) to be deducted or withheld from a payment to 
another person, from the fifteenth day of the month 
immediately following the month in which the amount 
was required to be deducted or withheld, or from such 
earlier day as may be prescribed for the purposes of 
subsection 153(1), to, 


(i) where that other person is not resident in Can- 
ada, the day of payment of the amount to the Re- 
ceiver General, and 


(11) where that other person is resident in Canada, 
the earlier of the day of payment of the amount to 
the Receiver General and April 30 of the year im- 
mediately following the year in which the amount 
was required to be deducted or withheld; 


(b) in the case of an amount required by subsection 
135(3) or section 215 to be deducted or withheld, from 
the day on which the amount was required to be de- 
ducted or withheld to the day of payment of the 
amount to the Receiver General; and 


(c) in the case of an amount required by subsection 
211.8(2) to be withheld, from the day on or before 
which the amount was required to be remitted to the 
Receiver General to the day of the payment of the 
amount to the Receiver General. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive;.227(8.1) — Joint and several liability; 227(10) — Assessment; 
227(10.2) — Joint and several liability re contributions to RCA; 
248(11) — Compound interest; 252.1 — Where union is employer. 


History: The opening words of subsec. 227(8.3) amended, and para. (c) 
added, by 1997, c, 25, subsecs. 67(4), (5), applicable April 25, 1997. The 
opening words formerly read: 


(8.3) A person who fails to deduct or withhold any amount as re- 
quired by subsection 135(3) or 153(1) or section 215 shall pay to 
the Receiver General interest on the amount at the prescribed rate, 
computed 


That portion of subsec. 227(8.3) preceding para. (a) substituted, para (b) 
amended to add reference to subsec. 135(3), by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 186(1), (2), applicable after July 13, 1990. That portion 
formerly read: 


(8.3) Where a person has failed to deduct or withhold any amount as 
required by subsection 153(1) or section’215, the person shall pay to 
the Receiver General interest on the amount at the prescribed rate 
computed 


Selected Cases [subsec. 227(8.3)]: Wright v. R., [2001] 3 C.T.C. 
2426 (TCC) (Where non-resident elects under s. 216, no further liability 
for withholding taxes under s. 215). 


Regulations: 4301(a) (prescribed rate of interest). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 
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(8.4) Liability to pay amount not deducted or with- 
held — A person who fails to deduct or withhold any 
amount as required under 


(a) subsection 135(3) in respect of a payment made to 
another person, or 


(b) subsection 153(1) in respect of an amount paid to 
another person who is non-resident or who is resident 
in Canada solely because of paragraph 250(1)(a) 


is liable to pay as tax under this Act on behalf of the other 
person the whole of the amount that should have been so 
deducted or withheld and is entitled to deduct or withhold 
from any amount paid or credited by the person to the 
other person or otherwise to recover from the other per- 
son any amount paid by the person as tax under this Part 
on behalf of the other person. 


Related Provisions: 215(6) — Parallel provision for non-resident with- 
holding tax; 227(10) — Assessment. 


History: Subsec. 227(8.4) substituted by 1994, c. 7, Sch. II (1991, c, 49), 
subseéc. 186(3), applicable after July 13, 1990. Subsec. 227(8.4) formerly 
read: 


(8.4) A person who has failed to deduct or withhold any amount as 
required under subsection 153(1) in respect of an amount paid to 
another person who is not resident in Canada, or who is resident in 
Canada only by reason of paragraph 250(1)(a), is liable to pay as tax 
under this Act on behalf of the other person the whole of the amount 
that should have been deducted or withheld, and is entitled to de- 
duct or withhold from any amount the person pays or credits to the 
other person or otherwise recover from the other person any amount 
paid by the person as tax under this Part on behalf of the other 
person. 


(8.5) [Repealed] 


History: Subsec. 227(8.5) repealed by 1994, c. 7, Sch, VIII (1993, c. 24), 
subsec. 132(2), applicable after 1992, except with respect to amounts re- 
quired to be remitted before 1993. Subsec. (8.5) formerly read: 


(8.5) Payments from same establishment — Where a person has 
failed to deduct or withhold any amount in respect of a payment 
described in paragraph 153(1)(a), subsection (8) shall be read as 
follows: 


(8) Every person who in a calendar year has failed to deduct 
or withhold a particular amount as required by paragraph 
153(1)(a) in respect of a payment made by the person from an 
establishment of the person is liable to a penalty of 


(a) 10% of the particular amount that should have been 
deducted or withheld; or 


(b) where the person had at the time of the failure been 
assessed a penalty under this subsection for failing to de- 
duct or withhold during the year another amount so re- 
quired to be deducted or withheld in respect of a payment 
made by the person from the same establishment of the 
person, 20% of the particular amount that should have 
been deducted or withheld.” 


(9) Penalty — Subject to subsection (9.5), every person 
who in a calendar year has failed to remit or pay as and 
when required by this Act or a regulation an amount, de- 
ducted or withheld as required by this Act or a regulation 
or an amount of tax that the person is, by section 116 or 
by a regulation made under subsection 215(4), required to 
pay is liable to a penalty of 


(a) 10% of that amount; or 


(b) where at the time of the failure a penalty under this 
subsection was payable by the person in respect of an 
amount that should have been remitted or paid during 
the year and the failure was made knowingly or under 
circumstances amounting to gross negligence, 20%.-of 
that amount. 


S..227(9.1) 


roposed Amendment — Reduction - 

penalty for brief failure to remit 
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Provisions: 
227(9.3) — Interest on certain tax not paid; 227(9.5) — Each establish- 


Related 227(8) — Penalty; 227(9.1) — Penalty; 


ment considered a _ separate person;  227(10.1) — Assessment; 
227(10.2) — Joint and several liability re contributions to RCA; 248(7) — 
Receipt of things mailed; 252.1 — Where union is employer. 


History: Para. 227(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 132(3), applicable after 1992, except with respect to amounts re- 
quired to be remitted before 1993. Para. (9)(b) formerly read: 


(b) 20% of that amount, where the person had at the time of the 
failure been assessed a penalty under this subsection in respect of a 
previous failure during the year. 


Selected Cases [Subsec. 227(9)]: Storrie v. Canada, [1996] 2 C.T.C. 
2596 (TCC) (Lack of clarity resolved in favour of taxpayer); Cana 
Construction Co. v. Canada, [1995] 1 C.T.C. 2122 (TCC) (Prime contrac- 
tor maintained full control of funds to pay wages and required to withhold 
source deduction); Electrocan Systems Ltd. v. Canada, [1989] 1 C.T.C. 
244 (FCA) (Late remittance resulted in penalty); A.G. Can. v. Coopers 
and Lybrand Ltd., 86 D.T.C. 6243 (BC SC) (Penalty imposed after date of 
filing bankruptcy proposal not provable claim). 


Regulations: Part I (amount required to be withheld). 


1.T. Application Rules: 62(2) (subsec. 227(9) applies to interest payable 
in respect of any period after December 23, 1971). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 


(9.1) Penalty — Notwithstanding any other provision of 
this Act, any other enactment of Canada, any enactment 
of a province or any other law, the penalty for failure to 
remit an amount required to be remitted by a person on or 
before a prescribed date under subsection 153(1), subsec- 
tion 21(1) of the Canada Pension Plan, subsection 53(1) 
of the Unemployment Insurance Act and subsection 82(1) 
of the Employment Insurance Act shall, unless the person 
who is required to remit the amount has, knowingly or 
under circumstances amounting to gross negligence, 
delayed in remitting the amount or has, knowingly or 
under circumstances amounting to gross negligence, re- 
mitted an amount less than the amount required, apply 
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only to the amount by which the total of all amounts so 
required to be remitted on or before that date exceeds 
$500. 


History: Subsec. 227(9.1) amended by 1998, c. 19, subsec. 226(2), 
deemed to have come into force on June 30, 1996. Subsec. 227(9.1) for- 
merly read: 


(9.1) ldem — Notwithstanding any other provision of this Act, any 
other enactment of Canada, any enactment of Canada, any enact- 
ment of a province or any other law, the penalty for failure to remit 
an amount required to be remitted by a person on or before a pre- 
scribed date under subsection 153(1), subsection 21(1) of the Can- 
ada Pension Plan and subsection 82(1) of the Employment Insur- 
ance Act shall, unless the person who is required to remit the 
amount has, knowingly or under circumstances amounting to gross 
negligence, delayed in remitting the amount or has, knowingly or 
under circumstances amounting to gross negligence, remitted an 
amount less than the amount required, apply only to the amount by 
which the total of all amounts so required to be remitted on or 
before that date exceeds $500. 


Subsec. 227(9.1) amended by 1996, c. 23, s. 176, in force June 30, 1996. 
Subsec. (9.1) formerly read: 


(9.1) Notwithstanding any other provision of this Act, any other en- 
actment of Canada, any enactment of a province or any other law, 
the penalty for failure to remit an amount required to be remitted by 
a person on or before a prescribed date under subsection 153(1), 
subsection 21(1) of the Canada Pension Plan and subsection 53(1) 
of the Unemployment Insurance Act shall, unless the person who is 
required to remit the amount has, knowingly or under circumstances 
amounting to gross negligence, delayed in remitting the amount or 
has, knowingly or under circumstances amounting to gross negli- 
gence, remitted an amount less than the amount required, apply only 
to the amount by which the total of all amounts so required to be 
remitted on or before that date exceeds $500. 


Subsec. 227(9.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
132(4), applicable after 1992, except with respect to amounts required to 
be remitted before 1993. Subsec. (9.1) formerly read: 


(9.1) Notwithstanding any other provision of this Act, any other en- 
actment of Canada, any enactment of a province or any law, the 
penalty for failure to remit an amount required to be remitted by a 
person on or before a prescribed date under subsection 153(1), sub- 
section 21(1) of the Canada Pension Plan and subsection 53(1) of 
the Unemployment Insurance Act shall, unless the person. required 
to remit the amount has wilfully delayed in remitting the amount or 
wilfully remitted an amount less than the amount required, apply 
only to the amount by which the total of all amounts each of which 
is an amount so required to be remitted on or before that date ex- 
ceeds $500. 


(9.2) Interest on amounts deducted or withheld 
but not remitted — Where a person has failed to remit 
as and when required by this Act or a regulation an 
amount deducted or withheld as required by this Act or a 
regulation, the person shall pay to the Receiver General 
interest on the amount at the prescribed rate computed 
from the day on which the person was so required to re- 
mit the amount to the day of remittance of the amount to 
the Receiver General. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive; 227(10.1) — Assessment; 227(10.2) — Joint and several lia- 
bility re contributions to RCA; 248(11) — Compound interest; 252.1 — 
Where union is employer. 


Regulations: 4301(a) (prescribed rate of interest). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver 
of interest and penalties. 


(9.3) Interest on certain tax not paid — Where a per- 
son fails to pay an amount of tax that, because of section 
116, subsection 212(19) or a regulation made under sub- 
section 215(4), the person is required to pay, as and when 
the person is required to pay it, the person shall pay to the 
Receiver General interest on the amount at the prescribed 
rate computed from the day on or before which the 
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amount was required to be paid to the day of payment of 
the amount to the Receiver General. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive; 227(10.1) — Assessment; 248(11) — Compound interest. 


History: Subsec. 227(9.3) substituted by 1994, c. 21, subsec. 104(2), ap- 
plicable after May 28, 1993. That subsec. formerly read: 


(9.3) Where a person has failed to pay an amount of tax that the 
person is, by section 116 or a regulation made under subsection 
215(4), required to pay, as and when the person was so required to 
pay it, the person shall pay to the Receiver General interest on the 
amount at the prescribed rate computed from the day on or before 
which the amount was required to be paid to the day of payment of 
the amount to the Receiver General. 


Regulations: 4301 (prescribed rate of interest). 


(9.4) Liability to pay amount not remitted — A per- 
son who has failed to remit as and when required by this 
Act or a regulation an amount deducted or withheld from 
a payment to another person as required by this Act or a 
regulation is liable to pay as tax under this Act on behalf 
of the other person the amount so deducted or withheld. 


Related Provisions: 227(10.1) — Assessment; 227(10.2) — Joint and 
several liability re contributions to RCA; 252.1— Where union is 
employer. 


(9.5) Payment from same establishment — In ap- 
plying paragraphs (8)(b) and (9)(b) in respect of an 
amount required by paragraph 153(1)(a) to be deducted or 
withheld, each establishment of a person shall be deemed 
to be a separate person. 


History: Subsec. 227(9.5) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 132(5), applicable after 1992, except with respect to amounts re- 
quired to be remitted before 1993. Subsec. (9.5) formerly read: 


(9.5) Where a person has failed to remit or pay an amount deducted 
or withheld in respect of a payment described in paragraph 
153(1)(a), subsection (9) shall be read as follows: 


“(9) Every person who in a calendar year has failed to remit 
or pay as and when required by this Act or a regulation a 
particular amount deducted or withheld as required by para- 
graph 153(1)(a) in respect of a payment made by the person 
from an establishment of the person is liable to a penalty of 


(a) 10% of the particular amount that should have been 
remitted or paid; or 


(b) where the person had at the time of the failure been 
assessed a penalty under this subsection for failure to re- 
mit or pay during the year another amount so required to 
be remitted or paid in respect of an amount so deducted 
or withheld by the person in respect of a payment made 
by the person from the same establishment of the person, 
20% of the amount that should have been remitted or 
paid.” 
Information Circulars: 92-2: Guidelines for the cancellation and waiver 


of interest and penalties. 


(10) Assessment — The Minister may at any time as- 
sess any amount payable under 


(a) subsection (8), (8.1), (8.2), (8.3) or (8.4) or 224(4) 
or (4.1) or section 227.1 or 235 by a person, 


(b) subsection 237.1(7.4) by a person or partnership, 


(c) subsection (10.2) by a person as a consequence of 
a failure of a non-resident person to deduct or with- 
hold any amount, or 


(d) Part XII by a person resident in Canada, 


and; where the Minister sends a notice of assessment to 
that person or partnership, Divisions I and J of Part I ap- 
ply with any modifications that the circumstances require. 


Related Provisions: 222(5)(c) — Restart of 10-year collection limita- 
tion period. 
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History: Subsec. 227(10) amended by 1998, c. 19, subsec. 226(3), appli- 
cable after December I, 1994. Subsec. 227(10) formerly read: 


(10) The Minister may assess 


(a) any person for any amount payable by that person under 
subsection (8), (8.1), (8.2), (8.3) or (8.4) or 224(4) or (4.1) or 
section 227.1 or 235, 


(a.l1) any person for any amount payable under subsection 
(10.2) by the person as a consequence of a failure by a non- 
resident person to deduct or withhold any amount, and 


(b) any person resident in Canada for any amount payable by 
that person under Part XIII, 


and, where the Minister sends a notice of assessment to that person, 
Divisions I and J of Part I are applicable with such modifications as 
the circumstances require. 


Para. 227(10)(a.1) added by 1994, c. 21, subsec. 104(3), applicable June 
15, 1994. 


Para. 227(10)(a) amended to add reference to s. 235 by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 186(4). 


Selected Cases [subsec. 227(10)]: Markevich v. Canada, [1999] D 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act). 


(10.01) Part X1I.5 [assessment] — The Minister may 
at any time assess any amount payable under Part XII.5 
by a person resident in Canada and, where the Minister 
sends a notice of assessment to that person, Divisions I 
and J of Part I apply with any modifications that the cir- 
cumstances require. 


History: Subsec. 227(10.01) added by 1997, c. 25, subsec. 67(6), mel 
ble April 25, 1997. 


(10.1) idem — The Minister may at any time assess 


(a) any amount payable under section 116 or subsec- 
tion (9), (9.2), (9.3) or (9.4) by any person, 


(b) any amount payable under subsection (10.2) by 
any person as a consequence of a failure by a non-resi- 
dent person to remit any amount, and 


(c) any amount payable under Part XII.5 or XI by 
any non-resident person, 


and, where the Minister sends a notice of assessment to 
the. person, sections 150 to 163, subsections 164(1) and 
(1.4) to (7), sections 164.1 to 167 and Division J of Part I 
apply with such modifications as the circumstances 
require. 

Related Provisions: 224(1.2) — Garnishment of payments redirected 
to secured creditors. 


History: Paras. 227(10.1)(a) to (c) substituted for paras. (a) to (b) by 
LOOT CIQ5; bee 67(7), applicable April 25, 1997. Paras. (a) to (b) for- 
merly read: 


(a) any person for any amount payable under section 116 or subsec- 
tion (9), (9.2), (9.3) or (9.4) by the person, 


(a.1) any person for any amount payable under subsection (10.2) by 
the person as a consequence of a failure by a non-resident person to 
remit any amount, and 


(b) any non-resident person for any amount payable under Part XII 
by the person, 


Subsec. 227(10.1) substituted by 1994, c. 21, subsec. 104(4), applicable to 
amounts that become payable after 1990 except that, in applying subsec. 
227(10.1) to amounts that became payable before June 15, 1994, it shall 
be read without reference to para. (a.1) thereof. That subsec. formerly 
read: 


(10.1) Idem — The Minister may assess 


(a) any person for any amount payable by that person under 
subsection (9), (9.2), (9.3) or (9.4), and 


(b) any non-resident person for any amount payable by that per- 
son under Part XIII, 


and, where the Minister sends a notice of assessment to that person, 
sections 150 to 163, subsections 164(1) and (1.4) to (7), sections 
164.1 to 167 and Division J of Part I are applicable with such modi- 
fications as the circumstances require. 


S. 227(15) 


Selected Cases [subsec. 227(10.1)]: United Used Auto & Truck 
Parts Ltd., Re, [2000] 3 C.T.C. 338 (BC SC) (Requirement to pay requires 
underlying assessment); Spa Springs Parks Ltd. vy. Mineral Water 
Company of Canada Ltd., [1992] 2 C.T.C. 154 (NS TD) (Crown priority 
extends to related interest and penalties). 


(10.2) Joint and several liability re contributions 
to RCA — Where a non-resident person fails to deduct, 
withhold or remit an amount as required by subsection 
153(1) in respect of a contribution under a retirement 
compensation arrangement that is paid on behalf of the 
employees or former employees of an employer with 
whom the non-resident person does not deal at arm’s 
length, the employer is jointly and severally liable with 
the non-resident person to pay any amount payable under 
subsection (8), (8.2), (8.3), (9), (9.2) or (9.4) by the non- 
resident person in respect of the contribution. 


Related Provisions: 227(10)(c) — Assessment for failure to deduct or 
withhold; 227(10.1)(c) — Assessment for failure to remit tax. 


History: Subsec. 227(10.2) added by 1994, c. 21, subsec. 104(5), ele 
ble June 15, 1994. 


Former (10.2), (10.3)-(10.9) [Repealed] 


History: Former subsec. 227(10.2), and subsec. (10.3) to (10.9), repealed 
by 1993, c. 24, s. 153. (Subsec. (10.9), which was added in the R.S.C. 
1985 (Sth Supp.) consolidation, taking the place of the application rule in 
1986, c. 6, subsec. 118(4), provided that subsecs. (10.2) to (10.8) would 
come into force on a day to be proclaimed. That proclamation never 
occurred.) 


(11) Withholding tax — Provisions of this Act requir- 
ing a person to deduct or withhold an amount in respect 
of taxes from amounts payable to a taxpayer are applica- 
ble to Her Majesty in right of Canada or a province. 


(12) Agreement not to deduct void — Where this 
Act requires an amount to be deducted or withheld, an 
agreement by the person on whom that obligation is im- 
posed not to deduct or withhold is void. 


(13) Minister’s receipt discharges debtor — The 
receipt of the Minister for an amount deducted or with- 
held by any person as required by or under this Act is a 
good and sufficient discharge of the liability of any debtor 
to the debtor’s creditor with respect thereto to the extent 
of the amount referred to in the receipt. 


(14) Application of other Parts — Parts IV, IV.1, VI 
and VI.1 do not apply to any corporation for any period 


throughout which it is exempt from tax because of section 
149. 


Related Provisions: 181.1(3)(c) Exemption from Part [3 tax; 
186.1 — Part IV tax — exempt corporations; 219(2) — Part XIV tax — 
exempt corporations; 227(16) — Part IV tax — municipal or provincial 
corporation. 
History: Subsec. 227(14) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 186(5), applicable to any period or part of a period referred to in 
the subsec. that is after 1989. Subsec. (14) formerly read: 
(14) Where Parts III, IV, 1V.1, VI and V1.1 are not applicable — 
Parts II, [V, [V.1, VI and VI.1 are not applicable to any corporation 
for any period throughout which it is exempt from tax under section 
149. 
Interpretation Bulletins: IT-269R3: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation; IT-347R2: 
Crown corporations (archived); IT-496R: Non-profit organizations. 


(15) Partnership included in “person” — In this 
section, a reference to a “person” with respect to any 
amount deducted or withheld or required to be deducted 
or withheld is deemed to include a partnership. 

Related Provisions: 96—Partnerships and their members; 
212(13.1) — Application of Part XIII tax to partnership; 227(5.2) — “Per- 
son” includes partnership for purposes of certain provisions. 
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History: Subsec. 227(15) amended by 1997, c. 25, subsec. 67(8), applica- 
ble April 25, 1997. Subsec. (15) formerly read: 


(15) In this section a reference to “person” with respect to any 
amount or any tax deducted or withheld from an amount under Part 
XIII shall be deemed to include a partnership that is with respect to 
that amount deemed for the purposes of that Part to be a person 
resident in Canada or a non-resident person. 


(16) Municipal or provincial corporation ex- 
cepted — A corporation that at any time in a taxation 
year would be a corporation described’ in any of 
paragraphs 149(1)(d) to (d.6) but for a provision of an ap- 
propriation Act is deemed not to be a private corporation 
for the purposes of Part IV with respect to that year. 


History: Subsec. 227(16) amended by 2001, c. 17, subsec. 180(2), appli- 
cable to taxation years that begin after 1998. It formerly read: 


(16) A corporation that at any time during the taxation year would 
be a corporation described in paragraph 149(1)(d) but for a provi- 
sion of an appropriation Act shall be deemed not to be a private 
corporation for the purposes. of Part IV. 


Interpretation Bulletins [subsec. 227(16)]: IT-269R3: Part IV tax on 
taxable dividends received by a private corporation or a subject corpora- 
tion; IT-347R2: Crown corporations (archived). 


Definitions [s. 227]: “Act” — Interpretation Act 35(1); “amount”, “as- 
sessment” — 248(1); “calendar year’ —JInterpretation Act 37(1)(a); 
“Canada” — 255; “common-law partnership” — 248(1); “corporation” 
248(1), Interpretation Act 35(1); “custodian” — 248(1)“retirement com- 
pensation arrangement”; “employee”, “employer” — 248(1); “estate” — 
104(1), 248(1); “Her Majesty” — Interpretation Act 35(1); “Minister”, 
“non-resident” — 248(1); “person” — 227(5.2),. (15), 248(1);. “pre- 
scribed” — 248(1); “prescribed rate’ — Reg. 4301, “private corpora- 
tion” — 89(1), 248(1); “property” — 248(1); “province” — Interpretation 
Act 35(1); “public corporation” — 89(1), 248(1); “regulation” — 248(1); 
“resident in Canada” — 250; “retirement compensation arrangement”, 
“salary or wages” — 248(1); “secured creditor” — 224(1.3); “security in- 
terest” — 224(1.3), .227(4.2); “specified person” — 227(5.1); “tax paya- 
ble” — 248(2); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3);. “writing” — Interpretation Act 35(1). 


227.1 (1) Liability of directors for failure to de- 
duct — Where a corporation has failed to deduct or with- 
hold an amount as required by subsection 135(3) or sec- 
tion 153 or 215, has failed to remit such an amount or has 


failed to pay an amount of tax for a taxation year as re- | 


quired under Part VII or VIII, the directors of the corpora- 
tion at the time the corporation was required to deduct, 
withhold, remit or pay the amount are jointly and sever- 
ally. liable, together with the corporation, to pay that 
amount and any interest or penalties relating thereto. 


Related Provisions: 159(2) — Requirement for clearance certificate 
before distributing property; 222(5)(c) — Restart of 10-year collection 
limitation period when director assessed under 227(10)(a); 227(10) — As- 
sessment; 236 — Execution of documents by corporations; 242 — Of- 
ficers and directors guilty of corporation’s offences. 


Selected Cases [subsec. 227.1(1)]: Dirienzo v. R., [2000] 3 C.T.C. 
2363 (TCC) (Mere formal position as director may not engender vicarious 
liability); Holmes v. R., [2000] 3 C.T.C. 2235 (TCC) (Franchisor’s exer- 
cise of control removed powers of directors to act); Wheeliker v. R. (April 
20, 2000), File 27319 (SCC); leave to appeal refused from [1999] 2 C.T.C. 
395 (FCA); rev’g [1998] 1 C.T.C. 2021 (TCC) (Provisions apply to volun- 
teer directors as well as professionals); Storrie v. Canada, [1996] 2 C.T.C. 
2596 (TCC) (Lack of clarity resolved in favour of taxpayer); MacCormack 
v. MNR, [1995]. 2. C.T.C. 2410D (TCC) (Distinctions between directors 
who are liable and those who are not); Roll v. MNR, [1992] 2 C.T.C. 2060 
(TCC); appealed to FCTD (July 14, 1992), File T-1736-92 (Director liable 
for failure to remit source deductions prior to date of resignation); 
Robitaille v.. Canada, [1990] 1 C.T.C. 121 (FCTD) (Where decisions as to 
cheques issued from accounts of company in liquidation made by the bank 
appointed as controller, no liability of directors); Danielson v. MNR, 
[1986] 2 C.T.C. 341 (FCTD) (Assessment pursuant to provision cannot be 
quashed by way of application for certiorari); Danielson v. Dep. A.G. 
Can., [1986] 2 C.T.C. 42 (FCTD) (Pending determination of ultimate lia- 
bility, interim injunction against execution of seizure granted to director 
having no active role in company’s affairs nor knowledge of its business). 


Income Tax Act 


Information Circulars: 89-2R: Directors’ liability —s. 227.1 of the 
Income Tax Act and s. 323 of the Excise Tax Act; 98-1R: Collections 
policies. 


(2) Limitations on liability — A director is not liable 
under subsection (1), unless 


(a) a certificate for the amount of the corporation’s lia- 
bility referred to in that subsection has been registered 
in the Federal Court under section 223 and execution 
for that amount has been returned unsatisfied in whole 
or in part; 

(b) the corporation has commenced liquidation or dis- 
solution proceedings or has been dissolved and a claim 
for the amount of the corporation’s liability referred to 
in that subsection has been proved within six months 
after the earlier of the date of commencement of the 
proceedings and the date of dissolution; or 


(c) the corporation has made an assignment or a re- 
ceiving order has been made against it under the Bank- 
ruptcy and Insolvency Act and a claim for the amount 
of the corporation’s liability referred to in that subsec- 
tion has been proved within six months after the date 


Royal Assent, 


History: Para. 227.1(2)(c) amended by 1992, c. 27, para. 90(1)(q); to sub- 
stitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act”, deemed to 
have come into force November 30, 1992. 

Selected Cases [subsec. 227.1(2)]: Murray v. R., [1997] 3 C.T.C. 
2971 (TCC) (Duty of director is to prevent failure to make source deduc- 
tions, not fix the problem after the fact); Kyte v. Canada, [1997] 2 C.T.C. 
15 (FCA) (Correct amount in certificate merely directory, not mandatory); 
Kyte vy. Canada, [1996] 1 C.T.C. 151 (FCTD) (Error in directory provision 
of the Act does not invalidate assessment). 

Information Circulars: 89-2R: Directors’ liability —s. 227.1 of the 
Income Tax Act and s. 323 of the Excise Tax Act. .' : 


(3) Idem — A director is. not liable for a failure under 
subsection (1) where the director exercised the degree of 
care, diligence and skill to prevent the failure that a rea- 
sonably prudent person would have exercised in compara- 
ble circumstances. 

Selected Cases [Subsec. 227.1(3)]: Cameron y. R., [2001] 3 C.T.C. 
200 (FCA) (Due diligence falls short of perfection or being foolproof); 
Rulton vy. R., [2001] 2 C.T.C. 2213 (TCC) (Test for due diligence not 
purely subjective); Dirienzo v. R., [2000] 3 C.T.C. 2363 (TCC) (Mere for- 
mal position as director may not engender vicarious liability); Holmes v. 
R., [2000] 3 C.T.C. 2235 (TCC) (Franchisor’s exercise of control removed 
powers of directors to act); Cadrin v. R., [1999] 3 C.T.C. 366 (FCA) (De- 
spite different standards for outside directors, they cannot be completely 
passive); Sanford v. Canada, [1996] 1 C.T.C. 2016 (TCC) (‘Minimal” di- 
rector exercised sufficient due diligence); Edwards v. MNR, [1995] 1 
C.T.C. 2373 (TCC) (Due diligence required is to prevent failure to make 
remittances, not to cure default after the fact); Hadad v. Canada, {1994] 2 
C.T.C. 2214 (TCC) (Failure to be prescient about fall in price of crude oil 
not equated to lack of care, diligence and skill). 


Information Circulars: 89-2R: Directors’ liability —s. 227.1 of the 
Income Tax Act and s. 323 of the Excise Tax Act. 


(4) Limitation period — No action or proceedings to 
recover any amount payable by a director of a corporation 
under subsection (1) shall be commenced more than two 
years after the director last ceased to be a director of that 
corporation. 

Selected Cases [subsec. 227.1(4)]: Markevich v. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act). 


Information Circulars: 89-2R: Directors’ liability — s.\ 227.1 of the 
Income Tax Act and s. 323 of the Excise Tax Act. 
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(5) Amount recoverable — Where execution referred 
to in paragraph (2)(a) has issued, the amount recoverable 
from a director is the amount remaining unsatisfied after 
execution. 


(6) Preference — Where a director pays an amount’ in 
respect of a corporation’s liability referred to in subsec- 
tion (1) that is proved in liquidation, dissolution or bank- 
ruptcy proceedings, the director is entitled to any prefer- 
ence that Her Majesty in right of Canada would have been 
entitled to had that amount not been so paid and, where a 
certificate that relates to that amount has been registered, 
the director is entitled to an assignment of the certificate 
to the extent of the director’s payment, which assignment 
the Minister is hereby empowered to make. 


(7) Contribution — A director who has satisfied a claim 
under this section is entitled to contribution from the 
other directors who were liable for the claim. 


Selected Cases [s. 227.1]: McKinnon v. R., [2004] 2 C.T.C. 2302 
(TCC) (Cash shortage could not have been foreseen by. director; due dili- 
gence defence allowed); Pitchford vy. R., [2003] 3. C.T.C. 2853 (TCC) 
(Hope of eventual tax credits to fund source deduction insufficient due 
diligence defence); Worrell v. R., [2001] 1 C.T.C. 79 (FCA) (Principles of 
due diligence defence considered; effort must be directed to prevent fail- 
ure to remit); Cadrin v. R., [1999] 3 C.T.C. 366 (FCA) (Despite different 
standards for outside directors, they cannot be completely passive); 
Wheeliker vy. R. (April. 20, 2000), File 27319 (SCC); leave to appeal re- 
fused from [1999] 2.C.T.C. 395 (FCA); rev’ g [1998] 1 C.T.C. 2021 (TCC) 
(Provisions apply to volunteer directors as well as professionals); Soper v. 
R., [1997] 3 C.T.C. 242 (FCA) (Standard of care is “objective subjective” 
and directors not to be considered as homogeneous group of professionals 
with single, unchanging standard of conduct); Temple v. R., [1997] 2 
C.T.C. 2678 (TCC) (“Deemed” employer not liable for source 
deductions); Giglio v. R., [1997] 2.C.T.C. 2608 (TCC) (Resignation as 
director not effective retroactively); Kalef v.. Canada, [1996] 2. C.T.C. 1 
(FCA) (Appointment of trustee does cause director to cease to hold 
office); Page v. Canada, [1996] 1 C.T.C. 2697 (TCC) (Minister ordered to 
produce records, but not tax returns, relating to decision not to assess other 
directors); Wollitzer v..Canada, [1995] 1 C.T.C. 2996 (TCC) (Minister 
failed to prove that proof of claim was filed in bankruptcy proceedings; 
claim against director dismissed); Lindthaler (M.G.) v. MNR, {1992] 2 
C.T.C. 2570 (TCC) (Assessment setting out only one global amount of 
liability under four statutes invalid); Corazza (F.) v. MNR, [1992] 2 C.T.C. 
2023 (TCC) (Assessment setting out only one global amount of liability 
under four statutes invalid); Re Norris, [1989] 2 C.T.C. 185 (Ont CA) 
(Notice of assessment sufficient documentation to file proof of claim 
under Bankruptcy Act); MNR vy, Reaume, [1989] 1 C.T.C. 267 (FCA) (As- 
sessment “in respect of liability under s. 227.1 of the Jncome Tax-Act” 
does not include liabilities under other statutes). 


Definitions [s. 227.1]: “amount” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “Federal Court” — Federal Courts Act s. 4; “Her 
Majesty” — Interpretation Act 35(1); “Minister” — 248(1). 


228. Applying payments under collection agree- 
ments — Where a payment is made to the Minister on 
account of tax under this Act, an Act of a province that 
imposes a tax similar to the tax imposed under this Act, or 
any two or more such Acts, such part of that payment as 
is applied by the Minister in accordance with the provi- 
sions of a collection agreement entered into under Part III 
of the Federal-Provincial Fiscal Arrangements Act 
against the tax payable by a taxpayer for a taxation year 
under this Act discharges the liability of the taxpayer for 
that tax only to the extent of the part of the payment so 
applied, notwithstanding that the taxpayer directed that 
the payment be applied in a manner other than that pro- 
vided in the collection agreement or made no direction as 
to its application. 


Related Provisions: 154 — Tax transfer payments. 


History: S. 228 amended by 1995, c. 17, subsec. 45(2), to substitute 
“Federal-Provincial Fiscal Arrangements Act” for “Federal-Provincial 


S. 230(2) 


Fiscal Arrangements and Federal Post-Secondary Education and Health 
Contributions Act’, in force April 1, 1996. 

Definitions [s. 228]: “Minister” — 248(1); “province” — Interpretation 
Act 35(1); “taxation year” — 249; “taxpayer” — 248(1). 


229. Receipt of taxes by banks — A chartered bank 
in Canada shall receive for deposit, without any charge 
for discount or commission, any cheque made payable to 
the Receiver General in payment of tax, interest or pen- 
alty imposed by this Act, whether drawn on the bank re- 
ceiving the cheque or on any other chartered bank in 
Canada. 


History: S. 229 repealed by R.S.C. 1985, c. 1 (Sth Supp.), s. 229.1, appli- 
cable as of a day to be fixed by proclamation. 


“Receiver General” substituted for “Receiver General of Canada” by 
1980-8 1-82-83, c. 48, s. L115. 


Definitions [s. 229]: “bank” — 248(1); “Canada” — 255, Interpretation 
Act 35(1). 


229.1 (1) Section 229 is repealed. 


(2) Subsection, (1) shall come into force on 4 day to be 
fixed by proclamation. 


Origin of 229.1: S. 229.1 enacted by R.S.C. 1985, c. 1 (5th Supp.). 
(Formerly contained in S.C. 1986, c. 6,-s. 119.) 


Definitions [s. 229.1]: “proclamation” — Interpretation Act 35(1). 
General 


230. (1) Records and books — Every person carrying 
on business and every person who is required, by or pur- 
suant to this Act, to pay or collect taxes or other amounts 
shall keep records and books of account (including an an- 
nual inventory kept in prescribed manner) at the person’s 
place of business or residence in Canada or.at such other 
place as may be designated by the Minister, in such form 
and containing such information as will enable the taxes 
payable under this Act or the taxes or other amounts that 
should have been deducted, withheld or. collected to be 
determined. 

Related Provisions: 150.1(4) — Record of return filed electronically; 
230(4.1) — Requirement to keep electronic records; 238(1) — Punish- 
ment for failing to comply. 


Regulations: 1800 (prescribed manner of keeping inventory). 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates; 78-10R3: Books and records 
retention/destruction. 


(1.1) [Repealed under former Act] 


(2) Idem — Every registered charity and registered Ca- 
nadian amateur athletic association shall keep records and 
books of account at an address in Canada recorded with 
the Minister or designated by the Minister containing 


(a) information in such form as will enable the Min- 
ister to determine whether there are any grounds for 
the revocation of its registration under this Act; 


(b).a duplicate of each receipt containing prescribed 
information for a donation received by it; and 


(c) other information in such form as will enable the 
Minister to verify the donations to it for which a de- 
duction or tax credit is available under this Act. 


_ Proposed Amendment — Suspension of 
charity’s tax-receipting privileges for non- 
compliance 
Federal budget, Supplementary Information, March 23, 
2004: [See at beginning of 149.1, under the heading “Proposed 
Intermediate Taxes and Penalties” — ed.] 
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Related Provisions: 149.1(6.4) — Rules apply to registered national 
arts service organizations; 168(1)(e) — Notice of intention to revoke re- 
gistration; 238(1) — Punishment for failing to comply. 

History: Subsec. 230(2) substituted by 1994, c. 21, s. 105, applicable af- 
ter December 21, 1992. That subsec. formerly read: 


(2) Idem, charities, etc. — Every registered charity and registered 
Canadian amateur athletic association shall keep records and books 
of account (including a duplicate of each receipt containing pre- 
scribed information for a donation received by it) at an address in 
Canada recorded with the Minister or designated by the Minister in 
such form and containing such information as will enable the dona- 
tions to it that are deductible under this Act to be verified. 


Regulations: 216 (information return); 3502 (prescribed information for 
receipts). 


Registered Charities Newsletters: 5 (where and why does the De- 
partment require your registered charity to keep books and records?); 10 
(books and records); 13 (about auditing charities). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy; 
CPS-014: Computer-generated official donation receipts. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2.1) Idem, lawyers — For greater certainty, the records 
and books of account required by subsection (1) to be 
kept by a person carrying on business as a lawyer (within 
the meaning assigned by subsection 232(1)) whether by 
means of a partnership or otherwise, include all account- 
ing records of the lawyer, including supporting vouchers 
and cheques. 

Selected Cases [subsec. 230(2.1)]: Heath v. Canada, [1990] 2 


C.T.C. 28 (BC SC) (Solicitor’s trust account ledger was on “accounting 
record of a lawyer” subject to Crown’s inspection). 


(3) Minister’s requirement to keep records, etc. — 
Where a person has failed to keep adequate records and 
books of account for the purposes of this Act, the Min- 
ister may require the person to keep such records and 
books of account as the Minister may specify and that 
person shall thereafter keep records and books of account 
as so required. | 


Related Provisions: 230.1(3) — Application to political party’s or can- 
didate’s records; 238(1) — Punishment for failing to comply. 


Selected Cases [subsec. 230(3)]: Merchant (2000) Ltd. v. Canada 
(A.-G.), [2000] 3 C.T.C. 291 (FCTD) (Minister not entitled to serve re- 
quirement to keep adequate books and records); Canada vy. McKinlay 
Transport Ltd., [1990] 2 C.T.C. 103 (SCC) (Crown’s demand under provi- 
sion amounted to seizure within s. 8 of the Charter, but not an unreasona- 
ble one; such demand can be contested on ground that Minister engaged in 
fishing expedition). 


(4) Limitation period for keeping records, etc. — 
Every person required by this section to keep records and 
books of account shall retain 


(a) the records and books of account referred to in this 
section in respect of which a period is prescribed, to- 
gether with every account and voucher necessary to 
verify the information contained therein, for such pe- 
riod as is prescribed; and 


(b) all other records and books of account referred to 
in this section, together with every account and 
voucher necessary to verify the information contained 
therein, until the expiration of six years from the end 
of the last taxation year to which the records and 
books of account relate. 

Related Provisions: 150.1(4) — Record of return filed electronically; 

168(1)(e) — Notice of intention to revoke registration; 230(4.1) — Re- 

quirement to keep electronic records; 230.1(3) — Application to political 


party’s or candidate’s records; 238(1)— Punishment for failing to 
comply. 


Regulations: 5800 (required retention periods). 


Information Circulars: 78-10R3: Books and 
retention/destruction. 


records 
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Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
1137: Request for destruction of books and records. 


(4.1) Electronic records — Every person required by 
this section to keep records who does so electronically 
shall retain them in an electronically readable format for 
the retention period referred to in subsection (4). 


Related Provisions: 230(4.2) — Exemption 
238(1) — Punishment for failing to comply. 


History: Subsec. 230(4.1) added by 1998, c. 19, s. 227, in force June 18, 
1998. 


Information Circulars: 
retention/destruction. 


from requirement; 


78-10R3: Books and records 


(4.2) Exemptions — The Minister may, on such terms 
and conditions as are acceptable to the Minister, exempt a 
person or a class of persons from the requirement in sub- 
section (4.1). 


History: Subsec. 230(4.2) added by 1998, c. 19, 's. 227, in force June 18, 
1998. 


(5) Exception — Where, in respect of any taxation year, 
a person referred to in subsection (1) has not filed a return 
with the Minister as and when required by section 150, 
that person shall retain every record and book of account 
that is required by this section to be kept and that relates 
to that taxation year, together with every account and 
voucher necessary to verify the information contained 
therein, until the expiration of six years from the day the 

return for that taxation year is filed. 


Related Provisions: 238(1) — Punishment for failing to comply. 


(6) Exception where objection or appeal — Where 
a person required by this section to keep records and 
books of account serves a notice of objection or where 
that person is a party to an appeal to the Tax Court of 
Canada under this Act, that person shall retain every re- 
cord, book of account, account and voucher necessary for 
dealing with the objection or appeal until, in the case of 
the serving of a notice of objection, the time provided by 
section 169 to appeal has elapsed or, in the case of an 
appeal, until the appeal is disposed of and any further ap- 
peal in respect thereof is disposed of or the time for filing 
any such further appeal has expired. 


Information Circulars: 78-10R3: 


retention/destruction. 


Books and records 


(7) Exception where demand by Minister — Where 
the Minister is of the opinion that it is necessary for the 
administration of this Act, the Minister may, by registered 
letter or by a demand served personally, require any per- 
son required by this section to keep records and. books of 
account to retain those records and books of account, to- 
gether with every account and voucher necessary to verify 
the information contained therein, for such period.as 1s 
specified in the letter or demand. 


Related Provisions: 244(5), (6) — Proof of service by mail or personal 
service; 248(7)(a) — Mail deemed received on day mailed. 


Information Circulars: 78-10R3 Books and 


retention/destruction. 


records 


(8) Permission for earlier disposal — A person re- 
quired by this section to keep records and books of ac- 
count may dispose of the records and books of account 
referred to in this section, together with every account and 
voucher necessary to verify the information contained 
therein, before the expiration of the period in respect of 
which those records and books of account are required to 
be kept if written permission for their disposal is given by 


| the Minister 
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Related Provisions: 168(1)(e) — Notice of intention to revoke registra- 
tion; 230.1(3) — Application to political party’s or candidate’s records; 
238(1) — Offences. 


Forms: T1137: Request for destruction of books and records. 


Definitions [s. 230]: “allowable capital loss” — 38(b), 248(1); 
“amount”, “business” — 248(1); “Canada” — 255; “inventory” — 248(1); 
“lawyer” — 232(1); “Minister”, “person”, “prescribed” — 248(1); “re- 
cord” 150.1(4), 248(1); “registered Canadian amateur athletic associa- 
tion”, “registered charity” — 248(1); “taxable capital gain” — 38(a), 
248(1); “taxation year” — 249; “taxpayer” — 248(1). 


230.1 (1) Records re monetary contributions — 
Canada Elections Act— Every agent authorized 
under the Canada Elections Act to accept monetary con- 
tributions referred to in that Act shall keep records, suffi- 
cient to enable each monetary contribution within the 
meaning assigned by subsection 1!27(4.1) that they re- 
ceive and the expenditures that they make to be verified, 
including a duplicate of the receipt referred to in subsec- 
tion 127(3) for each of those monetary contributions) at 


(a) in the case of an agent other than an official agent 
of a candidate, the address recorded in the registry of 
parties or of electoral district associations referred to 
in the Canada Elections Act; and 


(b) in the case of an official agent of a candidate, the 
agent’s address set out in the nomination papers filed 
under that Act with the returning officer when the can- 
didate was a prospective candidate or any other ad- 
dress that the Minister designates. 


Related Provisions: |27(3)-(4.2) — Credit for political contributions; 
168(1)(e) — Revocation of registration; 238(1) — Punishment for failing 
to comply. 


History: Subsec. 230.1(1) amended by 2003, c. 19, s. 74, in force January 
1, 2004, except that 


(a) on and after June 19, 2003 but before January 1, 2004, s. 230.1 is 
to be read as amended except that para. 230.1(1)(a) is to be read with- 
out reference to the expression “or of registered associations”; 


(b) if the day on which the amendment comes into force occurs during 
an election period, within the meaning assigned by the Canada Elec- 
tions Act, para. 230.1(1)(a) is to be read, in respect of that election, as 
described in (a) above. 


This transitional rule in para. (a) above is technically meaningless because 
it does not refer to the words “a provincial division of a registered party”, 
which were added at the Commons committee stage before the 2003 elec- 
tion financing bill received Third Reading in the House of Commons. 


Subsec. 230.1(1) formerly read: 


230.1 (1) Records and books re political contributions — Every 
registered agent of a registered party and the official agent of each 
candidate at an election of a member or members to serve in the 
House of Commons of Canada shall keep records and books of ac- 
count sufficient to enable the amounts contributed that are received 
by the agent and expenditures that are made by the agent to be veri- 
fied (including duplicates of all receipts for amounts contributed, 
containing prescribed information and signed by the agent) at 


(a) in the case of a registered agent, the agent’s address re- 
corded in the registry maintained by the Chief Electoral Officer 
pursuant to subsection 33(1) of the Canada Elections Act; and 


(b) in the case of an official agent, an address in Canada re- 
corded with or designated by the Minister. 


That portion of subsec. 230.1(1) preceding para. (a) amended by 1994, c. 
7, Sch. VUI (1993, c. 24), subsec. 133(1), applicable to 1992 et seg. That 
portion formerly read: 


(1) Books and records relating to political contributions — 
Every registered agent of a registered party and the official agent of 
each candidate at an election of a member or members to serve in 
the House of Commons of Canada shall keep records and books of 
account sufficient to enable the amounts contributed received by the 
agent and expenditures made by the agent to be verified (including 
duplicates of all receipts for amounts contributed, signed by the reg- 
istered agent or official agent, as the case may be, other than any 
such duplicate receipts filed by the agent under subsection (2)) at 


S. 230.1(4) 


Regulations: 2000, 2002 (contents of receipts). 


Information Circulars: 75-2R7: Contributions to a registered party, a 
registered association or to a candidate at a federal election. 


(2) Information return — Each agent to whom subsec- 
tion (1) applies shall file with the Minister an information 
return in prescribed form and containing prescribed infor- 
mation. The return is to be filed within the period for the 
filing of a financial transactions return or an electoral 
campaign return, as the case may be, under the Canada 
Elections Act. 


Related Provisions: 168(1)(e)—Revocation of _ registration; 
230.1(4) —- Reports to. chief electoral officer; 238(1) — Punishment for 
failing to comply. 

History: Subsec. 230.1(2) amended by 2003, c. 19, s. 74, in force January 
1, 2004. Subsec. 230.1(2) formerly read: 


(2) Return of information — Each person to whom subsection (1) 
applies shall, 


(a) in the case of a registered agent, at such times, not more 
frequently than annually, as are prescribed by the Minister, and 


(b) in the case of an official agent, within the time within which 
a return is required to be submitted by the agent to a returning 
officer under section 228 of the Canada Elections Act, 


file with the Minister a return of information in prescribed form and 
containing prescribed information. 


That portion of subsec. 230.1(2) after para. (a) amended by 1994, c. 7, 
Sch. VHT (1993, c. 24), subsec. 133(2), applicable to 1992 et seg. That 
portion formerly read: 


(b) in the case of an official agent, within the time within which 
a return is required to be submitted by the agent to a returning 
officer pursuant to section 228 of the Canada Elections Act, 


file with the Minister a return of information, in prescribed form 
and containing prescribed information, together with the duplicates 
of all receipts referred to in that subsection signed by that person 
since the later of the day any previous such information return was 
filed by that person and August 1, 1974. 


Regulations: 2001 (time for filing return). 


Information Circulars: 75-2R7: Contributions to a registered party, a 
registered association or to a candidate at a federal election. 


Forms: T2092: Contributions to a registered party — information return; 
T2093: Contributions to a candidate at an election — information return. 


(3) Application of subsecs. 230(3) to (8) — Subsec- 
tions 230(3) to (8) apply, with any modifications that the 
circumstances require, in respect of the keeping of 
records by agents as required by subsection (1). 


History: Subsec. 230.1(3) amended by 2003, c. 19, s. 74, in force January 
1, 2004. Subsec. 230.1(3) formerly read: 


(3) Application of subsecs. 230(3) to (8) — Subsections 230(3) 
to (8) apply, with such modifications as the circumstances require, 
in respect of the records and books of account required by subsec- 
tion (1) to be kept and in respect of the persons thereby required to 
keep them. 


Regulations: 5800(2) (retention period for records and books of 
account). 


Information Circulars: 
retention/destruction. 


(4) [Repealed] 


History: Subsec. 230.1(4) repealed by 1994, c. 21, s. 106, applicable June 
15, 1994. That subsec. formerly read: 


(4) Notwithstanding section 241, the Minister shall, as soon as is 
reasonably possible after each election and at such other time as is 
appropriate having regard to the time of receipt by the Minister of 
returns of information under subsection (2), forward to the Chief 
Electoral Officer a report that is based on all such returns of infor- 
mation as have been received by the Minister since the most recent 
such report and that sets out the total of amounts contributed to each 
registered party and the total of amounts contributed to each candi- 
date at an election of a member or members to serve in the House of 
Commons of Canada since the most recent such report, and, on re- 
ceipt thereof by the Chief Electoral Officer, the report is a public 


78-10R3: Books and records 
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record and may be inspected by any person on request during nor- 
mal business hours. 


Subsec. 230.1(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
133(3), applicable to 1992 et seq. Subsec. (4) formerly read: 


(4) Reports to Chief Electoral Officer — The Minister shall, not- 
withstanding section 241, as soon as is reasonably possible after 
each election and at such other time as is appropriate having regard 
to the time of receipt by the Minister of returns of information under 
subsection (2), forward to the Chief Electoral Officer a report based 
on all such returns of information and duplicate receipts as have 
been received by the Minister since the most recent such report, set- 
ting out the total of amounts contributed to each registered party and 
the total of amounts contributed to each candidate at an election of a 
member or members to serve in the House of Commons of Canada 
since the most recent such report, and, on receipt thereof by the 
Chief Electoral Officer, the report is a public record and may be 
inspected by any person on request during normal business hours. 


(5) [Repealed] 


History: Subsec. 230.1(5) repealed by 1994, c. 21, s. 106, applicable June 
15, 1994. That subsec. formerly, read: 


(5) No report to enable identification of contributor — No report 
under subsection (4) shall contain information that would enable 
any person to identify a person by whom a contribution to a regis- 
tered party or candidate was made. 


(6) [Repealed] 


History: Subsec. 230.1(6) amended by 2003, c. 19, s. 74, in force January 
1, 2004. Subsec. 230.1(6) formerly read: 


(6) Definitions — In this section, the terms “candidate”, “official 
agent”, “registered agent” and “registered party” have the meanings 
assigned to them by section 2 of the Canada Elections Act. 


(7) [Repealed] 


Origin of subsec. 230.1(7): R.S.C. 1985, c. 1 (Sth Supp.) (formerly 
contained in the opening words of subsecs. 127(4.1)). 


History: Subsec. 230.1(7) amended by 2003, c. 19, s. 74, in force January 
1, 2004. Subsec. 230.1(7) formerly. read: 


(7) Definition of “amount contributed” — In this section, “amount 
contributed” by a taxpayer has the meaning assigned by subsection 
127(4.1). 


Canada Elections Act, s. 2: See note to subsec. 127(4). 


Definitions [s. 230.1]: ‘amount: contributed” — 127(4.1), 230,1(7); 
“candidate” — 230.1(6); “Minister” — 248(1); | “monetary — contribu- 
tion” — 127(4.1); “official agent” — 230.1(6); “person”, “prescribed”, 
“record” — 248(1); “registered agent”, “registered party’ — 230.1(6). 


231. Definitions — In sections 231.1 to 231.7, 


“authorized person” means a person authorized by the 
Minister for the purposes of sections 231.1 to 231.5; 


“document” includes money, a security and a record; 


“‘dwelling-house”” means the whole or any part of a 
building or structure that is kept or occupied as a perma- 
nent or temporary residence and includes 


(a) a building within the curtilage of a dwelling-house 
that is connected to it by a doorway or by a covered 
and enclosed passageway, and 


(b) a unit that is designed to be mobile and to be used 
as a permanent or temporary residence and that is be- 
ing used as such a residence; . 


“judge” means a judge of a superior court having juris- 
diction in the province where the matter arises or a judge 
of the Federal Court. 


History: The opening words of s. 231 amended by 2001, c. 17, s. 181, in 
force on June 14, 2001. The opening words formerly read: 


231. In sections 231.1 to 231.6, 


Income Tax Act 


The definition “documents” in s. 231 amended by 1998, c. 19, s. 228, in 
force June 18, 1998. The definition formerly read: 


“documents” includes money, securities and any of the following, 
whether computerized or not: books, records, letters, telegrams, 
vouchers, invoices, accounts and statements (financial. or 
otherwise); 


Selected Cases [s. 231]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) 
(Requirement to file return applied, even if income may be exempt from 
tax); R. v. Kerntopf, [1999] 3 C.T.C. 555 (Alta QB) (Re-seizure of docu- 
ments previously seized under 231.3(3) by means of search warrant under 
Criminal Code upheld); Stasiv, Mitton and Smith v. Canada, [1984] 1 
C.T.C..171 (Ont SC) (“TJudge” does. not include a judge of the Ontario 
Supreme Court appointed pursuant to the Courts of Justice Act (Ontario)). 


Definitions [s. 231]: “Federal Court”.— Federal Courts Act s. 4; “Min- 
ister’, “person” —.248(1); “province” — Interpretation Act 35(1); “re- 
cord” — 248(1); “superior court” — Interpretation Act 35(1). 


231.1 (1) [Audits,] inspections — An authorized per- 
son may, at, all reasonable times, for any purpose related 
to the administration or enforcement of this Act, 


(a) inspect, audit or examine the books and records of 
a taxpayer and any document of the taxpayer or of any 
other person that relates or may relate to the informa- 
tion that is or should be in the books or records of the 
taxpayer or to any amount payable by the taxpayer 
under this Act, and 


(b) examine property in an inventory of a taxpayer and 
any property or process of, or matter relating to, the 
taxpayer or any other person, an examination of which 
may assist the authorized person in determining the 
accuracy of the inventory of the taxpayer or in ascer- 
taining the information that is or should be in. the 
books or records of the taxpayer or any amount paya- 
ble by the taxpayer under this Act, 


and for those purposes the authorized person may 


(c) subject to subsection (2), enter into any premises or 
place where any business is carried on, any property is 
kept, anything is done in connection with any business 
or any books or records are or should be kept, and 


(d) require the owner or manager of the property or 
business and any other person on the premises or place 
to give the authorized person all reasonable assistance 
*-and to answer all proper questions relating to the ad- 
ministration or enforcement of this Act and, for that 
purpose, require the owner or manager to attend at the 
premises or place with the authorized person. 


Related Provisions: 168(1)(e) — Revocation of registration; 230 — 
Requirement to keep books and records; 231.2 — Requirements for infor- 
mation; 231.3 — Search warrants; 231.5(2) — No person shall hinder or 
molest auditor; 231.7—Court order for compliance with’ audit; 
232(3.1) — Examination of documents where privilege claimed; 
237.1(8) — Application to tax shelter disclosure rules; 238(1) — Punish- 
ment for failing to comply; /nterpretation Act 31(2) — Ancillary powers 
granted to enable work to be done. 


Selected Cases [subsec. 231.1(1)]: Jurchison v. R., [2000] 1 C.T.C. 
2762 (TCC) (Assessment may not be quashed where some evidence not 
illegally obtained); R. v. Xidos, [2000] 1 C.T.C. 370 (NS SC) (Minister has 
right to demand information during audit phase); R. y. Yip, [2000] 2 
C.T.C. 66 (Alta Prov Ct) (Taxpayers to be advised when audits not 
routine); R. v. Jarvis, [1998] 3 C.T.C. 252 (Alta QB) (Positive duty on part 
of Minister to advise taxpayer when audit changes from compliance to 
investigation leading to possible criminal charges); Lipsey v. MNR, [1984] 
C.T.C. 208 (FCTD) (Minister enjoined from authorizing investigation 
under provision subsequent to previous order on appeal quashing authori- 
zation to conduct search and seizure). 


Information Circulars: 71-14R3: The tax audit; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs). 


Forms: RC4024: Enhancing service for large businesses: the audit proto- 
col; real-time audit, concurrent audit, single-window focus [guide]; 
RC4188: What you should know about audits [pamphlet]. 
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Registered Charities Newsletters: 13 (about auditing charities). 


(2) Prior authorization — Where any premises or 
place referred to in paragraph (1)(c) is a dwelling-house, 
an authorized person may not enter that dwelling-house 
without the consent of the occupant except under the au- 
thority of a warrant under subsection (3). 


(3) Application — Where, on ex parte application by 
the Minister, a judge is satisfied by information on oath 
that | 


(a) there are reasonable grounds to believe that a 
dwelling-house is a premises or place referred to in 
paragraph (1)(c), 

(b) entry into the dwelling- chousest is necessary for any 


purpose relating to the administration < or enforcement 
of this Act, and 


(c) entry into the dwelling-house has been, or there are 
reasonable grounds to believe. that entry. will be, 
refused, 


the judge may issue a warrant authorizing an authorized 
person to enter the dwelling-house subject to such condi- 
tions as are specified in the warrant but, where the judge 
is not satisfied that entry into the dwelling-house is neces- 
sary for any purpose relating to the administration or en- 
forcement of this Act, the judge may 


(d) order the occupant of the dwelling-house to pro- 
vide to an authorized person reasonable access to any 
document or property that is or should be kept in the 
dwelling-house, and 


(e) make such other order as is appropriate in the cir- 
cumstances to carry out the purposes of this Act, 


to the extent that access was or may be expected to be 
refused and that the document or property is or may: be 
expected to be kept in the dwelling-house. 


History: Subsec. 231.1(3) substituted by 1994, c. 21, s. pia applicable 
June 15, 1994. That subsec. formerly read: 


(3) Where, on ex parte application by the Minister, a judge is satis- 
fied by information on oath 


(a) that there are reasonable grounds to believe that a dwelling- 
house is a premises or place referred: to in paragraph (1)(c), 


(b) that entry into the dwelling-house is necessary for any pur- 
pose relating to the administration or enforcement of this Act, 
and 


(c) that entry into the dwelling-house has been refused or that 
there are reasonable grounds to believe that entry thereto will be 
refused, 


the judge shall issue a warrant authorizing an authorized person to 
enter that dwelling-house subject to such conditions as may be spec- 
ified in the warrant but, where the judge is not satisfied that entry 
into that dwelling-house is necessary for any purpose. relating to the 
administration or enforcement of this Act, the judge shall 


(d) order the occupant of the dwelling-house to provide reason- 
able access to an authorized person to any document or property 
that is or should be kept therein, and 


(e) make such other order as is appropriate in the circumstances 
to carry out the purposes of this Act 


to the extent that access has been or may be expected to be refused 
and that the document or property is or may be expected to be kept 
in the dwelling-house. 


Selected Cases [s. 231.1]: Wilder v. R., 2002 CarswellBC 2176 (BC 
SC) (Requirements for pre-existing documents not overturned); Bjellebo v. 
R., [2002] 3 C.T.C. 39 (Ont Gen Div) (Covert nature of preliminary crimi- 
nal investigation not abuse of administrative powers); Dwyer v. R., [2001] 


3 C.T.C. 2755 (TCC) (Searches not unconstitutional despite issuance of 


warrants based on unconstitutional provision); Norwood v. R., [2000] 2 
C.T.C. 2900 (TCC) (Document copied clandestinely by tax auditor was 
illegal search and seizure); R. v. Melnychuk, [1999] 3 C.T.C. 255 (Sask 
Prov Ct) (Search warrant quashed where taxpayer not informed that inves- 
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tigation was under way); R. v. Warawa, [1998] 1 C.T.C. 345 (Alta QB) 
(Where information demanded is not for audit, but for prosecution, rights 
of taxpayer protected and information may not be used in subsequent 
prosecution); Baron v. Canada, [1991] 1 C.T.C. 125 (FCA); aff’d [1993] 1 
C.T.C. 111 (SCC) (Provision held to be of no force and effect because 
absence of judicial discretion in subsec. 231.3(3) violated the Charter). 

Definitions [s. 231.1]: “amount” — 
uments”, “dwelling-house” — 231; 

231; “Minister” — 248(1); “oath” 
“record”, “taxpayer” — 248(1). 


248(1); “authorized person”, “doc- 
“inventory”? — 248(1); “judge” — 


231.2 (1) Requirement to provide documents or 
information — Notwithstanding any other provision of 
this Act, the Minister may, subject to subsection (2), for 
any purpose related to the administration or enforcement 
of this Act, including the collection of any amount paya- 
ble under this Act by any person, by notice served person- 
ally or by registered or certified mail, require that any 
person provide, within such reasonable time as is) stipu- 
lated in the notice, 


(a) any information or additional information, includ- 
ing a return of income or a SaPpleiaEntany, return; or 


(b) any document. 


Related Provisions: 94.1(2)(p)-(1), 94.2(2)(e) — Effect of failure. to 
respond to demand re foreign investment entity; Demand to file 
income tax return; 168(1)(e) — Revocation of charity’s registration for 
failure to comply; 231.1(1)(b) — Examination of inventory; 231.5(1) — 
Copy of taxpayer’s document may be used in court proceedings; 
231.5(2) — No person shall hinder or molest auditor; 231.7 — Court order 
for compliance with requirement; 232(2) — Solicitor-client privilege de- 
fence; 232(3.1) — Examination of documents where privilege claimed; 
237.1(8) — Application to tax shelter disclosure; 238(1) —- Punishment 
for failure to comply; 244(5), (6) — Proof of service by mail or personal 
service; 244(9) — Copy of taxpayer’s document may be used in court pro- 
ceedings; 248(7)(a) — Mail deemed received on day mailed. 


History: The opening words of subsec. 231.2(1) amended by 2000, c. 30, 
s. 108, in force October 20, 2000. The opening words formerly read: 


(1) Requirement to provide documents or information — Not- 
withstanding any other provision of this Act, the Minister may, sub- 
ject to subsection (2), for any purpose related to the administration 
or enforcement of this Act, by notice served personally or by regis- 
tered or certified mail, require that any person provide, within such 
reasonable time as is stipulated in the notice, 


Selected Cases [subsec. 231.2(1)]: Tower v- M.N.R., [2003] 4 C.T.C. 
263 (FCA) (Requirement-to provide facts and knowledge does not limit 
response to existing documents); Fraser Milner Casgrain v. MNR, [2002] 
4 C.T,C. 210 (FCTD) (Relevance not. a basis for refusal to respond to re- 
quirements, if documents not protected by solicitor-client privilege); Van 
Egmond vy. R., [2002] 2 C.T.C. 236 (BC CA) (Client list of taxpayer whose 
activity was under investigation was accessible by way of requirement); R. 
v. Ehli, [2000] 3 C.T.C. 298 (Alta CA) (Signature stamp was sufficient 
where properly affixed); R. v. Vinkle, [1999] 2 C.T.C. 212 (BC SC) (Not 
necessary to show Canadian residency or tax liability as prerequisite to 
demand); Burnett v. MNR, [1999] 1 C.T.C. 31 (FCTD) (Instructions and 
description of services protected by. privilege); AGT Ltd. v. Canada (A.- 
G.), [1997] 2 C.T.C. 275 (FCA) (Once seizure ruled constitutional, statu- 
tory analysis all that remained where requirements issued by Minister); 
Interprovincial Pipe Line Inc. v. MNR, [1995] E.T.C. 2147, 95 D.T.C. 
5642 (Provision of privileged documents to auditors for purposes of statu- 
tory audit was limited waiver and did not affect privilege of documents); 
Aulakh y. Canada, [1995] 2 C.T.C. 526 (Alta Prov Ct) (Crown has choice 
of proceeding under s. 150 or by way of prosecution); Montreal Aluminum 
Processing Inc. v. Canada, [1992] 2 C.T.C. 358 (FCA) (Order to strike 
claim opposing legally suspect réquirement upheld); Morena v. MNR, 
[1991] 1 C.T.C. 78 (RFCTD); appealed to FCA (Nov. 12, 1990), File A- 
986-90 (Requirement to provide information that may disclose private 
transactions involving persons not under investigation held valid); Tyler v. 
MNR, [1991] 1 C.T.C. 13 (FCA) (Minister prohibited from communicat- 
ing information obtained under provision to RCMP during period in which 
drug trafficking charges remained outstanding); R. v. Gill, [1990] 2 C.T.C. 
318 (BC Co Ct) (Requirements to provide information issued after com- 
pany dissolved and struck from Register of Companies had no effect even 
where company subsequently restored to Register under subsec. 286(2) of 
the Company Act (B.C.)); Skalbania N.M., Ltd. v. Canada, {1989] 2 
C.T.C. 183 (BC Co Ct) (Provision applies only to demands to facilitate 
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ongoing investigation; appeal from conviction under provision for failure 
to file returns allowed where demand should have been made under an- 
other provision); Tyler v. MNR, [1989] 1 C.T.C. 153 (FCTD); rev'd [1991] 
1 C.T.C. 13 (FCA) (Minister may require production of information under 
provision during criminal proceedings against taxpayer); R. v. Rosenberg 
et al., [1987] 1 C.T.C. 385 (Ont SC) (Demand under provision required 
only where taxpayer withholds consent to inspect documents). 


(2) Unnamed persons — The Minister shall not im- 
pose on any person (in this section referred to as a “third 
party”) a requirement under subsection (1) to provide in- 
formation or any document relating to one or more un- 
named persons unless the Minister first obtains the au- 
thorization of a judge under subsection (3). 

Selected Cases [subsec. 231.2(2)]: Chilton Insurance Consultation 
Inc. v. Canada, [1996] 2 C.T.C. 185 (Sask QB) (Company struck off pro- 


vincial Register still liable to file tax returns; director personally liable to 
penalty). 


(3) Judicial authorization — On ex parte application 
by the Minister, a judge may, subject to such conditions 
as the judge considers appropriate, authorize the Minister 
to impose on a third party a requirement under subsection 
(1) relating to an unnamed person or more than one un- 
named person (in this section referred to as the “group”’) 
where the judge is satisfied by information on oath that 


(a) the person or group is ascertainable; and 


(b) the requirement is made to verify compliance by 
the person or persons in the group with any duty or 
obligation under this Act. 


(c), (d) [Repealed] 


Related Provisions: 168(1)(e) — Revocation of charity’s registration 
for failure to comply; 232(2), (3.1) — Solicitor-client privilege defence; 
237.1(8) — Application to tax shelter disclosure; 238(1) — Punishment 
for failure to comply. 


History: Paras. 231.2(3)(c) and (d) repealed by 1996, c. 21, subsec. 58(1), 
applicable June 20, 1996. Paras. (c) and (d) formerly read: 


(c) it is reasonable to expect, based on any grounds, including infor- 
mation (statistical or otherwise) or past experience relating to the 
group or any other persons, that the person or any person in the 
group may have failed or may be likely to fail to provide informa- 
tion that is sought pursuant to the requirement or to otherwise com- 
ply with this Act; and 


(d) the information or document is not’ otherwise more readily 
available. 


Selected Cases [subsec. 231.2(3)]: Fédération des _ Caisses 
Populaires Desjardins de Québec v. MNR, [1997] 2 C.T.C. 159 (Que SC) 
(Requirement voided where specific taxpayers not identified). 


(4) Service of authorization — Where an authoriza- 
tion is granted under subsection (3), it shall be served to- 
gether with the notice referred to in subsection (1). 


(5) Review of authorization — Where an authoriza- 
tion is granted under subsection (3), a third party on 
whom a notice is served under subsection (1) may, within 
15 days after the service of the notice, apply to the judge 
who granted the authorization or, where the judge is una- 
ble to act, to another judge of the same court for a review 
of the authorization. 

Selected Cases [subsec. 231.2(5)]: Capital Vision Inc. v. MNR, 


[2003] 2 C.T.C. 42 (RFCTD) (Requirements invalid where Minister did not 
fairly state purpose). 


(6) Powers on review — On hearing an application 
under subsection (5), a judge may cancel the authoriza- 
tion previously granted if the judge is not then satisfied 
that the conditions in paragraphs (3)(a) and (b) have been 
met and the judge may confirm or vary the authorization 
if the judge is satisfied that those conditions have been 
met. 


Income Tax Act 


History: Subsec. 231.2(6) amended by 1996, c. 21, subsec. 58(2), appli- 
cable June 20, 1996. Subsec. (6) formerly read: 


(6) On hearing an application under subsection (5), a judge may 
cancel the authorization previously granted if the judge is not then 
satisfied that the conditions in paragraphs (3)(a) to (d) have been 
met and the judge may confirm or vary the authorization if the 
judge is satisfied that those conditions have been met. 


(7) [Repealed under former Act] 


Selected Cases [s. 231.2]: Tower v. M.N.R., [2003] 4 C.T.C. 263 
(FCA); rev’g [2002] 4 C.T.C. 220 (FCTD) (No policy reason to elevate 
accountant confidentiality to level of privilege); Pitney Bowes of Canada 
Ltd. v. R., [2003] 3 C.T.C. 98 (FCTD) (“Common privilege” held to exist 
regarding legal opinions); Pacific Network Services Ltd. v. MNR, [2003] | 
C.T.C. 333 (FCTD) (Requirements can be issued to fulfill treaty 
obligations); Belgravia Investments Ltd. vy. R., [2002] 3 C.T.C. 482 
(FCTD) (Mere possession of document by lawyer does not make it privi- 
leged and not all communications are privileged); R. v. Vickers, [2000] 3 
C.T.C. 305 (Alta Prov Ct) (No abuse of requirements process where audi- 
tor was suspicious about possible evasion of tax, but had no ground yet to 
believe in guilt); R. v. Kloster, [1999] 3 C.T.C. 242 (BC Prov Ct) (Use to 
which seized items is put governs admissibility, not what was in minds of 
government agents at time of search); Vancouver Trade Mart Inc. (Trustee 
of) v. Canada (A.-G.), [1998] 1 C.T.C. 79 (FCTD) (Trustee’s working pa- 
pers required to be produced); Canadian Forest Products Ltd. v. MNR, 
[1996] 3 C.T.C. 240 (FCTD) (Requirement regarding unidentified taxpay- 
ers required judicial approval); Radke v. MNR, [1996] 3 C.T.C. 86 (BC 
SC) (Documents. not privileged where prima facie case of fraud 
established); Sand Exploration Ltd. et al No. 2 v. MNR, [1995] 2 C.T.C. 
140 (FCTD) (No fishing expedition when requirements of provision met 
where Minister seeking names of unnamed taxpayers from third party); 
Sand Exploration Ltd. et al No. 1 v. MNR, [1995] 2 C.T.C. 137,(FCTD) 
(Taxpayer must lead evidence of apprehended harm if orders to be © 
suspended); Andison v. MNR, [1995] 1 C.T.C. 203 (RFCTD) (Judicial au- 
thorization must be obtained before demand for information can be en- 
forced with respect to unnamed persons). 


Definitions [s. 231.2]: “documents”, “judge” — 231; “Minister” — 
248(1); “oath” — Interpretation Act 35(1); “person” — 248(1); “third 
party” — 231.2(2). 


Information Circulars [s. 231.2]: 73-10R3: Tax evasion. 


231.3 (1) Search warrant — A judge may, on ex parte 
application by the Minister, issue a warrant in writing au- 
thorizing any person named therein to enter and search 
any building, receptacle or place for any document or 
thing that may afford evidence as to the commission of an 
offence under this Act and to seize the document or thing 
and, as soon as practicable, bring it before, or make a re- 
port in respect of it to, the judge or, where the judge is 
unable to act, another judge of the same court to be dealt 
with by the judge in accordance with this section. 


Related Provisions: See at end of 231.3. 


Selected Cases [Subsec. 231.3(1)]}: Solvent Petroleum Extraction 
Inc. v. MNR, [1989] 2 C.T.C. 177 (FCA); leave to appeal to SCC refused 
(1989), 105 N.R. 159 (note); application for reconsideration refused (July 
9, 1992), Doc. 21556 (Once conditions of provision met, judge must issue 
a warrant; in course of executing warrant, officer may seize anything of- 
ficer considers evidence of commission of crime); Clayton F. K., Group 
Ltd. et al. v. MNR et al., [1988] 1 C.T.C. 353 (FCA) (Factors in consider- 
ing constitutional validity of seizure and enabling provision); Hellenic 
Import-Export Co. Ltd. et al. v. MNR et al., [1987] 1 C.T.C. 281 (BC SC) 
(Warrants to search business premises and personal residence under provi- 
sion quashed where Minister previously had documents in question with 
taxpayer's consent). 


Information Circulars: 73-10R3: Tax evasion. 


(2) Evidence in support of application — An appli- 
cation under subsection (1) shall be supported by infor- 
mation on oath establishing the facts on which the appli- 
cation is based. 


Selected Cases [Subsec. 231.3(2)]: Donovan y. Canada, [1994] 2 
C.T.C. 426 (NB QB) (Misleading and incorrect statement in information 
led to quashing of search warrants). 
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(3) Evidence — A judge may issue the warrant referred 
to in subsection (1) where the judge is satisfied that there 
are reasonable grounds to believe that 


(a) an offence under this Act was committed; 


(b) a document or thing that may afford evidence of 
the commission of the offence is likely to be found; 
and 


(c) the building, receptacle or place specified in the 
application is likely to contain such a document or 
thing. 

Related Provisions: See at end of 231.3. 


History: Subsec. 231.3(3) substituted by 1994, c. 21, s. 108, applicable 
June 15, 1994. That subsec. formerly read: 


(3) A judge shall issue the warrant referred to in subsection (1) 
where the judge is satisfied that there are reasonable grounds to be- 
lieve that 


(a) an offence under this Act has been committed; 


(b) a document or thing that may afford evidence of the com- 
mission of the offence is likely to be found; and 


- (c) the building, receptacle or place specified in the application 
is likely to contain Such a document or thing. 


Selected Cases [subsec. 231.3(3)]: R. v. Precision Mechanics Ltd. et 
al., [1986] 2 C.T.C. 240 (Que SC) (Evidence in support of application 
obtained in manner infringing upon taxpayer’s Charter rights 
inadmissible); Thyssen Canada Ltd. v. R., [1984] C.T.C. 64 (RCTD) (Au- 
dit with taxpayer’s consent did not constitute formal search and seizure 
within scope of Charter). 


(4) Contents of warrant — A warrant issued under 
subsection (1) shall refer to the offence for which it is is- 
sued, identify the building, receptacle or place to be 
searched and the person alleged to have committed the of- 
fence and it shall be reasonably specific as to any docu- 
ment or thing to be searched for and seized. 


(5) Seizure of document — Any person who executes 
a warrant under subsection (1) may seize, in addition to 
the document or thing referred to in that subsection, any 
other document or thing that the person believes on rea- 
sonable grounds affords evidence of the commission of an 
offence under this Act and shall as soon as practicable 
bring the document or thing before, or make a report in 
respect thereof to, the judge who issued the warrant or, 
where the judge is unable to act, another judge of the 
same court to be dealt with by the judge in accordance 
with this section. 

Related Provisions: 231.5(1) — Copy of document seized may be used 
in court proceedings; 231.5(2) — Compliance; 244(9) — Copy of docu- 
ment seized may be used in court proceedings. 


Information Circulars: 73-10R3: Tax evasion. 


(6) Retention of things seized — Subject to subsec- 
tion (7), where any document or thing seized under sub- 
section (1) or (5) is brought before a judge or a report in 
respect thereof is made to a judge, the judge shall, unless 
the Minister waives retention, order that it be retained by 
the Minister, who shall take reasonable care to ensure that 
it is preserved until the conclusion of any investigation 
into the offence in relation to which the document or 
thing was seized or until it is required to be produced for 
the purposes of a criminal proceeding. 

Selected Cases [subsec. 231.3(6)]: Kohli v. Moase, [1989] 1 C.T.C. 
492 (NB CA) (Where documents seized under s. 231.3, taxpayer’s civil 
actions against individual tax officials and police dismissed; proper rem- 
edy was pursuant to subsecs. (6) and (7)). 


(7) Return of things seized — Where any document 
or thing seized under subsection (1) or (5) is brought 
before a judge or a report in respect thereof is made to a 
judge, the judge may, of the judge’s own motion or on 
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summary application by a person with an interest in the 
document or thing on three clear days notice of applica- 
tion to the Deputy Attorney General of Canada, order that 
the document or thing be returned to the person from 
whom it was seized or the person who is otherwise legally 
entitled thereto if the judge is satisfied that the document 
or thing 


(a) will not be required for an investigation or a crimi- 
nal proceeding; or 


(b) was not seized in accordance with the warrant or 
this section. 


Related Provisions: I/nterpretation Act 27(1)—Meaning of “clear 
days”. See additional Related Provisions at end of s. 231.3. 


Selected Cases [subsec. 231.3(7)]: Kohli v. Moase, [1989] 1 C.T.C. 
492 (NB CA) (Where documents seized under s. 231.3, taxpayer’s civil 
actions against individual tax officials and police dismissed; proper rem- 
edy was pursuant to subsecs. (6) and (7)). 


(8) Access and copies — The person from whom any 
document or thing is seized pursuant to this section is en- 
titled, at all reasonable times and subject to such reasona- 
ble conditions as may be imposed by the Minister, to in- 
spect the document or thing and to obtain one copy of the 
document at the expense of the Minister. 


Information Circulars [subsec. 231.3(8)]: 73-10R3: Tax evasion. 


Related Provisions [s. 231.3]: 168(1)(e) — Revocation of registration; 
232(3) — Seizure of certain documents where privilege claimed; 
237.1(8) — Application to tax shelter disclosure rules; 238(1) — Punish- 
ment for failing to comply. 


Selected Cases [s. 231.3]: Donovan v. R., [2000] 3 C.T.C. 209 (FCA) 
(Assessment will be vacated only when entire foundation of assessment 
would be destroyed without illegally obtained evidence); O’Neill Motors 
Ltd. v. R., [1998] 3.C.T.C. 385 (FCA); aff'd [1996] 1 C.T.C. 2714 (TCC) 
(Assessments vacated where documents improperly seized); Canada (A.- 
G.) v. Sander, [1996] 1 .C.T.C. 74 (BC CA) (Taxpayer granted access to 
legal opinions of Department of Justice in criminal matter); Del Zotto vy. 
Canada, |1995] 2 C.T.C. 298 (FCTD) (Court must be satisfied as to real 
purpose of inquiry before lifting stay of proceedings); Kourtessis (C.) v. 
MNR, [1993] 1 C.T.C. 301 (SCC) (Provision contravened s. 8 of the 
Charter), Baron (B.) y.. Canada, [1993] 1 C.T.C. 111 (SCC) (Provision 
contravened s. 8 of the Charter, now reversed by amendment to 
legislation); Knox Contracting v. Canada, [1990] 2 C.T.C. 262 (SCC) 
(Without provision for an appeal in federal legislation, decision to issue 
search warrant is without recourse because provision is criminal in nature 
and provincial rules of civil procedure inapplicable). 

Definitions [s. 231.3]: “clear days” — Interpretation Act 27(1); “docu- 
ments’, “judge” — 231; . “Minister” — 248(1); “oath” — Interpretation 
Act 35(1); “person” — 248(1); “writing” — Interpretation Act 35(1). 


231.4 (1) Inquiry — The Minister may, for any purpose 
related to the administration or enforcement of this Act, 
authorize any person, whether or not the person is an of- 
ficer of the Canada Customs and Revenue Agency, to 
make such inquiry as the person may deem necessary 
with reference to anything relating to the administration 
or enforcement of this Act. 

Related Provisions: 231.5(2) — Compliance. See also Related Provi- 
sions and Definitions at end of 231.4. 


History: Subsec. 231.4(1) amended by replacing the words “Department 
of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(c), proclaimed into force November 1, 1999. 


(2) Appointment of hearing officer — Where the 
Minister, pursuant to subsection (1), authorizes a person 
to make an inquiry, the Minister shall forthwith apply to 
the Tax Court of Canada for an order appointing a hearing 
officer before whom the inquiry will be held. 


(3) Powers of hearing officer — For the purposes of 
an inquiry authorized under subsection (1), a hearing of- 
ficer appointed under subsection (2) in relation thereto 
has all the powers conferred on a commissioner by sec- 
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tions 4 and 5 of the /nquiries Act and that may be con- 
ferred on a commissioner under section 11 thereof. 


Inquiries Act: Ss. 4, 5 of the Inquiries Act, R.S., c. I-13, provide: 


4. The commissioners have the power of summoning before them 
any witnesses, and of requiring them to 


(a) give evidence, orally or in writing, and on oath or, if they 
are persons entitled to affirm in civil matters on solemn affir- 
mation; and 


(b) produce such documents and things as the commissioners 
deem requisite to the full investigation of the matters into which 
they are appointed to examine. 


5. The commissioners have the same power to enforce the attend- 
ance of witnesses and to compel them to give evidence as is vested 
in any court of record in civil cases. 


Selected Cases [subsec. 231.4(3)]: 462657 Ontario Ltd. v. MNR, 
[1989] 2 C.T.C. 218 (FCTD); appealed to FCA (Oct..2, 1989), File A-452- 
89 (Hearing officer’s subpoena did not constitute a search and seizure). 


(4) When powers to be exercised — A hearing of- 
ficer appointed under subsection (2) in relation to an in- 
quiry shall exercise the powers conferred on a commis- 
sioner by section 4 of the /nquiries Act in relation to such 
persons as the person authorized to make the inquiry con- 
siders appropriate for the conduct thereof but the hearing 
officer shall not exercise the power to punish any person 
unless, on application by the hearing officer, a judge of a 
superior or county court certifies that the power may be 
exercised in the matter disclosed in the application and 
the applicant has given to the person in respect of whom 
the applicant proposes to exercise the power 24 hours no- 
tice of the hearing of the application or such shorter no- 
tice as the judge considers reasonable. 


(5) Rights of witness at inquiry — Any person who 
gives evidence in an inquiry authorized under subsection 
(1) is entitled to be represented by counsel and, on request 
made by the person to the Minister, to receive a transcript 
of the evidence given by the person. 


(6) Rights of person whose affairs are investi- 
gated — Any person whose. affairs are investigated in 
the course of an inquiry authorized under subsection (1) is 
entitled to be present and to be represented by counsel 
throughout the inquiry unless the hearing officer ap- 
pointed under subsection (2) in relation to the inquiry, on 
application by the Minister or a person giving evidence, 
orders otherwise in relation to the whole or any part of the 
inquiry on the ground that the presence of the person and 
the person’s counsel, or either of them, would be prejudi- 
cial to the effective conduct of the inquiry. 


Related Provisions [s. 231.4]: 168(1)(e) — Revocation of registration; 
238(1) — Punishment for failing to comply. 

Selected Cases [s. 231.4]: Del Zotto v. Canada, [1999] 1 C.T.C. 113 
(SCC); rev’g [1997] 3 C.T.C. 199 (FCA) (Provision does not infringe on 
rights protected by ss. 7 and 8 of the Charter); Del Zotto v. Canada, 
[1995] 2 C.T.C. 298 (FCTD) (Court must be satisfied as to real purpose of 
inquiry before lifting stay of proceedings). 

Definitions [s. 231.4]: 
Canada Customs and Revenue Agency Act s. 4(1); “judge” — 231; 
ister’, “person” — 248(1). 


Information Circulars [s. 231.4]: 73-10R3: Tax evasion. 


“Canada Customs and Revenue Agency” — 
“Min- 


231.5 (1) Copies — Where any document is seized, in- 
spected, audited, examined or provided under any of sec- 
tions 231.1 to 231.4, the person by whom it is seized, in- 
spected, audited or examined or to whom it is provided or 
any officer of the Canada Customs and Revenue Agency 
may make, or cause to be made, one or more copies 
thereof and, in the case of an electronic document, make 
or cause to be made a print-out of the electronic docu- 
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ment, and any document purporting to be certified by the 
Minister or an authorized person to be a copy of the docu- 
ment, or to be a print-out of an electronic document, made 
pursuant to this section is evidence of the nature and con- 
tent of the original document and has the same probative 
force as the original document would have if it were 
proven in the ordinary way. 


Related Provisions: 244(9) — Copy of taxpayer’s document may be 
used in court proceedings. 


History: Subsec. 231.5(1) amended by replacing the words “Department 
of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(d), proclaimed into force November 1, 1999. 
Subsec. 231.5(1) amended by 1998, c. 19, s. 229, applicable to copies and 
print-outs made after June 18, 1998.-Subsec. 231.5(1) formerly read: 
(1) Where any document is seized, inspected, examined or provided 
under sections 231.1 to 231.4, the person by whom it is seized, in- 
spected or examined or to whom it is provided or any officer of the 
Department of National Revenue may make, or cause to be made, 
one or more copies thereof and any document purporting to be certi- 
fied by the Minister or an authorized person to be a copy made pur- 
suant to this section is evidence of the nature and content of the 
original document and has the same probative force as the original 
document would have if it had been proven in the ordinary way. 
Selected Cases [Subsec. 231.5(1)]: Canada v. Betterest Vinyl 
Manufacturing Ltd., [1990] 2 C.T.C. 292 (BC CA) (Copies are admissible 
where there is. evidence to support their accuracy; if so, Minister need not 
show that originals are unavailable). 


(2) Compliance — No person shall, physically or other- 
wise, interfere with, hinder or molest an official (in this 
subsection having the meaning assigned by subsection — 
241(10)) doing anything that the official is authorized to 
do under this Act or attempt to interfere with, hinder or 
molest any official doing or prevent or attempt to prevent 
an official from doing, anything that the official is author- 
ized to do under this Act, and every person shall, unless 
the person is unable to do so, do everything that the per- 
son is required to do by or under subsection (1) or sec- 
tions roe ! to 231.4. 
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Related Provisions [subsec. 231.5(2)]: 168(1)(¢)-Revonation of 
registration; 231.7 — Court order for compliance with audit or demand; 
238(1) — Punishment for failing to comply. 


History: Subsec. 231.5(2) amended by 2001, c..17, s. 182, in force June 
14, 2001. It formerly read: 


(2) No person shall hinder, molest or interfere with any person do- 
ing anything that the person is authorized by or pursuant to subsec- 
tion (1) or sections 231.1 to 231.4 to do or prevent of attempt to 
prevent any person doing any such thing and, notwithstanding any . 
other Act or law, every person shall, unless the person is unable to 
do so, do everything the person is required to do ay or pursuant to 
subsection (1) or sections 231.1 to’ 231.4. 


Definitions [s. 231.5]: “authorized person”, “documents” — 231; “Can- 
ada Customs and Revenue Agency” — Canada Customs and Revenue 
Agency Act s. 4(1); “Minister” — 248(1); “official” — 241(10); “per- 
son” — 248(1). 


Information Circulars [s. 231.5]: 73-10R3: Tax evasion. 


231.6 (1) Definition of “foreign-based information 
or document” — For the purposes of this section, “for- 
eign-based information or document” means any informa- 
tion or document that is available or located outside Can- 
ada and that may be relevant to the administration or 
enforcement of this Act, including the collection of any 
amount payable under this Act by any person. 
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History: Subsec. 231.6(1) amended by 2000, c. 30, s. 177, in force Octo- 
ber 20, 2000. The subsec. formerly read: 


(1) For the purposes. of this section, “foreign-based information or 
document” means any information or document that is available or 
located outside Canada and may be relevant to the administration or 
enforcement of this Act. 


Selected Cases [subsec. 231.6(1)]: Bernick v. R., 2002 CarswellOnt 
2356 (Ont SCJ) (Identity of other parties relevant to Minister’s determina- 
tion of taxpayer’s liability; information to be produced). 


(2) Requirement to provide foreign-based infor- 
mation — Notwithstanding any other provision of this 
Act, the Minister may, by notice served personally or by 
registered or certified mail, require that a person resident 
in Canada or a non-resident person carrying on business 
in Canada provide any foreign-based information or 
document. 

Related Provisions: 231.6(4)— Application for review by court; 
231.6(8) — Consequences of failure to comply; 233.1—233.7 — Require- 
ment to file annual information returns with respect to non-resident deal- 
ings; 244(5) — Proof of service by mail; 248(7)(a) — Mail deemed re- 
ceived on day mailed. 

Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(3) Notice — The notice referred to in subsection (2) 
shall set out 


(a) a reasonable period of time of not less than 90 days 
for the production of the information or document; 


(b) a description of the information or document being 
sought; and | 


(c) the consequences under subsection (8) to the per- 
son of the failure to provide the information or docu- 
ments being sought within the period of time set out in 
the notice. 


Related Provisions: Jnterpretation Act s. 27 — Computation of time. 


(4) Review of foreign information requirement — 
The person on whom a notice of a requirement is served 
under subsection (2) may, within 90 days after the service 
of the notice, apply to a judge for a review of the 
requirement. 

Selected Cases [subsec. 231.6(4)]: European Marine Contractors 
Ltd. v. Canada (CCRA), [2004] 2 C.T.C. 226 (FC) (Filing income tax re- 
turn made audit a virtual certainty and foreign information required to be 
provided). 


(5) Powers on review — On hearing an application 
under subsection (4) in respect of a requirement, a judge 
may 


(a) confirm the requirement; 


(b) vary the requirement as the judge considers appro- 
priate in the circumstances; or 


(c) set aside the requirement if the judge is satisfied 
that the requirement is unreasonable. 


(6) Idem — For the purposes of paragraph (5)(c), the re- 
quirement to provide the information or document shall 
not be considered to be unreasonable because the infor- 
mation or document is under the control of or available to 
a non-resident person that is not controlled by the person 
served with the notice of the requirement under subsec- 
tion (2) if that person is related to the non-resident person. 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 
Selected Cases [subsec. 231.6(6)]: Re Hertel et al., [1987] 1 C.T.C. 
15 (BC SC) (So as not to interfere with independence of judiciary, “shall” 
interpreted as permissive); Smith v. MNR, 82 D.T.C. 6198 (NB CA) (Once 
judge decides that requirements of provision are satisfied, only an indefi- 
nite order may be granted). 


S..231.7 


(7) Time during consideration not to count — The 
period of time between the day on which an application 
for review of a requirement is made pursuant to. subsec- 
tion (4) and the day on which the review is decided shall 
not be counted in the computation of 


(a) the period of time set out in the notice of the re- 
quirement; and 


(b) the period of time within which an assessment may 
be made pursuant to subsection 152(4). 


(8) Consequence of failure — If a person fails to 
comply substantially with a notice served under subsec- 
tion (2) and if the notice is not set aside by a judge pursu- 
ant to subsection (5), any court having jurisdiction in a 
civil proceeding relating to the administration or enforce- 
ment of this Act shall, on motion of the Minister, prohibit 
the introduction by that person of any foreign-based infor- 
mation or document covered by that notice. 


Related Provisions [subsec. 231.6(8)]: 143.2(13), (14) — Effect of 
information outside Canada on tax shelter investments. 


Selected Cases [subsec. 231.6(8)]: Glaxo Smithkline Inc. y. R., 
[2003] 4 C.T.C. 2916 (TCC) (Court has little discretion regarding order 
once request for information has been refused or ignored). 


Definitions [s. 231.6]: “Canada” — 255; “carrying on business” — 253, 
“controlled” —.256(6), (6.1); “documents”, “judge” — 231; “Minister”, 
“non-resident”, “person” — 248(1); “related” — 251(2); “resident in Can- 
ada” — 250. 


231.7 (1) Compliance order — On summary applica- 
tion by the Minister, a judge may, notwithstanding sub- 
section 238(2), order a person to provide any access, as- 
sistance, information or document sought by the Minister 
under section 231.1 or 231.2 if the judge is satisfied that 


(a) the person was required under section 231.1 or 
231.2 to provide the access, assistance, information or 
document and did not do so; and 


(b) in the case of information or a document, the infor- 
mation or document is not protected from disclosure 
by solicitor-client privilege (within the meaning of 
subsection 232(1)). 
Related Provisions: 231.5(2) — Compliance with audit or demand re- 
quired; 231.7(2) — Five clear days’ notice required; 231.7(3) — Condi- 
tions can be imposed on order; 231.7(4) — Contempt of court for failure 
to comply; 231.7(5) — Appeal of order. 


(2) Notice required — An application under subsection 
(1) must not be heard before the end of five clear days 
from the day the notice of application is served on the 
person against whom the order is sought. 


(3) Judge may impose conditions — A judge mak- 
ing an order under subsection (1) may impose any condi- 
tions in respect of the order that the judge considers 
appropriate. 


(4) Contempt of court — If a person fails or refuses to 
comply with an order, a judge may find the person in con- 
tempt of court and the person is subject to the processes 
and the punishments of the court to which the judge is 
appointed. 


(5) Appeal — An order by a judge under subsection (1) 
may be appealed to a court having appellate jurisdiction 
over decisions of the court to which the judge is ap- 
pointed. An appeal does not suspend the execution of the 
order unless it is so ordered by a judge of the court to 
which the appeal is made. 

History: S. 231.7 added by 2001, c. 17, s. 183, in force June 14, 2001. 


Definitions [S. 231.7]: “clear days” — Interpretation Act 27(1); “docu- 
ment’, “judge” — 231; “Minister”, “person” — 248(1). 
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232. (1) [Solicitor-client privilege] Definitions — In | 


this section, 


‘“‘custodian”’ means a person in whose custody a package 
is placed pursuant to subsection (3); 
Related Provisions: 230(2.1) — Books and records. 


“judge” means a judge of a superior court having Jjuris- 
diction in the province where the matter arises or a judge 
of the Federal Court; 

Selected Cases [Subsec. 232(1)“judge”]: Stasiv Mitton & Smith vy. 
Canada, [1989] 1 C.T.C. 171 (Ont SC) (‘Judge” does not include a judge 
of the Ontario Supreme Court appointed pursuant to the Courts of Justice 
Act); Herman et al. v- Dep: A.G. Can., [1978] C.T.C. 728 (SCC) (Judge’s 
order under provision made in capacity of judge, and not subject to review 
under s. 28 of Federal Court Act). 


‘lawyer’ means, in the province of Quebec, an advocate 
or notary and, in any other province, a barrister or 
solicitor; 

Related Provisions: 248(1)‘‘lawyer” — Definition applies to entire Act. 


“officer”? means a person acting under the authority con- 
ferred by or under sections 231.1 to 231.5; 


“‘solicitor-client privilege”? means the right, if any, that a 
person has in a superior court in the province where the 
matter arises to refuse to disclose an oral or documentary 
communication on the ground that the communication is 
one passing between the person and the person’s lawyer 
in professional confidence, except that for the purposes of 
this section an accounting record of a lawyer, including 
any supporting voucher or cheque, shall be deemed not to 
be such a communication. 

Selected Cases [subsec. 232(1)“solicitor-client privilege”]: 
Belgravia Investments Ltd. v. R., [2002] 3 C.T.C. 482 (FCTD) (Mere pos- 
session of document by lawyer does not make it privileged and not all 
communications are privileged); Heath v. Canada, [1990] 2 C.T.C. 28 
(BC SC) (Solicitor’s trust account ledger was “accounting record of a law- 
yer’ and excluded from solicitor-client privilege); MNR vy. Lawrence, 
[1989] 1 C.T.C. 289 (FCTD) (Solicitor-client privilege is lost where prima 
facie case of fraud established); Visser and MNR, [1989] 1 C.T.C. 192 
(PEI SC) (Voluntary disclosure by taxpayer of material part of communi- 
cation implicitly waives privilege); Playfair Developments Ltd. v. Dep. 
MNR, [1985] 1 C.T.C. 302 (Ont SC) (Provision does not give judge juris- 
diction to determine whether or not communications sought are relevant to 
Minister’s inquiry; “accounting record” interpreted); Brunner and Lay 
(Canada) Ltd. v. Dep. A.G. Can., [1984] C.T.C. 534 (FCTD) (Interoffice 
memoranda between solicitors privileged); Kent Steel Products Ltd. v. R., 
76 D.T.C. 6253 (Ont SC) (Documents related to tax minimization, but not 
tax fraud, are privileged); Re Goodman & Carr et al., [1968] C.T.C. 484 
(Ont SC) (Documents privileged unless definite charge of fraud made; 
communications between solicitor and accountant of taxpayer not 
privileged); Re Missiaen, [1967] C.T.C. 579 (Alta. S.C.) (Communications 
between solicitor and accountant not privileged). 


(2) Solicitor-client privilege defence — Where a 
lawyer is prosecuted for failure to comply with a require- 
ment under section 231.2 with respect to information or a 
document, the lawyer shall be acquitted if the lawyer es- 
tablishes to the satisfaction of the court 


(a) that the lawyer, on reasonable grounds, believed 
that a client of the lawyer had a solicitor-client privi- 
lege in respect of the information or document; and 


(b) that the lawyer communicated to the Minister, or 
some person duly authorized to act for the Minister, 
the lawyer’s refusal to comply with the requirement 
together with a claim that a named client of the lawyer 
had a solicitor-client privilege in respect of the infor- 
mation or document. 

Selected Cases [Subsec. 232(2)]: Cineplex Odeon Corp. v. Canada, 

[1994] 2 C.T.C. 293 (Ont Gen Div) (Inadvertent disclosure without con- 


sent of chent does not operate to waive privilege); Crown Zellerbach 
Canada Ltd. v. Dep. A.G. Can., [1982] C.T.C. 121 (BC SC) (Communica- 
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tions between taxpayer and its president/counsel were privileged to extent 
made in latter’s capacity as counsel). 


(3) Seizure of certain documents where privilege 
claimed — Where, pursuant to section 231.3, an officer 
is about to seize a document in the possession of a lawyer 
and the lawyer claims that a named client of the lawyer 
has a solicitor-client privilege in respect of that document, 
the officer shall, without inspecting, examining or making 
copies of the document, 


(a) seize the document and place it, together with any 
other document in respect of which the lawyer at the 
same time makes the same claim on behalf of the same 
client, in a package and suitably seal and identify the 
package; and 


(b) place the package in the custody of the sheriff of 
the district or county in which the seizure was made 
or, if the officer and the lawyer agree in writing on a 
person to act as custodian, in the custody of that 
person. 
Selected Cases [subsec. 232(3)]: /43471 Canada Inc., Quebec v., 
[1995]. 1 C.T.C. 27 (SCC) (Impounded documents to be kept until consti- 
tutionality of impunged sections of legislation determined. Protection of 
individuals preferred to convenience of Minister); Re Bowlen et al., [1971] 
C.T.C. 682 (BC SC) (No privilege where prima facie case of fraud 
established). 


(3.1) Examination of certain documents where 
privilege claimed — Where, pursuant to section 231.1, 
an officer is about to inspect or examine a document in - 
the possession of a lawyer or where, pursuant to section 
231.2, the Minister has required provision of a document 
by a lawyer, and the lawyer claims that a named client or 
former client of the lawyer has a solicitor-client privilege 
in respect of the document, no officer shall inspect or ex- 
amine the document and the lawyer shall 


(a) place the document, together with any other docu- 
ment in respect of which the lawyer at the same time 
makes the same claim on behalf of the same client, in 
a package and suitably seal and identify the package 
or, if the officer and the lawyer agree, allow the pages 
of the document to be initialed and numbered or other- 
wise suitably identified; and 


(b) retain it and ensure that it is preserved until it is 
produced to a judge as required under this section and 
an order is issued under this section in respect of the 
document. 


History: The opening words of subsec. 232(3.1) amended by 1998, c: 19, 
s. 230, in force June 18, 1998. The opening words formerly read: 


(3.1) Where, pursuant to sections 231.1 and 231.2, an officer is 
about to inspect or examine a document in the possession of a law- 
yer and the lawyer claims that a named client of the lawyer has a 
solicitor-client privilege in respect of that document, the officer 
shall not inspect or examine the document and the lawyer shall 


(4) Application to judge — Where a document has 
been seized and placed in custody under subsection (3) or 
is being retained under subsection (3.1), the client, or the 
lawyer on behalf of the client, may 


(a) within 14 days after the day the document was so 
placed in custody or commenced to be so retained ap- 
ply, on three clear days notice of motion to the Deputy 
Attorney General of Canada, to a judge for an order 


(1) fixing a day, not later than 21 days after the date 
of the order, and place for the determination of the 
question whether the client has a solicitor-client 
privilege in respect of the document, and 


(11) requiring the production of the document to the 
judge at that time and place; 
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(b) serve a copy of the order on the Deputy Attorney 
General of Canada and, where applicable, on the cus- 
todian within 6 days of the day on which it was made 
and, within the same time, pay to the custodian the es- 
timated expenses of transporting the document to and 
from the place of hearing and of safeguarding it; and 


(c) if the client or lawyer has proceeded as authorized 
by paragraph (b), apply at the appointed time and 
place for an order determining the question. 


Related Provisions: Interpretation Act 27(1), (2) — Calculation of 
days and clear days. 


Selected Cases [subsec. 232(4)]: Archean Energy Ltd v. MNR, 
[1998] 1 C.T.C, 398 (Alta QB) (Claim for solicitor-client privilege by one 
taxpayer may preserve claim for others in same business transaction); 
Radke v. MNR, [1996] 3 C.T.C. 86 (BC SC) (Documents not privileged 
where prima facie case of fraud established); Leo Gray v. Canada, [1994] 
2 C.T.C. 409 (Ont Gen Div) (Course of conduct by Department of Justice 
counsel operated as functional waiver of 14 day period); Solvent 
Petroleum Extraction Inc. v. MNR, [1990] 2 C.T.C. 291 (FCTD) (Order to 
deliver documents under subsec. 232(6) denied where provisions of sub- 
sec. 232(4) not observed; judge has no jurisdiction to extend 14 day period 
in para. 232(4)(a)); Vespoli et al. v. R., [1982] C.T.C. 418 (FCTD); rev'd 
in part [1984] C.T.C. 519 (FCA) (Judge has no jurisdiction under proyi- 
sion to determine relevance of documents or reasonableness of seizure); 
Vespoli et al. vy. R., [1982] C.T.C. 365 (RFCTD); rev'd on other grounds 
[1984] C.T.C. 519 (FCA) (Application made within delay where notice of 
motion filed within 14 days and returnable over one month after date of 
seizure, the earliest possible date after vacation); Cotroneo v. Dep. A.G. 
Can., [1982] C.T.C. 131 GRCTD) (No privilege where prima facie case of 
fraud established); Cotroneo v. Dep. A.G. Can., [1982] C.T.C. 67 (FCTD); 
aff'd on reconsideration [1982] C.T.C. 131 (RCTD) (Prima facie case of 
fraud requires affidavit evidence on knowledge, not information and 
belief); Re Romeo’s Place Victoria Ltd. et al., [1981] C.T.C. 380 (FCTD) 
(Crown not permitted to examine documents held to be irrelevant); 
Edmonds v. Dep. A.G. Can., [1980] C.T.C. 192 (Que SC) (Crown’s allega- 
tion of possible fraud was insufficient to dislodge privilege); Herman et al. 
v. Dep. A.G. Can., [1978] C.T.C. 728 (SCC) (Federal Court of Appeal 
denied jurisdiction to hear an appeal from lower court determination of 
privilege); Easton v. A.G. Can., [1976] C.T.C. 290 (FCA) (Application to 
set aside order for delivery of seized documents to officials of Revenue 
Canada dismissed where neither client nor solicitor applied, under provi- 
sion, for order determining privilege). 


(5) Disposition of application — An application 
under paragraph (4)(c) shall be heard in camera, and on 
the application 


(a) the judge may, if the judge considers it necessary 
to determine the question, inspect the document and, if 
the judge does so, the judge shall ensure that it is re- 
packaged and resealed; and 


(b) the judge shall decide the matter summarily and, 


(1) 1f the judge is of the opinion that the client has a 
solicitor-client privilege in respect of the docu- 
ment, shall order the release of the document to the 
lawyer, and 


(11) if the judge is of the opinion that the client does 
not have a solicitor-client privilege in respect of the 
document, shall order 


(A) that the custodian deliver the document to 
the officer or some other person designated by 
the Commissioner of Customs and Revenue, in 
the case of a document that was seized and 
placed in custody under subsection (3), or 


(B) that the lawyer make the document availa- 
ble for inspection or examination by the officer 
or other person designated by the Commis- 
sioner of Customs and Revenue, in the case of a 
document that was retained under subsection 
(3.1), 


S. 232(10) 


and the judge shall, at the same time, deliver con- 

cise reasons in which the judge shall identify the 

document without divulging the details thereof. 
History: Subsec. 232(5) amended by replacing the words “Deputy Min- 


ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(c), proclaimed into force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 232(5), by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


(6) Order to deliver or make available — Where a 
document has been seized and placed in custody under 
subsection (3) or where a document is being retained 
under subsection (3.1) and a judge, on the application of 
the Attorney General of Canada, is satisfied that neither 
the client nor the lawyer has made an application under 
paragraph (4)(a) or, having made that application, neither 
the client nor the lawyer has made an application under 
paragraph (4)(c), the judge shall order 


(a) that the custodian deliver the document to the of- 
ficer or some other person designated by the Commis- 
sioner of Customs and Revenue, in the case of a docu- 
ment that was seized and placed in custody under 
subsection (3); or 


(b) that the lawyer make the document available for 
inspection or examination by the officer or other per- 
son designated by the Commissioner of Customs and 
Revenue, in the case of a document that was retained 
under subsection (3.1). 

History: Subsec. 232(6) amended by replacing the words “Deputy Min- 


ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(c), proclaimed into force November 1, 1999, 


“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 232(6), by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


(7) Delivery by custodian — The custodian shall 
(a) deliver the document to the lawyer 


(4) in accordance with a consent executed by the 
officer or by or on behalf of the Deputy Attorney 
General of Canada or the Commissioner of Cus- 
toms and Revenue, or 


(11) in accordance with an order of a judge under 
this section; or 


(b) deliver the document to the officer or some other 
person designated by the Commissioner of Customs 
and Revenue 


(1) in accordance with a consent executed by the 
lawyer or the client, or 


(11) in accordance with an order of a judge under 
this section. 
History: Subsec. 232(7) amended by replacing the words “Deputy Min- 
ister of National Revenue” with “Commissioner of Customs and Revenue” 
by 1999, c. 17, para. 167(c), proclaimed into force November |, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec, 232(7), by 1994, c. 13, sub- 
sec. 7(1), applicable May 12, 1994. 


(8) Continuation by another judge — Where the 
judge to whom an application has been made under para- 
graph (4)(a) cannot for any reason act or continue to act 
in the application under paragraph (4)(c), the application 
under paragraph (4)(c) may, be made to another judge. 


(9) Costs — No costs may be awarded on the disposition 
of any application under this section. 


(10) Directions — Where any question arises as to the 
course to be followed in connection with anything done 
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or being done under this section, other than subsection 
(2), (3) or (3.1), and there is no direction in this section 
with respect thereto; a judge may give such direction with 
regard thereto as, in the judge’s opinion, is most likely to 
carry out the object of this section of allowing solicitor- 
client privilege for proper purposes. 


(11) Prohibition — The custodian shall not deliver a 
document to any person except 1n accordance with an or- 
der of a judge or a consent under this section or except to 
any officer or servant of the custodian for the purposes of 
safeguarding the document. 


(12) Idem — No officer shall inspect, examine or seize a 
document in the possession of a lawyer without giving the 
lawyer a reasonable opportunity of making a claim under 
this section. 


(13) Authority to make copies — At any time while a 
document is in the custody of a custodian under this sec- 
tion, a judge-may, on an ex parte application of the law- 
yer, authorize the lawyer to examine or make a copy of 
the document in the presence of the custodian or the judge 
by an order that shall contain such provisions as may be 
necessary to ensure that the document is repackaged and 
that the package is resealed without alteration or damage. 


(14) Waiver of claim of privilege — Where a lawyer 
has, for the purpose of subsection (2), (3) or (3.1), made a 
claim that a named client of the lawyer has a solicitor- 
client privilege in respect of information or a document, 
the lawyer shall at the same time communicate to the 
Minister or some person duly authorized to act for the 
Minister the address of the client last known to the lawyer 
so that the Minister may endeavour to advise the client of 
the claim of privilege that has been made on the client’s 
behalf and may thereby afford the client an opportunity, if 
it is practicable within the time limited by this section, of 
waiving the claim of privilege before the matter is to be 
decided by a judge or other tribunal. 


(15) Compliance — No person shall hinder, molest or 
interfere with any person doing anything that that person 
is authorized to do by or pursuant to this section or pre- 
vent or attempt to prevent any person doing any such 
thing and, notwithstanding any other Act or law, every 
person shall, unless the person is unable to do so, do eve- 
rything the person is required to do by or pursuant to this 
section. | 3 

Related Provisions: 238(1) — Punishment for failing to comply. 


Selected Cases [s. 232]: Lavallee, Rackel & Heintz. v. R., [2002] 4 
C.T.C. 143 (SCC) (Criminal Code s. 488.1 unconstitutional, violating so- 
licitor-client privilege). 


Definitions [s. 232]: “clear days” — Interpretation Act 27(1); “Com- 
missioner of Customs and Revenue” — Canada Customs and Revenue 
Agency Act s. 25; “county”. — Interpretation Act 35(1); “custodian” — 
232(1); “Federal Court” — Federal Courts Act s. 4; “judge”, “lawyer” — 
232(1); “Minister” — 248(1); “officer” — 232(1); “person” — 248(1); 


“province” — Interpretation Act 35(1); “record” — 248(1); “servant” 
248(1) (under “employment’”); “solicitor-client privilege” — 232(1); “su- 
perior court’, “writing” — /nterpretation Act 35(1). 


Information Circulars [s. 232]: 73-10R3: Tax evasion. 


233. (1) Information return — Every person shall, on 
written demand from the Minister served personally or 
otherwise, whether or not the person has filed an informa- 
tion return as required by this Act or the regulations; file 
with the Minister, within such reasonable time as is stipu- 
lated in the demand, the information return if it has not 
been filed or such information as is designated in the 
demand. 


Income Tax Act 


Related Provisions: 150(2)— Demands for returns; 162 — Penalties; 
244(5)— Proof of service by mail; 244(6)— Proof of personal service; 
248(7)(a) — Mail deemed received on day mailed. 


Regulations: 200-233 (information returns). 


(2) Partnerships — Every partnership shall, on written 
demand from the Minister served personally or otherwise 
on any member of the partnership, file with the Minister, 
within such reasonable time as is stipulated in the de- 
mand, an information return required under section 233.3, 
233.4 or 233.6. 


Related Provisions: 150(2) — Demands for returns; 162 — Penalties; 
233(3) — Tiers of partnerships; 244(5)— Proof of service by mail; 
244(6) — Proof of personal service; 244(20)(b) — Service of documents 
on partnerships; 248(7)(a) — Mail deemed received on day mailed. 


(3) Application to members of partnerships — For 
the purposes of this subsection and subsection (2), a per- 
son who is a member of a partnership that is a member of 
another partnership is deemed to be a member of the other 
partnership. | 

History: S. 233 amended by 1997, c. 25, s. 68, applicable to returns re- 


quired to be filed on or before a day that is after April 29, 1998. S. 233 
formerly read: 


233. Information return — Every person shall, on written demand 
from the Minister served personally or otherwise, whether or not the 
person has filed an information return as required by this Act or a 
regulation, file with the Minister, within such reasonable time as is 
stipulated in the demand, such information as is designated therein. 


S. 233 amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 134. S. 233 
formerly read: 


233. Every person shall, on demand from the Minister, served per- 
sonally or by registered mail, and whether or not the person has 
filed an information return as required by a regulation made under 
paragraph 221(1)(d), file with the Minister, within such reasonable 
time as may be stipulated in the demand, such information as is des- 
ignated therein. 

Definitions [s. 233]: “Minister” — 248(1); “person”, “regulation” — 

248(1). 

Information Circulars [s. 233]: 77-9R: Books, records and other re- 

quirements for taxpayers having foreign affiliates. 


233.1 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“reportable transaction” means 
(a) in the case of 


(i) a reporting person for a taxation year who is not 
resident in Canada at any time in the year, or 


(11) a reporting partnership for a fiscal period no 
member of which is resident in Canada in the 
period, 


a transaction or series of transactions that relate in any 
manner whatever to a business carried on in Canada 
by the reporting person or partnership in the year or 
period or a preceding taxation year or period; and 


(b) in any other case, a transaction or series of transac- 
tions that relate in any manner whatever to a business 
carried on by a reporting person (other than a business 
carried on by a reporting person as a member of a 
partnership) or partnership in a taxation year or fiscal 
period. 


“reporting partnership” for a fiscal period means a 
partnership 


(a) a member of which is resident in Canada in the 
period; or 


(b) that carries on a business in Canada in the period. 
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“reporting person” for a taxation year means a person 
who, at any time in the year, 


(a) is resident in Canada; or 


(b) is non-resident and carries on a business (other 
than a business carried on as a member of a partner- 
ship) in Canada. 


“transaction” includes an arrangement or event. 


Related Provisions [233.1(1)“transaction”]: 245(1)‘transaction” — 
Parallel definition under general anti-avoidance rule; 247(1) — Parallel 
definition re transfer pricing. 


(2) Reporting person’s information return — Sub- 
ject to subsection (4), a reporting person for a taxation 
year shall, on or before the reporting person’s filing-due 
date for the year, file with the Minister, in respect of each 
non-resident person with whom the reporting person does 
not deal at arm’s length in the year and each partnership 
of which such a non-resident person is a member, an in- 
formation return for the year in prescribed form contain- 
ing prescribed information in respect of the reportable 
transactions in which the reporting person and the non- 
resident person or the partnership, as the case may be, 
participated in the year. 

Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 
3 years re non-arm’s length transactions with non-residents; 162(7), (10), 
(10.1) — Penalty for failure to file; 163(2.4)(a) — Penalty of $24,000 for 
false statement or omission; 233.2—233.7 — Foreign reporting require- 


ments; 247 — Transfer pricing rules; Canada-U.S. Tax Treaty:Art. IX — 
Adjustments on non-arm’s length transactions. 


Forms: T106: Information return of non-arm’s length transactions with 
non-residents. 


(3) Reporting partnership’s information return — 
Subject to subsection (4), a reporting partnership for a fis- 
cal period shall, on or before the day on or before which a 
return is required by section 229 of the Income Tax Regu- 
lations to be filed in respect of the period or would be 
required to be so filed if that section applied to the report- 
ing partnership, file with the Minister, in respect of each 
non-resident person with whom the reporting partnership, 
or a member of the reporting partnership, does not deal at 
arm’s length in the period and each partnership of which 
such a non-resident person is a member, an information 
return for the period in prescribed form containing pre- 
scribed information in respect of the reportable transac- 
tions in which the reporting partnership and the non-resi- 
dent person or the partnership, as the case may be, 
participated in the period. 

Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 
3 years re non-arm’s length transactions with non-residents; 162(7), (10), 
(10.1) — Penalty for failure to file; 163(2.4)(a) — Penalty of $24,000 for 
false statement or omission; 233.1(5)— Tiers of . partnerships; 
233.2-233.7 — Foreign reporting requirements; 247 — Transfer pricing 
rules; Canada-U.S. Tax Treaty:Art. [X— Adjustments on non-arm’s 
length transactions. 


(4) De minimis exception — A reporting person or 
partnership that, but for this subsection, would be re- 
quired under subsection (2) or (3) to file an information 
return for a taxation year or fiscal period is not required to 
file the return unless the total of all amounts, each of 
which is the total fair market value of the property or ser- 
vices that relate to a reportable transaction in which the 
reporting person or partnership and any non-resident per- 
son with whom the reporting person or partnership, or a 
member of the reporting partnership, does not deal at 
arm’s length in the year or period, or a partnership of 
which such a non-resident person is a member, as the case 
may be, participated in the year or period, exceeds 
$1,000,000. 


S. 233.2(1) spe 


(5) Deemed member of partnership — For the pur- 
poses of this section, a person who is a member of a part- 
nership that is a member of another partnership is deemed 
to be a member of the other partnership. 

History [s. 233.1]: S. 233.1 amended by 1998, c. 19, s. 231, applicable 


to taxation years and fiscal periods that begin after 1997. S. 233.1 for- 
merly read: . 


233.1 Information return with respect to certain non-resident 
persons — Every corporation that, at any time in a taxation year, 
was resident in Canada or carried on business in Canada shall, in 
respect of each non-resident person with whom it was not dealing at 
arm’s length at any time in the year, file with the Minister, within 6 
months from the end of the year, an annual information return for 
the year in prescribed form and containing prescribed information in 
respect of, transactions with that person. 
Definitions [s. 233.1]: “amount” — 248(1); “arm’s length’ — 251(1); 
“business” — 248(1); “Canada” — 255; “carry on business in Canada” — 
253; “filing-due date” — 248(1); “fiscal period” — 249.1; “Minister”, 
“non-resident” — 248(1); “person”, “prescribed”, “property” — 248(1); 


“reportable transaction”, “reporting partnership”, “reporting person” — 


233.1(1); “resident in Canada“ — 250; “taxation year’ — 249; “transac- 
tion? —233.1(1). 


Information Circulars [s. 233.1]: 87-2R: International transfer pricing; 
77-9R: Books, records and other requirements for taxpayers having for- 
eign affiliates. 


233.2 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“exempt trust” means 
(a) a trust that is governed by a foreign retirement 
arrangement; 
(b) a trust that 
(i) is resident in a country under the laws of which 
an income tax is imposed, 


(11) is exempt under the laws referred to in subpara- 
graph (i) from the payment of income tax to the 
government of that country, 
(111) is established principally in connection with, 
or the principal purpose of which is to administer 
or provide benefits under, one or more superannua- 
tion, pension or retirement funds or plans or any 
funds or plans established to provide employee be- 
nefits, and 
(iv) is either 
(A) maintained primarily for the benefit of non- 
resident individuals, or 
(B) governed by an employees profit sharing 
plan; or 
(c) a trust 
(1) where the interest of each beneficiary under the 
trust is described by reference to units, and 
(11) that complies with prescribed conditions. 


Related Provisions: 233.6(2)(a) — No reporting required on distribu- 
tion from certain exempt trusts. 


Regulations: Reg. 4801.1 (prescribed conditions for subpara. (c)(ii)). 


“specified beneficiary”’ at any time under a trust means 


(a) any person beneficially interested in the trust who 
is not at that time 


(i) a mutual fund corporation, 
(ii) a non-resident-owned investment corporation, 


(ii1) a person (other than a trust) all of whose taxa- 
ble income for the person’s taxation year that in- 
cludes that time is exempt from tax under Part I, 
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(iv) a trust all of the taxable income of which for 
its taxation year that includes that time is exempt 
from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to 
(e.1) of the definition “trust” in subsection 108(1), 


(vil) a registered investment, 


(viii) a trust in which all persons beneficially inter- 
ested are persons described in subparagraphs (1) to 
(vii), 

(ix) a particular person who is beneficially inter- 
ested in the trust solely because the particular per- 
son is beneficially interested in an exempt trust or a 
trust described in this subparagraph or any of sub- 
paragraphs (iv) to (vi), nor 


(x) a particular person who is beneficially inter- 
ested in the trust only because of a right that is sub- 
ject to a contingency, where at that time the iden- 
tity of the particular person as a person beneficially 
interested in the trust is impossible to determine; or 


(b) any person described at that time in any of subpar- 
agraphs (a)(i) to (x) who is beneficially interested in 
the trust, where it is reasonable to consider that the 
person became beneficially interested in the trust as 
part of a transaction or event or series of transactions 
or events one of the purposes of which is to limit the 
reporting in respect of the trust that would, but for this 
paragraph, be required under subsection (4). 


Proposed Repeal — 233.2(1)“specified 
beneficiary” — 
Application: The October 30, 2003 Notice of Wan pe Means Motion 


(NRTs and FIEs), subsec. 37(1), will repeal the definition “specified bene- 
ficiary” in subsec. 233.2(1), appa on the same basis as a ae of 


subsec. 233.2(2). 


Technical Notes: Existing section 333. 2 of the met requires 
certain persons who have made transfers or loans to a “specified 
foreign trust’, or to a non-resident corporation that is a controlled 
foreign affiliate of such a trust, to file annual information returns 
with respect to the trust. A * ‘specified foreign trust’, as defined in 


subsection 233.2, includes a trust with a “specified beneficiary” 


resident in Canada. As defined in subsection 233.2( 1), a “speci- 
fied beneficiary” is generally any beneficiary under the trust with 
the exception of persons listed in subparagraphs (a)(i) to (x) of 
the definition. For a return to be required to be filed as a conse- 
quence of a transfer or loan, it is necessary to have a “non-arm’s 
length indicator’, as set out in subsection 233.2(2), apply in re- 
spect of the transfer or loan. One of the cases where a “non-arm’s 
length indicator” applies in respect of a transfer to a trust is 
where the transferor is a “specified beneficiary” under the trust. 
Subsection 233.2(3) provides a look-through rule so that, where a 
partnership transfers property, it is considered to have been trans- 
ferred by members of the partnership. 


New section 94 sets out new rules governing the taxation of non- 
resident trusts. In order to be consistent with the new rules: 
* the definitions “specified beneficiary” and “specified foreign 
trust” in section 233.2 are repealed, 


there 1 is no longer a requirement for a “non-arm’s length indie 
cator’’, so the existing rule in subsection 233.2(2) is repealed, 


e 


except as described below, the definitions and rules of appli- 
cation in subsections 94(1) and (2) apply because of amended 
subsection 233.2(2), and 


there is no longer a requirement for an explicit look-through 
rule for partnerships in section 233.2, given that the rule in 
paragraph 94(2)(0) applies because of amended subsection 
233.2(2). Consequently, subsection 233.2(3) is repealed. 


Income Tax Act 


Related Provisions: 248(25)— Extended meaning of 
interested”’, 


“beneficially 


“specified foreign trust” at any time means a trust (other 
than an exempt trust) that is non-resident at that time 
where either 


(a) there is a specified beneficiary under the trust who 
at that time 


(i) is resident in Canada, 


(ii) is a corporation or trust with which a person 
resident in Canada does not deal at arm’s length, or 


(iii) is a controlled foreign affiliate of a person resi- 
dent in Canada; or 


(b) at that time the terms or conditions of the trust or 
any arrangement in respect of the trust 


(i) permit persons (other than persons described in 
any of subparagraphs (a)(i) to (viii) of the defini- 
tion “specified beneficiary”) who are not benefi- 
cially interested in the trust at that time to become, 
because of the exercise of any discretion by any 
person or partnership, beneficially interested in the 
trust after that time, or 


(ii) allow property to be distributed, directly or in- 
directly, to another trust that immediately after the 
receipt of the distribution can reasonably be ex- 
pected to be a specified foreign trust. 


Proposed Repeal — 233.2(1 ‘specified 
_ oe foreign trust” 


Application: The October 30, 2003 Notice of Ways and Means Motion 


ae and FIEs), subsec. De will ge the ceheiney ee for- 


of subsec: 733.7 co 
Technical Notes: ‘See under bee 2(1)“specified beneficiary”. 


Related Provisions: 248(25)— Extended meaning of “beneficially 
interested”. 


(2) Non-arm’s length indicators — For the purpose 
of this section, 


(a) a non-arm’s length indicator applies to a trust at a 
particular time with respect to a transfer of property 
made at an earlier time to the trust or a corporation 
where 


(1) immediately after the earlier time the transferor 
was 


(A) a specified beneficiary under the trust, 


(B) a person related to a specified beneficiary 
under the trust, 


(C) an uncle, aunt, nephew or niece of a speci- 
fied beneficiary under the trust, or 


(D) a trust or corporation that had, directly or 
indirectly in any manner whatever, previously 
acquired the transferred property from a person 
described in clause (A), (B) or (C), 


(ii) the fair market value at the earlier time of the 
transferred property was greater than the amount, if 
any, by which 


(A) the total fair market vate at the earlier time 
of the consideration, if any, given to the trans- 
feror for the transfer of property at the earlier 
time 

exceeds 


(B) the portion of the total described in clause 
(A) that is attributable to the fair market value 
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of an interest as a beneficiary in the trust or a 
share or debt issued by the corporation, 


(iii) the consideration received by the transferor in 
respect of the transfer included indebtedness on 
which 


(A) interest was not charged in respect of a pe- 
riod that began before the particular time, 


(B) interest was charged in respect of a period 
that began before the particular time at a rate 
that was less than the lesser of 


(I) the prescribed rate that was in effect at 
the earlier time, and 


(II) the rate that would, having regard to all 
the circumstances, have been agreed on at 
the earlier time between parties dealing with 
each other at arm’s length, 


(C) any interest that was payable at the end of 
any calendar year that ended at or before the 
particular time was unpaid on the day that is 
180 days after the end of that calendar year, or 


(D) the amount of interest that was payable at 
the end of any calendar year that ended at or 
before the particular time was paid on or before 
the day that is 180 days after the end of that cal- 
endar year and it is established, by subsequent 
events or otherwise, that the payment was made 
as part of a series of loans or other transactions 
and repayments, 


(iv) the property transferred was a share of the cap- 
ital stock of a corporation or an interest in another 
trust and a specified beneficiary under the trust is 
related to the corporation or the other trust or 
would be so related if paragraph 80(2)(q) applied 
for the purposes of this subparagraph, or 


(v) the transfer was made as part of a series of 
transactions or events one of the purposes of which 
was to avoid the application of this paragraph; and 


(b) a non-arm’s length indicator applies to a trust at a 
particular time with respect to a loan made at an ear- 
lier time where 


(i) interest was not charged on the loan in respect 
of a period that began before the particular time, 


(i1) interest was charged on the loan in respect of a 
period that began before the particular time at a 
rate that was less than the lesser of 


(A) the prescribed rate that was in effect at the 
earlier time, and 


(B) the rate that would, having regard to all the 
circumstances, have been agreed on at the ear- 
lier time between parties dealing with each 
other at arm’s length, 


(ill) any interest on the loan that was payable at the 
end of any calendar year that ended at or before the 
particular time was unpaid on the day that is 180 
days after the end of that calendar year, 


(iv) the amount of interest on the loan that was 
payable at the end of any calendar year that ended 
at or before the particular time was paid on or 
before the day that is 180 days after the end of that 
calendar year and it is established, by subsequent 
events or otherwise, that the payment was made as 
part of a series of loans or other transactions and 
repayments, or 


S. 233.2(4)(d) 


(v) the loan was made as part of a series of transac- 
tions or events one of the purposes of which was to 
avoid the application of this paragraph. 


Proposed Amendment — 233.2(2) 


(2) Rule of application — In this section and para- 
graph 233.5(c.1), subsections 94(1) and (2) apply, ex- 
cept that the references to the expression “(other than a 
restricted property)” in the definition “arm’s length 
transfer” in subsection 94(1) are to be read as references 
to the expression “(other than property that is not de- 
scribed in any of subclauses AOA) to dip) but to 
which paragraph | 94(2)(g) applies)”. 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 37(2), will amend subsec. 233.2(2) to read as 
above, applicable to returns in respect of trust taxation years that begin 
after 2002, and to returns in respect of trust taxation years that begin 
(a) after 2000, if the return relates to a trust that makes a valid elec- 
tion under para. (a) of the Application of the amendment to s. 94; 
and 


(b) after 2001, e the return relates to a trust makes a valid election 
under ‘para. (a) or (b) of the Application of the amendment to s. 94. 


mnt required to be filed because of this amendment is deemed to 
be ith the Minister of National Revenue on a timely basis 

filed with the Minister of National Revenue on or before the 
trust’s filing-due date for the taxation year of the trust that includes the 
day on which this Act [the October 30, 2003 Notice of Ways and Means 
Motion] is assented to. 


Technical Notes: Sce under 233.2(1)“specified beneficiary”. 


Related Provisions: 233.2(3) — Property transferred or lent by partner- 
ship; 248(10) — Series of transactions or events; 252(2) — Extended 
meaning of “uncle”, “aunt”, “nephew” and “niece”. 


Regulations: Reg. 430l(c) (prescribed rate. of 
233.2(2)(a)(iii)(B)(1) and 233.2(2)(b)(ii)(A). 


interest for 


(3) Partnerships — For the purpose of this section, 
where property is transferred or lent at any time by a part- 
nership, the property is deemed to have been transferred 
or lent at that time by each of the members of the 
partnership. 


Proposed Repeal — 233.2(3) 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 37(2), will repeal subsec. (3), applicable on the 
same basis as the repeal of subsec. 233.2(2). 


Technical Notes: See under 233.2(1)“specified beneficiary”. 


(4) Filing information on_ specified foreign 
trusts — Where 


(a) at any time (in this subsection steph ot to as the 

“transfer time’) before the end of a trust’s taxation 
year (in this subsection referred to as the “trust’s 
year’), property was transferred or lent, either directly 
or indirectly in any manner whatever, by any person 
(in this subsection referred to as the “‘transferor”) to 


(i) the trust, or 


(11) a corporation that, at the transfer time, would 
have been a controlled foreign affiliate of the trust 
if the trust had been resident in Canada, 


(b) the trust was a specified foreign trust at any time in 
the trust’s year, and 


(c) a non-arm’s length indicator applied to the trust at 
the end of the trust’s year in respect of the transfer or 
loan, 


the following rules apply: 


(d) where the transferor is resident in Canada at the 
end of the trust’s year, the transferor shall make an. in- 
formation return in respect of the trust’s year in pre- 
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scribed form and file it with the Minister on or before 
the transferor’s filing-due date for the transferor’s tax- 
ation year that includes the end of the trust’s year, and 


(e) where 


(1) the transferor was, at the transfer time, a corpo- 
ration that would have been a controlled foreign af- 
filiate of a particular person if the particular person 
had been resident in Canada, and 


(ii) the particular person is resident in Canada at 
the end of the trust’s year, 


the particular person shall make an information return 
in respect of the trust’s year in prescribed form and 
file 1t with the Minister on or before the filing-due date 
for the particular person’s taxation year that includes 
the end of the trust’s year. 


Rraposes Amandine ns Korine aie 


paragraphs (c) to (i) of the a Aculne mn oo 
trust” in subsection 94(1)), with. Me Minister, 
before the person’s filing-due date for the 
tion year in which the ee wens trust’ 
ends if 


(a) the particular trust is nontiesidint 
that pation year of the particule 8 trust; _ 


particular trust at any time in that taxa . 
particular trust or in a preceding taxatic fn year of ett A 
particular trust, and — Ce 

we, the person ~ 


_@is resident in Canada at the end of | that ta tion | 
‘year of the particular trust, and _ - 


(ii) is not, at the end of that taxation year of | the, : 
particular trust, io 
(A) a mutual fund corpora tion, _ 
(B) a non “resident. -OV >wned 
corporation, 
(C)a person (other fia a trust) 


that includes that time is exempt fron mn 
under Part I, 


- (D) a trust all of the ‘inkabile income of whic 
for its taxation year that includes that time is 
exempt from tax under ee Lo 


(E) a mutual fund trust, 


(F) a trust described. in any. of oe (a) 
to (e.1) of the definition “trust” i in suPypetion 
108(1), / - 


(G)a bei investment, 


(H) a trust in which all iHersonsrh beneficially 
interested are persons described i in clauses (A) 
to (G), or 


(1) a person who is a connibuter to the ee 
ular trust by reason only of being a contributor 
to a trust described in any of clauses (D) to 
(H). 
Technical Notes: Under amended subsection 933. 3a)" ‘Te- 
porting will generally be required for a taxation year whenever 
a “contribution” has been made by a person resident in Canada 
to a‘non-resident trust at or before the end of the year. Because 


Income Tax Act 


of amended subsection 233.2(2), the expression “contribution” 
generally carries the same meaning: as in new section 94 with 
most of the same exceptions for “arm’s Jength transfers” con- 
tained in the definition of that expression in subsection 94(1). 
However, the - ‘exception in that definition against transfer of 

restricted property’ (as defined in subsection On)’ ‘is ex- 


badad, to apply to most transfers described in paragraph 
94(2)(g) (unless the transfer involves, generally, an issuance of — 


a unit or share from a mutual fund trust, a mutual fund corpora-_ 


tion or a corporation other than a closely-held corporation, as _ 


the case may be), with the result that such transfers do not give 
rise to an exception to the obligations for reporting under sub- 
section 233. 2(4). It should be noted th 

233.20) also” applies for ‘the 
ee s{c. a - 


: ined by aiiRecel Od, 
ue the transfer or Joan i is ‘not an arn 


ded subsection — 


(c) the transfer or eat is not t solely j in exchange fot : 


"property that would be described in paragraphs (a) . : 


i) of the definition “specified foreign property” 


— subsection 233.3(1) if that definition were aiid Ses 


- out reference to paragraphs (j) to (q); — : 


~’(d) the arrangement or entity is not a. fist in respect . 


of which the person would, if this Act were read 


- without reference to this subsection, be required to 
_ file an information return for a taxation: saphe at in- 
cludes that time; and | 8 a 


(e) the arrangement or entity is, ioe! a taxation year or. 


fiscal period of the eet or aoe al in- 
-- cludes that time, not u isp oidevaed 


(i) an exempt foreigtt’ trust, 


| (il) a foreign affiliate in eek: of which the per- 
son is a reporting entity (within, the meaning as- 
signed by subsection 233.4(1)), or 


(iil) an exempt trust. 
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Application: The October 30, 2003 Notice of Ways and 
(NRTs and FIEs), subsec. 37(3), will amend subsec. 23 
above, and add subsec. (4. ), alas on the ‘same 
of subséc#233:.2(2)5 i 


Technical Notes: New shibieetioa aes of t 
that, where a non-resident trust has a residen 
resident beneficiary at the end of the trust’s t 
trust is generally taxed on its income in Canada - 
if the trust were resident in Canada. However, the 
visions in subsection 94(3) apply. only to arrangen 
considered to be trusts for Canadian income tax 
some cases, there may be do’ 
ment isa trust os Canadi 


entities or arrangements i 
otherwise required. One ¢ 


233 x4. 1) and ‘the ‘expl 
contained i in subsection 2: 3 


ae foreign affiliate i in respect of which the pe 


termined as if: 


* the teak | were a “contribution to which paragr ae : | 


233.2(4)(a) applied; 


* the entity or arrangement were a trust not resident in Can- 
ada throughout the calendar year that includes the time of 
the transfer or loan; and 


* the taxation year of the entity or demnps anne were e that cal- 
endar year. 


These amendments apply to returns in respect of t trust taxation 


years that begin after 2002. They also apply to returns in re- 


spect of trust taxation years that begin after 2000, or after 2001, 


reporting entity (as defined in subsection. 230) 4(1 ), or : 
(iii) an exempt trust (as defined in subsection 23520) 


Where the above conditions are satisfied, the person’s obliga- 
tions under subsection — 24 ad related ao are ae / 


S.'233.2 


if the trust makes the appropriate election under the coming- — 
into-force provision for new section 94 of the Act. 


Related Provisions: 94(7)(b) [proposed] — Limitation on person’s lia- 
bility for trust’s tax when return filed; 162(10), (10.1) — Penalty for fail- 
ure to file; 163(2.4)(b) — Minimum $24,000 penalty for false statement or 
omission; 220(2.1) — Waiver of filing requirement; 220(3) — Extension 
of time to file return; 233.2(2) — Presence of non-arm’s length indicators; 
233.2(4.1) — Similar arrangements; 233.2(5) — Election to use other per- 
son’s information return; 233.3(3) — Requirement to file return re foreign 
property; 233.5 — Due diligence exception; 233.6(2)(b) — No return re- 
quired on distribution from trusts where return required under 233.2; 
233.7 — 
Transfer to non-resident bare trust. 


Forms: T1141: Information return re transfers or loans to a non-resident 
trust. 


(5) Joint filing — Where information returns in respect 
of a trust’s taxation year would, but for this subsection, be 
required to be filed under subsection (4) by a particular 
person and another person, and the particular person iden- 
tifies the other person in an election filed in writing with 
the Minister, for the purposes of applying this Act to the 
particular person 


(a) the information return filed by the other person 
shall be treated as if it had been filed by the particular 
person; 


(b) the information required to be provided with the 
return by the particular person shall be deemed to be 
the information required to be provided by the other 
person with the return; 


(c) the day on or before which the return is required to 
be filed by the particular person is deemed to be the 
later of the day on or before which 


(i) the return would, but for this subsection, have 
been required to have been filed. by the particular 
person, and 


(ii) the return is required to have been filed by the 
other person; and 


(d) each act and omission of the other person in re- 
spect of the return is deemed to be an act or omission 
of the particular person. 


History [s. 233.2]: Subpara. (b)(iv) of the definition “exempt trust” in 
subsec. 233.2(1) amended by 1998, c..19, subsec. 232(1), applicable to 
returns in respect of trusts’ taxation years that begin after 1995. Subpara. 
(b)(iv) of the definition formerly read: 


(iv) is maintained primarily for the benefit of non-resident individu- 
als; or 


The portion of para. (b) of the definition “specified foreign trust” in sub- 
sec. 233.2(1) before subpara. (ii) and para. 233.2(4)(c), amended by the 
said c. 19, subsecs. 232(2), (3), applicable after November 1997. The por- 
tion of para. (b) of the definition “specified foreign trust” before subpara. 
(ii) and para. 233.2(4)(c) formerly read: 


(b) at that time the terms of the trust 


(i) permit persons (other than persons described in any of sub- 
paragraphs (a)(1) to (viii) of the definition “specified benefici- 
ary’) to be added as beneficiaries under the trust after that time 
who are not beneficially interested in the trust at that time and 
who may be resident in Canada at the time of being so added, or 


(c) unless paragraph (b) of the definition “specified foreign trust” in 


subsection (1) applies, a non-arm’s length indicator applied to the 
trust at the end of the trust’s year with respect to the transfer or loan, 


S. 233.2 added by 1997, c. 25, s. 69, applicable to returns in respect of 
trusts’ taxation years that begin after 1995, except that such a return in 
respect of a taxation year that ends in 1996, 1997 or 1998 is required to be 
filed on or before the later of 


(a) April 30, 1998, and 


(b) the day on or before which the return is otherwise required to be 
filed. 
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Definitions [s. 233.2]: “amount” — 248(1); “arm’s length” — 251(1); 
“aunt” — 252(2)(e); “beneficially interested” — 248(25); “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — 255; “controlled foreign 
affiliate” — 94.1(2)(h), 95(1), 248(1); “corporation” 
tation Act 35(1); “exempt foreign trust” —94(1); “exempt trust’ — 
233.2(1); “employee” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “filing-due date” — 248(1); “foreign retirement arrange- 
ment” — 248(1), Reg. 6803; “individual” — 248(1); “mutual fund corpo- 
ration” —131(8), (8.1), 248(1); “Minister” — 248(1); “mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “nephew”, “niece” — 252(2)(g); “non-arm’s length indicator” — 
233.2(2); “non-resident” — 248(1); “non-resident-owned investment cor- 
poration” — 133(8), 248(1); “person”, “prescribed” — 248(1); “pre- 
scribed rate’ —Reg. 4301; “property” — 248(1); “registered invest- 
ment” — 204.4(1), 248(1); “related” — 251(2); “resident in Canada” — 
250; “series of transactions” — 248(10); “specified beneficiary”, “speci- 
fied foreign trust” — 233.2(1); “taxation year” — 249; “transfer time’, 
“transferor” — 233.2(4)(a); “trust” —104(1), 248(1), (3); “trust’s 
year” — 233.2(4)(a); “uncle” — 252(2)(e); “writing” — Interpretation 
Act 35(1). 


233.3 (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“reporting entity” for a taxation year or fiscal period 
means a specified Canadian entity for the year or period 
where, at any time (other than a time when the entity is 
non-resident) in the year or period, the total of all 
amounts each of which is the cost amount to the entity of 
a specified foreign property of the entity exceeds 
$100,000. 


Related Provisions: 233.6(2)(c) — No return required on distribution 
from certain trusts to reporting entity. 


‘specified Canadian entity” for a taxation year or fiscal 
period means 


(a) a taxpayer resident in Canada in the year that is not 
(1) a mutual fund corporation, 
(11) a non-resident-owned investment corporation, 


(111) a person (other than a trust) all of whose taxa- 
ble income for the year is exempt from tax under 
Part I, 


(iv) a trust all of the taxable income of which for 
the year is exempt from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to 
(e.1) of the definition “trust” in subsection 108(1), 


(vil) a registered investment, nor 


(viii) a trust in which all persons beneficially inter- 
ested are persons described in subparagraphs (1) to 
(vii); and 
(b) a partnership (other than a partnership all the mem- 
bers of which are taxpayers referred to in any of sub- 
paragraphs (a)(i) to (vill)) where the total of all 
amounts, each of which is a share of the partnership’s 
income or loss for the period of a non-resident mem- 
ber, is less than 90% of the income or loss of the part- 
nership for the period, and, where the income and loss 
of the partnership are nil for the period, the income of 
the partnership for the period is deemed to be 
$1,000,000 for the purpose of determining a member’s 
share of the partnership’s income for the purpose of 
this paragraph. 
Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(v) [pro- 


posed] — Certain trusts deemed resident in Canada; 248(25) — Meaning 
of “beneficially interested”. 


Income Tax Act 


“specified foreign property” of a person or partnership 
means any property of the person or the partnership that is 


(a) funds or intangible property which are situated, de- 
posited or held outside Canada, 


(b) tangible property situated outside Canada, 


(c) a share of the capital stock of a non-resident 
corporation, 


(d) an interest in a non-resident trust or a trust that, but 
for section 94, would be a non-resident trust for the 
purpose of this section, 


_ Proposed Amendment — 
233. 3(1)“specified foreign property”(d)_ 


(d). an. interest in a non-resident trust or in a trust — 
that, if this Act were read without reference to sub- 
. paragraph 94(3)(a)v), would be non- qesident, |. |. 
Application: The October 30, 2003 Notice of Ways and. Means bioton 
(NRTs. and FIEs), subsec. -38(5), will amend para. (d) of the definition 
“specified foreign property” in subsec. 233 3(1) to read as above, appl- _ 
cable to returns in respect of trust taxation years that begin after 2002, 
and to returns: in respect of trust taxation years that begin 


(a) after 2000, if the trust makes a valid election under para. @: of 
ithe Applicatio f the amendment to s. (94; and _ 


_(b) after 2001, if the trust makes a valid election one pare (@) 
_ (b) of the ‘Application of the amendment 108.94. | 


Technical Notes: Section 233.3 provides repodian require-_ 
ments in respect of foreign property. In general terms, it pro- 
vides that certain taxpayers resident in Canada and certain part- _ 
nerships must file an information return with respect to Abeir 
“specified foreign f roperty” if the cost amount of such | 
property excecc 0,000. For this purpose, “specified foreign 
property” (as defined i in subsection 233.3(1)) includes an inter- 
est in a non-resident trust or a trust that would be non-resident 
were it not for section 94. It does not include nterest in a 
non-resident trust that was ‘not acquired for consideration ay 
the person or partnership. 


Paragraph (d) of the definition ‘ ‘specified foreign property” 
amended by changing | a cross-reference to section 9 
cross-reference to new subparagraph 94(3)(a)(y). This sen 
ment is consequential on amendments to section 94. As a re- 
sult, interests in trusts deemed to be resident of Canada because 
of section 94 are ae sone property” unless otherwise 
expressly excluded. .. 


eee . He of the definition i is introduced sO. that ei fi 


ee after 2002. For nather iuiodeanion in ee 
commentary on new subsection 94. 210), 


Paragraph (1) of the definition i is repealed to ines 
ence to trusts that are treated as foreign affiliates. Th 
ence is no longer necessary in light of new subsection 94(1), 
under which non-resident trusts are no longer t treated as. ap torelen 
affiliates. 


Paragraph (m) of the definition i is ended so A ve Ra 
sion for non-resident trusts that applies with regard to interests. 

not acquired for consideration also applies to trusts that are 
deemed by subsection 94(3) to be resident in Canada. This 
amendment is made for consistency. = 


Proposed Addition — 233. 3(1 )*specified 

foreign property’(d.1) | 
a. 1) an interest in an insurance pole that is 
deemed by subsection 94.2(11) to be a ders ae 
interest in a non-resident entity, — oe 


Application: The October 30, 2003 Notice of ‘orays and Meand Wibod x 
(NRTs and FIEs), subsec. 38(6), will add para. (d.1) to the definition — 
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“specified foreign property” in subsec, 233.3(1), anions to returns — 
for taxation years that begin after 2002. 


Technical Notes: See under ae 3(1)"specified foreign 
property”(d). 


(e) an interest ina partnership that owns or holds spec- 
ified foreign property, 


(f) an interest in, or right with respect to, an entity that 
is non-resident, 


(g) indebtedness owed by a non-resident person, 


(h) an interest in or right, under a contract, in equity or 
otherwise, either immediately or in the future and el- 
ther absolutely or contingently, to any property (other 
than any property owned by a corporation or trust that 
is not the person) that is specified foreign property, 
and 


(1) property that, under the terms or conditions thereof 
or any agreement relating thereto, is convertible into, 
is exchangeable for or confers a right to acquire, pro- 
perty that is specified foreign property, 


but does not include 


(j}) property that is used or held exclusively in the 
course of carrying on an active business of the person 
or partnership (determined as if the person or partner- 
ship were a corporation resident in Canada), 


(k) a share of the capital stock or indebtedness of a 
non-resident corporation that is a foreign affiliate of 
the person or partnership for the purpose of section 
233.4, 


(1) an interest in, or indebtedness of, a non-resident 
trust that is a foreign affiliate of the person or partner- 
ship for the purpose of section 233.4, 


ie Broponed Repeal — —- 233, a(iepecttiods, 
_ _ foreign property”(I) _ 
peptestion The October 30, 2003 Notice of Ways bed KMibatis Motion 
(NRTs and FIEs), subsec, 38(7), will repeal para. (1) of the definition 
“specified foreign property” in subsec. 233. ge epeentle on the ‘same 
basis as the amendment to. para. (d). CC — 


Technical Notes: See. under 233. pc specie Fowian 


property”(d). 


(m) an interest in a non-resident trust that was not ac- 
quired for consideration by either the person or part- 
nership or a person related to the person or 
partnership, . 


Proposed Amendment — 
233. .3(1)“specified foreign ereneraeeniy” 


(m) an interest in a non-resident trust (or in a trust 
that, if this Act were read without reference to sub- 
paragraph 94(3)(a)(v), would be non-resident) that 
was not acquired for consideration by the person or 
partnership or by a person related to the poor or 
partnership, : 
Application: The October 30, 2003 Notice of Ways and yee Motion 
(NRTs and FIEs), subsec. 38(8), will amend para. (m) of the definition 
“specified foreign property” in subsec. 233.3(1) to read as above, appli- 
cable on the same basis as the amendment to para. (d). 
Technical Notes: See under 233.3(1)“specified foreign 
property (d). 


(n) an interest in a trust described in paragraph (a) or 
(b) of the definition “exempt trust” in subsection 
233.2(1), 


(0) an interest in a partnership that is a specified Cana- 
dian entity, 


S. 233.3 


(0.1) a right with respect to, or indebtedness of, an au- 
thorized foreign bank that is issued by, and payable or 
otherwise enforceable at, a branch in Canada of the 
bank. 


(p) personal-use property of the person or partnership, 
and 


(q) an interest in or right to acquire a property that is 
described in any of paragraphs (j) to (p). 


Related Provisions: 94.2(10)(a), (c) — Treatment of foreign insurance 
policies. 


(2) Application to members of partnerships — For 
the purpose of this section, a person who is a member of a 
partnership that is a member of another partnership 


(a) is deemed to be a member of the other partnership; 
and 


(b) the person’s share of the income or loss of the 
other partnership is deemed to be equal to the amount 
of that income or loss to which the person is directly 
or indirectly entitled. 


(3) Returns respecting foreign property — A re- 
porting entity for a taxation year or fiscal period shall file 
with the Minister for the year or period a return in pre- 
scribed form on or before the day that is 


(a) where the entity is a partnership, the day on or 
before which a return is required by section 229 of the 
Income Tax Regulations to be filed in respect of the 
fiscal period of the partnership or would be required to 
be so filed if that section applied to the partnership; 
and 


(b) where the entity is not a partnership, the entity’s 
filing-due date for the year. 


Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(v) [pro- 
posed] — Application to trust deemed resident in Canada; 94.1(2)(p)—(r), 
94.2(2)(e) — Effect of failing to provide information re foreign invest- 
ment entity; 162(7), (10), (10.1)— Penalty for failure to file; 
163(2.4)(c) — Minimum $24,000 penalty for false statement or omission; 
220(2.1) — Waiver of filing requirement; 220(3) — Extension of time to 
file return; 233(2) — Demand for return by partnership; 233.2(4) — Re- 
quirement to file return re transfers to foreign trusts; 233.7 — No require- 
ment to file in first year of immigration. 


Forms: T1135: Foreign income verification statement. 


History [S. 233.3]: Para. (0.1) added to the definition “specified foreign 
property” in subsec. 233.3(1) by 2001, c. 17, s. 184, applicable after June 
273 14999. 


S. 233.3 added by 1997, c. 25, s. 69, applicable (as amended by 1999, c. 
22, s. 91, deemed to have come into force on April 25, 1997) to returns for 
taxation years and fiscal periods that begin after 1997, except that such a 
return for a taxation year or fiscal period that ends in 1998 is required to 
be filed on or before the later of 


(a) April 30, 1999, and 


(b) the day on or before which the return is otherwise required to be 

filed. 
Definitions [S. 233.3]: “active business”, “amount”, “authorized foreign 
bank”, “bank” — 248(1); “beneficially interested” — 248(25); “Can- 
ada” — 255, Interpretation Act 35(1); “corporation” — 248(1), /nterpre- 
tation Act 35(1); “cost amount”, “filing-due date” — 248(1); “fiscal pe- 
riod” — 249.1; “foreign affiliate’ — 95(1), 248(1); “insurance policy”, 
“Minister” — 248(1); “mutual fund corporation” — 131(8), 248(1); “mu- 
tual fund trust” — 132(6)-(7), 248(1); “non-resident”? — 2G8( 1); “non-res- 
ident-owned investment corporation” — 133(8), 248(1); “participating in- 
terest” — 94.1(1), 94.1(2)(s), 248(1); “person” — 248(1); “personal-use 
property” — 54, 248(1); “prescribed”, “property” — 248(1); “registered 
investment” — 204.4(1), 248(1); “related” — 251(2)-(6); “reporting en- 
tity” — 233.3(1); “resident in Canada” — 94(1)(c)(i) [to be repealed], 


94(3)(a)(v) [proposed], 250; “share” — 248(1); “specified Canadian en- 
tity”, “specified foreign property” — 233.3(1); “taxable income” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3). 
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S. 233.4(1) 


233.4 (1) Reporting entity — For the purpose of this 
section, “reporting entity” for a taxation year or fiscal pe- 
riod means 


(a) a taxpayer resident in Canada (other than a tax- 
payer all of whose taxable income for the year is ex- 
empt from tax under Part I) of which a non-resident 
corporation is a foreign affiliate at any time in the 
year; 


(b) a taxpayer resident in Canada (other than a tax- 
payer all of whose taxable income for the year is ex- 
empt from tax under Part I) of which a non-resident 
trust is a foreign affiliate at any time in the year; and 


Proposed Repeal — 233.4(1)(b) 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 39(1), will repeal para. 233.4(1)(b), applicable 
to taxation years and fiscal periods that begin aes ae and to taxation 
years and fiscal periods that begin 


(a) after 2000, if the taxation year or fiscal hated telates to a 2 trust the 
taxation year of which begins in 2001 or 2002 and the trust makes a 
valid election under para. (a) of the jeunes of the amendment to 
s. 94; and 


(b) after 2001, if the taxation year or fiscal period relates to a trust the 
taxation year of which begins in 2002 and the trust makes a valid elec- 
tion under para. (a) or te of the Application of the @ ainendment to s. 
94. 

Technical Notes: Section 233.4 of the Act provides reporting 
requirements in respect of foreign affiliates. In general terms, it 
provides that taxpayers resident in Canada (or certain partner- 
ships) of which a non-resident corporation or non-resident trust is 
a foreign affiliate must file an information return in respect of the 
affiliate. 


Subsections 233.4(1) and (2) are amended to eliminate references 
to foreign affiliates that are non-resident trusts. These references 
are no longer necessary in light of new subsection 94(1), under 
which non-resident trusts are no longer treated as foreign 
affiliates. 


(c) a partnership 


(i) where the total of all amounts, each of which is 
a share of the partnership’s income or loss. for the 
period of a-non-resident member, is less than 90% 
of the income or loss of the partnership for the pe- 
riod, and, where the income and loss of the partner- 
ship are nil for the period, the income of the part- 
nership for the period is deemed to be $1,000,000 
for the purpose of determining a member’s share of 
the partnership’s income for the purpose of this 
subparagraph, and 


(11) of which a non-resident corporation or trust is a 


foreign affiliate of which*? at any time in the fiscal 
period. 


Proposed Amendment — 233.4(1)(c)(ii) 


(ii) of which a non-resident corporation is a for- 
eign affiliate at any time in the fiscal period. 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 39(2), will amend subpara. 233.4(1)(c)(ii) to 
read as above, applicable on the same basis as the amendment to para. 

233.4(1)(b). 


Technical Notes: See under 233.4(1)(b). 


Related Provisions: 94(1)(c)(i) [to be repealed], 
posed] — Certain trusts deemed resident in Canada. 


94(3)(a)(v) [pro- 


(2) Rules of application — For the purpose of this sec- 
tion, in determining whether a non-resident corporation or 


42 Sic. Will be fixed by Proposed Amendment. 


Income Tax Act 


trust is a foreign affiliate or a controlled foreign affiliate 
of a taxpayer resident in Canada or of a partnership 


Proposed Amendment — 233. 4(2) opening 
words 


4 


(2) Rules of application _ Bor. the, panes a this 
section, in determining whether a non-resident corpora- 
tion is a foreign affiliate or a controlled foreign affiliate 
of a taxpayer resident in Canada or of a partnership 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 39(3), will amend the opening words of sub- 
sec. 233.4(2) to read as above, applicable on the same basis. as the 
amendment to para. 233 A(1)(6). : 


Technical Notes: See under 233 AGiby. 


(a) paragraph (b) of the definition ders percentage” 
in subsection 95(4) shall be read as if the reference to 
“any corporation” were a reference to “any corpora- 
tion other than a corporation resident in Canada”; 


(b) the definitions “direct equity percentage” and “eq- 
uity percentage” in subsection 95(4) shall be read as if 
a partnership were a person; and 


(c) the definitions “controlled foreign affiliate” and 
“foreign affiliate” in subsection 95(1) shall be read as 
if a partnership were a taxpayer resident in Canada. 


Related Provisions: 94(1)(d) — Trust deemed to be controlled foreign 
affiliate. 


(3) Application to members of partnerships — For 
the purpose of this section, a person who is a member of a 
partnership that is a member of another partnership 


(a) is deemed to be a member of the other partnership; 
and 


(b) the person’s share of the income or loss of the 
other partnership is deemed to be equal to the amount 
of that income or loss to which the person is directly 
or indirectly entitled. 


Related Provisions: 162(7), (10), (10.1) — Penalty for failure to file. 


(4) Returns respecting foreign affiliates — A re- 
porting entity for a taxation year or fiscal period shall file 
with the Minister for the year or period a return in pre- 
scribed form in respect of each foreign affiliate of the en- 
tity in the year or period within 15 months after the end of 
the year or period. 


Related Provisions: 162(10), (10.1) — Penalty for failure to file; 
163(2.4)(d) — Minimum $24,000 penalty for false statement or omission; 
220(2.1) — Waiver of filing requirement; 220(3) — Extension of time to 
file return; 233(2) — Demand for return by partnership; 233.6(2)(d) —- No 
return required on distribution from trust’ where return required under 
233.4; 233.7 — No requirement to file in first year of immigration. 


Forms: T1134-A: Information return re foreign affiliates that are not con- 
trolled foreign affiliates; T1134-B: Information return re controlled for- 
eign affiliates. 


History [s. 233.4]: S. 233.4 added by 1997, c. 25, s. 69, applicable to 
returns for taxation years and fiscal periods that begin after 1995, except 
that such a return for a taxation year or fiscal period that ends in 1996, 
1997 or 1998 is required to be filed on or before the later of 


(a) June 30, 1998, and 


(b) the day on or before which the return is otherwise required to be 
filed. 
Definitions [s. 233.4]: “amount” — 248(1); “Canada” — 255; “con- 
trolled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); “corporation” — 
94(1)(d), 248(1), Interpretation Act 35(1); “filing-due date” — 248(1); 
“fiscal period” — 249.1; “foreign affiliate’ — 95(1), 233.4(2), 248(1); 
“non-resident” — 248(1); “person” — 248(1); “reporting entity” — 
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233.4(1); “resident in Canada” — 94(1)(c)(i) [to be repealed], 94(3)(a)(v) 
[proposed], 250; “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


233.5 Due diligence exception — The information re- 
quired in a return filed under section 233.2 or 233.4 does 
not include information that is not available, on the day 
on which the return is filed, to the person or partnership 
required to file the return where 


(a) there is a reasonable disclosure in the return of the 
unavailability of the information; 


(b) before that day, the person or partnership exercised 
due diligence in attempting to obtain the information; 


(c) if 


(1) the return. is required to be filed under section 
ERM RAY 


(ii) the return is required to be filed under section 

233.4 by a person or partnership in respect.of.a 

corporation that is a controlled foreign affiliate, for 

the purpose of that section, of the person. or 
- partnership, 


it was reasonable to expect, at the time of each trans- 
action, if any, entered into by the person or partnership 
after March 5, 1996 that gives rise to the requirement 
to file the return or. that affects the information to be 
reported in the return, that sufficient information 
would be available to the person or partnership to 
comply with that section; and 


Proposed. Amendment: — meee ste), (c.1), 


: aad 


(c) if the return is required to. Be filed ae er cocks, 
233.2 im respect of a trust, at the time of each trans- 
action, if any, entered into by the person or partner- 
ship after March 5, 1996 and before June 23, 2000 
that gave rise to the requirement to file a return for a 


taxation year of the trust that began before 2003 or — 
that affects the information to be reported in the re- — 


turn, it was reasonable to expect that sufficient infor- 
mation would be available to the person or partner- 
ship to comply with section 233.2 in respect of each 
taxation year of the trust that began before 2003; __ 
(c.1) if the return is required to be filed under. eRe 

~ 233.2, at the time of each contribution (determined — 
with reference to subsection 233.2(2)) made by the 
person or partnership after June 22, 2000 that gives 
rise to the requirement to file the return or that af- 
fects the information to be reported in the return, it 
was reasonable to expect that sufficient information 
would be available to the person or ———! to 
comply with section 233.2; 


(c.2) if the return is required to be filed under section 
233.4 by a person or partnership in respect of a cor- 
poration that is a controlled foreign affiliate for the 
purpose of that section of the person or partnership, 
at the time of each transaction, if any, entered into by 
the person or partnership after March 5, 1996 that 
gives rise to the requirement to file the return or that 
affects the information to be reported in the return, it 
was reasonable to expect that sufficient information 
would be available to the person or pactacrship to 
comply with section 233.4; and 
Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), s. 40, will amend para. 233.5(c) to read as above, and 
add paras. (c.1) and (c.2), applicable to returns in respect of taxation 
years that begin after 2002, and to taxation years that begin 


in 2001 or 2002, if the trust makes a valid election under para. (a) of 
the Application of the amendment to's. 94, in which cases. 233.5 


S. 233.5 


shall be read, in respect of the us without reference to para. 
os 233, 5(¢); and 


_(b) in 2002, if the trust makes a valid election under para. (a) or (b) 

- of the Application of the amendment to s. 94, in which case s, 233.5 

_~ shall be read, in respect of the trust, without reference to para. 
2e3AO).. 


Technical Notes: Section 233.5 provicles that, where speci- 


fied conditions set out in paragraphs 233.5(a) to (d) are met, 
information required in a return filed under section 233.2 or 
233.4 does not include information that is not available to the 
person or partnership required to file the return. In the case of a 
return required to be filed by a person or partnership under sec- 
tion 233.2, paragraph 233.5(c) provides that it must be reasona- 
ble for the person or partnership to expect, at the time of each 
transaction entered into’ by the ‘person or partnership after 
March 5, 1996 that either gives rise to the requirement to file 
the return or that affects the information to be reported in the 
return, that sufficient information would be available to the 
person or partnership to comply with section 233.2. 


Paragraph 233.5(€) is amended so that it applies only in con- 


nection with transactions entered into before June 23, 2000 that 
gave rise to the requirement to file a return for a taxation year 
of the trust that began before 2003. In connection with trust 
returns required to be filed for trust taxation years that began 
before 2003, it must be reasonable for the person or partnership 
to expect that sufficient information would have been available 
to the person or partnership to comply with section 233.2 if the 


proposed Ean to section 94 were not taken into 


acc ount. 


Paragraph 223, 5(c) is also amended so that it does not apply to 
returns required to be filed under section 233.4. It is replaced in 
this respect by new paragraph 233.5(c.2), without any change 
in the specified conditions for such returns. é 


Paragraph 233.5(c.1) i is introduced in connection with returns 
required to be filed under section 233.2 by a person or partner- 
ship for a taxation year of the trust that begins’ after 2002. 
Where “contributions” (determined with reference to subsec- 
tion 233.2(2), referred to in the commentary above) are made 
after June 22, 2000, relief under section 233.5 is available only 
if it was reasonable for the person or partnership to expect, at 
the time of each such contribution that either gives rise to the 
requirement to file the return or that affects the information to 
be reported in the return, that sufficient information would be 
available to the Person or Epes to comply with section 
Zod.) 


This arendy ent, applies to returns in selepck of taxation years 
that begin after 2002. It also Bpplies:! to returns in respect of 
taxation years that begin 


¢ in 2001 or 2002, if the trust makes a valid election under 
the coming-into-force provision for new section 94 of the 
Act, in which case section 233.5 of the Act shall be read, in 

respect of the trust, without reference to paragraph 
233.5(¢e), and 


in 2002, if the trust makes a valid election under the com- 
ing-intoforce provision of new section 94 Act, in which 
case section 233.5 of the Act shall be read, in respect of the 
trust, without reference to paragraph 233.5(c). 


(d) if the information subsequently becomes available 
to the person or partnership, it is filed with the Min- 
ister not more than 90 days after it becomes so 
available. 


Related Provisions: 
trusts. 


233.2(4.1) — Foreign arrangements similar to 


History [s. 233.5]: S. 233.5 added by 1997, c. 25, s. 69, applicable to 
returns required to be filed on or before a day that is after April 29, 1998. 


Definitions [s. 233.5]: “corporation” — 248(1), Interpretation Act 
35(1); “controlled foreign affiliate” —94.1(2)(h), 95(1), 248(1); “Min- 
| ister” — 248(1); “person” — 248(1). 
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233.6 (1) Returns respecting distributions from 
non-resident trusts — Where a specified Canadian 
entity (as defined by subsection 233.3(1)) for a taxation 
year or fiscal period receives a distribution of property 
from, or is indebted to, a non-resident trust (other than a 
trust that was an excluded trust in respect of the year or 
period of the entity or an estate that arose on and as a 
consequence of the death of an individual) in the year or 
period and the entity is beneficially interested in the trust 
at any time in the year or period, the entity shall file with 
the Minister for the year or period a return in prescribed 
form on or before the day that is 


(a) where the entity is a partnership, the day on or 
before which a return is required by section 229 of the 
Income Tax Regulations to be filed in respect of the 
fiscal period of the partnership or would be required to 
be so filed if that section applied to the partnership; 
and 


(b) where the entity is not a partnership, the entity’s 
filing-due date for the year. 


Related Provisions: 162(7) — Penalty for failure to file; 163(2.4)(e) — 
Minimum $2,500 penalty for false statement or omission; 220(2.1) — 
Waiver of filing requirement; 220(3) — Extension of time to file return; 
233.6(2) — Meaning of “excluded trust”; 233.7 — No requirement to file 
in first year of immigration; 248(25) — Extended meaning of “benefi- 
cially interested”. 


Forms: T1142: Information return re distributions from and indebtedness 
to a non-resident trust. 


(2) Excluded trust defined — For the purpose of sub- 
section (1), an excluded trust in respect of the taxation 
year or fiscal period of an entity means 


(a) a trust described in paragraph (a) or (b) of the defi- 
nition “exempt trust” in subsection 233.2(1) through- 
out the portion of the year or period during which the 
trust was extant; 


(b) a trust in respect of which the entity is required by 
section 233.2 to file a return in respect of each taxa- 
tion year of the trust that ends in the entity’s year; 


(c) a trust an interest in which is at any time in the 
year or period specified foreign property (as defined 
by subsection 233.3(1)) of the entity, where the entity 
is a reporting entity (as defined by subsection 
233.3(1)) for the year or period; and 


(d) a trust in respect of which the entity is required by 
section 233.4 to file a return for the year or period. 


Related Provisions [subsec. 233.6(2)]: 233(1) — Demand for return 
by partnership. 

History [S. 233.6]: S. 233.6 added by 1997, c. 25, s. 69, applicable (as 
amended by 1999, c. 22, s. 91, deemed to have come into force on April 
25, 1997) to returns for taxation years and fiscal periods that begin after 
1995, except that 


(a) such a return for a taxation year or fiscal period that ended in 
1996, 1997 or 1998 is required to be filed on or before the later of 


(i) April 30, 1998, and 
(11) the day on or before which the return is otherwise required to 
be filed; 


(b) for taxation years and fiscal periods that began before 1998, sub- 

sec. 233.6(2) shall be read without reference to para. 233.6(2)(c); and 

(c) for returns for taxation years and fiscal periods that began after 

1995 and before 1998, the reference to “specified Canadian entity” in 

subsec. 233.6(1) shall have the meaning that would be assigned to that 

expression by subsec. 233.3(1) if it applied for those returns. 
Definitions [s. 233.6]: “beneficially interested” — 248(25); “conse- 
quence of the death” — 248(8); “excluded trust” — 233.6(2). 


233.7 Exception for first-year residents — Notwith- 
standing sections 233.2, 233.3, 233.4 and 233.6, a person 


Income Tax Act 


who, but for this section, would be required under any of 
those sections to file an information return for a taxation 
year, is not required to file the return if the person is an 
individual (other than a trust) who first became resident in 
Canada in the year. 

History [s. 233.7]: S. 233.7 added by 1997, c. 25, s. 69, applicable to 
returns required to be filed on or before a day that is after April 29, 1998. 
Definitions [s. 233.7]: “individual”, “person” — 248(1); “resident in 
Canada” — 250; “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


234. (1) Ownership certificates — Before a bearer 
coupon or warrant representing either interest or divi- 
dends payable by any debtor or cheque representing divi- 
dends or interest payable by a non-resident debtor is ne- 
gotiated by or on behalf of a resident of Canada, there 
shall be completed by or on behalf of the resident an own- 
ership certificate in prescribed form. 


Related Provisions: 162(4)— Failure to 
certificate. 


complete ownership 


Forms: NR601: Non-resident ownership certificate — withholding tax; 
NR602: Non-resident ownership certificate — no withholding tax; T600: 
Ownership certificate; T600B: Ownership certificate. 


(2) idem — An ownership certificate completed pursuant 
to subsection (1) shall be delivered in such manner, at 
such time and at such place as may be prescribed. 
Regulations: 207 (prescribed time). 

Forms: NR601: Non-resident ownership certificate — withholding tax; 
NR602: Non-resident ownership certificate — no withholding tax. 


(3) idem — The operation of this section may be ex- 
tended by regulation to bearer coupons or warrants nego- 
tiated by or on behalf of non-resident persons. 


(4)-(6) [Repealed under former Act] 


Definitions [s. 234]: “amount”, “dividend”, “individual”, “non-resi- 
dent’, “person”, “prescribed”, “regulation” — 248(1); “resident of Can- 
ada” — 94(3)(a)(vii), 250; “trust” — 104(1), 248(1), (3). 


234.1 [Repealed under former Act] 


235. Penalty for failing to file corporate returns 
[large corporations] — Every corporation that fails to 
file a return for a taxation year as and when required by 
section 150, 181.6 or 190.2 is liable, in addition to any 
penalty otherwise provided, to a penalty for each such 
failure equal to the amount determined by the formula 


.0025 A x:B 
where 


A is the total of the taxes that would be payable under 
Parts I.3 and VI by the corporation for the year if this 
Act were read without reference to subsections 
181.1(4) and 190.1(3); and 


Bis the number of complete months, not exceeding 40, 
from the later of 


(a) the day on or before which the return was re- 
quired to be filed, and 


(b) December 17, 1991, 


to the day on which the returr,is filed. 
Related Provisions: 18(1)(t) — No deduction for penalties; 161(11) — 
Interest on unpaid penalties; 220(3.1) — Waiver of penalty by CCRA; 
227(10)(a) — Assessment. 
History: The description of A in s. 235 amended by 1994, c. 7, Sch. VII 
(1993, c. 24), s. 135, applicable to 1991 et seg. That description formerly 
read: 


A is the total of the taxes payable under Parts I.3 and VI by the 
corporation for the year; and 
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S. 235 enacted by 1994, c. 7, Sch. II (1991, c. 49), s. 187, in force Decem- 
ber 17;.1991, 

Definitions [s. 235]: “amount” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “taxation year” — 249. 


Information Circulars: 00-1R: Voluntary disclosures program. 


236. Execution of documents by corporations — 
A return, certificate or other document made by a corpo- 
ration pursuant to this Act or a regulation shall be signed 
on its behalf by the President, Secretary or Treasurer of 
the corporation or by any other officer or person there- 
unto duly authorized by the Board of Directors or other 
governing body of the corporation. 


Related Provisions: 227.1 — Liability of directors; 242 — officers and 
directors of corporation guilty of corporate offences. 


Definitions [s. 236]: “corporation” — 248(1), Interpretation Act 35(1); 
“officer”, “person”, “regulation” — 248(1). 


237. (1) Social Insurance Number — Every indivi- 
dual (other than a trust) who was resident or employed in 
Canada at any time in a taxation year and who files a re- 
turn of income under Part I for the year, or in respect of 
whom an information return is to be made by a person 
pursuant to a regulation made under paragraph 221(1)(d), 
shall, 


(a) on or before the first day of February of the year 
immediately following the year for which the return of 
income is filed, or 


(b) within 15 days after the individual is requested by 
the person to provide his*? Social Insurance Number, 


apply to. the Minister of Human Resources Development 
in prescribed form and manner for the assignment to the 
individual of a Social Insurance Number unless the indi- 
vidual has previously been assigned, or made application 
to be assigned, a Social Insurance Number. 

Related Provisions: 162(6) — Penalty for failure to provide Social 
Insurance Number; 221(1)(d.1) — Regulations may require disclosure of 


Social Insurance Number; 237(1.1), (2) — Obligations re Social Insurance 
Number; 239(2.3) — Offence re Social Insurance Number. 


History: The closing words of subsec. 237(1) amended by 1998, c. 19, 
subsec. 233(1), in force June 18, 1998. The closing words formerly read: 


apply to the Minister of Human Resources Development in pre- 
scribed form.and manner for the assignment to the individual of a 
Social Insurance Number unless the individual has previously been 
assigned, or made application to be assigned, a Social Insurance 
Number and shall provide that number in any return filed under this 
Act or, at the request of any person required to make an information 
return pursuant to this Act or the regulations requiring the indivi- 
dual’s Social Insurance Number, to that person. 


Subsec. 237(1) amended by 1996, c. 11, para. 95(h), to substitute “Min- 
ister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 


Regulations: 3800 (how Social Insurance Number to be applied for). 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


Forms: T600: Ownership certificate. 
(1.1) Production of number — Every person and part- 
nership shall provide 


(a) in the case of an individual (other than a trust), the 
individual’s Social Insurance Number, and 


(b) in any other case, the person’s or partnership’s 
business number 


in any return filed under this Act or, at the request of any 
person required to make an information return pursuant to 


43 Sic. Should be “the individual’s”. 


S. 237(4)(c) 


this Act or the regulations requiring either number, to that 
person. 


History: Subsec. 237(1.1) added by 1998, c. 19, subsec. 233(2), in. force 
June 18, 1998. 


(2) Number required in information returns — For 
the purposes of this Act and the regulations, a person re- 
quired to make an information return requiring a Social 
Insurance Number or a business number of a person or 
partnership 


(a) shall make a reasonable effort to obtain the number 
from the person or partnership; and 


(b) shall not knowingly use, communicate or allow to 
be communicated, otherwise than as required or au- 
thorized under this Act or a regulation, the number 
without the written consent of the person or 
partnership. 
Related Provisions: 162(6) — Failure to provide Social Insurance 
Number; 237(3) — Communication to related person allowed; 237(4) — 


Communication, allowed to agent during insurance demutualization; 
239(2.3) — Offence re Social Insurance Number or business number. 


History: Para. 237(2)(b) amended to add the words “or authorized” by 
2000, c. 19, subsec. 65(1), in force June 29, 2000. 


Subsec. 237(2) amended by 1998, c. 19, subsec. 233(2), in force June 18, 
1998. Subsec. 237(2) formerly read: 


(2) Idem — For the purposes of this Act and the regulations, a per- 
son required to make an information return requiring an individual’s 
Social Insurance Number 


(a) shall make a reasonable effort to obtain from the individual 
the individual’s Social Insurance Number; and 


(b) shall not knowingly use, communicate or allow to be com- 
municated, otherwise than as required under this Act or a regu- 
lation, the individual’s Social Insurance Number without the in- 
dividual’s written consent. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


(3) Authority to communicate number — A particu- 
lar person may communicate, or allow to be communi- 
cated, a Social Insurance Number or business number to 
another person related to the particular person where the 
other person is required, by this Act or the Regulations, to 
make an information return that requires the Social Insur- 
ance Number or business number. 


(4) Authority to communicate number [for 
demutualization] — An insurance corporation may 
communicate, or allow to be communicated, to another 
person the Social Insurance Number or business number 
of a particular person or partnership where 


(a) the other person became the holder of a share of 
the capital stock of the insurance corporation, or of a 
holding corporation (in this subsection having the 
meaning assigned by subsection 139.1(1)) in respect 
of the insurance corporation, on the share’s issuance in 
connection with the demutualization (as defined by 
subsection 139.1(1)) of the insurance corporation; 


(b) the other person became the holder of the share in 
the other person’s capacity as nominee or agent for the 
particular person or partnership pursuant to an ar- 
rangement established by the insurance corporation or 
a holding corporation in respect of the insurance cor- 
poration; and 


(c) the other person is required, by this Act or the Reg- 
ulations, to make an information return, in respect of 
the disposition of the share or income from the share, 
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that requires the Social Insurance Number or business 
number. 


History: Subsecs. 237(3) and (4) added by 2000, c. 19, subsec. 65(2), in 


force June 29, 2000. 
Definitions [s. 237]: “Canada” — 255; 


“holding corpora- 


“business number’ — 248(1); 
“employed” — 248(1); 


tion” — 139.1(1); “individual” — 248(1); ; “person”, “prescribed”, “regu- 
lation” — 248(1); “related” — 251(1)-(6); | “taxation year’ — 249; 
“trust”? — 104(1), 248(1), (3); “written” — Interpretation Act 
35(1)“writing”. 


237.1 (1) Definitions — In this section, 


“sifting arrangement’ means any arrangement under 
which it may reasonably be considered, having regard to 
statements or representations made or proposed to be 
made in connection with the arrangement, that if a person 
were to enter into the arrangement, the person would 


(a) make a gift to a qualified donee, or a contribution 
referred to in subsection 127(4.1), of property ac- 
quired by the person under the arrangement; or 


(b) incur a limited-recourse amount that can reasona- 
bly be considered to relate to a gift to a qualified do- 
nee or a contribution referred to in subsection 
127(4.1). 


cin ise Amendment — 237.1(1)“gifting _ 


_arrangement’”(b). 


(b) incur a limited-recourse debt, deter 
— subsection 143. 216.0), that can reasonab 
ered to relate to a gift toa qualified donee c 
tary contribution referred to in subsection 


Application: The February Ht, : Ms, Faget 


and the definition of | “tax grits ‘investment? i in sut 
143.2(1), The definition Berne: eneeaina include | 


tional details Deda finlited rebuild! fie AD te 
gift, see the commentary to subsection 143.26: ». 


Department of Finance news release, December 5, 
2003: These measures implement proposals introduced in 
Budget 2003 that address charitable donation arrangements that. 
were promoted in recent years involving the use of limited-re- 

course debt. [See under 248(35)—(37) for full text of news ao 
lease — ed, ] : 


Federal budget, Sic mani information, February 
18, 2003: See under 143.2(6.1). 


Related Provisions: 248(35)-(37) — Value of gift limited to cost if 
acquired within 3 years or as gifting arrangement. 


History: The definition “gifting arrangement” added to subsec. 237.1(1) 
by 2003, c. 15, subsec. 87(2), the opening words applicable after February 
18, 2003, para. (a) applicable in respect of property acquired, and gifts, 
contributions, statements and representations made, after February 18, 
2003, and para. (b) applicable in respect of property acquired, and state- 
ments and representations made, after February 18, 2003. 


Charities Policies: CSP-T0O8: Tax shelter. 


“person” includes a partnership; 


History: The definition “person” added to subsec. 237.1(1) by 1998, c. 
19, subsec. 234(3), applicable after November 1994. 
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“promoter” in respect of a tax shelter means a person 
who in the course of a business 


(a) sells or issues, or promotes the sale, issuance or 
acquisition of, the tax shelter, 


(b) acts as an agent or adviser in respect of the sale or 
issuance, or the promotion of the sale, issuance-or ac- 
quisition, of the tax shelter, or 


(c) accepts, whether as a principal or agent, considera- 
tion in respect of the tax shelter, 


and more than one person may be a tax shelter promoter 
in respect of the same tax shelter; 


Related Provisions: 163.2 — Penalty for false statement by tax shelter 
promoter. 


History: Paras. (a) and (b) of the definition “promoter” in subsec. 
237.1(1) amended, and para. (c) added, by 1998, c. 19, subsec. 234(2), 
applicable after December 1, 1994. Paras. (a) and (b) of the definition for- 
merly read: 


(a) sells, issues or promotes the sale, issuance or sab ceil of an 
interest in the tax shelter, or 


(b) acts as an agent or adviser in respect of the sale or issuance, or 
the promotion of the sale, issuance or acquisition, of an interest in 
the tax shelter, 


“tax shelter’? means 


(a) a gifting arrangement described by paragraph (b) 
of the definition “gifting arrangement”; and 


(b) a gifting arrangement described by paragraph (a). 
of the definition “gifting arrangement’, or a property 
(including any right to income) other than a flow- 
through share or a prescribed property, in respect of 
which it can reasonably be considered, having regard 
to statements or representations made or proposed to 
be made in connection with the gifting arrangement or 
the property, that, if a person were to enter into the 
gifting arrangement or acquire an interest in the pro- 
perty, at the end of a particular taxation year that ends 
within four years after the day on which the gifting 
arrangement is entered into or the interest is acquired, 


(i) the total of all amounts each of which is 


(A) an amount, or a loss in the case of a partner- 
ship interest, represented to be deductible in 
computing the person’s income for the particu- 
lar year or any preceding taxation year in re- 
spect of the gifting arrangement or the interest 
in the property (including, if the property is a 
right to income, an amount or loss in respect of 
that right that is stated or represented to be so 
deductible), or 


(B) any other amount stated or represented to be 
deemed under this Act to be paid on account of 
the person’s tax payable, or to be deductible in 
computing the person’s income, taxable income 
or tax payable under this Act, for the particular 
year or any preceding taxation year in respect of 
the gifting arrangement or the interest in the 
property, other than an amount so stated or rep- 
resented that is included in computing a loss de- 
scribed in clause (A), 


would equal or exceed 
(ii) the amount, if any, by which 


(A) the cost to the person of the property ac- 
quired under the gifting arrangement, or of the 
interest in the property at the end of the particu- 
lar year, determined without reference to sec- 
tion 143.2, 
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would exceed 


(B) the total of all amounts each of which is the 
amount of any prescribed benefit that is ex- 
pected to be received or enjoyed, directly or in- 
directly, in respect of the property. acquired 
under the gifting arrangement, or of the interest 
in the property, by the person or another person 
with whom the person does not deal at arm’s 
length. 


Proposed Administrative Change— 
international Tax Shelter Information Centre 


Canada Revenue Agency news release, May 3, 2004: 
Canada, Australia, United Kingdom and the United States agree 
to establish a Joint International Tax Shelter Information Centre 
The Honourable Stan Keyes, Minister of National Revenue, to- 
day announced that the Tax Commissioners of Canada, Austra- 
lia, the United Kingdom and the United States have established a 
joint task force to increase collaboration and coordinate informa- 
tion about abusive tax transactions by signing a Memorandum of 
Understanding j in Williamsburg, Virginia on April, 23, 2004. 


While the tax administrations Operate primarily within their own 
borders, many. abusive. tax transactions employ tegies that 


operate globally. The joint task force will assist the respective tax 
administrations in addressing challenges . arising from abusive tax 
transactions. An initial focus of the work will include the ways in 


which financial products are used in abusive tax schemes by cor- 
porations and individuals to reduce their tax liabilities, and the 
identification of — a and Pinter keting? those 
products. as eo i — 


Setting up a joint task force will enable the bu countries to: 


* Share expertise, best practices and experiences in the field of 
tax administration to identify and better understand abusive 
tax transactions and emerging nenGDPS. as walla as those who 
promote them; 


“ Exchange information oe seat ae aaa 
and their promoters and investors within the framework of 
each countries” existing bilateral tax treaties; and _ 


° Carry out their individual abusive tax transaction n enforce- 
ment activities more effectively and efficiently. — 


The protection of privacy is a primary concern of the Govern- 
ment of Canada. Consequently the exchange of. taxpayer infor- 
mation will be closely monitored to ensure the respect of all ap- 
plicable Canadian laws, as well as the -privacy protection 
provisions in each country’s existing tax treaties. 

Officials of the four tax administrations will work together in 
Washington, DC, during the initial phase of the task force’s oper- 
ations. The Commissioners will review the enemion of the task 
force after twelve months. 


Related Provisions: 18.1(1)‘tax shelter” — Definition for purposes of 
matchable expenditure rules; 53(2)(c)(~.3) — Tax shelter excluded from 
certain ACB reductions; 127.52(1)(c.3) — Minimum tax on tax shelter de- 
ductions; 143,.2(1)“tax shelter investment’’(a) — Definition includes a tax 
shelter under 237.1(1); 143.2(6), (6.1) — Limitations on cost of tax shel- 
ter; 163.2(1)“excluded activity’(a)(i) — No good-faith reliance defence 
for advisor assessed third-party penalty re tax shelter; 248(1)“tax shel- 
ter” — Definition applies to entire Act; 249.1(5) — Election for non-cal- 
endar year-end not permitted for tax shelters; Reg. 1100(20.1) — limita- 
tion on CCA claim for computer software tax shelter property. 


History: The definition “tax shelter” in subsec. 237.1(1) amended by 
2003, c. 15, subsec, 87(1), the opening words applicable after February 18, 
2003, para. (a) applicable in respect of property acquired, and gifts, contri- 
butions, statements and representations made, after February 18, 2003, and 
para. (b) applicable in respect of property acquired, and statements and 
representations made, after February 18, 2003. The definition formerly 
read: 
“tax shelter” means any property (including, for greater certainty, 
any right to income) in respect of which it can reasonably be con- 
sidered, having regard to statements or representations made or pro- 
posed to be made in connection with the property, that, if a person 


S.) 237.1(2) 


were tO acquire an interest in the property, at the end of a particular 
taxation year that ends within 4 years after the day on which the 
interest is acquired, 


(a) the total of all amounts each of which is 


(i) an amount, or a loss in the case of a partnership interest, 
represented to be deductible in computing income in. re- 
spect of the interest in the property (including, where the 
property is a right to income, an amount or loss in respect 
of that right that is represented to be deductible) and ex- 
pected to be incurred by or allocated to the person for)the 
particular year or any preceding taxation. year, or 


(11) any other amount represented to be deductible in com- 
puting income or taxable income in respect of the interest 
in the property and expected to be incurred by or allocated 
to the person for the particular year or any preceding: taxa- 
tion year, other than any amount included in computing a 
loss described in subparagraph (i), 


would equal or exceed 
(b) the amount, if any,:by which 


(i) the cost to the person of the interest in the property at 
the end of the particular year, determined without reference 
to section 143.2, 


would exceed _ 


(ii) the total of all amounts each of which is the amount of 
any prescribed benefit that is expected to be received or en- 
joyed, directly or indirectly, in respect of the interest in the 
property by the person or another person with whom the 
person does not deal at arm’s length, 


but does not include property that is a flow-through share or a pre- 
scribed ‘property. 


The definition “tax shelter” in subsec. 237.1(1) amended by 1998, c. 19, 
subsec. 234(1), applicable after November 1994. The definition formerly 
read: 


“tax shelter” means any property in respect of which it may reason- 
ably be considered having regard to statements or representations 
made or proposed to. be made in.connection. with the property that, 
if ‘a person were to acquire an interest in the property, at the end of 
any particular taxation year ending within 4 years after the day on 
which the interest is acquired, 


(a) the total of all amounts each of which 1s 


(i) a loss represented to be deductible in computing income 
in respect of the interest in the property and expected to be 
incurred by. or allocated to the person for the particular year 
or any preceding taxation year, or 
(ii) any other. amount represented to be deductible in com- 
puting income or taxable income in respect of the interest 
in the property and expected to be incurred by or allocated 
to the person for the particular year or any preceding taxa- 
tion year, other than any amount included in computing a 
loss described in subparagraph (i), 
would exceed 
(b) the amount, if any, by which 
(i) the’ cost to the person of the interest in the property at 
the end of the particular year, 
would, exceed 
(ii) the total of all amounts each of which is the amount of 
any prescribed benefit that is expected to be received or en- 
joyed directly or indirectly in respect of the interest in the 
property, by the person or another person with whom the 
person does not deal at arm’s length 
but does not include property that is a flow-through share or a pre- 
scribed property. 
Subpara. (a)(ii) of the definition “tax shelter” in subsec. 237.1(1) amended 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 188(1), to substitute “the par- 
ticular year or any preceding taxation year” for “the particular year’, ap- 
plicable to interests acquired after August 1989. 
Regulations: 231(6), (6.1) .(prescribed benefit for subpara. 
231(7) (prescribed property). 
Charities Policies: CSP-T08: Tax shelter. 


(b)(ii)); 


(2) Application — A promoter in respect of a tax shelter 
shall apply to the Minister in prescribed form for an iden- 
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tification number for the tax shelter unless an identifica- 
tion number therefor has previously been applied for. 
Related Provisions: 237.1(4)— Sale without identification number 


prohibited; 237.1(7.4) — Penalty for false information or selling shelter 
without number; 237.2 — Application of s. 237.1. 


Information Circulars: 89-4: Tax shelter reporting. 


Forms: T5001: Application for tax shelter identification number and un- 
dertaking to keep books and records. 


(3) Identification — On receipt of an application under 
subsection (2) for an identification number for a tax shel- 
ter, together with prescribed information and an undertak- 
ing satisfactory to the Minister that books and records in 
respect of the tax shelter will be kept and retained at a 
place in Canada that is satisfactory to the Minister, the 
Minister shall issue an identification number for the tax 
shelter. 

Related Provisions: 237.1(5) — Number is for administrative purposes 
only. 

Information Circulars: 89-4: Tax shelter reporting. 


(4) Sales prohibited — No person shall, whether as a 
principal or an agent, sell or issue, or accept consideration 
in respect of, a tax shelter before the Minister has issued 
an identification number for the tax shelter. 


Related Provisions: 237.1(7.4) — Penalty for false information or sell- 
ing shelter without number; 237.2 — Application of s. 237.1. 


History: Subsec. 237.1(4) amended by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. Subsec. 237.1(4) formerly read: 


(4) No person shall, whether as a principal or an agent, sell or issue, 
or accept a contribution towards the acquisition of, an interest in a 
tax shelter before the Minister has issued an identification number 
for the tax shelter. 


Information Circulars: 89-4: Tax shelter reporting. 


(5) Providing tax shelter number — Every promoter 
in respect of a tax shelter shall 


(a) make reasonable efforts to ensure that all persons 
who acquire or otherwise invest in the tax shelter are 
provided with the identification number issued by the 
Minister for the tax shelter; 


(b) prominently display on the upper right-hand corner 
of any statement of earnings prepared by or on behalf 
of the promoter in respect of the tax shelter the identi- 
fication number issued for the tax shelter; and 


(c) on every written statement made after 1995 by the 
promoter that refers either directly or indirectly and ei- 
ther expressly or impliedly to the issuance by the Can- 
ada Customs and Revenue Agency of an identification 
number for the tax shelter, as well as on the copies of 
the portion of the information return to be forwarded 
pursuant to subsection (7.3), prominently display 


(1) where the statement or return is wholly or partly 
in English, the following: 


“The identification number issued for this tax 
shelter shall be included in any income tax re- 
turn filed by the investor. Issuance of the 
identification number is for administrative 
purposes only and does not in any way con- 
firm the entitlement of an investor to claim 
any tax benefits associated with the tax 
shelter.” 


(ii) where the statement or return is wholly or 
partly in French, the following: 


“Le numéro d’inscription attribué a cet abri 
fiscal doit figurer dans toute déclaration 
dimpot sur le revenu  produite ~ par 
l’investisseur. L’attribution de ce numéro 
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n’est qu’une formalité administrative et ne 
confirme aucunement le droit de I’ investisseur 
aux avantages fiscaux découlant de cet abri 
fiscal.” 


and 


(iii) where the statement includes neither English 
nor French, the following: 


“The identification number issued for this tax 
shelter shall be included in any income tax re- 
turn filed by the investor. Issuance of the 
identification number is for administrative 
purposes only and does not in any way con- 
firm the entitlement of an investor to claim 
any tax benefits associated with the tax 
shelter. 


Le numéro d’ inscription attribué a cet abri fis- 
cal doit figurer dans toute déclaration d’impot 
sur le revenu produite par 1linvestisseur. 
L’attribution de ce numéro n’est qu’une 
formalité administrative et ne confirme 
aucunement le droit de l’investisseur aux 
avantages fiscaux découlant de cet abri 
fiscal.” 


Related Provisions: 163.2 — Penalty for false statement by tax shelter 
promoter; 239(2.1) — Incorrect identification number. 


History: Para. 237.1(5)(c) amended by replacing the words “Department 
of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(d), proclaimed into force November 1, 1999. 


Subsec. 237.1(5) amended by 1998, c. 19, subsec. 234(4), applicable after 
December 1, 1994. Subsec. 237.1(5) formerly read: 


(5) Providing identification number — Every promoter in respect 
of a tax shelter shall make reasonable efforts to ensure that all per- 
sons who acquire an interest in the tax shelter are provided with the 
identification number issued by the Minister for the tax shelter. 


Regulations: 231(5) (disclosure requirements in providing identification 
number; now incorporated into ITA 237.1(5)).' . 


Information Circulars: 89-4: Tax shelter reporting. 


(6) Deductions and claims disallowed — No 
amount may be deducted or claimed by a person in re- 
spect of a tax shelter unless the person files with the Min- 
ister a prescribed form containing prescribed information, 
including the identification number for the tax shelter. 


Related Provisions: 143.2 — Limitation on tax shelter expenditure; 
237.2 — Application of s. 237.1. 


History: Subsec. 237.1(6) amended by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. Subsec. 237.1(6) formerly read: 


(6) Deduction disallowed — In computing the amount of income, 
taxable income or taxable income earned in Canada of, or tax or 
other amount payable by, or refundable to, a taxpayer under this Act 
for a taxation year, or any other amount that is relevant for the pur- 
poses of computing that amount, no amount may be deducted in 
respect of an interest in a tax shelter unless the taxpayer files with 
the Minister a prescribed form containing prescribed information, 
including the identification number for the shelter. 


Subsec. 237.1(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
188(2), applicable to interests acquired after 1990. Subsec. 237.1(6) for- 
merly read: 


(6) In computing the amount of income, taxable income, taxable in- 
come earned in Canada, tax or other amount payable by, or refund- 
able to a taxpayer under this Act for a taxation year, or any other 
amount that is relevant for the purposes of computing that amount, 
no amount may be claimed or deducted by the taxpayer in respect of 
an interest in a tax shelter unless the taxpayer provides the Minister 
with the identification number for the shelter. 


Selected Cases [Subsec. 237.1(6)]: Clayton vy. R., [2004] 1 C.T.C. 
2265 (TCC) (Prescribed information required if loss to be claimed); 
Fitzgerald v. R., [2000] 3 C.T.C. 2011 (TCC) (Doubt expressed that provi- 
sion enforceable). 


Information Circulars: 89-4: Tax shelter reporting. 
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Forms: 15004: Statement of tax shelter loss or deduction. See also under 
subsec. 237.1(7). 


(6.1) Deductions and claims disallowed — No 
amount may be deducted or claimed by any person for 
any taxation year in respect of a tax shelter of the person 
where any person is liable to a penalty under subsection 
(7.4) or 162(9) in respect of the tax shelter or interest on 
the penalty and 


(a) the penalty or interest has not been paid; or 


(b) the penalty and interest have been paid, but an 
amount on account of the penalty or interest has been 
repaid under subsection 164(1.1) or applied under sub- 
section 164(2). 


Related Provisions: 237.1(6.2)—No time limit on assessment; 
237.1(7.4) — Penalty for false information or selling shelter without 
number. 


History: Subsec. 237.1(6.1) added by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. 


(6.2) Assessments — Notwithstanding subsections 
152(4) to (5), such assessments, determinations and rede- 
terminations may be made as are necessary to give effect 
to subsection (6.1). 


Related Provisions: 
shelter deduction rules. 


History: Subsec. 237.1(6.2) added by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. 


143.2(15) — Late assessment to implement tax 


(7) Information return — Every promoter in respect of 
a tax shelter who accepts consideration in respect of the 
tax shelter or who acts as a principal or agent in respect of 
the tax shelter in a calendar year shall, in prescribed form 
and manner, file an information return for the year 
containing 


(a) the name, address and either the Social Insurance 
Number or business number of each person who so ac- 
quires or otherwise invests in the tax shelter in the 
year, 


(b) the amount paid by each of those persons in re- 
spect of the tax shelter, and 


(c) such other information as is required by the pre- 
scribed form 


unless an information return in respect of the tax shelter 
has previously been filed. 


Related Provisions: 237.1(7.1)-(7.3) — Administrative geqnitgpeuts 
for returns; 237.2 — Application of s. 237.1. 


History: Subsec. 237.1(7) amended by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994 except that the reference in para. (a) to “bus- 
iness number” is applicable after June 17, 1998. 


(7) Every promoter in respect of a tax shelter from whom an interest 
in the tax shelter was acquired, who accepted a contribution in re- 
spect of an acquisition of an interest in the tax shelter or who acted 
as an agent in respect of an acquisition of an interest in the tax shel- 
ter in a calendar year shall, in the prescribed form and manner, 
make an information return for that year containing 


(a) the name, address and Social Insurance Number of each per- 
son who so acquired an interest in the tax shelter in the year, 


(b) the amount paid by each such person for the interest, and 
(c) such other information as may be required by the prescribed 
form, 
unless an information return in respect of the acquisition has previ- 
ously been made. 
Regulations: 231(2)-(4) (prescribed manner). 
Information Circulars: 89-4: Tax shelter reporting. 
Forms: T5003: Statement of tax shelter information; T5003 Summ: Sum- 


mary of tax shelter information; T5004: Statement of tax shelter loss or 
deduction; T5016: Summary information for tax shelters that are partner- 
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ships or for partnerships that allocated renounced resource expenses to 
their members. 


(7.1) Time for filing return — An information return 
required under subsection (7) to be filed in respect of the 
acquisition of an interest in a tax shelter in a calendar year 
shall be filed with the Minister on or before the last day of 
February of the following calendar year. 


Related Provisions: 237.1(7.2) — Return required within 30. days of 
discontinuing business or activity. 


History: Subsec. 237.1(7.1) added by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. 


(7.2) Time for filing — special case — Notwithstand- 
ing subsection (7.1), where a person is required under 
subsection (7) to file an information return in respect of a 
business or activity and the person discontinues that busi- 
ness or activity, the return shall be filed on or before the 
earlier of 


(a) the day referred to in subsection (7.1); and 


(b) the day that is 30 days after the day of the 
discontinuance. 


History: Subsec. 237.1(7.2) added by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. 


(7.3) Copies to be provided — Every person required 
to file a return under subsection (7) shall, on or before the 
day on or before which the return is required to be filed 
with the Minister, forward to each person to whom the 
return relates 2 copies of the portion of the return relating 
to that person. 


History: Subsec. 237.1(7.3) added by 1998, c. 19, subsec. 
cable after December 1, 1994. 


234(4), appli- 


(7.4) Penalty — Every person who files false or mis- 
leading information with the Minister in respect of an ap- 
plication under subsection (2) or, whether as a principal 
or as an agent, sells, issues or accepts consideration in re- 
spect of a tax shelter before the Minister has issued an 
identification number for the tax shelter is liable to a pen- 
alty equal to the greater of 


(a) $500, and 


(b) 25% of the total of all amounts each of which is 
the consideration received or receivable from a person 
in respect of the tax shelter before the correct informa- 
tion is filed with the Minister or the identification 
number is issued, as the case may be. 
Related Provisions: 161(11)(b.1) — Interest on penalty; 163(2.9) — 
Where partnership is liable to penalty; 227(10)(b) — Assessment of pen- 
alty at any time; 237.1(6.1) — No deduction allowed while tax shelter 
penalty unpaid. 


History: Subsec. 237.1(7.4) added by 1998, c. 19, subsec. 234(4), appli- 
cable after December 1, 1994. 


(8) Application of sections 231 to 231.3 — Without 
restricting the generality of sections 231 to 231.3, where 
an application under subsection (2) with respect to a tax 
shelter has been made, notwithstanding that a return of 
income has not been filed by any taxpayer under section 
150 for the taxation year of the taxpayer in which an 
amount is claimed as a deduction in respect of the tax 
shelter, sections 231 to 231.3 apply, with such modifica- 
tions as the circumstances require, for the purpose of per- 
mitting the Minister to verify or ascertain any information 
in respect of the tax shelter. 


Information Circulars [subsec. 237.1(8)]: 89-4: Tax shelter 
reporting. 
Selected Cases [s. 237.1]: Haggarty vy. R., [2003] 4 C.T.C. 2535 
(TCC) (No deduction for tax shelter losses where required information not 
provided). 


1653 


S. 237.1 


Definitions [s. 237.1]: “amount” — 248(1); “arm’s length” — 251(1); 
“business”, “business number” — 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “flow-through share” — 66(15), 248(1); “gifting ar- 
rangement” — 237.1(1); “limited-recourse amount” — 143.2(1), 248(1); 
“limited-recourse debt’ — 143.2(6.1); “Minister” — 248(1); “person” 
237.1(1), 248(1); “prescribed” — 248(1); “promoter” — 237.1(1); “pro- 
perty” — 248(1); “qualified donee” — 149.1(1), 248(1);. “record”, 
“share” — 248(1); “tax shelter’ — 237.1(1), 248(1); “taxable income” — 
2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxa- 
tion year” — 249; “written” — Interpretation Act 35(1)“writing”’. 


237.2 Application of section 237.1 — Section 237.1 
is applicable with respect to interests acquired after Au- 
gust 31, 1989. 


Origin of s. 237.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the rule of application in 1988, c. 55, subsec. 180(2)). 


Offences and Punishment 


238. (1) Offences and punishment — Every person 
who. has failed to file or make a return as and when re- 
quired by or under this Act or a regulation or who has 
failed to comply with subsection 116(3), 127(3.1) or 
(3.2), 147.1(7) or 153(1), any of sections 230 to 232 or a 
regulation made under subsection 147.1(18) or with an 
order made under subsection (2) is guilty of an offence 
and, in addition to any penalty otherwise provided, is lia- 
ble on summary conviction to 


(a) a fine of not less than $1,000 and not more than 
$25,000; or 


(b) both the fine described in paragraph (a) and im- 
prisonment for a term not exceeding 12 months. 


Related Provisions: 162, 163 — Penalties; 242 — Where corporation 
is guilty of offence; 243 — Minimum fine; 244(4) — Summary conviction 
charges must be laid within 8 years; Interpretation Act 34(1) — Indictable 
and summary conviction offences; Interpretation Act 34(2) — Criminal 
Code provisions apply. 


Selected Cases [subsec. 238(1)]: R. v. Euerby (V.J.), [1992] 2 C.T.C. 
149 (BC SC) (Penalty for failure to comply with notice to file return not 
cruel and unusual punishment under Charter); Canada vy. J.P. Consultants, 
[1990] 2 C.T.C. 514 (Man PC) (Taxpayer continuing to rely on advice of 
accountant whose actions had already resulted in charges against taxpayer 
had no defence of due diligence to charge of failing to file returns); Licht 
v. Canada, [1990] 2 C.T.C. 477 (FCTD) (Court extended 10-day delay to 
file information to 60 days where Crown could not show harm caused by 
extension); R. vy. Merkle, [1979] C.T.C. 519 (Alta CA) (Taxpayer estab- 
lished defence of due diligence against charge of failing to file a return 
where he directed his accountant to do so within a “reasonable time’’); R. 
v. Subacious, [1978] C.T.C. 610 (Ont CA) (Failure to file a return results 
in a separate offence for each successive day return not filed). 


Information Circulars: 00-1R: Voluntary disclosures program. 


(2) Compliance orders — Where a person has been 
convicted by a court of an offence under subsection (1) 
for a failure to comply with a provision of this Act or a 
regulation, the court may make such order as it deems 
proper in order to enforce compliance with the provision. 


Related Provisions: 231.7 — Compliance order for assistance with au- 
dit or demand. 


Selected Cases [subsec. 238(2)]: Henneberry v. R., [2004] 1 C.T.C. 
238 (NS Prov Ct) (Court’s jurisdiction to make order unaffected by 
bankruptcy); R..v. Jacques, [2000] 2 C.T.C. 475 (BC SC) (Filling “N/A” 
in portion of tax return relating to income constituted failure to file return); 
R. v. Grimwood, [1988] 1 C.T.C. 44 (SCC) (Failure to comply with a de- 
mand to provide information pursuant to subsec. 231(3) results in a sepa- 
rate offence for each demand not complied with); Hartmann y. R., [1971] 
C.T.C. 396 (Sask DC) (Where company convicted under provision, sole 
officer also convicted for participating with company in offence); R. v. 
Sakellis, [1970] C.T.C. 342 (Ont CA) (Offence of failure to remit source 
deductions impossible to commit until expiry of time provided for such 
remittance). 


Information Circulars: 73-10R3: Tax evasion. 
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(3) Saving — Where a person has been convicted under 
this section of failing to comply with a provision of this 
Act or a regulation, the person is not liable to pay a pen- 
alty imposed under section 162 or 227 for the same fail- 
ure unless the person was assessed for that penalty or that 
penalty was demanded from the person before the infor- 
mation or complaint giving rise to the conviction was laid 
or made. 

Definitions [s. 238]: “person”, “regulation” — 248(1). 

Selected Cases [s. 238]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) 


(Requirement to file return applied, even if income may be exempt from 
tax). 


239. (1) Other offences and punishment — Every 
person who has 


(a) made, or participated in, assented to or acquiesced 
in the making of, false or deceptive statements in a re- 
turn, certificate, statement or answer filed or made as 
required by or under this Act or a regulation, 


(b) to evade payment of a tax imposed by this Act, 
destroyed, altered, mutilated, secreted or otherwise 
disposed of the records or books of account of a 
taxpayer, 


(c) made, or assented to or acquiesced in the making 
of, false or deceptive entries, or omitted, or assented to 
or acquiesced in the omission, to enter a material par- 
ticular, in records or books of account of a taxpayer, 


(d) wilfully, in any manner, evaded or attempted to 
evade compliance with this Act or payment of taxes 
imposed by this Act, or 


Selected Cases [para. 239(1)(d)]: Canada v. Caseley, [1991] 1 C.T.C. 
211 (PEI SC) (Penalty may be levied under provision notwithstanding pre- 
vious penalty under subsec. 163(2) imposed for same acts); R: v. Redpath 
Industries Ltd. et al., [1984] C.T.C. 483 (Que SC) (Crown must prove that 
tax is payable for purposes of establishing evasion charges); R. v. Paveley, 
[1976] C.T.C. 477 (Sask CA) (Express refusal to file return does not, in 
itself, imply intent to deceive, nor satisfy requirements of charge of wilful 
evasion); R. v. Kidd, 74 D.T.C. 6574 (Ont SC) (Failure to sign inaccurate 
return no defence to evasion charge); R. v. Poynton, [1972] C.T.C. 411 
(Ont SC) (Failure to report fraudulently obtained amounts as income con- 
stituted evasion). 


(e) conspired with any person to commit an offence 
described by paragraphs (a) to (d), 


is guilty of an offence and, in addition to any penalty oth- 
erwise provided, is liable on summary conviction to 


(f) a fine of not less than 50%, and not more than 
200%, of the amount of the tax that was sought to be 
evaded, or vi 


Selected Cases [para. 239(1)(f)]: R. v. Lettroy, [2000] 2 C.T.C. 478 
(Ont SCJ) (Accused to be given time to pay fine). 


(g) both the fine described in paragraph (f) and impris- 
onment for a term not exceeding 2 years. 


Related Provisions: 163(2) — Penalty — false statements; 239(1.1) — 
Offences re refunds and credits; 239(2) — Prosecution ‘on indictment; 
242 — Where corporation is guilty of offence; 243— Minimum fine; 
244(4) — Summary conviction charges must be laid within.8 years; Inter- 
pretation Act 34(1) — Indictable and summary conviction offences; /nter- 
pretation Act 34(2) — Criminal Code provisions apply. 


Selected Cases [Subsec. 239(1)]: R. v. Jarvis, [2003] 1 C.T.C. 135 
(SCC) (Taxpayer must be warned when investigation turns from determi- 
nation of tax liability to determination of penal liability); Ross v. R., 
[2002] 4 C.T.C. 461 (NS Prov Ct) (Net worth assessment approach can be 
used in prosecutions); Anderson v. R., [2002] 3 C.T.C. 197 (Sask QB) 
(Materials obtained by compulsion for purposes of tax evasion prosecution 
must be obtained by properly issued warrant or evidence will be 
excluded); R. v. Yip, [2000] 2 C.T.C. 66 (Alta Prov Ct) (Taxpayers to be 
advised when audits not routine); R. v. Michaud, [2000] 1 C.T.C. 366 (NB 
QB) (“Every person” is broad enough to include preparer of tax return); 
Jurchison y. R., [2000] 1 C.T.C. 2762 (TCC) (Assessment may not be 
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quashed where some evidence not illegally obtained); R. v. Anderson, 
[2000] 1 C.T.C. 108 (Sask Prov Ct) (Evidence from improper search and 
seizure excluded); Neeb v. Canada, [1997] 2 C.T.C. 2343 (TCC).(No 
identity of issues in criminal and civil proceedings since tax liability can 
only be determined by Tax Court); Canada yv. Cancor Software Corp., 
[1990] 2 C.T.C. 479 (Ont CA); leave to appeal to SCC refused (1991), 130 
N.R. 394 (note) (Under ss. 548 and 549. of Criminal Code, judge has au- 
thority to commit accused to trial for offences under Income Tax Act); 
Canada v. Maplesden, [1990] 2 C.T.C. 276 (Alta QB) (Crown must prove 
actus reus and mens rea beyond reasonable doubt); Canada vy. Hutton, 
[1990] 2 C.T.C. 258 (Alta CA) (Where taxpayer and his defrauded princi- 
pal agreed to treat funds diverted by taxpayer as loans, taxpayer had no 
mens rea for evasion in respect of return filed after agreement); Cipriani v. 
R., [1988] 1 C.T.C, 394 (Ont CA) (Sections 7 and 24 of the Charter inap- 
plicable to admissible statements voluntarily made to investigator); Lucier 
v. R., [1988] 1 C.T.C. 230 (Ont CA) (Crown must establish mens rea for 
conviction of wilfully evading taxes); R. v. Landes et al., [1988] 1 C.T.C. 
124 (Que SC) (Taxpayer wrongly characterizing income as capital gain 
acquitted of evasion charge where error not so glaring as to lead to conclu- 
sion that deliberate evasion committed); R. v. Sharma, [1987] 2 C.T.C. 
253 (Ont SC) (Prosecution under provision in addition to penalties under 
subsec. 163(2) not violation of Charter); Rans Construction (1966) Ltd. et 
al. v R., [1987] 2 C.T.C. 206 (FCTD) (Taxpayer permitted to appeal as- 
sessment in respect of years for which criminal charges. successfully 
prosecuted); Century 2] Ramos Realty Inc. v. R., [1987] 1 C.T.C. 340, 
(sub nom. Ramos v. R.) (Ont CA); leave to appeal to SCC refused (1987), 
44 D.L.R. (4th) vii (note) (Taxpayer convicted of evasion after benefit of 
amount unreported attributed to taxpayer under subsec. 56(2)); Knox 
Contracting Ltd. et al. v. R., [1986] 2 C.T.C. 194 (NB QB) (Search war- 
rants obtained under s. 443 of Criminal Code held to be inapplicable to 
documents sought for purposes of Income Tax Act); Spencer v. R., [1985] 
2 C.T.C. 310 (SCC) (Resident’s right to liberty and security of the person 
not violated when compelled to testify in Canada regarding information 
obtained as bank manager in Bahamas, where such disclosure constituted 
criminal offence); Collins v. R:, [1985] 1 C.T.C. 342:(Ont CA) (Having 
paid tax in U.S. after being charged with evasion in Canada not a 
defence); Sturgess v. R., [1984] C.T.C. 1 (FCTD) (Taxpayer claiming to 
be too busy to file return convicted of evasion; “evasion” interpreted); R. 
v. Lavoie, [1970] C.T.C. 476 (Sask CA) (Taxpayer convicted of separate 
offences under paras. (a) and (b); both offences arose from same facts). 


1.T. Application Rules: 65.1(b) (where offence committed before De- 
cember 23, 1971). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


Information Circulars: 73-10R3: Tax evasion; 00-1R: Voluntary dis- 
closures program. 


Registered Charities Newsletters: 11 (audit of tax preparer lands 
registered charities and executive director in hot water). 


(1.1) Offences re refunds and credits — Every per- 
son who obtains or claims a refund or credit under this 
Act to which the person or any other person is not entitled 
or obtains or claims a refund or credit under this Act in an 
amount that is greater than the amount to which the per- 
son or other person is entitled 


(a) by making, or participating in, assenting to or ac- 


quiescing in the making of, a false or deceptive state-_ 


ment in a return, certificate, statement or answer filed 
or made under this Act or a regulation, 


(b) by destroying, altering, mutilating, hiding or other- 
wise disposing of a record or book of account of the 
person or other person, 


(c) by making, or assenting to or acquiescing in the 
making of, a false or deceptive entry in a record or 
book of account of the person or other person, 


(d) by omitting, or assenting to or acquiescing in an 
omission to enter a material particular in a record or 
book of account of the person or other person, 


(e) wilfully in any manner, or 


(f) by conspiring with any person to commit any of- 
fence under this subsection, 


S.. 239(2.1) 


is guilty of an offence and, in addition to any penalty oth- 
erwise provided, is liable on summary conviction to 


(g) a fine of not less than 50% and not more than 
200%. of the amount by which the amount of the re- 
fund or credit obtained or claimed exceeds the 
amount, if any, of the refund or credit to which the 
person or other person, as the case may be, is entitled, 
or 


(h) both the fine described in paragraph (g) and im- 
prisonment for a term not exceeding 2 years. 


Related Provisions: 239(2) — Prosecution on indictment. 


History: Subsec. 239(1.1) added by 1998, c. 19, subsec. 235(1), in force 
June 18, 1998. 


(2) Prosecution on indictment — Every person who 
is charged with an offence described in subsection (1) or 
(1.1) may, at the election of the Attorney General of Can- 
ada, be prosecuted on indictment and, if convicted, is, in 
addition to any penalty otherwise provided, liable to 


(a) a fine of not less than 100% and not more than 
200% of 


(i) where the offence is described in subsection (1), 
the amount of the tax that was sought to be evaded, 
and 


(i1) where the offence is described in subsection 
(1.1), the amount by which the amount of the re- 
fund or credit obtained or claimed exceeds the 
amount, if any, of the refund or credit to which the 
person or other person, as the case may be, is enti- 
tled; and 


(b) imprisonment for a term not exceeding 5 years. 


Related Provisions: 243 — Minimum fine; Jnterpretation Act 34(1) — 
Indictable and summary conviction offences; /nterpretation Act 34(2) — 
Criminal Code provisions apply. 


History: Subsec. 239(2) amended by 1998, c. 19, subsec. 235(2), in force 
June, 18, 1998. Subsec. 239(2) formerly read: 


(2) Every person who is charged with an offence described in sub- 
section (1) may, at the election of the Attorney General of Canada, 
be prosecuted on indictment and, if convicted, is, in addition to any 
penalty otherwise provided, liable to 


(a) a fine of not less than 100%, and not more than 200%, of the 
amount of the tax that was sought to be evaded; and 


(b) imprisonment for a term not exceeding 5 years. 


Selected Cases [subsec. 239(2)]: R. v. Terracina, [2000] 2 C.T.C. 
486 (Ont SCJ) (Three-year concurrent sentences imposed on’ miultiple 
offences). 


Interpretation Bulletins: IT-99RS: Legal and accounting fees. 
Information Circulars: 73-10R3: Tax evasion. 


(2.1) Providing incorrect tax shelter identification 
number — Every person who wilfully provides another 
person with an incorrect identification number for a tax 
shelter is guilty of an offence and, in addition to any pen- 
alty otherwise provided, is liable on summary conviction 
to 


(a) a fine of not less than 100%, and not more than 
200%, of the cost to the other person of that person’s 
interest in the shelter; 


(b) imprisonment for a term not exceeding 2 years; or 


(c) both the fine described in paragraph (a) and the im- 
prisonment described in paragraph (b). 


Related Provisions: 237.1 — Tax shelters; 242 — Where corporation 
is guilty of offence; 243 — Minimum fine. 


Information Circulars: 89-4: Tax shelter reporting. 
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S. 239(2.2) 


(2.2) Offence with respect to confidential informa- 
tion — Every person who 


(a) contravenes subsection 241(1), or 


(b) knowingly contravenes an order made under sub- 
section 241(4.1) 


is guilty of an offence and liable on summary conviction 
to a fine not exceeding $5,000 or to imprisonment for a 
term not exceeding !2 months, or to both. 

Related Provisions: 122.64(4) — Offence; 239(2.21) — Offence with 
respect to confidential information; 239(2.22) — Definitions; 242 — 
Where corporation is guilty of offence; 244(4) — Summary conviction 
charges must be laid within 8 years. 


History: Subsec. 239(2.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 136. Subsec. (2.2) formerly read: 
(2.2) Every person 
(a) who contravenes subsection 241(1), or 
(b) to whom information has been provided pursuant to subsec- 
tion 241(4) and who knowingly uses, communicates or allows 


to be communicated that information for any purpose other than 
that for which it was provided, 


is guilty of an offence and liable on summary conviction to a fine 
not exceeding $5,000 or to imprisonment for a term not exceeding 
12 months or to both. 


(2.21) Idem — Every person 


(a) to whom taxpayer information has been provided 
for a particular purpose under paragraph 241(4)(b), 


(c), (e), (h), (kK), (n), (0) or (p), or 


(b) who is an official to whom taxpayer information 
has been provided for a particular purpose under para- 
graph 241(4)(a), (d), (), (£1), G@) or G.1) 
and who for any other purpose knowingly uses, provides 
to any person, allows the provision to any person of, or 
allows any person access to, that information is guilty of 
an offence and liable on summary conviction to a fine not 
exceeding $5,000 or to imprisonment for a term not ex- 
ceeding 12 months, or to both. 
History: Para. 239(2.21)(b) amended by 2001, c. 41, s. 117 to add-refer- 
ence to para. (f.1), in force December 24, 2001. 
Para. 239(2.21)(a) amended by 2001, c. 17, s. 185, to add reference to 
paras. (0) and (p), in force June 14, 2001. 
Para. 239(2.21)(a) amended by 1999, c. 26, s. 40, in force June 17, 1999. 
The para. formerly read: 
(a) to whom taxpayer information has been provided for a particular 
purpose under paragraph 241(4)(b), (c), (e), (h) or (k), or 
Para. 239(2.21)(b) amended by 1998, c. 21, s. 96, in force on June 18, 
1998. The para. formerly read: 


(b) who is an official to whom taxpayer information has been pro- 
vided for a particular purpose under paragraph 241(4)(a), (d), (f) or 
(i) 
(2.22) Definitions — In subsection (2.21), “official” and 
“taxpayer information” have the meanings assigned by 
subsection 241(10). 


History: Subsecs. 239(2.21) and (2.22) added by 1994, c. 7, Sch. VII 
(1993, c. 24), s. 136. 


(2.3) Offence with respect to an identification 
number — Every person to whom the Social Insurance 
Number of an individual or to whom the business number 
of a taxpayer or partnership has been provided under this 
Act or a regulation, and every officer, employee and 
agent of such a person, who without written consent of 
the individual, taxpayer or partnership, as the case may 
be, knowingly uses, communicates or allows to be com- 
municated the number (otherwise than as required or au- 
thorized by law, in the course of duties in connection with 
the administration or enforcement of this Act or for a pur- 


Income Tax Act 


or partnership, as the case may be) is guilty of an offence 
and liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 
months, or to both. 


Related Provisions: 237(2)(b) — Social Insurance Number not to be 
used or communicated without individual’s consent; 242 — Where corpo- 
ration is guilty of offence. 


History: Subsec. 239(2.3) amended by 1998, c. 19, subsec. 235(3), in 
force June 18, 1998. Subsec. 239(2.3) formerly read: 


(2.3) Offence with respect to Social Insurance Number — 
Every person to whom the Social Insurance Number of an indivi- 
dual has been provided under this Act or a regulation, and every 
officer, employee and agent of such a person, who without the indi- 
vidual’s written consent knowingly uses, communicates or allows to 
be communicated the Social Insurance Number (otherwise than as 
required or authorized by law, in the course of duties in connection 
with the administration or enforcement of this Act, or for a purpose 
for which it was provided by the individual) is guilty of an offence 
and liable on summary conviction to a fine not exceeding $5,000 or 
to imprisonment for a term not exceeding 12 months, or to both. 


Subsec. 239(2.3) substituted by 1994, c. 7, Sch. Il (1991, c. 49), s. 189. 
Subsec. 239(2.3) formerly read: 


(2.3) Offence with respect to Social Insurance Number — 
Every person to whom the Social Insurance Number of an indivi- 
dual has been provided pursuant to this Act or a regulation who 
knowingly uses or communicates, or allows to be communicated, 
the number for any purpose other than that for which it was so pro- 
vided or for which the person has been authorized in writing by the 
individual is guilty of an offence and liable on summary conviction 
to a fine not exceeding $5,000 or to imprisonment for a term not 
exceeding 12 months or to both. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


(3) Penalty on conviction — Where a person is con- 
victed under this section, the person is not liable to pay a 
penalty imposed under section 162, 163 or 163.2 for the 
same contravention unless the penalty is assessed before 
the information or complaint giving rise to the conviction 
was laid or made. 


History: Subsec. 239(3) amended by 2000, c. 19, s. 66, in force June 29, 
2000. Subsec. 239(3) formerly read: 


(3) Where a person is convicted under this section, the person is not 
liable to pay a penalty imposed under section 162 or 163 for the 
same contravention unless the penalty was assessed before the in- 
formation or complaint giving rise to the conviction was laid or 
made. 


Subsec. 239(3) amended by 1998, c. 19, subsec. 235(4), in force June 18, 
1998. Subsec. 239(3) formerly read: 


(3) Where a person has been convicted under this section of 
wilfully, in any manner, evading or attempting to evade payment of 
taxes imposed by Part I, the person is not lable to pay a penalty 
imposed under section 162 or 163 for the same evasion or attempt 
unless the person was assessed for that penalty before the informa- 
tion or complaint giving rise to the conviction was laid or made. 


(4) Stay of appeal — Where, in any appeal under this 
Act, substantially the same facts are at issue as those that 
are at issue in a prosecution under this section, the Min- 
ister may file a stay of proceedings with the Tax Court of 
Canada and thereupon the proceedings before that Court 
are stayed pending final determination of the outcome of 
the prosecution. 

Selected Cases [subsec. 239(4)]: Deutsch v. R., [1983] C.T.C. 369 
(FCA) (Proceeding commenced by statement of claim held to be appeal 
for purposes of the provision and stayed accordingly); Popovich 
Equipment Co. v. R., [1979] C.T.C. 65 (FCA) (For appeal to be stayed 
prosecution must be in relation to same taxpayer). 


Selected Cases [s. 239]: R. v. Madraga, [2000] 2 C.T.C. 230 (Sask 
Prov Ct) (Failure to pay fines may lead to imprisonment); Lavers v. British 
Columbia (Minister of Finance), [1990] 1 C.T.C. 265 (BC CA) (Penalties 
imposed as consequence of assessment neither criminal nor quasi-criminal 


pose for which it was provided by the individual, taxpayer | in nature and were beyond scope of “offence” under Charter). 
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Definitions [s. 239]: “business number” — 248(1); “contravene” — In- 
terpretation Act 35(1); “individual”, “Minister” —248(1); “official” — 
239(2.22), 241(10); “person”, “record”, “regulation”, “taxpayer” — 
248(1); “tax shelter” — 237.1(1), 248(1); “taxpayer information” — 
239(2.22), 241(10). 


240. (1) Definition of “taxable obligation” and 
“non-taxable obligation” — In this section, “taxable 
obligation” means any bond, debenture or similar obliga- 
tion the interest on which would, if paid by the issuer to a 
non-resident person, be subject to the payment of tax 
under Part XIII by that non-resident person at the rate 
provided in subsection 212(1) (otherwise than by virtue of 
subsection 212(6)), and “non-taxable obligation” means 
any bond, debenture or similar obligation the interest on 
which would not, if paid by the issuer to a non-resident 
person, be subject to the payment of tax under Part XIII 
by that non-resident person. 


(2) Interest coupon to be identified in prescribed 
manner — offence and punishment — Every per- 
son who, at any time after July 14, 1966, issues 


(a) any taxable obligation, or 
(b) any non-taxable obligation 


the right to interest on which is evidenced by a coupon or 
other writing that does not form part of, or is capable of 
being detached from, the evidence of indebtedness under 
the obligation is, unless the coupon or other writing is 
marked or identified in prescribed manner by the letters 
“AX” in the case of a taxable obligation, and by the letter 
“FP” in the case of a non-taxable obligation, on the face 
thereof, guilty of an offence and liable on summary con- 
viction to.a fine not exceeding $500. 


Regulations [subsec. 240(2)]: 807 (prescribed manner of identifica- 
tion of obligation). 

Definitions [s. 240]: “non-resident”, “person” — 248(1); “writing” — 
Interpretation Act 35(1). 


241. (1) Provision of information — Except as au- 
thorized by this section, no official shall 


(a) knowingly provide, or knowingly allow to be pro- 
vided, to any person any taxpayer information; 


(b) knowingly allow any person to have access to any 
taxpayer information; or 


(c) knowingly use any taxpayer information otherwise 
than in the course of the administration or enforcement 
of this Act, the Canada Pension Plan, the Unemploy- 
ment Insurance Act or the Employment Insurance Act 
or for the purpose for which it was provided under this 
section. 


Related Provisions: |22.64(2) — Communication of Child Tax Benefit 
information to provinces; 122.64(3) — Communication of name and ad- 
dress for enforcement of family support orders; 149.1(15) — Charities — 
information can be communicated; 230.1(4) — Reports to chief electoral 
officer; 237(2)(b) — Communication of Social Insurance Number; 
239(2.2) — Offence; 241(3) — Communication of information; 
241(3.2) — Charities — additional information that may be communi- 
cated; 241(4) — Exceptions; 241(11) — Meaning of “this Act”. 


History: Para. 241(1)(c) amended by 1998, c. 19, subsec. 236(1), deemed 
to have come into force on June 30, 1996. Para. 241(1)(c) formerly read: 


(c) knowingly use any taxpayer information otherwise than in the 
course of the administration or enforcement of this Act, the Canada 
Pension Plan or the Employment Insurance Act or for the purpose 
for which it was provided under this section. 


Para. 241(1)(c) amended by 1996, c. 23, para. 187(d), to substitute “Em- 
ployment Insurance Act? for “Unemployment Insurance Act”, in force 
June 30, 1996. 


S. 241(2) 


Subsec. 241(1) amended by 1994, c.. 7, Sch. VII (1993, c. 24), subsec. 
137(1). Subsec. (1) formerly read: 


(1) Prohibited communication of information — Except as au- 
thorized by this section, no official or authorized person shall 


(a) knowingly communicate or knowingly allow to be commu- 
nicated to any person any information obtained by or on behalf 
of the Minister for the purposes of this Act or the Petroleum 
and Gas Revenue Tax Act, 


(b) knowingly allow any person to inspect or to have access to 
any book, record, writing, return or other document obtained by 
or on behalf of the Minister for the purposes of this Act or the 
Petroleum and Gas Revenue Tax Act; or 


(c) knowingly use, other than in the course of the duties of the 
official or authorized person in connection with the administra- 
tion or enforcement of this Act or the Petroleum and Gas Reve- 
nue Tax Act, any information obtained by or on behalf of the 
Minister for the purposes of this Act or the Petroleum and Gas 
Revenue Tax Act. 


Selected Cases [subsec. 241(1)]: McAvan Holdings v. BDO 
Dunwoody Ltd., [2003] 4 C.T.C. 90 (Ont Master) (Documents in posses- 
sion of Minister were nevertheless under taxpayer’s control and ordered 
produced on discovery); Canada (Information Commissioner) _ v. 
Chairman of Canadian Cultural Property Export Review Board, [2002] 4 
C.T.C. 55. (FCA) (Unformation. in public domain not protected by 
provision); Canadian Council of Christian Charities v. Canada (Minister 
of Finance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy documents 
restricted); Diversified Holdings Ltd. y. Canada, |1989] 2 C.T.C. 10 
(FCTD); aff'd [1991] 1 C.T.C. 118 (FCA) (In an action by taxpayer 
against the Crown, documents related to actions taken by Revenue Canada 
giving rise to the litigation not privileged under provision); R. et al. v. Lau, 
[1987] 2 C.T.C. 63 (FCA) (Revenue Canada permitted to use its em- 
ployee’s false return as cause for dismissal); Wilder et al. y. R. et al., 
[1987] 1 C.T.C. 273 (FCTD) (U.S. tax authorities receiving information in 
unauthorized manner may be sued by taxpayer in tort); AMP of Canada 
Ltd. v. R., [1987] 1 C.T.C. 256 (FCTD) (Taxpayer permitted to discover 
competitor’s financial statements used by Crown to compare figures); 
A.G. Can. v. Thibault, [1987] 1 C.T.C. 156 (Que CA) (Police permitted to 
seize documents in Revenue Canada’s possession for purposes of criminal 
investigation); Glover v. MNR, [1982] C.T.C. 29 (SCC) (Divorce proceed- 
ing order that Revenue Canada disclose certain information quashed); 
Tucar v. Tucar, 81 D.T.C. 5166 (Ont UFC) (In divorce proceedings, al- 
though court lacks jurisdiction to order Minister to disclose information, it 
may order taxpayer to authorize Minister to make disclosure); MNR y. 
Huron Steel Fabricators (London) Ltd., [1973] C.¥.C. 422 (FCA) (Min- 
ister ordered to disclose returns of a taxpayer with whom another taxpayer 
alleged transactions disallowed by Minister). 


Information Circulars: 94-4R: International transfer pricing — advance 
pricing arrangements (APAs). 

1.T. Technical News: No. 8 (publication of advance tax rulings); No. 9 
(electronic publication of severed rulings). 

Application Policies: SR&ED 95-04: Conflict of interest. 

Forms: T1013: Authorizing or cancelling a representative. 


(2) Idem, in legal proceedings — Notwithstanding 
any other Act of Parliament or other law, no official shall 
be required, in connection with any legal proceedings, to 
give or produce evidence relating to any taxpayer 
information. 


Related Provisions: 
communicated. 


History: Subsec. 241(2) amended by 1994, c. 7, Sch. VIII (1993, c, 24), 
subsec. 137(1). Subsec. (2) formerly read: 


149.1(15) — Charities — information may be 


(2) Notwithstanding any other Act or law, no official or authorized 
person shall be required, in connection with any legal proceedings, 


(a) to give evidence relating to any information obtained by or 
‘on behalf of the Minister for the purposes of this Act or the 
Petroleum and Gas Revenue Tax Act; or 


(b) to produce any book, record, writing, return or other docu- 

ment obtained by or on behalf of the Minister for the purposes 

of this Act or the Petroleum and Gas Revenue Tax Act. 
Selected Cases [subsec. 241(2)]: Diversified Holdings Ltd. v. Can- 
ada, [1989] 2 C.T.C. 10 (RFCTD); aff'd [1991] 1 C.T.C. 118 (FCA) (In 
action by taxpayer against Crown, documents related to actions taken by 
Revenue Canada giving rise to the litigation not privileged). 
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(3) Communication where proceedings have 
been commenced — Subsections (1) and (2) do not 
apply in respect of 


(a) criminal proceedings, either by indictment or on 
summary conviction, that have been commenced by 
the laying of an information or the preferring of an in- 
dictment, under an Act of Parliament; or 


(b) any legal proceedings relating to the administration 
or enforcement of this Act, the Canada Pension Plan, 
the Unemployment Insurance Act or the Employment 
Insurance Act or any other Act of Parliament or law of 
a province that provides for the imposition or collec- 
tion of a tax or duty. 


Related Provisions: 241(11) — Meaning of “this Act”. 


History: Para. 241(3)(b) amended by 1998, c. 19, subsec. 236(2), deemed 
to have come into force on June 30, 1996. Para. 241(3)(b) formerly read: 


(b) any legal proceedings relating to the administration or enforce- 
ment of this Act, the Canada Pension Plan or the Employment In- 
surance Act or any other Act of Parliament or law of a province that 
provides for the imposition or collection of a tax or duty. 


Para. 241(3)(b) amended by 1996, c. 23, para. 187(d), to substitute “Em- 
ployment Insurance Act” for “Unemployment Insurance Act’, in force 
June 30, 1996. 


Subsec. 241(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 

137(1). Subsec. (3) formerly read: 
(3) Exception for criminal or tax proceedings — Subsections (1) 
and (2) do not apply in respect of criminal proceedings, either by 
indictment or on summary conviction, that have been commenced 
by the laying of an information, under an Act of Parliament, or in 
respect of proceedings relating to the administration or enforcement 
of this Act or the Petroleum and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(3)]: Harris v. R., [2001] 1 C.T.C. 148 
(RCA); rev’g in part [2001] 1 C.T.C. 280 (FCTD) (Provision may not ap- 
ply when issue relates to administration of the Act); Tyler v. MNR, [1989] 
1 C.T.C. 153 (FCTD) (Minister may obtain information before criminal 
proceedings have been completed). 


Information Circulars: 87-2R: International transfer pricing. 


(3.1) Circumstances involving danger — The Min- 
ister may provide to appropriate persons any taxpayer in- 
formation relating to imminent danger of death or physi- 
cal injury to any individual. 

History: Subsec. 241(3.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 137(1). 


(3.2) Registered charities — An official may provide 
to any person the following taxpayer information relating 
to another person that was at any time a registered charity 
(in this subsection referred to as the “charity”): 


(a) a copy of the charity’s governing documents, in- 
cluding its statement of purpose; 


(b) any information provided in prescribed form to the 
Minister by the charity on applying for registration 
under this Act; 


(c) the names of the persons who at any time were the 
charity’s directors and the periods during which they 
were its directors; 


(d) a copy of the notification of the charity’s registra- 
tion, including any conditions and warnings; and 


(e) if the registration of the charity has been revoked, a 
copy of any letter sent by or on behalf of the Minister 
to the charity relating to the grounds, for the 
revocation. 


Related Provisions: 149.1(6.4) — Rule applies to registered national 
arts service organizations; 149.1(15)— Disclosure permitted of informa- 
tion in public information return. 
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History: The opening words of subsec. 241(3.2) amended by 2001, c. 17, 
subsec. 186(1), in force June 14, 2001. The opening words formerly read: 


(3.2) An official may provide to any person the following taxpayer 
information relating to a charity that at any time was a registered 
charity: 


Subsec. 241(3.2) added by 1998, c. 19, s. 65, in force June 18, 1998. 
Registered Charities Newsletters: 8 (increased transparency). 
Forms: T1235: Directors/trustees worksheet. 


(4) Where taxpayer information may be dis- 
closed — An official may 


(a) provide to any person taxpayer information that 
can reasonably be regarded as necessary for the pur- 
poses of the administration or enforcement of this Act, 
the Canada Pension Plan, the Unemployment Insur- 
ance Act or the Employment Insurance Act, solely. for 
that purpose; 


(b) provide to any person taxpayer information that 
can reasonably be regarded as necessary for the pur- 
poses of determining any tax, interest, penalty or other 
amount that is or may become payable by the person, 
or any refund or tax credit to which the person is or 
may become entitled, under this Act or any other 
amount that is relevant for the purposes of that 
determination; 


(c) provide to the person who seeks a certification re- 
ferred to in paragraph 147.1(10)(a) the certification or 
a refusal to make the certification, solely for the pur- . 
poses of administering a registered pension plan; 


(d) provide taxpayer information 


(i) to an official of the Department of Finance 
solely for the purposes of the formulation or evalu- 
ation of fiscal policy, 


(ii) to an official solely for the purposes of the ini- 
tial implementation of a fiscal policy or for the pur- 
poses of the administration or enforcement of an 
Act of Parliament that provides for the imposition 
and collection of a tax or duty, 


(iii) to an official solely for the purposes of the ad- 
ministration or enforcement of a law of a province 
that provides for the imposition or collection of a 
tax or duty, 


(iv) to an official of the government of a province 
solely for the purposes of the formulation or evalu- 
ation of fiscal policy, 


(v) to an official of the Department of Natural Re- 
sources or of the government of a province solely 
for the purposes of the administration or enforce- 
ment of a program of the Government of Canada or 
of the province relating to the exploration for or 
exploitation of Canadian petroleum and_ gas 
resources, 


(vi) to an official of the government of a province 
that has received or is entitled to receive a payment 
referred to in this subparagraph, or to an official of 
the Department of Natural Resources, solely for the 
purposes of the provisions relating to payments to a 
province in respect of the taxable income of corpo- 
rations earned in the offshore area with respect to 
the province under the Canada—Nova Scotia Off- 
shore Petroleum Resources Accord Implementation 
Act, chapter 28 of the Statutes of Canada, 1988, the 
Canada-Newfoundland Atlantic Accord Implemen- 
tation Act, chapter 3 of the Statutes of Canada, 
1987, or similar Acts relating to the exploration for 
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or exploitation of offshore Canadian petroleum and 
gas resources, 


(vi.1) to an official of the Department of Natural 
Resources solely for the purpose of determining 
whether property is prescribed energy conservation 
property or whether an outlay or expense is a Ca- 
nadian renewable and conservation expense, 


(vii) to an official solely for the purposes of the ad- 
ministration or enforcement of the Pension Benefits 
Standards Act, 1985 or a similar law of a province, 


(vii.1) to an official of the Department of Human 
Resources Development or to a prescribed official 
solely for the purpose of the administration or en- 
forcement of Part III.1 of the Department of 
Human Resources Development Act, 


(viii) to an official of the Department of Veterans 
Affairs solely for the purposes of the administra- 


S. 241(4)(h) 


- (xvi) to an official of the Canadian Radio-televi- 
sion and Telecommunications Commission, 
_ solely for the purpose of the administration or en- 
forcement of a Reueery function of that 
_ Commission; _ 

Application: The February. 27, “2004 ane legislation, bee 1170), 

will add subparas. 241 (4)(d)(xv) and (xvi), in force on Royal Assent. 
Technical Notes (December 20, 2002): Subsection 241(4) 
authorizes the limited communication of information to gov- 
ernment officials outside of the Canada Customs and Revenue 


ew sub acapeanhr DAl(A\@ixv) allows eontations in 1 respect 
of film or video productions to be communicated to officials of 
an office or agency of the government of Canada or of a prov- 
ince that provides a program of assistance for such productions. 


eae 


administration ¢ or enforcement under the program. New subpar- 
agraph 241(4)(d)(xvi) extends this authority to communicate 
information to an official of the Canadian Radio-television and 


tion of the War Veterans Allowance Act or Part XI 
of the Civilian War-related Benefits Act, 


(ix) to an official of a department or agency of the 
Government of Canada or of a province as to the 
name, address, occupation, size or type of business 
of a taxpayer, solely for the purposes of enabling 
that department or agency to obtain statistical data 
for research and analysis, 


(x) to an official of the Canada Employment Insur- 
ance Commission or the Department of Employ- 
ment and Immigration solely for the purpose of the 
administration or enforcement of, or the evaluation 
or formation of policy for the purposes of, the Un- 
employment Insurance Act, the Employment Insur- 
ance Act or an employment program of the Gov- 
ernment of Canada, 


(xi) to an official of the Department of Agriculture 
and Agri-Food or of the government of a province 
solely for the purposes of the administration or en- 
forcement of a program of the Government of Can- 
ada or of the province established under an agree- 
ment entered into under the Farm Income 
Protection Act, 


(xil) to an official of the Department of Canadian 
Heritage or a member of the Canadian Cultural 
Property Export Review Board solely for the pur- 
poses of administering sections 32 to 33.2 of the 
Cultural Property Export and Import Act, 


(xiii) to an official solely for the purposes of set- 
ting off against any sum of money that may be due 
or payable by Her Majesty in right of Canada a 
debt due to 


(A) Her Majesty in right of Canada, or 
(B) Her Majesty in right of a province, or 


(xiv) to an official solely for the purposes of sec- 
tion 7.1 of the Federal-Provincial Fiscal Arrange- 
ments Act; 


Proposed Addition — 241(4)(d)(xv), (xvi) 
(xv) to a person employed or engaged in the ser- 
vice of an office or agency, of the government of 
Canada or of a province, whose mandate includes 
the provision of assistance (as defined by subsec- 
tion 125.4(1) or 125.5(1)) in respect of film or 
video productions or film or video production 
services, solely for the purpose of the administra- 
tion or enforcement of the program under which 
the assistance is offered, or 
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Telecommunications Commission, solely for the purpose of the 
administration or enf ( 
Commission, 


: mt, of a regulatory function of that 


(e) provide taxpayer information, or allow the inspec- 
tion of or access to taxpayer information, as the case 
may be, under, and solely for the purposes of, 


(i) subsection 36(2) or section 46 of the Access to 
Information Act, 


(ii) section 13 of the Auditor General Act, 
(iii) section 92 of the Canada Pension Plan, 


(iv) a warrant issued under subsection 21(3) of the 
Canadian Security Intelligence Service Act, 


(v) an order made under subsection 462.48(3) of 
the Criminal Code, 


(vi) section 26 of the Cultural Property Export and 
Import Act, 


(vii) section 79 of the Family Orders and Agree- 
ments Enforcement Assistance Act, 

(vill) paragraph 33.11(a) of the Old Age Security 
Act, 


(ix) subsection 34(2) or section 45 of. the Privacy 
Act, 


(x) section 24 of the Statistics Act, 
(x1) section 9 of the Tax Rebate Discounting Act, or 


(xii) a provision contained in a tax convention or 
agreement between Canada and another country 
that has the force of law in Canada; 


(f) provide taxpayer information solely for the pur- 
poses of sections 23 to 25 of the Financial Adminis- 
tration Act; 


(f.1) provide taxpayer information to an official solely 
for the purposes of the administration and enforcement 
of the Charities Registration (Security Information) 
Act; 

(g) use taxpayer information to compile information in 
a form that does not directly or indirectly reveal the 
identity of the taxpayer to whom the information 
relates; 


(h) use, or provide to any person, taxpayer information 
solely for a purpose relating to the supervision, evalu- 
ation or discipline of an authorized person by Her 
Majesty in right of Canada in respect of a period dur- 
ing which the authorized person was employed by or 
engaged by or on behalf of Her Majesty in right of 
Canada to assist in the administration or enforcement 


S. 241(4)(h) 


of this Act, the Canada Pension Plan, the Unemploy- 
ment Insurance Act or the Employment Insurance Act, 
to the extent that the information is relevant for the 
purpose; 

(i) provide access to records of taxpayer information 
to the Librarian and Archivist of Canada or a person 
acting on behalf of or under the direction of the Libra- 
rian and Archivist, solely for the purposes of section 
12 of the Library and Archives of Canada Act, and 
transfer such records to the care and control of such 


persons solely for the purposes of section 13 of that 
Act; 


(j) use taxpayer information relating to a taxpayer to 
provide information to the taxpayer; 


(j.1) provide taxpayer information to an official or a 
designated person solely for the purpose of permitting 
the making of an adjustment to 


(i) a social assistance payment made on the basis of 
a means, needs or income test, or 


(11) a payment pursuant to a prescribed law of a 
province in respect of a child within the meaning 
of the prescribed law, 


where the purpose of the adjustment is to take into ac- 
count the amount determined. for C in. subsection 
122.61(1) in respect of a person for a taxation year; 


(k) provide, or.allow inspection of or access to, tax- 
payer information to or by any person otherwise le- 
gally entitled to it under an Act of Parliament solely 
for the purposes for which that person is entitled to the 
information; 


(1) provide the business number, name, address, tele- 
phone number and facsimile number of a holder of a 
business number to an official of a department or 
agency of the Government of Canada or of a province 
solely for the purpose of the administration.or enforce- 
ment of an Act of Parliament or a law of a province, if 
the holder of the business number is required by that 
Act or that law to provide the information (other than 
the business number) to the department or agency; 


(m) provide taxpayer information to an official of the 
government of a province solely for use in the man- 
agement or administration by that government of a 
program. relating to. payments under subsection 
164(1.8); 


(n) provide taxpayer information to any person, solely 
for the purposes of the administration or enforcement 
of a law of a province that provides for workers’ com- 
pensation benefits; 


(0) provide taxpayer information to any person solely 
for the purpose of enabling the Chief Statistician, 
within the meaning assigned by section 2 of the Statis- 
tics Act, to provide to a Statistical agency of a province 
data concerning business activities carried on in the 
province, where the information is used by the agency 
solely for research and analysis and the agency is au- 
thorized under the law of the province to collect the 
same or similar information on its own behalf in re- 
spect of such activities; or 


(p) provide taxpayer information to a police officer 
(within the meaning assigned by subsection 
462.48(17) of the Criminal Code) solely for the pur- 
pose of investigating whether an offence has been 
committed under the Criminal Code, or the laying of 
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an information or the preferring of an indictment, 
where 


(i) such information can reasonably be regarded as 
being necessary for the purpose of ascertaining the 
circumstances in which an offence under the Crim- 
inal Code may have been committed, or the iden- 
tity of the person or persons who may have com- 
mitted an offence, with respect to an official, or 
with respect to any person related to that official, 


(ii) the official was or is engaged in the administra- 
tion or enforcement of this Act, and 


(iii) the offence can reasonably be considered to be 
related to that administration or SIneE Oe UOD 


- Proposed Amendment — 241 (4) - — Social 
: Insurance Number disclosure 


Letter. from Dept. of Finance, March ‘7. 1999: 
Dear [xxx] © 


This is in reply to your fetter of March 12) 1999 1 to Simon 
Thompson with respect to the transfer of Social Insurance Num- 
bers and business numbers from [xxx] to a nominee. _ 


We understand that [xxx] plans to put in place an arrangement 
under which legal ownership of shares will, in many cases, be 
with a nominee of the shareholders. The nominee will receive 
dividend payments on the shares for which it is. the registered 
owner, and will then distribute each dividend to the beneficial 
owners of the shares. As a consequence, the nominee will have 
an independent tax-reporting obligation under subsection 201(2) - 
of the Income Tax Regulations. Under the existing law and the 
proposed amendments to it that were released on December 15, 
1998, we agree that it may not be technically possible for [xxx] 
to provide Social Insurance Numbers and business numbers of 
beneficial owners to the nominee. 


Given the reasons for the creation of the nominee in mithese cir- 
cumstances, and in the interests of ensuring timely and complete 
reporting with regard to Social Insurance Numbers and business 
numbers, we are prepared to recommend an amendment to the 
Income Tax Act. The amendment would, in the circumstance set 
out in your letter, allow the transfer of this information to the 
nominee for the ‘purpose of ee the 1 nominee to — with 
tax reporting requirements. — 


Thank you for writing. 
Yours sincerely, 


Brian Emewein 
_ Director, Tax Legislation Division, Tax Policy. sues 


Proposed Amendment — 241(4) — ‘Charity 
information disclosure - 


Federal Budget, Supplementary Information, March 23, 
2004: Information Pertaining to Registered Charities — 


At present, Canadians have access to a variety of useful informa- 
tion on currently or previously registered charities. This includes 
annual information returns, governing documents, the names of 
directors and the periods during which they were CeO: regis- 
tration letters and notices of revocation. 


Budget 2004 proposes to authorize the Minister of Navara Rev- 
enue to release to the public the following additional information 
regarding registered charities, where such information has been 
submitted to the Minister after 2004: 


° Financial statements that are filed with genial information 
returns. 


* Letters sent by the CRA to a charity voltae to the ae 
for annulment of the charity’s registration. 


¢ The CRA’s decisions be aie. a notice 10f ohjetion filed by 
a registered charity. 5 


¢ The information that a epacss cinarioy bas fleas in “support 
of an application for special status or an exemption under the 
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Act, as well as any responses to such applications from the 
CRA (e.g. requests for permission to acc ulate assets). 

* The identification of a registered charity ich a sanction 
has been imposed, the type of sanction imposed, and the let- 
ter sent to the charity relating to the grounds for the sanction. 

[For related proposals affecting charities, “see at beginning of 
149.1, under the heading “Transp: Ene and Acc 
formation” -— ed.] : 


Related Provisions: 37(3) — Consultation with other government de- 
partments to determine R&D claims; 122.62(9)— Consultation with 
Health and Welfare for determining Child Tax Benefit; 122.64(2)(a) — 
Communication of Child Tax ‘Benefit information to provinces; 
122.64(3) — Communication of name and address for enforcement of 
family support orders; 149.1(15) — Registered charity’s information re- 
turn may be communicated to public; 230.1(4) — Reports to chief electo- 
ral officer; 239(2.21) — Offence with respect to confidential information; 
241(5) — Disclosure to taxpayer or with taxpayer’s consent; 241(11) — 
Meaning of “this Act”; Canada-U.S. Tax Treaty:Art. XX VII — Exchange 
of information with U.S. government (for 241(4)(e)(xii)). 


History: Para. 241(4)(i) amended by 2004, c. 11, s. 33, proclaimed into 
force May 21, 2004. The para. formerly read: 


(i) provide access to records of taxpayer information to the National 
Archivist of Canada or a person acting on behalf of or under the 
direction of the National Archivist of Canada, solely for the pur- 
poses of section 5 of the National Archives of Canada Act, and 
transfer such records to the care and control of such persons solely 
for the purposes of section 6 of that Act; 


Para. 241(4)(f.1) added by 2001, c. 41, s. 
2001. 


Paras. 241(4)(0) and (p) added by 2001, c. 17, subsec. 186(2), para. (0) 
applicable June 14, 2001 to information relating to 1997 et seg. and, for 
the purpose of subsec. 17(2) of the Statistics Act, where such information 
was collected before June 14, 2001, the information is deemed to have 
been collected at the time at which it is provided to a provincial agency 
pursuant to para. 241(4)(o); para. (p) in force June 14, 2001. 


Para. 241(4)(n) added by 1999, c. 26, s. 41, in force June 17, 1999. 


Subpara. 241(4)(d)(viii) amended by 1999, c. 10, s. 45, to substitute “Ci- 
vilian War-related Benefits Act’ for “Merchant Navy Veteran and Civilian 
War-related Benefits Act’, proclaimed into force on May 1, 1999. 
Subpara. 241(4)(d)(vii.1), para. 241(4)G.1) added and _ subpara. 
241(4)(e)(vili) amended by 1998, c. 21 ss. 75, 97 and 120, in force on June 
18, 1998. Subpara. 241(4)(e)(viil) formerly read: 


(vili) paragraph 33(3)(a) of the Old Age Security Act, 


Para. 241(4)(a), subpara. 241(4)(d)(x), para. 241(4)(h) amended by 1998, 
c. 19, subsecs. 236(3), (4) and (7), deemed to have come into force on 
June 30, 1996. Those paras. and subpara. formerly read: 


118, in force December 24, 


(a) provide to any person taxpayer information that can reasonably 
be regarded as necessary for the purpose of the administration or 
enforcement of this Act, the Canada Pension Plan or the Employ- 
ment Insurance Act, solely for that purpose; 


(x) to the Canada Employment Insurance Commission, or to an offi- 
cial, or a member of a class of officials, of the Department of 
Human Resources Development, solely for the purposes of the ad- 
ministration or enforcement of, or the evaluation or formulation of 
policy for the purposes of, the Employment Insurance Act or an em- 
ployment program of the Government of Canada, 


(h) use, or provide to any person, taxpayer information solely for a 
purpose relating to the supervision, evaluation or discipline of an 
authorized person by Her Majesty in right of Canada in respect of a 
period during which the authorized person was employed by or en- 
gaged by or on behalf of Her Majesty in right of Canada to assist in 
the administration or enforcement of this Act, the Canada Pension 
Plan or the Employment Insurance Act, to the extent that the infor- 
mation is relevant for that purpose; 


Cl. 241(4)(d)(xiii)(B) amended, para. 241(4)(m) added, by the said c. 19, 
subsecs. 236(5) and (8), in force June 18, 1998. Cl. 241(4)(d)(xin)(B) for- 
merly read: 
(B) Her Majesty in right of a province on account of taxes payable 
to the province where an agreement exists between Canada and the 
province under which Canada is authorized to collect the taxes on 
behalf of the province, or 


sui) a 2 _ 


S. 241(4) 


Subpara. 241(4)(e)(vi1) amended by the said c. 19, subsec. 236(6), deemed 
to have come into force on May 1, 1997. Subpara. 241(4)(e)(vii) formerly 
read: 


(vii) section 62 of the Family Orders and Agreements Enforcement 
Assistance Act, 


Subpara. 241(4)(d)(vi.1) amended by 1997, c. 25, s. 70, applicable April 
25, 1997. Subpara. (d)(vi.1) formerly read: 


(vi.1) to an official of the Department of Natural Resources solely 
for the purpose of determining whether property is prescribed en- 
ergy conservation property, 


Subpara. 241(4)(d)(x) amended by 1996, c. 11, s. 63, in force July 12, 
1996, to substitute “Canada Employment Insurance Commission or to an 
official, or a member of a class of officials, of the Department of Human 
Resources Development” for “Canada Employment and Immigration 
Commission or the Department of Employment and Immigration”. 


Subpara. 241(4)(d)(xii) amended by 1995, c. 38, s. 5, in force July 12, 
1996, to substitute “‘sections 32 to 33.2” for “sections 32 and 33”. 


Subpara. 241(4)(d)(xi1) amended by 1995, c. 11, para. 45(b), in force July 
12, 1996, to substitute “Department of Canadian Heritage” for “Depart- 
ment of Communications”. 


Para. 241(4)(a), subpara. 241(4)(d)(x), and para. 241(4)(h) amended by 
1996, c. 23, para. 187(d), to substitute “Employment Insurance Act” for 
“Unemployment Insurance Act’, in force June 30, 1996. 


Para. 241(4)() added by 1996, c. 21, subsec. 59(1), applicable June 20, 
1996. 


Subpara. 241(4)(d)(xiv) amended by 1995, c. 17, subsec. 45(2), to substi- 
tute “Federal-Provincial Fiscal Arrangements Act” for “Federal-Provin- 
cial Fiscal Arrangements and Federal Post-Secondary Education and 
Health Contributions Act’, in force April 1, 1996. 


Subpara. 241(4)(d)(vi.1) added by 1995, c. 3, subsecs. 51(1) and (3), ap- 
plicable after February 21, 1994. 


Subparas. 241(4)(d)(v) and (v1) amended by 1994, c. 41, subsec. 38(1), in 
force January 12, 1995. Subparas. (v) and (vi) formerly read: 


(v) to an official of the Department of Energy, Mines and Resources 
or of the government of a province solely for the purposes of the 
administration or enforcement of a program of the Government of 
Canada or of the province relating to the exploration for or exploita- 
tion of Canadian petroleum and gas resources, 


(vi) to an official of the government of a province that has received 
or is entitled to receive a payment referred to in this subparagraph, 
or to an official of the Department of Energy, Mines and Resources, 
solely for the purposes of the provisions relating to payments to a 
province in respect of the taxable income of corporations earned in 
the offshore area with respect to the province under the Can- 
ada—Nova Scotia Offshore Petroleum Resources Accord Implemen- 
tation Act, chapter 28 of the Statutes of Canada, 1988, the Canada- 
Newfoundland Atlantic Accord Implementation Act, chapter 3 of the 
Statutes of Canada, 1987, or similar Acts relating to the exploration 
for or exploitation of offshore Canadian petroleum and gas 
resources, 


Subpara. 241(4)(d)(xi) amended by 1994, c. 38, subsec. 26(1), to substi- 
tute “Department of Agriculture and Agri- “Fad? for “Department of Agri- 
culture”, in force January 12, 1995. 


Subsec. 241(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
137(1), applicable as of June 10, 1993. Subsec. (4) formerly read: 


(4) Other exceptions — An official or authorized person may, 


(a) in the course of the duties of the official or authorized per- 
son In connection with the administration or enforcement of this 
Act or the Petroleum and Gas Revenue Tax Act, 


(i) communicate or allow to be communicated to an official 
or authorized person information obtained by or on behalf 
of the Minister for the purposes of this Act or the Petro- 
leum and Gas Revenue Tax Act, and 


(ii) allow an official or authorized person to inspect or to 
have access to any book, record, writing, return or other 
document obtained by or on behalf of the Minister for the 
purposes of this Act or the Petroleum and Gas Revenue Tax 
Act; 
(b) under prescribed conditions, communicate or allow to be 
communicated information obtained under this Act or the Pe- 
troleam and Gas Revenue Tax Act, or allow inspection of or 
access to any written statement furnished under this Act or the 
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Petroleum and Gas Revenue Tax Act, to the government of any 
province in respect of which information and written statements 
obtained by the government of the province, for the purpose of 
a law of the province that imposes a tax similar to the tax im- 
posed under this Act or the Petroleum and Gas Revenue Tax 
Act, are communicated or furnished on a reciprocal basis to the 
Minister; 

(c) communicate or allow to be communicated information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax 
Act, or allow inspection of or access to any book, record, writ- 
ing, return or other document obtained by or on behalf of the 
Minister for the purposes of this Act or the Petroleum and Gas 
Revenue Tax Act, to or by any person otherwise legally entitled 
thereto; 


(d) communicate or allow to be communicated to a taxpayer 
information obtained under this Act or the Petroleum and Gas 
Revenue Tax Act that may reasonably be regarded as necessary 
for the purposes of determining any tax, interest, penalty or 
other amount payable by the taxpayer or any refund or tax 
credit to which the taxpayer is entitled under this Act or the 
Petroleum and Gas Revenue Tax Act; 


(e) communicate or allow to be communicated to a taxpayer in- 
formation obtained under this Act or the Petroleum and Gas 
Revenue Tax Act from a transferor of property to the taxpayer 
that relates to the cost, capital cost or adjusted cost base to the 
taxpayer of the property, if, under any provision of this Act or 
the Petroleum and Gas Revenue Tax Act or the Income Tax Ap- 
plication Rules, the cost, capital cost or adjusted cost base is an 
amount other than the consideration paid. by the taxpayer for 
that property; 


(e.!) communicate or allow to be communicated to the person 
who seeks a certification referred to in paragraph 147.1(10)(a) 
the certification or a refusal to make the certification, for. the 
purposes of administering a registered pension plan; 


(f) communicate or allow to be communicated information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax 
Act 


(i) to an official of the Department of Finance solely for the 
purposes of evaluating and formulating tax policy, 


(11) to an official of the Department of National Revenue, 
Customs and Excise, solely for the purposes of administer- 
ing or enforcing the Customs Act, the Customs Tariff, the 
Excise Tax Act or the Excise Act, 


(i111) to an official of the Department of Energy, Mines and 
Resources or to the government of a province solely for the 
purposes of administering or enforcing a prescribed pro- 
gram of the Government of Canada or of the province relat- 
ing to the exploration for or exploitation of Canadian petro- 
leum and gas resources, 


(iv) to an official of the appropriate department or agency 
of the Government of Canada solely for the purpose of ad- 
ministering subsection 127(11.3) and the definitions. “ap- 
proved project” and “approved project property” in subsec- 
tion 127(9), 


(v) to the government of a province that has received or is 
entitled to receive a payment referred to in this subpara- 
graph or to an official of the Department of Energy, Mines 
and Resources solely for the purposes of the provisions re- 
lating to payments to a province in respect of the taxable 
income of corporations earned in the offshore area with re- 
spect to the province under the Canada—Nova Scotia Oil 
and Gas Agreement Act, chapter 29 of the Statutes of Can- 
ada, 1984, the Canada-Newfoundland Atlantic Accord Im- 
plementation Act, chapter 3 of the Statutes, of Canada, 
1987, or similar Acts relating to the exploration for or ex- 
ploitation of offshore Canadian petroleum and gas re- 
sources, and 


(vi) to an official of the Office of the Superintendent of Fi- 
nancial Institutions solely for the purpose of providing the 
Minister with advice with respect to any matter relating to 
pension plans; 


(f.1) communicate or allow to be communicated information 
obtained under this Act or the Petroleum and Gas Revenue Tax 
Act to an official of the Department of Veterans Affairs solely 
for the purposes of administering the War Veterans Allowance 
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Act or Part XI of the Merchant Navy Veteran and Civilian War- 
related Benefits Act; 


(g) communicate or allow to be communicated information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax 
Act as to the name, address, occupation or size or type of busi- 
ness of a taxpayer to an official of a department or agency of 
the Government of Canada or of a province, solely for the pur- 
pose of enabling that department or agency to obtain statistical 
data for research and analysis; 


(h) communicate or allow to be communicated information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax 
Act to an official of the Canada Employment Immigration Com- 
mission or the Department of Employment and Immigration 
solely for the purposes of administering, evaluating or enforc- 
ing the Unemployment Insurance Act or a prescribed employ- 
ment program; 


(h.1) communicate or allow to be communicated to a taxpayer 
information obtained under this Act, regarding expenses in re- 
spect of which a deduction is denied under subsection 18(2) or 
(3.1) to any other taxpayer, that is necessary for the purpose of 
determining the cost or adjusted cost base, as the case may be, 
to the taxpayer of any property; 


(h.2) communicate or allow to be communicated to a taxpayer 
information obtained under this Act from a corporation that pre- 
viously owned or had an interest in property of the taxpayer that 
relates to the control of the corporation or the question whether 
the corporation was exempt from tax under Part I on its taxable 
income if it is necessary for the purposes of determining under 
this Act whether a gain from a disposition of the property ac- 
crued while the property was a property of a corporation con- 
trolled directly or indirectly in any manner whatever by one or 
more non-resident persons or of a corporation exempt from tax 
under Part I on its taxable income; ; 


(i) communicate or allow to be communicated, pursuant to an 
order made under subsection 462.48(3) of the Criminal Code, 
information obtained under this Act; 


(j) communicate or allow to be communicated to an official, 
solely for the purposes of administering or enforcing the Pen- 
sion Benefits Standards Act, 1985 or a similar law of a 
province, 


(1) information obtained under this Act 


(A) as to the identity of a pension plan in respect of 
which application for registration for the purposes of 
this Act has, at any time, been made, 


(B) as to the names and addresses of the persons who 
are, have been or will be responsible for the adminis- 
tration of a pension plan referred to in clause (A), 


(C) as to the names and addresses of the employers 
who participate, have participated or will participate in 
a pension plan referred to in clause (A), 


(D) as to the terms of a pension plan, referred to in 
clause (A), a trust deed, insurance contract or other 
document relating to the funding of benefits under such 
a plan or an amendment or proposed amendment to 
such a plan or document, or 


(E) as to the date of termination or partial termination 
of a pension plan referred to in clause (A), 


(11) information as to. whether a pension plan is or was a 
registered pension plan, 


(iii) the date of registration of a pension plan that is or was 
a registered pension plan, or 


(iv) in the case of a pension plan the registration of which 
under this Act has been refused or revoked, the date of the 
refusal or revocation and the reason therefor; 


(k) communicate or allow to be communicated information ob- 
tained under this Act to an official of the Department of Agri- 
culture or to an official of the government of a province solely 
for the purposes of administering or enforcing a program of the 
Government of Canada or of the province established under an 
agreement entered into pursuant to the Farm Income Protection 
Act; 


(1) communicate or allow to be communicated information ob- 
tained under this Act to an official of the Department of Com- 
munications or a member of the Canadian Cultural Property Ex- 
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port Review Board, solely for the purpose of administering the 
provisions of sections 32 and 33 of the Cultural Property Ex- 
port and Import Act; or 


(m) communicate or allow to be communicated information ob- 
tained under this Act to an official or authorized person for the 
purpose of setting off against any sum of money that is due or 
payable by Her Majesty in right of Canada a debt due to 


(1) Her Majesty in right of Canada, or 


(it) Her Majesty in right of a province on account of taxes 
payable to the province where.an agreement exists between 
Canada and the province under which Canada is authorized 
to collect the taxes on behalf of the province. 


Para. 241(4)(f.1) amended by 1994, c. 7, Sch. IV (1992, c. 24), s. 16, to 
substitute “Merchant Navy Veteran and Civilian War-related Benefits 
Act” for “Civilian War Pensions and Allowances Act’, deemed to have 
come into force July 1, 1992. 


Para. 241(4)(g) amended to substitute “size or type of business” for “type 
of business”, and “for the purpose of” for “for the purposes of”, and paras. 
(1), (m) added, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 190(1), (2). 


Selected Cases [subsec. 241(4)]: Van Egmond vy. R., [2002] 2 C.T.C. 
236 (BC CA) (Client list of taxpayer whose activity was under investiga- 
tion was accessible by way of requirement). 


Regulations: 3004 (prescribed law of a province for 241(4)(j.1)(ii)); 
8200.1 (prescribed energy conservation property for 241(4)(d)(vi.1)): 


Forms: T1013: Authorizing or cancelling a representative. 


(4.1) Measures to prevent unauthorized use or 
disclosure — The person who presides at a legal pro- 
ceeding relating to the supervision, evaluation or disci- 
pline of an authorized person may order such measures as 
are necessary to ensure that taxpayer information is not 
used or provided to any person for any purpose not relat- 
ing to that proceeding, including 


(a) holding a hearing in camera; 
(b) banning the publication of the information; 


(c) concealing the identity of the taxpayer to whom the 
information relates; and 


(d) sealing the records of the proceeding. 


Related Provisions: 239(2.2) — Offence with respect to confidential 
information; 238(1) — Punishment for failing to comply. 


History: Subsec. 241(4.1) added by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 137(1). 


(5) Disclosure to taxpayer or on consent — An of- 
ficial may provide taxpayer information relating to a 
taxpayer 

(a) to the taxpayer; and 


(b) with the consent of the taxpayer, to any other 
person. 


Related Provisions: 238(1)— Punishment for failing to comply; 
241(4)G) — Disclosure to taxpayer permitted. 

History: Subsec. 241(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsee. 137(1). Subsec. (5) formerly read: 


(5) Return of copy of books, etc: — Notwithstanding anything in 
this section, the Minister may permit a copy of any book, record, 
writing, return or, other document obtained by or on behalf of the 
Minister for the purposes of this Act or the Petroleum and Gas Rey- 
enue Tax Act to be given to the person from whom the book, record, 
writing, return or other document was obtained or the legal repre- 
sentative of that person, or to the agent of that person or of the legal 
representative authorized in writing in that behalf. 


Selected Cases [subsec. 241(5)]: McAvan Holdings v. BDO 
Dunwoody Ltd., [2003] 4 C.T.C. 90 (Ont Master) (Documents in posses- 
sion of Minister were nevertheless under taxpayer's control and ordered 
produced on discovery). 


Forms: T1013: Authorizing or cancelling a representative. 
(6) Appeal from order or direction — An order or di- 


rection that is made in the course of or in connection with 
any legal proceedings and that requires an official or au- 
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thorized person to give or produce evidence relating to 
any taxpayer information may, by notice served on all in- 
terested parties, be appealed forthwith by the Minister or 
by the person against whom the order or direction 1 is made 
to 


(a) the court of appeal of the province in which the 
order or direction is made, in the case of an order or 
direction made by a court or other tribunal established 
by or pursuant to the laws of the province, whether or 
not that court or tribunal is exercising a jurisdiction 
conferred by the laws of Canada; or 


(b) the Federal Court of Appeal, in the case of an order 
or direction made by a court or other tribunal estab- 
lished by or pursuant to the laws of Canada. 

History: That portion of subsec. 241(6) preceding para. (a) amended by 


1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(2). That portion formerly 
read: 


(6) An order or direction made in the course of or in connection 
with any legal proceedings requiring an official or authorized per- 
son to give evidence relating to any information or produce any 
book, record, writing, return or other document obtained by or on 
behalf of the Minister for the purposes of this Act or the Petroleum 
‘and Gas Revenue Tax Act, may, by notice served on all interested 
parties, be appealed forthwith by the Minister or by the person 
against whom the order or direction is made to 


(7) Disposition of appeal — The court to which an ap- 
peal is taken pursuant to subsection (6) may allow the ap- 
peal and quash the order or direction appealed from or 
dismiss the appeal, and the rules of practice and proce- 
dure from time to time governing appeals to the courts 
shall apply, with such modifications as the circumstances 
require, to an appeal instituted pursuant to that subsection. 


(8) Stay of order or direction — An appeal instituted 
pursuant to subsection (6) shall stay the operation of the 
order or direction appealed from until judgment ‘is 
pronounced. 


(9) [Repealed under former Act] 
Proposed Addition — 241(9) 


(9) Information may be communicated — The 
Minister of Canadian Heritage may communicate or 
otherwise make available to the public, in any manner 
that that Minister considers appropriate, the following 
taxpayer information in respect of a Canadian film or 
video production certificate (as defined under subsec- 
tion 125. 4(1)) that has been issued or revoked: 


a). the title of the production for which the Canadian 
film or video production certificate was issued; 


(b) the name of the taxpayer to whom the Canadian 
film or video production certificate was issued; 


(c) the names of the producers of the production; 


(d) the names of the individuals in respect of whom 
and places in respect of which that Minister has al- 
lotted points in respect of the production in accor- 
dance with Regulations made for the purpose of sec- 
tion 125.4; 


(e) the total number of points so allotted; and 


(f) any revocation of the Canadian film or video pro- 
duction certificate. — 
Application: The February 27, 2004 draft legislation, subsec. 117(2), 
will add subsec. 241(9), in force on Royal Assent. 
Technical Notes (December 20, 2002): New subsection 
241(9), which applies on Royal Assent, is added to provide au- 
thority to the Minister of Canadian Heritage to publish certain 
information relevant to the Canadian film or video production 
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tax credit program. The information includes the title of a film 
or video production in respect of which a certificate has been 
issued or revoked by that Minister, as well as the names of pro- 
ducers and artists in respect of which that Minister has allotted 
“points” in determining whether the production is a “Canadian 
film or video production” under proposed section 1106 of the 
Regulations. 


(10) Definitions — In this section, 


“authorized person” means a person who is engaged or 
employed, or who was formerly engaged or employed, by 
or on behalf of Her Majesty in right of Canada to assist in 
carrying out the provisions of this Act, the Canada Pen- 
sion Plan, the Unemployment Insurance Act or the Em- 
ployment Insurance Act; 


Related Provisions: 241(11) — Meaning of “this Act”. 


History: The definition ‘authorized person” in subsec. 241(10) amended 
by 1998, c. 19, subsec. 236(10), deemed to have come into force on June 
30, 1996. The definition formerly read: 


“authorized person” means a person who is engaged or employed, 
or who was formerly engaged or employed, by or on behalf of Her 
Majesty in right of Canada to assist in carrying out the provisions of 
this Act, the Canada Pension Plan or the Employment Insurance 
Act; 


The definition of “authorized person” in subsec. 241(10) amended by 
1996, c. 23, para. 187(d), to substitute “Employment Insurance Act’ for 
the “Unemployment Insurance Act’, in force June 30, 1996. 


“Authorized person” in subsec. 241(10) amended by 1994, c. 7, Sch. VIL 
(1993, c. 24), subsec. 137(3). That definition formerly read: 


“authorized person” means any person engaged or employed, or for- 
merly engaged or employed, by or on behalf of Her Majesty in right 
of Canada or a province to assist in carrying out the purposes and 
provisions of this Act or the Petroleum and Gas Revenue Tax Act; 


‘business number” — [Repealed] 


History: The definition “business number” in subsec. 241(10) repealed by 
1998, c. 19, subsec. 236(9), in force June 18, 1998. The definition for- 
merly read: 


“business number” means the number (other than a Social Insurance 
Number) used by the Minister to identify 


(a) a corporation or partnership, or 


(b) any other association or taxpayer that carries on a business 
or is required by this Act to deduct or withhold an amount from 
an amount paid or credited or deemed to be paid or credited 
under this Act; 


The definition “business number” added to subsec. 241(10) by 1996, c. 21, 
subsec. 59(2), applicable June 20, 1996. 


“court of appeal” has the meaning assigned by the defi- 
nition “court of appeal” in section 2 of the Criminal 
Code; 


History: “Court of appeal” in subsec. 241(10) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 137(3). That definition formerly read: 


“court of appeal” has the meaning assigned by paragraphs (a) to (j) 
of the definition “court of appeal” in section 2 of the Criminal 
Code; 


‘designated person” means any person who is employed 
in the service of, who occupies a position of responsibility 
in the service of, or who is engaged by or on behalf of, 


(a) a municipality in Canada, or 


(b) a public body performing a function of government 
in Canada, 


or any person who was formerly so employed, who for- 
merly occupied such a position or who was formerly so 
engaged; 

History: The definition “designated person” added to subsec. 241(10) by 
1998, c. 21, subsec. 97(3), in force on June 18, 1998. 
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‘‘official’’ means any person who is employed in the ser- 
vice of, who occupies a position of responsibility in the 
service of, or who is engaged by or on behalf of, 


(a) Her Majesty in right of Canada or a province, or 


(b) an authority engaged in administering a law of a 
province similar to the Pension Benefits Standards 
Act, 1985, 


or any person who was formerly so employed, who for- 
merly occupied such a position or who was formerly so 
engaged and, for the purposes of subsection 239(2.21), 
subsections (1) and (2), the portion of subsection (4) 
before paragraph (a), and subsections (5) and (6), includes 
a designated person; 

History: The closing words of the definition “official” in subsec. 241(10) 


amended by 1998, c. 21, subsec. 97(2), in force on June 18, 1998. The 
closing words formerly read: 


or any person who was formerly so employed, who formerly occu- 
pied such a position or who was formerly so engaged; 


“Official” in subsec. 241(10) amended by. 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 137(3). That definition formerly read: 
“official” means any person employed in or occupying a position of 
responsibility 
(a) in the service of Her Majesty in right of Canada or a prov- 
ince, or 
(b) in the service of an authority engaged in administering a law 


of a province similar to the Pension Benefits Standards Act, 
1985 


or any person formerly so employed or formerly occupying a posi- 
tion therein. 


Application Policies: SR&ED 95-04: Conflict of interest. 


‘“‘taxpayer information” means information of any kind 
and in any form relating to one or more taxpayers that is 


(a) obtained by or on behalf of the Minister for the 
purposes of this Act, or 


(b) prepared from information referred to in paragraph 
(a), 
but does not include information that does not directly or 
indirectly reveal the identity of the taxpayer to whom it 
relates. 


Related Provisions: 122.64(1}— Confidentiality of 
241(11) — Meaning of “this Act”. 


History: “Taxpayer information” added to subsec. 241(10) by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 137(3). 


Selected Cases [subsec. 241(10)]: Canada _— (Information 
Commissioner) y. Chairman of Canadian Cultural Property Export 
Review Board, [2002] 4 C.T.C. 55 (FCA) (Information in public domain 
not protected by provision); Canadian Council of Christian Charities v. 
Canada (Minister of Finance), [1999] 3 C.T.C. 123 (FCTD) (Access to 
tax policy documents restricted). 


(11) PGRT Act references — The references in sub- 
sections (1), (3), (4) and (10) to “this Act” shall be read as 
references to “this Act or the Petroleum and Gas Revenue 
Tax Act”. 


History: Subsec. 241(11) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 137(3). 


Selected Cases [s. 241]: Silicate Holdings Ltd. v. R., [2001] 2 C.T.C. 
2222 (TCC) (Mere fact that certain confidential information disclosed 
does not give right to further disclosures); Harris v. R., [2001] 1 C.T.C. 
148 (FCA); rev’g in part [2001] 1 C.T.C. 280 (FCTD) (Provision may not 
apply when issue relates to administration of the Act); Page v. Canada, 
[1996] 1 C.T.C. 2697 (TCC) (Minister ordered to produce records, but not 
tax returns, relating to decision not to assess other directors); Crestbrook 
Forest Industries v. Canada, [1991] 2 C.T.C. 195 (FCTD); aff'd [1992] 1 
C.T.C. 100 (FCA) (Confidential documents used by Minister as basis for 
assessment to be disclosed to taxpayer, even where supplied by other tax- 
payers who object to production); Diversified Holdings Ltd. v. Canada, 
[1991] 1 C.T.C. 118 (FCA) (Docket notations made by collection investi- 
gation officers on internal self-generated documents not based on informa- 


information; 
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tion given to Revenue Canada under the Act not confidential); Tyler y. 
MNR, [1991] 1 C.T.C, 13 (FCA) (Minister prohibited from communicat- 
ing information obtained under provision to RCMP during period in which 
drug trafficking charges remained outstanding). 


Definitions [s. 241]: “adjusted cost base’ — 54, 248(1); ‘authorized 
person” — 241(10); “business” — 248(1); “business number” — 248(1); 
“Canada” — 255; “Canadian film or video production certificate” — 
125.4(1); “corporation” — 248(1), Interpretation Act 35(1); “court of ap- 
peal” — 241(10); “designated person” — 241(10); “employed”, “em- 
ployer” — 248(1); “Federal Court of Appeal” — Federal Courts Act s. 3; 
“Her Majesty” — Interpretation Act 35(1); “individual”, ‘Minister’, 


“Newfoundland offshore area’, “non-resident”, “office” — 248(1); ‘‘offi- 
cial” — 241(10); “Parliament” — Interpretation Act 35(1); “person”, 
“prescribed”, “property” — 248(1); “province” — Interpretation Act 


35(1); “record”, “registered charity”, “registered pension plan” — 248(1); 
“related” — 251(2)-(6); “taxable income” — 2(2), 248(1); “taxpayer” — 
248(1); “taxpayer information” — 241(10); “this Act” — 241(11); “writ- 
ing” — Interpretation Act 35(1). 


242. Officers, etc., of corporations — Where a cor- 
poration commits an offence under this Act, any officer, 
director or agent of the corporation who directed, author- 
ized, assented to, acquiesced in or participated in the 
commission of the offence is a party to and guilty of the 
offence and is liable on conviction to the punishment pro- 
vided for the offence whether or not the corporation has 
been prosecuted or convicted. 


Related Provisions: 227.1 — Liability of directors; 236 — Corporate 
directors and officers entitled to execute documents: 


Selected Cases [s. 242]: Chilton Insurance Consultation Inc. v. Can- 
ada, [1996] 2 C.T.C. 185 (Sask QB) (Company struck off provincial Reg- 
ister still liable to file tax returns; director personally liable to penalty); R. 
v. Swendson, [1987] 2 C.T.C. 199 (Alta QB) (Although Crown need not 
prove mens rea, it must establish corporation’s guilt and defendant’s 
participation). 

Definitions [s. 242]: “corporation” — 248(1), Interpretation Act 35(1); 
“officer” — 248(1)‘‘office”’. 


Information Circulars: 73-10R3: Tax evasion. 


243.. Power to decrease punishment — Notwith- 
standing the Criminal Code or any other statute or law in 
force on June 30, 1948, the court has, in any prosecution 
or proceeding under this Act, no power to impose less 
than the minimum fine or imprisonment fixed by this Act 
or to suspend sentence. 


Procedure and Evidence 


244. (1) Information or complaint — An information 
or complaint under this Act may be laid or made by any 
officer of the Canada Customs and Revenue Agency, by a 
member of the Royal Canadian Mounted Police or by any 
person thereto authorized by the Minister and, where an 
information or complaint purports to have been laid or 
made under this Act, it shall be deemed to have been laid 
or made by a person thereto authorized by the Minister 
and shall not be called in question for lack of authority of 
the informant or complainant except by the Minister or by 
a person acting for the Minister or Her Majesty. 


(2) Two or more offences — An information or com- 
plaint in respect of an offence under this Act may be for 
one or more offences and no information, complaint, war- 
rant, conviction or other proceeding in a prosecution 
under this Act is objectionable or insufficient by reason of 
the fact that it relates to two or more offences. 


(3) Venue — An information or complaint in respect of 
an offence under this Act may be heard, tried or deter- 
mined by any court, judge or justice if the accused is resi- 
dent, carrying on business, found or apprehended or is in 


S. 244(7) 


custody within the territorial jurisdiction of the court, 
judge or justice, as the case may be, although the matter 
of the information or complaint did not arise within that 
jurisdiction. 


(4) Limitation period — An information or complaint 
under the provisions of the Criminal Code relating to 
summary convictions, in respect of an offence under this 
Act, may be laid or made at any time but not later than 8 
years after the day on which the matter of the information 
or complaint arose. 

Selected Cases [subsec. 244(4)]: Giles v. Print Three et al., [1988] | 
C.T.C. 1 (Ont SC) (Subpoena issued against director of taxation upheld 
because his testimony relevant to interpretation of provision and applica- 
tion of Charter); Smerchanski v. MNR, [1976] C.T.C. 488 (SCC) (Tax- 
payer who settled with Crown to avoid prosecution not permitted to im- 
pugn settlement on grounds of duress subsequent to expiry of limitation 
period). 


(5) Proof of service by mail — Where, by this Act or 
a regulation, provision is made for sending by mail a re- 
quest for information, notice or demand, an affidavit of an 
officer of the Canada Customs and Revenue Agency, 
sworn before a commissioner or other person authorized 
to take affidavits, setting out that the officer has knowl- 
edge of the facts in the particular case, that such a request, 
notice or demand was sent by registered letter on a named 
day to the person to whom it was addressed (indicating 
the address) and that the officer identifies as exhibits at- 
tached to the affidavit the post office certificate of regis- 
tration of the letter or a true copy of the relevant portion 
thereof and a true copy of the request, notice or demand, 
shall, in the absence of proof to the contrary, be received 
as evidence of the sending and of the request, notice or 
demand. 

Related Provisions: 244(11)— Presumption that affidavit valid; 
244(14) — Mailing date deemed to be date of notice; 248(7)(a) — Mail 


deemed received on day mailed; Interpretation Act 25(1) — Evidence is 
rebuttable. 


History: Subsec. 244(5) amended by replacing the words “Department of 
National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(f), proclaimed into force November 1, 1999. 


(6) Proof of personal service — Where, by this Act 
or a regulation, provision is made for personal service of 
a request for information, notice or demand, an affidavit 
of an officer of the Canada Customs and Revenue Agency 
sworn before a commissioner or other person authorized 
to take affidavits setting out that the officer has knowl- 
edge of the facts in the particular case, that such a request, 
notice or demand was served personally on a named day 
on the person to whom it was directed and that the officer 
identifies as an exhibit attached to the affidavit a true 
copy of the request, notice or demand, shall, in the ab- 
sence of proof to the contrary, be received as evidence of 
the personal service and of the request, notice or demand. 
Related Provisions: 244(11)— Presumption that affidavit valid; /nter- 
pretation Act 25(1) — Evidence is rebuttable. 

History: Subsec. 244(6) amended by replacing the words “Department of 
National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(f), proclaimed into force November |, 1999. 


(7) Proof of failure to comply — Where, by this Act 
or a regulation, a person is required to make a return, 
statement, answer or certificate, an affidavit of an officer 
of the Canada Customs and Revenue Agency, sworn 
before a commissioner or other person authorized to take 
affidavits, setting out that the officer has charge of the ap- 
propriate records and that after a careful examination and 
search of those records the officer has been unable to find 
in a given case that the return, statement, answer or certif- 
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icate, as the case may be, has been made by that person, 
shall, in the absence of proof to the contrary, be received 
as evidence that in that case that person did not make the 
return, statement, answer or certificate, as the case may 
be. 


Related Provisions: 244(11) — Presumption that affidavit valid; /nter- 
pretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(7) amended by replacing the words “Department of 
National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(f), proclaimed into force November 1, 1999. 


Selected Cases [subsec. 244(7)]: R. v. Jacques, [2000] 2 C.T.C. 475 
(BC SC) (Taxpayer unable to establish returns filed); Maritime 
Construction Ltd. y. Canada, [1989] 1 C.T.C. 306 (NB QB) (Appeals 
from convictions for failing to file returns allowed where trial judge re- 
fused to allow cross-examination on affidavits taken under provision). 


(8) Proof of time of compliance — Where, by this 
Act or a regulation, a person is required to make a return, 
statement, answer or certificate, an affidavit of an officer 
of the Canada Customs and Revenue Agency, sworn 
before a commissioner or other person authorized to take 
affidavits, setting out that the officer has charge of the ap- 
propriate records and that after careful examination of 
those records the officer has found that the return, state- 
ment, answer or certificate was filed or made on a partic- 
ular day, shall, in the absence of proof to the contrary, be 
received as evidence that it was filed or made on that day 
and not prior thereto. 


Related Provisions: 244(11) — Presumption that affidavit valid; Jnter- 
pretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(8) amended by replacing the words “Department of 
National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(f), proclaimed into force November 1, 1999. 


(9) Proof of documents — An affidavit of an officer 
of the Canada Customs and Revenue Agency, sworn 
before a commissioner or other person authorized to take 
affidavits, setting out that the officer has charge of the ap- 
propriate records and that a document annexed to the affi- 
davit is a document or true copy of a document, or a 
print-out of an electronic document, made by or on behalf 
of the Minister or a person exercising a power of the Min- 
ister or by or on behalf of a taxpayer, is evidence of the 
nature and contents of the document. 

Related Provisions: 231.5(1) — Copy of document seized or examined 


may be used in court proceedings; 244(11) — Presumption that affidavit 
valid; Interpretation Act 25(1) — Evidence is rebuttable. 


History; Subsec. 244(9) amended by replacing the words “Department of 
National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(f), proclaimed into force November 1, 1999. 


Subsec. 244(9) amended by 1998, c. 19, subsec. 237(1), in force June 18, 
1998. Subsec. 244(9) formerly read: 


(9) An affidavit of an officer of the Department of National Reve- 
nue, sworn before a commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and that a document annexed thereto is a document or 
true copy of a document made by or on behalf of the Minister or a 
person exercising the powers of the Minister or by or on behalf of a 
taxpayer, shall, in the absence of proof to the contrary, be received 
as evidence of the nature and contents of the document and shall be 
admissible in evidence and have the same probative force as the 
original document would have if it had been proven in the ordinary 
way. 


(10) Proof of no appeal — An affidavit of an officer of 
the Canada Customs and Revenue Agency, sworn before 
a commissioner or other person authorized to take affida- 
vits, setting out that the officer has charge of the appropri- 
ate records and has knowledge of the practice of the 
Agency and that an examination of those records shows 
that a notice of assessment for a particular taxation year 
or a notice of determination was mailed or otherwise 
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communicated to a taxpayer ona particular day under this 
Act and that, after careful examination and search of 
those records, the officer has been unable to find that a 
notice of objection or of appeal from the assessment or 
determination or a request under subsection 245(6), as the 
case may be, was received within the time allowed, shall, 
in the absence of proof to the contrary, be received as evi- 
dence of the statements contained in it. 


Related Provisions: 244(11) — Presumption that affidavit valid; Inter- 
pretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(10) amended by 1999, c. 17, subsec. 166(1), pro- 
claimed into force November 1, 1999. The subsec. formerly read: 


(10) An affidavit of an officer of the Department of National Reve- 
nue, sworn before a commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and has knowledge of the practice of the Department 
and that an examination of the records shows that a notice of assess- 
ment for a particular taxation year or a notice of determination was 
mailed or otherwise communicated to a taxpayer on a particular day 
pursuant to this Act and that, after careful examination and search 
of those records, the officer has been unable to find that a notice of 
objection or of appeal from the assessment or determination or a 
request under subsection 245(6), as the case may be, was received 
within the time allowed therefor, shall, in the absence of proof to 
the contrary, be received as evidence of the statements contained 
therein. 


(11) Presumption — Where evidence is offered under 
this section by an affidavit from which it appears that the 
person making the affidavit is an officer of the Canada 
Customs and Revenue Agency, it is not necessary to . 
prove the person’s signature or that the person is such an 
officer nor is it necessary to prove the signature or official 
character of the person before whom the affidavit was 
sworn. 

History: Subsec. 244(11) amended by replacing the words “Department 


of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(g), proclaimed into force November 1, 1999. 


(12) Judicial notice — Judicial notice shall be taken of 
all orders or regulations made under this Act without 
those orders or regulations being specially pleaded or 
proven. 


(13) Proof of documents — Every document purport- 
ing to have been executed under, or in the course of the 
administration or enforcement of, this Act over the name 
in writing of.the Minister, the Deputy Minister of Na- 
tional Revenue, the Commissioner of Customs and Reve- 
nue or an officer authorized to exercise a power or per- 
form a duty of the Minister under this Act is deemed to 
have been signed, made and issued by the Minister, the 
Deputy Minister, the Commissioner or the officer unless 
it has been called in question by the Minister or by a per- 
son acting for the Minister or Her Majesty. 


History: Subsec. 244(13) amended by 1999, c. 17, para. 169(f), pro- 
claimed into force November 1, 1999. The subsec. formerly read: 


(13) Every document purporting to have been executed under, or in 
the course of the administration or enforcement of, this Act over the 
name in writing of the Minister, the Deputy Minister of National 
Revenue or an officer authorized to exercise a power or perform a 
duty of the Minister under this Act is deemed to have been signed, 
made and issued by the Minister, the Deputy Minister or the officer 
unless it has been called in question by the Minister or by a person 
acting for the Minister or Her Majesty. 


Subsec. 244(13) amended by 1998, c. 19, subsec. 237(2), in force June 18, 
1998. The subsec. formerly read: 


(13) Every document purporting to be an order, direction, demand, 
notice, certificate, requirement, decision, assessment, discharge of 
mortgage or other document purporting to have been executed 
under, or in the course of administration or enforcement of, this Act 
over the name in writing of the Minister, the Deputy Minister of 
National Revenue or any officer authorized by regulation to exer- 
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cise powers or perform duties of the Minister under this Act shall be 
deemed to be a document signed, made and issued by the Minister, 
the Deputy Minister or the officer unless it has been called in ques- | 
tion by the Minister or by a person acting for the Minister or Her 
Majesty. 
“Deputy Minister of National Revenue” substituted for “Deputy Minister 
of National Revenue for Taxation” in subsec. 244(13), by 1994, c..13, sub- 
sec. 7(1), applicable May 12, 1994. 


(13.1) [Repealed] 


History: Subsec. 244(13.1) repealed by 1994, c. 13, s. 10, applicable May 
12, 1994. Subsec. (13.1) formerly read: 


(13.1) Revenue Canada, Taxation — The words “Revenue Can- 
ada, Taxation” and the words “Revenu Canada (Impét)” in any doc- 
ument issued or executed under or in the course of the administra- 
tion or enforcement of this Act over the name in writing of the 
Minister, the Deputy Minister of National Revenue for Taxation or 
any officer authorized by regulation to exercise powers or perform 
duties of the Minister under this Act are deemed to be a reference to 
the “Department of National Revenue” and “ministére du Revenu 
national’. 


Department of National Revenue Act (as amended by 1994, c. 
13) s. 3.1: 


3.1 Either or both of the expressions “Revenue Canada” and 
“Revenu Canada” may be used to refer to the Department of Na- 
tional Revenue. 


(14) Mailing date — For the purposes of this Act, where 
any notice or notification described in subsection 
149.1(6.3), 152(3.1), 165(3) or 166.1(5) or any notice of 
assessment or determination is mailed, it shall be pre- 
sumed to be mailed on the date of that notice or 
notification. 

Related Provisions: 244(5) — Proof of service by mail; 244(15) — 
Assessment deemed made on date of mailing; 248(7)(a) — Mail deemed 
received on day mailed; Interpretation Act 26 — Deadline on Sunday or 
holiday extended to next business day. 


History: Subsec. 244(14) amended by 1998, c. 19, subsec. 237(2), in 
force June 18, 1998. Subsec. 244(14) formerly read: 


(14) For the purposes of this Act, the day of mailing of any notice or 
notification described in subsection 149.1(6.3), 152(4) or 166.1(5) 
or of any notice of assessment shall be presumed to be the date of 
that notice or notification. 


Subsec. 244(14) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
191(1), to substitute “152(4) or 166.1(5)” for “152(4), 192(8) or 194(7)”. 


(15) Date when assessment made — Where any no- 
tice of assessment or determination has been sent by the 
Minister as required by this Act, the assessment or deter- 
mination is deemed to have been made on the day of 
mailing of the notice of the assessment or determination. 
Related Provisions: 244(5) — Proof of service by mail; 244(14) — 


Date of mailing presumed to be date of notice; Interpretation Act 26 — 
Deadline on Sunday or holiday extended to next business day. 


History: Subsec. 244(15) amended by 1998, c. 19, subsec. 237(2), in 
force June 18, 1998. Subsec. 244(15) formerly read: 


(15) Where any notice of an assessment has been sent by the Min- 
ister as required by this Act, the assessment shall be deemed to have 
been made on the day of mailing of the notice of the assessment. 


Selected Cases [subsecs. 244(14), (15)]: Gaudreau v. R., [1998] | 
C.T.C. 2769 (TCC) (Minister entitled to use old address even when corre- 
spondence from taxpayer shows new address, if no formal request for 
change of address). 


(16) Forms prescribed or authorized — Every form 
purporting to be a form prescribed or authorized by the 
Minister shall be deemed to be a form authorized under 
this Act by the Minister unless called in question by the 
Minister or by a person acting for the Minister or Her 
Majesty. 

Related Provisions: /nterpretation Act 32 — Deviations from a pre- 
scribed form. 


S. 244(20)(b)(ii)(B) 


History: Subsec. 244(16) substituted by 1994, c. 7, Sch. IT (1991, c. 49), 
subsec. 191(2). Subsec. 244(16) formerly read: 


(16) Every form purporting to be a form prescribed or authorized by 
the Minister shall be deemed to be a form prescribed by order of the 
Minister under this Act unless called in question by the Minister or 
some person acting for him or Her Majesty. 


Selected Cases [Subsec. 244(16)]: Cal Investments Ltd. v. Canada, 
[1990] 2 C.T.C. 418 (FCTD) (Waiver on prescribed form was valid even 
though missing corporate seal). 


(17) Proof of return in prosecution for offence — 
In any prosecution for an offence under this Act, the pro- 
duction of a return, certificate, statement or answer re- 
quired by or under this Act or a regulation, purporting to 
have been filed or delivered by or on behalf of the person 
charged with the offence or to have been made or signed 
by or on behalf of that person shall, in the absence of 
proof to the contrary, be received as evidence that the re- 
turn, certificate, statement or answer was filed or deliv- 
ered, or was made or signed, by or on behalf of that 
person. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


(18) Idem, in proceedings under Division J of Part 
|— In any proceedings under Division J of Part I, the 
production of a return, certificate, statement or answer re- 
quired by or under this Act or a regulation, purporting to 
have ‘been filed or delivered, or to have been made or 
signed, by or on behalf of the taxpayer shall in the ab- 
sence of proof to the contrary be received as evidence that 
the return, certificate, statement or answer was filed or 
delivered, or was made or signed, by or on behalf of the 
taxpayer. 

Related Provisions: /nterpretation Act 25(1) — Evidence is rebuttable. 


(19) Proof of statement of non-receipt — In any 
prosecution for an offence under this Act, an affidavit of 
an officer of the Canada Customs and Revenue Agency, 
sworn before a commissioner or other person authorized 
to take affidavits, setting out that the officer has charge of 
the appropriate records and that an examination of the 
records shows that an amount required under this Act to 
be remitted to the Receiver General on account of tax for 
a year has not been received by the Receiver General, 
shall, in the absence of proof to the contrary, be received 
as evidence of the statements contained therein. 


Related Provisions: 244(11) — Presumption that affidavit valid; /nter- 
pretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(19) amended by replacing the words “Department 
of National Revenue” with “Canada Customs and Revenue Agency” by 
1999, c. 17, para. 168(g), proclaimed into force November 1, 1999. 


(20) Members of partnerships — For the purposes of 
this Act, 


(a) a reference in any notice or other document to the 
firm name of a partnership shall be read as as a refer- 
ence to all the members thereof; and 


(b) any notice or other document shall be deemed to 
have been provided to each member of a partnership if 
the notice or other document is mailed to, served on or 
otherwise sent to the partnership 


(i) at its latest known address or place of business, 
or 


(11) at the latest known address 


(A) where it is a limited partnership, of any 
member thereof whose liability as a member is 
not limited, or 


(B) in any other case, of any member thereof. 
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Related Provisions: 96(3) — Election by members; 152(1.4)-(1.8) — 
Binding determination of partnership income or loss; 224(6) — Service of 
garnishment notice on partnership. 


History: Subsec. 244(20) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 191(3). 


(21) Proof of return filed — For the purposes of this 
Act, a document presented by the Minister purporting to 
be a print-out of the information in respect of a taxpayer 
received under section 150.1 by the Minister from a per- 
son shall be received as evidence and, in the absence of 
evidence to the contrary, is proof of the return filed by the 
person under that section. 


Related Provisions: /nterpretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(21) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
138, applicable to 1992 et seq. 


(22) Filing of information returns — Where a person 
who is required by this Act or a regulation to file an infor- 
mation return in prescribed form with the Minister meets 
the criteria specified in writing by the Minister, the person 
may at any time file the information return with the Min- 
ister by way of electronic filing (within the meaning as- 
signed by subsection 150.1(1)) and the person shall be 
deemed to have filed the information return with the Min- 
ister at that time, and a document presented by the Min- 
ister purporting to be a print-out of the information so re- 
ceived by the Minister shall be received as evidence and, 
in the absence of evidence to the contrary, is proof of the 
information return so deemed to have been filed. 

Related Provisions: Reg. 205.1 — Electronic filing of information re- 


turns required if more than 500 returns being filed; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(22) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
138, applicable after 1991. 


Selected Cases [s. 244]: Sykes y. R., [1998] 1 C.T.C. 2639 (TCC) 
(Computer-generated copies of assessments insufficient to establish date 
of mailing). 


Definitions [s. 244]: “assessment”, “business” — 248(1); “Canada Cus- 
toms and Revenue Agency” — Canada Customs and Revenue Agency Act 
s. 4(1); “Commissioner of Customs and Revenue” — Canada Customs 
and Revenue Agency Act s. 25; “day of mailing’ — 244(14); “Her Maj- 


esty” — Interpretation Act 35(1); “Minister”, “person”, “prescribed”, “re- 
“taxpayer” — 


cord”, “regulation” — 248(1); “taxation year” — 249; 
248(1); “writing” — Interpretation Act 35(1). 


PART XVI — TAX AVOIDANCE 


245. [General Anti-Avoidance Rule — GAAR] — 
(1) Definitions — In this section, 


‘tax benefit”? means a reduction, avoidance or deferral of 
tax or other amount payable under this Act or an increase 
in a refund of tax or other amount under this Act; 


Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-44: 
Utilization of deductions and credits within a related corporate group. 


“‘tax consequences” to a person means the amount of in- 
come, taxable income, or taxable income earned in Can- 
ada of, tax or other amount payable by or refundable to 
the person under this Act, or any other amount that is rel- 
evant for the purposes of computing that amount; 


“‘transaction”’ includes an arrangement or event. 


Related Provisions: 233.1(1)“transaction’” — Parallel definition for re- 
porting non-arm’s length transactions with non-residents; 247(1) — Paral- 
lel definition re transfer pricing. 


Selected Cases [subsec. 245(1)]: Gibson Petroleum Co. v. R., [1997] 
3 C.T.C. 2453 (TCC) (Fair market value of the assets had been used to 
determine capital cost and assets had been acquired for purpose of gaining 
or producing income; no application of provision); Central Supply Co. 
(1972) Ltd. v. R., [1997] 3 C.T.C. 102 (FCA) (Deductions permitted under 
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specific provisions of the Act may nevertheless unduly or artificially re- 
duce income); Foremanet et al. v MNR, [1996] 1 C.T.C. 265 (FCTD) 
(Statutory language required where “series” of transactions attacked); 
Fording Coal Ltd. v. Canada, {1996} 1 C.T.C. 230 (FCA) (Successor rules 
construed from perspective of normal business practice and public purpose 
in determining artificiality. (Majority decision)). 

Interpretation Bulletins: IT-233R: Lease-option agreements; sale- 
leaseback agreements (archived); IT-532: Part I.3—tax on large 
corporations. 


(2) General anti-avoidance provision [GAAR] — 
Where a transaction is an avoidance transaction, the tax 
consequences to a person shall be determined as is rea- 
sonable in the circumstances in order to deny a tax benefit 
that, but for this section, would result, directly or indi- 
rectly, from that transaction or from a series of transac- 
tions that includes that transaction. 


Related Provisions: 56(2) — Indirect payments; 246 — Benefit con- 
ferred on a person; 247(2)(b)Gi) — GAAR test in transfer-pricing rules; 
248(10) — Series of transactions; Canada-U.S. Tax Treaty:Art. XXIX-A: 
Limitations on using treaty benefits. 


Selected Cases [subsec. 245(2)]: Nadeau v. R., [1999] 3 C.T.C. 2235 
(TCC) (Scheme of statute is that surplus is to be withdrawn by dividends); 
Husky Oil Ltd. v. Canada, [1995] 1 C.T.C. 460 (FCA); affirming [1995] 1 
C.T.C. 2184 (TCC) (Tax benefit was obtained, but not “conferred” by 
arm’s length party; provision inapplicable. Appeal to FCA dismissed.). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-489R: Non-arm’s length sale of shares to a 
corporation. 


Information Circulars: 88-2 and Supplement: General anti-avoidance 
rule — section 245 of the Income Tax Act. 


1.T. Technical News: No. 3 (loss utilization within a corporate group); 
No. 9 (loss consolidation within a corporate group); No. 16 (Neuman case; 
Duha Printers case and GAAR ‘statistics; Continental Bank case); No. 19 
(Change in position in respect of GAAR — section 7); No. 22 (general 
anti-avoidance rule); No. 25 (refreshing losses); No. 30 (corporate loss 
utilization transactions; tax avoidance). 


Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-42: 
Transfer of shares; ATR-43: Utilization of a non-resident-owned invest- 
ment corporation as a holding corporation; ATR-44: Utilization of deduc- 
tions and credits within a related corporate group; ATR-47: Transfer of 
assets to Realtyco; ATR-50: Structured settlement; ATR-53: Purification 
of a small business corporation; ATR-54: Reduction of paid-up capital; 
ATR-55: Amalgamation followed by sale of shares; ATR-56: Purification 
of a family farm corporation; ATR-57: Transfer of property for estate 
planning purposes; ATR-58: Divisive reorganization; ATR-60: Joint ex- 
ploration corporations; ATR-66: Non-arm’s length transfer of debt fol- 
lowed by a winding-up and a sale of shares. 


(3) Avoidance transaction — An avoidance transac- 
tion means any transaction 


(a) that, but for this section, would result, directly or 
indirectly, in a tax benefit, unless the transaction may 
reasonably be considered to have been undertaken or 
arranged primarily for bona fide purposes other than to 
obtain the tax benefit; or 


(b) that is part of a series of transactions, which series, 
but for this section, would result, directly or indirectly, 
in a tax benefit, unless the transaction may reasonably 
be considered to have been undertaken or arranged 
primarily for bona fide purposes other than to obtain 
the tax benefit. 


Related Provisions: 248(10) — Series of transactions. 


Selected Cases [subsec. 245(3)]: Frasev'Milner Casgrain v. MNR, 
[2002] 4 C.T.C. 210 (FCTD) (Tax planning information may be relevant 
to purpose test); Canadian Pacific Ltd. y. R., [2002] 2 C.T.C. 197 (FCA); 
aff’ g [2001] 1 C.T.C. 2190 (TCC) (Transaction cannot be re-characterized 
to make it an avoidance transaction); OSFC Holdings Ltd. v. R., [2001] 4 
C.T.C. 82 (FCA); aff’ g [1999] 3 C.T.C. 2649 (TCC) (Person receiving tax 
benefit need not be same person that arranged transactions); Fredette v. R., 
[2001] 3 C.T.C. 2468 (TCC) (“Stacked” partnerships for income deferral 
purposes were a misuse or abuse of statutory provisions); Owen Holdings 
Ltd. v. R., [1997] 3 C.T.C. 2286 (TCC) (Legislative drafting documents 
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relating to s. 245 not subject to production); RMM Canadian Enterprises 
Inc, v. R., [1997] 3. C.T.C. 2103 (TCC) (Scheme would have been caught 
by GAAR if other rules had been insufficient); McNichol v. Canada, 
[1997] 2 C.T.C. 2088 (TCC) (Choice of one method of accomplishing 
transaction over another resulted in tax benefit). 

Information Circulars: 88-2 and Supplement: General anti-avoidance 
rule — section 245 of the Income Tax Act. 

Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-42: 
Transfer of shares; ATR-44: Utilization of deductions and credits within a 
related corporate group; ATR-54: Reduction of paid-up capital; ATR-55: 
Amalgamation followed by sale of shares; ATR-56: Purification of a fam- 
ily farm corporation; ATR-57: Transfer of property for estate planning 
purposes; ATR-58: Divisive reorganization. 


(4) Where subsec. (2) does not apply — For greater 
certainty, subsection (2) does not apply to a transaction 
where it may reasonably be considered that the transac- 
tion would not result directly or indirectly in a misuse of 
the provisions of this Act or an abuse having regard to the 
provisions of this Act, other than this section, read as a 
whole. 


_ Proposed Amendment — 245(4) - 
Application to Regs, etc. 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: (18) That, for greater certainty, subsection 
245(4) of the Act has operated from its inception to exclude a 
transaction from the operation of subsection 245(2) of the Act 
only where it may reasonably be considered that the transaction 
would not result directly or indirectly in a misuse of the provi- 
sions of the Income Tax Act, the Income Tax Regulations, the 
Income Tax Application Rules, any enactments amending the In- 
come Tax Act, the Income Tax Regulations, the Income Tax Ap- 
plication Rules or a tax treaty, or in an abuse having eee to 
those provisions, read as a whole. — 


Federal budget, Supplementary Information, March 23, 
2004: General Anti-Avoidance Rule 


A statutory general anti-avoidance n 
come Tax Act in 1988. This rule is intended to prevent abusive or 


artificial tax avoidance schemes, without interfering with legiti- 


mate commercial and family transactions. In seeking to distin- 
guish between legitimate tax planning and abusive tax avoidance, 
the general anti-avoidance rule aims to establish a reasonable 
balance between the protection of the tax base and the need Be 
certainty for taxpayers in planning their affairs. 

Budget 2004 proposes to. Clarify. that the Act’s general anti- 
avoidance rule applies to a misuse or abuse of the provisions of 
the Income Tax Regulations, the Income Tax Application Rules 
(ITARs), and any enactments amending the Act, Regulations or 
ITARs, as well as to a misuse or he of a tax Ry, 


Selected Cases [subsec. DaSANl Canada Trustco Mortgage Co. v. 
R., [2004] 2 C.T.C. 276 (FCA); aff’ g [2003] 4 C.T.C. 2009 (TCC) (No 
clear and unambiguous policy demonstrated); C/T Financial Ltd. v. R., 
[2004] 1 C.T.C. 2992 (TCC) (Claiming CCA on artificially inflated values 
was abuse of subsec. 20(1). Minister has no discretion as to application of 
GAAR); Produits Forestiers Donohue Inc. c. R., [2003] 3 C.T.C. 160 
(FCA) (No evidence of underlying purpose; no abuse). 

1.T. Technical News: See under 245(2). 

Advance Tax Rulings: ATR-42: Transfer of shares; ATR-44: Utiliza- 
tion of deductions and credits within a related corporate group; ATR-54: 
Reduction of paid-up capital; ATR-55: Amalgamation followed by sale of 
shares; ATR-56: Purification of a family farm corporation; ATR-58: Divi- 
sive reorganization. 


(5) Determination of tax consequences — Without 
restricting the generality of subsection (2), 
(a) any deduction in computing income, taxable in- 
come, taxable income earned in Canada or tax payable 
or any part thereof may be allowed or disallowed in 
whole or in part, 
(b) any such deduction, any income, loss or other 
amount or part thereof may be allocated to any person, 
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(c) the nature of any payment or other amount may be 
recharacterized, and 


(d) the tax effects that would otherwise result from the 
application of other provisions of this Act may be 
ignored, 


in determining the tax consequences to a person as is rea- 
sonable in the circumstances in order to deny a tax benefit 
that would, but for this section, result, directly or indi- 
rectly, from an avoidance transaction. 


(6) Request for adjustments — Where with respect 
to a transaction 


(a) a notice. of assessment, reassessment or additional 
assessment involving the application of subsection (2) 
with respect to the transaction has been sent to a per- 
son, or 


(b) a notice of determination pursuant to subsection 
152(1.11) has been sent to a person with respect to the 
transaction, 


any person (other than a person referred to in paragraph 
(a) or (b)) shall be entitled, within 180 days after the day 
of mailing of the notice, to request in writing that the 
Minister make an assessment, reassessment or additional 
assessment applying subsection (2) or make a determina- 
tion applying subsection 152(1.11) with respect to that 
transaction. 

Related Provisions: 166.1 — Extension of time by Minister; 167(1) — 


Application to Tax Court of Canada for time extension; 244(10) — Proof 
that no notice of objection filed. 


Selected Cases [Subsec. 245(6)]: S.7.B. Holdings Ltd. v. R., [2003] | 
C.T.C. 36 (FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR 
need not appear on face of assessment. GAAR can be used as alternative 
assessing mechanism. GAAR cannot be used by taxpayers for self-assess- 
ment; only Minister can do so, by way of assessment). 


(7) Exception — Notwithstanding any other provision 
of this Act, the tax consequences to any person, following 
the application of this section, shall only be determined 
through a notice of assessment, reassessment, additional 
assessment or determination pursuant to subsection 
152(1.11) involving the application of this section. 
Selected Cases [subsec. 245(7)]: S.7.B. Holdings Ltd. v. R., [2003] | 
C.T.C. 36 (FCA); aff’ g [2002] | C.T.C. 2814 (TCC) (Reliance on GAAR 
need not appear on face of assessment. GAAR can be used as alternative 
assessing mechanism. GAAR cannot be used by taxpayers for self-assess- 
ment; only Minister can do so, by way of assessment). 


(8) Duties of Minister — On receipt of a request by a 
person under subsection (6), the Minister shall, with all 
due dispatch, consider the request and, notwithstanding 
subsection 152(4), assess, reassess or make an additional 
assessment or determination pursuant to subsection 
152(1.11) with respect to that person, except that an as- 
sessment, reassessment, additional assessment or determi- 
nation may be made under this subsection only to the ex- 
tent that it may reasonably be regarded as relating to the 
transaction referred to in subsection (6). 


Related Provisions: 165(1.1) — Limitation of right to object to assess- 
ments or redetermination; 169(2)(a) — Limitation of right to appeal. 


Selected Cases [subsec. 245(8)]: 8.7.B. Holdings Ltd. y. R., {2003] | 
C.T.C. 36 (FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR 
need not appear on face of assessment. GAAR can be used as alternative 
assessing mechanism. GAAR cannot be used by taxpayers for self-assess- 
ment; only Minister can do so, by way of assessment). 


Selected Cases [s. 245]: Imperial Oil Ltd. v. R., [2004] 2 C.T.C. 190 
(FCA) (Policy underlying misuse or abuse must be clear. Taking advan- 
tage of loophole not necessarily a misuse. Some provisions may be invita- 
tions to act); Hill v. R., [2003] 4 C.T.C. 2548 (TCC) (Payment of obliga- 
tion can be funded by creditor without making a circular transaction. 
Minister must do more than recite the provision to demonstrate underlying 
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purpose); Imperial Oil Ltd. v. R.,; (2003) 4 C.T.C. 177 (FCA) (Cash man- 
agement system was not abuse of Act; possibility of double taxation); 
Jabin Investments Ltd. v. R., [2003] 2 C.T.C. 25 (FCA) (If a provision of 
the Act is not used, it follows that it cannot have been misused); Mathew 
v. R., [2003] 1.C.T.C. 2045 (TCC) (Constitutionality of GAAR approved); 
Produits Forestiers Donohue Inc., [2003] 3 C.T.C. 160 (FCA) (Loss on 
disposition of shares when many of underlying assets retained in corporate 
group not misuse or abuse); Duncan v. R., [2002] 4 C.T.C. 1 (FCA); aff’ g 
[2001] 2 C.T.C. 2284 (TCC) (Statutory purpose of CCA scheme apparent 
and was abused by transactions); Canadian Pacific Ltd. v. R., [2002] 2 
C.T.C. 197 (FCA); aff g [2001] 1 C.T.C. 2190 (TCC) (Transaction as a 
whole must be considered); 722540 Ontario Inc., [2002] 1 C.T.C. 2872 
(TCC) (Loan proceeds not used for purposes of gaining income, but solely 
to get access to tax losses; interest not deductible); Geransky v. R., [2001] 
2 C.T.C. 2147 (TCC) (Using specific provisions of the Act in course of 
commercial transaction and applying them in accordance with their terms 
is not “misuse or abuse”); Gregory v. R., [2000] 4 C.T.C. 271 (FCA) (Fac- 
tual background needed to determine whether provision unconstitutional 
for vagueness); Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); affg 
[1999] 4 C.T.C. 108 (BC SC) (Additional award beyond punitive damages 
not warranted); Husky Oil Ltd. v. R., [1999] 4 C.T.C. 2691 (TCC) (GAAR 
not applicable where proper business actions taken); OSFC Holdings Ltd. 
v. R., [1999] 3 C.T.C. 2649 (TCC); aff'd OSFC Holdings Ltd. y. R., [2001] 
4 C.T.C. 82 (FCA) (Incidental application of relieving provision insuffi- 
cient to avoid application of rule); Jabs Construction Ltd. v. R., [1999] 3 
C.T.C. 2556 (TCC) (Where specific provision allows for mitigation of tax 
results, no abuse, but rather, use of Act). 


Selected Cases [old (pre-GAAR) s. 245]: Shell Canada Ltd. v. R., 
[1999] 4 C.T.C. 313 (SCC); rev’ g Shell Canada Ltd. v. R.; [1998] 2 C.T.C. 
207 (FCA); rev’g on other grounds [1997] 3 C.T.C. 2238 (TCC) (Object 
and spirit rule cannot be invoked in face of clear statutory provisions); 
Bigras yv. R., [1999] 1 C.T.C. 2374 (TCC) (Provision applicable only 
where income amount sought to be made a capital gain. Courts will not 
add transactions to a series); Adams y. R., [1998] 2 C.T.C. 333 (FCA); 
rev’g [1996] 1 C.T.C. 2916 (TCC) (Tenant inducement payment by part- 
ners to themselves disallowed); Schultz (T.M.G.) v. Canada, {1993] 2 
C.T.C. 2409 (TCC) (Provision [former 245(1)] not void for vagueness); 
Mark Resources Inc. v. Canada, [1993] 2 C.T.C. 2259 (TCC) (Structure 
intended to permit foreign affiliate to use foreign losses at cost to resident 
taxpayer of interest expense on money borrowed to contribute capital to 
affiliate did not result in artificial reduction of income); W.F. Botkin 
Construction Ltd. v. Canada, [1993] 1 C.T.C. 2765 (TCC) (Loss on loan 
guarantee nil where no commercial reality to transaction other than to ben- 
efit taxpayer’s children); Rosner Management Inc. v. MNR, [1993] | 
C.T.C. 2153 (TCC) (Corporation had no substance; test under former sub- 
sec. 247(3) was whether corporation would have been incorporated but for 
tax advantage); Nueman (M.) vy. MNR, [1992] 2 C.T.C. 2074 (TCC); aff'd 
(Dec. 14, 1993), Doc. T-2281-92 (FCTD) (Transaction solely for tax pur- 
poses not contrary to Act); Moloney (M.) v. Canada, [1992] 2 C.T.C. 227 
(FCA); leave to appeal to SCC refused (1993), 154 N.R. 244 (note) (Sole 
purpose of “scheme” was to obtain tax refunds, not to earn income); 
Kieboom (A.) v. MNR, [1992] 2 C.T.C. 59 (FCA) (Taxpayer “transferred 
property” to related parties by reducing his equity in a corporation from 90 
to 50 percent on the subscription for shares by, the related parties); 
Goulard v. MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest deductions al- 
lowed since reasonable and did not artificially reduce taxpayer’s income); 
Friedberg v. Canada, [1992] | C.T.C. 1 (FCA); aff'd [1993] 2 C.T.C. 306 
(SCC) (Little used but generally accepted accounting method did not arti- 
ficially reduce taxpayer’s income); Canada y, Irving Oil Ltd., [1991] 1 
C.T.C. 350 (FCA); leave to appeal to SCC refused (1991), 136 N.R. 320 
(note), (sub nom. /rving Oil Ltd. vy. MNR) (Oil sold to offshore company 
which resold to resident for higher price did not artificially reduce 
income); Compagnie Idéal Body Inc. v. Canada, [1989] 2 C.T.C. 187 
(FCTD) (Bonus paid not avoidance transaction where there was history of 
such payments; amount unreasonable in the circumstances); R. v. Lyall, 
[1977] C.T.C. 267 (Ont Co Ct) (Specific provisions of Income Tax Act 
prevail over more general provision of Canada Evidence Act). 


Definitions [s. 245]: “assessment”, “Minister”, “person” — 248(1); “se- 


ries of transactions” — 248(10); “tax benefit”, “tax consequences” — 
245(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “transaction” — 245(1); “writing” — Interpreta- 


tion Act 35(1). 


Information Circulars [s. 245]: 88-2 and Supplement: General anti- 
avoidance rule — section 245 of the Income Tax Act. 


246. (1) Benefit conferred on a person — Where at 
any time a person confers a benefit, either directly or indi- 
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rectly, by any means whatever, on a taxpayer, the amount 
of the benefit shall, to the extent that it is not otherwise 
included in the taxpayer’s income or taxable income 
earned in Canada under Part I and would be included in 
the taxpayer’s income if the amount of the benefit were a 
payment made directly by the person to the taxpayer and 
if the taxpayer were resident in Canada, be 


(a) included in computing the taxpayer’s income or 
taxable income earned in Canada under Part I for the 
taxation year that includes that time; or 


(b) where the taxpayer is a non-resident person, 
deemed for the purposes of Part XIII to be a payment 
made at that time to the taxpayer in respect of pro- 
perty, services or otherwise, depending on the nature 
of the benefit. 


Related Provisions: 56(2) — Inclusion in income of indirect payments; 
142.7(4) — Deemed value of property on rollover from foreign bank sub- 
sidiary to branch. 


Selected Cases [subsec. 246(1)]: Vaillancourt y. Canada, [1991] 2 
C.T.C. 42 (FCA) (Condominium was residential and within Class 31); 
Laxton yv. Canada, {1989] 2 C.T.C.85 (FCA) (interest-free loan in lieu of 
management fees was “benefit” within scope of provision); Boardman et 
al. y. R., [1986] 1 C.T.C. 103 (FCTD); appealed to FCA (Dec. 20, 1985), 
File A-1015-85 (Transfer of real property to spouse pursuant to court or- 
der was benefit to transferor equal to amount of the property’s fair market 
value); R. v. Littler, [1978] C.T.C. 235 (FCA) (Difference between price 
and fair market value in transaction between father and sons not gift); 
Phaneuf Estate v. R., [1978] C.T.C. 21 (FCTD) (Difference between fair 
market value and price of shares purchased by employee pursuant to con- 
trolling shareholder’s will was gift, not employee benefit); R. v. - 
Immobiliaire Canada Ltd., {1977} C.T.C. 481 (FCTD) (Canadian subsidi- 
ary purchased debt obligation from parent and also paid parent amount 
corresponding to accrued interest conferred benefit on parent to the extent 
it received full value of accumulated interest without deduction for with- 
holding tax); Levine Estate v. MNR, [1973] C.T.C. 219 (FCTD) (Where 
father and a son both given right to subscribe to new shares but only the 
son did so, father benefitted son to extent son’s equity interest increased). 


Interpretation Bulletins: IT-432R2: Benefits. conferred on 


shareholders. 


(2) Arm’s length — Where it is established that a trans- 
action was entered into by persons dealing at arm’s 
length, bona fide and not pursuant to, or as part of, any 
other transaction and not to effect payment, in whole or in 
part, of an existing or future obligation, no party thereto 
shall be regarded, for the purpose of this section, as hav- 
ing conferred a benefit on a party with whom the first- 
mentioned party was so dealing. 


Interpretation Bulletins [subsec. 246(2)]: IT-432R2: Benefits con- 
ferred on shareholders. 


Related Provisions [s. 246]: 56(2) — Indirect ees Be 245(2) — 
General anti-avoidance rule. 


Definitions [s. 246]: * 


; “arm’s length” — 251(1); 


“Canada” — 255; “non-resident”, “person”, “‘property” — 248(1); “resi- 
dent in Canada” — 250; “taxable income earned in Canada” — 115(1), 
248(1); “taxation year” — 249; “taxpayer” — 248(1). 


PART XVI.1 — TRANSFER PRICING 


247. (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


‘“‘arm’s length allocation” means, in respect of a transac- 
tion, an allocation of profit or loss that would have oc- 
curred between the participants in the transaction if they 
had been dealing at arm’s length with each other. 


Related Provisions: 9(1) — Normal computation of profit. 


History: The definition “arm’s length allocation” in subsec. 247(1) added 
by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that 
begin after 1997. 
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“arm’s length transfer price’? means, in respect of a 
transaction, an amount that would have been a transfer 
price in respect of the transaction if the participants in the 
transaction had been dealing at arm’s length with each 
other. _ 

History: The definition “arm’s length allocation” in subsec. 247(1) added 


by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that 
begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 


“documentation-due date” for a taxation year or fiscal 
period of a person or partnership means 


(a) in the case of a person, the person’s filing-due date 
for the year; or 


(b) in the case of a partnership, the day on or before 
which a return is required by section 229 of the Jn- 
come Tax Regulations to be filed in respect of the pe- 
riod or would be required to be so filed if that section 
applied to the partnership. 

History: The definition “documentation-due date” in subsec. 247(1) ad- 


ded by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods 
that begin after 1997. 


“qualifying cost contribution arrangement” means an 
arrangement under which reasonable efforts are made by 
the participants in the arrangement to establish a basis for 
contributing to, and to contribute on that basis to, the cost 
of producing, developing or acquiring any property, or ac- 
quiring or performing any services, in proportion to the 
benefits which each participant is reasonably expected to 
derive from the property or services, as the case may be, 
as a result of the arrangement. 


Related Provisions: 247(4) — Contemporaneous documentation. 


History: The definition “qualifying cost contribution arrangement” in 
subsec. 247(1) added by 1998, c. 19, s. 238, applicable to taxation years 
and fiscal periods that begin after 1997. 


“tax benefit’? means a reduction, avoidance or deferral of 
tax or other amount payable under this Act or an increase 
in a refund of tax or other amount under this Act. 

History: The definition “tax benefit” in subsec. 247(1) added by 1998, c. 


19, s. 238, applicable to taxation years and fiscal periods that begin after 
1997. ; 


“transaction” includes an arrangement or event. 


Related Provisions: 233.1(1)“‘transaction” — Parallel definition for re- 
porting non-arm’s length transactions with non-residents; 245(1) — Paral- 
lel definition for general anti-avoidance rule. 


History: The definition “transaction” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 
1997. 


“transfer price’? means, in respect of a transaction, an 
amount paid or payable or an amount received or receiva- 
ble, as the case may be, by a participant in the transaction 
as a price, a rental, a royalty, a premium or other payment 
for, or for the use, production or reproduction of, property 
or as consideration for services (including services pro- 
vided as an employee and the insurance or reinsurance of 
risks) as part of the transaction. 

History: The definition “transfer price” in subsec. 247(1) added by 1998, 


c. 19, s. 238, applicable to taxation years and fiscal periods that begin after 
1997. 


Information Circulars: 87-2R: International transfer pricing. 
“transfer pricing capital adjustment” of a taxpayer for 
a taxation year means the total of 

(a) all amounts each of which is 


(i) Y2 of the amount, if any, by which the adjusted 
cost base to the taxpayer of a capital property 
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(other than a depreciable property) is reduced in 
the year because of an adjustment made under sub- 
section (2), 


(ii) */4 of the amount, if any, by which the adjusted 
cost base to the taxpayer of an eligible capital ex- 
penditure of the taxpayer in respect of a business is 
reduced in the year because of an adjustment made 
under subsection (2), or 


(111) the amount, if any, by which the capital cost to 
the taxpayer of a depreciable property is reduced in 
the year because of an adjustment made under sub- 
section (2); and 


(b) all amounts each of which is that proportion of the 
total of 


(i) 2 of the amount, if any, by which the adjusted 
cost base to a partnership of a capital property 
(other than a depreciable property) is reduced in a 
fiscal period that ends in the year because of an ad- 
justment made under subsection (2), 


(ii) 4 of the amount, if any, by which the adjusted 
cost base to a partnership of an eligible capital ex- 
penditure of the partnership in respect of a business 
is reduced in a fiscal period that ends in the year 
because of an adjustment made under subsection 
(2), and 


(iii) the amount, if any, by which the capital cost to 
a partnership of a depreciable property is reduced 
in the period because of an adjustment made under 
subsection (2), 


that 


(iv) the taxpayer’s share of the income or loss of 
the partnership for the period 


is of 
(v) the income or loss of the partnership for the 
period, 


and where the income and loss of the partnership are 
nil for the period, the income of the partnership for the 
period is deemed to be $1,000,000 for the purpose of 
determining a taxpayer’s share of the partnership’s in- 
come for the purpose of this definition. 


History: The definition “transfer pricing capital adjustment” in subsec. 
247(1) amended by 2001, c. 17, subsec. 187(1), applicable to taxation 
years that end after February 27, 2000 except that, for a taxation year of a 
taxpayer that includes February 28, 2000 or October 17, 2000, or began 
after February 28, 2000 and ended before October 17, 2000, the reference 
to the fraction “'/2” shall be read as a reference to the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the taxpayer for that year. 
The definition formerly read: 


“transfer pricing capital adjustment” of a taxpayer for a taxation 
year means the total of 


(a) all amounts each of which is 


(i) 3/4 of the amount, if any, by which the adjusted cost 
base to the taxpayer of a capital property (other than a de- 
preciable property) or an eligible capital expenditure of the 
taxpayer in respect of a business is reduced in the year be- 
cause of an adjustment made under subsection (2), or 


(11) the amount, if any, by which the capital cost to the tax- 
payer of a depreciable property is reduced in the year be- 
cause of an adjustment made under subsection (2); and 


(b) all amounts each of which is that proportion of the total of 


(i) 3/4 of the amount, if any, by which the adjusted cost 
base to a partnership of a capital property (other than a de- 
preciable property) or an eligible capital expenditure of a 
partnership in respect of a business is reduced in a fiscal 
period that ends in the year because of an adjustment made 
under subsection (2), and 
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(ii) the amount, if any, by which the capital cost to a part- 
nership of a depreciable property is reduced in the period 
because of an adjustment made under subsection (2), 
that 
(iii) the taxpayer’s share of the income or loss of the part- 
nership for the period 
is of 
(iv) the income or loss of the partnership for the period, 
and where the income and loss of the partnership are nil for the 
period, the income of the partnership for the period is deemed 
to be $1,000,000 for the purpose of determining a taxpayer’s 
share of the partnership’s income for the purpose of this 
definition. 
The definition “transfer pricing capital adjustment” in subsec. 247(1) ad- 
ded by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods 
that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 


“transfer pricing capital setoff adjustment” of a tax- 
payer for a taxation year means the amount, if any, that 
would be the taxpayer’s transfer pricing capital adjust- 
ment for the year if the references, in the definition 
“transfer pricing capital adjustment’, to “reduced” were 
read as “increased”. 

History: The definition “transfer pricing capital setoff adjustment” in 


subsec. 247(1) added by 1998, c. 19, s. 238, applicable to taxation years 
and fiscal periods that begin after 1997. 


“transfer pricing income adjustment” of a taxpayer for 
a taxation year means the total of all amounts each of 
which is the amount, if any, by which an adjustment made 
under subsection (2) (other than an adjustment included in 
determining a transfer pricing capital adjustment of the 
taxpayer for a taxation year) would result in an increase in 
the taxpayer’s income for the year or a decrease in a loss 
of the taxpayer for the year from a source if that adjust- 
ment were the only adjustment made under subsection 
Ge). 

History: The definition “transfer pricing income adjustment” in subsec. 


247(1) added by 1998, c. 19, s. 238, applicable to taxation years and fiscal 
periods that begin after 1997. 


“transfer pricing income setoff adjustment” of a tax- 
payer for a taxation year means the total of all amounts 
each of which is the amount, if any, by which an adjust- 
ment made under subsection (2) (other than an adjustment 
included in determining a transfer pricing capital setoff 
adjustment of the taxpayer for a taxation year) would re- 
sult in a decrease in the taxpayer’s income for the year or 
an increase in a loss of the taxpayer for the year from a 
source if that adjustment were the only adjustment made 
under subsection (2). 

History: The definition “transfer pricing income setoff adjustment” in 


subsec. 247(1) added by 1998, c. 19, s. 238, applicable to taxation years 
and fiscal periods that begin after 1997. 


(2) Transfer pricing adjustment — Where a taxpayer 
or a partnership and a non-resident person with whom the 
taxpayer or the partnership, or a member of the partner- 
ship, does not deal at arm’s length (or a partnership of 
which the non-resident person is a member) are partici- 
pants in a transaction or a series of transactions and 


(a) the terms or conditions made or imposed, in re- 
spect of the transaction or series, between any of the 
participants in the transaction or series differ from 
those that would have been made between persons 
dealing at arm’s length, or 


(b) the transaction or series 


(i) would not have been entered into between per- 
sons dealing at arm’s length, and 
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(ii) can reasonably be considered not to have been 
entered into primarily for bona fide purposes other 
than to obtain a tax benefit, — 


any amounts that, but for this section and section 245, 
would be determined for the purposes of this Act in re- 
spect of the taxpayer or the partnership for a taxation year 
or fiscal period shall be adjusted (in this section referred 
to as an “‘adjustment”) to the quantum or nature of the 
amounts that would have been determined if, 


(c) where only paragraph (a) applies, the terms and 
conditions made or imposed, in respect of the transac- 
tion or series, between the participants in the transac- 
tion or series had been those that would have been 
made between persons dealing at arm’s length, or 


(d) where paragraph (b) applies, the transaction or se- 
ries entered into between the participants had been the 
transaction or series that would have been entered into 
between persons dealing at arm’s length, under terms 
and conditions that would have been made between 
persons dealing at arm’s length. 


Related Provisions: 115.2(4) — Non-resident investment or pension 
fund deemed not to deal at arm’s Jength with Canadian service provider; 
142.7(4) — Deemed value of property on rollover from foreign bank sub- 
sidiary to branch; 247(3) — Penalty; 247(6)— Tiers of partnerships; 
247(7) — Exclusion for loan to subsidiary; 247(7.1) — Exclusion for 
guarantee provided to subsidiary; 247(10) — Adjustment only if appropri- 
ate; Canada-U.S. Tax Treaty:Art. [x — Adjustments on transactions be- 
tween related persons; Canada-U.S. Tax Treaty:Art. XII:7— Where roy- 
alties excessive due to special relationship. 


History: Subsec. 247(2) added by 1998, c. 19, s. 238, applicable to taxa- 
tion years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing; 94-4R: 
International transfer pricing — advance pricing arrangements (APAs). 


(3) Penalty — A taxpayer (other than a taxpayer all of 
whose taxable income for the year is exempt from tax 
under Part I) is liable to a penalty for a taxation year equal 
to 10% of the amount determined under paragraph (a) in 
respect of the taxpayer for the year, where 


(a) the amount, if any, by which 
(1) the total of 


(A) the taxpayer’s transfer pricing capital ad- 
justment for the year, and 


(B) the taxpayer’s transfer pricing income ad- 
justment for the year 


exceeds the total of 


(ii) the total of all amounts each of which is the 
portion of the taxpayer’s transfer pricing capital 
adjustment or transfer pricing income adjustment 
for the year that can reasonably be considered to 
relate to a particular transaction, where 


(A) the transaction is a qualifying cost contribu- 
tion arrangement in which the taxpayer or a 
partnership of which the taxpayer is a member 
is a participant, or 


(B) in any other case, the taxpayer or a partner- 
ship of which the taxpayer is a member made 
reasonable efforts to determine arm’s length 
transfer prices or arm’s length allocations in re- 
spect of the transaction, and to use those prices 
or allocations for the purposes of this Act, and 


(iu1) the total of all amounts, each of which is the 
portion of the taxpayer’s transfer pricing capital 
setoff adjustment or transfer pricing income setoff 
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adjustment for the year that can reasonably be con- 
sidered to relate to a particular transaction, where 


(A) the transaction is a qualifying cost contribu- 
tion arrangement in which the taxpayer or a 
partnership of which the taxpayer is a member 
is a participant, or 


(B) in any other case, the taxpayer or a partner- 
ship of which the taxpayer is a member made 
reasonable efforts to determine arm’s length 
transfer prices or arm’s length allocations in re- 
spect of the transaction, and to use those prices 
or allocations for the purposes of this Act, 


is greater than 
(b) the lesser of 


(i) 10% of the amount that would be the taxpayer’s 
gross revenue for the year if this Act were read 
without reference to subsection (2), subsections 
69(1) and (1.2) and section 245, and 


—Cii) $5,000,000. 


Related Provisions: 247(4) — Requirement for contemporaneous doc- 
umentation; 247(3)— Determination of partner’s gross revenue; 
247(9) — Anti-avoidance rule re increases in gross revenue; 247(11) —- 
Payment and assessment of penalty. 


History: Subsec. 247(3) added by 1998, c. 19, s. 238, applicable with 
respect to adjustments made under subsec. 247(2) for taxation years and 
fiscal periods that begin after 1998, except that subsec. 247(3) does not 
apply to transactions completed before September 11, 1997. 


Information Circulars: 87-2R: International transfer pricing; 94-4R: 
International transfer pricing — advance pricing arrangements (APAs). 


(4) Contemporaneous documentation — For the 
purposes of subsection (3) and the definition “qualifying 
cost contribution arrangement” in subsection (1), a tax- 
payer or a partnership is deemed not to have made reason- 
able efforts to determine and use arm’s length transfer 
prices or arm’s length allocations in respect of a transac- 
tion or not to have participated in a transaction that is a 
qualifying cost contribution arrangement, unless the tax- 
payer or the partnership, as the case may be, 


(a) makes or obtains, on or before the taxpayer’s or 
partnership’s documentation-due date for the taxation 
year or fiscal period, as the case may be, in which the 
transaction is entered into, records or documents that 
provide a description that is complete and accurate in 
all material respects of 


(i) the property or services to which the transaction 
relates, 


(ii) the terms and conditions of the transaction and 
their relationship, if any, to the terms and condi- 
tions of each other transaction entered into between 
the participants in the transaction, 


(111) the identity of the participants in the transac- 
tion and their relationship to each other at the time 
the transaction was entered into, 


(iv) the functions performed, the property used or 
contributed and the risks assumed, in respect of the 
transaction, by the participants in the transaction, 


(v) the data and methods considered and the analy- 
sis performed to determine the transfer prices or 
the allocations of profits or losses or contributions 
to costs, as the case may be, in respect of the trans- 
action, and 

(vi) the assumptions, strategies and policies, if any, 
that influenced the determination of the transfer 
prices or the allocations of profits or losses or con- 
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tributions to costs, as the case may be, in respect of 
the transaction; 


(b) for each subsequent taxation year or fiscal period, 
if any, in which the transaction continues, makes or 
obtains, on or before the taxpayer’s or partnership’s 
documentation-due date for that year or period, as the 
case may be, records or documents that completely 
and accurately describe each material change in the 
year or period to the matters referred to in any of sub- 
paragraphs (a)(1) to (vi) in respect of the transaction; 
and 


(c) provides the records or documents described in 
paragraphs (a) and (b) to the Minister within 3 months 
after service, made personally or by registered or certi- 
fied mail, of a written request therefor. 

Related Provisions: 244(5)— Proof of service by mail or request 


under 247(4)(c); 248(7) — Mail sent under 247(4)(c) deemed received on 
day mailed. 


History: Subsec. 247(4) added by 1998, c. 19, s. 238, applicable with 
respect to adjustments made under subsec. 247(2) for taxation years and 
fiscal periods that begin after 1998, except that 


(a) subsec. 247(4) does not apply to transactions completed before 
September 11, 1997; and 


(b) a record or document made or obtained or provided to the Minister 
of National Revenue by a taxpayer or a partnership on or before the 
taxpayer’s or partnership’s documentation-due date for the taxpayer’s 
or partnership’s first taxation year or fiscal period, as the case may be, 
that begins after 1998 is deemed for the purpose of subsec. 247(4) to 
have been so made, obtained or provided on a timely basis. 


information Circulars: 87-2R: International transfer pricing; 94-4R: 
International transfer pricing — advance pricing arrangements (APAs). 


(5) Partner’s gross revenue — For the purpose of 
subparagraph (3)(b)(i), where a taxpayer 1s a member of a 
partnership in a taxation year, the taxpayer’s gross reve- 
nue for the year as a member of the partnership from any 
activities carried on by means of the partnership is 
deemed to be that proportion of the amount that would be 
the partnership’s gross revenue from the activities if it 
were a taxpayer (to the extent that amount does not in- 
clude amounts received or receivable from other partner- 
ships of which the taxpayer is a member in the year), for a 
fiscal period of the partnership that ends in the year, that 


(a) the taxpayer’s share of the income or loss of the 
partnership from its activities for the period 


is of 
(b) the income or loss of the partnership from its activ- 
ities for the period, 


and where the income and loss of the partnership from its 
activities are nil for the period, the income of the partner- 
ship from its activities for the period is deemed to be 
$1,000,000 for the purpose of determining a taxpayer’s 
share of the partnership’s income from its activities for 
the purpose of this subsection. 

Related Provisions: 247(6) — Tiers of partnerships; 248(1) — Defini- 
tion of “gross revenue”. 

History: Subsec. 247(5) added by 1998, c. 19, s. 238, applicable with 
respect to adjustments made under subsec. 247(2) for taxation years and 


fiscal periods that begin after 1998, except that subsec. 247(5) does not 
apply to transactions completed before September 11, 1997. 


(6) Deemed member of partnership — For the pur- 
poses of this section, where a person is a member of a 
partnership that is a member of another partnership, 


(a) the person is deemed to be a member of the other 
partnership; and 


(b) the person’s share of the income or loss of the 
other partnership is deemed to be equal to the amount 
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of that income or loss to which the person is directly 
or indirectly entitled. 


History: Subsec. 247(6) added by 1998, c. 19,.s. 238, applicable to taxa- 
tion years. and fiscal periods that begin after 1997, 


(7) Exclusion for loans to certain controlled 
foreign affiliates — Where, in a taxation year of a cor- 
poration resident in Canada, a non-resident person owes 
an amount to the corporation, the non-resident person is a 
controlled foreign affiliate of the corporation for the pur- 
pose of section 17 throughout the period in the year dur- 
ing which the amount is owing and it is established that 
the amount owing is an amount owing described in para- 
graph 17(8)(a) or (b), subsection (2) does not apply to ad- 
just the amount of interest paid, payable or accruing in the 
year on the amount owing. 


History: Subsec. 247(7) amended by 1999, c. 22, s/79, applicable to tax- 
ation years that begin after February 23, 1998. The subsec. formerly read: 


(7) Exclusion for loans to subsidiary — Subsection (2) does not 
apply to a transaction that is a loan referred to in subsection: 17(3). 


Subsec. 247(7) added by 1998, c. 19, s..238, applicable to taxation years 
and fiscal periods that begin after 1997. 


aides Addition - — mee 1 ds 


certain controlled orien eiilgiee. sali 
(2) will not apply to adjust the amount of econ 


paid, payable or accruing to a corporation 
Canada (referred to in this SSO as the © 


(b) the non- 1 idee person is a esitoliod 1 
_ filiate of the eee io the rahe e of 


the amount owing were an amount owing to the 
ent, be an amount owing described _ in ‘para 
17(8)(a) or (b). - 


Application: The draft legislation Sch a March Ul, 2003. 
comfort letter will add subsec. 247(7.1), applicable to taxation years of a 
taxpayer that begin after “Announcement Date”, except that, if the tax- 


payer so elects in writing and files the election with the Minister 
tional Revenue on or before the taxpayer’s. filing-due date for t 


payer's taxation year that includes the as on pel the: are - 


legislation is assented to, 


(a) subsec. 247(7.1) applies to taxation = ae the = tpayer that 7 


begin after 1997, 


(b) in applying subsec. 247(7.1) to taxation years that noeteb before: 
February 24, 1998, s. 17 shall be read as it read on “Announcement — 


Date”, and 


(c) in ‘applying subsec. 247(7. b, any assessment of a eaxpoyerts Ss tax, 
interest and penalties payable under that Act for any of those taxa- 


tion years of the taxpayer that begin before [“Announcement Date” _ 


+ 1] shall, notwithstanding subsecs. 152(4) to (5), be pace hat 3 iS 
necessary to take the election into account. 


Letter from Dept. of Finance, March 11, 2003: 
Dear [xxx] 


I am writing in response to your letter dated December 19, 
2002 in which you requested that an amendment be made to 
the transfer pricing rules in section 247 of the Income Tax‘Act 
to exclude explicitly from the ambit of those rules, certain loan 
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guarantees provided by Canadian resident s exsewrte in re- 
spect of their controlled foreign affiliates. Nor bss 


In your letter, you. noted that subsection 247(7) of the Act pro- 
vides an. niaroauaeat from the ambit of the transf er pricing rules, 


(8) Provisions not applicable — Where subsection 
(2) would, if this Act were read without reference to sec- 
tions 67 and 68 and subsections 69(1) and (1.2), apply to 
adjust an amount under this Act, sections 67 and 68 and 
subsections 69(1) and (1.2) shall not apply to determine 
the amount if subsection ©) is applied to adjust the 
amount. 


History: Subsec. 247(8) added by 1998, c. i9, s. 238, applicable to taxa- 
tion years and fiscal periods that begin. after 1997. 


(9) Anti-avoidance — For the purposes of determining 
a taxpayer’s gross revenue under subparagraph (3)(b)(1) 
and subsection (5), a transaction or series of transactions 
is deemed not to have occurred, if one of the purposes of 
the transaction or series was to increase the taxpayer’s 
gross revenue for the purpose of subsection (3). 
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History: Subsec. 247(9) added by 1998, c. 19, s. 238, applicable with 
respect to adjustments made under subsec. 247(2) for taxation years and 
fiscal periods that begin after 1998, except that subsec. 247(9) does not 
apply to transactions completed before September 11, 1997. 


(10) No adjustment unless appropriate — An ad- 
justment (other than an adjustment that results in or in- 
creases a transfer pricing capital adjustment or a transfer 
pricing income adjustment of a taxpayer for a taxation 
year) shall not be made under subsection (2) unless, in the 
opinion of the Minister, the circumstances are such that it 
would be appropriate that the adjustment be made. 


History: Subsec. 247(10) added by 1998, c. 19, s. 238, applicable to taxa- 
tion years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 


(11) Provisions applicable to Part — Sections 152, 
158, 159, 162 to 167 and Division J of Part I apply to this 
Part, with such modifications as the circumstances 
require. | 


History: Subsec. 247(11) added by 1998, c. 19, s. 238, applicable to taxa- 
tion years and fiscal periods that begin after 1997. 


Definitions [s. 247]: “adjusted cost base” — 54, 248(1); “adjust- 
ment” — 247(2); “amount” — 248(1); “arm’s length” — 115.2(4), 251(1); 
“arm’s length allocation”, “arm’s length transfer price” — 247(1); “busi- 
ness” — 248(1); “capital property’ — 54, 248(1); depreciable pro- 
perty” — 13(21), 248(1); “documentation-due date” — 247(1); “eligible 
capital expenditure” — 14(5), 248(1); “employee”, “filing-due date” — 
248(1); “fiscal period” — 249.1; “gross revenue” — 247(5), (9), 248(1); 
“Minister”, “non-resident” — 248(1); “property” — 248(1); “person” 
248(1); “qualifying cost contribution arrangement” — 247(1); “reasonable 
efforts” — 247(4); “record” — 248(1); “tax benefit” — 247(1); “taxation 


year” — 249; “taxpayer” — 248(1); “transaction”, “transfer price’, “‘trans- 
fer pricing capital adjustment”, “transfer pricing capital setoff adjust- 
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ment”, “transfer pricing income adjustment”, “transfer pricing income set- 
off adjustment” — 247(1); “written” — Interpretation | Act ~35(1) 
[“writing”’]. 


PART XVII — INTERPRETATION 


248. (1) Definitions — In this Act, 


“active business’’, in relation to any business carried on 
by a taxpayer resident in Canada, means any business car- 
ried on by the taxpayer other than a specified investment 
business or a personal services business; 

Related Provisions: 95(1) — Meaning of “active business” of a foreign 
affiliate for FAPI purposes; 125(1)—Small business deduction; 


125(7)“active business” — Meaning of “active business” for purposes of 
the small business deduction; 248(1) — Small business corporation. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
320R3: Qualified investments — Trusts governed by RRSPs, RESPs and 
RRIFs; IT-406R2: Tax payable by an inter vivos trust. 


‘“‘additional voluntary contribution” to a registered pen- 
sion plan means a contribution that 1s made by a member 
to the plan, that is used to provide benefits under a money 
purchase provision (within the meaning assigned by sub- 
section 147.1(1)) of the plan and that is not required as a 
general condition of membership in the plan; 


Related Provisions: 60.2 — Refund of undeducted past service AVCs; 
147.2(4) — Amount of employee’s pension contributions deductible. 


Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions. 


‘“‘adjusted cost base”’ has the meaning assigned by sec- 
tion 54; 
Related Provisions: 40(1)— Calculation of gain or loss for capital 


gain/loss purposes. 


“adjustment time” has the meaning assigned by subsec- 
tion 14(5); 
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“allowable business investment loss” has the meaning 
assigned by section 38; 
Related Provisions: 3(d) — Income for taxation year — application of 


allowable business investment losses; 111(1)(a), 111(8)“non-capital 
loss” — Carryforward of allowable business investment losses. 


“allowable capital loss” has the meaning assigned by 
section 38; 


Related Provisions: 3(b)(ii) — Income for taxation year — application 
of allowable capital losses. 


“alter ego trust” means a trust to which paragraph 
104(4)(a) would apply if that paragraph were read without 
reference to subparagraph 104(4)(a)(iii) and clauses 
104(4)(a)(Giv)(B) and (C); 

Related Provisions: 73(1.01)(c)(ii) — Rollover on transfer to alter ego 
trust; 104(5.8)— Transfers from alter ego trust to another trust; 
104(6)(b)(i.1), (iii) — Deduction from income of trust; 104(15)(a) — Pre- 
ferred beneficiary election; 107(4)(a)(ii) — Distribution of property to 
person other than taxpayer; 248(1)“joint partner trust” — Parallel trust 
where spouse is also a beneficiary. 


History: The definition “alter ego trust” added to subsec. 248(1) by 2001, 
c. 17, subsec. 188(5), applicable to trusts created after 1999. 


“amateur athlete trust” has the meaning assigned by 
subsection 143.1(1); 


History: “Amateur athlete trust” enacted by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 139(7), applicable to 1988 et seq. 


“amortized cost” of a loan or lending asset at any time to 
a taxpayer means the amount, if any, by which the total of 


(a) in the case of a loan made by the taxpayer, the total 
of all amounts advanced in respect of the loan at or 
before. that time, 


(b) in the case of a loan or lending asset acquired by 
the taxpayer, the cost of the loan or lending asset to 
the taxpayer, 


(c) in the case of a loan or lending asset acquired by 
the taxpayer, the part of the amount, if any, by which 


(1) the principal amount of the loan or lending asset 
at the time it was so acquired 


exceeds 


(1) the cost to the taxpayer of the loan or lending 
asset 


that was included in computing the taxpayer’s income 
for any taxation year ending at or before that time, 


(c.1) the total of all amounts each of which is an 
amount in respect of the loan or lending asset that was 
included in computing the taxpayer’s income for a tax- 
ation year that ended at or before that time in respect 
of changes in the value of the loan or lending asset 
attributable to the fluctuation in the value of a cur- 
rency of a country other than Canada relative to Cana- 
dian currency, 


(d) where the taxpayer is an insurer, any amount in 
respect of the loan or lending asset that was deemed 
by reason of paragraph 142(3)(a) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1977 taxation 
year, to be a gain for any taxation year ending at or 
before that time, and 


(e) the total of all amounts each of which is an amount 
in respect of the loan or lending asset that was in- 
cluded under paragraph 12(1)(i) in computing the tax- 
payer's income for any taxation year ending at or 
before that time 
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exceeds the total of 
(f) the part of the amount, if any, by which 
(i) the amount referred to in subparagraph (c)(i1) 
exceeds 
(11) the amount referred to in subparagraph (c)(1) 


that was deducted in computing the taxpayer’s income 
for any taxation year ending at or before that time, 


(f.1) the total of all amounts each of which is an 
amount in respect of the loan or lending asset that was 
deducted in computing the taxpayer’s income for a 
taxation year that ended at or before that time in re- 
spect of changes in the value of the loan or lending 
asset attributable to the fluctuation in the value of a 
currency of a country other than Canada relative to 
Canadian currency, 


(g) the total of all amounts that, at or before that time, 
the taxpayer had received as or on account or in lieu of 
payment of or in satisfaction of the principal amount 
of the loan or lending asset, 


(h) where the taxpayer is an insurer, any amount in 
respect of the loan or lending asset that was deemed 
by reason of paragraph 142(3)(b) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1977 taxation 
year, to be a loss for any taxation year ending at or 
before that time, and 


(1) the total of all amounts each of which is an amount 
in respect of the loan or lending asset deducted under 
paragraph 20(1)(p) in computing the taxpayer’s in- 
come for any taxation year ending at or before that 
time; 
Related Provisions: 
insurers. 


138(13) — Variation in amortized of certain 


History: Paras. (c.1) and (f.1) added to the definition “amortized cost” by 
1995, c. 21, subsecs. 59(1), (2), applicable to taxation years that begin 
after June 17, 1987 and end after 1987. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful 
debts. 


“amount” means money, rights or things expressed in 
terms of the amount of money or the value in terms of 
money of the right or thing, except that, 


(a) notwithstanding paragraph (b), in any case where 
subsection 112(2.1), (2.2) or (2.4), or section 187.2 or 
187.3 or subsection 258(3) or (5) applies to a stock 
dividend, the “amount” of the stock dividend is. the 
greater of 


(1) the amount by which the paid-up capital of the 
corporation that paid the dividend is increased by 
reason of the payment of the dividend, and 


(11) the fair market value of the share or shares paid 
as a stock dividend at the time of payment, 


(b) in any case where section 191.1 applies to a stock 
dividend, the “amount” of the stock dividend for the 
purposes of Part VI.1 is the greater of 


(1) the amount by which the paid-up capital of the 
corporation that paid the dividend is increased by 
reason of the payment of the dividend, and 


(11) the fair market value of the share or shares paid 
as a stock dividend at the time of payment, 


and for any other purpose the amount referred to in 
subparagraph (i), and 
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(c) in any other case, the “amount” of any stock divi- 
dend is the amount by which the paid-up capital of the 
corporation that paid the dividend is increased by rea- 
son of the payment of the dividend; 


Related Provisions: 95(7) — “Amount” of stock dividend paid by for- 
eign affiliate. 


Selected Cases [subsec. 248(1)“amount”’]: King Rentals Ltd. v. 
Canada, [1995] 2 C.T.C. 2612 (TCC) (Consideration for debt was amount 
of debt for which shares were issued and credit made to share capital, not 
fair market value of the debt); Praxair Canada Inc. v. MNR, [1993] 1 
C.T.C. 130 (FCTD) (Creditor accepting shares of debtor in satisfaction of 
unpaid interest received “amount” equal to fair market value of shares, not 
amount of par value); Laxton vy. Canada, [1989] 2 C.T.C. 85 (FCA) 
(“Amount” of benefit from interest-free loan should be reduced by tax- 
payer’s share of costs of loan). 


Interpretation Bulletins: IT-88R2: Stock dividends. 


Information Circulars: 88-2, para. 26: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Charities Policies: CPS-009: Holding of property for charities. 


“annuity” includes an amount payable on a periodic ba- 
sis whether payable at intervals longer or shorter than a 
year and whether payable under a contract, will or trust or 
otherwise; 

Related Provisions: 56(1)(d), 60(a), 212(1)(0) — Annuity payments 
taxable; 128.1(10)excluded right or interest’(f) — Emigration — no 
deemed disposition of right under annuity contract; Canada-U.S. Tax 
Treaty:Art. XVIII:4 — Meaning of “annuities” for treaty purposes; /n- 
come Tax Conventions Interpretation Act 5 — Meaning of “annuity” for 
treaty purposes. 


Selected Cases [Subsec. 248(1)“annuity”]: Rumack v. MNR, [1992] 

1 C.T.C. 57 (FCA); leave to appeal to SCC refused (1992), 143 N.R. 393 
(note) (Lottery prize of $1,000 per month for life sponsored by. charitable 
association, which funded the prize by purchasing annuity from life insur- 
ance company was held to be an annuity). 


‘“‘appropriate percentage” for a taxation year means the 
lowest percentage referred to in subsection 117(2) that is 
applicable in determining tax payable under Part I for the 
year; 


‘‘assessment” includes a reassessment; 


Related Provisions: 152 — Assessments; 244(14)— Assessment pre- 
sumed mailed on date stated on notice; 244(15) — Assessment deemed 
made on date of mailing. 


“authorized foreign bank” has the meaning assigned by 
section 2 of the Bank Act; 

Related Provisions: 20.2 — Interest deduction; 115(1)(a)(vii) — Taxa- 
ble income earned in Canada; 116(6)(f) — No s. 116 certificate required 
on disposition of bank’s Canadian banking business property; 126(1.1) — 
Foreign tax credit; 142.7— Conversion of foreign bank affiliate to 
branch; 181.3(3)(e), (4)(c), 190.13(d), 190.14(1)(c) — Capital — tax; 
212(13.3) — Application of non-resident withholding tax; 218.2 — 
Branch interest tax. 


History: The definition “authorized foreign bank” added to s. 248(1) by 
2001, c. 17, subsec. 188(5), applicable after June 27, 1999. 


‘automobile’ means 


(a) a motor vehicle that is designed or adapted prima- 
rily to carry individuals on highways and streets and 
that has a seating capacity for not more than the driver 
and 8 passengers, 


but does not include 
(b) an ambulance, 


(b.1) a clearly marked emergency-response vehicle 
that is used in connection with or in the course of an 
individual’s office or employment with a fire depart- 
ment or the police; 


(c) a motor vehicle acquired primarily for use as a 
taxi, a bus used in a business of transporting passen- 
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gers or a hearse used in the course of a business of 
arranging or managing funerals, 


(d) except for the purposes of section 6, a motor vehi- 
cle acquired to be sold, rented or leased in the course 
of carrying on a business of selling, renting or leasing 
motor vehicles or a motor vehicle used for the purpose 
of transporting passengers in the course of carrying on 
a business of arranging or managing funerals, and 


(e) a motor vehicle 


(i) of a type commonly called a van or pick-up 
truck, or a similar vehicle, that has a seating capac- 


(11) of a type commonly called a van or pick-up truck or a 
similar vehicle unless it is designed or adapted to carry not 
more than the driver and 2 passengers and is used primarily 
for the transportation of goods or equipment in the course 
of a business or for the purpose of earning income, 


but does not include 
(c) an ambulance, 


(d) a motor vehicle acquired primarily for use as a taxi or in 
connection with funerals, or 


(e) except for the purposes of section 6, a motor vehicle ac- 
quired to be sold, rented or leased in the course of carrying on a 
business of selling, renting or leasing motor vehicles; 


Selected Cases [subsec. 248(1)“automobile”]: Fox v. R., [2003] 4 


ity for not more than the driver and two passengers | Gye 9994 (TCC) (Pickup truck not “automobile”), 


and that, in the taxation year in which it 1s acquired 
or leased, is used primarily for the transportation of 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 


goods or equipment in the course of gaining or pro- | employees. 


ducing income, 


(11) of a type commonly called a van or pick-up 
truck, or a similar vehicle, the use of which, in the 
taxation year in which it is acquired or leased, is all 
or substantially all for the transportation of goods, 
equipment or passengers in the course of gaining or 
producing income, or 


(111) of a type commonly called a pick-up truck that 
is used in the taxation year in which it is acquired 
or leased primarily for the transportation of goods, 
equipment or passengers in the course of earning or 
producing income at one or more locations in Can- 
ada that are 


(A) described, in respect of any of the occu- 
pants of the vehicle, in subparagraph 6(6)(a)(i) 
or (ii), and 


(B) at least 30 kilometres outside the nearest 
point on the boundary of the nearest urban area, 
as defined by the last census dictionary pub- 
lished by Statistics Canada before the year, that 
has a population of at least 40,000 individuals 
as determined in the last census published by 
Statistics Canada before the year. 


Related Provisions: 248(1) — “motor vehicle”, “passenger vehicle”. 


History: Para. (b.1) added to the definition “automobile” in subsec. 
248(1) by 2003, c. 15, subsec. 88(2), applicable to 2003 et seq. 


Para. (e) of the definition “automobile” amended by the said c. 15, subsec. 
88(4), applicable to taxation years that begin after 2002. The para. for- 
merly read: 


(e) a motor vehicle of a type commonly called a van or pick-up 
truck or a similar vehicle 


(1) that has a seating capacity for not more than the driver and 2 
passengers and that, in the taxation year in which it is acquired, 
is used primarily for the transportation of goods or equipment 
in the course of gaining or producing income, or 


(11) the use of which, in the taxation year in which it is acquired, 
is all or substantially all for the transportation of goods, equip- 
ment or passengers in the course of gaining or producing 
income; 


“Automobile” substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 

192(1), applicable to taxation years and fiscal periods beginning after June 

17, 1987 that end after 1987. That definition formerly read: 
“automobile” means 


(a) a motor vehicle that is designed or adapted primarily to 
carry individuals and their personal luggage and that has a seat- 
ing capacity for not more than the driver and 8 passengers, and 


(b) a motor vehicle that is 


‘“‘balance-due day” of a taxpayer for a taxation year 
means, 


(a) where the taxpayer is a trust, the day that is 90 
days after the end of the year, 


(b) where the taxpayer is an individual who died after 
October in the year and before May in the following 
taxation year, the day that is 6 months after the day of 
death, 


(c) in any other case where the taxpayer is an indivi- 
dual, April 30 in the following taxation year, and 


(d) where the taxpayer is a corporation, 


(i) the day that is three months after the day on 
which the taxation year (in this subparagraph re- 
ferred to as the “current year”) ends, if 


(A) an amount was deducted under section 125 
in computing the corporation’s tax payable 
under this Part for the current year or for its pre- 
ceding taxation year, 


(B) the corporation is, throughout the current 

year, a Canadian-controlled private corporation, 

and 

(C) either 
(1) in the case of a corporation that is not as- 
sociated with another corporation in the cur- 
rent year, its taxable income for its preced- 
ing taxation year (determined before taking 
into consideration the specified future tax 
consequences for that preceding taxation 
year) does not exceed its business limit for 
that preceding taxation year, or 


(II) in the case of a corporation that is asso- 
ciated with one or more other corporations 
in the current year, the total of the taxable 
incomes of the corporation and of those 
other corporations for their last taxation 
years that ended in the last calendar year that 
ended before the end of the current year (de- 
termined before taking into consideration 
the specified future tax consequences for 
those last taxation years) does not exceed 
the total of the business limits of the corpo- 
ration and of those other corporations for 
those last taxation years, and 


(11) the day that is two months after the day on 
which the taxation year ends, in any other case; 


(i) of a type commonly called a station wagon or van or a Related Provisions: 87(2)(00.1) — Balance-due day of amalgamated 
similar vehicle if it is equipped in a reasonably permanent corporation; 88(1)(e.9) — Balance-due day on windup of corporation; 
way to carry more than the driver and 2 passengers but not 150(1) — Returns; 156.1(4) — Payment of balance — individuals who 
more than the driver and 8 passengers, or pay instalments; 157(1)(b) — Corporation to pay balance by balance-due 
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day; 157.1(2) — Deferral of balance-due day in January-March 2002; 
158 — Payment of balance on assessment; /nterpretation Act 26 — Dead- 
line on Sunday or holiday extended to next business day; 256 — Associ- 
ated corporations. 


History: Para. (d) of the definition “balance-due day” in subsec. 248(1) 
amended by 2002, c. 9, s. 44, applicable to taxation years that end after 
2001. The para. formerly read: 
(d) where the taxpayer is a corporation, the day on or before which 
the corporation is required under section 157 to pay the remainder 
of its tax payable under Part I for the year or would be so required if 
such a remainder were payable; 


The definition “balance-due day” in subsec. 248(1) amended by 1997, c. 
25, subsec. 71(1), applicable to 1996 et seq. It formerly read: 
“balance-due day” of an individual for a taxation year means 
(a) where the individual is a trust, the day that is 90 days after 
the end of the year, 


(b) where the individual died after October in the year and 
before May in the immediately following taxation year, the day 
that is 6 months after the day of death, and 
(c) in any other case, April 30 in the immediately following tax- 
ation year; 
“Balance-due day” added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(14), applicable after 1989. 


Information Circulars: 98-1R: Collection policies. 


“bank”’ means a bank within the meaning assigned by 
section 2 of the Bank Act or an authorized foreign bank; 


History: The definition “bank” added to s. 248(1) by 2001, c. 17, subsec. 
188(5); applicable after June 27; 1999. 


“bankrupt” has the meaning assigned by the Bankruptcy 
and Insolvency Act; 

Related Provisions: 80(1)“‘forgiven amount’B(i) — Debt forgiveness 
rules do not apply when debtor is bankrupt; 128 — Rules on bankruptcy. 


History: The definition “bankrupt” added by 1995, c. 21, subsec. 43(2), 
applicable to taxation years that end after February 21, 1994. 


“benefit under a deferred profit sharing plan” re- 
ceived by a taxpayer in a taxation year means the total of 
all amounts each of which is an amount received by the 
taxpayer in the year from a trustee under the plan, minus 
any amounts deductible under subsections 147(11) and 
(12) in computing the income of the taxpayer for the year; 
Related Provisions: 56(1)(i), 147(10) — DPSP benefits taxable. 


‘‘bituminous sands” means sands or other rock materials 
containing naturally occurring hydrocarbons (other than 
coal) which hydrocarbons have 


(a) a viscosity, determined in a prescribed manner, 
equal to or greater than 10,000 centipoise, or 


(b) a density, determined in a prescribed manner, 
equal to or less than 12 degrees API; 
History: The definition “bituminous sands” added to subsec. 248(1) by 
1997, c. 25, subsec. 71(3), applicable after March 6, 1996. 


Regulations: 1107 (prescribed manner for determining viscosity and 
density). 


“borrowed money” includes the proceeds to a taxpayer 
from the sale of a post-dated bill drawn by the taxpayer 
on a bank; 

Related Provisions: 15.1(4), 15.2(4)—- Money borrowed for small 
business development bond or small business bond deemed used for pur- 
pose of earning income from business or property; 20(1)(c) — Interest on 
money borrowed for certain purposes is deductible; 20(2), (3) — Rules re 
borrowed money. 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of bor- 
rowed money (archived); IT-533: Interest deductibility and related issues. 


“business” includes a profession, calling, trade, manufac- 
ture or undertaking of any kind whatever and, except for 
the purposes of paragraph 18(2)(c), section 54.2, subsec- 
tion 95(1) and paragraph 110.6(14)(f), an adventure or 


Income Tax Act 


concern in the nature of trade but does not include an of- 
fice or employment; ) 


Related Provisions: 253 — Extended meaning) of “carrying on busi- 
ness” in Canada; 253.1 — Certain limited partners deemed not to carry on 
business for certain purposes. 


History: The definition “business” amended by 1995, c. 21, s. 47, appli- 
cable to taxation years that end after 1994. The definition formerly read: 


“business” includes a profession, calling, trade, manufacture or un- 
dertaking of any kind whatever and, except for the purposes of para- 
graph 18(2)(c), section 54.2 and paragraph 110.6(14)(f), an adven- 
ture or concern in the nature of trade but does not include an office 
or employment; 
Selected Cases [subsec. 248(1)“business”]: Dansereau v. R., 
[2002] 1 C.T.C. 19 (FCA); rev’ g [2000] 1 C.T.C. 2582 (TCC) (“Business” 
extends to any endeavour that occupies time and labour with a view to 
profit); Synchrosat Ltd. v. R., [2001] 1 C.T.C. 2159 (TCC) (“Adventure” 


~ may occur over long period of time and evolve into business); Timmins v. 


R., [1999] 2 C.T.C. 133 (FCA) (Not necessary for there to be predominant 
profit motive for business to be carried on); Loewen (H.R.) v. MNR, [1993] 
1 C.T.C. 212 (FCTD) (Acquisition and disposition of SRTC debenture 
was adventure in nature of trade); Moloney v. Canada, [1992] 2 C.T.C. 
227 (FCA); leave to appeal to SCC refused (May 6, 1993), Doc. 23336 
[unreported] (Deduction of business expenses disallowed; no business ac- 
tually carried on); Pollock v. Canada, [1990] 1 C.T.C. 196 (FCTD); ap- 
pealed to FCA (Jan. 19, 1990), File A-75/76- 90 (Disposition of shares 
acquired pursuant to employee stock option plan was adventure in nature 
of trade); London Life Insurance Co. v. Canada, (1990) 1 C.T.C. 43 
(FCA) (Taxpayer entering agency agreement with Bermuda firm “carried 
on an insurance business in a country other than Canada”. Expenses re- 
lated to excess computer capacity provided to taxpayer’s subsidiary for 
latter to sell to public were beyond scope of insurance business and not 
deductible); Grohne v. Canada, [1989] 1 C.T.C. 434 (FCTD) (Direc- 
tor/shareholder and president receiving shares pursuant to standby agree-_ 
ment not engaged in adventure in nature of trade). 


Adventure in the nature of trade: Synchrosat Ltd. v. R., {2001} 1 
C.T.C. 2159 (TCC) (“Adventure” may occur over long period of time and 
evolve into business); Walton v. R., [1982] C.T.C. 228 (FCTD) (Adven- 
ture in nature of trade where city planner, having knowledge of real estate 
opportunities, acquired and disposed of three leased dwelling houses); R. 
v. Lague, Leopold, Inc., [1981] C.T.C. 348 (FCTD) (Assignment of con- 
tractual rights was disposition of eligible capital property, not adventure in 
nature of trade); Bossin v. R., [1976] C.T.C. 358 (FCTD) (Irrespective of 
nature of commodity, where intention is to resell quickly, there is an ad- 
venture in nature of trade); MNR yo Freud, [1968] C.T.C. 438 (SCC) (Ex- 
penses of unsuccessfully promoting sports car prototype deductible ex- 
penses of adventure in nature of trade); MNR y. Eldridge, [1964] C.T.C. 
545 (Exch.) (Income from illegal business taxable). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision 
and development costs and carrying charges on land; IT-206R: Separate 
businesses; IT+218R: Profit, capital gains and losses from the sale of real 
estate, including farmland and inherited land and conversion of real estate 
from capital property to inventory and vice versa; IT-371: Rental pro- 
perty — meaning of “principal business”; IT-459: Adventure or concern in 
the nature of trade. 


Forms: RC4100: Employee or Self-Employed?. 


‘“‘business limit’? of a corporation for a taxation year 
means the amount determined under section 125 to be its 
business limit for the year; 
Related Provisions: 125(2)-(5.1) — Determination of business limit. 


History: The definition “business limit” added to subsec. 248(1) by 1997, 
c. 25, subsec. 71(3), applicable after May 23, 1985. 


‘*business number” means the number (other than a So- 
cial Insurance Number) used by the Minister to identify 


(a) a corporation or partnership, or 
(b) any other association or taxpayer that carries on a 
business or is required by this Act to deduct or with- 


hold an amount from an amount paid or credited or 
deemed to be paid or credited under this Act 


and of which the Minister has notified the corporation, 
partnership, association or taxpayer; 


History: The definition “business number” amended by 1998, c. 19, sub- 
sec. 239(6), in force on June 18, 1998. 
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Registered Charities Newsletters: 14 (Business Number and dona- 
tion receipts); 15 (registered charities as internal divisions of other 
charities). 


“Canadian banking business’’ means the business car- 
ried on by an authorized foreign bank through a perma- 
nent establishment (as defined by regulation) in Canada, 
other than business conducted through a representative 
office registered or required to be registered under section 
509 of the Bank Act; 


Related Provisions: 116(6)(f) — No s. 116 certificate required on dis- 
position of property of Canadian banking business. 


History: The definition “Canadian banking business” added to s. 248(1) 
by 2001, c. 17, subsec. 188(5), applicable after June 27, 1999. 


Regulations: Reg. 8201 (meaning of “permanent establishment”). 


‘“‘Canadian-controlled private corporation” has the 
meaning assigned by subsection 125(7); 


Related Provisions: 248(1) — “Small business corporation”. 
LT. Application Rules: 50(1) (status for 1972 taxation year). 


interpretation Bulletins: [T-458R2: Canadian-controlled private 
corporations. 


“Canadian corporation” has the meaning assigned by 
subsection 89(1); 


“Canadian development expense” has the meaning as- 
signed by subsection 66.2(5); 


“Canadian exploration and development expenses” 
has the meaning assigned by subsection 66(15); 


“Canadian exploration expense” has the meaning as- 
signed by subsection 66.1(6); 


“Canadian field processing” means, except as otherwise 
prescribed, 


(a) the processing in Canada of raw natural gas at a 
field separation and dehydration facility, 


(b) the processing in Canada of raw natural gas at a 
natural gas processing plant to any stage that is not be- 
yond the stage of natural gas that is acceptable to a 
common carrier of natural gas, 


(c) the processing in Canada of hydrogen sulphide de- 
rived from raw natural gas to any stage that is not be- 
yond the marketable sulphur stage, 


(d) the processing in Canada of natural gas liquids, at 
a natural gas processing plant where the input is raw 
natural gas derived from a natural accumulation of 
natural gas, to any stage that is not beyond the market- 
able liquefied petroleum stage or its equivalent, 


(e) the processing in Canada of crude oil (other than 
heavy crude oil recovered from an oil or gas well or a 
tar sands deposit) recovered from a natural accumula- 
tion of petroleum to any stage that is not beyond the 
crude oil stage or its equivalent, and 


(f) prescribed activities 
and, for the purposes of paragraphs (b) to (d), 


(g) gas is not considered to cease to be raw natural gas 
solely because of its processing at a field separation 
and dehydration facility until it is received by a com- 
mon carrier of natural gas, and 


(h) where all or part of a natural gas processing plant 
is devoted primarily to the recovery of ethane, the 
plant, or the part of the plant, as the case may be, is 
considered not to be a natural gas processing plant; 
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History: Para. (g) of the definition “Canadian field processing” in subsec. 
248(1) amended by 1998, c. 19, subsec. 239(2), applicable after 1996. 
Para. (g) formerly read: 


(g) gas is not considered to cease to be raw natural gas solely be- 
cause of its processing at a field separation and dehydration facility, 
and 


The definition “Canadian field processing” added to subsec. 248(1) by 
1997, c. 25, subsec. 71(3), applicable after 1996. 


“Canadian oil and gas property expense” has the 
meaning assigned by subsection 66.4(5); 


“Canadian partnership” has the meaning assigned by 
section 102; 


Related Provisions: 80(1) — “Eligible Canadian partnership”. 


Interpretation Bulletins: IT-123R6: Transactions involving eligible 
capital property. : 


“Canadian resource property” has the meaning. as- 
signed by subsection 66(15); 


“capital dividend” has the meaning assigned by section 
83; 


“capital gain” for a taxation year from the disposition of 
any property has the meaning assigned by section 39; 


“capital interest” of a taxpayer in a trust has the meaning 
assigned by subsection 108(1); 


“capital loss” for a taxation year from the disposition of 
any property has the meaning assigned by section 39; 


‘capital property’ has the meaning assigned by section 


9 


“cash method” has the meaning assigned by subsection 
28(1); 


History: “Cash method” enacted by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 192(14), applicable after 1988. 


Selected Cases [Subsec. 248(1)“cash method”]: Dansereau v. R., 
[2002] 1 C.T.C. 19 (FCA); rev’ g [2000] 1 C.T.C. 2582 (TCC) (Cash basis 
cannot be denied simply because business is complicated). 


‘cemetery care trust” has the meaning assigned by sub- 
section 148.1(1); 


Related Provisions: 248(1)‘disposition’(f)(vi) — Rollover from one 
trust to another. 


History: The definition “cemetery care trust” added to subsec. 248(1) by 
1998, c. 19, subsec. 239(6), applicable after 1992. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“common-law partner’, with respect to a taxpayer at 
any time, means a person who cohabits at that time in a 
conjugal relationship with the taxpayer and 


(a) has so cohabited with the taxpayer for a continuous 
period of at least one year, or 


(b) would be the parent of a child of whom the tax- 
payer is a parent, if this Act were read without refer- 
ence to paragraphs 252(1)(c) and (e) and subparagraph 
252(2)(a)(ili), 


and, for the purposes of this definition, where at any time 
the taxpayer and the person cohabit in a conjugal relation- 
ship, they are, at any particular time after that time, 
deemed to be cohabiting in a conjugal relationship unless 
they were not cohabiting at the particular time for a pe- 
riod of at least 90 days that includes the particular time 
because of a breakdown of their conjugal relationship; 
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Proposed Amendment — 248(1)“common-law 
partner” 


“common-law partner’’, with respect to a taxpayer at 
any time, means a person who cohabits at that time in a 
conjugal relationship with the taxpayer and 


(a) has so cohabited throughout the eine month 
period that ends at that time, or 


(b) would be the parent of a child of whom the tax- 
payer is a parent, if this Act were read without refer- 
ence to paragraphs pelle es oe ome ae 
graph 252(2)(a)(ii1), : 


and, for the purpose of this definition, where at any time | 
the taxpayer and the person cohabit in a conjugal rela- 
tionship, they are, at any particular time after that time, — 
deemed to be cohabiting in a conjugal relationship un- 
less they were living separate and apart at the particular 
time for a period of at least 90 days that includes the - 
particular time because of a breakdown of their conjugal — 
relationship; 


Application: The February 27, 2004 det pees tbe. 118(1), : 
will amend the definition “common-law partner” in subsec. 248(1) to” 
read as above, applicable in determining whether a person is, for 2001 er — 
seq., a common-law partner of a taxpayer, except the amendment does 
not apply to so determine whether a person is a common-law partner of 
a taxpayer for a taxation year to which a valid election, made under s. © 
144 of the Modernization of Benefits and Obligations Act, applied 
before February 27, 2004. However, after February 26, 2004, no such 
election may be made to affect a current or subsequent taxation year. 


Technical Notes (December 20, 2002): An individual be- 
comes the common-law partner of another individual once they — 
have cohabited in a conjugal relationship for at least one, year... 
Paragraph (a) of the definition “common-law partner” in sub-_ 
section 248(1) is amended, effective for the 2001 and subse-— 
quent taxation years, to clarify that, for an individual to be con- 
sidered the common-law partner of another person at a 
particular time, the individual and that other person need to 
have cohabited in a conjugal relationship throughout the — 
twelve-month period that ends at that particular time. 


History: The definition “common-law partner” added to subsec. 248(1) 
by 2000, c. 12, subsec. 139(2), applicable to 2001 et seg., in force July 31, 
2000. 


Ss. 144 to 146 of 2000, c. 12 provide the following transitional rules: 


144. Where a taxpayer and a person who would have been the tax- 
payer's common-law partner in the 1998, 1999 or 2000 taxation 
year, if sections 130 to 142 applied to the applicable year, jointly 
elect in respect of that year by notifying the Minister of National 
Revenue in prescribed manner on or before their filing due date for 
the year in which this Act receives royal assent, those sections apply 
to the taxpayer and the person in respect of the applicable taxation 
year and subsequent taxation years. 


145. Where, but for the application of sections 130 to 142, 
paragraphs 56(1)(b) and 60(b) of the Income Tax Act would not ap- 
ply to amounts paid and received pursuant to an order or a written 
agreement made before the coming into force of this section, those 
paragraphs do not apply unless the payor and the recipient of the 
amounts jointly elect to have those paragraphs apply to those 
amounts for the 2001 and following taxation years by notifying the 
Minister of National Revenue in prescribed manner on or before 
their filing due date for the year in which this Act receives royal 
assent. 


146. Despite subsections 152(4) to (5) of the Income Tax Act, the 
Minister of National Revenue may make any assessment or reas- 
sessment and additional assessment of tax, interest and penalties 
and may make any determinations and redeterminations that are 
necessary to give effect to section 144 for any taxation year. 


“common-law partnership” means the relationship be- 
tween two persons who are common-law partners of each 
other; 


(NRTs and FIEs), subsec. 41(1), will amend the defitidon:* ee 
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History: The definition “common-law partnership” added to subsec. 
248(1) by 2000, c. 12, subsec. 139(2), applicable to 2001 ef seq., in force 
July 31, 2000. 


‘common share” means a share the holder of which is 
not precluded on the reduction or redemption of the capi- 
tal stock from participating in the assets of the corpora- 
tion beyond the amount paid up on that share plus a fixed 
premium and a defined rate of dividend; 


Related Provisions: 248(1) — “Preferred share”. 
Interpretation Bulletins: IT-116R3: Rights to buy additional shares. 


“controlled foreign affiliate’ has the meaning assigned 
a subsection 95(1); 


Baap: Amendment - — 248(1 )“controlled — 
_ foreign affiliate” 


“controlled foreig , affiliate”. has, ‘exce rt taxes 
otherwise provided i in this Act, the m meani g assigned by. 
subsection 2), : ; 


Application: The bles 30, 2003 'Notioe of Wayse a 


foreign affiliate” in subsec. no: to read as —— nee to taxa- 
tion years that begin after 2002. Le 


Technical Notes: The expression * “cont ; 
ate” is defined to have the nee assigned by subsection — 
99(1).. _ 
This definition i is reenentled « 50. oe it one exces as peur : 
otherwise provided in the Act. See, for example, the —— _ 
“controlled foreign affiliate” in subsection 17(15). — _ 


Related Provisions: 17(15)“controlled foreign affiliate’ — Definition 
applicable to loan by corporation to non-resident; 94.1(2)(h) — Where en- 
tity deemed to be CFA and thus excluded from foreign investment entity 
rules. 


History: The definition “controlled foreign affiliate’ added to. subsec. 
248(1) by 1997, c. 25, subsec. 71(3), applicable after 1995. 


“corporation” includes an incorporated company; 


Related Provisions: 227.1 — Liability of directors; 236 — Execution 
of documents by corporations; 242 — Officers, directors and agents guilty 
of corporation’s offences; /nterpretation Act 21(1) — Powers vested in 
corporation; Interpretation Act 35(1)— Corporation does not include 
partnership that is separate legal entity. 

Interpretation Bulletins: IT-343R: Meaning of the term “corporation” 
[for purposes of the definition of “foreign affiliate’]; IT-432R2: Benefits 
conferred on shareholders. 


1.T. Technical News: No. 20 (Delaware Revised Uniform Partnership 
Act); No. 25 (partnership issues). 


‘corporation incorporated in Canada” includes a cor- 
poration incorporated in any part of Canada before or af- 
ter it became part of Canada; 


Related Provisions: 250(5.1) — Corporation continued outside Canada 
deemed incorporated in new jurisdiction. 


‘“‘cost amount” to a taxpayer of any property at any time 
means, except as expressly otherwise. provided in this 
Act, 


(a) where the property was depreciable property of the 
taxpayer of a prescribed class, the amount that would 
be that proportion of the undepreciated capital cost to 
the taxpayer of property of that class at that time that 
the capital cost to the taxpayer of the property is of the 
capital cost to the taxpayer of all property of that class 
that had not been disposed of by the taxpayer before 
that time if subsection 13(7) were read without refer- 
ence to paragraph 13(7)(e) and if 


(1) paragraph 13(7)(b) were read as follows: 


“(b) where a taxpayer, having acquired pro- 
perty for some other purpose, has commenced 
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at a later time to use it for the purpose of gain- 
ing or producing income, the taxpayer shall be 
deemed to have acquired it at that later time at 
a capital cost to the taxpayer equal to the fair 
market value of the property at that later 
time;”, and 


(11) subparagraph 13(7)(d)(i) were read as follows: 


“(i) if the use regularly made by the taxpayer 
of the property for the purpose of gaining or 
producing income has increased, the taxpayer 
shall be deemed to have acquired at that time 
depreciable property of that class at a capital 
cost equal to the proportion of its fair market 
value at that time that the amount of the in- 
crease in the use regularly made by the tax- 
payer of the property for that purpose is of the 
whole of the use regularly made of the pro- 
perty, and” 


(b) where the property was capital property (other than 
depreciable property) of the taxpayer, its adjusted cost 
base to the taxpayer at that time, 


(c) where the property was property described in an 
inventory of the taxpayer, its value at that time as de- 
termined for the purpose of computing the taxpayer’s 
income, 


(c.1) where the taxpayer was a financial institution in 
its taxation year that includes that time and the pro- 
perty was a mark-to-market property for the year, the 
cost to the taxpayer of the property, 


Proposed Addition — 248(1 ‘cost 
amount”(c.2) _ 


(c.2) where. the cost at that time to the taxpayer 0 or 
the property is determined under subsection 
94.2(13), the cost so determined, : 
Application: The October 30, 2003 Notice of Ways and Means Motion — 
(NRTs and FIEs), subsec. 41(2), will add para. (c.2) to the definition 
“cost amount” in subsec. 248(1), applicable to taxation years that begin — 
after 2002. 


Technical Notes: This definition is used throughout the Act, . 


particularly in provisions relating to the transfer of properties _ 


to and from corporations, trusts and partnerships. 


New paragraph (c.2) of the definition provides that, where a 
cost of property to a taxpayer is determined as of any time 
under new subsection 94.2(13), that cost is also the “cost 
amount’, under subsection 248(1), of the property to the tax- 
payer at ‘that time. 


(d) where the property was eligible capital property of 
the taxpayer in respect of a business, */3 of the amount 
that would, but for subsection 14(3), be determined by 
the formula 


ak 4s 

G 

where 

A is the cumulative eligible capital of the taxpayer in 
respect of the business at that time, 


Bis the fair market value at that time of the property, 
and 


C is the fair market value at that time of all the eligi- 
ble capital property of the taxpayer in respect of 
the business, 


(d.1) where the property was a loan or lending asset 
(other than a net income stabilization account or a pro- 
perty in respect of which paragraph (b), (c), (c.1) or 


S. 248(1) cos 


(d.2) applies), the amortized cost of the property to the 
‘taxpayer at that time, 


(d.2) where the taxpayer was a financial institution in 
its taxation year that includes that time and the pro- 
perty was a specified debt obligation (other than a 
mark-to-market property for the year), the tax basis of 
the property to the taxpayer at that time, 


(e) where the property was a right of the taxpayer to 
receive an amount, other than property that is 


(1) a debt the amount of which was deducted under 
paragraph 20(1)(p) in computing the taxpayer’s in- 
come for a taxation year that ended before that 
time, 


(11) a net income stabilization account, 


(ii1) a right in respect of which paragraph (b), (c), 
(c.1), (d.1) or (d.2) applies, or 


(iv) a right to receive production (as defined in 
subsection 18.1(1)) to which a matchable expendi- 
ture (as defined in subsection 18.1(1)) relates, 


the amount the taxpayer has a right to receive, 


(e.1) where the property was a policy loan (within the 
meaning assigned by subsection 138(12)) of an in- 
surer, nil, 


(e.2) where the property is:an interest of a beneficiary 
under a qualifying environmental trust, nil, and 


(f) in any other case, the cost to the taxpayer of the 
property as determined for the purpose of computing 
the taxpayer’s income, except to the extent that that 
cost has been deducted in computing the taxpayer’s in- 
come for any taxation year ending before that time; 


and, for the purposes of this definition, “financial institu- 
tion”, “mark-to-market property” and “specified debt ob- 
ligation” have the meanings assigned by subsection 
142.2(1), and “tax basis” has. the meaning assigned by 
subsection 142.4(1); 


Related Provisions: 13(7) — Rule affecting capital cost of depreciable 
property; 13(33) — Consideration given for depreciable capital; 52(3) — 
Cost of stock dividend; 53-— Adjusted cost base — adjustments; 
70(14) — 
Cost amount adjustments on foreign spin-off; 93(1.4)(b) — Cost amount 
of share of foreign affiliate; 108(1) — Meaning of “cost amount” of capi- 
tal interest in a trust; 206(1)“cost amount” — Meaning of “cost amount” 
of capital interest in a trust that is foreign property; 248(25.3) — Deemed 
cost of trust units. 


History: Subpara. (e)(iv) added to the definition “cost amount” by 1998, 
c. 19, subsec. 239(3), applicable after November 17, 1996. 


Para. (e.2) of the definition “cost amount” in subsec. 248(1) amended by 
the said c. 19, subsec. 66(2), applicable after 1995. Para. (e.2) formerly 
read: 


(e.2) where the property is an interest of a beneficiary under a min- 
ing reclamation trust, nil, and 


Para. (c.1) added to the definition “cost amount” by 1995, c. 21, subsec. 
59(3), applicable to taxation years that begin after October 1994. 


Paras. (d.1) and (d.2) added to the definition “cost amount” and para. (e) 
amended by 1995, c. 21, subsec. 59(4), applicable to the determination of 
cost amount at a time after February 22, 1994. Para. (e) formerly read: 


(e) where the property was a debt owing to the taxpayer (other than 
the amount in respect of such property that was deducted under par- 
agraph 20(1)(p) in computing the taxpayer’s income for a taxation 
year ending before that time or of a net income stabilization ac- 
count) or any other right of the taxpayer to receive an amount (other 
than a right to receive an amount in respect of a net income stabili- 
zation account), the amortized cost of the property to the taxpayer at 
that time or, where the property does not have an amortized cost to 
the taxpayer, the amount of the debt or right that was outstanding at 
that time, 
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The closing words added to the definition “cost amount” by 1995, c. 21, 
subsec. 59(5), applicable to the determination of cost amount at a time 
after February 22, 1994. 


Para. (e.2) added to the definition “cost amount” by 1995, c. 3, subsec. 
52(3), applicable after 1993. 


Paras. (d) and (e) of “cost amount” amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 139(2), para. (d) applicable (by subsec. 139(11), as 
amended by 1994, c. 21, s. 138) 


(a) in the case of a corporation, to taxation years of the corporation 
beginning after June 1988, and 


(b) in any other case, to fiscal periods commencing after 1987, 


except that, in its application before July 14, 1990, para. (d) shall be read 
as follows: 


(d) where the property was eligible capital property in respect of a 
business, */3 of the amount that would, but for subsection 14(3), be 
the cumulative eligible capital of the taxpayer in respect of the busi- 
ness at that time, 


and para. (e) applicable to 1991 et seg. Paras. (d) and (e) formerly read: 


(d) where the property was eligible capital property of the taxpayer 
in respect of a business, the amount that would, but for subsection 
14(3), be that proportion of the cumulative eligible capital of the 
taxpayer in respect of the business at that time that 


(i) the fair market value at that time of the property 

is of 
(ii) the fair market value at that time of all of the eligible capital 
property of the taxpayer in respect of the business, 


(e) where the property was a debt owing to the taxpayer (other than 
the amount in respect of that property that was deducted under para- 
graph 20(1)(p) in computing the taxpayer’s income for a taxation 
year ending before that time) or any other right of the taxpayer to 
receive an amount, the amortized cost of the property to the tax- 
payer at that time or, where the property does not have an amortized 
cost to the taxpayer, the amount of the debt or right that was out- 
standing at that time, 


Paras. (a), (d) of “cost amount” substituted by 1994, c. 7, Sch. II (1991, c. 
49), subsecs. 192(2), (3), para. (a) applicable after May 22, 1985; para. (d) 
applicable after 1987 except that before July 14, 1990 the para. shall be 
read as follows: 


(d) where the property was eligible capital property of the taxpayer 
in respect of a business, the amount that would, but for subsection 
14(3), be the cumulative eligible capital of the taxpayer in respect of 
the business at that time, 


Paras. (a), (d) formerly read: 


(a) where the property was depreciable property of the taxpayer of a 
prescribed class, that proportion of the undepreciated capital cost to 
the taxpayer of property of that class’ at that time that the capital cost 
to the taxpayer of the property is of the capital cost to the taxpayer 
of all property of that class, 


(d) where the property was eligible capital property of the taxpayer 

in respect of a business, the cumulative eligible capital of the tax- 

payer in respect of the business at that time, 
Selected Cases [subsec. 248(1)“cost amount”]: Canada y. 
Dresden Farm Equipment Ltd., [1989] 1 C.T.C. 99 (FCA) (No inventory 
deduction for dealer/agent selling goods he did not own because there was 
no cost amount). 
I.T. Application Rules: 18 (property acquired before 1972). 
Interpretation Bulletins: IT-142R3: Settlement of debts on the wind- 
ing-up of a corporation; IT-220R2: CCA — Proceeds of disposition of de- 
preciable property; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-457R: Election by professionals to exclude work in 
progress from income; IT-471R: Merger of partnerships; IT-488R2: Wind- 
ing-up of 90%-owned taxable Canadian corporation (archived); IT-528: 
Transfers of funds between registered plans. 


“credit union” has the meaning assigned by subsection 
137(6); 


“cumulative eligible capital’ has the meaning assigned 
by subsection 14(5); 


“death benefit” means the total of all amounts received 
by a taxpayer in a taxation year on or after the death of an 


Income Tax Act 


employee in recognition of the employee’s service in an 
office or employment minus 


(a) where the taxpayer is the only person who has re- 
ceived such an amount and who is a surviving spouse 
or common-law partner of the employee (which per- 
son is, in this definition, referred to as the “surviving 
spouse or common-law partner’), the lesser of 


(i) the total of all amounts so received by the tax- 
payer in the year, and 


(ii) the amount, if any, by which $10,000 exceeds 
the total of all amounts received by the taxpayer in 
preceding taxation years on or after the death of the 
employee in recognition of the employee’s service 
in an office or employment, or 


(b) where the taxpayer is not the surviving spouse or 
common-law partner of the employee, the lesser of 


(i) the total of all amounts so received by the tax- 

payer in the year, and 

(11) that proportion of 
(A) the amount, if any, by which $10,000 ex- 
ceeds the total of all amounts received by the 
surviving spouse or common-law partner of the 
employee at any time on or after the death of 
the employee in recognition of the employee’s 
service in an office or employment 

that 
(B) the amount described in subparagraph (i) 

is of 
(C) the total of all amounts received by all tax- 
payers other than the surviving spouse or com- 
mon-law partner of the employee at any time on 
or after the death of the employee in recognition 
of the employee’s service in an office or 
employment; 

Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 
104(28) — Death benefit flowed through trust; 128.1(10)“excluded right 


or interest’(h) — Emigration — no deemed disposition of right to death 
benefit. 


History: The definition “death benefit” in subsec. 248(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seg., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


That portion of para. (a).of “death benefit” preceding subpara. (i) amended 
by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 139(3), applicable to 1993 et 
seq. That portion formerly read: 


(a) where the taxpayer is the surviving spouse of the employee, the 
lesser of 


Interpretation Bulletins: IT-508R: Death benefits. 


“deferred amount” at the end of a taxation year under a 
salary deferral arrangement in respect of a taxpayer 
means 


(a) in the case of a trust governed by the arrangement, 
any amount that a person has a right under the ar- 
rangement at the end of the year to receive after the 
end of the year where the amount has been received, is 
receivable or may at any time become receivable by 
the trust as, on account or in lieu of salary or wages of 
the taxpayer for services rendered in the year or a pre- 
ceding taxation year, and 


(b) in any other case, any amount that a person has a 
right under the arrangement at the end of the year to 
receive after the end of the year, 


and, for the purposes of this definition, a right under the 
arrangement shall include a right that is subject to one or 
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more conditions unless there is a substantial risk that any 
one of those conditions will not be satisfied; 


“deferred profit sharing plan” has the meaning as- 
signed by subsection 147(1); 


“depreciable property”? has the meaning assigned by 
subsection 13(21); 


Related Provisions: See under 13(21)“depreciable property”. 


Selected Cases [subsec. 248(1)“depreciable property”]: Gordon 
v. Canada, [1995] 2 C.T.C. 2185 (TCC) (Uncompleted film held to be 
“depreciable property”. Terminal loss allowed). 


I.T. Application Rules: 18, 20 (property acquired before 1972). 


‘“‘designated insurance property” has the meaning as- 
signed by subsection 138(12); 


History: The definition “designated insurance property” added ‘to subsec. 
248(1) by 1997, c. 25, subsec. 71(3), applicable to 1997 et seq. 


“designated surplus” — [Repealed under former Act] 


“disposition” of any property, except as expressly other- 
wise provided, includes _ 


(a) any transaction or event entitling a taxpayer to pro- 
ceeds of disposition of the property, 


(b) any transaction or event by which, 


(i) where the property is a share, bond, debenture, 
note, certificate, mortgage, agreement of sale or 
similar property, or an interest in it, the property is 
ae in whole or in part or is sa Wagan 


- Proposed Amend 1er 
248(1)“disposition”(b)(i) 


(1) where the property | iS a ike bond, debenture, 
note, certificate, m ir 

— similar property, ora ‘nterest in it the prop 

/ mW widle Or in ‘part tedeemed, oe OL 
» cancelled; 


Application: The February 27, 2004 draft Kaiendn: subsec. 118(3), 
will amend subpara. (b)(@i) of the definition “disposition” in subsec. 
248(1) to read as above, applicable to redemptions, acquisitions and 
cancellations that occur after December 23, 1998 and, where a particular 
redemption, acquisition or cancellation occurs before December 21, 
2002, any assessment of a taxpayer’s tax, interest and penalties payable 
under the Act for a taxation year that includes the time at which the 
particular redemption, acquisition or cancellation occurred shall, not- _ 
withstanding subsecs. 152(4) to (5), be made that is necessary to take 
into account the application of the amendment. 


Technical Notes: The expression “disposition” is used 
throughout the Act, particularly in Deis cuaies eae to trans- 
actions involving property. 


The definition “disposition” was added to subsection 248(1) by 
S.C. 2001, chapter 17, ss. 188(5) [formerly Bill C-22]. In gen- 
eral, that definition is applicable to transactions and events that 
occur after December 23, 1998. The former definition “disposi- 
tion” was contained in section 54 of the Act, applicable to 
transactions and events that occurred before December 24, 
1998. 


Under the definition “disposition” in subsection 248(1), a “‘dis- 
position” of any property includes a transaction or an event de- 
scribed in any of paragraphs (a) to (d) of that definition but 
does not include a transaction or an event described in any of 
paragraphs (e) to (m) of that definition. 


Under subparagraph (b)(i) of that definition, a disposition of a 
property includes any transaction or event by which, where the 
property is a share, bond, debenture, note, certificate, mort- 
gage, agreement of sale or similar property, or an interest in it, 
the property “is redeemed in whole or in part or is cancelled”. 


The definition “disposition” in subsection 248(1) is amended in 
the following ways. 


S. 248(1) dis 


First, subparagraph (b)(i) of the definition now provides that a 
disposition of property includes any transaction or event by 
which, where the property is a share, bond, debenture, note, 
certificate, mortgage, agreement of ‘sale or similar property, or 
an interest in it, the property “is in whole or in part redeemed, 
acquired or cancelled”. 


This amendment makes it clear that a dicqestion will also in- 
clude a transaction or event by which the property is acquired. 


jendment appllies] to redemptions, acquisitions and 
lations that occur after December 23, 1998, and, where © 
the redemption, acquisition or cancellation takes place before 
December 21, 2002, the Minister of National Revenue shall, 
notwithstanding ees oo 10. (3), make any assess- 


redemption, iequisition or saneetlanon heoutied that is 
necessary to take into account the application of the 
amendments. 


In co i ection with ie loner rea ae and cancellations 


(i1) Where the property is a debt or any other right 
to receive an amount, the debt or other right is set- 
tled or cancelled, bd 


(i11) where the property is a share, the share is con- 
verted because of an amalgamation or merger, 


(iv) where the property is an option to acquire or 
dispose of property, the option expires, and 


(v) a trust, that can reasonably be considered to act 
as agent for all the beneficiaries under the trust 
with respect to all dealings with all of the trust’s 
property (unless the trust is described in any ee 
paragraphs (a) to (e.1) of the definition “trust” 
subsection 108(1)), ceases to act as agent for a ae 
eficiary under the trust with respect to any dealing 
with any of the trust’s property, 


(c) any transfer of the property to a trust or, where the 
property is property of a trust, any transfer of the pro- 
perty to any beneficiary under the trust, except as pro- 
vided by paragraph (f), (g) or (k), and 


(d) where the property is, or is part of, a taxpayer’s 
capital interest in a trust, except as provided by para- 
graph (h) or (i), a payment made after 1999 to the tax- 
payer from the trust that can reasonably be considered 
to have been made because ave the taxpayer’s capital 
interest in the trust, 


mit does not include 


(e) any transfer of the property as a consequence of 
which there is no change in the beneficial ownership 
of the property, except where the transfer is 


(i) from a person or a partnership to a trust for the 
benefit of the person or the partnership, 


(11) from a trust to a beneficiary under the trust, or 


(iii) from one trust maintained for the benefit of 
one or more beneficiaries under the trust to another 
trust maintained for the benefit of the same 
beneficiaries, 


(f) any transfer of the property as a consequence of 
which there is no change in the beneficial ownership 
of the property, where 


(i) the transferor and the transferee are trusts, 


(ii) the transfer is not by a trust resident in Canada 
to a non-resident trust, 
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Proposed Amendment — 
248(1)“disposition”(f)(i), (ii) 


(i) the transferor and the transferee are trusts that 

are, at the time of the transfer, resident in Canada 

(ii) [Repealed] 
Application: The February 27, 2004 draft legislation, subsec. 118(4), 
will replace subparas. (f)(i) and (ii) of the definition “disposition” in 
subsec. 248(1) with subpara. (f)(i), applicable to transfers that occur af- 
ter February 27, 2004. 
Technical Notes: Third, the definition “disposition” in sub- 
section 248(1) is also amended by restricting the circumstances 
in which a transfer of property between trusts will not be 
treated as a disposition. In particular, paragraph (f) of the defi- 
nition is amended so that a transfer of property from a trust to 
another trust will avoid, under that paragraph, characterization 
asa disposition only if both trusts are, at the time of the trans- 
fer, resident in Canada. 


(iii) the transferee does not receive the property in 
satisfaction of the transferee’s right as a benefici- 
ary under the transferor trust, 


(iv) the transferee held no property immediately 
before the transfer (other than property the cost of 
which is not included, for the purposes of this Act, 
in computing a balance of undeducted outlays, ex- 
penses or other amounts in respect of the 
transferee), 


(v) the transferee does not file a written election 
with the Minister on or before the filing-due date 
for its taxation year in which the transfer is made 
(or on such later date as is acceptable to the Min- 
ister) that this paragraph not apply, 


(vi) if the transferor is an amateur athlete trust, a 
cemetery care trust, an employee trust, an inter 
vivos trust deemed by subsection 143(1) to exist in 


(v) the transferee does not file a written election 
with the Minister on or before the filing-due date 
for its taxation year in which the transfer is made 
(or on such later day as is acceptable to the Min- 
ister) that this paragraph not apply, and 


(vi) the transfer results, or is part of a series of 
transactions or events that results, in the transferor 
ceasing to exist and, immediately before the time 
of the transfer or the beginning of that series, as the 
case may be, the transferee never held any property 
or held only property having a nominal value, 


(h) where the property is part of a capital interest of a 
taxpayer in a trust (other than a personal trust or a trust 
prescribed for the purpose of subsection 107(2)) that is 
described by reference to units issued by the trust, a 
payment after 1999 from the trust in respect of the 
capital interest, where the number of units in the trust 
that are owned by the taxpayer is not reduced because 
of the payment, 


(i) where the property is a taxpayer’s capital interest in 
a trust, a payment to the taxpayer after 1999 in respect 
of the capital interest to the extent that the payment 


(i) is out of the income of the trust (determined 
without reference to subsection 104(6)) for a taxa- 
tion year or out of the capital gains of the trust for 
the year, if the payment was made in the year or 
the right to the payment was acquired by the tax- 
payer in the year, or 


(i1) is in respect of an amount designated in respect 
of the taxpayer by the trust under subsection 
104(20), 


Proposed Amendment — 
248(1 )“disposition”(i) 


respect of a congregation that is a constituent part Letter from Dept. of Finance, March 7, 2003: See under 


of a religious organization, a related segregated 
fund trust (in this paragraph having the meaning 
assigned by section 138.1), a trust described in par- 
agraph 149(1)(0.4) or a trust governed by an eligi- 
ble funeral arrangement, an employees profit shar- 
ing plan, a registered education savings plan or a 
registered supplementary unemployment benefit 
plan, the transferee is the same type of trust, and 


(vii) the transfer results, or is part of a series of 
transactions or events that results, in the transferor 
ceasing to exist and, immediately before the time 
of the transfer or the beginning of that series, as the 
case may be, the transferee never held any property 
or held only property having a nominal value, 


(g) any transfer of the property where 


(1) the transferor is a trust governed by a registered 
retirement savings plan or a trust governed by a 
registered retirement income fund, 


(11) the transferee is a trust governed by a registered 
retirement savings plan or a trust governed by a 
registered retirement income fund, 


(111) the annuitant under the plan or fund that gov- 
erns the transferor is also the annuitant under the 
plan or fund that governs the transferee, 


(iv) the transferee held no property immediately 
before the transfer (other than property the cost of 
which is not included, for the purposes of this Act, 
in computing a balance of undeducted outlays, ex- 
penses or other amounts in respect of the 
transferee), 


1684 


132.11(4). 


(j) any transfer of the property for the purpose only of 
securing a debt or a loan, or any transfer by a creditor 
for the purpose only of returning property that had 
been used as security for a debt or a loan, 


(k) any transfer of the property to a trust as a conse- 
quence of which there is no change in the beneficial 
ownership of the property, where the'n main purpose of 
the transfer is 


(i) to effect payment under a debt or loan, 


(11) to provide assurance that an absolute or contin- 
gent obligation of the transferor will be satisfied, or 


(111) to facilitate either the provision of compensa- 
tion or the enforcement of a penalty, in the event 
that an absolute or contingent obligation of the 
transferor is not satisfied, 


(1) any issue of a bond, debenture, note, certificate, 
mortgage or hypothecary claim, and 


(m) any issue by a corporation of a share of its capital 
stock, or any other transaction that, but for this para- 
graph, would be a disposition by a corporation of a 
share of its capital stock; 


Proposed Addition — 248(1)“disposition’(n) 
(n) a redemption, an acquisition or a cancellation of — 
a share, or of a right to acquire a share, (which share - 
or which right, as the case may be, is referred to in 
this paragraph as the “security”) of the capital stock 
of a corporation (referred to in this paragraph as the 
“issuing corporation”) held by another corporation 
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(referred to in this paragraph as the “disposing: cor- 
poration”) if 


(i) the redemption, acquisition or cancellation oc- 


curs as part of a merger or combination of two or _ 


more corporations (including the issuing corpora- 
tion and the disposing corporation) to form one 
corporate entity (referred to in this paragraph as 
the “new corporation”), 


(ii) the merger or combination is 


(A) an amalgamation (within he coaiing as- 


signed by subsection 87(1)) to which subsec- 
tion 87(11) does not apply, 


(B) an amalgamation (within the amid as- 


signed by subsection 87(1)) to which subsec- 


tion 87(11) applies, if the issuing corporation _ 
and the disposing corporation are described by 


subsection 87(11) as the parent and Le sub- 
sidiary, respectively, or 


(C)a foreign merger ‘(within the meaning as: 


signed by subsection 37(8. Wh and, 
(iii) either 


(A) the disposing corporation receives no con- 
sideration for the security, Or 


(B) in the case of a foreign merger ee the 


meaning assigned by subsection 87(8.1)), the 


disposing corporation receives no considera- _ 
tion for the security other than property that — 


was, immediately before the foreign merger, 
owned by the issuing corporation and that, on 
the foreign merger, becomes ROPER of the 
new corporation; 


Application: The February 27, 2004 draft iegisiation, Sibse. 1386 
will add para. (n) to the definition “disposition” in subsec. 248(1), appli- 


cable on the same basis as the amendment to subpara. (b)(i) above. 


Technical Notes: Second, paragraph (n) is added to the defi- 


nition. New paragraph (n) provides that a redemption, an ac- 
quisition or a cancellation of a share, or of a right to be issued a 
share, (which share or which right, as the case may be, is re- 
ferred to as the “security”) of the capital stock of a corporation 
(the “issuing corporation”) held by another corporation (the 
“disposing corporation’) is considered not to be a “disposition” 
in the case where _ 
* the redemption, acquisition or cancellation occurs as part of 
a merger or combination of two or more corporations (in- 
cluding the issuing corporation and the disposing corpora- 
tion) to form one corporate entity (referred to as oe ‘new 
corporation’), 


¢ the merger or combination is 


* an amalgamation (within the meaning assigned by sub- 
section 87(1) of the Act) to which subsection 87(11) of 
the Act does not apply, 


* an amalgamation (within the meaning assigned by sub- 
section 87(1)) to which subsection 87(11) applies, if the 
issuing corporation and the disposing corporation are 
described by subsection 87(11) as the parent and the 
subsidiary, respectively, or 


* a foreign merger (within the meaning assigned by sub- 
section 87(8.1) of the Act), and 


* either 


¢ the disposing corporation receives no consideration for 
the security, or 


* in the case of a foreign merger (within the meaning as- 
signed by subsection 87(8.1)), the disposing corporation 
receives no consideration for the security other than 
property that was, immediately before the foreign 
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merger, owned by the issuing corporation and that, on 
the foreign merger, becomes property of the new 
corporation. 


[The] amendment appllies] to fecenandions, acquisitions and 
cancellations that occur after December 23, 1998, and, where 
the redemption, acquisition or cancellation takes place before 
December 21, 2002, the Minister of National Revenue shall, 
notwithstanding subsections 152(4) to (5), make any assess- 
ment of a taxpayer’s tax, interest and penalties payable under 
the Act for any taxation years that include the time at which 
such a redemption, acquisition or cancellation occurred that is 
necessary to take into account the application of the 
amendments. 


In connection with temncon. acquisitions and cancellations 
that occur before December 24, 1998, see the commentary to 
new subsection 248(1.1). 


Letter from Dept. of Finance, April 12, 2002: 
Dear [xxx] 


I am writing in reply to your faxed letter dated January 23, 
2002 to Mr. Wally Conway in which you expressed concerns 
about the provisions in the Income Tax Act (the “Act’”) relating 
to the cancellation of shares of a predecessor corporation on an 

“amalgamation” (within the meaning of subsection 87(1) of the 
Act) or on a “foreign merger” (within the meaning of subsec- 
tion 8708. LD 


In your letter, you give the following example of a foreign 
merger: © 


1. A corporation (“Canco”) resident in Canada owns all of the 
outstanding shares of a non-resident corporation 
(“Holdco”). 


2. Holdco owns all of the ollistandinis shares of another non- 
_ resident corporation (“Parentco’). 


3. Parentco owns all of the outstanding shares of another non- 
resident corporation (“Subco”). 


4, Under the foreign corporate law, Subco is merged into 
Parentco. 


In your letter, you note that you would expect that the relevant 
foreign law would generally deem the shares of Subco held by 
Parentco to be cancelled for no consideration on the merger. 
However, you speculate that it is possible that the law in some 
foreign jurisdictions may deem the consideration for such 
shares to be the property of Subco that would, on the merger, 
be transferred or otherwise become property of the corporate 
entity formed on the merger. 


Subsection 87(4) of the Act deals with the tax consequences, to 
a shareholder of a corporation, upon an amalgamation involv- 
ing the corporation where the consideration received by that 
shareholder for the disposition of the shares held by that share- 
holder in the capital stock of the corporation consists only of 
shares of the capital stock of another corporation resulting from 
the merger. Paragraph 95(2)(d) ensures that subsection 87(4), 
with necessary changes to reflect a foreign merger, applies in 
the case of a foreign merger. However, as you note in your 
letter, subsection 87(4) does not apply to a shareholder where 
that shareholder is itself a corporation that is part of the amal- 
gamation or foreign merger. Thus, referring to your example, 
subsection 87(4) would not apply to Parentco in its capacity as 
a shareholder of Subco. 


In the context of foreign mergers involving foreign affiliates of 
a taxpayer, if the shares are not excluded property (within the 
meaning of subsection 95(1)), it is possible that foreign accrual 
property income of a foreign affiliate of the taxpayer could 
arise on the merger as a result of the non-applicability of sub- 
section 87(4). Similarly, in the context of domestic amalgama- 
tions, capital gains or losses could arise on the amalgamation 
as a result of the non-applicability of subsection 87(4). In our 
view, these tax results are unintended. 


We will, therefore, recommend to the Minister of Finance that 
the Act be amended so as to exclude from being a “disposition” 
for the purposes of the Act a cancellation of a share of the capi- 


1685 


S. 248(1) dis 


tal stock of a corporation (the “issuing corporation”) held by 
another corporation (the “disposing corporation”) where 


* the cancellation occurred as part of a merger or combina- 
tion of two or more corporations, that included the issuing 
corporation and the disposing corporation, to form one cor-. 
porate entity (the “new corporation”), 


« the merger or combination is an amalgamation to which 
subsection 87(11) did not apply, or is a foreign merger, and 


* the disposing corporation received no consideration for the © 
share or, in the case of a foreign merger, received no con- 


sideration for the share other than property that was, imme- _ 


diately before the foreign merger, owned by the issuing / 
corporation and that, on the foreign Gee. became pro-- 
perty of the new corporation. 


It will be recommended that this amendment apply to + ae ast 
and future cancellations of shares. / 


Thank you for writing. 


Yours sincerely, 


Brian Ernewein 


Director, Tax Legislation Division, Tax Policy Branch _. 


Related Provisions: 43(2) — No capital loss on capital interest of trust 
on payment out of trust’s income or gains; 48.1(1) — Gain when small 
business corporation becomes public; 49(1) — Granting of option is a dis- 
postion; 49(5) — Extension or renewal of option; 49.1 — Satisfaction of 
obligation is not a disposition of property; 51(1)(c) — Conversion of con- 
vertible property deemed not to be a disposition; 53(2)(h)(.1), (1.2) — Re- 
duction in ACB of capital interest of trust re amount payable before 2000; 
69(1)(b)G1i) — Deemed proceeds on disposition to a trust where no 
change in beneficial ownership; 69(1)(c) — Deemed acquisition at fair 
market value where disposition with no change in beneficial interest; 
70(5) — Deemed disposition on death; 80.03(2), (4) — Deemed capital 
gain on disposition of property following debt forgiveness; 87(4) — 
Shares of predecessor corporation; 94(4)(f) [proposed] — Deeming non- 
resident trust to be resident in Canada does not apply to subpara. (f)(ii); 
104(1) — Reference to trust or estate; 104(5.3) — Election by trust to 
postpone deemed disposition; 104(5.8) — Transfer where para. (f) applies; 
107(2), (2.1) — Effect of distribution of property by trust; 107.4 — Rol- 
lover on “qualifying disposition” to a trust; 128.1(1)(b) — Deemed dispo- 
sition of property on becoming resident in Canada; 128.1(4) — Deemed 
disposition on emigration; 248(1.1) — Parallel rule to para. (n) before De- 
cember 24, 1998; 248(25.1) — Where para. (f) applies — continuation of 
Where para. (j) applies — trust deemed to be agent. 


History: The definition “disposition” added to subsec. 248(1) by 2001, c. 
17, subsec. 188(5), applicable to transactions and events that occur after 
December 23, 1998, except that paras. (f) and (g) shall not apply for the 
purposes of the Act (other than s. 107.4) to a transfer of property, that 
occurred before 2000, by a trust governed by a registered retirement sav- 
ings plan to a trust governed by a registered retirement income fund (or to 
a transfer by a trust governed by a registered retirement income fund to a 
trust governed by a registered retirement savings plan) unless the trans- 
feree trust files a written election with the Minister of National Revenue 
on or before the filing-due date for its taxation year in which the transfer is 
made (or on such later day as is acceptable to the Minister) that para. (f) or 
g), as the case may be, of that definition apply. 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT- 
96R6: Options to acquire shares, bonds or debentures and by trusts to ac- 
quire trust units; IT-102R2: Conversion of property, other than real pro- 
perty, from or to inventory; IT-124R6: Contributions to registered retire- 
ment savings plans; IT-125R4: Dispositions of resource properties; IT- 
126R2: Meaning of “winding-up”; IT-133: Stock exchange transactions — 
date of disposition of shares; IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-170R: Sale of property — when 
included in income computation; IT-182: Compensation for loss of busi- 
ness income or property used in a business; IT-218R: Profit, capital gains 
and losses from the sale of real estate, including farmland and inherited 
land and conversion of real estate from capital property to inventory and 
vice versa; IT-220R2; Capital cost allowance — proceeds of disposition of 
depreciable property; IT-334R2: Miscellaneous receipts; IT-444R: Corpo- 
rations — involuntary dissolutions; IT-448: Dispositions — changes in 
terms of securities; IT-488R2: Winding-up of 90%-owned taxable Cana- 
dian corporations (archived); IT-505: Mortgage foreclosures and condi- 
tional sales repossessions (archived). 


Income Tax Act 


1.T. Technical News: No. 3 (loss utilization within a corporate group); 
No. 7 (revocable living trusts, protective trusts, bare trusts); No. 14 
(changes in terms of debt obligations); No. 15 (tax consequences of the 
adoption of the “euro” currency). 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare 
trustee corporation — mortgagee’s requirements sole reason for transfer; 
ATR-54: Reduction of paid-up capital. 


“dividend” includes a stock dividend (other than a stock 
dividend that is paid to a corporation or to a mutual fund 
trust by a non-resident corporation); 


Related Provisions: 15(3), (4) — Interest or dividend on income bond 
or debenture; 52(3) — Cost of stock dividend; 55(2) — Capital gains 
stripping — Deemed dividend; 82(1) — Dividends included in income; 
84 — Deemed dividend; 90 — Dividend from non-resident corporation; 
93(1) — Election re disposition of share in foreign affiliate; 128.1(1)(c.1), 
(c.2) — Deemed dividends on corporation becoming resident in Canada; 
137(4.2) — Credit unions — deemed interest deemed not to be a dividend; 
139.1(4)(f) — Deemed dividend on demutualization of insurance corpora- 
tion; 139.2 — Deemed dividend on distribution by mutual holding corpo- 
ration; 212.2 — Deemed dividend on surplus strip to non-resident insurer; 
Certain amounts deemed to be or not to be dividends. 


History: “Dividend” substituted by 1994, c. 7, Sch. If (1991, c. 49), sub- 
sec. 192(1), applicable to stock dividends paid to a corporation or to a 
mutual fund trust 


(a) after May 23, 1985 and before 1991, where the corporation or 
trust, as the case may be, so elected by notifying the Minister of Na- 
tional Revenue in writing before July 1991, and 


(b) in any other case, after 1990, 


and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, inter- 
est and penalties shall be made as are necessary to give effect to an elec- 
tion by a taxpayer pursuant to paragraph (a) above. “Dividend” formerly 
read: 


“dividend” includes a stock dividend; 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-88R2: Stock dividends; IT-243R4: Dividend 
refund to private corporations. 


“dividend rental arrangement” of a person means any 
arrangement entered into by the person where it may rea- 
sonably be considered that 


(a) the main reason for the person entering into the ar- 
rangement was to enable the person to receive a divi- 
dend on a share of the capital stock of a corporation, 
other than a dividend on a prescribed share or a share 
described in paragraph (e) of the definition “term pre- 
ferred share” in this subsection or an amount deemed 
to be received as a dividend on a share of the capital 
stock of a corporation by reason of subsection 15(3), 
and 


(b) under the arrangement someone other than that 
person bears the risk of loss or enjoys the opportunity 
for gain or profit with respect to the share in any mate- 
rial respect, 


and for greater certainty includes any arrangement under 
which 


(c) a corporation at any time receives on a particular 
share a taxable dividend that would, but for subsection 
112(2.3), be deductible in computing its taxable in- 
come or taxable income earned in Canada for the taxa- 
tion year that includes that time, and 


(d) the corporation is obligated to pay to another per- 
son an amount as compensation for 
(i) that dividend, 
(ii) a dividend on a share that is identical to the 
particular share, or 


(ili) a dividend on a share that, during the term of 
the arrangement, can reasonably be expected to 
provide to a holder of the share the same or sub- 
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stantially the same proportionate risk of loss or op- 
portunity for gain as the particular share, 


that, if paid, would be deemed by subsection 260(5) to 
have been received by that other person as a taxable 
dividend; 


Proposed Amendment — 248(1 
rental arrangement 


)“dividend 


“dividend yetital arrangement”, ‘of 2 or a part- 
nership (each of which is referred to in this definition as 
the “person’’), 


(i) te | main reason he he ‘person. eis pa 
the arrangement was to enable the person to re- 
ceive a dividend ona share oF the er oe of : 


subsection — or an amount Ae d Pie SS itocan 
15(3) to be received as a dividend on a share Of 


3 portunity for gain ¢ or. ae Si respect ae 
shite in any material le and — : 


(i) a ‘corporation at any ine receives on a a partic. 


the taxation year that includes that ane. se 


(it) the corporation ora partnership of. which the 
- corporation is a member is obligated to Bay to an- La 
other person or partnership an amount - - 


(A) that is compensation for a 


@ the dividend described i in subparagraph 
(i), 


dD a dividend ona de that i is ; identical 
to the particular share, or | 


(ID) a dividend on a share that, donne the 
term of the arrangement, can reasonably be 
expected to provide to a holder of the share 
_ the same or substantially the same propor- 
tionate risk of loss or opportunity for heen 
as the particular share, and ; 


(B) that, if paid, would be deemed by subsec- 

tion 260(5.1) to have been received by that 
_ other person or partnership, as the case may 

be, as a taxable dividend; 


Application: The February 27, 2004 draft legislation, subsec. 118(2), 
will amend the definition “dividend rental arrangement” in subsec. 
248(1) to read as above, applicable 


(a) to arrangements made after December 20, 2002; and 


(b) to 'an arrangement made after November 2, 1998 and before De- 
cember 21, 2002 if the parties to the arrangement jointly so elect in 
writing and file the election with the Minister of National Revenue 
within 90 days after the amending legislation is assented to, except 
that the reference to “subsection 260(5.1)” in cl. (b)Gi)(B) of the 
definition, as amended, is to be, in the application of that definition 
to any of those arrangements made before 2002, read as “subsection 
260(5)”. 


ular share a taxable dividend that would, if ett : 
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For arrangements made after 2001 and before December 21, 2002 other 
than an arrangement to which para. (b) above applies, the portion of 
para. (d) of the definition after subpara. Git) is to be read as follows: 


that, if paid, “would be deemed by ‘subsection 260(5. 1) to have 
been received. by. that other person as a taxable dividend. 
Technical Notes: A “dividend rental arrangement” is, in 


general terms, an arrangement under which one person receives 
eae ona share that has been SS from another per- 


structured and amended: its language i is also pda in certain 
respects. 


Under the amended defitition: the “person” who is the subject 
of the. arrangement — that is, the person who enters into the 
i o receive a SDREDA gts may be a part- 


s otherwise defined. 


Bristing pies © of the definition ensures that the defini- 
tion includes an arrangement under which a corporation re- 


ensation isin. This pies is nepinec by new 
paragraph (b), which adds to the arrangements described one in 
which it is not the corporation receiving the dividend that is 
obligated to make the 1 Foie aton: payment, but rather a part- 


acing. new aoe ok Wee nay seem ayimenen in 
that it expressly covers the case where a partnership is obli- 
gated to make the compensation payment, but not the case 
re a partnership receives the taxable dividend. In fact, the 
covers both: since in the latter case the corporate 
itself already considered to receive the dividend, it is 
necessary to oe a reference | to the perneeship in that 


The reference to. diitseedtionl a6o(8)" in this detilitien is re- 
placed with “subsection 260(5.1)” consequential to the amend- 
ments to section 260. This amendment applies to paragraph (d) 
of the former definition and clause OG®) of OG amended 
definition, 


The amendment to paraeraph (d) of the former definition ap- 


plies between January 1, 2002 = December ee 2002 unless 
an election noted below is filed. 


Related Provisions: 82(1)(a)(i)——Taxable dividends received; 
112(2.3) —Intercorporate dividends — where no deduction permitted; 
126(4.2) — No foreign tax credit on short-term securities acquisitions; 
260(6.1) — Deductible amount under securities lending arrangement. 


History: That portion of the definition “dividend rental arrangement” af- 
ter para. (b) added by 1995, c. 21, subsec. 74(1), applicable to dividends 
received at any time by a corporation on shares acquired 


(a) before that time and after April 1989, where the corporation so 
elects by notifying the Minister of National Revenue in writing before 
1996; and 


(b) before that time and after June 1994, in any other case. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada. 


“eligible capital amount” has the meaning assigned by 
subsection 14(1); 


“eligible capital expenditure” has the meaning assigned 
by subsection 14(5); 


“eligible capital property” has the meaning assigned by 
section 54; 


“eligible funeral arrangement” has the meaning as- 
signed by subsection 148.1(1); 


Related Provisions: 248(1)‘disposition”’(f)(vi) — Rollover from one 
trust to another. 


History: The definition “eligible funeral arrangement” added by 1995, c. 
21, s. 65, applicable after 1992. 


Interpretation Bulletins: [T-531: Eligible funeral arrangements. 
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“eligible relocation” means a relocation of a taxpayer 
where 


(a) the relocation occurs to enable the taxpayer 


(1) to carry on a business or to be employed at a 
location in Canada (in section 62 and this subsec- 
tion referred to as “the new work location’’), or 


(ii) to be a student in full-time attendance enrolled 
in a program at a post-secondary level at a location 
of a university, college or other educational institu- 
tion (in section 62 and in this subsection referred to 
as “the new work location’), 


(b) both the residence at which the taxpayer ordinarily 
resided before the relocation (in section 62 and this 
subsection referred to as “the old residence’) and the 
residence at which the taxpayer ordinarily resided af- 
ter the relocation (in section 62 and this subsection re- 
ferred to as “the new residence’) are in Canada, and 


(c) the distance between the old residence and the new 
work location is not less than 40 kilometres greater 
than the distance between the new residence and the 
new work location 


except that, in applying subsections 6(19) to (23) and sec- 
tion 62 in respect of a relocation of a taxpayer who is ab- 
sent from but resident in Canada, this definition shall be 
read without reference to the words “in Canada” in sub- 
paragraph (a)(i), and without reference to paragraph (b); 
Related Provisions: 6(19)-(22) — Employer subsidy of housing loss; 
6(23) — Employer-provided mortgage subsidy is taxable; 62 — Deduc- 
tion for moving expenses. 


History: The definition “eligible relocation” added to subsec. 248(1) by 
1999, c. 22, subsec. 80(12), applicable to all taxation years. 


1.T. Technical News: No. 6 (road distance to be used instead of “as the 
crow flies”). 


‘‘employed” means performing the duties of an office or 
employment; 


Selected Cases [subsec. 248(1)“employed”]: Boardman vy. R., 
[1979] C.T.C. 159 (FCTD) (Taxpayer held to be an employee despite con- 
tract ascribing independent contractor status). 


“employee” includes officer; 


Related Provisions: 
“employee”. 


248(1)“employment” — Further meaning of 


Selected Cases [subsec. 248(1)“employee”]: Grohne v. Canada, 
[1989] 1 C.T.C. 434 (FCTD) (Director/shareholder and president receiv- 
ing shares below fair market value did not receive benefit in respect of 
office or employment). 


Interpretation Bulletins: IT-525R: Performing artists. 


Forms: CPT-1: Request for a ruling as to the status of a worker under the 
Canada Pension Plan or Employment Insurance Act; RC4100: Employee 
or Self-Employed?. 


“employee benefit plan’? means an arrangement under 
which contributions are made by an employer or by any 
person with whom the employer does not deal at arm’s 
length to another person (in this Act referred to as the 
“custodian” of an employee benefit plan) and under 
which one or more payments are to be made to or for the 
benefit of employees or former employees of the em- 
ployer or persons who do not deal at arm’s length with 
any such employee or former employee (other than a pay- 
ment that, if section 6 were read without reference to sub- 
paragraph 6(1)(a)(i1) and paragraph 6(1)(g), would not be 
required to be included in computing the income of the 
recipient), but does not include 


(a) a fund or plan referred to in subparagraph 
6(1)(a)(i) or paragraph 6(1)(d) or (f), 


Income Tax Act 


(b) a trust described in paragraph 149(1)(y), 
(c) an employee trust, 


(c.1) a salary deferral arrangement, in respect of a tax- 
payer, under which deferred amounts are required to 
be included as benefits under paragraph 6(1)(a) in 
computing the taxpayer’s income, 


(c.2) a retirement compensation arrangement, 


(d) an arrangement the sole purpose of which is to pro- 
vide education or training for employees of the em- 
ployer to improve their work or work-related skills 
and abilities, or 


(e) a prescribed arrangement; 


Related Provisions: 6(1)(g) — Amount received from employee bene- 
fit plan taxable; 12(11) — Definitions — “investment contract”; 32.1 — 
Deductions to employer re employee benefit plan; 94(1)“exempt foreign 
trust’’(f) [proposed] — Employee benefit plan excluded from non-resident 
trust rules; 104(6)(a.1) — Deduction in computing income of employee 
benefit plan; 104(13)(b) — Income inclusion to trust; 107.1 — Distribu- 
tion by employee benefit plan; 128.1(10)“excluded right or inter- 
est’(a)(v) — No deemed disposition of rights on emigration; 212(17) — 
No non-resident withholding tax on payments from employee benefit plan. 


History: Para. (e) of “employee benefit plan” substituted by 1994, c. 21, 
subsec. 109(2), applicable after 1979. That para. formerly read: 


(e) a prescribed fund or plan; 


Selected Cases [subsec. 248(1)“employee benefit plan”): 
Canada y. Chrysler Canada Ltd. (No. 3), [1992] 2 C.T.C. 95 (FCTD) 
(Employee stock ownership plan was “stock option” under s. 7, not “em- 
ployee benefit plan’). 


Regulations: 6800 (prescribed plan, prescribed arrangement). 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of 
company shares; ATR-21: Pension benefit from an unregistered pension 
plan. 


‘employee trust”? means an arrangement (other than an 
employees profit sharing plan, a deferred profit sharing 
plan or a plan referred to in subsection 147(15) as a “re- 
voked plan’) established after 1979 


(a) under which payments are made by one or more 
employers to a trustee in trust solely to provide to em- 
ployees or former employees of 


(i) the employer, or 


(11) a person with whom the employer does not deal 
at arm’s length, 


benefits the right to which vests at the time of each 
such payment and the amount of which does not de- 
pend on the individual’s position, performance or 
compensation as an employee, 


(b) under which the trustee has, since the commence- 
ment of the arrangement, each year allocated to indi- 
viduals who are beneficiaries thereunder, in such man- 
ner as is reasonable, the amount, if any, by which the 
total of all amounts each of which is 


(1) an amount received under the arrangement by 
the trustee in the year from an employer or from a 
person with whom the employer does not deal at 
arm’s length, 


(ii) the amount that would, if this Act were read 
without reference to subsection 104(6), be the in- 
come of the trust for the year (other than a taxable 
capital gain from the disposition of property) from 
a property or other source other than a business, or 


(ili) a capital gain of the trust for the year from the 
disposition of property 
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exceeds the total of all amounts each of which is 


(iv) the loss of the trust for the year (other than an 
allowable capital loss from the disposition of pro- 
perty) from a property or other source other than a 
business, or 


(v) a capital loss of the trust for the year from the 
disposition of property, and 


(c) the trustee of which has elected to qualify the ar- 
rangement as an employee trust in its return of income 
filed within 90 days from the end of its first taxation 
year; 
Related Provisions: 6(1)(h) — Amounts received from employee trust 
taxable; 104(6)(a) — Deduction in computing income of employee trust; 
107.1 — Distribution by employee trust; 128.1(10)“excluded right or in- 
terest”’(e)(1) — No deemed disposition on emigration; 212(17) — No non- 
resident withholding tax on payments from employee trust; 248(1)“dispo- 
sition’ (f)(vi) — Rollover from one trust to another. 


Interpretation Bulletins: IT-502: Employee benefit plans and em- 
ployee trusts. 


“employees profit sharing plan” has the meaning as- 
signed by subsection 144(1); 


“employer’’, in relation to an officer, means the person 
from whom the officer receives the  officer’s 
remuneration; 


Related Provisions: 6(2) — Definition of “employer” for automobile 
standby charge; 6(17) — Extended definition for disability insurance top- 
up payments; 80.4(1)(b)(i) — Definition of “employer” for employee 
loans; 81(3)(c) — Definition of “employer” for municipal officer’s ex- 
pense allowance; 207.6(3)(a) — Definition of “employer” for incorporated 
employee/RCA rules; 252.1 — Application of pension rules where union 
is employer. 


“employment” means the position of an individual in the 
service of some other person (including Her Majesty or a 
foreign state or sovereign) and “‘servant” or ‘‘employee”’ 
means a person holding such a position; 

Selected Cases [subsec. 248(1)“employment’]: Scott vy. Canada, 
[1991] 1 C.T.C. 395 (FCTD) (Options received by director in recognition 


of services rendered received in respect of employment; director can be 
considered employee without receiving remuneration for services). 


Interpretation Bulletins: IT-525R: Performing artists. 

Forms: CPT-1: Request for a ruling as to the status of a worker under the 
Canada Pension Plan or Employment Insurance Act. 

“estate” has the meaning assigned by subsection 104(1); 


Related Provisions:  128(1)(b) — Where 
128(2)(b) — Where individual bankrupt. 


corporation — bankrupt; 


“estate of the bankrupt” has the same meaning as in the 
Bankruptcy and Insolvency Act; 
History: The definition “estate of the bankrupt” added by 1995, c. 21, 


subsec. 43(2), applicable to taxation years that end after February 21, 
1994, 


‘exempt income” means property received or acquired 
by a person in such circumstances that it is, because of 
any provision of Part I, not included in computing the 
person’s income, but does not include a dividend on a 
share or a support amount (as defined in subsection 
56.1(4)); 
Related Provisions: 81 — Amounts not included in income; 149 — 
Exempt taxpayers. 
History: The definition “exempt income” in subsec. 248(1) amended by 
1997, c. 25, subsec. 71(1), applicable after 1996. It formerly read: 
‘exempt income” means money or property received or acquired by 
a person in such circumstances that it is, by reason of any provision 


in Part I, not included in computing the person’s income, but for 
greater certainty does not include a dividend on a share; 


S. 248(1) for 


“farming” includes tillage of the soil, livestock raising or 
exhibiting, maintaining of horses for racing, raising of 
poultry, fur farming, dairy farming, fruit growing and the 
keeping of bees, but does not include an office or employ- 
ment under a person engaged in the business of farming; 
Related Provisions: 28-31 — Rules for computing income from 
farming. 

Selected Cases [subsec. 248(1)“farming”]: Levy v. MNR, [1990] 2 
C.T.C. 83 (FCTD) (Member of syndicate that bred and raced horses held 
to be in farming business despite not actively participating); Juster v. R., 
[1974] C.T.C. 681 (FCA) (Horse trader held to be engaged in farming); 
Maber v. MNR, [1971] C.T.C. 866 (FCTD) (After selling large part of 
ranch, taxpayer making improvements and constructions on remaining 


land in preparation for cattle ranching held engaged in continuation of 
original activity). 


Interpretation Bulletins: IT-156R: Feedlot operators (archived); IT- 
268R3: Inter vivos transfer of farm property to child; IT-433R: Farming or 
fishing — use of cash method. 


‘farm loss” has the meaning assigned by subsection 
111(8); 

Related Provisions: 31(1), (1.1), 248(1) — Definition of “restricted 
farm loss”; 111(9) — Farm loss where taxpayer not resident in Canada. 


History: “Farm loss” added by 1984, c. 1, subsec. 104(2), applicable to 
1983 et seq. 


“‘filing-due date” for a taxation year of a taxpayer means 
the day on or before which the taxpayer’s return of in- 
come under Part I for the year is required to be filed or 
would be required to be filed if tax under that Part were 
payable by the taxpayer for the year; 

Related Provisions: !50(1) — Due dates for filing returns; /nterpreta- 


tion Act 26 — Deadline on Sunday or holiday extended to next business 
day. 


History: The definition “filing-due date” added by 1996, c. 21, subsec. 
60(2), applicable after 1993. 


‘fiscal period” — [Repealed] 


History: The definition “fiscal period” repealed by 1996, c. 21, subsec. 
60(1), applicable to fiscal periods that begin after 1994. It formerly read: 


“fiscal period” means the period for which the accounts of the busi- 
ness of the taxpayer have been ordinarily made up and accepted for 
purposes of assessment under this Act and, in the absence of an es- 
tablished practice, the fiscal period is that adopted by the taxpayer, 
but no fiscal period may exceed 


(a) in the case of a corporation, 53 weeks, and 
(b) in the case of any other taxpayer, 12 months, 


and no change in a usual and accepted fiscal period may be made 

for the purposes of this Act without the concurrence of the Minister; 
Selected Cases [248(1)“fiscal period”): Bishay v. MNR, [1996] | 
C.T.C. 2286 (FCTD) (Unilateral change of year-end by taxpayer 
prohibited). 


‘‘fishing”’ includes fishing for or catching shell fish, crus- 
taceans and marine animals but does not include an office 
or employment under a person engaged in the business of 
fishing; 

Interpretation Bulletins: IT-433R: Farming or fishing use of cash 
method. 


‘flow-through share”’ has the meaning assigned by sub- 
section 66(15); 


History: The definition “flow-through share” added to subsec. 248(1) by 
1998, c. 19, subsec. 239(6), applicable after November 1994. 


Proposed Addition — 248(1)“foreign accrual 
property income” 


“foreign accrual property income” has the meaning 
assigned by section 95; 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 41(5), will add the definition “foreign accrual 
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property income” to subsec. 248(1), applicable to taxation years that be- 
gin after 2002. 


Technical Notes: The definition Afdreken accrual bropehsy 
income” is included in subsection 248(1) so that the definition — 
of this expression in section 95 of the Act applies for the pues 
poses of the Act. 


Related Provisions: 95(1)“foreign hoods 
95(2) — Definition, ; . 


ey incomes, | 
‘foreign affiliate’ has the meaning assigned by subsec- 
tion 95(1); 

Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; 


IT-119R4: Debts of shareholders and certain persons connected with 
shareholders. 


“foreign currency” means currency of a country other 
than Canada; 


History: The definition “foreign currency” added to s. 248(1) by 2001, c. 
17, subsec. 188(5), applicable after June 27, 1999. 


“foreign exploration and development expenses” has 
the meaning assigned by subsection 66(15); 


Proposed Addition — 248(1 \etorelan 
_ investment entity” 


“foreign investment teakbaee has the CaS — 
by section 94.1; Q 

Application: The October 30, 2003 Notiés of Ways iad Mears Motion’ 
(NRTs and FIEs), subsec. 41(5), will add the definition “foreign invest-_ 
ment entity” to subsec. 248(1), applicable to taxation years that begin 
after 2002. i rr — 
Technical Notes: The definition “foreign investment entity”. 
is included in subsection 248(1) so that the definition of this — 


expression in subsection 94.1(1) of the Act applies for he pee 


poses of the Act. 


‘foreign resource expense” has the meaning assigned by 
subsection 66.21(1); 


History: The definition “foreign resource expense” added to s. 248(1) by 
2001, c. 17, subsec. 188(5), applicable after 2000. 


“foreign resource pool expenses” of a taxpayer means 
the taxpayer’s foreign resource expenses in respect of all 
countries and the taxpayer’s foreign exploration and de- 
velopment expenses; 


History: The definition “foreign resource pool expenses” added to s. 


248(1) by 2001, c. 17, subsec. 188(5), applicable after 2000. 


“foreign resource property” has the meaning assigned 
by subsection 66(15), and a foreign resource property in 
respect of a country means a foreign resource property 
that is 


(a) a right, licence or privilege to explore for, drill for 
or take petroleum, natural gas or related hydrocarbons 
in that country, 


(b) a right, licence or privilege to 


(1) store underground petroleum, natural gas or re- 
lated hydrocarbons in that country, or 


(11) prospect, explore, drill or mine for minerals in 
a mineral resource in that country, 


(c) an oil or gas well in that country or real property in 
that country the principal value of which depends on 
its petroleum or natural gas content (but not including 
depreciable property), 


(d) a rental or royalty computed by reference to the 
amount or value of production from an oil or gas well 
in that country or from a natural accumulation of pe- 
troleum or natural gas in that country, 


Income Tax Act 


(e) a rental or royalty computed by reference to the 
amount or value of production from a mineral resource 
in that country, 


Proposed Amendment — 248(1)“foreign 
resource property”(d), (e) 


- @) any right to a rental or royalty computed by refer- 
ence to the amount or value of production from an 
- oil or gas well in that country, or from a natural ac- 
_. cumulation of petroleum or natural gas in that coun- 
_ try, if the payer of the rental or royalty has an inter- 
est in the well or accumulation, as the case may be, 
__ and 90% or more of the rental or royalty is payable 
out of, or from the proceeds ¢ of, the PLOTHEON from 
the well or accumulation, _ - 


© any ges toa shat 


~~ rental or eae ti 1 
source and 90% or m 
. payable. out of, or 


tion from the mineral 


Application: The February 27, 2004 draft Ci subsec. 1186), - 
will amend paras. (d) and (e) of the definition “foreign resource pro-— 


eres ik or pie ya . 
eeds of. the, sas pia 


perty” in subsec. 248(1) to read as oe eine © Hehe ace | 


quired after December 20, 2002. 


Technical Notes (December. 20, 2002): The: definitions 
“foreign resource property” in subsection 248(1) is structured — 
to parallel the definition “Canadian resource property” in sub-- 
section 66(15), with the necessary modifications to reflect the © 


location of the property outside Canada. This definition is” 


amended, effective for property acquired after December J 
2002, as a SEs of praness | to the oo “Canadian 
resource property”. - 


(f) a real property in that country the eH paD value of 
which depends upon its mineral resource content (but 
not including depreciable property), or 


(g) a right to or interest in any property described in 
any of paragraphs (a) to (f), other than such a right or 
interest that the taxpayer has by reason of being a ben- 
eficiary of a trust; 


Proposed Amendment — 248(1 )“foreign 
resource property’(g) . 


(g) a right to or an interest in any property described 
in any of paragraphs (a) to (f), other than a right or 
an interest that the taxpayer has because the taxpayer 
is a beneficiary under a Hust or a 2 member of a a 
partnershipy!) 9c) 7) 1 toi toa of ta oles 
Application: The Feburary 27, 2004 aratt fe ibpiehiol, bet 18), 
will amend para. (g) of the definition “foreign resource property” in sub- 
sec. 248(1) to read as above, applicable to property acquired after De- _ 
cember 20, 2002. 
Technical Notes (December 20, 2002): See under 
248(1)“foreign resource property’(d), (ce). 


History: The definition “foreign resource property” in subsec. 248(1) 
amended by 2001, c. 17, subsec. 188(1), applicable after 2000. It formerly 
read: 


“foreign resource property” has the meaning assigned by subsection 
66(15); 


“foreign retirement arrangement” means a prescribed 
plan or arrangement; 


Related Provisions: 12(11)— Definitions — “investment contract”; 
56(12) — Distribution from FRA included in income; 81(1)(r) — Exemp- 
tion for income from FRA; 94(1)“exempt foreign trust’(e) — Arrange- 
ment excluded from non-resident trust rules; 128.1(10)“excluded right or 
interest’(a)(x) — No deemed disposition on emigration. 
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History: “Foreign retirement arrangement” enacted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 192(14), applicable to 1990 et seq. 


Regulations: 6803 (prescribed plan or arrangement is U.S. IRA). 


“former business property” of a taxpayer means a capi- 
tal property of the taxpayer that was used by the taxpayer 
or a person related to the taxpayer primarily for the pur- 
pose of gaining or producing income from a business, and 
that was real property of the taxpayer or an interest of the 
taxpayer in real ee. but see not i ag 


wilt amend tl fei pen 

perty” in subsec. 248(1) 1 t 
sitions and terminations 
Technical Notes. (December 20, 2 
“former bi Siness ee in subsec i 


property 0} or an interest in real. piopey o u u 
ness. The definition is amended, applicable after December 2 
2002, to include a eS ais concession or | 


the commentary to new PRabsecabns 13(4. ay ana oe : 


(a) a rental property of the taxpayer, 
(b) land subjacent to a rental property of the taxpayer, 


(c) land contiguous to land referred to in paragraph (b) 
that is a parking area, driveway, yard or garden or that 
is otherwise necessary for the use of the rental pro- 
perty referred to therein, or 


(d) a leasehold interest in any property described in 
paragraphs (a) to (c), 


and, for the purpose of this definition, “rental property” of 
a taxpayer means real property owned by the taxpayer, 
whether jointly with another person or otherwise, and 
used by the taxpayer in the taxation year in respect of 
which the expression is being applied principally for the 
purpose of gaining or producing gross revenue that is rent 
(other than property leased by the taxpayer to a person 
related to the taxpayer and used by that related person 
principally for any other purpose), but, for greater cer- 
tainty, does not include a property leased by the taxpayer 
or the related person to a lessee, in the ordinary course of 
a business of the taxpayer or the related person of selling 
goods or rendering services, under an agreement by 
which the lessee undertakes to use the property to carry 
on the business of selling or promoting the sale of the 
goods or services of the taxpayer or the related person; 
Related Provisions: 13(4), 44(1)(b), 44(6) — Rollovers of former busi- 
ness property replaced by new property; 87(2)(1.3) — Amalgamations — 
replacement property; 248(4) — Interest in real property. 

History: That portion of “former business property” preceding para. (a) 
and that portion following para. (d) substituted by 1994, c. 7, Sch. II 


S. 248(1) gra 


(1991, c. 49), subsecs. 192(4), (5), applicable to dispositions of property 
occurring after July 13, 1990. Those portions formerly read: 


“former business property” of a taxpayer means a capital property 
that was-used by the taxpayer primarily for the purpose of gaining 
or producing income from a business, and that was real property or 
an interest therein of the taxpayer, but does not include 


and, for the purposes of this definition, “rental property” of a tax- 
payer means real property owned by the taxpayer, whether jointly 
with another person or otherwise, if the property was used by the 
taxpayer in the taxation year in respect of which the expression is 
being applied principally for the purpose of gaining or producing 
gross revenue that is rent, but, for greater certainty, does not include 
a property leased by the taxpayer to a lessee, in the ordinary course 
of the taxpayer’s business of selling goods or rendering services, 
under an agreement by which the lessee undertakes to use the pro- 
perty to carry on the business of selling or promoting the sale of the 
taxpayer’s goods or services; 


Selected Cases [subsec. 248(1)“former business property”): 
Glaxo Wellcome Inc. v. R., [1999] 4 C.T.C. 371 (FCA); aff’g [1996] 1 
C.T.C. 2904 (TCC) (Property must have been “used” in the business, not 
merely held); Buonincontri v. R., [1985] 1 C.T.C..370 (FCTD) (Rental 
property held not to be business property). 


Interpretation Bulletins: IT-491: Former business property. 


“‘soods and services tax” means the tax payable under 
Part IX of the Excise Tax Act; 


Related Provisions: 6(1)(e.1), 15(1.4)—— Employee and shareholder 
benefits; 248(15)-(18) — Rules with respect to GST. 


‘“‘srandfathered share” means 


(a) a share of the capital stock of a corporation issued 
after 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987 pursuant to an agreement in writing entered 
into before that time, 


(b) a share of the capital stock of a corporation issued 
after 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987 and before 1988 as part of a distribution to 
the public made in accordance with the terms of a pro- 
spectus, preliminary. prospectus, registration state- 
ment, offering memorandum or notice filed before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 with a public authority pursuant to and in accor- 
dance with the securities legislation of the jurisdiction 
in which the shares are distributed, 


(c) a share (in this paragraph referred to as the “new 
share’) of the capital stock of a corporation that is is- 
sued after 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987 in exchange for 


(i) a share of a corporation that was issued before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 or is a grandfathered share, or 


(ii) a debt obligation of a corporation that was 


(A) issued before 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987, or 


(B) issued after 8:00 p.m. Eastern Daylight Say- 
ing Time, June 18, 1987 under an agreement in 
writing entered into before that time, or after 
that time and before 1988 as part of a distribu- 
tion to the public made in accordance with the 
terms of a prospectus, preliminary prospectus, 
registration statement, offering memorandum or 
notice filed before that time with a public au- 
thority under and 1n accordance with the securi- 
ties legislation of the jurisdiction in which the 
debt obligation is distributed, 


where the right to the exchange and all or substantially 
all the terms and conditions of the new share were es- 
tablished in writing before that time, and 
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(d) a share of a class of the capital stock of a Canadian 
corporation listed on a prescribed stock exchange that 
is issued after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 on the exercise of a right that 


(i) was issued before that time, that was issued af- 
ter that time under an agreement in writing entered 
into before that time or that was issued after that 
time and before 1988 as part of a distribution to the 
public made in accordance with the terms of a pro- 
spectus, preliminary prospectus, registration state- 
ment, offering memorandum or notice filed before 
that time with a public authority under and in ac- 
cordance with the securities legislation of the juris- 
diction in which the rights were distributed, and 


(11) was listed on a prescribed stock exchange, 


where all or substantially all the terms and conditions 
of the right and the share were established in writing 
before that time, 


except that a share that is deemed under the definition 
“short-term preferred share”, “taxable preferred share” or 
“term preferred share” in this subsection or under subsec- 
tion 112(2.22) to have been issued at any time is deemed 
after that time not to be a grandfathered share for the pur- 
poses of that provision; 


Related Provisions: 87(4.2), (4.3) — Amalgamation. 


History: The closing words of the definition “grandfathered share” in 

subsec. 248(1) amended by 2001, c. 17, subsec. 188(3), applicable in re- 

spect of dividends received after 1998. The closing words formerly read: 
except that a share that is deemed under the definition “short-term 
preferred share”, “taxable preferred share” or “term preferred share” 
in this subsection or under subsection 112(2.2) to have been issued 
at any time shall be deemed after that time not to be a grandfathered 
share for the purposes of that provision; 


Subpara. (c)(ii) and para. (d) of “grandfathered share” substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsecs. 192(6), (7), applicable to shares issued, 
or deemed by the Act to have been issued, after 8 p.m. EDST, June 18, 
1987. Subpara. (c)(i1) and para. (d) formerly read: 


(ii) a debt obligation of a corporation that was issued before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 1987, or is- 
sued after that time pursuant to an agreement in writing entered 
into before that time 


(d) a share of a class of the capital stock of a Canadian corporation 
listed on a prescribed stock exchange that is issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 on the exercise of a 
right 
(1) that was issued before that time and listed on a prescribed 
stock exchange in Canada, and 


(11) the terms of which at that time included the right to acquire 
the share, 


where all or substantially all the terms and conditions of the share 
were established in writing before that time, 


Regulations: 3200 (prescribed stock exchange in Canada). 


“gross revenue” of a taxpayer for a taxation year means 
the total of 


(a) all amounts received in the year or receivable in 
the year (depending on the method regularly followed 
by the taxpayer in computing the taxpayer’s income) 
otherwise than as or on account of capital, and 


(b) all amounts (other than amounts referred to in par- 
agraph (a)) included in computing the taxpayer’s in- 
come from a business or property for the year by vir- 
tue of paragraph 12(1)(0o) [until 1997 —ed.] or 
subsection 12(3) or (4) or section 12.2 of this Act or 
subsection 12(8) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952; 


Income Tax Act 


Amendment [effective 2007] — 248(1)"gross" 
revenue” (b) 


(b) all amounts (other than amounts referred to in 

_ paragraph (a)) included in computing the taxpayer’s 
income from a business or property for the year be- 
cause of subsection. 12(3) or (4) or section 12.2 of 
this Act or subsection 12(8) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952. 
Application: S.C. 2003. c. 28 Bill C-48, Royal Assent November 1, 
2003), s. 18, amends para. (b) of the definition “gross revenue’ in sub- 


sec. 248(1) to read ¢ as ee ie to taxation years that Pee after 
2006 


Related Provisions: 149(9) — Limitation re gross revenue of non- 
profit SR&ED corporation; 247(5), (9) — Determination of gross revenue 
for transfer pricing rules. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”) 


‘‘sroup term life insurance policy” means a group life 
insurance policy under which the only amounts payable 
by the insurer are 


(a) amounts payable on the death or disability of indi- 
viduals whose lives are insured in respect of, in the 
course of or because of, their office or employment or 
former office or employment, and 


(b) policy dividends or experience rating refunds; 


Related Provisions: 6(1)(a)(i), 6(4) — $25,000 group term life insur- 
ance not a taxable benefit before July 1994; 18(9.01) — Limitation on de- 
duction for premiums paid; 138(15) — Meaning of “group term insurance 
policy”; Reg. 1408(2) — Definition does not apply to regulations re policy — 
reserves. 
History: The definition “group term life insurance policy” amended by 
1995, c. 3, subsec. 52(2), applicable to insurance provided in respect of 
periods that are after June 1994. The definition formerly read: 


“group term life insurance policy”, with respect to a taxpayer, 
means, subject to subsection 138(15), a group life insurance policy 
under which no amount is payable to a person other than the group 
policyholder as a result of contributions made to or under the policy 
by the employer of the taxpayer before the death or disability of the 
taxpayer; 


Interpretation Bulletins: IT-529: Flexible employee benefit programs. 


‘‘*home relocation loan” means a loan received by an in- 
dividual or the individual’s spouse or common-law part- 
ner in circumstances where the individual has com- 
menced employment at a location in Canada (in this 
definition referred to as the “new work location’) and by 
reason thereof has moved from the residence in Canada at 
which, before the move, the individual ordinarily resided 
(in this definition referred to as the “old residence”) to a 
residence in Canada at which, after the move, the indivi- 
dual ordinarily resided (in this definition referred to as the 
“new residence’) if 


(a) the distance between the old residence and the new 
work location is at least 40 kilometres greater than the 
distance between the new residence and the new work 
location, 


(b) the loan is used to acquire a dwelling, or a share of 
the capital stock of a cooperative housing corporation 
acquired for the sole purpose of acquiring the right to 
inhabit a dwelling owned by the corporation, where 
the dwelling is for the habitation of the individual and 
is the individual’s new residence, 


(c) the loan is received in the circumstances described 
in subsection 80.4(1), or would have been so received 
if subsection 80.4(1.1) had applied to the loan at the 
time it was received, and 


(d) the loan is designated by the individual to be a 
home relocation loan, but in no case shall more than 
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one loan in respect of a particular move, or more than 
one loan at any particular time, be designated as a 
home relocation loan by the individual; 

Related Provisions: 6(23) — Employer-provided mortgage subsidy is 


taxable; 15(2)(a)(ii) — Housing loan to shareholder; 80.4(4) — Home 
purchase or relocation loan to employee. 


History: The definition “home relocation loan” in subsec. 248(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Para. (c) of “home relocation loan” amended by 1999, c. 22, subsec. 80(1), 
applicable after February 23, 1998. Para. (c) formerly read: 


(c) the loan is received in the circumstances described in subsection 
80.4(1), and 


Para. (b) of “home relocation loan” substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 192(8), applicable to 1985 et seq. Para. (b) formerly 
read: 


(b) the loan is used to acquire a dwelling for the habitation of the 
individual that is the new residence, 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


‘income-averaging annuity contract” of an individual 
means, except for the purposes of section 61, a contract 


(a) that is an income-averaging annuity contract within 
the meaning assigned by subsection 61(4), and 


(b) in respect of which the individual has made a de- 
duction under section 61 in computing the individual’s 
income for a taxation year; 


Related Provisions: |28.1(10)excluded right or interest’’(f)(ii) — Em- 
igration — no deemed disposition of right under [AAC. 


‘income bond” or “income debenture” of a corporation 
(in this definition referred to as the “issuing corporation’’) 
means a bond or debenture in respect of which interest or 
dividends are payable only to the extent that the issuing 
corporation has made a profit before taking into account 
the interest or dividend obligation and that was issued 


(a) before November 17, 1978, 


(b) after November 16, 1978 and before 1980 pursuant 
to an agreement in writing to do so made before No- 
vember 17, 1978 (in this definition referred to as an 
“established agreement’), or 


(c) by an issuing corporation resident in Canada for a 
term that may not, in any circumstances, exceed 5 
years, 


(i) as part of a proposal to or an arrangement with 
its creditors that had been approved by a court 
under the Bankruptcy and Insolvency Act, 


(ii) at a time when all or substantially all of its as- 
sets were under the control of a receiver, receiver- 
manager, sequestrator or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial diffi- 
culty, the issuing corporation or another corpora- 
tion resident in Canada with which it does not deal 
at arm’s length was in default, or could reasonably 
be expected to default, on a debt obligation held by 
a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and 
the bond or debenture was issued either wholly or 
in substantial part and either directly or indirectly 
in exchange or substitution for that obligation or a 
part thereof, 


and, in the case of a bond or debenture issued after 
November 12, 1981, the proceeds from the issue may 
reasonably be regarded as having been used by the is- 
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suing corporation or a corporation with which it was 
not dealing at arm’s length in the financing of its busi- 
ness carried on in Canada immediately before the 
bond or debenture was issued, 


and, for the purposes of this definition, 


(d) where the terms or conditions of an established 
agreement were amended after November 16, 1978, 
the agreement shall be deemed to have been made af- 
ter that date, and 


(e) where 


(i) at any particular time the terms or conditions of 
a bond or debenture issued pursuant to an estab- 
lished agreement or of any agreement relating to 
such a bond or debenture have been changed, 


(ii) under the terms or conditions of a bond or de- 
benture acquired in the ordinary course of the busi- 
ness carried on by a specified financial institution 
or a partnership or trust (other than a testamentary 
trust) or under the terms or conditions of any 
agreement relating to any such bond or debenture 
(other than an agreement made before October 24, 
1979 to which the issuing corporation or any per- 
son related thereto was not a party), the owner 
thereof could at any particular time after November 
16, 1978 require, either alone or together with one 
or more taxpayers, the repayment, acquisition, can- 
cellation or conversion of the bond or debenture 
otherwise than by reason of a failure or default 
under the terms or conditions of the bond or deben- 
ture or any agreement that related to, and was en- 
tered into at the time of, the issuance of the bond or 
debenture, 


(ii) at any particular time after November 16, 
1978, the maturity date of a bond or debenture was 
extended or the terms or conditions relating to the 
repayment of the principal amount thereof were 
changed, 


(iv) at a particular time a specified financial institu- 
tion (or a partnership or trust of which a specified 
financial institution or a person related to the insti- 
tution is a member or beneficiary) acquires a bond 
or debenture that 


(A) was issued before November 17, 1978 or 
under an established agreement, 


(B) was issued to a person other than a corpora- 
tion that was, at the time of issue, 


(1) described in any of paragraphs (a) to (e) 
of the definition “specified financial institu- 
tion’, or 


(II) a corporation that was controlled by one 
or more corporations described in subclause 
(1) and, for the purpose of this subclause, 
one corporation is controlled by another cor- 
poration if more than 50% of its issued share 
capital (having full voting rights under all 
circumstances) belongs to the other corpora- 
tion, to persons with whom the other corpo- 
ration does not deal at arm’s length, or to the 
other corporation and persons with whom 
the other corporation does not deal at arm’s 
length, 


(C) was acquired from a person that was, at the 
time the person last acquired the bond or deben- 
ture and at the particular time, a person other 
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than a corporation described in any of 
paragraphs (a) to (f) of that definition, and 


(D) was acquired otherwise than under an 
agreement in writing made before October 24, 
1979, or 


(v) at a particular time after November 12, 1981, a 
specified financial institution (or a partnership or 
trust of which a specified financial institution or a 
person related to the institution is a member or 
beneficiary) acquires a bond or debenture that 


(A) was not a bond or debenture referred to in 
paragraph (c), 


(B) was acquired from a person that was, at the 
particular time, a corporation described in any 
of paragraphs (a) to (f) of the definition “speci- 
fied financial institution”, and 


(C) was acquired subject to. or conditional on a 
guarantee agreement (within the meaning that 
would be assigned by subsection 112(2.2) if the 
reference in that subsection to a “share” were 
read as a reference to an “income bond” or “‘in- 
come debenture’) that was entered into after 
November 12, 1981, 


the bond or debenture shall, for the purposes of deter- 
mining at any time after the particular time whether it 
is an income bond or income debenture, be deemed to 
have been issued at the particular time otherwise than 
pursuant to an established agreement; 


Related Provisions: 15(3), (4) — Payment on income bond deemed to 
be a dividend; 15.1, 15.2 — Small business bonds and small-business de- 
velopment bonds; 248(13) — Interests in trusts and partnerships; 256(6), 
(6.1) — Meaning of “controlled”. 


History: Subparas. (e)(iv) and (v) of the definition “income bond” or “in- 
come debenture” in subsec. 248(1) amended by 1999, c..22, subsec. 80(2), 
applicable to taxation years that begin after 1998 except that, in the appli- 
cation of the amendment to a bond or debenture acquired from a corpora- 
tion that last acquired the bond or debenture in a taxation year that began 
before 1999, 


(a) the expression “at the time the person last acquired the bond or 
debenture and at the particular time, a person other than a corporation 
described in any of paragraphs (a) to (f) of that definition” in cl. 
(e)(iv)(C) of the definition, as amended, shall be read as “at the time 
the person last acquired the bond or debenture, a corporation de- 
scribed in subclause (B)(]) or (ID, and at the particular time, a corpo- 
ration described in any of paragraphs (a) to (f) of that definition”; and 


(b) the expression “a corporation described in any of paragraphs (a) to 
(f) of the definition” in cl. (e)(v)(B) of the definition, as amended, 
shall be read as “a corporation described in subclause (iv)(B)(I) or (ID 
of the definition”. 


Subparas. (e)(iv) and (v) formerly read: 


(iv) at any particular time after October 23, 1979, a bond or deben- 
ture issued before November 17, 1978 or a bond or debenture issued 
pursuant to an established agreement (other than a bond or deben- 
ture issued to a corporation described in any of paragraphs (a) to (f) 
of the definition “specified financial institution” in this subsection) 
is acquired (otherwise than pursuant to an agreement in writing 
made before October 24, 1979) from a person (other than a corpora- 
tion described in any of paragraphs (a) to (f) of that definition) by a 
specified financial institution or by a partnership or trust of which a 
specified financial institution or a person related thereto is a mem- 
ber or beneficiary, or 


(v) at any particular time after November 12, 1981, a bond or de- 
benture (other than a bond or debenture referred to in paragraph (c)) 
is acquired by a specified financial institution or by a partnership or 
trust of which a specified financial institution or a person related 
thereto is a member or beneficiary from a corporation described in 
any of paragraphs (a) to (f) of the definition “specified financial in- 
stitution” in this subsection and the acquisition is subject to or con- 
ditional on a guarantee agreement (within the meaning that would 
be assigned by subsection 112(2.2) if the reference therein to a 
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“share” were read as a reference to an “income bond” or “income 
debenture’) that was entered into after November 12, 1981, 


Subpara. (c)(i) of “income bond” amended by 1994, c. 7, Sch. V(1992, c. 
27), para. 90(1)(q), to substitute “Bankruptcy and Insolvency Act’ for 
“Bankruptcy Act’, in force November 30, 1992. 


Selected Cases [Ssubsec. 248(1)“income bond”]: R. v. RoyNat Ltd., 
[1981] C.T.C. 93 (FCTD) (Bonds guaranteed by third parties, not “income 
bonds”). . 


Interpretation Bulletins: IT-52R4: Income bonds and income deben- 
tures (archived); IT-527: Distress preferred shares. 


‘income debenture” — [See under “income bond”. ] 


‘income interest’ of a taxpayer in a trust has the mean- 
ing assigned by subsection 108(1); 


‘indexed debt obligation” means a debt obligation the 
terms or conditions of which provide for an adjustment to 
an amount payable in respect of the obligation for a pe- 
riod during which the obligation was outstanding that is 
determined by reference to a change in the purchasing 
power of money; 

Related Provisions: 16(6) — Indexed debt obligations; 142.3(2) — In- 


dexed debt obligation not subject to rules re income from specified debt 
obligations; 142.4(5)(a)(1) — Disposition of indexed debt obligation. 


History: “Indexed debt obligation” added by 1994, c. 7, Sch. VII (1993, 
c. 24), subsec. 139(7), applicable to indexed debt obligations issued after 
October 16, 1991. 


‘indexed security’, ‘‘indexed security investment 


plan’ — [Repealed under former Act] 


‘individual’ means a person other than a corporation; 
Related Provisions: 104(2) — Trust deemed to be an individual. 


Interpretation Bulletins: IT-123R6, para. 11: Transactions involving 
eligible capital property. 


‘Insurance corporation” means a corporation that car- 
ries on an insurance business; 

Related Provisions: 138(1) — Corporation deemed to carry on insur- 
ance business; 148(10)(a) — Issuer of annuity contracts deemed to be in- 


surer for certain purposes; 186.1(b) — Insurance corporation not liable for 
Part IV tax. 


‘insurance policy” includes a life insurance policy; 


History: The definition “insurance policy” added to subsec. 248(1) by 
2000, c. 19, subsec. 67(1), applicable after December 15, 1998. 


‘fnsurer” has the meaning assigned by this subsection to 
the expression “insurance corporation”; 


Related Provisions: See under “insurance corporation” above. 


‘inter vivos trust’ has the meaning assigned by subsec- 
tion 108(1); 


Related Provisions: 149(5) — Exception re investment income of cer- 
tain clubs; 207.6(1) — Definitions (re RCA tax). 


‘international traffic’? means, in respect of a non-resi- 
dent person carrying on the business of transporting pas- 
sengers or goods, any voyage made in the course of that 
business where the principal purpose of the voyage is to 
transport passengers or goods 


(a) from Canada to a place outside Canada, 
(b) from a place outside Canada to Canada, or 


(c) from a place outside Canada to another place 
outside Canada; 


Related Provisions: 250(6) — Residence of international shipping cor- 
poration; Canada-U.S. Tax Treaty:Art. II:1(h) — Meaning of “interna- 
tional traffic” for treaty purposes; Art. XV:3 — Exemption for U.S. resi- 
dent employee; Art. XXIII:3 — Capital tax on ship or aircraft employed in 
international traffic. 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non- 
residents. 
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“inventory” means a description of property the cost or 
value of which is relevant in computing a taxpayer’s in- 
come from a business for a taxation year or would have 
been so relevant if the income from the business had not 
been computed in, accordance with the cash method and, 
with respect to a farming business, includes all of the 
livestock held in the course of carrying on the business; 


Proposed Amendment — 248(1)“inventory” 


“inventory” means a description of property (other than © 
a property to which subsection 94.1(4) or subsection © 
94.2(3) applies for a taxation ye : EESDAY ED): the - 
cost or value of which is relevant i iting 

payer’s income from a business for 
would have been so relevant if the ir : 
iness had not been computed in accordance with the 
cash method and, with respect to a farming business, in- — 
cludes all of the livestock held in the ¢ course of carrying 
on the business; 


Application: The October 30, 2003 Notice of Wa 
(NRTs and FIEs), subsec. 41(3), will amend the definition “inventory” - 
in subsec. oe to ) read as above, hpi to fiscal periods that — 
after 2002. . _ : | 


ici in froma 10 ond ps feed eset in ae Ack affect the calcula- 
tion of a taxpayer’ s income from business. 


The definition “inventory” is amended to exelinde deserbuins 
of property the disposition of which is sires to the ee 
tion of subsection 94.2(3). 


Letter from Penk of Flange 
Dear sel 


plication to property included i in the invent y of a business of 
the provisions contained in the legislative proposals on foreign 
investment entities (“FIE proposals”) that were tabled as a No- 
tice of Ways and Means Motion on October 11, 2002 [since — 
retabled October 30, 2003 — ed.]. I wish also to acknowledge | 
your discussions on this subject with Grant Nash of this _ 
Division. 


In your letter you “bee that the définicion* fexainpt interest’ . 
in proposed subsection 94.1(1) of the Income Tax Act be ex-— 
panded to include participating interests that are included in the 
inventory of a business and that are valued using the method 
prescribed under section 1801 of the Income Tax Regulations. 
These regulations permit the taxpayer to use the property’s fair 
market value (“FMV”), but only if FMV valuations are used to 
value all properties of the taxpayer included in the inventories 
of the business. Under the FIE proposals, if the participating 
interests were not to have a readily obtainable fair market value 
(“ROFMYV”), as defined in proposed subsection 94.2(1) of the 
Act, they would be subject to the imputed income regime under 
proposed section 94.1. You are concerned that there could be a 
risk of double taxation in the event that the application of sec- 
tion 94.1 did not operate to suspend the requirement that the 
taxpayer include the participating interests in the inventory of 
its business. 


You also suggest, as an alternative to exempting the participat- 
ing interests under the “exempt interest” definition, the possi- 
bility of a modification to the FIE proposals so that such partic- 
ipating interests would not be subject to the imputed income 
regime, but instead would be subject only to the to the mark-to- 
market regime under proposed section 94.2 of the FIE propos- 
als. However, you raise concerns about possible double taxa- 
tion in the event that the participating interests were to be sub- 
ject both to that proposed mark-to-market. regime and 
subsection 10(1). 
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In this regard we note that, in the case of inventory, the pro- 
poses chanee pontained 4 in the FIE proposals, to the hg wot 


tion “inventory” Weak ahevent the doublé taxation ‘thos 
otherwise arise, in respect of the application of the mark- 


relief under any other provisions of the Act. 


We are prepared to recommend that the FIE proposals be modi- 
fied to further amend the definition “inventory” in subsection 
248(1). of the Act to exclude from inventory under the Act : any 
property that would be subject to the imputed income regime 
under proposed section 94.1. This modification would prevent 
the double taxation that might otherwise arise, in respect of the 
application of proposed section 94.1 to a taxpayer’s participat- 
in; interest, by suspending the Fequirement that the taxpayer 
the participating interest in the inventory of its busi- 
ness. We will recommend that these modifications be effective | 
for the same period as the FIE proposals generally. 


Of course, we cannot offer. any assurance that either the Min- 
ster of Finance or Parliament will agree with the recommenda- 
tio _ that we intend to make in this regard. Nonetheless, we 
trust that this statement of our postion, is elias 


for writing. 


Ernewein 
Director, Tax Legislation De sion Tax Policy Branch 


Related Provisions: 10(1), (1.01) — Valuation of inventory property; 
10(5) — Certain property deemed to be inventory; 66.3(1)(a)(i1) — Cer- 
tain exploration and development shares deemed to be inventory; 142.5 — 
Mark-to-market rules for securities held by financial institutions; 142.6(3), 
(4) — Certain property of financial institution deemed not to be inventory; 
231.1(1)(b) — Examination of inventory. 


History: “Inventory” substituted by 1994, c. 7, Sch. IL (1991, c. 49), sub- 
sec. 192(1), applicable to fiscal periods beginning after 1988. That defini- 
tion formerly read: 


“inventory” means a description of property the cost or value of 
which is relevant in computing a taxpayer’s income from a business 
for a taxation year; 


Selected Cases [subsec. 248(1)“inventory”]: Ruland Realty Ltd. v. 
R., [1998] 4 C.T.C. 2313 (TCC) (Obligations to acquire land were choses 
in action, which qualified as property and as inventory); Friesen (J.) v. 
Canada, [1993] 2 C.T.C. 113 (FCA); reconsideration refused (Sept. 9, 
1993), Doc. A-449-92 (FCA); rev’d [1995] 2 C.T.C. 369 (SCC) (Asset of 
adventure in nature of trade is inventory); Canada v. Dresden Farm 
Equipment Ltd., [1989] 1 C.T.C. 99 (FCA) (No inventory deduction for 
dealer/agent selling goods he did not own). 

Interpretation Bulletins: [T-51R2: Supplies on hand at the end of a 
fiscal year; IT-218R: Profit, capital gains and losses from the sale of real 
estate, including farmland and inherited land and conversion of real estate 
from capital property to inventory and vice versa; IT-427R: Livestock of 
farmers; IT-457R: Election by professionals to exclude work in progress 
from income; IT-473R: Inventory valuation. 


“investment corporation” has the meaning assigned by 
subsection 130(3); 


“investment tax credit” has the meaning assigned by 
subsection 127(9); 


‘joint spousal or common-law partner trust’? means a 
trust to which paragraph 104(4)(a) would apply if that 
paragraph were read without reference to subparagraph 
104(4)(a)(Gi1) and clause 104(4)(a)(iv)(A); 

Related Provisions: 73(1.01)(c)(ii) — Rollover on transfer to joint 
partner trust; 104(5.8)— Transfers from joint partner trust to another 
trust; 104(6)(b)(ii.1),. (iit) — Deduction from income of — trust; 
104(15)(a) — Preferred beneficiary election; 107(4)(a)(iii) — Distribution 
of property to person other than taxpayer or partner; 248(1)‘alter ego 
trust” — Parallel trust where partner is not a beneficiary. 

History: The definition “joint spousal or common-law partner trust’ ad- 
ded to subsec. 248(1) by 2001, c. 17, subsec. 188(5), applicable to trusts 
created after 1999. 
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‘“awyer” has the meaning assigned by subsection 232(1); 


“legal representative” of a taxpayer means a trustee in 
bankruptcy, an assignee, a liquidator, a curator, a receiver 
of any kind, a trustee, an heir, an administrator, an execu- 
tor, a liquidator of a succession, a committee, or any other 
like person, administering, winding up, controlling or oth- 
erwise dealing in a representative or fiduciary capacity 
with the property that belongs or belonged to, or that is or 
was held for the benefit of, the taxpayer or the taxpayer’s 
estate; 

History: The definition “legal representative” in subsec. 248(1) amended 


by 2001, c. 17, subsec. 230(1), to add “a liquidator of a succession,”, in 
force June 14, 2001. 


The definition “legal representative” added to subsec. 248(1) by 1998, c. 
19, subsec. 239(6), in force June 18, 1998. 


‘lending asset” means a bond, debenture, mortgage, hy- 
pothecary claim, note, agreement of sale or any other in- 
debtedness or a prescribed share, but does not include a 
prescribed property; 

Related Provisions: 95(1)“lending of money” closing words — Ex- 


tended definition for FAPI purposes; 142.2(1) — Definition of “specified 
debt obligation”. 


History: The definition “lending asset” in subsec. 248(1) amended by 
2001, c. 17, subsec. 230(1), to add “hypothecary claim,”, in force June 14, 
2001. 


The definition “lending asset” in subsec. 248(1) amended by 1998, c. 19, 
subsec. 239(1), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before Octo- 
ber 1997 where the taxpayer files an election in accordance with para. 
81(11)(b) of c. 19 [see under 20(1)(1)]. 

The definition formerly read: 


“lending asset” means a bond, debenture, mortgage, note, agree- 
ment of sale or any other indebtedness or a prescribed share, but 
does not include a prescribed security; 
Regulations: 6209 (prescribed share, prescribed security, prescribed 
property). 
Interpretation Bulletins: [T-442R: Bad debts and reserves for doubtful 
debts. 


“licensed annuities provider” has the meaning assigned 
by subsection 147(1); 

History: The definition “licensed annuities provider’ added to subsec. 
248(1) by1998, c. 19, subsec. 239(6), applicable after 1996. 


‘life insurance business” includes 
(a) an annuities business, and 


(b) the business of issuing contracts all or any part of 
the issuer’s reserves for which vary in amount depend- 
ing on the fair market value of a specified group of 
assets, 


carried on by a life insurance corporation or a life insurer; 


Related Provisions: 
(life) insurance business. 


138(1)(b) — Corporation deemed carrying on 


“life insurance capital dividend” has the meaning as- 
signed by subsection 83(2.1); 


“life insurance corporation” means a corporation that 
carries on a life insurance business that is not a business 
described in paragraph (a) or (b) of the definition “life in- 
surance business” in this subsection, whether or not the 
corporation also carries on a business described in either 
of those paragraphs; 

Related Provisions: 148(10)(a) — Issuer of annuity contracts deemed 
to be life insurer for certain purposes. 


“‘life insurance policy” has the meaning assigned by sub- 
section 138(12); 
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Related Provisions: 211(1) — Definitions. 


“life insurance policy in Canada” has the meaning as- 
signed by subsection 138(12); 


“life insurer” has the meaning assigned by this subsec- 
tion to the expression “life insurance corporation”; 


‘limited partnership loss” has the meaning assigned by 
subsection 96(2.1); 


Related Provisions: |11(9) — Limited partnership loss where taxpayer 
not resident in Canada. 


“Jimited-recourse amount” means an amount that is a 
limited-recourse amount under section 143.2. 


History: The definition “limited-recourse amount” added to s. 248(1) by 
2003, c. 15, subsec. 88(5), applicable after February 18, 2003. 


“listed personal property” has the meaning assigned by 
section 54; 


“majority interest partner” of a particular partnership at 
any time means a person or partnership (in this definition 
referred to as the “taxpayer’) 


(a) whose share of the particular partnership’s income 
from all sources for the last fiscal period of the partic- 
ular partnership that ended before that time (or, if the 
particular partnership’s first fiscal period includes that 
time, for that period) would have exceeded 1/2 of the 
particular partnership’s income from all sources for 
that period if the taxpayer had held throughout that pe- 
riod each interest in the partnership that the taxpayer 
or a person affiliated with the taxpayer held at that 
time, or 


(b) whose share, if any, together with the shares of 
every person with whom the taxpayer is affiliated, of 
the total amount that would be paid to all members of 
the particular partnership (otherwise than as a share of 
any income of the partnership) if it were wound up at 
that time exceeds 1/2 of that amount; 


Related Provisions: 251.1 — Affiliated persons. 


History: The definition “majority interest partner’ added to subsec. 
248(1) by 1998, c. 19, subsec. 239(6), applicable after April 26, 1995. 


‘mineral’ includes ammonite gemstone, bituminous 
sands, calcium chloride, coal, kaolin, oil shale and silica, 
but does not include petroleum, natural gas or a related 
hydrocarbon not expressly referred to in this definition; 


Related Provisions: Interpretation Act 8(2.1), (2.2) — Application to 
exclusive economic zone and continental shelf. 


History: The definition “mineral” in subsec. 248(1) amended by 1998, c. 
19, subsec. 239(1), applicable to taxation years and fiscal periods that be- 
gin after 1996 except that, 


(a) for greater certainty, that definition shall not result in a characteri- 
zation of expenditures made or costs incurred in a taxation year or 
fiscal period that began before 1997 as a Canadian exploration ex- 
pense, Canadian development expense, Canadian exploration and de- 
velopment expense or foreign exploration and development expense 
or an increase in any amount deductible under s. 65 as a consequence 
of an expenditure made or cost incurred before 1997; and 


(b) where, as a consequence of the application of that definition, a 
person’s property would, but for this paragraph, be recharacterized as 
Canadian resource property or foreign resource property at the begin- 
ning of the person’s first taxation year or fiscal period that begins after 
1996, for the purposes of the Act the property is deemed 


(1) to have been disposed of by the person immediately before that 
time for proceeds equal to its cost amount to the person at that 
time, and 


(ii) to have been reacquired at that time by the person for the 
same amount. 
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The definition formerly read; 


“mineral” includes bituminous sands, calcium chloride, coal, kaolin, 
oil sands, oil shale and silica, but does not include petroleum, natu- 
ral gas or a related hydrocarbon not expressly referred to in this 
definition; 
The definition “mineral” added to subsec. 248(1) by 1994, c. 21, subsec. 
109(5), applicable to taxation years commencing after 1984, except that 
the definition shall be read without reference to the word “kaolin” in re- 
spect of taxation years ending before 1988. 


Interpretation Bulletins: IT-125R4: 
properties. 


Dispositions of resource 


“mineral resource” means 
(a) a base or precious metal deposit, 
(b) a coal deposit, 
(c) a bituminous sands deposit or oil shale deposit, or 
(d) a mineral deposit in respect of which 


(i) the Minister of Natural Resources has certified 
that the principal mineral extracted is an industrial 
mineral contained in a non-bedded deposit, 


(ii) the principal mineral extracted is ammonite 
gemstone, calcium chloride, diamond, gypsum, ha- 
lite, kaolin or sylvite, or 


(111) the principal mineral extracted is silica that is 
extracted from sandstone or quartzite; 


Related Provisions: /nterpretation Act 8(2.1), (2.2) — Application to 
exclusive economic zone and continental shelf. 


History: Subpara. (d)(ii) of the definition “mineral resource” in subsec. 
248(1) amended by 1998, c. 19, subsec. 239(4), applicable to taxation 
years and fiscal periods that begin after 1996 except that, 


(a) for greater certainty, the amendment shall not result in a character- 
ization of expenditures made or costs incurred in a taxation year or 
fiscal period that began before 1997 as a Canadian exploration ex- 
pense, Canadian development expense, Canadian exploration and de- 
velopment expense or foreign exploration and development expense 
or an increase in any amount deductible under s. 65 as a consequence 
of an expenditure made or cost incurred before 1997; and 


(b) where, as a consequence of the application of this amendment, a 
person’s property would, but for this paragraph, be recharacterized as 
Canadian resource property or foreign resource property at the begin- 
ning of the person’s first taxation year or fiscal period that begins after 
1996, for the purposes of the Act the property is deemed 


(1) to have been disposed of by the person immediately before that 
time for proceeds equal to its cost amount to the person at that 
time, and 


(11) to have been reacquired at that time by the person for the 
same amount. 


Subpara. (d)(ii) formerly read: 


(ii) the principal mineral extracted is calcium chloride, diamond, 
gypsum, halite, kaolin or sylvite, or 


Para. (c) of the definition “mineral resource” in subsec. 248(1) amended 
by 1997, c. 25, subsec. 71(2), applicable after March 6, 1996. Para. (c) 
formerly read: 


(c) a bituminous sands deposit, oil sands deposit or oil shale deposit, 
or 


Subpara. (d)(i) of “mineral resource” amended by 1994, c. 41, para. 
37(1)(o), in force January 12, 1995. Subpara. (1) formerly read: 


(i) the Minister of Energy, Mines and Resources has certified that 

the principal mineral extracted is an industrial mineral contained in 

a non-bedded deposit, 
Subpara. (d)(ii) of the definition “mineral resource” substituted by 1994, c. 
21, subsec. 109(3), applicable to taxation years commencing after 1984, 
except that the subpara. shall be read without reference to the word “kao- 
lin” in respect of taxation years ending before 1988 and without reference 
to the word “diamond” in respect of taxation years ending before 1993. 
That subpara. formerly read: 

(ii) the principal mineral extracted is sylvite, halite, gypsum or kao- 

lin, or 
Interpretation Bulletins: IT-125R4: Dispositions of resource proper- 
ties; IT-492: CCA — Industrial mineral mines. 
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‘“‘minerals’’ — [Repealed] 


History: The definition “minerals” repealed by 1994, c. 21, subsec. 
109(1), applicable to taxation years commencing after 1984 (but see the 
definition “mineral” above, which essentially replaces it). That definition 
formerly read: 


“minerals” does not include petroleum, natural gas or related hydro- 
carbons (except coal, bituminous sands, oil sands or oil shale); 


‘mining reclamation trust’? — [Repealed] 


History: The definition “mining reclamation trust” in subsec. 248(1) re- 
pealed by 1998, c. 19, subsec. 66(1), applicable after 1997 and, if an elec- 
tion is made by a trust in accordance with para. (i) of the definition “quali- 
fying environmental trust” in subsec. 248(1), 


(a) the trust is deemed to have never been a mining reclamation trust; 
and 


(b) notwithstanding subsecs. 152(4) to (5), the Minister of National 
Revenue may before 2000 make any assessments and reassessments 
that are necessary to give effect to the election. 


The definition formerly read: 


“mining reclamation trust” at any time means a trust resident in a 
province and maintained at that time for the sole purpose of funding 
the reclamation of a mine in the province, where the first contribu- 
tion to the trust was made after 1991, no amount was distributed 
before February 23, 1994 from the trust and the maintenance of the 
trust is or may become required under the terms of a contract en- 
tered into with Her Majesty in right of Canada or the province or is 
or may become required pursuant to a law of Canada or the prov- 
ince, but does not include a trust 


(a) where that contract was not entered into or that law was not 
enacted, as the case may be, on or before the later of 


(i) the day that is one year after the day the trust was cre- 
ated, and 


(ii) January 1, 1996, 


(b) that relates to the reclamation of a mine that at that time is a 
clay pit (other than a kaolin pit), a deposit of peat, a gravel pit, a 
peat bog, a sand pit, a shale pit or a stone quarry or that relates 
to the reclamation of a well, 


(c) that is not maintained at that time to secure the mining recla- 
mation obligations of one or more persons or partnerships that 
are beneficiaries under the trust, 


(d) that at that time has a trustee other than 
(1) Her Majesty in right of Canada or the province, or 


(ii) a corporation resident in Canada that is licensed or oth- 
erwise authorized under the laws of Canada or a province 
to carry on in Canada the business of offering to the public 
its services as trustee, 


(e) that borrows money at that time, 


(f) that acquired at that time any property that is not described 
in any of paragraphs (a), (b) and (f) of the definition “qualified 
investment” in section 204, 


(g) that did not comply with prescribed conditions at that time, 
or 


(h) that was at any previous time not a mining reclamation trust; 


The definition “mining reclamation trust” added by 1995, c. 3, subsec. 
52(4), applicable after 1993 except with respect to a trust the first contri- 
bution to which was made before February 23, 1994 and that elects in 
writing filed with the Minister of National Revenue before 1996 that this 
definition not apply to the trust. 


“Minister”? means the Minister of National Revenue; 
Related Provisions: 220 — Administration of the Act. 
Regulations: 900 (delegation of authority by the Minister to specific 


officials). 


‘money purchase limit” for a calendar year has the 
meaning assigned by subsection 147.1(1); 


‘“‘mortgage investment corporation” has the meaning 
assigned by subsection 130.1(6):; 
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‘motor vehicle’? means an automotive vehicle designed 
or adapted to be used on highways and streets but does 
not include 
(a) a trolley bus, or 
(b) a vehicle designed or adapted to be operated exclu- 
sively on rails; 
Related Provisions: 248(1) — “automobile”, “passenger vehicle”. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees. 


‘‘mutual fund corporation” has the meaning assigned by 
subsection 131(8); 


Related Provisions: 
corporation”. 


131(8.1) — Meaning of “mutual | fund 


‘mutual fund trust’ has the meaning assigned by sub- 
section 132(6); 

Related Provisions: 132(6.1), (6.2), (7), 132.2(1)(q) [to be repealed], 
132.2(3)(n) [draft] — Extensions and limitations to definition of mutual 
fund trust. 


‘net capital loss” has the meaning assigned by subsec- 
tion 111(8), except as otherwise expressly provided; 

Related Provisions: 104(21.5)— Definition for purposes of trust’s 
2000 transition; 105(21.5) — Definition of net capital losses for trust allo- 


cations of capital gains in 2000; 111(1)(b) — Application of net capital 
losses; 111(9) — Net capital loss of person not resident in Canada. 


History: The definition “net capital loss” in subsec. 248(1) amended by 


2001, c. 17, subsec. 188(1), applicable to taxation years that end after Feb- 
ruary 27, 2000. It formerly read: 


“net capital loss” has the meaning assigned by subsection 111(8); 


‘net income stabilization account” means an account of 
a taxpayer under the net income stabilization account pro- 
gram under the Farm Income Protection Act; 


Related Provisions: 248(1) — “NISA Fund No. 2”. 


History: “Net income stabilization account” enacted by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 139(7), applicable to 1991 et seq. 

Forms: RC4060: Farming income and the CAIS program [guide]; T1163: 
CAIS program information and statement of farming activities for individ- 
uals; T1164: CAIS program information and statement of farming activi- 
ties for additional farming operations; T1165: Statement of farming activi- 
ties for Ontario self directed risk management (SDRM); T1175: 
CAIS/Farming — calculation of CCA and _ business-use-of-home 
expenses. 


“Newfoundland offshore area” has the meaning as- 
signed to the expression “offshore area” by the Canada- 
Newfoundland Atlantic Accord Implementation Act, chap- 
ter 3 of the Statutes of Canada, 1987; 


“NISA Fund No. 2” means the portion of a taxpayer’s 
net income stabilization account described in paragraph 
8(2)(b) of the Farm Income Protection Act; 


Related Provisions: 248(1) — “net income stabilization account”. 


History: “NISA Fund No. 2” enacted by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 139(7); applicable to 1991 et seq. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


Forms: RC4060: Farming income and the CAIS program [guide]; T1163: 
Statement A — CAIS program information and statement of farming ac- 
tivities for individuals; T1164: Statement B — CAIS program information 
and statement of farming activities for additional farming operations; 
T1165: Statement of farming activities for Ontario self directed risk man- 
agement (SDRM); T1175: CAIS/Farming — calculation of CCA and busi- 
ness-use-of-home expenses. 


‘“non-capital loss” has the meaning assigned by subsec- 
tion 111(8); 


Related Provisions: 111(1)(a)— Application of non-capital losses; 
111(9) — Non-capital loss of person not resident in Canada. 


Income Tax Act 


Proposed Addition — 248(1 — 
| uctioore ene ae 


‘non-resident’? means not resident in Canada; 


Related Provisions: 2(3)—Tax payable by non-resident persons; 
94-94.4 — Non-resident trusts and _ foreign investment _ entities; 
94(3)(a) — Certain trusts deemed resident in Canada; 138.1(1)(c)(Gii) — 
Insurer deemed non-resident in respect of segregated fund property used 
outside Canada; 250 — Resident in Canada. 


‘“non-resident-owned investment corporation” has the 
meaning assigned by subsection 133(8); 


‘“‘Nova Scotia offshore area’’ has the meaning assigned 
to the expression “offshore area” by the Canada-Nova 
Scotia Offshore Petroleum Resources Accord Implemen- 


tation Act, chapter 28 of the Statutes of Canada, 1988; 


Related Provisions: 124(4)“province” — Taxable income earned in 
offshore area deemed earned in a province. 


“OSFI risk-weighting guidelines” means the guidelines, 
issued by the Superintendent of Financial Institutions 
under the authority of section 600 of the Bank Act, requir- 
ing an authorized foreign bank to provide to the Superin- 
tendent on a periodic basis a return of the bank’s risk- 
weighted on-balance sheet assets and off-balance sheet 
exposures, that apply as of August 8, 2000; 


History: The definition “OSFI risk-weighting guidelines” added to sub- 
sec. 248(1) by 2001, c. 17, subsec. 188(5), applicable after June 27, 1999. 


“office” means the position of an individual entitling the 
individual to a fixed or ascertainable stipend or remunera- 
tion and includes a judicial office, the office of a minister 
of the Crown, the office of a member of the Senate or 
House of Commons of Canada, a member of a legislative 
assembly or a member of a legislative or executive coun- 
cil and any other office, the incumbent of which is elected 
by popular vote or is elected or appointed in a representa- 
tive capacity and also includes the position of a corpora- 
tion director, and “‘officer’’ means a person holding such 
an office; 

Selected Cases [subsec. 248(1)“office’’]: Alexander v. MNR, [1969] 


C.T.C. 715 (Exch.) (Hospital radiologist and department head held to be 
independent contractor). 


Interpretation Bulletins: IT-377R: Director’s, executor’s or juror’s fees 
(archived). 


“‘officer’’ — [See the final words of “office” above. ] 


“oil or gas well’? means any well (other than an explora- 
tory probe or a well drilled from below the surface of the 
earth) drilled for the purpose of producing petroleum or 
natural gas or of determining the existence, location, ex- 
tent or quality of a natural accumulation of petroleum or 
natural gas, but, for the purpose of applying sections 13 
and 20 and any regulations made for the purpose of para- 
graph 20(1)(a) in respect of property acquired after March 
6, 1996, does not include a well for the extraction of ma- 
terial from a deposit of bituminous sands or oil shales; 
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History: The definition “oil or gas well” in subsec. 248(1) amended by 
1997, c. 25, subsec. 71(1), applicable after March 6, 1996. It formerly 
read: 


“oil or gas well” means any well (other than an exploratory probe or 
a well drilled from below the surface of the earth) drilled for the 
purpose of producing petroleum or natural gas or of determining the 
existence, location, extent or quality of a natural accumulation .of 
petroleum or natural gas; 


Interpretation’ Bulletins: IT-125R4: resource 


properties. 


Dispositions — of 


‘overseas Canadian Forces school staff’? means person- 
nel employed outside Canada whose services are acquired 
by the Minister of National Defence under a prescribed 
order relating to the provision of educational facilities 
outside Canada; 


Related Provisions: 250(1)(d.1)— Optional deemed residence in 
Canada. 


Regulations: 6600 (prescribed order). 


‘“‘paid-up capital’ has the meaning Pade by. subsec- 
tion 89(1); 


‘paid-up capital deficiency’? — 
Act] 

‘Part VII refund” has the meaning assigned by subsec- 
tion 192(2); 

Origin of “Part VII refund”: R.S.C. 1985, c. 1 (Sth Supp.). 


[Repealed under pniee 


‘Part VIII refund” has the meaning assigned by subsec- 
tion 194(2); 
Origin of “Part Vill refund”: R.S.C. 1985, c. 1 (Sth Supp.). 


‘“‘participant’’ — [Repealed under former EeACHL 


sphetaaicse Addition — 248(1)' 
2 _ interest” : 


particiuatthe: interest” has | tt 
adie ie 


poses of i Act. 


‘passenger vehicle” means an automobile acquired after 
June 17, 1987 (other than an automobile acquired after 
that date pursuant to an obligation in writing entered into 
before June 18, 1987) and an automobile leased under a 
lease entered into, extended or renewed after June 17, 
1987; 

Regulations: Sch. II:Cl. 10, Sch. I:Cl. 10.1, Sch. II:Cl. 16. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees. 


‘ast service pension adjustment” of a taxpayer for a 
calendar year in respect of an employer has the meaning 
assigned by regulation; 

Regulations: 8303(1). 

Interpretation Bulletins: [T-528: Transfers of funds between registered 
plans. 

Forms: T215: Past service pension adjustment exempt from certification; 
T215 Segment; T215 Summ: Summary of past service pension adjust- 
ments exempt from certification; T1004: Applying for the certification of 


a provisional PSPA; T1006: Designating an RRSP withdrawal as a quali- 
fying withdrawal; T4104: Past service pension adjustment guide. 
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“pension adjustment” of a taxpayer for a calendar year 
in respect of an employer has the meaning assigned by 
regulation; 

Related Provisions: 146(5.21) — Anti-avoidance. 

Regulations: 8301(1). 

Forms: T4084: Pension Adjustment Guide. 


‘“‘person’’, or any word or expression descriptive of a per- 
son, includes any corporation, and any entity exempt, be- 
cause of subsection 149(1), from tax under Part I on all or 
part of the entity’s taxable income and the heirs, execu- 
tors, liquidators of a succession, administrators or other 
legal representatives of such a person, according to the 
law of that part of Canada to which the context extends; 
Related Provisions: 33.1(2)(a) — “Person” includes partnership for in- 
ternational banking centre rules; 66(16) —‘‘Person”’ includes partnership 
for flow-through share rules; 79(1), 79.1(1)— Includes, partnership for 
rules re seizure of property by creditor; 80(1), 80.01(1) — Includes part- 
nership for debt forgiveness rules; 127.2(9), 127.3(7) — Includes partner- 
ship for SPTC and SRTC rules; 139.1(1) — Includes partnership for insur- 
ance demutualization; 187.4(c) — Includes partnership for Part TV.1 tax; 
209(6) — Includes partnership for purposes of tax on carved-out income; 
227(5.2), (15) — Includes partnership for certain purposes re withholding 
tax; 237.1(1) — Includes partnership for tax shelter identification rules; 
251.1(4) — Includes partnership for definition of affiliated persons; Can- 
ada-U.S. Tax Treaty:Art. III:1(e)-— Meaning of “person” for treaty 
purposes. 

History: “Person” amended by 2001, c. 17, subsec. 230(1), to add “liqui- 
dators of a succession,”’, in force June 14, 2001. 


“Person” substituted by 1994, c. 7,.Sch. VII (1993, c. 24), subsec. 139(1). 
“Person” formerly read: 


“person”, or any word or expression descriptive of a person, in- 
cludes any body corporate, and the heirs, executors, administrators 
or other legal representatives of the person, according to the law of 
that part of Canada to which the context extends; 


Interpretation Bulletins: IT-216: Corporation holds property as agent 
for shareholder (archived); IT-379R: Employees profit sharing plans — al- 
locations to beneficiaries. 


1.T. Technical News: No. 25 (partnership issues). 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare 
trustee. 


‘‘personal or living expenses” includes 


(a) the expenses of properties maintained by any per- 
son for the use or benefit of the taxpayer or any person 
connected with the taxpayer by blood relationship, 
marriage or common-law partnership or adoption, and 
not maintained in connection with a business carried 
on for profit or with a reasonable expectation of profit, 


(b) the expenses, premiums or other costs of a policy 
of insurance, annuity contract or other like contract if 
the proceeds of the policy or contract are payable to or 
for the benefit of the taxpayer or a person connected 
with the taxpayer by blood relationship, marriage or 
common-law partnership or adoption, and 


(c) expenses of properties maintained by an estate or 
trust for the benefit of the taxpayer as one of the 
beneficiaries; 
Related Provisions: 18(1)(h), 56(1)(0)(@) — No deduction for personal 
or living expenses. 


History: The definition “personal or living expenses” in subsec. 248(1) 
amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “marriage 
or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Selected Cases [Subsec. 248(1)“personal or living expenses”]: 
McNeill v. Canada, [1989] 2 C.T.C. 310 (FCTD) (MURB unit was ac- 
quired as source of income with a reasonable expectation of profit). 


‘“‘personal services business”’ has the meaning assigned 
by subsection 125(7); 
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‘‘personal trust”? means 
(a) a testamentary trust, or 


(b) an inter vivos trust, no beneficial interest in which 
was acquired for consideration payable directly or in- 
directly to 


(i) the trust, or 


(ii) any person who has made a contribution to the 
trust by way of transfer, assignment or other dispo- 
sition of property, 

but, after 1999, does not include a unit trust; 


Related Provisions: 107.4(3)(i) — Trust deemed. not to be personal 
trust; 108(6) — Where terms of trust are varied; 108(7) — Meaning of 
“acquired for consideration”; 110.6(16) — Extension of definition for pur- 
poses of capital gains exemption; 128.1(10)“excluded right or inter- 
est’(j) No deemed disposition on emigration of beneficiary; 
251(1)(b) — Trust deemed not at arm’s length with beneficiary. 


History: The portion of the definition “personal trust” after subpara. 
(b)(ii) amended by 2001, c. 17, subsec. 188(4), applicable after December 
23, 1998. That portion formerly read: 
and, for the purposes of this paragraph and paragraph 53(2)(h), 
where all the beneficial interests in a particular infer vivos trust ac- 
quired by way of the transfer, assignment or other disposition of 
property to the particular trust were acquired by 
(ili) one person, or 
(iv) 2 or more persons who would be related to each other if 
(A) a trust and another person were related to each other, 
where the other person is a beneficiary under the trust or is 
related to a beneficiary under the trust, and 
(B) a trust and another trust were related to each other, 
where a beneficiary under the trust is a beneficiary under 
the other trust or is related to a beneficiary under the other 
trust, 
any beneficial interest in the particular trust acquired by such a per- 
son shall be deemed to have been acquired for no consideration; 
All that portion of para. (b) of “personal trust” following subpara. (ii) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(4), applicable 
after 1987. That portion formerly read: 
and, for the purposes of this paragraph and paragraph 53(2)(h), 
where an inter vivos trust is created by way of the transfer, assign- 
ment or other disposition of property by an individual (or two or 
more individuals each of whom was, at the time the trust was cre- 
ated, related to each of the other individuals), any beneficial interest 
in the trust acquired by the individual, or individuals, at the time the 
trust was created shall be deemed to have been acquired for no 
consideration; 
Interpretation Bulletins: IT-342R: Trusts — Income payable to benefi- 
ciaries; IT-381R3: Trusts — capital gains and losses and the flow-through 
of taxable capital gains to beneficiaries; IT-385R2: Disposition of an in- 
come interest in a trust. 


‘“‘personal-use property” has the meaning assigned by 
section 54; 


‘“‘post-1971 spousal or common-law partner trust’ 
means a trust that would be described in paragraph 
104(4)(a) if that paragraph were read without reference to 
subparagraph 104(4)(a)(iv); 

Related Provisions: 104(6)(b)(ii), (iii) — Deduction from income of 
trust; 104(15)(a) — Preferred beneficiary election; 107(4)(a)(i) — Distri- 
bution of property to person other than taxpayer or partner. 


History: The definition “post-1971 spousal or common-law partner trust” 
added to subsec. 248(1) by 2001, c. 17, subsec. 188(5), applicable to trusts 
created after 1971. 


‘“‘preferred share” means a share other than a common 
share; 


‘“‘prescribed” means 


(a) in the case of a form, the information to be given 
on a form or the manner of filing a form, authorized 
by the Minister, 


Income Tax Act 


(a.1) in the case of the manner of making or filing an 
election, authorized by the Minister, and 


(b) in any other case, prescribed by regulation or de- 
termined in accordance with rules prescribed by 
regulation; 
Related Provisions: 147.1(18)— Regulation re pension plans; 
220(3.21) —- Certain designations in prescribed form deemed to be elec- 
tions; 221 — Regulations generally; 244(16) — Forms prescribed or au- 
thorized; 248(1) — “Regulation”; Jnterpretation Act 32 — Deviations 
from prescribed form acceptable. 


History: Para. (a) of “prescribed” substituted and para. (a.1) added by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 192(9). Para. (a) formerly read: 


(a) in the case of a form or the information to be given on a form, 
prescribed by order of the Minister, and 


Selected Cases [subsec. 248(1)“prescribed”]: Cal Investments Ltd. 
v. Canada, [1990] 2 C.T.C. 418 (FCTD) (Where a taxpayer and defrauded 
principal agreed to treat funds diverted as loans, taxpayer had no mens rea 
for evasion in respect of return filed after agreement. Waiver without cor- 
porate seal valid where signed by an officer of the company with implied 
authority; corporate seal discretionary provision for Minister’s benefit). 


Regulations: Part I-XCII. 


“principal amount’, in relation to any obligation, means 
the amount that, under the terms of the obligation or any 
agreement relating thereto, is the maximum amount or 
maximum total amount, as the case may be, payable on 
account of the obligation by the issuer thereof, otherwise 
than as or on account of interest or as or on account of 
any premium payable by the issuer conditional on the ex- 
ercise by the issuer of a right to redeem the obligation 
before the maturity thereof; 


Related Provisions: 80.02(2)(a) — Principal amount of distress pre- 
ferred share. 


I.T. Application Rules: 26(1.1) (where obligation was outstanding on 
January 1, 1972). 


I.T. Technical News: No. 25 (foreign exchange losses). 


‘“‘private corporation” has the meaning assigned by sub- 
section 89(1); 


‘“‘private foundation” has the meaning assigned by sec- 
tion 149.1; 


History: The definition “private foundation” added to subsec. 248(1) by 
1998, c. 19, subsec. 66(3), applicable after 1996. 


‘‘private health services plan” means 


(a) a contract of insurance in respect of hospital ex- 
penses, medical expenses or any combination of such 
expenses, or 


(b) a medical care insurance plan or hospital care in- 
surance plan or any combination of such plans, 


except any such contract or plan established by or pursu- 
ant to 


(c) a law of a province that establishes a health care 
insurance plan as defined in section 2 of the Canada 
Health Act, or 


(d) an Act of Parliament or a regulation made thereun- 
der that authorizes the provision of a medical care in- 
surance plan or hospital care insurance plan for em- 
ployees of Canada and their dependants and _ for 
dependants of members of the Royal Canadian 
Mounted Police and the regular force where such em- 
ployees or members were appointed in Canada and are 
serving outside Canada; 

Related Provisions: 6(1)(a)(i) —Employer’s contribution to private 

health services plan not a taxable benefit; 20.01 — Deduction from busi- 


ness income for premiums paid to plan; 118.2(2)(q) — Medical expense 
credit for premiums paid to private health services plan. 
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History: Para. (c) of the definition “private health services plan” in sub- 
sec. 248(1) amended by. 1999, c. 22, subsec. 80(3), deemed to have come 
into force on April 1, 1996. It formerly read: 


(c) a law of a province that establishes a health care insurance plan 
in respect of which the province receives contributions from Canada 
for insured health services provided under the plan pursuant to the 
Federal-Provincial Fiscal Arrangements Act, or 


Para. (c) of “private health services plan” amended by 1995, c. 17, subsec. 
45(2), to substitute “Federal-Provincial Fiscal Arrangements Act’ for 
“Federal-Provincial Fiscal Arrangements and Federal Post-Secondary 
Education and Health Contributions Act’, in force April 1, 1996. 
Interpretation Bulletins: IT-339R2: Meaning of “private health ser- 
vices plan”; IT-529: Flexible employee benefit programs. 

Advance Tax Rulings: ATR-8: Self-insured health and welfare trust 
fund; ATR-23: Private health services plan. 


‘“‘professional corporation” means a corporation that 
carries on the professional practice of an accountant, den- 
tist, lawyer, medical doctor, veterinarian or chiropractor; 


Related Provisions: 249.1(1)(b)— Year-end of 


corporation. 


professional 


History: The definition “professional corporation” added by 1996, c. 21, 
subsec. 60(2), applicable after 1994. 


“profit sharing plan” has the meaning assigned by sub- 
section 147(1); 


“property” means property of any kind whatever 
whether real or personal or corporeal or incorporeal and, 
without restricting the generality of the foregoing, 
includes 


(a) a right of any kind whatever, a share or a chose in 
action, 


(b) unless a contrary intention is evident, money, 
(c) a timber resource property, and 


(d) the work in progress of a business that is a 
profession; 
Related Provisions: 9(1), 9(3)—AIncome from property; 79(1), 


79.1(1) — Definition of property for purposes of rules re seizure of pro- 
perty by creditor; 248(5) — Meaning of substituted property. 


Selected Cases [subsec. 248(1)“property”]: Manrell v. R., [2003] 3 
C,T.C. 50 (FCA); rev’g [2002] 1 C.T.C. 2543 (TCC) (Right to compete is 
not “property”); RSI Research Ltd. v. Canada, [1993] 2 C.T.C. 2378 
(TCC) (Right to portion of revenues was “property”); Sani Sport Inc. v. 
Canada, [1990] 2 C.T.C. 15 (FCA) (Amount paid for loss of business use 
of expropriated land was capital gain). 


1.T. Application Rules: 26(6) (property disposed of and reacquired from 
June 19 to December 31, 1971). 


Interpretation Bulletins: [T-334R2: Miscellaneous receipts; IT-432R2: 
Benefits conferred on shareholders; IT-457R: Election by professionals to 
exclude work in progress from income. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax 
credit. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 
‘province’? — [Repealed under former Act] 


‘public corporation” has the meaning assigned by sub- 
section 89(1); 


“public foundation’? has the meaning assigned by sec- 
tion 149.1; 


History: The definition “public foundation” added to subsec. 248(1) by 
1998, c. 19, subsec. 66(3), applicable after 1996. 


“qualified donee’”’ has the meaning assigned by subsec- 
tion 149.1(1). 

History: The definition “qualified donee” added to subsec. 248(1) by 
2001, c. 17, subsec. 188(5), applicable after 1998. 


“qualifying environmental trust’ at any time means a 
trust resident in a province and maintained at that time for 


S. 248(1) qua 


the sole purpose of funding the reclamation of a site in the 
province that had been used primarily for, or for any com- 
bination of, the operation of a mine, the extraction of 
clay, peat, sand, shale or aggregates (including dimension 
stone and gravel) or the deposit of waste, where the main- 
tenance of the trust is or may become required under the 
terms of a contract entered into with Her Majesty in right 
of Canada or the province or is or may become required 
under a law of Canada or the province and the contract 
was entered into or that law was enacted, as the case may 
be, on or before the later of January 1, 1996 and the day 
that is one year after the day on which the trust was cre- 
ated, but does not include a trust 


(a) that relates at that time to the reclamation of a well, 


(b) that is not maintained at that time to secure the rec- 
lamation obligations of one or more persons or part- 
nerships that are beneficiaries under the trust, 


(c) that at that time has a trustee other than 


(i) Her Majesty in right of Canada or the province, 
or 


(ii) a corporation resident in Canada that is licensed 
or otherwise authorized under the laws of Canada 
or a province to carry on in Canada the business of 
offering to the public its services as trustee, 


(d) that borrows money at that time, 


(e) that acquired at that time any property that is not 
described in any of paragraphs (a), (b) and (f) of the 
definition “qualified investment” in section 204, 


(f) to which the first contribution was made before 
19972, 


(g) from which any amount was distributed before 
February 23, 1994, 


(h) if that time is before 1998 and the trust is not a 
mining reclamation trust at that time, 


(1) to which the first contribution was made before 
1996, 


(i1) from which any amount was distributed before 
February 19, 1997, or 


(i11) any interest in which was disposed of before 
February 19, 1997, 


(i) that elected in writing filed with the Minister, 
before 1998 or before April of the year following the 
year in which the first contribution to the trust was 
made, never to have been a qualifying environmental 
trust, or 


(j) that was at any previous time during its existence 

not a qualifying environmental trust; 
Related Provisions: 12(1)(z.1), (z.2) — Income from trust or from sale 
of interest; 20(1)(ss), (tt) — Deduction for contribution to trust or acquisi- 
tion of interest; 75(3)(c.1) — Reversionary trust rules do not apply; 
107.3(1), (2) — Rules applying to trust; 107.3(3) — Where trust ceases to 
be qualifying environmental trust; 127.41 — Tax credit to beneficiary of 
trust; 149(1)(z) — No Part I tax on trust; 211.6 — Part XII.4 tax on trust; 
248(1)“cost amount’(e.2) — Cost amount of interest in trust is zero; 
250(7) — Trust deemed resident in province where site is located. 


History: The definition “qualifying environmental trust” addded to sub- 
sec. 248(1) by 1998, c. 19, subsec. 66(3), applicable after 1991. 


Proposed Addition — 248(1) “qualifying 
member” 


“qualifying member’’, in respect of a partnership at 
any time, means a person that is at that time a qualifying 
member of the partnership for the purposes of subdivi- 
sion i of Division B because of paragraph 95(2)(0); 
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Application: The February 27, 2004 draft legislation, s. 134, will add | 
the definition “qualifying member” to subsec. 248(1), erplicebie to taxa-_ 
tion years that end after 197d. 


Technical Notes: The definition * uaiying m member” is ade : 
ded to subsection 248(1) of the Act. — 


Under this definition a qualifying member, in resbeet ‘of a sae: a 


nership at any time, means a person that is at that time a quali- © 


fying member of the partnership for the purposes of subdivi- i 
of paragraph 


sion i of Division B of Part I of the Act becau: 
95(2)(o). For more detail, 
paragraphs 95(2)(o) and (q). 


This definition is also relevant for the purposes scot thie! me 
ments to the definitions “exempt earnings” ee coe 


see, the COMA to. DON: 


taxation years. that end after 1999. 


‘“‘qualifying share” has the meaning assigned by subsec- 
tion 192(6); 


“record” includes an account, an agreement, a book, a 
chart or table, a diagram, a form, an image, an invoice, a 
letter, a map, a memorandum, a plan, a return, a state- 
ment, a telegram, a voucher, and any other thing contain- 
ing information, whether in writing or in any other form; 


History: The definition “record” added to subsec. 248(1) by 1998, c. 19, 
subsec. 239(6), in force on June 18, 1998. 


“refundable Part VII tax on hand” has the meaning as- 
signed by subsection 192(3); 


“refundable Part VIII tax on hand” has the meaning 
assigned by subsection 194(3); 


“registered Canadian amateur athletic association” 
means an association that was created under any law in 
force in Canada, that is resident in Canada and that 


(a) is a person described in paragraph 149(1)(1), and 


(b) has, as its primary purpose and its primary func- 
tion, the promotion of amateur athletics in Canada on 
a nation-wide basis, 


that has applied to the Minister in prescribed form for re- 
gistration, that has been registered and whose registration 
has not been revoked under subsection 168(2); 


Related Provisions: 143.1 — Amateur athletes’ reserve funds. 


Selected Cases: Maccabi Canada v.'MNR, [1998] 4 C.T.C. 21 (FCA) 
(No demographic element to be read into definition). 


Interpretation Bulletins: IT-168R3: Athletes and players employed by 
football, hockey and similar clubs; IT-496R: Non-profit organizations. 


Forms: T1189: Application to register a Canadian amateur athletic asso- 
ciation under the ITA. 


Registered Charities Newsletters: 2 (revised publications and 
forms). 


Charities Policies: CPS-007: RCAAAs: 
CPS-O11: 


Receipts — issuing policy; 
Registration of Canadian amateur athletic associations, 


“registered charity” at any time means 


(a) a charitable organization, private foundation or 
public foundation, within the meanings assigned by 
subsection 149.1(1), that is resident in Canada and was 
either created or established in Canada, or 


(b) a branch, section, parish, congregation or other di- 
vision of an organization or foundation described in 
paragraph (a), that is resident in Canada and was either 
created or established in Canada and that receives do- 
nations on its own behalf, 


Income Tax Act 


that has applied to the Minister in prescribed form for re- 
gistration and that is at that time registered as a charitable 
organization, private foundation or public foundation: 


Related Provisions: 149(1)(f) — No tax on registered charity; 149.1 — 
Rules for charities; 149.1(6.3) — Designation as public foundation, etc; 
149.1(6.4) — Registered national arts service organization treated as reg- 
istered charity; Canada-U.S. Tax  Treaty:Art. XXI— Exempt 
organizations. 


Selected Cases: Vancouver Society of Immigrant & Visible Minority 
Women v. MNR, [1999] 2 C.T.C. 1 (SCC); aff’ g [1996] 2 C.T.C. 88 (FCA) 
(Valid charitable organization must be constituted exclusively for charita- 
ble purposes); Vancouver Regional FreeNet Association v. MNR, [1996] 3 
C.T.C. 102 (FCA) (Provision of access to information on Internet free of 
charge was charitable activity). 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; 
T2050: Application to register a charity under the ITA; T2095: Canadian 
charities — application for re-designation; T4063: Registering a charity 
for income tax purposes [guide]. 

Registered Charities Newsletters: 2 (revised publications and 
forms); 8 (changes in departmental policy on applications for re-registra- 
tion); 10 (re-registration fee); 11 (renewal in the Charities Directorate; 
consultation on registering organizations that provide rental housing for 
low-income; facts about charities); 12 (promoting volunteerism: Grand 
Forks Volunteer Society v. MNR); 13 (from the Director General); 14 (re- 
gistration process speeds up); 15 (facts and figures about charities and the 
CCRA; registered charities as internal divisions of other charities); 16 (is- 
sues: amalgamations, mergers, and consolidations); 18 (statistics on chari- 
ties); 19 (new charity representative position created; facts and figures 
about charities and the CRA in 2003; what is the difference between a 
registered charity and a non-profit organization?). 


Charities Policies: CPS-017: Effective date of registration. See under 
149.1(1)“charitable organization” for Policies on what organizations will 
be registered. 


“registered education savings plan’? has the meaning 
assigned by subsection 146.1(1); 


“registered home ownership savings plan’ — [Re- 


pealed under former Act] 


“registered investment” has the meaning assigned by 
subsection 204.4(1); 


“registered labour-sponsored venture capital corpora- 
tion” means a corporation that was registered under sub- 
section 204.81(1), the registration of which has not been 
revoked; 

History: The definition “registered labour-sponsored venture capital cor- 


poration” added to subsec. 248(1) by 1997, c. 25, subsec. 71(3), applicable 
after 1995. 


“registered national arts service organization’’, at any 
time, means a national arts service organization that has 
been registered by the Minister under subsection 
149.1(6.4), which registration has not been revoked; 


History: “Registered national arts organization” enacted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 192(14), applicable after July 13, 1990. 


“registered pension fund or plan” 
former Act] 


— [Repealed under 


“registered pension plan” means a pension plan that has 
been registered by the Minister for the purposes of this 
Act, which registration has not been revoked; 

Related Provisions: 147.1(2)— Registration of plan; 147.1(3) — 


Deemed registration; 128.1(10)“excluded right or interest’’(a)(viii) — No 
deemed disposition of pension rights on emigration. 


Selected Cases [subsec. 248(1)“registered pension plan’): 
Kamil v. R., [1999] 1 C.T.C. 2447 (TCC) (U.S. 401K plan is not a “regis- 
tered pension plan’). 


1.T. Application Rules: 17(8) (reference to RPP includes reference to 
approved plan before RPP amendment in 1990). 
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Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions; IT-528: Transfers of funds, between registered 
plans. 


Forms: 1510: Application to register a pension plan. 


“registered retirement income fund” has the meaning 
assigned by subsection 146.3(1); 


“registered retirement savings plan” has the meaning 
assigned by subsection 146(1); . 


“registered securities dealer” means a person registered 
or licensed under the laws of a province to trade in securi- 
ties, in the capacity of an agent or principal, without any 
restriction as to the types or kinds of securities in which 
that person may trade; 


Related Provisions: 142.2(1)“investment dealer”, 142.5 — Corporation 
subject to mark-to-market rules. 


History: The definition “registered securities dealer” added by 1995, c. 
21, subsec. 74(2), applicable after April 26, 1989. 


“registered supplementary unemployment benefit 
plan” has the meaning assigned by subsection 145(1); 


“regulation” means a regulation made by the Governor 
in Council under this Act; 
Related Provisions: 65(2) — Regulations allowing resource al- 
lowances; 147.1(18) — Regulations re pension plans; 215(5) — Regula- 
tions reducing amount to be deducted or withheld; 221 — Regulations 
generally; 248(1) — “Prescribed”. 


“restricted farm loss” has the meaning assigned by sub- 
section 31(1.1); 

Related Provisions: 111(1)(c) — Application of restricted farm losses; 
111(9) — Restricted farm loss where taxpayer not resident in Canada. 


History: The definition “restricted farm loss” amended by 1995, c. 21, 
subsec. 43(1), applicable to taxation years that end after February 21, 
1994. The definition formerly read: 


“restricted farm loss” has the meaning assigned by subsection 31(1); 


“restricted financial institution’? means 
(a) a bank, 


(b) a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its ser- 
vices as trustee, 


(c) a credit union, 
(d) an insurance corporation, 


(e) a corporation whose principal business is the lend- 
ing of money to persons with whom the corporation is 
dealing at arm’s length or the purchasing of debt obli- 
gations issued by such persons or a combination 
thereof, 


(e.1) a corporation described in paragraph (g) of the 
definition “financial institution” in subsection 181(1), 
or 


(f) a corporation that is controlled by one or more cor- 
porations described in any of paragraphs (a) to (e.1); 
Related Provisions: 131(10) — Mutual fund corporation or investment 
corporation — election not to be restricted financial institution; 
142.2(1)“financial institution” — Definition for mark-to-market and _re- 
lated rules; 256(6), (6.1) — Meaning of “controlled”. 
History: Para. (f) of the definition “restricted financial institution” in sub- 
sec. 248(1) amended, and para. (e.1) added, by 1999, c. 22, subsec. 80(4), 
applicable to taxation years that begin after 1998. Para. (f) formerly read: 
(f) a corporation that is controlled by one or more corporations de- 
scribed in any of paragraphs (a) to (e); 
Regulations: 8604 [to be repealed] (prescribed financial institutions). 
.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). 


S. 248(1) ret 


“retirement compensation arrangement” means a plan 
or arrangement under which contributions (other than 
payments made to acquire an interest in a life insurance 
policy) are made by an employer or former employer of a 
taxpayer, or by a person with whom the employer or for- 
mer employer does not deal at arm’s length, to another 
person or partnership (in this definition and in Part XI.3 
referred to as the “custodian’’) in connection with benefits 
that are to be or may be received or enjoyed by any per- 
son on, after or in contemplation of any substantial 
change in the services rendered by the taxpayer, the re- 
tirement of the taxpayer or the loss of an office or em- 
ployment of the taxpayer, but does not include 


(a) a registered pension plan, 


(b) a disability or income maintenance insurance plan 
under a policy with an insurance corporation, 


(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) a registered retirement savings plan, 

(f) an employee trust, 

(g) a group sickness or accident insurance plan, 
(h) a supplementary unemployment benefit plan, 


(i) a vacation pay trust described in paragraph 
149(1)(y), 


(j) a plan or arrangement established for the purpose 
of deferring the salary or wages of a professional ath- 
lete for [the athlete’s] services as such with a team that 
participates in a league having regularly scheduled 
games. (in this definition referred to as an “athlete’s 
plan’), where 


(i) the plan or arrangement would, but for para- 
graph (j) of the definition “salary deferral arrange- 
ment” in this subsection, be a salary deferral ar- 
rangement, and 


(ii) in the case of a Canadian team, the custodian of 
the plan or arrangement carries on_ business 
through a fixed place of business in Canada and is 
licensed or otherwise authorized under the laws of 
Canada or a province to carry on in Canada the 
business of offering to the public its services. as 
trustee, 


(k) a salary deferral arrangement, whether or not de- 
ferred amounts thereunder are required to be included 
as benefits under paragraph 6(1)(a) in computing a 
taxpayer's income, 


(1) a plan or arrangement (other than an athlete’s plan) 
that is maintained primarily for the benefit of non-re- 
sidents in respect of services rendered outside Canada, 


(m) an insurance policy, or 
(n) a prescribed plan or arrangement, 


and, for the purposes of this definition, where a particular 
person holds property in trust under an arrangement that, 
if the property were held by another person, would be a 
retirement. compensation arrangement, the arrangement 
shall be deemed to be a retirement compensation arrange- 
ment of which the particular person is the custodian; 
Related Provisions: 8(1)(m.2)— Employee RCA’ contributions; 
12(11) — Definitions — “investment contract”; 75(3)(a) — Reversionary 
trust rules do not apply to RCA ; 94(1)“exempt foreign trust’(e) — RCA 
excluded from non-resident trust rules; 128.1(10)“excluded right or inter- 
est”(a)(ix) — No deemed disposition of right to RCA on emigration; 
207.6(2) — Life insurance policies; 207.6(4)— Deemed contribution; 
207.6(5) — Resident’s arrangement; 252.1(c), (d)—— All branches of a 
union deemed to be a single employer. 
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Regulations: 6802 (prescribed plan or arrangement). 
Interpretation Bulletins: IT-529: Flexible employee benefit programs. 
Advance Tax Rulings: ATR-45: Share appreciation rights plan. 


Forms: T1733: Application for “A retirement compensation arrangement” 
(RCA) identification account; T4041: Retirement compensation arrange- 
ments. guide. 


“retirement income fund” has the meaning assigned by 
subsection 146.3(1); 


“retirement savings plan” has the meaning assigned by 
subsection 146(1); 


“retiring allowance’? means an amount (other than a su- 
perannuation or pension benefit, an amount received as a 
consequence of the death of an employee or a benefit de- 
scribed in subparagraph 6(1)(a)(iv)) received 


(a) on or after retirement of a taxpayer from an office 
or employment in recognition of the taxpayer’s long 
service, or 


(b) in respect of a loss of an office or employment of a 
taxpayer, whether or not received as, on account or in 
lieu of payment of, damages or pursuant to an order or 
judgment of a competent tribunal, 


by the taxpayer or, after the taxpayer’s death, by a depen- 
dant or a relation of the taxpayer or by the legal represen- 
tative of the taxpayer; 

Related Provisions: 56(1)(a)(ii) — Inclusion in income; 60(j.1) — Rol- 
lover of retiring allowance to RRSP; 60(0.1)(ii) — Deduction of legal ex- 
penses incurred to obtain retiring allowance; 128.1(10)“excluded right or 
interest’(d) — No deemed disposition of right to retiring allowance on 
emigration; 248(8) — Occurrences as a consequence of death. 


Selected Cases [subsec. 248(1)“retiring allowance”]: Fostey v. 
R., [1999] 4 C.T.C. 2575 (TCC) (New employment so radically different 
from old that payment from old was regarded as retiring allowance); 
Schwartz v. Canada, [1996] 1 C.T.C. 303 (SCC) (Retiring allowance not 
related to employment which never started); Merrins v. Canada, [1995] | 
C.T.C. 111 (FCTD) (Amount received on settlement of grievance arising 
from lay-off was “retiring allowance”); Doyle v. R., [1983] C.T.C. 339 
(FCTD) (No genuine retirement from office of director of wound-up com- 
pany where its business transferred to another company and managed by 
same individual as director of second company); Lorenzen vy. R., [1981] 
C.T.C. 377 (FCTD) (Retiring allowance disallowed where former presi- 
dent/director of wound-up company continued to manage transferred busi- 
ness as president/director of transferee company). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT- 
337R4: Retiring allowances; IT-365R2: Damages, settlements and similar 
receipts; IT-508R: Death benefits. 


I.T. Technical News: No. 7 (retiring allowances); No, 19 (Retiring 
allowances — clarification to Interpretation Bulletin IT-337R3); No. 20 
(retiring allowances — effect of re-employment or employment with 
affiliate). 


Application Policies: SR&ED 2004-01: Retiring allowance. 
Advance Tax Rulings: ATR-12: Retiring allowance. 


“RRSP deduction limit” has the meaning assigned by 
subsection 146(1); 


“RRSP dollar limit’ has the meaning assigned by sub- 
section 146(1); 


“salary deferral arrangement’, in respect of a taxpayer, 
means a plan or arrangement, whether funded or not, 
under which any person has a right in a taxation year to 
receive an amount after the year where it is reasonable to 
consider that one of the main purposes for the creation or 
existence of the right is to postpone tax payable under this 
Act by the taxpayer in respect of an amount that is, or is 
on account or in lieu of, salary or wages of the taxpayer 
for services rendered by the taxpayer in the year or a pre- 
ceding taxation year (including such a right that is subject 
to one or more conditions unless there is a substantial risk 
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that any one of those conditions will not be satisfied), but 
does not include 


(a) a registered pension plan, 


(b) a disability or income maintenance insurance plan 
under a policy with an insurance corporation, 


(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) an employee trust, 

(f) a group sickness or accident insurance plan, 
(g) a supplementary unemployment benefit plan, 


(h) a vacation pay trust described in paragraph 
149(1)(y), 


(i) a plan or arrangement the sole purpose of which is 
to provide education or training for employees of an 
employer to improve their work or work-related skills 
and abilities, 


(j) a plan or arrangement established for the purpose 
of deferring the salary or wages of a professional ath- 
lete for the services of the athlete as such with a team 
that participates in a league having regularly sched- 
uled games, 


(k) a plan or arrangement under which a taxpayer has 
a right to receive a bonus or similar payment in respect 
of services rendered by the taxpayer in a taxation year 
to be paid within 3 years following the end of the year, . 
or 


(1) a prescribed plan or arrangement; 


Related Provisions: 6(1)(i) Income inclusion on payment from 
SDA; 6(11) — Income inclusion on having right to payment from SDA; 
12(11) — Definitions — “investment contract”; 56(1)(w) — Income in- 
clusion on payment from SDA; 128.1(10)“excluded right or inter- 
est’’(a)(vil), (b) — No deemed disposition of right to SDA on emigration. 


Regulations: 6801 (prescribed plan or arrangement). . 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-168R3: Ath- 
letes and players employed by football, hockey and similar clubs; IT-529: 
Flexible employee benefit programs. 


1.T. Technical News: No. 7 (salary deferral arrangement — paragraph 
(k)). 


Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR- 
45: Share appreciation rights plan; ATR-64: Phantom stock award plan. 


“salary or wages’, except in sections 5 and 63 and the 
definition “‘death benefit” in this subsection, means the 1n- 
come of a taxpayer from an office or employment as com- 
puted under subdivision a of Division B of Part I and in- 
cludes all fees received for services not rendered in the 
course of the taxpayer’s business but does not include su- 
perannuation or pension benefits or retiring allowances; 


Related Provisions: Reg. 2900(9) — Exclusions from “salary or 
wages” for SR&ED prescribed proxy amount. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising 
or supporting v. “directly engaged” SR&ED salary and wages.. 


“scientific research and experimental development” 
means systematic investigation or search that is carried 
out in a field of science or technology by means of exper- 
iment or analysis and that is 


(a) basic research, namely, work undertaken for the 
advancement of scientific knowledge without a spe- 
cific practical application in view, 


(b) applied research, namely, work undertaken for the 
advancement of scientific knowledge with a specific 
practical application in view, or 


1704 


Part X VII — Interpretation 


(c) experimental development, namely, work under- 
taken for the purpose of achieving technological ad- 
vancement for the purpose of creating new, or improv- 
ing existing, materials, devices, products or processes, 
including incremental improvements thereto, 


and, in applying this definition in respect of a taxpayer, 
includes 


(d) work undertaken by or on behalf of the taxpayer 
with respect to engineering, design, operations re- 
search, mathematical analysis, computer program- 
ming, data collection, testing or psychological re- 
search, where the work is commensurate with the 
needs, and directly in support, of work described in 
paragraph (a), (b), or (c) that is undertaken in Canada 
by or on behalf of the taxpayer, 


but does not include work with respect to 
(e) market research or sales promotion, 


(f) quality control or routine testing of materials, de- 
vices, products or processes, 


(g) research in the social sciences or the humanities, 


(h) prospecting, exploring or drilling for, or producing, 
minerals, petroleum or natural gas, 


(1) the commercial production of a new or improved 
material, device or product or the commercial use of a 
new or improved process, 


(j) style changes, or 
(k) routine data collection; 


Related Provisions: 37(3)—CCRA may obtain advice from certain 
sources as to whether an activity is SR&ED; 37(8) — Amounts. deemed 
not to be expenditures on SR&ED; 37(13) — Linked work deemed to be 
SR&ED. 


History: The definition “scientific research and experimental develop- 
ment” amended by 1998, c. 19, subsec. 239(1), applicable to work per- 
formed by a taxpayer after February 27, 1995 except that, for the purposes 
of paras. 149(1)G) and (8)(b), that definition does not apply to work per- 
formed pursuant to an agreement in writing made by the taxpayer before 
February 28, 1995. The definition formerly read: 


“scientific research and experimental development” has the mean- 
ing assigned by regulation; 


For discussion of what qualifies as SR&ED, see Northwest Hydraulic 
Consultants Ltd., [1998] 3 .C.T.C. 2520 (TCC). 


The definition “scientific research and experimental development” added 
by 1996, c. 21, subsec. 60(2), applicable to work performed after February 
27, 1995 except that, for the purposes of paras. 149(1)Q) and (8)(b), that 
definition does not apply to work performed pursuant to an agreement in 
writing entered into before February 28, 1995. 


Selected Cases [subsec. 248(1)“SR&ED”]: Northwest Hydraulic 
Consultants Ltd. v. R., [1998] 3 C.T.C. 2520 (TCC) (Court approved crite- 
ria in IC 86-4R3 as indicative of SR&ED). 


Regulations: 2900 (meaning of “scientific research and experimental de- 
velopment” (no longer applicable now that the full definition is in the 
Act). 


Information Circulars: 86-4R2 Supplement |: Automotive industry 
application paper; 86-4R2 Supplement 2: Aerospace industry application 
paper; 86-4R3: Scientific research and experimental development; 94-1: 
Plastics industry application paper; 94-2: Machinery and equipment indus- 
try application paper; 97-1: Administrative guidelines for software 
development. 


Application Policies: SR&ED 94-03: Testing activities on new sub- 
stances required by the Canadian Protection Act (CEPA); SR&ED 95- 
OIR: Linked activities — Reg. 2900(1)(d); SR&ED 95-02: Science eligi- 
bility guidelines for the oil and gas mining industries; SR&ED 95-03: 
Claims for ISO 9000 registration; SR&ED 95-04R: Conflict of interest 
with regard to outside consultants; SR&ED 96-02: Tests and studies re- 
quired to meet requirements in regulated industries; SR&ED 96-08: Eligi- 
bility of the preparation of new drug submissions; SR&ED 96-09R: Eligi- 
bility of Clinical Research in the Pharmaceutical Industry; SR&ED 2001- 
02: Multinational clinical trials; SR&ED 2002-02R: Experimental produc- 
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tion and commercial production with experimental development work — 
allowable SR&ED expenditures. 


Forms: T2 SCH 301: Newfoundland research and development tax 
credit; T2 SCH 340: Nova Scotia research and development tax credit; T2 
SCH 380: Manitoba research and development tax credit; T2 SCH 403: 
Saskatchewan research and development tax credit; T661: Claim. for 
SR&ED in Canada; T4088: Claiming scientific research and experimental 
development expenditures — guide to form T661. 


“scientific research and experimental development fi- 
nancing contract” has the meaning assigned by subsec- 
tion 194(6); 

Origin of “scientific research and experimental development 


financing contract”: R.S.C. 1985, c. | (Sth Supp.). (Formerly included 
in subsec. 194(6).) 


“scientific research and experimental development tax 
credit” of a taxpayer for a taxation year has the meaning 
assigned by subsection 127.3(2); 

Origin of “scientific research and experimental development 


tax credit”: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly included in subsec. 
127. 3@)p) 


“securities lending arrangement” has the meaning as- 
signed by subsection 260(1); 


History: The definition “securities lending arrangement” added to subsec. 
248(1) by 1994, c. 21, subsec. 109(6), applicable to 1993 et seq. 


“self-contained domestic establishment” means a 
dwelling-house, apartment or other similar place of resi- 
dence in which place a person as a general rule sleeps and 
eats; 

Interpretation Bulletins: IT-91R4: Employment at special work sites or 


remote work locations; IT-352R2: Employee’s expenses, including work 
space in home expenses; IT-513R: Personal tax credits. 


“separation agreement” includes an agreement by 
which a person agrees to make payments on a periodic 
basis for the maintenance of a former spouse or common- 
law partner, children of the marriage or common-law 
partnership or both the former spouse or common-law 
partner and children of the marriage or common-law part- 
nership, after the marriage or common-law partnership 
has been dissolved whether the agreement was made 
before or after the marriage or common-law partnership 
was dissolved; 

History: The definition “separation agreement” in subsec. 248(1) 
amended by 2000, c. 12, Sch. 2, s..1, to replace “spouse” with “spouse or 
common-law partner’, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 ef seq., in 


force July 31, 2000. See also the transitional rules reproduced in the His- 
tory to 248(1)“common-law partner”. 


“servant”? — [See under “employment”. ] 


‘“‘share” means a share or fraction of a share of the capital 
stock of a corporation and, for greater certainty, a share of 
the capital stock of a corporation includes a share of the 
capital of a cooperative corporation (within the meaning 
assigned by subsection 136(2)) and a share of the capital 
of a credit union; 


Proposed Amendment — 248(1)“share” 


“share”, except as the context otherwise requires, 
means a share or a fraction of a share of the capital 
stock of a corporation and, for greater certainty, a share 
of the capital stock of a corporation includes a share of 
the capital stock [the word “stock” should be deleted — 
ed.] of a cooperative corporation (within the meaning 
assigned by subsection 136(2)) and a share of the capital 
of a credit union; 


Application: The October 30, 2003 Notice of Ways and Means Motion 
(NRTs and FIEs), subsec. 41(4), will amend the definition “share” in 


1705 


S. 248(1) sha Income Tax Act 


subsec. 248(1) to read as above, applicable to taxation years that begin 
after 2002. 


Technical Notes: The definition “share” is amended so that — 
it applies except as the context otherwise Tequires. For exam- 
ple, if the context requires that the expression rsiate” yefer to a” 
portion of an amount or thing, then it would not carry the 
meaning otherwise assigned by subsection 248(1). 


Related Provisions: |32.2(1)“share’” — Definition of “share” for mu- 
tual fund’ corporation rollovers; 132.2(2) [to be repealed], 132.2(1) 
{draft} — Definition of “share” for mutual fund corporation rollovers; 
142.2(1)“mark-to-market property”(a), 142.5 — Mark-to-market rules for 
financial institutions. 


History: “Share” substituted by 1994, c. 7, Sch. II (1991, ¢.-49), subsec. 
192(1), applicable after 1988. “Share” formerly read: 


“share” means a share or fraction thereof of the capital stock of a 
corporation; 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares; 
IT-392: Meaning of the term “share” (archived). 


Advance Tax Rulings: ATR-26: Share exchange. 


“shareholder” includes a member or other person enti- 
tled to receive payment of a dividend; 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares; 
IT-432R2: Benefits conferred:on shareholders. 


‘“‘share-purchase tax credit” of a taxpayer for a taxation 
year has the meaning assigned by subsection 127.2(6); 


“short-term preferred share” of a corporation at any 
particular time means a share, other than a grandfathered 
share, of the capital stock of the corporation issued after 
December 15, 1987 that at that particular time 


(a) is a Share where, under the terms and conditions of 
the share, any agreement relating, to the share or any 
modification of those terms and. conditions or that 
agreement, the corporation or a specified person in re- 
lation to the corporation is or may, at any time within 
5 years from the date of its issue, be required to re- 
deem, acquire or cancel, in whole or in part, the share 
(unless the requirement to. redeem, acquire or cancel 
the share arises only in the event of the death of the 
shareholder.or by reason only ofa right to convert or 
exchange the share) or to reduce the paid-up capital of 
the share, and for the purposes of this paragraph 


(1) an agreement in respect of a share of the capital 
stock of a corporation shall be read without refer- 
ence to that part of the agreement under which a 
person agrees to acquire the share for an amount 


(A) in the case of a share (other than a share 
that would, but for that part of the agreement, 
be a taxable preferred share) the agreement in 
respect of which provides that the share is to be 
acquired within 60 days after the day on which 
the agreement was entered into, that does not 
exceed the greater of the, fair market value of 
the share at the time the agreement was entered 
into, determined without reference to the agree- 
ment, and the fair market value of the share at 
the time of the acquisition, determined without 
reference to the agreement, or 


(B) that does not exceed the fair market value 
of the share at the time of the acquisition, deter- 
mined without reference to the agreement, or 
for an amount determined by reference to the 
assets or earnings of the corporation where that 
determination may reasonably be considered to 
be used to determine an amount that does not 
exceed the fair market value of the share at the 
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time of the acquisition, determined without ref- 
erence to the agreement, and 


(ii) “shareholder” includes a shareholder of a 
shareholder, or 


(b) is a share that 1s convertible or exchangeable at any 
time within 5 years from the date of its issue, unless 


(i) it is convertible into or exchangeable for 


(A) another share of the corporation or a corpo- 
ration related to the corporation that, if issued, 
would not be a short-term preferred share, 


(B) a right or warrant that, if exercised, would 
allow the person exercising it to acquire only a 
share of the corporation or a corporation related 
to the corporation that, if issued, would not be a 
short-term preferred share, or 


(C) both a share described in clause (A) and a 
right or warrant described in clause (B), and 


(ii) all the consideration receivable for the share on 
the conversion or exchange is the share described 
in clause (1)(A) or the right or warrant described in 
clause (1)(B) or both, as the case may be, and for 
the purposes of this subparagraph, where a tax- 
payer may become entitled on the conversion or 
exchange of a share to receive any particular con- 
sideration (other than consideration described in 
any of clauses (i)(A) to (C)) in lieu of a fraction of 
a share, the particular consideration shall be 
deemed not to be consideration unless it may rea- 
sonably be considered that the particular considera- 
tion was receivable as part of a series of transac- 
tions or events one of the main purposes of which 
was to avoid or limit the application of Part IV.1 or 
Vg 


and, for the purposes of this definition, 


(c) where at any particular time after December 15, 
1987, otherwise than pursuant to a written arrange- 
ment to do so entered into before December 16, 1987, 
the terms or conditions of a share of the capital stock 
of a corporation that are relevant to any matter re- 
ferred to in any of paragraphs (a), (b), (f) and (h) are 
established or modified, or any agreement in respect 
of any such matter to which the corporation or a speci- 
fied person in relation to the corporation is a party, is 
changed or entered into, the share shall be deemed: af- 
ter that particular time to have been issued at that par- 
ticular time, 


(d) where at any particular time after December 15, 
1987 a particular share of the capital stock of a corpo- 
ration has been issued or its terms or conditions have 
been modified or an agreement in respect of the share 
is modified or entered into, and it may reasonably be 
considered, having regard to all the circumstances, in- 
cluding the rate of interest on any debt obligation or 
the dividend provided on any short-term. preferred 
share, that 


(i) but for the existence at any time of such a debt 
obligation or such a short-term preferred share, the 
particular share would not have been issued or its 
terms or conditions modified or the agreement in 
respect of the share would not have been modified 
or entered into, and 


(11) one of the main purposes for the issue of the 
particular share or the modification of its terms or 
conditions or the modification or entering into the 
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agreement in respect of the share was to avoid or 
limit the tax payable under subsection 191.1(1), 


the particular share shall be deemed after that particu- 
lar time to have been issued at that particular time and 
to be a short-term preferred share of the corporation, 


(e) where at any particular time after December 15, 
1987, otherwise than pursuant to a written arrange- 
ment to do so entered into before December 16, 1987, 
the terms or conditions of a share of the capital stock 
of a corporation are modified or established or any 
agreement in respect of the share has been changed or 
entered into, and as a consequence thereof the corpo- 
ration or a specified person in relation to the corpora- 
tion may reasonably be expected to redeem, acquire or 
cancel (otherwise than by reason of the death of the 
shareholder or by reason only of a right to convert or 
exchange the share that would not cause the share to 
be a short-term preferred share by reason of paragraph 
(b)), in whole or in part, the share, or to reduce its 
paid-up capital, within 5 years from the particular 
time, the share shall be deemed to have been issued at 
that particular time and to be a short-term preferred 
share of the corporation after the particular time until 
the time that such reasonable expectation ceases to ex- 
ist and, for the purposes of this paragraph, 


(i) an agreement in respect of a share of the capital 
stock of a corporation shall be read without refer- 
ence to that part of the agreement under which a 
person agrees to acquire the share for an amount 


(A) in the case of a share (other than a share 
that would, but for that part of the agreement, 
be a taxable preferred share). the agreement in 
respect of which provides that the share is to be 
acquired within 60 days after the day on which 
the agreement was entered into, that does not 
exceed the greater of the fair market value of 
the share at the time the agreement was entered 
into, determined without reference to the agree- 
ment, and the fair market value of the share at 
the time of the acquisition, determined without 
reference to the agreement, or 


(B) that does not exceed the fair market value 
of the share at the time of the acquisition, deter- 
mined without reference to the agreement, or 
for an amount determined by reference to the 
assets or earnings of the corporation where that 
determination may reasonably be considered. to 
be used to determine an amount that does not 
exceed the fair market value of the share at the 
time of the acquisition, determined without ref- 
erence to the agreement, and 


(ii) ‘‘shareholder” includes a shareholder of a 
shareholder, 


(f) where a share of the capital stock of a corporation 
was issued after December 15, 1987 and at the time 
the share was issued the existence of the corporation 
was, or there was an arrangement under which it could 
be, limited to a period that was within 5 years from the 
date of its issue, the share shall be deemed to be a 
short-term preferred share of the corporation unless 
the share is a grandfathered share and the arrangement 
is a written arrangement entered into before December 
16, 1987, 


(g) where a share of the capital stock of a corporation 
is acquired at any time after December 15, 1987 by the 
corporation or a specified person in relation to the cor- 


poration and the share is at any particular time after 
that time acquired by a person with whom the corpora- 
tion or a specified person in relation to the corporation 
was dealing at arm’s length if this Act were read with- 
out reference to paragraph 251(5)(b), from the corpo- 
ration or a specified person in relation to the corpora- 
tion, the share shall be deemed after that particular 
time to have been issued at that particular time, 


(h) where at any particular time after December 15, 
1987, otherwise than pursuant to a written arrange- 
ment to do so entered into before December 16, 1987, 
as a result of the terms or conditions of a share of the 
capital stock of a corporation or any agreement en- 
tered into by the corporation or a specified person in 
relation to the corporation, any person (other than the 
corporation or an individual other than a trust) was ob- 
ligated, either absolutely or contingently and either 
immediately or in the future, to effect any undertaking 
within 5 years after the day on which the share was 
issued (in this paragraph referred to as a “guarantee 
agreement’) including any guarantee, covenant or 
agreement to purchase or repurchase the share, and in- 
cluding the lending of funds or the placing of amounts 
on deposit with, or on behalf of the shareholder or a 
specified person in relation to the shareholder given 


(1) to ensure that any loss that the shareholder or a 
specified person in relation to the shareholder may 
sustain, by reason of the ownership, holding or dis- 
position of the share or any other property is lim- 
ited in any respect, and 


(i1) as part of a transaction or event or series of 
transactions or events that included the issuance of 
the share, 


the share shall be deemed after that particular time to 
have been issued at the particular time and to be at and 
immediately after the particular time a short-term pre- 
ferred share, and for the purposes of this paragraph, 
where a guarantee agreement in respect of a share is 
given at any particular time after December 15, 1987, 
otherwise than pursuant to a written arrangement to do 
so entered into before December 16, 1987, the share 
shall be deemed to have been issued at the particular 
time and the guarantee agreement shall be deemed to 
have been given as part of a series of transactions that 
included the issuance of the share, 


(i) a share that is, at the time a dividend is paid 
thereon, a share described in paragraph (e) of the defi- 
nition “term preferred share” in this subsection during 
the applicable time period referred to in that paragraph 
or a prescribed share shall, notwithstanding any other 
provision of this definition, be deemed not to be a 
short-term preferred share at that time, and 


(j) “specified person” has the meaning assigned by 
paragraph (h) of the definition “taxable preferred 
share” in this subsection; 


Related Provisions: 87(4.2) — Amalgamation; 248(10) — Series of 
transactions. 


Regulations: 6201(8) (prescribed shares). 
Advance Tax Rulings: ATR-46: Financial difficulty. 


*‘small business bond” has the meaning assigned by sec- 
tion 15.2: 


“small business corporation”, at any particular time, 
means, subject to subsection 110.6(15), a particular cor- 
poration that is a Canadian-controlled private corporation 
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all or substantially all of the fair market value of the as- 
sets of which at that time is attributable to assets that are 


(a) used principally in an active business carried on 
primarily in Canada by the particular corporation or by 
a corporation related to it, 


(b) shares of the capital stock or indebtedness of one 
or more small business corporations that are at that 
time connected with the particular corporation (within 
the meaning of subsection 186(4) on the assumption 
that the small business corporation is at that time a 
“payer corporation” within the meaning of that sub- 
section), or 


(c) assets described in paragraphs (a) and (b), 


including, for the purpose of paragraph 39(1)(c), a corpo- 
ration that was at any time in the 12 months preceding 
that time a small business corporation, and, for the pur- 
pose of this definition, the fair market value of a net in- 
come stabilization account shall be deemed to be nil; 


Related Provisions: 110.6(2.1) — Capital gains deduction — qualified 
small business corporation shares; 110.6(14)(b) — Interpretation rule for 
capital gains exemption purposes; 110.6(15) — Value of assets of corpo- 
ration; 136(1) — Whether cooperative corporation can be a small business 
corporation; 137(7) — Whether credit union can be a small business cor- 
poration; 186(7) — Interpretation of “connected” for para. (b). 


History: That portion of “small business corporation” following para. (c) 
amended by 1994, c. 7, Sch. VIII (1993, c..24), subsec. 139(5), applicable 
to 1991 et:seg. That portion formerly read: 


and, for the purposes of paragraph 39(1)(c), includes a corporation 
that was at any time in the 12 months preceding that time a small 
business corporation; 


All that portion of “small business corporation” preceding para. (c) substi- 
tuted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 192(10), (11), paras. (a), 
(b) applicable to 1988 et seg., and that portion preceding para. (a) applica- 
ble after June 17, 1987, except before September 14, 1988 it shall be read 
as follows: 


“small business corporation” at any particular time means, subject 
to subsection 110.6(15),.a particular corporation that is a Canadian- 
controlled private corporation all or substantially all of the assets of 
which were at that time 


That portion of the definition formerly read: 


“small business corporation” at any particular time means a particu- 
lar corporation that is a Canadian-controlled private corporation all 
or substantially all of the fair market value of the assets of which at 
that time was attributable to assets that were 


(a) used in an active business carried on primarily in Canada by the 
particular corporation or by a corporation related to it, 


(b) shares of the capital stock of one or more small business corpo- 
rations that were at that time connected with the particular corpora- 
tion (within the meaning of subsection 186(4) on the assumption 
that the small business corporation was at that time a “payer corpo- 
ration” within the meaning of that subsection) or a bond, debenture, 
bill, note, mortgage or similar obligation issued by such a connected 
corporation, or 


Interpretation Bulletins: IT-268R3: Inter vivos transfer of farm pro- 
perty to child; IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-484R2: Business investment losses. 


Advance Tax Rulings: ATR-53: Purification of a small business corpo- 
ration; ATR-55: Amalgamation followed by sale of shares. 


“small business development bond” has the meaning 
assigned by section 15.1; 


“specified employee” of a person means an employee of 
the person who is a specified shareholder of the person or 
who does not deal at arm’s length with the person; - 


Related Provisions: 15(2.7) — Meaning of specified employee of a 
partnership for purpose of shareholder appropriations and loans. 


History: The definition “specified employee” added to subsec. 248(1) by 
1994, c. 8, s. 32, applicable to taxation years ending after December 2, 
1992. 


Income Tax Act 


“specified financial institution’’, at any time, means 
(a) a bank, 


(b) a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its ser- 
vices as trustee, 


(c) a credit union, 
(d) an insurance corporation, 


(e) a corporation whose principal business 1s the lend- 
ing of money to persons with whom the corporation is 
dealing at arm’s length or the purchasing of debt obli- 
gations issued by such persons or a combination 
thereof, 


(e.1) a corporation described in paragraph (g) of the 
definition “financial institution” in subsection 181(1), 


(f) a corporation that is controlled by one or more cor- 
porations described in any of paragraphs (a) to (e.1) 
and, for the purpose of this paragraph, one corporation 
is controlled by another corporation if more than 50% 
of its issued share capital (having full voting rights 
under all circumstances) belongs to the other corpora- 
tion, to persons with whom the other corporation does 
not deal at arm’s length, or to the other corporation 
and persons with whom the other corporation does not 
deal at arm’s length, or 


(g) a corporation that is related to a particular corpora- 
tion described in any of paragraphs (a) to (f), other 
than a particular corporation described in paragraph 
(e) or (e.1) the principal business of which is the fac- 
toring of trade accounts receivable that 


(1) the particular corporation acquired from a re- 
lated person, 


(ii) arose in the course of an active business carried 
on by a person (in this paragraph referred to as the 
“business entity”) related at that time to the partic- 
ular corporation, and 


(iii) at no particular time before that time were held 
by a person other than a person who was related to 
the business entity; 


Related Provisions: 248(14) — Related corporations; 256(6), (6.1) — 
Meaning of “controlled”. 


History: The opening words of the definition “specified financial institu- 
tion” in subsec. 248(1) and paras. (f) and (g) of the definition amended, 
and para. (e.1) added, by 1999, c. 22, subsecs. 80(5), (6), applicable for the 
purpose of determining the status of a particular corporation as a specified 
financial institution, for all purposes of the Act, for taxation years of the 
particular corporation that begin after 1998. The opening words and paras. 
(e) and (f) formerly read: 


“specified financial institution” means 


(f) a corporation that is controlled by one or more corporations 
described in any of paragraphs (a) to (e) and for the purposes of 
this paragraph, one corporation is controlled by another corpo- 
ration if more than 50% of its issued share capital (having full 
voting rights under all circumstances) belongs to the other cor- 
poration, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at arm’s length, 
or 


(g) a corporation related to a corporation described in any of 
paragraphs (a) to (f); 
Regulations: 8604 [to be repealed] (prescribed financial institutions). 


“specified future tax consequence” for a taxation year 
means 


(a) the consequence of the deduction or exclusion of 
an amount referred to in paragraph 161(7)(a), 
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(b) the consequence of a reduction under subsection 
66(12.73) of a particular amount purported to be re- 
nounced by a corporation after the beginning of the 
year to a person or partnership under subsection 
66(12.6) or (12.601) because of the application of sub- 
section 66(12.66), determined as if the purported re- 
nunciation would, but for subsection 66(12.73), have 
been effective only where 


(i) the purported renunciation occurred in January, 
February or March of a calendar year, 


(i1) the effective date of the purported renunciation 
was the last day of the preceding calendar year, 


(iii) the corporation agreed in that preceding calen- 
dar year to issue a flow-though share to the person 
or partnership, 


(iv) the particular amount does not exceed the 
amount, if any, by which the consideration for 
which the share is to be issued exceeds the total of 
all other amounts purported by the corporation to 

~ have been renounced under subsection 66(12.6) or 
(12.601) in respect of that consideration, 


(v) paragraphs 66(12.66)(c) and (d) are satisfied 
with respect to the purported renunciation, and 


(vi) the form prescribed for the purpose of subsec- 
tion 66(12.7) in respect of the purported renuncia- 
tion 1s filed with the Minister before May of the 
calendar year; and 


(c) the consequence of an adjustment or a reduction 
described in subsection 161(6.1); 


Related Provisions: 127(10.2)A — Effect of specified future tax conse- 
quence (SFTC) on investment tax credits; 156.1(1.1), (1.2), 157(2)(c), (d), 
157(2.1)(a), 161(4)(a), 161(4.01)(a), 161(4.1)(a) — Effect of SFTC on in- 
stalment obligations and instalment interest; 161(6.2) — Flow-through 
share renunciations and one-year look-bac 
162(11) — Effect of SFTC on penalties. 


History: Para. (c) added to the definition “specified future tax conse- 
quence” in subsec. 248(1) by 1999, c. 22, subsec. 80(7), applicable to 
1998 et seq. 


The definition “specified future tax consequence” added to subsec. 248(1) 
by 1997, c. 25, subsec. 71(3), applicable to 1996 et seq.; and, for greater 
certainty, for taxation years that ended before 1996, there are deemed to be 
no specified future tax consequences. 


“specified individual’ has the meaning assigned by sub- 
section 120.4(1); 


History: The definition “specified individual” added to subsec. 248(1) by 
2000, c. 19, subsec. 67(1), applicable to 2000 et seq. 


“specified investment business’? has the meaning as- 


signed by subsection 125(7); 


“specified member” of a partnership in a fiscal period or 
taxation year of the partnership, as the case may. be, 
means 


(a) any member of the partnership who is a limited 
partner (within the meaning assigned by subsection 
96(2.4)) of the partnership at any time in the period or 
year, and 


(b) any member of the partnership, other than a mem- 
ber who is 


(i) actively engaged in those activities of the part- 
nership business that are other than the financing of 
the partnership business, or 


(ii) carrying on a similar business as that carried on 
by the partnership in its taxation year, otherwise 
than as a member of a partnership, 
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on a regular, continuous and substantial basis through- 
out that part of the period or year during which the 
business of the partnership is ordinarily carried on and 
during which the member is a member of the 
partnership; 


Related Provisions: 40(3.131), 127.52(2.1) — Anti-avoidance. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


: cabaneter of properties 
ae rene or com- 


> an’ “exempt liters? (as 
the taxpayer in the foreign 
at ime a. cae 


‘ at tae doe isa a participating interest of 


& ay (as delined 2 in subsection 


terest of the taxpayer i in 1 the tracking entity, it will not be at that 
time a specified participating interest, unless the tracking entity 
is a controlled foreign affiliate of the taxpayer or is a qualifying 
entity. that is a foreign affiliate of the taxpayer in respect of 
which the taxpayer has a qualifying interest (within the mean- 
ing assigned by paragraph 95(2)(m) of the Act). 

For more detail on the definitions “participating interest”, 
“tracking, entity”, “exempt interest”, and “foreign investment 
entity’, see the commentary on those definitions. 

Related Provisions: 51(4)(b),  73C1),  85¢1.1)(b),  85.1(4)(b), 
85.1(6)(f), 88(3)(b), 97(2), 107(4.01) — Rollovers do not apply to SPI; 
98(7) —— Where partnership holding SPI ceases to exist. 


Proposed Addition — 248(1) “specified 
proportion” 


“specified proportion”, of a member of a partnership 
for a fiscal period of the partnership, means the propor- 
tion that the member’s share of the total income or loss 
of the partnership for the partnership’s fiscal period is of 
the partnership’s total income or loss for that period 
and, for the purpose of this definition, where that in- 
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come or loss for a period is nil, that proportion shall be 
computed as if the partnership had income for that pe- 
riod in the amount of $1,000,000; itp 


Application: The February 27, 2004 draft legislation, subsec. 118(12), 
will add the definition “specified proportion” to subsec. nes 1), applica- 
ble after December 20, 2002. 
Technical Notes (December 20, 2002): The. pie 
“specified proportion” of a member of a partnership for a fiscal 
period of the partnership is currently found in subsection 
206(1). The apportionment that results from the definition is, 
however, useful for many purposes of the Act, and a number of 
other provisions apply the same concept. For simplicity, the © 
definition is moved to subsection 248(1). As a result, for all 
purposes of the Act a partner’s specified proportion for the pe- — 
riod is that proportion of the partnership's total income or loss 
for that period that is the member’s share. If the partnership” S 
income or loss for the period is nil, the proportion - is computed 
as if the partnership had $1 million of income for the period. 


“specified shareholder” of a corporation in a taxation 
year means a taxpayer who owns, directly or indirectly, at 
any time in the year, not less than 10% of the issued 
shares of any class of the capital stock of the corporation 
or of any other corporation that is related to the corpora- 
tion and, for the purposes of this definition, 


(a) a taxpayer shall be deemed to own each share of 
the capital stock of a corporation owned at that time 
by a person with whom the taxpayer does not deal at 
arm’s length, 


(b) each beneficiary of a trust shall be deemed to own 
that proportion of all such shares owned by the trust at 
that time that the fair market value at that time of the 
beneficial interest of the beneficiary in the trust is of 
the fair market value at that time of all beneficial inter- 
ests in the trust, 


(c) each member of a partnership shall be deemed to 
own that proportion of all the shares of any class of 
the capital stock of a corporation that are property of 
the partnership at that time that the fair market value at 
that time of the member’s interest in the partnership is 
of the fair market value at that time of the interests of 
all members in the partnership, 


(d) an individual who performs services on behalf of a 
corporation that would be carrying on a personal ser- 
vices business if the individual or any person related 
to the individual were at that time a specified share- 
holder of the corporation shall be deemed to be a spec- 
ified shareholder of the corporation at that time if the 
individual, or any person or partnership with whom 
the individual does not deal at arm’s length, is, or by 
virtue of any arrangement, may become, entitled, di- 
rectly or indirectly, to not less than 10% of the assets 
or the shares of any class of the capital stock of the 
corporation or any corporation related thereto, and 


(e) notwithstanding paragraph (b), where a benefici- 
ary’s share of the income or capital of the trust de- 
pends on the exercise by any person of, or the failure 
by any person to exercise, any discretionary power, 
the beneficiary shall be deemed to own each share of 
the capital stock of a corporation owned at that time 
by the trust; 
Related Provisions: 18(5), (5.1) — Alternate definition for thin capital- 
ization rules; 55(3.2)(a), 55(3.3) — Extended meanings for capital gains 
strip rules; 88(1)(c.2)(iii) — Restriction on definition for windups. 
History: Para. (e) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
139(6), applicable after 1991. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT- 
88R2: Stock dividends; IT-153R3: Land developers — subdivision and 
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development costs and carrying charges on land; IT-320R3: Qualified in- 
vestments — Trusts governed by RRSPs, RESPs and RRIFs; IT-421R2: 
Benefits to individuals, corporations and shareholders from loans or debt; 
IT-432R2: Benefits conferred on shareholders. 


Advance Tax Rulings: ATR-36: Estate freeze. 


“split income” has the meaning assigned by subsection 
120.4(1); 

History: The definition “split income” added to subsec. 248(1) by 2000, 
c. 19, subsec. 67(1), applicable to 2000 et seq. 


“stock dividend” includes any dividend (determined 
without reference to the definition “dividend” in this sub- 
section) paid by a corporation to the extent that it is paid 
by the issuance of shares of any class of the capital stock 
of the corporation; 

Related Provisions: 15(1.1) — Where stock dividend designed to con- 
fers benefit on shareholder; 52(3) — Cost of stock dividend; 95(7) — 
Stock dividend received from foreign affiliate; 248(1) — “Amount” (of 
stock dividend); 248(5)(b) — Stock dividend is deemed to be substituted 
property. 

History: “Stock dividend” amended by 1994, c. 7, Sch. TI (1991, c. 49), 
subsec. 192(1), to add the phrase in parentheses. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada; IT-88R2: Stock dividends. 


Information Circulars; 88-2 para. 26: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


“subsidiary controlled corporation’? means a corpora- 
tion more than 50% of the issued share capital of which 
(having full voting rights under all circumstances) be-. 
longs to the corporation to which it is subsidiary; 


“subsidiary wholly-owned corporation” means a corpo- 
ration all the issued share capital of which (except direc- 
tors’ qualifying shares) belongs to the corporation. to 
which it is subsidiary; 

Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned 
corporation”; 87(2.11) — Losses, etc., on amalgamation with subsidiary 
wholly-owned corporation. 


Interpretation Bulletins: [T-98R2: Investment corporations (archived). 


“superannuation or pension benefit’ includes any 
amount received out of or under a superannuation or pen- 
sion fund or plan and, without restricting the generality of 
the foregoing, includes any payment made to a benefici- 
ary under the fund or plan or to an employer or former 
employer of the beneficiary thereunder 


(a) in accordance with the terms of the fund or plan, 


(b) resulting from an amendment to or modification of 
the fund or plan, or 


(c) resulting from the termination of the fund or pian; 


Related Provisions: 6(1)(g)— Employee benefit plan’ benefits; 
56(1)(a)(i) — Superannuation or pension benefit included in income. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits; 
IT-508R: Death benefits. 


“supplementary unemployment benefit plan’ has_ the 
meaning assigned by subsection 145(1); 


“tar sands” means bituminous sands or oil shales ex- 
tracted, otherwise than by a well, from a mineral resource, 
but, for the purpose of applying sections 13 and 20 and 
any regulations made for the purpose of paragraph 
20(1)(a) in respect of property acquired after March 6, 
1996, includes material extracted by a well from a deposit 
of bituminous sands or oil shales; 


History: The definition “tar sands” in subsec. 248(1) amended by 1997, c. 
25, subsec. 71(1), applicable after March 6, 1996, It formerly read: 


“tar sands” means bituminous sands, oil sands or oil shales ex- 
tracted, otherwise than by a well, from a mineral resource; 
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“tax shelter” has the meaning assigned by subsection 
237.1(1); | 


“tax treaty” with a country at any time means a compre- 
hensive agreement or convention for the elimination of 
double taxation on income, between the Government of 
Canada and the government of the country, which has the 
force of law in Canada at that time; 


Related Provisions: |08(1)‘exempt property” — Property exempted 2 
tax treaty, 


History: The definition “tax treaty” added to subsec. Ztott) by 1999, c. 
22, subsec. 80(12), applicable to 1998 et seg. 


“taxable Canadian corporation” has the meaning as- 
signed by subsection 89(1); 


“‘taxable Canadian property” of a taxpayer at any time 
in.a taxation year means. a property of the taxpayer that is 


(a) real property situated in Canada,» 


(b) property used or held by the taxpayer in, eligible 
capital property in respect of, or property described in 
an inventory of, a business carried on in Canada, other 
than 


(i) property used in carrying on an insurance busi- 
ness, and 


(ii) where the taxpayer is non-resident, ships and 
aircraft used principally in international traffic and 
personal property pertaining to their operation if 
the country in which the taxpayer is resident does 
not impose tax on gains of persons resident in Can- 
ada from dispositions of such property, 


(c) if the taxpayer is an insurer, its designated insur- 
ance property for the year, 


(d) a share of the capital stock of a corporation resi- 
‘dent in Canada (other than a non-resident-owned in- 
vestment corporation if, on the first day of the year, 
the corporation owns neither taxable Canadian pro- 
perty nor property referred to in any of paragraphs (m) 
to (0), or a mutual fund corporation) that is not listed 
on a prescribed stock eNCnAn ees 


_ Proposed Amendment — 248(1 “taxable 
_ Canadian property”(d) 


(e) a share of the capital stock of a pomse Steet corpo- 
ration that is not listed on a prescribed stock exchange 
if, at any particular time during the 60-month period 
that ends at that time, 


(i) the fair market value of all of the properties of 
the corporation each of which was 


(A) a taxable Canadian property, 
(B) a Canadian resource property, 
(C) a timber resource property, 


(D) an income interest in a trust resident in 
Canada, or 
(E) an interest in or option in respect of a pro- 
perty described in any of clauses (B) to (D), 
whether or not the property exists, 
was greater than 50% of the fair market value of all 
of its properties, and 
(ii) more than 50% of the fair market value of the 
share was derived directly or indirectly from one or 
any combination of 


(A) real property situated in Canada, 
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(B) Canadian resource properties, and 
(C) timber resource properties, 


(f) a share that is listed on a prescribed stock exchange 
and that would be described in paragraph (d) or (e) if 
those paragraphs were read without reference to the 
words “‘that is not listed on a prescribed stock ex- 
change’, or a share of the capital stock of a mutual 
fund corporation, if at any time during the 60-month 
period that ends at that time the taxpayer, persons with 
whom the taxpayer did not deal at arm’s length, or the 
taxpayer together with all such persons owned 25% or 
more of the issued shares of any class of the capital 
stock of the corporation that issued’ the share, 


_ (g).an interest in a partnership if, at any particular time 


during the 60-month period that ends at that time, the 
fair market value of all of the properties of the partner- 
ship each of which was 


(1) a taxable Canadian property, 
(ii) a Canadian resource property, 
(111) a timber resource property, 


(iv) an income interest in a trust resident in: Can- 
ada, or 


(v) an interest in or option in respect of a property 
described in any of subparagraphs (ii) to (iv), 
whether or not that property exists, 
was greater than 50% of the fair market value ofall of 
its properties, 
(h) a capital interest in a trust (other than a unit trust) 
resident in Canada, 


(i) a unit of a unit trust (other than a mutual fund trust) 
resident in Canada, 


(j) a unit of a mutual fund trust if, at any time during 
the 60-month period that ends at that time, not less 
than 25% of the issued units of the trust belonged to 
the taxpayer, to persons with whom the taxpayer did 
not deal at arm’s length, or to the taxpayer and persons 
with whom the taxpayer did not deal at arm’s length, 


(k), an interest in a non-resident trust if, at any particu- 
lar time during the 60-month period that ends at that 
time, 


(i) the fair market value of all of the properties of 
the trust each of which was 


(A) a taxable Canadian: property, 
(B) a Canadian resource property, 
(C) a timber resource property, 


(D) an income interest in a trust resident in 
Canada, or 


(E) an interest in or option in respect of a pro- 
perty described in any of clauses (B) to (D), 
whether or not that property exists 


was greater than 50% of the fair market value of all 
of its properties, and 


(ii) more than 50% of the fair market value of the 
interest was derived directly or indirectly from one 
or any combination of 


(A) real property situated in Canada, 
(B) Canadian resource properties, and 
(C) timber resource properties, or 


(1) an interest in or option in respect of a property de- 
scribed in any of paragraphs (a) to (k), whether or not 
that property exists, 
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and, for the purposes of section 2, subsection 107(2.001) 
and sections 128.1 and 150, and for the purpose of apply- 
ing paragraphs 85(1)() and 97(2)(c) to a disposition by a 
non-resident person, includes 


(m) a Canadian resource property, 
(n) a timber resource property, 
(0) an income interest in a trust resident in Canada, 


(p) a right to a share of the income or loss under an 
agreement referred to in paragraph 96(1.1)(a), and 


(q) a life insurance policy in Canada; 


Related Provisions: 13(4.1)(c) Replacement of depreciable TCP 
with new TCP; 44(5)(c) — Replacement of capital TCP with new TCP; 
55(6) — Reorganization share deemed listed on prescribed stock exchange 
for purposes of this definition; 85(1)(@), 85.1(1)(a) — Shares received on 
rollover of TCP deemed to be TCP; 87(10) — New share issued on amal- 
gamation of public corporation deemed to be listed on prescribed stock 
exchange; 107(2)(d.1) — TCP status retained on rollout of trust property 
to beneficiary; 115(1)(b) — Non-resident taxed on gain on disposition of 
TCP; 116 — Certificate required where non-resident disposes of TCP; 
141(5) — Demutualized life insurance corporation or holding corporation 
deemed not to be TCP; 219(1.1) — Restricted definition for branch tax 
purposes. See also Related Provisions annotation to 115(1). 
History: The definition “taxable Canadian property” amended by 2001, c. 
17, subsec. 188(2), applicable after October 1, 1996 except that, in its ap- 
plication before December 24, 1998, the portion of para. (b) before sub- 
para. (i) shall be read as follows: 

(b) capital property used by the taxpayer in carrying on a business 

in Canada, other than 


The definition formerly read: 
“taxable Canadian property” has the meaning assigned by subsec- 
tion 115(1) except that, for the purposes only of sections 2, 128.1 
and 150, the expression “taxable Canadian property” includes 
(a) a Canadian resource property, 
(b) a timber resource property, 
(c) an income interest in a trust resident in Canada, 


(d) a right to a share of the income or loss under an agreement 
referred to in paragraph 96(1.1)(a), and 
(e) a life insurance policy in Canada; 
The opening words of the definition “taxable Canadian property” in sub- 
sec. 248(1) amended by 1999, c. 22, subsec. 80(8), applicable to taxation 
years that begin after 1998. The opening words formerly read: 
“taxable Canadian property” has the meaning assigned by subsec- 
tion 115(1) except that, for the purposes only of sections 2 and 
128.1, the expression “taxable Canadian property” includes 
The opening words of the definition “taxable Canadian property” substi- 
tuted by 1994, c. 21, subsec. 109(4), applicable after 1992 except that, 
where a corporation has elected in accordance with paragraph 111(4)(a) of 
1994, c. 21 (see subsec. 250(5.1)), the amended definition applies to the 
corporation from the time at which the corporation was first granted arti- 
cles of continuation (or similar constitutional documents) in any jurisdic- 
tion. The opening words of that definition formerly read: 
“taxable Canadian property” has the meaning assigned by subsec- 
tion 115(1) except that, for the purposes only of section 2, the ex- 
pression “taxable Canadian property” includes 
Para. (e) added to “taxable Canadian property” by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 192(12), applicable to dispositions occurring after 
July 13, 1990. 


Interpretation Bulletins: IT-420R3: Non-residents — income earned in 
Canada. 


Forms: T2 SCH 91: Information concerning claims for treaty-based 
exemptions. 


“taxable capital gain” has the meaning assigned by sec- 
tion 38; 


“taxable dividend” has the meaning assigned by subsec- 
tion 89(1); 


“taxable income” has the meaning assigned by subsec- 
tion 2(2), except that in no case may a taxpayer’s taxable 
income be less than nil; 


Income Tax Act 


‘taxable income earned in Canada” means a taxpayer’s 
taxable income earned in Canada determined in accor- 
dance with Division D of Part I, except that in no case 
may a taxpayer’s taxable income earned in Canada be less 
than nil; 


Related Provisions: 2(3) — Tax on taxable income earned in Canada; 
115(1) — Non-resident’s taxable income earned in Canada. 


“taxable net gain’? from dispositions of listed personal 
property has the meaning assigned by section 41; 


‘taxable preferred share” at any particular time means 


(a) a share issued after December 15, 1987 that is a 
short-term preferred share at that particular time, or 


(b) a share (other than a grandfathered share) of the 
capital stock of a corporation issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 where, 
at that particular time by reason of the terms or condi- 
tions of the share or any agreement in respect of the 
share or its issue to which the corporation, or a speci- 
fied person in relation to the corporation, is a party, 


(i) it may reasonably be considered, having regard 
to all the circumstances, that the amount of the div- 
idends that may be declared or paid on the share (in 
this definition referred to as the “dividend entitle- 
ment’) is, by way of a formula or otherwise 


(A) fixed, 
(B) limited to a maximum, or 


(C) established to be not less than a minimum 
(including any amount determined on a cumula- 
tive basis) and with respect to the dividend that 
may be declared or paid on the share there is a 
preference over any other dividend that may be 
declared or paid on any other share of the capi- 
tal stock of the corporation, 


(11) it may reasonably be considered, having regard 
to all the circumstances, that the amount that the 
shareholder is entitled to receive in respect of the 
share on the dissolution, liquidation or winding-up 
of the corporation or on the redemption, acquisition 
or cancellation of the share (unless the requirement 
to redeem, acquire or cancel the share arises only 
in the event of the death of the shareholder or by 
reason only of a right to convert or exchange the 
share) or on a reduction of the paid-up capital of 
the share by the corporation or by a specified per- 
son in relation to the corporation (in this definition 
referred to as the “liquidation entitlement’) is, by 
way of a formula or otherwise 


(A) fixed, 
(B) limited to a maximum, or 
(C) established to be not less than a minimum, 


and, for the purposes of this subparagraph, “share- 
holder” includes a shareholder of a shareholder, 


(i11) the share is convertible or exchangeable at any 
time, unless 


(A) it is convertible into or exchangeable for 


(1) another share of the corporation or a cor- 
poration related to the corporation that, if is- 
sued, would not be a taxable preferred share, 


(I) a right or warrant that, if exercised, 
would allow the person exercising it to ac- 
quire only a share of the corporation or a 
corporation related to the corporation that, if 
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issued, would not be a taxable preferred 
share, or 


(IIT) both a share described in subclause (1) 
and a right or warrant described in subclause 
(II), and 


(B) all the consideration receivable for the share 
on the conversion or exchange is the share de- 
scribed in subclause (A)(I) or the right or war- 
rant described in subclause (A)(II) or both, as 
the case may be, and, for the purposes of this 
clause, where a taxpayer may become entitled 
on the conversion or exchange of a share to re- 
ceive any particular consideration (other than 
consideration described in any of subclauses 
(A)(I) to (III)) in lieu of a fraction of a share, 
the particular consideration shall be deemed not 
to be consideration unless it may reasonably be 
considered that the particular consideration was 
receivable as part of a series of transactions or 
events one of the main purposes of which was 
to avoid or limit the application of Part [V.1 or 
VL1, or 


(iv) any person (other than the corporation) was, at 
or immediately before that particular time, obli- 
gated, either absolutely or contingently; and either 
immediately or in the future, to effect any under- 
taking (in this subparagraph referred to as a “guar- 
antee agreement’), including any guarantee, .cove- 
nant or agreement to purchase or repurchase the 
share, and including the lending of funds to or the 
placing of amounts on deposit with, or on behalf 
of, the shareholder or any specified person in rela- 
tion to the shareholder given 


(A) to ensure that any loss that the shareholder 
or a specified person in relation to the share- 
holder may sustain by reason of the ownership, 
holding or disposition of the share or any other 
property is limited in any respect, or 


(B) to ensure that the shareholder or a specified 
person in relation to the shareholder will derive 
earnings by reason of the ownership, holding or 
disposition of the share or any other property, 


and the guarantee agreement was given as part of a 
transaction or event or a series of transactions or 
events that included the issuance of the share and, 
for the purposes of this paragraph, where a guaran- 
tee agreement in respect of a share is given at any 
particular time after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987, otherwise than pursu- 
ant to a written arrangement to do so entered into 
before 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987, the share shall be deemed to have 
been issued at the particular time and the guarantee 
agreement shall be deemed to have been given as 
part of a series of transactions that included the is- 
suance of the share, 


but does not include a share that is at the particular time a 
prescribed share or a share described in paragraph (e) of 
the definition “term preferred share” in this subsection 
during the applicable time period referred to in that para- 
graph and, for the purposes of this definition, 


(c) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to a maximum or established to be not less 
than.a minimum where all dividends on the share are 
determined solely by reference to the dividend entitle- 
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ment of another share of the capital stock of the corpo- 
ration or of another corporation that controls the cor- 
poration that would not be a taxable preferred share if 


(i) this definition were read without reference to 
paragraph (f), 

(ii) the other share were issued after June 18, 1987, 
and 


(111) the other share were not a grandfathered share, 
a prescribed share or a share described in para- 
graph (e) of the definition “term preferred share” in 
this subsection, 


(d) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to a maximum or established to be not less 
than a minimum where all the liquidation entitlement 
is determinable solely by reference to the liquidation 
entitlement of another share of the capital stock of the 
corporation or of another corporation that controls the 
corporation that would not be a taxable preferred share 
if 

(1) this definition were read without reference to 

paragraph (f), 

(ii) the other share were issued after June 18, 1987, 

and 


(11) the other share were not a grandfathered share, 
a prescribed share or a share described in para- 
graph (e) of the definition “term preferred share” in 
this subsection, 


(e) where at any particular time after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, otherwise than 
pursuant to a written arrangement to do so entered into 
before 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987, the terms or conditions of a share of the cap- 
ital stock of a corporation that are relevant to any mat- 
ter referred to in any of subparagraphs (b)(1) to (iv) are 
established or modified or any agreement in respect of 
any such matter, to which the corporation or a speci- 
fied person in relation to the corporation is a party, is 
changed or entered into, the share shall, for the pur- 
pose of determining after the particular time whether it 
is a taxable preferred share, be deemed to have been 
issued at that particular time, unless 


(1) the share is a share described in paragraph (b) of 
the definition “grandfathered share” in this subsec- 
tion, and 


(11) the particular time is before December 16, 1987 
and before the time at which the share is first 
issued, 


(f) an agreement in respect of a share of the capital 
stock of a corporation shall be read without reference 
to that part of the agreement under which a person 
agrees to acquire the share for an amount 


(i) in the case of a share the agreement in respect of 
which provides that the share is to be acquired 
within 60 days after the day on which the agree- 
ment was entered into, that does not exceed the 
greater of the fair market value of the share at the 
time the agreement was entered into, determined 
without reference to the agreement, and the fair 
market value of the share at the time of the acquisi- 
tion, determined without reference to the agree- 
ment, or 


(ii) that does not exceed the fair market value of 
the share at the time of the acquisition, determined 
without reference to the agreement, or for an 
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amount determined by reference to the assets or 
earnings of the corporation where that determina- 
tion may reasonably be considered to be used to 
determine an amount that does not exceed the fair 
market value of the share at the time of the acquisi- 
tion, determined without reference to the 
agreement, 


(g) where 


(i) it may reasonably be considered that the divi- 
dends that may be declared or paid to a shareholder 
at any time on a share (other than a prescribed 
share or a share described in paragraph (e) of the 
definition “term preferred share” in this subsection 
during the applicable time period referred to in that 
paragraph) of the capital stock of a corporation is- 
sued after December 15, 1987 or acquired after 
June 15, 1988 are derived primarily from dividends 
received on taxable preferred shares of the capital 
stock of another corporation, and 


(ii) it may reasonably be considered that the share 
was issued or acquired as part of a transaction or 
event or series of transactions or events one of the 
main purposes of which was to avoid or limit the 
application of Part IV.1 or VI.1, 


the share shall be deemed at that time to be a taxable 
preferred share, and 


(h) “specified person’, in relation to any particular 
person, means another person with whom the particu- 
lar person does not deal at arm’s length or any partner- 
ship or trust of which the particular person or the other 
person is a member or beneficiary, respectively; 
Related Provisions: 87(4.2) — Amalgamation; 248(1) — 
“Grandfathered share”; 248(10) — Series of transactions; 248(13) — In- 
terest in trust or partnerships. 
Regulations: 6201(7), (8) (prescribed shares). 
I.T. Technical News: No. 7 (taxable preferred shares — stock dividend 
in lieu of cash dividend). 


Advance Tax Rulings: ATR-46: Financial difficulty. 


‘taxable RFI share” at any particular time means a share 
of the capital stock of a corporation issued before 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 or a 
grandfathered share of the capital stock of a corporation, 
where at the particular time under the terms or conditions 
of the share or any agreement in respect of the share, 


(a) it may reasonably be considered, having regard to 
all the circumstances, that the amount of the dividends 
that may be declared or paid on the share (in this defi- 
nition referred to as the “dividend entitlement’) is, by 
way of a formula or otherwise 


(i) fixed, 

(ii) limited to a maximum, or 

(111) established to be not less than a minimum, or 
(b) it may reasonably be considered, having regard to 
all the circumstances, that the amount that the share- 
holder is entitled to receive in respect of the share on 
the dissolution, liquidation or winding-up of the cor- 


poration (in this definition referred to as the “liquida- 
tion entitlement’) is, by way of formula or otherwise 


(i) fixed, 
(ii) limited to a maximum, or 
(iii) established to be not less than a minimum, 


but does not include a share that is at the particular time a 
prescribed share, a term preferred share, a share described 
in paragraph (e) of the definition “term preferred share” 


Income Tax Act 


in this subsection during the applicable time period re- 
ferred to in that paragraph or a taxable preferred share 
and, for the purposes of this definition, 


(c) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to a maximum or established to be not less 
than a minimum where all dividends on the share are 
determined solely by reference to the; dividend entitle- 
ment of another share of the capital stock of the corpo- 
ration or of another corporation that controls the cor- 
poration that would not be a taxable preferred share if 


(i) the definition “taxable preferred share” in this 
subsection were read without reference to para- 
graph (f) of that definition, 


(ii) the other share were issued after June 18, 1987, 
and 


(111) the other share were not a grandfathered share, 
a prescribed share or a share described in para- 
graph (e) of the definition “term preferred share” in 
this subsection, 


(d) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to'a maximum or established to be not less 
than a minimum where all the liquidation entitlement 
is determinable solely by reference to the liquidation 
entitlement of another share of the capital stock of the 
corporation or of another corporation that controls the. 
corporation that would not be a taxable preferred share 
if 

(i) the definition “taxable preferred share” in this 

subsection were read without reference to para- 

graph (f) of that definition, 


(ii) the other share were issued after June 18, 1987, 
and 


(iii) the other share were not a grandfathered share, 
a prescribed share or a share described in para- 
graph (e) of the definition “term preferred share” in 
this subsection, and 


(e) where 


(i) it may reasonably be considered that the divi- 
dends that may be declared or paid to a shareholder 
at any time on a share (other than a prescribed 
share or a share described in paragraph (e) of the 
definition “term preferred share” in this. subsection 
during the applicable time period referred. to in that 
paragraph) of the capital stock of a corporation is- 
sued after December 15, 1987 or acquired after 
June 15, 1988 are derived primarily from dividends 
received on taxable RFI shares of the capital stock 
of another corporation, and 


(11) 1t may reasonably be considered that the share 
was issued or acquired as part of a transaction or 
event or series of transactions or events one of the 
main purposes of which was to avoid or limit the 
application of Part IV.1, 


the share shall be deemed at that time to be a taxable 
RFI share; 


Related Provisions: 87(4.2) — Amalgamation; 187.3(1) — Tax on div- 
idends on taxable RFI share; 248(10) — Series of transactions. 


Regulations: 6201(4), (5.1), (9)-(11) (prescribed shares). 
Advance Tax Rulings: ATR-46: Financial difficulty. 


“‘tax-paid undistributed surplus on hand” — [Repealed 
under former Act] 
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“taxpayer” includes any person whether or not liable to 
pay tax; 

Related Provisions: 143.2(1) — “Taxpayer” incltides partnership for 
tax shelter investment cost rules. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


“term preferred share” of a corporation (in this defini- 
tion referred to as the “issuing corporation”) means a 
share of a class of the capital stock of the issuing corpora- 
tion if the share was issued or acquired after June 28, 
1982 and, at the time the share was issued or acquired, the 
existence of the issuing corporation was, or there was an 
arrangement under which it could be, limited or, in the 
case of a share issued after November 16, 1978 if 


(a) under the terms or conditions of the share, any 
agreement relating to the share or any modification of 
those terms or conditions or that agreement, 


(1) the owner thereof may cause the share to be re- 
deemed, acquired or cancelled (unless the owner of 
the share may cause the share to be redeemed, ac- 
quired or cancelled by reason only of a right to 
convert or exchange the share) or cause its paid-up 


receivable as part of a series of transactions or 
events one of the main purposes of which was 
to avoid or limit the application of subsection 
112(2.1) or 258(3), or 


(b) the owner thereof acquired the share after October 
23, 1979 and is 


(1) a corporation described in any of tigre (a) 
to (e.l) of the definition “specified | financial 
institution”, 


(ii) a corporation that is controlled by one or more 
corporations described in subparagraph (i), 


(ii1) a corporation that acquired the share after De- 
cember 11, 1979 and is related to a corporation re- 
ferred to in subparagraph (i) or (ii), or 


(iv) a partnership or trust of which a corporation 
» referred to in subparagraph (i) or (ii) or a person 
related thereto is a member or a beneficiary, 


that (either alone or together with any of such corpora- 
tions, partnerships or trusts) controls or has an abso- 
lute or contingent right to control or to acquire control 
of the issuing corporation, 


capital to be reduced, but does not include a share of the capital stock of a 


(11) the issuing corporation or any other person or 
partnership is or may be required to redeem, ac- 
quire or cancel, in whole or in part, the share (un- 
less the requirement to redeem, acquire or cancel 
the share arises by reason only of a right to convert 
or exchange the share) or to reduce its paid-up 
capital, 


(111) the issuing corporation or any other person or 
partnership provides or may be required to provide 
any form of guarantee, security or similar indem- 
nity or covenant (including the lending of funds to 
or the placing of amounts on deposit with, or on 
behalf of, the holder thereof or any person related 
thereto) with respect to the share, or 


(iv) the share is convertible or exchangeable unless 
(A) it is convertible into or exchangeable for 


(1) another share of the issuing corporation 
or a corporation related to the issuing corpo- 
ration that, if issued, would not be a term 
preferred share, 


(I) a right or warrant, that, if exercised, 
would allow the person exercising it to ac- 
quire only a share of the issuing corporation 
or a corporation related to the issuing corpo- 
ration that, if issued, would not be a term 
preferred share, or 


(III) both a share described in subclause (1) 
and a right or warrant described in subclause 
(II), and 


(B) all the consideration receivable for the share 
on the conversion or exchange is the share de- 
scribed in subclause (A)(I) or the right or war- 
rant described in subclause (A)(II) or both, as 
the case may be, and, for the purposes of this 
clause, where a taxpayer may become entitled 
on the conversion or exchange of a share to re- 
ceive any particular consideration (other than 
consideration described in any of subclauses 
(A)(1) to (IID) in lieu of a fraction of a share, 
the particular consideration shall be deemed not 
to be consideration unless it may reasonably be 
considered that the particular consideration was | 
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(c) that was issued after November 16, 1978 and 
before 1980 pursuant to an agreement in writing to do 
so made before November 17, 1978 (in this definition 
referred to as an “established agreement”), 


(d) that was issued as a stock dividend 


(i) before April 22, 1980 on a share of the capital 
stock of a public corporation that was not a term 
preferred share, or 


(11) after April 21, 1980 on a share that was, at the 
time the stock dividend was paid, a share pre- 
scribed for the purposes of paragraph (f), 


(d.1) that is listed on a prescribed stock exchange in 
Canada and. was, issued before April.22, 1980 by 


(i) a corporation referred to in any of paragraphs 
(a) to (d) of the definition “specified financial insti- 
tution” in this subsection, 

(11) a corporation whose principal business is the 
lending of money or the purchasing of debt obliga- 
tions or a combination thereof, or 


(111) an issuing corporation associated with a corpo- 
ration described in subparagraph (i) or (11), 
(e) for a period not exceeding ten years and, in the 
case of a share issued after November 12, 1981, for a 
period not exceeding five years, from the date of its 
issuance, which share was issued by a corporation res- 
ident in Canada, 


(i) as part of a proposal to, or an arrangement with, 
its creditors that had been approved by a court 
under the Bankruptcy and Insolvency Act, 


(11). at a time when all or substantially all of its as- 
sets were under the control of a receiver, receiver- 
manager, sequestrator or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial diffi- 
culty, the issuing corporation or another corpora- 
tion resident in Canada with which it does not deal 
at arm’s length was in default, or could reasonably 
be expected to default, ona debt obligation held by 
a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and 
the share was issued either wholly or in substantial 
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part and either directly or indirectly in exchange or 
substitution for that obligation or a part thereof, 


and, in the case of a share issued after November 12, 
1981, the proceeds from the issue may reasonably be 
regarded as having been used by the issuing corpora- 
tion or a corporation with which it was not dealing at 
arm’s length in the financing of its business carried on 
in Canada immediately before the share was issued, 


(f) that is a prescribed share, or 


(f.1) that is a taxable preferred share held by a speci- 
fied financial institution that acquired the share 


(i) before December 16, 1987, or 


(11) before 1989 pursuant to an agreement in writ- 
ing entered into before December 16, 1987, 


other than a share deemed by paragraph (c) of the defi- 
nition “short-term preferred share” in this subsection 
or by paragraph (1.2) to have been issued after Decem- 
ber 15, 1987 or a share that would be deemed by para- 
graph (e) of the definition “taxable preferred share” in 
this subsection to have been issued after December 15, 
1987 if the references therein to “8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987” were read as 
references to “cDecember 15, 1987”, 


and, for the purposes of this definition, 


(g) where the terms or conditions of an established 
agreement were amended after November 16, 1978, 
the agreement shall be deemed to have been made af- 
ter that date, 


(h) where — 


(i) at any particular time the terms or conditions of 
a share issued pursuant to an established agreement 
or of any agreement relating to such.a share have 
been changed, 


(ii) under the terms or conditions of 


(A) a share of a class of the capital stock of the 
issuing corporation issued, before November 17, 
1978 (other than a share that was listed on No- 
vember 16, 1978 on a prescribed stock ex- 
change in Canada), 


(B) a share issued pursuant to an established 
agreement, 


(C) any agreement between the issuing corpora- 
tion and the owner of a share described in 
clause (A) or (B), or 


(D) any agreement relating to a share described 
in clause (A) or (B) made after October 23, 
1979, 


the owner thereof could at any particular time after 
November 16, 1978 require, either alone or to- 
gether with one or more taxpayers, the redemption, 
acquisition, cancellation, conversion or reduction 
of the paid-up capital of the share otherwise than 
by reason of a failure or default under the terms or 
conditions of the share or any agreement that re- 
lated to, and was entered into at the time of, the 
issuance of the share, 


(ii1) in respect of a share issued before November 
17, 1978, at any particular time after November 16, 
1978 the redemption date was extended or the 
terms or conditions relating to its redemption, ac- 
quisition, cancellation, conversion or reduction of 
its paid-up capital were changed, 
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(iv) at a particular time after October 23, 1979 and 
before November 13, 1981, a specified financial 
institution (or a partnership or trust of which a 
specified financial institution or a person related to 
the institution is a member or beneficiary) acquired 
a share that 


(A) was issued before November. 17, 1978. or 
under an established agreement, 


(B) was issued to a person other than a corpora- 
tion that was, at the time of issue, 
(1) described in any of paragraphs (a) to (e) 
of the definition “specified financial institu- 
tion’, or 


(II) a corporation that was controlled by one 
or more corporations described in subclause 
(I) and, for the purpose of this subclause, 
one corporation is controlled by another cor- 
poration if more than 50% of its issued share 
capital (having full voting rights under all 
circumstances) belongs to the other corpora- 
tion, to persons with whom the other corpo- 
ration does not deal at arm’s length, or to the 
other corporation and persons with whom 
the other corporation does not deal at arm’s 
length, 


(C) was acquired from a person that was, at the 
particular time, a person other than a corpora- 
tion described in subclause (B)() or (II), and ° 


(D) was acquired otherwise than under an 
agreement in writing made before October 24, 
1979, 


(v) at any particular time after November 12, 1981 
(A) in respect of 


(1) a share (other than a share referred to in 
paragraph (e) or a share listed on November 
13, 1981 on a prescribed stock exchange in 
Canada) issued after November 16, 1978 
and before November 13, 1981, or 


(II) a share issued after November 12, 1981 
and before 1983 pursuant to an agreement in 
writing to do so made before November 13, 
1981 (in this definition referred to as a 
“specified agreement’) 


the owner thereof could require, either alone or 
together with one or more taxpayers, the re- 
demption, acquisition, cancellation, conversion 
or reduction of the paid-up capital of the share 
otherwise than by reason of a failure or default 
under the terms or conditions of the share or 
any agreement that related to, and was entered 
into at the time of, the issuance of the share, or 


(B) the redemption date of 


(1) a share issued after November 16, 1978 
and before November 13, 1981 or 


(II) a share issued pursuant to a specified 
agreement 


was extended or the terms or conditions relating 
to its redemption, acquisition, cancellation, con- 
version or reduction of its paid-up capital were 
changed, or 


(vi) at a particular time after November 12, 1981, a 
specified financial institution (or a partnership or 
trust of which a specified financial institution or a 
person related to the institution is a member or 
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beneficiary) acquired a share (other than a share re- 
ferred to in paragraph (e)) that 


(A) was issued before November 13, 1981 or 
under a specified agreement, 


(B) was acquired from a partnership or person, 
other than a person that was, at the particular 
time, a corporation described in any of 
paragraphs (a) to (f) of the definition “specified 
financial institution” in this subsection, 


(C) was acquired in an acquisition that was not 
subject to nor conditional on a guarantee agree- 
ment, within the meaning assigned by subsec- 
tion 112(2.2), entered into after November 12, 
1981, and 


(D) was acquired otherwise than under an 
agreement in writing made before October 24, 
1979 or a specified agreement, 


the share shall, for the purposes of determining at any 
time after the particular time whether it is a term pre- 
ferred share, be deemed to have been issued at the par- 
ticular time otherwise than pursuant to an established 
or specified agreement, 


(1) where the terms or conditions of a share of the cap- 
ital stock of the issuing corporation are modified or es- 
tablished after June 28, 1982 and as a consequence 
thereof the issuing corporation, any person related 
thereto or any partnership or trust of which the issuing 
corporation or a person related thereto is a member or 
a beneficiary may reasonably be expected at any time 
to redeem, acquire or cancel, in whole or in part, the 
share or to reduce its paid-up capital, the share shall be 
deemed as from the date of the modification or as 
from the date of the establishment, as the case may be, 
to be a share described in paragraph (a), 


(i.1) where 


(1) it may reasonably be considered that the divi- 
dends that may be declared or paid at any time on a 
share (other than a prescribed share or a share de- 
scribed in paragraph (e) during the applicable time 
period referred to in that paragraph) of the capital 
stock of a corporation issued after December 15, 
1987 or acquired after June 15, 1988 are derived 
primarily from dividends received on term pre- 
ferred shares of the capital stock of another corpo- 
ration, and 


(11) it may reasonably be considered that the share 
was issued or acquired as part of a transaction or 
event or series of transactions or events one of the 
main purposes of which was to avoid or limit the 
application of subsection 112(2.1) or 138(6), 


the share shall be deemed at that time to be a term 
preferred share acquired in the ordinary course of 
business, 


(1.2) where at any particular time after December 15, 
1987, otherwise than pursuant to a written arrange- 
ment to do so entered into before December 16, 1987, 
the terms or conditions of a taxable preferred share of 
the capital stock of a corporation relating to any matter 
referred to in subparagraphs (a)(i) to (iv) have been 
modified or established, or any agreement in respect 
of the share relating to any such matter has been 
changed or entered into by the corporation or a speci- 
fied person (within the meaning assigned by paragraph 
(h) of the definition “taxable preferred share” in this 
subsection) in relation to the corporation, the share 
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shall be deemed after that particular time to have been 
issued at that particular time, and, 


(j) where a particular share of the capital stock of a 
corporation has been issued or its terms and conditions 
have been modified and it may reasonably be consid- 
ered, having regard to all circumstances (including the 
rate of interest on any debt or the dividend provided 
on any term preferred share), that 


(1) but for the existence at any time of the debt or 
the term preferred share, the particular share would 
not have been issued or its terms or conditions 
modified, and 


(ii) one of the main purposes for the issue of the 
particular share or for the modification of its terms 
or conditions was to avoid a limitation provided by 
subsection 112(2.1) or 138(6) in respect of a 
deduction, 


the particular share shall be deemed after December 
31, 1982 to be a term preferred share of the 
corporation; 


Related Provisions: 80(1) — Definition of “distress preferred share”; 
87(4.1) — Amalgamations — exchanged shares; 112(2.1) —No deduc- 
tion on intercorporate dividends; 112(2.6)“exempt share’’(c) — Distress 
preferred shares excluded from restrictions on collateralized preferred 
shares; 248(13) — Interests in trusts or partnerships; 256(1.6) — Fair mar- 
ket valuation; 256(6), (6.1) — Meaning of “controlled”; Canada-U.S. Tax 
Treaty:Art. XXIX-A:5(c) — Meaning of “debt substitute share”. 


History: Subparas. (b)(i) and (h)(iv) of the definition “term preferred 
share” in subsec. 248(1) amended by 1999, c. 22, subsecs. 80(9) and (10), 
applicable to taxation years that begin after 1998. Subparas. (b)(i) and 
(h)(Giv) formerly read: 


(1) a corporation described in any of paragraphs (a) to (e) of the 
definition “specified financial institution” in this subsection, 


(iv) a share issued before November 17, 1978 or a share issued pur- 
suant to an established agreement (other than a share issued to a 
corporation described in any of paragraphs (a) to (f) of the defini- 
tion “specified financial institution” in this subsection), 1s, at any 
particular time after October 23, 1979 and before November 13, 
1981 acquired (otherwise than pursuant to an agreement in writing 
made before October 24, 1979) from a person (other than a corpora- 
tion described in any of paragraphs (a) to (f) of that definition) by a 
specified financial institution or by a partnership or trust of which a 
specified financial institution or a person related thereto is a mem- 
ber or a beneficiary, 


Subpara. (h)(vi) of the definition “term preferred share” in subsec. 248(1) 
amended by the said c. 22, subsec. 80(11), applicable to taxation years that 
begin after 1998 except that, in its application to a share acquired from a 
corporation that last acquired the share in a taxation year that began before 
1999, the expression “described in any of paragraphs (a) to (f) of the defi- 
nition “specified financial institution” in this subsection,” in cl. (h)(vi)(B), 
as amended, shall be read as “described in subclause (iv)(B)(1) or (IL)”. 
Subpara. (h)(vi) formerly read: 


(vi) a share (other than a share referred to in paragraph (e)) issued 
before November 13, 1981 or a share issued pursuant to a specified 
agreement is, at any particular time after November 12, 1981, ac- 
quired (otherwise than pursuant to an agreement in writing made 
before October 24, 1979 or otherwise than pursuant to a specified 
agreement) from a partnership or person (other than an acquisition 
from a corporation described in any of paragraphs (a) to (f) of the 
definition “specified financial institution” in this subsection where 
that acquisition is neither subject to nor conditional on a guarantee 
agreement, within the meaning assigned by subsection 112(2.2), en- 
tered into after November 12, 1981) by a specified financial institu- 
tion or by a partnership or trust of which a specified financial insti- 
tution or a person related thereto is a member or a beneficiary, 
Para. (d.1) of the definition “term preferred share” in subsec. 248(1) 
amended by 1998, c. 19, subsec. 239(5), applicable after February 22, 
1994. Para. (d.1) formerly read: 
(d.1) that was issued before April 22, 1980 by a corporation de- 
scribed in any of paragraphs 39(5)(b) to (f) or by an issuing corpo- 
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ration associated with any such corporation and is listed on a pre- 
scribed stock exchange in Canada, 


“Term preferred share” amended by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 192(13), to add the word “or” at the end of para. (a), applicable after 
June 18, 1987. 


Subpara. (e)(i) of “term preferred share” amended by 1994, c. 7, Sch. V 
(1992, c. 27), para. 90(1)(q), to substitute “Bankruptcy and Insolvency 
Act’ for “Bankruptcy Act’, in force November 30, 1992. 


Selected Cases [subsec. 248(1)“term preferred share”]: Citibank 
Canada vy. R., [2002] 2 C.T.C. 171 (FCA) (Instruments did not have char- 
acter of debt, such as repayment, default). 


Regulations: 3200 (prescribed stock exchange in Canada); 6201 (pre- 
scribed shares). 


Interpretation Bulletins: IT-527: Distress. preferred shares. 


1.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). 


Advance Tax Rulings: ATR-5: Preferred shares exchangeable for com- 
mon shares; ATR-10: Issue of term preferred shares; ATR-18: Term pre- 
ferred shares; ATR-46: Financial difficulty. 


“termination payment” — [Repealed under former Act] 


“testamentary trust” has the meaning assigned by sub- 
section 108(1); 


Related Provisions: 248(3) — Rules applicable in relation to the Prov- 
ince of Quebec. 


‘timber resource property” has the meaning assigned 
by subsection 13(21); » 


Interpretation Bulletins: IT-373R2: Woodlots. 


“total pension adjustment reversal’ of a taxpayer for a 
calendar year has the meaning assigned by regulation; 


Related Provisions: 147.1(18)(t) — Authorization for regulations de- 
termining TPAR. 


History: The definition “total pension adjustment reversal” added to sub- 
sec. 248(1) by 1998, c. 19, subsec. 66(3), applicable after 1996. 


Regulations: 8304.1 (pension adjustment reversal). 


Forms: RC4137: Pension adjustment reversal guide; T4104: Past service 
pension adjustment guide, 


“Treasury Board” means the Treasury Board established 
by section 5 of the Financial Administration Act; 


“‘treaty-protected business” of a taxpayer at any time 
means a business in respect of which any income of the 
taxpayer for a period that includes that time would, be- 
cause of a tax treaty with another country, be exempt 
from tax under Part I; 


History: The definition “‘treaty-protected business” added to subsec. 
248(1) by 1999, c. 22, subsec. 80(12), applicable to 1998 et seg. 


“‘treaty-protected property” of a taxpayer at any time 
means property any income or gain from the disposition 
of which by the taxpayer at that time would, because of a 
tax treaty with another country, be exempt from tax under 
Part I; 


Related Provisions: 13(4.1)(d) — Replacement of depreciable property 
that is not treaty-protected property; 44(5)(d) — Replacement of capital 
property that is not treaty-protected property. 


History: The ersten “treaty-protected property” added to subsec. 
248(1) by 1999, c. 22, subsec. 80(12), applicable to 1998 ef seg. 


“‘trust’’ has the meaning assigned by subsection 104(1); 


Related Provisions: 94(3)(a) [proposed] — Trust deemed resident in 
Canada for certain purposes; 108(1) — Meaning of “trust”; 146.1(1) — 
RESPs — “Meaning of trust”; 149(5) — Exception re investment income 
of certain clubs; 207.6(1) — Definitions (re RCA tax); 233.2(4) — Re- 
porting requirement re transfers to foreign trust; 233.6(1) — Reporting re- 
quirement re distributions from foreign trust; 248(3) — Deemed trusts in 
Quebec; 248(25.1) — Trust-to-trust transfers — deemed same trust. 
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‘cundepreciated capital cost’ to a taxpayer of deprecia- 
ble property of a prescribed class has. the meaning as- 
signed by subsection 13(21); 


“unit trust” has the meaning assigned by subsection 
108(2); 

Related Provisions: 248(1)“personal trust’”” — Unit trust deemed not to 
be a personal trust. 


“unused RRSP deduction room” of a taxpayer at the 
end of a taxation year has the meaning assigned by sub- 
section 146(1); 


‘unused scientific research and experimental develop- 
ment tax credit” of a taxpayer for a taxation year has the 
meaning assigned by subsection 127.3(2); 


‘“anused share-purchase tax credit” of a taxpayer for a 
taxation year has the meaning assigned by subsection 
127-206); 


‘1971 capital surplus on hand’’, ‘1971 undistributed 
income on hand” — [Repealed under former Act] 


Selected Cases [subsec. 248(1)]: Friesen (J.) v. Canada, [1995] 2 
C.T.C. 369 (SCC) (Plain meaning rule applies to interpretation of Act). 
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received no consideration for the security other _ 
than sats that was, Tee onion the : 
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248(1.1) to a nice ee acquisition or 
sessment of a taxpayer’s tax, interest and penalties 
Act for a taxation year that includes the time at wt 
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— an amalgamation (within the meaning aesioned by sub- | 
section 87(1) of the Act as it read at the particular time) 
fo which subsection 87(11) of the Act if in force, and as — 
it read, at the particular time did not apply, 


—an gmdlgamation (within the. meaning assigned by ae 
section 87(1) as it read at the particular time) to which 
subsection 87(11) if in force, and as it read, at the par- 
ticular time applies, if the issuing corporation and the 
disposing corporation: are described by subsection — 
87(11) (if in force, and as it read, at the particular time) © 
as the parent and the subsidiary, respectively, Or 


—a foreign merger (within the meaning assigned. by sub-_ 
section 87(8.1) of the Act as it read at the particular 
time), and 


either 


— the disposing corporation received r no consideration for. 
the security, or 


— in the case of a foreign merger bettie the meaning as- 
signed by subsection 87(8.1) as it read at the particular 
time), the disposing corporation received no considera- 
tion for the security other than property that was, imme- 
diately before the foreign merger, owned by the issuing 
corporation and that, on the foreign merger, became 
property of the new corporation. 


S. 248(3)(f(iii) 


Related Provisions: PSA bPeeHO” (n) — Same rule after De- 
cember 23, 1998. i : : 


(2) Tax payable — In this Act, the tax payable by a tax- 
payer under any Part of this Act by or under which provi- 
sion is made for the assessment of tax means the tax pay- 
able by the taxpayer as fixed by assessment or 
reassessment subject to variation on objection or on ap- 
peal, if any, in accordance with the provisions of that 
Part. 


Related Provisions: 117(1) — Meaning of “tax payable” for purposes 
of sections 117—127.4. 


(3) Rules applicable in relation to the Province of 
Quebec [deemed trusts] — For the purposes of the 
application of this Act in relation to the Province of 
Quebec, 


(a) a usufruct shall be deemed to be a trust, created by 
will where the usufruct was so established, and pro- 
perty subject to a usufruct shall be deemed to have 
been transferred to the trust, on the death of the testa- 
tor and as a consequence thereof where the usufruct 
arises on death, and to be held in trust and not 
otherwise; 


(b) a right of use or habitation shall be deemed to be a 
trust, created by will where the right was so estab- 
lished, and property subject to such a right shall be 
deemed to have been transferred to the trust, on the 
death of the testator and as a consequence thereof 
where the right arises on death, and to be held in trust 
and not otherwise; 


(c) a substitution shall be deemed to be a trust, created 
by will where the substitution was so established, and 
property subject to a substitution shall be deemed to 
have been transferred to the trust, on the death of the 
testator and as a consequence thereof where the substi- 
tution arises on death, and to be held in trust and not 
otherwise; 


(d) property subject to rights and obligations under an 
arrangement (other than a trust) that 


(i) is established by or under a written contract that 


(A) is governed by the laws of the Province of 
Quebec, and 


(B) provides that, for the purposes of this Act, 
the arrangement shall be considered to be a 
trust, and 


(11) creates rights and obligations that are substan- 
tially similar to the rights and obligations under a 
‘trust (determined without reference to this 
subsection), 


shall be deemed to be held in trust and not otherwise, 
and such an arrangement shall be deemed to be a trust; 


(e) a person who has a right (whether immediate or 
future and whether absolute or contingent) to receive 
all or any part of the income or capital in respect of 
property referred to in paragraph (a), (b), (c) or (d) 
shall be deemed to be beneficially interested in the 
trust referred to in that paragraph; and 


(f) property in relation to which any person has, at any 
time, 


(i) the right of ownership, 
(11) a right as a lessee in an emphyteutic lease, or 


(ii) a right as a beneficiary in a trust 
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shall, notwithstanding that such property is subject to 
a servitude, be deemed to be beneficially owned by the 
person at that time. 


Proposed Amendment _ 248(3) — 


(3) Certain arrangements. under civil law — oo 
the purposes of this Act, oo. 


(a) if at any time pedal is bungee tO a  usufruct, 
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trust created by will, 


(ii) the property is deemed ' to have per oo 
ferred (at the time it first became property of the _ 
foundation) to the trust by the person that trans-_ 


ferred the property to the foundation, and — 


(iii) the property is deemed to be, throughout the, | 


period in which it is property of the foundation, 
held by the trust, and not otherwise; 


(c) an arrangement (other than a partnership o1 or an ar- 
rangement that is a trust determined without refer- 
ence to this paragraph) is deemed to be a trust and 
property subject to rights and obligations under the 
arrangement is, if the arrangement is deemed by this 
paragraph to be a trust, deemed to be held in trust 
and not otherwise, where the arrangement 


(i) is established on or before Announcement 
Date by or under a written contract that — 


(A) is governed by the laws of the Province of 
Quebec, and 


Income Tax Act 


(B) provides that, for the purposes of this Act, 
the arrangement shall be considered: to be a 
trast, and : 


(@) creates rights and ee that are 2 uflstan: _ 
tially similar to the rights and obligations under a 
| ost (determined ‘without reference 2 this - 
___ Subsection), : . 
@ a person who has a right. (whether Gite or. 


future and whether absolute or contingent) to receive - 


all or part of. the income or capital in respect of pro- — 
perty that is referred 1 to in any of esa Gs to fo! 


trust created by wi oak blerery is ldocued to have oS s : 


transferred (at the time it first became property of the founda- — 
tion) to the trust by the person that transferred the property to 


the foundation, and the property is deemed to be, throughout 


the period in which it is prope of the foundation, hod a oS . 
trust, and not otherwise. 


The provisions of paragraph 248(3)(d) are now found | in n para- : 


graph 248(3)(c). However, note that new paragraph 248(3)(c) 
clarifies that it is intended to apply only i in respect of arrange- 
ments that are neither partnerships nor trusts determined with- 
out reference to the paragraph 248(3)(c). In addition, new para- 
graph 248(3)(c) applies only to an arrangement established on 
or before October 30, 2003. This recognizes that amendments 
to the couched Civil Code have rendered the provision’ S$ origi- 
nal purpose — to allow for the characterization, in the Province 
of Quebec, of certain entities as trusts under the Act even © 
though they may not technically constitute trusts eas the civil 
law of Quebec — unnecessary. 
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The provisions of paragraphs 248(3)(e) and (f) are penis in 
new paragraphs 248(3)(d) and (e), respectively. 


Related Provisions: 248(8) — Occurrences as a consequence of death; 
248(9.1) — Trust created by taxpayer’s will; 248(25) — Beneficially in- 
terested; Interpretation Act 8.1, 8.2 — Application of civil law in Quebec. 


History: Subsec. 248(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 192(15), applicable 


(a) after 1990 with respect to property the ownership of which was 
acquired after 1990; 


(b) after 1990 with respect to property that became subject to a usu- 
fruct, a right of use or habitation, a substitution, an emphyteutic lease 
or a trust after 1990; 


(c) after 1989 with respect to property that became subject to a usu- 
fruct, a right of use or habitation or a substitution after 1989 and 
before 1991, where the persons who so acquire interests in the pro- 
perty elected jointly by notifying the Minister.of National Revenue in 
writing before 1992 [1994, c. 7, Sch. VHI (1993, c..24), s. 159 pro- 
vides that such an election made before December 11, 1993 shall be 
deemed to have been made before 1992]; and 


(d) to 1989 et seg. with respect to property that became subject to an 
arrangement referred to in para. 248(3)(d) in the 1989 or any subse- 
quent taxation year. 


Subsec. 248(3) formerly read: 


(3) References to property beneficially owned and to beneficial 
owner of property — In its application in relation to the Province 
of Quebec, a reference in this Act to any property that is or was 
beneficially owned by any person shall be read as including a refer- 
ence to property in relation to which any person has or had the full 
ownership whether or not the property is or was subject to a servi- 
tude, or has or had a right as a usufructuary, a lessee in an em- 
phyteutic lease, an institute in a substitution or a beneficiary in a 
trust; and a reference in this Act to the beneficial owner of any pro- 
perty shall be read as including a reference to a person who has or 
had, accordingly as the context requires, such ownership as a right 
in relation to that property. 


Selected Cases [subsec. 248(3)]: R. v. Construction Bérou Inc., 
[2000] 2 C.T.C. 174 (FCA) (Purposive interpretation of provision); Larose 
v. MNR, [1992] 2 C.T.C. 2339 (TCC); amended (Nov. 18, 1991), Doc. .87- 
294(IT) (TCC) [unreported] (Assessment in respect of sale of properties 
upheld even though court decision and other circumstances had denied 
taxpayer proceeds of sale; right to dispose of properties had been trans- 
ferred to purchaser). 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT- 
437R: Ownership of property (principal residence). 


(4) Interest in real property — In this Act, an interest 
in real property includes a leasehold interest in real pro- 
perty but does not include an interest as security only de- 
rived by virtue of a mortgage, hypothecary claim, agree- 
ment for sale or similar obligation. 


Related Provisions: 43.1(1) — Life estates in real property. 


History: Subsec. 248(4) amended by 2001, c. 17, subsec. 230(2), to add 
“hypothecary claim,”, in force June 14, 2001. 


(5) Substituted property — For the purposes of this 
Act, other than paragraph 98(1)(a), 


(a) where a person has disposed of or exchanged a par- 
ticular property and acquired other property in substi- 
tution therefor and subsequently, by one or more fur- 
ther transactions, has effected one or more further 
substitutions, the property acquired by any such trans- 
action shall be deemed to have been substituted for the 
particular property; and 


(b) any share received as a stock dividend on another 

share of the capital stock of a corporation shall be 

deemed to be property substituted for that other share. 
Interpretation Bulletins: IT-244R3: Gifts by individuals of life insur- 
ance policies as charitable donations; IT-369R: Attribution of trust income 
to settlor; IT-489R: Non-arm’s length sale of shares to a corporation; IT- 
511R: Interspousal and certain other transfers and loans of property. 


S. 248(8) 


(6) “Class” of shares issued in series — In its ap- 
plication in relation to a corporation that has issued shares 
of a class of its capital stock in one or more series, a refer- 
ence in this Act to the “class” shall be read, with such 
modifications as the circumstances require, as a reference 
to a “series of the class”. 


Interpretation Bulletins: IT-328R3: Losses on shares on which divi- 
dends have been received. 


(7) [Deemed date of] Receipt of things mailed — 
For the purposes of this Act, 


(a) anything (other than a remittance or payment de- 
scribed in paragraph (b)) sent by first class mail or its 
equivalent shall be deemed to have been received by 
the person to whom it was sent on the day it was 
mailed; and 
(b) the remittance or payment of an amount 
(i) deducted or withheld, or 
(11) payable by a corporation, 
as required by this Act or a regulation shall be deemed 
to have been made on the day on which it is received 
by the Receiver General. 
Related Provisions: 153(1) [closing words] — Certain remittances 
must be made directly to a financial institution; 204.81(8.2) — Rule in 
248(7) does not apply to voluntary de-registration of LSVCC; 244(5) — 
Proof of service by mail; 244(14) — Mailing date presumed to be date of 


assessment or notice; Reg. 110 — Certain remittances must be made di- 
rectly to a financial institution. 


Interpretation Bulletins: IT-433R: Farming or fishing — use of cash 
method. 


Charities Policies: CPS-017: Effective date of registration. 


(8) Occurrences as a consequence of death — 
For the purpose of this Act, 


(a) a transfer, distribution or acquisition of property 
under or as a consequence of the terms of the will or 
other testamentary instrument of a taxpayer or the tax- 
payer’s spouse or common-law partner or as a conse- 
quence of the law governing the intestacy of a tax- 
payer or the taxpayer’s spouse or common-law partner 
shall be considered to be a transfer, distribution or ac- 
quisition of the property as a consequence of the death 
of the taxpayer or the taxpayer’s spouse or common- 
law partner, as the case may be; 


(b) a transfer, distribution or acquisition of property as 
a consequence of a disclaimer, release or surrender by 
a person who was a beneficiary under the will or other 
testamentary instrument or on the intestacy of a tax- 
payer or the taxpayer’s spouse or common-law partner 
shall be considered to be a transfer, distribution or ac- 
quisition of the property as a consequence of the death 
of the taxpayer or the taxpayer’s spouse or common- 
law partner, as the case may be; and 


(c) a release or surrender by a beneficiary under the 
will or other testamentary instrument or on the intes- 
tacy of a taxpayer with respect to any property that 
was property of the taxpayer immediately before the 
taxpayer’s death shall be considered not to be a dispo- 
sition of the property by the beneficiary. 

Related Provisions: 248(9) — Definitions; 248(9.1) — Whether trust 

created by taxpayer’s will. 

History: Subsec. 248(8) amended by 2000, c. 12, Sch. 2, s. 1, to replace 

“spouse” with “spouse or common-law partner’, applicable to 2001 ef 

seq., in force July 31, 2000. See also the transitional rules reproduced in 

the History to 248(1)“common-law partner”. 

Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT- 

313R2: Eligible capital property — rules where a taxpayer has ceased car- 

rying on a business or has died; IT-349R3: Intergenerational transfers of 
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farm property on death; IT-385R2: Disposition of an income interest ina 
trust; IT-449R: Meaning of “vested indefeasibly” (archived); IT-500R: 
RRSPs — death of an annuitant. 


(9) Definitions — In subsection (8), 


“disclaimer” includes a renunciation of a succession 
made under the laws of the Province of Quebec that is not 
made in favour of any person, but does not include any 
disclaimer made after the period ending 36 months after 
the death of the taxpayer unless written application there- 
for has been made to the Minister by the taxpayer’s legal 
representative within that period and the disclaimer is 
made within such longer period as the Minister considers 
reasonable in the circumstances; 

History: The definition “disclaimer” in subsec. 248(9) substituted by 


1994, c. 21, subsec. 109(7), applicable June 15, 1994. That definition for- 
merly read: 


“disclaimer” includes a renunciation of a succession made under the 
laws of the Province of Quebec that is not made in favour of any 
person; 


Interpretation Bulletins [“disclaimer’]: IT-305R4: Testamentary 
spouse trusts; IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died; IT-349R3: Intergener- 
ational transfers of farm property on death. 


‘release or surrender’”’ means 


(a) a release or surrender made under the laws of a 
province (other than the Province of Quebec) that does 
not direct in any manner who is entitled to benefit 
therefrom, or 


(b) a gift inter vivos made under the laws of the Prov- 
ince of Quebec of an interest in, or right to property 
of, a succession that is made to the person or persons 
who would have benefited if the donor had made a re- 
nunciation of the succession that was not made in fa- 
vour of any person, 


and that is made within the period ending 36 months after 
the death of the taxpayer or, where written application 
therefor has been made to the Minister by the taxpayer’s 
legal representative within that period, within such longer 
period as the Minister. considers reasonable in_ the 
circumstances. 

Interpretation Bulletins [“release or surrender”]: IT-305R4: Testa- 
mentary spouse trusts; IT-313R2: Eligible capital property — rules where 


a taxpayer has ceased carrying on a business or has died; IT-349R3: In- 
tergenerational transfers of farm property on death. 


(9.1) How trust created — For the purposes of this 
Act, a trust shall be considered to be created by a tax- 
payer’s will if the trust is created 


(a) under the terms of the taxpayer’s will; or 


(b) by an order of a court in relation to the taxpayer’s 
estate made under any law of a province that provides 
for the relief or support of dependants. 
Related Provisions: 108(1)“testamentary trust” — Trust created by tax- 
payer’s will is a testamentary trust; 248(3) — Whether usufruct, right of 


use or habitation or substitution in Quebec deemed to be trust created by 
taxpayer’s will. 

History: Subsec. 248(9.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 139(8), applicable to 1990 et seq. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9.2) Vested indefeasibly — For the purposes of this 
Act, property shall be deemed not to have vested 
indefeasibly 


(a) in a trust under which a taxpayer’s spouse or com- 
mon-law partner is a beneficiary, where the trust is 
created by the will of the taxpayer, unless the property 


Income Tax Act 


vested indefeasibly in the trust before the death of the 
spouse or common-law partner; and 


(b) in an individual (other than a trust), unless the pro- 
perty vested indefeasibly in the individual before the 
death of the individual. 
Related Provisions: 248(9.1) — Whether trust created by taxpayer’s 
will. 


History: Subsec. 248(9.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 248(9.2) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
139(8), applicable in respect of deaths occurring after December 20, 1991. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT- 
449R: Meaning of “vested indefeasibly” (archived). 


(10) Series of transactions — For the purposes of this 
Act, where there is a reference to a series of transactions 
or events, the series shall be deemed to include any re- 
lated transactions or events completed in contemplation 
of the series. 

Selected Cases [Subsec. 248(10)]: Meager Creek Holdings Ltd. v. R., 


[1998] 4 C.T.C. 2090 (TCC) (Must be some connection between events 
for “series” of transactions to occur). ! 


Advance Tax Rulings: ATR-56: Purification of a family farm corpora- 
tion; ATR-57: Transfer of property for estate planning purposes; ATR-58: 
Divisive reorganization. 


1.T. Technical News: No. 22 (series of transactions). 


(11) Compound interest — Interest computed at a pre- 
scribed rate under any of subsections 129(2.1) and (2.2), 
131.1) and (3.2), 132(2.1) and (2.2), 133(7.01). and 
(7.02), 159(7), 160.1(1), 161(1), (2) and (11), 161.165), 
164(3) to (4), 181.8(1) and (2) (as those two subsections 
read in their application to the 1991 and earlier taxation 
years), 185(2), 187(2) and 189(7), section 190.23 (as it 
read in its application to the 1991 and earlier taxation 
years) and subsections 193(3), 195(3), 202(5) and 
227(8.3), (9.2) and (9.3) of this Act and subsection 182(2) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952 (as that subsection read in its appli- 
cation to taxation years beginning before 1986) and sub- 
section 191(2) of that Act (as that subsection read in its 
application to the 1984 and earlier taxation years) shall be 
compounded daily and, where interest is computed on an 
amount under any of those provisions and is unpaid or 
unapplied on the day it would, but for this subsection, 
have ceased to be computed under that provision, interest 
at the prescribed rate shall be computed and compounded 
daily on the unpaid or unapplied interest from that day to 
the day it is paid or applied and shall be paid or applied as 
would be the case if interest had continued to. be com- 
puted under that provision after that day. 


Related Provisions: 221.1 — Application of interest where legislation 
retroactive. 


History: Subsec. 248(11) amended to add reference to subsec. 161.1(5) 
and substitute “(as those two subsections read in their application to the 
1991 and earlier taxation years)” for “(as these two subsections read in 
their application to the 1991 and earlier taxation years)” by 2000, c. 19, 
subsec. 67(2), applicable after 1999. 


Subsec. 248(11) amended by 1994, c. 7, Sch. VUI (1993, c. 24), subsec. 
139(9), applicable to refunds paid or applied with respect to taxation years 
beginning after 1991. Subsec. (11) formerly read: 


(11) Interest computed at a prescribed rate under any of subsections 
159(7), 160.1(1), 161(1), (2) and (11), 164(3) to (4), 181.81) and 
(2), 185(2), 187(2) and 189(7), section 190.23, subsections 193(3), 
195(3), 202(5) and 227(8.3), (9.2) and (9.3) of this Act, subsection 
182(2) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it applied to taxation years beginning before 
1987, and subsection 191(2) of that Act as it applied to the 1972 to 
1984 taxation years shall be compounded daily and, where interest 
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is computed on an amount under any of those provisions and is un- 
paid on the day it would, but for this subsection, have ceased to be 
computed under that provision, interest at the prescribed rate shall 
be computed and compounded daily on the unpaid interest from that 
day to the day it is paid and shall be paid or credited as would have 
been the case if interest had continued to be computed under that 
provision after that day. 


Subsec 248(11) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

192(16), to substitute the list of sections, applicable to 1990 et seq. That 

list formerly read: 
subsections 159(7), 160.1(1), 161(1), (2) and (11), 164(3) to (4), 
181.8(1) and (2), 185(2),; 187(2) and 189(7), section 190.23, subsec- 
tions 191(2), 193(3), 195(3) and 202(5), section 211.5 and subsec- 
tions 227(8.3), (9.2) and (9.3) of this Act and subsection 182(2) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, 


Selected Cases [subsec. 248(11)]: Exxonmobil Canada Ltd. v. R., 
[2004] 2 C.T.C. 2427 (TCC) (Interest is simple, not compound, unless oth- 
erwise indicated). 


Regulations: 4301 (prescribed rate of interest). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(12) Identical properties — For the purposes of this 
Act, one bond, debenture, bill, note or similar obligation 
issued by a debtor is identical to another such obligation 
issued by that debtor if both are identical in respect of all 
rights (in equity or otherwise, either immediately or in the 
future and either absolutely or contingently) attaching 
thereto, except as regards the principal amount thereof. 

Related Provisions: 14(13), 18(16) — Deemed identical properties for 
superficial loss/pregnant loss rules; 18.1(12) — Identical properties for 
matchable-expenditure rules; 40(3.5) — Deemed identical properties for 
superficial loss/pregnant loss rules; 47 — Capital gains treatment of iden- 
tical properties; 54“superficial loss” [closing words] — Deemed identical 
properties for superficial loss/pregnant loss rules; 138(11.1) — Identical 


for determining foreign property. 
1.T. Application Rules: 26(8)-(8.4) — Identical properties owned since 
before 1972. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(13) Interests in trusts and partnerships — Where 
after November 12, 1981 a person has an interest in a 
trust or partnership, whether directly or indirectly through 
an interest in any other trust or partnership or in any man- 
ner whatever, the person shall, for the purposes of the def- 
initions “income bond”, “income debenture” and “term 
preferred share” in subsection (1), paragraph (h) of the 
definition “taxable preferred share” in that subsection, 
subsections 84(4.2) and (4.3) and 112(2.6) and section 
258, be deemed to be a beneficiary of the trust or a mem- 
ber of the partnership, as the case may be. 


(14) Related corporations — For the purpose of para- 
graph (g) of the definition “specified financial institution” 
in subsection (1), where in the case of 2 or more corpora- 
tions it can reasonably be considered, having regard to all 
the circumstances, that one of the main reasons for the 
separate existence of those corporations in a taxation year 
is to limit or avoid the application of subsection 112(2.1) 
or (2.2) or 138(6), the 2 or more corporations shall be 
deemed to be related to each other and to each other cor- 
poration to which any such corporation is related. 

History: Subsec. 248(14) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 192(17), to substitute “For the purpose of’ for “For the purposes 
of’ and “can reasonably” for “may reasonably”, and to add “and to each 


other corporation to which any such corporation is related”, applicable af- 
ter July 13, 1990. 


(15) Goods and services tax — change of use — 
For the purposes of this Act, where a liability for the 
goods and services tax is incurred in respect of a change 
of use at any time of a property, the liability so incurred 
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shall be deemed to have been incurred immediately after 
that time in respect of the acquisition of the property. 


(16) Goods and services tax — input tax credit 
and rebate — For the purposes of this Act, other than 
this subsection and subsection 6(8), an amount claimed 
by a taxpayer as an input tax credit or rebate with respect 
to the goods and services tax in respect of a property or 
service shall be deemed to be assistance from a govern- 
ment in respect of the property or service that is received 
by the taxpayer 


(a) where the amount was claimed by the taxpayer as 
an input tax credit in a return under Part IX of the Ex- 
cise Tax Act for a reporting period under that Act, 


(i) at the time the goods and services tax in respect 
of the input tax credit was paid or became payable, 
if the tax was paid or became payable in the report- 
ing period, or 


(11) if no such tax was paid or became payable in 
respect of the input tax credit in the reporting pe- 
riod, at the end of the reporting period; or 


(b) where the amount was claimed as a rebate with re- 
spect to the goods and services tax, at the time the 
amount was received or credited. 


eo Proposed Amendment - — 248(16) 


oO he ‘taxpayer’ s threshold amount, deter- 

mined in accordance with subsection 
—249(1) of the Excise Tax Act, is greater 
than $500,000 for the taxpayer’s fiscal 

--year (within the meaning assigned by that 
Act) that includes the particular time, and 
(II) the taxpayer claimed the input tax 
credit at least 120 days before the end of 
the normal reassessment period, as deter- 
mined under subsection 152(3.1), for the 
taxpayer in respect of the taxation year that 
includes the particular time, 


oy at the end of the reporting period, if 
(A) subparagraph (i) does not apply, and 


-(B) the taxpayer’s threshold amount, deter- 
mined in accordance with subsection 249(1) 
of the Excise Tax Act, is $500,000 or less for 
the fiscal year (within the meaning assigned 
by that Act) of the taxpayer that includes the 
particular time, and 


3 


S. 248(16)(a) (iii) 


(111) in any other case, on the last day of the tax- 
payer’s earliest taxation year 


(A) that begins after the taxation year that in- 
cludes the particular time, and 


(B) for which the normal reassessment period, 
as determined under subsection 152(3.1), for 
the taxpayer ends at least 120 days after the 
time that the input tax credit was claimed; or 


(b) where the amount was claimed as a rebate with 


respect to the goods and services tax, at the time the 
amount was received or credited. 


Application: The February 27, 2004 draft legislation, subsec. 118(15), 
will amend subsec. 248(16) to read as above, applicable in respect of 
input tax credits that become eligible to be claimed in taxation years that 
begin after December 20, 2002. 


Technical Notes: Subsection 248(16) provides ales: under 
which amounts received by, or credited to, a taxpayer as an 
input tax credit or rebate with respect to the goods and services 
tax (GST) are deemed to be assistance from a government re- 
ceived by a taxpayer. As a consequence, such amounts are ei- 
ther included in income or reduce the cost or capital cost of the 
related property, or the amount of the related expenditure or 
expenditure pool, for tax purposes. 


Subsection 248(16) also specifies the time at which the receipt 
(or credit) of an input tax credit or rebate is deemed to be re- 
ceived as assistance. With respect to input tax credits, subpara- 
graph 248(16)(a)(i) provides that the assistance (i.e., the input 


tax credit) is considered to be received by a taxpayer at the — 
time the GST in respect of the input tax credit was paid or be- 
came payable by the taxpayer if the GST was paid or became ~ 
payable in the same reporting period under the Excise Tax Act 


in which the input tax credit was claimed. If a taxpayer does 


not claim the input tax credit in the same reporting period in 
which the GST was paid or became payable, subparagraph 


248(16)(a)(ii) includes the amount of assistance in the tax- 


payer’s income for the taxation year that includes the end of 
the reporting pee in which the od claimed the meu tax 


credit. 


Subsection 248(16) is amended} in three respects ‘6 input tax 
credits that become eligible to be claimed i in taxation years that 
begin after December 20, 2002. 


First, subparagraph 248(16)(a)(i) is amended. to extend its ap- 


plication to cases where the input tax credit is claimed by a 
taxpayer in a reporting period that is subsequent to the period 
in which the related GST was paid or became payable if 


¢ the taxpayer’s threshold amount (as determined under sub- 


section 249(1) of the Excise Tax Act) is greater than 
$500,000 for the taxpayer’s fiscal year (as defined by that 
Act) that includes the earlier of the time that the GST in 
respect of the input tax credit was paid and the time that it 
became payable, and 


the taxpayer claimed the input tax credit at least 120 days 
before the end of the normal reassessment period (as deter- 
mined under subsection 152(3.1) of the Income Tax Act) for 
the taxpayer in respect of the taxation ee that includes 
that earlier time. 


e 


In general, the change to this subparagraph means that an input 
tax credit of a taxpayer (who is a GST filer with a threshold 
amount greater than $500,000 for GST purposes) is considered 
to have been received at the time the related GST was paid or 
became payable, even though the input tax credit is claimed in 
a later GST reporting period. However, this is the case only if 
the taxpayer claims the input tax credit at least 120 days before 
the taxation year in which the GST was paid or became paya- 
ble becomes statute-barred for income tax purposes. 


Second, subparagraph 248(16)(a)(i1) is amended to provide that 
an input tax credit is considered to be received at the end of the 
reporting period in which it is claimed only if 


¢ subparagraph 248(16)(a)(i) does not apply, and 


Income Tax Act 


* the taxpayer’s threshold amount (as determined under sub- 
section 249(1) of the Excise Tax Act) is $500,000 or less for 
the fiscal year of the taxpayer that includes the earlier of 
the time that the GST in respect of the bile tax credit was 
paid or became payable. © 

Thus, subparagraph 248(16)(a)(ii) does not one if subpara- 
graph 248(16)(a)(i) applies. Where subparagraph 248(16)(a)(i) 
does not apply, subparagraph 248(16)(a)(ii) provides that the 
input tax credit is considered to have been received at the end 
of the reporting period in which it is claimed only if the tax- 
payer’s threshold amount for GST purposes was $500,000 or 
less at the time the GST was paid or became payable. 

Third, new subparagraph 248(16)(a)(iii) is added to apply in 
any other case. If applicable, that subparagraph provides that 
the input tax credit is considered to have been received on = 
last day of the taxpayer’s earliest taxation year 

* that begins after the taxation year that includes the earlier 
of the time that the GST in respect of the input tax credit 
was paid and the time that it became payable, and 


° for which the normal reassessment period for the Utpayer 
_ ends at least 120 days aie the time at which the /~ tax . 
credit was claimed. 
Reference should also made to the commentary’ to new chow 
tion 248(17.1) which provides a special rule in respect of the 
timing of a claim in respect of certain put tax credits assessed _ 
under the Excise Tax Act. 


Related Provisions: 8(11) — GST rebate deemed not to be reimburse- 
ment for employment expense purposes; 12(1)(x) — Inclusion in income; 
12(2.2) — Deemed outlay or expense; 13(7.1) —Deemed capital cost of . 
certain property; 37(1)(d) — Scientific research and experimental devel- 
opment; 53(2)(k) — Reduction in adjusted cost base; 66.1(6)“cumulative 
Canadian exploration expense’ J — Assistance reduces CCEE; 66.2(5)*‘cu- 
mulative Canadian development expense’”M — Assistance. reduces 
CCDE; 66.4(5)“cumulative Canadian oil and gas property expense” I — 
Assistance reduces CCOGPE; 248(16.1)— Parallel rule for QST; 
248(17) — Application of 248(16) to passenger vehicles and_ aircraft; 
248(17.2) — Timing of deemed assistance where GST assessed; 
248(18) — GST — repayment of input tax credit. 


Interpretation Bulletins: IT-273R2: Government assistance — general 
comments. 


Proposed Addition — 248(16. te 


(16. 1) Quebec input tax refund and rebate - s+) Fon: 
the purpose of this Act, other than this subsection and 
subsection 6(8), an amount claimed by a taxpayer as an 

input tax refund or a rebate with respect to the Quebec. 
sales tax in respect of a property or service is deemed to 

be assistance from a government in respect of the pro- 

perty or service that is received by the taxpayer — 


(a) where the amount was claimed by the taxpayer as 
an input tax refund in a return under An Act respect- 
ing the Québec sales tax, R.S.Q., c. T-0.1, JOe aie. 
porting period under that Act, 


(i) at the particular time that is the curlles of the 
time that the Quebec sales tax in respect of the 
input tax refund was paid and the time that it be- 
came payable, 


(A) if the particular time is in the reporting 
period, or 


(B) if, 


(1) the taxpayer’s threshold amount, deter- 
mined in accordance with section 462 of 
that Act is greater than $500,000 for the 
taxpayer’s fiscal year (within the meaning 
assigned by that Act) that includes the par- 
ticular time, and 


(I) the taxpayer claimed. the input tax re- 
fund at least 120 days before the end of the 
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normal reassessment period, as determined 
under subsection 152(3.1), for the taxpayer 
in respect of the taxation year that includes _ 
the particular time, —ese 
(ii) at the end of the reporting perio ? eo 
(A) subparagraph (i) does not apply, and 
(B) the taxpayer’s threshold amount, deter- 
mined in accordance with section 462 of that 
Act is $500,000 or less for the fiscal year © 
(within the meaning assigned by that Act) of 


the taxpayer that includes the particular time, ae 
and 


(iii) in any other case, on the last day of the tax- 
payer’s earliest taxation year 


(A) that begins after the taxation year that i in- 
cludes the particular time, and 


—(B) for which the normal reas 
as determined under subs 
_ the taxpayer ends at least 
time that the input tax refund wa: claimed; or — 


(b) where the amount was claimed as a rebate with 2 
respect to the Quebec sales tax, at the time the 
amount was received or credited. _ - 


Application: The Febru 2004 draft legislation, ‘subsec. ae 
will add subsec. 248(16.1 


that begin after February 27, 2004. 


Technical Notes: New subsection 248(16. 1) oe ao . 


rules for amounts received, or credited to, a taxpayer as an in-— 
put tax refund or rebate in respect of Quebec sales tax. Such 
amounts are either included in a taxpayer’s in or reduce 

the cost or capital cost of the related property, =— of _ 
the related expenditure or expenditure poo es. 


In general, an input tax refund i in respect of 
may — depending on the circumstances — have to be taduded | 
in a taxpayer’s income in the taxation year in which the tax- 
payer may first claim the refund, rather than the year in which 
it is received. A rebate of Quebec sales tax is included in in- 
come at the time the rebate is received or credited. For a more © 
detailed explanation of the application of subsection 248(16.1), 
reference should be made to the commentary accompanying — 
amendments to subsection 248(16), which provides analogous 
special rules in respect of the timing of the inclusion in income 
of certain input tax credits and rebates assessed under the Ex- 
cise Lax Act. 

Related Provisions: 12(1)(x) — Inclusion in incame: 122.2) — 
Deemed outlay or expense; 13(7.1)-—— Deemed capital cost of certain 
property; 37(1)(d) — Scientific research and experimental development; 
§3(2)(k) — Reduction in adjusted cost base; 66.1(6)“cumulative Cana- _ 
dian exploration expense”J — Assistance reduces CCEE; 66.2(5)“cu- 
mulative Canadian development expense’M — Assistance reduces — 
CCDE; 66.4(5)“cumulative Canadian oil and gas property expense” I — 
Assistance reduces CCOGPE; 248(16)— Parallel rule for GST; 
248(17.1) — Application of 248(16) to passenger vehicles and aircraft; 
248(17.3) — Timing of deemed assistance where QST assessed; 
248(18.1) — Repayment of input tax refund. 


(17) Application of subsec. (16) to passenger 
vehicles and aircraft — Where the input tax credit of a 
taxpayer under Part IX of the Excise Tax Act in respect of 
a passenger vehicle or aircraft is determined with refer- 
ence to subsection 202(4) of the Excise Tax Act, subpara- 
graphs (16)(a)(i) and (ii) shall, as they apply in respect of 
such property, be read as follows: 


Proposed Amendment — 248(17) opening 
words 


(17) Application of subsection (16) to passenger 
vehicles and aircraft — If the input tax credit of a 


ent eriod, 


able in respect of input tax. inpu ax 
refunds and rebates that become e! to be claime n 7 years - 
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taxpayer under Part IX of the Excise Tax Act in respect 
of a passenger vehicle or aircraft is determined with ref- 
erence to subsection 202(4) of that Act, subparagraphs 
(16)(a)(i) to (iii) are to be read as they apply in respect 
of the passenger vehicle: or aircraft, as the case may be, 
as follows: 

Application: The February 27, 2004 draft legislation, subsec. 118(17), 


will amend the opening words of subsec. 248(17) to read as above, ap- 
plicable in respect of input tax credits that become eligible to be claimed 


in taxation years that begin after December 20, 2002. 
Te nical Notes: Subsection 248(17) applies i in the case of 


in input tax credit in respect of a passenger vehicle or aircraft 
claimable by an individual or partnership where the credit is 
determined by reference to capital cost allowance in respect of 
the vehicle or aircraft (i.e., where there is less than exclusive 
use in commercial activity). Subsection 248(17) is amended to 
reflect the amendments made to subsection 248(16) as de- 
scribed in the commentary to that subsection. — 


“(1) at the beginning of the first taxation year or fis- 
cal period of the taxpayer commencing after the end 
of the taxation year or fiscal period, as the case may 
be, in which the goods and services tax in respect of 
such property was considered for the purposes of de- 
termining the input tax credit to be payable, if the tax 
was considered for the purposes of determining the 
input tax credit to have become payable in the re- 
porting period, or 


(1) 1f no such tax was considered for the purposes of 
determining the input tax credit to have become pay- 
able in the reporting period, at the end of the report- 
ing period; or” 

Related Provisions: 248(17.1) — Parallel rule for QST. 


Proposed Addition — 248(17.1) 


(17. 1) Application of. s. (16.1) to passenger 
vehicles and aircraft — If the input tax refund of a 
taxpayer under An Act respecting the Québec sales tax, 
R.S.Q., c. T-0.1, in respect of a passenger vehicle or air- 
craft is determined with reference to section 252 of that 
Act, subparagraphs (16.1)(a)(i) to (iii) are to be read as 

1ey apply in respect of the passenger vehicle or Bnet 


as the case may be, as follows: 


(i) at the beginning of the first taxation year or fis- 
cal period of the taxpayer that begins after the end 
of the taxation year or fiscal period, as the case 
may be, in which the Quebec sales tax in respect of 
such property was considered for the purposes of 

_ determining the input tax refund to be payable, if 

the tax was considered for the purposes of deter- 

mining the input tax refund to have become paya- 
ble in the reporting period, or 


(ii) if no such tax was considered for the purposes 
of determining the input tax refund to have become 
payable in the reporting period, at the end of the 
reporting period; or 


Application: The February 27, 2004 draft legislation, subsec. 118(18), 
will add subsec. 248(17.1), applicable in respect of input tax refunds and 
rebates that become eligible to be claimed in taxation years that begin 
after February 27, 2004. 


Technical Notes: New subsection 248(17.1) applies in the 
case of an input tax refund of Quebec sales tax, in respect of a 
passenger vehicle or aircraft, claimable by an individual or 
partnership where the credit is determinable by reference to 
capital cost allowance in respect of the vehicle or aircraft (that 
is, where there is less than exclusive use in commercial activ- 
ity). In general, this subsection defers the time the input tax 
refund is considered to be received for income tax purposes to 
the taxation year or fiscal period following that in which Que- 
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bec sales tax in respect of the property is considered as payable 
for the purposes of determining the input tax refund. This 
avoids circularity with subsection 248(16.1). The provision 
preserves the proper timing between the input tax refund enti- 
tlement and the adjustment to the capital cost. 


Related Provisions: 248(17) — Parallel rule for GST. 


Proposed Addition — 248(17.2) 


(17.2) Input tax credit on assessment — An _ 


amount in respect of an input tax credit that is deemed 
by subsection 296(5) of the Excise Tax Act to have been 
claimed in a return or application filed under Part IX of 


that Act is deemed to have been so claimed for the re- — 
porting period under that Act that includes the time 
when the Minister makes the assessment referred to in — 


that subsection. 


Application: The February 27, 2004 draft legislation, subsec. 118(18), 


will add subsec. 248(17.2), applicable in respect of input tax credits that 
become eligible to be claimed in taxation years that begin after Decem- 
ber 20, 2002. 


Technical Notes: New subsection 248(17:2) determines, in 
respect of input tax credits that become eligible to be claimed 
in taxation years that begin after December 20, 2002, the time 
at which an input tax credit is considered to have been claimed 
in respect of certain input tax credit assessments made under 
the Excise Tax Act (ETA). 


This subsection provides that, if an amount in respect of an in- 
put tax credit is deemed by subsection 296(5) of the ETA to 


have been claimed in a return or application filed under Part IX _ 


of that Act, the input tax credit is deemed to have been claimed 


for the GST reporting period that includes the time the Minister 


of National Revenue makes the GST assessment. 


Accordingly, the rule in clause ITA 248(16)(a)(i)(A) relating to © 


the time at which an input tax credit is considered to have been 
received cannot apply to an input tax credit to which subsection 
296(5) of the ETA applies. However, the other rules in para- 
graph ITA 248(16)(a) that determine the time at which an input 


tax credit is received are to be applied on the basis that an input 


tax credit (to which subsection 296(5) of the ETA applies) is 
not claimed by the taxpayer until the reporting period that in- 


cludes the time at which the input tax credit is actually as-_ 


sessed — i.e., not the reporting period to which the assessment 
relates but the reporting period in which the input tax credit is 
deemed to be claimed for GST purposes. 


Related Provisions: 248(17.3) — Parallel rule for QST. 


Proposed Addition — 248(17.3) 


(17.3) Quebec input tax refund on assess- 
ment — An amount in respect of an input tax refund 
that is deemed by section 30.5 of An Act respecting the 
Ministére du Revenu, R.S.Q., c. M-31, to have been 
claimed is deemed to have been so claimed for the re- 
porting period under An Act respecting the Québec sales 
tax, R.S.Q., c. T- 0.1, that includes the day on which an 
assessment is issued to the taxpayer indicating that the 
refund has been allocated under that section 30.5. 


Application: The February 27, 2004 draft legislation, subsec. 118(18), 
will add subsec. 248(17.3), applicable in respect of input tax refunds and 
rebates that become eligible to be claimed in taxation years that begin 
after February 27, 2004. 


Technical Notes: New subsection 248(17.3) provides that an 
input tax refund of Quebec sales tax, that is deemed to be 
claimed by section 30.5 of An Act respecting the Quebec Reve- 
nue Minister, is deemed to be claimed for the reporting period 
under An Act respecting Quebec Sales Tax that includes the 
day on which an assessment is issued to the taxpayer indicating 
that the refund has been allocated to the taxpayer. 


Related Provisions: 248(17.2) — Parallel rule for GST. 
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(18) Goods and services tax—repayment of 
input tax credit — For the purposes of this Act, where 
an amount is added at a particular time in determining the 
net tax of a taxpayer under Part IX of the Excise Tax Act 
in respect of an input tax credit relating to property or a 
service that had been previously deducted in determining 
the net tax of the taxpayer, that amount shall be deemed 
to be assistance repaid at the particular time in respect of 
the property or service pursuant to a legal obligation to 
repay all or part of that assistance. 


Related Provisions: 20(1)(hh) — Deduction for repayment of assis- 
tance; 39(13)—Capital loss on repayment of assistance; 
53(1)(e)(ix)(B) — Adjusted cost base of partnership interest; 127(10.7) — 
Investment tax credit repayment of assistance; 248(18.1) — Parallel 
rule for QST. 


Proposed Addition — 248(18.1) 
(18.1) Repayment of Quebec input tax refund — 


For the purposes of this Act, if an amount is added at a 


particular time in determining the net tax of a taxpayer 
under An Act respecting the Québec sales tax, R.S.Q..c¢. 
T-0.1, in respect of an input tax refund relating to pro- 
perty or service that had been previously deducted in 
determining the net tax of the taxpayer, that amount is 
deemed to be assistance repaid at the particular time in 
respect of the property or service under a legal obliga- 
tion to repay all or part of that assistance. 


Application: The February 27, 2004 draft legislation, subsec. 118(19). 
will add subsec. 248(18.1), applicable after uke! 27, 2004. 


Technical Notes: New subsection 248(18. 1) provides that an 
amount added in determining net tax of a taxpayer under An 
Act respecting Quebec Sales Tax in respect of an input tax re- 
fund relating to a property or service that had previously been 
deducted in computing such net tax is treated as assistance re- 
paid under a legal obligation to repay that assistance. Such an 
amount could be so added under Quebec law pursuant to an 
assessment of Quebec sales tax. As a consequence, such an 
amount will either be deducted in computing income under 
paragraph 20(1)(hh) or will increase the cost or capital cost of — 
the related property or the amount of the related expenditure or 
expenditure pool for tax purposes (as provided under subsec- 
tion 13(7.1), paragraphs 37(1)(c) and 53(2)(k) and under the 
definitions “cumulative Canadian exploration expense” in ‘sub- 
section 66.1(6), “cumulative Canadian development expense” 
in subsection 66. 2(5) and “cumulative Canadian oil fee & 
property expense” i in subsection 66.4(5)), 


Related Provisions: 20(1)(hh) — Deduction for esc oe ein : 
tance; 39(13) Capital loss on repayment of assistance; _ 
53(1)(e)Gx)(B) — Adjusted cost base of partnership — interest; 
127(10.7) —- Investment tax credit—-repayment of assistance; 
248(18) — Parallel rule for GST. SAAR 


(19) When property available for use — Except as 
otherwise provided, property shall be considered to have 
become available for use for the purposes of this Act at 
the time at which it has, or would have if it. were depre- 
ciable property, become available for use for the purpose 
of subsection 13(26). 


Related Provisions: 13(27)-(31) — Meaning of “available for use”; 
37(1.2) — R&D capital expenditures; 127(11.2)— Investment tax credit. 


History: Subsec. 248(19) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 192(18), applicable after 1989. 


(20) Partition of property — Subject to subsections 
(21) to (23), for the purposes of this Act, where at any 
time a property owned by two or more persons is the sub- 


ject of a partition, the following rules apply, notwith- 
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standing any retroactive or declaratory effect of the 
partition: / 


(a) each such person who had an interest in the pro- 
perty immediately before that time shall be deemed 
not to have disposed at that time of that proportion, 
not exceeding 100%, of the interest that the fair mar- 
ket value of that person’s interest in the property im- 
mediately after that time is of the fair market value of 
that person’s interest in the property immediately 
before that time, 


(b) each such person who has an interest in the pro- 
perty immediately after that time shall be deemed not 
to have acquired at that time that proportion of the in- 
terest that the fair market value of that person’s inter- 
est in the property immediately before that time is of 
the fair market value of that person’s interest in the 
property immediately after that time, 


(c) each such person who had an interest in the pro- 
perty immediately before that time shall be deemed to 
have had until that time, and to have disposed at that 
time of, that proportion of the person’s interest to 
which paragraph (a) does not apply, 


(d) each such person who has an interest in the pro- 
perty immediately after that time shall be deemed not 
to have had before that time, and to have acquired at 
that time, that proportion of the person’s interest to 
which paragraph (b) does not apply, and 


(e) paragraphs (a) to (d) do not apply where the inter- 
est of the person is an interest in fungible tangible pro- 
perty described in that person’s inventory, 


and, for the purposes of this subsection, where an interest 
in the property is an undivided interest, the fair market 
value of the interest at any time shall be deemed to be 
equal to that proportion of the fair market value of the 
property at that time that the interest is of all the undi- 
vided interests in the property. 

Related Provisions: 248(21) — Subdivision of property; 248(22) — 
Matrimonial regimes. 


History: The opening words of subsec. 248(20) amended by 2001, c. 17, 
subsec. 230(3), to substitute “owned by two” for “jointly owned by 2”, in 
force June 14, 2001. 


Subsec. 248(20) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(18), applicable after July 13, 1990 except that the subsec. does not 
apply to a partition effected before 1992 


(a) pursuant to the terms of an agreement in writing entered into on or 
before that day; or 


(b) in accordance with a confirmation in writing from the Department 
of National Revenue or a provincial department of revenue as to the 
tax consequences of that partition, where the confirmation is in re- 
spect of a written request received by such department on or before 
that day. 


(21) Subdivision of property — Where a property that 
was owned by two or more persons is the subject of a 
partition among those persons and, as a consequence 
thereof, each such person has, in the property, a new in- 
terest the fair market value of which immediately after the 
partition, expressed as a percentage of the fair market 
value of all the new interests in the property immediately 
after the partition, is equal to the fair market value of that 
person’s undivided interest immediately before the parti- 
tion, expressed as a percentage of the fair market value of 
all the undivided interests in the property immediately 
before the partition, 


(a) subsection (20) does not apply to the property, and 


(b) the new interest of each such person shall be 
deemed to be a continuation of that person’s undivided 
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interest in the property immediately before the 
partition, 


and, for the purposes of this subsection, 


(c) subdivisions of a building or of a parcel of land 
that are established in the course of, or in contempla- 
tion of, a partition and that are co-owned by the same 
persons who co-owned the building or the parcel of 
land, or by their assignee, shall be regarded as one 
property, and 


(d) where an interest in the property is or includes an 
undivided interest, the fair market value of the interest 
shall be determined without regard to any discount or 
premium that applies to a minority or majority interest 
in the property. 

Related Provisions: 248(20) — Partition of property. 

History: The opening words of subsec. 248(21) and para. 248(21)(c) 

amended by 2001, c. 17, subsecs. 230(4); (5), to substitute “owned by 


two” for “jointly owned by 2” in the opening words, and “co-owned” for 
“jointly owned” (twice) in para. (c), in force June 14, 2001. 


Subsec. 248(21) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(18), applicable after July 13, 1990. 


(22) Matrimonial regimes — Where at any time pro- 
perty could, as the consequence of the dissolution of a 
matrimonial regime between 2 spouses or common-law 
partners, be the subject of a partition, for the purposes of 
this Act 


(a) where that property was owned by one of the 
spouses or common-law partners immediately before 
it became subject to that regime and had not subse- 
quently been disposed of before that time, it shall be 

- deemed to be owned at that time by that spouse or 
common-law partner and not by the other spouse or 
common-law partner; and 


(b) in any other case, the property shall be deemed to 
be owned by the spouse or common-law partner who 
has the administration of that property at that time and 
not by the other spouse or common-law partner. 
Related Provisions: 248(20) — Partition of property; 248(21) — Sub- 
division of property; 248(23)— Dissolution of a matrimonial regime; 
252(3) — Extended meaning of “spouse”. 
History: Subsec. 248(22) amended by 2000, c. 12, Sch. 2,'s: 1) to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”: 
Subsec. 248(22) ‘added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(18), applicable after July 13, 1990. 
Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment; IT-437R: Ownership of property (principal resi- 
dence); IT-511R: Interspousal and certain other transfers and loans of 
property. 


(23) Dissolution of a matrimonial regime — Where, 
immediately after the dissolution of a matrimonial regime 
(other than a dissolution occurring as a consequence of 
death), the owner of a property that was subject to that 
regime is not the person, or the estate of the person, who 
is deemed by subsection (22) to have been the owner of 
the property immediately before the dissolution, the per- 
son shall be deemed for the purposes of this Act to have 
transferred the property to the person’s spouse or com- 
mon-law partner immediately before the dissolution. 
Related Provisions: 110.6(14)(g) — Related persons, etc.; 252(3) — 
Extended meaning of “spouse”. 

History: Subsec. 248(23) amended by 2000, c. 12, Sch, 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 
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Subsec. 248(23) substituted by 1994, c. 21, subsec. 109(8), applicable to 
dissolutions and deaths occurring after December 21, 1992. That subsec. 
formerly read: 


(23) Where the owner, immediately after the dissolution of a matri- 
monial regime, of a property that was subject to that regime is not 
the person, or the estate of the person, who, because of subsection 
(22), was the owner of the property immediately before the dissolu- 
tion, that person shall be deemed, for the purposes of this Act, to 
have transferred the property to that person’s spouse immediately 
before the dissolution or, if the dissolution occurs as a consequence 
of the death of one of the spouses, immediately before the time that 
is immediately before the death. 


Subsec. 248(23) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
192(18), applicable after July 13, 1990. 


Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment; IT-437R: Ownership of property (principal resi- 
dence); IT-511R: Interspousal and certain other transfers and loans of 


property. 


(23.1) Transfers after death — Where, as a conse- 
quence of the laws of a province relating to spouses’ and 
common-law partners’ interests in respect of property as a 
result of marriage or common-law partnership, property 
is, after the death of a taxpayer, 


(a) transferred or distributed to a person who was the 
taxpayer’s spouse or common-law partner at the time 
of the death, or acquired by that person, the property 
shall be deemed to have been so transferred, distrib- 
uted or acquired, as the case may be, as a consequence 
of the death; or 


(b) transferred or distributed to the taxpayer’s estate, 
or acquired by the taxpayer’s estate, the property shall 
be deemed to have been so transferred, distributed or 
acquired, as the case may be, immediately before the 
time that is immediately before the death. 


History: Subsec. 248(23.1) amended by 2000, c. 12, Sch. 2, s. 1, to re- 
place “spouse” with “spouse or common-law partner’; by 2000, c. 12, 
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Sch. 2, s. 7, to replace “spouse’s’’with “spouse’s or common-law part- 
ner’s’”; and by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “mar- 
riage or common-law partnership’, applicable to 2001 et seg., in force July 
31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 248(23.1) added by 1994, c. 21, subsec. 109(8), applicable to dis- 
solutions and deaths occurring after December 21, 1992. 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules 
where a taxpayer has ceased carrying on a business or has died. 


(24) Accounting methods — For greater certainty, it 
is hereby declared that, unless specifically required, 
neither the equity nor the consolidation method of ac- 
counting shall be used to determine any amount for the 
purposes of this Act. 


Related Provisions: 61.3(1)(b)C(i) — Repetition of rule for purposes 
of debt forgiveness reserve calculation. 


History: Subsec. 248(24) added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 192(18), applicable December 17, 1991. 


(25) Beneficially interested — For the purposes of 
this Act, 


(a) a person or partnership beneficially interested in a 
particular trust includes any person or partnership that 
has any right (whether immediate or future, whether 
absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any person 
or partnership) as a beneficiary under a trust to receive 
any of the income or capital of the particular trust ei- 
ther directly from the particular trust or indirectly 
through one or more trusts or partnerships; 


(b) except for the purpose of this paragraph, a particu- 
lar person or partnership is deemed to be beneficially 
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interested in a particular trust at a particular time 
where 


(i) the particular person or partnership is not bene- 
ficially interested in the particular trust at the par- 
ticular time, 


(ii) because of the terms or conditions of the partic- 
ular trust or any arrangement in respect of the par- 
ticular trust at the particular time, the particular 
person or partnership might, because of the exer- 
cise of any discretion by any person or partnership, 
become beneficially interested in the particular 
trust at the particular time or at a later time, and 


(iii) at or before the particular time, either 


(A) the particular trust has acquired property, 
directly or indirectly in any manner whatever, 
from 


(1) the particular person or partnership, 


(II) another person with whom the particular 
person or partnership, or a member of the 
particular partnership, does not deal at arm’s 
length, 


(iI) a person or partnership with whom the 
other person referred to in subclause (II) 
does not deal at arm’s length, 


(IV) a controlled foreign affiliate of the par- 
ticular person or of another person with 
whom the particular person or partnership, 
or a member of the particular partnership, 
does not deal at arm’s length, or 


(V) a non-resident corporation that would, if 
the particular partnership were a corporation 
resident in Canada, be a controlled foreign 
affiliate of the particular partnership, or 


(B) a person or partnership described in any of 
subclauses (A)(I) to (V) has given a guarantee 
on behalf of the particular trust or provided any 
other financial assistance whatever to the partic- 
ular trust; and 


(c) amember of a partnership that is beneficially inter- 
ested in a trust is deemed to be beneficially interested 
in the trust. ; 


Related Provisions: 94(1) — Meaning of “beneficiary” for non-resi- 
dent trust; 104(1.1) — Restricted meaning of “beneficiary” of a trust; 
108(1) — “Beneficiary”; 248(3) — Certain persons in Quebec deemed to 
be beneficially interested in trust. 


History: Subsec. 248(25) amended by 1998, c. 19, subsec. 239(7), appli- 
cable after 1997. Subsec. 248(25) formerly read: 


(25) For the purposes of this Act, a person or partnership benefi- 
cially interested in a particular trust includes any person or partner- 
ship that has any right (whether immediate or future, whether abso- 
lute or contingent or whether conditional on or subject to the 
exercise of any discretionary power by any person or persons) as a 
beneficiary under a trust to receive any of the income or capital of 
the particular trust either directly from the particular trust or indi- 
rectly through one or more other trusts. 


Subsec. 248(25) amended by 1997, c. 25, subsec. 71(4), applicable after 
1996. Subsec. (25) formerly read: 


(25) For the purposes of this Act, a person or partnership is benefi- 
cially interested in a particular trust if the person or partnership has 
any right (whether immediate or future, whether absolute or contin- 
gent or whether conditional on or subject to the exercise of any dis- 
cretionary power by any person or persons) as a beneficiary under a 
trust to receive any of the income or capital of the particular trust 
either directly from the particular trust or indirectly through one or 
more other trusts. 
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Subsec. 248(25) substituted by 1994, c. 21, subsec. 109(9), applicable af- 
ter 1990. Subsec. (25) formerly read: 


(25) For the purposes of this Act, a person or partnership is benefi- 
cially interested in a trust if the person or partnership has any right 
(whether immediate or future, whether absolute or contingent or 
whether conditional on or subject to the exercise of any discretion- 
ary power by any person or persons) to receive any of the income or 
capital of the trust either directly from the trust or indirectly through 
one or more other trusts. 


Subsec. 248(25) added by 1994, c. 7, Sch. VII (1993, 
139(10), applicable after 1990. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT- 
511R: Interspousal and certain other transfers and loans of property. 


c. 24), subsec. 


(25.1) Trust-to-trust transfers — Where at any time a 
particular trust transfers property to another trust (other 
than a trust governed by a registered retirement savings 
plan or by a registered retirement income fund) in circum- 
stances to which paragraph (f) of the definition “disposi- 
tion” in subsection (1) applies, without affecting the per- 
sonal liabilities under this Act of the trustees of either 
trust or the application of subsection 104(5.8) and para- 
graph 122(2)(f), the other trust is deemed to be after that 
time the same trust as, and a continuation of, the particu- 
lar trust. 


_ Proposed Amendment -_— 248(25. D. 


(25.1) Trust-to-trust transfers — - Where at any time | 
a particular trust transfers property to another trust 


(other than a trust governed by a registered retirement — 
savings plan or by a registered retirement income fund) — 


in circumstances to which paragraph (f) of the definition 
“disposition” in subsection (1) applies, without affecting 
the personal liabilities under this Act of the trustees of 
either trust or the application of subsection 104(5.8) and 
paragraph 122(2)(f), the other trust is deemed to be after 
that time the same trust as, and a continuation of, the 
particular trust, and for greater certainty, if the property 
was deemed to be taxable Canadian property of the par- 
ticular trust by paragraph SI(1)(f), 85(1)G@) or 
85.1(1)(a), subsection 85.1(5) or 87(4) or Q) Or para- — 


graph 97(2)(c) or 107(2)(d.1), the property is deemed i : 


be taxable Canadian property of the other trust. 


Application: The February 27, 2004 draft legislation, : subsec. 118(20), 


will amend subsec. 248(25.1) to read as above, applicable in respect of 
transfers that occur after December 2), 1998. 


Technical Notes: Subsection 248(25.1) applies iliac there 
is a transfer of a property from a particular trust to another trust © 
(other than a RRSP trust or RRIF trust) in circumstances to 
which paragraph (f) of the definition “disposition” in subsec- 
tion 248(1) (see the commentary above) applies. The result of 
the application of paragraph (f) is that the transfer does not 
constitute a disposition. Where this is the case, subsection 
248(25.1) deems the other trust after the particular time to be 
the same trust as, and a continuation of, the particular trust. 


Subsection 248(25.1) is amended, for greater certainty, to en- 
sure that where the transferred property is deemed under a 
number of specified provisions to be taxable Canadian property 
of the particular trust, the property continues to be taxable Ca- 
nadian property of the other trust. 


Related Provisions: 104(1.1) — Restricted meaning of “beneficiary” 
despite 248(25.1); 104(5.8) — Transfers between trusts; 108(1) — Defini- 
tion of “capital interest’; 233.2(4)— Disclosure of transfer to CCRA; 
248(1)“disposition”(c) — Disposition incudes transfer to a trust. 


(25.2) Trusts to ensure obligations fulfilled — Ex- 
cept for the purpose of this subsection, where at any time 
property is transferred to a trust in circumstances to which 
paragraph (k) of the definition “disposition” in subsection 
(1) applies, the trust is deemed to deal with the property 
as agent for the transferor throughout the period that be- 


S. 248(25.4)(c) 


gins at the time of the transfer and ends at the time of the 
first change after that time in the beneficial ownership of 
the property. 


(25.3) Cost of trust interest — The cost to a taxpayer 
of a particular unit of a trust is deemed to be equal to the 
amount described in paragraph (a) where 


(a) the trust issues the particular unit to the taxpayer 
directly in satisfaction of a right to enforce payment of 
an amount by the trust in respect of the taxpayer’s cap- 
ital interest in the trust; 


(b) at the time that the particular unit is issued, the 
trust is neither a personal trust nor a trust prescribed 
for the purpose of subsection 107(2); and 


(c) either 


(i) the particular unit is capital property and sub- 
paragraph 53(2)(h)(i.1) applies in respect of the 
amount described in paragraph (a), or would apply 
if that subparagraph were read without reference to 
clauses 53(2)(h)G.1)(A) and (B), or 


_ Proposed Amendment — 248(25.3)(c)(i) 
_ (i) the particular unit is capital property and the 
amount is not proceeds of disposer of a capital 
_ interest in the trust, or — : 

Application: The February 27, 2004 draft legislation, subsec. 118(21), 
will amend subpara. 248(25.3)(c)(i) to read as above, applicable to units 
issued after December 20, 2002. 
Technical Notes (December 20, 2002): Subsection 
248(25.3) applies where a trust (other than a personal trust or a 
trust prescribed for the purpose of subsection 107(2)) issues 
particular units of the trust to a taxpayer directly in satisfaction 
of a right to a qualifying amount payable from the trust in re- 
spect of the taxpayer’s capital interest in the trust. In such a 
case, the cost to the taxpayer of the particular units is deemed 
to equal the amount so payable. Subparagraph 248(25.3)(c)(i) 
provides that in the case of particular units of a trust that are 
capital property, a qualifying amount payable is one that 
causes, or but for clauses 53(2)(h)(i.1)(A) and (B) would cause, 
a reduction under subparagraph 53(2)(h)(i.1) to the adjusted 
cost base of the taxpayer’s capital interest in the trust. 
Subparagraph 248(25.3)(c)(i) is amended to provide that, in the 
case of particular units of a trust that are capital property, a 
qualifying amount payable is an amount payable that does not 
represent proceeds of disposition of a capital interest in the 
trust. 


(11) the particular unit is not capital property and 
subparagraph 53(2)(h)(Gi.1) does not apply in re- 
spect of the amount described in paragraph (a) but 
would so apply if that subparagraph were read 
without reference to clauses 53(2)(h)(Q.1)(A) and 
(B). 


(25.4) Where acquisition by another of right to en- 
force — If at a particular time a taxpayer’s capital inter- 
est in a trust includes a right to enforce payment of an 
amount by the trust, the amount shall be added at the par- 
ticular time to the cost otherwise determined to the tax- 
payer of the capital interest where 


(a) immediately after the particular time there is a dis- 
position by the taxpayer of the capital interest; 


(b) as a consequence of the disposition, the right to 
enforce payment of the amount is acquired by another 
person or partnership; and 


(c) if the right to enforce payment of the amount had 
been satisfied by a payment to the taxpayer by the 
trust, there would have been no disposition of that 
right for the purposes of this Act because of the appli- 
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cation of paragraph (i) of the definition “disposition” 
in subsection (1). 
Related Provisions: 107(1.1) — Cost of capital interest in a trust. 


History [248(25.1)-(25.4)]: Subsecs. 248(25.1) to (25.4) added by 
2001, c. 17, subsec. 188(6), subsecs. (25.1), (25.2) and (25.4) applicable to 
transfers that occur after December 23, 1998, and subsec. (25.3) applicable 
to 1999 et seq. 


(26) Debt obligations — For greater certainty, where at 
any time a person or partnership (in this subsection re- 
ferred to as the “debtor”) becomes liable to repay money 
borrowed by the debtor or becomes liable to pay an 
amount (other than interest) 


(a) as consideration for any property acquired by the 
debtor or services rendered to the debtor, or 


(b) that is deductible in computing the debtor’s 
income, 


for the purposes of applying the provisions of this Act re- 
lating to the treatment of the debtor in respect of the lia- 
bility, the liability shall be considered to be an obligation, 
issued at that time by the debtor, that has a principal 
amount at that time equal to the amount of the liability at 
that time. 

Related Provisions: 43 — Partial disposition of ‘apie property; 
142.4(9) — Partial disposition of specified debt obligation by financial 
institution. 


History: Subsec. 248(26) added by 1995, c. 21, subsec. 43(3), applicable 
to taxation years that end after February 21, 1994. 


(27) Parts of debt obligations — For 
certainty, 


greater 


(a) unless the context requires otherwise, an obligation 
issued by a debtor includes any part of a larger obliga- 
tion that was issued by the debtor; 


(b) the principal amount of that part shall be consid- 
ered to be the portion of the principal amount of that 
larger obligation that relates to that part; and 


(c) the amount for which that part was issued shall be 
considered to be the portion of the amount for which 
that larger obligation was issued that relates to that 
part. 

Related Provisions: 43 — Partial disposition of capital property; 


142.4(9) — Partial disposition of specified debt obligation by financial 
institution. 


History: Subsec. 248(27) added by 1995, c. 21, subsec. 43(3), applicable 
to taxation years that end after February 21, 1994. 


(28) Limitation respecting inclusions, deductions 
and tax credits — Unless a contrary intention is evi- 
dent, no provision of this Act shall be read or construed 


(a) to require the inclusion or permit the deduction, ei- 
ther directly or indirectly, in computing a taxpayer’s 
income, taxable income or taxable income earned in 
Canada, for a taxation year or in computing a tax- 
payer’s income or loss for a taxation year from a par- 
ticular source or from sources in a particular place, of 
any amount to the extent that the amount has already 
been directly or indirectly included or deducted, as the 
case may be, in computing such income, taxable in- 
come, taxable income earned in Canada or loss, for the 
year or any preceding taxation year; 


(b) to permit the deduction, either directly or indi- 
rectly, in computing a taxpayer’s tax payable under 
any Part of this Act for a taxation year of any amount 
to the extent that the amount has already been directly 
or indirectly deducted in computing such tax payable 
for the year or any preceding taxation year; or 


fee the amount ee fore an income oat benefit 


Income Tax Act 


(c) to consider an amount to have been paid on ac- 
count of a taxpayer’s tax payable under any Part of 
this Act for a taxation year to the extent that the 
amount has already been considered to have been paid 
on account of such tax payable for the year or any pre- 
ceding taxation year. 


Related Provisions: 181(4), 190(2) — Similar rules for Part 1.3 and 


Part VI taxes. 


History: Subsec. 248(28) added by 1996, c. 21, subsec. 60(3), applicable 
to taxation years that end after July 19, 1995: 


(29) Prescribed stock exchange rule — A part, divi- 
sion or subdivision of a stock exchange that is prescribed 
for the purpose of any provision of this Act is deemed for 
that purpose to be a prescribed stock exchange. 


History: Subsec. 248(29) added by 2001, c. 17, subsec. 188(7), applicable 
after October 1999. 


by way of a — connie ald reflect the or credit or a politi 


on the dene (before consideri ring the 
gift or contribution. Sos . 


(30) | Eligible amount of gift or w 
contribution [split receipting |}— The. eli 
amount of a gift or monetary contribution is the amoun y 
by which the fair market value of the property that is ee 
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subject of the gift exceeds the amount of ban Oy OES, : 


if any, in respect of the gift. 


Technical Notes: New subsection 248(30), ee applies j in 
respect of gifts and political contributions made after Decem- 
ber 20, 2002, defines the eligible amount of a gift or contribu-- 
tion as the amount by which the fair market value of the pro- 
perty that is the subject of the gift or contribution exceeds the 


amount of the advantage, if any, in respect of the gift or contri- 
bution. Subsection 248(30) is added concurrently with amend- 
ments to subsections 110.1(1) and 118.1(1), whi 
types of gifts in respect of which an eligi 


contribution is described in new subsection 248(31). . 


It is proposed that subsections 3501(1), (1.1 ) and © f the 


Regulations be amended to provide that offi 


by a registered organization in respect of a gift nade. after De- 
cember 20, 2002 contain, in addition to the information ee 
prescribed, the ahs amount of the gif — : 


ch describe the — 

Lount will qual- — 
ify for a deduction (for corporations) or a tax credit (for indi- 
viduals). The amount of the advantage in respect of a ‘gift or. 


S. 248(32)(b) 


- contribution at the time the gift or ee conte: 
bution is made. 


Technical Notes: New subsection 248(31), which generally 
applies in respect of gifts or political contributions made after 
December 20, 2002, describes the amount of an advantage in 
respect of a gift or contribution as, in general, the total value of 
all property, services, compensation or other benefits to which 
the donor of a property is entitled. 


Subsection. 248(31) is added concurrently with the addition of 
subsection - 248(30) of the Act, which defines the eligible 
amount of a gift or contribution, and with the amendment of 
subsection 127(3) of the Act in respect of contributions to a 
political party. The amount of an ee reduces the eligible 
arnount of a ae or popes 


oa of. any i ‘transaction or series a transactions s having either 
the purpose or the effect of reducing the economic impact to a 
donor of a gift or contribution. This includes, for instance, situ- 
ations where a ao invests. funds or ASUS properly in a 


limited-recourse | eb and > *Spleesiprt 


implement proposals introduced in Budget aie that te 
ashes sonauos oo oa were eee in metas: 


the right to receive a Chena i in besceet a the deaaion. ee 
under Ce oo for full text of news release — Pah 


ration: 118. iO. 


118.1(7)(d) S Demsuination. oF EMV of gift of art by artist: _ 
127(4.1) — Monetary contribution (political); 24831) Determination : 
of amount of advantage; 248(32) — Existence of advantage does not ne- : 


gate gift; eg — = hati -avoidance ~ — — ae and d yna 
proceeds. _ 


1.T. Technical ‘News. No. 2%6 -oroposed ssidelns ‘on split- 


receipting). — 


Registered Charities hiewsletiers: 15 Geni interim aden: on 
gifts affect split-receipting); 16 (important remind 
nuities to donors); 17 (Q&A on split-receipting); an businesses re- 
ceive receipts for donations made out of their inventory”). 


Charities Policies: CPC-025: ‘Gift — expenses - — - volunteer; ae 
026: Fundraising — third-party fundraisers. 


(31). Amount of advantage — ie The: @nount of he a 


vantage in respect of a gift or monetary contribution by 
a taxpayer is the total of 


(a) the total of all amounts, other than an amount re- 
ferred to in paragarph (b), each of which is the value, 
at the time the gift or monetary contribution is made, 
of any property, service, compensation or other ben- 
efit that the taxpayer, a person or person who does 
not deal at arm’s length with the taxpayer, or another 
person or partnership who does not deal at arm’s 
length with and holds, directly or indirectly, an inter- 
est in the taxpayer, has received, obtained or en- 
joyed, or is entitled, either immediately or in the fu- 
ture and either absolutely or contingently, to receive, 
obtain, or enjoy 


(i) that is consideration for the gift or monetary 
contribution, 


(ii) that is in gratitude for the gift or monetary 
contribution, or 


(iii) that is in any other way related to the gift or 
monetary contribution; and 


(b) the limited-recourse debt, determined under sub- 
section 143.2(6.1), in respect of the gift or monetary 


‘for those selling an- _ 


, oF in Lee for, the he or contribution, or is in any way 
related to the gift or contribution. An example would include 
the option of a donor to satisfy or pay a loan by assigning or 
transferring to another person a property (including the rights 
under an insurance policy) that has less economic value than 
the amount of loan outstanding. Another example would in- 
clude an assumption of a donor’s risk by a charity, where the 
acquisition, directly or indirectly, of an interest in a property of — 
the donor by the charity may have the effect of reducing the 
ial loss of the donor from that investment. (However, a 
ta dit or deduction resulting from a charitable donation is 
not. considered a benefit. ) 


An advantage may exist even though it is not received at the 
time of the gift or contribution. For example, it may have been 
received prior to the time of the gift or may be contingent or 
receivable in the future. The advantage 1 may accrue either to the 
donor or to a person not dealing at arm’s length with the donor. 
It is not —s at the ine be receivable from the 
donee. _ 


Pala pit 248(31)(b) includes as an advances any limited-re- 


course debt in respect of the gift or contribution. For additional 
details regarding limited-recourse debt, see the commentary to 
new subsection 143 .2(6.1) of the Act. 


It is. proposed that subsections2000(1) and (6) and 3501(1), 
(1.1) and (6) of the Regulations be amended to provide that 
official receipts issued by a registered organization or political 
party in respect of a gift or contribution contain, in addition to 
the information already prescribed, the eligible amount and the 
amount of the eae if any, in respect of the gift or 
contribution. 
Related Provisions: 248(32) —_ uistence of advantage does not ne- 
gate gift; 248(33) — Deemed cost of property acquired. 

.T. Technical News: No. 26 (proposed guidelines on_ split- 
receipting). 

Registered Charities Newsletters: 15 (new interim guidelines on 
gifts affect split-receipting); 17 (Q&A on split-receipting). 

Charities Policies: CPC-025: Gift — expenses — volunteer; CPC- 
026: Fundraising — third-party fundraisers. 


(32) Intention to give — The existence of an amount 
of an advantage in respect of a transfer of property does 
not in and by itself disqualify the transfer from being a 
gift to a qualified donee if 


(a) the amount of the advantage does not exceed 
80% of the fair market value of the transferred pro- 
perty; or 

(b) the transferor of the property establishes to the 


satisfaction of the Miénister that the transfer was 
made with the intention to make a gift. 
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Technical Notes: For the transfer of property to qualify as a 
gift, it is necessary that the transfer be voluntary and with the 
intention to make a gift. At common law, where the transferor 
of the property has received any form of consideration or bene- 
fit, it is generally presumed that such an intention is not pre- 
sent. New subsection 248(32), which applies in respect of 
transfers of property after December 20, 2002 to qualified do- 
nees (such as registered charities), allows the opportunity to re- 


but this presumption. New paragraph 248(32)(a) provides that 
the existence of an amount of an advantage to the transferor 


will not necessarily disqualify the transfer from being a gift if 


the amount of the advantage does not exceed 80% of the ~ 


market value of the transferred ene 
Example 


Mr. Short transfers land and a building with a a market 
value of $300,000 to a registered charity. The charity as- — 
sumes liability for an outstanding $100,000 mortgage on 


the property. The assumption of the mortgage by the char- 


ity does not necessarily disqualify the tran. sfer [ Cee a 


gift for the purposes of the Act. 


If the value of the mortgage is equal to he Sieaiee 


amount (e.g., the interest rate and terms and conditions are 
representative of current market conditions), the eligible 


amount of the gift, in respect of which Mr. Short may a 


entitled to a tax credit under subsection y 18. a 
$200,000. 


If the amount of an advantage in respect of a header of pro. 
perty exceeds 80% of the fair market value of the transferred 
property, new paragraph 248(32)(b) provides that the transfer _ 
will not necessarily be disqualified from being a gift if the 
transferor can establish to the satisfaction of the Minister of - 
National Revenue that the transfer was made with the i intention 


to make a gift. 


In the above example, if the amount of the mortgage il 
standing had been greater than $240,000, Mr. Short (or the 


charity on Mr. Short’s behalf) could apply to the Minister 


of National Revenue for a determination as to whether the 


transfer was made with the intention to make a gift. 


It is generally accepted that the tax benefit available to a tax- 
payer, by way of a charitable donation deduction or credit, is _ 
not considered an advantage or benefit that would reflect a lack 


of donative intent on the part of a taxpayer. However, there 


may be circumstances where the intention of a taxpayer to. 
make a gift is in doubt because of the combination of tax and © 
other benefits to the taxpayer. If the primary motivation of a 


taxpayer for entering into a transaction or series of transactions 
is to return a profit to the taxpayer by way of a combination of 


tax and other benefits, the taxpayer may not be impoverished 
by the transfer of a property to a charity. Subsection 248(32) is | 
not intended to allow a taxpayer to profit by the making Cra 


gift. 


1.T. Technical News: No. 26 (proposed purdelines on split. 


receipting). 


Registered Charities Newsletters: 15 (new interim guidelines on 


gifts affect split-receipting); 17 (Q&A on split-receipting), 


Charities Policies: CPC-025: Gift — oo -— - volunteer; oe 


026: Fundraising — third-party fundraisers. 


(33) Cost of property acquired Bir donor — The 
cost to a taxpayer of a property, acquired by the tax- 
payer in circumstances where subsection (31) applies to 


include the value of the property in computing the 


amount of the advantage in respect of a gift or monetary 
contribution, is equal to the fair market value of the pro- 
perty at the time the gift or monetary contribution is 
made. 


Technical Notes: New subsection 248(33), which applies in 
respect of gifts or political contributions made after December 
20, 2002, provides that the cost to a taxpayer of property ac- 
quired by the taxpayer in the course of the making of a gift or 
contribution by the taxpayer is the fair market value of the pro- 
perty at the time of the making of the gift or contribution. The 


(otherwis 


Income Tax Act 


fair market value of such a property is relevant in computing 
the amount of the advantage in respect of the ey or contribu- 
tion under subsection 248(31). 

Application: The February 27, 2004 draft legit subsec. 118(22), 
will add subsecs. 248(30)-(33), applicable in respect of gifts and mone- 
tary contributions made after December 20, 2002, except that subsec. 
24831) i is to be read without reference to 


@ its para. (b) in respect of gifts and monetary contributions made 
before February 19, 2003, and 
_ (ii) its subpara. (a)(ill) in respect of gifts and moneiaby eoutnbadons 
made before 6:00 p.m. EST on December 5, 2003. 

1.T. Technical News: No. o oe ‘anaes on ae 

receipting). 

iniiiiieis Charities Newsletters: 17 Q&A on split-receipting). 


_ Proposed Addition _ 248(34) 


(34) Repayment of limited- -recourse debt — if at 
any time in a taxation year a taxpayer has paid an 
amount (in this subsection referred to as the ‘ ‘repaid 
amo a) on account of the principal amount of an in- 

é 1 was, before that time, an unpaid prin- 
cipal amount that was a \limited-recourse e debt ilored to 


: : Tift” 0 or ‘ ae nioneleiy eontibi: : 
tion”, Osea as the case may be) of the taxpayer 

- than by way of assignment or transfer of a 
guarantee, security or similar indemnity or covenant, or 
by way of a payment in respect of which any taxpayer — 
referred to in subsection 143.2(6. 1) has incurred an in- 
debtedness that would be a limited-recourse debt re- 
ferred to in that subsection if that indebtedness were in — 
respect of a gift or monetary contribution made at the 
time that that Bde anes was eos oe es 
rules apply: — : 


fait the former limited-recourse debt is in respect of 
h 


ind 118. L the taxpayer is deemed ¢ to 9 have: made in 
_ the taxation year a gift to a qualified donee, the eligi- 
ble amount of which pecmed a is the ; amount, | it 2 
yy \ S 
_ @ the amount hat would ie ee he eligible 
amount of the original gift, if the total of all such 
repaid amounts paid at or before that time were 
- paid ae before the: ona sift was © 
made, _ 


exceeds. 
Gi) the total of 


(A) the eligible amount of the original sift 
and 


(B) the eligible amount of. all other oe 
deemed by this paragraph to have been made 
before that time in respect of the ona sift; 
and 

(b) if the former limited-recourse debt is in respect 
of the original monetary contribution, for the pur- 
poses of subsection 127(3), the taxpayer is deemed 
to have made in the taxation year a monetary contri- 
bution referred to in that subsection, the eligible 
amount of which is the amount, if any, by which 
(1) the amount that would have been the eligible 
amount of the original monetary contribution, if 
the total of all such repaid amounts paid at or 
before that time were paid immediately before 
the original monetary contribution was made, 
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exceeds 
(ii) the total of 


(A) the eligible amount of the original mone-— 


tary contribution, and 


‘ (B) the eligible amount of all otter entnetaey 
contributions deemed by this paragraph to” 
have been made before that time in respect of 


the original monetary contribution. 
Application: The February 27, 2004 draft legislation, sdbsee. 118(22), 


will add subsec. 248(34), applicable in respect of ae and —_ 


contributions made after February 18, 2003. 


Technical Notes: New subsection 248(34), ene applies in 
respect of gifts or political contributions made after February — 


18, 2003, generally provides that a repayment of the principal 


amount of a limited-recourse debt in respect of a gift or politi- _ 
cal contribution is deemed to be a gift in the year it is paid. — 


However, in some circumstances the total amount of limited- 


recourse debt and other advantages to the donor may exceed — 


the fair market value of the property transferred to a charity, 


resulting in no eligible amount to the donor under subsection — 
248(30) of the Act. In this case, the donor must pay off the _ 
excess amount before any amount will be allowed as a gift. 
Also, a payment financed by other limited-recourse debt or 
made by way of assignment or transfer of a guarantee, security — 
or similar indemnity or covenant is not recognized for these © 
purposes. For example, the assumption of a taxpayer's limited- _ 
recourse debt by another person, in exchange for an insurance © 
policy in favour of the taxpayer that guarantees a particular rate — 
of return on an investment held by any person, would not qual- 


ify as a deemed gift under subsection ZAG 54). 


Department of Finance news release, December, 5, : 
2003: The Minister also released draft amendments relating to 
limited-recourse debt and * ‘split-receipting.” These measures — 


implement proposals introduced in Budget 2003 that address 


charitable donation arrangements that were promoted in recent 
years involving the use of limited-recourse- debt. [See under _ 


248(35)-(38) for full text of news release — ed.] 


Proposed Addition — 248(35)-(38) — - Fair 
market value of donated property | 


(35) Deemed fair market value — For oe 


of subsection (30), paragraph 69(1)(b) and subsections — 


110.1(2.1) and (3) and 118.1(5.4) and (6), the fair mar- 


ket value of a property that is the subject of a gift made. 
by a taxpayer to a qualified donee is deemed to be the 


lesser of the fair market value of the property otherwise 
determined and the cost, or in the case of capital pro- 
perty, the adjusted cost base, of the property to the tax- 
payer immediately before the gift is made if : 


(a) the taxpayer acquired the property under a gifting 
arrangement within the meaning assigned by section 
LEED: 


(b) except where the gift is made as a consequence 
of the taxpayer’s death, 


(i) the taxpayer acquired the property less than 
three years before the day that the gift is made, or 


(ii) it is reasonable to conclude that, at the time 
the taxpayer acquired the property, the taxpayer 
expected to make a gift of the property. 


Technical Notes: New subsection 248(35), which applies in 
respect of gifts made after 6:00 p.m. (EST), December 5, 2003, 
provides that the fair market value of a property that is the sub- 
ject of a gift is, for the purposes of determining the eligible 
amount of a gift under subsection 248(30), deemed to be the 
lesser of the actual fair market value of the property and its cost 
to the donor. This rule applies if the property was acquired in 
contemplation of its donation or less than three years before the 
time of donation, unless the donation is made as a consequence 


S. 248(38)(a) 


of the donor’s death. This rule also applies if the property was 
acquired by the donor as part of a gifting arrangement. For 
more information on gifting arrangements, refer to the com- 
mentary for subsection 237.1(1). 


Related Provisions: 248(36) — Exceptions; 248(37) — Anti-avoid- 
ance rule — artificial transactions; 248(38) — Anti-avoidance — seline 
property and donating proceeds. 


Registered Charities Newelc tere: i schacitable donation tax shel- 
ter he Mae _ 
(36) Non-application of subsection (35) — Sub- 
section (35) does not apply to a ans | 

_@ of inventory; 
_() of real property situated in Canada; 

© of a ones Saabs to 1p subparagraph 

39(1ayti. 1); or ) 

_ i) to which foraseagh 38a bp or iG 2) applies. 


Technical Notes: New subsection 248(36) provides excep- 
tions to the application of subsection 248(35) of the Act where 


the property that is the subject of a gift is an ecological gift, 
inventory, real property situated in Canada, publicly-traded se- 


curities or cultural property, the value of which is certified by 


the Cultural Property Export Review Board, | 
(37) Artificial transactions lft can reasonably be 


concluded that one of the reasons for a series of transac- 
tions, that includes a disposition or acquisition of a pro- 
perty of a taxpayer that is the subject of a gift by the 
taxpayer, is to increase the amount that would be 
deemed by subsection (35) to be the fair market value of 
the property, the cost of the property for the purpose of 
that subsection is deemed to be the lowest cost to the 
taxpayer to aoe that ADO: or an identical property 
at any time. . 

Technical Notes: New sebsection 248(37), which applies i in 
respect of gifts made after 6:00 p.m. (EST), December 5, 2003, 
prevents a donor from avoiding the application of subsection 
248(35) by disposing and reacquiring a property before donat- 
ing it toa qualified donee. If this is the purpose of any transac- 
tion or series of transactions that includes a disposition or ac- 
quisition of a property, the cost of the property to the donor for 
the purpose of subsection 248(35) is deemed to be the lowest 
cost incurred by the taxpayer at any time to acquire that pro- 
perty or an identical property. 


(38) Substantive - gift feeling bioperty and 
donating proceeds] — If a taxpayer disposes of a 
property (in this subsection referred to as the “substan- 
tive gift”) that is a capital property or an eligible capital 
property of the taxpayer, to a recipient that is a regis- 
tered party, a provincial division of a registered party, a 
registered association or a candidate, as those terms are 
defined in the Canada Elections Act, or that is a quali- 
fied donee, subsection (35) would have applied in re- 
spect of the substantive gift if it had been the subject of 
a gift by the taxpayer, and the proceeds of disposition of 
the substantive gift are (or are substituted, directly or in- 
directly in any manner whatever, for) property that is 
the subject of a gift or monetary contribution by the tax- 
payer to the recipient or any person dealing not at arm’s 
length with the recipient, the following rules apply 


(a) for the purpose of subsection (30), the fair market 
value of the property that is the subject of the gift or 
monetary contribution made by the taxpayer is 
deemed to be the lesser of the fair market value of 
the substantive gift and the cost, or if the substantive 
gift is capital property of the taxpayer, the adjusted 
cost base, of the substantive gift to the taxpayer im- 
mediately before the disposition to the recipient; 
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(b) if the substantive gift is capital property of the 

taxpayer, for the purpose of the definitions “proceeds 

of disposition” of property in subsection 13(21) and 
section 54, the sale price of the substantive gift is 
deemed to be the lesser of its fair market value and ~ 
its adjusted cost base immediately before the wee : 
sition to the recipient; and : 


‘(c) if the substantive gift is eligible ita erty 
of the taxpayer, the amount determined under para- 
graph (a) for Variable E in the definition “cumula- 
tive eligible capital” in subsection 14(5) in respect of 
the substantive gift is deemed to be the lesser of its 
fair market value and its cost immediately before the : 
disposition to the recipient. — — 


Technical Notes: New subsection 48(38), 
respect of gifts made after oe 26, 2004, 


The provision applies ‘dinilatly in 
tions. The a market value of 


market value of the property sold: “and | its 
248(38) does not apply if subsection oes: 


today released draft onenincnt to ee liege 
ing. the tax DeneHity: of charitable donations 


public in which property oa 
charity at a value represented to b 
acquisition cost. These “buy-low, donate-high” ” arre 


cost of the donated property. These proposed a 
not apply to gifts of publicls traded securities, 
property, ecological gifts, or real property ‘sit 


As of 6:00 p.m. EST on December 5 2003, the valie of ¢ a gift 
of property for charitable donation purposes will be limit _ 
donor’s cost of the property, where it is donated within : 
years of acquisition by the donor or is otherwise acquired — 
through a gifting arrangement or in contemplation of donation. 


The Minister also released draft amendments ‘relating to lim- 
ited-recourse debt and ‘ ‘split-receipting. ” These measures im-_ 
plement proposals introduced in Budget 2003 that address — 
charitable donation arrangements that were promoted in recent — 
years involving the use of limited-recourse debt [see 
143.216.1), 237. 1(1) “gifting arrangement’(b) and 248(34) — 
ed.]. The draft amendments also incorporate changes put for- 
ward in December 2002 relating to the right to receive a benefit 
in respect of the donation [see 248(30)—-(33) — ed.]. 


References in the draft legislation to “Announcement Time” 
should be read as referring to 6:00 p.m. EST on December 5, 
2003. 


For further information: Andrée Houde, Public Affairs and Op- 
erations Division, (613) 996-8080: Mike Scandiffio, Communi- 
cations Advisor, Office of the Deputy Prime Minister and Min- 
ister of Finance, (613) 996-7861; Ed Short, Tax Policy Branch, 


Income Tax Act 


(613) 996-0599; Christiane Maurice, Tax Policy Branch, oe 


996-9593. 
Related Provisions: 248(5) a sbiuted annie: a 


Definitions [s. 248]: “active business” — 248(1); “adjusted cost 
base” — 54, 248(1); “advantage” — 248(31); “affiliated’” — 251.1; “ama- 
teur athlete trust” — 143.1(1),. 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “assessment” — 248(1); “associated” — 256; “author- 
ized foreign bank” — 248(1); “bank” — 248(1), Interpretation Act 35(1); 
“beneficially interested” “bituminous sands’, “business”, 
“business limit” — 248(1); ‘calendar year” — Interpretation Act 37(1)(a); 
i ; “Canadian-controlled private 
corporation” — 125(7), 248(1); “Canadian resource property” — 66(15), 
248(1); “capital gain’ —39(1), 248(1); “capital interest’? — 108(1), 
248(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 
248(1); “carrying on business” — 253; “cemetery care trust” — 148.1(1), 
248(1); “child” — 252(1); “common-law partner’, “common-law partner- 


ship’, “common share” — 248(1); “connected” — 186(4), (7), 251(6); 
“consequence of the death”, “ 

248(8); “‘consideration” 108(7); “controlled” — 256(6), (6.1); “con- 
trolled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); “corporation” — 


248(1), Interpretation Act 35(1); “custodian” — 248(1)“retirement com- 
pensation arrangement”; “deferred amount” — 248(1); “deferred profit 
sharing plan” — 147(1), 248(1); B 


“designated insurance property” — 138(12), 2480); 
248(9); . “disposition”, “dividend” — 248(1); “eligible amount’ — 
248(30); “eligible capital property” — 54, 248(1); “eligible funeral ar- 


rangement’ — 148.1(1), 248(1); “employed”, “employee trust” — 248(1); 
“employees profit sharing plan” — 144(1), 248(1); “exempt interest” — 
94.1(1); “fair market value” — 248(35); “‘filing-due date” — 248(1); “fi- 
nancial institution” — 142.2(1); “fiscal period” — 249(2)(b), 249.1; “for- 
eign exploration and development expenses” — 66(15), 248(1); “foreign 
investment entity” — 94.1(1), 248(1); “foreign merger” — 87(8.1); “‘for- 
eign resource expense” — 66.21(1), 248(1); “goods and services tax”, 
“grandfathered share’, “gross revenue” — 248(1); “Her Majesty” — ae 

terpretation Act 35(1); “income interest”, “insurance policy”, “insurer”? — 
248(1); “inter vivos trust’ — 108(1), 248(1); “interest in real property” — 
248(4); “international traffic’, “inventory.’, “lending asset” — 248(1); 
“life insurance policy”, “life insurance policy in Canada” — 138(12), 
248(1); “‘limited-recourse debt” — 143.2(6.1);. “mark-to-market _ pro- 
perty” — 142.2(1); “mineral” — 248(1); “mineral. resource”, “Min- 
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ral Resources Act s. 3; “monetary contribution” — 127(4.1), Canada 
Elections Act s. 2(1); “month” — Interpretation Act 35(1); “mutual fund 
corporation” —131(8), 248(1); “mutual fund — trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “net income sta- 
bilization account”, “non-resident” — 248(1); “non-resident-owned in- 
vestment corporation” 133(8), 248(1); “oil or gas well” — 248(1); 


“parent” — 252(2)(a); “Parliament” — Interpretation Act 35(1); “‘partici- 
pating interest” — 94.1(1), 94.1(2)(s), 248(1); “passenger vehicle” — 
248(1);. * i “person” — 248(1); 


“personal services business” — 125(7), 248(1); “personal trust’, “pre- 
scribed” — 248(1); “prescribed plan or arrangement” — Reg. 6801, 6802, 
6802.1, 6803; “prescribed rate’ — Reg. 4301; “prescribed stock ex- 
change” — 248(29), Reg. 3200, 3201; “prescribed stock exchange in Can- 
ada” — Reg. 3200; “principal amount’, “property” — 248(1); “‘prov- 
ince” — Interpretation Act 35(1); “qualified donee” — 149.1(1), 248(1); 
“qualifying environmental trust” — 248(1); “qualifying member’ — 

95(2)(0)-(r), 248(1); “registered education savings plan” — 146.1(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “registered 
securities dealer” — 248(1);. “registered supplementary unemployment 
benefit plan” — 145(1), 248(1); “regular force” — Jnterpretation Act 
35(1); “related” — 248(14), 251; “release or surrender” — 248(9); “resi- 


dent” — 250; “ ; “resident in Canada” — 
250; “restricted financial institution” — 248(1); “salary or wages” — 
248(1); Roe eS Boe Interpretation Act 35(1); “series of transactions” — 
248(10); “share”, DS fess financial institution”, “specified future tax 
consequence” — 248(1); . “specified investment © business” — 125(7), 
248(1); “specified debt obligation” — 142.2(1); “specified person” — 


248(1)“short-term preferred share”’(j), 248(1)“taxable preferred share” (h); 
“spouse” — 252(3); “supplementary unemployment benefit plan” — 
145(1), 248(1); “tar sands” — 248(1); “tax basis” — 142.4(1); “tax 
treaty”, “taxable Canadian property” — 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income” — 2(2); “taxable income earned in Can- 


ada” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “‘testamen- 
tary trust’ — 108(1), 248(1); “timber resource property” — 13(21), 
248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 248(1); 


“writing” — Interpretation Act 35(1); 
35(1)“writing”’. 


“written” — Interpretation Act 
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Part X VII — Interpretation 


249. (1) Definition of “taxation year” — For the pur- 
pose of this Act, a “taxation year” is 


(a) in the case of a corporation, a fiscal period, and 
(b) in the case of an individual, a calendar: year, 


and when a taxation year is referred to by reference to a 
calendar year, the reference is to the taxation year or 
years coinciding with, or ending in, that year. 


Related Provisions: 11(2) — Reference to “taxation year” of individual 
who carries on a business; 14(4) — Taxation year of individual — eligible 
capital property rules; 20(16.2) — Taxation year of individual — terminal 
loss rules; 87(2)(a) — Deemed year-end and new taxation year on amalga- 
mation; 95(1)“taxation year’ — Taxation year of foreign affiliate; 
96(1)(b) — Taxation year of partnership; 104(23) — Testamentary trusts; 
128(2)(d) — Deemed year-end where individual bankrupt; 128.1(1)(a) — 
Deemed year-end and new taxation year on becoming resident in Canada; 
128.1(4)(a) — Deemed year-end and new taxation year on ceasing to be 
resident in Canada; 132.11 — Election for mutual fund trust to have De- 
cember 15 year-end; 132.2(1)(b), [to be repealed], 132.2(3)(b) [draft] — 
Deemed year-end and new taxation year on transfer of property between 
mutual funds; 144(11)— Deemed year-end on EPSP becoming DPSP; 
149(10)(a) — Taxation year of corporation becoming or ceasing to be ex- 
empt; 149.1(1) — Taxation year of registered charity; 249(2), (3) — Ref- 
erences to “taxation year” and “fiscal period”; 249(4) — Deemed year-end 
on change of control; 250.1(a) — Taxation year of non-resident person. 


Regulations: 1104(1) (taxation year of individual for capital cost allow- 
ance purposes). 


Interpretation Bulletins: IT-184R: Deferred cash purchase tickets is- 
sued by Canadian Wheat Board; IT-363R2: Deferred profit sharing 
plans — deductibility of employer contributions and taxation of amounts 
received by a beneficiary (archived). 


(2) References to certain taxation years and fiscal 
periods — For the purposes of this Act, 


(a) a reference to a taxation year ending in‘ another 
year includes a reference to a taxation year ending co- 
incidentally with that other year; and 


(b) a reference to a fiscal period ending in a taxation 
year includes a reference to a fiscal period ending co- 
incidentally with that year. 


Related Provisions: 249(1) — “Taxation year’; 250.1(a) — Taxation 
year of non-resident person. 


History: Para. 249(2)(b) amended by 1995, c. 3, s. 53, applicable to fiscal 
periods that end after 1993. Para. (b) formerly read: 


(b) a reference to a fiscal period of a partnership ending in a taxa- 
tion year includes a reference to a fiscal period of the partnership 
ending coincidentally with that year. 


(3) Deemed year end where fiscal period exceeds 
365 days — Notwithstanding subsection (1), where the 
fiscal period of a corporation exceeds 365 days and by 
reason thereof the corporation does not have a taxation 
year that ends in a particular calendar year, for the pur- 
poses of this Act, the corporation’s first taxation year end- 
ing in the immediately following calendar year shall be 
deemed to end on the last day of the particular calendar 
year. 


(4) Year end on change of control — Where at any 
time control of a corporation (other than a corporation 
that is a foreign affiliate of a taxpayer resident in Canada 
and that did not carry on a business in Canada at any time 
in its last taxation year beginning before that time) is ac- 
quired by a person or group of persons, for the purposes 
of this Act, 


(a) subject to paragraph (c), the taxation year of the 
corporation that would, but for this paragraph, have in- 
cluded that time shall be deemed to have ended imme- 
diately before that time; 


(b) a new taxation year of the corporation shall be 
deemed to have commenced at that time; 
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(c) subject to paragraph 128(1)(d), section 128.1, and 
paragraphs 142.6(1)(a) and 149(10)(a), and notwith- 
standing subsections (1) and (3), where the taxation 
year of the corporation that would, but for this subsec- 
tion, have been its last taxation year that ended before 
that time would, but for this paragraph, have ended 
within the 7-day period that ended immediately before 
that time, that taxation year shall, except where control 
of the corporation was acquired by a person or group 
of persons within that period, be deemed to end imme- 
diately before that time where the corporation so elects 
in its return of income under Part I for that taxation 
year; and 


(d) for the purpose of determining the corporation’s 
fiscal period after that time, the corporation shall be 
deemed not to have established a fiscal period before 
that time. 


Related Provisions: 139.1(18)) — Holding corporation deemed not to 
acquire control of insurer on demutualization; 149(10) — Exempt corpo- 
rations; 256(6)—-(9) — Whether control acquired. 


History: Para. 249(4)(c) amended by 1995, c. 21, s. 60, applicable after 
February 22, 1994. Para. (c) formerly read: 


(c) subject to paragraph 128(1)(d), section 128.1 and paragraph 
149(10)(a), and notwithstanding subsections (1) and (3), where the 
taxation year of the corporation that would, but for this subsection, 
have been its last taxation year that ended before that time would, 
but for this paragraph, have ended within the 7-day period that en- 
ded immediately before that time, that taxation year shall, except 
where control of the corporation was acquired by a person or group 
of persons within that period, be deemed to end immediately before 

_ that time where the corporation so elects in its return of income 
under Part I for that taxation year; and 


Para. 249(4)(c) substituted by 1994, c. 21, s. 110, applicable after 1992 
except that, where a corporation has elected in accordance with paragraph 
111(4)(a) of 1994, c. 21 (see subsec. 250(5.1)), the amended para. applies 
to the time at which the corporation was first granted articles of continua- 
tion (or similar constitutional documents) in any jurisdiction. That para. 
formerly read: 


(c) subject to paragraphs 88.1(c), 128(1)(d) and 149(10)(a), and not- 
withstanding subsections (1) and (3), where the taxation year of the 
corporation that would, but for this subsection, have been its last 
taxation year ending before that time and would, but for this para- 
graph, have ended within the seven day period ending immediately 
before that time, that taxation year shall, except where control of the 
corporation has-been acquired by a person or group of persons 
within the seven day period ending immediately before that time, be 
deemed to end immediately before that time where the corporation 
so elects in its return of income under Part I for that taxation year; 
and 


That portion of subsec. 249(4) preceding para. (a) substituted by 1994, c. 
7, Sch. Il (1991, c. 49), s. 193, applicable to acquisitions of control occur- 
ring after July 13, 1990. That portion formerly read: 


(4) Deemed year end where change of control occurs — 

Where, at any time, control of a corporation has been acquired by a 

person or group of persons, the following rules: apply: 
Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures; IT-302R3: Losses of a corporation — the 
effect that acquisitions of control, amalgamations, and windings-up have 
on their deductibility — after January 15, 1987. 
1.T. Technical News: No. 7 (control by a group — 50/50 arrangement). 
Definitions [s. 249]: “acquired” — 256(7)-(9); “business” — 
248(1)*business”; ‘‘calendar year” — I/nterpretation Act 37(1)(a); “Can- 
ada” — 255; “carry on business in Canada” — 253; “control’»— 
256(6)-(9); “corporation” — 248(1); “fiscal period” — 248(1), 249(2)(b), 
249.1; “foreign affiliate’ —95(1), 248(1); “individual”, “person” — 
248(1); “taxation year” — 249, 


249.1 (1) Definition of “fiscal period” — For the pur- 
poses of this Act, a “fiscal period” of a business or a pro- 
perty of a person or partnership means the period for 
which the person’s or partnership’s accounts in respect of 
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the business or property are made up for purposes of as- 
sessment under this Act, but no fiscal period may end 


(a) in the case of a corporation, more than 53 weeks 
after the period began, 


(b) in the case of 


(i) an individual (other than an individual to whom 
section 149 or 149.1 applies or a testamentary 
trust), 


(1.1) a fiscal period of an inter vivos trust (other 
than a _ fiscal period to which paragraph 
132.11(1)(c) applies), 


(11) a partnership of which 


(A) an individual (other than a testamentary 
trust or an individual to whom section 149 or 
149.1 applies), 


(B) a professional corporation, or 


(C) a partnership to which this subparagraph 
applies, 


would, if the fiscal period ended at the end of the 
calendar year in which the period began, be a 
member of the partnership in the period, or 


(111) a professional corporation that would, if the 
fiscal period ended at the end of the calendar year 
in which the period began, be in the period a mem- 
ber of a partnership to which subparagraph (i1) 
applies, 
after the end of the calendar year in which the period 
began unless, in the case of a business, the business is 
not carried on in Canada, is a prescribed business or is 
carried on by a prescribed person or partnership, 


(c) in any other case, more than 12 months after the 
period began, 


and, for the purpose of this subsection, the activities of a 
person to whom section 149 or 149.1 applies are deemed 
to be a business. 

Related Provisions: 25(1) — Optional continuation of year-end after 
disposing of business; 34.2 — Reserve in respect of 1995 stub period in- 
come; 96(1.01) — Income allocation to former partner; 96(1.1) — Alloca- 
tion of share of income to retiring partner; 99(2) — Optional continuation 
of original year-end of partnership that ceases to exist; 128.1(4)(a.1) — 
Deemed end of fiscal period on emigration; 249.1(2), (3) — Interpretation; 
249.1(4), (5) — Election for non-calendar year-end. 

History: The closing words of para. 249.1(1)(b) amended by 2001, c. 17, 
s. 189, applicable to fiscal periods that begin after 1994. The closing 
words formerly read: 


after the end of the calendar year in which the period began unless, 
in the case of a business, the business is not carried on in Canada or 
is a prescribed business, and 
Subpara. 249.1(1)(b)G@) amended, and subpara. (i.1) added, by 1999, c. 22, 
s. 81, applicable to fiscal periods that begin after December 15, 1997. Sub- 
para. (i) formerly read: 
(1) an individual (other than a testamentary trust or an individual to 
whom section 149 or 149.1 applies), 


Selected Cases [subsec. 249.1(1)]: Cho v. R., [2000] 2 C.T.C. 2714 
(TCC) (Provision applies to businesses started before end of 1994). 


Regulations: 8901 (Gaz Métropolitain LP is prescribed partnership for 
closing words of 249.1(1)(b)). 


I.T. Technical News: No. 8 (bankrupt corporation — change of fiscal 
period). 


(2) Not a member of a partnership — For the pur- 
pose of subparagraph (1)(b)(ii) and subsection (4), a per- 
son or partnership that would not have a share of any in- 
come or loss of a partnership for a fiscal period of the 
partnership, if the period ended at the end of the calendar 
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year in which the period began, is deemed not to be a 
member of the partnership in that fiscal period. 


Related Provisions: 96(1.01) — Income allocation to former partner. 


(3) Subsequent fiscal periods — Where a fiscal pe- 
riod of a business or a property of a person or partnership 
ends at any time, the subsequent fiscal period, if any, of 
the business. or property of the person or partnership is 
deemed to begin immediately after that time. 


(4) Alternative method — Paragraph (1)(b) does not 
apply to a fiscal period of a business carried on, through- 
out the period of time that began at the beginning of the 
fiscal period and ended at the end of the calendar year in 
which the fiscal period began, 


(a) by an individual (otherwise than as a member of a 
partnership), or 


(b) by an individual as a member of a partnership, 
where throughout that period 


(i) each member of the partnership is an individual, 
and 


(ii) the partnership is not a member of another 
partnership, 


where 
(c) in the case of an individual 
(i) who is referred to in paragraph (a), or 


(11) who is a member of a partnership no member 
of which is a testamentary trust, 


an election in prescribed form to have paragraph (1)(b) 
not apply is filed with the Minister by the individual 
on or before the individual’s filing-due date, and with 
the individual’s return of income under Part I, for the 
taxation year that includes the first day of the first fis- 
cal period of the business that begins after 1994, and 


(d) in the case of an individual who is a member of a 
partnership a member of which is a testamentary trust, 
an election in prescribed form to have paragraph (1)(b) 
not apply is filed with the Minister by the individual 
on or before the earliest of the filing-due dates of the 
members of the partnership for a taxation year that in- 
cludes the first day of the first fiscal period of the bus- 
iness that begins after 1994. 
Related Provisions: 34.1(1) — Additional income adjustment where 
election made; 96(1.01) — Income allocation to former partner; 96(1.1) — 
Allocation of share of income to retiring partner; 96(3) — Election by 
members of partnership; 249.1(5) — Alternative method not applicable to 
tax shelter; 249.1(6) — Revocation of election; Reg. 600(b.1) — Late fil- 
ing of election by January 31, 1998. 


(5) Alternative method not applicable to tax 
shelter investments — Subsection (4) does not apply 
to a particular fiscal period of a business where, in a pre- 
ceding fiscal period or throughout the period of time that 
began at the beginning of the particular period and ended 
at the end of the calendar year in which the particular pe- 
riod began, the expenditures made in the course of carry- 
ing on the business were primarily the cost or capital cost 
of tax shelter investments (as defined in subsection 
143.2(1)). 


History: Subsec. 249.1(5) amended by 1998, c. 19, s. 240, applicable to 
fiscal periods that begin after 1994. Subsec. 249.1(5) formerly read: 


(5) Alternative method not applicable to tax shelter — Subsec- 
tion (4) does not apply to a particular fiscal period of a business 
where, in a preceding fiscal period or throughout the period of time 
that began at the beginning of the particular period and ended at the 
end of the calendar year in which the particular period began, the 
expenditures made in the course of carrying on the business were 
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primarily the cost or capital cost of tax shelters (within the meaning 
assigned by subsection 237.1(1)). 


(6) Revocation of election — Subsection (4) does not 
apply to fiscal periods of a business carried on by an indi- 
vidual that begin after the beginning of a particular taxa- 
tion year of the individual where 


(a) an election in prescribed form to revoke an election 
filed under subsection (4) in respect of the business is 
filed with the Minister; and 


(b) the election to revoke is filed 
(1) in the case of an individual 
(A) who is not a member of a partnership, or 


(B) who is a member of a partnership no mem- 
ber of which is a testamentary trust, 


by the individual on or before the individual’s filing- 
due date, and with the individual’s return of income 
under Part I, for the particular taxation year, and 


(11) in [the] case of an individual who is a member 
of a partnership a member of which is a testamen- 
tary trust, by the individual on or before the earliest 
of the filing-due dates of the members of the part- 
nership for a taxation year that includes the first 
day of the first fiscal period of the business that be- 
gins after the beginning of the particular year. 


Related Provisions: 96(3) — Election by members of partnership. 


(7) Change of fiscal period — No change in the time 
when a fiscal period ends may be made. for. the purposes 
of this Act without the concurrence of the Minister. 
Related Provisions: 87(2)(j.91), (qq) — Change in fiscal period after 
amalgamation; 149(10)(a) — Change in fiscal period on becoming or 
ceasing to be exempt; 249(4)(d) — Change in fiscal period allowed after 
change in control of corporation. 


Interpretation Bulletins: IT-179R: Change of fiscal period. 


Registered Charities Newsletters: 5 (how can you get the Depart- 
ment’s permission to change your charity’s fiscal period?). 


History: S. 249.1 added by 1996, c. 21, s. 61, applicable to fiscal periods 
that begin after 1994. 


Definitions [s. 249.1]: “business” — 248(1); “calendar year’ — Inter- 
pretation Act 37(1)(a); “Canada” — 255; “carried on in Canada” — 253; 
“corporation” — 248(1), Interpretation Act 35(1); “filing-due date” — 
150(1), 248(1); “individual” — 248(1); “member” — of partnership 
249.1(2); “Minister” — 248(1); “person”, “prescribed”, “professional cor- 
poration”, “property” — 248(1); “testamentary trust” — 108(1), 248(1). 


250. (1) Person deemed resident — For the purposes 
of this Act, a person shall, subject to subsection (2), be 
deemed to have been resident in Canada throughout a tax- 
ation year if the person 


(a) sojourned in Canada in the year for a period of, or 
periods the total of which is, 183 days or more; 


(b) was, at any time in the year, a member of the Ca- 
nadian Forces; 


(c) was, at any time in the year, 
(i) an ambassador, minister, high commissioner, 
officer or servant of Canada, or 


(ii) an agent-general, officer or servant of a 
province, 


and was resident in Canada immediately prior to ap- 
pointment or employment by Canada or the province 
or received representation allowances in respect of the 
year; 

(d) performed services, at any time in the year, in a 
country other than Canada under a prescribed interna- 


S. 250(1) 


tional development assistance program of the Govern- 
ment of Canada and was resident in Canada at any 
time in the 3 month period preceding the day on which 
those services commenced; 


(d.1) was, at any time in the year, a member of the 
overseas Canadian Forces school staff who filed his or 
her return for the year on the basis that the person was 
resident in Canada throughout the period during which 
the person was such a member; 


(e) [Repealed] 


(f) was at any time in the year a child of, and depen- 
dent for support on, an individual to whom paragraph 
(b), (c), (d) or (d.1) applies and the person’s income 
for the year did not exceed the amount used under par- 
agraph (c) of the description of B in subsection 118(1) 
for the year; 


(g) was at any time in the year, under an agreement or 
a convention with one or more other countries that has 
the force of law in Canada, entitled to an exemption 
from an income tax otherwise payable in any of those 
countries in respect of income from any source (unless 
all or substantially all of the person’s income from all 
sources was not so exempt), because at that time the 
person was related to or a member of the family of an 
individual (other than a trust) who was resident in 
Canada. 


Related Provisions: 6(1)(b)(ii), (iii) — No tax on certain allowances to 
deemed residents; 14(8)—— Deemed residence in Canada for cumulative 
eligible capital recapture; 64.1 — Application to deemed resident; 
94(1)(c)(i) [to be repealed], 94(3)(a) [proposed] — Offshore trust deemed 
resident in Canada; 94(5) [proposed] — Trust deemed to cease being resi- 
dent in Canada; 110.6(5) — Deemed residence in Canada for capital gains 
exemption; 115(2)— Certain persons deemed employed in Canada; 
118.5(2) — Tuition credit — application to deemed residents; 120(1) — 
Federal surtax on non-resident’s income not earned in a_ province; 
138.1(1)(c)Gi) — Insurer deemed resident in Canada in respect of segre- 
gated fund property used in Canada; 214(13)(a) — Regulations deeming 
person resident in Canada for purposes of Part XIII; 250(3) — “Resident” 
includes ordinarily resident; 250(6.1) — Deemed residence of trust that 
ceases to exist; Canada-U.S. Tax Treaty:Art. [V:5 — Residence of gov- 
ernment employee working in the other country. 


History: Para. 250(1)(f) amended by 2000, c. 19, s. 68, applicable to 1999 
et seg. except that, in its application to the 1999 taxation year, the refer- 
ence to “the amount used under paragraph (c) of the description of B in 
subsection 118(1) for the year” shall be read as a reference to “$7,044”. 
Para. 250(1)(f) formerly read: 


(f) was at any time in the year a child of, and dependent for support 
on, an individual to whom paragraph (b), (c), (d) or (d.1) applies 
and the person’s income for the year did not exceed the total of 
$500 and the amount used under paragraph (c) of the description of 
B in subsection 118(1) for the year; or 


Para. 250(1)(e) repealed by 1999, c. 22, subsec. 82(1), applicable after 
February 23, 1998 except that, where 


(a) any person would, but for para. 250(1)(e), 


(1) have been non-resident at any time before February 24, 1998, 
and 


(ii) not have become resident in Canada after that time and before 
February 24, 1998, and 


(b) the person does not elect in writing filed with the Minister of Na- 
tional Revenue with the person’s return of income under Part I of the 
Act for the 1998 taxation year to have the repeal of para. (e) apply 
after February 23, 1998, 


the repeal of para. (e) does not apply in respect of the person before the 
first time after February 23, 1998 that the person would, but for para. 
250(1)(e), cease to be resident in Canada. Para. 250(1)(e) formerly read: 


(e) was resident in Canada in any previous year and was, at any 
time in the year, the spouse of a person described in paragraph (b), 
(c), (d) or (d.1) living with that person; 
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Para. 250(1)(f) amended by the said c. 22, subsec. 82(2), applicable to 
1998 et seg. Para. (f) formerly read: 


(f) was at any time in the year a child of, and dependent for support 
on, an individual to whom paragraph (b), (c), (d),or (d.1) applies 
and the person’s income for the year did not exceed the amount 
used for the year under paragraph (c) of the description of B in sub- 
section 118(1). 
Para. 250(1)(g) added by the said c. 22, subsec. 82(3), applicable after 
February 23, 1998. 
Para. 250(1)(f) substituted by 1994, c. 21, subsec. 111(1), applicable to 
1993 et seg. That subsec. formerly read: 
(f) was at any time in the year a child of an individual described in 
paragraph (b), (c), (d) or (d.1) and the person’s income for the year 
did not exceed the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for the year. 
Para. 250(1)(f) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 22, 
applicable to, 1993 et seq. Para. (f) formerly read: 
(f) was at any time in the year a child of a person described in para- 
graph (b), (c), (d) or (d.1) and a dependant, as described in para- 
graph 118(1)(d), of that person. 
Selected Cases [subsec. 250(1)]: Gardner v. R., [2002] 1 C.T.C. 302 
(FCA) (Tax Court has no jurisdiction to determine Ontario residence and 
amount of Ontario taxes); Naud v. MNR, [1993] 1 C.T.C. 2008 (TCC) 
(Provision which deems foreign taxpayer resident in Canada under certain 
circumstances does not preclude such taxpayer being resident in a given 
province; Minister not required to reimburse source deductions under 
Quebec Act); Griffiths vy. R., [1978] C.T.C. 372 (FCTD) (Retaining invest- 
ments and boat registration in Canada not incompatible with severing Ca- 
nadian residential ties); Strachan v. R., [1973] C.T.C. 416 (FCTD) (Crown 
employee resident between 1963 and 1971 remained resident after transfer 
to India). 
Regulations: 3400 (prescribed international development assistance pro- 
gram, for 250(1)(d)). 
Remission Orders: /ncome Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (remission to certain individuals linked with Que- 
bec but not resident in a province on the last day of the year). 
Interpretation Bulletins: IT-91R4: Employment at special work sites or 
remote work locations; IT-106R3: Crown corporation employees abroad; 
IT-178R3: Moving expenses; IT-221R3: Determination of an individual’s 
residence status; IT-447: Residence of, trust or estate; IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Can- 
ada; IT-513R: Personal tax credits; IT-516R2: Tuition tax credit. 


Forms: NR73: Determination of residency status (leaving Canada); 
NR74: Determination of residency status (entering Canada). 


(2) Idem — Where at any time in a taxation year a per- 
son described in paragraph (1)(b), (c) or (d) ceases to be a 
person so described, or a person described in paragraph 
(1)(d.1) ceases to be a member of the overseas Canadian 
Forces school staff, that person shall be deemed to have 
been resident.in Canada throughout the part of the year 
preceding that time and the spouse or common-law part- 
ner and child of that person who by reason of paragraph 
(1)(e) or (f) would, but for this subsection, be deemed to 
have been resident in Canada throughout the year shall be 
deemed to have been resident in Canada throughout that 
part of the year. 

History: Subsec. 250(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)*common-law partner”. 


(3) Ordinarily resident — In this Act, a reference to a 
person resident in Canada includes a person who was at 
the relevant time ordinarily resident in Canada. 


Selected Cases [subsec. 250(3)]: Harris-Eze v. R., [2002] 1-C.T.C. 
2174 (TCC) (Indicia of taxpayer’s attachments to Canada insufficient to 
result in being “ordinarily resident”); McFadyen v. R., [2000] 4 C.T.C. 
2573 (TCC) (Proof of foreign residence provided by foreign government 
given little weight); Erikson v. R., [1975] C.T.C. 624 (FCTD) (Resident 
between 1958 and 1969 broke residential ties in 1970 despite keeping as- 
sets in Canada and returning during summer to visit children living with 
ex-wife); R. v. Reeder, [1975] C.T.C..256 (FCTD) (Resident and em- 


Income Tax Act 


ployee of Canadian subsidiary of foreign company abroad 246 days for 
training remained resident); Schujahn v. MNR, [1962] C.T.C. 364 (Exch.) 
(Intention not relevant; residence is question of fact). 

Interpretation Bulletins: IT-221R3: Determination of a individual’s 
residence status. 


(4) Corporation deemed resident — For the pur- 
poses of this Act, a corporation shall be deemed to have 
been resident in Canada throughout a taxation year if 


(a) in the case of a corporation incorporated after April 
26, 1965, it was incorporated in Canada; 


(b) in the case of a corporation that 
(1) was incorporated before April 9, 1959, 


(ii) was, on June 18, 1971, a foreign business cor- 
poration (within the meaning of section 71 of the 
Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to 
the 1971 taxation year) that was controlled by a 
corporation resident 1n Canada, 


(111) throughout the 10 year period ending on June 
18, 1971, carried on business in any one particular 
country other than Canada, and 


(iv) during the period referred to in subparagraph 
(ii), paid. dividends to its shareholders resident in 
Canada on which its shareholders paid tax to the 
government of the country referred to in_ that 
subparagraph, 


it was incorporated in Canada and, at any time in the © 
taxation year or at any time in any preceding taxation 
year commencing after 1971, it was resident in Can- 
ada or carried on business in Canada; and 


(c) in the case of a corporation incorporated before 
April 27, 1965 (other than a corporation to which sub- 
paragraphs (b)(i) to (iv) apply), it was incorporated in 
Canada and, at any time in the taxation year or at any 
time in any preceding taxation year of the corporation 
ending after April 26, 1965, it was resident in Canada 
or carried on business in Canada. 


Related Provisions: 1!26(1.1)(a) — Authorized foreign bank deemed 
resident in Canada for foreign tax credit purposes; 128.2 — Predecessor 
corporations take on residence status of amalgamated corporation; 
212(13.3) — Authorized foreign bank deemed resident in Canada for 
withholding tax purposes; 214(13)(a) — Regulations deeming person resi- 
dent in Canada for purposes of Part XIII; 250(5) — Corporation deemed 
not resident; 250(5.1) — Continuance outside Canada: 256(6), (6.1) — 
Meaning of “controlled”. 


Selected Cases [subsec. 250(4)]: Rk. v. Gurd’s Products Co. Ltd., 
[1985] 2 C.T.C. 85 (FCA); leave to appeal to SCC refused (1985), 64 N.R. 
156 (note), (sub nom. Gurd’s Products Co. v. MNR) (Canadian subsidiary. 
through which U.S. parent conducted business with Iraq held carrying on 
business in Canada and deemed resident); Birmount Holdings Ltd. v. R., 
[1978] C.T.C. 358 (FCA) (Company carrying on business in Canada 
where acquisition and disposition of real estate held adventure in nature of 
trade). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or becoming resident in Canada. 


(5) Deemed non-resident — Notwithstanding any 
other provision of this Act (other than paragraph 
126(1.1)(a)), a person is deemed not to be resident in 
Canada at a time if, at that time, the person would, but for 
this subsection and any tax treaty, be resident in Canada 
for the purposes of this Act but is, under a tax treaty with 
another country, resident in the other country and not resi- 
dent in Canada. 


Related Provisions: 128.1(4)— Corporation becoming non-resident; 
219.1 — Tax payable when corporation becomes non-resident. 
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History: Subsec. 250(5) amended by 2001, c. 17, subsec: 190(1), applica- 
ble after June 27, 1999, except that if on February 24, 1998 an individual 
who would, but for a tax treaty (within the meaning assigned by subsec- 
tion 248(1)), be resident in Canada for the purposes of the Act is, under 
the tax treaty, resident in another country, the subsec. as amended does not 
apply to the individual until the first time after June 27, 1999 at which the 
individual becomes, under a tax treaty, resident in a country other than 
Canada. Subsec. 250(5) formerly read: 


(5) Notwithstanding any other provision of this Act, a person is 
deemed not to be resident in Canada at a time if, at that time, the 
person would, but for this subsection and any tax treaty, be resident 
in Canada for the purposes of this Act but is, under a tax treaty with 
another country, resident in the other country and not resident in 
Canada. 


Subsec. 250(5) amended by 1999, c. 22, subsec. 82(4), applicable (as 
amended by 2001, c. 17, s. 253) after February 24, 1998 except that, if on 
that day an individual who would, but for a tax treaty (as defined in sub- 
sec. 248(1)), be resident in Canada for the purposes of the Income Tax Act 
is, under the tax treaty, resident in another country, the amendment does 
not apply to the individual until the first time after February 24, 1998 at 
which the individual becomes, under a tax treaty, resident in a country 
other than Canada. The subsec. formerly read: 


(5) Corporation deemed not resident — Notwithstanding subsec- 
tion (4), for the purposes of this Act, a corporation, other than a 
prescribed corporation, shall be deemed to be not resident in Canada 
at any time if, by virtue of an agreement or convention between the 
Government of Canada and the government of another country that 
has the force of law in Canada, it would at that time, if it had in- 
come from a source outside Canada, not be subject to tax on that 
income under Part I. 


Regulations: No prescribed corporations to date. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


(5.1) Continued corporation — Where a corporation 
is at any time (in this subsection referred to as the “time 
of continuation’’) granted articles of continuance (or simi- 
lar constitutional documents) in a particular jurisdiction, 
the corporation shall 


(a) for the purposes of applying this Act (other than 
subsection (4)) in respect of all times from the time of 
continuation until the time, if any, of continuation in a 
different jurisdiction, be deemed to have been incorpo- 
rated in the particular jurisdiction and not to have been 
incorporated in any other jurisdiction; and 


(b) for the purpose of applying subsection (4) in re- 
spect of all times from the time of continuation until 
the time, if any, of continuation in a different jurisdic- 
tion, be deemed to have been incorporated in the par- 
ticular jurisdiction at the time of continuation and not 
to have been incorporated in any other jurisdiction. 


Related Provisions: 54‘superficial loss’”(c) — Non-application of su- 
perficial loss rule where corporation has elected for 250(5.1) to apply 
before 1993; 88.1 — Repeal of 88.1 before 1993 where corporation so 
elects; Canada-U.S. Tax Treaty:Art. IV:3— Continuation in other 
jurisdictions. 


History: Subsec. 250(5.1) added by 1994, c. 21, subsec. 111(2), applica- 
ble to 


(a) a corporation that was at any time before 1993 granted articles of 
continuance or similar constitutional documents in a jurisdiction and 
that elects, by notifying Revenue Canada in writing before the end of 
December 1994, to have subsec. 250(5.1) apply to those articles or 
other documents, from the time at which the corporation was granted 
those articles or other documents, and 


(b) a corporation with respect to articles of continuance or similar 
constitutional documents granted after 1992, except where 


(i) the articles or other documents were granted before July 1994, 


(ii) arrangements, evidenced in writing, for obtaining the articles 
or other documents were substantially advanced before December 
21, 1992, and 


S. 250(6) 


(iii) the corporation elects, by notifying Revenue Canada in writ- 
ing before the end of December 1994, to have subsec. 250(5.1) 


not apply, 


and, notwithstanding subsections 152(4) to (5), such assessments and de- 
terminations in respect of any taxation year shall be made as are necessary 
to give effect to elections made under paragraph (a). 


Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


(6) Residence of international shipping corpora- 
tion — For the purposes of this Act, a corporation that 
was incorporated or otherwise formed under the laws of a 
country other than Canada or of a state, province or other 
political subdivision of such a country shall be deemed to 
be resident in that country throughout a taxation year and 
not to be resident in Canada at any time in the year, where 


(a) the corporation 


(i) has as its principal business in the year the oper- 
ation of ships that are used primarily in transport- 
ing passengers or goods in international traffic (de- 
termined on the assumption that the corporation is 
non-resident and that, except where paragraph (c) 
of the definition “international traffic” in subsec- 
tion 248(1) applies, any port or other place on the 
Great Lakes or St. Lawrence River is in Canada), 
or 


(ii) holds throughout the year shares of one or more 
other corporations, each of which 


(A) is a subsidiary wholly-owned corporation of 
the corporation as defined by subsection 
87(1.4), and 


(B) is deemed by this subsection to be resident 
in a country other than Canada throughout the 
year, 


and at no time in the year is the total of the cost 
amounts to the corporation of all those shares less 
than 50% of the total of the cost amounts to it of all 
its property; 
(b) all or substantially all of the corporation’s gross 
revenue for the year consists of 


(1) gross revenue from the operation of ships in 
transporting passengers or goods in that interna- 
tional traffic, 


(i1) dividends from one or more other corporations 
each of which 


(A) is a subsidiary wholly-owned corporation of 
the corporation, as. defined by subsection 
87(1.4), and 


(B) is deemed by this subsection to be resident 
in a country other than Canada throughout each 
of its taxation years that began after February 
1991 and before the last time at which it paid 
any of those dividends, or 


(111) a combination of amounts described in subpar- 
agraph (i) or (ii); and 
(c) the corporation was not granted articles of continu- 
ance in Canada before the end of the year. 
Related Provisions: 81(1)(c) — Amounts not included in income — 
ship or aircraft of non-resident; Canada-U.S. Tax Treaty:Art. VIII — In- 
ternational shipping. 
History: Paras. 250(6)(a) and (b) amended by 1998, c. 19, s. 241, applica- 
ble to 1995 et seq. Paras. 250(6)(a) and (b) formerly read: 
(a) the corporation’s principal business in the year consists of the 
operation of ships that are used primarily in transporting passengers 
or goods in international traffic (determined on the assumption that 
the corporation is non-resident and that, except where paragraph (c) 
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of the definition “international traffic” in subsection 248(1) applies, 
any port or other place on the Great Lakes or St. Lawrence River is 
in Canada); 


(b) all or substantially all of the corporation’s gross revenue for the 
year is from the operation of ships in transporting passengers or 
goods in such international traffic; and 


Subsec. 250(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 194, applica- 
ble to taxation years commencing after February 1991. 


(6.1) Residence of inter vivos trusts — For the pur- 
poses of provisions of this Act that apply to a trust for a 
taxation year only where the trust has been resident in 
Canada throughout the year, where a particular trust 
ceases at any time to exist and the particular trust was res- 
ident in Canada immediately before that time, the particu- 
lar trust is deemed to be resident in Canada throughout 
the period that begins at that time and ends at the end of 
the year. 

Related Provisions: 132(6.2) — Parallel rule for mutual fund trust that 
ceases to qualify as such. 


History: Subsec. 250(6.1) added by 2001, c. 17, subsec. 190(2), applica- 
ble to 1990 et seq. 


Interpretation Bulletins: IT-447: Residence of trust or estate. 


(7) Residence of a qualifying environmental 
trust — For the purposes of this Act, where a trust resi- 
dent in Canada would be a qualifying environmental trust 
at any time if it were resident at that time in the province 
in which the site to which the trust relates is situated, the 
trust is deemed to be resident at that time in that province 
and in no other province. 

History: Subsec. 250(7) amended by 1998, c. 19, s. 67, applicable after 
1995. Subsec. 250(7) formerly read: 


(7) Residence of a mining reclamation trust — For the purposes 
of this Act, where a trust resident in Canada would be a mining 
reclamation trust at any time if it were resident at that time in the 
province in which the mine to which the trust relates is situated, the 
trust shall be deemed to be resident at that time in that province and 
in no other province. 


Subsec. 250(7) added by 1995, c. 3, s. 54, applicable after 1929 


Selected Cases [s. 250]: Dixon v. R., [2001] 3 C.T.C. 205 (FCA) 
(Taxpayer returning to become ordinarily resident is not “sojourner’). 


Definitions [s. 250]: “amount”, “business” — 248(1); “Canada” — 255, 
Interpretation Act 35(1); “child” —252(1); “common-law partner’ — 
248(1); “controlled” — 256(6), (6.1); “corporation”, “employment”, 


“gross revenue” — 248(1); “incorporated in Canada” a ie ee 
tion incorporated in Canada”; “individual”, “international traffic”, “non- 
resident”, “overseas Canadian Forces school staff’, “person”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “qualifying 
environmental trust” — 248(1); “related” — 251(2)-(6); “‘servant’”” — 
248(1)° UM a Se at “subsidiary wholly-owned corporation” — 87(1.4), 
248(1); “tax treaty” — 248(1); “taxation year” — 249; “trust” — 104(1), 
248(1), (3). 


250.1 Non-resident person’s taxation year and in- 
come — For greater certainty, unless the context re- 
quires otherwise 


(a) a taxation year of a non-resident person shall be 
determined, except as otherwise permitted by the Min- 
ister, in the same manner as the taxation year of a per- 
son resident in Canada; and 


(b) a person for whom income for a taxation year is 
determined in accordance with this Act includes a 
non-resident person. 

Related Provisions: 2(3) — Tax on taxable income earned in Canada 


of non-resident; 115(1) — Calculation of taxable income earned in Canada 
of non-resident. 


History: S. 250.1 added by 2001, c. 17, s. 191, applicable after December 
PS 


Definitions [s. 250.1]: “Minister”, 
“resident in Canada” — 250; 


“non-resident”, 
“taxation year” — 249. 


“person” — 248(1); 


Income Tax Act 


251. (1) Arm’s length — For the purposes of this Act, 


(a) related persons shall be deemed not to deal with 
each other at arm’s length; 


(b) a taxpayer and a personal trust (other than a trust 
described in any of paragraphs (a) to (e.1) of the defi- 
nition “trust” in subsection 108(1)) are deemed not to 
deal with each other at arm’s length if the taxpayer, or 
any person not dealing at arm’s length with the tax- 
payer, would be beneficially interested in the trust if 
subsection 248(25) were read without reference to 
subclauses 248(25)(b)(iii)(A)(ID) to (IV); and 


(c) where paragraph (b) does not apply, it is a question 
of fact whether persons not related to each other are at 
a particular time dealing with each other at arm’s 
length. 


Proposed Amendment. — 251 (1 \(c) 


(©) i in any other case, it is a question of fact SS hethion 
persons not related to each other are, at a pase 
time, dealing: with each other-at arm’s. length: 

Application: The February 27, 2004 ‘draft ‘legislation, s. 119, gal 


amend para. SI ae to read a as s above, slew after December 23, 
1998. 


ees a set of rules a dlacnsine aa. persons are con- 
sidered, for the purposes of the Act, to deal with each other at 
arm’s length. Paragraph 251( Da) deems related persons not to 
deal with each other at arm’s length. Paragraph 2510 (B) 
deems. a taxpayer and a personal trust (other than a trust de-_ 
scribed in any of paragraphs (a) to (e.1) of the definition “trust” 
in subsection 108(1)) not to deal with each other at arm’s 
length if the taxpayer, or any person not dealing at arm’s length 
with the taxpayer, is beneficially interested in the trust. Para- — 
graph 25 1()(e) provides that, where paragraph 251(1)(b) does — 
not apply, it is a question of fact whether persons not related to 
each other are at a particular time cole with each other at 
arm” s length. 


ire where pace (a) and () do not apply. 


Related Provisions: 7(1.11)— Whether mutual fund trust at arm’s 
length with corporation for purposes of. stock option rules; 55(4) — Arm’s 
length dealings; 55(5)(e) — Siblings deemed to deal at arm’s length for 
purposes of s. 55; 66(17) — Non-arm’s length partnerships; 84.1(2)(b), 
(d) — Non-arm’s length sale of shares; 88(1)(d:2) — Whether parties 
dealing at arm’s length for bump of cost base of property on windup of 
corporation; 94(15)— Application to non-resident trust _ rules; 
94.1(2)(f) — Application to foreign investment entity rules; 95(2.1) — 
Whether taxpayer dealing with foreign affiliate at arm’s length for certain 
purposes; 107.4(4) — Certain dispositions by trust deemed not at arm’s 
length; 143.2(14) — Parties deemed: not dealing. at arm’s length for tax 
shelter cost calculation where information located outside Canada; 
212.1(3)(c) — Non-arm’s length sales of shares by non-residents; 247 — 
Calculation of profit on non-arm’s length transactions with non-residents 
(transfer pricing); 248(25) — Meaning of “beneficially interested”; Reg. 
1102(20) — Taxpayers deemed at arm’s length for certain purposes relat- 
ing to depreciable property; Reg. 1204(1.2) — Whether partners and part- 
nerships deal at arm’s length for purposes of resource allowance. 


History: Para. 251(1)(b) amended and para. (c) added by 2001, c. 17, s. 
192, applicable after December 23, 1998, except that para. (b) shall, for 
the purpose of applying the definition “taxable Canadian property” in sub- 
sec. 248(1), not apply in respect of property acquired before December 24, 
1998. Para. 251(1)(b) formerly read: 


(b) it is a question of fact whether persons not related to each other 
were at a particular time dealing with each other at arm’s length. 


Selected Cases [subsec. 251(1)]: Gosselin v. R., [1997] 2 C.T.C. 
2830 (TCC) (50-50 shareholding meant factual non-arm’s length); Robson 
Leather Co. Ltd. v. MNR, [1977] C.T.C. 132 (FCA) (Sale of patent rights 
not at arm’s length where both companies indirectly controlled by same 
individual); Swiss Bank Corp. v. MNR, [1972] C.T:C. 614 (SCC) (Interpo- 
sition of managing agent between payor and payee of interest did not cre- 
ate arm’s length relation). 


1740 


Part X VII — Interpretation 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 
Advance Tax Rulings: ATR-S58: Divisive reorganization. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2) Definition of “related persons” — For the pur- 
pose of this Act, “related persons”, or persons related to 
each other, are 


(a) individuals connected by blood relationship, mar- 
riage or common-law partnership or adoption; 


(b) a corporation and 


(i) a person who controls the corporation, if it is 
controlled by one person, 


(11) a person who is a member of a related group 
that controls the corporation, or 


(iii) any person related to a person described in 
subparagraph (1) or (ii); and 


(c) any two corporations 


(i) if they are controlled by the same person or 
group of persons, 


(11) if each of the corporations is controlled by one 
person and the person who controls one of the cor- 
porations is related to the person who controls the 
other corporation, 


(iii) if one of the corporations is controlled by one 
person and that person is related to any member of 
a related group that controls the other corporation, 


(iv) if one of the corporations is controlled by one 
person and that person is related to each member of 
an unrelated group that controls the other 
corporation, 


(v) if any member of a related group that controls 
one of the corporations is related to each member 
of an unrelated group that controls the other corpo- 
ration, or 


(vi) if each member of an unrelated group that con- 
trols one of the corporations is related to at least 
one member of an unrelated group that controls the 
other corporation. 


Related Provisions: 55(5)(e) — Siblings deemed not related for pur- 
poses of s. 55; 80(2)() — Interpretation of “related” for debt forgiveness 
rules; 104(5.7)(b) — Designated contributor; 190.15(6) — Related. finan- 
cial institution; 248(14) — Corporations deemed related for certain pur- 
poses; 251(3)— Corporations related through a third corporation; 
251(3.1), (3.2) — Amalgamated corporation deemed related to predeces- 
sors; 251(6) — Meaning of blood relationship, marriage and adoption; 
256(6), (6.1) — Meaning of “controlled”; Canada-U.S. Tax Treaty:Art. 
IX:2 — Meaning of “related” for treaty purposes. 


History: Para. 251(2)(a) amended by 2000, c. 12, Sch. 2, s. 10, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 

Selected Cases [Subsec. 251(2)]: Duha Printers (Western) Ltd. v. R., 
[1998] 3 C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Docu- 
ments of constitutional or constating nature may be used to determine rela- 
tionship and de jure control); R. v. Mars Finance Inc. et al., [1980] C.T.C. 
216 (FCTD) (Where de jure control established, issue of de facto control 
could not be considered). 

Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 
deductibility of employer contributions and taxation of amounts received 
by a beneficiary (archived); IT-419R2: Meaning of arm’s length; IT- 
495R2: Child care expenses; IT-513R: Personal tax credits. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Corporations related through a third corpora- 
tion — Where two corporations are related to the same 


44 gio. Should be ‘are’? — ed. 


S. 251(5)(b)(ii) 


corporation within the meaning of subsection (2), they 
shall, for the purposes of subsections (1) and (2), be 
deemed to be related to each other. 


(3.1) Relation where amalgamation or merger — 
Where there has been an amalgamation or merger of two 
or more corporations and the new corporation formed as a 
result of the amalgamation or merger and any predecessor 
corporation would have been related immediately before 
the amalgamation or merger if the new corporation were 
in existence at that time, and if the persons who were the 
shareholders of the new corporation immediately after the 
amalgamation or merger were the shareholders of the new 
corporation at that time, the new corporation and any such 
predecessor corporation shall be deemed to have been re- 
lated persons. 


Related Provisions: 251(3.2) — Further deeming on amalgamation of 
related corporations. 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


(3.2) Amalgamation of related corporations — 
Where there has been an amalgamation or merger of 2 or 
more corporations each of which was related (otherwise 
than because of a right referred to in paragraph (5)(b)) to 
each other immediately before the amalgamation or 
merger, the new corporation formed as a result of the 
amalgamation or merger and each of the predecessor cor- 
porations is*4 deemed to have been related to each other. 


History: Subsec. 251(3.2) added by 1998, c. 19, subsec. 242(1), applica- 
ble to amalgamations and mergers that occur after 1996. 


(4) Definitions concerning groups — In this Act, 


“related group” means a group of persons each member 
of which is related to every other member of the group; 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


“unrelated group” means a group of persons that is not a 
related group. 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


(5) Control by related groups, options, etc. — For 
the purposes of subsection (2) and the definition “Cana- 
dian-controlled private corporation” in subsection 125(7), 


(a) where a related group is in a position to control a 
corporation, it shall be deemed to be a related group 
that controls the corporation whether or not it is part of 
a larger group by which the corporation is in fact 
controlled; 


(b) where at any time a person has a right under a con- 
tract, in equity or otherwise, either immediately or in 
the future and either absolutely or contingently, 


(i) to, or to acquire, shares of the capital stock of a 
corporation or to control the voting rights of such 
shares, the person shall, except where the right is 
not exercisable at that time because the exercise 
thereof is contingent on the death, bankruptcy or 
permanent disability of an individual, be deemed to 
have the same position in relation to the control of 
the corporation as if the person owned the shares at 
that time, 


(11) to cause a corporation to redeem, acquire or 
cancel any shares of its capital stock owned by 
other shareholders of the corporation, the person 
shall, except where the right is not exercisable at 
that time because the exercise thereof is contingent 
on the death, bankruptcy or permanent disability of 
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an individual, be deemed to have the same position 
in relation to the control of the corporation as if the 
shares were so redeemed, acquired or cancelled by 
the corporation at that time, 


(111) to, or to acquire or control, voting rights in re- 
spect of shares of the capital stock of a corporation, 
the person is, except where the right is not exercis- 
able at that time because its exercise is contingent 
on the death, bankruptcy or permanent disability of 
an individual, deemed to have the same position in 
relation to the control of the corporation as if the 
person could exercise the voting rights at that time, 
or 


(iv) to cause the reduction of voting rights in re- 
spect of shares, owned by other shareholders, of 
the capital stock of a corporation, the person is, ex- 
cept where the right is not exercisable at that time 
because its exercise is contingent on the death, 
bankruptcy or permanent disability of an. indivi- 
dual, deemed to have the same position in relation 
to the control of the corporation as if the voting 
rights were so reduced at that time; and 


(c) where a person owns shares in two or more corpo- 
rations, the person shall as shareholder of one of the 
corporations be deemed to be related to himself, her- 
self or itself as shareholder of each of the other 
corporations. 


Related Provisions: 17(11.1) —Limitation on 251(5)(b) re loans to 
non-residents; 110.6(14)(b) — Right under share purchase agreement does 
not trigger 251(5)(b) for purposes of capital gains exemption; 256(6), 
(6.1) — Meaning of “controlled”; 256(8) — Deemed acquisition of shares. 


History: The opening words of para. 251(5)(b) amended, subparas. 
251(5)(b)(iii) and (iv) added, by 1998, c. 19, subsecs. 242(2), (3), applica- 
ble after April 26, 1995. The opening words formerly read: 


(b) where a person has a right under a contract, in equity or other- 
wise, either immediately or in the future and either absolutely or 
contingently 


Subparas. 251(5)(b)(i), (1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
s. 195, applicable after July 13, 1990. Subparas. 251(5)(b)(), (ii) formerly 
read: 


(i) to, or to acquire, shares in a corporation, or to control the voting 
rights of shares in a corporation, the person shall, except where the 
contract provides that the right is not exercisable until the death, 
bankruptcy or permanent disability of an individual designated 
therein, be deemed to have the same position in relation to the con- 
trol of the corporation as if the person owned the shares, or 


(11) to cause a corporation to redeem, acquire or cancel any shares of 
its capital stock owned by other shareholders of the corporation, the 
person shall, except where the contract provides that the right is not 
exercisable until the death, bankruptcy or permanent disability of an 
individual designated therein, be deemed to have the same position 
in relation to the control of the corporation as if the shares were 
redeemed, acquired or cancelled by the corporation; and 


Selected Cases [subsec. 251(5)]: H.7. Hoy Holdings Ltd. vy. R., 
[1997] 2 C.T.C. 2874 (TCC) (Right to redeem shares under certain cir- 
cumstances not contemplated under former provision); R. y. Lusita 
Holdings Ltd., [1984] C.T.C. 335 (FCA) (Power to force resignation of 
other trustee did not give co-trustee the “right to control the voting rights 
of the shares” owned. by trust); Rostal Sales Agency Ltd. v. R., [1983] 
C.T.C. 5 (FCTD) (Trust settlor without power to remove trustee had no 
control over shares owned by trust); Toric Optical Ltd. v. R., [1978] 
C.T.C. 436 (FCTD) (For purposes of former para. 139(5d)(b) [now para- 
graph 251(5)(b)], right to acquire “shareholder equity” is same as right to 
acquire shares). 


Interpretation Bulletins: IT-64R4: Corporations: association and con- 
trol; IT-151R5: Scientific research and experimental development expend- 
itures; IT-243R4; Dividend refund to private corporations; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalga- 
mations, and windings-up have on their deductibility — after January 15, 
1987; IT-400: Exploration and development expenses — meaning of prin- 


Income Tax Act 


cipal-business corporation; IT-419R2: Meaning of arm’s length; IT- 
458R2: Canadian-controlled private corporation. 


Advance Tax Rulings: ATR-13: Corporations not associated;. 


(6) Blood relationship, etc. — For the purposes of 
this Act, persons are connected by 


(a) blood relationship if one is the child or other de- 
scendant of the other or one is the brother or sister of 
the other; 


(b) marriage if one is married to the other or to a per- 
son who is so connected by blood relationship to the 
other; and 


(b.1) common-law partnership if one is in a common- 
law partnership with the other or with a person who is 
connected by blood relationship to the other; and 


(c) adoption if one has been adopted, either legally or 
in fact, as the child of the other or as the child of a 
person who is so connected by blood relationship (oth- 
erwise than as a brother or sister) to the other. 


History: Para. 251(6)(b.1) added by 2000, c. 12, s. 140, applicable to 
2001 et seg.,.in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length; IT- 
495R2: Child care expenses; IT-513R: Personal tax credits. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


Selected Cases [s. 251]: Madsen v. R., [2001] 1 C.T.C. 244 (FCA) 

(Provisions of subsec. 69(1) apply to partnerships even though partner- 

ships are not taxpayers); Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); 

aff’ g [1999] 3 C.T.C. 108 (BC SC) (Minister held liable for damages and - 
punitive damages where acting in bad faith against legal advice received); 

Alteco Inc. v. Canada, [1993] 2 C.T.C. 2087 (TCC) (Holder of 51 percent 

of shares not in control of or related to corporation where composition of 

board of directors determined under unanimous shareholder agreement). 


Definitions [s. 251]: “beneficially interested” — 248(25); “brother” — 
252(2); “child” — 252(1); “common-law partnership’ — 248(1); “con- 
nected’ — 251(6); “control”, “controlled” — 256(6), (6.1); “corporation”, 
“individual” — 248(1); “person” — 248(1); “personal trust’? — 251.1; 
“related group” — 251(4); “share”, “shareholder” — 248(1); “sister”? — 
252(2); “unrelated group” — 251(4). 


251.1 (1) Definition of “affiliated persons” — For 
the purposes of this Act, “affiliated persons”, or persons 
affiliated with each other, are 


(a) an individual and a spouse or common-law partner 
of the individual; 


(b) a corporation and 
(i) a person by whom the corporation is controlled, 


(11) each member of an affiliated group of persons 
by which the corporation is controlled, and 


(111) a Spouse or common-law partner of a person 
described in subparagraph (i) or (ii); 


(c) two corporations, if 


(i) each corporation is controlled by a person, and 
the person by whom one corporation is controlled 
is affiliated with the person by whom the other cor- 
poration is controlled, ) 


(11) one corporation is controlled by a person, the 
other corporation is controlled by a group of per- 
sons, and each member of that group is affiliated 
with that person, or 


(iii) each corporation is controlled by a group of 
persons, and each member of each group is affili- 
ated with at least one member of the other group: 


(d) a corporation and a partnership, if the corporation 
is controlled by a particular group of persons each 
member of which is affiliated with at least one mem- 
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ber of a majority-interest group of partners of the part- 
nership, and each member of that majority-interest 
group is affiliated with at least one member of the par- 
ticular group; 

(e) a partnership and a majority interest partner of the 
partnership; and 


(f) two partnerships, if 


(i) the same person is a majority-interest partner of 
both partnerships, 


(11) a majority-interest partner of one partnership is 
affiliated with each member of a majority-interest 
group of partners of the other partnership, or 

(111) each member of a majority-interest group of 
partners of each partnership is affiliated with at 


least one member of a majority-interest group of 
partners of the other partnership. 


Proposed Amendment — 251.1(1) — Trusts — 


Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Affiliated Persons Rules and T FUSS. 


(19) That, for the purposes of determining after. March 2 


: 2004 


2 


whether persons (including rors are affiliated within ime 


meaning of section 251.1 of the Act, 


(a) subsection 104(1) of the Act, nhac ok treats a net 


erence to a trust as including a reference to the trustee or 
other persons who own or on me trust: ees ‘not 


apply; 
(b) a person be affiliated with a ‘trust ic the person 


_ (i) is a majority interest beneficiary of the ‘trust, or. : . 


(ii) would, if this paragraph were read without. reference 


to this subparagraph, be ainlated wath a EY 2 ipterest 


beneficiary of the trust; and . 
(c) two trusts be affiliated with eich other. at any time if a 


contributor to one trust is affiliated with a contributor to the 


other trust, and 


Ga majority interest beneficiary Ae one trust is. ‘or is cae 
filiated with, a emay interest Ssaguaes of the other 
trust, _ eo | 


(ii) a majority ‘terest denna af one trust is écaffiliated 


_ with each member of a mederiiy Mitesh BTOUP, af benefi- 


claries of the other trust,or... 


(ili) each member of a hoiceiantcion's group of benefi- 
ciaries of each trust is affiliated with at least one member 
of a majority-interest group of ee of uy other 
trust. — 


(20) That, after March 22, 2004, for the purposes’ of subsection 


251.1C1) of the Act, 


(a) a “contributor” to a trust include a person wae tos at any 
time made a loan or transfer of property, either directly or 
indirectly, in any manner whatever, to or for the benefit of 
the trust other than, where the person deals at arm’s length 
with the trust at that time, and is not, immediately after that 
time, a majority interest beneficiary of the trust, 


(i) a loan made at a reasonable rate of interest, or 
(ii) a transfer made for fair market value consideration; 


(b) a “majority interest coe mnie of a trust at any time 
mean a person, 


(i) the fair market value of whose beneficial interest, if 
any, in the income of the trust at that time together with 
the income interests in the trust of all persons with whom 
the person is affiliated, is greater than 50% of the fair 
market value of all the income interests in the trust at that 
time, or 


(ii) the fair market value of whose beneficial interest, if 
any, in the capital of the trust at that time, together with 
the capital interests in the trust of all persons with whom 
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_ the person is affiliated, is greater than 50% of the fair 
market value of all the — interests in the trust at that 
__ time; 


io a majority interest group of beheficiaties” of a trust at 
any time mean a group of persons each of whom is benefi- 
- dally interested i in the trust at that time such that 


. (i) if one person held the interests of all members of the 
group, that person would be a MOR interest benefici- 
ary of the: trust, and — _ 


— (ii) ae any “member of he group were not a member, the 
a test described i in subparagraph (i) would not be met; and 


_ (a) for the purposes of determining whether a person is gue 
ae with a trust, 


oO where a right of the person under the trust depends on 

__ the exercise by any person of, or the failure by any person 

_ to exercise, a discretionary power, the power be deemed 

____to have been Hae oe or not exercised, as the case 
_ ‘may be, and 


__ Gi) the beneficial interest of a person in a trust be disre- 

_ garded in determining whether the | person deals at arm’s 

length with the trust if the person would, in the absence 

of the beneficial interest, be considered to deal at arm’s 
ee with ue trust. 


2004: Aff liated Persons Ridles on Trusts 


For many | purposes under the Income Tax Act, it is necessary to 
identify persons who have economic interests in common. For 
example, a person is not permitted to realize a tax loss upon 
transferring a property to a corporation the person controls: since 
the person indirectly retains an economic interest in the property, 
any tax Tecognition for such losses would be premature. 


The Act includes several sets of rules: that establish the circum- 
stances in which persons are considered to share economic inter- 


ests. These include rules on related persons, associated corpora- 


tions, connected corporations and affiliated persons — the last of 
which is the standard that applies in respect of losses. 


The existing affiliated persons rules do not deal comprehensively 
with trusts, and this can produce results at odds with the underly- 
ing intent of the rules that affect loss realizations. On the one 
hand, losses on true economic dispositions of property involving 
trusts are in some cases denied. For example, a trust having as its 
trustee a commercial trust company, and a brokerage firm con- 
trolled by the same financial institution that controls the commer- 
cial trust company, might be affiliated under the existing rules, 
even if the trust has no other connection to the group. As a result, 
tax recognition of losses arising from a sale of shares ee the trust 
to the brokerage would be deferred. 


On the other hand, losses may be claimed on dispositions where 
use of a trust allows a taxpayer to retain an economic interest in 
the transferred property. For example, a taxpayer might be able 
to claim a loss under the present regime on a transfer of property 
to a trust of which he or = is the) sole. beneficiary (but not the 
trustee). 


These results are inappropriate and inconsistent with how the 
rules apply to dispositions opted aes corporations and, particu- 
larly, partnerships. 


The budget proposes to expand, for the purposes of the Act, the 
scope of the affiliated persons rules to deal more fully with 
trusts. This will be done in a manner that is generally consistent 
with how the rules apply to partnerships. Not only will this en- 
sure that the loss deferral rules apply as intended to property dis- 
positions involving trusts, but it will also improve the application 
of other rules that use the affiliation standard, such as those con- 
cerning non-resident persons who receive investment advice 
from Canadian service providers. 


Budget 2004 proposes that, after March 22, 2004, a trust will be 
affiliated with any of its beneficiaries who is entitled to a major- 
ity of the trust income or capital, and generally also with any 
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person affiliated with such a beneficiary. After March 22, 2004, 
two trusts will be affiliated if two conditions are met: — 


¢ A person who has contributed property to one of the trusts on 
a non-arm’s length basis or for inadequate consideration is 
affiliated with any such person in respect of the other trust. 


* Beneficiaries that enjoy a majority of the income or 
the trusts are affiliated. 


In the case of a discretionary trust, these new rules w 
if any discretion of any person in respect of the tru 
fully exercised (or not exercised, as the case may be) 
of each person who is a potential beneficiary of the discretion. 


Related Provisions: 251.1(3), (4) 
256(6), (6.1) — Meaning of “controlled”. 

History: Subsec. 251.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Subsec. 251.1(1) added by 1998, c. 19, s. 243, applicable after April 26, 
1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corpora- 
tion under subsection 85(1). 


Definitions and interpretation; 


1.T. Technical News: No. 9 (loss consolidation within a corporate 
group — “affiliated” test to apply). 


(2) Affiliation where amalgamation or merger — 
Where at any time 2 or more corporations (in this subsec- 
tion referred to as the “predecessors”) amalgamate or 
merge to form a new corporation, the new corporation 
and any predecessor are deemed to have been affiliated 
with each other where they would have been affiliated 
with each other immediately before that time if 


(a) the new corporation had existed immediately 
before that time; and 


(b) the persons who were the shareholders of the new 
corporation immediately after that time had been the 
shareholders of the new corporation immediately 
before that time. 


History: Subsec. 251.1(2) added by 1998, c. 19, s. 243, applicable after 
April 26, 1995. 


(3) Definitions — The definitions in this subsection ap- 
ply in this section. 


“affiliated group of persons’”’ means a group of persons 
each member of which is affiliated with every other 
member. 


“controlled” means controlled, directly or indirectly in 
any manner whatever. 

Related Provisions: 256(5.1), (6.2) Controlled directly or indi- 
rectly — control in fact. 


“‘majority-interest group of partners” of a partnership 
means a group of persons each of whom has an interest in 
the partnership such that 


(a) if one person held the interests of all members of 
the group, that person would be a majority interest 
partner of the partnership; and 


(b) if any member of the group were not a member, 
the test described in paragraph (a) would not be met. 


History: Subsec. 251.1(3) added by 1998, c. 19, s. 243, applicable after 
April 26, 1995. 


(4) Interpretation — For the purposes of this section, 
(a) persons are affiliated with themselves; and 
(b) a person includes a partnership. 


History: Subsec. 251.1(4) added by 1998, c. 19, s. 243, applicable after | 


April 26, 1995. 


| 
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Definitions [s. 251.1]: “affiliated” —251.1(1), (4)(a); “affiliated 
group” — 251.1(3); “common-law partner” -— 248(1); “control”, “con- 
trolled’ — 256(6), (6.1); “controlled directly or indirectly” — 256(5.1), 
(6.2); “corporation” — 248(1), Interpretation Act 35(1); “individual” — 
248(1); “majority-interest group of partners” — 251.1(3); “majority inter- 
est partner” — 248(1); “person” — 248(1), 251.1(4)(b). 


252. (1) Extended meaning of “child” — In this Act, 
words referring to a child of a taxpayer include 


(a) a person of whom the taxpayer is the natural parent 
whether the person was born within or outside 
marriage; 

(b) a person who is wholly dependent on the taxpayer 
for support and of whom the taxpayer has, or immedi- 
ately before the person attained the age of 19 years 
had, in law or in fact, the custody and control; 


(c) a child of the taxpayer’s spouse or common-law 
partner; 


(d) an adopted child of the taxpayer; and 


(e) a spouse or common-law partner of a child of the 
taxpayer. 
Related Provisions: 70(10) — Extended meaning of “child” for certain 
purposes; 75.1(2) — Extended meaning of “child”; 110.6(1) — Extended 
meaning of “child” for purposes of capital gains exemption. 


History: Subsec. 252(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner’. 


1.T. Application Rules: 20(1.11) (extended meaning of “child” re dispo-- 
sition of depreciable property owned since before 1972); 26(20) (extended 
meaning of “child” re transfer of farmland owned since before 1972). 


Interpretation Bulletins: IT-268R4: Jnter vivos transfer of farm pro- 
perty to child; IT-349R3: Intergenerational transfers of farm property on 
death; IT-394R2: Preferred beneficiary election; IT-495R2: Child care ex- 
penses; IT-513R: Personal tax credits; IT-516R2: Tuition tax credit. 
(2) Relationships — In this Act, words referring to 
(a) a parent of a taxpayer include a person 
(1) whose child the taxpayer 1s, 


(11) whose child the taxpayer had previously been 
within the meaning of paragraph (1)(b), or 
(i111) who is a parent of the taxpayer’s spouse or 
common-law partner; 

(b) a brother of a taxpayer include a person who is 


(i) the brother of the taxpayer’s spouse or common- 
law partner, or 


(11) the spouse or common-law partner of the tax- 
payer’s sister; 
(c) a sister of a taxpayer include a person who is 


(i) the sister of the taxpayer's spouse or common- 
law partner, or 


(11) the spouse or common-law partner of the tax- 
payer’s brother; 


(d) a grandparent of a taxpayer include a person who 
is 


(i) the grandfather or grandmother of the tax- 
payer’s spouse or common-law partner, or 


(11) the spouse or common-law partner of the tax- 
payer’s grandfather or grandmother; 


(e) an aunt or uncle of a taxpayer include the spouse or 
common-law partner of the taxpayer’s aunt or uncle, 
as the case may be; 


(f) a great-aunt or great-uncle of a taxpayer include the 
spouse or common-law partner of the taxpayer’s great- 
aunt or great-uncle, as the case may be; and 
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(g) a niece or nephew of a taxpayer include the niece 
or nephew, as the case may be, of the taxpayer’s 
spouse or common-law partner. 


Related Provisions: 252(1) — Extended meaning of “child”. 


History: Subsec. 252(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in 
the History to 248(1)“common-law partner”. 


Paras. 252(2)(e) and (f) amended by 2000, c. 12, subsec. 141(1), applica- 
ble to 2001 et seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner’. The paras. for- 
merly read: 


(e) an aunt or great-aunt of a taxpayer include the spouse of the 
taxpayer’s uncle or great-uncle, as the case may be; 


(f) an uncle or great-uncle of a taxpayer include the spouse of the 
taxpayer’s aunt or great-aunt, as the case may be; and 


Subsec. 252(2) amended by 1994, c. 7, Sch. VI (1993, c. 24), subsec. 
140(1), applicable after 1992. Subsec. (2) formerly read: 


(2) Definitions concerning parents and other relatives — In this 
Act, words referring to a parent of a taxpayer include a person 
whose child the taxpayer is, in the taxation year in respect of which 
the expression is being employed, within the meaning of subsection 
(1) or whose child the taxpayer had previously been within the 
meaning of paragraph (1)(b),.and 


(a) “brother” 


(b) “grandparent” 
ther-in-law; 


includes brother-in-law; 


includes grandmother-in-law and grandfa- 


(c) “parent” includes mother-in-law and father-in-law; and 
(d) “sister” includes sister-in-law. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm 
property on death; IT-513R: Personal tax credits; IT-516R2: Tuition tax 
credit. 


(3) Extended meaning of “spouse” and “former 
spouse” — For the purposes of paragraph 56(1)(b), sec- 
tion 56.1, paragraphs 60(b) and (j), section 60.1, subsec- 
tions 70(6) and (6.1), 73(1) and (5) and 104(4), (5.1) and 
(5.4), the definition “pre-1972 spousal trust” in subsection 
108(1), subsection 146(16), subparagraph 146.3(2)(N(v), 
subsections 146.3(14), 147(19), 147.3(5) and (7) and 
148(8.1) and (8.2), the definition “small business pro- 
perty” in subsection 206(1), subparagraph 210(c)(i1) and 
subsections 248(22) and (23), “spouse” and “former 
spouse” of a particular individual include another indivi- 
dual of the opposite sex who is a party to a voidable or 
void marriage with the particular individual. 


Proposed Amendment — -252(3) — — Reference 
to 210(c)(ii) 


Department of Finance Technical Notes 
210(1)“designated beneficiary”), February 27, 2004: It 
also will be proposed to amend subsection 252(3) so that the ref- 
erence in that subsection to existing subparagraph 210(c)(ii) is 
changed to a reference to new subparagraph (c)(ii) of the defini- 
tion “designated beneficiary” i in subsection 210(1). 


These amendments apply to the 1996 and subsequent taxation 
years 


Related Provisions: 147.1(1) — RPP — Definition of spouse; Reg. 
8500(5) — Rule in 252(3) applies to Regs. 8500-8520. 


History: Subsec. 252(3) amended by 2003, c. 15, s. 89, applicable after 
2003. The subsec. formerly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1, 
paragraphs 60(b), (c) and (j), section 60.1, subsections 70(6) and 
(6.1), 73(1) and (5) and 104(4), (5.1) and (5.4), the definition “pre- 
1972 spousal trust” in subsection 108(1), subsection 146(16), sub- 
paragraph 146.3(2)(f)(iv), paragraph 146.3(14)(b), subsections 
147.3(5) and (7) and 148(8.1) and (8.2), the definition “small busi- 
ness property” in subsection 206(1), subparagraph 210(c)(ii) and 
subsections 248(22) and (23), “spouse” and “former spouse” of a 
particular individual include another individual of the opposite sex 


S. 252 


who is a party to a voidable or void marriage with the particular 
individual. 


Subsec. 252(3) amended to add the words “the definition “small business 
property” in subsection 206(1)” by 2000, c. 19, s. 69, applicable to 1998 et 
seq. 

Subsec. 252(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
140(2), applicable to 1991 et seg. Subsec. (3) formerly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1, 
paragraphs 60(b), (c) and (j), section 60.1, subsections 73(1) and 
146(16), subparagraph 146.3(2)(f)(iv), paragraph 146.3(14)(b), sub- 
sections 147.3(5) and (7) and 148(8.1) and (8.2), subparagraph 
210(c)(i) and subsections 248(22) and (23), “spouse” and “former 
spouse” include a party to a voidable or void marriage, as the case 
may be. 


Subsec. 252(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 196, 
applicable after 1989. Subsec. 252(3) formerly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1, 
paragraphs 60(b), (c) and (j), section 60.1, subsections 73(1) and 
146(16), subparagraph 146.3(2)(f)(iv), paragraph 146.3(14)(b), sub- 
sections 147.3(5) and (7) and 148(8) and subparagraph 210(c)(ii), 
“spouse” and “former spouse” include a party to a voidable or void 
marriage, as the case may be. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT- 
307R3: Spousal registered retirement savings plans; IT-325R2: Property 
transfers after separation, divorce and annulment. 


(4) [Repealed.] 


History: Subsec. 252(4) repealed by 2000, c. 12, subsec. 141(2), applica- 
ble to 2001 ef seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)““common-law partner”. Subsec. 252(4) 
formerly read: 


(4) Idem — In this Act, 


(a) words referring to a spouse at any time of a taxpayer include 
the person of the opposite sex who cohabits at that time with 
the taxpayer in a conjugal relationship and 


(i) has so cohabited with the taxpayer throughout. a 12- 
»,»month period ending before that time, or 


Gi) would be a parent of a child of whom the taxpayer 
would be a parent, if this Act were read without reference 
to paragraph (1)(e) and subparagraph (2)(a)(ii1) 


and, for the purposes of this paragraph, where at any time the 
taxpayer and the person cohabit in a conjugal relationship, they 
shall, at any particular time after that time, be deemed to be 
cohabiting in a conjugal relationship unless they were not co- 
habiting at the particular time for a period of at least 90 days 
that includes the particular time because of a breakdown of their 
conjugal relationship; 


(b) references to marriage shall be read as if a conjugal relation- 
ship between 2 individuals who are, because of paragraph (a), 
spouses of each other were a marriage; 


(c) provisions that apply to a person who is married apply to a 
person who is, because of paragraph (a), a spouse of a taxpayer; 
and 
(d) provisions that apply to a person who is unmarried do not 
apply to a person who is, because of paragraph (a), a spouse of 
a taxpayer. 
Subpara. 252(4)(a)(ii) amended by 1998, c. 19, s. 244, applicable after 
1992. Subpara. 252(4)(a)(i1) formerly read:. 

(ii) is a parent of a child of whom the taxpayer is a parent (other- 
wise than because of the application of subparagraph (2)(a)(111)) 
Subpara. 252(4)(a)(ii) substituted by 1994, c. 21, s. 112, applicable after 

1992. That subpara. formerly read: 


(ii) is a parent of a child of whom the taxpayer is a parent 


Subsec. 252(4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
140(3), applicable after 1992. 


Selected Cases [subsec. 252(4)]: Rosenberg y. 
[2000] 2 C.T.C, 83 (Ont CA); rev’g 


Canada (A.-G.), 
[2000] 2 C.T.C. 78 (Ont Gen Diy) 


(“Spouse” includes same sex). 

Definitions [s. 252]: “common-law _ partner” — 248(1); “former 
spouse” — 252(3); “person” — 248(1); “taxpayer” — 248(1). 
Interpretation Bulletins [s. 252]: IT-419R2: Meaning of “arm’s 


length”. 
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Forms [s. 252]: RC4108: Registered charities and the Income Tax Act 
[guide]. 


252.1 Union [as] employer — All the structural units 
of a trade union, including each local, branch, national 
and international unit, shall be deemed to be a single em- 
ployer and a single entity for the purposes of the provi- 
sions of this Act and the regulations relating to 


(a) pension adjustments and past service pension ad- 
justments for years after 1994; 


(b) the determination of whether a pension plan is, in a 
year after 1994, a multi-employer plan or a specified 
multi-employer plan (within the meanings assigned by 
subsection 147.1(1)): 


(c) the determination of whether a contribution made 
under a plan or arrangement is a resident’s contribu- 
tion (within the meaning assigned by subsection 
207.6(5.1)); and 


(d) the deduction or withholding and the remittance of 
any amount as required by subsection 153(1) in re- 
spect of a contribution made after 1991 under a retire- 
ment compensation arrangement. 


Related Provisions: Reg. 6804(3) — Election by union re foreign pen- 
sion plan. 


History: S. 252.1 added by 1994, c. 21, s. 113, applicable after October 8, 
1986. 


Definitions [s. 252.1]: “amount” — 248(1); 
147.1(1), Reg. 8500(1), 8510(1); “past service pension adjustment” — 
248(1), Reg. 8303(1); “pension adjustment” — 248(1), Reg. 8301(1); “re- 
tirement compensation arrangement’ — 248(1); “specified multi-em- 
ployer plan” — 147.1(1), Reg. 8510(2), (3). 


“multi-employer plan” — 


253. Extended meaning of “carrying on business” 
[in Canada] — For the purposes of this Act, where in a 
taxation year a person who is a non-resident person or a 
trust to which Part XII.2 applies 


(a) produces, grows, mines, creates, manufactures, 
fabricates, improves, packs, preserves or constructs, in 
whole or in part, anything in Canada whether or not 
the person exports that thing without selling it before 
exportation, 


(b) solicits orders or offers anything for sale in Canada 
through an agent or servant, whether the contract or 
transaction is to be completed inside or outside Can- 
ada or partly in and partly outside Canada, or 


(c) disposes of 


(1) Canadian resource property, except where an 
amount in respect of the disposition is included 
under paragraph 66.2(1)(a) or 66.4(1)(a), 


(11) property (other than depreciable property) that 
is a timber resource property or an interest therein 
or option in respect thereof, or 


(111) property (other than capital property) that is 
real property situated in Canada, including an inter- 
est therein or option in respect thereof, whether or 
not the property is in existence, 


the person shall be deemed, in respect of the activity or 
disposition, to have been carrying on business in Canada 
in the year. 

Related Provisions: 115.2 — Non-resident investment or pension fund 


deemed not to be carrying on business in Canada for certain purposes; 
248(4) — Meaning of “interest in real property”. 


History: S. 253 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 197, 
applicable to 1990 et seq. except that, with respect to dispositions occur- 
ring before February 21, 1990 and dispositions occurring’ after February 


20, 1990 pursuant to agreements in writing entered into before February | 


Income Tax Act 


21, 1990, s. 253 shall be read without reference to para. (c) and the expres- 
sion “in respect of the activity or disposition”. S. 253 formerly read; 


253. Where, in a taxation year, a non-resident person 


(a) produced, grew, mined, created, manufactured, fabricated, 
improved, packed, preserved or constructed, in whole or in part, 
anything in Canada whether or not the person exported that 
thing without selling it prior to exportation, or 


(b) solicited orders or offered anything for sale in Canada 
through an agent or servant whether the contract or transaction 
was to be completed inside or outside Canada or partly in and 
partly outside Canada, 


the person shall be deemed, for the purposes of this Act, to have 
been carrying on business in Canada in the year. 


Selected Cases [s. 253]: R. v. Gurd’s Products Co. Ltd., [1985] 2 
C.T.C. 85 (FCA); leave to appeal to SCC refused (1985), 64 N.R. 156 
(note), (sub nom. Gurd’s Products Co. v. MNR) (Canadian subsidiary 
through which U.S. parent conducted business with Iraq was carrying on 
business in Canada and deemed resident); Sudden Valley Inc. v. R., [1976] 
C.T.C. 775 (FCA) (Canadian advertising of U.S. real estate was an invita- 
tion to treat, not an offer; no business carried on in Canada). 


Definitions [s. 253]: “amount”, “business” — 248(1); “Canada” — 255; 
“Canadian resource property” — 66(15), 248(1); “capital property” — 54, 
248(1); “depreciable property” — 13(21), 248(1); “interest” — in real pro- 
perty 248(4); “non-resident”, “person”, “property” — 248(1); “servant” — 
248(1)“employment”; “taxation year’? — 249; “timber resource pro- 
perty” — 13(21), 248(1). 


Interpretation Bulletins [s. 253]: IT-420R3: Non-residents — income 
earned in Canada. 


253.1 Investments in_ limited partnerships — 
[deemed not carrying on business] — For the pur- 
poses of subparagraph 108(2)(b)(ii), paragraphs 
130.1(6)(b), 131(8)(b), 132(6)(b) and 149(1)(0.2), the 
definition “private holding corporation” in subsection 
191(1) and regulations made for the purposes of 
paragraphs 149(1)(0.3) and (0.4), where a trust or corpo- 
ration holds an interest as a member of a partnership and, 
by operation of any law governing the arrangement in re- 
spect of the partnership, the liability of the member as a 
member of the partnership is limited, the member shall 
not, solely because of its acquisition and holding of that 
interest, be considered to carry on any business or other 
activity of the partnership. 


353. A is to es as follows: 


253. 1 For the parpdses of eileen 108(2)(0)4i), paragraphs 
130.1(6)(b), 131(8)(b), 132(6)(b), 146.1(2.1)(c) and 149(1)(0.2), 
the definition “private holding corporation” in subsection 191(1 

and regulations made for the purposes of paragraphs 149(1)(0.3)_ 
_ and (0.4), if a trust or corporation is a member of a partnership. 
and, by operation of any law governing the arrangement in re- 


1746 


Part X VII — Interpretation 


spect of the partnership, the liability of the member as a member 

of the partnership is limited, the member is deemed 
(a) to undertake an investing of its funds because of its acqui- 
sition and holding of i its interest as a Hegel g! oft the’ er 
ship; and 


(b) not to carry on any business or other aay of “the. 
partnership. 


Technical Notes (December 20, 2002): Section 253. vag 

plies for specified provisions of the Act and Regulations where 

a trust or corporation holds an interest as a limited canal in ae 
limited partnership. It provides that the trust or corpor. : 
not, solely because of its acquisition and holding of the limited © 
partnership interest, be considered to carry on any business alge 
other activity of the partnership. . 


Section 253.1 is amended so that it also applies fae the: purpose 
of paragraph 146.1(2.1)(c), which provides that the registration 
of a registered education savings plan (RESP) is revocable if a 
trust governed by the plan carries on a business. The amend-. 
ment to section 253.1 ensures that the acquisition and holding 
of a limited partnership interest by an RESP trust does not 
jeopardize the registered status of the plan, Bs the inter- 
est Is a qualified investment for the trust. 


Letter from Dept. of TFN: a cama 202: or 
Dear [xxx] 


This is in reply to your fa of ere 2. 2001, Teg 2 
anomaly that arises in connection with limited partnership i in- 
vestments by registered education snes Blass os Ire- 
gret the delay in reply. 


Paragraph 146.1(2.1)(c) of the. dnoome Tax Act crowds that ; 
the registration of an RESP is revocable if a trust governed by . 
the plan begins carrying on a business. You are concerned that 
this rule effectively prevents RESP trusts from acquiring and 
holding units of publicly listed limited partnerships. If an RESP 
trust were to acquire such a unit, the registration of the plan 
would be revocable because the trust would be considered to be 
carrying on a business. . : 


We agree that this. feaylti 1s eee ce. We wil recom: nend o 
the Minister of Finance that the Act be amended to ensure the 

acquisition and holding of a limited partnership unit by an- 
RESP trust does not jeopardize the registered status of the plan, 
provided the unit is a qualified investment for the trust. We will — 
recommend that the amendment apply as as me ole gee: of 
subsection 146.1(2. 1). 


I trust this addresses your concerns and thank you for - writing. : 
Yours sincerely, ! ‘ i 


Brian Ernewein, Director, Tax Legislation Division, Tax 
Policy Branch 


_¢.c.: Patricia Spice, Registered Plans Directorate, CCRA — 


History: S. 253.1 added by 2001, c. 17, s. 193, applicable after 1992, 
except that for taxation years that end after December 16, 1999 and before 
2003, the section shall be read. as follows: 


253.1 For the purposes of subparagraph 108(2)(b)(ii), paragraphs 
130.1(6)(b), 131(8)(b), 132(6)(b) and 149(1)(0.2), the definition 
“private holding corporation” in subsection 191(1) and regulations 
made for the purposes of paragraphs 149(1)(0.3) and (0.4), where a 
trust or corporation is a member of a partnership and, by operation 
of any law governing the arrangement in respect of the partnership, 
the liability of the member as a member of the partnership is lim- 
ited, the member is deemed 
(a) to undertake an investing of its funds because of its acquisi- 
tion and holding of its interest as a member of the partnership; 
and 
(b) not to carry on any business or other activity of the 
partnership. 
Definitions [s. 253.1]: “business” — 248(1); 
Interpretation Act 35(1); “regulation” — 248(1); 
248(1), (3). 


“corporation” — 248(1), 
“trust” — 104(1), 


254. Contract under pension plan — Where a docu- 
ment has been issued or a contract has been entered into 


S: 255 


before July 31, 1997 purporting to create, to establish, to 
extinguish or to be in substitution for, a taxpayer’s right 
to an amount or amounts, immediately or in the future, 
out of or under a superannuation or pension fund or plan, 


(a) if the rights provided for in the document or con- 
tract are rights provided for by the superannuation or 
pension plan or are rights to a payment or payments 
out of the superannuation or pension fund, and the tax- 
payer acquired an interest under the document or in 
the contract before that day, any payment under the 
document or contract is deemed to’be a payment out of 
or under the superannuation or pension fund or plan 
and the taxpayer is deemed not to have received, by 
the issuance of the document or entering into the con- 
tract, an amount out of or under the superannuation or 
pension fund or plan; and 


(b) ifthe rights created or established by the document 
or contract are not rights provided for by the superan- 
nuation or pension plan or a right to payments out of 
the superannuation or pension fund, an amount equal 
to the value of the rights created or established by. the 
document or contract shall be deemed to have been re- 
ceived by the taxpayer out of or under the superannua- 
tion or pension fund or plan when the document was 
issued or the contract was entered into. © 


Related Provisions: 60(j.2) — Transfer to spousal RRSP; 147.3(10) — 
Taxation of amount transferred; 147.4(2) — Amendment to RPP annuity 
contract; 147.4(3) — Substitution of. new RPP annuity contract; 
147.4(4) — Conversion of pension rights before 1997 to annuity contract 
commencing after age 69. 


History: The portion of s. 254 before para. (b) amended by 1998, c. 19, s. 
245, applicable after July 30, 1997. The portion formerly read: 


254. For greater certainty it is hereby declared that, where a docu- 
ment has been issued or a contract entered into (either before, on or 
after September 15, 1953) purporting to create, to establish, to ex- 
tinguish or to be in substitution for, a taxpayer’s right to an amount 
or amounts, immediately or in the future, out of or under a superan- 
nuation or pension fund or plan, 


(a) if the rights provided for in the document or contract are 
rights provided for by the superannuation or pension plan or are 
rights to a payment or payments out of the superannuation or 
pension fund, any payment under the document or contract is a 
payment out of or under the superannuation or pension fund or 
plan and the taxpayer shall be deemed not to have received, by 
the issuance of the document or entering into the contract, an 
amount out of or under the superannuation or pension fund or 
plan; and 


Definitions [s. 254]: 
Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


Information Circulars: 72-13R8: Employees’ pension plans; 74-iRS: 
Form T2037 — Notice of purchase of annuity with “plan” funds, 


“amount”, “taxpayer” — 248(1). 


Forms: T2037: Notice of purchase of annuity with “plan” funds. 


255. “Canada” — For the purposes of this Act, “Can- 
ada” is hereby declared to include and to have always 
included 


(a) the sea bed and subsoil of the submarine areas ad- 
jacent to the coasts of Canada in respect of which the 
Government of Canada or of a province grants a right, 
licence or privilege to explore for, drill for or take any 
minerals, petroleum, natural gas or any related hydro- 
carbons; and 


(b) the seas and airspace above the submarine areas 
referred to in paragraph (a) in respect of any activities 
carried on in connection with the exploration for or 
exploitation of the minerals, petroleum, natural gas or 
hydrocarbons referred to in that paragraph. 
Related Provisions: |127(9)qualified property” closing words — “Can- 
ada” includes prescribed offshore region for certain investment tax credit 


1747 


S. 255 


purposes; 248(1)“corporation incorporated in Canada” — “Canada” in- 
cludes areas before they were part of Canada; 250 — Extended meaning 
of “resident in Canada”; 253 — Extended meaning of “carrying on busi- 
ness in Canada”; Income Tax Conventions Interpretation Act s. 5 — 
Meaning of “Canada” for treaty purposes; Interpretation Act 8(2.1), 
(2.2) — Application to exclusive economic zone and continental shelf; /n- 
terpretation Act 35(1) — “Canada” includes internal waters and territorial 
seas; Canada-U.S. Tax Treaty:Art. Il:1(a) — Meaning of “Canada” for 
treaty purposes. 

Definitions [s. 255]: “mineral” — 248(1); “province”. — Interpretation 
Act 35(1). 

Interpretation Bulletins: IT-494: Hire of ships and aircraft from non- 
residents. 


256. (1) Associated corporations — For the purposes 
of this Act, one corporation is associated with another in a 
taxation year if, at any time in the year, 


(a) one of the corporations controlled, directly or indi- 
rectly in any manner whatever, the other; 


(b) both of the corporations were controlled, directly 
or indirectly in any manner whatever, by the same per- 
son or group of persons; 


(c) each of the corporations was. controlled, directly or 
indirectly in any manner whatever, by a person and the 
person who so controlled one of the corporations was 
related to the person who so controlled the other, and 
either of those persons owned, in respect of each cor- 
poration, not less than 25% of the issued shares of any 
class, other than a specified class, of the capital stock 
thereof; 


(d) one of the corporations was controlled, directly or 
indirectly in any manner whatever, by a person and 
that person was related to each member of a group of 
persons that so controlled the other corporation, and 
that person owned, in respect of the other corporation, 
not less than 25% of the issued shares of any class, 
other than a specified class, of the capital stock 
thereof; or 


(e) each of the corporations was controlled, directly or 
indirectly in any manner whatever, by a related group 
and each of the members of one of the related groups 
was related to all of the members of the other related 
group, and one or more persons who were members of 
both related groups, either alone or together, owned, in 
respect of each corporation, not less than 25% of the 
issued shares of any class, other than a specified class 
of the capital stock thereof. 


Related Provisions:  18(2.2)-(2.4) — Associated corps — share 
$1,000,000 base level deduction; 37(9.5) — Extended meaning of “associ- 
ated” for SR&ED specified-employee payment limitation; 125(2)-(4) — 
Associated corps share $200,000 income limit for small business deduc- 
tion; 127(10.2)-(10.4) — Associated corps share $2,000,000 expenditure 
limit for investment tax credit; 127.1(2)— Associated corps share 
$200,000 taxable income limit to be qualifying corps for refundable in- 
vestment tax credit; 128(1)(f) — Bankrupt corporation deemed not associ- 
ated; 129(6) — Investment income from associated corporation deemed 
active business income; 157(1)(b)(i)(D)(ID — Later final payment of tax 
where associated corps’ taxable incomes do not exceed $200,000; 
191.1(2)-(4) — Associated corps share dividend allowance for Part VI.1 
tax; 256(1.1) — “Specified ‘class” defined; 256(1.2) — Control, etc.,; 
256(1.5) — Person deemed related to self; 256(5.1),- (6.2) — Control in 
fact; 256(6.1) — Simultaneous control by different persons. 


Selected Cases [subsec. 256(1)]: Société Fonciére D’ Investissement, 
[1996] 3 C.T.C. 2537 (TCC) (Notion of de facto control implicit in statu- 
tory language); Holiday Luggage Mfg. Co. Inc. et al. v. R., [1987] 1 
C.T.C. 23 (FCTD) (Non-resident not a “corporation” for purposes of 
provision); R. v. Fast, B.B., & Sons Distributors Ltd.,, [1986] 1 C.T.C. 299 
(FCA) (Where only one member of related group owned shares of two 
corporations, related group, gua group, did not own shares of the 
corporations); Special Risks Holdings Inc. v. R., [1986] 1 C.T.C. 201 
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(FCA) (Corporation not dealing at arm’s length with another corporation 
was in de facto control of the latter); R. v. Imperial General Properties 
Ltd., [1985] 2 C.T.C. 299 (SCC) (Shareholder with only 50% of voting 
rights had power to wind up company; held to control company); Rostal 
Sales Agency Ltd. v. R., [1983] C.T.C. 5 (FCTD) (Trust settlor without 
power to remove trustee had no control over shares owned by trust); 
Southside Car Market Ltd. et al. v. R., [1982] C.T.C. 214 (RFCTD) (Corpo- 
ration cannot be controlled by both “the same person” and by a “group of 
persons”); Entrepot Métropolitain de Meubles Ltée v. MNR, [1981] C.T.C. 
425 (FCTD) (Where a group of shareholders holds enough shares to have 
right to control company, actual control need not be exercised for provi- 
sion to apply); Imperial General Properties Ltd. v. R., [1981] C.T.C. 331 
(FCTD); aff'd [1983] C.T.C. 27, (sub nom. R. v. Imperial General 
Properties. Lid. ),.{FCA);rew d [49851 2 CT .C, 299 (sub none) Roe 
Imperial General Properties Ltd.) (SCC) (Two companies not associated 
where one held 50% of voting shares of the other while remaining shares 
held by group of other shareholders); Fawcett, H.A., & Son Ltd. v. R., 
[1980] C.T.C. 293 GRCA) (Where father’s shares inherited two days before 
father’s fiscal year-end, companies controlled by son associated with those 
controlled by father in taxation year of father’s death); Regal Wholesale 
Ltd. v. R., [1977] C.T.C. 202 (FCA) (Beneficial ownership of shares trans- 
ferred without registration of change); R. v. Alroy Industries Ltd., [1976] 
C.T.C. 388 (FCTD) (Companies associated where one held irrevocable 
option to buy all shares of other); Danalan Investments Ltd. v. MNR, 
[1973] C.T.C. 251 (FCTD) (Three companies associated where majority 
of shares of each held by individual and his nominees); Allied Farm 
Equipment Ltd. v. MNR, {1972] C.T.C. 619 (FCA) (Non-resident company 
not a “corporation” for purposes of provision); MNR vy. Werner, Fritz, Ltd., 
[1972] C.T.C. 274 (RCTD) (Shares deemed owned by a third party by vir- 
tue of an option to purchase shares continue to belong to potential vendor 
for purposes of associated corporations provisions until option exercised); 
International Iron & Metal Co. Ltd. v. MNR, [1972] C.T.C. 242 (SCC) 
(De jure control sufficient for purposes of associated companies); Madill, 
S., Ltd. v. MNR, [1972] C.T.C. 47 (FCTD) (De jure control by group of . 
persons where shares held indirectly); MNR v. Consolidated Holding Co. 
Ltd., [1972] C.T.C. 18 (SCC) (Companies associated where controlling 
shareholders held. controlling shares of other gua executors and trustees); 
Oakfield Developments (Toronto) Ltd. v. MNR, [1971] C.T.C. 283 (SCC) 
(Forty-three companies associated where group owned 50% of shares of 
each corporation, resulting in group’s capacity to, inter alia, wind up com- 
panies; factors to consider); Angelo-B.C. Distributors Ltd. v. MNR, [1970] 
C.T.C. 138 (Exch.) (Absent direct evidence to contrary, shares presumed 
held for benefit of nominal owners); Donald Applicators Ltd. et al. v. 
MNR, [1969] C.T.C. 98 (Exch.); aff'd [1971] C.T.C. 402 (note) (SCC) 
(Company controlled by and associated with another which held all Class 
B shares of former; although the Class B shares carried no vote for direc- 
tors, they entitled holder to change powers of directors); Vina-Rug 
(Canada) Ltd. v. MNR, [1968] C.T.C. 1 (SCC) (Companies. associated 
once any group of shareholders owns majority of shares of each). 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


Advance Tax Rulings: ATR-13: Corporations not associated. 


(1.1) Definition of “specified class” — For the pur- 
poses of subsection (1), “specified class” means a class of 
shares of the capital stock of a corporation where, under 
the terms or conditions of the shares or any agreement in 
respect thereof, 


(a) the shares are not convertible or exchangeable; 
(b) the shares are non-voting; 


(c) the amount of each dividend payable on the shares 
is calculated as a fixed amount or by reference to a 
fixed percentage of an amount equal to the fair market 
value of the consideration for which the shares were 
issued; 


(d) the annual rate of the dividend on the shares, ex- 
pressed as a percentage of an amount equal to the fair 
market value of the consideration for which the shares 
were issued, cannot in any event exceed, 


(i) where the shares were issued before 1984, the 
rate of interest prescribed for the purposes of sub- 
section 161(1) at the time the shares were issued, 
and 
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(1i) where the shares were issued after 1983, the 
prescribed rate of interest at the time the shares 
were issued; and 


(e) the amount that any holder of the shares is entitled 
to receive on the redemption, cancellation or acquisi- 
tion of the shares by the corporation or by any person 
with whom the corporation does not. deal at arm’s 
length cannot exceed the total of an amount equal to 
the fair market value of the consideration for which 
the shares were issued and the amount of any unpaid 
dividends thereon. 


Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 
deemed related to self. 


History: Para. 256(1.1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 198(1), to substitute subparas. (i) and (ii) for “the prescribed rate 
of interest at the time the shares were issued”, applicable to 1989 et seq. 
Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(1.2) Control, etc. — For the purposes of this subsec- 
tion and subsections (1), (1.1) and (1.3) to (5), 


(a) a group of persons in respect of a corporation 
means any two or more persons each of whom owns 
shares of the capital stock of the corporation; 


(b) for greater certainty, 


(1) a corporation that is controlled by one or more 
members of a particular group of persons in respect 
of that corporation shall be considered to be con- 
trolled by that group of persons, and 


(i1) a corporation may be controlled by a person or 
a particular group of persons notwithstanding that 
the corporation is also controlled or deemed to be 
controlled by another person or group of persons; 


(c) a corporation shall be deemed to be controlled by 
another corporation, a person or a group of persons at 
any time where 


(i) shares of the capital stock of the corporation 
having a fair market value of more than 50% of the 
fair market value of all the issued and outstanding 
shares of the capital stock of the corporation, or 


(i1) common shares of the capital stock of the cor- 
poration having a fair market value of more than 
50% of the fair market value of all the issued and 
outstanding common shares of the capital stock of 
the corporation 


are owned at that time by the other corporation, the 
person or the group of persons, as the case may be; 


(d) where shares of the capital stock of a corporation 
are owned, or deemed by this subsection to be owned, 
at any time by another corporation (in this paragraph 
referred to as the “holding corporation’), those shares 
shall be deemed to be owned at that time by any share- 
holder of the holding corporation in a proportion equal 
to the proportion of all those shares that 


(1) the fair market value of the shares of the capital 
stock of the holding corporation owned at that time 
by the shareholder 
is of 
(ii) the fair market value of all the issued shares of 
the capital stock of the holding corporation out- 
standing at that time; 
(e) where, at any time, shares of the capital stock of a 
corporation are property of a partnership, or are 
deemed by this subsection to be owned by the partner- 
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ship, those shares shall be deemed to be owned at that 
time by each member of the partnership in a propor- 
tion equal to the proportion of all those shares that 


(1) the member’s share of the income or loss of the 
partnership for its fiscal period that includes that 
time 

is of 
(ii) the income or loss of the partnership for its fis- 
cal period that includes that time 


and for this purpose, where the income and loss of the 
partnership for its fiscal period that includes that time 
are nil, that proportion shall be computed as if the 
partnership had had income for that period in. the 
amount of $1,000,000; 


(f) where shares of the capital stock of a corporation 
are owned, or deemed by this subsection to be owned, 
at any time by a trust, 


(i) in the case of a testamentary trust under which 
one or more beneficiaries were entitled to receive 

all of the income of the trust that arose before the 
date of death of one or the last surviving of those 
beneficiaries (in this paragraph referred to as the 
“distribution date’) and no other person could, 
before the distribution date, receive or otherwise 
obtain the use of any of the income or capital of the 
trust, 


(A) where any such beneficiary’s share of the 
income or capital therefrom depends on the ex- 
ercise by any person of, or the failure by any 
person to exercise, any discretionary power, 
those shares shall be deemed to be owned at 
any time before the distribution date by the ben- 
eficiary, and 


(B) where clause (A) does not apply, those 
shares shall be deemed to be owned at any time 
before the distribution date by any such benefi- 
ciary in a proportion equal to the proportion of 
all those shares that the fair market value of the 
beneficial interest in the trust of the beneficiary 
is of the fair market value of the beneficial in- 
terests in the trust of all those beneficiaries, 


(11) where a beneficiary’s share of the accumulating 
income or capital therefrom depends on the exer- 
cise by any person of, or the failure by any person 
to exercise, any discretionary power, those shares 
shall be deemed to be owned at that time by the 
beneficiary, except where subparagraph (i) applies 
and that time is before the distribution date, 


(iii) in any case where subparagraph (ii) does not 
apply, a beneficiary shall be deemed at that time to 
own the proportion of those shares that the fair 
market value of the beneficial interest in the trust 
of the beneficiary is of the fair market value of all 
beneficial interests in the trust, except where sub- 
paragraph (i) applies and that time is before the 
distribution date, and, 


(iv) in the case of a trust referred to in subsection 
75(2), the person referred to in that subsection 
from whom property of the trust or property for 
which it was substituted was directly or indirectly 
received shall be deemed to own those shares at 
that time; and 


(g) in determining the fair market value of a share of 
the capital stock of a corporation, all issued and out- 
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standing shares of the capital stock of the corporation 
shall be deemed to be non-voting. 


Related Provisions: 248(5) — Substituted property; 256(1.5) — Person 
deemed related to self; 256(1.6) — Exception; 256(6.1) — Simultaneous 
control by different persons. 


Selected Cases [Subsec. 256(1.2)]: Rosario Poirier Inc. v. R., [2002] 
4 C.T.C. 2346 (TCC) (Board resolution gave control in fact; small busi- 
ness deduction to be shared). 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(1.3) Parent deemed to own shares — Where at any 
time shares of the capital stock of a corporation are 
owned by a child who is under 18 years of age, for the 
purpose of determining whether the corporation is associ- 
ated at that time with any other corporation that is con- 
trolled, directly or indirectly in any manner whatever, by 
a parent of the child or by a group of persons of which the 
parent is a member, the shares shall be deemed to be 
owned at that time by the parent unless, having regard to 
all the circumstances, it can reasonably be considered that 
the child manages the business and affairs of the corpora- 
tion and does so without a significant degree of influence 
by the parent. 


Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 
deemed related to self; 256(5.1), (6.2) — Control in fact. 


History: Subsec. 256(1.3) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 198(2), applicable retroactively to its introduction (see History 
note to subsec. (1.6)). Subsec. (1.3) formerly read: 


(1.3) Where, at any time, shares of the capital stock of a corporation 
are owned by a child who is under 18 years of age, for the purposes 
of determining if the corporation is associated at that time with any 
other corporation that is controlled, directly or indirectly in any 
manner whatever, by a parent of the child or by a group of persons 
of which the parent is a member, those shares shall be deemed to be 
owned at that time by the parent or the group, as the case may be, 
unless, having regard to all the circumstances, it may reasonably be 
considered that the child manages the business and affairs of the 
corporation and does so without a significant degree of influence by 
the parent. 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(1.4) Options and rights — For the purpose of deter- 
mining whether a corporation is associated with another 
corporation with which it is not otherwise associated, 
where a person or any partnership in which the person has 
an interest has a right at any time under a contract, in eq- 
uity or otherwise, either immediately or in the future and 
either absolutely or contingently, 


(a) to, or to acquire, shares of the capital stock of a 
corporation, or to control the voting rights of shares of 
the capital stock of a corporation, the person or part- 
nership shall, except where the right is not exercisable 
at that time because the exercise thereof is contingent 
on the death, bankruptcy or permanent disability of an 
individual, be deemed to own the shares at that time, 
and the shares shall be deemed to be issued and out- 
standing at that time; or 


(b) to cause a corporation to redeem, acquire or cancel 
any shares of its capital stock owned by other share- 
holders of a corporation, the person or partnership 
shall, except where the right is not exercisable at that 
time because the exercise thereof is contingent on the 
death, bankruptcy or permanent disability of an indivi- 
dual, be deemed at that time to have the same position 
in relation to control of the corporation and ownership 
of shares of its capital stock as if the shares were re- 
deemed, acquired or cancelled by the corporation. 
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Related Provisions: 256(1.2)— Control, etc.; .256(1.5) — Person 
deemed related to self; 256(1.6) — Exception; 256(5.1) — Control in fact. 


History: Subsec. 256(1.4) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 198(2), applicable retroactively to its introduction (see History 
note to subsec. (1.6)). Subsec. (1.4) formerly read: 


(1.4) For the purposes of determining if a corporation is associated 
at any time with any other corporation that is controlled, directly or 
indirectly in any manner whatever, by a person, or by a group of 
persons of which the person is a member, where the person, or any 
partnership in which the person has an interest, has a right at any 
time under contract, in equity or otherwise, either immediately or in 
the future and either absolutely or contingently, 


(a) to, or to acquire, shares of the capital stock of the corpora- 
tion, or to control the voting rights of shares of the capital stock 
of the corporation, the person or partnership shall, except where 
the contract provides that the right is not exercisable until the 
death, bankruptcy or permanent disability of an individual des- 
ignated therein, be deemed to own the shares at that time and 
the shares shall be deemed to be issued and outstanding at that 
time; or 

(b) to cause the corporation to redeem, acquire or cancel any 
shares of its capital stock owned by other shareholders of the 
‘corporation, the person or partnership shall, except where the 
contract provides that the right is not exercisable until the death, 
bankruptcy or permanent disability of an individual designated 
therein, be deemed at that time to have had the same position in 
relation to control of the corporation and ownership of shares of 
its capital stock as if the shares were redeemed, acquired or can- 
celled by the corporation. 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(1.5) Person related to himseif, herself or itself — 
For the purposes of subsections (1) to (1.4) and (1.6) to 
(5), where a person owns shares in two or more corpora- 
tions, the person shall as shareholder of one of the corpo- 
rations be deemed to be related to himself, herself or itself 
as shareholder of each of the other corporations. 

Related Provisions: 256(1.2) — Control, etc. 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(1.6) Exception — For the purposes of subsection (1.2) 
and notwithstanding subsection (1.4), any share that is 


(a) described in paragraph (e)-of the definition “term 
preferred share” in subsection 248(1) during the appli- 
cable time referred to in that paragraph, or 


(b) a share of a specified class within the meaning of 
subsection (1.1) 


shall be deemed not to have been issued and outstanding 
and not to be owned by any shareholder and an amount 
equal to the greater of the paid-up capital of the share and 
the amount, if any, that any holder of the share is entitled 
to receive on the redemption, cancellation or acquisition 
of the share by the corporation shall be deemed_to.be a 
liability of the corporation. 


Related Provisions: 256(1.2) — Control, — etc.; .256(1.5)— Person 
deemed related to self. 


(2) Corporations associated through a third cor- 
poration — Where two corporations 


(a) would, but for this subsection, not be associated 
with each other at any time, and 


(b) are associated, or are deemed by this subsection to 
be associated, with the same corporation (in this sub- 
section referred to as the “third corporation’) at that 
time, 


they shall, for the purposes of this Act, be deemed to be 
associated with each other at that time, except that, for the 
purposes of section 125, where the third corporation is not 


| a Canadian-controlled private corporation at that time or 
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elects, in prescribed form, for its taxation year that in- 
cludes’ that time not to be associated with either of the 
other two corporations, the third corporation shall be 
deemed not to be associated with either of the other two 
corporations in that taxation year and its business limit for 
that taxation year shall be deemed to be nil. 


Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 


deemed related to self. 


Selected Cases [subsec. 256(2)]: Allied Farm Equipment Ltd. v. 
MNR, [1972] C.T.C. 619 (FCA) (Corporation not taxable under Part I not 
a “corporation” for purposes of provision). 


Interpretation Bulletins: IT-64R4: Corporations: association and con- 
trol; IT-243R4: Dividend refund to private corporations. 


Advance Tax Rulings: ATR-13: Corporations not associated. 
Forms: T2 SCH 28: Election not to be an associated corporation. 


(2.1) Anti-avoidance — For the purposes of this Act, 
where, in the case of two or more corporations, it may 
reasonably be considered that one of the main reasons for 
the separate existence of those corporations in a taxation 
year is to reduce the amount of taxes that would otherwise 
be payable under this Act or to increase the amount of 
refundable investment tax credit under section 127.1, the 
two or more corporations shall be deemed to be associ- 
ated with each other in the year. 

Selected Cases [subsec. 256(2.1)]: L/P Sales Agency Inc. v. R., 
[2004] 2 C.T.C. 2278 (TCC) (Even if professional advisors aware of tax 
advantages, possible that purpose of separate existence was not to reduce 
taxes); Hughes Homes Inc. v. R., [1998] 1 C.T.C. 2367 (TCC) (Asset pro- 


tection and wife’s separate business interests were main reasons for sepa- 
rate existence; no deemed association). 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


Advance Tax Rulings: ATR-13: Corporations not associated. 


(3) Saving provision — Where one corporation (in this 
subsection referred to as the “controlled corporation’) 
would, but for this subsection, be associated with another 
corporation in a taxation year by reason of being con- 
trolled, directly or indirectly in any manner whatever, by 
the other corporation or by reason of both of the corpora- 
tions being controlled, directly or indirectly in any man- 
ner whatever, by the same person at a particular time in 
the year (which corporation or person so controlling the 
controlled corporation is in this subsection referred to as 
the “controller’’) and it is established to the satisfaction of 
the Minister that 


(a) there was in effect at the particular time an agree- 
ment or arrangement enforceable according to the 
terms thereof, under which, on the satisfaction of a 
condition or the happening of an event that it is rea- 
sonable to expect will be satisfied or happen, the con- 
trolled corporation will 


(i) cease to be controlled, directly or indirectly in 
any manner whatever, by the controller, and 


(ii) be or become controlled, directly or indirectly 
in any manner whatever, by a person or group of 
persons, with whom or with each of the members 
of which, as the case may be, the controller was at 
the particular time dealing at arm’s length, and 


(b) the purpose for which the controlled corporation 
was at the particular time so controlled was the safe- 
guarding of rights or interests of the controller in re- 
spect of 


(i) any indebtedness owing to the controller the 
whole or any part of the principal amount of which 
was outstanding at the particular time, or 
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(11) any shares of the capital stock of the controlled 
corporation that were owned by the controller at 
the particular time and that were, under the agree- 
ment or arrangement, to be redeemed by the con- 
trolled corporation or purchased by the person or 
group of persons referred to in subparagraph (a)(ii), 


the controlled corporation and the other corporation with 
which it would otherwise be so associated in the year 
shall be deemed, for the purpose of this Act, not to be 
associated with each other in the year. 

Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 


deemed related to self; 256(5.1), (6.2) — Controlled directly or indirectly; 
256(6.1) — Simultaneous control by different persons. 


Selected Cases [subsec. 256(3)]: MNR v. Werner, Fritz, Ltd., [1972] 
C.T.C. 274 (FCTD) (Shares deemed owned by third party by virtue of 
option to purchase shares continue to belong to potential vendor for pur- 
poses of associated corporations provisions until option exercised). 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(4) Saving provision — Where one corporation would, 
but for this subsection, be associated with another corpo- 
ration in a taxation year by reason of both of the corpora- 
tions being controlled by the same executor, liquidator of 
a succession or trustee and it is established to the satisfac- 
tion of the Minister 


(a) that the executor, liquidator or trustee did not ac- 
quire control of the corporations as a result of one or 
more estates or trusts created by the same individual 
or two or more individuals not dealing with each other 
at arm’s length, and 


(b) that the estate or trust under which the executor, 
liquidator or trustee acquired control of each of the 
corporations arose only on the death of the individual 
creating the estate or trust, 


the two corporations are deemed, for the purposes of this 
Act, not to be associated with each other in the year. 
Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 


deemed related to self; 256(6.1) — Simultaneous control by different 
persons. 


History: Subsec. 256(4) amended by 2001, c. 17, s. 231, in force June 14, 
2001. Subsec. 256(4) formerly read: 


(4) Where one corporation would, but for this subsection, be associ- 
ated with another corporation in a taxation year by reason of both of 
the corporations being controlled by the same trustee or executor 
and it is established to the satisfaction of the Minister 


(a) that. the trustee or executor did not acquire control of the 
corporations as a result of one or more trusts or estates created 
by the same individual or two or more individuals not dealing 
with each other at arm’s length, and 


(b) that the trust or estate under which the trustee or executor 
acquired control of each of the corporations arose only on the 
death of the individual creating the trust or estate, 


the two corporations shall be deemed, for the purposes of this Act, 
not to be associated with each other in the year. 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(5) Idem — Where one corporation would, but for this 
subsection, be associated with another corporation in a 
taxation year, by reason only that the other corporation is 
a trustee under a trust pursuant to which the corporation is 
controlled, the two corporations shall be deemed, for the 
purposes of this Act, not to be associated with each other 
in the year unless, at any time in the year, a settlor of the 
trust controlled or is a member of a related group that 
controlled the other corporation that is the trustee under 
the trust. 
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Related Provisions: 256(1.2)— Control, etc.; 256(1.5) — Person 
deemed related to self; 256(6.1) — Simultaneous control by different 
persons. 


Interpretation Bulletins: association and 


control. 


IT-64R4: Corporations: 


(5.1) Control in fact — For the purposes of this Act, 
where the expression “controlled, directly or indirectly in 
any manner whatever,” is used, a corporation shall be 
considered to be so controlled by another corporation, 
person or group of persons (in this subsection referred to 
as the “controller”) at any time where, at that time, the 
controller has any direct or indirect influence that, if exer- 
cised, would result in control in fact of the corporation, 
except that, where the corporation and the controller are 
dealing with each other at arm’s length and the influence 
is derived from a franchise, licence, lease, distribution, 
supply or management agreement or other similar agree- 
ment or arrangement, the main purpose of which is to 
govern the relationship between the corporation and the 
controller regarding the manner in which a business car- 
ried on by the corporation is to be conducted, the corpora- 
tion shall not be considered to be controlled, directly or 
indirectly in any manner whatever, by the controller by 
reason only of that agreement or arrangement. 


Related Provisions: 256(6) — Idem; 256(6.2) — Simultaneous con- 
trol — application of 256(6.1). 


Selected Cases [Subsec. 256(5.1)]: Lenester Sales Ltd. v. R., [2003] 
4 C.T.C. 2772 (TCC) (Arm’s length franchise agreements did not lead to 
de facto control); Rosario Poirier Inc. v. R., [2002] 4 C.T.C. 2346 (TCC) 
(Board resolution gave control in fact; small business deduction to be 
shared); Mimetix Pharmaceuticals Inc. vy. R., [2002] 1 C.T.C. 2188 (TCC); 
aff'd [2003] 3 C.T.C. 72 (FCA) (De facto control exercised by non-resi- 
dent shareholder precluded company from being CCPC); HSC Research 
Development Corp. v. Canada, [1995] 1 C.T.C. 2283 (TCC) (1988 amend- 
ments changed law to include concept of de facto control). 


Interpretation Bulletins: IT-64R4: Corporations: association and con- 
trol; IT-236R4: Reserves — disposition of capital property (archived); IT- 


rying on a business or has died; IT-291R2: Transfer of property to a cor- 
poration under subsection 85(1); IT-458R2: Canadian-controlled private 
corporation. 


.T. Technical News: No. 25 (Silicon Graphics case). 


(6) Idem — For the purposes of this Act, where a corpo- 
ration (in this subsection referred to as the ‘controlled 
corporation”) would, but for this subsection, be regarded 
as having been controlled or controlled, directly or indi- 
rectly in any manner whatever, by a person or partnership 
(in this subsection referred to as the “controller”) at a par- 
ticular time and it is established that 


(a) there was in effect at the particular time an agree- 
ment or arrangement enforceable according to the 
terms thereof, under which, on the satisfaction of a 
condition or the happening of an event that it is rea- 
sonable to expect will be satisfied or happen, the con- 
trolled corporation will 


(1) cease to be controlled, or controlled, directly or 
indirectly in any manner whatever, as the case may 
be, by the controller, and 


(ii) be or become controlled, or controlled, directly 
or indirectly in any manner whatever, as the case 
may be, by a person or group of persons, with 
whom or with each of the members of which, as 
the case may be, the controller was at the particular 
time dealing at arm’s length, and 


(b) the purpose for which the controlled corporation 
was at the particular time so controlled, or controlled, 
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directly or indirectly in any manner whatever, as the 
case may be, was the safeguarding of rights or inter- 
ests of the controller in respect of 


(i) any indebtedness owing to the controller the 
whole or any part of the principal amount of which 
was outstanding at the particular time, or 


(ii) any shares of the capital stock of the controlled 
corporation that were owned by the controller at 
the particular time and that were, under the agree- 
ment or arrangement, to be redeemed by the con- 
trolled corporation or purchased by the person or 
group of persons referred to in subparagraph (a)(ii), 


the controlled corporation is deemed not. to have been 
controlled by the controller at the particular time. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly; 
256(6.1) — Simultaneous control by different persons. 


History: The closing words of subsec. 256(6) amended by 1998, c. 19, 
subsec. 246(1), applicable to taxation years that begin after 1988. The 
closing words formerly read: 


the controlled corporation shall be deemed, for the purposes of that 
provision, not to have been controlled by the controller at the partic- 
ular time. 


Interpretation Bulletins: IT-64R4: Corporations: association and con- 
trol; IT-458R2: Canadian-controlled private corporation. 


(6.1) Simultaneous control — For the purposes of this 
Act and for greater certainty, 


(a) where a corporation (in this paragraph referred to 
as the “subsidiary”) would be controlled by another 
corporation (in this paragraph referred to as the “par- 
ent’) if the parent were not controlled by any person 
or group of persons, the subsidiary is controlled by 


(i) the parent, and 


(i1) any person or group of persons by whom the 
parent is controlled; and 


(b) where a corporation (in this paragraph referred to 
as the “subject corporation”) would be controlled by a 
group of persons (in this paragraph referred to as the 
“first-tier group’) 1f no corporation that is a member 
of the first-tier group were controlled by any person or 
group of persons, the subject corporation is controlled 
by 


(i) the first-tier group, and 


(i1) any group of one or more persons comprised 
of, in respect of every member of the first-tier 
group, either the member, or a person or group of 
persons by whom the member is controlled. 


Related Provisions: 256(6.2) — Application to 256(5.1). 


History: Subsec. 256(6.1) added by 2001, c. 17, s. 194, eassnaie to tax- 
ation years that begin after November 1999. 


(6.2) Application to control in fact — In its applica- 
tion to subsection (5.1), subsection (6.1) shall be read as 
if the references in subsection (6.1) to “controlled” were 
references to “controlled, directly or indirectly in any 
manner whatever,” 


History: Subsec. 256(6.2) added by 2001, c. 17, s. 194, applicable to tax- 
ation years that begin after November 1999. 


(7) Acquiring control — For the purposes of subsec- 
tions 10(10), 13(21.2) and (24), 14(12) and 18(15), sec- 
tions 18.1 and 37, subsection 40(3.4), the definition “‘su- 
perficial loss” in section 54, section 55, subsections 
66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), 
section 80, paragraph 80.04(4)(h), subsections. 85(1.2) 
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tribution to which the anti-avoidance rule in subsection 
1551 2) does not apply because the distribution complies with 


and 88(1.1) and (1.2), sections 111 and 127, subsection 
249(4) and this subsection, 


(a) control of a particular corporation shall be deemed 
not to have been acquired solely because of 


(i) the acquisition at any time of shares of any cor- 
poration by 


(A) a particular person who acquired the shares 
from a person to whom the particular person 
was related (otherwise than because of a right 
referred to in paragraph 251(5)(b)) immediately 
before that time, 


(B) a particular person who was related to the 
particular corporation (otherwise than because 
of a right referred to in paragraph 251(5)(b)) 
immediately before that time, 


(C) an estate that acquired the shares because of 
the death of a person, or 


(D) a particular person who acquired the shares 
from an estate that arose on the death of another 
person to whom the particular person was re- 


fiat or 


meaning seal” by subsection ssc) 65 
_ specified corporation (within the meaning 
signed by that subsection) if a 


a which subsection. 55(2) does” not apply. bes: ; 
cause of paragraph 55(3)(b), is rece me in the 


course of the reorganization in w 
tribution occurs, 


Application: The February 27, 2004 draft legislation, he 1210, 
i ons ao shares that ¢ oc 


will add cl. 256(7)( 
cur after 2000. 
Technical Notes: Paragraph 256(T)(a) deadribes the c circum- 
stances where control of a corporation (or a corporation con- 
trolled by the corporation) is considered not to. 


ae applicable t to 


paragraph is amended in two ways. - 
First, subparagraph 256(7)(a)(i) is amended effective with re- 


spect to the acquisition of shares after 2000 to add clause (E) 


which precludes an acquisition of control of a corporation on a 
distribution (within the meaning assigned by subsection 55(1)) 
by a specified corporation (within the meaning assigned by that 
subsection) if a dividend is received in the course of a spin-off 
distribution in which no portion of the dividend is treated as a 
capital gain by the anti-avoidance rule in subsection 55(2) be- 
cause of the application of the exception sah oo reorganiza- 
tions under paragraph 55(3)(b). 


Example: 
Facts: 


Pubco is a specified corporation under the barley rules 
in section 55 and a person or group of persons does not 
control it. Pubco owns all of the shares of Subco. In the 
course of a distribution (as defined by subsection 55(1)), 
Pubco distributes the Subco shares to Newco, which is es- 

tablished in the course of the reorganization for the pur- 
poses of the distribution. The same shareholders that own 
all of the shares of Pubco own all of the shares of Newco. 
Because there is no person or group of persons that control 
Pubco and Newco, an acquisition of control of Subco 
would occur upon Newco’s acquisition of the Subco shares 
on the distribution despite the fact the same shareholders 
own Pubco and Newco. 


Application: 


In this example, new clause 256(7)(a)(i)(E) provides that 
there is no acquisition of control of Subco by Newco if 
Pubco’s distribution of its Subco shares to Newco is a dis- 


ve been ac- | 
quired for the purposes of certain provisions of ue Act. That - 


the exception in paragraph 55(3)(b). 


Second, new subparagraph 256(7)(a)(iii), which applies to the 
acquisition: of shares after 2000, provides that, where there is 
an acquisition of any shares of a corporation, there is no acqui- 
sition of control of the corporation by a related group of per- 
sons if each member of each group of persons that controls the 
corporation was related to ss vp learen =— before 
the change of control. 7 : 


Example: 


. per share There are no thee issued shares. Me ae owns 
. To of Corporation | x gs issued shares. Ms. D who is the 


trol of as Le 
- ee 


“of es x upon ee 
oe ane by Mr. X, new subparagraph 
deems no acquisition of control if no other 
: tL ae control (of 


and Mr. Z; Ms. D an ng Zo Me Da 7 
could form a group of persons that acquires control of Cor- 
onsequeniy, new Sepa a ayant 250(7 (a i lit) 


- group of persons thas control Comuraion x and there ex- 
__ ists no other group of persons (which includes Mr. Z) that 
cae control of Corporation X. 


ept. of Finance, July 3, 2001: 


Dea hee 


This is in oe 10 your ras s letters of December 22, 2000, 
January 24 i, February 5, 9 and 23, 2001, and telephone 
conversations with members of this Division regarding the ap- 
plication of section 55 of the Income Tax Act (the “Act’) toa 
proposed Canadian public corporation spin-off. 


You have expressed the concern that the mechanics of a public 
spin-off butterfly under paragraph 55(3)(b) of the Act should 
not, by and of themselves, result in any acquisition of control 
on a “no types of property” Canadian public corporation spin- 
off. As well, you are concerned that certain shares referred to 
below should not be considered to be taxable Canadian pro- 
perty for the purposes of the Act. I propose to address each 
matter separately. 


Acquisition of Control 


Under paragraph 55(3)(b) of the Act, a Canadian public corpo- 
ration (“Pubco”) will spin-off the shares of its subsidiary cor- 
poration (“Subco”) to a newly created public corporation 
(“Newco”). We understand that, pursuant to a Plan of Arrange- 
ment, the shareholders of Pubco will exchange their common 
shares for common shares and “special” shares of Pubco. 
Pubco shareholders will transfer to Newco, in exchange for 
common shares of Newco, their special Pubco shares, which 
have a total value equal to the value of the Subco shares owned 
by Pubco. Pubco will transfer all of its Subco shares to Newco 
in consideration for preferred shares of Newco. There will be a 
cross repurchase of the special Pubco shares held by Newco 
and the Newco preferred shares held by Pubco. Pubco will be a 
“specified corporation” within the meaning of subsection 55(1) 
of the Act in relation to the distribution of the shares of Subco. 
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Your concern is that Newco will acquire control of Subco on 
the acquisition of the Subco shares from Pubco, with the result 
that the acquisition of control and successor rules under the Act 
will apply to Subco after its acquisition by Newco. 


We agree there should not be an acquisition of control and the 
successor rules of the Act should not apply to the acquisition of 
the Subco shares by Newco in the circumstances you describe 
provided the spin-off of Subco is not subsequently tainted. In 
this regard therefore we will recommend to the Minister OLE. 


of control in these circumstances. 


In PAST Te we will recommend. an amendme 


trol of Subco will be ‘considered not to have ‘been 
solely as a result of the acquisition of the Subco- ha 
Newco. We will also recommend that sv 

effective for acquisitions made afte 2000. If the reco 
tion is acted upon, we anticipate that such an ame 
would be included in a future technical bill. _ 


Taxable Canadian Property — 


As well, because of subparagraph 115()(b) 
special shares of Pubco that will be acquired by 
shareholder of Pubco pursuant to. a Mae of Arranger 
be considered to be taxable Canadia 
of the Act. Under the provisions 
Act, the taxable Canadian proper 


non- syesident in exchange for the non-resider 
of Pubco to be taxable Canadian property 
even though the Mee shares will os lis 


the Act because the defiiition’ 
tion 116(6) applies in the case 
corporation only if the aa ar 

exchange. 


In these circumstances, we agree t tha 


115(1)(by(iv) applied before the e: 
of Newco). Consequently, we Ww: 


sure that the above- mentioned special ae of Pubes hed by 
a non-resident shareholder will not be Hone to be taxable ; 


anhendiient be effective for cael enna shares. issued a 
public corporation after April 26, 1995 where the shares. are 
issued by the corporation as part of ia series of transacti ms Or 
events that includes a distribution of - 
tion in the course of a butterfly reo 
April 26, 1995 is the date upon which the related amendments 
to paragraph 115(1)(b) took effect. If the recommendation is ac- _ 
ted upon, we anticipate that such an seen a peu be in- 

cluded in a future technical bill. . 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


(ii) the redemption or cancellation at any sifeast 
time of, or a change at any particular time in the 
rights, privileges, restrictions or conditions attach- 
ing to, shares of the particular corporation or of a 
corporation controlling the particular corporation, 
where each person and each member of each group 
of persons that controls the particular corporation 
immediately after the particular time was related 
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(otherwise than because of a right referred to in 
paragraph 251(5)(b)) to the corporation 


(A) immediately before the particular time, or 


(B) immediately before the death of a person, 
where the shares were held immediately before 
the particular time by an estate that acquired the 
shares. because of the person’s death; 


Proposed Addition — 256(7)(a)(iii) _ 


Gil) the acquisition at an time of shares of the : 
~ particular corporation if 


1 (A) me. acquisition of those nes, seieuld oth- 
..) erwise resull in the acquisition | of control of 
_ the particular corporation at that. i me by a re- 
_ lated group of persons, and 


_. (B) each member of each a of persons 

it controls the particular corporation at that 

was related (otherwise than because of 4. 

S referred to in paragraph 251(5)(b)) to the 

"particular ey une aue: before that 
time; / 

appicanee. The February 2 2004 draft lected subsec. 121(3), 


will add subpara. Geulpaneals applicable to —- of shares that 
occur alter 2000. © L 


(by where at any time 2 or more corporations ais of 
which is referred to in this paragraph as a “predecessor 
corporation”) have amalgamated to form one corpo- 
rate entity (in this paragraph referred to as the “new 
corporation”), ) 


(i) control of a corporation is deemed not to have 
been acquired by any person or group of persons 
solely because of the amalgamation unless it is 
deemed by subparagraph (ii) or (iii) to have been 
so acquired, 


(ii) a person or group of persons that controls the 
new corporation immediately after the amalgama- 
tion and did not control a predecessor corporation 
immediately before the amalgamation is deemed to 
have acquired immediately before the amalgama- 
tion control of the predecessor corporation and of 
each corporation it controlled immediately before 
the amalgamation (unless the person or group of 
persons would not have acquired control of the 
predecessor corporation if the person or group of 
persons had acquired all the shares of the predeces- 
sor corporation immediately before the amalgama- 
tion), and 


(111) control of a predecessor corporation and of 
each corporation it controlled immediately before 
the amalgamation is deemed to have been acquired 
immediately before the amalgamation by a person 
or group of persons 


(A) unless the predecessor corporation was re- 
lated (otherwise than because of a right referred 
to in paragraph 251(5)(b)) immediately before 
the amalgamation to each other predecessor 
corporation, 


(B) unless, if one person had immediately. after 
the amalgamation acquired all the shares of the 
new corporation’s capital stock that the share- 
holders of the predecessor corporation, or of an- 
other predecessor corporation that controlled 
the predecessor corporation, acquired on the 
amalgamation in consideration for their shares 
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of the predecessor corporation or of the other 
predecessor corporation, as the case may be, the 
person would have acquired control of the new 
corporation as a result of the acquisition of 
those shares, or 


(C) unless this subparagraph would, but for this 
clause, deem control of each predecessor corpo- 
ration to have been acquired on the amalgama- 
tion where the amalgamation is an amalgama- 
tion of 


(1) two corporations, or 


(II) two corporations (in this subclause re- 
ferred to as the “parents”) and one or more 
other corporations (each of which is in this 
subclause referred to as a “subsidiary’’) that 
would, if all the shares of each subsidiary’s 
capital stock that were held immediately 
before the amalgamation by the parents had 
been held by one person, have been con- 
trolled by that person; 


(c) subject to paragraph (a), where 2 or more persons 
(in this paragraph referred to as the “transferors”’) dis- 
pose of shares of the capital stock of a particular cor- 
poration in exchange for shares of the capital stock of 
another corporation (in this paragraph referred to as 
the “acquiring corporation”), control of the acquiring 
corporation and of each corporation controlled by it 
immediately before the exchange is deemed to have 
been acquired at the time of the exchange by a person 
or group of persons unless 


(i) the particular corporation and the acquiring cor- 
poration were related (otherwise than because of a 
right referred to in paragraph 251(5)(b)) to each 
other immediately before the exchange, or 


(ii) if all the shares of the acquiring corporation’s 
capital stock that were acquired by the transferors 
on the exchange were acquired at the time of the 
exchange by one person, the person would not con- 
trol the acquiring corporation; 


(d) where at any time shares of the capital stock of a 
particular corporation are disposed of to another cor- 
poration (in this paragraph referred to as the “‘acquir- 
ing corporation”) for consideration that includes 
shares of the acquiring corporation’s capital stock and, 
immediately after that time, the acquiring corporation 
and the particular corporation are controlled by a per- 
son or group of persons who 


(i) controlled the particular corporation immedi- 
ately before that time, and 


(ii) did not, as part of the series of transactions or 
events that includes the disposition, cease to con- 
trol the acquiring corporation, 


control of the particular corporation and of each cor- 
poration controlled by it immediately before that time 
is deemed not to have been acquired by the acquiring 
corporation solely because of the disposition; and 


(e) where at any time all the shares of the capital stock 
of a particular corporation are disposed of to another 
corporation (in this paragraph referred to as the “ac 
quiring corporation”) for consideration that consists 
solely of shares of the acquiring corporation’s capital 
stock and, immediately after that time, 


(i) the acquiring corporation is not controlled by 
any person or group of persons, and 


S. 256(7)(e) 


(ii) the fair market value of the shares of the capital 
stock of the particular corporation is not less than 
95% of the fair market value of all the assets of the 
acquiring corporation, 


control of the particular corporation and of each cor- 
poration controlled by it immediately before that time 
is deemed not to have been acquired by the acquiring 


Penns solely because of the ee 


oposed ‘Amendment - — Petite) 


acquiring E earpraton? if at 
— corporation: ace 


ists solely of shares 
YI ital stock, and ie 


: ue ean ‘occurs as. part ofa: “plan of ar- 
rangement that, upon completion, results in 


 . the acquiring corporation (or a new corpo- 
ration that is formed on an amalgamation of 
~~ the acquiring - corporation and a subsidiary 
wholly-owned corporation of the acquiring 
corporation) owning all the shares of each 

~ ¢elass of ‘the particular corporation’s capital 
_ stock (determined without reference to shares 
of a specified class, within the meaning as- 
‘signed by. paragraph 88(1)(c.8)), 


__(B) the acquiring corporation (or the new cor- 
" poration) not being controlled by any person 
or group of persons, and 


_ (C) the fair market value of the shares of the 
__ particular corporation’ s capital stock that are 
- owned by the acquiring corporation (or the 
- new corporation) being not less than 95% of 
- the fair market value of all of the assets of the 
acquiring corporation (or the new 
corporation). , 
Application: The February 27, 2004 draft legislation, subsec. 121(4), 
will amend para. 256(7)(e) to read as above. applicable in respect of 
shares acquired after 1999. 
Technical Notes (December 20, 2002): Paragraph 
256(7)(e) provides that, where certain conditions are satisfied, 
control of a particular corporation will be considered not to 
have been acquired solely because of a disposition of all of the 
shares of the particular corporation for consideration consisting 
solely of shares of the acquiring corporation. These conditions 
include a requirement that, immediately after the disposition, 
the acquiring corporation is not controlled by a person or group 
of persons and that the fair market value of the shares of the 
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particular corporation is not less than 95% of the fair market 
value of all of the assets of the acquiring orporation. 


Paragraph 256(7)(e) is amended, for shares begaired after 
1999, to ensure that it applies on the acquisition of any shares 
of the capital stock of the particular corporation by the acquir- / 
ing corporation if, immediately after the acquisition, the acquir- 
ing ee owns all of we shares of the ue: stock . the 


ing somone an ihe su id 
amalgamated as par / 
acquisition. — 


Related Provisions: 
demutualization of 
capital. 


139.1(18) — Control deemed not acquired on 
insurer; 256(8.1) — Corporations without share 


History: The opening words of subsec. 256(7) amended by 1998, c. 19, 
subsec. 246(2), applicable after April 26, 1995 except that the reference to 
section 18.1 is applicable after November 17, 1996. The opening words 
formerly read: 


(7) For the purposes of subsection 13(24), sections 37 and 55, sub- 
sections 66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), 
section 80, paragraph 80.04(4)(h), subsections 85(1.2), 87(2.1) and 
(2.11), 88(1.1) and (1.2) and 89(1.1), sections 111 and 127 and sub- 
section 249(4), 


Subpara. 256(7)(a)(ii) amended by the said c. 19, subsec. 246(3), applica- 
ble to 1994 et seg. Subpara. 256(7)(a)(i) formerly read: 


(11) the redemption or cancellation at any time of shares of the par- 
ticular corporation or of a corporation controlling the particular cor- 
poration, where the person or each member of the group of persons 
that controls the corporation immediately after that time was related 
to the corporation (otherwise than because of a-right referred to in 
paragraph 251(5)(b)) immediately before that time; and 


Para. 256(7)(b) amended, paras. (c), (d) and (e) added, by the said c. 19, 
subsec. 246(4), para. 256(7)(b) applicable 


(a) to mergers that occur after April 26, 1995, other than a merger that 
occurs pursuant to a written agreement made before that day where 
the corporate entity formed by the merger so elects before January 
1999; and 


(b) to a merger that occurred after 1992 and before April 26, 1995 
where the corporate entity formed by the merger so elects before Jan- 
uary 1999; 


para. 256(7)(c) applicable to exchanges that occur after April 26, 1995, 
other than an exchange that occurs pursuant to a written agreement made 
before that day; and paras. 256(7)(d) and (e) applicable after April 26, 
1995 except that, with respect to acquisitions of shares that occur before 
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June 20, 1996 or pursuant to a written agreement made before June 20, 
1996, subpara. 256(7)(e)(i1) shall be read as follows: 


(ii) all or substantially all of the fair market value of the shares of 
the acquiring corporation’s capital stock is attributable to the shares 
acquired by it at that time, 


Para. 256(7)(b) formerly read: 


(b) where there has been an amalgamation (within the meaning as- 
signed by section 87) of two or more corporations after November 
12, 1981, and a person or group of persons controlled the new cor- 
poration immediately after the amalgamation and did not control a 
particular predecessor corporation immediately before the amalga- 
mation, that person or group of persons shall be deemed to have 
acquired control of the particular predecessor corporation immedi- 
ately before the amalgamation unless control would not have been 
acquired if the person or group of persons that controlled the new 
corporation immediately after the amalgamation had acquired all of 
the shares of the particular predecessor corporation immediately 
before the amalgamation. 


The opening words of subsec. 256(7) amended by 1995, c. 21, subsec. 
44(1), applicable to amalgamations, acquisitions, redemptions and cancel- 
lations that occur after February 21, 1994. The opening words formerly 
read: 


(7) For the purposes of subsection 13(24), sections 37 and 55, sub- 
sections 66(11), (11.4) and (11.5), 66.5(@), 66.7(10) and (11), 
85(1.2), 87(2.1) and (2.11), 88(1.1) and (1.2) and 89(1.1), sections 
111 and 127 and subsection 249(4), 


The opening words of subsec. 256(7) amended by 1995, c. 3, subsec. 
55(1), applicable to amalgamations, acquisitions, redemptions and cancel- 
lations that occur after February 21, 1994. The opening words formerly 
read: 


(7) For the purposes of ‘subsection 13(24), section 37, subsections 
66(11), (11.4) and (11.5), 66.5(3), 66.7110) and (11), 85(1.2), 
87(2.1) and (2.11), 88(1.1) and (1.2) and 89(1.1), sections 111 and 
127 and subsection 249(4), 


All that portion of subsec. 256(7) preceding para. (b) substituted by 1994, 
c. 21, s. 114, applicable to acquisitions, redemptions and cancellations oc- 
curring after 1992. That portion of the subsec. formerly read: 


(7) Control deemed not to be acquired — For the purposes of 
subsection 13(24), section 37, subsections 66(11), (11.4) and (11.5), 
66.5(3), 66.7010) and (11), 85(1.2), 87(2.1), 88(1.1) and (1.2) and 
89(1-1), sections 111 and‘127 and subsection 249(4), 


(a) a person shall be deemed not to have acquired control of a 
particular corporation, or of any corporation controlled by it, 
because of the redemption, acquisition or cancellation of shares 
of the particular corporation if that person 


(i) was, immediately before the share redemption, acquisi- 
tion or cancellation, related (otherwise than because of a 
right referred to in paragraph 251(5)(b)) to the particular 
corporation, 


(ii) was an executor, administrator or trustee of an estate 
who acquired the shares by virtue of the death of any other 
person, 


(111) acquired the shares by way of a distribution from an 
estate arising on the death of another person with whom the 
first-mentioned person was related, or 


(iv) was a corporation formed by an amalgamation (within 
the meaning of section 87) of two or more predecessor cor- 
porations each of which was related (otherwise than by vir- 
tue of a right referred to in paragraph 251(5)(b)) to the par- 
ticular corporation immediately before the amalgamation; 
and 


All that portion of subsec. 256(7) preceding subpara. (a)(11) amended by 
1994, c. 7, Sch. II (1991, c. 49), subsecs. 198(3), (4), to add reference to 
subsec. 85(1.2), applicable to dispositions occurring after 1984, and to 
substitute all that portion of para. (a) preceding subsec. (ii), applicable 
with respect to redemptions, acquisitions and cancellations of shares oc- 
curring after 1989, except that, in applying the para. to a person who so 
elected by notifying the Minister of National Revenue in writing before 
1992 [1994, c. 7, Sch. VII (1993, c. 24), s. 159 provides that such an 
election made before December 11, 1993 shall be deemed to have been 
made before 1992], the references therein to “redemption” and “‘cancella- 
tion” shall be read as references to “redemption after July 13, 1990” and 
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“cancellation after July 13, 1990”, respectively. The substitution portion of 
para. (a) formerly read: 


(a) where shares of a particular corporation have been acquired by a 
person after March 31, 1977, that person shall be deemed not to 
have acquired control of the particular corporation by virtue of that 
share acquisition if that person 


(1) was, immediately before the share acquisition, related (other- 
wise than by virtue of a right referred to in paragraph 251(5)(b)) 
to the particular corporation, 


Selected Cases [subsec. 256(7)]: Duha Printers (Western) Ltd. v. R., 
[1998] 3 C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (RCA) (Docu- 
ments of constitutional or constating nature may be used to determine rela- 
tionship and de jure control). 


Interpretation Bulletins: IT-64R4: Corporations: association and con- 
trol; IT-302R3: Losses of a corporation — the effect that acquisitions of 
control, amalgamations, and windings-up have on their deductibility — af- 
ter January 15, 1987. 


I.T. Technical News: No. 7 (control by a group — 50/50 arrangement); 
No. 16 (Duha Printers case). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and 
control. 


(8) Deemed exercise of right — Where at any time a 
taxpayer acquires a right referred to in paragraph 
251(5)(b) in respect of a share and it can reasonably be 
concluded that one of the main purposes of the acquisi- 
tion is 
(a) to avoid any limitation on the deductibility of any 
non-capital loss, net capital loss, farm loss or any ex- 


pense or other amount referred to in subsection 
66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 10(10) or 
13(24), paragraph 37(1)(h) or subsection 55(2) or 
66(11.4) or (11.5), paragraph 88(1)(c.3) or subsection 
PLACA) (Sob).2 (5.2) Oba), doc d Sebel CL) OF 190.116). 


(c) to avoid the application of paragraph (j) or (k) of 
the definition “investment tax credit” in subsection 
127(9), 


(d) to avoid the application of section 251.1, or 
(e) to affect the application of section 80, 


the taxpayer is deemed to be in the same position in rela- 
tion to the control of the corporation as if the right were 
immediate and absolute and as if the taxpayer had exer- 
cised the right at that time for the purpose of determining 
whether control of a corporation has been acquired for the 
purposes of subsections 10(10) and 13(24), section 37, 
subsections 55(2), 66(11), (11.4) and (11.5), 66.5(3), 
66.7(10) and (11), section 80, paragraph 80.04(4)(h), sub- 
paragraph 88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 
and 127 and subsections 181.1(7), 190.1(6) and 249(4), 
and in determining for the purpose of section 251.1 
whether a corporation is controlled by any person or 
group of persons. 


Related Provisions: 256(8.1) — Corporations without share capital. 


History: Subsec. 256(8) amended by 1998, c. 19, subsec. 246(5), evlica: 
ble after February 21, 1994 except that, 


(a) in its application after February 21, 1994 and before June 24, 
1994, subsec. 256(8) shall be read as follows: 


(8) Where at any time a taxpayer acquires a right referred to in 
paragraph 251(5)(b) in respect of shares and it can reasonably 
be concluded that one of the main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non- 
capital loss, net capital loss, farm loss or any expense or 
other amount referred to in subsection 66(11), 66.5(3) or 


66.7(10) or (11), 
(b) to avoid the application of subsection 13(24), paragraph 
37(1)(h), subsection 66(11.4) or (11.5), paragraph 


88(1)(c.3) or subsection 111(4), (5.1), (5.2) or (5.3), 


S. 256(8) 


(c) to avoid the application of paragraph (j) or (k) of the 
definition “investment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


the taxpayer is deemed to have acquired the shares at that time 
for the purpose of determining whether control of the corpora- 
tion has been acquired for the purposes of subsection 13(24), 
section 37, subsections 66(11), (11.4) and (11.5), 66.5(3) and 
66.7(10) and (11), section 80, paragraph 80.04(4)(h), subpara- 
graph 88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 and 127 
and subsection 249(4). 


and 


(b) in its application after June 23, 1994 and before April 27, 1995, 
subsec. 256(8) shall be read as follows: 


(8) Where at any time a taxpayer acquires a right referred to in 
paragraph 251(5)(b) in respect of shares and it can reasonably 
be concluded that one of the main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non- 
capital loss, net capital loss, farm loss or any expense or 
other amount referred to in subsection 66(11), 66.5(3) or 
66.7(10) or (11), 


(b) to avoid the application of subsection 13(24), paragraph 
37(1)(h), subsection 55(2), 66(11.4) or (11.5), paragraph 
88(1)(c.3) or subsection 111(4), (5.1), (5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the 
definition “investment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


the taxpayer is deemed to have acquired the shares at that time 
for the purpose of determining whether control of the corpora- 
tion has been acquired for the purposes of subsection 13(24), 
sections 37 and 55, subsections 66(11), (11.4) and (11.5), 
66.5(3) and 66.7(10) and (11), section 80, paragraph 
80.04(4)(h) subparagraph 88(1)(c)(vi), paragraph 88(1)(c.3), 
sections 111 and 127 and subsection 249(4). 


Subsec. 256(8) formerly read: 


(8) Deemed acquisition of shares — Where at any time a tax- 
payer acquires a right referred to in paragraph 251(5)(b) with re- 
spect to shares and it can reasonably be concluded that one of the 
main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non-capi- 
tal loss, net capital loss, farm loss, expense or other amount re- 
ferred to in subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 13(24), paragraph 
37(1)(h) or subsection 55(2), 66(11.4) or (11.5) or 111(4), (5.1), 
(5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the defini- 
tion “investment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


in determining whether control of the corporation is acquired for the 
purposes of subsection 13(24), sections 37 and 55, subsections 
66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), section 80, 
paragraph 80.04(4)(h), sections 111 and 127 and subsection 249(4), 
the taxpayer shall be deemed to have acquired the shares at that 
time. 


Subsec. 256(8) amended by 1995, c. 21, subsec. 44(2), applicable to ac- 
quisitions that occur after February 21, 1994, except that, with respect to 
acquisitions that occur before June 24, 1993, 


(a) paragraph 256(8)(b) shall be read without reference to subsec. 
55(2); and 


(b) the concluding portion of subsection 256(8) shall be read without 
reference to s. 55. 


Subsec. (8) formerly read: 


(8) Deemed acquisition of shares — Where at any time a tax- 
payer has acquired a right referred to in paragraph 251(5)(b) with 
respect to shares and it can reasonably be concluded that one of the 
main purposes of the acquisition was to avoid 


(a) any limitation on the deductibility of any non-capital loss, 
net capital loss, farm loss, expense or other amount referred to 
in subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) the application of subsection 13(24), paragraph 37(1)(h), or 


subsection 55(2), 66(11.4) or (11.5), 111(4), (5:1), (5.2) or 
(5.3), or 
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(c) the application of paragraph (j) or (k) of the definition “‘in- 
vestment tax credit” in subsection 127(9), 
in determining whether control of a corporation has been acquired 
for the purposes of subsection 13(24), sections 37 and 55, subsec- 
tions 66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), sec- 
tions 111 and 127 and subsection 249(4), the taxpayer shall be 
deemed to have acquired the shares. at that time. 


That portion of subsec. 256(8) after para. (a) amended by 1995, c. 3, sub- 
sec. 55(2), applicable to acquisitions that occur after June 23, 1994. That 
portion formerly read: 


(b) the application of subsection 13(24), paragraph 37(1)(h) or sub- 
section 66(11.4) or (11.5), 111(4), (5.1), (5.2) or (5.3), or 
(c) the application of paragraph (j) or (k) of the definition “invest- 
ment tax credit” in subsection 127(9), 
in determining whether control of the corporation has been acquired for 
the purposes of subsection 13(24), section 37, subsections 66(11), (11.4) 
and (11.5), 66.5(3), 66.7(10) and (11), sections 111 and 127 and subsec- 
tion 249(4), the taxpayer shall be deemed to have acquired the shares at 
that time. 


Interpretation Bulletins: IT-64R4: Corporations: association and 
control. 


(8.1) Corporations without share capital — For the 
purposes of subsections (7) and (8), 


(a) a corporation incorporated without share capital is 
deemed to have a capital stock of a single class; 


(b) each member, policyholder and other participant in 
the corporation is deemed to be a shareholder of the 
corporation; and 


(c) the membership, policy or other interest in the cor- 
poration of each of those participants is deemed to be 
the number of shares of the corporation’s capital stock 
that the Minister considers reasonable in the circum- 
stances, having regard to the total number of partici- 
pants in the corporation and the nature of their 
participation. 

History: Subsec. 256(8.1) added by 1998, c. 19, subsec. 246(5), applica- 

ble after April 26, 1995. 


(9) Date of acquisition of control — For the purposes 
of this Act, where control of a corporation is acquired by 
a person or group of persons at a particular time on a day, 
control of the corporation shall be deemed to have been 
acquired by the person or group of persons, as the case 
may be, at the commencement of that day and not at the 
particular time unless the corporation elects in its return 
of income under Part I filed for its taxation year ending 
immediately before the acquisition of control not to have 
this subsection apply. 


Related Provisions: 249(4) — Deemed year end where change of con- 
trol occurs; Reg. 6204(4) — Subsec. 256(9) ignored for purposes of “‘spec- 
ified person” in determining prescribed shares under 110(1)(d). 


Definitions [s. 256]: “amount” — 248(1); ‘“‘arm’s length” — 251(1); 
“associated” — 256; “business” — 248(1); “Canada” — 255; “Canadian- 
controlled private corporation” —125(7), 248(1); “child” — 252(1); 
“class of shares” — 248(6); “common share” — 248(1); “controlled  di- 
rectly or indirectly” — 256(5.1), (6.2); “corporation”, “dividend” — 
248(1); “distribution date” — 256(1.2)(f)(1); ““estate’ — 104(1), 248(1); 
“farm loss” —111(8), 248(1);. “fiscal period” — 249(2)(b), 249.1; 
“group” — 256(1.2)(a); “individual” — 248(1); “investment tax credit’? — 
127(9), 248(1); “Minister” — 248(1); “net capital loss”, “non-capital 
loss” — 111(8), 248(1); “paid-up capital” — 89(1), 248(1); “parent” — 
252(2); “person”, “prescribed” — 248(1); ‘prescribed rate’”’— Reg. 4301; 
“principal amount’, “property” — 248(1); “related” — 251(2)-(6); “re- 
lated group” — 251(4); “‘share”, “shareholder” —248(1); “specified 
class” — 88(1)(c.8), 256(1.1); “subsidiary wholly-owned corporation” — 
248(1); “substituted property” — 248(5); “taxation year” — 249; “tax- 
payer’ — 248(1); “testamentary | trust” — 108(1),. 248(1);. “trust” — 
104(1), 248(1), (3). 


257. Negative amounts — Except as specifically oth- 
erwise provided, where an amount or a number is re- 


Income Tax Act 


quired under this Act to be determined or calculated by or 
in accordance with an algebraic formula, if the amount or 
number when so determined or calculated would, but for 
this section, be a negative amount or number, it shall be 
deemed to be nil. 


Related Provisions: 248(1)“taxable income” — Taxable income cannot 
be less than nil. 


Definitions [s. 257]: “amount” — 248(1). 


258. (1) [Repealed under former Act] 


(2) Deemed dividend on term preferred share — 
Notwithstanding subsection 15(3), an amount paid or pay- 
able after 1978 as interest on or as an amount in lieu of 
interest in respect of 


(a) any interest or dividend payable after November 
16, 1978 on an income bond or. an income debenture 
issued before November 17, 1978 or pursuant to an 
agreement in writing made before that date, or 


(b) a dividend that became payable or in arrears after 
November 16, 1978 on a share of the capital stock of a 
corporation that is not a term preferred share by reason 
of having been issued before November 17, 1978 or 
pursuant to an agreement in writing made before that 
date, 


shall, for the purposes of subsections 112(2.1) and 138(6), 
be deemed to be a dividend received on a term preferred 
share. 


Related Provisions: 248(13) — Interests in trusts and. partnerships. 


Interpretation Bulletins: IT-52R4: Income bonds and income deben- 
tures (archived). 


(3) Deemed interest on preferred shares — Subject 
to subsection (4), for the purposes of paragraphs 12(1)(c) 
and (k) and sections 113 and 126, each amount that is a 
dividend received in a taxation year on 


(a) a term preferred share by a specified financial in- 
stitution resident in Canada from a corporation not res- 
ident in Canada, or 


(b) any other share that 
(i) is a grandfathered share, or 


(ii) was issued before 8:00 p.m. Eastern. Daylight 
Saving Time, June 18, 1987 and is. not deemed by 
subsection 112(2.22) to have been issued after that 
time 
by a corporation from a corporation not resident in 
Canada, if the dividend would have been a dividend in 
respect of which no deduction could have been made 
under subsection 112(1) or (2) or 138(6) because of 
subsection 112(2.2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read 
on June 17, 1987, if the corporation that paid the divi- 
dend were a taxable Canadian corporation 


shall be deemed to be interest received in the year and not 
a dividend received on a share of the capital stock of a 
corporation. 


Related Provisions: 248(1) — “amount” — stock dividend; 248(13) — 
Interests in trusts and partnerships. 


History: Subpara. 258(3)(b)(ii) amended by 2001, c. 17, s. 195, applica- 
ble in respect of dividends received after 1998. Subpara.(3)(b)(ii) formerly 
read: 


(11) was issued before 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987 and was not deemed by paragraph 112(2.2)(f) to have been 
issued after that time 
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Para. 258(3)(b) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 141, 
applicable to dividends received or deemed to be received on shares ac- 
quired after 8:00 p.m. EDST, June 18, 1987. Para. (3)(b) formerly read: 


(b) any other share by a corporation from a corporation not resident 
in Canada, if the dividend would have been a dividend in respect of 
which no deduction could have been made under subsection 112(1) 
or (2) or 138(6) by reason of subsection 112(2.2) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read 
on June 17, 1987 if the corporation that paid the dividend were a 
taxable Canadian corporation 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-88R2: Stock dividends. 


(4) Exception — Subsection (3) is not applicable to a 
dividend described in paragraph (3)(a) if the share on 
which the dividend was paid was not acquired in the ordi- 
nary course of the business carried on by the corporation. 


(5) Deemed interest on certain shares — For the 
purposes of paragraphs 12(1)(c) and (k) and sections 113 
and 126; a dividend received after June 18, 1987 and in a 
taxation year from a corporation not resident,in Canada, 
other than a corporation in which the recipient had or 
would have, if the corporation were a taxable Canadian 
corporation, a substantial interest (within the meaning as- 
signed by. section 191), on a share, if the dividend would 
have been a dividend in respect of which no deduction 
could have been made under subsection 112(1) or (2) or 
138(6) by reason of subsection 112(2.2) or (2.4) if the 
corporation that paid the dividend were a taxable Cana- 
dian corporation, shall be deemed to be interest received 
in the year and not a dividend received on a share of the 
capital stock of the payer corporation. 

Related Provisions: 248(1)‘“amount” — stock dividend; 248(13) — In- 
terests in trusts and partnerships. 

Definitions [s. 258]: “amount” — 248(1); “Canada” — 255; “corpora- 
tion”, “dividend”, “income bond”, “grandfathered share”, “person” — 
248(1); “resident in Canada” — 250; “share” — 248(1); “specified finan- 
cial institution” — 248(1); “taxable Canadian corporation” — 89(1), 
248(1); “taxation year’ — 249; “term preferred share” — 248(1); 
“trust” — 248(1), (3); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 258]: IT-88R2: Stock dividends. 


259, (1) Proportional holdings in trust property — 
For the purposes of subsections 146(6), (10) and (10.1) 
and 146.3(7), (8) and (9) and Parts X, X.2, XI and XI.1, 
where at any time a taxpayer described in section 205 ac- 
quires, holds or disposes of a particular unit in a qualified 
trust and the trust elects for any period that includes that 
time to have the provisions of this subsection apply, 


eloivenet Amendment — fe opening 
words 


(1) Proportional holdings i in trust property - — For 
the purposes of subsections 146(6), (10) and (10.1), 
146.1(2:1) and 146.3(7), (8) and (9) and Parts X, X.2, 
XI and XI.1, if at any time a taxpayer described in sec- 
tion 205 acquires, holds or disposes of a particular unit 
in a qualified trust and the trust elects for any period 
that includes that time to have this subsection apply, 
Application: The February 27, 2004 draft legislation, s. 122, will 
amend the opening words of subsec. 259(1) to read as above, applicable 
to 2000 ef seq. 


Technical Notes (December 20, 2002): Subsection 259(1) 
provides a “look-through” rule that applies to trusts governed 
by registered pension plans, registered retirement savings plans 
and certain other tax-exempt registered plans that acquire units 
of a “qualified trust’. If the qualified trust so elects, each regis- 
tered plan trust is deemed to acquire, hold and dispose of its 
proportionate interest in the underlying assets of the qualified 
trust. This rule can benefit a registered plan trust where the di- 


S. 259(1)(h)() 


rect investment in the units of the qualified trust would consti- 
tute a non-qualified investment or foreign property. By “‘look- 
ing through” to the underlying assets of the qualified trust, a 
registered plan trust may be able to reduce or eliminate the tax 
penalties that result from holding non-qualified investments or 
excessive foreign property. 


Subsection 259(1) is amended so that it applies for the purpose 
of the Tegistration rules for registered education savings plans 
(RESPs). Under subsection 146.1(2.1), the. registration of an 
RESP is revocable if a trust governed by the plan holds a non- 
qualified investment. This amendment will permit an RESP 
trust to make a direct investment in a qualified trust that is it- 
a non-qualified investment, without jeopardizing the regis- 
tere status of the RESP, provided the qualified trust restricts - 
its holdings to qualified investments. 


(a) the taxpayer shall be deemed not to acquire, hold 
or dispose of at that time, as the case may be, the par- 
ticular unit; 


(b) where the taxpayer holds the Seine unit at that 
time, the taxpayer shall be deemed to hold at that time 
that proportion (referred to in this subsection as the 
“specified portion”) of each property (in this subsec- 
tion referred to as a “relevant property”) held by the 
trust at that time that one (or, where the particular unit 
is a fraction of a whole unit, that fraction) is of the 
number of units of the trust outstanding at that time; 


(c) the cost amount to the taxpayer at that time of the 
specified portion of a relevant property shall be 
deemed to be equal to the specified portion of the cost 
amount at that time to the trust of the relevant 


property; 
(d) where that time is the later of 


(i) the time the trust acquires the relevant property, 
and 


(ii) the time the taxpayer acquires the particular 
unit, 


the taxpayer shall be deemed to acquire the specified 
portion of a relevant property at that time; 


(e) where that time is the time the specified portion of 
a relevant property 1s deemed by paragraph (d) to have 
been acquired, the fair market value of the specified 
portion of the relevant property at that time shall be 
deemed to be the specified portion of the fair market 
value of the relevant property at the time of its acquisi- 
tion by the trust; 


(f) where that time is the time immediately before the 
time the trust disposes of a particular relevant pro- 
perty, the taxpayer shall be deemed to dispose of, im- 
mediately after that time, the specified portion of the 
particular relevant property for proceeds equal to the 
specified portion of the proceeds of disposition to the 
trust of the particular relevant property; 


(g) where that time is the time immediately before the 
time the taxpayer disposes of the particular unit, the 
taxpayer shall be deemed to dispose of, immediately 
after that time, the specified portion of each relevant 
property for proceeds. equal to the specified portion of 
the fair market value of that relevant property at that 
time; and 


(h) where the taxpayer is deemed because of this 
subsection 


(1) to have acquired a portion of a relevant property 
as a consequence of the acquisition of the particu- 
lar unit by the taxpayer and the acquisition of the 
relevant property by the trust, and 
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(ii) subsequently to have disposed of the specified 
portion of the relevant property, 


the specified portion of the relevant property shall, for 
the purposes of determining the consequences under 
this Act of the disposition and without affecting the 
proceeds of disposition of the specified portion of the 
relevant property, be deemed to be the portion of the 
relevant property referred to in subparagraph (1). 


Related Provisions: 206(2.1) — Exemption from Part XI tax when 
election made. 


(2) Proportional holdings in corporate property — 
Subsection (1) applies to an election by a qualified corpo- 
ration as if 


(a) the reference to “a qualified trust” were read as 
“the capital stock of a qualified corporation”; 


(b) the references to “unit” were read as “share”; and 


(c) the references to “the trust” were read as “the 
corporation”’. 


(3) Election — The election by a trust or a corporation 
(in this subsection referred to as the “elector’”) under sub- 
section (1) shall be made by the elector filing a prescribed 
form with the Minister and shall apply for the period be- 
ginning 15 months before the day of filing thereof (or 
such later time as the elector designates in its election) 
and ending at such time as the election is revoked by the 
elector filing with the Minister a notice of revocation (or 
at such earlier time within the 15-month period before the 
day on which the notice of revocation is filed with the 
Minister as the elector designates in its notice of 
revocation). 


Related Provisions: 206(2.1) — Exemption from Part XI tax when 
election made. 


Interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


Forms: T1024: Election to deem a proportional holding in qualified 
trust/corporate property. 


(4) Requirement to provide information — Where a 
trust or a corporation elects under subsection (1), 


(a) it shall, not more than 30 days after making the 
election, notify each person who, before the election is 
made and during the period for which the election is 
made, held a unit in the trust or a share in the capital 
stock of the corporation, as the case may be, of the 
election; and 


(b) where any person who holds such a unit or share 
during the period for which the election is made 
makes a written request to the trust or the corporation 
for information that is necessary for the purpose of de- 
termining the consequences under this Act of the elec- 
tion for that person, the trust or the corporation, as the 
case may be, shall provide the person with that infor- 
mation not more than 30 days after the receipt of the 
request. 


(5) Definitions — In this section, 
‘qualified corporation” at any time means a corporation 
described in paragraph 149(1)(0.2) where, at that time, 


(a) all the issued and outstanding shares of the capital 
stock of the corporation are identical to each other, or 


(b) all the issued and outstanding shares of the capital 
stock of the corporation are held by one person; 


Related Provisions: 248(12) — Identical properties. 
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‘“‘qualified trust” at any time means a trust (other than a 
registered investment or a trust that is prescribed to be a 
small business investment trust) where 


(a) each trustee of the trust at that time is a corporation 
that is licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada the bus- 
iness of offering to the public its services as a trustee 
or a person who is a trustee of a trust governed by a 
registered pension plan, 


(b) all the interests of the beneficiaries under the trust 
at that time are described by reference to units of the 
trust all of which are at that time identical to each 
other, 


(c) it has never before that time borrowed money ex- 
cept where the borrowing was for a term not exceed- 
ing 90 days and the borrowing was not part of a series 
of loans or other transactions and repayments, and 


(d) it has never before that time accepted deposits. 


Related Provisions: 149(1)(0.4) — No tax payable by master trust; 
248(12) — Identical properties. 


Regulations: 5103 (prescribed small business investment trust; needs to 
be amended to apply for 259(5) rather than 259(3)). 


History [s. 259]: S. 259 substituted by 1994, c. 21, s. 115, subsecs. (1), 
(3) and (5) applicable to periods occurring after 1985, subsec. (2) applica- 
ble to periods occurring after 1991, and subsec. (4) applicable to elections 
made after December 21, 1992. That section formerly read: 


259. (1) Proportional holdings in trust property — For the pur- 
poses of subsections 146(6), (10) and (10.1) and 146.3(7) to (9) and 
Parts X, X.2, XI. and XI.1 of this Act and subsections 146.2(12), 
(13) and (14) of the Income Tax Act, chapter 148 of the Revised. 
Statutes of Canada, 1952, where at any time a taxpayer described in 
section 205 acquires, holds or disposes of an interest in a qualified 
trust and the trust elects for any period that includes that time to 
have the provisions of this subsection apply, the taxpayer shall be 
deemed 


(a) not to acquire, hold or dispose of at that time, as the case 
may be, that interest in the trust; 


(b) to hold at that time that proportion (in this subsection re- 
ferred to as the taxpayer’s “specified portion’’) of each property 
of the trust that the number of units of the trust held by the 
taxpayer at that time is of the number of units of the trust out- 
standing at that time, and the cost amount to the trust of the 
taxpayer's specified portion of each such property shall be 
deemed to be the cost amount to the taxpayer of the taxpayer’s 
specified portion of the property; 


(c) to acquire the taxpayer’s specified portion of each property 
of the trust at the later of 


(i) the date the trust acquires the property, and 
(ii) the date the taxpayer acquires the interest in the trust, 


and the fair market value, at the time of acquisition by the tax- 
payer, of the taxpayer’s specified portion of the property shall 
be deemed to be the fair market value of that specified portion 
of the property at the time of its acquisition by the trust; and 


(d) to dispose of the taxpayer’s specified portion of each pro- 
perty of the trust at the earlier of 


(1) the date the trust disposes of the property, and 

(ii) the date the taxpayer disposes of the interest in the trust 
for proceeds equal to, 

(iii) where subparagraph (i) applies, the proceeds of dispo- 


sition to the trust of the taxpayer’s specified portion of the 
property, and 


(iv) where subparagraph (ii) applies, the fair market value, 
immediately before the disposition of the interest, of the 
taxpayer’s specified portion of the property. 


(2) Election — The election by a trust under subsection (1) shall be 
made by the trust filing a prescribed form with the Minister and 
shall be applicable in respect of the period commencing 15 months 
before the date of filing thereof (or such later time as the trust may 
designate in its election) and ending at such time as the election is 
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revoked by the trust filing with the Minister a notice of revocation 
(or at such earlier time within the 15 month period immediately pre- 
ceding the date on which the notice of revocation is filed with the 
Minister as the trust may designate in its notice of revocation). 


(3) Definition of “qualified trust’ —JIn this section, “qualified 
trust” means a trust, other than a registered investment or a trust that 
is prescribed to be a small business investment trust, where 


(a) each trustee of the trust is a corporation that is licensed or 
otherwise authorized under the laws of Canada or a province to 
carry on in Canada the business of offering to the public its ser- 
vices as trustee or a person who is a trustee of a trust governed 
by a registered pension fund or plan; 


(b) the interests of the beneficiaries under the trust are described 
by reference to units of the trust that are identical in all respects 
and any difference between the interest in the trust of each ben- 
eficiary and the interest in the trust of each other beneficiary is 
dependent solely on the difference in the number of units held 
by those beneficiaries; 


(c) it has never borrowed money except where the borrowing 
was for a term not exceeding 90 days and was not part of a 
series of loans or other transactions and repayments; 


(d) it has never accepted deposits; and 
(e) it complies with prescribed conditions. 


Para. 259(3)(c) amended by 1994, c. 7, Sch. VIII (1993, c, 24), s. 142, 
applicable to borrowings occurring after 1990. Para. (3)(c) formerly read: 


(c) it has never borrowed money; 


Definitions [s. 259]: “business” — 248(1); “Canada” — 255; “corpora- 


tion” — 248(1), Interpretation Act 35(1); “cost amount” — 248(1); “iden- 
tical” — 248(12); “Minister”, “person”, “prescribed” — 248(1); “‘prov- 
ince” — Interpretation Act 35(1); “qualified corporation”, “qualified 


trust” — 259(5); “registered investment” — 204.4(1), 248(1); “registered 
pension plan” — 248(1); “relevant property” — 259(1)(b); “share” — 
248(1); “small business investment trust” — Reg. 5103; “series of transac- 


tions” — 248(10); “specified portion” — 259(1)(b); “taxpayer” — 248(1); 
“trust” — 104(1), 248 (1), (3); “written” — Interpretation Act 35(1) 
[“writing”]. 


Regulations [s. 259]: 5103 (small business investment trust). 


260. (1) Definitions — In this section, 


‘“‘qualified security” means 


(a) a share of a class of the capital stock of a corpora- 
tion that is listed on a prescribed stock exchange or of 
a class of the capital stock of a corporation that is a 
public corporation by reason of the designation of the 
class by the corporation in an election made under 
subparagraph (b)(i) of the definition “public corpora- 
tion” in subsection 89(1) or by the Minister in a notice 
to the corporation under subparagraph (b)(ii) of that 
definition, 


(b) a bond, debenture, note or similar obligation of.a 
corporation described in paragraph (a) or of a corpora- 
tion that is controlled by such a corporation, 


(c) a bond, debenture, note or similar obligation of or 
guaranteed by the government of any country, prov- 
ince, state, municipality or other political subdivision, 
or a corporation, commission, agency or association 
controlled by any such person, or 


(d) a warrant, right, option or similar instrument with 
respect to a share described in paragraph (a); 


Proposed Addition — 260(1 es eaaieaen 
security’’(e) 
(e) a qualified trust unit; 


Application: The February 27, 2004 draft legislation, subsec. 123(1), 
will add para. (e) to the definition “qualified security” in subsec. 260(1), 
applicable to arrangements made after 2001. 


Technical Notes: The securities lending arrangement vies 
apply only to securities that are qualified securities. A new par- 


S. 260(1) sec 


agraph (e) is added to the definition “qualified security” to in- 
clude a qualified trust unit. — 
Letter from SS ae December 11, 2002: 


I am valine in tebponde to you r letters concerning the applica- 
tion of the Income Tax Act’s Securities iendistg rules to listed 
units of mutual fund t trusts. 


ad trust ‘units ee is be included as 
) for purposes: of the securities nes ar- 


S. Tuer. wea are ot to een an 
amendment to the SLA rules to treat listed mutual fund trust 
as oe securities” for the Aes se of oeuas that 


payments received by lenders or of compensation payments 
made by borrowers. However we remain ot to consider fur- 


Related Provisions: 212(1)(b)(xii), (xiii) — Exemption from withhold- 
ing tax. 


cee 3200, 3201 Ceeeee stock exchanges). 


“quali 
trust that is i ed « ona aiteerion a bse oieiice. 
Aa oeh The oe 21, 2004 draft sey subsec. 1236), 


Tec nical Notes: A “ vali 2 trust unit” is ee mean 
a unit of a mutual fund trust that is listed on a prescribed stock 


exchange. 


“securities lending arrangement” means an arrange- 
ment under which 


(a) a person (in this section referred to as the “lender’’) 
transfers or lends at any particular time a qualified se- 
curity to another person (in this section referred to as 
the “borrower”) with whom the lender deals at arm’s 
length, 


Proposed Amendment — 260(1)“securities 
_ lending arrangement” (a) 


(a) a person (in this section referred to as the 
“lender’”) transfers or lends at any particular time a 
qualified security to another person (in this section 
referred to as the “borrower’’), 


Application: The February 27, 2004 draft legislation, subsec. 123(2), 
will amend para. (a) of the definition “securities lending arrangement” 


1761 


S. 260(1) sec 


in subsec. 260(1) to read as above, applicgtle to cece oats 
ter 2002. 


Technical Notes: Aiere are tacos am dments to sic le 
tion “securities lending arrangement”. 


Paragraph (a) of the existing definition aig that i 


paragraph ©) ne that ahete the | 
not deal with each other at arm’s length, the arrangemen 
be of a term not exceeding 2 ) d 

series of securities oe 


(b) it may reisbitabiy t be dieeaecida at the particular 
time, that the borrower will transfer or return after the 
particular time to the lender a security (in this section 
referred to as an “identical security”) that is identical 
to the security so transferred or lent, 


(c) where the qualified security is a share of the capital 
stock of a corporation, the borrower is obligated to pay 
to the lender amounts equal to and as compensation 
for all dividends, if any, paid on the security that 
would have been received by the borrower if the bor- 
rower had held the security throughout the period be- 
ginning after the particular time and ending at the time 
an identical security is transferred or returned to the 
lender, and 


ty 
after the particular time and that ends at the time an — 
/ anti security iS. Mpnsiered or ret ed to tk 


in subsec. 260(1). to os 
ter 2001. : 


provides. that where a cee 
rower must be obligate to > Pi 


recognizes. ad Bbdifice the commerci 
tion payments are required to be made by the borrower t 
lender in all securities lending arrangements, and not just pose 
arrangements involving shares. — . 


(d) the lender’s risk of loss or opportunity for gain or 
profit with respect to the security is not changed in any 
material respect, 


Proposed Addition — 260(1)“securities _ 
lending arrangement”(e) 


(e) if the lender and the borrower do not a wis 
each other at arm’s length, it is not intended that the 
arrangement, nor any series of securities lending ar- 
-rangements, loans or other transactions of which the © 
arrangement is a pee bei in effect for more - 270 
days, ; 
Application: The February 27, 2004 draft legislation, Shbbet! 123(4), 


will add para. (e) to the definition “securities lending arrangement” in 
subsec. 260(1), applicable to arrangements made after 2002. 


Income Tax Act 


Technical Notes: bee a eran 


eeuaties lending 
arrangement’(a). ae. 


but does not include an arrangement one of the main pur- 
poses of which may reasonably be considered to be to 
avoid or defer the inclusion in income of any gain or 
profit with respect to the security. 
Related Provisions: 112(2.3)—Dividend rental | arrangements; 
248(1)“securities lending arrangement’ — Definition applies to entire 
Act; 248(12) — Identical properties; » 256(6), (6.1) — Meaning of 
“controlled”. 
History: Para. (c) of “securities lending arrangement” substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec.,199(1), applicable to transfers, 
loans and payments made after April 26, 1989, Para. (c) formerly read: 
(c) the borrower is obligated to pay to the lender amounts equal to 
and as compensation for all dividends, if any, paid on the security 
after the particular time and before an identical security is trans- 
ferred or returned to the lender, and 


(2) Non-disposition — Subject to subsections (3) and 
(4), for the purposes of this Act, any transfer or loan by a 
lender of a security under a securities lending arrange- 
ment shall be deemed not to be a disposition of the secur- 
ity and the security, shall be deemed to continue to be pro- 
perty of the lender and, for the purposes. of this 
subsection, a security shall be deemed to include an iden- 
tical security that has been transferred or returned to the 
lender under the arrangement. 


Related Provisions: 260(10), (11) — Application to partnerships. 


(3) Disposition of right — Where, at any time, a lender 
receives property (other than an identical security or an 
amount deemed by subsection (4) to have been received 
as proceeds of disposition) in satisfaction of or in ex- 
change for the lender’s right under a securities lending ar- 
rangement to receive the transfer or return of an identical 
security, for the purposes of this Act the lender shall be 
deemed to have disposed at that time of the security that 
was transferred or lent for proceeds of disposition equal 
to the fair market value of the property received for the 
disposition of the right (other than any portion thereof 
that is deemed to have been received by the lender as a 
taxable dividend), except that section 51, 85.1, 86 or 87, 
as the case may be, shall apply in computing the income 
of the lender with respect to any such disposition as if the 
security transferred or lent had continued to be _ the 
lender’s property and the lender had received the property 
directly. 


(4) idem — Where, at any time, it may reasonably be 
considered that a lender would have received proceeds of 
disposition for a security that was transferred or lent 
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under a securities lending arrangement, if the security had 
not been transferred or lent, the lender shall be deemed to 
have disposed of the security at that time for those pro- 
ceeds of disposition. 


(5) Deemed dividend — For the purposes of this Act, 
any amount received (other than an amount received as 
proceeds of disposition or an amount received by a corpo- 
ration under an arrangement where it may reasonably be 
considered that one of the main reasons for the corpora- 
tion entering into the arrangement was to enable it to re- 
ceive an amount that would otherwise have been. deemed 
by this subsection to be a dividend) 


(a) under a securities lending arrangement from.a per- 
son resident in Canada, or a person not resident in 
Canada where the amount was paid in the course of 
carrying on business in Canada through a permanent 
establishment as defined by regulation, or 


(b) by or from a person who is a registered securities 
dealer resident in Canada, where the amount is re- 
ceived or paid, as the case may be, in the ordinary 
course of the business of trading in securities carried 
on by the dealer, 


as compensation for a taxable dividend paid on a share of 
the capital stock of a public corporation that is a qualified 
security shall, to the extent of the amount of that divi- 
dend, be deemed to have been received as a taxable divi- 
dend on the share from the ee 


Proposed Amendment - — 260(5), 6. De 


(5) Where (5. 1) applies a 
a taxpayer for a taxation ee 


one ooF the main reasons for t the yreelee entering into the 
es was to enable the person to receive ; a secur- 


the taxable i income, or not facunded | in computing ‘the in- | 
come, for. any taxation year of the person) received by — 
the taxpayer in the taxation year, as compensation fo 
payment (referred to in subsection (5.1) e “underly- 
ing payment”) paid on a ques seul £ a the ee / 
ular amount is received 


| (a) under a securities leads arrangement, 
(i) from a person resident in Canada, or 


(ii) from a non-resident person who paid the par- 
ticular amount in the course of carrying on busi- 
ness in Canada through a permanent establish- 
ment as defined by regulation; 


(b) from a registered securities dealer a in 
Canada who paid the particular amount in the ordi- 
nary course of a business of trading in securities; or 


(c) in the ordinary course of the taxpayer’ s business 
of trading in securities, where the taxpayer is a regis- 
_ tered securities dealer resident in Canada. 


(5.1) Deemed compensation payments — If this 
subsection applies in respect of a particular amount re- 
ceived by a taxpayer in a taxation year as compensation 
for an underlying payment, the particular amount is 
deemed, to the extent of the underlying payment, to 
have been received by the taxpayer in the taxation year 
as, 


(a) where the underlying payment is a taxable divi- 
dend paid on a share of the capital stock of a public 


S. 260(6) 


corporation (other than an underlying payment to 
_ which paragraph ab) applies), a taxable dividend on— 
lhe share, 


2 (b) where the underlying cance is paid by a trust 
on a qualified trust unit issued by the trust, 


- (i) an amount of the trust’s income that was, to 
the extent that eee oe ioe to the 
_ pes payment, 


_ (A) paid by the trust to oe teeeasee a as a bene- 
ficiary under the trust, and — 


- (B) designated by the trust in respect of the 
_. taxpayer to the extent of a valid designation, if 
any, by the trust under this Act in respect of 

_ the recipient: of the underlying payment, and 


(ii) to ‘the extent that the underlying payment is a 
ee He pet | ee ue a a distri- 


©) in any ‘other case, hice 
Technical Notes: Subsection 2000): in its current form, 


specified “eircumistanoes: as. dividends. The. nibseerion also, 
however, denies this dividend treatment where the amount is 


I d bya -corporati ‘and one of the main reasons for the 
corporation entering into the arrangement. was to enable it to 
receive an amount ma would os treated as a dividend kes the 
subsection. — 2 oe 


Subsection (5). is ors’ into two- subsections. New 
subsection 260(5) describes the circumstances under which the 
compensation payment deeming rule, now found in new sub- 
260(5.1), applies. The deeming rule applies where an 
amount is received under a securities lending arrangement 
under one of these circumstances: from a person resident in 
Canada, from a person not resident in Canada where the 
amount was paid in the course of carrying on business in Can- 
ada through a permanent establishment, or from or by a regis- 
tered securities dealer. These are essentially the same as the 
circumstances specified prior to the amendment. 


Also, the anti-avoidance rule in this subsection — which cur- 
rently addresses only the case of an amount that would other- 
wise be received by a corporation as a dividend — is amended 
to include all otherwise non-taxable amounts that may be re- 
ceived under a securities lending arrangement, by any person. 

This amendment recognizes: that with the introduction of quali- 
fied trust units as “qualified securities,” a person may be 
treated as having received any of several Kinds of non-taxable: 
amounts. 


New subsection 260(5. y treats a given compensation payment 
as one of three things: a dividend, an amount paid by a trust 
and having the same characteristics, source and purpose as the 
“underlying payment” amount paid by the trust directly, or in- 
terest. The overall effect of the provision is, in addition to rep- 
licating the former dividend deeming rule, to deem compensa- 
tion payments in respect of payments from a trust to have the 
same characteristics, source and purpose as if the amounts were 
paid by the trust. 

Application: The February 27, 2004 draft legislation, subsec. 123(6), 


will amend subsec. 260(5) to read as above, and add subsec. (5.1), appli- 
cable to arrangements made after 2001. 


Related Provisions: 18(1)(w) — No deduction for underlying pay- 
ment deemed received by another person; 260(5) — Conditions for 
260(5.1) to apply; 260(6) —- Deductibility of compensation for security 
distribution; 260(7) — Dividend refund. 


Proposed Amendment — 260(6) 


(6) Deductibility — In computing the income of a tax- 
payer under Part I from a business or property for a tax- 
ation year, there may be deducted, in respect ofan 
amount (referred to in this subsection as a “compensa- 
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tion amount”) paid by the taxpayer in the year as com- 
pensation for a security distribution, an. amount equal to 


(a) if the taxpayer is a registered securities dealer — 
and the security distribution is, or is deemed by sub- — 
section (5.1) to have been, received as a taxable divi- 
_dend, no more than aot Os ee 2 
or : 


(b) if the security distribution is in resp ct oe an : 
amount other than an amount that is, or is deemed by 

subsection (5.1) to nave oe, Tecei ed asa tax able. 
dividend, 


ity distribution that | is includ di 
_ the income, anc hot id i 
the taxabl 1 


will amend subsec. 260(6) to read a asa 
made after 2001 


Technical Note s: Su 
which a person who makes a 
under a securities lendin a 


taxable | income of he ale or persons as tele ed to it 


Related Provisions: 82(1)(a)(ii)(B) — Amount deemed received by an- 
other person excluded from taxable dividends of individual; 248(1)“divi- 
dend rental arrangement’(d)) [to be repealed], (b)(1)(B) [draft] — Divi- 
dend rental arrangement where 260(5) applies; 260(10)—(12) — 
Application to partnerships. 


History: Para. 260(5)(b) amended by 1995, c. 21, subsec. 75(1), applica- 
ble to transfers, loans and payments made after April 26, 1989. Para. (b) 
formerly read: 


(b) by or from a person resident in Canada who is registered or li- 
censed under the laws of a province to trade in securities where the 
amount is received or paid, as the case may be, in the ordinary 
course of the business of trading or dealing in securities carried on 
by that person, 


Regulations: 8201 (permanent establishment). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corpora- 
tions resident in Canada. 


Paragraph 2606. (a) i iS amended to laity 4 that the am 
scribed in that paragraph is the total of all amount 
corporation becomes obligated in the taxation year to pa 


Income Tax Act 


(6) Non-deductibility — In computing a taxpayer’s in- 
come under Part I from a business or property 


(a) where the taxpayer is not a registered securities 
dealer, no deduction shall be made in respect of an 
amount that, if paid, would be deemed by subsection 
(5) to have been received by another person as a taxa- 
ble dividend; and 


(b) where the taxpayer is a registered securities dealer, 
no deduction shall be made in respect of more than */3 
of that amount. 


Related Provisions: 260(6.1) — Deductible amount; 260(10), (11) — 
Application to partnerships. 


History: Subsec. 260(6) amended by 1995, c. 21, subsec. 75(2), applica- 
ble to payments made after June 1989. Subsec. (6) formerly read: 


(6) In computing the income of a taxpayer under Part I from a busi- 
ness or property, no deduction shall be made in respect of an 
amount that, if paid, would be deemed by subsection (5) to have 
been received by another person as a taxable dividend. 


(6.1) Deductible amount — Notwithstanding subsec- 
tion (6), there may be deducted in computing a corpora- 
tion’s income under Part I from a business or property for 
a taxation year an amount equal to the lesser of 


(a) the amount that the corporation is obligated to pay 
to another person under an arrangement described in 
paragraphs (c) and (d) of the definition “dividend 
rental arrangement” in subsection 248(1) that, if paid, 
would be deemed by subsection (5) to have been re- 
ceived by another person as a taxable dividend, and 
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another person as compensation under certain dividend rental 
arrangements. 


Also, paragraph 260(6.1)(a) of the English version a the hen is 
amended, as a consequence of the amendments to the definition — 
“dividend rental arrangement” in subsection 248(1) of the Act, — 
by replacing the reference to “paragraphs (c) and (dy of that 
definition to a reference to “paragraph (b)” of that definition. 


(b) the amount of the dividends received by the corpo- 
ration under the arrangement that were identified in its 
return of income under Part I for the year as an 
amount in respect of which no amount was deductible 
because of subsection 112(2.3) in computing the tax- 
payer’s taxable income or taxable income earned in 
Canada. 


Related Provisions: 260(7)(b) — No dividend refund on amount de- 
ductible under 260(6.1); 260(10), (11) — Application to partnerships. 


History: Subsec. 260(6.1) added by 1995, c. 21, subsec. 75(2), applicable 
to payments made 


(a) after April 1989, where the corporation has elected under subsec. 
74(3) (of 1995, c. 21 —see under 248(1)“dividend rental arrange- 

-ment’), except that, for the purposes of para. 260(6.1)(b), a dividend 
received after April 1989 and before July 1994 that was identified in 
the corporation’s return of income under Part I of the Act for its first 
taxation year that ends after June 22, 1995 shall be deemed to have 
been identified in its return of income under that Part for its taxation 
year in which the dividend was received; and 


(b) after June 1994, in any other case. 


(7) Dividend refund — For the purposes of section 129, 


(a) any amount paid by a corporation that is not a reg- 
istered securities dealer (other than an amount for 
which a deduction in computing income may be 
claimed under subsection (6.1)), and 


(b) '4 of any amount paid by a corporation that is a 
registered securities dealer (other than an amount for 
which a deduction in computing income may be 
claimed under subsection (6.1)) 


that is deemed by subsection (5) to have been received by 
another person as a taxable dividend shall be deemed to 
have been sti Nae the igi ote as a taxable ivagends 


registered securities dealer (other than an amount ‘for : 
which a deduction in computing income" “may be 


claimed under subsection 260(6. 1)), and - 


(b) 1/3 of any amount paid bya corporation that i is a 
registered securities dealer (other than an amount for 
which a deduction in computing income may be 
claimed under subsection 260(6.1)) 


that is deemed by subsection 260(5.1) to have been re- 
ceived by another person as a taxable dividend is 
deemed to have been paid by the corporation a as a taxa- 
ble dividend. 


Application: The February 27, 2004 draft legislation, subsec. 123(8), 
will amend subsec. 260(7) to read as above, applicable to arrangements 
made after 2001. 


Technical Notes: Subsection 260(7) provides that, where a 
corporation makes 4 payment which is deemed by the former 
subsection 260(5) to be a taxable dividend, the corporation will 
also be entitled to treat the amount as the payment of a divi- 
dend for the purposes of section 129 of the Act. 


The postamble of the English version of subsection 260(7) is 
amended to replace the reference “subsection 260(5)” with 
“subsection 260(5.1)”. 


S. 260(8)(b)(ii) 


History: Subsec. 260(7) amended by 1995, c. 21, subsec. 75(2), applica- 
ble to payments made after June 1989, except that in its application to 
payments made after June 1989 and before July 1994 with respect to a 
corporation that has not elected under subsec. 74(3) (of 1995, c. 21 — see 
under 248(1)‘“dividend rental arrangement”), subsec. 260(7) shall be read 
without reference to the expression “(other than an amount for which a 
deduction in computing income may be claimed under subsection (6.1))”. 
Subsec. (7) formerly read: 


(7) For the purposes of section 129, any amount paid by a corpora- 
tion that is deemed by subsection (5) to have been received by an- 
other person as a taxable dividend shall be deemed to have been 
paid by the corporation as a taxable dividend. 


Interpretation Bulletins: IT-243R4: Dividend refund to private 


corporations. 


(8) Non-resident withholding tax — For the purposes 
of Part XIII, 


(a) any amount paid or credited under a securities 
lending arrangement by or on behalf of the borrower 
to the lender as compensation for any interest or divi- 
dend paid in respect of the security shall be deemed to 
be a payment made by the borrower to the lender of 
interest, except that where, throughout the term of the 
securities lending arrangement, the borrower has pro- 
vided the lender under the arrangement with money in 
an amount of, or securities described in paragraph (c) 
of the definition “qualified security” in subsection (1) 
that have a fair market value of, not less than 95% of 
the fair market value of the security and the borrower 
is entitled to enjoy, directly or indirectly, the benefits 
of all or substantially all income derived from, and op- 
portunity for gain with respect of, the money or 
securities, 


(i) the amount paid or credited shall, to the extent 
of the amount of the interest or dividend paid in 
respect of the security, be deemed to be a payment 
made by the borrower to the lender of interest or a 
dividend, as the case may be, payable on the 
security, 


(11) the amount paid or credited shall, to the extent 
of the amount of the interest, if any, paid in respect 
of the security, be deemed for the purpose of sub- 
paragraph 212(1)(b)(vi1) to have been payable by 
the issuer of the security, and 


(iii) the security shall be deemed to be a security 
described in subparagraph 212(1)(b)(i1) if it is a se- 
curity described in paragraph (c) of the definition 
“qualified security” in subsection (1), and 


(b) any amount paid or credited under a securities 
lending arrangement by or on behalf of the borrower 
to the lender as, on account of, in lieu of payment of or 
in satisfaction of, a fee for the use of the security shall 
be deemed to be a payment made by the borrower to 
the lender of interest and, for the purposes of this para- 
graph, where the borrower has at any time provided 
the lender with money, either as collateral or consider- 
ation for the security, and the borrower does not under 
the arrangement pay or credit a reasonable amount to 
the lender as, on account of, in lieu of payment of or in 
satisfaction of, a fee for the use of the security, the 
amount, if any, by which 


(i) interest on the money computed at the pre- 
scribed rates in effect during the term of the 
arrangement 


exceeds 


(11) the amount, if any, by which any amount that 
the lender pays or credits to the borrower under the 
arrangement exceeds the amount of the money 
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shall be deemed to be an amount paid under the ar- 
rangement by the borrower to the lender as a fee for 
the use of the security, at the time that an identical se- 
curity is or can reasonably be expected to be trans- 
ferred or returned to the lender, 


and, for the purposes of Part XIII and any agreement or 
convention between the Government of Canada and the 
government of another country that has the force of law in 
Canada, any amount deemed by this subsection (other 
than subparagraph (a)(i) or (1i)) to be a payment of inter- 
est shall be deemed not to be payable on or in respect of 
the security. 


‘) as doinpeneation fore ony, ‘security ia 
respect of a borrowed security that is a hisses 
unit, is deemed, to the extent of the 

_ security distribution, to be a 

trust and bichon we hme ; 


unit and een the term of 
arrangement, the. borrower has 


: dividend oe in oo a 
deemed to be a payment mac O 
the lender of interest or a dividend, as the c: 
may be, payable on the borrowed security, ¢ 


if any, paid i 
a —._C a 
(A) for the purpose of — subps 
212(1)(b)(vii) to have been payable by th 
‘suer of the borrowed seni a ant” 
(B) to have been payab secu 
a security _ described _ 


curity described in Be © of the defini- : 
tion “qualified security” in subsection (1); and 


(d) as, on account of, in lieu of payment of or in. sat- 
isfaction of, a fee for the use of the borrowed secur- _ 
ity is deemed to be a payment made by the borrower 
to the lender of interest. — 


Technical Notes: Subsection 260(8) applies epee! ae as 
the purposes of Part XIII of the Act, to payments made under 
securities lending arrangements. The subsection has two main 
aspects: rules that ensure the appropriate treatment for Part 
XIII purposes of compensation payments; and a rule that in 


Income Tax Act 


certain circumstances will treat a borrower as asin d ee oe ae 
lender a “borrow fee”. ae 


The subsection is rearranged into three separate. hatene : 
Amended subsection 260(8) retains the previous rules for com- - 
pensation payments relating to interest and dividends, confin- 
ing them to amounts paid on a security that is not a qualified 
trust unit. Subsection 260(8) also provides for. compensation : 
peyncnts made in respect ofa borrowed qualified trust unit: 

are treated as paym it ind as. having the © 
same character and composi as — — ee - 
eo ae compensa. : 5 oe ) 


Related Provisions: 212(1)(b)(xii), (xiii), 212(2.1) — Exemptions from 
non-resident withholding tax; 212(19) — Special tax on securities dealers 
re non-resident withholding tax exemption; 260(8.1)— Deemed fee for 
260(8)(d); 260(8.2) — Effect for tax treaty purposes. 


History: Subpara. 260(8)(a)(iii) added by 1994, c. 21, s. 116, applicable 
to securities lending arrangements entered into after May 28, 1993. 


Subsec. 260(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
199(2), applicable to transfers, loans and payments made after April 26, 
1989, except that, in its application to transfers, loans and payments made 
before May 27, 1989, para. 260(8)(a) shall be read as follows: 


(a) any payment made by or on behalf of the borrower to the lender 
as compensation for any interest or dividend paid in respect of the 
security shall be deemed to be a payment by the borrower to the 
lender of interest or a dividend, as the case may be, on the security; 
and 


Subsec. 260(8) formerly read: 
(8) For the purposes of Part XIII, 


(a) any payment made under a securities lending arrangement 
by or on behalf of the borrower to the lender as compensation 
for any interest or dividend paid in respect of the security shall 
be deemed to be a payment made by the borrower to the lender 
of interest, except that where, throughout the term of the securi- 
ties lending arrangement the borrower has provided to the 
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lender under the arrangement cash in an amount of, or securities 
described in paragraph (c) of the definition “qualified security” 
in subsection (1) that have a fair market value of, not less than 
95% of the fair market value of the security and the borrower is 
entitled to enjoy, directly or indirectly, the benefits of substan- 
tially all income derived from and opportunity for gain with re- 
spect to the cash or securities, the payment shall be deemed to 
be a payment by the borrower to the lender of interest or a divi- 
dend, as the case may be, payable on the security; and 


(b) any payment made under a securities lending arrangement 
by or on behalf of a borrower of a security to the lender for the 
use of the security shall be deemed to be a payment made by 
the borrower to the lender of interest and, for the purposes of 
this paragraph, any profit earned by the lender that may reason- 
ably be considered to have resulted from the securities lending 
arrangement, other than any payment made by or on behalf of 
the borrower to the lender as compensation for any interest or 
dividend paid on the security, shall be deemed to be a payment 
made under the securities lending arrangement by the borrower 
of the security to the lender for the use of the security. 


(9) Restricted financial institution — For the pur- 
poses of subsection 187.3(1), where at any time a divi- 
dend is received by a restricted financial institution on a 
share that was last acquired before that time pursuant to 
an obligation of a borrower to return or transfer a share 
under a securities lending arrangement, an acquisition of 
the share under the arrangement shall be deemed at and 
after that time not to be an Sonar a we share. 


0) a Feortoerakin | is is deme to bea 
ties dealer if each rr 1ember of the partnership i 


of a security. A Oe — eich for most purposes. of the 
Act is not a person — can be a party to a transaction that would 


an SLA. New subsections (10), ay) u 
tion 260 to bring partnerships within: the SLA ee . 
New subsection 260(10) provides that, for the purposes of si sec- 
tion 260, a person includes a partnership. This allows a partner- 
ship to be either the borrower or the lender in Tespect of an- 
SLA. The subsection also treats a partnership as a registered © 
securities dealer, if all of its members are > themselves. re gistered 
securities dealers. . 


Related Provisions: 260(1 1) ~ Corporate partners 


(11) Corporate members of Eadperahins 4 
corporation that is, in a taxation | Yeats a member of a 
partnership is deemed, 


(a) for the purpose of ke aibscclion () i in re- 
spect of the taxation year, 


(i) to receive its specified proportion, for each fis- 
cal period of the partnership that ends in the taxa- 
tion year, of each amount received by the aa 
ship in that fiscal period, and 


(ii) in respect of the receipt of its dopbifiod pro- 
portion of that amount, to be the same person as 
the partnership; 


(b) for the purpose of applying paragraph (6.1)(a) in 
respect of the taxation year, to become obligated to 
pay its specified proportion, for each fiscal period of 
the partnership that ends in the taxation year, of the 
amount the partnership becomes, in that fiscal pe- 


sees s -curi- 


be an SLA if the Parner were a person. In ou a case, it is 


S. 260(12) 


0G obligated to pay to another person under the ar- 
rangement described in that paragraph; and 

©) for the purpose of applying section 129 in respect 

oft the taxation year, to have paid 


@ if the partnership i is not a registered securities 
‘aler, the corporation’s specified proportion, for 
|) each. fiscal period of the partnership that ends in 
the taxation year, of each amount paid by the 
___ partnership (other than an amount for which a de- 
_ duction in computing income may be claimed 
under subse n (6. 1) by the corporation), and 


: nership is a tegistered securities 
Gale, 1/3 of the corporation’s specified propor- 

tion, for each fiscal period of the partnership that 
ends in the taxation year, of each amount paid by 
‘the partnership (other than an amount for which a 
eduction in computing income may be claimed 
der subsection (6.1) by the corporation). 


Technical Notes: A transaction’s status as an SLA is rele- 
vant to, among other things, the tax treatment of amounts paid 
and received in compensation for dividends or interest on the 
security that is transferred or lent. New subsections 260(11) 
and (12) are added sure the appropriate treatment of these 
amounts in a case where a corporation or an individual is a 
member of a ‘partnership that has entered into an SLA. 


Under new paragraph 260(11)(a), a corporation that is a 
_ _ member of a partnership is treated for the purpose of sub- 
ion 260(5) as having received its “specified proportion” 
w defined in subsection 248(1) of the Act) of each com- 
_ sation payment or amount in respect of proceeds of dis- 
_ position that is described in subsection 260(5) and was re- 
_ ceived by the partnership. It is also treated as being the 

same person as the partnership, thus ensuring that the part- 
 nership’s reasons for entering into the arrangement (which 
pplicability of the Hine oe are attrib- 


- New Sangean 260(1 Nb) treats the comortian as ‘eins 
_ obligated to pay its specified proportion of each dividend 
_ compensation payment described in paragraph 260(6.1)(a). 
_ New paragraph 260(11)(c) treats the corporation, for the 
_ purpose of applying the dividend refund rules in section 
129 of the Act, as having paid its specified proportion of 
each non-deductible dividend compensation payment made 
‘y the partnership. 


(12) Individual members of partnerships — An 
individual that is, in a a taxation baat a member of a part- 
nership i is deemed, 


(a) for the purpose of appivie subsection (5) in re- 
spect of the taxation year, 


- (i) to receive the individual’s specified propor- 
tion, for each fiscal period of the partnership that 
ends in the taxation year, of each amount re- 
ceived by the partnership in that fiscal period, 
and 


(ii) in respect of the receipt of the individual’s 
specified proportion of that amount, to be the 
same person as the partnership; and 


(b) for the purpose of clause 82(1)(a)(ii)(B), to have 
paid the individual’s specified proportion, for each 
fiscal period of the partnership that ends in the year, 
of each amount paid by the partnership in that fiscal 
period that is deemed by subsection (5.1) to have 
been received by another person as a_ taxable 
dividend. 


Technical Notes: New paragraph 260(12)(a) performs for 
individuals who are members of a partnership the same func- 
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tions as new paragraph 260(11)(a) does ion eonperanon that 89(6) 40(3.3)-(3.6) [new] 

are partners. 94(1) §3(1)(f.1), (f.11) [amended] 
New paragraph 260(12)(b) treats an individual ecdhen as ha | 94) 53(1)(f.2) [amended] 

ing paid, for the purpose of clause 82(1)(a)(ii)(B), the indivi-— 95(1) 54“superficial loss” [amended] 
dual’s specified proportion of each dividend compensation — 116(3) 85(4) [repeal] 


payment paid by the partnership that is deemed by new subsec- 


tion 260(5.1) to have been received wee another tes as a ‘tax- a Plait 
able dividend. :  ——rtrr—C—ENS@) Biot) repeal] 
_ 120(1) 93(4) [amended] 
Application: The February 27, 2004 draft legislation, subsec. 12319), | |-124@) 97(2) [amended] 
will add subsecs. 260(10) to (12), applicable to arrangements. made after _ 124(2) 97(3)[repeal}, (3.1): [repeal] 


December 20, 2002; and to an arrangement made after November 2 _ 
1998 and before December 21, 2002 if the parties to the arrangemen 
have made the election described in the ADPNCAON note to the amend- _ 
ment to 248( 1)“dividend rental arrangement”, except that, in its ap . 


tion to an arrangement made before 2002, the reference to sub 
260(5.1)” in para. 260(12)(b) is to be read as “subsection 260(5)” 


Definitions [s. 260]: “amount”, “business” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); gpa ea “mutual fund 
trust” — 132(6)-(7),132.2(3)(n), 248(1); “non-resident”, “prescribed” — 
248(1); “qualified trust unit” — 260(1); BOs oes — 248(1); “re- 
lated” — 251(2)-(6); “security distribution” — 260(1); “tax treaty’, “taxa- 
ble income”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “under- 
lying payment” — 260(5). 


Grandfathering of Various Amendments Announced on April 
26, 1995: 1998, c. 19, s. 247 reads as follows: 


247. (1) Exception to coming-into-force — Subsections 73(4), 
74(5), subsection 18(13) of the Act, as enacted by subsection 79(2) 
and subsections 89(1), (2) and (6), 94(1) and (2), 95(1), 116(3) to 
(5), 120(1) and 124(1) and (2) do not apply to the disposition of 
property by a person or partnership (in this subsection and subsec- 
tion (2) referred to as the “‘transferor’’) that occurred before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire 
the property pursuant to the terms of an agreement in writing 
made on or before that day; or 


(b) in a transaction, or as part of a series of transactions, the 
arrangements for which, evidenced in writing, were substan- 
tially advanced before April 27, 1995, other than a transaction 
or series a main purpose of which can reasonably be considered 
to have been to enable an unrelated person to obtain the benefit 
of 


(i) any deduction in computing income, taxable income, 
taxable income earned in Canada or tax payable under the 
Act, or 


(ii) any balance of undeducted outlays, expenses or other 
amounts. 


(2) Election — Notwithstanding subsection (1), subsection 18(13) 
of the Act, as enacted by subsection 79(2), and the other subsections 
of this Act referred to in subsection (1) apply to a disposition in 
respect of which the transferor has filed with the Minister of Na- 
tional Revenue before the end of the third month after the month in 
which this Act is assented to [i.e., before October 1998 — ed.] an 
election in writing to have those subsections apply. 


(3) Interpretation — For the purpose of subsection (1), 
(a) a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if 


there is a change to the Act or if there is an adverse assessment 
under the Act; 


(b) an “unrelated person” means any person who was not, or a 
partnership any member of which was not, related (otherwise 
than because of paragraph 251(5)(b) of the Act) to the trans- 
feror at the time of the disposition; and 


(c) a person is deemed to be related to a partnership of which 
that person is a majority interest partner. 


. Household © eee Corporation L Limited 
Household es alae: Limited 


The following are the provisions of the Act affected by the indicated pro- 
visions of 1998, c. 19: 


Amending Bill 


ITA Provision 


73(4) 13(21.1), (21.2) [new] ] 

74(5) 14(12), (13) [new] ‘Methane Retail Services Limite to AD 
79(2) 18(13) [amended] PACCAR Financial Lad./Compagnie Financiére. ac- 

89(1) 40(2)(e) [repeal] car Lice 


89(2) 


40(2)(h)G) [amended] 


Paradigm Fund ie fis Fone ipacialnuat Inc. 
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Préts étudiants- ogee Inc /AtL 


. ices du Canada, Ltée”, 
Loans Inc. “ 


Bs Fond | Ine 


dan Loans ke. Janv- . 
1997 and before June 


sor ices Company/Société de s services de 
999 except that, in its application 


anciers Avco Canada Est Compe *, and _ _ ak | 2002, the reference in the sched- 
(v) after December 22, 1997 and before ee 30, 1997, a | Ble to te is to be read as “National Retail Credit Ser- 
reference in the schedule to that corporation is to be read as a _ Vi 0 (Sociét de ‘services de credit aux détaillants 
reference to “Aveo Financial Services Canada East Company”; . national oo . . 
(i) CitiFinancial Canada, Inc./CitiFinanciére Canada, Inc., March 2, ® Wells cae Bianca Canada Corporation, January 1, 1999, ex- 
1998 except that, in its application cept that, in its application before September 7, 2001, the reference 


in the schedule to that corporation is to be read as “Norwest Finan- 


(i) after April 2001 and before April 2002, the eleronce | in the 
_ cial Canada Company”. 


schedule to that corporation is to be read as “CitiFinancial Ser- 


45 Also see Proposed Amendment to the Schedule, below. 
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Proposed Amendment — Schedule 


Application: The February 27, 2004 draft legislation, subsec. 124(5), 
will amend by removing from the list, as of the dates set out below, the 
following corporations: 
(a) GE Card Services Canada Inc./GE Services Cartes du Canada 
Inc., January 1, 2003; 


(b) 2419726 Canada Inc., March 31, 2002; 
(c) CitiFinancial Mortgage Corporation/CitiFinanciére, corporation 
de préts hypothécaires, March 31, 2002; and 


(d) CitiFinancial Mortgage East Corporation/CitiPinancieére, corpo- _ 


ration de préts hypothocaires de l’Est, April 1, 2002. _ 


Technical Notes: For information about this new schedule, 
see the commentary to subsection 181(1) [181(1)“financial i in- 
stitution”(g) — ed.]. 


Letter from Dept. of eee December 11, |, 2000: 
Dear [xxx] 


Thank you for your letter dated Ociober 5. 2000 « on behalf of 
[xxx] requesting that it be prescribed as a financial institution 
for the purpose of the Large Corporations ' Tax ci o in Part 
1.3 of the Income Tax Act (the “Act’). 


It is our understanding that the principal business of [xxx] will 
be to provide loans to [xxx] investors [xxx]. We also under- 
stand that [xxx] will be in direct competition with banks and 
other corporations that are financial institutions 7 ic) ‘pur 
pose [xxx]. 


Based on these understandings, we are pieparcd to ‘recommend 
that [xxx] be prescribed as a financial institution for the pur- 
poses of the LCT. We ask [xxx] to advise us, however, if the 
nature of the company’s business changes, SO ) that 4 its status s for 
LCT purposes can be re-examined. 


You have advised that there are no current or anticipated a arms 
length holders of shares or debt in [xxx] that would potentially 
lose entitlement to an LCT investment allowance if [xxx] were 
prescribed. Based on this, we are prepared to recommend that 
[xxx] be prescribed as of its date of incorporation, September 


25, 2000. This recommendation will be made on the condition - 


that no debt (other than long-term debt within the meaning of 
subsection 181(1) of the Act) issued by [xxx] is held by an un- 
related corporation (other than a financial institution within the 
meaning of that subsection) prior to December 1, 2001. 


I cannot offer any assurance that either the Minister of Finance 
or Cabinet will agree with the recommendation that we intend 
to make in this regard. Nonetheless, I hope that this statement 
of our position is helpful. 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


Letter from Dept. of ance March 6, hee 
Dear [xxx] 


I am writing in response to your. etter ‘dated December 18, 
1998 on behalf of [xxx] requesting that it be prescribed as a 


financial institution for the purpose of the Large Corporations — 


Tax (“LCT”) in Part 1.3 of the Income Tax Act (the “Act”). As 
you are aware, the need for additional information to develop a 
clearer understanding of [xxx] business necessitated several ex- 
changes of information between your colleagues and [xxx] 
principal and my officials. Nonetheless, I apologize for the de- 
lay in concluding our decision in this case. 


It is our understanding that the principal business of [xxx] i is to 
provide loans to individuals and corporations for investment in 
SEC-approved U.S. mutual funds and other securities. We also 
understand that [xxx] competes with banks, trust companies, 
credit unions and other prescribed financial institutions for cli- 
ents. We understand that [xxx] income is primarily comprised 
of the spread between its interest revenue on these loans and 
the interest cost of its own financing. 


Based on these understandings, we are prepared to recommend 
that [xxx] be prescribed as a financial institution for the pur- 
poses of the LCT. We ask [xxx] to advise us, however, if the 


Income Tax Act 


nature of the company’s business changes, so that its status for 
LCT purposes can be re-examined. . 


You have advised that some of [xxx] funding is ccd from 
third party corporations that would potentially lose entitlement 
to an LCT investment allowance if [xxx] were prescribed. The 
Department’s policy is to recommend prescribing a corporation 
on a fully prospective basis with an additional delay where nec- 
essary to protect third party investors. Based on the information 
you have provided, we are prepared to recommend that [xxx] 
be prescribed as of January 1, 2002. 

I cannot offer any assurance that either the Minister of Finance 
or Cabinet will agree with the recommendation that we intend 
to make in this regard. Nonetheless, 1 hope that this statement 
of our position is helpful. 


Yours sincerely, 


- Brian Ernewein 
_ Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of oe gee 9, 2001: 

Dea iaxx) 

Thank you for your letter dated November 3, 2000, eaabeaig 
that [xxx] be prescribed as a financial institution for the pur- 


pose of the Large Conpcmations Tax’ cer) in Part 13 of the 
Income Tax Act (the “Act”).. Le 


It is our understanding that the ofboines business of Puc i is to 
provide loans to individuals and closely-held private entities to 
finance automobiles, real estate and general consumer and 
commercial needs. We understand that [xxx] income is prima- 
rily comprised of the spread between its interest revenue on 
these loans and the interest cost of its own financing. You ad- 
vised that [xxx] competes with banks and other prescribed fi- 
nancial institutions such as automotive credit corporations and ~ 
other retail and small business lenders. You have indicated Hal 
[xxx] does not carry on any leasing business. 


Based on these understandings, we are prepared to recommend 
that [xxx] be prescribed as a financial institution for the pur- 
poses of the LCT. We ask that [xxx] advise us, however, ‘al the 
nature of the company” s business changes, so that its status for 
LCT purposes can be re-examined. 


The Department’s policy is to recommend prescribing a corpo- 
ration on a fully prospective basis with additional time delays 
where necessary to protect third party investors. According to 
the documentation you provided [xxx] does not have any third 
party investors that would lose an investment allowance as a 
result of [xxx] being prescribed as a financial institution. Based 
on this, we are prepared to recommend that [xxx] be prescribed _ 
with effect from the beginning of its taxation year beginning ~ 
January 1, 2002. This recommendation will be made on the 
condition that no debt (other than long-term debt within the 
meaning of subsection 181(1) of the Act) issued by [xxx] is 
held by an unrelated corporation (other than a financial institu- 
tion within the meaning of that subsection) prior to January i 
2002. For greater certainty, the existence of banker’s accept- _ 
ances drawn by [xxx] would not be considered to violate this 
condition since they are effectively considered for LCT pur- 
poses to be held by the accepting bank rather than the third 
party investors who buy them. 


Since prescription must be formally effected through a ene 
tion approved by Cabinet, I cannot offer any assurance that ei- 
ther the Minister of Finance or Cabinet will agree with the rec- 
ommendation that we intend to make in this regard. 
Nonetheless, I hope that this statement of our position is 
helpful. 


Yours sincerely, - ' 

Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch | 
Letter from Dept. of Finance, April 29, 2002: 


Dear [xxx] 


This is further to your letter of September 25, 2001, in which 
you advise of your client’s change in name from [xxx]. As you 
note, our letter of December 10, 1998 confirmed our intention 
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to recommend that [xxx] be prescribed for the purposes of par- 
agraph (g) of the definition “financial institution” in subsection 
1811) of the Income Tax Act, and you now request that this 
recommendation reflect this name change. 


We understand from your letter that [xxx] continues to Génduct 
the same business activities as were carried on prior to this 


name change, and upon which our earlier decision was made to. 
recommend that [xxx] be prescribed. We also understand from. 
the Certificate of Name Change, enclosed with your letter, that _ 


this change was effective [xxx]. Given these understandings, 
we confirm that our recommendation to treat [xxx] as a finan- 


cial institution will reflect this name change as of the date it : 


took effect. Bic a : 
As you know, I cannot offer any assurance that the Minister of 


Finance will agree with the recommendations that we intend to | 
make in this regard. Nonetheless, I hope that this statement of e 


our position is helpful. 
Yours sincerely, — 


_ Brian Emewein _ 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, danny 14, 2003: 
Dear [xxx] 


Thank you for your letters dated October 2, 2001 and October 


31, 2002, in which you request that two companies — one of 
which is not yet incorporated, and to which you refer as “[xxx] 
Newco” — be prescribed under paragraph (g) of the definition 


of “financial institution” in subsection 181(1) of the Income 


Tax Act (the Act). 


As you may know, the proposals announced on December 20, - 


2002 to amend the Act provide for, among other things, a fun- 
damental change in the manner in which corporations are iden- 


tified under paragraph (g) as being financial institutions. Rather 
than listing these corporations in a regulation, this new ap- 


proach is to list them in a schedule to the Act. It is proposed 


that this change be made effective after December 22, 1997. AS. 
a result, requests to be prescribed under this paragraph with ef- _ 


fective dates after December 22, 1997 — as is the case with 
your request — will be treated as requests to be listed in the 
schedule to the Act. 


It is our understanding that the principal business of Newco 


will be to carry out the functions of a credit card issuer pursu- 
ant to an agreement with a sister corporation, [xxx] will con- 


tinue to be liable to the credit card company and its members as _ 
the named issuer, and cardmember agreements will remain be- 


tween [xxx] and the cardholders. Neweo will, however, own 
the indebtedness under such credit card accounts, and borrow 
funds from related corporations to finance its loans to 
cardholders. 


In respect of the other Corporation [xxx] of [xxx] we under- 
stand that it currently operates as a “private label” credit card _ 
issuer and acquirer for Canadian retailers. It raises funds from 


related corporations. 


We also understand that [xxx] Newco and [xxx] will, in carry- 
ing on their credit card businesses, be in direct competition 
with banks and other corporations that are financial institutions 
for Part 1.3 purposes. 


Based on these understandings, we are prepared to recommend 
that [xxx] Newco and [xxx] be listed in the schedule to the Act 
for the purposes of paragraph (g) of the definition “financial 
institution” in subsection 181(1). However, we ask that each of 
[xxx] and [xxx] Newco (once incorporated) provide us with a 
note explaining that it will advise us if the nature of the com- 
pany’s business changes, so that its treatment as a financial in- 
stitution under paragraph (g) can be re-examined. 


I understand from your letter and conversations you have had 
with Ryan Hall of this Division that you have asked that [xxx] 
be listed with effect for taxation years ending after December 
30, 2002, and that [xxx] Newco be listed effective as of its date 
of incorporation. As you know, the Department’s policy is to 
recommend listing a corporation on a fully prospective basis 
with additional time delays where necessary to protect third 


Schedule 


party investors. You have advised that, upon its incorporation, 
there will be no arm’s length holders of debt in Newco that 
would potentially lose entitlement to a Part 1.3 investment al- 
lowance if it were listed. Based on this and that [xxx] Newco 
has not yet been incorporated, we are prepared to recommend 
that [xxx] Newco be listed as of its date of incorporation. With 
respect to [xxx] we are prepared to recommend that it be listed 
as a financial institution effective for taxation years beginning 
after 2002, given your assurance that it has not raised any pub- 
lic debt. Both recommendations will be made on the condition 
that no debt (other than long-term debt within the meaning of | 
subsection 181(1) of the Act) issued by either corporation is 
held by an unrelated corporation (other than a financial institu- 
tion within the meaning of that sibisecH0n) prior to December 
31, 2003. 


Further, this: recommendation vill only be made in respect of 
[xxx] Newco if it is incorporated before December 31, 2003, 
following ee time oy et to list this company will be 
assessed anew. 


To facilitate this Oe we ask that the incorporation date and 
the name of the [xxx] Newco be Do se to us shortly after its 
incorporation. — 


T cannot phere any assurance shat. ihe Minister of Finance will 
agree with the recommendations that we intend to make in this 
regard. Nonetheless, I east this statement of our position is 
helpful. 


Yours sincerely, 


Brian Emewein 
- Director, Tax. Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, May 16, 2003: 
Dear [xxx] : : 


Thank you for your letter of March 25, 2003, concerning the 
proposed treatment of [xxx] as a financial institution for the 
purposes of paragraph (g) of the definition “financial institu- 
tion” in subsection 181(1) of the Income Tax Act. As you note 
in your letter, the proposed amendments to the Act released on 
December 20, 2002 provide that [xxx] change in status will be 
effective after December 30, 2000. You now ask that we rec- 
ommend changing the proposed measures so that [xxx] change 
in status will not be effective until after December 31, 2002. 


Our letter of June 30, 2000, which responded to your letter of 
June 30, 1999, indicated our intention to recommend that [xxx] 
be prescribed as a financial institution, effective for its taxation 
year ending December 31, 2000 and subsequent years. How- 
ever, we made our recommendation conditional upon no debt 
(other than long term debt as defined in subsection 181(1)) 
having been issued by [xxx] and held by an unrelated corpora- 
tion (other than a financial institution as defined in that subsec- 
tion) prior to June 30, 2001. 


You explain that [xxx] has not issued debt in the public market, 
given its understanding that doing so before actually becoming 
a prescribed (now listed) financial institution would jeopardize 
its prescription request. As we understand it, it would seem as 
though [xxx] operated as if it would not be treated as a finan- 
cial institution as of either December 31, 2000 or June 30, 
2001. Rather, it would appear as though [xxx] and other mem- 
bers of its corporate group, have operated since December 31, 
2000 as if [xxx] would not be treated as a financial institution 
until measures were adopted to that effect. As we understand it, 
certain investments made from within the group to [xxx] dur- 
ing this time would not qualify as investment allowance inclu- 
sions if the effective date of [xxx] change in status as currently 
proposed were to be adopted. As a result, you explain that the 
corporate group would incur greater tax liability under Part 1.3 
for the 2000, 2001, and 2002 taxation years than would be the 
case if [xxx] were not treated as a financial institution for these 
years. 


Given that these extraordinary circumstances were in part cre- 
ated by the delay in finalizing the process by which to list [xxx] 
as a financial institution, we consider that it would be appropri- 
ate to recommend the change you have requested. To that end, 
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Schedule 


within oe categor 

securities or pools of mortgage 
from the spread between the yi 
of credit, and securities held on 
of liabilities used to fund these 

from ores moReeys a 


Income Tax Act 


Sch. — Listed Corporations 


debt, as defined for Part I.3 purposes. [xxx] on the other hand, 
would include such borrowings in their taxable capital, since 
they would not be financial institutions under any of the 


paragraphs in the “financial institution” definition, mies 


under subparagraph (g)(ii) of the definition. — 


Although ostensibly outside the technical scope of the defini- 


tion, you suggest that [xxx] fall within the policy intent of sub- 
paragraph (g)(ii), given that all of their assets are interests in a 


tiered partnership structure of which the underlying assets are _ 
indebtedness of financial institutions with which [xxx] are re- | 
lated. While you suggest in your letter that there may be a basis _ 
in law to argue that Partnerships A and B can be disregarded in _ 


determining whether [xxx] are financial institutions under the 


subparagraph, it would appear (judging from the position taken _ 


by the Canada Revenue Agency in its technical interpretation 


numbered 9712385, to which you refer) that CRA considers the _ 
better view to be that the assets of a partnership of which a 
corporation is a member are not considered in applying subpar- _ 


agraph (g)(ii) to the corporation. Listing [xxx] would therefore 


seem to be the only way in which, under the proposed struc- _ 
ture, the corporations could attain financ ¢ ial institution status for 


Part I.3 purposes. 


Looking only at the policy underiyin Part 13, we agree e that it _ 
present case to disregard Partner- _ 
ships A and B in determinin whether [xxx] are financial insti- 
tutions under subparagraph (g)(ii), and are prepared to recom- 
ed trictly on that basis. We 
therefore ask that each corporation, once incorporated, provide. 


would be appropriate in th 


mend that the corporations be liste 


us with a note undertaking to advise the Department if its as- 


sets or those of Partnerships A and B change such that it may — 
no longer be reasonably said that all or substantially all of its 
assets, whether held directly or through the partnerships, are 


shares or debt of a related financial institution, so fo its status 
under paragraph (g) can be re-examined. 


Schedule 


You request that both corporations be listed with effect from 
the date of their incorporation. As you know, the Department’s 
policy is to recommend listing a corporation on a fully prospec- 
tive basis with additional time delays where necessary to pro- 
tect third-party investors. You have advised that, upon their in- 
corporation, no arm’s length party will hold debt in either of 
[xxx] that would potentially lose entitlement to a Part I.3 in- 
vestment allowance if either of the corporations were listed. 
Based on this and the fact that they have not yet been incorpo- 


rated, we are prepared to recommend that [xxx] be listed as of 


their date of incorporation. These recommendations will be 
made provided no debt (other than long-term debt, as defined 
for Part I.3 purposes) issued by either corporation is held by an 
unrelated corporation (other than a financial institution, as de- 
fined for Part I.3 purposes) prior to July 2004. 


Further, this recommendation will only be made in respect of 
either corporation if it is incorporated before December 31, 
2004, following which time any request for financial institution 
status will be assessed anew. 


To facilitate this request, we ask that the incorporation dates 
and names of the corporations be provided to us shortly after 
their incorporation. 


I cannot offer any assurance ‘that the Minister of Finance will 
agree with the recommendations that we intend to make in this 
regard. Nonetheless, I trust this statement of our position is 
helpful. 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 
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INCOME TAX APPLICATION RULES 


REVISED STATUTES OF CANADA 1985, CHAPTER 2 (STH SUPPLEMENT), AS AMENDED BY 1994, 
Coy FORM, WOOS, Cen jal L997) C123: TIO. CLR DOO Tne. Lin 


7. Short tithe — This Act may be cited as the Income 
Tax Application Rules. 


PART | — INCOME TAX 
APPLICATION RULES, 1971 


Interpretation 


8. Definitions — In this Act, 


‘‘amended Act” means, according to the context in which 
that expression appears, 


(a) the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, as amended by section | of 
chapter 63 of the Statutes of Canada, 1970-71-72, and 
by any subsequent Act, and 


(b) the Income Tax Act, as amended from time to time; 


‘former Act” means the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it was before be- 
ing amended by section | of chapter 63 of the Statutes of 
Canada, 1970-71-72. 


Definitions [ITAR 8]: “Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952’ — ITAR 69. 


Application of 1970-71-72, c. 63, s. 1 


9. Application of 1970-71-72, c. 63, s. 1 — Subject 
to the amended Act and this Act, section 1 of chapter 63 
of the Statutes of Canada, 1970-71-72, applies to the 1972 
and subsequent taxation years. 

Related Provisions: ITAR 65.1 — Part XV of amended Act. 


Definitions [ITAR 9]: “amended Act” —ITAR 8; “taxation year” — 
ITA 249. 


9.1 [Repealed under former Act] 
Application of Part XIll of Amended Act 


10. (1)-(3) [Repealed under former Act] 


(4) Application of Part Xill of amended Act — 
Where an amount is paid or credited by a person resident 
in Canada to a non-resident person 


(a) who is resident in a prescribed country, and 


(b) with whom the person resident in Canada was 
dealing at arm’s length, 


as, on account or in lieu of payment of or in satisfaction 
of, interest payable on any bond, debenture, mortgage, 
note or similar obligation issued before 1976 by the per- 
son resident in Canada to the non-resident person, for the 
purposes of computing the tax under Part XIII of the 
amended Act payable by the non-resident person on the 
amount, the reference in subsection 212(1) of that Act to 
“25%” shall be read as a reference to “15%”. 


Regulations: 1600 (prescribed country). 


(5) Certificates of exemption — Any certificate of 
exemption issued by the Minister under subsection 106(9) 
of the former Act that was in force on December 31, 1971 
shall, for the purposes of subparagraph 212(1)(b)(iv) of 
the amended Act, 


(a) be deemed to have been issued under subsection 
212(14) of the amended Act; and 


(b) be deemed 


(i) in respect of interest payable on any bond, de- 
benture or similar obligation acquired on or before 
December 31, 1971 by the person to whom the cer- 
tificate was issued, to have been in force on Janu- 
ary 1, 1972 and thereafter without interruption, 


except that if the person to whom the certificate was 
issued has ceased at any time after 1971 to be exempt, 
under the laws of the country of which the person is a 
resident, from the payment of income tax to the gov- 
ernment of that country, the certificate ceases to be in 
force 


(11) in respect of interest described in subparagraph 
(i), on the day on which the person first so ceased 
to be exempt. 


Information Circulars: 77-16R4: Non-resident income tax. 


(6) Limitation on non-resident’s tax rate — Not- 
withstanding any provision of the amended Act, where an 
agreement or convention between the Government of 
Canada and the government of any other country that has 
the force of law in Canada provides that where an amount 
is paid or credited, or deemed to be paid or credited, to a 
resident of that other country the rate of tax imposed 
thereon shall not exceed a specified rate, 


(a) any reference in Part XIII of the amended Act to a 
rate in excess of the specified rate shall, in respect of 
such an amount, be read as a reference to the specified 
rate; and 

(b) except where the amount can reasonably be attrib- 
uted to a business carried on by that person in Canada, 
that person shall, for the purpose of the agreement or 
convention in respect of the amount, be deemed not to 
have a permanent establishment in Canada. 


Definitions [ITAR 10]: “amended Act” —ITAR 8; “amount”, “busi- 
ness” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“former Act” —ITAR 8; “Minister”, “non-resident”, “person”, “pre- 
scribed” — ITA 248(1); “resident”, “resident in Canada” — ITA 250. 


11. (1)-(3) [Repealed under former Act] 
(4) [Repealed under former Act] 
References and Continuation of 
Provisions 


12. Definitions — In this section and sections 13 to 18, 


“enactment” has the meaning assigned by section 2 of 
the Interpretation Act; 


‘new law” — [Not included in R.S.C. 1985] 
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ITAR 
S. 12 old 


“old law” means the Income War Tax Act, The 1948 In- 
come Tax Act, and the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as amended from time 
to time otherwise than by section | of chapter 63 of the 
Statutes of Canada, 1970-71-72, or any subsequent Act; 


“The 1948 Income Tax Act’; means The Income Tax Act, 
chapter 52 of the Statutes of Canada, 1948, together with 
all Acts passed in amendment thereof. 

Definitions [ITAR 12]: “Canada” — ITA 255) Interpretation Act 35(1); 


‘Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69. 


13. (1) References relating to same subject-mat- 
ter — Subject to this Act and unless the context other- 
wise requires, a reference in any enactment to a particular 
Part or provision of the amended Act shall be construed, 
as regards any transaction, matter or thing to which the 
old law applied, to include a reference to the Part or pro- 
vision, if any, of the old law relating to, or that may rea- 
sonably be regarded as relating to, the same subject- 
matter. 


Interpretation Bulletins: 
corporations. 


Definitions [ITAR 13]: “amended Act’ —ITAR 8; “enactment”, “old 
law” —ITAR 12. 


IT-474R: Amalgamations of Canadian 


14..Part lV of former Act — Part IV of the former Act 
is continued in force but does not apply in respect of gifts 
made after 1971. 


Definitions [ITAR 14]: “former Act” —ITAR 8. 


15. Part Vill of former Act — Part. VIIL of the former 
Act is continued in force but as though the references in 
that Part that, according to the context in which they ap- 
pear, are references to or to provisions of the Income Tax 
Act were read as references to or to provisions of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as amended from time to time otherwise 
than by section | of chapter 63 of the Statutes of Canada, 
1970-71-72, or any subsequent Act. : 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [ITAR 15]: “former Act” —ITAR 8; “Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952” —ITAR 69. 


16. Construction of certain references — In any en- 
actment, a reference by number to any provision of the 
Income Tax Act that, according to. the context in which 
the reference appears, is a reference to 


(a) a provision of Part IV of the former Act, 
(b) a provision of Part VIII of the former Act, or 


(c) a provision of the amended Act haying the same 

number as a provision described in paragraph (a). or 

(b), 
shall, for greater certainty, be read as a reference to the 
provision described in paragraph (a), (b) or (c), as the 
case may be, and not to any other provision of the Income 
Tax Act or the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, having the same number. 
Definitions [ITAR 16]: “amended Act’?—ITAR 8; “enactment” — 


ITAR 12; “former Act” — ITAR 8;“Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952” — ITAR 69. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...””). 


17. (1) Income War Tax Act, s. 8 — A taxpayer may 
deduct from the tax otherwise payable under Part I of the 
amended Act for a taxation year such amount as would, if 


Income Tax Application Rules 


the Income War Tax Act applied to the taxation year, be 
deductible from tax because of subsections 8(6), (7) and 
(7A) of the Income War Tax Act. 


(2) S.C. 1947, c. 63, s. 16 — There may be deducted in 
computing income for a taxation year under Part I of the 
amended Act an amount that would be deductible under 
section 16 of chapter 63 of the Statutes of Canada, 1947, 
from income as defined by the Income War Tax Act if that 
Act applied to the taxation year. 


(3) idem — There may be deducted from the tax for a 
taxation year otherwise payable under Part I of the 
amended Act an amount that would be deductible under 
section 16 of chapter 63 of the Statutes of Canada, 1947, 
from the total of taxes payable under the Income War Tax 
Act and The Excess Profits Tax Act, 1940, if those Acts 
applied to the taxation year. 


(4) Retrospection — Where there is a reference in the 
amended Act to any act, matter or thing done or existing 
before a taxation year, it shall be deemed to include a ref- 
erence to the act, matter or thing, even though it was done 
or existing before the commencement of that Act. 


(5) Amount not previously included as income — 
Where, on the application of a method adopted by a tax- 
payer for computing income from a business, other than a 
business that is a profession, or farm or property for a tax- 
ation year to which the amended Act applies, an amount 
received in the year would not be included in computing - 
the taxpayer’s income for the year because on the applica- 
tion of that method it would have been included in com- 
puting the taxpayer’s income for the purposes of the In- 
come Tax Act or the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, for a preceding taxa- 
tion year in respect of which it was receivable, if the 
amount was not included in computing the income for the 
preceding year, it shall be included in computing the in- 
come for the year in which it was received. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(6) S.C. 1949 (2nd S.), c. 25, s. 53 — There may be 
deducted in computing income for a taxation year under 
Part I of the amended Act an amount that would be-de- 
ductible under section 53 of chapter 25 of the Statutes of 
Canada, 1949 (Second Session), in computing income 
under The 1948 Income Tax Act if that Act applied to the 
taxation year. 


(7) Idem — There may be deducted from the tax for a 
taxation year otherwise payable under Part I of the 
amended Act an amount that would be deductible under 
section 53 of chapter 25 of the Statutes of Canada, 1949 
(Second Session) from the tax payable under Part I of The 
1948 Income Tax Act if that Act applied to the taxation 
year. : 


(8) Registered pension plan — A reference in the 
amended Act to a registered pension plan shall, in respect 
of a period while the plan was an approved superannua- 
tion or pension fund or plan, be construed as a reference 
to that approved superannuation or pension fund or plan. 
Definitions [ITAR 17]: “amended Act” —ITAR 8; “amount”, “busi- 
ness” —ITA 248(1); “Canada” —ITA..255, Interpretation Act 35(1); 
“commencement” — Interpretation Act 35(1); “Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952” —ITAR 69; “property”, 
“registered pension plan” —ITA 248(1); “taxation year” —ITA 249; 
“taxpayer” — ITA 248(1); “The 1948 Income Tax Act” —ITAR 12. 


18. (1) General depreciation provisions — Where 
the capital cost to a taxpayer of any depreciable property 
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Part I — Income Tax Application Rules, 1971 


that was acquired by him before 1972 was required by 
any provision of the old law to be determined for the pur- 
pose of computing the amount of any deduction under 
any such provision in respect of that property, or would 
have been required by any provision of the old law to be 
determined for that purpose if any deduction under any 
such provision had been claimed by the taxpayer in re- 
spect of that property, the amount of the capital cost so 
required to be determined or that would have been so re- 
quired to be determined, as the case may be, shall be 
deemed, for all purposes of the amended Act, to be the 
capital cost to the taxpayer of that property. 


(2) idem — Where a taxpayer has acquired depreciable 
property before the beginning of the 1949 taxation year, 
for the purposes of section 13 of the amended Act and 
any regulations made under paragraph 20(1)(a) of that 
Act an amount equal to the total of 


(a) all deductions allowed in computing the taxpayer’s 
income for the purpose of the Income War Tax Act as 
“special depreciation”, “extra depreciation” or. al- 
lowances in. lieu of depreciation for property the tax- 
payer had at the beginning of the 1949 taxation year 
(except deductions allowed under subparagraph 
6(1)(n)(ii) of that Act), and 


(b) '/ of all amounts allowed to the taxpayer under 
subparagraph 6(1)(n)(i1) of that Act for property that 
the taxpayer had at the beginning of the 1949 taxation 
year, 


shall be deemed to have been allowed to the taxpayer 
under regulations made under paragraph 20(1)(a) of the 
amended Act in computing income for a taxation year 
before the 1949 taxation year. 


(3) Provisoes not applicable — The second and third 
provisoes to paragraph 6(1)(n) of the Income War Tax Act 
do not apply to sales made after the beginning of the 1949 
taxation year. 


(4) Reference to depreciation — Reference in this 
section to depreciation shall be deemed to include a refer- 
ence to allowances in respect of depreciable property of a 
taxpayer made under paragraph 5(1)(a) of the Income 
War Tax Act. 


(5) Deduction deemed depreciation — An amount 
deducted under paragraph 5(1)(u) of the Income War Tax 
Act in respect of amounts of a capital nature shall, for the 
purpose of this section, be deemed to be depreciation 
taken into account in ascertaining the taxpayer’s income 
for the purpose of that Act or in ascertaining the tax- 
payer’s loss for the taxation year for which it was 
deducted. 

Definitions [ITAR 18]: “amended Act” —ITAR 8; “amount” — ITA 
248(1); “depreciable property” — ITA 13(21), 248(1); “depreciation” — 
ITAR 18(4), (5); “old law” —ITAR 12; “property” — ITA 248(1); “taxa- 
tion year” — ITA 249; “taxpayer” — ITA 248(1). 


Special Transitional Rules 


19. (1) Income maintenance payments — Notwith- 
standing section 9, paragraph 6(1)(f) of the amended Act 
does not apply in respect of amounts received by a tax- 
payer in a taxation year that were payable to the taxpayer 
in respect of the loss, in consequence of an event occur- 
ring before 1974, of all or any part of the taxpayer’s in- 
come from an office or employment, under a plan, de- 
scribed in that paragraph, that was established before June 
19, 1971. 


ITAR 
S. 20(1)(e) i) 


(2) Effect of certain changes made in plan 
established before June 19, 1971 — For the pur- 
poses of this section, a plan described in paragraph 6(1)(f) 
of the amended Act that was in existence before June 19, 
1971 does not cease to be a plan established before that 
date solely because of changes made therein on or after 
that date for the purpose of ensuring that the plan quali- 
fies as one entitling the employer of persons covered 
under the plan to a reduction, as provided for by subsec- 
tion 50(2) of the Unemployment Insurance Act, in the 
amount of the employer’s premium payable under that 
Act in respect of insured persons covered under the plan. 


Interpretation Bulletins: IT-54: Wage loss replacement plans 
(archived); IT-85R2: Health and welfare trusts for employees; IT-428: 
Wage loss replacement plans. 


Definitions [ITAR 19]: “amended Act” —ITAR 8; “amount”, “em- 
ployer’, “employment”, “office”, “person” — ITA 248(1); “plan” — ITA 
6(1)(f), ITAR 19(2); “taxation year’ —ITA 249; “taxpayer” —ITA 
248(1). 


20. (1) Depreciable property — Where the capital cost 
to a taxpayer of any depreciable property acquired by the 
taxpayer before 1972 and owned by the taxpayer without 
interruption from December 31, 1971 until such time after 
1971 as the taxpayer disposed of it is less than the fair 
market value of the property on valuation day. and less 
than the proceeds of disposition thereof otherwise 
determined, 


(a) for the purposes of section 13 of the amended Act, 
subdivision c of Division B of Part I of that Act and 
any regulations made under paragraph 20(1)(a) of that 
Act, the taxpayer’s proceeds of disposition of the pro- 
perty shall be deemed to be an amount equal to the 
total of its capital cost to the taxpayer and the amount, 
if any, by which the proceeds of disposition thereof 
otherwise determined exceed the fair market value of 
the property on valuation day; 


(b) where the property has, by one or more transac- 
tions or events (other than the death of a taxpayer to 
which subsection 70(5) of the amended. Act applies) 
between persons not dealing’ at arm’s length, become 
vested in another taxpayer 


(1) for the purposes of the amended Act (other than, 
where paragraph 13(7)(e) of that Act applies in de- 
termining the capital cost to that other taxpayer of 
the property, for the purposes of paragraphs 8(1)(j) 
and (p) and sections 13 and 20 of that Act), that 
other taxpayer shall be deemed to have acquired 
the property at a capital cost equal to the proceeds 
deemed to have been received for the property by 
the person from whom that other taxpayer acquired 
the property, and 


(ii) for the purposes of this subsection, that other 
taxpayer shall be deemed to have acquired the pro- 
perty before 1972 at a capital cost equal to the cap- 
ital cost of the property to the taxpayer who actu- 
ally owned the property at the end of 1971, and to 
have owned it without interruption from December 
31, 1971 until such time after 1971 as that other 
taxpayer disposed of it; and 


(c) where the disposition occurred because of an elec- 
tion under subsection 110.6(19) of the amended Act, 


(i) for the purposes of that Act (other than 
paragraphs 8(1)(j) and (p) and sections 13 and 20 
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of that Act), the taxpayer is deemed to have reac- 
quired the property at a capital cost equal to 


(A) where the amount designated in respect of 
the property in the election did not exceed 
110% of the fair market value of the property at 
the end of February 22, 1994, the taxpayer’s 
proceeds of disposition determined under para- 
graph (a) in respect of the disposition of the 
property that immediately preceded the reacqui- 
sition minus the amount, if any, by which the 
amount designated in respect of the property in 
the election exceeded that fair market value, 
and 


(B) in any other case, the amount otherwise de- 
termined under subsection 110.6(19) of that Act 
to be the cost to the taxpayer of the property im- 
mediately after the reacquisition referred to in 
that subsection minus the amount by which the 
fair market value of the property on valuation 
day exceeded the capital cost of the property at 
the time it was last acquired before 1972, and 


(ii) for the purposes of this subsection, the tax- 
payer’s capital cost of the property after the reac- 
quisition shall be deemed to be equal to the tax- 
payer’s capital cost of the property before the 
reacquisition and the taxpayer shall be considered 
to have owned the property without interruption 
from December 31, 1971 until such time after Feb- 
ruary 22, 1994 as the taxpayer disposes of it. 


Related Provisions: ITAR 20(1.1) — Rollover to spouse, spouse trust 
or child; ITAR 20(1.2) — Other rollovers; ITA 257 — Formulas cannot 
calculate to less than zero [rule does not apply explicitly to the ITARs]. 


History: The portion of para. 20(1)(c) before subpara. (ii) amended by 
1998, c. 19, s. 248, applicable to 1994 et seg. The portion formerly read: 


(c) where the taxpayer is deemed by subsection 110.6(19) of the 
amended Act to have reacquired the property, 


(i) for the purposes of that Act (other than, where paragraph 
13(7)(e) of that Act applies in determining the capital cost to 
the taxpayer of the property, for the purposes of paragraphs 
8(1)G) and (p) and sections 13 and 20 of that Act), the taxpayer 
shall be deemed to have reacquired the property at a capital cost 
equal to the taxpayer’s proceeds of disposition of the property 
determined under paragraph (a) in respect of the disposition that 
immediately preceded the reacquisition, and 


Subpara. 20(1)(b)() amended by 1995, c. 3, subsec. 56(1), applicable to 
acquisitions of property that occur after May 22, 1985. Subpara. (i) for- 
merly read: 


(1) for the purposes of section 13 of the amended Act, subdivision c 
of Division B of Part I of that Act and any regulations made under 
paragraph 20(1)(a) of that Act, that other taxpayer shall be deemed 
to have acquired the property at a capital cost equal to the proceeds 
deemed to have been received for the property by the person from 
whom that other taxpayer acquired the property, and 


Para. 20(1)(c) added by 1995, c. 3, subsec. 56(2), applicable to 1994 et 
seq. 


Selected Cases [subsec. 20(1)]: Fletcher Challenge Canada Ltd. v. 
R., [2000] 3 C.T.C. 281 (FCA); leave to appeal to SCC refused (March 29, 
2001), File 28172 (SCC) (No “disposition” where license. agreements 
expired). 


Interpretation Bulletins: IT-209R: /nter vivos gifts of capital property 
to individuals directly or through trusts; IT-217R: Depreciable property 
owned on December 31, 1971 (archived); IT-220R2: CCA — proceeds of 
disposition of depreciable property; IT-268R4: Jnter vivos transfer of farm 
property to child; IT-432R2: Benefits conferred on shareholders; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 


Income Tax Application Rules 


(1.1) Where depreciable property disposed of to 
Spouse, common-law partner, trust or child — 
Subsection (1) does not apply in any case where 


(a) subsection 70(6) or 73(1) of the amended Act ap- 
plies in respect of the disposition by a taxpayer of any 
depreciable property of a prescribed class to the 

- spouse, common-law partner, trust or transferee, as the 
case may be, referred to therein, and 


(b) subsection 70(9) of the amended Act applies in re- 
spect of the disposition by a taxpayer of any deprecia- 
ble property of a prescribed class to a child referred to 
therein, 


except that where the spouse, common-law partner, trust, 
transferee or child, as the case may be, subsequently dis- 
poses of the property at any time, subsection (1) applies 
as if the spouse, common-law partner, trust, transferee or 
child, as the case may be, had acquired the property 
before 1972 and owned it without interruption from De- 
cember 31, 1971 until that time. 

History: Subsec. 20(1.1) amended by 2000, c. 12, s. 147, to replace 
“spouse” with “spouse, common-law partner”, applicable to 2001 et seq., 
in force July 31, 2000, subject to subsec. 147(3) of 2000, c. 12, which 
provides: 


(3) Where a taxpayer and a person have jointly elected pursuant to 
section 144 of this Act [reproduced in the History note to 
248(1)“common-law partner” — ed.] in respect of the 1998, 1999 
or 2000 taxation years, [this amendment] applies to the taxpayer and 
the person in respect of the applicable taxation year and subsequent 
taxation years. 


Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property 
to individuals directly or through trusts; IT-217R: Depreciable property 
owned on December 31, 1971 (archived). 


(1.11) Extended meaning of “child” — For the pur- 
poses of subsection (1.1), “child” of a taxpayer includes 


(a) a child of the taxpayer’s child; 7 
(b) a child of the taxpayer’s child’s child; and 


(c) a person who, at any time before attaining the age 
of 21 years, was wholly dependent on the taxpayer for 
support and of whom the taxpayer had, at that time, in 
law or in fact, the custody and control. 


Related Provisions: ITA 70(10) — Extended meaning of “child”. 


(1.2) Other transfers of depreciable property — 
Where, because of a transaction or an event in respect of 
which any of subsections 70(5), 85(1), (2) and (3), 87(2), 
section 88, subsections 97(2), 98(3) and (5) and 107(2) of 
the amended Act applies, a taxpayer has at: any particular 
time after 1971 acquired any depreciable property of a 
prescribed class from a person who acquired the property 
before 1972 and owned it without interruption from De- 
cember 31, 1971 until the particular time, for the purposes 
of subsection (1) the taxpayer shall be deemed to have 
acquired the property before 1972 and to have owned it 
without interruption from December 31, 1971 until such 
time after 1971 as the taxpayer disposed of it. 
Interpretation Bulletins: IT-209R: /nter vivos gifts of capital property 
to individuals directly or through trusts; IT-217R: Depreciable property 
owned on December 31, 1971 (archived); IT-488R2: Winding-up of 90%- 
owned taxable Canadian corporation (archived). 


(1.3) Transfers before 1972 not at arm’s length — 
Without restricting the generality of section 18, where 
any depreciable property has been transferred before 1972 
in circumstances such that subsection 20(4) of the former 
Act would, if that provision applied to transfers of pro- 
perty made in the 1972 taxation year, apply, paragraph 
69(1)(b) of the amended Act does not apply to the transfer 
and subsection 20(4) of the former Act applies thereto. 
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(1.4) Depreciable property received as dividend in 
kind — The capital cost to a taxpayer, as of any particu- 
lar time after 1971, of any depreciable property (other 
than depreciable property referred to in subsection (1.3) 
or deemed by subparagraph (1)(b)(ii) to have been ac- 
quired by the taxpayer before 1972) acquired by the tax- 
payer before 1972 as, on account of, in lieu of payment of 
or in satisfaction of, a dividend payable in kind (other 
than a stock dividend) in respect of a share owned by the 
taxpayer of the capital stock of a corporation, shall be 
deemed to be the fair market value of that property at the 
time the property was so received. 


(2) Recapture of capital cost allowances — In de- 
termining a taxpayer’s income for a taxation year from 
farming or fishing, subsection 13(1) of the amended Act 
does not apply in respect of the disposition by the tax- 
payer of property acquired by the taxpayer before 1972 
unless the taxpayer has elected to make a deduction for 
that or a preceding taxation year, in respect of the capital 
cost of property acquired by the taxpayer before 1972, 
under regulations made under paragraph 20(1)(a) of that 
Act other than a regulation providing solely for an allow- 
ance for computing income from farming or fishing. 


(3) Depreciable property of partnership of 
prescribed class — For the purposes of the amended 
Act, where a partnership had, on December 31, 1971, 
partnership property that was depreciable property of a 
prescribed class, 


(a) the capital cost to the partnership of each property 
of that class shall be deemed to be an amount deter- 
mined as follows: 


(1) determine, for each person who, by reason of 
having been a member of the partnership on the 
later of June 18, 1971 and the day the partnership 
was created, and thereafter without interruption un- 

_ til December 31, 1971, can reasonably be regarded 
as having had an interest in the property of that 
class on December 31, 1971, the person’s acquisi- 
tion cost in respect of property of that class, 


(ii) determine, for each such person, the amount 
that is that proportion of the person’s acquisition 
cost in respect of property of that class that 100% 
is of the person’s percentage in respect of property 
of that class, 


(111) select the amount determined under subpara- 
graph (11) for a person described therein that is not 
greater than any amount so determined for any 
other such person, 


(iv) determine that proportion of the amount se- 
lected under subparagraph (iii) (in this subsection 
referred to as the “capital cost of that class”) that 
the fair market value on December 31, 1971 of that 
property is of the fair market value on that day of 
all property of that class, 


and the amount determined under subparagraph (iv) is 
the capital cost to the partnership of that property; 


(b) for the purposes of sections 13 and 20 of the 
amended Act and any regulations made under para- 
graph 20(1)(a) of that Act, the undepreciated capital 
cost to the partnership of property of that class as of 
any time after 1971 shall be computed as though the 
amount, if any, by which the capital cost of that class 
to the partnership exceeds the undepreciated cost to 
the partnership of that class had been allowed to the 
partnership in respect of property of that class under 


ITAR 
S. 20(4) per 


regulations made under paragraph 20(1)(a) of the 
amended Act in computing income for taxation years 
before that time; 


(c) in computing the income for the 1972 and subse- 
quent taxation years of each person who was a mem- 
ber of the partnership on June 18, 1971 and thereafter 
without interruption until December 31, 1971, there 
may be deducted such amount as the person claims for 
the year, not exceeding the amount, if any, by which 
the total of 


(1) the lesser of 


(A) the amount, if any, by which the amount 
that was the capital cost to the person of all pro- 
perty of that class exceeds the percentage, equal 
to the person’s percentage in respect of property 
of that class, of the capital cost of that class to 
the partnership, and 


(B) the amount that was the undepreciated capi- 
tal cost to the person of property of that class as 
of December 31, 1971, and 


(11) the amount, if any, by which 


(A) the undepreciated capital cost to the person 
of property of that class as of December 31, 
1971, less the amount, if any, determined under 
subparagraph (i) in respect of property of that 
class, 


exceeds 


(B) the percentage, equal to the person’s per- 
centage in respect of property of that class, of 
the undepreciated cost to the partnership of that 
class, 


exceeds the total of all amounts deducted under this 
paragraph in computing the person’s income for pre- 
ceding taxation years; and, for the purposes of section 
3 of the amended Act, the amount so claimed shall be 
deemed to be a deduction permitted by subdivision e 
of Division B of Part I of that Act; and 


(d) notwithstanding paragraph (c), a person who be- 
came a member of the partnership after June 18, 1971 
and who was a member of the partnership thereafter 
without interruption until December 31, 1971 shall be 
deemed to be a person described in paragraph (c) and 
the amount that may be claimed thereunder as a de- 
duction in computing the person’s income for any tax- 
ation year shall not exceed 10% of the total of the 
amounts determined under subparagraphs (c)(i) and 
(11). 
(4) Definitions — In subsection (3), 


‘“‘acquisition cost’ of a person who was a member of a 
partnership on December 31, 1971 in respect of deprecia- 
ble property of a prescribed class that was partnership 
property of the partnership on December 31, 1971 means 
the total of the undepreciated capital cost to that person of 
property of that class as of December 31, 1971 and the 
total depreciation allowed to the person before 1972 in re- 
spect of property of that class; 


‘‘percentage” of a member of a partnership in respect of 
any depreciable property of a prescribed class that was 
partnership property of the partnership on December 31, 
1971 means the interest of the member of the partnership 
in property of that class, expressed as a percentage of the 
total of the interests of all members of the partnership in 
property of that class on that day; 
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‘“undepreciated cost to the partnership” of any class of 
depreciable property means an amount determined as 
follows: 


(a) determine, for each person who, because of having 
been a member of the partnership on the later of June 
18, 1971 and the day the partnership was created, and 
thereafter without interruption until December 31, 
1971, can reasonably be regarded as having had an in- 
terest in property of that class on December 31, 1971, 
the amount, if any, by which the undepreciated capital 
cost to the person of property of that class as of De- 
cember 31, 1971 exceeds the amount, if any, deter- 
mined under subparagraph (3)(c)(i) for the person in 
respect of property of that class, 


(b) determine, for each such person, the amount that is 
that proportion of the amount determined under para- 
graph (a) that 100% is of the person’s percentage in 
respect of property of that class, and 


(c) select the amount determined. under paragraph (b) 
for a person described therein that is not greater than 
any amount so determined for any other such person, 


and the amount selected under paragraph (c) is the un- 
depreciated cost to the partnership of that class. 


(5) Other depreciable property of partnership — 
For the purposes of the amended Act, where a partnership 
had, on December 31, 1971, any particular partnership 
property that was depreciable property other than depre- 
ciable property of a prescribed class, 


(a) the cost to the partnership of the particular property 
shall be deemed to be the amount that would be deter- 
mined under paragraph (3)(a) to be the capital cost 
thereof if 


(i) the particular property constituted a prescribed 
class of property, and 


(11) the acquisition cost of each person described 
therein in respect of the particular property were its 
actual cost to the person or the amount at which the 
person was deemed by subsection 20(6) of the for- 
mer Act to have acquired it, as the case may be; 


(b) for the purposes of sections 13 and 20 of the 
amended Act and any regulations made under para- 
graph 20(1)(a) of that Act, the undepreciated capital 
cost of property of any class as of any particular time 
after 1971 shall be computed as if the amount, if any, 
by which 

(1) the amount determined under paragraph (a) to 

have been the cost to the partnership of the particu- 

lar property, 


exceeds 


(11) the amount that would be determined under the 
definition “undepreciated cost to the partnership” 
in subsection (4) to be the undepreciated cost to the 
partnership of any class of depreciable property 
comprising the particular property if 
(A) paragraph (a) of that definition were read 
without reference to the words “the later of June 
18, 1971 and the day the partnership was cre- 
ated, and thereafter without interruption until”, 


(B) the amount determined under subparagraph 
(3)(c)G@) for any person in respect of that class 
were nil, and 


(C) the undepreciated capital cost to each per- 
son described in the definition “acquisition 


Income Tax Application Rules 


cost” in subsection (4) of the particular property 
as of December 31, 1971 were the amount, if 
any, by which the amount assumed by subpara- 
graph (a)(ii) to have been the acquisition cost of 
the person in respect of the property exceeds the 
total of all amounts allowed to the person in re- 
spect of the property under regulations made 
under paragraph 11(1)(a) of the former Act in 
computing income for taxation see ending 
before 1972, 


had been allowed to the partnership in respect. of the 
particular property under regulations made under para- 
graph 20(1)(a) of the amended Act in computing in- 
come for taxation years ending before the particular 
time; and 


(c) in computing the income for the 1972 and subse- 
quent taxation years of each person who was, on De- 
cember 31, 1971, a member of the partnership, there 
may be deducted such amount as the person claims for 
the year, not exceeding the amount, if any, by which 


(i) the amount by which 


(A) the amount assumed by clause (b)(ii)(C) to 
have been the undepreciated capital cost to the 
person of the particular property as of Decem- 
ber glsxL97 t 


exceeds 


(B) a percentage of the amount determined 
under subparagraph (b)(ii) in respect of the par- 
ticular property, equal to the percentage that 
would be the person’s percentage (within the 
meaning assigned by subsection (4)) in respect 
of the particular property if that property consti- 
tuted a prescribed class, 


exceeds 


(11) the total of all amounts deducted under this par- 
agraph in computing the person’s income for pre- 
ceding taxation years; 


and for the purposes of section 3 of the amended Act 
the amount so claimed shall be deemed to be a deduc- 
tion permitted by subdivision e of Division B of Part I 
of that Act. 


Related Provisions: Reg. 1701(2) — Maximum CCA deduction from 
farming or fishing business where ITAR 20(5) applies. 


Definitions [ITAR 20]: “acquired” —ITAR 20(1)(b)(ii), 20(1.2); “‘ac- 
quisition cost’ —ITAR 20(4); “amended Act” —ITAR 8; “amount” — 
ITA 248(1); “arm’s length’? —ITA 251(1); “capital cost’ —ITAR 
20(1)(c)Gi), 201.4); “capital cost of that class’ —ITAR 20(3)(a)(iv); 
“child” — ITAR 20(1.11); “common-law partner’ — ITA 248(1); “corpo- 
ration” — ITA 248(1), Interpretation Act 35(1); “depreciable property” — 
ITA 13(21), 248(1); “dividend”, “farming”, “fishing” — ITA 248(1); “for- 
mer Act” —ITAR 8; “owned” —ITAR 20(1)(b)(ii), 201.2); “percent- 
age” — ITAR 20(4); “person”, “prescribed”, “property”, “share” — ITA 
248(1); “stock dividend” —ITA 248(1); “taxation year” —ITA 249; 
“taxpayer” —ITA 248(1); “trust? —ITA 104(1), 248(1), (3); “un- 
depreciated capital cost” —ITA 13(21), 248(1); “undepreciated cost to 
the partnership” — ITAR 20(4); “valuation day” —ITAR 24. 


21. (1) Goodwill and other nothings — Where as a 
result of a disposition occurring after 1971 a taxpayer has 
or may become entitled to receive an amount (in this sec- 
tion referred to as the “actual amount’) in respect of a 
business carried on by the taxpayer throughout the period 
beginning January 1, 1972 and ending immediately after 
the disposition occurred, for the purposes of section 14 of 
the amended Act the amount that the taxpayer has or may 
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become entitled to receive shall be deemed to be the total 
of 


(a) an amount equal to a percentage, equal to 40% plus 
the percentage (not exceeding 60%) obtained when 
5% is multiplied by the number of full calendar years 
ending in the period and before the transaction oc- 
curred, of the amount, if any, by which the actual 
amount exceeds the portion thereof referred to in sub- 
paragraph (b)(i), and 


(b) an amount equal to the lesser of 


(i) the percentage, described in paragraph (a), of 
such portion, if any, of the actual amount as may 
reasonably be considered as being the considera- 
tion received by him for the disposition of, or for 
allowing the expiration of, a government right, and 


(ii) the amount, if any, by which the portion de- 
scribed in subparagraph (i) exceeds the greater of 


(A) the total of all amounts each of which is an 
outlay or expenditure made or incurred by the 
taxpayer as a result of a transaction that oc- 
curred before 1972 for the purpose of acquiring 
the government right, or the taxpayer’s original 
right in respect of the government right, to the 
extent, that the outlay or expenditure was not 
otherwise deducted in computing the income of 
the taxpayer for any taxation year and would, if 
made or incurred by the taxpayer as a result of a 
transaction that occurred after 1971, be an eligi- 
ble capital expenditure of the taxpayer, and 


(B) the fair market value to the taxpayer as at 
December 31, 1971 of the taxpayer’s specified 
right in respect of the government right, if no 
outlay or expenditure was made or incurred by 
the taxpayer for the purpose of acquiring the 
right or, if an outlay or expenditure was made 
or incurred, if that outlay or expenditure would 
have been an eligible capital expenditure of the 
taxpayer if it had been made or incurred as a 
result of a transaction that occurred after 1971. 


Related Provisions: ITA 14(1.02) — Election re property acquired 
with pre-1972 outlays. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child; IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). See also list at end of ITAR 21. 


(2) Idem — Where the taxpayer and the person by whom 
the actual amount has become payable to the taxpayer 
were not dealing with each other at arm’s length, for the 
purposes of computing the income of that person the por- 
tion of the actual amount in excess of the amount deemed 
by subsection (1) to be the amount that has become paya- 
ble to the taxpayer shall be deemed not to have been an 
outlay, expense or cost, as the case may be, of that 
person. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm pro- 
perty to child. See also list at end of ITAR 21. 


(2.1) idem — Where after 1971 a taxpayer has acquired 
a particular government right referred to in subsection (1) 


(a) from a person with whom the taxpayer was not 
dealing at arm’s length, or 


(b) under an agreement with a person with whom the 
taxpayer was not dealing at arm’s length, if under the 
terms of the agreement that person allowed the right to 
expire so that the taxpayer could acquire a substan- 
tially similar right from the authority that had issued 
the right to that person, 


ITAR 
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and an actual amount subsequently becomes payable to 
the taxpayer as consideration for the disposition by the 
taxpayer of, or for the taxpayer allowing the expiration of, 
the particular government right or any other government 
right acquired by the taxpayer for the purpose of effecting 
the continuation, without interruption, of rights that are 
substantially similar to the rights that the taxpayer had 
under the particular government right, for the purpose of 
section 14 of the amended Act, the amount that has so 
become payable to the taxpayer shall be deemed to be the 
amount that would, if that person and the taxpayer had at 
all times been the same person, be determined under sub- 
section (1) to be the amount that would have become so 
payable to the taxpayer. 


Interpretation Bulletins: See list at end of ITAR 21. 


(2.2) Amalgamations — For the purposes of this sec- 
tion, an amalgamation (within the meaning of section 87 
of the amended Act) of two or more Canadian corpora- 
tions shall-be deemed to be a transaction between persons 
not dealing at arm’s length. 


(3) Definitions — In this section, 


“government right” of a taxpayer means a right or 
licence 


(a) that enables the taxpayer to carry on a business ac- 
tivity in accordance with a law of Canada or of a prov- 
ince or Canadian municipality, to an extent to which 
the taxpayer would otherwise be unable to carry it on 
in accordance therewith, 


(b) that was granted or issued by Her Majesty in right 
of Canada or a province or a Canadian municipality, 
or by a department, board, agency or any other body 
authorized by or under a law of Canada, a province or 
a Canadian municipality to grant or issue such a right 
or licence, and 


(c) that was acquired by the taxpayer 


(i) as a result of a transaction that occurred before 
1972, or 


(ii) at a particular time for the purpose of effecting 
the continuation, without interruption, of rights that 
are substantially similar to the rights that the tax- 
payer had under a government right held by the 
taxpayer before the particular time; 


“original right” of a taxpayer in respect of a government 
right means a right or licence 


(a) described in the definition “government right” in 
this subsection, and 


(b) acquired by the taxpayer as a result of a transaction 
that occurred before 1972 for a purpose other than the 
purpose described in subparagraph (c)(ii) of that 
definition, 
if the government right was acquired by the taxpayer for 
the purpose of effecting the continuation, without inter- 
ruption, of rights that are substantially similar to the rights 
that the taxpayer had under the right or licence; 


“specified right” of a taxpayer in respect of a govern- 
ment right means a right owned by a taxpayer on Decem- 
ber 31, 1971 that was 


(a) an original right, or 


(b) a government right that was acquired by the tax- 
payer in substitution for the original right or that was 
one of a series of government rights acquired by the 
taxpayer for the purpose of effecting the continuation, 
without interruption, of rights that are substantially 
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similar to the rights that the taxpayer had under the 
original right. 


Definitions [ITAR 21]: “actual amount’ —ITAR 21(1); “amended 
Act” —ITAR 8; “amount? —ITA 248(1); “arm’s length” —ITAR 
21(2.2); “business” — ITA 248(1); “Canada” —ITA 255, Interpretation 
Act 35(1); “Canadian corporation” — ITA 89(1), 248(1); “eligible capital 
expenditure” —ITA 14(5), 248(1); “government right’ —ITAR 21(3); 
“Her Majesty” — /nterpretation Act 35(1); “original right’ — ITAR 
21(3); “person” —ITA 248(1); “province” — Interpretation Act 35(1); 
“specified right’ —ITAR 21(3); “taxation year” —ITA 249; “tax- 
payer” —ITA 248(1). 


Interpretation Bulletins [ITAR 21]: IT-123R6: Transactions involving 
eligible capital property; IT-313R2: Eligible capital property — rules 
where a taxpayer has ceased carrying on a business or has died; IT-474R: 
Amalgamations of Canadian corporations. 


22. [Repealed under former Act] 


23. (1), (2) [Repealed under former Act] 


(3) Rules applicable [to professional business] — 
For the purposes of computing the income of a taxpayer 
for a taxation year ending after 1971 from a business that 
is a profession, 


(a) there may be deducted such amount as the taxpayer 
claims, not exceeding the lesser of 


(1) the amount deducted under this paragraph in 
computing the taxpayer’s income from the business 
for the preceding taxation year, and 


(11) the taxpayer’s investment interest in the busi- 
ness at the end of the year; 


(b) where the taxation year is the taxpayer’s 1972 tax- 
ation year, the amount deducted under paragraph (a) in 
computing the taxpayer’s income for the preceding 
taxation year from the business shall be deemed to be 
an amount equal to the taxpayer’s 1971 receivables in 
respect of the business; 
(c) there shall be included the amount deducted under 
paragraph (a) in computing the taxpayer’s income for 
the preceding taxation year from the business; and 
(d) there shall be included amounts received by the 
taxpayer in the year on account of debts in respect of 
the business that were established by the taxpayer to 
have become bad debts before the end of the 1971 fis- 
cal period of the business. 

Related Provisions: ITA 34 — Income from a professional business. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner. See also list at end of ITAR 23. 


Forms: T2032: Statement of professional activities. 


(4) Application of para. (3)(a) — Paragraph (3)(a) 
does not apply to allow a deduction in computing the in- 
come of a taxpayer from a business that is a profession 
(a) for the taxation year in which the taxpayer died; or 
(b) for any taxation year, if, 
(1) in the case of a taxpayer who at no time in that 
year was resident in Canada, the taxpayer ceased to 
carry on the business, or 
(11) in the case of any other taxpayer, the taxpayer 
ceased to be resident in Canada and ceased to carry 
on the business 
at any time in that year or the following year. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner. See also list at end of ITAR 23. 


(4.1) Certain persons deemed to be carrying on 
business by means of partnership — For the pur- 
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poses of paragraph (a) of the definition “investment inter- 
est” in subsection (5), 


(a) where subsection 98(1) of the amended Act ap- 
plies, the persons who are deemed not to have ceased 
to be members of a partnership because of that subsec- 
tion shall be deemed to be carrying on business in 
Canada by means of that partnership; and 


(b) a taxpayer who has a residual interest in a partner- 
ship (within the meaning assigned by section 98.1 of 
the amended Act) shall be deemed to be carrying on 
business in Canada by means of that partnership. 


(5) Definitions — In this section, 


“investment interest’ in a business at the end of a taxa- 
tion year means 


(a) in the case of a taxpayer other than a corporation, 
the total of all amounts each of which is an amount in 
respect of a proprietorship or partnership by means of 
which the taxpayer carried on that business in Canada 
in the year, equal to, 


(i) in respect of each such proprietorship, the 
amount, if any, by which 


(A) the total of such of the amounts that were 
included in computing the taxpayer’s income 
for that or a preceding taxation year as were re- 
ceivable by the taxpayer at the end of the fiscal 
period of the proprietorship ending in the taxa- 
tion year, 


exceeds 


(B) the amount claimed under paragraph 
20(1)(1) of the amended Act as a reserve for 
doubtful debts in computing the taxpayer’s in- 
come from the business for the fiscal period of 
the proprietorship ending in the year, and 
(1) in respect of each such partnership, the adjusted 
cost base to the taxpayer of the taxpayer’s interest 
in the partnership immediately after the end of the 
fiscal period of the partnership ending in the year, 


(b) in the case of a taxpayer that is a corporation, the 
lesser of 


(i) the amount thereof that would be determined 
under paragraph (a) in respect of the corporation if 
that paragraph applied to a taxpayer that is a corpo- 
ration, and 


(ii) that proportion of its 1971 receivables in re- 
spect of the business that 


(A) the amount, if any, by which 10 exceeds the 
number of its taxation years ending after 1971 
and either before or coincidentally with the tax- 
ation year, 


is of 
(B) 10; 


Interpretation Bulletins: See list at end of ITAR 23. 


“1971 receivables” in respect of a business of a taxpayer 
means the total of 


(a) all amounts that became receivable by the taxpayer 
in respect of property sold or services rendered in the 
course of the business (within the meaning given that 
expression in section 34 of the amended Act) in taxa- 
tion years ending before 1972 and that were not in- 
cluded in computing the taxpayer’s income for any 
such taxation year, other than debts that were estab- 
lished by the taxpayer to have become bad debts 
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before the end of the 1971 fiscal period of the busi- 
ness, and 


(b) the total of all amounts each of which is an 
amount, in respect of each partnership by means of 
which the taxpayer carried on that business before 
1972, equal to such portion of the total that would be 
determined under paragraph (a) in respect of the part- 
nership, if the references in that paragraph to “the tax- 
payer” were read as references to “the partnership”, as 
is designated by the taxpayer in the taxpayer’s return 
of income under Part I of the amended Act for the year 
to be attributable to the taxpayer, except that where the 
total of the portions so designated by all members of 
the partnership is less than the total that would be so 
determined under paragraph (a) in respect of the part- 
nership, the Minister may designate the portion of that 
total that is attributable to the taxpayer, in which case 
the portion so designated by the Minister in respect of 
the taxpayer shall be deemed to be the portion so des- 
ignated by the taxpayer. 
Definitions [ITAR 23]: “1971 receivables” —ITAR 23(5); “adjusted 
cost base” —ITA 54, 248(1); “amended Act” —ITAR 8; “amount”, 
“business” —ITA 248(1); “Canada”—ITA 255, Interpretation Act 
35(1); “carried on that business in Canada” — ITA 253, ITAR 23(4.1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “fiscal period” — 
ITA 249.1; “investment interest? —ITAR 23(5); “Minister” — ITA 
248(1); “person”, “property” — ITA 248(1); “resident in Canada” — ITA 
250; “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins [ITAR 23]: IT-188R: Sale of accounts receiv- 
able; IT-189R: Corporations used by practising members of professions; 
IT-212R3: Income of deceased persons — rights or things. 


24. Definition of “valuation day” for capital gains 
and losses — In this Act, “valuation day” means 


(a) December 22, 1971, in relation to any property 
prescribed to be a publicly-traded share or security; 
and 


(b) December 31, 1971, in relation to any other 
property. 

Regulations: 4400 (prescribed property). 

Definitions [ITAR 24]: “prescribed”, “property”, “share” — ITA 248(1). 


25. [Not included in R.S.C. 1985] 


26. (1) Capital gains subject to tax — The provisions 
of subdivision c of Division B of Part I of the amended 
Act apply to dispositions of property made after 1971 and 
to transactions or events occurring after 1971 because of 
which any disposition of property was made or deemed to 
have been made in accordance with the provisions of that 
subdivision. 

Interpretation Bulletins: [T-330R: Dispositions of capital property 


subject to warranty, covenant, etc. (archived). See also list.at end of ITAR 
20. 


(1.1) Principal amount of certain obligations — 
For the purposes of subsection 39(3) and section 80 of the 
amended Act, the principal amount of any debt or other 
obligation of a taxpayer to pay an amount that was out- 
standing on January 1, 1972 (in this subsection referred to 
as an “obligation”) shall be deemed to be the lesser of 


(a) the principal amount, otherwise determined for the 
purposes of the amended Act, of the obligation, and 
(b) the fair market value, on valuation day, of the 
obligation, 

and in applying paragraph 39(3)(a) of the amended Act to 


an obligation, the reference in that paragraph to “the 
amount for which the obligation was issued” shall be read 


ITAR 
S. 26(3) 


as a reference to “the lesser of the principal amount of the 
obligation and the amount for which the obligation was 
issued”. 


Related Provisions: ITAR 26(30) — Disposition by non-resident of 
taxable Canadian property. 


Interpretation Bulletins: IT-293R: Debtor’s gain on settlement of debt. 
See also list at end of ITAR 26. 


(2) [Repealed under former Act] 


(3) Cost of acquisition of capital property owned 
on Dec. 31, 1971 — For the purpose of computing the 
adjusted cost base to a taxpayer of any capital property 
(other than depreciable property or an interest in a part- 
nership) that was owned by the taxpayer on December 31, 
1971 and thereafter without interruption until such time as 
the taxpayer disposed of it, its cost to the taxpayer shall 
be deemed to be the amount that is neither the greatest 
nor the least of the following three amounts, namely: 


(a) its actual cost to the taxpayer or, if the property 
was an obligation, its amortized cost to the taxpayer 
on January 1, 1972, 


(b) its fair market value on valuation day, and 
(c) the amount, if any, by which the total of 


(1) the taxpayer’s proceeds of disposition of the 
property, determined without reference to subsec- 
tion 13(21.1) of the amended Act, 


(ii) all amounts required by subsection 53(2) of the 
amended Act to be deducted in computing its ad- 
justed cost base to the taxpayer immediately before 
the disposition, and 


(iii) all amounts described in clause (5)(c)(i)(B) 
that are relevant in computing its adjusted cost base 
to the taxpayer immediately before the disposition, 


exceeds the total of 


(iv) all amounts required by subsection 53(1) of the 
amended Act (other than paragraphs 53(1)(f.1) to 
(f.2)) to be added in computing its adjusted cost 
base to the taxpayer immediately before the dispo- 
sition, and 


(v) all amounts described in clause (5)(c)(i)(B) that 
are relevant in computing its adjusted cost base to 
the taxpayer immediately before the disposition, 


except that where two or more of the amounts determined 
under paragraphs (a) to (c) in respect of any property are 
the same amount, that amount shall be deemed to be its 
cost to the taxpayer. 


Related Provisions: ITAR 26(7)— Election for cost to be V-day 
value; ITAR 26(29) — No tax-free zone following election to trigger capi- 
tal gains exemption; ITAR 26(30) — Disposition by non-resident of taxa- 
ble Canadian property; ITAR 35(1) — No application to disposition by 
foreign affiliate for purposes of FAPI. 


History: Subpara. 26(3)(c)(iv) amended by 1995, c. 21, subsec. 79(1), ap- 
plicable to taxation years that end after February 21, 1994. Subpara. (iv) 
formerly read: 


(iv) all amounts required by subsection 53(1) of the amended Act 
(other than paragraphs 53(1)(f.1) and (f.2)) to be added in comput- 
ing its adjusted cost base to the taxpayer immediately before the 
disposition, and 

Regulations: 4400, Sch. VII (V-day values for publicly-traded shares). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-78: 
Capital property owned on December 31, 1971 — identical properties 
(archived); IT-84: Capital property owned on December 31, 1971 — me- 
dian rule (tax-free zone) (archived); IT-93: Capital property owned on De- 
cember 31, 1971 — meaning of actual cost and amortized cost (archived); 
IT-107: Costs of disposition of capital property affected by the median 
rule (archived); IT-130: Capital property owned on December 31, 1971 — 
actual cost of property owned by a testamentary trust; IT-209R: /nter vivos 
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gifts of capital property to individuals directly or through trusts; IT- 
268R4: Inter vivos transfer of farm property to child; IT-319: Cost of obli- 
gations owned on December 31, 1971 (archived). See also list at end of 
ITAR 26. 


Information Circulars: 72-25R4: Business equity valuations. 


Advance Tax Rulings: ATR-35: Partitioning of assets to get specific 
ownership — “butterfly”. 


Forms: T1105: Supplementary schedule for dispositions of capital pro- 
perty acquired before 1972; T2080—T2085, T2090: Capital dispositions 
supplementary schedules. 


(4) Determination of cost where property not 
disposed of — For the purpose of computing the ad- 
justed cost base to a taxpayer of any capital property 
(other than depreciable property or an interest in a part- 
nership) at any particular time before the taxpayer dis- 
posed of it, where the property was owned by the tax- 
payer on December 31, 1971 and thereafter without 
interruption until the particular time, its cost to the tax- 
payer shall be deemed to be the amount that would be 
determined under subsection (3) to be its cost to the tax- 
payer if the taxpayer had disposed of it at the particular 
time and the taxpayer’s proceeds of disposition had been 
its fair market value at that time. 


Related Provisions: ITAR 26(7) — Election for cost to be V-day value. 


Forms: T1105: Supplementary schedule for dispositions of capital pro- 
perty acquired before 1972. 


(5) Where property disposed of in transaction not 
at arm’s length — Where any capital property (other 
than depreciable property or an interest in a partnership) 
that was owned by a taxpayer (in this subsection referred 
to as the “original owner’) on June 18, 1971 has, by one 
or more transactions or events between persons not deal- 

ing at arm’s length, become vested in another taxpayer (in 
this subsection referred to as the “subsequent owner’) and 
the original owner has not elected under subsection (7) in 
respect of the property, notwithstanding the provisions of 
the amended Act, for the purposes of computing, at any 
particular time after 1971, the adjusted cost base of the 
property to the subsequent owner, 


(a) the subsequent owner shall be deemed to have 
owned the property on June 18, 1971 and thereafter 
without interruption until the particular time; 


(b) for the purposes of this section, the actual cost of 
the property to the subsequent owner or, if the pro- 
perty was an obligation, its amortized cost to him on 
January 1, 1972 shall be deemed to be the amount that 
was its actual cost or its amortized cost on January 1, 
1972, as the case may be, to the original owner; and 


(c) where the property became vested in the subse- 
quent owner after 1971, there shall be added to the 
cost to the subsequent owner of the property (as deter- 
mined under subsection (3)) the amount, if any, by 
which 


(i) the total of all amounts each of which is 


(A) a capital gain (other than any amount 
deemed by subsection 40(3) of the amended 
Act to be a capital gain) from the disposition af- 
ter 1971 of the property by a person who owned 
the property before it so became vested in the 
subsequent owner, 


(B) an amount required by subsection 53(1) of 
the amended Act to be added in computing the 
adjusted cost base of the property to a person 
(other than the subsequent owner) described in 
clause (A), 
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(C) an amount determined under paragraph 
88(1)(d) of the amended Act in computing the 
cost of the property to the subsequent owner or 
a person who owned the property before it be- 
came vested in the subsequent owner, or 


(D) an amount by which a gain otherwise deter- 
mined of a person who owned the property 
before it became so vested in the subsequent 
owner was. reduced because of paragraph 
40(2)(b) or (c) of the amended Act, 


exceeds 
(ii) the total of amounts each of which is 


(A) a capital loss or an amount that would, but 
for paragraph 40(2)(e), and subsection 85(4) of 
the amended Act (as that Act read in its applica- 
tion to property disposed of on or before April 
26, 1995) and paragraphs 40(2)(e.1) and (e.2) 
and subsection 40(3.3) of the amended Act, be a 
capital loss from the disposition to a corpora- 
tion after 1971 of the property by a person who 
owned the property before it became vested in 
the subsequent owner, or 


(B) an amount required by subsection 53(2) of 
the amended Act to be deducted in computing 
the adjusted cost base of the property to a per- 
son (other than the subsequent owner) described 
in clause (A), 


and there shall be deducted from the cost to the subse- 
quent owner of the property the amount, if any, by 
which the total determined under subparagraph (ii) ex- 
ceeds the total determined under subparagraph (i). 


Related Provisions: ITAR 26(30) — Disposition by non-resident of 
taxable Canadian property. 


History: Cl. 26(5)(c)(ii)(A) amended by 1998, c. 19, subsec. 249(1), ap- 
plicable to dispositions that occur after April 26, 1995. Cl. (A) formerly 
read: 


(A) a capital loss or an amount that would, but for paragraph 
40(2)(e), (e.1) or (e.2) or subsection 85(4) of the amended Act, be.a 
capital loss from the disposition to a corporation after 1971 of the 
property by a person who owned the property before it so vested in 
the subsequent owner, or 


Cl. 26(5)(c)(ii)(A) amended by 1995, c. 21, subsec. 79(2), applicable to 
taxation years that end after February 21, 1994. Cl. (A) formerly read: 
(A) a capital loss or an amount that would, but for paragraph 
40(2)(e) or subsection 85(4) of the amended Act, be a capital loss 
from the disposition to a corporation after 1971 of the property by a 
person who owned the property: before it so became vested in the 
subsequent owner, or 
Interpretation Bulletins: IT-132R2: Capital property owned on De- 
cember 31, 1971 —non-arm’s length transactions (archived);. IT-199: 
Identical properties: acquired in non-arm’s length transactions (archived); 
IT-209R: Inter vivos gifts of capital property to individuals directly or 
through trusts; IT-268R4: /nter vivos transfer of farm property to child; 
IT-370: ‘Trusts —capital property owned on December 31, 1971 
(archived); IT-432R2: Benefits conferred on shareholders; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). See 
also list at end of ITAR 26. 
Advance Tax Rulings: ATR-35: Partitioning of assets to get specific 
ownership — “butterfly”. 


(5.1) Idem — For the purposes of subsection (5), an 
amalgamation (within the meaning assigned by. section 87 
of the amended Act) of two or more Canadian corpora- 
tions shall be deemed to be a transaction between persons 
not dealing at arm’s length. 


(5.2) Transfer of capital property to a corpora- 
tion — For the purposes of subsection (5), where a tax- 
payer has disposed of capital property after May 6, 1974 
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to a corporation in respect of which an election under sec- 
tion 85 of the amended Act was made, the disposition 
shall be deemed to be a transaction between persons not 
dealing at arm’s length. 


(6) Reacquired property — Where a taxpayer has, at 
any time after June 18, 1971 and before 1972, disposed of 
any property owned by the taxpayer on that day and has, 
within 30 days after that time, reacquired the same pro- 
perty or acquired a substantially identical property, for the 
purposes of this section 


(a) the taxpayer shall be deemed to have owned. the 
property so reacquired or the substantially identical 
property so acquired, as the case may be, on June 18, 
1971 and thereafter without interruption until the time 
when the taxpayer so reacquired or acquired it, as the 
case may be; 


(b) where the property was property so reacquired, its 
actual cost or its amortized cost on January |, 1972, as 
the case may be, to the taxpayer shall be determined as 
if the taxpayer had not so disposed of and so reac- 
quired it; and 


(c) where the property was substantially identical pro- 
perty so acquired, its actual cost or its amortized cost 
on January |, 1972, as the case may be, to the taxpayer 
shall be deemed to be the amount that was the actual 
cost or the amortized cost on January 1, 1972, as the 
case may be, to the taxpayer of the property so dis- 
posed of by the taxpayer. 


(7) Election re cost — Where, but for this subsection, 
the cost to an individual of any property actually owned 
by the individual on December 31, 1971 would be deter- 
mined under subsection (3) or (4) otherwise than because 
of subsection (5) and the individual has so elected, in pre- 
scribed manner and not later than the day on or before 
which the individual is required by Part I of the amended 
Act to file a return of income for the first taxation year in 
which the individual disposes of all or any part of the pro- 
perty, other than 


(a) personal-use property of the individual that was not 
listed personal property or real property, 


(b) listed personal property, if the individual’s gain or 
loss, as the case may be, from the disposition thereof 
was, because of subsection 46(1) or (2) of. the 
amended Act, nil, 


(c) the individual’s principal residence, if the indivi- 
dual’s gain from the disposition thereof was, because 
of paragraph 40(2)(b) of the amended Act, nil, 


(d) personal-use property of the individual that was 
real property (other than the individual’s principal res- 
idence), if the individual’s gain from the disposition 
thereof was, because of subsection 46(1) or (2) of the 
amended Act, nil, or 


(e) any other property, the proceeds of disposition of 
which are equal to its fair market value on valuation 
day, 


the cost to the individual of each capital property (other 
than depreciable property, an interest in a partnership or 
any property described in any of paragraphs (a) to (e) that 
was disposed of by the individual before that taxation 
year) actually owned by the individual on December 31, 
1971 shall be deemed to be its fair market value on valua- 
tion day. 

Selected Cases [subsec. 26(7)]: R. v. Adelman, [1998] 1 C.T.C. 133 
(FCA) (Requirement to elect is mandatory, not directory). 
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Regulations: 4700 (prescribed manner). 


Interpretation Bulletins: IT-139R: Capital property owned on Decem- 
ber 31, 1971 — fair market value (archived). See also list at end of ITAR 
26. 


Forms: T1105: Supplementary schedule for dispositions of capital pro- 
perty acquired before 1972; T2076: Valuation Day value election for capi- 
tal properties owned on December 31, 1971. 


(8) Identical properties — For the purposes of com- 
puting, at any particular time after 1971, the adjusted cost 
base to a taxpayer of any capital property (other than de- 
preciable property or an interest in a partnership) that was 
owned by the taxpayer on December 31, 1971 and there- 
after without interruption until the particular time, if the 
property was one of a group of identical properties owned 
by the taxpayer on December 31, 1971, 


(a) section 47 of the amended Act does not apply; 
(b) where the property was an obligation, 


(i) for the purpose of paragraph (3)(a), its amor- 
tized cost to the taxpayer on January 1, 1972 shall 
be deemed to be that proportion of the total of the 
amortized costs to the taxpayer on January 1, 1972 
of all obligations of that group that the principal 
amount of the obligation is of the total of the prin- 
cipal amounts of all obligations of that group, and 


(ii) for the purpose of paragraph (3)(b), its fair mar- 
ket value on valuation day shall be deemed to be 
that proportion of the fair market value on that day 
of all obligations of that group that the principal 
amount of the obligation is of the total of the prin- 
cipal amounts. of all obligations of that group; 


(c) where the property was not an obligation, 


(i) for the purpose of paragraph (3)(a), its actual 
cost to the taxpayer shall be deemed to be the quo- 
tient obtained when the total of the actual costs to 
the taxpayer of all properties of that group is. di- 
vided by the number of properties of that group, 
and 


(1) for the purpose of paragraph (3)(b), its fair mar- 
ket value on valuation day shall be deemed to be 
the quotient obtained when the fair market value on 
that day of all properties of that group is divided by 
the number of properties of that group; 


(d) for the purpose of distinguishing any such property 
from an otherwise identical property acquired and dis- 
posed of by the taxpayer before 1972, properties ac- 
quired by the taxpayer at any time shall be deemed to 
have been disposed of by the taxpayer before proper- 
ties acquired by the taxpayer after that time; and 


(e) for the purposes of distinguishing any such pro- 
perty from an otherwise identical property acquired by 
the taxpayer after 1971, properties owned by the tax- 
payer on December 31, 1971 shall be deemed to have 
been disposed of by the taxpayer before properties ac- 
quired by the taxpayer at a later time. 


Interpretation Bulletins: IT-78: Capital property owned on December 
31, 1971 — identical properties (archived); IT-115R2: Fractional interest 
in shares; IT-199: Identical properties acquired in non-arm’s length trans- 
actions (archived); IT-387R2: Meaning of “identical properties”. See also 
list at end of ITAR 26. 


(8.1) Idem — For the purposes of subsection (8), any 
property of a life insurance corporation that would, but 
for this subsection, be identical to any other property of 
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the corporation shall be deemed not to be identical to that 
other property unless. both properties are 


(a) included in the same segregated fund of the 
corporation; 


(b) non-segregated property used in the year in, or 
held in the course of, carrying on a life insurance busi- 
ness in Canada; or 


(c) non-segregated property used in the year in, or held 
in the course of, carrying on an insurance business in 
Canada, other than a life insurance business. 


interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 
See also list at end of ITAR 26. 


(8.2) idem — For the purposes of subsection (8), any 
bond, debenture, bill, note or other similar obligation is- 
sued by a debtor is identical to any other such obligation 
issued by that debtor if both are identical in respect of all 
rights (in equity or otherwise, either immediately or in the 
future and either absolutely or contingently) attaching 
thereto, except as regards the principal amount thereof. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 
See also list at end of ITAR 26. 


(8.3) Idem — Where a corporation resident in Canada 
has, after 1971, received a stock dividend in respect of a 
share owned on June 18, 1971 and December 31, 1971 by 
it or by a corporation with which it did not deal at arm’s 
length of the capital stock of a foreign affiliate of that cor- 
poration and the share or shares received as the stock div- 
idend are identical to the share in respect of which the 
stock dividend was received, the share or shares received 
as the stock dividend may, at the option of the corpora- 
tion, be deemed for the purposes of subsection (5) to be 
capital property owned by it on June 18, 1971 and for the 
purposes of this subsection, paragraph (3)(c) and subsec- 
tion (8) to be capital property owned by it on June 18, 
1971 and December 31, 1971 and not to be property ac- 
quired by the corporation after 1971 for the purposes of 
paragraph (8)(e). 


(8.4) Idem — Where a corporation resident in Canada 
has, after 1971, received a stock dividend in respect of a 
share acquired by it after June 18, 1971 from a person 
with whom it was dealing at arm’s length and owned by it 
on December 31, 1971 of the capital stock of a foreign 
affiliate of that corporation and the share or shares re- 
ceived as the stock dividend are identical to the share in 
respect of which the stock dividend was received, the 
share or shares received as the stock dividend may, at the 
option of the corporation, be deemed for the purposes of 
this subsection, paragraph (3)(c) and subsection (8) to be 
capital property owned by it on December 31, 1971 and 
not to be property acquired by the corporation after 1971 
for the purposes of paragraph (8)(e). 


(8.5) Amalgamation — For the purposes of subsections 
(8.3) and (8.4), where there has been an amalgamation 
(within the meaning of section 87 of the amended. Act), 
the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor 
corporation. 


(9) Cost of interest in partnership — For the pur- 
pose of computing, at any particular time after 1971, the 
adjusted cost base to a taxpayer of an interest in a partner- 
ship of which he was a member on December 31, 1971 
and thereafter without interruption until the particular 
time, the cost to the taxpayer of the interest shall be 
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deemed to be the amount that is neither the greatest nor 
the least of the following three amounts, namely: 


(a) its actual cost to the taxpayer as of the particular 
time, 


(b) the amount determined under subsection (9.1) in 
respect of the interest as of the particular time, and 


(c) the amount, if any, by which the total of the fair 
market value of the interest at the particular time and 
all amounts required by subsection 53(2) of the 
amended Act to be deducted in computing its adjusted 
cost base to the taxpayer immediately before the par- 
ticular time exceeds the total of all amounts required 
by subsection 53(1) of the amended Act to be added in 
computing its adjusted cost base to the taxpayer imme- 
diately before the particular time, 


except that where two or more of the amounts determined 
under paragraphs (a) to (c) in respect of the interest are 
the same amount, that amount shall be deemed to be its 
cost to the taxpayer. 


Forms: T4A-RCA Supp: Statement of amounts paid from an RCA; 
T2065: Determination of adjusted cost base of a partnership interest. 


(9.1) Determination of amount for purposes of 
subsec. (9) — For the purposes of subsection (9), the 
amount determined under this subsection in respect of a 
taxpayer’s interest in a partnership as of a particular time 
is the amount, if any, by which the total of 


(a) the taxpayer’s share, determined at the beginning 
of the first fiscal period of the partnership ending after 
1971, of the tax equity of the partnership at the partic- 
ular time, 


(b) such part of any contribution of capital made by 
the taxpayer to the partnership (otherwise than by way 
of loan) before 1972 and after the beginning of the 
partnership’s first fiscal period ending after 1971, as 
cannot reasonably be regarded as a gift made to, or for 
the benefit of, any other member of the partnership 
who was related to the taxpayer, and 


(c) the amount of any consideration that became paya- 
ble by the taxpayer after 1971 to any other person to 
acquire, after 1971, any right in respect of the partner- 
ship, the sole purpose of the acquisition of which was 
to increase the taxpayer’s interest in the gio et le 


exceeds the total of 


(d) all amounts received by the taxpayer before 1972 
and after the beginning of the partnership’s first fiscal 
period ending after 1971 as, on account of, in lieu of 
payment of or in satisfaction of, a distribution of the 
taxpayer’s share of the partnership profits or partner- 
ship capital, and 


(e) all amounts each of which is an amount in respect 
of the disposition by the taxpayer after 1971 and 
before the particular time of a part of the taxpayer’s 
interest in the partnership, equal to such portion of the 
adjusted cost base to the taxpayer of the interest im- 
mediately before the disposition as may reasonably be 
regarded as attributable to the part so disposed of. 


(9.2) Where interest acquired before 1972 and 
after beginning of 1st fiscal period ending after 
1971 — Where a taxpayer has, before 1972 and after the 
beginning of the first fiscal period of a partnership ending 
after 1971, acquired an interest in the partnership from 
another person, subsection (9.1) applies as if, for the pur- 
poses of paragraphs (a), (b) and (d) thereof, the taxpayer 
had had in respect of the interest, throughout the period 
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beginning at the beginning of that fiscal period and end- 
ing at the time the taxpayer acquired the interest, the same 
position in relation to the partnership as the taxpayer 
would have had in relation thereto if, throughout that pe- 
riod, the taxpayer had been the owner of the interest. 


(9.3) Amounts deemed to be required to be 
deducted in respect of interest in partnership — 
For the purpose of computing, at any particular time after 
1971, the adjusted cost base to a taxpayer of an interest in 
a partnership of which the taxpayer was a member on De- 
cember 31, 1971 and thereafter without interruption until 
the particular time, the lesser of 


(a) the amount, if any, by which 


(1) the total of all amounts in respect of the interest 
determined under paragraph (9.1)(d) 


exceeds 
(11) the total of 


(A) the taxpayer’s share, determined at the be- 
ginning of the first fiscal period of the partner- 
ship ending after 1971, of the tax equity of the 
partnership at the particular time, and 


(B) the amount in respect of the interest deter- 
mined under paragraph (9.1)(b), and 


(b) the amount, if any, by which 


(1) the total of all amounts in respect of the interest 
determined as of the particular time under 


paragraphs (14)(e) to (g) 
exceeds 


(i1) the total of all amounts in respect of the interest 
determined as of the particular time under 
paragraphs (14)(a) to (d), 
shall be deemed to be required by subsection 53(2) of the 
amended Act to be deducted. 


(9.4) Application of section 53 of amended Act in 
respect of interest in partnership — For the purpose 
of computing, at any particular time after 1971, the ad- 
justed cost base to a taxpayer of an interest in a partner- 
ship of which the taxpayer was a member on December 
31, 1971 and thereafter without interruption until the par- 
ticular time, 


(a) the reference in clause 53(1)(e)qG)(B) of. the 
amended Act to “relating to” shall be read as a refer- 
ence to “relating to section 14 or to”; and 


(b) clause 53(2)(c)(i)(B) of the amended Act shall be 
read as follows: 


“(B) paragraphs 12(1)(o) and (z.5), 18(1)(m) and 
20(1)(v.1), section 31, subsection 40(2), section 
55 and subsections 69(6) and (7) of this Act, 
paragraphs 20(1)(gg) and 81(1)(r) and (s) of the 
Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, and the provisions of the 
Income Tax Application Rules relating to section 
14, and” 
History: Para. 26(9.4)(b) amended by 1997, c. 25, s. 72, applicable for 
the purpose of computing the adjusted cost base of property after 1996. 
Para. (b) formerly read: 
(b) clause 53(2)(c)(i)(B) of the amended Act shall be read as 
follows: 
‘“(B) paragraphs 12(1)(0), 18(1)(m) and 20(1)(v.1), section 31, 
subsection 40(2), section 55 and subsections 69(6) and (7) of 
this Act, paragraphs 20(1)(gg) and 81(1)(r) and (s) of the /n- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and the provisions of the Income Tax Application Rules 
relating to section 14, and” 


ITAR 
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(10) Where paragraph 128.1(1)(b) applies — Where 
subsection 48(3) of the amended Act, as it read in its ap- 
plication before 1993, or paragraph 128.1(1)(b) of the 
amended Act applies for the purpose of determining the 
cost to a taxpayer of any property, this section does not 
apply for that purpose. 

History: ITAR 26(10) amended by 1994, c. 21, s. 118, applicable after 
1992 except that, where a corporation elects in accordance with para. 
111(4)(a) of 1994, c. 21 (see subsec. 250(5.1)), the amended subsec. ap- 
plies to the corporation from the time the corporation was first granted 
articles of continuation (or similar constitutional documents) in any juris- 
diction. That subsec. formerly read: 


(10) Where subsec. 48(3) applies — Where subsection 48(3) of 
the amended Act applies for the purpose of determining the cost to a 
taxpayer of any property, this section does not apply for that 
purpose. 


(11) Fair market value of publicly-traded securi- 
ties — For the purposes of this section, the fair market 
value on valuation day of any property prescribed to be a 
publicly-traded share or security shall be deemed to be 
the greater of the amount, if any, prescribed in respect of 
that property and the fair market value of that property, 
otherwise determined, on valuation day. 


Regulations: 4400 (prescribed property); Sch. VII (list of fair market 
values of publicly-traded securities). 


Interpretation Bulletins: IT-84: Capital property owned on December 
31, 1971 — Median rule (Tax-free zone) (archived). See also list at end of 
ITAR 26. 


Information Circulars: 72-25R4: Business equity valuations. 


(11.1) Fair market value of share of foreign affili- 
ate — For the purposes of computing the fair market 
value 


(ay’on’ December’ 31-1971, or 


(b) at any subsequent time for the purposes of subsec- 
tion (4), 


of any shares owned by a taxpayer resident in Canada of 
the capital stock of a foreign affiliate of the taxpayer, the 
fair market value at that time of any asset owned by the 
foreign affiliate at that time 


(c) that was subsequently acquired by the taxpayer 
from the foreign affiliate 


(i) as a dividend payable in kind, 


(ii) as a benefit the amount of which was deemed 
by paragraph 80.1(4)(b) of the amended Act to 
have been received by the taxpayer as a dividend 
from the foreign affiliate, or 


(iil) as consideration for the settlement or extin- 
guishment of an obligation described in subsection 
80.1(5) of the amended Act, and 


(d) in respect of which subsection 80.1(4) or (5), as the 
case may be, of the amended Act applies because of 
an election described in that subsection made by the 
taxpayer, 


shall be deemed to be the principal amount of that asset. 


(11.2) Idem — For the purposes of computing the fair 
market value on December 31, 1971 of any shares owned 
by a taxpayer resident in Canada of the capital stock of a 
foreign affiliate of the taxpayer, the fair market value on 
that day of any asset owned by the foreign affiliate on that 
day 


(a) that was subsequently acquired by the taxpayer 
from the foreign affiliate as described in paragraph 
80.1(6)(a) or (b) of the amended Act, and 
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(b) in respect of which subsection 80.1(1) of the 
amended Act applies because of an election described 
in subsection 80.1(6) of that Act made by. the 
taxpayer, 


shall be deemed to be the principal amount of that asset. 
(12) Definitions — In this section, 


‘“‘amortized cost” to a taxpayer of any obligation on Jan- 
uary 1, 1972 means 


(a) the principal amount of the obligation, if its actual 
cost to the taxpayer was less than 100% but not less 
than 95% of that principal amount and the obligation 
was issued before November 8, 1969, 


(b) the actual cost to the taxpayer of the obligation, if 
the actual cost to the taxpayer thereof was less than 
105% but not less than 100% of the principal amount 
thereof, and 


(c) in any other case, the actual cost to the taxpayer of 
the obligation, plus that proportion of the discount or 
minus that proportion of the premium, as the case may 
be, in respect thereof that 


(i) the number of full months in the period com- 
mencing with the day the taxpayer last acquired the 
obligation and ending with valuation day, 


is of 
(11) the number of full months in the period com- 
mencing with the day the taxpayer last acquired the 
obligation and ending with the date of its maturity; 


Interpretation Bulletins: IT-319: Cost of obligations owned on Decem- 
ber 31, 1971 (archived). See also list at end of ITAR 26. 


“capital property” of a taxpayer means any depreciable 
property of the taxpayer, and any property (other than de- 
preciable property) any gain or loss from the disposition 
of which would, if the property were disposed of after 
1971, be a capital gain or a capital loss, as the case may 
be, of the taxpayer; 


“discount” in respect of any obligation owned by a tax- 
payer means the amount, if any, by which the principal 
amount thereof exceeds its actual cost to the taxpayer de- 
termined without reference to subsection (3); 


“eligible capital property” of a taxpayer means any pro- 
perty, '/2 of any amount payable to the taxpayer as consid- 
eration for the disposition of which would, if the property 
were disposed of after 1971, be an eligible capital amount 
in respect of a business within the meaning assigned by 
subsection 14(1) of the amended Act; 


“obligation” means a bond, debenture, bill, note, mort- 
gage, hypothecary claim or agreement of sale; 


History: The definition “obligation” in subsec. 26(12) amended by 2001, 
c. 17, subsec. 232(1), in force June 14, 2001. It formerly read: 


“obligation” means a bond, debenture, bill, note, mortgage or agree- 
ment of sale; 


*“‘premium”’ in respect of any obligation owned by a tax- 
payer means the amount, if any, by which its actual cost 
to the taxpayer determined without reference to subsec- 
tion (3) exceeds the principal amount thereof; 


“tax equity” of a partnership at any particular time 
means the amount, if any, by which the total of amounts 
each of which is 


(a) the amount of any money of the partnership on 
hand at the beginning of its first fiscal period ending 
after 1971, 
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(b) the cost amount to the partnership, at the beginning 
of that fiscal period, of any partnership property other 
than capital property or eligible capital property, 

(c) an amount in respect of any property (other than 
depreciable property) that was, at the beginning of that 
fiscal period, capital property of the partnership, equal 
to, 


(i) where the property was disposed of before 
1972, the proceeds of disposition thereof, 


(ii) where the property was disposed of after 1971 
and before the particular time, the amount deter- 
mined under this section to be its cost to the part- 
nership for the purposes of computing its adjusted 
cost base to the partnership LMA before it 
was disposed of, and 


(iii) in any other case, the amount determined 
under this section to be its cost to the partnership 
for the purposes of computing its adjusted cost 
base to the partnership immediately before the par- 
ticular time, 


(d) an amount in respect of any bea class of de- 
preciable property of the partnership, equal to the 


amount, if any, by which the total of the undepreciated 


capital cost to the partnership of property of that class 
as of January 1, 1972 exceeds the capital cost to the 
partnership of property of that class acquired by it af- 
ter the beginning of that fiscal period and before 1972, 


(e) an amount in respect of any other depreciable pro- 
perty of the partnership at the beginning of that fiscal 
period, equal to the amount by which 


(i) the actual cost of the property to the partnership, 
or the amount at which the partnership was deemed 
to have acquired the property under subsection 
20(6) of the Act as it read in its application to the 
1971 taxation year, as the case may be, 


exceeds 


(11) the total of all amounts in respect of the cost of 
the property that were allowed under paragraph 
11(1)(a) of the Act as it read in computing the in- 
come from the partnership of the members. thereof 
for taxation years ending before 1972, . 


(f) an amount in respect of any property that was, at 
the beginning of that fiscal period, partnership pro- 
perty that was depreciable property, equal to 


(1) where the property was disposed of before 
1972, the proceeds of disposition thereof minus the 
amount, if any, by which the lesser of 


(A) the proceeds of disposition thereof, and 
(B) the capital cost of the property, 
exceeds 


(C) in respect of depreciable property of a pre- 
scribed class, the undepreciated capital cost of 
all of the property of that class at the time of the 
disposition, or 


(D) in respect of any other depreciable property, 
the amount that would be determined under par- 
agraph (e) if the words “at the beginning of that 
fiscal period” were read as “at the time of the 
disposition”, 
(11) where the property was disposed of after 1971 
and before the particular time, the amount, if any, 
by which the lesser of 


(A) the proceeds of disposition thereof, and 
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(B) the fair market value of the property on val- 
uation day, 


exceeds the capital cost to the partnership of the 

property, and 

(iii) in any other case, the amount, if any, by which 
(A) the lesser of the fair market value of the 


property on valuation day and its fair market 
value at the particular time 


exceeds 


(B) the capital cost to the partnership of the pro- 
perty, or ; 


(g) an amount in respect of any business carried on by 
the partnership in its 1971 fiscal period and thereafter 
without interruption until the particular time, equal to 
the amount, if any, by which 


(i) 2 times the eligible capital amounts (within the 
meaning assigned by section 14 of the amended 
Act) in respect of the business (computed without 
reference to section 21 of this Act) that would have 
become payable to the partnership 


would exceed 


(ii) the amount that would be deemed by subsec- 
tion 21(1) to be the amount that had become paya- 
ble to the partnership 


if the partnership had disposed of the business at the 
particular time for an amount equal to its fair market 
value at that time, 


exceeds the total of all amounts each of which is the 
amount of any debt owing by the partnership, or any other 
obligation of the partnership to pay an amount, that was 
outstanding at the beginning of the partnership’s first fis- 
cal period ending after 1971, minus such part, if any, 
thereof as would, if the amount had been paid by the part- 
nership in that fiscal period, have been deductible in com- 
puting its income for that fiscal period. 


(13) Meaning of “actual cost” — For the purposes of 
this section, the “actual cost” to a person of any property 
means, except as expressly otherwise provided in this sec- 
tion, the amount, if any, by which 
(a) its cost to the person computed without regard to 
the provisions of this section 


exceeds 


(b) such part of that cost as was deductible in comput- 
ing the person’s income for any taxation year ending 
before 1972. 

Interpretation Bulletins: IT-93: Capital property owned on December 


31, 1971 — meaning of actual cost and amortized cost (archived). See also 
list at end of ITAR 26. 


(14) Idem — For the purposes of this section, the “actual 
cost” to a taxpayer, as of any particular time after 1971, 
of an interest in a partnership of which the taxpayer was a 
member on December 31, 1971 and thereafter without in- 
terruption until the particular time means the amount, if 
any, by which the total of 


(a) the cost to the taxpayer of the interest, computed as 
of the particular time without regard to the provisions 
of this section, 


(b) the total of all amounts each of which is an amount 
in respect of a fiscal period of the partnership that en- 
ded before 1972, equal to the total of 

(i) the amount that the taxpayer’s income from the 


partnership for the taxation year of the taxpayer in 
which the period ended would have been, if the 


ITAR 
S. 26(14)(g) 


former Act had been read without reference to sub- 
section 83(5) of that Act, and 


(11) the taxpayer’s share, determined at the end of 
the period, of all profits made from dispositions in 
the period of capital assets that were partnership 
property of the partnership, to the extent that those 
profits were not included in computing the income 
or loss, as the case may be, from the partnership, of 
any member thereof, 


(c) where the taxpayer had, before 1972, made a con- 
tribution of capital to the partnership otherwise than 
by way of loan, such part of the contribution as cannot 
reasonably be regarded as a gift made to, or for the 
benefit of, any other member of the partnership who 
was related to the taxpayer, and 


(d) where, by means of the partnership, the taxpayer 
carried on before 1972 a business that was a profes- 
sion, the amount that the taxpayer’s 1971 receivables 
(within the meaning assigned by subsection 23(5)) in 
respect of the business would have been if, before 
1972, the taxpayer had carried on no businesses except 
by means of the partnership, 


exceeds the total of 


(e) all amounts each of which is an amount in respect 
of the disposition by the taxpayer before the particular 
time of a part of the taxpayer’s interest in the partner- 
ship, equal to such portion of, 


(1) where the disposition was made before 1972, 
the actual cost to the taxpayer of the interest, and 


(11) in any other case, the adjusted cost base to the 
taxpayer of the interest immediately before the 
disposition, 
as can reasonably be regarded as attributable to the 
part so disposed of, 


(f) all amounts each of which is an amount in respect 
of a fiscal period of the partnership that ended before 
1972, equal to the total of 


(1) the amount that would have been the taxpayer’s 
loss from the partnership for the taxation year of 
the taxpayer in which the period ended if the for- 
mer Act had been read without reference to subsec- 
tion 83(5) of that Act, 


(ii) the taxpayers’ share, determined at the end of 
the period, of all losses sustained from dispositions 
in the period of capital assets that were partnership 
property of the partnership, to the extent that those 
losses were not included in computing the loss or 
income, as the case may be, from the partnership, 
of any member thereof, and 


(ii1) the taxpayer’s share, determined at the end of 
the period, of such of the drilling and exploration 
expenses, including all general geological and geo- 
physical expenses incurred by the partnership 
while the taxpayer was a member thereof, on or in 
respect of exploring or drilling for petroleum or 
natural gas in Canada as were incurred in the pe- 
riod and after 1948, to the extent that those ex- 
penses were not deducted in computing the tax- 
payer's income from the partnership for the 
taxpayer's 1971 or any preceding taxation year, 
and 


(g) all amounts received by the taxpayer before 1972 
as, on account of, in lieu of payment of or in satisfac- 
tion of, a distribution of the taxpayer’s share of the 
partnership profits or partnership capital. 
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(15) ldem — For the purposes of this section and subsec- 
tion 88(2.1) of the amended Act, the “actual cost” to a 
taxpayer, as of any particular time after 1971, of any 
shares (in this subsection referred to as “new shares’) of 
any class of the capital stock of a new corporation formed 
as a result of an amalgamation of two or more corpora- 
tions (within the meaning of section 851 of the former Act 
as it read in its application to the 1971 taxation year) that 
were 


(a) owned by the taxpayer on December 31, 1971, and 
thereafter without interruption until the particular 
time, and 


(b) acquired by the taxpayer by the conversion, be- 
cause of the amalgamation, of shares of the capital 
stock of a predecessor corporation into shares of the 
capital stock of the new corporation, 


means that proportion of the actual cost to the taxpayer of 
any shares owned by the taxpayer that were so converted 
because of the amalgamation that the fair market value, 
immediately after the amalgamation, of the new shares of 
that class so acquired by the taxpayer is of the fair market 
value, immediately after the amalgamation, of all of the 
shares of the capital stock of the new corporation so ac- 
quired by the taxpayer. 


(16) Idem — For the purposes of this section, the “actual 
cost” to an individual, as of any particular time after 
1971, of any share of the capital stock of a corporation 
that was 


(a) owned by the individual on December 31, 1971 
and thereafter without interruption until the particular 
time, and 


(b) acquired by the individual in a taxation year before 
1972 under an agreement referred to in subsection 
85A(1) of the former Act as it read in its application to 
that taxation year, 


means an amount equal to the greater of 


(c) the actual cost to the individual of the share com- 
puted without regard to this subsection, and 


(d) the fair market value of the share at the time the 
individual so acquired it. 


(17) idem — For the purposes of this section and subsec- 
tion 88(2.1) of the amended Act, the “actual cost” to a 
taxpayer, as of any particular time after 1971, of any capi- 
tal property received by the taxpayer before 1972 and 
owned by the taxpayer thereafter without interruption un- 
til the particular time means, 


(a) where the property was so received as, on account 
of, in lieu of payment of or in satisfaction of, a divi- 
dend payable in kind (other than a stock dividend) in 
respect of a share owned by the taxpayer of the capital 
stock of a corporation, the fair market value of that 
property at the time the property was so received; 


(b) where the property so received was a share of the 
capital stock of a corporation received by the taxpayer 
as a stock dividend, the amount that, because of the 
receipt of the share, was deemed by subsection 81(3) 
of the former Act to have been received by the tax- 
payer as a dividend; and 


(c) where the property was so received from a pension 
fund or plan, an employees profit sharing plan, a re- 
tirement savings plan, a deferred profit sharing plan or 
a supplementary unemployment benefit plan, the fair 
market value of that property at the time the property 
was so received. 
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(17.1) Application — Where a taxpayer is deemed to 
have acquired a property because of subsection 138(11.3) 
of the amended Act, this section does not apply in respect 
of any subsequent disposition or deemed disposition of 
the property. 

Interpretation Bulletins: IT-88R2: Stock dividends. See also list at end 
of ITAR 26. 


(18) Transfer of farm land by a farmer to [the 
farmer’s] child at death — Where 


(a) a taxpayer owned, on December 31, 1971 and 
thereafter without interruption until the taxpayer’s 
death, any land referred to in subsection 70(9) of the 
amended Act, 


(b) the land has, on or after the death of the taxpayer 
and as a consequence thereof, been transferred or dis- 
tributed to a child of the taxpayer who was resident in 
Canada immediately before the death of the taxpayer, 
and 


(c) it can be shown, within the period ending 36 
months after the death of the taxpayer or, where writ- 
ten application therefor has been made to the Minister 
by the legal representative of the taxpayer within that 
period, within such longer period as the Minister con- 
siders reasonable in the circumstances, that the land 
has become vested indefeasibly in the child, 


the following rules apply: 


(d) paragraph 70(9)(b) of the amended Act does not 
apply for the purpose of determining the cost to the 
child of the land or part thereof, as the case may be, 
and 


(e) subsection (5) applies in respect of the transfer or 
distribution of the land to the child as if the references 
in that subsection to “June 18, 1971” were references 
to December, 31. 1971". 
Related Provisions: ITAR 26(20) — Extended meaning of “child”. 
Interpretation Bulletins: [T-349R3: Intergenerational transfers of farm 


property on death; IT-449R: Meaning of “vested indefeasibly” (archived). 
See also list at end of ITAR 26. 


(19) Inter vivos transfer of farm land by a farmer 
to child — Where a taxpayer owned, on December 31, 
1971, and thereafter without interruption until a transfer 
thereof by the taxpayer to the taxpayer’s child, in circum- 
stances to which subsection 73(3) of the amended Act ap- 
plies, land referred to in that subsection, 


(a) paragraph 73(3)(d) of the amended Act does not 
apply for the purpose of determining the cost to the 
child of the land; and 


(b) subsection (5) shall apply in respect of the transfer 
of the land to the child as if the references in that sub- 
section to “June 18, 1971” were references to ““De- 
cember 31, 1971”. 

Related Provisions: ITAR 26(20) — Extended meaning of “child”. 


Interpretation Bulletins: IT-268R4: Jnter vivos transfer of farm pro- 
perty to child. See also list at end of ITAR 26. 


(20) Extended meaning of “child” — For the pur- 
poses of subsections (18) and (19), “child” of a taxpayer 
includes 


(a) a child of the taxpayer’s child; 

(b) a child of the taxpayer’s child’s child; and 

(c) a person who, at any time before attaining the age 
of 21 years, was wholly dependent on the taxpayer for 


support and of whom the taxpayer had, at that time, in 
law or in fact, the custody and control. 
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Related Provisions: ITA 70(10) — Extended meaning of “child”. 


(21) Shares received on amalgamation — Where, 
after May 6, 1974, there has been an amalgamation 
(within the meaning assigned by section 87 of the 
amended Act) of two or more corporations (each of which 
is in this subsection referred to as a “predecessor corpora- 
tion”) to form one corporate entity (in this subsection re- 
ferred to as the “new corporation’), and 


(a) any shareholder (except any predecessor corpora- 
tion) owned shares of the capital stock of a predeces- 
sor corporation on December 31, 1971 and thereafter 
without interruption until immediately before the 
amalgamation, | 


(b) any shares referred to in paragraph (a) were shares 
of one class of the capital stock of a predecessor cor- 
poration (in this subsection referred to as the “old 
shares’), 


(c) no consideration was received by the shareholder 
for the disposition of the old shares on the amalgama- 
tion other than shares of one class of the capital stock 
of the new corporation (in this subsection referred to 
as the “new shares’’), and 


(c.1) the cost of the new shares received by the share- 
holder because of the amalgamation was determined 
otherwise than because of paragraph 87(4)(e) of the 
amended Act, 


notwithstanding any other provision of this Act or of the 
amended Act, for the purposes of subsection 88(2.1) of 
the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the 
new shares, 


(d) the property that was the old shares shall be 
deemed not to have been disposed of by the share- 
holder because of the amalgamation but to have been 
altered, in form only, because of the amalgamation 
and to have continued in existence in the form of the 
new shares, and 


(e) the property that is the new shares shall be deemed 
not to have been acquired by the shareholder because 
of the amalgamation but to have been in existence 
prior thereto in the form of the old shares that were 
altered, in form only, because of the amalgamation. 


Related Provisions: [TAR 26(30) — Disposition by non-resident of 
taxable Canadian property. 


(22) Options received on amalgamations — 
Where, after May 6, 1974, there has been an amalgama- 
tion (within the meaning assigned by section 87 of the 
amended Act) of two or more corporations (each of which 
is in this subsection referred to as a “predecessor corpora- 
tion’) to form one corporate entity (in this subsection re- 
ferred to as the “new corporation’) and a taxpayer has ac- 
quired an option to acquire capital property that was 
shares of the capital stock of the new corporation (in this 
subsection referred to as the “new option”) as sole consid- 
eration for the disposition on the amalgamation of an op- 
tion to acquire shares of the capital stock of a predecessor 
corporation (in this subsection referred to as the “old op- 
tion”) owned by the taxpayer on December 31, 1971 and 
thereafter without interruption until immediately before 
the amalgamation, notwithstanding any other provision of 
this Act or of the amended Act, for the purposes of sub- 


ITAR 
S. 26(24) 


the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new option, 


(a) the property that was the old option shall be 
deemed not to have been disposed of by the taxpayer 
because of the amalgamation but to have been altered, 
in form only, because of the amalgamation and to have 
continued in existence in the form of the new option; 
and 


(b) the property that is the new option shall be deemed 
not to have been acquired by the taxpayer because of 
the amalgamation but to have been in existence prior 
thereto in the form of the old option that was altered, 
in form only, because of the amalgamation. 


(23) Obligations received on amalgamations — 
Where, after May 6, 1974, there has been an amalgama- 
tion (within the meaning assigned by section 87 of the 
amended Act) of two or more corporations (each of which 
is in this subsection referred to as a ‘predecessor corpora- 
tion’) to form one corporate entity (in this subsection re- 
ferred to as the “new corporation’) and a taxpayer has ac- 
quired a capital property that was a bond, debenture, note, 
mortgage, hypothecary claim or other similar obligation 
of the new corporation (in this subsection referred to as 
the “new obligation”) as sole consideration for the dispo- 
sition on the amalgamation of a bond, debenture, note, 
mortgage, hypothecary claim or other similar obligation 
respectively of a predecessor corporation (in this subsec- 
tion referred to as the “old obligation”) owned by the tax- 
payer on December 31, 1971 and thereafter without inter- 
ruption until immediately before the amalgamation, 
notwithstanding any other provision of this Act or of the 
amended Act, for the purposes of subsection 88(2.1) of 
the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the 
new obligation, 


(a) the property that was the old obligation shall be 
deemed not to have been disposed of by the taxpayer 
because of the amalgamation but to have been altered, 
in form only, because of the amalgamation and to have 
continued in existence in the form of the new obliga- 
tion; and 


(b) the property that is the new obligation shall be 
deemed not to have been acquired by the taxpayer be- 
cause of the amalgamation but to have been in exis- 
tence prior thereto in the form of the old obligation 
that was altered, in form only, because of the 
amalgamation. 


History: The opening words of subsec. 26(23) amended by 2001, c. 17, 
subsec. 232(2), to add “hypothecary claim” (in two places), in force June 
14, 2001. The opening words formerly read: 


(24) Convertible properties — Where there has been 
an exchange to which subsection 51(1) of the amended 
Act applies on which a taxpayer has acquired shares of 
one class of the capital stock of a corporation (in this sub- 
section referred to as the “new shares”) in exchange for a 
share, bond, debenture or note of the corporation (in this 
subsection referred to as the “old property”) owned by the 
taxpayer on December 31, 1971 and thereafter without in- 
terruption until immediately before the time of the ex- 
change, notwithstanding any other provision of this Act 
or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and, where the exchange oc- 


section 88(2.1) of the amended Act and of determining | curred after May 6, 1974, for the purposes of determining 
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the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new shares, 


(a) the property that was the old property shall be 
deemed not to have been disposed of by the taxpayer 
because of the exchange but to have been altered, in 
form only, because of the exchange and to have con- 
tinued in existence in the form of the new shares; and 


(b) the property that is the new shares shall be deemed 
not to have been acquired by the taxpayer because of 
the exchange but to have been in existence prior 
thereto in the form of the old property that was altered, 
in form only, because of the exchange. 


Interpretation Bulletins: [T-146R3: Shares entitling shareholders to 
choose taxable or other kinds of dividends; IT-474R: Amalgamations of 
Canadian corporations. See also list at end of ITAR 26. 


(25) Bond conversion — Where, after May 6, 1974, 
there has been an exchange to which section 51.1 of the 
amended Act applies on which a taxpayer has acquired a 
bond of a debtor (in this subsection referred to as the 
“new bond”) in exchange for another bond of the same 
debtor (in this subsection referred to as the “old bond’’) 
owned by the taxpayer on December 31, 1971 and there- 
after without interruption until immediately before the ex- 
change, notwithstanding any other provision of this Act 
or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and of determining the cost to 
the taxpayer and the adjusted cost base to the taxpayer of 
the new bond, 


(a) the property that was the old bond shall be deemed 
not to have been disposed of by the taxpayer because 
of the exchange but to have been altered, in form only, 
because of the exchange and to have continued in ex- 
istence in the form of the new bond; and 


(b) the property that is the new bond shall be deemed 
not to have been acquired by the taxpayer because of 
the exchange but to have been in existence prior 
thereto in the form of the old bond that was altered, in 
form only, because of the exchange. 


(26) Share for share exchange — Where, after May 
6, 1974, there has been an exchange to which subsection 
85.1(1) of the amended Act applies on which a taxpayer 
has acquired shares of any particular class of the capital 
stock of a corporation (in this subsection referred to as the 
“new shares”) in exchange for shares of any particular 
class of the capital stock of another corporation (in this 
subsection referred to as the “old shares”) owned by the 
taxpayer on December 31, 1971 and thereafter without in- 
terruption until immediately before the exchange, not- 
withstanding any other provision of this Act or of the 
amended Act, for the purposes of subsection 88(2.1) of 
the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the 
new shares, 


(a) the property that was the old shares shall be 
deemed not to have been disposed of by the taxpayer 
because of the exchange but to have been altered, in 
form only, because of the exchange and to have con- 
tinued in existence in the form of the new shares; and 


(b) the property that is the new shares shall be deemed 
not to have been acquired by the taxpayer because of 
the exchange but to have been in existence prior 
thereto in the form of the old shares that were altered, 
in form only, because of the exchange. 


Interpretation Bulletins: IT-450R: Share for share exchange. 


Income Tax Application Rules 


(27) Reorganization of capital — Where, after May 6, 
1974, there has been a reorganization of the capital of a 
corporation to which section 86 of the amended Act ap- 
plies on which a taxpayer has acquired shares of a partic- 
ular class of the capital stock of the corporation (in this 
subsection referred to as the “new shares”) as the sole 
consideration for the disposition on the reorganization of 
shares of another class of the capital stock of the corpora- 
tion (in this subsection referred to as the “old shares’) 
owned by the taxpayer on December 31, 1971 and there- 
after without interruption until immediately before the re- 
organization and the cost to the taxpayer of the new 
shares was determined otherwise than because of subsec- 
tion 86(2) of the amended Act, notwithstanding any other 
provision of this Act or of the amended Act, for the pur- 
poses of subsection 88(2.1) of the amended Act and of 
determining the cost to the taxpayer and the adjusted cost 
base to the taxpayer of the new shares, 


(a) the property that was the old shares shall be 
deemed not to have been disposed of by the taxpayer 
because of the reorganization but to have been altered, 
in form only, because of the reorganization and to 
have continued in existence in the form of the new 
shares; and 


(b) the property that is the new shares shall be deemed 
not to have been acquired by the taxpayer by virtue of 
the reorganization but to have been in existence prior 
thereto in the form of the old shares that were altered, 
in form only, because of the reorganization. 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange. 


(28) Idem — Where a taxpayer acquired a property (in 
this subsection referred to as the “first property”) in cir- 
cumstances to which any of subsections (5) and (21) to 
(27) applied and subsequently acquires, in exchange for 
or in consideration for the disposition of the first property, 
another property in circumstances to which any of subsec- 
tions (21) to (27) would apply if the taxpayer had owned 
the first property on December 31, 1971 and thereafter 
without interruption until the time of the subsequent ac- 
quisition, for the purposes of applying subsections (21) to 
(27) in respect of that subsequent acquisition, the tax- 
payer shall be deemed to have owned the first property on 
December 31, 1971 and thereafter without interruption 
until the time of the subsequent acquisition. 


History: Subsec. 26(28) added by 1994, c. 7, Sch. II (1991, c..49), s. 200, 
applicable to acquisitions of property occurring after July 13, 1990, except 
that, where the taxpayer so elected by notifying the Minister of National 
Revenue in writing either before 1993 or in the taxpayer’s return of in- 
come under Part I of the Act for the taxation year in which the taxpayer 
disposed of the property, the subsec. applies to acquisitions occurring after 
May 6, 1974 and before July 14, 1990 with respect to property that was 
owned by the taxpayer on July 13, 1990. 


Interpretation Bulletins: IT-450R: Share for share exchange. 


(29) Effect of election under subsection 
110.6(19) — Where subsection 110.6(19) of the 
amended Act applies to a particular property, for the pur- 
poses of determining the cost and the adjusted cost base 
to a taxpayer of any property at any time after February 
22, 1994, the particular property shall be deemed not to 
have been owned by any taxpayer on December 31, 1971. 


Related Provisions: ITAR 26(30) — Disposition by non-resident of 
taxable Canadian property. 


History: Subsec. 26(29) added by 1995, c. 3, s. 57, in force March 26, 
1995. 
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(30) Additions to taxable Canadian property — 
Subsections (1.1) to (29) do not apply to a disposition by 
a non-resident person of a property 


(a) that the person last acquired before April 27, 1995; 


(b) that would not be a taxable Canadian property im- 
mediately before the disposition if section 115 of the 
amended Act were read as it applied to dispositions 
that occurred on April 26, 1995; and 


(c) that would be a taxable Canadian property immedi- 
ately before the disposition if section 115 of the 
amended Act were read as it applied to dispositions 
that occurred on January |, 1996. 


Related Provisions: ITA 40(9) — Gains limited to those accruing after 
April 1995. 


History: Subsec. 26(30) amended by 2001, c. 17, s. 249, applicable to 
dispositions that occur after October 1, 1996. Subsec. 26(30) formerly 
read: 


(30) Subsections (1.1) to (29) do not apply to a disposition by a 
non-resident person of a taxable Canadian property that would not 
be a taxable Canadian property immediately before the disposition 
if section 115 of the amended Act were read as it applied to disposi- 
tions that occurred on April 26, 1995. 


Subsec. 26(30) added by 1998, c. 19, subsec. 249(3), applicable to disposi- 
tions that occur after ate 26, 1995. 


Definitions [ITAR 26]: 
(8)(c)G), 26(13)-(17); “adjusted ts base” — ITA 54, 248(1); “amended 
Act” —ITAR 8; “amortized cost” — ITAR 26(5)(b), (6)(b), (c), 26(12); 
“amount” — ITA 248(1); “arm’s length” —ITAR 26(5.1), (5.2); “busi- 
ness” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“Canadian corporation” —ITA 89(1), 248(1); “capital gain” —ITA 
39(1), 248(1); “capital loss’ —ITA 39(1)(b), 248(1); “capital pro- 
perty” —ITA 54, ITAR 26(8.3), (8.4), (12); “child” —ITAR 26(20); 
“consequence” — 248(8); “corporation” —ITA 248(1), ITAR 26(8.5); 
“cost amount” —ITA 248(1); “deferred profit sharing plan” — ITA 
147(1), 248(1); “depreciable property’ —ITA 13(21), 248(1); “dis- 
count’ —ITAR 26(12); “dividend” —ITA,.248(1); “eligible capital 
amount’ —ITA 14(1), 248(1);. “eligible capital property’ —ITAR 
26(12); “employees profit sharing plan” — ITA 144(1), 248(1); “fair mar- 
ket value on valuation day” —ITAR 26(8)(b)(ii), (c)(ii), 26(11); “first 
property” —ITAR 26(28); “fiscal period” —ITA 249.1; “foreign affili- 
ate’ — ITA 95(1), 248(1); “former Act” —ITAR 8; “identical” — ITA 
248(12), ITAR 26(8.1), (8.2); “Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952”, “Income Tax Application Rules, 
1971” —ITAR 69; “individual”, “legal representative”, “life insurance 
business”, “life insurance corporation” —ITA 248(1); “listed personal 
property” —ITA 54, 248(1); “Minister” —ITA 248(1); “month” — In- 
terpretation Act 35(1); “new bond” —ITAR 26(25); “new corpora- 
tion” —ITAR 26(21)-(23); “new obligation” —ITAR 26(23); “new op- 
tion’? —ITAR 26(22); “new shares” —ITAR. 26(21)(c), 26(24), (26), 
(27); “non-resident” — ITA 248(1); “obligation” —ITAR 26(1.1), (12); 
“old bond” —ITAR 26(25); “old obligation”, “old option” —ITAR 
26(22); “old property” —ITAR 26(24); “old shares” — ITAR 26(21)(b), 
26(26), (27); “original owner’ —ITAR  26(5); “owned” — ITAR 
26(6)(a), 26(28); “person” — ITA 248(1); “personal-use property” — ITA 


54, 248(1); “predecessor corporation” —ITAR 26(21)-(23);  “pre- 
mium” — ITAR 26(12); “prescribed”, “principal amount’, “property” — 
ITA 248(1); “related” —ITA 251(2)-(6); “resident in Canada’ — ITA 
250; “retirement savings plan” —ITA 146(1), 248(1); “share”, “share- 
holder”, “stock dividend” —ITA 248(1); “subsequent owner’ — ITAR 
26(5); “supplementary unemployment benefit plan’ —ITA_ 145(1), 
248(1); “tax equity” — ITAR 26(12); “taxable Canadian property” — ITA 
248(1); “taxation year’ —ITA 249; “taxpayer? —ITA 248(1); “un- 


depreciated capital cost” — ITA 13(21), 248(1); “valuation day” — ITAR 
24; “writing” — Interpretation Act 35(1); “written” — Interpretation Act 
35(1)‘writing”. 


26.1 (1) Change of use of property before 1972 — 
For the purposes of paragraph 40(2)(b) and the definition 
“principal residence” in section 54 of the amended Act, 
where a taxpayer owned, on December 31, 1971, a pro- 
perty that is a housing unit, a leasehold interest in a hous- 
ing unit or a share of the capital stock of a cooperative 
housing corporation, if the housing unit was, or if the 


ITAR 
S. 29(2)(a) 


share was acquired for the sole purpose of acquiring the 
right to inhabit, a housing unit owned by the corporation 
that was ordinarily inhabited by the taxpayer, and the tax- 
payer began at any time thereafter but before 1972 to use 
the property for the purpose of gaining or producing in- 
come therefrom, or for the purpose of gaining or produc- 
ing income from a business, and the taxpayer elected in 
the taxpayer’s return of income for the 1974 or 1975 taxa- 
tion year as if the taxpayer had begun to use the property 
for the purpose of gaining or producing income therefrom 
or for the purpose of gaining or producing income from a 
business on January 1, 1972, the taxpayer shall be 
deemed to have made an election under subsection 45(2) 
of the amended Act in the taxpayer’s return of income for 
the 1972 taxation year and to have so begun to use the 


property. 


(2) No capital cost allowance while election in 
force — Where the taxpayer has made the election de- 
scribed in subsection (1), no amount may be deducted 
under paragraph 20(1)(a) of the amended Act for the 1974 
and subsequent taxation years:in respect of property re- 
ferred to in that subsection while the election remains in 
force. 

Definitions [ITAR 26.1]: “amended Act” —ITAR 8; ‘amount’, “busi- 
ness’ —ITA 248(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “property”, “share” — ITA 248(1);. “taxation. year” —ITA 249; 
“taxpayer” — ITA 248(1). 


27, 28. [Repealed under former Act] 


29. (1) Deduction from income of petroleum or 
natural gas corporation — A corporation whose prin- 
cipal business is production, refining or marketing of pe- 
troleum, petroleum products or natural gas or exploring or 
drilling for petroleum or natural gas may deduct, in com- 
puting its income for a taxation year, the lesser of 


(a) the total of such of the drilling and exploration ex- 
penses, including all general geological and geophysi- 
cal expenses, incurred by it on or in respect of explor- 
ing or drilling for petroleum or natural gas in Canada 
as were incurred during the calendar years 1949 to 
1952, to the extent that they were not deductible in 
computing income for a previous taxation year, and 


(b) of that total, an amount equal to its income for the 
taxation year 1f no deduction were allowed under this 
section or section 65, 66 or 66.1 of the amended Act 
minus the deductions allowed for the year under sub- 
sections (9), (10) and (25) of this section and sections 
112 and 113 of the amended Act. 


Related Provisions: ITA 87(1.2) — New corporation deemed continua- 

tion of predecessor; ITAR 29(31) — Multiple deductions. 

History: Para. 29(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), 

subsec. 201(1), applicable to taxation years ending after February 17, 

1987. That para. formerly read: 
(b) of that total, an amount that would be equal to its income for the 
taxation year if no deduction were allowed under this section or sec- 
tion 65, 66 or 66.1 of the amended Act, minus the deductions. al- 
lowed for the year under subsections (9), (10) and (25) of this sec- 
tion, sections 112 and 113 of. the amended Act and subsections 
66(6) and (7) and 66.1(4) and (5) of the Income tax Act, chapter 148 
of the Revised Statutes of Canada, 1952. 


(2) Deduction from income of mining corpora- 
tion — A corporation whose principal business is mining 
or exploring for minerals may deduct, in computing its 
income for a taxation year, the lesser of 


(a) the total of such of the prospecting, exploration and 
development expenses incurred by it in searching for 
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minerals in Canada as were incurred during 1952, to 
the extent that they were not deductible in computing 
income for a preceding taxation year, and 


(b) of that total, an amount equal to its income for the 
taxation year if no deduction were allowed under this 
section or section 65, 66 or 66.1 of the amended Act 
minus the deductions allowed for the year under sub- 
sections (9), (10) and (25) of this section and sections 
112 and 113 of the amended Act, 


if the corporation has filed certified statements of those 
expenses and has satisfied the Minister that it has been 
actively engaged in prospecting and exploring for miner- 
als in Canada by means of qualified persons and has in- 
curred the expenses for those purposes. 


History: Para. 29(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 201(2), applicable to taxation years ending after February 17, 
1987. That para. formerly read: 


(b) of that total, an amount that would be equal to its income for the 
taxation year 1f no deduction were allowed under this section or sec- 
tion 65, 66 or 66.1 of the amended Act, minus the deductions al- 
lowed for the year under subsections (9), (10) and (25) of this sec- 
tion, sections 112 and 113 of the amended Act and subsections 
66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, 


(3) Deduction from income of petroleum or 
natural gas corporation or mining corporation — 
A corporation whose principal business is 


(a) production, refining or marketing of petroleum, pe- 
troleum products or natural gas, or exploring or drill- 
ing for petroleum or natural gas, or 


(b) mining or exploring for minerals, 


may deduct, in computing its income for a taxation year, 
the lesser of 


(c) the total of such of 


(i) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred by it on or in respect of exploring or drill- 
ing for petroleum or natural gas in Canada, and 


(11) the prospecting, exploration and development 
expenses incurred by it in searching for minerals in 
Canada, 


as were incurred after 1952 and before April 11, 1962, 
to the extent that they were not deductible in comput- 
ing income for a previous taxation year, and 


(d) of that total, an amount equal to its income for the 
taxation year if no deduction were allowed under this 
section or section 65, 66 or 66.1 of the amended Act 
minus the deductions allowed for the year under sub- 
sections (1), (2), (9), (10) and (25) of this section and 
sections 112 and 113 of the amended Act. 


Related Provisions: ITAR 29(31) — Multiple deductions. 


History: Para. 29(3)(d) substituted by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 201(3), applicable to taxation years ending after February 17, 
1987. That para. formerly read: 


(d) of that total, an amount that would be equal to its income for the 
taxation year if no deduction were allowed under this section or sec- 
tion 65, 66 or 66.1 of the amended Act, minus the deductions al- 
lowed for the year under subsections (1), (2), (9), (10) and (25) of 
this section, sections 112 and 113 of the amended Act and subsec- 
tions 66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952. 


Income Tax Application Rules 


(4) Deduction from income of petroleum 
corporation, etc.—A _ corporation whose_ principal 
business is 


(a) production, refining or marketing of petroleum, pe- 
troleum products or natural gas, or exploring or drill- 
ing for petroleum or natural gas, 


(b) mining or exploring for minerals, 


(c) processing mineral ores for the purpose of recover- 
ing metals therefrom, 


(d) a combination of 


(1) processing mineral ores for the purpose of re- 
covering metals therefrom, and 


(ii) processing metals recovered from the ores so 
processed, 


(e) fabricating metals, or 


(f) operating a pipeline for the transmission of oil or 
natural gas, 


may deduct, in computing its income for a taxation year, 
the lesser of 


(g) the total of such of 


(i) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred by it on or in respect of exploring or drill- 
ing for petroleum or natural gas in Canada, and 


(11) the prospecting, exploration and development 
expenses incurred by it on searching for minerals 
in Canada, 


as were incurred after April 10, 1962 and before 1972, 
to the extent that they were not deductible in comput- 
ing income for a previous taxation year, and 


(h) of that total, an amount equal to its income for the 
taxation year if no deduction were allowed under this 
subsection or section 65, 66 or 66.1 of the amended 
Act minus the deductions allowed for the year under 
subsection 66(2) and sections 112 and 113 of the 
amended Act. 


Related Provisions: ITAR 29(31) — Multiple deductions. 


History: Para. 29(4)(h) substituted by 1994, c. 7, Sch. If (1991, c. 49), 
subsec. 201(4), applicable to taxation years ending after February 17, 
1987. That para. formerly read: 


(h) of that total, an amount that would be equal to its income for the 
taxation year if no deduction were allowed under this subsection or 
section 65, 66 or 66.1 of the amended Act, minus the deductions 
allowed for the year under subsection 66(2) and sections 112 and 
113 of the amended Act and subsections 66(6) and (7) and 66.1(4) 
and (5) of the Income Tax Act, Revised Statutes of Canada, 1952. 


(5) Application of para. (4)(g) — In applying para- 
graph 4(g) to a corporation described in paragraph (4)(f), 
the reference in paragraph (4)(g) to “April 10, 1962” shall 
be read as a reference to “June 13, 1963”. 


(6), (7), (8) [Repealed effective 2007] 


History: Subsecs. 29(6) to (8) repealed by 1997, c. 25, s. 73, applicable to 
renunciations made 


(a) after 2006, in respect of a payment or loan received by a joint 
exploration corporation before March 6, 1996; 


(b) after 2006, in respect of a payment or loan received by a joint 
exploration corporation after March 5, 1996 under an agreement in 
writing made 


(i) by the corporation before March 6, 1996, or 
(ii) by another corporation before March 6, 1996, where 


(A) the other corporation controlled the corporation at the 
time the agreement was made, or 


(B) the other corporation undertook, at the time the agree- 
ment was made, to form the corporation; and 


1796 


Part I — Income Tax Application Rules, 1971 


(c) after March 5, 1996, in any other case, 


Subsecs. (6) to (8) formerly read: 


(6) Joint exploration corporation may renounce expenses — A 
joint exploration corporation may, in any particular taxation year or 
within 6 months after the end of that year, elect in prescribed form 
to renounce in favour of another corporation described in subsection 
(4) an agreed portion of the total of such of 


(a) the drilling and exploration expenses, including all general 
geological and geophysical expenses, incurred by the joint ex- 
ploration corporation on or in respect of exploring or drilling 
for petroleum or natural gas in Canada, and 


(b) the prospecting, exploration and development expenses in- 
curred by the joint exploration corporation in searching for min- 
erals in Canada, 


as were incurred by the joint exploration corporation during a pe- 
riod after 1956 and before April 11, 1962 throughout which the 
other corporation was a shareholder corporation, to the extent that 
the total of those expenses exceeds any amount deductible under 
subsection (3) in respect thereof by the joint exploration corporation 
in computing its income for any taxation year preceding the particu- 
lar year, and on the election the agreed portion 


(c) shall be deemed, for the purposes of subsection (4) of this 
section and sections 66, 66.1 and 66.2 of the amended Act, to 
be expenses described in paragraphs (a) and (b) of this subsec- 
tion incurred by the other corporation during its taxation year in 
which the particular taxation year ends, and 


(d) shall be subtracted from the total described in paragraph 
(3)(c) in determining the amount deductible by the joint explo- 
ration corporation under subsection (3) in computing its 
income. 


(7) Idem — A joint exploration corporation may, in any particular 
taxation year or within 6 months from the end of that year, elect in 
prescribed form to renounce in favour of another corporation de- 
scribed in subsection (4) an agreed portion of the total of such of 


(a) the drilling and exploration expenses, including all general 
geological and geophysical expenses, incurred by the joint ex- 
ploration corporation on or in respect of exploring or drilling 
for petroleum or natural gas in Canada, and 


(b) the prospecting, exploration and development expenses in- 
curred by the joint exploration corporation in searching for min- 
erals in Canada, 


as were incurred by the joint exploration corporation during a pe- 
riod after April 10, 1962 and before 1972 throughout which the 
other corporation was a shareholder corporation, to the extent that 
the total of those expenses exceeds any amount deductible under 
subsection (4) in respect thereof by the joint exploration corporation 
in computing its income for any taxation year preceding the particu- 
lar year, and on the election the agreed portion 


(c) shall be deemed, for the purposes of subsection (4) of this 
section and sections 66, 66.1 and 66.2 of the amended Act, to 
be expenses described in paragraphs (a) and (b) of this subsec- 
tion incurred by the other corporation during its taxation year in 
which the particular taxation year ends, and 


(d) shall be subtracted from the total described in paragraph 
(4)(g) in determining the amount deductible by the joint explo- 
ration corporation under subsection (4) in computing its 
income. 


(8) Definitions — For the purposes of subsections (6) and (7), 


“agreed portion” in respect of a corporation that was a shareholder 
corporation of a joint exploration corporation means such amount as 
is agreed on between the joint exploration corporation and the other 
corporation not exceeding 


(a) the payments referred to in paragraph (c) of the definition 
“shareholder corporation” in this subsection made by the other 
corporation to the joint exploration corporation during the pe- 
riod it was a shareholder corporation in respect of the expenses 
incurred by the joint exploration corporation referred to in 
paragraphs (6)(a) and (b) or (7)(a) and (b), as the case may be, 


minus 


(b) the total of the amounts, if any, previously renounced by the 
joint exploration corporation under subsection (6) or (7), as the 
case may be, in favour of the other corporation; 
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“joint exploration corporation” means a corporation 


(a) whose principal business is of a class described in paragraph 
(3)(a) or (b), and 


(b) that has not at any time since its incorporation had more 
than 10 shareholders (not including any individual holding a 
share for the sole purpose of qualifying as a director); 


a “shareholder corporation” of a joint exploration corporation 
means a corporation that for the period in respect of which the ex- 
pression is being applied 


(a) was a shareholder of the joint exploration corporation, 


(b) was a corporation whose principal business was of a class 
described in subsection (4), and 


(c) made payments to the joint exploration corporation in re- 
spect of the expenses incurred by the joint exploration corpora- 
tion referred to in paragraphs (6)(a) and (b) or (7)(a) and (b), as 
the case may be. 


(9) Deduction from income from businesses of 
associations, etc. — There may be deducted in com- 
puting the income of a taxpayer for a taxation year from 
the businesses of all associations, partnerships or syndi- 
cates formed for the purpose of exploring or drilling for 
petroleum or natural gas and of which the taxpayer was a 
member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drill- 
ing and exploration expenses, including all general ge- 
ological and geophysical expenses, incurred by all 
those associations, partnerships or syndicates while 
the taxpayer was a member or partner thereof, on or in 
respect of exploring or drilling for petroleum or natu- 
ral gas in Canada as were incurred after 1948 and 
before April 11, 1962, to the extent that they were not 
deductible in computing the taxpayer’s income for a 
preceding taxation year, and 


(b) of that total, an amount equal to the taxpayer’s in- 
come from the businesses of all those associations, 
partnerships or syndicates for the taxation year, com- 
puted before making any deduction under this section 
or section 65, 66, or 66.1 of the amended Act. 


(10) Idem — There may be deducted in computing the 
income of a taxpayer for the taxation year from the busi- 
nesses of all associations, partnerships or syndicates 
formed for the purpose of exploring or drilling for petro- 
leum or natural gas and of which the taxpayer was a 
member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drill- 
ing and exploration expenses, including all general ge- 
ological and geophysical expenses incurred by all 
those associations, partnerships or syndicates while 
the taxpayer was a member or partner thereof, on or in 
respect of exploring or drilling for petroleum or natu- 
ral gas in Canada as were incurred after April 10, 1962 
and before 1972, to the extent that they were not de- 
ductible in computing the taxpayer’s income for a pre- 
vious taxation year, and 


(b) of that total, an amount equal to the taxpayer’s in- 
come from the businesses of all those associations, 
partnerships or syndicates for the taxation year com- 
puted before making any deduction under this section 
or section 65, 66, or 66.1 of the amended Act, minus 
the deduction allowed for the year under subsection 
(9) of this section. 


Related Provisions: |27.52(1)(e) — Limitation on deduction for mini- 
mum tax purposes. 


(11) Deduction from income of corporation — A 
corporation, other than a corporation described in subsec- 
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tion (4), may deduct, in computing its income for a taxa- 
tion year, the lesser of 


(a) the total of such of 


(1) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred by it on or in respect of exploring or drill- 
ing for petroleum or natural gas in Canada, and 


(ii) the prospecting, exploration and development 
expenses incurred by it in searching for minerals in 
Canada, 


as were incurred after April 10, 1962 and before 1972, 
to the extent that they were not deductible in comput- 
ing income for a preceding taxation year, and 


(b) of that total, an amount that would be equal to the 
total of 


(1) its income for the taxation year from operating 
an oil or gas well in Canada in which the corpora- 
tion has an interest, 


(i1) its income for the taxation year from royalties 
in respect of an oil or gas well in Canada, 


(iii) any amount included in computing its income 
for the taxation year because of subsection (17), 
and 


(iv) the amount, if any, included under paragraph 
59(3.2)(b) or (c) of the amended Act in computing 
its income for the year, 


if no deduction were allowed under this section or sec- 
tion 65, 66 or 66.1 of the amended Act minus the de- 
ductions allowed for the year under subsections (9) 
and (10) of this section and subsection 66(2) of the 
amended Act. 
History: Subpara. 29(11)(b)(iv) substituted applicable to 1985 et seg., and 
that portion of 29(11)(b) following subpara. (iv) substituted applicable to 
taxation years ending after February 17, 1987, by 1994, c. 7, Sch. If (1991, 
c. 49), subsecs. 201(5), (6). Those portions formerly read: 


(iv) the total described in clause 66(3)(b)(ii)(C) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it read in its application to the 1984 and preceding taxation 
years in respect of the corporation for the year, 


if no deduction were allowed under this section, section. 65, 66 or 
66.1 of the amended Act, minus the deductions allowed for the year 
under subsections (9) and (10) of this section, subsection 66(2) of 
the amended Act and subsections 66(6) and (7) and 66.1(4) and (5) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952. 


(12) Deduction by individual of exploration ex- 
penses — There may be deducted, in computing an in- 
dividual’s income for a taxation year, the lesser of 


(a) the total of such of 


(1) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred by the individual on or in respect of ex- 
ploring or drilling for petroleum or natural gas in 
Canada, and 


(ii) the individual’s share of the drilling and explo- 
ration expenses, including all general geological 
and geophysical expenses incurred by all associa- 
tions, partnerships or syndicates described in sub- 
section (9), while the individual was a member or 
partner thereof, on or in respect of exploring or 
drilling for petroleum or natural gas in Canada, 


as were incurred after April 10, 1962 and before 1972, 
to the extent that they were not deductible in comput- 
ing the individual’s income for a preceding taxation 
year, and 
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(b) of that total, an amount that would be equal to the 
total of 


(i) the individual’s income for the taxation year 
from a business that consisted of the operation of 
‘an oil or gas well in Canada in which the individual 
had an interest, 


(ii) the individual’s income for the taxation year 
from royalties in respect of an oil or gas well in 
Canada, 

(iii) any amount included in computing the indivi- 
dual’s income for the taxation year because of sub- 
section (17), and 


(iv) the amount, if any, included under paragraph 
59(3.2)(b) or (c) of the amended Act in computing 
the individual’s income for the year, 


if no deduction were allowed under this section or sec- 
tion 65, 66 or 66.1 of the amended Act, minus the de- 
ductions allowed for the year under subsections (9) 
and (10) of this section. 
Related Provisions: 127.52(1)(e) — Limitation on deduction for mini- 
mum tax purposes. 
History: Subpara. 29(12)(b)(iv) substituted by 1994, c. 7, Sch. IL (1991, c. 
49), subsec. 201(7), applicable to 1985 et seg. That subpara. formerly 
read: 


(iv) the total described in clause 66(3)(b)(11)(C) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read 
in its application to the 1984 and preceding taxation years in respect 
of an individual for the year, 


(13) Limitation re payments for exploration and 
drilling rights — In computing a deduction under sub- 
section (1), (3) or (9), no amount shall be included in re- 
spect of a payment for or in respect of a right, licence or 
privilege to explore for, drill for or take petroleum or nat- 
ural gas, acquired before April 11, 1962, other than an 
annual payment not exceeding $1 per acre. 


(14) Exploration and drilling rights; payments de- 
ductible — Where an association, partnership or syndi- 
cate described in subsection (9) or a corporation or indivi- 
dual has, after April 10, 1962 and before 1972, acquired 
under an agreement or other contract or arrangement a 
right, licence or privilege to explore for, drill for or take 
in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) under which agreement, contract or 
arrangement there was not acquired any other right to, 
over or in respect of the land in respect of which such 
right, licence or privilege was so acquired except the right 


(a) to explore for, drill for or take materials and sub- 
stances (whether liquid or solid and whether hydrocar- 
bons or not) produced in association with the petro- 
leum, natural gas or other related hydrocarbons 
(except coal) or found in any water contained in an oil 
or gas reservoir, or 


(b) to enter on, use and occupy as much of the land as 
is necessary for the purpose of exploiting the right, li- 
cence or privilege, 


an amount paid in respect of the acquisition thereof that 
was paid 
(c) before 1972, shall, for the purposes of subsections 
(4), (7), (10), (11) and (12), be deemed to be a drilling 
or exploration expense on or in respect of exploring or 
drilling for petroleum or natural gas in Canada in- 
curred at the time of its payment, 


(d) after 1971 and before May 7, 1974, shall, for the 
purposes of the amended Act, be deemed to be Cana- 
dian exploration and development expenses (within 
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the meaning assigned by subsection 66(15) of the 
amended Act) incurred at the time of its payment, and 


(e) after May 6, 1974, shall, for the purposes of the 
amended Act, be deemed to be a Canadian develop- 
ment expense (within the meaning assigned by para- 
graph 66.2(5)(a) of the amended Act) incurred at the 
time of its payment. 


(15) Idem — In applying subsection (14) for the pur- 
poses of subsection (7), the expression “after April 10, 
1962 and before 1972” in subsection (14) shall be read as 
“after April 10, 1962 and before April 27, 1965”. 


(16) Receipts for exploration or drilling rights 
included in income — Where a right, licence or privi- 
lege to explore for, drill for or take in Canada petroleum, 
natural gas or other related hydrocarbons (except coal) 
was disposed of after April 10, 1962 and before October 
25908 


(a) by a corporation described in subsection (4), 


(b) by a corporation, other than a‘ corporation de- 
scribed in subsection (4), that was at the time of acqui- 
sition of the right, licence or privilege a corporation 
described in subsection (4), or 


(c) by an association, partnership or syndicate de- 
scribed in subsection (9), 


any amount received by the corporation, association, part- 
nership or syndicate as consideration for the disposition 
thereof shall be included in computing its income for its 
fiscal period in which the amount was received, unless the 
corporation, association, partnership or syndicate 


(d) acquired the right, licence or privilege by inheri- 
tance or bequest, or 


(e) acquired the right, licence or privilege before April 
11, 1962 and disposed of it before November 9, 1962. 


(17) Idem — Where a right, licence or privilege to ex- 
plore for, drill for or take in Canada petroleum, natural 
gas or other related hydrocarbons (except coal) that was 
acquired after April 10, 1962 and before 1972 by an indi- 
vidual or a corporation other than a corporation described 
in subsection (4), was subsequently disposed of before 
October 23, 1968, any amount received by the taxpayer as 
consideration for the disposition thereof shall be included 
in computing the taxpayer’s income for the taxation year 
in which the amount was received, unless the right, li- 
cence or privilege was acquired by the taxpayer by inheri- 
tance or bequest. 


(18) Idem — Subsections (16) and (17) do not apply to 
any disposition by an association, partnership or syndicate 
described in subsection (9) or a corporation or an indivi- 
dual of any right, licence or privilege described in subsec- 
tion (14) or (16) unless the right, licence or privilege was 
acquired by the association, partnership, syndicate or cor- 
poration or individual, as the case may be, under an 
agreement, contract or arrangement described in subsec- 
tion (14). 


(19) Idem — For the purposes of subsections (16) and 
(17), 


(a) where an association, partnership or syndicate de- 
scribed in subsection (9) or a corporation or an indivi- 
dual has disposed of any interest in land that includes 
a right, licence or privilege described in subsection 
(14) that was acquired under an agreement, contract or 
arrangement described in that subsection, the proceeds 
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of disposition of the interest shall be deemed to be 
proceeds of disposition of the right, licence or privi- 
lege; and 


(b) where an association, partnership or syndicate de- 
scribed in subsection (9) or a corporation or an indivi- 
dual has acquired a right, licence or privilege de- 
scribed in subsection (14) under an agreement, 
contract or arrangement described in that subsection 
and subsequently disposes of any interest 


(i) in such right, licence or privilege, or 


(11) in the production of wells situated on the land 
to which the right, licence or privilege relates, 


the proceeds of disposition of the interest shall be 
deemed to be proceeds of disposition of the right, li- 
cence or privilege. 


(20) Idem — Subsections (11), (12) and (17) do not ap- 
ply in computing the income for a taxation year of a tax- 
payer whose business includes trading or dealing in 
rights, licences or privileges to explore for, drill for or 
take in Canada petroleum, natural gas or other related hy- 
drocarbons (except coal). 


(21) Bonus payments — Notwithstanding subsection 
(13), where a corporation whose principal business is of 
the class described in paragraph (3)(a) or (b) or an associ- 
ation, partnership or syndicate formed for the purpose of 
exploring or drilling for petroleum or natural gas has after 
1952 paid an amount (other than a rental or royalty) to the 
government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on 
a specified parcel of land in Canada (which right is, 
for greater certainty, declared to include a right of the 
type commonly referred to as a “licence”, “permit” or 


“reservation’’), or 


(b) a legal lease of the right to take or remove petro- 
leum or natural gas from a specified parcel of land in 
Canada, 


and before April 11, 1962 acquired the rights in respect of 
which the amount was so paid and, before any well came 
into production on the land in reasonable commercial 
quantities, the corporation, association, partnership or 
syndicate surrendered all the rights so acquired (includ- 
ing, in respect of a right of the kind described in para- 
graph (a), all rights thereunder to any lease and all rights 
under any lease made thereunder) without receiving any 
consideration therefor or repayment of any part of the 
amount so paid, the amount so paid shall, for the purposes 
of subsections (3), (4), (7), (9) and (10) of this section, 
and for the purposes of subsections 66(1),(10) and (10.1) 
and the definitions “Canadian exploration and develop- 
ment expenses” in subsection 66(15) and “Canadian ex- 
ploration expense” in subsection 66.1(6) of the amended 
Act, be deemed to have been a drilling or exploration ex- 
pense on or in respect of exploring or drilling for petro- 
leum or natural gas in Canada or a Canadian exploration 
expense described in paragraph (a) of the definition “Ca- 
nadian exploration expense” in subsection 66.1(6) of the 
amended Act, as the case may be, incurred by the corpo- 
ration, association, partnership or syndicate during the 
taxation year in which the rights were so surrendered. 


(22) Idem — In applying the provisions of subsection 
(25) to determine the amount that may be deducted by a 
successor corporation in computing its income for a taxa- 
tion year, where the predecessor corporation has paid an 
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amount (other than a rental or royalty) to the government 
of Canada or a province for 


(a) the right to explore for petroleum or natural gas on 
a specified parcel of land in Canada (which is, for 
greater certainty, declared to include a right of the type 
commonly referred to as a “licence”, “permit” or “res- 


ervation’’), or 


(b) a legal lease of the right to take or remove petro- 
leum or natural gas from a specified parcel of land in 
Canada, 


if, before the predecessor corporation was entitled, by vir- 
tue of subsection (21), to any deduction in computing its 
income for a taxation year in respect of the amount so 
paid, the property of the predecessor corporation was ac- 
quired by the successor corporation before April 11, 1962 
in the manner set out in subsection (25), and the successor 
corporation did, before any well came into production in 
reasonable commercial quantities on the land referred to 
in paragraph (a) or (b), surrender all the rights so acquired 
by the predecessor corporation (including in respect of a 
right of the kind described in paragraph (a), all rights 
thereunder to any lease and all rights under any lease 
made thereunder) without receiving any consideration 
therefor or payment of any part of the amount so paid by 
the predecessor corporation, the amount so paid by the 
predecessor corporation shall be added to the amount de- 
termined under paragraph 25(c). 


(23) Expenses incurred for specified 
considerations not deductible — For the purposes 
of this section and section 53 of chapter 25 of the Statutes 
of Canada, 1949 (Second Session), it is declared that ex- 
penses incurred before 1972 by a corporation, association, 
partnership or syndicate on or in respect of exploring or 
drilling for petroleum or natural gas in Canada or in 
searching for minerals in Canada do not and never did in- 
clude expenses so incurred by that corporation, associa- 
tion, partnership or syndicate under an agreement under 
which it undertook to incur those expenses in considera- 
tion for 


(a) shares of the capital stock of a corporation that 
owned or controlled the mineral rights; 


(b) an option to purchase shares of the capital stock of 
a corporation that owned or. controlled the mineral 
rights; or 


(c) a right to purchase shares of the capital stock of a 
corporation that was to be formed for the purpose of 
acquiring or controlling the mineral rights. 


(24) Exception — Notwithstanding subsection (23), a 
corporation whose principal business is 


(a) production, refining or marketing of petroleum, pe- 
troleum products or natural gas or exploring or drilling 
for petroleum or natural gas, or 


(b) mining or exploring for minerals, 


may deduct, in computing its income for a taxation year, 
the lesser of 


(c) the total of such of 


(1) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred by it on or in respect of exploring or drill- 
ing for petroleum or natural gas in Canada, and 


(ii) the prospecting, exploration and development 
expenses incurred by it in searching for minerals in 
Canada, 
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as were incurred after 1953 and before 1972, 


(iii) under an agreement under which it undertook 
to incur those expenses for a consideration men- 
tioned in paragraph (23)(a), (b) or (c), and 


(iv) to the extent that they were not deductible in 
computing income for a preceding taxation year, 
and 


(d) of that total, an amount equal to its income for the 

_ taxation year if no deduction were allowed under this 
subsection or subsection (4) or under section 65, 66 or 
66.1 of the amended Act minus the deductions al- 
lowed for the year under subsection 66(2) and sections 
112 and 113 of the amended Act, 


but where a corporation has incurred expenses in respect 
of which this subsection authorizes a deduction from in- 
come for a taxation year, no deduction in respect of those 
expenses may be made in computing the income of any 
other corporation or from the business of an association, 
partnership or syndicate for any taxation year. 


Related Provisions: ITAR 29(25) — Successor rule. 


History: Para. 29(24)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 201(8), applicable to taxation years ending after February 17, 
1987. That para. formerly read: 


(d) of that total, an amount that would be equal to its income for the 
taxation year if no deduction were allowed under this subsection or 
subsection (4) or section 65, 66, or 66.1 of the amended Act, minus 
the deductions allowed for the year under subsection 66(2) and sec- 
tions 112 and.113 of the amended Act and subsections 66(6) and (7) 
and 66.1(4) and (5) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, : 


(25) Successor rule — Notwithstanding subsection 
(24) and subject to subsections 66.7(6) and (7) of the 
amended Act, where a corporation (in this subsection re- 
ferred to as the “successor”) whose principal business is 


(a) production, refining or marketing of petroleum, pe- 
troleum products or natural gas, or exploring or drill- 
ing for petroleum or natural gas, or 


(b) mining or exploring for minerals, 


has, at any time after 1954, acquired a particular Cana- 
dian resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise) from 
another person whose principal business was a business 
described in paragraph (a) or (b), there may be deducted 
by the successor in computing its income for a taxation 
year an amount not exceeding the total of all amounts 
each of which is an amount determined in respect of an 
original owner of the particular property that is the lesser 
of 


(c) the total of 


(i) the drilling and exploration expenses, including 
all general geological and geophysical expenses, 
incurred before 1972 by the original owner on or in 
respect of exploring or drilling for petroleum or 
natural gas in Canada, and 


(11) the prospecting, exploration and development 
expenses incurred before 1972 by the original 
owner in searching for minerals in Canada, 


to the extent that those expenses 


(i11) were not otherwise deducted in computing the 
income of the successor for the year, were not de- 
ducted in computing the income of the successor 
for any preceding taxation year and were not de- 
ductible by the original owner or deducted by any 
predecessor owner of the particular property in 
computing income for any taxation year, and 
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(iv) would, but for the provisions of any of this 
subsection and paragraphs (1)(b), (2)(b), (3)(d), 
(4)(h) and (24)(d), have been deductible in comput- 
ing the income of the original owner or any prede- 
cessor owner of the particular property for the taxa- 
tion year preceding the taxation year in which the 
particular property was acquired by the successor, 
and 


(d) the amount, if any, by which 


(i) the part of its income for the year that may rea- 
sonably be regarded as being attributable to 


(A) the amount included in computing its in- 
come for the year under paragraph 59(3.2)(c) of 
the amended Act that can reasonably be re- 
garded as being attributable to the disposition 
by it in the year or a preceding taxation year of 
any Canadian resource properties owned by the 
original owner and each predecessor owner of 
the particular property before the acquisition of 
the particular property by the successor to the 
extent that the proceeds of the disposition have 
not been included in determining an amount 
under this clause or clause 66.7(1)(b)(i)(A) or 
(3)(b)(G)(A) or paragraph 66.7(10)(g) of the 
amended Act for a preceding taxation year, or 


(B) production from the particular property, 


computed as if no deduction were allowed under 
this section or subdivision e of Division B of Part I 
of the amended Act, 


exceeds 


(i1) the total of all other amounts deducted under 
this subsection and subdivision e of Division B of 
Part I of the amended Act for the year that can rea- 
sonably be regarded as attributable to the part of its 
income for the year described in subparagraph (1) 
in respect of the particular property. 


Related Provisions: ITA 66(15) — “predecessor owner”; ITA 66.6 — 
No application on acquisition from tax-exempt person; ITA 66.7 — Suc- 
cessor rules; ITA 66.7(2.3) — Successor of foreign resource expense — 
income deemed not attributable to production from Canadian resource 


property. 
History: Subpara. 29(25)(c)(iii) substituted by 1994, c. 7, Sch. I (1991, c. 


49), subsec. 201(9), applicable to taxation years ending after February 17, 
1987. That subpara. formerly read: 


(111) were not deducted by the successor in computing its income for 
a preceding taxation year, and were not deductible by the original 
owner or deducted by any predecessor owner of the particular pro- 
perty in computing income for any taxation year, and 


Forms: T2010: Election to deduct resource expenses upon acquisition of 
resource property by a corporation. 


(25.1) Definitions — For the purposes of subsection 
(25), the terms “Canadian resource property”, “original 
owner”, “predecessor owner” and “production” have the 
same meanings assigned by subsection 66(15) of the 
amended Act. 


(26) Processing or fabricating corporation — A 
reference in subsection (3), (21), (24) or (25) to a corpora- 
tion whose principal business is mining or exploring for 
minerals shall, for the purposes of this section, be deemed 
to include a reference to a corporation whose principal 
business is 


(a) processing mineral ores for the purpose of recover- 
ing metals therefrom, 
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(b) a combination of 


(i) processing mineral ores for the purpose of re- 
covering metals therefrom, and 


(11) processing metals recovered from the ores so 
processed, or 


(c) fabricating metals, 


but in applying the provisions of this section to any such 
corporation the references, respectively, in subsections 
(3), (21), (24) and (25) to the years 1952, 1953 and 1954 
shall be read as a reference in each case to the year 1956. 


(27) Meaning of “drilling and exploration ex- 
penses” — For the purposes of this section, “drilling 
and exploration expenses” incurred on or in respect of ex- 
ploring or drilling for petroleum or natural gas in Canada 
include expenses incurred on or in respect of 


(a) drilling or converting a well for the disposal of 
waste liquids from a petroleum) or natural gas well in 
Canada; 


(b) drilling for water or gas for injection into a petro- 
leum or natural gas formation in Canada; and 


(c) drilling or converting a well for the injection of 
water or gas to assist in the recovery of petroleum or 
natural gas from another well in Canada. 


(28) Deduction from expenses — For the purposes of 
this section, there shall be deducted in computing 


(a) drilling and exploration expenses incurred by a tax- 
payer on or in respect of exploring or drilling for pe- 
troleum or natural gas in Canada, and 


(b) prospecting, exploration and development. ex- 
penses incurred by a taxpayer in searching for miner- 
als in Canada, 


any amount paid to the taxpayer before 1972 under the 
Northern Mineral Exploration Assistance. Regulations 
made under an appropriation Act that provides for pay- 
ments in respect of the Northern Mineral Grants Program, 
and there shall be included in computing such expenses 
any amount, except an amount in respect of interest, paid 
by the taxpayer before 1972 under those Regulations to 
Her Majesty in right of Canada. 


(29) [Repealed under former Act] 


(30) Inclusion in “drilling and exploration ex- 
penses” — For the purposes of this section, “drilling 
and exploration expenses” incurred on or in respect of ex- 
ploring or drilling for petroleum or natural gas in Canada 
include an annual payment made for the preservation of a 
right, licence or privilege described in subsection (14). 


(31) General limitation — Where a corporation, associ- 
ation, partnership or syndicate has incurred expenses the 
deduction of which from income is authorized under more 
than one provision of this section, it is not entitled to 
make the deduction under more than one provision but 1s 
entitled to select the provision under which to make the 
deduction. 


(32) Deduction for provincial tax — Where a corpo- 
ration whose principal business is, production, refining or 
marketing of petroleum, petroleum products or natural 
gas or exploring or drilling for petroleum or natural gas 
could have deducted an amount in respect of expenditures 
of the corporation in connection with exploration or drill- 
ing for petroleum or natural gas incurred in a preceding 
taxation year from the tax payable under a provincial stat- 
ute for the 1952 or a subsequent taxation year if the pro- 
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vincial statute were applicable to that year, the corpora- 
tion may deduct from the tax otherwise payable by it 
under Part I of the amended Act for the year an amount 
not exceeding the amount that would have been so 
deductible. 


(33) Definition of “provincial statute” — For the 
purposes of subsection (32), “provincial statute” means a 
statute imposing a tax on the incomes of corporations en- 
acted by the legislature of a province in 1949 and, for the 
purpose of that subsection, an amount deductible thereun- 
der for one year shall, for the purpose of computing the 
deduction for a subsequent year, be deemed to have been 
deductible under the provincial statute. 


(34) Expenses’ deductible under certain 
enactments deemed not otherwise deductible — 
Where expenses are or have been, under this section, sec- 
tion 8 of the Income War Tax Act, section 16 of chapter 
63 of the Statutes of Canada, 1947, section 16 of chapter 
53 of the Statutes of Canada, 1948, section 53 of chapter 
25 of the Statutes of Canada, 1949 (Second Session) or 
section 83A of the former Act, deductible from or in com- 
puting a taxpayer’s income, or where any amount is or 
has been deductible in respect of expenses under any of 
those provisions from taxes otherwise payable, it is de- 
clared that no amount in respect of the same expenses is 
or has been deductible under any other authority in com- 
puting the income or from the income of that taxpayer or 
any other taxpayer for any taxation year. 

Related Provisions [ITAR 29]: ITA 87(1.2)—New corporation 
deemed continuation of predecessor. 

Definitions [ITAR 29]: “amended Act” —ITAR 8; “amount”, “busi- 
ness’ —ITA 248(1); “Canada” —ITA ‘255, Interpretation Act 35(1); 
“Canadian development expense” — ITA 66.2(5), 248(1); “Canadian ex- 
ploration and development expenses” — ITA 66(15), 248(1); “Canadian 
exploration expense” —ITA 66.1(6), 248(1); “Canadian resource pro- 
perty” — ITA 66(15), ITAR 29(25.1); “corporation” — ITA 248(1), Inter- 
pretation Act 35(1); “deductible” — ITAR 29(33); “drilling or exploration 
expense” —ITAR 29(14)(c), 29(27), (30); “expenses incurred before 
1972” —ITAR 29(23); “fiscal period” —ITA 249.1; “former Act” — 
ITAR 8; “Her Majesty” — Interpretation Act 35(1); “individual” — ITA 
248(1); “legislature” — Interpretation Act 35(1)“legislative assembly”; 
“mineral”, ‘Minister’, “oil or gas. well’? —1ITA 248(1); “original 
owner’ — ITA 66(15), ITAR 29(25.1); “person” — ITA 248(1); “prede- 
cessor owner’—ITA 66(15), ITAR 29(25.1); “prescribed” — ITA 
248(1); “production” — ITA 66(15), ITAR 29(25.1); “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “provincial statute’? — 
ITAR 29(33); “related” — ITA 251(2)-(6); “share”, “shareholder” — ITA 
248(1); “successor” —ITAR 29(25); “taxation year” — ITA 249; “tax- 
payer’ — ITA 248(1); “writing” — Interpretation Act 35(1). 


30. (1), (2) [Repealed under former Act] 


(3) Reference to this Act in amended Act — In sub- 
section 66(14) of the amended Act, “any amount deducti- 
ble under the Income. Tax Application Rules” in respect of 
that subsection means any amount deductible under sec- 
tion 29 of this Act. 


Definitions [ITAR 30]: “amended Act” —ITAR 8; “amount” —ITA 
248(1). 


31. Application of section 67 of amended Act — In 
respect of any outlay or expense. made or incurred by a 
taxpayer before 1972, section 67 of the amended Act shall 
be read without reference to the words “in respect of 
which any amount is”. 


Definitions [ITAR 31]: “amended Act” —ITAR 8; “amount”, “tax- 
payer” — ITA 248(1). 


32. (1) Application of para. 69(1)(a) of amended 
Act — Paragraph 69(1)(a) of the amended Act does not 
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apply to deem a taxpayer by whom anything was acquired 
at any time before 1972 to have acquired it at its fair mar- 
ket value at that time, unless, if subsection 17(1) of the 
former Act had continued to apply, that fair market value 
would have been deemed to have been paid or to be paya- 
ble therefor for the purpose of computing the taxpayer’s 
income from a business. 


(2) Application of para. 69(1)(b) of amended 
Act — Paragraph 69(1)(b) of the amended Act does not 
apply to deem a taxpayer by whom anything was dis- 
posed of at any time before the 1972 taxation year to have 
received proceeds of disposition therefor equal to its fair 
market value at that time. 


(3) Application of para. 69(1)(c) of amended 
Act — For greater certainty, paragraph 69(1)(c) of the 
amended Act applies to property acquired by a taxpayer 
before, at or after the end of 1971. 

Definitions [ITAR 32]: “amended Act” —ITAR 8; “business” —ITA 


248(1); “former Act? —ITAR 83 “property” —ITA 248(1); “taxation 
year” — ITA 249; “taxpayer” —ITA 248(1). 


32.1 (1)=(3.2) [Repealed under former Act] 


(4) Capital dividend account — Where a dividend be- 
came payable, or was paid if that time was earlier, by a 
corporation in a taxation year at a particular time that was 
before May 7, 1974, for the purpose of computing the 
corporation’s capital dividend account immediately 
before the particular time, all amounts each of which is an 
amount in respect of a capital loss from the disposition of 
property in the taxation year and before the particular 
time shall be deemed to be nil. 


(5), (6) [Repealed under former Act] 

Definitions [ITAR 32.1]: “amount” —ITA 248(1); “capital divi- 
dend” — ITA 83(2)-(2.4), 248(1); “capital loss” — ITA 39(1)(b), 248(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “dividend”, “‘pro- 
perty” —ITA 248(1); “taxation year” —ITA 249. 


33. [Repealed under former Act] 


34. (1) Amalgamations — Notwithstanding section 9, 
subsections 85I(1) and (2) of the former Act continue to 
apply with such modifications as, in the circumstances, 
are necessary by virtue of this Act, in respect of any amal- 
gamation of two or more corporations before 1972. 


(2), (3) [Repealed under former Act] 


(4) Idem — In applying the provisions of subsection 
29(25) to determine the amount that may be deducted by 
the successor or second successor corporation, as the case 
may be, in computing its income under Part I of the 
amended Act for a taxation year, where a predecessor cor- 
poration has paid an amount (other than a rental or roy- 
alty) to the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on 
a specified parcel of land in Canada (which right is, 
for greater certainty, declared to include a right of the 
type commonly referred to as a “licence”, “permit” or 


“reservation”), or 


(b) a legal lease of the right to take or remove petro- 
leum or natural gas from a specified parcel of land in 
Canada, 


and before April 11, 1962 acquired the rights in respect of 
which the amount was so paid, if, before the predecessor 
corporation was entitled because of subsection 29(21) to 
any deduction in computing its income for a taxation year 
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in respect of the amount so paid, the property of the pred- 
ecessor corporation, was acquired by the successor or sec- 
ond successor corporation, as the case may be, and at any 
time, before any well came into production in reasonable 
commercial quantities on the land referred to in paragraph 
(a) or (b), the successor or second, successor corporation, 
as the case may be, surrendered all the rights so acquired 
by the predecessor corporation (including, in respect of a 
right of the kind described in paragraph (a), all rights 
thereunder to any lease and all rights under any lease 
made thereunder) without receiving any consideration 
therefor or payment of any part of the amount so paid by 
the predecessor corporation, the amount so paid by the 
predecessor corporation shall be added at that time to the 
amount determined under subparagraph 29(25)(c)(1). 


(5), (6) [Repealed under former Act] 


(7) Definition of “amalgamation” — In this section, 
“amalgamation” has the meaning assigned by section 85] 
of the former Act. 


(8) [Repealed under former Act] 


Interpretation Bulletins [ITAR 34]: IT-60R2: 1971 undistributed in- 


come on hand. 

Definitions [ITAR 34]: “amalgamation” —ITAR 34(7); ‘“‘amended 
Act” —ITAR 8; “amount” — ITA 248(1);, “Canada” — ITA 255, Inter- 
pretation Act 35(1); “corporation” -—ITA 248(1), Interpretation Act 
35(1); “former Act” — ITAR 8; “property” — ITA 248(1); “province” — 
Interpretation Act 35(1); “taxation year” —ITA 249. 


35. (1) Foreign affiliates — Section 26 does not apply 
in determining for the purposes of section 91 of the 
amended Act the amount of any taxable capital gain or 
allowable capital loss of a foreign affiliate of a taxpayer. 


(2) Idem — Any corporation that was a foreign affiliate 
of a taxpayer on January 1, 1972 shall be deemed, for the 
purposes of subdivision i of Division B. of Part I of the 
amended Act, to have become a foreign affiliate of the 
taxpayer on that day. 


(3) [Repealed under former Act] 


(4) Idem — Any corporation that was deemed to be a 
foreign affiliate of a taxpayer at any time prior to May 7, 
1974 because of an election made by the taxpayer in ac- 
cordance with subparagraph 95(1)(b)(iv) of the amended 
Act, as it read before being amended by chapter 26 of the 
Statutes of Canada, 1974-75-76, shall be deemed to have 
been a foreign affiliate of the taxpayer at that time. 
Definitions [ITAR 35]: “allowable capital loss’ —ITA 38(b), 248(1); 
“amended Act” —ITAR 8; “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “foreign affiliate’ —ITA 95(1), 248(1); “taxable capital 
gain” —ITA 38(a), 248(1); “taxpayer” —ITA 248(1). 


35.1 [Repealed under former Act] 


36. Application of paras. 107(2)(b) to (d) of 
amended Act — In computing the income of a taxpayer 
for the taxpayer’s 1972 or any subsequent taxation year, 
paragraphs 107(2)(b) to (d) of the amended Act do not 
apply in respect of any property of a trust distributed by 
the trust to the taxpayer at any time before the commence- 
ment of the taxpayer’s 1972 taxation year. 

Definitions [ITAR 36]: “amended Act” —ITAR 8; “property” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 


37-39. [Repealed under former Act] 
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40. (1) Payments out of pension funds, etc. — In 
the case of 


(a) a single payment 


(i) out of or under a superannuation or pension 
fund or plan 


(A) on the death, withdrawal or retirement from 
employment of an employee or former 
employee, 

(B) on the winding-up of the fund or plan in full 
satisfaction of all rights of the payee in or under 
the fund or plan, or 


(C) to which the payee is entitled because of an 
amendment to the plan although the payee con- 
tinues to be an employee to whom the plan 
applies, 
(ii) upon retirement of an employee in recognition 
of long service and not made out of or under.a su- 
perannuation fund or plan, 


(iii) under an employees profit sharing plan in full 
satisfaction of all rights of the payee in or under the 
plan, to the extent that the amount thereof would 
otherwise be included in computing the payee’s in- 
come for the year in which the payment was re- 
ceived, or 


(iv) under a deferred profit sharing plan on the 
death, withdrawal or retirement from employment 
of an employee or former employee, to the extent 
that the amount thereof: would otherwise be in- 
cluded in computing the payee’s income for the 
year in which the payment was received, 


(b) a payment or payments made by an employer to an 
employee or former employee on or after retirement in 
respect of loss of office or employment, if made in the 
year of retirement or within one year after that year, or 


(c) a payment or payments made as a death benefit, if 
made in the year of death or within one year after that 
year, i 


the payment or payments made in a taxation year ending 
after 1971 and before 1974 may, at the option of the tax- 
payer by whom it is or they are received, be deemed not 
to be income of the taxpayer for the purpose of Part I of 
the amended Act, in which case the taxpayer shall pay, in 
addition to any other tax payable for the year, a tax on the 
payment or total of the payments equal to the proportion 
thereof that 


(d) the total of the taxes otherwise payable by the em- 
ployee under that Part for the 3 years immediately pre- 
ceding the taxation year (before making any deduction 
under section 120, 121 or 126.o0r subsection 127(3) of 
the amended Act), 


is of 
(e) the total of the employee’s incomes for those 3 
years. 


(2) Employee not resident in Canada — Where a 
taxpayer has elected that a payment or payments of one of 
the classes described in paragraphs (1)(a) to (c) in respect 
of an employee or former employee who was not resident 
in Canada throughout the whole of the 3 years referred to 
in paragraph (1)(e) shall be deemed not to be income of 
the taxpayer for the purpose of Part I of the amended Act, 
the tax payable under this section is that proportion of the 
amount on which the tax is payable that 


(a) the total of the taxes that would have been payable 
by the employee under that Part for the 3 years re- 
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ferred to in paragraph (1)(e) (before making any de- 
duction under section 120, 121 or 126 or subsection 
127(3) of the amended Act) if the employee had been 


resident in Canada throughout those years and the em- | 


ployee’s incomes for those years had been from 
sources in Canada, 
is of 
(b) the total of the employee’s incomes for those 3 
years, 
and, in such a case, the election is not valid unless the 
taxpayer has filed with the election, a return of the em- 
ployee’s incomes for each of the 3 years in the same form 
and containing the same information as the return that the 
employee, or the employee’s legal representative, would 
have been required to file under that Part if the employee 
had been resident in Canada in those years. 


(3) Determination of amount of payment — In de- 
termining the amount of any payment or payments made 
in a taxation year out of or under a superannuation or pen- 
sion fund or plan, under a deferred profit sharing plan or 
as a retiring allowance that is deemed, for the purposes of 
this section, not to be income of the taxpayer by whom it 
is or they are received, there shall be subtracted from the 
amount of the payment or payments so made 


(a) the total of all amounts deductible under paragraph 
60(j) of the amended Act in computing the taxpayer’s 
income for that year; and 


(b) any amount deductible under paragraph 60(m) of 
the amended Act because of that payment or those 
payments in computing the taxpayer’s income for that 
year. 


(4) Idem — In determining the amount of any payment 
or payments made in a taxation year as a death benefit 
that is deemed, for the purpose of this section, not to be 
income of the taxpayer by whom it is or they are received, 
there shall be subtracted from the amount of the payment 
or payments so made any amount deductible under para- 
graph 60(m) of the amended Act because of that payment 
or those payments in computing the taxpayer’s income for 
that year. 


(5) Maximum amount for election — For the purpose 
of determining the amount of any payment or payments 
of one or more of the classes described in subsection (1) 
made in a taxation year that may be deemed, for the pur- 
poses of this section, not to be income of the taxpayer by 
whom it is or they are received, the maximum amount in 
respect of which an election may be made by the taxpayer 
under subsection (1) for the taxation year in respect of 
such payment or payments Is, 


(a) in the case of a payment or payments of a class 
described in subsection (1) made to the taxpayer on 
the death of an employee or former employee in re- 
spect of whom the payment or payments are made, the 
amount of the payment or the total amount of the pay- 
ments, as the case may be, minus any amount sub- 
tracted therefrom under subsection (3) or (4); 


(b) in the case of one or more single payments of a 
class described in subparagraph (1)(a)(i), (iii) or (iv), 
other than a payment described in paragraph (a) of this 
subsection, the lesser of 


(i) the amount of the payment or the total amount 
of the payments, as the case may be, minus any 
amount subtracted therefrom under subsection (3), 
and 
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(ii) the amount by which 


(A) the product obtained by multiplying $1,500 
by the number of consecutive 12 month periods 
included in the period throughout which the 
taxpayer was a member of any plan or plans de- 
scribed in subparagraph (1)(a)(i), (ii) or (iv) Gin 
this subsection referred to as a “retirement 
plan”), 


(1) out of or under which a payment. was 
made to the taxpayer in the taxation year or 
a preceding taxation year ending after April 
26, 1965, and 


(I) to which an employer of the taxpayer 
has made a contribution on behalf of the 
taxpayer, 


exceeds 


(B) the total of all amounts each of which is an 
amount that, because of a payment to the tax- 
payer after April 26, 1965, 


(J) out of or under a retirement plan to which 
the employer referred to in subclause (A)(ID) 
made a contribution on behalf of the tax- 
payer, or 


(II) by the employer referred to in subclause 
(A)CD, 
was deemed not to be income of the taxpayer for 
the purpose of Part I of the amended Act for a pre- - 
ceding taxation year because of an election made 
by the taxpayer under subsection (1); and 


(c) in the case of a payment or payments of the class 
described in subparagraph (1)(a)(@i) or paragraph 
(1)(b), other than a payment described in paragraph (a) 
or (b) of this subsection, the lesser of 


(i) the amount of the payment or the total amount 
of the payments, as the case may be, minus any 
amount subtracted therefrom pursuant to subsec- 
tion (3), and 


(11) the amount by which 


(A) the product obtained by multiplying $1,000 
by the number of years during which the tax- 
payer was an employee of the employer who 
made the payment 


exceeds 
(B) the total of 


(1) the total of all amounts each of which is 
an amount that, because of a payment to the 
taxpayer after April 26, 1965 by an em- 
ployer referred to in clause (A) or a payment 
to the taxpayer after that date out of or under 
a retirement plan to which such an employer 
made a contribution on behalf of the tax- 
payer, was deemed not to be income of the 
taxpayer for the purpose of Part I of the 
amended Act for a preceding taxation year 
by reason of an election made by the tax- 
payer under subsection (1), and 


(II) the total of all amounts each of which is 
an amount that, because of a payment to the 
taxpayer after April 26, 1965 out of or under 
a retirement plan to which an employer re- 
ferred to in clause (A) made a contribution 
on behalf of the taxpayer, may be deemed, 
by subsection (1), not to be income of the 
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taxpayer for the purpose of that Part for the 
taxation year. 


(6) Idem — For the purpose of subsection (5), 


(a) where all or substantially all of the property used in 
carrying on the business of a person who was an em- 
ployer of an employee (in this subsection referred to 
as the “former employer’) 


(i) has been purchased by a person who, because of 
the purchase, or 


(11) has been acquired by bequest or inheritance, or 
because of an amalgamation (within the meaning 
assigned by section 85I of the former Act), by a 
person who, by reason of the acquisition, 


became an employer of the employee, and who subse- 
quently made a payment of a class described in para- 
graph (5)(c) in respect of the employee or former em- 
ployee, the employee or former employee shall be 
deemed to have been an employee of that employer 
throughout the period he or she was an employee of 
the former employer; and 


(b) a taxpayer may, in computing the number of years 
during which the taxpayer was a member of a superan- 
nuation or pension fund or plan (in this subsection re- 
ferred to as the “subsequent plan’), include the num- 
ber of years during which the taxpayer was a member 
of another plan (in this subsection referred to as the 
“former plan’’) if the taxpayer had received an amount 
out of or under the former plan all or part of which 
amount was deductible under paragraph 60(j) of the 
amended Act in computing the taxpayer’s income for 
the taxation year in which the amount was received, 
because of the fact that all or part of the amount, as the 
case may be, was paid by the taxpayer to or under the 
subsequent plan as described in clause 60()(i)(A) of 
the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to the 
1978 and preceding taxation years. 


(7) Limitation — This section applies in respect of any 
payment or payments described in subparagraph (1)(a)() 
or (iv) made in a taxation year ending after 1973, except 
that the amount of the payment or the total amount of the 
payments, as the case may be, shall be deemed to be the 
lesser of the amount thereof otherwise determined and the 
total of the amounts that the taxpayer would have re- 
ceived out of or under the plan described in subparagraph 
(1)(a)(i) or (iv), as the case may be, if 


(a) the taxpayer had withdrawn from the plan on Janu- 
ary. 1571972; 


(b) there had been no change in the terms and condi- 
tions of the plan after June 18, 1971 and before Janu- 
ary 2, 1972; and 


(c) any term or condition of the plan that would, in the 
event that the taxpayer had withdrawn from the plan 
on January 1, 1972, have reduced the amount of any 
payment or payments that would, if the taxpayer re- 
mained a member of the plan for a specified period of 
time after December 31, 1971, have been made to the 
taxpayer in respect of years ending before 1972 were 
not a term or condition of the plan. 


(8) Application rule — For the purposes of paragraphs 
(1)(d) and (2)(a), there may be deducted from the total 
referred to in those paragraphs 9% of the portion of that 
total that is attributable to the 1974, 1975 or 1976 taxation 
year. 


ITAR 
S. 50(2) 


Related Provisions [ITAR 40]: ITA 127.52(1)(j) —ITAR 40 ignored 
for minimum tax purposes. 


Definitions [ITAR 40]: “amended Act” —ITAR 8; “amount”, “busi- 
ness”, “death benefit” —ITA 248(1); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “employee” — ITA 248(1), ITAR 40(6); “employees 
profit sharing plan” — ITA 144(1), 248(1); “employer”, “employment” — 
ITA 248(1); “former Act”—ITAR 8; “former employer’ —ITAR 
40(6)(a); “former plan” — ITAR 40(6)(b); “Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952” —ITAR 69; “legal representa- 
tive” — ITA 248(1); “month” — Interpretation Act 35(1); “office”, “per- 
son”, “property” — ITA 248(1); “resident in Canada” — ITA 250; “retir- 
ing allowance” —ITA 248(1); “subsequent plan” —ITAR 40(6)(b); 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins [ITAR 40]: I[T-281R2: Elections on single 
payments from a deferred profit-sharing plan (archived), 


Information Circulars [ITAR 40]: 74-21R: Payments out of pension 
and deferred profit sharing plans. 


41-48. [Repealed under former Act] 


49. (1) Tax deemed payable under amended 
Act — Where, because of section 40, any tax is payable 
in addition to or in lieu of any amount of tax payable 
under Part I of the amended Act for a taxation year, that 
tax shall be deemed to be payable under Part I of the 
amended Act for that taxation year. 


(2) Application of section 13 — In applying section 
13 to section 40, subsection 13(1) shall be read without 
reference to the words “subject to this Act and unless the 
context otherwise requires”. 


(3) Computation of tax deemed payable under 
amended Act — In computing, under section 40 of this 
Act or any of section 39 and sections 41 to 48 of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, any tax that is payable in addition to or in 
lieu of any amount of tax payable under Part I of the 
amended Act by an individual for a taxation year, 


(a) a reference to section 120 of the amended Act does 
not include a reference to paragraph 33(1)(a) of the 
former Act; and 


(b) for the purposes of paragraph 33(1)(a) of the for- 
mer Act and subsection 120(1) of the amended Act, all 
of the income of the individual for that or any preced- 
ing taxation year shall be deemed to have been income 
earned in the year in a province. 


Definitions [ITAR 49]: “amended Act” —ITAR 8; “amount” — ITA 
248(1); “former Act” —ITAR 8; “Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952”—ITAR 69; “individual” — ITA 
248(1); “province” — Interpretation Act 35(1); “taxation year’ —ITA 
249. 


50. (1) Status of certain corporations — For the pur- 
poses of the amended Act, a corporation that was, 
throughout that portion of its 1972 taxation year that is in 
1972, a private corporation, a Canadian-controlled private 
corporation or a public corporation shall be deemed to 
have been throughout that taxation year a private corpora- 
tion, a Canadian-controlled private corporation or a public 
corporation, as the case may be. 


(2) Election to be public corporation — For the pur- 
poses of the definition “public corporation” in subsection 
89(1) of the amended Act, where at any particular time 
before 1973 a corporation elected in the manner referred 
to in subparagraph (b)(1) of that definition to be a public 
corporation and at any time after 1971 and before the time 
of the election the corporation complied with the condi- 
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tions referred to in that subparagraph, the corporation 
shall, 


(a) at such time after 1971 and before the particular 
time as is specified in the election to be the effective 
date thereof, or 


(b) where no time described in paragraph (a) is speci- 
fied in the election to be the effective date thereof, at 
the particular time, 


be deemed to have elected in the manner referred to in 
that subparagraph to be a public corporation and to have 
complied with the conditions referred to therein. 


the definition “public corporation” in subsection 89(1) of 
the amended Act, where at any particular time before 
March 22, 1972 the Minister, by notice in writing to a 
corporation, designated the corporation to be a public cor- 
poration or not to be a public corporation, as the case may 
be, and at the time of the designation the corporation 
complied with the conditions referred to in subparagraph 
(b)(i) or (c)(G) of that definition, as the case may be, the 
corporation shall, at such time as 1s specified by the Min- 
ister in the notice, be deemed 


(a) to have been designated by the Minister, by notice 
in writing to the corporation, to be a public corpora- 
tion or not to be a public corporation, as the case may 
be; and 


(b) to have complied with the conditions referred to in 
subparagraph (b)(i) or (c)(G) of that definition, as the 
case may. be. : 
Definitions [ITAR 50]: “amended Act” —ITAR 8; “Canadian-con- 
trolled private corporation” —ITA 125(7), 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “Minister” — ITA 248(1); “private cor- 
poration”, “public corporation” —ITA 89(1), 248(1); “taxation year” — 
ITA 249; “writing” — Interpretation Act 35(1). 


51-56.1 [Repealed under former Act] 


57. (1)-(8) [Repealed under former Act] 


(9) Capital dividend account — In computing a spec- 
ified personal corporation’s capital dividend account at 
any time after the end of its 1972 taxation year, there shall 
be added to the total of the amounts described in 
paragraphs (a) and (b) of the definition “capital dividend 
account” in subsection 89(1) of the amended Act the total 
of its net capital gains (within the meaning assigned by 
subsection 51(3) of the Income Tax Application Rules, 
1971, Part I of Chapter 63 of the Statutes of Canada, 
1970-71-72, as it read before October 29, 1985) for its 
1972 taxation year and that proportion of the total of its 
incomes for that year, other than 


(a) any taxable capital gains of the corporation for the 
year from dispositions of property, and 


(b) any amounts that were, because of subsection 
57(3) of the Income Tax Application Rules, 1971, Part 
Ul of chapter 63 of the Statutes of Canada, 1970-71- 
72, as it read before October 29, 1985 or under the 
provisions of subsection 67(1) of the former Act that 
applied because of subsection 57(12) of those Rules as 
it read before that date, required to be included in 
computing the income of the specified personal corpo- 
ration for its 1972 taxation year, 


that the number of days in that portion of the 1972 taxa- 
tion year that is in 1972 is of the number of days in the 
whole year. 


Income Tax Application Rules 


Related Provisions: ITAR 69 (meaning of “Jncome Tax Application 
Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71- 
es 


(10) [Repealed under former Act] 


(11) Meaning of “specified personal. corpora- 
tion” — For the purposes of this section, a corporation is 
a specified personal corporation if 


(a) part of its 1972 taxation year was before and part 
thereof after the beginning of 1972; and 


(b) during the whole of the period beginning on the 
earlier of June 18, 1971 and the beginning of its 1972 
taxation year and ending at the end of its 1972 taxation 
year, it was a personal corporation within the meaning 
assigned by section 68 of the former Act. 


(12) [Repealed under former Act] 


Definitions [ITAR 57]: “amended Act” —ITAR 8; “amount” —ITA 
248(1); “Canada” —ITA 255, Interpretation Act 35(1); “capital divi- 
dend” — ITA 83(2)-(2.4), 248(1); “capital gain” —ITA 39(1), 248(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “dividend” —ITA 
248(1); “former Act’—ITAR 8; “Income Tax Application Rules, 
1971” —ITAR 69; “property” — ITA 248(1); “specified personal corpo- 
ration” — ITAR 57(11); “taxable capital gain” — ITA 38(a), 248(1); “tax- 
ation year’ —ITA 249. | 


57.1 [Repealed under former Act] 


58. (1) Credit unions — For the purpose of computing 
the income of a credit union for the 1972 and aoe 
taxation years, 


(a) property of the credit union that is a bond, deben- 
ture, mortgage or agreement of sale owned by it at the 
beginning of its 1972 taxation year shall be valued at 
its actual cost to the credit union, 


(i) plus a reasonable amount in respect of the amor- 
tization of the amount by which the principal 
amount of the property at the time it was acquired 
by the credit union exceeds its actual cost to the 
credit union, or 


(ii) minus a reasonable amount in respect.of. the 
amortization of the amount by which its actual cost 
to the credit union exceeds the principal amount of 
the property at the time it was acquired. by. the 
credit union; 


(b) property of the credit union that is a debt owing to 
the credit union (other than property described in para- 
graph (a) or a debt that became a bad debt before its 
1972 taxation year) acquired by it before the begin- 
ning of its 1972 taxation year shall be valued at any 
time at the amount thereof outstanding at that time; 


(c) any depreciable property acquired by the credit 
union in a taxation year ending before 1972 shail be 
deemed to have been acquired by it on the last day of 
its 1971 taxation year at a capital cost equal to 


(i) in the case of any building or automotive equip- 
ment owned by it on the last day of.its 1971 taxa- 
tion year, the amount, if any, by which the depre- 
ciable cost to the credit union of the building or 
equipment, as the case may be, exceeds the product 
obtained when the number of full taxation years in 
the period beginning on the first day of the taxation 
year following the taxation year in which the build- 
ing or equipment, as the case may be, was acquired 
by it and ending with the last day of its 1971 taxa- 
tion year is multiplied by, in the case of a building, 
2'/2%, and in the case of equipment, 15%, of its de- 
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preciable cost (and for the purposes of this subpar- 
agraph, a capital improvement or capital addition 
to a building owned by a credit union shall be 
deemed not to be part of the building but to be a 
separate and distinct building acquired by it, if the 
cost to the credit union of the improvement or ad- 
dition, as the case may be, exceeded. $10,000), 


(11) in the case of any leasehold interest, the propor- 
tion of the capital cost thereof to the credit union 
(determined without regard to this subparagraph) 
that | 


(A) the number of months in the period com- 
mencing with the first day of the credit union’s 
1972 taxation year and ending with the day on 
which the leasehold interest expires 


is of 
~ (B) the number of months in the period begin- 
ning with the day on which the credit union ac- 


quired the leasehold interest and ending with — 


the day on which the leasehold interest expires, 
and 


(111) in the case of any property (other than a build- 
ing, automotive equipment or leasehold interest) 
acquired by the credit union after 1961, the 
amount, if any, by which the depreciable cost to 
the credit union of such property exceeds the prod- 
uct obtained when the number of full taxation years 
beginning with the first day of the taxation year 
following the taxation year in which the property 
was acquired by it and ending with the last day of 
its 1971 taxation year is multiplied by '/2 the rele- 
vant percentage of the depreciable cost to the credit 
union of the property; and 


(d) the undepreciated capital cost to the credit union as 
of the first day of its 1972 taxation year of depreciable 
property of a prescribed class acquired by it before 
‘that taxation year is the total of the amounts deter- 
mined under paragraph (c) to be the capital costs to it 
as of that day of all property of that class. 


(1.1) Exception — For the purpose of computing a capi- 
tal gain from the disposition of depreciable property ac- 
quired by a credit union in a taxation year ending before 
1972, the capital cost of the property shall be its capital 
cost determined without reference to paragraph (1)(c). 


(2)-(3.1) [Repealed under former Act] 


(3.2) Determination of maximum cumulative 
reserve at end of taxation year — Notwithstanding 
the definition “maximum cumulative reserve” in subsec- 
tion 137(6) of the amended Act, for the purposes of sec- 
tion 137 of the amended Act a credit union’s maximum 
cumulative reserve at the end of any particular year is the 
amount, if any, by which its maximum cumulative reserve 
at that time, determined under that definition without re- 
gard to this subsection, exceeds the lesser of 


(a) its maximum cumulative reserve, determined under 
that definition without regard to this subsection, at the 
end of its 1971 taxation year, and 


(b) the amount, if any, by which its 1971 reserve ex- 
ceeds the total of the amounts deemed by subsection 
58(2) of the Income Tax Application Rules, 1971, Part 
Ill of chapter 63 of the Statutes of Canada, 1970-71- 
72, to have been deducted by it in computing its in- 
come for its 1971 taxation year. 


ITAR 
S. 58(5) 1971 res 


Related Provisions: ITAR 69 (meaning of “/ncome Tax Application 
Rules, 1971, Part Il of chapter 63 of the Statutes of Canada, 1970-71- 
PH 


(3.3) ldem — Notwithstanding subsection (3.2), where at 
any time after May 6, 1974 there has been an amalgama- 
tion (within the meaning assigned by section 87 of the 
amended Act) of two or more credit unions to form a new 
credit union, the maximum cumulative reserve of the new 
credit union shall be deemed to be the amount by which 
its maximum cumulative reserve, determined under the 
definition of that term, in subsection 137(6) of the 
amended Act, exceeds the total of all amounts, if any, 
each of which is the lesser of the amounts referred to in 
paragraphs (3.2)(a) and (b) in respect of each of the pred- 
ecessor corporations. 


(3.4) Idem — Notwithstanding subsection (3.2), where a 
credit union (in this subsection referred to as the acquirer) 
has, at any time after May 6, 1974, acquired otherwise 
than by way of amalgamation all or substantially all of the 
assets of another credit union, the maximum cumulative 
reserve of the acquirer shall be the amount by which the 
acquirer's maximum cumulative reserve, determined 
under the definition of. that term in subsection 137(6) of 
the amended Act, exceeds the total of 


(a) the lesser of the amounts determined under 
paragraphs (3.2)(a) and (b) in respect of the acquirer, 
and 

(b) the lesser of the amounts determined under 
paragraphs (3.2)(a) and (b) in respect of the other 
credit union. 


(4), (4.1) [Repealed under former Act] 
(5) Definitions — In this section, 


‘depreciable cost” to a credit union of any property 
means the actual cost to it of the property or the amount at 
which it is deemed by subsection 13(7) of the amended 
Act to have acquired the property, as the case may be; 


“relevant percentage” in relation to a prescribed class of 
property is the percentage prescribed in respect of that 
class by any regulations made under paragraph 11(1)(a) 
of the former Act; 


**1971 reserve” of a credit union means the amount, if 
any, by which the total of all amounts each of which is 


(a) the amount of any money of the credit union on 
hand at the beginning of its 1972 taxation year, 


(b) an amount in respect of any property described in 
paragraph (1)(a) or (b), equal to the amount at which it 
is required by those paragraphs to be valued at the be- 
ginning of its 1972 taxation year, 


(c) an amount in respect of depreciable property of a 
prescribed class owned by the credit union on the first 
day of its 1972 taxation year, equal to the amount de- 
termined under paragraph (1)(d) to be the un- 
depreciated capital cost thereof to the credit union as 
of that day, or 


(d) an amount in respect of any capital property (other 
than depreciable property) owned by the credit union 
at the beginning of its 1972 taxation year, equal to its 
cost to the credit union computed without reference to 
the provisions of section 26, 


exceeds the total of all amounts each of which ts 


(e) the amount of any debt owing by the credit union 
or of any other obligation of the credit union to pay an 
amount, that was outstanding at the beginning of its 
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1972 taxation year, excluding, for greater certainty, 
any share in the credit union of any member thereof, 
or 


(f) the amount, as of the beginning of the credit 
union’s 1972 taxation year, of any share in the credit 
union of any member thereof. 


Definitions [ITAR 58]: “1971 reserve’ —ITAR 58(5); “amended 
Act” —ITAR 8; “amount” —ITA 248(1); “Canada” — ITA 255, JInter- 
pretation Act ,35(1); “capital gain” —ITA.39(1), 248(1); “capital pro- 
perty” — ITA 54, 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “credit union” —ITA 248(1); “depreciable cost” —ITAR 58(5); 
“depreciable property” —ITA 13(21), 248(1); “former Act” —ITAR 8; 
“Income Tax Application Rules, 1971” — ITAR 69; “month” — Interpre- 
tation Act 35(1); “prescribed”, “principal amount”, “property” — ITA 
248(1); “relevant percentage’ —ITAR 58(5); “share” —ITA 248(1); 
“taxation year’ —ITA 249; “undepreciated capital cost’? —ITA 13(21), 
248(1). 


Interpretation Bulletins [ITAR 58]: IT-483: Credit unions (archived). 


59. (1) [Repealed under former Act] 


(2) Non-resident-owned investment  corpora- 
tion — In its application to the 1972 and subsequent tax- 
ation years of a corporation, section 133 of the amended 
Act shall be read as if, in respect of such portion of any 
period described in the definition “non-resident-owned in- 
vestment corporation” in subsection 133(8) of that Act as 
ended before the beginning of the corporation’s 1976 tax- 
ation year, paragraph (a) of that definition were read as 
follows: 


“(a) at least 95% of the total value of its issued 
shares, and all of its bonds, debentures and other 
funded indebtedness, were 


(1) beneficially owned by non-resident persons 
(other than any foreign affiliate of a taxpayer res- 
ident in Canada), 


(11) owned by trustees for the benefit of non-resi- 
dent persons or their unborn issue, or 


(i111) owned by a corporation, whether incorpo- 
rated in Canada or elsewhere, at least 95% of the 
total value of the issued shares of which and all 
of the bonds, debentures and other funded indebt- 
edness of which were beneficially owned by non- 
resident persons or owned by trustees for the ben- 
efit of non-resident persons or their unborn issue, 
or by two or more such corporations;”. 


Definitions [ITAR 59]: “amended Act” —ITAR 8; “Canada” —ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “foreign affiliate’ — ITA 95(1), 248(1); “non-resident”, “per- 
son” —ITA 248(1); “resident in Canada” —ITA 250; “share” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


60. [Repealed under former Act] 


60.1 Taxes payable by insurer under Part IA of 
former Act — For the purposes of the description of F 
in the definition “surplus funds derived from operations” 
in subsection 138(12) of the amended Act, the reference 
in that description to “this Part” shall be deemed to be a 
reference to “this Part and Part IA of the former Act”. 


Definitions [ITAR 60.1]: “amended Act” —ITAR 8. 


61. (1) Registered retirement savings plans — For 
the purposes of the definition “non-qualified investment” 
in subsection 146(1) of the amended Act, property ac- 
quired after June 18, 1971 and before 1972 by a trust gov- 


Income Tax Application Rules 


erned by a registered retirement savings plan shall, if 
owned or held by the trust on January 1, 1972, be deemed 
to have been acquired by the trust on January 1, 1972. 


(2) [Not included in R.S.C. 1985] 


Definitions [ITAR 61]: “amended Act” —ITAR 8; “property” — ITA 
248(1); “registered retirement savings plan” ——ITA 146(1), 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


62. (1) Assessments — Subsections 152(4) and (5) of 
the amended Act apply in respect of any assessment made 
after December 23, 1971, except that subsection 152(5) of 
that Act does not apply in respect of any such assessment 
made in consequence of a waiver filed with the Minister 
before December 23, 1971 in the form and within the 
time referred to in subsection 152(4) of that Act. 


(2) Interest — Subsections 161(1) and (2), 164(3) and 
(4), 202(5) and 227(8) and (9) of the amended Act, sub- 
section 183(2) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, and subsection 195(1) 
of that Act as it read in its application in respect of divi- 
dends paid or received before April 1, 1977, in so far as 
those subsections relate to the rate of interest payable 
thereunder, apply in respect of interest payable in respect 
of any period after December 23, 1971. 


(3) [Repealed under former Act] 


(4) Objections to assessment — Subsection 165(3) 
of the amended Act applies in respect of any notice of 
objection served on the Minister after December 23, 
1971. 


(5) Appeals — Division J of Part I of the amended Act 
applies in respect of any appeal or application instituted 
or made, as the case may be, after December 23, 1971. 


(6) Appeals to Federal Court — Any appeal to the 
Federal Court instituted, within 2 years after December 
23, 1971 and in accordance with Division J of Part I of 
the former Act and any rules made thereunder (as those 
rules read immediately before December 23, 1971), shall 
be deemed to have been instituted in the manner provided 
by the amended Act, and any document served on the 
Minister or a taxpayer in connection with an appeal so 
instituted in the manner provided in that Division and 
those rules shall be deemed to have been served in the 
manner provided by the amended Act. 


Definitions [ITAR 62]: “amended Act” — ITAR 8; “assessment”, “divi- 
dend” — ITA 248(1); “Federal Court” — Federal Courts Acts. 4; “former 
Act” — ITAR 8; “Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952” — ITAR 69; “Minister”, “taxpayer” — ITA 248(1). 


63-64.3 [Repealed under former Act] 


65. (1) Part XI of amended Act — Where, at any par- 
ticular time after June 18, 1971 and before July 1, 1972, a 
taxpayer described in section 205 of the amended Act has 
acquired a foreign property that was 


(a) a share of the capital stock of a corporation that 
would be a mutual fund corporation if paragraph 
131(8)(a) of the amended Act were read without refer- 
ence to the words “that was a public corporation”, 


(b) a unit of a trust that would be a mutual fund trust if 
subsection 132(6) of the amended Act were read with- 
out reference to paragraph 132(6)(c), or 
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(c) an interest, as a beneficiary under a trust, in pro- 
perty held subject to the trust by a trust company in- 
corporated under the laws of Canada or a province, if 


(i) throughout the 1971 taxation year of the trust, 


(A) all the property of the trust was held in trust 
for the benefit of not less than 20 beneficiaries, 
and 


(I) not less than 20 of the beneficiaries were 
taxpayers described in paragraph 205(a) or 
(c) of the amended Act, or 


(II) not less than 100 of the beneficiaries 
were taxpayers described in paragraph 
205(b) of the amended Act, 


(B) not less than 80% of all the property of the 
trust consisted of shares, bonds, mortgages, 
marketable securities or cash, and 


(C) not more than 10% of all the property of the 
trust consisted of shares, bonds, mortgages or 
other securities of any one corporation or debtor 
other than Her Majesty in right of Canada or of 
a province or a Canadian municipality, 


(ii) not less than 95% of the income of the trust for 
its 1971 taxation year was derived from invest- 
ments described in clause (i)(B), 


(iii) the total value of all such interests owned by 
all beneficiaries mentioned in clause (i)(A) to 
which any one employer has made or may make 
contributions did not exceed, at any time in the 
1971 taxation year of the trust, 25% of the value of 
all the property of the trust at that time, and 


(iv) the total value of all such interests owned by 
all beneficiaries mentioned in subclause (1)(A)(II) 
to which any one taxpayer has paid or may pay 
premiums does not exceed, at any time in the 1971 
taxation year of the trust, 25% of the value of all 
the property of the trust at that time, 


the property shall, to the extent that the cost to the tax- 
payer thereof does not exceed the amount, if any, by 
which the taxpayer’s foreign investment limit exceeds the 
total of the costs to it of all foreign properties described in 
paragraphs (a) to (c) acquired by the taxpayer after June 
18, 1971 and before the particular time, be deemed 


(d) for the purposes of Part XI of the amended Act, to 
have been acquired before June 19, 1971 and not to 
have been acquired after June 18, 1971, and 


(e) where the taxpayer was a trust governed by a regis- 
tered retirement savings plan, notwithstanding the def- 
inition “qualified investment” in subsection 146(1) of 
the amended Act, to have been a qualified investment 
for the purposes of section 146 of that Act. 


Regulations: 221(1)(g) (reporting requirements for trust described under 
ITAR 65(1)(c)). 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


(1.1) ldem — Where, at any particular time after October 
13, 1971 and before July 1, 1972, a taxpayer to whom 
Part XI of the amended Act applies has acquired a foreign 
property that was a share of the capital stock of a corpora- 
tion that would be an investment corporation if subpara- 
graph 130(3)(a)(i) of the amended Act were read without 
reference to the words “that was a public corporation”, for 
the purposes of subsection (1) the share so acquired shall 
be deemed to be a share described in paragraph (1)(a). 


ITAR 
S. 65(4)(b) 


(2) Definition of “foreign investment limit” — In 
subsection (1), “foreign investment limit” of a taxpayer 
means the total of 


(a) the taxpayer’s income from property for its 1971 
taxation year, 


(b) where the taxpayer was, throughout its 1971 taxa- 
tion year, a taxpayer described in paragraph 205(a) of 
the amended Act, all amounts each of which is such 
portion of any amount paid or contributed by any per- 
son to or under the plan in 1971 as was deductible in 
computing that person’s income for the 1971 taxation 
year under paragraph 11(1)(g) or (h) of the former 
Act, or as would have been deductible in computing 
that income under paragraph 11(1)(i) of the former 
Act if that paragraph were read (except for the pur- 
poses of subparagraph 11(1)()Gu1) of that Act) without 
reference to subparagraph 11(1)(i)(ii). of that Act, 


(c) where the taxpayer was, throughout its 1971 taxa- 
tion year, a trust governed by a registered retirement 
savings plan, all amounts each of which is such por- 
tion of any premium paid in 1971 by the annuitant 
under the plan as was deductible under subsection 
79B(5) of the former Act in computing the annuitant’s 
income for the 1971 taxation year, and 


(d) where the taxpayer was, throughout its 1971 taxa- 
tion year, a trust governed by a deferred profit sharing 
plan, all amounts each of which is such portion of any 
amount paid by an employer to a trustee under the 
plan as was deductible under subsection 79C(7) of the 
former Act in computing the employer’s income for 
the 1971 taxation year. 


(3) Foreign property acquired by registered 
retirement savings plan — Where, at any particular 
time after 1971 and before July 1, 1974, a trust governed 
by a registered retirement savings plan acquired a foreign 
property described in paragraph (1)(a) or (b) or a foreign 
property that would be described in paragraph (1)(c) if the 
references in that paragraph to the “1971 taxation year” of 
the trust were read as references to the “1972 and 1973 
taxation years” of the trust, the property shall, to the ex- 
tent that the cost to the trust thereof did not exceed the 
amount, if any, by which the trust’s foreign reinvestment 
limit exceeded the total of the cost to it of all such foreign 
properties so acquired by it after 1971 and before the par- 
ticular time, be deemed 


(a) for the purposes of Part XI of the amended Acct, to 
have been acquired before June 19, 1971 and not to 
have been acquired after June 18, 1971; and 


(b), notwithstanding the definition “qualified invest- 
ment” in subsection 146(1) of the amended Act, to 
have been a qualified investment for the purposes of 
section 146 of that Act. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


(4) Definition of “foreign reinvestment limit” — In 
subsection (3), “foreign reinvestment limit” of a trust 
governed by a registered retirement savings plan means 
such portion of the total of 


(a) the trust’s income from property for its 1972 and 
1973 taxation years, 


(b) all amounts each of which is such portion of any 
premium paid by the annuitant under the plan as was 
deductible under subsection 146(5) of the amended 
Act in computing the annuitant’s income for the 1972 
or 1973 taxation year, 
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(c) all amounts each of which is a capital gains divi- 
dend (within the meaning assigned by subsection 
131(1) of the amended Act) received by the trust in its 
1972 or 1973 taxation year, and 


(d) 2 times the total of all amounts each of which is, 
because of subsection 104(21) of the amended Act, 
deemed to be a taxable capital gain of the trust for its 
1972 or 1973 taxation year, 


as was, under the terms and conditions of the plan as 
fixed on or before June 18, 1971, required to be invested 
by the trust in foreign property described in paragraph 
(1)(a) or (b) or foreign property that would be described 
in paragraph (1)(c) if the references in that paragraph to 
the “1971 taxation year” of the trust were read as refer- 
ences to the “1971 and 1972 taxation years” of the trust. 


(5) Shares of a mutual fund corporation received 
on amalgamation — Where, after May 25, 1976, there 
has been an amalgamation (within the meaning assigned 
by section 87 of the amended Act) of two or more mutual 
fund corporations (each of which corporations is in this 
subsection referred to as a “predecessor corporation”) to 
form one corporate entity (in this subsection referred to as 
the “new corporation’), and 


(a) any shareholder that is a taxpayer described in any 
of paragraphs 205(a), (b) or (c) of the amended Act 
owned shares of the capital stock of a predecessor cor- 
poration (in this subsection referred to as the “old 
shares”) on June 18, 1971 and thereafter without inter- 
ruption until immediately before the amalgamation, 


(b) any shares referred to in paragraph (a) were for- 
eign property (within the meaning assigned by subsec- 
tion 206(1) of the amended Act) immediately. before 
the amalgamation, and 


(c) no consideration was received by the shareholder 
for the disposition of the old shares on the amalgama- 
tion, other than shares of the capital stock of the new 
corporation (in this subsection referred to as the “new 
shares”), 


notwithstanding any other provision of this Act or of the 
amended Act, for the purpose of subsection 206(2) of the 
amended Act, the taxpayer shall be deemed not to have 
acquired the new shares after June 18, 1971. 


History: All that portion of subsec. 65(5) following para. (a) substituted 
by 1994, c. 7, Sch. IL (1991, c. 49), s. 202, applicable to periods occurring 
after October 1985. That portion formerly read: 


(b) any shares referred to in paragraph (a) were foreign property 
(within the meaning assigned by subsection 206(2) of the 
amended Act) immediately before the amalgamation, and 


(c) no consideration was received by the shareholder for the dis- 
position of the old shares on the amalgamation other than 
shares of the capital stock of the new corporation (in this sub- 
section referred to as the “new shares’’), 


notwithstanding any other provision of this Act or the amended Act, 
for the purposes of subsection 206(1) of the amended Act, the tax- 
payer is deemed to have acquired the new shares prior to June 18, 
1971. 


Definitions [ITAR 65]: “amended Act” —ITAR 8; “amount” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “capital gain” — 
ITA 39(1), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“deferred profit sharing plan” —ITA 147(1), 248(1); “dividend”, “em- 
ployer” — ITA 248(1); “foreign investment limit” —ITAR 65(2);°“for- 
eign property —ITA 206(1); “foreign reinvestment limit” —ITAR 
65(4);, “former Act” —ITAR. 8; “Her Majesty” — Interpretation Act 
35(1); “investment corporation” — ITA 130(3), 248(1); “mutual fund cor- 
poration” — ITA 131(8), 248(1); “mutual fund trust” —ITA 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “new corpora- 
tion” —ITAR 65(5); “new shares” —ITAR 65(5)(c); “old shares” — 
ITAR 65(5)(a); “person” —ITA 248(1); “predecessor corporation’ — 


Income Tax Application Rules 


ITAR 65(5); “property” — ITA 248(1); “province” — /nterpretation Act 
35(1);. “registered retirement savings plan’ —ITA 146(1), 248(1); 
“share”, “shareholder” —ITA 248(1); “taxable capital gain” —ITA 
38(a), 248(1); “taxation year’ —ITA 249; “taxpayer* —ITA 248(1); 
“trust? — ITA 104(1), 248(1), (3). 

Interpretation Bulletins [ITAR 65]: IT-412R2: Foreign property of 
registered plans. 


65.1 Part XV of amended Act — For greater certainty, 


(a) section 9 does not apply in respect of the repeal, by 

section | of chapter 63 of the Statutes of Canada, 

1970-71-72, of Part V of the former Act and the sub- 

stitution therefor, by that section, of Part XV of the 
~ amended Act, and 


(b) in its application in respect of any offence de- 
scribed in subsection 239(1) of the amended Act that 
was committed before December 23, 1971, paragraph 
239(1)(f) of the amended Act shall be read as follows: 


“(f) a fine of not less than $25 and not more than 
$10,000 plus, in an appropriate case, an amount 
not exceeding double the amount of the tax that 
should have been shown to be payable or that 
was sought to be evaded, or’. 

Definitions [ITAR 65.1]: “amended Act” — ITAR 8; “amount” — ITA 


248(1); “Canada” —ITA 255, Interpretation Act 35(1); “former Act” — 
ITAR 8. 


66. (1) Part Il of former Act — For greater certainty, 
Part Il of the former Act applies only in respect of elec-- 
tions made thereunder before 1972. 


(2) [Repealed under former Act] 
Definitions [ITAR 66]: “former Act” —ITAR 8. 


67. (1)-(4) [Not included in R.S.C. 1985] 


(5) Prescription of unpaid amounts — Her Majesty 
in right of Canada is not liable, and no action shall be 
taken, for or in respect of any unrefunded instalment of 
tax paid under Part IID of the former Act or any interest 
thereon where 


(a) a repayment date with respect to the instalment 
was prescribed by regulation and reasonable efforts 


- were made thereafter to locate the corporation or trust 
entitled to the refund; ; 


(b) at least 5 years have elapsed since publication in 
the Canada Gazette of the regulation referred to in 
paragraph (a); and 


(c) no claim whatever has been received by or on be- 
half of Her Majesty from the corporation or trust enti- 
tled to the refund. 


Definitions [ITAR 67]: “Canada” — ITA 255, Interpretation Act 35(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “former Act’ — 
ITAR 8; “Her Majesty” — Interpretation Act 35(1); “prescribed” —- ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


68. [Not included in R.S.C. 1985] 


PART Il — TRANSITIONAL 
CONCERNING THE 1985 STATUTE 
REVISION 


69. Definitions — In this Act and the Income Tax Act, 
unless the context otherwise requires, 


“Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952” means that Act as amended by section 
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1 of chapter 63 of the Statutes of Canada, 1970-71-72, 
and by any subsequent Act that received royal assent 
before December, 1991; 


“Income Tax Application Rules, 1971, Part II of chap- 
ter 63 of the Statutes of Canada, 1970-71-72” means 
that Act as amended by any subsequent Act that received 
royal assent before December, 1991. 


Definitions [ITAR 69]: “Canada” — ITA 255, Interpretation Act 35(1). 


Application of the 1971 Acts and the 
Revised Acts 


70. Application of Income Tax Application Rules, 
1971, 1970-71-72, c. 63 — Subject to this Act and the 


Income Tax Act and unless the context otherwise requires, 


(a) sections 7 to 9 and 12 to 68 of the Income Tax Ap- 
plication Rules, 1971, Part II of chapter 63 of the 
Statutes of Canada, 1970-71-72, apply with respect to 
taxation years that ended before December,, 1991; and 


(b) section 10 of the Income Tax Application Rules, 
1971, Part Ul of chapter 63 of the Statutes of Canada, 
1970-71-72, applies with respect to amounts paid or 
credited before December, 1991. 

Definitions [ITAR 70]: “amount” — ITA 248(1); “Canada” — ITA 255, 


Interpretation Act 35(1); “Income Tax Application Rules, 1971” —ITAR 
69; “taxation year” — ITA 249. 


71. Application of this Act — Subject to this Act and 
the Income Tax Act and unless the context otherwise 
requires, 


(a) sections 7 to 9 and 12 to 78 of this Act apply with 
respect to taxation years that end after November, 
1991; and 


(b) section 10 of this Act applies with respect to 
amounts paid or credited after November, 1991. 


Definitions [ITAR 71]: “amount” —ITA 248(1); “taxation year” — 
ITA 249. 


72. Application of Income Tax Act, R.S.C., 1952, c. 
148 — Subject to this Act and the Income Tax Act and 
unless the context otherwise requires, the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, ap- 
plies as follows: 


(a) Partshigiusinde2, k3 pe blV,,.IV-1, V, VI, V1.1; VU, 
VII, (IX, X13, XU, XII.1, XII.2, XII.3 and XIV of that 
Act apply with respect to taxation years that ended 
before December 1991; 


(b) Part III of that Act applies with respect to divi- 
dends that became payable before December, 1991; 


(c) Parts X, X.1, X.2, XI, XI.1 and XI.2 of that Act 
apply with respect to calendar years that ended before 
December, 1991; 


(d) Part XII] of that Act applies with respect to 
amounts paid or credited before December, 1991; and 


(e) Parts XV, XVI and XVII of that Act apply before 
December, 1991. 


History: ITAR 72(a) amended by 1994, c. 21, s. 119, deemed to have 
come into force on March 1, 1994. That para. formerly read: 
(a) Parts Ly 41 13. 03. Tel TV EV, V, VI, VL1, VOL VOL IX, 
X1.3, XII, XII.2, XII.3 and XIV of that Act apply with respect to 
taxation years that ended before December, 1991; 
Definitions [ITAR 72]: “amount”, “dividend” —ITA 248(1); “Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952” — ITAR 
69; “taxation year” — ITA 249. 
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73. Application of Income Tax Act — Subject to this 
Act and the Jncome Tax Act and unless the context other- 
wise requires, the Income Tax Act applies as follows: 


(a) Parts J, 1.1, 1:2,.1.3, 1.1, 1V, 1V.1, V, VI, VII, VIL, 
VII, 1X, X1.3, XI, X.1, XI.2, XII.3 and XIV of that 
Act apply with respect to taxation years that end after 
November 1991; 


(b) Part III of that Act applies with respect to divi- 
dends that become payable after November, 1991; 


(c) Parts X, X.1, X.2, XI, XI.1 and XI.2 of that Act 
apply with respect to calendar years that end after No- 
vember, 1991; 


(d) Part XIII of that Act applies with respect to 
amounts paid or credited after November, 1991; and 


(e) Parts XV, XVI and XVIIof that Act apply after 
November, 1991. 


History: ITAR 73(a) amended by 1994, c. 21, s. 120, deemed to have 
come into force on March 1, 1994. That para. formerly read: 
(ay Vatis-L, l-1, lezp tes eee LV Once Savas Vitis Vik. VL, Pad 
X13, XI, XI.2, XII.3 and XIV of that Act apply with respect to 
taxation years that end after November, 1991; 


Definitions [ITAR 73]: “amount”, “dividend” — ITA 248(1); “taxation 
year’ —ITA 249. 


Application of Certain Provisions 


74. Definition of “provision” — In sections 75 to 78, 
“provision” means the whole or part of a provision. 


75. Continued effect of amending and application 
provisions — For greater certainty, where an enactment 
passed after 1971 in amendment of the Income Tax Appli- 
cation Rules, 1971, Part Ill of chapter 63 of the Statutes 
of Canada, 1970-71-72, or of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, contains an 
amending, repeal, application or other provision that, im- 
mediately before the coming into force of the fifth supple- 
ment to the Revised Statutes of Canada, 1985, has any 
effect on, or in connection with, the application of either 
or both of those Acts, that provision has, on the coming 
into force of that supplement, the same effect on, or in 
connection with, the application of either this Act or the 
Income Tax Act or both. 

Definitions [ITAR 75]: “Canada” — ITA 255, Interpretation Act 35(1); 
“Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952”, 


“Income Tax Application Rules, 1971” — ITAR 69; “provision” — ITAR 
74. 


76. Application of section 75 — Section 75 is appli- 
cable whether or not this Act or the Income Tax Act, as 
the case may be, contains, or contains the tenor of or any 
reference to, 


(a) the amending, repeal, application or other provi- 
sion referred to in that section; or 


(b) any provision of the Income Tax Application 
Rules, 1971, Part Ill of chapter 63 of the Statutes of 
Canada, 1970-71-72, or the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, ex- 
pressed or intended to be the subject of or otherwise 
affected by that amending, repeal, application or other 
provision. 

Definitions [ITAR 76]: “Canada” — ITA 255, Interpretation Act 35(1); 

“Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952”, 


“Income Tax Application Rules, 1971” — ITAR 69; “provision” — ITAR 
74. 
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77. Continued effect of repealed provisions — For 
greater certainty, where a provision of the income Tax 
Application Rules, 1971, Part If of chapter 63 of the Stat- 
utes of Canada, 1970-71-72, or the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, was re- 
pealed at.any time after 1971 but, immediately before the 
coming into force of the fifth supplement to. the Revised 
Statutes of Canada, 1985, continues to be applied to any 
extent or otherwise to have any effect on, or in connection 
with, the application of either or both of those Acts, the 
repealed provision, on the coming into force of that sup- 
plement, continues to be so applied or to have that effect 
on, or in connection with, the application of either this 
Act or the Income Tax Act or both. 

Definitions [ITAR 77]: “Canada” — ITA 255, Interpretation Act 35(1); 
“Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952”, 
“Income Tax Application Rules, 1971” — ITAR 69; “provision” — ITAR 
74. 


78. Application of section 77 — Section 77 is appli- 
cable whether or not this Act or the Income Tax Act, as 
the case may be, contains any reference to the repealed 
provision referred to in that section or to the subject-mat- 
ter of that provision. 

Definitions [ITAR 78]: “provision” — ITAR 74. 


79. (1) Effect of amendments on former ITA — 
Where a provision of an enactment amends the Income 
Tax Act or affects the application of the Income Tax Act 


Income Tax Application Rules 


and the provision applies to or with respect to a period, 
transaction or event to which the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, applies, the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, shall be read as if it had been amended or 
its application had been affected by the provision, with 
such modifications as the circumstances require, to the 
extent of the provision’s application to or with respect to 
that period, transaction or event. 


(2) Effect of amendments on former ITAR — 
Where a provision of an enactment amends this Act or 
affects the application of this Act and the provision ap- 
plies to or with respect to a period, transaction or event to 
which the Income Tax Application Rules, 1971, Part UI of 
chapter 63 of the Statutes of Canada, 1970-71-72, apply, 
the Income Tax Application Rules, 1971, Part Ill of chap- 
ter 63 of the Statutes of Canada, 1970-71-72, shall be read 
as if they had been amended or their application had been 
affected by the provision, with such modifications as the 
circumstances require, to the extent of the provision’s ap- 
plication to or with respect to that period, transaction or 
event. 

History: ITAR 79 added by 1994, c. 21, s. 121, deemed to have come 
into force on March 2, 1994. 


Definitions [ITAR 79]: “Canada” — ITA 255, Interpretation Act 35(1); 
“Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952”, 
“Income Tax Application Rules, 1971’ — ITAR 69. 


Origin of Part Il: R.S.C. 1985, c. 1 (Sth Supp.) (ss. 69-78). 
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INCOME TAX REGULATIONS 
CONSOLIDATED REGULATIONS OF CANADA, CHAPTER 945 
(CONSOLIDATED AS OF DECEMBER 31, 1977) 
PROCLAIMED IN FORCE AUGUST 15, 1979, AS AMENDED TO JULY 1, 2004 


Note: Editorial annotations have been added in square brackets to update references to the ITA where the 
numbering of the provision has changed as a result of the R.S.C. 1985, c. | (Sth Supp.) consolidation. (See Reg. 
| 700(3) as an example.) 


1. Short title — These Regulations may be cited as the 
Income Tax Regulations. 


2. Interpretation — In these Regulations, “Act” means 
the Income Tax Act. 


PART | — TAX DEDUCTIONS 


History: Part I was consolidated by the Consolidated Regulations of Can- 
ada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


100. Interpretation — (1) [Definitions] — In this Part 
and in Schedule I, 


‘“employee”’? means any person receiving remuneration; 
“employer” means any person paying remuneration; 


“estimated deductions” means, in respect of a taxation 
year, the total of the amounts estimated to be deductible 
by an employee for the year under any of paragraphs 
8(1)(f), (h), (h.1), (2) and (j) of the Act and determined by 
the employee for the purpose of completing the form re- 
ferred to in subsection 107(2); 

History: “Estimated deductions” amended by P.C. 1994-372, subsec. 
1(1), March 10, 1994, Canada Gazette, Part Il, March 23, 1994, effective 
January 1, 1993. 

“Estimated deductions” amended by P.C. 1989-2105, subsec. 1(2), Octo- 
ber 19, 1989, Canada Gazette, Part II, November 8, 1989, effective July 1, 
1988. 

“Estimated deductions” substituted by P.C. 1983-1137, subsec. 1(1), April 
14, 1983, Canada Gazette, Part Il, April 27, 1983, effective from January 
I, 1982. 

“Estimated deductions” added by P.C. 1980-3375, s. 1, December 11, 
1980, Canada Gazette, Part II, December 24, 1980, in force January 1, 
1981. 


“exemptions” — [Revoked] 

History: “Exemptions” revoked by P.C. 1989-2105, subsec. 1(1), October 
19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 
1988. 

Cl. (a)(ii)(E) of “exemptions” in subsec. 100(1) added by P.C. 1988-1105, 
s. 1, June 6, 1988, Canada Gazette, Part Il, June 22, 1988, applicable to 
1987 et seq. 

Cl. (a)(ii)(B) of “exemptions” in subsec. 100(1) substituted by P.C. 1987- 
1478, s. 1, July 30, 1987, Canada Gazette, Part Il, August 19, 1987, effec- 
tive from January 1, 1986. 

Para. (b) of “exemptions” in subsec. 100(1) substituted by P.C. 1983- 
2717, subsec. 1(1), September 1, 1983, Canada Gazette, Part Il, Septem- 
ber 14, 1983, effective from January 1, 1983. 

Cls. 100(1)(a)(ii)(B), (C) of “exemptions” substituted by P.C, 1977-3520, 
December 15, 1977, Canada Gazette, Part Il, January 11, 1978, effective 
January 1, 1978. 


‘“‘pay period” includes 
(a) a day, 
(b) a week, 


(c), a two week period, 

(d) a semi-monthly period, 

(e) a month, 

(f) a four week period, 

(g) one tenth of a calendar year, or 


(h)one twenty-second of a calendar year; 


History: “Pay period” added by P.C. 1981-1557, subsec. 1(1), June 11, 
1981, Canada Gazette, Part U, June 24, 1981 effective commencing Janu- 
ary 7, C981: 


‘‘personal credits” means, in respect of a particular taxa- 
tion year, the greater of 


(a) the amount referred to in paragraph 118(1)(c) of 

the Act, and 

(b) the aggregate of the credits which the employee 

would be entitled to claim for the year under 
(i) subsections 118(1), (2) and (3) of the Act if the 
description of A in those subsections were read as 
“Ys equal to one”, 
(ii) subsections 118.3(1) and (2) of the Act if the 
description of A in subsection 118.3(1) of the Act 
were read as “is equal to one” and if subsection 
118.3(1) of the Act were read without reference to 
paragraph (c) thereof, 
(111) subsections 118:5(1) and 118.6(2) of the Act if 
subsection 118.5(1) of the Act were read without 
reference to “the product obtained when the appro- 
priate percentage for the year is multiplied by” and 
the description of A in subsection 118.6(2) of the 
Act were read as “is equal to one”, and after de- 
ducting from the aggregate of the amounts deter- 
mined under those subsections the excess over 
$3,000 of the aggregate of amounts that the em- 
ployee claims to expect to receive in the year on 
account of a scholarship, fellowship or bursary, 
(iv) section 118.8 of the Act if the formula A +B - 
C in that section were read as 


(A+ B)/C 
where 
A is the value of A in that section, 
Bis the value of B in that section, and 
C is the appropriate percentage for the year. 
(v) section 118.9 of the Act if the formula A - B in 
section 118.81 of the Act were read as 

A/B 

where 
A is the value of A set out in that section, and 
Bis the appropriate percentage for the year. 
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History: The definition “personal credits” in subsec. 100(1) amended by 
P.C. 2001-1115, subsec. 1(1), June 14, 2001, Canada Gazette, Part II, July 


4, 2001, applicable to 2001 et seg. The definition formerly read: 
“personal credits” means, in respect of a particular taxation year, the 
aggregate of 

(a) the greater of 
(i) the amount referred to in paragraph 118(1)(c) of the Act, 
and 
(1i) the aggregate of the credits which the employee would 
be entitled to claim for the year under 


(A) subsections 118(1), (2) and (3) of the Act if the 
description of A in those subsections were read as “is 
equal to one”, 

(B) subsections 118.3(1) and (2) of the Act if the 
description of A in subsection 118.3(1) of the Act were 


read as “is equal to one” and if subsection 118.3(1) of 


the Act were read without reference to paragraph (c) 
thereof, 


(C) subsections 118.5(1) and 118.6(2) of the Act if 


subsection 118.5(1) of the Act were read without refer- 


ence to “the product obtained when the appropriate 
percentage for the year is multiplied by” and the 


description of A in subsection 118.6(2) of the Act were 


read as “is equal to one’, and after deducting from the 


aggregate of the amounts determined under those sub- 


sections the excess over $500 of the aggregate of 
amounts that the employee claims to expect to receive 
in the year on account of a scholarship, fellowship or 


bursary, 
(D) section 118.8 of the Act if the formula A + B — C 
in that section were read as 
A+B 
D 


where D is the appropriate percentage for the year, and 


(E) subsection 118.9(1) of the Act if the formula A — B 
in that subsection were read as 


A 


0: 


where C is the appropriate percentage for the year, and 


(b) where the remuneration paid by the employer is pension in- 


come or qualified pension income of the employee in respect of 


which subsection 118(3) of the Act would apply if that subsec- 


tion were read without reference to subparagraphs (b)(ii) and 


(iii) thereof, a credit equal to the lesser of 
(i) $1,000, and 


(ii) the employee’s pension income or qualified pension in- 
come for the year; 


“Personal credits” substituted by P.C. 1994-372, subsec. 1(2), March 10, 


1994, Canada Gazette, March 23, 1994, effective January 1, 1993. 
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(b.1) an amount of a distribution out of or under a re- 
tirement compensation arrangement, 


(c) a retiring allowance, 
(d) a death benefit, 


(e) a benefit under a supplementary unemployment 
benefit plan, 


(f) a payment under a deferred profit sharing plan or a 
plan referred to in section 147 of the Act as a “revoked 
plan”, reduced, if applicable, by amounts determined 
under subsections 147(10.1), (11) and (12) of the Act, 


(g) a benefit under the Employment Insurance Act, 


(h) an amount that is required by paragraph 56(1)(r) of 
the Act to be included in computing a taxpayer’s in- 
come, except the portion of the amount that relates to 
child care expenses and tuition costs, 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


“Personal credits” added by P.C. 1989-2105, subsec. 1(3),; October 19, 


1989, Canada Gazette, November 8, 1989, effective July 1, 1988. 
“remuneration” includes any payment that is 
(a) in respect of 
(1) salary or wages, or 


(11) commissions or other similar amounts fixed by 
reference to the volume of the sales made or the 
contracts negotiated (referred to as “commissions” 


in this Part), 


paid to an officer or employee or former officer or 


employee, 


(a.1) in respect of an employee’s gratuities required 
under provincial legislation to be declared to the em- 


ployee’s employer, 


(b) a superannuation or pension benefit (including an 
annuity payment made pursuant to or under a superan- 


nuation or pension fund or plan), 
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(i) a payment made during the lifetime of an annuitant 
referred to in the definition “‘annuitant” in subsection 
146(1) of the Act out of or under a registered retire- 
ment savings plan of that annuitant, other than 


(i) a periodic annuity payment, or 


(11) a payment made by a person who has reasona- 
ble grounds to believe that the payment. may be de- 
ducted under subsection 146(8.2) of the Act in 
computing the income of any taxpayer, 


(j) a payment out of or under a plan referred to in sub- 
section 146(12) of the Act as an “amended plan” other 
than 


(i) a periodic annuity payment, or 


(ii) where paragraph 146(12)(a) of the Act applied 
to the plan after May 25, 1976, a payment made in 
a year subsequent to the year in which, that para- 
graph applied to the plan, or 


(j.1) a payment made during the lifetime of an annui- 
tant referred to in the definition “annuitant” in subsec- 
tion 146.3(1) of the Act under a registered retirement 
income fund of that annuitant, other than a particular 
payment to the extent that 


(i) the particular payment is in respect of the mini- 
mum amount (in this paragraph having the mean- 
ing assigned by subsection 146.3(1) of the Act) 
under the fund for a year, or 


(11) where the fund governs a trust, the particular 
payment would be in respect of the minimum 
amount under the fund for a year if each amount 
that, at the beginning of the year, is scheduled to be 
paid after the time of the particular payment and in 
the year to the trust under an annuity contract that 
is held by the trust both at the beginning of the year 
and at the time of the particular payment, is paid to 
the trust in the year, 


(k) a benefit described in section 5502, 


(1) an amount as, on account or in lieu of payment of, 
or in satisfaction of, proceeds of the surrender, cancel- 
lation or redemption of an income-averaging annuity 
contract, 


(m) in respect of an amount that can reasonably be re- 
garded as having been received, in whole or in part, as 
consideration or partial consideration for entering into 
a contract of service, where the service is to be per- 
formed in Canada, or for an undertaking not to enter 
into such a contract with another party, or 
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(n) a payment out of a registered education savings 
plan other than 


(1) a refund of payments, 
(i1) an educational assistance payment, or 


(iii) an amount, up to $50,000, of an accumulated 
income payment that is made to a subscriber, as de- 
fined in subsection 204.94(1) of the Act, or if there 
is no subscriber at that time, that is made to a per- 
son that has been a spouse or common-law partner 
of an individual who was a subscriber, if 


(A) that amount is transferred to an RRSP in 
which the annuitant is either the recipient of the 
payment or the recipient’s spouse, and 


(B) it is reasonable for the person making the 
payment to believe that that amount is deducti- 
ble for the year by the recipient of the payment 
within the limits provided for in subsection 
146(5) or (5.1) of the Act; 


History: The opening words of para. (i) of the definition “remuneration” 
in subsec. 100(1) amended to replace “subparagraph 146(1)(a)(i)” with 
“the definition “annuitant” in subsection 146(1)” by P.C. 2001-1115, sub- 
sec. 1(2), June 14, 2001, Canada Gazette, Part I, July 4, 2001, applicable 
to 2001 et seq. 


The word “spouse” replaced with “spouse or common-law partner” in sub- 
para. (n)(iii) of the definition “remuneration” in subsec. 100(1), by P.C. 
2001-957, para. 14(a), May 31, 2001, Canada Gazette, Part UH, June 20, 
2001, applicable to 2001 et seq., except that if a taxpayer and a person 
have jointly elected pursuant to s. 144 of the Modernization of Benefits 
and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 
2000 taxation year, the amendment applies to the taxpayer and the person 
in respect of the applicable taxation year et seq. 


Para. (j.1) of “remuneration” amended by P.C. 2000-184, s. 1, February 
17, 2000, Canada Gazette, Part II, March 1, 2000, applicable to 1998 et 
seq. It formerly read: 


(j.1) a payment made during the lifetime of an annuitant referred to 
in paragraph 146.3(1)(a) [146.3(1)“annuitant’] of the Act under a 
registered retirement income fund of.that annuitant, other than a 
payment to the extent that it is in respect of the minimum amount 
(within the meaning assigned by paragraph 146.3(1)(b.1) 
[146.3(1)“minimum amount’ of the Act) under the fund for a year, 


Para. (n) of “remuneration” added by P.C. 1998-2275, s. 1, December 16, 
1998, Canada Gazette, Part Ul, January 6, 1999, applicable to 1998 et seq. 


Paras. (g) and (h) of “remuneration” amended by P.C. 1998-2270, subsec. 
1(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, appli- 
cable to 1998 et seq. 


Para, (a.1) of “remuneration” added by P.C. 1998-654, subsec. 1(2), April 
23, 1998, Canada Gazette, Part Il, May 13, 1998, applicable after 1997. 


Para. (k) of “remuneration” amended by P.C. 1995-1023, s. 1, June 23, 
1995, Canada Gazette, Part H, July 12, 1995, applicable to benefits paid 
after October 1991. 


Para. (i) of “remuneration” substituted by P.C. 1991-2540, s. 1, December 
16, 1991, Canada Gazette, Part II, January 15, 1992, applicable in respect 
of payments made after 1990. 


Para. (b.1) of “remuneration” added by P.C. 1989-379, s. 1, March 9, 
1989, Canada Gazette, Part Il, March 29, 1989, applicable in respect of 
amounts paid after March 27, 1987. 


Subparas. (1)(i) and (j)(i) of “remuneration” substituted and para. (j.1) ad- 
ded by P.C. 1987-2250, s. 1, November 6, 1987, Canada Gazette, Part II, 
November 25, 1987. 


Para. (m) of “remuneration” added by P.C. 1986-1345, s..1, June 5, 1986, 
Canada Gazette, Part II, June 25, 1986, applicable to payments made after 
June 30, 1986. 


Paras. (a), (h) and (k) of “remuneration” substituted by P.C. 1983-1137, 
subsecs. 1(2) to (4), April 14, 1983, Canada Gazette, Part II, April 27, 
1983; para. (a) effective from March 30, 1983; para. (h) effective from 
August 2, 1982; para. (k) applicable with respect to benefits paid after 
1981, except that in its application to payments made after November 12, 
1981 in respect of a termination of an office or employment that occurred 
on or before that date para. (k) shall be read as follows: 


“(k) a termination payment, or” 
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Para.'(a) of “remuneration” substituted by P.C. 1980-3375, s. 1, December 
11, 1980, Canada Gazette, Part Il, December 24, 1980, in force January 1, 
1981. 


Paras, (i), (j) of “remuneration” substituted by P.C. 1980-3209, s. 1, No- 
vember 27, 1980, Canada Gazette, Part Il, December 10, 1980. 


Para. (i) of “remuneration” added, para. (j) (formerly (i)) substituted, and 
para. (j) renumbered (1) (as amended by P.C. 1980-2226, s. 1, August 27, 
1980, Canada Gazette, Part Il, September 10, 1980) by P.C. 1980-1735, s. 
1, June 26, 1980, Canada Gazette, Part II, July 9, 1980, effective com- 
mencing June 30, 1978. 


Para. (k) of “remuneration” added by P.C. 1980-1366, May 22, 1980, 
Canada Gazette, Part II, June 11, 1980. 


Para. 100(1)() of “remuneration” substituted by P.C. 1978-1038, s. 1, 
April 6, 1978, Canada Gazette, Part II, April 26, 1978. 


Para. (f) of “remuneration” substituted, paras. (h) to (j) of “remuneration” 
added by P.C. 1977-3520, December 15, 1977, Canada Gazette, Part II, 
January 11, 1978, effective January 1, 1978, para. (h) effective March 1, 
1978. 


“total remuneration” means, in respect of a taxation 
year, the total of all amounts each of which is an amount 
referred to in paragraph (a) or (a.1) of the definition 
“‘remuneration”’. 

History: “Total remuneration” amended by P.C. 1998-654, subsec. 1(1), 


April 23, 1998, Canada Gazette, Part II, May 13, 1998, applicable after 
(OOTs 


“Total remuneration” added by P.C. 1980-3375, s. 1, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


(2) [Indexing] — Where the amount of any credit re- 
ferred to in paragraph (a) or (b) of the definition “personal 
credits” in subsection (1) is subject to an annual adjust- 
ment under section 117.1 of the Act, such amount shall, 
in a particular taxation year, be subject to that annual 
adjustment. 

History: Subsec. 100(2) amended to replace “subparagraph (a)(i) or (ii)” 
with “paragraph (a) or (b)”! by P.C. 2001-1115, subsec. 1(3), June 14, 
2001, Canada Gazette, Part II, July 4, 2001, applicable to 2001 et seg. 


Subsec. 100(2) amended by P.C. 1989-2105, subsec. 1(4), October 19, 
1989, Canada Gazette, November 8, 1989, effective July 1, 1988. 


Subsec. 100(2) substituted by P.C. 1983-2717, subsec. 1(2), September 1, 
1983, Canada Gazette, Part II, September 14, 1983, effective from Janu- 
ary 1, 1983. 


Subsec. 100(2) substituted by P.C. 1981-1557, subsec. 1(2), June 11, 
1981, Canada Gazette, Part Il, June 24, 1981, effective commencing Janu- 
ary 1, 1981. 


(3) [Amounts excluded from base for withhold- 
ing] — For the purposes of this Part, where an employer 
deducts or withholds from a payment of remuneration to 
an employee one or more amounts each of which is 


(a) a contribution to or under a registered pension fund 
or plan, 

(b) dues described in subparagraph 8(1)()(v), (v) or 
(vi) of the Act paid on account of the employee, 


(b.1) a contribution by the employee under subpara- 
graph 8(1)(m.2) of the Act, 


(c) a premium under a registered retirement savings 
plan, to the extent that the employer believes on rea- 
sonable grounds that the premium is deductible under 
paragraph 60(j.1) or subsection 146(5) or (5.1) of the 
Act in computing the employee’s income for the taxa- 
tion year in which the payment of remuneration is 
made, or 

(d) an amount that is deductible under paragraph 60(b) 
of the Act, 


the balance remaining after deducting or withholding this 
amount, as the case may be, shall be deemed to be the 
amount of that payment of remuneration. 

Related Provisions: Reg. 100(3.1) — Northern Canada residents. 
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History: Paras. 100(3)(c) and (d) amended by P.C. 2001-1053, subsec. 
1(1), June 7, 2001, Canada Gazette, Part II, June 20, 2001. 


Para. 100(3)(b.1) added and (d) amended by P.C. 1997-1471, subsecs. 1(1) 
and (2), October 9, 1997, Canada Gazette, Part Il, October 29, 1997, ap- 
plicable beginning on May 1, 1997. 


Paras. 100(3)(c) and (d) added by P.C. 1994-372, subsec. 1(3), March 10, 
1994, Canada Gazette, Part II, March 23, 1994, effective January 1, 1993. 


Subsec. 100(3) substituted by P.C. 1989-2105, subsec. 1(5), October 19, 
1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance. 


1.T. Technical News: No. 19 (Retiring allowances — clarification to 
Interpretation Bulletin IT-337R3 — (d): Deductions at source. 


(3.1) [Northern residents’ deduction] — For the pur- 
poses of this Part, where an employee has claimed a de- 
duction for a taxation year under paragraph 110.7(1)(b) of 
the Act as shown on the return most recently filed by the 
employee with the employee’s employer pursuant to sub- 
section 227(2) of the Act, the amount of remuneration 
otherwise determined, including the amount deemed by 
subsection (3) to be the amount of that payment of remu- 
neration, paid to the employee for a pay period shall be 
reduced by an amount equal to the amount of the deduc- 
tion divided by the maximum number of pay periods in 
the year in respect of the appropriate pay period. 

History: Subsec. 100(3.1) substituted by P.C. 1994-372, subsec. 1(4), 


March 10, 1994, Canada Gazette, Part II, March 23, 1994, effective Janu- 
ary 1, 1993. 


Subsec. 100(3.1) added, by P.C. 1989-2105, subsec. 1(5), October 19, 
1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


(3.2) [Repealed] 


History: Subsec. 100(3.:2) repealed by P.C. 2001-1053, subsec. 1(2), June 
7, 2001, Canada Gazette, Part II, June 20, 2001. 


Subsec. 100(3.2) added by P.C. 1997-1471, subsec. 1(3), October 9, 1997, 
Canada Gazette, Part II, October 29, 1997, applicable beginning on May 
| ihe ae 7 


(4) [Establishment of the employer] — For the pur- 
poses of this Part, where an employee is not required to 
report for work at any establishment of the employer, he 
shall be deemed to report for work 


(a) in respect of remuneration that is salary, wages or 
commissions, at the establishment of the employer 
from which the remuneration is paid; or 


(b) in respect of remuneration other than salary, wages 
or commissions, at the establishment of the employer 
in the province where the employee resides at the time 
the remuneration is paid but, if the employer does not 
have an establishment in that province at that time, he 
shall, for the purposes of this paragraph, be deemed to 
have an establishment in that province. 

History: Subsec. 100(4) substituted by P.C. 1980-3375, s. 1, December 


11, 1980, Canada Gazette, Part II, December 24, 1980, in force January 1, 
1981. 


(5) [LSVCC share purchase] — For the purposes of 
this Part, where an employer deducts or withholds from a 
payment of remuneration to an employee an amount in 
respect of the acquisition by the employee of an approved 
share, as defined in subsection 127.4(1) of the Act, there 
shall be deducted from the amount determined under par- 
agraph 102(1)(e) or (2)(f), as the case may be, in respect 
of that payment the lesser of 


(a) $750, and 


(b) 15% of the amount deducted or withheld in respect 
of the acquisition of an approved share. 


Income Tax Regulations 


History: Subsec. 100(5) amended by P.C. 1998-2270, subsec. 1(2), De- 
cember 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable to 
1998 et seq. 


Subsec. 100(5) added by P.C. 1994-372, subsec. 1(5), March 10, 1994, 
Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 


Definitions [Reg. 100]: ‘accumulated income payment” —ITA 
146.1(1); “amount”, “annuity” —ITA 248(1); “appropriate percent- 
age” — ITA) 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“commissions”. — Reg. 100(1)“remuneration’*(a)(1i); “common-law _part- 


ner’ — ITA. 248(1); it” 

ing plan” —ITA 147(1), 248(1); “educational assistance payment” — 
ITA 146.1(1); “employee”, “employer” — Reg. 100(1); “income-averag- 
ing annuity contract” — ITA 248(1); “month” — Jnterpretation Act 35(1); 


“officer” —ITA 248(1); “pay period” — Reg. 100(1); “person” — ITA 
248(1); “‘personal credits’ —Reg. 100(1); “personal or living ex- 
penses” oti ; “refund of 


payments” —ITA 146.1(1); “registered education savings plan” —ITA 
146.1(1), 248(1); “registered pension fund or plan” — ITA 248(1); “regis- 
tered retirement income fund” — ITA 146.3(1), 248(1); “registered retire- 
ment savings plan’ —ITA_ 146(1), 248(1);. “remuneration” — Reg. 
100(1); “retirement compensation arrangement’, “retiring allowance”, 
“salary or wages”, “share” — ITA 248(1); “subscriber” — ITA 146.1(1); 
“supplementary unemployment benefit plan” — ITA 145(1), 248(1); “tax- 
ation year” — ITA 249; “taxpayer” — ITA 248(1); “trust? — ITA 104(1), 
248(1), (3). 


101. Deductions and remittances — Every person 
who makes a payment described in subsection 153(1) of 
the Act in a taxation year shall deduct or withhold there- 
from, and remit to the Receiver General, such amount, if 
any, as is determined in accordance with rules prescribed 
in this Part. 


Related Provisions: ITA 227 — Obligations with respect to amounts . 
withheld; Reg. Sch. I— Ranges of remuneration for Reg. 102(1)(c) and 

(d). ‘ 

History: S. 101 substituted by P.C. 1981-1557, s. 2, June 11, 1981, Can- 


ada Gazette, Part I, June 24, 1981, effective commencing January 1, 
1981. 
Definitions [Reg. 101]: “amount”, “person”, “prescribed” —ITA 


248(1); “taxation year’ —ITA 249. 


102. Periodic payments — (1) [Amount to be with- 
held] — Except as otherwise provided in this Part, the 
amount to be deducted or withheld by an employer 


(a) from any payment of remuneration (in this subsec- 
tion referred to as the “payment”) made to an em- 
ployee in his taxation year where he reports for work 
at an establishment of the employer in a province, in 
Canada beyond the limits of any province or outside 
Canada, and 


(b) for any pay period in which the payment is made 
by the employer 


shall be determined for each payment in accordance with 
the following rules: 


(c) an amount that is a notional remuneration for the 
year in respect of 


(i) a payment to the employee, and 


(11) the amount, if any, of gratuities referred to in 
paragraph (a.1) of the seins ‘remuneration” in 
subsection 100(1) 


is deemed to be the amount uy 3 by the formula 


AXB 
where 


A is the amount that is deemed for the purpose of this 
paragraph to be the mid-point of the applicable 
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range of remuneration for the pay period, as pro- 
vided in Schedule I, in which falls the total of 


(A) the payment referred to in subparagraph (i) 
made in the pay period, and 


(B) the amount of gratuities referred to in sub- 
paragraph (ii) declared by the employee for the 
pay period, and 


B_ is the maximum number of such pay periods in that 
year; 


(d) if the employee is not resident in Canada at the 
time of the payment, no personal credits will be al- 
lowed for the purposes of this subsection and, if the 
employee is resident in Canada at the time of the pay- 
ment, the employee’s personal credits for the year are 
deemed to be the mid-point of the range of amounts of 
personal credits for a taxation year as provided for in 
section 2 of Schedule I; 


(e) an amount (in this subsection referred to as the 
“notional tax for the year”) shall be computed in re- 
spect of that employee by 


(1) calculating the amount of tax payable for the 
year, as if that amount were calculated under sub- 
section 117(2) of the Act and adjusted annually 
pursuant to section 117.1 of the Act, on the amount 
determined in accordance with paragraph (c) as if 
that amount represented the employee’s amount 
taxable for that year, 


and deducting the aggregate of 


(11) the amount determined in accordance with par- 
agraph (d) multiplied by the appropriate percentage 
for the year, 


(111) an amount equal to 


(A) the amount determined in accordance with 
paragraph (c) multiplied by the employee’s pre- 
mium rate for the year under the Employment 
Insurance Act, not exceeding the maximum 
amount of the premiums payable by the em- 
ployee for the year under that Act, 


multiplied by 
(B) the appropriate percentage for the year, and 
(iv) an amount equal to 


(A) the product obtained when the difference 
between the amount determined in accordance 
with paragraph (c) and the amount determined 
under section 20 of the Canada Pension Plan 
for the year is multiplied by the employee’s 
contribution rate for the year under the Canada 
Pension Plan or under a provincial pension plan 
as defined in subsection 3(1) of that Act, not ex- 
ceeding the maximum amount of such contribu- 
tions payable by the employee for the year 
under the plan, 


multiplied by 
(B) the appropriate percentage for the year; 


(f) the amount determined in accordance with para- 
graph (e) shall be increased by, where applicable, the 
tax as determined under subsection 120(1) of the Act; 


(g) where the amount of notional. remuneration for the 
year is income earned in the Province of Quebec, the 


Reg. 
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amount determined in accordance with paragraph (e) 
shall be reduced by an amount that is the aggregate of 


(i) the amount that is deemed to be paid under sub- 
section 120(2) of the Act as if there were no other 
source of income or loss for the year, and 


(i1) the amount by which the amount referred to in 
subparagraph (i) is increased by virtue of section 
27 of the Federal-Provincial Fiscal Arrangements 
Act; and 


(h) [Revoked] 


(i) the amount to be deducted or withheld shall be 
computed by 


(i) dividing the amount of the notional tax for the 
year by the maximum number of pay periods for 
the year in respect of the appropriate pay period, 
and 


(ii) rounding the amount determined under subpar- 
agraph (i) to the nearest multiple of five cents or, if 
such amount is equidistant from two such multi- 
ples, to the higher multiple. 


Related Provisions: Reg. 102(5)—-Commission employees — 
exception. 


History: Para. 102(1)(d) amended by P.C. 2001-1115, subsec. 2(1), June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 et seq. 
The para. formerly read: 


(d) if the employee is not resident in Canada at the time of the pay- 
ment, no personal credits will be allowed for the purposes of this 
subsection and if the employee is resident in Canada at the time of 
the payment, the employee’s personal credits for the year shall be 
established as, where they fall within a range of amounts recorded 
on the return for the year referred to in subsection 107(1) that is in 
respect of 


(1) one of claim codes 2 to 10 on that return, the midpoint of the 
applicable range, or | 


(i1) claim code | on that return, the amount determined for the 
year under paragraph (a) of the definition “personal credits” in 
subsection 100(1); 


Para. 102(1)(f) amended by the said P.C. 2001-1115, subsec. 2(2), applica- 
ble to 2001 et seg. The para. formerly read: 


(f) the amount determined in accordance with paragraph (e) shall be 
increased by 


(i) where applicable, an additional tax of 52 per cent of that 
amount as provided for in subsection 120(1) of the Act, and 


(ii) an amount equal to the amount that would be determined 
under subsection 180.1(1) of the Act for the year in respect of 
the employee if the amount determined in accordance with par- 
agraph (e) were that employee’s tax payable under Part I of the 
Act for that year; 


Cl. 102(1)(e)G11)(A) amended by P.C. 1998-2270, subsec. 2(1), December 
16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 ef 
seq. 

Para. 102(1)(c) amended by P.C. 1998-654, s. 2, April 23, 1998, Canada 
Gazette, Part II, May 13, 1998, applicable after 1997. 


Subpara. 102(1)(g)(ii) amended by 1995, c. 17, subsec. 45(2), to substitute 
“Federal-Provincial Fiscal Arrangements Act’ for “Federal-Provincial 
Fiscal Arrangements and Federal Post-Secondary Education and Health 
Contributions Act’, in force April 1, 1996. 


Paras. 102(1)(d) and (e) substituted by P.C. 1994-372, subsecs. 2(1) and 
(2), March 10, 1994, Canada Gazette, Part II, March 23, 1994, effective 
January 1, 1993. 


Cls. 102(1)(e)(ii)(A), (iv)(A) amended, para. (h) revoked by P.C. 1992- 
2347, subsecs. 1(1) to (3), November 19, 1992; Canada,.Gazette, Part I, 
December 2, 1992, effective January 1, 1992. 


Cl. 102(1)(e)Gii)(A) amended by P.C. 1992-291, subsec. 1(1), February 
20, 1992, Canada Gazette, Part Il, March 11, 1992, effective as of July 1, 
1991. 


Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-1643, subsec. 1(1), September 
5, 1991, Canada Gazette, Part Il, September 25, 1991; effective January 1, 
1991. 
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Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-732, subsec. 1(1), April 18, 
1991, Canada Gazette, Part Il, May 8, 1991, effective January 1, 1990. 


Para. 102(1)(c), subpara. (1)(f)(i), and that portion of para. (1)(g) preced- 
ing subpara. (i) amended by P.C. 1991-230, subsecs. 1(1) to (3), February 
14, 1991, Canada Gazette, Part II, February 27, 1991, effective July 1, 
1989. 


Subpara. 102(1)(e)(iv) amended by P.C. 1990-432, subsec. 1(1), March 8, 
1990, Canada Gazette, Part I, March 28, 1990, effective January 1, 1989. 


Paras. 102(1)(d) to (i) substituted for 102(1)(d) to (g) by P.C. 1989-2105, 
subsec. 2(1), October 19, 1989, Canada Gazette, Part II, November 8, 
1989, effective July 1, 1988. 


Subpara. 102(1)((ii) substituted by P.C. 1988-1041, subsec. 1(1), June 2, 
1988, Canada Gazette, Part II, June 22, 1988, effective commencing Janu- 
ary 1, 1987. 


Subpara. 102(1)(g)(iii) substituted by P.C. 1988-1041, subsec. 1(2), June 
2, 1988, Canada Gazette, Part II, June 22, 1988, effective commencing 
January 1, 1988. 


Subpara. 102(1)(g)(iil) substituted by P.C. 1987-1478, subsec. 2(1), July 
30, 1987, Canada Gazette, Part Il, August 19, 1987, effective from Janu- 
ary 1, 1987. 


Subpara. 102(1)(f)(ii1) substituted by P.C. 1986-1345, subsec. 2(1), June 5, 
1986, Canada Gazette, Part II, June 25, 1986, applicable to the 1986 taxa- 
tion year. 


Cl. 102(1)(f)(Gv)(A) substituted by P.C. 1986-1345, subsec. 2(2), June 5, 
1986, Canada Gazette, Part I, June 25, 1986, effective commencing Janu- 
ary 1, 1981. 


Subpara. 102(1)(g)(iii) substituted by P.C. 1986-1345, subsec. 2(3), June 
5, 1986, Canada Gazette, Part Il, June 25, 1986, effective commencing 
January 1, 1986. 


Cl. 102(1)(f)iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, 
Canada Gazette, Part Il, May 29, 1985, effective from April 1, 1983. 


Subpara. 102(1)(g)(ii1) substituted by P.C. 1985-1645, May 16, 1985, sub- 
sec. 2(1), Canada Gazette, Part II, May 29, 1985, effective January 1, 
1984 except that, in its application to the period from January 1, 1984 to 
December 31, 1984, references to “$12,470” shall be read as references to 
“$11,920”. 


Para. 102(1)(d) substituted by P.C. 1984-3916, December 6, 1984, Can- 
ada Gazette, Part II, December 26, 1984. 

Para. 102(1)(d) substituted by P.C. 1984-3684, subsec. 1(1), November 
15, 1984, Canada Gazette, Part Il, November 28, 1984, effective from 
January 1, 1984. 


Subpara. 102(1)(f)(iii) substituted, subpara. 102(1)(f)(v) added by P.C. 
1984-3684, subsecs. 1(2) and (3), November 15, 1984, Canada Gazette, 
Part Il, November 28, 1984, effective from January 1, 1984. 


Subpara. 102(1)(f)(i) substituted by P.C. 1983-2717, subsec. 2(1), Septem- 
ber 1, 1983, Canada Gazette, Part Il, September 14, 1983, effective from 
January 1, 1983. 


All that portion of subpara. 102(1)(g)(iii) preceding clause (A) substituted 
by P.C. 1983-2717, subsec. 2(2), September 1, 1983, Canada Gazette, Part 
II, September 14, 1983, effective from January 1, 1983. 


Subparas. 102(1)(f)(1) to (iii) substituted by P.C. 1983-1137, s. 2, April 14, 
1983, Canada Gazette, Part II, April 27, 1983, effective from January 1, 
1982. 


All that portion of subpara. 102(1)(g)(iii) preceding clause (A) substituted 
by P.C. 1983-1137, subsec. 2(2), April 14, 1983, Canada Gazette, Part II, 
April 27, 1983, effective from January 1, 1982. 


Subsecs. 102(1) substituted by P.C. 1981-1557, s. 3, June 11, 1981, Can- 
ada Gazette, Part II, June 24, 1981, effective January 1, 1981. 


Remission Orders: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (reduction in withholdings for certain income re- 
lated to Quebec). 


Forms: T4001: Employers’ Guide to Payroll Deductions — Basic Infor- 
mation (guide). 


(2) [Commission employees] — Where an employee 
has elected pursuant to subsection 107(2) and has not re- 
voked such election, the amount to be deducted or with- 
held by the employer from any payment of remuneration 
(in this subsection referred to as the “payment’) that is 


(a) a payment in respect of commissions or is a com- 
bined payment of commissions and salary or wages, or 


Income Tax Regulations 


(b) a payment in respect of salary or wages where that 
employee receives a combined payment of commis- 
sions and salary or wages, 


made to that employee in his taxation year where he re- 
ports for work at an establishment of the employer in a 
province, in Canada beyond the limits of any province or 
outside Canada, shall be determined for each payment in 
accordance with the following rules: 


(c) an employee’s “estimated annual taxable income” 
shall be determined by using the formula 


A-B 
where 


A is the amount of that employee’s total remunera- 
tion in respect of the year as recorded by the em- 
ployee on the form referred to in subsection 
107(2), and 


B is the amount of that employee’s expenses in re- 
spect of the year as recorded by that employee on 
that form; 


(d) if the employee is not resident in Canada at the 
time of the payment, no personal credits will be al- 
lowed for the purposes of this subsection and if the 
employee is resident in Canada at the time of the pay- 
ment, the employee’s personal credits for the year 
shall be the total claim amount as recorded by that em- 
ployee on the return for the year referred to in subsec- 
tion 107(1); 


(e) an amount (in this subsection referred to as the 
“notional tax for the year’) shall be calculated in re- 
spect of that employee by using the formula 


C-[(D+E+F)xG]+H-I 
where 


C is the amount of tax payable for the year, calcu- 
lated as if that amount of tax were computed under 
subsection 117(2) of the Act and adjusted annually 
pursuant to section 117.1 of the Act, on the amount 
determined under paragraph (c) as if that amount 
represented the employee’s amount taxable for that 
year, 


D is the amount determined in accordance with para- 
graph (d), 


E is the amount determined in the description of A in 
paragraph (c) multiplied by the employee’s pre- 
mium rate for the year under the Employment In- 
surance Act, not exceeding the maximum amount 
of the premiums payable by the employee for the 
year under that Act, 


F is the amount determined in the description of A in 
paragraph (c) less the amount for the year deter- 
mined under section 20 of the Canada Pension 
Plan multiplied by the employee’s contribution 
rate for the year under that Act or under a provin- 
cial pension plan as defined in section 3 of that 
Act, not exceeding the maximum amount of such 
contributions payable by the employee for the year 
under the plan, 


Q 


is the appropriate percentage for the year, 


ae 


is, where applicable, the tax as determined under 
subsection 120(1) of the Act, 
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I is, where the amount of total remuneration for the 
year is income earned in the Province of Quebec, 
an amount equal to the aggregate of 


(1) the amount that would be deemed to have 
been paid under subsection 120(2) of the Act 
with respect to the employee if the notional tax 
for the year for the employee were determined 
without reference to the elements H, I and J in 
this formula and if that tax were that em- 
ployee’s tax payable under Part I of the Act for 
that year, as if there were no other source of in- 
come or loss for the year, and 


(11) the amount by which the amount referred to 
in subparagraph (1) is increased by virtue of sec- 
tion 27 of the Federal-Provincial Fiscal Ar- 
rangements Act; 


(f) the employee’s notional rate of tax for a year 1s cal- 
culated by dividing the amount determined under par- 
agraph (e) by the amount referred to in the description 
of A in paragraph (c) in respect of that employee and 
expressed as a decimal fraction rounded to the nearest 
hundredth, or where the third digit is equidistant from 


two. consecutive one-thousandths, to 


the higher 


thereof; 


(g) the amount to be deducted or withheld in respect of 
any payment made to that employee shall be deter- 


mined by multiplying the payment by the appropriate 
decimal fraction determined pursuant to paragraph (f). 
(h) [Repealed] 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
102(5) — Commission employees — exception. 


History: Paras. 102(2)(c) to (g) substituted for paras. (c) to (h), by P.C. 


2001-1115, subsec. 2(3), June 14, 2001, Canada Gazette, Part I, July 4, 


Reg. 
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graph 117(2)(c) of the Act, as adjusted annually pursu- 
ant to section 117.1 of the Act, and 


(C) 29 per cent, where the amount of the employee’s 
total remuneration for the year, less the employee’s ex- 
penses for the year as determined under subparagraph 
(i), exceeds the amount taxable referred to in paragraph 
117(2)(c) of the Act, as adjusted annually pursuant to 
section 117.1 of the Act, 


and the resulting amount shall be rounded to two places after the 
decimal, such that if the third digit is five or greater, the second 
digit will be increased by one, and if the third digit is less than five, 
the third digit will be dropped; 


(e) where the amount determined under paragraph (c) in respect of 
that employee for the year falls within a range of remuneration pro- 
vided for in section 2 of Schedule I, an amount (in this subsection 
referred to as the “notional net remuneration for the year’) shall be 
calculated in respect of that employee by deducting from the mid- 
point of that range the greater of 


(i) where the amount of that employee’s personal credits and 
expenses for the year determined under paragraph (d) falls 
within a range of personal credits and expenses provided for in 
section 3 of Schedule I, the mid-point of that range, and 


(ii) where the amount of that employee’s personal credits and 
expenses for the year determined under paragraph (d) is less 
than $1,500, $1,500; 


(f) an amount (in this subsection referred to as the “notional tax for 
the year’’) shall be calculated in respect of that employee by using 
the formula 


A-[(B+C+D)xE]+(F+G)-H 
where 


A is the amount of tax payable for the year, calculated as if that 
amount of tax were computed under subsection 117(2) of the 
Act and adjusted annually pursuant to section 117.1 of the Act, 
on the amount that would be determined in accordance with 
paragraph (e) if paragraph (d) were read without reference to 
subparagraph (ii) thereof, as if that amount represented the em- 


2001, applicable to 2001 et seg. The paras. formerly read: ployee’s amount taxable for that year, 


(c) the amount of that employee’s total remuneration in respect of 
the year as recorded by him on the form referred to in subsection 
107(2) (in this subsection referred to as “the form’) shall be 
determined; 


(d) the amount of that employee’s personal credits and expenses in 
respect of the year as recorded by that employee on the form shall 
be determined as the aggregate of 


(1) the amount that is. either 
(A) the employee’s estimated deductions for that year, or 


(B) the employee’s total actual deductions under any of 
paragraphs 8(1)(f), (h), (h.1), (i) and (j) of the Act for the 
immediately preceding year, and 


(11) the amount determined by the formula 
@ 
(A—B)x— 
D 


where 


A is the amount determined under paragraph (a) of the defini- 
tion “personal credits” in subsection 100(1), 


B is the amount referred to in paragraph 118(1)(c) of the Act, 


€@ 


is the appropriate percentage for the year, and 

Dies 

(A) 17 per cent, where the amount of the employee’s 
total remuneration for the year, less the employee’s ex- 
penses for the year as determined under subparagraph 
(1), does not exceed the amount taxable referred to in 
paragraph 117(2)(a) of the Act, as adjusted annually 
pursuant to section 117.1 of the Act, 


(B) 26 per cent, where the amount of the employee's 
total remuneration for the year, less the employee’s ex- 
penses for the year as determined under subparagraph 
(i), exceeds the amount referred to in clause (A) but 
does not exceed the amount taxable referred to in para- 
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B_ is the amount referred to in paragraph 118(1)(c) of the Act, 


C is the mid-point of the range of remuneration referred to in par- 
agraph (e) multiplied by the employee’s premium rate for the 
year under the Employment Insurance Act, not exceeding the 
maximum amount of the premiums payable by the employee 
for the year under that Act, 


D _ is the mid-point of the range of remuneration referred to in par- 
agraph (e) less the amount for the year determined under sec- 
tion 20 of the Canada Pension Plan multiplied by the em- 
ployee’s contribution rate for the year under that Act or under a 
provincial plan as defined in section 3 of that Act, not exceed- 
ing the maximum amount of such contributions payable by the 
employee for the year under the plan, 


Eis the appropriate percentage for the year, 


Fis, where applicable, an additional tax of 52 per cent of that 
amount as provided for in subsection 120(1) of the Act, 


G_ is an amount equal to the amount that would be determined 
under subsection 180.1(1) of the Act with respect to the em- 
ployee if the amount that would be the notional tax for the year 
for the employee were determined without reference to the ele- 
ments F, G and H in this formula and that tax were that em- 
ployee’s tax payable under Part I of the Act for that year, and 


H_ is, where the amount of notional net remuneration for the year 
is income earned in the Province of Quebec, an amount equal to 
the aggregate of 


(i) the amount that would be deemed to have been paid 
under subsection 120(2) of the Act with respect to the em- 
ployee if the notional tax for the year for the employee 
were determined without reference to the elements F, G and 
H in this formula and if that tax were that employee’s tax 
payable under Part I of the Act for that year, as if there 
were no other source of income or loss for the year, and 
(11) the amount by which the amount referred to in subpara- 
graph (i) is increased by virtue of section 27 of the Federal- 
Provincial Fiscal Arrangements Act; 


2) 
S 
S) 
= 
o 
— 
= 
5Q 
o 
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(g) that employee’s notional rate of tax for a year shall be expressed 
as a decimal fraction and calculated by dividing the amount of the 
notional tax for the year by the mid-point of the range of remunera- 
tion referred to in paragraph (e) in respect of that employee and 
where the quotient results in more than two digits after the decimal 
in the decimal fraction 


(i) the second digit shall be rounded to the nearest multiple of 
one hundredth, and 


(ii) where the third digit is equidistant from two such multiples, 
the second digit shall be rounded to the higher thereof; and 


(h) the amount to be deducted or withheld in respect of any payment 
made to that employee shall be determined by multiplying the pay- 
ment by the appropriate decimal fraction determined pursuant to 
paragraph (g). 


The description of C in para. 102(2)(f) amended by P.C. 1998-2270, sub- 
sec. 2(2), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable to 1998 et seq. 


Subpara. 102(2)(f)(1i) amended by 1995, c. 17, subsec. 45(2), to substitute 
“Federal-Provincial Fiscal Arrangements Act’ for “Federal-Provincial 
Fiscal Arrangements and Federal Post-Secondary Education and Health 
Contributions Act’, in force April 1, 1996. 


The description of B in subpara. 102(2)(d)(ii) and para. 102(2)(f) amended 
by P.C. 1994-1370, subsecs. I(1), (2), August 16, 1994, Canada Gazette, 
Part II, September 7, 1994. 


Cl. 102(2)(d)G)(B) amended by P.C. 1994-372, subsec. 2(3), March 10, 
1994, Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 


Subpara. 102(2)(d)(ii), paras. 102(2)(e), (f) and the opening words of (g) 
amended by P.C. 1992-2347, subsecs. 1(4)-(6), November 19, 1992, Can- 
ada Gazette, Part Il, December 2, 1992, effective January 1, 1992. 


The description of B in subpara. 102(2)(d)(ii) amended by P.C. 1992-291, 
subsec. 1(2), February 20, 1992, Canada Gazette, Part U, March 11, 1992, 
effective as of July 1, 1991. 


That portion of subpara. 102(2)(d)(ii) preceding the description of A, and 
the descriptions of C and E, amended by P.C. 1991-1643, subsecs. 1(2) to 
(4), September 5, 1991, Canada Gazette, Part Il, September 25, 1991, ef- 
fective January 1, 1991. 


That portion of subpara. 102(2)(d)(i1) preceding the description of A, and 
the descriptions of C and E, amended by P.C. 1991-732, subsecs. 1(2) to 
(4), April 18, 1991, Canada Gazette, Part Il, May 8, 1991, effective Janu- 
ary 1, 1990. 


Cl. 102(2)(f)(1)(A) amended by P.C. 1991-230, subsec. 1(4), February 14, 
1991, Canada Gazette, Part II, February 27, 1991, effective July 1, 1989. 


Subpara. 102(2)(d)(ii) amended by P.C. 1990-432, subsecs. 1(2) to (4), 
March 8, 1990, Canada Gazette, Part Il, March 28, 1990, to substitute the 
formula and the descriptions of C and E, effective January 1, 1989. 


Para. 102(2)(d) substituted, subparas. 102(2)(f)(i) to (iv) substituted for (i) 
to (v) by P.C. 1989-2105, subsecs. 2(2), (3),, October 19, 1989, Canada 
Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subpara. 102(2)(f)(iil) substituted by P.C. 1988-1041, subsec. 1(3), June 2, 
1988, Canada Gazette, Part II, June 22, 1988, effective commencing Janu- 
ary 1, 1987. 


Subpara. 102(2)(f)(i1i) substituted by P.C. 1986-1345, subsec. 2(4), June 5, 
1986, Canada Gazette, Part II, June 25, 1986, applicable to the 1986 taxa- 
tion year. 


Cl, 102(2)(Mv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, 
Canada Gazette, Part Il, May 29, 1985, effective from April 1, 1983. 


Subpara. 102(2)(d)(ii) substituted and subpara. 102(2)(d)(iii) revoked, sub- 
para. 102(2)(f)(iii) substituted and subpara. 102(2)(f)(v) added» by P.C. 
1984-3684, subsecs. 1(4)-(6), November 15, 1984, Canada Gazette, Part 
II, November 28, 1984, effective from January 1, 1984. 


Subpara. 102(2)(f)(i) substituted by P.C. 1983-2717, s. 3, September 1, 
1983, Canada Gazette, Part I, September 14, 1983, effective from Janu- 
ary 1, 1983. 


Subparas. 102(2)(f)(i) to (iii) and cl. 102(2)(d)(i)(B) substituted by P.C. 
1983-1137, subsecs. 2(3), (4), April 14, 1983, Canada Gazette, Part II, 
April 27, 1983, effective from January 1, 1982. 


Remission Orders: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (reduction in withholdings for certain income re- 
lated to Quebec). 


(3) [Revoked] 


Income Tax Regulations 


History: Subsec. 102(3) revoked by P.C. 1989-2105, subsec. 2(4), Octo- 
ber 19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 
1988. 


Subpara. 102(3)(f)(ii1) substituted by P.C. 1988-1041, subsec. 1(4), June 2, 
1988, Canada Gazette, Part II, June 22, 1988, effective commencing Janu- 
ary 1, 1987. 


Subpara. 102(3)(a)(ii) substituted by P.C. 1987- 1478, subsec. 2(2), July 
30, 1987, Canada Gazette, Part II, August 19, 1987, effective from Janu- 
ary 1, 1986. 


Subpara. 102(3)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(5), June 5, 
1986, Canada Gazette, Part II, June 25, 1986, applicable to the 1986 taxa- 
tion year. 


Para. 102(3)(a) substituted by P.C. 1985-1645, May 16, 1985, subsec. 
2(2), Canada Gazette, Part II, May 29, 1985, effective January 1, 1985. 


Para. 102(3)(d) substituted by P.C. 1985-1645, May 16, 1985, subsec. 
2(3), Canada Gazette, Part Il, May 29, 1985, effective January 1, 1985. 


Cl. 102(3)(MGv)(B) amended by P.C. 1985-1645, s..1, May 16, 1985, 
Canada Gazette, Part Il, May 29, 1985, effective from April 1, 1983. 


Subpara. 102(3)(d)(ii) substituted by P.C. 1984-3684, s. 1, November 15, 
1984, Canada Gazette, Part Il, November 28, 1984, effective from Janu- 
ary 1, 1984. 


Subpara. 102(3)(f)(iii) substituted and subpara. 102(3)(f)(v) added by P.C. 
1984-3684, s. 1, November 15, 1984, Canada Gazette, Part Il, November 
28, 1984, effective from January 1, 1984. 


Para. 102(3)(a) substituted by P.C. 1983-2717, subsec. 4(1), September 1, 
1983, Canada Gazette, Part Il, September 14, 1983, effective from Janu- 
ary 1, 1983. 


Subpara. 102(3)(f)() substituted by P.C. 1983-2717, Sites 4(2), Septem- 
ber. 1, 1983, Canada Gazette, Part Il, September 14, 1983, effective from 
January te LORS. 


Para. 102(3)(a) substituted by P.C. 1983-1137, subsec. 2(5), April 14, 
1983, Canada Gazette, Part II, April 27, 1983, effective from peel 1; 
1982. 


Subparas. 102(3)(f)(@) to (ii1) substituted by P.C. 1983-1137, subsec. 2(6), 
April 14, 1983, Canada Gazette, Part Il, April 27, 1983, effective from 
January 1, 1982. 


Subsecs. 102(2), (3) substituted by P.C. 1981-1557, s. 3, June 11, 
Canada Gazette, Part II, June 24, 1981, effective January 1, 1981. 
(4) [Revoked] 


History: Subsec. 102(4) revoked by P.C. 1981-1557, s. 3, June 11, 1981, 
Canada. Gazette, Part Il, June 24, 1981, effective January 1, 1981. 


1981, 


(5) [Commission employees — exception] — Not- 
withstanding subsections (1) and (2), no amount shall be 
deducted or withheld in the year by an employer from a 
payment of remuneration to an employee in respect of 
commissions earned by the employee in the immediately 
preceding year where those commissions were previously 
reported by the employer as remuneration of the em- 
ployee in respect of that year on an information return. 

History: Subsec. 102(5) substituted by P.C. 1989-2105, subsec. 2(5), Oc- 


tober 19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 
1, 1988. 


Subsec. 102(5) added by P.C. 1980-3375, s. 2, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


(6) [Revoked] 


History: Subsec. 102(6) revoked by P.C. 1983-1137, subsec. 2(7), April 
14, 1983, Canada Gazette, Part II, April 27, 1983, effective from January 
1, 1982. 


Subsec. 102(6) added by P.C. 1980-3375, s. 2, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


Definitions [Reg. 102]: “amount” — ITA 248(1); “amount taxable” — 
ITA 117(2); “appropriate percentage” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “commissions”, “employee”, employer’, 
—Reg. 100(1); “estimated annual taxable income’ *— Reg. 102(2)(c); 
“estimated deductions” — Reg. 100(1); “form’ —Reg. 102(2)(c); “no 
tional net remuneration for the year” — Reg: 102(2)(e); “notional tax for 
the year” — Reg. 102(1)(e), 102(2)(f); “pay period” — Reg. 100(1); “pay- 
ment” — Reg. 102(1)(a), 102(2); “personal credits’ —Reg. 100(1); 
“province” — Interpretation Act 35(1); “remuneration” (a)(11) — Reg. 


” “ee 
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100(1); “resident in Canada” —ITA 250; “salary or wages” — ITA 
248(1); “taxation year” — ITA 249; “total remuneration” — Reg. 100(1). 


103. Non-periodic payments — (1) Where a payment 
in respect of a bonus or retroactive increase in remunera- 
tion is made by an employer to an employee whose total 
remuneration from the employer (including the bonus or 
retroactive increase) may reasonably be expected not to 
exceed $5,000 in the taxation year of the employee in 
which the payment is made, the employer shall deduct or 
withhold, in the case of an employee who reports for 
work at an establishment of the employer 


(a) in any province, 10 per cent, or 


(b) in Canada beyond the limits of any province or 
outside Canada, 15 per cent, 


(c)-(n) [Repealed] 


of such payment in lieu of the amount determined under 
section 102. 
History: Paras. 103(1)(a) and (b) substituted for paras. (a) to (n) by P.C. 


2001-1175, subsec. 3(1), June’ 14, 2001, Canada Gazette, Part Il, July 4, 
2001, applicable to 2001 et seg. The paras. formerly read: 


(a) in Newfoundland, 100/162 of 15 per cent, 
(b) in Prince Edward Island, 200/313 of 15, ~ 
(c) in Nova Scotia, 200/315 of 15 per cent, 

(d) in New Brunswick, 100/157 of 15 per cent, 
(e) in Quebec, 10 per cent, 

(f) in Ontario, 200/273 of 15 per cent, 

(g) in Manitoba, 100/160 of 15 per cent, 

(h) in Saskatchewan, 100/157 of 15 per cent, 


(1) in Alberta, 100/146 of 15 per cent for the payments made during 
the period beginning on July 1, 1998 and ending on December 31, 
‘1998, and, after that period, 200/295 of 15 per cent, 


(j) in British Columbia, 100/150 of 15 per cent for the payments 
made during the period beginning on July 1, 1998 and ending on 
December 31, 1998, and, after that period, 200/299 of 15 per cent, 


(k) in the Yukon Territory, 100/148 of 15 per cent, 
(1) in the Northwest Territories, 100/145 of 15 per cent, 
(m) in Nunavut, 100/145 of 15 per cent, or 


(n) in Canada beyond the limits of any province or outside Canada, 
15 per cent, 


Para. 103(1)(a), subparas. 103(4)(a)(i), (b)G) and (c)(i), amended by P.C. 
2000-1334, subsecs. 1(1), (7), (13) and (19), August 23, 2000, Canada 
Gazette, Part [1, September 13, 2000, deemed to have come into force Jan- 
uary 1, 2000. 


Paras. 103(1)(b), (d), (f), (h) and (k), subparas. 103(4)(a)(i1), (iv), (vi), 
(vili) and (xi), (b)(i1), (iv), (v1), (viil) and (xi), and (c)(ii), Gv), (vi), (vill) 
and (xi), amended by the said P.C. 2000-1334, subsecs. 1(2)-(6), (8)—(12), 
(14)+(18), (20)-(24), deemed to have come into force July 1, 2000. 


Paras. 103(1)(b), (f) and (g) amended by P.C. 1999-2205, subsecs. 1(1), 
(3), December 16, 1999, Canada Gazette, Part UI, January 5, 2000, effec- 
tive from July 1, 1999, 

Para. 103(1)(d) amended by the said P.C. 1999-2205, subsec. 1(2), effec- 
tive from January 1, 1999. 

Para. 103(1)(m) added, and (n) renumbered from (m), by the said P.C. 
1999-2205, subsec. 1(4), effective from April 1, 1999. 

Para. 103(1)(j) amended by P.C. 1998-2271, subsec. 1(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, effective from January |, 
1998. 

Paras. 103(1)(a) to (d), (f) to (1) (Gj) as amended by subsec. 1(2)) amended 
by the said P.C. 1998-2271, subsecs. 1(1), (3), effective from July 1, 1998. 
Paras. 103(1)(c), (d) and. (f) amended by P.C. 1997-1744, subsecs. 1(1), 
(2), November 27, 1997, Canada Gazette, Part Il, December 10, 1997, 
effective from July 1, 1997. 

Paras. 103(1)(f) and (j) amended by P.C. 1997-290, subsecs. 1(1), (2), 
March 4, 1997, Canada Gazette, Part Il, March 19, 1997, effective from 
January 1, 1997. 
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Paras. 103(1)(f) and (i) amended by P.C. 1996-1557, subsecs. 1(1), (2), 
October 8, 1996, Canada Gazette, Part Il, October 30, 1996, effective 
from July 1, 1996, 


Para. 103(1)(h) amended by P.C. 1996-500, subsec. 1(1), April 16, 1996, 
Canada Gazette, Part II, May 1, 1996, effective commincing July 1, 1995. 


Paras. 103(1)(d), (f) and (k) amended by P.C. 1994-1370, subsecs. 2(1) to 
(3), August.16, 1994, Canada Gazette, Part II, September 7, 1994, effec- 
tive from July 1, 1993. 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1994-372, subsecs. 
3(1), (2), March 10, 1994, Canada Gazette, Part I, March 23, 1994, effec- 
tive from January 1, 1993. 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1993-1552, July 21, 
1993, Canada Gazette, Part II, August 11, 1993, effective from July 1, 
1992. 


Para. 103(1)(b) amended by P.C. 1992-2347, subsec. 2(1), November 19, 
1992, Canada Gazette, Part Il, December 2, 1992, effective January 1, 
1992... 


Para. 103(1)(b) amended by P.C. 1992-291, subsec. 2(1); February 20, 
1992, Canada. Gazette, Part Il, March 11, 1992, effective as of July 1, 
1991. 


Paras. 103(1)(c), (1) amended by P.C. 1991-1643, subsec. 2(1), September 
5, 1991, Canada Gazette, Part Il, September 25, 1991, effective commenc- 
ing January 1, 1991. 


Paras. 103(1)(a), (f) (g) amended effective January 1, 1990, (c), (I) 
amended effective July 1, 1990, by P.C. 1991-732, subsecs. 2(1) to (4), 
April 18, 1991, Canada Gazette, Part II, May 8, 1991. 


Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1991-230, subsecs. 
2(1) and (2), February 14, 1991, Canada Gazette, Part I, February 27, 
1991, effective July 1, 1989. 


Paras. 103(1)(b), (f) and () substituted by P.C. 1990-432, subsecs. 2(1) to 
(3), March 8, 1990, Canada Gazette, Part Il, March 28, 1990, effective 
January 1, 1989. . 


Paras. 103(1)(b), (d), (f), (2) substituted by P.C. 1989-2105, subsecs. 3(1) 
to (4), October 19, 1989, Canada Gazette, Part Il, November 8, 1989, ef- 
fective July 1, 1988. 


Paras. 103(1)(@) and (j) substituted by P.C. 1988-1041, subsec. 2(1), June 
yh 1988, Canada Gazette, Part Il, June 22, 1988, effective January 1, 1988. 


Paras. 103(1)(g) to G) substituted by P.C, 1988-309, subsec. 1(1), Febru- 
ary 25, 1988, Canada Gazette, Part Il, March 16, 1988, effective July 1, 
1987. 


Para. 103(1)(b) substituted by P.C. 1987-1478, subsec. 3(1), July 30, 1987, 
Canada Gazette, Part Il, August 19, 1987, effective January 1, 1987. 


Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1987-827, subsecs. 
1(1) and (2), April 30, 1987, Canada ‘Gazette, Part Il, May 13, 1987, ef- 
fective July 1, 1986. 


Paras. 103(1)(f) and (j) substituted by P.C. 1986-1345, subsecs. 3(1) and 
3(2), June 5, 1986, Canada Gazette, Part I, June 25, 1986, effective Janu- 
ary 1, 1986. 


Para. 103(1)(h) substituted by P.C. 1985-2956, subsec. 1(1), October 3, 
1985, Canada Gazette, Part II, October 16, 1985, effective July 1, 1985. 


Paras. 103(1)(d), (i), (kK) substituted by P.C. 1984-3684, subsecs. 2(1) to 
(3), November 15, 1984, Canada Gazette, Part I, November 28, 1984, 
effective January 1, 1984. 


Paras. 103(1)(d) and (k) substituted by P.C. 1984-775, subsecs. 1(1) and 
(2), March 8, 1984, Canada Gazette, Part Il, March 21, 1984, effective 
July 1, 1983. 


Paras. 103(1)(c) and (d) substituted by P.C. 1983-2717, subsec. 5(1), Sep- 
tember 1, 1983, Canada Gazette, Part II, September 14, 1983, effective 
January 1, 1983. 


Paras. 103(1)(a), (c) and (d) substituted by P.C. 1983-1195, subsecs. 1(1) 
and 1(2), April 21, 1983, Canada‘ Gazette, Part Il, May 11, 1983, effective 
July 1, 1982. 


Paras. 103(1)(a) to (d), (f) to (1) substituted by P.C. 1983-1137, subsecs. 
3(1) and 3(2), April 14, 1983, Canada Gazette, Part II, April 27, 1983, 
effective from January 1, 1982. 


Paras. 103(1)(f), (h), (k)-(m) substituted by P.C. 1981-1557, subsecs. 
4(1)-(3), June 11, 1981, Canada Gazette, Part Il, June 24, 1981, paras. 
103(1)(f), (h) in force July 1, 1981, paras. 103(1)(k)—(m) effective January 
1, 1981. 

Paras. 103(1)(b), (k) substituted by P.C. 1980-3375, s. 3, December 11, 
1980, Canada Gazette, Part Il, December 24, 1980, in force January 1, 
1981. 


1831] 


N 
q 
fo) 
Ss 
& 
= 
Go 
d 
pM 


Reg. 
S. 103(1) 


Para. 103(1)(b) substituted by P.C. 1980-2226, s. 3, August 27, 1980, 
Canada Gazette, Part Il, September 10, 1980, effective July 1, 1980. 
Para. 103(1)(j) substituted by P.C. 1979-2622, September 27, 1979, Can- 
ada Gazette, Part II, October 10, 1979, effective July 1, 1979. 

Paras. 103(1)(d), (h) substituted by P.C. 1979-1258, April 11, 1979, Can- 
ada Gazette, Part Il, May 9, 1979, effective January 1, 1979. 

Para. 103(1)(h) substituted by P.C. 1978-2461, August 9, 1978, Canada 
Gazette, Part II, August 23, 1978, effective July 1, 1978. 

Para. 103(1)(g) substituted by P.C. 1978-1585, May 11, 1978, Canada 
Gazette, Part II, May 24, 1978, effective March 1, 1978. 


Paras. 103(1)(d), (h), (k) substituted, para. 103(1)(1) added, by P.C. 1978- 
1038, April 6, 1978, Canada Gazette, Part II, April 26, 1978. 


Remission Orders: /Jncome Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (reduction in withholdings for certain income re- 
lated to Quebec). 


(2) [Bonus] — Where a payment in respect of a bonus is 
made by an employer to an employee whose total remu- 
neration from the employer (including the bonus) may 
reasonably be expected to exceed $5,000 in the taxation 
year of the employee in which the payment is made, the 
amount to be deducted or withheld therefrom by the em- 
ployer is 

(a) the amount determined under section 102 in re- 

spect of an assumed remuneration equal to the aggre- 

gate of 


(i) the amount of regular remuneration paid by the 
employer to the employee in the pay period in 
which the remuneration is paid, and 


(11) an amount equal to the bonus payment divided 
by the number of pay periods in the taxation year 
of the employee in which the payment is made 


minus 


(b) the amount determined under section 102 in re- 
spect of the amount of regular remuneration paid by 
the employer to the employee in the pay period 


multiplied by 


(c) the number of pay periods in the taxation year of 
the employee in which the payment is made. 


(3) [Retroactive pay increase] — Where a payment 
in respect of a retroactive increase in remuneration is 
made by an employer to an employee whose total remu- 
neration from the employer (including the retroactive in- 
crease) may reasonably be expected to exceed $5,000 in 
the taxation year of the employee in which the payment is 
made, the amount to be deducted or withheld therefrom 
by the employer is 

(a) the amount determined under section 102 in re- 

spect of the new rate of remuneration 


minus 
(b) the amount determined under section 102 in re- 
spect of the previous rate of remuneration 

multiplied by 


(c) the number of pay periods in respect of which the 
increase in remuneration is retroactive. 


(4) [Lump sum payment] — Subject to subsection (5), 
where a lump sum payment is made by an employer to an 
employee who is a resident of Canada, 


(a) if the payment does not exceed $5,000, the em- 
ployer shall deduct or withhold therefrom, in the case 
of an employee who reports for work at an establish- 
ment of the employer 

(1) in Quebec, 5 per cent, 


(ii) in any other province, 7 per cent, or 


Income Tax Regulations 


(iii) in Canada beyond the limits of any province or 
outside Canada, 10 per cent, 
(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined 
under section 102; 


(b) if the payment exceeds $5,000 but does not exceed 
$15,000, the employer shall deduct or withhold there- 
from, in the case of an employee who reports for work 
at an establishment of the employer 

(i) in Quebec, 10 per cent, 

(11) in any other province, 13 per cent, or 

(ii1) in Canada beyond the limits of any province or 

outside Canada, 20 per cent, 

(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined 
under section 102; and 


(c) if the payment exceeds $15,000, the employer shall 
deduct or withhold therefrom, in the case of an em- 
ployee who reports for work at an establishment of the 
employer 

(1) in Quebec, 15 per cent, 

(11) in any other province, 20 per cent, or 

(i11) in Canada beyond the limits of any province or 

outside Canada, 30 per cent, 

(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined 
under section 102. 


History: Subparas. 103(4)(a)(i) to (iii) substituted for subparas. (i) to 
(xiv), by P.C. 2001-1115, subsec. 3(2), June 14, 2001, Canada Gazette, 
Part II, July 4, 2001, applicable to 2001 et seg. The subparas. formerly 
read: 


(i) in Newfoundland, 100/162 of 10 per cent, 

(ii) in Prince Edward Island, 200/313 of 10 per cent, 
(iii) in Nova Scotia, 200/315 of 10 per cent, 

(iv) in New Brunswick, 100/157 of 10 per cent, 

(v) in Quebec, 5 per cent, 

(vi) in Ontario, 200/273 of 10 per cent, 

(vii) in Manitoba, 100/160 of 10 per cent, 

(viii) in Saskatchewan, 100/157 of 10 per cent, 


(ix) in Alberta, 100/146 of 10 per cent for the payments made dur- 
ing the period beginning on July 1, 1998 and ending on December 
31, 1998, and, after that period, 200/295 of 10 per cent, 


(x) in British Columbia, 100/150 of 10 per cent for the payments 
made during the period beginning on July 1, 1998 and ending on 
December 31, 1998, and, after that period, 200/299 of 10 per cent, 


(xi) in the Yukon Territory, 100/148 of 10 per cent, 
(xii) in the Northwest Territories, 100/145 of 10 per cent, 
(xii) in Nunavut, 100/145 of 10 per cent, or 


(xiv) in Canada beyond the limits of any province or outside Can- 
ada, 10 per cent, 


Subparas. 103(4)(b)(i) to (iii) substituted for subparas. (i) to (xiv), by the 
said P.C. 2001-1115, subsec. 3(3), applicable to 2001 et seg. The subparas. 
formerly read: 


(i) in Newfoundland, 100/162 of 20 per cent, 

(ii) in Prince Edward Island, 200/313 of 20 per cent, 
(iii) in Nova Scotia, 200/315 of 20 per cent, 

(iv) in New Brunswick, 100/157 of 20 per cent, 

(v) in Quebec, 10 per cent, 

(vi) in Ontario, 200/273 of 20 per cent, 

(vii) in Manitoba, 100/160 of 20 per cent, 

(villi) in Saskatchewan, 100/157 of 20 per cent, 
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(ix) in Alberta, 100/146 of 20 per cent for the payments made dur- 
ing the period beginning on July 1, 1998 and ending on December 
31, 1998, and, after that period, 200/299 of 20 per cent, 


(x) in British Columbia, 100/150 of 20 per cent for the payments 
made during the period beginning on July 1, 1998 and ending on 
December 31, 1998, and, after that period, 200/299 of 20 per cent, 
(xi) in the Yukon Territory, 100/148 of 20 per cent, 

(xii) in the Northwest Territories, 100/145 of 20 per cent, 

(xii1) in Nunavut, 100/145 of 20 per cent, or 


(xiv) in Canada beyond the limits of any province or outside Can- 
ada, 20 per cent, 


Subparas. 103(4)(c)(i) to (iii) substituted for subparas. (i) to (xiv), by the 
said P.C. 2001-1115, subsec. 3(4), applicable to 2001 et seg. The subparas. 
formerly read: 


(i) in Newfoundland, 100/162 of 30 per cent, 

(ii) in Prince Edward Island, 200/313 of 30 per cent, 
(iii) in Nova Scotia, 200/315 of 30 per cent, 

(iv) in New Brunswick, 100/157 of 30 per cent, 

(v) in Quebec, 15 per cent, 

(vi) in Ontario, 200/273 of 30 per cent, 

(vii) in Manitoba, 100/160 of 30 per cent, 

(viii) in Saskatchewan, 100/157 of 30 per cent, 


(ix) in Alberta, 100/146 of 30 per cent for the payments made dur- 
ing the period beginning on July 1, 1998 and ending on December 
31, 1998, and, after that period, 200/295 of 30 per cent, 


(x) in British Columbia, 100/150 of 30 per cent for the payments 
made during the period beginning on July 1, 1998 and ending on 
December 31, 1998, and, after that period, 200/299 of 30 per cent, 


(xi) in the Yukon Territory, 100/148 of 30 per cent, 
(x11) in the Northwest Territories, 100/145 of 30 per cent, 
(xiil) in Nunavut, 100/145 of 30 per cent, or 


(xiv) in Canada beyond the limits of any province or outside Can- 
ada, 30 per cent, 


Paras. 103(4)(a)(i1), (vi) and (vii), (b)(i), (vi) and (vii), (c)(i1), (vi) and 
(vii), amended by P.C. 1999-2205, subsecs. 1(5), (7), (9), (11), (13) and 
(15), December 16, 1999, Canada Gazette, Part II, January 5, 2000, effec- 
tive from July 1, 1999. 


Paras. 103(4)(a)(iv),. (b)(iv) and (c)Gv) amended by the said P.C. 1999- 
2205, subsecs. 1(6), (10) and (14), effective from January 1, 1999. 


Paras. 103(4)(a)(xiii), (b)(xili) and (c)(xiii) added, and (a)(xiv), (b)(xiv) 
and (c)(x1v) renumbered from (a)(xiii), (b)(xiii), and (c)(xi1i), respectively, 
by the said P.C. 1999-2205, subsecs. 1(8), (12) and (16), effective from 
April 1, 1999. 


Subparas. 103(4)(a)(x), (b)(x) and (c)(x) amended by P.C. 1998-2271, 
subsecs. 1(5), (8) and (11), December 16, 1998, Canada Gazette, Part II, 
January 6, 1999, effective from January 1, 1998. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), 103(4)(b)(@) to (iv) and (vi) 
to (xii), and 103(4)(c)(i) to (iv) and (vi) to (xii) amended by the said P.C. 
1998-2271, subsecs. 1(4), (6), (7), (9), (10) and (12), effective from July 1, 
1998. 


Subparas. 103(4)(a)(iii), Gv) and (vi), 103(4)(b)~ii), (iv) and (vi), and 
103(4)(c)Gii), (iv) and (vi) amended by P.C. 1997-1744, subsecs. 1(3) to 
(8), November 27, 1997, Canada Gazette, Part II, December 10, 1997, 
effective from July 1, 1997. 


Subparas. 103(4)(a)(vi),  (a)(x), 103(4)(b)(v1), (b)(x), and subpara. 
103(4)(c)(vi), (c)(x) amended by P.C. 1997-290, subsecs. 1(3) to (8), 
March 4, 1997, Canada Gazette, Part II, March 19, 1997, effective com- 
mencing January 1, 1997. 


Subparas. 103(4)(a)(vi), (a)(x), 103(4)(b)(vi), (b)(x),. and subpara. 
103(4)(c)(vi), (c)(x) amended by P.C. 1996-1557, subsecs. 1(3) to (8), Oc- 
tober 8, 1996, Canada Gazette, Part Il, October 30, 1996, effective com- 
mencing July 1, 1996. 


Subpara. 103(4)(a)(viii), subpara. 103(4)(b)(viii), and ~~ subpara. 
103(4)(c)(viii), amended by P.C. 1996-500, subsecs. 1(2) to (4), April 16, 
1996, Canada Gazette, Part Il, May 1, 1996, effective commencing July I, 
1995. 


Subparas. 103(4)(a)(iv), (vi) and (xi), subparas. 103(4)(b)(iv), (vi) and 
(xi), subparas. 103(4)(c)(iv), (vi) and (xi), amended by P.C. 1994-1370, 
subsecs. 2(4) to (12), August 16, 1994, Canada Gazette, Part I, Septem- 
ber 7, 1994, effective from July 1, 1993. 
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Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) 
amended by P.C. 1994-372, subsecs. 3(3) to (8), March 10, 1994, Canada 
Gazette, Part II, March 23, 1994, effective from January 1, 1993. 


Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) 
amended by P.C, 1993-1552, July 21, 1993, Canada Gazette, Part II, Au- 
gust 11, 1993, effective from July 1, 1992. 


Subparas. 103(4)(a)(ii), (b)(ii), (c)(ii) amended by P.C. 1992-2347, sub- 
secs. 2(2) to (4), November 19, 1992, Canada Gazette, Part Il, December 
2, 1992, effective January 1, 1992. 


Subpara. (11) of paras. 103(4)(a), (b), (c) amended by P.C. 1992-291, s. 2, 
February 20, 1992, Canada Gazette, Part Il, March 11, 1992, effective 
July 1, 1991. 


Subparas. (iii) and (xii) of paras. 103(4)(a), (b), (c) amended by P.C. 1991- 


1643, subsecs. 2(3) to (8), September 5, 1991, Canada Gazette, Part II, 


September 25, 1991, effective January 1, 1991. 


Subparas. (i), (vi), (vil) of paras. 103(4)(a), (b) and (c) amended effective 
January 1, 1990, subparas. (iii), (xii) of those paras. amended effective 
July 1, 1990, by P.C. 1991-732, subsec. 2(5) to (16), April 18, 1991, Can- 
ada Gazette, Part II, May 8, 1991. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), (4)(b)() to (iv) and (vi) to 
(xii), and (4)(c)(i) to (iv) and (vi) to (xii) substituted by P.C. 1991-230, 
subsecs. 2(3) to (8), February 14, 1991, Canada Gazette, Part I, February 
27, 1991, effective July 1, 1989. 


Subparas. 103(4)(a)(ii), (vi), (ix), (b)(ii), (vi), (ix), (c)(i1), (vi), (ix) substi- 
tuted by P.C. 1990-432, subsecs. 2(4) to (12), March 8, 1990, Canada Ga- 
zette, Part Il, March 28, 1990, effective January 1, 1989. 


Subparas. 103(4)(a)(11), (iv), (vi), (ix), (b)(Gi), (iv), (vi), (ix), (c)Gi), (iv), 
(vi), (ix) substituted by P.C. 1989-2105, subsecs. 3(5) to (16), October, 19, 
1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subparas. 103(4)(a)(ix) and (x), (b)(ix) and (x), (c)(ix) and (x) substituted 
by P.C. 1988-1041, subsecs. 2(2) to (4), June 2, 1988, Canada Gazette, 
Part Il, June 22, 1988, effective January 1, 1988. 


Subparas. 103(4)(a)(vii) to (x), (b)(vii) to (x), (c)(vii) to (x) substituted by 
P.C. 1988-309, subsecs. 1(2) to-(4), February 25, 1988, Canada Gazette, 
Part Il, March 16, 1988, effective July 1, 1987. 


Subparas. 103(4)(a)(ii), (b)(11), (c)(ii) substituted by P.C. 1987-1478, sub- 
secs. 3(2) to (4), July 30, 1987, Canada Gazette, Part Il, August 19, 1987, 
effective January 1, 1987. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (x11), (b)(i) to (iv) and (vi) to (xii), 
and (c)(i) to (iv) and (vi) to (xii) substituted by P.C. 1987-827, subsecs. 
1(3) to (8), April 30, 1987, Canada Gazette, Part I, May 13, 1987, effec- 
tive July 1, 1986. 


Subparas. 103(4)(a)(vi), (x), (4)(b)(vi), (x), (4)(C)(vi), (x) substituted by 
P.C. 1986-1345, subsecs. 3(3) to 3(8), June 5, 1986, Canada Gazette, Part 
II, June 25, 1986, effective January 1, 1986. 


Subparas. 103(4)(a)(viii), (b)(viii), (c)(vill) substituted by P.C. 1985-2956, 
subsecs. 1(2)-(4), October 3, 1985, Canada Gazette, Part Il, October 16, 
1985, effective July 1, 1985. 


Subparas. 103(4)(a)(iv), (ix), (xi), 103(4)(b)(iv), (ix), (xi), 103(4)(c)(v), 
(ix), (xi) substituted by P.C. 1984-3684, subsecs. 2(4) to (12), November 
15, 1984, Canada Gazette, Part Il, November 28, 1984, effective January 
1, 1984. 


Subparas. 103(4)(a)(iv) and (xi), 103(4)(b)(v) and (xi), 103(4)(c)(iv) and 
(xi) substituted by P.C. 1984-775, subsecs. 1(3) to’ 1(8), March 8, 1984, 
Canada Gazette, Part Il, March 21, 1984, effective July 1, 1983. 


Subparas. 103(4)(a)(i1i) and (iv), 103(4)(b)(Gi1) and (iv), 103(4)(c)(ii) and 
(iv) substituted by P.C. 1983-2717, subsecs. 5(2) to (4), September 1, 
1983, Canada Gazette, Part I, September 14, 1983, effective January 1, 
1983. 


Subparas. 103(4)(a)(i), (iii), (iv), 103(4)(b)@), (iii), Civ), 103(4)(c)@), (iii), 
(iv) substituted by P.C. 1983-1195, subsecs. 1(3) to 1(8), April 21, 1983, 
Canada Gazette, Part Il, May 11, 1983, effective July 1, 1982. 


Subparas. 103(4)(a)(i) to (iv), (vi) to (xii), 103(4)(b)() to (iv), (vi) to (xii), 
103(4)(c)(i) to (iv), (vi) to (xii) substituted by P.C. 1983-1137, subsecs. 
3(3) to 3(8), April 14, 1983, Canada Gazette, Part Il, April 27, 1983, ef- 
fective January 1, 1982. 


Subparas. 103(4)(a)(vi), (viii), (xi)—(xiii), (b)(v1), (vill), (xi)—(xiii), (c)(v1), 
(vill), (xi)—(xili) substituted by P.C. 1981-1557, subsecs. 4(4)—(12), June 
11, 1981, subparas. 103(4)(a)(vi), (viii), (b)(vi), (vill), (C)(vi), (vill) an 
force July 1, 1981, subparas. 103(4)(a)(xi)—(xill),  (b)(x1)—(xili), 
(c)(x1)—(xili) effective January 1, 1981. 
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Subparas. 103(4)(a)(ii), (xi); (b)(ii), (xi); (€)(i), (xi) substituted by P.C. 
1980-3375, s. 3(3)-(8), December 11, 1980, Canada Gazette, Part II, De- 
cember 24, 1980, in force January 1, 1981. 

Subparas. 103(4)(a)(ii), (b)(ii), (c)(i1) substituted by P.C. 1980-2226, s. 3, 
August 27, 1980, Canada Gazette, Part I, September 10, 1980, effective 
July 1, 1980. 

Subparas. 103(4)(a)(x), (b)(x), (c)(x), substituted by P.C. 1979-2622, Sep- 
tember 27, 1979, Canada Gazette, Part Il, October 10, 1979, effective July 
1, 1979. 

Subparas. 103(4)(a)(iv), (viii), (b)(iv), (vili), (c)(iv), (vill), substituted by 
P.C. 1979-1258, April 11, 1979, Canada Gazette, Part Il; May 9, 1979, 
effective January 1, 1979. 

Subparas. 103(4)(a)(vili), (b)(vili), (c)(viii), substituted by P.C. 1978- 
2461, August 9, 1978, Canada Gazette, Part Il, August 23, 1978, effective 
July 1, 1978. 

Subparas. 103(4)(a)(vii), (b)(vii), (c)(vii), substituted by P.C. 1978-1585, 
May 11, 1978, Canada Gazette, Part Il, May 24, 1978, effective March 1, 
1978. 

Subparas. 103(4)(a)(iv), (viii), (xi), (b)(iv), (viii), (xi), (c)(iv), (viii), (xi) 
substituted, subparas. 103(4)(a)(xii), (b)(x1i), (c)(xii) added, by P.C. 1978- 
1038, April 6, 1978, Canada Gazette, Part II, April 26, 1978. 

All that portion of subsection 103(4) preceding para. (a) substituted by 
P.C. 1977-3520, December 15, 1977, Canada Gazette, Part II, January 11, 
1978, effective January 1, 1978. 

Remission Orders: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204 (reduction in withholdings for certain income re- 
lated to Quebec). 


Forms: T1036: Home buyers” plan — request to withdraw funds from an 
RRSP. 


(5) [Lump sum pension payment] — Where the pay- 
ment referred to in subsection (4) would be pension in- 
come or qualified pension income of the employee in re- 
spect of which subsection 118(3) of the Act would apply 
if the definition “pension income” in subsection 118(7) of 
the Act were read without reference to subparagraphs 
(a)(ii) and (111) thereof, the payment shall be deemed to be 
the amount of the payment minus 


(a) where the payment does not exceed the amount 
taxable referred to in paragraph 117(2)(a) of the Act, 
as adjusted annually pursuant to section 117.1 of the 
Act, the lesser of $1,000 and the amount of the 
payment; 


(b) where the payment exceeds the amount referred to 
in paragraph (a) but does not exceed $61,509, $727; 


(c) where the payment exceeds $61,509 but does not 
exceed $100,000, $615; and 


(d) where the payment exceeds $100,000, $552. 


History: Paras. 103(5)(b) to (d) substituted for paras. (b) and (c) by P.C. 
2001-1115, subsec. 3(5), June 14, 2001, Canada Gazette, Part II, July 4, 
2001, applicable to 2001 et seg. Paras. (b) and (c) formerly read: 


(b) where the payment exceeds the amount referred to in paragraph 
(a) but does not exceed the amount taxable referred to in paragraph 
117(2)(c) of the Act, as adjusted annually pursuant to section 117.1 
of the Act, $654; and 


(c) where the payment exceeds the amount taxable referred to in 
paragraph 117(2)(c) of the Act, as adjusted annually pursuant to 
section 117.1 of the Act, $586. 


Paras. 103(5)(a) to (c) amended by P.C. 1992-2347, subsec. 2(5), Novem- 
ber 19, 1992, Canada Gazette, Part II, December 2, 1992, effective Janu- 
ary 1, 1992. 


Paras. 103(5)(a) to (c) amended by P.C. 1991-1634, subsec. 2(9), Septem- 
ber 5, 1991, Canada Gazette, Part II, September 25, 1991, effective com- 
mencing January 1, 1991. 


Paras. 103(5)(a) to (c) amended by P.C. 1991-732, subsec. 2(17), April 18, 
1991, Canada Gazette, Part Il, May 8, 1991, effective January 1, 1990. 
Paras. 103(5)(a), (b), (c) substituted by P.C. 1990-432, subsec. 2(13), 


March 8, 1990, Canada Gazette, Part Il; March 28, 1990, effective Janu- 
ary 1, 1989. 
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Subsec. 103(5) substituted by P.C. 1989-2105, subsec. 3(17), October 19, 
1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


That portion of subsec. 103(5) preceding para. (a) substituted by P.C. 
1987-2250, subsec. 2(1), November 6, 1987, Canada Gazette, Part I, No- 
vember 25, 1987. 


That portion of subsec. 103(5) preceding paragraph (a) substituted by P.C. 
1983-2717, subsec. 5(5), September 1, 1983, Canada Gazette, Part II, 
September 14, 1983, effective January 1, 1983. 


(6) [“Lump sum payment”] — For the purposes of 
subsection (4), a “lump sum payment” means a payment 
that is 


(a) a payment described in subparagraph 40(1)(a)(i) or 
(iii) or paragraph 40(1)(c) of the Income Tax Applica- 
tion Rules, 


(b) a payment under a deferred profit sharing plan or a 
plan referred to in section 147 of the Act as a “revoked 
plan’, except a payment referred to in subparagraph 
147(2)(k)(v) of the Act, 


(c) a payment made during the lifetime of an annuitant 
referred to in the definition “annuitant” in subsection 
146(1) of the Act out of or under a registered retire- 
ment savings plan of that annuitant, other than 


(i) a periodic annuity payment, or 


(11) a payment made by a person who has reasona- 
ble grounds to believe that the payment may be de- 
ducted under subsection 146(8.2) of the Act in 
computing the income of any taxpayer, 


(d) a payment out of or under a plan referred to in sub- 
section 146(12) of the Act as an “amended plan” other 
than 


(i) a periodic annuity payment, or 


(11) where paragraph 146(12)(a) of the Act applied 
to the plan after May 25, 1976, a payment made in 
a year subsequent to the year in which that para- 
graph applied to the plan, 


(d.1) a payment made during the lifetime of an annui- 
tant referred to in the definition “annuitant” in subsec- 
tion 146.3(1) of the Act under a registered retirement 
income fund of that annuitant, other than a payment to 
the extent that it is in respect of the minimum amount 
(within the meaning assigned by subsection 146.3(1) 
of the Act) under the fund for a year, 


(e) a retiring allowance, 


(f) a payment of an amount as, on account or in lieu of 
payment of, or in satisfaction of, proceeds of the sur- 
render, cancellation or redemption of an income-aver- 
aging annuity contract, or 


(g) a payment described in paragraph (n) of the defini- 
tion “remuneration” in subsection 100(1). 


Related Provisions: Reg. 100(3)(c) — No source withholding required 
where amount paid directly to employee’s RRSP by employer. 


History: The opening words of para. 103(6)(c) amended to replace “‘sub- 
paragraph 146(1)(a)()” with “the definition “annuitant” in. subsection 
146(1)” by P.C. 2001-1115, subsec. 3(6), June 14, 2001, Canada Gazette, 
Part Il, July 4, 2001, applicable to 2001 et seq. 


Para. 103(6)(d.1) amended by the said P.C. 2001-1115, subsec. 3(7), ap- 
plicable to 2001 et seg. The para. formerly read: 


(d.1) a payment made during the lifetime of an annuitant referred to 
in paragraph 146.3(1)(a) [146.3(1)“annuitant’] of the Act under a 
registered retirement income fund of that annuitant, other than a 
payment to the extent that it is in respect of the minimum amount 
(within the meaning assigned by paragraph 146.3(1)(b.1) 
[146.3(1)“minimum amount”] of the Act) under the fund for a year, 


Para. 103(6)(g) added by P.C. 1998-2275, subsec. 2(1), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 
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Para. 103(6)(a) amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Para. 103(6)(c) substituted by P.C. 1991-2540, s. 2, December 16, 1991, 
Canada Gazette, Part II, January. 15, 1992, applicable in respect of pay- 
ments made after 1990. 


Subparas. 103(6)(c)(i) and 103(6)(d)(i) substituted and para. 103(6)(d.1) 
added by P.C. 1987-2250, subsecs. 2(2)—(4), November 6, 1987, Canada 
Gazette, Part Il, November 25, 1987. 


Paras. 103(6)(a) and (e) substituted by P.C. 1983-1137, subsecs. 3(9) and 
3(10), April 14, 1983, Canada Gazette, Part I, April 27, 1983, applicable 
with respect to amounts received in respect of any termination of an office 
or employment after November 12, 1981, except that in its application to 
payments made after November 12, 1981 in respect of a termination of an 
office or employment that occurred on or before that date paragraph 
103(6)(a) shall be read as follows: 


“(a) a payment described in subparagraphs 40(1)(a)(i) to (iii) or par- 
agraph 40(1)(b) or (c) of the Income Tax Application Rules, 1971,” 


and paragraph 103(6)(e) shall be read as follows: 
“(e) a termination payment paid in a single payment, or” 


Paras. 103(6)(c), (d) substituted by P.C. 1980-3209, s. 2, November 27, 
1980, Canada Gazette, Part Il, December 10, 1980. 


Para. 103(6)(c) added, para. (d) (formerly (c)) substituted and para. (d) 
renumbered (f) (as amended by P.C. 1980-2226, s. 3, August 27, 1980, 
Canada Gazette, Part II, September 10, 1980) by P.C. 1980-1735, s. 2, 
June 26, 1980, Canada Gazette, Part I, July 9, 1980, effective June 30, 
1978. 


Para. 103(6)(e) added by P.C. 1980-1366, s. 2, May 22, 1980, Canada 
Gazette, Part II, June 11, 1980. 


Para. 103(6)(c) substituted by P.C. 1978-1038; April 6, 1978, Canada Ga- 
zette, Part Il, April 26, 1978. 


Subsec. 103(6) substituted by P.C. 1977-3520, December 15, 1977, Can- 
ada Gazette, Part Il, January 11, 1978. 


(7) [Retirement compensation arrangement] — 
For the purposes of subsection 153(1) of the Act, the 
amount to be deducted or withheld by a person shall be 
50 per cent 


(a) of the contribution made by the person under a re- 
tirement compensation arrangement, other than 


(i) a contribution made by the person as an 
employee, 


(11) a contribution made to a plan or arrangement 
that is a prescribed plan or arrangement for the pur- 
poses of subsection 207.6(6) of the Act, or 


(i11) a contribution made by way of a transfer from 
another retirement compensation arrangement 
under circumstances in which subsection 207.6(7) 
of the Act applies; or 


(b) of the payment by the person to a resident of Can- 
ada of an amount on account of the purchase price of 
an interest in a retirement compensation arrangement. 
History: Para. 103(7)(a) amended by P.C. 1999-2211, s. 1, December.16, 
1999, Canada Gazette, Part II, January 5, 2000, applicable after 1991 ex- 


cept that in its application to contributions made before 1996, para. (a) 
shall be read without reference to subpara. 103(7)(a)(iii). 


Para. 103(7)(a) amended by P.C. 1998-2270, s. 3, December 16, 1998, 
Canada Gazette, Part I, January 6, 1999, applicable to amounts trans- 
ferred after 1995. 


Subsec. 103(7) added by P.C. 1989-379, s. 2, March 9, 1989, Canada Ga- 
zette, Part Il, March 29, 1989, applicable in respect of amounts paid after 
March 27, 1987. 


Forms: T4041: Retirement Compensation Arrangements Guide (guide). 


(8) [RESP payment] — Every employer making a pay- 
ment described in paragraph (n) of the definition “remu- 
neration” in subsection 100(1) shall withhold — in addi- 
tion to any other amount required to be withheld under 


Reg. 
S. 104(3) 


Part I of these Regulations — on account of the tax paya- 
ble under Part X.5 of the Act, an amount equal to 


(a) where the amount is paid in the province of Que- 
bec, 12 per cent of the payment, and 


(b) in any other case, 20 per cent of the payment. 


History: Subsec. 103(8) amended by P.C. 1999-2205, subsec. 1(17), De- 
cember 16, 1999, Canada Gazette, Part II, January 5, 2000, effective from 
June 17, 1999. 


Subsec. 103(8) added by P.C. 1998-2275, subsec. 2(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 


Definitions [Reg. 103]: “amount” — ITA 248(1); “amount taxable” — 
ITA 117(2); “annuity” —ITA 248(1); “Canada” —ITA 255, Interpreta- 
tion Act 35(1); “deferred profit sharing plan” — ITA 147(1), 248(1); “em- 
ployee”, “employer” — Reg. 100(1); “income-averaging annuity con- 
tract” — ITA 248(1); “lump sum payment”— Reg. 103(6); “pay 
period” — Reg. 100(1); “person” — ITA 248(1); “province” — Interpre- 
tation Act 35(1); “registered retirement income fund” —ITA 146.3(1), 
248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “re- 
muneration” — Reg. 100(1); “resident of Canada” — ITA 250; “retire- 
ment compensation arrangement’, “retiring allowance’ —ITA 248(1); 
“taxation year” —ITA 249; “taxpayer” — ITA 248(1); “total remunera- 
tion” — Reg. 100(1). 


104. Deductions not required — (1) [Repealed] 


History: Subsec. 104(1) repealed by P.C. 2001-1115, s. 4, June 14, 2001, 
Canada Gazette, Part I, July 4, 2001, applicable to 2001 et seg. The sub- 
sec. formerly read: 


(1) [Sufficient credits on TD1] — No amount shall be deducted or 
withheld from a.payment in accordance with section 102 or 103 
with respect to an employee who has filed with the employee’s em- 
ployer a return referred to in subsection 107(1) for a year claiming 
that the employee’s income from employment for the year will be 
less than the claim amount for the year as reported on that return for 
the year. 


Subsec. 104(1) substituted by P.C. 1994-372, s. 4, March 10, 1994, Can- 
ada Gazette, Part I, March 23, 1994, effective January 1, 1993. 


Subsec. 104(1) amended by P.C. 1992-2347, s. 3, November 19, 1992, 
Canada Gazette, Part Il, December 2, 1992, effective January 1, 1992. 


Subsec. 104(1) substituted by P.C. 1989-2105, s. 4, October 19, 1989, 
Canada Gazette, Part II, November 8, 1989, effective July 1, 1988. 


(2) [Employee not in Canada] — No amount shall be 
deducted or withheld from a payment in accordance with 
section 102 or 103 in respect of an employee who was 
neither employed nor resident in Canada at the time of 
payment except in respect of 


(a) remuneration. described in subparagraph 
115(2)(e)G) of the Act that is paid to a non-resident 
person who has in the year, or had in any previous 
year, ceased to be resident in Canada; or 


(b) remuneration reasonably attributable to the duties 
of any office or employment performed or to be per- 
formed in Canada by the non-resident person. 


History: Para. 104(2)(b) amended by P.C. 1997-1471, s. 2, October 9, 
1997, Canada Gazette, Part II, October 29, 1997, applicable beginning on 
May 1, 1997. 


Subsec. 104(2) substituted by P.C. 1978-1585, May 11,.1978, Canada Ga- 
zette, Part II, May 24, 1978, effective March 1, 1978. 


Interpretation Bulletins: IT-161R3: Non-residents — Exemption from 
tax deductions at source on employment income (archived). 


(3) [Home Buyers’ Plan] — No amount shall be de- 
ducted or withheld from a payment made by a person dur- 
ing the lifetime of an annuitant referred to in paragraph 
(a) of the definition “annuitant” in subsection 146(1) of 
the Act out of or under a registered retirement savings 
plan of the annuitant where, at the time of the payment, 
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the annuitant has certified in prescribed form to the per- 
son that 


(a) a written agreement has been entered into to ac- 
quire a home by either 


(i) the annuitant, or 


(ii) a disabled person who is related to the annui- 
tant and who is entitled to the credit for mental or 
physical impairment under subsection 118.3 (1) of 
the Act; 


(b) the annuitant intends that the home be used as a 
principal place of residence in Canada for the annui- 
tant or the disabled person, as the case may be, within 
one year after its acquisition; 


(c) the home has not been previously owned by the 
annuitant, the annuitant’s spouse or common-law part- 
ner, the disabled person or the spouse or common- -law 
partner of that person; 


(d) the annuitant was resident in Canada; 


(e) the total amount of the payment and all other such 
payments received by the annuitant in respect of the 
home at or before the time of payment does not exceed 
$20,000; 


(f) except where the annuitant certifies that he or she is 
a disabled person entitled to the credit for mental or 
physical impairment under subsection 118.3(1) of the 
Act or certifies that the payment is being withdrawn 
for the benefit of such a disabled person, the annuitant 
is a qualifying homebuyer at the time of the certifica- 
tion; and 


(g) where the annuitant has withdrawn an eligible 
amount, within the meaning assigned by subsection 
146.01(1) of the Act, before the calendar year of the 
certification, the total of all eligible amounts received 
by the annuitant before that calendar year does not ex- 
ceed the total of all amounts previously designated 
under subsection 146.01(3) of the Act or included in 
computing the annuitant’s income under subsection 
146.01(4) or (5) of the Act. 
Related Provisions: Reg. 104(3.01), (3.1), (4) — Interpretation. 
History: The word “spouse” replaced with “spouse or common-law part- 
ner” in para. 104(3)(c), by P.C. 2001-957, para. 14(b), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year et 
Seq. 


Subsec. 104(3) amended by P.C. 1998-2272, subsec. 1(1), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to payments 
made after 1998. 


Also see history at end of s. 104. 


(3.01) [“Qualifying homebuyer’’] — For the purpose 
of subsection (3), the annuitant is a qualifying homebuyer 
at a particular time unless 


(a) the annuitant had an owner-occupied home in the 
period beginning on January | of the fourth calendar 
year preceding the particular time, and ending on the 
thirty-first day before the particular time; or 


(b) the annuitant’s spouse or common-law partner, in 
the period referred to in paragraph (a), had an owner- 
occupied home that was inhabited by the annuitant at 
any time during the annuitant’s marriage to the spouse 
or the annuitant’s common-law partnership with the 
common-law partner. 
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History: Para. 104(3.01)(b) amended by P.C. 2001-957, s. 1, May 31, 
2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 ef seq., 
except that if a taxpayer and a person have jointly elected pursuant to s. 
144 of the Modernization of Benefits and Obligations Act (S.C, 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 

Subsec. 104(3.01) added by P.C. 1998-2272, subsec. 1(1), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to payments 
made after 1998. 


(3.1) [Owner-occupied home’’] — For the purpose 
of subsection (3.01), an individual shall be considered to 
have had an owner-occupied home at any time where the 
home was owned, whether jointly with another person or 
otherwise, by the individual at that time and inhabited by 
the individual as the individual’s principal place of resi- 
dence at that time. 

History: Subsec. 104(3.1) amended by P.C. 1998-2272, subsec. 1(1), De- 


cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 
payments made after 1998. 


Also see history at end of s. 104. 


(4) [“Home”] — For the purposes of subsections (3), 
(3.01) and (3.1), “home” means 


(a) a housing unit; 


(b) a share of the capital stock of a cooperative hous- 
ing corporation, where the holder of the share is enti- 
tled to possession of a housing unit; and 


(c) where the context so requires, the housing unit to 
which a share described in paragraph (b) relates. 


History [Reg. 104]: Subsec. 104(4) amended by P.C. 1998-2272, sub- 
sec. 1(2), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable to payments made after 1998. 


That portion of subsec. 104(3) before para. (a), and 104(4) before para. (a) 
substituted, paras. (3)(b.1) and (b.2), and subsec. (3.1) added, by P.C. 
1994-438, March 17, 1994, Canada Gazette, Part II, April 5 , 1994, appli- 
cable to payments made after March 1, 1994. 


Subsec. 104(3) amended by P.C. 1993-271, February 11, 
Gazette, Part II, February 24, 1993. 


Subsecs. 104(3), (4) added by P.C. 1992-480, March 19, 1992, Canada 
Gazette, Part II, April 8, 1992, applicable in respect of Sie hg oa made 
after February 25, 1992 and before March 2, 1993. 


Definitions [Reg. 104]: “amount” —ITA 248(1); ‘annuitant? —ITA 
146i MDs “Canada” —ITA 255, Interpretation Act 35(1); “common-law 
partner’, “common-law partnership” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “eligible amount” pes 146. OT(1); 
“employed”, “employee”, “employer” — Reg. 100(1); ‘ 
ITA 248(1); “home” — Reg. 104(4); “individual” — ITA 248(1); “non- 
resident’, “office? —ITA 248(1); “owner-occupied home” — Reg. 
104(3.1); “person”, “prescribed” —ITA  —_ 248(1);_. . “qualifying 
homebuyer” — Reg. 104(3.01); “registered retirement savings plan” — 
ITA 146(1), 248(1); “remuneration” — Reg. 100(1); “resident in Can- 
; “share” — ITA 248(1); “ 


1993, Canada 


35(1)“writing”. 


104.1 Lifelong Learning Plan — (1) No amount shall 
be deducted or withheld from a payment made by a per- 
son during the lifetime of an annuitant referred to in para- 
graph (a) of the definition “annuitant” in subsection 
146(1) of the Act out of or under a registered retirement 
savings plan of the annuitant where, at the time of the 
payment, the annuitant has certified in prescribed form to 
the person that 


(a) at the time of certification, the annuitant or the an- 
nuitant’s spouse or common-law partner 


(i) is a full-time student in a qualifying educational 
program, ) 

(i1) 1s a part-time student in a qualifying educa- 
tional program and is entitled to the credit for 
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mental or physical impairment under subsection 
118.3(1) of the Act, or 


(ii1) has received notification in writing of his or 
her entitlement, either absolutely or conditionally, 
to enrol before March of the year that follows the 
year of certification as 


(A) a full-time student in a qualifying educa- 
tional program, or 


(B) a part-time student in a qualifying educa- 
tional program where the annuitant or the annu- 
itant’s spouse or common-law partner is entitled 
to the credit for mental or physical impairment 
under subsection 118.3(1) of the Act; 


(b) the annuitant is resident in Canada; 


(c) the total amount of the payment and all other such 
payments received by the annuitant for a year at or 
before that time does not exceed $10,000; and 


(d) the total payments received by the annuitant do not 
exceed $20,000 throughout the period in which the an- 
nuitant participates in the Lifelong Learning Plan. 


Related Provisions: Reg. 104.1(2) — Interpretation. 
Forms: LLP — request to withdraw funds from an RRSP. 


(2) [“Qualifying educational program’’] — For the 
purpose of subsection (1), a “qualifying educational pro- 
gram” means a qualifying educational program at a desig- 
nated educational institution (as those expressions are de- 
fined in subsection 118.6(1) of the Act), except that a 
reference to a “qualifying educational program” shall be 
read 


(a) without reference to paragraphs (a) and (b) of that 
definition; and 


(b) as if the reference to“3 consecutive weeks” in that 

definition were a reference to “3 consecutive months”. 
History: The word “spouse” replaced with “spouse or common-law part- 
ner’ in para. 104.1(1)(a), by P.C. 2001-957, para. 14(c), May 31, 2001, 
Canada Gazette, Part I, June 20, 2001, applicable to 2001 et seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c: 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year et 
seq. ' 
S. 104.1 added by P.C. 1998-2256, s. 2, December 16, 1998, Canada Ga- 
zette, Part Il, January 6, 1999, applicable to payments made after 1998. 


Definitions [Reg. 104.1]: “amount” — ITA 248(1); “annuitant — ITA 
146(1); “common-law partner’ —ITA 248(1); “prescribed” — ITA 
248(1); “qualifying educational program” — Reg. 104.1(2); “registered re- 
tirement savings plan” —ITA 146(1), 248(1); “resident in Canada” — 
ITA 250. 


105. Non-residents — (1) Every person paying to a 
non-resident person a fee, commission or other amount in 
respect of services rendered in Canada, of any nature 
whatever, shall deduct or withhold I5 per cent of such 
payment. 


(2) Subsection (1) does not apply to a payment described 
in the definition “remuneration” in subsection 100(1). 


Proposed Amendment — Reg. 105(2) 


(2) Subsection (1) does not apply to a payment 
(a) described in the definition “remuneration” in sub- 
section 100(1): or 


(b) made to a registered non-resident insurer (within 
the meaning assigned by section 804) or to an au- 
thorized foreign bank. 


Reg. 
S. 105(2) 


Application: The February 13, 2003 draft regulations (foreign bank 
branches), s. 1, (pre-published in the Canada Gazette, Part I, February 
15, 2003), will amend Subsec. a) « ss as above, applicable after 
June 21,1999 


Regulatory Impact ‘Analysis. Statement: Subsection 
105(2) excludes certain payments from the withholding re- 
quirement under Part I of the Act. This subsection is amended 
lude payments. made to an authorized Sau bank and a 
ered non-resident i Insurer, 


Letter from Dept. of Finance, November 19, 2001: 
Dear ixxx): 


Iam writing in reply to your as letter of Detber 17, 2001 to 
Joseph Lam of this Division, regarding the income taxation of | 
foreign bank branches, particularly under Income Tax Regula- 
ee ‘That provision _Tequires tax to be withheld from 


‘its on in Canada. Also , your gies is in the pro- 
stablishing an “authorized foreign bank” (the 
in the meaning of subsection 248(1) of the In- 


1 aa that ehlechive ahs 1, 2002, your client will 
make periodic instalment payments with respect to its Part I tax 
liabilities and will maintain a significant presence in Canada. 


Therefore, you request confirmation (a) that Regulation 105(1) 
is not intended to apply to authorized foreign banks and (b) that 
our Department will introduce amendments to explicitly pro- 
vide that no withholding is required, 


In response to your request, ‘we would like to explain that Reg- 
ulation 105 in its present form applies to all payments for ser- 


vices paid to non-residents. However, we recognize that such a — 


withholding requirement under Regulation 105 is excessive in 
the case of authorized foreign banks. Therefore, it is our gen- 
eral intention to propose to moderate the requirements. Al- 
though the details of any proposals remain to be determined, 
they should generally provide exemption to the resident payer 
from the withholding obligation. It is also our intention to rec- 
ommend that the changes be effective after June 27, 1999 coin- 
ciding with the other aspatts of the taxation rules of authorized 
foreign bank. 


While our views on this issue are shies to further refinement 
and I can offer no assurance that the Minister will accept our 
recommendations, _we expect that measures along the lines I 
have described. will be included in the next package of draft 
income tax technical amendments. 


I trust that the above will satisfy your requirements. 
Yours sincerely, a 
‘Brian Ernewein, Director, Tax Legislation Division, Tax 
Policy Branch 
Letter from Dept. of Finance, October 23, 2001: 
Dear [xxx]: 


I am writing in reply to your letter of October 10, 2001 to Jo- 
seph Lam of this Division, regarding the income taxation of 
foreign. bank branches, particularly under Income Tax Regula- 
tion 105. That provision requires tax to be withheld from 
amounts paid to a non-resident in respect of services. 


In your letter, you express your concerns that the withholding 
obligation in Regulation 105 is inequitable and results in finan- 
cial hardship to your client. You explain that the fees being 
paid are earned in the Canadian banking business of your cli- 
ent, in respect of which your client makes regular tax instal- 
ments, and the additional withholding burden would adversely 
impact the cash flows of your client. As a result, you request 
legislative relief to address this type of situation and a comfort 
letter that our Department intends to recommend that this legis- 
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Reg. 
S. 105(2) 


lation be retroactive to the business commencement date of a 
foreign bank branch. 


In response to your representation, we recognize ‘that the cur- 
rent withholding requirement under Regulation 105 is probably _ 
excessive from a policy perspective. Therefore, it is our general 

intention to propose to moderate the requirements. Although © 
the details of any proposals remain to be deter: 
should generally provide exemption to the resident payer from 
the withholding obligation. It is also our intention to recom- 
mend that the changes be effective after June 27, 1999, which 
coincides with the other a of met taxation rules of cae 

ized ee banks. LD _ 


I trust that the above wi 
Yours sincerely, 


Brian Ernewein, Diese Ta ax Legislation a V 
Policy Branch _ 


ITA 212(13. 3). 


Related Provisions [Reg. 105]: ITA 212(1)(a) — Withholding tax on 
fees for management services; Canada-U.S. Tax Treaty:Art. XIV — Inde- 
pendent personal services; Art. XVII — Limitation on withholding re U.S. 
residents. 


Information Circulars [Reg. 105]: 75-6R: Required withholding from 
amounts paid to non-resident persons performing services in Canada. 


Forms [Reg. 105]: R105: Regulation 105 waiver application; T2 SCH 
97: Additional information on non-resident corporations in Canada; T4A- 
NR: Statement of fees (etc.) paid to non-residents for services rendered in 
Canada. 


Definitions [Reg. 105]: “amount”, “authorized foreign bank” —ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1);““commission” — 
Reg. 100(1)“remuneration’(a)(ii);. “non-resident”, “person” —ITA 


248(1); “registered non-resident insurer” — Reg. 804; “remuneration” — 


Reg. 100(1). 


105.1 Fishermen’s election — (1) Notwithstanding 
section 100, in this section, 


‘‘amount of remuneration” paid to a fisherman means 


(a) where a boat crewed by one or more fishermen en- 
gaged in making a catch is owned, together with the 
gear, by a person, other than a member of the crew, to 
whom the catch is to be delivered for subsequent sale 
or other disposition, such portion of the proceeds from 
the disposition of the catch that is payable to the fish- 
erman in accordance with an arrangement under which 
the proceeds of disposition of the catch are to be dis- 
tributed (in this section referred to as a “share 
arrangement’); 


(b) where the boat or gear used in making a catch is 
owned or leased by a fisherman who alone or with an- 
other individual engaged under a contract of service 
makes the catch, such portion of the proceeds from the 
disposition of the catch that remains after deducting 
therefrom 


(1) the amount in respect of any portion of the catch 
not caught by the fisherman or the other individual, 


(ii) the amount payable to the other individual 
under the contract of service, and 


(iii) the amount of such proportionate share of the 
catch as is attributable to the expenses of the opera- 
tion of the boat or its gear pursuant to their share 
arrangement; 
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(c) where a crew includes the owner of the boat or 
gear (in this paragraph referred to as the “owner’) and 
any other fisherman engaged in making a catch, such 
portion of the proceeds from the disposition of the 
catch that remains after deducting therefrom 


(i) in the case of an owner, 


(A) the amount in respect of that portion of the 
catch not caught by the crew or an owner, 


(B) the aggregate of all amounts each of which 
is an amount payable to a crew member (other 
than the owner) pursuant to their share arrange- 
ment or to an individual engaged under a con- 
tract of service, and 


(C) the amount of such proportionate share of 
the catch as is attributable to the expenses of the 
owner’s operation of the boat or its gear pursu- 
ant to their share arrangement, or 


(ii) in the case of any other crew member, such 
proceeds from the disposition of. the catch as is 
payable to him in accordance with their share ar- 
rangement; or 


(d) in any other case, the proceeds of disposition of the 
catch payable to the fisherman; 


‘“‘catch” means a catch of shell fish, crustaceans, aquatic 
animals or marine plants caught or taken from any body 
of water; 


‘“‘crew’’ means one or more fishermen engaged in making 
a catch; 


“fisherman” means an individual engaged in making a 
catch other than under a contract of service. 


(2) Every person paying at any time in a taxation year an 
amount of remuneration to a fisherman who, pursuant to 
paragraph 153(1)(n) of the Act, has elected for the year in 
prescribed form in respect of all such amounts shall de- 
duct or withhold 20% of each such amount paid to the 
fisherman while the election is in force. te 
History: S. 105.1 added by P.C. 1983-2717, s..6, September 1, 1983, 
Canada Gazette, Part Il, September 14, 1983, effective from March 30, 
1983. 

Definitions [Reg. 105.1]: “amount” — ITA 248(1); “amount of remu- 
neration” — Reg. 105.1(1); “catch”, “crew” — Reg. 105.1(1)(d); “disposi- 
tion” —ITA 248(1); “fisherman” — Reg. 105.1(1)(d); “andividual’?— 
ITA 248(1); “ ; “person”, “prescribed”.— ITA 
248(1); “remuneration” — Reg. 100(1); “share” — ITA 248(1);.“share ar- 
rangement” — Reg. 105.1(1)(a); “taxation year” — ITA 249. 


106. Variations in deductions — (1) Where an em- 
ployer makes a payment of remuneration to an employee 
in his taxation. year 


(a) for a period for which no provision is ie in 
Schedule I, or 


(b) for a pay period referred to in Schedule | in an 
amount that is greater than any amount provided for 
therein, 


(c), (d) [Repealed] 


the amount to be deducted or withheld by the employer 
from any such payment is that proportion of the payment 
that the tax that may reasonably be expected to be payable 
under the Act by the employee with respect to the aggre- 
gate of all remuneration that may reasonably be expected 
to be paid by the employer to the employee in respect of 
that taxation year is of such aggregate. 


(2), (3) [Revoked] 
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History [Reg. 106]: Paras. 106(1)(c) and (d) repealed by P.C. 2001- 
1115, 8.5, June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable 
to 2001 et seg, The paras. formerly read: 


(c) whose total remuneration in respect of the year is greater than 
any amount of total remuneration provided for in Schedule I, or 


(d) whose personal credits and estimated deductions in respect of 
the year are greater than $58,999.99, 


Para. 106(1)(d) substituted by P.C. 1989-2105, s. 5, October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 
Para. 106(1)(d) substituted by P.C. 1985-1645, May 16, 1985, s. 3, Can- 
ada Gazette, Part Il, May 29, 1985, effective January 1, 1985. 

Para. 106(1)(d) substituted, subsecs. 106(2) and (3) revoked by P.C. 1984- 


3684, s. 3, November 15, 1984, Canada Gazette, Part Il, November 28, 
1984, effective from January 1, 1984. 


Para. 106(1)(d) substituted by P.C. 1983-2717, s. 7, September 1, 1983, 
Canada Gazette, Part Il, September 14, 1983, effective from January 1, 
1983. 


Para. 106(1)(d) substituted by P.C. 1983-1137, s. 4, April 14, 1983, Can- 
ada Gazette, Part I, April 27, 1983, effective from January 1, 1982. 


S. 106 substituted by P.C. 1981-1557, s. 5, June 11, 1981, Canada Ga- 
zette, Part Il, June 24, 1981, effective commencing January 1, 1981. 

Definitions [Reg. 106]: “amount”, “employee”, “employer”, “estimated 
deductions”, “pay period”, “personal credits”, “remuneration” — Reg. 
100(1); “taxation year” —ITA 249; “total remuneration” — Reg. 100(1). 


107. Employee’s returns—(1) [Due date for 
TD1] — The return required to be filed by an employee 
under subsection 227(2) of the Act shall be filed by the 
employee with the employer when the employee com- 
mences employment with that employer and a new return 
shall be filed thereunder within 7 days of the date on 
which a change occurs that may reasonably be expected 
to result in a change in the employee’s personal credits 
for the year. 


Related Provisions: Reg. 104— No deduction required where em- 
ployee claims no tax payable. 


History: Subsec. 107(1) amended by P.C. 1989-2105, subsec. 6(1), Octo- 
ber 19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 
1988. 


Forms: TD1: Personal tax credits return. 


(2) [Commission employees] — Notwithstanding 
subsection (1), where, in a year, an employee receives 
payments in respect of commissions or in respect of com- 
missions and salary or wages, and the employee elects to 
file a prescribed form for the year in addition to the return 
referred to in that subsection, that form shall be filed with 
the employee’s continuing employer on or before January 
31 of that year and, where applicable, within one month 
after the employee commences employment with a new 
employer or within one month after the date on which a 
change occurs that may reasonably be expected to result 
in a substantial change in the employee’s estimated total 
remuneration for the year or estimated deductions for the 
year. 


Related Provisions: Reg. 102(2) — Amount to be withheld. 


History: Subsec. 107(2) amended by P.C. 2001-1115, s. 6, June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to 2001 et seg. The sub- 
sec. formerly read: 


(2) Notwithstanding subsection (1), where, in a year, an employee 
receives payments in respect of commissions or in respect of com- 
missions and salary or wages, and he elects to file a prescribed form 
for a year in addition to the return referred to in that subsection, that 
form shall be filed with his continuing employer on or before Janu- 
ary 31 of the year and, where applicable, within one month after he 
commences his employment with a new employer or within one 
month of the date on which a change occurs that may reasonably be 
expected to result in 


(a) a change in the employee’s personal credits for the year, or 


Reg. 
S. 108(1.1)(b)(iv) 


(b) a substantial change in his estimated total remuneration for 
the year or estimated deductions for the year. 


Para, 107(2)(a) amended. by P.C. 1989-2105, subsec. 6(2), October 19, 
1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subsec. 107(2) substituted by P.C. 1981-1557, s. 6, June 11, 1981, Can- 
ada Gazette, Part Il, June 24, 1981, effective January 1, 1981. 


Forms: TD1X: Statement of commission income and expenses for pay- 
roll tax deductions. 


(3) Where, in a taxation year, an employee has elected to 
file the prescribed form referred to in subsection (2) and 
has filed such form with his employer, the employee may 
at any time thereafter in the year revoke that election and 
such revocation is effective from the date that he notifies 
his employer in writing of his intention. 

History: S. 107 substituted by P.C. 1980-3375, s. 5, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980, in force January 1, 1981. 
Definitions [Reg. 107]: “commissions” — Reg. 100(1)‘remunera- 
tion”(a)(ii); “employee”, “employer” — Reg. 100(1); “employment” — 
ITA 248(1); “estimated deductions” — Reg. 100(1); “month” — Interpre- 
tation Act 35(1); “personal credits” — Reg. 100(1); “prescribed”, “salary 
or wages” —ITA 248(1); “taxation year” —ITA 249; “total remunera- 
tion” — Reg. 100(1); “writing” — Interpretation Act 35(1). 


108. Remittances to Receiver General — (1) 
[Deadline] — Subject to subsections (1.1), (1.11) and 
(1.12), amounts deducted or withheld in a month under 
subsection 153(1) of the Act shall be remitted to the Re- 
ceiver General on or before the 15th day of the following 
month. 

Forms: RC4163: Employers’ guide-remitting payroll deductions; T4001: 


Employers’ guide to payroll deductions — basic information (guide). See 
also under ITA 153(1). 


(1.1) [Large employers] — Subject to subsection 
(1.11), where the average monthly withholding amount of 
an employer for the second calendar year preceding a par- 
ticular calendar year is 


(a) equal to or greater than $15,000 and less than 
$50,000, all amounts deducted or withheld from pay- 
ments described in the definition “remuneration” in 
subsection 100(1) that are made in a month in the par- 
ticular calendar year by the employer shall be remitted 
to the Receiver General 


(1) in respect of payments made before the 16th day 
of the month, on or before the 25th day of the 
month, and 


(11) in respect of payments made after the 15th day 
of the month, on or before the 10th day of the fol- 
lowing month; or 


(b) equal to or greater than $50,000, all amounts de- 
ducted or withheld from payments described in the 
definition “remuneration” in subsection 100(1) that are 
made in a month in the particular calendar year by the 
employer shall be remitted to the Receiver General on 
or before the third day, not including a Saturday or 
holiday, after the end of the following periods in 
which the payments were made, 


(i) the period beginning on the first day and ending 
on the 7th day of the month, 

(11) the period beginning on the 8th day and ending 
on the 14th day of the month, 

(111) the period beginning on the 15th day and end- 
ing on the 21st day of the month, and 

(iv) the period beginning on the 22nd day and.end- 
ing on the last day of the month. 
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Reg. 
S. 108(1.11) 


(1.11) [Option to use preceding year as base] — 
Where an employer referred to in paragraph (1.1)(a) or 
(b) would otherwise be required to remit in accordance 
with that paragraph the amounts withheld or deducted 
under subsection 153(1) of the Act in respect of a particu- 
lar calendar year, the employer may elect to remit those 
amounts 


(a) in accordance with subsection (1), if the average 
monthly withholding amount of the employer for the 
calendar year preceding the particular calendar year is 
less than $15,000 and the employer has advised the 
Minister that the employer has so elected; or 


(b) if the average monthly withholding amount of the 
employer for the calendar year preceding the particu- 
lar calendar year is equal to or greater than $15,000 
and less than $50,000 and the employer has advised 
the Minister that the employer has so elected, 


(1) in respect of payments made before the 16th day 
of a month in the particular calendar year, on or 
before the 25th day of the month, and 


(11) in respect of payments made after the 15th day 
of a month in [the] particular calendar year, on or 
before the 10th day of the following month. 


(1.12) [Quarterly remittance] — If at any time 


(a) the average monthly withholding amount in respect 
of an employer for either the first or the second calen- 
dar year before the particular calendar year that in- 
cludes that time is less than $1,000, 


(b) throughout the 12-month period before that time, 
the employer has remitted, on or before the day on or 
before which the amounts were required to be remit- 
ted, all amounts each of which was required to be 


(i) deducted or withheld under subsection 153(1) of 
the Act, or 


(41) remitted under Part IX of the Excise Tax Act, 
and 


(c) throughout the 12-month period before that time, 
the employer has filed all returns each of which was 
required to be filed under this Act or Part IX of the 
Excise Tax Act on or before the day on or before 
which those returns were required to be filed under 
those Acts, 


all amounts deducted or withheld from payments de- 
scribed in the definition “remuneration” in subsection 
1O0(1) that are made by the employer in a month that 
ends after that time and that is in the particular calendar 
year may be remitted to the Receiver General 


(d) in respect of such payments made in January, Feb- 
ruary and March of the particular calendar year, on or 
before the 15th day of April of the particular year, 


(e) in respect of such payments made in April, May 
and June of the particular calendar year, on or before 
the 15th day of July of the particular year, 


(f) in respect of such payments made in July, August 
and September of the particular calendar year, on or 
before the [5th day of October of the particular year, 
and 


(g) in respect of such payments made in October, No- 
vember and December of the particular calendar year, 
on or before the 15th day of January of the year fol- 
lowing the particular year. 
History: Subsec. 108(1) amended and (1.12) added by P.C. 1997-1473, 
October 9, 1997, s. 3, Canada Gazette, Part Il, October 29, 1997, applica- 


Income Tax Regulations 


ble to amounts and contributions required to be remitted to the Receiver 
General after October 1997. 


Subsecs. 108(1) and (1.1) amended, and (1.11) added, by P.C. 1993-321, 
February 23, 1993, Canada Gazette, Part Il, March 10, 1993, applicable in 
respect of amounts deducted or withheld from payments made after March 
10, 1993. 


Subsec. 108(1.1) substituted by P.C. 1989-2390, December 7, 1989, Can- 
ada Gazette, Part Il, December 20, 1989, applicable in respect of amounts 
deducted or withheld from payments made after 1989, 


Subsec. 108(1.1) added by P.C. 1987-2476, December 10, 1987, Canada 
Gazette, Part Il, December 23, 1987, applicable in respect of amounts de- 
ducted or withheld from payments made after 1987. 


Forms: RC4163: Employers’ guide-remitting payroll deductions. See 
also under ITA 153(1). 


(1.2) [“Average monthly withholding amount”] — 
For the purposes of this section, average monthly with- 
holding amount, in respect of an employer for a particular 
calendar year, is the quotient obtained when 


(a) the aggregate of all amounts each of which is an 
amount required to be remitted with respect to the par- 
ticular year under 


(1) subsection 153(1) of the Act and a similar pro- 
vision of a law of a province which imposes a tax 
upon the income of individuals, where the province 
has entered into an agreement with the Minister of 
Finance for the collection of taxes payable to the 
province, in respect of payments described in the 
definition “remuneration” in subsection 100(1), 


(11) subsection 21(1) of the Canada Pension Plan, 
or 


(111) subsection 82(1) of the Employment Insurance 
Act or subsection 53(1) of the Unemployment In- 
surance Act, 


by the employer or, where the employer is a corpora- 
tion, by each corporation associated with the corpora- 
tion in a taxation year of the employer ending in the 
second calendar year following the particular year 
is divided by 

(b) the number of months in the particular year, not 
exceeding twelve, for which such amounts were re- 
quired to be remitted by the employer and, where the 
employer is a corporation, by each corporation associ- 
ated with it in a taxation year of the employer ending 
in the second calendar year following the particular 
year. 


Related Provisions: Reg. 108(1.3) — Where business transferred. 


History: Subpara. 108(1.2)(a)(iii) amended by P.C. 1998-2270, s. 4, De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to 
1998 ef seq. 


Subparas 108(1.2)(a)(ii), (i11) amended by P.C. 1991-1643, s. 3, September 
5, 1991, Canada Gazette, Part Il, September 25, 1991, effective as of De- 
cember 13, 1988. 


Subsec. 108(1.2) added by P.C. 1987-2476, December 10, 1987, Canada 
Gazette, Part II, December 23, 1987, applicable in respect of amounts de- 
ducted or withheld from payments made after 1987. 


(1.3) [Where business transferred] — For the pur- 
poses of subsection (1.2), where a particular employer 
that is a corporation has acquired in a taxation year of the 
corporation ending in a particular calendar year all or sub- 
stantially all of the property of another employer used by 
the other employer in a business 


(a) in a transaction in respect of which an election was 
made under subsection 85(1) or (2) of the Act, 


(b) by virtue of an amalgamation within the meaning 
assigned to that term by section 87 of the Act, or 
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(c) as the result of a winding-up in respect of which 
subsection 88(1) of the Act is applicable, 


the other employer shall be deemed to be a corporation 
associated with the particular employer in the taxation 
year and each taxation year ending at any time in the next 
two following calendar years. 

History: Subsec. 108(1.3) added by P.C. 1987-2476, December 10, 1987, 


Canada Gazette, Part Il, December 23, 1987, applicable in respect of 
amounts deducted or withheld from payments made after 1987. 


(2) [Ceasing to carry on business] — Where an em- 
ployer has ceased to carry on business, any amount de- 
ducted or withheld under subsection 153(1) of the Act 
that has not been remitted to the Receiver General shall 
be paid within 7 days of the day when the employer 
ceased to carry on business. 


(3) [Return] — Remittances made to the Receiver Gen- 
eral under subsection 153(1) of the Act shall be accompa- 
nied by a return in prescribed form. 


(4) [Unclaimed dividends, interest on pro- 
ceeds] — Amounts deducted or withheld under subsec- 
tion 153(4) of the Act shall be remitted to the Receiver 
General within 60 days after the end of the taxation year 
subsequent to the 12-month period referred to in that 
subsection. 

Definitions [Reg. 108]: “amount” — ITA 248(1); “associated” —ITA 
256, Reg. 108(1.3); “average monthly withholding amount” — Reg. 
108(1.2); “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “corporation” —ITA 248(1), /nterpretation Act 35(1); “em- 
ployer” — Reg. 100(1); “holiday” — Jnterpretation Act 35(1); “indivi- 
dual”, “Minister? —ITA 248(1); “month” — Interpretation Act 35(1); 
“prescribed”, “property” — ITA 248(1); “province” — Interpretation Act 
35(1); “remuneration” — Reg. 100(1); “taxation year” — ITA 249. 


109. Elections to increase deductions — (1) Any 
election under subsection 153(1.2) of the Act shall be 
made by filing with the person making the payment or 
class of payments referred to therein (in this section re- 
ferred to as the “payer”) the form prescribed by the Min- 
ister for that purpose. 


(2) [Variation] — A taxpayer who has made an election 
in the manner prescribed by subsection (1) may require 
that the amount deducted or withheld pursuant to: that 
election be varied by filing with the payer the form pre- 
scribed by the Minister for that purpose. 


(3) [Time allowed to comply] — An election made in 
the manner prescribed by subsection (1) or a variation 
made pursuant to subsection (2) need not be taken into 
account by the payer in respect of the first payment to be 
made to the taxpayer after the election or variation, as the 
case may be, unless the election or variation, as the case 
may be, is made within such time, in advance of the pay- 
ment, as may reasonably be required by the payer. 
Definitions [Reg. 109]: ‘amount’, “Minister? —ITA  248(1); 
“payer” — Reg. 109(1); “person”, “prescribed”, “taxpayer” —ITA 
248(1). 


110. Prescribed persons — (1) [Large employ- 
ers] — The following are prescribed persons for the pur- 
poses of subsection 153(1) of the Act: 


(a) an employer who is required, under subsection 
153(1) of the Act and in accordance with paragraph 
108(1.1)(b), to remit amounts deducted or withheld; 
and 

(b) a person or partnership who, acting on behalf of 
one or more employers, remits the following amounts 


Reg. 
S. 200(1) 


in a particular calendar year and whose average 
monthly remittance, in respect of those amounts, for 
the second calendar year preceding the particular cal- 
endar year, is equal to or greater than $50,000, 


(1) amounts required to be remitted under subsec- 
tion 153(1) of the Act and a similar provision of a 
law of a province that imposes a tax on the income 
of individuals, where the province has entered into 
an agreement with the Minister of Finance for the 
collection of taxes payable to the province, in re- 
spect of payments described in the definition “re- 
muneration” in subsection 100(1), 


(11) amounts required to be remitted under subsec- 
tion 21(1) of the Canada Pension Plan, and 


(111) amounts required to be remitted under subsec- 
tion 82(1) of the Employment Insurance Act or sub- 
section 53(1) of the Unemployment Insurance Act. 


(2) [Average monthly remittance] — For the pur- 
poses of paragraph (1)(b), the average monthly remittance 
made by a person or partnership on behalf of all the em- 
ployers for whom that person or partnership is acting, for 
the second calendar year preceding the particular calendar 
year, is the quotient obtained when the aggregate, for that 
preceding year, of all amounts referred to in subpara- 
graphs (1)(b)() to (111) remitted by the person or partner- 
ship on behalf of those employers is divided by the num- 
ber of months, in that preceding year, for which the 
person or partnership remitted those amounts. 

History: Subpara. 110(1)(b)(iii) amended by P.C. 1998-2270, s. 5, De- 


cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to 
1998 et seq. 


S. 110 added by P.C. 1993-1947, December 2, 1993, Canada Gazette, Part 
ll, December 15, 1993. 


Definitions [Reg. 110]: “amount” —ITA 248(1); “average monthly 
remittance” — Reg.. 110(2); “Canada” —ITA 255, Interpretation Act 
35(1); “employer” — Reg. 100(1); “individual” —ITA 248(1); “Min- 
ister” — ITA 248(1); “month” — Jnterpretation Act 35(1); “person”, “pre- 
scribed” —ITA 248(1); “province” — Interpretation Act 35(1); “remu- 
neration” — Reg. 100(1). 


PART Il — INFORMATION RETURNS 


History: Part II was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


Information Circulars: 82-2R2: Social insurance number legislation 
that relates to the preparation of information slips. 


200. Remuneration and benefits [T4]— (1) Every 
person who makes a payment described in subsection 
153(1) of the Act (other than an annuity payment in re- 
spect of an interest in an annuity contract to which sub- 
section 201(5) applies) shall make an information return 
in prescribed form in respect of the payment unless an in- 
formation return in respect of the payment has been made 
under sections 202, 214, 237 or 238. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 200(1) amended to add reference to Reg. 237 and 238 
by P.C. 2002-2169, s. 1, December 12, 2002, Canada Gazette, Part I, 
January 1, 2003, effective January 1, 2003. 


Subsec. 200(1) substituted by P.C. 1983-3586, s. 1, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


1.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan). 


Forms: See at end of Reg. 200. 
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(2) [Various payments — T4A] — Every person who 
makes a payment as or on account of, or who confers a 
benefit or allocates an amount that is, 


(a) a scholarship, fellowship or bursary, or a prize for 
achievement in a field of endeavour ordinarily carried 
on by the recipient thereof (other than a prize pre- 
scribed by section, 7700), 


(b) a grant to enable the recipient thereof to carry on 
research or any similar work, 


(c) an amount that is required by paragraph 56(1)(r) of 
the Act to be included in computing a taxpayer’s 
income, 


(d) a benefit under regulations made under an Appro- 
priation Act providing for a scheme of transitional as- 
sistance benefits to persons employed in the produc- 
tion of products to which the Canada-United States 
Agreement on Automotive Products, signed on January 
16, 1965, applies, 


(e) a benefit described in section 5502, 


(f) an amount payable to a taxpayer on a periodic basis 
in respect of the loss of all or any part of his income 
from an office or employment, pursuant to 


(i) a sickness or accident insurance plan, 
(11) a disability insurance plan, or 
(111) an income maintenance insurance plan, 


to or under which his. employer has made a 
contribution, 


(g) an amount or benefit the value of which is required 
by paragraph 6(1)(a), (e) or (h) or subsection 6(9) of 
the Act to be included in computing a taxpayer’s in- 
come from an office or employment, other than a pay- 
ment referred to in subsection (1), 


(h) a benefit the amount of which is required by virtue 
of subsection 15(5) of the Act to be included in com- 
puting a shareholder’s income, 


(i) a benefit deemed by subsection 15(9) of the Act to 
be a benefit conferred on a shareholder by a corpora- 
tion, or 


(j) a payment out of a registered education savings 
plan, other than a refund of payments, 


shall make an information return in prescribed form in re- 
spect of such payment or benefit except where subsection 
(3) or (4) applies with respect to the payment or benefit. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 

History: Para. 200(2)(j) added by. P.C. 1998-2275, s. 3, December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 
Para. 200(2)(c) amended by P.C. 1998-2270, s. 6, December 16, 1998, 
Canada Gazette, Part I, January 6, 1999, applicable to 1998 et seg. 
Para. 200(2)(e) amended by P.C. 1995-1023, s. 2, June 23, 1995, Canada 
Gazette, Part Il, July 12, 1995, applicable to benefits paid after October 
1991. 

Para. 200(2)(a) amended by P.C. 1989-1923, s. 1, September 28, 1989, 
Canada Gazette, Part Il, October 11, 1989, applicable to 1983 et seg. 
Paras. 200(2)(c), (e), (g) and (h) and all that portion of subsec. 200(2) fol- 
lowing para. (1) substituted by P.C. 1983-3585, subsecs. 1(1) to (4), No- 
vember 17, 1983, Canada Gazette, Part Il, November 24, 1983. 

All that portion of subsec. 200(2) preceding para. (a) and para. 200(2)(g) 
substituted by P.C. 1981-3209, s. 1, November 12, 1981, Canada Gazette, 
Part Il, November 25, 1981, effective with respect to amounts allocated in 
respect of 1980 ef seq. 

All those portions of subsec. 200(2) preceding para. (a) and following 
para. (i) substituted, and para. (i) added by P.C. 1979-3327, s. 1, Decem- 
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ber 6, 1979, Canada Gazette, Part Il, December 26, 1979, effective in re- 
spect of 1979 et seq. 


Para. 200(2)(g) substituted by P.C. 1978-3629, s. 1, November 30, 1978, 
Canada Gazette, Part Il, December 13, 1978, applicable to 1979 et seq. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-421R2: Benefits to in- 
dividuals, corporations and shareholders from loans or debt. 


1.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan). 


Forms: See at end of Reg. 200. 


(3) [Automobile benefits — T4] — Where a benefit is 
included in computing a taxpayer’s income from an office 
or employment pursuant to paragraph 6(1)(a) or (e) of the 
Act in respect of an automobile made available to the tax- 
payer or to a person related to the taxpayer by a person 
related to the taxpayer’s employer, the employer shall 
make an information return in prescribed form in respect 
of the benefit. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 200(3) added by P.C. 1983-3585, subsec. 1(5), Novem- 
ber 17, 1983, Canada Gazette, Part Il, November 24, 1983. 


(4) [Automobile benefits — shareholder] — Where 
a benefit is included in computing the income of a share- 
holder of a corporation by virtue of subsection 15(5) of 
the Act in respect of an automobile made available to the 
shareholder or to a person related to the shareholder by a 
person related to the corporation, the corporation shall - 
make an information return in prescribed form in respect 
of the benefit. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 200(4) added by P.C. 1983-3585, subsec. 1(5), Novem- 
ber 17, 1983, Canada Gazette, Part Il, November 24, 1983. 


(5) [Employee stock option deferral] — Where a 
particular qualifying person (within the meaning assigned 
by subsection 7(7) of the Act) has agreed to sell or issue a 
security (within the meaning assigned by that subsection) 
of the particular qualifying person (or of a qualifying per- 
son with which it does not deal at arm’s length) to-a tax- 
payer who is an employee of the particular qualifying per- 
son (or of a qualifying person with which it does not deal 
at arm’s length) and the taxpayer has acquired the secur- 
ity under the agreement in circumstances to which sub- 
section 7(8) of the Act applied, each of the particular 
qualifying person, the qualifying person of which the se- 
curity is acquired and the qualifying person which is the 
taxpayer’s employer shall, for the particular taxation year 
in which the security is acquired, make an information re- 
turn in the prescribed form in respect of the benefit from 
employment that the taxpayer would be deemed to have 
received in the particular taxation year in respect of the 
acquisition of the security if the Act were read without 
reference to subsection 7(8) and, for this purpose, an in- 
formation return made by one of the qualifying persons in 
respect of the taxpayer’s acquisition of the security is 
deemed to have been made by each of the qualifying 
persons. 

History: Subsec. 200(5) added by P.C. 2003-1497, s. 1, October 2, 2003, 
Canada Gazette, Part II, October 22, 2003, applicable to 2000 ef seq. 
Definitions [Reg. 200]: “amount”, “annuity” —ITA 248(1); “arm’s 
length’ —ITA 251(1); “automobile” — ITA. 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “employed” —ITA 248(1); “em- 
ployee”, “employer”, “employment”, “office”, “person”, “personal or liv- 
ing expenses”, “prescribed” — ITA 248(1); “qualifying person” —ITA 
7(7); “refund of payments” — ITA 146.1(1); “registered education savings 


1842 


Part I] — Information Returns 


plan” —ITA 146.1(1), 248(1);. “related” —ITA. 251(2)-(6);. “share- 
holder” —ITA 248(1); “taxation year” — ITA 249; “taxpayer” —ITA 
248(1). 


Forms [Reg. 200]: RC4157(E): Employers’ Guide: Filing the T4A Slip 
and Summary Form; T2 SCH 97: Additional information on non-resident 
corporations in Canada; T4: Statement of remuneration paid; T4 Segment; 
T4 Summ: Summary of remuneration paid; T4A: Statement of pension, 
retirement, annuity and other income; T4A Segment; T4A Summ: Sum- 


mary of pension, retirement, annuity and other income; T4A-NR: State- _ 


ment of fees (etc.) paid to non-residents for services rendered in Canada; 
T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA Summ: 
Return of distributions from an RCA; T695: T4A/T4A-NR data tape trans- 
mittal; T737-RCA: Statement of contributions paid to a custodian of an 
RCA; T737-RCA Summ: Return of contributions paid to a custodian of an 
RCA; T4001: Employers’ Guide to Payroll Deductions — Basic Informa- 
tion (guide). 


201. Investment income [T5 or T4A]— (1) Every 
person who makes a payment to a resident of Canada as 
or on account of 


(a) a dividend or an amount deemed by the Act to be a 
dividend (other than a dividend deemed to have been 
paid to a person under any of subsections 84(1) to (4) 
of the Act where, pursuant to subsection 84(8) of the 
Act, those subsections do not apply to deem the divi- 
dend to have been received by the person), 


(b) interest (other than the portion of the interest to 
which any of subsections (4) to (4.2) applies) 


(i) on a fully registered bond or debenture, 
(i1) in respect of 

(A) money on loan to, 

(B) money on deposit with, or 


(C) property of any kind deposited or placed 
with, 


a corporation, 
institution, 


association, organization. or 


(iii) in respect of an account with an investment 
dealer or broker, 


(1v) paid by an insurer in connection with an insur- 
ance policy or an annuity contract, or 


(v) On an amount owing in respect of compensation 
for property expropriated, 


(c) aroyalty payment in respect of the use of a work or 
invention or a right to take natural resources, 


(d) a payment referred to in subsection 16(1) of the 
Act that can reasonably be regarded as being in part a 
payment of interest or other payment of an income na- 
ture and in part a payment of a capital nature, where 
the payment is made by a corporation, association, or- 
ganization or institution, 


(e) an amount paid from a person’s NISA Fund No. 2, 
or 


(f) an amount that is required by subsection 148.1(3) 
of the Act to be added in computing a person’s income 
for a taxation year 


shall make an information return in prescribed form in re- 
spect of the portion of such payment for which an infor- 
mation return has not previously been made under this 
section. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 

History: The opening words of para. 201(1)(b) amended by P.C. 1996- 
1419, subsec. 1(1), September 11, 1996, Canada Gazette, Part II, October 
2, 1996, applicable to debt obligations issued after October 16, 1991. 


Reg. 
S. 201(4) 


Para. 201(1)(f) added by P.C. 1996-765, s. 1, May 28, 1996, Canada Ga- 
zette, Part Il, June 12, 1996, applicable to payments made after 1995. 


Para. 201(1)(e) added by P.C. 1993-1939, s. 1, December 2, 1993, Canada 
Gazette, Part II, December 15, 1993, applicable after 1993 in respect of 
amounts paid after 1992. 


All that portion of para. 201(1)(b) preceding subparagraph (i) and all that 
portion of subsec. 201(1) following para. (d) substituted by P.C. 1983- 
3586, subsecs. 2(1) and (2), November 17, 1983, Canada Gazette, Part II, 
November 24, 1983. 


Para. 201(1)(a) substituted by P.C. 1983-3585, s. 2, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


Subpara. 201(1)(b)(v) added by P.C. 1979-3327, s. 2, December 6, 1979, 
Canada Gazette, Part II, December 26, 1979, effective in respect of 1980 
et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Forms: RC4157(E): Employers’ Guide: Filing the T4A Slip and Sum- 
mary Form; TI! Sched. 4: Statement of investment income; T3 Sched. 8: 


Investment income, carrying charges, and gross-up amount of dividends 


retained by the trust; T4A: Statement of pension, retirement, annuity and 
other income; T4A Segment; T4A Summ: Summary of pension, retire- 
ment, annuity and other income; TS: Statement of investment income; TS 
Summ: Return of investment income; T619: Magnetic media transmittal; 
T4015: T5 Guide — return of investment income (guide); T4031: Com- 
puter specifications for data’ filed on Magnetic Media — T5, T5008, 
T4RSP, T4RIF, NR4, and T3;_T4126: How to file the TS return of invest- 
ment income (guide). 


(2) [Nominees and agents] — Every person who re- 
ceives as nominee or agent for a person resident in Can- 
ada a payment to which subsection (1) applies shall make 
an information return in prescribed form in respect of 
such payment. 


Proposed Amendment — Reg. 201(2)— 
‘Social Insurance Number disclosure 


Letter from Dept of Finance, March’ 7, 1999: See under 


ITA 241(4). 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 201(2) substituted by P.C. 1983-3586, subsec. 2(3), 
Canada Gazette, Part Il, November 24, 1983. 


1.T. Technical News: No. 11 (U-S. spin-offs (divestitures) — — dividends 
in kind). 


Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


(3) [Bearer coupons, etc.] — Where a person negoti- 
ates a bearer coupon, warrant or cheque representing in- 
terest or dividends referred to in subsection 234(1) of the 
Act for another person resident in Canada and the name 
of the beneficial owner of the interest or dividends is not 
disclosed on an ownership certificate completed pursuant 
to that subsection, the person negotiating the coupon, 
watrant or cheque, as the case may be, shall make an in- 
formation return in prescribed form in respect of the pay- 
ment received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


(4) [Annual interest accrual] — A person or partner- 
ship that is indebted in a calendar year under a debt obli- 
gation in respect of which subsection 12(4) of the Act and 
paragraph (1)(b) apply with respect to a taxpayer shall 
make an information return in prescribed form in respect 
of the amount that would, if the year were a taxation year 
of the taxpayer, be included as interest in respect of the 
debt obligation in computing the taxpayer’s income for 
the year. 
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Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 201(4) amended by P.C. 1996-1419, subsec. 1(2), Sep- 
tember 11, 1996, Canada Gazette, Part II, October 2, 1996, applicable to 
debt obligations issued after October 16, 1991. 


Subsec. 201(4) substituted by P.C. 1991-172, s. 1, January 31, 1991, Can- 
ada Gazette, Part Il, February 13, 1991, applicable with respect to invest- 
ment contracts acquired or materially altered after 1989. 


Subsec. 201(4) substituted by P.C. 1986-842, s. 1, April 10, 1986, Canada 
Gazette, Part II, April 30, 1986, applicable to 1985 et.seq. 


Subsec. 201(4) added by P.C. 1983-3586, subsec. 2(4), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983. 


(4.1) [Indexed debt obligation] — A person or part- 
nership that is indebted in a calendar year under an in- 
dexed debt obligation in respect of which paragraph 
(1)(b) applies shall, for each taxpayer who holds an inter- 
est in the debt obligation at any time in the year, make an 
information return in prescribed form in respect of the 
amount that would, if the year were a taxation year of the 
taxpayer, be included as interest in respect of the debt ob- 
ligation in computing the taxpayer’s income for the year. 
Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to’be sent (or one emailed) to 
taxpayer. 
History: Subsec. 201(4.1) added by P.C. 1996-1419, subsec. 1(2), Sep- 


tember 11, 1996, Canada Gazette, Part H, October 2, 1996, applicable to 
debt obligations issued after October 16, 1991. 


(4.2) [Nominee or agent—debt obligation] — 
Where, at any time in a calendar year, a person or partner- 
ship holds, as nominee or agent for a taxpayer resident in 
Canada, an interest ina debt obligation referred to in par- 
agraph (1)(b) that is 


(a) an obligation in respect of which subsection 12(4) 
of the Act applies with respect to the taxpayer, or 


(b) an.indexed debt obligation, 


that person or partnership shall make an information re- 
turn in prescribed form in respect of the amount that 
would, if the year were a taxation year of the taxpayer, be 
included as interest in respect of the debt obligation in 
computing the taxpayer’s income for the year. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer. 

History: Subsec. 201(4.2) added by P.C. 1996-1419, subsec. 1(2), Sep- 


tember 11, 1996, Canada Gazette, Part Il, October 2, 1996; applicable to 
debt obligations issued after October 16, 1991. 


(5) [Insurers] — Every insurer (within the meaning as- 
signed by paragraph 148(10)(a) of the Act) who is a party 
to a life insurance policy (within the meaning assigned by 
paragraph 138(12)(f) [138(12)“life insurance policy”] of 
the Act) in respect of which an amount is to be included 
in computing a taxpayer's income pursuant to subsection 
12.2(1), (3) or (5) or paragraph 56(1)(d.1) of the Act shall 
make an information return in prescribed form in respect 
of that amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 201(5) substituted by P.C. 1991-172, s. 1, January 31, 
1991, Canada Gazette, Part Il, February 13, 1991, applicable with respect 
to life insurance policies acquired or materially altered after 1989. 


Subsec. 201(5) added by P.C. 1983-3586, subsec. 2(4), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983. 


(6) [Debt obligation in bearer form] — Every person 
who makes a payment to, or acts as a nominee or agent 
for, an individual resident in Canada in respect of the dis- 


Income Tax Regulations 


position or redemption of a debt obligation in bearer form 
shall make an information return in prescribed form in re- 
spect of the transaction indicating the proceeds of disposi- 
tion or the redemption amount and such other information 
as may be required by the prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 

Forms: T-BD(1) Supp: Statement of disposition — debt obligation in 
bearer form (single transaction); T-BD(2) Supp: Statement of disposi- 
tion — debt obligations in bearer form (multiple transactions); T-BD(3) 
Summ and T-BD(4) Int Summ: Return of investment income debt obliga- 
tions; T4031: Computer specifications for data filed on Magnetic Me- 
T5, T5008, T4RSP, T4RIF, NR4, and T3; T4091: Return of securi- 
ties transactions [guide]; T5008: Statement of securities transactions: 
T5008 Segment; T5008 Summ: Return of securities transactions. 


(7) [*Debt obligation in bearer form”]— For the 
purposes of subsection (6), “debt obligation in bearer 
form” means any debt obligation in bearer form other 
than 


(a) a debt obligation that is redeemed for the amount 
for which the debt obligation was issued; 


(b) a debt obligation described 
7000(1)(b); and 


(c) a coupon, warrant or cheque referred to in subsec- 
tion 207(1). 


History: Subsecs. 201(6) and (7) added by P.C. 1988-2452, October 31, 
1988, Canada Gazette, Part Il, November 9, 1988, applicable after 1988. 


Definitions [Reg. 201]: “amount”, “annuity” —ITA 248(1); “Can- - 
ada” — ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “debt obligation in bearer form” — Reg. 201(7): 
“disposition”, “dividend”, “indexed debt obligation”, “individual”, “insur- 
ance policy”, “ “life insurance policy” —ITA 
138(12), 248(1); “person”, “prescribed”, “property” — ITA 248(1); “resi- 
dent in Canada”, “resident of Canada” —ITA 250; “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


in paragraph 


202. Payments to non-residents [NR4] — (1) Every 
person resident in Canada who pays or credits, or is 
deemed by Part I or Part XIII of the Act to pay or credit, 
to a non-resident person an amount as, on account or in 
lieu of payment of, or in satisfaction of, 


(a) a management or administration fee or charge, 
(b) interest, 
(c) income of or from an estate or trust. 
(d) rent, royalty or a similar payment referred to in 
paragraph 212(1)(d) of the Act, including any payment 
described in any of subparagraphs 212(1)(d)(i) to (viii) 
of the Act, 
(e) a timber royalty as described in paragraph 
212(1)(e) of the Act, 
(f) [Repealed] 
(g) a dividend, including a patronage dividend as de- 
scribed in paragraph 212(1)(g) of the Act, or 
(h) a payment for a right in or to the use of 

(1) a motion picture film, or 


(ii) a film or video tape for use in connection with 
television, 


shall, in addition to any other return required by the Act 
or these Regulations, make an information return in pre- 
scribed form in respect of such amount. ... 

Related Provisions: Reg: 202(7), (8) — Date return due; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two cop- 
ies to be sent (or one emailed) to taxpayer. 


History: Para. 202(1)(f) repealed by P.C. 2002-2169, s. 2, December 12, 
2002, Canada Gazette, Part I, January 1, 2003, effective ielenil 1, 2003. 
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Para. 202(1)(i) revoked by P.C. 1988-390, s. 1, March 3, 1988, Canada 
Gazette, Part Il, March 16, 1988, applicable with respect to dividends paid 
after May 23, 1985, other than dividends declared on or before that date. 


Para. 202(1)(i) added by P.C. 1980-1366, s. 3, May 22, 1980, Canada Ga- 
zette, Part II, June 11, 1980, effective November 17, 1978. 


Forms: NR4 Supp: Statement of amounts paid or credited to non-re- 
sidents of Canada; NR4 Summ: Return of amounts paid or credited to non- 
residents of Canada; NR4-OAS: Statement of OAS pension paid or 
credited to non-residents of Canada; NR14: Formal demand for non-resi- 
dent tax information return; T2 SCH 19: Non-resident shareholder infor- 
mation; 14031: Computer specifications for data filed on Magnetic Me- 
dia — TS, TS008, T4RSP, T4RIF, NR4, and T3. 


(2) [Various payments to non-residents] — Every 
person resident in Canada who pays or credits, or is 
deemed by Part I or Part XIII of the Act to pay or credit, 
to a non-resident person an amount as, on account or in 
lieu of payment of, or in satisfaction of, 


(a) a payment of a superannuation or pension benefit, 


(b) a payment of any allowance or benefit described in 
any of subparagraphs 56(1)(a)(i1) to (v1) of the Act, 


(c) a payment by a trustee under a registered supple- 
mentary unemployment benefit plan, 


(d) a payment out of or under a registered retirement 
savings plan or a plan referred to in subsection 
146(12) of the Act as an amended plan, 


(e) a payment under a deferred profit sharing plan or a 
plan referred to in subsection 147(15) of the Act as a 
revoked plan, 


(f) a payment under an income-averaging annuity con- 
tract, any proceeds of the surrender, cancellation, re- 
demption, sale or other disposition of an income-aver- 
aging annuity contract, or any amount deemed by 
subsection 61.1(1) of the Act to have been received by 
the non-resident person as proceeds of the disposition 
of an income-averaging annuity contract, 


(g) an annuity payment not described in any other par- 
agraph of this subsection or subsection (1), 


(h) a payment or a portion thereof, to which paragraph 
212(1)(p) of the Act applies, out of or under a fund, 
plan, or trust that was on December 31, 1985 a regis- 
tered home ownership savings plan (within the mean- 
ing assigned by paragraph 146.2(1)(h) of the Act as it 
read in its application to the 1985 taxation year), 


(1) a payment out of or under a registered retirement 
income fund, 


(j) a payment that is or that would be, if paragraph 
212(1)(r) of the Act were read without reference to 
subparagraph 212(1)(r)(—ii), a payment described in 
that paragraph in respect of a registered education sav- 
ings plan, 


(k) a grant under a program prescribed for the pur- 
poses of paragraph 212(1)(s) of the Act, 


(1) a payment described in paragraph 212(1)G) of the 
Act in respect of a retirement compensation arrange- 
ment, or 


(m) a payment described in paragraph 212(1)(v) of the 
Act, 


shall, in addition to any other return required by the Act 
or these Regulations, make an information return in pre- 
scribed form in respect of such amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two cop- 
ies to be sent (or one emailed) to taxpayer. 


Reg. 
S. 202(6) 


History: Para. 202(2)(m) added by P.C. 1999-2212, s. 1, December 16, 
1999, Canada Gazette, Part II, January 5, 2000, applicable to payments 
made or credited after 1999. 


Para. 202(2)(j) amended by P.C. 1998-2275, s. 4, December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seg. 


Para. 202(2)(1) added by P.C. 1988-1476, July 21, 1988, Canada Gazette, 
Part Il, August 3, 1988, applicable with respect to amounts paid or 
credited after March 27, 1987. 


Para. 202(2)(h) substituted by P.C, 1986-1103, s. 1, May 8, 1986, Canada 
Gazette, Part Il, May 28, 1986, applicable to amounts paid after 1985. 


Paras. 202(2)(b) and (h) substituted by P.C. 1983-3585, s. 3, November 
17, 1983, Canada Gazette, Part Il, November 24, 1983. 


Para. 202(2)(k) added by P.C. 1981-3209, s. 2, November 12, 1981, Can- 
ada Gazette, Part Il, November 25, 1981, effective in respect of grants 
paid or credited after 1980. 


Para. 202(2)(b) amended, para. 202(2)(j) added by P.C. 1980-1366, s. 4, 
May 22, 1980, Canada Gazette, Part U, June 11, 1980, effective March 1, 
1979. 


Para. 202(2)(i) added by P.C. 1979-1725, June 21, 1979, Canada Gazette, 
Part II, July 11, 1979, effective for the period commencing June 30, 1978. 


Forms: NR4 Supp: Statement of amounts paid or credited to non-re- 
sidents of Canada; NR4 Summ: Return of amounts paid or credited to non- 
residents of Canada; NR4A-RCA: Statement of amounts paid to non-re- 
sidents of Canada to which para. 212(1)(j) applies; NR14: Formal demand 
for non-resident tax information return. 


(2.1) [NISA Fund No. 2] — Every person resident in 
Canada who pays an amount to a non-resident person 
from a NISA Fund No. 2 shall, in addition to any other 
return required by the Act or these Regulations, make an 
information return in prescribed form in respect of the 
amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — 


Electronic filing required if more than 500 returns; Reg. 209 — Two cop- 
ies to be sent (or one emailed) to taxpayer. 


History: Subsec. 202(2.1) added by P.C. 1993-1939, subsec. 2(1), De- 
cember 2, 1993, Canada Gazette, Part II, December 15, 1993, applicable 
after 1993 in respect of amounts paid after 1992. 


(3) [Nominee or agent] — Every person who is paid or 
credited with an amount referred to in subsection (1), (2) 
or (2.1) for or on behalf of a non-resident person shall 
make an information return in prescribed form in respect 
of the amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two cop- 
ies to be sent (or one emailed) to taxpayer. 

History: Subsec. 202(3) amended by P.C. 1993-1939, subsec. 2(2), De- 
cember 2, 1993, Canada Gazette, Part II, December 15, 1993, applicable 
after 1993 in respect of amounts paid after 1992. 


(4) [Non-resident payer deemed resident in Can- 
ada] — A non-resident person who is deemed, under 
subsection 212(13) of the Act, to be a person resident in 
Canada for the purposes of section 212 of the Act shall be 
deemed, in the same circumstances, to be a person resi- 
dent in Canada for the purposes of subsections (1) and 


(2). 


(5) [Partnership payer deemed resident in Can- 
ada] — A partnership that is deemed, under paragraph 
212(13.1)(a) of the Act, to be a person resident in Canada 
for the purposes of Part XIII of the Act shall be deemed, 
in the same circumstances, to be a person resident in Can- 
ada for the purposes of subsections (1) and (2). 


(6) [Non-resident payer carrying on business in 
Canada] —A_ non-resident person who is deemed, 
under subsection 212(13.2) of the Act, to be a person resi- 
dent in Canada for the purposes of Part XIII of the Act 
shall be deemed, in the same circumstances, to be a per- 
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son resident in Canada for the purposes of subsections (1) 
and (2). 


(7) [Filing deadline] — Subject to subsection (8), an in- 
formation return required under this section shall be filed 
on or before March 31 and shall be in respect of the pre- 
ceding calendar year. 


(8) [Filing deadline — trust or estate] — Where an 
amount referred to in subsection (1) or (2) is income of or 
from an estate or trust, the information return required 
under this section in respect thereof shall be filed within 
90 days from the end of the taxation year of the estate or 
trust in which the amount was paid or credited and shall 
be in respect of that taxation year. 


Definitions [Reg. 202]: “amount” — ITA 248(1); “deferred profit shar- 


ing plan” — ITA 147(1), 248(1); “disposition”, “dividend” — ITA 248(1); | 


“estate”? —ITA 104(1), 248(1); “ancome-averaging annuity contract”, 
“non-resident”, “person”, “prescribed” — ITA 248(1); “registered educa- 
tion savings plan” —ITA 146.1(1), 248(1); “registered home ownership 
savings plan” — ITA 248(1); “registered retirement income fund” — ITA 
146.3(1), 248(1); “registered retirement savings plan’ —ITA 146(1), 
248(1); “registered supplementary unemployment benefit plan” — ITA 
145(1), 248(1); “resident” — ITA 250, Reg. 202(4), (5), (6); “resident in 
Canada” — ITA 250; “retirement Von} pessauion Aran eens “superan- 
nuation or pension benefit” — ITA 248(1); “taxation year” — ITA 249; 
“trust? —ITA 104(1), 248(1), (3). 7 


Forms [Reg. 202]: NR4 Supp: Statement of amounts paid or credited to 
non-residents of Canada; NR4 Summ: Return of amounts paid or credited 
to. non-residents of Canada. 


203. [Repealed] 


History: S. 203 repealed by P.C. 2002-2169, s. 3, December 12, 2002, 
Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Forms: NR1: Return of income received from sources within the United 
States on behalf of non-residents of Canada. 


204. Estates and trusts — (1) [Trustee to file re- 
turn] — Every person having the control of, or receiving 
income, gains or profits in a fiduciary capacity, or in a 
capacity analogous to a fiduciary capacity, shall make a 
return in prescribed form in respect thereof. 


Related Provisions: ITA 150(1)(c) — Trust tax return; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two cop- 
ies to be sent (or one emailed) to taxpayer. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Information Circulars: 78-5R3: Communal organizations; 78-14R3: 
Guidelines for trust companies, etc. 


Forms: T3: Statement of trust income allocations and designations; 
T3ATH-IND: Amateur athlete trust income tax return; T3D: Deferred 
profit sharing plan or revoked plan information return and income tax re- 
turn; T3F: Mutual fund, pooled fund and investment corporation. informa- 
tion return; T3G: Certification of no tax liability by a group of RRSPs, 
RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax 
return for RRSP, RRIF, or RESP; T3P: Employee’s pension plan income 
tax return; T3RET: Trust income tax and information return; T3S: Supple- 
mentary unemployment benefit plan — income tax return; T4031: Com- 
T5, T5008, 


T4RSP, T4RIF, NR4, and T3. 


(2) [Filing deadline] — The return required under this 
section shall be filed within 90 days from the end of the 
taxation year and shall be in respect of the taxation year. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(3) [Exceptions] — Subsection (1) does not require a 
trust to make a return for a taxation year at the end of 
which it is 
(a) governed by a deferred profit sharing plan or by a 
plan referred to in subsection 147(15) of the Act as a 
revoked plan; 
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(b) governed by an employees profit sharing plan; 
(c) a registered charity; 

(d) governed by an eligible funeral pins 
(d.1) a cemetery care trust; or 


(e) governed by a registered education savings plan. 


Related Provisions: ITA 148.1 — Eligible funeral arrangements; ITA 
149.1(14) — Charity information return; Reg. 201(1)(f) — Eligible fu- 
neral arrangement information return; Reg. 212 — EPSP_ information 
return. 


History: Para. 204(3)(d.1) added by P.C. 1999-2212, s. 2; December 16, 
1999, Canada Gazette, Part Il, January 5, 2000, applicable to 1998 et seq. 


Para. 204(3)(e) added by P.C. 1998-2275, s. 5, December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable to 1998 ef seq. 


The opening words of subsec. 204(3) amended, and para. 204(3)(d) added, 
by P.C. 1996-765, s. 2, May 28, 1996, Canada ores Part II, June 12, 
1996, applicable to 1993 ef seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 
Definitions [Reg. 204]: “deferred profit sharing plan” —ITA 147(1), 
248(1); “employees profit sharing plan” — ITA 144(1), 248(1); “person”, 
“prescribed”, “registered charity” — ITA 248(1); “taxation year” —ITA 
249; “trust” —ITA 104(1), 248(1),. (3). 


205. Date returns to be filed — (1) Al! returns re- 
quired under this Part shall be filed with the Minister 
without notice or demand and, unless otherwise specifi- 
cally provided, on or before the last day of February in 
each year and shall be in respect of the fospint a calendar 
year. 


Related Provisions: Reg. 202(7), (8), 203(2), 204(2), ie 
Exceptions. 


(2) [Where business discontinued] — Where a per- 
son who is required to make a return under this Part dis- 
continues his business or activity, the return shall be filed 
within 30’ days of the day of the discontinuance of the 
business or activity and shall be in respect of any calendar 
year or a portion thereof prior to the discontinuance of the 
business or activity for which a return has not previously 
been filed. 

Definitions [Reg. 205]: 
248(1). 


“business”, “Minister”, “person” —ITA 


205.1 Electronic filing — A person who is required to 
make an information return under this Part, or who files 
an information return on behalf of a person who is re- 
quired to make an information return under this Part, shall 
file the information return with the Minister in an elec- 
tronic format if more than 500 such returns are to be filed 
for the calendar year. 


Related Provisions: ITA 244(22) — Electronic filing permitted. 


History: S. 205.1 added by P.C. 1998-2273 s..1, December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable in respect of returns 
required to be filed for the 1999 and subsequent calendar. years. 


Definitions [Reg. 205.1]: “Minister’, “person” — ITA 248(1). 


206. Legal representatives and others — (1) Where 
a person, who is required to make a return under this Part, 
has died, such return shall be filed by his legal representa- 
tive within 90 days of the date of death and shall be in 
respect of any calendar year or a portion thereof prior to 
the date of death for which a return has not previously 
been filed. 


(2) [Trustee in bankruptcy, etc.] — Every trustee in 
bankruptcy, assignee, liquidator, curator, receiver, trustee 
or committee and every agent or other. person. administer- 
ing, managing, winding-up, controlling or otherwise deal- 
ing with the property, business, estate or income of a per- 


1846 


Part Il — Information Returns 


son who has not filed a return as required’ by this Part 
shall file such return. 


Definitions [Reg. 206]: “legal representative”, “person”, “property” — 
ITA 248(1). 


207. Ownership certificates — (1) An ownership cer- 
tificate completed pursuant to section 234 of the Act shall 
be delivered to the debtor or encashing agent at the time 
the coupon, warrant or cheque referred to in that section 
is negotiated. | 


(2) The debtor or encashing agent to whom an ownership 
certificate has been delivered pursuant to subsection (1) 
shall forward it to the Minister on or before the 15th day 
of the month following the month the coupon, warrant or 
cheque, as the case may be, was negotiated. 


(3) The operation of section 234 of the Act is extended to 
a bearer coupon or warrant negotiated by or on behalf of a 
non-resident person who is subject to tax under Part XIII 
of the Act in respect of such a coupon or warrant. 
Forms: T600, T600B: Ownership certificate; NR601: Non-resident own- 
ership certificate — withholding tax; NR602: Non-resident ownership cer- 
tificate — no withholding tax. 

Definitions [Reg. 207]: “Minister? —ITA 248(1); “month” — Inter- 
pretation Act 35(1); “non-resident”, “person” — ITA 248(1). 


208. Dispositions of income-averaging annuity 
contracts — Every person who carries on a business re- 
ferred to in paragraph 61(4)(b) [61(4)“income-averaging 
annuity contract] of the Act shall make an information 
return in prescribed form in respect of 


(a) any amount paid by that person to a resident of 
Canada as, on account or in lieu of payment of, or in 
satisfaction of, proceeds of the surrender, cancellation, 
redemption, sale or other disposition of an income- 
averaging annuity contract; or 


(b) any amount deemed by subsection 61.1(1) of the 
Act to have been received by an individual resident in 
Canada as proceeds of the disposition of an income- 
averaging annuity contract that was made with that 
person. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: All that portion of s. 208 preceding para. (a) substituted by P.C. 
1983-3585, s. 4, November 17, 1983, Canada Gazette, Part II, November 
24, 1983, effective from November 13, 1981. 

Definitions [Reg. 208]: “amount”, “annuity”, “business” —ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “disposition”, “in- 
come-averaging annuity contract”, “individual”, “person”, “prescribed” — 
ITA 248(1); “resident in Canada”, “resident of Canada” — ITA 250. 
Forms: T4A: Statement of pension, retirement, annuity and other income; 
T4A Segment; T4A Summ: Summary of pension, retirement, annuity and 
other income. 


209. Distribution of taxpayers’ portions of re- 
turns — (1) Every person who is required by section 
200, 201, 202, 204, 208, 212, 214, 215, 217, 218, 223, 
226, 227, 228, 229, 230, 232, 233 or 234 to make an in- 
formation return shall forward to each taxpayer to whom 
the return relates two copies of the portion of the return 
that relates to that taxpayer. 

History: Subsec. 209(1) amended by P.C. 1993-1939, s. 3, December 2, 


1993, Canada Gazette, Part Il, December 15, 1993, applicable after 1993 
in respect of amounts paid after 1992. 


Subsec. 209(1) amended by P.C. 1992-1567, s. 1, July 16, 1992, Canada 
Gazette, Part Il, August 12, 1992, applicable to 1991 et seq. 
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Subsec. 209(1) amended by P.C. 1989-2156, \s. 1, October 26, 1989, Can- 
ada Gazette, Part Il, November 8, 1989. 


Subsec. 209(1) substituted by P.C. 1987-1681, s. 1, August 14, 1987, Can- 
ada Gazette, Part II, September 2, 1987, effective after December 18, 
1986. 


Subsec. 209(1) substituted by P.C. 1985-374, s. 1, February 7, 1985, Can- 
ada Gazette, Part II, February 20, 1985. 


(2) The copies referred to in subsection (1) shall be sent 
to the taxpayer at his last known address or delivered to 
him in person, on or before the date the return is required 
to be filed with the Minister. 


(3) A person may send a document, as required under 
subsection (1), in an electronic format if the person has 
received the express consent of the taxpayer, and in that 
case, the person shall send a single copy to the taxpayer, 
on or before the date on which the return referred to in 
subsection (1) is to be filed with the Minister. 


History: Subsec. 209(3) added by P.C. 2002-2169, s. 4, December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective January 1, 2003. 


(4) In subsection (3), “express consent” means consent 
given in writing or in an electronic format. 

History: Subsec. 209(4) added by P.C. 2002-2169, s. 4, December 12, 
2002, Canada Gazette, Part I, January 1, 2003, effective January 1, 2003. 


Definitions [Reg. 209]: “express consent” — Reg. 209(4); “Minister”, 
“person”, “taxpayer”? —ITA 248(1). 


210. Tax deduction information — Every person who 
makes or has at any time made a payment described in 
section 153. of the Act and every person who pays or 
credits or has at any time paid or credited, or is deemed 
by Part I or Part XIII of the Act to pay or credit or to have 
at any time paid or credited, an amount described in Part 
XIII of the Act shall, on demand by registered letter from 
the Minister make an information return in prescribed 
form containing the information required therein and shall 
file the return with the Minister within such reasonable 
time as may be stipulated in the registered letter. 
Definitions [Reg. 210]: “amount”, “Minister”, “person”, “pre- 
scribed” — ITA 248(1). 


Forms: T4-T4A: Summary of remuneration paid. 


211. Accrued bond interest — (1) Every financial 
company making a payment in respect of accrued interest 
by virtue of redemption, assignment or other transfer of a 
bond, debenture or similar security (other than an income 
bond, an income debenture or an investment contract in 
respect of which subsection 201(4) applies), shall make 
an information return in prescribed form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns. 


History: Subsec. 211(1) substituted by P.C. 1991-172, s. 2, January 31, 
1991, Canada Gazette, Part I, February 13, 1991, applicable with respect 
to investment contracts acquired or materially altered after 1989. 


(2) The return referred to in subsection (1) shall be for- 
warded to the Minister on or before the 15th day of the 
month following the month in which the payment referred 
to in subsection (1) is made. 


(3) For the purposes of this section, a financial company 
includes a bank, an investment dealer, a stockbroker, a 
trust company and an insurance company. 


(4) The provisions of subsection (1) do not apply to a 
payment made by one financial company to another fi- 
nancial company. 


Definitions [Reg. 211]: “bank” — ITA 248(1), Interpretation Act 35(1); 
“financial company” — Reg. 211(3); “income bond”, “Minister” — ITA 
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248(1); “month” — Interpretation Act 35(1); 
“trust” —ITA 104(1), 248(1), (3). 


Forms: T600 or T600B: Ownership certificate. 


“prescribed” — ITA 248(1); 


212. Employees profit sharing plans — (1) Every 
trustee of an employees profit sharing plan shall make an 
information return in prescribed form. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer. 


(2) Notwithstanding subsection (1), the return required 
under this section may be filed by the employer instead of 
by the trustee. 

Related Provisions: Reg. 205 — Date return due. 

Definitions [Reg. 212]: “employees profit sharing plan” — ITA 144(1), 
248(1); “employer”, “prescribed” —ITA 248(1). 


Forms: T4PS: Statement of employee profit-sharing plan allocations and 
payments; T4PS Segment; T4PS Summ: Employee profit-sharing plan 
payments and allocations. 


213. Electric, gas or steam corporations — (1) 
Every corporation engaged in the distribution or genera- 
tion of electrical energy, gas or steam shall make an infor- 
mation return in prescribed form in respect of each taxa- 
tion year of the corporation. 


(2) The return required under this section shall be filed 
within 6 months from the end of the taxation year in re- 
spect of which the return is made. 

Definitions [Reg. 213]: “corporation” — ITA 248(1), Interpretation Act 


35(1); “month” — Interpretation Act 35(1); “prescribed” — ITA 248(1); 
“taxation year” — ITA 249. 


214. Registered retirement savings plans — (1) 
Every person who pays any of the following amounts 
shall make an information return in prescribed form: 


(a) an amount that is required by subsection 146(8) of 
the Act to be included in computing the income of a 
taxpayer for a taxation year; 


(b) an amount that is an eligible amount, within the 
meaning of subsection 146.01(1) of the Act; or 


(c) an amount that is an eligible amount, within the 
meaning of subsection 146.02(1) of the Act. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies. to 
be sent (or one emailed) to taxpayer. 

History: Subsec. 214(1) amended by P.C. 2002-2169, subsec. 5(1), De- 
cember 12, 2002, Canada Gazette, Part Il, January 1, 2003, effective on 
the day on which ITA 146.01(8) is repealed (as proposed in draft legisla- 
tion of Dec. 20, 2002). Para. 214(1)(b) is applicable to payments: made in 
2002 et seq., and para. 214(1)(c) to payments made in 1999 et seq. 


Forms: See at end of Reg. 214. 


(2) Where, in a taxation year, subsection 146(6), (7), (9), 
or (10) of the Act is applicable in respect of a trust gov- 
erned by a registered retirement savings plan, the trustee 
of such a plan shall make an information return in pre- 
scribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


Forms: See at end of Reg. 214. 


(3) Where, in respect of an amended plan referred to in 
subsection 146(12) of the Act, an amount is required to be 
included in computing the income of a taxpayer for a tax- 
ation year, the issuer of the plan shall make an informa- 
tion return in prescribed form. 
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Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 214(3) substituted by P.C. 1983-3835, s. 5, November 
17, 1983, Canada Gazette, Part Il, November 24, 1983. 


Forms: See at end of Reg. 214. 


(4) Where subsection 146(8.8) of the Act deems an 
amount to be received by an annuitant as a benefit out of 
or under a registered retirement savings plan and such 
amount is required by subsection 146(8) of the Act to be 
included in computing the income of that annuitant for a 
taxation year, the issuer of the plan shall make an infor- 
mation return in prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 214(4) substituted by P.C. 1983-3585, s. 5, November 
17, 1983, Canada Gazette, Part Il, November 24, 1983. 


Subsec. 214(4) added by P.C. 1980-1735, s. 3, June 26, 1980, Canada 
Gazette, Part II, July 9, 1980, effective June 30, 1978. 


Forms: See at end of Reg. 214. 


(5) If a payment or transfer of property to which subsec- 
tion 146(16) of the Act applies is made, the issuer of the 
plan from which the payment or transfer was made shall 
make an information return in prescribed form in respect 
of the payment or transfer. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: Subsec. 214(5) amended by P.C. 2002-2169, subsec. 5(2), De- 
cember 12, 2002, Canada Gazette, Part Il, January 1, 2003, effective Janu- 
ary 1, 2003. : 


Subsec. 214(5) amended by P.C. 2001-957, subsec. 2(1), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the. Modernization of Benefits and Obligations Act (S.C. 2000, ¢. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year et 
seq. 

Subsec. 214(5) substituted by P.C. 1991-2540, s. 3, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, applicable in respect of trans- 
fers and payments made after 1987. 


Subsec. 214(5) added by P.C. 1983-3585, s. 5, November 17, 1983, Can- 
ada Gazette, Part II, November 24, 1983, applicable with respect to trans- 
fers and payments made on and after November 24, 1983. 


Forms: See at end of Reg. 214. 


(6) [Repealed] 
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History: Subsec. 214(6) repealed by P.C. 2002-2169, subsec. 5(3), De- 
cember 12, 2002, Canada Gazette, Part II, January 1, 2003, effective Janu- 
ary 1, 2003. 


Subsec. 214(6) added by P.C. 1983-3585, s: 5, November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 


(7) In this section, “annuitant” and “issuer” have the 
meanings assigned by subsection 146(1) of the Act. 


History: Subsec. 214(7) amended by P.C. 2002-2169, subsec. 5(4), De- 
cember 12, 2002, Canada Gazette, Part Il, January 1, 2003, effective Janu- 
ary 1, 2003. 


The definition “spouse” in subsec. 214(7) repealed by P.C. 2001-957, sub- 
sec. 2(2), May 31, 2001, Canada Gazette, Part II, June 20, 2001, applica- 
ble to 2001 et seq., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of)the Modernization of Benefits and Obliga- 
tions Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation 
year, the amendment applies to the taxpayer and the person in respect of 
the applicable taxation year ef seq. 


Subsec. 214(7) substituted by P.C. 1991-2540, s. 3, December 16, 1991, 
Canada Gazette, Part I, January 15, 1992, applicable in respect of trans- 
fers and payments made after 1987. 


Subsec. 214(7) added by P.C. 1983-3585, s. 5, November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 

Definitions [Reg. 214]: “amount” —ITA 248(1); “annuitant” —ITA 
146(1), Reg. 214(7); “common-law partner’ —ITA 248(1); “indivi- 
dual” — ITA 248(1); “issuer” — ITA 146(1), Reg. 214(7); “person”, “pre- 
scribed” —ITA 248(1); “registered retirement savings plan” —ITA 
146(1), 248(1); “spouse” — ITA 146(1.1), Reg. 214(7); “taxation year” — 
ITA 249; “taxpayer” —- ITA 248(1); “trust”? — ITA 104(1), 248(1), (3). 
Forms [Reg. 214]: T4RSP Segment; T4RSP Summ: Return of regis- 
tered retirement savings plan income; T4RSP Supp: Statement of regis- 
tered retirement savings plan income; T4031: Computer specifications for 
data filed on Magnetic Media — T5, T5008, T4RSP, T4RIF, NR4, and 
T3; T4079: T4RSP and T4RIF guide. 


215. Registered retirement income funds — (1) In 
this section, “annuitant” and “carrier” have the meanings 
assigned by subsection 146.3(1) of the Act. 

History: Subsec. 215(1) amended by P.C. 2002-2169, subsec. 6(1), De- 


cember 12, 2002, Canada Gazette, Part II, January 1, 2003, effective Janu- 
ary 1, 2003. 


(2) Every carrier of a registered retirement income fund 
who pays out of or under it an amount any portion of 
which is required under subsection 146.3(5) of the Act to 
be included in computing the income of a taxpayer shall 
make an information return in prescribed form in respect 
of the amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than’500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


Forms: T4RIF: Statement of income from a registered retirement income 
fund; T4RIF Segment; T4RIF Summary; T4031: Computer specifications 
for data filed on Magnetic Media — T5, T5008, T4RSP, T4RIF, NR4, and 
T3; T4079: T4RSP and T4RIF guide. 


(3) Where subsection 146.3(4), (7), (8) or (10) of the Act 
applies in respect of any transaction or event with respect 
to property of a registered retirement income fund, the 
carrier of the fund shall make an information return in 
prescribed form in respect of the transaction or event. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 

Forms: T4RIF: Statement of income from a registered retirement income 
fund; T4RIF Segment; T4RIF Summary; T4031: Computer specifications 
for data filed on Magnetic Media — TS, T5008, T4RSP, T4RIF, NR4, and 
T3; T4079: T4RSP and T4RIF guide. 


(4) Where an amount is deemed under subsection 
146.3(6) or (12) of the Act to be received by an annuitant 
out of or under a registered retirement income fund, the 
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carrier of the fund shall make an information return in 
prescribed form in respect of the amount. 


Related Provisions [Reg. 215(4)]: Reg. 205 — Date return due; Reg. 
205.1 — Electronic filing required if more than 500 returns; Reg. 209 — 
Two copies to be sent (or one emailed) to taxpayer. 


Forms [Reg. 215(4)]: T4RIF: Statement of income from a registered 
retirement income fund; T4RIF Segment; T4RIF Summary; T4031: Com- 
puter specifications for data filed on Magnetic Media —T5, T5008, 
T4RSP, T4RIF, NR4, and T3; T4079: T4RSP and T4RIF guide. 


(5) If a transfer. of an amount to which paragraph 
146.3(14)(b) of the Act applies is made, the carrier of the 
fund from which the transfer is made shall make an infor- 
mation return in prescribed form in respect of the transfer. 


_ Proposed . Amendment — 215(5) 


(5) o a transfer of. an ‘amount iD ehich subsection 
1 6.3(14) of the Act applies is made from a fund, the 
carrier of the fund shall make an information return in 
prescribed form in resp ct of the transfer. 


Application: The February 27, 2004 draft seouilions peosicts sind 
os s. 2, will amend subsec. a to ae as above, applicable after 


SUE ion 215065 requires ¢ carriers of reg- 
istered retirement income funds (RRIFs) to file information re-- 
turns EO transfers from RRIFs dees to a ainyision of oe 


oe ship. Subseeion 418G 
replace the reference to ee 146. * 3(14)(b) of the Act with 
a reference to subsection 116. 3( 14). iieaiees amendment i is strictly A 


porting requir ements. 


Related Provisions [Reg. 215(5)]: Reg. 205 — Date return due; Reg. 
205.1 — Electronic filing required if more than 500 returns; Reg. 209 — 
Two copies to be sent (or one emailed) to taxpayer. 


History: Subsec. 215(5) added by P.C. 2002-2169, subsec. 6(2), Decem- 
ber 12, 2002, Canada Gazette, Part Il, January 1, 2003, applicable to 
transfers made in 2002 et seq. 


History [Reg. 215]: S. 215 added by P.C. 1984-3917, December 6, 
1984, Canada Gazette, Part II, December 26, 1984. 


Former s. 215 repealed by P.C. 1984-3789, s. 1, November 29, 1984, Can- 
ada Gazette, Part Il, December 12, 1984. 


Definitions [Reg. 215]: “amount” — ITA 248(1); “ 
146.3(1), Reg. 215(1); “carrier” —ITA 146.3(1), Reg. 215(1); “pre- 
scribed”, “property?” —ITA 248(1); “registered retirement income 
fund” — ITA 146.3(1), 248(1); “taxpayer” — ITA 248(1). 


216. Registered Canadian amateur athletic as- 
sociations — (1) Every registered Canadian amateur 
athletic association shall make an information return in 
prescribed form for each fiscal period of the association 
within six months after the end of the fiscal period. 


History: Subsec. 216(1) substituted by P.C. 1986-2590, s. 2, November 
20, 1986, Canada Gazette, Part Il, December 10, 1986, applicable to 1984 
et seq. 


Interpretation Bulletins: IT-496R: Non-profit organizations, 


(2) For the purposes of this section, “fiscal period” means 
the period for which the accounts of the registered Cana- 
dian amateur athletic association have been ordinarily 
made up and, in the absence of an established practice, 
the fiscal period is that adopted by the association but no 
such fiscal period shall exceed 12 months. 

Definitions [Reg. 216]: “fiscal period” — Reg. 216(2); “month” — /n- 
terpretation Act 35(1); “prescribed”, “registered Canadian amateur athletic 
association” — ITA 248(1). 

Forms [Reg. 216]: T2052: Registered charities and registered Canadian 
amateur athletic associations — Return of information. 
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Regulations 


Reg. 
8S. 217 


217. Disposition of interest in annuities and life 
insurance policies — (1) In this section, 


“disposition” has the meaning assigned by subsection 
148(9) of the Act and includes anything deemed to be a 
disposition of a life insurance policy under subsection 
148(2) of the Act; 


‘insurer’ has the meaning assigned by paragraph 
148(10)(a) of the Act; 


‘life insurance policy” has the meaning assigned by sub- 
section 138(12) of the Act. 


(2) Where by reason of a. disposition of an interest in-a 
life insurance policy an amount is required, pursuant to 
paragraph 56(1)(G) of the Act, to be included in computing 
the income of a taxpayer and the insurer that is the issuer 
of the policy is a party to, or is notified in writing of, the 
disposition, the insurer shall make an information return 
in prescribed form in respect of the amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required 1f more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


History: The definitions “disposition” and “life insurance policy” in sub- 
sec. 217(1) amended by P.C. 2002-2169, s. 7, December 12, 2002, Can- 
ada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


S. 217 substituted by P.C. 1984-3917, December 6, 1984, Canada Ga- 
zette, Part Il, December 26, 1984. 


S. 217 substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, 
Part Il, May 24, 1978. 

Definitions [Reg. 217]: “amount” — ITA 248(1); “disposition” — ITA 
248(1), Reg. 217(1); “insurer” — ITA 148(10)(a), Reg. 217(1); “life insur- 
ance policy” —ITA 138(12), Reg. 217(1); “prescribed”, “taxpayer” — 
ITA 248(1); “writing” — Interpretation Act 35(1). 

Forms: T5: Statement of investment income; T5 Summ: Return of invest- 
ment income. 


218. Patronage payments — (1) Every person who, 
within the meaning of section 135 of the Act, makes pay- 
ments to residents of Canada pursuant to an allocation in 
proportion to patronage shall make an information return 
in prescribed form in respect of payments so made. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be-sent (or one emailed) to 
taxpayer. 


(2) Every person who receives a payment referred to in 
subsection (1) as nominee or agent for another person res- 
ident in Canada shall make an information return in pre- 
scribed form in respect of the payment so received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 


tronic filing required if more than 500 returns; Reg. 209 — Two copies to 
be sent (or one emailed) to taxpayer. 


Definitions [Reg. 218]: “Canada” — ITA 255, Interpretation Act 35(1); 
“person”, “prescribed” — ITA 248(1); “resident”, “resident in Canada” — 
ITA 250. 


Forms [Reg. 218]: RC4157(E): Employers’ Guide: Filing the T4A Slip 
and Summary Form; T4A: Statement of pension, retirement, annuity and 
other income; T4A Segment; T4A Summ: Summary of pension, retire- 
ment, annuity and other income. 


219. [Repealed] 


History: S. 219 repealed by P.C. 2002-2169, s. 8, December 12, 2002, 
Canada Gazette, Part Il, January 1, 2003, effective January 1,:2003. 


220. Cash bonus payments on Canada Savings 
Bonds — (1) Every person authorized to redeem Canada 
Savings Bonds (in this section referred to as the “redemp- 
tion agent”) who pays an amount in respect of a Canada 
Savings Bond as a cash bonus that the Government of 


Income Tax Regulations 


Canada has undertaken to pay (other than any amount of 
interest, bonus or principal agreed to be paid at the time 
of the issue of the bond under the terms of the bond) shall 
make an information return in prescribed form in respect 
of such payment. 


Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns. 


(2) Every redemption agent required by subsection (1) to 
make an information return shall 


(a) issue to the payee, at the time the cash bonus is 
paid, two copies of the portion of the return relating to 
him; and 


(b) file the return with the Minister on or before the 

15th day of the month following the month in which 

the cash bonus was paid. ; 
Definitions [Reg. 220]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “Minister” — ITA 248(1);, “month”? — Jn- 


terpretation Act 35(1); “person”, “prescribed” — ITA 248(1);-“redemp- 
tion agent” — Reg. 220(1). 


221. Qualified investments and foreign pro- 
perty — (1) In this section, “reporting person” means 


(a) a mutual fund corporation; 
(b) an investment corporation; 
(c) a mutual fund trust; 


(d) a pooled fund trust (within the meaning assigned 
by subsection 5000(7)); 


(e) a resource property trust (within the meaning as- 
signed by subsection 5000(7)); 


(f) a trust that would be a mutual fund trust if Part 


XLVIUI were read without reference to paragraph 
A4801(b); 


(g) a trust described in paragraph 65( 1)(c) of the In- 
come Tax Application Rules; 


(h) a small business investment trust (within the mean- 
ing assigned by subsection 5103(1)); or 


(i) a trust described in paragraph 149(1)(0.4) of the 
Act. 


(2) Where in any taxation year a reporting person (other 
than a registered investment) claims that a share of its 
capital stock issued by it, or an interest as a beneficiary 
under it, is a qualified investment under section 146, 
146.1, 146.3 or 204 of the Act, the reporting person shall, 
in respect of the year and within 90 days after the end of 
the year, make an information return in prescribed form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns. 


(3) Where in any taxation year a reporting person (other 
than a registered investment) claims that a share of its 
capital stock issued by it, or that an interest of a benefici- 
ary under it, is not foreign property for the purpose of sec- 
tion 206 of the Act, the reporting person shall, in respect 
of the year and within 90 days after the end of the year, 
make an information return in prescribed form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns. 


History: Subsec. 221(2) amended to add reference to ITA 146.1 by P.C. 
2001-1106, s. 1, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, 
applicable to 1999 et seq. 


S. 221 amended by P.C. 2000-183, s. 1, February 17, 2000, Canada Ga- 
zette, Part Il, March 1, 2000, applicable to taxation years beginning after 
1995. 
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Paras. 221(a) and (b) substituted by P.C. 1985-374, February 7, 1985, s. 2, 
Canada Gazette, Part Il, February 20, 1985, applicable to taxation years 
commencing after 1983. 

Definitions [Reg. 221]: “business” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “investment corporation” — ITA 
130(3), 248(1); “mutual fund corporation” — ITA 131(8), 248(1); “mutual 
fund trust’ — ITA 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft], 248(1); “person”, “prescribed”, “property” — ITA 248(1); “regis- 
tered investment” —ITA 204.4(1), 248(1); “reporting person” — Reg. 
221(1); “share” — ITA 248(1); “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 


Information Circulars: 78-14R3: Guidelines for trust companies, etc. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign 
property information return. 


222. [Repealed] 


History: S. 222 repealed by P.C. 2000-183, s. 1, February 17, 2000, Can- 
ada Gazette, Part Il, March 1, 2000, applicable to.taxation years beginning 
after 1995. 


223.. Registered home _ ownership = savings 
plans — (1) Every person who, before May 23, 1985, 
pays an amount out of or under a registered home owner- 
ship savings plan to a resident of Canada as a beneficiary 
under the plan shall make an information return in pre- 
scribed form. 

History: Subsec. 223(1) substituted by P.C. 1986-1103, subsec. 2(1), 
May 8, 1986, Canada Gazette, Part Il, May 28, 1986. 


Subsec. 223(1) substituted by P.C. 1983-3585, subsec. 6(1), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983. 


(2) Every trustee or depositary that is party to a registered 
home ownership savings plan the registration of which is 
revoked during a taxation year pursuant to subsection 
146.2(7) or (7.1) of the Act shall make an information re- 
turn in prescribed form with respect to any amount that is 
deemed by subsection 146.2(8) of the Act to have been 
received. by the beneficiary of that plan. 


History: Subsec. 223(2) substituted by P.C. 1983-3585, subsec. 6(1), No- 
vember 17, 1983, Canada Gazette, Part Il, November 24, 1983. 


(3) Every trustee or depositary that is party to a registered 
home ownership savings plan, the beneficiary of which is 
a resident of Canada and has been deemed by subsection 
146.2(9) of the Act to have received an amount during a 
taxation year and before May 23, 1985, shall make an in- 
formation return in prescribed form. 

History: Subsec. 223(3) substituted by P.C. 1986-1103, subsec, 2(2), 
May 8, 1986, Canada Gazette, Part Il, May 28, 1986. 


Subsec. 223(3) substituted by P.C. 1983-3585, subsec. 6(1), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983. 


(3.1) Every trustee or depositary that, after May 22, 1985 
and before 1986, was a party to a registered home owner- 
ship savings plan, any of the income of which is required 
by subsection 146.2(22) of the Act to be included in com- 
puting the income of a taxpayer for the 1985 taxation 
year, shall make an information return in prescribed form. 


History: Subsec. 223(3.1) added by P.C. 1986-1103, subsec. 2(2), May 8, 
1986, Canada Gazette, Part Il, May 28, 1986. 


(4) Every trustee of a trust governed by a registered home 
ownership savings plan shall make an information return 
in prescribed form, where in a taxation year a taxpayer 
who is a beneficiary under the plan 
(a) is required pursuant to subsection 146.2(12) or (15) 
of the Act to include an amount in computing his in- 
come; or 
(b) is allowed pursuant to subsection 146.2(13) or (16) 
of the Act to deduct an amount in computing his 
income. 


Reg. 
S. 225(1) 


(5) In this section 


“beneficiary” has the meaning assigned by paragraph 
146.2(1)(a) of the Act as it read in its application to the 
1985 taxation year; 


“depositary”? has the meaning assigned by subparagraph 
146.2(1)(d)(ii) of the Act as it read in its application to the 
1985 taxation year; 


“registered home ownership savings plan” has the 
meaning assigned by paragraph 146.2(1)(h) of the Act as 
it read in its application to the 1985 taxation year. 

History: The definitions “beneficiary” and “depositary” substituted and 


“registered home ownership savings plan” added by P.C. 1986-1103, sub- 
sec. 2(3), May 8, 1986, Canada Gazette, Part Il, May 28, 1986. 


Subsec. 223(5) added by P.C. 1983-3585, subsec. 6(2), November 17, 
1983, Canada Gazette, Part II, November 24, 1983. 

Definitions [Reg. 223]: “amount” — ITA 248(1); “beneficiary” — Reg. 
223(5); “Canada” — ITA 255, Interpretation Act 35(1); “depositary” — 
Reg. 223(5); “person”, “prescribed” —ITA 248(1); “registered home 
ownership. savings plan” — Reg. 223(5); “resident of Canada” — ITA 
250; “taxation year’ —ITA 249; “taxpayer” —ITA 248(1); “trust”? — 
ITA 104(1), 248(1), 3). -” 


224. Canadian home insulation program § and 
Canada oil substitution program — Where an 
amount has been paid to a person pursuant to a program 
prescribed for the purposes of paragraph 12(1)(u), 
56(1)(s) and 212(1)(s) of the Act, the: payor shall 


(a) make an information return in prescribed form in 
respect of such payment; and 


(b) forward to the person at his latest known address 
on or before the date the return is required to be filed 
with the Minister two copies of the portion of the re- 
turn relating to that person. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns. 


History: The heading preceding s. 224 and all that portion of s. 224 pre- 
ceding para. (a) substituted by P.C. 1981-3209, s. 4, November 12, 1981, 
Canada Gazette, Part Il, November 25, 1981,,effective in respect of 1981 
et seq. except that with respect to the references to para. 212(1)(s) of the 
Act effective in respect of grants paid or credited after 1980. 


S. 224 added by P.C. 1978-1139, s. 1, April 13, 1978, Canada Gazette, 
Part H, April 26, 1978, applicable to the 1977 and subsequent taxation 
years, except that any information return that is required to be filed pursu- 
ant to this section before the coming into force of this Order, may be filed 
at any time before or within one month after the coming into force of this 
Order. 

Definitions [Reg. 224]: “amount”, “Minister”, “person”, “pre- 
scribed” — ITA 248(1). 


225. Certified films and video tapes — (1) Where 
principal photography or taping of a film or tape (within 
the meanings assigned by subsection 1100(21)) has oc- 
curred during a year or has been completed within 60 
days after the end of the year, the producer of the film or 
tape or production company that produced the film or 
tape, or an agent of the producer or production company, 
shall 


(a) make an information return in prescribed form in 
respect of any person who owns an interest in the film 
or tape at the end of the year; and 


(b) forward to the person referred to in paragraph (a) 
at his latest known address on or before the date the 
return is required to be filed with the Minister two 
copies of the portion of the return relating to that 
person. 
Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns. 
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(2) The return required under this section shall be filed on 
or before March 31 and shall be in respect of the preced- 
ing calendar year. 

History: S. 225 added by P.C. 1982-279, January 28, 1982, Canada Ga- 
zette, Part Il, February 10, 1982, effective in respect of 1981 et seq. 
Definitions [Reg. 225]: “film or tape” — Reg. 1100(21); “Minister”, 
“person”, “prescribed” — ITA 248(1). 

Forms: T1-CP Summ: Summary of certified productions. 


226. Scientific research tax credits — (1) In this 
section, 


‘administrator’ has the meaning assigned by paragraph 
47.1(1)(a) of the Act; 


‘designated security” means a security issued or granted 
by a corporation in respect of which the corporation has 
designated an amount pursuant to subsection 194(4) of 
the Act; 


“first purchaser” in relation to a designated security, 
means the first person (other than a trader or dealer in se- 
curities) to be the registered holder of the designated 
security; 


‘security’ means 
(a) a share of the capital stock of a corporation, 
(b) a debt obligation issued by a corporation, or 


(c) a right granted by a corporation under a scientific 
research financing contract; 


“trader or dealer in securities’ has the meaning as- 
signed by paragraph 47.1(1)(1) of the Act. 


(2) Each corporation that has designated an amount under 
subsection 194(4) of the Act in respect of a security is- 
sued or granted by it shall make an information return in 
prescribed form in respect of each such security. 


(3) Each trader or dealer in securities who has acquired 
and disposed of a designated security during the course of 
the primary distribution thereof pursuant to a public offer- 
ing shall make an information return in prescribed form in 
respect of each such designated security. 


(4) Each bank, credit union and trust company that, as 
agent, acquired a designated security for the first pur- 
chaser thereof shall make an information return in pre- 
scribed form in respect of each such designated security. 


(5) Each trader or dealer in securities who, as administra- 
tor of an indexed security investment plan, acquired a 
designated security for the first purchaser thereof shall 
make an information return in prescribed form in respect 
of each such designated security. 


(6) Notwithstanding subsection 205(1), any return re- 
quired to be made 


(a) under subsection (2), in respect of a security issued 
by a corporation before March 1, 1984, 


(b) under subsection (3), in respect of a designated se- 
curity disposed of as described in subsection (3) 
before March 1, 1984, or 


(c) under subsection (4) or (5), in respect of a desig- 
nated security acquired as described in subsection (4) 
or (5), as the case may be, before March 1, 1984, 


shall be filed on or before March 31, 1984. 


Definitions [Reg. 226]: “administrator” — ITA 47.1(1)(a), Reg. 226(1); 
“amount” — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “designated security’ — Reg. 226(1); “disposed” —ITA 
248(1)‘‘disposition”; “first purchaser” — Reg. 226(1); “prescribed” — 


Income Tax Regulations 


| EPA 248(1); “security”, “trader or dealer in securities” — Reg. 226(1); 


“trust” —ITA 104(1), 248(1), (3). 


227. Share purchase tax credits— (1) In this 
section, 


‘administrator’ has the meaning assigned by paragraph 
47.1(1)(a) of the Act; 


‘designated share” means a share of the capital stock of 
a corporation in respect of which the corporation has des- 
ignated an amount pursuant to subsection 192(4) of the 
Act; 


“first purchaser’, in relation to a designated share, 
means the first person (other than a trader or dealer in se- 
curities) to be the registered holder of the share; 


‘“‘trader or dealer in securities” has the meaning as- 
signed by paragraph 47.1(1)(1) of the Act. 


(2) Each corporation that has designated an amount under 
subsection 192(4) of the Act in respect of a share issued 
by it shall make an information return in prescribed form 
in respect of each such share. 


(3) Each trader or dealer in securities who has acquired 
and disposed of a designated share during the course of 
the primary distribution thereof pursuant to a public offer- 
ing shall make an information return in prescribed form in 
respect of each such designated share. 


(4) Each bank, credit union and trust company that, as 
agent, acquired a designated share for the first purchaser 
thereof shall make an information return in prescribed 
form in respect of each such designated share. 


(5) Each trader or dealer in securities who, as administra- 
tor of an indexed security investment plan, acquired a 
designated share for the first purchaser thereof shall make 
an information return in prescribed form in respect of 
each such designated share. | 


Definitions [Reg. 227]: “administrator” — ITA 47.1(1)(a), Reg. 227(1); 
“amount” — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “designated share” — Reg. 227(1); “disposed” — ITA 248(1)‘dis- 
position”; “first purchaser” — Reg. 227(1); “indexed security investment 
plan” — ITA 47.1 [repealed]; “prescribed” — ITA 248(1); “share” — ITA 
248(1); “trader or dealer in securities’ — Reg. 227(1); “trust” —ITA 
104(1), 248(1), (3). 

History: Ss. 226 and 227 added by P.C. 1985-374, February 7, 1985, s. 3, 
Canada Gazette, Part II, February 20, 1985, applicable to shares and debts 


issued, rights granted and acquisitions and dispositions occurring after 
1982. : 


228. Resource flow-through shares — (1) Each cor- 
poration that has renounced an amount under subsection 
66(12.6), (12.601), (12.62) or (12.64) of the Act to a per- 
son shall make an information return in prescribed form 
in respect of the amount renounced. 


(2) The return required under subsection (1) shall be filed 
with the Minister together with the prescribed form re- 
quired to be filed under subsection 66(12.7) of the Act in 
respect of the amount renounced. 


Related Provisions [Reg. 228]: Reg. 209 — Two copies to be sent (or 
one emailed) to taxpayer. 


History: Subsec. 228(1) amended by P.C. 1996-494, s. 1, April 16, 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable after December 2, 1992. 


S. 228 added by P.C. 1987-1681, s. 2, August 14, 1987, Canada Gazette, 
Part I, September 2, 1987, effective after December 18, 1986. 


Definitions [Reg. 228]: “amount” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “Minister”, “person”, “prescribed” — 
ITA 248(1). 
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Forms: T2 SCH 12: Resource-related deductions; T101: Statement of re- 
source expense; T101A: Claim for renouncing CEEs and CDEs; T101B: 
Claim for adjustments to CEEs and CDEs previously renonounced; 
TIOIC: Part XII.6 tax return; T101D: Summary of assistance; T1229: 
Statement of exploration and development expenses and depletion 
allowances. 


229. Partnership return — (1) Every member of a 
partnership that carries on a business in Canada, or that is 
a Canadian partnership, at any time in a fiscal period of 
the partnership shall make for that period an information 
return in prescribed form containing the following 
information: 


(a) the income or loss of the partnership for the fiscal 
period; 


(b) the name, address and, in the case of an individual, 
the social insurance number of each member of the 
partnership who is entitled to a share referred to in 
paragraph (c) or (d) for the fiscal period; 


_ (c) the share of each member of the income or loss of 
the partnership for the fiscal period; 


(d) the share of each member for the fiscal period of 
each deduction, credit or other amount in respect of 
the partnership that is relevant in determining the 
member’s income, taxable income, tax payable or 
other amount under the Act; 


(e) the prescribed information contained in the form 
prescribed for the purposes of subsection 37(1) of the 
Act, where the partnership has made an expenditure in 
respect of scientific research and experimental devel- 
opment in the fiscal period; and 


(f) such other information as may be required by the 
prescribed form. 


Related Provisions: ITA 96(1) — Taxation of partnership income; ITA 
152(1.4) — Determination by CCRA of income or loss of partnership; 
ITA 233.1(3) — Information return for partnership re non-arm’s length 
transactions with non-residents; ITA 233.3 — Requirement to file infor- 
mation return re foreign property; Reg. 205.1 — Electronic filing required 
if more than 500 returns; Reg. 209— Two copies to be sent (or one 
emailed) to taxpayer; Reg. 229(2)— Only one partner need file; Reg. 
236 — Partners to provide information. 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips; 89-5R: Partnership information return. 


Forms: T1229: Statement of exploration and development expenses and 
depletion allowances; T4068: Guide for the partnership information re- 
turn; T5011: Application for a partnership’s filer identification number; 
T5013: Statement of partnership income; T5013 Summ: Partnership infor- 
mation return; T5014: Partnership capital cost allowance schedule; T5015: 
Reconciliation of partner’s capital account; T5016: Summary information 
for tax shelters that are partnerships or for partnerships that allocated re- 
nounced resource expenses to their members; T5017: Calculation of de- 
duction for cumulative eligible capital of a partnership. 


(2) For the purposes of subsection (1), an information re- 
turn made by any member of a partnership shall be 
deemed to have been made by each member of the 
partnership. 


(3) Every person who holds an interest in a partnership as 
nominee or agent for another person shall make an infor- 
mation return in prescribed form in respect of that 
interest. 


Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer. 


(4) [Revoked] 


Reg. 
S. 230(1) sal 


(5) Subject to subsection (6), a return required by this sec- 
tion shall be filed with the Minister without notice or 
demand 


(a) in the case of a fiscal period of a partnership all the 
members of which are corporations throughout the fis- 
cal period, within five months after the end of the fis- 
cal period; 

(b) in the case of a fiscal period of a partnership all the 
members of which are individuals throughout the fis- 
cal period, on or before the last day of March in the 
calendar year immediately following the calendar year 
in which the fiscal period ended or with which the fis- 
cal period ended coincidentally; and 


(c) in the case of any other fiscal period of a partner- 
ship, on or before the earlier of 


(i) the day that is five months after the end of the 
fiscal period, and 


(11) the last day of March in the calendar year im- 
mediately following the calendar year in which the 
fiscal period ended or with which the fiscal period 
ended coincidentally. 


Forms: See under Reg. 229(1). 


(6) Where a partnership discontinues its business or activ- 
ity, the return required under this section shall be filed, in 
respect of any fiscal period or portion thereof prior to the 
discontinuance of the business or activity for which a re- 
turn has not previously been filed under this section, on or 
before the earlier of 


(a) the day that is 90 days after the discontinuance of 
the business or activity, and 


(b) the day the return is required to be filed under sub- 
section (5). 
History: Subsec. 229(4) revoked by P.C. 1993-1691, August 26, 1993, 
Canada Gazette, Part Il, September 8, 1993. 


S. 229 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, 
Part [I], November. 8, 1989, subsecs. (1) to (5) applicable 


(a) in the case of a fiscal period of a partnership all the members of 
which are corporations throughout the fiscal period, in respect of fis- 
cal periods ending after August 31, 1989, and 


(b) in any other case, in respect of fiscal periods ending after Decem- 
ber 31, 1988, 


except that a return that is required by subsection 229(5) to be filed at any 
time before March 31, 1990 may be filed on or before that date. 


Subsec. (6) is applicable in respect of the discontinuance of the business or 
activity of a partnership occurring after December 31, 1989. 


Selected Cases [Reg. 229]: Katepwa Park Golf Partnership v. R., 
[2000] 3 C.T.C. 2043 (TCC) (Provision sufficiently unclear to make delay 
mandatory). 

Definitions [Reg. 229]: “amount”, “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “fiscal period” —ITA 249.1; “individual”, 
“Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “person”, 
“prescribed”, ‘“‘scientific research and experimental development”, 
“share’’, “taxable income” — ITA 248(1). 


230. Security transactions — (1) In this section, 


‘‘publicly traded”’ means, with respect to any security, 


(a) a security that is listed or posted for trading on a 
stock exchange, commodity exchange, futures ex- 
change or any other exchange, or 


(b) a security in respect of the sale and distribution of 
which a prospectus, registration statement or similar 
document has been filed with a public authority; 


*‘sale”’ includes the granting of an option and a short sale; 
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“security” means ) 


(a) a publicly traded share of the capital’ stock of a 
corporation, 


(b) a publicly traded debt obligation, 
(c) a debt obligation of or guaranteed by 
(i) the Government of Canada, 


(11) the government of a province or an agent 
thereof, 


(iii) a municipality in Canada, 
(iv) a municipal or public body performing a func- 
tion of government in Canada, or 


(v) the government of a foreign country or of a po- 
litical subdivision of a foreign country or a local 
authority of such a government, 


(d) a publicly traded interest in a trust, 
(e) a publicly traded interest in a partnership, 


(f) an option or contract in respect of any property de- 
scribed in any of paragraphs (a) to (e), or 


(g) a publicly traded option or contract in respect of 
any property including any commodity, financial fu- 
tures, foreign currency or precious metal or in respect 
of any index relating to any property; 


“trader or dealer in securities’’ means 


(a) a person who is registered or licensed under the 
laws of a province to trade in securities, or 


(b) a person who in the ordinary course of business 
makes sales of securities as agent on behalf of others. 


(2) [Information return on trading — T5008] — 
Every trader or dealer’in securities who, in a calendar 
year, purchases a security as principal or sells a security 
as agent for any vendor shall make.an information return 
for the year in prescribed form in respect of the purchase 
or sale. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent, (or one emailed) to 
taxpayer; Reg. 230(7) — Exceptions. 


Forms: T5008: Statement of securities transactions; T5008 Summ: Re- 
turn of securities transactions. 


(3) [Information return on redeeming securi- 
ties] — Every person (other than an individual who is 
not a trust) who in a calendar year redeems, acquires or 
cancels in any manner whatever any securities issued by 
that person shall make an information return for the year 
in prescribed form in respect of each such transaction, 
other than a transaction to which section 51, 51.1, 86 (Cif 
there is no consideration receivable other than new 
shares) or 87 or subsection 98(3) or (6) of the Act applies. 
Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer; Reg. 230(4) — Application. 


(4) [Application of subsec. (3)] — Subsection (3) ap- 
plies to 
(a) Her Majesty in right of Canada or a province; 
(b) a municipal or public body performing a function 
of government in Canada; and 
(c) an agent of a person referred to in paragraph (a) or 
(b). 


(5) [Gold and silver] — Every person who, in the ordi- 
nary course of a business of buying and selling precious 
metals in the form of certificates, bullion or coins, makes 
a payment in a calendar year to another person in respect 


Income Tax Regulations 


of a sale by that other person of any such property shall 
make an information return for that year in prescribed 
form in respect of each such sale. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed), to 
taxpayer. 


(6) [Nominee or agent] — Every person who, while 
acting as nominee or agent for another person in respect 
of a sale or other transaction: to which subsection (2), (3) 
or (5) :applies, receives the proceeds of the sale or other 
transaction shall, where the transaction is carried out in 
the name of the nominee or agent, make an information 
return in prescribed form in respect of the sale or other 
transaction. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer; Reg. 230(7) — Exceptions. 


(7) [Exceptions] — This section does not apply in re- 
spect of 


(a) a purchase of a security by a trader or dealer in 
securities from another trader or dealer in securities 
other than a non-resident trader or dealer in securities; 


(b) a sale of currencies or precious metals in the form 
of jewellery, works of art or numismatic coins; 


(c) a sale of precious metals by a person who, in the 
ordinary course of business, produces or sells precious 
metals in bulk or in commercial quantities; 


(d) a sale of securities by a trader or dealer in securi- - 
ties on behalf of a person who is exempt from tax 
under Part I of the Act;:or 


(e) a redemption by the issuer or an agent of the issuer 
of a debt obligation where 


(i) the debt obligation was issued for its principal 
amount, 


(ii) the redemption satisfies all of the issuer’s obli- 
gations in respect of the debt obligation, 


(111) each person with an interest in the debt obliga- 
tion is entitled in respect thereof to a proportion of 
all payments of principal equal to the proportion to 
which the person is entitled of all payments other 
than principal, and 


(iv) an information return is required under another 
section of this Part to be made as a result of the 
redemption in respect of each person with an inter- 
est in the debt obligation. 


Related Provisions: Reg. 205 — Date return due. 


History: Subsec. 230(3) amended by P.C. 2002-2169, s. 9, December 12, 
2002, Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


S. 230 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, 
Part Il, November 8, 1989, applicable in respect of purchases, sales, re- 
demptions, acquisitions or cancellations of securities occurring after De- 
cember 31, 1990. 


Definitions [Reg. 230]: “business” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), /terpretation 
Act 35(1); “foreign currency” — ITA 248(1); “Her Majesty” — Interpre- 
tation Act 35(1); “individual”, “non-resident” — ITA 248(1); “person”, 
“prescribed”, “principal amount’, “property” —ITA 248(1); “prov- 
ince” — Interpretation Act 35(1); “publicly traded”, “sale”, “security” — 
Reg. 230(1); “share” —ITA 248(1); “trader or dealer in’ securities” — 
Reg. 230(1); “trust” — ITA 104(1), 248(1), (3). 


231. Information respecting tax shelters — (1) 
[Definitions] — In this section, “promoter” in respect of 
a tax shelter and “tax shelter” have the meanings assigned 
by subsection 237.1(1) of the Act. 
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(2)-(5) [Repealed] 


(6) [Prescribed benefit] — For the purposes of para- 
graph (b) of the definition “tax shelter” in subsection 
237.1(1) of the Act, “prescribed benefit” in respect of an 
interest in a property means any amount that may reason- 
ably be expected, having regard to statements or represen- 
tations made in respect of the interest, to be received or 
enjoyed by a person (in this subsection referred to as “the 
purchaser”) who acquires the interest, or a person with 
whom the purchaser does not deal at arm’s length, which 
receipt or enjoyment would have the effect of reducing 
the impact of any loss that the purchaser may sustain in 
respect of the interest, and includes such an amount 


(a) that is, either immediately or in the future, owed to 
any other person by the purchaser or a person with 
whom the purchaser does not deal at arm’s length, to 
the extent that 


(i) liability to pay that amount is contingent, 


(11) payment of that amount is or will be guaranteed 
by, security is or will be provided by, or an agree- 
ment to indemnify the other person to whom the 
amount is owed is or will be entered into by 


(A) a promoter in respect of the interest, 


(B) a person with whom the promoter does not 
deal at arm’s length, or 


(C) a person who is to receive a payment (other 
than a payment made by the purchaser) in re- 
spect of the guarantee, security or agreement to 
indemnify, 


(i11) the rights of that other person against the pur- 
chaser, or against a person with whom the pur- 
chaser does not deal at arm’s length, in respect of 
the collection of all. or part of the purchase price 
are limited to a maximum amount, are enforceable 
only against certain property, or are otherwise lim- 
ited by agreement, or 


(iv) payment of that amount is to be made in a for- 
eign currency or is to be determined by reference 
to its value in a foreign currency and it may reason- 
ably be considered, having regard to the history of 
the exchange rate between the foreign currency and 
Canadian currency, that the aggregate of all such 
payments, when converted to Canadian currency at 
the exchange rate expected to prevail at the date on 
which each such payment would be required to be 
made, will be substantially less than that aggregate 
would be if each such payment was converted to 
Canadian currency at the time that each such pay- 
ment became owing, 


(b) that the purchaser or a person with whom the pur- 
chaser does not deal at arm’s length is entitled at any 
time to, directly or indirectly, receive or have available 


(1) as a form of assistance from a government, mu- 
nicipality or other public authority, whether as a 
grant, subsidy, forgiveable loan, deduction from 
tax or investment allowance, or as any other form 
of assistance, or 


(ii) by reason of a revenue guarantee or other 
agreement in respect of which revenue may be 
earned by the purchaser or a person with whom the 
purchaser does not deal at arm’s length, to the ex- 
tent that the revenue guarantee or other agreement 
may reasonably be considered to ensure that the 
purchaser or person will receive a return of all or a 


Reg. 
S. 231(6.1)(a)(ii)(B) 


portion of the purchaser’s outlays in respect of the 
interest, 
Proposed Amendment — Reg. 231(6)(b) 


Federal budget, Supplementary Information, February 
18, 2003: In order to ; oid a double counting of tax credits in 


the formula used to determine if a property or an arrangement is 


a tax shelter, it is osed that the definition of “prescribed be- 
nefits” in paragraph 231(6)(b) of the Income Tax Regulations be 
amended to exclude any federal tax credit already taken into ac- 
count in determining whether tax credits and deductions exceed 


net cost. Provincial tax credits would continue to be considered 


prescribed benefits. 


[The rest of this Srspeidal was Sheed: see. ITA 237. 1(1)“gifting 
arrangement” and “tax shelter” — ed.] 


(c) that is the proceeds of disposition to which the pur- 
chaser may be entitled by way of an agreement or 
other arrangement under which the purchaser has a 
right, either absolutely or contingently, to dispose of 
the interest (otherwise than as a consequence of the 
purchaser’s death), including the fair market value of 
any property that the agreement or arrangement pro- 
vides for the acquisition of in exchange for all or any 
part of the interest, and 


(d) that is owed to a promoter, or a person with whom 
the promoter does not deal at arm’s length, by the pur- 
chaser or a person with whom the purchaser does not 
deal at arm’s length in respect of the interest, 


but, except as otherwise provided in subparagraph (b)(i1), 
does not include profits earned in respect of the interest. 


Related Provisions: Reg. 231(6.1) — Inclusion of certain limited-re- 
course amounts. 


(6.1) [Prescribed benefit] — For the purpose of para- 
graph (b) of the definition “tax shelter” in subsection 
237.1(1) of the Act, “prescribed benefit” in respect of an 
interest in a property includes an amount that is a limited- 
recourse amount because of subsection 143.2(1), (7) or 
(13) of the Act, but does not include an amount of indebt- 
edness that is a limited-recourse amount 


(a) solely, because it is not required to be repaid within 
10. years from the time the indebtedness arose. where 
the debtor would, ,if the interest were acquired by the 
debtor immediately after that time, be 


(i) a partnership 


(A) at least 90% of the fair market value of the 
property of which is attributable to the partner- 
ship’s tangible capital property located in Can- 
ada, and 


(B) at least 90% of the value of all interests in 
which are held by limited partners (within the 
meaning assigned by subsection 96(2.4) of the 
Act) of the partnership, 


except where it is reasonable to conclude that one 
of the main reasons for the acquisition of one or 
more properties by the partnership, or for the ac- 
quisition of one or more interests in the partnership 
by limited partners; is to avoid the application of 
this subsection, or 


(ii) a member of a partnership having fewer than 
six members, except where 


(A) the partnership is a member of another 
partnership, 


(B) there is a limited partner (within the mean- 
ing assigned by subsection 96(2.4) of the Act) 
of the partnership, 
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(C) less than 90% of the fair market value of the 
partnership’s property is attributable to the part- 
nership’s tangible capital property located in 
Canada, or 


(D) it is reasonable to conclude that one of the 
main reasons for the existence of one of two or 
more partnerships, one of which is the partner- 
ship, or the acquisition of one or more proper- 
ties by the partnership, is to avoid the applica- 
tion of this section to the member’s 
indebtedness, 


(b) of a partnership 
(1) where 


(A) the indebtedness is secured by and used to 
acquire the partnership’s tangible capital pro- 
perty located in Canada (other than rental pro- 
perty, within the meaning assigned by subsec- 
tion 1100(14), leasing property, within the 
meaning assigned by subsection 1100(17), or 
specified energy property, within the meaning 
assigned by subsection 1100(25)), and 


(B) the person to whom the indebtedness is re- 
payable is a member of the Canadian Payments 
Association, and 


(ii) throughout the period during which any amount 
is outstanding in respect of the indebtedness, 


(A) at least 90% of the fair market value of the 
property of which is attributable to tangible 
capital property located in Canada of the 
partnership, 


(B) at least 90% of the value of all interests in 
which are held by limited partners (within the 
meaning assigned by subsection 96(2.4) of the 
Act) that are corporations, and 


(C) the principal business of each such limited 
partner is related to the principal business of the 
partnership, 


except where it is reasonable to conclude that one 
of the main reasons for the acquisition of one or 
more properties by the partnership, or for the ac- 
quisition of one or more interests in the partnership 
by limited partners, is to avoid the application of 
this subsection, or 


(c) of a corporation where the amount is a bona fide 
business loan made to the corporation for the purpose 
of financing a business that the corporation operates 
and the loan is made pursuant to a loan program of the 
Government of Canada or of a province the purpose of 
which is to extend financing to small- and medium- 
sized. businesses. 


(7) [Prescribed property] — For the purposes of the 
definition “tax shelter” in subsection 237.1(1) of the Act, 
“prescribed property” in relation to a tax shelter means 
property that is a registered pension plan, a registered re- 
tirement savings plan, a deferred profit sharing plan, a 
registered retirement income fund, a registered education 
savings plan or a property in respect of which paragraph 
40(2)(1) of the Act is applicable. 

History [Reg. 231]: Subsecs. 231(2) and (3) repealed by P.C. 2002- 
2169, s. 10, December 12, 2002, Canada Gazette, Part I, January 1, 2003, 
effective January 1, 2003. 


The opening words of para. 231(6)(b) amended by P.C. 2001-1378, s. 1, 
August 1, 2001, Canada Gazette, Part I, August 15, 2001, effective Au- 
gust 15, 2001. 
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Subsec. 231(6.1) added by P.C. 2000-1000, subsec. 1(4), June 21, 2000, 
Canada Gazette, Part Il, July 5, 2000, applicable after November 1994. 


The portion of subsec. 231(6) before cl. (a)(ii)(B) and the portion after 
subpara. (b)(i) amended by the said P.C. 2000-1000, subsecs. 1(2), (3), 
applicable to taxation years ending after July 5, 2000. 


Subsecs. 231(4) and (5) repealed by the said P.C. 2000-1000, subsec. 1(1), 
applicable after 1995. 


Subsec. 231(7) amended by P.C. 1991-2540, s. 8, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, applicable after 1985. 


S. 231 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, 
Part II, November 8, 1989, applicable in respect of interests acquired after 
August 31, 1989. 


Definitions [Reg. 231]: “amount” —ITA 248(1); “arm’s length” — 
ITA 251(1); “associated” —ITA 256; “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “capital property” —ITA 54, 
248(1); “consequence of the purchaser’s death” — ITA 248(8); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “deferred profit sharing 
plan” —ITA 147(1), 248(1); “disposes” —ITA 248(1)“disposition”; 
“disposition”, “foreign currency’ —ITA 248(1); “limited-recourse 
amount” — ITA 143.2(1); “Minister? —ITA 248(1); “person” —ITA 
248(1); “promoter”? —ITA 237.1(1), Reg. 231(1); “property” —ITA 
248(1); “registered education savings plan” — ITA 146.1(1), 248(1); “reg- 
istered pension plan” — ITA 248(1); “related” — ITA 251(2)-(6); “secur- 
ity” — Interpretation Act 35(1); “tax shelter’—ITA 237.1(1), Reg. 
231(1); “written” — Interpretation Act 35(1)“writing”. 


232. Workers’ compensation — (1) [Information 
return — payment] — Every person who pays an 
amount in respect of compensation described in subpara- 
graph 110(1)(f)(i) of the Act shall make an information 
return in prescribed form in respect.of that payment. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer; Reg. 232(4) — Exceptions. 


Forms: T4115: T5007 guide — return of benefits (guide); T5007: State- 
ment of benefits; T5007 Summ: Summary of benefit payments. 


(2) [Information return — award] — Where a work- 
ers’ compensation board, or a similar body, adjudicates a 
claim for compensation described in subparagraph 
110(1)(f)Gi) of the Act and stipulates the amount of the 
award, that board or body shall make an information re- 
turn in prescribed form in respect of the amount of the 
award. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer; Reg. 232(4) — Exceptions. 


(3) [Deadline] — A return required under this section 
must be filed on or before the last day of February of each 
year and shall be in respect of 


(a) the preceding calendar year, if the return is re- 
quired under subsection (1); and 


(b) the amount of the award that pertains to the pre- 
ceding calendar year, if the return is required under 
subsection (2). 


(4) [Exceptions] — Subsections (1) and (2) are not ap- 
plicable in respect of a payment or an award in respect of 


(a) medical expenses incurred by or on behalf of the 
employee; 


(b) funeral expenses in respect of the employee; 
(c) legal expenses in respect of the employee; 
(d) job training or counselling of the employee; or 


(e) the death of the employee, other than periodic pay- 
ments made after the death of the employee. 


Definitions [Reg. 232]: 
scribed” —ITA 248(1). 


“amount”, “employee”, “person”, “pre- 
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233. Social assistance — (1) [Information —re- 
turn] — Every person who makes a payment described 
in paragraph 56(1)(u) of the Act shall make an informa- 
tion return in prescribed form in respect of the payment. 
Related Provisions: Reg. 205.1 — Electronic filing required if more 


than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer; Reg. 233(2) — Exceptions. 


Forms: T4115: T5007 guide — return of benefits (guide); T5007 Summ: 
Return of benefit payments — summary; T5007 Supp: Statement of 
benefits. 


(2) [Exceptions] — Subsection (1) is not applicable in 
respect of a payment that . 


(a) is in respect of medical expenses incurred by or on 
behalf of the payee; 


(b) is in respect of child care expenses, within the 
meaning assigned by paragraph 63(3)(a) [63(3)‘‘child 
care expense’’] of the Act, incurred by or on behalf of 
the payee or a person related to the payee; 


(c) 1s in respect of funeral expenses in respect of a per- 
son related to the payee; 


(d) is in respect of legal expenses incurred by or on 
behalf of the payee or a person related to the payee; 


(e) is in respect of job training or counselling of the 
payee or a person related to the payee; 


(f) is paid in a particular year as a part of a series of 
payments, the total of which in the particular year does 
not exceed $500; or 


(g) is not a part of a series of payments. 
Related Provisions: Reg. 205 — Date return due. 


History: Ss. 232, 233 added by P.C. 1992-1567, s. 2, July 16, 1992, Can- 
ada Gazette, Part Il, August 12, 1992, applicable to 1991 et seq. 
Definitions [Reg. 233]: “child’—ITA 252(1); “person”, “‘pre- 
scribed” — ITA 248(1); “related” — ITA 251(2)-(6). 


234. Farm support payments — (1) Every govern- 
ment, municipality or municipal or other public body (in 
sections 235 and 236 referred to as the “government 
payer’) or producer organization or association that 
makes a payment of an amount that is a farm support pay- 
ment (other than an amount paid out of a net income sta- 
bilization account) to a person or partnership shall make 
an information return in prescribed form in respect of the 
amount. 

Related Provisions: Reg. 205.1 — Electronic filing required if more 
than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) to 
taxpayer. 


Forms: AGR-|ISUM: Return of farm support payments. 


(2) For the purposes of subsection (1) “farm support pay- 
ment” includes 


(a) a payment that is computed with respect to an area 
of farm land; 


(b) a payment that is made in respect of a unit of farm 
commodity grown or disposed of or a farm animal 
raised or disposed of; and 


(c) a rebate of, or compensation for, all or a portion of 


(i) a cost or capital cost incurred in respect of farm- 

ing, or 

(ii) unsowed or unplanted land or crops, or de- 

stroyed crops, farm animals or other farm output. 
Related Provisions: Reg. 205 — Date return due; Reg. 235, 236 — 
Identification of recipients. 


History: S. 234 added by P.C. 1993-1939, s. 4, December 2, 1993, Can- 
ada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect 
of amounts paid after 1992. 
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Definitions [Reg. 234]: “amount” —ITA 248(1); “disposed” —ITA 
248(1)“disposition”; “farm support payment” — Reg. 234(2); “farming”, 
“net income stabilization account” —ITA 248(1); “prescribed” — ITA 
248(1). 


235. Identifier information — Every corporation or 
trust for which an information return is required to be 
made under these Regulations by a government payer or 
by a producer organization or association shall provide its 
legal name, address and income tax identification number 
to the government payer or the producer organization or 
association, as the case may be. 

History: S. 235 added by P.C. 1993-1939, s. 4, December 2, 1993, Can- 


ada Gazette, Part II, December 15, 1993, applicable after 1993 in respect 
of amounts paid after 1992. 


Definitions [Reg. 235]: “corporation” — ITA 248(1), Interpretation Act 
35(1); “government payer” — Reg. 234(1); “trust” — ITA 104(1), 248(1), 
(3). 


236. [Members of partnership] — Every person who 
is a member of a partnership for which an information re- 
turn is required to be made under these Regulations by a 
government payer or by a producer organization or asso- 
ciation shall provide the government payer or the pro- 
ducer organization or association, as the case may be, 
with the following information: 


(a) the person’s legal name, address and Social Insur- 
ance Number, or, where the person is a trust or is not 
an individual, the person’s income tax identification 
number; and 


(b) the partnership’s name and business address. 
Related Provisions: Reg. 229 — Partnership information return. 


History: S. 236 added by P.C. 1993-1939, s. 4, December 2, 1993, Can- 
ada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect 
of amounts paid after 1992. 


Definitions [Reg. 236]: “business’—ITA 248(1); “government 
payer” — Reg. 234(1); “individual” —ITA 248(1); “person” — ITA 
248(1); “trust? —ITA 104(1), 248(1), (3). 

Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


237. Contract for goods and services [for federal 
government] — (1) The definitions in this subsection 
apply in this section. 


‘federal body” means a department or a Crown corpora- 
tion, within the meaning of section 2 of the Financial Ad- 
ministration Act. 


‘‘payee” means a person or partnership to whom an 
amount is paid or credited in respect of goods for sale or 
lease, or services rendered, by or on behalf of the person 
or the partnership. 


(2) [Information return] — A federal body that pays or 
credits an amount to a payee shall file an information re- 
turn in prescribed form in respect of the amount on or 
before March 31 in each year in respect of the preceding 
calendar year. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Elec- 
tronic filing required if more than 500 returns; Reg. 237(3) — Exceptions. 


Forms: T1204: Government service contract payments; T4026: Govern- 
ment service contract payments; T4027: Statement of contract payments; 
T5011: Application for a partnership’s filer identification number. 


(3) [Exceptions] — Subsection (2) does not apply in re- 
spect of an amount 


(a) all or substantially all of which is paid or credited 
in the year in respect of goods for sale or lease by the 


payee; 
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(b) to which section 212 of the Act applies; 


(c) that is not required to be included in computing the 
income of the payee, if the payee is an employee of 
the federal body; 


(d) that is paid or credited in respect of services ren- 
dered outside Canada by a payee who was not resident 
in Canada during the period in which the services 
were rendered; or 


(e) that is paid or credited in respect of a program ad- 
ministered under the Witness Protection Program Act 
or any other similar program. 


History [Reg. 237]: Para. 237(3)(b) amended to delete reference to ITA 
153 by P.C. 2002-2169, s. 11, December 12, 2002, Canada Gazette, Part 
II, January 1, 2003, effective January 1, 2003. 


S. 237 added by P.C. 1998-2274,.s. 1, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, the definition “federal body” applicable to 
amounts paid or credited after 1998 except that for amounts paid or 
credited in 1998, the definition shall be read without the words “or Crown 
corporation”, the remainder applicable to amounts paid or credited after 
1997. 


Definitions [Reg. 237]: “calendar year’ — Interpretation Act 35(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “employee” — ITA 
248(1); “federal body” — Reg. 237(1); “payee” — Reg. 237(1); “per- 
son” — ITA 248(1); “prescribed” — ITA 248(1); “resident in Canada” — 
ITA 250. 


238. Reporting of payments in respect of 
construction activities — (1) [Construction ac- 
tivities” ] — In this section, “construction activities”. in- 
cludes the erection, excavation, installation, alteration, 
modification, repair, improvement, demolition, destruc- 
tion, dismantling or removal of all or any part of a build- 
ing, structure, surface or sub-surface construction, or any 
similar property. 

Forms: T5018: Statement of contract payments; T5018 Summ: Summary 
of contract payments. 


(2) [Information return] — Every person or partner- 
ship that pays or credits, in a reporting period, an amount 
in respect of goods or services rendered on their behalf in 
the course of construction activities shall make an infor- 
mation return in the prescribed form in respect of that 
amount, if the person’s or partnership’s business income 
for that reporting period is derived primarily from those 
activities. 


Related Provisions: Reg. 238(5) — Exceptions. 


Forms: T5018: Statement of contract payments; T5018 Summ: Summary 
of contract payments, 


(3) [Reporting period] — The reporting period may be 
either on a calendar year basis or a fiscal period basis. 
Once a period is chosen, it cannot be changed for subse- 
quent years, unless the Minister authorizes it. 


(4) [Deadline] — The return shall be filed within six 
months after the end of the reporting period to which it 
pertains. 


(5) [Exceptions] — Subsection (2) does not apply in re- 
spect of an amount 


(a) all of which is paid or credited in the reporting pe- 
riod in respect of goods for sale or lease: by the person 
or partnership; 


(b) to which section 212 of the Act applies; or 


(c) that is paid or credited in respect of services ren- 
dered outside Canada by a person or partnership who 
was not resident in Canada during the period in which 
the services were rendered. 


Income Tax Regulations 


History: Para. 238(5)(b) amended to delete reference to ITA 153 by P.C. 
2002-2169, s. 12, December 12, 2002, Canada Gazette, Part II, January 1, 
2003, effective January 1, 2003. 


S. 238. added by P.C. 1999-2204, December 16, 1999, Canada Gazette, 
Part I, January 5, 2000, applicable to reporting periods that begin after 
1998, except that the information return to be filed for the first reporting 
period is not required to be filed until June 30, 2000. 


Definitions [Reg. 238]: “business” —ITA 248(1); “Canada” — ITA 
255; “construction activities” — Reg. 238(1); “month” — Interpretation 
Act 35(1); “person”, “prescribed”, “property” — ITA 248(1); “reporting 
period” — Reg. 238(3); “resident in Canada” — ITA 250. 


PART [il — ANNUITIES AND LIFE 
INSURANCE POLICIES 


History: Heading substituted by P.C. 1983-3530, subsec. 1(1), November 
17, 1983, Canada Gazette, Part Il, November 24, 1983. 


Heading substituted by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Can- 
ada Gazette, Part II, May 26, 1982. 


Part III was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


Heading substituted by P.C. 1968-33, subsec. 1(1), January 4, 1968, Can- 
ada Gazette, Part II, January 24, 1968. 


300. Capital element of annuity payments — (1) 
For the purposes of paragraphs 32.1(3)(b) and 60(a) of the 
Act, where an annuity is paid under :a contract (other than 
an income-averaging annuity contract or an annuity con- 
tract purchased pursuant to a deferred profit sharing plan 
or pursuant to a plan referred to in subsection 147(15) of 
the Act as a “revoked plan”) at a particular time, that part 
of the annuity payment determined in prescribed manner 
to be a return of capital is that proportion of a taxpayer’s 
interest in the annuity payment that the adjusted purchase 
price of the taxpayer’s interest in the contract at that par- 
ticular time is of his interest, immediately before the com- 
mencement under the contract of payments to which para- 
graph 56(1)(d) of the Act applies, in the total of the 
payments | | 


(a) to be made under the contract, in the case of a con- 
tract for a term. of years certain; or 


(b) expected to be made under the contract, in the case 
of a contract under which the continuation of the pay- 
ments depends in whole or in part on the survival of 
an individual. ' 

History: Subsec. 300(1) substituted by P.C. 1983-3530, subsec. 1(1), No- 


vember 17, 1983, Canada Gazette, Part Il, November 24, 1983, applicable 
to taxation years commencing after 1982. 

Subsec. 300(1) substituted by P.C. 1982-1421, subsec. 1(1), May 13, 
1982, Canada Gazette, Part II, May 26, 1982, effective with respect to 
annuity contracts under which annuity payments commence after 1979 ex- 
cept that in its application to annuity contracts under which payments 
commence before 1982 it shall be read as follows: 


300. (1) For the purposes of paragraphs 32.1(3)(b) and 60(a) of the 
Act, if an annuity. is paid under a contract, the amount deemed to be 
a return of capital is. that proportion of each annuity payment that 
the consideration for, or purchase price of, the contract is of the to- 
tal of the payments 


(a) to be made under the contract, in the case of a contract for a 
term of years certain; or 


(b) expected to be made, in the case of a contract under which 
the continuation of the payments depends in whole or in part on 
the survival of an individual. 


(1.1) For the purposes of subsections (1) and (2), “annuity 
payment” does not include any portion of a payment 
under a contract the amount of which cannot be reasona- 
bly determined immediately before the commencement of 
payments under the contract except where the payment of 
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such portion cannot be so determined because the contin- 
uation of the annuity payments under the contract de- 
pends in whole or in part on the survival of an individual. 


History: Subsec. 300(1.1) added by P.C. 1982-1421, subsec. 1(1), May 
13, 1982, Canada Gazette, Part I, May 26, 1982, effective with respect to 
annuity contracts under which annuity payments commence after 1981. 


(2) For the purposes of this section and section 305, 


(a) where the continuance of the annuity payments 
under any contract depends in whole or in part on the 
survival of an individual, the total of the payments ex- 
pected to be made under the contract 


(i) shall, in the case of a contract that provides for 
equal payments and does not provide for a guaran- 
teed period of payment, be equal to the product ob- 
tained by multiplying the aggregate of the annuity 
payments expected to be received throughout a 
year under the contract by the complete expecta- 
tions of life using the table of mortality known as 
the 197] Individual Annuity Mortality Table as 
published in Volume XXIII of the Transactions of 
the Society of Actuaries, or 


(11) shall, in any other case, be calculated in accor- 
dance with subparagraph (1) with such modifica- 
tions as the circumstances may require; 


(b) except as provided in subsections (3) and (4), “‘ad- 
justed purchase price” of a taxpayer’s interest in an 
annuity contract at a particular time means the amount 
that would be determined at that time in respect of that 
interest under paragraph 148(9)(a) [148(9)“adjusted 
cost basis”] of the Act if that paragraph were read 
without reference to subparagraph (vii) [k] thereof; 


(c) where the continuance of the annual payments 
under any contract depends on the survival of a per- 
son, the age of that person on any date as of which a 
calculation is being made shall be determined by sub- 
tracting the calendar year of his birth from the calen- 
dar year in which such date occurs; and 


(d) where the continuance of the annual payments 
under any contract depends on the survival of a per- 
son, and where, in the event of the death of that person 
before the annual payments aggregate a stated sum, 
the contract provides that the unpaid balance of the 
stated sum shall be paid, either in a lump sum or in- 
stalments, then, for the purpose of determining the ex- 
pected term of the contract, the contract shall be 
deemed to provide for the continuance of the pay- 
ments thereunder for a minimum term certain equal to 
the nearest integral number of years required to com- 
plete the payment of the stated sum; 


(e) [Revoked] 


History: All that portion of subsec. 300(2) preceding para. (a), para. 
300(2)(b) substituted by P.C. 1983-3530, subsecs. 1(2), 1(3), November 
17, 1983, Canada Gazette, Part Il, November 24, 1983. All that portion of 
subsec. 300(2) preceding para. (a), as substituted, applicable to taxation 
years commencing after 1982; paragraph 300(2)(b), as substituted, effec- 
tive November 12, 1981. Para. 300(2)(e) revoked by P.C. 1983-3530, sub- 
sec. 1(4), November 17, 1983, Canada Gazette, Part Il, November 24, 
1983, applicable to taxation years commencing after 1982. 


Subpara. 300(2)(a)(i) substituted by P.C. 1982-2862, September 22, 1982, 
Canada Gazette, Part II, October 13, 1982, effective.with respect to annu- 
ity contracts under which annuity payments commence after 1981. 


Paras. 300(2)(a), (b) substituted by P.C. 1982-1421, subsec. 1(2), May 13, 
1982, Canada Gazette, Part Il, May 26, 1982, effective with respect to 
annuity contracts under which annuity payments commence after 1981. 


Reg. 
S. 300(4)(a)() 


(3) Where 


(a) an annuity contract is a life annuity contract en- 
tered into before November 17, 1978 under which the 
annuity payments commence on the death of an 
individual, 


(a.1) [Revoked] 


(b) an annuity contract (other than an annuity contract 
described in paragraph (a)) is 


(i) a life annuity contract entered into before Octo- 
ber 23, 1968, or 


(i1) any other annuity contract entered into before 
January 4, 1968, 


under which the annuity payments commence 
(ii1) on the expiration of a term of years, and 


(iv) before the later of January 1, 1970 or the tax 
anniversary date of the annuity contract, 


the adjusted purchase price of a taxpayer’s interest in the 
annuity contract shall be 


(c) the lump sum, if any, that the person entitled to the 
annuity payments might have accepted in lieu thereof, 
at the date the annuity payments commence; 


(d) if no lump sum described in paragraph (c) is pro- 
vided for in the contract, the sum ascertainable from 
the contract as the present value of the annuity at the 
date the annuity payments commence; and 


(e) if no lump sum described in paragraph (c) is pro- 
vided for in the contract and no sum is ascertainable 
under paragraph (d), 


(i) in the case of a contract issued under the Gov- 
ernment Annuities Act, the premiums paid, accu- 
mulated with interest at the rate of four per cent per 
annum to the date the annuity payments com- 
mence, and 


(ii) in the case of any other contract, the present 
value of the annuity payments at the date on which 
payments under the contract commence, computed 
by applying 
(A) a rate of interest of four per cent per annum 
where the payments commence before 1972 and 
5'/ per cent per annum where the payments 
commence after 1971, and 


(B) the provisions of subsection (2) where the 

payments depend on the survival of a person. 
History: Para. 300(3)(a.1) revoked and para. 300(3)(b) substituted by 
P.C. 1983-3530, subsecs. 1(5) and 1(6), November 17, 1983, Canada Ga- 


zette, Part I, November 24, 1983, applicable to taxation years commenc- 
ing after 1982. 


All that portion of subsec. 300(3) preceding para. (c) substituted by P.C. 


1982-1421, subsec. 1(3), May 13, 1982, Canada Gazette, Part Il, May 25, 
1982, effective January 1, 1982. 


(4) Where an annuity contract would be described in par- 
agraph (3)(b) if the reference in subparagraph (iv) thereof 
to “before the later of’ were read as a reference to “on or 
after the later of’, the adjusted purchase price of a tax- 
payer’s interest in the annuity contract at a particular time 
shall be the greater of 


(a) the aggregate of 


(i) the amount that would be determined in respect 
of that interest under paragraph (3)(c), (d) or (e), as 
the case may be, if the date referred to therein was 
the tax anniversary date of the contract and not the 
date the annuity payments commence, and 
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Reg. 
S. 300(4)(a)(ii) 


(11) the adjusted purchase price that would be deter- 
mined in respect of that interest if the words “and 
after the tax anniversary date” were inserted in 
each of subparagraphs 148(9)(a)(Q) to (iti.1) and 
(vi) [148(9)“‘adjusted cost basis”A to D and H] of 
the Act immediately following the words “before 
that time” in each of those subparagraphs; and 


(b) the amount determined under paragraph (2)(b) in 
respect of that interest. 
History: Subpara. 300(4)(a)(ii) substituted by P.C. 1983-3530, subsec. 


1(7), November 17, 1983, Canada Gazette, Part II, November 24, 1983, 
applicable to taxation years commencing after 1982. 


Subsec. 300(4) substituted by P.C. 1982-1421, subsec. 1(4), May 13, 
1982, Canada Gazette, Part Il, May 25, 1982, effective with respect to 
annuity contracts under which annuity payments commence after 1981. 
Definitions [Reg. 300]: “adjusted purchase price” — Reg. 300(2)(b), 
300(3), (4); “amount”, “annuity’ —ITA 248(1); “annuity payment’ — 
Reg. 300(1.1); “commencement” — /nterpretation Act 35(1); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “income-averaging annuity 
contract”, “individual” —ITA 248(1); “life annuity contract” — Reg. 
301(1), (2); “person”, “prescribed” —ITA 248(1); “tax anniversary 
date” — Reg. 310; “taxpayer” — ITA 248(1); “total of the payments” — 
Reg. 300(2)(a). 


301. Life annuity contracts — (1) For the purposes of 
this Part and section 148 of the Act, “life annuity con- 
tract” means any contract under which a person author- 
ized under the laws of Canada or a province to carry on in 
Canada an annuities business agrees to make annuity pay- 
ments to an individual (in this section referred to as “the 
annuitant’) or jointly to two or more individuals (each of 
whom is referred to as “the annuitant” in this section), 
which payments are, by the terms of the contract, 


(a) to be paid annually or at more frequent periodic 
intervals; 


(b) to commence on a specified day; and 


(c) to continue throughout the lifetime of the annuitant 
or one or more of the auatnts 


Proposed Amendment - — Life annulty 
contracts 


Letter from Dept. of Finance, , September 1 
Dear [xxx] 
This is in reply to your letter dated June 77 2002 concerning 


third-party life annuity contracts and the ‘definition of adjusted 


cost basis (ACB) found i in subsection 1 148(9) 0 of the Income Tax 
Act (the Act). 


In your letter you have recommended that ine definition. “ade 
justed cost basis” in subsection 148(9) of the Act be amended to 
replace the term “life annuity contract’ currently found therein 
with the term “annuity contract”. 


the Income Tax Regulations (the Regulations), is overly restric- 
tive because it excludes certain third-party life annuity contracts 
under which annuity payments are dependent on the life of an 


individual but the annuitants are either not individuals or are not 


the individual on whose life the annuity payments are dependent. 
You have pointed out that subsection 12.2(1) of the Act may 
inappropriately require an income inclusion in respect of inter- 
ests in such third-party life annuity contracts because mortality 
gains and losses affect the determination of the accumulating 
fund in respect of the interest but not the ACB of the interest. 


You have also requested that the amendments be effective for the 
1981 and subsequent taxation years (the effective date for sub- 
section 12.2(1)), in order to reflect the historical industry practice 
which, in your view, provides the appropriate tax result. _ 


We agree with your conclusion that the definition “life denaitth 
contract” in subsection 301(1) of the Regulations is overly re- 
strictive and can result in inappropriate income inclusions under 


You have indicated that the 
term “life annuity contract”, as defined in subsection 301(1) of 


Income Tax Regulations 


subsection 12.2(1) of the Act. We do, however, envision a differ- 
ent solution to this issue than that which you have suggested. In 
particular, we propose to recommend to the Minister of Finance 
that the definition “life annuity contract” in subsection 30101) of 
the Regulations be amended to include life annuity contracts 
under which the annuitant is a partnership or a person as well as 
life annuity contracts under which the annuity payments are’ 
based on the life of an individual who is not the annuitant. We 
also propose to recommend to the Minister of Finance Le the 


of ‘de fens to taxa- 
tion years that end after 1996. However, in ante the ad- 
. Hol 


Genel | Direct 
Branch 


Related Provisions: Reg. 301(2) — Interpretation. 


History: All that portion of subsec. 301(1) preceding para. (a) substituted 
by P.C. 1983-3530, s. 2, November 17, 1983, Canada Gazette, Part II, 
November 24, 1983, effective November 12, 1981. 


(2) [Interpretation] — For the purposes of subsection 
(1), a contract shall not fail to be a life annuity contract by 
reason that 


(a) the contract provides that the annuity payments 
may be assigned by the annuitant or owner; 


(b) the contract provides for annuity payments to be 
made for a period ending upon the death of the annui- 
tant or for a specified period of not less than 10 years, 
whichever is the lesser; 


(c) the contract provides for annuity payments to be 
made for a specified period or throughout the lifetime 
of the. annuitant, whichever is longer, to the annuitant 
and thereafter, if the specified period is the longer, to a 
specified person; 

(d) the contract provides, in addition to the annuity 
payments to be made throughout the lifetime of the 
annuitant, for a payment to be made upon the annui- 
tant’s death; 


(e) the contract provides that the date 
(i) on which the annuity payments commence, or 


(ii) on which the contract holder becomes entitled 
to proceeds of the disposition, 


may be changed with respect to the whole contract or 
any portion thereof at the option of the annuitant or 
owner; or 


(f) the contract provides that all or a portion of the 
proceeds payable at any particular time under the con- 
tract may be received in the form of an annuity con- 
tract other than a life annuity contract. 

History: Paras. 301(1)(a)-(d) revoked and substituted by 301(1)(a)-(c), 


(2)(a), (e) substituted, (f) added by P.C. 1982-1421, s. 2, May 13, 1982, 
Canada Gazette, Part Il, May 26, 1982, effective January 1, 1982. 


Subsec. 301(1) amended by P.C. 1980-1241, May 8, 1980, Canada Ga- 
zette, Part Il, May 28, 1980, effective in respect of 1978 et seq. 

Definitions [Reg. 301]: “annuitant” — Reg. 301(1); “annuity”, “busi- 
ness” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “in- 
dividual” — ITA 248(1); “life annuity contract” — Reg. 301(1), (2); “per- 
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son” —ITA 248(1); “proceeds of the disposition” —ITA 148(9), Reg. 
310; “province” — Interpretation Act 35(1). 


302. [Revoked] 


History: S. 302 revoked by P.C. 1983-3530, s. 3, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983, applicable to taxation years 
commencing after 1982. 


S. 302 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, 
Part II, May 26, 1982, applicable to taxation years commencing after Oc- 
tober 28, 1980. 


303. (1) Where in a taxation year the rights of a holder 
under an annuity contract cease upon termination or can- 
cellation of the contract and 


(a) the aggregate of all amounts, each of which is an 
amount in respect of the contract that was included in 
computing the income of the holder for the year or any 
previous taxation year by virtue of subsection 12(3) of 
the Act 


exceeds the aggregate of 


(b) such proportion of the amount determined under 
paragraph (a) that the annuity payments made under 
the contract before the rights of the holder have ceased 
is of the total of the payments expected to be made 
under the contract, and 


(c) the aggregate of all amounts, each of which is an 
amount in respect of the contract that was deductible 
in computing the income of the holder for the year or 
any previous year by virtue of subsection (2), 


the amount of such excess may be deducted by the holder 
under subsection 20(19) of the Act in computing his in- 
come for the year. 

History: Para. 303(1)(b) substituted by P.C. 1983-3530, s. 4, November 


17, 1983, Canada Gazette, Part Il, November 24, 1983, effective com- 
mencing November 12, 1981. 


(2) For the purposes of subsection 20(19) of the Act, 
where an annuity contract was acquired after December 
19, 1980 and annuity payments under the contract com- 
menced before 1982, the amount that may be deducted by 
a holder under that subsection in respect of an annuity 
contract for a taxation year is that proportion of 


(a) the aggregate of all amounts, each of which is an 
amount that was included in computing the income of 
the holder for any previous taxation year by virtue of 
subsection 12(3) of the Act in respect of the contract 


that 


(b) the aggregate of all annuity payments received by 
the holder in the year in respect of the contract 
is of 
(c) the total of the payments determined under para- 
graph 300(1)(a) or (b) in respect of the holder’s inter- 
est in the contract. 
History: S. 303 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada 
Gazette, Part Il, May 26, 1982; subsec. 303(1) applicable to taxation years 


commencing after October 28, 1980; subsec. 303(2) effective from De- 
cember 1980. 


Definitions [Reg. 303]: “amount”, 
year” —ITA 249. 


“annuity” — ITA 248(1); “taxation 


304. Prescribed annuity contracts — (1) For the 
purposes of this Part and subsections 12.2(1), (3) and (4) 
and paragraph 148(2)(b) of the Act, prescribed annuity 
contract for a taxation year means 
(a) an annuity contract purchased pursuant to a regis- 
tered pension plan, a registered retirement savings 


Reg. 
S. 304(1)(c)(iv)(A) 


plan, a deferred profit sharing plan or a plan referred 
to in subsection 147(15) of the Act as a revoked plan; 


(b) an annuity contract described in paragraph 
148(1)(c) or (e) of the Act; and 


(c) an annuity contract 


(i) under which annuity payments have com- 
menced in the taxation year or a preceding taxation 
year, 


(ii) issued by a corporation described in any of 
paragraphs 39(5)(b) to (d) or clause 146(1)()(i1)(B) 
[146(1)“retirement savings plan’(b)(i1)] of the Act, 
a life insurance corporation, a registered charity or 
a corporation (other than a mutual fund corporation 
or a mortgage investment corporation) the principal 
business of which is the making of loans (which 
corporation or charity is in this section referred to 
as an “issuer’’), 
Ripposes Amendment — Reg. 
304(1)(c)(ii) 
_ @ issued by a ee insurance corporation, a regis- 
tered charity, a corporation referred to in any of 
_ paragraphs (a) to (c) of the definition “specified 
financial institution” in subsection 248(1) of the 
Act or subparagraph (b)(it) of the definition “re- 
___tirement savings plan” in subsection 146(1) of the 
_ Act or a oration. (other than a mutual fund 
corporation or a mortgage investment corpora- 
tion) the principal business of which is the mak- 
ing of loans (which corporation or charity is re- 
oS _ ferred to in this section as the ‘ ‘issuer’’), 


Application: The June 1, 1995 draft regulations (securities held by finan- 
cial institutions), S| will amend subpara. ) to read as above, 
ic. le after February 22 1994. : 


Technical Notes: Section 304 prescribes certain annuity con- 
tracts for exclusion from the rules in the Income Tax Act that 
require income from insurance policies to be reported on an ac- 
crual basis. Paragraph 304(1)(c) provides an exclusion for an an- 
nuity under which payments have commenced if a number of 
other conditions are also satisfied. Subparagraph 304(1)(c)(ii) re- 
quires that the annuity have been issued by a person specified in 
that provision. Acceptable i issuers include corporations described 
in any of paragraphs 39(5)(b) to (d) of the Act — banks, trust 
companies and credit unions. 


Subsection 39(5) of the Act i is being ae to. replace several 
of its paragraphs by a reference to “financial institutions” (as de- 
fined in subsection 142.2(1) of the Act). Consequently, subpara- 
graph 304(1)(c)(ii) is amended to refer to corporations referred to 
in any of paragraphs (a) to (c) of the definition of “specified fi- 
nancial institution” in subsection 248(1) of the Act, which are the 
same corporations as were referred to in paragraphs 39(5)(b) to 


(d). 


(111) each holder of which 


(A) is an individual, other than a trust that is 
neither a testamentary trust nor a trust described 
in paragraph 104(4)(a) of the Act (in this para- 
graph referred to as a “specified trust’), 


(B) is an annuitant under the contract, and 


(C) throughout the taxation year, dealt at arm’s 
length with the issuer, 


(iv) the terms and conditions of which require that, 
from the time the contract meets the requirements 
of this paragraph, 
(A) all payments made out of the contract be 
equal annuity payments made at regular inter- 
vals but not less frequently than annually, sub- 
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ject to the holder’s right to vary the frequency 
and quantum of payments to be made out of the 
contract in any taxation year without altering 
the present value at the beginning of the year of 
the total payments to be made in that year out of 
the contract, 


(B) the annuity payments thereunder continue 
for a fixed term or 


(1) if the holder is an individual (other than a 
trust), for the life of the first holder or until 
the later of the death of the first holder and 
the death of any one of the spouse, common- 
law partner, former spouse, former com- 
mon-law partner, brothers and sisters (in this 
subparagraph referred to as “the survivor’) 
of the first holder, or 


(II) if the holder is a specified trust, for the 
life of the spouse or common-law partner 
who is entitled to receive the income of the 


year for ‘the ‘purposes. 
148(2)(b) of the Jaco 


eligible — 
SOHN) © 


mance that ‘amendments — ibe t 3 $ 
304(1)(c)(iv)(B)AD and 304(1)(c)(iv(C)MD orth the eReniaton: c 
permit an alter ego trust to hold a prescribed annuity contract. 
Further, we intend to recommend that the amendments apply to 
the taxation years that begin after 2001. 


Of course, I can offer no assurance that the Miniier of Finance 
will agree with the recommendation that I have described. None- 
theless, I hope that this statement of our position is helpful. 


Thank you for bringing this matter to our attention. 
Yours sincerely, : : 


Brian Ernewein 
Director, Tax Legislation Division, oe Policy Branch — 
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_ Proposed Amendment — pe! he 
. 304(1 ENB) 


(C) where the annuity payments are to be made 
over a term that is guaranteed or fixed, the guar- 
anteed or fixed term not [to] extend beyond the 
time at which 


(1) in the case of a joint and:last survivor an- 
nuity, the younger of the first holder and the 
SUrVIVOT, 


(il) if the holder is a specified trust, the 
spouse or common-law partner who is enti- 
tled to receive the income of the trust, 


Part II] — Annuities and Life Insurance Policies 


Proposed Amendment — Reg. 

oe 304(1)(c)iv(C)M) 
Letter from Dept. of Finance, Aly a4 AOE: See under 
Reg. 304(1)(c)(iv)(B)(D. 


(Ill) if the holder is a abusinentary trust 
other than a specified trust, the youngest 
beneficiary under the trust, 


(IV) where the contract is held jointly, the 
younger of the first holders, or 


(V) in any other case, the first holder, 
would, if he survived, attain the age of 91 years, 


(D) no loans exist under the contract and the 
holder’s rights under the contract not be dis- 
posed of otherwise than on the holder’s death 
or, if the holder is a specified trust, on the death 
of the spouse or common-law partner who is 
entitled to receive the income of the trust, and 


(E) no payments be made out of the contract 
other than as permitted by this section, 


(v) none of the terms and conditions of which pro- 
vide for any recourse against the issuer for failure 
to make any payment under the contract, and 


(vi) where annuity payments under the contract 
have commenced 


(A) before 1987, in respect of which a holder 
thereof has notified the issuer in writing, before 
the end of the taxation year, that the contract is 
to be treated as a prescribed annuity contract, 


(B) after 1986, in respect of which a holder 
thereof has not notified the issuer in writing, 
before the end of the taxation year in which the 
annuity payments under the contract com- 
menced, that the contract is not to be treated as 
a prescribed annuity contract, or 


(C) after 1986, in respect of which a holder 
thereof has notified the issuer in writing, before 
the end of the taxation year in which the annu- 
ity payments under the contract. commenced, 
that the contract is not to be treated as a pre- 
scribed annuity contract and a holder thereof 
has rescinded the notification by so notifying 
the issuer in writing before the end of the taxa- 
tion year. 


Proposed Amendment — Reg. 304(1) 
Department of Finance news ‘release, December 19, 
1996: An annuity contract issued as a RRIF will not be subject 
to the accrual rules under section 12.2 of the Act. 
This amendment will be implemented by way of an amendment 
to' subsection 304(1) of the Regulations. It is contemplated that it 
will apply to taxation years that begin after 1986, given that the 
original amendments to the Act that gave rise to the need for this 
amendment applied after 1986. 

[For the full text of this news release, see ae ITA 206(1)‘*for- 
eign property” — ed.] 

Department of Finance news release, October 23, 1997: 
[See under ITA 12.2(1) — ed.] 


(2) Notwithstanding subsection (1), an annuity contract 
shall not fail to be a prescribed annuity contract by reason 
that 
(a) where the contract provides for a joint and last sur- 
vivor annuity or is held jointly, the terms and condi- 
tions thereof provide that there will be a decrease in 
the amount of the annuity payments to be made under 


Reg. 
S. 304 


the contract from the time of death of one of the an- 
nuitants thereunder; 


(b) the terms and conditions thereof provide that 
where the holder thereof dies at or before the time he 
attains the age of 91 years, the contract will terminate 
and an amount will be paid out of the contract not ex- 
ceeding the amount, if any, by which the total premi- 
ums paid under the contract exceeds the total annuity 
payments made under the contract; 


(c) where the annuity payments are to be made over a 
term that is guaranteed or fixed, the terms and condi- 
tions thereof provide that as a consequence of the 
death of the holder thereof during the guaranteed or 
fixed term any payments that, but for the death of the 
holder, would be made during the. term may be com- 
muted into a single payment; or 


(d) the terms and conditions thereof, as they read on 
December 1, 1982 and at all subsequent times, provide 
that the holder participates in the investment earnings 
of the issuer and that the amount of such participation 
is to be paid within 60 days after the end of the year in 
respect of which it is determined. 


(3) For the purposes of this section, the annuitant under 
an annuity contract is deemed to be. the holder of the con- 
tract where 


(a) the contract is held by another person in trust for 
the annuitant; or 


(b) the contract was acquired by the annuitant under a 
group term life insurance policy under which life in- 
surance was effected on the life of another person in 
respect of, in the course of, or by virtue of the office or 
employment or former office or employment of that 
other person. 


(4) In this section, 


“annuitant” under an annuity contract, at any time, 
means a person who, at that time, is entitled to receive 
annuity payments under the contract; 


‘“‘spouse”’ of a particular individual includes another indi- 
vidual of the opposite sex who is a party to a void or 
voidable marriage with the particular individual. 


History: Cl. 304(1)(c)(iii)(A), subcl. (c)(iv)(B)(D and (ID, (iv)(C)UD) and 
(III), cl. (iv)(D), and the definition “spouse” in subsec. 304(4), amended 
by P.C. 2001-957, s. 3, May 31, 2001, Canada Gazette, Part Il, June 20, 
2001, applicable to 2001 et seq., except that if a taxpayer and a person 
have jointly elected pursuant to s. 144 of the Modernization of Benefits 
and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 
2000 taxation year, the amendment applies to the taxpayer and the person 
in respect of the applicable taxation year et seq. 


That portion of subsec. 304(1) preceding para. (a) replaced by P.C. 1994- 
940, s. 1, June 2, 1994, Canada Gazette, Part Il, June 15, 1994, applicable 
after 1989. 


Subsec. 304(1), paras. 304(2)(a) and (c) substituted, subsecs. 304(3) and 


(4) added, by P.C. 1988-1115, s. 1, June 9, 1988, Canada Gazette, Part Il, 
June 22, 1988, applicable to taxation years commencing after 1986. 
That portion is subsec. 304(1) preceding para. (a) substituted by P.C. 
1988-390, s. 2, March 3, 1988, Canada Gazette, Part Il, March 16, 1988, 
effective wig’ 1983: 

That portion of subsec. 304(1) preceding para. (a) substituted by P.C. 
1986-1048, s. 1, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, 
applicable to taxation years aE DS aOR after 1982. 

S. 304 substituted by P.C. 1983-3530, s. 5, November 17, 1983, Canada 


Gazette, Part Il, November 24, 1983, suntan ts to taxation years com- 
mencing after 1982. 


S. 304 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, 
Part IT, May 26, 1982; subsecs. 304(1)—(4) effective with respect to annu- 
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ity contracts under which annuity payments commence after 1981; subsec. 
304(5) applicable to taxation years commencing after October 28, 1980. 
Definitions [Reg. 304]: “amount” — ITA 248(1); “annuitant” — Reg. 
304(4); “annuity” —ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “common-law partner” —ITA 248(1); “consequence of the 
death” —ITA 248(8); “corporation” —ITA 248(1), Interpretation Act 
35(1); “deferred profit sharing plan” — ITA 147(1), 248(1); “disposed” — 
ITA 248(1)“disposition”; “employment”, “group term life insurance pol- 
icy” —ITA 248(1); “holder” — Reg. 304(3); “individual” — ITA 248(1); 
“issuer” — Reg. 304(1)(c)(ii); “life insurance corporation” — ITA 248(1); 
“mortgage investment corporation” — ITA 130.1(6), 248(1); “mutual fund 
corporation” —ITA 131(8), 248(1); “office”, “person”, “prescribed” — 
ITA 248(1); “prescribed annuity contract” — Reg. 304(1), (2); “registered 
pension plan” — ITA 248(1); “specified trust” — Reg. 304(1)(c)(@ii)(A); 
“spouse” — Reg. 304(4); “survivor” — Reg. 304(1)(c)(iv)(B)(1); “taxation 
year” —ITA 249; “testamentary trust’ —ITA 108(1), 248(1); “trust” — 
ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


305. Unallocated income accrued before 1982 — 
(1) For the purposes of section 12.2 and paragraph 
56(1)(d.1) of the Act, the amount at any time of “unallo- 
cated income accrued in respect of the interest before 
1982, as determined in prescribed manner’, in respect of 
a taxpayer's interest in an annuity contract (other than an 
interest last acquired after December 1, 1982) or in a life 
insurance policy referred to in subsection (3), means the 
amount, if any, by which 


(a) the accumulating fund at December 31, 1981 in re- 
spect of the interest 


exceeds the aggregate of 


(b) his adjusted cost basis (within the meaning as- 
signed by paragraph 148(9)(a) [148(9)‘adjusted cost 
basis’’] of the Act) at December 31, 1981 in respect of 
the interest; and 


(c) that proportion of the amount, if any, by which the 
amount determined under paragraph (a) exceeds the 
amount determined under paragraph (b) that 


(1) the aggregate of all amounts each of which is 
the amount of an annuity payment received before 
that time in respect of the interest 


is of 
(11) the taxpayer’s interest, immediately before the 


commencement of payments under the contract, in 
the total of the annuity payments 


(A) to be made under the contract, in the case of 
a contract for a term of years certain, or 


(B) expected to be made under the contract, in 
the case of a contract under which the continua- 
tion of the payments depends in whole or in 
part on the survival of an individual. 


(2) For the purposes of paragraph (1)(c), “annuity pay- 
ment” does not include any portion of a payment under a 
contract the amount of which cannot be reasonably deter- 
mined immediately before the commencement of pay- 
ments under the contract except where such portion can- 
not be so determined because the continuation of the 
annuity payments under the contract depends in whole or 
in part on the survival of an individual. 


(3) For the purposes of this section, an interest in an annu- 
ity contract to which subsection 12.2(9) of the Act applies 
shall be deemed to be a continuation of the interest in the 
life insurance policy in respect of which it was issued. 

History: S. 305 added by P.C. 1983-3530, s. 5, November 17, 1983, Can- 


ada Gazette, Part Il, November 24, 1983, applicable to taxation years 
commencing after 1982. 


Income Tax Regulations 


Definitions [Reg. 305]: “amount”, “annuity” — ITA 248(1); “annuity 
payment” — Reg. 305(2); “commencement” — Interpretation Act 35(1); 
“continuation” — Reg. 305(3); “individual” —ITA 248(1); “life insur- 
ance policy” —ITA 138(12), Reg. 310; “prescribed”, “taxpayer” — ITA 
248(1); “total of the payments” — Reg. 300(2)(a). 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


306. Exempt policies — (1) For the purposes of this 
Part and subsection 12.2(11) of the Act, “exempt policy” 
at any time means a life insurance policy (other than an 
annuity contract or a deposit administration fund policy) 
in respect of which the following conditions are met at 
that time: 


(a) if that time is a policy anniversary of the policy, 
the accumulating fund of the policy at that time (deter- 
mined without regard to any policy loan) does not ex- 
ceed the total of the accumulating funds at that time of 
the exemption test policies issued at or before that 
time in respect of the policy; 


(b) assuming that the terms and conditions of the pol- 
icy do not change from those in effect on the last pol- 
icy anniversary of the policy at or before that time 
and, where necessary, making reasonable assumptions 
about all other factors (including, in the case of a par- 
ticipating life insurance policy within the meaning as- 
signed by subsection 138(12) of the Act, the assump- 
tion that the amounts of dividends paid will be as 
shown in the dividend scale), it is reasonable to expect 
that the condition in paragraph (a) will be met on each 
policy anniversary of the policy on which the policy 
could remain in force after that time and before the 
date determined under subparagraph (3)(d)(ii) with re- 
spect to the exemption test policies issued in respect of 
the policy; 

(c) the condition in paragraph (a) was met on all pol- 
icy anniversaries of the policy before that time; and 


(d) the condition in paragraph (b) was met at all times 
on and after the first policy anniversary of the policy 
and before that time. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


(2) For the purposes of subsection (1), a life insurance 
policy that is an exempt policy on its first policy anniver- 
sary shall be deemed to have been an exempt policy from 
the time of its issue until that anniversary. 


(3) For the purposes of this section and section 307, a sep- 
arate exemption test policy shall be deemed to have been 
issued to a policyholder in respect of a life insurance 
policy 

(a) on the date of issue of the life insurance policy, and 


(b) on each policy anniversary of the life insurance 
policy where the amount of the benefit on death there- 
under exceeds 108 per cent of the amount of the bene- 
fit on death thereunder on the later of the date of its 
issue and the date of its preceding anniversary, if any, 


and, for the purpose of determining whether the accumu- 
lating fund of the life insurance policy on any particular 
policy anniversary meets the condition in paragraph 
(1)(a), each such exemption test policy shall be deemed 


(c) to have a benefit on death that is uniform through- 
out the term of the exemption test policy and equal to 


(1) where the exemption test policy is the first such 
policy issued in respect of the life insurance policy, 
the amount on that policy anniversary of the bene- 
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fit on death of the life insurance policy less the to- 
tal of all amounts each of which is the amount on 
that policy anniversary of the benefit on death of 
another exemption test policy issued on or before 
that policy anniversary in respect of the life insur- 
ance policy, and 


(ii) in any other case, the amount by which the ben- 
efit on death of the life insurance policy on the date 
the exemption test policy was issued exceeds 108 
per cent of the amount of the benefit on death of 
the life insurance policy on the later of the date of 
issue of the life insurance policy and the date of its 
preceding policy anniversary, if any; 


(d) to pay the amount of its benefit on death on the 
earlier of 


(i) the date of death of the person whose life is in- 
sured under the life insurance policy, and 


(11) the later of 


(A) ten years after the date of issue of the life 
insurance policy, and 


(B) the date that the person whose life is in- 
sured would, if he survived, attain the age of 85 
years; and 


(e) to be a life insurance policy in Canada issued by a 
life insurer that carried on its life insurance business in 
Canada. 


(4) Notwithstanding subsections (1) to (3), 


(a) where at any particular time the amount of the ben- 
efit on death of a life insurance policy is reduced, an 
amount equal to such reduction (such amount is 1n this 
paragraph referred to as “the reduction”) shall be ap- 
plied at that time to reduce the amount of the benefit 
on death of exemption test policies issued before that 
time in respect of the life insurance policy (other than 
the exemption test policy issued in respect thereof pur- 
suant to paragraph (3)(a)), in the order in which the 
dates of their issuance are proximate to the particular 
time, by an amount equal to the lesser of 


(i) the portion, if any, of the reduction not applied 
to reduce the benefit on death of one or more other 
such exemption test policies, and 


(ii) the amount, immediately before that time, of 
the benefit on death of the relevant exemption test 
policy; 
(b) where on the tenth or on any subsequent policy an- 
niversary of a life insurance policy, the accumulating 
fund thereof (computed without regard to any policy 
loan then outstanding in respect of the policy) exceeds 
250 per cent of the accumulating fund thereof on its 
third preceding policy anniversary (computed without 
regard to any policy loan then outstanding in respect 
of the policy), each exemption test policy deemed by 
subsection (3) to have been issued before that time in 
respect of the life insurance policy shall be deemed to 
have been issued on the later of the date of that third 
preceding policy anniversary and the date on which it 
was deemed by subsection (3) to have been issued; 
and 
(c) where at one or more times after December |, 1982 
(i) a prescribed premium has been paid by a tax- 
payer in respect of an interest in a life insurance 
policy (other than an annuity contract or a deposit 
administration fund policy) last acquired on or 
before that date, or 


Reg. 
S. 307(1)(b) 


(ii) an interest in a life insurance policy (other than 
an annuity contract or a deposit administration 
fund policy) issued on or before that date has been 
acquired by a taxpayer from the person who held 
the interest continuously since that date, 


the policy shall be deemed to have been an exempt 
policy from the date of its issue until, the earliest of 
those times that occurred after December 1, 1982; and 


(d) a life insurance policy that ceases to be an exempt 
policy (other than by reason of its conversion into an 
annuity contract) on a policy anniversary shall be 
deemed to be an exempt policy on that anniversary 


(i) if, had that anniversary occurred 60 days after 
the date on which it did in fact occur, the policy 
would have been an exempt policy on that later 
date, or 


(11) 1f the person whose life is insured under the 
policy dies on that anniversary or within 60 days 
thereafter. 


History: Subsecs. 306(1), (2) and (3) replaced by P.C. 1994-940, s. 2, 
June 2, 1994, Canada Gazette, Part I, June 15, 1994, applicable 


(a) with respect to a life insurance policy issued after March 26, 1992, 
other than a policy for which written application was made on or 
before March 26, 1992; and 


(b) with respect to a life insurance policy amended at any time after 
March 26, 1992 to increase the amount of the benefit on death. 


S. 306 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Ga- 
zette, Part UI, November 24, 1983, applicable to taxation years commenc- 
ing after 1982. 


Definitions [Reg. 306]: “accumulating fund” — Reg. 307(1); “amount”, 
“annuity” — ITA. 248(1); “benefit on death” — Reg. 310; “Canada” — 
ITA 255, Interpretation Act 35(1); “dividend” —ITA 248(1); “exempt 
policy” — Reg. 306(1), (2), 306(4)(d); “life insurance business” — ITA 
248(1); “life insurance policy” — ITA 138(12), Reg. 310; “life insurance 
policy in Canada” — ITA 138(12), 248(1); “life insurer”, “person” — ITA 
248(1); “policy anniversary” — Reg. 310; “policy loan’ —ITA 148(9), 
Reg. 310; “prescribed” —ITA 248(1); “prescribed premium” — Reg. 
309(1); “reduction” — Reg. 306(4)(a); “taxpayer” — ITA 248(1). 


307. Accumulating funds — (1) For the purposes of 
this Part and section 12.2, paragraph 56(1)(d.1) and sec- 
tion 148 of the Act, “accumulating fund” at any particular 
time means, 


(a) in respect of a taxpayer’s interest in an annuity 
contract (other than a contract issued by a life insurer), 
the amount that is the greater of 


(1) the amount, if any, by which the cash surrender 
value of. his interest at that time exceeds the 
amount payable, if any, in respect of a loan out- 
standing at that time made under the contract in re- 
spect of the interest, and 


(11) the amount, if any, by which 


(A) the present value at that time of future pay- 
ments to be made out of the contract in respect 
of his interest | 


exceeds the aggregate of 


(B) the present value at that time of future pre- 
miums to be paid under the contract in respect 
of his interest, and 


(C) the amount payable, if any, in respect of a 
loan outstanding at that time, made under the 
contract in respect of his interest; 


(b) in respect of a taxpayer’s interest in a life insur- 
ance policy (other than an exemption test policy or an 
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S. 307( 1)(b) 


(2) 


annuity contract to which paragraph (1)(a) applies), 
the product obtained when, 


(1) where the policy is not a deposit administration 
fund policy and the particular time is immediately 
after the death of any person on whose life the life 
insurance policy is issued or effected, the aggregate 
of the maximum amounts that could be determined 
by the life insurer immediately before the death in 
respect of the policy under paragraph. 1401(1)(c) 
and subparagraph 1401(1)(d)(i) if the mortality 
rates used were adjusted to reflect the assumption 
that the death would occur at the time and in the 
manner that it did occur, and 


(11) in any other.case, the maximum amount that 
could be determined at that particular time by the 
life insurer under paragraph 1401(1)(a), computed 
as though there were only one deposit admuinistra- 
tion fund policy, or under paragraph 1401(1)(c), as 
the case may be, in respect of the policy 


is multiplied by 


(iii) the taxpayer’s proportionate interest in the 
policy, 


assuming for the purposes of this paragraph that the 
life insurer carried on its life insurance business in 
Canada, its taxation year ended at the particular time 
and the policy was a life insurance policy in Canada; 
and 


(c) in respect of an exemption test policy, 


(1) where the policy was issued at least 20 years 
before the particular time, the amount that would 
be determined at that particular time by the life in- 
surer under clause 14011)(c)Gi)(A) in respect of 
the policy if the insurer’s taxation yeas ended at 
that particular time, and 


(11) in any other case, the product obtained when 
the amount that would be determined under sub- 
paragraph (1) in respect of the policy on its twenti- 
eth policy anniversary is multiplied by the quotient 
obtained when the number of years since the policy 
was issued is divided by 20. 


For the purposes of subsection (1), when computing 


the accumulating fund of an interest described in 


(a) paragraph (1)(a), the amounts determined under 
clauses (1)(a)(ii)(A) and (B) shall be computed using, 


(1) where an interest rate for a period used by the 
issuer when the contract was issued in determining 
the terms of the contract was less than any rate so 
used for a subsequent period, the single rate that 
would, if it applied for each period, have produced 
the same terms, and 


(ii) in any other case, the rates used by the issuer 
when the contract was issued in determining the 
terms of the contract; 


(b) paragraph (1)(b), where an interest rate used for a 
period by a life insurer in computing the relevant 
amounts in paragraph 1403(1)(a) or (b) is determined 
under paragraph 1403(1)(c), (d) or (e), as the case may 
be, and that rate is less than an interest rate so deter- 
mined for a subsequent period, the single rate that 
could, if it applied for each period, have been used in 
determining the premiums for the policy shall be used; 
and 


Income Tax Regulations 


(c) paragraph (1)(c) 
(i) the rates of interest and mortality used and the 
age of the person whose life is insured shall be the 
same as those used in computing the amounts de- 
scribed in paragraph 1403(1)(a) or (b) in respect of 
the life insurance policy in respect of which the ex- 
emption test policy was issued except that 


(A) where the life insurance policy is one to 
which paragraph 1403(1)(e) applies and the 
amount determined under subparagraph 
1401(1)(c)G) in respect of that policy is greater 
than the amount determined under subpara- 
graph 1401(1)(c)(ii) in respect thereof, the rates 
of interest and mortality used may be those used 
in computing the cash surrender values of that 
policy, and 


(B) where an interest rate for a period otherwise 
determined under this subparagraph in respect 
of that interest is less than an interest rate so de- 
termined for a subsequent period, the single rate 
that could, if it applied for each period, have 
been used in determining the premiums for the 
life insurance policy shall be used, and 


(11) notwithstanding subparagraph (1), 


(A) where the rates referred to in subparagraph 
(1) do not exist, the minimum guaranteed rates 
of interest used under the life insurance policy 
to determine cash surrender values and the rates 
of mortality under the Commissioners 1958 
Standard. Ordinary Mortality Table, as. pub- 
lished in Volume X of the Transactions of the 
Society of Actuaries, relevant to the person 
whose life is insured under the life insurance 
policy shall be used, or 


(B) where, in respect of the life insurance pol- 
icy in respect of which the exemption test pol- 
icy was issued, the period over which the 
amount determined under ~ clause 
1401(1)(c)Gi)(A) does not extend to the date 
determined under subparagraph 306(3)(d)(i1), 
the weighted arithmetic mean of the interest 
rates used to determine such amount shall be 
used for the period that is after that period and 
before that date. wae AP. 


(3) Notwithstanding paragraph (2)(c), 


(a) in the case of a life insurance policy issued after 
April 30, 1985, no rate of interest used for the purpose 
of determining the accumulating fund in respect of an 
exemption test policy issued in respect thereof shall be 
less than 4 per cent per annum; and 


(b) in the case of a life insurance policy issued before 
May 1, 1985, no rate of interest used for the purpose 
of determining the accumulating fund in respect of an 
exemption test policy issued in respect thereof shall be 
less than 3 per cent per annum. 


(4) For the purposes of paragraph (1)(c), 


(a) where on the date of issue of an exemption test 
policy the person whose life is insured has attained the 
age of 75 years, the references in paragraph (1)(c) to 
“20” and “twentieth” shall be read as references to 
“10” and “tenth” respectively; and 


(b) where on the date of issue of an exemption test 
policy the person whose life is insured has attained the 
age of 66 years but not the age of 75 years, the refer- 
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ences in paragraph (1)(c) to “20” and “twentieth” shall 
be read as references to 


(i) the number obtained when the number of years 
by which the age of the person whose life is in- 
sured exceeds 65 years is subtracted from 20, and 


(11) the adjectival form of the number obtained by 
performing the computation described in subpara- 
graph (1), 

respectively. | 


(5) In this section, any amount determined by reference to 
section 1401 shall be determined 


(a) without regard to section 1402; 


(b) as if each reference therein to the term “policy 
loan” were read as if that term had the meaning as- 
signed by paragraph 148(9)(e) [148(9)“policy loan’’] 
of the Act; and 


(c) as if clauses 1401(1)(c)G)(B) and 1401(1)(c)@i)(C) 
were read without reference to the expression “or the 
interest thereon that has accrued to the insurer at the 
end of the year”. 

History: Cl. 307(2)(c)(ii)(B) amended (to correct an incorrect reference) 


by P.C. 1991-769, s. 1, April 25, 1991, Canada Gazette, Part I, May 8, 
1991, applicable to taxation years commencing after 1982. 


Para. 307(5)(c) added by P.C. 1984-3789, s. 2, November 29, 1984, Can- 
ada Gazette, Part I, December 12, 1984, applicable to taxation years com- 
mencing after 1982. 


S. 307 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Ga- 
zette, Part Il, November 24, 1983, applicable to taxation years commenc- 
ing after 1982. 


Definitions [Reg. 307]: “accumulating fund” — Reg. 307(1); 
“amount” — ITA 248(1); “amount payable’ —ITA 138(12), Reg. 310; 
“annuity” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); 
“cash surrender value” — ITA 148(9), Reg, 310; “insurer”, “life insurance 
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business” — ITA 248(1); “life insurance policy”, “life insurance policy in 
Canada” —ITA 138(12), Reg. 310; “life insurer’, “person” — ITA 
248(1); “policy anniversary” — Reg. 310; “policy loan” —ITA 148(9), 
Reg. 310; “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


308. Net cost of pure insurance and mortality 
gains and losses — (1) For the purposes of subpara- 
graph 20(1)(e.2)(i) and paragraph (a) of the description 
of L in the definition “adjusted cost basis” in subsection 
148(9) of the Act, the net cost of pure insurance for a year 
in respect of a taxpayer’s interest in a life insurance pol- 
icy is the product obtained when the probability, com- 
puted on the basis of the rates of mortality under the 
1969-75 mortality tables of the Canadian Institute of Ac- 
tuaries published in Volume XVI of the Proceedings of 
the Canadian Institute of Actuaries or on the basis de- 
scribed in subsection (1.1), that a person who has. the 
same relevant characteristics as the person whose life is 
insured will die in the year is multiplied by the amount by 
which 


(a) the benefit on death in respect of the taxpayer’s in- 
terest at the end of the year 


exceeds 


(b) the accumulating fund (determined without regard 
to any policy loan outstanding) in respect of the tax- 
payer’s interest in the policy at the end of the year or 
the cash surrender value of such interest at the end of 
the year, depending on the method regularly followed 
by the life insurer in computing net cost of pure 
insurance. 


Reg. 
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Interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance. policies; IT-309R2: Premiums on life insurance used as 
collateral. 


(1.1) Where premiums for a particular class of life insur- 
ance policy offered by a life insurer do not depend di- 
rectly on smoking or sex classification, the probability re- 
ferred to in subsection (1) may be-determined using rates 
of mortality otherwise determined provided that for each 
age for such class of life insurance policy, the expected 
value of the aggregate net cost of pure insurance, calcu- 
lated using such rates of mortality, is equal to the ex- 
pected value of the aggregate net cost of pure insurance, 
calculated using the rates of mortality under the 1969-75 
mortality tables of the Canadian Institute of Actuaries 
published in Volume XVI of the Proceedings of the Cana- 
dian Institute of Actuaries. 


(2) Subject to subsection (4), for the purposes of this sec- 
tion and subparagraph 148(9)(a)(v.1) [148(9)“adjusted 
cost basis’G] of the Act, a “mortality gain” immediately 
before the end of any calendar year after 1982 in respect 
of a taxpayer’s interest in a life annuity contract means 
such reasonable amount in respect of his interest therein 
at that time that the life insurer determines to be the in- 
crease to the accumulating fund in respect of the interest 
that occurred during that year as a consequence of the sur- 
vival to the end of the year of one or more of the annui- 
tants thereunder. 


(3) Subject to subsection (4), for the purposes of this sec- 
tion and subparagraph 148(9)(a)(xi) [148(9)‘‘adjusted cost 
basis’(c)] of the Act, a “mortality loss” immediately 
before a particular time after 1982 in respect of an interest 
in a life annuity contract disposed of immediately after 
that particular time as a consequence of the death of an 
annuitant thereunder means such reasonable amount that 
the life insurer determines to be the decrease, as a conse- 
quence of the death, in the accumulating fund in respect 
of the interest assuming that, in determining such de- 
crease, the accumulating fund immediately after the death 
is determined in the manner described in subparagraph 
307(1)(b)Q). 


(4) In determining an amount for a year in respect of an 
interest in a life annuity contract under subsection (2) or 
(3), the expected value of the mortality gains in respect of 
the interest for the year shall be equal to the expected 
value of the mortality losses in respect of the interest for 
the year and the mortality rates for the year used in com- 
puting those expected values shall be those that would be 
relevant to the interest and that are specified under such 
of paragraphs 1403(1)(c), (d) and (e) as are applicable. 
History: That portion of subsec. 308(1) before para. (a) replaced by P.C. 
1994-940, s. 3, June 2, 1994, Canada Gazette, Part Il, June 15, 1994, ap- 
plicable to years ending after 1989, except that for taxation years that en- 
ded before December 1991, the reference in subsec. 308(1) to “subpara- 
graph 20(1)(e.2)(ii) and paragraph (a) of the description of L in the 
definition “adjusted cost basis” in subsection 148(9)” shall be read as 
“subparagraphs 20(1)(e.2)(ii) and 148(9)(a)(ix)”. 


That portion of subsec. 308(1) preceding para. (a) substituted and subsec. 
(1.1) added by P.C. 1991-769, subsecs. 2(1), (2), April 25, 1991, Canada 
Gazette, Part II, May 8, 1991, applicable to 1986 et seq. 


S. 308 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Ga- 
zette, Part Il, November 24, 1983, applicable to taxation years commenc- 
ing May 31, 1985. S.C. 1984, c. 1, subsec. 82(4) provides that s. 308 is 
deemed to have been validly made on November 17, 1983, with effect as 
indicated above as if para. 148(9)(a) of the Income Tax Act as amended by 
1984, c. 1, had been in force on that date. 


Definitions [Reg. 308]: “accumulating fund” — Reg. 307(1); “amount”, 
“annuity” — ITA 248(1); “benefit on death” — Reg. 310; “‘cash surrender 
value” —ITA 148(9), Reg. 310; “consequence of the death” —ITA 
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248(8); “disposed” — ITA 248(1)“disposition”; “life annuity contract” — 
Reg. 301(1), (2); “life insurance policy” — ITA 138(12), Reg. 310; “life 
insurer’ —ITA 248(1); “mortality gain’ — Reg. 308(2); “mortality 
loss” — Reg. 308(3); “person” —ITA 248(1); “policy loan” —ITA 
148(9), Reg. 310; “probability” — Reg: 308(1.1); “taxpayer” —ITA 
248(1). 


309. Prescribed premiums and prescribed in- 
creases — (1) For the purposes of subsections 12.2(9) 
and 89(2) of the Act, section 306 and this section, a pre- 
mium at any time under a life insurance policy is a “pre- 
scribed premium” if the total amount of one or more pre- 
miums paid at that time under the policy exceeds the 
amount of premium that, under the policy, was scheduled 
to be paid at that time and that was fixed and determined 
on or before December 1, 1982, adjusted for such of the 
following transactions and events that have occurred after 
that date in respect of the policy: 


(a) a change in underwriting class; 


(b) a change in premium due to a change in frequency 
of premium payments within a year that does not alter 
the present value, at the beginning of the year, of the 
total premiums to be paid under the policy in the year; 


(c) an addition or deletion of accidental death or guar- 
anteed purchase option benefits or disability benefits 
that provide for annuity payments or waiver of 
premiums; 


(d) a premium adjustment as a result of interest, mor- 
tality or expense considerations, or of a change in the 
benefit on death under the policy relating to an in- 
crease in the Consumer Price Index (as published by 
Statistics Canada under the authority of the Statistics 
Act) where such adjustment 


(1) is made by the life insurer on a class basis pur- 
suant to the policy’s terms as they read on Decem- 
ber 1, 1982, and 


(ii) is not made as a result of the exercise of a con- 
version privilege under the policy; 


(e) a change arising from the provision of an addi- 
tional benefit on death under a participating life insur- 
ance policy (within the meaning assigned by para- 
graph 138(12)(k) [138(12)“participating life insurance 
policy”] of the Act) as, on account or in lieu of pay- 
ment of, or in satisfaction of 


(1) policy dividends or other distributions of the life 
insurer’s income from its participating life insur- 
ance business as determined under section 2402, or 


(11) interest earned on policy dividends that are held 
on deposit by the life insurer; 


(f) redating lapsed policies within the reinstatement 
period referred to in subparagraph 148(9)(c)(vi) 
[148(9)“disposition’(g)] of the Act or redating for pol- 
icy loan indebtedness; 


(g) a change in premium due to a correction of errone- 
ous information contained in the application for the 
policy; 

(h) payment of a premium after its due date, or pay- 
ment of a premium no more than 30 days before its 


due date, as established on or before December 1, 
1982; and 


(i) the payment of an amount described in subpara- 
graph 148(9)(e.1)G) [148(9)“premium’’(a)] of the Act. 


(2) For the purposes of subsections 12.2(9) and 89(2) of 
the Act, a “prescribed increase” in a benefit on death 
under a life insurance policy has occurred at any time 
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where the amount of the benefit on death under the policy 
at that time exceeds the amount of the benefit on death at 
that time under the policy that was fixed and determined 
on or before December 1, 1982, adjusted for such of the 
following transactions and events that have occurred after 
that date in respect of the policy: 


(a) an increase resulting from a change described in 
paragraph (1)(e); 

(b) a change as a result of interest, mortality or ex- 
pense considerations, or an increase in the Consumer 
Price Index (as. published by. Statistics Canada under 
the authority of the Statistics Act) where such change 
is made by the life insurer on a class basis pursuant to 
the policy’s terms as they read on December 1, 1982; 


(c) an increase in consequence of the prepayment of 
premiums (other than prescribed premiums) under the 
policy where such increase does not exceed the aggre- 
gate of the premiums that would otherwise have been 
paid; 

(d) an increase in respect of a policy for which 


(i) the benefit on death was, at December 1, 1982, 
a specific mathematical function of the policy’s 
cash surrender value or factors including the pol- 
icy’s cash surrender value, and 


(ii) that function has not changed since that date, 


unless any part of such increase is attributable to a pre- 
scribed premium paid in respect of a policy or to in- 
come earned on such a premium; and 


(e) an increase that is granted by the life insurer on a 
class basis without consideration and not pursuant to 
any term of the contract. 


(3) For the purposes of subsections (1) and (2), a life in- 
surance policy that is issued as a result of the exercise of a 
renewal privilege provided under the terms of another 
policy as they read on December 1, 1982 shall be deemed 
to be a continuation of that other policy. 


(4) For the purposes of subsection (2), a life insurance 
policy that is issued as a result of the exercise of a conver- 
sion privilege provided under the terms of another policy 
as they read on December 1, 1982 shall be deemed to be a 
continuation of that other policy except that any portion 
of the policy relating to the portion of the benefit on 
death, immediately before the conversion, that arose as a 
consequence of an event occurring after December 1, 
1982 and described in paragraph (1)(e) shall be deemed to 
be a separate life insurance policy issued at the time of 
the conversion. ; 
History: S. 309 added by P.C. 1983-3530, s. 5, November 17, 1983, Can- 


ada Gazette, Part II, November 24, 1983, applicable to taxation years 
commencing after 1982. 


Definitions [Reg. 309]: “amount”, “annuity” —ITA 248(1); “benefit 
on death” — Reg. 310; “Canada” —ITA 255, Interpretation Act 35(1); 
“cash surrender value” —ITA 148(9), Reg. 310; “continuation” — Reg. 
309(3), (4); “dividend”, “insurer”, “life insurance business” — ITA 
248(1); “life insurance policy” — ITA 138(12), Reg. 310; “life insurer” — 
ITA 248(1); “policy loan” —ITA 148(9), Reg. 310; “prescribed” — ITA 
248(1); “prescribed premium” — Reg. 309(1). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-87R2: Policy- 
holders’ income from life insurance policies. 


310. Interpretation — For the purposes of sections 300, 
301 and 304 to 309 and this section, . 


“amount payable” has the meaning assigned by para- 
graph 138(12)(b.1) [138(12)“amount payable”] of the 
Act; 
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“benefit on death” does not include policy dividends or 
any interest thereon held on deposit by an insurer or any 
additional amount payable as a result of accidental death; 


“cash surrender value” has the meaning assigned by 
paragraph 148(9)(b) [148(9)“cash surrender value”’] of the 
Act; 


“life insurance policy” has the meaning assigned by par- 
agraph 138(12)(f) [138(12)“life insurance policy] of the 
Act; 


“life insurance policy in Canada” has the meaning as- 
signed by paragraph 138(12)(g) [138(12)“life insurance 
policy in Canada”’] of the Act; 


“policy anniversary” includes, where a life insurance 
policy was in existence throughout a calendar year and 
there would not otherwise be a policy anniversary in the 
year in respect of the policy, the end of the calendar year; 


“policy loan” has the meaning assigned by paragraph 
148(9)(e) [148(9)“policy loan’’] of the Act; 


“proceeds of the disposition” has the meaning assigned 
by paragraph 148(9)(e.2) [148(9)“proceeds of the disposi- 
tion” ] of the Act; 


“tax anniversary date” in relation to an annuity contract 
means the second anniversary date of the contract to oc- 
cur after October 22, 1968. 

History: S. 310 added by 1983-3530, s. 5, November 17, 1983, Canada 


Gazette, Part I, November 24, 1983, applicable to taxation years com- 
mencing after 1982. 

Definitions [Reg. 310]: “amount” — ITA 248(1); “amount payable” — 
ITA 138(12), Reg. 310; “annuity”, “dividend”, “insurer” — ITA 248(1); 
“life insurance policy” — ITA 138(12), Reg. 310. 


PART IV — TAXABLE INCOME 
_EARNED IN A PROVINCE BY A 
CORPORATION 


History: Part IV was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


400. Interpretation — (1) For the purposes of para- 
graph 124(4)(a) [124(4)“taxable income earned in the 
year in a province” of the Act, a corporation’s “taxable 
income earned in the year in a province” means the aggre- 
gate of the taxable incomes of the corporation earned in 
the year in each of the provinces. 

History: Subsec. 400(1) substituted by P.C. 1981-808, s. 1, March 26, 


1981, Canada Gazette, Part II, April 8, 1981, applicable to the 1980 and 
subsequent taxation years. 


Subsec, 400(1) substituted by P.C. 1978-3101, s. 1, October 12, 1978, 
Canada Gazette, Part Il, October 25, 1978, applicable to the 1978 and 
subsequent taxation years. 


(2) [Permanent establishment] — For the purposes 
of this Part, “permanent establishment” in respect of a 
corporation means a fixed place of business of the corpo- 
ration, including an office, a branch, a mine, an oil well, a 
farm, a timberland, a factory, a workshop or a warehouse, 
and 


(a) where the corporation does not have any fixed 
place of business it means the principal place in which 
the corporation’s business is conducted; 


(b) where a corporation carries on business through an 
employee or agent, established in a particular place, 
who has general authority to contract for his employer 
or principal or who has a stock of merchandise owned 
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by his employer or principal from which he regularly 
fills orders which he receives, the corporation shall be 
deemed to have a permanent establishment in that 
place; 


(c) an insurance corporation is deemed to have a per- 
manent establishment in each province and country in 
which the corporation is registered or licensed to do 
business; 


(d) where a corporation, otherwise having a permanent 
establishment in Canada, owns land in a province, 
such land shall be deemed to be a_ permanent 
establishment; 


(e) where a corporation uses substantial machinery or 
equipment in a particular place at any time in a taxa- 
tion year it shall be deemed to have a permanent estab- 
lishment in that place; 


(f) the fact that a corporation has business dealings 
through a commission agent, broker or other indepen- 
dent agent or maintains an office solely for the 
purchase of merchandise shall not of itself be held to 
mean that the corporation has a permanent establish- 
ment; and 


(g) the fact that a corporation has a subsidiary con- 
trolled corporation in a place or a subsidiary controlled 
corporation engaged in trade or business in a place 
shall not of itself be held to mean that the corporation 
is Operating a permanent establishment in that place. 
Related Provisions: Reg. 5906 — Carrying on business in a country. 
History: All that portion of subsec. 400(2) preceding para. (a) amended 
by P.C. 1994-139, subsec. 1(1), January 27, 1994, Canada Gazette, Part II, 
February 9, 1994, applicable after 10:00 p.m. EDST, April 26, 1989. 
All that portion of subsec. 400(2) preceding para. (a) substituted by P.C. 
1986-772, s. 1, March 26, 1986, Canada Gazette, Part II, April 16, 1986, 
effective after October 31, 1985. 
Interpretation Bulletins: IT-177R2: Permanent establishment of a cor- 
poration in a province; IT-393R2: Election re tax on rents and timber roy- 
alties — non-residents. 
1.T. Technical News: No. 2 (permanent establishment in province 
through an agent). 
Definitions [Reg. 400]: “business” —ITA 248(1); “Canada” -— ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1);. “employee”, “employer”, “insurance corporation”, “office’”” — 
ITA 248(1); “permanent establishment” — Reg. 400(2); “province” — In- 
terpretation Act 35(1); “subsidiary controlled corporation” — ITA 248(1); 
“taxable income” — Reg. 413(1); “taxation year” —ITA 249. 


401. Computation of taxable income — The amount 
of taxable income of a corporation earned in a year in a 
particular province shall be determined in accordance 
with the provisions of this Part. 

Forms: T2 SCH 383: Manitoba corporation tax calculation; T2 SCH 411: 
Saskatchewan corporation tax calculation; T2 SCH 424: B.C. two-year tax 
holiday for new small businesses; T2 SCH 427: B.C. corporation tax 
calculation. 

Definitions [Reg. 401]: “amount” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “province” — Interpretation Act 35(1); 
“taxable income” — Reg. 413(1). 


402. General rules — (1) Where, in a taxation year, a 
corporation had a permanent establishment in a particular 
province and had no permanent establishment outside that 
province, the whole of its taxable income for the year 
shall be deemed to have been earned therein. 


(2) Where, in a taxation year, a corporation had no perma- 
nent establishment in a particular province, no part of its 
taxable income for the year shall be deemed to have been 
earned therein. 
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(3) Except as otherwise provided, where, in a taxation 
year, a corporation had a permanent establishment in a 
province and a permanent establishment outside that 
province, the amount of its taxable income that shall be 
deemed to have been earned in the year in the province is 


(a) in any case other than a case specified in paragraph 
(b) or (c), '/ the aggregate of 


(i) that proportion of its taxable income for the year 
that the gross revenue for the year reasonably at- 
tributable to the permanent establishment in the 
province is of its total gross revenue for the year, 
and 


(11) that proportion of its taxable income for the 
year that the aggregate of the salaries and wages 
paid in the year by the corporation to employees of 
the permanent establishment in the province is of 
the aggregate of all salaries and wages paid in the 
year by the corporation; 


(b) in any case where the gross revenue for the year of 
the corporation is nil, that proportion of its taxable in- 
come for the year that the aggregate of the salaries and 
wages paid in the year by the corporation to employ- 
ees of the permanent establishment in the province is 
of the aggregate of all salaries and wages paid in the 
year by the corporation; and 


(c) in any case where the aggregate of the salaries and 
wages paid in the year by the corporation is nil, that 
proportion of its taxable income for the year that the 
gross revenue for the year reasonably attributable to 
the permanent establishment in the province is of its 
total gross revenue for the year. 

Interpretation Bulletins: IT-177R2: Permanent establishment of a cor- 

poration in a province. 


Forms: T2S-TC: Tax calculation supplementary — corporations. 


(4) [Attribution to permanent establishment] — 

For the purpose of determining the gross revenue for the 

year reasonably attributable to a permanent establishment 

in a province or country other than Canada, within the 

meaning of subsection (3), the following rules shall 

apply: : 
(a) where the destination of a shipment of merchandise 
to a customer to whom the merchandise is sold is in 
the particular province or country, the gross revenue 
derived therefrom shall be attributable to the perma- 
nent establishment in the province or country; 


(b) except as provided in paragraph (c), where the des- 
tination of a shipment of merchandise to a customer to 
whom the merchandise is sold is in: a province or 
country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating 
the sale may reasonably be regarded as being attached 
to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom 
shall be attributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise 
to a customer to whom the merchandise 1s sold is in a 
country other than Canada in which the taxpayer has 
no permanent establishment, 


(1) if the merchandise was produced or manufac- 
tured or produced and manufactured, entirely in the 
particular province by the taxpayer, the gross reve- 
nue derived therefrom shall be attributable to the 
permanent establishment in the province, or 


(11) if the merchandise was produced or manufac- 
tured, or produced and manufactured, partly in the 
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particular province and partly in another place by 
the taxpayer, the gross revenue derived therefrom 
attributable to the permanent establishment in the 
province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of 
the permanent establishment in the province where 
the merchandise was partly produced or manufac- 
tured (or partly produced and manufactured) is of 
the aggregate of the salaries and wages paid in the 
year to employees of the permanent establishments 
where the merchandise was produced or manufac- 
tured (or produced and manufactured); 


(d) where a customer to whom merchandise is sold in- 
structs that shipment be made to some other person 
and the customer’s office with which the sale was ne- 
gotiated is located in the particular province or coun- 
try, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the 
province or country; 


(e) except as provided in paragraph (f), where a cus- 
tomer to whom merchandise is sold instructs that ship- 
ment be made to some other person and the cus- 
tomer’s office with which the sale was negotiated is 
located in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if 
the person negotiating the sale may reasonably be re- 
garded as being attached to the permanent establish- 
ment in the particular province or country, the.gross _ 
revenue derived therefrom shall be attributable to that 
permanent establishment; 


(f) where a customer to whom merchandise is sold in- 
structs that shipment be made to some other person 
and the customer’s office with which the sale was ne- 
gotiated is located in a country other than Canada in 
which the taxpayer has no permanent establishment, 


(i) if the merchandise was produced or manufac- 
tured, or produced and manufactured, entirely in 
the particular province by the taxpayer, the gross 
revenue derived therefrom shall be attributable to 
the permanent establishment in the province, or 


(11) if the merchandise was produced or manufac- 
tured, or produced and manufactured, partly in- the 
particular province and partly in another place by 
the taxpayer, the gross revenue derived therefrom 
attributable to the permanent establishment in the 
province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of 
the permanent establishment in the province where 
the merchandise was partly produced or manufac- 
tured (or partly produced and manufactured) is of 
the aggregate of the salaries and wages paid in the 
year to employees of the permanent establishments 
where the merchandise was produced or manufac- 
tured (or produced and-manufactured); 


(g) where gross revenue is derived from services ren- 
dered in the particular province or country, the gross 
revenue shall be attributable to the permanent estab- 
lishment in the province or country; 


(h) where gross revenue is derived from services ren- 
dered in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if 
the person negotiating the contract may reasonably be 
regarded as being attached to the permanent éstablish- 
ment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that 
permanent establishment; 
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(1) where standing timber or the right to cut standing 
timber is sold and the timber limit on which the timber 
is Standing is in the particular province or country, the 
gross revenue from such sale shall be attributable to 
the permanent: establishment of the taxpayer in the 
province or country; and 


(j) gross revenue which arises from leasing land 
owned by the taxpayer in a province and which is in- 
cluded in computing its income under Part I of the Act 
shall be attributable to the permanent establishment, if 
any, of the taxpayer in the province where the land is 
situated. : 


Interpretation Bulletins: IT-177R2: Permanent establishment of a cor- 
poration in a province. 


(4.1) For the purposes of subsections (3) and (4), where, 
in a taxation year, ) 


(a) the destination of a shipment of merchandise to a 
customer to whom the merchandise is sold by a corpo- 
ration is in a country other than Canada or the cus- 
tomer to whom merchandise is sold by a corporation 
instructs that the shipment of merchandise be made by 
the corporation to another person and the customer’s 
office with which the sale was negotiated is located in 
a country other than Canada, 


(b) the corporation has a permanent establishment in 
the other country, and 


(c) the corporation is not subject to taxation on its in- 
come under the laws of the other country, or its gross 
revenue derived from the sale is not included in com- 
puting the income or profit or other base for income or 
profits taxation by the other country, because of 


(i) the provisions of any taxing statute of the other 
country, or 


(11) the operation of any tax treaty or convention 
between Canada and the other country, 


the following rules apply: . 


(d) with respect to the gross revenue derived from the 
sale, 


(i) paragraphs 4(a) and (d) do not apply, 


(11) that portion of paragraph 4(c) preceding sub- 
paragraph (i) thereof shall be read as follows: 


“(c) where the destination of a shipment of 
merchandise to a customer to whom the mer- 
chandise is sold is in a country other than 
Canada,” and 

(111) that portion of paragraph 4(f) preceding sub- 

paragraph (i) thereof shall be read as follows: 
“(f) where a customer to whom the merchan- 
dise is sold instructs that shipment be made to 
some other person and the customer’s office 
with which the sale was negotiated is located 
in a country other than Canada,”; and 


(e) for the purposes of subparagraph (3)(a)(i1), para- 

graph (3)(b) and subparagraphs (4)(c)(ii) and (f)(ii), 

salaries and wages paid in the year to employees of 

any permanent establishment of the corporation. lo- 

cated in that other country shall be deemed to be nil. 
History: Subsec. 402(4.1) added by P.C. 1994-662, s. 1, April 28, 1994, 
Canada Gazette, Part Il, May 18, 1994, applicable to taxation years com- 
mencing after 1992, and where the corporation so elects by. notifying the 
Minister of National Revenue in writing by November 30, 1994, to taxa- 
tion years ending after 1991. 


(5) For the purposes of subsection (3), “gross revenue” 
does not include interest on bonds, debentures or mort- 
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gages, dividends on shares of capital stock, or rentals or 
royalties from property that is not used in connection with 
the principal business operations of the corporation. 


(6) For the purposes of subsection (3), where part of the 
corporation’s operations were conducted in partnership 
with one or more other persons 


(a) the corporation’s gross revenue for the year, and 


(b) the salaries and wages paid in the year by the 
corporation, 


shall include, in respect of those operations, only that pro- 
portion of 


(c) the total gross revenue of the partnership for its fis- 
cal period ending in or coinciding with the year, and 


(d) the total salaries and wages paid by the partnership 
in its fiscal period ending in or coinciding with the 
year, 


respectively, that 


(e) the corporation’s share of the income or loss of the 
partnership for the fiscal period ending in or coincid- 
ing with the year, 


is of 


(f) the total income or loss of the partnership for the 
fiscal period ending in or coinciding with the year. 


(7) Where a corporation pays a fee to another person 
under an agreement pursuant to which that other person 
or employees of that other person perform services for the 
corporation that would normally be performed by em- 
ployees of the corporation, the’ fee so paid shall be 
deemed to be salary paid in the year by the corporation 
and that part of the fee that may reasonably be regarded 
as payment in respect of services rendered at a particular 
permanent establishment of the corporation: shall be 
deemed to be salary paid to an employee of that perma- 
nent establishment. 


(8) For the purposes of subsection (7), a fee does not in- 
clude a commission paid to a. person who is not an em- 
ployee of the corporation. 

History: Subsec. 402(3), all that portion of subsec. 402(4) preceding para. 
(a), subsec. 402(b) substituted by P.C. 1980-3346, s. 1, December 11, 
1980, Canada Gazette, Part 11, December 24, 1980, effective in respect of 
taxation years of corporations commencing after 1980. 

Definitions [Reg. 402]: “amount”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “dividend”, “employee” — ITA 248(1); “fee” — 
Reg. 402(8); “fiscal period” —ITA 249.1; “gross revenue” — Reg. 
402(4), (5), (6); “office’ — ITA’ 248(1); “permanent establishment” — 
Reg. 400(2); “person”, “property” — ITA 248(1); “province” — Interpre- 
tation Act 35(1); “salaries and. wages paid in the year’ — Reg. 413(1); 
“share” —ITA., 248(1); “taxable. income” — Reg. 413(1); “taxation 
year” — ITA 249; “taxpayer” — ITA 248(1); “total gross revenue for the 
year” — Reg. 413(2). 

Interpretation Bulletins: IT-177R2: Permanent establishment of a cor- 
poration in a province. 


402.1 Transitional — Taxabie income earned in 
the 1978 taxation year in the Northwest Territo- 
ries — Where in its 1978 taxation year a corporation had 
a permanent establishment in the Northwest Territories, 
its taxable income earned in the year in the Northwest 
Territories is that proportion of the amount thereof other- 
wise determined in accordance with this Part that the 
number of days in that portion of the 1978 taxation year 
of the corporation that is in 1978 is of the number of days 
in the whole of that taxation year. 
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History: S. 402.1 added by P.C. 1978-3101, s. 2, October 12, 1978, Can- 
ada Gazette, Part Il, October 25, 1978. 


402.2 Transitional — Taxable income earned in 
the 1980 taxation year in the Yukon Territory — 
Where in its 1980 taxation year a corporation had a per- 
manent establishment in the Yukon Territory, its taxable 
income earned in the year in the Yukon Territory is that 
proportion of the amount thereof otherwise determined in 
accordance with this Part that the number of days in that 
portion of the 1980 taxation year of the corporation that is 
in 1980 is of the number of days in the whole of that taxa- 
tion year. 

History: S. 402.2 added by P.C. 1981-808, s. 2, March 26, 1981, Canada 
Gazette, Part II, April 8, 1981. 


403. Insurance corporations — (1) Notwithstanding 
subsections 402(3) and (4), the amount of taxable income 
that shall be deemed to have been earned in a taxation 
year in a particular province by an insurance corporation 
is that proportion of its taxable income for the year that 
the aggregate of 


(a) its net premiums for the year in respect of insur- 
ance on property situated in the province, and 


(b) its net premiums for the year in respect of insur- 
ance, other than on property, from contracts with per- 
sons resident in the province, 


is of the total of such of its net premiums for the year as 
are included in computing its income for the purposes of 
Part I of the Act. 


(2) In this section, “net premiums” of a corporation fora 
taxation year means the aggregate of the gross premiums 
received by the corporation in the year (other than consid- 
eration received for annuities), minus the aggregate for 
the year of 


(a) premiums paid for reinsurance, 


(b) dividends or rebates paid or credited to policyhold- 
ers, and 


(c) rebates or returned premiums paid in respect of the 
cancellation of policies, 


by the corporation. 


(3) For the purposes of subsection (1), where an insurance 
corporation had no permanent establishment in a taxation 
year in a particular province, 


(a) each net premium for that year in respect of insur- 
ance on property situated in the particular province 
shall be deemed to be a net premium in respect of in- 
surance on property situated in the province in which 
the permanent establishment of the corporation to 
which the net premium is reasonably attributable is sit- 
uated; and 


(b) each net premium for that year in respect of insur- 
ance, other than on property, from contracts with per- 
sons resident in the particular province shall be 
deemed to be a net premium in respect of insurance, 
other than on property, from contracts with persons 
resident in the province in which the permanent estab- 
lishment of the corporation to which the net premium 
is reasonably attributable is situated. 
Definitions [Reg. 403]: “amount” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “dividend”, “insurance corporation” — 
ITA 248(1); “net premiums” — Reg. 403(2), (3); “permanent establish- 
ment’ — Reg. 400(2); “property” — ITA 248(1); “province” — Interpre- 
tation Act 35(1); “taxable income” — Reg. 413(1); “taxation year” —ITA 
249, 
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404. Chartered banks — (1) Notwithstanding subsec- 
tions 402(3) and (4), the amount of taxable income that 
shall be deemed to have been earned by a chartered bank 
in a taxation year in a province in which it had a perma- 
nent establishment is '/ of the aggregate of 
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(a) that proportion of its taxable income for the year 
that the aggregate of the salaries and wages paid in the 
year by the bank to employees of its permanent estab- 
lishment in the province is of the aggregate of all sala- 
ries and wages paid in the year by the bank, and 


(b) twice that proportion of its taxable income for the 
year that the aggregate amount of loans and deposits 
of its permanent establishment in the province for the 
year is of the aggregate amount of all loans and depos- 
its of the bank for the year. 


Related Provisions: Reg. 413(3) — Application to authorized foreign 
bank. 


(2) For the purposes of subsection (1), the amount of 
loans for a taxation year is 1/12 of the aggregate of the 
amounts outstanding, on the loans made by the bank, at 
the close of business on the last day of each month in the 
year. 


(3) For the purposes of subsection (1), the amount of de- 
posits for a taxation year is 1/12 of the aggregate of the 
amounts on deposit with the bank at the close of business 
on the last day of each month in the year. 


(4) For the purposes of subsections (2) and (3), loans and 
deposits do not include bonds, stocks, debentures, items 
in transit and deposits in favour of Her Majesty in right of 
Canada. 


History: Subsec. 404(1) substituted by P.C. 1980-3346, s. 2, December 
11, 1980, Canada Gazette, Part Il, December 24, 1980, effective in respect 
of taxation years of corporations commencing after 1980. 


Definitions [Reg. 404]: “all loans and deposits of the bank for the 
year” — Reg. 413(3); “amount” —ITA 248(1); “bank” —ITA 248(1), 
Interpretation Act 35(1); “business” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1);- “deposits” — Reg. 404(3), (4); “em- 
ployee” —ITA 248(1); “Her Majesty” —Jnterpretation Act 35(1); 
“loans” — Reg. 404(2), (4); “month” — Interpretation Act 35(1); “perma- 
nent establishment” — Reg. 400(2); “province” — Interpretation Act 
35(1); “salaries and wages paid in the year” — Reg. 413(1); “taxable in- 
come” — Reg. 413(1); “taxation year” —ITA 249. 
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405. Trust and loan corporations — (1) Notwith- 
standing subsections 402(3) and (4), the amount of taxa- 
ble income that shall be deemed to have been earned in a 
taxation year by a trust and loan corporation, trust corpo- 
ration or loan corporation in a province in which it had a 
permanent establishment is that proportion of its taxable 
income for the year that the gross.revenue for the year of 
its permanent establishment in the province is of the total 
gross revenue for the year of the corporation. 


(2) In subsection (1), “gross revenue for the year of its 


permanent establishment in the province” means the ag- | 


gregate of the gross revenue of the corporation for the 
year arising from 


(a) loans secured by lands situated in the province; 


(b) loans, not secured by land, to persons residing in 
the province; 


(c) loans 


(i) to persons residing in a province or country 
other than Canada in which the corporation has no 
permanent establishment, and 


(11) administered by a-permanent establishment in 
the province, 


except loans secured by land situated in a province or 
country other than Canada in which the corporation 
has a permanent establishment; and 


(d) business conducted at the permanent establishment 
in the province, other than revenue in respect of loans. 


History: S. 405 substituted by P.C. 1980-3346, s. 3, December 11, 1980, 
Canada Gazette, Part II, December 24, 1980, effective in respect of taxa- 
tion years of corporations commencing after 1980. 


Definitions [Reg. 405]: “amount”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “gross revenue” — ITA 248(1); “gross revenue 
for the year of its permanent establishment in the. province” — Reg. 
405(2); “‘permanent establishment” — Reg. 400(2); “person” —ITA 
248(1); “province” — Interpretation Act 35(1); “taxable income” — Reg. 
413(1); “taxation year” —ITA 249; “trust” —ITA 104(1), 248(1), (3). 


406. Railway corporations — (1) Notwithstanding 
subsections 402(3) and (4), the amount of taxable income 
that shall be deemed to have been earned by a railway 
corporation in a taxation year in a province in which it 
had a permanent establishment is, unless subsection (2) 
applies, /2 the aggregate of 


(a) that proportion of the taxable income of the corpo- 
ration for the year that the equated track miles of the 
corporation in the province is of the equated track 
miles of the corporation in Canada; and 


(b) that proportion of the taxable income of the corpo- 
ration for the year that the gross ton miles of the cor- 
poration for the year in the province is of the gross ton 
miles of the corporation for the year in Canada. 


(2) Where a corporation to which subsection (1) would 
apply, if this subsection did not apply thereto, operates an 
airline service, ships or hotels or receives substantial rev- 
enues that are petroleum or natural gas royalties, or does a 
combination of two or more of those things, the amount 
of its taxable income that shall be deemed to have been 
earned in a taxation year in a province in which it had a 
permanent establishment is the aggregate of the amounts 
computed 


(a) by applying the provisions of section 407 to that 
part of its taxable income for the year that may reason- 
ably be considered to have arisen from the operation 
of the airline service; 
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(b) by applying the provisions of section 410 to that 
part of its taxable income for the year that may reason- 
ably be considered to have arisen from the operation 
of the ships; 


(c) by applying the provisions of section 402 to that 
part of its taxable income for the year that may reason- 
ably be considered to have arisen from the operation 
of the hotels; 


(d) by applying the provisions of section 402 to that 
part of its taxable income for the year that may reason- 
ably be considered to have arisen from the ownership 
by the taxpayer of petroleum or natural gas rights or 
any interest therein; and 


(e) by applying the provisions of subsection (1) to the 
remaining portion of its taxable income for the year. 


(3) In this section, “equated track miles” in a specified 
place means the aggregate of 


(a) the number of miles of first main track, 


(b) 80 per cent of the number of miles of other main 
tracks, and 


(c) 50 per cent of the number of miles of yard tracks 
and sidings, 


in that place. 


(4) For the purpose of making an allocation under para- 
graph (2)(b), a reference in section 410 to “salaries and 
wages paid in the year by the corporation to employees” 
shall be read as a reference to salaries and wages paid by 
the corporation to employees employed in the operation 
of permanent establishments (other than ships) main- 
tained for the shipping business. 


(5) For the purpose of making an allocation under para- 
graph (2)(c), 
(a) a reference in section 402 to “gross revenue for the 
year reasonably attributable to the permanent estab- 
lishment in the province” shall be read as a reference 
to the gross revenue of the taxpayer from operating 
hotels therein; 


(b) a reference in section 402 to “total gross revenue 
for the year” shall be read as a reference to the total 
gross revenue of the taxpayer for the year from operat- 
ing hotels; and 


(c) a reference in section 402 to “salaries and wages 
paid in the year by the corporation to employees” shall 
be read as a reference to salaries and wages paid to 
employees engaged in the operations of its hotels. 


(6) Notwithstanding subsection 402(5), for the purpose of 
making an allocation under paragraph (2)(d), 


(a) a reference in section 402 to “gross revenue for the 
year reasonably attributable to the permanent estab- 
lishment in the province” shall be read as a reference 
to the gross revenue of the taxpayer from the owner- 
ship by the taxpayer of petroleum and natural gas 
rights in lands in the province and any interest therein; 


(b) a reference in section 402 to “total gross revenue 
for the year” shall be read as a reference to the total 
gross revenue of the taxpayer from ownership by the 
taxpayer of petroleum and natural gas rights and any 
interest therein; and 


(c) a reference in section 402 to “salaries and wages 
paid in the year by the corporation to employees” shall 
be read as a reference to salaries and wages paid to 
employees employed in connection with the corpora- 
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tion’s petroleum and natural gas rights and interests 
therein. 


History: All that portion of subsec. 406(1) preceding para. (a), and sub- 
sec. 406(2) substituted by P.C. 1980-3346, s. 4, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980, effective in respect of taxation 
years of corporations commencing after 1980. 


Definitions [Reg. 406]: “amount”, “business” — ITA, 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “employed”, “employee” —ITA 248(1); 


“equated track miles” — Reg. 406(3); “gross revenue” — ITA 248(1); 
“permanent establishment” — Reg. 400(2); “province” — Interpretation 
Act 35(1); “taxable income” — Reg. 413(1); “taxation year” — ITA 249; 
“taxpayer — ITA 248(1). 


407. Airline corporations — (1) Notwithstanding sub- 
sections 402(3) and (4), the amount of taxable income 
that shall be deemed to have been earned in a taxation 
year by an airline corporation in a province in which ‘it 
had a permanent establishment is the amount that is equal 
to '/4 of the aggregate of 


(a) that proportion of its taxable income for the year 
that the capital cost of all the corporation’s fixed as- 
sets, except aircraft, in the province at the end of the 
year is of the capital cost of all its fixed assets, except 
aircraft, in Canada at the end of the year; and 


(b) that proportion of its taxable income for the year 
that ‘three times the number of revenue plane miles 
flown by its aircraft in the province during the year is 
of the total number of revenue plane miles flown by its 
aircraft in Canada during the year other than miles 
flown in a province in which the corporation had no 
permanent establishment. 


(2) For the purposes of this section, “revenue plane miles 
flown” shall be weighted according to take-off weight of 
the aircraft operated. 


(3) For the purposes of this section, “take-off weight” of 
an aircraft means 


(a) for an aircraft in respect of which an application 
form for a Certificate of Airworthiness has been sub- 
mitted to and accepted by the Department of Trans- 
port, the maximum permissible take-off weight, in 
pounds, shown on the form; and 


(b) for any other aircraft, the weight, in pounds, that 
may reasonably be considered to be the equivalent of 
the weight referred to in paragraph (a). 


History: Para: 407(1)(b) substituted by P.C. 1994-662, s. 2, April 28, 
1994, Canada Gazette, Part II, May 18, 1994, applicable to taxation years 
commencing after 1992. 


Subsec. 407(1) substituted by P.C. 1980-3346, s. 5, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980, effective in respect of taxa- 
tion years of corporations commencing after 1980. 


Subsecs. 407(2), (3) substituted by P.C. 1978-1004, s. 1, April 6, 1978, 
Canada Gazette, Part Il, April 26, 1978, applicable to taxation years com- 
mencing on and after January 1, 1978. 


Definitions [Reg. 407]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “permanent establishment” — Reg. 400(2); “province” — In- 
terpretation Act 35(1); “revenue plane miles flown” — Reg. 407(2); 
“take-off weight” — Reg. 407(3); “taxable income” — Reg. 413(1); “tax- 
ation year’ — ITA 249. 


408. Grain elevator operators — Notwithstanding 
subsections 402(3) and (4), the amount of taxable income 
of a corporation whose chief business is the operation of 
grain elevators that shall be deemed to have been earned 
by that corporation in a taxation year in a province in 
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which it had a permanent establishment is '/2 of the aggre- 
gate of 


(a) that proportion of its taxable income for the year 
that the number of bushels of grain received in the 
year in the elevators operated by the corporation in the 
province is of the total number of bushels of grain re- 
ceived in the year in all the elevators operated by the 
corporation; and 


(b) that proportion of its taxable income for the year 
that the aggregate of salaries and wages paid in the 
year by the corporation to employees of its permanent 
establishment in the province is of the aggregate of all 
salaries and wages paid in the year by the corporation. 
History: S. 408 substituted by P.C. 1980-3346, s. 6, December 11, 1980, 


Canada Gazette, Part Il, December 24, 1980, effective in respect of taxa- 
tion years of corporations commencing after 1980. 


Definitions [Reg. 408]: “amount”, “business” — ITA 248(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “employee” —ITA 248(1); 
anaes establishment” — Reg. 400(2); “province” — Interpretation 
Act 35(1); “salaries and wages paid in the year’, “taxable income” — Reg. 
413(1); “taxation year” — ITA 249. 


409. Bus and truck operators — Notwithstanding 
subsections 402(3) and (4), the amount of taxable income 


of a corporation whose chief business is the transportation 


of goods or passengers (other than by the operation of a 
railway, ship or airline service) that shall be deemed to 
have been earned by that corporation in a taxation year in 
a province in which it had a permanent establishment is '/2 
of the aggregate of 


(a) that proportion of its taxable income for the year 
that the number of kilometres driven by the corpora- 
tion’s vehicles, whether owned or leased; on roads in 
the province in the year is of the total number of 
kilometres driven by those vehicles in the year on 
roads other than roads in provinces or countries in 
which the corporation had no permanent establish- 
ment; and 


(b) that proportion of its taxable income for the year 
that the aggregate of salaries and wages paid in ‘the 
year by the corporation to employees of its permanent 
establishment in the province is of the aggregate of all 
salaries and wages paid in the year by the corporation. 


History: Para. 409(a) substituted by P.C. 1986-1251, s. 1, May 29, 1986, 
Canada Gazette, Part II, June 11, 1986, applicable to 1985 et seq. 


S; 409 substituted by P.C. 1980-3346,'s. 7, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, effective in respect of taxation years 
of corporations commencing after 1980. 


Definitions [Reg. 409]: “amount”, “business” — ITA 248(1); ‘‘corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “employee” — ITA 248(1); 
“permanent establishment” — Reg. 400(2); “province” — Interpretation 
Act 35(1); “salaries and wages paid in the year”, “taxable income” — Reg. 
413(1); “taxation year” —ITA 249, 


410. Ship operators — (1) Notwithstanding subsec- 
tions 402(3) and (4), the amount of taxable income of a 
corporation whose chief business is the operation of ships 
that shall be deemed to have been earned by the corpora- 
tion in a taxation year in a province in which it had a per- 
manent establishment is the aggregate of, 


(a) that portion of its allocable income for the year that 
its port-call-tonnage in the province is of its total port- 
call-tonnage in all the provinces in which it had a per- 
manent establishment; and 


(b) if its taxable income for the year exceeds its alloca- 
ble income for the year, that proportion of the excess 
that the aggregate of the salaries and wages paid in the 
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year by the corporation to employees of the permanent 
establishment (other than a ship) in the province is of 
the aggregate of salaries and wages paid in the year by 
the corporation to employees of its permanent estab- 
lishments (other than ships) in Canada. 


(2) In this section, 


(a) “allocable income for the year” means that propor- 
tion of the taxable income of the corporation for the 
year that its total port-call-tonnage in Canada is of its 
total port-call-tonnage in all countries; and 


(b) “port-call-tonnage” in a province or country means 
the aggregate of the products obtained by multiplying, 
for each ship operated by the corporation, the number 
of calls made in the year by that ship at ports in that 
province or country by the number of tons of the regis- 
tered net tonnage of that ship. 

History: S. 410 substituted by P.C. 1980-3346, s. 7, December 11, 1980, 


Canada Gazette, Part Il, December 24, 1980, effective in respect of taxa- 
tion years of corporations commencing after 1980. 


Definitions [Reg. 410]: “allocable income. for the year” — Reg. 
410(2)(a); “amount”, “business” —ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “employee” —ITA .248(1); “permanent establishment’ — Reg. 
400(2);. “port-call tonnage” — Reg. 410(2)(b); “province” — Interpreta- 
tion Act 35(1); “salaries and wages paid in the year by the corporation to 
employees” — Reg. 406(4); “taxable income” — Reg. 413(1); “taxation 
year” — ITA 249. 


411. Pipeline operators — Notwithstanding subsec- 
tions 402(3) and (4), the amount of taxable income of a 
corporation whose chief business is the operation of a 
pipeline that shall be deemed to have been earned by that 
corporation in a taxation year in a province in which it 
had a permanent establishment is '/ of the aggregate of 


(a) that proportion of its taxable income for the year 
that the number of miles of pipeline of the corporation 
in the province is of the number of miles of pipeline of 
the corporation in all the provinces in which it had a 
permanent establishment; and 


(b) that proportion of its taxable income for the year 
that the aggregate of the salaries and wages paid in the 
year by the corporation to employees of its permanent 
establishment in the province is of the aggregate of 
salaries and wages paid in the year by the corporation 
to employees of its permanent establishments in 
Canada. 

History: S. 411 substituted by P.C. 1980-3346, s. 7, December 11, 1980, 


Canada Gazette, Part Il, December 24, 1980, effective in respect of taxa- 
tion years of corporations commencing after 1980. 

Definitions [Reg. 411]: “amount”, “business” —ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “employee” —ITA 248(1); “permanent estab- 
lishment” — Reg: 400(2); “province” — Interpretation Act 35(1); “sala- 
ries and wages paid in the year”, “taxable income” — Reg. 413(1); “taxa- 
tion year” — ITA 249. 


412. Divided businesses — Where part of the busi- 
ness of a corporation for a taxation year, other than a cor- 
poration described in section 403, 404, 405, 406, 407, 
408, 409, 410 or 411, consisted of operations normally 
conducted by a corporation described in one of those sec- 
tions, the corporation and the Minister may agree to deter- 
mine the amount of taxable income deemed to have been 
earned in the year in a particular province to be the aggre- 
gate of the amounts computed 


(a) by applying the provisions of such of those sec- 
tions as would have been applicable if it had been a 
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corporation described therein to the portion of its taxa- 
ble income for the year that might reasonably be con- 
sidered to have arisen from that part of the business; 
and 


(b) by applying the provisions of section 402 to the 

remaining portion of its taxable income for the year. 
Definitions [Reg. 412]: “amount”, “business” — ITA 248(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “Minister” —ITA 248(1); 
“province” — Interpretation Act 35(1); “taxable income” — Reg. 413(1); 
“taxation year” —ITA 249. 


413. Non-resident corporations — (1) For the pur- 
poses of this Part, where a. corporation is not resident in 
Canada, “salaries and wages paid in the year” by the cor- 
poration does not include salaries and wages paid to em- 
ployees of a permanent establishment outside Canada and 
“taxable income” shall be deemed to refer to taxable in- 
come earned in Canada as determined under section 115 
of the Act. 


(2) For the purposes of paragraph 402(3)(a), where a cor- 
poration is not resident in Canada, “total gross revenue 
for the year” of the corporation does not include gross 
revenue reasonably attributable to a permanent establish- 
ment outside Canada. 


af Proposed Addition — Reg. 413(3) 


@) 1 For. the purpose of paragraph 404(1)(b), i in the case 
of an authorized foreign bank, “all loans and deposits of 
the bank for the year” shall be read as a reference to “all 
loans and deposits of the bank for the ae in oe of 
its Canadian banking business”. 


Application: The > February oD 2003 draft regulations (foreign bank 


15, 2003), will add subsec. 413), applicable after June 21, 1999. 


Regulatory Impact Analysis Statement: Section 413 de- 
fines certain terms, such as “salaries and wages paid in the 
year” and “total gross revenue for the year”, for the purposes of 
Part IV of the Regulations. New subséction 413(3) of the Reg- 
ulations prescribes the meaning of all loans and deposits of an 
authorized foreign bank for the purpose of paragraph 404(1)(b) 
of the Regulations, which as stated above determines the taxa- 
ble income earned in a province by a corporation.. 


Definitions [Reg. 413]: “authorized foreign bank” —ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “Canadian banking busi- 
“corporation” —ITA 248(1), Interpretation Act 
35(1); “employee”, “gross revenue” — ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); “resident in Canada” —ITA 250; “taxable in- 
come” — Reg. 413(1); “taxable income earned in Canada” — ITA 248(1). 


414. Nova Scotia offshore area — For the purpose of 
subsection 123(2) of the Act, the ‘““amount taxable earned 
by the corporation in the year in the Nova Scotia offshore 
area’, in respect of a corporation for a taxation year, 
means the amount of taxable income of the corporation 
earned in the year that would be allocated under this Part 
to the Nova Scotia offshore area if the reference to the 
word “province” in this Part were read as “Nova Scotia 
offshore area”. 

Definitions [Reg. 414]: “corporation” — ITA 248(1), Interpretation Act 


35(1); “Nova Scotia offshore area” — Reg. 415; “taxation year” —ITA 
249. 


415. For the purposes of this Part and subsection 123(2) 
of the Act, “Nova Scotia offshore area” has the meaning 
assigned to the expression “offshore area” by subsection 
63(1) of the Canada-Nova Scotia Oil and Gas Agreement 
Act. 
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History: Ss. 414 and 415 added by P.C. 1985-2433, August 7, 1985, Can- 
ada Gazette, Part Il, August 21, 1985, applicable to taxation years com- 
mencing after June 22, 1984. 


PART V — NON-RESIDENT-OWNED 
INVESTMENT CORPORATIONS 


History: Part V was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8; 1979. 


500. Elections — Any election by a corporation to be 
taxed under section 133 of the Act shall be made by for- 
warding by registered mail to the Director—Taxation at the 
District Office of the Department of National Revenue, 
Taxation that serves the area in which the head office of 
the corporation is located the following documents: 


(a) a letter stating thatthe corporation elects to be 
taxed under the said section 133; 


(b) a certified copy of the resolution of the directors of 
the corporation authorizing the election to be made; 
and 


(c) a certified list showing 


(i) the names and addresses of the registered share- 
holders and the number of shares of each class held 
by each, 


(ii) the names and addresses of the holders of the 
corporation’s bonds, debentures, or other funded 
indebtedness, if any, and 


(iii) the names and addresses of the beneficial own- 
ers of shares, bonds, debentures, or other funded 
indebtedness in cases where the registered share- 
holders or holders, as the case may be, are not the 
beneficial owners. 
History: S. 500 amended by P.C. 1983-867, March 25, 1983, Canada 
Gazette, Part I, April, 1983, to substitute “Director—Taxation at the Dis- 
trict Office of the Department of National Revenue, Taxation that serves 
the area in which the head office of the corporation is located” for “Dep- 
uty Minister of National Revenue for Taxation at Ottawa’, and to remove 
the requirement to file duplicate copies of the documents listed. 


Definitions [Reg. 500]: “corporation” — ITA 248(1), Interpretation Act 
35(1); “office”, “share”, “shareholder” — ITA 248(1). 


501. Elections revoked — Any election to be taxed 
under section 133 of the Act shall be revoked by a corpo- 
ration by forwarding by registered mail to the Deputy 
Minister of National Revenue for Taxation at Ottawa the 
following documents in duplicate: 


(a) a letter stating that the corporation revokes-its elec- 
tion; and 

(b) a certified copy of the resolution of the directors of 
the corporation authorizing the election to be revoked. 


Definitions [Reg. 501]: 
35(1); 


“corporation” — ITA 248(1), Interpretation Act 
“Minister” — ITA 248(1). 


502. Certificates of changes of ownership — A 
corporation which is taxable under section 133 of the Act 
shall attach to its return of income required under subsec- 
tion 150(1) of the Act, a certified statement showing any 
changes during the taxation year in the information re- 
ferred to in paragraph SO0(c). 


Definitions [Reg: 502]: * 
35(1); 


corporation” — ITA 248(1), Interpretation Act 
“taxation year” — ITA 249. 


503. [Revoked] 


Income Tax Regulations 


History: S. 503 revoked by P.C. 1980-502, s. 1, February 8, 1980, Can- 
ada Gazette, Part Il, February 27, 1980, effective January 1, 1979. 


PART VI — ELECTIONS 


600. [Prescribed provisions for late elections] — 
For the purposes of paragraphs 220(3.2)(a) and (b) of the 
Act, the following are prescribed provisions: 


(a) section 21 of the Act; 

(b) subsections 13(4) and (7.4), 14(6), 44(1) and (6), 
45(2) and (3), 50(1), 53(2.1), 70(6.2), (9), (9.1), (9.2) 
and (9.3), 72(2), 73(1), 80.1(4), 82(3), 83(2), 104(5.3) 
and (14), 110.4(2), 143(2), 146.01(7), 164(6) and 
184(3) of the Act; 


(b.1) [Repealed] 


(c) paragraphs 48(1)(a) and (c), 66.7(7)(c), (d) and (e) 
and (8)(c), (d) and (e), 80.01(4)(c), 86.1(2)() and 
128. fi aka of the Act; 


(c.1) IE SHO a 128.1(4)(b)Gv) of the Act; and 


(d) subsections 1103(1), (2) and (2d) and 5907(2.1) of 
these Regulations. 


History: Para. 600(c) amended by P.C. 2002-531, s. 1, April 11, 2002, 
Canada Gazette, Part II, April 24, 2002, to add reference to ITA 
86.1(2)(f), in force April 11, 2002. 


Para. 600(b) amended by P.C. 2001-1106, s. 2, June 14, 2001, Canada 
Gazette, Part Il, July 4, 2001, to add reference to ITA 143(2) and delete 
reference to ITA 80(3), applicable to an election in respect of 1998 ef seq. 
that is made under ITA 143(2) as it applies to 1998 et seq. 


Para 600(b.1) repealed by P.C. 1998-2270, s. 7, December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, deemed to have come into force on 
February 1, 1998. 


Paras. 600(b) and (c) amended and (b.1) added by P.C. 1997-1472, s. 1, 
October 9, 1997, Canada Gazette, Part II, October 29, 1997, effective Oc- 
tober 29, 1997. 


Paras. 600(b), (c) and (d) amended by P.C. 1996-214, February 20, 1996, 
Canada Gazette, Part Il, March 6, 1996, effective March 6, 1996. 


Paras. 600(b), (c) and (d) amended and para. (c.1) added, by P.C. 1995- 
1210, July 26, 1995, Canada Gazette, Part II, August 9, 1995. 


Paras. 600(b) and (c) amended by P.C. 1993-1942, December 2, 1993, 
Canada Gazette, Part Il, December 15, 1993. 


Part VI (s. 600) added by P.C. 1992-914, May 7, 1992, Canada Gazette, 
Part Il, May 20, 1992 effective commencing December 17, 1991. 


Former Part VI “Credit Union Reserves”, revoked by P.C. 1990-2779, s. 
1, December 20, 1990, Canada Gazette, Part II, January 16, 1991, applica- 
ble to taxation years commencing after June 17, 1987 that end after 1987. 


Definitions [Reg. 600]: “Canada” — ITA 255, Interpretation Act 35(1); 
“Minister” —ITA 248(1); “month” — Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 
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Part VII — Logging Taxes on Income 


PART Vil — LOGGING TAXES ON 
INCOME 


History: Part VII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


Heading preceding s. 700 substituted by P.C. 1978-1315, s. 1, April 20, 
1978, Canada Gazette, Part Il, May 10, 1978. 


700. Logging — (1) Except as provided in subsection 
(2), for the purposes of paragraph 127(2)(a) [127(2)“in- 
come for the year from logging operations in the prov- 
ince”’] of the Act “income for the year from logging oper- 
ations in the province” means the aggregate of 


(a) where standing timber is cut in the province by the 
taxpayer or logs cut from standing timber in the prov- 
ince are acquired by the taxpayer and the logs so ob- 
tained are sold by the taxpayer in the province before 
or on delivery to a sawmill, pulp or paper plant or 
other place for processing logs, the taxpayer’s income 
for the year from the sale, other than any portion 
thereof that was included in computing the taxpayer’s 
income from logging operations in the province for a 
previous year; 


(b) where standing timber in the province or the right 
to cut standing timber in the province is sold by the 
taxpayer, the taxpayer’s income for the year from the 
sale, other than any portion thereof that was included 
in computing the taxpayer’s income from logging op- 
erations in the province for a previous year; 


(c) where standing timber is cut in the province by the 
taxpayer or logs cut from standing timber in the prov- 
ince are acquired by the taxpayer, if the logs so ob- 
tained are 


(1) exported from the province and are sold by him 
prior to or on delivery to a sawmill, pulp or paper 
plant or other place for processing logs, or 


(i1) exported from Canada, 


the amount computed by deducting from the value, as 
determined by the province, of the logs so exported in 
the year, the aggregate of the costs of acquiring, cut- 
ting, transporting and selling the logs; and 


(d) where standing timber is cut in the province by the 
taxpayer or logs cut from standing timber in the prov- 
ince are acquired by the taxpayer, if the logs are 
processed by the taxpayer or by a person on his behalf 
in a sawmill, pulp or paper plant or other place for 
processing logs in Canada, the income of the taxpayer 
for the year from all sources minus the aggregate of 


(i) his income from sources other than logging op- 
erations carried on in Canada and other than the 
processing in Canada by him or on his behalf and 
sale by him of logs, timber and products produced 
therefrom, 


(ii) each amount included in the aggregate deter- 
mined under this subsection by virtue of paragraph 
(a), (b) or (c), and 


(iii) an amount equal to eight per cent of the origi- 
nal cost to him of properties described in Schedule 
Il used by him in the year in the processing of logs 
or products derived therefrom or, if the amount so 
determined is greater than 65 per cent of the in- 
come remaining after making the deductions under 
subparagraphs (i) and (ii), 65 per cent of the in- 
come so remaining or, if the amount so determined 


Reg. 
S. 700 


is less than 35 per cent of the income so remaining, 
35 per cent of the income so remaining. 
History: Paras. 700(1)(a), (b) substituted by P.C. 1992-1862, August 27, 
1992, Canada Gazette, Part Il, September 9, 1992, applicable in respect of 
taxation years beginning after 1990. 
All that portion of para. 700(1)(d) preceding subpara. (ii) and all that por- 
tion of para. 700(2)(b) preceding subpara. (ii) substituted by P.C. 1987- 
2355, November 26, 1987, Canada Gazette; Part Il, December 9, 1987, 
applicable to taxation years ending after December 9, 1987. 


(2) Where the taxpayer cuts standing timber or acquires 
logs cut from standing timber in more than one province, 
for the purposes of paragraph 127(2)(a) [127(2)“income 
for the year from logging operations in the province”’] of 
the Act “income for the year from logging operations in 
the province” means the aggregate of 


(a) the amounts determined in respect of that province 
in accordance with paragraphs (1)(a), (b) and (c); and 


(b) where the logs are processed by the taxpayer or by 
a person on his behalf in a sawmill, pulp or paper plant 
or other place for processing logs in Canada, an 
amount equal to the proportion of the income of the 
taxpayer for the year from all sources minus the aggre- 
gate of 


(i) his income from sources other than logging op- 
erations carried on in Canada and other than the 
processing in Canada by him or on his behalf and 
sale by him of logs, timber and products produced 
therefrom, 


(11) the aggregate of amounts determined in respect 
of each province in accordance with paragraphs 
(1)(a), (b) and (c), and 


(111) an amount equal to eight per cent of the origi- 
nal cost to him of properties described in Schedule 
I used by him in the year in the processing of logs 
or products derived therefrom or, if the amount so 
determined is greater than 65 per cent of the in- 
come remaining after making the deductions under 
subparagraphs (i) and (ii), 65 per cent of the in- 
come so remaining or, if the amount so determined 
is less than 35 per cent of the income so remaining, 
35 per cent of the income so remaining, 


that 
(iv) the quantity of standing timber cut in the prov- 
ince in the year by the taxpayer and logs cut from 
standing timber in the province acquired by the 
taxpayer in the year, 

is of 
(v) the total quantity of standing timber cut and 
logs acquired in the year by the taxpayer. 


Forms: T2 SCH 21: Federal foreign income tax credits and federal log- 
ging tax credit. 


(3) For the purposes of paragraph 127(2)(b) [127(2)“log- 
ging tax”’] of the Act, the tax imposed by the legislature of 


(a) the Province of British Columbia under the Log- 
ging Tax Act of that province, and 


(b) [Revoked] 


(c) the Province of Quebec under Part VII of the Taxa- 
tion Act of that province, 


are each declared to be a tax of general application on 
income from logging operations. 

History: Para. 700(3)(b) revoked, (c) substituted by P.C. 1982- 3879, De- 
cember 16, 1982, Canada Gazette, Part Il, January 12, 1983, applicable, as 
to para. 700(3)(b), in respect of taxation years ending after March 30, 
1972, and, as to para. 700(3)(c), in respect of 1972 et seq. 
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Definitions [Reg. 700]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation .Act 35(1); “legislature” —Jnterpretation Act 
35(1)‘‘legislative assembly”; “person” — ITA 248(1); “province” — Inter- 
pretation Act 35(1); “taxpayer” — ITA 248(1). 


701. [Revoked] 


History: S. 701 revoked by P.C. 1978-1315, s. 2, April 20, 1978, Canada 
Gazette, Part Il, May 10, 1978. 


PART VIIl — NON-RESIDENT TAXES 


History: Part VIII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C..1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


800. Registered non-resident insurers — For the 
purposes of subsection 215(4) of the Act, subsections 
215(1), (2) and (3) of the Act do not apply to amounts 
paid or credited to a pbriastaite non-resident insurer. 


y, 2003), v0 amend s bis eac 
se that end ait June 21, 1999. : 


803 airanihe ee a srbsiciak | pay: 
sponsibility imposed under Part , 
made to a registered non- resident ins 
outline the compli a 


sibuld be no additional costs int 
Regulations. : 


Consultation 


dian dnt eine “and. the Canada Customs 
Agency. ee 


In addition, a tkcieldecs: were aiyeat an opportunity to son / 
ment on the tax rules for authorized foreign banks when those — 


rules were released in a draft form 0 on geen e 8, 2000 0 {and De- 


cember 20, 2002 — ed.]. 
Contact 


Joseph Lam, Tax Legislation Division, Department of Finance, : 
L’Esplanade Laurier, 140 O’Connor Street, Ottawa, Ontario 
KIA 0G5, (613) 992-4853, Lam. Joseph @fin.gc.ca. / 


Definitions [Reg. 800]: 
248(1); “ 


“amount”, “authorized foreign bank” —ITA 
registered non-resident insurer” — Reg. 804. 


Income Tax Regulations 


801. Filing of returns by non-resident insurers — 
For the purposes of subsection 215(4) of the Act, where a 
taxpayer is a registered non-resident insurer in a taxation 
year, the taxpayer shall file a return in respect thereof in 
prescribed form with the Minister within the six month 
period immediately following the end of the year. 


History: S. 801 substituted by P.C. 1990-2002, s. 1, September 20, 1990, 
Canada Gazette, Part Il, October 10, 1990, applicable in respect of taxa- 
tion years beginning after June 17, 1987 and ending after 1987. 
Definitions [Reg. 801]: “authorized foreign bank”, “Minister” — ITA 
248(1); “month” — Interpretation Act 35(1); “prescribed” —— ITA 248(1); 
“registered non-resident insurer” — Reg. 804; “taxation year” —ITA 
249; “taxpayer” — ITA 248(1). 


Forms: T2016: Part XIII tax return — tax on income rs Canada of ap- 
proved non-resident insurers. 


802. Amounts taxable — For the purposes of para- 
graph 214(13)(c) of the Act, the amounts taxable under 
Part XIII of the Act in a relevant taxation year of a tax- 
payer are amounts paid or credited to the taxpayer in the 
relevant taxation year other than amounts included pursu- 
ant to Part | of the Act in computing the taxpayer’s in- 
come e from a business carried on by it in Canada. 


untopateds Amendment: —_ eRe 80 


Buus fon toslentil insurer are amounts a uyid: (orc ‘edited 
to the taxpayer in the year other than amounts included 
under Part I of the Act in computing the taxpayer’s in-_ 
come from a business carried on by it in Canada. 
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Part VIII — Non-Resident Taxes 


Application: The February 13, 2003 draft regu 
branches), s. 5, (pre-published in the Canada Ga 
3. 2003), will amend s, 802 to read Os, abo 

years that end after June a7, nee : 


Technical Notes, December 20, 200 


Part I, it is not sabes : 
ion, Cites 2 


800 above. - i 


Definitions [Reg. 802]: 
ness” —ITA 248(1); 
“registered non-resident insurer” — Reg. 804; 
249; “taxpayer” — ITA 248(1). 


“authorized foreign bank”, “amount”, “busi- 


“taxation year” —ITA 


803. Payment of tax by non-resident insurers — 
For the purposes of subsection 215(4) of the Act, a tax- 
payer shall pay to the Receiver General, on or before the 
last day on which the return in respect of a relevant taxa- 
tion year is required to be filed pursuant to section 801, 
the tax payable by the taxpayer under Part XIII of the Act 
on amounts referred to in section 802 in respect of the 
relevant taxation year. 


803. Payment of tax by non-resi 
dastonized foreign banks, and. registe 


as, Alneiine dates fon a taxation year, 
by them under Part XIII of the Act. 


Application: The February 13, 2003 draft ieptlations (foreign. bank © 
branches), s. 5, (pre-published in the Canada Gazette, Part |. February” 
15, 2003), will amend s. 803 to read as above, 


years that end after June 27, 1999. 


Technical Notes, December 20, 2002: Section 803 of ~~ 
Regulations provides that a registered non-resident insurer 
must pay its Part XII tax owing in respect of a taxation year on 
or before the day on which its return under Regulation 801 in. 
respect of the year is due. The section is to be amended to clar- 
ify its scope and meaning, and to provide that it is to apply as 
well to authorized foreign banks. This amendment is 1. apply 
to taxation years that end after June 27, 199 : 


Regulatory Impact Analysis Statemer it: 
800 above. 


Definitions [Reg. 803]: “authorized foreign bank”, 
248(1); “registered non-resident insurer” — Reg. 804; 
ITA, 249; “taxpayer” —ITA 248(1). 


ee under Reg. 


“amount” —ITA 
“taxation year” — 


804. Interpretation — In this Part, “registered non-resi- 
dent insurer” means a non-resident corporation approved 
to carry on business in Canada under the /nsurance Com- 
panies Act. 

History: S. 804 replaced by P.C. 2000-1714, November 30, 2000, Can- 
ada Gazette, Part Il, December 20, 2000, s. 1, applicable after May 1992. 
The heading preceding s. 800, and ss. 800 to 804, were substituted by P.C. 


1979-1485, May 17, 1979, Canada Gazette, Part Il, June 13, 1979, effec- 
tive for 1978 et seq. 


Reg. 
S. 805 


Definitions [Reg. 804]: “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “non-resident” — ITA 248(1). 


805. Other non-resident persons — (1) Every non- 
resident person who carries on business in Canada shall 
be taxable under Part XIII of the Act on all amounts oth- 
erwise taxable under that Part except those amounts that 


(a) may reasonably be attributed to the business car- 
ried on by him through a permanent establishment 
(within the meaning assigned by subsection 400(2) or 
that would be assigned by that subsection if he were a 
corporation) in Canada; or 


(b) are required by subparagraph 115(1)(a)(i1i.3) of the 
Act to be included in computing his taxable income 
earned in the year in Canada. 


(2) Where the Minister is satisfied that under subsection 
(1) an amount is not taxable under Part XIII of the Act, he 
may permit payment to be made to the non-resident per- 
son without any deduction being made under section 215 
of the Act. 


(3) Subsections (1) and (2) do not apply in respect of 
amounts upon which tax under Part XIII of the Act is 
payable in a relevant taxation year by a taxpayer required 
by section 801 to file the return described in that section 
in respect of that year. 


ment (within the meaning assigned by subsection 

~ 400(2) or that would be assigned by that subsection 
_ if the person were a corporation) in Canada; or 

b) are required by subparagraph 115(1)(a)(ili.3) of 

the Act to be included in computing the person’s tax- 

ble income earned in Canada for the year. 


Application: The February 13, 2003 draft regulations (foreign bank 
branches), s. 6, will amend subsec. 805(1) to read as above and repeal 
subsecs. Q) and (3), applicable to taxation years that end after June 27, 
1999. 


Technical Notes, December 20, 2002: Section 805 of the 
Regulations provides rules for determining whether an amount 
is taxable under Part XIII of the Act, in a case where the non- 
resident recipient of the amount carries on a business in Can- 
ada. In general terms, the section provides that an amount paid 
to a non-resident is taxable under Part XIII of the Act if that 
amount cannot reasonably be attributed to a business carried on 
by the non-resident “ a i acta veers establishment in 
Canada. 


Section 805 is to be amended to update its structure and lan- 
guage, and to clarify its relationship to section 802 of the Regu- 
lations — in effect, that section 805 is not applicable to author- 
ized foreign banks and registered non-resident insurers. 


History: Para 805(1)(a) substituted by P.C. 1988-390, s. 3, March 3, 
1988, Canada Gazette, Part II, March 16, 1988. 


Para. 805(1)(b) substituted by P.C. 1984-3789, s. 3, November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984. 


Subsec. 805(1) substituted by P.C. 1981-2208, s. 1, August 19, 1981, Can- 
ada Gazette, Part II, September 9, 1981, applicable to taxation years end- 
ing after December 11, 1979. 
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Definitions [Reg. 805]: “amount”, “business” — ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “carries on business in Can- 
ada” — ITA 253; “corporation” —ITA 248(1), Interpretation Act 35(1); 
“non-resident”, “person”, “taxable income” —ITA 248(1); “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1). 


Interpretation Bulletins [Reg. 805]: IT-420R3: Non-residents — in- 
come earned in Canada; IT-438R2: Crown charges — resource properties 
in Canada. 


806. International organizations and agencies — 
For the purposes of clause 212(1)(b)(i)(B) of the Act, the 
following international organizations and agencies are 
hereby prescribed: 


(a) Bank for International Settlements; 
(b) European Fund; 


(c) International Bank for Reconstruction and 


Development; 

(d) International Development Association; 
(e) International Finance Corporation; and 
(f) International Monetary Fund. 


806.1 For the purposes of subparagraph 212(1)(b)(x) of 
the Act, the Bank for International Settlements and the 
European Bank for Reconstruction and Development are 
prescribed international agencies. 


History: S. 806.1 substituted by P.C. 1994-270, February 16, 1994, Can- 
ada Gazette, Part II, March 9, 1994, applicable after 1990. 


S. 806.1 added by P.C. 1988-390, s. 4, March 3, 1988, Canada Gazette, 
Part Il, March 16, 1988, effective May 24, 1985. 


806.2 Prescribed obligation — For the purpose of 
paragraph 212(1)(b) of the Act, an obligation is a pre- 
scribed obligation if it is an indexed debt obligation and 
no amount payable in respect of it is 


(a) contingent or dependent upon the use of, or pro- 
duction from, property in Canada; or 


(b) computed by reference to 


(1) revenue, profit, cash flow, commodity price or 
any other similar criterion, other than a change in 
the purchasing power of money, or 


(11) dividends paid or payable to shareholders of 
any class of shares. 


History: S. 806.2 amended by P.C. 1996-1419, s. 2, September 11, 1996, 
Canada Gazette, Part II, October 2, 1996, applicable to debt obligations 
issued after October 16, 1991. 


S. 806.2 added by P.C. 1993-1331, June 16, 1993, Canada Gazette, Part 
II, June 30, 1993, applicable in respect of debt obligations issued after 
October 16, 1991. 


Definitions [Reg. 806.2]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “class of shares’ —ITA 248(6); “divi- 
dend”, “indexed debt obligation”, “prescribed”, “property”, “share”, 
“shareholder” — ITA 248(1). 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on 
interest payments to non-residents. 


807. Identification of obligations — For the purposes 
of subsection 240(2) of the Act, the letters “AX” or the 
letter “F” as the case may be, shall be clearly and indeli- 
bly printed in gothic or similar, style capital letters of 
seven point or larger size either as a prefix to the coupon 
number or on the lower right hand corner of each coupon 
or other writing issued in evidence of a right to interest on 
an obligation referred to in that subsection. 


Definitions [Reg. 807]: “writing” — Interpretation Act 35(1). 


comes resident in Canada, the corporation’ s investment ; 


Income Tax Regulations 


808. Allowances in respect of investment in 
property in Canada — (1) [Allowance] — For the 
purposes of paragraph 219(1)(h) of the Act, a corpora- 
tion’s allowance for a taxation year in respect of its in- 
vestment in property in Canada is hereby prescribed to be 
the amount, if any, ek which 


(a) the corporation’s qualified investment in property 
in Canada at the end of the year, 


exceeds 
(b) the aggregate of 


(i) all allowances computed under this section as it 
read in its application to each of the taxation years ~ 
of the corporation that ended before 1972 to the ex- 
tent that for those taxation years such allowances 
reduced the amount on which the corporation was 
taxable under subsection 110B(1) of the Act as it 
read in its application to those taxation years, and 


(ii) the capital investment of the corporation in pro- 
perty in Canada at the end of the corporation’s 
1960 taxation year, determined under this section 
as it read in its application to the 1961 taxation 
year. 


Related Provisions: Reg. Reg. 808(1.1) — Where corporation becomes 
resident in Canada. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


February 2 pee 


Technical Notes: Sulbkeotion 808(1) of ie oReimbedhe speci- 
fies the amount of a corporation’s allowance in respect of invest- 
ment in property in Canada for the purposes Of the = Prance tax” 
imposed under Part XIV of the Act. Moone eot 


New subsection 808(1.1) ides that where. a corpora 


ance for the taxation year that is deemed to end immedia ly 
before immigration is nil. Since the corporation will be unable to 
claim an investment allowance, it will be liable to pay branch tax 
on any unremitted profits of a Canadian branch arising in the 
year or deferred in respect of previous years. Effectively, for an 
immigrating corporation, unremitted profits of 
branch are treated similarly to the undistributed surplus of a Ca 
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nadian corporation in which the immigrating corporation holds 
shares, which is deemed to be distributed as a dividend by para- 
graph 128.1(1)(c.1) of the Act. 


New subsection 808(1.1) applies to corporations that become res- 
ident in Canada after February 23, 1998. 


(2) [Qualified investment in ...”]— For the pur- 
poses of subsection (1), where, at the end of a taxation 
year, a corporation is not a member of a partnership that 
was carrying on business in Canada at any time in the 
year, the corporation’s “qualified investment in property 
in Canada at the end of the year” is the amount, if any, by 
which the aggregate of 


(a) the cost amount to the corporation, at the end of the 
year, of land in Canada owned by it at that time for the 
purpose of gaining or producing income from a busi- 
ness carried on by it in Canada, other than land that is 


(i) described in the corporation’s ENON 
(11) depreciable property, 
(111) a Canadian resource property, or 


(iv) land the cost of which is or was deductible in 
computing the corporation’s income, 


(b) an amount equal to the aggregate of the cost 
amount to the corporation, immediately after the end 


of the year, of each depreciable property in Canada | 


owned by it for the purpose of gaining or producing 
income from a business carried on by it in Canada, 


(c) an amount equal to “3 of the cumulative eligible 
capital of the corporation immediately after the end of 
the year in respect of each business carried on by it in 
Canada, 


(d) where the corporation is not a principal-business 
corporation, within the meaning assigned by para- 
graph 66(15)(h) [66(15)“principal-business corpora- 
tion” of the Act, an amount equal to the aggregate of 
the corporation’s 


(i) Canadian exploration and development ex- 
penses, within the meaning assigned by paragraph 
66(15)(b) [66(15)“Canadian exploration and devel- 
opment expenses’’] of the Act, incurred by the cor- 
poration before the end of the year except to the 
extent that such expenses were deducted by the 
corporation in computing its income for the year or 
for a previous taxation year, and 


(ii) cumulative Canadian exploration expense, 
within the meaning assigned by paragraph 
66.1(6)(b) [66.1(6)“cumulative Canadian explora- 
tion expense”] of the Act, at the end of the year 
minus any deduction under subsection 66.1(3) of 
the Act in computing the corporation’s income for 
the year, 


(d.1) an amount equal to the corporation’s cumulative 
Canadian development expense, within the meaning 
assigned by paragraph 66.2(5)(b) [66.2(5)“cumulative 
Canadian development expense”’] of the Act, at the 
end of the year minus any deduction under subsection 
66.2(2) of the Act in computing the corporation’s in- 
come for the year, 


(d.2) an amount equal to the corporation’s cumulative 
Canadian oil and gas property expense, within the 
meaning assigned by paragraph  66.4(5)(b) 
[66.4(5)“cumulative Canadian oil and gas property ex- 
pense”] of the Act, at the end of the year minus any 
deduction under subsection 66.4(2) of the Act in com- 
puting the corporation’s income for the year, 


Reg. 
S. 808(2)(e) 


Proposed Amendment — Reg. 
808(2)(d)-(d.2) 


~ (d) where the corporation is not a principal-business 
corporation, within the meaning assigned by subsec- 

~ tion 66(15) of the Act, an amount equal to the total 
or _ corporation’ s 


(i) Canadian st olicatb and development ex- 

_ penses incurred by the corporation before the end 

of the year, except to the extent that those ex- 

_ penses were deducted in computing the corpora- 

__tion’s income for the sls or rr a aba: taxa- 
tion year, and 


(ii) cumulative Canadian exploration expense, 
within the -meaning assigned by subsection 
—66.1(6) of the Act, at the end of the year minus 
any deduction under subsection 66. 1(3) of the 
_ Act in computing the RON, s income for 
the ‘year, 


(a. 1) an amount equal to the corpiokutin’ s cumula- 
. ive Canadian development expense, within the 
_ meaning assigned by subsection 66.2(5) of the Act, 
at the end of the year minus any deduction under 
S ibsection 66.2(2) of the Act in computing the cor- 
ration’s income for the year, 


| 2) an amount equal to ‘the corporation’ s cumula- 
tive Canadian oil and gas property expense, within 
_ the meaning assigned by subsection 66.4(5) of the 
_ Act, at the end of the year minus any deduction 
under subsection 66.4(2) of the Act in computing the 
corporation’s income for the year, 
aplication The February 13, 2003 draft regulations (foreign bank 
branches), subsec. 7(2), (pre-published in the Canada Gazette, Part I, 
February 15, 2003), will amend paras. 808(2)(d) to (d.2) to read as 
above, in force on the day on which this Regulation is registered. 
Regulatory Impact Analysis Statement: Branch Tax 
Part XIV of the Act imposes a tax on non-resident corporations 
carrying on a business in Canada through a branch. The pur- 
pose of this tax is to put those non-resident corporations in a 
similar position for Canadian tax purposes as non-residents 
who carry on business in Canada through a Canadian 
subsidiary. : 


Branch tax is levied at a flat rate of 2p per cent on a non-resi- 
dent corporation’s taxable income from Canadian sources, with 
certain adjustments, including an allowance for its investment 
in property in Canada, A corporation’ s allowance for invest- 
ment in property in Canada is oe under section 808 of 
the Regulations. 


Paragraphs 808(2)(h) and (p),. subparagraphs 808(2)()G), 
(n)(i) and (iii), and (0)(ii) and (iii) are amended to reflect ear- 
lier amendments to Part XIV of the Act. 


Paragraphs 808(2)(d) to (d.2), subparagraphs 808(2)(1)(i) and 
808(5)(j)(@i) generally refer to rules applicable to resource pro- 
perty in the computation of the “qualified investment in pro- 
perty in Canada’. These paragraphs are revised as the miscella- 
neous program amendments of the Department of Finance. 


(e) an amount equal to the aggregate of the cost 


amount to the corporation at the end of the year of 


each debt owing to it, or any other right of the corpo- 
ration to receive an amount, that was outstanding as a 


result of the disposition by it of property in respect of 


which an amount would be included, by virtue of para- 
graph (a), (b), (c) or (h), in its qualified investment in 
property in Canada at the end of the year if the pro- 


perty had not been disposed of by it before the end of 


that year, 
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(f) an amount equal to the aggregate of the cost 
amount to the corporation at the end of the year of 
each property, other than a Canadian resource pro- 
perty, that was described in the corporation’s inven- 
tory in respect of a business carried on by it in Canada, 


(g) an amount equal to the aggregate of the cost 
amount to the corporation at the end of the year of 
each debt (other than. a debt referred to in paragraph 
(e) or a debt the amount of which was deducted under 
paragraph 20(1)(p) of the Act in computing the corpo- 
ration’s income for the year) owing to it 


(1) in respect of any transaction by virtue of which 
an amount has been included in computing its in- 
come for the year or for a previous year from a 
business carried on by it in Canada, or 


(ii) where any part of its ordinary business carried 
on in Canada was the lending of money, in respect 
of a loan made by the corporation in the ordinary 


(1) an amount equal to the aggregate of each amount 
owing by the corporation at the end of the year on ac- 
count of 


(i) the purchase price of property that is referred to 
in paragraph (a), (b), (f) or (h) or that would be so 
referred to but for the fact that it has been disposed 
of before the end of the year, 


Proposed Amendment - ae Reg. 
oe - 808(2)(() 2 


course of that part of its business, 808(2)(d)—(d. 2) above. 


(h) where the corporation was resident in Canada at 
any time in the year, an amount equal to the aggregate 
of the cost amount to the corporation at the end of the 
year of any property in Canada owned by it 


(1) the cost amount of which is not included in its 
qualified investment in property in Canada at the 
end of the year by virtue of paragraph (a) or (b) or 
subparagraph (g)(1), but would be so included if 
those provisions were read without the phrase 
“from a business carried on by it in Canada”, 


(11) that is a share of the capital stock of a.corpora- 
tion that was not described in the corporation’s in- 
ventory in respect of a business carried on by it in 
Canada, or 


(111) that is a bond, debenture, bill, note, mortgage 
or similar obligation that was not described in the 
corporation’s inventory in respect of a business 
carried on by it in Canada (other than an obligation 
referred to in subparagraph (3)(a)(iil), a debt re- 
ferred to in paragraph (e) or (g) or a debt the 
amount of which was deducted under paragraph 
20(1)(p) of the Act in computing the corporation’s 
income for the year), and 


__ Proposed Repeal — Reg. 808(2)(h _ 
Application: The February | , 2003. draft ‘regulations (for 
branches), subsec. 7(3), (pre-published i in the Canada Gazette, Part I, Feb. 


ruary 15, 2003), will repeal para. 808(2)(h), applicable to taxation 1 years 
that begin after 1995. 


Regulatory Impact Analysis Statement See under r Reg 
808(2)(d)-(d.2) above. : _ 


(1) an amount equal to the allowable liquid assets of 
the corporation at the end of the year, 


exceeds the aggregate of 


(j) an amount equal to the aggregate of each amount 
deducted by the corporation under paragraph 20(1)(1), 
(1.1) or (n) or subsection 64(1), (1.1) or (1.2) of the 
Act in computing its income for the year from a busi- 
ness carried on by it in Canada; 


(k) an amount equal to the aggregate of all amounts 
each of which is an amount deducted by the corpora- 
tion in the year under subparagraph 40(1)(a)(ii1) or 
44(1)(e)(ii1) of the Act in respect of a debt referred to 
in paragraph (e); 
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(ii) Canadian exploration and development ex- 
penses, Canadian exploration expense, Canadian 
development expense or Canadian oil and gas pro- 
perty expense, within the meanings assigned by 
paragraphs 66(15)(b) [66(15)“Canadian explora- 
tion and development expenses”], 66.1(6)(a) 
[66.1(6)“Canadian exploration expense’’], 
66.2(5)(a) [66.2(5)“Canadian development ex- 
pense”] and 66. 4(5)(a) [66.4(5)“Canadian oil and 
coal B DRE expense”’] of the Act, icupiintice 


il teienten Amendment — oh es 
-808(2)(Ii) a 


Git) an ones capital ee made or in- 
curred by the corporation before the end of the year 
in respect of a business carried on by it in Canada, 
or 


(iv) any other outlay or expense made or incurred 
by the corporation to the extent that it was de- 
ducted in computing its income for the year or for a 
previous taxation year from a business carried on 
by it in Canada; 
(m) an amount equal to the aggregate of all amounts 
each of which is an amount equal to that proportion of 
the amount owing (other than an amount owing on ac- 
count of an outlay or expense referred to in paragraph 
(1)) by the corporation at the end of the year on ac- 
count of an obligation outstanding at any time in the 
year in respect of which interest is stipulated to be 
payable by it that | 


(i) the interest paid or payable on the obligation by 
the corporation in respect of the year that is deduct- 
ible, or would be deductible but for subsection 
18(2), (3.1) or (4). or section 21 of the Act, in com- 
puting its income for the year from a business car- 
ried on by it in Canada, 


Reg. 
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is of 
(ii) the interest paid or payable on the obligation by 
the corporation in respect of the year; 


(n) the amount, if any, by which 


(i) the amount (referred to in this paragraph as 
“Part I liability”), if any, by which the tax payable 
for the year by the corporation under Part I of the 
Act exceeds the amount, if any, paid by the corpo- 
ration before the end of the year on account 
thereof, 


exceeds 


(i1) where the corporation was, throughout the year, 
not resident in Canada, that proportion of the Part I 
liability that the amount, if any, determined under 
paragraph 219(1)(d) of the Act in respect of the 
corporation for the year is of the corporation’s 
amount taxable (within the meaning given to that 
expression in section 123 of the Act) for the year, 
or 


it) in any other case, nil; 


o Brapesed Amendment — Reg. be 

cea _ 808(2)(n)(ii), (iii) | 

A. (ii) ‘thar’ proportion of the Part F liability : 
amount, if any, in respect of a pe 
the year that is. the lesser of | pio Ee 

(A) the amount, if any, beac the total of = 
all amounts each of which s a taxable capital - 

gain of the corporation for the yez 


spect of the corporation for the year is of the 
corporation’s amount taxable (within the meaning 
given to that expression in section 123 of the Act) 
for the year, or 


(111) in any other case, nil; and, 


Proposed Amendment — Reg. 
—_ 808(2)(0)(ii), (iii) 


. Ai that proportion of the provincial tax liability 
_ that the amount, if any, i in respect of the corpora- 
tion for the year that is the lesser of 


(A) the amount, if any, by which the total of 


7)? ala amounts each of which is a taxable capital | 


a corporation for the year from a dis- 

position of a taxable Canadian property that 
was not used or held by it in the year in the | 

~ course of carrying on business in Canada ex- 
ceeds the total of all amounts each of which is 

_ an allowable capital loss of the corporation for 


the year from: a ee of such a property, 


and 
7 (B) ‘the amount “efiae SSNUIH be determined 


: under clause (A) for the year if it were read 


erence to the expression “that was 
or held by it in the year in the course 
of carrying on business i in Canada” 


is of the corporation’ s. taxable i income earned i in 


Canada for the year. 


Application: The February 13, 2003 draft selations (foreign bank 
branches), subsec. 7(7), (pre-published. in ‘the Canada Gazette, Part I, 


‘position of a taxable Canadian property that | February 15, 2003), will amend subpara. $08(2)(o)(ii) to read as above, - 
was not used or held by it in the year in the and repval bie Gp. peplicelle to taxation oa that u Pest after 
course of carrying on business in Canada ex- 1995. : 
__ ceeds the total of all amounts each of which is Regulatory impact Analysis Statement See under vec 


. an allowable capital loss of the corporation for | 808(2)(d)-(d.2) above. 


ana me eas fae a alisposion of ae a  Bropesty. 


a) @B) the ginpunt! thie would bet detoeniied 
under clause (A) for the year if it were read 
without reference to the pression “that: was _ 

“not used or held by it in: he. year in the course 
of carrying on business in Canada”, 


is of the corporation’s taxable income earned in 

Canada for the year; and — oe 
Application: The February 13, 2003 ctvaft: dieditinn een bank” 
branches), subsec. 7(6), (pre-published in the Canada Gazette, Part I, 
February 15, 2003), will amend subpara.. -808(2)(n)(ii) to read as above, 
and repeal puppets. (ili), applicable to taxation years that begin after 
1995. 
Regulatory Impact Analysis: Statement: See under Reg. 
808(2)(d)—(d.2) above. — 


(o) the amount, if any, by which 


(i) the amount (referred to in this paragraph as 
“provincial tax liability”), if any, by which any in- 
come taxes payable for the year by the corporation 
to the government of a province (to the extent that 
such taxes were not deductible under Part I of the 
Act in computing the corporation’s income for the 
year from a business carried on by it in Canada) 
exceeds the amount, if any, paid by the corporation 
before the end of the year on account thereof, 


exceeds 


(ii) where the corporation was, throughout the year, 
not resident in Canada, that proportion of the pro- 
vincial tax liability that the amount, if any, deter- 
mined under paragraph 219(1)(d) of the Act in re- 
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(p) where the vil sree was Position in ae at 
any time in the year, an amount equal to the aggregate 


of 


(1) an amount equal to the aggregate of each 
amount deducted by the corporation in the year 
under paragraph 20(1)(1) or (1.1) or subsection 
64(1), (1.1) or (1.2) of the Act in computing its in- 
come for the year from a source other than 


(A) a business carried on by it in Canada, or 
(B) a property situated outside Canada, 


(ii) an amount equal to the aggregate of each 
amount owing by the corporation at the end of the 
year on account of any outlay or expense made or 
incurred by the corporation to the extent that it was 
deducted in computing its income for the year or 
for a previous taxation year from a source other 
than 

(A) a business carried on by it in Canada, or 

(B) a property situated outside Canada, and 
(111) an amount equal to the aggregate of all 
amounts each of which is an amount equal to that 
proportion of the amount owing (other than an 


amount owing on account of an outlay or expense 
referred to in subparagraph (ii) or paragraph (1)) by 


the corporation at the end of the year on account of 


an obligation outstanding at any time in the year in 
respect of which interest is stipulated to be payable 
by it that 
(A) the interest paid or payable on the obliga- 
tion by the corporation in respect of the year 
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that is deductible, or would be deductible but 
for subsection 18(2), (3.1) or (4) or section 21 
of the Act, in computing its income for the year 
from a source other than 


(1) a business carried on by it in Canada, or 
(II) a property situated outside Canada, 
is of 
(B) the interest paid or payable on the obliga- 
tion by the one) in respect of the year. 


Proposed Repeal — - Reg. 808(2)(p) 


Application: The February 13, 2003 draft regulations (foreign bank 
branches), subsec. 1(8), (pre-published in the Canada Gazette, Part I, Feb- 
ruary 15, 2003), will repeal para. 808(2)(p), ae to taxation | yeas 
that begin after 1995. _ 


Regulatory Impact Anaivele Statement: 
808(2)(d)-(d.2) above. — 


History: Subpara. 808(2)(h)(iii) amended by P.C. 1994-1817, para. 62(a), 
November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 
Paras. 808(2)(j), (p) substituted by P.C. 1990-2779, subsecs. 2(1), (2), De- 


cember 20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable to 
taxation years commencing after June 17, 1987 that end after 1987. 


Para. 808(2)(c) amended by P.C. 1990-754, subsec. 1(1), April 26, 1990, 
Canada Gazette, Part II, May 9, 1990, applicable in respect of taxation 
years commencing after June 1988. 


Para. 808(2)(k), subpara. (m)(1) and cl. (p)Gii)(A) preceding subcl. (1) sub- 
stituted by P.C. 1984-3789, subsecs. 4(1)—(3), November 29, 1984, Can- 
ada Gazette, Part II, December 12, 1984, effective as to subpara. (m)(i) 
and cl. (p)(iii)(A) commencing January 1, 1982. 


Paras. 808(2)(d.2) added, (j) substituted, subpara. 808(2)(1)(ii), all that 
portion of subpara. 808(2)(p)(i) preceding cl. (A) substituted by P.C. 
1981-2208, subsecs. 2(1)-(4), August 19, 1981, Canada Gazette, Part II, 
September 9, 1981, applicable to taxation years ending after December 11, 
1979. 


a under Reg. 


(3) [Allowable liquid assets ...”]— For the pur- 
poses of paragraph (2)(i), the “allowable liquid assets of 
the corporation at the end of the year” is an amount equal 
to the lesser of 


(a) the aggregate of 


(1) the amount of Canadian currency owned by the 
corporation at the end of that year, 


(i1) the balance standing to the credit of the corpo- 
ration at the end of that year as or on account of 
amounts deposited with a branch or other office in 
Canada of 


(A) a bank, 


(B) a corporation licensed or otherwise author- 
ized under the laws of Canada or a province to 
carry on in Canada the business of offering to 
the public its services as trustee, or 


(C) a credit union, and 


(111) an amount equal to the aggregate of the cost 
amount to the corporation at the end of that year of 
each bond, debenture, bill, note, mortgage or simi- 
lar obligation that was not described in the corpora- 
tion’s inventory in respect of a business carried on 
by it in Canada (other than a debt referred to in 
paragraph (2)(e) or (g) or a debt the amount of 
which was deducted under paragraph 20(1)(p) of 
the Act in computing the corporation’s income for 
the year), that was issued by a person resident in 
Canada with whom the corporation was dealing at 
arm’s length and that matures within one year after 
the date on which it was acquired by the 
corporation, 


Income Tax Regulations 


to the extent that such amounts are attributable to the 
profits of the corporation from carrying on a business 
in Canada, or are used or held by the corporation in 
the year in the course of carrying on a business in 
Canada; and 


(b) an amount equal to “*/ of the quotient obtained by 
dividing 
(i) the aggregate of all amounts that would other- 
wise be determined under subparagraphs (a)(i), (11) 
and (iii) if the references therein to “at the end of 
that year” were read as references to “at the end of 
each month in that year’, 


by 
(ii) the number of months in that year. 


History: Cl. 808(3)(a)(ii)(A) amended by P.C. 1994-1817, para. 47(a), 
November 1, 1994, Canada Gazette,. Part II, November 30, 1994. 


Subpara. 808(3)(a)(iii) amended, and that portion of para. (a) following 
subpara. (iii) added, by P.C. 1993-1548, July 21, 1993, Canada Gazette, 
Part II, August 11, 1993, applicable to taxation years ending after August 
11, 1993. 


(4) [“Qualified investment in ...”]— For the pur- 
poses of subsection (1), where, at the end of a taxation 
year, a corporation is a member of a partnership that was 
carrying on business in Canada at any time in that year, 
the corporation’s qualified investment in property in Can- 
ada at the end of the year is an amount equal to the aggre- 
gate of 


(a) the amount, if any, that would be determined under 
subsection (2) if the corporation were not, at the end 
of the year, a member of a partnership that was carry- 
ing on business in Canada at any time in the year; and 


(b) an amount equal to the portion of the amount of 
the partnership’s qualified investment in property in 
Canada at the end of the last fiscal period of the part- 
nership ending in the taxation year of the corporation 
that may reasonably be attributed to the corporation, 
having regard to all the circumstances including the 
rights the corporation would have, if the partnership 
ceased to exist, to share in the distribution of the pro- 
perty owned by the partnership for the purpose of 
gaining or producing income from a business carried 
on by it in Canada. 


(5) [“Qualified investment ...” of partnership] — 
For the purposes of subsection (4), a partnership’s “quali- 
fied investment in property in Canada” at the end of a fis- 
cal period is the amount, if any, by which the aggregate of 


(a) the cost amount to the partnership, at the end of the 
fiscal period, of land in Canada owned by it at that 
time for the purpose of gaining or producing income 
from a business carried on by it in Canada, other than 
land that is 


(i) described in the inventory of the partnership, 
(ii) depreciable property, 

(ii1) a Canadian resource property, or 

(iv) land the cost of which is or was deductible in 


computing the income of the partnership or the in- 
come of a member of the partnership, 


(b) an amount equal to the aggregate of the cost 
amount to the partnership immediately after the end of 
the fiscal period, of each depreciable property in Can- 
ada owned by it for the purpose of gaining or produc- 
ing income from a business carried on by it in Canada, 


(c) an amount equal to */ of the cumulative eligible 
capital of the partnership immediately after the end of 
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the fiscal period in respect of each business carried on 
by it in Canada, 


(d) an amount equal to the aggregate of the cost 
amount to the partnership at the end of the fiscal pe- 
riod of each debt owing to it, or any other right of the 


partnership to receive an amount, that was outstanding © 


as a result of the disposition by it of property in re- 
spect of which an amount would be included, by virtue 
of paragraph (a), (b) or (c), in its qualified investment 
in property in Canada at the end of the fiscal period if 
the property had not been disposed of by it before the 
end of that fiscal period, 


(€) an amount equal to the aggregate of the cost 
amount to the partnership at the end of the fiscal pe- 
riod of each property, other than a Canadian resource 
property, that was described in the partnership’s in- 
ventory in respect of. a business carried on by it in 
Canada, 


(f) an amount equal to the aggregate of the cost 
amount to the partnership at the end of the fiscal pe- 
riod of each debt (other than a debt referred to in para- 
graph (d) or a debt the amount of which was deducted 
under paragraph 20(1)(p) of the Act in computing the 
partnership’s income for the fiscal period) owing to it 


(i) in respect of any transaction by virtue of which 
an amount has been included in computing its in- 
come for the fiscal period or for a previous fiscal 
period or in computing the income of a member of 
the partnership for a previous taxation year from a 
business carried on in Canada by the partnership, 
or 


(ii) where any part of its ordinary business carried 
on in Canada was the lending of money, in respect 
of a loan made by the partnership in the ordinary 
course of that part of its business, and 


(g) an amount equal to the allowable liquid assets of 
‘the partnership at the end of the fiscal period, 


exceeds the aggregate of 


(h) an amount equal to the aggregate of each amount 
deducted by the partnership under paragraph 20(1)(), 
(1.1) or (n) or subsection 64(1), (1.1) or (1.2) of the 
Act in computing its income for the fiscal period from 
a business carried on by it in Canada; 


(i) an amount equal to the aggregate of all amounts 
each of which is an amount deducted by the partner- 
ship in the fiscal period under subparagraph 
40(1)(a)(ii) or 44(1)(e)(i11) of the Act in respect of a 
debt referred to in paragraph (d); 


(j) an amount equal to the aggregate of each amount 
owing by the partnership at the end of the fiscal period 
on account of 


(i) the purchase price of property that is referred to 
in paragraph (a), (b) or (e) or that would be so re- 
ferred to but for the fact that it has been disposed 
of before the end of the fiscal period, 


(ii) Canadian exploration and development ex- 
penses, Canadian exploration expense, Canadian 
development expense or Canadian oil and gas pro- 
perty expense, within the meanings assigned by 
paragraphs 66(15)(b) [66(15)“Canadian explora- 
tion and development expenses”], 66.1(6)(a) 
[66.1(6)“Canadian exploration expense”] and 
66.2(5)(a) [66.2(5)“Canadian development ex- 
pense”] and 66.4(5)(a) [66.4(5)“Canadian oil and 
gas property expense”’| of the Act, respectively, 


Reg. 
S. 808(6)(a)(ii)(A) 


Proposed Amendment — Reg. 
808(5)(j)(ii) 


Gy Canadian exploration and development ex- 
penses, Canadian exploration expense, Canadian 
development expense or Canadian oil and gas 
: _ property expense, 
‘Application’ The February 13, 2003 draft veret cies bank 
branches), subsec. T?), (pre-published in the Canada Gazette, Part I, 


February S 2003), will amend subpara. 808(5)(j)(ii) to read as above, 
in force on the day on which this Regulation i is registered. 


Regulatory Impact anpleie: Statement: See under Reg. 


808(2)(d)-(d.2) above. _ 


(iii) an eligible capital expenditure made or in- 
curred by the partnership before the end of the fis- 
cal period in respect of a business carried on by it 
in Canada, or 


(iv) any other outlay or expense made or incurred 
by the partnership to the extent that it was deducted 
in computing its income for the fiscal period or for 
a previous fiscal period, or in computing the in- 
come of a member of the partnership for a previous 
taxation year, from a business carried on in Canada 
by the partnership; and 


(k) an amount equal to the aggregate of all amounts 
each of which is an amount equal to that proportion of 
the amount owing (other than an amount owing on ac- 
count of an outlay or expense referred to in paragraph 
(j)) by the partnership at the end of the fiscal period on 
account of an obligation outstanding at any time in the 
period in respect of which interest is stipulated to be 
payable by it that 


(1) the interest paid or payable on the obligation by 
the partnership in respect of the fiscal period that is 
deductible, or would be deductible but for subsec- 
tion 18(2) or (3.1) or section 21 of the Act, in com- 
puting its income for the fiscal period from a busi- 
ness carried on by it in Canada, 


is of 
(11) the interest paid or payable on the obligation by 
the partnership in respect of the fiscal period. 
History: Para. 808(5)(h) substituted by P.C. 1990-2779, subsec. 2(3), De- 


cember 20, 1990, Canada Gazette, Part I, January 16, 1991, applicable to 
taxation years commencing after June 17, 1987 that end after 1987. 
Para. 808(5)(c) amended by P.C. 1990-754, subsec. 1(2), April 26, 1990, 
Canada Gazette, Part Il, May 9, 1990, applicable in respect of fiscal peri- 
ods commencing after 1987. 

Para. 808(5)() and subpara. 808(5)(k)(G), substituted by P.C. 1984-3789, 
subsecs. 4(4), (5), November 29, 1984, Canada Gazette, Part 11, December 
12, 1984, effective as to subpara. (k)(i) commencing January 1, 1982. 


Para. 808(5)(h), subpara. 808(5)(j)(ii) substituted by P.C. 1981-2208, sub- 
secs. 2(5), (6), August 19, 1981, Canada Gazette, Part Il, September 9, 
1981, applicable to taxation years ending after December 11, 1979. 


(6) [“Allowable liquid assets ...” of partner- 
ship] — For the purposes of paragraph (5)(g), the “al- 
lowable liquid assets of the partnership at the end of the 
fiscal period” is an amount equal to the lesser of 


(a) the aggregate of 


(i) the amount of Canadian currency owned by the 
partnership at the end of that fiscal period, 


(11) the balance standing to the credit of the partner- 
ship at the end of that fiscal period as or on account 
of amounts deposited with a branch or other office 
in Canada of 


(A) a bank, 
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(B) a corporation licensed or otherwise author- 
ized under the laws of Canada or a province to 
carry on in Canada the business of offering to 
the public its services as trustee, or 


(C) a credit union, and 


(111) an amount equal to the aggregate of the cost 
amount to the partnership at the end of that fiscal 
period of each bond, debenture, bill, note, mort- 
gage, hypothec or similar obligation that was not 
described in the partnership’s inventory in respect 
of a business carried on by it in Canada (other than 
a debt referred to in paragraph (5)(d) or (f) or a 
debt the amount of which was deducted under par- 
agraph 20(1)(p) of the Act in computing the part- 
nership’s income for the fiscal period), that was is- 
sued by a person resident in Canada with whom all 
the members of the partnership were dealing at 
arm’s length and that matures within one year after 
the date on which it was acquired by the partner- 
ship; and 


to ane extent that those binduats 
as ahaa of il i ap sae from cai 


ada” ‘includes a corporation’ s “allo wab liquid 
share of the “allowable liquid assets” of a pat 
the corporation is a member. The amendmer 
808(6)(a) clarifies that the allowable liquid ass 
ship do not include amounts that were not ei 


or intended for the use of its business carried on ‘ 


(b) an amount equal, to “3 of the quotient obtained by 
dividing 


(i) the aggregate of all amounts that would other- 
wise be determined under subparagraphs (a)(i), (ii) 
and (iii) if the references therein to “at the end of 
that fiscal period” were read as references to “at 
the end of each month in that fiscal period”, 


by 
(ii) the number of months in that fiscal period: 


History: Cl. 808(6)(a)(ii)(A) amended by P.C. 1994-1817, para. 47(b), 
November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


(7) [Partnerships] — Subsections (4) to (6) shall be 
read and construed as if each of the assumptions in 
paragraphs 96(1)(a) to (g) of the Act were made. 


Proposed Addition — Reg. 808(8) 


(8) [Allowance of authorized foreign bank] — For 
the purpose of paragraph 219(1)() of the Act, the allow- 
ance of an authorized foreign bank for a taxation year in 
respect of its investment in property in Canada is pre- 
scribed to be the amount, if any, by which 


(a) the average of all amounts, each of which is the 
amount for a calculation period (within the meaning 


nancial statements” — ITA 20.2(1); 


Income Tax Regulations 


assigned by subsection 20.2 
_ bank for the year that i is. the oe 


the fect Dein ihe, 


February 15, 2003), will add su Beer 


1999. 


808(1) compass the alow anes for investment rh pr y 
all poprerden prporations. This Subsection Is | r 


suo foreign bank. 
Definitions [Reg. 808]: 


“allowable capital loss” — ITA 38(b), 248(1); 
“allowable liquid assets of the corporation at the end of the year” — Reg. 


808(3); “allowable liquid assets of the partnership at the end of the fiscal 
period” — Reg. 808(6);, “amount” — ITA 248(1); “amount taxable” — 
ITA. 123(1); “arm’s length” — ITA 251(1); “authorized foreign bank” — 
ITA 248(1); “bank” —ITA 248(1), Interpretation Act 35(1); “branch fi- 
“business” —ITA 248(1); “calcula- 
tion Period” —ITA 20.2(1); “Canada” —ITA 255, Interpretation Act 
35(1); ogeaaeces banking business” {FTA 248(1); “Canadian develop- 
ment expense” — ITA 66.2(5), 248(1); “Canadian exploration and devel- 
opment expenses” —ITA 66(15), 248(1); “Canadian exploration ex- 
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pense” —ITA 66.1(6), 248(1); “Canadian oil and gas property 
expense” —ITA 66.4(5), 248(1); “corporation” —ITA 248(1), Interpre- 
tation Act 35(1); “cost amount”, “credit union” — ITA 248(1); “cumula- 
tive eligible capital” — ITA 14(5), 248(1); “depreciable property” — ITA 
13(21), 248(1); “disposed” — ITA 248(1)“disposition”; “disposition” — 
ITA 248(1); “eligible capital expenditure’ — ITA 14(5), 248(1); “fiscal 
period” — ITA 249.1; “inventory” — ITA 248(1); “month” — Interpreta- 
tion Act 35(1); “office’—ITA 248(1); “Part I liability” — Reg. 
808(2)(n)(i); 5. “person”, “prescribed”, “‘property” —ITA 248(1); “prov- 
ince’ — Interpretation Act 35(1); “provincial tax — liability” — Reg. 
808(2)(0)(i); “qualified investment in property in Canada at the end of the 
fiscal period” — Reg. 808(5); “qualified investment in property in Canada 
at the end of the year” — Reg. 808(2), (4); “resident in Canada” — ITA 
250; “share”, “taxable Canadian property” — ITA 248(1); “taxable capital 
gain” —ITA 38(a), 248(1); “taxable income earned in Canada” — ITA 
248(1); “taxation year” —ITA 249. 


Interpretation Bulletins [Reg. 808]: IT-137R3: Additional tax on 
certain corporations carrying on business in Canada. 


809. Reduction of certain amounts to be deducted 
or withheld — (1) Subject. to subsection (2), where a 
non-resident person (in this section referred to as the 
“payee’’) has filed with the Minister the payee’s required 
statement for the year, the amount otherwise required by 
subsections 215(1). to (3) of the Act to be deducted or 
withheld from any qualifying payment paid or credited by 
a person resident in Canada (in this section referred to as 
the “payer’’) to the payee in the year and after the required 
statement for the year was so filed is hereby reduced by 
the amount determined in accordance with the following 
rules: 


(a) determine the amount by which 


(1) the amount that would, if the payee does not 
make an election in respect of the year under sec- 
tion 217 of the Act, be the tax payable by the payee 
under Part XIII of the Act on the aggregate of the 
amounts estimated by him in his required statement 
for the year pursuant to paragraph (a) of the defini- 
tion “required statement” in subsection (4), 


exceeds 


(ii) the amount that would, if the payee makes the 
election referred to in subparagraph (1), be the tax 
payable (on the assumption that no portion of the 
payee’s income for the year was income earned in 
the year in a province) by the payee under Part I of 
the Act on his estimated taxable income calculated 
by him in his required statement for the year pursu- 
ant to paragraph (b) of the definition “required 
statement” in subsection (4), 


(b) determine the percentage that the amount deter- 
mined under paragraph (a) is of the aggregate of the 
amounts estimated by him in his required statement 
for the year pursuant to paragraph (a) of the definition 
“required statement” in subsection (4), 


(c) where the determination of a percentage under par- 
agraph (b) results in a fraction, disregard the fraction 
for the purposes of paragraph (d), 


(d) multiply the percentage determined under para- 
graph (b) by the amount of the qualifying payment, 


and the product obtained under paragraph (d) is the 
amount by which the amount required to be deducted or 
withheld is reduced. 

Forms: NRS: Application by a non-resident of Canada for a reduction in 
the amount of non-resident tax required to be withheld; NR7-R: Applica- 
tion for refund. of non-resident tax withheld. 


(2) Subsection (1) does not apply to reduce the amount to 
be deducted or withheld from a qualifying payment if, af- 
ter the qualifying payment has been paid or credited by 


Reg. 
S. 810(1)(b) 


the payer, the aggregate of all qualifying payments that 
the payer has paid or credited to the payee in the year 
would exceed the amount estimated, in respect of that 
payer, by the payee in his required statement for the year 
pursuant to paragraph (a) of the definition “required state- 
ment” in subsection (4). | 


(3) Where a payee has filed with the Minister a written 
notice indicating that certain information or estimates in 
the payee’s required statement for the year are incorrect 
and setting out the correct information or estimates that 
should be substituted therefor or where the Minister is 
satisfied that certain information or estimates in a payee’s 
required statement for the year are incorrect.and that the 
Minister has the correct information or estimates. that 
should be substituted therefor, for the purposes of making 
the calculations in subsection (1) with respect to any qual- 
ifying payment paid or credited to the payee after the time 
when he has filed that notice or after the time when the 
Minister is so satisfied, as the case may be, the incorrect 
information or estimates shall be disregarded and the re- 
quired statement for the year shall be deemed to contain 
only the correct information or estimates. 


(4) In this section, 


“qualifying payment” in relation to a non-resident per- 
son means any amount | | 


(a) paid or credited, or to be paid or credited, to him 
as, on account or in lieu of payment of, or in satisfac- 
tion of, any amount described in paragraph 212(1)(f) 
or (h) or in any of paragraphs 212(1)(j),:(k), (1), (m) or 
(q) of the Act, and 


(b) on which tax under Part. XIII of the Act is, or 
would be, but for an election by him under section 217 
of the Act, payable by him; 


“required statement” of a payee for a taxation year 
means a written statement signed by him that contains, in 
respect of the payee, 


(a) the name and address of each payer of a qualifying 
payment in the year and, in respect of each such payer, 
an estimate by the payee of the aggregate of such qual- 
ifying payments, and 


(b) a calculation by him of his estimated taxable in- 
come earned in Canada for the year, on the assumption 
that he makes the election in respect of the year under 
section 217 of the Act, and such information as may 
be necessary for the purpose of estimating such 
income. 
History: Para. (a) of “qualifying payment” substituted by P.C. 1981- 
2208, s. 3, August 19, 1981, Canada Gazette, Part Il, September 9, 1981, 
applicable with respect to payments made after 1979. 
Definitions [Reg. 809]: “amount”, “Minister”, “non-resident” — ITA 
248(1); “payee”, “payer” — Reg. 809(1); “person” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1); “qualifying payment”, “required state- 
ment” — Reg. 809(4); “resident in Canada” —ITA 250; “taxable in- 
come” — ITA 248(1); “taxable income ‘earned in Canada” — ITA 248(1); 
“taxation year’ — ITA 249; “written” — Interpretation — Act 
35(1)“writing”. 


810. Excluded property of non-resident per- 
sons — (1) For the purposes of paragraph 116(6)(e) of 
the Act, any property that is 


(a) property of a non-resident insurer that is a qualified 
insurance corporation, 


(b) an option in respect of property referred to in any 
of paragraphs 116(6)(a) to (d) of the Act and para- 
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graph (a) whether or not such property is in existence, 
or 


(c) an interest in property referred to in paragraph 
116(6)(a), (c) or (d) of the Act or paragraph (a) or (b), 


is prescribed to be excluded property. 


(2) For the purposes of this section, a non-resident insurer 
is a “qualified insurance corporation” throughout the pe- 
riod during which it 


(a) was licensed or otherwise authorized under the 
laws of Canada or a province to carry on an insurance 
business in Canada; and 


(b) carried on an insurance business, within the mean- 
ing of subsection 138(1) of the Act, in Cariadat 


Proposed Repeal — Reg. 810 


Application The February 13, 2003 draft regulations (fore 
branches), s. 8, (pre-published in the Canada Gazette, Part I, 
15, 2003), will repeal s. 810, applicable after June 27, 1999. 
Regulatory Impact Analysis Statement: Section 810 of — 
the Regulations prescribes the meaning of excluded prope Ly 
certain non-resident insurers for the purposes of paragrapl 


116(6)(e) of the Act. This section is repealed, as the substance : : 
of this section has been nein | in eee sees of th c 


Act. 


Definitions [Reg. 810]: “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act sed: “Insurance ee “insurer”, “non- 
resident’, “prescribed”, “property” —ITA 248(1); 


“province” — Inter- 
pretation Act 35(1); “qualified insurance corporation” — Reg. 810(2). 


PART IX — [REPEALED] 


History: Part IX repealed by P.C. 2002-2169, s. 13, December 12, 2002, 
Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Paras. 900(2)(f), 900(15)(f), amended by P.C. 1994-1817, s. 48, Novem- 
ber 1, 1994, Canada Gazette, Part II, November 30, 1994. 


Paras. 900(2)(a), (b) and (d.1), (Sa), (6)(a) and (b), (8)(a), (10)(a), (b), 
(12)(a), (13)(a), (b), subsec. 900(14), amended, by P.C. 1994-1132, s. 1, 
July 4, 1994, Canada Gazette, Part I, July 27, 1994. 


Subsecs. 900(7), (15)-(18) added by the said P.C. 1994-1132, subsecs. 
1(5), (12). 


Paras. 900(11)(a) to (c) substituted for paras. (a) to (d) by the said P.C. 
1994-1132, subsec. 1(8). 


Paras. 900(2)(b), (3)(b), (4)(a), (6)(b), (8)(a), (10)(b), (13)(b), and subpara. 
(2)G) amended, (2)(1.1), added, by P.C. 1993-1043, s..1, May 25, 1993, 
Canada Gazette, Part I, June 16, 1993. 


Former subsec. 900(7) revoked by the said P.C. 1993-1043, subsec. 1(6). 


Paras. 900(2)(b), (d), (d.1), (3)(b), (4)(b), subsecs. 900(5), (11), that por- 
tion of subsec. 900(6) preceding para. (a), and para. (b), paras. 900(7)(a), 
(e), (8)(a), (10)(b), (c), amended by P.C. 1992-290, s. 1, February 20, 
1992, Canada Gazette, Part Il, March 11, 1992. 


That portion of subsec. 900(9) preceding para. (b) amended and para. (d) 
added by the said P.C. 1992-290, subsecs. 1(11), (12). 


That portion of subsec. 900(12) preceding para. (b) amended by the said 
P.C. 1992-290, subsec. 1(15). 


That portion of subsec. 900(13) preceding para. (a) amended by the said 
P.C. 1992-290, subsec. 1(16). 


Subsec. 900(14) substituted for subsecs. (14) to (16) by the said P.C. 
1992-290, subsec. 1(17). 


Paras. 900(7)(c), (9)(b) amended by P.C. 1991-2540, s. 8, December 16, 
1991, Canada Gazette, Part II, January 15, 1992, applicable after 1985. 


Paras. 900(2)(b), (10)(b) amended by P.C. 1991-731, subsecs. 1(1), (2), 
April 18, 1991, Canada Gazette, Part Il, May 8, 1991. 


Paras. 900(2)(b), (10)(b) amended, paras. 900(11)(a), (a.1) transposed, and 
(a) amended, by P.C. 1991-50, subsecs. 1(1)—(3), January 17, 1991, Can- 
ada Gazette, Part Il, January 30, 1991. 


Paras. 900(2)(b), (d), (7)(b), (8)(a), (10)(b), (c), (11)(a), (12)(a) substi- 


tuted, (11)(a.1), (12)(a.1) added, by P.C. 1989-1257, s. 1, June 29, 1989, 
Canada Gazette, Part Il, July 19, 1989. 


Income Tax Regulations 


That portion of subsec. 900(3) preceding para. (a) substituted by the said 
P.C. 1989-1257, subsec. 1(3). 


Subsecs. 900(5), (14) substituted by the said P.C. 1989-1257, subsecs. 
1(4), (10). 

Paras. 900(2)(b), (d), (d.1), (10)(b), (12)(a), and subsec. 900(14) substi- 
tuted by P.C. 1988-590, subsecs. 1(1)-(5), March 30, 1988, Canada Ga- 
zette, Part I, April 27, 1988. 


Paras. 900(2)(b), (d), (d.1), (f) to (h) substituted, (i), (Gj) added, by P.C. 
1987-1477, subsecs. 1(1) to (3), July 30, 1987, Canada Gazette, Part II, 
August 19, 1987. 


Subsecs. 900(3), (8), (11) substituted by the said P.C. 1987-1477, subsecs. 
1(4), (10), (14). 


Para. 900(6)(b) substituted and (d) added by the said P.C. 1987-1477, sub- 
secs. 1(5), (6). 


All that portion of subsec. 900(7) preceding para. (c) substituted, (c.1) and 
(e) added, by the said P.C. 1987-1477, subsecs. 1(7) to (9). 


All that portion of subsec. 900(9) preceding para. (b) substituted by the 
said P.C. 1987-1477, subsec. 1(11). 


Para. 900(10)(b) substituted, (e) added, by the said P.C. 1987-1477, sub- 
secs. 1(12), (13). 


Subsecs. 900(12) to (15), former (16) added by P.C. 1987-1477, subsec. 
1(14), July 30, 1987, Canada Gazette, Part II, August 19, 1987. 


Paras. 900(2)(b), (10)(b), substituted by P.C. 1986-924, subsecs. 1(1), (4), 
April 17, 1986, Canada Gazette, Part I, April 30, 1986. 


Subsecs. 900(5), (6) substituted, subsec. 900(11) added, by the said P.C. 
1986-924, subsecs. 1(2), (3), (5). 


Paras. 900(2)(b), (d) substituted by P.C. 1985-3529, December 5, 1985, 
Canada Gazette, Part II, December 25, 1985. 


Paras. 900(2)(b), 900(10)(b), subsec. 900(5) substituted by P.C. 
1980, June 7, 1984, Canada Gazette, Part Ii, June 27, 1984. 


Paras. 900(2)(a), 900(6)(a) and (b) substituted by P.C. 1983-3188, sub- 
secs: 11). 2), October 13-1983, panade Gazette, Part Il, October 26, 
1983. 


Subsec. 900(5) substituted by P.C. 1983-3015, s. 1, September 29, 1983, 
Canada Gazette, Part Il, October 12, 1983. 


Para. 900(2)(b) substituted by P.C. 1982-2895, s. 1, September 22, 1982, 
Canada Gazette, Part Il, October 13, 1982, effective commencing Septem- 
ber 20, 1982. 


All that portion of subsec. 900(4) preceding para. (a) substituted by P.C. 
1982-2138, July 15, 1982, Canada Gazette, Part Il, July 28, 1982. 


Paras. 900(2)(b), (d), (7)(a), (9)(a) substituted, (2)(d.1) added, by P.C. 
1981-1680, subsecs. 1(1)—(4), June 18, 1981, Canada Gazette, Part I, July 
8, 1981. 


Subsec. 900(5) substituted by P.C. 1980-2949, s. 
Canada Gazette, Part II, November 12, 1980. 


Subsec. 900(11) revoked by P.C. 1980-2080, July 31, 1980, Canada Ga- 
zette, Part Il, August 13, 1980. 


Paras. 900(2)(a), (h) substituted, 900(10)(e) revoked, by P.C. 1980-541, s. 
1, February 20, 1980, Canada Gazette, Part Il, March 12, 1980. 


All that portion of subsec. 900(4) preceding para. (a) substituted, subsec. 
900(11) added, by P.C. 1979-2971, November 1, 1979, Canada Gazette, 
Part Il, November 14, 1979, effective January |, 1980. 


Part IX was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- oe 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


All that portion of subsec. 900(6) preceding para. (a) substituted by P.C. 
1978-3628, November 30, 1978, Canada Gazette, Part Il, December 13, 
1978, effective February 1, 1979. 


Subsec. 900(10) added by P.C. 1978-3118, October 12, 1978, Canada Ga- 
zette, Part II, October 25, 1978. 


Para. 900(2)(b), subsec. 900(5) substituted by P.C. 1978-2532, August 9, 
1978, Canada Gazette, Part I, August 23, 1978. 


1984- 


1, October 30, 1980, 


PART X — ELECTION IN RESPECT 
OF DECEASED TAXPAYERS 


History: Part X was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 14, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 
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Division I — Deductions Allowed 


1000. Property dispositions — (1) Any election under 
subsection 164(6) of the Act shall be made by the legal 
representative of a deceased taxpayer by filing with the 
Minister the following documents: 


(a) a letter from the legal representative specifying 


(i) the part of the one or more capital losses from 
the disposition of properties, if any, under para- 
graph 164(6)(c) of the Act, and 


(ii) the part of the amount, if any, under paragraph 
164(6)(d) of the Act 


in respect of which the election is made; 


(b) where an amount is specified under subparagraph 
(a)(i), a schedule. of the capital losses and capital gains 
referred to in paragraph 164(6)(a) of the Act; 


(c) where, an amount is specified under subparagraph 
(a)(1i), 


(i) a schedule of the amounts of undepreciated cap- 
ital cost described in paragraph 164(6)(b) of the 
Act, 


(11) a statement of the amount that, but for subsec- 
tion 164(6) of, the Act, would be the non-capital 
loss of the estate for its first taxation year, and 


(1i1) a statement of the amount that, but for subsec- 
tion 164(6) of the Act, would be the farm loss of 
the estate for its first taxation year. 


History: That portion of subsec. 1000(1) preceding para. (b) substituted, 
and paras. (d), (e) revoked, by P.C. 1988-390, s. 5, March 3, 1988, Can- 
ada Gazette, Part Il, March 16, 1988, applicable with respect to deaths 
occurring after December 31, 1984, except that the documents referred to 
in subsec. 1000(1) may be filed before September 14, 1988. 


Subpara. 1000(1)(c)(iii) added by P.C. 1985-2277, s. 1, July 24, 1985, 
Canada Gazette, Part Il, August 7, 1985, applicable to 1983 et seq. except 
that, for the purposes of subsec. 1000(2), the statement referred to in sub- 
para. 1000(1)(c)(i11) may be filed at any time before November 6, 1985. 


(2) The documents referred to in subsection (1) shall be 
filed not later than the day that is the later of 


(a) the last day provided by the Act for the filing of a 
return that the legal representative of a deceased tax- 
payer is required or has elected to file under the Act in 
respect of the income of that deceased taxpayer for the 
taxation year in which he died; and 


(b) the day the return of the income for the first taxa- 
tion year of the deceased taxpayer’s estate is required 
to be filed under paragraph 150(1)(c) of the Act. 


Definitions [Reg. 1000]: “amount” — ITA 248(1); “capital gain” — 
ITA 39(1), 248(1); “disposition” — ITA 248(1); “estate” —ITA 104(1), 
248(1); “farm loss” — ITA 111(8), 248(1); “legal representative”, “Min- 
ister’ — ITA 248(1); “non-capital loss’ — ITA 111(8), 248(1); “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1); “undepreciated capital 
cost” —ITA 13(21), 248(1). 


1001. Annual instalments — Any election by a de- 
ceased taxpayer’s legal representative under subsection 
159(5) of the Act shall be made by filing with the Min- 
ister the prescribed form on or before the day on or before 
which payment of the first of the “equal consecutive an- 
nual instalments” referred to in that subsection is required 
to be made. 

Definitions [Reg. 1001]: “legal representative”, “Minister”, “pre- 
scribed”, “taxpayer” — ITA 248(1). 

Forms: T2075: Election to defer payment of income tax, under subsec- 
tion 159(5) by a deceased taxpayer’s legal representative or trustee. 


Reg. 
S. 1100(1)(a)(xx) 


PART Xi — CAPITAL COST 
ALLOWANCES 


Related Provisions [Part XI]: ITA 20(1.1) — Definitions in ITA 
13(21) apply to regulations. 


History [Part XI]: Part XI was consolidated by the Consolidated Regula- 
tions of Canada, chapter 945, proclaimed in force August 15, 1979, by 
P.C. 1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


Interpretation Bulletins [Part XI]: IT-285R2: Capital cost allow- 
ance — general comments. 


Forms [Part X1]: T776: Statement of real estate rentals; T777: Statement 
of employment expenses; T5014: Partnership capital cost allowance 
schedule. 


DIVISION | — DEDUCTIONS ALLOWED 


1100. (1) For the purposes of paragraphs 8(1)(j) and (p) 
and 20(1)(a) of the Act, the following deductions are al- 
lowed in computing a taxpayer’s income for each taxation 
year: 


History: That portion of subsec. 1100(1) preceding para. (a) substituted 
by P.C. 1991-2272, subsec. 1(1), November 21, 1991, Canada Gazette, 
Part II, December 4, 1991, applicable to 1988 ef seq. 


(a) rates — subject to subsection (2), such amount as 
he may claim in respect of property of each of the fol- 
lowing classes in Schedule II not exceeding in respect 
of property 
(i) of Class 1, 4 per cent, 
Related Provisions: Reg. 1100(1)(zc). 
(11) of Class 2, 6 per cent, 
Related Provisions: Reg. 1101(5i) — Separate class. 
(iii) of Class 3, 5 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(iv) of Class 4, 6 per cent, 
(v) of Class 5, 10 per cent, 
(vi) of Class 6, 10 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(vil) of Class 7, 15 per cent, 
(vill) of Class 8, 20 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(ix) of -Class' 9°25" per’cent, 
(x) of Class 10, 30 per cent, 


Related Provisions: Reg. 1100(1)(m) — Additional allowance — Ca- 
nadian film or video production; Reg. 1100(1)(zc) — Additional allow- 
ance — railway expansion and modernization property; Reg. 1100(21) — 
Certified films and video tapes — limitation on CCA; Reg. 1100(21.1) — 
Non-certified films and video tapes — limitation on CCA; Reg. 1101(Sa), 
(Sk), (S5k.1) — Separate classes for telecommunications spacecraft, certi- 
fied productions and Canadian film or video productions. 


(x.1) of Class 10.1, 30 per cent, 
Related Provisions: Reg. 1101(1af) — Separate class. 


CXtr Ont asset 2) pee Cone. 
(x11) of Class 12, 100 per cent, 
Related Provisions: Reg. 1100(1)(1), 1100(21), (21.1), (22). 

(xiil) of Class 16, 40 per cent, 
(xiv) of Class 17, 8 per cent, 
(xv) of Class 18, 60 per cent, 
(xvi) of Class 22, 50 per cent, 
(xvii) of Class 23, 100 per cent, 
(xviii) of Class 25, 100 per cent, 
(xix) of Class 26, 5 per cent, 
(xx) of Class 28, 30 per cent, 
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Related Provisions: Reg. 1100(1)(w), 1100(1)(zc)(a)(H). 
(xxi) of Class.30, 40 per cent, 

Related Provisions: Reg. 1101(S5a) — Separate class. 
(xxil) of Class 31, 5 per cent, 

Related Provisions: Reg. 1101(5b) — Separate class. 


(xxill) of Class 32, 10 per cent, 
Related Provisions: Reg. 1101(5b) — Separate class. 
(xxiv) of Class 33, 15 per cent, 


(xxv) of Class 35, 7 per cent, 
Related Provisions: Reg. 1100(1)(zc). 


(xxvi) of Class 37, 15 per cent, 


(xxvii) of Class 41, 25 per cent, 
Related Provisions: Reg. 1100(1)(y), (ya). 


(xxvii) of Class 42, 12 per cent, 
(xxix) of Class 43, 30 per cent, 
(xxix.1) of Class 43.1, 30 per cent, and 
(xxx) of Class 44, 25 per cent, 


of the undepreciated capital cost to him as of the end 
of the taxation year (before making any deduction 
under this subsection for the taxation year) of property 
of the class; 


Related Provisions [Reg. 1100(1)(a)]: Reg. 1100(2) — Half-year 
rule; 1100(3) — Short taxation year; Reg. 1700 — CCA rates for farming 
or fishing property acquired before 1972. See also list at end of Reg. 
1100(1). 


History: Subpara. 1100(1)(a)(xxix.1) added by P.C. 1997-1033, subsec. 
1(1), July 25, 1997, Canada Gazette, Part II, August 20, 1997, applicable 
after February 21, 1994. 


Subpara. 1100(1)(a)(xxx) added by P.C. 1994-231, subsec. 1(1), February 
10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to pro- 
perty acquired after April 26, 1993. 


Subpara. 1100(1)(a)(xxix) added by P.C. 1994-230, s. 1, February 10, 
1994, Canada Gazette, Part Il, February 23, 1994, applicable to property 
acquired after February 25, 1992. 


Subpara. 1100(1)(a)(xxviii) added by P.C. 1994-139, subsec. 2(1), January 
27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to. pro- 
perty acquired by a taxpayer after December 23, 1991, other than property 
acquired pursuant to an agreement in writing entered-into by the taxpayer 
before December 24, 1991, except that where the taxpayer So elects in a 
letter filed with the Minister of National Revenue before August 9, 1994, 
or in a letter that is attached to the taxpayer’s return of income for the 
taxpayer’s first taxation year ending after December 23, 1991, then sub- 
para. 1100(1)(a)(xxviii) applies to property acquired by the taxpayer after 
the beginning of that year. 


Subpara. 1100(1)(a)(x.1) added by the said P.C. 1991-2272, subsec. 1(2), 
applicable to taxation years and fiscal periods commencing after June 17, 
1987 that end after 1987. 


Subpara. 1100(1)(a)(xxvii) added by P.C. 1989-2464, subsec. 1(1), De- 
cember 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable to 
1988 et seq. 


That portion of para. 1 100(1)(a) preceding subpara. (i) substituted by P.C. 
1983-1083, subsec. 1(1), April 14, 1983, Canada Gazette, Part I, April 
27, 1983, applicable in respect of property (other than property described 
in Class 31 of Schedule II or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in 
the said Class 31 acquired or disposed of after 1981 and property de- 
scribed in paragraph (n) of the said Class 12 acquired or disposed of after 
1982. 


Subpara. 1100(1)(a)(xxvi) added by P.C. 1982-599, subsec. 1(1), February 
25, 1982, Canada Gazette, Part Il, March 10, 1982. 


Subpara. 1100(1)(a)(xix) substituted by P.C. 1979-1488, subsec. 1(1), 
May 17, 1979, Canada Gazette, Part II, June 13, 1979. 


That portion of para. 1100(1)(a) following subpara. (xxv) substituted by 
P.C. 1978-1315, subsec. 3(1), April 20, 1978, Canada Gazette, Part II, 
May 10, 1978. 


Interpretation Bulletins [Reg. 1100(1)(a)]: IT-285R2: CCA — Gen- 
eral comments; IT-521R: Motor vehicle expenses claimed by self-em- 
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ployed: individuals; IT-522R:. Vehicle, 


employees. 
Information Circulars [Reg. 4100(1)(a)}: 84-1: Revision of capital 
cost allowance claims and other permissive deductions. 


travel and sales expenses of 


(b) Class 13 — such amount as the taxpayer may 
claim in respect of the capital cost to the taxpayer of 
property of Class 13 in Schedule I, not exceeding 


(i) where the capital cost of the property, other than 
property described in subparagraph (2)(a)(v), (vi) 
or (vil), was incurred in the taxation year and after 
November 12, 1981, 50 per cent of the amount for 
the year calculated in accordance with Schedule 
Ill, and | 


(11) in any other case, the amount for the year cal- 
~ culated in accordance with Schedule III, 


and, for the purposes of this paragraph and Schedule 
III, the capital cost to a taxpayer of a property shall be 
deemed to have been incurred at the time at which the 
property became available for use by the taxpayer; 


Related Provisions: Reg. 1102(4), (5) — Improvements or alterations 
to leased properties; Reg. 1700(4) — Property of a farmer owned since 
before 1972. 


History: Para. 1100(1)(b) substituted by P.C. 1994-139, subsec. 2(2), Jan- 
uary 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 
property acquired after 1989. 


Subpara. 1100(1)(b)(i) amended by P.C. 1991-465, subsec. 1(1), March 
14, 1991, Canada Gazette, Part II, March 27, 1991, applicable in respect 
of taxation years ending after April 26, 1989. 


Para. 1100(1)(b) substituted by P.C. 1983-1083, subsec. 1(2), April 14, 
1983, Canada Gazette, Part II, April 27, 1983, applicable in respect of 
property (other than property described in Class 31 of Schedule II or para- 
graph (n) of Class 12 of that schedule) acquired or disposed of after No- 
vember 12, 1981, property described in the said Class 31 acquired or dis- 
posed of after 1981 and property described in paragraph (n) of the said 
Class 12 acquired or disposed of after 1982. 


Interpretation Bulletins: IT-324: CCA — Emphyteutic 
(archived); IT-464R: CCA — Leasehold interests. 


lease 


(c) Class 14 — such amount as he may claim in re- 
spect of property of Class 14 in Schedule II not ex- 
ceeding the lesser of 


(i) the aggregate of the amounts for the year ob- 
tained by apportioning the capital cost to him of 
each property over the life of the property remain- 
ing at the time the cost was incurred, and 


(11) the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduc- 
tion under this subsection for the taxation year) of 
property of the class; 

Related Provisions: Reg. 1100(1)(a)(xxx) — 25% CCA rate for certain 


patents; Reg. 1100(3) — Short taxation year rule does not eee to Reg. 
1100(1)(c); Reg. 1100(9) — Patents. 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expen- 
diture; IT-477: CCA — Patents, franchises, concessions and licences. 


(d) in lieu of double depreciation — such addi- 
tional amount as he may claim not exceeding in the 
case of property described in each of the classes in 
Schedule II, the lesser of 


(i) one-half the amount that would have been al- 
lowed to him in respect of property of that class 
under subparagraph 6(n)(ii) of the Income War Tax 
Act if that Act were applicable to the taxation year, 
and 


(i1) the undepreciated capital cost to him:as of the 
end of the taxation year (before making any deduc- 
tion under this paragraph for the taxation year) of 
property of the class; 
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(ce) timber limits and cutting rights — such 
amount as he may claim not exceeding the amount 
calculated in accordance with Schedule VI in respect 
of the capital cost to him of a property, other than a 
timber resource property, that is a timber limit or a 
right to cut timber from a limit; 

Related Provisions: Reg. | 100(3) — Short taxation year rule does not 

apply to Reg. 1100(1)(e); Reg. 1101(3) — Separate class; Reg. 5202“cost 


of capital”(a), 5204“cost of capital’”(a) — Manufacturing and processing 
credit. 


Interpretation Bulletins: IT-481: Timber resource property and timber 
limits. 
(f) Class 15 — such amount as he may claim not ex- 
ceeding the amount calculated in accordance with 
Schedule IV, in respect of the capital cost to him of 
property of Class 15 in Schedule. I]; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not 
apply to Reg. 1100(1)(f); Reg. 1102(7) — River improvements; Reg. 
1102(17) — Recreational property; Reg. 5202“cost of capital’(a), 
5204*cost of capital”(a) — Manufacturing and processing credit. 


(g) industrial mineral mines — such amount as he 
may claim not exceeding the amount calculated in ac- 
cordance with Schedule V in respect of the capital cost 
to him of a property that is an industrial mineral mine 
or a right to remove industrial minerals from an indus- 
trial mineral mine; 
Related Provisions: Reg. !100(3) — Short taxation year rule does not 
apply to Reg. 1100(1)(g); Reg. 1101(4) — Separate class; Reg. 1104(3) — 
“Industrial mineral mine”; Reg. 3900(2)“income derived from mining op- 
erations” — Deduction for mining taxes on income; Reg. 5202‘cost of 
capital’(a), 5204“cost of capital’(a) — Manufacturing and processing 
credit. 
Interpretation Bulletins: IT-423: Sale of sand, gravel or top soil 
(archived); IT-492: Industrial mineral mines. 


(h) [Revoked] 


History: Para. 1100(1)(h) and heading revoked by P.C. 1978-1315, sub- 
sec. 3(2), April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 


(i) additional allowances — fishing vessels — 
such additional amount as he may claim in the case of 
property of a separate class prescribed by subsection 
1101(2) not exceeding the lesser of 


(1) the amount by which the depreciation that could 
have been taken on the property, if the Orders in 
Council referred to in that subsection were applica- 
ble to the taxation year, exceeds the amount al- 
lowed under paragraph (a) in respect of the pro- 
perty, and 


(ii) the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduc- 
tion under this paragraph for the taxation year) of 
property of the class; 


interpretation Bulletins: IT-267R2: CCA — vessels. 
(j), (k) [Repealed] 


History [Reg. 1100(1)(j), (k)]: Paras. 1100(1)G), (k) repealed by P.C. 
1995-775, subsec, 1(1), May 16, 1995, Canada Gazette, Part Il, May 31, 
1995, applicable to property acquired on or after May 31, 1995. 


(1) additional allowances — certified produc- 
tions — such additional amount as he may claim in 
respect of property for which a separate class is pre- 
scribed by subsection 1101(5k) not exceeding the 
lesser of 


(i) the aggregate of his income for the year from 
that property and from property described in para- 
graph (n) of Class 12 in Schedule II, determined 
before making any deduction under this paragraph, 
and 


Reg. 
S. 1100(1)(n) 


(ii) the undepreciated capital cost to him of pro- 
perty of that separate class as of the end of the year 
before making any deduction under this paragraph 
for the year; 


_ Proposed Amendment — Reg. 1100(1)(1) 


Federal budget, Supplementary Information, February 
27, 1995: The elements of the existing film tax incentive to be 
eliminated for films acquired after 1995 (and films acquired in 
1995 in Nyse of dines — new credit is claimed) include the 
following: . yO. 


i + eligibility of Canadian certified pntioas for an additional 
CCA (up to income from aroma certified productions) i in 
Income Tax Ravin mn 1 oe) 


Related Provisions: Reg. | 100(3) — Short taxation year rule does not 
apply to Reg. 1100(1)(1). 


History: Para. 1100(1)(1) added by P.C. 1988-2795, subsec. 1(1), Decem- 
ber 22, 1988, Canada Gazette, Part Il, January 18, 1989, applicable in 
respect of property acquired after 1987. 


Former para. 1100(1)(1) and heading revoked by P.C. 1978-1315, subsec. 
3(3), April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 


(m) [Revoked] 


History: Para. 1100(1)(m) and heading revoked by P.C. 1978-1315, sub- 
sec. ee April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 


- Proposed Addition — Reg. 1100(1)(m) 


omy additional allowance — Canadian film or 
vi such additional amount as 
the taxpayer claim pect of property for which 
a separate class is prescribed by ‘subsection 
oe 1) not exceeding the lesser of 


(i) the taxpayer’s income for the year from the 
_ property, determined before Howiats any deduc- 
tion under this paragraph, and 
(ii) the undepreciated capital cost to the taxpayer 
of the property of that separate class at the end of 
the year (before making any deduction under this 
| ie for the — — 


Apsliccilon The: December 12, 1995 draft es (Canadian film 
tax credit), subsec. 1(1), will add pera. 1100(1)(m), applicable to 1995 et 
seq. 

Federal budget, Supplementary Information, February 
27, 1995: The elements of the existing film tax incentive to be 
eliminated for films acquired after 1995 (and films acquired in 
1995 in cet: of which the new credit is claimed) include the 
following: . 


° eligibility of Canadian certified productions for an addi- 
tional CCA (up to income from Canadian certified produc- 
tions) in Income Tax Regulation 1100(1)()); . 


(n) Class 19 — where the taxpayer is a corporation 
that had a degree of Canadian ownership in the taxa- 
tion year, or is an individual who was resident in Can- 
ada in the taxation year for not less than 183 days, 
such amount as he may claim in respect of property of 
Class 19 in Schedule II that was acquired in a particu- 
lar taxation year not exceeding the lesser of 


(i) 50 per cent of the capital cost thereof to him, 
and 


(i1) the amount by which the capital cost thereof to 
him exceeds the aggregate of the amounts deducted 
in respect thereof in computing his income for pre- 
vious taxation years, 


but the aggregate of amounts deductible for a taxation 
year in respect of property acquired in each of the par- 
ticular taxation years, under this paragraph, shall not 
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exceed the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduction 
under this subsection for the taxation year) of property 
of the class; 


Related Provisions: Reg. 1100(1)(o0). 


(0) [Class 19] — where the taxpayer is not entitled to 
make a deduction under paragraph (n) in computing 
his income for a taxation year, such amount as he may 
claim in respect of property of Class 19 in Schedule II 
not exceeding 20 per cent of the undepreciated capital 
cost to him as of the end of the taxation year (before 
making any deduction under this subsection for the 
taxation year) of property of the class; 


(p) Class 20 — such amount as he may claim in re- 
spect of property of Class 20 in Schedule II that was 
acquired in a particular taxation year not exceeding the 
lesser of 


(i) 20 per cent of the capital cost thereof to him, 
and 


(11) the amount by which the capital cost thereof to 
him exceeds the aggregate of the amounts deducted 
in respect thereof in computing his income for pre- 
vious taxation years, 


but the aggregate of amounts deductible for a taxation 
year in respect of property acquired in each of the par- 
ticular taxation years, under this paragraph, shall not 
exceed the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduction 
under this subsection for the taxation year) of property 
of the class; 


(q) Class 21 — such amount as he may claim in re- 
spect of property of Class 21 in Schedule IJ that was 
acquired in a particular taxation year not exceeding the 
lesser of 


(1) 50 per cent of the capital cost thereof to him, 
and 


(11) the amount by which the capital cost thereof to 
him exceeds the aggregate of the amounts deducted 
in respect thereof in computing his income for pre- 
vious taxation years, 


but the aggregate of amounts deductible for a taxation 
year in respect of property acquired in each of the par- 
ticular taxation years, under this paragraph, shall not 
exceed the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduction 
under this subsection for the taxation year) of property 
of the class; 


(r), (s), (sa) [Revoked] 


History: Paras. 1100(1)(r), (s), (sa) revoked by P.C. 1978-1315, subsec. 
3(4), April 20, 1978, Canada Gazette, Part II, May 10, 1978. 


(sb) additional allowances — grain storage fa- 
cilities — such additional amount as he may claim in 
respect of property included in Class 3, 6 or 8 in 
Schedule II 


(i) that is 
(A) a grain elevator situated in that part of Can- 
ada that is defined in section 2 of the Canada 
Grain Act as the “Eastern Division” the princi- 
pal use of which 
(1) is the receiving of grain directly from 
producers for storage or forwarding or both, 


(II) is the receiving and storing of grain for 
direct manufacture or processing into other 
products, or 
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(III) has been certified by the Minister of 
Agriculture to be the receiving of grain that 
has not been officially inspected or weighed, 


(B) an addition to a grain elevator described in 
clause (A), 


(C) fixed machinery installed in a grain elevator 
in respect of which, or in respect of an addition 
to which, an additional amount has been or may 
be claimed under this paragraph, 


(D) fixed machinery, designed for the purpose 
of drying grain, installed in a grain elevator de- 
scribed in clause (A), 


(E) machinery designed for the purpose of dry- 
ing grain on a farm, or 


(F) a building or other structure designed for the 
purpose of storing grain on a farm, 


(11) that was acquired by the taxpayer in the taxa- 
tion year or in one of the three immediately preced- 
ing taxation years, at a time that was after April 1, 
1972 but before. August 1, 1974, and 


(iii) that was not used for any purpose whatever 
before it was acquired by the taxpayer, 


not exceeding the lesser of 


(iv) where the property is included in Class 3, 22 
per cent of the capital cost thereof, where the pro- 
perty is included in Class 6, 20 per cent of the capi- 
tal cost thereof or where the property is included in 

Class 8, 


(A) 14 per cent of the capital cost thereof in the 
case of property referred to in clause (1)(C), (D) 
or (F), and 


(B) 14 per cent of the lesser of $15,000 and the 
capital cost thereof in the case of property de- 
scribed in clause (i)(E), and 


(v) the undepreciated capital cost to him as of the 
end of the taxation year (before making any deduc- 
tion under this paragraph for the taxation year) of 
property of the class; 


(t) Classes 24, 27, 29 and 34 — for the taxation 
year that includes November 12, 1981, such amount as 
he may claim in respect of property of each of Classes 
24, 27, 29 and 34 in Schedule II not exceeding the ag- 
gregate of 


(i) 50 per cent of the lesser of 


(A) the capital cost to him of all designated pro- 
perty of the class acquired by him in the year, 
and 


(B) the undepreciated capital cost to him of pro- 
perty of the class as of the end of the year (com- 
puted as if no amount were included in respect 
of property, other than designated property of 
the class, acquired after November 12, 1981 
and before making any deduction under this 
paragraph for the year), 


(11) the amount, if any, by which the amount deter- 
mined under clause (i)(B) in respect of the class 
exceeds the amount determined under clause (i)(A) 
in respect of the class, and 


(ii1) the lesser of 


(A) 25 per cent of the capital cost to him of all 
property, other than designated property, of the 
class acquired by him in the year, and 
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(B) the undepreciated capital cost to him of pro- 
perty of the class as of the end of the year 
(before making any deduction under this para- 
graph for the year); 


Related Provisions: Reg. 1100(24) — Specified energy property. 


(ta) [Classes 24, 27, 29 and 34] — for taxation 
years commencing after November 12, 1981, such 
amount as he may claim in respect of property of each 
of Classes 24, 27, 29 and 34 in Schedule II not ex- 
ceeding the aggregate of 


(i) the aggregate of 
(A) the lesser of 


(I) 50 per cent of the capital cost to him of 
all designated property of the class acquired 
by him in the year, and 


(II) the undepreciated capital cost to him of 
property of the class as of the end of the year 
(before making any deduction under this 
paragraph for the year and, where any of the 
property referred to in subclause (I) was ac- 
quired by virtue of a specified transaction, 
computed as if no amount were included in 
respect of property, other than designated 
property of the class acquired by him in the 
year), and 


(B) 25 per cent of the lesser of 


(1) the undepreciated capital cost to him of 
property of the class as of the end of the year 
(computed as if no amount were included in 
respect of designated property of the class 
acquired by him in the year and before mak- 
ing any deduction under this paragraph for 
the year), and 


(II) the capital cost to him of all property, 
other than designated property, of the class 
acquired by him in the year, and 


(11) the lesser of 
(A) the amount, if any, by which 


(I) the undepreciated capital cost to him of 
property of the class as of the end of the year 
(before making any deduction under this 
paragraph for the year) 


exceeds 


(II) the capital cost to him of all property of 
the class acquired by him in the year, and 


(B) an amount equal to the aggregate of 


(1) 50 per cent of the capital cost to him of 
all property of the class acquired by him in 
the immediately preceding taxation year, 
other than designated property of the class 
acquired in a specified transaction, and 


(Il) the amount, if any, by which the amount 
determined under clause (A) for the year 
with respect to the class exceeds the aggre- 
gate of 75 per cent of the capital cost to him 
of all property, other than designated pro- 
perty, of the class acquired by him in the im- 
mediately preceding taxation year and 50 
per cent of the capital cost to him of desig- 
nated property of the class acquired by him 
in the immediately preceding taxation year, 
other than designated property of the class 
acquired in a specified transaction, 


Reg. 
S. 1100(1)(v) 


and for the purposes of this paragraph and paragraph 
(t), “designated property” of a class means 


(iii) property of the class acquired by him before 
November 13, 1981, 


(iv) property deemed to be designated property of 
the class by virtue of paragraph (2.1)(g) or (2.2)(j), 
and 


(v) property described in subparagraph (2)(a)(v), 
(vi) or (vil), 


and, for the purposes of this paragraph, 


(vi) “specified transaction” means a transaction to 
which subsection 85(5), 87(1), 88(1), 97(4) or 
98(3) or (5) of the Act applies, and 


(vii) subject to paragraph (2.2)(j), a property shall 
be deemed to have been acquired by a taxpayer at 
the time at which the property became available for 
use by the taxpayer; 


Related Provisions: Reg. 1100(2.2)(j); Reg. 1100(24) — Specified en- 
ergy property. 

History: That portion of para. 1100(1)(ta) following subpara. (iv) substi- 
tuted by P.C. 1994-139, subsec. 2(3), January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to property acquired after 1989. 


Subpara. 1100(1)(ta)(v) added by P.C. 1991-465, subsec. 1(2), March 14, 
1991, Canada Gazette, Part II, March 27, 1991, applicable in respect of 
taxation years ending after April 26, 1989. 


The heading preceding para. 1100(1)(t) and para. 1100(1)(t) substituted 
and para. 1100(1)(ta) added by P.C. 1983-1083, subsec. 1(3), April 14, 
1983, Canada Gazette, Part I, April 27, 1983, applicable in respect of 
taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-336R: 
CCA — Pollution control property (archived). 


(u) [Revoked] 


History: Para. 1100(1)(u) revoked by P.C. 1978-1315, subsec. 3(5), April 
20, 1978, Canada Gazette, Part Il, May 10, 1978. - 


(v) Canadian vessels — such amount as the tax- 
payer may claim in respect of property that is 


(1) a vessel described in subsection 1101(2a), 


(ii) included in a separate prescribed class because 
of subsection 13(14) of the Act, or 


(iii) a property that has been constituted a pre- 
scribed class by subsection 24(2) of Chapter 91 of 
the Statutes of Canada, 1966-67, 


not exceeding the lesser of 


(iv) where the property, other than property de- 
scribed in subparagraph (2)(a)(v), (vi) or (vil), was 
acquired in the taxation year and after November 
12, 1981, 16 7% per cent of the capital cost thereof 
to the taxpayer and, in any other case, 33 '/ per 
cent of the capital cost thereof to the taxpayer, and 


(v) the undepreciated capital cost to the taxpayer as 
of the end of the taxation year (before making any 
deduction under this paragraph for the taxation 
year) of property of the class, 


and, for the purposes of subparagraph (iv), a property 

shall be deemed to have been acquired by a taxpayer 

at the time at which the property became available for 

use by the taxpayer for the purposes of the Act; 
History: Para. 1100(1)(v) and its heading were amended by subsec. 2(4) 
of P.C. 1994-139, January 27, 1994, Canada Gazette, Part Il, February 9, 
1994, the heading and subpara. (i) applicable with respect to property ac- 
quired after July 13, 1990, the rest applicable with respect to property ac- 
quired after 1989. 
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Subpara. 1100(1)(v)(iv) amended by P.C. 1991-465, subsec. 1(3), March 
14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable in respect 
of taxation years ending after April 26, 1989. 


All that portion of para. 1100(1)(v) preceding subpara. (v) substituted by 
P.C. 1983-1083, subsec. 1(4), April 14, 1983, Canada Gazette, Part II, 
April 27, 1983, applicable in respect of property (other than property de- 
scribed in Class 31 of Schedule IL or paragraph (n) of Class 12 of that 
schedule) acquired or disposed of after November 12, 1981, property de- 
scribed in the said Class 31 acquired or disposed of after 1981 and pro- 
perty described in paragraph (n) of the said Class 12 acquired or disposed 
of after 1982. 


Interpretation Bulletins: IT-267R2: CCA — Vessels. 
Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


(va) additional allowances — offshore drilling 
vessels — such additional amount as he may claim 
in respect of property for which a separate class 1s pre- 
scribed by subsection 1101(2b) not exceeding 15 per 
cent of the undepreciated capital cost to him of pro- 
perty of that class as of the end of the taxation year 
(before making any deduction under this subsection 
for the taxation year); 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(w) additional allowances — Class 28 — subject 
to section 1100A, such additional amount as he may 
claim in respect of property described in Class 28 ac- 
quired for the purpose of gaining or producing income 
from a mine or in respect of property acquired for the 
purpose of. gaining or producing income from a mine 
and for which a separate class is prescribed by subsec- 
tion 1101(4a), not exceeding the lesser of 


(1) the taxpayer’s income for the year from the 
mine, determined without reference to paragraph 
12(1)(z.5) of the Act and before making any de- 
duction under this paragraph, paragraph (x), (y) or 
(ya), paragraph 20(1)(v.1) of the Act, section 65, 
66, 66.1, 66.2 or 66.7 of the Act or section 29 of 
the Income Tax Application Rules, and 


Proposed Amendment [effective a. 
2007] — - Reg. 1100(1)(w)(i) 
(i) the taxpayer’s income for the - year from the 


mine, before making any deduction under this 
paragraph, paragraph (x), (y) or (ya), section 65, 


66, 66.1, 66.2 or 66.7 of the Act or section 29 of - 


the Income Tax Application Rules, and 


Application: The June 9, 2003 draft regulations Camel! reaarees, 
subsec. 1(1), will amend subpara. 1 100( 1)(w)G) to = as eae ee 
cable to taxation years that begin after 2006. 


Technical Notes: Paragraphs 1100( ee to (ya) allow. an 
accelerated capital cost allowance, up to the amount of speci- 
fied income from one or more mines, with respect to certain 
mining assets. For this purpose, a taxpayer's income is com- 
puted without reference to a taxpayer's resource allowance, Lo 
source loss or certain resource deductions. 


Paragraphs 1100 (w) to (ya) are ichics for taxation aa 
that begin after 2006, to remove the reference to paragraphs 
20(1)(v.1) (resource allowance) and 12(1)(z.5) (resource loss) 
of the Act, consequential upon the repeal of those paragraphs. 


(11) the undepreciated capital cost to him of pro- 
perty of that class as of the end of the taxation year 
(before making any deduction under this paragraph 
for the taxation year); 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not 
apply to Reg. 1100(1)(w); Reg. 1104(5), (6.1) — Income from a mine. 


History: Subpara. 1 100(1)(w)(i) amended by P.C. 1999-629, subsec. 1(1), 
April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to tax- 
ation years that begin after 1996. 


Income Tax Regulations, Part XI 


Subpara. 1100(1)(w)(@) amended. by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part IU, November 30, 1994. 


Subpara. 1100(1)(w)(i) substituted by P.C, 1989-2464, subsec. 1(2), De- 
cember 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable to 
1988 et seq. 


That portion of para. 1100(1)(w) preceding subpara. (i) thereof substituted 
by P.C. 1985-465, s. 1, February 14, 1985, Canada Gazette, Part II, March 
6, 1985. 


(x) subject to section 1100A, such additional amount 
as he may claim in respect of property acquired for the 
purpose of gaining or producing income from more 
than one mine and for which a separate class is pre- 
scribed by subsection 1101(4b), not exceeding the 
lesser of 


(i) the taxpayer’s income for the year from the 
mines, determined without reference to paragraph 
12(1)(z.5) of the Act and before making any de- 
duction under this paragraph, paragraph (ya), para- 
graph 20(1)(v.1) of the Act, section 65, 66, 66.1, 
66.2 or 66.7 of the Act or section 29 of the Income 
Tax Application Rules, and 


| Proposed a nendment ae ean 


Techuledl:Notas-:s6~ ae Haste 1100(1)(w)() above. 


(ii) the undepreciated capital cost to him of pro- 
perty of that class as of the end of the taxation year 
(before making any deduction under this paragraph 
for the taxation year); 

Related Provisions: Reg. 1100(3) — Short taxation year rule does not 


apply to Reg. 1100(1)(x); Reg. 1104(5), (6.1) —Income from a mine; 
Reg. 1104(7) — Interpretation. 


History: Subpara. 1100(1)(x)(i) amended by P.C. 1999-629, subsec. 1(2), 
April 15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to tax- 
ation years that begin after 1996. 


Subpara. 1100(1)(x)G) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Subpara. 1100(1)(x)@) substituted by P.C. 1989-2464, subdsec. 1(3), De- 
cember 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable to 
1988 et seq. 


(y) additional allowances — Class 41 — such 
additional amount as the taxpayer may claim in re- 
spect of property acquired for the purpose of gaining 
or producing income from a mine and for which a sep- 
arate class is prescribed by subsection 1101(4c), not 
exceeding the lesser of 


(1) the taxpayer’s income for the year from the 
mine, determined without reference to paragraph 
12(1)(z.5) of the Act and before making any de- 
duction under this paragraph, paragraph (x) or (ya), 
paragraph 20(1)(v.1) of the Act, section 65, 66, 
66.1, 66.2 or 66.7 of the Act or section 29 of the 
wi Tax Application Rules, and 


- Proposed Amendment [effective 
2007] — Reg. 1100(1)(y)(i) 


| 4 @) the taxpayer’s income for the year from the — 
_ mine, before making any deduction under this 
paragraph, paragraph (x) or (ya), section 65, 66, 
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66.1, 66.2 or 66.7 of the Act or es seg of the 
Income Tax Application Rules, and 
Application: The June 9, 2003 draft regulations: Gakial resources), 


subsec. 1(3), will amend subpara. 1100(1)(y)() to read as cecath sal 
cable to taxation years that begin after 2006. 4 


Technical Notes: See under Reg. 1100( Hywntiy shoves: 


(ii) the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the taxation 
year (computed without reference to subsection (2) 
and before making any deduction under this para- 
graph for the taxation year); 

Related Provisions: Reg. | 100(3) — Short taxation year rule does not 


apply to Reg. 1100(1)(y); Reg. 1104(5), (6.1) —Income from a mine; 
Reg. 1104(7) — Interpretation. 


History: Subpara. 1100(1)(y)(1) amended by P.C. 1999-629, subsec. 1(3), 
April 15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to tax- 
ation years that begin after 1996. 


Subpara. 1100(1)(y)G) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Subpara. 1100(1)(y)Gi) amended by P.C. 1992-2335, Sch. II, subsec. 1(1), 
November 19, 1992, Canada Gazette, Part Il, December 2, 1992, applica- 
ble to 1988 ef seq. 


Para. 1100(1)(y) added by P.C. 1989-2464, subsec. 1(4), December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable to 1988 et seq. 


The heading preceding para. 1100(1)(y) and para. 1100(1)(y) revoked by 
P.C. 1983-1083, subsec. 1(5), April 14, 1983, Canada Gazette, Part I, 
April 27, 1983, applicable in respect of taxation years ending after No- 
vember 12, 1981. 


(ya) [property for more than one mine] — such 
additional amount as the taxpayer may claim in re- 
spect of property acquired for the purpose of gaining 
or producing income from more than one mine and for 
which a separate class is prescribed by subsection 
1101(4d), not exceeding the lesser of 


(1) the taxpayer’s income for the year from the 
mines, determined without reference to paragraph 
12(1)(z.5) of the Act and before making any de- 
duction under this paragraph, paragraph 20(1)(v.1) 
of the Act, section 65, 66, 66.1, 66.2 or 66.7 of the 
Act or section 29 of the Income Tax Application 
Rules, and 


Proposed Amendment [effective 
2007] — Reg. 1100(1 \ya)(i). 
(i) the taxpayer’ S. income for the year from the 
mines, before making any deduction under this 
paragraph, section 65, 66, 66.1, 66.2 or 66.7 of 
the Act or section 29 of the Income Tax eae 
tion Rules, and 


Application: The June 9, 2003. draft Goulsicns eafual resources), 


subsec. 1(4), will amend subpara. 1100(1)(ya)(@) to read as above, appli- 


cable to taxation years that begin after 2006. 
Technical Notes: See under Reg. 1100(1)(w)G) above. 


(ii) the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the taxation 
year (computed without reference to subsection (2) 
and before making any deduction under this para- 
graph for the taxation year); 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not 
apply to Reg. 1100(1)(ya); Reg. 1104(5), (6.1) — Income from a mine; 
Reg. 1104(7) — Interpretation. 
History: Subpara. 1100(1)(ya)(i) amended by P.C. 1999-629, subsec. 
1(4), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable 
to taxation years that begin after 1996. 
Subpara. 1100(1)(ya)(i) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Reg. 
S. 1100(1)(z.1¢) 


Para. 1100(1)(ya) added by P.C. 1989-2464, subsec. 1(4), December 14, 

1989, Canada Gazette, Part Il, January 3, 1990, applicable to 1988 et seq. 
(z) additional allowances — railway cars — 
such additional amount as the taxpayer may claim in 
respect of property for which a separate class is pre- 
scribed by paragraph 1101(5d)(c) not exceeding eight 
per cent of the undepreciated capital cost to the tax- 
payer of property of that class as of the end of the tax- 
ation year (before making any deduction under this 
subsection for the taxation year); 

History: Para. 1100(1)(z) amended by P.C. 1991-465, subsec. 1(4), 

March 14, 1991, Canada Gazette, Part I, March 27, 1991, applicable after 

April. 26, 1989. 
(z.la) [additional allowance — railway cars] — 
such additional amount as the taxpayer may claim in 
respect of property for which a separate class is pre- 
scribed by paragraph 1101(5d)(d), (e) or (f), not ex- 
ceeding six per cent of the undepreciated capital cost 
to the taxpayer of property of that class as of the end 
of the taxation year (before making any deduction 
under this subsection for the taxation year); 

Related Provisions: Reg. 1103(2i) — Election to include Class 7(h) 

property in Class 35. 

History: Para. 1100(1)(z.la) added by P.C. 1991-465, subsec. 1(5), 

March 14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable 
(a) in respect of property acquired by a taxpayer after April 26, 1989 
for rent or lease to another person; 

*(b) to the 1990 and subsequent taxation years in respect of property 
acquired by a taxpayer before April 27, 1989 for rent or lease to an- 
other person, except that the reference to “six” in para. 1100(1)(z.1a) 
shall be read as a reference to “7 in respect of the 1990 taxation year, 
to “7 '/3” in respect of the 1991 taxation year, to “7” in respect of the 
1992 taxation year, to “6 7/s” in respect of the 1993 taxation year, and 
to “61/3” in respect of the 1994 taxation year; and 
(c) in respect of property acquired by a taxpayer after February 2, 
1990, other than 

(i) property acquired for rent or lease to another person, 
(ii) property acquired pursuant to an agreement in writing entered 
into before February 3, 1990, or 


(111) property under construction by or on behalf of the taxpayer 
before February 3, 1990. 
(z.1b) [railway property] — where throughout the 
taxation year the taxpayer was a common carrier that 
owned and operated a railway, such additional amount 
as the taxpayer may claim in respect of property for 
which a separate class is prescribed by subsection 
1101(5d.1), not exceeding three per cent of the un- 
depreciated capital cost to the taxpayer of property of 
that class as of the end of the year (before making any 
deduction under this subsection for the year); 
History: Para. 1100(1)(z.1b) added by P.C. 1994-139, subsec. 2(5), Janu- 
ary 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 
property acquired after December 6, 1991. 


Proposed Addition — Reg. 1100(1)(z.1c) 


(z.1c) [railway property] — where throughout the 
taxation year the taxpayer was a common carrier that 
owned and operated a railway, such additional 
amount as the taxpayer may claim in respect of pro- 
perty for which a separate class is prescribed by sub- 
section 1101(5d.2), not exceeding 6% of the un- 
depreciated capital cost to the taxpayer of property 
of that class as of the end of the year (before making 
any deduction under this subsection for the year); 
Application: The March 16, 2001 draft regulations (CCA), s. 1, will 
add para. (z.1c), applicable to property acquired after February 27, 2000. 
Technical Notes: New paragraph 1100(1)(z.1c) provides an 
additional 6% capital cost allowance (“CCA”) deduction for 
railway property of a common carrier that owns and operates a 
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railway and that is included in a separate Class 35 (7% CCA 
rate) because of new subsection 1101(5d.2). This additional 
CCA allowance is consequential to changes to the CCA rate 
applicable to certain railway assets more fully described below 
in the commentary to new subsection 1103(2i) and amended 
Class 7 (15% CCA rate). 


Related Provisions: Reg. 1103(2i) —Flection to include Class 10h) 
property in Class 35. 


(za) additional allowances — railway track and 
related property — such additional amount as he 
may claim in respect of property for which a separate 
class is prescribed by subsection 1101(5e) not exceed- 
ing four per cent of the undepreciated capital cost to 
him of property of that class as of the end of the taxa- 
tion year (before making any deduction under this sub- 
section for the taxation year); 

History: Para. 1100(1)(za) added by P.C. 1978-344, s. 1, February 9, 

1978, Canada Gazette, Part Il, February 22, 1978, effective after March 

31, 1977. 
(za.1) [railway track and related property] — 
where throughout the taxation year the taxpayer was a 
common carrier that owned and operated a railway, 
such additional amount as the taxpayer may claim in 
respect of property for which a separate class is pre- 
scribed by subsection 1101(5e.1), not exceeding six 
per cent of the undepreciated capital cost to the tax- 
payer of property of that class as of the end of the year 
(before making any deduction under this subsection 
for the year); 

History: Para. 1100(1)(za.1) added by P.C. 1994-139, subsec. 2(6), Janu- 


ary 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 
property acquired after December 6, 1991. 


(za.2) [trestles] — where throughout the taxation 
year the taxpayer was a common carrier that owned 
and operated a railway, such additional amount as the 
taxpayer may claim in respect of property for which a 
separate class is prescribed by subsection 1101(Se.2), 
not exceeding five per cent of the undepreciated capi- 
tal cost to the taxpayer of property of that class as of 
the end of the year (before making any deduction 
under this subsection for the year); 

History: Para. 1100(1)(za.2) added by P.C, 1994-139, subsec. 2(6), Janu- 

ary 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 

property acquired after December 6, 1991. 
(zb) [trestles] — such additional amount as he may 
claim in respect of property for which a separate class 
is prescribed by subsection 1101(5f) not exceeding 
three per cent of the undepreciated capital cost to him 
of property of that class as of the end of the taxation 
year (before making any deduction under this subsec- 
tion for the taxation year); 


History: Para. 1100(1)(zb) added by P.C. 1978-344, s. 1, February 9, 


(C) a trestle included in Class 3 in Schedule II 
that is ancillary to railway track and grading, 


(D) included in Class 6 in Schedule II by virtue 
of paragraph (j) of that Class, 


(E) machinery or equipment included in Class 8 
in Schedule I that is ancillary to 


(J) railway track and grading, or 


(I) railway. traffic control or signalling 
equipment, including switching, block sig- 
nalling, interlocking, crossing protection, 
detection, speed control or retarding equip- 
ment, but not including property that is prin- 
cipally electronic equipment or systems 
software therefor, 


(F) machinery or equipment included in Class 8 
in Schedule II that 


(1) was acquired principally for the purpose 
of maintaining or servicing, or 


(I) is ancillary to and used as part of, 
a railway locomotive or railway car, 


(G) included in Class 10 in Schedule II by vir- 
tue of subparagraph (m)(i), (41) or (111) of that 
Class, 


(H) included in Class 28 in Schedule II by vir- 
tue of subparagraph (d)(i1) of that Class (other 
than property referred to in subparagraph 
(m)(iv) of Class 10), or . 


(1) included in Class 35 in Schedule II, 


(11) that was acquired by him principally for use in 
or 1s situated in Canada, 


(i11) that was acquired by him in respect of the rail- 
way in the taxation year or in one of the four im- 
mediately preceding taxation years, at a time that 
was after April 10, 1978 but before 1988, and 


(iv) that was not used for any purpose whatever 
before it was acquired by him, 


not exceeding the lesser of 


(v) six per cent of the aggregate of the capital cost 
to him of the designated property of the class, and 


(vi) the undepreciated capital cost to him as of the 
end of the taxation year (after making all deduc- 
tions claimed by him under other provisions of this 
subsection for the taxation year but before making 
any deduction under this paragraph for the taxation 
year) of property of the class; 


1978, Canada Gazette, Part II, February 22, 1978, effective after March History: Subpara. 1100(1)(zc)(iii) substituted by P.C. 1984-2044, s. 1, 


Bao Tas June 14, 1984, Canada Gazette, Part Il, June 27, 1984. 
(Zc) additional allowances — railway Para. 1100(1)(zc) added by P.C. 1979-1488, subsec. 1(2), May 17, 1979, 
expansion and modernization property es Canada Gazette, Part I, June 13, 1979, effective from April 11, 1978. 


where the taxpayer owns and operates a railway as a 
common carrier, such additional amount as he may 
claim in respect of property of a class in Schedule II 
(in this paragraph referred to as “designated property” 
of the class) 


(1) that is 
(A) included in Class | in Schedule II by virtue 
of paragraph (h) or (i) of that Class, 


(B) a bridge, culvert, subway or tunnel included 
in Class | in Schedule II that is ancillary to rail- 
way track and grading, 
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(zd) Class 38 — such amount as the taxpayer may 
claim in respect of property of Class 38 in Schedule II 
not exceeding that percentage which is the aggregate 
of 


(1) that proportion of 40 per cent that the number of 
days in the taxation year that are in 1988 is of the 
number of days in the taxation year that are after 
1987, 


(11) that proportion of 35 per cent that the number 
of days in the taxation year that are in 1989 is of 
the number of days in the taxation year, and 
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(iii) that proportion of 30 per cent that the number 
of days in the taxation year that are after 1989 is of 
the number of days in the taxation year 


of the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the taxation year 
(before making any deduction under this paragraph for 
the taxation year); 


(ze) Class 39 — such amount as the taxpayer may 
claim in respect of property of Class 39 in Schedule II 
not exceeding that percentage which is the aggregate 


(i) that proportion of 40 per cent that the number of 
days in the taxation year that are in 1988 is of the 
number of days 1 in the taxation year that are after 
1987, 


(i1) that proportion of 35 per cent that the number 
of days in the taxation year that are in 1989 is of 
the number of days in the taxation year, 


(i11) that proportion of 30 per cent that the number 
of days in the taxation year that are in 1990 is of 
the number of days in the taxation year, and 


(iv) that proportion of 25 per cent that the number 
of days in the taxation year that are after 1990 is of 
the number of days in the taxation year 


of the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the taxation year 
(before making any deduction under this paragraph for 
the taxation year); 


Reg. 
S. 1100(1)(zh)(iv) (A) 


(ii1) acquired property included in paragraph (f) of 
Class 10 in Schedule II 


(A) in the year, 
(B) after 1997 and before November 1999, and 


(C) for the purpose of replacing property that 
was acquired before 1998 that has a material 
risk of malfunctioning because of the change of 
the calendar year to 2000 and that is described 
in paragraph (f) of Class 10, or paragraph (0) of 
Class 12, in Schedule II, 


such additional amount as the taxpayer claims in re- 
spect of all property deseribed' in subparagraph (aii) 
not exceeding the least of 


(iv) the amount, if any, by which $50,000 exceeds 
the total of 


(A) the total of all amounts each of which is an 
amount claimed by the taxpayer under this par- 
agraph for a preceding taxation year, 


(B) the total of all amounts each of which is an 
amount claimed by the taxpayer for the year or 
a preceding taxation year under paragraph (zh), 
and 


(C) the total of all amounts each of which is an 
amount claimed under this paragraph or para- 
graph (zh) by a corporation for a taxation year 
in which it was associated with the taxpayer, 


(v) 85% of the capital cost to the taxpayer of all 
property described in subparagraph (iii), and 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 


vi) the undepreciated capital cost to the taxpayer 
manufacturing and processing machinery and equipment. ty P P pay 


as of the end of the year (computed without refer- 
(zf) Class 40 — such amount as the taxpayer may ence to subsection (2) and after making all deduc- 


claim in respect of property of Class 40 in Schedule II 


not exceeding that percentage which is the aggregate 


(1) that proportion of 40 per cent that the number of 
days in the taxation year that are in 1988 is of the 
number of days in the taxation year that are after 
1987, 


(11) that proportion of 35 per cent that the number 
of days in the taxation year that are in 1989 is of 
the number of days in the: taxation year, and 


(i11) that proportion of 30 per cent that the number 
of days in the taxation year that are in 1990 is of 
the number of days in the taxation year 


tions claimed under other provisions of this subsec- 
tion for the year but before making any deduction 
under this paragraph for the year) of property in- 
cluded in Class 10 in Schedule IJ; and 


I.T. Technical News: No. 14 (millennium bug expenditures). 


(zh) additional allowance—year 2000 


computer software — where the taxpayer 
(i) has elected for the year in prescribed manner, 


(ii) was not in the year a large corporation, as de- 
fined in subsection 225.1(8) of the Act, or a part- 
nership any member of which was such a corpora- 
tion in a taxation year that included any time that is 
in the partnership’s year, and 
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of the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the taxation year 
(before making any deduction under this paragraph for 
the taxation year); 
History [Reg. 1100(1)(zd)-(zf)]: Paras. 1100(1)(zd) to (zf) added by 
P.C. 1989-2464, subsec. 1(5), December 14, 1989, Canada Gazette, Part 
Il, January 3, 1990, applicable to 1988 ef seq. 
Interpretation Bulletins [Reg. 1100(1)(zf)]: IT-147R3: CCA — Ac- 
celerated write-off of manufacturing and processing machinery and 
equipment. 
(zg) additional allowance—year 2000 
computer hardware and systems software — 
where the taxpayer 


(i) has elected for the year in prescribed manner, 


(111) acquired property included in paragraph (0) of 
Class 12 in Schedule II 


(A) in the year, 
(B) after 1997 and before November 1999, and 


(C) for the purpose of replacing property that 
was acquired before 1998 that has a material 
risk of malfunctioning because of the change of 
the calendar year to 2000 and that is described 
in paragraph (f) of Class 10, or paragraph (0) of 
Class 12, in Schedule II, 


such additional amount as the taxpayer claims in re- 
spect of all property described in subparagraph (iii) 
not exceeding the least of 
(iv) the amount, if any, by which $50,000 exceeds 
the total of 


(A) the total of all amounts each of which is an 
amount claimed by the taxpayer under this par- 
agraph for a preceding taxation year, 


(i1) was not in the year a large corporation, as de- 
fined in subsection 225.1(8) of the Act, or a part- 
nership any member of which was such a corpora- 
tion in a taxation year that included any time that is 
in the partnership’s year, and 
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(B) the total of all amounts each of which is an 
amount claimed by the taxpayer for the year or 
a preceding taxation year under paragraph (zg), 
and 


(C) the total of all amounts each of which is an 
amount claimed under this paragraph or para- 
graph (zg) by a corporation for a taxation year 
in which it was associated with the taxpayer, 


(v) 50% of the capital cost to the taxpayer of all 
property described in subparagraph (iii), and 


(vi) the undepreciated capital cost to the taxpayer 
as of the end of the year (computed without refer- 
ence to subsection (2) and after making all deduc- 
tions claimed under other provisions of this subsec- 
tion for the year but before making any deduction 
under this paragraph for the year) of property in- 
cluded in Class 12 in Schedule II. 

History [Reg. 1100(1)(zg), (zh)]: Paras. 1100(1)(zg) and (zh) added by 

P.C. 2000-1000, subsec. 2(1), June 21, 2000, Canada Gazette, Part I, July 

5, 2000, applicable to 1998 et seq. 

.T. Technical News: No. 14 (millennium bug expenditures). 


Related Provisions [Reg. 1100(1)]: Reg. 1100(1.1) — Specified leas- 
ing property; Reg. 1100(3) — Taxation year less than 12 months; Reg. 
1100(1 1) — Rental properties; Reg. 1100(15) — Leasing properties; ITA 
20(1.1) — Definitions in ITA 13(21) apply to regulations. 
Interpretation Bulletins [Reg. 1100(1)]: See at beginning of Reg. Part 
XI. 


Forms [Reg. 1100(1)]: See at beginning of Reg. Part XI. 


(1.1) [Specified leasing property — limitation] — 
Notwithstanding subsections (1) and (3), the amount de- 
ductible by a taxpayer for a taxation year in respect of a 
property that is a specified leasing property at the end of 
the year is the lesser of 


(a) the amount, if any, by which the aggregate of 


(1) all amounts that would be considered to be re- 
payments in the year or a preceding year on ac- 
count of the principal amount of a loan made by 
the taxpayer if 


(A) the taxpayer had made the loan at the time 
that the property last became a specified leasing 
property and in a principal amount equal to the 
fair market value of the property at that time, 


(B) interest had been charged on the principal 
amount of the loan outstanding from time to 
time at the rate, determined in accordance with 
section 4302, in effect at the earlier of 


(1) the time, if any, before the time referred 
to in subclause (II), at which the taxpayer 
last entered into an agreement to lease the 
property, and 


(II) the time that the property last became a 
specified leasing property 


(or, where a particular lease provides that the 
amount paid or payable by the lessee of the pro- 
perty for the use of, or the right to use, the pro- 
perty varies according to prevailing interest 
rates in effect from time to time, and the tax- 
payer so elects, in respect of all of the property 
that is the subject of the particular lease, in the 
taxpayer’s return of income under Part I of the 
Act for the taxation year of the taxpayer in 
which the particular lease was entered into, the 
rate determined in accordance with section 
4302 that is in effect at the beginning of the pe- 
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riod for which the interest is being calculated), 
compounded semi-annually not in advance, and 


(C) the amounts that were received or receiva- 
ble by the taxpayer before the end of the year 
for the use of, or the right to use, the property 
before the end of the year and after the time it 
last became a specified leasing property were 
blended payments of principal and interest, cal- 
culated in accordance with clause (B), on the 
loan applied firstly on account of interest on 
principal, secondly on account of interest on un- 
paid interest, and thirdly on account of princi- 
pal, and 


(ii) the amount that would have been deductible 
under this section for the taxation year (in this sub- 
paragraph referred to as the “particular year’’) that 
includes the time (in this subparagraph referred to 
as the “particular time”) at which the property last 
became a specified leasing property of the tax- 
payer, if 

(A) the property had been transferred to a sepa- 

rate prescribed class at the later of 


(1) the beginning of the particular year, and 


(II) the time at which the property was ac- 
quired by the taxpayer, 


(B) the particular year had ended immediately 
before the particular time, and 


(C) where the property was not a specified leas- 
ing property immediately before the particular 
time, subsection (3) had applied, 


exceeds 


(i11) the aggregate of all amounts deducted by the 
taxpayer in respect of the property by reason of this 
subsection before the commencement. of the year 
and after the time at which it last became a speci- 
fied leasing property; and 


(b) the amount, if any, by which, 


(i) the aggregate of all amounts that would have 
been deducted by the taxpayer under this Part in 
‘respect of the property under paragraph 20(1)(a) of 
the Act in computing the income of the taxpayer 
for the year and all preceding taxation years had 
this subsection and subsections (11) and (15) not 
applied, and had the taxpayer, in each such year 
deducted under paragraph 20(1)(a) of the Act the 
maximum amount allowed under this Part, read 
without reference to this subsection and subsection 
(11) and (15), in respect of the property, 


exceeds 


(ii) the total depreciation allowed to the taxpayer 
before the commencement of the year in respect of 
the property. 
Related Provisions: ITA 16.1 — Election to treat lease as a sale; Reg. 
1100(1.11) — Meaning of “specified leasing property”; Reg. 1100(1.12); 
Reg. 4302 — Prescribed rate of interest. 


1.T. Technical Notes: No. 21 (cancellation of Interpretation Bulletin IT- 
233R). 


(1.11) [“Specified leasing property”] — In this sec- 
tion and subsection 1101(5n), “specified leasing pro- 
perty” of a taxpayer at any time means depreciable pro- 
perty (other than exempt property) that is 


(a) used at that time by the taxpayer or a person with 
whom the taxpayer does not deal at arm’s length prin- 
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cipally for the purpose of gaining or producing gross 
revenue that is rent or leasing revenue, 


(b) the subject of a lease at that time to a person with 
whom: the taxpayer deals at arm’s length and that, at 
the time the lease was entered into, was a lease for a 
term of more than one year, and 


(c) the subject of a lease of property where the tangi- 
ble property, other than exempt property, that was the 
subject of the lease had, at the time the lease was en- 
tered into, an aggregate fair market value in excess of 
$25,000, 


but, for greater certainty, does not include intangible pro- 
perty (including systems software and property referred to 
in paragraph (w) of Class 10 or paragraph (n) or (0) of 
Class 12 in Schedule II). 


Related Provisions: Reg. 1100(1.12)-(1.3), (17.2) — Interpretation; 
Reg. 1101(5n) — Separate class. 


(1.12) [Specified leasing property — new pro- 
perty] — Notwithstanding subsections (1) and (1.1), 
where, in a taxation year, a taxpayer has acquired a pro- 
perty that was not used by the taxpayer for any purpose in 
that year and the first use of the property by the taxpayer 
is a lease of the property in respect of which subsection 
(1.1) applies, the amount allowed to the taxpayer under 
subsection (1) in respect of the property for the year shall 
be deemed to be nil. 


(1.13) [Specified leasing property — interpreta- 
tion] — For the purposes of this section, 


(a) “exempt property” means 


(1) general purpose office furniture or office equip- 
ment included in Class 8 in Schedule II (including, 
for greater certainty, mobile office equipment such 
as cellular telephones and pagers) or general pur- 
pose electronic data processing equipment and an- 
cillary data processing equipment, included in par- 
agraph (f) of Class 10 in Schedule HJ, other than 
any individual piece thereof having a capital cost to 
the taxpayer in excess of $1,000,000, 


(11) furniture, appliances, television receivers, radio 
receivers, telephones, furnaces, hot-water heaters 
and other similar properties, designed for residen- 
tial use, 


(111) a property that is a motor vehicle that is de- 
signed or adapted primarily to carry individuals on 
highways and streets and that has a seating capac- 
ity for not more than the driver and eight passen- 
gers, or a motor vehicle of a type commonly called 
a van or pick-up truck, or a similar vehicle, 


(iv) a truck or tractor that is designed for hauling 
freight on highways, 

(v) a trailer that is designed for hauling freight and 
to be hauled under normal operating conditions by 
a truck or tractor described in subparagraph (iv), 


(vi) a building or part thereof included in Class 1, 
3, 6, 20, 31 or 32 in Schedule II (including compo- 
nent parts such as electric wiring, plumbing, sprin- 
kler systems, air-conditioning equipment, heating 
equipment, lighting fixtures, elevators and escala- 
tors) other than a building or part thereof leased 
primarily to a lessee that is 


(A) a person who is exempt from tax by reason 
of section 149 of the Act, 


(B) a person who uses the building in the course 
of carrying on a business the income from 
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which is exempt from tax under Part I of the 
Act by reason of any provision of the Act, or 


(C) a Canadian government, municipality or 
other Canadian public authority, 


who owned the building or part thereof at any time 
before the commencement of the lease (other than 
at any time during a period ending not later than 
one year after the later of the date the construction 
of the building or part thereof was completed and 
the date the building or part thereof was acquired 
by the lessee), 


(vil) vessel mooring space, and 


(vili) property that is included in Class 35 in 
Schedule II, - 


and for the purposes of subparagraph (i), where a pro- 
perty is owned by two or more persons or partner- 
ships, or any combination thereof, the capital cost of 
the property to each such person or partnership shall 
be deemed to be the total of all amounts each of which 
is the capital cost of the property to such a person or 
partnership; 1g 


(b) property shall be deemed to be the subject of a 
lease’ for a term of more than one year at any time 
where, at that time 


(i) the property had been leased by the lessee there- 
under, a person with whom the lessee does not deal 
at arm’s length, or any combination thereof, for a 
period of more than one year ending at that time, or 


(i1) it is reasonable, having regard to all the circum- 
stances, to conclude that the lessor thereunder 
knew or ought to have known that the lessee there- 
under, a person with whom the lessee does not deal 
at arm’s length, or any combination thereof, would 
lease the property for more than one year; and 


(c) for the purposes of paragraph (1.11)(c), where it is 
reasonable, having regard to all the circumstances, to 
conclude that one of the main reasons for the existence 
of two or more leases was to avoid the application of 
subsection (1.1) by reason of each such lease being a 
lease of property where the tangible property, other 
than exempt property, that was the subject of the lease 
had an aggregate fair market value, at the time the 
lease was entered into, not in excess of $25,000, each 
such lease shall be deemed to be a lease of tangible 
property that had, at the time the lease was entered 
into, an aggregate fair market value in excess of 
$25,000. 


Related Provisions: Reg. 1100(1.14); Reg. 8200 — Prescribed pro- 
perty for leasing rules. 


History: Subpara. 1100(1.13)(a)(iii) amended by P.C. 1994-139, subsec. 
2(7), January 27, 1994, Canada Gazette, Part II, February 9, 1994, deemed 
applicable (by P.C. 2001-1378, s. 11, August 1, 2001, Canada Gazette, 
Part Il, August 15, 2001), notwithstanding P.C. 1991-465 dated March 14, 
1991 and subsec. 35(6) of the Schedule to P.C. 1994-139 dated January 
27, 1994, in respect of leases entered into after 10:00 p.m. EDST, April 
26, 1989, other than leases entered into pursuant to an agreement in writ- 
ing entered into before that time under which the lessee thereunder has the 
right to require the lease of the property, and for these purposes a lease in 
respect of which a material change has been agreed to by the parties to it 
effective at any particular time that is after 10:00 p.m. EDST, April 26, 
1989, is deemed to have been entered into at that particular time. 


Subpara. 1100(1.13)(a)(vili) amended by the said P.C. 1994-139, subsec. 
2(8), applicable to property acquired after December 23, 1991, other than 
property acquired by the taxpayer before 1993 


(a) pursuant to an agreement in writing entered into before December 
24, 1991, or 
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(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 


(1.14) [Specified leasing property — election] — 
For the purposes of subsection (1.11) and notwithstanding 
subsection (1.13), where a taxpayer referred to in subsec- 
tion (16) so elects in the taxpayer’s return of income 
under Part I of the Act for a taxation year in respect of the 
year and all subsequent taxation years, all of the property 
of the taxpayer that is the subject of leases entered into in 
those years shall be deemed not to be exempt property for 
those years and the aggregate fair market value of all of 
the tangible property that is the subject of each such lease 
shall be deemed to have been, at the time the lease was 
entered into, in excess of $25,000. 


(1.15) [Specified leasing property — term of more 
than one year] — Subject to subsection (1.16) and for 
the purposes of subsection (1.11), where at any time a 
taxpayer acquires property that is the subject of a lease 
with a remaining term at that time of more than one year 
from a person with. whom the taxpayer was dealing at 
arm’s length, the taxpayer shall be deemed to. have en- 
tered into a lease of the property at that time for a term of 
more than one year. 


(1.16) [Specified leasing property — amalgama- 
tion] — Where, at any time, a taxpayer acquires from a 
person with whom the taxpayer is not dealing at arm’s 
length, or by virtue of an amalgamation (within the mean- 
ing assigned by subsection 87(1) of the Act), property that 
was specified leasing property of the person from whom 
the taxpayer acquired it, the taxpayer shall, for the pur- 
poses of paragraph (1.1)(a) and for the purpose of com- 
puting the income of the taxpayer in respect of the lease 
for any period after the particular time, be deemed to be 
the same person as, and a continuation of, that person. 


(1.17) [Specified leasing property — replacement 
property] — For the purposes of subsections (1.1) and 
(1.11), where at any particular time a property (in this 
subsection referred to as a “replacement property’) is pro- 
vided by a taxpayer to a lessee for the remaining term of a 
lease as a replacement for a similar property of the tax- 
payer (in this subsection referred to as the “original pro- 
perty’) that was leased by the taxpayer to the lessee, and 
the amount payable by the lessee for the use of, or the 
right to use, the replacement property 1s the same as the 
amount that was so payable in respect of the original pro- 
perty, the following rules apply: 


(a) the replacement property shall be deemed to have 
been leased by the taxpayer to the lessee at the same 
time and for the same term as the original property; 


(b) the amount of the loan referred to in clause (1.1) 
(a) (i) (A) shall be deemed to be equal to the amount 
of that loan determined in respect of the original 
property; 

(c) the amount determined under subparagraph 
(1.1)(a)(ii) in respect of the replacement property shall 
be deemed to be equal to the amount so determined in 
respect of the original property; 


(d) all amounts received or receivable by the taxpayer 
for the use of, or the right to use, the original property 
before the particular time shall be deemed to have 
been received or receivable, as the case may be, by the 
taxpayer for the use of, or the right to use, the replace- 
ment property; and 


(e) the original property shall be deemed to have 
ceased to be subject to the lease at the particular time. 
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History: Para. 1100(1.17)(b) amended by P.C. 1992-2335, Sch. Il, sub- 
sec. 1(3), November 19, 1992, Canada Gazette Part II, December 2, 1992, 
applicable ab initio. 


(1.18) [Specified leasing property — breakdown 
of property] — For the purposes of subsection (1.1), 
where for any period of time any amount that would have 
been received or receivable by a taxpayer during that pe- 
riod in respect of the use of, or the right to use, a property 
of the taxpayer during that period is not received or re- 
ceivable by the taxpayer as a consequence of a break- 
down of the property during that period and before the 
lease of that property is terminated, that amount shall be 
deemed to have been received or receivable, as the case 
may be, by the taxpayer. 


(1.19) [Specified leasing property — addition or 
alteration] — For the purposes of subsections (1.1) and 
(1.11), where at any particular time 


(a) an addition or alteration (in this subsection referred 
to as “additional property”) is made by a taxpayer to a 
property (in this subsection referred to as the “original 
property”) of the taxpayer that is a specified leasing 
property at the particular time, and 


(b) as a consequence of the addition or alteration, the 
aggregate amount receivable by the taxpayer after the 
particular time for the use of, or the right to use, the 
original property and the additional property exceeds 
the amount so receivable in respect of the original 
property, 

the following rules apply: 


(c) the taxpayer shall be deemed to have leased the ad- 
ditional property to the lessee at the particular time, 


(d) the term of the lease of the additional property 
shall be deemed to be greater than one year, 


(e) the prescribed rate in effect at the particular time in 
respect of the additional property shall be deemed to 
be equal to the prescribed rate in effect in respect of 
the lease of the original property at the particular time, 


(f) subsection (1.11) shall be read without reference to 
paragraph (c) thereof in respect of the additional pro- 
perty, and 


(g) the excess described in paragraph (b) shall be 
deemed to be an amount receivable by the taxpayer for 
the use of, or the right to use, the additional property. 


(1.2) [Specified leasing property — renegotiation 
of lease] — For the purposes of subsections (1.1) and 
(1.11), where at any time 


(a) a lease (in this subsection referred to as the “origi- 
nal lease”) of property is in the course of a bona fide 
renegotiation, and 


(b) as a result of the renegotiation, the amount paid or 
payable by the lessee of the property for the use of, or 
the right to use, the property is altered in respect of a 
period after that time (otherwise than by reason of an 
addition or alteration to which subsection (1.19) 
applies), 

the following rules apply: 


(c) the original lease shall be deemed to have expired 
and the renegotiated lease shall be deemed to be a new 
lease of the property entered into at that time, and 


(d) paragraph (1.13)(b) shall not apply in respect of 
any period before that time during which the property 
was leased by the lessee or a person with whom the 
lessee did not deal at arm’s length. 
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(1.3) [Specified leasing property — lease of build- 
ing] — For the purposes of subsections (1.1) and (1.11), 
where a taxpayer leases to another person a building or 
part thereof that is not exempt property, the references to 
“one year” in paragraphs (1.11)(b) and (1.13)(b), subsec- 
tion (1.15) and paragraph (1.19)(d) shall in respect of that 
building or part thereof be read as references to “three 
years”. 


Related Provisions: Reg. 
property”. 


History: Subsec. 1100(1.1) to (1.3) added by P.C. 1991-465, subsec. 1(6), 
March 14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable in 
respect of leases entered into after 10:00 p.m. EDST, April 26, 1989, other 
than leases entered into pursuant to an agreement in writing entered into 
before that time under which the lessee thereunder has the right to require 
the lease of the property (and for these purposes a lease in respect of 
which a material change has been agreed to by the parties thereto effective 
at any particular time that is after 10:00 p.m. EDST, April 26, 1989 shall 
be deemed to have been entered into at that particular time), except that 


1100(1.13) — Meaning of “exempt 


(a) subsec. 1100(1.12) is applicable in respect of property acquired 
after April 26, 1989; 


(b) in its application to leases entered into before February 3, 1990 or 
after February 2, 1990 pursuant to an agreement in writing entered 
into before February 3, 1990 under which the lessee thereunder has 
the right to require the lease of the property, 


(i) subsec. 1100(1.3) shall not apply, 
(ii) subpara. 1100(1.13)(a)(v1) shall be read as follows: 


“(vi) a building or part thereof (including component parts 
such as electric wiring, plumbing, sprinkler systems, air- 
conditioning equipment, heating equipment, lighting fix- 
tures, elevators and escalators),”, and 


(ii1) cl. 1100(1.1)(a)(Gi)(B) shall be read without.reference to subcl. 
(1) and to the words “the earlier of”; 


(c) in their application to leases entered into on or before March 14, 
1991 or after that day pursuant to an agreement in writing entered into 
on or before that day under which the lessee thereunder has the right 
to require the lease of the property, subpara. 1100(1.13)(a)(iv) and (v), 
shall be read as follows: 


“(iv) a truck or tractor that is designed for use on highways, 


(v) a trailer that is designed to be hauled under normal operat- 
ing conditions by a truck or tractor described in subparagraph 
(iv),”; and 


(d) any election made under cl. 1100(1.1)(a)(j)(B) or subsec. 
1100(1.14) that is made on or before September 24, 1991 shall be 
deemed to be a valid election under that clause or subsec. 1100(1.14), 
as the case may be. 


(2) Property acquired in the year [Half-year 
rule] — Where at the end of a taxation year of a taxpayer 


(a) the aggregate of all amounts, each of which is an 
amount added 


(i) by reason of subparagraph 13(21)(f)G) 
[13(21)“undepreciated capital cost”A] of the Act in 
respect of a property acquired in the year or that 
became available for use by the taxpayer in the 
year, or 


(ii) by reason of subparagraph 13(21)(f)(i.1) 
[13(21)“undepreciated capital cost’C] or (ii.2) [D] 
of the Act in respect of an amount repaid in the 
year 


to the undepreciated capital cost to the taxpayer of 
property of a class in Schedule I, other than 


(iii) property included in paragraph (1)(v), para- 
graph (w) of Class 10 or any of paragraphs (a) to 
(c), (e) to (1), (k), (1), (p), (q) and (s) of Class 12, 
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Proposed Amendment — Reg. 
1100(2)(a)(iii) 


“Gi property included in paragraph (1)(v), para- 

graph (w) of Class 10 or any of paragraphs (a) to 

(c), (e) to Gi), (k), (1) and (p) to (s) of Class 12, 
Application: The December 12, 1995 draft regulations (Canadian film 


tax credit), subsec. 1(2), will amend subpara. 1100(2)(a)(ili) to read as 
above, applicable to property acquired after December 12, 1995. 


Letter from Dept. of Finance, pune 4, 1995: 
Dear [xxx] 
Thank you for your letter of December 13, 1994 concerning the 
application of the half-year capital cost allowance rule to rental 
video-cassettes. 
I understand that [xxx], Director of your [xxx], met with my offi- 
cials to discuss this issue. 1 am sympathetic to your concerns and 
am prepared to recommend an amendment of the tax regulations 
in this regard at the next available opportunity. [This was done 
by changing “(p), (q) and (s)” to’ “(p) to’ (s)” in’ Reg. 
1100(2)(a)Gii), thus covering para. (r) — ed.] 
Thank you for bringing this matter to my attention. 
Sincerely 6 as) 

_ The Honourable Paul Martin, P. CMe. 

- Minister of Finance — 


(iv) property included in any of Classes 13, 14, 15, 
23, 24, 27, 29 and 34, 


(v) where the taxpayer was a corporation described 
in subsection (16) throughout the year, property 
that was specified leasing property of the taxpayer 
at that time, 


(vi) property that was deemed to have been ac- 
quired by the taxpayer in a preceding taxation year 
by reason of the application of paragraph 
16.1(1)(b) of the Act in respect of a lease to which 
the property was subject immediately before the 
time at which the taxpayer last acquired the pro- 
perty, and 


(vii) property considered to have become available 
for use by the taxpayer in the year by reason of 
paragraph 13(27)(b) or (28)(c) of the Act 


exceeds 


(b) the aggregate of all amounts, each of which is an 
amount deducted 
(i) by virtue of subparagraph 13(21)(f)(v) 
[13(21)“undepreciated capital cost’F] or (v) [G] of 
the Act in respect of property disposed of in the 
year, or 
(ii) by virtue of subparagraph 13(21)(f)(vili) 
[13(21)“undepreciated capital cost’’J] of the Act in 
respect of an amount the taxpayer received or was 
entitled to receive in the year 


from the undepreciated capital cost to him of property 
of the class, 


the amount that the taxpayer may deduct for the year 
under subsection (1) in respect of property of the class 
shall be determined as if the undepreciated capital cost to 
him as of the end of the year (before making any deduc- 
tion under subsection (1) for the year) of property of the 
class were reduced by an amount equal to 50 per cent of 
the amount by which the aggregate determined under par- 
agraph (a) exceeds the aggregate determined under para- 


graph (b). 


Proposed Amendmeni — Reg. 1100(2) 


Federal budget, Supplementary Information, February 
27, 1995: The elements of the existing film tax incentive to be 
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eliminated for films acquired after 1995 (and films acquired in 
1995 in oes of iaek the new dace is oo include the 


following:. . — 
° cue ion 66 Catan certified i rail 
year CCA rule that generally applies to 

of its acquisstion pursuant to Regulation 


1100(2.1) — 
1100(2.2), 
(2.3) — Half-year rule does not apply to acquisition on butterfly or from 
related person who owned it for a year; Reg. 1100(2.21) — Effect of 


Related Provisions: Reg. 1100(1)(ta)(v), Reg. 
Grandfathering for property acquired before 1983; Reg. 


deemed _ disposition. and  reacquisition; Reg. 1100(2.4) — Rental 


automobiles. 

History: Subpara. 1100(2)(a)(i) amended and subpara. (a)(vii) added by 
P.C. 1994-139, subsecs. 2(9) and (10), January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to property acquired after 1989. 
Para. 1100(2)(a) substituted by P.C. 1991-465, subsec. 1(7), March 14, 
1991, Canada Gazette, Part I, March 27, 1991, applicable in respect of 
taxation years ending after April 26, 1989, except that subpara. 
1100(2)(a)(ii) is applicable to 1985 et seq. 


That portion of para. 1100(2)(a) following subpara. (41) amended by P.C. 
1990-2067, s. 1, September 27, 1990, Canada Gazette, Part II, October 10, 
1990, applicable in respect of property acquired after August 8, 1989. 


That portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 
1989-2464, subsec. 1(6), December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable in respect.of property acquired by a taxpayer 
after 1987 other than property acquired by the taxpayer before 1990 


(a) pursuant to an obligation in writing entered into by the taxpayer 
before June 18, 1987, 


(b) that was under construction by or on behalf of the taxpayer on 
June 18, 1987, or 


(c) that is a fixed and integral part of property under construction by 
or on behalf of the taxpayer on June 18, 1987. 


That portion of para. 1100(2)(a) following subpara. (11) substituted by P.C. 
1988-2795, subsec. 1(2), December 22, 1988, Canada Gazette, Part II, 
January 18, 1989, applicable in respect of property acquired after 1987. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer software and master recording media 
(archived); IT-469R: CCA — Earth-moving equipment; IT-521R: Motor 
vehicle expenses claimed by self-employed individuals; IT-522R: Vehicle, 
travel and sales expenses of employees; IT-525R: Performing artists. 


Advance Tax Rulings: ATR-11: 
transactions. 


Forms: T2 SCH 8: Capital cost allowance. 


(2.1) [Grandfathering — acquisition before 
1983] — Where a taxpayer has, after November 12, 1981 
and before 1983, acquired or incurred a capital cost in re- 
spect of a property of a class in Schedule II and 


“50% rule’ on non-arm’s length 


(a) he was obligated to acquire the property under the 
terms of an agreement in writing entered into before 
November 13, 1981 (or, where the property is a pro- 
perty described in Class 31 in Schedule II, before 
1982), 


(b) he or a person with whom he was not dealing at 
arm’s length commenced the construction, manufac- 
ture or production of the property before November 
13, 1981 (or, where the property is a property de- 
scribed in Class 31 in Schedule II, before 1982), 


(c) he or a person with whom he was not dealing at 
arm’s length had made arrangements, evidenced in 
writing for the construction, manufacture or produc- 
tion of the property that were substantially advanced 
before November 13, 1981 and the construction, man- 
ufacture or production commenced before June 1, 
1982, or 


(d) he was obligated to acquire the property under the 
terms of an agreement in writing entered into before 
June 1, 1982 where arrangements, evidenced in writ- 
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ing, for the acquisition or leasing of the property were 
substantially advanced before November 13, 1981, 


the following rules apply: 


(e) no amount shall be included, under paragraph (2)(a) 
in respect of the property; 


(f) where the property is a property to which para- 
graph (1)(b) applies, that paragraph shall be read, in 
respect of the property, as “such amount, not exceed- 
ing the amount for the year calculated in accordance 
with Schedule III, as he may claim in respect of the 
capital cost to him of property of Class 13:in Schedule 
Hes 

(g) where the property is a property of a class to which 
paragraph (1)(t) or (ta) applies, the property shall be 
deemed to be designated property of the class; and 
(h) where the property is a property described in para- 
graph (1)(v), subparagraph (iv) thereof shall be read, 
in respect of the property, as “33'/ per cent of the cap- 
ital cost thereof to him, and”. 


(2.2) [Exception to half-year rule] — Where a pro- 
perty of a class in Schedule II 1s acquired by a taxpayer 


(a) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) of 
the Act would not be applicable to the dividend by 
reason of the application of paragraph 55(3)(b) of the 
Act, or 


(BAP fRevokedi. 


(e) from a person with whom the taxpayer was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at 
the time the property was acquired, 


and where 


(f) the property was depreciable property of the person 
from whom it was acquired and was owned continu- 
ously by that person for the period from 


(1) a day that was at least 364 days before the end 
of the taxation year of the taxpayer during which 
he acquired the property, or 


(ii) November 12, 1981 
to the day it was acquired by the taxpayer, or 


(g) the rules provided in subsection (2.1) or this sub- 
section applied in respect of the property for the pur- 
pose of determining the allowance under ‘subsection 
(1) to which the person from whom the taxpayer ac- 
quired the property was entitled, 


the following rules apply: 


(h) no amount shall be included under paragraph ()@) 
in respect of the property; 

(1) where the property is.a property to which paragraph 
(1)(b) applies, that paragraph shall be read, in respect 
of the property, as “such amount, not exceeding the 
amount for the year calculated in accordance with 
Schedule III, as he may claim in respect of the capital 
cost to him of property of Class 13 in Schedule IT’; 


(j) where the property is a property of a class to which 
paragraph (1)(ta) applies, 
(i) the property shall be deemed to be designated 
property of the class, 


(ii) for the purposes of computing the amount de- 
termined under paragraph (1)(ta) for any taxation 
year of the taxpayer ending after the time the pro- 
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perty was actually acquired by the taxpayer, the 
property shall be deemed, other than for the pur- 
poses of paragraph (f), to have been acquired by 
the taxpayer immediately after the commencement 
of the taxpayer’s first taxation year that com- 
menced after the time that is the earlier of 


(A) the time the property was last acquired by 
the transferor of the property, and 


(B) where the property was transferred in a se- 
ries of transfers to which this subsection ap- 
plies, the time the property was last acquired by 
the first transferor in that series, 


unless 


(C) where clause (A) applies, the property was 
acquired by the taxpayer before the end of the 
taxation year of the transferor of the property 
that includes the time at which that transferor 
acquired the property, or 


(D) where clause (B) applies, the property was 


acquired by the taxpayer before the end of the | 


taxation year of the first transferor that includes 

the time at which that transferor acquired the 

property; 
(iii) where the taxpayer is a corporation that was 
incorporated or otherwise formed after the end of 
the transferor’s, or where applicable, the first trans- 
feror’s, taxation year in which the transferor last 
acquired the property; the taxpayer shall be 
deemed, for the purposes of subparagraph (11), 


(A) to have been in existence throughout the pe- 
riod commencing immediately before the end of 
that year and ending immediately after the tax- 
payer was incorporated or otherwise. formed, 
and 


(B) to have had, throughout the period referred 
to in, clause (A), fiscal periods ending on the 
day of the year on which the taxpayer’s first fis- 
cal period ended; and 


(iv) the property shall be deemed to have become 
available for use by the taxpayer at the earlier of 


(A) the time it became available for use by the 
taxpayer, and 


(B) if applicable, 
(1) the time it became available for use by 
the person from whom the taxpayer acquired 
the property, determined without reference 
to paragraphs 13(27)(c) and (28)(d) of the 
Act, or 


(II) the time it became available for use by 
the first transferor in a series of transfers of 
the same property to which this subsection 
applies, determined without reference to 
paragraphs 13(27)(c) and (28)(d) of the Act; 
and 


(k) where the property is a property described in para- 
graph (1)(v), subparagraph (iv) thereof shall be read, 
in respect of the property, as “33 '/ per cent of the 
capital cost thereof to him, and”. 
Related Provisions: Reg. 1100(2.21) — Effect of deemed disposition 
and reacquisition; Reg. 1100(2.3) — No inclusion under Reg. 1100(2)(b); 
Reg. 1102(20) — Non-arm’s length exception. 
Interpretation Bulletins [Reg. 1100(2.1), (2.2)]: IT-302R3: Losses of 
a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility — after January 15, 1987; IT- 
464R: CCA — Leasehold interests. 


Reg. 
S. 1100(2.5) 


Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length 
transactions. 


(2.21) [Half-year rule — effect of deemed disposi- 
tion] — Where a taxpayer is deemed by a provision of 
the Act to have disposed of and acquired or reacquired a 
property, 
(a) for the purposes of paragraph (2.2)(e) and subsec- 
tions (19), 1101(1ad) and 1102(14) and (14.1), the ac- 
quisition or reacquisition shall be deemed to have been 
from a person with whom the taxpayer was not deal- 
ing at arm’s length at the time of the acquisition or 
reacquisition; and 


(b) for the purposes of paragraphs (2.2)(f) and (g), the 
taxpayer shall be deemed to be the person from whom 
the taxpayer acquired or reacquired the property. 


(2.3) Where a taxpayer has disposed of a property and, by 
virtue of paragraph (2.2)(h), no amount is required to: be 
included under paragraph (2)(a) in respect of the property 
by the person that acquired the property, no amount shall 
be included by the taxpayer under paragraph (2)(b) in re- 
spect of the disposition of the property. 


Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length 
transactions. 


(2.4) For the purposes of subsection (2), where a taxpayer 
has disposed of property described in Class 10 of Sched- 
ule II that would qualify as property described in para- 
graph (e) of Class 16 of Schedule II if the property had 
been acquired by the taxpayer after November 12, 1981, 
the proceeds of disposition of the property shall be 
deemed to be proceeds of disposition of property de- 
scribed in Class 16 of Schedule II and not of property de- 
scribed in Class 10 of Schedule II. 

History: Subpara. 1100(2.2)(j)(iv) added by P.C. 1995-775, subsec. 1(2), 
May 16, 1995, Canada Gazette, Part I, May 31, 1995, applicable to pro- 
perty acquired after 1989. 


Para. 1100(2.2)(j) substituted by P.C. 1994-139, subsec. 2(11), January 27, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable to property 
acquired after 1987. 


Para. 1100(2.2)(a) substituted for (a) to (d) by P.C. 1989-2464, subsec. 
1(7), December 14, 1989, Canada Gazette, Part U, January 3, 1990, appli- 
cable in respect of property acquired by a taxpayer after June 17, 1987 
other than property acquired after that date and before 1990 pursuant to an 
agreement in writing entered into by the taxpayer before June 18, 1987. 


Subsec. 1100(2.21) added by subsec. 1(8) of the said P.C. 1989-2464, ap- 
plicable in respect of property acquired after November 12, 1981. 


Para. 1100(2.2)(a) substituted by P.C. 1988-1473, subsec. 1(1), July 21, 
1988, Canada Gazette, Part Il, August 3, 1988, applicable to taxation 
years commencing after 1984, 


All that portion of para. 1100(2)(a) following subpara. (11) substituted by 
P.C. 1984-3995, December 13, 1984, s. 1, Canada Gazette, Part Il, Janu- 
ary 9, 1985, applicable in respect of property acquired after 1983, 


Subsec. 1100(2.3) substituted by P.C. 1983-1413, s. 1, May 12, 1983, 
Canada Gazette, Part Il, May 25, 1983, applicable in respect of property 
disposed of after November 12, 1981. 


Subsecs. 1100(2), (2.1), (2.2), (2:3).and (2.4) added. by P.C. 1983-1083, 
subsec. 1(6), April 14, 1983, Canada Gazette, Part II, April 27, 1983, ap- 
plicable in respect of property (other than property described in Class 31 
of Schedule Il or paragraph (n) of Class 12 of that schedule) acquired or 
disposed of after November 12, 1981, property described in the said Class 
31 acquired or disposed of after 1981 and property described in paragraph 
(n) of the said Class 12 acquired or disposed of after 1982. 

Subsec, 1100(2) and heading “Terminal losses”, subsecs. (2a), (2b) re- 
voked by P.C. 1978-1315, s. 4, April 20, 1978, Canada Gazette, Part II, 
May 10, 1978, applicable to taxation years commencing on and after May 
26, 1976 and ending on and after April 1, 1977. 


(2.5) [Disposition of luxury automobile] — Where 
in a particular taxation year a taxpayer disposes of a pro- 
perty included in Class 10.1 in Schedule I] that was 
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owned by the taxpayer at the end of the immediately pre- 
ceding taxation year, 


(a) the deduction allowed under subsection (1) in re- 
spect of the property in computing the taxpayer’s in- 
come for the year shall be determined as if the pro- 
perty had not been disposed of in the particular year 
and the number of days in the particular year were 
one-half of the number of days in the particular year 
otherwise determined; and 


(b) no amount shall be deducted under subsection (1) 
in respect of the property in computing the taxpayer’s 
income for any subsequent taxation year. 
History: Subsec. 1100(2.5) added by P.C. 1994-103, s. 1, January 20, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable to taxation 


years and fiscal periods commencing after June 17, 1987 and ending after 
1987. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees. 


(3) [Taxation year less than 12 months] — Where a 
taxation year is less than 12 months, the amount allowed 
as a deduction under this section, other than under para- 
graph (1)(c), (e), (f), (g), @), Cw), 00), (y), (ya), (Zg) or 
(zh), shall not exceed that proportion of the maximum 
amount otherwise allowable that the number of days in 
the taxation year is of 365. 


Proposed Amendment — Reg. 11 
Note: The Department of Finance cs sndioted | Ox 12. 


1995) that a reference | to i Lae will be added fet 


Reg. 1 100(1)(m). 


Related Provisions: Reg. 1100(1:1) — Specified vaasike property; Reg. 
1104(1) — “taxation year”. 

History: Subsec. 1100(3) amended to add reference to paras. “(zg) or 
(zh) by P.C. 2000-1000, subsec. 2(2), June 21, 2000, Canada Gazette, 
Part Il, July 5, 2000, applicable to 1995 et seq. except that, in its applica- 
tion to the 1995, 1996 and 1997 taxation years, it shall be read without 
said reference. 

Subsec. 1100(3) substituted by P.C. 1994-139, subsec. 2(12), January 27, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable to 1986 et 
seq. 

Subsec. 1100(3) substituted by P.C. 1983-1083, subsec. 1(7), April 14, 


1983, Canada Gazette, Part Il, April 27, 1983, applicable in respect of 


taxation years commencing after 1981. 


Subsec. 1100(3) substituted for subsecs. 1100(3), (3a), (3b) by P.C. 1978- 
1315, s. 5, April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 


manufacturing and processing machinery and equipment; IT-434R: Rental 
of real property by individual; IT-441: Certified feature productions and 
certified short productions (archived). 


(4) [Reserved] 


(5) [Revoked] 


History: Subsec. 1100(5) and heading revoked by P.C. 1978-1315, 's. 6, 
April 20, 1978, Canada Gazette, Part II, May 10, 1978. 


(6) [Revoked] 


History: Subsec. 1100(6) revoked by P.C. 1991-2272, subsec. 1(3), No- 
vember 21, 1991, Canada Gazette, Part II, December 4, 1991, applicable 
to 1988 et seq. 


Subsec. 1100(6) substituted by P.C. 1982-599, subsec. 1(2), February 25, 
1982, Canada Gazette, Part Il, March 10, 1982, applicable to 1980 et seg. 


(7) [Reserved] 


(8) Railway sidings — Where a taxpayer, other than an 
operator of a railway system, has made a capital expendi- 
ture pursuant to a contract or arrangement with an opera- 
tor of a railway system under which a railway siding that 
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does not become the taxpayer’s property is constructed to 
provide service to the taxpayer’s place of business or to a 
property acquired by the taxpayer for the purpose of gain- 
ing or producing income, there is hereby allowed to the 
taxpayer, in computing income for the taxation year from 
the business or property, as the case may be, a deduction 
equal to such amount as he may claim not exceeding four 
per cent of the amount remaining, if any, after deducting 
from the capital expenditure the aggregate of all amounts 
previously allowed as deductions in respect of the 
expenditure. 


(9) Patents — Where a part or all of the cost of a patent 
is determined by reference to the use of the patent, in lieu 
of the deduction allowed under paragraph (1)(c), a tax- 
payer, in computing his income for a taxation year from a 
business or property, as the case may be, may deduct such 
amount as he may claim in respect of property of Class 14 
in Schedule II not exceeding the lesser of 


(a) the aggregate of 


(i) that part of the capital cost determined by refer- 
ence to the use of the patent in the year, and 


(ii) the amount that would be computed under sub- 
paragraph (1)(c)() if the capital cost of the patent 
did not include the amounts determined by refer- 
ence to the use of the patent in that year and previ- 
ous years; and 


(b) the undepreciated capital cost to him as of the end 
of the taxation year (before making any deduction 
under this subsection for the taxation ee of property. 
of the class. 


Interpretation Bulletins: IT-477: CCA — Patents, franchises, conces- 
sions and licences. 


(9.1) [Class 44] — Where a part or all of the capital cost 
to a taxpayer of property that is a patent, or a right to use 
patented information, is determined by reference to the 
use of the property and that property is included in Class 
44 in Schedule II, in lieu of the deduction allowed under 
paragraph (1)(a), there may be deducted in computing the 
taxpayer’s income for a taxation year from a business or 
property such amount as the taxpayer may claim in re- 
spect of property of the class not exceeding the lesser of 


(a) the total of 


(i) that part of the capital cost that is determined by 
reference to the use of the property in the year, and 


(ii) the amount that would be deductible for the 
year by reason of paragraph (1)(a) in respect of 
property of the class if the capital cost of the pro- 
perty of the class did not include the amounts de- 
termined under subparagraph (i) for the year and 
preceding taxation years; and 


(b) the undepreciated capital cost to the taxpayer as of 
the end of the taxation year (before making any deduc- 
tion under this subsection for the taxation year) of pro- 
perty of the class. 


Related Provisions: Reg. 1 100(1)(a)(xxx) — Alternative 25% write-off 
for patents. 


History: Subsec. 1100(9.1) added by P.C. 1994-231, subsec. 1(2), Febru- 
ary 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 
property acquired after April 26, 1993. 


(10) [Reserved] 


(11) Rental properties — Notwithstanding subsection 
(1), in no case shall the aggregate of deductions, each of 
which is a deduction in respect of property of a prescribed 
class owned by a taxpayer that includes rental property 
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owned by him, otherwise allowed to the taxpayer by vir- 
tue of subsection (1) in computing his income for a taxa- 
tion year, exceed the amount, if any, by which 


(a) the aggregate of amounts each of which is 


(1) his income for the year from renting or leasing a 
rental property owned by him, computed without 
regard to paragraph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from 
renting or leasing a rental property of the partner- 
ship, to the extent of the taxpayer’s share of such 
income, 


exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting or leasing a 
rental property owned by him, computed without 
regard to paragraph 20(1)(a) of the Act, or 


(i1) the loss of a partnership for the year from rent- 

ing or leasing a rental property of the partnership, 

to the extent of the taxpayer’s share of such loss. 
Related Provisions: ITA 127.52(3)‘rental or leasing property” — Min- 
imum tax; Reg. 1100(12) — Exceptions; Reg. 1100(14) — Meaning of 
“rental property”. 
Selected Cases [Reg. 1100(11)]: Stephens v. R., [2000] 1 C.T.C. 2360 
(TCC) (Recreational vehicles subject to leasing property rules); Phillips v. 
R., [2000] 1 C.T.C. 2314 (TCC) (Recreational vehicles subject to leasing 
property rules); Satin Finish Hardwood Flooring (Ontario) Ltd. v. R., 
[1997] 2 C.T.C. 2915 (TCC) (Amount of capital employed and cash flow 
from real estate more important than number of employees in other sector 
of business for purposes of qualifying as “principal business”); Roopchan 
y. Canada, [1995] 2 C.T.C. 2423 (TCC) (Reasonable expectation of profit 
to be determined without reference to CCA for rental purposes). 


Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-274R: Rental properties — Capital cost of $50,000 or more; IT- 
304R2: Condominiums; IT-367R3: Capital cost. allowance — multiple- 
unit residential buildings (archived); IT-434R: Rental of real property by 
individual. 


Forms: T776: Statement of real estate rentals. 


(12) [Rental properties — exceptions] — Subject to 
subsection (13), subsection (11) does not apply in respect 
of a taxation year of a taxpayer that was, throughout the 
year, 


(a) a life insurance corporation, or a corporation 
whose principal business was the leasing, rental, de- 
velopment or sale, or any combination thereof, of real 
property owned by it; or 


(b) a partnership each member of which was a corpo- 
ration described in paragraph (a). 


Related Provisions: Reg. 1100(13) — Exception. 


History: All. that portion of subsec. 1100(12) preceding para. (a) substi- 
tuted by P.C. 1982-599, subsec. 1(3), February 25, 1982, Canada Gazette, 
Part II, March 10, 1982. 


Selected Cases [Reg. 1100(12)]: Satin Finish Hardwood Flooring 
(Ontario) Ltd. v. R., [1997] 2 C.T.C. 2915 (TCC) (Amount of capital em- 
ployed and cash flow from real estate more important than number of em- 
ployees in other sector of business for purposes of qualifying as “principal 
business”). 

Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-371: Meaning of “principal business”. 


(13) [Rental properties — leasehold interest] — 
For the purposes of subsection (11), where a taxpayer or 
partnership has a leasehold interest in a property that is 
property of Class 1, 3 or 6 in Schedule II by virtue of 
subsection 1102(5) and the property is leased by the tax- 
payer or partnership to a person who owns the land, an 
interest therein or an option in respect thereof, on which 


Reg. 
S. 1100(14.2)(b) 


the property is situated, this section shall be read without 
reference to subsection (12) with respect to that property. 


Related Provisions: Reg. 1101(Sh) — Separate classes. 


History: Subsec. 1100(13) substituted by P.C. 1989-2464, subsec. 1(9), 
December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable 
to 1988 et seq. 


Subsec. 1100(13) added by P.C. 1982-599, subsec. 1(4), February 25, 
1982, Canada Gazette, Part I], March 10, 1982, applicable in respect of 
lease-leaseback agreements entered into after March 10, 1982. 


Interpretation Bulletins: [T-195R4: Rental property —CCA 
restrictions. 


(14) [“Rental property”] — In this section and section 
1101, “rental property” ofa taxpayer or a partnership 
means 


(a) a building owned by the taxpayer or the partner- 
ship, whether owned jointly with another person or 
otherwise, or 


(b) a leasehold interest in real property, if the lease- 
hold interest is property of Class 1, 3, 6 or 13 in 
Schedule II and is owned by the taxpayer or the 
partnership, 


if, in the taxation year in respect of which the expression 
is being applied, the property was used by the taxpayer or 
the partnership principally for the purpose of gaining or 
producing gross revenue that is rent, but, for greater cer- 
tainty, does not include a property leased by the taxpayer 
or the partnership to a lessee, in the ordinary course of the 
taxpayer’s or partnership’s business of selling goods or 
rendering services, under an agreement by which the 
lessee undertakes to use the property to carry on the busi- 
ness of selling, or promoting the sale of, the taxpayer’s or 
partnership’s goods or services. 

Related Provisions: ITA 127.52(3)“rental or leasing property” — Min- 


imum tax; Reg. 1100(14.1) — Interpretation; Reg. 1101(lac), (lae) — 
Separate classes; Reg. 2411(4)B(e) — Insurers. 


History: Para. 1100(14)(a) substituted by P.C. 1989-2464, subsec. 1(10), 
December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable 
to, 1994 et seq. 


Para. 1100(14)(b) substituted by subsec. 1(11) of the said P.C. 1989-2464, 
applicable to 1988 et seq. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-274R: Rental properties — Capital cost of $50,000 or more; IT- 
304R2: Condominiums; IT-367R3: Capital cost allowance — multiple- 
unit residential buildings (archived). 


(14.1) [“Gross revenue”] — For the purposes of sub- 
section (14), gross. revenue derived ina taxation year 
from 


(a) the right of a person or partnership, other than the 
owner of a property, to use or occupy the property or a 
part thereof, and 


(b) services offered to a person or partnership that are 
ancillary to the use or occupation by the person or 
partnership of the property or the part thereof 


shall be considered to be rent derived in that year from 
the property. 
Related Provisions: Reg. | 100(14.2) — Exception. 


Interpretation Bulletins: IT-195R4: Rental property —CCA 
restrictions. 
(14.2) [“Gross revenue” — exception] — Subsec- 


tion (14.1) does not apply in any particular taxation year 
to property owned by 


(a) a corporation, where the property is used in a busi- 
ness carried on in the year by the corporation; 


(b) an individual, where the property is used in a busi- 
ness carried on in the year by the individual in which 
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he is personally active on a continuous basis through- 
out that portion of the year during which the business 
is ordinarily carried on; or 


(c) a partnership, where the property is used in a busi- 
ness carried on in the year by the partnership if at least 
*/; of the income or loss, as the case may be, of the 
partnership for the year is included in the determina- 
tion of the income of 


(1) members of the partnership who are individuals 
that are personally active in the business of the 
partnership on a continuous basis throughout that 
portion of the year during which the business is or- 
dinarily carried on, and 


(ii) members of the that are 


corporations. 


History [Reg. 1100(14.1), (14.2)]: Subsecs. 1100(14.1), (14.2) added 
by P.C. 1986-2770, subsec. 1(1), December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable by subsec. 14(1) to 1986 et seg. in 
respect of property acquired by a taxpayer or a partnership, other than pro- 
perty acquired by the taxpayer or partnership that is 


partnership 


(a) property acquired by the taxpayer or partnership before May 23, 
1985; 


(b) new and unused property, other than a building, acquired by the 
taxpayer or partnership before 1986; 


(c) property, other than a building, acquired by the taxpayer or part- 
nership before 1986 pursuant to an agreement in writing to acquire the 
property entered into before May 23, 1985 by or on behalf of the tax- 
payer or partnership or as part of a lawful distribution to the public in 
accordance with a prospectus, preliminary prospectus or registration 
statement filed before May 24, 1985 with a public authority in Canada 
pursuant to and in accordance with the applicable securities legislation 
of Canada or of any province and, where required by law, accepted for 
filing by that public authority; 


(d) a building in existence on May 22, 1985, or an interest in that 
building, acquired by the taxpayer or partnership before 1987 pursuant 
to an agreement in writing to acquire the property entered into before 
May 23, 1985 by or on behalf of the taxpayer or partnership or as part 
of a lawful distribution to the public in accordance with a prospectus, 
preliminary prospectus or registration statement filed before May 24, 
1985 with a public authority in Canada pursuant to and in accordance 
with the applicable securities legislation of Canada or of any province 
and, where required by law, accepted for filing by that public 
authority; 


(e) a building, the construction, renovation or alteration of which was 
not completed, within the meaning of subsection 18(3.3) of the Act, 
on May 22, 1985, or an interest in that building, acquired by the tax- 
payer or partnership, pursuant to an agreement in writing to acquire 
the property entered into before May 23, 1985 by or on behalf of the 
taxpayer or partnership or as part of a lawful distribution to the public 
in accordance with a prospectus, preliminary prospectus or registra- 
tion statement filed before May 24, 1985 with a public authority in 
Canada pursuant to and in accordance with the applicable securities 
legislation of Canada or of any province and, where required by law, 
accepted for filing by that public authority, if the construction, renova- 
tion or alteration of the building, as the case may be, proceeds without 
undue delay after May 22 


(f) acquired by the taxpayer or partnership before 1986 and that is a 
building in existence in Canada on May 23, 1985, or an interest in that 
building, where arrangements in writing for a sale or syndication of 
the building were substantially advanced on May 22, 1985; 


(g) a building in Canada the construction, renovation or alteration of 
which was not completed, within the meaning of subsection 18(3.3) of 
the Act, on May 22, 1985, or an interest in that building, where ar- 
rangements made by or on behalf of the taxpayer or partnership for 
the construction, renovation or alteration thereof were substantially 
advanced on May 22, 1985, and where the construction, renovation or 
alteration thereof commenced before 1986 and proceeds thereafter 
without undue delay; or 


(h) property that is ancillary to the use of a property described in any 
of paragraphs (a) to (g). 


Interpretation Bulletins: IT-195R4: Rental 


restrictions. 


property — CCA 


Income Tax Regulations, Part XI 


(15) Leasing properties — Notwithstanding subsec- 
tion (1), in no case shall the aggregate of deductions, each 
of which is a deduction in respect of property of a pre- 
scribed class that is leasing property owned by a taxpayer, 
otherwise allowed to the taxpayer under subsection (1) in 
computing his income for a taxation year, exceed the 
amount, if any, by which 


(a) the aggregate of amounts each of which is 


(1) his income for the year from renting, leasing, or 
earning royalties from, a leasing property or a pro- 
perty that would be a leasing property but for sub- 
section (18), (19) or (20) where such property is 
owned by him, computed without regard to para- 
graph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from 
renting, leasing or earning royalties from, a leasing 
property or a property that would be a leasing pro- 
perty but for subsection (18), (19) or (20) where 
such property is owned by the partnership, to the 
extent of the taxpayer’s share of such income, 


exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting, leasing or 
earning royalties from, a property referred to in 
subparagraph (a)(i), computed without regard to 
paragraph 20(1)(a) of. the Act, or 


(ii) the loss of a partnership for the year from rent- 
ing, leasing or earning royalties from, a property 
referred to in subparagraph (a)(11), to the extent of 
the taxpayer’s share of such loss. 

Related Provisions: Reg. 1100(16)— Exception; Reg. 

(18) — Meaning of “leasing property”. 

Selected Cases [Reg. 1100(15)}: Burstow v. R., [1997] 3 C.T.C. 2540 


(TCC) (Leasing property rules not applicable to yacht where taxpayer per- 
sonally active in the business). 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-195R4: 
Rental property —CCA restrictions; IT-283R2: CCA — Video tapes, 
videotape cassettes, films, computer software and master recording media 
(archived); IT-434R: Rental of real property: by individual; IT-443: Leas- 
ing property — CCA restrictions. 


1100(17), 


(16) [Leasing property — exception] — Subsection 
(15) does not apply in respect of a taxation year of a tax- 
payer that was, throughout the year, . 


(a) a corporation whose principal business was 


(i) renting or leasing of leasing property or pro- 
perty that would be leasing property but for subsec- 
tion (18), (19) or (20), or 


(1) renting or leasing of property referred to in sub- 
paragraph (i) combined with selling and servicing 
of property of the same general type and 
description, 


if the gross revenue of the corporation for the year 
from such principal business was not less than 90 per 
cent of the gross revenue of the corporation for the 
year from all sources; or 


(b) a partnership each member of which was a COIPO- 
ration described in paragraph (a). 


Related Provisions: Reg. 1100(1.14) — Election; Reg. 
1100(2)(a)(v) — Half-year rule inapplicable to specified leasing property. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) [“Leasing property”] — Subject to subsection 
(18), in this section and section 1101, “leasing property” 


1906 


Division | — Deductions Allowed 


of a taxpayer or a partnership means depreciable property 
other than 


(a) rental property, 
(b) computer software tax shelter property, ‘or 


(c) property referred to in paragraph (w) of Class 10 or 
in paragraph (n) of Class 12 in Schedule II, 


where such property is owned by the taxpayer or the part- 
nership, whether jointly with another person or otherwise, 
if, in the taxation year in respect of which the expression 
is being applied, the property was used by the taxpayer or 
the partnership principally for the purpose of gaining or 
producing gross revenue that is rent, royalty or leasing 
revenue, but for greater certainty, does not include a pro- 
perty leased by the taxpayer or the partnership to a lessee, 
in the ordinary course of the taxpayer’s or partnership’s 
business of selling goods or rendering services, under an 
agreement by which the lessee undertakes to use the pro- 
perty to carry on the business of selling, or promoting the 
sale of, the taxpayer’s or Medd Rae goods or services. 


Proposed Amendment — Reg. 1100(4 mC) 


Federal budget, Supplementary Information, F: 
27, 1995: The. Te toa of the Ee m tax incenti ive to be 


Honosing 
° exemption of Canadian certified productions ‘from the leas- 


ing- ‘property | tules i in Income T ax ae oe _ 


Related Provisions: Reg. | 100(14) - — Meaning of “rental property”; 
Reg. 1100017.1), (17:2), (18), (19), (20) —JInterpretation; Reg. 
1100(20.1) — limitation on CCA claims for computer software tax shelter 
property; Reg. 1101(5c) — Separate class; Reg. 2411(4)B(e) — Insurers. 


History: Para. 1100(17)(b) added by P.C. 2000-1000, subsec. 2(3), June 
21, 2000, Canada Gazette, Part I, July 5, 2000, applicable generally to 
fiscal periods and taxation years of a taxpayer or partnership that end after 
August 5, 1997, but see the full application reproduced in the History to 
subsecs. 1100(20.1) and (20.2). 

Para. 1100(17)(b) revoked by P.C. 1989-2464, subsec. 1(12), December 
14, 1989, Canada Gazette, Part II, January 3, 1990, applicable to 1994 et 
seq. 

Para. 1100(17)(c) substituted by P.C. 1988-2795, subsec. 1(3), December 
22, 1988, Canada Gazette, Part II, January 18, 1989, applicable in respect 
of property acquired after 1987. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-283R2: CCA — Videotapes, videotape cassettes, films, computer 
software and master recording media (archived). 


(17.1) [Deemed use of property] — For the purposes 
of subsection (17), where, in a taxation year, a taxpayer or 
a partnership has acquired a property 


(a) that was not used for any purpose in that year, and 


(b) the first use of the property by the taxpayer or the 
partnership was principally for the purpose of gaining 
or producing gross revenue that is rent, royalty or leas- 
ing revenue, 


the property shail be deemed to have been used in the tax- 
ation year in which it was acquired principally for the 
purpose of gaining or producing gross revenue that is 
rent, royalty or leasing revenue. 


History: Subsec. 1100(17.1) added by P.C. 1982-599, subsec. 1(5), Feb- 
ruary 25, 1982, Canada Gazette, Part Il, March 10, 1982. 


(17.2) [Deemed rent] — For the purposes of subsec- 
tions (1.11) and (17), gross revenue derived in a taxation 
year from 


(a) the right of a person or partnership, other than the 
owner of a property, to use or occupy the property or a 
part thereof, and 


Reg. 
S. 1100(18)(e) 


(b) services offered to a person or partnership that are 
ancillary to the use or occupation by the person or 
partnership of the property or the part thereof 


shall be considered to be rent derived in the year from the 
property. 

Related Provisions: Reg. 1100(17.3) — Exception. 

Selected Cases [Reg. 1100(17.2)]: Burstow v. R., [1997] 3 C.T.C. 


2540 (TCC) (Leasing property rules not applicable to yacht where tax- 
payer personally active in the business). 


(17.3) [Deemed — rent — exception] — Subsection 
(17.2) does not apply in any particular taxation year to 
property owned by 


(a) a corporation, where the property is used in a busi- 
ness carried on in the year by the corporation; 


(b) an individual, where the property is used in a busi- 
hess carried on in the year by the individual in which 
he is personally active on a continuous basis through- 
out that portion of the year during which the business 
is ordinarily carried on; 


(c) a partnership, where the property is used in a busi- 
ness carried on in the year by the partnership if at least 
*/; of the income or loss, as the case may be, of the 
partnership for the year is included in the determina- 
tion of the income of 


(i) members of the partnership who are individuals 
that are personally active in the business of the 
partnership on a continuous basis throughout that 
portion of the year during which the business is or- 
dinarily carried on, and 


(ii) members of the 
corporations. 


History: Subsec. 1100(17.2) amended by P.C. 1991-465, subsec. 1(8), 
March 14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable in 
respect of leases entered into after 10:00 p.m. Eastern Daylight Saving 
Time, April 26, 1989, other than leases entered into pursuant to an agree- 
ment in writing entered into before that time under which the lessee there- 
under has the right to require the lease of the property (and for these pur- 
poses a lease in respect of which a material change has been agreed to by 
the parties thereto effective at any particular time that is after 10:00 p.m. 
Eastern Daylight Saving Time, April 26, 1989 shall be deemed to have 
been entered into at that particular time). 


Subsecs. 1100(17.2), (17.3) added by P.C. 1986-2770, subsec. 1(2), De- 
cember 11, 1986, Canada Gazette, Part Il, December 24, 1986. For appli- 
cation provided by subsec. 14(1) of P:C. 1986-2770, see History to sub- 
secs. 1100(14.1) and (14.2). 


partnership that are 


(18) [Leasing property — exclusions] — Leasing 
property of a taxpayer or a partnership referred to in sub- 
section (17) does not include 


(a) property that the taxpayer or the partnership ac- 
quired before May 26, 1976 or was obligated to ac- 
quire under the terms of an agreement in writing en- 
tered into before May 26, 1976; 


(b) property the construction, manufacture or produc- 
tion of which was commenced by the taxpayer or the 
partnership before May 26, 1976 or was commenced 
under an agreement in writing entered into by the tax- 
payer or the partnership before May 26, 1976; or 


(c) property that the taxpayer or the partnership ac- 
quired on or before December 31, 1976 or was obli- 
gated to acquire under the terms of an agreement in 
writing entered into on or before December 31, 1976, 
if 
(1) arrangements, evidenced by writing, respecting 
the acquisition, construction, manufacture or pro- 
duction of the property had been substantially ad- 
vanced before May 26, 1976, and 
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(11) the taxpayer or the partnership had before May 
26, 1976 demonstrated a bona fide intention to ac- 
quire the property for the purpose of gaining or 
producing gross revenue that is rent, royalty or 
leasing revenue. 


(19) [Leasing property — exclusions] — Notwith- 

standing subsection (17), a property acquired by a 

taxpayer 
(a) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) of 
the Act would not be applicable to the dividend by 
reason of the application of paragraph 55(3)(b) of the 
Act, or | 


(b) from a person. with whom the taxpayer was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at 
the time the property was acquired, 


that would otherwise be leasing property of the taxpayer, 
shall be deemed not to be leasing property of the taxpayer 
if immediately before it was so acquired by the taxpayer, 
it was, by virtue of subsection (18) or (20) or this subsec- 
tion, not a leasing property of the person from whom the 
property was so acquired. 

Related Provisions: Reg. 1 100(2.21)(a); Reg. 1100(17), (18) — Mean- 
ing of “leasing property”; Reg. 1102(20) — Non-arm’s length exception. 


History: Paras. 1100(19)(a),, (b). substituted for (a) to (c) by P.C. 1989- 
2464, subsec. 1(13), December 14, 1989, Canada Gazette, Part I, January 
3, 1990, applicable in respect of property acquired by a taxpayer after June 
17, 1987 other than property acquired after that date and before 1990 pur- 
suant to an agreement in writing entered into by the taxpayer before June 
18, 1987. 


Para. 1100(19)(a) substituted by P.C. 1988-1473, subsec. 1(2), July 21, 
1988, Canada Gazette, Part Il, August. 3, 1988, applicable to taxation 
years commencing after 1984. 


Para. 1100(19)(a.1) added by P.C. 1984-3789, s. 5, November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable with respect to 
property acquired after November 12, 1981. 


All that portion of subsec. 1100(19) following para. (c) substituted by P.C. 
1982-599, subsec. 1(6), February 25, 1982, Canada Gazette, Part I, 
March 10, 1982. 


Interpretation 
restrictions. 


(20) [Leasing property —replacement — pro- 
perty] — Notwithstanding subsection (17), a property 
acquired by a taxpayer or partnership that is a replace- 
ment property (within the meaning assigned by subsec- 
tion 13(4) of the Act), that would otherwise be a leasing 
property of the taxpayer or partnership, shall be deemed 
not to be a leasing property of the taxpayer or partnership 
if the property replaced, referred to in paragraph 13(4)(a) 
or (b) of the Act, was, by reason of subsection (18) or 
(19) or this subsection, not a leasing property of the tax- 
payer or partnership immediately before it was disposed 
of by the taxpayer or partnership. 

Related Provisions: Reg. 1100(17), (18)— Meaning of “leasing 
property”. 

History: Subsec. 1100(20) substituted by P.C. 1994-139, subsec. 2(13), 


January 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 
1986 et seq. 


Subsec. 1100(20) substituted by P.C. 1981-1556, s. 1, June 11, 1981, Can- 
ada Gazette, Part Il, June 24, 1981, applicable in respect of a property 
acquired to replace a property disposed of after March 31, 1977. 


Bulletins: [T-443: Leasing property —CCA 


(20.1) Computer software tax shelter property — 
The total of all amounts each of which is a deduction in 
respect of computer software tax shelter property allowed 
to the taxpayer under subsection (1) in computing a tax- 


Income Tax Regulations, Part XI 


payer’s income for a taxation year shall not exceed the 
amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the taxpayer’s income for the year from a busi- 
ness in which computer software. tax. shelter pro- 
perty owned by the taxpayer is used, computed 
without reference to any deduction under subsec- 
tion (1) in respect of such property, or 


(ii) the income of a partnership from a business in 
which computer software tax shelter property 
owned by the partnership is used, to the extent of 
the taxpayer’s. share of such income that is in- 
cluded in computing the taxpayer’s income for the 
year, 


exceeds 
(b) the total of all amounts each of which is 


(i) a loss of the taxpayer from a business in which 
computer software tax shelter property is used, 
computed without reference to any deduction under 
subsection (1) in respect of such property, or 


(i1) a loss of a partnership from a business in which 
computer software tax shelter property is used, to 
the extent of the taxpayer’s share of such loss that 
is included in computing the taxpayer’s income for 
the year. 

Related. Provisions: Reg. 1100(20.2) — Definition of “computer 


software tax shelter property”; Reg. 1101(5r) — Separate class for all 
computer software tax shelter property. 


(20.2) [“Computer software tax shelter pro- 
perty”]— For the purpose of this Part, computer 
software tax shelter property is computer software that is 
depreciable property of a prescribed class of a person or 
partnership where 


(a) the person’s or partnership’s interest in the pro- 
perty is a tax shelter investment (as defined by subsec- 
tion 143.2(1) of the Act) determined without reference 
to subsection (20.1); or 


(b) an interest in the person or partnership is a tax 
shelter investment (as defined by subsection 143.2(1) 
of the Act) determined without reference to subsection 
(20) 10; 


Related Provisions: Reg. 1100(20.1) — Limitation on CCA claim; 
Reg. 1101(Sr) — Separate class for all computer software tax shelter pro- 
perty; Reg. 1104(2) — Definition of “computer software”. 


History: Subsecs. 1100(20.1) and (20.2) added by P.C. 2000-1000, sub- 
sec. 2(4), June 21, 2000, Canada Gazette, Part I, July 5, 2000, applicable 
to taxation years and fiscal periods that end after August 5, 1997, except 
that those subsecs. do not apply in respect of computer software for taxa- 
tion years and fiscal periods of a taxpayer or partnership that end in 1997 
or 1998 where 


(a) the taxpayer’s or partnership’s interest in the computer software 
(1) is acquired before August 6, 1997, 


(ii) is acquired before 1998 pursuant to an agreement in writing 
made by the taxpayer or partnership before August 6, 1997, or 


(iii) is, or is associated with, a tax shelter investment (as defined 
by subsec. 143.2(1) of the Act) that is acquired by a taxpayer or 
partnership before 1998 pursuant to 


(A) the terms of a document thetiis a prospectus, preliminary 
prospectus or registration statement where 


(1) the document was filed before August 6, 1997 with a 
public authority in Canada pursuant to and in accordance 
with the securities legislation of Canada or of any prov- 
ince and, where required by law, accepted for filing by 
the public authority before August 6, 1997, 


(II) the particular computer software is 


1. identified in the document, or 
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2. acquired before November 29, 1997 from a person 
that is resident in Canada and that developed the 
software, and 


(IID) all the funds raised pursuant to the document are 
raised before 1998 and all or substantially all of the tax 
shelter investments that can reasonably be considered to 
be associated with the computer software are acquired 
before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the 
securities, 


2. a vendor of the property, 
3. a broker or dealer in securities, or 


4. a person who does not deal at arm’s length with a 
person referred to in sub-subclause | or 2, or 


(B) the terms of an offering memorandum distributed as part 
of an offering of securities where 


(1) the memorandum contained a complete or substan- 
tially complete description of the securities contemplated 
in the offering as well as the terms and conditions of the 
offering, 


(II) the memorandum was distributed before August 6, 
1997, 


(111) solicitations in respect of the sale of the securities 
contemplated by the memorandum were made before Au- 
gust 6, 1997, 


(IV) the sale of the securities was substantially in accor- 
dance with the memorandum, 


(V) the particular computer software is 
1. identified in the memorandum, or 


2. acquired before November 29, 1997 from a person 
that is resident in Canada and that developed the 
software, and 


(VI) all the funds raised pursuant to the memorandum 
were raised before 1998 and all or substantially all of the 
tax shelter investments that can reasonably be considered 
to be associated with the computer software are acquired 
before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the 
securities, 


2. a vendor of the property, 
3. a broker or dealer in securities, or 


4. a person who does not deal at arm’s length with a 
person referred to in sub-subclause 1 or 2; 


(b) there is no agreement or other arrangement under which any of the 
following obligations can be changed, reduced or waived if there is a 
change to the Act or if there is an adverse assessment under the Act: 


(1) the obligation of the taxpayer or the partnership, with respect 
to the computer software, or 


(11) the obligation of another taxpayer or partnership that acquires 
a tax shelter investment (as defined by subsec. 143.2(1) of the 
Act) that is associated with computer software, with respect to the 
tax shelter investment; 


(c) the computer software is, or is associated with, one or more tax 
shelters sold or offered for sale at a time and in circumstances in 
which s. 237.1 of the Act requires an identification number to have 
been obtained and the identification number was obtained before that 
time; and 


(d) the computer software (including computer software to which sub- 
paragraph (a)(i) or (ii) applies) is, or is associated with, a tax shelter 
investment (as defined by subsec. 143.2(1) of the Act) sold or offered 
for sale pursuant to a document or offering memorandum described in 
subparagraph (a)(iii) and either 
(i) the total amount of securities sold in 1997 pursuant to the doc- 
ument or offering memorandum does not exceed $100,000,000, 
or 


(ii) at least 10% of the securities authorized to be sold in 1997 
pursuant to the document or offering memorandum were in 1997 
and before August 6, 1997 sold to, or subscribed for by, a person 
who is not 

(A) a promoter, or an agent of a promoter, of the securities, 


(B) a vendor of the computer software, 


Reg. 
S. 1100(21)(b) 


(C) a broker or dealer in securities, or 


(D) a person who does not deal at arm’s length with any per- 
son referred to in clause (A) or (B). 


For the purpose of this application, computer software is deemed to be 
acquired by a taxpayer or partnership no earlier than the time and only to 
the extent that its cost is considered to be an expenditure made or incurred 
by the taxpayer or partnership for the purposes of the Income Tax Act, 
determined without reference to subsec. 1100(20.1) of the Regulations. 


(21) Certified films and video tapes — Notwith- 
standing subsection (1), where a taxpayer (in this subsec- 
tion and subsection (22) referred to as the “investor’’) has 
acquired property of Class 10 or 12 in Schedule II that is 
a certified feature film or certified production (in this sub- 
section and subsection (22) referred to as the “film or 
tape’’), in no case shall the deduction in respect of pro- 
perty of that class otherwise allowed to the investor by 
virtue of subsection (1) in computing the investor’s in- 
come for a particular taxation year exceed the amount that 
it would be if the capital cost to the investor of the film or 
tape were reduced by the aggregate of amounts, each of 
which is 

(a) where the principal photography or taping of the 

film or tape is not completed before the end of the par- 

ticular taxation year, the amount, if any, by which 


(i) the capital cost to the investor of the film or tape 
as of the end of the year 


exceeds the aggregate of 


(11) where the principal photography or taping of 
the film or tape is completed within 60 days after 
the end of the year, the amount that may reasona- 
bly be considered to be the investor’s proportionate 
share of the production costs incurred in respect of 
the film or tape before the end of the year, 


(111) where the principal photography or taping of 
the film or tape is not completed within 60 days 
after the end of the year, the amount that may rea- 
sonably be considered to be the investor’s propor- 
tionate share of the lesser of 


(A) the production costs incurred in respect of 
the film or tape before the end of the year, and 


(B) the proportion of the production costs in- 
curred to the date the principal photography or 
taping is completed that the percentage of the 
principal photography or taping completed as of 
the end of the year, as certified by the Minister 
of Communications, is of 100 per cent, and 


(iv) the aggregate of amounts determined under 
paragraphs (b), (c) and (d) in respect of the film or 
tape as of the end of the year; 


(b) where, at any time before the later of 


(i) the date the principal photography or taping of 
the film or tape is completed, and 


(i1) the date the investor acquired the film or tape, 


a revenue guarantee (other than a revenue guarantee 
that is certified by the Minister of Communications to 
be a guarantee under which the person who agrees to 
provide the revenue is a licensed broadcaster or bona 
fide film or tape distributor) is entered into in respect 
of the film or tape whereby it may reasonably be con- 
sidered certain, having regard to all the circumstances, 
that the investor will receive revenue under the terms 
of the revenue guarantee, the amount, if any, that may 
reasonably be considered to be the portion of the reve- 
nue that has not been included in the investor’s in- 
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come in the particular taxation year or a previous taxa- 
tion year; 
(c) where, at any time, a revenue guarantee, other than 


(i) a revenue guarantee in respect of which para- 
graph (b) applies, or 


(11) a revenue guarantee under which the person (in 
this subsection referred to as the “guarantor”) who 
agrees to. provide the revenue under the terms of 
the guarantee is a person who does not deal at 
arm’s length with either the investor or the person 
from whom the investor acquired the film or tape 
(in this subsection referred to as the “vendor’’) and 
in respect of which the Minister of Communica- 
tions. certifies that 


(A) the guarantor is a licensed broadcaster or 
bona fide film or tape distributor, and 


(B) the cost of the film or tape does not include 
any amount for or in respect of the guarantee, 


is entered into in respect of the film or tape, the 
amount, if any, that may reasonably be considered to 
be the portion of the revenue that is to be received by 
the investor under the terms of the revenue guarantee 
that has not been included in the investor’s income in 
the particular taxation year or a preceding taxation 
year, if 


(iii) the guarantor and the investor are not dealing 
at arm’s length, 


(iv) the vendor and the guarantor are not dealing at 
arm’s length, or 


(v) the vendor or a person not dealing: at arm’s 
length with the vendor undertakes in any way, di- 
rectly or indirectly, to fulfil all or any part of the 
guarantor’s obligations under the terms of the reve- 
nue guarantee; and 


(d) where, at any time, a revenue guarantee, other than 
a revenue guarantee in respect of which paragraph (b) 
or (c) applies, is entered into in respect of the film or 
tape, the amount, if any, that may reasonably be con- 
sidered to be the portion of the revenue that is to be 
received by the investor under the terms of the reve- 
nue guarantee that 


(i) is not due to the investor until a time that is 
more than four years after the first day on which 
the guarantor has the right to the use of the film or 
tape, and 


(ii) has not been included in the investor’s income 
in the particular taxation year or a previous taxa- 
tion year. 


Proposed Addition — Reg. 1100(21)(e) 
(e) the portion of any debt obligation of the investor 


_ Ww) the funds raised purs ant fo the ie teri 
are so raised before if Om 


Notwithstanding the above, We nr 


quired at any time by a “partnership 

- 40(3.1) does not apply to a member of the 
end of the partnership’ s fifth fiscal period e 
- son only of the: application of Bill C-59, 


— into-forc e of subsec. 


__ of a production that is 
2 _ ties) commences before 1095. 


vance ruling, or active status letter in Tespect 


-. and, where required: i law, Ree for. haa by such public au- 
thority, or 


(c) by a partnership pursuant to the terms of an offering memoran- 
é vate distributed as. part of an offering of securities where 


_ @) the memorandum contained a complete or substantially com- 
shige description of the securities contemplated in the offering 
as well as the ter 


Git the memorandum was d distributed before February 22; 1994, : 


; and conditions of the offering, 


(ii) solicitations in respect of the sale of the securities contem- 
plated by the eee ge were made before February 22, 
1994, 


(iv) ‘the sale of the. securities w 
with the memorandum, and 


ubstantially in accordance 


s of the memorandum 


4 in respec of property ac- 
‘where {draft} ITA subsec. 

ttnership before the 
fter 1994 by rea- 
(6) we Sate 


3.1), and 


(bd) para. 1100(21)(e). applies after 1994 in respect of property ac- 

quired after February 21, 
_ pursuant to an agreement in v riting entered into by the petrucesiny 

ae Q Repay aL AM d before 199. 


and before 1995 by a partnership 


99, where 


) do not otherw ea. 


Gi) the partnership i interests are acquired: before 1995, 


Cid) all or substantially all of the property (other than money) of 


: _ the partnership i is a film production or an interest in one or more 
partnerships. all or substannally all of the pippety - which is a 
film production, © : 


(iv) the principal photography of the Had (or i in the case 
elevision noe an pes of the se” 


a | (v) the funds used to produce the: dina piisbuon are raised © 


before 1995 and the principal photography. of the production is — 
completed, and the funds are expended, before 1995 (or, in the 
case of a film production prescribed for the purpose of ITA sub- 
para. 96(2.2)(d)(ii), the principal photography of the production 
is completed, ~~ “ Tones: are cree before March a 


: 1995), 
and either - 


(vi) the producer of the SAGA Has before Febriutay 2 

1994, entered into a written agreement for the pre-production, 

_ distribution, broadcasting, financing or acquisition of the pro-— 

_ duction or the acquisition of the screenplay for the production — 
_(or has entered into a written contract before February 22, 1994 


with a screenwriter to write the screenplay, for the production), 


_ (vii) the producer of the production receives before 1995, a com- 


mitment for funding or other government assistance (or an ad- 
eligibility for 


from a federal or provincial government agency the mandate of 


_ which is related to the provision of assistance to film: roduc- 
“tons m Canada, Or - 


(iii) the production i is a continuation a a icleviciia series an 


episode of which satisfies the requirements of subpara. (vi). 


outstanding at the end of the particular year that is Technical Notes: Subsection 1100(21) requires that the de- 


convertible into an interest in the film or tape or in preciable cost of a taxpayer’s interest in a certified feature film 
the investor. or certified production be reduced by certain amounts, includ- 


Application: The September 27, 1994 draft legislation (tax shelters 


ing certain revenue guarantees peed in» spite cf the 


and CCA — films and video tape) will add para. 1100(21)(e), applicable investment. 

to property acquired by a taxpayer or partnership after February 21, Subsection 1100(21) is amended to require that sha eee 

1994, other than property so acquired before 1995 cost of such an interest be reduced by the portion of any debt 
(a) by a taxpayer or a partnership pursuant to the terms of a written obligation of the investor outstanding at the end of a particular 
agreement entered into by the taxpayer or partnership before Febru- year that is convertible into an interest in the Hite OF Poe or the 
ary 22, 1994, taxpayer. 
(b) by a partnership pursuant to the terms of a prospectus. prelimi- Federal budget, Supplementary information, February 
nary prospectus or registration statement filed before February 22, 22, 1994: The federal government is committed to the contin- 
1994 with a public authority in Canada pursuant to and in accor- ued viability of the Canadian film industry. Currently, assis- 
dance with the securities legislation of Canada or of any province, tance is provided to the industry through direct expenditure 
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programs as well as income tax incentives for certified Cana- — 
dian films. The government is concerned, however, that film 
financing mechanisms have been developed to provide tax be- 
nefits to investors in excess of those contemplated when the 
incentives were introduced and in a manner inconsistent with 
the limited partnership at-risk rules. Generally, these financings 
depend on an overallocation of betas ® inve ors o agpist 
the use of convertible debt. . Ch. 
In particular, some film limited oft aveizateea debt 
that is convertible into interests in the partnership. After the tax 
benefits and cash distributions have been allocated to the origi- 
nal limited partners, the lender converts its loan into a partner- 
ship interest. In effect, proceeds from convertible loans are 
used to acquire films or video tapes at a capital cost which is, 
when allocated to the original limited partners in the form of 
capital cost allowance (CCA), in excess of the amount that 
would otherwise be allocated to such limited partners if the 
lender were considered to be a partner from the time the loan 
was made. The combination of this excess allocation of CCA 
to the original limited partners and the distribution of revenue 
to those partners ensures: that the —_— limited: a have 
little or no investment risk. cols 


Accordingly, this budget proposes to attend the Income Tax 
Regulations to reduce the capital cost of a film or video tape — 
acquired after February 22, 1994 by the amount of any loan © 
that is convertible into an interest in the film or a partnership 
that holds the film or video tape until such time as the converti- 
ble loan is exchanged for a partnership interest or repaid. Tran- 
sitional relief will be provided for property acquired pursuant 
to an agreement in writing entered into before February 22, 
1994 or pursuant to a prospectus, preliminary prospectus, regis- 
tration statement or offering memorandum filed before Febru- 
ary 22, 1994 and where required by law, accepted for filing by 
a public authority in Canada pursuant to and in accordance 
with securities legislation of Canada or of any province. 


_. Proposed Amendment — Reg. 1100(21) 
Federal budget, Supplementary Information, February 
27, 1995: The elements of the existing film tax incentive to be 
eliminated for films acquired after 1995 (and films acquired in 
1995 in Nag be of which the new credit is claimed) include the 
following: . 


. os phon from the ection of CCA in relies! of certain 
revenue guarantees under Income Tax Regulation 1100(21). 


Related Provisions: ITA 125.4(4) — No Canadian film/video produc- 
tion credit to corporation if investor can claim deduction; Reg. 225(1) — 
Information return; Reg. 1100(21.1) — Depreciable cost reduced by out- 
standing debt obligation; Reg. 1100(23); Reg. 1104(2) — “certified fea- 
ture film’, “certified production”; Reg. 1104(10) — Interpretation. 


History: That portion of subsec. 1100(21) preceding para. (a), and para. 
(c), substituted by P.C. 1988-2795, subsecs. 1(4) and (5), December 22, 
1988, Canada Gazette, Part I], January 18, 1989, applicable in respect of 
property acquired after 1987. 


That portion of subsec. 1100(21) preceding para. (a) substituted by P.C. 
1986-477, subsec. 1(1), February 27, 1986, Canada Gazette, Part I, 
March 19, 1986, applicable in respect of a motion picture film or video 
tape, the principal photography or taping of which commenced after 1985. 
Para. 1100(21)(b) substituted by P.C. 1986-477, subsec. 1(2), February 27, 
1986, Canada Gazette, Part Il, March 19, 1986, applicable in respect of a 
motion picture film or video tape, the principal photography or taping of 
which commenced after 1984. 

Cl. 1100(21)(a)(iii)(B) substituted by P.C. 1980-3374, s. 1, December 11, 
1980, Canada Gazette, Part Il, December 24, 1980. 

Subsec. 1100(21) added by P.C. 1978-3731, December 14, 1978, Canada 
Gazette, Part II, December 27, 1978, applicable in respect of property ac- 
quired after 1978. 

Minister of Communications: S. 46 of 1995, ¢ 
1996, provides as follows: 


11, in force July 12, 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 


Reg. 
S. 1100(21.1) 


which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


Forms: T1-CP Summ: Summary of certified productions. 


Proposed Addition — Reg. 1100(21.1) 


QL. 1) [Film or videotape — deemed cost reduc- 
tion] — Notwithstanding subsection (1), where a tax- 
payer has acquired property described i in paragraph (s) 
of Class 10, in Schedule II, or in paragraph (m) of Class 
12, in Schedule II, in no case shall the deduction in re- 
spect of the property otherwise allowed to the taxpayer 
under subsection (1) in computing the taxpayer’s in- 
come for: a taxation year bcoaien the amount that it 


See were redu Sed by the Bat of any debt obligation 


of the taxpayer outstanding at the end of the year that is _ 


convertible into an interest in the property or the 
taxpayer. 

Application: The Seye ii: oe 1994 draft ibwistasion fen shelters 
an 


so Js before 1995 __ 


(a) by a taxpayer or a perweship pursnant to the terms of a written 
_ agreement entered mto. es the Pay or partnership before Febru- 
_ ary 22, 1994, 


/ (b) by a partnership pursuant to the, terms of a prospectus, prelimi- 


. ‘ary prospectus or registration statement filed before February. 22, . 


1994 with a public authority in Canada pursuant to and in accor- 
_ dance with the securities legislation of Canada or of any province, 

and, where required by law, anaes for filing ys ot ae au- 
thority, or - 


©) by a partnership pursuant to the terms of an offering memoran- 
_ dim distributed as part of an offering ‘of securities where 


(i) the memorandum contained a complete or substantially com- 
plete description of the securities contemplated in the offering 
as well as the terms and conditions of the offering, 


_ (ii) the memorandum was distributed before February 22, 1994, 


(ili) solicitations in respect of the sale of the securities contem- 
plated by the memorandum were made before February 22, 
1994, 


~ (iv) the sale of the securities was substantially in accordance 
- with the memorandum, and — 


- (vy) the funds raised pursuant to the terms of the memorandum 
are so raised before 1995, 


Notwithstanding the above, 


(a) subsec. 1100(21.1) applies nfs 1994 j in respect of property ac- 
quired at any time by a partnership where [draft] ITA subsec. 
40(3.1) does not apply to a member of the partnership before the 
end of the partnership’s fifth fiscal period ending after 1994 by rea- 
son only of the application of Bill C-59, subsection 12(6) (the com- 
ing-into-force of subsec. 40(3.1)), and 


(b) subsec. 1100(21.1) applies after 1994 in respect of property ac- 
quired after February 21, 1994 and before 1995 by a partnership 
pursuant to an agreement in writing entered into by the partnership 
after February 21, 1994 and before 1995, where 


(i) paras. 1100(21)(1)(a) to (c) do not otherwise apply, 
(ii) the partnership interests are acquired before 1995, 


(iii) all or substantially all of the property (other than money) of 
the partnership is a film production or an interest in one or more 
partnerships all or substantially all of the property of which is a 
film production, 


(iv) the principal photography of the production (or in the case 
of a production that is a television series, an episode of the se- 
ries) commences before 1995, 


(v) the funds used to produce the film production are raised 
before 1995 and the principal photography of the production is 
completed, and the funds are expended, before 1995 (or, in the 
case of a film production prescribed for the purpose of ITA sub- 
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para. 96(2.2)(d)(ii), the principal photography of the production 
is completed, and the funds are expended, before March 2, 
1995); 

and either 


(vi) the producer of the production has, before February 22, 
1994, entered into a written agreement for the pre-production, 
distribution, broadcasting, financing or acquisition of the pro- 
duction or the acquisition of the screenplay for the production 
(or has entered into a written contract before February 22, 1994 
with a screenwriter to write the screenplay for the production), 
(vil) the producer of the production receives before 1995 a com- _ 
mitment for funding or other government assistance (or an ad- 
vance ruling or active status letter in respect of eligibility for 
such funding or other government assistance) for the production 
from a federal or provincial government agency the mandate of 
which is related to the provision of assistance to film pee 
tions in Canada, or . 


(vill) the production i isa continuation of | a ‘television series an 

episode of which satisfies the requirements of subpara, (vi). 
Technical Notes: New subsection 1100(21. 1) requires that 
the depreciable cost of a taxpayer’s interest in a non-certified 
motion picture film or video tape, or motion picture film or 
video tape that is a television commercial message, be reduced — 
by the portion of any debt obligation of the taxpayer outstand- 
ing at the end of a particular year that is convertible ce an 
interest in the film or tape or the taxpayer. 


(22) [Film or tape acquired before 1979] — Not- 
withstanding subsection (1), where an investor has ac- 
quired a film or tape after his 1977 taxation year and 
before 1979 and the principal photography or taping in 
respect of the film or tape is completed after a particular 
taxation year and not later than March 1, 1979, in no case 
shall the deduction in respect of property of Class 12 in 
Schedule I otherwise allowed to the investor by virtue of 
subsection (1) in computing his income for the particular 
taxation year exceed the amount, otherwise determined, if 
the capital cost to the investor of the film or tape were 
reduced by the amount, if any, by which 


(a) the capital cost to the investor of the film or tape as 
of the end of the year 


exceeds 


(b) the amount that may reasonably be considered to 
be the investor’s proportionate share of the production 
costs incurred in respect of the film or tape to March 
1 1) 


Related Provisions: Reg. 1100(21) — Meaning of “investor” and “film 
or tape”. 


History: Subsec. 1100(22) added by P.C. 1978-3731, s. 1, December 14, 
1978, Canada Gazette, Part Il, December 27, 1978. 


Interpretation Bulletins: [T-441: CCA — Certified feature film pro- 
ductions and certified short productions (archived). 


Forms: T1-CP Summ: Summary of certified productions. 


(23) [Film or tape acquired in 1987 or 1988] — For 
the purposes of paragraph (21)(a), 


(a) in respect of a film or tape acquired in 1987, other 
than a film or tape in respect of which paragraph (b) 
applies, the references in paragraph (21)(a) to “within 
60 days after the end of the year” shall be read as ref- 
erences to “before July, 1988”; and 


(b) in respect of a film or tape acquired in 1987 or 
1988 that is included in paragraph (n) of Class 12 in 
Schedule II and that is part of a series of films or tapes 
that includes another property included in that para- 
graph, the references in paragraph (21)(a) to “within 
60 days after the end of the year” shall be read as ref- 
erences to “before 1989”. 


Income Tax Regulations, Part XI 


History: Subsec. 1100(23) added by P.C. 1988-2795, subsec. 1(6), De- 
cember 22, 1988, Canada Gazette, Part IU, January 18, 1989, applicable 
after 1986. 


(24) Specified energy property — Notwithstanding 
subsection (1), in no case shall the total of deductions, 
each of which is a deduction in respect of property of 
Class 34 or Class 43.1 in Schedule II that is specified en- 
ergy property owned by. a taxpayer, otherwise allowed to 
the taxpayer under subsection (1) in computing the tax- 
payer’s income for a taxation year, exceed the amount, if 
any, by which 


(a) the total of all amounts each of which is 
(i) the total of 


(A) the amount that would be the income of the 
taxpayer for the year from property described in 
Class 34 or 43.1 in Schedule II (other than spec- 
ified energy property), or from the business of 
selling the product of that property, if that in- 
come were calculated after deducting the maxi- 
mum amount allowable in respect of the pro- 
perty for the year under paragraph 20(1)(a) of 
the Act, and 


(B) the taxpayer’s income for the year from 
specified energy property or from the business 
of selling the product of that property, com- 
puted without regard to paragraph 20(1)(a) of 
the Act, or 


(ii) the total of 


(A) the taxpayer’s share of the amount that 
would be the income of a partnership for the 
year from property described in Class 34 or 
43.1 in Schedule II (other than specified energy 
property), or from the business of selling the 
product of that property, if that income were 
calculated after deducting the maximum 
amount allowable in respect of the property for 
the year under paragraph 20(1)(a) of the Act, 
and 


(B) the income of a partnership for the year 
from specified energy property or from the bus- 
iness of selling the product of that property of 
the partnership, to the extent of the taxpayer’s 
share of that income, 


exceeds 
(b) the total of all amounts each of which is 


(1) the taxpayer’s loss for the year from specified 
energy property or from the business of selling the 
product of that property, computed without regard 
to paragraph 20(1)(a) of the Act, or 


(ii) the loss of a partnership for the year from spec- 
ified energy property or from the business of sell- 
ing the product of that property of the partnership, 
to the extent of the taxpayer’s share of that loss. 


Related Provisions: Reg. 1100(25) — Meaning of “specified energy 
property”; Reg. 1100(26) — Exception. 


History: Subsec. 1100(24) amended by P.C. 1997-1033, subsec. 1(2), 
July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable after 
February 21, 1994. 


(25) [“Specified energy property”]— Subject to 
subsections (27) to (29), in this section and section 1101, 
“specified energy property” of a taxpayer or partnership 
(in this subsection referred to as “the owner’) for a taxa- 
tion year means property of Class 34 or Class 43.1 in 
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Schedule II that was acquired by the owner after February 
9, 1988 other than a particular property 


(a) acquired to be used by the owner primarily for the 
purpose of gaining or producing income from a busi- 
ness carried on in Canada (other than the business of 
selling the product of the particular property) or from 
another property situated in Canada, or 


(b) leased in the year, in the ordinary course of carry- 
ing on a business of the owner in Canada, to 


(i) a person who can reasonably be expected to use 
the property primarily for the purpose of gaining or 
producing income from a business carried on in 
Canada (other than the business of selling the prod- 
uct of the particular property) or from another pro- 
perty situated in Canada, or 


(ii) a corporation or partnership described in sub- 
section (26), 


where the owner was 


(iii) a corporation whose principal business was, 
throughout the year, 


(A) the renting or leasing of leasing property or 
property that would be leasing property but for 
subsection (18), (19) or (20), 


(B) the renting or leasing of property referred to 
in clause (A) combined with the selling and ser- 
vicing of property of the same general type and 
description, or 


(C) the manufacturing of property described in 
Class 34 or Class 43.1 in Schedule II that it 
sells or leases, 


and the gross revenue of the corporation for the 
year from that principal business was not less than 
90 per cent of the gross revenue of the corporation 
for the year from all sources, or 


(iv) a partnership each member of which was a cor- 
poration described in subparagraph (iii) or para- 
graph (26)(a). 

Related Provisions: Reg. 1101(5m) — Separate class. 

History: The opening words of subsec. 1100(25) and cl. 

1100(25)(b)(iii)(C) amended by P.C. 1997-1033, subsecs. 1(3) and (4), 


July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable after 
February 21, 1994. 


(26) [Specified energy property — exception] — 
Subsection (24) does not apply to a taxation year of a tax- 
payer that was, throughout the year, 


(a) a corporation whose principal business throughout 
the year was 


(i) manufacturing or processing, 
(11) mining operations, or 
(iii) the sale, distribution or production of electric- 


ity, natural gas, oil, steam, heat or any other form 
of energy or potential energy; or 


(b) a partnership each member of which was a corpo- 
ration described in paragraph (a). 
Related Provisions: Reg. 1104(9) — Meaning of “manufacturing and 
processing”. 


History: Para. 1100(26)(a) amended by P.C, 1997-1033, subsec. 1(5), 
July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable to 
taxation years ending after March 6, 1996. 


(27) [Specified energy property — acquisition 


before 1990] — Specified energy property of a person 
or partnership does not include property acquired by the 
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person or partnership after February 9, 1988 and before 
1990 


(a) pursuant to an obligation in writing entered into by 
the person or partnership before February 10, 1988; 


(b) pursuant to the terms of a prospectus, preliminary 
prospectus, registration statement or offering memo- 
randum filed before February 10, 1988 with a public 
authority in Canada pursuant to and in accordance 
with the securities legislation of any province; 


(c) pursuant-to the terms of an offering memorandum 
distributed as part of an offering of securities where 


(i) the offering memorandum contained a complete 
or substantially complete description of the securi- 
ties contemplated in the offering as well as the 
terms and conditions of the offering of the 
securities, 


(ii) the offering memorandum was _ distributed 
before February 10, 1988, 


(ii1) solicitations in respect of the sale of the securi- 
ties contemplated by the offering memorandum 
were made before February 10, 1988, and, 


(iv) the sale of the securities was substantially in 
accordance with the offering memorandum; or 


(d) as part of a project where, before February 10, 
1988, 


(i) some of the machinery or equipment to be used 
in the project had been acquired, or agreements in 
writing for the acquisition of that machinery or 
equipment had been entered into, by or on behalf 
of the person or partnership, and 


(ii) an approval had been received by or on behalf 
of the person or partnership from a government en- 
vironmental authority in respect of the location of 
the project. 


Related Provisions: Reg. 1100(17) — Meaning of “leasing property”. 


(28) [Specified energy property — exclusion] — A 

property acquired by a taxpayer 
(a) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) of 
the Act would not be applicable to the dividend by 
reason of the application of paragraph 55(3)(b) of the 
Act, or 


(b) from a person with whom the taxpayer was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at 
the time the property was acquired 


that would otherwise be specified energy property of the 
taxpayer shall be deemed not to be specified energy pro- 
perty of the taxpayer if, immediately before it was so ac- 
quired by the taxpayer, it was not, by virtue of subsection 
(27), this subsection or subsection (29), specified energy 
property of the person from whom the property was so 
acquired. 


(29) [Specified energy property — replacement 
property] — A property acquired by a taxpayer or part- 
nership that is a replacement property (within the mean- 
ing assigned by subsection 13(4) of the Act), that would 
otherwise be specified energy property of the taxpayer or 
partnership, shall be deemed not to be specified energy 
property of the taxpayer or partnership if the property re- 
placed, referred to in paragraph 13(4)(a) or (b) of the Act, 
was, by virtue of subsection (27), (28) or this subsection, 
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not specified energy property of the taxpayer or partner- 
ship immediately before it was disposed of by the tax- 
payer or partnership. 


History [Reg. 1100(24)—(29)]: Subsecs. 1100(24) to (29) added by P.C. 
1990-753, April 26, 1990, Canada Gazette, Part Il, May 9, 1990, applica- 
ble in respect of taxation years ending after February 9, 1988: 


Selected Cases [Reg. 1100]: Brydges vy. Canada, [1996] 1 C.T.C. 
2851 (TCC) (Certification cannot be subsequently revoked). 


Definitions [Reg. 1100]: “additional property” — Reg. 1100(1.19)(a); 
“amount” — ITA 248(1); “arm’s length’ —ITA 251(1), Reg. 1102(20); 
“associated” —ITA 256; “broadcasting” — Interpretation Act 35(1); 
“business” —-ITA 248(1); “Canada” —ITA 255, Jnterpretation Act 
35(1); “Canadian” — Reg. 1104(10)(a), (c.2); “capital cost” — Reg. 
1100(1)(b), 1100(1.13), 1102(4), (7): “certified feature film”, “certified 
production” — Reg. 1104(2); “class” — Reg. 1101(6), 1102(1)-(3), (14), 
(14.1); “commencement” — Jnterpretation Act. 35(1); — “computer 
software” — Reg. 1104(2); “computer software tax shelter property” — 
Reg. 1100(20.2); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“depreciable property” —ITA 13(21), 248(1); “designated property” 
Reg. 1100(1)(ta),° (zc); “disposed” — ITA 248(1)“disposition”; “dis- 
poses” —ITA 248(1)“disposition”; “disposition” — ITA‘ 248(1); “divi- 
dend” — ITA 248(1); “end of the taxation year” — Reg. 1104(1); “ex- 
empt property” — Reg. 1100(1.13)(a); “film or tape’ — Reg. 1100(21); 
“fiscal period” —ITA 249.1; “gross revenue” —ITA 248(1); “guaran- 
tor’ — Reg. 1100(21)(c)(@i); “income from a mine” — Reg. 1104(5), 
(6.1)(a); “individual” — ITA 248(1); “industrial mineral mine” — Reg. 
1104(3); “investor? — Reg. 1100(21); | “leasing — property” — Reg. 
1100(17)-(20); “life insurance corporation” — ITA 248(1); “manufactur- 
ing or processing” — Reg. 1104(9); “mine” — Reg. 1104(7); “mineral”, 
“mining” — Reg. 1104(3); “Minister”? —ITA 248(1); “month” — Inter- 
pretation Act 35(1); “motor vehicle’, “office’ —ITA 248(1); “original 
lease” — Reg. 1100(1.2)(a); “original property” — Reg. 1100(1.17), 
(1.19)(a); “owner” — Reg. 1100(25); “Parliament” — Interpretation Act 
35(1); “particular time”, “particular year” — Reg. 1100(1.1)(a)Gi); “per- 
son” —ITA 248(1), Reg. 1100(1.16); “prescribed” — ITA 248(1); “pre- 
scribed rate” — Reg. 4301, 4302; “principal amount”, “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “radio” — Interpretation 
Act 35(1); “railway system” — Reg. 1104(2); “received or receivable” — 
Reg. 1100(1.18);. “related” — ITA 251(2)-(6); “remuneration” — Reg. 
1104(10)(c);. “rent” — Reg. 1100(14.1), (17:2); “rental property” — Reg. 
1100(14); “replacement property” — Reg. 1100(1.17); “resident in Can- 
ada” — ITA 250; “revenue guarantee” — Reg. 1104(10)(c.1); “share” — 
ITA 248(1); “specified energy property” — Reg. 1100(25), (27)-(29); 
“specified leasing property” — Reg. 1100(1.11); “systems software” — 
Reg. 1104(2); “tax shelter” — ITA 237.1(1), 248(1); “taxation year” — 
ITA 249, Reg. 1104(1); “taxpayer” — ITA 248(1); “undepreciated capital 
cost” —ITA 13(21), 248(1); “unit. of production” — Reg. 1104(10)(d); 
“vendor” — Reg. 1100(21)(c)(ii); “within 60 days after the end of the 
year’ — Reg. 1100(23)(a), (b); “writing”, “written” — Interpretation Act 
35(1)“writing”. 


interpretation Bulletins [Reg. 1100]: IT-474R: Amalgamations of 
Canadian corporations. 


1100A. Exempt mining income — (1) [Revoked] 


(2) Any election under subparagraph 13(21)(f)(vi) 
[13(21)“undepreciated capital cost’H] of the Act in re- 
spect of property of a prescribed class acquired by a cor- 
poration for the purpose of gaining or producing income 
from a mine shall be made by filing with the Minister, not 
later than the day on or before which the corporation is 
required to file a return of income pursuant to section 150 
of the Act for its taxation year in which the exempt period 
in respect of the mine ended, one of the following docu- 
ments in duplicate: 


(a) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made in respect of that class; and 


(b) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election in respect of that class by the 
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person or persons legally entitled to administer the af- 
fairs of the corporation. 


Related Provisions: Reg. 1100(1)(w), (x). 


History: Subsec. 1100A(1) revoked by P.C. 1988-390, s. 6, March 3, 
1988, Canada Gazette, Part Il, March 16, 1988, effective October 29, 
1985. 


Subsec. 1100A(1) substituted by P.C, 1979-1487, s.. 1, May. 17, 1979, 
Canada Gazette, Part Il, June 13, 1979. 


Subsec. 1100A(1) and that portion of subsec. 1100A(2) preceding para. (a) 
substituted by P.C. 1978-1315, subsecs. 7(1), (2), April 20, 1978, Canada 
Gazette, Part II, May 10, 1978, effective on and after May 26, 1978. 

Definitions [Reg. 1100A]: “class” — Reg. 1101(6), 1102(1)-(3), (14), 
(14.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “Minister”, 


“person”, “prescribed”, “property” —ITA 248(1); “taxation year” —ITA 
249, Reg. 1104(1). 


DIVISION Il — SEPARATE CLASSES 


1101. (1) Businesses and properties — Where more 
than one property of a taxpayer is described in the same 
class in Schedule Il and where 


(a) one of the properties was acquired for the purpose 
of gaining or producing income from a business, and 


(b) one of the properties was acquired for the purpose 
of gaining or producing income from another business 
or from the property, 


a separate class is hereby prescribed for the properties 
that 


(c) were acquired for the purpose of gaining or pro- 
ducing income from each business, and 
(d) would otherwise be included in the class. 

Related Provisions: Reg. 1101(1a) — Insurance businesses. 


History: Paras. 1101(1)(c), (d) renumbered by P.C. 1980-2081, s. 1, July 
31, 1980, Canada Gazette, Part Il, August 13, 1980. 


Selected Cases [Reg. 1101(1)]: Dupont Canada Inc. y. R.,,[2001] 2 
C.T.C. 315 (FCA) (Sale of certain assets not sale of separate business). 


interpretation Bulletins: IT-206R: Separate businesses; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farm- 
Jand and inherited land and conversion of real estate from capital property 
to inventory and vice versa. 


(1a) [Life insurance business deemed corporate 
business] — For the purposes of subsection (1), 


(a) a life insurance business, and 
(b) an insurance business other than a life insurance 
business, 


shall each be regarded as a separate business. 


(lab) [Partnership property separate] — Where, at 
the end of 1971, more than one property of a taxpayer 
who was a member of a partnership at that time is de- 
scribed in the same class in Schedule II and where 


(a) one of the properties can reasonably be regarded to 
be the interest of the taxpayer in a depreciable pro- 
perty that is partnership property of the partnership, 
and 


(b) one of the properties is property other than pro- 
perty referred to in paragraph (a), 


a separate class is hereby prescribed for all properties 
each of which | 


(c) is a property referred to in paragraph (a); and 
(d) would otherwise be included-in the class. 
(lac) [Rental property over $50,000] — Subject to 


subsection (Sh), where more than one property of a tax- 
payer is described in the same class in Schedule IJ, and 
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one or more of the properties is a rental property of the 
taxpayer the capital cost of which to the taxpayer was not 
less than $50,000, a separate class is hereby prescribed 
for each such rental property of the taxpayer that would 
otherwise be included in the same class, other than a 
rental property that was acquired by the taxpayer before 
1972 or that is . 


(a) a building or an interest therein, or 


(b) a leasehold interest acquired, by the taxpayer by 
reason of the fact that the taxpayer erected a building 
on leased land, 


erection of which building was commenced by the tax- 
payer before 1972 or pursuant to an agreement in writing 
entered into by the taxpayer before 1972. 


Related Provisions: Reg. 1100(14) — Meaning of “rental property”; 
Reg. 1101(1ad) — Exceptions. 


History: All that portion of subsec. 1101(1ac) preceding para. (a) substi- 
tuted by P.C. 1982-599, subsec. 2(1), February 25, 1982, Canada Gazette, 
Part IL, March 10, 1982. 


Interpretation Bulletins: IT-274R: Rental unspemy-saCanital cost of 
$50,000 or more; IT-304R2: Condominiums. 


(lad) [Rental property over $50,000 — excep- 
tion] — Notwithstanding subsection (lac), a rental’ pro- 
perty acquired by a taxpayer 


(a) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) of 
the Act would not be applicable to the dividend: by 
reason of the application of paragraph 55(3)(b) of the 
Act, or 


(b) from a person with whom the canter was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at 
the time the property was acquired, 


that would otherwise be rental property of the taxpayer of 
a separate class prescribed under subsection (lac), shall 
be deemed not to be property of a separate class pre- 
scribed under that subsection if, immediately before it 
was so acquired by the taxpayer, it was a rental property 
of the person from whom the property was so acquired of 
a prescribed class other than a separate class prescribed 
under that subsection. 


Related Provisions: Reg. 1 100(2.21)(a); Reg. 1100(14) — Meaning of 
“rental property”; Reg, 1102(20) — Non-arm’s length exception. 


History: Paras. 1101(1ad)(a), (b) substituted for (a) to (c) by P.C. .1989- 
2464, subsec. 2(1), December 14, 1989, Canada Gazette, Part Il, January 
3, 1990, applicable in respect of property acquired by a taxpayer after June 
17, 1987 other than property acquired after that date and before 1990 pur- 
suant to an agreement in writing entered into by the taxpayer before June 
18, 1987. 


Para. 1101(lad)(a.1) added by P.C. 1984-3789, s. 6, November 29, 1984, 
Canada Gazette, Part UH, December 12, 1984, applicable with respect to 
property acquired after November 12, 1981. 


Interpretation Bulletins: IT-274R: Rental properties — Capital cost of 
$50,000 or more. 


(lae) [Rental property separate] — Except in the 
case of a corporation or partnership described in subsec- 
tion 1100(12), where more than one property of a tax- 
payer is described in the same class in Schedule II and 
where 


(a) one of the properties is a rental property other than 
a property of a separate class prescribed under subsec- 
tion (lac), and 

(b) one of the properties is a property other than rental 
property, 


Reg. 
S. 1101(2a) 


a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class. 
Related Provisions: Reg. 1100(14) — Meaning of “rental property”. 


Interpretation, Bulletins: IT-195R4: Rental property —CCA restric- 
tions; IT-304R2: Condominiums. 


(laf) [Expensive automobiles] — A separate class is 
hereby. prescribed for each property included. in Class 
10.1 in Schedule II. 


History: Subsec. 1101(laf) added by P.C. 1991-2272, s. 2, November 21, 
1991, Canada Gazette, Part II, December 4, 1991, applicable to taxation 
years and fiscal periods commencing after June 17, 1987 that end after 
1987. 


Subsecs. 1101(1b), (1c) revoked by P.C. 1979-2483, erivates 43:<h979, 
Canada Gazette, Part Il, September 26, 1979, effective in respect of 1978 
et seq. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees. 


(2) Fishing vessels — Where a property of a taxpayer 
that would otherwise be included in Class 7 in Schedule II 
is a property in respect of which a depreciation allowance 
could have been taken under Order in Council 


(a) P.C. 2798 of April 10, 1942, 


(b) P.C. 7580 of August 26, 1942, as amended by P.C. 
3297 of April 22, 1943, or 


(c) PC. 3979 of June |, 1944, 


if those Orders in Council were applicable to the taxation 
year, a separate class is hereby prescribed for each pro- 
perty, including the furniture, fittings and equipment at- 
tached thereto. 


Related Provisions: Reg. 1100(1)(j). 


(2a) Canadian vessels — A separate class is hereby 
prescribed for each vessel of a taxpayer, including the fur- 
niture, fittings, radiocommunication equipment and other 
equipment attached thereto, that 


(a) was constructed in Canada; 

(b) is registered in Canada; and 

(c) had not been used for any purpose whatever before 
it was acquired by the taxpayer. 


Related Provisions: Reg. 1100(1)(v) — additional allowance; Reg. 
1101(2c) — No application if structured financing facility in place; Reg. 
4601(e)(i11) — Investment tax credit — qualified transportation 
equipment. 

History: Subsec. 1101(2a) substituted by P.C. 1994-139, subsecs. 3(1) 
and (2), January 27, 1994, Canada Gazette, Part I, February 9, 1994, ap- 
plicable to property acquired after July 13, 1990. 

Interpretation Bulletins: IT-267R2: CCA — vessels. 


Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


1915 


N 
= 
} 
me 
os 
— 
5 
BO 
5) 
as 


Reg. 
S. 1101(2b) 


(2b) Offshore drilling vessels — A separate class is 
hereby prescribed for all vessels described in Class 7 in 
Schedule II, including the furniture, fittings, radiocom- 
munication equipment and other equipment attached 
thereto, acquired by a taxpayer 


(a) after May 25, 1976 and designed principally for the 
purpose of 


(1) determining the existence, location, extent or 
quality of accumulations of petroleum or natural 
gas (other than mineral resources); or 


(ii) drilling oil or gas wells; or 


(b) after May 22, 1979 and designed principally for 
the purpose of determining the existence, location, ex- 
tent or quality of mineral resources. 


Related Provisions: Reg. 1100(1)(va) — Additional allowance; Reg. 
1101(2c) — No application if structured financing facility in place. 


History: Subsec. 1101(2b) substituted by P.C. 1979-1487, s. 52, May 17, 
1979, Canada Gazette, Part Il, June 13, 1979. 


Interpretation Bulletins: IT-267R2: CCA — Vessels; IT-317R: Radio 
and television equipment (archived). 


Proposed Addition — Reg. 1101(2c) | : 


(2c) Vessels and a structured financing facil-— 
ity — Subsections (2a) and (2b) do not apply to a ves- 

sel, nor to the furniture, fittings, radio communications 

equipment and other equipment attached to the vessel, if 

a structured financing facility relating to any such pro- 

perty has been agreed to by the Minister of Industry 

under the Department of Industry Act. 


Application: The December 20, 2002 draft regulations (Appendix C, 
CCA — vessels), s. 1, will add subsec. 1101(2c), deemed to have come 
into force on November 7, 2001. 


Technical Notes: In general, capital cost allowance Class 7 
in Schedule II to the Regulations applies to vessels and attach- 
ments thereto (15% rate, declining balance method). However, 
an additional allowance is available under Regulations 
1100(1)(v) and (va) in respect of certain vessels and their at- 
tachments. In particular, this is the case where a vessel and its 
attachments are included in a separate class because of subsec- 
tion 1101(2a) or (2b) of the Regulations. As well, Class 41 
(25% rate, plus an additional allowance) applies to vessels and 
attachments thereto if paragraph (b) of Class 41 applies. 


Proposed new subsection 1101(2c) of the Regulations provides 
that the separate classes in subsections 1101(2a) and (2b) for 
vessels and attachments do not apply in cases where the Min- 
ister of Industry has agreed to a structured financing facility. 
This change is consequential to the creation of the Structured 
Financing Facility Program, which is administered by Industry 
Canada. In cases where a vessel or its attachments are financed 
with a benefit under the Structured Financing Facility Program, 
the maximum capital cost allowance rate applicable to the ves- 
sel and its attachments is 15% under Class 7. 


For additional information, see the commentary to the amend- 
ment to Class 41. 


Related Provisions: Reg. Sch. II:Cl. 41(b) — Exclusion from Class 
4}. 


(3) Timber limits and cutting rights — For the pur- 
poses of this Part and Schedules IV and VI, each property 
of a taxpayer that is 


(a) a timber limit other than a timber resource pro- 
perty, or 


(b) a right to cut timber from a limit other than a right 
that is a timber resource property, 


is hereby prescribed to be a separate class of property. 
Related Provisions: Reg. | 100(1)(e) — Capital cost allowance. 
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Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; 
IT-481: Timber resource property and timber limits. 


(4) Industrial mineral mines — For the purposes of 
this Part and Schedule V, where a taxpayer has 


(a) more than one industrial mineral mine in respect of 
which he may claim an allowance under paragraph 


1100(1)(g), 


(b) more than one right to remove industrial minerals 
from an industrial mineral mine in respect of which he 
may claim an allowance under that paragraph, or 


(c) both such a mine and a right, 


each such industrial mineral mine and each such right to 
remove industrial minerals from an industrial mineral 
mine is hereby prescribed to be a separate class of 
property. 

Related Provisions: Reg. 1104(3) — Meaning of “industrial mineral 
mine”. 

(4a) New or expanded mines properties — Where 


more than one property of a taxpayer is described in Class 
28 in Schedule II and 


(a) one of the properties was acquired for the purpose 
of gaining or producing income from only one mine, 
and 


(b) one of the properties was acquired for the purpose 
of gaining or producing income from another mine, 


a separate class is hereby prescribed for the properties 
that 


(c) were acquired for the purpose of gaining or pro- 
ducing income from each mine; 


(d) would otherwise be included in the class; and 


(e) are not included in a separate class by virtue of 
subsection (4b). 


Related Provisions: Reg. 1100(1)(w), 1104(5), 1104(7); Reg. 1104(5), 
(6.1) — Income from a mine; Reg. 1104(7) — Interpretation. 


(4b) New or expanded mines properties — Where 
more than one property of a taxpayer is described in Class 
28 in Schedule II and 


(a) one of the properties was acquired for the purpose 
of gaining or producing income from particular mines, 
and 


(b) one of the properties was acquired for the purpose 
of gaining or producing income from only one mine or 
more than one mine other than any of the particular 
mines, 


a separate class is hereby prescribed for the properties 
that 
(c) were acquired for the purpose of gaining or pro- 
ducing income from the particular mines; and 
(d) would otherwise be included in the class. 


Related Provisions: Reg. 1100(1)(x), 1104(5), 1104(7); Reg. 1104(5), 
(6.1) — Income from a mine; Reg. 1104(7) — Interpretation. 


(4c) New or expanded mines properties — Where 
one or more properties of a taxpayer are described in par- 
agraph (a), (a.1), or (a.2) of Class 41 of Schedule I and 


(a) where all of the properties were acquired for the 
purposes of gaining or producing income from only 
one mine, or 


(b) where 
(i) one or more of the properties were acquired for 


the purpose of gaining or producing income from a 
particular mine, and 
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(ii) one or more of the properties were acquired for 
the purpose of gaining or producing income from 
another mine, 


a separate class is hereby prescribed for the properties 
that 


(c) were acquired for the purpose of gaining or pro- 
ducing income from each mine, 


(d) would otherwise be included in the class, and 


(e) are not included in a separate class by reason of 
subsection (4d). 


Related Provisions: Reg. 1100(1)(y), 1104(5), 1104(7); Reg. 1104(5), 
(6.1) — Income from a mine; Reg. 1104(7) — Interpretation. 


(4d) New or expanded mines properties — Where 
more than one property of a taxpayer is described in para- 
graph (a), (a.1), or (a.2) of Class 41 of Schedule II and 


(a) one of the properties was acquired for the purpose 
of gaining or producing income from particular mines, 
and 


(b) one of the properties was acquired for the purpose 
of gaining or producing income from only one mine or 
more than one mine other than any of the particular 
mines, 


a separate class is hereby prescribed for the properties 
that 


(c) were acquired for the purpose of gaining or pro- 
ducing income from the particular mines, and 


(d) would otherwise be included in the class. 


Related Provisions: Reg. 1100(1)(ya), 1104(5), 1104(7); Reg. 1104(5), 
(6.1) — Income from a mine; Reg. 1104(7) — Interpretation. 


History: The opening words of subsecs. 1101(4c), (4d) amended by P.C. 
1998-49, s. 8, January 26, 1998, Canada Gazette, Part II, February 4, 
1998, applicable after March 6, 1996. 


Subsecs. 1101(4c), (4d) added by P.C. 1989-2464, subsec. 2(2), December 
14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in respect 
of property acquired after 1987. 


(5) Lease option agreements — Where, by virtue of 
an agreement, contract or arrangement entered into on or 
after May 31, 1954, a taxpayer is deemed by section 18 of 
the Income Tax Act, as enacted by the Statutes of Canada, 
1958, Chapter 32, subsection 8(1), to have acquired a pro- 
perty, a separate class is hereby prescribed for each such 
property and if the taxpayer subsequently actually ac- 
quires the property it shall be included in the same class. 


(5a) Telecommunication spacecraft — For the pur- 
poses of this Part, each property of a taxpayer that is an 
unmanned telecommunication. spacecraft described in 
paragraph (f.2) of Class 10 or in Class 30 in Schedule II is 
hereby prescribed to be a separate class of property. 

History: Subsec. 1101(5a) substituted by P.C. 1989-2464, subsec. 2(3), 


December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable 
in respect of property acquired after 1987. 


(5b) Multiple-unit residential buildings — For the 
purposes of this Part, when any property of a taxpayer is a 
property of Class 31 or 32 in Schedule I and the capital 
cost of that property to the taxpayer was not less than 
$50,000, a separate class is hereby prescribed for each 
such property of the taxpayer that would otherwise be in- 
cluded in the same class. 

Interpretation Bulletins: IT-274R: Rental properties — Capital cost of 
$50,000 or more; IT-367R3: Capital cost allowance — multiple-unit resi- 
dential buildings (archived). 


Forms: TX87: Application for a copy of a MURB certificate. 


Reg. 
S. 1101(5d.1) 


(5c) Leasing properties — For the purposes of this 
Part, except in the case of a corporation or partnership de- 
scribed in subsection 1100(16), where more than one pro- 
perty of a taxpayer is. described in the same class in 
Schedule II and where 


(a) one of the properties is a leasing property, and 
(b) one of the properties is a property other than a 
leasing property, 

a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class. 


Related Provisions: Reg. 1100(17), (18)— Meaning of “leasing 
property”. 
Interpretation 
restrictions. 


Bulletins: IT-443: Leasing property —CCA 


(5d) Railway cars — Where more than one property of 
a taxpayer is a railway car included in Class 35 in Sched- 
ule II that was rented, leased or used by the taxpayer in 
Canada in the taxation year, other than a railway car 
owned by a corporation, or a partnership any member of 
which is a corporation, that 


(a) was at any time in that taxation year a common 
carrier that owned or operated a railway, or 


(b) rented or leased the railway cars at any time in that 
taxation year, by one or more transactions between 
persons not dealing at arm’s length, to an associated 
corporation that was, at that time, a common carrier 
that owned or operated a:railway, 


a separate class is prescribed 


(c) for all such properties acquired by the taxpayer 
before February 3, 1990 (other than such properties 
acquired for rent or lease to another person), 


(d) for all such properties acquired by the taxpayer af- 
ter February 2, 1990 (other than such properties ac- 
quired for rent or lease to another person), 


(e) for all such properties acquired by the taxpayer 
before April 27, 1989 for rent or lease to another per- 
son, and 


(f) for all such properties acquired by the taxpayer af- 

ter April 26, 1989 for rent or lease to another person. 
Related Provisions: Reg. 1100(1)(z), (z.1a); Reg. 1103(21) — Election 
to include Class 7(h) property in Class 35. 


History: Subsec. 1101(5d) substituted by P.C. 1991-465, subsec. 2(1), 
March 14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable after 
April 26, 1989 except that in respect of property of a taxpayer 

(a) acquired by the taxpayer after April 26, 1989 and before February 

3, 1990, 

(b) acquired by the taxpayer after Kebruary 2, 1990 pursuant to an 


agreement in writing entered into by the taxpayer before February 3, 
1990, or 


(c) under construction by or on behalf of the taxpayer before February 
3, 1990; 


the subsec. shall be read without reference to para. (d) thereof and to the 
words “before February 3, 1990” in para. (c) thereof. 


(5d.1) [Railway property] — A separate class is hereby 
prescribed for all property included in Class 35 in Sched- 
ule II acquired at a time after December 6, 1991 by a tax- 
payer that was at that time a common carrier that owned 
and operated a railway. 


Proposed Amendment — Reg. 1101(5d.1), 
(5d.2) 


(5d.1) [Railway property] A _ separate class is 
hereby prescribed for all property included in Class 35 
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in Schedule Il acquired at a time after December 6, 
1991 and before February 28, 2000 by a taxpayer that 
was at that time a common carrier that owned and oper- 
ated a railway. 


(5d.2) [Railway property] —A separate class is 
hereby prescribed for all property included in Class 35 
in Schedule II acquired at a time after February 27, 
2000 by a taxpayer that was at that time a common car- 
rier that owned and operated a railway. _ 

Related Provisions: Reg. 1 100(1)(z. ic) — Additional 6% CCA for 


property in this class; Reg. 1103(2i) — Election to include Class 7(h) 
property in Class 35. 


Application: The March 16, 2001 draft regulations (CCA), subsec. — 
2(1), will amend subsec. (Sd.1) to read as above and add subsec. (Sd. a 
applicable to property acquired after February 27, 2000. 


Technical Notes: Subsection 1101(5d.1) is replaced by new 
subsection 1101(5d.2), which prescribes a separate class for all 
property included in Class 35 (7% CCA rate) acquired after 
February 27, 2000 by a taxpayer that was at that time a com- 
mon carrier that owned and operated a railway. The treplace- 
ment of subsection 1101(5d.1) with subsection 1101(5d.2) is 
consequential to changes to the CCA rate applicable to certain 
railway assets more fully described below in the commentary ’ 
to new subsection 1103(2i) and amended Class 7 (15% CCA 
rate). 


Related Provisions: Reg. 1100(1)(z.1b) — Additional allowance. 


History: Subsec. 1101(5d.1) added by P.C. 1994-139, subsec. 3(3), Janu- 
ary 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 
property acquired after December 6, 1991. 


(5e) Railway track and related property — A sepa- 
rate class is hereby prescribed for all property included in 
Class 1 in Schedule II acquired by a taxpayer after March 
31, 1977 and before 1988 that is 


(a) railway track and grading, including components 
such as rails, ballast, ties and other track material; 


(b) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, 
crossing protection, detection, speed control or retard- 
ing equipment, but not including property that is prin- 
cipally electronic equipment or systems software 
therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary 
to railway track and grading. 


Related Provisions: Reg. 1100(1)(za), (za.1) — Additional allowance. 


(5e.1) [Railway property] — A separate class is hereby 
prescribed for all property included in Class | in Schedule 
II acquired at a time after December 6, 1991 by a tax- 
payer that was at that time a common carrier that owned 
and operated a railway, where the property is 


(a) railway track and grading, including components 
such as rails, ballast, ties and other track material; 


(b) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, 
crossing protection, detection, speed control or retard- 
ing equipment, but not including property that 1s prin- 
cipally electronic equipment or systems software 
therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary 
to railway track and grading. 
Related Provisions: Reg. 1100(1)(za.1) — Additional allowance. 


History: Subsec. 1101(Se.1) added by P.C. 1994-139, subsec. 3(5), Janu- 
ary 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 
property acquired after December 6, 1991. 


(5e.2) [Trestles] A separate class is hereby pre- 
scribed for all trestles included in Class 3 in Schedule II 
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acquired at a time after December 6, 1991 by a taxpayer 
that was at that time a common carrier that owned and 
operated a railway, where the trestles are ancillary to rail- 
way track and grading. 

Related Provisions: Reg. 1100(1)(za.2) — Additional allowance. 
History: Subsec. 1101(5e.2) added by P.C. 1994-139, subsec. 3(5), Janu- 


ary 27, 1994, Canada Gazette, Part II, February 9, 1994; applicable to 
property acquired after December 6, 1991. : 


(5f) [Trestles] — A separate class is hereby prescribed 
for all trestles included in Class 3 in Schedule Il acquired 
by a taxpayer after March 31, 1977 and before 1988 that 
are ancillary to railway track and grading. 


Related Provisions: Reg. 1100(1)(zb). 


History: All that portion of subsec. 1101(Se) preceding para. (a) and sub- 
sec. 1101(5f) substituted by P.C. 1984-2044, subsecs. 2(1), (2), June 14, 
1984, Canada Gazette, Part ll, June 27, 1984. 


All that portion of subsec. 1101(S5e) preceding para. (a) and subsec. (5f) 
substituted by P.C. 1981-733, s. 1, March 19, 1981, Canada-Gazette, Part 
Il, April 8, 1981,.effective April 1, 1980. 


Subsecs. 1101(5e), (Sf) added by P.C. 1978-344, s. 2, February 9, 1978, 
Canada Gazette, Part II, February 22, 1978, effective after March 31, 
1977. 


(5g) Deemed depreciable property — A separate 
class is hereby prescribed for each property of a taxpayer 
described in Class 36 in Schedule II. 


(Sh) Leasehold interest in real properties — For 
the purposes of this Part, where more than one property of 
a taxpayer is described in the same class in Schedule II 
and where 


(a) one of the properties is a leasehold interest in real 
property described in subsection 1100(13), and 


(b) one of the properties is a property other than a 
leasehold interest in real property described in subsec- 
tion 1100(13), 


a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class. 


History: Subsecs. 1101(5g), (Sh) added by P.C. 1982-599, subsec. 2(2), 
February 25, 1982, Canada‘Gazette, Part Il, March 10, 1982,.subsec. 
1101(5g) applicable in respect of property acquired after December 11, 
1979, 


(5i) Pipelines — A separate class is hereby prescribed 
for each property of a taxpayer described in Class 2 in 
Schedule II that is 


(a) a pipeline the construction of which was com- 
menced after 1984 and completed after September 1, 
1985 and the capital cost of which to the taxpayer is 
not less than $10,000,000, 


(b) a pipeline that has been extended or eset 
where the extension or conversion was completed af- 
ter September |, 1985 and the capital cost to the tax- 
payer of the extension or the cost to him of the conver- 
sion, as the case may be, is not less than $10,000,000, 
or 


(c) a pipeline that has been extended and converted as 
part of a single program, of extension and conversion 
of the pipeline where the program was completed after 
September 1, 1985 and the aggregate of the capital 
cost to the taxpayer of the extension and the cost to 
him of the conversion is not less than $10,000,000, 


and in respect of which the taxpayer has; by letter. at- 
tached to the return of his income filed with the Minister 
in accordance with section 150 of the Act for the taxation 
year in which the construction, extension, conversion or 
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program, as the case may be, was completed, elected that 
this subsection apply. 


Related Provisions: Reg. 1101(5j) — Effect of election. 


(5j) [Election effective forever] — An election under 
subsection (5i), (Sl) or (50) shall be effective from the 
first day of the taxation year in respect of which the elec- 
tion is made and shall continue to be effective for all sub- 
sequent taxation years. 

History: Subsec. 1101(5j) amended by P.C. 1991-465, subsec. 2(2), 


March 14, 1991, Canada Gazette, Part Il, March 27, 1991, applicable in 
respect of taxation years ending after April 26, 1989. 


Subsec. 1101(5j) substituted by P.C. 1989-2464, subsec. 2(4), December 
14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect 
of property acquired after 1987. 


Subsecs. 1101(Si), (5j) added by P.C. 1986-193, January 23, 1986, Can- 
ada Gazette, Part II, February 5, 1986. 


(5k) Certified productions — A separate class. is 
hereby prescribed for all property of a taxpayer included 
in Class 10 in Schedule II by reason of paragraph (w) 
thereof. 


Related Provisions: Reg. 1100(1)(1). 


History: Subsec. 1101(5k),added by P.C. 1988-2795,.s..2, December 22, 
1988, Canada Gazette, Part II, January 18, 1989, applicable in respect of 
property acquired after 1987. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer software and master recording media 
(archived), 


' Proposed Addition — Reg. 1101(5k-1) be 
(5k. 1) Canadian film or video production - ae AC . 
separate class is hereby prescribed for all property of a _ 


corporation included in Class 10 in Schedule. il because - 
of paragraph (x) thereof that i is property ee 


(a) in respect or which the corporation is 


asejiiet 


under subsection 125 A) of the Act to have pals an 


amount, or. 


(b) acquired by the comporation from another corpo. 
"ration where : } 


(i) the other corporation pone ihe puiperts in. 


vib circumstances: to which” paragraph fa chore : 


and 


(ii) the Borporahons: were related o each thes 
throughout the period that began when the other 
corporation. acquired the property and ended 
when the other corporation disposed of the pro- 
perty to the corporation. 


Application: The December 12, _ 1995 draft fegulations (Canadian film 
tax credit), s. 2, will add subsec. TIOIGK. 1), applicable to 1995 ef seq. 


Related Provisions: | 100(1)(m) — Additional allowance. 


(51) Class 38 property and outdoor advertising 
signs — A separate class is hereby prescribed for each 
property of a taxpayer described in Class 38 in Schedule 
II or in paragraph (1) of Class 8 in Schedule II in respect 
of which the taxpayer has, by letter attached to the return 
of income of the taxpayer filed with the Minister in accor- 
dance with section 150 of the Act for the taxation year in 
which the property was acquired, elected that this subsec- 
tion apply. 

Related Provisions: Reg. 1101(5j) — Effect of election. 

History: Subsec. 1101(51) added by P.C. 1989-2464, subsec. 2(5), De- 
cember 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in 
respect of property acquired after 1987, except that any election under the 
subsec. made before July 3, 1990 shall be deemed to be a valid election. 


interpretation Bulletins: IT-469R: CCA — Earth-moving equipment. 
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(5m) Specified energy property — Where, for any 
taxation year, a property of a taxpayer or partnership is a 
specified energy property, a separate class is prescribed in 
respect of that property for that and subsequent taxation 
years. 


Related Provisions: Reg. 1100(25) — Meaning of “specified energy 
property”. 
History: Subsec. 1101(5m) added by P.C. 1990-753, April 26, 1990, 


Canada Gazette, Part Il, May 9, 1990, applicable in respect of taxation 
years ending after February 9, 1988. 


(5n) [Specified leasing property] — Notwithstanding 
subsection (5c), where at the end of any taxation year a 
property of a taxpayer is specified leasing property, a sep- 
arate class is prescribed in respect of that property, (in- 
cluding any additions or alterations to that property in- 
cluded in the same class in Schedule II) for that year and 
all subsequent taxation years. 


Related Provisions: Reg. 1100(1.1), (1.11) — Specified leasing 
property. ; 


(50) [Exempt leasing properties] — A separate class 
is prescribed for one or more. properties of a. class. in 
Schedule II that are exempt properties, as defined in para- 
graph 1100(1.13)(a), of a taxpayer referred to in subsec- 
tion 1100(16) in respect of which the taxpayer has, by let- 
ter attached to the return of income of the taxpayer filed 
with the Minister in accordance with section 150 of the 
Act for the taxation year in which the property or proper- 
ties were acquired, elected that this subsection apply. 


Related Provisions: Reg. 1101(5j) — Effect of election. 


History: Subsecs. 1101(5n), (50) added by P.C. 1991-465, subsec. 2(3), 
(5n) applicable in respect of taxation years ending after April 26, 1989; 
and (50) in respect of property acquired after that date, and any election 
made under that subsec. before September 24, 1991 shall be deemed to be 
a valid election. 


(5p) Rapidly depreciating electronic equipment 
[optional] — Subject to subsection (5q), a separate class 
is prescribed for one or more properties of a taxpayer ac- 
quired in a taxation year and included in the year in Class 
8 in Schedule II, or for one or more properties of a tax- 
payer acquired in a taxation year and included in the year 
in Class 10 in Schedule II, where each of the properties 
has a capital cost to the taxpayer of at least $1,000 and is 


(a) general-purpose electronic data processing equip- 
ment and systems software therefor, including ancil- 
lary data processing equipment, included in paragraph 
(f) of Class 10 in Schedule IJ; 


(b) computer software; 
(c) a photocopier; or 


(d) office equipment that is electronic communications 
equipment, such as a facsimile transmission device or 
telephone equipment. 


Related Provisions: Reg. 1101(5q)— Election required for Reg. 


1101(S5p) to apply; Reg. 1103(2g) — Property transferred back to pool if 


still owned after 5 years. 


History: Subsec. 1101(5p) added by P.C. 1994-231, s. 2, February 10, 
1994, Canada Gazette, Part Uf, February 23, 1994, applicable to property 
acquired after April 26, 1993. 


(5q) [Election required] — Subsection (5p) applies 
only in respect of a property or properties of a taxpayer in 
respect of which the taxpayer has (by letter attached to the 
return of income of the taxpayer filed with the Minister in 
accordance with section 150 of the Act for the taxation 
year in which the property or properties were acquired) 
elected that the subsection apply. 
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Proposed Amendment — Reg. 1101(5q) 


(5q) [Election required] — Each of subsections (5p) 
and (5s) applies to a property or properties of a taxpayer 
only if the taxpayer has (by letter attached to the tax- 
payer’s return of income filed with the Minister in ac- 
cordance with section 150 of the Act for the taxation © 
year in which the property or properties were acquired) 
elected that the subsection apply to - ae “Or 
properties, as the case may be. 
Application: The March 16, 2001 draft regulations (CCA), gubsee, 2(2), 


will amend subsec. (5q) to read as above, pepe to property oe 
after February 27, 2000. 


Technical Notes: See under Reg. 1101(5s), (SD). 


Related Provisions: Reg. 
combustion turbines. 


History: Subsec. 1101(5q) added by P.C. 1994-231, s. 2, February 10, 
1994, Canada Gazette, Part Il, February 23, 1994, applicable to property 
acquired after April 26, 1993; an election referred to in subsec. 1101(5q) 
shall be deemed to have been made in accordance with if it is made by 
notifying the Minister of National Revenue in writing before the end of 
August 1994. 


1101(St) — Similar election permitted for 


(5r) Computer software tax shelter property — 
For the purpose of this Part, where 


(a) more than one property of a taxpayer is described 
in the same class in Schedule II, 


(b) one of the properties is computer software tax shel- 
ter property, and 


(c) one of the properties is a property other than com- 
puter software tax shelter property, 


for properties that are described in paragraph (b) and that 
would otherwise be included in the class, a separate class 
is prescribed. 

Related Provisions: Reg. 1100(20.1) — Limitation on CCA claim for 


computer software tax shelter property; Reg. 1100(20.2) — Definition of 
“computer software tax shelter property”. 


History: Subsec. 1101(5r) added by P.C. 2000-1000, s. 3, June 21, 2000, 
Canada Gazette, Part II, July 5, 2000, applicable generally to fiscal peri- 
ods and taxation years of a taxpayer or partnership that end after August 5, 
1997, but see the full application reproduced in the History to new sub- 
secs. 1100(20.1) and (20.2). 


Proposed Addition | 


(5s) Manufacturing or processing property [op- 
tional] — Subject to subsection’ (Sq), a separate class is 
prescribed for one or more properties of a taxpayer 


(a) that were acquired in a taxation year and included 
in the year in Class 43 in Schedule II because of bes 
agraph (a) of that Class; and - : : 


(b) that had a capital cost to the taxpayer “ at ot 
$1,000. 


Related Provisions: Reg. OIG) Elect ‘required for Ae 
1101(5s) to apply. 


(5t) Combustion turbines loptionaly. A separate 
class is prescribed for one or more properties of a tax- 
payer that is a combustion turbine (including associated 
burners and compressors) included in Class 17 in 
Schedule II because of subparagraph (a.1)(i) of that 
Class if the taxpayer has (by letter attached to the tax- 
payer’s return of income filed with the Minister in ac- 
cordance with section 150 of the Act for the taxation 
year in which the property or properties were acquired) 
elected that this subsection apply to “ property or 
properties. 

Application: The March 16, 2001 draft regulations (CCA), subsec. 


2(3), will add subsecs. (5s) and (5t), applicable to property acquired af- 
ter February 27, 2000. 
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For the purpose of subsec. 1103(2g), an election that is in respect of. 
property described in subsec. 1101(5s) and that is made under para. ‘ 
1101)(b) of the [March 16, 2001 draft regulations] i is seemed to have | 
been made in accordance with subsec. 1101(5q). _ 


Technical Notes: Subsection 1101(5q) allows a taxpayer to’ 
elect to have a separate class for rapidly depreciating electronic _ 
equipment. Subsection 1101(5q) is amended sonseauentidl to 
new subsection 1101(5s), which is described below. 


New subsection 1101(5s) prescribes. a separate class for one or 
more properties acquired by ; a taxpayer in a taxation year where — 
the property is described in paragraph (a) of Class 43, the pro- _ 
perty is acquired after February 27, 2000, the property has a 
cost a at least $I, 000 and the taxpayer has elected under sub- 
vat oI : ‘should | also. be 


noes cost ee in respect of each such ae a 
election that i is — after five ae is to be transferred to oh 


for one or m ies acquired by xp / 
year that is a new combustion Hirbine! nae dosoeidic 
burners and compressors) that generates” cleoticity and AO 
which Class 17 (8% CCA rate) applies. 


(6) Reference — A reference in this Part to a class in 
Schedule II includes a reference to the corresponding sep- 
arate classes prescribed by this section. 


Interpretation Bulletins: 
corporations. 


Definitions [Reg. 1101]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1), Reg. 1102(20); “business” — Reg. 1101(1a); “Canada” — 
ITA 255, Interpretation Act 35(1); “class” — Reg. 1101(6), 1102(1)-(3), 
(14), (14.1); “computer software” — Reg. 1104(2); “computer software 
tax shelter property” — Reg. 1100(20.2); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “depreciable property” —ITA 13(21), 248(1); 
“disposed” — ITA 248(1)“disposition’”; “dividend” — ITA 248(1); “gen- 


wRces 


IT-474R: Amalgamations of Canadian 


come from a mine”—Reg. 1104(5), (6.1)(a); “industrial mineral 
mine” — Reg. 1104(3); “leasing property” — Reg. 1100(17-20); “life in- 
surance business” — ITA 248(1); “mine” — Reg. 1104(7); “mineral” — 
Reg. 1104(3); “mineral resource”, “Minister”, “ 
“person” — ITA 248(1); “pipeline” — Reg. 1104(2); “prescribed”, “‘pro- 
perty” —ITA 248(1); “related” —ITA 251(2)-(6); “rental property” — 
Reg. 1100(14); “specified energy property” — Reg. 1100(25), (27)- Peale 
“specified leasing property” — Reg. 1100(1.11); * 
Reg. 1104(2); “taxation year” —ITA 249, Reg. 1104(1); 
ITA 248(1); “ 
ing” — Interpretation Act 35(1). 


“taxpayer” — 
-. “writ- 


DIVISION Ill — PROPERTY RULES 


1102. (1) Property not included — The classes of pro- 
perty described in this Part and in Schedule II shall be 
deemed not to include property 


(a) [otherwise deductible] — the cost of which 
would be deductible in computing the taxpayer’s in- 


come if the Act were read without reference to sec- 
tions 66 to 66.4 of the Act; 


History: Para. 1102(1)(a) amended by P.C. 1999-629, subsec. 2(1), April 
15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to taxation 
years that end after December 5, 1996. 


(a.1) [CRCE] — the cost of which is included in the 
taxpayer’s Canadian renewable and conservation ex- 
pense (within the meaning assigned by section 1219); 
History: Para. 1102(1)(a.1) added by P.C. 2000-1331, subsec. 1(1), Au- 


gust 23, 2000, Canada Gazette, Part Il, September 13, 2000, applicable to 
expenses incurred after December 5, 1996. 


(b) [inventory] — that is described in the taxpayer’s 
inventory; 
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(c) [no income purpose] — that was not acquired 
by the taxpayer for the purpose of gaining or produc- 
ing income; 

Selected Cases: Hickman Motors Ltd. v. Canada, [1995] 2 C.T.C. 320 


(FCA) (Depreciable property in subsidiary not necessarily depreciable in 
hands of parent upon winding-up). 


1.T. Technical News: No. 3 (loss. utilization within a corporate group; 
use of a partner’s assets by a partnership. 


(d) [R&D expense] — that was acquired by an ex- 
penditure in respect of which the taxpayer is allowed a 


deduction in. computing income under section 37 of 
the Act; 


Related Provisions: Reg. 5202“cost of capital”(a), 5204“cost of capi- 
tal”(a) — Manufacturing and processing credit. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. See also list at end of Reg. 1102(1). 


(e) [non-Canadian art] — that was acquired by the 
taxpayer after November 12, 1981, other than property 
acquired from a person with whom the taxpayer was 
not dealing at arm’s length (otherwise than by virtue 
of a right referred to in paragraph 251(5)(b) of the 
Act) at the time the property was acquired if the pro- 
perty was acquired in the circumstances where subsec- 
tion (14) applies, and is 


(i) a print, etching, drawing, painting, sculpture, or 
other similar work of art, the cost of which to the 
taxpayer was not less than $200, 


(11) a hand-woven tapestry or carpet or a handmade 
appliqué, the cost of which to the taxpayer was not 
less than $215 per square metre, 


(iii) an engraving, etching, lithograph, woodcut, 
map or chart, made before 1900, or 


(iv) antique furniture, or any other antique object, 
produced more than 100 years before the date it 
was acquired, the cost of which to the taxpayer was 
not less than $1,000, 


other than any property described in subparagraph (1) 
or (11) where the individual who created the property 
was a Canadian (within the meaning assigned by para- 
graph 1104(10)(a)) at the time the property was 
created; 
History: Para. 1102(1)(e) added by P.C. 1983-1083, s. 2, April 14, 1983, 
Canada Gazette, Part II, April 27, 1983, applicable in respect of property 
(other than property described in Class 31 of Schedule II or paragraph (n) 
of Class 12 of that schedule) acquired or disposed of after November 12, 
1981, property described in the said Class 31 acquired or disposed of after 
1981 and property described in paragraph (n) of the said Class 12 acquired 
or disposed of after 1982. 
Para. 1102(1)(e) revoked by P.C. 1978-1315, s. 8, April 20, 1978, Canada 
Gazette, Part II, May 10, 1978. 


(f) that is property referred to in paragraph 18(1)(1) of 
the Act acquired after December 31, 1974, an outlay 
or expense for the use or maintenance of which is not 
deductible by virtue of that paragraph; 


Related Provisions: Reg. | 102(17) — Grandfathering to November 13, 
1974. 


g) [pre-1972 farming/fishing property] — in re- 
spect of which an allowance is claimed and permitted 
under Part XVII; 
Related Provisions: Reg. 5202“cost of capital”(a), 5204“cost of capi- 
tal”(a) — Manufacturing and processing credit. 
(h) [pre-1966 automobile] — that is a passenger 
automobile acquired after June 13, 1963 and before 
January |, 1966, the cost to the taxpayer of which, mi- 
nus the initial transportation charges and retail sales 
tax in respect thereof, exceeded $5,000, unless the au- 


Reg. 
S. 1102(5)(a)(i) 


tomobile was acquired by a person before June 14, 
1963 and has by one or more transactions between 
persons not dealing at arm’s length become vested in 
the taxpayer; 


Related Provisions: Reg. 1102(11)—-(13) — Interpretation. 


(i) [pre-1963 property] — that was deemed by sec- 
tion 18 of the Income Tax Act, as enacted by the Stat- 
utes of Canada, 1958, Chapter 32, subsection 8(1), to 
have been acquired by the taxpayer and that did not 
vest in the taxpayer before the 1963 taxation year; 


(j) [life insurer] — of a life insurer, that is property 
used by it in, or held by it in the course of, carrying on 
an insurance business outside Canada; or 

History: Para. 1102(1)(j) substituted by P.C. 1979-2483, s. 2, September 


13, 1979, Canada Gazette, Part Il, September 26, 1979; applicable to 1978 
et seq. 


(k) {linefill] — that is linefill in a pipeline. 


History: Para. 1102(1)(k) added by P.C. 1994-139, subsec. 4(1), January 
27, 1994, Canada Gazette, Part Il, February 9,,1994, applicable to pro- 
perty acquired after December 23, 1991, other than property acquired by a 
taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on 
December 25> out! 


Interpretation Bulletins [Reg. 1102(1)(k)]: IT-482R: Pipelines. 


Interpretation Bulletins [Reg. 1102(1)]: IT-128R: CCA — Deprecia- 
ble property; IT-148R3: Recreational properties and club dues; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farm- 
land and inherited land and conversion of real estate from capital property 
to inventory and vice versa; [T-220R2: CCA — Proceeds of disposition of 
depreciable property; IT-350R: Investigation of site. 


(1a) Partnership property -— Where the taxpayer is a 
member of a partnership, the classes of property de- 
scribed in this Part and in Schedule II shall be deemed not 
to include any property that is an interest of the taxpayer 
in depreciable property that is partnership property of the 
partnership. 


(2) Land — The classes of property described in Sched- 
ule II shall be deemed not to include the land upon which 
a property described therein was constructed or is 
situated. 


(3) Non-residents — Where the taxpayer is a non-resi- 
dent person, the classes of property described in this Part 
and in Schedule II shall, except for the purpose of deter- 
mining the foreign accrual property income of the tax- 
payer for the purposes of subdivision 1 of Division B of 
Part I of the Act, be deemed not to include property that is 
situated outside Canada. 


(4) Improvements or alterations to leased proper- 
ties — Subject to subsection (5), “capital cost” for the 
purposes of paragraph 1100(1)(b) includes any amount 
expended by a taxpayer for or in respect of an improve- 
ment or alteration to a leased property. 

Selected Cases [Reg. 1102(4)]: Hickman Motors Ltd. v. R., [1998] | 


C.T.C. 213 (SCC) (Property retains depreciable character in hands of 
transferee on winding-up, if not used for other purposes). 


(5) Buildings on leased properties — Where the 
taxpayer has.a leasehold interest in a property, a reference 
in Schedule I to a property that is a building or other 
structure shall include a reference to that leasehold inter- 
est to the extent that that interest 


(a) was acquired by reason of the fact that the taxpayer 
(i) erected a building or structure on leased land, 
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(11) made an addition to a leased building or struc- 
ture, or 


(111) made alterations to a leased building or struc- 
ture that substantially changed the nature of the 
property; or 


(b) was acquired after 1975 or, in the case of any pro- 
perty of Class 31 or 32, after November 18, 1974, 
from a former lessee who had acquired it by reason of 
the fact that he or a lessee before him 


(1) erected a building or structure on leased land, 


(11) made an addition to a leased building or struc- 
ture, or 


(111) made alterations to a leased building or struc- 
ture that substantially changed the nature of the 
property. 
Related Provisions: Reg. 1102(4) —Improvements or alterations to 
leased property; Reg. 1102(5.1) — References to “building”. 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other struc- 
tures; IT-195R4: Rental property — CCA restrictions; IT-324: CCA — 
Emphyteutic lease (archived); IT-367R3: Capital cost allowance — multi- 
ple-unit residential buildings (archived); IT-464R: Leasehold interests. 


(5.1) [Buildings on leased properties] — Where a 
taxpayer has acquired a property that would, if the pro- 
perty had been acquired by a person with whom the tax- 
payer was not dealing at arm’s length at the time the pro- 
perty was acquired by the taxpayer, be described in 
paragraph (5)(a) or (b) in respect of that person, a refer- 
ence in Schedule II to a property that is a building or 
other structure shall, in respect of the taxpayer, include a 
reference to that property. 

History: Subsec. 1102(5.1).added by P.C. 1994-139, subsec. 4(2), Janu- 
ary 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 


property acquired after December 23, 1991, other than property acquired 
by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 


(6) Leasehold interests acquired before 1949 — 
For the purposes of paragraphs 2(a) and (b) of Schedule 
III, where an item of capital cost has been incurred before 
the commencement of the taxpayer’s 1949 taxation year, 
there shall be added to the capital cost of each item the 
amount that has been allowed in respect thereof as depre- 
ciation under the Income War Tax Act and has been de- 
ducted from the original cost to arrive at the capital cost 
of the item, 


(7) River improvements — For the purposes of para- 
graph 1100(1)(f), capital cost includes an amount ex- 
pended on river improvements by the taxpayer for the 
purpose of facilitating the removal of timber from a tim- 
ber limit. 


(8) Electrical plant used for mining — Where the 
generating or distributing equipment and plant (including 
structures) of a producer or distributor of electrical energy 
were acquired for the purpose of providing power to a 
consumer for use by the consumer in the operation in 
Canada of a mine, ore mill, smelter, metal refinery or any 
combination thereof and at least 80 per cent of the pro- 
ducer’s or distributor’s output of electrical energy 


(a) for his 1948 and 1949 taxation years, or 


(b) for his first two taxation years in which he sold 
power, 
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whichever period is later, was sold to the consumer for 
that purpose, the property shall be included in 


(c) Class 10 in Schedule II if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987, or 


(C) that is machinery or equipment that is a 
fixed and integral part of the building, structure, 
plant facility or other property that was under 
construction by or on behalf of the taxpayer on 
June 18, 1987, or 


(d) Class 41 in Schedule II in any other case, except 
where the property would otherwise be included in 
Class 43.1 in Schedule II and the taxpayer has, by let- 
ter filed with the return of income of the taxpayer filed 
with the Minister in accordance with section 150 of 
the Act for the taxation year in which the property was 
acquired, elected to include the property in Class 43.1. 
Related Provisions: Reg. 1102(9.1) — Acquisition before November 8, 
1969; Reg. 1102(9.2) — Acquisition not at arm’s length; Reg. 1103(4) — 
When election under para. (d) effective; Reg. 1104(7) — Interpretation. 
History: That portion of subsec. 1102(8) following para. (b) and para. (d) 
amended by P.C. 1997-1033, subsecs. 2(1) and (2), July 25, 1997, Canada 
Gazette, Part Il, August 20, 1997, applicable to property acquired after 
February 21, 1994 except that, where a taxpayer acquires the property af- 
ter February 21, 1994 and before August 21, 1997, the taxpayer may file 
the election referred to in para. (d) by notifying the Minister of National 


Revenue in writing as required in those paragraphs or before February 
1998. 


That portion of subsec. 1102(8) following para. (b) substituted by P.C. 
1989-2464, subsec. 3(1), December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable in respect of property acquired after 1987. 


(9) [Generating or distributing equipment] — 
Where a taxpayer has acquired generating or distributing 
equipment and plant (including structures) for the purpose 
of providing power for his own consumption 1n operating 
a mine, ore mill, smelter, metal refinery or any combina- 
tion thereof and at least 80 per cent of the output of elec- 
trical energy was so used 


(a) in his 1948 and 1949 taxation years, or 


(b) in the first two taxation years in which he so pro- 
duced power, 


whichever period is the later, the property shall be in- 
cluded in 


(c) Class 10 in Schedule I if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987, or 


(C) that is machinery or equipment that is a 
fixed and integral part of a building, structure, 
plant facility or other property that was under 
construction by or on behalf of the taxpayer on 
June 18, 1987, or 


(d) Class 41 in Schedule II in any other case, except 
where the property would otherwise be included in 
Class 43.1 in Schedule II and the taxpayer has; by a 
letter filed with the return of income ofthe taxpayer 
filed with the Minister in accordance with section 150 
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of the Act for the taxation year in which the property 
was acquired, elected to include the property in Class 
43.1. 

Related Provisions: Reg. 1 102(9.1) — Acquisition before November 8, 


1969; Reg. 1102(9.2) — Acquisition not at arm’s length; Reg. 1103(4) — 
When election under para. (d) effective; Reg. 1104(7) — Interpretation. 


History: Para. 1102(9)(d) amended by P.C. 1997-1033, subsec. 2(3), July 
25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable to property 
acquired after February 21, 1994 except that, where a taxpayer acquires 
the property after February 21, 1994 and before August 21, 1997, the tax- 
payer may file the election referred to in para. (d) by notifying the Min- 
ister of National Revenue in writing as required in those fon tby or 
before February 1998. 


That portion of subsec. 1102(9) following para. (b) substituted by P.C. 
1989, subsec. 3(2), December 14, 1989, Canada Gazette, Part II, January 
3, 1990, applicable in respect of property acquired after 1987. 


(9.1) [pre-1970 acquisition] — In their application to 
generating or distributing equipment and plant (including 
structures) that were acquired by the taxpayer before No- 
vember 8, 1969, subsections (8) and (9) shall be read 
without reference to a “metal refinery”. 


(9.2) [Property under Reg. 1102(8) or (9)] — Where 
a taxpayer acquires property after November 7, 1969 
from a person with whom he was not dealing at arm’s 
length that is property referred to in subsection (8) or (9), 
notwithstanding those subsections, that property shall not 
be included in Class 10 in Schedule II by the taxpayer 
unless the property had been included in that class by the 
person from whom it was acquired, by virtue of subsec- 
tion (8) or (9) as it read in its application before Novem- 
ber 8, 1969. 


(10) Railway companies — For the purposes of sec- 
tion 36 of the Act, where a taxpayer is deemed to have 
acquired depreciable property of a prescribed class at the 
time a repair, replacement, alteration or renovation expen- 
diture described therein was incurred, 


(a) if the expenditure was incurred by the taxpayer 
before May 26, 1976, the class hereby prescribed is 
Class 4 in Schedule UH; and 


(b) if the expenditure was incurred by the taxpayer af- 
ter May 25, 1976, the class hereby prescribed is the 
class in Schedule II in which the depreciable property 
that was repaired, replaced, altered or renovated would 
be included if such property had been acquired at the 
time the expenditure was incurred. 


(11) Passenger automobiles — In paragraph (1)(h), 


“‘cost to the taxpayer” of an automobile means, except 
as provided in subsections (12) and (13), 


(a) except in any case coming under paragraph (b) or 
(c), the capital cost to the taxpayer of the automobile, 


(b) except in any case coming under paragraph (c), 
where the automobile was acquired by a person (in 
this section referred to as the “original owner”) after 
June 13, 1963, and has, by one or more transactions 
between persons not dealing at arm’s length, become 
vested in the taxpayer, the greater of 


(i) the actual cost to the taxpayer, and 
(ii) the actual cost to the original owner, and 


(c) where the automobile was acquired by the taxpayer 
outside Canada for use in connection with a permanent 
establishment, as defined for the purposes of Part IV 
or Part XX VI, outside Canada, the lesser of 


(i) the actual cost to the taxpayer, and 
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(11) the amount that such an automobile would ordi- 
narily cost the taxpayer if he purchased it from a 
dealer in automobiles in Canada for use in Canada; 


‘““nitial transportation charges” in respect of an auto- 
mobile means the costs incurred by a dealer in automo- 
biles for transporting the automobile (before it had been 
used for any purpose whatever) from, 


(a) in the case of an automobile manufactured in Can- 
ada, the manufacturer’s plant, and 


(b) in any other case, to the place in Canada, if any, at 
which. the automobile was received or stored by a 
wholesale distributor, 


to the dealer’s place of business; 


‘‘passenger automobile” means a vehicle, other than an 
ambulance or hearse, that was designed to carry not more 
than nine persons, and that is 


(a) an automobile designed primarily for carrying per- 
sons on highways and streets except an automobile 
that 


(i) is designed to accommodate and is equipped 
with auxiliary folding seats installed between the 
front and the rear seats, 


(i1) was acquired by a person carrying on the busi- 
ness of operating a taxi or automobile rental ser- 
vice, or arranging and managing funerals, for use 
in such business, and 


(i11) is not a vehicle described in paragraph (b), or 
6) a station wagon or substantially similar vehicle; 


“retail sales tax’’ in respect of an automobile means the 
aggregate of municipal and provincial retail sales taxes 
payable in respect of the purchase of the automobile by 
the taxpayer. 


(12) [Pre-1966 automobile] — For the purposes of 
paragraph ‘(1)(h), where an automobile is owned by two 
or more persons or by partners, a reference to “cost to the 
taxpayer” shall be deemed to be a reference to the aggre- 
gate of the cost, as defined in subsection (11), to each 
such person or partner. 


(13) [Pre-1966 automobile] — In determining cost to a 
taxpayer for the purposes of paragraph (1)(h), subsection 
13(7) of the Act shall not apply unless the automobile was 
acquired by gift. 


(14) Property acquired by transfer, amalgamation 
or winding-up — For the purposes of this Part and 
Schedule II, where a property is acquired by a taxpayer 


(a) in the course of a reorganization in respect of 
which, if a dividend were received by a corporation in 
the course of the reorganization, subsection 55(2) of 
the Act would not be applicable to the dividend by 
reason of the application of paragraph 55(3)(b) of the 
Act, or 


(b), (c) [Revoked] 


(d) from a person with whom the taxpayer was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at 
the time the property was acquired, and 


(e) [Revoked] 


the property, immediately before it was so acquired by the 
taxpayer, was property of a prescribed class or a separate 
prescribed class of the person from whom it was so ac- 
quired, the property shall be deemed to be property of that 
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same prescribed class or separate prescribed class, as the 
case may be, of the taxpayer. 

Related Provisions: Reg. 1100(2.21)(a); Reg. 1102(20) — Non-arm’s 
length exception. 

History: Para. 1102(14)(a) substituted for paras. (a) to (c) by P.C. 1989- 
2464, subsec. 3(3), December 14, 1989, Canada Gazette, Part I, January 
3, 1990, applicable in respect of property acquired by a taxpayer after June 
17, 1987 other than property acquired after that date and before 1990 pur- 
suant to an agreement in writing entered into by the taxpayer before June 
18, 1987. 


Para. 1102(14)(d) substituted by subsec. 3(4) of the said P.C. 1989-2464, 
applicable in respect of property acquired by a taxpayer after December 
15, 1987 other than property acquired after that date and before 1990 pur- 
suant to an obligation in writing entered into by the taxpayer before De- 
cember 16, 1987. 


Para. 1102(14)(e) revoked by subsec. 3(5) of the said P.C. 1989-2464, ap- 
plicable in respect of property acquired by a taxpayer after August 31, 
1987 other than property acquired after that date and before 1990. pursuant 
to an obligation in writing entered into by the taxpayer before September 
i Bp be J 


Para. 1102(14)(a) substituted by P.C. 1988-1473, s. 3, July 21, 1988, Can- 
ada Gazette, Part I, August 3, 1988, applicable to taxation years com- 
mencing after 1984. 


Para. 1102(14)(a.1) added by P.C. 1984-3789, s. 7, November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable with respect to 
property acquired after November 12, 1981. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-267R2: 
CCA — vessels; IT-481: Timber resource property and timber limits; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 


(14.1) [Change in class] — For the purposes of this 
Part and Schedule IJ, where a taxpayer has acquired, after 
May 25, 1976, property of a class in Schedule II (in this 
subsection referred to as the “present class’) that had 
been previously owned before May 26, 1976 by the tax- 
payer or by a person with whom the taxpayer was not 
dealing at arm’s length (otherwise than by virtue of a 
right referred to in paragraph 251(5)(b) of the Act) at the 
time the property was acquired, and at the time the pro- 
perty was previously so owned it was a property of a dif- 
ferent class in Schedule II (in this subsection referred to 
as the “former class”), the property shall be deemed to be 
property of the former class and not property of the pre- 
sent class. 


Related Provisions: Reg. 1100(2.21)(a). 


History: Subsec. 1102(14.1) substituted by P.C. 1989-2464, subsec. 3(6), 
December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable 
in respect of property acquired by a taxpayer after December 15, 1987 
other than property acquired after that date and before 1990 pursuant to an 
obligation in writing entered into by the taxpayer before December 16, 
1987. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-267R2: 
CCA — vessels. 


(14.2) Townsite costs — For the purpose of paragraph 
13(7.5)(a) of the Act, a property is prescribed in respect 
of a taxpayer where the property would, if it had been ac- 
quired by the taxpayer, be property included in Class 10 
in Schedule II because of paragraph (1) of that Class. 
History: Subsec. 1102(14.2) added by P.C. 1999-629, subsec. 2(2), April 
15, 1999, Canada Gazette, Part I, April 28, 1999, applicable after March 
6, 1996. 


(14.3) Surface construction and bridges — For the 
purpose of paragraph 13(7.5)(b) of the Act, prescribed 
property is any of 
(a) a road (other than a specified temporary access 
road), sidewalk, airplane runway, parking area, storage 
area or similar surface construction; 


Income Tax Regulations, Part XI 


(b) a bridge; and 
(c) a property that is ancillary to any property de- 
scribed in paragraph (a) or (b). 
Related Provisions: Reg. 1104(2) — Definition of “specified tempo- 
rary access road”. 


History: Subsec. 1102(14.3) added by P.C. 1999-629, subsec. 2(2), April 
15, 1999, Canada Gazette, Part II, April 28, 1999, applicable after March 
6, 1996. 


(15) Manufacturing and processing enterprises — 
For the purposes of subsection 13(10) of the Act, 


(a) property is hereby prescribed that is 


(i) a building included in Class 3 or 6 in Schedule 
II, or 


(ii) machinery or equipment included in Class 8 in 
Schedule II, 


except 


(ii1) property that may reasonably be regarded as 
having been acquired for the purpose of producing 
coal from a coal mine or oil, gas, metals or indus- 
trial minerals from a resource referred to in section 
1201 as it read immediately before it was repealed 
by section 2 of Order in Council P.C. 1975-1323 of 
June 12, 1975, or 


(iv) property acquired for use outside Canada; and 


(b) a business carried on by the taxpayer is hereby pre- 
scribed as a manufacturing or processing business if, 


(i) for the fiscal period in which the property was 
acquired, or 


(i1) for the fiscal period in which a reasonable vol- 
ume of business was first carried on, 


whichever was later, the revenue received by the tax- 
payer, in the course of carrying.on the business from 


(iii) the sale of goods processed or manufactured 
_ by the taxpayer in Canada, 


(iv) the leasing or renting of goods that were 
processed or manufactured by the taxpayer in 
Canada, 


(v) advertisements in a newspaper or magazine that 
was produced by the taxpayer in Canada, and 


(vi) construction carried on by the taxpayer in 
Canada, 


was not less than 7/3 of the revenue of the business for 
the period. 
Related Provisions: Reg. 1102(16) — Meaning of “revenue”. 


(16) For the purposes of paragraph -(15)(b), “revenue” 
means gross revenue minus the aggregate of 


(a) amounts that were paid or credited in the period, to 
customers of the business, in relation to such revenue 
as a bonus, rebate or discount or for returned or dam- 
aged goods; and 
(b) amounts included therein by virtue of section 13 or 
subsection 23(1) of the Act. 
(17) Recreational property — Property referred to in 
paragraph (1)(f) does not include 


(a) any property that the taxpayer was obligated to ac- 
quire under the terms of an agreement in writing en- 
tered into before November 13, 1974; or 


(b) any property the construction of which was 


(1) commenced by the taxpayer before November 
13, 1974 or commenced under an agreement in 
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writing entered into by the taxpayer before Novem- 
ber 13, 1974, and 


(11) completed substantially according to plans and 
specifications agreed to by the taxpayer before No- 
vember 13, 1974. 


Interpretation Bulletins: IT-148R3: Recreational properties and club 
dues. 


(18) [Repealed] 


History: Subsec. 1102(18) repealed by P.C. 1999-629, subsec. 2(3), April 
15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to payments 
required to be made under the terms of contracts made after March 6, 
1996. 


Subsec. 1102(18) added by P.C. 1978-1849, s. 1, June 8, 1978, Canada 
Gazette, Part II, June 28, 1978, applicable in respect of amounts paid after 
1976 to Her Majesty in right of Canada, to a province or to a Canadian 
municipality. 


(19) Additions and alterations — For the purposes of 
this Part and Schedule II, where 


(a) a taxpayer acquired a property that is included in a 
class in Schedule [J (in this subsection referred to as 
the “actual class’’), 


(b) the taxpayer acquires property that is an addition 
or alteration to the property referred to in paragraph 
(a), | 

(c) the property that is the addition or alteration re- 
ferred to in paragraph (b) would have been property of 
the actual class if it had been acquired by the taxpayer 
at the time he acquired the property referred to in para- 
graph (a), and 


(d) the property referred to in paragraph (a) would 
have been property of a class in Schedule II (in this 
subsection referred to as the “present class”) that is 
different from the actual class if it had been acquired 
by the taxpayer at the time he acquired the addition or 
alteration referred to in paragraph (b), 


the addition or alteration referred to in paragraph (b) 
shall, except as otherwise provided in this Part or in 
Schedule II, be deemed to be an acquisition by the tax- 
payer of property of the present class. 


History: Subsec. 1102(19) added by P.C. 1978-3768, s. 1, December 14, 
1978, Canada Gazette, Part I], December 27, 1978. 


Interpretation Bulletins: [T-79R3: CCA— Buildings or other 
structures. 


(20) Non-arm’s length exception — For the purposes 
of subsections 1100(2.2) and (19), 1101(lad) and 
1102(14) (in this subsection referred to as the “relevant 
subsections”), where, but for this subsection, a taxpayer 
would be considered to be dealing not at arm’s length 
with another person as a result of a transaction or series of 
transactions the principal purpose of which may reasona- 
bly be considered to have been to cause one or more of 
the relevant subsections to apply in respect of the acquisi- 
tion of a property, the taxpayer shall be considered to be 
dealing at arm’s length with the other person in respect of 
the acquisition of that property. 

History: Subsec. 1102(20) added by P.C. 1989-2464, subsec. 3(7), De- 
cember 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in 
respect of property acquired by a taxpayer after December 15, 1987 other 
than property acquired after that date and before 1990 pursuant to an obli- 
gation in writing entered into by the taxpayer before December 16, 1987. 
Interpretation Bulletins: [T-267R2: CCA — vessels; IT-474R: Amal- 
gamations of Canadian corporations; IT-488R2: Winding-up of 90%- 
owned taxable Canadian corporations (archived). 


(21) [Class 43.1 property] — Where a taxpayer has 
acquired a property described in Class 43.1 of Schedule II 
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in circumstances in which clauses (b)(iii)(A) and (B) or 
(e)(iii)(A) and (B) of that class apply, 


(a) the portion of the property, determined by refer- 
ence to capital cost, that is equal to or less than the 
capital cost of the property to the person from whom 
the property was acquired, is included in that class; 
and 


(b) the portion of the property, if any, determined by 
reference to capital cost, that is in excess of the capital 
cost of the property to the person from whom it was 
acquired, shall not be included in that class. 


History: Subsec. 1102(21) added by P.C. 2000-1331, subsec. 1(2), Au- 
gust 23, 2000, Canada Gazetie, Part Il, September 13, 2000, applicable to 
property acquired after June 26, 1996. 


Definitions [Reg. 1102]: “actual class’—Reg. 1102(19)(a); 
“amount” — ITA 248(1); “arm’s length’ —ITA 251(1), Reg. 1102(20); 
“automobile”, “business” — ITA 248(1); “Canada” — ITA 255, Jnterpre- 
tation Act 35(1); “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “com- 
mencement” — Interpretation Act 35(1); “corporation” — ITA 248(1), Jn- 
terpretation Act 35(1); “cost to the taxpayer” — Reg. 1102(11), (12); 
“depreciable property’ —ITA 13(21), 248(1); “disposed” — ITA 
248(1)“disposition”; “dividend” —ITA 248(1); “fiscal period” —ITA 
249.1; “foreign accrual property income” — ITA 95(1), (2), 248(1); “for- 
mer class” — Reg. 1102(14.1); “gross revenue” — ITA 248(1); “Her Maj- 
esty” — Interpretation Act .35(1); “individual” —ITA 248(1); “initial 
transportation charges” — Reg. 1102(11); “inventory” —ITA 248(1); 
“mine” — Reg. 1104(7); “mineral” — Reg. 1104(3); “Minister”, “non-res- 
ident’ —ITA 248(1); “ore” — Reg. 1104(2); “original owner” — Reg. 
1102(11)(c); “passenger automobile” — Reg. 1102(11); “person” — ITA 
248(1); “pipeline” — Reg. 1104(2); “prescribed” — ITA 248(1); “present 
class” — Reg. 1102(14.1), (19)(d); “property” —ITA 248(1); “relevant 
subsections” — Reg. 1102(20); “retail sales tax”” — Reg. 1102(11); “reve- 
nue” — Reg. 1102(16); “specified temporary access road” — Reg. 
1104(2); “taxation year’ —ITA 249, Reg. 1104(1); “taxpayer”? —ITA 
248(1); “writing” — Interpretation Act 35(1). 


DIVISION IV — INCLUSIONS IN AND 
TRANSFERS BETWEEN CLASSES 


1103. (1) Elections to include properties in Class 
1 — In respect of properties otherwise included in any of 
Classes 2 to 10, 11 and 12 in Schedule I, a taxpayer may 
elect to include in Class | in Schedule II all such proper- 
ties acquired for the purpose of gaining or producing in- 
come from the same business. 

Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing of elec- 
tion or revocation; Reg. 1103(3)-(5) — How election made and when 
effective. 

History: Subsec. 1103(1) amended by P.C. 1991-2272, s. 3, November 
21, 1991, Canada Gazette, Part I, December 4, 1991, applicable to taxa- 


tion years and fiscal periods commencing after June 17, 1987 that end af- 
ter 1987. 


Interpretation Bulletins: [T-274R: Rental properties — capital cost of 
$50,000 or more. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(2) Elections to include properties in Class 2, 4 or 
17 — Where the chief depreciable properties of a tax- 
payer are included in Class 2, 4 or 17 in Schedule IH, the 
taxpayer may elect to include in Class 2, 4 or 17 in 
Schedule II, as the case may be, a property that would 
otherwise be included in another class in Schedule II and 
that was acquired by him before May 26, 1976 for the 
purpose of gaining or producing income from the same 
business as that for which those properties otherwise in- 
cluded in the said Class 2, 4 or 17 were acquired. 
Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing of elec- 
tion or revocation; Reg. 1103(3)-(5) — How election made and when 
effective. 


1925 


N 
- 
‘e) 
es) 
Se) 
— 
= 
ON 
cd) 
[a 


Reg. 
S. 1103(2) 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(2a) Elections to include properties in Class 8 — 
In respect of properties otherwise included in Class 19 or 
21 in Schedule II, a taxpayer may, by letter attached to 
the return of his income for a taxation year filed with the 
Minister in accordance with section 150 of the Act, elect 
to include in Class 8 in Schedule II all properties of the 
said Class 19 or all properties of the said Class 21, as the 
case may be, owned by him at the commencement of the 
year. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 


(2b) Elections to include properties in Class 37 — 
In respect of properties that would have been included in 
Class 37 in Schedule If had they been acquired after the 
date on which Class 37 became effective, a taxpayer may, 
by letter attached to the return of his income for a taxation 
year filed with the Minister in accordance with section 
150 of the Act, elect to include in Class 37 all such 
properties acquired by the taxpayer before that date. 
Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 


History: Subsec. 1103(2b) added by P.C. 1982-599, s. 3, February 25, 
1982, Canada Gazette, Part II, March 10, 1982. 


(2c) Elections to make certain transfers — Where a 
taxpayer has acquired, after May 25, 1976, all or any part 
of a property of a class in Schedule II (in this subsection 
referred to as the “present class”) and the property or part 
thereof, if it had been acquired before May 26, 1976, 
would have been property of a different class in Schedule 
II (in this subsection referred to as the “former class’) and 


(a) he was obligated to acquire the property under the 
terms of an agreement in writing entered into before 
May 26, 1976, 


(b) he commenced the construction, manufacture or 
production of the property before May 26, 1976 or the 
construction, manufacture or production of the pro- 
perty was commenced under an agreement in writing 
entered into by him before May 26, 1976, or 


(c) he acquired the property on or before December 
31, 1976 or he was obligated to acquire the property 
under the terms of an agreement in writing entered 
into on or before December 31, 1976, if 


(1) arrangements, evidenced by writing, respecting 
the acquisition, construction, manufacture or pro- 
duction of the property had been substantially ad- 
vanced before May 26, 1976, and 


(11) he had, before May 26, 1976, demonstrated a 
bona fide intention to acquire the property, 


the taxpayer may, by letter attached to the return of his 
income filed with the Minister in accordance with section 
150 of the Act, for the taxation year in which the property 
was acquired or for the immediately following taxation 
year, elect to transfer in the year of acquisition 


(d) the property or the part thereof, acquired after May 
25, 1976, from the present class to the former class; or 
(e) the part of the property acquired before May 26, 
1976, from the former class to the present class. 
Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 
(2d) Where a taxpayer has 


(a) disposed of a property (in this subsection referred 
to as the “former property”) of a class in Schedule II 
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(in this subsection referred to as the “former class”), 
and 


(b) before the end of the taxation year in which the 
former property was disposed of, acquired property (in 
this subsection referred to as the “new property’) of a 
class in Schedule II (in this subsection referred to as 
the “present class”) and the present class is neither 


(i) the former class, nor 


(i1) a separate class described in section 1101, other 
than subsection 1101(5d), 


such that | 


(c) if the former property had been acquired at the 
time that the new property was acquired and from the 
person from whom the new property was acquired, the 
former property would have been included in the pre- 
sent class, and 


(d) if the new property had been acquired at the time 
that the former property was acquired and from the 
person from whom the former property was acquired, 
the new property would have been included in the for- 
mer class, 


the taxpayer may, by letter attached to the return of in- 
come of the taxpayer filed with the Minister in accor- 
dance with section 150 of the Act in respect of the taxa- 
tion year in which the former property was disposed of, 
elect to transfer the former property from the former class 
to the present class in the year of its disposition and, for 
greater certainty, the transfer shall be considered to have 
been made before the disposition of the property. 
Related Provisions: ITA 220(3:2), Reg. 600(d) — Late filing of ,elec- 
tion or revocation; Reg. 1103(3)-(5)— How election made and when 
effective. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated. write-off of 
manufacturing and processing machinery and. equipment; IT-469R: 
CCA — Earth-moving equipment. 


Information Circulars: 92-1: Guidelines for accepting late, amended or 
revoked elections. 


(2e) Transfers from Class 40 to Class 10 — For the 
purposes of this Part and Schedule H, where property of a 


_ taxpayer would otherwise be included in Class 40. in 


Schedule II, all such properties owned by the taxpayer 
shall be transferred from Class 40 to Class 10. immedi- 
ately after the commencement of the first taxation year of 
the taxpayer commencing after 1989. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-283R2: 
CCA — Videotapes, videotape cassettes, films, computer software and 
master recording media (archived). 


(2f) Elections to include properties in Class 1, 3 
or 6 — In respect of properties otherwise included in 
Class 20 in Schedule I, a taxpayer may, by letter attached 
to the return of income of the taxpayer for a taxation year 
filed with the Minister in accordance with section 150 of 
the Act, elect to include in Class 1, 3 or 6 in Schedule II, 
as specified in the letter, all properties of Class 20 in 
Schedule II owned by the taxpayer at the commencement 
of the year. 


Related Provisions: ITA 220(3.2) — Late, amended or revoked elec- 
tions; Reg. 1103(3)-(S5) — How election made and when effective. 


(2g) Transfers to Class 8 or Class 10 [or Class 
43]— For the purposes of this Part and Schedule II, 
where one or more properties of a taxpayer are included 
in a separate class pursuant to an election filed by the tax- 
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payer in accordance with subsection 1101(5q), all the 
properties included in that class immediately after the be- 
ginning of the taxpayer’s fifth taxation year beginning af- 
ter the end of the first taxation year in which a property of 
the class became available for use by the taxpayer for the 
purposes of subsection 13(26) of the Act shall be trans- 
ferred immediately after the beginning of that fifth taxa- 
tion year from the separate class to the class in which the 
property would, but for the election; have ae wclanebiia 


Proposed Amendment — a - Reg. 

heading — : 

Application: The March 16, 2001 draft regulations (CCA), As 30), 

will add a reference to Class 43 to the. heading before subsec. 1103(28), 
applicable to property acquired after February 27, 2000. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 


(2h) Elections not to include properties in Class 
44 — A taxpayer may, by letter attached to the taxpayer’s 
return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which 
a property was acquired, elect not to include the property 
in Class 44 in Schedule II. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when 
effective. 


History: Subsecs. 1103(2g), (2h) added by P.C. 1994-231, s. 3, February 
10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to pro- 
perty acquired after April 26, 1993; an election referred to in subsec. 
1103(2h) is deemed to have been made in accordance with the subsec. if it 
is made by notifying the Minister of National Revenue in writing before 
the end. of August 1994. 


Subpara. 1103(2d)(b)(ii) amended by P.C. 1991-465, s. 3, March 14, 1991, 
Canada Gazette, Part Il, March 27, 1991, applicable after April 26, 1989. 
Subsec. 1103(2d) substituted, (2e), (2f) added, by P.C, 1989-2464, s. 4, 
December 14, 1989, Canada Gazette, Part Il, January 3, 1990, (2d) appli- 
cable in respect of dispositions of property occurring after 1987, except 
that any election under the subsec. made before July 3, 1990, shall be 
deemed to be a valid election; (2e) applicable to 1990 et seq.; (2f) applica- 
ble to 1988 ef seq. 

Paras. 1103(2d)(b), (c) and (d) substituted by P.C. 1983-1083, s. 3, April 
14, 1983, Canada Gazette, Part I, April 27, 1983, applicable in respect of 
property (other than property described in Class 31 of Schedule II or para- 
graph (n) of Class 12 of that schedule) acquired or disposed of after No- 
vember 12, 1981, property described in the said Class 31 acquired or dis- 
posed of after 1981 and property described in paragraph (n) of the said 
Class 12 acquired or disposed of after 1982. 


Proposed Addition — Reg. 1103(2i) 


(2i) Election to include properties in Class 35 — 
In respect of any property otherwise included in Class 7 
in Schedule II because of paragraph (h) of that Class 
and to which paragraph 1100(1)(z.1la) and subsection 
1101(Sd), or paragraph 1100(1)(z.1c) and subsection 
1101(5d.2), would apply if Class 35 of that Schedule 
applied to the property, the taxpayer may (by letter at- 
tached to the taxpayer’s return of income filed with the 
Minister in accordance with section 150 of the Act for 
the taxation year in which the property is acquired) elect 
to include the property in Class 35 rather than in Class 
k 
Application: The March 16, 2001 draft regulations (CCA), subsec, 
3(2), will add subsec. (2i), applicable to property acquired after Febru- 
ary 27, 2000. 

Technical Notes: New subsection |103(2i) is consequential 
to new paragraph (h) of Class 7 (15% CCA rate) and provides 
an election under which a taxpayer may include certain railway 
assets in Class 35 (7% CCA rate) rather than in Class 7. This 
election may be made only in respect of railway cars and rail- 
way suspension devices described in paragraph (h) of Class 7 
that are acquired after February 27, 2000. Further, such pro- 
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perty only qualifies to be placed in Class 35 under this election 
if the property would have been eligible for an additional 6% 
CCA allowance under paragraph 1100(1)(z.1a) and subsection 
1101(5d), or paragraph 1100(1)(z.1c) and subsection 
1101(5d.2), if Class 35 had applied to the property. While pro- 
perty to which subsection 1103(2i) applies is eligible for a 
combined CCA rate of 13% (7% + 6%) rather than the 15% 
CCA rate available to Class 7 property, such property is “ex- 
empt property” for the purposes of the specified leasing pro- 
perty rules in subsection 1100(1.13) of the Regulations. 


(3) Election rules — To be effective in respect of a tax- 
ation year, an election under this section must be made 
not later than the last day on which the taxpayer may file 
a return of his income for the taxation year in accordance 
with section 150 of the Act. 


(4) [Timing of election] — An election under para- 
graph 1102(8)(d) or (9)(d) or this section shall be effec- 
tive from the first day of the taxation year in respect of 
which the election is made and shall continue to be effec- 
tive for all subsequent taxation years. 

History: Subsec. 1103(4) amended. by P.C. 1997-1033, s. 3, July 25, 


1997, Canada Gazette, Part II, August 20, 1997, applicable after February 
21s DOOM. 


(5) [How election made] — An election under subsec- 
tion (1).or (2) shall be made by registered letter addressed 
tothe District Office at, which the taxpayer customarily 
files the, returns required by section 150 of the Act. 
Definitions [Reg. 1103]: “business” —ITA 248(1); “class” — Reg. 
1101(6), .-1102(1)-(3), (14),. (14.1); “commencement” — Interpretation 
Act 35(1); “disposed” — ITA 248(1)“disposition”; “disposition” — ITA 
248(1); “end of the taxation year” — Reg. 1104(1); “former class” — Reg. 
1103(2c), (2d)(a); “former property” — Reg. 1103(2d)(a); “Minister” — 
ITA. 248(1); “new property’ — Reg. 1103(2d)(b); “person” —ITA 
248(1); “present class” — Reg. 1103(2c), (2d)(b); . “property” — ITA 
248(1); “taxation year’ —ITA 249, Reg. 1104(1); “taxpayer” — ITA 
248(1); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [Reg. 1103]: IT-190R2: CCA — transferred 
and misclassified property; IT-327: Elections under Regulation 1103 
(archived); IT-478R2: CCA — Recapture and terminal loss. 


DIVISION V — INTERPRETATION 


1104. (1) Definitions — Where the taxpayer is an indi- 
vidual and his income for the taxation year includes in- 
come from a business the fiscal period of which does not 
coincide with the calendar year, in respect of the depre- 
ciable properties acquired for the purpose of gaining or 
producing income from the business, a reference in this 
Part to 


‘“‘end of the taxation year” shall be deemed to be:a refer- 
ence to the end of the fiscal period of the business; and 


“‘taxation year” shall be deemed to be a reference to the 
fiscal period of the business. 


(2) In this Part and Schedule IJ, 


‘‘certified feature film’? means a motion picture film cer- 
tified by the Minister of Communications to be a film of 
not less than 75 minutes running time in respect of which 
all photography or art work specifically required for the 
production thereof and all film editing therefor were com- 
menced after November 18, 1974, and either the film was 
completed before May 26, 1976, or the photography or art 
work was commenced before May 26, 1976, and certified 
by him to be 


(a) a film the production of which is contemplated in a 
coproduction agreement entered into between Canada 
and another country, or 
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(b) a film in respect of which 


(1) the person who performed the duties of pro- 
ducer was a Canadian, 


(ii) no fewer than 7/; in number of all the persons 
each of whom 


(A) was a person who performed the duties of 
director, screenwriter, music composer, art di- 
rector, picture editor or director of photography, 
or 


(B) was the individual in respect of whose ser- 
vices as an actor or actress in respect of the film 
the highest remuneration or the second highest 
remuneration was paid or payable, 


were Canadians, 


(111) not less than 75 per cent of the aggregate of 
the remuneration paid or payable to persons for 
services provided in respect of the film (other than 
remuneration paid or payable to or in respect of the 
persons referred to in subparagraphs (i) and (ii) or 
remuneration paid or payable for processing and fi- 
nal preparation of the film) was paid or payable to 
Canadians, 


(iv) not less than 75 per cent of the aggregate of 
costs incurred for processing and final preparation 
of the film including laboratory work, sound re- 
cording, sound editing and picture editing (other 
than remuneration paid or payable to or in respect 
of persons referred to in subparagraphs (1), (11) and 
(i11)), was incurred in respect of services rendered 
in Canada, and 


(v) the copyright protecting its use in Canada is 
beneficially owned 


(A) by a person who is either a Canadian or a 
corporation incorporated under the laws of Can- 
ada or a province, or 


(B) jointly or otherwise by two or more persons 
described in clause (A), 


other than a film 
(c) acquired after the day that is the earlier of 
(1) the day of its first commercial use, and 


(11) 12 months after the day the principal photogra- 
phy thereof is completed, or 


(d) in respect of which certification under this defini- 
tion has been revoked by the Minister of Communica- 
tions as provided in paragraph (10)(b); 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film 
properties for minimum tax purposes; Reg. | 104(10) — Interpretation. 


History: All that portion of the definition of “certified feature film” in 
subsec. 1104(2) preceding para. (a), and para. (d) substituted by P.C. 
1980-3374, s. 2, December 11, 1980, Canada Gazette, Part Il, December 
24, 1980. 


All that portion of the definition of “certified feature film” in subsec. 
1104(2) following cl. (v)(B) substituted by P.C. 1978-3731, subsec. 2(1), 
December 14, 1978, Canada Gazette, Part Il, December 27, 1978, applica- 
ble in respect of property acquired after 1978. 

Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 
1996, provides as follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 
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“certified production’’, in respect of a particular taxation 
year, means a motion picture film or video tape certified 
by the Minister of Communications to be a film or tape in 
respect of which all photography, taping or art work re- 
quired specifically for the production thereof and all film 
or tape editing therefor were commenced after May 25, 
1976, certified by him to be a film or tape in respect of 
which the principal photography or taping thereof was 
commenced before the end of the particular taxation year 
or was completed no later than 60 days after the end of 
that year and certified by him to be 


(a) a film or tape the production of which is contem- 
plated in a coproduction agreement entered into be- 
tween Canada and.another country, or 


(b) a film or tape in respect of which 


(i) the individual who performed the duties of pro- 
ducer was a Canadian, 


(ii) the Minister of Communications has allotted 
not less than an aggregate of six units of produc- 
tion, not less than two of which were allotted by 
virtue of clause (A) or (B) and not less than one of 
which was allotted by virtue of clause (C) or (D), 
for individuals who provided services in respect of 
the film or tape, in the following manner: 


(A) for the director, two units of production, 


(SB). tot. £ipe 
production, 


screenwriter, two units. of 


(C) for the actor or actress in respect of whose. 
services for the film or tape the highest remu- 
neration was paid or payable (unless in the 
opinion of the Minister of Communications the 
individual did not perform a major role in the 
film or tape), one unit of production, 


(D) for the actor or actress in respect of whose 
services for the film or tape the second highest 
remuneration was paid or payable (unless in the 
opinion of the Minister of Communications the 
individual did not perform a major role in the 
film or tape), one unit of production, 


(E) for the art director, one unit of production, 
(F) for the director of photography, one unit of 


production, 

(G) for the music composer, one unit of produc- 
tion, and 

(H) for the picture editor, one unit— of 


production, 


shall be allotted, provided the individual-in respect 
of such allotment was a Canadian, 


(111) not less than 75 per cent of the aggregate of all 
costs (other than costs determined by reference to 
the amount of income from the film or tape) paid 
or payable to persons for services provided in re- 
spect of producing the film or tape (other than re- 
muneration paid or payable to, or in respect of, in- 
dividuals referred to in subparagraph (i) or (ii), 
costs referred to in subparagraph (iv) incurred for 
processing and final preparation of the film or tape, 
and amounts paid or payable in respect of insur- 
ance, financing, brokerage, legal and accounting 
fees and similar amounts) was paid or payable to, 
or in respect of services provided by, Canadians, 
and 


(iv) not less than 75 per cent of the aggregate of all 
costs (other than costs determined by reference to 
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the amount of income from the film or tape) in- 
curred for processing and final preparation of the 
film or tape, including laboratory work, sound re- 
recording, sound editing and picture editing (other 
than remuneration paid or payable to, or in respect 
of, individuals referred to in subparagraph (i) or 
(i1)) was incurred in respect of services. provided in 
Canada, 


other than a film or tape 
(c) acquired after the day that is the earlier of 
(1) the day of its first commercial use, and 


(ii) 12 months after the day the principal photogra- 
phy or taping thereof is completed, 


(d) acquired by a taxpayer who has not paid in cash, as 
of the end of the particular taxation year, to the person 
from whom he acquired the film or tape, at least 5 per 
cent of the capital cost to the taxpayer of the film or 
tape as of the end of the year, 


(e) acquired by a taxpayer who has issued in payment 
or part payment thereof, a bond, debenture, bill, note, 
mortgage or similar obligation in respect of which an 
amount is not due until a time that is more than four 
years after the end of the taxation year in which the 
taxpayer acquired the film or tape, 


(f) acquired from a non-resident, or 


(g) in respect of which certification under this defini- 
tion has been revoked by the Minister of Communica- 
tions as provided in paragraph (10)(b), 


and, for the purposes of the application of this definition, 


(h) in respect of a film or tape acquired in 1987, other 
than a film or tape in respect of which paragraph (1) 
applies, the reference in this definition to “commenced 
before the end of the particular taxation year or was 
completed no later than 60 days after the end of that 
year’ shall be read as a reference to “commenced 
before the end of 1987 or was completed before July, 
1988”, and 


(i) in respect of a film or tape acquired in 1987 or 
1988 that is included in paragraph (n) of Class 12 in 
Schedule II and that is part of a series of films or tapes 
that includes another property included in that para- 
graph, the reference in this definition to “commenced 
before the end of the particular taxation year or was 
completed no later than 60 days after the end of that 
year’ shall be read as a reference to “completed before 
1989”; 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film 
properties for minimum tax purposes; Reg. 1104(10) — Interpretation; 
Reg. 7500 — “prescribed film production”. 


History: Para. (e) of “certified production” in subsec. 1104(2) amended 
by P.C. 1994-1817, para. 62(b), November 1, 1994, Canada Gazette, Part 
II, November 30, 1994. 


That portion between paras. (g) and (h), and paras. (h) and (i), of “certified 
production” added by P.C. 1988-2795, s. 3, December 22, 1988, Canada 
Gazette, Part II, January 18, 1989, applicable after 1986. 


Cls. (b)(ii)(C) and (D) of the definition “certified production” and sub- 
paras. (b)(iii) and (iv) substituted by P.C. 1986-477, subsecs. 2(3), (4), 
February 27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable in 
respect of a motion picture film or video tape, the principal photography 
or taping of which commenced after 1985. 


That portion of the definition “certified feature production” preceding 
para. (a) substituted by P.C. 1986-477, subsec. 2(2), February 27, 1986, 
Canada Gazette, Part II, March 19, 1986, to inter alia change the defini- 
tion from “certified feature production” to “certified production”, applica- 
ble in respect of a motion picture film or video tape,-the principal photog- 
raphy of which commenced after 1985. 
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Para, (d) of the definition “certified feature production” substituted by 
P.C, 1984-1062, subsec. 1(1), March 29, 1984, Canada Gazette, Part I, 
April 18, 1984, applicable in respect of property acquired after 1982. 


All that portion of subpara. (b)(ii) of the definition, “certified feature pro- 
duction” preceding cl. (A) substituted by P.C. 1981-3478, December 10, 
1981, Canada Gazette, Part Il, December 23, 1981, applicable in respect 
of a motion picture film or video tape, the principal photography or taping 
of which commenced after 1981. 


All that portion of the definition “certified feature production” preceding 
para. (a), subpara. (b)(ii) preceding cl. (A), and para. (g) substituted by 
P.C. 1980-3374, s. 2, December 11, 1980, Canada Gazette, Part Il, De- 
cember 24, 1980. 


All those portions of the definition “certified feature production” preced- 
ing para. (a) and following subpara. (b)(iv) substituted by P.C. 1978-3731, 
subsecs. 2(2), (3), December 14, 1978, Canada Gazette, Part Il, December 
27, 1978, subsec. 2(2) effective in respect of 1978 ef seg., subsec. 2(3) 
applicable in respect of property acquired after 1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 
1996, provides as follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


Interpretation Bulletins: IT-283R2: CCA — Video ‘tapes, videotape 
cassettes, films, computer software and master recording tapes (archived); 
IT-441: CCA — Certified feature productions and certified short produc- 
tions (archived). 


“certified short production” — [Revoked] 


History: Definition “certified short production” revoked by P.C. 1986- 
477, subsec. 2(1), February 27, 1986, Canada Gazette, Part II, March 19, 
1986, applicable in respect of a motion picture film or video tape, the prin- 
cipal photography or taping of which commenced after 1985. 


Para. (d) of the definition “certified short production” in subsec. 1104(2) 
substituted by P.C. 1984-1062, subsec. 1(2), March 29, 1984, Canada Ga- 
zette, Part Il, April 18, 1984, applicable in respect of property acquired 
after 1982. 


All that portion of the definition “certified short production” in subsec. 
1104(2) preceding para. (a), and para. (g) substituted by P.C. 1980-3374, 
s. 2, December 11, 1980, Canada Gazette, Part Il, December 24, 1980. 


All those portions of the definition “certified short production” preceding 
para. (a) and following subpara. (b)(ii) substituted by P.C. 1978-3731, 
subsecs. 2(4), (5), December 14, 1978, Canada Gazette, Part Il, December 
27, 1978, subsec. 2(4) effective in respect of 1978 et seqg., subsec. 2(5) 
applicable in respect of property acquired after 1978. 


‘computer software” includes systems software and a 
right or licence to use computer software; 


Related Provisions: Reg. 1100(20.1), (20.2) — Limitation on CCA 
claim for computer software tax shelter property. 


History: “Computer software” added by P.C. 1983-3411, subsec. 1(1), 
November 3, 1983, Canada Gazette, Part Il, November 23, 1983, effective 
May 26, 1976. 

Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer. software and master recording media 
(archived). 


“designated overburden removal cost” of a taxpayer 
means any cost incurred by him in respect of clearing or 
removing overburden from a mine in Canada owned or 
operated by him where the cost 


(a) was incurred after November 16, 1978 and before 
1988, 


(b) was incurred after the mine came into production 
in reasonable commercial quantities, 


(c) as of the end of the taxation year in which the cost 
was incurred, has not been deducted by the taxpayer in 
computing his income, and 
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(d) is not deductible, in whole or in part, by the tax- 
payer in computing his income for a taxation year sub- 
sequent to the taxation year in which the cost was in- 
curred, other than by virtue of paragraph 20(1)(a) of 
the Act; 
History: Para. (a) substituted by P.C. 1990-2780, subsec. 1(1), December 
20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to 1988 et 
seq. 


“Designated overburden removal cost” added by P.C. 1979- 1487, Studs 
May 17, 1979, Canada Gazette, Part I, June 13, 1979, effective com- 
mencing November 17, 1978. 


“designated underground storage cost’ of a taxpayer 
means any cost incurred by him after December 11, 1979 
in respect of developing a well, mine or other similar un- 
derground property for the storage in Canada of petro- 
leum, natural gas or other related hydrocarbons; 

History: “Designated underground storage cost” added by P.C. 1980- 


3279, s. 1, December 4, 1980, Canada Gazette, Part Il, December 24, 
1980. 


‘“‘oas or oil well equipment” includes 


(a) equipment, structures and pipelines, other than a 
well casing, acquired to be used in a gas or oil field in 
the production: therefrom of natural gas or crude oil, 
and 


(b) a pipeline acquired to be used solely for transmit- 
ting gas to a natural gas processing plant, 


but does not include 


(c) equipment or structures acquired for the refining of 
oil or the processing of natural gas including the sepa- 
ration therefrom of liquid hydrocarbons, sulphur or 
other joint products or by-products, or 


(d) a pipeline for removal or for collection for imme- 
diate removal of natural gas or crude oil from a gas or 
oil field except a pipeline referred to in paragraph (b); 


Interpretation Bulletins: IT-476: CCA — Gas and oil exploration and 
production equipment. 


‘“‘seneral-purpose electronic data processing equip- 
ment” means electronic equipment that, in its operation, 
requires an internally stored computer program that 


(a) is executed by the equipment, 
(b) can be altered by the user of the equipment, 


(c) instructs the equipment to read and select, alter or 
store data from an external medium such as a.card; 
disk or tape, and 


(d) depends upon the characteristics of the data being 
processed to determine the sequence of its execution; 


“ore” includes ore from a mineral resource that has been 
processed to any stage that is prior to the prime metal 
stage or its equivalent; 


“railway system” includes a railway owned or operated 
by a common carrier, together with all buildings, rolling 
stock, equipment and other properties pertaining thereto, 
but does not include a tramway; 


“specified temporary access road” means 


(a) a temporary access road to an oil or gas well in 
Canada, and 


(b) a temporary access road the cost of which would, 
if the definition “Canadian exploration expense” in 
subsection 66.1(6) of the Act were read without refer- 
ence to paragraph (1) of that definition, be a Canadian 
exploration expense because of paragraph (f) or (g) of 
that definition; 
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Related Provisions: Reg. 1102(14.3)(a) — Exclusion from prescribed 
property; Reg. Sch. II:Cl. 8(@)(vi), 17(c)— Specified temporary access 
road excluded from other classes. 

History: The definition “specified temporary access road” added to sub- 
sec. 1104(2) by P.C. 1999-629, subsec. 3(1), April 15, 1999, Canada Ga- 
zette, Part II, April 28, 1999, applicable after March 6, 1996. 


“systems software’? means a combination of computer 
programs and associated procedures, related technical 
documentation and data that 


(a) performs compilation, assembly, mapping, man- 
agement or processing of other programs, 


(b) facilitates the functioning of a computer system by 
other programs, 


(c) provides service or utility functions such as media 
conversion, sorting, merging, system accounting, per- 
formance measurement, system diagnostics or pro- 
gramming aids, 


(d) provides general support functions such as data 
management, report generation or security control, or 


(e) provides general capability to meet wide-spread 
categories of problem solving or processing require- 
ments where the specific attributes of the work to be 
performed are introduced mainly in the form of pa- 
rameters, constants or descriptors rather than in pro- 
gram logic, 


and includes a right or licence to use such a combination 
of computer programs and associated procedures, related 
technical documentation and data; 

History: All that portion of the definition “systems software” in subsec, 
1104(2) following para. (d) substituted by P.C. 1983-3411, subsec. 1(2), 


November 3, 1983, Canada Gazette, Part Il, November 23, 1983, effective 
May 26, 1976. 


interpretation Bulletins: IT-283R2: CCA — Video ‘tapes, videotape 
cassettes, films, computer software and master recording tapes (archived). 


“tar sands ore’ means ore extracted from a deposit of 
bituminous sands or oil shales; 
History: “Tar sands ore” amended by P.C. 1998-49, subsec. 2(1), January 


26, 1998, Canada Gazette, Part II, February 4, 1998, applicable after 
March 6, 1996. 


“Tar sands ore” added by P.C. 1985-465, February 14, 1985, subsec. 2(1), 
Canada Gazette, Part Il, March 6, 1985, applicable to taxation years com- 
mencing after November 12, 1981, except that for the purpose of that part 
of para. 1100(1)(w) preceding subpara. (i) thereof and that part of para. 
1100(1)(x) preceding subpara. (i) thereof and for the purposes of deter- 
mining the prescribed class in which depreciable property is to be in- 
cluded, the definition is not applicable with respect to depreciable property 
acquired in taxation years commencing before November 13, 1981. 


‘‘telegraph system’’ includes the buildings, structures, 
general plant and communication and other equipment 
pertaining thereto; 


“‘telephone system’? includes the buildings, structures, 
general plant and communication and other equipment 
pertaining thereto; 


“television commercial message”? means a commercial 
message as defined in the Television Broadcasting Regu- 
lations, 1987 made under the Broadcasting Act; 

History: The definition “television commercial message” amended. by 


P.C. 1995-775, subsec. 2(2), May 16, 1995, Canada Gazette, Part II, May 
31, 1995, applicable after January 8, 1987. 


“tramway or trolley bus system” includes the buildings, 
structures, rolling stock, general plant and equipment per- 
taining thereto and where buses other than trolley buses 
are operated in connection therewith includes. the Sq Proper: 
ties pertaining to those bus operations. 
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(3) Except as otherwise provided in subsection (6), in this 
Part and Schedules II and V, 


“industrial mineral mine” includes a peat bog or deposit 
of peat but does not include a mineral resource; 


“mineral” includes peat; 
“mining” includes the harvesting of peat. 


(4) [Revoked] 

History: Subsec. 1104(4) revoked by P.C. 1979-2483, s. 3, September 13, 
1979, Canada Gazette, Part Il, September 26, 1979, applicable to 1978 et 
seq. 


(5) Mining — For the purposes of paragraphs 1100(1)(w) 
to (ya), subsections 1101(4a) to (4d) and Classes 10, 28 
and 41 of Schedule II, a taxpayer’s “income. from a 
mine”, or any expression referring to a taxpayer’s income 
from a mine, includes income reasonably attributable to 


(a) the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) all or 
substantially all of which is from a mineral re- 
source owned by the taxpayer to any stage that is 
not beyond the prime metal stage or its equivalent, 


(11) iron ore all or substantially all of which is from 
a mineral resource owned by the taxpayer to any 
stage that is not beyond the pellet stage or its 
equivalent, 


(iii) tar sands ore all or substantially all of which is 
from a mineral resource owned by the taxpayer to 
any stage that is not beyond the crude oil stage or 
its equivalent, or 


(iv) material extracted by a well, all or substan- 
tially all of which is from a deposit of bituminous 
sands or oil shales owned by the taxpayer, to any 
stage that is not beyond the crude oil stage or its 
equivalent; 


(b) the production by the taxpayer of material from a 
deposit of bituminous sands or oil shales; and 


(c) the transportation by the taxpayer of 


(1) output, other than iron ore or tar sands ore, from 
a mineral resource owned by the taxpayer that has 
been processed by him to any stage that is not be- 
yond the prime metal stage or its equivalent, 


(11) iron ore from a mineral resource owned by the 
taxpayer that has been processed by him to any 
stage that is not beyond the pellet stage or its 
equivalent, or 


(iii) tar sands ore from a mineral resource owned 
by the taxpayer that has been processed by him to 
any stage that is not beyond the crude oil stage or 
its equivalent, 


to the extent that such transportation is effected 
through the use of property of the taxpayer that is in- 
cluded in Class 10 in Schedule II because of paragraph 
(m) thereof or that would be so included if that para- 
graph were read without reference to subparagraph (v) 
thereof and if Class 41 in Schedule II were read with- 
out the reference therein to that paragraph. 

Related Provisions: Reg. 1104(2) — “Ore”; Reg. 1104(3) — “Min- 

eral”, “mining”; Reg. 1104(6.1) — Income from a mine excludes income 

from services. 

History: That portion of subsec. 1104(5) preceding subpara. (c)(i) 


amended by P.C. 1998-49, subsec. 2(2), January 26, 1998, Canada Ga- 
zette, Part Il, February 4, 1998, applicable after March 6, 1996. 


That portion of subsec. 1104(5) preceding para. (a) and that portion of 
para. 1104(5)(c) following subpara. (iii) substituted by P.C. 1994-230, 
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subsecs, 2(1) and (2), February 10, 1994, Canada Gazette, Part II, Febru- 
ary 23, 1994; that portion preceding para. (a) applicable to property ac- 
quired after February 25, 1992, and that portion of para. (c) following sub- 
para. (ili) applicable to 1988 ef seq. 


That portion of subsec. 1104(5) preceding para. (a) substituted by P.C. 
1989-2464, subsec. 5(1), December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable to 1988 et seq. 


Paras. 1104(5)(a) and (c) substituted by P.C. 1985- 465, February 14, 
1985, subsecs. 2(2) and (3), Canada Gazette, Part Il, March 6, 1985, ap- 
plicable to taxation years commencing after November 12, 1981, except 
that for the purpose of that part of para. 1100(1)(w) preceding subpara. (i) 
thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof and 
for the purposes of determining the prescribed ciass in which depreciable 
property is to be included, paras. 1104(5)(a) and (c) are not applicable 
with respect to depreciable property acquired in taxation years commenc- 
ing before November 13, 1981. 


Para. 1104(5)(b) ‘substituted by P.C. 1980-1483, subsec. 1(1), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Para. 1104(5)(c) added by P.C. 1978-344, s. 3, February 9, 1978, Canada 
Gazette, Part II, February 22, 1978, effective after March 31, 1977. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; 
IT-492: CCA —- Industrial mineral mines. 


(5.1) [“Gross revenue from a mine”] — For the pur- 
pose of Class 41 of Schedule II, a taxpayer’s “gross reve- 
nue from a mine” includes 


(a) revenue reasonably attributable to the processing 
by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a 
mineral resource owned by the taxpayer to any 
stage that is not beyond the prime metal stage or its 
equivalent, 


(ii) iron ore from a mineral resource owned by the 
taxpayer to any stage that is not beyond the pellet 
Stage or its equivalent, 


(111) tar sands ore from a mineral resource owned 
by the taxpayer to any stage that is not beyond the 
crude oil stage or its equivalent, and 


(iv) material extracted by a well from a mineral re- 
source owned by the taxpayer that is a deposit of 
bituminous sands or oil shales to any stage that is 
not beyond the crude oil stage or its equivalent; 


(b) the amount, if any, by which any revenue reasona- 
bly attributable to the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a 
mineral resource not owned by the taxpayer, to any 
stage that is not beyond the prime metal stage or its 
equivalent, 


(ii) iron ore from a mineral resource not owned by 
the taxpayer to any stage that is not beyond the pel- 
let stage or its equivalent, 


(iii) tar sands ore from a mineral resource not 
owned by the taxpayer to any stage that is not be- 
yond the crude oil stage or its equivalent, and 


(iv) material extracted by a well from a mineral re- 
source not owned by the taxpayer that is a deposit 
of bituminous sands or oil shales to any stage that 
is not beyond the crude oil stage or its equivalent 


exceeds the cost to the taxpayer of the ore or material 
processed; and 


(c) revenue reasonably attributable to the production 
by the taxpayer of material from a deposit of bitumi- 
nous sands or oil shales. 


Related Provisions: Reg. |104(5.2) — Interpretation. 


History: Subsec. 1104(5.1) added by P.C. 1998-49, subsec. 2(3), January 
26, 1998, Canada Gazette, Part II, February 4, 1998, applicable after 
March 6, 1996. 
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(5.2) [“Gross revenue from a mine”’] — For the pur- 
pose of subsection (5.1), “gross revenue from a mine” 
does not include revenue reasonably attributable to the 
addition of diluent, for the purpose of transportation, to 
material extracted from a deposit of bituminous sands or 
oil shales. 

History: Subsec. 1104(5.2) added by P.C. 1998-49, subsec. 2(3), January 


26, 1998, Canada Gazette, Part II, February 4, 1998, applicable after 
March 6, 1996. 


(6) For the purposes of Class 10 in Schedule II, 


(a) [“income from a mine”] — “income from a 
mine” includes income reasonably attributable to the 
processing of 


(i) ore, other than iron ore or tar sands ore, from a 
mineral resource not owned by the taxpayer to any 
stage that is not beyond the prime metal stage or its 
equivalent, 


(11) iron ore from a mineral resource not owned by 
the taxpayer to any stage that is not beyond the pel- 
let stage or its equivalent, or 


(ii1) tar sands ore from a mineral resource not 
owned by the taxpayer to any stage that is not be- 
yond the crude oil stage or its equivalent; and 


(iv) material extracted by a well from a mineral re- 
source not owned by the taxpayer that is a deposit 
of bituminous sands or oil shales to any stage that 
is not beyond the crude oil stage or its equivalent; 
and 


(b) [“mine’’] — “mine” includes a well for the extrac- 
tion of material from a deposit of bituminous sands or 
oil shales or from a deposit of calcium chloride, halite 
or sylvite. 
Related Provisions: Reg. 1104(6.1) — Income from a mine excludes 
income from services. 
History: Subpara. 1104(6)(iv) added, para. (6)(b) amended by P.C. 1998- 
49, subsecs. 2(4), (5), January 26, 1998, Canada Gazette, Part Il, February 
4, 1998, applicable after March 6, 1996. 
Para. 1104(6)(b) amended by P.C. 1996-495, subsec. 1(1), April 16, 1996, 
Canada Gazette, Part II, May 1, 1996, applicable to property acquired in 
taxation years that begin after 1984. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 
1994-230, subsec. 2(3), February 10, 1994, Canada Gazette, Part II, Feb- 
ruary 23, 1994, applicable to property acquired after February 25, 1992. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 
1989-2464, subsec. 5(2), December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable to 1988 et seq. 


Para. 1104(6)(a) substituted by P.C. 1985-465, February 14, 1985, subsec. 
2(4), Canada Gazette, Part II, March 6, 1985, applicable to taxation years 
commencing after November 12, 1981, except that for the purpose of that 
part of para. 1100(1)(w) preceding subpara. (i) thereof and that part of 
para. 1100(1)(x) preceding subpara. (i) thereof and for the purposes of de- 
termining the prescribed class in which depreciable property is to be in- 
cluded, para. 1104(6)(a) is not applicable with respect to depreciable pro- 
perty acquired in taxation years commencing before November 13, 1981. 


Para. 1104(6)(b) substituted by P.C. 1980-1483, subsec. 1(2), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment. 


(6.1) [Repealed] 


History: Subsec. 1104(6.1) repealed by P.C. 1999-629, subsec. 3(2), 
April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to tax- 
ation years that begin after March 6, 1996. 

Subsec. 1104(6.1) added by P.C. 1996-1488, s. 1, September 24, 1996, 


Canada Gazette, Part Il, October 16, 1996, applicable to taxation years 
that begin after March 6, 1996. 


(7) [“Mine”]— For the purposes of paragraphs 
1100(1)(w) to (ya), subsections 1101(4a) to (4d) and 
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1102(8) and (9), section 1107 and Classes 12, 28 and 41 
of Schedule I, 


(a) “mine” includes 


(i) a well for the extraction of material from a de- 
posit of bituminous sands or oil shales or from a 
deposit of calcium chloride, halite or sylvite, and 


(ii) a pit for the extraction of kaolin or tar sands 
ore, 


but does not include 
(iii) an oil or gas well, or 


(iv) a sand pit, gravel pit, clay pit, shale pit, peat 
bog, deposit of peat or a stone quarry (other than a 
kaolin pit or a deposit of bituminous sands or oil 
shales); 


(b) all wells of a taxpayer for the extraction of material 
from one or more deposits of calcium chloride, halite 
or sylvite, the material produced from which is sent to 
the same plant for processing, are deemed to be one 
mine of the taxpayer; and 


(c) all wells of a taxpayer for the extraction of material 
from a deposit of bituminous sands or oil shales that 
the Minister, in consultation with the Minister of Nat- 
ural Resources, determines constitute one project, are 
deemed to be one mine of the taxpayer. 


Related Provisions: Reg. 1104(8) — “Stone quarry”. 


History: Subsec. 1104(7) amended by P.C. 1998-49, subsec, 2(6), Janu-. 
ary 26, 1998, Canada Gazette, Part II, February 4, 1998, applicable after 
March 6, 1996. 


Paras. 1104(7)(a) and (b) amended by P.C. 1996-494, subsec. 1(2), April 
16, 1996, Canada Gazette, Part II, May 1, 1996, applicable to property 
acquired in taxation years that begin after 1984 except that para. 
1104(7)(a) shall be read without reference to the expression “or a kaolin 
pit” in respect of taxation years that end before 1988. 


That portion of subsec. 1104(7) preceding para. (a) substituted by P.C. 
1994-230, subsec. 2(4), February 10, 1994, Canada Gazette, Part Il, Feb- 
ruary 23, 1994, applicable to 1988 ef seg. 


Para. 1104(7)(a) substituted by P.C. 1990-2780, subsec. 1(2), December 
20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable to 1988 er 
Seq. . 


That portion of subsec. 1104(7) preceding para. (a) substituted by P.C. 
1989-2464, subsec. 5(3), December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable to 1988 et seq. 


Paras. 1104(7)(a), (b) substituted by P.C. 1980-1483, subsec. 1(3), June 5, 
1980, Canada Gazette, Part I, June 25, 1980, effective April 11, 1978. 


(8) [“Stone quarry”] — For the purposes of subsection 
(7), “stone quarry” includes a mine producing dimension 
stone or crushed rock for use as aggregates or for other 
construction purposes. 


_ Proposed Addition - — Reg. 1104(8. Ay 


(8. 1 [“Production”] — For water certainty, for the : 
purposes of paragraphs (c) and (e) of Class 28 and para-— 
graph (a) of Class 41 in Schedule II, production 1 means 
production in. reasonable commercial quantities. : 


Application: The June 9, 2003 draft regulations (natural resources), s . 
2, will add subsec. 1104(8.1), applicable to property aces after 1987. 


Technical Notes: New subsection 1104(8.1) i is added to con- 

firm, for greater certainty, for property acquired after 1987, that — 
the references to production from a mine in paragraphs (c) and _ 
(e) of Class 28 and paragraph (a) of Class 41, each of which — 
deal with mining assets, are a reference back to production in — 
reasonable commercial quantities in paragraph (b) of Class 28. _ 
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(9) Manufacturing or processing — For the purposes 
of subsection 1100(26) and Class 29 in Schedule II, 
“manufacturing or processing” does not include 


(a) farming or fishing; 


(b) logging; 
(c) construction; 


(d) operating an oil or gas well or extracting petroleum 
or natural gas from a natural accumulation thereof; 


(e) extracting minerals from a mineral resource; 
(f) processing of 


(1) ore, other than iron ore or tar sands ore, from a 
mineral resource to any stage that is not beyond the 
prime metal stage or its equivalent, 


(11) iron ore from a mineral resource to any stage 
that is not beyond the pellet stage or its equivalent, 
or 


(i11) tar sands ore from a mineral resource to any 
stage that is not beyond the crude oil stage or its 
equivalent; 


(g) producing industrial minerals; 


(h) producing or processing electrical energy or steam, 
for sale; 


(1) processing natural gas as part of the business of 
selling or distributing gas in the course of operating a 
public utility; 

(j) processing heavy crude oil recovered from a natural 
reservoir in Canada to a stage that is not beyond the 
crude oil stage or its equivalent; or 


(k) Canadian field processing. 


Related Provisions: ITA 125.1(2)(a) — Credit for generating electrical 
energy for sale; ITA 125.1(3) — Definition of “manufacturing or process- 
ing” for M&P credit purposes. 


History: Paras. 1104(9)(g), (i) and (j) amended and para. (k) added by 
P.C. 1999-629, subsecs. 3(3) and (4), April 15, 1999, Canada Gazette, 
Part II, April 28, 1999, applicable to taxation years that begin after 1996. 


The opening words of subsec. 1104(9) amended by P.C. 1997-1033, sub- 
sec. 4(1), July 25, 1997, Canada Gazette, Part Il, August 20, 1997, appli- 
cable to taxation years ending after March 6, 1996. 


That portion of subsec. 1104(9) preceding para. (a) substituted by P.C. 
1994-230, subsec. 2(5), February 10, 1994, Canada Gazette, Part II, Feb- 
ruary 23, 1994, applicable to property acquired after February 25, 1992. 


Para. 1104(9)(d) substituted by P.C. 1990-2780, subsec. 1(3), December 
20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation 
years ending after March 1985. 


That portion of subsec. 1104(9) preceding para. (a) substituted by P.C. 
1989-2464, subsec. 5(4), December 14, 1989, Canada Gazette, Part I, 
January 3, 1990, applicable to 1988 et seq. 


Para. 1104(9)(f) substituted by P.C. 1985-465, February 14, 1985, subsec. 
2(5), Canada Gazette, Part II, March 6, 1985, applicable to taxation years 
commencing after November 12, 1981, except that for the purpose of that 
part of para. 1100(1)(w) preceding subpara. (i) thereof and that part of 
para. 1100(1)(x) preceding subpara. (i) thereof and for the purposes of de- 
termining the prescribed class in which depreciable property is to be in- 
cluded, para. 1104(9)(f) is not applicable with respect to depreciable pro- 
perty acquired in taxation years commencing before November 13, 1981. 


Para. 1104(9)(j) added by P.C. 1981-3329, s. 1, November 26, 1981, Can- 
ada Gazette, Part Il, December 9, 1981, applicable in respect of 1981 et 
seq. 

Para. 1104(9)(g) substituted by P.C. 1978-1849, s. 2, June 8, 1978, Can- 
ada Gazette, Part II, June 28, 1978, applicable after March 31, 1977 with 
respect to property acquired by a taxpayer after that date or property com- 
pleted by a taxpayer after that date, where the property was manufactured 
by the taxpayer. 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-411R: Mean- 
ing of “construction”. 


Reg. 
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(10) Certified films and video tapes — For the pur- 
poses of subsection 1100(21) and the definitions “certi- 
fied feature film” and “certified production” in subsection 
(2), | 
(a) “Canadian” means an individual who was, at all 
relevant times, 


(i) a Canadian citizen as defined in the Citizenship 
Act, or 


(ii) a permanent resident within the meaning of the 
Immigration Act, 1976; 


(b) a motion picture film or video tape that has been 
certified by 


(i) the Secretary of State, or 
(11) the Minister of Communications 


as a certified feature film or certified production, as 
the case may be, may have its certification revoked by 
the Minister of Communications where an incorrect 
statement was made in the furnishing of information 
for the purpose of obtaining that certification and a 
certification that has been so revoked is void from the 
time of its issue; 


(c) “remuneration” does not include an amount deter- 
mined by reference to the amount of income from a 
motion picture film or video tape; 


(c.1) “revenue guarantee” means a contract or other 
arrangement under the terms of which a taxpayer has a 
right to receive a minimum rental revenue or other 
fixed revenue in respect of a right to the use, in any 
manner whatever, of a certified feature film or certi- 
fied production; 


(c.2) a screenwriter shall be deemed to be an indivi- 
dual who is a Canadian where 


(i) each individual involved in the preparation of 
the screenplay is a Canadian, or 


(11) the principal screenwriter is an individual who 
is a Canadian and 


(A) the screenplay for the motion picture film 
or video tape is based upon a work authored by 
a Canadian, 


(B) copyright in the work subsists in Canada, 
and 


(C) the work is published in Canada; 


(d) “unit of production” means a measure used by the 
Minister of Communications in determining the 
weight to be given for each individual Canadian re- 
ferred to in subparagraph (b)(ii) of the definition “cer- 
tified production” in subsection (2) who provides ser- 
vices in respect of a motion picture film or video tape; 
and 


(e) where each individual who performed a service in 
respect of a motion picture film or video tape as the 


(i) director, 
(ii) screenwriter, 


(iii) actor or actress in respect of whose services 
for the film or tape the highest remuneration was 
paid or payable, 

(iv) actor or actress in respect of whose services for 
the film or tape the second highest remuneration 
was paid or payable, 

(v) art director, 

(vi) director of photography, 

(vil) music composer, or 


1933 


N 
a 
© 
‘s 
mS 
= 
60 
5) 
as 


Reg. 
S. 1104(10)(e)(viii) 


(viil) picture editor 


was a Canadian, the Minister of Communications shall 
be deemed to have allotted six units of production in 
respect of the film or tape for the purposes of the defi- 
nition “certified production” in subsection (2). 


History: Subpara. 1104(10)(a)(ii) substituted by P.C. 1986-477, subsec. 
2(6), February 27, 1986, Canada Gazette, Part II, March 19, 1986, appli- 
cable to 1982 et seq. 


Subsec. 1104(10) amended by P.C. 1986-477, subsec. 2(5), February 27, 
1986, Canada Gazette, Part Il, March\19, 1986, to substitute “certified 
production” for “certified feature production” and to delete “certified short 
production”, with such grammatical modifications as the circumstances re- 
quired, applicable in respect of a motion picture film or video tape, the 
principal photography or taping of which commenced after 1985. 


Paras. 1104(10)(a) substituted, (c.2), (e) added by P.C. 1981-3478, De- 
cember 10, 1981, Canada Gazette, December 23, 1981, applicable in re- 
spect of a motion picture film or video tape, the principal photography or 
taping of which commenced after 1981. 


Paras. 1104(10)(b) and (d) substituted by P.C. 1980-3374, s. 2, December 
11, 1980, Canada Gazette, Part Il, December 24, 1980. 


That portion of subsec. 1104(10) preceding para. (a) substituted, para. 
(c.1) added by P.C. 1978-3731, s. 3, December 14, 1978, Canada Gazette, 
Part II, December 27, 1978, applicable in respect of property acquired af- 
ter 1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 
1996, provides as follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


(11) Certified Class 34 properties — For the pur- 
poses of paragraph (h) of Class 34 in Schedule II, a certif- 
icate issued under 


(a) subparagraph (d)(i) of that class may be revoked 
by the Minister of Industry, Trade and Commerce, or 


(b) subparagraph (d)(ii) or paragraph (g) of that class, 
as the case may be, may be revoked by the Minister of 
Energy, Mines and Resources 


where 


(c) an incorrect statement was made in the furnishing 
of information for the purpose of obtaining the certifi- 
cate, or 


(d) the taxpayer does not conform to the plan de- 
scribed in subparagraph (d)(i) or (d)(ii) of that class, as 
the case may be, 


and a certificate that has been so revoked shall be void 
from the time of its issue. 


History: Subsec. 1104(11) substituted by P.C. 1980-3323, s. 1, December 
9, 1980, Canada Gazette, Part I, December 24, 1980, effective December 
}4;, 1979. 


(12) Amusement parks — For the purposes of Class 
37 in Schedule II, “amusement park” means a park open 
to the public where amusements, rides and audio-visual 
attractions are permanently situated. ~ 


History: Subsec. 1104(12) added by P.C. 1982-599, s. 4, February 25, 
1982, Canada Gazette, Part Il, March 10, 1982. 


(13) Class 43.1—Energy conservation pro- 
perty — The definitions in this subsection apply for the 
purposes of this subsection and subsection (14) and Class 
43.1 in Schedule II. 
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“blast furnace eae means the gas produced ir in a blast 
furnace of a steel mill by the chemical reaction of car- 
bon (Gin the form of coke, coal or natural _—* season 
and iron ore. 


Application: The February 5, 2002 draft serials ical cost, ah 
lowance), subsec. 1(1),. will ad the definition “blast furnace gas” 
subsec. 1104(13), applicable i in respect of property acquired after Oi. 


Technical Notes: Subsection 1104(13) of the Income Tax 
Regulations defines a number of terms used in that subsection 
and paragraphs (c) to (g) of capital cost allowance Ce, Class 
43.1 in Schedule ] Il to the: Regulations. a 


Subsection 1104(13) is amended in two. respects. Tet, it is 
amended to add the definition “blast furnace gas”, which is de- 
fined to be the gas produced i in a blast furnace of a steel mill by 
the chemical reaction of carbon (in the form of' coke, coal or 
natural gas), oxygen and iron ore. Second, the definition “fossil 
fuel” is amended to include “blast furnace gas” “. These hanges 
yply - for the purpose of determining whether « 
is included in Class 43.1 because it is part of as it 
erates electrical energy with a heat rate attributable to “fossil 
fuel” of not more than 6,000 BTU per kilowatt-hour of electri- 
cal energy generated by the system. 


Letter from Dept. of Finance, May 31 } 2001: 
Reg. 1104(13)“fossil fuel”. 


“digester gas’’ means a mixture of gases that are pro- 
duced from the decomposition of organic waste in a di- 
gester and that are extracted from an eligible sewage 
treatment facility for that organic waste. 


“distribution equipment” means equipment (other than 
transmission equipment) used to distribute electrical en- 
ergy generated by electrical generating equipment. 


“eligible landfill site’ means a landfill site that is situ- 
ated in Canada, or a former landfill site that is situated in 
Canada, and, if a permit or license in respect of the site is 
or was required under any law of Canada or of a province, 
for which the permit or license has been issued. 


“eligible sewage treatment facility” means a sewage 
treatment facility that is situated in Canada and for which 
a permit or license is issued under any law of Canada or 
of a province. 


“eligible waste management facility” means a waste 
management facility that is situated in Canada and for 
which a permit or license is issued under any law of Can- 
ada or of a province. 


‘enhanced combined cycle system” means an electrical 
generating system in which thermal waste from one or 
more natural gas compressor systems is recovered and 
used to contribute at least 20 per cent of the energy input 
of a combined cycle process in order to enhance the gen- 
eration of electricity, but does not include the natural gas 
compressor systems. 


‘fossil fuel”? means a fuel that is petroleum, natural gas or 
related hydrocarbons, coal, coal gas, coke, lignite or sa 


Proposed Amends ~~ Reg, ATOR Anterelks 
uel” 


“fossil fuel’? means a fuel that is saiiehan anid gas. 
or related hydrocarbons, blast furnace oe nals: ee, : 
gas, coke, lignite or peat. slink nattearnetd 


Application: The February 5, 2002 draft uae elesasst ae cnet tal me 


| lowance), subsec. 1(2), will amend the definition “fossil fuel” in subsec. — 


1934 
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1104(13) to read as pneve: applicable in si dun of pope ee 
after 2000. 


Technical Notes: $e under Reg. 110403) last fed 


gas. 
Baderniy: 


i bhdgebs Sippioacalen, \ , 


(iii.1). 
Letter from Dept. of Finance, May 9 31, 2001: 
Dear [xxx] _ 


Iam writing further to your fetter of Noveniber: 15, 2000 re 


garding your request that “blast furnace gas” be included i in the - 


definition of fossil fuel for the Bene o Class. 43. . of Hi 


Income Tax Regulations. 


We are sympathetic to your request. ae Ussciias sbeciie > 
ists from Natural Resources: Canada, we are of the view that 


“blast furnace gas” is similar to coke oven gas and therefore 


should be added to the definition of fossil fuel in Regulation — 
1104(13). In this regard, a new definition would also t be added 


to Regulation 1104(13)_ defining “blast fi 


general, the gas produced i in a blast furnace of a sivel mill, by / 
the chemical reaction of carbon (in the form of aoe bee oe 


natural gas), the oxygen in air, and iron ore. 


We are prepared therefore to recommend to the Minister of Fe be 


nance that blast furnace gas be referred to in the definition of 


fossil fuel and defined similar to that described above for the _ 


purpose of Class 43.1. We would also recommend that these 
changes be effective for properties acquired after December 31, 


2000. If the recommendation is acted upon, we anticipate that _ 


these changes would be included in a future pe sei amend- 
ments to the Income toe cael 


Yours opine 

Len Farber | “ — 

General Diecist Tax: Legisation Division, ‘Tax Policy 
Branch 

c.c.: Mr. Ric Cameron, ‘Assistant Deputy Mitister’ Natural - 


Resources Canada; Mr. Bill McCloskey, Assistant Com- 


missioner, Policy and Legislation, CCRA 


Proposed Amendment — Reg. 1 1 04(t a) ee 
. fuel”. 


Letter from Dept. of Finance, July 30, , 2003: 
Dear [xxx] 


I am writing in response to your letter of March 2), 2003 ae 
further to your telephone conversation with officials of the Tax 
Legislation Division regarding the use of Blast Oxygen Furnace 
Gas (BOFG) in co-generation equipment. In particular, you re- 
quest that Class 43.1 of the Income Tax Regulations (the Regula- 
tions) be amended to include BOFG in the list of ss fuels 
referred to in clause (c)G)(A) of that class. 


The portion of Class 43.1 that applies to Coe equip- 
ment provides a list of eligible fuels such as fossil fuel and waste 
fuels: For the purpose of class 43.1, the heat rate attributable to 
fossil fuel cannot exceed 6,000 British Thermal Unit (BTU) per 
kilowatt-hour of electrical energy generated by the system. 


In this regard, it was proposed in 2001 that the definition of fossil 
fuel be extended to include blast furnace gas (BFG). After con- 
sulting Natural Resources Canada (NRCan), it has been deter- 
mined that BOFG is similar to BFG from a scientific perspective. 
Given this, and the 2001 proposal, it would be appropriate to 
treat BFG and BOFG similarly for income tax purposes. 


Consequently, we are prepared to recommend to the Minister of 
Finance that BOFG be added to the definition of fossil fuel in 
Regulation 1104(13) for the purposes of Class 43.1 of the Regu- 
lations, for property acquired after 2002. In the context of these 
recommendations, your proposed definition of BOFG will be 
considered in consultation with officials of NRCan. If the recom- 
mendations are acted upon, I would anticipate that they would be 
included in a future package of amendments to the Income Tax 
Regulations. 


iéformation, - 
rittabian el 10, cane See moder’ — AL Cle fas wens 
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If you have any questions relating to the proposed recommenda- 
tion, please contact Kerry Harnish (992-4385) of this office. 


Yours sincerely, 


“Ven Father 


- General Director, hes ee ot Tax Policy 
_ Branch 


“landfill gas” means a mixture of gases that are produced 
from the decomposition of organic waste and that are ex- 
tracted from an eligible landfill site. 


“municipal waste’ means the combustible portion of 
waste material (other than waste material that is consid- 
ered to be toxic or hazardous waste pursuant to any law of 
Canada or of a province) that is generated in Canada and 
that is accepted at an eligible landfill site or an eligible 
waste management facility and that, when burned to gen- 
erate energy, emits only those fluids or other emissions 
that are in compliance with the law of Canada or of a 
province. 


“solution gas”’ means a fossil fuel that is gas that would 
otherwise be flared and has been extracted from a solu- 
tion of gas and produced oil. 


History: “Solution gas” added by P.C. 2000-1331, s.. 2, August 23, 2000, 
Canada Gazette, Part Il, September 13, 2000, applicable after February 
16, 1999. 


‘thermal waste” means heat energy extracted from a dis- 
tinct point of rejection in an industrial process. 


“transmission equipment” means equipment used to 
transmit more than 75 per cent of the annual electrical en- 
ergy generated by electrical generating equipment, but 
does not include a building. 


‘“‘wood waste” includes scrap wood, sawdust, wood 
chips, bark, limbs, saw-ends and hog fuel, but does not 
include residuals (known as “black liquor’) from wood 
pulp operations and any waste that no longer has the 
physical or chemical properties of wood. 


History: Subsec. 1104(13) added by P.C. 1997-1033, subsec. 4(2), July 
25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable after Feb- 
ruary 21, 1994. 


(14) [Class 43.1(c) compliance] — Where property of 
a taxpayer is not operating in the manner required by par- 
agraph (c) of Class 43.1 in Schedule II solely because of a 
deficiency, failing or shutdown — that is beyond the 
control of the taxpayer — of the system of which it is 
part and that previously operated in the manner required 
by that paragraph, that property is deemed, for the pur- 
pose of that paragraph, to be operating in the manner re- 
quired under that paragraph during the period of the defi- 
ciency, failing or shutdown, if the taxpayer makes all 
reasonable efforts to rectify the circumstances within a 
reasonable time. 


Related Provisions: Reg. 1104(15) — Interpretation of “system”. 


History: Subsec. 1104(14) added by P.C. 1997-1033, subsec. 4(2), July 
25, 1997, Canada Gazette, Part II, August 20, 1997, applicable after Feb- 
ruary 21, 1994. 


Proposed Addition — Reg. 1104(15) 


(15) [Interpretation of “system” for subsec. 
(14)] — For the purpose of subsection (14), a tax- 
payer’s system referred to in that subsection that has at 
any particular time operated in the manner required by 
paragraph (c) of Class 43.1 in Schedule II includes at 
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any time after the particular time a property 4 another 
person or partnership if 


(a) the property, if it were owned by the taxpayer, 
would reasonably be considered to be pan of the tax- 
payer’s system; 


(b) the property utilizes steam obtained ow the tax- 
payer’s system primarily in an industrial process 
(other than the generation of electrical energy); 


(c) the operation of the property is necessary for the 
taxpayer’s system to operate in the manner required 
by paragraph (c) of Class 43.1; and 


(d) at the time that the taxpayer’s system ane be- 
came operational, the deficiency, failing or shutdown — 
in the operation of the property could not reasonably : 
have been anticipated by the taxpayer to occur 
within five years after that time. oo 
Application: The March 16, 2001 draft peaulasiaas (CCA), s S. 4 wil . 


add subsec. 1104(15), applicable to property uate after February 2. 
1994 


Technical Notes: Generally, subsection 1104(14) provides 
that certain property (which is part of a system that was oper- _ 
ated at a time within the parameters set out in paragraph oo. 


Class 43.1 (30% CCA rate)) will continue to be considered to 
so operate during a period of a deficiency, failing or shutdown 
of the system that is beyond the control of the taxpayer. In such 

circumstances, the taxpayer is required to make all reasonable — 
efforts to rectify the difficulty causing the deficiency, failing or 
shutdown within a reasonable period of time. _ 


Concern has been expressed that the reference in subsection 

1104(14) to a taxpayer’s “system” does not include property of 
another taxpayer that provides a steam host, which is sary 
for the taxpayer’s system to operate in the manner 
Class 43.1. Thus, in cases where a taxpayer’ S system is not op- 
erating in the manner required under Class 43.1 because of a 


deficiency, failing or shutdown of the steam host’s operation, _ 


subsection 1104(14) does not apply even if the taxpayer makes _ 
all reasonable efforts to pave ue a rectified ge a 
reasonable time. 


New subsection ies slevides that the reference i in subsec- | 


tion 1104(14) to a taxpayer’s system that was previously oper- — 
ated in the manner required by paragraph (c) of Class 43.1 in 
cludes the related property of another person or partnershir 
* the property, if it were owned by the taxpayer, would rea 
sonably be considered to be part of the taxpayer’s system, - 


* the property utilizes steam obtained from the ta 
system primarily in an industrial process (other. 
generation of electrical energy), 


* the operation of the property is necessary for the mae 5 
system to operate in the manner mais: iy aed aks o D 


of Class 43.1, and 


* at the time that the taxpayer’s system first became ‘opera- 
tional, the deficiency, failing or shutdown in the operation 


of the property could not reasonably have been anticipated 


by the taxpayer to occur within five years after that time. 


Related Provisions [Reg. 1104]: ITA 20(1.1) — Definitions in ITA 
13(21) apply to regulations. 


Selected Cases [Reg. 1104]: Brydges v. Canada, [1996] 1 C.T.C. 
2851 (TCC) (Certification cannot be subsequently revoked). 


Definitions [Reg. 1104]: “amount” — ITA 248(1); “associated” — ITA 
256; “bituminous sands” —ITA 248(1); “blast furnace gas” — Reg. 
1104(13); “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “Canadian” — Reg. 1104(10)(a), (c.2); “Canadian exploration 
expense” —ITA 66.1(6), 248(1); “Canadian field processing” — ITA 
248(1); “certified feature film”, “certified production” — Reg. 1104(2); 
“class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “coal mine operator’, 
“computer software” — Reg. 1104(2); “corporation” —ITA 248(1), Jn- 


terpretation Act 35(1); “digester gas”, “distribution equipment’, “eligible 
landfill site”, “eligible sewage treatment facility”, “eligible waste manage- 
ment facility’ — Reg. 1104(13); “end of the taxation year” — Reg. 


(b) ; a perma ee den within ‘the -meani 
7 ae Pie the eee eee Act, or 


deemed ‘not Canadian. 


“Canadian government ein mene means a federal 
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1104(1); “enhanced combined cycle system” — Reg. 1104(13); “farm- 
ing’ —ITA 248(1); “fishing” — ITA 
248(1); “fossil fuel” — Reg. 1104(13); “individual” — ITA 248(1); “land- 
fill gas” — Reg. 1104(13); “mineral” — Reg. 1104(3); “mineral re- 


source”, “Minister” —ITA 248(1); “Minister of Natural Resources” — 
Department of Natural Resources Act s. 3; “month” — Interpretation Act 
35(1); “municipal waste” — Reg. 1104(13); “non-resident”, “oil or gas 
well” —ITA 248(1); “ore” — Reg. 1104(2); “Parliament” — Interpreta- 
tion Act 35(1); “person” — ITA 248(1); “pipeline” — Reg. 1104(2); “pro- 
perty” — ITA 248(1); “province” — Interpretation Act 35(1); “related” — 
ITA 251(2)-(6); “remuneration” — Reg. 1104(10)(c); “resident”? — ITA 


250; “revenue guarantee” — Reg. 1104(10)(c.1); “security” — Interpreta- 
tion Act 35(1); “stone quarry” — Reg. 1104(8); “system” — Reg. 
1104(15); systems software’, “tar sands ore” ; “taxation 


. 1104(1); “taxpayer? —ITA 248(1); “thermal 
waste”, “transmission equipment” — Reg. 1104(13); “unit of produc- 
tion” — Reg. 1104(10)(d); “wood waste” — Reg. 1104(13). 


DIVISION VI — CLASSES PRESCRIBED 
1105. The classes of property provided in this Part and in 
Schedule II are hereby prescribed for the purposes of the 
Act. 


History: S. 1105 amended by P.C. 1996-571, s. 1, April 23, 1996, Can- 
ada Gazette, Part Il, May 1, 1996, applicable to taxation years that end 
after February 21, 1994. 


S. 1105 substituted by P.C, 1982-599, s. 5, February 25, 1982, Canada 
Gazette, Part Il, applicable to taxation years ending after December 11, 
LOY, 


Definitions [Reg. 1105]: “class” — Reg. 1101(6), 1102(1)-(3), (14), 
(14.1); “prescribed”, “property” — ITA 248(1). 


DIVISION VII — CERTIFICATES ISSUED BY 
MINISTER OF SUPPLY AND SERVICES 
[REPEALED] 


History: Division VII (s. 1106) repealed by P.C. 1995-775, s. 3, May 16, 
1995, Canada Gazette, Part Il, May 31, 1995, applicable to property ac- 
quired on or after May 31, 1995. 


L Det 4) tions — For ao purposes “ol this 
ray — ae in ‘Schedule I 


_ ed for the purposes of sections 26 
_ Investment Canada Act, 


Related | Provisions: Reg. M(5Ke) — Pinca “screen 


or provincial government agency the mandate of which 
is related to the provision of assistance tc m produe- | 
tions in Canada; . : : 


Related Provisions: ITA 241(4)(d)(xv) — Disclosure of rane 
to government agency providing assistance. 


“excluded production” means a fin or ies produe- 
tion of a prescribed taxable Canadian siued ean bie 


(ai in respect of which 


(i) the Minister of Canadian Geriae: has nok is- 
sued a certificate of completion, within 30 


1936 
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months after the end of the corporation’s taxation 
year in which the production’s principal photog- 
raphy began, certifying that the production was 
completed within two years after ae end of the 
year, 


(ii) where the production is not a treaty CO-pro-— 


duction, neither the corporation nor another pre- 
scribed taxable Canadian OP bee related to 
the corporation 


(A) is, except to the extent of an interest in the 
production held by a prescribed taxable Cana- 


dian corporation as a co-producer of the pro- 
duction or by a prescribed person (within the 


meaning assigned by subsection 1106(7)), the 
exclusive worldwide copyright owner in the 
production for all commercial exploitation 
purposes for the 25-year period that begins at 
the first time the production had been com- 
pleted and is commercially exploitable, 


(B) controls the initial licensing of commer- 


cial exploitation, and — 


(C) retains a share of revenues, ‘that i iS accept- 


able to the Minister of Canadian Heritage, 
from the exploitation of. the a in 
non-Canadian markets, 


(iii) there is not an agreement in writing for con- 


sideration at the fair market value with 


(A) a corporation that is a Canadian and is a 
distributor of film or video productions, or 


(B) a corporation that holds a broadcasting li- 


cense issued by the Canadian Radio-television 
and Telecommunications Commission for tel- 


evision markets, 


to have the production shown i in Canada within 


the two-year period that begins at the first time 
the production has been 2, a is com- 
mercially exploitable, or 


(iv) a distribution is made in Canada within that 
two-year period by a person who is not a Cana- 
dian, or 


(b) that is 


(i) news, current events or public affairs program- 
ming, Or a programme that includes weather or 
market reports, 


(ii) a talk show, 


(iit) a production in respect of a game, Hueston- 
naire or contest (other than a production directed 
primarily at minors), 


(iv) a sports event or activity, 

(v) a gala presentation or an awards show, 
(vi) a production that solicits funds, 

(vii) reality television, 

(vili) pornography, 

(ix) advertising, 


(x) a production produced primarily for indus- 
trial, corporate or institutional purposes, 

(xi) a production, other than a documentary, all or 
substantially all of which consists of stock foot- 
age, or 

(xii) a production for which public financial sup- 
port would, in the opinion of the Minister of Ca- 
nadian Heritage, be contrary to public policy; 


Reg. 
S. 1106(3) 


Technical Notes, June 20, 1996: Proposed Regulation 
1106(1) provides the definition of “excluded production”, 
which is a film or video production that is not considered to be 
an eligible production for the purposes of the Canadian film or 
video production tax credit regime. Generally, proposed clause 
(a)Gi)(A) of that definition provides that a prescribed taxable 
Canadian corporation’s film or video production will be an ex- 
cluded production if the corporation (or a related prescribed 
taxable Canadian corporation) is not the exclusive worldwide 
copyright owner of the production for 5 years. This amendment 
would lengthen the required ownership period to 25 years. 
However, an exception from the exclusive worldwide copy- 
right rule in respect of a production is made for copyright in the 
production held by a co-producer of the production that is a 
prescribed taxable Canadian corporation or by a prescribed per- 
son (see the commentary to proposed Regulation 1106(7)). 
This amendment applies to the 1995 and subsequent taxation 
years except that the reference to the “25-year period” in that 
clause shall be read as a “5-year period” in the case of a film or 
video production for which a Canadian film or video produc- 
tion certificate is obtained before 1997. The change to a 25- 
year ownership requirement has been made upon recommenda- 
tion of the Department of Canadian Heritage. 


Department of Finance news release Backgrounder, 
November 14, 2003: ... it remains a requirement under the 
Income Tax Regulations’ [“excluded -production’’(a)(ii)(A) — 
ed.| that the production corporation have ownership of copy- 
right. This latter provision is currently under review by the De- 
partment of Canadian Heritage. [See under ITA 125.4(2) for 
the full text of the Backgrounder — ed.] 

Related Provisions: Reg. 1106(2) — Prescribed taxable Canadian 
corporation; Reg. 1106(7) — Prescribed person. 


“producer” of a film or video production does not in- 
clude a person unless the person is the individual 

_ (a) who controls and is the central decision maker t in 
respect of the production, 

_ (b) who is directly responsible for the debiisition of 
the production story or screenplay and the develop- 
ment, creative and financial contro! and exploitation 
of the production, and 


(c) who is identified in the production as being the 
producer of the production; 


“remuneration” does not include an amount due 
mined by reference to profits or revenues; 


“treaty co-production” means a film or video produc- 
tion the production of which is contemplated in a co- 
production treaty entered into between Canada and an- 
other country. 


(2) Prescribed taxable Canadian corporation — 
For the purposes of section 125.4 of the Act and this 
section, “prescribed taxable Canadian corporation” 
means a taxable Canadian corporation that is a Cana- 
dian, other than a corporation that is 


(a) controlled directly or indirectly in any manner 
whatever by one or more persons all or part of whose 
taxable income is exempt from tax under Part I of 
the Act; oF 


(b) a prescribed labour-sponsored venture capital 
corporation. 
Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled 


directly or indirectly”; Reg. 6701 — Prescribed labour-sponsored ven- 
ture capital corporation. 


(3) Canadian film or video production — For the 
purposes of section 125.4 of the Act, this Part and 
Schedule II, “Canadian film or video production” means 
a film or video production, other than an excluded pro- 
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duction, of a prescribed taxable Canadian corporation 
and that is 


(a) a treaty co-production, or 
(b) a film or video production 


(i) at all times during the production of which the 
producer of which is a Canadian, 


(ii) in respect of which the Minister of Canadian 
Heritage has allotted not less than six points in 
accordance with subsection (4), 


(iii) in respect of which not less than 75% of the 
total of all costs for services provided in respect 
of producing the production (other than excluded 
costs) was payable to, and in respect of services 
provided by individuals who are, Canadians, and 
for the purpose of this subparagraph, excluded 
costs are 


(A) costs determined by reference to the 
amount of income from the production, 


(B) remuneration payable to, or in respect of, 
the producer or individuals described in any 
of clauses (4)(a)(i)(A) to (H) and (1i)(A) to (F) 
and subparagraph 4(a)(1i1), 

(C) amounts payable in respect of insurance, 
financing, brokerage, legal and accounting 
fees, and similar amounts, and 


(D) costs described in subparagraph (iv), and 


(iv) in respect of which not less than 75% of the 
total of all costs incurred for the post-production 
of the production, including laboratory work, 
sound re-recording, sound editing and picture ed- 
iting (other than costs determined by reference to 
the amount of income from the production and 
remuneration payable to, or in respect of, the pro- 
ducer or individuals described in any of clauses 
(4)(a)(i)(A) to (H) and (1i)(A) to (F) and subpara- 
graph 4(a)(iii)) was incurred in respect of ser- 
vices provided in Canada, 


other than a production the certification of which has 
been revoked under subsection 125.4(6) nf the Act by 
the Minister of Canadian Heritage. 


Related Provisions: ITA 241(9) — Disclosure to public of informa- 
tion on production certificate; Reg. 1101(5k.1) — Separate class for cer- 
tain property under Class 10(x); Reg. 1106(1) — Definitions; Reg. 
1106(4) — Points for creative services; Reg. Sch. If:Cl. 10(x) — CCA 
class for Canadian film or video production. 


(4) Creative services — For the purposes of subsec- 
tion (3) and this subsection, 


(a) there shall be allotted in the case of a film or 
video production 


(i) that is not an animation production, 
(A) for the director, two points, 
(B) for the principal screenwriter, two points, 


(C) for the lead performer for whose services 
the highest remuneration was payable, one 
point, 

(D) for the lead performer for whose services 
the second highest remuneration was payable, 
one point, 


(E) for the art director, one point, 

(F) for the director of photography, one point, 
(G) for the music composer, one point, and 
(H) for the picture editor, one point, 
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if that person is an individual who is a Canadian, 
(ii) that is an animation production, 
(A) for the director, one point, 


(B) for the lead voice for which the highest or 
second highest remuneration was payable, one 
point, 


(C) for the design supervisor, one point, 


(D) for the camera operator where the camera 
operation is done in Canada, one point, 


(E) for the music composer, one point, and 
(F) for the picture editor, one point, 


if that person is an ingiyidial who is a Canadian, 
and | 

(iii) that is an animation production, one point 
where both the principal screenwriter and 
storyboard supervisor are individuals who are 
Canadians; and 


(iv) that is an- animation production 


(A) for the place where the layout and back- 
ground work is done, one point, 


(B) for the place where the key animation is 
done, one point, 


(C) for the place where the assistant animation 
and in-betweening is done, one point, 


if the place is in Canada; 


(b) a production that is not an animation production 
is deemed not to be a Canadian film or video produc- 
tion unless there are allotted in respect of the produc- 
tion two points under clause (a)(i)(A) or (B) and one 
point under clause (a)(i)(C) or (D); and 


(c) an animation production is deemed not to be a 
Canadian film or video production unless there are 
allotted in respect of the production 


(i) one point under clause (a)(ii)(A) or subpara- 
graph (a)(iii), 

(ii) one point under clause (a)(1i)(B), and 

(iii) one point under clause (a)(iv)(B). 


Related Provisions: Reg. 1106(1) — Definitions; Reg. 1106(5) — 
Lead performer/screenwriter; Reg. 1106(6) — Documentary production. 


(5) Lead performer/screenwriter — For the pur- 
poses of subsections (4) and (6), 


(a) a lead performer in respect of a prbidionees is an 
actor or actress who has a leading role in the produc- 
tion having regard to the performer’s reer AtON, 
billing and time on screen; 


(b) a lead voice in respect of an animation produc- _ 
tion is the voice of the individual who has a leading 
role in the production having regard to the length of 
time that the individual’s voice is heard in the pro- 
duction and the individual’s remuneration; 


(c) the principal screenwriter of a production is not a 
Canadian unless 


(i) each individual involved jin the preparation of 
the screenplay for the production is otherwise a 
Canadian, or | 
(ii) the principal screenwriter is an individual 
who otherwise is a Canadian and 
(A) the screenplay for the production is based 
upon a work authored by a Canadian, and 


(B) the work is published in Canada. 
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(6) Documentary production — Notwithstanding 
subsection (4), a documentary production that is not an 
excluded production is deemed to be a Canadian film or 
video production if all creative positions in respect of 
the production are occupied by individuals who are 
Canadians. 


(7) Prescribed person — For the purpose of section — 


125.4 of the Act, “prescribed person” means 


(a) a corporation that holds a television broadcasting 
licence issued by the Canadian Radio- television and 
Telecommunications Commission, (— 4” 


(b) a person to whom paragraph “149( 1)d) of the ee 
applies where the person has a fund which is ae to. 


finance Canadian film or video productions, 
(c) a Canadian government film agency, or 


(d) in respect of a film or video production, a non-— 
resident person who does not carry on a business in 
Canada where the person’s interest in the production © 


is acquired to comply with the certificate require- 
ments of a deaty SUN pop ad : 
uienGeniene eoonewolle navsigah be 
Technical Notes, June- 20, 1996: “Draft Regulation 


1106(7), which defines “prescribed person” for the purposes of © 


the proposed Canadian film or video production tax credit 
(CFYVPTC”), is relevant for two purposes: First, a prescribed 


person is not considered to be an “investor” under subsection © 


125.4(1). A qualifying corporation will, therefore, not be pre- 
cluded by subsection 125.4(4) from claiming a CFVPTC in re- 
spect of a film or video production solely because a “prescribed 
person” has an interest in the production. 
Second, the definition “prescribed person” is relevant for the 
purpose of determining whether a production is an “excluded 
production” under proposed Regulation 1106(1). Subsection 
1106(7) of the Regulations. ae to the 1995 and subsequent 
taxation years. 


Related Provisions: ITA 253 — “Extended meaning of 5 eam on bus- 
iness in Canada”. “er 


(8) Prescribed amount — For the HiaRBOS of the def- 
inition “assistance” in subsection 125.4(1) of the Act, 
“prescribed amount” means an amount paid or payable 
to a taxpayer under the License Fee Program of the Can- 
ada Television and Cable Production Fund or the Can- 
ada Television Fund/Fonds canadien de télévision. 
Application: The October 27, 1998 draft regulations, s. 1, will add 
subsec. 1106(8), chase ue to amounts received after February 23, 
1998. 

Technical Notes: Section 1106 of the Income Tax Regula- 
tions provides rules related to the Canadian Film or Video Pro- 
duction Tax Credit. 

New subsection 1106(8) prescribes amounts paid or payable 
under the License Fee Program of the Canada Television and 
Cable Production Fund for the purpose of the definition “assis- 
tance” in subsection 125.4(1) of the Income Tax Act. As a re- 
sult, such payments will not be considered assistance for the 
purposes of the Canadian Film or Video Production Tax Credit 
provided under section 125.4 of the Act. 


New subsection 1106(8) applies to amounts received after Feb- 
ruary 23, 1998. 

Letter from Dept. of Finance, July 14, 1998: 

Dear [xxx] 

Thank you for your letter dated June 25, 1998 requesting fur- 
ther transitional relief for payments received from the Canada 


Television and Cable Production fund (CCTCPF) from the 
1998 Budget proposal regarding indirect assistance. 


I have been informed that the CTCPF has been unable to reor- 
ganize itself in such a way as to ensure that its funding is not 
considered indirect assistance for income tax purposes. I also 
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understand that the positions taken by both the representatives 
of the CTCPF and Revenue Canada are. reasonable in the 
circumstances. 


Therefore, in light of this government’s intention that the 1998 
Budget proposal not apply to treat funding of CTCPF as assis- 
tance for income tax purposes, I have instructed my officials to 
draft the legislation implementing this Budget measure in a 
manner which will ensure. that payments made to film produc- 
ers from the CTCPF as licence fee top-ups are excluded from 
categorization as assistance for the purposes of the Canadian 
Film or Video Production Tax Credit. 


Based on the foregoing, it would appear that no further transi- 
tional relief will be necessary to achieve the CTCPF’s goal. 
Should you require additional information, please contact Mr: 
Len Farber at (613) en 


Sincerely, 
The Honourable Paul arta. P.C.; M. P. 
Minister of Finance | 


Application: The December 12, 1995 draft regulations (Canadian film 
tax credit), s. 3, will add s. 1106(1)(6) (Div. VID, applicable to 1995 et 
seq. The June 20, 1996 Notice of Ways and Means Motion will amend 
cl. (a)(ii)(A) of the definition “excluded production” in subsec. 1106(1) 
and add subsec. 1106(7), applicable to 1995 et seq., except that the ref- 
erence to the “25-year period” in cl. (a)(ii)(A) shall be read as a “5-year 
period” in the case of a film or video production for which a Canadian 
film or video production certificate is obtained before 1997. For subsec. 
1106(8), see Application note above. 


Definitions [Reg. 1106]: “amount? — {TA 248(1); “broadcasting” — 
Interpretation Act 35(1); “business” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian” — Reg. 1106(1), (5)(c); “Ca- 
nadian film or video production” — Reg. 1106(3), (4)(b), (c), 1106(6); 
“Canadian government film agency” —- Reg. 1106(1); “controlled di- 
rectly or indirectly’—ITA 256(5.1), (6.2); “corporation” —ITA 
248(1), arp relaHon Act 35(1); “excluded production” — Reg. 

1106(1); “individual”—ITA 248(1); “lead performer” — Reg. 

1106(5)(a); “lead voice” — Reg. 1106(5)(b); “Minister” — ITA 248(1); 

“month” — Interpretation Act 35(1); “non-resident”, “person”, “pre- 

scribed” —ITA 248(1); “prescribed labour sponsored venture capital 
corporation” —-Reg. 6701; “prescribed taxable Canadian corpora- 
tion” — Reg. 1106(2); “producer” — Reg. 1106(1); “related” — ITA 
251(2)-(6); “remuneration” — Reg. 1106(1); “resident”? —ITA 250; 
“share” — ITA 248(1); “taxable Canadian corporation =~ TT 891), 
248(1); “taxable income” —ITA 248(1); “taxation year’ > ITA 249, 

Reg. 1104(1); “treaty co-production” — Reg. 1106(1); hase — In- 
terpretation Act 35(1). 


Proposed Amendment — Reg. 1106(7) 
Letter from Dept. of Finance, April 29, 1998: 
Dear [xxx] 


I am writing in response to your facsimile letter of March 31, 
1998, in which you suggested that any registered charity that has 
a fund to finance Canadian film or video productions be included 
in the list of investors prescribed by draft paragraph 1106(7)(b) 
of the Income Tax Regulations. 


It is my understanding, however, that your submission relates to 
the Independent Production Fund (“the Fund”) in particular. You 
have indicated that the Fund is a charity which makes equity in- 
vestments in film and television productions which amount to no 
more than 5-10% of any given production budget. Your concern 
is that the presence of such an investment could disqualify a film 
from qualifying for a Canadian Film or Video Production Tax 
Credit (“CFVPTC”) by reason of subsection 125.4(4) of the In- 
come Tax Act. 


Leaving aside the issue of whether the “charity” is engaging in 
an ineligible activity, your particular example poses little diffi- 
culty from a CFVPTC policy perspective. However, your pro- 
posed solution is not constrained to similar fact situations. In par- 
ticular, it is constrained neither to nominal interests, nor 
ownership interests, nor funding that could be traced to persons 
that might otherwise be considered to be prescribed investors in 
their own right. From a tax policy perspective, the intent of the 
CFVPTC legislation, as it stands, is to allow the CFVPTC to a 
producer only where no other person is able to claim a deduction 
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in respect of the production. This is because the deduction itself 
is considered to already provide a tax benefit in respect of the 
production. It is not intended that a tax credit be given in addition 
to this benefit. 


As you may know, however, we have discussed with the industry 
the possibility of excluding from the definition “investor” a per- 
son where, in respect of the investment, the person is subject to 
the matchable expenditure rules in section 18.1 of the Income 
Tax Act, on condition that the “investment” be considered assis- 
tance to the producer or otherwise excluded from the producer’s 
eligible cost. If I understand your issue correctly, however, the 
fund could not claim that the investment was a matchable expen- 
diture because it, in fact, takes an actual percentage ownership in 
the film (rather than a right to production). 


You have also noted that an exemption has been provided in re- 


spect of non-profit funds that have been established to fund Ca- 
nadian film or video productions. As you know, the only such 
fund in existence receives amounts only from the Government of 
Canada and persons who would otherwise be prescribed persons. 
Further, while registered charities are similar to non-profit orga- 
nizations such as the Canadian Television and Cable Production 
Fund, charities have one materially distinct characteristic: they 
can offer tax credits or deductions to their donors. In the absence 
of any constraint on eligible donors, therefore, it would be diffi- 
cult to recommit a blanket exemption for funds operated by any 
charity. 7 Ly 

In view of the above, we could recommend a modified version of 


your proposal under which eligible charities would be con- 
strained to those charities that 


e are constated to provide funding for film or video produc- 
tions, all or substantially all of which funding is provided by 
way of a direct ownership interest in the production, and 


* have not received donations after 1996, other than from per- 
sons who are otherwise prescribed persons. 


In this regard, you should be aware that we have already pro- 
posed to recommend that the list of prescribed persons be ex- 
panded to include corporations that hold a specialty or pay-tele- 
vision broadcasting licence issued by the Canadian Radio- 
television and Telecommunications Commission (“CRTC”), or 
that hold a broadcast undertaking licence and provide production 
funding as a result of “significant benefits” commitment given to 
the CRITIC. 


Please advise us if these proposals would resolve your concerns. 
Thank you for bringing your concerns to my attention. 


Sincerely, 


Len Farber 
Director General, Tax Legislation Division 


DIVISION VIII — DETERMINATION OF 
VISCOSITY AND DENSITY 


1107. (1) For the purpose of the definition “bituminous 
sands” in section 248(1) of the Act, viscosity or density of 
hydrocarbons shall be determined using a number of indi- 
vidual samples (constituting a representative sampling of 
that deposit or those deposits, as the case may be, from 
which the taxpayer is committed to produce by means of 
one mine) tested 


(a) at atmospheric pressure; 
(b) at a temperature of 15.6 degrees Celsius; and 


(c) free of solution gas. 


History: S. 1107 added by P.C. 1998-49, s. 3, January 26, 1998, Canada 
Gazette, Part Il, February 4, 1998, applicable after March 6, 1996. 


Definitions [Reg. 1107]: “individual” — ITA 248(1); “solution gas” — 
Reg. 1104(13); “taxpayer” —ITA 248(1). 
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PART XIl — RESOURCE AND 
PROCESSING ALLOWANCES 


History: Part XII amended by P.C. 1985-2277, s. 2, July 24, 1985, Can- 
ada Gazette, Part II, to substitute “predecessor” wherever “predecessor 
corporation” appeared, applicable to taxation years ending after April 19, 
1983. 


Part XII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


1200. For the purposes of section 65 of the Act, there may 
be deducted in computing the income of a taxpayer for a 
taxation year such of the amounts determined in accor- 
dance with sections 1201 to 1209 and 1212 as are 
applicable. 

History: S. 1200 substituted by P.C. 1979-649, s. 1, March 8, 1979, Can- 


ada Gazette, Part Il, March 28, 1979, effective for taxation years ending 
after April 10, 1978. 


Definitions [Reg. 1200]: “amount” — ITA 248(1); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


1201. Earned depletion allowances — In computing 
a taxpayer’s income for a taxation year there may be de- 
ducted such amount as he may claim not exceeding the 
lesser of 


(a) the aggregate of 


(i) 25 per cent of the amount, if any, by which the 
taxpayer’s resource profits for the year exceed four . 
times the total of amounts, if any, deducted under 
subsection 1202(2) in computing the taxpayer’s in- 
come for the year, and 


(11) the amount, if any, by which the aggregate of 
amounts included in computing the taxpayer’s in- 
come for the year under paragraphs 59(3.3)(a) and 
(b) of the Act exceeds the aggregate of amounts, if 
any, that may reasonably be considered to have 
been deducted under subsection 1202(2) by reason 
of subparagraph (b)(ii) thereof in computing the 
taxpayer’s income for the year; and 


(b) the aggregate of 


(i) the taxpayer’s earned depletion base as of the 
end of the year, and 


(ii) the amount, if any, by which 
(A) the aggregate determined under paragraph 


1202(4)(a) in respect of the taxpayer for the 
year 


exceeds 
(B) the amount, if any, by which 
(1) the aggregate of all amounts that would 
be determined under paragraphs 1205(1)(e) 
to (k) : 
exceeds 


(II) 33 '4 per cent of the aggregate of all 
amounts that would be determined under 
paragraphs 1205(1)(a) to (d.2) 


in computing the taxpayer’s earned depletion 
base as of the end of the year. 


History: Subpara. 1201(a)(i) amended by P.C. 1999-629, s. 4, April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to 1999 et seq. 
Paras. 1201(a), (b) substituted by P.C. 1990-2780, s. 2, December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation 
years ending after February 17, 1987. 

Para. 1201(a) substituted by P.C. 1981-3329, s. 2, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of taxa- 
tion years ending after December 11, 1979. 
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All that portion of s. 1201 preceding para. (b) substituted by P.C. 1978- 
1849, s. 3, June 8, 1978, Canada Gazette, Part II, June 28, 1978, applica- 
ble to taxation years ending after May 6, 1974. 


Definitions [Reg. 1201]: “amount” — ITA 248(1); “earned depletion 
base” — Reg. 1202(1), 1205(1); “resource profits” — Reg. 1204(1.1); 
“successor” — Reg. 1202(7); “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1). 


1202. (1) For the purposes of computing the earned deple- 
tion base of a corporation, control of which has been ac- 
quired under circumstances described in subsection 
66(11) of the Act, the amount by which the earned deple- 
tion base of the corporation at the time referred to in that 
subsection exceeds the aggregate of amounts otherwise 
deducted under section 1201 in computing its income for 
taxation years ending after that time and before control 
was so acquired shall be deemed to have been deducted 
under section 1201 by the corporation in computing its 
income for taxation years ending before such acquisition 
of control. 


(2) Subject to subsections (5) and (6), where after No- 
vember 7, 1969 a corporation (in this subsection referred 
to as the “successor”’) acquired a particular property 
(whether by way of a purchase, amalgamation, merger, 
winding-up or otherwise), there may be deducted by the 
successor in computing its income for a taxation year an 
amount not exceeding the aggregate of all amounts each 
of which is an amount determined in respect of an origi- 
nal owner of the particular property that is the lesser of 


(a) the earned depletion base of the original owner im- 
mediately after the original owner disposed of the par- 
ticular property (determined as if, in the case ofa dis- 
position after April 28, 1978 as a result of an 
amalgamation described in section 87 of the Act, the 
original owner existed after the time of disposition and 
no property was acquired or disposed of in the course 
of the amalgamation) to the extent of the amount 
thereof that was not 


(1) deducted by the original owner or any predeces- 
sor owner of the particular property in computing 
income for any taxation year, 


(11) deducted by the successor in computing income 
for a preceding taxation year, or 


(111) otherwise deducted by the successor in com- 
puting income for the taxation year, and 


(b) 25 per cent of the amount, if any, by which 


(i) the part of the successor’s income for the year 
that can reasonably be regarded as attributable to 


(A) the part of any amount included under para- 
graph 59(3.2)(c) of the Act in computing its in- 
come for the year that can reasonably be re- 
garded as attributable to the disposition by it in 
the year or a preceding taxation year of any in- 
terest in or right to the particular property, to 
the extent that the proceeds of the disposition 
have not been included in determining an 
amount under this clause, paragraph (7)(g), 
clause 29(25)(d)(i)(A) of the Income Tax Appli- 
cation Rules or clause 66.7(1)(b)G)(A) or 
(3)(b)(i)(A) or paragraph 66.7(10)(g) of the Act 
for a preceding taxation year, 


(B) its reserve amount for the year in respect of 
the original owner and each predecessor owner, 
if any, of the particular property, 


Reg. 
S. 1202(4) 


(C) production from the particular property, or 


(D) processing described in subparagraph 
1204(1)(b)Gi1), (iv) or (v) with the particular 
property 


computed as if no deduction were allowed under 
section 29 of the Income Tax Application Rules or 
under any of sections 65 to 66.7 of the Act and as 
if that income did not include any amount desig- 
nated under clause 66.7(2)(b)(ii)(A) of the Act, 


exceeds 
(1) the total of 


(A) four times the total of all other amounts de- 
ducted under this subsection for the year that 
can reasonably be regarded as attributable to the 
part of the successor’s income for the year de- 
scribed in subparagraph (i), and 


(B) the total of all amounts each of which is an 
amount deducted under subsection 66.7(1), (3), 
(4) or (5) of the Act or subsection 29(25) of the 
Income Tax Application Rules for the year that 
can reasonably be regarded as attributable to the 
part of the successor’s income for the year de- 
scribed in subparagraph (1). 


(3) Where in a taxation year ending after February 17, 
1987 an original owner of a property disposes of the pro- 
perty in circumstances in which subsection (2) applies, 


(a) the amount of the earned depletion base of the 
original owner determined immediately after the time 
of that disposition shall be deducted in determining the 
earned depletion base of the original owner at any 
time after the time that is immediately after the 
disposition; 


(b) for the purposes of paragraph (2)(a), the earned de- 
pletion base of the original owner determined immedi- 
ately after the original owner disposed of the property 
that was deducted in computing the original owner’s 
income for the year shall be deemed to be equal to the 
lesser of 


(1) the amount deducted in respect of the disposi- 
tion under paragraph (a), and 


(ii) the amount, if any, by which 


(A) the specified amount determined under sub- 
section (4) in respect of the original owner for 
the year 


exceeds 


(B) the aggregate of all amounts each of which 
is an amount determined under this paragraph 
in respect of any disposition made by the origi- 
nal owner before the disposition and in the year; 
and 


(c) for greater certainty, any amount (other than the 
amount determined under paragraph (b)) that was de- 
ducted under section 1201 by the original owner for 
the year or a subsequent taxation year shall, for the 
purposes of paragraph (2)(a), be deemed not to be in 
respect of the earned depletion base of the original 
owner determined immediately after the original 
owner disposed of the particular property. 


(4) Where in a taxation year ending after February 17, 
1987 an original owner of a property disposes of the pro- 
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perty in circumstances in which subsection (2) applies, 
the lesser of 


(a) the total of all amounts each of which is the 
amount, if any, by which 


(1) an amount deducted under paragraph (3)(a) in 
respect of such a disposition in the year by the 
original owner 


exceeds 


(ii) the amount, if any, designated by the original 
owner in a prescribed form filed with the Minister 
within six months after the end of the year in re- 
spect of the amount determined under subpara- 
graph (i), and 


(b) the amount, if any, deducted under section 1201 in 
computing the income of the original owner for the 
taxation year ; 


is the specified amount in respect of the original owner 
for the year for the purposes of paragraphs (3)(b) and 
1205(1)(d.2). 


Advance Tax Rulings: ATR-19: Earned depletion base and cumulative 
Canadian development expense. 


(5) Subsections (2), 1203(3), 1207(7) and 1212(4) do not 
apply 
(a) in respect of a property acquired by way of an 
amalgamation or winding-up to which section 1214 
applies; 


(b) to permit, in respect of the acquisition by a corpo- 
ration before February 18, 1987 of a property, a de- 
duction by the corporation of an amount that the cor- 
poration would not have been entitled to deduct under 
this Part, if this Part, as it read in its application to | 
taxation years ending before February 18, 1987, ap- 
plied to taxation years ending after February 17, 1987; 
or 


66(6), 66.1(4), 66.1(5), 66.2(3),; 66.2(4), 66:4(3), and 
66.4(4) of the Act as those subsections read in their 
application to that year; 


(d) where it acquired the particular property after June 
5, 1987 by way of an amalgamation or winding-up 
(other than in circumstances in which subparagraph 
(b)(ii) applies) and it has filed an election in the form 
prescribed for the purposes of paragraph 66.7(7)(c) of 
the Act with the Minister on or before the day on or 
before which the corporation is required to file a re- 
turn of income pursuant to section 150 of the Act for 
its taxation year in which it acquired the particular 
property; 

(e) where it acquired the particular property (other 
than by means of an amalgamation: or winding-up or 
in circumstances in which subparagraph (b)(it) ap- 
plies) in a taxation year ending after February 17, 
1987 and it and the person from whom it acquired the 
particular property have filed a joint election in the 
form prescribed for the purposes of paragraph 
66.7(7)(e) of the Act with the Minister on or before 
the earlier of the days on or before which either of 
them is required to file a return of income pursuant to 
section 150 of the Act in respect of their respective 
taxation years that include the time of acquisition of 
the particular property; and 


(f) where it acquired (other than by way of an amalga- 
mation or winding-up) the particular property in cir- . 
cumstances in which subparagraph (b)(i1) applies and 
it and the person from whom it acquired the particular 
property agree to have subsection (2), 1203(3), 
1207(7) or 1212(4), as the case may be, apply to them 
and notify the Minister in writing of the agreement in 
their returns of income under Part I of the Act for their 
respective taxation years that include the time of ac- 
quisition of the particular property. . 


(c) in respect of a property acquired by purchase, | (7) Where at any time after November 12, 1981 


amalgamation, merger, winding-up or otherwise, from 
a person who is exempt from tax under Part I of the 
Act on that person’s taxable income. 


(6) Subsections (2), 1203(3), 1207(7) and 1212(4) apply 
only to a corporation that has acquired a particular 


(a) control of a corporation is considered for the pur- 
poses of subsection 66.7(10) of the Act to have been 
acquired by a person or group of persons, or 


(b) a corporation ceases to be exempt from tax under 
Part I of the Act on its taxable income, 


LOB EreY for the purposes of section 1201, this section and section 
(a) where it acquired the particular property in a taxa- | 1205, 


tion year commencing before 1985 and, at the time it 
acquired the particular property, the corporation ac- 
quired the specified property of the person from whom 
it acquired the particular property; 


(b) where it acquired the particular property from a 
person in a taxation year commencing after 1984 and, 
at the time it acquired the particular property, the cor- 
poration acquired 


(1) all or substantially all of the Canadian resource 
properties of that person, or 

(ii) where subparagraph (1) does not apply, the 
specified property of the person; 


(c) where it acquired (other than in circumstances in 
which subparagraph (b)(ii) applies) the particular pro- 
perty after November 16, 1978. and in a taxation year 
ending before February 18, 1987 by any means other 
than by way, of an amalgamation or winding-up and it 
and the person from whom it acquired the particular 
property have filed with the Minister a joint election 
under and in accordance with any of. subsections 
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(c), the corporation shall be deemed after that time to 
be a successor (within the meaning assigned by sub- 
section (2)) that had, at that time, acquired all the 
properties owned by the corporation. immediately 
before that time from an original owner thereof; 


(d) a joint election shall be deemed to have been filed 
in accordance with subsection (6) in respect of the 
acquisition; 

(e) the earned depletion base of the corporation imme- 
diately before that time shall be deemed not to be the 
earned depletion base of the corporation immediately 
after that time but to be the earned depletion base of 
the original owner immediately after that time; 


(f) [Revoked] 


(g) where the corporation (in this paragraph referred to 
as the “transferee’) was, immediately before and at 
that time, 


(i) a parent corporation (within the meaning as- 
signed by subsection 87(1.4) of the Act), or 


Part XII — Resource and Processing Allowances 


(11) a subsidiary wholly-owned corporation (within 
the meaning assigned by subsection 87(1.4) of the 
Act) | 


of a particular corporation (in this paragraph referred 
to as the “transferor”’), if both corporations agree to 
have this paragraph apply to them in respect of a taxa- 
tion year of the transferor ending after that time and 
notify the Minister in writing of the agreement in the 
return of income under Part I of the Act of the trans- 
feror for that year, the transferor may, if throughout 
that year the transferee was such a parent corporation 
or subsidiary wholly-owned corporation of the trans- 
feror, designate in favour of the transferee, in respect 
of that year, for the purpose of making a deduction 
under subsection (2) in respect of expenditures in- 
curred by the transferee before that time and when it 
was such a parent corporation or subsidiary wholly- 
owned corporation of the transferor, an amount not ex- 
ceeding such portion of the amount that would be its 
income for the year, if no deductions were allowed 
under any of section 29 of the Income Tax Application 
Rules and sections 65 to 66.7 of the Act, [as] may rea- 
sonably be regarded as being attributable to 


(iii) the production from Canadian resource proper- 
ties owned. by the transferor immediately before 
that time, © 


(iv) the disposition in the year of any Canadian re- 
source properties owned by the transferor immedi- 
ately before that time, and 


(v) such processing as is described in subparagraph 
1204(1)(b)(i1), (iv), or (v) with property owned by 
the transferor immediately before that time 


to the extent that such portion of the amount so desig- 
nated is not designated under this paragraph in favour 
of any other taxpayer or under paragraph 66.7(10)(g) 
of the Act in favour of any taxpayer, and the amount 
so designated shall be deemed, for the purposes of de- 
termining the amount under subsection (2), 


(vi) to be income from the sources described in 
subparagraph (iii), (iv) or (v), as the case may be, 
of the transferee for its taxation year in which that 
taxation year of the transferor ends, and 


(vii) not to be income from the sources described 
in subparagraph (iii), (iv) or (v), as the case may 
be, of the transferor for that year; 


(h) where, immediately before and at that time, the 
corporation (in this paragraph referred to as the “trans- 
feree”) and another corporation (in this paragraph re- 
ferred to as the “transferor”) were both subsidiary 
wholly-owned corporations (within the meaning as- 
signed by subsection 87(1.4) of the Act) of a particular 
parent corporation (within the meaning assigned by 
subsection 87(1.4) of the Act), if the transferee and the 
transferor agree to have this paragraph apply to them 
in respect of a taxation year of the transferor ending 
after that time and notify the Minister in writing of the 
agreement in the return of income under Part I of the 
Act of the transferor for that year, paragraph (g) shall 
apply for that year to the transferee and transferor as 
though one were the parent corporation (within the 
meaning assigned by subsection 87(1.4) of the Act) of 
the other; and 


Reg. 
S. 1202(10) 


(i) where that time is after January 15, 1987 and at that 
time the corporation was a member of a partnership 
that owned a property at that time, 


(i) for the purposes of paragraph (c), the corpora- 
tion shall be deemed to have owned immediately 
before that time that portion of the property owned 
by the partnership at that time that is equal to its 
percentage share of the aggregate of amounts. that 
would be paid to all members of the partnership if 
it were wound up at that time, and 


(ii) for the purposes of clauses (2)(b)(i)(C) and (D) 
for a taxation year ending after that time, the lesser 
of 


(A) its share of the part of the income of the 
partnership for the fiscal period of the partner- 
ship ending in the year that may reasonably be 
regarded as being attributable to the production 
from the property or to such processing as is de- 
scribed in subparagraph 1204(1)(b)(ii1), (iv) or 
(v) with the property, and 


(B) an amount that would be determined under 
clause (A) for the year if its share of the income 
of the partnership for the fiscal year of the part- 
nership were determined on the basis of the per- 
centage share referred to in subparagraph (1) 


shall be deemed to be income of the corporation 
for the year that may reasonably be attributable to 
production from the property or to such processing 
as is described in subparagraph 1204(1)(b)(iii), (iv) 
or (v) with the property. 


(8) For the purposes of subsections (1) and (7), where a 
corporation acquired control of another corporation after 
November 12, 1981 and before 1983 by reason of the ac- 
quisition of shares of the other corporation pursuant to an 
agreement in writing concluded on or before November 
12, 1981, the corporation shall be deemed to have ac- 
quired such control on or before November 12, 1981. 


(9) Where, at any time, 


(a) control of a taxpayer that is a corporation has been 
acquired by a person or group of persons, 


(b) a taxpayer has disposed of all or substantially all of 
the taxpayer’s Canadian resource properties, or 


(c) a taxpayer has disposed of the specified property of 
the taxpayer, 


and, before that time, the taxpayer or a partnership of 
which the taxpayer was a member acquired a property 
and it may reasonably be considered that one of the main 
purposes of the acquisition was to avoid any limitation 
provided in subsection (2) on the deduction in respect of 
the earned depletion base of the taxpayer or of a corpora- 
tion referred to as a transferee in paragraph (7)(g) or (h), 
the taxpayer or the partnership, as the case may be, shall 
be deemed, for the purposes of applying subsection (2) to 
or in respect of the taxpayer, not to have acquired the 
property. 

Related Provisions: [TA 256(6)-(9) — Whether control acquired. 


(10) Where in a particular taxation year a predecessor 
owner of a property disposes of it to a corporation in cir- 
cumstances in which subsection (2) applies, for the pur- 
poses of applying subsection (2) to the predecessor owner 
for a taxation year ending after February 17, 1987 in re- 
spect of its acquisition of the property, the predecessor 
owner shall be deemed, after the disposition, never to 
have acquired the property except for the purposes of 
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making a deduction under subsection (2) for the particular 
year. 


(11) Where at any time a property is acquired by a person 
in circumstances in which subsection (2) does not apply, 
every person who was an original owner or predecessor 
owner of the property by reason of having disposed of the 
property before that time shall, for the purposes of apply- 
ing this Part to or in respect of the person or any other 
person who after that time acquires the property, be 
deemed after that time not to be an original owner or 
predecessor owner of the property by reason of having 
disposed of the property before that time. 


History: Para. 1202(5)(c) amended by P.C. 2001-954, s. 1, May 31, 2001, 
Canada Gazette, Part I, June 20, 2001, applicable to acquisitions that take 
place after April 26, 1995, other than an acquisition that takes place before 
1996 and that was required by an agreement in writing entered into before 
April 26, 1995. 


Para. 1202(2)(b) amended by P.C. 1999-629, s. 5, April 15, 1999, Canada 
Gazette, Part I, April 28, 1999, applicable to 1999 et seq. 


Cl. 1202(2)(b)(i)(A) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


That portion of subpara. 1202(2)(b)(i) following cl. (D) substituted, and 
para. 1202(7)(f) revoked, by P.C. 1993-415, subsecs. 1(1) and (3) March 
9, 1993, Canada Gazette, Part Il, March 24, 1993, applicable to taxation 
years ending after February 17, 1987. 


Para. 1202(4)(a) substituted by subsec. 1(2) of the said P.C. 1993-415, ap- 
plicable with respect to dispositions occurring in taxation years commenc- 
ing after March 23, 1993; and with respect to a disposition of a property 
made by a taxpayer in a taxation year commencing before March 24, 1993 
and ending after February 17, 1987 where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation 
year that includes the date of publication, acquired the property or any 
other property that was disposed of by the taxpayer in a taxation year 
ending after February 17, 1987 as part of a transaction or an event as a 
consequence of which that corporation was or, but for that subsection, 
would be entitled to deduct an amount under subsec. 1202(2) in re- 
spect of an expenditure of the taxpayer, 


so elect by notice in writing filed with the Minister of National Revenue 
on or before the day that is 180 days after the end of the taxpayer’s taxa- 
tion year that included March 24, 1993, and file waivers in the form and 
within the time referred to in subpara. 152(4)(a)(ii) of the Act in respect of 
taxation years commencing before March 24, 1993 with respect to the 
consequences of the election. And where a taxpayer has so elected in re- 
spect of a disposition, a form containing a designation under subpara. 
1202(4)(a)(ii) shall be deemed to have been filed within the time required 
in that subparagraph if it is filed with the Minister of National Revenue on 
or before the day that is 180 days after the end of the taxpayer’s taxation 
year that includes March 24, 1993. 


Subsecs. 1202(2) to (11) substituted for subsecs. (2) to (6) by P.C. 1990- 
2780, s. 3, December 20, 1990, Canada Gazette, Part II, January 16, 1991, 
applicable (except for cl. (2)(b)(i)(C) and subsec. (9)) to taxation years 
ending after February 17, 1987 except that the Minister of National Reve- 
nue shall be deemed to have been notified in circumstances satisfying the 
condition in para. 1202(7)(g)or (h) if the Minister is notified in writing of 
the agreement referred to therein before July 16, 1991. 


Cl. 1202(2)(b)(i)(C) and subsec. 1202(9) are applicable to taxation years 
ending after February 17, 1987 except that with respect to property ac- 
quired before January 15, 1987, or acquired before 1988, where the person 
acquiring the property is considered for the purposes of section 66.7 of the 
Act to have been obliged on that date to acquire the property pursuant to 
the terms of an agreement in writing entered into on or before that date, 


(a) cl. (2)(b)(4)(C) shall be read as follows: 


“(C) where the particular property was an interest in or a right 
to take or remove petroleum or natural gas or a right to take or 
remove minerals from a property, the production from that pro- 
perty,”; and 
(b) subsec. (9) is not applicable. 
That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 
1990-2256, subsec. 1(1), October 18, 1990, Canada Gazette, Part II, No- 


vember 7, 1990, applicable in respect of taxation years commencing after 
1984. 


Income Tax Regulations 


Subsec. 1202(2.1) added by the said P.C. 1990-2256, subsec. 1(2), appli- 
cable in respect of taxation years commencing after 1984 except that the 
Minister of National Revenue shall be deemed to have been notified in 
circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein before May 7, 
TOE: 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said 
P.C. 1990-2256, subsec. 1(3), applicable in respect of taxation years com- 
mencing after 1984. 


Subsec. 1202(3.1) added by the said P.C. 1990-2256, subsec. 1(4), appli- 
cable in respect of taxation years commencing after 1984 except that the 
Minister of National Revenue shall be deemed to have been notified in 
circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein before May 7, 
1991. 


Subsec. 1202(3.2) added by P.C. 1990-2256, subsec. 1(4), applicable to 
taxation years ending after July 19, 1985. 


Para. 1202(4)(e.1) added by the said P.C. 1990-2256, subsec. 1(5), appli- 
cable to 1985 et seq. except that where the Minister of National Revenue 
is notified in writing of the agreement referred to in the para. before May 
7, 1991 the requirement in the para. with regard to notifying the Minister 
shall be deemed to have been satisfied. 


That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 
1990-162, subsec. 1(1), February 1, 1990, Canada Gazette, Part II, Febru- 
ary 14, 1990, applicable with respect to acquisitions occurring after 1982 
except that with respect to acquisitions occurring after 1982 and in taxa- 
tion years commencing before 1985, the reference to “Canadian resource 
properties of the predecessor” shall be read as a reference to “property of 
the predecessor used by the predecessor in carrying on in Canada any of 
the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of 
the Act as were carried on by the predecessor”. 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said 
P.C. 1990-162, subsec. 1(2), applicable with respect to acquisitions occur-- 
ring after 1982 except that with respect to acquisitions occurring after 
1982 and in taxation years commencing before 1985, the reference to “Ca- 
nadian resource properties of the first successor corporation” shall be read 
as a reference to “property of the first successor corporation used by it in 
carrying on in Canada such of the businesses described in any of subpara- 
graphs 66(15)(h)(i) to (vii) of the Act as were carried on by it”. 


Para. 1202(4)(d) was substituted by the said P.C. 1990-162, subsec. 1(3), 
applicable with respect to transactions occurring in taxation years. com- 
mencing after 1984. 


Para. 1202(4)(f) substituted by subsec. 1(4) of the said P.C. 1990-162, ap- 
plicable to taxation years ending after March 1985. 


That portion of subsec. 1202(5) preceding para. (a) substituted by the said 
P.C. 1990-162, subsec. 1(5), applicable with respect to acquisitions occur- 
ring after 1982 except that with respect to acquisitions occurring after 
1982 and in taxation years commencing before 1985, the reference to “Ca- 
nadian resource properties of the predecessor” shall be read as a reference 
to “property of the predecessor used by the predecessor in carrying on in 
Canada any of the businesses described in any of subparagraphs 
66(15)(h)(i) to (vii) of the Act as were carried on by the predecessor”. 


Cl. 1202(2)(a)G)(A) substituted by P.C. 1986-2590, subsec. 7(1), Novem- 
ber 20, 1986, Canada Gazette, Part I, December 10, 1986, applicable af- 
ter April 19, 1983. 


Subpara. 1202(3)(a)(1) substituted by the said P.C. 1986-2590, subsec. 
7(2), applicable after April 19, 1983. 


That portion of subsec. 1202(2) preceding para. (a) substituted by. P.C. 
1985-2277, subsec. 3(1), July 24, 1985, Canada Gazette, Part I, August 7, 
1985, applicable with respect to acquisitions of property occurring after 
April 19, 1983. 


Para. 1202(4)(d) substituted by the said P.C. 1985-2277, subsec. 3(2), ap- 
plicable with respect to acquisitions of property occurring after April 19, 
1983. 


That portion of subsec. 1202(5) preceding para, (a) substituted by the said 
P.C. 1985-2277, subsec. 3(3), applicable with respect to acquisitions of 
property occurring after April 19, 1983. 


Subsec. 1202(1) substituted by P.C. 1985-465, subsec. 3(1), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable to taxation years 
ending after November 12, 1981. 


That portion of cl. 1202(2)(a)(i)(D) preceding subcl. (I) substituted, appli- 
cable with respect to amounts that, after March 6, 1985, become receiva- 
ble; and subcls. 1202(2)(a)(i)(D)() and (II) substituted, applicable after 
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January 1, 1981, by P.C. 1985-465, subsecs. 3(2) and (3), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985. 


That portion of subpara. 1202(3)(a)(iv) preceding cl. (A) substituted, ap- 
plicable with respect to amounts that, after March 6, 1985, become receiv- 
able; cls. 1202(3)(a)(Giv)(A) and (B) substituted, effective from January. 1, 
1981, by the said P.C. 1985-465, subsecs. 3(4), (5). 


Subsec. 1202(4) added by the said P.C. 1985-465, subsec. 3(6), applicable 
to taxation years ending after November 12, 1981. 


Subsecs. 1202(5), (6) added by the said P.C. 1985-465, subsec. 3(6), appli- 
cable to taxation years ending after November 12, 1981. 


That portion of subsec. 1202(2) preceding para. (a) and that portion of 
subpara. 1202(2)(a)(i) following cl. (B) substituted by P.C. 1981-3329, 
subsecs. 3(1), (2), November 26, 1981, Canada Gazette, Part Il, December 
9, 1981, applicable in respect of taxation years ending after December 11, 
1979 except that cls. 1202(1)(a)(C), (D) effective in respect of 1981 ef seq. 


All that portion of subsec. 1202(3) preceding para. (b) substituted by the 
said P.C. 1981-3329, subsec. 3(3), applicable in respect of taxation years 
ending after December 11, 1979 except that subparas. Pee Xin), (iv) 
effective in respect of hie et seq. 


That portion of subsec. 1202(2) preceding para. (a) substituted, cl. 1202 
(2)(a)(i)(B) added, and former cl. 1202(2)(a)(i)(B) renumbered as (C), by 
P.C. 1980-1483, subsecs. 2(1), (2), June 5, 1980, Canada Gazette, Part II, 
June 25, 1980, effective November 17, 1978. 


All that portion of subsec. 1202(3), preceding subpara. (a)(ii) substituted 
by the said P.C. 1980-1483, subsec. 2(3), effective November, 17, 1978. 


All that portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 
1979-649, subsec. 2(1), March 8, 1979, Canada Gazette, Part Il, March 
28, 1979, effective commencing April 29, 1978. 


Para. 1202(2)(b) substituted by the said P.C. 1979-649, subsec. 2(2), effec- 
tive commencing April 29, 1978. 


All that portion of subsec. 1202(3) preceding para. (b) substituted by the 
said P.C. 1979-649, subsec. 2(3), applicable to 1977 et seq. 


Subsec. 1202(1) substituted by subsec. 4(1) of P.C. 1978-1849, June 8, 
1978, Canada Gazette, Part II, June 28, 1978, applicable on and after 
April 1, 1977. 


All that portion of subsec. 1202(2) preceding subpara. (a)(11) substituted 
by subsec. 4(2) of P.C. 1978-1849, June 8, 1978, Canada Gazette, Part II, 
June 28, 1978, applicable to 1977 et seq. 


Subpara. 1202(2)(a)(i1) substituted by subsec. 4(3) of the said P.C. 1978- 
1849, applicable to taxation years ending after May 6, 1974. 


Subpara. 1202(2)(b)(ii) substituted by subsec. 4(4) of the said P.C. 1978- 
1849, June 8, 1978, Canada Gazette, Part II, June 28, 1978, applicable to 
taxation years ending after May 6, 1974. 


All that portion of subsec. 1202(3) preceding para. (b) substituted by sub- 
sec. 4(5) of the said P.C. 1978-1849, applicable to 1977 et seq. 


Para. 1202(3)(b) substituted by subsec. 4(6) of the said P.C. 1978-1849, 
applicable to taxation years ending after May 6, 1974. 


Definitions [Reg. 1202]: “acquired” — Reg. 1202(8), (9); “amount” — 
ITA 248(1); “Canadian development expense” — ITA 66.2(5), 248(1); 
“Canadian exploration expense’ —ITA 66.1(6), 248(1); “Canadian oil 
and gas exploration expense’ —Reg. 1206(1); “control” —ITA 
256(6)-(9); “corporation” — ITA 248(1), Interpretation Act 35(1); “dis- 
posed”, ‘disposes’ —ITA 248(1)“disposition”, “disposition” — ITA 
248(1); “earned depletion base’ — Reg. 1202(1), 1205(1); “fiscal pe- 
riod” —ITA 249.1; “Minister” — ITA 248(1); “month” — /nterpretation 
Act 35(1); “original owner” — Reg. 1206(1); “parent” — Reg. 1214(3); 
“person” —ITA 248(1); “predecessor owner” — Reg. 1206(1); “pre- 
scribed”, “property” —ITA 248(1); “related” —ITA 251(2)-(6); “re- 
source” — Reg. 1206(1); “share” —ITA 248(1); “specified percentage”, 
“specified property”, “stated percentage” — Reg. 1206(1); “subsidiary 
wholly-owned corporation” —ITA 248(1); “successor” — Reg. 1202(2). 
1202(7); “taxable income” —ITA 248(1); “taxation year” —ITA 249; 
“taxpayer” —ITA 248(1); “transferee”, “transferor” — Reg. 1202(7)(g), 
(h); “writing” — Interpretation Act 35(1). 


1203. Mining exploration depletion — (1) In com- 
puting a taxpayer’s income for a taxation year there may 
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be deducted such amount as he may claim not exceeding 
the lesser of 


(a) the amount if any, by which 
(1) the aggregate of 


(A) 25 per cent of his income for the year, com- 
puted in accordance with Part I of the Act with- 
out reference to paragraph 59(3.3)(f) thereof 
and on the assumption that no deduction were 
allowed under section 65 thereof, and 


(B) the amount, if any, included in computing 
his income for the year by virtue of paragraph 
59(3.3)(f) of the Act 


exceeds 


(i1) the aggregate of amounts deducted under sec- 
tions 1201, 1202, 1207 and 1212 in computing his 
income for the year; and 


(b) his mining exploration depletion base as of the end 
of the year (before making any deduction under this 
subsection for the year). 


(2) For the purposes of this section, “mining exploration 
depletion base” of a taxpayer as of a particular time 
means the amount by which the aggregate of 


(a) 33'/ per cent of the amount by which 


(1) the aggregate of all amounts each of which was 
the stated percentage of an expenditure that is, or 
but for paragraph 66(12.61)(b) of the Act would 
be, incurred by the taxpayer after April 19, 1983 
and before the particular time and each of which 
was a Canadian exploration expense 


(A) described in subparagraph 66.1(6)(a) (ili) of 
the Act, or 


(B) that would have been described in subpara- 
graph 66.1(6)(a)(iv) [66.1(6)“Canadian explora- 
tion expense’’(h)] or (v) [subpara. (1)] of the Act 
if the references in those subparagraphs to “‘any 
of subparagraphs (i) to (ii.1)” were read as 
“subparagraph (iii)”, 

other than an expense described in clause (A) or 

(B) that was 


(C) an expense renounced by the taxpayer 
under subsection 66(10.1) or (12.6) of the Act, 


(D) an amount that was a Canadian exploration 
and development overhead expense of the 
taxpayer, 

(E) an amount that was in respect of financing, 
including any cost incurred prior to the com- 
mencement of carrying on a business, or 


(F) an eligible expense within the meaning of 
the Canadian Exploration Incentive Program 
Act in respect of which the taxpayer, a partner- 
ship of which the taxpayer was a member or a 
principal-business corporation of which the tax- 
payer was a_ shareholder, has received, is 
deemed to have received, is entitled to receive 
or may reasonably be expected to receive at any 
time an incentive under that Act, 


exceeds 


(11) the aggregate of all amounts each of which is 
the stated percentage of an amount of assistance 
(within the meaning assigned by _ paragraph 
66(15)(a.1) [66(15)‘‘assistance”] of the Act) that 
any person has received, is entitled to receive or, at 
any time, becomes entitled to receive in respect of 


1945 


ND 
= 
fe) 
— 
a 
S 
6p 
o 
a 


Reg. 
S. 1203(2)(a)(ii) 


an expense that would be described in subpara- 
graph (i) if that subparagraph were read without 
reference to clause (C) thereof, other than such an 
amount in respect of an expense renounced under 
subsection 66(10.1) or (12.6) of the Act 


(A) by a corporation in favour of the taxpayer, 
where the amount of that assistance is excluded 
from the aggregate in respect of which the ex- 
pense is so renounced, or 


(B) by the taxpayer, where the amount of that 
assistance is not excluded from the aggregate in 
respect of which the expense is so renounced, 
and 


(b) where the taxpayer is a successor corporation, any 
amount required by paragraph (3)(a) to be added 
before the particular time in computing the taxpayer’s 
mining exploration depletion base 


exceeds the aggregate of 


(c) all amounts each of which is an amount deducted 
by the taxpayer under subsection (1) in computing his 
income for a taxation year ending before the particular 
time; and 


(d) where the taxpayer is a predecessor, all amounts 
required by paragraph (3)(b) to be deducted before. the 
particular time in computing the taxpayer’s mining ex- 
ploration depletion base. 


(3) Subject to subsections 1202(5) and (6), where a corpo- 
ration (in this section referred to as the “successor corpo- 
ration”) has at any time (in this subsection referred to as 
the “time of acquisition”) after April 19, 1983 and in a 
taxation year (in this subsection referred to as the “trans- 
action year’) acquired a property from another person (in 
this subsection referred to as the “predecessor’’) the fol- 
lowing rules apply: 
(a) for the purpose of computing the mining explora- 
tion depletion base of the successor corporation as of 
any time after the time of acquisition, there shall be 
added an amount equal to the amount required by par- 
agraph (b) to be deducted in computing the mining ex- 
ploration depletion base of the predecessor; and 
(b) for the purpose of computing the mining explora- 
tion depletion base of the predecessor as of any time 
after the transaction year of the predecessor, there 
shall be deducted the amount, if any, by which 


(1) the mining exploration depletion base of the 
predecessor immediately after the time of acquisi- 
tion (assuming for this purpose that, in the case of 
an acquisition as a result of an amalgamation de- 
scribed in section. 87 of the Act, the predecessor 
existed after the time of acquisition and no pro- 
perty was acquired or disposed of in the course of 
the amalgamation) 


exceeds 


(11) the amount, if any, deducted under subsection 
(1) in computing the income of the predecessor for 
the transaction year of the predecessor. 


(3.1) [Revoked] 


(4) For greater certainty, where an expense incurred 
before a particular time is included in the aggregate calcu- 
lated under subparagraph (2)(a)(i) in respect of a taxpayer 
and subsequent to the particular time any person becomes 
entitled to receive an amount of assistance (within the 
meaning assigned by paragraph 66(15)(a.1) [66(15)‘‘assis- 
tance”] of the Act) that is included in the aggregate calcu- 
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lated under subparagraph (2)(a)(11), the stated percentage 
of the amount of assistance shall be included in the 
amounts referred to in subparagraph (2)(a)(i1) in respect 
of the taxpayer at the time the expense was incurred. 


History: That portion of subparas. 1203(2)(a)(i) and (ii) preceding cl. (A), 
and subsec. (4) substituted, cl. (2)(a)(i)(F) added, by P.C. 1990-2780, sub- 
secs. 4(1), (2), (3), (6), December 20, 1990, Canada Gazette, Part Il, Janu- 
ary 16, 1991, applicable to 1988 et seq. 


That portion of subsec. 1203(3) preceding para. (a) substituted, (3.1) re- 
voked, by subsecs. 4(4), (5) of the said P.C. 1990-2780, applicable to taxa- 
tion years ending after February 17, 1987. 


That portion of subpara. 1203(2)(a)(i) preceding cl. (A), cl. (2)(a)(i)(C), 
subpara. (2)(a)(i1) and subsec. (4) were substituted by P.C. 1990-2256, 
subsecs. 2(1) to (3) and (6), October 18, 1990, Canada Gazette, Part II, 
November 7, 1990, applicable in respect of expenditures or expenses in- 
curred after February 1986. 


That portion of subsec. 1203(3) preceding para. (a) was substituted by 
subsec. 2(4) of the said P.C. 1990-2256, applicable in respect of taxation 
years commencing after 1984. 


Subsec. 1203(3.1) was added by subsec. 2(5) of the said P.C. 1990-2256, 
applicable in respect of taxation years commencing after 1984 except that 
the Minister of National Revenue shall be deemed to have been notified in 
circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein within 180 days 
after November 7, 1990. 


That portion of subsec. 1203(3) preceding para. (a) substituted by P.C. 
1990-162, s. 2, applicable with respect to acquisitions occurring after 1982 
except that with respect to acquisitions occurring after 1982 and in taxa- 
tion years commencing before 1985, the reference to “Canadian resource 
properties of the predecessor” shall be read as a reference to “property of 
the predecessor used by the predecessor in carrying on in Canada such of 
the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of 
the Act as were carried on by the predecessor”. 


Subpara. 1203(1)(a)(i) substituted, applicable to taxation years ending af- 
ter April 19, 1983, all that portion of subsec. 1203(3) preceding para. (a) 
substituted, applicable with respect to acquisitions of property occurring 
after April 19, 1983, by P.C. 1985-2277, subsecs. 4(1) and (2), July 24, 
1985, Canada Gazette, Part I, August 7, 1985. 


S. 1203 added by P.C. 1985-465, s. 4, February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, applicable with respect to expenses incurred after 
April 19, 1983. 


Former s. 1203 revoked by P.C. 1981-3329, s. 4, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of taxa- 
tion years ending after December 11, 1979. 


Definitions [Reg. 1203]: “amount”, “business” — ITA 248(1); “Cana- 
dian development expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(a); “Ca- 
nadian exploration and development expenses” — ITA 66(15), 248(1), 
Reg. 1206(4)(a); “Canadian exploration and development overhead ex- 
pense” — Reg. 1206(1), (4.1); “Canadian exploration expense” — ITA 
66.1(6), 248(1), Reg. 1206(4)(a); “commencement” — Jnterpretation Act 
35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “disposi- 
tion” —ITA 248(1); “mining exploration depletion base” — Reg. 
1203(2), (3); “person” —ITA 248(1); “predecessor” — Reg. 1203(3); 
“property”, “shareholder” —ITA 248(1); “stated percentage” — Reg: 
1206(1); “successor corporation” — Reg. 1203(3); “taxation year” — ITA 
249; “taxpayer? —ITA 248(1); “time of acquisition”, “transaction 
year” — Reg. 1203(3). 


1204. Resource profits — (1) For the purposes of this 
Part, “gross resource profits” of a taxpayer for a taxa- 
tion year means the amount, if any, by which the total of 


(a) the amount, if any, by which the aggregate of 


(i) the aggregate of amounts, if any, that would be 
included in computing the taxpayer’s income for 
the year by virtue of subsection 59(2) and 
paragraphs 59(3.2)(b) and 59.1(b) of the Act if sub- 
section 59(2) were read without reference to sub- 
section 64(1) therein, and 


(i.1) the amount, if any, by which the amount in- 
cluded in computing his income for the year by vir- 
tue of paragraph 59(3.2)(c) of the Act exceeds the 
proceeds of disposition of property described in 
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clause 66(15)(c)(Gi)(A) [66(15)“Canadian resource 
property’(b)(i)] of the Act that became receivable 
in the year or a preceding taxation year and after 
December 31, 1982 to the extent that such pro- 
ceeds have not been deducted in determining the 
amount under this subparagraph for a. preceding 
taxation year 


exceeds 


(ii) the aggregate of amounts, if any, deducted in 
computing his income for the year by virtue of par- 
agraph 59.1(a) and subsections 64(1.1) and (1.2) of 
the Act, 


(b) the amount, if any, of the aggregate of his incomes 
for the year from 


_ (i) the production of petroleum, natural gas, related 
_ hydrocarbons or sulphur from 


(A) oil or gas wells in Canada operated by the 
taxpayer, or 


(B) natural accumulations (other than mineral 
resources) of petroleum or natural gas in Can- 
ada operated by the taxpayer, 


(ii) the production and processing in Canada of 


(A) ore, other than iron ore or tar sands ore, 
from mineral resources in Canada operated by 
him to any stage that is not beyond the prime 
metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada 
operated by him to any stage that is not beyond 
the pellet stage or its equivalent, and 


(C) tar sands ore from mineral resources in 
Canada operated by him to any stage that is not 
beyond the crude oil stage or its equivalent, 


(iii) the processing in Canada of 


(A) ore, other than iron ore or tar sands ore, 
from mineral resources in Canada not operated 
by him to any stage that is not beyond the prime 
metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada 
not operated by him to any stage that is not be- 
yond the pellet. stage or its equivalent, and 


(C) tar sands ore from mineral resources in 
Canada not operated by him to any stage that is 
not beyond the crude oil stage or its equivalent, 


(iv) the processing in Canada of 


(A) ore, other than iron ore or tar sands ore, 
from mineral resources outside Canada to any 
stage that is not beyond the prime metal stage 
or its equivalent, 


(B) iron ore from mineral resources outside 
Canada to any stage that is not beyond the pel- 
let stage or its equivalent, and 


(C) tar sands ore from mineral resources outside 
Canada to any stage that is not beyond the 
crude oil stage or its equivalent, 


(v) the processing in Canada of heavy crude oil re- 
covered from an oil or gas well in Canada to any 
stage that is not beyond the crude oil stage or its 
equivalent, and 


(vi) Canadian field processing, 


(b.1) the total of all amounts (other than an amount 
included because of paragraph (b) in computing the 
taxpayer’s gross resource profits for the year) each of 
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which is an amount included in computing the tax- 
payer’s income for the year as a rental or royalty com- 
puted by reference to the amount or value of produc- 
tion from a natural accumulation of petroleum or 
natural gas in Canada, an oil or gas well in Canada or 
a mineral resource in Canada, and 


(c) if the taxpayer owns all the issued and outstanding 
shares of the capital stock of a railway company 
throughout the year, the amount that may reasonably 
be considered to be the railway company’s income for 
its taxation year ending in the year from the transpor- 
tation of such of the taxpayer’s ore as is described in 
clause (b)(i1)(A), (B) or (C), 


exceeds the aggregate of the taxpayer’s losses for the year 
from the sources described in paragraph (b), where the 
taxpayer’s incomes and losses are computed in accor- 
dance with the Act on the assumption that the taxpayer 
had during the year no incomes or losses except from 
those sources and was allowed no deductions in comput- 
ing the taxpayer’s income for the year other than 


(d) amounts deductible under section 66 of the Act 
(other than amounts in respect of foreign exploration 
and development expenses) or subsection 17(2) or (6) 
or section 29 of the Income Tax Application Rules, for 
the year; 


(e) the amounts deductible or deducted, as the case 
may be, under section 66.1, 66.2 (other than an 
amount that is in respect of a property described in 
clause 66(15)(c)@i)(A)  [66(15)“Canadian resource 
property’(b)()] of the Act), 66.4, 66.5 or 66.7 (other 
than subsection (2) thereof) of the Act for the year; 
and 


(f) any other deductions for the year that can reasona- 
bly be regarded as applicable to the sources of income 
described in paragraph (b) or (b.1), other than a deduc- 
tion under paragraph 20(1)(ss) or (tt) of the Act or sec- 
tion 1201 or subsection 1202(2), 1203(1), 1207(1) or 
| 2A ROA by omg Te 
History: The opening words of subpara. 1204(1)(b)(i) amended, and sub- 
para. 1204(1)(b)(vi) added, by P.C. 1999-629, subsecs, 6(1) and (2), April 
15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to taxation 
years that begin after 1996. 


The opening words of subsec. 1204(1), cl. 1204(1)(b)(i)(B), and paras. 
1204(1)(b.1) and (f) amended by P.C. 1996-1488, subsecs. 2(1) to (4), 
September 24, 1996, Canada Gazette, Part Il, October 16, 1996; the open- 
ing words to subsec. (1) applicable to taxation years that begin after De- 
cember 20, 1991; cl. (b)(i)(B) applicable to, taxation years that end after 
March 1985; para. (b.1) applicable to taxation years that begin after 1990; 
para. (f) applicable to taxation years that end after February 22, 1994. 


Para. 1204(1)(d) amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Subpara. 1204(1)(b)(i) substituted by P.C. 1990-2780, subsec. 5(1), De- 
cember 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to 
taxation years ending after March 1985. 


All that portion of subsec. 1204(1) between paras. (b.1) and (d) substituted 
by subsec. 5(2) of the said P.C. 1990-2780, applicable to taxation years 
commencing after 1987. 


Paras. 1204(1)(e), (f) substituted by subsec. 5(3) of the said P.C. 1990- 
2780, applicable to taxation years ending after February 17, 1987. 
Subpara. 1204(1)(a)(i) substituted by P.C. 1990-162, subsec. 3(1), Febru- 
ary 1, 1990, Canada Gazette, Part Il, February 14, 1990, applicable to 
taxation years commencing after 1984. 

Subpara. 1204(1)(b)(i) and para. (b.1) substituted by subsecs. 3(2) and (3) 
of the said P.C. 1990-162, applicable to taxation years ending after March 
1985. 


Para. 1204(1)(e) substituted by subsec. 3(4) of the said P.C. 1990-162, ap- 
plicable to 1985 et seq. 
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All that portion of para. 1204(1)(a) preceding subpara. (ii) and para. 
1204(1)(e) substituted, applicable to taxation years commencing after 
1982; subparas. 1204(1)(b)(ii) to (v) substituted, applicable to taxation 
years commencing after November 12, 1981; para. 1204(1)(f) substituted, 
applicable to taxation years ending after April 19, 1983; all that portion of 
subsec. 1204(1) following para. (b.1) and preceding para. (c), and para. (c) 
substituted, para. 1204(1)(c.1) added by P.C. 1985-465, subsecs. 5(1)-(5), 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985. 


Paras. 1204(1)(a), (b.1), (e), (f) substituted, subpara. 1204(1)(b)(v) added 
by P.C. 1981-3329, subsecs. 5(1)-(4), November 26, 1981, Canada Ga- 
zette, Part If, December 9, 1981, applicable, as to paras. 1204(1)(a), (e), in 
respect of taxation years ending after December 11, 1979, as to subpara. 
1204(1)(b)(v), in respect of 1981 ef seq. 


Subpara. 1204(1)(b)(v) revoked, para. 1204(1)(b.1) added by P.C. 1981- 
411, February 19, 1981, Canada Gazette, Part Il, March 11, 1981, effec- 
tive December 12, 1979. 


Para. 1204(1)(f) substituted by P.C. 1979-649, s. 3, March 8, 1979, Can- 
ada Gazette, Part Il, March 28, 1979, effective for taxation years ending 
after April 10, 1978. 


Para. 1204(1)(a) substituted by P.C. 1978-1849, s. 5, June 8, 1978, Can- 
ada Gazette, Part Il, June 28, 1978, applicable to 1977 et seq. 


Selected Cases [Reg. 1204(1)]: Gulf Canada Resources v. Canada, 
[1995] 1 C.T.C. 334 (FCA) (Production as “business” must include dispo- 
sition of material by sale or otherwise). 


(1.1) For the purposes of this Part, ‘‘resource profits” of 
a taxpayer for a taxation year means the amount, if any, 
by which the taxpayer’s gross resource profits for the year 
exceeds the total of 


(a) all amounts deducted in computing the taxpayer’s 
income for the year other than 


(i) an amount deducted in computing the tax- 
payer’s gross resource profits for the year, 


(11) an amount deducted under any of section 8, 
paragraphs 20(1)(ss) and (tt), sections 60 to 64 and 
subsections 66(4), 66.7(2) and 104(6) and (12) of 
the Act and section 1201 and subsections 1202(2), 
1203(1), 1207(1) and 1212(1) in computing the 
taxpayer’s income for the year, 


(iii) an amount deducted under section 66.2 of the 
Act in computing the taxpayer’s income for the 
year, to the extent that it is attributable to any right, 
licence or privilege to store underground petro- 
leum, natural gas or related hydrocarbons in 
Canada, 


(iv) an amount deducted in computing the tax- 
payer’s income for the year from a business, or 
other source, that does not include any resource ac- 
tivity of the taxpayer, and 


(v) an amount deducted in computing the tax- 


payer’s income for the year, to the extent that the 
amount 


(A) relates to an activity 


(1) that is not a resource activity of the tax- 
payer, and 


(iI) that is 


1. the production, processing, manufac- 
turing, distribution, marketing, transpor- 
tation or sale of any property, 


2. carried out for the purpose of earning 
income from property, or 


3. the rendering of a service by the tax- 
payer to another person for the purpose 
of earning income of the taxpayer, and 


(B) does not relate to a resource activity of the 
taxpayer, 
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(b) all amounts each of which is the amount, if any, by 
which 


(i) the amount that would have been charged to the 
taxpayer by a person or partnership with whom the 
taxpayer was not dealing at arm’s length if the tax- 
payer and that person or partnership had been deal- 
ing at arm’s length 


(A) for the use after March 6, 1996 and in the 
year of a property (other than money) owned by 
that person or partnership, or 


(B) for the provision after March 6, 1996 and in 
the year by that person or partnership of a ser- 
vice to the taxpayer 


exceeds the total of 


(ii) the amount charged to the taxpayer for the use 
of that property or the provision of that service in 
that period, and 


(i1i) the portion of the amount described in subpar- 
agraph (i) that, if it had been charged, would not 
have been deductible in computing the taxpayer’s 
resource profits, and 


(c) where the year ends after February 21, 1994, all 
amounts added under subsection 80(13) of the Act in 
computing the taxpayer’s gross resource profits for the 
year. 
History: Subsec. 1204(1.1) added by P.C. 1996-1488, subsec. 2(5), Sep- 
tember 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable to 
taxation years that begin after December 20, 1991 except that, for each 
taxation year that began before July 24, 1992, the amount determined 
under para. 1204(1.1)(a) is deemed to be equal to the amount determined 
by the formula 


where 
A is the total that would otherwise be determined under that 
paragraph; 
B is the number of days in the year that are after July 23, 1992; and 


C is the number of days in the year. 


(1.2) For the purposes of paragraph (1.1)(b) and this 
subsection, 


(a) a taxpayer is considered not to deal at arm’s length 
with a partnership where the taxpayer does) not deal at 
arm’s length with any member of the partnership; 


(b) a partnership is considered not to deal at arm’s 
length with another partnership where any member of 
the first partnership does not deal at arm’s length with 
any member of the second partnership; 


(c) where a taxpayer is a member, or is deemed by this 
paragraph to be a member, of a partnership that is a 
member of another partnership, the taxpayer is 
deemed to be a member of the other partnership; and 


(d) the provision of a service to a taxpayer does not 
include the provision of a service by an individual in 
the individual’s capacity as an employee of the 
taxpayer. 

History: Subsec. 1204(1.2) added by P.C. 1996-1488, subsec. 2(5), Sep- 


tember 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable to 
taxation years that end after March 6, 1996. 


(2) For greater certainty, for the purposes of this section, 
in computing the income or loss of a trust for a taxation 
year from the sources described in paragraphs (1)(b) and 
(b.1), no deduction shall be made in respect of amounts 
deductible by the trust pursuant to subsection 104(6) or 
(12) of the Act. 
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History: Subsec. 1204(2) substituted by P.C. 1985-465, subsec. 5(6), 
February 14, 1985, Canada Gazette, Part II, March 6, 1985. 


(3) A taxpayer’s income or loss from a source described 
in paragraph (1)(b) does not include 


(a) any income or loss derived from transporting, 
transmitting or processing (other than processing de- 
scribed in clause (1)(b)(ii)(C), Gii)(C) or (iv)(C) or 
subparagraph (1)(b)(v) or (vi)) petroleum, natural gas 
or related hydrocarbons or sulphur from a natural ac- 
cumulation of petroleum or natural gas; 


(b) any income or loss arising because of the applica- 
tion of paragraph 12(1)(z.1) or (z.2) or (z.5) or section 
107.3 of the Act; and 


Proposed Amendment [effective 2007] — 
Reg. 1204(3)(b) 


(b) any income or loss arising ‘because of the appli- 
cation of paragraph mee Y or ae 2) or section 
lO7:S ofthe Ach and orcs (0 jan 7 


Application: “the June 9, 2003 draft fpenldage (natural: ce 
subsec. 3(1), will amend para. J204G)@) te 0 Lan as eee applicable to 
taxation years that begin after 2006. 


Technical Notes: Subsection 1204(3) abvidés that any in- 
come or loss derived from transporting, transmitting or 
processing oil and gas, other than the processing of tar sands 
ore or heavy crude oil, is not taken into ae i the Ce 
nation of “resource profits’, 


Subsection 1204(3) is amended, applicdile to taxation years af: 
ter 2006 to remove the reference to a resource loss in paragraph 
12(1)(z.5) of the Act, ee on ae —_ of that 
provision. 


(c) any income or loss that can reasonably be attributa- 
ble to a service rendered by the taxpayer (other than 
processing described in subparagraph (1)(b)(i11), (iv), 
(v) or (v1) or activities carried out by the taxpayer as a 
coal mine operator). 
History: Paras. 1204(3)(a), (b) and (c) amended by P.C. 1999-629, sub- 
secs. 6(3) and (4), April 15, 1999, Canada Gazette, Part II, April 28, 1999, 
paras. (a) and (b) applicable to taxation years that begin after 1996 and 
para. (c) applicable to taxation years that begin after March 6, 1996. 


Subsec. 1204(3) amended by P.C. 1996-1488, subsec. 2(6), September 24, 
1996, Canada Gazette, Part If, October 16, 1996, applicable to taxation 
years that end after February 22, 1994, except that para. 1204(3)(c) does 
not apply to taxation years that began before March 7, 1996. 


Subsec. 1204(3) substituted by P.C. 1985-465, subsec. 5(7), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable to taxation years 
commencing after November 12, 1981. 


Subsec. 1204(3) substituted by P.C. 1981-3329, subsec. 5(5), November 
26, 1981, Canada Gazette, Part Il, December 9, 1981, applicable in re- 
spect of 1981 ef seq. 


(4) Notwithstanding any other provision in this Part, for 
the purposes of this Part, the income or loss of a taxpayer 
for a taxation year shall be computed on the assumption 
that paragraphs 12(1)(o) and 18(1)(m) and subsections 
69(6) to (10) of the Act were not applicable to 


(a) amounts receivable and the fair market value of 
any property receivable by the Crown as a royalty, tax, 
rental or levy with respect to the Syncrude Project, or 
as an amount however described, that may reasonably 
be regarded as being in lieu of any of the preceding 
amounts, 


(b) dispositions of leased substances to the Crown by 
the participant, and 


(c) acquisitions of leased substances from the Crown 
by the participant, 
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where the taxpayer has been granted a remission of tax 
for the year pursuant to subsection 3(1) of the Syncrude 
Remission Order. 


Proposed Repeal — Reg. 1204(4) 


Application: The June 9, 2003 draft regulations (natural resources), sub- 
sec. 3(2), will repeal subsec. -1204(4), a to taxation years that be- 


gin after 2003. 


Technical Notes: Subsections 1204(4) and (5) exclude royal- 
ties which are the subject of remission under the Syncrude Re- 
mission Order from the computation of resource profits. These 
paragraphs are repealed applicable to taxation years that begin 
after 2003, consequential upon the expiry of the Syncrude Remis- 
sion Order on December 31, 2003. 


(5) For the purposes of subsection (4), “Crown”, “leased 
substances”, “participant” and “Syncrude Project” have 
the meanings assigned by section 2 of the aieeerude Re- 
mission Order. 


_ Proposed Repeal — - Reg. 1204(5) 


at The June 9, 2003 draft regulations (natural resources), sub- 
sec. 3(2), will ae —e ee): ae 2 taxation years that be- 
gin after 2003. So 


Technical Notes: See under Reg. 120414) above. 


History: Subsecs. 1204(4), (5) added by P.C. 1980-425, February 8, 
1980, Canada Gazette, Part Il, February 27, 1980, effective in respect of 
1979 et seq. 


(6) [Repealed] 


History: Subsec. 1204(6) repealed by P.C. 1996-1488, subsec. 2(7), Sep- 
tember 24, 1996, Canada Gazette, Part U1, October 16, 1996, applicable to 
taxation years that begin after 1990. 


That portion of subsec. 1204(6) preceding para. (a) substituted by P.C. 
1990-162, subsec. 3(5), Canada Gazette, applicable to taxation years end- 
ing after March 1985. 


Subsec. 1204(6) added by P.C. 1981-411, February 19, 1981, Canada Ga- 
zette, Part Il, March 11, 1981, effective in respect of the period before 
these Regulations are published in the Canada Gazette commencing De- 
cember 12, 1979. 


Selected Cases [Reg. 1204]: Gulf Canada Resources Ltd. v. Canada, 
[1996] 1 C.T.C. 55 (TCC) (Bitumen and bituminous sands were “petro- 
leum. . .or related hydrocarbons”). 


Definitions [Reg. 1204]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1), Reg. 1204(1.2)(a), (b); “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian development ex- 
pense” —ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian exploration 
and development expenses” — ITA 66(15), 248(1), Reg. 1206(4)(b); “Ca- 
nadian exploration expense” —ITA 66.1(6), 248(1), Reg. 1206(4)(b); 
“Canadian field processing” — ITA 248(1); “coal mine operator” — Reg. 
1206(1); “crown leased substances” — Reg. 1204(5); “disposition”, “em- 
ployee’ —ITA 248(1); “foreign exploration and development ex- 
penses” — ITA 66(15), 248(1); “gross resource profits” — Reg. 1204(1); 
“individual” — ITA 248(1); “member” — Reg. 1204(1.2)(c); “mineral re- 
source”, “oil or gas well” — ITA 248(1); “ore” — Reg. 1206(1); “‘partici- 
pant” — Reg. 1204(5); “person” —ITA 248(1); “proceeds of disposi- 
tion” — Reg. 1206(1); “property’—ITA 248(1); “provision of a 
service” — Reg. 1204(1.2)(d); “related” —ITA 251(2)-(6); “resource”, 
“resource activity” — Reg. 1206(1); “resource profits” — Reg. aes 1); 
“share” —ITA 248(1); “Syncrude Project” — Reg. 1204(5); “tar sands 
ore” — Reg. 1206(1); “taxation year” —ITA 249; “taxpayer” — ITA 
248(1); “trust? —ITA 104(1), 248(1), (3). 


of this Part ‘earned depletion base” of a taxpayer as of a 
particular time means the amount by which 33'/; per cent 
of the aggregate of 


(a) all amounts, in respect of expenditures (other than 
expenditures to acquire property under circumstances 
that entitled the taxpayer to a deduction under section 
1202 or would so entitle the taxpayer if the amounts 
referred to in paragraphs 1202(2)(a) and (b) were suf- 
ficient for the purpose) incurred by the taxpayer after 
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November 7, 1969 and before the particular time, each 
of which was 


(i) a Canadian exploration and development ex- 
pense or would have been such an expense if it had 
been incurred after 1971 and was actually incurred 
before May 7, 1974, other than 


(A) a cost of borrowing capital, including any 
cost incurred prior to the. commencement of 
carrying on a business, that was a Canadian ex- 
ploration expense or an exploration, prospecting 
and development expense, as the case may be, 
of the taxpayer, 


(B) the cost to the taxpayer of any Canadian re- 
source property acquired by the taxpayer, 


(C) a Canadian exploration and development 
expense that was incurred after a mine had 
come into production in reasonable commercial 
quantities and may reasonably be considered to 
be related to the mine or to a potential or actual 
extension thereof, 


(D) an expense that would have been described 
in clause (C) if it had been incurred after 1971, 


(E) an expense renounced by the taxpayer under 
subsection 66(10) of the Act or subsection 
29(7) of the Income Tax Application Rules, 


(F) an amount that, by virtue of subparagraph 
66(15)(b)(v) [66(15)“Canadian exploration and 
development expenses”(d)] of the Act, was a 
Canadian exploration and development expense 
or would have been such an expense if it had 
been incurred after 1971, if such amount was a 
cost or expense referred to in clause (A), (B), 
(C), (D) or (E) that was incurred by an associa- 
tion, partnership or syndicate referred to in that 
subparagraph, or 


(G) an amount that, by virtue of subparagraph 
66(15)(b)(v) [66(15)“Canadian exploration and 
development expenses’(e)] of the Act, was a 
Canadian exploration and development expense 
or would have been such an expense if it had 
been incurred after 1971, if such amount was a 
cost or expense referred to in clause (A), (B), 
(C), (D) or (E) that the taxpayer incurred pursu- 
ant to an agreement referred ‘to in that 
subparagraph, 


(11) the stated percentage of a Canadian exploration 
expense other than 


(A) a cost of borrowing capital, including any 
cost incurred prior to the commencement of 
carrying on a business, that was a Canadian ex- 
ploration expense of the taxpayer, 


(B) an expense renounced by the taxpayer 
under subsection 66(10.1) of the Act, 


(C) an amount that, by virtue of subparagraph 
66.1(6)(a)(iv) [66.1(6)“Canadian exploration 
expense’ (h)] of the Act, was a Canadian explo- 
ration expense, if such amount was an expense 
referred to in clause (A), (B), (E), (F), (G) or 
(H) that was incurred by a partnership referred 
to in that subparagraph, 


(D) an amount that, by virtue of subparagraph 
66.1(6)(a)(v) [66.1(6)“Canadian exploration ex- 
pense”’(i)] of the Act, was a Canadian explora- 
tion expense, if such amount was an expense re- 
ferred to in clause (A), (B), (E), (F), (G) or (H) 
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that the taxpayer incurred pursuant to an agree- 
ment referred to in that subparagraph, 


(E) an amount. described. in clause 
66.1(6)(a)(1i)(B) [66.1(6)“Canadian exploration 
expense’’(c)(i1)] or (ii.1)(B) [subpara. (d)Uii)] of 
the Act, 


(F) an amount that was a Canadian exploration 
and development overhead expense of the 
taxpayer, 

(G) an amount that was a Canadian oil and gas 
exploration expense of the taxpayer, or 


(H) an expense described in subparagraph 
66.1(6)(a)(ili) [66.1(6)“Canadian exploration 
expense’’(f)] of the Act incurred after April 19, 
1983, 


(iii) a Canadian development expense incurred 
before 1981 other than 


(A) a cost of borrowing capital, including any 
cost incurred prior to the commencement of 
carrying on a business, that was a Canadian de- 
velopment expense of the taxpayer, 


(B) an expense renounced by the taxpayer 
under subsection 66(10.2) of the Act, 


(C) an amount referred to in subparagraph 
66.2(5)(a)(ili) [66.2(5)“Canadian development 
expense’’(e)] of the Act, 


(D) an amount that, by virtue of subparagraph 
66.2(5)(a)Gv) [66.2(5)“Canadian development 
expense’’(f)] of the Act, was a Canadian devel- 
opment expense, if such amount was an ex- 
pense referred to in clause (A), (B) or (C) that 
was incurred by a partnership referred to in that 
subparagraph, or 


(E) an amount that, by virtue of subparagraph 
66.2(5)(a)(v) [66.2(5)“Canadian development 
expense’’(g)] of the Act, was a Canadian devel- 
opment expense, if such amount. was an. ex- 
pense referred to in clause (A), (B) or (C) that 
the taxpayer incurred pursuant to an agreement 
referred to in that subparagraph, 


(iv) the stated percentage of the capital cost to the 
taxpayer of any processing property acquired by 
the taxpayer principally for the purpose of 


(A) processing in Canada 


(1) ore, other than iron ore or tar sands ore, 
from a qualified resource to any stage that is 
not beyond the prime metal stage or its 
equivalent, 


(II) iron ore from a qualified resource to any 
stage that is not beyond the pellet fase or its 
equivalent, or 


(III) tar sands ore from a qualified resource 
to any stage that is not beyond the crude oil 
stage or its equivalent, or 


(B) processing in Canada 


(1) ore, other than iron ore or tar sands ore, 
from an exporting resource beyond the fur- 
thest stage to which such ore or similar ore 
from that resource was ordinarily processed 
in Canada before such acquisition but not 
beyond the prime metal stage or its 
equivalent, 
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(II) iron ore from an exporting resource be- 
yond the furthest stage to which such ore or 
similar ore from that resource was ordinarily 
processed in Canada before such acquisition 
but not beyond the pellet» stage, or its 
equivalent, or 


(III) tar sands ore from an exporting re- 
source beyond the furthest stage to which 
such ore or similar ore from that resource 
was ordinarily processed in Canada before 
such acquisition but not beyond the crude oil 
stage or its equivalent, 


(v) where the taxpayer is a corporation that in- 
curred a Canadian oil and gas exploration expense 
in respect of conventional lands in a calendar year 
after 1980 and before 1984, the specified percent- 
age for that year of such expense to the extent that 
it is not an amount or expense referred to in clause 
(11)(A), (B) or (F) or an expense that would be re- 
ferred to in clause (ii)(C) or (D) if the references in 
those clauses to “clause (A), (B), (E), (F), (G) or 
(H)” were read as “clause (A), (B) or (F)”, or 


(vi) where the taxpayer is a corporation, 


(A) the specified percentage in respect of a Ca- 
nadian oil and gas exploration expense in re- 
spect of non-conventional lands incurred in a 
calendar year after 1980 and before 1985 to the 
extent that it is not an amount or expense re- 
ferred to in clause (ii)(A), (B) or (F) or an ex- 
pense that would be referred to in clause (11)(C) 
or (E) if the references in those clauses to 
“clause (A), (B), (E), (F), (G) or hm were read 
as “clause (A), (B) or (F)’, 


(B) the stated percentage of a Canadian devel- 
opment expense incurred after 1980 in respect 
of a qualified tertiary oil recovery project of the 
taxpayer to the extent that such expense is not 


(1) an amount or expense described in any of 
clauses (ii1)(A) to (E), 


(iJ) an amount that was a Canadian explora- 
tion and development overhead expense of 
the taxpayer, or 


(III) an eligible expense within the meaning 
of the Canadian Exploration and Develop- 
ment Incentive Program Act in respect of 
which the taxpayer, a partnership of which 
the taxpayer was a member, a principal-bus- 
iness corporation of which the taxpayer was 
a shareholder or a joint exploration corpora- 
tion of which the taxpayer was a shareholder 
corporation has received, is entitled to re- 
ceive or may reasonably be expected to re- 
ceive at any time an incentive under that 
Act, 


(B.1) the stated percentage of a Canadian explo- 
ration expense incurred after 1981 in respect of 
a qualified tertiary oil recovery project of the 
taxpayer that 


(1) would be referred to in) subparagraph 
66.1(6)(a)(ii) [66.1(6)“Canadian exploration 
expense”(c)] or (ii.1) [para. (d)] of the Act if 
subparagraph 66.1(6)(a)(11) [66.1(6)“Cana- 
dian exploration expense’(c)] were read 
without reference to clause (B) [subpara. 
(ii)] thereof, or 


(II) would be referred to in subparagraph 
66.1(6)(a)(iv) or (v) [66.1(6)“Canadian ex- 
ploration expense”’(h) or (i)] of the Act if the 
Act were read without reference to clause 
66.1(6)(a)(i)(B) [66.1(6)“Canadian explora- 
tion expense’(c)(ii)]|| and subparagraphs 
66.1(6)(a)(i), G1), (1.2), (iii) and (iii.1) 
[66.1(6)“Canadian exploration expense’(a), 
(b), (e), (f) and (g)J, 

other than the portion of such expense referred 

to in subclause (I) or (II) that is 


(III) described in any of clauses (i1)(A) to 
(D). and (FB), 


(IV) included in the amount determined 
under subparagraph (v) or clause (vi)(A), 


(V) described in subclause (B)(IID), or 


(VI) an eligible expense within the meaning 
of the Canadian Exploration Incentive Pro- 
gram Act in respect of which the taxpayer, a 
partnership of which the taxpayer was a 
member or a principal-business corporation 
of which the taxpayer was a shareholder cor- 
poration, has received, is entitled to receive 
or may reasonably be expected to receive at 
any time an incentive under that Act, 


(C) the stated percentage of the capital cost to it 
of property that is tertiary recovery equipment, 
and 


(D) the stated percentage of the capital cost to it 
of property that is, or but for Class 41 of Sched- 
ule II would be, included in Class 10 in Sched- 
ule II by virtue of paragraph (u) of the descrip- 
tion of that Class, other than the capital cost to 
it of property that had, before the property was 
acquired by it, been used for any purpose 
whatever by any person with whom it was not 
dealing at arm’s length, 


History: Cl. 1205(1)(a)(i)(E) amended by P.C, 1994-1817, s. 48, Novem- 
ber 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Those portions of para. 1205(1)(a) preceding subpara, (1), subparas. 
(1)(a)(i1) and (1)(a)(iv) preceding cl. (A) of each, and cls. (1)(a)(vi)(B) and 
(B.1) preceding subcl: (I) of each, substituted by P.C. 1990-2780, subsecs. 
6(1), (2), (3), (4), (6), December 20, 1990, Canada Gazette, Part I, Janu- 
ary 16, 1991, applicable to taxation years ending after February 17, 1987. 


Subcl. 1205(1)(a)(vi)(B)C) added by subsec. 6(5) of the said P.C. 1990- 
2780, applicable in respect of expenditures incurred after March 1987. 


That portion of cl. 1205(1)(a)(vi)(B.1) following subcl. (ID substituted by 
subsec. 6(7) of the said P.C. 1990-2780, applicable in respect of expendi- 
tures incurred after September 1988. 


Cls. 1205(1)(a)(vi)(C), (D), substituted by subsec. 6(8) of the said P.C. 
1990-2780, applicable to 1988 et seq. 


Subcls, 1205(1)(a)(vi)(B.1)(1), (ID substituted by P.C. 1990-2256, s. 3, 
October 18, 1990, Canada Gazette, Part I, November 7, 1990, applicable 
in respect of expenses incurred after March 1987. 


Cl. 1205(1)(a)()(B) substituted by P.C. 1990-162, s. 4, February |, 1990, 
Canada Gazette, Part Il, February 14, 1990, applicable to taxation years 
commencing after 1984. 


Subpara. 1205(1)(a)(v) substituted; cls. 1205(1)(a)@i)(C), (D), (E), 
120S5(1)(a)Gv)(A) and = (B), = 1205(1)(a)(vi)(A) substituted; cl. 
1205(1)(a)Gi)(H), ~~ 1205(1)(a)(vi)(B.1) added; that portion of cl. 
1205(1)(a)(v1)(B) preceding subcl. (1) substituted by P.C. 1985-465, sub- 
secs. 6(1)-(9), February 14,:1985, Canada Gazette, Part Ul, March 6, 1985, 
applicable, as to cls. 1205(1)(a)(1i)(C), (D), CH) and subpara. 1205(1)(a)(v) 
with, respect to expenses incurred after April 19, 1983; as to cls. 
1205(1)(a)(iv)(A) and (B) with respect to property acquired or expendi- 
tures made, as the case may be, in taxation years commencing after No- 
vember 12, 1981; as to cl. 1205(1)(a)(vi)(A), the renumbering of s. 1205, 
and the substituted portion of cl. 1205(1)(a)(vi)(B), commencing January 
1, 1981 except that for the period before April 20, 1983, the reference to 
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“in clause (ii)(A), (B) or (F)” or an expense that would be referred to in 
clause (ii)(C) or (D) if the references in those clauses to “clause (A), (B), 
(E), (F), (G) or (H)” were read as “clause (A), (B) or (F)” in 
1205(1)(a)(vi)(A) shall be read as “in any of clauses (11)(A) to (D) and 
(F's as™ to” cr) TZ0(1 (a), WO bor er wey. as fo Ch 
1205(1)(a)(vi)(B.1), from January 1, 1982. 

All that portion of para. 1205(a) preceding subpara. (i), cls. 1205(a)(i)(A), 
(ii)(A), all that portion of subpara. 1205(a)(i1i) preceding cl. (B) substi- 
tuted, cls. 1205(a)(ii)(F), (G), subparas. 1205(a)(v), (vi) added by P.C. 
1981-3329, subsecs. 6(1)-(6), November 26, 1981, Canada Gazette, Part 
II, December 9, 1981, applicable as to that portion of para. 1205(a) pre- 
ceding subpara. (i), in respect of taxation years ending after December 11, 
1979, as to cls. 1205(a)(ii)(F), (G) and that portion of subpara. 1205(a)(i1i) 
preceding cl. (A) and subparas. 1205(a)(v), (vi), effective January 1, 1981. 
Cls. 1205(a)(ii)(C), (i1i)(D) substituted, effective December 6, 1979, cl. 
1205(a)(ii)(E) added, effective May 6, 1974, subpara. 1205(a)(iv) substi- 
tuted, by P.C. 1980-1483, s. 3, June 5, 1980, Canada Gazette, Part I, June 
25, 1980. 


(b) all amounts, in respect of expenditures (other than 
expenditures referred to in paragraph (a) or expendi- 
tures to acquire property under circumstances that en- 
titled the taxpayer to a deduction under section 1202 
or would so entitle the taxpayer if the amounts re- 
ferred to in paragraphs 1202(2)(a) and (b) were suffi- 
cient for the purpose) incurred by the taxpayer after 
May 8, 1972 and before the particular time, each of 
which was the stated percentage of the capital cost to 
the taxpayer of property that is or, but for Class 41, 
would be included in Class 10 in Schedule I because 
of paragraph (k) of the description of that Class and 
that was acquired for the purpose of processing in 
Canada 


(i) ore (other than iron ore or tar sands ore), after 
its extraction from a mineral resource, to any stage 
that is not beyond the prime metal stage or its 
equivalent, 


(11) iron ore, after its extraction from a mineral re- 
source, to any stage that is not beyond the pellet 
stage or its equivalent, or 


(111) tar sands ore, after its extraction from a min- 
eral resource, to any stage that is not beyond the 
crude oil stage or its equivalent, 


other than the capital cost to him of property that had, 
before the property was acquired by the taxpayer, been 
used for any purpose whatever by any person with 
whom the taxpayer was not dealing at arm’s length, 
History: The opening words of para. 1205(1)(b) before subpara. (i) 
amended by P.C. 1996-1488, subsec. 3(1), September 24, 1996, Canada 
Gazette, Part Il, October 16, 1996, applicable to 1988 ef seq. 
That portion of para. 1205(1)(b) preceding subpara. (i) substituted by P.C. 
1990-2780, subsec. 6(9), December 20, 1990, Canada Gazette, Part II, ap- 
plicable to taxation years ending after February 17, 1987. 
Para. 1205(1)(b) substituted by P.C. 1985-465, subsec. 6(10), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable with respect to 
property acquired or expenditures made, as the case may be, in taxation 
years commencing after November 12, 1981. 


Para. 1205(b) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective commencing 
December 12, 1979. 


(c) all amounts, in respect of expenditures (other than 
expenditures referred to in paragraph (a) or (b) or ex- 
penditures to acquire property under circumstances 
that entitled the taxpayer to a deduction under section 
1202 or would so entitle the taxpayer if the amounts 
referred to in paragraphs 1202(2)(a) and (b) were suf- 
ficient for the purpose) incurred by the taxpayer before 
the particular time, each of which was the stated per- 
centage of the capital cost to the taxpayer of property 
(other than property that had, before it was acquired 
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by the taxpayer, been used for any purpose whatever 
by any person with whom the taxpayer was not deal- 
ing at arm’s length) that is included in Class 28 or par- 
agraph (a) of Class 41, in Schedule II, other than pro- 
perty so included 


(i) by virtue of the first reference in Class 28 to 
paragraph (1) of Class 10 in Schedule II, where the 
property was acquired by the taxpayer before No- 
vember 17, 1978, 


(11) by virtue of the reference in Class 28 to para- 
graph (m) of Class 10 in Schedule I, 


(iii) that is bituminous sands equipment acquired 
by an individual, or 


(iv) that is bituminous sands equipment acquired 
by a corporation before 1981, 
History: Para. 1205(1)(c) substituted by P.C. 1990-2780, subsec. 6(10), 
December 20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable 
to taxation years ending after February 17, 1987 except that in its applica- 
tion to a taxation year ending before 1988, the para. shall be read without 
reference to the words “or paragraph (a) of Class 41”. 


Para. 1205(c) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective, as to that por- 
tion of para. 1205(c) preceding subpara. (i), commencing December 12, 
1979, and, as to subparas. 1205(c)(ii1), (iv), commencing January 1, 1981. 


Para. 1205(c) preceding (i) substituted by P.C. 1980-1483, subsecs. 3(4), 
(5), June 5, 1980, Canada Gazette, Part II, June 25, 1980. 


Para. 1205(c) substituted by P.C. 1979-649, s. 4, March 8, 1979, Canada 
Gazette, Part II, March 28, 1979, effective for the period commencing 
April 11, 1978. 


Para. 1205(c) substituted by P.C. 1978-344, s. 4, February 9, 1978, Can- 
ada Gazette, Part Il, February 22, 1978, effective after March 31, 1977. 


(d) all expenditures (other than expenditures referred 
to in paragraph (a), (b) or (c)) each of which was in- 
curred by him before November 8, 1969 relating to a 
mine that came into production in reasonable commer- 
cial quantities before that date and that were incurred 
for the purpose of 


(1) exploration in respect of, or 


(11) development of the mine for the purpose of 
gaining or producing income from the extraction of 
material from, 


a bituminous sands deposit, an oil sands deposit or an 
oil shale deposit, 


(d.1) three times the total of all amounts each of which 
is an amount equal to the lesser of 


(i) the amount that would be determined under sub- 
section 1210(1) in computing the taxpayer’s in- 
come for a taxation year that ends before the par- 
ticular time, if the amount determined for C under 
that subsection were nil, and 


(ii) the amount determined for C under subsection 
1210(1) in respect of the taxpayer for that year, and 
History: Para. 1205(1)(d.1) amended by P.C. 1996-1488, subsec. 3(2), 


September 24, 1996, Canada Gazette Part Il, October 16, 1996, applicable 
to taxation years that begin after December 20, 1991. 


Para. 1205(1)(d.1) added by P.C. 1985-465, subsec. 6(11), February 14, 
1985, Canada Gazette Part Il, March 6, 1985, applicable to 1984 et seq. 


(d.2) three times the aggregate of all amounts each of 
which is the specified amount determined under sub- 
section 1202(4) in respect of the taxpayer for a taxa- 
tion year ending after February 17, 1987 and before 
the particular time, 

History: Para. 1205(1)(d.2) added by P.C. 1990-2780, subsec. 6(11), De- 


cember 20, 1990, Canada Gazette, Part I, January 16, 1991, applicable to 
taxation years commencing after February 17, 1987. 
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exceeds the aggregate of 


(e) all amounts deducted by the taxpayer under section 
1201 in computing his income for all taxation years 
ending after May 6, 1974 and before the particular 
time; 
History: Para. 1205(e) substituted by s. 6 of P.C. 1978-1849, June 8, 
1978, Canada Gazette, Part Il, June 28, 1978, applicable to taxation years 
ending after May 6, 1974. 
(f) 33'/ per cent of the aggregate of all amounts, each 
of which is the stated percentage of a cost of borrow- 
ing capital, including any cost incurred prior to the 
commencement of carrying on a business, that was 


(i) included in the capital cost to him of deprecia- 
ble property described in subparagraph (a)(iv), 
clause (a)(vi)(C) or (D) or paragraph (b) or (c), or 
(11) an expenditure described in paragraph (d); 


History: That portion of para. 1205(1)(f) preceding subpara. (i) substi- 
tuted by P.C. 1990-2780, subsec. 6(12), December 20, 1990, Canada Ga- 
zette, Part II, January 16, 1991, applicable to taxation years ending after 
February 17, 1987. 


Para. 1205(f) substituted by P.C. 1981-3329, subsec. 6(8), November 26, 
1981, Canada Gazette, Part Il, December 9, 1981. 
(g) 33'4 per cent of the aggregate of all amounts, each 
of which is an amount 


(1) that became receivable by the taxpayer after 
April 28, 1978 and before the earlier of December 
12, 1979 and the particular time, and 


(11) in respect of which the consideration given by 
the taxpayer therefor was a property (other than a 
share, or a property that would have been a Cana- 
dian resource property if it had been acquired by 
the taxpayer at the time the consideration was 
given) or services, the cost of which may reasona- 
bly be regarded as having been primarily an expen- 
diture that was added in computing 


(A) the taxpayer’s earned depletion base by rea- 
son of subparagraph (a)(1), (41) or (iil) or para- 
graph (d), or 

(B) the earned depletion base of an original 
owner of a property by reason of subparagraph 
(a)(i), (ii) or (ii) or paragraph (d) as it applied 
to the original owner, where the taxpayer ac- 
quired the property in circumstances in which 
subsection 1202(2) applies, 


(h) 33'/ per cent of the aggregate of all amounts, each 
of which is 


(i) an amount in respect of a disposition of property 
(other than a disposition of property that had been 
used by the taxpayer to any person with whom the 
taxpayer was not dealing at arm’s length) of the 
taxpayer after April 28, 1978 and before the earlier 
of December 12, 1979 and the particular time, the 
capital cost of which was added in computing 


(A) the taxpayer’s earned depletion base by rea- 
son of subparagraph (a)(iv) or paragraph (b) or 
(c), or 

(B) the earned depletion base of an original 
owner of a property by reason of subparagraph 
(a)(iv) or paragraph (b) or (c) as it applied to the 
original owner, where the taxpayer acquired the 
property in circumstances in which subsection 
1202(2) applies, and 

(ii) equal to the lesser of 


(A) the proceeds of disposition of the property, 
and 
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(B) the capital cost of the property to the tax- 
payer, where clause (1)(A) applies, or the origi- 
nal owner, where clause (i)(B) applies, com- 
puted as if no amount had been included therein 
that is a cost of borrowing capital, including 
any cost incurred prior to the commencement of 
carrying on a business, 


(i) any amount required by paragraph 1202(2)(b) (as it 
read in its application to taxation years ending before 
February 18, 1987) or paragraph 1202(3)(a) to be de- 
ducted at or before the particular time in computing 
the taxpayer’s earned depletion base, 
History: [Reg. 1205(1)(g)—(i)]: Paras. 1205(1)(g) to (i) substituted by 
P.C. 1990-2780, subsec. 6(13), December 20, 1990, Canada Gazette, Part 


II, January 16, 1991, applicable to taxation years ending after February 17, 
1987. 


Paras. 1205(g), (h) substituted by P.C. 1981-3329, subsec. 6(8), November 
26, 1981, Canada Gazette, Part II, December 9, 1981, effective, as to para. 
1205(g) and that portion of para. 1205(h) preceding subpara. (i), com- 
mencing December 12, 1979. 


All that portion of para. 1205(h) preceding subpara. (i) substituted by P.C. 
1980-1483, s. 3, June 5, 1980, Canada Gazette, Part II, June 25, 1980. 


Paras. 1205(g) to (1) added by P.C. 1979-649, s. 4, March 8, 1979, Canada 
Gazette, Part II, March 28, 1979, effective for the period commencing 
April 29, 1978. 


(j) 334 per cent of the aggregate of all amounts, each 
of which is in respect of an amount of assistance or 
benefit in respect of Canadian exploration expenses or 
Canadian development expenses or that may reasona- 
bly be related to Canadian exploration activities or Ca- 
nadian development activities, whether such amount is 
by way of a grant, subsidy, rebate, forgivable loan, de- 
duction from royalty or tax, rebate of royalty or tax, 
investment allowance or any other form of assistance 
or benefit that 


(i) the taxpayer before the particular time has re- 
ceived or was entitled to receive, or that the tax- 
payer at or after the particular time becomes enti- 
tled to receive, or 


(11) an original owner or predecessor owner of a 
property before the particular time has received or 
was entitled to receive, or at or after the particular 
time becomes entitled to receive, where the origi- 
nal owner or the predecessor owner received, be- 
came entitled to receive or becomes entitled to re- 
ceive that amount 


(A) at or after the time at which the property 
was acquired by the taxpayer in circumstances 
in which subsection 1202(2) applies, and 


(B) before the time at which the taxpayer be- 
comes a predecessor owner of the property, 


and that is equal to 


(ii1) where the assistance or benefit was in respect 
of an amount added by reason of subparagraph 
(a)(ii) or clause (a)(vi)(B) or (B.1) in computing 


(A) the earned depletion base of the taxpayer 
(other than such portion thereof included in de- 
termining an amount described in paragraph 
1202(2)(a) before the particular time), or 


(B) the portion of the earned depletion base of 
the original owner included in determining an 
amount described in paragraph 1202(2)(a) 
before the particular time, 


the stated percentage of the amount of the assis- 
tance or benefit, and 
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(iv) where the assistance or benefit was in respect 
of an amount of Canadian oil and gas exploration 
expense added by reason of subparagraph (a)(v) or 
clause (a)(v1)(A) in computing 


(A) the earned depletion base of the taxpayer 
(other than such portion thereof included in de- 
termining an amount described in paragraph 
1202(2)(a) before the particular time), or 


(B) the portion of the earned depletion base of 
the original owner included in determining an 
amount described in paragraph 1202(2)(a) 
before the particular time, 


the amount equal to the product obtained when the 
amount of the assistance or benefit is multiplied by 
the specified percentage in respect of the expense 
for the calendar year in which the taxpayer or the 
original owner, as the case may be, incurred the ex- 
pense, and 

History: Para. 1205(1)(j) substituted by P.C. 1990-2780, subsec. 6(13), 

December 20, 1990, Canada Gazette, Part I, January 16, 1991, applicable 

to taxation years ending after February 17, 1987. 


Para. 1205(1)(j) substituted by P.C. 1985-465, subsec. 6(12), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable commencing 
January 1, 1981 except that in respect of amounts that on or before March 
6, 1985 become receivable, that part of para. 1205(1)(j) preceding subpara. 
(iii) shall be read as: 
(j) 33'4 per cent of the aggregate of all amounts, each of which is an 
amount of assistance or benefit described in subparagraph 
66.1(6)(b)(ix) or 66.2(5)(b)(xi) of the Act that 


(i) the taxpayer before the particular time has received or was 
entitled to receive, or 


(ii) a predecessor before the particular time has received or was 
entitled to receive. where the taxpayer is a successor corporation 
or second successor corporation, as the case may be, to the 
predecessor at the time the predecessor received or became en- 
titled to receive that amount equal to. 


Para. 1205(j) added by P.C. 1981-3329, subsec. 6(9), November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of 1981 
et seq. 


(k) the amount, if any, by which 


(1) the aggregate of all amounts that would be de- 
termined under paragraphs 1212(3)(d) to (4) 


exceeds 


(11) the aggregate of all amounts that would be de- 
termined under paragraphs 1212(3)(a) to (c) 


in computing his supplementary depletion base at the 

particular time. 
History: Para. 1205(1)(k) added by P.C. 1985-465, subsec. 6(13), Febru- 
ary 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to 1984 
et seq. except that the reference to “the amount” shall, for the 1984 taxa- 
tion year, be read as “25 per cent of the amount’, for the 1985 taxation 
year, be read as “SO per cent of the amount’, and for the 1986 taxation 
year, be read as “75 per cent of the amount”. 


Related Provisions: Reg. 1210(1)C — Effect of recapture of earned 
depletion on resource allowance. 


History [Reg. 1205(1)]: S. 1205 renumbered as subsec. 1205(1) by P.C. 
1985-465, subsec. 6(1), February 14, 1985, Canada Gazette Part II, March 
6, 1985, applicable from January 1, 1981. 


(2) Where an expense is incurred before the particular 
time referred to in subsection (1) and a person at or after 
the particular time becomes entitled to receive an amount 
of assistance or benefit in respect of the expense, the 
amount of such assistance or benefit shall be included in 
“the amount of the assistance or benefit” referred to in 
subparagraphs (1)(j)(i) and (iv) as of the particular time. 
History: Subsec. 1205(2) added by P.C. 1985-465, subsec. 6(14), Febru- 


ary 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to 
amounts that, after March 6, 1985, become receivable. 
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Selected Cases [Reg. 1205]: Alcan Aluminum y. R., [1998] 2 C.T.C. 1 
(FCA) (Calculation of earned depletion base. to be made at end of year). 


Definitions [Reg. 1205]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “bituminous sands” — ITA, 248(1); “bituminous sands equip- 
ment” — Reg. 1206(1); “business” —ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “Canadian development expense” — ITA 
66.2(5), 248(1), Reg. 1206(4)(a); “Canadian exploration and development 
expenses” —ITA 66(15), 248(1), Reg. 1206(4)(a);. “Canadian exploration 
and development overhead expense” — Reg. 1206(1), (4.1); “Canadian 
exploration expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(a); “Canadian 
oil and gas exploration expense” — Reg. 1206(1); “Canadian resource 
property” — ITA 66(15), 248(1); “commencement” — Interpretation Act 
35(1); “conventional lands*—Reg. 1206(1); “corporation’*— ITA 
248(1), Interpretation Act 35(1); “depreciable property” —ITA 13(21), 
248(1): “disposition” — ITA 248(1); “disposition of property” — Reg. 
1206(1); “earned depletion base” — Reg. 1202(1), 1205(1); “exporting re- 
source” — Reg. 1206(1); “individual” —ITA 248(1); “mine” — Reg. 
1206(1); “mineral resource” —ITA 248(1); “non-conventional lands”, 
“ore”, “original owner’ — Reg. 1206(1); “person” — ITA 248(1); “prede- 
cessor owner’, “proceeds of disposition”, “processing property” — Reg. 
1206(1); “property” — ITA 248(1); “qualified resource”, “qualified terti- 
ary oil recovery project” — Reg. 1206(1); “related” — ITA. 251(2)-(6); 
“resource” — Reg. 1206(1); “share”, “shareholder” — ITA 248(1); “spec- 
ified percentage”, “stated percentage” — Reg. 1206(1); “successor” — 
Reg. 1202(7); “supplementary depletion base’ — Reg. 1212(2)-(4); “tar 
sands ore” — Reg. 1206(1); “taxation year’ —ITA 249; “taxpayer” — 
ITA 248(1); “tertiary recovery equipment” — Reg. 1206(1). 


1206. Interpretation — (1) In this Part, 


*‘bituminous sands equipment” means property of a tax- 
payer that 


(a) is included in Class 28 or in paragraph (a) of Class 
41 in Schedule II, other than property so included 


(i) by virtue of the first reference in Class 28 to 
paragraph (1) of Class 10 in Schedule II, where the 
property was acquired by the taxpayer before No- 
vember 17, 1978, or 


(11) by virtue of the reference in Class 28 to para- 
graph (m) of Class 10 in Schedule II, and 


(b) was acquired by the taxpayer after April 10, 1978 
principally for the purpose of gaining or producing in- 
come from one or more mines, each of which is a lo- 
cation in a bituminous sands deposit, oil sands deposit 
or oil shale deposit from which material is extracted; 
History: Para. (a) of “bituminous sands equipment” in subsec. 1206(1) 


substituted by P.C. 1990-2780, subsec. 7(1), December 20, 1990, Canada 
Gazette, Part II, January 16, 1991, applicable to 1988 et seq. 


Definition of “bituminous sands equipment” added to subsec. 1206(1) by 
P.C. 1979-649, s. 5, March 8, 1979, Canada Gazette, Part fl, March 28, 
1979, effective for the period commencing April 11, 1978. 


“Canadian exploration and development overhead ex- 
pense” of a taxpayer means a Canadian exploration ex- 
pense or a Canadian development expense of the taxpayer 
made or incurred after 1980 that is not a Canadian renew- 
able and conservation expense (in this definition having 
the meaning assigned by subsection 66.1(6) of the Act) 
nor a taxpayer’s share of a Canadian renewable and con- 
servation expense incurred by a partnership and 


(a) that was in respect of the administration, manage- 
ment or financing of the taxpayer, 


(b) that was in respect of the salary, wages or other 
remuneration or related benefits paid in respect of a 
person employed by the taxpayer whose duties were 
not all or substantially all directed towards exploration 
or development activities, 


(c) that was in respect of the upkeep or maintenance 
of, taxes or insurance in respect of, or rental or leasing 
of, property other than property all or substantially all 
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of the use of which by the taxpayer was for the pur- 
poses of exploration or development activities, or 


(d) that may reasonably be regarded as having been in 
respect of 


(i) the use of or the right to use any property in 
which any person who was connected with the tax- 
payer had an interest, 


(ii) compensation for the performance of a service 
for the benefit of the taxpayer by any person who 
was connected with the taxpayer, or 


(ii1) the acquisition of any materials, parts or sup- 

plies from any person who was connected with the 

taxpayer 
to the extent that the expense exceeds the least of 
amounts, each of which was the aggregate of the costs 
incurred by a person who was connected with the 
taxpayer 

(iv) in respect of the property, 

(v) in respect of the performance of the service, or 


(vi) in respect of the materials, parts or supplies; 


History: The opening words of the definition Canadian exploration and 
development overhead expense” in subsec. 1206(1) amended by P.C. 
2000-1331, subsec. 3(1), August 23, 2000, Canada Gazette, Part U, Sep- 
tember 13, 2000, applicable to expenses incurred after December 5, 1996. 


Paras. (b) and (c) of “Canadian exploration and development overhead ex- 
pense” substituted by P.C. 1985-465, s. 7, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, effective commencing January 1, 1981 


“Canadian exploration and development overhead expense” added by P.C. 
1981-3329, s. 7, November 26, 1981, Canada Gazette, Part Il, December 
9, 1981, effective commencing January 1, 1981. 


‘Canadian oil and gas exploration expense” of a tax- 
payer means an outlay or expense made or incurred after 
1980 that would be a Canadian exploration expense of the 
taxpayer within the meaning assigned by paragraph 
66.1(6)(a) [66.1(6)“Canadian exploration expense” of 
the Act if that paragraph were read without reference to 
subparagraphs (iii) and (111.1) [paras. (f) and (g)] thereof 
and if the reference in subparagraphs (iv) and (v) [paras. 
(h) and (i)] thereof to “any of subparagraphs (1) to (11.1) 
[paras. (a) to (g)]” were read as a reference to “any of 
subparagraphs (1) to (11.2) [paras. (a) to (e)]”, other than 
an outlay or expense that was a Canadian exploration ex- 
pense by virtue of clause 66.1(6)(a)(ii)(B) or (1i.1)(B) 
[66.1(6)“Canadian exploration expense’’(c)(i1) or (d)(@1)] 
of the Act that was in respect of a qualified tertiary oil 
recovery project; 

History: Paras. (b) and (c) of “Canadian oil and gas exploration expense” 


substituted by P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, effective commencing January 1, 1981. 


“Canadian oil and gas exploration expense” added by P.C. 1981-3329, s. 
7, November 26, 1981, Canada Gazette, Part Il, December 9, 1981, effec- 
tive commencing January 1, 1981. 


‘coal mine operator” means a person who undertakes all 
or substantially all of the activities involved in the pro- 
duction of coal from a resource; 

Related Provisions: Reg. | 104(2)“coal mine operator” — Same defini- 
tion for capital cost allowance. 

History: The definition “coal mine operator” added to subsec. 1206(1) by 
P.C. 1999-629, subsec. 7(5), April 15,,1999, Canada Gazette, Part Il, 
April 28, 1999, applicable after March 6, 1996. 


“conventional lands’? means lands situated in Canada 
other than non-conventional lands; 


“disposition of property” has the meaning assigned by 


paragraph 13(21)(c) [13(21)“disposition of property”] of 
the Act; 
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History: Definition of “disposition of property” added to subsec. 1206(1) 
by P.C. 1979-649, s. 5, March 8, 1979, Canada Gazette, Part I, March 28, 
1979, effective for the period commencing April 11, 1978. 


“enhanced recovery equipment” means property of a 
taxpayer that 


(a) is included in Class 10 in Schedule I by virtue of 
paragraph (j) of the description of that Class, and 


(b) was acquired by the taxpayer after April 10, 1978 
and before 1981 for use in the production of oil, from 
a reservoir or a deposit of bituminous sand, oil sand or 
oil shale in Canada operated by the taxpayer, that is 
incremental to oil that would be recovered using pri- 
mary recovery techniques alone, 


other than property 


(c) used by the taxpayer as part of a primary recovery 
process prior to the use described in paragraph (b), 


(d) that had, before it was acquired by the taxpayer, 
been used for any purpose whatever by any person 
with whom the taxpayer was not dealing at arm’s 
length, or 


(e) that has been used by any person before April 11, 
1978 in the production of oil, from a reservoir in Can- 
ada, that is incremental to oil that would be recovered 
using primary recovery techniques alone; 


History: “Enhanced recovery equipment” substituted by P.C. 1990-2780, 
subsec. 7(2), deemed in force as of April 11, 1978. 


Para. (b) of “enhanced recovery equipment” substituted by P.C. 1981- 
3329, s. 7, November 26, 1981, Canada Gazette, Part II; December 9, 
1981, effective commencing January 1, 1981. 


Para. (c) of “enhanced recovery equipment” substituted by P.C. 1980- 
1483, s. 4, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective 
April 11, 1978. 


Definition of “enhanced recovery equipment” added to subsec. 1206(1) by 
P.C. 1979-649, s. 5, March 8, 1979, Canada Gazette, Part I, March 28, 
1979, effective for the period commencing April 11, 1978. 


“exempt partnership” in respect of a taxpayer at a par- 
ticular time means a partnership of which the taxpayer 
was a member throughout the period beginning on De- 
cember 20, 1991 and ending at the particular time, where 
all or substantially all of the fair market value of the pro- 
perty of the partnership at the particular time is attributa- 
ble to property held in connection with one or more work- 
ing interests that were held by the partnership on 
December 20, 1991 for the production of minerals, petro- 
leum, natural gas or related hydrocarbons, unless 


(a) any of the depreciable property acquired after De- 
cember 20, 1991 and before the particular time by the 
partnership in connection with one of the working in- 
terests had, before the time of the acquisition, been 
owned by the taxpayer (or any other person with 
whom the taxpayer did not deal at arm’s length) and 
been used by the taxpayer (or that other person) in 
connection with that working interest, or 


(b) it is reasonable to consider that, before the particu- 
lar time, amounts were charged to the partnership that 
would not have been so charged if section 1210 were 
read without reference to subsection (4) of that 
section; 


Proposed Repeal [effective 2007] — Reg. 
1206(1)“exempt partnership” 
Application: The June 9, 2003 draft regulations (natural resources), sub- 
sec. 4(2), will repeal the definition “exempt partnership” in subsec. 
1206(1), applicable to taxation years that begin after 2006. 
Technical Notes: See under Proposed Repeal of Reg. 
1206(1)“production. royalty’ (b) below. 
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History: The definition “exempt partnership” added to subsec. 1206(1) by 
P.C. 1996-1488, subsec. 4(3), September 24, 1996, Canada Gazette, Part 
II, October 16, 1996, applicable to fiscal periods of partnerships that begin 
after December 20, 1991. 


“exporting resource” means, in relation to a particular 
processing property of a taxpayer, a resource the ore or 
any portion thereof produced from which during the year 
immediately preceding the day on which the property was 
acquired by the taxpayer was ordinarily processed outside 
Canada to any stage that is not beyond the prime metal 
stage or its equivalent; 


‘‘mine’’ means any location where material is extracted 
from a resource but does not include a well for the extrac- 
tion of material from a deposit of bituminous sand, oil 
sand or oil shale; 


History: “Mine” substituted by P.C. 1980-1483, s. 4, June 5, 1980, Can- 
ada Gazette, Part Ul, June 25, 1980, effective April 11, 1978. 


‘non-conventional lands” means lands that belong to 
Her Majesty in right of Canada, or in respect of which 
Her Majesty in right of Canada has the right to dispose of 
or exploit the natural resources, situated in 


(a) the Yukon Territory, the Northwest Territories, or 
Sable Island, or 


(b) those submarine areas, not within a province, adja- 
cent to the coast of Canada and extending throughout 
the natural prolongation of the land territory of Canada 
to the outer edge of the continental margin or to a dis- 
tance of two hundred nautical miles from the baselines 
from which the breadth of the territorial sea of Canada 
is measured, whichever is the greater; 

History: Paras. (b) and (c) of “non-conventional lands” substituted by 


P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, Part II, March 6, 
1985, effective commencing January 1, 1981. 


“Non-conventional lands” added by P.C. 1981-3329, s, 7, November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective commencing 
January 1, 1981. 


“ore” includes ore from a mineral resource that has been 
processed to any stage that is prior to the prime metal 
stage or its equivalent; 


“original owner” of a property means a person 


(a) who owned the property and disposed of it to a 
corporation that acquired it in circumstances in which 
subsection 1202(2) applies, or would apply if the cor- 
poration had continued to own the property, to the cor- 
poration in respect of the property, and 


(b) who would, but for paragraph 1202(2)(b) (as it 
read in its application to taxation years ending before 
February 18, 1987) or paragraph 1202(3)(a), as the 
case may be, be entitled in computing the person’s 1n- 
come for a taxation year ending after the person dis- 
posed of the property to a deduction under section 
1201 in respect of expenditures that were incurred by 
the person before the person disposed of the property; 


History: “Original owner” added by P.C. 1990-2780, subsec. 7(5), appli- 
cable to taxation years ending after February 17, 1987. 


‘predecessor owner” of a property means a corporation 


(a) that acquired the property in circumstances in 
which subsection 1202(2) applies, or would apply if 
the corporation had continued to own the property, to 
the corporation in respect of the property, 


(b) that disposed of the property to another corporation 
that acquired it in circumstances in which subsection 
1202(2) applies, or would apply if the other corpora- 
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tion had continued to own the property, to the other 
corporation in respect of the property, and 


(c) that would, but for subsection 1202(10), be entitled 
in computing its income for a taxation year after it dis- 
posed of the property to a deduction under subsection 
1202(2) in respect of expenditures incurred by an orig- 
inal owner of the property; 


History: “Predecessor owner” added by P.C. 1990-2780, subsec. 7(5), ap- 
plicable to taxation years ending after February 17, 1987. 


‘“‘primary recovery” means the recovery of oil from a 
reservoir as a result of utilizing the natural energy of the 
reservoir to move the oil toward a producing well; 

History: Definition of “primary recovery” added to subsec. 1206(1) by 


P.C. 1979-649, s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 
1979, effective for the period commencing April 11, 1978. 


“proceeds of disposition” of property has the meaning 
assigned by paragraph 13(21)(d) [13(21)“proceeds of dis- 
position’] of the Act; 

History: Definition of “proceeds of disposition” added to subsec. 1206(1) 


by P.C. 1979-649, s. 5, March 8, 1979, Canada Gazette, Part II, March 28, 
1979, effective for the period commencing April 11, 1978. 


‘processing property” means property 


(a) that is included in Class 10 of Schedule II because 
of paragraph (g) of the description of that Class or 
would be so included if that paragraph were read with- 
out reference to subparagraph (ii) of that paragraph 
and Schedule II were read without reference to Class 
41, or 


(b) that is included in Class 10 in Schedule II because 
of paragraph (k) of the description of that Class or 
would be so included if that paragraph were read with- 
out reference to the words following subparagraph (11) 
of that paragraph and Schedule II were read without 
reference to Class 41, 


other than property that had, before it was acquired by a 
taxpayer, been used for any purpose whatever by any per- 
son with whom the taxpayer was not dealing at arm’s 
length; 

History: Paras. (a) and (b) of the definition “processing property” in sub- 
sec. 1206(1) amended by P.C. 1996-1488, subsec. 4(1), September 24, 
1996, Canada Gazette, Part II, October 16, 1996, applicable to 1988 er 
seq. 


‘production royalty’? means an amount in respect of a 
particular Canadian resource property included in com- 
puting the income of a taxpayer as a rental or royalty 
computed by reference to the amount or value of petro- 
leum, natural gas or related hydrocarbons produced after 
1981 from a natural accumulation of petroleum or natural 
gas in Canada (other than a resource) or from an oil or gas 
well in Canada or produced after June, 1988 from a re- 
source that is a bituminous sands deposit, oil sands de- 
posit or oil shale deposit, if 


(a) the taxpayer has a Crown royalty in respect of 
(i) such production, or 


(11) the ownership of property to which such pro- 
duction relates where the Crown royalty is com- 
puted by reference to an amount of production 
from the accumulation, oil or gas well or resource, 


and it is reasonable to consider that the taxpayer 
would have had the Crown royalty if the taxpayer’s 
only source of income had been the rental or royalty in 
respect of the particular property, or 


(b) the taxpayer would, but for an exemption or allow- 
ance (other than a rate of nil) that is provided, pursu- 
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ant to a statute, by a person referred to in subpara- 
graph 18(1) (m) (i), (ii) or (iii) of the Act, have a 
Crown royalty in respect of which paragraph (a) is 
applicable; 


Proposed Amendment — Reg. 
1206(1 )“production royalty”(b) [temporary] 


(b) the taxpayer would, but for an exemption or al- 
lowance (other than a rate of nil) that is provided, 
pursuant to a statute, by a person referred to in sub- 
paragraph 18(1)(m)(i) of the Act, have a Crown roy-_ 
alty in respect of which paragraph (a) is applicable; — 
Application: The June 9, 2003 draft regulations (natural resources), 
subsec. 4(1), will amend para. (b) of the definition “production royalty” _ 
in subsec. 1206(1) to read as above, applicable 1 to royalties paid after — 
December 20, 2002. 
Technical Notes: Certain amendments are yaks made to the 
definition “production royalty” and to subsection 1206(8.1), 
applicable after December 20, 2002 and consequential upon © 
amendments to. paragraph 18(1)(m) of the Act as of that date. 


Proposed Repeal [effective 2007] — Reg. | 
1206(1)“production royalty” _ 


Application: The June 9, 2003 draft fegulaliOnis (natural resources), sub- 
sec. 4(2), will repeal the definition “production sche in oo 
1206(1), applicable to taxation years that begin after 2006. 


Technical Notes: Subsection 1206(1) is amended, ok 


to taxation years. that begin after 2006 to repeal the definitions 
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“exempt partnership”, “production royalty” and “specified roy- 
alty”, and subsection 1206(9), which applies to the definition 
“production royalty”, consequential con the repeal of section 
1210 of the Regulations. . 


History: Subpara. (a)(ii) of the definition “production royalty” in subsec. 
1206(1) amended by P.C. 1996-1488, subsec. 4(2), September 24, 1996, 
Canada Gazette, Part Il, October 16, 1996, applicable in respect of rentals 
and royalties computed by reference to the amount or value of petroleum, 
natural gas or related hydrocarbons produced after June 30, 1988. 


Para. (b) of “production royalty” in subsec. 1206(1) amended by P.C. 
1992-2335, Sch. Il, s. 2, November 19, 1992; Canada Gazette, Part II, 
December 2, 1992, effective December 2, 1992. 


“Production royalty” substituted by P.C. 1990-2780, subsec. 7(3), applica- 
ble (by subsec. 15(13), as amended by P.C. 1992-2335, Sch. I, s. 3, No- 
vember 19, 1992, Canada Gazette Part Il, December 2, 1992) in respect of 
rentals and royalties computed by reference to the amount or value of pe- 
troleum, natural gas or related hydrocarbons produced after June 30, 1988, 
except that in its application to rentals and royalties computed by refer- 
ence to the amount or value of petroleum, natural gas or related hydrocar- 
bons produced before November 16, 1989 the definition shall be read as 
follows: 


“production royalty” means an amount included in computing the 
income of a taxpayer as a rental or royalty computed by. reference to 
the amount or value of petroleum, natural gas or related hydrocar- 
bons produced after 1981 from a natural accumulation of petroleum 
or natural gas in Canada (other than a resource) or from an oil or 
gas well in Canada, or produced after June, 1988 from a resource 
that is a bituminous sands deposit, oil sands deposit or oil shale de- 
posit, if 
(a) the taxpayer has a Crown royalty in respect of 
(1) such production, or 
(ii) the ownership of property to which such production re- 
lates where the Crown royalty is computed by reference to 
an amount of production from the property, or 


(b) the taxpayer would, but for an exemption or allowance 
(other than a rate of nil) that is provided, pursuant to a statute, 
by a person referred to in subparagraph 18(1)(m)(i), (1i) or (111) 
of the Act, have a Crown royalty referred to in paragraph (a); 
That portion of “production royalty” preceding para. (a) substituted by 
P.C. 1990-162, subsec. 5(1), applicable to taxation years ending after 
March 1985. 
The definition “production royalty” added by P.C. 1985-465, s. 7, Febru- 
ary 14, 1985, Canada Gazette, Part Il, March 6, 1985, effective January 1, 
1982. 
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‘qualified resource” means, in relation to a particular 
processing property of a taxpayer, a resource that, within 
a reasonable time after the property was acquired by him, 


(a) came into production in reasonable commercial 
quantities, or 


(b) was the subject of a major expansion whereby the 
greatest designed capacity, measured in weight of in- 
put of ore, of the mill that processed ore from the re- 
source was not less than 25% greater in the year im- 
mediately following the expansion than it was in the 
year immediately preceding the expansion; 

History: The definition “qualified resource” amended to substitute 

“weight” for “tons”, by P.C. 2000-1331, subsec. 3(2), August 23, 2000, 


Canada Gazette, Part II, September 13, 2000, applicable to expansions 
commencing after September 13, 2000. 


‘qualified tertiary oil recovery project” in respect of an 
expense incurred in a taxation year means a project that 
uses a method (including a method that uses carbon diox- 
ide miscible, hydrocarbon miscible, thermal or chemical 
processes but not including a secondary recovery method) 
that is designed to recover oil from an oil well in Canada 
that is incremental to oil that would be recovered there- 
from by primary recovery and a secondary recovery 
method, if 


(a) a specified royalty provision applies in the year or 
in the immediately following taxation year in respect 
of the production, if any, or any portion thereof from 
the project or in respect of the ownership of property 
to which such production relates, 


(b) the project is on a reserve within the meaning of 
the Indian Act, or 


(c) the project is located in the Province of Ontario; 


History: “Qualified tertiary oil recovery project” was added by P.C. 
1985-465, s. 7, February 14, 1985, Canada Gazette, Part II, March 6, 
1985. The definition “qualified tertiary oil recovery project” (corrected by 
Canada Gazette, Part I, June 26, 1985, p. 2797) is applicable with respect 
to expenses incurred after 1980, except that for expenses incurred before 
1982 the definition shall be read as follows: 


“qualified tertiary oil recovery project” in respect of an expense 
incurred in a taxation year means a project that uses a method (in- 
cluding a method that uses carbon dioxide miscible, hydrocarbon 
miscible, thermal or chemical processes but not including a secon- 
dary recovery method) that is designed to recover oil from an oil 
well in Canada that is incremental to oil that would be recovered 
therefrom by primary recovery and a secondary recovery method; 


“resource” means any mineral resource in Canada; 


“resource activity” of a taxpayer means 


(a) the production by the taxpayer of petroleum, natu- 
ral gas or related hydrocarbons or sulphur from 


(i) an oil or gas well in Canada, or 


(ii) a natural accumulation (other than a mineral re- 
source) of petroleum or natural gas in Canada, 


(b) the production and processing in Canada by the 
taxpayer or the processing in Canada by the taxpayer 
of 


(i) ore (other than iron ore or tar sands ore) from a 
mineral resource in Canada to any stage that is not 
beyond the prime metal stage or its equivalent, 


(i1) iron ore from a mineral resource in Canada to 
any stage that is not beyond the pellet stage or its 
equivalent, and 


(ili) tar sands ore from a mineral resource in Can- 
ada to any stage that is not beyond the crude oil 
stage or its equivalent, 
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(c) the processing in Canada by the taxpayer of heavy 
crude oil recovered from an oil or gas well in Canada 
to any stage that is not beyond the crude oil stage or its 
equivalent, 

(c.1) Canadian field processing carried on by the 
taxpayer, 

(d) the processing in Canada by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a 
mineral resource outside Canada to any stage that 
is not beyond the prime metal stage or its 
equivalent, 


(ii) iron ore from a mineral resource outside Can- 
ada to any stage that is not beyond the pellet stage 
or its equivalent, and 


(iii) tar sands ore from a mineral resource outside 
Canada to any stage that is not beyond the crude oil 
stage or its equivalent, or 


(e) the ownership by the taxpayer of a right to a rental 
or royalty computed by reference to the amount or 
value of production from a natural accumulation of pe- 
troleum or natural gas in Canada, an oil or gas well in 
Canada or a mineral resource in Canada, 


and, for the purposes of this definition, 


(f) the production of a substance by a taxpayer in- 
cludes exploration and development activities of the 
taxpayer with respect to the substance, whether or not 
extraction of the substance has begun or will ever 
begin, 

(g) the production or the processing, or the production 
and processing, of a substance by a taxpayer includes 
activities performed by the taxpayer that are ancillary 
to, or in support of, the production or the processing, 
or the production and processing, of that substance by 
the taxpayer, 


(h) the production or processing of a substance by a 
taxpayer includes an activity (including the ownership 
of property) that is undertaken before the extraction of 
the substance and that is undertaken for the purpose of 
extracting or processing the substance, 


(1) the production or the processing, or the production 
and processing, of a substance by a taxpayer includes 
activities that the taxpayer undertakes as a conse- 
quence of the production or the processing, or the pro- 
duction and processing, of that substance, whether or 
not the production, the processing or the production 
and processing of the substance has ceased, and 


(j) notwithstanding paragraphs (a) to (1), the produc- 
tion, the processing or the production and processing 
of a substance does not include any activity of a tax- 
payer that is part of a source described in paragraph 
1204(1)(b), where 
(1) the activity 
(A) is the transporting, transmitting or process- 
ing (other than processing described in subpara- 
graph 1206(1)“resource activity’(b) (i11), para- 
graph 1206(1)“resource activity’(c) or (c.1) or 
subparagraph 1206(1)“resource — activity”’(d) 
(iii)) of petroleum, natural gas or related hydro- 
carbons or of sulphur, or 


(B) can reasonably be attributed to a service 
rendered by the taxpayer, and 


(ii) revenues derived from the activity are not taken 
into account in computing the taxpayer’s gross re- 
source profits; 
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History: The opening words of para. (a) and cl. (j)(i)(A) amended, and 
para. (c.1) added to the definition “resource activity” in subsec. 1206(1) by 
P.C. 1999-629, subsecs. 7(1) to (3), April 15, 1999, Canada Gazette, Part 
II, April 28, 1999, applicable to taxation years that begin after 1996. 


The definition “resource activity” added to subsec. 1206(1) by P.C. 1996- 
1488, subsec. 4(3), September 24, 1996, Canada Gazette, Part Il, October 
16, 1996, applicable to taxation years that begin after December 20, 1991. 


“secondary recovery method” means a method to re- 
cover from a reservoir oil that is incremental to oil that 
would be recovered therefrom by primary recovery, by 
supplying energy to supplement or replace the natural en- 
ergy of the reservoir through the use of technically proven 
methods, including waterflooding; ) 
History: “secondary recovery method” added by P.C. 1985-465, s. 7, 
February 14, 1985, Canada Gazette, Part II, March 6, 1985, effective Jan- 
uary 1, 1981. 


“specified development well” — [Revoked] 


History: The definition “specified development well” revoked by P.C. 
1985-465, s. 7, February 14, 1985, Canada Gazette, Part II, March 6, 
1985, effective January 1, 1981. 


“Specified development well” added by P.C. 1981-3329, s. 7, November 
26, 1981, Canada Gazette, Part Il, December 9, 1981, effective commenc- 
ing January 1, 1981. 


“specified percentage” for a calendar year 


(a) in respect of a Canadian oil and gas exploration 
expense of a taxpayer for that year incurred in respect 
of conventional lands means, 


(i) for the 1981 calendar year, 100 per cent, 
(ii) for the 1982 calendar year, 60 per cent, and 
(iii) for the 1983 calendar year, 30 per cent, and 


(b) in respect of a Canadian oil and gas exploration 
expense of a taxpayer for that year incurred in respect 
of non-conventional lands means, 


(i) for the 1981 and 1982 calendar years, 100 per 
cent, 


(ii) for the 1983 calendar year, 60 per cent, and 


(ii) for the 1984 calendar year, 30 per cent; 


History: Paras. (b) and (c) of “specified percentage” substituted by P.C. 
1985-465, s. 7, February 14, 1985, Canada Gazette, Part Il, March 6, 
1985, effective January 1, 1981. 


“Specified percentage” added by P.C. 1981-3329, s. 7, November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective commencing 
January 1, 1981. 


“specified property” of a person means all or substan- 
tially all of the property used by the person in carrying on 
in Canada such of the businesses described in subpara- 
graphs 66(15)(h)(Gi) to (vii) [66(15)“principal-business 
corporation’’(a) to (g)] of the Act as were carried on by 
the person; 

History: “Specified property” added by P.C. 1990-2256, subsec. 4(1), 


October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable 
after 1984. 


“specified royalty” means a royalty created after Decem- 
ber 5, 1996 (otherwise than pursuant to an agreement in 
writing made before on or before that date) where 


(a) the cost of the royalty was a Canadian’ develop- 
ment expense, and 


(b) the royalty was created as part of a transaction or 
event or series of transactions or events as a conse- 
quence of which depreciable property was acquired at 
a capital cost that was less than its fair market value 
(determined without regard to the royalty); 
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Proposed Repeal [effective 2007 
ma 1206(1)“specified royalty 
Application: The June 9, 2003 draft regulations (natural tédoutces), stb. 


sec. 4(2), will repeal the definition “specified ey in subsec. 1206(1), 
applicable to taxation years that begin after 2006. : 


Technical Notes: See under Proposed oes of Reg. 
1206(1)“production royalty’’(b) above. a 


; Reg. pe 


History: The definition “specified royalty” added to subsec. 1206(1) by 
P.C. 1999-629, subsec. 7(5), April 15, 1999, Canada Gazette, Part II, 
April 28, 1999, applicable after March 6, 1996 except that, with respect to 
a royalty created after March 6, 1996 and before December 6, 1996 (or 
after March 6, 1996 and before 1998 pursuant to an agreement in writing 
made on or before December 5, 1996) if any of the parties to the royalty so 
elect in writing filed with the Minister of National Revenue before July 1, 
1999, the definition “specified royalty” shall be read as follows in respect 
of the royalty: 


“specified royalty” means a royalty (other than a production roy- 
alty) created after March 6, 1996 (otherwise than pursuant to an 
agreement in writing made before March 7, 1996) where 


(a) any amount paid or payable to the holder of the royalty be- 
cause of the holder’s interest in the royalty is calculated with 
reference to any expense, or 


(b) an arrangement involving the reimbursement of, contribu- 
tion to or allowance for, any expense has been made after 
March 6, 1996 and it is reasonable to consider that one of the 
reasons for the arrangement is to avoid the application of para- 
graph (a) in respect of the royalty; 


“stated percentage” means 


(a) where the taxpayer is an individual ‘other than a 
trust, in respect of subparagraph 1203(2)(a)(i), 


(i) 100 per cent in respect of an expenditure in- 
curred before 1989, 


(ii) 50 per cent in respect of an expenditure in- 
curred after 1988 and before 1990, and 


(i11) O per cent in respect of an expenditure incurred 
after 1989, 


(b) in respect of subparagraph 1203(2)(a)() (where 
paragraph (a) is not applicable) and paragraphs 
1205(1)(a), (b), (c) and (f) 


(i) 100 per cent in respect of an expenditure in- 
curred or a cost incurred in borrowing. capital 
before July 1, 1988, 


(ii) 50 per cent in respect of an expenditure in- 
curred or a cost incurred in borrowing capital after 
June 30, 1988 and before 1990, and 


(iii) 0 per cent in respect of an expenditure incurred 
or a cost incurred in borrowing capital after 1989, 


(c) where the taxpayer is an individual other than a 
trust, in respect of subparagraph 1203(2)(a)(ii) and 
subsection 1203(4), 


(i) 100 per cent in respect of any assistance that re- 
lates to expenditures incurred before 1989, 


(ii) 50 per cent in respect of any assistance that re- 
lates to expenditures incurred after 1988 and before 
1990, and 


(iii) 0 per cent in respect of any assistance that re- 
lates to expenditures incurred after 1989, and 


(d) in respect of subparagraph 1203(2)(a)(il) (if para- 
graph (c) is not applicable), subsection 1203(4) (if par- 
agraph (c) is not applicable) and subparagraph 
1205(1)G)(@11), 
(i) 100 per cent in respect of any assistance or ben- 
efit that relates to expenditures incurred before July 
1, 1988, 
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(ii) 50 per cent in respect of any assistance or bene- 
fit that relates to expenditures incurred after June 
30, 1988 and before 1990, and 


(111) O per cent in respect of any assistance or bene- 
fit that relates to expenditures incurred after 1989; 
History: The opening words of para. (d) amended by P.C. 1999-629, sub- 


sec. 7(4), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applica- 
ble to 1999 et seq. 


“Stated percentage” added by P.C. 1990-2780, subsec. 7(5), applicable to 
taxation years ending after February 17, 1987. 


“tar sands ore” means ore extracted, other than through 
a well, from a mineral resource that is a deposit of bitumi- 
nous sand, oil sand or oil shale; 

History: “Tar sands ore” added by P.C. 1985-465, s. 7, February 14, 


1985, Canada Gazette, Part II, March 6, 1985, applicable to taxation years 
commencing after November 12, 1981. 


“tertiary recovery equipment” means property of a tax- 
payer that 


(a) is, or but for Class 41 in Schedule II would be, 
included in Class 10 in Schedule II by virtue of para- 
graph (j) of the description of that Class, 


(b) was acquired by the taxpayer after 1980 for use in 
a qualified tertiary oil recovery project, 


other than property 


(c) used by the taxpayer for another use prior to the 
use described in paragraph (b), or 


(d) that had, before it was acquired by the taxpayer, 
been used for any purpose whatever by any person 
with whom the taxpayer was not dealing at arm’s 
length. 
History: “Tertiary recovery equipment” substituted by P.C. 1990-2780, 
subsec. 7(4), deemed in force as of January 1, 1981 except that para. (a) 


shall before 1988 be read without reference to the words “or but for Class 
41 in Schedule If would be”. 


Para. (c) of “tertiary recovery equipment” substituted by P.C. 1985-465, s. 
7, February 14, 1985, Canada Gazette, Part II, March 6, 1985, effective 
commencing January 1, 1981. 

“Tertiary recovery equipment” added by P.C. 1981-3329, s. 7, November 
26, 1981, Canada Gazette, Part Il, December 9, 1981, effective commenc- 
ing January 1, 1981. 


(2) In this Part, “joint exploration corporation”, ““princi- 
pal-business corporation”, “production” from a Canadian 
resource property, “reserve amount” and “shareholder 
corporation” have the meanings assigned by subsection 
66(15) of the Act. 

History: Subsec. 1206(2) substituted by P.C. 1990-2780, subsec. 7(6), 


December 20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable 
to taxation years ending after February 17, 1987. 


Subsec. 1206(2) substituted by P.C..1986-2590, s. 8, November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986, applicable after April 19, 
1983. 


Subsec. 1206(2) substituted by P.C. 1985-465, February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, effective commencing January 1, 1981. 


(3) For the purposes of sections 1201 to 1209 and 1212 
where at the end of a fiscal period of a partnership, a tax- 
payer was a member thereof 


(a) the resource profits of the partnership for the fiscal 
period, to the extent of the taxpayer’s share thereof, 
shall be included in computing his resource profits for 
his taxation year in which the fiscal period ended; 


(b) any property acquired or disposed of by the part- 
nership shall be deemed to have been acquired or dis- 
posed of by the taxpayer to the extent of his share 
thereof; 
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(c) any property deemed by paragraph (b) to have 
been acquired or disposed of by the taxpayer shall be 
deemed to have been acquired or disposed of by him 
on the day the property was acquired or disposed of by 
the partnership; 


(d) any amount that has become receivable by. the 
partnership and in respect of which the consideration 
given by the partnership therefor was property (other 
than property referred to in paragraph 59(2)(a), (c) or 
(d) of the Act or a share or interest therein or right 
thereto) or services, all or part of the original cost of 
which to the partnership may reasonably be regarded 
primarily as an exploration or development expense of 
the taxpayer, shall be deemed to be an amount receiva- 
ble by the taxpayer to the extent of his share thereof, 
and the consideration so given by the partnership 
shall, to the extent of the taxpayer’s share thereof, be 
deemed to have been given by the taxpayer for the 
amount deemed to be receivable by him; 


(e) any expenditure incurred or deemed to have been 
incurred by the partnership shall be deemed to have 
been incurred by the taxpayer to the extent of the tax- 
payer’s share thereof; and 


(f) any amount or expenditure deemed by paragraph 
(d) or (e) to have been receivable or incurred, as the 
case may be, by the taxpayer shall be deemed to have 
become receivable or been incurred, as the case may 
be, by the taxpayer on the day the amount became re- 
ceivable or the expenditure was incurred or deemed to 
have been incurred by the partnership. 
History: Paras. 1206(3)(e), (f) substituted by P.C. 1990-2256, subsec. 
4(2), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, appli- 
cable in respect of expenditures or expenses incurred after February 1986. 
Paras. 1206(3)(b), (d) and (e) substituted, para. 1206(3)(f) added, by P.C. 
1985-465, subsecs. 7(12) and (13), February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, applicable to fiscal periods ending after March 6, 
1985. 
Paras, 1206(3)(b), (c) substituted, paras. (d), (e) added by P.C. 1980-1483, 
subsec. 4(4), June 5, 1980, Canada Gazette, Part II, June 25, 1980. 
All that portion of subsec. 1206(3) preceding para. (a) substituted, para. 
1206(3)(c) added, by subsecs. 5(3), (4) of P.C. 1979-649, March 8, 1979, 
Canada Gazette, Part Il, March 28, 1979, effective for the period com- 
mencing April 11, 1978. 


(3.1) For the purposes of sections 1201 to 1203, 1205, 
1217 and 1218, where a taxpayer was a member of a part- 
nership at the end of a fiscal period of the partnership, the 
taxpayer shall be deemed to receive or to become entitled 
to receive any amount of assistance or benefit, whether 
such amount is by way of a grant, subsidy, rebate, forgiv- 
able loan, deduction from royalty or tax, rebate of royalty 
or tax, investment allowance or any other form of assis- 
tance or benefit, that the partnership at any time receives 
or becomes entitled to receive in respect of expenses in- 
curred in that fiscal period of the partnership, to the extent 
of, 


(a) where the partnership in the fiscal period receives 
or becomes entitled to receive the amount, the tax- 
payer’s share thereof, or 


(b) where the partnership after the fiscal period be- 
comes entitled to receive the amount, what would 
have been the taxpayer’s share thereof if the partner- 
ship had in the fiscal period received or become enti- 
tled to receive the amount, 


and the time at which the taxpayer is deemed to receive or 
become entitled to receive such share of the amount shall 
be the time that the partnership receives or becomes enti- 
tled to receive the amount. 
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History: That portion of subsec. 1206(3.1) preceding para. (a) substituted 
by P.C. 1988-1608, subsec. 1(1), August 11, 1988, Canada Gazette, Part 
II, August 31, 1988, applicable to 1985 et seq. 


Subsec. 1206(3.1) added by P.C. 1985-465, subsec. 7(14), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable to fiscal periods 
ending after March 6, 1985. 


(4) Where an expense incurred after November 7, 1969 
that was a Canadian exploration and development ex- 
pense or that would have been such an expense if it had 
been incurred after 1971 (other than an amount included 
therein that is in respect of financing or the cost of any 
Canadian resource property acquired by a joint explora- 
tion corporation or any property acquired by a joint ex- 
ploration corporation that would have been a Canadian re- 
source property if it had been acquired after 1971), a 
Canadian exploration expense (other than an amount in- 
cluded therein that is in respect of financing) or a Cana- 
dian development expense (other than an amount in- 
cluded therein that is in respect of financing or an amount 
referred to in subparagraph 66.2(5)(a)(ii1) [66.2(5)“Cana- 
dian development expense’’(e)] of the Act) has been re- 
nounced in favour of a taxpayer and was deemed to be an 
expense of the taxpayer for the purposes of subsection 
66(10), (10.1) or (10.2) of the Act or subsection 29(7) of 
the Income Tax Application Rules, the expense shall, 


(a) for the purposes of sections 1203 and 1205, be 
deemed to have been such an expense incurred by the 
taxpayer at the time the expense was incurred by the 
joint exploration corporation; and 


(b) for the purposes of sections 1204 and 1210 and 
paragraphs 1217(2)(e) and 1218(2)(e), be deemed to 
have been such an expense incurred by the taxpayer at 
the time it was deemed to have been incurred by the 
taxpayer for the purposes of subsection 66(10), (10.1) 
or (10.2) of the Act or subsection 29(7) of the Income 
Tax Application Rules, as the case may be. 


History: Subsec. 1206(4) amended by P.C. 1994-1817, s. 48, November 
1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Para. 1206(4)(b) substituted by P.C. 1988-1608, subsec. 1(2), August 11, 
1988, Canada Gazette, Part II, August 31, 1988, applicable to 1985 et seq. 


Subsec. 1206(4) substituted by P.C. 1985-465, subsec. 7(15), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable with respect to 
expenses renounced after 1981. 


(4.1) An expense that is a Canadian exploration and de- 
velopment overhead expense of the joint exploration cor- 
poration referred to in subsection (4), or would be such an 
expense if the references to “connected with the taxpayer” 
in paragraph (d) of the definition “Canadian exploration 
and development overhead expense” in subsection (1) 
were read as “connected with the shareholder corporation 
in favour of whom the expense was renounced for the 
purposes of subsection 66(10.1) or (10.2) of the Act”, that 
may reasonably be considered to be included in a Cana- 
dian exploration expense or Canadian development ex- 
pense that is deemed by subsection (4) to be a Canadian 
exploration expense or Canadian development expense of 
the shareholder corporation, shall be deemed to be a Ca- 
nadian exploration and development overhead expense of 
the shareholder corporation incurred by it at the time the 
expense was deemed by subsection (4) to have been in- 
curred by it and shall be deemed at and after that time not 
to be a Canadian exploration and development overhead 
expense incurred by the joint exploration corporation. 

History: Subsec. 1206(4.1) added by P.C. 1985-465, subsec. 7(16), Feb- 


ruary 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to ex- 
penses renounced after March 6, 1985. 
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(4.2) For the purposes of paragraphs 66(12.6)(b), 
(12.601)(d) and (12.62)(b) of the Act, a prescribed Ca- 
nadian exploration and development overhead ex- 
pense of a corporation is 


(a) a Canadian exploration and development overhead 
expense of the corporation; 


(b) an expense that would be a Canadian exploration 
and development overhead expense of the corporation 
if the references to “connected with the taxpayer” in 
paragraph (d) of the definition “Canadian exploration 
and development overhead expense” in subsection (1) 
were read as “connected with the person to whom the 
expense is renounced under subsection 66(12.6), 
(12.601) or (12.62) of the Act’; and 


(c) an expense that would be a Canadian exploration 
and development overhead expense of the corporation 
if the references to “person who was connected with 
the taxpayer” in paragraph (d) of the definition “Cana- 
dian exploration and development overhead expense” 
in subsection (1) were read as “person to whom the 
expense is renounced under subsection 66(12.6), 
(12.601) or (12.62) of the Act”. 

History: Subsec. 1206(4.2) amended by P.C. 1996-494, s. 2, April 16, 


1996, Canada Gazette, Part Il, May 1, 1996, applicable in respect of ex- 
penses incurred after December 2, 1992. 


Subsecs. 1206(4.2) added by P.C. 1990-2256, subsec. 4(3), October 18, 
1990, Canada Gazette, Part II, November 7, 1990, applicable in respect of 
expenditures or expenses incurred after February 1986. 


(4.3) For the purposes of subsections (4.2) and (5), a part- 
nership shall be deemed to be a person and its taxation 
year shall be deemed to be its fiscal period. 

History: Subsecs. 1206(4.3) added by P.C. 1990-2256, subsec. 4(3), Oc- 


tober 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in 
respect of expenditures or expenses incurred after February 1986. 


(5) For the purposes of subsection (6) and the definition 
“Canadian exploration and development overhead ex- 
pense” in subsection (1), 


(a) a person and a particular corporation are con- 
nected with each other if 


(i) the person and the particular corporation are not 
dealing at arm’s length, 


(11) the person has an equity percentage in the par- 
ticular corporation that is not less than 10 per cent, 
or 


(iii) the person is a corporation in which another 
person has an equity percentage that is not less 
than 10 per cent and the other person has an equity 
percentage in the particular corporation that is not 
less than 10 per cent; 


(a.1) a person and another person that is not a corpora- 
tion are connected with each other if they are not 
dealing at arm’s length; and 


(b) “costs incurred by a person” shall not include 


(i) an outlay or expense described in any of 
paragraphs (a) to (c) of that definition made or in- 
curred by the person if the references in those 
paragraphs to “taxpayer” were read as references to 
“person”, 


(ii) an outlay or expense made or incurred by the 
person to the extent that it is not reasonably attribu- 
table to the use of a property by, the performance 
of a service for, or any materials, parts, or supplies 
acquired by, the taxpayer referred to in that defini- 
tion, and 
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(ili) an amount in respect of the capital cost to the 
person of a property, other than, where the property 
is a depreciable property of the person, that propor- 
tion of the capital allowance of the person for his 
taxation year in respect of the property that may 
reasonably be considered attributable to the use of 
the property by, or in the performance of a service 
for, the taxpayer referred to in that definition. 
History: Para. 1206(5)(a.1) added by P.C. 1990-2256, subsec. 4(4), Octo- 


ber 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in 
respect of expenditures or expenses incurred after February 1986. 


Subpara. 1206(5)(b)(ii1) substituted by P.C. 1985-465, subsec. 7(17), Feb- 
ruary 14, 1985, Canada Gazette, Part II, March 6, 1985, effective com- 
mencing January 1, 1981. 


Subsec.: 1206(5) added by P.C. 1981-3329, subsec. 7(7), November 26, 
1981, Canada Gazette, Part II, December 9, 1981, effective commencing 
January 1, 1981. 


(6) For the purpose of subparagraph (5)(b)(iii), the “‘capi- 
tal allowance” of a person (in this subsection referred to 
as the “owner’’) for his taxation year in respect of a pro- 
perty owned by him means that proportion of an amount 
not exceeding 20 per cent of the amount that is 


(a) in the case of a property owned by the owner on 
December 31, 1980, the lesser of 


(i) the capital cost of the property to the owner 
computed as if no amount had been included 
therein that is a cost of borrowing capital, includ- 
ing any cost incurred prior to the commencement 
of carrying on a business, ‘and 


(11) the fair market value.of the property on Decem- 
ber 31, 1980, 


(b) in the case of a property acquired by the owner 
after December 31, 1980 that was previously owned 
by a person connected with the owner, the lesser of 


(i) the capital cost of the property, computed as if 
no amount had been included therein that is a cost 
of borrowing capital, including any cost incurred 
prior to the commencement of carrying on a busi- 
ness, to the person, who was connected with the 
owner, who was the first person to acquire the pro- 
perty from a person with whom the owner was not 
connected, and 


(11) the fair market value of the property at the time 
it was acquired by the owner, and 


(c) in any other case, the capital cost of the property to 
the owner computed as if no amount had been in- 
cluded therein that is a cost of borrowing capital, in- 
cluding any cost incurred prior to the commencement 
of carrying on a business, 


that the number of days in the taxation year during which 
the property was owned by the owner is of 365. 


(7) For the purposes of paragraph (5)(a), “equity per- 
centage”’ has the meaning assigned by paragraph 95(4)(b) 
[95(4)“equity percentage”] of the Act. 

History: Subsecs. 1206(6), (7) added by P.C. 1981-3329, subsec. 7(7), 
November 26, 1981, Canada Gazette, Part Il, December 9, 1981, effective 
commencing January |, 1981. 


(8) For the purposes of the definition “qualified tertiary 
oil recovery project” in subsection (1), a “specified roy- 
alty provision” means: 


(a) the Experimental Project Petroleum Royalty Regu- 
lation of Alberta (Alta. Reg. 36/79); 


(b) The Experimental Oil Sands Royalty Regulations 
of Alberta (Alta. Reg. 287/77); 
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(c) section 4.2 of the Petroleum Royalty Regulations 
of Alberta (Alta. Reg. 93/74); 


(d) section 58A of the Petroleum and Natural Gas 
Regulations, 1969 of Saskatchewan (Saskatchewan 
Regulation 8/69); 


(e) section 204 of The Freehold Oil and Gas Produc- 
tion Tax Regulations, 1983 of Saskatchewan (Sas- 
katchewan Regulation 11/83); 


(f) item 9 of section 2 of the Petroleum and Natural 
Gas Royalty Regulations of British Columbia (B.C. 
Reg. 549/78); 


g) the Freehold Mineral Taxation Act of Alberta; 
(h) the Freehold Mineral Rights Tax Act of Alberta; 


(1) Order in Council 427/84 pursuant to section 9(a) of 
the Mines and Minerals Act of Alberta; 


(j) Order in Council 966/84 pursuant to-section 9 of 
the Mines and Minerals Act of Alberta; or 


(k) Order in Council 870/84 pursuant to section 9 of 
the Mines and Minerals Act of Alberta. 


History: Para. 1206(8)(k) added by P.C. 1990-162, subsec. 5(2), applica- 
ble to 1982 et seq. 


Subsec. 1206(8) added by P.C. 1985-465, subsec. 7(18), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, effective commencing Jan- 
uary 1, 1981. 


(8.1) For the purposes of paragraph (a) of the definition of 
“qualified tertiary oil recovery project” in subsection (1), 
where at a particular time unconditional approval is given 
by a person referred to in subparagraph 18(1)(m)(i), (ii) or 
(ii), of the Act for a specified royalty provision to apply at 
a time after the particular time, the specified royalty pro- 
vision shall be deemed to apply as of the particular time. 


Proposed Amendment — Reg. 1206(8.1) 


(8.1) For the purpose of paragraph (a) of the definition 
“qualified tertiary oil recovery project” in subsection 
(1), a specified royalty provision is deemed to apply as 
of a particular time if, at the particular time, uncondi- 
tional approval for the specified royalty provision to ap- 
ply at a time after the particular time is. given by 


(a) Her Majesty in right of Canada or of a province; 


(b) an agent of her Majesty in right of Canada or of a 
province; or 


(c) a corporation, a Sominission or an acenclaron 
that is controlled by Her Majesty in right of Canada 
or of a province or by an agent of Her Majesty in 
right of Canada or of a province. 


Application: The June 9, 2003 draft regulations (natural resources), 
subsec. 4(3), will amend subsec. 1206(8. 1) to read as above, deemed to 
have come into force on December 20, 2002. 


Technical Notes: See under Reg. 1206( Dee, roy- 
alty’(b) [temporary] above. 


History: Subsec. 1206(8.1) added by P.C. 1990-2780, subsec. 7(7), De- 
cember 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable 
after 1980. 


(9) For the purposes of the definition “production royalty” 
in subsection (1), a “Crown royalty” of a taxpayer in re- 
spect of the production of petroleum, natural gas or re- 
lated hydrocarbons from a natural accumulation of petro- 
leum or natural gas in Canada, an oil or gas well in 
Canada, a resource that is a bituminous sands deposit, oil 
sands deposit or oil shale deposit or in respect of the own- 
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ership of a natural reservoir of gas or petroleum 't in Can- 
ada means an amount 


(a) that would be included in computing his income 
for a taxation year by virtue of paragraph 12(1)(0) of 
the Act in respect of such production or ownership if 
that paragraph were read without reference to the 
words “or a prescribed amount’, 


(b) that would not be deductible in obecrecsieets his in- 
come for a taxation year by virtue of paragraph 
18(1)(m) of the Act in respect of such production or 
ownership if that paragraph were read without refer- 
ence to the words “other than a prescribed amount”, 


(c) by which his proceeds of disposition of such pro- 
duction are increased by virtue of subsection 69(6) of 
the Act, or 


(d) by which his cost of acquisition of such production 
is reduced by virtue of subsection 69(7) of the Act, 


less, in respect of an amount described in paragraph (a) or 
(b), the amount of any reimbursement, contribution or al- 
lowance referred to in section 80.2 of the Act received or 
receivable by the taxpayer in respect of that amount. 


eeroposed, EDSON, [effective e0nT): — Rego 
A206(9) is pd ssw ove 8 
Application. The June 9, 2003 draft regulations fdatite fetal ces), sub- 


sec. 4(4), will repeal auiser: — a to taxation ver shat be- 
gin after 2006. 


Technical Notes: Sec - iaiiele | PiGseed Repeal ‘of Reg 
1206(1)“production royalty’(b) above. 


History: The closing words of subsec. 1206(9) amended by P.C. 1996- 
1488, subsec. 4(4), September 24, 1996, Canada Gazette, Part II, October 
16, 1996, applicable after January 1990. 


That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 
1990-2780, subsec.. 7(8), December 20, 1990, Canada Gazette, Part II, 
January 16, 1991, applicable after June 30, 1988. 


That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 
1990-162, subsec. 5(3), applicable to taxation years ending after March 
1985. 


Subsec. 1206(9) added by P.C. 1985-465, subsec. 7(19), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, effective commencing Jan- 
uary 1, 1982. 


Definitions [Reg. 1206]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “bituminous sands”, “business” — ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian development expense” — 
ITA 66.2(5), 248(1); “Canadian exploration and development overhead 
expense” — Reg. 1206(1), (4.1); “Canadian exploration expense” — ITA 
66.1(6), 248(1); “Canadian field processing” —ITA 248(1); “Canadian 
oil and gas exploration expense” — Reg. 1206(1); “Canadian resource 
property” —ITA 66(15), 248(1); “capital allowance” — Reg. 1206(6); 
“commencement” — Interpretation Act 35(1); “connected” — Reg. 
1206(5); “conventional lands” — Reg. 1206(1); “corporation” —ITA 
248(1), Interpretation Act 35(1); “cost incurred by a person” — Reg. 
1206(5)(b); “Crown royalty” — Reg. 1206(9); * 
ITA 13(21), 248(1); “disposed”, “disposes” — ITA 248(1)“disposition”; 
“disposition”, “employed” —ITA 248(1); “equity percentage” —ITA 
95(4), Reg. 1206(7); “fiscal period” — ITA 249.1; “gross resource prof- 
its” — Reg. 1204(1); “Her Majesty” — Interpretation Act 35(1); “indivi- 
dual” —ITA 248(1); “mine” — Reg. 1206(1); “mineral”, “mineral re- 
source” — ITA 248(1); “non-conventional lands” — Reg. 1206(1); “oil or 
gas well’? —ITA 248(1); “ore”, “original owner’ — Reg. 1206(1); 
“owner” — Reg. 1206(5); “person” — ITA 248(1), Reg. 1206(4.3); “pre- 
scribed” — ITA 248(1); “primary recovery”, “proceeds of disposition” — 
Reg. 1206(1); “processing property” — Reg. 1206(1); “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “qualified tertiary oil re- 
covery project’ —Reg. 1206(1); “related” —ITA 251(2)-(6); “re- 
source” — Reg. 1206(1); “resource: profits” — Reg. 1204(1.1); “secon- 
. 1206(1); “share”, “shareholder” — ITA 
“specified royalty” — Reg. 1206(1); “specified royalty provi- 
“tar sands ore” — Reg. 1206(1); “taxation 
year’ —ITA 249; “taxpayer” —ITA 248(1); “territorial sea”, “terri- 
tory” — Interpretation Act 35(1); “trust? —ITA 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


248(1); 
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1207. Frontier exploration allowances — (1) A tax- 
payer may deduct in computing his income for a taxation 
year such amount as he may claim not exceeding the 
lesser of 


(a) his income for the year, computed in accordance 
with Part I of the Act, if no deduction were allowed 
under this subsection; and 


(b) his frontier exploration base as of the end of the 
year (before making any deduction under this subsec- 
tion for the year). 


(2) For the purposes of this section, the “frontier explora- 
tion base” of a taxpayer as of a particular time means the 
amount by which the aggregate of 


(a) the aggregate of all amounts, each of which is an 
amount in respect of a particular oil or gas well in 
Canada equal to 667/3 per cent of the amount by which 


(i) expenses incurred after March, 1977 and before 
April, 1980 and before the particular time in re- 
spect of the well (other than expenses that may rea- 
sonably be regarded as having been incurred as 
consideration for services rendered to the taxpayer 
after March, 1980) if those expenses would be in- 
cluded in the Canadian exploration expense of the 
taxpayer. within the meaning of paragraph 
66.1(6)(a) [66.1(6)“Canadian. exploration — ex- 
pense”’] of the Act (if that paragraph were read 
without reference to subparagraphs (iii) and (iii. 1) 
[paras. (f) and (g)] thereof and without reference to 
the words “within six months after the end of the 
year, the drilling of the well is completed and” in 
subparagraph (ii) [para. (c)] thereof, and if the ref- 
erence in subparagraphs (iv) and (v) [paras. (h) and 
(i)] thereof to “any of subparagraphs (1) to (i111) 
[paras. (a) to (g)]” were read as a reference to “sub- 
paragraph (i) or (11) [para. (a) or (c)]”) other than 


(A) a cost of borrowing capital, including any 
cost incurred prior to the commencement of 
carrying on a business, that was a Canadian ex- 
ploration expense of the taxpayer, 


(B) an expense renounced by the taxpayer 
under subsection 66(10.1) of the Act, 


(C) an amount that, by. virtue of subparagraph 
66.1(6)(a)Gv) [66.1(6)“Canadian | exploration 
expense’’(h)] of the Act, was a Canadian explo- 
ration expense, if such amount was an expense 
referred to in clause (A) or (B) that was in- 
curred by a partnership referred to in that sub- 
paragraph, or 


(D) an amount that, by virtue of subparagraph 
66.1(6)(a)(v) [66.1(6)“Canadian exploration ex- 
pense”’(i)] of the Act, was a Canadian explora- 
tion expense, if such amount was an expense re- 
ferred to in clause (A) or (B) that the taxpayer 
incurred pursuant to an agreement referred to in 
that subparagraph, 


exceeds 


(ii) the taxpayer’s threshold amount in respect of 
the well, minus the amount that would be deter- 
mined under subparagraph (i) in respect of the tax- 
payer for the well if the reference therein to “after 
March, 1977 and before April, 1980” were read as 
“after June, 1976 and before April, 1977”, and 


(a.l) where the taxpayer is a successor corporation, 
any amount required by paragraph (7)(a) to be added 
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before the particular time in computing the taxpayer’s 
frontier exploration base, 


exceeds the aggregate of 


(b) all amounts deducted by the taxpayer under sub- 
section (1) in computing his income for taxation years 
ending before the particular time, 


(c) 66°/3 per cent of the aggregate of all amounts, each 
of which is an amount that became receivable by the 
taxpayer after March 28, 1979 and before the earlier of 
December 12, 1979 and the particular time, and in re- 
spect of which the consideration given by the taxpayer 
therefor was a property (other than a share, or a pro- 
perty that would have been a Canadian resource pro- 
perty if it had been acquired by the taxpayer at the 
time the consideration was given) or services the cost 
of which may reasonably be regarded as having been 
primarily an expenditure in respect of an oil or gas 
well for which an amount was added in computing the 
taxpayer’s frontier exploration base by virtue of para- 
graph (a) or in computing the frontier exploration base 
of a predecessor by virtue of paragraph (a) as it ap- 
plied to the predecessor where the taxpayer is a suc- 
cessor corporation to the predecessor, as the case may 
be; and 


(d) where the taxpayer is a predecessor, any amount 
required by paragraph (7)(b) to be deducted before the 
particular time in computing the taxpayer’s frontier 
exploration base. 
History: Cl. 1207(2)(a)(i)(A), para. 1207(2)(c) substituted by P.C. 1981- 
3329, s. 8, November 26, 1981, Canada Gazette, Part Il, December 9, 
1981, para. 1207(2)(c) effective commencing December 12, 1979. 
All that portion of subpara. 1207(2)(a)(i) preceding cl. (A) substituted by 
P.C. 1980-3311, December 4, 1980, Canada Gazette, Part II, December 
24, 1980. 
All that portion of subpara. 1207(2)(a)(i) preceding cl. (A), and cl. 
1207(2)(a)G)(C) substituted by P.C. 1980-1483, subsec. 5(1), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective December 6, 1979. 


That portion of subsec. 1207(2) preceding para. (a) and that portion fol- 
lowing para. (a) substituted by subsecs. 6(1), (2) of P.C. 1979-649, March 
8, 1979, Canada Gazette, Part II, March 28, 1979. 


(3) For the purposes of subparagraph (2)(a)(i1), a tax- 
payer’s “threshold amount” in respect of an oil or gas 
well means 


(a) where the taxpayer and one or more other persons 
have filed an agreement with the Minister in pre- 
scribed form in respect of the well and 


(1) the amount allocated to each such person in the 
agreement does not exceed the amount that would 
be determined, at the time the agreement is filed, 
under subparagraph (2)(a)(i) in respect of that per- 
son for the well, if the reference in that subpara- 
graph to “March, 1977” were read as “June, 1976”, 
and 


(11) the aggregate of the amounts allocated by the 
agreement is $5 million, 


the amount allocated to the taxpayer in the agreement, 
but if no amount is allocated to the taxpayer in the 
agreement, nil; 

(b) where such an agreement has been filed in respect 
of the well by one or more persons other than the tax- 
payer, nil; or 

(c) where no such agreement has been filed in respect 
of the well, $5 million. 


(4) Where as a result of mechanical or geological difficul- 
ties the drilling of a particular oil or gas well does not 
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achieve its stated geological objectives under the drilling 
authority issued by the relevant government body and a 
further well, including a relief well, is drilled on the same 
geological formation and may reasonably be regarded as a 
continuation of or a substitution for the particular oil or 
gas well, the expenses in respect of the drilling of the fur- 
ther well shall, for the purposes of this section, be deemed 
to be expenses in respect of the drilling of the particular 
oil or gas well. 


(5) For the purposes of this section, 


(a) when a shareholder corporation is deemed to have 
incurred a Canadian exploration expense by virtue of 
an election made by a joint exploration corporation 
pursuant to subsection 66(10.1) of the Act, that ex- 
pense shall be deemed to have been incurred by the 
shareholder corporation at the time when it was in- 
curred by the joint exploration corporation; and 


(b) when a member of a partnership 1s deemed to have 
incurred a Canadian exploration expense by virtue of 
subparagraph 66.1(6)(a)(iv) [66.1(6)“Canadian explo- 
ration expense’’(h)] of the Act, that expense shall be 
deemed to have been incurred by the member at the 
time when it was incurred by the partnership. 


History: Para. 1207(5)(b) substituted by P.C. 1980-1483, subsec. 5(2), 
June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective December 
6, 1979. 


(6) For the purposes of this section, ‘‘oil or gas well’”’ 
means any well drilled for the purpose of producing pe- 
troleum or natural gas or of determining the existence, lo- 
cation, extent or quality of an accumulation of petroleum 
or natural gas, other than a mineral resource. 


History: Subsec. 1207(6) substituted by P.C. 1990-2780, subsec. 8(1), 
December 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable 
to taxation years ending after March 1985. 


Subsec. 1207(6) substituted by P.C. 1985-465, s. 8, February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, effective commencing January 1, 
1981. 


(7) Subject to subsections 1202(5) and (6), where a corpo- 
ration (in this section referred to as the “successor corpo- 
ration’’) has at any time (in this subsection referred to as 
the “‘time of acquisition”) after April 19, 1983 and in a 
taxation year (in this subsection referred to as the “‘trans- 
action year’’) acquired a property from another person (in 
this subsection referred to as the “‘predecessor’’), the fol- 
lowing rules apply: 


(a) for the purpose of computing the frontier explora- 
tion base of the successor corporation as of any time 
after the time of acquisition, there shall be added an 
amount equal to the amount required by paragraph (b) 
to be deducted in computing the frontier exploration 
base of the predecessor; and 


(b) for the purpose of computing the frontier explora- 
tion base of the predecessor as of any time after the 
transaction year of the predecessor, there shall be de- 
ducted the amount, if any, by which 


(i) the frontier exploration base of the predecessor 
immediately before the time of acquisition (assum- 
ing for this purpose that, in the case of an acquisi- 
tion as a result of an amalgamation described in 
section 87 of the Act, the predecessor existed after 
the time of acquisition and no property was ac- 
quired or disposed of in the course of the 
amalgamation) 
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exceeds 


(ii) the amount, if any, deducted under subsection 
(1) in computing the income of the predecessor for 
the transaction year of the predecessor. 


History: That portion of subsec. 1207(7) preceding para. (a) substituted 
by P.C. 1990-2780, subsec. 8(2), December 20, 1990, Canada Gazette, 
Part II, January 16, 1991, applicable to taxation years ending after Febru- 
ary 17, 1987. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 
1990-2256, subsec. 5(1), October 18, 1990, Canada Gazette, Part II, No- 
vember 7, 1990, applicable in respect of taxation years commencing after 
1984. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 
1990-162, s. 6, February 1, 1990, Canada Gazette, Part II, February 14, 
1990, applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years 
commencing before 1985 the reference to “Canadian resource properties 
of the predecessor” shall be read as a reference to, “property of the prede- 
cessor used by the predecessor in carrying on in Canada such of the busi- 
nesses described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as 
were carried on by the predecessor”. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 
1985-2277, s. 5S, July 24, 1985, Canada Gazette, Part Il, August 7, 1985, 
applicable with respect to acquisitions of property occurring after April 
19, 1983. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 
1980-1483, subsec. 5(3), June 5, 1980, Canada Gazette, Part II, June 25, 
1980, effective November 17, 1978. 


Subsec. 1207(7) substituted by subsec. 6(3) of P.C. 1979-649, March 8, 
1979, Canada Gazette, Part Il, March 28, 1979. 


Subsec. 1207(7) added by s. 7 of P.C. 1978-1849, June 8, 1978, Canada 
Gazette, Part II, June 28, 1978, applicable to ‘taxation years ending after 
March 1977. 


(8) [Revoked] 


History: Subsec. 1207(8) revoked by P.C. 1990-2780, subsec. 8(3), De- 
cember 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to 
taxation years ending after February 17, 1987. 


Subsec. 1207(8) added by P.C. 1990-2256, subsec. 5(2), October 18, 1990, 
Canada Gazette, Part Il, November 7, 1990, applicable in respect of taxa- 
tion years commencing after 1984 except that the Minister of National 
Revenue shall be deemed to have been notified in circumstances satisfying 
the condition set out in para. (c) if the Minister is notified in writing of the 
agreement referred to therein within 180 days after November 7, 1990. 


Definitions [Reg. 1207]: “amount”, “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian exploration ex- 
pense” — Reg. 1207(5); “Canadian resource property” —ITA 66(15), 
248(1); “commencement” — /nterpretation Act 35(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “disposed” — ITA 248(1)“disposi- 
tion’; “expenses” — Reg. 1207(4); “frontier exploration base” — Reg. 
1207(2); “mineral resource”, “Minister” — ITA 248(1); “month” — Jnter- 
pretation Act 35(1); “oil or gas well” — Reg. 1207(6); “person” — ITA 
248(1); “predecessor” — Reg. 1203(3); “prescribed”, “property”, “share’’, 
“shareholder” —ITA 248(1); ““successor corporation” —Reg. 1203(3); 
“taxation year’—ITA 249; “taxpayer? —ITA 248(1); “threshold 
amount” — Reg. 1207(3); “time of acquisition’, “transaction year” — 
Reg. 1203(3). 


1208. Additional allowances in respect of certain 
oil or gas wells — (1) Subject to subsections (3) and 
(4) where a taxpayer has income for a taxation year from 
an oil or gas well that is outside Canada, or where an indi- 
vidual has income for a taxation year from an oil or gas 
well in Canada, in computing his income for the year he 
may deduct the lesser of 


(a) the aggregate of drilling costs incurred by him in 
that year and previous taxation years in respect of the 
well (not including the cost of land, leases or other 
rights and not including indirect expenses such as gen- 
eral exploration, geological and geophysical expenses) 
minus the aggregate of all amounts deductible in re- 
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spect thereof in computing his income for previous 
years; and 


(b) that part of his income for the year that may rea- 
sonably be regarded as income from the well. 


(2) Where a taxpayer has more than one oil or gas well to 
which subsection (1) applies, the allowance in respect of 
the drilling costs of each well shall be computed 
separately. 


(3) Where an individual has income for a taxation year 
from an oil or gas well in Canada, no deduction may be 
made under this section in computing such income in re- 
spect of drilling costs of that well incurred after April 10, 
1962. 


(4) Where a taxpayer has income for a taxation year from 
an oil or gas well that is outside Canada, no deduction 
may be made under this section in computing such in- 
come in respect of drilling costs of that well incurred after 
19711 ¢ 


Definitions [Reg. 1208]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “individual”, “oil or gas well” —ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


1209. Additional allowances in respect of certain 
mines — (1) Subject to subsection (3), where a taxpayer 
operates in Canada a mine for the production of materials 
from a resource he may deduct, in computing his income 
for a taxation year, such amount as he may claim not ex- 
ceeding 25 per cent of the amount computed under sub- 
section (2). 


(2) The amount referred to in subsection (1) is the aggre- 
gate of all expenditures made or incurred by the taxpayer 
before 1972 that are reasonably attributable to the pros- 
pecting and exploration for and the development of the 
mine prior to the coming into production of the mine in 
reasonable commercial. quantities, except to the extent 
that the expenditures were 


(a) expenditures in respect of which a deduction from, 
or in computing, a taxpayer’s income tax or excess 
profits tax was provided by section 8 of the Income 
War Tax Act; 


(b) expenditures in respect of which an amount was 
deducted in computing a taxpayer’s income under sec- 
tion 16 of chapter 63, S.C., 1947 or section 16 of 
chapter 53, S.C., 1947-48 or, if the expenditure was 
incurred prior to 1953, under section 53 of chapter 25, 
S.C., 1949 (Second Session); 


(c) expenditures incurred after 1952 in respect of 
which a deduction was or is provided by section 53 of 
chapter 25, S.C., 1949, (Second Session), section 83A 
of the Act as it read in its application to the 1971 taxa- 
tion year or section 29 of the Income Tax Application 
Rules; 


(d) expenditures deducted in computing the income of 
the taxpayer in the year they were incurred; 


(e) the cost to the taxpayer of property in respect of 
which an allowance is provided under paragraph 
20(1)(a) of the Act; or 


(f) the cost to the taxpayer of a leasehold interest. 
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(3) The amount deductible under subsection (1) shall not 
exceed the amount computed under subsection (2) minus 
the aggregate of 


(a) amounts deducted under subsection (1) in comput- 
ing the income of the taxpayer for previous taxation 
years; and 


(b) similar amounts deducted in computing the income 
of the taxpayer for the purposes of the Income War 
Tax Act and The 1948 Income Tax Act (as defined in 
paragraph 12(d) of the Income Tax Application Rules). 
History: Para. 1209(2)(c) amended by P.C. 1994-1817, s. 48, November 
1, 1994, Canada Gazette, Part Il, November 30, 1994. 
Definitions [Reg. 1209]: “amount” — Reg. 1209(2); “Canada” — ITA 
255, Interpretation Act 35(1); “mine” — Reg. 1206(1); “property” — ITA 
248(1); “resource” — Reg. 1206(1); “taxation year’ —ITA 249; “tax 
payer” —ITA 248(1). 


1210. Resource allowance — (1) For the purpose of 
paragraph 20(1)(v.1) of the Act, there may be deducted in 
computing the income of a taxpayer for a taxation year 
the amount determined by the formula 


Proposed Amendment — Reg. 1210(1) 
opening words [temporary] 


1210. @ Resource allowance — For the purpose of 
paragraph 20(1)(v.1) of the Act, the amount allowed to 
a taxpayer for a taxation year is ees amount determined 
by the formula 

Application: The June 9, 2003 draft regulations (natural resources), 
subsec. 5(1), will amend the opening words of subsec. 1210(1) to read 
as above, applicable to taxation years that end after 2002 and begin 
before 2007. 

Technical Notes: The opening words of subsection 1210(1) 
of the Regulations are amended applicable to taxation years 
that end after 2002, and begin before 2007, to provide that the 
amount of resource allowance deductible during the phase-out 
period from 2003 to 2006 will be as determined by the Act. 


25(A+B)-C 
where 
A is the taxpayer’s adjusted resource profits for the year; 


Bis the total of all amounts each of which is a Canadian 
exploration and development overhead expense made 
or incurred by the taxpayer in the year, other than an 
amount included therein because of subsection 21(2) 
or (4) of the Act; and 


C is the amount, if any, by which 


(a) the total of all amounts determined under 
paragraphs 1205(1)(e) to (k) in computing the tax- 
payer’s earned depletion base at the end of the 
year, other than any portion of that total deter- 
mined under paragraph 1205(1)(1) as a conse- 
quence of a disposition in the year of property in 
circumstances to which subsection 1202(2) applies 


exceeds 


(b) 33 '4 per cent of the total of all amounts deter- 
mined under paragraphs 1205(1)(a) to (d.2) in 
computing the taxpayer’s earned depletion base at 
the end of the year. 


Proposed Repeal [effective 2007] — Reg. 
1210(1) 


Application: See at end of Reg. 1210. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 
1996, Canada Gazette, Part Il, October 16, 1996; subsec. (1) applicable to 
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taxation years that begin after December 20, 1991 except that, where the 
year ended before March 19, 1993, the description of B shall be read as 
follows: 


B is the total of all amounts each of which is a Canadian explora- 
tion and development overhead expense made or incurred by 
the taxpayer in the year, other than each amount included 
therein in respect of financing, deducted in computing the tax- 
payer’s income for the year, 


That portion of subpara. 1210(1)(a)(i) preceding cl. (A) substituted by P.C. 
1993-415, s. 2, March 9, 1993, Canada Gazette, Part Il, March 24, 1993, 
applicable to taxation years commencing after 1987. 


That portion of subpara. 1210(1)(a)(i) preceding cl. (A) substituted by P.C. 
1990-2780, subsec. 9(1), December 20, 1990, Canada Gazette, Part II, 
January 16, 1991, applicable to taxation years commencing after 1987. 


Cl. 1210(1)(a)(G)(A) and subpara. (1)(a)(ili) substituted by subsecs. 9(2), 
(3) of the said P.C. 1990-2780, applicable in respect of rentals and royal- 
ties computed by reference to the amount or value of petroleum, natural 
gas or related hydrocarbons produced after June 30, 1988. 


Para. 1210(1)(b) substituted by subsec. 9(4) of the said P.C. 1990-2780, 
applicable to taxation years ending after February 17, 1987. 


Cl. 1210(1)(a)(~)(A) and subpara. (1)(a)(ii) substituted by P.C. 1990-162, 
s. 7, February 1, 1990, Canada Gazette, Part Ul, February 14, 1990, appli- 
cable to taxation years ending after March 1985. 


Subsec. 1210(1) substituted by P.C. 1985-465, s. 9, February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable with respect to 1981 et 
seq. except that with respect to taxation years that end before 1984 subsec. 
1210(1) shall be read as follows: 


1210. (1) For the purposes of paragraph 20(1)(v.1) of the Act, there 
may be deducted in computing the income of a taxpayer, for a taxa- 
tion year an amount equal to 25 per cent of the amount, if any, by 
which 


(a) his resource profits for the year (within the meaning as- 
signed by subsection 1204(1) if that subsection were read with- 
out reference to paragraph (a) or subparagraph (b)(iv) thereof) 
computed as if no amounts were Pease in computing those 
resource profits 


(i) in respect of a rental or royalty paid or payable by the 
taxpayer (other than an incremental resource royalty, within 
the meaning assigned by thePetroleum and Gas Revenue 
Tax Act, an amount prescribed in section 1211 or an 
amount that is a production royalty) computed by reference 
to the amount or value of petroleum, natural gas or related 
hydrocarbons produced after December 31, 1981 from a 
property that is an oil or gas well in Canada, 


(11) in respect of financing, or 


(iii) under paragraph 20(1)(v.1) of the Act or paragraph 
1204(1)(d) or (e) 


exceeds the aggregate of 


(b) the aggregate of all amounts each of which is a Canadian 
exploration and development overhead expense made or in- 
curred by the taxpayer in the year, other than'an amount in- 
cluded therein 


(1) that is in respect of financing, or 


(11) in respect of which.a person has received, is entitled to 
receive or, at any time, becomes entitled to receive 


(A) an incentive under the Petroleum Incentives Pro- 
gram Act, or 


(B) a payment from the Alberta Petroleum Incentives 
Program Fund under thePetroleum Incentives Program 
Act of the Province of Alberta, and 


(c) the aggregate of all amounts each of which is an amount 
included in his resource profits for the year that was a rental or 
royalty (other than a production royalty) computed by reference 
to the amount or value of petroleum, natural gas or related hy- 
drocarbons produced after December 31, 1981 from an oil or 
gas well in Canada. 


Subsec. 1210(1) substituted by P.C. 1981-3329, s. 9, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of 1981 
et seq. 


(2) [“Adjusted resource profits”]— For the pur- 
poses of this section, “adjusted resource profits” of a tax- 
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payer for a taxation year is the: amount, which may be 
positive or negative, determined by the formula 


At+Bis:G 
where 


A is the amount that would be the taxpayer’s resource 
profits for the year if the following assumptions were 
made: 


(a) the amount determined under paragraph 
1204(1)(a) were nil, 


(b) subsection 1204(1) were read without reference 
to subparagraph 1204(1)(b)(iv) and the definition 
“resource activity” in subsection 1206(1) were read 
without reference to paragraph (d) of that 
definition, 


(c) the following amounts were not deducted in 
computing the taxpayer’s gross resource profits for 
the year and were not deducted in computing the 
taxpayer’s resource profits for the year: 


(1) each amount deducted in computing the tax- 
payer’s income for the year in respect of a 
rental or royalty paid or payable by the taxpayer 
(other than an amount prescribed by section 
1211, an amount that is a production royalty or 
an amount paid or payable in respect of a speci- 
fied: royalty) computed by reference. to the 
amount or value of petroleum, natural gas or re- 
lated hydrocarbons 


(A) produced from a natural accumulation 
(other than a resource) of petroleum or natu- 
ral gas in Canada or an oil or gas well in 
Canada, or 


(B) produced from a resource that is a bitu- 
minous sands deposit, oil sands deposit or 
oil shale deposit, 


(11) each amount deducted in computing the tax- 
payer’s income for the year 


(A) under any of paragraphs 20(1)(e), (e.1), 
(e.2) and (f) of the Act, or 


(B) as, on account of or in lieu of, interest in 
respect of a debt owed by the taxpayer, and 


(iii) each amount deducted under any of para- 
graph 20(1)(v.1) and sections 65 to 66.7 of the 
Act and subsections 17(2) and (6) and section 
29 of the Income Tax Application Rules, 


(d) each amount that is the taxpayer’s share of the 
income or loss of a partnership from any. source 
were not taken into account, and 


(e) subsections 1204(1) and (1.1) srdveded for the 
computation of negative amounts where the 
amounts subtracted in computing gross resource 
profits and resource profits exceed the amounts ad- 
ded in computing those amounts; 


B_ is the total of all amounts each of which is the tax- 
payer’s share of the adjusted resource profits of a part- 
nership for the year, as determined under subsection 
(3) or (4); and 


C is the amount, if any, by which the total of 


(a) the total of all amounts each of which is an 
amount included in the taxpayer’s gross resource 
profits for the year as a rental or royalty (other than 
a production royalty or a specified royalty) com- 
puted by reference to the amount or value of petro- 
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leum, natural gas or related hydrocarbons produced 
from 


(4) a natural accumulation (other than a re- 
source) of petroleum or natural gas in Canada 
or an oil or gas well in Canada, or 


(11) a resource that is a bituminous sands deposit 
or oil shale deposit, and 


(b) 50 per cent of all amounts included in comput- 
ing the taxpayer’s gross resource profits for the 
year in respect of specified royalties 


exceeds 


(c) if the year ends after March 6, 1996, the total of 
all outlays and expenses that were made or in- 
curred in respect of the total described in paragraph 
(a) to the extent that the outlays and expenses were 
deducted in computing the taxpayer’s gross re- 
source profits for the year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subpara. (c)(i) in the description of A, and 
the description of C in subsec. 1210(2) amended by P.C. 1999-629, s. 8, 
April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to tax- 
ation years that end after March 6, 1996. 


S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada 
Gazette, Part II, October 16, 1996; subsec. (2) applicable to taxation years 
that begin after December 20, 1991 except that, where the year began 
before March 19, 1993, subparagraph (c)(ii) of the description of A shall 
be read as follows: 


(11) each amount in respect of financing deducted in computing the 
taxpayer’s income for the year, 


(3) [Partnership] — Where a taxpayer is a member of a 
partnership in a fiscal period of the partnership that ends 
in a taxation year of the taxpayer, the taxpayer’s share of 
the partnership’s adjusted resource profits for the year is 


(a) nil, where the fiscal period began before December 
21, 1991; and 


(b) in any other case, the amount, which may be posi- 
tive or negative, that could, if this subsection did not 
apply, reasonably be considered to represent the tax- 
payer’s share of the partnership’s adjusted resource 
profits for the fiscal period, determined on the as- 
sumption that each partnership is a taxpayer the fiscal 
period of which 1s a taxation year. 


History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 
1996, Canada Gazette, Part Il, October 16, 1996; subsec. (3) applicable to 
taxation years that begin after December 20, 1991. 


(4) [Exempt partnership] — Notwithstanding subsec- 
tion (3), where a taxpayer is a member of an exempt part- 
nership in a fiscal period of the partnership that begins 
before 2000 and ends in a taxation year of the taxpayer 
and the taxpayer’s share of the partnership’s adjusted re- 
source profits for the year would, if this subsection did 
not apply, be a negative amount, the taxpayer’s share of 
the partnership’s adjusted resource profits for the year is 
the amount, which may be positive or negative, deter- 
mined by the formula 


AxB 
where 


A is the amount that would, if this subsection did not ap- 
ply, be the taxpayer’s share of the partnership’s ad- 
justed resource profits for the year; and 


B is 
(a) nil, where 
(i) the partnership is an exempt partnership in 


respect of the taxpayer at the end of the fiscal 
period, and . 


(ii) at the end of the fiscal period, all or edb eear 
tially all of the assets of the partnership were 
held in connection with one or more working 
interests 


(A) the production from which began in rea- 
sonable commercial quantities before De- 
cember 21, 1991, or 


(B) the production from which was to begin 
in reasonable commercial quantities after 
December 20, 1991 in accordance with an 
agreement in writing made before December 
21, 1991, and 


(b) in any other case, the lesser of one and the 
amount determined by the formula 


c 


D 
where 


C is the amount that would be the partnership’s 
adjusted resource profits for the fiscal period if 
the partnership did not have any working inter- 
est described in subparagraph (a)(11), and 


D is the partnership’s adjusted resource profits for 
the fiscal period. 


History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 
1996, Canada Gazette, Part Il, October 16, 1996; subsec. (4) applicable to 


taxation iat that ie after December 20, 1991. 


ean Notes: Section 110 i is repealed applicable to taxa- 
tion years that begin ¢ after 2006, consequential pees the repeal of 
paragraph 20(1)(v.1) of the Act. 


Definitions [Reg. 1210]: “adjusted resource profits’ — Reg. 1210(2); 


“amount”, “bituminous sands” — ITA 248(1); “Canada” — ITA 255, In- 
terpretation Act 35(1); “Canadian development expense” — ITA 66.2(5), 
248(1), Reg. 1206(4)(b); “Canadian exploration and development ex- 
penses” — ITA 66(15), 248(1), Reg. 1206(4)(b); “Canadian exploration 
and development overhead expense” — Reg. 1206(1), (4.1); “Canadian 
exploration expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “disposi- 
tion” — ITA 248(1); “earned depletion base” — Reg. 1202(1), 1205(1); 
“exempt partnership” — Reg. 1206(1); “fiscal period” —ITA 249.1; 
“gross resource profits” — Reg. 1204(1); “oil or gas well” — ITA 248(1); 
“prescribed” — ITA 248(1); “production royalty” — Reg. 1206(1); “‘pro- 
perty” —ITA 248(1); “related” —ITA 251(2)-(6); “resource” — Reg. 
1206(1); “resource profits” —Reg. 1204(1.1); “share” — ITA’ 248(1); 
“specified royalty” — Reg. 1206(1); “taxation year’ —ITA 249; “tax- 
payer” —ITA 248(1); “writing” — Jnterpretation Act 35(1). 


Forms: T2 SCH 51: Resource allowance and depletion schedules. 


1210.1 [Prescribed resource loss] — For the purpose 
of paragraph 12(1)(z.5) of the Act, a taxpayer’s pre- 
scribed resource loss for a taxation year is the amount de- 
termined by the formula 


A-B 
where 


A is the total of all amounts each of which is a Canadian 
exploration and development overhead expense made 
or incurred by the taxpayer in the year, other than an 
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amount included therein because of subsection 21(2) 
or (4) of the Act, and 


Bis the taxpayer’s adjusted resource profits for the year 
(as defined by subsection 1210(2)). 


Proposed Repeal [effective 2007] — Reg. © 
Application: The June 9, 2003 draft regulations (natural resources), s. 6, 
will repeal s. 1210.1, applicable to taxation years that begin after 2006. 
Technical Notes: Section 1210.1 provides the rules for com- 
puting a taxpayer’s resource loss for a taxation year for the pur- 
poses of paragraph 12(1)(z.5) of the Act. Section 1210.1 is re- 
pealed applicable to taxation years after 2006, consequential 
upon the repeal of paragraph 12(1)(z.5) of the Act as of that date. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 1210.1 added by P.C. 1999-629, s.9, April 15, 1999, Canada 
Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996. 


Definitions [Reg. 1210.1]: “amount” — ITA 248(1); “Canadian explo- 


ration and development overhead expense” — Reg. 1206(1), (4.1); “pre- — 


scribed” — ITA 248(1); 
Reg. 1204(1.1); 


“resource” — Reg. 1206(1); “resource profits” — 
“taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


1211. Prescribed amounts — The following amounts 
are hereby prescribed for the purposes of paragraphs 
12(1)(0) and 18(1)(m) of the Act: 


(a) an amount paid to, an amount that became payable 
to, or an amount that became receivable by 


(i) Her Majesty in right of Canada for the use and 
benefit of a band or bands as defined in the /ndian 
Act, or 


(ii) Petro-Canada; 


(b) an amount paid to, an amount that became payable 
to, or an amount that became receivable by any of the 
persons referred to in any of subparagraphs 
18(1)(m)(i) to (iii) of the Act 


(i) that is an amount that may reasonably be re- 
garded as being in respect of a rental for any pro- 
perty described in clause 66(15)(c)(11)(B) 
[66(15)“Canadian resource property’(b)(Gi)] or 
subparagraph 66(15)(c)(vi) [66(15)“Canadian _re- 
source property”(f)] of the Act, 


(11) that was paid, became payable, or became re- 
ceivable prior to the commencement of production 
of minerals from the property referred to in subpar- 
agraph (i) in reasonable commercial quantities, and 


(111) that was paid, became payable, or became re- 
ceivable, after December 11, 1979, in respect of a 
period commencing after that date; 


(c) an amount paid to, an amount that became payable 
to, or an amount that became receivable by any of the 
persons referred to in any of subparagraphs 
18(1)(m)Q) to (iii) of the Act 


(1) that may reasonably be regarded as being in re- 
spect of a rental for a right, licence or privilege to 
store underground petroleum, natural gas or other 
related hydrocarbons in Canada, and 


(11) that was paid, became payable, or became re- 
ceivable, after December 11, 1979, in respect of a 
period commencing after that date; 


(d) an amount equal to the lesser of 
(i) an amount that 


(A) became payable to or receivable by any of 
the persons referred to in any of subparagraphs 
18(1)(m)(i) to (iit) of the Act as a rental for pro- 
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perty described in subparagraph 66(15)(c)() 
[66(15)“Canadian resource property”’(a)] of the 
Act or for a portion of such property, and 


(B) became payable or receivable 


(1) in a taxation year in which there was no 
taking of petroleum, natural gas or related 
hydrocarbons in relation to the property or 
portion thereof, as the case may be, to which 
the rental relates, if the amount became pay- 
able or receivable after 1984, or 


(II) prior to the taking of petroleum, natural 
gas or related hydrocarbons in relation to the 
property or portion thereof, as the case may 
be, to which the rental relates, if the amount 
became payable or receivable after October 
31, 1982 and before 1985, and 


(ii) an amount equal to $2.50 per year per hectare 
times the number of hectares to which the amount 
referred to in subparagraph (1) relates; and 


(e) an amount paid under section 49 of the Canada Oil 
and Gas Act. 


tion years that begin after + 2006, consequential upon ‘the repeal of 
paragraphs 12(1)(0) and 18(1)(m) of the Act as of that date. 


History: Paras. 1211(d) and (e) added by P.C. 1985-465, s. 10, February 
14, 1985, Canada Gazette, Part Il, March.6, 1985, applicable, as to para. 
1211(d), with respect to amounts that after October 31, 1982 become pay- 
able or receivable, and as to para. 1211(e), to amounts paid after October 
31, 1982. 


Subpara. 1211(b)(i) substituted by P.C. 1981-3329, s. 10, November 26, 
1981, Canada Gazette, Part Il, December 9, 1981. 


Paras. 1211(b), (c) added by P.C. 1980-3279, s. 2, December 4, 1980, 
Canada Gazette, Part Il, December 24, 1980. S. 1211 added by P.C. 1978- 
1849, s. 8, June 8, 1978, Canada Gazette, Part Il, June 28, 1978, applica- 
ble to taxation years ending after May 6, 1974. 


Definitions [Reg. 1211]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “commencement”, “Her Majesty” — Inter- 
pretation Act 35(1); “mineral”, “person”, “prescribed”, “property” — ITA 
248(1); “related” ; “resource” — Reg. 1206(1); “taxa- 
tion year” — ITA 249. 


Interpretation Bulletins: 
properties in Canada. 


IT-438R2: Crown charges — resource 


1212. Supplementary depletion allowances — (1) 
In computing a taxpayer’s income for a taxation year 
there may be deducted 


(a) where the taxpayer is a corporation, such amount 
as it may claim not exceeding the lesser of 


(1) the aggregate of 


(A) 50 per cent of its income for the year, com- 
puted in accordance with Part I of the Act with- 
out reference to paragraphs 59(3.3)(c) and (d) 
thereof, if no deduction were allowed under this 
subsection or subsection 1207(1), and 


(B) the amount, if any, included in its income 
for the year by virtue of paragraphs 59(3.3)(c) 
and (d) of the Act, and 


(ii) its supplementary depletion base as of the end 
of the year (before making any deduction under 
this subsection for the year); and 
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(b) where the taxpayer is not a corporation, such 
amount as he may claim not exceeding the lesser of 


(i) the aggregate of 


(A) 25 per cent. of the amount, if any, by which 
his resource profits for the year exceed four 
times the amount, if any, deducted by virtue of 
subparagraph 1201(a)(i) in computing his. in- 
come for the year, and 


(B) the amount, if any, included in his income 
for the year by virtue of paragraphs 59(3.3)(c) 
and (d) of the Act, and 


(ii) his supplementary depletion base as of the end 
of the year (before making any deduction under 
this subsection for the year). 

History: Subparas. 1212(1)(a)(i), (b)(i) substituted by P.C. 1981-3329, 


subsecs. 11(1), (2), November 26, 1981, Canada Gazette, Part Il, Decem- 
ber 9, 1981. 


(2) For the purpose of computing the supplementary de- 
pletion base of a corporation, where, after the corporation 
last ceased to carry on active business, control of the cor- 
poration is considered, for the purposes of subsection 
66(11) of the Act, to have been acquired by a person or 
persons who did not control the corporation at the time 
when it so ceased to carry on active business, the amount 
by which the supplementary depletion base of the corpo- 
ration at the time it last ceased to carry on active business 
exceeds the aggregate of amounts otherwise deducted 
under subsection (1) in computing its income for taxation 
years ending after that time and before control was so ac- 
quired, shall be deemed to have been deducted under sub- 
section (1) by the corporation in computing its income for 
taxation years ending before control was so acquired. 


(3) For the purposes of this section, “supplementary de- 
pletion base” of a taxpayer as of a particular time means 
the amount by which the aggregate of 


(a) 50 per cent of the aggregate of all expenditures 
each of which was incurred by him before the particu- 
lar time and each of which was the capital cost to him 
of property that is enhanced recovery equipment, 


(b) 33'4 per cent of the aggregate of all expenditures 
each of which was incurred by him before the particu- 
lar time and each of which was the capital cost to him 
of property (other than property that had, before it was 
acquired by him, been used for any purpose whatever 
by any person with whom he was not dealing at arm’s 
length) that is bituminous sands equipment acquired 
by him before 1981, and 


(c) where the taxpayer is a successor corporation, any 
amount required by. paragraph (4)(a) to be added 
before the particular time in computing the taxpayer’s 
supplementary depletion base, 


exceeds the aggregate of 


(d) all amounts deducted by the taxpayer under sub- 
section (1) in computing his income for taxation years 
ending before the particular time; 


(e) 50 per cent of the aggregate of all amounts, each of 
which is a cost of borrowing capital, including any 
cost incurred prior to the commencement of carrying 
on a business, included in the capital cost to him of 
depreciable property described in paragraph (a); 


(f) 33 per cent of the aggregate of all amounts, each 
of which is a cost of borrowing capital, including any 
cost incurred prior to the commencement of carrying 
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on’a business, included in the capital cost to him of 
depreciable property described in paragraph (b); 


(g) 50 per cent of the aggregate of all amounts, each of 
which is an amount in respect of a disposition of pro- 
perty (other than a disposition of property, that had 
been used by the taxpayer, to any person with whom 
the taxpayer was not dealing at arm’s length) of the 
taxpayer before the earlier of December 12, 1979 and 
the particular time, the capital cost of which was ad- 
ded in computing the taxpayer’s supplementary deple- 
tion base by virtue of paragraph (a) or in computing 
the supplementary depletion base of a predecessor by 
virtue of paragraph (a) as it applied to the predecessor 
where the taxpayer is a successor corporation to the 
predecessor, as the case may be, and each of which is 
the amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer 
or the predecessor, as the case.may be, computed 
as if no amount had been included therein that is a 
cost of borrowing capital, including a cost incurred 
prior to the commencement of carrying on a 
business; 


(h) 33'/3 per cent of the aggregate of all amounts, each 
of which is an amount in respect of a disposition of 
property (other than a disposition of property, that had 
been used by the taxpayer, to any person with whom 
the taxpayer was not dealing at arm’s length) of the 
taxpayer before the earlier of December 12, 1979 and 
the particular time, the capital cost of which was ad- 
ded in computing the taxpayer’s supplementary deple- 
tion base by virtue of paragraph (b) or in computing 
the supplementary depletion base of a predecessor by 
virtue of paragraph (b) as it applied to the predecessor 
where the taxpayer is a successor corporation to the 
predecessor, as the case may be, and each of which is 
the amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(11) the capital cost of the property to the taxpayer 
or the predecessor, as the case may be, computed 
as if no amount had been included therein that is a 
cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a 
business; and 


(i) where the taxpayer is a predecessor, any amount 
required by paragraph (4)(b) to be deducted before the 
particular time in computing the taxpayer’s supple- 
mentary depletion base. 


History: Para. 1212(3)(b) substituted by P.C, 1985-465, s. 11, February 
14, 1985, Canada Gazette, Part I], March 6, 1985, applicable to 1984 er 
seq. 

Paras. 1212(3)(b), (e)-(h) substituted by P.C. 1981-3329, subsecs. 11(3), 
(4), November 26, 1981, Canada Gazette, Part Il, December 9, 1981, ef- 
fective, as to para. 1212(3)(b), commencing January 1, 1981, and, as to 
those portions of paras. 1212(3)(g) and (h) preceding subparas. (i) thereof, 
commencing December 12, 1979. 


Paras. 1212(3)(a), (b), (g), (h) substituted by P.C. 1980-1483, s. 6, June 5, 
1980, Canada Gazette, Part II, June 25, 1980. 


(4) Subject to subsections 1202(5) and (6), where a corpo- 
ration (in this section referred to as the “successor corpo- 
ration”) has at any time (in this subsection referred to as 
the “time of acquisition”) after April 19, 1983 and in a 
taxation year (in this subsection referred to as the “‘trans- 
action year’) acquired a property from another person (in 
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this subsection referred to as the “predecessor’’), the fol- 

lowing rules apply: 
(a) for the purpose of computing the supplementary 
depletion base of the successor corporation as of any 
time after the time of acquisition, there shall be added 
an amount equal to the amount required by paragraph 
(b) to be deducted in computing the supplementary de- 
pletion base of the predecessor; and 


(b) for the purpose of computing the supplementary 
depletion base of the predecessor as of any time after 
the transaction year of the predecessor, there shall be 
deducted the amount, if any, by which 


(i) the supplementary depletion base of the prede- 
cessor immediately after the time of acquisition 
(assuming for this purpose that, in the case of an 
acquisition as a result of an amalgamation de- 
scribed in section 87 of the Act, the predecessor 
existed after the time of acquisition and no pro- 
perty was acquired or disposed of in the course of 
the amalgamation) 


exceeds 


(ii) the amount, if any, deducted under subsection 
(1) in computing the income of the predecessor for 
the transaction year of the predecessor. 


History: That portion of subsec. 1212(4) preceding para. (a) substituted 
by P.C. 1990-2780, subsec. 10(1), December 20, 1990, Canada Gazette, 
Part I, January 16, 1991, applicable to taxation years ending after Febru- 
ary 17, 1987. 


That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 
1990-2256, subsec. 6(1), October 18, 1990, Canada Gazette, Part II, No- 
vember 7, 1990, applicable in respect-of taxation years commencing after 
1984. 


That portion of subsec. 1212(4). preceding para. (a) substituted ‘by P.C. 
1990-162, s. 8, February 1, 1990, Canada Gazette, Part II, February 14, 
1990, applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years 
commencing before 1985, the reference to “Canadian resource properties 
of the predecessor” shall be read as a reference to “property of the prede- 
cessor used by the predecessor in carrying on in Canada such of the busi- 
nesses described in any of subparagraphs 66(15)(h)(i) to (vil) of the Act as 
were carried on by the predecessor”. 


That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 
1985-2277, s. 6, July 24, 1985, Canada Gazette, Part II, August 7, 1985, 
applicable with respect to acquisitions of property occurring after April 
19; 1983; 


All that portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 
1980-1483, s. 6, June 5, 1980, Canada Gazette, Part Il, June 25, 1980, 
effective November 17, 1978. 


(5) [Revoked] 


History: Subsec. 1212(5) revoked by P.C. 1990-2780, subsec. 10(2), De- 
cember 20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable to 
taxation years ending after February 17, 1987. 


Subsec. 1212(5) added by P.C.'1990-2256, subsec. 6(2), October 18, 1990, 
Canada Gazette, Part Il, November 7, 1990, applicable in respect of taxa- 
tion years commencing after 1984 except that the Minister of National 
Revenue shall be deemed to have been notified in circumstances satisfying 
the condition set out in para. (c) if the Minister is notified in writing of the 
agreement referred to therein within 180 days after November 7, 1990. 


History [Reg. 1212]: S. 1212 added by s. 7 of P.C. 1979-649, March 8, 
1979, Canada Gazette, Part Il, March 28, 1979, effective for taxation 
years ending after April 10, 1978. 


Definitions [Reg. 1212]: “active business”, 
“arm’s length” —ITA 251(1); “business” 
ment” — Jnterpretation Act 35(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “deducted” — Reg. 1212(2); “depreciable. property” — 
ITA 13(21), 248(1); “disposed” —ITA 248(1)“disposition”; “disposi- 
tion” — ITA 248(1); 7 PSPOSIYOR. of property”, “enhanced recovery equip- 


“amount” — ITA 248(1); 
— ITA 248(1); “commence- 


ment” —Reg. 1206(1); ; “predecessor” — Reg. 
1203(3); “proceeds of disposition” — Reg. 1206(1); “property” —ITA 
248(1); “successor corporation” — Reg. 1203(3); “supplementary deple- 
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tion base” — Reg. 1212(3); “taxation year’ —ITA 249; “taxpayer” — 
ITA 248(1); “time of acquisition”, “transaction year” — Reg.. 1203(3). 


1213. Prescribed deductions — For the purposes of 
subparagraph 66.1(2)(a)(ii) of the Act, “prescribed deduc- 
tion” in respect of a corporation for a taxation year means 
an amount deducted under subsection 1202(2) by the cor- 
poration in computing its income for the year. 

History: S. 1213 substituted by P.C. 1990-2780, s. 11, December 20, 


1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation 
years ending after February 17, 1987. 


S. 1213 added by P.C. 1981-3329, s. 12, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, applicable in respect of taxation years 
ending after December 11, 1979. 


Definitions [Reg. 1213]: “amount” —ITA 248(1); 
ITA 248(1), Interpretation Act 35(1); “taxation year” — 


“corporation” — 
ITA 249. 


1214. Amalgamations and _ windings-up — (1) 
Where a particular corporation amalgamates with another 
corporation to form a new corporation, or the assets of a 
subsidiary are transferred to its parent corporation on the 
winding-up of the subsidiary, and subsection 87(1.2) or 
88(1.5) of the Act is applicable to the new corporation or 
the parent corporation, as the case may be, the new corpo- 
ration or the parent corporation, as the case may be, shall 
be deemed to be the same corporation as, anda continua- 
tion of, the particular corporation or the subsidiary, as the 
case may be, for the purposes of 


(a) computing the mining exploration depletion base 
(within the meaning assigned by subsection 1203(2)), 
the earned depletion base, the frontier exploration base 
(within the meaning assigned by subsection 1207(2)) 
and the supplementary depletion base (within the 
meaning assigned by subsection 1212(3)) of the new 
corporation or the parent corporation, as the case. may 
be; and 


(b) determining the amounts, if any, that may be de- 
ducted under subsection 1202(2) in computing the in- 
come of the new corporation or the parent corporation, 
as the case may be, for a particular taxation year. 


(2) Where there has been an amalgamation (within the 
meaning assigned by subsection 87(1) of the Act) of two 
or more particular corporations to form one corporate en- 
tity, that entity shall be deemed to be the same corpora- 
tion as, and a continuation of, each of the particular cor- 
porations for the purposes of subsection 1202(9). 


(3) Where a taxable Canadian corporation (in this. subsec- 
tion referred to as the “subsidiary”) has been wound up in 
circumstances in which subsection 88(1) of the Act ap- 
plies in respect of the subsidiary and another taxable Ca- 
nadian corporation (in this subsection referred to as the 
“parent’”’), the parent shall be deemed to be the same cor- 
poration as, and a continuation of, the subsidiary for the 
purposes of subsection 1202(9). 

History: The heading to s. 1214 substituted by P:C. 1990-2780, subsec. 
12(1), December 20, 1990. Canada Gazette, Part I, January 16, 1991, ap- 


plicable in respect of amalgamations or windings-up commencing after 
1982. 


Subsec. 1214(1) substituted for s. 1214, and subsecs. (2), (3) added, by 
subsec. 12(2) of the said P.C. 1990-2780, applicable in respect of amalga- 
mations and windings-up occurring after January, 15, 1987 except that, in 
respect of amalgamations and windings-up in taxation years ending before 
February 18, 1987, para. 1214(1)(b) shall be read_as if the reference to 
“subsection 1202(2)” were a reference to “subsections 1202(2) and (3)”. 


S. 1214 substituted by P.C. 1990-162, s. 9, February 1, 1990, Canada Ga- 
zette, Part Il, February 14, 1990, applicable with respect to wiginizimins 
occurring or windings-up commencing after 1982. 
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All that portion of s. 1214 preceding para. (b) substituted by P.C. 1985- 
465, s. 12, February 14, 1985, Canada Gazette, Part Il, March 6, 1985, 
applicable to amalgamations occurring after December 14, 1975. 


S. 1214 added by P.C. 1981-3329, s. 12, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective commencing December 15, 
1975. 


Definitions [Reg. 1214]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “earned depletion base” — Reg. 
1202(1), 1205(1); “parent”, “subsidiary” — Reg. 1214(3); “supplementary 
depletion base” — Reg. 1212(2)-(4); “taxable Canadian corporation” — 
ITA 89(1), 248(1); “taxation year” —ITA 249. 


1215. [Revoked] 


History: S. 1215 revoked by P.C. 1990-2256, s. 7, October 18, 1990, 
Canada Gazette, Part 1, November 7, 1990, applicable after 1985. 


S. 1215 added by P.C. 1985-465, s. 13, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, applicable to 1984 et seq. 


1216. Prescribed persons — For the purpose of sub- 
section 208(1) of the Act, a person described in any of 
paragraphs 149(1)(d) to (d.6) of the Act is a prescribed 
person. 


History: S. 1216 amended by P.C. 2001-1378, s. 3, August 1, 2001, Can- 
ada Gazette, Part II, August 15, 2001, effective August 15, 2001. 


S. 1216 amended by P.C. 2001-954, s. 2, May 31, 2001, Canada Gazette, 
Part Il, June 20, 2001, applicable after 1998. 


S. 1216 added by P.C. 1985-465, s. 14, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, applicable to 1979 et seq. 


Definitions [Reg. 1216]: “person” — ITA 248(1). 


1217. Prescribed Canadian exploration § ex- 
pense — (1) For the purposes of subsection 66(14.1) of 
the Act, the prescribed Canadian exploration expense of a 
corporation for a taxation year is the amount, if any, by 
which its total specified exploration expenses for the year 
exceed its total exploration assistance for the year. 


(2) For the purposes of subsection (1), the total specified 
exploration expenses of a particular corporation for a par- 
ticular taxation year are the aggregate of 


(a) all expenses (other than expenses referred to in 
paragraph (b) or (c)) that are described in any of sub- 
paragraphs 66.1(6)(a)() to (ii) of the Act and that were 
incurred by the particular corporation in the particular 
year and after March 1985 and before October 1986, 


(b) where the particular corporation is a shareholder 
corporation of a joint exploration corporation, all ex- 
penses described in any of subparagraphs 66.1(6)(a)() 
to (11) of the Act that were incurred by the joint explo- 
ration corporation after March 1985 and before Octo- 
ber 1986 and in the taxation year of the joint explora- 
tion corporation ending in the particular year and that 
were deemed under paragraph 66(10.1)(c) of the Act 
to be Canadian exploration expenses incurred by the 
particular corporation in the particular year, and 


(c) all expenses that would be described in subpara- 
graph 66.1(6)(a)(iv) or (v) of the Act if the references 
in those subparagraphs to “‘any of subparagraphs (i) to 
(iii.1) incurred” were read as “any of subparagraphs (1) 
to (ii) incurred after March 1985 and before October 
1986” and that were incurred by the particular corpo- 
ration in the particular year or by a partnership in a 
fiscal period of the partnership that ended in the par- 
ticular year if, at the end of that fiscal period, the par- 
ticular corporation was a member of the partnership 


other than 


(d) expenses renounced by the corporation at any time 
under subsection 66(10.1) or (12.6) of the Act, 
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(e) Canadian exploration and development overhead 
expenses of the corporation or of a partnership of 
which the corporation was a member, or 


(f) expenses incurred or deemed to have been incurred 
by the corporation in a period during which it was ex- 
empt from tax on its taxable income under Part I of the 
Act. 


(3) For the purposes of subsection (1), the total explora- 
tion assistance of a corporation for a taxation year is the 
aggregate of all amounts each of which is an amount of 
assistance or benefit that the corporation has received or 
is entitled to receive in the year from a government, mu- 
nicipality or other public authority in respect of an ex- 
pense that is included in its total specified exploration ex- 
penses for the year by virtue of paragraph (2)(a) or (c), 
whether such amount is by way of a grant, subsidy, re- 
bate, forgivable loan, deduction from royalty or tax, re- 
bate of royalty or tax, investment allowance or any other 
form of assistance or benefit. 

History: S. 1217 added by P.C. 1988-1608, s. 2, August 11, 1988, Can- 
ada Gazette, Part II, August 31, 1988, applicable to 1985 er seq. 
Definitions [Reg. 1217]: “amount” — ITA 248(1); “Canadian develop- 
ment expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian explo- 
ration. and development expenses” —ITA 66(15), 248(1), Reg. 
1206(4)(b); “Canadian exploration and development overhead ex- 
pense” — Reg. 1206(1), (4.1); “Canadian exploration expense” — ITA 
66.1(6), 248(1), Reg. 1206(4)(b); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “fiscal period” —ITA 249.1; “prescribed”, “share- 
holder’, “taxable income” —ITA 248(1); “taxation year’ —ITA 249; 
“total development assistance” — Reg. 1218(3); “total exploration assis- 
tance” — Reg. 1217(3); “total specified development expenses” — Reg. 
1218(2); “total specified exploration expenses” — Reg. 1217(2). 


1218. Prescribed Canadian development ex- 
pense — (1) For the purposes of subsection 66(14.2) of 
the Act, prescribed Canadian development expense of a 
corporation for a taxation year is the amount, if any, by 
which its total specified development expenses for the 
year exceed its total development assistance for the year. 


(2) For the purposes of subsection (1), the total specified 
development expenses of a particular corporation for a 
particular taxation year is the aggregate of 


(a) all expenses (other than expenses referred to in 
paragraph (b) or (c)) that are described in subpara- 
graph 66.2(5)(a)(i) or (1.1) [66.2(5)“Canadian develop- 
ment expense’’(a) or (b)] of the Act and that were in- 
curred by the corporation in the particular year and 
after March 1985 and before October 1986, 


(b) where the particular corporation is a shareholder 
corporation of a joint exploration corporation, all ex- 
penses that are described in subparagraph 66.2(5)(a)() 
or (i.1) [66.2(5)“Canadian development expense’’(a) 
or (b)] of the Act, that were incurred by the joint ex- 
ploration corporation after March 1985 and before Oc- 
tober 1986 and in the taxation year of the joint explo- 
ration corporation ending in the particular year and 
that were deemed under paragraph 66(10.2)(c) of the 
Act to be Canadian development expenses incurred by 
the particular corporation in the particular year, and 


(c) all expenses that would be described in subpara- 
graph 66.2(5)(a)(iv) or (v) [66.2(5)“Canadian develop- 
ment expense”(f) or (g)] of the Act if the references in 
those subparagraphs to “any of subparagraphs (1) to 
(411) incurred” were read as “subparagraph (1) or (1.1) 
incurred after March 1985 and before October 1986” 
and that were incurred by the particular corporation in 
the particular year or by a partnership in a fiscal period 
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of the partnership that ended in the particular year if, 
at the end of that fiscal period, the particular corpora- 
tion was a member of the partnership, 


other than 


(d) expenses renounced by the corporation at any time 
under subsection 66(10.2), (12.601) or (12.62) of the 
Act, 


(e) Canadian exploration and development overhead 
expenses of the corporation or of a partnership of 
which the corporation was.a member, or 


(f) expenses incurred or deemed to have been incurred 
by the corporation in a period during which it was ex- 
empt from tax on its taxable income under Part I of the 
Act. 


(3) For the purposes of subsection (1), the total develop- 
ment assistance of a corporation for a taxation year is the 
aggregate of all amounts each of which is an amount of 
assistance or benefit that the corporation has. received or 
is entitled to receive in the year from a government, mu- 
nicipality or other public authority in respect of an ex- 
pense that is included. in its total. specified development 
expenses for the year by virtue of paragraph (2)(a) or (c), 
whether such amount is by way of a grant, subsidy, re- 
bate, forgivable loan, deduction from royalty or tax, re- 
bate of royalty or tax, investment allowance or any other 
form of assistance or benefit. ee 

History: Para. 1218(2)(d) amended by P.C. 1996-494, s. 3, April 16, 


1996, Canada Gazette, Part Il, May 1, 1996, applicable after December 2, 
1992. 


S. 1218 added by P.C. 1988-1608, s. 2, August 11, 1988, Canada Gazette, 
Part II, August 31, 1988, applicable to 1985 et seq. 


The September 16, 1997 draft regulations, s. 3, will add s. 1219, applica- 
ble to expenses incurred after December 5, 1996. 

Definitions [Reg. 1218]: “amount” — ITA 248(1); “Canadian develop- 
ment expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian explo- 
ration and development expenses” —ITA 66(15), 248(1), Reg. 
1206(4)(b); “Canadian exploration and development overhead  ex- 
pense” — Reg. 1206(1), (4.1); “Canadian exploration expense” —ITA 
66.1(6), 248(1), Reg. 1206(4)(b); “corporation” —ITA 248(1), Interpre- 
tation Act 35(1); “fiscal period” —-ITA 249.1; “prescribed”, “share- 
holder’, “taxable income” —ITA 248(1); “taxation year” —ITA 249. 


1219. Canadian renewable and conservation ex- 
pense — (1) Subject to subsection (2), for the purpose 
of subsection 66.1(6) of the Act, “Canadian renewable 
and conservation expense” means an expense incurred by 
a taxpayer, and payable to a person or partnership with 
whom the taxpayer is dealing at arm’s length, in respect 
of the development of a project for which it is reasonable 
to expect that at least 50% of the capital cost of the depre- 
ciable property to be used in the project would be the cap- 
ital cost of any property that is described in Class 43.1 of 
Schedule II or that would be such property but for this 
subsection, and includes such an expense incurred by the 
taxpayer 


(a) for the purpose of making a service connection to 
the project for the transmission of electricity to, a pur- 
chaser of the electricity, to the extent that the expense 
so incurred was not incurred to acquire property of the 
taxpayer; 

(b) for the construction of a temporary access road to 
the project site; 

(c) for a right of access to the project site before the 
earliest time at which a property described in Class 


43.1 of Schedule IJ is used in the project for the pur- 
pose of earning income; 
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(d) for clearing land to the extent necessary to com- 
plete the project; 


(e) for process engineering for the project, including 
(i) collection and analysis of site data, 


(ii) calculation of energy, mass, or air 


balances, 


water, 


(iii) simulation and analysis of the performance 
and cost of process design options, and 


(iv) selection of the optimum process design; 
(f) for the drilling or completion of a well for the pro- 
ject; or 
(g) for the taxpayer’s test wind turbine for the project. 


- Proposed Amendment — Reg. 1219(1)(g) 
 (g) for a test wind turbine that is he of a wind farm 
_ project of the taxpayer. L are 


Application: The July 26, 2002 draft chee: ealicedll tae — - 
id para. 121901 ig) to read as above, applies ' Ie to beets 3 aig 
d after July 26, 2002. 


If a taxpayer so elects in writing x filed with the Minister of National Rev- . 


Der under at { Finance, new 


(2) [Exclusions] — A Canadian renewable and conser- 
vation expense does not include any expense that 
(a) is described in paragraphs 20(1)(c), (d), (e) or (e.1) 
of the Act; or 
(b) is incurred by a taxpayer directly or indirectly and 
1S 
(i) for the acquisition of, or the use of or the right 
to use, land, except as provided by paragraph 
(1)(b), (c) or (d), 
(ii) for grading or levelling land or for landscaping, 
except as provided by paragraph (1)(b), 


(i11) payable to a non-resident person or a partner- 
ship other than a Canadian partnership (other than 
an expense described in paragraph (1)(g)), 


(iv) included in the capital cost of property that, but 
for this section, would be depreciable property, ex- 
cept as provided by paragraph (1)(b), (d), (e), () or 
(g), 


(v) an expenditure that, but for this section, would 
be an eligible capital expenditure, except as pro- 
vided by any of paragraphs (1)(a) to (e), 

(vi) included in the cost of inventory of the 
taxpayer, 


(vil) an expenditure on or in respect of scientific 
research and experimental development, 


(vill) a Canadian development expense or a Cana- 
dian oil and gas property expense, 


(ix) incurred, for a project, ia respect of any time at 
or after the earliest time at which a property de- 
scribed in Class 43.1 of Schedule II was used in the 
project for the purpose of earning income, 


(x) incurred in respect of the administration or 
management of a business of the taxpayer, or 


(xi) a cost attributable to the period of the construc- 
tion, renovation or alteration of depreciable pro- 
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perty, other than property described in Class 43.1 
of Schedule H, that relates to 


(A) the construction, renovation or alteration of 
the property, except as provided by paragraph 
(1)(b), (f), or (g), or 


(B) the ownership of land during the period, ex- 
cept as provided by paragraph (1)(b), (c) or (d). 


(3) For the purpose of paragraph (1)(g), “test wind tur- 
bine” means a fixed location device that is a wind energy 
conversion system that would, but for this section, be pro- 
perty included in Class 43.1 of Schedule II because of 
subparagraph (d)(v) thereof, and in respect of which the 
Minister, in consultation with the Minister of Natural Re- 
sources, determines that 


(a) the device will be the first such device installed at 
the taxpayer’s site for a proposed wind energy conver- 
sion system; and 


(b) the primary purpose of the device is to test the 
level of electrical energy production at the site. 


Proposed Amendment — — Reg. 
121 9(3)(a)-(f) 
(a) the device is installed as part of a wind farm pro- 
ject of the taxpayer at which the electrical energy 
produced from wind by the device, and by all other 
test wind turbines that are part of the Hee does 
- not exceed 


(i) one third of the project: S planned nameplate 
capacity if 


(A) in the opinion ee the Minister of Natural 
Resources, the project’s planned nameplate 
capacity is limited from an everieenne or Sci- 
entific perspective, and iw 


(B) the project's planned eee capacity 
does not exceed six megawatts, or 


Gi) 20% of the project’s planned nameplate ca- 
pacity, in any other case; 


(b) the project does not share with any other project 
a point of interconnection to an electrical energy 
transmission or distribution system; 


(c) if the project does not have a point of intercon- 
nection to an electrical energy transmission or distri- 
bution system, the project has a point of interconnec- 
tion to an electrical system 


(i) of the taxpayer 


(A) which system is more than 10 kilometres 
from any transmission system and from any 
distribution system, and 


(B) from which system at least 90% of the 
electrical energy produced by the project is 
used in a business carried on by the taxpayer, 
or 


(ii) of another person or partnership that deals at 
arm’s length with the taxpayer 


(A) which system is more than 10 kilometres 
from any transmission system and from any 
distribution system, and 


(B) from which system at least 90% of the 
electrical energy produced by the project is 
used in a business carried on by the other per- 
son or partnership; 
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_(d) the primary purpose for installing the device is to 
test the level of electrical energy produced by the de- 
vice from wind at the place of installation; 


(e) no other test wind turbine is installed within 
1,500 meters of the device; and 


(f) no other wind energy conversion system is in- 
stalled within 1,500 meters of the device until the 
level of electrical energy produced from wind by the 
device has been tested for at least 120 calendar days. 


Application: The July 26, 2002 draft regulations, subsec. 1(2), will 
substitute paras. 1219(3)(a) to (f) for paras. 1219(3)(a) and (b), applica- 
ble to expenditures incurred after July 26, 2002. 
If a taxpayer so elects in writing filed with the Minister of National Rev- 
enue within 90 days after the publication of these regulations in the 
Canada Gazette, Part I, the amendment also applies to expenditures in- 
curred by the taxpayer after December 5, 1996 and on or before July 26, 
2002 and, for the purpose of applying these regulations to those expend- 
itures, para. 1219(3)(a) shall be read as follows: 

(a) the device installed as part of a wind farm project of the tax- 

payer at which the electrical energy produced from wind by the 

_ device, and by all other test wind turbines that are part of the pro- 

ject, does not exceed 35% of the project’s planned nameplate 

capacity; 
Technical Notes: Section 1219 defines “Canadian renewable 
and conservation expenses (“CRCE’’)” for the purposes of sub- 
section 66.1(6) of the Income Tax Act. A CRCE is included in 
calculating a taxpayer’s Canadian Exploration Expense and is 
eligible to be renounced under a flow-through share agreement. 
In general terms, subsection 1219(1) provides that a “Canadian 
renewable and conservation expense” is an expense incurred 
(for certain listed purposes) by a taxpayer in respect of a pro- 
ject for which it is reasonable to expect at least 50% of the 
capital cost of the depreciable property to be used in a project 
would be the capital cost of any property that is described in 
Class 43.1 of Schedule II (or that would be such ey but 
for subsection 1219(1)). 


The listed expenses in respect of a project include expenses in- 
curred by the taxpayer for the taxpayer’s test wind turbine for 
the project (see paragraph 1219(1)(g)). As well, subsection 
1219(3) of the Regulations provides that, for the purpose of 
paragraph 1219(1)(g), a wind energy conversion system is a 
test wind turbine only if 


¢ the device would otherwise be included in Class 43.1(d)(v) 
of Schedule II to the Regulations, and 


* it is determined by the Minister of National Revenue, in 
consultation with the Minister of Natural Resources, 


— to be the first such device installed at the taxpayer’s site 
for a proposed wind energy conversion system, and 


— to be a device that has as its primary purpose the testing 
of the level of electrical energy production at the site. 


Reference should also be made to the Department of Natural 
Resources’ Technical Guide to Canadian Renewable and Con- 
servation Expenses, as subsection 66.1(6) of the Income Tax 
Act provides that that guide applies conclusively when deter- 
mining — with respect to engineering and scientific matters — 
whether an expense is CRCE. 

Concern has been expressed to the government by representa- 
tives of the wind energy industry that the current Regulations 
preclude more than one fixed location device that is a wind en- 
ergy conversion system from being a “test wind turbine” in re- 
spect of a taxpayer’s wind farm project. As well, requests have 
been received that the Technical Guide to Canadian Renewable 
and Conservation Expenses be updated. 

As a result of consultations between the Departments of Fi- 
nance and Natural Resources, the Canada Customs and Reve- 
nue Agency and representatives of the wind energy industry, 
the government is: 


* amending Regulation 1219; 


* revising the Technical Guide to Canadian Renewable and 
Conservation Expenses; and 
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¢ clarifying the process by which a taxpayer may obtain, in 
advance, an opinion in respect of whether a device will be a 
“test wind turbine”. 


Subsection 1219(3) is to be amended in six respects. 


First, paragraph 1219(3)(a) is to be amended to remove the re- 


quirement that a fixed location device that is a wind energy 
conversion system be the “first” such device installed at a tax- 
payer’s site. Instead, new paragraph 1219(3)(a) will provide 
that the device be installed as part of the taxpayer’s wind farm 
project and satisfy one of two separate conditions. In particular, 


the electrical energy produced from wind by the device, and all _ 
other test wind turbines that are Lass a the ie s ae L 


cannot exceed 
¢ one third of the project’s idan adiisbrane capacity, if 
— in the opinion of the Minister of Natural Resources, the 


project’s planned nameplate production capacity is lim- 
ited from an engineering or scientific perspective, and © 


— the project’s planned nameplate ee does not €X- 
ceed 6 megawatts, 3 


20% of the project’s planned nameplate capacity, in n any 
other case. 


Second, new paragraph 1219(3)(b) will ee at the project 
cannot share with any other project a point of in erconnection — 
to an electrical energy transmission or distribution system. Cur- 


rently, the Technical Guide to Canadian Renewable a. 


servation Expenses indicates that the fixed location device 
(rather than the wind farm project as a _ has to have a 


separate point of interconnection. 


Third, if a taxpayer’s project doesn not faves a : 


quired to have a point of i pave nhc: paoeen an n electtica 
¢ of the taxpayer — 


— which system is more “Ahan 10. ‘dior : ss ir 
transmission system and from any distr py ion s 
and 


— from which system at t least 90% of the sjeatics 


produced by the project is use ina business carried on / 


by the taxpayer, or - 


* of another person or r partnership that deals ata arm’ s length : 


with the taxpayer 


— which system is more than 10° Kilometres from any 
transmission yee ae from ae distribution Sem, 


and 
— from which system at least 90% of the Siecrical energy 


produced by the project is used in a business carried on 


by the other person or partnership. 


Fourth, former paragraph 1219(3)(b) will be fegiaced by new 
paragraph 1219(3)(d), to provide that the primary purpose of 
installing the device must be to test the level of electrical en- 
ergy produced by the device from wind at the place of installa- 
tion. Paragraph 1219(3)(b) currently provides that the primary — 
purpose of the device has to be to test ~ level of electrical 


energy production at the site. 


Fifth, new paragraph 1219(3)(e) will require that there be no 
other test wind turbine within 1,500 metres of the device. | 


Sixth, new paragraph 1219(3)(f) will require that there be no 


other energy conversion system of any sort installed within 


1,500 metres of the device until the level of electrical energy 
produced from wind by the device has been tested for at least 
120 calendar days. 


Reference should also be made to the Technical Guide to Ca- 


nadian Renewable and Conservation Expenses tor further de- 
tails on engineering and scientific criteria that apply with re- 
spect to determining whether a fixed location device that is a 
wind energy conversion system is a “test wind turbine”. The 
Department of Natural Resources is ee in the process of 
issuing a new Guide. 


an ounced today tw 


of i intercon- oe 
nection to an electrical transmission or distribution system, © 
new paragraph 1219(3)(c) will provide that the project be re- 


Income Tax Regulations 


Taxpayers who would like to determine in advance whether 
any proposed installation of a fixed location device that is a 
wind energy conversion System would be a “test wind turbine” 
snows direct their enquiries to: 


The Canada Customs and Revenue Agency, Income Tax 
Rulings Directorate, Place de Ville, Tower A, 320 Queen 
Street, Ottawa Ontario KIA OLS | 
_ General Enquiries (613) 957-8953 


Ai is provided i in Regulation 1219(3), the Canaee Customs and _ 
Revenue Agency will make such a determination in consulta- 
tion with officials of the Department of Natural Resources. 


These amendments to Regulation 1219 are to apply to expendi- 
tures incurred after July 26, 2002. ‘However, these amendments 
will also apply to a taxpayer’s expenditures incurred after De- 
oo hh ‘ita rae nied vawh the 
Minister of National Revenue within 90 days after the publica- 


tion of these re ulations i in the Canada Gazette, Part IL. 


Department of Finance news release, . July 26, 2002: 


Federal Government enhances renewable energy tax incentives 


NM faniey, Deputy P 1€ Minister and Minister of Finance, 
the i income tax tules 


-incen ives for investments in renewable en- 


to enhance the 


peipeiees senerey pies. This. 
p Hone to ae to CRCE incurred epee 2002 in 
iirc 


| mens atl iseppok our seftonts e 
courage t the Poe of more renewable ivi in Canada,” 


Bs of sient and fee that renewable fae 
projects can raise financing in the same manner as non-renewa- 
ble energy projects. = —r—“‘_—™OCOCOCOCOCOC 


The changes will complement on programs ee as the 
Wind Power Production Incentive announced in December 
2001 and the ae power procurement commi it. _ 


For further information: Harry Adams, Public “Affairs and bp. 
erations Division, (613) 996-8080; Jeff Brownlee, Press Secre- 
tary, Office of the Deputy Prime Minister and Minister of Fi- 
nance, (613) 952-4900; Flow-Through Shares: Daryl Boychuk, 
Tax Legislation Division, (613) 992-0049; Test Wind Tur- 
bines: Isabeau Morrissette, Tax Legislation Division, (613) 
992-1862. 


Backgrounder 

Test Wind Turbines 

The 1996 budget introduced a new w category of expenses called 
Canadian Renewable and Conservation Expenses (CRCE). 
These expenses are fully deductible by the taxpayer or may be 


transferred to investors purchasing flow-through shares. The 
purpose of the CRCE rules is to make the tax treatment of re- 


q 
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newable energy exploration expenses more wiioeetides with that 
of non-renewable energy exploration expenses. 


The 1997 budget’ proposed to amend the CRCE wen inition to 
include the costs of acquiring and installing “test’ wind tur- 
bines.” The current Income Tax Regulations restrict eligibility — 
for this expense treatment to the “first device at a taxpayer’s 
site.” The wind energy industry has recommended that this re- 
striction be changed to allow for more than one test w v vind tur- 
bine as part of a taxpayer's wind farm / 


In Augaek 2001 the crevenniignt announced that new criteria 
for test wind turbines would be developed following consulta- 
tions with ames Draft Bhar tikes relepsed ataiay reflect 


share investments i in the oil and gas and mining ‘sectors. It al- 
lows corporations one full year to incur expenses that have — 
been renounced to flow-through share investors in a previous 


nded to facilitate a more efficient and — 


year. This rule was 


orderly spending. of caren Licpiee! The ; loakeback rule 


has three components: 


iy ocnebe incurr : by! the issuing corporation b the bd OL 


‘February may be renounced at the end o1 he es year 


without a charge being ee Le 


ii) thei issuing corporation i is required to pay a ‘ohne Hales on 

a prescribed interest rate on any amounts renounced at the — 
end of the previous year that are. expended between! March 
1 and pecan 31 oF ie foloming) yes and © 


iii), if the full amount is s not ‘expended by Decembe 1 of the 
following year, the corporation is subject toa penalty of 
10% on the unexpended balance and investors are eo 
to pedsscssinent to eliminate the: deduction Hob CRCE: 


The renewable ‘energy industry bis not had access $ to any look. 
back provision related to their flow-through share financings. 
Representatives from the industry, including the wind energy 
sector, have requested that the look-back rule be extended to 
apply to CRCE to parallel the treatment provided to invest- 
ments in the non-renewable energy sector. This change will 
provide greater flexibility in the timing of energy conservation 
and renewable energy investments financed using flow-through 
shares. Accordingly, it is proposed that the look-back rule be 
extended to CRCE incurred after 2002 in respect of flow- 
through share agreements entered into after July 26, 2002. 


Related Provisions [Reg. 1219]: Reg. 1102(1)(a.1) — CRCE ineligi- 
ble for capital cost allowance. 


History: S. 1219 added by P.C. 2000-1331, s. 4, August 23, 2000, Can- 
ada Gazette, Part Il, September 13, 2000, applicable to expenses incurred 
after December 5, 1996. 


Definitions [Reg. 1219]: “arm’s length” —ITA 251(1); “business” — 
ITA 248(1); “Canadian development expense” —ITA 66.2(5), 248(1); 
“Canadian oil and gas property expense” — ITA 66.4(5), 248(1); “Cana- 
dian partnership’ — ITA 102, 248(1); “depreciable property” — ITA 
13(21), 248(1); “eligible capital expenditure” — ITA 14(5), 248(1) ; “in- 
ventory”, “Minister” — ITA 248(1); “Minister of Natural Resources” — 
Department of Natural Resources Act s. 3; “non-resident” — ITA 248(1); 
“person”, “property”, “scientific research and experimental development”, 
“taxpayer” — ITA 248(1); “test wind turbine” — Reg. 1219(3). 


Reg. 
S. 1301(2)(c) 


PART XIIll — ELECTIONS IN 
RESPECT OF TAXPAYERS CEASING 
TO BE RESIDENT IN CANADA 


History: Part XIII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


1300. Elections to defer capital gains — (1) Any 
election by an individual under paragraph 48(1)(c) of the 
Act shall be made by filing with the Minister the pre- 
scribed form on or before the day on or before which the 
return of income for the year in which the taxpayer ceased 
to be resident in Canada is required to be filed under sec- 
tion 150 of the Act. 


(2) Any election by a Canadian corporation under para- 
graph 48(1)(c) of the Act shall be made by filing with the 
Minister, on or before the day on or before which the re- 
turn of income for the year in which the corporation 
ceased to be resident in Canada is required to be filed 
under section 150 of the Act, the following documents in 
duplicate: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; and 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation. 
Definitions [Reg. 1300]: “Canadian corporation” — ITA 89(1), 248(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “individual”, 


“Minister”, “person”, “prescribed” —ITA 248(1); “resident in Can- 
ada” — ITA 250; “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-434R: Rental of real property by indivi- 
dual; IT-451R: Deemed disposition and acquisition on ceasing to be or 
becoming resident in Canada. 


Forms: T1244: Election, under subsec. 220(4.5) of the /7A, to defer the 
payment of tax on income re deemed disposition of property. 


1301. Elections to defer payment of taxes — (1) 
Any election by an individual under subsection 159(4) of 
the Act shall be made by filing with the Minister the pre- 
scribed form on or before the day on or before which the 
return of income for the year in which the taxpayer ceased 
to be resident in Canada is required to be filed under sec- 
tion 150 of the Act. 


(2) Any election by a Canadian corporation under subsec- 
tion 159(4) of the Act shall be made by filing with the 
Minister, on or before the day on or before which the re- 
turn of income for the year in which the corporation 
ceased to be resident in Canada is required to be filed 
under section 150 of the Act, the following documents in 
duplicate: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; and 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation. 
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Definitions [Reg. 1301]: “Canadian corporation” — ITA 89(1), 248(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “individual”, 
“Minister”, “person”, “prescribed” —ITA 248(1); “resident in Can- 
ada” — ITA 250; “taxpayer” — ITA 248(1). 


1302. Elections to realize capital gains — Any elec- 
tion by an individual under paragraph 48(1)(a) of the Act 
shall be made by filing with the Minister the prescribed 
form on or before the day on or before which the return of 
income for the year in which the taxpayer ceased to be 
resident in Canada is required to be filed under section 
150 of the Act. 

History: S. 1302 added by P.C. 1988-390, s. 7, March 3, 1988, Canada 
Gazette, Part II, March 16, 1988, applicable to 1985 et seq, except that for 
the 1985, 1986 and 1987 taxation years, the prescribed form referred to 
may be filed on or before the day that is 180 days after March 16, 1988. 
Definitions [Reg. 1302]: “individual”, “Minister”, “prescribed” — ITA 
248(1); “resident in Canada” — ITA 250; “taxpayer” — ITA 248(1). 


PART XIV — INSURANCE BUSINESS 
POLICY RESERVES 


DIVISION 1 — POLICY RESERVES 


History: The heading to Part XIV amended by P.C. 1999-1154, subsec. 
2(1), June 23, 1999, Canada Gazette, Part Il, July 7, 1999, applicable to 
1996 et seq. 


Part XIV was substituted by P.C. 1979-1486, May 17, 1979, Canada Ga- 
zette, Part Il, June 13, 1979, applicable, as to ss. 1400-1404 to 1978 et 
seq. 


1400. Non-life insurance business — (1) [Policy 
reserve] — For the purpose of paragraph 20(7)(c) of the 
Act, the amount prescribed in respect of an insurer for a 
taxation year is 


(a) the amount determined under subsection (3) in re- 
spect of the insurer for the year, where that amount is 
greater than nil, and 


(b) nil, in any other case. 


(2) [Negative reserves] — For the purpose of para- 
graph 12(1)(e.1) of the Act, the amount prescribed in re- 
spect of an insurer for a taxation year is 


(a) the absolute value of the amount determined under 
subsection (3) in respect of the insurer for the year, 
where that amount is less than nil, and 
(b) nil, in any other case. 

Related Provisions: Reg. 1402.1 — Negative amounts. 


(3) [Amount of reserve] — For the purposes of 
paragraphs (1)(a) and (2)(a), the amount determined 
under this subsection in respect of an insurer for a taxa- 
tion year is the amount, which may be positive or nega- 
tive, determined by the formula 


A+B+C+D+E+F+G 
HE oA Kes i 


where 


A is the total of all amounts each of which is the 
unearned portion at the end of the year of the premium 
paid by the policyholder for a policy, (other than a 
policy that insures a risk in respect of 


(a) a financial loss of a lender on a loan made on 
the security of real property, 


(b) a home warranty, 
(c) a lease guarantee, or 
(d) an extended motor vehicle warranty), 


Income Tax Regulations 


which is determined by apportioning the net premium 
equally over the period to which that premium relates; 


Bis the total of all amounts each of which is an amount 


determined in respect of a policy referred to in para- 
graph (a), (b), (c) or (d) of the description of A equal 
to the lesser of 


(a) the amount of the reported reserve of the in- 
surer at the end of the year in respect of the 
unearned portion at the end of the year of the pre- 
mium paid by the policyholder for the policy, and 


(b) a reasonable amount as a reserve determined as 
at the end of the year in respect of the unearned 
portion at the end of the year of the premium paid 
by the policyholder for the policy; 


Cis the total of all amounts each of which is the amount 


in respect of a policy, where all or a portion of a risk 
under the policy was reinsured, equal to the unearned 
portion at the end of the year of a reinsurance commis- 
sion in respect of the policy determined by apportion- 
ing the reinsurance commission equally over the pe- 
riod to which it relates; 


D is the amount, in respect of policies (other than poli- 


cies in respect of which an amount can be determined 
under the description of E) under which 


(a) a claim that was incurred before the end of the 
year has been reported to the insurer before the end 
of the year and in respect of which the insurer is, or 
may be, required to make a payment or incur an 
expense after the year, or 


(b) there may be a claim incurred before the end of 
the year that has not been reported to the insurer 
before the end of the year, 


equal to 95% of the lesser of 


(c) the total of the reported reserves of the insurer 
at the end of the year in respect of such claims or 
possible claims, and 


(d) the total of the claim liabilities of the insurer at 
the end of the year in respect of such claims or pos- 
sible claims; 


Eis the amount, in respect of policies under which 


(a) a claim that was incurred before the end of the 
year has been reported to the insurer before the end 
of the year, 


(b) the claim is in respect of damages for personal 
injury or death, and 


(c) the insurer has agreed to a structured settlement 
of the claim, 


equal to the lesser of 


(d) the total of the reported reserves of the insurer 
at the end of the year in respect of such claims, and 


(e) the total of the claim liabilities of the insurer at 
the end of the year in respect of such claims; 


F is an additional amount, in respect of policies that in- 
sure a fidelity risk, a surety risk, a nuclear risk, or a 
risk related to a financial loss of a lender on a loan 
made on the security of real property, equal to the 
lesser of 


(a) the total of the reported reserves of the insurer 
at the end of the year in respect of such risks (other 
than an amount included in determining the value 
OF A KB CD EG ara te Ce eer 


(b) areasonable amount as a reserve determined as 
at the end of the year in respect of such risks (other 
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than an amount included in determining the value 
of A, B, C, D, E; G, H, I, J, K or L); 


G is the amount of a guarantee fund at the end of the 
year provided for under an agreement in writing be- 
tween the insurer and Her Majesty in right of Canada 
under which Her Majesty has agreed to guarantee the 
obligations of the insurer under a policy that insures a 
risk related to a financial loss of a lender on a loan 
made on the security of real property; 


H_ is the amount in respect of risks under pre-1996 non- 
cancellable or guaranteed renewable accident and 
sickness policies equal to 


(a) where the amounts determined under subpara- 
graphs (i) and (ii) are greater than nil, the lesser of 


(1) the total of the reported reserves of the in- 
surer at the end of the year in respect of such 
risks (other than an amount included in deter- 
mining the value of A, B, C, D, E, F, G, I, J, K 
or L), and 


(ii) a reasonable amount as a reserve deter- 
mined as at the end of the year in respect of 
such risks (other than an amount included in de- 
termining the value of A, B, C, D, E, F, G, I, J, 
K or L), and 
(b) nil, in any other case; 
I is the amount in respect of risks under post-1995 non- 


cancellable or guaranteed renewable accident and 
sickness policies equal to the lesser of 


(a) the total of the reported reserves of the insurer 
at the end of the year in respect of such risks (other 
than an amount included in determining the value 
of A, B, CouDWB by Gy Kor. L),..and 


(b) the total of the policy liabilities of the insurer at 
the end of the year in respect of such risks (other 
than an amount included in determining the value 
of Aj By Cy DEF) G)H; J, Kor'E); 


J is the total of all amounts (other than an amount de- 
ductible under subsection 140(1) of the Act) each of 
which is the amount, which 1s the least of P, Q and R, 
in respect of a dividend, refund of premiums or refund 
of premium deposits provided for under the terms of a 
group accident and sickness insurance policy that will 
be 


(a) used by the insurer to reduce or eliminate a fu- 
ture adverse claims experience under the policy, 


(b) paid or unconditionally credited to the policy- 
holder by the insurer, or 
(c) applied in discharge, in whole or in part, of a 
liability of the policyholder to pay premiums to the 
insurer under the policy, 


where 


P is a reasonable amount as a reserve determined as 
at the end of the year in respect of the dividend, 
refund of premiums or refund of premium deposits, 


Q is 25% of the amount of the premium payable 
under the terms of the policy for the 12-month pe- 
riod ending 

(i) if the policy is terminated in the year, on the 
day the policy is terminated, and 


(ii) in any other case, at the end of the year, and 


R is the reported reserve of the insurer at the end of 
the year in respect of the dividend, refund of pre- 
miums or refund of premium deposits; and 


Reg. 
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K_ is the total of all amounts each of which is the amount, 
in respect of a policy under which a portion of the par- 
ticular amount paid or payable by the policyholder for 
the policy before the end of the year is deducted under 
paragraph 1408(4)(b), equal to the portion of that par- 
ticular amount that the insurer has determined will, af- 
ter the end of the year, be returned to, or credited to 
the account of the policyholder on the termination of 
the policy; and 


L is an amount in respect of policies that insure earth- 
quake risks in Canada equal to the lesser of 


(a) the portion of the reported reserve of the insurer 
at the end of the year in respect of those risks that 
is attributable to accumulations from premiums in 
respect of those risks (other than an amount in- 
cluded in determining the value of A, B, C, D, E, 
E.G, Hy. 1, 1..or_is.).. and 


(b) a reasonable amount as a reserve determined as 

at the end of the year in respect of those risks 

(other than an amount included in determining the 

value of A, B, C, D, E, F, G, H, I, J, or K). 
Related Provisions: Reg. 1400(4) — Where actuarial principles not 
required for element D or E; Reg. 1400(5) — Transitional — before 2001; 
Reg. 1402 — All amounts to be net of reinsurance ceded; Reg. 1402.1 — 
Amounts in Reg. 1400 may be less than zero. 


(4) [Elements D and E] — Where the relevant author- 
ity does not require an insurer (other than an insurer that 
is required by law to report to the Superintendent of Fi- 
nancial Institutions) to determine its liabilities in respect 
of claims referred to in the description of D or E in sub- 
section (3) in accordance with actuarial principles, 


(a) the value of D is deemed to be 95% of the amount 


determined under paragraph (c) of the description of 
D; and 


(b) the value of E is deemed to be the amount deter- 
mined under paragraph (d) of the description of E. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be re- 
quired by law. to report to regulatory authority. 


(5) [Transitional — Before 2001] — [Repealed] 


History [Reg. 1400]: The description of A and paras. (a) and (b) of the 
description of B in the formula in subsec. 1400(3) amended to replace “net 
premium” with “premium paid by the policyholder’, by P.C. 2002-346, 
paras. 3(a), (b), March 14, 2002, Canada Gazette, Part Il, March 27, 2002, 
applicable to taxation years that begin after 1999 except that, where the 
taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to S.C. 2001, 
c. 17 on or before the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years that end 
after 199-7" 


Subsec. 1400(5) repealed by the said P.C. 2002-346, para. 4(a), applicable 
to taxation years that end after 2000. 


S. 1400 substituted by P.C. 1999-1154, subsec. 2(1), June 23, 1999, Can- 
ada Gazette, Part Il, July 7, 1999, applicable to 1996 et seq. 


The description of L in subsec. 1400(3) amended by the said P.C. 1999- 
1154, subsec. 2(2), applicable to 1998 et seq. 


History [former Reg. 1400]: Paras. 1400(e) and (e.1) amended by P.C. 
1999-1154, s. 1, June 23, 1999, Canada Gazette, Part II, July 7, 1999, 
applicable to taxation years that end after February 22, 1994, For 1994 and 
1995 taxation years that end after February 22, 1994, paras. (e) and (e.1) 
read as follows: 


(e) policies (other than a policy in respect of which an amount can 
be determined under paragraph (e.1) under which 
(i) a claim that was incurred before the end of the year has been 
reported to the corporation before the end of the year and in 
respect of which the corpporation is, or may be, required to 
make a payment or incur an expense after the year, or 
(ii) there may be a claim incurred before the end of the year that 
has not been reported to the corporation before the end of the 
year, 
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such amount as the corporation may claim not exceeding 95% of the 
lesser of 


(iii) the total of all amounts each of which is the corporation’s 
actuarial liability at the end of the year in respect of such claims 
or possible claims, and 


(iv) the total of all amounts each of which is the corporation’s 
reported reserve at the end of the year in respect of such claims 
or possible claims; 


(e.1) policies under which 


(1) a claim that was incurred before the end of the year has been 
reported to the corporation before the end of the year, 


(ii) the claim is in respect of damages for personal injury or 
death, and 


(iii) the corporation has agreed to a structured settlement of the 
claim, 


such amount as the corporation may claim not exceeding the lesser 
of 


(iv) the total of all amounts each of which is the corporation’s 
actuarial liability at the end of the year in respect of such 
claims, and 


(v) the total of all amounts each of which is the corporation’s 
reported reserve at the end of the year in respect of such claims; 


Para. 1400(e) amended, para. 1400(e.1) added, by P.C. 1996-1452, s.'1, 
September 17, 1996, Canada Gazette, Part Il, October 2, 1996, applicable 
to taxation years that end after February 22, 1994. 


Subpara. 1400(g.1)Gi) amended by P.C. 1994-940, s. 4, June 2, 1994, 
Canada Gazette, Part Il, June 15, 1994, applicable to, taxation years end- 
ing after June 15, 1994. 


Para. 1400(f.1) added by P.C. 1994-555, April 14, 1994, Canada Gazette, 
Part II, May 4, 1994, applicable to taxation years ending after 1990. 


That portion of s. 1400 preceding para. (a) substituted by P.C. 1990-2002, 
subsec. 2(1), September 20, 1990; Canada Gazette, Part II, October 10, 
1990. 


Subpara. 1400(b)(@), subpara. 1400()(v), subpara. 1400(g)(ii), substituted 
by the said P.C. 1990-2002, s. 2, applicable in respect of 1987 et seq. 


Para. 1400(e) substituted by the said P.C. 1990-2002, subsec. 2(5), appli- 
cable in respect of 1987 et seq., except that, for taxation years ending 
before the first taxation year that begins after June 17, 1987 and ends after 
1987, para. (e) shall be read as follows: 


(e) a policy where an event has occurred before the end of the year 
that has given or is likely to give rise to a claim under the policy (in 
this paragraph referred to as “the liability”), such amount as the cor- 
poration may claim, not exceeding the lesser of 


(1) a reasonable amount in respect of the liability as at the end 
of the year, and 


(ii) the amount of the reserve in respect of the liability reported 
by the corporation to the relevant authority in its annual report 
for the year or, where the corporation was throughout the year 
subject to the supervision of the relevant authority but was not 
required to file an annual report with the relevant authority for 
the year, in its financial statements for the year; 


Para. 1400(g.1) added by the said P.C. 1990-2002, subsec. 2(6), applicable 
in respect of taxation years beginning after June 17, 1987 and ending after 
1987. 


Para. 1400(i) added by P.C. 1988-390, s. 8, March 3, 1988, Canada Ga- 
zette, Part Il, March 16, 1988, effective January 1, 1978. 


Subpara. 1400(b)(ii) substituted by P.C. 1980-1484, subsec. 1(1), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et seg. 


Definitions [Reg. 1400]: “amount” — ITA 248(1), Reg. 1402.1; “claim 
liability” — Reg. 1408(1); “dividend” —ITA 248(1); “extended motor 
vehicle warranty” — Reg. 1408(1); “Her Majesty” — Interpretation Act 
35(1); “insurance policy”, “insurer”, “life insurer’ —ITA 248(1); 
“month” — Interpretation Act 35(1); “net premium” — Reg. 1408(1); 
“non-cancellable or guaranteed renewable accident and sickness pol- 
icy” — Reg. 1408(1), (6); “policy liability”, ‘“‘post-1995 non-cancellable or 
guaranteed renewable” — Reg. 1408(1); “pre-1996 non-cancellable or 
guaranteed renewable” — Reg. 1408(1), (7); “premium paid by the policy- 
holder” — Reg. 1408(4); “prescribed” — ITA 248(1); “reinsurance com- 
mission”, “relevant authority”, “reported reserve” — Reg. 1408(1); “se- 
curity” — Interpretation Act 35(1); . “taxation year’—ITA 249; 
“writing” — Interpretation Act 35(1). 
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DIVISION 2 — POLICY RESERVES FOR PRE- 
1996 POLICIES 


1401. Life insurance businesses — (1) [Policy 
reserves]——For the purpose of subparagraph 
138(3)(a)(@) of the Act, in computing a life insurer’s in- 
come for a taxation year from carrying on its life insur- 
ance business in Canada, there may be deducted in re- 
spect of 


(a) deposit administration fund policies, such amount 
as the insurer may claim that is a reasonable amount in 
respect of the aggregate of the insurer’s liabilities 
under the policies as at the end of the year and does 
not exceed the aggregate of the insurer’s. liabilities 
under those policies calculated in the manner required 
for the purposes of the insurer’s annual report to the 
relevant authority for the year or, where the insurer 
was throughout the year subject to the supervision of 
the relevant authority but was not required to file an 
annual report with the relevant authority for the year, 
in its financial statements for the year; 


(b) a group term life insurance policy that provides 
coverage for a period not exceeding 12 months, such 
amount as the insurer may claim not exceeding the 
unearned portion of the premium paid by the policy- 
holder for the policy at the end of the year determined 
by apportioning the premium paid by the policyholder 
equally over the period to which that premium 
pertains; 

(c) a life insurance policy, other than a policy referred 
to in paragraph (a) or (b), such amount as the insurer 
may ‘claim not exceeding the greater of 


(i) the amount, 1f any, by which 


(A) the cash surrender value of the policy at the 
end of the year 


exceeds 


(B) the aggregate of all amounts each of which 
is an amount payable in respect of a policy loan 
outstanding at the end of the year in respect of 
the policy or the interest thereon that has ac- 
crued to the insurer at, the end of the year, and 


(11) the amount, if any, by which 


(A) the present value at the end of the year of 
the future benefits provided by the policy 


exceeds the aggregate of 


(B) the present value at the end of the year of 
any future modified net premiums in respect of 
the policy, and 


(C) the aggregate of all amounts each of which 
is an amount payable in respect of a policy loan 
outstanding at the end of the year in respect of 
the policy or the interest thereon that has ac- 
crued to the insurer at the end of the year; 


(c.1) a group life insurance policy, such amount as the 
insurer may claim as an amount (other than an amount 
in respect of which a deduction may be claimed by the 
insurer pursuant to subsection 140(1) of the Act by 
reason of subparagraph 138(3)(a)(v) of the Act in 
computing its income for the year) in respect of a divi- 
dend, refund of premiums or refund of premium de- 
posits provided for under the terms of the policy that 
will be used by the insurer to reduce or eliminate a 
future adverse claims experience under the policy or 
that will be paid or unconditionally credited to the pol- 
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icyholder by the insurer or applied in discharge, in 
whole or in part, of a liability of the policyholder to 
pay premiums to the insurer, not exceeding the least of 


year, such amount as the insurer may claim, not ex- 
ceeding the lesser of 


(i) a reasonable amount in respect of such a divi- 
dend, refund of premiums or refund of premium 
deposits, 


(ii) 25 per cent of the amount of the premium paya- 
ble under the terms of the policy for the 12-month 
period ending. 


(A) if the policy is terminated in the year, on 
the day the policy is terminated, and 


(B) in any other case, at the end of the year, and 


(ii1) the amount of the reserve or liability in respect 
of such a dividend, refund of premiums or refund 
of premium deposits reported by the insurer in its 
annual report for the year to the relevant authority 
or, where the insurer was throughout the year sub- 
ject to the supervision of the relevant authority for 
the year but was not required to file an annual re- 
port with the relevant authority for the year, in its 
financial statements for the year; 


(i) the present value, at the end of the year, of the 
payments to be made in respect of the claim made 
under the policy or such estimate of such payments 
to be made in respect of the claim as is reasonable 
in the circumstances, and 


(11) 95 per cent of the amount of the reserve in re- 
spect of the claim reported by the insurer in its an- 
nual:report to the relevant authority for the year or, 
where the insurer was throughout the year subject 
to the supervision of the relevant authority for the 
year but was not required to file an annual report 
with the relevant authority for the year, in its finan- 
cial statements for the year; 


(d.2) a policy referred to in paragraph (c) where, after 
the end of the year, a claim under the policy is made in 
respect of a death that occurred before the end of the 
year, such amount as the insurer may claim, not ex- 
ceeding the lesser of 


(i) the amount, if any, by which 
(A) the present value, at the end of the year, of 


(d) a policy, other than a policy referred to in para- 
graph (a), such amount as the insurer may claim, in 
respect of a benefit, risk or guarantee that is 


the payments to be made in respect of the claim 
made under the policy or such estimate of such 


(1) an accidental death benefit, 
(11) a disability benefit, 


(iii) an additional risk as a result of insuring a sub- 
standard life, 


(iv) an additional risk in respect of the conversion 
of a term policy or the conversion of the benefits 
under a group policy into another policy after the 
end of the year, 


(v) an additional risk under a settlement option, 
(vi) an additional risk under a guaranteed insurabil- 
ity benefit, 

(vii) a guarantee in respect of a segregated fund 
policy, or 


(viii) any other benefit that is ancillary to the pol- 
icy, subject to the prior approval of the Minister on 
the advice of the Superintendent of Insurance for 
Canada, 


but is not 


(ix) a benefit, risk or guarantee in respect of which 
an amount has been claimed under any other para- 
graph of this subsection, other than paragraphs 
(d.1) and (d.2), by the insurer as a deduction in 
computing its income for the year, 


not exceeding the lesser of 


(x) a reasonable amount in respect of the benefit, 
risk or guarantee, and 


(xi) the reserve in respect of the benefit, risk or 
guarantee, reported by the insurer in its annual re- 
port to the relevant authority for the year or, where 
the insurer was throughout the year subject to the 
supervision of the relevant authority but was not 
required to file an annual report with the relevant 
authority for the year, in its financial statements for 
the year; 


payments to be made in respect of the claim as 
is reasonable in the circumstances 


exceeds 


(B) the maximum amounts that may be claimed 
by the insurer for the year in respect of the pol- 
icy under paragraph (c) or (d), and 


(i1) 95 per cent of the amount of the reserve in re- 
spect of the claim reported by the insurer in its an- 
nual report to the relevant authority for the year or, 
where the insurer was throughout the year subject 
to the supervision of the relevant authority but was 
not required to file an annual report with the rele- 
vant authority for the year, in its financial state- 
ments for the year; and 


(e) a qualified annuity, such amount as the insurer may 
claim not exceeding the amount, if any, by which 


(1): the amount that would have been determined 
pursuant to paragraph (c) for the year if the rate of 
interest used (or deemed by section 1403 to have 
‘been used) by the insurer in determining the pre- 
mium for the annuity were reduced by one-half of 
one percentage point, 


exceeds 


(11) the maximum amount that may be claimed by 
the insurer in respect of the annuity under para- 
graph (c). 
Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under 
supervision of regulatory authority; ITA 211.1(3)— Effect of Reg. 
1401(1) on Part XII.3 tax; Reg. 1401(1.1) — Reg. 1401 applies to pre- 
1996 policies only; Reg. 1402 — All amounts to be net of reinsurance 
ceded; Reg. 1403(1) — Rules for computation; Reg. 1408 — Definitions. 


(1.1) [Pre-1996 policies only] — An amount may be 
deducted under subsection (1) only in respect of a life in- 
surance policy in Canada that is a pre-1996 life insurance 
policy. 
Related Provisions: Reg. 1404— Policy reserves for post-1995 
policies. 
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(2) [Segregated funds] — For the purposes of subsec- 
tion (1), (except in respect of subparagraph (d)(vil) 
thereof), any amount claimed by an insurer for the year 


(d.1) a policy referred to in paragraph (b) where, after 
the end of the year, a claim under the policy 1s made in 
respect of a death that occurred before the end of the 
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shall not include an amount in respect of a liability of a 
segregated fund (within the meaning assigned “segregated 
fund” by section 138.1 of the Act). 


(3) [Group life insurance policies] — In computing 
the amount that a life insurer may deduct under subpara- 
graph 138(3)(a)(i) of the Act in computing its taxable in- 
come for a taxation year, there shall be deducted from the 
aggregate of the amounts determined under subsection 
(1), the aggregate of all amounts each of which is the 
lesser of the following amounts determined in respect of a 
life insurance policy referred to in paragraph (1)(c): 


(a) the amount, if any, by which 


(i) the amount that would be determined under sub- 
clause (1)(c)(i)(B) in respect of the policy 


exceeds 


(ii) the amount that would be determined under 
subclause (1)(c)(i)(A) in respect of the policy, and 


(b) the amount, if any, by which 


(i) the aggregate of the amounts that would be de- 
termined under subclauses (1)(c)(i)(B) and (C) in 
respect of the policy 


exceeds 


(ii) the amount that would be determined under 
subclause (1)(c)(ii)(A) in respect of the policy. 


(4) [Unpaid claims reserve] — For the purpose of 
subparagraph 138(3)(a)(1i) of the Act, there may be de- 
ducted, in computing a life insurer’s income for a taxation 
year, the amount it claims as a reserve in respect of un- 
paid claims received by it before the end of the year under 
life insurance policies in Canada that are pre-1996 life in- 
surance policies, not exceeding the present value at the 
end of the year, computed using a rate of interest that is 
reasonable in the circumstances, of a reasonable amount 
in respect of those unpaid claims. 


Related Provisions: ITA 20(26) — Deduction for unpaid claims re- 
serve adjustment; Reg. 1401(4) — Unpaid claims reserve: re post-1995 
policies; Reg. 1402 — All amounts to be net of reinsurance ceded; Reg. 
8100, 8101 — Unpaid claims reserve adjustment. 


History [Reg. 1401]: Para. 1401(1)(b) amended to replace “net pre- 
mium” with “premium paid by the policyholder”, by P.C. 2002-346, s. 1, 
March 14, 2002, Canada Gazette, Part I, March 27, 2002, applicable to 
taxation years that begin after 1999 except that, where the taxpayer elects 
under ITA 18(9)(a)(ii) and 18(9.02) pursuant to S.C. 2001, c. 17 on or 
before the taxpayer’s filing-due date for the taxation year that includes 
June 14, 2001, the amendment applies to taxation years that end after 
L997. 


Subsec. 1401(1.1) added, the opening words to s. 1401, cl. 
1401(1)(c)Gi)(B), and subsec. 1401(4) amended, by P.C. 1999-1154, ss. 3 
and 4, June 23, 1999, Canada Gazette, Part II, July 7, 1999, applicable to 
1996 et seq. 


Subpara. 1401(1)(c.1)G@1) amended by P.C. 1994-940, s. 5, June 2, 1994, 
Canada Gazette, Part II, June 15, 1994, applicable to taxation years end- 
ing after June 15, 1994. 


Para. 1401(1)(a) and subpara. (1)(d)(x1) substituted by P.C. 1990-2002, 
subsecs. 3(1), (3), September 20, 1990, Canada Gazette, Part II, October 
10, 1990, applicable in respect of 1987 et seq. 


Para. 1401(1)(c.1) added, (d.1) and (d.2) substituted, and subsecs. (3), (4) 
added, by subsecs. 3(2), (4), (5) of the said P.C. 1990-2002, applicable in 
respect of taxation years beginning after June 17, 1987 and ending after 
1987. 


Para. 1401(1)(d)(Gx) substituted and paras. 1401(1)(d.1), (d.2) added. by 
P.C. 1986-2770, s. 2, December 11, 1986, Canada Gazette, Part II, De- 
cember 24, 1986, applicable to 1985 et seq. 


Cls. 1401(1)(c)G)(B) and (c)(ii)(C) substituted by P.C. 1984-3789, s. 8, 
November 29, 1984, Canada Gazette, Part II, December 12, 1984, appli- 
cable to taxation years commencing after November 12, 1981. 
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Para. 1401(1)(a) substituted by P.C. 1980-2081, s. 3, July 31, 1980, Can- 
ada Gazette, Part Il, August 13, 1980, effective in respect of 1978 et seq. 


Definitions [Reg. 1401]: “amount” —ITA 248(1); “amount paya- 
ble’ —ITA 138(12), Reg. 1408(1); “benefit” — Reg. 1408(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “cash surrender value” — ITA 
148(9), Reg. 1408(1); “dividend” —ITA 248(1); “group term life insur- 
ance policy” — Reg. 1408(2); “insurer” — ITA 248(1); “interest” — ITA 
138(12), Reg. 1408(1); “life insurance business” — ITA 248(1); “life in- 
surance policy” —ITA 138(12), 248(1), Reg. 1408(5); “life insurance 
policy in Canada” — Reg. 1408(1); “life insurer”, “Minister” — ITA 
248(1); “modified net premium” — Reg. 1408(1), (3); “month” — Inter- 
pretation Act 35(1); “net premium” — Reg. 1408(1); “policy loan” —ITA 
138(12), Reg. 1408(1); “pre-1996 life insurance policy” — Reg. 1408(1), 
(7); “premium paid by the policyholder” — Reg. 1408(4); “qualified an- 
nuity”, “relevant authority” — Reg. 1408(1); “segregated fund”, “segre- 
gated fund policy” —ITA 138.1(1), Reg. 1408(1); “taxable income” — 
ITA 248(1); “taxation year? —ITA 249. 


interpretation Bulletins: IT-87R2: Policyholders’ income from life 
insurance policies. 


DIVISION 3 — SPECIAL RULES 


1402. Non-life and life insurance businesses — 
Any amount determined under section 1400 or 1401 shall 
be determined on a net of reinsurance ceded basis. 


History: S. 1402 amended by P.C. 1999-1154, s. 5, June 23, 1999, Can- 
ada Gazette, Part II, July 7, 1999, applicable to 1996 et seq. 


S. 1402 amended by P.C. 1997-1670, s. 1, November 20, 1997, Canada 
Gazette, Part Il, December 10, 1997, applicable to taxation years of a for- 
eign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsecs. apply to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995, that. is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Definitions [Reg. 1402]: “amount” —ITA 248(1). 


1402.1 [Negative amounts] — For greater certainty, 
any amount referred to or determined under section 1400 
may be equal to, or less than, nil. 


History: S. 1402.1 added by P.C. 1999-1154, s. 5, June’23, 1999, Canada 
Gazette, Part I, July 7, 1999, applicable to 1996 et seg. 


Definitions [Reg. 1402.1]: “amount” — ITA 248(1). 


1403. (1) For the purposes of paragraph 1401(1)(c) and 
subject to subsections (2) and (3), a modified net pre- 
mium and an amount claimed by an insurer for a taxation 
year shall be computed 


(a) in the case of a lapse-supported policy effected af- 
ter 1990, based on rates of interest, mortality and pol- 
icy lapse only, and 


(b) in any other case, based on rates of interest and 
mortality only, 
using 

(c) in respect of the modified net premiums and bene- 
fits (other than a benefit described in paragraph (d)) of 
a participating life insurance policy (other than an an- 
nuity contract) under the terms of which the policy- 
holder is entitled to receive a specified amount in re- 
spect of the policy’s cash surrender value, the rates 
used by the insurer when the policy was issued in 
computing the cash surrender values of the policy; 
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(d) in respect of any benefit provided 


(1) in lieu of a cash settlement on the termination or 
maturity of a policy, or 


(ii) in satisfaction of a dividend ona policy, 


the rates used by the insurer. in determining the 
amount of such benefit; and 


(e) in respect of all or part of any other policy, the 
rates used by the insurer in determining the premiums 
for the policy. 

History: That portion of subsec. 1403(1) before para. (c) replaced by P.C. 


1994-940, s. 6, June 2, 1994, Canada Gazette, Part TI, June 15, 1994, 
applicable 


(a) to taxation years beginning after 1990; and 


(b) where an insurer so elected by notifying the Minister of National 
Revenue in writing before July, 1991, to the insurer’s taxation years 
beginning after 1987, 1988 or 1989 (as specified in the election) and 
before 1991, and where such an election has been made 


(1) if the insurer so indicated in the election, para. 1403(1)(a) shall 
be read without reference to the words “effected after 1990”, and 


(11) in any other case, the reference in para. 1403(1)(a) to “1990” 
shall be read as a reference to the calendar year immediately pre- 
ceding the first taxation year to which the election relates. 


Para. 1403(1)(b) substituted by P.C. 1980-2089, s. 4, July 31, 1980, Can- 
ada Gazette, Part Il, August 13, 1980, effective in respect of 1978 et seq. 


Paras. 1403(1)(c), (d) substituted, (e) added, by P.C. 1980-1484, subsec. 
2(1), June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective for 
1978 et seq. 


(2) For the purposes of subsection (1), where a rate of 
mortality or other probability used by an insurer in deter- 
mining the premium for a policy is not reasonable in the 
circumstances, the Minister on the advice of the Superin- 
tendent of Insurance for Canada may make such revision 
to the rate as is reasonable in the circumstances and the 
revised rate shall be deemed to have been used by the in- 
surer in determining the premium. 


(3) For the purposes of subsection (1), where the present 
value of the premiums for a policy as at the date of issue 
of the policy is less than the aggregate of 


(a) the present value, at that date, of the benefits pro- 
vided for by the policy, and 


(b) the present value, at that date, of all outlays and 
expenses made or incurred by the insurer or outlays 
and expenses that the insurer reasonably estimates. it 
will make or incur in respect of the policy (except out- 
lays and expenses to maintain the policy after all pre- 
miums under the policy have been paid and for which 
explicit provision has not been made in calculating the 
premiums) and such part of any other outlays and ex- 
penses made or incurred by the insurer that may rea- 
sonably be regarded as applicable thereto, 
an increased rate of interest shall be determined by multi- 
plying the rate of interest used in determining the premi- 
ums by a constant factor so that when the increased rate 
of interest is used, 
(c) the present value of the premiums at the date of 
issue of the policy 
shall equal 
(d) the aggregate of the present values of the benefits, 
outlays and expenses referred to in paragraphs (a) and 
(b), 
and the increased rate of interest shall be deemed to have 
been used by the insurer in determining the premiums for 
the policy. 


Related Provisions: Reg. 1403(4) — Computation of present value. 
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(4) For the purposes of subsection (3), a “present value” 
referred to in that subsection shall be computed by using 
the rates of mortality and other probabilities used by the 
insurer in determining its premiums, after making any re- 
vision required by subsection (2). 


(5) For the purposes of subsection (1), where a record of 
the rate of interest or mortality used by an insurer in de- 
termining the premiums for a policy is not available, 


(a) the insurer may, if the policy was issued before 
1978, make a reasonable estimate of the rate; and 


(b) the Minister, on the advice of the Superintendent 
of Insurance for Canada, may 


(i) if the policy was issued before 1978 and the in- 
surer has not made the estimate referred to in para- 
graph (a), or 


(11) 1f the policy was issued after 1977, 


make a reasonable estimate of the rate. 


(6) Notwithstanding paragraph 1401(1)(c), a life insurer 
in computing its income for a taxation year may, in re- 
spect of any class of life insurance policies issued before 
its 1988 taxation year, other than policies referred to in 
paragraph 1401(1)(a) or (b), use a method of approxima- 
tion to convert the reserve in respect of such policies re- 
ported by the insurer in its annual report to the relevant 
authority for the year to an amount that is a reasonable 
estimate of the amount that would otherwise be deter- 
mined for such policies under paragraph 1401(1)(c), pro- 
vided that that method of approximation is acceptable to 
the Minister on the advice of the relevant authority. 


(7) For the purposes of subsection (1) and notwithstand- 
ing any other provision of this section, where 


(a) an individual annuity contract was issued prior to 
1969 by a life insurer, or 


(b) a benefit was purchased prior to 1969 under a 
group annuity contract issued by a life insurer, and 


the contract 


(c) is a policy in respect of which the provisions of 
paragraph 1401(1)(c) as it read in its application to the 
insurer’s 1977 taxation year applied, 


the rates of interest and mortality used by the insurer in 
computing its reserve for the policy under that paragraph 
for its 1977 taxation year shall be used by the insurer in 
respect of that policy. 


(8) For the purposes of subsection (1), where 


(a) in a taxation year of an insurer, there has been a 
disposition to the insurer by another person with 
whom the insurer was dealing at arm’s length in re- 
spect of which subsection 138(11.92) of the Act 
applied, 


(b) as a result of the disposition, the insurer assumed 
obligations under life insurance policies (in this sub- 
section referred to as the “transferred policies”) in re- 
spect of which an amount may be claimed by the in- 
surer as a reserve under paragraph 1401(1)(c) for the 
taxation year, 


(c) the amount, if any, by which 


(1) the aggregate of all amounts received or receiv- 
able by the insurer from the other person in respect 
of the transferred policies referred to in paragraph 


(b) 
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exceeds 


(ii) the aggregate of all amounts paid or payable by 
the insurer to the other person in respect of com- 
missions in respect of the amounts referred to in 
subparagraph (1) 


exceeds the total of the maximum amounts that may 
be claimed by the insurer as a reserve under paragraph 
1401(1)(c) (determined without reference to this sub- 
section) in respect of the transferred policies for the 
taxation year, and 


(d) the amount determined under paragraph (c) (in this 
subsection referred to as “reserve deficiency’’) can rea- 
sonably be attributed to the fact that the rates of inter- 
est or mortality used by the issuer of the transferred 
policies in determining the cash surrender values or 
premiums under such policies are no longer reasona- 
ble in the circumstances, 


the Minister, on the request of the insurer and with the 
advice of the relevant authority, may make such revision 
to the rates of interest or mortality to eliminate all or any 
part of that reserve deficiency, and those revised rates 
shall be deemed to have been used by the issuer of the 
transferred policies in determining the cash surrender 
value or premiums. under the policies. 


Dear [xxx] 


This is in reply t to your. eter: 
that amendments be made to the dr 
leased on December 23, 1998 regar 
Tax Regulations regarding the de 
life insurance policies. oe 


Regulations on Reserves: 


You are of the view that sub: 
Regulations should be amended t 
quired an insurance business, or 
from another insurer to revise th 
insurer for reserve purposes if those r bate! no ibaa hs 
ble to eliminate all or part of what is referred to in 
1403(8) as a reserve deficiency e 
From a policy perspective, we ag 
pared to reco: ad to the Ministe 
1403(8) be amended to alge. fo 

nate all or part of a Reserve Deficie: 
utable to the fact that fe es 1 
transferred — policies _ fo. oO 
circumstances. ee 


Revenue with too witch dacieno i 
to yal extent, rates can be chan; 


too rode in this euink eiieon hae: we are prepared © rec- 
ommend to the Minister of Finance that subsection. 1403(8) be 


amended to better ensure that the Ministerial discretion be lim- 


ited to the approval of ae ies Froviaed the adjustments 
are reasonable. — J 


We would also recommend that the dea deans to A beection 
1403(8) of the Income Tax Regulations be effective for disposi- 
tions occurring | after November 1999. If the recommendation is 
acted upon, it is anticipated that the amendments would ‘be in- 
cluded in a future technical bill. 


I appreciate you taking the time to bring your concerns to my 
attention. 

Yours sincerely, 

Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch 
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History: Subsec. 1403(6) substituted by P.C. 1990-2002, subsec. 4(1), 
September 20, 1990, Canada Gazette, Part II, October 10, 1990, applica- 
ble in respect of taxation years beginning after June 17, 1987 and ending 
after 1987. 


Subsec. 1403(8) added by subsec. 4(2) of the said P.C. 1990-2002, appli- 
cable in respect of dispositions of an insurance business or a line of busi- 
ness of an insurance business occurring after December 15, 1987. 


Para. 1403(7)(a) corrected by Canada Gazette, Part Il, July 23, 1980, 
errata. 


Paras. 1403(7)(a), (b) substituted by P.C. 1980-1484, subsec. 2(2), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et seg. 


Definitions [Reg. 1403]: “amount”, “annuity” —ITA 248(1); “arm’s 
length’? —ITA 251(1); “benefit? — Reg. 1408(1); “cash surrender 
value” —ITA 148(9), Reg. 1408(1); “disposition”, “dividend”, “in- 
surer’ — ITA 248(1); “lapse-supported policy” — Reg. 1408(1); “life in- 
surance policy” —ITA 138(12), 248(1), Reg. 1408(5); “life insurer’, 
“Minister” — ITA 248(1); “modified net premium” — Reg. 1408(1), (3); 
“participating life insurance policy” — ITA 138(12), Reg. 1404(1); “per- 
son” —ITA 248(1); “present value” — Reg. 1403(4); “record” —ITA 
248(1); “relevant authority” . 1408(1); “reserve deficiency” — 
Reg. 1403(8)(d); “taxation year’ —ITA 249. 


DIVISION 4-— POLICY RESERVES FOR 
POST-1995 POLICIES 


1404. Life insurance business — (1) For the purpose 
of subparagraph 138(3)(a)(i) of the Act, there may be de- 
ducted, in computing a life insurer’s income from carry- 
ing on its life insurance business in Canada for a taxation 
year in respect of its life insurance policies in Canada that 
are post-1995 life insurance policies, the amount the in- — 
surer claims, not exceeding 


(a) the amount determined under subsection (3) in re- 
spect of the insurer for the year, where that amount is 
greater than nil, and 


(b) nil, in any other case. 


(2) For the purpose of paragraph 138(4)(b) of the Act, the 
amount prescribed in respect of an insurer for a taxation 
year, in respect of its life insurance policies in Canada 
that are post-1995 life insurance policies, is 


(a) the absolute value of the amount determined under 
subsection (3) in respect of the insurer for the. year, 
where that amount is less than nil, and 


(b) nil, in any other case. 


(3) For the purposes of paragraphs (1)(a) and (2)(a), the 
amount determined under this subsection in respect of an 
insurer for a taxation year, in respect of its life insurance 
policies in Canada that are post-1995 life insurance poli- 
cies, is the amount, which may be positive or negative, 
determined by the formula 


A+B+C+D-M 
where 


A is the amount (except to the extent the amount is deter- 
mined in respect of a claim, premium, dividend or re- 
fund in respect of which an amount is included in de- 
termining the value of B, C or D), in respect of the 
insurer’s life insurance policies in Canada that are 
post-1995 life insurance policies, equal to the lesser of 


(a) the total of the reported reserves of the insurer 
at the end of the year in respect of those policies, 
and 


(b) the total of the policy liabilities of the insurer at 
the end of the year in respect of those policies; 


Bis the amount, in respect of the insurer’s life insurance 
policies in Canada that are post-1995. life. insurance 
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policies under which there’ may be claims incurred 
before the end of the year that have not been reported 
to the insurer before the end of the year, equal to 95% 
of the lesser of 


(a) the total of the reported reserves of the insurer 
at the end of the year in respect of the possibility 
that there are such claims, and 


(b) the total of the policy liabilities of the insurer at 
the end of the year in respect of the possibility that 
there are such claims; 


C is the total of all amounts each of which is the 
unearned portion at the end of-ihe year of the premium 
paid by the policyholder for the policy where the pol- 
icy 1S a group term life insurance policy. that 


(a) provides coverage for a period that does not ex- 
ceed 12 months, 


(b) is a life insurance policy in Canada, and 
(c) is a post-1995 life insurance policy, 
determined by apportioning the premium paid by the 


policyholder equally over the period to which that pre- 
mium relates; | 


D is the total of all amounts (other than an amount de- 
ductible under subparagraph 138(3)(a)(v) of the Act) 
each of which is the amount, which is the least of P, Q 
and R, in respect of a dividend, refund of premiums or 
refund of premium deposits provided for under the 
terms of a group life insurance policy that is a life in- 
surance policy in Canada that is a post-1995 life insur- 
ance policy that will be 


(a) used by the insurer to reduce or eliminate a fu- 
ture adverse claims experience under the policy, 


(b) paid or unconditionally credited to the policy- 
holder by the insurer, or 


(c) applied in discharge, in whole or in part, of a 
liability of the policyholder to pay premiums to the 
insurer under the policy, 


where 


P is a reasonable amount as a reserve eetermined as 
at the end of the year in respect of the dividend, 
refund of premiums or refund of premium deposits 
provided for under the terms of the policy, 


Q is 25% of the amount of the premium under the 
terms of the policy for the 12-month period ending 


(i) on the day the policy is terminated, if the 
policy is terminated in the year, and 


(11) at the end of the year, in any other case, and 


R_ is the amount of the reported reserve of the insurer 
at the end of the year in respect of the dividend, 
refund of premiums or refund of premium deposits 
provided for under the terms of the policy; and 


M is the total of all amounts determined in respect of a 
life insurance policy in Canada that is a post-1995 life 
insurance policy each of which is 

(a) an amount payable in respect of a policy loan 
under the policy, or 

(b) interest that has accrued to the insurer to the 
end of the year in respect of a policy loan under the 
policy. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 


1406 — All amounts to be net of reinsurance ceded and ignoring seg 
funds; Reg. 1407 — Amounts in Reg. 1404 may be less than zero. 


(4) [Repealed] 


Reg. 
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History [Reg. 1404]: The description of C in subsec. 1404(3) amended 
to replace “net premium” with “premium paid by the policyholder”, by 
P.C. 2002-346, para. 3(c), March: 14, 2002, Canada Gazette, Part II, 
March 27, 2002, applicable to taxation years that begin after 1999 except 
that, where the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursu- 
ant to S.C, 2001, c. 17 on or before the taxpayer’s filing-due date for the 
taxation year that includes June 14, 2001, the amendment applies to taxa- 
tion years that end after 1997. 


Subsec. 1404(4) repealed by the said P.C. 2002-346, para. 4(b), applicable 
to taxation years that end after 2000. 


S. 1404 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Canada Ga- 
zette, Part Il, July 7, 1999, applicable to 1996 et seq. 


History [former Reg. 1404]: “Reported reserve” and “actuarial liabil- 
ity” added to subsec. 1404(2) by P.C. 1996-1452, s. 2, September 17, 
1996, Canada Gazette, Part II, October 2, 1996, applicable to taxation 
years that end after February 22, 1994. 


“Lapse-supported policy” added by P.C. 1994-940, s. 7, June 2, 1994, 
Canada Gazette, Part II, June 15, 1994, applicable 


(a) to taxation years beginning after 1990; and 


(b) where an insurer so elected by notifying the Minister of National 
Revenue in writing before July, 1991, to the insurer’s taxation years 
beginning after 1987, 1988 or 1989 (as specified in the election) and 
before 1991. 


“Acquisition costs” and “relevant authority” amended by P.C. 1993-2025, 
s. 1, December 9, 1993, Canada Gazette, Part Il, December 29, 1993, ap- 
plicable to 1991 et seq. 


“Qualified annuity” amended by’ P.-C. 1991-2540, s. 8, December 16, 
1991, Canada Gazette, Part Il, January. 15, 1992, applicable after 1985. 


“Modified net premium” and para. (a) of “relevant authority” substituted 
by P.C. 1990-2002, subsecs. 5(1), (2), September 20, 1990, Canada Ga- 
zette, Part If, October 10, 1990, applicable in respect of taxation years be- 
ginning after June 17, 1987 and ending after 1987. 


Subsec. 1404(5) substituted by P.C. 1988-390, s. 9, March 3, 1988, Can- 
ada Gazette, Part Il, March 16, 1988, effective January 1, 1978. 


All that portion of the definition “qualified annuity” preceding para. (a) 
substituted by P.C. 1984-3789, s. 9, November 29, 1984, Canada Gazette, 
Part II, December 12, 1984. 


All that portion of the definition’ “modified net premium” in. subsec. 
1404(2) preceding para. (a) substituted by P.C. 1983-3530, s. 6, November 
17, 1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxa- 
tion years commencing after 1982. 
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“Acquisition costs’, “net premium for the policy”, para. (c) of “qualified 
annuity” in 1404(2), and subsec. 1404(5) substituted, and subsec. 1404(6) 
added, by P.C. 1980-1484, s. 3, June 5, 1980, Canada Gazette, Part Il, 
June 25, 1980, effective for 1978 et seq. 


Definitions [Reg. 1404]: “amount” —ITA 248(1), Reg. 1406, 1407; 
“amount payable” —ITA = 138(12), Reg. 1408(1); “business” — ITA 
248(1); “Canada” —iITA 255, Interpretation Act 35(1); “dividend” — 
ITA 248(1); “group, term life insurance. policy” — Reg. 1408(2); “in- 
surer” — ITA 248(1); “interest” — ITA 138(12), Reg. 1408(1); “life in- 
surance business” — ITA 248(1); “life insurance policy” — ITA 138(12), 
248(1), Reg. 1408(5); “life insurance policy in Canada” — ITA 138(12), 
Reg. 1408(1); “life insurer” — ITA 248(1); “month” — Interpretation Act 
35(1); “net premium for the policy” — Reg. 1408(1); “non-cancellable or 
guaranteed renewable accident and sickness policy” — Reg. 1408(1), (6); 
“policy liability’ — Reg. 1408(1); “policy loan” —ITA 138(12), Reg. 
1408(1); “post-1995 non-cancellable or guaranteed renewable accident 
and sickness policy” — Reg. 1408(1); “premium paid by the policy- 
holder’ — Reg. 1408(4); “prescribed” —ITA, 248(1); “‘reported _ re- 
serve” — Reg. 1408(1); “taxation year” — ITA 249. 


1405. [Unpaid claims reserve] — For the purpose of 
subparagraph 138(3)(a)(i1) of the Act, there may be de- 
ducted in computing a life insurer’s income for a taxation 
year the amount it claims as a reserve in respect of an 
unpaid claim received by the insurer before the end of the 
year under a life insurance policy in Canada that is a post- 
1995 life insurance policy, not exceeding the lesser of 


(a) the reported reserve of the insurer at the end of the 
year in respect of the claim, and 


(b) the policy liability of the insurer’at the end of the 
year in respect of the claim. 
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Related Provisions [Reg. 1405]: ITA 20(26) — Deduction for unpaid 
claims reserve adjustment; Reg. 1401(4) — Unpaid claims reserve re pre- 
1996 policies; Reg. 1406 — All amounts to be net of reinsurance ceded 
and ignoring seg funds; Reg. 1407 — Amounts in Reg. 1405 may be less 
than zero; Reg. 8100, 8101 — Unpaid claims reserve adjustment. 


History: S. 1405 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Can- 
ada Gazette, Part Il, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1405]: “amount” —ITA 248(1), Reg. 1406, 1407; 
“insurer” — ITA 248(1); “life insurance policy” —ITA 138(12), 248(1), 
Reg. 1408(5); “life insurance policy in Canada” —ITA 138(12), Reg. 
1408(1); “life insurer’ —ITA 248(1); “policy liability”, “post-1995 life 


insurance policy”, “reported reserve” — Reg. 1408(1); “taxation year’ — 
ITA 249. 
1406. [Interpretation] — Any amount determined 


under section 1404 or 1405 shall be determined 
(a) on a net of reinsurance ceded basis; and 


(b) without reference to any liability in respect of a 
segregated fund (other than a liability in respect of a 
guarantee in respect of a segregated fund policy). 


History: S. 1406 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Can- 
ada Gazette, Part Il, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1406]: “amount” —ITA 248(1); “segregated fund”, 
“segregated fund policy” — ITA 138.1(1), Reg. 1408(1). 


1407. [Negative amounts] — For greater certainty, 
any amount referred to in or determined under section 
1404 or 1405 may be equal to, or less than, nil. 


History: S. 1407 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada 
Gazette, Part Il, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1407]: “amount” — ITA 248(1). 
DIVISION 5 — INTERPRETATION 


1408. Insurance businesses — (1) The definitions in 
this subsection apply in this Part. 


“acquisition costs’ — [Repealed] 


‘amount payable’, in respect of a policy loan at a partic- 
ular time, means the amount of the policy loan and the 
interest that is outstanding on the policy loan at that time. 


“‘benefit’’, in respect of a policy, includes 


(a) a policy dividend (other than a policy dividend in 
respect of a policy described in paragraph 1403(1)(c)) 
in respect of the policy to the extent that the dividend 
was specifically treated as a benefit by the insurer in 
determining a premium for the policy, and 


(b) an expense of maintaining the policy after all pre- 
miums in respect of the policy have been paid to the 
extent that the expense was specifically provided for 
by the insurer in determining a premium for the 
policy, 

but does not include 
(c) a policy loan, 


(d) interest on funds left on deposit with the insurer 
under the terms of the policy, and 


(e) any other amount under the policy that was not 
specifically provided for by the insurer in determining 
a premium for the policy. 


“capital tax’’ means a tax imposed under Part I.3 or VI of 
the Act or a similar tax imposed under an Act of the legis- 
lature of a province. 


“cash surrender value” has the meaning assigned by 
subsection 148(9) of the Act. 


Income Tax Regulations, Part XIV 


‘claim liability’ of an insurer at the end of a taxation 
year means 


(a) in respect of a claim reported to the insurer before 
that time under an insurance policy, the amount, if 
any, by which 


(i) the present value at that time, computed using a 
rate of interest that is reasonable in the circum- 
stances, of a reasonable estimate, determined in ac- 
cordance with accepted actuarial practice, of the in- 
surer’s future payments and claim adjustment 
expenses in respect of the claim 


exceeds 


(ii) the present value at that time, computed using a 
rate of interest that is reasonable in the circum- 
stances, of a reasonable estimate, determined in ac- 
cordance with accepted actuarial practice, of the 
amounts that the insurer will recover after that time 
in respect of the claim because of salvage, subroga- 
tion or any other reason; and 


(b) in respect of the possibility that there are claims 
under an insurance policy incurred before that time 
that have not been reported to the insurer before that 
time, the amount, if any, by which 


(1) the present value at that time, computed using a 
rate of interest that is reasonable in the circum- 
stances, of a reasonable estimate, determined in ac- 
cordance with accepted actuarial practice, of the in- 
surer’s payments and claim adjustment expenses in 
respect of those claims 


exceeds 


(ii) the present value at that time, computed using a 
rate of interest that is reasonable m the circum- 
stances, of a reasonable estimate, determined in ac- 
cordance with accepted actuarial practice, of the 
amounts that the insurer will recover in respect of 
those claims because of salvage, subrogation or 
any other reason. 


“extended motor vehicle warranty’ means an agree- 
ment under which a person agrees to provide goods or 
render services in respect of the repair or maintenance of 
a motor vehicle manufactured by the person or a corpora- 
tion related to the person where 


(a) the agreement is in addition to a basic or limited 
warranty in respect of the vehicle; 


(b) the basic or limited warranty has a term of 3 or 
more years, although it may expire before the end of 
such term on the vehicle’s odometer registering a 
specified number of kilometres or miles; 


(c) more than 50% of the expenses to be incurred 
under the agreement are reasonably expected to be in- 
curred after the expiry of the basic or limited war- 
ranty; and 


(d) the person’s risk under the agreement is insured by 
an insurer that is subject to the supervision of a rele- 
vant authority. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under 
supervision of regulatory authority. 


‘general amending provision’, of an insurance policy, 
means a provision of the policy that allows it to be 
amended with the consent of the policyholder. 


“‘interest’’, in relation to a policy loan, has the meaning 
assigned by subsection 138(12) of the Act. 
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*‘Japse-supported policy” means a life insurance policy 
that would require materially higher premiums if premi- 
ums were determined using policy lapse rates that are 
zero after the fifth policy year. 


“life insurance policy in Canada’ means a life insur- 
ance policy issued or effected by an insurer on the life of 
a person resident in Canada at, the time the policy was 
issued or effected. 


“modified net premium?’’, in respect of a premium under 
a policy (other than a prepaid premium under a policy that 
cannot be refunded except on termination of the policy), 
means 


(a) where all benefits (other than policy dividends) and 
premiums (other than the frequency of payment of 
premiums) in respect of the policy are determined at 
the date of issue of the policy, the amount determined 
by the formula 3 


Ax [(B + C)(D + E)] 
- where 
A is the amount of the premium, 


Bis the present value, at the date of the issue of the 
policy, of the benefits to be provided under the 
terms of the policy after the day that is one year 
after the date of the issue of the policy, 


C is the present value, at the date of the issue of the 
policy, of the benefits to be provided under the 
terms of the policy after the day that is two years 
after the date of the issue of the policy, 


D is the present value, at the date of the issue of the 
policy, of the premiums payable under the terms of 
the policy on or after the day that is one year after 
the date of the issue of the policy, and 


E is the present value, at the date of the issue of the 
policy, of the premiums payable under the terms of 
the policy on or after the day that is two years after 
the date of the issue of the policy, 


except that the amount determined by the formula in 
respect of the premium for the second year of a policy 
is deemed to be the amount that is 50% of the total of 


(1) the amount that would otherwise be determined 
under the formula, and 


(11) the amount of a one-year term insurance pre- 
mium (determined without regard to the frequency 
of payment of the premium) that would be payable 
under the policy; and 


(b) in any other case, the amount that would be deter- 
mined under paragraph (a) if that paragraph applied 
and the amount were adjusted in a manner that is rea- 
sonable in the circumstances. 


Related Provisions: Reg. 1408(3) — Interpretation. 
‘net premium for the policy’ — [Repealed] 


‘“non-cancellable or guaranteed renewable accident 
and sickness policy” includes a non-cancellable or guar- 
anteed renewable accident and sickness benefit under a 
group policy. 

Related Provisions: Reg. 1408(6) — Riders. 


“participating life insurance policy” has the meaning 
assigned by subsection 138(12) of the Act. 


“policy liability” of an insurer at the end of the taxation 
year in respect of an insurance policy or a claim, possible 
claim or risk under an insurance policy means the positive 


Reg. 
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or negative amount of the insurer’s reserve in respect of 
its potential liability in respect of the policy, claim, possi- 
ble claim or risk at the end of the year determined in ac- 
cordance with accepted actuarial practice, but without ref- 
erence to projected income and capital taxes (other than 
the tax payable under Part XII.3 of the Act). 


“policy loan’? has the meaning assigned by subsection 
138(12) of the Act. 


‘‘post-1995 life insurance policy” means a life insurance 
policy that is not a pre-1996 life insurance policy. 


‘“‘post-1995 non-cancellable or guaranteed renewable 
accident and sickness policy’ means a non-cancellable 
or guaranteed renewable accident and sickness policy that 
is not a pre-1996 non-cancellable or guaranteed renewa- 
ble accident and sickness policy. 


‘‘pre-1996 life insurance policy”, at any time, means a 
life insurance policy where 


(a) the policy was issued before 1996; and 


(b) before that time and after 1995 there has been no 
change, except in accordance with the provisions 
(other than a general amending provision) of the pol- 
icy as they existed on December 31, 1995, to 


(1) the amount of any benefit under the policy, 


(11) the amount of any premium or other amount 
payable under the policy, or 


(111) the number of premium or other payments 
under the policy. 


Related Provisions: Reg. 1408(7) — Interpretation. 


‘*‘pre-1996 non-cancellable or guaranteed renewable 
accident and sickness policy’’, at any time, means a non- 
cancellable or guaranteed renewable accident and sick- 
ness policy where 


(a) the policy was issued before 1996; and 


(b) before that time and after 1995 there has been no 
change, except in accordance with the provisions 
(other than a general amending provision) of the pol- 
icy as they existed on December 31, 1995, to 


(i) the amount of any benefit under the policy, 


(11) the amount of any premium or other amount 
payable under the policy, or 


‘(ii1) the number of premium or other payments 
under the policy. 


Related Provisions: Reg. 1408(7) — Interpretation. 


‘“‘qualified annuity” means an annuity contract issued 
before 1982, other than a deposit administration fund pol- 
icy or a policy referred to in paragraph 1403(7)(c), 


(a) in respect of which regular periodic annuity pay- 
ments have commenced; 


(b) in respect of which a contract or certificate has 
been issued that provides for regular periodic annuity 
payments to commence within one year after the date 
of issue of the contract or certificate; 


(c) that is not issued as or under a registered retirement 
savings plan, registered pension plan or deferred profit 
sharing plan and that 
(1) does not provide for a guaranteed cash surrender 
value at any time, and 
(ii) provides for regular periodic annuity payments 
to commence not later than the attainment of age 
71 by the annuitant; or 
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(d) that is issued as or under a registered retirement 
savings plan, registered pension plan or deferred profit 
sharing plan, if the interest rate is guaranteed for at 
least 10 years and the plan does not provide for any 
participation in profits, directly or mdirectly. 


“reinsurance commission’’, in respect of a policy, means 


(a) where the risk under the policy is fully reinsured, 
the amount, if any, by which 


(1) the premium paid by the policyholder for the 
policy 
exceeds 


(ii) the consideration payable by the insurer in re- 
spect of the reinsurance of the risk; and 


(b) where the risk under the policy is not fully rein- 
sured, the amount, if any, by which 


(i) the portion of the premium paid by the policy- 
holder for the policy that may reasonably be con- 
sidered to be in respect of the portion of the risk 
that is reinsured with a particular reinsurer 


exceeds 


(11) the consideration payable by the insurer to the 
particular reinsurer in respect of the risk assumed 
by the reinsurer. 


“relevant authority” of an insurer means 


(a) the Superintendent of Financial Institutions, if the 
insurer is required by law to report to the Superinten- 
dent of Financial Institutions; and 


(b) in any other case, the Superintendent of Insurance 
or other similar officer or authority of the province 
under whose laws the insurer is incorporated, 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be re- 
quired by law to report to regulatory authority. 


‘reported reserve” of an insurer at the end of a taxation 
year in respect of an insurance policy or a claim, possible 
claim, risk, dividend, refund of premiums or refund of 
premium deposits under an insurance policy means the 
amount equal to 


(a) where the insurer is required to file an annual re- 
port with its relevant authority for a period ending co- 
incidentally with the year, the positive or negative 
amount of the reserve that would be reported in that 
report in respect of the insurer’s potential liability 
under the policy if the reserve were determined. with- 
out reference to projected income and capital taxes 
(other than the tax payable under Part XII.3 of the 
Act); 


(b) where the insurer is, throughout the year, subject to 
the supervision of its relevant authority and paragraph 
(a) does not apply, the positive or negative amount of 
the reserve that would be reported in its financial 
statements for the year in respect of the insurer’s po- 
tential liability under the policy if 


(i) those statements were prepared in accordance 
with generally accepted accounting principles, and 


(ii) the reserve were determined without reference 
to projected income and capital taxes (other than 
the tax payable under Part XII.3 of the: Act); 


(c) where the insurer is the Canada Mortgage and 
Housing Corporation or a foreign affiliate of a tax- 
payer resident in Canada, the positive or negative 
amount of the reserve that would be reported in its fi- 
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nancial statements for the year in respect of the in- 
surer’s potential liability under the policy if 


(i) those statements were prepared in accordance 
with generally accepted accounting principles, and 


(ii) the reserve were determined without reference 
to projected income and capital taxes (other than 
the tax payable under Part XII.3 of the Act); and 


(d) in any other case, nil. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under 
supervision of regulatory authority. 


“segregated fund” has the meaning assigned by subsec- 
tion 138.1(1). 


“segregated fund policy”’ has the meaning assigned by 
subsection 138.1(1). 


(2) [“Group term life insurance policy”] — The def- 
inition “group term life insurance policy” in subsection 
248(1) of the Act does not apply to this Part. 


(3) [Interpretation — modified net premium] — For 
the purpose of the formula referred to in the definition 
“modified net premium” in subsection (1), 1t may be’ as- 
sumed that premiums are payable annually in advance. 


(4) [“Premium paid by the policyholder’] — For 
the purposes of this Part, 


(a) a reference to a “premium paid. by the policy- 

holder” shall, depending on the method regularly fol- 

lowed by the insurer in computing its income, be read 

as a reference to a “premium paid or payable by the 
policyholder”; and 


(b) in determining the premium paid by a policyholder 
for a policy, there may be deducted by the insurer the 
portion, if any, of the premium that 


(i) can reasonably be considered, at the time the 
policy is issued, to be a deposit that, pursuant to the 
terms of the policy or the by-laws of the insurer, 
will be returned.to the policyholder, or credited to 
the account of the policyholder, by the insurer on 
the termination of the policy, and 


(ii) was not otherwise deducted under section 140 
of the Act. 


(5). [Riders] — For the purposes of this Part, any rider 
that is attached to a life insurance policy and that provides 
for additional life insurance or for an annuity isa separate 
life insurance policy. 


(6) [Riders] — For the purposes of this Part, any rider 
that is attached to a policy and that provides for additional 
non-cancellable or guaranteed renewable accident and 
sickness insurance, as the case may be, is a separate non- 
cancellable or guaranteed renewable accident and’ sick- 
ness policy. 


(7) [No change in amount] — For the purposes of the 
definitions “pre-1996 life insurance policy” and. “‘pre- 
1996 non-cancellable or guaranteed renewable accident 
and sickness policy” in subsection (1), a change. in the 
amount of any benefit or in the amount or number of any 
premiums or other amounts payable under a policy is 
deemed not to have occurred. where the change results 
from | 


(a) a change in underwriting class; 


(b) a change in frequency of premium payments 
within a year that does not alter the present value, at 
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the beginning of the year, of the total premiums to be 
paid under the policy in the year; 


(c) the deletion of a rider; 
(d) the correction of erroneous information; 


(ce) the reinstatement of the policy after its lapse, if the 
reinstatement occurs not later than 60 days after the 
end of the calendar year in which the lapse occurred; 


(f) the redating of the policy for policy loan indebted- 
ness; or 


(g) a change in the amount of a benefit under the pol- 
icy that is granted by the insurer on a class basis, 
where 


(i) no consideration was payable by the policy- 
holder or any, other person for the change, and 


(11) the change was not made because of the terms 
or conditions of the policy or any other policy or 
contract to which the insurer is a party. 


History: The definitions “acquisition costs” and “net premium for the 
policy” in subsec. 1408(1) repealed, by P.C. 2002-346, s. 2, March 14, 
2002, Canada Gazette, Part Il, March 27, 2002, applicable to taxation 
years that begin after 1999 except that, where the taxpayer elects under 
ITA 18(9)(a)(i1) and 18(9.02) pursuant to S.C. 2001, c. 17 on or before the 
taxpayer’s filing-due date for the taxation year that includes June 14, 
2001, the amendment applies to taxation years that end after 1997. 


The definition “reinsurance commission” in subsec. 1408(1) amended to 
replace “net premium” with “premium paid by the policyholder”, by the 
said P.C. 2002-346, para. 3(d), applicable as above. 


S. 1408 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, 
Part I, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1408]: “acquisition costs’ —Reg. 1408(1); 
“amount” —ITA 248(1); “amount payable’ —ITA  138(12), Reg. 
1408(1); “annuity” — ITA 248(1); “arm’s length” — ITA 251(1); “bene- 
fit? — Reg. 1408(1); “business” — ITA 248(1); “‘capital tax” — Reg. 
1408(1); “cash surrender value” —ITA 148(9), Reg. 1408(1); “corpora- 
tion’ —ITA 248(1), Interpretation Act 35(1); “credit union” —ITA 
248(1); “deferred profit sharing plan” —ITA 147(1), 248(1); “divi- 
dend” — ITA 248(1); “foreign affiliate’—ITA 95(1), 248(1); “general 
amending provision” — Reg. 1408(1); “insurance policy”, “insurer’? — 
ITA 248(1); “interest”? — ITA 138(12), Reg. 1408(1); “legislature” — Jn- 
terpretation Act 35(1)“legislative assembly”; “life insurance policy” — 
ITA 138(12), 248(1), Reg. 1408(5); “motor vehicle” — ITA 248(1); “net 
premium for the policy” — Reg. 1408(1); “non-cancellable or guaranteed 
renewable accident and sickness policy” — Reg. 1408(1), (6); “officer”, 
“person” —ITA 248(1); “policy loan” —ITA 138(12), Reg. 1408(1); 
“pre-1996 life insurance policy”, “pre-1996 non-cancellable or guaranteed 
renewable accident and sickness policy” — Reg. 1408(1), (7); “pro- 
perty” —ITA 248(1); “province” — Interpretation Act 35(1); “premium 
paid by the policyholder” — Reg. 1408(4); “registered pension plan” — 
ITA .248(1); “registered retirement savings plan’ —ITA 146(1), 248(1); 
“related” — ITA 251(2)-(6); “relevant authority” — Reg. 1408(1);.“resi- 
dent in Canada” — ITA 250; “security” — Interpretation Act 35(1); “tax- 
ation year” — ITA 249; “taxpayer” — ITA 248(1). 


PART XV — PROFIT SHARING 
PLANS 


History: Part XV was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C..1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


DIVISION | — EMPLOYEES PROFIT 
SHARING PLANS 


1500. (1) An election under subsection 144(4.1) of the 
Act by the trustee of a trust governed by an employees 
profit sharing plan shall be made by filing with the Min- 
ister the prescribed form in duplicate. 


(2) An election under subsection 144(4.2) of the Act by 
the trustee of a trust governed by an employees profit 
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sharing plan shall be made by filing with the Minister the 
prescribed form in duplicate on or before the last day of a 
taxation year of the trust in respect of any capital property 
deemed to have been disposed of in that taxation year by 
virtue of the election. 


(3) An election under subsection 144(10) of the Act shall 
be made by forwarding by registered mail to the Deputy 
Minister of National Revenue for Taxation at Ottawa the 
following documents: 


(a) a letter from the employer stating that he elects to 
have the arrangement qualify as an employees profit 
sharing plan; 


(b) if the employer is a corporation, 


(1) where the directors of the corporation are le- 
gally entitled to administer the affairs of the corpo- 
ration, a certified copy of their resolution authoriz- 
ing the election to be made, and 


(ii) where the directors of the corporation are not 
legally entitled to administer the affairs of the cor- 
poration, a certified copy of the authorization. of 
the making of the election by the person or persons 
legally entitled to administer the affairs of the cor- 
poration; and 


(c) a copy of the agreement and any supplementary 

agreement setting out the plan. 
Definitions [Reg. 1500]: “capital property” — ITA 54, 248(1); “corpo- 
ration” — ITA” 248(1),; Interpretation Act 35(1); “disposed” — ITA 
248(1)“disposition”; “employees profit sharing plan’—ITA 144(1), 
248(1); “employer”, “Minister”, “person”, “prescribed” —ITA 248(1); 
“taxation year” —ITA 249; “trust”? —ITA 104(1), 248(1), (3). 
Interpretation Bulletins: IT-280R: Employees profit sharing plans — 
payments computed by reference to profits. 


Forms: T3009: Election from deemed disposition and reacquisition of 
any capital property of an employees profit sharing plan under subsection 
144(4.2). 


DiVISION Il — DEFERRED PROFIT SHARING 
PLANS 


1501. Registration of plans — For the purposes of the 
definition “deferred profit sharing plan” in subsection 
147(1) of the Act, an application for registration of a plan 
shall be made by forwarding by registered mail to the 
Deputy Minister of National Revenue for Taxation at Ot- 
tawa the following documents: 


(a) a letter from the trustee and the employer whereby 
the trustee and the employer apply for the registration 
of the plan as a deferred profit sharing plan; 


(b) if the employer is a corporation, a certified copy of 
a resolution of the directors authorizing the application 
to be made; and 


(c) a copy of the agreement and any supplementary 
agreement setting out the plan. 


History: S. 1501 substituted by P.C. 1991-2540, s. 4, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, applicable after 1990. 
Definitions [Reg. 1501]: “corporation” —ITA 248(1), Interpretation 
Act 35(1); “deferred profit sharing plan’ —ITA 147(1), 248(1); “em- 
ployer’, “Minister” — ITA 248(1). 

Information Circulars: 77-1R4: Deferred profit sharing plans. 
Forms: T2214: Application for registration as a deferred profit sharing 
plan. 


1502. [Revoked] 


History: S. 1502 (Qualified Investments) revoked by P.C. 1981-2518, s. 
1, September 16, 1981, Canada Gazette, Part U1, October 14, 1981, effec- 
tive January 1, 1981. 
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DIVISION Ill — ELECTIONS IN RESPECT OF 
CERTAIN SINGLE PAYMENTS 


1503. Any election by a beneficiary under subsection 
147(10.1) of the Act shall be made by filing the pre- 
scribed form in duplicate as follows: 


(a) one form shall be filed by the beneficiary with the 
trustee of the deferred profit sharing plan not later than 
60 days after the end of the taxation year in which the 
beneficiary received the payment referred to in sub- 
section 147(10.1) of the Act; and 


(b) the other form shall be filed by the beneficiary 
with the Minister on or before the day on which the 
beneficiary is required to file a return of income pur- 
suant to section 150 of the Act for the taxation year in 
which the beneficiary received the payment referred to 
in subsection 147(10.1) of the Act. 


Definitions [Reg. 1503]: “deferred profit sharing plan” — ITA 147(1), 
248(1); “Minister”, “prescribed” —ITA 248(1); “taxation year’ —ITA 
249. 


Interpretation Bulletins: IT-281R2: Elections on single payments from 
a deferred profit sharing plan (archived). 


Forms: T2078: Election under subsec. 147(10.1) re a single payment re- 
ceived from a deferred profit sharing plan. 


PART XVI — PRESCRIBED 
COUNTRIES 


History: Part XVI was consolidated by the Consolidated Regulations of 


Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


Part XVI was substituted by P.C. 1973-107, January 16, 1973, Canada 
Gazette, Part Il, February 14, 1973. 


1600. For the purposes of subsection 10(4) of the Income 
Tax Application Rules, the following countries are hereby 
prescribed: 


(a) Commonwealth of Australia; 
(b) Kingdom of Denmark; 

(c) Republic of Finland; 

(d) French Republic; 

(e) Federal Republic of Germany; 
(f) Ireland; 

(g) Jamaica; 

(h) Japan; 

(i) Kingdom of the Netherlands; 
(j) New Zealand; 

(k) Kingdom of Norway; 

(1) Republic of South Africa; 
(m) Kingdom of Sweden; 

(n) Trinidad and Tobago; 


(0) United Kingdom of Great Britain and Northern Ire- 
land; and 
(p) United States of America. 


History: The opening words of s. 1600 amended by P.C. 1994-1817, s. 
48, November |, 1994, Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 1600]: “prescribed” —ITA 248(1); “United King- 
dom”, “United States” — /nterpretation Act 35(1),. 
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PART XVII — CAPITAL COST 
ALLOWANCES, FARMING AND 
FISHING 


History: Part XVII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August.15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


Interpretation Bulletins [Part XVII]: IT-268R4: Jnter vivos transfer of 
farm property to child; IT-349R3: Intergenerational transfers of farm pro- 
perty on death. 


DIVISION | — DEDUCTIONS ALLOWED 


1700. (1) Rates — For the purposes of paragraph 
20(1)(a) of the Act, there is hereby allowed to a taxpayer, 
in computing his income from farming or fishing, as the 
case may be, a deduction for each taxation year in respect 
of each property that was used for the purpose of gaining 
or producing income from farming or fishing equal to 
such amount as he may claim, not exceeding in the case 
of 


(a) a building or other structure, not described else- 
where in this subsection, including component parts 
such as electric wiring, plumbing, sprinkler systems, 
air-conditioning equipment, heating equipment, light- 
ing fixtures, elevators and escalators, 2'/2% 
(b) a building or other structure of 

(i) frame, 

(11) log, 

(il1) stucco on frame, 

(iv) galvanized iron, or 

(v) corrugated iron 
construction, including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-condition- 
ing equipment, heating equipment, lighting fixtures, 
elevators and escalators, 5% 
(c) a fence, 5% 
(d) a scow or a vessel, including furniture, fittings or 
equipment attached thereto, but not including radio 
communication equipment, 7'/2% 
(e€) nonautomotive equipment and machinery, 10% 
(f) automotive equipment, a sleigh or a wagon, 15% 
(g) radiocommunication equipment, 15% 


(h) tile drainage acquired before the 1965 taxation 
year, 10% 


(1) a water storage tank, 5% 


(j) a gas well that is part of the equipment of a farm 
and from which the gas produced is not sold, 10% 


(k) a tool costing less than $100, 100% 
of the depreciable cost to the taxpayer of the property. 


(2) Taxation years less than 12 months — Where 
the taxation year is less than 12 months, the amount al- 
lowed as a deduction under subsection (1) shall not ex- 
ceed that proportion of the maximum amount otherwise 
allowable that the number of days in the taxation year is 
of 365. 


(3) Property disposed of during year — Where a 
taxpayer has disposed of a property before the end of a 
taxation year, the amount allowed as a deduction under 
subsection (1) in respect of that property for the year shall 
not exceed that proportion of the maximum amount other- 
wise allowable that the number of months in the taxation 
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year during which the property was owned by the tax- 
payer is of 12. 


(4) Leasehold interests — Where a taxpayer has pro- 
perty that was used for the purpose of gaining or produc- 
ing income from farming or fishing and that would be in- 
cluded in Class 13 in Schedule II if he had claimed an 
allowance under Part XI, he may deduct, in computing his 
income from farming or fishing for a taxation year, an 
amount not exceeding the amount he could have deducted 
in respect of that property for the year under paragraph 
1100(1)(b). 

History: Subsecs. 1700(3), (4) and (5) and headings substituted by sub- 
secs. (3) and (4) of P.C. 1978-1315, s. 11, April 12, 1978, Canada Ga- 
zette, Part Il, May 10, 1978. 

Definitions [Reg. 1700]: “amount”—ITA 248(1); “depreciable 
cost” — Reg. 1703(2)-(8); “disposed” — ITA 248(1)‘disposition”; “end 
of a taxation year’ — Reg. 1703(1)(b); “farming”, “fishing” — ITA 
248(1); “month” — Interpretation Act 35(1); “property” —ITA 248(1); 
“radio” — Interpretation Act 35(1); “taxation year” — Reg. 1703(1)(a); 
“taxpayer” — ITA 248(1). 


DIVISION Il — MAXimMUM DEDUCTIONS 


1701. (1) The amount allowed as a deduction under sec- 
tion 1700 in respect of a property shall not exceed the 
amount by which the capital cost of the property to the 
taxpayer exceeds the aggregate of the deductions from in- 
come allowed under this Part in respect of the property 
for previous taxation years. 


(2) In respect of the 1972 and subsequent taxation years, 
where subsection 20(5) of the Income Tax Application 
Rules applies to a particular property, notwithstanding 
subsection (1), the amount allowed as a deduction under 
section 1700 in respect of the property shall not exceed 
the amount by which 


(a) the amount determined to be the undepreciated 
capital cost of the property, under paragraph 20(5)(b) 
of the Income Tax Application Rules 

exceeds 


(b) the aggregate of the deductions from income al- 
lowed under this Part in respect of the property for 
previous taxation years ending after 1971. 


History: The opening words of subsec. 1701(2) amended by P.C. 1994- 
1817, s. 48, November 1, 1994, Canada Gazette, Part II, November 30, 
1994. 


Definitions [Reg. 1701]: “amount”, “property” —ITA 248(1); “taxa- 
tion year” — ITA 249; “taxation years” — Reg. 1703(1)(a); “taxpayer” — 
ITA 248(1); “undepreciated capital cost” — ITA 13(21), 248(1). 


DIVISION Ill — PROPERTY NOT INCLUDED 


1702. (1) Nothing in this Part shall be construed as al- 
lowing a deduction in respect of a property 


(a) the cost of which is deductible in computing the 
taxpayer’s income; 
(b) that is described in the taxpayer’s inventory; 


(c) that was acquired by an expenditure in respect of 
which the taxpayer is allowed a deduction from in- 
come under section 37 of the Act; 


(d) that has been constituted a prescribed class by sub- 
section 24(2) of chapter 91, S.C. 1966-67; 


(e) that is included in a separate prescribed class estab- 
lished under subsection 13(14) of the Act; 


(f) that was not used in the business during the year; 
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(g) that is 

(1) an animal, or 

(11) a tree, shrub, herb or similar growing thing; 
(h) that was not acquired by the taxpayer for the pur- 
pose of gaining or producing income from farming or 
fishing; 
(i) that has been included at any time by the taxpayer 
in a class prescribed under Part XI; 


(j) that is a passenger automobile acquired after June 
13, 1963, and before January |, 1966, the cost to the 
taxpayer of which, minus the initial transportation 
charges and retail sales tax in respect thereof, ex- 
ceeded $5,000, unless the automobile was acquired by 
a person before June 14, 1963 and has, by one or more 
transactions between persons not dealing at arm’s 
length, become vested in the taxpayer; or 


(k) that was acquired by the taxpayer after 1971. 


(2) Where a taxpayer is a member of a partnership, the 
properties referred to in this Part shall be deemed not to 
include any property that is an interest of the taxpayer in 
depreciable property that is partnership property of the 
partnership. 


(3) The properties referred to in section 1700 shall be 
deemed not to include the land upon which a property de- 
scribed therein was constructed or is situated. 


(4) Where the taxpayer is a non-resident person, the 
properties referred to in section 1700 shall be deemed not 
to include property that is situated outside Canada. 


(5) The provisions of subsections 1102(11), (12) and (13) 
are applicable mutatis mutandis to paragraph (1)(j). 
Definitions [Reg. 1702]: “arm’s length” — ITA 251(1); “automobile”, 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “depreciable property” —ITA 13(21), 248(1); “farming”, “‘fish- 
ing’, “inventory”, “non-resident” — ITA 248(1); “person”, “prescribed”, 
“property”, “taxpayer” — ITA 248(1). 


DIVISION IV — INTERPRETATION 


1703. (1) Taxation years for individuals in busi- 
ness — Where a taxpayer is an individual and his in- 
come for the taxation year includes income from a busi- 
ness the fiscal period of which does not coincide with the 
calendar year, in respect of depreciable properties ac- 
quired for the purpose of gaining or producing income 
from the business, a reference in this Part to 


(a) “the taxation year” shall be deemed to be a refer- 
ence to the fiscal period of the business; and 


(b) “the end of the taxation year” shall be deemed to 
be a reference to the end of the fiscal period of the 
business. 


(2) Depreciable cost — In this Part, “depreciable cost” 
to a taxpayer of property means, except as otherwise pro- 
vided, the actual cost of the property to the taxpayer or 
the amount at which he 1s deemed under subsection 1|3(7) 
of the Act to have acquired the property, as the case may 
be. 


(3) Notwithstanding the other provisions of this section, 
in the case of property the cost of which to a partnership 
has been determined under paragraph 20(5)(a) of the /n- 
come Tax Application Rules, the depreciable cost to the 
taxpayer of the property for the purposes of this Part shall 
be deemed to be an amount equal to the cost to the part- 
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nership of the particular property as determined under that 
paragraph. 


(4) Personal use of property — Where a taxpayer 
has, in a taxation year, regularly used a property in part 
for the purpose of gaining or producing income. from 
farming or fishing and in part for a purpose other than 
gaining or producing income, the depreciable cost to the 
taxpayer of the property for the purposes of this Part is 
the proportion of the amount that would otherwise be the 
depreciable cost that the use regularly made of the pro- 
perty for the purpose of gaining or producing income 
from farming or fishing is of the whole use regularly 
made of the property. 


(5) Grants, subsidies or other government assis- 
tance — Where a taxpayer has received or is entitled to 
receive a grant, subsidy or other assistance from a govern- 
ment, municipality or other public authority in respect of 
or for the acquisition of property, the depreciable cost to 
the taxpayer of the property for the purposes of this Part 
is the amount that would otherwise be the depreciable 
cost minus the amount of the grant, subsidy or other 
assistance. 


(6) Transactions not at arm’s length — Where pro- 
perty did belong to a person (in this subsection referred to 
as the “original owner”) and has, by one or more transac- 
tions between persons not dealing at arm’s length, be- 
come vested in a taxpayer, the depreciable cost to the tax- 
payer of the property for the purposes of this Part is the 
lesser of 


(a) the actual capital cost of the property to the tax- 
payer; and 


(b) the amount by which the actual capital cost of the 
property to the original owner exceeds the aggregate 
of 


(1) the total amount of depreciation for the property 
that, since the commencement of 1917, has been or 
should have been taken into account in accordance 
with the practice of the Department of National 
Revenue in ascertaining the income of the original 
owner and all intervening owners forthe purposes 
of the Income War Tax Act or in ascertaining a loss 
for a year where there was no income under that 
Act, 


(11) any accumulated depreciation reserves that the 
original owner or an intervening owner had for the 
property at the commencement of 1917 and that 
were recognized by the Minister for the purposes 
of the Income War Tax Act, and 


(111) the aggregate of the deductions, if any, al- 
lowed under this Part in respect of the property to 
the original owner and all intervening owners. 


(7) Property acquired from a parent — Notwith- 
standing subsection (6), where depreciable property has 
been acquired by a taxpayer under such circumstances 
that the provisions of section 85H of the Act as it read in 
its application to the 1971 and prior taxation years are ap- 
plicable for the determination of the capital cost of the 
property, the depreciable cost to the taxpayer of the pro- 
perty for the purposes of this Part is the capital cost as 
determined under that section. 


(8) Property acquired by gift — Subsection (6) does 
not apply in respect of property which a taxpayer has ac- 
quired by gift. 
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History: Subsec. 1703(3) amended by P.C. 1994-1817, s. 48, November 
1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 1703]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “business” —ITA 248(1); “commencement” — /nterpreta- 
tion Act 35(1); “depreciable cost’ — Reg. 1703(2)-(8); “depreciable pro- 
perty” —ITA 13(21), 248(1); “farming’?—ITA 248(1); “fiscal pe- 
riod” —ITA 249.1; “fishing”, “individual”, “Minister” — ITA; 248(1); 
“original owner” — Reg. 1703(6); “person”, “property” —ITA 248(1); 
“taxation year” — Reg. 1703(1)(a); “taxpayer” — ITA 248(1). 


DIVISION V — APPLICATION OF THIS PART 


1704. This Part shall apply only to a taxpayer who, in 
computing his income, has never claimed an allowance 
under Part XI in respect of a property at a time when an 
allowance could have been claimed under this Part in re- 
spect of that property, other than an allowance claimed by 
the taxpayer under Part XI that may be claimed in respect 
of a property described in 


(a) paragraph 1100(1)(r) as enacted by Order in Coun- 
cil P.C. 1965-1118 of June 18, 1965 and as amended 
by Order in Council P.C. 1965-2320 of December 29, 
1965; 


(b) paragraph 1100(1)(sa) as enacted by Order in 
Council P.C. 1968-2261 of December 10, 1968; 


(c) paragraph 1100(1)(v); or 

(d) Class 20 in Schedule II. 
History: S. 1704 substituted by P.C. 1978-1315, s..12, April 20, 1978, 
Canada Gazette, Part Il, May 10, 1978. 
Definitions [Reg. 1704]: “property”, “taxpayer” — ITA 248(1). 
Interpretation Bulletins: See at beginning of Part X VIL. 
Forms: See at beginning of Part XVII. 


PART XVIII — INVENTORIES 


History: Part XVIII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


1800. Manner of keeping inventories — For the pur- 
poses of section 230 of the Act, an inventory shall show 
quantities and nature of the properties that should be in- 
cluded therein in such a manner and in sufficient detail 
that the property may be valued in accordance with this 
Part or section 10 of the Act. 


Definitions [Reg. 1800]: “inventory”, “property” —ITA 248(1). 


1801. Valuation — Except as provided by section 1802, 
for the purpose of computing the income of a taxpayer 
from a business, all the property described in all the in- 
ventories of the business may be valued at its fair market 
value. 

Related Provisions: ITA 10(1), (1.01) — Rules for valuing inventory. 
History: S. 1801 substituted by P.C. 1989-1589, August 24, 1989, Can- 


ada Gazette, Part II, September 13, 1989, applicable after January 15, 
1987. 


payer’ — ITA 248(1). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); 
IT-473R: Inventory valuation; IT-504R2: Visual artists and writers. 


1802. Valuation of animals — (1) Except as provided 
in subsection (2), a taxpayer who is carrying on a busi- 
ness that includes the breeding and raising of animals 
may elect in prescribed form for a taxation year and sub- 
sequent taxation years to value each animal of a particular 
species (except a registered animal, an animal purchased 
for feedlot or similar operations, or an animal purchased 
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by a drover or like person for resale) included in his in- 
ventory in respect of the business at a unit price deter- 
mined in accordance with this section. 


Forms: T2034: Election to establish inventory unit prices for animals.’ 


(2) An election made in accordance with subsection (1) 
may be revoked in writing by the taxpayer, but where a 
taxpayer has made a revocation in accordance with this 
subsection a further election may not be made under sub- 
section (1) except with the concurrence of the Minister. 


(3) The unit price with respect to an animal of a particular 
class of animal shall be determined in accordance with 
the following rules: 


(a) where animals of a particular class of animal were 
included in the inventory of a taxpayer at the end of 
the taxation year immediately preceding the first year 
in respect of which the taxpayer elected under subsec- 
tion (1), the unit price of an animal of that class shall 
be computed by dividing the total value of all animals 
of the class in the inventory of the preceding year by 
the number of animals of the class described in that 
inventory, and . Pitre 


(b) in any other case, the unit price of an animal of a 
class shall be determined by the Minister, having re- 
gard, among other things, to the unit prices of animals 
of a comparable class of animal ‘used in valuing the 
inventories of other taxpayers in the district. 


(4) Notwithstanding subsection (1), where the aggregate 
value of the animals of a particular class determined in 
accordance with that subsection exceeds the market value 
of those animals, the animals of that class may be valued 
at fair market value. 


(5) In this section 


“class of animal’? means a group of animals of a particu- 
lar species segregated on the basis of age, breed or other 
recognized division, as determined by the taxpayer at the 
time of election under this section; 


“district’” means the territory served by a District Office 
of the Taxation Division of the Department of National 
Revenue; 


‘registered animal” means an animal for which a certifi- 
cate of registration has been issued by the registrar of the 
breed to which the animal belongs or by the registrar of 
the Canadian National Livestock Records; 


a reference to “‘taxation year” shall be deemed to be a 
reference to the fiscal period of a business. 


Definitions [Reg. 1802]: “business” — ITA 248(1); “class of animal”, 
“district” —Reg. 1802(5); “fiscal period” —ITA 249.1; “inventory”, 
“Minister”, “person”, “prescribed” —ITA 248(1); “registered: animal”, 
“taxation year” — Reg. 1802(5); “taxpayer” — ITA 248(1); “territory” — 
Interpretation Act 35(1); “unit price’, — Reg, 1802(3); “writing” — Inter- 
pretation Act 35(1). 


PART XIX — INVESTMENT INCOME 
TAX 


History: Part XIX (s. 1900) enacted by P.C. 1994-619, April 21, 1994, 
Canada Gazette, Part Il, May 4, 1994, applicable to taxation years com- 
mencing after June 17, 1987 and before 1990 that end after 1987. 


History [former Part XIX]: Part XIX revoked by P.C. 1988-390, s. 10, 
March 3, 1988, Canada Gazette, Part Il, March 16, 1988, effective Octo- 
ber 29, 1985. 

Part XIX was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 
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1900. (1) Interpretation — In this Part, 


“benefit” under a policy includes a policy dividend, an 
experience rating refund, a refund of premiums and any 
amount deemed by paragraph 138.1(1)(g) of the Act for 
the purposes of Part I of the Act to be a payment under 
the terms and conditions of the policy, but does not in- 
clude a policy loan or interest on funds left on deposit 
with the insurer under the terms of the policy; 


“excluded arrangement” of an insurer at any time 
means 


(a) a life insurance policy in Canada issued: by the in- 
surer (or in respect of which the insurer has assumed 
the obligations of the issuer of the policy to the policy- 
holder), which is at that time a registered life insur- 
ance policy, an annuity contract (including a_settle- 
ment annuity), a group term life insurance policy or an 
existing guaranteed life insurance policy, 


(b)-a registered pension fund or plan in respect of 
which the insurer is at that time a plan sponsor, or a 
retirement compensation arrangement in respect of 
which the insurer is the custodian, 


(c) a life insurance policy (other than a life insurance 
policy in Canada) issued by the insurer before that 
time (or in respect of which the insurer has before that 
time assumed the obligations of the issuer of the pol- 
icy to the policyholder), and 


(d) a reinsurance arrangement under which the insurer 
has before that time assumed, directly or indirectly, 
risks under life insurance policies (other than policies 
issued by the insurer or in respect of which the insurer 
has assumed the obligations of the issuer of the policy 
to the policyholder), to the extent that the arrangement 
relates to those risks; 


“existing guaranteed life insurance policy” at any time 
means a non-participating life insurance policy in Canada 
in respect of which the amount of every premium that be- 
came payable before that time and after March 2, 1988 
was fixed and determined on or before March 2, 1988, 
adjusted for any specified transaction or event that occurs 
after March 2, 1988 in respect of the policy; 


“group term life insurance policy” is a group life insur- 
ance policy under which 


(a) no amount (other than a policy dividend, an experi- 
ence rating refund or a refund of premiums) may be- 
come payable to any person, except in the event of the 
death or disability of a person whose life was insured 
under the policy, and 


(b) no amount may become payable to a person (other 
than the group policyholder) in respect of a policy div- 
idend, an experience rating refund or a refund of ‘pre- 
miums that has been funded by contributions made to 
or under the policy by another person; 


‘“‘ouaranteed interest” in respect of a life insurance pol- 
icy for a taxation year means 


(a) in respect of a life insurance policy (other than a 
pre-funded group life insurance policy), the total of all 
amounts each of which is the amount in respect of a 
guaranteed benefit in respect of which an amount is 
determined under paragraph 1401(1)(a), (c) or (d) for 
the year, where that benefit is provided under the 
terms and conditions of the policy as they existed on 
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March 2, 1988, determined by multiplying the greater 
of 


(1) the rate of interest used by the issuer of the pol- 
icy in respect of the year in determining the 
amount of the benefit, and 
(11) 4% 

by '/ of the total of 
(iii) the maximum amount that would be deductible 
under subparagraph 138(3)(a)() of the Act pursu- 
ant to paragraph 1401(1)(a), (c) or (d), as the case 
may be, in respect of the benefit in computing the 
insurer's income for the year, if that amount were 
determined without reference to any policy loan or 
reinsurance arrangement, and 


(iv) the maximum amount that would have been 
deductible under subparagraph 138(3)(a)(i) of the 
Act pursuant to paragraph 1401(1)(a), (c) or (d), as 
the case may be, in respect of the benefit in com- 
puting the insurer's income for the immediately 
preceding taxation year, if that amount were deter- 
mined without reference to any policy loan or rein- 
surance arrangement, and 


(b) in respect of a pre-funded group life insurance pol- 
icy, 80 per cent of the amount that would be deter- 
mined under paragraph (a) in respect of the policy for 
the year, if that paragraph were read without reference 
to the words “(other than a pre-funded group life in- 
surance policy)”; 


“life insurance policy” does not include 


(a) that part of a policy in respect of which the policy- 
holder is deemed by paragraph 138.1(1)(e) of the Act 
to have an interest in a segregated fund trust, or 


(b) a reinsurance arrangement; 


“life insurance policy in Canada” does not include 


(a) that part of a policy in respect of which the policy- 
holder is deemed by paragraph 138.1(1)(e) of the Act 
to have an interest in a segregated fund trust, or 


(b) a reinsurance arrangement; 


‘‘maximum tax actuarial reserve” has the meaning as- 
signed by subsection 138(12) of the Act; 


“mortality experience” of an insurer for a taxation year 
means the positive or negative amount, as the case may 
be, determined by the formula 


1.2(A—B-—C) 
where 


A is the total of all amounts each of which is the amount 
that became payable in the year by the insurer under a 
taxable life insurance policy of the insurer as a conse- 
quence of the receipt of a claim in respect of the death 
of a person whose life was insured under the policy, 
determined without reference to any policy loan, 


Bis the total of all amounts each of which is the amount 
of a reserve that would be determined in accordance 
with paragraph 1401(1)(a), (c) or (d), if that amount 
were determined without reference to any policy loan 
or reinsurance arrangement, in respect of a taxable life 
insurance policy of the insurer that would have been 
released in the year as a consequence of the receipt of 
a claim in respect of the death of a person whose life 
was insured under the policy, and 


C is 90 per cent of the total of all amounts, each of 
which is the net cost of pure insurance determined in 
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accordance with section 308 for the year in respect of 
an interest in a taxable life insurance policy of the 
insurer; 


Related Provisions: ITA 257 — Negative amounts in formulas. 


‘‘mortality loss adjustment account” of an insurer at the 
end of a taxation year is the positive amount, if any, de- 
termined by the formula 


A+B-—-C 
where 


A is the mortality loss adjustment account of the insurer 
for the immediately preceding taxation year, 
B is 
(a) where the mortality experience of the insurer 


for the year is a negative amount, the amount of the 
mortality experience of the insurer for the year, and 


(b) in any other case, the amount, if any, by which 
the amount claimed by the insurer under the 
description of F in computing the amount deter- 
mined under subsection (6) for the year exceeds the 
amount of the mortality loss adjustment account of 
the insurer for the immediately preceding taxation 
year, and 


C is 1.2 times the amount, if any, by which 


(a) the net cost of insurance of the insurer for the 
year 


exceeds 


(b) the total of all amounts each of which is the net 
cost of pure insurance determined in accordance 
with section 308 for the year in respect of an inter- 
est in a taxable life insurance policy of the insurer; 


Related Provisions: ITA 257 — Negative amounts in formulas. 


‘net cost of insurance” of an insurer for a taxation year 
means the amount, if any, by which 


(a) the amount determined in the description of A in 
the definition “mortality experience” in respect of the 
insurer for the year 


exceeds 


(b) the amount determined in the description of B in 
the definition “mortality experience” in respect of the 
insurer for the year; 


“net level premium”? in respect of a particular premium 
under a policy (other than a prepaid premium that cannot 
be refunded except on termination or cancellation of the 
policy) means 


(a) where benefits (other than policy dividends) and 
premiums (other than the frequency of payment 
thereof) in respect of the policy have been determined 
at the date of issue of the policy, the amount deter- 
mined by the formula 


A B 
Cs 
where 


A is the amount of the particular premium, 


Bis the present value, at the date of issue of the pol- 
icy, of the amount of the benefits (other than policy 
dividends) to be provided under the terms of the 
policy after the issue of the policy, and 


C is the present value, at the date of issue of the pol- 
icy, of the amount of the premiums payable under 
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the terms of the policy on or after the issue of the 
policy, and 


(b) where the amounts of the benefits or premiums in 
respect of the policy are not determined at the date of 
issue of the policy, the amount that would be deter- 
mined under paragraph (a) in respect of the particular 
premium if the amount were adjusted in a manner that 
is reasonable in the circumstances and consistent with 
the manner of the adjustment referred to in the defini- 
tion “modified net premium” in subsection 1404(2) in 
respect of the particular premium; 


“net level premium reserve” in respect of a life insur- 
ance policy for a taxation year means the maximum 
amount that would be deductible under subparagraph 
138(3)(a)G) of the Act pursuant to paragraph 1401(1)(c) 
in respect of the policy in computing the insurer’s income 
for the year, if any reference to “modified net premium” 
in sections 1401, 1403 and 1404 were a reference to “net 
level premium”; 


‘non-participating life insurance policy” means a life 
insurance policy other than a participating life insurance 
policy within the meaning assigned by subsection 138(12) 
of the Act; 


“policy loan’? has the meaning assigned by subsection 
138(12) of the Act; 


‘pre-funded group life insurance policy” means a 
group term life insurance policy, other than a policy under 
which each premium payable is in respect of coverage for 
a period, including the day on which the premium be- 
comes payable, that does not exceed twelve months; 


“premium” includes 
(a) consideration received for settlement annuities, 


(b) amounts received by an insurer in respect of em- 
ployee contributions under registered pension funds or 
plans in respect of which the insurer is a plan sponsor 
or a retirement compensation arrangement in respect 
of which the insurer is the custodian, and 


(c) any amount deemed by paragraph 138.1(1)(h) of 
the Act for the purposes of Part I of the Act to be a 
premium received by an insurer, 


but does not include amounts received in respect of the 
repayment of a policy loan or in respect of interest on a 
policy loan and, for greater certainty, the amount of a pre- 
mium is not reduced by the amount of a refund of 
premiums; 


“registered life insurance policy” has the meaning as- 
signed by section 211 of the Act; 


“reinsurance arrangement” does not include an ar- 
rangement under which an insurer has assumed the obli- 
gations of the issuer of a. life insurance policy to the 
policyholder; 


“segregated fund” has the meaning assigned by subsec- 
tion 138(12).of the Act; 


“specified transaction or event” in respect of a life in- 
surance policy means 


(a) a change in underwriting class, 


(b) a change in premium due to a change in frequency 
of premium payments within a year that does not alter 
the present value, at the beginning of the year, of the 
total premiums to be paid under the policy in the year, 
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(c) an addition under the terms of the policy as they 
existed on March 2, 1988, of accidental death, dis- 
memberment, disability or guaranteed purchase option 
benefits, 


(d) a deletion of a rider, 


(e) redating lapsed policies within 60 days after the 
end of the calendar year in which the lapse occurred, 
or redating for policy loan indebtedness, 


(f) a change in premium due to a correction of errone- 
ous information, 


(g) the payment of a premium after its due date, or no 
more than 30 days before its due date, as established 
on or before March 2, 1988, or 


(h) the payment of an amount of interest described in 
subparagraph 148(9)(e.1)(i) of the Act; [and] 


“taxable life insurance policy” of an insurer at any time 
means a life insurance policy in Canada issued by the in- 
surer (or in respect of which the insurer has assumed the 
obligations of the issuer of the policy to the policyholder), 
other than a policy that is at that time an excluded 
arrangement. 


(2) For the purposes of this Part, 


(a) any rider added, at any time after March 2, 1988, to 
a life insurance policy shall be deemed to be a separate 
life insurance policy issued at that time; and 


(b) in respect of an insurer’s first taxation year that 
commences after June 17, 1987 and ends after 1987, 
the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(4), (i1) or (iv) of the Act, 
as the case may be, in computing the insurer’s income 
for the immediately preceding year shall be deter- 
mined as though the provisions that apply in determin- 
ing that maximum amount for that first taxation year 
were applicable in respect of that immediately preced- 
ing year. 


(3) Prescribed provisions — For the purposes of par- 
agraph (b) of the description of C in subsection 211.1(3) 
of the Act, as it read in its application to taxation years 
beginning before 1990, the provisions of the Act that are 
prescribed are paragraphs 12(1)@), (1.1), (n), (n.1), (n.2), 
(n.3), (o), (t), and (v), and subsections 13(1), 59(3.2) and 
(3.3), 138(4.4) and 140(2). 


(4) Prescribed arrangements — For the purposes of 
the description of D in subsection 211.1(3) of the Act, as 
it read in its application to taxation years beginning 
before 1990, prescribed arrangements in respect of an in- 
surer are 


(a) life insurance policies in Canada issued by the in- 
surer (or in respect of which the insurer has assumed 
the obligations of the issuer of the policy to the policy- 
holder) that are group term life insurance policies or 
existing guaranteed life insurance policies; 


(b) life insurance policies (other than life insurance 
policies in Canada) issued by the insurer (or in respect 
of which the insurer has assumed the obligations of 
the issuer of the policy to the policyholder); 


(c) retirement compensation arrangements in respect 
of which the insurer is the custodian; and 


(d) reinsurance arrangements under which the insurer 
has assumed or ceded risks insured under life insur- 
ance policies (other than policies issued by the insurer 
or in respect of which the insurer has assumed the ob- 
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ligations of the issuer of 


policvholder). 


the policy to the 


(5) Prescribed rules for determining amounts — 
The amount in the description of D in subsection 211.1(3) 
of the Act, as it read in its application to taxation years 
beginning before 1990, in respect of a life insurer for a 
{axation year is determined by the formula 


A-B+C-D-E-F 


where 


A 


B 


D 


is the total of all amounts each of which is the maxi- 
mum amount that would be deductible under subpara- 
graph 138(3)(a)(i), (1) or Civ) of the Act in respect of 
an excluded arrangement of the insurer in computing 
the insurer’s income for the year, if that amount were 
determined without reference to any policy loan; 


is the total of all amounts each of which is the maxi- 
mum amount that would have been deductible under 
subparagraph 138(3)(a)(i), (ii) or (iv) of the Act in re- 
spect of an excluded arrangement of the insurer in 
computing the insurer’s income for the immediately 
preceding year, if that amount were determined with- 
out reference to any policy loan; 

is the total of all amounts each of which is the amount 
of a benefit, determined on a net of reinsurance ceded 
basis, that has become payable by the insurer in the 
year in respect of an excluded arrangement of the in- 
surer, to the extent that the benefit 1s deducted in com- 
puting the insurer’s income for the year under Part I of 
the Act from carrying on a life insurance business in 
Canada; 

is the total of all amounts each of which is the amount 
of a premium, determined on a net of reinsurance 
ceded basis, that has become receivable by the insurer 
in the year in respect of an excluded arrangement of 
the insurer, to the extent that the premium is included 
in computing the insurer’s income for the year under 
Part | of the Act from carrying on a life insurance bus- 
iness in Canada; . 


is the positive or negative amount, as the case may be, 
in respect of the insurer for the year determined by the 
formula 


(G—H)-(-J)+(K-L)-(M-N) 
where 


G is the total of all amounts each of» which is the 
maximum amount that would be deductible under 
subparagraph 138(3)(a)(i), (ii) or (iv) of the Act in 
respect of a taxable life insurance policy of the in- 
surer in computing the insurer’s income for the 
year, if that amount were determined without refer- 
ence to any policy loan  or_ reinsurance 
arrangement, 


H_ is the total of all amounts each of which is the 
maximum amount that would be deductible under 
subparagraph 138(3)(a)(i), (ii) or (iv) of the Act in 
respect of a taxable life insurance policy of the in- 
surer in computing the insurer’s income for the 
year, if that amount were determined without refer- 
ence to any policy loan, 

I is the total of all amounts each of which is the 
maximum amount that would have been deductible 
under subparagraph 138(3)(a)(1), (11) or (iv) of the 
Act in respect of a taxable life insurance policy of 
the insurer in computing the insurer’s income for 
the immediately preceding taxation year, if. that 
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amount were determined without reference to any 
policy loan or reinsurance arrangement, 


J is the total of all amounts each of which is the 
maximum amount that would have been deductible 
under subparagraph 138(3)(a)(1), (i1) or (iv) of the 
Act in respect of a taxable life insurance policy of 
the insurer in computing the insurer’s income for 
the immediately preceding taxation year, if. that 
amount were determined without reference to any 
policy loan, 


K is the total of all amounts each of which is the 
amount of a benefit that has become payable in the 
year by the insurer under a taxable life insurance 
policy of the insurer, 


L is the total of all amounts each of which is the 
amount of a benefit, determined on a net of reinsur- 
ance ceded basis, that has become payable by the 
insurer under a taxable life insurance policy of the 
insurer, to the extent that it is deducted in comput- 
ing the insurer’s income from carrying on a life in- 
surance business in Canada for the year, 


M is the total of all amounts each of which is the 
amount of a premium that has become receivable 
by the insurer in the year under a taxable life insur- 
ance policy of the insurer, and 


N is the total of all amounts each of which is the 
amount of a premium determined on [a] net of re- 
insurance ceded basis, that has become receivable 
by the insurer in the year under a taxable life insur- 
ance policy of the insurer, to the extent that the 
premium is included in computing the insurer’s in- 
come from carrying on a life insurance business in 
Canada for the year; and 


is the positive or negative amount, as the case may be, 
determined by the formula 


O+P-Q-R 
where 


O is the total of all amounts each of which is an 
amount in respect of a group term life insurance 
policy equal to the lesser of 


(a) the amount of interest credited by the insurer 
in the year on account of the policy (other than 
interest payable in respect of the period ending 
on its first anniversary date after March 2, 
1988), and 


(b) the amount, if any, by which the maximum 
amount that would be deductible under subpara- 
graph 138(3)(a)(G) of the Act pursuant to para- 
graph 1401(1)(c.1) in respect of the policy in 
computing the insurer’s income for the year, if 
that amount were determined without reference 
to any reinsurance arrangement, exceeds the 
maximum amount that would have been so de- 
ductible in computing the insurer’s income for 
the immediately preceding year, 


P is 80 per cent of the total of all amounts each of 
which is the amount in respect of a liability of the 
insurer, a benefit, a risk or a guarantee, in respect 
of which an amount is determined under paragraph 
1401(1)(a), (c) or (d) for the year, in respect of a 
pre-funded group. life insurance policy of the in- 
surer, determined by multiplying 


(a) the rate of interest used in determining the 
amount under paragraph 1401(1)(a),(c) or (d), 
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as the case may be, for the year in respect of the 
liability, benefit, risk or guarantee, as the case 
may be, 


by '/ of the total of 


(b) the maximum amount that would be deduct- 
ible under subparagraph 138(3)(a)(i) of the Act 
pursuant to paragraph 1401(1)(a), (c) or (d), as 
the case may be, in respect of the liability, ben- 
efit, risk or guarantee, as the case may be, in 
computing the insurer’s income for the year if 
that amount were determined without reference 
to any policy loan or reinsurance arrangement, 
and 


(c) the maximum amount that would have been 
deductible under subparagraph 138(3)(a)(i) of 
the Act pursuant to paragraph 1401(1)(a), (c) or 
(d), as the case may be, in respect of the liabil- 
ity, benefit, risk or guarantee, as the case may 
be, in computing the insurer’s income for the 
immediately preceding taxation year if that 
amount were determined without reference to 
any policy loan or reinsurance arrangement, 


Q is the total of all amounts each of which is the 
amount determined for the year in respect of a tax- 
able life insurance policy of the insurer by. 
multiplying . 

(a) the rate of interest.used in determining the 
maximum amount deductible under subpara- 
graph 138(3)(a)(@) of the Act pursuant to para- 
graph 1401(1)(c) in respect. of the policy in 
computing the insurer’s income for the year, 


by ‘2 of the total of — 


(b) the maximum amount that-would be deduct- 
ible under subparagraph 138(3)(a)(ii) of the Act 
in respect of the policy in computing the in- 
surer’s income for the year, if that amount were 
determined without reference to any reinsur- 
ance arrangement, and 


(c) the maximum amount that would have been 
deductible under subparagraph 138(3)(a)(1) of 
the Act in respect of the policy in computing 
the insurer’s income for the immediately pre- 
ceding taxation year, if that amount were deter- 
mined without reference to any reinsurance ar- 
rangement, and 


R is the total of all amounts each of which is an 
amount, in respect of a group term life insurance 
policy equal to the amount, if any, by which 


(a) the total of all amounts determined in re- 
spect of the insurer under the description of O 
in respect of the policy for taxation years end- 
ing before the year 


exceeds the total of 


(b) the total of all amounts determined in re- 
spect of the insurer under the description of R 
in respect of the policy for taxation years end- 
ing before the year, and 


(c) the maximum amount that would be deduct- 
ible under subparagraph 138(3)(a)(i) of the Act 
pursuant to paragraph 1401(1)(c.1) in respect of 
the policy in computing the insurer’s income 
for the year, if that amount were determined 
without’ reference to any — reinsurance 
arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) The amount of the term insurance component in the 
description of E in subsection 211.1(3) of the Act, as it 
read in its application to taxation years beginning before 
1990, in respect of a life insurer for a taxation year is de- 
termined by the formula 


A+B+C-—-D+E-F+G+H 
where 


A is the amount determined by multiplying 0.0035 by 
the total of all amounts each of which is the amount of 
new insurance effected in the year (other than amounts 
rescinded in the year) under a taxable life insurance 
policy of the insurer; 


B_ is the amount determined by multiplying 0.0002 by '/2 
of the total of 


(a) all amounts of insurance in force at the end of 
the year under taxable life insurance policies of the 
insurer (other than paid-up policies), and 


(b) all amounts of insurance in force at the end of 
the immediately preceding taxation year under tax- 
able life insurance policies of the insurer (other 
than paid-up policies); 

C ‘is the amount determined by multiplying 0.20 by the 
net cost of insurance in respect of the insurer for the 
year; 

D is the greater of 


(a) the lesser of $2,500,000 and the amount, if any, 
by which 
(i) the total of the amounts determined. under 
_the descriptions of A, B, C and E in respect of 
the insurer for the year 


exceeds 


(11) 50 per cent of the amount that would be de- 
termined under the description of N in subsec- 
tion (5) in respect of the insurer for the year, if 
that amount were determined without reference 
to any reinsurance arrangement, and 


(b) the amount, if any, by which 


(i) the total of the amounts determined under 
the descriptions of A, B, C and E in respect of 
the insurer for the year 


exceeds 


(11) 75 per cent of the amount that would be de- 
termined under the description of N in subsec- 
tion (5) in respect of the insurer for the year, if 
that amount were determined without reference 
to any reinsurance arrangement; 


Eis the amount determined under the description of D in 
respect of the insurer for the immediately preceding 
taxation year; 

F is such amount as the insurer may claim, not exceed- 
ing the positive amount, if any, determined by adding 


(a) the mortality experience of the insurer for the 
year, and 


(b) the amount determined under the description of 
G in respect of the insurer for the year; 


G is the mortality loss adjustment account of the insurer 
for the immediately preceding year; and 


H is 1 per cent of the total of all amounts each of which 
is the amount of a premium that has become receiva- 
ble by the insurer in the year under a taxable life insur- 
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ance policy of the insurer in respect of which a posi- 
tive amount of guaranteed interest is determined for 
the year under subsection (8). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) The amount of the amortization adjustment amount in 
the description of E in subsection 211.1(3) of the Act, as 
it read in its application to taxation years beginning 
before 1990, in respect of a life insurer for a taxation year 
is determined by the formula 


(Arc) 3 (ED) 
where 


A is the total of all amounts each of which is the amount 
that would be the net level premium reserve for the 
year in respect of a taxable life insurance policy of the 
insurer (other than a policy in respect of which a posi- 
tive amount of guaranteed interest is determined for 
the year under subsection (8)), if that amount were de- 
termined without reference to any policy loan or rein- 
surance agreement; 


Bis the total of all amounts each of which is the amount 
that would be the net level premium reserve for the 
immediately preceding taxation year in respect of a 
taxable life insurance policy of the insurer (other than 
a policy in respect of which a positive amount of guar- 
anteed interest is determined for the year under sub- 
section (8)), if that amount were determined without 
reference to any policy loan or _ reinsurance 
arrangement; 


C is the total of all amounts each of which is the maxi- 
mum amount that would be deductible under subpara- 
graph 138(3)(a)(i) of the Act pursuant to paragraph 
1401(1)(c) in computing the insurer’s income for the 
year, in respect of a taxable life insurance policy of the 
insurer (other than a policy in respect of which a posi- 
tive amount of guaranteed interest is determined for 
the year under subsection (8)), if that amount were de- 
termined without reference to any policy loan or rein- 
surance arrangement; and 


D is the total of all amounts each of which is the maxi- 
mum amount that would have been deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to para- 
graph 1401(1)(c) in computing the insurer’s income 
for the immediately preceding taxation year, in respect 
of a taxable life insurance policy of the insurer (other 
than a policy in respect of which a positive amount of 
guaranteed interest is determined for the year under 
subsection (8)), if that amount were determined with- 
out reference to any policy loan or_ reinsurance 
arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(8) The amount of guaranteed interest in the description 
of F in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, in re- 
spect of a life insurer for a taxation year 1s the total of all 
amounts each of which is the guaranteed interest for the 
year in respect of 


(a) a life insurance policy in Canada (other than a pol- 
icy that was at any time an excluded arrangement), or 


(b) a pre-funded group life insurance policy, 


where the policy was issued by the insurer (or in respect 
of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder) and the terms and 
conditions of the policy relating to premiums and benefits 
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were determined on or before March 2, 1988, except that 
where, at any time after March 2, 1988, the terms and 
conditions of the policy relating to premiums and benefits 
have been changed (other than to give effect to terms and 
conditions which were determined prior to March 3, 1988 
or pursuant to a specified transaction or event), the 
amount of guaranteed interest in respect of the policy for 
the year in which the change is made and any subsequent 
taxation year is deemed to be nil. 


(9) Prescribed portion — The prescribed portion of an 
amount referred to in the description of G in subsection 
211.1(3) of the Act, as it read in its application to taxation 
years beginning before 1990, for a taxation year is 


(a) where the amount is in respect of a life insurance 
policy (other than a policy in respect of which a posi- 
tive amount of guaranteed interest is determined for 
the year under subsection (8)), 100 per cent of the 
amount; and 


(b) in any other case, nil. 


(10) Prescribed arrangements — For the purposes of 
the description of G in subsection 211.1(3) of the Act, as 
it read in its application to taxation, years beginning 
before 1990, prescribed arrangements of an insurer are 
life insurance policies in Canada issued by the insurer (or 
in respect of which the insurer has assumed the obliga- 
tions of the issuer of the policy to the policyholder) that 
are group term life insurance policies or policies that, at 
any time, were existing guaranteed life insurance policies. 


Definitions [Reg. 1900]: “amount”, “annuity” —ITA 248(1); “bene- 
fit” — Reg. 1900; “Canada” — ITA 255, Interpretation Act 35(1); “custo- 
dian” — 248(1)“retirement compensation arrangement’; “dividend”, “em- 
ployee” — ITA 248(1); “excluded arrangement’, “existing guaranteed life 
insurance policy”, “group term life insurance policy”, “guaranteed inter- 
est” — Reg. 1900; “insurer”, “life insurance business” —ITA 248(1); 
“life insurance policy”, “life insurance policy in Canada” — Reg. 1900; 
“life insurer’ —ITA .248(1); “maximum tax actuarial reserve’ — ITA 
138(12), Reg. 1900; “month” — Interpretation Act 35(1); “mortality expe- 
rience’, “mortality loss adjustment account’, “net cost of insurance”, “net 
level premium”, “net level premium reserve” — Reg. 1900; “non-partici- 
pating life insurance policy” —ITA 138(12), Reg. 1900; “person” — ITA 
248(1); “policy dividend” —ITA. 139.1(8)(a); “policy. loan” —ITA 
138112), Reg. 1900; “pre-funded group life insurance policy”, “pre- 
mium” — Reg. 1900; “prescribed” — ITA 248(1); “registered life insur- 
ance policy” — ITA 211, Reg. 1900; “registered pension fund or plan” — 
ITA 248(1); “reinsurance arrangement” — Reg. 1900; “retirement com- 
pensation arrangement’ —ITA 248(1); “segregated. fund” — ITA 
138(12), Reg. 1900; “separate life insurance policy” — Reg. 1900(2); 
“specified transaction or event’, “taxable life insurance policy” — Reg. 
1900; “taxation year” — ITA 249; “trust” —ITA 104(1), 248(1), (3). 


PART XX — POLITICAL 
CONTRIBUTIONS 


History: Part XX was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


2000. Contents of receipts — (1) Every official re- 
ceipt issued by a registered agent of a registered party 
shall contain a statement that it is an official receipt for 
income tax purposes and shall, in a manner that cannot 
readily be altered, show clearly 


(a) the full name of the registered party; 
(b) the serial number of the receipt; 


(c) the name of the registered agent as recorded in the 
registry maintained by the Chief Electoral Officer pur- 
suant to subsection 13.1(1) of the Canada Elections 
Act; 


1996 


Part XX 


(d) the day on which the receipt was issued; 
(ce) where the person making the contribution is 


(i) a person other than an individual, the day on 
which the contribution was received where that day 
differs from the day referred to in paragraph (d), or 


(ii) an individual, the calendar year during which 
the contribution was received; 


(f) the place or locality where the receipt was issued; 


(g) the name and address of the person making the 
contribution including, in the case of an individual, his 
first name or initial; 


(h) the amount of the contribution; and 


(i) the signature of the registered agent. 


Proposed Amendment — Reg. 2000(1) — 


Technical Notes to ITA 127(3), December 20, 2002: It is 
proposed that subsections 2000(1) and (6) of the Regulations be 
amended to provide that every official receipt issued by a regis- 
tered party in respect of a contribution contain, in addition to the 
information already prescribed, a description and the amount of 
the advantage, if any, in respect of the contribution, and the 
amount that is the excess of the contribution over the amount of 
the advantage [see ITA 248(30)-(33) — ed.]. _ 


The amendments to [...] subsections 2000(1) and (6) of the how 
lations are to be effective in respect of contributions made after 
December 20, 2002. 


(2) Subject to subsection (3), every official receipt issued 
by an official agent of an officially nominated candidate 
shall contain a statement that it is an official receipt for 
income tax purposes and shall, in a manner that cannot 
readily be altered, show clearly 


(a) the name of the officially nominated candidate; 
(b) the serial number of the receipt; 


(c) the name of the official agent as recorded with the 
Minister; 
(d) the day on which the receipt was issued; 


(e) the day on which the contribution was received 
where that day differs from the day referred to in para- 


graph (d); 
(f) the polling day; 
(g) the name and address of the person making the 


contribution including, in the case of an individual, his 
first name or initial; 


(h) the amount of the contribution; and 
(i) the signature of the official agent. 


(3) The information required by paragraph (2)(f) may be 
shown by use of a code on an official receipt form issued 
by the Chief Electoral Officer, provided that the Minister 
is advised of the meaning of the code used. 


(4) For the purposes of subsections (1) and (2), an official 
receipt issued to replace an official receipt previously is- 
sued shall show clearly that it replaces the original receipt 
and, in addition to its own serial number, shall show the 
serial number of the receipt originally issued. 


(5) A spoiled official receipt form shall be marked “can- 
celled” and such form, together with the duplicate thereof, 
shall be filed by the registered agent or the official agent, 
as the case may be, together with the duplicates of re- 
ceipts required to be filed with the Minister pursuant to 
subsection 230.1(2) of the Act. 


Reg. 
S. 2100(a) 


(6) Every official receipt form on which 
(a) the day on which the contribution was received, 


(b) the year during which the contribution was re- 
ceived, or 


(c) the amount of the contribution 


was incorrectly or illegibly entered shall be regarded as 
spoiled. 


Proposed Amendment — Reg. 2000(6) 


Technical Notes to ITA 127(3), December 20, 2002: Sce 
under Reg. 2000(1). 


Definitions [Reg. 2000]: “amount” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “contribution” —ITA 127(4.1), Reg. 
2002(1); “individual”, “Minister? —ITA 248(1); “official receipt’ — 
Reg. 2000(4), 2002; “official receipt form’ — Reg. 2002(1); “officially 
nominated candidate” — Reg. 2002(2); “person” — ITA 248(1); “polling 
day” — Reg. 2002(2); “registered agent”, “registered party” — Reg. 
2002(1). 


2001. Information returns — The return of informa- 
tion referred to in subsection 230.1(2) of the Act shall be 
filed by a registered agent on or before the last day of 
March in each year and shall be in respect of the preced- 
ing calendar year. 


Definitions [Reg. 2001]: “registered agent” — Reg. 2002(1). 


Forms: T2092: Contributions to a registered party — information return; 
T2093: Contributions to a candidate at an election — information return. 


2002. Interpretation — (1) In this Part, 


“contribution” means an amount contributed within the 
meaning assigned by subsection 127(4.1) of the Act; 


“official receipt’ means a receipt for the purposes of 
subsection 127(3) of the Act containing information as 
provided in subsection 2000(1) or (2), as the case may be; 


“official receipt form’? means any printed form that a 
registered agent or an official agent, as the case may be, 
has that is capable of being completed, or that originally 
was intended to be completed, as an official receipt of the 
registered agent or official agent, as the case may be. 
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(2) In this Part, “official agent’, “polling day”, “registered 
agent” and “registered party” have the meanings assigned 
to them by section 2 of the Canada Elections Act and “of- 
ficially nominated candidate” means a person in respect 
of whom a nomination paper and deposit have been filed 
as referred to in the definition “official nomination” in 
that section of that Act. 

Definitions [Reg. 2002]: “amount” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “official agent” — Reg. 2002(2); “official 
receipt” — Reg. 2002(1); “person” — ITA 248(1); “registered agent” — 
Reg. 2002(1). 


PART XXI — ELECTIONS IN 
RESPECT OF SURPLUSES 


History: Part XXI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


2100. Reduction of tax-paid undistributed surplus 
on hand or 1971 capital surplus on hand — Any 
election under subsection 83(1) of the Act in respect of a 
dividend payable before 1979 by a Canadian corporation 
shall be made by filing with the Minister the following 
documents: 


(a) the form prescribed by the Minister; 
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(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 


(d) where paragraph (e) is not applicable, schedules 
showing the computation of the amount, 1mmediately 
before the election, of the corporation’s 


(1) tax-paid undistributed surplus on hand, if any, 
(11) 1971 capital surplus on hand, if any, and 


(iii) 1971 undistributed income on hand, if any; 
and | 


(e) where subsection 83(3) of the Act is applicable, 
schedules showing the computation of the amount, im- 
mediately before the dividend became payable, of the 
corporation’s 


(i) tax-paid undistributed surplus on hand, if any, 
(11) 1971 capital surplus on hand, if any, and 


(iii) 1971 undistributed income on hand, if any. 


History: That portion of para. 2100(e) preceding subpara. (i) substituted 
by P.C. 1988-390, s. 11, March 3, 1988, Canada Gazette, Part Il, March 
16, 1988, effective October 29, 1985. 


S. 2100 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, 
Part II, April, 1983, to remove the requirement to file duplicate copies of 
the documents listed. 


All that portion of s. 2100 preceding para. (a) substituted by P.C. 1980- 
502, s. 2, February 8, 1980, Canada Gazette, Part II, February 27, 1980, 
effective January 1, 1980. 


Definitions [Reg. 2100]: “1971 capital surplus on hand”, “amount” — 
ITA 248(1); “Canadian corporation” —ITA 89(1), 248(1); “corpora- 
tion’? —ITA 248(1), Interpretation Act 35(1); “dividend”, “Minister”, 
“person”, “prescribed”, “tax-paid undistributed surplus on hand” — ITA 
248(1). ' 


2101. Capital dividends and life insurance capital 
dividends payable by private corporations — Any 
election under subsection 83(2) of the Act in respect of a 
dividend payable by a private corporation shall be made 
by filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 


(d) where the election has been made under subsection 
83(2) of the Act and paragraph (e) is not applicable, 
schedules showing the computation of the amount, im- 
mediately before the election, of the corporation’s 


(1) capital dividend account, and 


(11) 1971 undistributed income on hand, if any, if 
the dividend was payable on or prior to March 31, 
1977; and 


(e) where the election has been made under BuBSEdHESA 
83(2) of the Act and subsection 83(3) of the Act is ap- 
plicable, schedules showing the computation of the 
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amount, immediately before the dividend became pay- 
able, of the corporation’s 


(i) capital dividend account, and 


(ii) 1971 undistributed income on hand, if any, if 
the dividend was payable on or prior to March 31, 
1977. 


History: That portion of s. 2101 preceding para. (a) substituted, and pa- 
ras. (f) and (g) revoked, applicable with respect to dividends paid after 
May 23, 1985; that portion of para. 2101(e) preceding subpara. (i) substi- 
tuted effective October 29, 1985, by P.C. 1988-390, s. 12, March 3, 1988, 
Canada Gazette, Part II, March 16, 1988. 


That portion of s. 2101 preceding para. (a), that portion of para. (d) pre- 
ceding subpara. (i), and para (e) substituted and paras. (f) and (g) added by 
P.C. 1984-3789, s. 10, November 29, 1984, Canada Gazette, Part II; De- 
cember 12, 1984, effective June 29, 1982. 

S. 2101 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, 
Part II, April, 1983, to remove the requirement to file duplicate copies of 
the documents listed. 

Subparas. 2101(d)(1), (e)(i1) substituted by P.C. 1978-2394, s. 1, July 26, 
1978, Canada Gazette, Part Il, August 9, 1978, effective for the period 
commencing April 1, 1977. 

Definitions [Reg. 2101]: “amount”? —ITA 248(1); “capital divi- 
dend” — ITA 83(2)-(2.4), 248(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “dividend”, “Minister”, “person”, “prescribed” — ITA 
248(1); “private corporation” — ITA 89(1), 248(1).. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


Forms: T2054: Election for a capital dividend under subsec. 83(2). 


2102. Tax on 1971 undistributed 
hand — (1) [Revoked] 


History: Subsec. 2102(1) revoked by P.C. 1980-502, subsec. 3(1), Febru- 
ary 8, 1980, Canada Gazette, Part II, February 27, 1980. 


income on 


(2) Any retroactive election by a corporation under sub- 
section 196(1.1) of the Act, in respect of a dividend paya- 
ble before 1979 in respect of which an election was made 
under section 83 of the Act, shall be made by filing with 
the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 
and 


(d) a schedule showing the computation of the 
amount, immediately before the time immediately 
before the specified election referred to in subsection 
196(1.1) of the Act was made, of the corporation’s 
1971 undistributed income on hand. 

History: Subsec. 2102(2) amended by P.C. 1983-867, March 25, 1983, 


Canada Gazette, Part II, April 13, 1983, to remove the requirement to file 
duplicate copies of the documents listed. 


All that portion of subsec. 2102(2) preceding para. (a) substituted by P.C. 
1980-502, subsec. 3(2), February 8, 1980, Canada Gazette, Part Il, Febru- 
ary 27, 1980, 


Definitions [Reg. 2102]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “dividend”, “Minister”, “person”, 
“prescribed” — ITA 248(1). 


2103. [Revoked] 


History: S. 2103 revoked by P.C. 1978-2394, s. 2, July 26, 1978, Canada 
Gazette, Part I, August 9, 1978, effective for the period commencing Jan- 
uary 1, 1978. 
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Part XXI — Elections re Surpluses 


2104. Capital gains dividends payable by mutual 
fund corporations and investment  corpora- 
tions — Any election under subsection 131(1) of the Act 
in respect of a dividend payable by a mutual fund corpo- 
ration or an investment corporation shall be made by fil- 
ing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 


(d) where paragraph (f) is not applicable, a schedule 
showing the computation of the amount, immediately 
before the election, of the corporation’s capital gains 
dividend account; and 


(e) [Revoked] 


(f) where subsection 131(1.1) of the Act is applicable, 
a schedule showing the computation of the amount, 
immediately before the earlier of 


(1) the date the dividend became payable, and 


(ii) the first day on which any part of the dividend 
was paid, | | 


of the corporation’s capital gains dividend account. 


History: That portion of s. 2104 preceding para. (a) substituted applicable 
to 1985 ef seq.; para. (d) substituted and para (e) revoked effective Octo- 
ber 29, 1985, by P.C. 1988-390, s. 13, March 3, 1988, Canada Gazette, 
Part Il, March 16, 1988. 


S. 2104 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, 
Part Il, April, 1983, to remove the requirement to file duplicate copies of 
the documents listed. 


Paras. 2104(d) substituted, (f) added by P.C. 1981-2409, s. 1, September 
3, 1981, Canada Gazette, Part I, September 23, 1981, applicable to elec- 
tions made in respect of dividends that became payable after 1974. 
Definitions [Reg. 2104]: “amount” —ITA 248(1); “capital gain” — 
ITA 39(1), 248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“dividend” —ITA. 248(1);. “investment corporation” —ITA. 130(3), 
248(1); “Minister? —ITA 248(1); “mutual fund corporation” — ITA 
131(8), 248(1); “person”, “prescribed” — ITA 248(1). 

Forms: T2055: Election in respect of a capital gains dividend under sub- 
section 131(1). 


2104.1 [Capital gains dividends payable by 
mortgage investment corporations] — Any elec- 
tion under subsection 130.1(4) of the Act in respect of a 
dividend payable by a mortgage investment corporation 
shall be made by filing with the Minister the following 
documents: 


(a) the documents referred to in paragraphs 2104(a) to 
(c); and 


(b) a schedule showing the computation of the capital 
gains dividend in accordance with paragraph 
130.1(4)(a) of the Act. 
History: S. 2104.1 added by P.C. 1988-390, s. 14, March 3, 1988, Can- 
ada Gazette, Part Il, March 16, 1988, applicable to 1985 et seq. 
Definitions [Reg. 2104.1]: “capital gain” —ITA 39(1), 248(1); “divi- 
dend”, “Minister” —ITA 248(1); “mortgage investment corporation” — 
ITA 130.1(6), 248(1). 
Forms: T2012: Election in respect of a capital gains dividend under sub- 
section 130.1(4); T2143: Election not to be a restricted financial 
institution. 


Reg. 
S. 2106(a)(i) 


2105. Capital gains dividends payable by non- 
resident-owned investment corporations — Any 
election under subsection 133(7.1) of the Act in respect of 
a dividend payable by a non-resident-owned investment 
corporation shall be made by filing with the Minister the 
following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 


(d) where paragraph (e) is not applicable, a schedule 
showing the computation of the amount, immediately 
before the election, of the corporation’s capital gains 
dividend account; and 


(e) where subsection 133(7.3) of the Act is applicable, 
a schedule showing the computation of the amount, 
immediately before the earlier of 


(i) the date the dividend became payable, and 


(ii) the first day on which any part of the dividend 
was paid, 


of the corporation’s capital gains dividend account. 


History: S. 2105 amended by P.C. 1983-867, March 25, 1983, Canada 
Gazette, Part II, April, 1983, to remove the requirement to file duplicate 
copies of the documents listed. 


Paras. 2105(d) substituted, (e) added by P.C. 1981-2409, s: 2, September 
3, 1981, Canada Gazette, Part Il, September 23, 1981, applicable to elec- 
tions made in respect of dividends that became payable after 1974 except 
that in its application to dividends that became payable after 1974 and 
before 1979 paras. 2105(d) and (e) shall be read as follows: 


(d) Where paragraph (e) is not applicable, schedules showing the 
computation of the amount, immediately before the election, of the 
corporation’s 

(i) capital gains dividend account, and 

(ii) 1971 undistributed income on hand; and 
(e) where subsection 133(7.3) of the Act is applicable, schedules 


showing the computation of the amount, immediately before the 
earlier of 


(i) the date the dividend became payable, and 
(i1) the first day on which any part of the dividend was paid, 
of the corporation’s 

(ili) capital gains dividend account, and 

(iv) 1971 undistributed income on hand. 
Definitions [Reg. 2105]: “amount” —ITA 248(1); “capital gain” — 
ITA 39(1), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“dividend”, “Minister” —ITA 248(1); “non-resident-owned investment 
corporation” —ITA  133(8), 248(1); “person”, “prescribed” — ITA 
248(1). 
Forms: T2054: Election for a capital dividend under subsec. 83(2); 


T2055: Election re a capital gains dividend under subsec. 131(1; T2063: 
Election in respect of a capital gains dividend under subsec. 133(7.1). 


2106. Alternative to additional tax on excessive 
elections [for capital dividends] — Any election 
under subsection 184(3) of the Act in respect of a divi- 
dend that was paid or payable by a corporation shall be 
made by 


(a) filing with the Minister the following documents: 


(i) a letter stating that the corporation elects under 
subsection 184(3) of the Act in respect of the said 
dividend, 
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(ii) where the directors of the corporation are le- 
gally entitled to administer the affairs of the corpo- 
ration, a certified copy of 


(A) their resolution authorizing the election to 
be made, and 


(B) their declaration that the election is made 
with the concurrence of all shareholders who 
received or were entitled to receive all or any 
portion of the said dividend and whose ad- 
dresses were known to the corporation, 


(111) where the directors of the corporation are not 
legally entitled to administer the affairs of the cor- 
poration, a certified copy of 


(A) the authorization of the making of the elec- 
tion, and 


(B) the declaration that the election is made 
with the concurrence of all shareholders who 
received or were entitled to receive all or any 
portion of the said dividend and whose ad- 
dresses were known to the corporation, 


by the person or persons legally entitled to admin- 
ister the affairs of the corporation, 


(iv) a schedule showing the following information: 


(A) the date of the notice of assessment of the 
tax that would, but for the election, have been 
payable under Part III of the Act, 


(B) the full amount of the said dividend, 


(C) the date the said dividend became payable, 
or the first day on which any part of the said 
dividend was paid if that day is earlier, 


(D) the portion, if any, of the said dividend de- 
scribed in paragraph 184(3)(a) of the Act, 


(E) the portion, if any, of the said dividend that 
the corporation is claiming for the purposes of 
an election in respect thereof under subsection 
83(1) or (2), 130.1(4) or 131(1) of the Act pur- 
suant to paragraph 184(3)(b) of the Act, and 


(F) the portion, if any, of the said dividend that 
is deemed by paragraph 184(3)(c) of the Act to 
be a separate dividend that is a taxable divi- 
dend; and 


(b) making an election in prescribed manner and pre- 
scribed form in respect of any amount claimed under 
paragraph 184(3)(b) of the Act. 


History: S. 2106 amended by P.C. 1983-867, March 25, 1983, Canada 
Gazette, Part Il, April 13, 1983, to remove the requirement to fiJe dupli- 
cate copies of the documents listed. 


S. 2106 added by P.C. 1978-1138, April 13, 1978, Canada Gazette, Part 
II, April 26, 1978, effective on and after January 1, 1972. 

Definitions [Reg. 2106]: “amount”, “assessment” — ITA 248(1); “cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “dividend”, “Minister”, 
“person”, “prescribed”, “shareholder? —ITA 248(1); “taxable  divi- 
dend” —ITA 89(1), 248(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


2107. Tax-deferred preferred series — The follow- 
ing series of classes of capital stock are hereby prescribed 
for the purposes of subsection 83(6) of the Act to be tax- 
deferred preferred series: 


(a) The Algoma Steel Corporation, Limited, 8% Tax 
Deferred Preference Shares Series A; 


(b) Aluminum Company of Canada, Limited, $2.00 
Tax Deferred Retractable Preferred Shares; 


Income Tax Regulations 


(c) Brascan Limited, 8'2% Tax Deferred Preferred 
Shares Series A; 


(d) Canada Permanent Mortgage Corporation, 67/4% 
Tax Deferred Convertible Preference Shares Series A; 
and 


(e) Cominco Ltd., $2.00 Tax Deferred Exchangeable 
Preferred Shares Series A. 
History: S. 2107 added by P.C. 1978-2394, s. 3, July 26, 1978, Canada 


Gazette, Part II, August 9, 1978, effective for the period commencing Jan- 
uary 1, 1979. 


Definitions [Reg. 2107]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1). 


PART XXII — SECURITY INTERESTS 


History: The heading before s. 2200 amended by P.C. 1999-1341, s. 1, 
July 28, 1999, Canada Gazette, Part Il, August 18, 1999, deemed to have 
come into force on June 15, 1994. 


Part XXII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C.-1979-1934, 
July 19, 1979, Canada Gazette, Part Ul, August 8, 1979. 


2200. [Discharge of security] — Where under subsec- 
tion 220(4) of the Act the Minister has accepted, as secur- 
ity for payment of taxes, a mortgage or other security or 
guarantee, he may, by a document in writing, discharge 
such mortgage or other security or guarantee. 

History: S. 2200 amended by P.C. 1994-1817, para. 62(c), November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 

Definitions [Reg. 2200]: “Minister” — ITA 248(1); “security”, “writ- 
ing” — Interpretation Act 35(1). 


2201. (1) For the purpose of subsection 227(4.2) of the 
Act, ‘‘prescribed security interest’, in relation to an 
amount deemed by subsection 227(4) of the Act to be 
held in trust by a person, means that part of a mortgage 
securing the performance of an obligation of the person, 
that encumbers land or a building, where the mortgage is 
registered pursuant to the appropriate land registration 
system before the time the amount is deemed to be held in 
trust by the person. 


(2) For the purpose of subsection (1), where, at any time 
after 1999, the person referred to in subsection (1) fails to 
pay an amount deemed by subsection 227(4) of the Act to 
be held in trust by the person, as required under the Act, 
the amount of the prescribed security interest referred to 
in subsection (1) is deemed not to exceed the amount by 
which the amount, at that time, of the obligation outstand- 
ing secured by the mortgage exceeds the total of 


(a) all amounts each of which is the value determined 
at the time of the failure, having regard to all the cir- 
cumstances including the existence of any deemed 
trust for the benefit of Her Majesty pursuant to subsec- 
tion 227(4) of the Act, of all the rights of the secured 
creditor securing the obligation, whether granted by 
the person or not, including guarantees or rights of set- 
off but not including the mortgage referred. to in sub- 
section (1), and 


(b) all amounts applied after the time of the failure on 
account of the obligation, 


so long as any amount deemed under any enactment ad- 
ministered by the Minister, other than the Excise Tax Act, 
to be held in trust by the person, remains unpaid. 


(3) For greater certainty, a prescribed security interest in- 
cludes the amount of insurance or expropriation proceeds 
relating to land or a building that is the subject of a regis- 
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tered mortgage interest, adjusted after 1999 in accordance 
with subsection (2), but does not include a lien, a priority 
or any other security interest created by statute, an assign- 
ment or hypothec of rents or leases, or a mortgage interest 
in any equipment or fixtures that a mortgagee or any other 
person has the right absolutely or conditionally to remove 
or dispose of separately from the land or building. 

History: S. 2201 added by P.C. 1999-1341, s. 2, July 28, 1999, Canada 


Gazette, Part II, August 18, 1999, deemed to have come into force on June 
15, 1994. 


Definitions [Reg. 2201]: “amount” — ITA 248(1); “Her Majesty” — 
Interpretation Act 35(1); “Minister”, “person”, “prescribed” — ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


PART XXIII — PRINCIPAL 
RESIDENCES 


History: Part XXIII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


2300. Any election by a taxpayer under subparagraph 
40(2)(c)(i1) of the Act shall be made by attaching to the 
return of income required by section 150 of the Act to be 
filed by him for his taxation year in which the disposition 
of the land, including the property that was his principal 
residence, occurred, a letter signed by the taxpayer 


(a) stating that he is electing under that subparagraph; 


(b) stating the number of taxation years ending after 
the acquisition date (within the meaning assigned by 
paragraph 40(2)(b) of the Act) for which the property 
was his principal residence and during which he was 
resident in Canada; and 


(c) giving a description of the property sufficient to 
identify it with the property designated as his principal 
residence. 
History: Para. 2300(b) substituted by P.C. 1980-2224, s. 1, August 27, 
1980, Canada Gazette, Part II, September 10, 1980, effective in respect of 
dispositions after March 31, 1977. 
Definitions [Reg. 2300]: “disposition” —ITA 248(1); “property” — 
ITA 248 (1); “resident in Canada” —ITA 250; “taxation year” —ITA 
249; “taxpayer” — ITA 248(1). 


2301. Any designation by a taxpayer under subparagraph 
54(g)(iii) [54“principal residence’’(c)] of the Act shall be 
made in the return of income required by section 150 of 
the Act to be filed by him for any taxation year of the 
taxpayer in which 

(a) he has disposed of a property that is to be desig- 

nated as his principal residence; or 

(b) he has granted an option to acquire such property. 
Definitions [Reg. 2301]: “disposed” — ITA 248(1)‘“disposition”; “pro- 
perty” —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” — ITA 
248(1). 
Interpretation Bulletins: [T-120R6: Principal residence. 
Forms: T1079: Designation of a property as a principal residence by a 
personal trust; T1079-WS: Principal residence worksheet; T2091: Desig- 
nation of a property as a principal residence by an_ individual; 
T2091(IND)WS: Principal residence worksheet. 


PART XXIV — INSURERS 


History: Part XXIV (ss. 2400-2409) was substituted by P.C. 1979-2483, 
September 13, 1979, Canada Gazette, Part Il, September 26, 1979. 


2400. (1) Definitions — The definitions in this subsec- 
tion apply in this Part. 


Reg. 
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“attributed surplus” of a non-resident insurer for a taxa- 
tion year is the total of 


(a) the insurer’s property and casualty surplus for the 
year, and 


(b) either, 


(i) if the insurer elects for the year in prescribed 
form and manner, 50% of the total of 


(A) the amount that would have been deter- 
mined at the end of the year in respect of the 
insurer under subparagraph (a)(ii) of the defini- 
tion “Canadian investment fund”, and 


(B) the amount that would have been deter- 
mined at the end of the preceding taxation year 
in respect of the insurer under subparagraph 
(a)(ii) of the definition “Canadian investment 
fund”, 


each amount being calculated as if throughout the 
year and the preceding taxation year the insurer 
had been a life insurer resident in Canada and had 
not carried on any insurance business other than a 
life insurance business or an accident and sickness 
insurance business, or 


(11) if the insurer does not elect under subparagraph 
(1) for the year, 120% of the total of all amounts 
each of which is 50% of the amount determined in 
accordance with regulations or guidelines made 
under Part XIII of the Insurance Companies Act to 
be the margin of assets in Canada over liabilities in 
Canada required to be maintained by the insurer as 
at the end of the year or as at the end of the preced- 
ing taxation year in respect of an insurance busi- 
ness carried on in Canada (other than a property 
and casualty insurance business). 


‘‘Canadian business property” of an insurer for a taxa- 
tion year in respect of an insurance business means 


(a) if the insurer was resident in Canada throughout 
the year and did not carry on an insurance business 
outside Canada in the year, property used or held by it 
in the year in the course of carrying on the business in 
Canada; and 


(b) in any other case, designated insurance property of 
the insurer for the year in respect of the business. 


“Canadian equity property” of a person or partnership 
(in this definition referred to as the “taxpayer”) at any 
time means property of the taxpayer that is 


(a) a share of the capital stock of, or an income bond, 
income debenture, small business development bond 
or small business bond issued by, a person (other than 
a corporation affiliated with the taxpayer) resident in 
Canada or a Canadian partnership; or 


(b) that proportion of property that is shares of the 
capital stock of an entity that is a corporation affiliated 
with the taxpayer or an interest in an entity that is a 
partnership or trust that 


(i) the total value for the taxation year or fiscal pe- 
riod of the entity that includes that time of Cana- 
dian equity property of the entity, 


is of 


(ii) the total value for the year or period of all pro- 
perty of the entity. 


Related Provisions: Reg. 2400(7) — No double counting. 
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“Canadian investment fund” of an insurer at the end of 
a taxation year means 


(a) in the case of a life insurer resident in Canada, the 
total of 


(i) the amount determined by the formula 


Ac=B 


where 


A 


is the amount of the insurer’s Canadian reserve 
liabilities as at the end of the year (to the extent 
that the amount exceeds the amount of surplus 
appropriations included in that amount), and 


is the amount of the insurer’s Canadian out- 
standing premiums and policy loans as at the 
end of the year (to the extent that the amount of 
the premiums and loans are in respect of poli- 
cies referred to in paragraphs (a) to (c) of the 
definition “Canadian reserve liabilities” and 
were not otherwise deducted in computing the 
amount of the insurer’s Canadian reserve liabil- 
ities as at the end of the year), and 


(ii) the greater of 


(A) the amount determined by the formula 


C+((D-E+F) x (G/H)) 
where 


C is 8% of the amount determined under sub- 
paragraph (i), 

D is the total of all amounts each of which is 
the amount of a deferred realized net gain or 
an amount expressed as a negative number 
of a deferred realized net loss of the insurer 
as at the end of the year, 


Eis the total of all amounts each of which is 
the amount of an item reported as an asset 
that is owned by the insurer at the end of the 
year and is a share of the capital stock of, or 
a debt owing to the insurer by, a financial 
institution affiliated with the insurer, 


F is the total of all amounts each of which is 
the amount as at the end of the year of a debt 
assumed or incurred by the insurer in respect 
of the acquisition of an asset described in E 
(or another property for which an asset de- 
scribed in E is a substituted property), 


G_ is the amount of the insurer’s weighted Ca- 
nadian liabilities as at the end of the year, 
and 


H_ is the amount of the insurer’s weighted total 
liabilities as at the end of the year, and 


(B) the amount determined by the formula 


d-J+K+L)x(M/N) 
where 


I is the total of all amounts each of which is 
the amount of an item reported as an asset of 
the insurer as at the end of the year (other 
than an item that at no time in the year was 
used or held by the insurer in the course of 
carrying on an insurance business), 


J is the total of all amounts each of which is 
the amount of an item reported as a liability 
of the insurer (other than a liability that was 
at any time in the year connected with an as- 


2002 


Income Tax Regulations 


set that was not used or held by the insurer 
in the course of carrying on an insurance 
business at any time in the year) as at the 
end of the year in respect of an insurance 
business carried on by the insurer in the 
year, 


K is the total of all amounts each of which is 
an amount of an item reported by the insurer 
as at the end of the year as a general provi- 
sion or allowance for impairment in respect 
of investment property of the insurer for the 
year, 


L is the total of all amounts each of which is 
an amount of a deferred realized net gain or 
an amount expressed as a negative number 
of a deferred realized net loss of the insurer 
as at the end of the year, 


M is the amount of the insurer’s weighted Ca- 
nadian liabilities as at the end of the year, 
and 


N is the amount of the insurer’s weighted total 
liabilities as at the end of the year; and 


(b). in the case of a non-resident insurer, the total of 


(i) the amount, if any, by which the amount of the 
insurer's Canadian reserve liabilities as at the end 
of the year exceeds the total of 


(A) the amount of the insurer’s Canadian out- 
standing premiums, policy loans and. reinsur- 
ance recoverables as at the end of the. year (to 
the extent that the amount of the premiums, 
loans or recoverables are in respect of policies 
referred to in paragraphs (a) to (c) of the defini- 
tion “Canadian reserve liabilities” and were not 
otherwise deducted in computing the amount of 
the insurer’s Canadian reserve liabilities as at 
the end of the year), and 


(B) the amount of the insurer’s deferred acqui- 
sition expenses as at the end of the year in re- 
spect of its property and casualty insurance bus- 
iness carried on in Canada, and 


(i1) the greatest of 
(A) the total of 


(1) 8% of the amount determined under sub- 
paragraph (1), and 


(II) the total of all amounts each of which is 
an amount of a deferred realized net gain or 
an amount expressed as a negative number 
of a deferred realized net loss of the insurer 
as at the end of the year in respect of an in- 
surance business carried on by the insurer in 
Canada, 


(B) the amount, if any, by which the total of 


(1) the amount of the insurer’s surplus funds 
derived from operations as at the end of its 
preceding taxation year, 


(II) the total determined under subclause 
(A)(II) to the extent not included in sub- 
clause (I), and 


(III) the total of all amounts in respect of 
which the insurer made an election under 
subsection 219(4) or (5.2) of the Act, each 
of which is an amount included in the total 
determined in respect of the insurer under 
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subparagraph 219(4)(a)(i.1) of the Act as at 
the end of its preceding taxation year 


exceeds 


(IV) the total of amounts determined in re- 
spect of the insurer under subparagraphs 
219(4)(a)(ii), (ii), (iv) and (v) of the Act, as 
at the end of the year, and 

(C) the total of 


(1) the amount of the insurer’s attributed sur- 
plus for the year, and 


(II) if the amount under subclause (1) was 
determined without the taxpayer electing 
under subparagraph (b)(i) of the definition 
“attributed surplus”, the amount determined 
under subclause (A)(II). 


Related Provisions: Reg. 2400(6) — Interpretation for cl. (a)(ii)(B). 


‘*‘Canadian investment property” of an insurer for a tax- 
ation year means an investment property of the insurer for 
the year (other than, if the insurer is non-resident, pro- 
perty established by the insurer as not being effectively 
connected with its insurance businesses carried on in Can- 
ada,in the year) that is, at any time in the year 


(a) real property situated in Canada; 


(b) depreciable property situated in Canada or leased 
to a person resident in Canada for use inside and 
outside of Canada; 


(c) a mortgage, a hypothec, an agreement of sale or 
any other form of indebtedness in respect of property 
described in paragraph (a) or (b); 

(d) a Canadian equity property; 

(e) a Canadian resource property; 


(f) a deposit balance of the insurer that is in Canadian 
currency; 


(g) a bond, debenture or other form of indebtedness, in 
Canadian currency, issued by 


(i) a person resident in Canada or a Canadian part- 
nership, or 


(11) the government of Canada, a province or any of 
their political subdivisions; or 
(h) a property that is 

(i) a share of the capital stock of a corporation resi- 
dent in Canada that is affiliated with the insurer, if 
at least 75% of the total value for the year of all 
property of the corporation is attributable to pro- 
perty that would be Canadian investment property 
if it were owned by an insurer, or 


(i1) an interest in a Canadian partnership, or a trust 
resident in Canada, if at least 75% of. the total 
value for the year of all property of the partnership 
or trust, as the case may be, is attributable to pro- 
perty that would be Canadian investment property 
if it were owned by an insurer; or 


(i) an amount due or an amount accrued to the insurer 
on account of income that 


(i) is from designated insurance property for the 
year that is Canadian investment property of the in- 
surer for the year because of any of paragraphs (a) 
to (h), and 

(ii) was assumed in computing the insurer’s Cana- 
dian reserve liabilities for the year. 


“Canadian outstanding premiums” of an insurer at any 
time means the total of all amounts each of which is the 
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amount of an outstanding premium of the insurer with re- 
spect to an insurance policy at that time, to the extent that 
the amount of the premium has been assumed to have 
been paid in computing the insurer’s Canadian reserve li- 
abilities as at that time. 


“Canadian reserve liabilities”’ of an insurer as at the end 
of a taxation year means the total amount of the insurer’s 
liabilities and reserves (other than liabilities and reserves 
in respect of a segregated fund) in respect of 


(a) life insurance policies in, Canada; 


(b) fire insurance policies issued or effected in respect 
of property situated in Canada; or 


(c) insurance policies of any other class covering risks 
ordinarily within Canada at the time the policy was is- 
sued or effected. 


“deposit balance” of an insurer means an amount stand- 
ing to the insurer’s credit as or on account of amounts 
deposited with a corporation authorized to accept deposits 
or to carry on the business of offering to the public its 
services as a trustee. 


“equity limit” of an insurer for a taxation year means 


(a) in respect of a life insurer resident in Canada, that 
proportion of the total of all amounts each of which is 
the value for the year of an equity property of the in- 
surer that 


(i) the insurer’s weighted Canadian liabilities as at 
the end of the year 


is of 


(11) the insurer’s weighted total liabilities as at the 
end of the year; 


(b) in respect of a non-resident insurer (other than a 
life insurer), 25% of the total of 


(i) the amount, if any, by which the insurer’s mean 
Canadian reserve liabilities for the year exceeds the 
total of 


(A) 50% of the total of its premiums receivable 
and deferred acquisition expenses as at the end 
of the year and its premiums receivable and de- 
ferred acquisition expenses as at the end of its 
preceding taxation year to the extent that those 
amounts were included in the insurer's Cana- 
dian reserve liabilities for the year or the pre- 
ceding taxation year, as the case may be, in re- 
spect of the insurer’s business in Canada, and 


(B) 50% of the total of its reinsurance recover- 
ables as at the end of the year and its reinsur- 
ance recoverables as at the end of the preceding 
taxation year that are in respect of policies re- 
ferred to in paragraphs (b) and (c) of the defini- 
tion “Canadian reserve liabilities”, and 


(11) the insurer’s property and casualty surplus for 
the year; and 


(c) in respect of a non-resident life insurer, the total of 
(i) either, 


(A) if the insurer makes an election referred to 
in subparagraph (b)(i) of the definition “‘attrib- 
uted surplus” for the year, the greater of 

(1) that proportion of the total of all amounts 


each of which is the value for the year of an 
equity property of the insurer that 
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1. the insurer’s weighted Canadian liabil- 
ities as at the end of the year 


is of 
2. the insurer’s weighted total liabilities 
as at the end of year, and 


(Il) 8% of the insurer’s mean Canadian in- 
vestment fund for the year, or 


(B) if the insurer does not make this election for 
the year, 8% of the insurer’s mean Canadian in- 
vestment fund for the year, 


(ii) 25% of the amount, if any, by which 


(A) the insurer’s mean Canadian reserve liabili- 
ties for the year (determined on the assumption 
that the insurer’s property and casualty insur- 
ance business carried on in Canada during the 
year was its only insurance business carried on 
in Canada that year) 


exceeds 


(B) 50% of the total of its premiums receivable 
and deferred acquisition expenses as at the end 
of the year and its premiums receivable and de- 
ferred acquisition expenses as at the end of its 
preceding taxation year, to the extent that those 
amounts were included in the insurer’s: Cana- 
dian reserve liabilities as at the end of the year 
or the preceding taxation year, as the case may 
be, (determined on the assumption that the in- 
surer’s property and casualty insurance business 
carried on in Canada during the year was its 
only insurance business carried on in Canada 
that year), and 


(1i1) 25% of the insurer’s property and casualty sur- 
plus for the year. 


‘“‘equity property” of a person or partnership (in this def- 
inition referred to as the “taxpayer’”) at any time means 
property of the taxpayer that is 


(a) a share of the capital stock of, or an income bond, 
income debenture, small business development bond 
or small business bond issued by, another person 
(other than a corporation affiliated with the taxpayer) 
or partnership; or 


(b) that proportion of property that is shares of the 
capital stock of a corporation affiliated with the tax- 
payer or an interest in a partnership or trust that 


(1) the total value for the taxation year or fiscal pe- 
riod of the corporation, partnership or trust that in- 
cludes that time of equity property of the corpora- 
tion, partnership or trust, as the case may be, 


is of 


(11) the total value for the year or period of all pro- 
perty of the corporation, partnership or trust, as the 
case may be. 


Related Provisions: Reg. 2400(7) — No double counting. 


‘financial institution” means a corporation that is 


(a) a corporation described in any of paragraphs (a) to 
(e) of the definition “restricted financial institution” in 
subsection 248(1) of the Act; or 


(b) a particular corporation all or substantially all of 
the value of the assets of which is attributable to 
shares or indebtedness of one or more corporations de- 
scribed in paragraph (a) to which the particular corpo- 
ration is affiliated. 
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“foreign policy loan” means an amount advanced by an 
insurer to a policyholder in accordance with the terms and 
conditions of a life insurance policy, other than a life in- 
surance policy in Canada. 


“sross Canadian life investment income” of a life in- 
surer for a taxation year means the amount, if any, by 
which 


(a) the total of all amounts each of which is 


(i) the insurer’s gross investment revenue for the 
year, to the extent that the revenue is from Cana- 
dian business property of the insurer for the year in 
respect of the insurer’s life insurance business, 


(ii) the amount included in computing the insurer’s 
income for the year under paragraph 138(9)(b) of 
the Act, 


(i11) the portion of the amount deducted under para- 
graph 20(1)(1) of the Act in computing the insurer’s 
income for its preceding taxation year that was in 
respect of Canadian business property of the in- 
surer for that year in respect of the insurer’s life 
insurance business, 


(iv) the amount included under section 142.4 of the 
Act in computing the insurer’s income for the year 
in respect of property disposed of by the insurer 
that was, in the taxation year of disposition, Cana- 
dian business property of the insurer for that year 
in respect of the insurer’s life insurance business, 


(v) the insurer’s gain for the year from the disposi- 
tion of a Canadian business property of the insurer 
for the year in respect of the insurer’s life insur- 
ance business, other than a capital property or a 
property in respect of the disposition of which sec- 
tion 142.4 of the Act applies, or 


(vi) the insurer’s taxable capital gain for the year 
from the disposition of a Canadian business pro- 
perty of the insurer for the year in respect of the 
insurer’s life insurance business 


exceeds 
(b) the total of all amounts each of which is 


(1) the portion of the amount deducted under para- 
graph 20(1)(1) of the Act in computing the insurer’s 
income for the year that is in respect of Canadian 
business property of the insurer for the year in re- 
spect of the insurer’s life insurance business, 


(ii) the amount deductible under section 142.4 of 
the Act in computing the insurer’s income for the 
year in respect of a property disposed of by the in- 
surer that was, in the taxation year of disposition, a 
Canadian business property of the insurer for that 
year in respect of the insurer’s life insurance 
business, 


(iii) the insurer’s loss for the year from the disposi- 
tion of a Canadian business property of the insurer 
for the year in respect of the insurer’s life insur- 
ance business, other than a capital property or a 
property in respect of the disposition of which sec- 
tion 142.4 of the Act applies, or 


(iv) the insurer’s allowable capital loss for the year 
from the disposition of a Canadian business pro- 
perty of the insurer for the year in respect of the 
insurer’s life insurance business. 


“investment property’’of an insurer for a taxation year 
means non-segregated property owned by the insurer, 
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other than a policy loan payable to the insurer, at any time 
in the year that is 


(a) property acquired by the insurer for the purpose of 
earning gross investment revenue in the year, other 
than property that is 


(1) property, a proportion of which is investment 
property of the insurer for the year because of para- 
graph (b), 
(ii) a share of the capital stock of, or a debt owing 
to the insurer by, a corporation affiliated with the 
insurer, or 


(iii) an interest in a partnership or trust; 


(b) that proportion, if any, of property of the insurer 
that is land, depreciable property or property that 
would have been depreciable property if it had been 
situated in Canada and used or held by the insurer in 
the year in the course of carrying on an insurance busi- 
ness in Canada that 


(i) the use made of the property by the insurer in 
the year for the purpose of earning gross invest- 
ment revenue in the year 


is of 
(ii) the whole use made of the property by the in- 
surer in the year; 


(c) if the insurer is a life insurer, property described in 
any of paragraphs 138(4.4)(a) to (d) of the Act; 


(d) either 


(i) a share of the capital stock of, or a debt owing 
to the insurer by, a corporation (other than a corpo- 
ration that is a financial institution) affiliated with 
the insurer, if the total value for the year of all in- 
vestment property of the corporation for the year is 
not less than 75% of the total value for the year of 
all its property, or 

(ii) an interest in a partnership or trust, if the total 
value for the year of all investment property of the 
partnership or trust, as the case may be, for the year 
is not less than 75% of the total value for the year 
of all its property, 


and for the purpose of this paragraph (other than for 
the purpose of determining whether a corporation is a 
financial institution) every corporation, partnership 
and trust is deemed to be an insurer; or 


(e) an amount due or an amount accrued to the insurer 
on account of income that 
(i) is from designated insurance property for the 
year that is investment property of the insurer for 
the year because of any of paragraphs (a) to (d), 
and 
(ii) was assumed in computing the insurer’s Cana- 
dian reserve liabilities for the year. 


“mean Canadian outstanding premiums” of an insurer 
for a taxation year means 50% of the total of 


(a) its Canadian outstanding premiums as at the end of 
the year, and 


(b) its Canadian outstanding premiums as at the end of 
its preceding taxation year. 
‘‘mean Canadian reserve liabilities” of an insurer for a 
taxation year means 50% of the total of 


(a) its Canadian reserve liabilities as at the end of the 
year, and 
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(b) its Canadian reserve liabilities as at the end of its 
preceding taxation year. 


“mean maximum tax actuarial reserve” in respect of a 
particular class of life insurance policies of an insurer for 
a taxation year means 50% of the total of 


(a) its maximum tax actuarial reserve for that class of 
policies for the year, and 


(b) its maximum tax. actuarial reserve for that class of 
policies for its preceding taxation year. 


“mean policy loans” of an insurer for a taxation year 
means 50% of the total of 


(a) its policy loans as at the end of the year, and 


(b) its policy loans as at the end of its preceding taxa- 
tion year. 


“outstanding premiums” of an insurer with respect to an 
insurance policy at any time means premiums due to the 
insurer under the policy at that time but unpaid. 


‘‘property and casualty surplus” of an insurer for a tax- 
ation year means the total of 


(a) 7.5% of the total of 


(i) its unearned premium reserve as at the end of 
the year (net of reinsurance recoverables in respect 
of the reserve) in respect of its property and casu- 
alty insurance business, 


(11) its unearned premium reserve as at the end of 
its preceding taxation year (net of reinsurance 
recoverables in respect of the reserve) in respect of 
its property and casualty insurance business, 


(iii) its provision for unpaid claims and adjustment 
expenses as at the end of the year (net of reinsur- 
ance recoverables in respect of the provision) in re- 
spect of its property and casualty insurance busi- 
ness, and 


(iv) its provision for unpaid claims and adjustment 
expenses as at the end of its preceding taxation 
year (net of reinsurance recoverables in respect of 
the provision) in respect of its property and casu- 
alty insurance business, 


and 
(b) 50% of the total of 


(i) its investment valuation reserve as at the end of 
the year in respect of its property and casualty in- 
surance business, and 


(ii) its investment valuation reserve as at the end of 
its preceding taxation year in respect of its property 
and casualty insurance business. 


‘reinsurance recoverable’? means 


(a) in respect of an insurance business (other than a 
life insurance business) of a non-resident insurer, the 
total of all amounts each of which is an item reported 
as an asset of the insurer as at the end of a taxation 
year in respect of an amount recoverable from a rein- 
surer for unearned premiums or unpaid claims and ad- 
justment expenses in respect of the reinsurance of a 
policy that was issued in the course of carrying on the 
insurance business to the extent that the amount is in- 
cluded in the insurer’s Canadian reserve liabilities at 
that time and the amount is not an outstanding pre- 
mium, policy loan or investment property; and 


(b) in any other case, nil. 
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‘“‘value”’ for a taxation year of a property of a person or 
partnership (in this definition referred to as the “owner’’) 
means 


(a) in the case of a property that is a mortgage, hy- 
pothec, an agreement of sale or an. investment property 
that is a deposit balance, the amount, if any, by which 


assumed or incurred by the owner in respect of the 
acquisition of the property (or another property for 
which the property is a substituted property) is, di- 
vided by the average rate of interest payable by the 
owner (expressed as an annual rate) on the debt for 
the year. 


(i) the amount obtained when the gross investment | “weighted Canadian liabilities’? of an insurer as at the 
revenue of the owner for the year from the property | end of a taxation year means the total of 


is divided by the average rate of interest earned by 
the owner (expressed as an annual rate) on the am- 
ortized cost of the property during the year 


exceeds 


(ii) the amount cbtained when the interest payable 
by. the owner, for the period in the year during 
which the property was held by the owner, on debt 
assumed or incurred by the owner in respect of the 
acquisition of the property (or another property for 
which the property is a substituted property) is di- 
vided by the average rate of interest payable by the 
owner (expressed as an annual rate) on the debt for 
the year; 


(b) in the case of a property that is an amount due or 
an amount accrued to the owner, the total of the 
amounts due or accrued. at the end of each day in the 
year divided by the number of days in the year; 


(c) in the case ofa property (other than a property re- 
ferred to in paragraph (a) or (b)) that was not owned 
by the owner throughout the year, the amount, if any, 
by which 

(1) that proportion of 


(A) the carrying value of the property as at the 
end of the preceding taxation year, if the pro- 
perty was owned by the owner at that time, 


(B) the carrying value of the property as at the 
end of the year, if the property was owned by 
the owner at that time and not at the end of the 
preceding taxation year, and 


(C) in any other case, the cost of the property to 
the owner when it was acquired, 


that the number of days that are in the year and at 
the end of which the owner owned the property is 
of the number of days in the year, 


exceeds 


(11) the amount obtained when the interest payable 
by the owner, for the period in the year during 
which the property was held by the owner, on debt 
assumed or incurred by the owner in respect of the 
acquisition of the property (or another property for 
which the property is a substituted property) is di- 
vided by the average rate of interest payable by the 
owner (expressed as an annual rate) on the debt for 
the year; and 


(d) in the case of any other property, the amount, if 
any, by which 
(1) 50% of the total of 


(A) the carrying value of the property as at the 
end of the year, and 


(B) the carrying value of the property as at the 
end of the preceding taxation year 


exceeds 


(11) the amount obtained when the interest payable 
by the owner, for the period in the year during 
which the property was held by the owner, on debt 
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(a) 300% of the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that is in respect of an insurance business 
carried on. by the insurer.in Canada and that is re- 
ported as a liability (other than a liability in respect 
of an amount payable out of a segregated fund) of 
the insurer in respect of a life insurance policy in 
Canada (other than an annuity) or an accident and 
sickness insurance policy as at the end of the year 


exceeds 


(ii) the total of the insurer’s policy loans, (other 
than policy loans in respect of annuities) as at the 
end of the year, and 


(b) the amount, if any, by which 


(1) the total of all amounts each of which is an 
amount in respect of an insurance business carried 
on by the insurer in Canada that is reported as a 
liability of the insurer as at the end of the year, ex- 
cept to the extent that the amount is 


(A) in respect of an insurance policy (other than 
an annuity) described in subparagraph (a)(1), 
(B) a liability in respect of an amount payable 
out of a segregated fund, or 


(C) a debt incurred or assumed by the insurer to 
acquire a property of the insurer, 


exceeds 


(11) the total of the insurer’s policy loans in respect 
of annuities as at the end of the year. 


‘“‘weighted total liabilities” of an insurer as at the end of 
a taxation year means the total of 


(a) 300% of the amount, if any, by which 


(i) the total of all amounts each of which is an 
amount that is in respect of an insurance business 
carried on by the insurer and that is reported as a 
liability (other than a liability in respect of an 
amount payable out of a segregated fund) of the in- 
surer in respect of a life insurance policy (other 
than an annuity) or an accident and sickness insur- 
ance policy 


exceeds 


(ii) the total of the insurer’s policy loans and for- 
eign policy loans (other than policy loans and for- 
eign policy loans in respect of annuities) as at the 
end of the year, and 


(b) the amount, if any, by which 


(1) the total of all amounts each of. which is an 
amount that is in respect of an insurance business 
carried on by the insurer and that is reported as a 
liability of the insurer as at the end of the year, ex- 
cept to the extent that the amount is 


(A) in respect of an insurance policy (other than 
an annuity) described in subparagraph (a)(1), 
(B) a liability in respect of an amount payable 
out of a segregated fund, or 
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(C) a debt incurred or assumed by the insurer to 
acquire a property of the insurer, 


exceeds 


(ii) the total of the insurer’s policy loans and for- 
eign policy loans in respect of annuities as at the 
end of the year. 


(2) Carrying value — For the purposes of this Part, the 
carrying value of a taxpayer’s property for a taxation 
year, except as otherwise provided in this Part, means 


(a) if the taxpayer is an insurer, the amounts reflected 
in the taxpayer’s non-consolidated balance sheet as at 
the end of the taxation year accepted (or, if that non- 
consolidated balance sheet was not prepared, the tax- 
payer’s non-consolidated balance sheet as at the end of 
the year that would have been accepted) by the Super- 
intendent of Financial Institutions, in the case of an in- 
surer that is required under the Insurance Companies 
Act to report to that Superintendent, or by the superin- 
tendent of insurance or other similar officer or author- 
_ity of the province under the laws of which the insurer 
is incorporated or otherwise formed, in the case of an 
insurer that is required by law to report to that officer 
or authority; and 


(b) in any other case, the amounts. that would be re- 
flected in the taxpayer’s non-consolidated balance 
sheet as at the end of the taxation year if that balance 
sheet were prepared in accordance with generally ac- 
cepted accounting principles. 


(3) Amount or item reported — A reference in this 
Part to.an amount or item reported as an asset or a liabil- 
ity of a taxpayer as at the end of a taxation year means an 
amount or item that is reported as an asset or a liability in 
the taxpayer’s non-consolidated balance sheet as at the 
end of the year accepted (or, if that non-consolidated bal- 
ance sheet was not prepared, the taxpayer’s non-consoli- 
dated balance sheet as at the end of the year that would 
have been accepted) by the Superintendent of Financial 
Institutions, in the case of an insurer that is required under 
the Insurance Companies Act to report to that Superinten- 
dent, or by the superintendent of insurance or other simi- 
lar officer or authority of the province under the laws of 
which the insurer is incorporated or otherwise formed, in 
the case of an insurer that is required by law to report to 
that officer or authority. 


(4) Application of certain definitions — For the 
purposes 
(a) of subsection 138(14) of the Act, the expressions 


“Canadian investment fund for a taxation year’, “spec- 
ified Canadian assets” and “value for the taxation 
year” have the meanings prescribed for them by sub- 
section 2404(1) as it read in its application to the 1977 


taxation year; and 


(b) of subsection 219(7) of the Act, the expressions 
“attributed surplus” and “Canadian investment fund” 
have the meaning prescribed for them by subsection 


(1). 


(5) Deeming rules for certain assets — For the pur- 
poses of this Part, other than subsection 2401(6), an asset 
of an insurer is deemed not to have been used or held by 
the insurer in a taxation year in the course of carrying on 
an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 


(b) is a share of the capital stock of, or a debt owing to 
the insurer by, a financial institution affiliated with the 
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insurer during each of the days in the year during 
which the insurer owned the asset. 


(6) [ldem] — For the purposes of clause (a)(ii)(B) of the 
definition “Canadian investment fund” in subsection (1), 
an asset of an insurer is deemed not to have been used or 
held by the insurer in a taxation year in the course of car- 
rying on an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 
(b) is 


(i) goodwill which arose as a result of an amalga- 
mation, a winding-up of an affiliated financial in- 
stitution, or the assumption by the insurer of any 
obligation of another insurer with which the insurer 
deals at arm’s length if a reserve in respect of the 
obligation | 


(A) may be claimed by the insurer under para- 
graph 20(7)(c) or subparagraph 138(3)(a)(i) or 
(ii) of the Act, or 


(B) could be claimed by the insurer under para- 
graph 20(7)(c) or subparagraph 138(3)(a)(i) or 
(11) of the Act if the obligations were insurance 
policies in Canada, or 


(ii) real property (or the portion of real property) 
owned by the insurer and occupied by the insurer 
for the purposes of carrying on an insurance 
business. 


(7) No double counting — For greater certainty, a par- 
ticular property or a particular proportion of a property 
shall not, directly or indirectly, be used or included more 
than once in determining, for a particular taxation year, 
the Canadian equity property or the equity property of a 
person or partnership. 


History [Reg. 2400]: S. 2400 substituted by P.C. 2000-1714, November 
30, 2000, Canada Gazette, Part I, December 20, 2000, subsec. 2(2), ap- 
plicable to 1999 et seq. 


History [former Reg. 2400]: Para. 2400(3)(a) amended to add refer- 
ence to s. 51.1 of the Act, by P.C. 2000-1714, November 30, 2000, Can- 
ada Gazette, Part II, December 20, 2000, subsec. 2(1), applicable to trans- 
actions occurring after October 1994. 


Subpara. 2400(6)(b)(i1) amended by P.C. 1994-1817, para. 62(d), Novem- 
ber 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Subsecs. 2400(1) to (3) substituted and subsecs. 2400(4) to (7) substituted 
for (4) and (5) by P.C. 1990-2002, s. 6, September 20, 1990, Canada Ga- 
zette, Part Il, October 10, 1990, applicable in respect of taxation years be- 
ginning after June 17, 1987 and ending after 1987 except that in applying 
subsecs. (5) and (6) to a taxpayer’s first taxation year that begins after 
June 17, 1987 and that ends after 1987, they shall, where the taxpayer 
elects in the taxpayer’s return of income under Part I of the Act for that 
year, be read as follows: 


(5) Where a property was owned by the insurer throughout any pe- 
riod in a taxation year and throughout that period the property was 
used by the insurer in, or held by the insurer in the course of, carry- 
ing on an insurance business outside Canada, the property may not 
be designated by the insurer under subsection (1) for the period in 
respect of an insurance business in Canada of the insurer. 


(6) For the purposes of subsection (1), investment property of the 
insurer shall, subject to subsection (5), be designated by the insurer 
in respect of a taxation year in respect of its insurance businesses in 
Canada in the following order, to the extent thereof and to the extent 
required: 


(a) investment property owned by the insurer at any time in the 
year that was designated in respect of an insurance business in 
Canada of the insurer in the immediately preceding taxation 
year; 

(b) investment property (other than an investment property re- 
ferred to in paragraph (a)) owned by the insurer at any time in 
the year that was Canadian investment property, except that that 


2007 


2) 
= 
2) 
on 
~ 
db, 
=) 
6. 
2) 
m4 


Reg. 
S. 2400 


investment property shall be designated in the following order, 
namely, 


(i) land and depreciable property situated in Canada, 


(ii) mortgages, hypothecs, agreements of sale and other 
forms of indebtedness in respect of property referred to in 
subparagraph (1), and 


(iii) other property; and 


(c) other investment property owned by the insurer at any time 
in the year. 


Para. 2400(3)(b) substituted by P.C. 1988-1473, s. 4, July 21, 1988, Can- 
ada Gazette, Part Il, August 3, 1988, applicable to taxation years com- 
mencing after 1984. 


Paras. 2400(1)(c), (d) corrected by Canada Gazette, Part II, October 24, 
1979, errata. 


Definitions [Reg. 2400]: “affiliated” — ITA 251.1; “allowable capital 
loss’ —ITA 38(b), 248(1); “amortized cost’, “amount” — ITA 248(1); 
“amount payable’—ITA 138(12), Reg. 2405(1); “annuity” — ITA 
248(1); “attributed surplus for the year’ — Reg. 2405(3); “business” — 
ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “Canadian 
business property”, “Canadian equity property”, “Canadian investment 
property” — Reg. 2400(1), 2405(3); “Canadian outstanding premiums” — 
Reg. 2400(1); “Canadian partnership” — ITA 102, 248(1); “Canadian re- 
serve liabilities’ — Reg. 2400(1), 2405(3); “Canadian resource pro- 
perty” —ITA 66(15), 248(1); “capital property” — ITA 54, 248(1); “car- 
rying value” — Reg. 2400(2); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “deposit balance” — Reg. 2400(1); “depreciable property” — 
ITA 13(21), 248(1); “designated insurance property’ —ITA 138(12), 
248(1); “equity property” — Reg. 2400(1), 2405(3);. “financial institu- 
tion”, “financial institution allowance” — Reg. 2400(1); “fiscal period” — 
ITA 249.1; “foreign policy loan” — Reg. 2400(1), 2405(3); “gross invest- 
ment revenue” —ITA 138(12), Reg. 2405(1); “income bond”, “income 
debenture”, “insurance policy” —ITA 248(1); “insurance property” — 
Reg. 2400(1), 2406; “insurer” — ITA 248(1); “investment property” — 
Reg. 2400(1), 2405(3), 2406; “item reported” — Reg. 2400(3); “liabil- 
ity’ — Reg. 2400(3); “life insurance business” — ITA 248(1); “life insur- 
ance policy”, “‘life insurance policy in Canada” —ITA 138(12),.Reg. 
2405(1); “life insurer’ —ITA 248(1); “maximum tax actuarial re- 
serve’ —ITA 138(12), Reg. 2405(1); “mean Canadian investment 
fund” — Reg. 2400(1); “mean Canadian reserve liabilities” — Reg. 
2400(1), 2405(3); “non-resident? —ITA 248(1); “non-segregated pro- 
perty” —ITA 138(12), Reg. 2405(1); “officer’ —ITA 248(1); “per- 
son” — ITA 248(1); “policy loan” —ITA 138(12), Reg. 2405(1); “pre- 
scribed”, “property” —ITA 248(1); “property and casualty surplus” — 
Reg. 2400(1), 2405(3); “province” — Interpretation Act 35(1); “reinsur- 
ance recoverable” — Reg. 2400(2); “reported” — Reg. 2400(3); “resident 
in Canada” —ITA 250; “segregated fund” —ITA 138.1(1), 2405(1); 
“share” —ITA 248(1); “small business bond” —ITA 15.2(3), 248(1); 
“small business development bond” —ITA 15.1(3), 248(1); “surplus 
funds derived from operations” — ITA 138(12), Reg. 2405(1); “taxable 
capital gain” —ITA 38(a), 248(1); “taxation year’ —ITA 249; “tax- 
payer’ —ITA 248(1); “trust”? — ITA 104(1), 248(1), (3); “valuation” — 
Reg. 2405(3); “value” — Reg. 2400(1); “value for the year’ — Reg. 
2405(3); “weighted Canadian liabilities”, “weighted total liabilities’? — 
Reg. 2400(1). 


2401. (1) Designated insurance property — For the 
purposes of the definition “designated insurance pro- 
perty” in subsection 138(12) of the Act, “designated in- 
surance property” of an insurer for a taxation year means 
property that is designated in accordance with subsections 
(2) to (7) for the year 


(a) by the insurer in its return of income under Part I 
of the Act for the year; or 


(b) if the Minister determines that the insurer has not 
made a designation that is in accordance with the pre- 
scribed rules found in this section, by the Minister. 


(2) Designation rules — For the purposes of subsec- 
tion (1), an insurer, or the Minister if paragraph (1)(b) 
applies, 


(a) shall designate for a taxation year investment pro- 
perty of the insurer for the year with a total value for 
the year equal to the amount, if any, by which the in- 
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surer’s mean Canadian reserve liabilities for the year 
in respect of its life insurance business in Canada ex- 
ceeds the total of the insurer’s mean Canadian out- 
standing premiums and mean policy loans for the year 
in respect of that business (to the extent that the 
amount of the mean policy loans was not otherwise 
deducted in computing the insurer’s mean Canadian 
reserve liabilities for the year); 


(b) shall designate for a taxation year investment pro- 
perty of the insurer for the year with a total value for 
the year equal to the amount, if any, by which the in- 
surer’s mean Canadian reserve liabilities for the year 
in respect of its accident and sickness insurance busi- 
ness in Canada exceeds the total of 


(1) the insurer’s mean Canadian outstanding premi- 
ums for the year in respect of that business, and 


(ii) 50% of the total of all amounts, each of which 
is its total reinsurance recoverables, as at the end of 
the year or as at the end of the preceding taxation 
year, that are in respect of that business; 


(c) shall designate for a taxation year in respect of the 
insurer’s insurance business in Canada (other than a 
life insurance business or an accident and sickness in- 
surance business) investment property of the insurer 
for the year with a total value for the year equal to the 
amount, if any, by which the insurer’s mean Canadian 
reserve liabilities for the year in respect of that busi- 
ness exceeds the total of 


(1) 50% of the total of all amounts each of which is _ 
the amount, as at the end of the year or as at the 

end of its preceding taxation year, of a premium 

receivable or a deferred acquisition expense (to the 

extent that it is included in the insurer’s Canadian 

reserve liabilities as at the end of the year or pre- 

ceding taxation year, as the case may be) of the in- 

surer in respect of that business, and — 


(ii) 50% of the total of all amounts, each of which 
is its total reinsurance recoverables, as at the end of 
the year or as at the end of the preceding taxation 
year, that are in respect of that business; 


(d) if 


(i) the insurer’s mean Canadian investment fund 
for a taxation year 


exceeds 


(11) the total value for the year of all property re- 
quired to be designated under paragraph (a), (b) or 
(c) for the year, 


shall designate for the year, in respect of a particular 
insurance business that the insurer carries on in Can- 
ada, investment property of the insurer for the year 
with a total value for the year equal to that excess; 


(e) for greater certainty, under each of paragraphs (a), 
(b), (c) and (d), shall designate for the taxation year 
investment property with a total value for the year 
equal to the amount, if any, determined under each of 
those paragraphs, and no investment property, or por- 
tion of investment property, designated for the year 
under any of paragraphs (a) to (d) may be designated 
for the year under any other paragraph; and 

(f) may designate for a taxation year a portion of a 
particular investment property if the designation of the 
entire property would result in a designation of pro- 
perty with a total value for the year exceeding that re- 
quired to be designated under paragraphs (a) to (d) for 
the year. 
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(3) Order of designation of properties — For the 
purpose of ‘subsection (2), investment property of an in- 
surer for a taxation year shall be designated for the year in 
respect of the insurer’s insurance businesses carried on by 
it in Canada in the following order: 


(a) Canadian investment property of the insurer for the 
year owned by the insurer at the beginning of the year 
that was designated insurance property of the insurer 
for its preceding taxation year, except that such pro- 
perty shall be designated in the following order: 


(1) real and depreciable property, 


(11) mortgages, hypothecs, agreements of sale and 
other forms of indebtedness in respect of real pro- 
perty situated in Canada or depreciable property 
situated in Canada or depreciable property leased 
to a person resident in Canada for use inside and 
outside of Canada, and 
(i11) other property; 
(b) investment property (other than Canadian invest- 
ment property of the insurer for the year) owned by 
the insurer at the beginning of the year that was desig- 
nated insurance property of the insurer for its preced- 
ing taxation year; 
(c) Canadian investment property of the insurer for the 
year (other than property included in paragraph (a)) in 
the order set out in subparagraphs (a)(i) to (ii); and 


(d) other investment property. 


(4) Equity limit for the year — Notwithstanding sub- 
sections (2) and (3), 


(a) the total value for the year of Canadian equity pro- 
perty of an insurer that may be designated in respect of 
the insurer’s insurance businesses for a taxation year 
shall not exceed the insurer’s equity limit for the year; 
and 


(b) for a taxation year a portion of a particular Cana- 
dian equity property of an insurer may be designated if 
the designation of the entire property would result in a 
designation of Canadian equity property of the insurer 
for the year with a total value for the year ene 
the insurer’s equity limit for the year. 


(5) Exchanged property — For the purposes of sub- 
section (3), property acquired by an insurer in a particular 
taxation year is deemed to be designated insurance pro- 
perty of the insurer in respect of a particular business of 
the insurer for its preceding taxation year and to have 
been owned by the insurer at the beginning of the particu- 
lar taxation year if the property was acquired 


(a) by reason of 


(i) a transaction to which any of sections 51, 51.1, 
85.1 and 86 of the Act applies, 


(ii) a transaction in respect of which an election is 
made under subsection 85(1) or (2) of the Act, 


(iii) an amalgamation (within the meaning assigned 
by subsection 87(1) of the Act), or 
(iv) a winding-up of a corporation to which subsec- 
tion 88(1) of the Act applies, and 
(b) as consideration for or in exchange for property of 
the insurer that was designated insurance property of 


the insurer in respect of the particular insurance busi- 
ness for its preceding taxation year. 


(6) Non-investment property — Non-segregated pro- 
perty owned by an insurer at any time in a taxation year 


Reg. 
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(other than investment property of the insurer for the 
year) that is used or held by the insurer in the year in the 
course of carrying on an insurance business in Canada is 
deemed to be designated insurance property of the insurer 
for the year in respect of the business. 


(7) Policy loan excluded from designated pro- 
perty — Notwithstanding any other provision in this 
Part, a policy loan payable to an insurer is not designated 
insurance property of the insurer. 


History: S. 2401 substituted by P.C. 2000-1714, November 30, 2000, 
Canada Gazette, Part Il, December 20, 2000, subsec. 2(2), applicable to 
1999 et seq. 


Definitions [Reg. 2401]: “amount”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian equity property”, 
“Canadian investment property”, “Canadian reserve liabilities” — Reg. 
2400(1), 2405(3); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“depreciable property” — ITA 13(21), 248(1); “designated insurance pro- 
perty’” —ITA 138(12), 248(1); “equity limit for the year” — Reg. 
2405(3); “insurer” — ITA 248(1); “i 
2405(3), 2406; “life insurance business” — ITA 248(1); “mean Canadian 
investment fund”, “mean Canadian outstanding premiums” — Reg. 
2400(1); “mean Canadian reserve liabilities”, “mean policy loans” — Reg. 
2400(1), 2405(3); “Minister” — ITA 248(1); “particular insurance busi- 
ness” — Reg. 2400(1); “person”, BETODEL — ITA 248(1); “resident in 
Canada” — ITA 250; “taxation year” — ITA 249; “value for the year” — 
Reg. 2405(3). 


2402. Income from participating life insurance 
businesses—For the purposes’ of clause 
138(3)(a)Gii1)(B) of the Act and subparagraph 
309(1)(e)G), in computing a life insurer’s income for a 
taxation year from its participating life insurance business 
carried on in Canada, 


(a) there shall be included that proportion of the in- 
surer’s gross Canadian life investment income for the 
year that 


(1) the aggregate of the insurer’s mean maximum 
tax actuarial reserve for the year in respect of par- 
ticipating life insurance policies in Canada and the 
mean amount on deposit with the insurer for the 
year in respect of those policies 


is of 
(ii) the aggregate of amounts, each of which is 


(A) the insurer’s mean maximum tax actuarial 
reserve for the year in respect of a class of life 
insurance policies in Canada, or 


(B) the mean amount on deposit with the in- 
surer for the year in respect of a class of poli- 
cies described in clause (A); 


Proposed Addition — Reg. 2402(a.1) 


(a.1) there shall be included the amount determined 
by the formula 


‘s 
A+B)x= 


where 


A is the amount required by subsection 142.5(5) of 
the Act to be included in computing the insurer’s 
income for the year, 


Bis the amount deemed by subsection 142.5(7) of 
the Act to be a taxable capital gain of the insurer 
for the year from the disposition of property, 


C is the amount determined under subparagraph 
(a)(i) for the taxation year of the insurer that in- 
cludes October 31, 1994, and 
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138(3)(a)(i) or Gi) of the Act in computing its income 
for the immediately preceding taxation year; 


Dis the amount determined under subparagraph — 
(a)(ii) for the taxation year of the insurer Jessa. in- | 


cludes October 31, 1994; (d) except as otherwise provided in paragraph (a), 


there shall not be included any amount as a reserve 
that was deducted under paragraph 20(1)(1) of the Act 
in computing the insurer’s income for the immediately 


Application: The June 1, 1995 draft égolanbns (securities held by fi- — 
nancial institutions), subsec. 2(1), will add para. 2402(a.1), applicable to © 


taxation years that end ade soe ae 30, 1994. 


ing a life insurer’s income fora year from carrying on its par- — 
ticipating life insurance business in Canada. This income is rel- _ 
evant for subparagraph 138(3)(a)(iii) of the Act, which permits — 
an insurer to deduct policy dividends to the extent that the total — 
amount of dividends paid after its 1968 taxation’ year does not — 
exceed the total amount of its participating business income af- _ 
ter that year. Section 2402 is amended to reflect the new rules - 
in the Act for the tax treatment of securities held by financial _ 
institutions, and to. delete PHOVISIONS: which. are no © longer» 
applicable. - 


New paragraph 2402(a.1) files in an insurer’ 's income fro 
its participating business for a taxation year an amot 
spect of the transition adjustments for the mark- 
quirement for shares. The amount included is eq 
portion of the transition. amount for non-capital 
in the insurer’s income for the year by subsecti 
the Act, plus the same proportion of the insurer’s dee 
ble capital gain for the year under subsection 142.5( 
tio used for this purpose is equal to the ratio used under } 
graph 2402(a) in determining the proportion of the insur : 
gross Canadian life investment income for its taxation } 
includes October 31, 1994 that is included in its in 
its participating business. Paragraph’ 2402(a. 1) *P8 
tion years ending after October 30, 1994. 


(b) there shall be included 


(i) the amount deducted by the insurer under sub- 
paragraph 138(3)(a)(iv) of the Act in computing its 
income for the immediately preceding taxation 
year, 


(ii) the insurer’s maximum tax actuarial reserve for 
the immediately preceding taxation year in respect 
of participating life insurance policies in Canada, 


(iii) the maximum amount deductible by the in- 
surer under subparagraph 138(3)(a)(ii) of the Act 
in computing its income for the immediately pre- 
ceding taxation year in respect of participating life 
insurance policies in Canada, and 


(iv) that proportion of the amount included in in- 
come by the insurer for the year under section 12.3 


that 
(A) the amount determined under clause 
(f)(iii)(A) for its first taxation year that com- 
mences after June 17, 1987 and ends after 1987 
is of 
(B) the amount determined under clause 


(f)(11)(B) for its first taxation year that com- 
mences after June 17, 1987 and ends after 1987; 


Proposed Repeal — Reg. 2402(b)(iv) 

Application: The June 1, 1995 draft regulations (securities held by finan- 
cial institutions), subsec. 22), will repeal cat pee ayer 
to taxation years that begin after 1992. 
Technical Notes: Subparagraph 2402(b)(iv) relates io a , transi- 
tional provision introduced in conjunction with the 1987 tax re- 
form measures. The transitional provision, and subparagraph 
2402(b)(iv), last applied to taxation years that began in 1992. 
The subparagraph is repealed since it is no longer applicable. 


(c) there shall not be included any amount in respect 
of the insurer’s participating life insurance policies in 
Canada that was deducted under subparagraphs 


preceding taxation year; 
(e) except as otherwise provided in paragraph (a), 
there shall not be included 

(i) any amount that was included in income for the 


year by the insurer pursuant to Ts or (c) of 
the Act, or 


(ii) any amount that was included in computing the 
insurer’s gains or taxable capital gains for the year 
from the disposition of property, 


nee eegen ference — Hes — 


paragraph 2402(a). Paragraph 
plies with respect to all amot 
surer’s gross Canadia 

is made for fae 


formula. 


is sie ‘Act to bs an ‘allowable capita ASE of the in- 

surer for be oa trom: eG COR of 
property, ee pe 
“ts ir te determined under * subparagraph : 


ean ort 


application The June - 
nancial institutions), 
applicable to taxation years t 


drat webialle (securities etd by fi : 


nd after October 30, 1994 
Technical Notes: New paragraph 2402(e. 1) provides that the 
transition amounts associated with the introduction of the 
mark-to-market requirement for shares are not to be included i in 
an insurer’s income from its participating life insurance sepesiet 
ness, except as provided by new paragraph 2402(a.1). 


2010 


Part XXIV — Insurers 


ing an insurer’ ‘Ss income ati its paticipauee 
Pt of the transition deductions: piorinestie w 


pose is pane to Ae ratio el onde ‘par 
termining the proportion of the insure 
investment i income for its’ taxation hehe 


business. 


(f) there shall be deducted 


(i) the insurer’s maximum tax actuarial reserve for 
the year in respect of participating life insurance 
policies in Canada, 


(11), the maximum amount deductible by the insurer 
under subparagraph 138(3)(a)(ii) of the Act in 
computing its income for the year in respect of par- 
ticipating life insurance policies in Canada, and 


(iii) that proportion of the amount deducted from 
income by the insurer for the year under subsection 
20(26) that 


(A) the amount deccanined: in respect of the in- 
surer for the year under subparagraph (a)(i), 


is of 


(B) the amount determined in respect of the in- 
surer for the year under subparagraph (a)(ii); 


repealed since it. 


(g) no deduction shall be made in respect of any 
amount deductible under subparagraph 138(3) (a)(i11) 
or (iv) of the Act in computing the insurer’s income 
for the year; 


(h) except as as otherwise provided in paragraph (a), 
no deduction shall be made in respect of 


(i) any amount deductible under paragraph 
138(3)(b) or (d) of the Act in computing the in- 
surer’s income for the year, 

(ii) any amount deductible as a reserve under para- 
graph 20(1)(1) of the Act in computing the insurer’s 
income for the year, or 

(iii) any amount included in computing the in- 
surer’s losses or allowable capital losses for the 
year from the disposition of property; 


Proposed Amendment — Reg. 2402(h) 


(h) except as provided i in paragraph (a), no deduction 
shall be made in respect of 


(i) any amount taken into account in determining 
the insurer's gross Canadian life investment in- 
come for the year, or ; 


Reg. 
S. 2402 


' (ii) any amount deductible under paragraph 
20(1)d) of the Act in computing the insurer’s in- 
‘come for the year; 

Applicatio n: The June 1, 1995 draft regulations (securities held by finan- 


ubsec. 26), will amend para. 2402(h) to read as pase 
cation: yeas anes end | after sh 22, 1994, 


ia on i‘ Hencnded so that it ap- 
plies meee ee to all amounts that are included in determining 
an insurer’s gross Canadian life investment income. This amend- 

is made for purposes of clarification and because of the in- 
1e new rules for the taxation of securities held by 
Hitutions. . ~~ L a en oe 


taxation years shat end after ose ie 1994, 
Technical Notes: New avpaenh 74070 ) roviies that the 


are not to be Se in compildas thet insurer’s income fens 
its participating life i insurance buses ba as ee by 
lew paragraph 2402.2)... -.. 


(1) except as otherwise provided in paragraph (f), no 
deduction shall be made in respect of a reserve deduct- 
ible under subparagraph 138(3)(a)(i) or (11) of the Act 
in computing the insurer’s income for the year; and 


(j) except as otherwise provided in this section, the 
provisions of the Act relating to the computation of in- 
come from a source shall apply. 


History: Subpara. 2402(b)(iii) added, and paras. (c) to (f), (h) and (i) sub- 
stituted, by P.C. 1990-2002, s. 7, September 20, 1990, Canada Gazette, 
Part II, October 10, 1990, applicable in respect of taxation years beginning 
after June 17, 1987 and ending after 1987 except that in its application in 
respect of [an insurer’s] first such taxation year, 


(a) subpara. (b)(iii) shall be read as follows: 


“(ii) the maximum amount of a reserve deductible by the in- 
surer in computing its income for the immediately preceding 
taxation year in respect of unpaid claims under participating life 
insurance policies in Canada received by the insurer before the 
end of that year, and”; 


(b) para. (c) shall be read as follows: 


“(c) there shall not be included any amount in respect of the 
insurer’s participating life insurance policies in Canada that was 
deducted in computing its income for the immediately preced- 
ing taxation year under subparagraph 138(3)(a)(i) of the Act or 
as a reserve in respect of unpaid claims received before the end 
of that year;” and 

(c) para. (d) shall read as it read for [the insurer’s] last taxation year 

ending before 1988. 


All that portion of s. 2402 preceding para. (a) substituted by P.C. 1983- 
3530, s. 7, November 17, 1983, Canada Gazette, Part Il, November 24, 
1983, applicable to taxation years commencing after 1982. 


Definitions [Reg. 2402]: “allowable capital loss” — ITA 38(b), 248(1); 
“amount” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); 
“gross Canadian life investment income” — Reg. 2400(1), 2405(3); “im 
mediately preceding taxation year” — Reg. 2409(1); “insurer”, “life insur- 
ance business” —ITA 248(1); “life insurance policy” —ITA 138(12), 
Reg. 2405(1); “life insurer’ — ITA 248(1); “maximum tax actuarial re- 
serve” —ITA 138(12), Reg. 2405(1); “mean amount on deposit” — Reg. 
2405(3); “mean maximum tax actuarial reserve” — Reg. 2400(1), 
2405(3); “participating life insurance policy’ —ITA 138(12), Reg. 
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2405(1); 
248(1); 


“property” —ITA 248(1); 
“taxation year’ —ITA 249. 


“taxable capital gain” —ITA 38(a), 


2403. Branch tax elections — (1) An election referred 
to in subsection 219(4) of the Act shall be made by a non- 
resident insurer in respect of a taxation year by filing, 
with its return of income required by subsection 150(1) of 
the Act to be filed for the year, a letter in duplicate stating 


(a) the insurer elects under subsection 219(4) of the 
Act; and 


(b) the amount the insurer elects to deduct under sub- 
section 219(4) of the Act. 


(2) Where a joint election referred to in subsection 
219(5.2) of the Act is made by a non-resident insurer and 
a qualified related corporation (within the meaning as- 
signed by subsection 219(8) of the Act) of the non-resi- 
dent insurer in respect of a taxation year of the non-resi- 
dent insurer, it shall be made by filing, with the non- 
resident insurer’s return of income required by subsection 
150(1) of the Act to be filed for the year in which the 
event to which the election relates occurred, a letter in du- 
plicate signed by an authorized officer of the non-resident 
insurer and an authorized officer of the qualified related 
corporation stating 


(a) whether paragraphs 219(5.2)(a) and (b) of the Act 
apply; and 


(b) the amount elected under subsection 219(5.2) of 
the Act. 


History: Para. 2403(2)(a) substituted by P.C. 2000-1714, November 30, 
2000, Canada Gazette, Part Il, December 20, 2000, s. 3, applicable to 
1999 et seq. 


Subsec. 2403(2) added by P.C. 1981-2121, s. 1, July 29, 1981, Canada 
Gazette, Part II, August 12, 1981, effective December 12, 1979. 


Definitions [Reg. 2403]: “amount” —ITA 248(1); 
ITA 248(1), Interpretation Act 35(1); “insurer”, 
ficer’ —ITA 248(1); “related” —ITA 251(2)-(6); 
ITA 249. 


“corporation” — 
“non-resident”, “‘of- 
“taxation year” — 


2404. Currency conversions [inapplicable since 
1999] — For the purposes of this Part, where any amount 
is determined in a currency other than Canadian currency, 
that amount shall be converted to Canadian currency us- 
ing the current rate of exchange, as required for the pur- 
poses of the relevant authority, on the date in respect of 
which the amount is determined. 


Related Provisions: Reg. 2406 — Reg. 2404 does not apply as of 1999. 


Definitions [Reg. 2404]: “amount” —ITA 248(1); 
ity” — Reg. 2405(3). 


“relevant author- 


2405. Interpretation [inapplicable since 1999] — 
(1) In this Part, 


(a) “total depreciation” has the meaning assigned by 
paragraph 13(21)(e) [13(21)“total depreciation”] of 
the Act; 


(b) “accumulated 1968 deficit”, “amount payable”, 
“gross investment revenue”, “life insurance policy”, 
“Tife insurance policy in Canada”, “maximum tax ac- 
tuarial reserve”, “non-segregated property”, “partici- 
pating life insurance policy”, “policy loan” and “sur- 
plus funds derived from operations” have the 
meanings assigned by subsection 138(12) of the Act; 
and 


(c) “segregated fund” and “segregated fund policies” 
have the meaning assigned by subsection 138.1(1) of 
the Act. 


Income Tax Regulations 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(2) For the purposes of subsection 138(14) of the Act, the 
expressions “Canadian investment fund for a taxation 
year’, “specified Canadian assets” and “value for the tax- 
ation year” have the meanings prescribed therefor by sub- 
section 2404(1) as it read in its application to the 1977 


taxation year. 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(3) In this Part and for the purposes of paragraph 
219(7)(a) [219(7)“attributed surplus for the year”] of the 
Act, 


“attributed surplus for the year’’, for a taxation year in 
respect of a non-resident insurer, means the aggregate of 


(a) its property and casualty surplus for the year, and 


(b) an amount equal to the percentage (that is the life 
surplus factor for the year) of the amount for the year 
determined under clause (a)(i)(B) of the definition 
“life surplus factor” in this subsection; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


Be tienes Addition — Reg. 2405(3)“Canadian 
_ business property” HEMP Otani 


“Canadian business property” of | an insurer for a taxa- 
tion year in respect of an insurance business means 


(a) where the insurer was resident in Canada 
throughout the year and either did not carry on a life 
insurance business in the year or did not carry on an 
insurance business outside Canada in the year, the 
property used by it in the year in, or held by it in the 
year in the course of, carrying on the business in 
Canada, and 


(b) in any sien ¢ case, , the property designated sine 
subsection 2400(1) for the year by oe insurer in re- 
spect of the business; | 


Application: The June 1, 1995 draft ealaion: (securities held by fi- 
nancial institutions), subsec, 3(10), will add the definition “Canadian 
business property” to subsec. 2405(3), applicable to taxation years that 
end after February 22, 1994. of ie no hey _ as of hed: see 
Reg. 2406. 


Technical Notes: A definition of “Canadian business pro- 
perty” is added to subsection 2405(3). This expression is used 
in the definition of “gross Canadian life investment income”, 
which is also in subsection 2405(3). 


In the case of an insurer that is required to designate property 
under subsection 2400(1), the “Canadian business property” of | 
the insurer for a taxation year in respect of an insurance busi- 
ness is the property designated for the year in respect of the 
business. (The designation rules apply to non-resident insurers, 
and to multinational resident life insurers.) 


The “Canadian business property” of any other insurer for a 
taxation year in respect of an insurance business is the property 
that is factually determined to have been used by the insurer in 
the year in, or held by it in the year in the course of, carrying 
on the business in Canada. 


Related Provisions: Reg. ae 2405 does not apply as of 
1999, ’ 


*‘Canadian equity property” means 


(a) a share of the capital stock of, or an income bond, 
income debenture, small business development bond 
or a small business bond issued by, a person (other 
than a designated corporation) or partnership, as the 
case may be, resident in Canada, or 
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(b) that proportion of shares of the capital stock of a 
designated corporation or an interest in a partnership 
or trust that 


(i) the aggregate value for the year of Canadian eq- 
uity property owned by the designated corporation 
or the partnership or trust, as the case may be, 

is of 


(ii) the aggregate value for the year of all property 
owned by the designated corporation, or partner- 
ship or trust, as the case may be; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘‘Canadian investment fund’’, as at the end of a taxation 
year, in respect of 


(a) a life insurer resident in Canada, means the posi- 
tive amount determined by the formula 


|=x(C-D)|-E 


where 


A is the amount of the insurer’s Canadian reserve lia- 
bilities as at the end of the year, 


B is the amount of the insurer’s total reserve liabili- 
ties as at the end of the year, 


C is the total of 


(i) the aggregate amount of policy loans and 
foreign policy loans of the insurer as at the end 
of the year, and 


(11) the valuation of all property of the insurer as 
at the end of the year each of which is 


(A) an investment property, 
(B) money, or 


(C) a balance (other than a property included 
under (A) or (B)) standing to the insurer’s 
credit as or on account of amounts deposited 
with a corporation authorized to accept de- 
posits or to carry on the business of offering 
to the public its services as a trustee, 


D is the total of 


(i) the aggregate of all amounts each of which is 
an amount outstanding as at the end of the year 
in respect of a debt (other than a debt referred to 
in paragraph (h) of the definition “valuation” in 
this subsection or an amount referred to in sub- 
paragraph (11)) owing by the insurer in respect 
of money borrowed by the insurer (other than 
money used by the insurer for the purpose of 
earning income from a source that is not an in- 
surance business), and 


(ii) the aggregate of all amounts each of which 
is the amount of a cheque outstanding at the end 
of the year drawn on an account of the insurer 
maintained with a corporation authorized to ac- 
cept deposits or to carry on the business of of- 
fering to the public its services as a trustee, and 


E is the aggregate amount of the policy loans of the 
insurer as at the end of the year, and 


(b) a non-resident insurer, means the amount, if any, 
by which the aggregate of amounts each of which is 


(i) a maximum tax actuarial reserve of the insurer 
for the year, 
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(1.1) the maximum amount that the insurer is enti- 
tled to claim under subparagraph 138(3)(a)(ii) of 
the Act for the year, 


(11) the maximum amount that the insurer is entitled 
to deduct under paragraph 20(7)(c) of the Act in 
computing its income for the year determined on 
the assumption that it carried on no other than life 
insurance business other than an accident and sick- 
ness insurance business, 


(ii1) the amount of policy dividends, to the extent 
that such dividends were not included under sub- 
paragraph (i) or (ii), that will, according to the an- 
nual report of the insurer filed with the relevant au- 
thority for the year or, where the insurer was 
throughout the year subject to the supervision of 
the relevant authority but was not required to file 
an annual report with the relevant authority for the 
year, according to its financial statements for the 
year, as at the end of the year, become payable by 
the insurer in the immediately following year under 
its participating life insurance policies, 


(iv) a liability (other than a debt referred to in para- 
graph (h) of the definition “valuation” in this sub- 
section) or a reserve (other than the insurer’s in- 
vestment valuation reserve) as reported by the 
insurer in its annual report for the year to the rele- 
vant authority or, where the insurer was throughout 
the year subject to the supervision of the relevant 
authority but was not required to file an annual re- 
port with the relevant authority for the year, in its 
financial statements for the year, that was incurred 
or provided for in the course of carrying on the in- 
surer’s property and casualty insurance business in 
Canada except to the extent those amounts are al- 
ready included under subparagraph (11), 


(v) a debt (other than a debt referred to in para- 
graph (h) of the definition “valuation” in this sub- 
section) owing by the insurer at that time that was 
incurred in the course of carrying on an insurance 
business (other than a property and casualty insur- 
ance business) in Canada, except to the extent 
those amounts are already included under subpara- 
graph (i), (i.1) or (aii), or 


(vi) the amount that is the greater of 


(A) the amount, if any, by which the aggregate 
of 


(I) the insurer’s surplus funds derived from 
operations computed as at the end of the im- 
mediately preceding taxation year, and 


(Il) the aggregate of amounts in respect of 
which the insurer has made an election 
under subsection 219(4) or (5.2) of the Act, 
each of which is an amount included in the 
aggregate determined in respect of the in- 
surer under subparagraph 219(4)(a)(i.1) of 
the Act at the end of the immediately pre- 
ceding taxation year 


exceeds 


(III) the aggregate of amounts determined in 
respect of the insurer under subparagraphs 
219(4)(a)(ii), (iii), (iv) and (v) of the Act, as 
at the end of the taxation year, and 


(B) the insurer’s attributed surplus for the year, 
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exceeds the aggregate of 


(vii) the aggregate valuation of all non-segregated 
property referred to in paragraph 2400(1)(e) at the 
end of the year in respect of all the insurer’s insur- 
ance businesses carried on in Canada other than 
property that is 

(A) money, or 


(B) a balance standing to the insurer’s credit as 
or on account of amounts deposited with a cor- 
poration authorized to accept deposits or to 
carry on the business of offering to the public 
its services as a trustee, and 


(viii) the aggregate amount of the insurer’s de- 
ferred acquisition expenses in respect of its pro- 
perty and casualty insurance business in Canada re- 
ported by the insurer in its annual report for the 
year to the relevant authority or, where the insurer 
was throughout the year subject to the supervision 
of the relevant authority but was not required to 
file an annual report with the relevant authority for 
the year, in its financial statements for the year; 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 


2405(5) — Mark-to-market rule to be ignored; Reg. 2406 — Reg. 2405 
does not apply as of 1999. 


‘‘Canadian investment fund for the year’, for a taxa- 
tion year in respect of a life insurer resident in Canada 
and a non-resident insurer, means the amount determined 
under section 2412; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘‘Canadian investment property” of an insurer for a tax- 
ation year means an investment property (unless the in- 
surer is a non-resident insurer and it is established by the 
insurer that the investment property is not effectively con- 
nected with its Canadian insurance businesses) that is 


(a) land. or depreciable property situated in Canada 
and, for that purpose, depreciable property of an in- 
surer leased by a person resident in Canada for use in- 
side and outside of Canada shall be deemed to be de- 
preciable property situated in Canada, 


(b) a Canadian equity property, 
(c) a Canadian resource property, 


(d) a mortgage, an agreement of sale or any other form 
of indebtedness in respect of property referred to in 
paragraph (a), 

(e) an amount in Canadian currency standing to the in- 
surer’s credit as or on account of amounts deposited 
with a corporation resident in Canada authorized to ac- 
cept deposits or to carry on the business of offering to 
the public its services as a trustee, 


(f) a bond, debenture or other form of indebtedness 
(other than a property described in paragraph (d) or 
(e)) in Canadian currency issued by 


(i) a person resident in Canada, a Canadian partner- 
ship or a partnership an interest in which is an in- 
vestment property described in paragraph (g), 


(ii) the Government of Canada, 
(iii) the government of a province of Canada, or 


(iv) any other political subdivision of Canada or of 
any province of Canada, or 


(g) a property (to the extent it is not a property de- 
scribed in paragraph (b)) that is 


(i) a share of a designated corporation resident in 
Canada, 
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(ii) an interest in a partnership, or 
(iii) an interest in a trust resident in Canada, 


where not less than 75 per cent of the aggregate value 
for the year of all property of the corporation, partner- 
ship or trust, as the case may be, is in respect of pro- 
perty each of which is property described in 
paragraphs (a) to (f); 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian reserve liabilities’? of an insurer, as at the 
end of a taxation year, means the aggregate amount of the 
insurer’s liabilities and reserves (other than liabilities and 
reserves in respect of amounts payable out of segregated 
funds) in respect of its insurance policies in Canada, as 
determined for the purposes of the relevant authority at 
the end of the year or as would be determined at that time 
if the relevant authority required such a determination; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘designated corporation”, in respect of an insurer, at 
any time in a taxation year, means a corporation in re- 
spect of which the insurer or the insurer and persons or 
partnerships that do not deal at arm’s length with the in- 
surer held, at any time in the year, shares that represented 
30 per cent or more of the common shares of the corpora- 
tion outstanding at that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“equity limit for the year’’, for a taxation year, means 


(a) in respect of a life insurer resident in. Canada, the . 
greater of 


(i) that proportion of the aggregate value for the 
year of all the insurer’s equity property that 


(A) the amount, if any, by which the insurer’s 
mean Canadian reserve liabilities exceed the ag- 
gregate of the insurer’s mean policy loans for 
the year and |/2 of the aggregate of outstanding 
premiums of the insurer in respect of its insur- 
ance businesses in Canada as determined for the 
purposes of the relevant authority at the end of 
the year and the immediately preceding taxation 
year, 
is of 

(B) the.amount, if any, by which the insurer’s 
mean total reserve liabilities exceed the aggre- 
gate of the insurer’s mean policy loans and for- 
eign policy loans for the year and '/2 of the ag- 
gregate of outstanding premiums of the insurer 
in respect of its insurance businesses as deter- 
mined for the purposes of the relevant authority 
at the end of the year and the immediately pre- 
ceding taxation year, and 


(11) 8 per cent of the insurer’s Canadian investment 
fund for the year, 


(b) in respect of a non-resident insurer (other than a 
life insurer), '/4 of the aggregate of 


(i) the amount, if any, by which the insurer’s mean 
Canadian reserve liabilities exceed '/2 of the aggre- 
gate of the amounts of the insurer’s deferred acqui- 
sition expenses and premiums receivable at the end 
of the year and the immediately preceding year to 
the extent that those amounts were included in the 
insurer’s Canadian reserve liabilities for those 
years in respect of the insurer’s business in Canada 
as determined for the purposes of the relevant au- 
thority, and 
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(ii) the insurer’s property and casualty surplus for 
the year, and 


(c) in respect of a non-resident life insurer, the aggre- 
gate of 


(i) the insurer’s life equity limit for flies year, and 
(11) '/44 of the aggregate of 


(A) the amount, if any, by which the insurer’s 
mean Canadian reserve liabilities for the year 
exceed '/2 of the aggregate of the amounts of the 
insurer’s deferred acquisition expenses and pre- 
miums receivable at the end of the year and the 
immediately preceding year in respect of the in- 
surer’s business in Canada as determined for 
the purposes of the relevant authority to the ex- 
tent that those amounts were included in the in- 

_ surer’s Canadian reserve liabilities for those 
years (determined on the assumption that the 
only insurance business carried on in Canada by 
the insurer was a property and casualty insur- 
ance business), and 


(B) the insurer’s property and casualty surplus 
for the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“equity property” means 
(a) a share of the capital stock of, or an income bond, 
income debenture, small business development bond 
or small business bond issued by, a person (other than 


a designated corporation) or partnership, as the case 
may be, or 


(b) that proportion of shares of the capital stock of a 
designated corporation or an interest in a partnership 
or trust that 


(i) the aggregate value for the year of equity pro- 
perty owned by the designated corporation or the 
partnership or trust, as the case may. be, 


is of 
(ii) the aggregate value for the year of all property 
owned by the designated corporation or the part- 
nership or trust, as the case may be; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘foreign policy loan” means an amount advanced at a 
particular time. by an insurer to a policyholder in accor- 
dance with the terms and conditions of a life insurance 
policy, other than a life insurance policy in Canada; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“sross Canadian life investment income” of a life in- 
surer for a taxation year means the amount, if any, by 
which the aggregate of 


(a) the insurer’s gross investment revenue for the year 
to the extent that that revenue is from non-segregated 
property of the insurer used by it in the year in, or held 
by it in the year in the course of, carrying on its life 
insurance business in Canada, 


(b) the amount included in computing the insurer’s in- 
come for the year under paragraph 138(9)(b) of the 
Act, 


(c) the amounts included in computing the insurer’s 
income for the year under paragraphs 138(4)(b) and 
(c) of the Act, 

(d) that portion of the amount included in computing 


the insurer’s income for the year under paragraph 
12(1)(d) of the Act in respect of amounts deducted in 


year, to the exte 
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computing the insurer’s income under paragraph 
20(1)(1) of the Act in the immediately preceding taxa- 
tion year in respect of a Canada security (within the 
meaning assigned by paragraph  138(12)(c) 
[138(12)“Canada security”] of the Act) owned by the 
insurer, 


(e) the amount included in computing the insurer’s 
gains for the year from the disposition of property 
(other than a Canada security or capital property), 


(f) the amount included in computing the insurer’s tax- 
able capital gains for the year from the disposition of 
property, and 


(g) the amount deducted in computing the insurer’s in- 
come for the immediately preceding taxation year 
under paragraph 138(3)(c) of the Act (as it read in its 
application to taxation years commencing before June 
17, 1987 or ending before 1988), 


exceeds the aggregate of 


(h) the amounts deducted in computing the insurer’s 
income for the year under paragraphs 138(3)(b) and 
(d) of the Act, 


(i) the amount deducted in computing the insurer’s in- 
come for the year under paragraph 20(1)(1) of the Act 
in respect of a Canada security (within the meaning 
assigned by paragraph, 138(12)(c) [138(12)“Canada 
security” |] of the Act) owned by the insurer, 


(j) the amount included in computing the insurer’s 
losses for the year from the disposition of property 
(other than a Canada security or capital property), and 


(k) the amount included in computing the insurer’s al- 
lowable capital losses for the year from the disposition 
of property; 


_ Proposed Amendment — Reg. 2405(3)“gross 
Canada| life investment income” : 
_ [temporary] | . 


Sonies Cansdiny life investment income” of a ‘ite i in- 
surer for a taxation eet! means the amount, if any, by © 
which the aggregate of © 


(a) the insurer’s toss investment revenue for the - 
it that the revenue is from Canadian 
business proper ty of the insurer for the year in re- 


spect of the insurer’s life insurance business, 


: ' (b) the amount included i in computing the insurer’s 
income for the ae under Seneeae 138(9)(b) of the 
Ac, | 


ug) (rapaced repeal] 


_ (d) the portion of the amount deducted under para- 
_ graph 20(1)() of the Act in computing the insurer’s 
- income for the preceding taxation year that was in 

respect of Canadian business property of the insurer 
_ for that year in respect of the i insurer’ s life insurance 
_ business, 


(d.1) the total of all amounts ‘sch of which is an 
amount included under section 142.4 of the Act in 
the insurer’s income for the year in respect of a pro- 
perty disposed of by the insurer that was, in the taxa- 
tion year of disposition, a Canadian business pro- 
_ perty of the insurer for that year in respect of the 
insurer’s life insurance business, 


(e) the total of all amounts each of which is the in- 
surer’s gain for the year from the disposition of a Ca- 
nadian business property of the insurer for the year 
in respect of the insurer’s life insurance business, 
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other than a capital property or a property in respect 
of which section 142.4 of the Act applies, and — 


(f) the total of all amounts each of which is the in- 
surer’s taxable capital gain for the year from the dis- 
position of a Canadian business property of the in- 
surer for the year in respect - oF insurer's life 
insurance business, 


(g) [Proposed repeal] 
exceeds the aggregate of 
(h) [Proposed repeal] 


(i) the portion of the amount ‘Ganc cae para- 
graph 20(1)(1) of the Act in computing the insurer’s 
income for the year that is in respect of debt obliga- 
tions that are Canadian business. property of the in- 
_surer for the year in eee of the insurer’ 


surance business, 


(i.1) the total of all amounts sa . whe is an 
amount deductible under section 142.4 of the Act in 
computing the insurer’s income for the year in re- 
“spect of a property disposed of Dy the insurer that 
was, in the taxation year of disposition, a Canadian | 
business property of the insure: or that = in re- 
spect of the insurer’s life insurance business, 


(j) the total of all amounts each of which is eg in- 
-surer’s loss for the year from the disposition of a Ca 
nadian business property of the insurer for the y 
in respect af ~ insurer’ s life: insurance bu in 


of which section 142, 4 of the Hee applies, and 


(k) the total of all amounts each of which is the ii in- : 
surer’s allowable capital loss for the year from the - 
disposition of a Canadian business property | of the 
insurer for the year in respec / 
surance business; — 


Application: The June 1, 1995 draft oe ities held by) finan- 
cial institutions), subsecs. 3(1) to (9), will amend paras. (a), (d), (e), ©, 
(1), G) and (k) of the definition “gross Canadian life investment income” in 
subsec. 2405(3) to read as above, will add paras. _(d.1) and G.1), and 
repeal paras. (c), (g) and (h); para. (a) applicable (see also Re: 
taxation years that end after June 1, 1995, paras. (c), d), (g), 
applicable to taxation years that begin after February 22, 1994, p 
and (e) applicable to dispositions of property that occur after Febru: 
1994 except that in its application to property disposed of in a 
year that ends on or before June 1, 1995, para. © shall be. read as follows: 


(e) the amount included in computing the insurer’s gains for the 
year from the disposition of property (other than capital property or _ 
property in respect of which section 142 » Act applies), 


para. (f) applicable to taxation years that end after October 30, 1994 ¢ ex- 
cept that in its application to property disposed « of ina taxation year that 
ends on or before June 1, 1995, para. (f) shall be read as follows: 


(f) the amount included i in computing ‘the i insurer’ s taxable capital 
gains for the year from the disposition of property (other than an — 
amount included because of subsection 142. 7) of the ‘Act 


paras. (1.1) and @) applicable to dispositions of property that occur. fter 
February 22, 1994 except that in its application to property disposed of in 
a taxation year that ends on or before June 1, 1995, para. (j) shall be tead 
as follows: 


(j) the amount ipoloded 4 in cotaphelne the: insurer's losses for the. 
year from the disposition of property (other than capital property or 
property in respect of which section 142. 4 of the Act applies), 


para. (k) applicable to taxation years that end after October 30, 1994 ex- 
cept that in its application to property disposed of in a taxation year that 
ends on or before June 1, 1995, para. (k) shall be read as follows: 


(k) the amount included in computing the insurer’s allowable capital 
losses for the year from the disposition of property (other than an 
amount included because of subsection 142.5(6)) of the Act); 


Technical Notes: Subsection 2405(3) defines a number of 
expressions used in Part XXIV. 
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The expression “gross Canadian life investment income” is de- 
fined for the purpose of section 2402, which contains rules for 
determining an insurer’s income for a year from carrying on its 
participating life insurance business in Canada. Several amend- 
ments are made to this definition: 


¢ Paragraph (a) is amended to use the newly-defined term “Ca- 

nadian business property”, which is defined in subsection 

2405(3). Gross investment revenue from such property held 
in respect of an insurer’s life insurance business is included 
by paragraph (a) 1 in determining the insurer’ s aes Serta 
life investment income. This ae 
years that end after June 1, 1995. 


Paragraph ©@i is repealed. ‘This: ira SEIU in deter- 
_ mining an insurer’s gross Canadian life investment income, 
_ the amounts included in the insurer’s income by paragraphs 
38(4)(b) and (c) of the Act (profit on disposition of a Can- 
ada security, and amortization of discount on such a secur- 
_ ity). This amendment | consequential on the repeal of 
. paragraphs 138(4)(b) and (c). : 


Paragraphs (dd). and (i), which > deal wwith: Houbiful debt 
_ Cn B are amended as a ee. on me Sy of the 


e Ss 


ae @ 1) clits in an insurer’ S gross Canadian 
_ life investment income the amounts that are included in the 
_ _, s income by fon, ie 4 of the Act i in renee of 


pension ad the ‘Grane of recognition ob gains aad 
losses from the disposition of specified ae SHON, 


: fagre 
graph (e) i is so pene as ve Anadis of property i in tax- 
ation years ending after June 1, 1995, to clarify that it applies 
i to the property of an insurer’ s — life i insurance 
Sin oe 


Ben , AGA includes an insurer’s taxable ne 
gains in its gross Canadian life investment income, is 
amended so that it does not include amounts deemed by sub- 
section | 142. OU) o the Act to be taxable es: aa of the 


ation years oe elie jue | in 1995, to es that, it Se 
only to the property of an insurer’s Canadian life insurance 
business. Similar changes are made to the me in ta etic’ 
(k) for allowable capital losses. _ 


. 


Paragraph (g) is repealed since the provision to whieh it sie 
_ fers— paragraph 138(3)(c) of the Act. Anxesinents re 
serve) — was repealed i in the tax reform of 1987. 


Paragraph (h) i is repealed. This paragraph aga in hee 
mining an insurer’s gross Canadian life investment income 
the amounts deducted under paragraphs 138(3)(b) and (d) of 
the Act (loss on disposition of a Canada security, and amorti- 
- zation of premium on such a security) in computing an in- 
 surer’s income. This amendment is consequential on the re- 
peal of paragraphs 138(3)(b) and (d). 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


e 


‘insurance policy in Canada” 
means, in the case of 


, In respect of an insurer, 


(a) a life insurance policy, a life insurance policy in 
Canada, 
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(b) a fire insurance policy, a policy issued or effected 
upon property situated in Canada, and 


(c) any other class of insurance policy, a policy where 
the risks covered by the policy were ordinarily within 
Canada at the time the policy was issued or effected; 


Reg. 
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(v) the gross investment revenue for the year from 
the investment property referred to in subparagraph 
(iv) (other than gross investment revenue from per- 
sons with whom the corporation, partnership or 
trust, as the case may be, did not deal at arm’s 
length) is not less than 90 per cent of the gross rev- 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. ; ; 
: F shone enue for the year of the corporation, partnership or 
“investment property” of an insurer for a taxation year trust, as the case may be, 


means non-segregated property that is assuming for the purposes of subparagraphs (iv) and 


(a) property acquired by the insurer for the purpose of 
earming gross investment revenue, other than property 
that is 


(1) property, a portion of which is investment pro- 
perty pursuant to paragraph (b) or (c), 
(ii) a share of a designated corporation, 
(i11) a debt owing to the insurer by a designated 
corporation, 
(iv) an interest in a partnership, or 
_ (v) an interest in a trust, 
(b) the portion, if any, of property of the insurer (other 
than property a portion of which is investment pro- 
perty pursuant to paragraph (c)) that is 
(i) land, 
(11) depreciable property, or 
(111) property that would have been depreciable 
property if it had been situated in Canada and used 


in the year in, or held in the year in the course of, 
carrying on an insurance business in Canada, 


that 


(iv) the use made of the property in the year for the 
purpose of earning gross investment revenue 
therefrom 


is of 
(v) the whole use ‘made of the property in the year, 


(c) the portion, if any, of property of the insurer that is 
not used in the year for the purpose of earning gross 
investment revenue that is 


(i) land, 

(ii) depreciable property, or 

(iii) property that would be depreciable property if 
it had been situated in Canada and used in the year 


in, or held in the year in the course of, carrying on 
an insurance business in Canada, 


to the extent that the property is held for resale or de- 
velopment or is expected to be used in a subsequent 
taxation year for the purpose of earning gross invest- 
ment revenue, or 


(d) property of the insurer that is 


(i) a share of, or a debt owing to the insurer by a 
designated corporation other than a corporation 
that carries on a business of insurance, banking or 
offering its services to the public as a trustee or 
whose principal business is the making of loans, 


(ii) an interest in a partnership, or 
(iil) an interest in a trust, 

if 
(iv) the aggregate value for the year of all invest- 
ment property of the corporation, partnership or 
trust, as the case may be, is not less than 75 per 


cent of the aggregate value for the year of all its 
property, and 


(v) that the definition “gross investment revenue” in 
paragraph 138(12)(e) [138(12)“gross investment reve- 
nue’’] of the Act and this definition apply to a corpora- 
tion, partnership or trust, referred to in those subpara- 
graphs, as though the corporation, partnership or trust, 
as the case may be, were an insurer; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“‘life equity limit” of a non-resident life insurer for a tax- 
ation year means 


(a) where the insurer makes an election in respect of 
its life surplus factor for the year in the manner de- 
scribed in subsection 2401(1), the amount that would 

_ have been the insurer’s equity limit for the year if the 
insurer had been a life insurer resident in Canada reg- 
istered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in 
Canada and it had carried on no other than life insur- 
ance business other than an accident and sickness in- 
surance business, 


(b) where the insurer does not make an election re- 
ferred to in paragraph (a) in respect of the year, but 


(1) has made such an election in respect of one of 
the four immediately preceding taxation years, and 


(i1) the insurer’s life surplus factor for the year is 
not determined pursuant to paragraph (c) of the 
definition “life surplus factor” in this subsection, 


the amount that would have been the insurer’s equity 
limit for the year if the insurer had been a life insurer 
resident in Canada registered under the Canadian and 
British Insurance Companies Act to carry on an insur- 
ance business in Canada and it had carried on no other 
than life insurance business other than an accident and 
sickness insurance business, using the amount, in re- 
spect of the most recent taxation year for which such 
an election was made, determined under subparagraph 
(a)() of the definition, in this subsection, “equity limit 
for the year”, 


(c) in any other case, 8 per cent of the amount of the 
insurer’s Canadian investment fund for the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘life surplus factor” of a non-resident life insurer for a 
taxation year means 


(a) subject to subsection 2401(2), where the insurer 
elects in respect of the year in the manner described in 
subsection 2401(1), the proportion (expressed as a per- 
centage) that 


(1) the amount, if any, by which 


(A) the amount that would have been the in- 
surer’s Canadian investment fund for the year if 
the insurer had been a life insurer resident in 
Canada registered under the Canadian and Brit- 
ish Insurance Companies Act to carry on an in- 
surance business in Canada and it had carried 
on no other than life insurance business other 
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than. an accident and _ sickness insurance 
business 

exceeds 
(B) the amount, if any, by which '/2 of the ag- 
gregate of 


(1) the aggregate of the amounts described in 
subparagraphs (b)(i), (i.1), (ii), (i11) and (v) 
of the definition “Canadian investment 
fund” in this subsection in respect of a non- 
resident insurer, as at the end of the year, 
and 


(II) the aggregate of those amounts as at the 
end of the immediately preceding taxation 
year, 


exceeds the aggregate value for the year of all 
the insurer’s non-segregated property referred 
to in paragraph 2400(1)(e) in respect of all the 
insurer’s insurance businesses (other than its 
property and casualty insurance business) car- 
ried on in Canada, other than property that is 
(111) money, or 
(IV) a balance standing to the insurer’s 
credit as or on account of amounts deposited 
with a corporation authorized to accept de- 


posits or to carry on the business of offering 
to the public its services as a trustee 


is of 
(ii) the amount determined under clause (i)(B), 
(b) where the insurer does not make an election re- 
ferred to in paragraph (a) in respect of the year, but 
(1) has made such an election in respect of one of 
the four immediately preceding taxation years, and 


(11) has not, since making the most recent election 
referred to in subparagraph (i), selected pursuant to 
this paragraph the percentage referred to in para- 
graph (c) as its life surplus factor for a year prior to 
the taxation year, 


the percentage, as shall be selected by the insurer, that 

is the percentage 
(111) determined under paragraph (a) in respect of 
the most recent taxation year for which the insurer 
made an election, or 
(iv) referred to in paragraph (c), and 

(c) in any other case, 10 per cent; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘‘mean amount on deposit” with an insurer for a taxation 
year in respect of life insurance policies means '/2 of the 
aggregate of 
(a) all amounts on deposit with the insurer as at the 
end of the year in respect of those policies, and 
(b) all amounts on deposit with the insurer as at the 
end of the immediately preceding taxation year in re- 
spect of those policies; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“mean Canadian reserve liabilities” of an insurer for a 
taxation year means '/2 of the aggregate of 


(a) the insurer’s Canadian reserve liabilities as at the 

end of the year, and 

(b) the insurer’s Canadian reserve liabilities as at the 

end of the immediately preceding taxation year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


Income Tax Regulations 


“mean maximum tax actuarial reserve’’, in respect of a 
particular class of life insurance policies of an insurer for 
a taxation year, means '/2 of the aggregate of 


(a) the insurer’s maximum tax actuarial reserve for 
that class of policies for the year, and 


(b) the insurer’s maximum tax actuarial reserve for 
that class of policies for the immediately preceding 
taxation year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘mean policy loans’, of an insurer for a taxation year, 
means '/2 of the aggregate of 


(a) the insurer’s policy loans as at the end of the year, 
and . 
(b) the insurer’s policy loans as at the end of the im- 
mediately preceding taxation year; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘mean policy loans and foreign policy loans”, of an in- 
surer for a taxation year, means '/2 of the aggregate of 


(a) the insurer’s policy loans and foreign policy loans 
as at the end of the year, and 


(b) the insurer’s policy loans and foreign policy loans 
as at the end of the immediately preceding taxation 
year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“‘mean total reserve liabilities” of an insurer for a taxa- 
tion year means '/ of the aggregate of 


(a) the insurer’s total reserve liabilities as at the end of 
the year, and 


(b) the insurer’s total reserve liabilities as at the end of 
the immediately preceding taxation year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
‘property and casualty surplus” of an insurer for a tax- 
ation year means the aggregate of 

(a) 15 per cent of '/ of the aggregate of 


(i) the insurer’s unearned premium reserve as at the 
end of the year, and 


(ii) the insurer’s unearned. premium reserve as at 
the end of the immediately preceding taxation year, 


as reported to the relevant authority in respect of its 
property and casualty insurance business, 


(b) 15 per cent of '/ of the aggregate of 


(1) the insurer’s provision for unpaid claims and ad- 
justment expenses as at the end of the year, and 


(ii) the insurer’s provision for unpaid claims and 
adjustment expenses as at the end of the immedi- 
ately preceding taxation year, 


as reported to the relevant authority in respect of its 
property and casualty insurance business, and 


(c) 'h of the aggregate of 


_ (1) the insurer’s investment valuation reserve as at 
the end of the year, and 
(ii) the insurer’s investment valuation reserve as at 
the end of the immediately preceding taxation year, 
as reported to the relevant authority in respect of its 
property and casualty insurance business; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘property of the insurer in the course of develop- 
ment’ — [Revoked] 
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‘relevant authority” means 


(a) the Superintendent of Financial Institutions, if the 
insurer is required by law to report to the Superinten- 
dent of Financial Institutions, or 


(b) in any other case, the Superintendent of Insurance 
or other similar officer or authority of the province 
under whose laws the insurer is incorporated; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“total reserve liabilities’? of an insurer, as at the end of a 
taxation year, means the aggregate amount of the in- 
surer’s liabilities and reserves (other than liabilities and 
reserves in respect of amounts payable out of segregated 
funds) in respect of all its insurance policies, as deter- 
mined for the purposes of the relevant authority at the end 
of the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“‘valuation’”’, in respect of a property of an insurer, desig- — 


nated corporation, partnership or trust (in this definition 
referred to as an “owner’’) at a particular time, means, in 
the case of 


(a) land, the cost thereof to the owner, 


(b) depreciable property of a prescribed class (other 
than a property referred to in paragraph (f)), the pro- 
portion of the owner’s undepreciated capital cost at 
that time of property of the class that 


(i) the owner’s capital cost of the property 

is of 
(i1) the owner’s capital cost of all property of the 
class, 


(c) property that would have been depreciable pro- | 


perty of a prescribed class if it had been situated in 
Canada and used in the year in, or held in the year in 
the course of, carrying on an insurance business in 
Canada, the amount, if any, by which 


(1) the owner’s capital cost of the property 
exceeds 


(ii) the amount that would have been the total de- 
preciation allowed to the owner before the particu- 
lar time in respect of the property if it had been the 
owner’s only depreciable property of the class and 
the owner had claimed the maximum amount al- 
lowable under paragraph 20(1)(a) of the Act in re- 
spect of property of that class for each year in 
which the owner owned the property, 


(d) a share of a corporation (other than a designated 
corporation), the cost thereof to the owner, 


(e) a bond, debenture, mortgage, hypothec or agree- 
ment of sale (other than a property referred to in para- 
graph (f)), the book value thereof in the accounts of 
the owner as determined for the purposes of the rele- 
vant authority or that would have been so determined 
if the owner had been a life insurer resident in Canada 
and registered under the Canadian and British Insur- 
ance Companies Act to carry on an insurance business 
in Canada, 


(e.1) a balance standing to the owner’s credit as or on 
account of amounts deposited with a corporation au- 
thorized to accept deposits or to carry on the business 
of offering to the public its services as a trustee, the 
amount thereof, 


(f) a property acquired and disposed of in a taxation 
year, the cost thereof to the owner, and 


Reg. 
S. 2405(3) 


(g) a property (other than a property referred to in any 
of paragraphs (a) to (f)), the maximum value of the 
property as determined for the purposes of the relevant 
authority or that would have been so determined if the 
owner had been a life insurer resident in Canada and 
registered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in 
Canada, 


minus 


(h) in respect of a particular property referred to in any 
of paragraphs (a) to (g), the amount of any debt that 
was incurred or assumed by the owner to acquire that 
particular property and that was owing by the owner at 
that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘“‘value for the year’’, in respect of a property of an in- 
surer, designated corporation, partnership or trust (in this 
definition referred to as an ““owner’) for a taxation year, 
means, in the case of 


(a) a property that is a mortgage, a hypothec, an agree- 
ment of sale or an investment property that is a bal- 
ance standing to the insurer’s credit as or on account 
of amounts deposited with a corporation authorized to 
accept deposits or to carry on the business of offering 
to the public its services as a trustee, the amount, if 
any, by which 


(1) the amount obtained when the gross investment 
revenue for the year from the property is divided 
by the average rate of interest earned by the owner 
(expressed as an annual rate) on the amortized cost 
of the property during the year if that rate of inter- 
est were expressed as a fraction 


exceeds 


(11) the amount obtained when the interest paid or 
payable for the year on a debt incurred for the pur- 
poses of acquiring the property is divided by the 
average rate of interest paid or payable by the 
owner (expressed as an annual rate) on the debt for 
the year 1f that rate of interest were expressed as a 
fraction, 

(b) a property (other than a property referred to in par- 

agraph (a)) that was not owned by the owner through- 

out the year, the proportion of 


(i) the valuation of the property as at the end of the 
immediately preceding taxation year, where the 
property was owned by the owner at that'time, and 


(11) the valuation of the property, where it was ac- 
quired by the owner during the year, 
that 
(111) the number of days that the property may rea- 
sonably be considered to have been owned by the 
owner during the taxation year 
is of 
(iv) the number of days in the taxation year, and 
(c) a property (other than a property referred to in par- 
agraph (a) or (b)), '2 of the aggregate of 
(i) the valuation of the property as at the end of the 
year, and 
(11) the valuation of the property as at the end of the 
immediately preceding taxation year. 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


Related Provisions [Reg. 2405(3)]: Reg. 2405(5) — Mark-to-market 
rule to be ignored. 
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History: Para. (d) of the definition “Canadian investment property” in 
subsec. 2405(3) amended by P.C. 1994-1817, para. 62(e), November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Para, (g) of “gross Canadian life investment income” amended by P.C. 
1992-2335, Sch. II, s. 5, November 19, 1992, Canada Gazette, Part I, 
December 16, 1992, applicable to taxation years beginning after June 17, 
1987 and ending after 1987. 


“Canadian equity property”, “Canadian investment fund”, “Canadian in- 
vestment fund for the year”, “Canadian reserve liabilities”, “designated 
corporation”, “equity limit for the year”, “equity property”, “gross Cana- 


99 66 


dian life investment income”, “investment property”, 
“life surplus factor’, “relevant authority”, “valuation”, 

amended; “Canadian investment property”, “foreign ‘patigg loan’, “mean 
policy loans”, “mean policy loans and foreign policy loans” added; and 
“property of the insurer in the course of development” revoked, by P.C. 
1990-2002, s. 8, September 20, 1990, Canada Gazette, Part Il, October 10, 
1990, applicable in respect of taxation years beginning after June 17, 1987 
and ending after 1987, except that 


life equity limit’, 
value for the year” 
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(a) the amendments to “Canadian reserve liabilities” and to subparas. 
(b)(ii1), (iv) and (viii) of “Canadian investment fund” are applicable in 
respect of 1987 et seq. 


“Canadian investment fund” in respect of a life insurer resident in Canada 
and “Canadian investment fund” in respect of a non-resident insurer sub- 
stituted by P.C. 1981-2121, s. 2, July 29, 1981, Canada Gazette, Part I, 
August 12, 1981, effective December 12, 1979. 


That portion of “life equity limit” preceding para. (c) and following sub- 
para. (b)(ii) substituted by P.C. 1980-2081, s. 6, July 31, 1980, Canada 
Gazette, Part II, August 13, 1980, effective in respect of 1978 et seq. 


“Equity limit for the year”, subpara. (a)(ii) corrected by Canada Gazette, 
Part II, July 23, 1980, errata. 
“Equity limit for the year” substituted, “mean total reserve liabilities” ad- 


ded by P.C. 1980-1484, s. 4, June 5, 1980, Canada Gazette, Part II, June 
25, 1980, effective for 1978 et seq. 


“Gross Canadian life investment income”, preceding para. (a) and “invest- 
ment property”, para. (d) and “valuation” corrected by Canada Gazette, 
Part II, October 24, 1979, errata. 


(4) For the purposes of the definition in subsection (3), 
“Canadian investment fund” in respect of a life insurer 
resident in Canada, notwithstanding the definitions “Ca- 
nadian reserve liabilities” and “‘total reserve liabilities” in 
that subsection, the insurer shall determine its liabilities 
and reserves in respect of its insurance policies outside 
Canada in a manner consistent with that used in determin- 
ing its liabilities and reserves in respect of its insurance 
policies in Canada. 


Related Provisions: Reg. 2406 — se 2405 does not apply as of 1999. 


Proposed Addition — Reg. oe) 
_ [temporary] 


(5) Par the purposes of subsection (3), the. cost of a pro- 
perty shall be determined without sea to sipeectiOn / 
142.5(2) of the Act. 


Related Provisions: Reg. 2406 — ee 2405 does not ee as of 
1999. 


Application: The Tur une 1, 1995 draft Des (securities. held by fi- 
nancial institutions), subsec. 311), will add subsec. 2405(5), applicable 
to taxation years that end after October 30, 1994. Reg. 2405 no oe 


applies as of 1999; see Reg. 2406. 


Technical Notes: New subsection 2405(5) contains a rule for 
the purposes of the definitions in subsection 2405(3). It pro- 
vides that the cost of property is to be determined without re- 
gard to the mark-to-market requirement in subsection 142.5(2) 
of the Act. Thus, the cost of mark-to-market property will not 
change each year for the purpose of the definitions in subsec- 
tion 2405(3). This rule is relevant for determining the “valua- 
tion” of shares, and hence the “value for the year” of shares. As 
a consequence of this rule, the original cost of shares to an in- 
surer will generally be used in measuring the Canadian invest- 
ment fund, designating property, and determining any addi- 
tional investment revenue prescribed by section 2411. 
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Definitions [Reg. 2405]: “allowable capital loss’ — ITA 38(b), 248(1); 
“amortized cost”, “amount?—ITA 248(1); “arm’s length’ —ITA 
251(1); “attributed surplus for the year” — Reg. 2405(3); “business” — 
ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “Canada se- 
“Canadian business property”, “Canadian equity 
property” — Reg. 2400(1), 2405(3); “Canadian investment fund for the 
year” — Reg. 2405(3); “Canadian partnership” — ITA 102, 248(1); “Ca- 
nadian reserve liabilities’ — Reg. 2400(1), 2405(3); “Canadian resource 
property” —ITA 66(15), 248(1); “capital property” —ITA 54, 248(1); 
“common share” — ITA 248(1); “corporation” — ITA 248(1), Interpreta- 
tion Act 35(1); “depreciable property” — ITA 13(21), 248(1); “designated 
corporation” — Reg. 2405(3); “dividend” — ITA 248(1); “equity limit for 
the year” — Reg. 2405(3); “equity property”, “foreign policy loan’ — 
Reg. 2400(1), 2405(3); “gross investment revenue” — ITA 138(12), Reg. 
e405); “gross revenue’ — ITA 248(1); “immediately preceding taxation 
year” — Reg. a XY), (4); “income bond”, “income debenture’, “insur- 
ance policy”, “insurer’—ITA 248(1); “investment property” — Reg. 
2400(1), 2405(3), 2406; “life equity limit” — Reg. 2405(3); “life insur- 
; “life insurance policy”, “life insurance pol- 
icy in Canada” —ITA 138(12), Reg. 2405(1); “life insurer” — ITA 
248(1); “life surplus factor” — Reg. 2405(3); “maximum tax actuarial re- 
serve’ — ITA 138(12), Reg. 2405(1); “mean Canadian reserve liabilities”, 
“mean policy loans” — Reg. 2400(1), 2405(3); “mean policy loans and 
foreign policy loans”, “mean total reserve liabilities” — Reg. 2405(3); 
“non-resident” — ITA 248(1); “non-segregated property” — ITA 138(12), 
Reg. 2405(1); “officer” —ITA 248(1); “other than life insurance busi- 
2400(2); “outstanding premiums” —Reg. | 2400(1); 
“owner” — Reg. 2405(3); “participating life insurance policy” —ITA 
138(12), Reg. 2405(1); “person” — ITA. 248(1); “policy loan” — ITA 
138(12), Reg. 2405(1); “prescribed”, “property” — ITA 248(1); “property 
and casualty surplus” — Reg. 2400(1), 2405(3); “province” — Interpreta- 
tion Act 35(1); “relevant authority” — Reg. 2405(3); “resident in Can- 
ada” —ITA 250; “segregated fund’ —ITA 138.1(1), Reg. 2400(1), 
2405(1); “share’ —ITA 248(1); “small business bond” —ITA 15.2(3), 
248(1); “small business development bond” — ITA 15.1(3), 248(1); “sur- 
plus funds oice from operations” — ITA 138(12), Reg. 2405(1); “taxa- 
ble capital gain” — ITA 38(a), 248(1); “taxation year’ — ITA 249; “total 
depreciation” —ITA 13(21), Reg. 2405(1); “total reserve liabilities” — 
Reg. 2405(3); “trust” —ITA 104(1), 248(1), (3); “undepreciated capital 
cost’? —ITA 13(21), 248(1); “valuation” “value” — 
Reg. 2400(1); “value for the year” — Reg. 2405(3). 


2406. [No application since 1999] — Sections 2404 
and 2405 do not apply to the 1999 and ate taxa- 
tion years. 

History: S. 2406 substituted by P.C. 2000-1714, November 30, 2000, 
Canada Gazette, Part I, December 20, 2000, s. 4, applicable to 1999 et 
seq. 

Definitions [Reg. 2406]: “insurance property” — Reg. 2400(1), 2406; 
“insurer” — ITA 248(1); “investment property” — Reg. 2400(1), 2405(3), 
2406; “policy loan” —ITA 138(12), Reg. 2405(1). 


2407. 1977 excess policy dividend deduction — 
For the purposes of paragraph 138(3.1)(b) of the Act, a 
life insurer’s 1977 excess policy dividend is hereby pre- 
scribed to be the amount that is the lesser of 

(a) the amount, if any, by which 


(i) the amount. determined under clause 
138(3)(a)(iu1)(A) of the Act for the insurer’s 1977 
taxation year (determined without reference to par- 
agraph 138(3.1)(b) of the Act), 


exceeds 


(ii) the amount determined under clause 
138(3)(a)(ii1)(B) of the Act for the insurer’s 1977 
taxation year; and 


(b) the amount, if any, by which 


(1) the insurer’s maximum tax actuarial reserve for 
its participating life insurance policies in Canada 
for its 1977 taxation year, 


exceeds the aggregate of 


(11) the amount that would have been the insurer’s 
maximum tax actuarial reserve for its participating 


2020 


Part XXIV — Insurers 


life insurance policies in Canada for its 1977 taxa- 
tion year if that reserve had been determined on the 
basis of the rules applicable to its 1978 taxation 
year, | 


(ili) the aggregate of all amounts payable to the in- 
surer in respect of policy loans outstanding at the 
end of its 1977 taxation year in respect of partici- 
pating life insurance policies in Canada, and 


(iv) the amount, if any, by which 


(A) the insurer’s maximum tax actuarial reserve 
for its participating life insurance policies in 
Canada for its 1968 taxation year, 


exceeds the aggregate of 


(B) the amount that would have been the in- 
surer’s maximum tax actuarial reserve for its 
participating life insurance policies in Canada 
for its 1968 taxation year if that reserve had 
been determined on the basis of the rules appli- 
cable to its 1978 taxation year, and 


(C) the aggregate of all amounts payable to the 

insurer in respect of policy loans outstanding at 

the end of its 1968 taxation year in respect of 

participating life insurance policies in Canada. 
Definitions [Reg. 2407]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “dividend”, “insurer”, “life insurer” — ITA 
248(1); “maximum tax actuarial reserve’, “participating life insurance pol- 
icy’, “policy loan” —ITA 138(12), Reg. 2405(1); “prescribed” — ITA 
248(1); “taxation year” —ITA 249. 


2408. 1977 carryforward deduction — For the pur- 
poses of subparagraph 138(4.2)(a)(iv) of the Act, a life 
insurer’s 1977 carryforward deduction is hereby pre- 
scribed to be the amount, if any, by which 


(a) the aggregate of 


(1) the aggregate of amounts, each of which is an 
amount determined under paragraph 13(23)(b) of 
the Act in respect of property of a prescribed class 
of the insurer, 


(11) the aggregate of amounts each of which is a 
non-capital loss of the insurer for a taxation year 
ending after 1972 and before 1978 that would have 
been deductible by the insurer in computing its tax- 
able income for a taxation year ending after 1977 if 
the Act were read without reference to subsection 
ITIti 2) thereol, 


(iii), the amount prescribed by. section 2407 to be 
the insurer's 1977 excess. policy dividend 
deduction, 


(iv) the amount determined under subparagraph 
138(4.2)(b)(ii) of the Act in respect of the insurer, 


(v) the amount determined under subparagraph 
138(4.2)(c)(i1) of the Act in respect of the insurer, 


(vi) the amount, if any, by which 
(A) the aggregate of the insurer’s maximum tax 
actuarial reserves for its 1977 taxation year, 
exceeds 


(B) the aggregate of the amounts deducted by 
the insurer for its 1977 taxation year under sub- 
paragraph 138(3)(a)(1) of the Act, and 


(vii) the amount, if any, by which 


(A) the maximum amount deductible by the in- 
surer for its 1977 taxation year under subpara- 
graph 138(3)(a)(ii) of the Act, 
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exceeds 


(B) the amount deducted by the insurer for its 
1977 taxation year under subparagraph 
138(3)(a)(ii) of the Act, 


exceeds 
(b) the amount, if any, by which the aggregate of 
(1) the lesser of 
(A) the insurer’s accumulated 1968 deficit, and 


(B) the amount, if any, determined under sub- 
paragraph (vi), 


(ii) the aggregate of the insurer’s maximum tax ac- 
tuarial reserves for its 1977 taxation year, other 
than reserves or any portions thereof in respect of 
segregated fund policies, and 


(iii) the maximum amount deductible by the in- 
surer for its 1977 taxation year under subparagraph 
138(3)(a)(Gii) of the Act, 


exceeds the aggregate of 


(iv) the aggregate of the amounts that would have 
been the insurer’s maximum tax actuarial reserves 
for its 1977 taxation year if those reserves had been 
determined on the basis of the rules applicable to 
its 1978 taxation year, 


(v) the aggregate of all amounts payable to the in- 
surer in respect of policy loans outstanding at the 
end of its 1977 taxation year, and 


(vi) the amount, if any, by which 


(A) the aggregate of the insurer’s maximum tax 
actuarial reserves for its 1968 taxation year, 
other than reserves or any portions thereof in re- 
spect of segregated fund policies, 


exceeds the aggregate of 


(B) the aggregate of the amounts that would 
have been the insurer’s maximum tax actuarial 
reserves for its 1968 taxation year if those 
reserves had been determined on the basis of 
the rules applicable to its 1978 taxation year, 
and 


(C) the aggregate of all amounts payable to the 
insurer in respect of policy loans outstanding at 
the end of its 1968 taxation year. 


History: All that portion of s. 2408 preceding para. (a) substituted by P.C. 
1980-540, February 20, 1980, Canada Gazette, Part Il, March 12, 1980, 
effective in respect of 1978 et seq. 


Definitions [Reg. 2408]: “accumulated 1968 deficit” — ITA 138(12), 
Reg. 2405(1); “amount”, “dividend”, “insurer”, “life insurer’ — ITA 
248(1); “maximum tax actuarial reserve” — ITA 138(12), Reg. 2405(1); 
“non-capital loss” — ITA 111(8), 248(1); “policy loan” —ITA 138(12), 
Reg. 2405(1); “prescribed”, “property” — ITA 248(1); “segregated fund 
policies’ —ITA 138.1(1), Reg. 2405(1); “taxable income” — ITA 
248(1); “taxation year” — ITA 249. 


2409. Transitional — (1) For the purposes of this Part, 
except as expressly otherwise provided therein, where the 
expression “immediately preceding taxation year” refers 
to an insurer’s 1977 taxation year, this Part shall be read 
as though the definitions therein applied to the insurer’s 
1977 taxation year. 


(2) For the purposes of applying the provisions of para- 
graph 2400(1)(c) in respect of the 1978 taxation year of 
an insurer that was subject to the provisions of subsection 
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138(9) of the Act in respect of its 1977 taxation year, the 
following rules apply: 
(a) this Part shall be read as though the definitions 
therein applied to the insurer’s 1977 taxation year; 


(b) such portion of the insurer’s Canadian equity pro- 
perty owned by it at the end of its 1977 taxation year 
as is designated by the insurer in respect of a particular 
insurance business, in its return of income required by 
subsection 150(1) of the Act to be filed for the 1978 
taxation year, shall be deemed to be investment pro- 
perty of the prior year in respect of the particular in- 
surance business, but the aggregate valuation as at the 
end of the insurer’s 1977 taxation year of the Cana- 
dian equity property so designated in respect of all its 
insurance businesses carried on in Canada shall not 
exceed 


(i) in the case of a life insurer resident in Canada, 
or a non-resident life insurer that has made the 
election referred to in subsection 2401(1) in respect 
of its 1978 taxation year, that proportion of 


(A) the insurer’s Canadian investment fund as 
at the end of its 1977 taxation year (determined 
on the basis of the rules applicable to its 1978 
taxation year), 


that 


(B) the aggregate valuation of the insurer’s eq- 
uity property as at the end of the insurer’s 1977 
taxation year 


is of 
(C) the aggregate valuation of the insurer’s in- 


vestment property as at the end of the insurer’s 
1977 taxation year, 


(ii) in the case of a non-resident life insurer, other 
than an insurer referred to in subparagraph (4), 
eight per cent of its Canadian investment fund as at 
the end of its 1977 taxation year (determined on 
the basis of the rules applicable to its 1978 taxation 
year), and 


(111): in any other case, 25 per cent of the insurer’s 
Canadian investment fund as at the end of its 1977 
taxation year (determined on the’ basis of the rules 
applicable to its 1978 taxation year); 


(c) where the insurer made_an election under subsec- 
tion 138(9) of the Act in respect of its 1977 taxation 
year, investment property (other than a Canadian eq- 
uity property) owned by the insurer at the end of its 
1977 taxation year that was designated in respect of a 
particular insurance business by the insurer in its re- 
turn of income for the 1977 taxation year pursuant. to 
paragraph 138(12)(1) of the Act as it read in its appli- 
cation to that year shall be deemed to be insurance 
property of the particular insurance business in the 
1977 taxation year; 


(d) where the insurer did not make the election re- 
ferred to in paragraph (c) and carried on only one in- 
surance business in Canada in its 1977 taxation year, 
investment property (other than a Canadian equity 
property) owned by the insurer at the end of its 1977 
taxation year that is a specified Canadian asset of the 
insurer within the meaning of subsection 2405(1) as it 
read in its application to the 1977 taxation year shall 
be deemed to be insurance property of that insurance 
business in the 1977 taxation year; and 


(e) where the insurer did not make the election re- 
ferred to in paragraph (c) and carried on an other than 
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life insurance business in Canada and a life insurance 
business in Canada in its 1977 taxation year, invest- 
ment property (other than a Canadian equity property) 
owned by the insurer at the end of its 1977 taxation 
year each of which is a specified Canadian asset of the 
insurer, within the meaning of subsection 2405(1) as it 
read in its application to the 1977 taxation year, in re- 
spect of which the aggregate value for the year in re- 
spect of the insurer’s 1978 taxation year is equal to the 
amount, if any, by which 


(i) the insurer’s mean Canadian reserve liabilities 
for its 1978 taxation year in respect of its other 
than life insurance business 


exceeds 


(ii) the aggregate value for the year in respect of 
the insurer’s 1978 taxation year of its imsurance 
property of its other than life insurance business as 
determined for the purposes of clause 
~ 2400(1)(c)a1)(C), ; 

shall be deemed to be insurance property of the other 
than life insurance business in the 1977 taxation year 
and any other such investment property that is a speci- 
fied Canadian asset of the insurer shall be deemed to 
be insurance property of the life insurance business in 

the 1977 taxation year. 
History: Paras. 2409(2)(c) substituted, (d), (e) added, by P.C. 1980-1484, 


s. 5, June 5, 1980, Canada Gazette, Part Il; June 25, 1980, effective for 
1978. 


(3) For the purposes of applying the provisions of section 
2402 in respect of the 1978 taxation year of a life insurer, 
the following rules apply: 


(a) for the purposes of subparagraphs 2402(a)(i) and 
(b)(ii), the insurer’s maximum tax actuarial reserve for 
its 1977 taxation year in respect of participating life 
insurance policies in Canada shall be deemed to be the 
amount referred to in subparagraph 2407(b)(i1); 


(b) for the purposes of clause 2402(a)(i1)(A), the in- 
surer’s maximum tax actuarial reserve for its 1977 tax- 
ation year in respect of a class of life insurance poli- 
cies in Canada shall be deemed to have been 
determined on the basis of the rules applicable to its 
1978 taxation year; and 


(c) for the purposes of subparagraph 2402(b)(i), the 
amount deducted by the insurer under subparagraph 
138(3)(a)Qv) of the Act in computing its income for 
the 1977 taxation year shall be deemed to be the 
amount that is the aggregate determined under para- 
graph 138(4.2)(b) of the Act in respect of the insurer. 


(4) Except. as expressly otherwise provided in this Part, 
where the expression “immediately preceding taxation 
year” occurs in a provision of this Part (other than section 
2402) and refers to the insurer’s 1987 taxation year, the 
provision shall be read as though the definitions in this 
Part applied to the insurer’s 1987 taxation year. 

History: Subsec. 2409(4) added by P.C. 1990-2002, s. 9, September 20, 
1990, Canada Gazette, Part I, October 10, 1990, applicable in respect of 
taxation years beginning after June 17, 1987 and ending after 1987. 
Definitions [Reg. 2409]: “amount”, “business” —ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “Canadian equity property” — 
Reg. 2400(1), 2405(3); “Canadian investment fund’ — Reg. 2400(1), 
2405(3), (4); “Canadian reserve liabilities”, “equity property” — Reg. 
2400(1), 2405(3); “insurance property” — Reg. 2400(1), 2406; “in- 
surer’ —ITA 248(1); “investment property” — Reg. 2400(1), 2405(3), 
2406; “life insurance business” — ITA 248(1); “life insurance policy” — 
ITA 138(12), Reg. 2405(1); “life insurer” — ITA 248(1); “maximum tax 
actuarial reserve” — ITA 138(12), Reg. 2405(1); “mean Canadian reserve 
liabilities’ — Reg. 2400(1), 2405(3); “non-resident? —-ITA 248(1); 
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“other than life insurance business” — Reg. 2400(2); “participating life in- 
surance policy” — ITA 138(12), Reg. 2405(1); “particular insurance busi- 
ness’ — Reg. 2400(1); “property” — ITA 248(1); “resident in Canada’? — 
ITA 250; “taxation year” —ITA 249; “valuation”, “value for the year” — 
Reg. 2405(3). 


2410. Prescribed amount — For the purpose of sub- 
section 138(4.4) of the Act, the amount prescribed in re- 
spect of an insurer’s cost or capital cost, as the case may 
be, of a property for a period in a taxation year is the 
amount determined by the formula 


[(A x B) x C/365] — 
where 


A is the average annual rate of interest determined by 
reference to rates of interest prescribed in section 4301 
for the months or portion thereof in the period; 


Bis the amount, if any, by which, the average cost or 
average capital cost, as the case may. be, of the pro- 
perty for the period exceeds the average amount of 
debt relating to the acquisition of the property out- 
standing during the period that bears a fair market in- 
terest rate and, for this purpose, 


(a) the average cost or average capital cost, as the 
case may be, of a property is the total of 


(1) the aggregate of all amounts each of which is 
the cost or capital cost, as the case may be, if 
any, immediately before the beginning of the 
period in respect of the property, and 


(11) the aggregate of all amounts each of which 
is the proportion of any expenditure incurred on 
any day in the period in respect of the cost or 
capital cost, as the case may be, of the property 
that 
(A) the number of days from that day, to the 
end of the period 
is of 
(B) the number of days in the period, and 
(b) the average amount of debt relating to the ac- 
quisition of a property is the amount, if any, by 
which the total of 
(1) the aggregate of all amounts each of which is 
an indebtedness relating to the acquisition that 
was outstanding at the beginning of the period, 
and 
(ii) the aggregate of all amounts each of which 
is the proportion of an indebtedness relating to 
the acquisition that was incurred on any day in 
the period that 
(A) the number of days from that penis to the 
end of the period 
is of 
(B) the number of days in the period, 
exceeds 
(iii) the aggregate of all.amounts each of which 
is the proportion of an amount that was paid in 
respect of any indebtedness referred to in sub- 
paragraph (i) or (ii) on any day in the period 
(other than a payment of interest in respect 
thereof) that 
(A) the number of days from that day to the 
end of the period 
is of 
(B) the number of days in the period; 


Reg. 
S. 2411(3)(a) 


C is the number of days in the period; and 


D is the income derived from the property in the period 
by the person or partnership that owned the property. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subsec. 2410(1) and the descriptions of C 
and D amended, the descriptions of E and F repealed, subsec. (2) repealed, 
and subsec. 2410(1) renumbered as s. 2410, by P.C. 2000-1714, Novem- 
ber 30, 2000, Canada Gazette, Part Il, December 20, 2000, s. 5, applicable 
to 1999 et seq. 


Definitions [Reg. 2410]: “amount”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian investment 
fund” — Reg. 2400(1), 2405(3), (4); “Canadian reserve liabilities’? — 
Reg. 2400(1), 2405(3); “corporation” — ITA 248(1), Interpretation Act 
35(1); “insurance policy”, “insurer” —ITA 248(1); “investment pro- 
perty” — Reg. 2400(1), 2405(3), 2406; “life insurer’ —ITA 248(1); 
“month” “outstanding premiums” — Reg. 
2400(1); “person” —ITA 248(1); “policy loan” —ITA 138(12), Reg. 
2405(1); “prescribed”, “property” — ITA 248(1); “relevant authority” — 
Reg. 2405(3); “taxation year’ —ITA 249; “valuation” — Reg. 2405(3). 


2411. (1) Subject to subsection (2), the amount prescribed 
in respect of an insurer for a taxation year for the pur- 
poses of paragraph 138(9)(b).of the Act shall be the 
amount determined by the formula 


A-(B+B.1+C) 
where 


A. is the positive or negative amount, as the case may be, 
determined in respect of the insurer for the year under 
subsection (3); 


B is the positive or negative amount, as the case may be, 
determined in respect of the insurer for the year under 
Subsection (4) in respect of the insurer’s investment 
property for the year that is designated insurance pro- 
perty of the insurer for the year; 


B.1 is the positive or negative amount, as the case may 
be, determined in respect of the insurer for the year 
under subsection (4.1) in respect of property disposed 
of by the insurer in a taxation year for which it was 
designated insurance property of the insurer; and 


C is the amount claimed by the insurer for the year in 
respect of any balance of its cumulative excess ac- 
count at the end of the year. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: The formula in subsec. 2411(1) amended by P.C. 2000-1714, 


November 30, 2000, Canada Gazette, Part Il, December 20, 2000, subsec. 
6(1), applicable to. 1995 et seg. 

The description of B amended by the said P.C. 2000-1714, subsec. 6(2), 
applicable to 1999 et seq. 


The description of B.1 added to subsec. 2411(1) by the said P.C. 2000- 
1714, subsec. 6(4), applicable to 1999 et seg. By subsec. 6(3), for the 1995 
to 1998 taxation years, read B.1 as follows: 


B.1 is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of property disposed of by the insurer that was, 
in the taxation year of disposition, investment property desig- 
nated by the insurer under subsection 2400(1) as property used 
by it in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada; and 


(2) Where an amount computed under subsection (1) in 
respect of an insurer is a negative amount, that amount 
shall be deemed to be nil. 


(3) The positive or negative amount, as the case may be, 
determined under this subsection in respect of an insurer 
for a taxation year shall be 


(a) if the value for the year of the insurer’s foreign in- 


vestment property that is designated insurance pro- 
perty for the year is not greater than 5% of the amount 
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of the insurer's mean Canadian investment fund for 
the year and the insurer so elects in its return of in- 
come under Part I of the Act for the year, the amount 
determined by the formula 


| Aa) ae 
B 


x(C+)]+ 


or 


(b) in any other case, the amount determined by the 
formula 


——* 


Bro | gra nh compe nel 


E H 
where 


A. is the positive or negative amount, as the case may be, 
determined in respect of the insurer for the year under 
subsection (4) in respect of Canadian investment pro- 
perty (other than Canadian equity property) owned by 
the insurer at any time in the year; 


A.1 is the positive or negative amount, as the case may 
be, determined in respect of the insurer for the year 
under subsection (4.1) in respect of Canadian invest- 
ment property (other than Canadian equity property) 
disposed of by the insurer in the year or preceding 
year; 

Bis the total value for the year of Canadian investment 
property (other than Canadian equity property) owned 
by the insurer at any time in the year; 


Proposed Amendment — 2411(3)B 
B. is the total value for the year of Canadian investment 
property (other than Canadian equity property and 
any property described in paragraph (i) of the defini- 
tion “Canadian investment property” in subsection — 
2400(1)) owned by the insurer at any time in the - 
year; 


Application: The February 27, 2004 draft ceuulations (insurers), sub 


sec. 1(1), will amend the description of B in subsec. 2411(3) to read as 
above, applicable to taxation years that end after February 27, 2004. 


Technical Notes: Subsection 138(9) of the Income Tax Act — 


requires resident multinational life insurers and non-resident 
insurers to include in computing their income from an insur- 
ance business carried on in Canada their gross investment reve- _ 
nue for the year derived from their SEG insurance 
property. 

Section 2411 prescribes. an amount for the purpose of subsec- 
tion 138(9) of the Act, which ensures that an insurer’s net in- 
vestment revenue from its designated insurance property is not 
less than the net investment revenue that would be determined _ 


from that property if the average rate of return on its designated _ 


assets of each class were equal to the average rate of return on 
all its investment property of that class. This prevents an in- 
surer from understating its Canadian business income by 
designating assets in respect of its Canadian insurance business 
that produce lower investment returns than its assets not so 
designated. : 


Regulation 2411(3) sets out the eorhputation of the! minimum 
amount of net investment revenue that must be reported by an 
insurer for a taxation year. In general terms, the minimum net 
investment revenue is determined by multiplying the net in- 
vestment revenue earned on the insurer’s designated property 
by the ratio that the insurer’s net investment revenue on all its 
investment property is of the value for the year of all its invest- 
ment property. That ratio represents the average yield on the 
insurer's investment property. Multiplying the ratio by the 
value of the designated insurance property sates the aver- 
age yield imputed to that property. 


The descriptions of B and E in the formula in subsection 
2411(3) of the Regulations are amended so that the total value 


Income Tax Regulations 


of property described therein is determined without reference 
to any property described in paragraph (i) of the definition “Ca- 
nadian investment property” in subsection 2400(1) of the Reg- — 
ulations. The description of H in that formula is similarly 
amended to exclude any property described in paragraph (e) of 
the definition “investment property” in subsection 2400(1). As 
a result, due or accrued income that arises from designated in- 
surance property and that was assumed in computing the Cana- 
dian reserve liabilities will not be taken into EAC in deter- 
mining the average yield. 


C is the total value for the year of the insurer’s Canadian 
investment property for the year (other than Canadian 
equity property and any property described in para- 
graph (i) of the definition “Canadian investment pro- 
perty” in subsection 2400(1)) that is designated insur- 
ance property of the insurer for the year; 


D_ is the positive or negative amount, as the case may be, 
determined in respect of the insurer for the year under 
subsection (4) in respect of Canadian investment pro- 
perty that is Canadian equity property owned by the 
insurer at any time in the year; 


E is the total value for the year of Canadian investment 
property that is Canadian equity property. owned by 
the insurer at any time in the year; 


Proposed Amendment — 2411(3)E 


E_ is the total value for the year of Canadian investment 
_ property that is Canadian equity property (other than 
any property described in paragraph (1) of the defini- 
tion “Canadian investment property” in subsection 
ries se Poa ses by the insurer ie as in the 
Application: The February 27, 2004 draft Rotate dy (insurers), sub- 


sec. 1(2), will amend the description of E in subsec. 2411(3) to read as 
above, applicable to taxation years that end after Hebruary 27, 2004. 


Technical Notes: See under Reg. 2411(3)B above. 


F is the total value for the year of the insurer’s Canadian 
investment property (other than any property de- 
scribed in paragraph (i) of the definition “Canadian in- 
vestment property” in subsection 2400(1)) for the year 
that is Canadian equity property that is designated in- 
surance property of the insurer for the year; 


G is the positive or negative amount, as the case may be, 
determined in respect of the insurer for the year under 
subsection (4) in respect of foreign investment pro- 
perty owned by the insurer at any time in the year; 


G.1 is the positive or negative amount, as the case may 
be, determined in respect of the insurer for the year 
under subsection (4.1) in respect of foreign investment 
property disposed of by the insurer in the year or a 
preceding taxation year; 


H is the total value for the year of foreign investment 
property owned by the insurer at any time in the year; 
and 


__ Proposed Amendment — 2411(3)H | 


H is the total value for the year of foreign investment 

property (other than any property described in para- 
graph (e) of the definition “investment property” in in 
subsection 2400(1)) owned by the insurer at any time 
in the year; and 

Application: The February 27, 2004 discgitiake (insurers), sub- 

sec. 1(3), will amend the description of H in subsec. 2411(3) to read as 

above, applicable to taxation years that end after February 27, 2004. 


Technical Notes: See under Reg. 2411(3)B above. 
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J is the total value for the year of the insurer’s foreign 
investment property (other than any property de- 
scribed in paragraph (e) of the definition “investment 
property” in subsection 2400(1)) that is designated in- 
surance property of the insurer for the year. 


History: The portion of subsec. 2411(3) before the description of A 
amended, the descriptions of A.1 and G.1 added, by P.C. 2000-1714, No- 
vember 30, 2000, Canada Gazette, Part II, December 20, 2000, subsecs. 
6(5), (6.1), and (8.1), applicable to 1995 et seq. 


The portion of para. 2411(3)(a) before the formula and the descriptions of 
C, F and J amended by the said P.C. 2000-1714, subsecs. 6(6)—(8) and (9), 
applicable to 1999 et seq. 


(4) The positive or negative amount, as the case may be, 
determined under this subsection in respect of an insurer 
for a taxation year in respect of property shall be the 
amount determined by the formula 


A-B 
where 


A is the total of the following amounts determined in re- 
spect of the property for the year, or that would be de- 
termined in respect of the property for the year if the 
property were designated insurance property of the in- 
surer in respect of an insurance business in Canada for 
each taxation year in which the property was held by 
the insurer: 


(a) the insurer’s gross investment revenue for the 
year (other than taxable dividends that were or 
would be deductible in computing the insurer’s 
taxable income for the year under subsection 
ss of the Act) derived from the nines 


_ Proposed ‘Amendment ~ — blag: 
— 2411(4)A(a) © 


Letter from Deal. of Finance, tok 11, 2003: 
Dear xxx) 


This is in reply to your. letter dated eG S 2003 concerning 
subsection — 241 i of the Income oe. Regulations se 
Regulations). 


Subsection 138(9) e ihe cane Tas he ce ne requires a res- 
ident multinational life insurer or a non-resident insurer to in- 
clude in its income from an insurance business carried on in Can- 
ada its gross investment revenue for the year derived from its 
designated insurance property. Section 2411 of the Regulations 
prescribes an amount for this purpose that ensures that the in- 
surer’s net investment revenue from its designated insurance pro- 
perty is not less than the net investment revenue that would be 
determined if the average rate of return on its designated invest- 
ment property of each class were equal to the average rate of 
return on all its investment property of that class. This prevents 
an insurer from understating its Canadian business income by 
designating investment property in respect of its Canadian insur- 
ance business that produce lower investments returns than its in- 
vestment property that has not been designated. 


Subsection 2411(4) of the Regulations provides a formula to de- 
termine an insurer's net investment revenue from investment 
property of a particular class. In determining net investment rev- 
enue, the gross investment revenue from the property is included, 
but taxable dividends that would be deductible under 138(6) of 
the Act are excluded. Subsection 138(6) of the Act provides that, 
in computing the taxable income of a life insurer, taxable divi- 
dends received from taxable Canadian corporations can be de- 
ducted to the extent they are included in the insurer’s income. 
That subsection does not apply to non-resident non-life insurers, 
who instead rely on section 112 of the Act to obtain a deduction 
from income in respect of certain taxable dividends received 
from taxable Canadian corporations in calculating their taxable 
income. 


i) 


Reg. 
5. 24114) 


In your letter you have recommended that subsection 2411(4) of 
the Regulations be amended to exclude, from the insurer’s gross 
investment revenue for the year, the taxable dividends that are 
deductible under section 112 of the Act as well as those taxable 
dividends that are deductible under subsection 138(6) of the Act 
from the insurer’s income in computing the insurer’s taxable in- 
come for the year. Without this amendment, gross investment 
revenue of non-resident non-life insurers would inappropriately 
include taxable dividends that are deductible under section 112 
of the Act rather than subsection 138(6) of the Act from the in- 
surer’s. income in aT the i insurer's aes income for the 
year. — a 


We agree sith your } sdb bininendlations and, as lintateiyc we pro- 
pose to recommend to the Minister of Finance that paragraph 
2411 A)LA]a) of the Regulations be amended to exclude from 
the insurer's gross investment revenue for the year the taxable 
dividends deductible under section 112 of the Act from the in- 
surer’ s income in a oa insurer’ s taxable j income for the 
year 


Further, we eh to eesti that the recommended amend- 
ments apply taxation years that end after 2001. 


If the recor ) end tion is accepted we will begin the process of 


- amendments to the Income Tax Regulations for 
approval and promulgation. 2 


Thank you for banging this matter to our r attention. 


Yours sincerely, — 


Brian Emewein © _ 
_ Director, Tax Leeislation: inser, irk Policy Branch 


(b) all amounts that were or would be included in 
computing the insurer’s income for the year under 
paragraph 138(4)(b) and (c) of the Act in respect of 
the property, 

(c) all amounts that were or would be included in 


computing the insurer’s taxable capital gains for 
the year from the disposition of the property, 


(d) all amounts that were or would be included in 
computing the insurer’s gains for the year from the 
disposition of the property (other than a Canada se- 
curity or capital property), 

(e) all amounts that were or would be included in 
computing the insurer’s income for the year under 
subsection 13(1) of the Act in respect of the 
property, 

(f) all amounts that were or would be included in 
computing the insurer’s income for the year under 
paragraph 12(1)(d), (d.1) or G) of the Act in respect 
of the property, 


(g) all amounts that were or would be included in 
computing the insurer’s income for the year under 
subsection 59(3.2) or (3.3) of the Act in respect of 
the property, 

(h) all amounts that were or would be included in 
computing the insurer’s income for the year under 
subsection 14(1) of the Act in respect of the pro- 
perty, and 


(i) all other amounts that were or would be in- 
cluded in computing the insurer’s income for the 
year in respect of the property; and 


Bis the aggregate of the following amounts determined 
in respect of the property for the year or that would be 
determined in respect of the property for the year if it 
were insurance property of the insurer for the year in 
respect of an insurance business in Canada: 


(a) all amounts that were or would be included in 
computing the insurer’s allowable capital losses for 
the year from the disposition of the property, 
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(b) all amounts that were or would be included in 
computing the insurer’s losses for the year from the 
disposition of the property (other than a Canada se- 
curity or capital property), 

(c) all amounts that were or would be deductible in 
computing the insurer’s income for the year under 
paragraph 138(3)(b) and (d) of the Act in respect of 
the property, 


(d) all amounts that were or would be deductible in 
computing the insurer’s income for the year under 
paragraph 20(1)(a) of the Act in respect of the cap- 
ital cost of the property or under paragraphs 
20(1)(c) and (d) of the Act in respect of interest 
paid or payable on borrowed money used to ac- 
quire the property, 


(e) where any such property is rental property or 
leasing property (within the meaning assigned by 
subsections 1100(14) and (17), respectively), all 
amounts that were or would be deductible in com- 
puting the insurer’s income for the year in respect 
of expenses directly related to the earning of rental 
income derived from the property, 


(f) all amounts that were or would be deductible by 
the insurer in computing the insurer’s income for 
the year under paragraph 20(1)(1), (1.1) or (p) of the 
Act as reserve or bad debt in respect of the 
property, 

(g) all amounts that were deducted or would be de- 
ductible in computing the insurer’s income for the 
year under section 66, 66.1, 66.2 or 66.4 of the Act 
in respect of the property, 


(h) all amounts that were or would be deductible in 
computing the insurer’s income for the year under 
paragraph 20(1)(b) of the Act in respect of the pro- 
perty, and 


(i) all amounts that were or would be deductible in 
computing the insurer’s income for the year in re- 
spect of other expenses directly related to the earn- 
ing of gross investment revenue derived from the 
property. 


Proposed Amendment — Reg. 2411(4) 


(4) The positive or negative amount, as the case may be, 
determined under this subsection in respect of an insurer 
for a taxation year in respect of property shall be the 
amount determined by the formula 


A-B 
where 


A is the total of the following amounts determined in 
respect of the property for the year, or that would be 
determined in respect of the property for the year if it 
were insurance property of the insurer for the year in 
respect of an insurance business in Canada and if it 
had been insurance property of the insurer in respect 
of an insurance business in Canada for each preced- 
ing taxation year in which it was held by the insurer: 


(a) the insurer’s gross investment revenue for the 
year (other than taxable dividends that were or 
would be deductible in computing the insurer’s 
taxable income for the year under subsection 
138(6) of the Act) derived from the property, 


(b) [Proposed repeal] 
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(c) all amounts that were or would be included in 
computing the insurer’s taxable capital gains for 
the year from the disposition of the property, 


(c.1) all amounts that were or would be included 
under paragraph 142.4(5)(e) of the Act in respect 
of the property in computing the insurer's income 
for the year, 


(d) all amounts that were or would be included in 
computing the insurer’s income for the year as 
gains from the disposition of such of the property 
as is not capital property or a specified debt obli- 
gation (as defined in subsection 142. -2(1) of the 
Act), 


(e) all amounts that were or would be included in 
computing the insurer's income for the year 
under subsection 13(1) of the Act in respect of 
the property, 

(f) all amounts that were or would be included in 
computing the insurer’s income for the year 
under paragraph 12(1)(d), (d.1) or (i) of the Act 
in respect of the property, 


(g) all amounts that were or would be included in 
computing the insurer’s income for the year 
under subsection 59(3.2) or (3.3) of the Act in re- 
spect of the property, 


(h) all amounts that were or would be included in 
computing the insurer’s income for the year 
under subsection 14(1) of the Act in respect of 
the property, and 


(i) all other amounts that were or would be in- 
cluded in computing the insurer’s income for the 
year in respect of the property otherwise than be- 
cause of subsection 142.4(4) of the Act; and 


is the total of the following amounts determined 
in respect of the property for the year, or that 
would be determined in respect of the property 
for the year if it were insurance property of the 
insurer for the year in respect of an insurance | 
business in Canada and if it had been insurance 
property of the insurer in respect of an insurance 
business in Canada for each preceding taxation 


year in which it was held by the insurer: 


(a) all amounts that were or would be included 
in computing the insurer’s allowable capital 
losses for the year from the disposition of = 
property, 
(a.1) all amounts that were or would be de- 
ductible under paragraph 142.4(5)(f) of the 
Act in respect of the property in COMpHDE 
the insurer’s income for the year, 


(b) all amounts that were or would be deducti- 
ble in computing the insurer’s income for the 
year as losses from the disposition of such of 
the property as is not capital property or a 
specified debt obligation (as defined in sub- 
section 142.2(1) of the Act), 


(c) [Proposed repeal] ' 


(d) all amounts that were or would be deducti- 
ble in computing the insurer’s income for the 
year under paragraph 20(1)(a) of the Act in re- 
spect of the capital cost of the property or 
under paragraphs 20(1)(c) and (d) of the Act 
in respect of interest paid or payable on bor- 
rowed money used to acquire the property, 
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(e) where any such property is rental property 
or leasing property (within the meaning as- 
signed by subsections 1100(14) and (17), re- 


spectively), all amounts that were or. would De< 


deductible in computing the insurer’s income 


for the year in respect of expenses ‘directly re- 
lated to the earning of rental income ae 


~ from the property, 


(f) all amounts that were or oe be deducti- 
» 9 :ble by the insurer in. computing the insurer’s 
paragraph 20(1)(), 
0) ‘bad pepis in. 


_ income for the year under: 
cae is1Ae 1) or (p) of the Ac 
fou cuore of ae Mant 


‘be deductible 4 in eornputinis 


oe a ble i in computing the ingurer’s s income. for the 
year under paragraph 20(1)(b) of they Act bane 


an —— of the pope ands: 


year in respect of o 


nue derived from the property. 


Aupiealion: The June 1, 1995 draft regul ions (securities held byt fi- : 
nancial institutions), ‘subsecs. 4(7) to (13), will amend the opening _ 
words of the descriptions of A and B ih subsec. 2411(4), will amend ~ 
paras. (d) and (i) of the description of A and (b) of the description : of B, 
will add paras. (c. 1) to the description. of A and (a.}) to the description 
1 of A and (c) of the 
description of B; the opening words of the descriptions of A and B ap- | 


of B, and will repeal paras. (b) of the des pt 


995, paras. (b) and (i) of 


plicable to taxation years that end after June 1, 
the description of A and para. (¢) o 
taxation years that begin after Febru 
the description. of A and paras. ( 
applicable to dispositions of property that occur after February 22, 1994, 


Technical Notes: Subsection 2411(4) provides that an in- 
surer’s net investment revenue from property of a particular 
class is determined by the formula “A - B’, where A is the total 
of the gross investment revenue from the property, gains from 
the disposition of the property and other income inclusions in 
respect of the property, and B is losses from the property and 
other deductions in respect of the property. The amounts in- 
cluded in A and B in respect of property that has not been des- 
ignated as property of an insurance business carried on by the 


insurer in Canada are determined as if the property had been so 


designated. Several — are made to the determination of 
amounts A-and B. iI 


The descriptions’ of both A and B are amended to otlarity that, 
in determining the amounts to be taken into account in respect 
of property that has not been designated, the property is to be 
treated as if it had been designated for each year from the time 
it was acquired. 

The other changes to A are as follows: 

* Paragraph (b) is repealed. This paragraph includes in A the 
amounts included in the insurer’s income under paragraphs 
138(4)(b) and (c) of the Act (profit on disposition of a Can- 
ada security, and amortization of discount on such a secur- 
ity). This amendment is consequential on the repeal of 
paragraphs 138(4)(b) and (c). 

¢ New paragraph (c.1) includes in A the amounts that are in- 
cluded in the insurer’s income by subsection 142.4(5) of 
the Act. That subsection includes in income the gain from 
the disposition of specified debt obligations after February 
22, 1994 where the gain is not required to be amortized. 


Paragraph (d), which includes certain non-capital gains in 
A. is amended to replace the exclusion for gains from Can- 
ada securities by an exclusion for gains from specified debt 


e insurer’s in- 
come for the year under section 66, 66.1, 66.2 
2Or ang - - the Acti in et t of the ve une smelea a 


| penses. ae ier 
lated tothe earning of gross. investment rever 


applicable to . 
is. (d) and (c.1) to. 
the. description of B, 


obligations. Those gains are dealt with, in some cases, by 
new paragraph (c.1) and in other cases by new subsection 
(2A411(4.1). 


Paragraph (i), which includes i in A all amounts that are in- 
~ cluded in the insurer’s ‘income in respect of the property, 
but that are not specifically referred to in the preceding 
paragraphs, is amended so that it does not apply to amounts 
that are included in income by subsection 142.4(4) of the 
Act. New subsection 2411(4.1), in conjunction with amend- 
ments to subsections 2411(1) and (3), provides for subsec- 
tion 142. 4(4) amounts to be. taken into account. 


The changes. to B, in addition. °) the change described [to A] 
above, are as follows: - 


__* New paragraph (a.1) relies 4 in LB ibs amounts that are de- 
7 ductible under subsection 142.4(5) of the Act in computing 
_ the insurer’s income. That subsection provides a deduction 
for the loss from the disposition of specified debt obliga- 
tions after Pebiuaty 22; ae where ie loss i is not required 
Cae BS amoftized. 9 : 


e 


7. Paragraph (b), which includes certain non-capital losses in 

B, is amended to replace the exclusion for losses from Can- 

' ada securities by an exclusion for losses from specified 

debt obligations. Those losses are dealt with, in some cases, 

_ by new. petapepl Se a ane) in ne cases by new subsec- 
tion 2411(4.1), 


. Paragraph (c) is ‘epauled, This Sarabihpl includes in B the 

amounts that are deductible under paragraphs 138(3)(b) and 

_ (d) of the Act (loss on disposition of a Canada security, and 
amortization of premium on such a security). This amend- 

ment is consequential on the repeal of paragraphs 138(3)(b) 
_ and (d)._ 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of the description of A in subsec. 2411(4) 
amended by P.C. 2000-1714, November 30, 2000, Canada Gazette, Part 
IJ, December 20, 2000, subsec. 6(11), applicable to 1999 et seg. By sub- 
sec. 6(10), for taxation years ending after June 1, 1995 to 1999, read: 


A | is the total of the following amounts determined in respect of 
the property for the year, or that would be determined in respect 
of the property for the year if it were insurance property of the 
insurer for the year in respect of an insurance business in Can- 
ada and if it had been insurance property of the insurer in re- 
spect of an insurance business in Canada for each preceding 
taxation year in which it was held by the insurer: 


N 
x 
© 
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fs 
5 
Gp 
oO 
fa 


(4.1) The positive or negative amount, as the case may be, 
determined under this subsection in respect of an insurer 
for a taxation year in respect of property disposed of by 
the insurer in the year or a preceding taxation year is the 
amount determined by the formula 


A-B 


where 


A is the total of the amounts included under paragraphs 
142.4(4)(a) and (c) of the Act in the insurer’s income 
for the year in respect of the property, or that would be 
so included if the property were designated insurance 
property of the insurer in respect of an insurance busi- 
ness in Canada for each taxation year in which it was 
held by the insurer; and 


Bis the total of the amounts deductible under paragraphs 
142.4(4)(b) and (d) of the Act in respect of the pro- 
perty in computing the insurer’s income for the year, 
or that would be so deductible if the property were 
designated insurance property of the insurer in respect 
of an insurance business in Canada for each taxation 
year in which it was held by the insurer. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 2411(4.1) added by P.C. 2000-1714, November 30, 
2000, Canada Gazette, Part 11, December 20, 2000, subsecs. 6(12), (13), 
the portion before the descriptions of A and B applicable to 1995 et seq., 
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and the descriptions of A and B applicable to 1999 et seq. For the 1995 to 
1998 taxation years read A and B as: 


A is the total of the amounts included under paragraphs 
142.4(4)(a) and (c) of the Act in the insurer’s income for the 
year in respect of the property, or that would be so included if 
the property had been insurance property of the insurer in re- 
spect of an insurance business in Canada for each taxation year 
in which it was held by the insurer; and 


Bis the total of the amounts deductible under paragraphs 
142.4(4)(b) and (d) of the Act in respect of the property in com- 
puting the insurer’s income for the year, or that would be so 
deductible if the property had been insurance property of the 
insurer in respect of an insurance business in Canada for each 
taxation year in which it was held by the insurer. 


(5) For the purposes of subsection (4), a property that has 
not been designated by the insurer for the year pursuant to 
subsection 2400(1) as investment property used by it in 
the year in, or held by it in the year in the course of, car- 
rying on an insurance business in Canada shall be deemed 
to be a property used by it in the year in, or held by it in 
the year in the course of, carrying on that insurance busi- 
ness. in respect of which the property has been reported by 
the insurer in its annual report for the year to the relevant 
authority or, where the insurer was throughout the year 
subject to the supervision of the relevant authority but 
was not required to file an annual report with the relevant 
authority for the year, that insurance business in respect 
of which the property would have been reported by the 
insurer in an annual report for the year if it had been so 
required by the relevant authority. 


Proposed Repeal — - Reg. 2411(5)_ 


Application: The June 1, 1995 draft regulations (securities held 6 finan- 
cial institutions), subsec. 4(15), will repeal subsec. 2411(5), applicable to 
taxation years that begin after February 22, 1994. _ 

Technical Notes: Where property has not been designated. as 
property used or held in a Canadian i insurance business, subsec- 
tion 2411(4) applies on the assumption that the property had 
been so designated. Subsection 2411(5) contains an additional 
rule for this purpose. It provides that the property is to be consid- 
ered property of the business in respect of which it is reported in 
the insurer’s annual report. This rule was required because of the 
special rules for the tax treatment of debt. obligations. (referred to 
as Canada securities) that are property of a life insurance busi- 
ness. Subsection 2411(5) is repealed, for taxation years begin- 
ning after February 22, 1994, as a consequence of the pore of 
the special rules for Canada securities. _ - 


(6) For the purposes of subsection (1), the balance of an 
insurer’s cumulative excess account at the end of a taxa- 
tion year shall be determined as the amount, if any, by 
which 


(a) the aggregate of all amounts each of which is a 
positive amount, if any, determined in respect of each 
of such of its seven immediately preceding taxation 
years that began after June 17, 1987 and ended after 
1987 by the formula 


BoA 
where A and B are the amounts determined under sub- 


section (1) in respect of the insurer for such immedi- 
ately preceding taxation year, 


exceeds 


(b) the aggregate of all amounts each of which is an 
amount claimed by the insurer under subsection (1) in 
respect of its cumulative excess account for a preced- 
ing taxation year that can be attributed to a positive 
amount determined under paragraph (a) for that year 
and, for the purpose of this paragraph, a positive 
amount determined in respect of a taxation year shall 
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be deemed to have been claimed before a positive 
amount determined in respect of any subsequent taxa- 
tion year. 

Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) [Repealed] 


History: Subsec. 2411(7) repealed by P.C. 2000-1714, November 30, 
2000, Canada Gazette, Part II, December 20, 2000, subsec. 6(14), applica- 
ble to 1999 et seq. 


(8) For the purposes of this section, “foreign investment 
property” of an insurer means investment property of the 
insurer (unless the insurer is a non-resident insurer and it 
is established by the insurer that the investment property 
is not effectively connected with its Canadian insurance 
businesses) that is not Canadian investment property of 
the insurer. 


Definitions [Reg. 2411]: “ 248(1); 
“balance” — Reg. 2411(6); | “borrowed money”, “business” — ITA 
248(1); “Canada” —ITA 255, Interpretation Act 35(1); “Canada secur- 
ity’ — ITA  138(12); 
2405(3); “Canadian investment fund for the year” — Reg. 2405(3); “Ca- 
nadian investment property” — Reg. 2400(1), 2405(3); “capital pro- 
perty’—ITA 54, 248(1); “designated insurance property” —ITA 
138(12), 248(1); “disposed” — ITA 248(1)“disposition”; “disposition” — 
ITA 248(1); “foreign investment property” — Reg. 2411(8); “gross invest- 
ment revenue” —ITA 138(12), Reg. 2405(1); “immediately preceding 
; “insurance property” — Reg. 2400(1), 
2406; “insurer” —ITA 248(1); “investment property” — Reg. 2400(1), 
2405(3), 2406; “mean Canadian investment fund” — Reg. 2400(1); “non- 
resident’, “prescribed”, “property” —ITA 248(1); “related” — ITA 
251(2)-(6); “relevant authority’ — Reg. 2405(3); “taxable capital 
gain” —ITA 38(a), 248(1); “taxable dividend” —ITA 89(1), 248(1);- 
; “taxation year’ — ITA 249; “value for 
the year” — Reg. 2405(3), 2411(7)(b)“amount” — ITA 248(1); “mean 
Canadian investment fund” — Reg. 2400(1), 2411(5). 


2412. (1) Mean Canadian investment fund — For 
the purposes of this Part, the mean Canadian investment 
fund of an insurer for a particular taxation year is the total 


of 
(a) 50% of the total of 


(1) its Canadian investment fund at the end of the 
particular year, and 


(ii) either, 


(A) if the insurer is resident in Canada, its Ca- 
nadian investment fund at the end of its preced- 
ing taxation year, or 


(B) if the insurer is non-resident, its Canadian 
investment fund at the end of its preceding taxa- 
tion year determined as if its attributed surplus 
for that preceding taxation year were its attrib- 
uted surplus for the particular year, and 


(b) the insurer’s cash-flow adjustment for the particu- 
lar year. 


(2) Cash-flow adjustment — An insurer’s cash-flow 
adjustment for a taxation year is the amount equal to 


(a) if the year ended two months or more after it be- 
gan, the positive or negative amount determined by 
the formula 


50% x (A — B/C) 
where 


A is the total of all amounts each of which is the 
amount determined under subsection (3) in respect 
of a full month in the year (or in respect of the part 
of the month that ends after the last full month in 
the year, if that part is greater than 15 days), 
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-\B is the total of all amounts each of which is the 
amount determined in respect of a full month in the 
year (or in respect of the part of the month that 
ends after the last full month in the year, if that part 
is greater than 15 days) by the formula 


D x (1 + 2E) 
where 


D is the amount determined under subsection (3) 
in respect of the month or part of the month, 
and 


E_ is the number of months in the year that ended 
before the beginning of the month or part of the 
month, and 


Cis the number of full months in the year (plus 1, if 
the year ends more than 15 days after the end of 
the last full month in the year); and 


(b) if the year ended less than two months after it be- 
gan, nil. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Amounts paid and received — The amount deter- 
mined in respect of an insurer for a particular month or 
part of a month (in this subsection referred to as a 
“month”) in a taxation year is the positive or negative 
amount determined by the formula 


G-H 
where 
G is the total of all amounts each of which is 


(a) the amount of a premium or consideration re- 
ceived by the insurer in the month in respect of a 
contract of insurance (including a settlement annu- 
ity) entered into in the course of carrying on its in- 
surance businesses in Canada, 


(b) an amount received by the insurer in the month 
in respect of interest on or a repayment in respect 
of a policy loan made under a life insurance policy 
in Canada, or 


(c) an amount received by the insurer in the month 
in respect of reinsurance (other than reinsurance 
undertaken to effect a transfer of a business in re- 
spect of which subsection 138(11.5), (11.92) or 
(11.94) of the Act applies) arising in the course of 
carrying on its insurance businesses in Canada; and 


H_ is the total of all amounts each of which is 


(a) the amount of a claim or benefit (including a 
payment under an annuity or settlement annuity, a 
payment of a policy dividend and an amount paid 
on a lapsed or terminated policy), a refund of pre- 
miums, a premium or a commission paid by the in- 
surer in the month under a contract of insurance in 
the course of carrying on its insurance businesses 
in Canada, 


(b) the amount of a policy loan made by the insurer 
in the month under a life insurance policy in Can- 
ada, or 


(c) an amount paid by the insurer in the month in 
respect of reinsurance (other than reinsurance un- 
dertaken to effect a transfer of a business in respect 
of which subsection 138(11.5), (11.92) or (11.94) 
of the Act applies) in the course of carrying on its 
insurance businesses in Canada. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


Reg. 
S. 2500(1)(a) 


(4) [Meaning of “month”] — A reference to a “month” 
in this section means 


(a) if an insurer’s taxation year does not begin on the 
first day of a calendar month and the insurer elects to 
have this paragraph apply for the year, the period be- 
ginning on the day in a calendar month that has the 
same calendar number as the particular day on which 
the taxation year began and ending 


(i) on the day immediately before the day in the 
next calendar month that has the same calendar 
number as the particular day, or 


(11) if the next calendar month does not have a day 
that has the same calendar number as the particular 
day, the last day of that next calendar month; and 


(b) in any other case, a calendar month. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 2412 replaced by P.C. 2000-1714, November 30, 2000, Can- 
ada Gazette, Part Il, December 20, 2000, s. 7, applicable to 1999 et seq. 


Ss. 2410 to 2412 added by P.C. 1990-2002, s. 10, September 20, 1990, 
Canada Gazette, Part I, October 10, 1990, applicable in respect of taxa- 
tion years beginning after June 17, 1987 and ending after 1987. 


ity’ —ITA 248(1); “attributed surplus” — Reg. 2400(1); “attributed sur- 
plus for the year” — Reg. 2405(3); “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian investment 
fund” — Reg. 2400(1), 2405(3), (4); “Canadian investment fund for the 
year” — Reg. 2405(3); “dividend” — ITA 248(1); “immediately preced- 
ing taxation year” — Reg. 2409(1), (4); “insurer” — ITA 248(1); “life in- 
surance policy in Canada” — ITA 138(12), Reg. 2405(1); “life insurer’ — 
ITA 248(1); “mean Canadian investment fund’ —Reg. 2400(1); 
“month” — Reg. 2412(4); “non-resident” — ITA 248(1); “person” — ITA 
248(1); “policy dividend” —ITA 139.1(8)(a); “policy loan’ —ITA 
138(12), Reg. 2405(1); “property” — ITA 248(1); “resident in Canada” — 
ITA 250; “share”, “shareholder” —ITA 248(1); “taxation year” — ITA 
249; “weighted Canadian liabilities”, “weighted total liabilities” — Reg. 
2400(1). 


PART XXV — SPECIAL T1 TAX 
TABLE FOR INDIVIDUALS 


History: Part XXV (ss. 2500, 2501) was added by P.C. 1981-1501, June 
4, 1981, Canada Gazette, Part II, June 24, 1981, applicable to 1979 et seq. 
except that in its application to the 1979 taxation year all that portion of 
subsection 2500(2) following subparagraph (b)(ii) thereof does not apply 
and shall be read as follows: 


minus the aggregate of 
(111) where applicable, an amount that is the aggregate of 


(A) the deduction calculated under subsection 120(2) of the 
Act, and 


(B) the amount by which the amount referred to in clause 
(A) is increased by virtue of section 30 of the Federal-Pro- 
vincial Fiscal Arrangements and Established Programs Fi- 
nancing Act, 1977, and 
(iv) a deduction from the tax under subparagraph (1), or that tax 
plus the additional tax under subparagraph (ii), as the case may 
be, as computed under subsection 120(3.1) of the Act, 
calculated as if the amount taxable is equal to the average of the 
highest and lowest amounts taxable in the range and, where the re- 
sulting tax payable is not a multiple of one dollar, it shall be 
rounded to the nearest multiple of one dollar or, if it is equidistant 
from two such multiples, to the higher thereof. 


2500. (1) For the purposes of subsection 117(6) of the 
Act, 


(a) $55,605, adjusted for each taxation year after 1989 
in the manner set out in subsection 117.1(1) of the 
Act, is the prescribed amount; and 
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(b) an “individual of a prescribed class” for a taxation 
year is 


(i) an estate or trust, 


(ii) an individual who was a non-resident person 
throughout the year, other than an individual 


(A) whose amount taxable for the year was 
from 


(1) the duties of an office or employment 
performed in one province, 


(II) the carrying on of a business in one 
province, or 


(II) any combination of sources described 
in subclauses (I) and (II) if all of those 
sources are located in one province, and 


(B) who was not subject to any other provision 
of this subsection, 


(iii) an individual who, on the last day of the year, 
resided in a province and had’ income for the year 
from a business with a permanent establishment, as 
defined in subsection 2600(2), outside the 
province, 


(iv) an individual whose tax otherwise payable for 
the year under Part I of the Act is reduced by virtue 
of any of the following provisions of the Act: 


(A) subsection 117(7), 
(B) section 121, 

(C) section 122.3, or 
(D) section 126, 


(v) an individual who makes an election in respect 
of the year under subsection 119(1) of the Act, 


(vi) an individual eligible to pay tax at a reduced 
rate pursuant to subsection 40(7) of the Income Tax 
Application Rules on a payment made to him in the 
year, or 


(vii) an individual who makes an election in re- 
spect of the year under subsection 110.4(2) of the 
Act. 


History: Subpara. 2500(1)(b)(vi) amended by P.C. 1994-1817, s. 48, No- 
vember |, 1994, Canada Gazette, Part II, November 30, 1994. 


Para. 2500(1)(a) amended by P.C. 1990-760, April 26, 1990, Canada Ga- 
zette, Part II, May 9, 1990, applicable in respect of the 1989 and subse- 
quent taxation years. 


Para. 2500(1)(a) and subpara. (1)(b)(vii) amended by P.C. 1989-1926, 
September 28, 1989, Canada Gazette, Part I, October 11, 1989, applica- 
ble to 1988 et seg. 


Para. 2500(1)(a) substituted by P.C. 1987-1817, subsec. 1(1), August 27, 
1987, Canada Gazette, Part Il, September 16, 1987, applicable to 1986 et 
seq. 

Subpara. 2500(1)(b)(vii) added by P.C. 1986-207, January 23, 1986, Can- 
ada Gazette, Part II, February 5, 1986, applicable to 1985 et seq. 


Subsec. 2500(1) substituted by P.C. 1985-908, subsec. 1(1), March 21, 
1985, Canada Gazette, Part II, April 3, 1985, applicable to 1984 et seq. 


All that portion of subsec. 2500(1) preceding para. (a) substituted by P.C. 
1983-3016, subsec. 1, September 29, 1983, Canada Gazette, Part II, Octo- 
ber 12, 1983, applicable to 1982 et seq. 


(2) For the purposes of subsection 117(6) of the Act, a 
table of the tax payable for a taxation year shall be pre- 
pared in accordance with the following rules: 


(a) the table shall be divided into ranges of amounts 
taxable not exceeding $10 each and shall specify the 
tax payable in respect of each range; 


(b) the tax payable on an amount taxable within any 
range referred to in paragraph (a) shall be equal to the 
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tax payable thereon for the year computed under sub- 
section 117(2) of the Act and, where applicable, ad- 
justed annually pursuant to section 117.1 of the Act; 
and 


(c) the tax payable referred to in paragraph (b) shall be 
calculated as if the amount taxable is equal to the aver- 
age of the highest and lowest amounts taxable in the 
range and, where the resulting tax payable is not a 
multiple of one dollar, it shall be rounded to the near- 
est multiple of one dollar or, if it 1s equidistant from 
two such multiples, to the higher thereof. | 


(3) For the purposes of subsection 117(6) of the Act, a 
table of the additional tax for income not earned in a 
province, the individual surtax and the refundable Quebec 
abatement for a taxation year shall be ae in accor- 
dance with the following rules: 


(a) the table shall be divided into ranges of tax payable 
not exceeding $2, each and shall specify, in respect of 
each range, 


(i) the individual surtax payable, 


(ii) where applicable, the additional tax for income 
not earned in a province, and 


(11) where applicable, the refundable Quebec 


abatement, 
on every amount taxable within each such range; 


(b) the tax payable referred to in paragraph (a) is the 
tax payable determined by the table prepared pursuant 
to subsection (2) less the allowable non-refundable 
credits under sections 118 to 118.9 of the Act; 


(c) the individual surtax in respect of.an amount of tax 
payable within any range referred to in paragraph (a) 
shall be the amount that is equal to the surtax thereon 
computed under subsection 180.1(1) of the Act; 


(d) the additional tax for income not earned in a prov- 
ince in respect of an amount of tax payable within any 
range referred to in paragraph (a) shall be the amount 
that is equal to the tax determined thereon under sub- 
section 120(1) of the Act; 


(e) the refundable Quebec abatement in respect of an 
amount of tax payable within any range referred to in 
paragraph (a) shall be the amount that is equal to the 
abatement determined under subsection 120(2) of the 
Act and in accordance with section 27 of the Federal- 
Provincial Fiscal Arrangements Act; 


(f) the amount referred to in paragraph (c) or (d) shall 
be calculated as if the tax payable is equal to the aver- 
age of the highest and lowest amounts in the range 
and, where the resulting amount is not a multiple of 
one dollar, it shall be rounded to the nearest multiple 
of one dollar or, if it is equidistant from two such mul- 
tiples, to the higher thereof; and 


(g) the amount referred to in paragraph (e) shall be 
calculated as if the tax payable is equal to the average 
of the highest and lowest amounts in the range and, 
where the resulting amount is not a multiple of one 
tenth of one dollar, it shall be rounded to the nearest 
multiple of one tenth of one dollar or, if it is equidis- 
tant from two such multiples, to the higher thereof. 


Related Provisions: “amount taxable” — ITA 117(2). 


History: Para. 2500(3)(e) amended by 1995, c. 17, subsec. 45(2), to sub- 
stitute “Federal-Provincial Fiscal Arrangements Act’ for “Federal-Pro- 
vincial Fiscal Arrangements and Federal Post-Secondary Education and 
Health Contributions Act’, in force April 1, 1996. 
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Subsec. 2500(2) was substituted, subsec. 2500(3) added by P.C. 1989- 
1926, September 28, 1989, Canada Gazette, Part II, October 11, 1989, 
applicable to 1988 et seq. 


All that portion of para. 2500(2)(b) following subpara. (ii) revoked by P.C. 
1987-1817, subsec. 1(2), August 27, 1987, Canada Gazette, Part II, Sep- 
tember 16, 1987, applicable to 1986 et seq. 


All that portion of para. 2500(2)(b) following subpara. (ii), subpara. 
2500(2)(c)(ii) substituted by P.C. 1985-908, s. 1, March 21, 1985, Canada 
Gazette, Part II, April 3, 1985, applicable, as to para. 2500(2)(b) to 1984 et 
seq., and as to subpara. 2500(2)(c)(ii), after March 31, 1983. 


Para. 2500(2)(b) substituted by P.C. 1983-3016, subsec. 1(2), September 
29, 1983, Canada Gazette, Part II, October 12, 1983, applicable to 1982 et 
seq. 


2501. In this Part, “amount taxable” has the meaning as- 
signed by subsection 117(2) of the Act. 


Related Provisions: “amount taxable” — ITA 117(2). 


History: S. 2501 amended by P.C., 1989-1926, September. 28, 1989, Can- 
ada Gazette, Part Il, October 11, 1989, applicable to 1988 et seq. 


S. 2501 substituted by P.C. 1983-3016, s. 2, September 29, 1983, Canada 
Gazette, Part II, October 12, 1983, applicable to 1982 et seq. 


History [former Part XXV]: Former Part XXV (Indebtedness of Public 
Employees) was revoked by P.C. 1980-541, s. 2, February 20, 1980, Can- 
ada Gazette, Part I, March 12, 1980. 


Former Part XXV was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


PART XXVI — INCOME EARNED IN 
PROVINCE BY AN INDIVIDUAL 


History: Part XX VI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


2600. Interpretation — (1) For the purposes of para- 
graph 120(4)(a) [120(4)“income earned in the year in a 
province”’] of the Act, “income earned in the year in a 
province” by an individual means the aggregate of his in- 
comes earned in the taxation year in each province, as de- 
termined in accordance with this Part. 

History: Subsec. 2600(1) substituted by P.C. 1981-808, subsec. 3(1), 


March 26, 1981, Canada Gazette, Part Il, April 8, 1981, applicable to 
1980 et seq. 


Subsec. 2600(1) substituted by P.C. 1978-3101, subsec. 3(1), October 12, 
1978, Canada Gazette, Part Il, October 25, 1978, applicable to 1978 et 
seq. 


(2) In this Part, “permanent establishment” means a fixed 
place of business of the individual including an office, a 
branch, a mine, an oil well, a farm, a timberland, a fac- 
tory, a workshop or a warehouse, and 


(a) where an individual carries on business through an 
employee or agent, established in a particular place, 
who has general authority to contract for his employer 
or principal or who has a stock of merchandise owned 
by his employer or principal from which he regularly 
fills orders which he receives, the individual shall be 
deemed to have a permanent establishment in that 
place; 


(b) where an individual uses substantial machinery or 
equipment in a particular place at any time in a taxa- 
tion year he shall be deemed to have a permanent es- 
tablishment in that place; and 


(c) the fact that an individual has business dealings 
through a commission agent, broker, or other indepen- 
dent agent or maintains an office solely for the 
purchase of merchandise, shall not of itself be held to 


Reg. 
S. 2601(5)(b) (ii) 
mean that the individual has a 
establishment. 


Interpretation Bulletins: IT-242R: Retired partners. 


(3) [Revoked] 


History: Subsec. 2600(3) revoked by P.C., 1981-808, subsec. 3(2), March 
26, 1981, Canada Gazette, Part Il, April 8, 1981, applicable to 1980 er 
seq. 

Subsec. 2600(3) substituted by P.C. 1978-3101, subsec. 3(2), October 12, 


1978, Canada Gazette, Part Il, October 25, 1978, applicable to 1978 et 
seq. 


permanent 


Definitions [Reg. 2600]: “business”, “employee”, “employer”, “indivi- 
dual”, “office”? —ITA 248(1); “permanent establishment” — Reg. 
2600(2); “province” — Interpretation Act 35(1); “taxation year” —ITA 
249. 


2601. Residents of Canada — (1) Where an indivi- 
dual resided in a particular province on the last day of a 
taxation year and had no income for the year from a busi- 
ness with a permanent establishment outside the province, 
his. income earned in the taxation year in the province is 
his income for the year. 


(2) Where an individual resided in a particular province 
on the last day of a taxation year and had income for the 
year from a business with a permanent establishment 
outside the province, his income earned in the taxation 
year in the province is the amount, if any, by which 


(a) his income for the year 
exceeds 


(b) the aggregate of his income for the year: from car- 
rying on business earned in each other province and 
each country other than Canada determined as herein- 
after set forth in this Part. 


(3) Where an individual, who resided in Canada on the 
last day of a taxation year and who carried on business in 
a particular province at any time in the year, did not re- 
side in the province on the last day of the year, his income 
earned in the taxation year in the province is his income 
for the year from carrying on business earned in the prov- 
ince, determined as hereinafter set forth in this Part. 


(4) Where an individual resided in Canada on the last day 
of a taxation year and carried on business in another 
country at any time in the year, his income earned in the 
taxation year in that other country is his income for the 
year from carrying on business earned in the other coun- 
try, determined as hereinafter set forth in this Part. 


(5) In this section, a reference to the “last day of a taxa- 
tion year” is deemed to be a reference to 


(a) the “last day in the year on which the individual 
resided in Canada’, in the case of an individual who 
resided in Canada at any time in the year but ceased to 
reside in Canada before the end of the year; and 


(b) the “day in the year on which the individual would 
have ceased to reside in Canada, if the Act were read 
without reference to paragraphs 250(1)(d.1) to (f) of 
the Act,”, in the case of a particular individual de- 
scribed in paragraph 250(1)(d.1) of the Act, or of an- 
other individual who is a spouse, common-law partner 
or child of the particular individual, who 


(i) resided in Canada at any time in the year, 


(ii) would have ceased to reside in Canada before 
the end of the year, if the Act were read without 
reference to paragraphs 250(1)(d.1) to (f) of the 
Act, and 
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Reg. 
S. 2601(5)(b) (iii) 


(111) is, pursuant to any of paragraphs 250(1)(d.1) to 
(f) of the Act, deemed to have been a resident of 
Canada throughout the year. 


Related Provisions: Reg. 2607 — When person is resident in two prov- 
inces, principal place of residence applies. 


History: Subsec. 2601(5) amended by P.C. 2001-957, s. 4, May 31, 2001, 
Canada Gazette, Part Il, June 20, 2001, applicable to 2001 et seg., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year et 
Seq. 

Subsec. 2601(5) substituted by P.C. 1981-2730, October 8, 1981, Canada 
Gazette, Part Il, October 28, 1981, applicable to 1980 et seq. 


Definitions [Reg. 2601]: “amount”, “business” —ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “child” — ITA 252(1); “indivi- 
dual” — ITA 248(1); “last day of a taxation year” — Reg. 2601(5); “per- 
manent establishment” — Reg. 2600(2); “province” — Interpretation Act 
35(1); “resident in Canada’, “resident of Canada” — ITA 250; “taxation 
year” —ITA 249. 


Remission Orders [Reg. 2601]: Jncome Earned in Quebec Income 
Tax Remission Order, P.C. 1989-1204, as amended by P.C. 1991-1661 
and P.C. 1992-2593 (special interpretation of Reg. 2601(1) and (2) for re- 
sidents of Quebec). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s 
residence status; IT-447: Residence of a trust or estate. 


Forms [Reg. 2601]: T691A: Minimum tax supplement — multiple ju- 
risdictions; T1219: Provincial alternative minimum tax; T1219-ON: On- 
tario minimum tax carryover; T2203: Calculation of tax in respect of mul- 
tiple jurisdictions. 


2602. Non-residents — (1) Except as provided in sub- 
section (2), where an individual did not reside in Canada 
at any time in a taxation year, his income earned in the 
taxation year in a particular province is the aggregate of 


(a) that part of the amount of his income from an of- 
fice or employment, that is included in computing his 
taxable income earned in Canada for the year by virtue 
of subparagraph 115(1)(a)() of the Act, that 1s reason- 
ably attributable to the duties performed by him in the 
province; and 


(b) his income for the year from carrying on business 
earned in the province, determined as hereinafter set 
forth in this Part. 

Remission Orders: Income Earned in Quebec Income Tax Remission 


Order, P.C. 1989-1204, as amended by P.C. 1991-1661 and P.C. 1992- 
2593 (special interpretation of Reg. 2602(1) for Quebec). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-434R: Rental of real property by individual. 


(2) Where the aggregate of the amounts of an individual’s 
income as determined under subsection (1) for all prov- 
inces for a taxation year exceeds the aggregate of the 
amounts of his income described in subparagraphs 
115(1)(a)(i) and (11) of the Act, the amount of his income 
earned in the taxation year in a particular province shall 
be that proportion of his income so described that the 
amount of his income earned in the taxation year in the 
province as determined under subsection (1) is of the ag- 
gregate of all such amounts. 

Definitions [Reg. 2602]: “amount”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “employment”, “individual”, 
“office” —ITA 248(1); “province” — Interpretation Act 35(1); “taxable 
income earned in Canada” — ITA 248(1); “taxation year” — ITA 249. 


2603. Income from business — (1) Where, in a taxa- 
tion year, an individual had a permanent establishment in 
a particular province or a country other than Canada and 
had no permanent establishment outside that province or 
country, the whole of his income from carrying on busi- 
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ness for the year shall be deemed to have been earned 
therein. 


(2) Where, in a taxation year, an individual had no perma- 
nent establishment in a particular province or country 
other than Canada, no part of his income for the year from 
carrying on business shall be deemed to have been earned 
therein. 


(3) Except as otherwise provided, where, in a taxation 
year, an individual had a permanent establishment in a 
particular province or country other than Canada and a 
permanent establishment outside that province or country, 
the amount of his income for the year from carrying on 
business that shall be deemed to have been earned in the 
province or country is '/2 the aggregate of 


(a) that proportion of his income for the year from car- 
rying on business that the gross revenue for the fiscal 
period ending in the year reasonably attributable to the 
permanent establishment in the province or country is 
of his total gross revenue for that period from the busi- 
ness; and 


(b) that proportion of his income for the year from car- 
rying on business that the aggregate of the salaries and 
wages paid in the fiscal period ending in the year to 
employees of the permanent establishment in the prov- 
ince or country is of the aggregate of all salaries and 
wages paid in that period to employees of the 
business. 


(4) For the purpose of determining the gross revenue for 
the year reasonably attributable to the permanent estab- 
lishment in a particular province or country other than 
Canada within the meaning of paragraph (3)(a), the fol- 
lowing rules shall apply: 


(a) where the destination of a shipment of merchandise 
to a customer to whom the merchandise is sold is in 
the particular province or country, the gross revenue 
derived therefrom shall be attributable to the perma- 
nent establishment in the province or country; 


(b) except as provided in paragraph (c), where the des- 
tination of a shipment of merchandise to a customer to 
whom the merchandise is sold is in a province or 
country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating 
the sale may reasonably be regarded as being attached 
to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom 
shall be attributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise 
to a customer to whom the merchandise is sold is in a 
country other than Canada in which the taxpayer has 
no permanent establishment, 


(1) 1f the merchandise was produced or manufac- 
tured, or produced and manufactured, entirely in 
the particular province by the taxpayer, the gross 
revenue derived therefrom shall be attributable to 
the permanent establishment in the province, or 


(i1) if the merchandise was produced or manufac- 
tured, or produced and manufactured, partly in the 
particular province and partly in another place by 
the taxpayer, the gross revenue derived therefrom 
attributable to the permanent establishment in the 
province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of 
the permanent establishment in the province where 
the merchandise was partly produced or manufac- 
tured (or partly produced and manufactured) is of 
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the aggregate of the salaries and wages paid in the 
year to employees of the permanent establishments 
where the merchandise was produced or manufac- 
tured (or produced and manufactured); 


(d) where a customer to whom merchandise is sold in- 
structs that shipment be made to some other person 
and the customer’s office with which the sale was ne- 
gotiated is located in the particular province or coun- 
try, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the 
province or country; 


(e) except as provided in paragraph (f), where a cus- 
tomer to whom merchandise is sold instructs that ship- 
ment be made to some other person and the cus- 
tomer’s office with which the sale was negotiated is 
located in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if 
the person negotiating the sale may reasonably be re- 
garded as being attached to the permanent establish- 
ment in the particular province or country, the gross 
revenue derived therefrom shall be attributable to that 
permanent establishment; 


(f) where a customer to whom merchandise is sold in- 
structs that shipment be made to some other person 
and the customer’s office with which the sale was ne- 
gotiated is located in a country other than Canada in 
which the taxpayer has no permanent establishment, 


(i) if the merchandise was produced or manufac- 
tured, or produced and manufactured, entirely in 
the particular province by the taxpayer, the gross 
revenue derived therefrom shall be attributable to 
the permanent establishment in the province, or 


(11) if the merchandise was produced or manufac- 
tured, or produced and manufactured, partly in the 
particular province and partly in another place by 
the taxpayer, the gross revenue derived therefrom 

~ attributable to the permanent establishment in the 
province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of 
the permanent establishment in the province where 
the merchandise was partly produced or manufac- 
tured (or partly produced and manufactured) is of 
the aggregate of the salaries and wages paid in the 
year to employees of the permanent establishments 
where the merchandise was produced or manufac- 
tured (or produced and manufactured); 


(g) where gross revenue is derived from services ren- 
dered in the particular province or country, the gross 
revenue shall be attributable to the permanent estab- 
lishment in the province or country; 


(h) where gross revenue is derived from services ren- 
dered in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if 
the person negotiating the contract may reasonably be 
regarded as being attached to the permanent establish- 
ment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that 
permanent establishment; 


(i) where standing timber or the right to cut standing 
timber is sold and the timber limit on which the timber 
is standing is in the particular province or country, the 
gross revenue from such sale shall be attributable to 
the permanent establishment of the taxpayer in the 
province or country; and 


(j) where land is a permanent establishment of the tax- 
payer in the particular province, the gross revenue 


Reg. 
S. 2606(1) 


which arises from leasing the land shall be attributable 
to that permanent establishment. 


(5) Where an individual pays a fee to another person 
under an agreement pursuant to which that other person 
or employees of that other person perform services for the 
individual that would normally be performed by employ- 
ees of the individual, the fee so paid shall be deemed to 
be salary paid by the individual and that part of the fee 
that may reasonably be regarded as payment in respect of 
services rendered at a particular permanent establishment 
of the individual shall be deemed to be salary paid to an 
employee of that permanent establishment. 


(6) For the purposes of subsection (5), a fee.does not in- 
clude a commission paid to a person who is not an em- 
ployee of the individual. 

Definitions [Reg. 2603]: “amount” —ITA 248(1); “business” — Reg. 
2606(3)(a); “Canada” —ITA 255, Interpretation Act 35(1); ‘“‘em- 
ployee” — ITA 248(1); “fee” — Reg. 2603(6);. “fiscal period’ — ITA 
249.1; “gross revenue” — ITA 248(1); “income for the year from carrying 
on business” — Reg. 2606(1), 2606(3)(b); “individual”, “office” — ITA 
248(1); “permanent establishment” — Reg. 2600(2); “person” — ITA 
248(1); “province” — Interpretation Act 35(1); “salaries and wages paid 
in the year’ —Reg. 2606(3)(c); “taxation year’ —ITA 249; “‘tax- 
payer’ —ITA 248(1); “total gross revenue for the year’ — Reg. 
2606(3)(d). 


2604. Bus and truck operators — Notwithstanding 
subsections 2603(3) and (4), the amount of income that 
shall be deemed to have been earned in a particular prov- 
ince or country other than Canada by an individual from 
carrying on the business of transportation of goods or pas- 
sengers (other than by the operation of a railway, ships or 
an airline service) is '/2 of the aggregate of 


(a) that proportion of his income therefrom for the 
year that the number of miles travelled by his vehicles 
in the province or country in the fiscal period ending 
in the year is of the total number of miles travelled by 
his vehicles in that period; and 


(b) that proportion of his income therefrom for the 
year that the aggregate of salaries and wages paid in 
the fiscal period ending in the year to employees of the 
permanent establishment in the province or country is 
of the aggregate of all salaries and wages paid in that 
period to employees of the business. 
Definitions [Reg. 2604]: “amount” — ITA 248(1); “business” — Reg. 
2606(3)(a); “Canada” —ITA 255, Interpretation Act 35(1);  “em- 
ployee” —ITA 248(1); “fiscal period” —ITA 249.1; “income for the 
year from carrying on business” — Reg. 2606(1), 2606(3)(b); “indivi- 
dual’ — ITA 248(1); “permanent establishment” — Reg. 2600(2); “‘proy- 
ince” — Interpretation Act 35(1); “salaries and wages paid in the year” — 
Reg. 2606(3)(c); “total gross revenue for the year” — Reg. 2606(3)(d). 


2605. More than one business — Where an indivi- 
dual operates more than one business, the provisions of 
sections 2603 and 2604 shall be applied in respect of each 
business and the amount of income for the year from car- 
rying on business earned in a particular province or coun- 
try in the year is the aggregate of the amounts so 
determined. 

Definitions [Reg. 2605]: “amount” — ITA 248(1); “business” — Reg. 
2606(3)(a); “income for the year from carrying on business” — Reg. 
2606(1), 2606(3)(b); “individual” — ITA 248(1); “province” — /nterpre- 
tation Act 35(1); “salaries and wages paid in the year” — Reg. 2606(3)(c); 
“total gross revenue for the year” — Reg. 2606(3)(d). 


Interpretation Bulletins: IT-206R: Separate businesses. 


2606. Limitations of business income — (1) Where, 
in the case of an individual to whom section 2601 applies, 
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Reg. 
S. 2606(1) 


the aggregate of the amounts otherwise determined as his 
income for the taxation year from carrying on business 
earned in all provinces and countries other than Canada is 
greater than his income for the year, his income for the 
year from carrying on business earned in a particular 
province or country shall be deemed to be that proportion 
of his income for the year that 


(a) his income for the year from carrying on business 
in the province or country as otherwise determined, 


is of 
(b) that aggregate. 


(2) Where section 114 of the Act is applicable for the pur- 
pose of determining the taxable income of an individual 
for the taxation year, a reference in subsection (1) to “his 
income for the taxation year” shall be construed as a ref- 
erence to the amount of his income as determined for the 
purposes of section 114 of the Act and, for the purpose of 
this Part, his income for the taxation year from carrying 
on a business in any place shall be computed by reference 
only to a business the income from which is included in 
computing his taxable income for the purposes of section 
114 of the Act. 


“Proposed Amendment — Reg. 2606(1), ( 


a) Limitations of our larg 
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wise determined, 
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applies in respect of an individual f 
the reference in subsection (1) to “th 
come for a taxation year” shall be read < 
the amount of wa individual's: pols 


dividual’s taxable income ‘hor the year. 
Apetieation: The March 16, hey draft regulations 


ment to an individual’s income earned in a oaitoatat province 
where the sum of the individual’s incomes earned in each prov- 
ince and in countries other than Canada exceeds the individual’s 
income for the year. Subsection 2606(2) of the Regulations pro- 
vides a further adjustment for the purposes of subsection (1) 
where the individual is ccreaimeetre’ for se of a taxation pees 
only. 


Subsection 2606(2) of the ReGeIaNCAE is amended, with Fetipti6a 
tion to the 1998 and subsequent taxation years, to reflect amend- 
ments to section 114 of the Act (see the commentary on section 
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114 for further details). In addition, subsections 2 


are amended to update their language... 


606(1) and (2) 


(3) For the purposes of. sections 2603 to 2605, where an 
individual’s taxable income for the taxation year is com- 
puted in accordance with section 115 of the Act 


(a) a reference to a “business” shall be deemed to refer 
only to a business that was wholly or partly carried on 
in Canada; 


(b) a reference to “income for the year from carrying 
on business” shall be deemed to refer only to income 
for the year from carrying on a business in Canada as 
determined for the purposes of section 115 of the Act; 


(c) a reference to “salaries and wages paid in the year” 
shall be deemed to be a reference to salaries’ and 
wages paid to employees ’of his permanent establish- 
ments in Canada; and 


(d) a reference to “total gross revenue for the year” 
from the business shall be deemed to be a reference to 
total gross revenue reasonably attributable to his per- 
manent establishments in Canada. 
Definitions [Reg. 2606]: “amount”, “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “employee”, “gross reve- 
nue” — ITA 248(1); “his income for the taxation year” — Reg. 2606(2); 
“individual” — ITA 248(1); “permanent establishment” — Reg. 2600(2); 
“province” — Interpretation Act 35(1); “taxable income” — ITA 248(1); 
“taxation year’ — ITA 249.. 


2607. Dual residence — Where an individual was resi- 
dent in more than one province on the last day of the taxa- 
tion year, for the purposes of this Part, he shall be deemed 
to have resided on that day only in that province which 
may reasonably be regarded as his principal place of 
residence. 

Definitions: “individual” —ITA  248(1); 
Act 35(1); “resident” — ITA 250; 


Interpretation Bulletins: IT-221R3: Determination of an individual’s 
residence status; IT-447: Residence of a trust or estate. 


“province” — Interpretation 
“taxation year” —ITA 249. 


PART XXVII — Group TERM LIFE 
INSURANCE BENEFITS 


History: Part XXVII added by P.C. 1997-1623, s. 1, November 6, 1997, 
Canada Gazette, Part Il, November 26, 1997, s. 2700 applicable to 1994 et 
seq. Ss. 2701 to 2704 applicable with respect to insurance provided in re- 
spect of periods that are after June 1994 except that, in their application 
with respect to insurance provided in respect of periods that are in 1994 
and after June 1994, 


(a) the opening words of para, 2701(1)(c) shall. be read as follows: 


(c) the total of all sales and excise taxes payable in respect or 
premiums paid under the policy in 1994 and after June 1994 for 
insurance on the life of the taxpayer, other than 


(b) the part of subpara. 2702(1)(b)() before the. formula shall be read 
as follows: 


(1) the total of all amounts each of which is, for.a,day.in the year 
1994 that is after June 1994 on which term insurance is in effect 
under the policy on the taxpayer’s life, the amount determined 
by the formula 


and 
(c) subpara. 2702(1)(b)(ii) shall be read as follows: 


(ii) the total amount paid by the taxpayer in respect of term in- 
surance under the policy on the taxpayer’s life in respect of the 
period in the year 1994 that is after June 1994. 


and s. 2705 applicable with respect to insurance that is provided 1n respect 
of periods that are in 1994 and before July 1994. 


Former Part XXVII revoked by P.C. 1991-2540, s. 5, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, applicable to taxation years 
commencing after 1990. 


2034 


Part XX VII — Group Term Life Insurance Benefits 


The heading to former Part XX VII amended by the said P.C: 1991-2540, 
s. 8, applicable after 1985. 


Former Part XX VII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


2700. Interpretation — (1) Definitions — The defini- 
tions in this subsection apply in this Part. 


‘“Jump-sum premium”? in relation to a group term life in- 
surance policy means a premium for insurance under the 
policy on the life of an individual where all or part of the 
premium is for insurance that is (or would be if the indivi- 
dual survived) in respect of a period that ends more than 
13 months after the earlier of the day on which the pre- 
mium becomes payable and the day on which it is paid. 


“paid-up premium” in relation to a group term life in- 
surance policy means a premium for insurance under the 
policy on the life of an individual where the insurance is 
for the remainder of the lifetime of the individual and no 
further premiums will be payable for the insurance. 


“premium category” in relation to term insurance pro- 
vided under a group term life insurance policy means, 


(a) where the premium rate applicable in respect of 
term insurance on the life ofan individual depends on 
the group to which the individual belongs, any of the 
groups for which a premium rate is established, and 


(b) in any other case, all individuals on whose lives 
term insurance ‘is in effect under the policy, 


and, for the purpose of this definition, a single premium 
rate is deemed to apply for all term insurance under a pol- 
icy in respect of periods in 1994, and where individuals 
are divided into separate groups solely on the basis of 
their age, sex, or both, the groups are deemed to be a sin- 
gle group for which a premium rate is established. 


“term insurance” in relation to an individual and a group 
term life insurance policy means insurance under the pol- 
icy on the life of the individual, other than insurance in 
respect of which a lump-sum premium has become paya- 
ble or been paid. 


(2) Accidental death insurance — For greater cer- 
tainty, a premium for insurance on the life of an indivi- 
dual does not include an amount for accidental death 
insurance. 

Definitions [Reg. 2700]: “amount”, “group term life insurance policy”, 
“individual” —ITA 248(1); “lump-sum premium” — Reg,  2700(1); 
“month” — Interpretation Act 35(1); “term insurance” — Reg. 2700(1). 


2701. Prescribed benefit — (1) Subject to subsection 
(2), for the purpose of subsection 6(4) of the Act, the 
amount prescribed for a taxation year in respect of insur- 
ance under a group term life insurance policy on the life 
of a taxpayer is the total of 


(a) the taxpayer’s term insurance benefit under the 
policy for the calendar year in which the taxation year 
ends, 


(b) the taxpayer’s prepaid insurance benefit under the 
policy for that calendar year, and 


(c) the total of ail sales and excise taxes payable in 
respect of premiums paid under the policy in that cal- 
endar year for insurance on the life of the taxpayer, 
other than 


(i) taxes paid, directly or by way of reimbursement, 
by the taxpayer, and 


Reg. 
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(ii) taxes in respect of premiums for term insurance 
that, if the taxpayer were to die, would be paid oth- 
erwise than 


(A) to the taxpayer, 
(B) for the benefit of the taxpayer, 


(C) as a benefit that the taxpayer desired to 
have conferred on any person. 


Related Provisions: ITA: 139.1(15) — Effect of demutualization of in- 
surance corporation, 


(2) Bankrupt individual — Where a taxpayer who has 
become a bankrupt has two taxation years ending in a cal- 
endar year, for the purpose of subsection 6(4) of the Act, 
the amount prescribed for the first taxation year in respect 
of insurance under a group term life insurance policy on 
the life of the taxpayer is nil. 

Definitions [Reg. 2701]: “amount”, “bankrupt”, “group term life insur- 
ance policy”, “person” —ITA 248(1); “prepaid insurance benefit’? — 
Reg. 2703(1); “prescribed” — ITA 248(1); “taxation year” —ITA 249; 
“taxpayer” — ITA 248(1); “term insurance” — Reg. 2700(1); “term insur- 
ance benefit” — Reg. 2702(1). 


2702. Term insurance benefit — (1) Amount of 
benefit — Subject to section 2704, for the purpose of 
paragraph 2701(1)(a), a taxpayer’s term insurance benefit 
under a group term life insurance policy for a calendar 
year is 


(a) where 


(i) the policyholder elects to determine, under this 
paragraph, the term insurance benefit for the year 
of each individual whose life is insured under the 
policy, 


(11) no premium rate that applies for term insurance 
provided under the policy on the life of an indivi- 
dual in respect of the year depends on the age or 
sex of the individual, 


(i111) no amounts are payable under the policy for 
term insurance on the lives of individuals in respect 
of the year other than premiums payable on a regu- 
lar basis that are based on the amount of term in- 
surance in force in the year for each individual, and 


(iv) the year is after 1995, 
the amount determined by the formula 


A-B 
where 


A is the total of the premiums payable for term insur- 
ance provided under the policy on the taxpayer’s 
life in respect of periods in the year, to the extent 
that each such premium is in respect of term insur- 
ance that, if the taxpayer died in the year, would be 
paid to or for the benefit of the taxpayer or as a 
benefit that the taxpayer desired to have conferred 
on any person, and 


Bis the total amount paid by the taxpayer in respect 
of term insurance under the policy on the tax- 
payer’s life in respect of the year; and 


(b) in any other case, the amount, if any, by which 


(i) the total of all amounts each of which is, for a 
day in the year on which term insurance is in effect 
under the policy on the taxpayer’s life, the amount 
determined by the formula 


AXB 
where 
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A is the amount of term insurance in effect on that 
day under the policy on the taxpayer’s life, ex- 
cept the portion, if any, of the amount that, if 
the taxpayer were to die on that day, would be 
paid otherwise than 


(A) to the taxpayer, 
(B) to benefit of the taxpayer, or 


. (C) as a benefit that the taxpayer desired to 
have conferred on any person, and 


B is the average daily cost of insurance for the 
year for the premium category in which the tax- 
payer is included on that day 


exceeds 


(ii) the total amount paid by the taxpayer in respect 
of term insurance under the policy on the tax- 
payer’s life in respect of the year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(2) Average daily cost of insurance — The average 
daily cost of insurance under a group term life insurance 
policy for a calendar year for a premium category is 


(a) subject to paragraph (b), the amount determined by 
the formula | 


(A+ B-C) 
D 
where 


A is the total of the premiums payable for term insur- 
ance provided under the policy on the lives of indi- 
viduals in respect of periods in the year while they 
are in the premium category, 


Bis the total of the amounts paid in the year under 
the policy for term insurance in respect of periods 
in preceding years (other than amounts that have 
otherwise been taken into account for the purpose 
of subsection 6(4) of the Act), to the extent that the 
total can reasonably be considered to relate to term 
insurance provided on the lives of individuals in 
the premium category, 


C is the total amount of policy dividends and experi- 
ence rating refunds paid in the year under the pol- 
icy and not distributed to individuals whose lives 
are insured under the policy, to the extent that the 
total can reasonably be considered to relate to term 
insurance provided on the lives of individuals in 
the premium category, and 


D is the total of all amounts each of which is the 
amount of term insurance in force on a day in the 
year on the lives of individuals in the premium cat- 
egory on that day; or 


(b) the amount that the policyholder determines using 
a reasonable method that is substantially similar to the 
method set out in paragraph (a). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Survivor income benefits — For the purposes of 
this section, where the proceeds of term insurance on the 
life of an individual are payable in the form of periodic 
payments, and the periodic payments are not an optional 
form of settlement of a lump-sum amount, the amount of 
term insurance in effect on the individual’s life on any 
day is the present value, on that day, of the periodic pay- 
ments that would be made if the individual were to die on 
that day. 
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(4) Determination of present value — For the pur- 
pose of subsection (3), the present value on a day in a 
calendar year 


(a) shall be determined using assumptions that are rea- 
sonable at some time in the year; and 


(b) may be determined assuming that an individual on 
whose life the present value depends is the same age 
on that day as on another day in the year. 
Definitions [Reg. 2702]: “amount” —ITA 248(1); “amount of term 
insurance” — Reg. 2702(3); “dividend”, “group term life insurance pol- 
icy’, “individual”, “person” —ITA 248(1); “premium category” — Reg. 
2700(1); “present value” — Reg. 2702(4); “taxpayer? —ITA 248(1); 
“term insurance” — Reg. 2700(1). 


2703. Prepaid insurance benefit — (1) Amount of 
benefit — Subject to section 2704, for the purpose of 
paragraph 2701(1)(b), a taxpayer’s prepaid insurance ben- 
efit under a group term life insurance policy for a calen- 
dar year is 


(a) where the taxpayer is alive at the end of the year, 
the total of all amounts each of which is 


(i) a lump-sum premium (other than the taxpayer 
portion) paid in the year and after February 1994 in 
respect of insurance under the policy on the life of 
the taxpayer, other than a paid-up premium paid 
before 1997, or 


(ii) 3 of a paid-up premium (other than the tax- 
payer portion) in respect of insurance under the 
policy on the life of the taxpayer that was paid 


(A) after February 1994 and before 1997, and 


(B) in the year or one of the two preceding 
years; and 


(b) where the taxpayer died after June 1994 and in the 
year, the amount, if any, by which 


(1) the total of all amounts each of which ts a lump- 
sum premium (other than the taxpayer portion) 
paid under the policy after February 1994 in re- 
spect of insurance on the life of the taxpayer 


exceeds 


(ii) the portion of that total that was included in 
computing the taxpayer’s prepaid insurance benefit 
under the policy for preceding years. 


Related Provisions: ITA  18(9.01)— Matching deduction for 


employer. 


(2) Taxpayer portion of premiums — For the pur- 
pose of subsection (1), the taxpayer portion of a premium 
is the portion, if any, of the premium that the taxpayer 
paid, either directly or by way of reimbursement. 

Definitions [Reg. 2703]: “amount”, “group term life insurance pol- 
icy’ —ITA 248(1); “lump-sum premium”, “paid-up premium” — Reg. 
2700(1); “portion” — Reg. 2703(2); “taxpayer” — ITA 248(1). 


2704. Employee-paid insurance — (1) For the pur- 
pose of subsection 2701(1), where the full cost of insur- 
ance under a group term life insurance policy in a calen- 
dar year is borne by the individuals whose lives are 
insured under the policy, each individual’s term insurance 
benefit and prepaid insurance benefit under the policy for 
the year is deemed to be nil. 


(2) Where the premiums for part of the life insurance (in 
this subsection referred to as the “additional insurance’) 
under a group term life insurance policy are determined 
separately from the premiums for the rest of the life insur- 
ance under the policy, and it is reasonable to consider that 
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the individuals on whose lives the additional insurance is 
provided bear the full cost of the additional insurance, the 
additional insurance, the premiums, policy dividends and 
experience rating refunds in respect of that insurance, and 
the amounts paid in respect of that insurance by the indi- 
viduals whose lives are insured, shall not be taken into 
account for the purposes of this Part. 

Definitions [Reg. 2704]: “additional insurance” — Reg. 2704(2); 


“amount”, “dividend”, “group term life insurance policy”, “individual” — 
ITA 248(1); “term insurance” — Reg. 2700(1). 


2705. Prescribed premium and insurance — For 
the purpose of subsection 6(4) of the Act, as it applies to 
insurance provided in respect of periods that are in 1994 
and before July 1994, 


(a) a lump-sum premium paid under a group term life 
insurance policy after February 1994 in respect of an 
individual who is alive at the end of June 1994 is a 
prescribed premium; and 


(b) insurance in respect of which a premium referred 
to in paragraph (a) is paid is prescribed insurance. 
Definitions [Reg. 2705]: “group term life insurance policy”, “indivi- 
dual” —ITA 248(1); “lump-sum premium” — Reg. 2700(1); “pre- 

scribed” — ITA 248(1). 


PART XXVIII — ELECTION IN 
RESPECT OF ACCUMULATING 
INCOME OF FRUSTS 


History: Part XXVIII was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


2800. [Preferred beneficiary election] -— (1) Any 
election under subsection 104(14) of the Act in respect of 
a taxation year shall be made by filing with the Minister 
the following documents: 


(a) a statement 
(i) making the election in respect of the year, 


(i1) designating the part of the accumulating in- 
come in respect of which the election is being 
made, and 


(111) signed by the preferred beneficiary and a trus- 
tee having the authority to make the election; and 


(b) a statement signed by the trustee showing the com- 
putation of the amount of the preferred beneficiary’s 
share in the accumulating income of the trust for the 
year in accordance with paragraph 104(15)(a), (b) or 
(c) of the Act, as the case may be, together with such 
information concerning the provisions of the trust and 
its administration as is necessary for this purpose. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


(2) The documents referred to in subsection (1) shall be 
filed within 90 days from the end of the trust’s taxation 
year in respect of which the election referred to in subsec- 
tion (1) is made. 

Related Provisions: ITA 104(14.01) — Extension of filing deadline 
where capital gains election filed; Reg. 2800(2.1) — Deadline when capi- 
tal gains exemption election filed for 1994. 


(2.1) Notwithstanding subsection (2), if a trust elects 
under subsection 110.6(19) of the Act in respect of the 
taxation year of the trust that includes February 22, 1994, 
the documents referred to in subsection (1) in respect of 
that year shall be filed on or before the day on or before 


Reg. 
S. 2800(3)(d) (ii) 


which the election under subsection 110.6(19) of the Act 
is required to be filed with the Minister. 
History: Subsec. 2800(2.1) added by P.C. 2001-806, s. 1, May 2, 2001, 


Canada Gazette, Part Il, May 23, 2001, applicable to trust taxation years 
that include February 22, 1994. 


(3) For the purposes of paragraph 104(15)(c) of the Act, 
the discretionary share of a particular preferred benefici- 
ary under a trust of the trust’s accumulating income for a 
taxation year shall be an amount determined as follows: 


(a) where the settlor of the trust is an individual and 
his spouse, both of whom are alive at the end of the 
year and both of whom may be entitled to share in the 
accumulating income of the trust, the discretionary 
share 


(1) of the individual is that proportion of the ac- 
cumulating income of the trust for the year that the 
fair market value of the property contributed by the 
individual is of the aggregate of the fair market 
value of the property contributed by the individual 
and the fair market value of the property contrib- 
uted by his spouse (such fair market values being 
determined in respect of each contribution at the 
time of the making of that contribution), 


(ii) of the spouse is that proportion of the accumu- 
lating income of the trust for the year that the fair 
market value of the property contributed by the 
spouse is of the aggregate of the fair market value 
of the property contributed by the individual and 
the fair market value of the property contributed by 
his spouse (such fair market values being deter- 
mined in respect of each contribution at the time of 
the making of that contribution), and 


(ii1) of any other beneficiary who is a preferred 
beneficiary under the trust is nil; 


(b) where the settlor of the trust is an individual and 
his spouse, both of whom are alive at the end of the 
year but only one of whom may be entitled to share in 
the accumulating income of the trust, the discretionary 
share 


(1) of the individual or his spouse, as the case may 
be, who may be entitled to share in the accumulat- 
ing income of the trust is the accumulating income 
of the trust for the year, and 


(ii) of any other beneficiary who is a preferred ben- 
eficiary under the trust is nil; 


(c) where the settlor of the trust is an individual and 
his spouse, only one of whom is alive at the end of the 
year, and the one who Is alive may be entitled to share 
in the accumulating income of the trust, the discretion- 
ary share 


(i) of the individual or his spouse, as the case may 
be, who is alive at the end of the year is the ac- 
cumulating income of the trust for the year, and 


(11) of any other beneficiary who is a preferred ben- 
eficiary under the trust is nil; 


(d) where, in any case not described in paragraph (a), 
(b) or (c), the settlor of the trust may be entitled to 
share in the accumulating income of the trust and is 
alive at the end of the year, the discretionary share 


(1) of the settlor is the accumulating income of the 
trust for the year, and 


(11) of any other beneficiary who is a preferred ben- 
eficiary under the trust is nil; 
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(e) where, in any case not described in paragraph (a), 
(b) or (c), the spouse of the settlor of the trust may be 
entitled to share in the accumulating income of the 
trust, but the settlor may not, and the spouse is alive at 
the end of the year, the discretionary share 


(i) of the spouse is the accumulating income of the 
trust for the year, and 


(ii) of any other beneficiary who is a preferred ben- 
eficiary under the trust is nil; and 


(f) in any other case, the discretionary share of a pre- 
ferred beneficiary alive at the end of the year is the 
amount obtained by dividing the accumulating income 
of the trust for the year by the number of preferred 
beneficiaries under the trust alive at the end of the year 
who may be entitled to share in the accumulating in- 
come of the trust. 


interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on ac- 
cumulating income of estate; ATR-34: Preferred beneficiary’s election. 


(4) In paragraphs (3)(a) to (e), the phrase “entitled to 
share in the accumulating income of the trust” does not 
include any entitlement that arises by reason of the death 
of any individual who would otherwise be entitled to 
share in the accumulating income of the trust. 


Definitions [Reg. 2800]: “amount” — ITA 248(1); “entitled to share in 
the accumulating income of the trust” — Reg. .2800(4);“individual”, 
‘Minister’, | “property”, ‘‘share’ —ITA 248(1); “taxation year? —ITA 
249; “trust” — ITA 104(1), 248(1), (3). 


PART XXIX — SCIENTIFIC 
RESEARCH AND EXPERIMENTAL 
DEVELOPMENT 


History: The heading to Part XXIX amended. by P.C. 1986-2770, para. 
3(a), December 11, 1986, Canada Gazette, Part II, December 24, 1986, 
applicable to expenditures made in taxation years ending after May 23, 
1985. 


Part XXIX was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


2900. (1) [Repealed] 


History: Subsec. 2900(1) repealed by P.C.. 2000-1095, subsec. 1(2), July 
27, 2000, Canada Gazette, Part II, August.16, 2000, applicable to work 
performed after February 27, 1995 except that, for the purposes of paras. 
149(1)G) and (8)(b) of the:Act, the repeal does not apply to work per- 
formed pursuant to an agreement in writing made by the taxpayer before 
February 28, 1995. (See now ITA 248(1)“scientific research and experi- 
mental development’.) The subsec. formerly read: 


(1) For the purposes of this Part and section 37 of the Act, “scien- 
tific research and experimental development” means systematic. in- 
vestigation or search carried out in a field of science or technology 
by means of experiment or analysis, that is to say, 


(a) basic research, namely, work undertaken, for the: advance- 
ment of scientific knowledge without a specific practical appli- 
cation in view, 


(b) applied research, namely, work undertaken for the advance- 
ment of scientific knowledge with a specific practical applica- 
tion in view, 

(c) experimental development, namely, work undertaken for the 
purposes of achieving technological advancement for the pur- 
poses of creating new, or improving existing, materials, de- 
vices, products or processes, including incremental improve- 
ments thereto, or 


(d) work with respect to engineering, design, operations re- 
search, mathematical analysis, computer programming, data 
collection, testing and psychological research where that work 
is commensurate with the needs, and directly in support, of the 
work described in paragraph (a), (b) or (c), 
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but does not include work with respect to 

(e) market research or sales promotion, 
(f) quality control or routine testing of materials, devices, prod- 
ucts or processes, 
(g) research in the social sciences or the humanities, 
(h) prospecting, exploring or drilling for, or producing, miner- 
als, petroleum or natural gas, 
(i) the commercial production of a new or improved material, 
device or product or the commercial use of a new or improved 
process, 
(j) style changes, or 
(k) routine data collection. 

The opening words of subsec. 2900(1) amended by P.C. 2000-1095, sub- 


sec. 1(2), July 27, 2000, Canada Gazette, Part 1, August 16, 2000, appli- 
cable to 1995 et seq. The opening words formerly read: 


(1) For the purposes of this Part and sections 37 and 37.1 of the Act, 
“scientific research and experimental development” means system- 
atic investigation or search carried out in a field of science or tech- 
nology by means of experiment or analysis, that is to say, 


Subsec. 2900(1) amended by P.C. 1995-16, subsec. 1(1), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


That portion of s. 2900 preceding para. (a) amended ands. 2900 renum- 
bered as subsec. 2900(1), by P.C. 1986-2770, para. 3(a), December 11, 
1986, Canada Gazette, Part HU, December 24, 1986, applicable to expendi- 
tures made in taxation years ending after May 23, 1985. 


All that portion of s. 2900 preceding para. (a) substituted by-P.C. 1978- 
2917, s. 1, September 27,1978, Canada Gazette, Part If, October 11, 
1978, effective for the period commencing with a taxation year ending 
after 1977. | 


Selected Cases [Reg. 2900(1)]: Développements de Systemes 
Spécialisés M.T.P.C. Inc. v. R., [2000] 2.C.T.C. 2031 (TCC) (Working on 
computer programs not scientific research); Hun-Medipharma Research 
Inc. v. R., [1999] 1 C.T.C. 2800 (TCC) (Not necessary for SR&ED that 
there be both analysis and experimentation). 


(2) For the purposes of clause 37(8)(a)(G)(B) and sub- 
clause 37(8)(a)(@i)(A)CI) of the Act, the following ex- 
penditures are directly attributable to the prosecution of 
scientific research and experimental development: 


(a) the cost of materials consumed or transformed in 
such prosecution; 


(b) where an employee directly undertakes, supervises 
or supports such prosecution, the portion of the 
amount incurred for salary or wages of the employee 
that can reasonably be considered to be in respect of 
such prosecution; and 


-(c) other expenditures, or those portions of other ex- 
penditures, that are directly related to such prosecution 
and that would not have been incurred if such prosecu- 
tion had not occurred. 


Related Provisions: ITA 127(27) — ITC recapture.’ 


History: Para. 2900(2)(a) amended by P.C. 2000-1095, subsec. 1(3), July 
27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable to costs 
incurred after February 23, 1998. The para. formerly read: 

(a) the cost of materials consumed in such prosecution; 
The opening words of subsec. 2900(2) and paras. 2900(2)(b) and (c) 
amended by P.C. 1995-16, subsecs. 1(2) and (3), January 11, 1995, Can- 
ada Gazette, Part I, January 25, 1995. The amendment to the opening 
words is applicable to taxation years ending after December 2, 1992; pa- 
ras. 2900(2)(b) and (c) applicable to 1990 et seq. 
Subsec. 2900(2) added by P.C. 1986-2770, s. 4, December 11, 1986, Can- 
ada Gazette, Part Il, December 24, 1986, applicable to expenditures made 
in taxation years ending after May 23, 1985. 
Selected Cases [Reg. 2900(2)]: Consoltex Inc. v. R., [1997] 2 C.T.C. 
2846 (TCC) (Cost of yarn used for scientific research fell within 
provision). 
Information Circulars: See at end of Reg. 2900. 
Application Policies: SR&ED 96-06: Directly undertaking, supervising 
or supporting “directly engaged” SR&ED salary and wages; SR&ED 
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2000-01: Cost of materials; SR&ED 2002-01: Expenditures incurred for 
administrative salaries or wages — “directly related” test; SR&ED 2002- 
O2R: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures. 


(3) For the purposes of subclause 37(8)(a)(ii)(A)CD of the 
Act, the following expenditures are directly attributable to 
the provision of premises, facilities or equipment for the 
prosecution’ of scientific research and experimental 
development: 


(a) the cost of the maintenance and upkeep of such 
premises, facilities or equipment; and 


(b) other expenditures, or those portions of other ex- 
penditures, that are directly related to that provision 
and that would not have been incurred if those prem- 
ises or facilities or that equipment had not existed. 
History: The opening words of subsec. 2900(3) and para. 2900(3)(b) 
amended by P.C. 1995-16, subsecs. 1(4) and (5), January 11, 1995, Can- 
ada Gazette, Part Il, January 25, 1995. The amendment to the opening 


words is applicable to taxation years ending after December 2, 1992; para. 
2900(3)(b) applicable to 1990 et seg. 


Subsec. 2900(3) added by P.C. 1986-2770, s. 4, December 11, 1986, Can- 
ada Gazette, Part Il, December 24, 1986, applicable to expenditures made 
in taxation years ending after May 23, 1985. 


(4) For the purposes of the definition “qualified expendi- 
ture” in subsection 127(9) of the Act, the prescribed 
proxy amount of a taxpayer for a taxation year, in respect 
of a business, in respect of which, the taxpayer elects 
under clause 37(8)(a)(ii)(B) of the Act is 65% of the total 
of all amounts each of which is that portion of the amount 
incurred in the year by the taxpayer in respect of salary or 
wages of an employee of the taxpayer who 1s directly en- 
gaged in scientific research and experimental develop- 
ment carried on in Canada that can reasonably be consid- 
ered to relate to the scientific research and experimental 
development having regard to the time spent by the em- 
ployee on the scientific research and experimental 
development. 

Related Provisions: Reg. 2900(5)-(7) — Additional rules re prescribed 


proxy amount; Reg. 2900(9) — Benefits and bonuses excluded from 
wages. 


History: Subsec. 2900(4) amended by P.C. 1995-16, subsec. 1(6), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to 
taxation years ending after December 2, 1992. 


Subsec. 2900(4) added by P.C. 1986-2770, s. 4, December 11, 1986, Can- 
ada Gazette, Part Il, December 24, 1986, applicable to expenditures made 
in taxation years ending after May 23, 1985. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising 
or supporting “directly engaged” SR&ED salary and wages. 


(5) Subject to subsections (6) to (8), where in subsection 
(4) the portion of an expenditure is all or substantially all 
of the expenditure, that portion shall be replaced by the 
amount of the expenditure. 

History: Subsec. 2900(5) added by P.C. 1995-16, subsec. 1(6), January 


11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising 
or supporting “directly engaged” SR&ED salary and wages. 


(6) The amount determined under subsection (4) as the 
prescribed proxy amount of a taxpayer for a taxation year 
in respect of a business shall not exceed the amount, if 
any, by which 
(a) the total of all amounts deducted in computing the 
taxpayer’s income for the year from the business, 


exceeds the total of all amounts each of which 1s 


(b) an amount deducted in computing the income of 
the taxpayer for the year from the business under any 


Reg. 
S. 2900(9)(b) 


of sections 20, 24, 26, 30, 32, 37, 66 to 66.8 and 104 
of the Act, or 


(c) an amount incurred by the taxpayer in the year in 
respect of any outlay or expense made or incurred for 
the use of, or the right to use, a building other than a 
special-purpose building. 

History: Subsec. 2900(6) added by P.C. 1995-16, subsec. 1(6), January 


11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


(7) In determining the prescribed proxy amount of a tax- 
payer for a taxation year, the portion of the amount in- 
curred in the year by the taxpayer in respect of salary or 
wages of a specified employee of the taxpayer that is in- 
cluded in computing the total described in subsection (4) 
shall not exceed the lesser of 


(a) 75% of the amount incurred by the taxpayer in the 
year in respect of salary or wages of the employee, 
and 


(b) the amount determined by the formula 


BIE Wa Soda 


365 
where 


A is the Year’s Maximum Pensionable Earnings (as 
determined under section 18 of the Canada Pen- 
sion Plan) for the calendar year in which the taxa- 
tion year ends, and 


Bis the number of days in the taxation year in which 
the employee is an employee of the taxpayer. 


Related Provisions: Reg. 2900(9) — Benefits and bonuses excluded 
from wages: ° 


History: Subsec. 2900(7) added by P.C. 1995-16, subsec. 1(6), January 
11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December.2, 1992. 


(8) Where 
(a) a taxpayer is a corporation, 
(b) the taxpayer employs in a taxation year ending in a 


calendar year an individual who is a specified em- 
ployee of the taxpayer, 


(c) the taxpayer is associated with another corporation 
(referred to as the “associated corporation”) in a taxa- 
tion year of the associated corporation ending in the 
calendar year, and 


(d) the individual is an employee of the associated cor- 
poration in the taxation year of the associated corpora- 
tion ending in the calendar year, 


the total of all amounts that may be included in comput- 
ing the total described in subsection (4) in respect of sala- 
ries or wages of the individual by the taxpayer in its taxa- 
tion year ending in the calendar year and by all associated 
corporations in their taxation years ending in the calendar 
year shall not exceed the amount that is 2.5 times the 
Year’s Maximum Pensionable Earnings (as determined 
under section 18 of the Canada Pension Plan) for the cal- 
endar year. 

History: Subsec. 2900(8) added by P.C. 1995-16, subsec. 1(6), January 


11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


(9) For the purposes of subsections (4) and (7), an amount 
incurred in respect of salary or wages of an employee in 
a taxation year does not include 


(a) an amount described in section 6 or 7 of the Act; 


(b) an amount deemed under subsection 78(4) of the 
Act to have been incurred; 
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(c) bonuses; or 
(d) remuneration based on profits. 


History: Subsec. 2900(9) added by P.C. 1995-16, subsec. 1(6), January 
11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising 
or supporting “directly engaged” SR&ED salary and wages. 


(10) For the purpose of subsection (8), 


(a) an individual related to a particular corporation, 
and 


(b) a partnership any member of which is an indivi- 
dual related to a particular corporation or is a corpora- 
tion associated with a particular corporation, 


shall be deemed to be a corporation associated with the 
particular corporation. 
History: Subsec. 2900(10) added by P.C. 1995-16, subsec. 1(6), January 


11, 1995, Canada Gazette, Part II, January 25, 1995, applicable to taxation 
years ending after December 2, 1992. 


(11) The depreciable property of a taxpayer that is pre- 
scribed for the purposes of the definition “first term 
shared-use-equipment” in subsection 127(9) of the Act is 


(a) a building of the taxpayer; 
(b) a leasehold interest of the taxpayer in a building; 


(c) a property of the taxpayer if, at the time it was ac- 
quired by the taxpayer, the taxpayer or a person re- 
lated to the taxpayer intended that it would be used in 
the prosecution of scientific research and experimental 
development during the assembly, construction or 
commissioning of a facility, plant or line for-commer- 
cial manufacturing, commercial processing or other 
commercial purposes (other than scientific research 
and experimental development) and intended 


(i) that it would be used during its operating time in 
its expected useful life primarily for purposes other 
than scientific research and experimental develop- 
ment, or 


(11) that its value would be consumed primarily in 
activities other than scientific research and experi- 
mental development; and 


(d) part of a property of the taxpayer if, at the time the 
part was acquired by the taxpayer, the taxpayer or a 
person related to the taxpayer intended that the part 
would be used in the prosecution of scientific research 
and experimental development during the assembly, 
construction or commissioning of a facility, plant or 
line for commercial manufacturing, commercial 
processing or other commercial purposes (other than 
scientific research and experimental development), 
and intended 


(1) that it would be used during its operating time in 
its expected useful life primarily for purposes other 
than scientific research and experimental develop- 
ment, or 


(ii) that its value would be consumed primarily in 
activities other than scientific research and experi- 
mental development. 

History [Reg. 2900(11)]: Subsec. 2900(11) added by P.C. 1995-16, 


subsec. 1(6), January 11, 1995, Canada Gazette, Part I, January 25, 1995, 
applicable to property acquired after December 2, 1992. 

Application Policies: SR&ED 96-07: Prototypes, custom prod- 
ucts/commercial assets, pilot plants and experimental production. 
Selected Cases [Reg. 2900]: C.W. Agencies Inc. y. R., [2000] 4 C.T.C. 
2272 (TCC) (Computer software expenditures were not SR&ED); RIS- 
Christie v. R., [1999] 1 C.T.C. 132 (FCA); rev’g [1996] 3 C.T.C. 2827 
(TCC) (Failure to adduce documentary evidence of research not necessa- 
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rily fatal); Northwest Hydraulic Consultants Ltd. v. R., [1998] 3 C.T.C. 
2520 (TCC) (Court approved criteria in IC 86-4R3 .as indicative of 
SR&ED). 


Definitions [Reg. 2900]: “amount” —ITA 248(1); “amount in- 
curred” — Reg. 2900(9); “associated” — Reg. 2900(10)(b); “associated 
corporation” — Reg. 2900(8)(c); “business” — ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), /nterpre- 
tation Act 35(1); “depreciable property’ —ITA 13(21), 248(1); “em- 


ployee”, “individual”, ‘mineral’ — ITA 248(1); “person”, “prescribed”, 
“salary or 


“property” —ITA 248(1); “related” —ITA 251(2)-(6); 
wages” — ITA 248(1), Reg. 2900(9); “scientific research and experimen- 
tal development” — Reg. 2900(1); “specified employee” —ITA 248(1); 
“taxation year’ —ITA 249; “taxpayer? —ITA 248(1); “total of all 
amounts” — Reg. 2900(8). 


Interpretation Bulletins [Reg. 2900]: IT-151R5: Scientific research 
and experimental development expenditures. 


Information Circulars [Reg. 2900]: 86-4R3: Scientific research and 
experimental development; 94-2: Machinery and equipment industry ap- 
plication paper; 97-1: SR&ED — Administrative guidelines for software 
development. 


2901. Prescribed expenditures — For the purposes 
of paragraph 37.1(5)(c) [37.1(5)“qualified expenditure’’] 
of the Act, a prescribed expenditure is 


(a) an expenditure of a current nature incurred by a 
corporation in respect of 


(i) the general administration or management of a 
business, including 


(A) administrative salary or wages and related 
benefits in respect of a person whose duties are 
not all or substantially all directed to the prose- 
cution of scientific research and experimental 
development, except to the extent that such ex- 
penditure is described in subsection 2900(2) or 
(3), 

(B) a legal or accounting fee, 


(C) an amount described in any of. paragraphs 
20(1)(c) to (g) of the Act, 


(D) an entertainment expense, 
(E) an advertising or selling expense, 
(F) a convention expense, 


(G) a-due or fee in respect of membership in a 
scientific or technical society or organization, 
and 


(H) a fine or penalty, or 


(i1) the maintenance and upkeep of premises, facili- 
ties or equipment to the extent that such expendi- 
ture is not attributable to the prosecution of scien- 
tific research and experimental development, 


except any such expenditure incurred by a corporation 
that derives all or substantially all of its revenue from 
the prosecution of scientific research and experimental 
development or the sale of rights in or arising out of 
scientific research and experimental development car- 
ried on by it; 

(b) an expenditure of a capital nature incurred by a 
corporation in respect of 


(1) the acquisition of property, except any such ex- 
penditure that was incurred for.and was all or sub- 
stantially all attributable to the prosecution, or to 
the provision of premises, facilities or equipment 
for the prosecution, of scientific research and ex- 
perimental development, or 

(11) the acquisition of property that is qualified pro- 
perty within the meaning assigned by subsection 
127(9) of the Act; 
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(c) an expenditure made to acquire rights in, or arising 
out of, scientific research and experimental develop- 
ment; or 


(d) an expenditure on scientific research and experi- 
mental development in respect of which an amount is 
deductible under section 110 of the Act. 
History: That portion of para. 2901(a) following cl. (i)(H) and paras. 
2901(b), (c), (d) amended, and cl..2901(a)(i)(A) and subparas. 2901(b)(i), 
(11) substituted, by P.C. 1986-2770, paras. 3(c), (d) and s. 5, December 11, 
1986, Canada Gazette, Part Il, December 24, 1986, applicable to expendi- 
tures made in taxation years ending after May 23, 1985. 


Cl. 2901(a)(i)(C) substituted by P.C. 1986-1048, s. 2, May 1, 1986, Can- 
ada Gazette, Part Il, May 14, 1986, applicable to bills drawn after June 
1984. 


S. 2901 added by P.C. 1978-2917, s. 2, September 27, 1978, Canada Ga- 
zette, Part Il, October 11, 1978, effective for the period commencing with 
a taxation year ending after 1977. 

Definitions [Reg. 2901]: “amount”, “business” — ITA 248(1); “corpo- 
ration” —ITA 248(1), Interpretation Act 35(1); “person”, “prescribed”, 
“property” —ITA 248(1); “related” —ITA 251(2)-(6); “salary or 
wages’ — ITA 248(1); “scientific research and experimental develop- 
ment” = Reg. 2900(1). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


2902. For the purposes of the definition “qualified expen- 
diture” in subsection 127(9) of the Act, a prescribed ex- 
penditure is 


(a) an expenditure of a current nature incurred by a 
taxpayer in respect of 


(1) the general administration or management of a 
business, including 


(A) administrative salary or wages and related 
benefits in respect of a person whose duties are 
not all or substantially all directed to the prose- 
cution of scientific research and experimental 
development, except to the extent that such ex- 
penditure is described in subsection 2900(2) or 
(3), 

(B) a legal or accounting fee, 


(C) an amount described in any of paragraphs 
20(1)(c) to (g) of the Act, 


(D) an entertainment expense, 
(E) an advertising or selling expense, 
(F) a conference or convention expense, 


(G) a due or fee in respect of membership in a 
scientific or technical society or organization, 
and 


(H) a fine or penalty, or 


(ii) the maintenance and upkeep of premises, facili- 
ties or equipment to the extent that such expendi- 
ture is not attributable to the prosecution of scien- 
tific research and experimental development; 


(b) an expenditure of a capital nature incurred by a 
taxpayer in respect of 


(i) the acquisition of property, except any such ex- 
penditure that at the time it was incurred 


(A) was for first term shared-use-equipment or 
second term shared-use-equipment, or 


(B) was for the provision of premises, facilities 


or equipment if, at the time of the acquisition of 


the premises, facilities or equipment, it was 
intended 
(1) that the premises, facilities or equipment 
would be used during all or substantially all 
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of the operating time of the premises, facili- 
ties or equipment in the expected useful life 
of the premises, facilities or equipment for 
the prosecution of scientific research and ex- 
perimental development in Canada, or 


(II) that all or substantially all of the value 
of the premises, facilities or equipment 
would be consumed in the prosecution of 
scientific research and experimental devel- 
opment in Canada, 


(ii) the acquisition of property that is qualified pro- 
perty within the meaning assigned by subsection 
127(9) of the Act, or 


(iii) the acquisition of property that has been used, 
or acquired for use or lease, for any purpose 
whatever before it was acquired by the taxpayer; 


(c) an expenditure made to acquire rights in, or arising 
out of, scientific research and experimental develop- 
ment; or 


(d) an expenditure on scientific research and experi- 
mental development.in respect of which an amount is 
deductible under section 110.1 or section 118.1 of the 
Act; or 


- (e) an expenditure of a current or capital nature, to the 
extent that the taxpayer has received or is entitled to 
receive a reimbursement in respect thereof from 


pics ad Amendment — Reg. ee 
opening words 


_ © for the purpose ‘of sections 194 and 195 of the 
~ Act, an expenditure of a current or capital nature, to 
the extent that the taxpayer has received or is entitled 
_to receive a reimbursement in respect of the expendi-_ 
ture from 


Application: The October 27, 1998 draft regulations, s. 2, will amend the 
opening words of para. 2902(e) to read as above, applicable to amounts 
that become receivable after December 20, 1991. 


Technical Notes: Section 2902 defines a peescsihed oe 
ture for the purposes of subsection 127(9) of the Income Tax Act. 
Prescribed expenditures are not eligible for investment tax 
credits. : 


Paragraph 2902(e) of the Income Tax Regulations is amended 
consequential on the amendments to the definition “contract pay- 
ment” in subsection 127(9) of the Act. Those amendments pro- 
vided that a contract payment included certain payments for sci- 
entific research and experimental development that is performed 
for or on behalf of a person entitled to a deduction in respect of 
the amount because of subparagraph 37(1)(a)(i) or (i.1) of the 
Act. Contract payments received reduce the base upon which a 
taxpayer's ITC in respect of SR&ED is calculated. Those amend- 
ments were effective for amounts that became payable after De- 
cember 20, 1991. In view of the amended definition of “contract 
payment” applicable to ITCs in respect of SR&ED, the provi- 
sions of paragraph 2902(e) became redundant for ITC purposes. 
However, paragraph 2902(e) of the Regulations is still relevant 
in respect of claims for refunds of Part VIII Refundable Tax on 
Corporations in Respect of the Scientific Research and Experi- 
mental Development Tax Credit. Regulation 2902(e) is, there- 
fore, amended to apply only for the purposes of the Part VIII 
Refundable Tax. 


(i) a person resident in Canada, other than 
(A) Her Majesty in right of Canada or a 
province, 


(B) an agent of Her Majesty in right of Canada 
or a province, 


(C) a corporation, commission or association 
that is controlled, directly or indirectly in any 
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manner whatever, by Her Majesty in right of 
Canada or a province or by an agent of Her 
Majesty in right of Canada or a province, or 


(D) a municipality in Canada or a municipal or 
public body performing a function of govern- 
ment in Canada, or 


(ii) a person not resident in Canada to the extent 
that the said reimbursement is deductibie by the 
person in computing his taxable income earned in 
Canada for any taxation year. 


Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled di- 
rectly or indirectly”. 


History: Cl. 2902(a)(i)(F) amended by P.C. 1995-16, subsec. 2(1), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to 
expenses incurred after January 25, 1995. 


That portion of para. 2902(a) after subpara: (ii) repealed by P.C. 1995-16, 
subsec. 2(2), January 11, 1995, Canada Gazette, Part Il, January 25, 1995, 
applicable to taxation years beginning after February 22, 1994. 


Subpara. 2902(b)(i) amended by P.C. 1995-16, subsec. 2(3), January 11, 
1995, Canada Gazette, Part I, January 25, 1995, applicable to property 
acquired after December 2, 1992. 


Para. 2902(d) substituted by P.C. 1994-139, s. 5, January 27, 1994, Can- 
ada Gazette, Part I, February 9, 1994, applicable to 1988 ef seq. 


Subpara. 2902(b)(iii) substituted by P.C. 1988-390, s. 15, March 3, 1988, 
Canada Gazette, Part Il, March 16, 1988, applicable in respect of property 
acquired after March 16, 1988, other than property acquired after that date 
pursuant to the terms of an agreement in writing to acquire the property 
entered into by the taxpayer on or before that date. 


That portion of para. 2902(a) following cl. (4)(H) and paras.'2902(b), (c), 
(d) amended, and that portion of s. 2902 preceding cl. (a)(i)(B) and sub- 
paras. 2902(b)(1), (ii) substituted, by P.C., 1986-2770, paras 3(e), (f) and s. 
6, December 11, 1986, Canada Gazette, Part Il, December 24, 1986, ap- 
plicable to expenditures made in taxation years ending after May 23, 1985. 


Cl. 2902(a)G)(C) substituted by P.C. 1986-1048, s. 3, May 1, 1986, Can- 
ada Gazette, Part Il, May 14, 1986, applicable to bills drawn after June 
1984. 


S. 2902 added by P.C. 1978-2917, s. 3, September 27, 1978, Canada Ga- 
zette, Part I, October 11, 1978, effective for the period commencing with 
the 1977 taxation year. 


Selected Cases [Reg. 2902]: Quantetics Corp. v. R.; [2000] 3 C.T.C. 
2397 (TCC) (Revenue test is a gross revenue test). 


Definitions [Reg. 2902]: “amount”, “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “controlled directly or indi- 
rectly’? —ITA 256(5.1), (6.2); “corporation” —ITA 248(1), Interpreta- 
tion Act 35(1); “Her Majesty” — Interpretation Act 35(1); “person’, 
“prescribed”, “property” — ITA 248(1); “province” — Interpretation Act 
35(1); “related” —ITA 251(2)-(6); “resident in Canada’ —ITA 250; 
“salary or wages” —ITA 248(1); “scientific. research and experimental 
development” — Reg. 2900(1); “taxable income earned in Canada” — 
ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 

Interpretation Bulletins: IT-104R2: Deductibility of fines.or penalties; 


IT-151R5: Scientific research and experimental development 
expenditures. 


Application Policies: SR&ED 2002-01: Expenditures incurred for ad- 
ministrative salaries or wages — “directly related” test ; SR&ED 2003-01: 
Capital property intended to be used all or substantially ‘all for SR&ED. 


2903. Special-purpose buildings — For the purposes 
of this Part and paragraph 37(8)(d) of the Act, a special- 
purpose building is a building the working areas of which 
are designed and constructed to have a displacement in 
any direction of not more than .02 micrometre and to 
have, per .028 cubic metre of interior airspace, 


(a) not more than 350 airborne particles of a size less 
than or equal to .1 micrometre in diameter and no air- 
borne particles of a size greater than .1 micrometre in 
diameter, 


(b) not more than 75 airborne particles of a size less 
than or equal to .2 micrometre in diameter and no air- 
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borne particles of a size greater than .2 micrometre in 
diameter, 


(c) not more than 30 airborne particles of a size less 
than or equal to .3 micrometre in diameter and no air- 
‘borne particles of a size greater than .3 micrometre in 
diameter, or 


(d) not more than 10 airborne particles of a size less 
than or equal to .5 micrometre in diameter and no air- 
borne particles of a size greater than .5 micrometre in 
diameter. 

History: The opening words of s. 2903 amended by P.C. 1995-16, s. 3, 


January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to 
taxation years ending after December 2, 1992. 


S. 2903. added by P.C. 1991-2028, October 24, 1991, Canada Gazette, 
Part II, November 6, 1991, applicable in respect of buildings that were 
acquired or in respect of which rental expenses were incurred after 1987. 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures, 


PART XXX — COMMUNICATION OF 
INFORMATION 


History: The heading preceding s. 3000 of Part XXX substituted by P.C. 
1985-465, subsec. 15(1), February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, effective commencing March 30, 1983. 


Part XXX was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


3000. [Revoked] 


History: S. 3000 revoked by P.C. 1993-1943, December 2, 1993, Canada 
Gazette Part II], December 15, 1993. 


Para. 3000(b) substituted by P.C. 1991-1740, September 19, 1991, Can- 
ada Gazette Part II, October 9, 1991. 


3001. [Revoked] 


History: S. 3001 revoked by P.C. 1993-1943, December 2, 1993, Canada 
Gazette Part Il, December 15, 1993. 


Para. 3001(a) substituted by P.C. 1990-2780, s. 13, December 20, 1990, 
Canada Gazette, Part I, January 16, 1991, applicable after March 1987. 


S. 3001 added by P.C. 1985-465, subsec. 15(2), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, effective commencing March 30, 
1983. 


3002. [Revoked] 


History: S. 3002 revoked by P.C. 1993-1943, December 2, 1993, Canada 
Gazette Part II, December 15, 1993. 


S. 3002, added: by P.C. 1989-1780, September 21, 1989, Canada Gazette, 
Part II, October 11, 1989. 


3003. Prescribed laws of the province of Que- 
bec — For the purposes of paragraph 122.64(2)(a) of the 
Act, the following are prescribed laws of the Province of 
Quebec: 


(a) An Act respecting Family Benefits, R.S.Q., c. P- 
19.1; 


(b) An Act respecting the Québec Pension Plan, 
R.S.Q., c. R-9; and 


(c) An Act respecting Income Support, Employment 
Assistance and Social Solidarity, R.S.Q.,.c. S-32.001, 
as it relates to the additional amounts for dependent 
children. 


History: S. 3003 amended by P.C. 2002-2169, s. 14, December 12, 2002, 
Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Subpara. 3003(a)(i) amended, and subpara. (iii) added by P.C. 1997-1688, 
November 20, 1997, Canada Gazette, Part Il, December 10, 1997, appli- 
cable to information provided after June 19, 1997. 
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Paras. 3003(d) and (e) added by P.C. 1994-1658, October 6, 1994, Canada 
Gazette, Part Il, October 19, 1994. 


Subparas. 3003(b)(ii) and (iii) added by P.C. 1994-560, April 14, 1994, 
Canada Gazette, Part Il, May 4, 1994. 


Subpara. 3003(a)(ii) added, by P.C. 1993-538, March 23, 1993, Canada 
Gazette, Part II, April 7, 1993. 


S. 3003 added by P.C. 1992-2653, December 17, 1992, Canada Gazette, 
Part II, January 13, 1993, effective commencing December 21, 1992. 


Definitions [Reg. 3003]: “amount”, “prescribed” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1). 


3004. For the purposes of subparagraph 241(4)(Q.1)(i) of 
the Act, An Act Respecting Family Benefits, S.Q: 1997, ¢. 
57, is, in respect of the Province of Quebec, a prescribed 
law of a province. 


History: S. 3004 added by P.C. 1998-1121, June 18, 1998, Canada Ga- 
zette, Part Il, July 8, 1998, in force July 1, 1998. 


Definitions [Reg. 3004]: “prescribed” —ITA 248(1); “province” — 
Interpretation Act 35(1). 


PART XXXI — [REVOKED] 


History: Part XXXI revoked by P.C. 1984-3789, s..11,, November 29, 
1984, Canada Gazette, Part Il, December 12, 1984. 


Part XXXI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


PART XXXIi — PRESCRIBED STOCK 
EXCHANGES AND CONTINGENCY 
FUNDS 


History: The heading for Part XXXII amended by P.C. 1985-2277, s. 7, 
July 24, 1985, Canada Gazette, Part Il, August 7, 1985, effective Novem- 
ber 13, 1981. 


Part XXXII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


3200. Stock exchanges in Canada — For the pur- 
poses of the Act, the following are prescribed stock ex- 
changes in Canada: 

(a) Tiers 1 and 2 of the TSX Venture Exchange (also 

known-as Tiers. 1 and 2 of the Canadian Venture 

Exchange); 

(b) Montreal Stock Exchange; and 

(c) Toronto Stock Exchange. 

(d) [Repealed] 

(e) [Repealed] 


Related Provisions: ITA 55(6) — Reorganization share deemed listed 
on prescribed stock exchange; ITA 87(10) — Share deemed listed on pre- 
scribed stock exchange following amalgamation; ITA 248(29) — Part, di- 
vision or subdivision of stock exchange also qualifies; Canada-U.S. Tax 
Treaty:Art. XXIX-A:5(a)(ii) — Meaning of “recognized stock exchange”. 


History: Para. 3200(a) substituted for paras. (a) and (a.1) by P.C. 2003- 
1919, subsec. 1(2), December 3, 2003, Canada Gazette, Part II, December 
17, 2003, applicable as of 5:00 p.m. EDST on September 29, 2000. 


Para. 3200(a.1) added by the said P.C. 2003-1919, subsec. 1(1), effective 
November 26, 1999. 


Paras. 3200(d) and (e) repealed by the said P.C. 2003-1919, subsec. 1(3), 
effective December 17, 2003. The paras. formerly read: 


(d) Vancouver Stock Exchange; and 
(e) Winnipeg Stock Exchange. 


The opening words of s. 3200 amended by P.C. 2001-954, s. 3, May 31, 
2001, Canada Gazette, Part Il, June 20, 2001, applicable after 1991. 
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That portion of s. 3200 preceding para. (a) substituted by P.C. 1994-139, s. 
6, January 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable 
after 1985, except that the section shall be read: 


(a) before 1990, without reference to para. 13(27)(f) of the Act; 
(b) before 1989, without reference to cl. 19(5)(b)(v)(C) of the Act; 


(c) before the 1991 taxation year, without reference to subpara. 
48.1(1)(a)(ii) of the Act; 


(d) before the 1986 taxation year, as if the reference to ss. 87 and 89 
were a reference to ss. 70, 87 and 89 of the Act; 


(e) before October 9, 1986, without reference to s. 207.5 of the Act; 


(f) before April 27, 1989, without reference to the definition “quali- 
fied security” in subsec. 260(1) of the Act. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1989-1565, 
s. 1, August 14, 1989, Canada Gazette, Part II, August 30, 1989, applica- 
ble after June 18, 1987. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1988-390, s. 
16, March 3, 1988, Canada Gazette, Part Il, March 16, 1988, effective 
January 1, 1986, except that the reference to subsec. 206(1) and s. 206.1 is 
applicable to periods occurring after October 31, 1985, 


All that portion of s. 3200 preceding para. (a) substituted by P.C. 1985- 
2277, s. 8, July 24, 1985, Canada Gazette, Part Il, August 7, 1985, effec- 
tive November 13, 1981. 


All that portion of s. 3200 preceding para. (a) substituted by P.C. 1984- 
3789, s. 12, November 29, 1984, Canada Gazette, Part Il, December 12, 
1984. 


All that portion of s. 3200 preceding para. (a) substituted by P.C. 1981- 
2518, s. 1, September 16, 1981, Canada Gazette, Part Il, October 14, 
1981, effective January 1, 1981. 


S. 3200 substituted by P.C. 1980-2225, s. 1, August 27, 1980, Canada 
Gazette, Part Il, September 10, 1980, effective for 1977 et seq. 


S. 3200 substituted by P.C. 1980-422, February 8, 1980, Canada Gazette, 
Part I, February 27, 1980, effective December 6, 1979. 


Definitions [Reg. 3200]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-458R2:, Canadian-controlled _ private 
corporation. 


3201. Stock exchanges outside Canada — For the 
purposes of the Act, the following are prescribed stock 
exchanges outside Canada: . 


(a) in Australia, the Australian Stock Exchange; 

(b) in Belgium, the Brussels Stock Exchange; 

(c) in France, the Paris Stock Exchange; 

(d) in Germany, the Frankfurt Stock Exchange; 

(e) in Hong Kong, the Hong Kong Stock Exchange; 
(f) in Italy, the Milan Stock Exchange; 

(g) in Japan, the Tokyo Stock Exchange; 

(h) in Mexico, the Mexico City Stock Exchange; 


(i) in the Netherlands, the Amsterdam Stock 
Exchange; 


(j) in New Zealand, the New Zealand Stock Exchange; 
(k) in Singapore, the Singapore Stock Exchange; 

(1) in Spain, the Madrid Stock Exchange; 

(m) in Switzerland, the Zurich Stock Exchange; 


(n) in the United Kingdom, the London Stock 
Exchange; 


(o) in the United States, 
(i) the American Stock Exchange, 
(ii) the Boston Stock Exchange, 
(111) the Chicago Board of Options, 
(iv) the Chicago Board of Trade, 
(v) the Cincinnati Stock Exchange, 
(vi) the Intermountain Stock Exchange, 
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(vil) the Midwest Stock Exchange, 


(viii) the National Association of Securities Deal- 
ers Automated Quotation System, 


(ix) the New York Stock Exchange, 
(x) the Pacific Stock Exchange, 
(xi) the Philadelphia Stock Exchange, and 
(xii) the Spokane Stock Exchange; 
(p) in Ireland, the Irish Stock Exchange; 
(q) in Israel, the Tel Aviv Stock Exchange; 
(r) in Austria, the Vienna Stock Exchange: 
(s) in Denmark, the Copenhagen Stock Exchange; 
(t) in Finland, the Helsinki Stock Exchange; 
(u) in Norway, the Oslo Stock Exchange; 


(v) in South Africa, 
change; and 


the Johannesburg Stock Ex- 


(w) in Sweden, the Stockholm Stock Exchange. 


Proposed Addition — Reg. 3201 — 


Department of Finance news release 2003-032, ui ae 
2003: Luxembourg and Warsaw Stock Exchanges t 
Prescribed 


John Manley, Deputy Pa Minister and Minister of 
today announced that he intends to recommend an. amen 


Part XXXII of the Income Tax Regulations to include the Lux- 


embourg Stock Exchange and the Warsaw Stock Exchange 
(main and parallel markets) in the list of prescribed s stock | ex- 
changes outside Canada. — 


Part XXXII of the Regulations prescribes various goce ex- 
changes for the purposes of a number of provisions of the Income 
Tax Act. In particular, shares listed on a prescribed stock ex- 
change automatically constitute eligible investments for regis- 
tered retirement savings plans, registered retirement income 
funds and deferred profit-sharing plans; are qualified securities 
for rules pertaining to securities-lending arrangements; and are 
excluded from the application of withholding rear undey 
section 116 of the Act. 


The proposed amendment will be effective as of dune 24, 2003. 
For further information: Andreée Houde, Public Affairs and Op- 


cations Advisor, Office of thé Deputy Prime Minister and Min- 
ister of Finance, (613) 996-7861; Ryan Hall, Tax ey 


Division, (613) 996-5155. 


Related Provisions: ITA 55(6) — Reorganization share deemed listed 
on prescribed stock exchange; ITA 87(10) — Share deemed listed on pre- 
scribed stock exchange following amalgamation; ITA 248(29) — Part, di- 
vision or subdivision of stock exchange. also qualifies; Canada-U.S. Tax 
Treaty:Art. XXIX-A:5(a)(ii) — Meaning of “recognized stock exchange”. 


History: The opening words of s. 3201 amended by P.C. 2001-954, sub- 
sec. 4(1), May 31, 2001, Canada Gazette, Part II, June 20, 2001, applica- 
ble after 1991. 


Paras. 3201(q) to (w) added by the said P.C. 2001-954, subsec. 4(2), appli- 
cable after July 22, 1998 except that, for the purposes of s. 116 of the Act, 
it applies to a sale of shares completed after April 1998 and before July 
23, 1998, the gains from which are exempt from income tax otherwise 
payable in Canada under a tax treaty, unless the vendor of the shares oth- 
erwise elects in writing filed with the Minister of National Revenue on or 
before the balance-due day for the taxation year of the vendor in which the 
sale of shares was completed. 


Para. 3201(p) added by P.C. 1997-1145, s. 1, August 28, 1997, Canada 
Gazette, Part II, September 17, 1997, applicable to 1995 ef seq. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1994-139, s. 
7, January 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable 
after October 8, 1986, except the section shall be read: 


(a) before 1990, without reference to para. 13(27)(f) of the Act, and 


(b) before April 27, 1989, without reference to the definition “quali- 
fied security” in subsec. 260(1) of the Act. 


Income Tax Regulations 


S. 3201 substituted by P.C. 1994-101, January 20, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1991 et seq. 


Para. 3201(a.1) added by P.C. 1992-2334, s. 1, November 19, 1992, Can- 
ada Gazette, Part Il, December 2, 1992, applicable to 1991 et seq. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1989-1565, 
s. 2, August 14, 1989, Canada Gazette, Part II, ADEN 30, 1989, applica- 
ble after June 18, 1987. 


Subpara. 3201(c)(vi.1) added by P.C. 1989-150, February 9, 1989, Can- 
ada Gazette, Part II, March 1, 1989, applicable after 1988. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1988-390, s. 
17, March 3, 1988, Canada Gazette, Part II, March 16, 1988, effective 
January 1, 1986, except that the reference to s. 206.1 is applicable to peri- 
ods occurring after October 31, 1985. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1986-1048, 
s. 4, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applicable to 
taxation years commencing after 1983. 


All that portion of s. 3201 preceding para. (a) substituted by P.C. 1981- 
2518, s. 3, September 16, 1981, Canada Gazette, Part Il, October 14, 
1981, effective January 1, 1981. 


Definitions [Reg. 3201]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1); “United Kingdom’, “United States” — 
Interpretation Act 35(1). 


Interpretation Bulletins: 
corporation. 


IT-458R2: Canadian-controlled — private 


3202. Contingency funds — For the purposes of sub- 
paragraph 47.1(1)(1)() of the Act [repealed], the National 
Contingency Fund is a prescribed contingency fund. 


History: S. 3202 added by P.C. 1985-2277, s. 9, July 24, 1985,..Canada 
Gazette, Part II, August 7, 1985, effective November 13, 1981. 


Part XXXIIl — TAX TRANSFER 
PAYMENTS 


History: Part XXXIII was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


3300. For the purposes of subsection 154(2) of the Act, a 
rate of 40 per cent is hereby prescribed. 


Definitions [Reg. 3300]: “prescribed” — ITA 248(1). 


PART XXXIV — INTERNATIONAL 
DEVELOPMENT ASSISTANCE 
PROGRAMS 


History: Part XXXIV was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


3400. For the purposes of paragraphs 122.3(1)(a) and 
250(1)(d) of the Act, each international development as- 
sistance program of the Canadian International Develop- 
ment Agency that is financed with funds (other than loan 
assistance funds) provided under External Affairs Vote 
30a, Appropriation Act No. 3, 1977-78, or another vote 
providing for such financing, is hereby prescribed as an 
international development assistance program of the Gov- 
ernment of Canada. 


History: S. 3400 substituted by 1985-2277, s. 10, July 24, 1985, Canada 
Gazette, Part II, August 7, 1985, applicable to 1984 et seq. 


Selected Cases [Reg. 3400]: Bell v. Canada, [1996] 2 C.T.C. 2191 
(TCC) (Shifting onus of proving program qualified to Minister). 


Definitions [Reg. 3400]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


2044 


Part XXXV — Receipts for Donations and Gifts 


PART XXXV — RECEIPTS FOR 
DONATIONS AND GIFTS 


History: Part XXXV was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


3500. Interpretation — In this Part, 


‘employees’ charity trust’? means a registered charity 
that is organized for the purpose of remitting, to other 
registered charities, donations that are collected from em- 
ployees by an employer; 

History: “Employees’ charity trust” substituted by P.C. 1994-139, s. 8, 


January 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 
1986 et seq. 


“official receipt’? means a receipt for the purposes of 
subsection 110.1(2) or (3) or 118.1(2), (6) or (7) of the 
Act, containing information as required by section 3501 
or 3502; 

History: “Official receipt” substituted by P.C. 1994-139, s. 8, January 27, 


1994, Canada Gazette, Part II, February 9, 1994, applicable to 1988 et 
seq. 


“official receipt form” means any printed form that a 
registered organization or other recipient of a gift has that 
is capable of being completed, or that originally was in- 
tended to be completed, as an official receipt by it; and 


“other recipient of a gift” means a person, to whom a 
gift is made by a taxpayer, referred to in any of subpara- 
graphs 110.1(1)(a)iii) to (vil), paragraphs 110.1(1)(b) 
and (c), subparagraph 110.1(3)(a)(Gi), paragraphs (c) to 
(g) of the definition “total charitable gifts” in subsection 
118.1(1), the definition “total Crown gifts” in subsection 
118. I(1), paragraph (b) of the definition “total cultural 
gifts” in subsection 118.1(1) and paragraph 118.1(6)(b) of 
the Act; 

History: “Other recipient of a gift” substituted by P:C. 1994-139, s. 8, 
January 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 
1988 et seg. except that in its application before December 12, 1988 the 


reference to “paragraph (b) of the definition “total cultural gifts” ” shall be 
read as “paragraph (c) of the definition “total cultural gifts” ” 


“registered organization’? means a registered charity, a 
registered Canadian amateur athletic association or a reg- 
istered national arts service organization. 


History: “Registered organization” substituted by P.C. 1994-139, s. 8, 
January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 


1988 et seq except that before July 14, 1990, it shall be read as follows: | 


“registered organization” means a registered charity or a registered 
Canadian amateur athletic association. 


“Official receipt” substituted by P.C. 1988-390, s. 18, March 3, 1988, 
Canada Gazette, Part II, March 16, 1988, applicable with respect to gifts 
made after 1984. 


“Official receipt” and “other recipient of a gift” substituted by P.C. 1986- 
1048, s. 5, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applica- 
ble to gifts made after February 15, 1984. 

Heading to Part XXXV, “official receipt’, “official receipt form”, substi- 
tuted, and “other recipient of a gift” added by P.C. 1981-841, s. 1, subsecs. 
2(1)-(3), March 26, 1981, Canada Gazette, Part Il, April 8, 1981, applica- 
ble with respect to gifts made after 1980. 

Definitions [Reg. 3500]: “employee”, “employer” — ITA 248(1); “of- 
ficial receipt”, “other recipient of a gift” — Reg. 3500; “person”, “regis- 
tered Canadian amateur athletic association”, “registered charity”, “regis- 
tered national arts service organization” —ITA 248(1); “registered 
organization” — Reg. 3500; “taxpayer” —ITA 248(1). 


3501. Contents of receipts — (1) Every official re- 
ceipt issued by a registered organization shall contain a 
statement that it is an official receipt for income tax pur- 


Reg. 
S. 3501(1) 


poses, and shall show clearly, in such a manner that it 
cannot readily be altered, 


(a) the name and address in Canada of the organiza- 
tion as recorded with the Minister; 


(b) the registration number assigned by the Minister to 
the organization; 


(c) the serial number of the receipt; 
(d) the place or locality where the receipt was issued; 


(e) where the donation is a cash donation, the day on 
which or the year during which the donation was 
received; 


(e.1) where the donation is a gift of property other 
than cash 


(i) the day on which the donation was received, 
(ii) a brief description of the property, and 


(111) the name and address of the appraiser of the 
property if an appraisal is done; 


(f) the day on which the receipt was issued where that 
day differs from the day referred to in paragraph (e) or 


(e.1); 
(g) the name and address of the donor including, in the 
- case of an individual, his first name and initial; 


(h) the amount that is 
(i) the amount of a cash donation, or 


(ii) where the donation is a gift of property other 
than cash, the amount that is the fair market value 
of the property at the time that the gift was made; 
and 


(1) the signature, as provided in subsection (2) or (3), 
of a responsible individual who has been authorized 
DY the organization to acknowledge donations. 


_ _Proposec ‘Amendment — Reg. 3501(1) 


ITA 248(30), February 27, 2004: It is 
ons 3501(1), (1.1) and (6) of the Regula- 
| to provide that official receipts issued by a reg- 
ion in respect of a gift made after December 20, 
2002 contain, in addition to the information already prescribed, 
the oe ii jount of the oo _ ITA oo — “ |, 


Proposes) Amendment. — Reg. 3501(1) —- CRA 
name and web site on receipts 


Federal budget, Supplementary Information, March 23, 
2004: Additional Information on Official Tax Receipts — 


The Income Tax Regulations currently require registered chari- 
ties to include certain information on their official receipts, such 
as details about the charity and the donor, the eligible amount in 
respect of the gift and the date of the gift. The budget proposes to 
also require that the name and website address of the CRA ap- 
pear on all official ee This change will take effect for re- 
ceipts issued after 2004. 


[For related proposals affecting charities, see at at beginning of ITA 
149.1, under the heading “Transparency and Accessibility of In- 
formation” — ed.| 


Proposed Amendment — Penalties for 
incomplete receipts and suspension of 
charity’s tax-receipting privileges 
Federal budget, Supplementary Information, March 23, 


2004: [See at beginning of ITA 149.1, under the heading “Pro- 
posed Intermediate Taxes and Penalties” — ed.] 


Related Provisions: ITA 248(35)-(37) — Value of gift limited to cost 
if acquired within 3 years or as tax shelter. 
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Interpretation Bulletins: [T-110R3: Gifts and official donation re- 
ceipts; IT-171R2: Non-resident individuals — computation of taxable in- 
come earned in Canada and non-refundable tax credits (archived); IT- 
226R: Gift to a charity of a residual interest in real property or an equita- 
ble interest in a trust; IT-288R2: Gifts of tangible capital properties to a 
charity and others; IT-504R2: Visual artists and writers. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


Registered Charities Newsletters: 10 (can charities issue electronic 
official donation receipts by email or on the Internet? can an organization 
that is applying for registration borrow a charity’s BN/Registration num- 
ber for tax-receipt purposes? gift certificates); 11 (audit of tax preparer 
lands registered charities and executive director in hot water); 13 (about 
auditing charities); 14 (Business Number and donation receipts); 18 (how 
should charitable gifts in kind be valued?; can businesses receive receipts 
for donations made out of their inventory?; can shares or stock options be 
gifts?; can a charity issue a charitable receipt for a court-ordered payment 
made to it?). 


Charities Policies: CPC-006: Gift-in-kind; CPC-009: Official donation 
receipt — Newly registered charity; CPC-010: Official donation receipt — 
Names; CPC-015: Official donation receipt — Registered charity’s ad- 
dress; CPC-017: Official donation receipts — Gifts of services; CPC-018: 
Official donation receipts — Gifts out of inventory; CPC-019: Official do- 
nation receipts — Payment for participation in a youth band or choir; 
CPC-026: Fundraising — Third-party fundraisers; CPS-014: Computer- 
generated official donation receipts. 


(1.1) Every official receipt issued by another recipient of 
a gift shall contain a statement that it is an official receipt 
for income tax purposes and shall show clearly in such a 
manner that it cannot readily be altered, 


(a) the name and address of the other recipient of the 
gift; 

(b) the serial number of the receipt; 

(c) the place or locality where the receipt was issued; 


(d) where the donation is a cash donation, the day on 
which or the year during which the donation was 
received; 


(e) where the donation is a gift of property other than 
cash, 


(1) the day on which the donation was received, 
(11) a brief description of the property, and 

(111) the name and address of the ahs of the 
property if an appraisal is done; 


(f) the day on which the receipt was issued where that 
day differs from the day referred to in paragraph (d) or 
(e); 

(g) the name and address of the donor including, in the 
case of an individual, his first name and initial; 


(h) the amount that is 
(i) the amount of a cash donation, or 


(ii) where the donation is a gift of property other 
than cash, the amount that is the fair market value 
of the property at the time that the gift was made; 
and 


(1) the signature, as provided in subsection (2) or (3.1), 
of a responsible individual who has been authorized 
by the other recipient of the gift to acknowledge 
donations. 


Proposed Amendment — Reg. 3501(1.1) 


Technical Notes to ITA 248(30), February 27, 2004: See 
under Reg. 3501(1). 


Information Circulars: 84-3R5: Gifts to certain charitable organizations 
outside Canada. 


(2) Except as provided in subsection (3) or (3.1), every 
official receipt shall be signed personally by an individual 
referred to in paragraph (1)(i) or (1.1)(4). 


Income Tax Regulations 


(3) Where all official receipt forms of a registered organi- 
zation are 


(a) distinctively imprinted with the name, address in 
Canada and registration number of the organization, 


(b) serially numbered by a printing press or numbering 
machine, and 


(c) kept at the place referred to in subsection 230(2) of 
the Act until completed as an official receipt, 


the official receipts may bear a facsimile signature. 


Charities Policies: CPS-014: Computer-generated official donation 
receipts. 


(3.1) Where all official receipt forms of another recipient 
of the gift are 


(a) distinctively imprinted with the name and address 
of the other recipient of the gift, 


(b) serially numbered by a printing press or numbering 
machine, 


(c) if applicable, kept at a place referred to in subsec- 
tion 230(1) of the Act until completed as an official 
receipt, 


the official receipts may bear a facsimile signature: 


Charities Policies: CPS-014: Computer-generated official PE 
receipts. 


(4) An official receipt issued to replace an official receipt 
previously issued shall show clearly that it replaces the 
original receipt and, in addition to its own serial number, 
shall show the serial number of the receipt originally 
issued. 


(5) A spoiled official receipt form shall be marked “can- 
celled” and such form, together with the duplicate thereof, 
shall be retained by the registered organization or the 
other recipient of a gift as part of its records. 
(6) Every official receipt form on which 

(a) the day on which the donation was received, 


(b) the year during which the donation was received, 
or 


(c) the amount of the donation, 


was incorrectly or illegibly entered shall be regarded as 
sae 


. Proposed. Amendment- — - Reg. 3501 € 


Technical Notes to ITA 248(30), February 27, 20 0 
under Reg. 350101). > 


History: Paras. 3501(1)(e), (f), (h), subsecs. 3501(2), (5) substituted, sub- 
secs. 3501(1.1), (3.1) added by P.C. 1981-841, s. 3, March 27, 1981, Can- 
ada Gazette, Part Il, April 8, 1981, applicable with respect to gifts after 
1980. 


Definitions [Reg. 3501]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “individual”, “Minister” —ITA 248(1); 
“official receipt’, “official receipt form”, “ i 
Reg. 3500; “property”, “record” —ITA 248(1); 
tion” — Reg. 3500. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


“registered organiza- 


3502. Employees’ charity trusts — Where © 
(a) a registered organization 
(i) is an employees’ charity trust, or 


(11) has appointed an employer as agent for the pur- 
pose of remitting, to that registered organization, 
donations that are collected by the employer from 
the employer’s employees, and 
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(b) each copy of the return required by section 200 to 
be filed for a year by an employer of employees who 
donated to the registered organization in that year 
shows 


(1) the amount of each employee’s donations to the 
registered organization for the year collected by the 
employer, and 


(ii) the registration number assigned by the Min- 
ister to the registered organization, 


section 3501 shall not apply and the copy of the portion 
of the return, relating to each employee who made a do- 
nation to the registered organization in that year, that is 
required by section 209 to be distributed to the employee 
for filing with the employee’s income tax return shall be 
an official receipt. 

History: S. 3502 substituted by P.C. 1994-139,'s. 10, January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to 1986 et seg. 
Definitions [Reg. 3502]: “amount”, “employee” —ITA 248(1); “em- 
ployees’ charity trust’ — Reg. 3500; “employer”, “Minister’ —ITA 
248(1); “official receipt”, “registered organization” — Reg. 3500. 


3503. Universities outside Canada — For the pur- 
poses of subparagraph 110.1(1)(a)(vi) and paragraph (f) 
of the definition “total charitable gifts” in subsection 
118.101) of the Act, the universities, outside Canada 
named in Schedule VIII are hereby prescribed to be uni- 
versities the student body of which ordinarily includes 
students from Canada. 

Related Provisions: Canada-U.S. Tax Treaty:Art. XXI:6 — Gifts to 
U.S. universities. 

History: S. 3503 amended by P.C. 1990-1332, s. 1, June 28, 1990, Can- 
ada Gazette, Part Il, July 18, 1990, applicable to 1988 et seq. 


Definitions [Reg. 3503]: “Canada” —ITA 255, Interpretation Act 
35(1); “classification society”, “estimate of the expenses of survey”, “in- 
spector” — Reg. 3600(2); “prescribed” — ITA 248(1); “quadrennial sur- 
vey’, “survey”, “surveyor” — Reg. 3600(2). 


3504. Prescribed donees — For the purposes of sub- 
paragraph 110.1(3)(a)(i) and paragraph 118.1(6)(b) of the 
Act, The Nature Conservancy, a charity established in the 
United States, is a prescribed donee. 

History: S. 3504 substituted by P.C. 1994-139, s. 11, January 27, 1994, 
Canada Gazette, Part I, February 9, 1994, applicable to 1988 et seq. 

S. 3504 added by P.C. 1986-1048, s. 6, May. 1, 1986, Canada Gazette, 
Part II, May 14, 1986, applicable to gifts made after February 15, 1984. 
Definitions [Reg. 3504]: “prescribed” —ITA 248(1); “United 
States” — Interpretation Act 35(1). 


Interpretation Bulletins: Regs. 3500-3504 — See at beginning of Part 
RXV 


PART XXXVI — RESERVES FOR 
SURVEYS 


History: Part XXXVI was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


3600. (1) For the purpose of paragraph 20(1)(0) of the 
Act, the amount hereby prescribed is 
(a) for the third taxation year preceding the taxation 
year during which a survey is scheduled to occur, the 
amount that is '/4 of the estimate of the expenses of the 
survey; 
(b) for the second taxation year preceding the taxation 
year during which a survey is scheduled to occur, the 
amount that is '/2 of the estimate of the expenses of the 
survey; 


Reg. 
S. 3600 


(c) for the first taxation year preceding the taxation 
year during which a survey is scheduled to occur, the 
amount that is “of the estimate of the expenses of the 
survey; and 


(d) for the taxation year during which a survey is 
scheduled to occur, if the quadrennial or other special 
surveys have not, at the end of the year, been com- 
pleted to the extent that the vessel is permitted to pro- 
ceed on a voyage, the amount remaining after deduct- 
ing from the estimate of the expenses of the survey the 
amount of expenses actually incurred in the year in 
carrying out the survey. 


(2) In this section, 


“classification society” means a society or association 
for the classification and registry of shipping approved by 
the Minister of Transport under the Canada Shipping Act. 


“estimate of the expenses of survey”’ means a fair and 
reasonable estimate, made by a taxpayer at the time of 
filing his return of income for the third taxation year pre- 
ceding the taxation year in which a quadrennial survey is 
scheduled to occur, of the costs, charges and expenses 
which might be expected to be necessarily incurred by 
him by reason of that survey and in respect of which he 
does not have or possess nor is he likely to have or pos- 
sess any right of rembursement, recoupment, recovery or 
indemnification from any other person or source; 


“inspector”? means a steamship inspector appointed under 
Part VUI of the Canada Shipping Act. 


‘quadrennial survey” means a periodical survey, not be- 
ing an annual survey nor a survey coinciding as to time 
with the construction of a vessel, in accordance with the 
rules of a classification society or, an extended inspection, 
not being an annual inspection nor an inspection coincid- 
ing as to time with the construction of a vessel, pursuant 
to the provisions of the Canada Shipping Act, and the reg- 
ulations thereunder; 


“survey” means the drydocking of a vessel, the examina- 
tion and inspection of its hull, boilers, machinery, engines 
and equipment by an inspector or a surveyor and every- 
thing done to such vessel, its hull, boilers, machinery, en- 
gines and equipment pursuant to an order, requirement or 
recommendation given or made by the inspector or sur- 
veyor as the result of the examination and inspection so 
that a safety and inspection certificate might be issued in 
respect of the vessel pursuant to the provisions of the 
Canada Shipping Act, and the regulations thereunder or, 
as the case may be, so that the vessel might be entitled to 
retain the character assigned to it in the registry book of a 
classification society; 


“surveyor” means a surveyor to a classification society. 
Definitions [Reg. 3600]: “Canada” —ITA 255, /nterpretation Act 


35(1); “classification society”, “estimate of the expenses of survey”, “in- 
spector’ — Reg. 3600(2); “Minister”, “person”, “prescribed”? —ITA 
248(1); “quadrennial survey”, “survey” — Reg. 3600(2); “surveyor” — 


Reg. 3600(2)“amount” — ITA 248(1); “taxation year” —ITA 249; “‘tax- 
payer” —ITA 248(1). 


PART XXXVII — CHARITABLE 


History: Part XXXVII (ss. 3700-3702) added by P.C. 1987-2236, s. 1, 
October 29, 1987, Canada Gazette, Part Il, November 11, 1987, applica- 


ble with respect to taxation years commencing after 1983. 
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History [former Part XXXVII]: Former Part XXX VII (Social Assistance 
Payments) was revoked by P.C. 1984-3789, s. 13, November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable to 1982 et seq. 


Former Part XXX VII was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


3700. Interpretation — In this Part, 


“charitable foundation” has the meaning assigned by 
paragraph 149.1(1)(a) [149.1(1)“charitable foundation’’] 
of the Act; 


“‘limited-dividend housing company” means a limited- 
dividend housing company described in paragraph 
149(1)(n) of the Act; 


‘non-qualified investment” has the meaning assigned by 
paragraph 149.1(1)(e.1) [149.1(1)“non-qualified invest- 
ment”] of the Act; 


‘“‘prescribed stock exchange” means a stock exchange 
referred to in Part XXXII; 


‘taxation year” has the meaning assigned by paragraph 
149.1(1)d) [149.1(1)“taxation year’’] of the Act. 


3701. Disbursement quota — (1) For the purposes of 
clause 149.1(1)(e)Gv)(A) [149.1(1)“disbursement 
quota’D] of the Act, the prescribed amount referred to 
therein for a taxation year of a charitable foundation shall 
be determined in accordance with the following rules: 


(a) choose a number, not less than two and not more 
than eight, of equal and consecutive periods that total 
twenty-four months and that end immediately before 
the beginning of the year; 


(b) aggregate for each period chosen under paragraph 
(a) all amounts, each of which is the value, determined 
in accordance with section 3702, of property or a por- 
tion thereof owned by the foundation, and not used di- 
rectly in charitable activities or administration, on the 
last day of the period; 


(c) aggregate all amounts, each of which is the aggre- 
gate of values determined for each period under para- 
graph (b); and 


(d) divide the aggregate amount determined under par- 
agraph (c) by the number of periods chosen under par- 


agraph (a). 


(2) For the purposes of subsection (1) and subject to sub- 
section (3), 


(a) the number of periods chosen by a charitable foun- 
dation under paragraph (1)(a) shall, unless otherwise 
authorized by the Minister, be used for the taxation 
year and for all subsequent taxation years; and 


(b) a charitable foundation shall be deemed to have 
existed on the last day of each of the periods chosen 
by it. 


(3) The number of periods chosen under paragraph (1)(a) 
may be changed by the foundation for its first taxation 
year commencing after 1986 and the new number shall, 
unless otherwise authorized by the Minister, be used for 
that taxation year and all subsequent taxation years. 
Definitions [Reg. 3701]: “amount” — ITA 248(1); “charitable founda- 
tion’ —ITA 149.1(1), Reg. 3700; “Minister” — ITA 248(1); “month” — 
Interpretation Act 35(1); “prescribed”, “property” — ITA 248(1); “taxa- 
tion year” — ITA 149.1(1), Reg. 3700; “value” — Reg. 3702(1). 


Income Tax Regulations 


3702. Determination of value — (1) For the purposes 
of subsection 3701(1), the value of property or a portion 
thereof owned by a charitable foundation, and not used 
directly in charitable activities or administration, on the 
last day of a period shall be determined as of that day and 
shall be 


(a) in the case of a non-qualified investment, the 
greater of its fair market value on that day and its cost 
amount to the foundation; 


(b) subject to paragraph (c), in the case of property 
other than a non-qualified investment that is 


(i) a share of a corporation that is listed on a pre- 
scribed stock exchange, the closing price or the av- 
erage of the bid and asked prices of that share on 
that day or, if there is no closing price or bid and 
asked prices on that day, on the last preceding day 
for which there. was a closing price or bid. and 
asked prices, 


(ii) a share of a corporation that is not listed on a 
prescribed stock exchange, the fair market value of 
that share on that day, 


(i11) an interest in real property, the fair market 
value on that day of the interest less the amount of 
any debt of the foundation incurred in respect of 
the acquisition of the interest and secured by the 
real property or the interest therein, where the debt 
bears a reasonable rate of interest, 


(iv) a contribution that is the subject of a pledge, 
nil, 

(v) an interest in property where the foundation 
does not have the present use or enon of the 
interest, nil, i 


(vi) a life insurance policy, other than an annuity 
contract, that has not matured, nil, and 

(vii) a property not described in any of subpara- 
graphs (1) to (vi), the fair market value of the pro- 
perty on that day; and 


(c) in the case of any property described in paca Srapl 
(b) 
(i) that is owned in connection with the charitable 
activities of the foundation and is a share of a lim- 
ited-dividend housing company or a loan, 
(ii) that has ceased to be used for charitable pur- 
poses and is being held pending disposition or for 
use in charitable activities, or 
(ii) that has been acquired for use in charitable 
activities, 
the lesser of the fair market value of the property on 
that day and an amount determined by the formula 


pene 10 
— x — 
.045  =B 
where 


A is the income earned on the property in the period, 
and 


B is the number of months in the period. 


(2) For the purposes of subsection (1), a method that ae 
Minister may accept for the determination of the fair mar- 
ket value of property or a portion thereof on the last day 
of a period is an independent appraisal made 


(a) in the case of property described in subparagraph 


(1)(b)Gi) or (111), not more than three years before that 
day; and 
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(b) in the case of property described in paragraph 

(1)(a), subparagraph (1)(b)(vii) or paragraph (1)(c), 

not more than one year before that day. 
Definitions [Reg. 3702]: “amount”, “annuity” — ITA 248(1); “charita- 
ble foundation” —ITA 149.1(1), Reg. 3700; “corporation” —ITA 
248(1), Interpretation Act 35(1); “cost amount” —ITA 248(1); “disposi- 
tion” — ITA 248(1); “interest in real property” — ITA 248(4); “life insur- 
ance policy’ —ITA. 138(12), 248(1); “Minister” —ITA 248(1); 
“month” — Interpretation Act 35(1); “non-qualified investment” — ITA 
149.1(1), Reg. 3700; “prescribed stock exchange” — ITA 248(29), Reg. 
3700; “property”, “share” — ITA 248(1). 


PART XXXVIII — SOCIAL 
INSURANCE NUMBER APPLICATIONS 


History: Part XXXVIII was consolidated by the Consolidated Regula- 
tions of Canada, chapter 945, proclaimed in force August 15, 1979, by 
P.C. 1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


3800. Every individual who is required by subsection 
237(1) of the Act to apply to the Minister of Human Re- 
sources Development for assignment to him of a Social 
Insurance Number shall do so by delivering or mailing to 
the local office of the Canada Employment Insurance 
Commission nearest to the individual’s residence, a com- 
pleted application in the form prescribed by the Minister 
for that purpose. 

History: S. 3800 amended by 1996, c. 11, ss. 96 and 100, to substitute 
“Minister of Human Resources Development” for “Minister of National 
Health and Welfare”, and substitute “Canada Employment ee 


Commission” for “Canada Employment and Immigration Commission”, 
force July 12, 1996. 


Definitions [Reg. 3800]: “Canada” —ITA 255, Interpretation Act 
35(1); “individual”, “Minister”, “office”, “prescribed” — ITA 248(1). 


Information Circulars: 82-2R2: SIN legislation that relates to the prep- 
aration of information slips. 


PART XXXIX — MINING TAXES ON 
INCOME 


History: Part XXXIX (s. 3900) added by P.C. 1978-1315, s. 13, April 20, 
1978, Canada Gazette, Part Il, May 10, 1978. 


3900. (1) In computing his income for a taxation year, a 
taxpayer may deduct, under paragraph 20(1)(v) of the 
Act, an amount equal to the lesser of 


(a) the aggregate of the taxes paid, in respect of his 
income derived from mining operations in a province 
for the year, 


(1) to the province, and 


(ii) to a municipality in the province in lieu of taxes 
on property or any interest in property (other than 
his residential property or any interest therein); and 


(b) that proportion of such taxes that his income de- 
rived from mining operations in the province for the 
year is of his income in respect of which the taxes 
were so paid. 


(2) In this section, 


“income derived from mining operations” in a prov- 
ince for a taxation year by a taxpayer means, 


(a) where the taxpayer has no source of income other 
than mining operations, the amount that would other- 
wise be his income for the year if no amount had been 
deducted in computing his income under paragraph 
20(1)(v) of the Act or paragraph 1100(1)(g) of these 
Regulations, and 


Reg. 
S. 3900 


(b) in any other case, the amount that would otherwise 
be his income for the year if no amount had been de- 
ducted in computing his income under paragraph 
20(1)(v) of the Act or paragraph 1100(1)(g) of these 
Regulations, minus the aggregate of 


(i) his income for the year from all sources other 
than mining, processing and sale of mineral ores, 
minerals and products produced therefrom, and 


(ii) an amount equal to eight per cent of the origi- 
nal cost to him of properties described in Schedule 
If used by him in the year in the processing of min- 
eral ores, minerals or products derived therefrom 
or, if the amount so determined is greater than 65 
per cent of the income remaining after deducting 
the amount determined under subparagraph (1), 65 
per cent of the income so remaining or, if the 
amount so determined is less than 15 per cent of 
the income so remaining, 15 per cent of the income 
so remaining; 


“mine” includes any work or undertaking in which min- 
eral ore is extracted or produced, including a quarry; 


‘mineral ores” includes all unprocessed minerals or min- 
eral bearing substances; 


‘‘minerals”’ means minerals other than minerals obtained 
from a mineral resource but does not include petroleum, 
natural gas or related hydrocarbons; 


Proposed Repeal — Reg. 3900(2)“minerals” 


Application: The June 9, 2003 draft regulations (natural resources), s. 8, 
will repeal the definition Focal an subsec. ae apolicats to taxa- 
tion years that end after 2002. 


Technical Notes: Section 3900 applies to mining taxes on the 
mining of minerals, as defined. A restrictive definition of miner- 
als is contained in subsection 3900(2). The definition “minerals” 
in subsection 3900 is repealed effective for taxation years that 
end after 2002, with the result that the broader definition “min- 
eral” in the subsection 248(1) of the Act will apply for the pur- 
pose of section 3900 of the Regulations from that time. This 
amendment is relieving and consistent with the phase-out and re- 
peal of ss 18(1)(m) ot the Act. 


‘‘mining operations” means the extraction or production 
of mineral ore from or in any mine or its transportation to 
or over any part of the distance to the point of egress from 
the mine, including processing thereof prior to or in the 
course of such transportation but not including any 
processing thereof after removal from the mine; 


“processing” as applied to mineral ores includes. all 
forms of beneficiation, smelting and refining, transporta- 
tion and distributing but does not include any of these op- 
erations that are performed with respect to mineral ore 
before it is removed from the mine. 


(3) Nothing in this section shall be construed as allowing 
a taxpayer to deduct an amount in respect of taxes im- 
posed under a statute or bylaw that is not restricted to the 
taxation of persons engaged in mining operations. 


Definitions [Reg. 3900]: “amount’— ITA 248(1); “income derived 
from mining operations’, “mine” — Reg. 3900(2); “mineral” — ITA 
248(1), Reg. 3900(2); “mineral ores” — Reg. 3900(2); “mineral re- 
source” — ITA 248(1); “mining operations” — Reg. 3900(2); ° ‘person” — 
ITA 248(1); “processing” — Reg. 3900(2); “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “related” — ITA 251(2)-(6); “tax- 
ation year” — ITA 249; “taxpayer” — ITA 248(1). 
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Reg. 
S. 4000 


PART XL — BORROWED MONEY 
age Costs 


History: Part XL was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


4000. [Revoked] 


History: S. 4000 and heading revoked by P.C. 1981-744, March 19, 
1981, Canada Gazette, Part II, April 8, 1981, effective in respect of taxa- 
tion years ending after December 11, 1979. 


Heading to s. 4000 added by P.C. 1979-236, s..1, February 1, 1979, Can- 
ada Gazette, Part Il, February 28, 1979. 


4001. Interest on insurance policy loans — For the 
purposes of subsection 20(2.1) of the Act, the amount of 
interest to be verified by the insurer in respect of a tax- 
payer shall be verified in prescribed form no later than the 
last day on which the taxpayer is required to file his re- 
turn of income under section 150 of the Act for the taxa- 
tion year in respect of which the interest was paid. 

History: S. 4001 substituted by P.C. 1984-776, March 8, 1984, Canada 


Gazette, Part Il, March 21, 1984, applicable to taxation years ending after 
1983. 


S. 4001 substituted by P.C. 1979-1726, June 21, 1979, Canada Gazette, 
Part II, July 11, 1979, effective in respect of 1978 et seq. 


S. 4001 added by P.C. 1979-236, February 1,.1979, Canada Gazette, Part 
Il, February 28, 1979, substituted by P.C. 1979-1726, June 21, 1979, Can- 
ada Gazette, Part Il, July 11, 1979, effective in respect of 1978 et seq. 


Definitions [Reg. 4001]: “amount”, “insurer”, “prescribed” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


Forms: T2210: Verification of policy loan interest by the insurer. 


PART XLI — REPRESENTATION 
EXPENSES 


History: Part XLI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


4100. For the purposes of subsection 20(9) of the Act, an 
election shall be made by filing with the Minister the fol- 
lowing documents in duplicate: 


(a) a letter from the taxpayer specifying the amount in 
respect of which the election is being made; and 


(b) where the taxpayer is a corporation, a certified 
copy of the resolution of the directors authorizing the 
election to be made. 
Definitions [Reg. 4100]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “Minister”, “taxpayer” — ITA 
248(1). 


PART XLII — VALUATION OF 
ANNUITIES AND OTHER INTERESTS 


History: Part XLII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


4200. For the purposes of subparagraph 115E(f)(i) of the 
former Act (within the meaning assigned by paragraph 
8(b) of the Income Tax Application Rules), the value of 
any income right, annuity, term of years, life or other sim- 
ilar estate or interest in expectancy shall be determined in 
accordance with the rules and standards, including stan- 
dards as to mortality and interest, as are prescribed by the 
Estate Tax Regulations pursuant to the provisions of sub- 
paragraph 58(1)(s)(i) of the Estate Tax Act. 


Income Tax Regulations 


History: S. 4200 amended by P.C. 1994-1817, s. 48, November 1; 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 4200]: “annuity” —ITA 248(1); “estate” —ITA 
104(1), 248(1); “prescribed” — ITA 248(1). 


PART XLII] — INTEREST RATES 


History: Part XLIII (ss. 4300, 4301) substituted by P.C. 1987-2251, s. }, 
November 6, 1987, Canada Gazette, Part Il, November 25, 1987, applica- 
ble with respect to any interest to be calculated in respect of a period after 
1983. 


Part XLIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15,1979, by P:C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


4300. Interpretation — For the purposes of this Part, 
“quarter” means any of the following periods in a calen- 
dar year: 


(a) the period beginning on January | and ending on 
March 31; 


(b) the period beginning on April 1 and ending on 
June 30; 


(c) the period beginning on July 1 and ending on Sep- 
tember 30; and 


(d) the period beginning on October | and ending on 
December 31. 


Interpretation Bulletins: [T-421R2: Benefits to individuals, corpora- 
tions and shareholders from loans or debt. 


4301. Prescribed rate of interest — Subject to sec- 
tion 4302, for the purposes of 


(a) every provision of the Act that requires interest at a 
prescribed rate to be paid to the Receiver General, the 
prescribed rate in effect during any particular quarter 
is the total of 


(1) the rate that is the simple arithmetic mean, ex- 
pressed as a percentage per year and rounded to the 
next higher whole percentage where the mean is 
not a whole percentage, of all amounts each of 
which is the average equivalent yield, expressed as 
a percentage per year, of Government of Canada 
Treasury Bills that mature approximately three 
months after their date of issue and that are sold at 
auctions of Government of Canada Treasury Bills 
during the first month of the quarter preceding the 
particular quarter, and 


(11) 4 per cent; 


(b) every provision of the Act that requires interest at a 
prescribed rate to be paid or applied on an amount 
payable by the Minister to a taxpayer, the prescribed 
rate in effect during any particular quarter is the total 
of 


(1) the rate determined under subparagraph (a)(i) in 
respect of the particular quarter, and 


(11) 2 per cent; and 


(c) every other provision of the Act in which reference 
is made to a prescribed rate of interest or to interest at 
a prescribed rate, the prescribed rate in effect during 
any particular quarter is the rate determined under sub- 
paragraph (a)(i) in respect of the particular quarter. 
History: Subpara. 4301(a)(i) amended by P.C. 1997-1819, December 9, 


1997, s. 4, Canada Gazette, Part Il, December 24, 1997, in force on De- 
cember 31, 1997, 


S. 4301 substituted by P.C. 1995-926, June 13, 1995, s. 1, Canada Ga- 
zette, Part Il, June 28, 1995, applicable to interest that is calculated in re- 
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spect of periods after June 1995. For periods before July 1995, s. 4301 Year Quarter Reg. Reg. Reg. 
should be read as follows: 4301(c) 4301(b) 4301(a) 

4301. Prescribed rate of interest — For the purposes of every Benefits Refunds Late Tax 
provision of the Act that requires interest at a prescribed rate to be %o To %o 
paid to the Receiver General or to be paid or applied-on an amount: 2nd 8 10 10 
payable by the Minister to a taxpayer, the prescribed rate in effect aed 9 11 13 
during any particular quarter is the aggregate of Ath 7 9 1 
(a) the rate that is the simple arithmetic mean,.expressed as a 1996 eG 4 9 7 
percentage per year and rounded to the next highest whole per- 
centage where the mean is not a whole percentage, of all 2nd 6 8 10 
amounts each of which is the weekly average equivalent yield, 3rd, 4th 5 ‘| 9 
expressed as a percentage per year, of Government of Canada 1997 1st 4 6 8 
Treasury Bills that mature approximately three months after and 3 5 7 
their date of issue and that are sold at a weekly auction of Gov- r 
ernment of Canada Treasury Bills during the first month of the 3rd, 4th 4 6 8 
quarter immediately preceding the particular quarter, and 1998 Ist 4 6 8 
and for the purposes of every other provision of the Act in which 1999 ist—4th 5 7 9 
reference is made to a prescribed rate of interest or to interest at a 2000 Ist 5 7 9 
prescribed rate, the prescribed rate in effect during any quarter is the 2nd, 3rd, 4th 6 8 10 
rate determined under paragraph (a) in respect of that quarter. 2001 it ONG 6 8 10 

S. 4301 substituted by P.C. 1989-1792, September 21, 1989, Canada Ga- 3rd, 4th 5 7 9 

zette, Part Il, October 11, 1989, applicable in respect of interest that is 2002 st 3 5 7 

calculated in respect of periods after September 1989. ae 5 ? - 

n 

Prescribed Interest Rates Per Annum 
6 3rd, 4th 3 5 ah 

Year uarter Reg. Reg. Reg. 003 

ib Ist, 2nd 3 2 7 

4301(c) 4301(b) 4301 (a) bel - i 6 : 
Benefits Refunds Late Tax bra ‘ : J 
if ‘4 zn 2004 Ist, 2nd 3 5 7 

1984 Ist, 2nd 10 10 10 = sa i a, ; é 
3rd i ul U1 y: 

Interpretation Bulletins: IT-153R3: Land developers — Subdivision 
4th 13 13 13 : 

1985 1a D D 2 and development costs and carrying charges on land; IT-243R4: Dividend 

i refund to private corporations; IT-421R2: Benefits to individuals, corpora- 
2nd, 3rd, 4th 10 10 10 tions and shareholders from loans or debt. 

1986 Ist 9 9 9 Definitions [Reg. 4301]: “amount” —ITA 248(1); “Canada” —ITA 
2nd 1] 1] 1] 255, Interpretation Act 35(1); “Minister” —ITA 248(1); “month” — Jn- 
3rd 10 10 10 terpretation Act 35(1); “prescribed” —ITA 248(1); “quarter” — Reg. 
Ath 9 9 9 4300; “taxpayer” — ITA 248(1). 

[Compounding under 248(11) : ; ; a 

applies effective Jan. 1/87] 4302. Notwithstanding section 4301, for the purposes of 5 

1987 ist 9 9 9 paragraph 16.1(1)(d) of the Act and subsection 1100(1.1), S 
nd. 3rd 8 g g the interest rate in effect during any month is the rate that = 
a 9 9 9 is One percentage point.greater than the rate that was, dur- 80 

1988 Ist, 2nd, 3rd 9 9 9 ing the month before the immediately preceding month, w~ 
Ath 10 10 10 the average yield, expressed as a percentage per year 

rounded to two decimal points, prevailing on all outstand- 

1989 Ist 11 1] 11 3 j : 
ve i, Hs 1d ing domestic Canadian-dollar Government of Canada 

" 2 a i bonds on the last Wednesday of that month with a_re- 
an . t ; maining term to maturity of over 10 years, as first pub- 
ah LS > : lished by the Bank of Canada. 

Lee ist ¢pd 5 IP , History: S. 4302 added by P.C. 1991-465, s. 4, March 14, 1991, Canada 
3rd, 4th 14 16 16 Gazette, Part Il, March 27, 1991, applicable in respect of leases entered 

1991 Ist 13 15 15 into after 10:00 p.m. Eastern Daylight Saving Time, April 26, 1989, other 
2nd | 13 13 than leases entered into pursuant to an agreement in writing entered into 

before that time under which the lessee thereunder has the right to require 

3rd 10 12 12 i 
i 7 the lease of the property (and for these purposes a lease in respect of 

4th 9 . which a material change has been agreed to by the parties thereto effective 

1992 Ist 9 I 1 at any particular time that is after 10:00 p.m. EDST, April 26, 1989 shall 
2nd 8 10 10 be deemed to have been entered into at that particular time). 
3rd . = 9 Prescribed Interest Rates for Leasing Rules 
4th 6 8 8 For leases entered into before July 1989, the prescribed rate is 11.2%. 

1993 Ist 8 10 10 The rates applicable for leases entered into after that date are as 
and 7 9 9 follows: 
3rd 6 8 8 1989 1990 199] 1992 1993 1994 

5 7 ni Jan. “= 10.80 11.70 10.18 9.66 8.45 
4th ; 

1994 Ist 5 ‘ 5 Feb. — 10.69 11.51 9.97 9.54 8.12 
2nd 4 6 6 March -- 11.04 11:22 9.92 9.67 7.86 
3rd 6 8 8 April 11.20 11.64 10.89 9.97 9.19 8.33 
4th 7 9 9 May 11.20 11.91 10.88 10.28 9.27 9.25 

1995 Ist 6 8 8 June 11.20 12.54 10.91 10.51 9.27 9.18 
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July 10.85 11.86 10.91 10.17 9.12 9.55 

Aug 10.60 11.72 11.36 9.87 8.96 10.29 

Sept 10.62 11.78 ey Wi 9.21 8.79 10.50 

Oct. 10.62 11.83 10.97 9.19 8.40 9.89 

Nov. 10.91 12'54 10.59 9.53 $55 10.04 

Dec. 10.54 IPAgiis: 10.12 9.33 8.35 10.29 
1995 1996 1997 1998 1999 2000 

Jan. 10.24 8.44 7.42 6.78 6.35 TAZ 

Feb. 10.16 8.43 Fed, 6.84 6.08 dD 

March 10.41 8.35 8.07 6.63 6.08 7.36 

April 9.86 8.84 7.78 6.64 6.37 6.98 

May 9.70 8.94 7.97 6.54 6.23 6.96 

June 9.44 9.07 7.97 6.64 6.34 7.03 

July 9.11 8.92 LOS 6.49 6.54 6.94 

Aug. 9.02 8.98 7.49 6.45 6.63 6.90 

Sept. 9.50 8.86 J aleh 6.56 6.74 6.83 

Oct. 9.24 8.60 7.38 6.78 6.69 6.79 

Nov. 9.11 8.48 6.99 6.15 6.92 6.83 

Dec. 9.11 7.81 6.80 6.27 7.38 6.79 
2001 2002 2003 2004 

Jan. 6.63 6.66 6.55 6.24 

Feb. 6.59 6.75 6.37 6.14 

March 6.71 6.72 6.45 6.15 

April 6.63 6.68 6.39 5.98 

May 6.74 7.00 Cro) 5.94 

June 6.94 6.89 6.34 6.23 

July 7.08 6.76 6.01 6.23 

Aug. 6.97 6.73 5.98 

Sept. 7.01 6.70 6.35 

Oct. 6.72 6.55 6.40 

Nov. 6.86 6.38 6.19 

Dec. 6.32 6.61 6.33 


For prescribed rates for leasing rules that are not listed above, contact Rick 
Owen, (613) 954-2504. Current rates are available | from 
ccra.gc.ca/tax/individuals/faq/lease-e.html. 


Definitions [Reg. 4302]: “Canada” —ITA 255, Interpretation Act 
35(1); “month” — Interpretation Act 35(1). 


PART XLIV — PUBLICLY-TRADED 
SHARES OR SECURITIES 


History: Part XLIV was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


4400. (1) For the purpose of section 24 and subsection 
26(11) of the Income Tax Application Rules, 


(a) a share or security named in Schedule VII is 
hereby prescribed to be a publicly-traded share or se- 
curity; and 


(b) for each such share or security, the amount set out 
in Column I of Schedule VII opposite that share or 
security is hereby prescribed as the amount, if any, 
prescribed in respect of that property. 

(2) In Schedule VI, the abbreviation 
(a) “Cl” means “Class”; 
(b) “Com” means “Common”; 
(c) “Cv” means “Convertible”; 
(d) “Cu” means “Cumulative”; 
(e) “Pc” means “Per Cent”: 
(f) “Pr” means “Preferred” or “Preference” as the case 
may be; 
(g) “Pt” means “Participating”; 
(h) “Rt” means “Right”; and 


Income Tax Regulations 


(i) “Wt” means “Warrant”. 


History: The opening words of subsec. 4400(2) amended by P.C. 1994- 
1817, s. 48, November 1, 1994, Canada Gazette, Part Il, November 30, 
1994, 

Definitions [Reg. 4400]: “amount”, “prescribed”, “property” — ITA 
248(1); “share” — ITA 248(1). 


PART XLV — ELECTIONS IN 
RESPECT OF EXPROPRIATION 
ASSETS 


History: Part XLV was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


4500. Any election by a taxpayer under subsection 
80.1(1), (2), (4), (5), (6) or (9) of the Act shall be made on 
or before the day on or before which the return of income 
is required to be filed pursuant to section 150 of the Act 
for the taxation year in which the assets referred to in the 
particular election were acquired by him. 

Definitions [Reg. 4500]: “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1). 

Forms: T2079: Election re expropriation assets acquired as compensation 
for or a consideration for sale of foreign property taken by or sold to for- 
€1gn issuer. 


PART XLVI — INVESTMENT TAX 
CREDIT 


History: Part XLVI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


Forms: T2038 (Ind.): Investment tax credit (Individuals); T2038 (Corp): 
Investment tax credit (Corporations). 


4600. Qualified property — (1) Property is a_pre- 
scribed building for the purposes of the definition “quali- 
fied property” in subsection 127(9) of the Act if it is de- 
preciable property of the taxpayer that is a building or 
grain elevator and it is erected on land owned or leased by 
the taxpayer, 


(a) that is included in Class 1, 3, 6, 20, 24 or 27 or 
paragraph (c), (d) or (e) of Class 8 in Schedule II; or 


(b) that is included or would, but for Class 28 or 41 in 
Schedule II, be included in paragraph (g) of Class 10 
in Schedule I. 


(2) Property is prescribed machinery and equipment for 
the purposes of the definition “qualified property” in sub- 
section 127(9) of the Act if it is depreciable property of 
the taxpayer (other than property referred to in subsection 
(1)) that is 
(a) a property included in paragraph (k) of Class 1 or 
paragraph (a) of Class 2 in Schedule II; 


(b) an oil or water storage tank; 


(c) a property included in Class 8 in Schedule II (other 
than railway rolling stock); 


(d) a vessel, including the furniture, fittings and equip- 
ment attached thereto; 

(e) a property included in paragraph (a) of Class 10 or 
Class 22 or 38 in Schedule II (other than a car or truck 
designed for use on highways or streets); 


(f) notwithstanding paragraph (e), a logging truck ac- 
quired after March 31, 1977 to be used in the activity 
of logging and having a weight, including the weight 
of property the capital cost of which is included in the 
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capital cost of the truck at the time of its acquisition 
(but for greater certainty not including the weight of 
fuel), in excess of 16,000 pounds; 


(g) a property included in any of paragraphs (b) to (f), 
(h), G), (k), (0), (r), (t) or (u) of Class 10 in Schedule 
Il, or property included in paragraph (b) of Class 41 in 
Schedule II and that would otherwise be included in 
paragraph (j), (k), (r), (t) or (u) of Class 10 in Schedule 
(h) a property included in paragraph (n) of Class 10, or 
Class 15, in Schedule II (other than a roadway); 


Selected Cases [Reg. 4600(2)(h)]: Donohue St-Félicien Inc. v. R., 
[1998] 4 C.T.C. 2704 (TCC) (Roadway was not qualified equipment). 


(i) a property included in any of paragraphs (a) to (f) 
of Class 9 in Schedule II; 


(j) a property included in Class 28 or paragraph (a), 
(a.1), (a.2) or (a.3) of Class 41 in Schedule II that 
would, but for Class 28 or 41, as the case may be, be 
included in paragraph (k) or (r) of Class 10 of Sched- 
ule I; 


(k) a property included in any of Classes 21, 24, 27, 
29, 34, 39, 40 and 43 in Schedule II; or 


, Proposed Amendment - Reg. : sil he | 
— (k) ) beavers ues in any of Class , 
. at ae 


Application The March 16, 2001 arate re 
amend para. 4600(2)(k) to read as” above 
ane’ 3 after Popmary 21, 1924 a 


dicates which ne os property is 
equipment” for. the: BUDS in the 


cerns ‘the investment tax ‘credit regime. oon 4 
amended to apply to property included in 7 3s 4: 
paragraph (c) of that Class. Re 


ment - Sede eal if certain somite g des 
agraph (c.1) of the definition ° ‘qualified pee 
127(9) of the Income Tax Act are met... 


This relieving change is consequential to the 1994 Badwe mea- 
sures that concerned electrical generating Scupinonty metered to. 
in paragraph (c) of Class 43.1. _ _ 


1 subsection 


(1) a property included in Haye (Cc) or (@) of Class 
41 in Schedule HU. 


History: Para. 4600(2)(1) added by P.C. 1999-629, s. 10, April 15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable to taxation years that 
begin after 1996. 


Para. 4600(2)(j) amended by P.C. 1998-49, s. 4, January 26, 1998, Canada 
Gazette, Part II, February 4, 1998, applicable in respect of property ac- 
quired after March 6, 1996. 


Para. 4600(2)(k) substituted by P.C. 1994-230, s. 3, February 10, 1994, 
Canada Gazette, Part II, February 23, 1994, applicable to property ac- 
quired after February 25, 1992. 


Paras. 4600(1)(a), (b), (2)(a), (e), (g), G), (kK) substituted by P.C. 1989- 
2464, s. 6, December 14, 1989, Canada Gazette, Part II, January 3, 1990, 
applicable in respect of property acquired after 1987. 


That portion of subsec. 4600(1) and of 4600(2) preceding para. (a) of each 
substituted by P.C. 1988-390, s. 19, March 3, 1988, Canada Gazette, Part 
Il, March 16, 1988, applicable to 1985 et seq. 


Para. 4600(2)(g) substituted by P.C. 1981-3329, s. 13, November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective from January 
1, 1981. 


Para. 4600(1)(b) substituted by P.C. 1980-2081, s. 7, July 31, 1980, Can- 
ada Gazette, Part Il, August 13, 1980, effective August 15, 1979. 


Reg. 
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Heading to Part XLVI, para. 4600(2)(f) substituted by P.C. 1980-424, ss. 
1, 2, February 8, 1980, Canada Gazette, Part Il, February 27, 1980, effec- 
tive November 17, 1978. 


Para, 4600(2)(g) substituted by P.C. 1980-168, January 11, 1980, Canada 
Gazette, Part II, January 23, 1980, effective commencing June 13, 1979. 


Para. 4600(2)(f) added by P.C. 1978-344, s. 5, February 9, 1978, Canada 
Gazette, Part II, February 22, 1978, effective after March 31, 1977. 


Interpretation Bulletins: IT-411R: Meaning of “construction”. 


Definitions [Reg. 4600]: “depreciable property” — ITA 13(21), 248(1); 
“prescribed”, “property”, “taxpayer” — ITA 248(1). 


4601. Qualified transportation equipment — For 
the purposes of the definition “qualified transportation 
equipment” in subsection 127(9) of the Act, the following 
depreciable property of a taxpayer (other than qualified 
property as defined by subsection 127(9) of the Act) is 
prescribed equipment: 


(a) property that is 
(i) included in Class | in Schedule II by virtue of 
paragraph (h) or (4) of that Class, 
(11) a bridge, culvert, subway or tunnel included in 
Class 1 in Schedule II that is ancillary to railway 
track and grading, 
(111) a trestle included in Class 3 in Schedule II that 
is ancillary to railway track and grading, 


(iv) machinery or equipment included in Class 8 in 
Schedule II that is ancillary to 


(A) railway track and grading, or 
(B) railway traffic control or signalling equip- 
ment, including switching, block signalling, in- 
terlocking, crossing protection, detection, speed 
control or retarding equipment, but not includ- 
ing property that is principally electronic equip- 
ment or systems software therefor, 
(v) included in Class 10 in Schedule II by virtue of 
subparagraph (m)(i), (ii) or (ii) of that Class, or 
(vi) property described in paragraph (m) of Class 
10 in Schedule H (other than property described in 
subparagraph (iv) thereof) that is included in Class 
28 or 41 in Schedule II; 
(b) property that is 
(i) included in Class 6 in Schedule I by virtue of 
paragraph (j) of that Class, 
(i1) machinery or equipment included in Class 8 in 
Schedule II that 
(A) was acquired principally for the purpose of 
maintaining or servicing, or 
(B) is ancillary to and used as part of, 
a railway locomotive or railway car, or 
(iii) included in Class 35 in Schedule II; 
(c) property that is 
(1) a truck, tractor or trailer that 
(A) is included in Class 10 in Schedule II be- 
cause of paragraph (e) of that Class or in Class 
16 in Schedule II because of paragraph (g) of 
that Class, 
(B) is designed for the purpose of carrying 
freight, or hauling a trailer that carries freight, 
on highways, and 
(C) [Revoked] 


(D) in the case of a truck or tractor, has a “gross 
vehicle weight rating” (within the meaning as- 
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signed that expression by the Motor Vehicle 
Safety Regulations) of 26,001 pounds or more, 
and in the case of a trailer, is of a type designed 
to be hauled under normal operating conditions 
by a truck or tractor described in this 
subparagraph, 


but for greater certainty, 


(E) was not acquired principally for the purpose 
of carrying or hauling freight locally or making 
local pickups or deliveries, or 


(11) machinery or equipment included in Class 8 or 
10 in Schedule II that is ancillary to and used as 
part of any property described in subparagraph (1) 
that is qualified transportation equipment within 
the meaning of subsection 127(9) of the Act; 


(d) property included in Class 10 in Schedule II by vir- 
tue of paragraph (a) of that Class that is a bus designed 
for the purpose of seating 20 or more passengers and 
carrying their luggage, but not including 


(i) a bus acquired principally for the purpose of 
transportation within any metropolitan area, city, 
town, village, municipality or other similar com- 
munity or area, or 


(ii) a school bus; 
(e) property that is 


(i) a vessel included in Class 7 in Schedule I 
(other than a vessel under construction), 


(11) machinery or equipment included in Class 7 or 
8 in Schedule II that 1s ancillary to and used as part 
of any property described in subparagraph (i) that 
is qualified transportation equipment within the 
meaning of subsection 127(9) of the Act, or 


(111) a vessel included in a separate class prescribed 
by subsection 1101(2a); 


(f) property that is 


(1) included in Class 9 in Schedule II by virtue of 
paragraph (g) of that Class, or 


(11) machinery or equipment included in Class 9 in 
Schedule II by virtue of paragraph (h) or (4) of that 
Class that is ancillary to and used as part of any 
property described in subparagraph (1) that is quali- 
fied transportation equipment within the meaning 
of subsection 127(9) of the Act; and 


(g) property included in Class 8 in Schedule IJ that is a 
reusable cargo contamer designed with external fit- 
tings for the purpose of handling, securing or stacking 
and having a carrying capacity of 500 cubic feet or 
more. 
History: Cl. 4601(c)(i)(A) amended by P.C. 1995-775, s. 4, May 16, 
1995, Canada Gazette, Part Il, May 31, 1995, applicable to property ac- 
quired after December 2, 1992. 


Subpara. 4601(a)(vi) substituted by P.C, 1989-2464, s. 7, December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of 
property acquired after 1987. 


That portion of s. 4601 preceding para. (a), and subparas. (c)(ii), (e)(ii), 
(f)(i1) substituted by P.C. 1988-390, s. 20, March 3, 1988, Canada Ga- 
zette, Part Il, March 16, 1988, applicable to 1985 et seq. 


All that portion of s. 4601 preceding para. (a) substituted and cl. 
4601(c)(i)(C) revoked by P.C. 1985-2277, s.. 12, July 24, 1985, Canada 
Gazette, Part II, August 7, 1985. 


S. 4601 added by P.C. 1980-424, s. 3, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective November 17, 1978. 


Definitions [Reg. 4601]: “depreciable property” — ITA 13(21), 248(1); 
“prescribed”, “property”, “taxpayer” — ITA 248(1). 


Income Tax Regulations 


4602. Certified property — (1) For the purposes of the 
definition “certified property” in subsection 127(9) of the 
Act, each of the following areas is a prescribed area: 


(a) that portion of the Province of Newfoundland com- 
prising the census divisions 2 to 4 and 7 to 10; 


(b) that portion of the Province of Prince Edward Is- 
land comprising the Kings census division; 
(c) that portion of the Province of Nova Scotia com- 
prising the census divisions of 

(1) Cape Breton, 

(11) Guysborough, 

(iu1) Inverness, 

(iv) Richmond, and 

(v) Victoria; 
(d) that portion of the Province of New Brunswick 
comprising the census divisions of 

(i) Gloucester, 

(ii) Kent, 

(1) Madawaska, 

(iv) Northumberland, and 

(v). Restigouche; 
(e) that portion of the Province of Quebec comprising 


(1) all of the area north of the 50th parallel of lati- 
tude, other than the area within the limits of the 
city of Sept-Lles, 
(ii) the Magdalen Islands, and 
(ii1) the census divisions of 
(A) Bonaventure, 
(B) Gaspé-Est, 
(C) Gaspé-Ouest, 
(D) Matane, 
(E) Matapédia, 
(F) Rimouski, other than the area within the 
limits of the city of Rimouski, 
(G) Riviére-du-Loup, and 
(H) Témiscouata; 
(f) that portion of the Province of Ontario that is north 
of the 50th parallel of latitude; 


(g) that portion of the Province of Manitoba compris- 
ing the census divisions 19 and 21 to 23, other than the 
area within the limits of the city of Thompson; 


(h) that portion of the Province of Saskatchewan com- 
prising the census division of Northern Saskatchewan; 


(i) that portion of the Province of Alberta comprising 
the census division of Peace River, other than the area 
within the limits of the city of Grande Prairie; 


Gj) that portion of the Province of British Columbia 
comprising the Peace River-Liard census division; and 


(k) all of the Yukon Territory and the Northwest 
Territories. 


(2) [“Census divisions”] — For the purposes of sub- 
section (1), the expression “census. divisions” has. the 
same meaning as in the Dictionary of 1971 Census Terms, 
Statistics Canada Catalogue Number 12-540, and: the 
Census Divisions and Subdivisions, Statistics Canada Cat- 
alogues Numbered 92-704, 92-705, 92-706 and 92-707. 

History: That portion of subsec. 4602(1) preceding para. (a) substituted 


by P.C. 1988-390, s. 21, March 3, 1988, Canada Gazette; Part Il, March 
16, 1988, applicable to 1985 et seq. 
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S. 4602 added by P.C. 1981-3029, October 29, 1981, Canada Gazette, 
Part Il, November 11, 1981, effective in respect of certified property ac- 
quired after October 28, 1980. 


Definitions [Reg. 4602]: “Canada” —ITA 255, Interpretation Act 
35(1); “census divisions” — Reg. 4602(2); “prescribed” — ITA 248(1). 


4603. Qualified construction equipment — For the 
purposes of the definition “qualified construction equip- 
ment” in subsection 127(9) of the Act, “prescribed equip- 
ment” means depreciable property of a taxpayer, other 
than qualified property as defined by subsection 127(9) of 
the Act or qualified transportation equipment as defined 
by subsection 127(9) of the Act, that is 


(a) a property included in Class 22 or 38 in Schedule 
Ik; 


(b) a crane; 
(c) a pile driver; or 
(d) a dredge. 


History: Para. 4603(a) substituted by P.C. 1989-2464, s. 8, December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of 
property acquired after 1987. 


That portion of s. 4603 preceding para. (a) substituted by P.C. 1988-390, s. 
22, March 3, 1988, Canada Gazette, Part Il, March 16, 1988, applicable to 
1985 et seq. 


S. 4603 added by P.C. 1985-2277, s. 13, July 24, 1985, Canada Gazette, 
Part I, August 7, 1985, applicable with respect to acquisitions of property 
occurring after April 19, 1983. 

Definitions [Reg. 4603]: “depreciable property” — ITA 13(21), 248(1); 
“property”, “taxpayer” —ITA 248(1). 


4604. Approved project property — (1) For the pur- 
poses of paragraphs (a) and (c) of. the definition “ap- 
proved project property” in subsection 127(9) of the Act, 
property is a prescribed building if it 1s depreciable pro- 
perty of the taxpayer that is a building or grain elevator, 
erected on land owned or leased by the taxpayer, 


(a) that is included in Class 1, 3,.6, 24, 27 or 37 or 
paragraph (c), (d) or (e) of Class 8 in Schedule H;, or 


(b) that is included or would, but for Class 28 or Class 
41 in Schedule I, be included in paragraph (g) of 
Class 10 in Schedule II. 


(2) For the purposes of paragraphs (b) and (d) of the defi- 
nition “approved project property” in subsection 127(9) 
of the Act, property is prescribed machinery and equip- 
ment if it is depreciable property of the taxpayer (other 
than property referred to in subsection (1)) that is 


(a) a property included in paragraph (k) of Class 1 or 
paragraph (a) of Class 2 in Schedule II; 


(b) an oil or water storage tank; 


(c) a property included in Class 8 in Schedule II (other 
than railway rolling stock); 


(d) subject to paragraph (e), a property included in 
paragraph (a) of Class 10 or Class 22 or 38 in Sched- 
ule II (other than a car or truck designed for use on 
highways or streets); 


(e) a logging truck acquired to be used in the activity 
of logging and having a weight, including the weight 
of property the capital cost of which is included in the 
capital cost of the truck at the time of its acquisition 
(but for greater certainty not including the weight of 
fuel), in excess of 16,000 pounds; 


(f).a property included in any of paragraphs (b) to (f), 
(h) to (k), (0), (q), (r), (t) or (u) of Class 10 in Sched- 
ule I; 


Reg. 
S. 4605 


(g) a property included in paragraph (n) of Class 10, or 
Class 15, in Schedule I (other than a roadway); 


(h) a property included in any of paragraphs (a) to (f) 
of Class 9 in Schedule II; 


(i) a property included in Class 28 or 41 in Schedule II 
that would, but for those classes, be included in para- 
graph (k) or (r) of Class 10 in Schedule I; 


(j) a property included in any of Classes 21, 24, 27, 
29, 34, 39, 40 and 43 in Schedule I]; 


(k) a property included in Class 37 in Schedule H; or 


(1) a vessel (other than a supply boat, workboat, drill- 
ing rig, workover rig or shuttle tanker), including the 
furniture, fittings and equipment attached thereto, that 
is used primarily for 


(i) heavy-lifting or pipe-laying in the construction 


of, or 


(11) the provision of lodging services in the servic- 
ing of, 
an installation, structure, apparatus or artificial island 
that is used for offshore hydrocarbon exploration. or 
exploitation. 
History: Para. 4604(2)(j) substituted by P.C. 1994-230, s. 4, February 10, 


1994, Canada Gazette, Part Il, February 23, 1994, applicable to property 
acquired after February 25, 1992. 


Paras. 4604(1)(a), (b), (2)(a), (d), (i), (j) substituted by P.C. 1989-2464, s. 
9, December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applica- 
ble in respect of property acquired after 1987. 


S. 4604 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Ga- 
zette, Part II, December 24, 1986, applicable from May 24, 1985. 


Definitions [Reg. 4604]: “depreciable property” — ITA 13(21), 248(1); 
“prescribed”, “property”, “taxpayer”? — ITA 248(1). 


4605. Prescribed activities — For the purposes of the 
definition “for an approved purpose” in paragraph (e) of 
the definition “approved project property” in subsection 
127(9) of the Act, a prescribed activity of a taxpayer is 


(a) operating a hotel, motel, camping ground, travel 
trailer park or any similar lodging facility; 


(b) providing facilities that are ancillary to a lodging 
facility referred to in paragraph (a) that is owned by 
the taxpayer and that are intended for the use and en- 
joyment of the occupants of the lodging facility; 


(c) providing facilities that are primarily for the re- 
ceiving, storage and distribution of goods owned by 
persons with whom the taxpayer deals at arm’s length; 


(d) providing to a business owned by a person with 
whom the taxpayer deals at arm’s length 


(i) engineering or architectural services, 
(11) computer services, or 
(iii) other technical or scientific services, 


but not including financial, legal, accounting, medical 
or dental services; 


(e) providing to a business owned by a person with 
whom the taxpayer deals at arm’s length 


(1) the services of an employment agency, or 


(i1) advertising services, other than advertising ser- 
vices in a medium owned by the taxpayer; or 


(f) operating a vessel described in paragraph 
4604(2)(1). 
History: S. 4605 added by P.C. 1986-2770, s. 7, December 11, 1986, 


Canada Gazette, Part 11, December 24, 1986, applicable from May 24, 
1985. 
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Definitions [Reg. 4605]: “arm’s length? — ITA 251(1); “business”, 
“employment”, “person”, “prescribed”, “taxpayer” — ITA 248(1). 


4606. Prescribed amount — For the purposes of para- 
graph (b) of the definition “contract payment” in subsec- 
tion 127(9) of the Act, a prescribed amount is an amount 
received from the Canadian Commercial Corporation in 
respect of an amount received by that Corporation from a 
government, municipality or other public authority other 
than the government of Canada or of a province, a Cana- 
dian municipality or other Canadian public authority. 

History: S. 4606 added by P.C. 1986-2770, s. 7, December 11, 1986, 


Canada Gazette, Part Il, December 24, 1986, effective November 22, 
1985. 


Definitions [Reg. 4606]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “prescribed” — ITA 248(1); “province” — 
Interpretation Act 35(1). 


Interpretation Bulletins: IT-151R5: Scientific research and experimen- 
tal development expenditures. 


4607. Prescribed designated regions — For the pur- 
poses of the definition “specified percentage” in subsec- 
tion 127(9) of the Act, “prescribed designated region” 
means a region of Canada, other than the Gaspé peninsula 
and the provinces of Nova Scotia, New Brunswick, Prince 
Edward Island, and Newfoundland, including Labrador, 
that was a designated region on December 31, 1984, 
under the Regional Development Incentives Designated 
Region Order, 1974. 

History: S. 4607 added by P.C. 1988-390, s. 23, March 3, 1988, Canada 
Gazette, Part Il, March 16, 1988, applicable to 1985 ef seq. 


Definitions [Reg. 4607]: “Canada” —ITA 255, Interpretation Act 
35(1); “province” — Interpretation Act 35(1). 


4608. Prescribed expenditure for qualified 
Canadian exploration expenditure — (1) In this 
section, 


‘joint exploration corporation” has the meaning as- 
signed by paragraph 66(15)(g) [66(15)‘joint exploration 
corporation”] of the Act; 


‘“‘principal-business corporation” has the meaning as- 
signed by paragraph 66(15)(h) [66(15)“principal-business 
corporation’’] of the Act; 


“shareholder corporation” has the meaning assigned by 
paragraph 66(15)(1) [66(15)“shareholder corporation’ ] of 
the Act; 


“well” means an exploratory probe or an oil or gas well. 


(2) For the purposes of the definition “qualified Canadian 
exploration expenditure” in subsection 127(9) of the Act, 
the prescribed expenditure of a taxpayer for a taxation 
year is the aggregate of all amounts each of which is the 
amount, if any, by which 


(a) the specified expenses of the taxpayer for the year 
in respect of the well 


exceed 
(b) the base amount of the taxpayer at the end of the 
year in respect of the well. 


(3) For the purposes of this section, the specified ex- 
penses of a taxpayer for a taxation year in respect of a 
well that is an exploratory probe is the aggregate of all 
expenses that 
(a) would be Canadian exploration expenses of the 
taxpayer by reason of any of subparagraphs 66.1(6)(a) 
(i), (iv) and (v) [66.1(6)“Canadian exploration ex- 
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pense’’(a), (h) and (1)] of the Act if the references in 
subparagraphs 66.1(6)(a) (iv) and (v) [66.1(6)“Cana- 
dian exploration expense’(h) and (1)] of the Act (as 
those subparagraphs read on November 30, 1985) to 
‘any of subparagraphs (1) to (iii.1)” were read as refer- 
ences to “subparagraph (i)”; 


(b) were incurred 
(i) in the year, and 
(ii) after November 1985 and before 1991; 


(c) were incurred in the drilling or completing of the 
exploratory probe or in building a temporary access 
road to, or preparing the site in respect of, the probe; 
and 


(d) are not non-qualifying expenses of the taxpayer. 


(4) For the purposes of this section, the specified ex- 
penses of a taxpayer for a taxation year in respect of a 
well that is an oil or gas well is the aggregate of all ex- 
penses that 


(a) would be Canadian exploration expenses of the 
taxpayer by virtue of any of subparagraphs 
66.1(6)(a)(i1) to (11.2), (iv) and (v) [66.1(6)“Canadian 
exploration expense’’(c) to (e), (h) and (1)] of the Act 1f 
the references in subparagraphs 66.1(6)(iv) and (v) 
[66.1(6)“Canadian exploration expense”(h) and (1)] of 
the Act (as those subparagraphs read on November 30, 
1985) to “subparagraphs (i) to (111.1)” were read as ref- 
erences to “subparagraphs (i1) to (41.2)”; 


(b) were incurred in respect of the well 

(1) in the year, and 

(ii) after November 1985 and before 1991; and 
(c) are not non-qualifying expenses of the taxpayer. 


(5) For the purposes of subsections (3) and (4), a non- 
qualifying expense of a taxpayer is an expense that 


(a) may reasonably be regarded as having been in- 
curred as consideration for services to be rendered af- 
ter 1990 or for property that cannot reasonably be con- 
sidered to be for use by the taxpayer before 1991; 


(b) was or is to be renounced by the taxpayer at any 
time under subsection 66(10.1) or (12.6) of the Act; 


(c) is or was a Canadian exploration and development 
overhead expense, within the meaning of section 
1206, of the taxpayer, of a partnership of which the 
taxpayer was a member or of a joint exploration cor- 
poration of which the taxpayer was a shareholder 
corporation; 


(d) is an eligible cost or expense within the meaning of 
the Petroleum Incentives Program Act or the Petro- 
leum Incentives Program Act, Chapter P-4.1 of the 
Statutes of Alberta, 1981, in respect of which, or in 
respect of part of which, the taxpayer, a partnership of 
which the taxpayer was a member, a joint exploration 
corporation of which the taxpayer was a shareholder 
corporation or a principal-business. corporation. of 
which the taxpayer was a shareholder, has received, is 
deemed to have received, is entitled to receive or may 
reasonably be expected to receive an incentive under 
either of those Acts; or 


_ (e) was included in determining the specified expenses 
of any other taxpayer for a taxation year. 


(6) For the purposes of this section, the base amount of a 
taxpayer at the end of a particular taxation year in respect 
of a well is the amount, if any, by which the taxpayer’s 
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threshold amount in respect of the well exceeds the aggre- 
gate of 


(a) all amounts that would have been the taxpayer’s 
specified expenses for any taxation year in respect of 
the well if 


(i) the references in subparagraphs (3)(b)(ii) and 
(4)(b)Gi) to “after November 1985 and before 
1991” were read as “after March 1985 and before 
December 1985”, and 


(11) subsection (5) were read without reference to 
paragraph (d) thereof; 


(b) all amounts referred to in paragraph (5)(d) for the 
particular taxation year or a preceding taxation year in 
respect of the well that would have been included in 
determining the taxpayer’s specified expenses for the 
particular taxation year or the preceding taxation year 
but for that paragraph; and 


(c) all amounts that are the taxpayer’s specified ex- 
penses for any preceding taxation year in respect of 
_ the well. 


(7) For the purposes of this section, the threshold amount 
of a taxpayer in respect of a well is 


(a) where no agreement has been filed with the Min- 
ister under subsection (8) in respect of the well, 
$5,000,000; and 


(b) where an agreement has been filed with the Min- 
ister under subsection (8). in respect of the well, the 
amount, if any, allocated to the taxpayer under the 
agreement. : 


(8) For the purposes of this section, where the aggregate 
of all expenses in respect of a well, each of which 


(a) would be included in determining the specified ex- 

penses of a taxpayer for a taxation year in respect of 

the well if subsection (5) were read without reference 
to paragraph (d) thereof, or 


(b) would be included in determining the specified ex- 
penses of a taxpayer for a taxation year in respect of 
the well if 


(i) the references in subparagraphs (3)(b)(i1) and 
(4)(b)(G1) to “after November 1985. and_ before 
1991” were read as “‘after March 1985 and before 
December 1985”, and 


(ii) subsection (5) were read without reference to 
paragraph (d) thereof 


exceeds $5,000,000, all taxpayers who have incurred 
those expenses or in whose favour or to whom any of 
those expenses have been renounced under subsection 
66(10.1) or (12.6) of the Act may file with the Minister an 
agreement in writing in the prescribed form in respect of 
the well allocating amounts to some or all of those tax- 
payers if 
(c) the amount allocated to each taxpayer does not ex- 
ceed the total of such expenses that were incurred by 
the taxpayer in respect of the well, and that are not to 
be renounced by the taxpayer under subsection 
66(10.1) or (12.6) of the Act in favour of or to any 
other person, and 


(d) the aggregate of all amounts so allocated is not less 
than $5,000,000. 
(9) For the purposes of this section, where 


(a) the drilling of a well (in this subsection referred to 
as the ‘abandoned well’) is abandoned not because of 
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the results obtained but because of geological or 
mechanical difficulties and the drilling of a new well 
(in this subsection referred to as the “new well’’) is 
commenced, and 


(b) having regard to all the circumstances, including 
the lapse of time between the abandonment of the 
abandoned well and the commencement of the new 
well and the proximity of the sites of the wells, it is 
reasonable to regard the new well as a replacement for 
the abandoned well, 


the abandoned well and the new well shall be deemed to 
be one well. 


(10) For the purposes of this section, where an expense of 
a joint exploration corporation is deemed by subsection 
66(10.1) or (10.2) of the Act to be an expense of-a share- 
holder corporation of the joint exploration corporation, 
the shareholder corporation shall be deemed to have in- 
curred the expense at the time it was incurred by the joint 
exploration corporation. 


(11) For the purpose of this section, where an expense of 
a principal-business corporation is deemed by subsection 
66(12.61) or (12.63) of the Act to be an expense of. a 
shareholder of the corporation, the shareholder shall be 
deemed to have incurred the expense at the time it was 
incurred by the principal-business corporation. 


(12) For the purposes of this section, where an expense 
incurred by a partnership is, under subparagraph 
66.1(6)(a)Gv) — [66.1(6)“Canadian exploration —_ex- 
pense’’(h)] of the Act, a Canadian exploration expense of 
a taxpayer who was. a member of the partnership, the tax- 
payer shall be deemed to have incurred the Canadian ex- 
ploration expense at the time the expense was incurred by 
the partnership. 


(13) For the purposes of this section, where an expense is 
a Canadian development expense of a taxpayer that is, 
under subsection 66.1(9) of the Act, deemed to be a Cana- 
dian exploration expense of the taxpayer, the taxpayer 
shall be deemed to have incurred the Canadian explora- 
tion expense at the time the Canadian development ex- 
pense was incurred. 

History: Paras. 4608(3)(a), (4)(a) amended by P.C. 1992-2335, Sch. II, s. 
8, November 19, 1992, Canada Gazette Part Il, December 2, 1992, appli- 
cable after November 30, 1985. 

S. 4608 added by P.C. 1989-1793, September 21, 1989, Canada Gazette, 
Part II, October 11, 1989, effective after November 30, 1985. 
Definitions [Reg. 4608]: ‘abandoned well” —Reg. 4608(9)(a); 
“amount” — ITA 248(1); “base amount” — Reg. 4608(6); “Canadian de- 
velopment expense” —ITA 66.2(5), 248(1); “Canadian exploration ex- 
pense” —ITA_ 66.1(6), 248(1);, “commencement” — Interpretation Act 
35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “joint explo- 
ration corporation” —ITA 66(15), Reg. 4608(1); ‘Minister’ —ITA 
248(1); “new well’ — Reg. 4608(9)(a); “non-qualifying expenses” — 
Reg. 4608(5); “oil or gas well” — ITA 248(1); “person”, “prescribed” — 
ITA 248(1); “principal-business corporation” —ITA 66(15), Reg. 
4608(1); “property”, “shareholder” — ITA 248(1); “shareholder corpora- 
tion” — ITA 66(15), Reg. 4608(1); “specified expenses” — Reg. 4608(4); 
“taxation year’—ITA 249; “taxpayer” —ITA 248(1); “threshold 
amount” — Reg. 4608(7); “well” — Reg. 4608(1), (9); “writing” — /nter- 
pretation Act 35(1). 


4609. Prescribed offshore region — For the pur- 
poses of the definition “specified percentage” in subsec- 
tion 127(9) of the Act, the following region is a pre- 
scribed offshore region: 

(a) that submarine area, not within a province, adja- 


cent to the coast of Canada and extending throughout 
the natural prolongation of that portion of the land ter- 


2057 


N 
= 
S) 
‘Ss 
be 
= 
Ep 
o 
a 


Reg. 
S. 4609(a) 


ritory of Canada comprising the Gaspé Peninsula and 
the provinces of Newfoundland, Prince Edward Island, 
Nova Scotia and New Brunswick to the outer edge of 
the continental margin or to a distance of two hundred 
nautical miles from the baselines from which the terri- 
torial sea of Canada is measured, whichever is the 
greater; and 


(b) the waters above the submarine area referred to in 
paragraph (a). 
History: S. 4609 added by P.C. 1989-1793, September 21, 1989, Canada 
Gazette, Part Il, October 11, 1989, and s. 4609 after November 16, 1978. 


Definitions [Reg. 4609]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” —ITA 248(1); “province”, “territorial sea”, “terri- 
tory” — Interpretation Act 35(1). 


4610. Prescribed area — For the purpose of paragraph 
(c.1) of the definition “qualified property” in subsection 
127(9) of the Act, the area prescribed is the area compris- 
ing the Provinces of Nova Scotia, New Brunswick, Prince 
Edward Island and Newfoundland and the Gaspé 
Peninsula. 

History: S. 4610 added by P.C. 1995-775, May 16, 1995, Canada Ga- 


zette, Part Il, s. 5, May 31, 1995, applicable to property acquired after 
1991: 


Definitions [Reg. 4610]: “prescribed” — ITA 248(1). 


PART XLVII — ELECTION IN 
RESPECT OF CERTAIN PROPERTY 
OWNED ON DECEMBER 31, 1971 


History: Part XLVII was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


4700. Any election by an individual under subsection 
26(7) of the Income Tax Application Rules shall be made 
by filing with the Minister the form prescribed. 


History: S. 4700 amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Selected Cases [Reg. 4700]: R. v. Adelman, [1998] 1 C.T.C. 133 
(FCA) (Requirement to elect is mandatory, not directory). 


Definitions [Reg. 4700]: “individual”, “Minister”, “prescribed” — ITA 


248(1). 
Interpretation Bulletins: IT-139R: Capital property owned on Decem- 
ber 31, 1971 — Fair market value (archived). 


Forms: T1105: Supplementary schedule for dispositions of capital pro- 
perty acquired before 1972; T2076: Valuation day value election for capi- 
tal properties owned on December 31, 1971. 


PART XLVIIl — STATUS OF 
CORPORATIONS AND TRUSTS 


History: Part XLVIII was consolidated by the Consolidated Regulations 
of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


4800. (1) [Public corporation — prescribed condi- 
tions] — For the purposes of subparagraph (b)(i) of the 
definition “public corporation” in subsection 89(1) of the 
Act, the following conditions are prescribed in respect of 
a corporation other than a cooperative corporation (within 
the meaning assigned by section 136 of the Act) or a 
credit union: 


(a) a class of shares of the capital stock of the corpora- 
tion designated by the corporation in its election or by 
the Minister in his notice to the corporation, as the 
case may be, shall be qualified for distribution to the 
public; 
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(b) there shall be no fewer than 


(1) where the shares of that class are equity shares, 
150, and 


(ii) in any other case, 300 


persons, other than insiders of the corporation, each of 
whom holds 


(iii) not less than one block of shares of that class, 
and 


(iv) shares of that class having an aggregate fair 
market value of not less than $500; and 


(c) insiders of the corporation shall not hold more than 
80 per cent of the issued and outstanding shares of that 
class. 

Forms: T2073: Election to be a public corporation. 


(2) [Public corporation — prescribed  condi- 
tions] — For the purposes of subparagraph (c)(i) of the 
definition “public corporation” in subsection 89(1) of the 
Act, the following conditions are prescribed in respect of 
a corporation: 


(a) insiders of the corporation shall hold more than 90 
per cent of the issued and outstanding shares of each 
class of shares of the capital stock of the corporation 
that 


(i) was, at any time after the corporation last be- 
came a public corporation, listed on a stock ex- 
change in Canada prescribed for the purposes of 
section 89 of the Act, or 


(11) was a class, designated as described in para- 
graph (1)(a), by virtue of which the corporation last 
became a public corporation; 


(b) in respect of each class of shares described in sub- 
paragraph (a)(i) or (11), there shall be fewer than 


(1) where the shares of that class are equity shares, 
50, and 


(11) in any other case, 100 


persons, other than insiders of the corporation, each of 
whom holds 


(111) not less than one block of shares of that class, 
and 


(iv) shares of that class having an aggregate fair 
market value of not less than $500; and 


(c) there shall be no class of shares of the capital stock 
of the corporation that is qualified for distribution to 
the public and complies with the conditions described 
in paragraphs (1)(b) and (c). 


Forms: T2067: Election not to be a public corporation. 


(3) [Public corporation — amalgamation] — 
Where, by virtue of an amalgamation (within the meaning 
assigned by section 87 of the Act) of predecessor corpora- 
tions any one or more of which was, immediately before 
the amalgamation, a public corporation, shares of any 
class of the capital stock of any such public corporation 
that was 


(a) at any time after the corporation last became a pub- 
lic corporation, listed on a stock exchange in Canada 
prescribed for the purposes of section 89 of the Act, or 


(b) the class, designated as described in paragraph 
(1)(a), by virtue of which the corporation last became 
a public corporation, 


are converted into shares of any class (in this subsection 
referred to as the “new class’’) of the capital stock of the 
new corporation, the new class shall, for the purposes of 
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subsection (2), be deemed to be a class, designated as de- 
scribed in paragraph (1)(a), by virtue of which the new 
corporation last became a public corporation. 


(4) [Public corporation—election require- 
ments] — Any election under subparagraphs (b)(i) or 
(c)(i) of the definition “public corporation” in subsection 
89(1) of the Act shall be made by filing with the Minister 
the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally 
entitled to administer the affairs of the corporation, a 
certified copy of their resolution authorizing the elec- 
tion to be made; 


(c) where the directors of the corporation are not le- 
gally entitled to administer the affairs of the corpora- 
tion, a certified copy of the authorization of the mak- 
ing of the election by the person or persons legally 
entitled to administer the affairs of the corporation; 
and 


(d) a statutory declaration made by a director of the 
corporation stating that, after reasonable inquiry for 
the purpose of informing himself in that regard, to the 
best of his knowledge the corporation complies with 
all the prescribed conditions that must be complied 
with at the time the election is made. 

History: The opening words of subsecs. 4800(1), (2) and (4), amended by 

P.C. 2001-1106, s. 3, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, 

effective from April 1, 2001. 


S. 4800 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, 
Part II, April, 1983. 


Definitions [Reg. 4800]: “block of shares” — Reg. 4803(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “class” —ITA 248(6); “class 
; “corporation” — ITA 248(1), Interpretation 
Act 35(1); “credit union” — ITA 248(1); “equity share” —ITA 204, Reg. 
4803(1); “Minister” —ITA 248(1); “new class” — Reg. 4800(3); “per- 
son” — Reg. 4803(3); “prescribed” —ITA 248(1); “public corpora- 
tion? —ITA 89(1), 248(1); “share” —ITA 248(1); “statutory declara- 
tion” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs; IT-391R: Status of corporations. 


Forms: T2067: Election not to be a public corporation; T2073: Election 
to be a public corporation. 


4800.1 [Prescribed trusts] — For the purposes of par- 
agraph 107(1)(a), subsections 107(2) and (4.1) and para- 
graph 108(1)(c) [108(1)“capital interest’’] of the Act, the 
following are prescribed trusts; 


(a) a trust maintained primarily for the benefit of em- 
ployees of a corporation or two or more corporations 
which do not deal at arm’s length with each other, 
where one of the main purposes of the trust is to hold 
interests in shares of the capital stock of the corpora- 
tion or corporations, as the case may be, or any corpo- 
ration not dealing at arm’s length therewith; 


(b) a trust established exclusively for the benefit of 
one or more persons each of whom was, at the time 
the trust was created, either a person from whom the 
trust received property or a creditor of that person, 
where one of the main purposes of the trust is to se- 
cure the payments required to be made by or on behalf 
of that person to such creditor; and 


(c) a trust all or substantially all of the properties of 
which consist of shares of the capital stock of a corpo- 
ration, where the trust was established pursuant to an 
agreement between two or more shareholders of the 
corporation and one of the main purposes of the trust 
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is to provide for the exercise of voting rights in respect 
of those shares pursuant to that agreement. 


Related Provisions: ITA 107.4(3)(i) — Trust deemed not to be pre- 
scribed trust. 


History: That portion of s. 4800.1 preceding para. (a) amended by P.C. 
1992-2338, s.1, November 19, 1992, Canada Gazette Part Il, December 2, 
1992, applicable after 1987. 


S. 4800.1 added by P.C. 1990-853, May 10, 1990, Canada Gazette, Part 
II, May 23, 1990, applicable after 1987. 

Definitions [Reg. 4800.1]: “arm’s length” —ITA 251(1); “corpora- 
tion” —ITA. 248(1), Interpretation Act 35(1); “employee”, “person”, 
“prescribed”, “property”, “share”, “shareholder” — ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 


4801. [Mutual fund trust— prescribed condi- 
tions] — For the purposes of paragraph 132(6)(c) of the 
Act, the following conditions are hereby prescribed in re- 
spect of a trust: 


(a) either 


(i) a class of the units of the trust shall be qualified 
for distribution to the public, or 


(ii) there has been a lawful distribution in a proy- 
ince to the public of units of the trust and a pro- 
spectus, registration statement or similar document 
was not required under the laws of the province to 
be filed in respect of the distribution; and 


(b) in respect of any one class of units described in 
paragraph (a), there shall be no fewer than 150 benefi- 
claries of the trust, each of whom holds 


(i) not less than one block of units of the class, and 


(11) units of the class having an aggregate fair mar- 
ket value of not less than $500. 


Related Provisions: Reg. 221(1)(f) — Reporting requirements. 


History: Subpara. 4801(a)(ii) added by P.C. 2001-1106, s. 4, June 14, 
2001, Canada Gazette, Part Il, July 4, 2001, applicable to trusts estab- 
lished after 1999. 


Proposed Amendment — Reg. 4801(a)(ii) lke 
Letter from Department oF Finance, March 12, 2003: 
Dear [xxx] 


Thank you for your letter of November 6, 2002, concerning the application of section 
4801 of the Income Tax Regulations to a trust seeking to qualify as a mutual fund trust 
for income tax purposes. 


The meaning for income tax purposes of the expression “mutual fund trust’ is found in 
subsection 132(6) of the Income Tax Act. Paragraph 132(6)(c) of the Act requires that a 
trust meet at a particular time prescribed conditions in order to qualify at that time as a 
mutual fund trust. 


The first prescribed condition is found in paragraph 4801(a): it requires either that a 
class of units of a trust be qualified for distribution to the public, as defined in subsec- 
tion 4803(2) of the Regulations, or for trusts established after 1999, that there be a 
lawful distribution in a province to the public of units off the trust where a prospectus, 
registration statement or similar document was not required under the laws of the prov- 
ince to be filed in respect of the distribution. 


You are seeking an amendment to paragraph 4801 (a) of the Regulations so that a trust 
created before 2000 would be able to elect to rely upon the condition in subparagraph 
4801(a)(ii) in order to satisfy the requirements of that paragraph. 


Subparagraph 4801(a)(ii) of the Regulations is generally intended to ensure that the 
requirements under the Act for a securities distribution are generally no more onerous 
than those imposed under provincial securities requirements for mutual fund trusts. 
From a tax policy perspective, it would not be inconsistent with this goal to permit a 
trust created before 2000 to be able to rely upon that subparagraph in satisfying the 
prescribed conditions for mutual fund trusts. 


We are, therefore, prepared to recommend an amendment to the Regulations so that, 
for the 2004 and subsequent taxation years of trusts created before 2000, the condition 
prescribed under paragraph 4801(a) would be met, under subparagraph 4801(a)(i), if 
there has been a lawful distribution in a province to the public of units of a class of 
units of the trust and a prospectus, registration statement or similar document was not 
required under the laws of the province to be filed in respect of the distribution. How- 
ever, to prevent such a trust from being re-characterized, contrary to the intention of its 
trustee or investors, as a mutual fund trust under the Act, such a revised subparagraph 
4801 (a)(ii) would apply to trusts created before 2000 only if the trust were to so elect 
and only for taxation years that end ‘after the time at which the election was made. 
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Of course, we cannot offer any assurance that either the Minister of Hinance or Parlia- 
ment will agree with the recommendation that we intend to make i in this regard. None- 
theless, we trust that this statement of « our pee is ee 


Thank you for writing. 
Yours sincerely, 
Brian Ernewein 


Director, Tax Legislation Division, Tax Policy Branch 


Definitions [Reg. 4801]: “block of units” — Reg. 4803(1); “class of 
units” — Reg. 4803(2); “person” — Reg. 4803(3); “prescribed” — ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


4801.01 [Mutual fund trust—exclusion from 
December 15 year-end] — For the purpose of subsec- 
tion 132.11(1) of the Act, a trust that is a money market 
fund as defined in National Instrument 81-102. Mutual 
Funds, as amended from time to time, of the Canadian 
Securities Administrators is a prescribed trust. 

History: S. 4801.01 added by P.C. 2001-1106, s. 5, June 14, 2001, Can- 


ada Gazette, Part Il, July 4, 2001, applicable in respect of any filing, after 
March 10, 1999, for an election under subsec. 132.11(1) of the Act. 


Definitions [Reg. 4801.01]: “prescribed” —ITA 248(1); 
ITA 104(1), 248(1), (3). 


rust. —— 


4801.02 [LSVCC — prescribed corporation] — For 
the purposes of the definition “eligible business entity” in 
subsection 204.8(1), clause 204.82(2.2)(d)(i)(B) and para- 
graph 204.82(6)(a) of the Act, a corporation registered 
under Part III.1 of the Community Small Business Invest- 
ment Funds Act, chapter 18 of the Statutes of Ontario, 
1992, is a prescribed corporation. 

History: S. 4801.02 added by P.C. 2001-1106, s. 5, June 14, 2001, Can- 
ada Gazette, Part Il, July 4, 2001, applicable to 1999 et seg. 


Definitions [Reg. 4801.02]: “corporation” — ITA 248(1), Interpreta- 
tion Act 35(1); “prescribed” — ITA 248(1). 


4801.1 [Foreign trust reporting exemption] — For 
the purpose of paragraph (c) of the definition “exempt 
trust” in subsection 233.2(1) of the Act, the following 
conditions are hereby prescribed in respect of a trust: 


(a) at least 150 beneficiaries of the trust are benefi- 
Ciaries in respect of the same class of units of the trust; 
and 


(b) at least 150 of the beneficiaries in respect of that 
class each hold 


(i) at least one block of units of that class, and 


(11) units of that class having a total fair market 
value of at least $500. 
History: S. 4801.1 added by P.C. 1998-1573, s. 1, September 15, 1998, 


Canada Gazette, Part Il, September 30, 1998, applicable to returns in re- 
spect of taxation years that begin after 1995. 


4802. (1) [Pension investment corporation — 
prescribed investors] — For the purposes of clause 
149(1)(0.2)(iv)(D) of the Act, the following are pre- 
scribed persons: 


(a) a trust all the beneficiaries of which are trusts de- 
scribed in clause 149(1)(0.2)(iv)(B) of the Act; 


(b) a corporation incorporated before November 17, 
1978 solely in connection with, or for the administra- 
tion of, a registered pension plan; 


(c) a trust or corporation established by or arising by 
virtue of an act of a province the principal activities of 
which are to administer, manage or invest the monies 
of a pension fund or plan that is established pursuant 
to. an act of the province or an order or regulation 
made thereunder; 


(c.1) the Canada Pension Plan Investment Board; 


Income Tax Regulations 


_ Proposed Addition — Reg. 4802(1)(c.2) 
vsti # —_ sare ibe’ of ese os October 30, hie 
Dear [xxx] / 


is | on to your fax of October 16, 2002 in which you 
in amendments to ihe Income Tax sae Be that etic 


(d) a trust or corporation established by. or arising by 
virtue of an act of a province in connection with a 
scheme or program for the compensation of workers 
injured in an accident arising out of or in the course of 
their employment; 


(e) Her Majesty in right of a province; 
(f) a trust all of the beneficiaries of which are any 
combination of 
(1) registered pension plans, 
(11) trusts described in clause 149(1)(0.2)(iv)(B) or 
(C) of the Act, and 
(i11) persons described in this subsection; and 


(g) a corporation all of the shares of the capital stock 
of which are owned by one or more of the following: 


(i) registered pension plans, 

(i1) trusts described in clause 149( 1)(0.2)(Gv)(B) or 
(C) of the Act, and 

(iii) persons described in this subsection. 


History: Para. 4802(1)(c.1) added by P.C. 2003-1497, s. 2, October 2, 
2003, Canada Gazette, Part II, October 22, 2003, applicable after October 
2002. 


Subpara. 4802(1)(f)(ii1) amended and para. 4802(1)(g) added by P.C. 
1996-569, s. 1, April 23, 1996, Canada Gazette, Part II, May 1, 1996, 
applicable to 1994 et seq. 
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S. 4802 renumbered as subsec. 4802(1) by P.C. 1994-785, May 12, 1994, 
Canada Gazette, Part II, June 1, 1994, applicable to 1989 et seq. 


Para. 4802(e) amended, (f) added, by P.C. 1992-2338, s. 2, November 19, 
1992, Canada Gazette Part Il, December 2, 1992, applicable to taxation 
years commencing after 1991. 


Para. 4802(b) amended by P.C. 1991-2540, s, 8, December 16, 1991, Can- 
ada Gazette, Part Il, January 15, 1992, applicable after 1985. 


Para. 4802(c) substituted and para. (e) added by P.C. 1987-1881, s. 1, Sep- 
tember 10, 1987, Canada Gazette, Part I, September 30, 1987, applicable 
with respect to taxation years commencing after 1978. 


New s. 4802 added and former s. 4802 renumbered s. 4803 by P.C. 1985- 
2277, s. 14, July 24, 1985, Canada Gazette, Part Il, August 7, 1985, appli- 
cable to taxation years commencing after 1978. 


(2) [Prescribed insurers] — For the purposes of para- 
graph 149(1)(t) of the Act, the following are prescribed 
insurers: 


(a) Union Québécoise, compagnie d’assurances génér- 
ales inc.; 


(b) Les Clairvoyants Compagnie d’ Assurance Génér- 
ale Inc.; and 


(c) Laurentian Farm Insurance Company Inc. 


History: Subsec. 4802(2) added by P.C. 1994-785, May 12, 1994, Can- 
ada Gazette, Part Il, June 1, 1994, applicable to 1989 et seq. 


Definitions [Reg. 4802]: “corporation” — ITA 248(1), Interpretation 
Act 35(1); “employment” — ITA 248(1); “Her Majesty” — Interpretation 
Act 35(1); “insurer”, “person”, “prescribed” — ITA 248(1); “province” — 
Interpretation Act 35(1); “registered pension plan”, “share” — ITA 
248(1); “trust? —ITA 104(1), 248(1), (3). 


4803. (1) In this Part, 


‘“‘block of shares” means, with respect to any class of the 
capital stock of a corporation, 


(a) 100 shares, if the fair market value of one share of 
the class is less than $25, 


(b) 25 shares, if the fair market value of one share of 
the class is $25 or more but less than $100, and 


(c) 10 shares, if the fair market value of one share of 
the class is $100 or more; 


‘block of units’? means, with respect to any class of units 
of a trust, 


(a) 100 units, if the fair market value of one unit of the 
class is less than $25, 


(b) 25 units, if the fair market value of one unit of the 
class is $25 or more but less than $100, and 


(c) 10 units, if the fair market value of one unit of the 
class is $100 or more; 


“equity share” has the meaning assigned by section 204 
of the Act; 


‘insider of a corporation” has the meaning that would 
be assigned by section 100 of the Canada Corporations 
Act if the references therein to “public company” and to 
“equity shares” were read as references to “corporation” 
and “shares” respectively, except that a person who is an 
employee of the corporation, or of a person who does not 
deal at arm’s length with the corporation, and whose right 
to sell or transfer any share of the capital stock of the cor- 
poration, or to exercise the voting rights, if any, attaching 
to the share, is restricted by 


(a) the terms and conditions attaching to the share, or 


(b) any obligation of the person, under a contract, in 
equity or otherwise, to the corporation or to any per- 
son with whom the corporation does not deal at arm’s 
length, 


Reg. 
S. 4803(4)(b)(i) 


shall be deemed to hold the share as an insider of the 
corporation. 
History: Subsec. 4803(1) is the former subsec. 4802(1) renumbered by 


P.C. 1985-2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part II, 
August 7, 1985, applicable to taxation years commencing after 1978. 


The definition of “equity share” in former subsec. 4802(1) substituted by 
P.C. 1984-339, s. 1, February 2, 1984, Canada Gazette, Part I, February 
22, 1984, effective November 13, 1981. 


(2) [Meaning of “qualified for distribution to the 
public”] — For the purposes of this Part, a class of 
shares of the capital stock of a corporation or a class of 
units of a trust is qualified for distribution to the public 
only if 
(a) a prospectus, registration statement or similar doc- 
ument has been filed with, and, where required by law, 
accepted for filing by, a public authority in Canada 
pursuant to and in accordance with the law of Canada 
or of any province and there has been a lawful distri- 
bution to the public of shares or units of that class in 
accordance with that document; 


(b) the class is a class of shares, any of which were 
issued by the corporation at any time after 1971 while 
it was a public corporation in exchange for shares of 
any other class of the capital stock of the corporation 
that was, immediately before the exchange, qualified 
for distribution to the public; 


(c) in the case of any class of shares, any of which 
were issued and outstanding on January 1, 1972, the 
class complied on that date with the conditions de- 
scribed in paragraphs 4800(1)(b) and (c); or 


(d) in the case of any class of units, any of which were 
issued and outstanding on January 1, 1972, the class 
complied on that date with the condition described in 
paragraph 4801(b). 

History: Subsec. 4803(2) is the former subsec. 4802(2), renumbered by 


P.C. 1985-2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part II, 
August 7, 1985, applicable to taxation years commencing after 1978. 


(3) [Group holdings]— For the purposes _ of 
paragraphs 4800(1)(b), 4800(2)(b) and 4801(b), where a 
group of persons holds 


(a) not less than one block of shares of any class of 
shares of the capital stock of a corporation or one 
block of units of any class of a trust, as the case may 
be, and 


(b) shares or units, as the case may be, of that class 
having an aggregate fair market value of not less than 
$500, 


that group shall, subject to subsection (4), be deemed to 
be one person for the purposes of determining the number 
of persons who hold shares or units, as the case may be, 
of that class. 

History: Subsec. 4803(3) is the former subsec. 4802(3), renumbered by 


P.C. 1985-2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part U, 
August 7, 1985, applicable to taxation years commencing after 1978. 


(4) [Determination of group] — In determining under 
subsection (3) the persons who belong to a group for the 
purposes of determining the number of persons who hold 
shares or units, as the case may be, of a particular class, 
the following rules apply: 


(a) no person shall be included in more than one 
group; 
(b) no person shall be included in a group if he holds 


(i) not less than one block of shares or one block of 
units, as the case may be, of that class, and 


2061 


N 
= 
S) 
=) 
= 
| ce) 
Ss 
BO 
) 
(a 


Reg. 
S. 4803(4)(b)(ii) 


(ii) shares or units, as the case may be, of that class 
having an aggregate fair market value of not less 
than $500; and 


(c) the membership of each group shall be determined 
in the manner that results in the greatest possible num- 
ber of groups. 


History: Subsec. 4803(4) is the former subsec. 4802(4), renumbered by 
P.C. 1985-2277, subsec.. 14(1), July 24, 1985, Canada Gazette, Part I, 
August 7, 1985, applicable to taxation years commencing after 1978. 


Subparas. 4802(4)(b)(i), (ii) substituted by P.C. 1981-1556, s. 2, June 11, 
1981, Canada Gazette, Part II, June 24, 1981, effective 1972 et seq. 


Interpretation Bulletins: IT-391R: Status of corporations. 


Definitions [Reg. 4803]: 
shares”, “block of units” — Reg. 4803(1); 
pretation Act 35(1); “class of shares”, 
Interpretation Act 35(1); “employee” — 
ITA 248(1); “group” — Reg. 4803(4); “person” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1); “‘public corporation” — ITA. 89(1), 
248(1); “share” — ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 


“arm’s length” —ITA 251(1); “block of 
“Canada” — ITA 255, Inter- 


PART XLIX — DEFERRED INCOME 
PLANS, QUALIFIED INVESTMENTS 


History: Part XLIX (ss. 4900, 4901) substituted by P.C. 1981-2578, s. 4, 
September 16, 1981, Canada Gazette, Part Il, October 14, 1981, effective 
commencing January 1, 1981. 


Part XLIX was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


4900. (1) [Qualified investment for RRSP, RESP, 
RRIF, DPSP] — Subject to subsection (2), for the pur- 
poses of paragraph (d) of the definition “qualified invest- 
ment” in subsection 146(1) of the Act, paragraph (e) of 
the definition “qualified investment” in subsection 
146.1(1) of the Act, paragraph (c) of the definition “quali- 
fied investment” in subsection 146.3(1) of the Act and 
paragraph (i) of the definition “qualified investment” in 
section 204 of the Act, each of the following investments 
is prescribed as a qualified investment for a plan trust at a 
particular time if at that time it is 


History: The opening words of subsec. 4900(1) amended by P.C. 2001- 
1106, subsec. 6(1), June 14, 2001, Canada Gazette, Part II, July 4, 2001, 
applicable to property acquired after October 27, 1998. 


(a) [registered investment] — an interest in a trust 
or a share of the capital stock of a corporation that was 
a registered investment for the plan trust during the 
calendar year in which the particular time occurs or 
the immediately preceding year; 


(b) [share of public corporation] — a share of the 
capital stock of a public corporation other than a mort- 
gage investment corporation; 


History: Para. 4900(1)(b) amended by P.C. 1994-1074, subsec. 1(1), June 
23, 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1992. 


(c) [Share of mortgage investment corpora- 
tion] — a share of the capital stock of a mortgage in- 
vestment corporation that does not hold as part of its 
property at any time during the calendar year in which 
the particular time occurs any indebtedness, whether 
by way of mortgage or otherwise, of a person who is 
an annuitant, a beneficiary, an employer or a sub- 
scriber under the governing plan of the plan trust or of 
any other person who does not deal at arm’s length 
with that person; 


Income Tax Regulations 


History: Para. 4900(1)(c) amended by P.C. 2001-1106, subsec. 6(2), June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property 
acquired after October 27, 1998. 


(c.1) [bond of public corporation] — a bond, de- 
benture, note or similar obligation of a public corpora- 
tion other than a mortgage investment corporation; 


History: Para. 4900(1)(c.1) added by P.C. 1994-1074, subsec. 1(2), June 
23, 1994, Canada Gazette, Part Il, July 13, 1994, applicable after 1992. 


(d) [unit of mutual fund trust] — a unit of a mu- 
tual fund trust; 


(d.1) [bond of mutual fund trust] — a bond, de- 
benture, note or similar obligation tssued by a mutual 
fund trust the units of which are listed on a stock ex- 
change referred to in section 3200; 

History: Para. 4900(1)(d.1) added by P.C. 1998-629, subsec. 1(1), April 


23, 1998, Canada Gazette, Part II, May 13, 1998, applicable to property 
acquired after 1996. 


(d.2) [unit of a trust] — a unit of a trust if 


(i) the trust would be a mutual fund trust if Part 
XLVIII were read without reference to paragraph 
4801(a), and 


(ii) there has been a lawful distribution in a prov- 
ince to the public of units of the trust and a pro- 
spectus, registration statement or similar document 
was not required under the laws of the province to 
be filed in respect of the distribution; 


History: Para. 4900(1)(d.2) added by P.C. 2001-1106, subsec. 6(3), June 
14, 2001, Canada Gazette, Part I, July 4, 2001, applicable to property 


acquired after 1993. 


(e) [warrant or option] — a warrant or right giving 
the owner thereof the right to acquire either immedi- 
ately or in the future property all of which is a quali- 
fied investment for the plan trust; 


/ es to 2 as be ey that gives ihe holder: of the 


warrant or right, the right to acquire property that is is 
ae ade aa investment for’ ue — trust ae 


n the ‘warrant or Hi i 
1 ant tie issuer, ese: 


son. she: is an. annu 
__ ployer or a subscribe 
2 of the plan trust; 


Aoolicaten The February 21, 004 draft fe clarions Gene 
QLPs), subsec. 3(1), will amend para. 4900(1)(e) to read as above 
plicable to property acquired after February 27, 2004. . 


Technical Notes: Paragraph 4900(1)(e) provides denn ai war-- 
rant or right that gives the holder the right to acquire propertyss 
is a qualified investment, provided that the pemute oe 
is a qualified investment. ets 


This paragraph i is amended in two was: si it is inca to 
add an arm’s length test. To qualify, the issuer of the warrant or 
right will be required, on an on-going basis, to deal at arm’s— 
length with each person who is an annuitant, a beneficiary, an _ 
employer or a subscriber under the registered plan. Second, the | 
underlying property will be required to be a share or unit of the © 
issuer or a share or unit of another person or partnership: that, at 
the time of issuance, does not deal at arm’s. denen with the 
issuer. é : : : ee oe 


History: Para. 4900(1)(e) amended by P.C. 1994-1074, subsec. 1(3), June 
23, 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1992. 
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Part XLIX — Deferred Income Plans, Qualified Investments S. 4900(1)() Gii)(B) 
Para. 4900(1)(e) substituted by P.C. 1985-587, February 28, 1985, Canada (ii) whose obligations were, at the end of each 


Gazette, Part Il, March 20, 1985, effective after February 25, 1985. 
Proposed Addition — 4900(1)(e.01) 


(c.01) [option listed on stock exchange] — an 
option listed on a stock exchange referred to in sec- 
tion 3200 or 3201 that gives the holder of the option, 

the right to purchase or sell property that is a quali- 
fied investment for the plan trust or, in lieu of deliv- 

ery of that ee to receive a cash ayment in 
settlement; _ 


month of 


(A) the last taxation year, if any, of the coopera- 
tive corporation prior to the date of acquisition 
of the obligation by the plan trust, or 


(B) the period commencing three months after 
the date an obligation was first acquired by any 
plan trust and ending on the last day of the taxa- 
tion year of the cooperative corporation in 
which that period commenced, 


Application: The’ Februnty,27, 2004 ctaft ules (Goions and WCE Yet On ie RRHHOUS, ea Pui ae au ate (A) 
QLPs), subsec. 30), will add para. Pe ee 01 ) pepe after Feb- or (B) commences later, held by plan trusts the ay- 
ruary 27, 2004. . erage number of which is not less than 100 com- 


puted on the basis that no two plan trusts shall have 
the same individual as an annuitant or a benefici- 
ary, as the case may be, and 


that an pee hat § is disted, ona eek 
section 3200 or 3201 of the Regulatio 1 
ment, provided that the underlying prope 


( (ii1) that, except where the plan trust is governed by 
vestment and regardless Be whether settle. 


a registered education savings plan, has not at any 
time during the calendar year in which the particu- 
lar time occurs granted any benefit or privilege to a 
person who is an annuitant, a beneficiary or an em- 
ployer under the governing plan of the plan trust, 
or to any other person who does not deal at arm’s 


effect of this change is to enable RRS s, Rk 
DPSPs to acquire publicly-listed. put options 
index options, in addition to call options (which were already — 
qualified investments under former paragraph 49( 0c 1 ( >) 


(e.1) [société d’entraide économique] — a share length with that person, as a result of the ownership 
of, or deposit with, a société d’entraide économique; by | 

History: Para. 4900(1)(e.1) added by P.C. 1983-3319, s. 1, October 20, (A) the plan trust of a share or obligation of the 

1983, Canada Gazette, Part Il, November 9, 1983, applicable to 1982 er cooperative corporation, or 

Bee: | (B) a registered investment of a share or, obliga- 
(f) [share of credit union] — a share of, or similar tion of the cooperative corporation if the plan 
interest in a credit union; trust has invested in that registered investment, 
(g) [bond of credit union] —a bond, debenture and a cooperative corporation shall be deemed to 


have granted a benefit or privilege to a person in a 
year if at any time in that year that person contin- 
ues to enjoy a benefit or privilege that was granted 
in a prior year; 


note or similar obligation (in this paragraph referred to 
as the “obligation”) issued by, or a deposit with, a 
credit union that, except where the plan trust is gov- 
erned by a registered education savings plan, has not 


at any time during the calendar year in which the par- History: The opening words of subpara. 4900(1)(h) (iii) amended by P.C. a 
ticular time occurs granted any benefit or privilege to 2001-1106, subsec. 6(5), June 14, 2001, Canada Gazette, Part I, July 4, O 

: : - 2001, applicable to property acquired after October 27, 1998. ass, 
a person who is an annuitant, a beneficiary or an em- 4 . 3 
ployer under the governing plan of the plan trust, or to (i) [bonds of certain corporations] — a bond, de- 5, 
any other person who does not deal at arm’s length benture, note or similar obligation (in this paragraph oO 
with that person, as a result of the ownership by referred to as the “obligation”) of a Canadian a4 

corporation 


(i) the plan trust of a share or obligation of, or a 


deposit with, the credit union, or (1) if payment of the principal amount of the obli- 


gation and the interest on the principal amount is 


(ii) a registered investment of a share or obligation guaranteed by a corporation or a mutual fund trust 
of, or a deposit with, the credit union if the plan whose shares or units, as the case may be, are listed 
trust has invested in that registered investment, on a stock exchange referred to in section 3200, 
and a credit union shall be deemed to have granted a (ii) 1f the corporation is controlled directly or indi- 
benefit or privilege to a person in a year if at any time rectly by 
in that year that person continues to enjoy a benefit or (A) one or more corporations, 


privilege that was granted in a prior year; (a diet Manas aaa hARARS Or 


History: The opening words of para. 4900(1)(g) amended by P.C. 2001- 
1106, subsec. 6(4), June 14, 2001, Canada Gazette, Part I, July 4, 2001, 
applicable to property acquired after October 27, 1998. 


(h) [bond of cooperative corporation] — a bond, 
debenture, note or similar obligation (in this paragraph 


(C) one or more corporations and mutual fund 
trusts 


whose shares or units, as the case may be, are listed 
on a stock exchange referred to in section 3200, or 


referred to as the “obligation”) issued by a cooperative (ii) if, at the time the obligation is acquired by the 
corporation (within the meaning assigned by subsec- plan trust, the corporation that issued the obligation 
tion 136(2) of the Act) is 

(i) that throughout the taxation year of the coopera- (A) a corporation that, in respect of its capital 


stock, has issued and outstanding share capital 


tive corporation immediately preceding the year in KAS ; ‘ap 
a te ‘T ‘ carried in its books at not less than $25 million, 


which the obligation was acquired by the plan trust 


had not less than 100 shareholders or, if all its or 
shareholders were corporations, not less than 50 (B) a corporation that is controlled by a corpo- 
shareholders, ration described in clause (A), 
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and has issued and outstanding bonds, debentures, 
notes or similar obligations having in the aggregate 
a principal amount of at least $10 million that are 
held by at least 300 different persons and were is- 
sued by the corporation by means of one or more 
offerings, provided that in respect of each such of- 
fering a prospectus, registration statement or simi- 
lar document was filed with and, where required by 
law, accepted for filing by a public authority in 
Canada pursuant to and in accordance with the 
laws of Canada or a province and there was a law- 
ful distribution to the public of those bonds, deben- 
tures, notes or similar obligations in accordance 
with that document; 

History: Subpara. 4900(1)(1)(1) and the closing words of subpara. (11) 

amended by P.C. 2001-1106, subsecs. 6(6) and (7), June 14, 2001, Canada 

Gazette, Part I, July 4, 2001, effective from April 1, 2001. 


(i.1) [Community bond guaranteed by prov- 
ince] — a security of a Canadian corporation 


(i) that was issued pursuant to The Community 
Bonds Act, chapter C-16.1 of the Statutes of Sas- 
katchewan, 1990, The Rural Development Bonds 
Act, chapter 47 of the Statutes of Manitoba, 1991- 
92, the Community Economic Development Act, 
1993, chapter 26 of the Statutes of Ontario, 1993, 
or the New Brunswick Community Development 
Bond Program through which financial assistance 
is provided under the Economic Development Act, 
chapter E-1.11 of the Acts of New Brunswick, 
1975, and 


(11) the payment of the principal amount of which 
is guaranteed by Her Majesty in right of a 
province; 


History: Para. 4900(1)(i.1) amended by P.C. 1994-1075, subsec. 1(1), 
June 23, 1994, Canada Gazette, Part Il, July 13, 1994, applicable to pro- 
perty acquired after August 1993. 

Para. 4900(1)(i.1) added by P.C. 1992-2334, s. 2, November 19, 1992, 
Canada Gazette Part II, December 2, 1992, applicable in respect of. pro- 
perty acquired after June 30, 1991. 


(1.11) [Nova Scotia Equity Tax Credit Act] —a 
share of the capital stock of a Canadian corporation 
that is registered under section 11 of the Equity Tax 
Credit Act, chapter 3 of the Statutes of Nova Scotia, 
1993, the registration of which has not been revoked 
under that Act; 


History: Para. 4900(1)(i.11) added by P.C. 1996-1487, subsec. 1(1), Sep- 

tember 24, 1996, Canada Gazette, Part Il, October 16, 1996, applicable to 

property acquired after 1995. 
(i.12) [NWT risk capital investment] — a share of 
the capital stock of a Canadian corporation that is reg- 
istered under section 39 of the Risk Capital Investment 
Tax Credits Act, chapter 22 of the Statutes of the 
Northwest Territories, 1998, the registration of which 
has not been revoked under that Act; 


History: Para. 4900(1)(i.12) added by P.C. 1999-249, subsec. 1(1), Feb- 

ruary 18, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to pro- 

perty acquired after August 1998. 
(1.2) [banker’s acceptance] — indebtedness of a 
Canadian corporation (other than a corporation that 
does not deal at arm’s length with a person who is an 
annuitant, a beneficiary, an employer or a subscriber 
under the governing plan of the plan trust) represented 
by a bankers’ acceptance; 

History: Para. 4900(1)(i.2) amended by P.C. 2001-1106, subsec. 6(8), 


June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to pro- 
perty acquired after October 27, 1998. 
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Para. 4900(1)(i.2) added by P.C. 1994-1074, subsec. 1(4), June 23, 1994, 
Canada Gazette, Part I, July 13, 1994, applicable after 1992. 


Proposed Addition — 4900(1)(i.3) 
_ (i.3) [investment-grade corporate debt] —a 
debt obligation issued by a Canadian corporation or 
a trust resident in Canada if ? 
(i) the principal purpose of the corporation or 
‘trust is to derive income from the holding of 
indebtedness, 


(ii) the debt obligation denies all or substantially 
all of its value from indebtedness held by the: cor- 
poration or trust, 


(iit) at the particular time, the total of all amounts 

each of which is the cost amount to the corpora- 
tion or trust of indebtedness of a person or part- 
nership resident in Canada is not less than 80% of 
the total cost amount to the ORPeMInE or trust of 
all of its property, | 


(iv) the debt obligation had, at the t time of its z ac 
quisition by the plan trust, an investment grade 
rating with a bond rating agency that rates debt in 
the ordinary course of its business, and 
(v) the debt obligation is issued by the corpora- 
tion or trust as part of a single issue of debt of at 
least $25 million by the corporation or trust; 

Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 3(2), will add para. 4900( 1)@.3), applicable after Febru- 
ary 27, 2004. 

Technical Notes: New paragraph 4900(1)(i.3) provides that 
a debt obligation issued by a Canadian corporation or a trust 
resident in Canada is a qualified investment, subject to the fol- 
lowing requirements: he 


¢ the principal purpose of the issuer is to pallial income from 
the holding of indebtedness; 


¢ the debt obligation derives all or substantially all oF its 
value from the indebtedness held by the issuer; 


«at least 80% of the issuer’s property is radbblodeene eed 
by Canadian residents; 


* the debt obligation had an investment grade rating with a 
recognized rating agency when it was acquired by the plan 
trust; and 


¢ the debt obligation was issued as part of ee debt 1 issue pes 
at least $25 million. 
Paragraph 4900(1)G. 3) is intended, in 1 pardeabie to accommo- 
date investments in debt obligations (commonly known as as- 
set-backed securities) that are backed by cash flows from pools 
of loans and other receivables. Paragraph nae 3) aioe 
after Announcement Date. 


(j) [mortgage] — a mortgage 
(i) that is in respect of real property situated in 
Canada (or an interest in that mortgage), and 


Proposed ead th — 4900(1)(j) before 
il . 

(j) a particular indebtedness that is secured by a 

mortgage in respect of real property situated in 

Canada, ; 
(i) the cost amount to a taxpayer of which partic- 
ular indebtedness (together with the cost amount 
to a taxpayer of any other indebtedness in respect 
of the property that ranks equally with or superior 
to the particular indebtedness) does not exceed 
the fair market value of the property, except as a 
result of a decline in the fair market value of the 


2064 


Part XLIX — Deferred Income Plans, Qualified Investments 


property after the particular indebtedness is is- 
sued, and 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 3(3), will amend the portion of para. giles before 
subpara. (ii) to read as above, applicable 


(a) in respect of property acquired after February 27, 2004, after 
February 27, 2004; and 


(b) in respect of property acquired before February 28, 2004, after 
2004. 


Technical Notes: Paragraph 4900(1)G) provides that a mort- 
gage obligation that is secured on real property situated in Can- 
ada is a qualified investment. For this purpose, paragraph 
4901(3)(a) provides that a reference to a mortgage includes a 
charge, hypothec or similar instrument pertaining to — pro- 
perty, as well as an interest in a mortgage. 


Paragraph 4900(1)G) is amended to ensure that a mortgage ob- © 
ligation qualifies only if the amount of the mortgage obligation 
(together with the amount of any other indebtedness in respect 
of the property that is of equal or superior rank) does not ex- 
ceed the fair market value of the property, except as a result of 

a decline in the fair market value of the real property after issu- 
ance of the mortgage obligation. This test applies on an on- 
going basis. This amendment is consistent with the introduc- 
tion of subparagraph (g)(iii) to the definition of agrees pro- 
perty” in subsection 206(1) of the Act. 


(11) that is, if any mortgagor of that mortgage is a 
person who is an annuitant, a beneficiary, an em- 
ployer or a subscriber under the governing plan of 
the plan trust or is any other person who does not 
deal at arm’s length with that person, 


(A) administered by an approved lender under 
the National Housing Act, and 


(B) insured 
(1) under the National Housing Act, or 


(II) by a corporation that offers its services 
to the public in Canada as an insurer of 
mortgages and that is approved as a private 
insurer of mortgages by the Superintendent 
of Financial Institutions pursuant to the 
powers assigned to the Superintendent under 
subsection 6(1) of the Office of the Superin- 
tendent of Financial Institutions Act; 


Proposed Amendment — Reg. 4900(1)(j) 
Letter from Dept. of Finance, July 2, 2002: 
Dear [xxx] 


This is in reply to your letters of September 28, 2001 and June 
13, 2002 in which you seek an amendment to the /ncome Tax 
Regulations to ensure the continuing eligibility for deferred in- 
come plans to invest in certain mortgage certificates. 


Based on the information set out in your letters and provided by 
telephone, we understand that the mortgage certificates in ques- 
tion represent undivided co-ownership interests in a pool of com- 
mercial mortgages. The certificates had been offered to the pub- 
lic by prospectus as part of a minimum offering of at least [xxx]. 
At the time of the offering, the certificates had an investment 
grade rating by a recognized rating agency and all of the interests 
in the mortgages in the pool were qualified investments under 
existing paragraph 4900(1)(j) of the Regulations. 


In general, the mortgages contain a clause that provides the mort- 
gagor with the right to substitute a pledge of high quality security 
in exchange for the release of the real property security. The sub- 
stitute security, which is limited to certain properties described in 
paragraphs (a) and (b) of the definition “qualified investment” in 
section 204 of the Income Tax Act, is required to provide for pay- 
ments that reflect, as closely as possible, the mortgagor’s remain- 
ing payment obligations. 


Reg. 
S. 4900) (D 


You are concerned that, since a substitution of security under a 
particular mortgage would result in the interest in the mortgage 
ceasing to qualify under paragraph 4900(1)(j), the exercise of 
such a right may have adverse income tax effects on deferred 
income plan investors. This would be the case where the interest 
was not a qualified investment under any other provision of the 
Act or Regulations. The purpose of the requested amendment 
would be to ensure that the interest would continue to be a quali- 
fied investment without having to rely on other provisions of the 
Act and Regulations. 


In these circumstances, we agree that such an interest should re- 
tain its status as a qualified investment. Consequently, we will 
recommend to the Minister of Finance that the Regulations be 
amended to ensure that such an interest will not become a non- 
qualified investment solely because of the substitution of the se- 
curity under the terms of the mortgage. We will further recom- 
mend that the amendment apply to substitutions of security that 
occur after 2000. 
I trust this is satisfactory. 

Yours sincerely, — 

Brian Ernewein 

Director, Tax Legislation Division 


History: Para. 4900(1)(j) amended by P.C. 2001-1106, subsec. 6(9), June 
14, 2001, Canada Gazette, Part I, July 4, 2001, applicable to property 
acquired after October 27, 1998, except that it shall not apply to property 
acquired before March 31, 2001. by a trust governed by a deferred profit 
sharing plan. 
(k) [pre-1981 qualified investment] — an invest- 
ment, other than a qualified investment described. in 
paragraphs (a) to (j), that 
(i) was, at the end of 1980, a qualified investment 
for a trust pursuant to subparagraph 204(e)(v) of 
the Act or section 1502, this Part or section 5800, 
as the case may be, as those provisions read at that 
time, 
(ii) was held on December 31, 1980 and continu- 
ously thereafter by the trust until the particular 
time, 
(111) would have continued to be a qualified invest- 
ment of the trust from December 31, 1980 until the 
particular time had the provisions referred to in 
subparagraph (i) been in force throughout that pe- 
riod of time, and 


(iv) was not, at any time before the particular time, 
an interest in a registered investment; 
(1) [bond of international organization] — a 
bond, debenture, note or similar obligation issued or 
guaranteed by 


(1) the International Bank for Reconstruction and 
Development, 


(i.1) the International Finance Corporation, 
(11) the Inter-American Development Bank, 
(111) the Asian Development Bank, 

(iv) the Caribbean Development Bank, 


(v) the European Bank for Reconstruction and De- 
velopment, or 


(vi) the African Development Bank; 


History: Subpara. 4900(1)(1)(vi) added by P.C. 1999-133, subsec. 1(1), 
February 4, 1999, Canada Gazette, Part II, February 17, 1999, applicable 
after 1996. 


Subpara. 4900(1)(1)(v) added by P.C. 1994-1075, subsec. 1(2), June 23, 
1994, Canada Gazette, Part II, July 13, 1994, applicable to months begin- 
ning after March 1991. 

Subpara. 4900(1)(1)(i.1) added by P.C. 1994-1074, subsec. 1(5), June 23, 
1994, Canada Gazette, Part II, July 13, 1994, applicable after July 13, 
1990. 
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Para. 4900(1)(1) added by P.C. 1986-772, :subsec. 2(1), March 26, 1986, 
Canada Gazette; Part II, April 16, 1986, effective after October 31, 1985. 


(m) [listed royalty unit] —a royalty unit that is 
listed on a stock exchange referred to in section 3200 
and the value of which is derived solely from Cana- 
dian resource properties; 

History: Para. 4900(1)(m) amended by P.C. 2001-1106, subsec. 6(10), 


June 14, 2001, Canada Gazette, Part U, July 4, 2001, effective from April 
1, 2001. 


Para. 4900(1)(m) added by P.C. 1992-2334, s. 2, November 19, 1992, 
Canada Gazette Part II, December 2, 1992, applicable in respect of pro- 
perty acquired after July 16, 1992 respectively. 


(n) [listed limited partnership unit] — a limited 
partnership unit listed on a stock exchange referred to 
in section 3200; 


History: Para. 4900(1)(n) added by P.C. 1994-1074, subsec. 1(6); June 
23, 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1992. 


Proposed Addition — -4900(1)(n. 01) 


(n.01) [debt of listed limited partners 
debt issued by a limited partnership whose 


listed on a One aioe retonid to in s 
3200; : : . 


ruary ae 2004. 


Technical Notes: New paragrap 
that debt of a limited partnership 
Canadian stock exchange referred to in section 3200 is —_ iL 
fied investment. .  . _ 


(n.1) [foreign stock exchange nidex bitte} —a 
unit of a particular trust if 


(i) at the particular time, the unit is listed on a 
stock exchange referred to in section 3201, 


(ii) the primary purpose of the particular trust is 


(A) to hold the securities included in a stock ex- 
change index (including a stock exchange index 
reflecting securities issued by corporations or 
other entities carrying on a particular type of 
business activity) in substantially the same por- 
tion as those securities are reflected in that in- 
dex, or 


(B) to invest in a manner that causes the invest- 
ment performance of the particular trust to rep- 
licate the investment performance of that index, 
and 


(111) at the particular time or the time of the last ac- 
quisition of the unit before the particular time by 
the plan trust, the total of all amounts each of 
which is the cost amount to the particular trust of a 
share of the capital stock of a corporation listed on 
a single stock exchange referred to in section 3200 
or 3201 is not less than 80% of the total of all 
amounts each of which is the cost amount to the 
particular trust of a property of the particular trust; 
History: Para. 4900(1)(n.1) added by P.C. 2001-1106, subsec. 6(11), June 


14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property 
acquired after 1993. 


(o) [bond of foreign government] — a Hist a de- 
benture, note or similar obligation issued by the gov- 
ernment of a country other than Canada and that had, 
at the time of purchase, an investment grade rating 
with a bond rating agency that in the ordinary course 
of its business rates the debt obligations issued by that 
government; 


Income Tax Regulations 


History: Para. 4900(1)(0) added by P.C. 1994-1075, subsec. 1(3), June 
23, 1994, Canada Gazette, Part II, July 13, 1994, applicable to property 
acquired after June 21, 1993. 


(p) [bond of corporation listed outside Can- 
ada] — a bond, debenture, note or similar obligation 
of a corporation the shares of which are listed on a 
stock exchange referred to in section 3201; 

History: Para. 4900(1)(p) added by P.C. 1994-1075, subsec. 1(3), June 


23, 1994, Canada Gazette, Part II, July 13, 1994, applicable to property 
acquired after June 21, 1993. 


(p.1) [listed depository receipt] —a right to a 
share of the capital stock of a corporation where the 
right is evidenced by a depository receipt that is listed 
on a-stock exchange referred to in section 3200 or 
5201: 

History: Para. 4900(1)(p.1) added by P.C. 1998-629, subsec. 1(2), April 

23, 1998, Canada Gazette, Part Il, May 13, 1998, applicable to 1997 et 

Seq. 
(q) [debt of privatized Crown corporation] — a 
debt issued by a Canadian corporation (other than a 
corporation with share capital or a corporation that 
does not deal at arm’s length with a person who is an 
annuitant, a beneficiary, an employer or a subscriber 
under the governing plan of the plan trust) where 


(1) the taxable income of the corporation is exempt 
from tax under Part I of the Act because of para- 
graph 149(1)(1) of the beta and 


(i1) either 


(A) before the particular time and after 1995, 
the corporation 


(1) acquired, for a total consideration of not 
less than $25 million, property from Her 
Majesty in right of Canada or a province, 
and 


(iI) put that property to a use that is the same 
as or similar to the use to which the property 
was put before the acquisition described in 
subclause (1), or 


(B) at the time of the acquisition of the debt by 
the plan trust, it was reasonable to expect that 
clause (A) would apply in respect of the debt no 
later than. one year after the time of the 
acquisition; 

History: The opening words of para. 4900(1)(q) amended by P.C. 2001- 


1106, subsec. 6(12), June 14, 2001, Canada Gazette, Part I, July 4, 2001, 
applicable to property acquired after October 27, 1998. 


Para. 4900(1)(q) added by P.C. 1996-1487, subsec. 1(2), September 24, 
1996, Canada Gazette, Part Il, October 16, 1996, applicable to property 
acquired after 1995. 


(r) [debt of large non-profit organization] — a 
debt issued by a Canadian corporation (other than a 
corporation with share capital or a corporation that 
does not deal at arm’s length with a person who is an 
annuitant, a beneficiary or an employer under the goy- 
erning plan of the plan trust) if 


(i) the taxable income of the corporation is exempt 
from tax under Part I of the Act because of para- 
graph 149(1)(1) of the Act, and 


(ii) either 


(A) the debt is issued by the corporation as part 
of an issue of debt by the corporation for an 
amount of at least $25 million, 


Or 


(B) at the time of the acquisition of the debt by 
the plan trust, the corporation had issued debt as 
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part of a single issue for an amount of at least 
$25 million; or 
History: Para. 4900(1)(r) added by P.C. 1999-133, subsec. 1(2), February 


4, 1999, Canada Gazette, Part II, February 17, 1999, applicable after Feb- 
ruary 1998. 


(s) where the particular time is before 2002, a security 
of a corporation (other than a corporation that does not 
deal at arm’s length with a person who is an annuitant, 
a beneficiary, an employer or a subscriber under the 
governing plan of the plan trust) 


(i) that 


(A) was last acquired by the plan trust before 
September 2000, and 


(B) either 


(1) at the time of that acquisition was quoted 
on the OTC Bulletin Board quotation service 
operated by Nasdaq Stock Market, Inc. or on 
the OTC quotation service operated by Pink 
Sheets LLC, or 


(Il) at the time of that acquisition was a 
qualified investment for the plan trust and at 
any time in the period that began at the time 
of that acquisition and ended before Septem- 
ber 2000 was quoted on the OTC Bulletin 
Board quotation service operated by Nasdaq 
Stock Market, Inc. or on the OTC quotation 
service operated by Pink Sheets LLC, or 


(ii) that 


(A) was acquired by the plan trust after August 
2000 from another plan trust under which the 
annuitant or beneficiary is also the annuitant or 
beneficiary under the plan trust, 


(B) immediately before its acquisition by the 
plan trust was a qualified investment for the 
other plan trust, and 


(C) would be a qualified investment for the plan 
trust because of this paragraph if this paragraph 
were read without reference to this subpara- 
graph and the plan trust had acquired the secur- 
ity before September 2000. 


History: Para. 4900(1)(s) added by P.C. 2001-1106, subsec. 6(13), June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property 
acquired before September 2000. 


Proposed Addition - — Annuities . 


Department of Finance news release, December 19, 
1996: Minister Announces Proposals Affecting Segregated Fund 
Policies and a Annuity edachiasgidcae . 


An annuity contract (including a segregated fund policy) that is 
issued by a person licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada an annuities 
business will be allowed to be a qualified investment for an 
RRSP or RRIF trust. For such an annuity contract to be a quali- 
fied investment under an RRSP or RRIF trust under the new 
rules, 


the contract must be acquired by the trust after 1997, 


the trust must be the only person (other than the insurer who 
issued the contract) entitled to future rights or benefits under 
the contract, and 


the timing and amount of the trust’s entitlements cannot be 
affected by the personal circumstances of any individual, 
other than the length of the life of the individual who was the 
RRSP or RRIF annuitant immediately after the contract was 
acquired. 


Reg. 
S. 4900(5) 


This amendment will be implemented by way of an amendment 
to Part XLIX of the Income Tax Regulations. No change to para- 
graph (c) of the definition “qualified investment” in subsection 
146(1) of the Act is contemplated. However, it is contemplated 
that subsection 146(11) of the Act will be amended to provide 
that it does not apply to annuity contracts issued after 1997. 


Possible Future Amendment — Exchange- 
Traded Futures PONNEELS 

Letter from Dept. of Finance, July 4, 2000: 
Dear [xxx], 
Thank you for your letter of ae 14, 2000 concerning eligible 
investments for deferred income plans and = registered 
investments. . 
[Agreement t to amend 204. 4 a)G(AY, now enacted — ed. ] 
You also request a change. to Part 49 of the Regulations to add 
exchange- -traded futures contracts to the list of qualified invest- 
ments for RRSPs and other deferred i income plans. While we will 
consider your request in the context of our ongoing review of the 
qualified investment rules, we are not prepared at this time to 
recommend the moinede te seek’ in this = 
Thank you for writing. oo 

Yours sincerely, 

_ Len Farber: 


| Genceal Director, uh ex Legislation Division, Tax Policy 
- Branch — 


Related Provisions: Reg. 22! —Information return where entity 
claims that its shares or units are qualified investments. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIEs. 


(2) [DPSP exception— bonds of employer] — 
Notes, bonds, debentures, bankers’ acceptances or similar 
obligations of 


(a) an employer by whom payments are made in trust 
to a trustee under a deferred profit sharing plan or a 
revoked plan for the benefit of beneficiaries under the 
plan, or 


(b) a corporation with whom that employer does not 
deal at arm’s length 


are not qualified investments for the trust. 


History: Subsec. 4900(2) amended by P.C. 1994-1074, subsec. 1(7), June 
23, 1994, Canada Gazette Part I, July 13, 1994, applicable after 1992. 


(3) [Annuity contract] — For the purpose of paragraph 
(i) of the definition “qualified investment” in section 204 
of the Act, a contract with a licensed annuities provider 
for an annuity payable to an employee who is a benefici- 
ary under a deferred profit sharing plan beginning not 
later than the end of the year in which the employee at- 


tains 69 years of age, the guaranteed term of which, if 


any, does not exceed 15 years, is prescribed as a qualified 
investment for a trust governed by such a plan or revoked 
plan. 

History: Subsec. 4900(3) amended by P.C. 1998-2256, s. 1, December 


16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to annuity 
contracts acquired after 1996, except that 


(a) the amendment does not apply to a contract where the annuitant 
attained 70 years of age before 1997; and 

(b) in applying the subsec. to a contract where the annuitant attained 
69 years of age in 1996, the reference to “69 years of age” shall be 
read as a reference to “70 years of age”. 


(4) [Repealed] 

History: Subsec. 4900(4) repealed by P.C. 2001-1106, subsec. 6(14), 
June 14, 2001, Canada Gazette, Part Ul, July 4, 2001, applicable to pro- 
perty acquired after October 27, 1998. 

(5) [Qualified investment for RESP] — For the pur- 
poses of paragraph (e) of the definition “qualified invest- 
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ment” in subsection 146.1(1) of the Act, a property is pre- 
scribed as a qualified investment for a trust governed by a 
registered education savings plan at any time if at that 
time the property is an interest in a trust or a share of the 
capital stock of a corporation that was a registered invest- 
ment for a trust governed by a registered retirement sav- 
ings plan during the calendar year in which that time oc- 
curs or during the preceding year. 

History: Subsec. 4900(5) amended by P.C. 2001-1106, subsec. 6(15), 


June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to pro- 
perty acquired after October 27, 1998. 


(6) [Small business investment] — Subject to sub- 
sections (8) and (9), for the purposes of paragraph (d) of 
the definition “qualified investment” in subsection 146(1) 
of the Act, paragraph (e) of the definition “qualified in- 
vestment” in subsection 146.1(1) of the Act and para- 
graph (c) of the definition “qualified investment” in sub- 
section 146.3(1) of the Act, a property is prescribed as a 
qualified investment for a trust governed by a registered 
retirement savings plan, a registered education savings 
plan and a registered retirement income fund at any time 
if at that time the property is 


(a) a share of the capital stock of an eligible corpora- 
tion (within the meaning assigned by subsection 
5100(1)), unless a person who is an annuitant, a bene- 
ficiary or a subscriber under the plan or fund is a des- 
ignated shareholder of the corporation; 


(b) an interest of a limited partner in a small business 
investment limited partnership; or 


(c) an interest in a small business investment trust. 


Related Provisions: Reg. 4900(12) — Alternative definition of quali- 
fied investment; Reg. 4901(2) — Meaning of “designated shareholder’, 
“small business investment limited partnership’; “small business. invest- 
ment trust”. 


History: The opening words and para. (a) of subsec. 4900(6) amended by 
P.C. 2001-1106, subsec. 6(16), June 14, 2001, Canada Gazette, Part I, 
July 4, 2001, applicable to property acquired after October 27, 1998. 


Subsec. 4900(6) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part Il, April 16, 1986, effective after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(7) [Small business investment for DPSP] — Sub- 
ject to subsection (11), for the purposes of paragraph (1) 
of the definition “qualified investment” in section 204 of 
the Act, a property is prescribed as a qualified investment 
for a trust governed by a deferred profit sharing plan or 
revoked plan at any time if at that time the property is an 
interest 


(a) of a limited partner in a small business investment 
limited partnership; or 


(b) in a small business investment trust. 


History: The opening words of subsec. 4900(7) amended by P.C. 2001- 
1106, subsec. 6(17), June 14, 2001, Canada Gazette, Part II, July 4, 2001, 
effective after April 1, 2001. 


Subsec. 4900(7) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(8) [Small business investment — payment for 
services] — For the purposes of subsection (6), where 


(a) a trust governed by a registered retirement savings 
plan, a registered education. savings plan or a regis- 
tered retirement income fund holds 


(1) a share of the capital stock of an eligible corpo- 
ration (within the meaning assigned by subsection 
5100(1)), 


Income Tax Regulations 


(ii) an interest in a small business investment lim- 
ited partnership that holds a small business secur- 
ity, or 


(iii) an interest in a small business investment trust 
that holds a small business security, and 


(b) a person who is an annuitant, a beneficiary or a 
subscriber under the plan or fund provides services to 
or for the issuer of the share or small business secur- 
ity, or to or for a person related to that issuer, and it 
can reasonably be considered, having regard to all the 
circumstances (including the terms and conditions of 
the share or small business security or of any related 
agreement, and the rate of interest or the dividend pro- 
vided on the share or small business security), that any 
amount received in respect of the share or small busi- 
ness security is on account, in lieu or in satisfaction of 
payment for the services, 


the property referred to in subparagraph (a)(4), (i1) or (111) 
held by the plan or fund shall, immediately before that 
amount is received, cease to be and shall not thereafter be 
a qualified investment for the trust governed by the plan 
or fund. 

History: The opening words of para. 4900(8)(a), and para. (b), amended 
by P.C. 2001-1106, subsecs. 6(18), (19), June 14, 2001, Canada Gazette, 


Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998. 


Subsec. 4900(8) added by .P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(9) [Small business investment — conditions] — 
For the purposes. of subsection (6), where 


(a) a trust governed by a registered retirement savings 
plan, a registered education savings plan or a regis- 
tered retirement income fund holds 


(1) an interest in-a small business investment lim- 
ited partnership, or 


(ii) an interest in a small business investment trust 


that holds a small business security (referred to in this 
subsection as the ‘designated security”’) of a corpora- 
tion, and 


(b) a person who is an annuitant, a beneficiary or a 
subscriber under the plan or fund is a designated 
shareholder of the corporation, 


the interest shall not be a qualified investment for the trust 
governed by the plan or fund unless 


(c) the designated security is a share of the capital 
stock of an eligible corporation, 


(d) the partnership or trust, as the case may be, has no 
right to set off, assign or otherwise apply, directly or 
indirectly, the designated security against the interest, 


(e) no person is obligated in any way, either absolutely 
or contingently, under any undertaking the intent or 
effect of which is . 


(1) to limit any loss that the plan or fund may sus- 
tain by virtue of the ownership, holding or disposi- 
tion of the interest, or 


(ii) to ensure that the plan or fund will derive earn- 
ings by virtue of the ownership, holding or disposi- 
tion of the interest, — 


(f) in the case of the partnership, there. are more than 
10 limited partners and no limited partner or group of 
limited partners who do not deal with each other at 
arm’s length holds more than 10 per cent of the units 
of the partnership, and 
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(g) in the case of the trust, there are more than 10 ben- © 


eficiaries and no beneficiary or group of beneficiaries 

who do not deal with each other at arm’s length holds 

more than 10 per cent of the units of the trust. 
History: The opening words of para. 4900(9)(a), and para. (b), amended 
by P.C. 2001-1106, subsecs. 6(20), (21), June 14, 2001, Canada Gazette, 


Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998. 


Subsec. 4900(9) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(10) [Arm’s length] — For the purposes of paragraphs 
(9)(f) and (g), a trust governed by a plan or fund shall be 
deemed not to deal at arm’s length with a trust governed 
by another plan or fund if a person who is an annuitant, a 
beneficiary or a subscriber under the plan or fund is the 
same person as, or does not deal at arm’s length with, the 
annuitant, beneficiary or subscriber under the other plan 
or fund. | 

History: Subsec. 4900(10) amended by P.C. 2001-1106, subsec. 6(22), 


June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to pro- 
perty acquired after October 27, 1998. 


Subsec. 4900(10) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part Il, April 16, 1986, effective after October 31, 1985. 


(11) [Small business investment for DPSP] — For 
the purposes of subsection (7), where 


(a) a trust governed by a deferred profit sharing plan 
or revoked plan holds 


(1) an interest in a small business investment lim- 
ited partnership, or 


(i1) an interest in a small business investment trust 
that holds a small business security of a corporation, 


(b) payments have been made in trust to a trustee 
under the deferred profit sharing plan or revoked plan 
for the benefit of beneficiaries thereunder by the cor- 
poration or a corporation related thereto, and 


(c) the small business security is not an equity share 
described in paragraph (e) of the definition “qualified 
investment” in section 204 of the Act, 


the interest referred to in subparagraphs (a)(i) and (ii) 
shall not be a qualified investment for the trust referred to 
in paragraph (a). 

History: Para. 4900(11)(c) amended by P.C. 2001-1106, subsec. 6(23), 


June 14, 2001, Canada Gazette, Part Il, July 4, 2001, effective after April 
1, 2001. 


Subsec. 4900(11) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(12) [Small business corporation] — For the pur- 
poses of paragraph (d) of the definition “qualified invest- 
ment” in subsection 146(1) of the Act, paragraph (e) of 
the definition “qualified investment” in subsection 
146.1(1) of the Act and paragraph (c) of the definition 
“qualified investment” in subsection 146.3(1) of the Act, 
a property is prescribed as a qualified investment for a 
trust governed by a registered retirement savings plan, a 
registered education savings plan or a registered retire- 
ment income fund at any time if, at the time the property 
was acquired by the trust, 


(a) the property was a share of the capital stock of a 
corporation (other than a cooperative corporation) that 
would, at that time or at the end of the last taxation 
year of the corporation ending before that time, be a 
small business corporation if the expression “Cana- 
dian-controlled private corporation” in the definition 
“small business corporation” in subsection 248(1) of 
the Act were read as “Canadian corporation (other 


Reg. 
S. 4900(13) 


than a corporation controlled at that time, directly or 
indirectly in any manner whatever, by one or more 
non-resident persons)”, 


(b) the property was a share of the capital stock of a 
venture capital corporation described in any of sec- 
tions 6700, 6700.1 or 6700.2, or 


(c) the property was a qualifying share in respect of a 
specified cooperative corporation and the plan or fund 


and, immediately after the time the property was acquired 
by the trust, each person who is an annuitant, a benefici- 
ary or a subscriber under the plan or fund at that time was 
not a connected shareholder of the corporation. 

Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled di- 
rectly or indirectly”; Reg. 4900(6) — Alternative definition of qualified 
investment; Reg. 4901(2) — Meaning of “connected shareholder’, “quali- 
fying share” and “specified cooperative corporation”. 


History: Para. 4900(12)(b) amended to replace “prescribed venture capi- 
tal corporation” with “venture capital corporation” by P.C. 2001-1370, 
para. 8(a), August 1, 2001, Canada Gazette, Part Il, August 15, 2001, ap- 
plicable after June 9, 2001. 


The opening and closing words of subsec. 4900(12) amended by P.C. 
2001-1106, subsecs. 6(24), (25), June 14, 2001, Canada Gazette, Part II, 
July 4, 2001, applicable to property acquired after October 27, 1998. 


Para. 4900(12)(b) amended by P.C. 1999-249, subsec. 1(2), February 18, 
1999, Canada Gazette, Part Il, March 3, 1999, applicable to property ac- 
quired after August 1998. 


Para. 4900(12)(c) amended by P.C. 1995-1820, subsec. 1(3), October 31, 
1995, Canada Gazette, Part Il, November 15, 1995, applicable after De- 
cember 2, 1992. 


Subsec. 4900(12) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, 
Canada Gazette, Part I, July 13, 1994, applicable after December 2, 1992. 


1.T. Technical News: No. 9 (qualified investments — whether. share- 
holders deal at arm’s length). 


(13) Notwithstanding subsection (12), where 


(a) a share that 1s otherwise.a qualified investment for 
the purposes of paragraph (d) of the definition “quali- 
fied investment” in subsection 146(1) of the Act, para- 
graph (e) of the definition “qualified investment” in 
subsection 146.1(1) of the Act and paragraph (c) of the 
definition “qualified investment” in subsection 
146.3(1) of the Act solely because of subsection (12) 
is held by a trust governed by a registered retirement 
savings plan, registered education savings plan or reg- 
istered retirement income fund, 


(b) an individual 
(1) provides services to or for, 
(11) acquires goods from, or 
(111) is provided services by 
the issuer of the share or a person related to that issuer, 


(c) an amount 1s received in respect of the share by the 
trust, and 


(d) the amount can reasonably be considered, having 
regard to all the circumstances, including the terms 
and conditions of the share, or any agreement relating 
thereto and any dividend provided on the share to be 


(i) on account of, or in lieu or in satisfaction of, 
payment for the services to or for the issuer or the 
person related to the issuer, or 


(11) in respect of the acquisition of the goods from, 
or the services provided by, the issuer or the person 
related to the issuer, 
the share shall, immediately before the amount is re- 
ceived, cease to be and shall not thereafter be a qualified 
investment for the trust. 
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History: Para. 4900(13)(a) amended by P.C. 2001-1106, subsecs. 6(26), 
June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to pro- 
perty acquired after October 27, 1998. 


Subsec. 4900(13) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, 
Canada Gazette, Part I, July 13, 1994, applicable after December 2, 1992. 


Definitions [Reg. 4900]: “amount”, “annuity’ — ITA 248(1); “arm’s 
length” — ITA 251(1), Reg. 4900(10); “business” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian corporation” — 
ITA 89(1), 248(1); “Canadian resource property” —ITA 66(15), 248(1); 
“connected shareholder” — Reg. 4901(2), (2.1), (2.2); “controlled” — 
ITA 256(6), (6.1); “controlled directly or indirectly’ —ITA 256(5.1), 
(6.2); “corporation” —ITA 248(1), Interpretation Act 35(1); “cost 
amount”, “credit union” — ITA 248(1); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “designated shareholder” — Reg. 4901(2), (2.3); 
“disposition”, “dividend”, “employee”, “employer” — ITA 248(1); “gov- 
erning plan” g. 4901(2); “Her Majesty” — Interpretation Act 35(1); 
“individual”, “insurer” —ITA 248(1); “licensed annuities provider” — 
ITA 147(1), 248(1); “month” — Interpretation Act 35(1); “mortgage” — 
Reg. 4901(3)(a); “mortgage investment corporation” —ITA 130.1(6), 
248(1); “mortgagor” — Reg. 4901(3)(b); “mutual fund trust’? —ITA 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non- 
resident’ —ITA 248(1); “obligation” — Reg. 4900(1)(g), (h), G); “per- 
son” —=ITA 248(1): 5“ ‘ “prescribed” — ITA 
248(1); “prescribed stock exchange” —ITA 248(29), Reg. 3200; “‘pre- 
scribed stock exchange in Canada” — Reg. 3200; “prescribed venture cap- 
ital corporation” — Reg. 6700; “principal amount’, “property” —ITA 
248(1); “province” — Interpretation Act 35(1); “public corporation” — 
ITA 89(1), 248(1); “qualifying share” — Reg. 4901(2); “registered home 
ownership savings plan” —ITA 248(1); “registered investment” — ITA 
204.4(1), 248(1); “registered retirement income fund’ —ITA 146.3(1), 
248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “re- 
lated” — ITA. 251(2)-(6);. “resident in Canada” —ITA 250; “revoked 
plan” — ITA 204, Reg. 4901(2); “share”, “shareholder”, “small business 
corporation” — ITA 248(1); “small business investment limited partner- 
ship” — Reg. 4901(2), 5102(1); “small business investment trust” — Reg. 
4901(2), 5103(1); “small business security” — Reg. 4901(2), 5100(2); 
“specified cooperative corporation” — ITA 136(2), Reg. 4901(2); “taxable 
income” —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” —ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


Interpretation Bulletins [Reg. 4900]: IT-320R3: Qualified invest- 
ments — Trusts governed by RRSPs, RESPs and RRIFs. 


4901. Interpretation — (1) For the purposes of 
paragraphs 204.4(2)(b), (d) and (f) and of subsection 
204.6(1) of the Act, a property is a prescribed investment 
for a corporation or trust, as the case may be, if it is a 
qualified investment for a plan or fund described in 
paragraphs 204.4(1)(a) to (d) of the Act in respect of 
which the corporation or trust is seeking registration or 
has been registered, as the case may be. 

History: Subsec. 4901(1) amended by P.C. 2001-1106, subsec. 7(1), June 


14, 2001, Canada Gazette, Part Il, July 4, 2001, effective after April 1, 
2001. 


(1.1) [Revoked] 


History: Subsec. 4901(1.1) revoked by P.C. 1994-1074, subsec. 2(1), 
June 23, 1994, Canada Gazette, Part Il, July 13, 1994, applicable after 
October 31, 1985. 


Para. 4901(1.1)(b) substituted by P.C. 1986-2590, s. 13, November 20, 
1986, Canada Gazette, Part Il, December 10, 1986, applicable after Octo- 
ber 31, 1985. 


Subsec. 4901(1.1) added by P.C. 1986-772, subsec. 3(1), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(2) In this Part, 


“allocation in proportion to patronage” has the mean- 
ing assigned by subsection 135(4) of the Act; 


“connected shareholder” of a corporation at any time is 
a person (other than an exempt person in respect of the 
corporation) who owns, directly or indirectly, at that time, 
not less than 10% of the issued shares of any class of the 
capital stock of the corporation or of any other corpora- 
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tion that is related to the corporation and, for the purposes 
of this definition, 


(a) paragraphs (a) to (e) of the definition “specified 
shareholder” in subsection 248(1) of the Act apply, 
and 


(b) an exempt person in respect of a corporation is a 
person who deals at arm’s length with the corporation 
where the total of all amounts, each of which is the 
cost amount of any share of the capital stock of the 
corporation, or of any other corporation that is related 
to it, that the person owns or is deemed to own for the 
purposes of the definition “specified shareholder” in 
subsection 248(1) of the Act, is less than $25,000; 


Related Provisions: Reg. 4901(2.1), (2.2) — Additional rules. 


‘consumer goods or services” has the meaning assigned 
by subsection 135(4) of the Act; 


‘designated shareholder” of a corporation at any time 
means a taxpayer who at that time 


(a) is, or is related to, a person (other than an exempt 
person) who owns, directly or indirectly, not less than 
10% of the issued shares of any class of the capital 
stock of the corporation or of any other corporation 
that is related to the corporation and, for the purposes 
of this definition, 


(1) paragraphs (a) to (e) of the definition “specified 
shareholder” in subsection 248(1) of the Act apply, 
and 


(ii) an exempt person in respect of a corporation is 
a person who deals at arm’s length with the corpo- 
ration where the total of all amounts, each of which 
is the cost amount of any share of the capital stock 
of the corporation, or of any other corporation that 
is related to it, that the person owns or is deemed to 
own for the purposes of the definition “specified 
shareholder” in subsection 248(1) of the Act, is 
less than $25,000; 


(b) is or is related to a member of a partnership that 
controls the corporation, 


(c) is or is related to a beneficiary under a trust that 
controls the corporation, 


(d) is or is related to an employee of the corporation or 
a corporation related thereto, where any group of em- 
ployees of the corporation or of the corporation related 
thereto, as the case may be, controls the corporation, 
except where the group of employees includes a per- 
son or a related group that controls the corporation, or 


(e) does not deal at arm’s length with the corporation; 


Related 4901(2.3) — Deemed 
shareholder. 


Provisions: Reg. designated 


‘“‘soverning plan’”’ means a registered retirement savings 
plan, a registered education savings plan, a registered re- 
tirement income fund, a deferred profit sharing plan or a 
revoked plan; 


‘plan trust” means a trust governed by a governing plan; 


“qualifying share’, in respect of a specified cooperative 
corporation and a registered retirement savings plan, reg- 
istered education savings plan or registered retirement in- 
come fund, means a share of the capital or capital stock of 
the corporation where 


(a) ownership of the share or a share identical to the 
share is not a condition of membership in the corpora- 
tion, or 
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(b) a person who is an annuitant, a beneficiary or a 
subscriber under the plan or fund (or any other person 
related to that person) 


(i) has not received a payment from the corporation 
after November 29, 1994 pursuant to an allocation 
in proportion to patronage in respect of consumer 
goods or services, and 


(ii) can reasonably be expected not to receive a 
payment, after the acquisition of the share by the 
trust governed by the plan or fund, from the corpo- 
ration pursuant to an allocation in proportion to pa- 
tronage in respect of consumer goods or services; 


“revoked plan” has the meaning assigned by section 204 
of the Act; 


“small business investment limited partnership” has 
the meaning assigned by subsection 5102(1); 


“small business investment trust’”’ has the meaning as- 
signed by subsection 5103(1); and 


“small business security” has the meaning assigned by 
subsection 5100(2). 


“specified cooperative corporation’? means 


(a) a cooperative corporation within the meaning as- 
signed by subsection 136(2) of the Act, or 


(b) a corporation that would be a cooperative corpora- 
tion within the meaning assigned by subsection 136(2) 
of the Act if the purpose described in that subsection 
were the purpose of providing employment to the cor- 
poration’s members or customers. 


History: The definition “governing plan” and the portion of the definition 
“qualifying share” before subpara. (b)(i) amended by P.C. 2001-1106, 
subsecs. 7(5), (7), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, 
applicable to property acquired after October 27, 1998. 


The definition “revoked plan” amended by the said P.C. 2001-1106, sub- 
sec. 7(6), effective after April 1, 2001. 


The definitions “allocation in proportion to patronage”, “consumer goods 
or services”, and “qualifying share” added, the definition “connected 
shareholder” and para. (a) of “designated shareholder” amended, by P.C. 
1995-1820, subsecs. 2(3), (4), (6), October 31, 1995, Canada Gazette, Part 
II, November 15, 1995; “connected shareholder” amendment and “alloca- 
tion in proportion to patronage’’, “consumer goods or services”, and “qual- 
ifying share” additions applicable after December 2, 1992, 


* except that where a property was acquired by a trust governed by an 
RRSP or RRIF before November 30, 1994 and the annuitant under the 
fund or plan would, if the amended definition of “connected share- 
holder” applied, be a connected shareholder of the corporation imme- 
diately after that time, the amended definition of “connected share- 
holder” would not apply in respect of that acquisition; and 

¢ with respect to property acquired before November 30, 1994, para. (a) 
of “qualifying share” shall be read as follows: 

(a) the share is not required. to be purchased as a condition of mem- 
bership in the corporation, or; 
para. (a) of “designated shareholder” applicable to property acquired after 
November 29, 1994. 
The definitions “connected shareholder”, “specified cooperative corpora- 
tion” added by P.C.'1994-1074, subsec. 2(2), June 23, 1994, Canada Ga- 
zette, Part Il, July 13, 1994, applicable after December 2, 1992. 
Paras. (b) to (d) of the definition “designated shareholder” substituted by 
P.C. 1990-1837, s. 1, August 28, 1990, Canada Gazette, Part I, Septem- 
ber 12, 1990, applicable after 1988. 
“Designated shareholder”, “small business investment limited partner- 
ship”, “small business investment trust” and “small business security” ad- 
ded by P.C. 1986-772, subsec. 3(2), March 26, 1986, Canada Gazette, 
Part II, April 16, 1986, effective after October 31, 1985. 


(2.1) For the purposes of the definition “connected share- 
holder” in subsection (2) and of subsection (2.2), each 
share of the capital of a specified cooperative corporation 


Reg. 
S. 4901 


and all other shares of the capital of the corporation that 
have attributes identical to the. attributes of that share 
shall be deemed 'to be shares of a class of the capital aes 
of the corporation. 


History: Subsec. 4901(2.1) added by P.C. 1995-1820, subsec. 2(8), Octo- 
ber 31, 1995, Canada Gazette, Part Il, November 15, 1995, applicable af- 
ter December 2, 1992, except that it does not apply where a property was 
acquired by a trust governed by an RRSP or RRIF before November 30, 
1994 and the annuitant under the fund or plan would, if Reg. 
4901(2.1)-(2.3) and the amended version of 4901(2)connected share- 
holder” applied, be a connected shareholder of the corporation immedi- 
ately after that time. 


(2.2) For the purpose of this Part, a person is deemed to 
be a connected shareholder of a corporation at any time 
where the person would be a connected shareholder of the 
corporation at that time if, at that time, 


(a) the person had each right that the person would be 
deemed to own at that time for the purposes of the def- 
inition “specified shareholder” in subsection 248(1) of 
the Act if that right were a share of the capital stock of 
a corporation; 


(b) the person owned each share of a class of the capi- 
tal stock of a corporation that the person had a right at 
that: time under a contract, in equity or otherwise, ei- 
ther immediately or in the future and either absolutely 
or contingently, to acquire; and 


(c) the cost amount to the person of a share referred to 
in paragraph (b) were the cost amount to the person of 
the right to which the share relates. 


History: Subsec. 4901(2.2) added by P.C. 1995-1820, subsec. 2(8), Octo- 
ber 31, 1995, Canada Gazette, Part Il, November 15, 1995, applicable af- 
ter December 2, 1992, except that it does not apply where a property was 
acquired by a trust governed by an RRSP or RRIF before November 30, 
1994 and the annuitant under the fund or plan would, if Reg. 
4901(2.1)-(2.3) and the amended version of 4901(2)“connected share- 
holder” applied, be a connected shareholder of the corporation immedi- 
ately after that time. 


(2.3) For the purpose of this Part, a person is deemed to 
be a designated shareholder of a corporation at any time if 
the person would be a designated shareholder of the cor- 
poration at that time if, at that time, paragraphs (2.2)(a) to 
(c) applied in respect of that person. 


History: Subsec. 4901(2.3) added by P.C. 1995-1820, subsec. 2(8), Octo- 
ber 31, 1995, Canada Gazette, Part Il, November 15, 1995, applicable to 
property acquired after November 29, 1994. 


(3) For greater certainty, a reference in this Part to 


(a) a mortgage includes a reference to a charge, hy- 
pothec or similar instrument pertaining to real pro- 
perty, or to an interest therein; and 


(b) a mortgagor includes a reference to a hypothecator 

or a debtor under any instrument referred to in para- 

graph (a). 
Definitions [Reg. 4901]: “allocation in proportion to patronage” — ITA 
135(4), Reg. 4901(2); “amount” —ITA 248(1); “arm’s length’ —ITA 
251(1); “connected shareholder” — Reg. 4901(2), (2.1), (2.2); “consumer 
goods or services” —ITA 135(4), Reg. 4901(2); “corporation” — ITA 
248(1), Interpretation Act 35(1); “cost amount’ — ITA 248(1); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “designated shareholder” — 
Reg. 4901(2), (2.3); “employee”, “employment” — ITA 248(1); “gov- 
erning plan” — Reg. 4901(2); “mortgage” — Reg. 4901(3)(a); “mortga- 
gor” — Reg. 4901(3)(b); “person”, “property”, “registered home owner- 
ship savings plan” — ITA 248(1); “registered retirement income fund” — 
ITA 146.3(1), 248(1); “registered retirement savings plan” — ITA 146(1), 
248(1); “related” —ITA 251(2)-(6); “revoked plan” —ITA 204, Reg. 
4901(2); “share” — Reg. 4901(2.1); “specified cooperative corpora- 
tion” —ITA 136(2), Reg. 4901(2); “taxpayer” — ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 
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PART L — DEFERRED INCOME 
PLANS, FOREIGN PROPERTY 


History: Part L was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


5000. (1) Where a taxpayer holds a share of the capital 
stock of a mutual fund corporation (other than an invest- 
ment corporation) or an interest in, or a right to acquire an 
interest in, 


(a) a mutual fund trust, 
(b) a pooled fund trust, 


(c) a trust that would be a mutual fund trust if Part 
XLVIII were read without reference to paragraph 
4801(b) thereof, 


(c.1) a resource property trust, or 
(c.2) a trust if 


(i) the trust would be a mutual fund trust if Part 
XLVIII were read without reference to section 
4801, and 


(11) there has been a lawful distribution in a prov- 
ince to the public of units of the trust and a pro- 
spectus, registration statement or similar document 
was not required under the laws of the province to 
be filed in respect of the distribution, 


that share, interest or right, as the case may be, shall not 
be foreign property for the purpose of computing the tax 
payable by the taxpayer under Part XI of the Act in re- 
spect of any particular month, if 


(d) the corporation or trust, as the case may be, has not 
acquired any foreign property after June 30, 1971; or 


(e) at no time during the relevant period for the partic- 
ular month did the cost amount to the corporation or to 
the trust, as the case may be, of all foreign property 
held by it exceed 30% of the cost amount to it of all 
property held by it. 


Proposed Addition — Segregated funds — 


Department of Finance news releases, Genes 19, 
1996 and October 23, 1997: [See under ITA 12.2(1).] ~ 


History: Para. 5000(1)(c.2) added by P.C. 2001-1106, subsec. 8(2), June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to months. that 
end after 1993. 


Para. 5000(1)(e) amended by the said P.C. 2001-1106, subsec. 8(3), appli- 
cable to months that end after 1999, except that in applying the para. 
where the relevant period for a particular month ends in 2000, the refer- 
ence to “30%” shall be read as “25%”. 


Para. 5000(1)(e) substituted by P.C. 1992-258, subsec. 1(1), February 13, 
1992, Canada Gazette, Part Il, February 26, 1992, applicable to months 
ending after 1989 except that for months in 1990, 1991, 1992 and 1993 the 
reference to “20 per cent” shall be read as “12 per cent’, “14 per cent”, 
“16 per cent” and “18 per cent” respectively. 


Para. 5000(1)(e) substituted by P.C. 1990-1837, subsec. 2(1), August 28, 
1990, Canada Gazette, Part II, September 12, 1990. 


Para. 5000(1)(c.1) added by P.C. 1985-2351, subsec. 1(1), July 24, 1985, 
Canada Gazette, Part Il, August 7, 1985, applicable with respect to trusts 
created after November 12, 1981. 


(1.1) For the purposes of paragraph (i) of the definition 
“foreign property” in subsection 206(1) of the Act, the 
following interests are hereby prescribed not to be foreign 
property; 

(a) an interest of a limited partner in a small business 


investment limited partnership (within the meaning as- 
signed by subsection 5102(1)); 
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(b) an interest ina small business investment trust 
(within the meaning assigned by subsection 5103(1)); 


(c) [Repealed] 


(d) an interest in a specified international finance trust; 
and 


(e) an interest of a limited partner in a designated lim- 
ited partnership. 


Related Provisions: Reg. 5000(7) — Definitions of “specified interna- 
tional finance trust” and “designated limited partnership”. 


History: Para. 5000(1.1)(c) repealed by P.C. 2003-1497, subsec. 3(1), 
October 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable 
after 2001. 


Paras. 5000(1.1)(d) and (e) added by P.C. 2000-275, subsec. 1(1), May 18, 
2000, Canada Gazette, Part II, June 7, 2000, para. (d) applicable to 
months that end after 1998, and para. (e) applicable to months that end 
after 1997. 


Subsec. 5000(1.1) added by P.C. 1986-772, subsec. 4(1), March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


(1.2) For the purposes of paragraph (i) of the definition 
“foreign property” in subsection 206(1) of the Act, a pro- 
perty of a beneficiary that is an interest under a trust de- 
scribed in paragraph 149(1)(0.4) of the Act is prescribed 
not to be foreign property of the beneficiary at a time 
where 


(a) no other property of the beneficiary is foreign pro- 
perty at that time; or 


(b) the trust does not own any foreign property at that 
time. 
History: Subsec. 5000(1.2) added by P.C. 1990-1837, subsec. 2(2), Au- 


gust 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable to 
1987 et seq. 


(1.3) For the purpose of paragraph (i) of the definition 
“foreign property” in subsection 206(1) of the Act, the 
specified portion of a limited unit in a qualified limited 
partnership that is held at any time by a specified partner 
of the partnership is, at that time, not foreign property of 
the specified partner. 


Related Provisions: Reg. 5000(1.4)— Specified portion; Reg. 
5000(1.5) — Specified partner. 


History: Subsec. 5000(1.3) added by P.C. 2003-1497, subsec. 3(2), Octo- 
ber 2, 2003, Canada Gazette, Part II, October 22, 2003, applicable after 
2001. 


(1.4) For the purpose of subsection (1.3), the specified 
portion of a limited unit in a qualified limited partnership 
held at any time by a specified partner is 


(a) if the number of limited units in the partnership, 
each of which is held at that time by the specified part- 
ner or by any other specified partner with whom the 
specified partner does not deal at arm’s length, is less 
than or equal to 30 per cent of the number of limited 
units in the partnership held at that time by specified 
partners, the limited unit; and 


Proposed Amendment — 5000(1.4)(a) — 
(a) the whole of the limited unit if, at that time, - 
_ (i) the cost amount to the partnership of all for- 
eign property held by it does not exceed 30 per 


cent of the cost amount to it of all propansy held 
by it, 


(ii) the number of limited units in the partnership, 
each of which is held by the specified partner or 
by any other specified partner with whom the 
specified partner does not deal at arm’s length, 
does not exceed 30 per cent of the number of lim- 
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ited units in the partnership held by specified 
partners, and 


(iii) the specified partner is not a qualified limited 
partnership; and 
Application: The February 27, 2004 draft regulations dpchsions and 
QLPs), subsec. 4(1), will amend para. 5000(1.4)(a) to read as above, 
applicable after 2002. 
Technical Notes: Subsection 5000(1.3), which deals with 
qualified limited partnerships (QLPs), states that the specified 
portion of a limited unit in a QLP that is held at any time by a 


specified partner of the QLP is non-foreign property. “Limited 


unit” and “qualified limited partnership” are defined in subsec- 
tion 5000(7), and “specified partner” has the meaning as 
by subsection 5000(1.5). 


Pursuant to subsection 5000(1.4) of the Regulations, the speci- 


fied portion of a limited unit of a QLP held at any time by a- 


specified partner is the whole of the unit if the specified partner 
does not hold more than 30% of the limited units of the part- 
nership (either alone or with other partners with whom the 
specified partner is not dealing at arm’s length). Otherwise, the 


specified portion of the unit corresponds to the proportion of 
property held by the QLP that is non-foreign property. In other 
words, when the 30% ownership limit is exceeded, the speci- 


fied portion of a limited unit of a QLP is that portion of the unit 
that the total cost amount to the QLP, at that time, of all its 
non-foreign property is of the total cost amount to it, at that 
time, of all its property. 


According to the definition in subsection 5000(7) of the Regu- 
lations, a QLP is a limited partnership that has met the follow- 
ing conditions, among others, at all times since its formation: 


¢ The QLP’s general partner’s share in each income and loss 


of the partnership, for any particular period, is identical, re- 


gardless of the source of the income or the loss. An excep- 
tion is possible for the general partner’s share of the income 
or loss generated from specified property (within the mean- 
ing of subsection 5100(1) of the Regulations), which may 
vary from the general partner’s share from any other source 
(paragraph (b)). : 


ee | 


partnership for any particular period is not less than the 
general partner’s share for any previous period (paragraph 


(c)). 


The interests. of the limited partners are described by refer- 
ence to units in the partnership, which are identical in all 
regards (paragraph (d)). 


The partnership’s investments are limited to those de- 
scribed in paragraph (f). 


* The cost amount of foreign property held by the partnership 
does not exceed the allowed percentage (currently 30%) of 
the cost amount to it of all property held by it (paragraph 
(i)). 

Non-compliance with any of these conditions, at any time, re- 
sults in the permanent loss of QLP status and, consequently, 
the whole of the units held in the partnership are deemed to be 
foreign property pursuant to subsection 206(1) of the Act. 


A number of amendments to the QLP definition and to the def- 
inition of the specified portion of a limited unit in a QLP will 
provide greater flexibility. In particular, holding more than 
30% foreign property will no longer affect the designation of a 
partnership as a QLP. As a result, exceeding the 30% foreign 
property limit will no longer have the effect of deeming all of 
the partnership’s units to be entirely foreign property on a per- 
manent basis. However, when the foreign property limit is ex- 
ceeded, limited units held by specified partners will qualify as 
non-foreign property only in proportion to the non-foreign pro- 
perty held by the QLP. Furthermore, at any time in the future 
that the QLP satisfies the foreign property limit, the whole of 
the limited units held by specified partners (except those ex- 
ceeding the 30% ownership threshold) will qualify as non-for- 
eign property. 


The general partner’s shate in income and losses of the 


The new consequences set out in the preceding paragraph are 
the result of the repeal of paragraph (i) of the QLP definition, 
which contains the condition limiting the foreign property that 
can be held by a QLP, and the addition of the foreign property 
rule to the definition of sata portion” in subsection 
S000C1.4). © 


In short, the modifications to the way in which a QLP is af- 
fected if the foreign property limit is exceeded result in less 
severe consequences by: 


* allowing the non-foreign property portion of the units of 


the QLP to be determined on a proportional basis, rather 


than completely disqualifying the units from non-foreign 
property treatment; and 


° allowing the whole of the units of the QLP to be treated as 
non-foreign property at any subsequent time that the QLP 
complies with the foreign property limit. 


In addition to the modifications to the foreign property rule, the 
QLP definition is amended to accommodate a number of com- 
mercial practices. Specifically, the conditions in paragraphs (b) 
and (c), relating to the general partner’s share in income and 
losses, are replaced by the condition in amended paragraph (b). 
As amended, paragraph (b) requires that the general partner’s 
share in all income and losses of the partnership be determined 
on the basis of a single fixed percentage that is specified in the 
agreement governing the partnership and has not changed since 
the formation of the partnership. Nevertheless, as amended, 
paragraph (b) permits the general partner’s share to vary from 
this fixed percentage in the following circumstances: 


¢ Subparagraph (b)(i) allows the share to be less than the 
fixed percentage for income and losses from investments in 
specified properties. This replicates the eon set out in 
the existing paragraph (b). 


. 


Pursuant to subparagraphs (b)(ii) and (iii), the share may be 
less than the fixed percentage to allow the limited partners 
to receive, in priority to other distributions, amounts not ex- 
ceeding their contributed capital and a reasonable rate of 
return on that contributed capital, determined in accordance 
with the agreement governing the partnership. 


® 


Pursuant to subparagraph (b)(Gv), the share may be more 
than the fixed percentage to allow the general partner to re- 
ceive amounts, in priority to other distributions, to compen- 
sate for previous reductions in the general partner’s share 
resulting from priority distributions to limited partners as a 
return on their contributed capital as permitted under sub- 
paragraph (b)(ii). 
The QLP definition is also amended so that the condition relat- 
ing to the interests of the limited partners, currently set out in 
paragraph (d), will henceforth be in amended paragraph (c). As 
amended, this paragraph gives more flexibility by limiting the 
requirement that the units determining the interests of the lim- 
ited partners be identical to the following characteristics: (i) the 
terms governing the obligations of the limited partners to con- 
tribute capital to the partnership; and (ii) the terms governing 
the rights of the limited partners to receive distributions from 
the partnership. 


Paragraph (d) of the QLP definition is also amended to require 
that the share of the limited partners in any income or loss of 
the partnership be determined in accordance with rules stipu- 
lated in the agreement governing the QLP, and that the share 
allocated in respect of any particular income or loss be identi- 
cal for all units held by limited partners. However, this para- 
graph allows an exception when, at any particular time, the 
amount of capital contributed by a particular limited partner 
exceeds the amount of capital required by the general partner to 
be contributed by all limited partners. In these circumstances, 
any income or loss from a particular specified property (as 
newly defined in subsection 5000(7)) that is attributable to the 
investment of the excess contributed by the particular partner 
may be allocated entirely to the particular partner. 


Lastly, the QLP definition is amended to allow a QLP to in- 
vest, after 2002, in another QLP (referred to as “investment 
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partnership” for the purposes of this paragraph) as a limited 
partner. However, under amended subsection 5000(1.4), such 
an investment will qualify as non-foreign property for the in- 
vesting QLP only in proportion to the non-foreign property 


held by the investment partnership. This investment is permit-. 


ted by virtue of new subparagraph (f)(iv.1) of the QLP defini- 
tion. This subparagraph also provides for a grace period for sit- 
uations in which a QLP has invested in an investment 
partnership that, subsequently, ceases to be a QLP. In such in- 
stances, the investing partnership does not lose its status as a 
QLP if it disposes of the investment by the end of the third 
month following the month in which the investment partner- 
ship ceased to be a QLP. 


Section 5000 is also amended by adding a definition specified 
property” to subsection (7), which replicates the properties de- 
scribed in the definition “specified property” in subsection 
5100(1). Consequential changes are made, where the expres- 


sion “specified property” is used in section 5000, to eliminate — 
references to subsection 5100(1). Finally, the definition “lim- _ 
ited unit” in subsection SO00(7) is amended to refer to para- 
graph (c), rather than paragraph (d), of the QLP definition. This 
amendment is purely consequential to the amendleioms to the 


QOLP definition. 


Most of the amendments to section 5000 “pphy after 2002. The 
amendments to the definition “qualified limited partnership” in 
subsection 5000(7) apply in determining if a partnership is, at 
any time after 2002, a QLP. This is particularly relevant for a 
partnership that was established before 2003, since it estab- — 
lishes that it is the conditions in the modified QLP definition — 
(rather than in the existing definition) that must be satisfied at 
all times since the formation of the partnership, in order for the 


partnership to be a QLP at any time after 2002. This will en- 
able, for example, existing partnership that did not have QLP 


status to qualify as a QLP provided it meets the tevised 


definition. 


Federal budget, Supplementary Information, February 


18, 2003: Qualified Limited Partnerships 


Limited partnerships have a number of potential divadtagey as 


an investment vehicle: they facilitate the pooling of investment 
funds; they limit investors’ liability; and, for income tax pur- 
poses, they allow any income or loss of the partnership to be 
flowed through to investors. For these and other reasons, lim- 


ited partnerships are often chosen for venture pial 


investments. 


However, an interest in a limited attieistig co gefecaity 


treated as “foreign property” for the purposes of the income tax © 
rules that limit the amount of foreign property that a deferred 
income plan may hold. This can reduce the attractiveness of 


limited partnership investments for Canadian pension funds, 


which represent a sicoulerers potential source of venture : 


capital. 


The characterization of limited partnership investments as toe 


eign property does not apply to a qualified limited partnership 


(QLP). Accordingly, a QLP can be an effective vehicle for pen-_ 


sion funds wishing to make venture capital investments. _ 


The Income Tax Regulations set out several conditions that : 
must be met for qualification as a QLP. One of these conditions 


was relaxed in the 2001 budget, following industry consulta- 
tions. Since then, other technical aspects of the QLP rules have 
been identified as restricting the ability of a typical Canadian 
venture capital fund to structure itself as a QLP. In response to 
these concerns, the budget proposes the following changes to 
the QLP rules: 


The requirement that QLP units be identical will be relaxed to 
accommodate differences in units that do not impact on the 
share or nature of the partnership’s income or loss allocated 
among limited partners. With this change, matters such as vari- 
ations in voting rights, the right to participate in investment ad- 
visory committees, and co-investment rights will not be taken 


into account in determining whether the units of a QLP are. 


identical. 


The manner in which the foreign property limit is applied to 
QLPs will be changed to more closely reflect the manner in 
which the limit is applied to mutual fund trusts. This means 
that a QLP unit will generally not be treated as foreign property 
during a calendar year, provided the QLP satisfied th 
property limit throughout the previous calendar ye 
change will prevent a QLP from permanently losing its status — 
as a QLP solely because its foreign property — ee xe!) 
ceeded the 30% limit at some point in the past. 


The QLP rules will be modified to provide that a oi ete 
does not lose its QLP status solely because of a temporary fluce 
tuation in the general partner’s share of the partnership’ s in- 
come as a result of the limited Sakae ae ee in the 
ordering of distributions. : 


The investment limitations on a LP will a (oldie to e a 
QLP to invest, as a limited partner, in units of other Q QLPs. 
However, for the purpose of applying the foreign property limit 
to the investing QLP, the units of the other QLP will be treated 
as foreign property of the investing QLP in the same Sieg 2 
as the foreign: property held by the other OLR. _ _ 


These measures will Il apply, for the 2003 and subsequent taxa- : 
tion oo : © 


(b). in any other case, that’ rb Harton of the limited 
unit that the cost amount to the partnership of all pro- 
perty (other than foreign property) held by the partner- 
ship at that time is of the cost amount to the partner- 
ship of all property held by the partnership at that 
time. 

Related Provisions: Reg. 5000(1.5)— Specified partner; Reg. — 

5000(1.6) — Look-through rule. 


History: Subsec. 5000(1.4) added by P.C. 2003-1497, subsec. 3(2), Octo- 
ber 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable after 
2001. 


(1.5) For the purposes of subsections (1.3) and (1.4), a 
specified partner of a qualified limited partnership at any 
time means a person or partnership that holds at that time 
a limited unit in the partnership and that is at that time 
neither 


(a) the general partner of the partnership; nor | 


(b) a qualified trust or qualified corporation (as those 
expressions are defined in subsection 259(5) of the 
Act) to which subsection 259(1) of the Act applies. 


Related Provisions: Reg. 5000(1.6) —Look-through rule; Reg. 
5000(7)“limited unit” — Definition. 


History: Subsec. 5000(1.5) added by P.C. 2003-1497, subsec. 3(2), Octo- 
ber 2, 2003, Canada Gazette, Part II, October 22, 2003, applicable after 
2001. 


(1.6) For the purposes of subsections (1.4) and (1.5), if a 
person or partnership (other than a taxpayer described in 
section 205 of the Act) holds at any time a unit or share in 
a “qualified trust” or “qualified corporation” (as those ex- 
pressions are defined in subsection 259(5) of the Act), the 
person or partnership is deemed to hold at that time any 
property of the trust or corporation that it would be 
deemed, by paragraph 259(1)(b) of the Act, to hold at that 
time if that person or partnership were a taxpayer de- 
scribed in section 205 of the Act. 

History: Subsec. 5000(1.6) added by P.C. 2003-1497, subsec. 3(2), Octo- 


ber 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable after 
2001. 


(2) Where 


(a) a share of the capital stock of a corporation re- 
ferred to in subsection (1) or an interest in, or a right 
to acquire an interest in, a trust referred to in that sub- 
section would, but for this subsection, be foreign pro- 
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perty for the purpose of computing the tax payable by 
a taxpayer under Part XI of the Act in respect of a par- 
ticular month, 


(b) the relevant period for the particular month in rela- 
tion to property held by the trust or corporation is its 
taxation year that includes the end of the particular 
month, and 


(c) at the end of the relevant period for the particular 
month, the cost amount to the corporation or to the 
trust, as the case may be, of all foreign property held 
by it did not exceed 30% of the cost amount to it of all 
property held by it, 


that share, interest or right shall not be foreign property 
for the purpose of computing the tax payable by the tax- 
payer under Part XI of the Act in respect of the particular 
month. 


History: Para. 5000(2)(c) amended by P.C. 2001-1106, subsec. 8(4), June 
14, 2001, Canada Gazette, Part IL, July 4, 2001, applicable to months that 
end after 1999, except that in applying the para. where the relevant period 
for a particular month ends in 2000, the reference to “30%” shall be read 
asa Tore 


Subsec. 5000(2) substituted by P.C. 1992-258, subsec. 1(2), February 13, 
1992, Canada Gazette, Part Il, February 26, 1992, applicable to months 
ending after 1989 except that for months in 1990, 1991, 1992 and 1993 the 
reference in para. (2)(c) to “20 per cent” shall be read as “12 per cent’, 
“14 per cent”, “16 per cent” and “18 per cent” respectively. 


Paras. 5000(2)(a), (b) substituted by P.C. 1990-1837, subsec. 2(3), August 
28, 1990, Canada Gazette, Part I, September 12, 1990. 


(3) Where a taxpayer holds a share of the capital stock of 
an investment corporation, subsections (1), (2) and (7) ap- 
ply in respect of that share as if 


(a) the reference in subsection (1) to “mutual fund cor- 
poration (other than an investment corporation)” were 
read as a reference to an “investment corporation”; 
and 


‘(b) the reference in subsection (1) to “June 30, 1971” 
were read as a reference to “October 13, 1971”. 


(4) Where a taxpayer holds a share of the capital stock of 
an investment corporation, that share shall not be foreign 
property for the purpose of computing the tax payable by 
the taxpayer under Part XI of the Act in respect of a par- 
ticular month if the share would otherwise be foreign pro- 
perty solely by reason of the acquisition by the corpora- 
tion of foreign property before October 16, 1971. 


(5) Where a mutual fund corporation or a mutual fund 
trust holds a share of the capital stock of a mutual fund 
corporation (other than an investment corporation) or an 
interest in, or a right to acquire an interest in, a mutual 
fund trust, the share or the interest, as the case may be, 
shall not be foreign property for the purpose of computing 
the tax payable by a taxpayer under Part XI of the Act in 
respect of a particular month if the last-mentioned corpo- 
ration or trust, as the case may be, complies with 


(a) paragraph (1)(d); 


(b) paragraph (1)(e) in respect of the particular month; 
or 


(c) paragraphs (2)(b) and (c) in respect of the particu- 
lar month. 


(6) Where a mutual fund corporation or a mutual fund 
trust holds a share of the capital stock of an investment 
corporation, the share shall not be foreign property for the 
purpose of computing the tax payable by a taxpayer under 


Reg. 
S. 5000(7) lim 


Part XI of the Act in respect of a particular month if the 
investment corporation 


(a) would comply with paragraph (1)(d) if the refer- 
ence therein to “June 30, 1971” were read as a refer- 
ence to “October 16, 1971”; 


(b) complies with paragraph (1)(e) in respect of the 
particular month; or 


(c) complies with paragraphs (2)(b) and (c) in respect 
of the particular month. 
History: Subsecs. 5000(3) to (6) substituted by P.C. 1992-258, subsec. 


1(2), February 13, 1992, Canada Gazette, Part Il, February 26, 1992, ap- 
plicable to months ending after 1989. 


(7) In this Part, 


History: The opening words of subsec. 5000(7) amended by P.C. 2000- 
183, subsec. 2(1), February 17, 2000, Canada Gazette, Part Il, March 1, 
2000, applicable after 1992. 


“designated limited partnership” means a limited part- 
nership that complies with the following conditions: 


(a) the interests of the limited partners are described 
by reference to a single class of units of the partner- 
ship listed on a stock exchange prescribed under sec- 
tion 3200, 


(b) that class was listed before 1999 on a stock ex- 
change prescribed under section 3200, 


(c) at least 80% of the full-time employees employed 
by the partnership are employed in Canada, 


(d) the total of all amounts each of which is the cost 
amount to the partnership of a property used in its ac- 
tivities carried on in Canada is not less that 80% of the 
total of all amounts each of which is the cost amount 
to the partnership of a property of the partnership, 


(e) the principal activity of the partnership is 
(i) the production of goods in Canada, 
(ii) the sale of goods in Canada, 
(ii) the provision of services in Canada, or 
(iv) any combination of the activities described in 
subparagraphs (1) to (iil), and 


(f) the revenue from that principal activity is regulated 
by a public authority governed by the laws of Canada 
or a province; 
Related Provisions: Reg. 5000(8)-(11) — Interpretation rules. 
History: “Designated limited partnership” added by P.C. 2000-725, sub- 


sec. 1(2), May 18, 2000, Canada Gazette, Part I, June 7, 2000, applicable 
to months that end after 1997. 


‘foreign property” has the meaning assigned by section 
206 of the Act; 


“limited unit” in a qualified limited partnership means a 
unit described in paragraph (d) of the definition “qualified 
limited partnership”; 


Proposed Amendment — sinha aber 
unit” 


“limited unit”, in a qualified limited partnership, means 
a unit described in paragraph (c) of the UEnMnOH ‘qual- 
ified limited partnership”; 

Application: The February 27, 2004 draft regulations (pensions and 


QLPs), subsec. 4(2), will amend the definition “limited unit” in subsec. 
5000(7) to read as above, applicable after 2002. 


Technical Notes: See under 5000(1.4)(a) above. 


History: “Limited unit” added by P.C. 2003-1497, subsec. 3(3), October 
2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable after 2001. 
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“pooled fund trust” means, with respect to a particular 
taxpayer who owns an interest in the trust, a trust the trus- 
tee of which is a trust company incorporated under the 
laws of Canada or a province and that complies with the 
following conditions: 


(a) throughout the taxation year of the trust (in this 
subsection referred to as the “first relevant year”) in 
which the taxpayer acquired the interest or the first 
taxation year of the trust (in this subsection referred to 
as the “second relevant year”) commencing more than 
one year after the taxpayer acquired the interest, the 
total, at any time, of 


(i) the cost amount to the trust of 
(A) shares, 


(B) any property that, under its terms or condi- 
tions or any agreement relating to it, is converti- 
ble into, is exchangeable for or confers a right 
to acquire, shares, 


(C) bonds, debentures, mortgages, notes and 
other similar obligations, 


(D) marketable securities, 
(E) cash, 


(F) life insurance policies in Canada (other than 
annuity contracts), and 


(G) annuity contracts issued by persons licensed 
or otherwise authorized under the laws of Can- 
ada or a province to carry on in Canada an an- 
nuities business, and 


(11) the amount by which the cost amount to the 
trust of real property that can reasonably be re- 
garded as being held for the purpose of producing 
income from property exceeds the total of amounts 
each of which was owing by the trust at that time 
on account of its acquisition of the real property 
and was included at that time in the cost amount to 
the trust of the real property, 


was not less than 80 per cent of the amount by which 
the cost amount to the trust of all property at that time 
exceeds the total of amounts each of which was owing 
by it at that time on account of its acquisition of real 
property and was included at that time in the cost 
amount to it of real property, 


(b) throughout the first relevant year or the second rel- 
evant year, the cost amount to the trust at any time of 
shares, bonds, mortgages and other securities of any 
one corporation or debtor, other than bonds, mort- 
gages and other securities of or guaranteed by Her 
Majesty in right of Canada, a province or a Canadian 
municipality, was not more than 10 per cent of the 
amount by which the cost amount to the trust of all 
property at that time exceeds the total of all amounts 
each of which was owing by the trust at that time on 
account of the trust’s acquisition of real property and 
was included at that time in the cost amount to the 
trust of real property, 


(c) throughout the first relevant year or the second rel- 
evant year, the amount by which 


(1) the cost amount to the trust of any one real pro- 
perty at any time 

exceeds 
(11) the total of amounts each of which was owing 
by the trust at that time on account of its acquisi- 


tion of the real property and was included at that 
time in the cost amount to it of the real property 


Income Tax Regulations 


was not more than 10 per cent of the amount by which 
the cost amount to the trust of all property at that time 
exceeds the total of amounts each of which was owing 
by the trust at that time on account of its acquisition of 
real property and was included at that time in the cost 
amount to the trust of real property, and 


(d) not less than 95 per cent of the income of the trust 
(determined without reference to subsections 49(2.1) 
and 104(6) of the Act) for the first relevant year or the 
second relevant year was derived from, or from the 
dispositions of, investments described in paragraph 
(a); 
History: Cl. (C) substituted for cls. (a)(i)(C) and (D) of “pooled fund 
trust’, and cls. (a)(i)(E) to (H) renumbered as cls. (a)(i)(D) to (G), respec- 
tively, by P.C. 2000-183, subsecs. 2(2), (3), February 17, 2000, Canada 
Gazette, Part Il, March 1, 2000, applicable after 1995. 


Subpara. (a)(i) of “pooled fund trust” in subsec. 5000(7) substituted by 
P.C. 1997-100, s. 1, January 28, 1997, Canada Gazette, Part I, February 
5, 1997, applicable after 1995. 


Definition of “pooled fund trust” in subsec. 5000(7) amended by P.C. 
1994-1074, s. 3, June 23, 1994, Canada Gazette, Part Il, July 13, 1994, 
applicable after 1989. 


Cl. (a)(i)(A) of “pooled fund trust” in subsec. 5000(7) substituted by P.C. 
1990-1837, subsec. 2(4), August 28, 1990, Canada Gazette, Part II, Sep- 
tember 12, 1990, applicable after October 31, 1985. 


Cl. (a)(i)(A) and subpara. (a)(ii) of definition “pooled fund trust” substi- 
tuted by P.C. 1981-2518, s. 5, September 16, 1981, Canada Gazette, Part 
II, October 14, 1981, effective January 1, 1981. 


‘‘qualified limited partnership’’, at a particular time af- 
ter 1985, means a limited partnership that at all times af- 
ter it was formed and before the particular time complied 
with the following conditions: 


(a) it had only one general partner, 


(b) the share of the general partner, as general partner, 
in any income of the partnership from any source in 
any place, for any period, was the same as his share, as 
general partner, in 


(1) the income of the partnership from that source 
in any other place, 


(i1) the income of the partnership from any other 
source, 


(i111) the loss of the partnership from any source, 
(iv) any capital gain of the partnership, and 
(v) any capital loss of the partnership 


for that period, except that the share of the general 
partner, as general partner, in the income or loss of the 
partnership from specified properties (within the 
meaning assigned by subsection 5100(1)) may differ 
from his share, as general partner, in the income or 
loss of the partnership from other sources, 


(c) the share of the general partner, as general partner, 
in any income or loss of the partnership for any period 
was not less than his share, as general partner, in the 
income or loss of the partnership for any preceding 
period, 


(d) the interests of the limited partners were described 
by reference to units of the partnership that were iden- 
tical in all respects, 


Proposed Amendment — 5000(7) qualified 
limited partnership”(b)—(d) 


(b) the agreement governing the partnership speci- 
fied a single fixed percentage, that has not changed 
since the formation of the partnership, as the share of — 
the general partner, as general partner, in any income 
or loss of the partnership from any source, or from 
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sources in any particular place, for any period, ex- 
cept that the agreement may have provided for one 
or more of the following exceptions: 


(i) that the general partner’s share, as general 
partner, in any income or loss of the partnership 
from specified properties may be less than the 
fixed percentage, 


(ii) that the general partner’s share, as general 
partner, in any income or loss of the partnership 
from any source, or from sources in any particu- 
lar place, for any period may be less than the 
fixed percentage solely in order that the limited 
partners can receive, in priority to other distribu- 


tions, a reasonable rate of return, as determined in 


accordance with the aare on their contrib- 
uted capital, 


(iii) that the general partner! Ss  ahaces: as & ocierl 
partner, in any income or loss of the partnership 
from any source, or from sources in any particu- 
lar place, for any period may be less than the 
fixed percentage solely in order that the limited 
partners can receive, in priority to other distribu- 
tions, amounts that, in total, do not exceed their 
contributed capital, and 


(iv) that the general partner’s share, as general 


partner, in any income or loss of the partnership 
from any source, or from sources in any particu- 
lar place, for any pericd may be more than the 


fixed percentage solely in order that the general 
partner can receive, in priority to other distribu- 
tions, amounts that do not, in total, exceed the > 


amounts by which the distributions to the general 


partner before that time were less than the fixed 
percentage because of priority distributions re- 


ferred to in subparagraph (ii), 


“(c) the interests of the limited partners were de-— 


scribed by reference to units in the partnership, and 
- the terms of those units, determined in accordance 
with the agreement governing the partnership, were 
identical with respect to the obligations of the lim- 
ited partners to contribute capital to the partnership 
and the rights of the limited partners to receive dis- 
tributions from the partnership, © 


(d) the share of limited partners, as limited partners, 
in any income or loss of the partnership from any 
source, or from sources in any particular place, for 
any period was determined, in accordance with the 
agreement governing the partnership, by reference to 
the partners’ limited units in the partnership, and for 
no such income or loss did the share allocated in re- 
spect of any one limited unit in the partnership differ 
from the share allocated to any other limited unit in 
the partnership except that, in determining if the 
partnership has complied with the requirements of 
this paragraph, any amounts allocated to the limited 
units of a particular limited partner in respect of any 
income or loss of the partnership from specified 
properties are to be disregarded to the extent that the 
amounts are attributable to the investment of capital 
contributed by the particular limited partner, as lim- 
ited partner, in excess of that which the particular 
limited partner was required to contribute based on 
requests made by the general partner to all limited 
partners to contribute a specified amount to the capi- 
tal of the partnership, 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 4(3), will amend paras. (b) to (d) of the definition “quali- 
fied limited partnership” in subsec. 5000(7) to read as above, applicable 
for the purpose of determining if a partnership is, at any time after 2002, 
a qualified limited partnership. 


Technical Notes and Federal budget, Supplementary 
Information, February 18, 2003: See under 5000(1.4)(a) 
above. 


(e) [Repealed] 


(f) its only undertaking was the investing of its funds 
and its investments consisted solely of 


(i) shares of the capital stock of corporations (other 
than shares that were issued to the partnership and 
that are shares described in section 66.3 of the Act 
or shares in respect of which amounts have been 
designated under subsection 192(4) of the Act), 


(ii) rights, or warrants that grant the owner thereof 
rights, to acquire shares of the capital stock of 
corporations, 


(111) put or call options in respect of shares of the 
capital stock of corporations, 


(iv) debt obligations of corporations, 


Proposed Addition — 5000(7)‘qualified 
limited partnership” (f)(iv. 1) 

(iv. 1) limited units that the partnership acquired 
after 2002 in a qualified limited partnership (re- 
ferred to in this subparagraph as an “investment 
partnership’) and, if the investment partnership 
ceased, after that acquisition, to be a qualified 
limited partnership, those units are deemed to be 
limited units in a qualified limited partnership un- 
_ til the end of the third month following the month 

in which the cessation occurred, 
Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 4(4), will add subpara. (f)(iv.1) to subsec. 5000(7), ap- 


plicable for the purpose of determining if a partnership is, at any time 
after 2002, a qualified limited partnership. 


Technical Notes and Federal budget, Supplementary 
Information, February 18, 2003: See under S000(1.4)(a) 
above. 


(v) specified properties (within the meaning as- 
signed by subsection 5100(1)), or 


Proposed Amendment — 
5000(7)“qualified limited partnership” (v) 


(v) specified properties, or 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 4(4), will amend subpara. (f)(v) of the definition “quali- 
fied limited partnership” in subsec. 5000(7) to read as above, applicable 
for the purpose of determining if a partnership is, at any time after 2002, 
a qualified limited partnership. 


Technical Notes and Federal budget, Supplementary 
information, February 18, 2003: See under 5000(1.4)(a) 
above. 


(vi) any combination of the properties described in 
subparagraphs (1) to (Vv), 


(g) no election has been made under subsection 97(2) 
of the Act on the acquisition of any property by it, 


(h) it has not borrowed money except for the purpose 
of earning income from its investments and _ the 
amount of any such borrowings at any time did not 
exceed 20 per cent of the partnership capital at that 
time, and 
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(i) the cost amount to it of all foreign property held by 
it 


(i) before 1990 and the particular time did not ex- 
ceed 10 per cent, 


(ii) before 1991 and the particular time did not ex- 
ceed 12 per cent, 


(iii) before 1992 and the particular time did not ex- 
ceed 14 per cent, 


(iv) before 1993 and the particular time did not ex- 
ceed 16 per cent, 


(v) before 1994 and the particular time did not ex- 
ceed 18 per cent, 


(vi) - before 2000 and the particular time did not 
exceed 20. per cent, 


(vii) before 2001 and the particular time did not ex- 
ceed 25 per cent, and 


(viil) before the particular time did not exceed 30 
per cent 


of the cost amount to it of all property held by it. 


Proposed Repeal — 5000(7)“qualified 
limited partnership ’”(i) 

Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 4(5), will repeal para. (i) of the definition “qualified lim- 
ited partnership” in subsec. 5000(7), applicable for the purpose of deter- 
mining if a partnership is, at any time after 2002, a qualified limited 
partnership. 
Technical Notes: See under 5000(1.4)(a) above. 
History: Para. (e) of the definition “qualified limited partnership” re- 
pealed by P.C. 2003-1497, subsec. 3(5), October 2, 2003, Canada Gazette, 
Part Il, October 22, 2003, applicable for the purpose of determining if a 
partnership is, at any time after 2001, a “qualified limited partnership”. 
Subpara. (e)(11) of the definition “qualified limited partnership” amended 
by P.C. 2001-1106, subsec. 8(5), June 14, 2001, Canada Gazette, Part II, 
July 4, 2001, applicable to periods that occur after 1985. 
Subpara. (i)(vi) of “qualified limited partnership” amended, and subparas. 
(i)(vil) and (viii) added, by the said P.C. 2001-1106, subsec. 8(6), applica- 
ble after 1999, 
That portion of “qualified limited partnership” preceding para. (a), and 
para. (1) thereof, substituted by P.C. 1992-258, subsecs. 1(4), (5), February 
13, 1992, Canada Gazette, Part Il, February 26, 1992, applicable after 
1989, 
Para. (e) of “qualified limited partnership” substituted by P.C. 1990-1837, 
subsec. 2(5), August 28, 1990, Canada Gazette, Part Tl, September 12, 
1990, applicable after October 31, 1985. 
“Qualified limited partnership” added by P.C, 1986-772, subsec. 4(2), 
March 26, 1986, Canada Gazette, Part I, April 16, 1986, effective after 
October 31, 1985. 


“relevant period for the particular month” means, in 
relation to property held by a particular corporation or 
particular trust, 
(a) its most recent taxation year ending before the end 
of the particular month, and 
(b) its taxation year that includes the end of the partic- 
ular month, where paragraph (a) does not apply. 


“resource property trust” means a trust the trustee of 
which is a trust company that is incorporated under the 
laws of Canada or a province and that complies with the 
following conditions: 


(a) the trust, at all times after the later of November 
12, 1981 and the time at which it was created, 
(1) has limited its activities to 
(A) acquiring Canadian resource properties by 
purchase or by incurring Canadian exploration 
expense or Canadian development expense, or 


Income Tax Regulations 


(B) holding, exploring, developing, maintain- 
ing, improving, managing, operating or dispos- 
ing of its Canadian resource properties, 

(ii) has made no investments other than 
(A) in Canadian resource properties, 


(B) in property to be used in connection with 
Canadian resource properties described in 
clause (i)(A), 


(C) in loans secured by Canadian resource 
properties for the purpose of carrying out any 
activity described in subparagraph (i) with re- 
spect to Canadian resource properties, 


(D) in corporations described in subparagraph 
149(1)(0.2)(Gi.1) of the Act, or 


(E) investments that a pension fund or plan is 
permitted to make under the Pension Benefits 
Standards Act or a similar law of a province, 
and 


(iii) has not borrowed money except for the pur- 
pose of earning income from Canadian resource 
properties, and 

(b) the beneficiaries of the trust, at all times after the 


later of November 12, 1981 and the time at which it 
was created, were 


(i) registered pension plans, or 
(11) trusts all the beneficiaries of which were regis- 
tered pension plans. 


History: “Resource property trust” amended by P.C. 1991-2540, s. 8, De- 
cember 16, 1991, Canada Gazette, Part Il, January 15, 1992, applicable 
after 1985. 


Definition of “resource property trust” added by P.C. 1985-2351, subsec. 
1(2), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable 
with respect to trusts created after November 12, 1981. 


“specified international finance trust” at a particular 
time means a trust that complies with the following 
conditions: 
(a) the trust was created principally for the purpose of 
investing in property described in subparagraph (c)(1), 


(b) throughout the period that began at the time the 
trust was created and ends at the particular time, the 
trust was resident in Canada, and 


(c) throughout the period that began 30 days after the 
time the trust was created and ends at the particular 
time, the total of all amounts each of which is the cost 
amount to the trust of the following property was not 
less that 90% of the total of all amounts each of which 
is the cost amount to the trust of a property of the 
trust: 


(i) debt issued to 
(A) the African Development Bank, 
(B) the Asian Development Bank, 
(C) the Caribbean Development Bank, 


(D) the European Bank for Reconstruction and 
Development, 


(E) Export Development Canada, 
(F) the Inter-American Development Bank, 


(G) the International Bank for Reconstruction 
and Development, or 


(H) the International Finance Corporation, and 


(ii) shares and debt that are not foreign property of 
the trust. 
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History: The opening words of subpara. (c)(i) of the definition “specified 
international finance trust” amended to replace “to and acquired from” 
with “to” by P.C. 2003-1497, subsec. 3(5), October 2, 2003, Canada Ga- 
zette, Part Il, October 22, 2003, applicable to months that end after 1998. 


Cl. (c)(i)(E) of the definition “specified international finance trust” 
amended to replace “the Export Development Corporation” with “Export 
Development Canada” by 2001, c. 33, para. 30(a), in force December 21, 
2001. 


“Specified international finance trust” added by P.C. 2000-725, subsec. 
1(2), May, 18, 2000, Canada Gazette, Part I, June 7, 2000, applicable to 
months that end after 1998. 


Proposed Addition — cdots hed saci 
property” — 


“specified property” means property described in any 
of paragraphs (a), (b), (c), (f) and (g) of the definition 
“qualified investment” in section 204 of the Act. 
Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 4(6), will add the definition “specified property” to sub- 
sec. 5000(7), applicable after 2002. 

Technical Notes and Federal budget, Supplementary 
Information, Peay 18, as See under 5000(1.4)(a) 
above. | 


(8) For the purposes of the definition “designated limited 
partnership” in subsection (7) and for the purposes of this 
subsection, if a particular partnership is a member of an- 
other partnership at the end of a fiscal period of the other 
partnership (in this subsection referred to as the “‘relevant 
time’’), throughout the period that begins at the relevant 
time and ends at the earlier of the time that is immediately 
before the end of the following fiscal period of the other 
partnership and the time that the other partnership ceases 
to exist 


(a) the particular partnership is deemed to employ an 
additional number of full-time employees, or full-time 
employees employed in Canada, as: the case may be, 
equal to the product of 


(1) the specified fraction of the particular partner- 
ship at the relevant time in respect of the other 
partnership, and 


(ii) the number of full-time employees employed, 
or employed in Canada, as the case may, be, at the 
relevant time by the other partnership, 


(b) each property used, or used in activities carried on 
in Canada, as the case may be, at the relevant time by 
the other partnership is deemed to be used, or to be 
used in activities carried on in Canada, as the case 
may be, by the particular partnership and is deemed to 
have a cost amount to the particular partnership equal 
to the product of 


(i) the specified fraction of the particular partner- 
ship at the relevant time in respect of the other 
partnership, and 


(ii) the cost amount of the property at the relevant 
time to the other partnership, and 


(c) the particular partnership is, to the degree that can 
reasonably be considered to reflect the specified frac- 
tion of the particular partnership at the relevant time in 
respect of the other partnership, deemed to carry on 
each of the activities carried on by the other 
partnership. 

Related Provisions: Reg. 5000(9) — Meaning of “specified fraction”, 

Reg. 5000(1 1) — Application of ITA 96(1)(a)-(g). 


(9) For the purposes of subsection (8), the specified frac- 
tion of the particular partnership in respect of the other 
partnership at the end of a fiscal period of the other part- 


Reg. 
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nership is the quotient obtained by dividing the particular 
partnership’s share of the income or loss of the other part- 
nership for the fiscal period by the income or loss of the 
other partnership for the fiscal period. 


Related Provisions: Reg. 5000(10) — Where income and loss are nil: 
Reg. 5000(1 1) — Application of ITA 96(1)(a)-(g). 


(10) For the purposes of subsection (9), if the income and 
loss of the other partnership for the fiscal period are nil, 
the quotient referred to in that subsection shall be calcu- 
lated as if the other partnership had income for the fiscal 
period in the amount of $1,000,000. 


Related Provisions: Reg. 5000(11) — Application of ITA 96(1)(a)-(g). 


(11) The definition “designated limited partnership” in 
subsection (7) and subsections (8) to (10) shall be read 
and construed as if each of the assumptions set out in 
paragraphs 96(1)(a) to (g) of the Act were made. 


History [Reg. 5000(8)—(11)]: Subsecs. 5000(8) to (11) added by P.C. 
2000-725, subsec. 1(3), May 18, 2000, Canada Gazette, Part I, June 7, 
2000, applicable to months that end after 1997. 


Definitions [Reg. 5000]: “amount”, “annuity” —ITA 248(1); “arm’s 
length” Des “borrowed money”, “business’—ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “Canadian development 
expense” — ITA 66.2(5), 248(1); “Canadian exploration expense” — ITA 
66.1(6), 248(1); “Canadian resource property’ —ITA 66(15), 248(1); 
“capital gain” —ITA 39(1), 248(1); “capital loss’—ITA 39(1)(b), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “cost 
amount” — ITA 206(1), 248(1), Reg. 5000(7); “designated limited part- 
nership” — Reg. 5000(7), (8)-(11); “disposition” —ITA 248(1); “em- 
ployed”, “employee” —ITA 248(1); “first relevant year” — Reg. 
5000(7)(a); “fiscal period” — ITA 249.1; “foreign property” — ITA 206, 
Reg. 5000(7); “Her Majesty” — Interpretation Act 35(1); “investment cor- 
poration” — ITA 130(3), 248(1); “life insurance policy” — ITA 138(12), 
248(1); “limited unit” — Reg. 5000(7); “month” — Jnterpretation Act 
35(1); “mutual fund corporation” —ITA 131(8), 248(1); “mutual fund 
trust” — ITA 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “person” —ITA 248(1); “pooled fund trust” — Reg. 5000(7); 
“prescribed”, “property” — ITA 248(1); “province” — Jnterpretation Act 
35(1); “qualified corporation” — ITA 259(5); “qualified limited partner- 
ship” — Reg. 5000(7); “qualified trust” — ITA 259(S5); “registered pen- 
sion plan” — ITA 248(1); “relevant period for the particular month” — 
Reg. 5000(7); “resident in Canada’—ITA 250; “resource property 
trust” 5000(7); “second relevant» year’ — Reg. 5000(7)(a); 
“share” —ITA 248(1); “specified fraction” — Reg. 5000(9); “specified 
international finance trust’ — Reg. 5000(7); “specified partner” — Reg. 
5000(1.5); “specified portion” — Reg. 5000(1.4); “specified property” — 
Reg. 5000(7); “taxation year”? —ITA 249; ‘taxpayer’ —ITA 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


Interpretation Bulletins: IT-412R2: Foreign property of registered 
plans. 


5001. [Master trust] — For the purposes of paragraph 
149(1)(0.4) of the Act, a trust is a master trust at any time 
if, at all times after it was created and before that time, 


(a) it was resident in Canada; 
(b) its only undertaking was the investing of its funds; 


(c) it never borrowed money except where the borrow- 
ing was for a term not exceeding 90 days and it is es- 


tablished that the borrowing was not part of a series of 


loans or other transactions and repayments; 
(d) it never accepted deposits; and 


(e) each of the beneficiaries of the trust was a trust 
governed by a registered pension fund or plan or a de- 
ferred profit sharing plan. 
Related Provisions: ITA 253.1 — Limited partner not considered to 
carry on business of partnership. 
History: S. 5001 added by P.C. 1990-1837, s. 3, August 28, 1990, Can- 
ada Gazette, Part Il, September 12, 1990, applicable to 1987 et seq. 


Definitions [Reg. 5001]: “borrowed money” —ITA 248(1); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “registered pension fund or 
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plan” —ITA 248(1); “resident in Canada’ —ITA 250; “trust” — ITA 
104(1), 248(1), (3); “undertaking” — ITA 253.1(a). 


5002. [Registered investment] — For the purpose of 
subparagraph 206(2.01)(b)(ii) of the Act, 


(a) a prescribed trust is, 
(i) a pooled fund trust, 


(ii) a trust that would be a mutual fund trust if Part 
XLVIII were read without reference to paragraph 
4801(b), 


(111) a resource property trust, 
(iv) a master trust, as described in section 5001, or 
(v) a trust if 


(A) the trust would be a mutual fund trust if 
Part XLVIII were read without reference to sec- 
tion 4801, and 


(B) there has been a lawful distribution in a 
province to the public of units of the trust and a 
prospectus, registration statement or similar 
document was not required under the laws of 
the province to be filed in respect of the distri- 
bution; and 


(b) a prescribed partnership is a qualified limited 
partnership. 
History: Subpara. 5002(a)(iv) amended, and subpara. (a)(v) added, by 
P.C. 2001-1106, s. 9, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, 
applicable to months that end after 1993. 


S. 5002 added by P.C. 2000-183, s. 3, February 17, 2000, Canada Gazette, 
Part UI, March 1, 2000, applicable to months that end after 1992. 


Definitions [Reg. 5002]: “master trust’ — Reg. 5001; “mutual fund 
trust” — ITA 132(6), 248(1); “pooled fund trust” — Reg. 5000(7); “‘pre- 
scribed”, “property” — ITA 248(1); “qualified limited partnership”, “re- 
source property trust’ — Reg. 5000(7); “trust” —ITA 104(1), 248(1), (3). 


PART LI — DEFERRED INCOME 
PLANS, INVESTMENTS IN SMALL 
BUSINESS 


History: Part LI (ss. 5100-5104) substituted by P.C. 1986-772, s. 5, 
March 26, 1986, Canada Gazette, Part II, April 16, 1986, effective after 
October 31, 1985. 


Former Part LI, which defined “permanent establishment’, was consoli- 
dated by the Consolidated Regulations of Canada, chapter 945, proclaimed 
in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada:Ga- 
zette, Part Il, August 8, 1979. 


5100. (1) In this Part, 


“designated rate”’, at any time, means 150 per cent of the 
highest of the prime rates generally quoted at that time by 
the banks to which Schedule A to the Bank Act applies; 


“eligible corporation”, at any time, means 


(a) a particular corporation that is a taxable Canadian 
corporation all or substantially all of the property of 
which is at that time 


(1) used in a qualifying active business carried on 
by the particular corporation or by a corporation 
controlled by it, 


(11) shares of the capital stock of one or more eligi- 
ble corporations that are related to the particular 
corporation, or debt obligations issued by those eli- 
gible corporations, 


(iii) any combination of the properties described in 
subparagraph (i) and (ii), 
(a.l1) a specified holding corporation, or 


Income Tax Regulations 


(b) a venture capital corporation described in section 
6700, 


but does not include 


(c) a corporation (other than a mutual fund corpora- 
tion) that is 


(i) a trader or dealer in securities, 
(ii) a bank, 


(iii) a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on 
in Canada the business of offering to the public its 
services as a trustee, 


(iv) a credit union, 
(v) an insurance corporation, or 


(vi) a corporation the principal business of which is 
the lending of money or the purchasing of debt ob- 
ligations or a combination of them, 


(d) a corporation controlled by one or more non-resi- 
dent persons, 


(e) a venture capital corporation, other than a venture 
capital corporation described in section 6700, or 


(f) a corporation that has made an election in respect 
of a particular taxation year under subparagraph (iv) of 
the description of B in paragraph 204.82(2.2)(c.1) of 
the Act, if that time is in the 12-month period that be- 
gins on the day that is six months after the day on 
which the particular taxation year ends; 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


History: Paras. (b) and (e) of the definition “eligible corporation” in sub- 
sec. 5100(1) amended to replace “prescribed venture capital corporation 
described in section 6700” with “venture capital corporation described in 
section 6700” by P.C. 2001-1370, para. 8(b), August 1, 2001, Canada Ga- 
zette, Part Il, August 15, 2001, applicable after June 9, 2001. 


Para. (f) of “eligible corporation” added by the said P.C. 2001-1370, sub- 
sec. 1(2), applicable to taxation years that begin after 1997. 


Para. (c) of “eligible corporation” amended by P.C. 1999-249, subsec. 
2(2), February 18, 1999, Canada Gazette, Part U, March 3, 1999, applica- 
ble to taxation years that end after February 22, 1994. Para. (c) also was 
amended by P.C. 1999-249, subsec. 2(1), applicable to 1991 et seq. to read 
as follows: 


(c) a corporation (other than a mutual fund corporation) that is a 
taxpayer described in subsection 39(5) of the Act, 


Subpara. (a)(i1) of “eligible corporation” substituted, and para. (a.1) added, 
by P.C. 1990-1837, subsecs. 4(1), (2), August 28, 1990, Canada Gazette, 
Part Il, September 12, 1990, applicable after October 31, 1985. 


Para. (d) of “eligible corporation” substituted by subsec. 4(3) of the said 
P.C. 1990-1837, applicable after 1988. 


1.T. Technical News: No. 25 (Silicon Graphics case — dispersed con- 
trol is not control). 


‘“‘qualifying active business”, at any time, means any 
business carried on primarily in Canada by a corporation, 
but does not include 


(a) a business (other than a business of leasing pro- 
perty other than real property) the principal purpose of 
which is to derive income from property (including in- 
terest, dividends, rent and royalties), or 


(b) a business of deriving gains from the disposition of 
property (other than property in the inventory of the 
business), 


and, for the purposes of this definition, a business carried 
on primarily in Canada by a corporation, at any time, in- 
cludes a business carried on by the corporation if, at that 
time, 


(c) at least 50 per cent of the full time employees of 
the corporation and all corporations related thereto 
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employed in respect of the business are employed in 
Canada, or 


(d) at least 50 per cent of the salaries and wages paid 
to employees of the corporation and all corporations 
related thereto employed in respect of the business are 
reasonably attributable to services rendered in Canada; 


“qualifying obligation’’, at any time, means a bond, de- 
benture, mortgage, note or other similar obligation of a 
corporation described in paragraph 149(1)(0.2) or (0.3) of 
the Act, if 


(a) the obligation was issued by the corporation after 
October 31, 1985, 


(b) the corporation used all or substantially all of the 
proceeds of the issue of the obligation within 90 days 
after the receipt thereof to acquire 


(1) small business securities, 


(ii) interests of a limited partner in small business 
investment limited partnerships, 


(111) interests in small business investment trusts, or 


(iv) any combination of the properties described in 
subparagraphs (1) to (111) 


and, except as provided in subsection 5104(1), the cor- 
poration was the first person (other than a broker or 
dealer in securities) to have acquired the properties 
and the corporation has owned the properties continu- 
ously since they were so acquired, 


(c) the corporation does not hold, and no group of per- 
sons who do not deal with each other at arm’s length 
and of which it is a member holds, more than 30 per 
cent of the outstanding shares of any class of voting 
stock of another corporation, except where all or any 
part of those shares were acquired in specified circum- 
stances, within the meaning of subsection 5104(2), 


(d) the recourse of the holder of the obligation against 
the corporation with respect to the obligation is limited 
to the properties acquired with the proceeds of the is- 
sue of the obligation and any properties substituted 
therefor, and 


(e) the properties acquired with the proceeds of the is- 
sue of the obligation have not been disposed of, unless 
the disposition occurred within the 90 day period im- 
mediately preceding that time; 
History: The opening words of the definition “qualifying obligation” in 
subsec. 5100(1) amended by P.C. 1994-1817, para. 62(f), November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


“specified holding corporation’, at any time, means a 
taxable Canadian corporation where 


(a) all or substantially all of the collective property of 
the corporation and of all other corporations controlled 
by it (each of which other corporations is referred to in 
this definition as a “controlled corporation’), other 
than shares in the capital stock of the corporation or of 
a corporation related to it and debt obligations issued 
by it or by a corporation related to it, is at that time 
used in a qualifying active business carried on by the 
corporation, and 


(b) all or substantially all of the property of the corpo- 
ration is at that time 
(i) property used in a qualifying active business 
carried on by the corporation or a controlled 
corporation, 


Reg. 
S. 5100(2)(c) 


(ii) Shares of the capital stock of one or more con- 
trolled corporations or eligible corporations related 
to the corporation, 


(111) debt obligations issued by one or more con- 
trolled corporations or eligible corporations related 
to the corporation, or 
(iv) any combination of the properties described in 
subparagraphs (1), (i1) and (iii), 

and in a determination of whether property is used in a 


- qualifying active business for the purposes of paragraph 


(a), 
(c) where a business is carried on by a controlled 
corporation, 


(i) the business shall be deemed to be a business 
carried on only by the corporation, and 


(ii) the controlled corporation shall be deemed to 
be the corporation in the application of paragraphs 
(c) and (d) of the definition “qualifying active busi- 
ness’, and 


(d) if a business of the corporation is substantially 
similar to one or more other businesses of the corpora- 
tion, all those businesses shall be deemed collectively 
to be one business of the corporation. 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


History: “Specified holding corporation” added by P.C. 1990-1837, sub- 
sec. 4(4), August 28, 1990, Canada Gazette, Part Il, September 12, 1990, 
applicable after October 31, 1985. 


‘specified property” means property described in any of 
subparagraphs 204(e)(i), (i), (aii), (vil) and (villi) 
[204*“‘qualified investment’’(a), (b), (c), (f) and (g)] of the 
Act. 


(2) [Small business security] — For the purposes of 
this Part and paragraph (a) of the definition “small busi- 
ness property” in subsection 206(1) of the Act, a small 
business security of a person, at any time, is the property 
of that person that is, at that time, 


(a) a share of the capital stock of an eligible 
corporation, 


(b) a debt obligation of an eligible corporation (other 
than a venture capital corporation described in section 
6700) that does not by its terms or any agreement re- 
lated to the obligation restrict the corporation from in- 
curring other debts and that is 


(i) secured solely by a floating charge on the assets 
of the corporation and that by its terms or any 
agreement related thereto is subordinate to all other 
debt obligations of the corporation (other than a 
small business security issued by the corporation, 
or a debt obligation that is owing by the corpora- 
tion to a shareholder of the corporation or a person 
related to a shareholder of the corporation and that 
is not secured in any manner whatever), or 


(11) not secured in any manner whatever, 
other than a debt obligation that 


(iii) where the debt obligation specifies an invari- 
ant rate of interest, has an effective annual rate of 
return that exceeds the designated rate for the day 
on which the obligation was issued, and 


(iv) in any other case, may have an effective annual 
rate of return at a particular time that exceeds the 
designated rate at the particular time, 


(c) an option or right granted by an eligible corpora- 
tion in conjunction with the issue of a share or debt 
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obligation that qualifies as a small business security to 
acquire a'share of the capital stock of the corporation, 
or 


(d) an option or right granted for no consideration by 
an eligible corporation to a holder of a share that qual- 
ifies as a small business securities to acquire a share of 
the capital stock of the corporation 


if, immediately after the time of acquisition thereof, 


(e) the aggregate of the cost amounts to the person of 
all shares, options, rights and debt obligations of the 
eligible corporation and all corporations associated 
therewith held by the person does not. exceed 
$10,000,000, and 


(f) the total assets (determined in accordance with gen- 
erally accepted accounting principles, on a consoli- 
dated or combined basis, where applicable) of the eli- 
gible corporation and all corporations associated with 
it do not exceed $50,000,000 


and includes 
(g) property of the person that is, at that time, 
(i) a qualifying obligation, 
(11) the proportion of the interest of the person as a 
limited partner in a qualified limited partnership 


(within the meaning assigned by _ subsection 
5000(7)) at that time that 


(A) the aggregate of the cost amounts to the 
partnership of all properties held by the partner- 
ship at that time that would be small business 
properties (within the meaning assigned by sub- 
section 206(1) of the Act) if the partnership 
were a person, 


is of 
(B) the aggregate of the cost amounts to the 


partnership of all properties held by the partner- 
ship at that time, or 


(111), a security (in this subparagraph referred to as 
the “new security”) described in any of paragraphs 
(a) to (d), where the new security was issued at a 
particular time 


(A) in exchange for, on the conversion of, or in 
respect of rights pertaining to a security (in this 
paragraph referred to as the “former security”) 
that would, if this subsection were read without 
reference to this subparagraph and_ paragraph 
(h), be a small business security of the person 
immediately before the particular time, and 


(B) pursuant to an agreement entered into 
before the particular time and at or before the 
time that the former security was last acquired 
by the person, or 


(h) where the person is a small business investment 
corporation, small business investment limited part- 
nership or small business investment trust, property of 
the person that is, at that time, a security (in this para- 
graph referred to as the “new security”) described in 
any of paragraphs (a) to (d), where the new security 
was issued at a particular time not more than 5 years 
before that time in exchange for, on the conversion of, 
or in respect of rights pertaining to a security that 
would, if this subsection were read without reference 
to this paragraph, be a small business security of the 
person immediately before the particular time. 


Related Provisions: ITA 204.8(1)“eligible investment’Yf). 


Income Tax Regulations 


History: The opening words of para. 5100(2)(b) amended by P.C. 2001- 
1370, para. 8(c), August 1, 2001, Canada Gazette, Part IL, August 15, 
2001, applicable after June 9, 2001. 


The opening words of para. 5100(2)(b) amended by P.C. 1998-782, s. 1, 
May 7, 1998, Canada Gazette, Part II, May 27, 1998, applicable to debt 
obligations issued after December 5, 1996, other than debt obligations that 
were required to be issued pursuant to agreements in writing made on or 
before that date. 


The opening words of para. 5100(2)(f) substituted by P.C. 1994-1074, 
subsec. 4(1), June 23, 1994, Canada Gazette, Part II, July 13, 1994, appli- 
cable after 1991. 


All that portion of subsec. 5100(2) following para. (f) substituted by P.C. 
1992-258, subsec. 2(1), February 13, 1992, Canada Gazette, Part Il, Feb- 
ruary 26, 1992, applicable to property acquired after 1989. 


That portion of para. 5100(2)(b) preceding subpara. (ii) substituted by P.C. 
1990-1837, subsec. 4(5), August 28, 1990, Canada Gazette, Part Il, Sep- 
tember 12, 1990, applicable in respect of debt obligations issued after Sep- 
tember 12, 1990 other than debt obligations that were required to be issued 
pursuant to agreements in writing entered into on or before that date. 


That portion of subsec. 5100(2) following para. (f) substituted by P.C. 
1987-371, subsec. 1(1), March 5, 1987, Canada Gazette, Part Hf, March 
18, 1987, effective after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIPs. 


(2.1) [Prescribed venture capital corporation] — 
Where all or part of the property of a person consists of 
the shares of the capital stock of a venture capital corpo- 
ration described in section 6700, options or rights granted 
by the corporation, or debt obligations of the corporation, 


(a) the aggregate of the cost amounts to the person of 
all such property shall be deemed for the purposes of 
paragraph (2)(e) not to exceed $10,000,000; and 


(b) the total assets (determined in accordance with 
generally accepted accounting principles, on a consoli- 
dated or combined basis, where applicable) of the cor- 
poration and all corporations associated with it shall 
be deemed for the purposes of paragraph (2)(f) not to 
exceed $50,000,000. 
History: Subsec. 5100(2.1) amended to replace ‘ Pte tlh venture capi- 
tal corporation within the meaning assigned by” with “venture capital cor- 
poration described in” by P.C. 2001-1370, para. 7(a), August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, applicable after June 9, 2001. 


Para. 5100(2.1)(b) amended by P.C. 1994-1074, subsec. 4(2), June 23, 
1994, Canada Gazette, Part I, July 13, 1994, applicable after 1991. 


Subsec. 5100(2.1) added by P.C.. 1990-1837, subsec. 4(6), August 28, 
1990, Canada Gazette, Part Il, September 12, 1990, applicable after Octo- 
ber 31, 1985. 


(3) [Interpretation for subsec. (2)]— For the pur- 
poses of subsection (2), 


(a) in determining the effective annual rate of return in 
respect of a debt obligation of an eligible corporation, 
the value of any right to convert the debt obligation or 
any part thereof into, or to exchange the debt obliga- 
tion or any part thereof for, shares of the capital stock 
of the corporation or an option or right to acquire such 
shares shall not be considered; and 


(b) a corporation shall be deemed not to be associated 
with another at any time where the corporation would 
not be associated with the other if 


(i) the references to “controlled, directly or indi- 
rectly, in any manner whatever” in section 256 of 
the Act (other than subsection (5.1) thereof) were 
read as references to “controlled”, and 


(ii) such rights described in subsection 256(1.4) of 
the Act and shares, as were held at that time by a 
small business investment corporation, small busi- 
ness investment limited partnership or small busi- 
ness investment trust, were disregarded. 
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History: Subsec. 5100(3) substituted by P.C: 1990-1837, subsec. 4(7), 
August 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable 
after 1988. 


(4) [Prescribed person] — For the purposes of para- 
graph (e) of the definition “‘small business property” in 
subsection 206(1) of the Act, a taxpayer is a prescribed 
person in respect of a property at any time where 


“ 


(a) the following conditions are met: 


(i) the taxpayer is a beneficiary of a trust that has 
elected pursuant to subsection 259(1) of the Act for 
a period that includes that time, 


(1i) the property is deemed to be held by the tax- 
payer at that time by virtue of subsection 259(1) of 
the Act, and 


(ii1) the trust referred to in subparagraph (1) is the 
first person (other than a broker or dealer in securi- 
ties) to have acquired the property and has owned 
the property continuously since it was so acquired, 
except where the property is a small business se- 
curity acquired in cases described in subsection 
5104(1); 


(b) the taxpayer is a limited partner in a qualified lim- 
ited partnership (within the meaning assigned by sub- 
section 5000(7)) and the property is that proportion of 
the taxpayer’s interest in the partnership that, pursuant 
to subparagraph (2)(g)(i1), ts a small business security 
of the taxpayer at that time; 


(c) the taxpayer is a holder of property that at that time 
is a small business security acquired in cases described 
in subsection 5104(1); 


(d) the taxpayer is a limited partner in a small business 
investment limited partnership the units of which are 
listed on a stock exchange prescribed under section 
3200 and the property consists of the taxpayer’s units 
in that partnership; or 


(e) the taxpayer is a beneficiary under a small business 
investment trust the units of which are listed on a 
stock exchange prescribed under section 3200 and the 
property consists of the taxpayer’s units in that trust. 


History: Para. 5100(4)(b) substituted by P.C. 1992-258, subsec. 2(2), 
February 13, 1992, Canada Gazette, Part II, February 26, 1992, applicable 
to property acquired after 1989. 


Paras. 5100(4)(d), (e) added by P.C. 1990-1837, subsec. 4(8), August 28, 
1990, Canada Gazette, Part Il, September 12, 1990, applicable after 1989. 


Subsec. 5100(4) added by P.C. 1987-371, subsec. 1(2), March 5, 1987, 
Canada Gazette, Part If, March 18, 1987, effective after October 31, 1985. 


Definitions [Reg. 5100]: “arm’s length’ —ITA 251(1); “associ- 
ated” — Reg. 5100(3)(b); “bank” — ITA 248(1), Interpretation Act 35(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “controlled” — ITA 256(6), (6.1); “corporation” — ITA 248(1), In- 
terpretation Act 35(1); “cost amount”, “credit union” — ITA 248(1); “des- 
ignated rate’ — Reg. 5100(1); “disposed” — ITA ,248(1)“disposition”; 
“disposition” — ITA 248(1); “dividend” — ITA 248(1); “eligible corpora- 
tion” — Reg. 5100(1); “employed”, “employee” — ITA 248(1); “former 
security” — Reg. 5100(2)(g)(iii)(A); “insurance corporation”, “inven- 
tory” —ITA 248(1); “new security” — Reg. 5100(2)(g)(i11), 5100(2)(h); 
“non-resident” —ITA 248(1); “person” —ITA 248(1), Reg. 5104(6); 
“prescribed” — ITA 248(1); “prescribed venture capital corporation” — 
Reg. 6700; “property” —ITA 248(1); “province” — Interpretation Act 
35(1); “qualifying active business” — Reg. 5100(1); “qualifying obliga- 
tion’ TTA’ T4971 No.2), "<(0.3),° “Ree. ST00C1);* “related” — TTA 
251(2)-(6); “share”, “shareholder” — ITA 248(1); “small business invest- 
ment corporation” — Reg. 5101(1); “small business investment limited 
partnership” — Reg. 5102(1); “small business security” — Reg. 5100(2), 
5104(3), (5); “specified circumstances” — Reg. 5104(2); “specified hold- 
ing corporation” — Reg. 5100(1); “substituted” — ITA 248(5); “taxable 
Canadian corporation” —ITA 89(1), 248(1); “taxpayer” — ITA 248(1); 
“trust” — ITA 104(1), 248(1), (3). 
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5101. [Small business investment corporation] — 
(1) Subject to subsection (4), for the purposes of this Part 
and paragraph 149(1)(0.3) and paragraph (b) of the defi- 
nition “small business property” in subsection 206(1) of 
the Act, a corporation is a small business investment cor- 
poration at any time if it is a Canadian corporation incor- 
porated after May 22, 1985 and at all times after it was 
incorporated and before that time 


(a) all of the shares, and rights to acquire shares, of the 
capital stock of the corporation were owned by 


(i) one or more registered pension plans, 


(ii) one or more trusts all the beneficiaries of which 
were registered pension plans, 


(iii) One or more related segregated fund trusts 
(within the meaning assigned by paragraph 
138.1(1)(a) of the Act) all the beneficiaries of 
which were registered pension plans, or 


(iv) one or more persons prescribed by section 
4802 for the purposes of clause 149(1)(0.2)(iv)(D) 
of the Act; 


(b) its only undertaking was the investing of its funds 
and its investments consisted solely of 


(i) small business securities, 


(ii) interests of a limited partner in small business 
investment limited partnerships, 


(iii) interests in small business investment trusts, 


(iv) property (other than small business securities) 
described in any of subparagraphs (f)(@) to (iv) of 
the definition “qualified limited partnership” in 
subsection 5000(7), 


(v) specified properties, or 


(vi) any combination of properties described in any 
of subparagraphs (1) to (v) 


and, except as provided in subsection 5104(1), with re- 
spect to properties referred to in any of subparagraphs 
(i) to (ili), the corporation was the first person (other 
than a broker or dealer in securities) to have acquired 
the properties and the corporation has owned the 
properties continuously since they were so acquired; 


(c) it has. complied with subsection (2); 


(d) it did not hold, and no group of persons who did 
not deal with each other at arm’s length and of which 
it was a member held, more than 30 per cent of the 
outstanding shares of any class of voting stock of a 
corporation, except where 


(i) all or any part of those shares were acquired in 
specified circumstances within the meaning of sub- 
section 5104(2), or 


(ii) those shares were of any class of voting stock 
of a venture capital corporation described in sec- 
tion 6700; 


(e) it has not borrowed money except from its share- 
holders; and 


(f) it has not accepted deposits. 


Related Provisions: ITA 253.1 — Limited partner not considered to 
carry on business of partnership. 


History: Subpara. 5101(1)(d)(ii) amended to replace “prescribed venture 
capital corporation within the meaning assigned by” with “venture capital 
corporation described in” by P.C. 2001-1370, para. 7(b), August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, applicable after June 9, 2001. 
Para. 5101(1)(b)(iv) added, paras. (iv), (v) renumbered as (v) and (vi), by 
P.C. 1994-1074, s. 5, June 23, 1994, Canada Gazette, Part Il, July 13, 
1994, applicable after 1990. 
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Para. 3/011 (a) amended by P.-C. 1991-2540, s. 8, December 16, 1991, 
Canada Gazeme, Pari Il, January 15, 1992, applicable. after 1985. 

Pare. 520) ld) subsumed by PC. 1990-1837, s. 5, August 28, 1990, 
amnanan Garcie Pan i i. Se piember 12. 1990, applicable after October 31, 


Bulletins: IT-320R3: 
RRSPs. RESPs and RRIFs. 


Qualified investments — Trusts 


investment corporation shall at 

referred to in subparagraphs 
eregate of the cost amounts of 
5 per cent of the amount, if any, 


oety 
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eration for the issue of shares of its 
or or debt to its ipsa or the amount 


paid by it before that time to its 
a return of capital or a repayment 


. if any. by which the aggregate of 
the disposition of properties dis- 
c of before that time exceeds the aggregate of 
its comps from the disposition of properties dis- 
osed of before thai time. 


(3) For the purposes of subsection (2), where a small bus- 
mess invesument Corporation disposes of a property re- 
ferred 10 in subparagraphs (1\(b)G) to Gili), it shall be 
continue to hold the investment for a period of 


following the date of the disposition. 


of ere 149(1 (0.3) of the Act, 
estment corporation holds an 

a painersip o or trust that qualified as a small 
nvestment limited partnership or small business 
as ay case may be. when the interest 

red that. but for this subsection, would 
zi 2 as ni time to so qualify. the interest in the 


investment limited partnership or small 
esimeni trust. as the case may be, for the 24 
months mmediately following the subsequent time. 
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5102. [Small business investment limited partner- 
ship} — (1) For the purposes of this Part and paragraph 
c) of the definition “small business property” in subsec- 
non 206(1) of the Act. a partnership is a smal] business 
investment limited partnership at any time if at all times 


after it was formed and before that time 
2) it had only one general partner, 


Income Tax Regulations 


(b) the share of the general partner, as general partner, 
in any income of the partnership from any source in 
any place, for any period, was the same as his share, as 
general partner, in 


(i) the income of the partnership from that source 
in any other place, 


(i1) the income of the partnership from any other 
source, 


(iii) the loss of the partnership from any source, 
(iv) any capital gain of the partnership, and 
(v) any capital loss of the partnership 


for that period, except that the share of the general 
partner, as general partner, in the income or loss of the 
partnership from specified properties may differ from 
his share, as general partner, in the income or loss of 
the partnership from other sources, 


(c) the share of the general partner, as general partner, 
in any income or loss of the partnership for any period 
was not less than his share, as general partner, in the 
income or loss of the partnership for any preceding 
period; 

(d) the interests of the limited partners were described 
by reference to units of the partnership that were iden- 
tical in all respects, 


(e) no limited partner or group of limited partners who 
did not deal with each other at arm’s length held more 
than 30 per cent of the units of the partnership and, for 
the purposes of this paragraph, 


(1) a small business investment corporation that has 
not borrowed money and in which no shareholder 
or group of shareholders who did not deal with 
each other at arm’s length held more than 30 per 
cent of the outstanding shares of any class of vot- 
ing stock shall be deemed not to be a limited part- 
ner, and 


(11) the general partner shall be deemed not to hold 
any unit of the partnership as a limited partner, and 


(f) its only undertaking was the investing of its funds 
and its investments consisted solely of 


(i) small business securities where, except as pro- 
vided in subsection 5104(1), the partnership was 
the first person (other than a broker or dealer in se- 
curities) to have acquired the securities and it has 
owned the securities continuously since they were 
so acquired, 


(11) property (other than small business securities) 
described in any of subparagraphs (f)(i) to (iv) of 
the definition “qualified limited partnership” in 
subsection 5000(7), 


(iii) specified properties, or 
(iv) any combination of properties described in any 
of subparagraphs (1) to (ii1), 
(g) it has complied with subsection (2), 
(h) it has not borrowed money except for the purpose 
of earning income from its investments and the 
amount of any such borrowings at any time did not 
exceed 20 per cent of the partnership capital at that 
time, and 
(i) it has not accepted deposits. 


History: Subpara. 5102(1)(f)(ii) added, subparas. 5102(1)(f)(ii) and (iii) 
renumbered as (iii) and (iv), by P-C. 1994-1074, s. 6, June 23, 1994, Can- 


| ada Gazette, Part I, July 13, 1994, applicable after 1990. 
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Para. 5102(1)(e) substituted by P.C. 1990-1837, s..6, August 28, 1990, 
Canada Gazette, Part Il, September 12, 1990, applicable after October 31, 
1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs,. 


(2) The aggregate of the cost amounts to a small business 
investment limited partnership of small business securi- 
ties held by it at any time shall not be less than the 
amount, if any, by which the aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more 
than 12 months before that time and not more than 
24 months before that time as consideration for the 
issue of its units or in respect of its units 


exceeds 


(11) the aggregate of all amounts paid by it before 
that time to its members and designated by the 
partnership as a return of the consideration referred 
to in subparagraph (1), | 


-(b) 50 per cent of the amount, if any, by which 


(1) the aggregate of all amounts received by it more 
than 24 months before that time and not more than 
36 months before that time as consideration for the 
issue of its units or in respect of its units 


exceeds 


(11) the aggregate of all amounts paid by it before 
that time to its members and designated by the 
partnership as a return of the consideration referred 
to in subparagraph (i), and 


(c) 75 per cent of the amount, if any, by which 


(1) the aggregate of all amounts received by it more 
than 36 months before that time as consideration 
for the issue of its units or in respect of its units 


exceeds 


(11) the aggregate of all amounts paid by it before 
that time to its members and designated by the 
partnership as a return of the consideration referred 
to in subparagraph (1), 


exceeds 75 per cent of the amount, if any, by which the 
aggregate of its losses from the disposition of properties 
disposed of before that time exceeds the aggregate of its 
gains from the disposition of properties disposed of 
before that time. 


(3) For the purposes of subsection (2), where a small bus- 
iness investment limited partnership disposes of a small 
business security it shall be deemed to continue to hold 
the investment for a period of 90 days following the date 
of the disposition. 

Definitions [Reg. 5102]: “amount” — ITA 248(1); “arm’s length’ — 
ITA 251(1); “borrowed money”, “business” —ITA 248(1); “capital 
gain” — ITA 39(1). 248(1); “capital loss” — ITA 39(1)(b), 248(1); “cost 
amount” — ITA 248(1); “disposed”, “disposes” —ITA 248(1)“disposi- 
tion”; “disposition” — ITA 248(1); “month” — Interpretation Act 35(1); 
“person” —ITA 248(1), Reg. 5104(6);, “property” —ITA 248(1); 


“share”, “shareholder” — ITA 248(1); “small business investment corpo- 
ration” — Reg. 5101(1); “small business investment limited partner- 
ship’ — Reg. 5102(1); “small business security’ — Reg. 5100(2), 


5104(3), (5); “specified property” — ITA 204(a), (b), (c), (f), (g), Reg. 
5100(1). 


5103. [Small business investment trust] — (1) For 
the purposes of this Part, paragraph (d) of the definition 
“small business property” in subsection 206(1) of the Act 
and subsection 259(3) of the Act, a trust is a small busi- 


Reg. 
S. 5103(2)(b)(ii) 


ness investment trust at any time if at all times after it was 
created and before that time 


(a) it was resident in Canada; 


(b) the interests of the beneficiaries under the trust 
were described by reference to units of the trust that 
were identical in all respects; and 


(c) no beneficiary or group of beneficiaries who did 
not deal with each other at arm’s length held more 
than 30% of the units of the trust and, for the purposes 
of this paragraph, a small business investment corpo- 
ration that has not borrowed money and in which no 
shareholder or group of shareholders who did not deal 
with each other at arm’s length held more than 30 per 
cent of the outstanding shares of any class of voting 
stock shall be deemed not to be a beneficiary; 


(d) its only undertaking was the investing of its funds 
and its investments consisted solely of 


(i) small business securities where, except as pro- 
vided in subsection 5104(1), the trust was the first 
person (other than a broker or dealer in securities) 
to have acquired the securities and it has owned the 
securities continuously since they were so 
acquired, | 

(ii) property (other than small business securities) 
described in any of subparagraphs (f)(i) to (iv) of 
the definition “qualified limited partnership” in 
subsection 5000(7), 


(ii1) specified properties, or 
(iv) any combination of properties described in 
subparagraphs (1) to (111); 

(e) it has complied with subsection (2); 


(f) it has not borrowed money except for the purpose 
of earning income from its investments and_ the 
amount of any such borrowings at any time did not 
exceed 20 per cent of the trust capital at that time; and 


g) it has not accepted deposits. 


History: Subpara. 5103(1)(d)(ii) added, subparas. 5103(1)(d)(ii) and (iii) 
renumbered as (ili) and (iv), by P.C. 1994-1074, s. 7, June 23, 1994, Can- 
ada Gazette, Part II, July 13, 1994, applicable after 1990. 


Interpretation Bulletins: [T-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


(2) The aggregate of the cost amounts to a small business 
investment trust of small business securities held by it at 
any time shall not be less than the amount, if any, by 
which the aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more 
than 12 months before that time and not more than 
24 months before that time as consideration for the 
issue of its units or in respect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before 
that time to its beneficiaries and designated by the 
trust as a return of the consideration referred to in 
subparagraph (i), 

(b) 50 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more 
than 24 months before that time and not more than 
36 months before that time as consideration for the 
issue of its units or in respect of its units 


exceeds 


(11) the aggregate of all amounts paid by it before 
that time to its beneficiaries and designated by the 
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trust as a return of the consideration referred to in 
subparagraph (i), and 


(c) 75 per cent of the amount, if any, by which 


(1) the aggregate of all amounts received by it more 
than 36 months before that time as consideration 
for the issue of its units or in respect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before 
that time to its beneficiaries and designated by the 
trust as a return of the consideration referred to in 
subparagraph (1) 


exceeds 75 per cent of the amount, if any, by which the 
ageregate of its losses from the disposition of properties 
disposed of before that time exceeds the aggregate of its 
gains from the disposition of properties disposed of 
before that time. 


(3) For the purposes of subsection (2), where a small bus- 
iness investment trust disposes of a small business secur- 
ity it shall be deemed to continue to hold the investment 
for a period of 90 days following the date of disposition. 


Definitions [Reg. 5103]: “amount” — ITA 248(1); “arm’s length” — 


ITA 251(1); “borrowed money’, “business”, “cost amount” — ITA 
248(1); “disposed”, “disposes” —ITA 248(1)“disposition”; “disposi- 
tion” —ITA 248(1); “month” — Interpretation Act 35(1); “person” — 


ITA 248(1), Reg. 5104(6); “property” — ITA 248(1); “resident in Can- 
ada” — ITA 250; “share”, “shareholder” —ITA 248(1); “small business 
investment corporation” — Reg. 5101(1); “small business security” — 
Reg. 5100(2), 5104(3), (5); “specified property” —ITA 204(a), (b), (c), 
(f), (g), Reg. 5100(1); “trust? — ITA 104(1), 248(1), (3). 


5104. (1) Notwithstanding paragraph (b) of the definition 
“qualifying obligation” in subsection 5100(1) and 
paragraphs 5101(1)(b), 5102(1)(f) and 5103(1)(d), the 
corporation, partnership or trust, as the case may be, may 
acquire a small business security that another person 
(other than a broker or dealer in securities) had previously 
acquired if 


(a) the small business security is a share of the capital 
stock of an eligible corporation having full voting 
rights under all circumstances; and 


(b) except where the share was acquired in specified 
circumstances within the meaning of subsection (2), 
the share was acquired from an officer or employee of 
the eligible corporation or a person related to the of- 
ficer or employee. 


(2) For the purposes of this Part, 
(a) where a person acquires a share of a corporation 


(1) as part of a proposal to, or an arrangement with, 
the corporation’s creditors that has been approved 
by a court under the Bankruptcy [and Insolvency] 
Act or the Companies’ Creditors Arrangement Act, 


(11) at a time when all or substantially all of the cor- 
poration’s assets were under the control of a re- 
ceiver, receiver-manager, sequestrator or trustee in 
bankruptcy, or 


(iii) ata time when, by reason of financial diffi- 
culty, the corporation was in default, or could rea- 
sonably be expected to default, on a debt obligation 
held by a person with whom the corporation was 
dealing at arm’s length, 


the person shall be deemed, at any time within 36 
months after he acquired the share, to have acquired it 
in specified circumstances; 
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(b) where a person acquires a share of a corporation 
for the purposes of facilitating the disposition of the 
entire investment of the person in the corporation, the 
person shall be deemed, at any time within 12 months 
after he acquired the share, to have acquired it in spec- 
ified circumstances; and 


(c) a qualified trust (within the meaning assigned by 
subsection 259(3) of the Act) is deemed not to hold 
any property for any period in respect of which sub- 
section 259(1) of the Act is applicable. 

History: Para. 5104(2)(c) added by P.C. 1990-1837, s. 7, August 28, 


1990, Canada Gazette, Part II, erected 12, 1990, applicable after Octo- 
ber 31, 1985. 


Paras. 5104(2)(a) and (b) substituted by P.C. 1986-2590, s. 14, November 
20, 1986, Canada Gazette, Part Il, December 10, 1986, applicable after 
October 31, 1985. 


(3) Where the purchaser of a property that, but. for this 
subsection, would at the time of its acquisition be a small 
business security (or, where the purchaser is a partner- 
ship, a member thereof) knew at the time of acquisition 
that the issuer of the security would, within the immedi- 
ately following 12 months, cease to qualify as an eligible 
corporation, the property shall be deemed never to have 
been a small business security of the purchaser. 


(4) Where a person who holds a share of or an interest in 
a corporation, partnership or trust that, but for this subsec- 
tion, would be a small business investment corporation, 
small business investment limited partnership or small 
business investment trust knew at the time of issue of the 
share or interest, as the case may be, or at the time of 
making any contribution in respect of the share or inter- 
est, that 


(a) a substantial portion of 


(i) the consideration for the issue of the share or 
interest, or 


(ii) the contribution in respect of the share or 
interest 


would not be invested by the corporation, partnership 
or trust, as the case may be, directly or.indirectly in 
small business securities, and 


(b) all or substantially all of 


(i) the consideration for the issue of the share or 
interest, or 


(ii) the contribution in respect of the share or 
interest 


would be returned to the purchaser within the immedi- 
ately following 24 months, 


the corporation, partnership or trust shall be deemed to 
have ceased at that time to be a small business investment 
corporation, small business investment limited partner- 
ship or small business investment trust. 


(5) Where, but for this subsection, a property that quali- 
fied as a small business security when it was acquired 
would cease at a subsequent time to so qualify, the pro- 
perty shall be deemed to be a small business security for 
the 24 months immediately following the subsequent 
time. 


(6) For the purposes of this Part, a partnership shall be 
deemed to be a person. 


Definitions [Reg. 5104]: “arm’s length” — ITA 251(1); “business” — 
ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “dis- 
position” —ITA 248(1); “eligible corporation” — Reg. 5100(1); “em 
ployee” — ITA 248(1); “month” — Jnterpretation Act 35(1); “officer” — 
ITA 248(1); “person” —ITA 248(1), Reg: 5104(6); “property” — ITA 
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248(1); “related” — ITA '251(2)-(6); “share” — ITA 248(1); ‘‘small busi- 
ness investment corporation” — Reg. 5101(1); “small business investment 
limited partnership” — Reg. 5102(1); “small business security” — Reg. 
5100(2), 5104(3), (5); “specified circumstances” — Reg. 5104(2), (2)(b); 
“trust? — ITA 104(1),. 248(1), (3). 


PART Lil — CANADIAN 
MANUFACTURING AND PROCESSING 
PROFITS 


History: Part LIT was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


5200. Basic formula — Subject to section 5201, for the 
purposes of paragraph 125.1(3)(a) [125.1(3)“Canadian 
manufacturing and processing profits” of the Act, “Cana- 
dian manufacturing and processing profits” of a corpora- 
tion for a taxation year are hereby prescribed to be that 
proportion of the corporation’s adjusted business income 
for the year that 


(a) the aggregate of its cost of manufacturing and 
processing capital for the year and its cost of manufac- 
turing and processing labour for the year, | 
is of 
(b) the aggregate of its cost of capital for the year and 
its cost of labour for the year. 
Definitions [Reg. 5200]: “adjusted business income” — Reg, 5202, 
5203(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “cost of 
capital”, “cost of labour” — Reg. 5202, 5203(1), 5204; “cost of manufac- 
turing and processing capital’, “cost of manufacturing and processing la- 
bour” — Reg. 5202, 5204; “prescribed” — ITA 248(1); “taxation year” — 
ITA 249. 


Interpretation Bulletins: IT-145R: Canadian manufacturing and 
processing profits —— reduced rate of corporate tax. 


5201. Small manufacturers’ rule — For the purposes 
of paragraph 125.1(3)(a) [125.1(3)“Canadian manufactur- 
ing and processing profits”) of the Act, “Canadian manu- 
facturing and processing profits” of a corporation for a 
taxation year are hereby prescribed to be equal to the cor- 
poration’s adjusted business income for the year where 


(a) the activities of the corporation during the year 
were primarily manufacturing or processing 1n Canada 
of goods for sale or lease; 


(b) the aggregate of 


(i) the aggregate of all amounts each of which is 
the income of the corporation for the year from an 
active business minus the aggregate of all amounts 
each of which is the loss of the corporation for the 
year from an active business, and 


(ii) if the corporation is associated in the year with 
a Canadian corporation, the aggregate of all 
amounts each of which is the income of the latter 
corporation from an active business for its taxation 
year coinciding with or ending in the year, 


did not exceed $200,000; 


(c) the corporation was not engaged in any of the ac- 
tivities listed in subparagraphs 125.1(3)(b)(i) to (ix) 
[125.1(3)manufacturing or processing”(a) to (k)] of 
the Act at any time during the year; 


(c.1) the corporation was not engaged in the process- 
ing of ore (other than iron ore or tar sands) from a 
mineral resource located outside Canada to any stage 
that is not beyond the prime metal. stage or its 
equivalent; 


Reg. 
S. 5202 cos 


(c.2) the corporation was not engaged in the process- 
ing of iron ore from a mineral resource located outside 
Canada to any stage that is not beyond the pellet stage 
or its equivalent; 


(c.3) the corporation was not engaged in the process- 
ing of tar sands located outside Canada to any stage 
that is not beyond the crude oil stage or its equivalent; 
and 


(d) the corporation did not carry on any active busi- 
ness outside Canada at any time during the year. 
History: Paras. 5201(c.1) to (c.3) added by P.C. 1994-230, s. 5, February 


10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 
et seq. 


All that portion of para. 5201(b) following subpara. (ii) substituted by P.C. 
1982-3198, October 21, 1982, Canada Gazette, Part Il, November 10, 
1982, applicable to 1982 et seq. 


Definitions [Reg. 5201]: “active business” —ITA 248(1); “adjusted 
business income” — Reg. 5202, 5203(1); ‘““amount” — ITA 248(1); “asso- 
ciated” —ITA 256; “Canada” — ITA 255, Interpretation Act 35(1); “Ca- 
nadian corporation” — ITA 89(1), 248(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “mineral resource”, “prescribed”, “tar sands” — 
ITA 248(1); “taxation year”’— ITA 249. 


5202. Interpretation — In this Part, except as otherwise 
provided in section 5203 or 5204, 


“‘adjusted business income” of a corporation for a taxa- 
tion year means the amount, if any, by which 


(a) the aggregate of all amounts each of which is the 
income of the corporation for the year from an active 
business carried on in Canada 


exceeds 


(b) the aggregate of ‘all amounts each of which is the 
loss of the corporation for the year from an active bus- 
iness carried on in Canada; 


‘‘Canadian_ resource profits’? has the meaning. that 
would be assigned to the expression “resource profits” by 
section 1204 if 


(a) section 1204 were read without reference to sub- 
paragraph 1204(1)(b)(iv), and 
(b) the definition “resource activity” in subsection 
1206(1) were read without reference to paragraph (d) 
of that definition; 
History: The definition “Canadian resource profits” in s. 5202 amended 
by P.C. 1996-1488, s. 6, September 24, 1996, Canada Gazette, Part II, 
October 16, 1996, applicable to taxation years that begin after December 
20H t99i:. 


“Canadian resource profits” added by P.C. 1994-230, s. 6, February 10, 
1994, Canada Gazette, Part U, February 23, 1994, applicable to 1990 er 


seq. 


“cost of capital’? of a corporation for a taxation year 
means an amount equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of 
which is the gross cost to the corporation of a property 
referred to in paragraph 1100(1)(e), (f), (g) or (h), par- 
agraph 1102(1)(d) or (g) or Schedule II that 
(1) was owned by the corporation at the end of the 
year, and 


(ii) was used by the corporation at any time during 
the year, and 


(b) the aggregate of all amounts each of which ts the 
rental cost incurred by the corporation during the year 
for the use of any property a portion of the gross cost 
of which would be included by virtue of paragraph (a) 
if the property were owned by the corporation at the 
end of the year, 
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but for the purposes of this definition, the gross cost of a 
property or rental cost for the use of any property does 
not include that portion of those costs that reflects the ex- 
tent to which the property was used by the corporation 
during the year 


(c) in an active business carried on outside Canada, or 


(d) to earn Canadian investment income or foreign in- 
vestment income as defined in subsection 129(4) of 
the Act; 


“cost of labour” of a corporation for a taxation. year 
means an amount equal to the aggregate of 


(a) the salaries and wages paid or payable during the 
year to all employees of the corporation for services 
performed during the year, and 


(b) all other amounts each of which is an amount paid 
or payable during the year for the performance during 
the year, by any person other than an employee of the 
corporation, of functions relating to 


(1) the management or administration of the 
corporation, 


(ii) scientific research and experimental develop- 
ment, or 


(111) a service or function that would normally be 
performed by an employee of the corporation, 


but for the purposes of this ‘definition, the salaries and 
wages referred to in paragraph (a) or other amounts re- 
ferred to in paragraph (b) do not include that portion of 
those amounts that 


(c) was included in the gross cost to the corporation of 
a property (other than a property that was manufac- 
tured by the corporation and leased during the year by 
the corporation to another person) that was included in 
computing the cost of capital of the corporation for the 
year, or 


(d) was related to an active business carried on outside 
Canada by the corporation; 
History: Subpara. (b)(ii) of the definition 5202“cost of labour” amended 
by P.C. 2000-1095, s. 2, July 27, 2000, Canada Gazette, Part I, August 


16, 2000, applicable to. costs incurred after Feburary 27, 1995. The sub- 
para. formerly read: 


(11) scientific research as defined in section 2900, or 


“cost of manufacturing and processing capital’ of a 
corporation for a taxation year means 100/85 of that por- 
tion of the cost of capital of the corporation for that year 
that reflects the extent to which each property included in 
the calculation thereof was used directly in qualified ac- 
tivities of the corporation during the year, but the amount 
so calculated shall not exceed the cost of capital of the 
corporation for the year; 


“cost of manufacturing and processing labour” of a 
corporation for a taxation year means 100/75 of that por- 
tion of the cost of labour of the corporation for that year 
that reflects the extent to which 


(a) the salaries and wages included in the calculation 
thereof were paid or payable to persons for the portion 
of their time that they were directly engaged in quali- 
fied activities of the corporation during the year, and 


(b) the other amounts included in the calculation 
thereof were paid or payable to persons for the per- 
formance of functions that would be directly related to 
qualified activities of the corporation during the year if 
those persons were employees of the corporation, 


Income Tax Regulations 


but the amount so calculated shall not exceed the cost of 
labour of the corporation for the year; 


“‘sross cost’ to a particular person of a property at any 
time means, in respect of property that has become availa- 
ble for use by the particular person for the purposes of 
subsection 13(26) of the Act, the capital cost to the partic- 
ular person of the property computed without reference to 
subsections 13(7.1), (7.4) and (10), sections 21 and 80 
and paragraph 111(4)(e) of the Act and, in respect of any 
other property, nil, and where the particular person ac- 
quired the property 


(a) in the course of a reorganization in respect of 
which, if a dividend were received by the particular 
person in the course of the reorganization, subsection 
55(2) of the Act would not apply to the dividend by 
reason of the application of paragraph 55(3)(b) of the 
Act, or 


(b) from another person with whom the particular per- 
son was not dealing at arm’s length (otherwise than by 
reason of a right referred to in paragraph 251(5)(b) of 
the Act) immediately after the property was acquired, 


the capital cost to the particular person of the property for 
the purposes of this definition shall be computed as if the 
property had been acquired at a capital cost equal to the 
gross cost of the property to the person from whom the 
property was acquired by the particular person; 

History: “Gross cost” amended by P.C. 1994-139, subsec. 12(1), January 


27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 1985 ef 
seq., except that 


(a) where the taxpayer so elects by notifying the Minister of National 
Revenue in writing on or before the day on or before which the tax- 
payer is, or would be if a tax under Part I of the Income Tax Act were 
payable by the taxpayer, required by s. 150 to file a return of income 
for the taxpayer’s first taxation year ending after February 9, 1994, 


(1) for taxation years ending before January 16, 1987, “gross cost” 
shall be read without reference to the words “and paragraph 
111(4)(e)”,, and 


(11) for taxation years ending before February 9, 1994, all that por- 
tion of “gross cost” preceding para. (a) shall be read as follows: 
“gross cost” to a particular person of a property at any time 
means the capital cost to the particular person of the pro- 
perty computed without reference to subsections 13(7.1), 
(7.4) and (10), sections 21 and 80 and paragraph 111(4)(e) 
of the Act and, where the particular person acquired the 
property 
(b) for taxation years ending before January 16, 1987, where the tax- 
payer has not elected under paragraph (a), the definition shall be read 
as follows: 


“gross cost” of a property means the capital cost of the pro- 
perty computed without reference to subsections 13(7.1), (7.4) 
and (10) and sections 21 and 80 of the Act; 


(c) for taxation years ending after January 15, 1987 and before Febru- 
ary 9, 1994, where the taxpayer has not elected under paragraph (a), 
the definition shall be read as follows: 


“gross cost” of a property means the capital cost of the pro- 
perty computed without reference to subsections 13(7.1), (7.4) 
and (10), sections 21 and 80 and paragraph 111(4)(e) of the 
Act; 


*‘qualified activities’? means 


(a) any of the following activities, when they are per- 
formed in Canada in connection with manufacturing 
or processing (not including the activities listed in sub- 
paragraphs 125.1(3)(b)(1) to (ix) [125.1(3)“manufac- 
turing or processing’’(a) to (k)] of the Act) in Canada 
of goods for sale or lease: 


(1) engineering design of products and production 
facilities, 


2088 


Part LI] — Canadian Manufacturing and Processing Profits 


(ii) receiving and storing of raw materials, 


(iii) producing, assembling and handling of goods 
in process, 


(iv) inspecting and packaging of finished goods, 
(v) line supervision, 

(vi) production support activities including secur- 
ity, cleaning, heating and factory maintenance, 
(vii) quality and production control, 

(villi) repair of production facilities, and 

(ix) pollution control, 


(b) all other activities that are performed in Canada di- 
rectly in connection with manufacturing or processing 
(not including the activities listed in subparagraphs 
125.1(3)(b)G) to (x) = [125-1(3)“manufacturing or 
processing”’(a) to (k)] of the Act) in Canada of goods 
for sale or lease, and 


(c) scientific research and experimental development, 
as defined in section 2900, carried on in Canada, 


but-does not include any of 


(d) storing, shipping, selling and leasing of finished 
goods, 


(e) purchasing of raw materials, 


(f) administration, including clerical and personnel 

activities, 

(g) purchase and resale operations, 

(h) data processing, and 

(1) providing facilities for employees, including cafete- 

rias, clinics and recreational facilities; 
History: “Qualified activities” amended by P.C. 1994-139, subsec. 12(2), 
January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 
scientific research and experimental development done or carried on after 
December 23, 1991, other than scientific research and experimental devel- 
opment done or carried on by or on behalf of a taxpayer pursuant to an 


agreement in writing entered into by the taxpayer before December 24, 
1991, 


“rental cost’ of a property means the rents incurred for 
the use of that property; 


“resource profits” has the meaning assigned by section 
1204; 

History: The definition “resource profits” amended by P.C. 1996-1488, s. 
6, September 24, 1996, Canada Gazette, Part I, October 16, 1996, appli- 
cable to taxation years that begin after December 20, 1991. 


“Resource profits” added by P.C. 1994-230, s. 6, February 10, 1994, Can- 
ada Gazette, Part Il, February 23, 1994, applicable to 1990 ef seg. 


“salaries and wages” means salaries, wages and com- 
missions, but does not include any other type of remuner- 
ation, any superannuation or pension benefits, any retiring 
allowances or any amount referred to in section 6 or 7 of 
the Act; 


“specified percentage” for a taxation year means 

(a) where the year commences after 1998, 100%, and 

(b) in any other case, the total of 
(i) that proportion of 10% that the number of days 
in the year that are in 1990 is of the number of days 
in the year, 
(ii) that proportion of 20% that the number of days 
in the year that are in 1991 is of the number of days 
in the year, 
(iii) that proportion of 30% that the number of days 
in the year that are in 1992 is of the number of days 
in the year, 


Reg. 
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(iv) that proportion of 50% that the number of days 
in the year that are in 1993 is of the number of days 
in the year, 


(v) that proportion of 64.3% that the number of 
days in the year that are in 1994 is of the number of 
days in the year, 


(vi) that proportion of 71.4% that the number of 
days in the year that are in 1995 is of the number of 
days in the year, 


(vil) that proportion of 78.6% that the number of 
days in the year that are in 1996 is of the number of 
days in the year, 


(viii) that proportion of 85.7% that the number of 
days in the year that are in 1997 is of the number of 
days in the year, 


(ix) that proportion of 92.9% that the number of 
days in the year that are in 1998 is of the number of 
days in the year, and 


(x) that proportion of 100% that the number of 
days in the year that are in 1999 is of the number of 
days in the year. 

History: “Specified percentage” added by P.C. 1994-230, s. 6, February 


10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 
et seq. 

Selected Cases [Reg. 5202]: Range Grain Co. vy. R., [1997] 2 C.T.C. 
227 (FCTD) (Maintaining grain in condition not “processing” but inciden- 
tal to transportation). 

Definitions [Reg. 5202]: “active business”, “amount” —ITA 248(1); 
“arm’s length” —ITA 251(1); “Canada” —ITA 255, Interpretation Act 
35(1); “corporation” — ITA: 248(1), Interpretation Act 35(1); “cost of 
capital”, “cost of labour” — Reg. 5202, 5203(1), 5204; “dividend”, “em- 
ployee” — ITA 248(1); “gross cost” — Reg. 5202, 5204; “person”, “pro- 
perty” —ITA 248(1); “qualified activities” — Reg. 5202; “related” — 
ITA 251(2)-(6); “rental cost” — Reg. 5202; “retiring allowance” — ITA 
248(1); “salaries and wages” —ITA 248(1), Reg. 5202; “scientific re- 
search and experimental development” — ITA 248(1); “superannuation or 
pension benefit” — ITA 248(1); “taxation year” — ITA 249, 


5203. Resource income — (1) Where a corporation 
has resource activities for a taxation year the following 
rules apply, except as otherwise provided in section 5204 


“‘adjusted business income” of the corporation for the 
year means the amount, if any, by which 


(a) the amount otherwise determined under section 
5202 to be the adjusted business income of the corpo- 
ration for the year 


exceeds the total of 


(b) the amount, if any, by which the corporation’s net 
resource income for the year exceeds the corporation’s 
net resource adjustment for the year, 


(c) all amounts each of which is an amount in respect 
of refund interest included in computing the tax- 
payer’s income for the year, to the extent that the 
amount is included in the amount otherwise deter- 
mined to be the adjusted business income, within the 
meaning of section 5202, of the corporation for the 
year, and 


(d) all amounts each of which is included under para- 
graph 12(1)(z.5) in computing the taxpayer’s income 
for the year; 


Proposed Repeal [effective 2007] — Reg. 
5203(1)“adjusted business income” (d) 
Application: The June 9, 2003 draft regulations (natural resources), sub- 


sec. 9(1), will repeal para. (d) of the definition “adjusted business income” 
in subsec. 5203(1), applicable to taxation years that begin after 2006. 
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Technical Notes: The definition of “adjusted business income” 
in subsection 5203(1) and paragraph 5203(2)(a) are amended 
consequential upon the repeal of paragraphs 12(1)(z.5) and 
20(1)(v.1) of the Act for taxation years that being after 2006. 
Paragraphs 5203(4)(b) and (c) are repealed applicable to taxation 
years that begin after 2006, consequential upon the repeal of 
paragraphs 12(1)(o) and 18(1)(m) of the Act as of that date. 


Related Provisions: Reg. 5203(3.1) — Net resource adjustment. 
History: Para. (b) of the definition “adjusted business income” in subsec. 
5203(1) amended by P.C. 1999-629, subsec. 11(1), April 15, 1999, Can- 
ada Gazette, Part I, April 28, 1999, applicable to taxation years that begin 
after December 20, 1991. 


Para. (d) added to the definition “‘adjusted business income”’ in subsec. 
5203(1) by the said P.C. 1999-629, subsec. 11(2), applicable to taxation 
years that begin after 1996. 


That portion of the definition of “adjusted business income” in subsec. 
5203(1) after para. (a) amended, and para. (c) added, by P.C. 1996-1488, 
subsec. 7(1), September 24, 1996, Canada Gazette, Part II, October 16, 
1996, applicable to taxation years that end after March 6, 1996. 


“cost of capital’ of the corporation for the year means 
the amount, if any, by which 


(a) the amount otherwise determined under section 
5202 to be the cost of capital of the corporation for the 
year 


exceeds 


(b) that portion of the gross cost of property or rental 
cost for the use of property included in computing the 
cost of capital of the corporation for the year that re- 
flects the extent to which the property was used by the 
corporation during the year, 


(1) in activities engaged in for the purpose of earn- 
ing Canadian resource profits of the corporation, or 


(11) in activities referred to in subparagraph 
66(15)(b)G), (1) or (v) [66(15)“Canadian explora- 
tion and development expenses’(a), (b) or (e)], 
subparagraph 66(15)(e)(@) or Gi) [66(15)“foreign 
exploration and development expenses’’(a) or (b)], 
subparagraph 66.1(6)(a)G@), (ii), (iu) or (vy) 
[66.1(6)“Canadian exploration expense”(a), (c), (f) 
or (i)] or subparagraph 66.2(5)(a)(i), (ii) or (v) 
[66.2(5)“Canadian development expense’’(a), (c) or 
(g)] of the Act; 

History: Subpara. (b)(i) of “cost of capital’ amended by P.C. 1994-230, 


subsec. 7(1), February 10, 1994, Canada Gazette, Part II, February 23, 
1994, applicable to 1990 ef seq. 


Subpara. (b)(ii) of the definition “cost of capital” substituted by P.C. 1978- 
1315, s. 14, April 20, 1978, Canada Gazette, Part Il, May 10, 1978, effec- 
tive on and after May 7, 1974. 


“cost of labour’ of the corporation for the year means 
the amount, if any, by which 


(a) the amount otherwise determined under section 
5202 to be the cost of labour of the corporation for the 
year 


exceeds 


(b) that portion of the salaries and wages and other 
amounts included in computing the cost of labour of 
the corporation for the year that, 


(1) was related to the activities engaged in for the 
purpose of earning Canadian resource profits of the 
corporation, or 


(11) was included in the Canadian exploration and 
development expenses, foreign exploration and de- 
velopment expenses, Canadian exploration expense 
or Canadian development expense, within the 
meanings assigned by paragraphs 66(15)(b) and (e) 
[66(15)“Canadian exploration and development ex- 
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penses” and “foreign exploration and development 
expenses’ ], paragraph 66.1(6)(a) [66.1(6)“Cana- 
dian exploration expense”] and _— 66,2(5)(a) 
[66.2(5)“Canadian development expense”] of the 
Act respectively, of the corporation. 
History: Subpara. (b)(i) of “cost of labour” amended by P.C. 1994-230, 
subsec. 7(2), February 10, 1994, Canada Gazette, Part II, February 23, 
1994, applicable to 1990 et seg. 


(2) [“Resource activities”]— For the purposes of 
subsection (1), a corporation has “resource activities” for 
a taxation year if 


(a) in computing its income for the year, an amount is 
deductible pursuant to paragraph 20(1)(v.1) or section 
65, 66, 66.1 or 66.2 of the Act; 


_ Proposed Amendment Jollee ees aaOnT: — 
: Boe Reg. 5203(2)(a) — 010 
(a) in computing its income for the year, an amount 
is deductible pornen to ae of sections 65 to A 2 
of the Act; Ae bonliak 4 
Application: The June 9, 2003 dat ee ees resources), : 
subsec. 9(2), will amend para. 5203(2)(a) to read as above, applicable to 
taxation years that begin after 2006. 
Technical Notes: See under oe 5203(1)"adjusted business 
income’’(d) above. 


(b) the corporation was at any time during the year en- 
gaged in activities for the purpose of earning resource 
profits of the corporation; or 


(c) in computing the corporation’s income for the 
year, an amount was included pursuant to section 59 
of the Act. 
History: Para. 5203(2)(b) amended by P.C. 1994-230, subsec. 7(3), Feb- 
ruary 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 
1990 et seq. 


(3) [“Net resource income” ] — In subsection (1), “net 
resource income” of a corporation for a taxation year 
means the amount, if any, by which the total of 


(a) the resource profits of the corporation for the year, 
and 


(b) the amount, if any, by which 


(1) the total of amounts included in computing the 
income of the corporation for the year, from an ac- 
tive business carried on in Canada, pursuant to sec- 
tion 59 of the Act (other than amounts that may 
reasonably be regarded as having been included in 
computing the resource profits of the corporation 
for the year), 


exceeds 


(11) the total of amounts deducted in computing the 
income of the corporation for the year under sec- 
tion 64 of the Act, as that section applies with re- 
spect to dispositions occurring before November 
13, 1981 and to dispositions occurring after No- 
vember 12, 1981 pursuant to the terms in existence 
on that date of an offer or agreement in writing 
made or entered into on or before that date, except 
those amounts that may reasonably be regarded as 
having been deducted in computing the resource 
profits of the corporation for the year, 


exceeds the total of 


(c) the total of amounts deducted in computing the in- 
come of the corporation for the year under section 65 
of the Act (other than amounts that may reasonably be 
regarded as having been deducted in computing the re- 
source profits of the corporation for the year), and 
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(d) the specified percentage for the year of the amount, 
if any, by which 


(1) the corporation’s resource profits for the year 
exceeds the total of 


(11) the corporation’s Canadian resource profits for 
the year, and 


(111) the earned depletion base (within the meaning 
assigned by subsection 1205(1)) of the corporation 
at the beginning of its immediately following taxa- 
tion year. 


History: Subsec. 5203(3) substituted by P.C. 1994-230, subsec. 7(4), 
February 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable 
to’ 1990 et seq. 


(3.1) [“Net resource adjustment”] — In subsection 
(1), the net resource adjustment of a corporation for a tax- 
ation year is the amount determined by the formula 


A—B 
where 


A_ is the amount of Canadian resource profits of the cor- 
poration for the year, and 


B is the amount that would be the Canadian resource 
profits of the corporation for the year if 


(a) subsections 1204(1) and (1.1) provided for the 
computation of negative amounts where the 
amounts subtracted in computing gross resource 
profits (as defined by subsection. 1204(1)) and re- 
source profits exceed the amounts added in com- 
puting those amounts, and 


(b) paragraph 1206(3)(a) applied so that a negative 
amount of resource profits of a partnership for a 
fiscal period that ended in the year were, to the ex- 
tent of the corporation’s share thereof, deducted in 
computing the corporation’s resource profits for 
the year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 5203(3.1) added by P.C. 1999-629, subsec. 11(3), April 
15, 1999, Canada Gazette, Part Il, April 28, 1999, applicable to taxation 
years that begin after December 20, 1991. 


(4) (“Refund interest’’] — For the purpose of subsec- 
tion 5203(1), “refund interest” means an amount that is 
received, or that becomes receivable, after March 6, 1996 


(a) from an authority (¢ncluding a government or mu- 
nicipality) situated in Canada as a consequence of the 
overpayment of a tax that was not deductible under the 
Act in computing any taxpayer’s income and that was 
imposed by an Act of Canada or a province or a bylaw 
of a municipality; 


(b) from a person described in subparagraph 
18(1)(m)(a), (1i) or (iii) of the Act as a consequence of 
the overpayment of an amount that, because of para- 
graph 18(1)(m) of the Act, was not deductible under 
the Act in computing any taxpayer’s income; or 


(c) from a person. described in subparagraph 
18(1)(m)(i), (ii) or (iii) of the Act as a consequence of 
the receipt of an amount that was in excess of the 
amount to which the person was entitled and in respect 
of an amount that was required to be included in com- 
puting any taxpayer’s income because of paragraph 
12(1)(o) of the Act. 


Reg. 
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sirens Amendment [effective pee aus 
sf) iol 6 Reg. 5203(4) | st 


(4) ») ("Refund interest”] — For the purpose of subsec- 
tion (1), “refund interest” means an amount that is re- 
ceived, or that becomes receivable, after March 6, 1996 
from an authority (including a government or munici- 
pality) situated in Canada as a consequence of the over- 
payment of a tax that was not deductible under the Act 
in computing any taxpayer’s income and that was im- 

posed by an Act of Canada or a pathntice ora iene ofa 
muUnCIpaly 2 i, 

Application: The June 9, 2003 Sint Seo tities nai ecoisesy) 

subsec. 9(3), will amend subsec. 5203(4) to read as above, applicable to 
taxation years ha begin after 2006, 

Technical Notes: See under «Ree 5203(1"adusted bias 
income”(d) above. _ 


History: Subsec. 5203(4) added by P.C. 1996-1488, subsec. 7(2), Sep- 
tember 24, 1996, Canada Gazette, Part Il, October 16, 1996, applicable to 
taxation years that end after March 6, 1996. 


Definitions [Reg. 5203]: “active business” —ITA 248(1); “adjusted 
business income” — Reg. 5202, 5203(1); “amount” — ITA 248(1); “Can- 
ada” A 255, Interpretation Act 35(1); “Canadian development ex- 
pense” —ITA 66.2(5), 248(1); “Canadian exploration and development 
expenses” — ITA 66(15), 248(1); “Canadian exploration expense” — ITA 
66.1(6), 248(1); “Canadian resource profits’ — Reg. 5202; “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “cost.of capital”, “cost of 
labour” — Reg. 5202, 5203(1), 5204; “disposition” —ITA 248(1); “for- 
eign exploration and development expenses” —ITA 66(15), 248(1); 
“gross cost” — Reg. 5202, 5204; “net resource adjustment” — Reg. 
5203(3.1); “net resource income — Reg. 5203(3); “person”, “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “refund interest” — 
Reg. 5203(4); “related” — ITA 251(2)-(6); “rental cost” — Reg. 5202; 
“resource, activities — Reg. 5203(2);, “resource. profits’ — Reg. 5202; 
“salaries.and wages” — ITA 248(1), Reg. 5202; “specified percentage” — 
Reg. 5202; “taxation year” — ITA 249; “taxpayer” —ITA 248(1); “‘writ- 
ing’ — Interpretation Act 35(1). 


5204. Partnerships — Where a corporation is a mem- 
ber of a partnership at any time in a taxation year of the 
corporation, the following rules apply: 


‘cost of capital” of the corporation for the year means an 
amount equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of 
which is the gross cost to the corporation of a property 
referred to in paragraph 1100(1)(e), (f), (g) or (h), par- 
agraph 1102(1)(d) or (g) or Schedule II that 


(1) was owned by the corporation at the end of the 
year, and 


(ii) was used by the corporation at any time during 
the year, 


(b) the aggregate of all amounts each of which is the 
rental cost incurred by the corporation during the year 
for the use of any property a portion of the gross cost 
of which would be included by virtue of paragraph (a) 
if the property were owned by the corporation at the 
end of the year, and 


(c) that proportion of the aggregate of the amounts that 
would be determined under paragraphs (a) and (b) in 
respect of the partnership for its fiscal period coincid- 
ing with or ending in the taxation year of the corpora- 
tion if the references in those paragraphs to “the cor- 
poration” were read as references to “the partnership” 
and the references in those paragraphs to “the year” 
were read as references to “the fiscal period of the 
partnership coinciding with or ending in the year”, that 
(i) the corporation’s share of the income or loss ‘of 
the partnership for that fiscal period 
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is of 
(11) the income or loss of the partnership for that 
fiscal period, as the case may be, 


but for the purposes of this definition, the gross cost of a 
property or rental cost for the use of any property does 
not include that portion of those costs that reflects the ex- 
tent to which the property was used by the corporation 
during the year or by the partnership. during its fiscal pe- 
riod coinciding with or ending in the year 


(d) in an active business carried on outside Canada, 


(e) to earn Canadian investment income or foreign in- 
vestment income as defined in subsection 129(4) of 
the Act on the assumption that subsection 129(4) of 
the Act applied to a partnership as well as to a 
corporation, 


(f) in activities engaged in for the purpose of earning 
Canadian resource profits of the corporation or the 
partnership, as the case may be, or 


(g) in activities referred to in subparagraph 
66(15)(b)G), (i) or (v) [66(15)“Canadian exploration 
and development expenses’(a), (b) or (e)], subpara- 
graph 66(15)(e)G) or (11) [66(15)“foreign exploration 
and development expenses”(a) or (b)], subparagraph 
66.1(6)(a)(i), (11), (ii) or (v) [66.1(6)“Canadian explo- 
ration expense’(a), (c), (f) or G)] or subparagraph 
66.2(5)(a)(G), (ii) or (v) [66.2(5)“Canadian develop- 
ment expense’’(a), (c) or (g)] of the Act; 

History: Para. (f) of “cost of capital” substituted by P.C. 1994-230, sub- 


sec. 8(1), February 10, 1994, Canada Gazette, Part Il, February 23, 1994, 
applicable to 1990 et seq. 


Para. (g) of the definition “cost of capital” substituted by P.C. 1978-1315, 
s. 14, April 20, 1978, Canada Gazette, Part Il, May 10, 1978, effective on 
and after May 7, 1974. 


“cost of labour” of the corporation for the year means an 
amount equal to the aggregate of 


(a) the salaries and wages paid or payable during the 
year to all employees of the corporation for services 
performed during the year, 


(b) all other amounts each of which is an amount paid 
or payable during the year for the performance during 
the year, by any person other than an employee of the 
corporation, of functions relating to 


(i) the management or administration of. the 
corporation, 


(ii) scientific research as defined in section 2900, 
or 


(11) a service or function that would normally be 
performed by an employee of the corporation, and 


(c) that proportion of the aggregate of the amounts that 
would be determined under paragraphs (a) and (b) in 
respect of the partnership for its fiscal period coincid- 
ing with or ending in the taxation year of the corpora- 
tion if the references in those paragraphs to the “cor- 
poration” were read as references to “the partnership” 
and the references: in those paragraphs to “the year” 
were read as references to “the fiscal period of the 
partnership coinciding with or ending in the year’, that 


(1) the corporation’s share of the income or loss of 
the partnership for that fiscal period 


is of 
(ii) the income or loss of the partnership for that 
fiscal period, as the case may be, 


but for the purposes of this definition, the salaries and 
wages referred to in paragraph (a) or other amounts re- 
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ferred to in paragraph (b), of the corporation or the part- 
nership, as the case may be, do not include that portion of 
those amounts that 


(d) was included in the gross cost to the corporation or 
partnership of a property (other than a property that 
was manufactured by the corporation or partnership 
and leased during the year by the corporation or the 
partnership to another person) that was included in 
computing the cost of capital of the corporation for the 
year, 


(e) was related to an active business carried on outside 
Canada by the corporation or the partnership, 


(f) was related to the activities engaged in for the pur- 

pose of earning Canadian resource profits of the cor- 

poration or the partnership, as the case may be, or 
History: Para. (f) of “cost of labour” substituted by P.C. 1994-230, sub- 


sec. 8(2), February 10, 1994, Canada Gazette, Part Il, February 23, 1994, 
applicable to 1990 et seq. 


(g) was included in the Canadian exploration and de- 
velopment expenses, foreign exploration and develop- 
ment expenses, Canadian exploration expense or Ca- 
nadian development expense, within the meanings 
assigned by paragraphs 66(15)(b) and (e) [66(15)“Ca- 
nadian exploration and development expenses” and 
“foreign exploration and: development expenses” ], 
66.1(6)(a) [66.1(6)“Canadian exploration expense’’] 
and 66.2(5)(a) [66.2(5)“Canadian development ex- 
pense”’] of the Act respectively, of the corporation; 


“cost of manufacturing and processing capital’? of the — 
corporation for the year means 100/85 of that portion of 
the cost of capital of the corporation for that year that re- 
flects the extent to which each property included in the 
calculation thereof was used. directly in qualified 
activities 

(a) of the corporation during the year, or 


(b) of the partnership during its fiscal period coincid- 
ing with or ending in the year, as the case may be, 


but the amount so calculated shall not exceed the cost of 
capital of the corporation for the year; 


‘“‘cost of manufacturing and processing labour’ of the 
corporation for the year means 100/75 of that portion of 
the cost of labour of the corporation for that year that re- 
flects the extent to which 


(a) the salaries and wages included in the calculation 
thereof were paid or payable to persons for the portion 
of their time that they were directly engaged in quali- 
fied activities 


(1) of the corporation during the year, or 


(11) of the partnership during its fiscal period coin- 
ciding with or ending in the year, and 


(b) the other amounts included in the calculation 
thereof were paid or payable to persons for the per- 
formance of functions that would be directly related to 
qualified activities 


(1) of the corporation during the year, or 


(11) of the partnership during its fiscal period coin- 
ciding with or ending in the year, 
if those persons were employees of the corporation or 
the partnership, as the case may be, 


but the amount so calculated shall not exceed the cost of 
labour of the corporation for the year; 
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“gross cost” of a property at any time means 


(a) in respect of a property that has become available 
for use by the partnership for the purposes of subsec- 
tion 13(26) of the Act, the capital cost to the partner- 
ship of the property computed without reference to 
subsections 13(7.1), (7.4) and (10) and sections 21 and 
80 of the Act, and 


(b) in respect of any other property of the partnership, 

nil 
and, for the purposes of paragraph (a), where the partner- 
ship acquired the property from a person who was a ma- 
jority interest partner of the partnership (within the mean- 
ing assigned by subsection 97(3.1) of the Act) 
immediately after the property was acquired, the capital 
cost to the partnership of the property shall be computed 
as if the property had been acquired at a capital cost equal 
to the gross cost to the person of the property, except that 
where the property was partnership property on Decem- 
ber 31, 1971, its gross cost shall be its capital cost to the 
partnership as determined under subsection 20(3) or (5) of 
the Income Tax Application Rules. 


History: “Gross cost” amended by.P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


“Gross cost” substituted by P.C. 1994-139, s. 13, January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to 1985 et seg., except 
that 


(a) where the taxpayer so elects by notifying the Minister of National 
Revenue in writing on or before the day on or before which the tax- 
payer is, or would be if a tax under Part I of the Jncome Tax Act were 
payable by the taxpayer, required by s. 150 to file a return of income 
for the taxpayer’s first taxation year ending after February 9, 1994, it 
shall be read as follows for taxation years ending before February 9, 
1994: 


“gross cost” of a property at any time means in respect of a 
property of the partnership, the capital cost to the partnership of 
the property computed without reference to subsections 13(7.1), 
(7.4) and (10) and sections 21 and 80 of the Act, and, where the 
partnership acquired the property from a person who was a ma- 
jority interest partner of the partnership (within the meaning as- 
signed by subsection 97(3.1) of the Act) immediately after the 
property was acquired, the capital cost to the partnership of the 
property shall be computed as if the property had been acquired 
at a capital cost equal to the gross cost to the person of the pro- 
perty, except that where the property was partnership property 
on December 31, 1971 its gross cost shall be its capital cost to 
the partnership as determined under subsection 20(3) or (5) of 
the Income Tax Application Rules,1971. 


(b) for taxation years ending before January 16, 1987 where the tax- 
payer has not elected under para. (a), it shall be read as follows: 


“gross cost” of a property means the capital cost of the pro- 
perty computed without reference to subsections 13(7.1), (7.4) 
and (10) and sections 21 and 80 of the Act, except that where a 
property was partnership property on December 31, 1971, its 
gross cost shall be its capital cost to the partnership as deter- 
mined under subsection 20(3) or (5) of the Income Tax Applica- 
tion Rules, 1971; 


(c) for taxation years ending after January 15, 1987 and before Febru- 
ary 9, 1994, where the taxpayer has not elected under para. (a), it shall 
be read as follows: 


“gross cost” of a property means the capital cost of the pro- 
perty computed without reference to subsections 13(7.1), (7.4) 
and (10), sections 21 and 80 and paragraph 111(4)(e) of the 
Act, except that where a property was partnership property on 
December 31, 1971, its gross cost shall be its capital cost to the 
partnership as determined under subsection 20(3) or (5) of the 
Income Tax Application Rules, 1971. 


Definitions [Reg. 5204]: “active business”, “amount” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “Canadian development 
expense” — ITA 66.2(5), 248(1); “Canadian exploration and development 
expenses” — ITA 66(15), 248(1); “Canadian exploration expense” — ITA 
66.1(6), 248(1); “Canadian resource profits” — Reg. 5202; “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of 


Reg. 
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labour” — Reg. 5202, 5203(1), 5204; “employee” — ITA. 248(1); “fiscal 
period” — ITA 249.1; “foreign exploration and development expenses” — 
ITA 66(15), 248(1); “gross cost” — Reg. 5202, 5204; “majority interest 
partner” —ITA 248(1); “person”, “property” —ITA 248(1); “qualified 
activities” — Reg. 5202; “related” —ITA 251(2)-(6); “rental cost” — 
Reg. 5202; “salaries and wages” —ITA 248(1), Reg. 5202; “share” — 
ITA 248(1); “taxation year” — ITA 249. 


PART LIIi — INSTALMENT BASE 


History: Part LILI (ss. 5300, 5301) substituted by P.C. 1981-2931, s. 1, 
October 22, 1981, Canada Gazette, Part Il, November 11, 1981, applica- 
ble by s. 2 as follows: 


(1) Para. 5300(1)(d) applicable to 1980 et seq. 


(2) Subsecs. 5301(1)-(5) effective in respect of instalments of tax re- 
quired to be paid for taxation years commencing after October 28, 
1980. 


(3) Subsecs. 5301(6)-(9) effective in respect of taxation years com- 
mencing after February 26, 1981 in respect of instalments of tax re- 
quired to be paid after the particular time referred to in those subsec- 
tions where such particular time was after November 11, 1981. 


Part LIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, 
July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


5300. [Individuals] — For the purposes of subsections 
155(2), 156(3) and 161(9) of the Act, the instalment base 
of an individual for a taxation year is the amount by 
which 


(a) the individual’s tax payable under Part I of the Act 
for the year, determined before taking into considera- 
tion the specified future tax consequences for the year 


exceeds 


(b) the amount deemed by subsection 120(2) of the 
Act to have been paid on account of the individual’s 
tax under Part I of the Act for the year, determined 
before taking into consideration the specified future 
tax consequences for the year. 
Related Provisions: ITA 248(1) — Definition of “specified future tax 
consequence”. 
History: S. 5300 substituted for subsecs. 5300(1), (2) by P.C. 1999-196, 
s. |, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applica- 
ble for the purpose of computing instalments of tax payable for 1997 et 
seq. 
Subsec. 5300(2) substituted by P.C. 1986-2590, s. 15, November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986. 


Para. 5300(1)(a) substituted by P.C. 1985-2277, s. 15, July 24, 1985, Can- 
ada Gazette, Part Il, August 7, 1985, applicable with respect to amounts 
deducted under ss. 127.2 and 127.3 of the Act in respect of shares, debt 
obligations and rights acquired after February 15, 1984, other than shares, 
debt obligations or rights acquired before March 1, 1984 where arrange- 
ments, evidenced in writing, for the issue of the shares or debt obligations 
or granting of the rights were substantially advanced before February 16, 
1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to 
(vii) of the Act for subsequent taxation years ending after August 7, 1985. 
Definitions [Reg. 5300]: “amount”, “individual”, “prescribed”, “speci- 
fied future tax consequence” — ITA 248(1); “taxation year” — ITA 249. 


5301. Corporations under Part | of the Act — (1) 
Subject to subsections 5301 (6) and (8), for the purposes 
of subsections 157(4) and 161(9) of the Act, the first in- 
stalment base of a corporation for a particular taxation 
year means the product obtained when the aggregate of 


(a) the tax payable under Part I of the Act by the cor- 
poration for its taxation year preceding the particular 
year, and 

(b) the total of the taxes payable by the corporation 
under Parts 1.3, VI and VI.1 of the Act for its taxation 
year preceding the particular year 
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Proposed Amendment — Reg. 5301(1)(b) © 


(b) the total of the taxes payable by the corporation . 
under Parts 1.3, VI, VJ.1 and XIII.1 of the Act for it its 
taxation year preceding the particular year 


Application: The February 13, 2003 draft regulations (foreign bank 


branches), subsec. 9(1), (pre-published in the Canada Gazette, Part I, — 
February 15, 2003), will amend = aM aoe to io as above, appr 
cable to 2001 et seq. ak : 


Regulatory Impact Analysis Stateaeuk hp sieceiae i. 


Section 157 of the Act requires taxpayers to make regular in- 


stalment payment of taxes. The amount of the instalment is de- 


termined by reference to an “instalment base”, which in broad 


are amended to include the Part XIU L tax in te om) 
of an instalment base. — _ 


is multiplied by the ratio that 365 is of the number of days 
in that preceding year. 

Related Provisions: Reg. 5301(10) — Tax payable under Part I. 
History: Para. 5301(1)(a) amended by P.C. 1999-196, subsec. 2(1), Feb- 
ruary 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to 
1996 et seq. 

Paras. 5301(1)(a) and (b) substituted by P.C. 1994-556, subsec. 1(1), April 
14, 1994, Canada Gazette, Part Il, May 4, 1994, applicable in computing 
the “first instalment base” and “‘second instalment base”, within the mean- 
ings assigned by Part LIII, for taxation years ending after June 1989, ex- 
cept that in its application to any of those taxation years ending before 
1992, the reference to “Parts I.3, VI and VI.1” in para. 5301(1)(b) shall be 
read as a reference to “Part VI.1”. 


Subsec. 5301(1) substituted by P.C. 1989-1565, subsec. 3(1), August 14, 
1989, Canada Gazette, Part II, August 30, 1989, applicable in respect of 
1988 et seq. 


Subsec. 5301(1) substituted by P.C. 1988-390, subsec. 27(1), March 3, 
1988, Canada Gazette, Part II, March 16, 1988, applicable to 1985 ef seq. 


Subsec. 5301(1) substituted by P.C. 1985-2277, subsec. 16(1), July 24, 
1985, Canada Gazette, Part Il, August 7, 1985, applicable with respect to 
amounts deducted under ss. 127.2 and 127.3 of the Act in respect of 
shares, debt obligations and rights acquired after February 15, 1984, other 
than shares, debt obligations or rights acquired before March 1, 1984 
where arrangements, evidenced in writing, for the issue of the shares or 
debt obligations or granting of the rights were substantially advanced 
before February 16, 1984; and with respect to amounts referred to in sub- 
paras. 161(7)(a)(@) to (v1) of the Act for subsequent taxation years ending 
after August 7, 1985. 


Subsec. 5301(1) substituted by P.C. 1984-3789, subsec. 14(1), November 
29, 1984, Canada Gazette, Part II, December 12, 1984, applicable to 1982 
et seq. 


(2) Subject to subsections (6) and (8), for the. purposes of 
subsections 157(4) and 161(9) of the Act, the “‘second in- 
stalment base” of a corporation for a particular taxation 
year means the amount of the first instalment base of the 
corporation for the taxation year immediately preceding 
the particular year. 


(3) For the purposes of subsection (1), where the number 
of days in the taxation year of a corporation immediately 
preceding the particular taxation year referred to therein is 
less than 183, the amount determined for the corporation 
under that subsection shall be the greater of 


(a) the amount otherwise determined for it under sub- 
section (1); and 


(b) the amount that would be determined for it under 
subsection (1) if the reference in that subsection to “‘its 


terms reflects the amount of the eye. s crea ee 
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taxation year preceding the particular year” were read 
as a reference to “its last taxation year, preceding the 
particular year, in which the number of days exceeds 
1320. 

History: Para. 5301(3)(b) amended by P.C. 1999-196, subsec. 2(2), Feb- 


ruary 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to tax- 
ation years ending after June 30, 1989. 


(4) Notwithstanding subsections (1) and (2), for the pur- 
poses of subsections 157(4) and 161(9) of the Act, 


(a) where a particular taxation year of a new corpora- 
tion that was formed as a result of an amalgamation 
(within the meaning assigned by section 87 of the Act) 
is its first taxation year, 


(i) its “first instalment base” for the particular year 

means the total of all amounts each of which is 

equal to the product obtained when the total of 
(A) the tax payable under Part I of the Act, and 


(B) the total of the taxes payable under Parts 
1.3, VI and VI.1 of the Act 


by a predecessor corporation (as defined in section 
87 of the Act) for its last taxation year is multiplied 
by the ratio that 365 is of the number of days in 
that year, and 


(1i) its “second instalment base” for the particular 
year means the aggregate of all amounts each of 
which is an amount equal to the amount of the first 
instalment base of a predecessor corporation for its 
last taxation year; and 


(b) where a particular taxation year of a new corpora- 
tion referred to in paragraph (a) is its second taxation 
year, 


(1) its “first instalment base” for the particular year 
means 


(A) where the number of days in its first taxa- 
tion year is greater than 182, the amount that 
would, but for this subsection, be determined 
under subsection (1) for the year, and 


(B) in any other case, the greater of the amount 
that would, but for this subsection, be deter- 
mined under subsection (1) for the year and its 
first instalment base for its first taxation year, 
and 


(11) its “second instalment base” for the particular 
year means the amount of the first instalment base 
of the new corporation for its first taxation year. 


History: Cl. 5301(4)(a)(i)(A) amended by P.C. 1999-196, subsec. 2(3), 
February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to 
1996 et seq. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1994-556, subsec. 1(2), April 
14, 1994, Canada Gazette, Part Il, May 4, 1994, applicable in computing 
the “first instalment base” and “second instalment base”, within the mean- 
ings assigned by Part LIII, for taxation years ending after June 1989, ex- 
cept that in its application to any of those taxation years ending before 
1992, the reference to “Parts [.3, VI and VI.1” in cl. 5301(4)(a)(i)(B) shall 
be read as a reference to “Part VI.1”. 
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Subpara. 5301(4)(a)(i) substituted by P.C. 1989-1565, subsec. 3(2), Au- 
gust 14, 1989, Canada Gazette, Part Il, August 30, 1989, applicable in 
respect of 1988 ef seq. 

Subpara. 5301(4)(a)(1) substituted by P.C. 1988-390, subsec. 27(3), March 
3, 1988, Canada Gazette, Part Il, March 16, 1988, applicable to 1985 et 
seq. 

Subpara. 5301(4)(a)(i) substituted by P.C. 1985-2277, subsec. 16(2), July 
24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable with respect 
to amounts deducted under ss. 127.2 and 127.3 of the Act in respect of 
shares, debt obligations and rights acquired after February 15, 1984, other 
than shares, debt obligations or rights acquired before March 1, 1984 
where arrangements, evidenced in writing, for the issue of the shares or 
debt obligations or granting of the rights were substantially advanced 
before February 16, 1984; and with respect to amounts referred to in sub- 
paras. 161(7)(a)(i) to (vii) of the Act for subsequent taxation years ending 
after August 7, 1985. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1984-3789, subsec. 14(2), No- 
vember 29, 1984, Canada Gazette, Part Il, December 12, 1984, applicable 
to 1982 et seq. 


(5) For the purposes of subsection (4), where the number 
of days in the last taxation year of a predecessor corpora- 
tion is less than 183, the amount determined under sub- 
paragraph (4)(a)(i) in respect of the predecessor corpora- 
tion shall be the greater of 


(a) the amount otherwise determined under subpara- 
graph (4)(a)(i) in respect of the predecessor corpora- 
tion; and 


(b) the amount of the first instalment base of the pred- 
ecessor corporation for its last taxation year. 


(6) Subject to subsection (7), where a subsidiary within 
the meaning of subsection 88(1) of the Act is winding up, 
and, at a particular time in the course of the winding up, 
all or substantially all of the property of the subsidiary has 
been distributed to a parent within the meaning of subsec- 
tion 88(1) of the Act, the following rules apply: 


(a) there shall be added to the amount of the parent’s 
first instalment base for its taxation year that includes 
the particular time the amount of the subsidiary’s first 
instalment base for its taxation year that includes the 
particular time; 


(b) there shall be added to the amount of the parent’s 
second instalment base for its taxation year that in- 
cludes the particular time the amount of the subsidi- 
ary’s second instalment base for its taxation year that 
includes the particular time; 


(c) there shall be added to the amount of the parent’s 
first instalment base for its taxation year immediately 
following its taxation year referred to in paragraph (a) 
the amount that is the proportion of the subsidiary’s 
first instalment base for its taxation year referred to in 
paragraph (a) that 
(i) the number of complete months that ended at or 
before the particular time in the taxation year of the 
parent that includes the particular time 
is of 
(1) 12; and 
(d) there shall be added to the amount of the parent's 
second instalment base for. its taxation year immedi- 
ately following its taxation year referred to in para- 
graph (a) the amount of the subsidiary’s first instal- 
ment base for its taxation year that includes the 
particular time. 


(7) The amount of an instalment of tax for the taxation 
year referred to in paragraphs (6)(a) and (b) that a parent 
is deemed under subsection 161(4.1) of the Act to have 
been liable to pay before the particular time referred to in 


Reg. 
S. 5301(8)(d) 


subsection (6) shall be determined as if subsection (6) 
were not applicable in respect of a distribution of property 
described in that subsection occurring after the day on or 
before which the instalment was required to be paid. 


(8) Subject to subsection (9), where at a particular time a 
corporation (in this subsection referred to as the “‘trans- 
feror”) has disposed of all or substantially all of its pro- 
perty to another corporation with which it was not dealing 
at arm’s length (in this subsection and subsection (9) re- 
ferred to as the “transferee’) and subsection 85(1) or (2) 
of the Act applied in respect of the disposition of any of 
the property, the following rules apply: 


Proposed Amendment — Reg. 5301(8) 
opening words 


(8) Subject. to ‘subsection (9), if at a particular time a 
corporation (in this subsection referred as the “trans- 
feror’’) has disposed of all or substantially all of its pro- 
perty to another corporation with which it was not deal- 
ing at arm’s length (in this subsection and subsection (9) - 
referred to as the “transferee”) and subsection 85(1) or 
(2) or 142.73) of the Act applied in respect of the dis- 
position: of any of the DEODEAY the following rules 
apply: 

Application: The ines 13, 2003 draft eculaices Geccian bank 
branches), subsec. 9(3), (pre-published in the Canada Gazette, Part I, 


February 15, 2003), will amend the opening words of subsec. 5301(8) to 
read as above, applicable after June 27, 1999, 


Regulatory Impact ‘Analysis Statement: Subsection 
5301(8) describes the additional rules applicable in the compu- 
tation of an instalment base when a property is disposed of in a 
transaction governed by subsection 85(1) or (2) of the Act. 
Subsection 142.7(3) of the Act allows a Canadian affiliate of 
an authorized foreign bank to dispose of its property in the 
manner similar to an election under subsection 85(1) of the 
Act. Subsection 5301(8) is amended to include the property 
disposed of by virtue of an election under sabres 142.7(3) 
of the Act. 


(a) there shall be added to the amount of the trans- 
feree’s first instalment base for its taxation year that 
includes the particular time the amount of the trans- 
feror’s first instalment base for its taxation year that 
includes the particular time; 


(b) there shall be added to the amount of the trans- 
feree’s second instalment base for its taxation year that 
includes the particular time the amount of the trans- 
feror’s second instalment base for its taxation year that 
includes the particular time; 


(c) there shall be added to the amount of the trans- 
feree’s first instalment base for its taxation year imme- 
diately following its taxation year referred to in para- 
graph (a) the amount that is the proportion of the 
transferor’s first instalment base for its taxation year 
referred to in paragraph (a) that 


(1) the number of complete months that ended at or 
before the particular time in the taxation year of the 
transferee that includes the particular time 


is of 

(ii) 12; and 
(d) there shall be added to the amount of the trans- 
feree’s second instalment base for its taxation year im- 
mediately following its taxation year referred to in 
paragraph (a) the amount of the transferor’s first in- 


stalment base for its taxation year that includes the 
particular time. 
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(9) The amount of an instalment of tax for the taxation 
year referred to in paragraphs (8)(a) and (b) that a trans- 
feree is deemed under subsection 161(4.1) of the Act to 
have been liable to pay before the particular time referred 
to in subsection (8) shall be determined as if subsection 
(8) were not applicable in respect of a disposition of pro- 
perty described in that subsection occurring after the day 
on or before which the instalment was required to be paid. 


(10) For the purpose of this section, tax payable under 
Part I, 1.3 or VI of the Act by a corporation for a taxation 
year means the corporation’s tax payable for the year 
under the relevant: Part, determined before taking into 
consideration the specified future tax consequences for 
the year. 


Proposed Amendment — Reg. 5301 (i 0) 


(10) For the purpose of this section, tax payable inde: 
Part I, 1.3, VI or XIIL.1 of the Act by a corporation for a 
taxation year means the corporation’s tax payable for 
the year under the relevant Part, determined before tak- 
ing into consideration the specified future tax conse- 
quences for the year. . 


Application: The February 13, 2003 draft veavinican dca bank 
branches), subsec. 9(4), (pre-published in the Canada Gazette, Part I, 
February 15, 2003), will amend subsec. 5301(10) to read as —— 2. 
plicable to 2001 et seg. 


Regulatory Impact Anaiecis Statement: See ae Reb. 
5301(1)(b) above. 


Related Provisions: ITA 248(1) — Definition of “specified future tax 
consequence”. 


History: Subsec. 5301(10) amended by P.C. 1999-196, subsec. 2(4), Feb- 
ruary 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to 
1996 et seq. 


Subsec. 5301(10) added by P.C. 1994-556, subsec. 1(3), April 14, 1994, 
Canada Gazette, Part Il, May 4, 1994, applicable in computing the “first 
instalment base” and “second instalment base”, within the meanings as- 
signed by Part LIM, for taxation years ending after June 1989 except that, 
in making such computations in respect of such taxation years commenc- 
ing before March 1992, subsec. 5301(10) shall be read as follows: 


(10) For the purposes of this section, “tax payable under Part I of 
the Act” by a corporation for a taxation year means the amount, if 
any, by which the tax payable under Part I of the Act by the corpo- 
ration for the year, computed without reference to sections 123.1, 
127.2 and 127.3 of the Act (and, where the year commenced before 
July 1, 1989, without reference to section 125.3 of the Act) and 
before taking into consideration any amount referred to in any of 
subparagraphs 161(7)(a)(ii) to (vii) of the Act that is excluded or 
deducted, as the case may be, for the year, exceeds 


a) where the year commenced before July 1, 1989, the lesser of 
(1) where the year ended 


(A) before July 1, 1989, the amount that would be the 
corporation’s tax payable under Part 1.3 of the Act for 
the year if that Part (as it read in its application to the 
corporation’s first taxation year commencing after June 
30, 1989) applied in respect of the year and its capital 
deduction under that Part for the year were its capital 
deduction under that Part for its first taxation year end- 
ing after June 30, 1989, or 


(B) after June 30, 1989, the product obtained when the 
corporation’s tax payable under Part I.3 of the Act for 
the year is multiplied by the ratio that the number of 
days in the year is of the number of days in the year 
after June 30, 1989, and 


(ii) the amount that would be the corporation’s Canadian 
surtax payable for the year, as defined in subsection 
125.3(4) of the Act if that subsection and any regulations 
made under that subsection (as they read in their applica- 
tion to the corporation’s first taxation year commencing af- 
ter June 30, 1989) were applicable to the year; 


(b) where the year commenced before February 21, 1990 and 
the corporation is a corporation described in paragraph (d) or 
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(e) of the definition “financial institution” in subsection 190(1) 
of the Act (or that would be so described if those paragraphs 
applied with respect to the year), 


(i) where the year ended before February 21, 1990, the 
amount that would be the corporation’s tax payable under 
Part VI of the Act for the year if that Part (as it read in its 
application to the corporation’s first taxation year com- 
mencing after February 20, 1990) applied in respect of the 
year and its capital deduction under that Part for the year 
were its capital deduction under that Part for its first taxa- 
tion year ending after February 20, 1990, and 


(ii) where the year ended after February 20, 1990, the 
amount, if any, by which 


(A) the product obtained when the corporation’s tax 
payable under Part VI of the Act for the year is multi- 
plied by the ratio that the number of days in the year is 
to the number of days in the year after February 20, 
1990 


exceeds 


(B) the amount deducted under subsection 125.2(1) of 
the Act in computing the corporation’s tax payable 
under Part I of the Act for the year in respect of its tax 
payable under Part VI of the Act for the year; and 


(c) in any other case, nil. 


In making those computations in respect of any of those taxation years 
ending before 1991, the reference in subsec. 5301(10) to “subparagraphs 
161(7)(a)@i) to (x)” shall be read as a reference to “subparagraphs 
161(7)(a)(ii) to (vii)”; and in making those computations in respect of any 
of those taxation years ending in 1991, the reference in subsec. 5301(10) 
to “subparagraphs 161(7)(a)(ii) to (x)” shall be read as a reference to “sub- 
paragraphs 161(7)(a)(ii) to (vii) and (x)”. 

Definitions [Reg. 5301]: “amount” —ITA 248(1); “arm’s length” — 
ITA 251(1); “corperation” — ITA 248(1), Interpretation Act 35(1); “dis- 
posed” — ITA 248(1)“disposition™; “disposition” — ITA 248(1); “first in- 
stalment base”°—Reg. 5301(4)(a)(@); “month”— Interpretation Act 
35(1): “property” —ITA 248(1); “second instalment base” — Reg. 
5301(4)(a)(ii): “specified future tax consequence” — ITA 248(1); “taxa- 
tion year” —ITA 249. 


PART LIV — DEBTOR’S GAINS ON 
SETTLEMENT OF DEBTS 
Proposed Repeal — Part LIV — 

Technical Notes to ITA 80-80.04, 1994 tax amendment 


bill (Bill C-70), February 16, 1995: The new rules for debt 


forgiveness are entirely contained in the Act [in subsecs. 80(5) 
and (6) — ed.]. Asa consequence, Part LIV of the Regulations is 


no longer relevant, except in the cases where Brandiaibenas {for- 
| mer s. SU. ed.] applies. 


History: Part LIV was consolidated by the Consolidated Regulations of 


| Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 


1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


5400. (1) Subject to section 5401, the excess referred to in 
paragraph 80(1)(b) of the Act, after deducting the portion 
thereof required to be applied as provided in paragraph 
80(1)(a) of the Act, shall be applied at the time the debt or 
obligation is settled or extinguished, in the following or- 
der to reduce to the maximum extent possible 


(a) the capital cost of depreciable property of a pre- 
scribed class or prescribed classes, as the case may be; 


(b) the capital cost of depreciable property other than 
depreciable property of a prescribed class; 


(c) the adjusted cost base at that time of capital pro- 
perty, other than depreciable property and personal- 
use property; 

(d) the adjusted cost base at that time of capital pro- 
perty that is listed personal property; and 
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(e) the adjusted cost base at that time of capital pro- 
perty that is personal-use property, other than listed 
personal property. 

History: All that portion of subsec. 5400(1) preceding para. (a) substi- 


tuted by P.C. 1984-3789, s. 15, November 29, 1984, Canada Gazette, Part 
II, December 12, 1984, effective commencing November 13, 1981. 


(2) Where an amount is to be applied pursuant to subsec- 
tion (1), the taxpayer may choose any particular property 
to make the reduction in the order specified therein. 
Definitions [Reg. 5400]: “adjusted cost base’ —ITA 54, 248(1); 
“amount” — ITA 248(1); “capital property” — ITA 54, 248(1); “deprecia- 
ble property” —ITA 13(21), 248(1); “listed personal property”, ‘‘per- 
sonal-use property” —ITA 54, 248(1); “prescribed”, “property”, “‘tax- 
payer” — ITA 248(1). 


5401. (1) For the purposes of paragraph 5400(1)(a), the 
amount to be applied to reduce the capital cost of a pro- 
perty shall not exceed the lesser of 


(a) the amount by which 
(i) the capital cost of the property 
exceeds 


(ii) all amounts that would have been allowed to 
the taxpayer in respect of the property, if it had 
been the only property that was included in a pre- 
scribed class, at the rate that was allowed to him in 
respect of property of the class in which it was in- 
cluded under regulations made under paragraph 
20(1)(a) of the Act for the taxation years prior to 
the year in which the debt or obligation was settled 
or extinguished; and 


(b) the amount by which 


(i) the undepreciated capital cost of the class at the 
time the debt or obligation was settled or 
extinguished 


exceeds 


(11) the amount or the aggregate of amounts, if any, 
that has already been determined under this subsec- 
tion in respect of another property of the class at 
the time referred to in subparagraph (1). 


(2) For the purposes of paragraph 5400(1)(b), the amount 
to be applied to reduce the capital cost of a property shall 
not exceed 


(a) the amount by which the capital cost of the 
property 
exceeds 


(b) the amount that was allowed to the taxpayer by vir- 
tue of Part XVII in respect of the property before the 
debt or the obligation was settled or extinguished. 


(3) For the purposes of paragraphs 5400(1)(c), (d) and (e), 
the amount to be applied to reduce the adjusted cost base 
of a property shall not exceed the amount by which 


(a) the aggregate of the cost to the taxpayer of the pro- 
perty and all amounts required by subsection 53(1) of 
the Act to be included in computing the adjusted cost 
base to him of that property 


exceeds 


(b) the aggregate of all amounts required by subsec- 
tion 53(2) of the Act (except paragraph (c) thereof) to 
be deducted in computing the adjusted cost base to 
him of that property, 
at the time the debt or obligation was settled or 
extinguished. 


Reg. 
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Definitions [Reg. 5401]: “adjusted cost base’ —ITA 54, 248(1); 
“amount”, “prescribed”, “property” —ITA 248(1); “taxation year’? — 
ITA 249; “taxpayer” — ITA 248(1); “undepreciated capital cost” — ITA 
13(21), 248(1). 


PART LV — PRESCRIBED 
PROGRAMS AND BENEFITS 


History: Part LV (ss. 5500, 5501) substituted by P.C. 1981-3209, s. 5, 
November 12, 1981, Canada Gazette, Part Il, November 25, 1981, effec- 
tive in respect of 1981 et seg. except that with respect to the references to 
para. 212(1)(s) of the Act s. 5 is effective in respect of grants paid or 
credited after 1980. 


Part LV added by P.C. 1978-1139, s. 2, April 13, 1978, Canada Gazette, 
Part II, April 26, 1978, applicable to 1977 et seq. 


5500. Canadian Home Insulation Program — For 
the purposes of paragraphs 12(1)(u), 56(1)(s) and 
212(1)(s) of the Act, the Canadian Home Insulation Pro- 
gram, as authorized and described in Vote 1 la of Appro- 
priation Act No. 3, 1977-78, as amended, Energy, Mines 
and Resources Vote 35, Main Estimates, 1981-82 as au- 
thorized by Appropriation Act No. 1, 1981-82, as 
amended, or the Canadian Home Insulation Program Act, 
is hereby prescribed to be a program of the Government 
of Canada relating to home insulation. 


Definitions [Reg. 5500]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1). 


5501. Canada Oil Substitution Program — For the 
purposes of paragraphs 12(1)(u), 56(1)(s) and 212(1)(s) of 
the Act, the Canada Oil Substitution Program, as author- 
ized and described in paragraph (a) or (b) of Energy, 
Mines and Resources Vote 45, Main Estimates, 1981—82 
as authorized by Appropriation Act No. 1, 1981-82, as 
amended, or the Oil Substitution and Conservation Act 1s 
hereby prescribed to be a program of the Government of 
Canada relating to energy conversion. 


Definitions [Reg. 5501]: “Canada” —ITA 255, Interpretation Act 
35(1); “prescribed” — ITA 248(1). 


5502. Benefits under government assistance pro- 
grams — For the purposes of subparagraph 56(1)(a)(vi) 
and paragraph 153(1)(m) of the Act, the following bene- 
fits are prescribed: 


(a) benefits under the Labour Adjustment Benefits Act; 


(b) benefits under programs to provide, income assis- 
tance payments, established pursuant to agreements 
under section 5 of the Department of Labour Act; and 


(c) benefits under programs to provide income assis- 
tance payments, administered pursuant to agreements 
under section 5 of the Department of Fisheries and 
Oceans Act. 
History: S. 5502 added by P.C. 1995-1023, s. 4, June 23, 1995, Canada 
Gazette, Part II, July 12, 1995, applicable 
(a) for the purposes of subpara. 56(1)(a)(vi) of the Act, to benefits 
received after October 1991; and 
(b) for the purposes of para. 153(1)(m) of the Act, to benefits paid 
after October 1991. 


Definitions [Reg. 5502]: “prescribed” — ITA 248(1). 


PART LVI — PRESCRIBED 
DISTRIBUTIONS 


History: Part LVI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 
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5600. For the purpose of section 86.1 of the Act, the fol- 
lowing distributions of shares are prescribed: 


(a) the distribution by Active Biotech AB, on May 10, 
1999, of shares of Wilhelm Sonesson AB; and 


(b) the distribution by Orckit. Communications Ltd., 
on June 30, 2000, of shares of Tioga Technologies 
Ltd. 

History: S. 5600 and its heading replaced by P.C. 2004-425, ss: I, 2, 


April 22, 2004, Canada Gazette, Part Il, May 5, 2004, deemed to have 
come into force on January 1, 1998. 


S. 5600 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 5600]: “prescribed”, “share” — ITA 248(1). 


PART LVII — MEDICAL DEVICES 
AND EQUIPMENT 


History: Part LVII was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


5700. For the purposes of paragraph 118.2(2)(m) of the 
Act, a device or equipment is prescribed if it is a 


(a) wig made to order for individuals who have suf- 
fered abnormal hair loss owing to disease, medicai 
treatment or accident; 


(b) needle or syringe designed to be used for the pur- 
pose of giving an injection; 

(c) device or equipment, including a replacement part, 
designed exclusively for use by an individual suffering 
from a severe chronic respiratory ailment or a severe 
chronic immune system disregulation, but not includ- 
ing an air conditioner, humidifier, dehumidifier, heat 
pump or heat or air exchanger; 


(c.1) air or water filter or purifier-for use by an indivi- 
dual who is suffering from a severe chronic respiratory 
ailment or a severe chronic immune system disregula- 
tion to cope with or overcome that ailment. or 
disregulation; 


(c.2) electric or sealed combustion furnace acquired to 
replace a furnace that is neither an electric furnace nor 
a sealed combustion furnace, where the replacement is 
necessary solely because of a severe chronic respira- 
tory ailment or a severe chronic immune system 
disregulation; 


(c.3) air conditioner acquired for use by an individual 
to cope with the individual’s severe chronic ailment, 
disease or disorder, to the extent of the lesser of 
$1,000 and 50% of the amount paid for the air 
conditioner; 


(d) device or equipment designed to pace or monitor 
the heart of an individual who suffers from heart 
disease; 


(e) orthopaedic shoe or boot and an insert for a shoe or 
boot made to order for an individual in accordance 
with a prescription to overcome a physical disability 
of the individual; 


(f) power-operated guided chair installation, for an in- 
dividual, that is designed to be used solely in a 
stairway; 

(g) mechanical device or equipment designed to be 
used to assist an individual to enter or leave a bathtub 
or shower or to get on or off a toilet; 


(h) hospital bed including such attachments thereto as 
may have been included in a prescription therefor; 


books for the METC [medical expenses tax credit, — 


Income Tax Regulations 


(i) device that 1s;designed to assist an individual in 
walking where the individual has a mobility 
impairment; 

Selected Cases [Reg. 5700(i)]: Brown v. MNR, [1995] 1 C.T.C. 208 


(FCTD) (“Designed” can be read as meaning “intended”. Air conditioner 
deductible as medical expense). 


(j) external breast prosthesis that is required because 
of a mastectomy; 


(k) teletypewriter or similar device, including a tele- 
phone ringing indicator, that enables a deaf.or mute 
individual to make and receive telephone calls; 


(1) optical scanner or similar device designed to be 
used by a blind individual to enable him to read print; 


(m) power-operated lift or transportation equipment 
designed exclusively for use by, or for, a disabled ‘in- 
dividual to allow the individual access to different ar- 
eas of a building or to assist the individual to gain ac- 
cess to a vehicle or to place the individual’s 
wheelchair in or on a vehicle; 


(n) device designed exclusively to enable an indivi- 
dual with a mobility impairment to operate a vehicle; 


(o) device or equipment, including a synthetic speech 
system, braille printer and large print-on-screen de- 
vice, designed exclusively to be used by a blind indivi- 
dual in the operation of a computer; 


(p).electronic speech synthesizer that enables a mute 
individual to communicate by use of a portable 
keyboard; 


(q) device to decode special television signals to per- 
mit the script of a program to be visually displayed; 


(q.1) a visual or vibratory signalling device, including 
a visual fire alarm indicator, for an individual with a 
hearing impairment; 


(r) device designed to be attached to infants diagnosed 
as being prone to sudden infant death syndrome in or- 
der to sound an alarm if the infant ceases to breathe; 


(s) infusion pump, including disposable peripherals, 
used in the treatment of diabetes or a device designed 
to enable a diabetic to measure the diabetic’s blood 
sugar level; 


(t) electronic or computerized environmental control 
system designed exclusively for the use of an indivi- 
dual with a severe and prolonged mobility restriction; 


(u) extremity pump or elastic support hose designed 
exclusively to relieve swelling caused by chronic 
lymphedema; 


(v) inductive coupling osteogenesis stimulator for 
treating non-union of fractures or aiding in bone fu- 
sion; and 


(w) talking textbook prescribed by a medical practi- 
tioner for use by an individual with a perceptual disa- 
bility, in connection with the individual’s enrolment at 
an educational institution in Canada. 


Proposed Amendment — Reg. 5700(w) 


Federal budget, Supplementary Int rmation, March 23, 
2004: In addition, consequential amendments to the Income Tax 
Regulations will be made regarding the eligibility of talking text- 
Ger RES, 
5700] to ensure that the eligibility requirements for that ‘expense 
are consistent for both the proposed [Disability Sup: orts] deduc- 
tion [see under ITA 64 —ed.] and the METC. [that proposal 
describes “Talking textbooks used by individuals with a percep- 
tual disability in connection with the individual’s enrolment at a 
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secondary school in Canada or designated educational institu- 
tion” — ed.] Cn 


History: Para. 5700(c.3) added by P.C. 1999-1767, s. 1, October 6, 1999, 
Canada Gazette, Part II, October 27, 1999, applicable to 1997 et seq. 


Paras. 5700(c.1), (c.2) and (q.1) added by P.C. 1994-271, s. 1, February 
16, 1994, Canada Gazette, Part Il, March 9, 1994; paras. (c.1), (c.2) appli- 
cable after December 16, 1991, para. (q.1) applicable ‘to 1992 et seg. 


That portion of s. 5700 preceding para. (a), and paras. (c), (i), (m) and (s) 
substituted, and (t) to (v) added, by P.C: 1990-2491, subsecs. 1(1) to (4) 
and (6), November 22, 1990, Canada Gazette, Part Il, December 5, 1990, 
applicable to 1988 et seg.; and para. (q) substituted by subsec. 1(5), appli- 
cable to 1987 et seq. 


Paras. 5700(n) to (s) added by P.C. 1987-2474, December 10, 1987, Can- 
ada Gazette, Part Il, December 23, 1987, applicable to 1987 et seq. 


Para. 5700(m) substituted by P.C. 1985-2277, s. 17, July 24, 1985, Can- 
ada Gazette, Part Il, August 7, 1985, applicable to 1984 et seq. 


Paras. 5700(1), (m) added by P.C. 1980-3345, s. 1, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980, in force January 1, 1980. 


Definitions [Reg. 5700]: “Canada” —ITA 255, Interpretation Act 
35(1); “individual” —ITA  248(1); “medical practitioner” —ITA 
118.4(2); “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax 
credits. 


PART LVIIl — RETENTION OF 
BOOKS AND RECORDS 


History: Part LVIII (s. 5800) added by P.C. 1982-2895, s. 2, September 
22, 1982, Canada Gazette, Part II, October 13, 1982, effective commenc- 
ing September 20, 1982. 


5800. (1) For the purposes of paragraph 230(4)(a) of the 
Act, the required retention periods for records and books 
of account of a person are prescribed as follows: 


(a) in respect of 


(i) any record of the minutes of meetings of the di- 
rectors of a corporation, 


(ii) any record of the minutes of meetings of the 
shareholders of a corporation, 


(ii1) any record of a corporation containing details 
with respect to the ownership of the shares of the 
capital stock of the corporation and any transfers 
thereof, 


(iv) the general ledger or other book of final entry 
containing the summaries of the year-to-year trans- 
actions of a corporation, and 


(v) any special contracts or agreements necessary 
to an understanding of the entries in the general 
ledger or other book of final entry referred to in 
subparagraph (iv), 
the period ending on the day that is two years after the 
day that the corporation is dissolved; 


(b) in respect of all records and books of account that 
are not described in paragraph (a) of a corporation that 
is dissolved and in respect of the vouchers and ac- 
counts necessary to verify the information in such 
records and books of account, the period ending on the 
day that is two years after the day that the corporation 
is dissolved; 


(c) in respect of 


(i) the general ledger or other book of final entry 
containing the summaries of the year-to-year trans- 
actions of a business of a person (other than a cor- 
poration), and 

(ii) any special contracts or agreements necessary 
to an understanding of the entries in the general 


Reg. 
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ledger or other book of final entry referred to in 
subparagraph (i), 


the period ending on the day that is six years after the 
last day of the taxation year of the person in which the 
business ceased; 


(d) in respect of 


(i) any record of the minutes of meetings of the ex- 
ecutive of a registered charity or registered Cana- 
dian amateur athletic association, 


(1) any record of the minutes of meetings of the 
members of a registered charity or registered Cana- 
dian amateur athletic association, 


(111) all documents and by-laws governing a regis- 
tered charity or registered Canadian amateur ath- 
letic association, and 


(iv) all records of any donations received by a reg- 
istered: charity that were subject to a direction by 
the donor that the property given be held by the 
charity for a period of not less than 10 years, 


the period ending on the day that is two years after the 
date on which the registration of the registered charity 
or the registered Canadian amateur athletic association 
under the Act is revoked; 


(e) in respect of all records and. books of account that 
are not described in paragraph (d) and that relate to a 
registered charity or registered Canadian amateur ath- 
letic association whose registration under the Act is re- 
voked, and in respect of the vouchers and accounts 
necessary to verify the information in such records and 
books of account, the period ending on the day that is 
two years after the date on which the registration of 
the registered charity or the registered Canadian ama- 
teur athletic association under the Act is revoked; 


(f) in respect of duplicates of receipts for donations 
(other than donations referred to in subparagraph 
(d)(iv)) that are received by a registered charity or reg- 
istered Canadian amateur athletic association and are 
required to be kept by that charity or association pur- 
suant to subsection 230(2) of the Act, the period end- 
ing on the day that is two years from the end of the 
last calendar year to which the receipts relate; and 


(g) notwithstanding paragraphs (c) to (f), in respect of 
all records, books of account, vouchers and accounts 
of a deceased taxpayer or a trust in respect of which a 
clearance certificate is issued pursuant to subsection 
159(2) of the Act with respect to the distribution of all 
the property of such deceased taxpayer or trust, the pe- 
riod ending on the day that the clearance certificate 1s 
issued. 


(2) For the purposes of subsection 230.1(3) of the Act, 
with respect to the application of paragraph 230(4)(a) of 
the Act, the required retention period for records and 
books of account that are required to be kept pursuant to 
section 230.1 of the Act is prescribed to be the period 
ending on the day that is two years after the end of the 
last calendar year to which the records or books of ac- 
count relate. 

Definitions [Reg. 5800]: “business” — ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “person”, “prescribed”, “property”, 


“record”, “registered Canadian amateur athletic association”, “registered 
charity”, “share”, “shareholder” —ITA 248(1); “taxation year” — ITA 
249; “taxpayer” — ITA 248(1); “trust? —ITA 104(1), 248(1), (3). 


Information Circulars [Reg. 5800]: 78-10R3: Books and records 
retention/destruction. 
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PART LIX — FOREIGN AFFILIATES 


History: Part LIX was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979- 
1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


5900. Dividends out of exempt, taxable and pre- 
acquisition surplus — (1) Where at any time a corpo- 
ration resident in Canada or a foreign affiliate of the cor- 
poration receives a dividend on a share of any class of the 
capital stock of a foreign affiliate of the corporation, 


(a) for the purposes of this Part and paragraph 
113(1)(a) of the Act, the portion of the dividend paid 
out of the exempt surplus of the affiliate is prescribed 
to be that proportion of the dividend received that 


(i) such portion of the whole dividend paid by the 
affiliate on the shares of that class at that time as 
was deemed by section 5901 to have been paid out 
of the affiliate’s exempt surplus in respect of the 
corporation 


is of 
(11) the whole dividend paid by the affiliate on the 
shares of that class at that time; 


(b) for the purposes of this Part and subsection 91(5) 
and paragraphs 113(1)(b) and (c) of the Act, the por- 
tion of the dividend paid out of the taxable surplus of 
the affiliate is prescribed to be that portion of the divi- 
dend received that 


(i) such portion of the whole dividend paid by the 
affiliate on the shares of that class at that time as 
was deemed by section 5901 to have been paid out 
of the affiliate’s taxable surplus in respect of the 
corporation 


is of 


(11) the whole dividend paid by the affiliate on the 
shares of that class at that time; 


(c) for the purposes of this Part and paragraph 
113(1)(d) of the Act, the portion of the dividend paid 
out of the pre-acquisition surplus of the affiliate is pre- 
scribed to be that proportion of the dividend received 
that 


(i) such portion of the whole dividend paid by the 
affiliate on the shares ‘of that class at that time as 
was deemed by section 5901 to have been paid out 


of the affiliate’s pre-acquisition surplus in respect | 


of the corporation 
is of 


(ii) the whole dividend paid by the affiliate on the 
shares of that class at that time; and 


(d) for the purposes of this Part and paragraph 
113(1)(b) of the Act, the foreign tax applicable to the 
portion of the dividend prescribed to have been paid 
out of the taxable surplus of the affiliate is. prescribed 
to be that proportion of the underlying foreign tax ap- 
plicable, in respect of the corporation, to the whole 
dividend paid by the affiliate on the shares of that 
class at that time that 


(1) the amount of the dividend received by;-the cor- 
poration or the affiliate, as the case may be, on that 
share at that time 

is of 


(11) the whole dividend paid by the affiliate on the 
shares of that class at that time. 


Income Tax Regulations 


(2) Notwithstanding paragraphs (1)(a) and (b), where. at 
any time a foreign affiliate of a corporation resident in 
Canada pays a dividend on a share of a class of its capital 
stock (other than a share in respect of which an election is 
made under subsection 93(1) of the Act) to the corpora- 
tion, the corporation may, in its return of income under 
Part I of the Act for its taxation year in which the divi- 
dend was received by it, designate an amount not exceed- 
ing the portion of the dividend received that would, but 
for this subsection, be prescribed to have been paid out of 
the affiliate’s exempt surplus in respect of the corporation 
and that amount 


Proposed Amendment — Reg. 5900(2) 
a opening words oo 


(2) Nopwithstanding paragraphs (1)(a) and (b), ahiase at 
any time a foreign affiliate of a corporation resident in 
Canada pays a dividend on a share of a class of its capi- 
tal stock (other than a dividend referred to in subsection 
93(1) or 1.2) of the Act) to the corporation, the corpo- 
ration may, in its return of income under Part I of the 
Act for its taxation year in which the dividend was re- 
ceived by it, designate an amount not exceeding the por- 
tion of the dividend received that would, but for this 
subsection, be prescribed to have been paid out of the 
affiliate’s exempt coe in hgeee of os ales 
and that amount 


Application: The March 16, 2001 draft regulations (foreign affili- 
ates — partnerships), subsec. 1(1), will amend the opening words of 
subsec. 5900(2) to read as see eee to | ndends feeetved after 
November 1999, - : [2 


Technical Notes: Sabsectied. 5900(2) allows a Redkoeihritt 
resident in Canada to elect to have a dividend paid by a foreign 
affiliate of the corporation to be treated as having been paid out 
of the taxable surplus rather than out of the exempt surplus of 
the affiliate. This election is not available where the corpora- 
tion has elected under subsection 93(1) of the Act to treat pro- 
ceeds of disposition of a share of a foreign affiliate as a divi- 
dend. The amendment ensures that the election in subsection 
5900(2) will not apply where the corporation has elected under 
new subsection 93(1.2) of the Act to treat all or a portion of its 
gain from a partnership arising on the disposition of a share of 
a foreign affiliate by the partnership as a dividend. 


(a) is prescribed to have been paid out of the affiliate’s 
taxable surplus in respect of the corporation and not to 
have been paid out of that exempt surplus; and 


(b) for the purposes of paragraph (1)(d) and the defini- 
tions “underlying foreign tax” and “underlying foreign 
tax applicable” in subsection 5907(1) is deemed to 
have been paid by the affiliate to the corporation as a 
separate whole dividend on the shares of that class of 
the capital stock immediately after that time, and that 
whole dividend is deemed to have been paid out of the 
affiliate’s taxable surplus in respect of the corporation. 


History: Paras. 5900(2)(a), (b) amended by P.C. 1997-1670, s. 2, Novem- 
ber 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to 
taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the amendments apply to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(1) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
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that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(3) For the purposes of subsection 91(5) of the Act, where 
at any time an individual resident in Canada receives a 
dividend on a share of any class of the capital stock of a 
foreign affiliate of that individual, the affiliate shall be 
deemed to have an amount of taxable surplus in respect of 
the individual and the portion of the dividend paid out of 
the taxable surplus of the affiliate in respect of the indivi- 
dual is prescribed to be an amount equal to the dividend 
received. 


Proposed Amendment — Reg. 5900(3) cage 


(3) For the purpose of subsection 91(5) of the ‘et: 7 
where at any time a person (other than a corporation) 
resident in Canada receives a dividend on a share of any — 
class of the capital stock of a foreign affiliate of that 
person, the affiliate is deemed to have an amount of tax- 
able surplus in respect of the person’ and the portion of — 
the dividend paid out of the taxable surplus of the affili- | 
ate im respect of the petson is a to be an- 
amount equal to the dividend received.  - 


Application: The March 16, 2001 draft. regulations (foreign a 
ates — partnerships), subsec. 1(2), will amend subsec. 5900(3) to read 
as above, applicable to dividends received after November 1999. 


Technical Notes: Subsection 5900(3) applies where an indi- 
vidual resident in Canada receives a dividend from a foreign — 
affiliate. For the purpose of subsection 91(5) of the Act, sub-_ 
section 5900(3) deems the individual to have received all divi- 
dends out of the taxable surplus of the affiliate. Subsection 
91(5) of the Act permits deductions in respect of dividends 
paid out of the taxable surplus of an affiliate to the extent that 
that surplus is represented by foreign accrual property income 
of the affiliate that has been taxed 1 in the hands - the dividend 
recipient. 


The amendment to subsection 5900(3) oes the word “indi- 
vidual” with the phrase “person (other than a corporation)”. 
This amendment clarifies that, for the purpose of subsection 
91(5), where a partnership is deemed to be a person under sec- 
tion 96 of the Act the partnership is deemed to have received 
all dividends out of taxable surplus. — 


Definitions [Reg. 5900}: “amount” — ITA 248(1), Reg. 5907(7); “cor- 
poration” —ITA 248(1), Interpretation Act 35(1); “dividend” — ITA 
248(1); “exempt surplus” — Reg. 5902(1)-(3), (7), 5905(7)(d), 5907(1); 
“foreign affiliate’ — ITA 95(1), 248(1), Reg. 5907(3); “foreign tax appli- 
cable’ — Reg. 5900(1)(d); “individual”, “prescribed” —ITA 248(1); 
“pre-acquisition surplus” — Reg. 5900(1)(c); “resident in Canada” — ITA 
250; “share” —ITA 248(1); “taxable surplus” — Reg. 5902(1)-(3), (7), 
5905(7)(e), 5907(1); “taxation year” — ITA 249; “underlying foreign tax 
applicable”, “whole dividend” — Reg. 5907(1). 


Interpretation Bulletins: IT-392: Meaning of term “share” (archived). 


5901. Order of surplus distributions — (1) Where at 
any time in its taxation year a foreign affiliate of a corpo- 
ration resident in Canada has paid a whole dividend on 
the shares of any class of its capital stock, for the pur- 
poses of this Part 


(a) the portion of the whole dividend deemed to have 
been paid out of the affiliate’s exempt surplus in re- 
spect of the corporation at that time is an amount equal 
to the lesser of 


(i) the amount of the whole dividend, and 


(ii) the amount by which that exempt surplus ex- 
ceeds the affiliate’s taxable deficit in respect of the 
corporation at that time; 


(b) the portion of the whole dividend deemed to have 
been paid out of the affiliate’s taxable surplus in re- 
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spect of the corporation at that time is an amount equal 
to the lesser of 


(i) the amount, if any, by which the amount of the 
whole dividend exceeds the portion determined 
under paragraph (a), and 


(i1) the amount by which that taxable surplus ex- 
ceeds the affiliate’s exempt deficit in respect of the 
corporation at that time; and 


(c) the portion of the whole dividend deemed to have 
been paid out of the affiliate’s pre-acquisition surplus 
in respect of the corporation at that time is the amount 
by which the whole dividend exceeds the aggregate of 
the portions determined under paragraphs (a) and (b). 


(2) Notwithstanding subsection (1), where a foreign affili- 
ate of a corporation resident in Canada pays a whole divi- 
dend (other than a whole dividend referred to in subsec- 
tion 5902(1)) at any particular time in its taxation year 
that is more than 90 days after the commencement of that 
year or at any particular time in its 1972 taxation year that 
is before January 1, 1972, the portion of the whole divi- 
dend that would, but for this subsection, be deemed to 
have been paid out of the affiliate’s pre-acquisition sur- 
plus in respect of the corporation is deemed to have been 
paid out of the exempt surplus and taxable surplus of the 
affiliate in respect of the corporation to the extent that it 
would have been deemed to have been so paid if, immedi- 
ately after the end of that year, that portion were paid as a 
separate whole dividend before any whole dividend paid 
after the particular time and after any whole dividend paid 
before the particular time by the affiliate, and for the pur- 
poses of determining the exempt deficit, exempt surplus, 
taxable deficit, taxable surplus and underlying foreign tax 
of the affiliate in respect of the corporation at any time, 
that portion is deemed to have been paid as a separate 
whole dividend immediately following the end of the year 
and not to have been paid at the particular time. 


History: Subsec. 5901(2) amended by P.C, 1997-1670, s. 3, November 
20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxa- 
tion years of a foreign affiliate of a taxpayer that begin after 1994, except 
that 


(a) the subsec. as amended applies to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 

(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(3) Notwithstanding subsections (1) and (2), for the pur- 
poses of the definitions “exempt deficit”, “exempt sur- 
plus”, “taxable deficit” and “taxable surplus” in subsec- 
tion 5907(1), any amount designated pursuant to 
subsection 5900(2) in respect of a dividend paid by a for- 
eign affiliate of a corporation resident in Canada increases 
the portion of the whole dividend deemed to have been 
paid out of the affiliate’s taxable surplus in respect of the 
corporation and decrease the portion of the whole divi- 
dend deemed to have been paid out of the affiliate’s ex- 
empt surplus in respect of the corporation. 


History: Subsec. 5901(3) amended by P.C. 1997-1670, s. 3, November 
20, 1997, Canada Gazette, Part II, December 10, 1997, applicable to taxa- 
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tion years of a foreign affiliate of a taxpayer that begin after 1994, except 
that 


(a) the subsec. as amended applies to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994. from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at atime in 1995 that-is earlier than the time:when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Definitions [Reg. 5901}: “amount’— ITA. 248(1),. Reg: 5907(7); 
“commencement” — Jnterpretation Act 35(1); “corporation” —ITA 
248(1), Interpretation Act 35(1); “dividend” — ITA 248(1); “exempt defi- 
cit” — Reg. 5902(1)-(3), (7), 5905(7)(b), 5907(1); “exempt surplus” — 
Reg. 5902(1)-(3), (7), 5905(7)(d), 5907(1); “foreign. affiliate’ — ITA 
95(1), 248(1), Reg. 5907(3); “pre-acquisition surplus” — Reg. 5900(1)(c); 
“resident in Canada” — IPA 250; “share” —ITA 248(1); “taxable defi- 
cit’? — Reg. 5902(1)-(3), (7), 5905(7)(c), 5907(1); “taxable? surplus” — 
Reg. 5902(1)-(3), (7), 5905(7)(e), 5907(1); “taxation year” — ITA 249; 
“underlying foreign tax” — Reg. 5902(1)=(3), (7), 5907(1); “whole. divi- 
dend” — Reg. 5907(1). 


5902. Election in respect of capital gains — (1) 
Where at any time a dividend is, by virtue of an election 
made under subsection 93(1) of the Act in respect of a 
disposition, deemed to have been received on one or more 
shares of a class of the capital stock of a particular foreign 
affiliate of a corporation resident in Canada, the following 
rules apply: 


(a) determine the amounts that would be the particular 
affiliate’s exempt surplus or exempt deficit, taxable 
surplus or taxable deficit, underlying foreign tax and 
net surplus in respect of the corporation at that time if 


(1) each other foreign affiliate of the corporation in 
which the affiliate had an equity percentage had 
immediately before that time paid a dividend equal 
to its net surplus in respect of the corporation im- 
mediately before the dividend was paid, and 


(11) any dividend referred to in subparagraph (1) 
that any other foreign affiliate would have received 
had been received by it immediately before any 
such dividend that it would have paid; 


(b) determine the amount that would have been re- 
ceived on the shares (of that class) in respect of which 
an election is made, if the particular affiliate had at 
that time paid dividends the aggregate of which on all 
shares of its capital stock was equal to the amount of 
its net surplus referred to in paragraph (a); and 


(c) for the purposes only of subsection 5900(1), in ap- 
plying the provisions of subsection 5901(1) 


(i) the particular affiliate’s exempt surplus or ex- 
empt deficit, taxable surplus or taxable deficit and 
underlying foreign tax in respect of the corporation 
shall be deemed to be the respective amounts 
thereof referred to in paragraph (a), and 


(11) the particular affiliate shall be deemed to have 
paid a whole dividend at that time on the shares of 
that class of its capital stock in an amount equal to 
the product obtained when the aggregate of 
amounts so deemed by subsection 93(1) of the Act 
to have been received as dividends on shares of 
that class is multiplied by the greater of 


(A) one, and 


Income Tax Regulations 


(B) the proportion that the amount of the partic- 
ular affiliate’s net surplus determined under 
paragraph (a) is of the amount determined 
under paragraph (b), except that where the 
amount determined under paragraph (b) is less 
than one, the amount determined under para- 
graph (b) is deemed for the purpose of this 
clause to be one. 


‘Proposed ‘Amendment - — ~ Reg. 5902(1) 


(dy) If at a particular time, one or more aoa (each of 1 


: to i in ‘this section as a a subsidiary affiliate”) had : 
(except for the purpose of determining consoli-. 
i dated: net surplus in a ae of the JOE alee 


au ery time, no ‘aoune, “Of exempt deficit, : 
taxable surplus | or taxable deficit, in respect of the fe 
s corporation resident i ip, Ganada,.< « : 


Gi) the amount of the exempt surplus, , 4 
of the corporation resident in Canada, of the pare 
ticular foreign affiliate were, immediately before 
the calculation time, increased by the total of all 
- amounts each of which is an amount equal to the — 
_ particular foreign affiliate’s proportionate share 
of the amount that would be the exempt surplus, 
in respect of the corporation resident in Canada, — 
of a subsidiary affiliate in which it has, immedi-_ 
ately before the calculation time, a direct equity 
_ percentage if that exempt surplus were, immedi- 
ately before the calculation time, determined, in 
the following manner: oo 


: At 


(A) the exempt surplus, in RE: of the cor- 
poration resident in Canada, of the subsidiary 
affiliate, were increased by the ‘subsidiary af- 
filiate’s proportionate share of the exempt sur- 
plus of a foreign affiliate of the corporation 
resident in Canada in which the subsidiary af- 
filiate has, immediately before the time that is 
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immediately before the calculation ~ a di- 
rect equity percentage, and 
_ (B) the exempt surplus, in respect of the cor- 
poration resident in Canada, of a subsidiary 
_ affiliate in which another subsidiary affiliate 
has a direct equity percentage, were increased 
because of this subparagraph before the in- 


crease in that other subsidiary. alfiliate’s ex- 
empt surplus in oe of ue oe res: 


ident in Canada, 


“ii for the purpose | be Hea Gn. the oe 


portionate share, at any time, of a foreign affiliate 


(referred to in this subparagraph as the “calculat- 


(B) no amount were included, directly or indi- 
rectly, in respect of the exempt surplus, in re- 
spect of the corporation resident in Canada, of 
_ the particular foreign affiliate or any subsidi- 
ary affiliate more than once; 


| (b) the amount of the particular foreign affiliate’s ex- 


_empt deficit, in respect of the corporation resident in 


_ Canada, (in this subsection referred to as the “con- 
_ solidated. exempt deficit” in respect of the corpora- 
tion resident in Canada) at the calculation time, is 
deemed to be the amount that would be its exempt 


_ deficit, in respect of the corporation resident in Can- 


ing foreign affiliate”) of the corporation resident 
‘in Canada, of the exempt surplus, in respect of © 


the corporation resident in Canada, of another 
foreign affiliate (referred to in this subparagraph 
__as the “providing foreign affiliate”) of the corpo- 
ration resident in Canada in which the calculating 


- foreign affiliate has a direct equity percentage 
were équal to the propo 


oe f formula: 


tie _ 


: oe lates 


A iS ‘the amount of dividends that would be re- 


_ ceived, at that time, by the calculating foreign 


affiliate from the providing foreign affiliate if, 


at that time, the providing foreign affiliate had 


paid dividends on all of its shares and the total — 

of those dividends were equal to its consoli- — 

_ dated net surplus (determined using the provi- 

_ sions of this subsection on the assumption that — 

the providing foreign affiliate were the partic- _ 

ular foreign affiliate), in respect of the corpo- 

ration resident in Canada, or, where it does 
not have such a consolidated net surplus, in 
respect of the corporation resident in Canada, 
its consolidated exempt surplus (determined 


in accordance with this paragraph on the as- 

_ sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the COporauon: resident in Canada, at 
that time, and 


B is the amount of the providing freien affili- 
ate’s consolidated net surplus (determined us- 


ing the provisions of this subsection on the as- 


sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, 
or, where it does not have such consolidated 
net surplus, its consolidated exempt surplus 
(determined in accordance with this paragraph 
on the assumption that the providing foreign 
affiliate were the particular foreign affiliate), 
in respect of the corporation resident in Can- 
ada, at that time, and 
(iv) in determining, under this paragraph, the par- 
ticular foreign affiliate’s consolidated exempt 
surplus, in respect of the corporation resident in 
Canada, 


(A) no amount were included, directly or indi- 
rectly, in respect of the exempt surplus, in re- 
spect of the corporation resident in Canada, of 
the particular shareholder, of the particular 
foreign affiliate, that disposed of the disposed 
share, and 
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ade at that time if 


(i) the particular foreign affiliate and each subsid- 
_ iary affiliate had (except for the purpose of deter- 
mining consolidated net surplus, in respect of the 
corporation resident in Canada, in subparagraph 
(iii)), at the calculation time, no amount of ex- 


-__empt surplus, taxable surplus or taxable deficit, in 
_ tespect of the corporation resident in Canada, 


| Gi) the’ amount of the exempt deficit, in respect of 
the corporation resident in Canada, of the particu- 
lar foreign affiliate, were, immediately before the 
calculation time, increased by the total of all 

- amounts each of which is an amount equal to the 

_ particular foreign affiliate’s proportionate share 
of Ge exempt deficit, in respect of the corpora- 
tion resident in Canada, of a subsidiary affiliate 
in which the particular foreign affiliate has, im- 
_. mediately before the calculation time, a direct eq- 


: uity percentage if that exempt deficit were, im- 
mediately before the calculation time, determined 
| in the following manner: 


(A) the exempt deficit, in respect of the corpo- 
_ ration resident in Canada, of the subsidiary af- 
__ filiate, were increased by the subsidiary affili- 
- ate’s proportionate share of the exempt deficit 
of a foreign affiliate of the corporation resi- 
dent in Canada in which the subsidiary affili- 
ate has, immediately before the time that is 
immediately before the calculation time, a di- 
rect equity percentage, and 


(B) the exempt deficit, in respect of the corpo- 
ration resident in Canada, of a subsidiary affil- 
iate in which another subsidiary affiliate has a 
direct equity percentage, were increased be- 
cause of this subparagraph before the increase 
in that other subsidiary affiliate’s exempt defi- 

cit in respect of the corporation resident in 
Canada, 


(iii) for the purpose of subparagraph (ii), the pro- 
portionate share, at any time, of a foreign affiliate 
(referred to in this subparagraph as the “calculat- 
ing foreign affiliate”) of the corporation resident 
in Canada, of the exempt deficit, in respect of the 
corporation resident in Canada, of another for- 
eign affiliate (referred to in this subparagraph as 
the “providing foreign affiliate”) of the corpora- 
tion resident in Canada in which the calculating 
foreign affiliate has a direct equity percentage 
were equal to the proportion determined by the 
following formula: 


A/B 


where 
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A is the amount of dividends that would be re- 
ceived by the calculating foreign affiliate from 
the providing foreign affiliate if, at that time, 
the providing foreign affiliate had paid divi- 
dends on all of its shares and the total of those 
dividends were equal to its consolidated net 
surplus (determined using the provisions of 
this subsection on the assumption that the pro- 
viding foreign affiliate were the particular for- 
eign affiliate), in respect of the corporation 
resident in Canada, or, where it does not have 
such consolidated net surplus, its exempt defi- 
cit (determined in accordance with this para- 
graph on the assumption that the providing 
foreign affiliate were the particular foreign af- 
filiate), in respect of the corporation resident 
in Canada, at that time, and 


B is the amount of the providing foreign affili- 


ate’s consolidated net surplus (determined us- — 


ing the provisions of this subsection on the as- 
sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, 
or, where it does not have such consolidated 
net surplus, its consolidated exempt deficit 
(determined in accordance with this paragraph 
on the assumption that the providing foreign 
affiliate were the particular foreign affiliate), 
in respect of the corporation resident in Can- 
ada, at that time, and 
(iv) in determining, under this paragraph, the par- 
ticular foreign affiliate’s consolidated exempt 
deficit, in respect of the Sea resident i in 
Canada, 


(A) no amount were included, directly or ae 


rectly, in respect of the exempt deficit, in re- _ 


spect of the corporation resident in Canada, of 
the particular shareholder, of the particular 
foreign affiliate, that disposed of the disposed 
share, and 


(B) no amount were included, directly or indi- 
rectly, in respect of the exempt deficit, in re- 
spect of the corporation resident in Canada, of 
the particular foreign affiliate or any subsidi- 
ary affiliate more than once; 


(c) the amount of the particular foreign affiliate’s 
taxable surplus and underlying foreign tax, in respect 
of the corporation resident in Canada, (referred to, 
respectively, in this subsection as the “consolidated 
taxable surplus”, and “consolidated underlying for- 
eign tax”, in respect of the corporation resident in 
Canada) at the calculation time, is deemed to be the 
amount that would be its taxable surplus, and under- 
lying foreign tax, in respect of the corporation resi- 
dent in Canada, at that time, if 


(1) the particular foreign affiliate and each subsid- 
iary affiliate had (except for the purpose of deter- 
mining consolidated net surplus, in respect of the 
corporation resident in Canada, in subparagraph 
(i1i)), at the calculation time, no amount of ex- 
empt surplus, exempt deficit or taxable deficit, in 
respect of the corporation resident in Canada, 


(ii) the amount of the taxable surplus, and under- 
lying foreign tax, in respect of the corporation 
resident in Canada, of the particular foreign affili- 
ate, were, immediately before the calculation 
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time, increased by an amount equal to the total of 
all amounts each of which is the particular for- 
eign affiliate’s proportionate share of the taxable 
surplus, or underlying foreign tax, as the case 
may be, in respect of the corporation resident in 
Canada, of a subsidiary affiliate in which the par- 
ticular foreign affiliate has, immediately before 
the calculation time, a direct equity percentage if 
that taxable surplus and underlying foreign tax 
were, immediately before the calculation oe 
determined 1 in the a manner: 


. | eign tax, in respect of ihe corponue. tecideak 


in Canada, of the subsidiary affiliate, were in- 
creased by the subsidiary affiliate’s propor- 
tionate share of the taxable surplus, or under- 
lying foreign tax, respectively, of a foreign 
affiliate of the corporation resident in Canada 
in which the subsidiary affiliate had, immedi- 
ately before the time that is immediately 
before the calculation time, a direct equity 
percentage, and _ 


(B) the taxable surplus, and deste for- 
eign tax, in respect of the corporation resident 
in Canada, of a subsidiary affiliate in which 
another subsidiary affiliate has a direct equity 
_ percentage, were increased because of this 
_ subparagraph before the increase in that other 


- subsidiary affiliate’s taxable surplus, and un- 


derlying foreign tax, respectively, in respect 
_of the corporation resident in Canada, 
(ii) for the purpose of subparagraph (11), the pro- 
portionate share, at any time, of a foreign affiliate 
(referred to in this subparagraph as the “calculat- 


ing foreign affiliate”) of the corporation resident 


in Canada, of the taxable surplus, or underlying 
foreign tax, as the case may be, in respect of the 
corporation resident in Canada, of another for- 
eign affiliate (referred to in this subparagraph as 
the “providing foreign affiliate”) of the corpora- 
tion resident in Canada in which the particular 
foreign affiliate has a direct equity percentage 
were equal to the proportion determined by the. 
ee formula: 


: A/B 
where — 


A is the amount of dividends that would be re- 
ceived, at that time, by the calculating foreign 
affiliate from the providing foreign affiliate if, 
at that time, the providing foreign affiliate had 
paid dividends on all of its shares and the total 
of those dividends were equal to its consoli- 
dated net surplus (determined using the provi- 
sions of this subsection on the assumption that 
the providing foreign affiliate were the partic- 
ular foreign affiliate), in respect of the corpo- 
ration resident in Canada, or, where it does 
not have such consolidated net surplus, its 
consolidated taxable surplus (determined in 
accordance with this paragraph on the as- 
sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at 
that time, and 


B is the amount of the providing foreign affili- 
ate’s consolidated net surplus (determined us- 
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ing the provisions of this subsection on the as- 
sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, 
or, where it does not have such consolidated 
net surplus, its consolidated taxable surplus 
(determined in accordance with this paragraph 
on the assumption that the providing foreign 
affiliate were the particular foreign affiliate), 
in respect of the corporation resident in Can- 
ada, at that time, and 


(iv) in determining, under this Sees the par- 
ticular foreign affiliate’s consolidated taxable 
surplus, and consolidated underlying foreign tax, 
in respect of the corporation resident in Canada, 


(A) no amount were included, directly or indi- 
rectly, in respect of the taxable surplus, and 
underlying foreign tax, in respect of the cor- 
poration resident in Canada, of the particular 
shareholder, of the particular foreign affiliate, 
that disposed of the disposed share, and 


(B) no amount were included, directly or indi- 
rectly, in respect of the taxable surplus, and 
underlying foreign tax, in respect of the cor- 
poration resident in Canada, of the particular 
foreign affiliate or any subsidiary affiliate 
more than once; 


(d) the amount of the particular foreign affiliate’s 
taxable deficit, in respect of the corporation resident 
in Canada, (in this subsection referred to as the “con- 
solidated taxable deficit” in respect of the corpora- 
tion resident in Canada) at the calculation time is 
deemed to be the amount that would be its taxable 
deficit, in respect of the on resident in Can- 
ada, at that time if 


(i) the particular foreign affiliate and each subsid- 
iary affiliate had (except for the purpose of deter- 
mining consolidated net surplus, in respect of the 
corporation resident in Canada, in subparagraph 
(iii)), at the calculation time, no amount of ex- 
empt surplus, exempt deficit or taxable surplus, 
in respect of the corporation resident in Canada, 


(ii) the amount of the taxable deficit, in respect of 
the corporation resident in Canada, of the particu- 
lar foreign affiliate, were, immediately before the 
calculation time, increased by the total of all 
amounts each of which is an amount equal to the 
particular foreign affiliate’s proportionate share 
of the taxable deficit, in respect of the corpora- 
tion resident in Canada, of a subsidiary affiliate 
in which the particular foreign affiliate has, im- 
mediately before the calculation time, a direct eq- 
uity percentage if that taxable deficit were, imme- 
diately before the calculation time, determined in 
the following manner: 


(A) the taxable deficit, in respect of the corpo- 
ration resident in Canada, of the subsidiary af- 
filiate, were increased by the subsidiary affili- 
ate’s proportionate share of the taxable deficit 
of a foreign affiliate of the corporation resi- 
dent in Canada in which the subsidiary affili- 
ate had, immediately before the time that is 
immediately before the calculation time, a di- 
rect equity percentage, and 


(B) the taxable deficit, in respect of the corpo- 
ration resident in Canada, of a subsidiary affil- 


iate in which another subsidiary affiliate has a 
direct equity percentage, were increased be- 
cause of this subparagraph before the increase 
in that other subsidiary affiliate’s taxable defi- 
cit in respect of the corporation resident in 
Canada, 

(iii) for the purpose of subparagraph (ii), the pro- 

portionate share, at any time, of a foreign affiliate 


(referred to in this subparagraph as the “calculat- 


ing foreign affiliate”) of the corporation resident 
in Canada, of the taxable deficit, in respect of the 
corporation resident in Canada, of another for- 
eign affiliate (referred to in this subparagraph as 
the “providing foreign affiliate”) of the corpora- 
tion resident in Canada in which the calculating 
foreign affiliate has a direct equity percentage 
were equal to the proportion determined by the 
following formula: 


where | 

A is the amount of dividends that would be re- 
ceived, at that time, by the calculating foreign 
affiliate from the providing foreign affiliate if, 
at that time, the providing foreign affiliate had 
paid dividends on all of its shares and the total 
of those dividends were equal to its consoli- 
dated net surplus (determined using the provi- 
sions of this subsection on the assumption that 
the providing foreign affiliate were the partic- 
ular foreign affiliate), in respect of the corpo- 
ration resident in Canada, or, where it does 
not have such consolidated net surplus, its 
consolidated taxable deficit (determined in ac- 
cordance with this paragraph on the assump- 
tion that the providing foreign affiliate were 
the particular foreign affiliate), in respect of 
the corporation resident in Canada, at that 
time, and 


Bis the amount of the providing foreign affili- 
ate’s consolidated net surplus (determined us- 
ing the provisions of this subsection on the as- 
sumption that the providing foreign affiliate 
were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, 
or, where it does not have such consolidated 
net surplus, its consolidated taxable deficit 
(determined in accordance with this paragraph 
on the assumption that the providing foreign 
affiliate were the particular foreign affiliate), 
in respect of the corporation resident in Can- 
ada, at that time, and 


(iv) in determining, under this paragraph, the par- 
ticular foreign affiliate’s consolidated taxable 
deficit, in respect of the corporation resident in 
Canada, 


(A) no amount were included, directly or indi- 
rectly, in respect of taxable deficit, in respect 
of the corporation resident in Canada, of the 
particular shareholder, of the particular for- 
eign affiliate, that disposed of the disposed 
share, and 


(B) no amount were included, directly or indi- 
rectly, in respect of the taxable deficit, in re- 
spect of the corporation resident in Canada, of 
the particular foreign affiliate or any subsidi- 
ary affiliate more than once; 
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(e) for the purpose of applying subsection 5901(1) to 
subsection 5900(1), and for the purpose of actos 
(f), 


(i) the particular foreign affiliate’s exempt sur- 
plus, in respect of the corporation resident in 
Canada, immediately before the dividend time, is 
deemed to be equal to the amount, if any, by 
which the particular foreign affiliate’s consoli- 
dated exempt surplus, in respect of the corpora- 
tion resident in Canada, exceeds the amount of 
the particular foreign affiliate’s consolidated ex- 
empt deficit, in respect of the corporation resident 
in Canada, at that time (or, if there is no such ex- 
cess, nil), 


(ii) the particular foreign affiliate’s exempt deficit 
in respect of the corporation resident in Canada, 
immediately before the dividend time, is deemed 
to be equal to the amount, if any, by which the 
particular foreign affiliate’s consolidated exempt 
deficit, in respect of the corporation resident in 
Canada, exceeds the amount of the particular for- 
eign affiliate’s consolidated exempt surplus, in 
respect of the corporation resident in Canada, at 
that time (or, if there is no such excess, nil), 


(iii) the particular foreign affiliate’s taxable sur- 
plus, in respect of the corporation resident in 
Canada, immediately before the dividend time, is 
deemed to be equal to the amount, if any, by 
which the particular foreign affiliate’s consoli- 
dated taxable surplus, in respect of the corpora- 
tion resident in Canada, exceeds the amount of 
the particular foreign affiliate’s consolidated tax- 
able deficit, in respect of the corporation resident 
in Canada, at that time (or, if there is no such ex- 
cess, nil), 


(iv) the particular foreign affiliate’s taxable defi- 
cit, in respect of the corporation resident in Can- 
ada, immediately before the dividend time, is 
deemed to be equal to the amount, if any, by 
which the particular foreign affiliate’s consoli- 
dated taxable deficit, in respect of the corporation 
resident in Canada, exceeds the amount of the 
particular foreign affiliate’s consolidated taxable 
surplus, in respect of the corporation resident in 
Canada, at that time (or, if there is no such ex- 
cess, nil), 


(vy) the particular foreign affiliate’s underlying 
foreign tax, in respect of the corporation resident 
in Canada, immediately before the dividend time, 
is deemed to be equal to the amount of the partic- 
ular foreign affiliate’s consolidated underlying 
foreign tax, in respect of the corporation resident 
in Canada, at that time, and 


(vi) the particular foreign affiliate’s consolidated 
net surplus, in respect of the corporation resident 
in Canada, immediately before the dividend time, 
is deemed to be equal to the amount, if any, by 
which 


(A) the total of the particular foreign affili- 
ate’s consolidated exempt surplus, in respect 
of the corporation resident in Canada, at that 
time, and the particular foreign affiliate’s con- 
solidated taxable surplus, in respect of the cor- 
poration resident in Canada, at that time, 
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_ shares, the total of which was equal 


subsection 5900(1), the amount of the whole di 


_ of the Specified class is multiplic 
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exceeds 


(B) the total of the BabfiCule (6iRigh affili- 
-_ ate’s consolidated exempt deficit, i in respect of 
_ the corporation resident in Canada, at that 


e solidated taxable deficit, in ' ect of the cor- 
poration resident in Canada, at that time; 


(f) the attributed net surplus i in respect ofa disposed 
share of the specified class in respect of the particu- 
lar foreign affiliate’s consolidated net surplus, i 
spect of the corporation resident in Canada, i im : 
ately before the dividend time, is deemed to be equal — 
to the amount that would be received by the holder 
of the disposed share, in respect of the disposed 
share, at the dividend time, if the particular foreign 
affiliate paid a dividend, at that -on all of its — 
- amount. of _ 
its consolidated net surplus, in respect of the corpo- 
ration resident in Canada, Spinto before the 
dividend time; : 


(g) for the purpose of applying abalone 5001(1) : : 


dend paid by the particular foreign af 
dividend time, on the shares of the specified class is - 
deemed to be equal to the amount obtained when the 
total of all amounts each of which is an amount 
deemed by subsection 93(1) or (1.2) of the Act to U 
have been received as a dividend | o 


(i) one, and 
(ii) the amount determined by the formula 
where. _. 


A is the amount jetcanincl ee subparag 
(e)(vi), to be the amount of the particular for 

_ eign affiliate’s consolidated net surplus in re- 
‘spect of the corporation, immediately before — 
the dividend time, and - 


Bo is the greater of 
. (A)one, and 


(B) the total of all amounts co of ne 
is the amount determined, under paragraph — 
(f), to be the amount of the attributed net — 

_ surplus, in respect of a disposed sha: 

_ the specified class, in respect of the p 
ular foreign affiliate’s consolidated — 
surplus, in respect of the corporation re 
dent in Canada, Sy before 
dividend time; _ 


(h) the amount prescribed, for the p ! 
tion 93(1) or (1.2) of the Act, as the case ee : 
respect of a disposition of a disposed share of the — 
specified class is not to exceed the amount deter-_ 
mined, under paragraph (f), to be the amount of the © 
attributed net surplus in respect of the disposed share _ 
in respect of the particular foreign affiliate’s consoli 
dated net surplus, in respect of the corporation resi 
dent in Canada, immediately before the dividen - 
time; and 


(i) for the purposes of Sanseipi (ayt to (d), he 
consolidated net surplus, at any time, in respect 
of a corporation resident in Canada, of a particu- 
lar foreign affiliate of the corporation resident in. 
Canada, is the amount that would be determined 
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in subparagraph (e) in respect of the particular 
foreign affiliate if the reference in that paragraph 
to the expression “immediately before the divi- 
_ dend time” were read as. a beset . the ex- 
pression “at any ime” | 
Application: The February 2h, 2004 draf ions 3 (foreign affili- 
ates), subsec.. 1(1), will amend subsec. 5902(1 to read as above, appli- 
cable in respect, of elections made under ITA. 93( or a 2)i in respect of 
dispositions that occur after December 20, 2002 other than elections 
made pursuant to dispositions required to be made under an agreement 
in writing made by a vendor before December 21, 2002, except that 


(a) if an ; lection has been made by a taxpayer under ITA 93(1) or 


(1.2) in respect of a disposition that occurs after December 20, 2002 
ef ce one 28, 2004 uate than a a iisposition elias to 


ae uke: ne of the one leaianen (see the Apolics : : 


tion to the Proposed Amendment to ITA 95(2)(d)-Ce. 1)). 


o. mendment does not apply 
= ‘respect of the disposition, and. 


2 a the Regulations are, in respect of 6 taxpayer | in respect of 
_ that election, to be read as hough ee soning’ a subsec. 
(6.1) that read as follows: - ’ : 


— “(6.1) If an election onder sibs 
ons t is made at any time by ¢ 
dent in Canada in respect of 
of a foreign affiliate (in thi 
‘particular affiliate”) of 
posed of to the particul 
poration resident in Canada with which the particular 
__ corporation does not deal at arm’s length or to another 

____ foreign affiliate of the particular corporation, the amount 
_ of the particular affiliate’s exempt surplus or exempt def- 
cit, taxable surplus or taxable deficit, underlying foreign 
ax nd net surplus i in respect of the particular corporation — 
that time is to be determined under paragraph ())(a) as 


131) a » of the 
‘icular corporation resi- 
of the capital stock — 
tion referred to as the 
corporation that is 
ation, to another cor- 


dG) or (i) were nil! | 


‘February 28, 2004, if 


. (i) the taxpayer has not made a valid Pleccon ‘under Hee ton 
133(40) of the amending legislation (see the Application to the 
- Proposed Amendment to ITA 95(2)(d){e. 1), ang 
- : (i) none of ITA $8(3)(a), 95(2)(c. 2) : ce ange to &. ah as 
amended applies to the disposition; and |. 


(c) this. amendment does not apply in respect of: a taxpayer | in re- 
spect of an election made by the taxpayer under ITA 93(1) or (1.2) 
in respect of a disposition that occurs after February 27, 2004, if 


(i) the disposition is made under an agreement in writing made 
by a vendor before February 28, 2004, and 

(ii) none of ITA 88(3)(a), 95(2)(c.2) and 95(2)(d) to (e.5), as 
amended, applies to the disposition. 


Technical Notes: Section 5902 applies where a corporation 
elects to treat proceeds of disposition of a share of a foreign 
affiliate as a dividend under subsection 93(1) of the Act. Sub- 
section 5902(1) computes a foreign affiliate’s surplus accounts 
and the amount of a whole dividend used in applying subsec- 
tion 5901 (1) for the purposes of subsection 5900(1). 


Subsection 5902(1) is replaced with a new subsection that 
changes how the exempt surplus or exempt deficit, taxable sur- 
plus or taxable deficit, underlying foreign tax and net surplus is 
determined for the foreign affiliate of a corporation resident in 
Canada whose shares are disposed of and in respect of which 
disposition an election under subsection 93(1) or (1.2) of the 
Act is made by the corporation resident in Canada. 


Under proposed subsection 5902(1), the surplus balances of the 
foreign affiliate of the corporation resident in Canada (the “dis- 
posed foreign affiliate”) are to be computed using a new con- 
solidation approach, which will take into account ‘the surpluses 


spect of the: taxpayer in 


f the. amount of any dividend referred t to in ae eetaph — 


endment does not ie in : pespot of a pone in re 
an election made by the taxpayer under ITA 93(1) or (1.2) _ 
in respect of a disposition (other than a disposition required to be — 
_ made under an agreement in writing made by a vendor before De- _ 
-cember 21, 2002) that occurs after December 20, 2002 and before 
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and deficits of foreign affiliates, for the disposed foreign affili- 
ate and any other foreign affiliate of the corporation resident in 
Canada in which the disposed ithe affiliate has an equity 
percentage. 


As well, under proposed subsection 5902(1), the amount of an 
election in respect of a disposed share will be capped at the 
amount of the attributed net surplus in respect of the share de- 
termined under the rules in that new subsection. 


New subsection 5902(1) provides that, in respect of a corpora- 
tion resident in Canada, the following rules apply if, at a partic- 
ular time, one or more shares (a “disposed share”) of a class 
(the “specified class”) of a particular foreign affiliate of the 
corporation resident in Canada is disposed of by a particular 
shareholder of the particular foreign affiliate and, because of an 
election made under subsection 93(1) or (1.2) of the Act in re- 
spect of that disposition, a dividend is deemed under subsection 
93(1) or (1.2) of the Act to have been received on a disposed 
share at the time (the “dividend time”) that is immediately 
before the particular time. 


__ © New paragraph (a) deems the amount of the particular for- 


- eign affiliate’s exempt surplus (the “consolidated exempt 
surplus”), at the time (in this subsection and also in section 
5905, the “calculation time”) that is immediately before the 
dividend time, to be the amount that would be its exempt 
surplus, at the calculation time, if: 


- — the particular foreign affiliate and each other foreign af- 

-filiate of the corporation resident in Canada in which 

the particular foreign affiliate had, at the calculation 

time, an equity percentage (a “subsidiary affiliate”), had 

(except in determining under subparagraph 

5902(1)(a)(iii) the consolidated net surplus in respect of 

_ the corporation resident in Canada), at the calculation 

_ time, no amount of exempt deficit, taxable surplus or 
taxable deficit, 


the amount of the exempt surplus of the particular for- 
ae affiliate were, immediately before the calculation 
_ time, increased by the particular foreign affiliate’s pro- 
_ portionate share (determined below) of the exempt sur- 
_ plus of each subsidiary affiliate in which it has, imme- 
diately before the time that is immediately before the 
calculation time, a direct equity percentage if that ex- 
empt surplus in respect of the corporation resident in 
Canada were computed in the following manner: 


* the exempt surplus in respect of the corporation res- 
ident in Canada of the subsidiary affiliate were in- 
creased by the subsidiary affiliate’s proportionate 
share of the exempt surplus of a foreign affiliate of 
the corporation resident in Canada in which the sub- 
sidiary affiliate has, immediately before the time 
that is immediately before the calculation time, a di- 
rect equity percentage; and 


° 


the exempt surplus in respect of the corporation res- 
ident in Canada of a subsidiary affiliate in which 
another subsidiary affiliate has a direct equity per- 
centage, were increased before the increase in that 
other subsidiary affiliate’s exempt surplus in respect 
of the corporation resident in Canada; 


_ — the proportionate share, at any time, of a foreign affili- 
ate (the “calculating foreign affiliate”) of the corpora- 
tion resident in Canada, of the exempt surplus of an- 
other foreign affiliate (the “providing foreign affiliate”) 
of the corporation resident in Canada in which the cal- 
culating foreign affiliate has a direct equity percentage 
were equal to the proportion determined by the formula: 


A/B 


where 


A is the amount of dividends that would be received, 
at that time, by the calculating foreign affiliate from 
the providing foreign affiliate if, at that time, the 
providing foreign affiliate had paid dividends on all 
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of its shares and the total of those dividends were 
equal to its consolidated net surplus (determined as- 
suming that the providing foreign affiliate were the 
particular foreign affiliate), or, where it does not 
have such a consolidated net surplus, its consoli- 
dated exempt surplus (determined assuming that the 
providing foreign affiliate were the particular for- 
eign affiliate), at that time; and 


is the amount of the providing foreign affiliate’ s 
consolidated net surplus (determined assuming that 
the providing foreign affiliate were the particular 
foreign affiliate), or, where it does not have such a 
consolidated net surplus, its consolidated exempt 
surplus (determined assuming that the providing 
foreign affiliate were the particular foreign affili- 
ate), at that time; and 


— in determining the particular foreign affiliate’s consoli- 
dated exempt surplus in respect of the corporation resi- 
dent in Canada, 


* no amount were included, directly or indirectly, in 
respect of exempt surplus in respect of the corpora- 
tion resident in Canada of the particular shareholder 
of the particular foreign affiliate that disposed of the 
disposed share, and 


* no amount were included, directly or indirectly, in 
respect of exempt surplus in respect of the corpora- 
tion resident in Canada of the particular foreign af- 
filiate or any subsidiary affiliate more than once. 


New paragraph (b) deems the amount of the particular for- 
eign affiliate’s exempt deficit (the “consolidated exempt 
deficit”) in respect of the corporation resident in Canada, at 
the calculation time, to be the amount that would be its ex- 
empt deficit in respect of the Bees resident in Can- 
ada, at that time, if: 


— the particular foreign affiliate and each subsidiary affili- 
ate had (except for the purpose of determining consoli- 
dated net surplus), at the calculation time, no amount of 
exempt surplus, taxable surplus or taxable deficit, in re- 
spect of the corporation resident in Canada, 


— the amount of the exempt deficit in respect of the cor- 
poration resident in Canada of the particular foreign af- 
filiate, were, immediately before the calculation time, 
increased by the particular foreign affiliate’s propor- 
tionate share (determined below) of the exempt deficit 
in respect of the corporation resident in Canada of each 
subsidiary affiliate in which it has, immediately before 
the calculation time, a direct equity percentage, if that 
exempt deficit in respect of the corporation resident in 
Canada were, immediately before the calculation time. 
determined in the following manner: 


* the exempt deficit, in respect of the corporation res- 
ident in Canada, of the subsidiary affiliate, were in- 
creased by the subsidiary affiliate’s proportionate 
share (determined below) of the exempt deficit in 
respect of the corporation resident in Canada of a 
foreign affiliate of the corporation resident in Can- 
ada in which the subsidiary affiliate has, immedi- 
ately before the time that is immediately before the 
calculation time, a direct equity percentage; and 


the exempt deficit in respect of the corporation resi- 
dent in Canada, of a subsidiary affiliate in which an- 
other subsidiary affiliate has a direct equity percent- 
age, were increased before the increase in that other 
subsidiary affiliate’s deficit in respect of the corpo- 
ration resident in Canada; 


— the proportionate share (referred to above), at any time, 
of a calculating foreign affiliate of the exempt deficit in 
respect of the corporation resident in Canada of a pro- 
viding foreign affiliate is equal to the proportion deter- 
mined by the following formula: 
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A/B 
where 


A is the amount of dividends that would es received 
by the calculating foreign affiliate from the provid- 
ing foreign affiliate if, at that time. the providing 
foreign affiliate had paid dividends on all of its 
shares and the total amount of those dividends were 
equal to its consolidated net surplus (determined as- 
suming that the providing foreign affiliate were the. 
particular foreign affiliate) in respect of the corpora- 
tion resident in Canada, or, where it does not have 
such a consolidated net surplus, its exempt deficit 
(determined assuming that the providing foreign af- 
filiate were the particular foreign affiliate) in re- 
spect of the SDS resident in Canada, at = 
time; and ~ 


is the amount of the providing ici affiliate’ s 
consolidated net surplus (determined assuming that 
the providing foreign affiliate were the particular 
foreign affiliate) in respect of the corporation resi- 
dent in Canada, or, where it does not have such a 
consolidated net surplus, its consolidated exempt 
deficit (determined assuming that the providing for- 
eign affiliate were the particular foreign affiliate), in 
respect of the corporation resident in Se grate at that 
time; and 


—in determining the particular foreign affiliate’s consoli- 
dated exempt deficit in ae of | the corporation resi- 
dent in Canada, 


* no amount were included, dvcedy or indirectly, in 
respect of the exempt deficit in respect of the corpo- 
ration resident in Canada of the particular share- 
holder of the particular foreign affiliate that dis- 
posed of the disposed share, and 


* no amount were included, directly or indirectly, in 
respect of the exempt deficit in respect of the corpo- 
ration resident in Canada of the particular foreign 
affiliate or any subsidiary affiliate more than once. 


¢ New paragraph (c) deems the amount of the particular for- 


eign affiliate’s taxable surplus and underlying foreign tax, 
in respect of the corporation resident in Canada (the “con- 
sclidated taxable surplus”, and “consolidated underlying 
foreign tax”, respectively), at the calculation time, to be the 
amount that would be its taxable surplus, and underlying 
foreign tax, in respect of the corporation resident i in Can- 
ada, at that time, if: 


— the particular foreign affiliate and each subsidiary affili- 
ate had, at the calculation time, no amount of exempt 
surplus, exempt deficit or taxable deficit, in respect pe 
the corporation resident in Canada, 


— the amount of the taxable surplus and nndedyine for- 
eign tax in respect of the corporation resident in Canada 
of the particular foreign affiliate, were, immediately 
before the calculation time, increased by the particular 
foreign affiliate’s proportionate share (described below) 
of the taxable surplus or underlying foreign tax in re- 
spect of the corporation resident in Canada of each sub- 
sidiary affiliate in which the particular foreign affiliate 
has, immediately before the calculation time, a direct 
equity percentage if that taxable surplus, and underlying 
foreign tax, in respect of the corporation resident in 
Canada were, immediately before the ee time, 
determined in the following manner: 


* the taxable surplus and underlying ‘tes tax, in 
respect of the corporation resident in Canada, of the 
subsidiary affiliate were increased by the subsidiary 
affiliate’s proportionate share of the taxable surplus 
or underlying foreign tax, in respect of the corpora- 
tion resident in Canada, of a foreign affiliate of the - 
corporation resident in Canada in which the subsidi-_ 
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ary affiliate had, immediately before the time that is 
immediately before the calculation time, a direct eq- 
uity percentage; and 


the taxable surplus, and underlying foreign tax in 
respect of the corporation resident in Canada, of a 
subsidiary affiliate in which another subsidiary af- 
filiate has a direct equity percentage, were increased 
before the increase in that other subsidiary affili- 
ate’s taxable surplus and underlying foreign tax, in 
respect of the corporation resident in Canada; 


— the proportionate share, at any time, of a calculating 
foreign affiliate of the taxable surplus or underlying for- 
eign tax of a providing foreign affiliate were equal to 
the proportion determined by the following formula: 


AIB- 
where 


A is the amount of dividends that would be received, 
at that time, by the calculating foreign affiliate from 
the providing foreign affiliate if, at that time, the 
providing foreign affiliate had paid dividends on all 
of its shares and the total of those dividends were 
equal to its consolidated net surplus (determined as- 
suming that the providing foreign affiliate were the 

_ particular foreign affiliate), in respect of the corpo- 
ration resident in Canada, or, where it does not have 
- such a consolidated net surplus, its consolidated tax- 
able surplus (determined assuming that the provid- 
ing foreign affiliate were the particular foreign affil- 
iate), in respect of the oo —— in 
Canada, at that time, and 


B is the amount of the providing rien affiliate’ s 
consolidated net surplus (determined assuming that 
the providing foreign affiliate were the particular 
foreign affiliate), in respect of the corporation resi- 
dent in Canada, or, where it does not have such a 

- consolidated net surplus, its consolidated taxable 
surplus (determined assuming that the providing 
foreign affiliate were the particular foreign affili- 
ate), in respect of the corporation resident in Can- 
ada, at that time, and 


—— in determining the particular foreign affiliate’s consoli- 
dated taxable surplus, and consolidated underlying for- 
eign tax, 


* no amount were included, directly or indirectly, in 
respect of the taxable surplus and underlying for- 
eign tax in respect of the corporation resident in 
Canada, of the particular shareholder of the particu- 
lar foreign affiliate that disposed of the disposed 
share, and 


* no amount were included, directly or indirectly, in 
respect of the taxable surplus and underlying for- 
eign tax in respect of the corporation resident in 
Canada of the particular foreign affiliate or any sub- 
sidiary affiliate more than once. 


¢ New paragraph (d) deems the amount of the particular for- 
eign affiliate’s taxable deficit (the “consolidated taxable 
deficit”), in respect of the corporation resident in Canada, 
at the calculation time, to be the amount that would be its 
taxable deficit, at that time if 


— the particular foreign affiliate and each subsidiary affili- 
ate had (except in determining consolidated net sur- 
plus), at the calculation time, no amount of exempt sur- 
plus, exempt deficit or taxable surplus, in respect of the 
corporation resident in Canada, 


— the amount of the taxable deficit in respect of the corpo- 
ration resident in Canada of the particular foreign affili- 
ate were, immediately before the time that is immedi- 
ately before the calculation time, increased by an 
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amount equal to the particular foreign affiliate’s propor- 
tionate share (described below) of the taxable deficit in 
respect of the corporation resident in Canada of each 
subsidiary affiliate in which it has, immediately before 
the calculation time, a direct equity percentage, if that 
taxable deficit in respect of the corporation resident in 
Canada were, at the particular time, determined in the 
following manner 


* the taxable deficit of the subsidiary affiliate were in- 
creased by the subsidiary affiliate’s proportionate 
share of the taxable deficit of a foreign affiliate of 
the corporation resident in Canada in which the sub- 
sidiary affiliate had, immediately before the particu- 
lar time, a direct equity percentage, and 


the taxable deficit of a subsidiary affiliate in which 
another subsidiary affiliate has a direct equity per- 
centage were increased before the increase in that 
other subsidiary affiliate’s taxable deficit, 


e 


——the proportionate share, at any time, of a calculating 
foreign affiliate of the corporation resident in Canada, 
of the taxable deficit of a providing foreign affiliate 
were equal to the proportion determined by the follow- 
ing formula: 


A/B 
where 


A. is the amount of dividends that would be received, 
at that time, by the calculating foreign affiliate from 
the providing foreign affiliate if, at that time, the 

- providing foreign affiliate had paid dividends on all 
of its shares and the total amount of those dividends 
were equal to its consolidated net surplus (deter- 
mined assuming that the providing foreign affiliate 
were the particular foreign affiliate) in respect of the 
corporation resident in Canada, or, where it does not 
have such a consolidated net surplus, its consoli- 
dated taxable deficit (determined assuming that the 
providing foreign affiliate were the particular for- 
eign affiliate), at that time, and 


Bis the amount of the providing foreign affiliate’s 
consolidated net surplus (determined assuming that 
the providing foreign affiliate were the particular 
foreign affiliate) in respect of the corporation resi- 
dent in Canada, or, where it does not have such a 
consolidated net surplus, its consolidated taxable 
deficit (determined assuming that the providing for- 
eign affiliate were the particular foreign affiliate) in 
respect of the corporation resident in Canada, at that 
time, and 


—— in determining the particular foreign affiliate’s consoli- 
dated taxable deficit in respect of the corporation resi- 
dent in Canada, 


* no amount were included, directly or indirectly, in 
respect of taxable deficit, in respect of the corpora- 
tion resident in Canada, of the particular share- 
holder of the particular foreign affiliate that dis- 
posed of the disposed share, and 


* no amount were included, directly or indirectly, in 
respect of the taxable deficit, in respect of the cor- 
poration resident in Canada, of the particular for- 
eign affiliate or any subsidiary affiliate more than 
once. 


« New paragraph (e) provides, in applying subsection 
5901(1) to subsection 5900(1), and for the purpose of para- 
graph (f), that, 


— the particular foreign affiliate’s exempt surplus in re- 
spect of the corporation resident in Canada, immedi- 
ately before the dividend time, is deemed to be the 
amount, if any, by which the particular foreign affili- 
ate’s consolidated exempt surplus exceeds the amount 
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@ 


of the particular foreign affiliate’s consolidated exempt 
deficit, in respect of the corporation resident in Canada, 
at that time (or, if there is no such excess, MD, 


— the particular foreign — affiliate’ $. exempt deficit in re- 
spect of the corporation resident in Canada, immedi-— 
ately before the pyeine a, is deemed to be the 


ate’s consolidated erenip! dcheit cee The amount of 
the fue te ae s consolidated exem 


the surecaee fovea a affiliat 
spect of the corporation reside xe 
ately beleie the dividend time is ( 


of the mace foreign ee 
deficit, i in es of cor 


Related Provisions: Reg. 5902(2) — Interpretation; Reg. 5902(7) — 
Elected amount restricted to net surplus of affiliate where shares are dis- 
posed of. 


Po affiliate’ s Ol 
spect of the -corpori 
time, 


exceeds Forms: T2107: Election for a share disposition in a foreign affiliate. 


* the total of the part 
dated exempt defic re: 
resident in Canada, at that 


(2) For the purposes of paragraphs (1)(a) and (b), 


(a) in determining the exempt surplus or exempt defi- 
cit, the taxable surplus or taxable deficit, the underly- 
ing foreign tax and the net surplus of a particular for- 
eign affiliate of a taxpayer resident in Canada in which 
any other foreign affiliate of the taxpayer has an eq- 
uity percentage, no amount shall be included in re- 
spect of any distribution that would be received by the 
particular affiliate from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in 
Canada has issued shares of more than one class of its 
capital stock, the amount that would be paid as a divi- 


holder of the disposed shore in ee en dispose 


share, at the dividend time, if the particular foreign affiliate — dend on the shares of any class is such portion of its 
paid a dividend, at that time, on all of its shares, the total of © exempt surplus or exempt deficit and its taxable sur- 
which was equal to the amount of its consolidated net sur- plus (including underlying foreign tax applicable) or 
plus in respect of the corporation resident i in n Canada, oe taxable deficit (and thus net surplus) as, in the circum- 


a ie Gs stances, it might reasonably be expected to have paid 


on all the shares of that class. 


New paragraph (g) provides, for the purpore: of apetine 
subsection 5901(1) to subsection 5900(1), that the amount gan 
of the whole dividend paid by the particular foreign affili- Proposed Repeal 

ate, at the dividend time, on the shares of the specified class _ Application: The February 27, 2004 dra ons ( 
is deemed to be the amount obtained when the total of all | subsec. 1(2), will repeal subsec. As ble on 
amounts deemed by subsection 93(1) or 93(1.2) of the Act 5902(1) above. ULGaies Conese 
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(3) Where an election under subsection 93(1) of the Act is 
made by a corporation resident in Canada in respect of the 
disposition of a share of the capital stock of a foreign af- 
filiate of the corporation, no adjustment shall be made to 
the affiliate’s exempt surplus, exempt deficit, taxable sur- 
plus, taxable deficit or underlying foreign tax in respect of 
the corporation as a consequence of the election except as 
ta rt in subsections 5905(2), 0) and (8). 


_ Proposed Amendme ) 


(4) [Revoked] 


(5) Any election under subsection 93(1) of the Act by a 
corporation resident in Canada in respect of any share of 
the capital stock of a foreign affiliate of the corporation 
disposed of by it or by another foreign affiliate of the cor- 
poration shall be made by filing the prescribed form with 
the Minister on or before the day that is the later of 


(a) December 31, 1989; and 
(b) where the election is made 


(i) in respect of a share disposed of by the corpora- 
tion, the day on or before which the corporation’s 
return of income for its taxation year in which the 
disposition was made is required to be filed pursu- 
ant to subsection 150(1) of the Act, or 


(ii) in respect of a share disposed of by another for- 
eign affiliate of the corporation, the day on or 
before which the corporation’s return of income for 
its taxation year, in which the taxation year of the 
foreign affiliate in which the disposition was made 
ends, is required to be filed pursuant to subsection 
150(1) of the Act, 


as the case may be. 
Proposed Amendment — Reg. 5902(5) 


(5) Any election under subsection 93(1) or (1.2) of the 
Act by a corporation resident in Canada in respect of 
any share of the capital stock of a foreign affiliate of the 
corporation disposed of by it, by a foreign affiliate of 
the corporation or by a partnership shall be made by fil- 


ot ends. sea the ee corporation isa cn affiliate 
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ing the prescribed form with ae Minister on or before 
ae day thatis, = oe 


_ (a) where the eiecdons is made in. respect of a share 


_ : _ digest of byt the oe the s  poanoy s fil, 


7b) where He wedon is cee in respect of a share 
tees : ft ee a orien affiliate of the corporation, 


hic heudes the last day of. 
€ Peep in which the 


of the oration, the relevant year is the taxation year of the 
corporation in which the taxation year of the affiliate which in- 
cludes the last day of the fiscal Las of the seve in which 
the disposition was made ends. 


Forms: T2107: Election for a share disposition in a foreign affiliate. 


(6) Where at any time a corporation resident in Canada is 
deemed by virtue of subsection 93(1.1) of the Act to have 
made an election under subsection 93(1) of the Act in re- 
spect of a share of the capital stock of a particular foreign 
affiliate of the corporation disposed of by another foreign 
affiliate of the corporation, the amount deemed to have 
been designated in the election is hereby prescribed to be 
the lesser of 


(a) the capital gain, if any, otherwise determined in re- 
spect of the disposition of the share; and 


(b) the amount that could reasonably be expected to 
have been received in respect of the share if the partic- 
ular affiliate had at that time paid dividends the aggre- 
gate of which on all shares of its capital stock was 
equal to the amount determined under paragraph 5902 
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(1)(a) to be its net surplus in respect of the corporation 


for the purposes of the election. 
Proposed Amendment — 5902(6) | 


(6) The amount designated in an election deemed by 
subsection 93(1.1) of the Act to have been made under 
subsection 93(1) of the Act is prescribed to be the 
amount that is the lesser of 


(a) the capital gain, if any, otherwise determined in 
respect of the disposition of the share, and © 

(b) the amount of attributed net surplus (as deter- 
mined under paragraph (1)(f)) in respect of the share. 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 1(4), will amend subsec. 5902(6) to read as above, = ApPIE 
cable on the same basis as 5902(1) above. 


Technical Notes: Subsection 5902(6) applies where subsec- | 


tion 93(1.1) of the Act deems a corporation to have made an 
election under subsection 93(1) to treat proceeds of disposition 


of a share of a foreign affiliate as a dividend. Subsection © 


5902(6) deems the amount designated in the deemed election 
to be the lesser of the capital gain otherwise determined in re- 
spect of the disposition of the share and the amount that could 
reasonably be expected to have been received on the share if 
the affiliate had paid its net surplus in respect of the corpora- 
tion as a dividend. 


As announced in 2001, subsection 5902(6) is amended to en- 
sure that the subsection will apply where subsection 93(1.3) of 
the Act deems a corporation resident in Canada to have made 
an election under proposed subsection 93(1.2) of the Act in re- 
spect of a taxable capital gain from a deemed disposition of a 


share of a foreign affiliate of the corporation disposed of by a> 


partnership of which another foreign affiliate of the corporation 
is a member. 


Subsection 5902(6) is further amended to refer, in paragraph 


(b), to the amount of the “attributed net surplus” (defined in— 
new paragraph — in ile of the share — a / 


posed of. 
Proposed Addition — 5902(7) 


(7) The amount designated in an election deemed by 


subsection 93(1.3) of the Act to have been made under 
subsection 93(1.2) of the Act is prescribed to be the 
amount that is the lesser of 


(a) the taxable capital gain, if any, otherwise deter- 


mined in respect of the disposition of the share, and 


(b) the amount that is one-half of the amount re- 
ferred to in paragraph (6)(b). 


Application: The February 27, 2004 draft regulations (foreign affili- 


ates), subsec. 1(4), will add subsec. 5902(7), applicable on the same ba- 
sis as 5902(1) above. 


Technical Notes: New subsection 5902(7) provides that the 
amount designated in an election deemed by subsection 93(1.3) 
of the Act to have been made under subsection 93(1.2) of the 
Act is prescribed to be the lesser of 


* the taxable capital gain, if any, otherwise determined in re- 
spect of the disposition of the share; and 
* the amount that is '/2 of the amount referred to in paragraph 
5902(6)(b). 
Example — Subsection 5902(1) 
A, Facts 
1. Canco is a corporation resident in Canada. 


2. Canco owns 100% of FAI and 50% of FA6, and both 
FAI and FA6 are foreign affiliates of Canco. 

3. FAl owns 80 shares (80%) of FA2 and FA6 owns 20 
shares (20%) of FA2. 


4. FA2 owns 70% of FA3, FA3 owns 100% of FA4 and 
FA4 owns 100% of FAS. 
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5. FAI transfers 30 of its shares in FA2 to FA6, and 
_ subsection 93(1) of the Act applies to the transfer, re- 
garding which Canco designates $123 as the dividend 
received by FAI in respect of the disposed shares. 
6. At the time of the transfer, FA2 has an exempt sur- 
plus of $200, a taxable surplus of $0, an exempt deficit 
of $0 and an underlying foreign tax (“UFT”) of $0. 
7. At the time of the transfer, FA3 has an exempt sur- 
plus of $100, a taxable opis of $75, an ere deficit 
a $0 and an UFT of $10. 
8. At the time of the transfer, FA has an exempt sur- 
plus of $0, a taxable surplus of $0, an exempt als of 
$200 and an UFT of $0. 
9. At the time of the transfer, FA5 has an exempt sur- 
plus of $0, a taxable surplus of $325, an exempt deficit 
of $0 and an UFT of $200. 
10. All the corporations have only aed 1 00 shares of 
one class. 
B. Application of Subsection 5902(1) 
1. Consolidated Exempt Surplus (Paragraph 5902(1)(a)) 
_ The consolidated exempt surplus of FA2 is $270. 
Step 1. Exempt surplus of FAS is determined as the ex- 
empt surplus of FAS ($0), otherwise determined. 
_ Step 2. Exempt surplus of FA4 is determined as the ex- 
_empt surplus of FA4 ($0), otherwise determined, plus 
proportionate share of exempt surplus of FAS 


where $0 + A/B x C = $0 


_ A isthe amount that would be nes by FA4 if FAS 
paid its entire consolidated nel loss as a divi- — 
_ dend ($325 ) L 


B_ is the amount of consalicated net surplus of FAS 
($325) 
C iste ‘exempt surplus of FAS ($0). 


Step 3. Exempt surplus of FA3 is determined as ‘the ex- 
empt surplus of FA3 ($100), otherwise determined, plus 
Proporionaie share of exempt surplus of FA4 


where $100 + A/B x C = $100 


L A is the amount that would be received by FA3 if FA4 — 
paid its entire consolidated net surplus as a divi- 
dend ($125) 


B_ is the amount of consolidated net ee of FA4 
($125) o 
Cis the exempt surplus of FA4 ($0). 


Step 4. Exempt surplus of FA2 is determined as the ex- 
empt surplus of FA2 ($200), otherwise determined, plus 
_ proportionate share of exempt surplus of FA3 


ee $200 + A/B x C = $270 


A_ is the amount that would be received by FA2 if FA3 
paid its entire consolidated net surplus as a divi- 
dend ($210) 


Bis the amount of conspleistea net inte of FA3 
($300) 
Cis the exempt surplus of FA3 ($100). 
2. Consolidated Exempt Deficit (Paragraph 5902(1)(b)) 
The consolidated exempt deficit of FA2 is $140. 


Step 1 Exempt deficit of FAS is determined as the ex- 
empt deficit of FAS ($0), otherwise determined. 


Step 2. Exempt deficit of FA4 is determined as the ex- 
empt surplus of FA4 ($200), otherwise determined, plus 
proportionate share of exempt surplus of FAS 

$200 + A/B x C = $200 


where 
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A_ is the amount that would be received by FA4 if FAS 
paid its entire consolidated net surplus as a divi- 
dend ($325) 


Bis the amount of eonaiidaied: net supls of FAS 
($325) 
C ‘is the exempt deficit of FAS ( soy: 


_ Step 3. Exempt defi cit of FA3 is determined a. as the ex- 
empt surplus of FA3 ($0), otherwise determined, plus 
proportionate share oy exempt surplus hg FAS 


whiner $0+ AJB x C = $200. 


__ A is the amount that would be received by FA3 if FA4 
paid its entire consolidated net eli hose ds a a divi- 
dend ($125) 


Bis the amount of consolidated » net surplus of FA4 


(125) 


_C. is the exempt deficit of FA4 { (8200), 


Step 4. Exempt deficit of FA2 is d etermined ‘as the ex- 
 empt surplus of FA2 ($0), otherwise determined, plus 
Breen: share of exempt surplus af FA3 


where (© $0+ABxC= $140 
A is the amount that would be received by FA2 if FA3 


paid its entire consolidated . net fs as a i divi- 


ee _dend ($210) — 


B &s the amount of somalia. net sul of F FAS 
7 F $300) 


Fe Fhe comm: dene of F PAB ($200) 


3. Consolidated Taxable ew and ees Foreign 


_ Tax (Paragraph 5902( Lic) 


The consolidated taxable surplus of FA2 is $280 a 


the UFT of FA2 is $147. 


‘Step 1, 7 he taxable surplus and UFT of FAS is dee / 


___ mined as the taxable surplus ($320) and UFT ($200), 
_ otherwise determined. 


4 Step Zz The taxable surplus and. UFT of FA4 is deter- 


mined as the taxable surplus ($0) and UFT ($0), of 
FA4, otherwise determined, plus the proportionate 
share of the taxable surplus and UFT of FAS 


$0 + A/Bx C= cable surplus ($320) 
and $0 + A/B x C= UFT ($200) ~~ 


where 


A. is the amount that would be received by FA4 if FAS 


paid its entire consolidated net surplus as a divi- 


dend ($325) 


Bis the amount of consolidated net surplus Ms PAS 
($325) 


C is the taxable surplus ($325) and UFT ($200) - 
FAS, 

Step 3. The taxable surplus and UFT of FA3 is deter- 

mined as the taxable surplus ($75) and UFT ($10), of 

FA3, otherwise determined, plus proportionate share 

the taxable surplus and UFT of FA4 


$75 + A/B x C = taxable surplus ($400) 
where and $10+ A/B XC = UFT $210) 


A_ is the amount that would be received by FA3 if FA4 
paid its entire consolidated net surplus as a divi- 
dend ($125) 


B_ is the amount of consolidated net surplus of FA4 
($125) 


Cis the taxable surplus ($325) and underlying foreign 
tax ($200) of FA4. 


Step 4. The taxable surplus and UFT of FA2 is deter- 
mined as the taxable surplus ($0) and UFT ($0), of 
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_FA2, otherwise determined, plus the proportionate 
share of the taxable surplus and UFT of FA3 


- $0 + A/B x C = taxable surplus ($280) 
es and $0 + (A/B) x C = UFT ($147) 


. _ a‘ is the amount that would be received by FA2 if FA3 
paid its entire consolidated net ae as a divi- 
_ dend ($210) 


© is the amount of consolidated net surplus ee FA3 
($300) — 


C is the taxable surplus ( $400) and underlying foreign 
_ tax ($210) of FA3. 


4 Conolidanen Net Surplus (Paragraph 5902( 1)(e)) 


The consolidated net surplus of FA2 is a 0 and is de- 
termined as B 1ewS - 


oe (A +B) - ae $410 
A is the consolidated exempt surplus a FA2 ($270) 
B is the consolidated taxable surplus of FA2 ($280) 
C is the consolidated exempt deficit of FA2 ($140) 


DD is the consolidated taxable deficit of FA2 ($0). 
- 3. Attributed Surplus ( Paragraph 5902(1)(f)) 


The attributed net surplus in respect of each of the dis- 
posed shares is determined as follows: 


oe AUB = $4.10 
‘A. is the comsol aes net surplus ($410) 


B the total number of shares issued by FA3 (100). 
| 6. The Whole Dividend (Paragraph 5902(1)(g)) 


Assuming that the corporation resident in Canada 
elected, with respect to each share disposed of, under 
_ subsection 93(1) of the Act an amount equal to the at- 
tributed net surplus in respect of the share, the amount 
of the whole dividend paid by the foreign affiliate on the 
_ shares of the class would be lM dloas as 
ae (A xB) xC = $410 
A is the amount elected with respect to a disposed 
share ($4.10) © 


B_ is the number of shares disposed of (30) 


C Gs 410/123 = 3.33. 
Effective Dates 


The amendments to section 5902 apply in respect of elections 
made under subsection 93(1) or (1.2) of the Act in respect of 
dispositions that occur after December 20, 2002 other than dis- 
positions made under agreements in writing made by the ven- 
dor on or before December 20, 2002. 

If the taxpayer makes an election under subsection 93(1) or 
(1.2) of the Act in respect of a disposition that occurs after De- 
cember 20, 2002 and before February 27, 2004 and the tax- 
payer makes a valid election under subsection 133(40) of the 
legislative proposals relating to the the Act released contempo- 
raneously with these draft Regulations, the amendments to sec- 
tion 5902 do not apply and section 5902 is to be read as if it 
contained a subsection (6.1) that read as set out in subpara- 
graph 5(a)(ii) of the enacting legislation for these proposed 
amendments to section 5902. 


The amendments to section 5902 of the Regulations do not ap- 
ply to an election by the taxpayer under subsection 93(1) or 
(1.2) of the Act in respect of a disposition that occurs after De- 
cember 20, 2002 (other than a disposition made under an 
agreement in writing made by the vendor on or before Decem- 
ber 20, 2002) and before February 27, 2004 if the taxpayer 
does not elect under subsection 133(40) of the legislative pro- 
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posals relating to the Act and none of paragraphs 88(3)(a), 
95(2)(c.2), and (d) to (e.5) of the Act applies to the disposition. 


The amendments to section 5902 of the Regulations do not ap- 
ply to an election by the taxpayer under subsection 93(1) or 
(1.2) of the Act in respect of a disposition that occurs after Feb- 
ruary 27, 2004 if the disposition is made under an agreement in 
writing made by the vendor on or before February 27, 2004 and 
none of paragraphs 88(3)(a) and 95(2)(c.2 — (d) to (e. -) of 
the Act applies to the disposition. 


History: Cl. 5902(1)(c)(ii)(B) substituted by P.C. 1997-1670, s. 4, No- 
vember 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable 
to 1996 et seq. 


Para. 5902(5)(a) substituted by P.C. 1989-321, s. 1, March 2, 1989, Can- 
ada Gazette, Part Il, March 15, 1989, applicable in respect of 1972 et seq. 


Subsec. 5902(3) substituted, subsec. 5902(4) revoked, subsec. 5902(6) ad- 
ded by P.C. 1985-467, s. 1, Canada Gazette, Part I, March 6, 1985, appli- 
cable in respect of dispositions of shares made after November 12, 1981. 


Para. 5902(5)(a) substituted by P.C. 1982-3084, October 7, 1982, Canada 
Gazette, Part Il, October 27, 1982, applicable to 1972 ef seq. 


Subsec. 5902(5) substituted by P.C. 1980-503, s. 1, February 8, 1980, 
Canada Gazette, Part II, February 27, 1980, effective in respect of 1972 et 
seq. 


Definitions [Reg. 5902]: “amount” —ITA 248(1), Reg. 5907(7); 
“arm’s length” — ITA 251(1); “capital gain” — ITA 39(1), 248(1); “‘cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “direct equity percent- 
age’ —ITA 95(4); “disposed” —ITA 248(1)“disposition”; | “disposi- 
tion” —ITA 248(1); “dividend” —ITA 248(1); “equity percentage” — 
ITA 95(4), Reg. 5905(15); “exempt deficit” — Reg. 5902(1)-(3), (7), 


5905(7)(b), 5907(1); “exempt surplus’ —Reg. 5902(1)-(3), (7), 
5905(7)(c), 5907(1); “foreign affiliate’—ITA 95(1), 248(1), Reg. 
5907(3); “Minister? —ITA 248(1); “net surplus” — Reg. 5902(1)-(3), 


(7), 5907(1); “prescribed” —ITA 248(1); “resident in Canada” — ITA 
250; “share”, “shareholder” — ITA 248(1); “taxable capital gain” — ITA 
38(a), 248(1); “taxable deficit” — Reg. 5902(1)-(3), (7), 5905(7)(c), 
5907(1); “taxable surplus” — Reg. 5902(1)-(3), (7), 5905(7)(e), 5907(1); 


“taxation year’ —ITA 249; “taxpayer” — ITA 248(1); “underlying for- 
eign tax” — Reg. 5902(1)—(3), (7), 5907(1); “underlying foreign tax appli- 
cable”, “whole dividend” — Reg. 5907(1). 


5903. Deductible loss — (1) For the purpose of the 
description of F in the definition “foreign accrual property 
income” in subsection 95(1) of the Act, the amount pre- 
scribed to be the deductible loss of a particular foreign 
affiliate of a taxpayer for a taxation year and the five im- 
mediately preceding taxation years (each of which pre- 
ceding taxation years is referred to in this subsection as a 
“preceding year’) is the amount, if any, by which 


(a) the total of all amounts each of which is the 
amount, if any, determined in respect of the particular 
affiliate in respect of a preceding year during which it 
was. a controlled foreign affiliate of the taxpayer or of 
a person. described) in. any. of. subparagraphs 
95(2)(f(iv) to (vil) of the Act, by which 


(i) the total of the amounts determined for D and E 
in the definition “foreign accrual property income” 
in subsection 95(1) of the Act in respect of the par- 
ticular affiliate for the preceding year 


exceeds 


(ii) the total of the amounts determined for A, B 
and C in the definition “foreign accrual property 
income” in subsection 95(1) of the Act in respect 
of the particular affiliate for the preceding year 


exceeds the total of 


(b) the total of all amounts each of which is an amount 
determined in respect of the particular affiliate in re- 
spect of a preceding year during which it was a con- 
trolled foreign affiliate of the taxpayer or of a person 


Income Tax Regulations 


described in any of subparagraphs 95(2)(f)(iv) to (vii) 
of the Act and equal to the lesser of 


(i) the amount that would be determined for F in 
the definition “foreign accrual property income” in 
subsection 95(1) of the Act in respect of the partic- 
ular affiliate for the preceding year if that amount 
did not take into account any amount determined 
for any of A, B, C, D or E in the definition “foreign 
accrual property income” in subsection 95(1) of the 
Act in respect of the particular affiliate for any tax- 
ation year that is not a preceding taxation year, and 


(ii) the amount that would be the foreign accrual 
property income of the particular affiliate for the 
preceding year if the formula i in the definition “‘for- 
eign accrual property income” in subsection 95(1) 
of the Act were read without reference to the varia- 
ble F; and 


(c) where a payment has been received by the particu- 
lar foreign affiliate and the payment can reasonably be 
considered to relate to a payment described in subsec- 
tion 5907(1.3) made by another foreign affiliate of the 
taxpayer in respect of a loss, or any portion of a loss, 
of the particular affiliate described in the description 
of D or E of the definition “foreign accrual property 
income” in subsection 95(1) of the Act in respect of 
any preceding year of the particular affiliate, the 
amount of that loss or portion. 


Related Provisions: ITA 152(6.1) — Reassessment to apply FAPI loss 
carryback; Reg. 5903(2)—(6) — Interpretation. 


(2) For the purpose of subsection 5903(1), each amount 
referred to in paragraph 5903(1)(c) in respect of a con- 
trolled foreign affiliate of a taxpayer resident in Canada 
that is not otherwise determined in Canadian currency 
shall be converted to Canadian currency at the rate of ex- 
change prevailing on the last day of the affiliate’s taxation 
year in respect of which the amount determined under 
subsection 5903(1) is being used to determine the foreign 
affiliate’s foreign accrual property income as defined in 
subsection 95(1) of the Act. 


Proposed Amendment —_ Jay 5903(2) _ 
See at end of Reg. 5903. 


Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(3) Where 


(a) there has been a foreign merger (within the mean- 
ing assigned by subsection 87(8.1) of the Act) of two 
or more foreign affiliates of a taxpayer resident in 
Canada in respect of each of which the taxpayer’s sur- 
plus entitlement percentage was not less than 90 per 
cent immediately before the merger (in this subsection 
referred to as “predecessor affiliates”) to form a new 
foreign affiliate in respect of which the taxpayer’s sur- 
plus entitlement percentage immediately after the 
merger was not less than 90 per cent (in this subsec- 
tion referred to as the “successor affiliate”), or 


(b) there has been a dissolution of a foreign affiliate 
(in this subsection referred to as the “predecessor affil- 
iate’’) of a taxpayer resident in Canada and on the dis- 
solution property of the predecessor affiliate, the fair 
market value of which was not less than 90 per cent of 
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the fair market value of all property of the predecessor 
affiliate immediately before the dissolution, was dis- 
tributed to another foreign affiliate (in this subsection 
referred to as the “successor affiliate”) of the taxpayer, 


(4) In computing the foreign accrual property loss of a 
particular foreign affiliate of a taxpayer for a taxation 
year of the affiliate, where the particular affiliate or an- 
other corporation has received a payment described in 
subsection 5907(1.3) from another foreign affiliate of 
the taxpayer which payment can reasonably be consid- 
ered to relate to a loss or portion of a loss of the particu- 
lar affiliate for the year described in the description of D 
or E of the definition “foreign accrual property income” 
in subsection 95(1) of the Act, the amount of the loss or 
portion: of the loss for the ‘year is deemed to be nil. 


the successor affiliate shall, in respect of such part of the 
amount determined under subsection 5903(1) to be the 
deductible loss of a predecessor affiliate at the time of the 
foreign merger or dissolution as may reasonably be con- 
sidered to have arisen while the taxpayer, a person or per- 
sons referred to in any of subparagraphs 95(2)(f)(iv) to 
(vii) of the Act, or the taxpayer together with such a per- 
son or persons, had a surplus entitlement percentage in 


respect of such predecessor affiliate that was not less than (5) For the purpose « of tis Secon aCe Mee nas Wed 


90 per cent, be considered to be the same corporation as, 


and a continuation of, such geeRiee affiliate. 


Proposed Amendment: — ‘Reg ness 


5903. (1) For the purpose of the descsiption of Fi in the 
definition “foreign accrual property income” in subsec- 


tion 95(1) of the Act, the deductible loss of a foreign — 
affiliate of a taxpayer for a particular taxation year of 


the affiliate is the amount claimed by the taxpayer not 
exceeding the foreign accrual property loss of the affili- 
ate for the seven taxation years of the affiliate preceding 
and the three taxation ass of the affiliate Fete the 
particular year. _ — 


(2): In es the idechiouble pe ake a as oe 
ate of a Shoes: or a posiaciiises taxation eve ad ane 
affiliate a OV ae 


(a) she amount aes aden subiooten (ty, in re- 
spect of a foreign accrual property loss of the affili- 
ate for a taxation year of the affiliate shall not exceed 

_ the amount by which that loss exceeds the total of all 
amounts each of which was an amount claimed by 
any taxpayer in respect of that loss in computing the 


-deductible loss of the affiliate for taxation years of _ 


the affiliate before the particular year; and 


_ (b) no amount may be claimed in respect of a iia 7 


accrual property loss of a foreign affiliate for a taxa- 


tion year of the affiliate until the foreign accrual pro- — 
perty losses of the affiliate for aia taxation — 


years have been fully claimed. — 


(3) For the purpose of this section, ee subject to sub- 


section (4), “foreign accrual property loss” of a foreign — 


affiliate of a taxpayer for a taxation year means — 


(a) where at the end of the year the foreign affiliate 
was a controlled foreign affiliate of the taxpayer, the 
amount, if any, by which 


_(i) the total of the amounts determined for D and 
_E in the definition “foreign accrual property in- 
come” in subsection 95(1) of the a in respect of 
_ the affiliate for the year 


exceeds 


(ii) the total of the amounts determined for A, B, 
and C in the definition “foreign accrual property 

~ income” in subsection 95(1) of the Act in respect 
of the affiliate for the year, or — 


(b) where, at the end of the year, the foreign affiliate 
was not a controlled foreign affiliate of the taxpayer 
but was a controlled foreign affiliate of a person de- 
scribed in any of subparagraphs 95(2)(f)(v) to (vii) 
of the Act, the amount determined under paragraph 
(a) for the year. 


a foreign merger (within the meaning assigned by sub- | 


section 87(8.1) of the Act) of two or more foreign affili- 
ates of a taxpayer resident in Canada in respect of each 
of which the taxpayer’s surplus entitlement percentage 


immediately before the merger was not less than 90 per-. 


cent (each of which is in this subsection referred to as a 


“predecessor affiliate”) to form a new foreign affiliate in» 


respect of which the taxpayer’s surplus entitlement per- 


centage immediately after the merger was not less than — 
90 percent (in this section referred to as the “successor 


affiliate”), the successor is deemed to be the same cor- 
poration as, and a epubnuauon Obs each. predecessor 
affiliate. oe . 


(6) For the purpose of this section, where there has been 
a winding-up of one or more foreign affiliates of a tax- 
payer resident in Canada in respect of which the tax- 
payer’s surplus entitlement percentage immediately 
before the winding-up was not less than 90 percent 
(each of which is in this subsection referred to as a 

“predecessor affiliate”) into another foreign. affiliate of 
the taxpayer in respect of which the taxpayer’s surplus 
entitlement percentage immediately before and after the 
winding-up was not less than 90 percent (in this subsec- 
tion referred to as the “‘successor affiliate’), the succes- 
sor affiliate is deemed to be the same corporation as, 
and a continuation of, each predecessor affiliate. 


Application: The March 16, 2001 draft regulations (foreign affili- 
ates — FAPI), subsec. 1(1), will amend s. 5903 to read as above, appli- 
cable to taxation years of foreign affiliates that begin after 1998, except 
that para. 5903(2)(b) applies to foreign affiliate taxation years that begin 
after 2000. 


Technical Notes: The description of F in the definition “for- 
eign accrual property income” in subsection 95(1) of the Act 
allows foreign accrual property income of an affiliate for a year 
to be reduced by the amount prescribed by section 5903 of the 
Income Tax Regulations to be the deductible loss of the affili- 
ate for the year and the five immediately preceding taxation 
years. The amendments to section 5903 and the description of 
F in the definition “foreign accrual property income” in subsec- 
tion 95(1) of the Act provide that deductible losses may include 
foreign accrual property losses for the three taxation years fol- 
lowing and the seven taxation years preceding the year. 


Amended subsection 5903(1) allows a taxpayer to include in 
the deductible loss of a foreign affiliate an amount not exceed- 
ing the foreign accrual property loss of the affiliate for the 
seven taxation years immediately preceding and the three taxa- 
tion years immediately following the particular year. Losses for 
other taxation years will not be included in ig deductible loss 
of the foreign affiliate. 


Amended subsection 5903(2) i the Regulations Bae that, 
in determining the deductible loss of a foreign affiliate of a tax- 
payer for a particular taxation year, the amount claimed under 
subsection 5903(1) in respect of a foreign accrual property loss 
of the affiliate for a taxation year of the affiliate cannot exceed 
the total of amounts previously claimed by any taxpayer in re- 
spect of that loss. Also, no amount may be claimed in respect 
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of a foreign accrual property loss until the foreign accrual pro- | 
perty loss for preceding taxation years has been fully claimed. 


Amended subsection 5903(3) of the Regulations defines for- 
eign accrual property loss of a foreign affiliate of a taxpayer for 
a taxation year. Where, at the end of a taxation year, a foreign 
affiliate is a controlled foreign affiliate of the taxpayer or a per- _ 
son related to the taxpayer, the foreign accrual property los 
the affiliate is the amount, if any, by which (D + E) excee 
+B +C) in the definition “foreign accrual luis inco 
subsection 95(1) of the Act. - 


New subsection 5903(4) of the Regolations. Geviten that, 
where a foreign affiliate of a taxpayer received a payment de- 
scribed in subsection 5907(1.3) of the Regulations — from an 
other affiliate or another corporation, ich eige jas 
lated to a loss or portion of a loss of th 


New aubceuions §903(5) and a of th Regulations provid 
that a predecessor affiliate’s deductible loss may flow throu 
to a successor affiliate following a foreign merger or a 
ing-up of one or more affiliates of a yet provided 

payer’s surplus entitlement percentage exceeds 90 pe 
each predecessor affiliate and in the successor affiliate. 


History: Subsecs. 5903(1), (3) amended by P.C. 1997-1670, s. 5, Novem- 
ber 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to 
taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subsecs. as amended apply to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


That portion of subsec. 5903(3) following para. (b) amended by P.C. 
1989-321, s. 2, March 2, 1989, Canada Gazette, Part Il, March 15, 1989, 


applicable in respect of amalgamations and mergers occurring after No- 
vember 12, 1981. 


Subsecs. 5903(1) and (2) substituted, subsec. 5903(3) added, by P.C. 
1985-467, s. 2, February 14, 1985, Canada Gazette, Part Il, March 6, 
1985, subsecs. 5903(1) and (2) applicable in computing the foreign accrual 
property income of a foreign affiliate for taxation years of the affiliate 
ending after November 12, 1981, and subsec. 5903(3) applicable in re- 
spect of mergers and dissolutions occurring after November 12, 1981. 


Para. 5903(1)(b) substituted by P.C. 1980-503, s. 2, February 8, 1980, 
Canada Gazette, Part II, February 27, 1980, effective in respect of 1976 et 
Seq. 


Definitions [Reg. 5903]: “amount” — ITA 248(1), Reg. 5907(7); “con- 
trolled foreign affiliate’ — ITA 94.1(2)(h), 951), 248(1), Reg. 5907(1); 
“corporation” 248(1), Interpretation Act 35(1); “foreign accrual 
property income” — ITA 95(1), (2), 248(1); “foreign accrual property in- 
come” — ITA 95(1), (2), 248(1); “foreign accrual property loss” — Reg. 
5903(3), (4); “foreign merger” —ITA 87(8.1); “loss” — Reg. 5907(1); 
“person”, “prescribed”, “property” —ITA 248(1); “resident in Can- 
ada” —ITA 250; “surplus entitlement percentage” — Reg. 5905(13); 
“taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


5904. Participating percentage — (1) For the purpose 
of subparagraph (b)(1i1) of the definition “participating 
percentage” in subsection 95(1) of the Act, the participat- 
ing percentage of a particular share owned by a taxpayer 
of the capital stock of a corporation in respect of any for- 
eign affiliate of the taxpayer that was, at the end of its 
taxation year, a controlled foreign affiliate of the taxpayer 
is prescribed to be the percentage that would be the tax- 
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payer’s equity percentage in the affiliate at that time on 
the assumption that 


(a) the taxpayer owned no shares other than the partic- 
ular share; 


(b) the direct equity percentage of a person in any for- 
eign affiliate of the taxpayer, for which the total of the 
distribution entitlements of all the shares of all classes 
of the capital stock of the affiliate was greater than nil, 
was determined by the following rules and not by the 
rules contained in the definition “direct equity percent- 
age” in subsection 95(4) of the Act: 


(i) for each class of the capital stock of the affiliate, 
determine that amount that is the proportion of the 
distribution entitlement of all the shares of that 
class that the number of shares of that class owned 
by that person is of all the issued shares of that 
class, and 


(ii) determine the proportion that 


(A) the aggregate of the amounts determined 
under subparagraph 5904(1)(b) (i) for each 
class of the capital stock of the affiliate 


is of 
(B) the aggregate of the distribution entitle- 


ments of all the issued shares of all classes of 
the capital stock of the affiliate 


and the proportion determined under subparagraph 
5904(1)(b)Gii) when expressed as a percentage is that 
person’s direct equity percentage in the affiliate; and 


(c) the direct equity percentage of a person in any for- 
eign affiliate of the taxpayer, for which the total of the 
distribution entitlements of all the shares of all classes 
of the capital stock of the affiliate was not greater than 
nil, was determined by the rules contained in the defi- 
nition “direct equity percentage” in subsection 95(1) 
of the Act. 


Related Provisions: Reg. 5904(2) — Distribution entitlement. 


History: That portion of subsec. 5904(1) before subpara (b)(i), and para. 
(c), amended by P.C. 1997-1670, subsecs. 6(1), (2), November 20, 1997, 
Canada Gazette, Part Il, December 10, 1997, applicable to taxation years 
of a foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the amended portions apply to taxation years of a foreign affiliate 
of a taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(1) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


All that portion of para. 5904(1)(b) preceding subpara. (1), and para. 
5904(1)(c) substituted by P.C. 1980-503, s. 3, February 8, 1980, Canada 
Gazette, Part II, February 27, 1980, effective in respect of 1976 et seq. 


(2) For the purposes of this section, the distribution enti- 
tlement of all the shares of a class of the capital stock of a 
foreign affiliate of the taxpayer at the’ end of its taxation 
year is the aggregate of 


(a) the distributions made during the year by the affili- 
ate to holders of shares of that class; and 


(b) the amount that the affiliate might reasonably be 
expected to distribute to holders of shares of that class 
immediately after the end of the year if at that time it 
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had distributed to its shareholders an amount equal to 
the aggregate of 


(1) the amount, if any, by which the net surplus of 
the affiliate in respect of the taxpayer at the end of 
the year, computed as though any adjustments re- 
sulting from the provisions of sections 5902 and 
5905 and subsections 5907(2.1) and (2.2) and any 
references thereto during the year were ignored, 
exceeds the net surplus of the affiliate in respect of 
the taxpayer at the end of its immediately preced- 
ing taxation year, and 


(11) the amount that the affiliate would receive if at 
that time each controlled foreign affiliate of the 
taxpayer in which the affiliate had an equity per- 
centage had distributed to its shareholders an 
amount equal to the aggregate of 


(A) the amount that would be determined under 
subparagraph 5904(2)(b)(i) for the controlled 
foreign affiliate if the controlled foreign affili- 
ate were the foreign affiliate referred to in sub- 
paragraph 5904(2)(b)(i), for each of the taxation 
years of the controlled foreign affiliate ending 
in the taxation year of the affiliate, and 


(B) each such amount that the controlled for- 
eign affiliate would receive from any other con- 
trolled foreign affiliate of the taxpayer in which 
it had an equity percentage. 


Related Provisions: Reg. 5904(3) — Interpretation. 


History: Subpara. 5904(2)(b)(i) substituted by P.C. 1978-3599, s. 1, No- 
vember 30, 1978, Canada Gazette, Part Il, December 13, 1978, effective 
for 1978 et seq. 


(3) For the purposes of subsection 5904(2), 


(a) the net surplus of a foreign affiliate of a taxpayer 
who is an individual, in respect of that individual, 
shall be computed as if that individual were a corpora- 
tion resident in Canada; 


(b) in computing the net surplus of a particular foreign 
affiliate of a taxpayer resident in Canada in which any 
other foreign affiliate of the taxpayer has an equity 
percentage, no amount shall be included in respect of 
any distribution that would be received by the particu- 
lar affiliate from such other affiliate; 


(c) if any controlled foreign affiliate of a taxpayer resi- 
dent in Canada has issued shares of more than one 
class of its capital stock, the amount that would be dis- 
tributed to the holders of shares of any class is such 
portion of the amount determined under subparagraph 
5904(2)(b)(ii) as, in the circumstances, it might rea- 
sonably be expected to distribute to the holders of 
those shares; and 


(d) in determining the distribution entitlement 


(i) of a class of shares of the capital stock of a for- 
eign affiliate that is entitled to cumulative divi- 
dends, the amount of any distribution referred to in 
paragraph (2)(a) shall be deemed not to include any 
distribution in respect of such class that is, or 
would, if it were made, be referable to profits of a 
preceding taxation year, and 


(ii) of any other class of shares of the capital stock 
of the affiliate, the net surplus of the affiliate at the 
end of the year referred to in subparagraph (2)(b)(1) 
shall be deemed not to have been reduced by any 
distribution described in subparagraph (i) with re- 
spect to a class of shares that is entitled to cumula- 
tive dividends to the extent that the distribution 


Reg. 
S. 5905(1) 


was referable to profits of a preceding taxation 

year. 
Definitions [Reg. 5904]: “amount” —ITA 248(1), Reg. 5907(7); 
“class” —ITA 248(6); “controlled foreign affiliate’ —ITA 94.1(2)(h), 
95(1), 248(1), Reg. 5907(1); “corporation” —ITA 248(1), Interpretation 
Act 35(1); “direct equity percentage” — Reg. 5904(1)(b); “distribution en- 
titlement” — Reg. 5904(2); “dividend” —ITA 248(1); “equity percent- 
age” —ITA 95(4), Reg. 5905(15); “foreign affiliate’ —ITA 95(1), 
248(1), Reg. 5907(3); “individual” — ITA 248(1); “net surplus” — Reg. 
5902(1)—-(3), (7), 5904(3)(a), (b), 5907(1); “person”, “prescribed” — ITA 
248(1); “resident in Canada’ —-ITA 250; “‘share’’, “shareholder” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


5905. Special rules—(1) [Corporation or FA 
acquiring shares of another FA] — Where at any 
time, other than in the course of a transaction to which 
subsection (2) or (5) applies, a corporation resident in 
Canada or a foreign affiliate of such a corporation ac- 
quires in any manner whatever shares of the capital stock 
of another corporation that was a foreign affiliate of the 
corporation immediately before that time (in this subsec- 
tion referred to as the “acquired affiliate”) and as a result 
thereof the surplus entitlement percentage of the corpora- 
tion in respect of the acquired affiliate increases, for the 
purposes of this Part, the exempt surplus or exempt defi- 
cit, the taxable surplus or taxable deficit and the underly- 
ing foreign tax, in respect of the corporation, of the ac- 
quired affiliate and of each other foreign affiliate of the 
corporation in which the acquired affiliate has an equity 
percentage (in this subsection referred to as the “other af- 
filiate”), other than an acquired affiliate or other affiliate 
in respect of which subsection (8) applies, shall at that 
time be reduced to the proportion of the amount thereof 
otherwise determined that 


(a) the surplus entitlement percentage immediately 
before that time of the corporation in respect of the 
acquired affiliate or the other affiliate, as the case may 
be, determined on the assumption that the taxation 
year of the acquired affiliate or the other affiliate, as 
the case may be, that otherwise would have included 
that time had ended immediately before that time, 
is of 

(b) the surplus entitlement percentage immediately af- 
ter that time of the corporation in respect of the ac- 
quired affiliate or the other affiliate, as the case may 
be, determined on the assumption that the taxation 
year of the acquired affiliate or the other affiliate, as 
the case may be, that otherwise would have included 
that time had ended immediately after that time, 


and, for the purposes of the definitions “exempt deficit’, 
“exempt surplus”, “taxable deficit”, “taxable surplus” and 
“underlying foreign tax” in subsection 5907(1), those re- 
duced amounts are referred to as the opening exempt defi- 
cit, Opening exempt surplus, opening taxable deficit, 
opening taxable surplus and opening underlying foreign 
tax, as the case may be, of each of those affiliates in re- 


spect of the corporation. 


Proposed Amendment — 5905(1) _ 


(1) If, at any time, other than in the course of a transac- 
tion to which subsection (2) or (5) applies, a corporation 
resident in Canada or a foreign affiliate of such a corpo- 
ration acquires in any manner whatever shares of the 
capital stock of another corporation that was, immedi- 
ately after that time, a foreign affiliate of the corporation 
(in this subsection referred to as the “acquired affiliate”) 
and as a result of that acquisition the surplus entitlement 
percentage of the corporation in respect of the acquired 
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affiliate and in respect of any other foreign affiliate of 
the corporation resident in Canada (the acquired affiliate 
and each such other foreign affiliate each being referred 
to in this subsection as the “particular relevant foreign 
affiliate”), increases, the following rules apply: 


(a) for the purposes of this Part, the amount of the 
exempt surplus or exempt deficit, the taxable surplus 
or taxable deficit, and the underlying foreign tax, in 
respect of the corporation, of the particular relevant 
foreign affiliate is (unless subsection (8) applies to 
the particular relevant foreign affiliate because of the 
acquisition of the shares) to be, at that time, adjusted 
to become the proportion of that amount, se a 
without making this adjustment, that 


(i) the surplus entitlement percentage, immedi- 
ately before that time, of the corporation in re- 
spect of the particular relevant foreign affiliate, 


determined on the assumption that the taxation 


year of the particular relevant foreign affiliate 
that otherwise would have included that time had 
ended immediately before that time, 
is of 

(ii) the surplus entitlement percentage, immedi- 
ately after that time, of the corporation in respect 
of the particular relevant foreign affiliate, deter- 
mined on the assumption that the taxation year of 
the particular relevant foreign affiliate that other- 
wise would have included that time had ended 
immediately after that time, and 


(b) for the purposes of applying the definitions “ex- 
empt deficit”, “exempt surplus”, “taxable deficit’, 
“taxable surplus” and “underlying foreign tax” in 
subsection 5907(1), the adjusted amounts determined 
under paragraph (a) are deemed to be the opening 
exempt deficit, opening exempt surplus, opening tax- 
able deficit, opening taxable surplus and opening un- 
derlying foreign tax, as the case may be, of the par- 
ticular relevant foreign affiliate, in respect of the 
corporation. 
Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 2(1), will amend subsec. 5905(1) to read as above, appli- 
cable in respect of acquisitions that occur after February 27, 2004. 
Technical Notes: Subsection 5905(1) provides rules for 
computing the amount of the exempt surplus or exempt deficit, 
the taxable surplus or taxable deficit and the underlying foreign 
tax, in respect of the corporation resident in Canada, of a for- 
eign affiliate of the corporation resident in Canada when the 
surplus entitlement percentage of the corporation resident in 
Canada in respect of a foreign affiliate of that corporation in- 
creases because of the acquisition of shares of a non-resident 
corporation. Subsection 5905{1) is being repealed and replaced 
by proposed new subsection 220KD) that clarifies the operation 
of the rule. 


Proposed new subsection 5905(1) provides that if at any time, 
other than in the course of a transaction to which subsection — 


5905(2) or (5) applies, a corporation resident in Canada or a 
foreign affiliate of such a corporation acquires shares of the 
capital stock of another corporation that was, immediately after 


that time, a foreign affiliate of a corporation resident in Canada 
(the “acquired affiliate”) and as a result of the acquisition the 


surplus entitlement percentage of the corporation resident in 
Canada in respect of the acquired affiliate or any other affiliate 
(the acquired affiliate and each such other affiliate referred to 
as a “relevant foreign affiliate”) increases, the following rules 
apply. 
* The amount of the exempt surplus or exempt deficit, the 
taxable surplus or taxable deficit and the underlying foreign 
tax, in respect of the corporation resident in Canada, of the 
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particular relevant foreign affiliate, is to be adjusted to be- 
come the proportion of the amount determined without 
making this adjustment, that 


— the surplus entitlement. percentage immediately before 
‘that time of the corporation resident in Canada in re- 
spect of the particular relevant foreign affiliate deter- 
mined on the assumption that the taxation year of the 
particular relevant foreign affiliate that otherwise would 
‘have included that time had ended immediately before 
that time, : ; 


is of - 


—the surplus entitlehéat percentage immediately after 
that time of the corporation resident in Canada in re- 
spect of the particular relevant foreign affiliate deter- 
-mined on the assumption that the taxation year of the 
particular relevant foreign affiliate that otherwise would 
have included that time had ended immediately after 
that time. 


For the purposes of applying the definitions “exempt defi- 
cit’, “exempt surplus”, “taxable deficit”, “taxable surplus” 

and “underlying foreign t tax”, in cae 5907(1), the ad- 
justed amounts determined above are deemed to be, in re- 
spect of the particular elevant foreign affiliate, the opening 
exempt deficit, openin: exempt surplus, opening taxable 
deficit, opening taxable surplus and opening underlying 
foreign tax, of the oe sclsvane eg ane: in re- 
_ spect of the corporation. — 


History: The closing words of subsec. 5905(1) amended by P.C. 1997- 
1670, subsec. 7(1), November 20, 1997, Canada Gazette, Part Il, Decem- 
ber 10, 1997, applicable to taxation years of a foreign affiliate of a tax- 
payer that begin after 1994, except that 


(a) the.amendment applies to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been: that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(2) [FA redeeming shares] — Where at any time a 
foreign affiliate of a corporation resident in Canada re- 
deems, acquires or cancels in any manner whatever (oth- 
erwise than by way of a winding-up) any of the shares of 
any class of its capital stock (other than shares redeemed 
or cancelled that the affiliate had previously purchased or 
acquired and that were held by it until that time and in 
respect of which an adjustment has previously been made 
under this subsection or subsection (1) as it read prior to 
November 13, 1981), the following rules apply: 


(a) where, by virtue of an election made by the corpo- 
ration under subsection 93(1) of the Act, a dividend is 
deemed to have been received on one or more of the 
shares of the foreign affiliate that were disposed of by 
the corporation or another foreign affiliate of the cor- 
poration (in this paragraph referred to as the “‘trans- 
feror”’) by virtue of the redemption, acquisition or can- 
cellation of such share or shares by the foreign 
affiliate, for the purposes of the adjustment required 
by paragraph (b), 
(i) immediately before that time there is included 
under subparagraph (v) of the description of B in 
the definition “exempt surplus” in subsection 
5907(1) in computing the affiliate’s exempt surplus 
or exempt deficit, as the case may be, in respect of 


2118 


Part LIX — Foreign Affiliates 


the corporation an amount equal to the product ob- 
tained when the specified adjustment factor in re- 
spect of the disposition is multiplied by the total of 
all amounts each of which is the portion of any 
such dividend that is prescribed by paragraph 
5900(1)(a) to have been paid out of the exempt sur- 
plus of the affiliate, 


(11) immediately before that time there is included 
under subparagraph (v) of the description of B in 
the definition “taxable surplus” in~ subsection 
5907(1) in computing the affiliate’s taxable surplus 
or taxable deficit, as the case may be, in respect of 
the corporation an amount equal to the product ob- 
tained when the specified adjustment factor in re- 
spect of the disposition is multiplied by the total of 
all amounts each of which is the portion of any 
such dividend that is prescribed by, paragraph 
5900(1)(b) to have been paid out of the taxable sur- 
plus of the affiliate, and 


(iii) immediately before that time there shall be de- 
ducted from the amount, if any, otherwise deter- 
mined to be the underlying foreign tax of the affili- 
ate in respect of the corporation an amount equal to 
the product obtained when the specified adjustment 
factor in respect of the disposition is multiplied by 
the aggregate of all amounts each of which is the 
amount prescribed by paragraph 5900(1)(d) to be 
the foreign tax applicable to such portion of any 
such dividend as is prescribed by paragraph 
5900(1)(b) to have been paid out of the taxable sur- 
plus of the affiliate, 


and, for the purposes of subparagraphs (i) to (iii), the 
specified adjustment factor in respect of the disposi- 
tion is the amount equal to the quotient obtained when, 


(iv) where the transferor is the corporation, 100 per 
cent, and 


(v) where the transferor is another foreign affiliate 
of the corporation, the surplus entitlement percent- 
age of the corporation in respect of the transferor 
immediately before the disposition, 


is divided by 
(vi) the surplus entitlement percentage of the cor- 


poration in respect of the foreign affiliate immedi- 
ately before the disposition; 


(b) the exempt surplus or exempt deficit, the taxable 
surplus or taxable deficit and the underlying foreign 
tax, in respect of the corporation, of the affiliate and of 
each other foreign affiliate of the corporation in which 
the affiliate has an equity percentage (in this subsec- 
tion referred to as the “other affiliate’) shall at that 
time be adjusted to the proportion of the amount 
thereof otherwise determined that 


(i) the surplus entitlement percentage immediately 
before that time of the corporation in respect of the 
affiliate or the other affiliate, as the case may be, 
determined on the assumption that the taxation 
year of the affiliate or the other affiliate, as the case 
may be, that otherwise would have included that 
time had ended immediately before that time, 
is of 

(11) the surplus entitlement percentage immediately 
after that time of the corporation in respect of the 
affiliate or the other affiliate, as the case may be, 


determined on the assumption that the taxation 
year of the affiliate or the other affiliate, as the case 


Reg. 
S. 5905(2)(a)(ii) 


may be, that otherwise would have included that 
time had ended immediately after that time; and 


(c) for the purposes of the definitions “exempt defi- 
cit”, “exempt surplus”, “taxable deficit’, “taxable sur- 
plus” and “underlying foreign tax” in subsection 
5907(1), the amounts determined under paragraph (b) 
are referred to as the opening exempt deficit, opening 
exempt surplus, opening taxable deficit, opening taxa- 
ble surplus and opening underlying foreign tax, as the 
case may be, of the affiliate and each other affiliate in 
eae of the corporation resident in Canada. 


roposed Amendment - a - 5905(2) 
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_ (B) the amount of the exempt deficit reduc- 
__ tion, in respect of the corporation resident in 
_ « Canada, of the particular relevant foreign af- 

__ filiate, in respect of the disposed shares, and 


- (C) the amount of the taxable deficit alloca- 
tion, in respect of the corporation resident in 
Canada, of the particular relevant foreign af- 

_. fillate, in respect of the disposed shares, 
(ii) in computing the particular relevant foreign 
_affiliate’s taxable surplus, in respect of the corpo- 
ration resident in Canada, at the balance adjust- 
ment time, there is to be included, under subpara- 
graph (v) of the description of B in the definition 
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Reg. 
S. 5905(2)(a)(ii) 


“taxable surplus” in ee gece 1), the total 
of 


(A) an amount equal to the taxable surplus re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, 


(B) an amount equal to the taxable deficit re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, and 
(C) an amount equal to the exempt deficit al- 
location, in respect of the corporation resident 


in Canada, of the particular relevant foreign” 


affiliate, in respect of the disposed shares, 


(iii) in computing the particular relevant foreign 


corporation resident in Canada, at the Balance ad- ' 


justment time, there is to be included, under sub- 
paragraph (iii) of the description of B in the defi- 
nition “underlying foreign tax” 
5907(1), the total of 


(A) the amount determined - the jon 4 
(which is deemed to be nil, if, in respect of the _ 
particular relevant foreign affiliate, the value — 


determined for B in the formula i is nil) 


where — 
A is the portion of the fone relevant for- 
eign affiliate’s underlying foreign tax, in 
respect of the corporation resident in Can- 


ada, at the balance adjustment time, that — 


may reasonably be considered to have 
Deen included in CompUENE the particular 


foreign tax (as determined ander subpara- 


graph 59021 )(c)), in respect of the corpo- 
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disposition, 


dated underlying foreign tax (as deter- 


in subsection : 


Income Tax Regulations 


eign affiliate, in respect of the a of 
the disposed shares, 


(iv) in computing the particular relevant foreign 
_affiliate’s exempt deficit, in respect of the corpo- 
ration resident in Canada, at the balance adjust- 
- ment time, there is to be included, under subpara- 
graph (viii) of the description of A in the 
definition “exempt surplus” in subsection 


2 _5907(1), an amount equal to the exempt deficit, 


jis the particular foreign affiliate’ S ek : 


mined under paragraph. 5902(1)(c)), in re-_ 


spect of the corporation resident 
Canada, in respect of the disposition, 


filiate’s consolidated underlying foreign 
tax (as determined under paragraph 
5902(1)(c)), in respect of the corporation 
resident in Canada, in respect of the dispo- 


sition), that is prescribed, by paragraph — 


5900(1)(d), to be applicable to the portion 
of the whole dividend (as determined, 
under paragraph 5902(1)(g), in respect of 
the disposition dividend in respect of the 
disposed shares) paid on shares of the 
specified class that is prescribed, by para- 
graph 5900(1)(c), to have been paid out of 
the particular foreign affiliate’s consoli- 
dated taxable surplus, in respect of the cor- 
poration resident in Canada, and 


is the specified adjustment factor in respect 
of the particular relevant foreign affiliate, 
and 


(B) the amount of the underlying foreign tax 
reduction in respect of the corporation resi- 
dent in Canada, of the particular relevant for- 


Dp 


_is the portion, of the particular foreign af- 


_in respect of the corporation resident in Canada, 
of the particular relevant foreign sabes imme- 


: _ diately 1 efore that time, and 
SS 20) in computing the particular relevant reign 


ffiliate’ 's taxable deficit, in respect of the corpo- 
ration resident in Canada, at the balance adjust- 
ment time, there is to be included, under subpara- 


7 _ graph (vi) of the description of A in the definition 
“taxable surplus” 


‘in subsection 5907(1), an 
amount equal to the taxable deficit, in respect of 
the corporation resident in Canada, of the particu- 
far riven — oe iene mere 


eating en tax, in Hee of 


the Sat resident i in Canada, of the aa 


the proportion. of hat’ baie determined without 
akane this adjustment, that . 


@) the surplus entitlement percentage, at the bal- 

ance adjustment time, of the corporation resident 
‘in Canada, in respect of the particular relevant 
foreign affiliate, determined on the assumption 
that the taxation year, of the particular relevant 


_ foreign affiliate, that otherwise would have in- 


cluded that time, had ended immediately before 
that time, 


- is of 


(i) the surstug shtitenient parcentions nainedi: 
ately after the time of the disposition, of the cor- 
poration resident in Canada, in respect of the par- 
ticular relevant foreign affiliate, determimed on 
the assumption that the taxation year, of the par- 
ticular relevant foreign affiliate, that otherwise 

: would have included the balance adjustment 
time, had ended at the time of the disposition; and 


mg : (c) for the purposes of applying the definitions ‘ xP 
_ empt deficit”, 


“exempt surplus”, “taxable deficit”, 
“taxable surplus” and ‘ ‘underlying foreign tax”, in 


7 subsection 5907(1), the amounts determined under 
- paragraph (b), in respect of the particular relevant 
foreign affiliate, in respect of the corporation resi- 


dent in Canada, are deemed to be the opening ex- 


empt deficit, opening exempt surplus, opening taxa- 


ble deficit, opening taxable surplus and opening 


underlying foreign tax, as the case may be, of the 


particular relevant foreign affiliate, in np ain of the 


corporation resident in Canada. 


Application: The February 27, 2004 draft regulations doreivh oe 
ates), subsec. 2(1), will amend subsec. 5905(2) to read as above, appli- 
cable in respect of dispositions in respect of which an election was made 
in respect of which the amendments to s. 5902 apply. 


Technical Notes: Subsection 5905(2) applies where shares 
of a foreign affiliate of a corporation resident in Canada are 
redeemed, acquired or cancelled (otherwise than by way of a 
winding-up). If the corporation has made an election under 
subsection 93(1) of the Act or if the corporation’s surplus enti- 
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tlement percentage in the affiliate changes, then 
surplus balances are adjusted to offset the change 
entitlement percentage. Subsection 5905(2) is being | 
and replaced by proposed new subsection 5905(2) wi ch. ad- 
justs surplus balances of the foreign affiliate i in res a 
election under subsection 93(1) or (. 


Proper new subsection gee pul 


Proposed & new igubeegion: 590502) provides 
(in this te coe the “ 


ema under subparagraph ites ( 
in the definition - oa = is i 
ad. the total of 
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° the amount of the exempt deficit reduction of the | 
_ particular relevant foreign affiliate i in respect of a 


Pes shares, and 


¢ the amount of he ee defic L loci of te 


particular relevant foreign affiliate i in respect of the 
disposed shares, 


_——in computing the particular relevant foreign affiliate’ Ss 


taxable surplus in respect of the corporation resident in 
Canada at the balance adjustment time there is to be in- 
cluded, under subparagraph (v) of the description of B 
in the definition “taxable _ surplus” in subsection 
5907(1), the total of 


* an amount equal to the taxable surplus rediceo, of 
the particular relevant foreign affiliate i in tspert of 
the disposed shares, 


* an amount equal to the ache deficit reduction of 
the particular relevant foreign affiliate in respect of 
the disposed shares, and 


* an amount equal to the exempt deficit allocation of 
the particular relevant foreign affiliate in respect of 
the disposed shares, 


— in computing the particular relevant fistciin affiliate’ s 
underlying foreign tax, in respect of the corporation res- 
ident in Canada, at the balance adjustment time, there is 
included, under subparagraph (iii) of the description of 


Reg. 
S. 5905(2) 


rt 1¢ definition ‘ —— mean tax” in subsec- 
tion 5907( 1), the total ol 


- _* the amount determined by the eal 


_ ee Ge 
- where 
ome ‘is the portion of the pardicar relevant ieee 
affiliate’ s underlying foreign tax in respect of 
the corporation resident in Canada, at the bal- 
ance adjustment time, that can reasonably be 
dered to have been included in computing 
the particular foreign affiliate’s consolidated un- 
_ - derlying foreign tax (as determined under para- 
- graph 5202( 1), in tespect of the disposition, 


he particular foreign affiliate’ Ss consolidated 


paragraph 5902(1)(©)), 


in ey a the 
eepesion, _ _  . 


Hi that is era ee para- 


1)( ), to have been 
ffiliate’s con- 


factor in respect of 
the: oe relevant Line oo. 


_ formula, in respect of the oe on affili- 
alc, is deemed t to be nil, and 


, of the particular relevant foreign affiliate of 
the corpoaden resident in Canada, in respect of the 
_ disposition of the disposed shares, 


—in computing the particular relevant foreign aehae Ss 
exempt deficit, at the balance adjustment time, there is 
_ included, under subparagraph (viii) of the description of 
_A in the definition “exempt surplus” in subsection 
5907(1), an amount equal to the exempt deficit, in re- 
_ spect of e corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, immediately before 
that time, and 


—in computing the particular relevant foreign affiliate’ S 
taxable deficit, in respect of the corporation resident in 
_ Canada, at the balance adjustment time, there is in- 
cluded, under subparagraph (vi) of the description of A 
in the definition “taxable surplus” in subsection 
5907(1), an amount equal to the taxable deficit, in re- 
spect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, mesiately before 

that time. 


¢ The amount, at the balance adjustment time, of exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit and un- 
derlying foreign tax in respect of the corporation resident in 

Canada of the particular relevant foreign affiliate is ad- 
justed to become the proportion of that amount, determined 
without making this adjustment, that 


— the surplus entitlement percentage, at the balance ad- 
justment time, of the corporation resident in Canada, in 


© foreign tax in respect of the corpora-_ 
on resident — in Canada (as determined under 


to Laas to the ee 


ign a he value! detcomined ee Bi in 
the formula is nil, the amount determined by the 


Mae to the haesbng foreign tax re- 
n respect of the corporation resident in 
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e 


is of 


For the purposes of ‘applyin 
Ci, 
and “underlying foreign tax” 
amounts determined under parag 
of the particular relevant foreign 
the opening exempt deficit, fe) 
ing taxable deficit, Gees 


A. Exempt eee — FAG. 


The exempt surplus Gnenkee de 
duced by each of the exempt surplu 
icit reduction and taxable defic 
the corporation resident in Canada, 
disposed shares (see subsections SH (16) to (22)). 7 . 
The adjusted amount of the exempt surplus, in respect of Ca 
the corporation resident in Canada, of FA3 that is deter- | 

mined under paragraph 5905(2)(a) is $500 - ($30 + $150 + 
$50) = $270. No adjustments are required to be made under — 
paragraph 5905(2)(b) because there is no change in the sur- _ 
plus entitlement percentage of the ews resident , 
Canada in respect of FA3. So _ 


1. Exempt surplus reduction —FA3 We : _ under subsection 5902(1) ($500) soli 


respect of the particular relevant foreign affiliate, deter- 
mined on the assumption that the taxation year, of the 
particular relevant foreign affiliate, that otherwise 
would have included that ee had ended immedi it 
before that tinie, _ 


+ The exempt eames reduction, in respect of the corporation — } 
: , of FA3 in oe aie even e hares — 


affiliate, Aoened assuming tl 
the onenar seston foreign 
uld bal 


ended at the time of the : 


29 66 


exempt surplus”, “taxab 


6. ‘Canco. elect: unde to 
designated amount t of $30, 


exempt ion 5905 taxable 5 
each of Bee a FA3., 


. male One <aohis in ‘respec on the corpor 
dent in Canada, of FA2 « 
2 5902(1) ($500) 


corporation resident in C 
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Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 
5905(19) — Taxable deficit allocation. 


History: Subparas. 5905(2)(a)(i), (ii) and para. (2)(c) amended by P.C. 
1997-1670, subsecs. 7(2), (3), November 20, 1997, Canada Gazette, Part 
II, December 10, 1997, applicable to taxation years of a foreign affiliate of 
a taxpayer that begin after 1994, except that 


(a) the amendments apply to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had rejuested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(3) [FA formed by foreign merger] — Where at any 
time a foreign affiliate of a corporation resident in Canada 
has been formed as a result of a foreign merger (within 
the meaning assigned by subsection 87(8.1) of the Act) of 
two or more corporations (each of which in this subsec- 
tion and subsection (4) is referred to as a “predecessor 
corporation”), for the purposes of this Part, the following 
rules apply: 


(a) in respect of the foreign affiliate, 


(i) its opening exempt surplus in respect of the cor- 
poration shall be the amount, if any, by which the 
aggregate of all amounts each of which is the ex- 
empt surplus of a predecessor corporation that was 
a foreign affiliate of the corporation immediately 
before the merger exceeds the aggregate of all 
amounts each of which is the exempt deficit of a 
predecessor corporation that was a foreign affiliate 
of the corporation immediately before the merger, 


(ii) its opening exempt deficit in respect of the cor- 
poration shall be the amount, if any, by which the 
ageregate of all amounts each of which is the ex- 
empt deficit of a predecessor corporation that was a 
foreign affiliate of the corporation immediately 
before the merger exceeds the aggregate of all 
amounts each of which is the exempt surplus of a 


predecessor corporation that was a foreign affiliate 
of the corporation immediately before the merger, 


(iil) its Opening taxable surplus in respect of the 
corporation shall be the amount, if any, by which 
the aggregate of all amounts each of which is the 
taxable surplus of a predecessor corporation that 
was a foreign affiliate of the corporation immedi- 
ately before the merger exceeds the aggregate of all 
amounts each of which is the taxable deficit of a 
predecessor corporation that was a foreign affiliate 
of the corporation immediately before the merger, 


(iv) its opening taxable deficit in respect of the cor- 
poration shall be the amount, if any, by which the 
aggregate of all amounts each of which is the taxa- 
ble deficit of a predecessor corporation that was a 
foreign affiliate of the corporation immediately 
before the merger exceeds the aggregate of all 
amounts each of which is the taxable surplus of a 
predecessor corporation that was a foreign affiliate 

of the corporation immediately before the merger, 
and 


(v) its opening underlying foreign tax in respect of 
the corporation shall be the aggregate of. all 
amounts each of which is the underlying foreign 
tax of a predecessor corporation that was a foreign 
affiliate of the corporation immediately before the 
merger; and 


(b) in respect of any other foreign affiliate of the cor- 
poration, other than a predecessor corporation, in 
which a predecessor corporation had an equity per- 
centage immediately before the merger, the exempt 
surplus or exempt deficit, the taxable surplus or taxa- 
ble deficit and the underlying foreign tax of the other 
affiliate in respect of the corporation shall at that time 
be adjusted to the proportion of the amount thereof 
otherwise determined that : 


(i) the surplus entitlement percentage immediately 
before that time of the corporation in respect of the 
other affiliate, determined on the assumption that 
the taxation year of the other affiliate that other- 
wise would have included that time had ended im- 
mediately before that time, 


is of 


(ii) the surplus entitlement percentage immediately 
after that time of the corporation in respect of the 
other affiliate, determined on the assumption that 
the taxation year of the other affiliate that other- 
wise would have included that time had ended im- 
mediately after that time, 


and, for the purposes of the definitions “exempt defi- 
CIs “exempt surplus”, “taxable deficit”, “taxable sur- 
plus” and “underlying foreign tax” in subsection 
5907(1), the adjusted amounts are referred to as the 
opening exempt deficit, opening exempt’ surplus, 
opening taxable deficit, opening taxable surplus and 
opening underlying foreign tax, as the case may be, of 
the other affiliate in respect of the corporation resident 
in Canada. 


Related Provisions: Reg. 5905(4) — Interpretation; Reg. 5905(6) — 
Interpretation; Reg. 5907(8) — Deemed new. taxation year. 


History: The closing words of para. 5905(3)(b) amended by P.C. 1997- 
1670, subsecs. 7(2), (3), November 20, 1997, Canada Gazette, Part II, De- 
cember 10, 1997, applicable to taxation years of a foreign affiliate of a 
taxpayer that begin after 1994, except that 


(a) the amendments apply to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
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taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 

(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(4) [Application rules for Reg. 5905(3)] — For the 
purposes of paragraph (3)(a), the exempt surplus, exempt 
deficit, taxable surplus, taxable deficit and underlying for- 
eign tax of each predecessor corporation immediately 
before the foreign merger shall be deemed to be the pro- 
portion of the amount thereof otherwise determined that 


(a) the surplus entitlement percentage of the corpora- 
tion resident in Canada immediately before the merger 
in respect of the predecessor corporation, determined 
on the assumption that the taxation year of the prede- 
cessor corporation that otherwise would have included 
the time of the merger had ended immediately before 
that time, 


is of 


(b) the percentage that would be the surplus entitle- 
ment percentage of the corporation resident in Canada 
immediately after the merger in respect of the foreign 
affiliate of the corporation formed as a result of the 
merger if the net surplus of such foreign affiliate were 
the aggregate of all amounts, each of which is the net 
surplus of a predecessor corporation immediately 
before the merger. 


Proposed Amendment — 5905(4) 
(4) For the purpose of subsection (3), 


(a) if, at any time, a foreign affiliate of a corporation 
resident in Canada disposes of one or more shares 
(referred to in this subsection and subsections (16) to 
(23) as the “disposed shares”) of a class of the capi- 
tal stock of a predecessor corporation and the foreign 
affiliate is, because of an election made under sub- 
section 93(1) or (1.2) of the Act, deemed to have re- 
ceived a dividend (referred to in this subsection and 
subsections (18) and (21) as the “disposition divi- 
dend”) on the disposed shares, for the purposes of 
the adjustments required by paragraphs (b) and 
(3)(b), 


(i) in computing the exempt surplus, in respect of 
the corporation resident in Canada, of each prede- 
cessor corporation and of each other foreign affil- 
iate of the corporation resident in Canada in 
which a predecessor foreign affiliate has an eq- 
uity percentage (the particular predecessor corpo- 
ration and each such other foreign affiliate being 
referred to in this subsection and subsections (16) 
to (23) as the “particular relevant foreign affili- 
ate”) at the time (referred to in this subsection 
and subsections (16) to (22) as the “balance ad- 
justment time”) that is immediately before the 
foreign merger, there is to be included under sub- 
paragraph (v) of the description of B in the defi- 
nition “exempt surplus” in subsection 5907(1), 
the total of 


(A) an amount equal to the exempt surplus re- 
duction, in respect of the corporation resident 


in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, 


(B) an amount equal to the exempt deficit re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, and 


(C) an amount equal to the taxable deficit al- 

location, in respect of the corporation resident 
in Canada, of the particular relevant foreign 

affiliate, in respect of the disposed shares, 


(ii) in computing the particular relevant foreign 


affiliate’s taxable surplus, in respect of the corpo- 


ration resident in Canada, at the balance adjust- 
ment time, there is to be included, under subpara- 
graph (v) of the description of B in the definition 
“taxable surplus” in subsection 5907(1), the total 
of 


(A) an amount equal to the taxable surplus re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, 


(B) an amount equal to the taxable deficit re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
_ affiliate, in respect of the disposed shares, and 


(C) an amount equal to the exempt deficit al- 

location, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, 


(ili) in computing the particular relevant foreign 
affiliate’s underlying foreign tax, in respect of the 
corporation resident in Canada, at the balance ad- 
justment time, there is to be included, under sub- 
paragraph (iii) of the description of B in the defi- 
nition “underlying foreign tax” in subsection 
5907(1), the total of c 


(A) the amount determined by the formula 
(which is deemed to be nil, if, in respect of the 
particular relevant foreign affiliate, the value 
determined for B in the formula is nil) — 


AIBxCxD 
where 


A is the portion of the amount of the particu- 
lar relevant foreign affiliate’s underlying 
foreign tax, in respect of the corporation 
resident in Canada, at the balance adjust- 
ment time, that may reasonably be consid- 
ered to have been included in computing 
the amount of the consolidated underlying 
foreign tax (as determined under subpara- 
graph 5902(1)(c)), in respect of the corpo- 
ration resident in Canada, of the particular 
predecessor corporation that issued the dis- 
posed shares, in respect of the disposition, 


Bis the amount of the consolidated underly- 
ing foreign tax (as determined under sub- 
paragraph 5902(1)(c)), in respect of the 
corporation resident in Canada, of the par- 
ticular predecessor corporation that issued 
the disposed shares, in respect of the 
disposition, : 

Cis the total of all amounts each of which is 
the amount, determined by paragraph 
5900(1)(d); to be the amount of foreign tax 
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applicable to the portion of the disposition 
dividend prescribed to have been paid out 
of the taxable surplus of the issuing for- 
eign affiliate, that relates to a disposed 
share, in respect of the disposition, and 
D is the specified adjustment factor, in re- 
sident in Can- 


ada, in respect of the particular relevant: 


foreign affiliate of the corporation resident 
in Canada, of the foreign affiliate of the 
corporation resident in Canada that 

_ posed of the disposed shares, i 


the disposition of the disposed : shares, and 


_(B) the amount of the underlying foreign tax 
reduction in respect of the corporation resi- 
dent in Canada, of the part 


ar relevant for- — 


eign affiliate, in respect of ne eaten of : 


the disposed shares, 
~ (iv) in computing the exempt deficit, in respect of 


the corporation resident in Canada, of the particu- _ 


_lar relevant foreign affiliate, at the balance adjust- 
ment time, there is to-be included, under subpara- 
graph (viii) of the SPU a A in the 
definition “exempt surplus” subsection 

; 22071). ‘an amount equal to ‘the ‘eo deficit, 

in respect of the corporation resident in Canada, 
immediately before that time, of the particular 
relevant foreign affiliate, and 


73 (18 cerapans the particular relevant foreign 


2 Tpo 
ration resident in Canada. at he bale adjust- 
ment time, there is to be included, under subpara- 

graph a of the epson of int the definition 

| 590701), an 
amount ‘equal to the taxable def ae in respect of 
_ the corporation resident in Canada, immediately 

- before that time, of the Pe relevant joree 

 =alliiate, and _ 


: ‘(b) the amount, at ae Palance ee ee : 

exempt surplus, exempt deficit, taxable surplus, ‘tax- 
able deficit and underlying foreign tax, in respect of 
the corporation resident in Canada, of the particular 
relevant foreign affiliate is to be adjusted to become 
the proportion of that amount, determined without 
making that adjustment, that 


x 


_ 


(i) the surplus entitlement percentage, at the bal- 
ance adjustment time, of the corporation resident — 


in Canada, in respect of the particular relevant 
foreign affiliate, determined on the assumption 
that the taxation year, of the particular relevant 
foreign affiliate that otherwise would have in- 


cluded that time, had ended immediately before 


that time, 
is of 
(ii) the surplus entitlement percentage, immedi- 
ately after the time of the disposition, of the cor- 
poration resident in Canada, in respect of the par- 
ticular relevant foreign affiliate, determined on 
the assumption that the taxation year, of the par- 
ticular relevant foreign affiliate, that otherwise 
would have included the balance adjustment 
time, had ended at the time of the disposition. 
Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 2(2), will amend subsec. 5905(4) to read as above, appli- 
cable in respect of dispositions in respect of which an election was made 
in respect of which the amendments to s. 5902 apply. 


i) 
SN 
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Technical Notes: Subsection 5905(4) provides rules for the 
operation of subsection 5905(3), concerning foreign mergers. 


Subsection 5905(4) is replaced by new subsection 5905(4) and 
adjusts surplus accounts in respect of a corporation resident in 
Canada of a foreign affiliate of the corporation resident in Can- 
ada in respect of elections made by the corporation resident in 
Canada under subsections 93(1) and (1.2) of the Act in respect 
of shares of the foreign affiliate that are disposed of. 


Proposed new subsection 5905(4) applies in respect of disposi- 
tions in respect of which an election was made in respect of 
which proposed new subsection 5902(1) applies. 


Proposed new subsection 5905(4) provides, for the purposes of 
subsection 5905(3), the following rules: 


+ if, at any time, a foreign affiliate of a corporation resident 
_in Canada disposes of one or more shares (in this subsec- 
tion and subsections 290916) to (23), the “disposed 
__ shares”) of a class of the capital stock of a predecessor cor- 
_ poration and the foreign affiliate of the corporation resident 
_ in Canada is, because of an election made under subsection 
93(1) or (1.2) of the Act, deemed to have received a divi- 
dend (in this subsection and subsections (18) and (21), the 
“disposition dividend”) on the disposed shares, for the pur- 
poses of the adjustments Fequired by paragraphs (b) and 
5905(3)(b), 


_ in computing the exempt surplus in respect of the cor- 
___ poration resident in Canada of each predecessor corpo- 
ration and each other foreign affiliate of the corporation 
resident in Canada in which a predecessor foreign affili- 
ate has an equity percentage (the particular predecessor 
_ corporation and each such other foreign affiliate being 
referred to in this subsection and subsections 5905(16) 
to (23) as the “particular relevant foreign affiliate”) at 
the time (referred to in this subsection and subsections 
 5905( 16) to (22) as the “balance adjustment time’’) that 
is immediately before the foreign merger, there is to be 
included under subparagraph (v) of the description of B 
in the definition — “eX cempt surplus” in subsection 
5907(1), the total of 
* an amount equal to the exempt surplus reduction in 
respect of the corporation resident in Canada of the 
particular relevant spretenia affiliate i in fespect of the 

| disposed shares, _ 


° an amount equal to the exempt deficit reduction in 
respect of the corporation resident in Canada of the 
particular relevant foreign affiliate in respect a the 
disposed shares, and 


an amount equal to the taxable deficit allocation in 
respect of the corporation resident in Canada of the 
particular relevant foreign affiliate in respect of the 
disposed shares, 


_-—— in computing the particular relevant foreign affiliate’s 

- taxable surplus in respect of the corporation resident in 

Canada, at the balance adjustment time, there is in- 

cluded, under subparagraph (v) of the description of B 

in the definition “taxable surplus” in subsection 
—5907(1), the total of 


¢ the taxable surplus reduction in respect of the cor- 
poration resident in Canada of the particular rele- 
vant foreign affiliate, in respect of the disposed 
shares, 


* the taxable deficit reduction in respect of the corpo- 
ration resident in Canada of the particular relevant 
foreign affiliate, in Beepect of the disposed shares, 
and 


* the exempt deficit allocation in respect of the corpo- 
ration resident in Canada of the particular relevant 
foreign affiliate, in respect of the disposed shares, 


—in computing the particular relevant foreign affiliate’s 
underlying foreign tax at the balance adjustment time, 
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there is included, under subparagraph Gii) of the 


description of B in the definition “underlying mua 


tax” in subsection 5907(1), the total of 


* the amount determined by a formula 


AIBXCXD- 


where 


A is that portion of the! amount of ihe aati 
relevant foreign affiliate’s underlying foreign — 
tax in respect of the corporation resident i in Can- . 


ada, at the balance adjustment time, ‘that ¢: 
sonably be considered to have been inclu 
computing the amount of th 
' derlying foreign tax (as deter 
graph 5902(1)(c)), of the part 
corporation that issued the dis 
respect of the disposition, — . 


B is the amount: of the consoliett 


eS tax in ek of the a 


tax in respect of the corporation reside 
ada applicable to the portion of the gushes 
dividend prescribed to have been paid out ( 


that relates toa disposed s share, in respeet o 


disposition, and 


D ste gpectied aoe factor, 


pe shares, 


— however, if the amount cdetermined, in fee oo . 
the particular relevant foreign affiliate, for B in 

_ the formula is nil, the amount determined, in re- _ 
spect of the particular relevant foreign affiliate, 


by the formula i is deemed to be nil, 


¢ an amount equal to the dee fon tax re- _ 
duction in respect of the corporation resident in 
Canada, of the particular relevant foreign affiliate of . 
the corporation resident in Canada, in a of the - 


disposition of the disposed shares, — 


— in computing the exempt deficit in Hepes of hee corpo- . 
ration resident in Canada of the particular relevant for- _ 
eign affiliate, at the balance adjustment time, there is — 
included, under subparagraph (viii) of the description of 

in subsection | 

5907(1), an amount equal to the exempt deficit, imme- _ 

diately before that time, of the Jaen § relevant for- : 


A in the definition “exempt surplus” 


eign affiliate, and 


— in computing the particular relevant foreign affiliate? S. 


taxable deficit in respect of the corporation resident in 
Canada, at the balance adjustment time, there is in- 
cluded, under subparagraph (vi) of the description of A 
in the definition “taxable surplus” 1 


diately before that time, of the particular relevant for- 
eign alike. 


¢ The amount, at the balance adjustment time, of exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit and un- 
derlying foreign tax, of the particular relevant foreign affili- 


in fh epee of - 
the corporation resident in Canada, in respect of _ 
the particular relevant foreign affiliate, of he. 
foreign affiliate that disposed. of the disposed . 
shares, in respect of ihe Epos en of the dis- 


in subsection — 
5907(1), an amount equal to the taxable deficit, imme- _ 
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ate is adjusted to become the proportion of that amount, 
| determined without making this adjustment, that 


ooo —the surplus entitlement percentage, at the balance ad- 
- justment time, of the corporation resident in Canada, in 

_ respect of the particular relevant foreign affiliate, deter- _ 

mined on the assumption that the taxation year of the 

particular relevant foreign affiliate, that otherwise — 

would have included that a“ eee — eae noma 

before: that time, oo 


ended at the oy of Oe alana 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 
5905(19) — Taxable deficit allocation. 


(5) [Shares of FA:.of predecessor acquired by 
acquiring corporation] — Where at any time 


(a) there is a disposition by a corporation resident in 
Canada (in this subsection referred to as the “prede- 
cessor corporation”) of any of the shares owned by it 
of the capital stock of a particular foreign affiliate of it 
to a taxable Canadian corporation with which the 
predecessor corporation was not dealing at arm’s 
length (in this subsection referred to as the “acquiring 
corporation’), 


(b) there is an amalgamation, to which section 87 of 
the Act applies, of two or more corporations (each of 
which in this subsection is referred to as a “predeces- 
sor corporation”) to form a new corporation (in this 
subsection referred to as the “acquiring corporation”) 
as a result of which shares of the capital stock of a 
particular foreign affiliate of a predecessor corporation 
become the property of the acquiring corporation, or 


(c) there is a winding-up, to which subsection 88(1) of 
the Act applies, of a corporation (in this subsection re- 
ferred to as the “predecessor corporation”) into an- 
other corporation (in this subsection referred to as the 
“acquiring corporation”) as a result of which shares of 
the capital stock of a particular foreign affiliate of the 
predecessor corporation become the property of the 
acquiring corporation, . 
the following rules apply for the purposes of this Part in 
respect of the particular affiliate and each other foreign 
affiliate of the predecessor corporation in which the par- 
ticular affiliate has an equity nabeaswn 


Proposed Amendment - ae pe betw castunbiistin 
— and (d) 


the flowin piles abel for the purposes of thie in : 
respect of the particular affiliate and each other foreign x 
affiliate of the predecessor corporation in which the par- _ 
ticular affiliate has an equity percentage (the particular 
affiliate and each such other foreign affiliate each being — 
referred to in subsections ( 16) to uk as ~ : Neteare, 
relevant foreign affiliate”): 

Application: The February 27 2004 draft repaiations Gorden afGle 
ates), subsec. 2(3), will amend the portion of subsec. 5905(5) between 
paras. (c) and (d) to read as above, applicable in respect of dispositions 
in respect of which an election was made} in og ey of. whet the amend- 
ments to s. 5902 apply. 

Technical Notes: Subsections 5905(5) and 6) ee ee 
as a result of specified types of transactions, all or any of the 
shares, of the capital stock of a particular foreign affiliate of a 
corporation resident in Canada, owned by a “predecessor cor- 
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poration” are acquired by, or otherwise become the property of, 
an ‘ “acquiring corporation”. These transactions are described in 
detail in paragraphs 5905(5)(a), (b) and (c) and can be — 
ally described as follows: 


¢ a transfer of shares of the capital stock of the futdeuler af- 
-filiate by a corporation (the “predecessor corporation”) res-_ 
ident in Canada to a taxable corporation resident in Canada ~ 
(the “acquiring corporation’) with which the predecessor 

meet ae not eed, at aun’siengy — 


° 


—_ ~ as a ak of the ieee 
_ of the particular affiliate bec 
7 aang digas 


“opening exempt care plus”, 
taxable surplus”, oe taxable deficit” g 
lying foreign tax” of the particular affiliate (and of each other 
foreign affiliate of the predecessor corporation: in which the 


particular affiliate has an equity percentage) in respec tof the 


acquiring corporation. These rules ensure that the appropriate — 
amounts of surplus, deficit and underlying foreign tax balances 
of the particular affiliate (and of the relevant subsidiaries of the 
particular affiliate) in respect of the predecessor corporation are 
assumed by the a corporation as a eee ol the 
reorganization. 


Subsection 5905(5) (iu C. the portion hetween oe © a 


(d)) is amended to define the term ° ‘particular relevant f oreign 
affiliate” as a particular foreign affiliate and each other foreign — 


affiliate of the predecessor corporation in which the particular 
affiliate has an equity percentage for the purposes of the sub- 
section and subsections. 5905(16). to 3), This amendment ap- — 


plies in respect of dispositions i in respect of which an election — 


was made in sane . which ae new tion 
S004) applies. —ssisisé‘(éle _ _ _ 


(d) its opening exempt surplus in respect of the acquir- 
ing corporation shall be the amount, if any, by which 
the aggregate of its exempt surplus in respect of each 
predecessor corporation and in respect of the acquiring 
corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c) exceeds the ag- 
gregate of its exempt deficit in respect of each prede- 
cessor corporation and in respect of the acquiring cor- 
poration immediately before any of the transactions 
referred to in paragraph (a), (b) or (c); 


(e) its opening exempt deficit in respect of the acquir- 
ing corporation shall be the amount, if any, by which 
the aggregate of its exempt deficit in respect of each 
predecessor corporation and in respect of the acquiring 
corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c) exceeds the ag- 
gregate of its exempt surplus in respect of each prede- 
cessor corporation and in respect of the acquiring cor- 
poration immediately before any of the transactions 
referred to in paragraph (a), (b) or (c); 

(f) its opening taxable surplus in respect of the acquir- 
ing corporation shall be the amount, if any, by which 
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the aggregate of its taxable surplus in respect of each 
predecessor corporation and in respect of the acquiring 
corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c) exceeds the ag- 
gregate of its taxable deficit in respect of each prede- 
cessor corporation and in respect of the acquiring cor- 
poration immediately before any of the transactions 
referred to in paragraph (a), (b) or (c); 


(g) its opening taxable deficit in respect of the acquir- 
ing corporation shall be the amount, if any, by which 
the aggregate of its taxable deficit in respect of each 
predecessor corporation and in respect of the acquiring 
corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c) exceeds the ag- 
gregate of its taxable surplus in respect of each prede- 
cessor corporation and in respect of the acquiring cor- 
poration immediately before any of the transactions 
referred to in paragraph (a), (b) or (c); and 


(h) its opening underlying foreign tax in respect of the 
acquiring corporation shall be the aggregate of its un- 
derlying foreign tax in respect of each predecessor 
corporation and in respect of the acquiring corporation 
immediately before any of the transactions referred to 
in paragraph (a), (b) or (c). 

Related Provisions: Reg. 5905(5.1)— Amalgamation; Reg. 

oe 2) — Winding-up; Reg. ene — Rules. 


Proposed Addition - _ - §905(5. 1), (5.2) 


(5. 1) Amalgamations - — ‘Where there ‘has been an 
amalgamation described in ‘paragraph (5)(b) to which 
subsection 87(11) of the Act applies and in respect of 
that amalgamation an amount has been — under para- 
graph 88(1)(d) of the Act by the corporation (referred to 
in this subsection as the “parent corporation”) described 
in subsection 87(11) of the Act as the parent — desig- 
nated in respect of shares of a corporation (referred to in 
this subsection as the “particular foreign affiliate”) that 
is, immediately before the amalgamation, a foreign af- 
filiate of the corporation (referred to in this subsection 
as the ‘ ‘subsidiary corporation’) resident in Canada that 
is described in subsection 87(11) of the Act as the sub- 
sidiary, or designated in respect of an interest in a part- 
nership that holds such shares, the following rules apply 
for the purposes of paragraphs (5)(d) to (h): 


(a) subject to paragraph (c), the amount of the ex- 
-empt surplus or exempt deficit, taxable surplus or 
taxable deficit and underlying foreign tax, as the 
ease may be, of the particular foreign affiliate, in re- 

_ spect of the subsidiary corporation and the parent 
corporation is deemed to be nil, immediately before 
the amalgamation; 


(b) subject to paragraph (c), the amount of the ex- 
_empt surplus or exempt deficit, taxable surplus or 
taxable deficit and underlying foreign tax, as the 
case may be, in respect of the subsidiary corporation, 
of each other foreign affiliate (referred to in this sub- 
section as a “lower-tier foreign affiliate”) of the sub- 
‘sidiary corporation (other than the particular foreign 
affiliate) in which the particular foreign affiliate has, 
immediately before the amalgamation, an equity per- 
centage, is deemed to be nil, immediately before the 
amalgamation; and 


(c) the amount of the exempt surplus or exempt defi- 
cit, taxable surplus or taxable deficit and underlying 
foreign tax, as the case may be, of the particular for- 
eign affiliate and of each lower-tier foreign affiliate, 
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in respect of the parent corporation, is deemed to be 
the amount that would be determined if 


(1) in addition to the shares or partnership inter- 
ests held by the parent corporation, if any, that 
are relevant in computing the exempt surplus or 
exempt deficit, taxable surplus or taxable deficit, 
or underlying foreign tax, of any foreign affiliate 
of the parent corporation, in respect of the parent 
corporation, the shares or partnership interests 
that were held by the subsidiary corporation at 
any time in the period (in this subsection referred 
to as the “control period”) that begins at the time 
the parent corporation last acquired control of the 
subsidiary corporation and ends immediately 
before the amalgamation, that are relevant in 
computing the exempt surplus or exempt deficit, 
taxable surplus or taxable deficit, or underlying 
foreign tax, of any foreign affiliate of the subsidi- 
ary corporation, in respect of the subsidiary cor- 
poration, were held by the parent corporation at 
the same times in the control period that they 
were held by the subsidiary corporation, 


(ii) the parent corporation had acquired, at the 
time the parent corporation last acquired control 
of the subsidiary corporation, all the shares and 
partnership interests held, at that time, by the sub- 
sidiary corporation that are relevant in computing 
the exempt surplus or exempt deficit, taxable sur- 
plus or taxable deficit, or underlying foreign tax, 
of any foreign affiliate of the subsidiary corpora- 
tion, in respect of the subsidiary corporation and 


(iii) where the subsidiary corporation acquired or 
disposed of, as the case may be, any shares or 
partnership interests in the control period that are 
relevant in computing the exempt surplus or ex- 
empt deficit, taxable surplus or taxable deficit, or 
underlying foreign tax, of any foreign affiliate of 
the subsidiary corporation, in respect of the sub- 
sidiary corporation, the parent corporation had 
acquired or disposed of, as the case may be, the 
shares or partnership interests at the same time 
they were acquired or disposed of, as the case 
may be, by the subsidiary corporation. 


Technical Notes: New subsection 5905(5.1) concerns verti- 
cal amalgamations of corporations resident in Canada in re- 
spect of which an amount has been designated under paragraph 
88(1)(d) of the Act in respect of a share of a foreign affiliate of 
the parent corporation resident in Canada. This new subsection 
applies in respect of dispositions in respect of which an elec- 
tion was made in respect of which proposed new subsection 
5902(1) applies. 


Proposed new subsection 5905(5.1) provides that, where there 
has been an amalgamation described in paragraph 5905(5)(b) 
to which subsection 87(11) of the Act applies and, in respect of 
that amalgamation, an amount has been — under paragraph 
88(1)(d) of the Act by the corporation (the “parent corpora- 
tion”) described in subsection 87(11) of the Act as the par- 
ent — designated in respect of shares of a corporation (the 
“particular foreign affiliate”) that is, immediately before the 
amalgamation, a foreign affiliate of the corporation (the “sub- 
sidiary corporation”) resident in Canada that is described in 
subsection 87(11) of the Act as the subsidiary, or designated in 
respect of an interest in a partnership that holds such shares, 
certain rules apply for the purposes of paragraphs 5905(5)(d) to 
(h). 


¢ Subject to paragraph 5905(5.1)(c), the amount of the ex- 
empt surplus or exempt deficit, taxable surplus or taxable 
deficit and underlying foreign tax, as the case may be, of 
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the particular foreign affiliate, in respect of the subsidiary 
corporation and the parent corporation is deemed to be nil, 
immediately before the amalgamation. 


Subject to paragraph 5905(5.1)(c), the amount of the ex- 
empt surplus or exempt deficit, taxable surplus or taxable 
deficit and underlying foreign tax, as the case may be, in 
respect of the subsidiary corporation, of each other foreign 
affiliate (a “lower-tier foreign affiliate”) of the subsidiary 
corporation (other than the particular foreign affiliate) in 
which the particular foreign affiliate has, immediately 
before the amalgamation, an equity percentage, is deemed 
to be nil, immediately before the amalgamation. 


Proposed new paragraph 5905(5.1)(c) provides that the 
amount of the exempt surplus or exempt deficit, taxable 
surplus or taxable deficit and underlying foreign tax, as the 
case may be, of the particular foreign affiliate and each 
lower-tier foreign affiliate, in respect of the parent corpora- 
tion, is deemed to be the amount that would have been de- 
termined, if 


— in addition to the shares or partnership interests held by 
the parent corporation, if any, that are relevant in com- 
puting the exempt surplus or exempt deficit, taxable 
surplus or taxable deficit, and underlying foreign tax, of 
any foreign affiliate of the parent corporation, in respect 
of the parent corporation, the shares or partnership in- 
terests that were held by the subsidiary corporation at 
any time in the period (the “control period’) that begins 
at the time the parent corporation last acquired control 
of the subsidiary corporation and ends immediately 
before the amalgamation, that are relevant in computing 
the exempt surplus or exempt deficit, taxable surplus or 
taxable deficit, and underlying foreign tax, of any for- 
eign affiliate of the subsidiary corporation, in respect of 
the subsidiary corporation, were held by the parent cor- 
poration at the same time in the control period that they 
were held by the subsidiary corporation, 


— the parent corporation acquired, at the time the parent 
corporation last acquired control of the subsidiary cor- 
poration, all the shares and partnership interests held, at 
that time, by the subsidiary corporation that are relevant 
in computing the exempt surplus or exempt deficit, tax- 
able surplus or taxable deficit, and underlying foreign 
tax, of any foreign affiliate of the subsidiary corpora- 
tion, in respect of the subsidiary corporation, and 


— where the subsidiary corporation acquired or disposed 
of any shares or partnership interests in the control pe- 
riod that are relevant in computing the exempt surplus 
or exempt deficit, taxable surplus or taxable deficit, and 
underlying foreign tax, of any foreign affiliate of the 
subsidiary corporation, in respect of the subsidiary cor- 
poration, the parent corporation is deemed to have ac- 
quired or disposed of, as the case may be, the shares or 
partnership interests at the same time they were ac- 
quired or disposed of, as the case may be, by the sub- 
sidiary corporation. 


| (5.2) Windings-up — Where there has been a wind- 


ing-up described in paragraph (5)(c) and in respect of 
that winding-up an amount has been — under paragraph 
88(1)(d) of the Act by the corporation (referred to in this 
subsection as the “parent corporation”) described in 


_ subsection 88(1) of the Act as the parent — designated 
_ in respect of shares of a corporation (referred to in this 
_ subsection as the “particular foreign affiliate”) that is, 
_ immediately before the winding-up, a foreign affiliate of 
_ the corporation (referred to in this subsection as the 


“subsidiary corporation’) resident in Canada that is de- 


"scribed in subsection 88(1) of the Act as the subsidiary, 
_ or designated in respect of an interest in a partnership 
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that holds such shares, the following rules apply for the 
purposes of paragraphs (5)(d) to (h): 


(a) subject to paragraph (c), the amount of the ex- 
empt surplus or exempt deficit, taxable surplus or 
taxable deficit and underlying foreign tax, as the 
case may be, of the particular foreign affiliate, in re- 
spect of the subsidiary corporation and the parent 
corporation is deemed to be nil, ae before 
the winding-up; 


(b) subject to paragraph (c), the amount of the ex- 
empt surplus or exempt deficit, taxable surplus or 
taxable deficit and underlying foreign tax, as the 
case may be, in respect of the subsidiary corporation, 
of each other foreign affiliate (referred to in this sub- 
section as a “lower-tier foreign affiliate”) of the sub- 
sidiary corporation (other than the particular foreign 
affiliate) in which the particular foreign affiliate has, 
immediately before the winding-up, an equity per- 
centage, is deemed to be nil, eres before the 
winding-up; and 


(c) the amount of the exempt sample: or exempt defi- 
cit, taxable surplus or taxable deficit and underlying 
foreign tax, as the case may be, of the particular for- 
eign affiliate and each lower-tier foreign affiliate, in 
respect of the parent corporation, is deemed to be a 
amount that would be determined if 


(i) in addition to the shares or partnership inter- 
ests held by the parent corporation, if any, that 
are relevant in computing the exempt surplus or 
exempt deficit, taxable surplus or taxable deficit, 
or underlying foreign tax, of any foreign affiliate 
of the parent corporation, in respect of the parent 
corporation, the shares or partnership interests 
that were held by the subsidiary corporation at 
any time in the period (in this subsection referred 
to as the “control period”) that begins at the time 
the parent corporation last acquired control of the 


subsidiary corporation and ends immediately 


before the winding-up, that are relevant in com- 
puting the exempt surplus or exempt deficit, taxa- 
ble surplus or taxable deficit, or underlying for- 
eign tax, of any foreign affiliate of the subsidiary 
corporation, in respect of the subsidiary corpora- 
tion, were held by the parent corporation at the 
same time in the control period that they were 
held by the subsidiary corporation, 


(ii) the parent corporation acquired, at the time 
the parent corporation last acquired control of the 
subsidiary corporation, all the shares and partner- 
ship interests held, at that time, by the subsidiary 
corporation that are relevant in computing the ex- 
empt surplus or exempt deficit, taxable surplus or 
taxable deficit, or underlying foreign tax, of any 
foreign affiliate of the subsidiary corporation, in 
respect of the subsidiary corporation, and 


(iii) where the subsidiary corporation acquired or 
disposed of, as the case may be, any shares or 
partnership interests in the control period that are 
relevant in computing the exempt surplus or ex- 
empt deficit, taxable surplus or taxable deficit, or 
underlying foreign tax, of any foreign affiliate of 
the subsidiary corporation, in respect of the sub- 
sidiary corporation, the parent corporation is 
deemed to have acquired or disposed of, as the 
case may be, the shares or partnership interests at 


the same time they were acquired or disposed of, 
as the case may be, by the subsidiary corporation. 


Technical Notes: New subsection 5905(5.2) concerns verti- 
cal amalgamations of corporations resident in Canada in re- 
spect of which an amount has been designated under paragraph 
88(1)(d) of the Act in respect of a share of a foreign affiliate of 
the parent corporation resident in Canada. This new subsection 
applies in respect of dispositions in respect of which an elec- 
tion was made in respect of which proposed new subsection 
5902(1) applies. 


New subsection 5905(5. 2) provides that, where there has been 
a winding-up described in paragraph 5905(5)(c) and, in respect 
of that winding-up, an amount has been — under paragraph 
88(1)(d) of the Act by the corporation (the “parent corpora- 
tion’) described in subsection 88(1) of the Act as the parent — 
designated in respect of shares of a corporation (the “particular 
foreign affiliate’) that is, immediately before the winding-up, a 
foreign affiliate of the corporation (the “subsidiary corpora- 
tion”) resident in Canada that is described in subsection 88(1) 
of the Act as the subsidiary or designated in respect of an inter- 
est in a partnership that holds such shares, the following rules 
apply for the purposes of paragraphs 5905(5)(d) to (h): 
¢ Subject to paragraph 5905(5.2)(c), the amount of the ex- 
- empt surplus or exempt deficit, taxable surplus or taxable 
deficit and underlying foreign tax of the particular foreign 
affiliate, in respect of the subsidiary corporation and the 
parent corporation is deemed to be nil, immediately before 
_ the winding-up, 


Subject to paragraph 5905(5.2)(c), the amount of the ex- 
empt surplus or exempt deficit, taxable surplus or taxable 

deficit and underlying foreign tax, as the case may be, in 
_ respect of the subsidiary corporation, of each other foreign 
affiliate (a “lower-tier foreign affiliate”) of the subsidiary 
- corporation (other than the particular foreign affiliate) in 
which the particular foreign affiliate has, immediately 
before the winding-up, an equity percentage, is deemed to 
be nil, immediately before the winding-up. 


New paragraph 5905(5.2)(c) provides that the amount of 
the exempt surplus or exempt deficit, taxable surplus or 
taxable deficit and underlying foreign tax of the particular 
foreign affiliate and each lower-tier foreign affiliate, in re- 
spect of the parent corporation, is deemed to be the amount 
that would have been determined, if 


--—— in addition to the shares or partnership interests held by 
the parent corporation, if any, that are relevant in com- 
puting the exempt surplus or exempt deficit, taxable 
surplus or taxable deficit, and underlying foreign tax, of 
any foreign affiliate of the parent corporation, in respect 
of the parent corporation, the shares or partnership in- 
terests that were held by the subsidiary corporation at 
any time in the period (the “control period”) that begins 
at the time the parent corporation last acquired control 
of the subsidiary corporation and ends immediately 
before the winding-up, that are relevant in computing 
the exempt surplus or exempt deficit, taxable surplus or 
taxable deficit, and underlying foreign tax, of any for- 
eign affiliate of the subsidiary corporation, in respect of 
the subsidiary corporation, were held by the parent cor- 
poration at the same time in the control period that they 
were held by the subsidiary corporation, 


— the parent corporation acquired, at the time the parent 
corporation last acquired control of the subsidiary cor- 
poration, all the shares and partnership interests held, at 
that time, by the subsidiary corporation that are relevant 
in computing the exempt surplus or exempt deficit, tax- 
able surplus or taxable deficit, and underlying foreign 
tax, of any foreign affiliate of the subsidiary corpora- 
tion, in respect of the subsidiary corporation, and 


— where the subsidiary corporation acquired or disposed 
of any shares or partnership interests in the control pe- 
riod that are relevant in computing the exempt surplus 
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or exempt deficit, taxable surplus or taxable deficit, and 
underlying foreign tax, of any foreign affiliate of the 
subsidiary corporation, in respect of the subsidiary cor- _ 
poration, the parent corporation shall be deemed to- 
have acquired or disposed of the shares or partnership 
interests at the same time they were acquired or dis- 
posed of by the subsidiary corporation. 


Application: The February 27, 2004 draft fecoindons fc tls ate 
ates), subsec. 2(4), will add subsecs. 5905(5.1) and (5.2), applicable in 
respect of amalgamations that occur, and _e that igi after 

December 20, 2002. : _ 


(6) [Rules for Reg. 5905(5)] — For the purposes of 
subsection (5), the following rules apply: 


(a) where paragraph (5)(a) is applicable and the prede- 
cessor corporation is, by virtue of an election made 
under subsection 93(1) of the Act, deemed to have re- 
ceived a dividend on one or more of the shares of the 
particular affiliate disposed of in the transaction, for 
the purposes of the adjustment required by paragraph 
(b), 


(i) immediately before the time of the transaction 
there shall be included under. subparagraph (v) of 
the description of B in the definition “exempt sur- 
plus” in subsection 5907(1) in computing the par- 
ticular affiliate’s exempt surplus or exempt deficit, 
as the case may be, in respect of the predecessor 
corporation an amount equal to the quotient ob- 
tained when 


(A) such portion of the dividend as is prescribed 
by paragraph 5900(1)(a) to have been paid out 
of the exempt surplus of the particular affiliate 


is divided by 


(B) the surplus entitlement percentage of the 
predecessor corporation in respect of the partic- 
ular affiliate immediately before the disposition, 
determined on the assumption that the shares 
disposed of by the predecessor corporation were 
the only shares owned by it immediately before 
the time of the transaction, 


(11) immediately before the time of the transaction 
there shall be included under subparagraph (v) of 
the description of B in the definition “taxable sur- 
plus” in subsection 5907(1) in computing the par- 
ticular affiliate’s taxable surplus or taxable deficit, 
as the case may be, in respect of the predecessor 
corporation an amount equal to the quotient ob- 
tained when 


(A) such portion of the dividend as is prescribed 
by paragraph 5900(1)(b) to have been paid out 
of the taxable surplus of the particular affiliate 


is divided by 


(B) the surplus entitlement percentage referred 
to in clause (i)(B), and 


(i111) immediately before the time of the transaction 
there shall be deducted from the amount, if any, 
otherwise determined to be the underlying foreign 
tax of the particular affiliate in respect of the pred- 
ecessor corporation an amount equal to the quo- 
tient obtained when 


(A) the amount prescribed by paragraph 
5900(1)(d) to be the foreign tax applicable to 
such portion of the dividend as is prescribed by 
paragraph 5900(1)(b) to have been paid out of 
the taxable surplus of the particular affiliate 
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is divided by 
(B) the surplus entitlement percentage referred 
to in clause (i)(B); and 


(b) the exempt surplus, exempt deficit, taxable surplus, 
taxable deficit and underlying foreign tax of an affili- 
ate in respect of a predecessor corporation (within the 
meaning assigned by subsection (5)) and the acquiring 
corporation (within the meaning assigned by subsec- 
tion (5)) shall be deemed to be the proportion of the 
amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately 
before the time of the latest of the transactions re- 
ferred to in paragraph (5)(a), (b) or (c) of the pred- 
ecessor corporation or the acquiring corporation, as 
the case may be, in respect of the affiliate, deter- 
mined on the assumption 


(A) that the taxation year of the affiliate that 
otherwise would have included that time had 
ended immediately before that time, and 


(B) where the transaction is one referred to in 
paragraph (5)(a), that the shares referred to 
therein were the only shares owned by the pred- 
ecessor corporation immediately before that 
time, 


is of 


(ii) the surplus entitlement percentage immediately 
after the time of the latest of the transactions re- 
ferred to in.paragraph (5)(a), (b) or (c) of the ac- 
quiring corporation in respect of the affiliate, deter- 
mined on the assumption that the taxation year of 
the affiliate that otherwise would have included 
thak time By Be immediately after that time. 


: it in compuvin the ex iY 
_ the predecessor corporation, of a suiticade rele- 


vant foreign affiliate at the time (referred to in — 


- this subsection and subsections. (16) to (22) as the 
“balance adjustment time’ ? that is a 
before the Bods me, the fol ; 
apply: oo 
(A). if the parecolors level ee affiliate : 
- hee at the balance adjustment _ time, an 
_ amount of exempt surplus, in respect of pe ; 
: corporation resident in Canada, and the issu- 
ing foreign affiliate has, at that time, an 
- amount of consolidated exempt surplus (as de- 

- termined under paragraph 5902(1)(a)), in re- 
spect of the corporation resident in Canada, in — 
respect of the disposition of the disposed — 
share that is equal to or greater than the 


— poration, and - _ 
_ | D isthe surplus sitilernent percentage of the 
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amount of its consolidated exempt deficit (as 
determined under paragraph — 5902(1)(b)), in 
respect of the corporation resident in Canada, © 
in respect of the disposition of the disposed 
/ 2 shares, there i is to be age unde subpara- / 


: hee 


pect of the 
cg of ca 


: paragraph rs as 
: hgaee ee 


in respect OE the ee corporation, — 
i ae of es ee of the dis- a) 


: spect ‘oti the oon ae the dipnced 
shares, deemed to be received on the dis- 
posed shares by the person that disposed of — 
the disposed shares, that is prescribed by 
paragraph 5900(1)(a) to have been paid out | 
of the issuing foreign affiliate’s exempt 
- surplus, in res Be of the 2 Cor 


: predecessor corporation in respect of the 
_ particular relevant foreign affiliate at the — 
__ balance adjustment time, determined on 

the assumption that the disposed shares 
___ were the only shares owned by the pirey 
7) cessor corporation at that time, 


(B) if the amount determined, in respect of the 

particular relevant foreign affiliate, for either 
_B or D in the formula in clause (A) is ‘nil, the 
amount determined, in respect of the particu- 
lar relevant foreign affiliate, a that formula is 
deemed to be nil, 


(C) there is to be included under subparagraph 
(v) of the description of B in the definition 
“exempt surplus” in subsection 5907(1), the 
amount of the particular relevant foreign affil- 
iate’s exempt surplus, i in respect of the corpo- 
ration resident in Canada, at the balance ad- 
justment time if 


(I) the particular relevant foreign affiliate 
has, at the balance adjustment time, an 
amount of exempt surplus, in respect of the 
corporation resident in Canada, and 


(II) the issuing foreign affiliate has, at that 
time, an amount of consolidated exempt 
deficit (as determined under paragraph 
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_ $902(1)(b)), in respect of the corporation 
_ resident in Canada, in respect of the dispo- 
___ sition of the disposed share that is equal to 
or greater than the amount of its consoli- 
_ dated exempt surplus (as determined under 
2) 6 2 Paragraph 5902(1)(a)), in respect of the 
corporation resident in Canada, in respect 
. es AESDO BOR of the disposed shares, 

a ; 


_ (D) there is to be included cher subparagraph 
oe ®) of the description of B in the definition 
_» |. “exempt surplus’ in subsection 5907(1), an 
amount equal to the particular relevant foreign 
 affiliate’s taxable deficit allocation in respect 

ot the disposed shares, | 


ii in computing the taxable carphue in respect of 
a predecessor corporation, of the particular rele- 
vant foreign affiliate, at the balance adjustment 
_ time, the following rules apply: 


“A ie le particular relevant foreign affiliate 
' has, at the balance adjustment time, an 
amount of taxable surplus in respect of the 
‘corporation resident in Canada, and the issu- 
- ing foreign affiliate has, at that time, an 
amount of consolidated taxable surplus (as de- 
termined under paragraph 59021)(c)), in re- 
spect of the corporation resident in Canada, in 
_ respect of the disposition that is equal to or 
greater than the amount of the issuing foreign 
affiliate’s consolidated taxable deficit (as de- 
_ termined under paragraph. 5902(1)(d)), in re- 
___ spect of the corporation resident in Canada, in 
respect of the disposition of the disposed 
shares, there is to be included under subpara- 

| graph (v) of the description of B in the defini- 
tion “taxable surplus” in subsection 5907(1), 
the. amount determined by the formula 


AB CID | . 


where 


A is the portion of the amount of the particu- 
Jar relevant foreign affiliate’s taxable sur- 
plus, in respect of the predecessor corpora- 
tion, at the balance adjustment time, that 
may reasonably be considered to have 
been included in computing the amount of 
_ the issuing foreign affiliate’s consolidated 
_ taxable surplus (as determined under sub- 
paragraph 5902(1)(c)), in respect of the 
predecessor corporation, in respect of the 

_ disposition of the disposed shares, 


_B is the amount of the issuing foreign affili- 
ate’s consolidated taxable surplus (as de- 
termined under subparagraph 5902(1)(c)), 
in respect of the predecessor corporation, 
in respect of the disposition of the dis- 
posed shares, 


C is the portion, of the disposition dividend 
that is, because of an election made under 
subsection 93(1) or (1.2) of the Act in re- 
spect of the disposition of the disposed 
shares, deemed to be received on the dis- 
posed shares by the person that disposed of 
the disposed shares, that is prescribed by 
paragraph 5900(1)(b) to have been paid 
out of the issuing foreign affiliate’s taxable 
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surplus, in respect of the predecessor cor- 
poration, and 


is the surplus entitlement percentage of the 
predecessor corporation in respect of the 
particular relevant foreign affiliate at the 
balance adjustment time, determined on 
the assumption that the disposed shares 
were the only shares owned by the Lo 
cessor corporation at that time, 


(B) if the amount determined, in scopes! of the 


particular relevant foreign affiliate for either B 
or D in the formula in clause (A) is nil, the 
amount determined, in respect of the particu- 


lar relevant ioe SS , by tha — iS 


deemed to be nil, 


(C) there is to be invladed, under Sheu 
graph (v) of the description of B in the defini- _ 


tion “taxable surplus” in subsection 5907(1), 


the amount of particular relevant foreign affil- 
iate’s taxable surplus, in respect of the corpo- | 
ration resident in Canada, at the balance: ad- 


justment time, if 


(i) the particular televant ye affi ate. 


has, at the balance adjustment time, an 


amount of taxable surplus in ee of ms _ 


corporation resident in Canada, and — 


(ii) the i issuing foreign affiliate has, at that 


time, an amount of consolidated taxable 


deficit (as determined under paragraph — 
5902(1)(d)), in respect of the corporation — 
resident in Canada, in respect of the dispo- _ 
sition that is equal to or greater than the - 
amount of the issuing foreign affiliate’s 
consolidated taxable surplus (as deter- 
mined under paragraph 5902(1)(¢)), in re- 


spect of the corporation resi oi in a c 


ada, in respect of the disp 
disposed shares, and — 


(D) there is to be included i in subparagraph ) y 


ble surplus” in subsection 5907(1), an amount 


equal to the particular relevant for 
ate’s exempt deficit evocation 
the disposed shares, | 


(ili) in computing the underlying oe ie 


respect of the predecessor corporation, of the par-— 
ticular relevant foreign affiliate, at the balance 
adjustment time, there is to be included under 
subparagraph (iii) of the description of B in the 


definition * So os tax” 1D — 
5907(1), the total of 


(A) an amount determined by the formula 
(which is deemed to be nil, if, in respect of the 


particular relevant foreign affiliate, the value 


determined for either B or Di in the formula is 
nil) 


A/B x c/D 
where 


A is the portion of he amount of the particu- 
lar relevant foreign affiliate’s underlying 
foreign tax, in respect of the predecessor 
corporation, at the balance adjustment 
time, that may reasonably be considered to 
have been included in computing the 
amount of the issuing foreign affiliate’s 


‘ign affili- a 
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consolidated underlying foreign tax (as de- 

termined under paragraph 5902(1)(c)), in 

respect of the predecessor wee ngte in 
_Tespect of the disposition, 


is the amount of the issuing foreign affili- 
ne Ss consolidated underlying foreign tax 
determined under paragraph 
5002(1)(6)), in respect of the predecessor 
corporation, in respect of the disposition, 
is the total of all amounts each of which is 
the amount, determined by paragraph 
~ 5900(1)(d), to be the amount of foreign tax 
_ applicable to the portion of the disposition 
ao Pa et to Dave — nee) out 


un selvine foie a fa in respect Of 
the particular Bret Soo ton, at 
ular relevant foreign affiliate in respect of 
_ the disposition of the disposed shares. 


B is the amount determined under clause 
OK in respect of the particular relevant 
ffiliate, in respect of the predeces- _ 
sor corporation, in respect of the oe 
: tion of the es a : 


C is th allocation, in. 1 respect 
: of ie predecessor eaipOrAtOA. of the par- — 
ticular relevant foreign affiliate, in respect 
"the: disposition of the disposed Sates, 
and _ 


Dp is the : xable_ ‘surplus in respect of the 

predecessor corporation, at the balance ad- 
 justment time, of the ae relevant 

foreign affiliate, 


oe (iv) i in computing the exempt deficit, in ope 40 - 


_ the predecessor corporation, of the particular rel- 
_ evant foreign affiliate, at the balance adjustment 
time, there is to be included under subparagraph 

 (vili) of the description of A in the definition “ex- — 

-empt surplus” i in subsection 5907(1), an amount — 
equal to the exempt deficit, in respect of the pred- 

-_ ecessor corporation, of the particular relevant for- 
_ eign affiliate, immediately before that time, and 


(vy) in computing the taxable deficit, in respect of 
_ the predecessor corporation, of the particular rel- _ 
evant foreign affiliate, at the balance adjustment 

time, there is to be included under subparagraph 
(vi) of the description of A in the definition “tax- 
able surplus” in subsection 5907(1), an amount 
equal to the taxable deficit, in respect of the pred- 
ecessor corporation, of the particular relevant for- — 
eign affiliate, immediately before that time; and 


Reg. 
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(b) the exempt surplus or the exempt deficit, the tax- 


able surplus or the taxable deficit and the underlying 


foreign tax in respect of a predecessor corporation 
(within the meaning assigned by subsection (5)) and 
in respect of the acquiring corporation (within the 
meaning assigned by subsection (5)) of a particular 
relevant foreign affiliate is, at the balance adjustment 
time, to be adjusted to become the proportion of the 


amount of the surplus, deficit or underlying foreign — 
tax determined via A to Oe Epa 


that 


(i) the surplus padiement percentage. cared. _ 


ately before the time of the latest of the transac- 
tions referred to in paragraphs (5)(a), (b) and (c), 


_ of the predecessor corporation or the acquiring 
corporation, as the case may be, in respect of the 
particular relevant foreign ee Meramec’ 


on the assumptions — 


(A) that the taxation year of ce ae - - 
evant foreign affiliate that otherwise would 
have included the balance adjustment time 


_ had ended immediately before that time, and 


(B) if the transaction is a disposition referred _ 
| tom paragraph (5)(a), that the shares referred 


to in that paragraph were the only shares 


owned by the ee ee at ae 


| balance Ce eee time, 
is Of 


ately after the time of the latest of the transac- 


_ tions referred to in paragraphs (5)(a), (b) and (c), | 


of the predecessor corporation or the acquiring 


corporation, as the case may be, in respect of the — 


particular relevant foreign affiliate, determined 
on the assumption that the taxation year of the 


particular relevant foreign affiliate that otherwise 


would have included that time had ended | imme- 
diately after that time. 


Application: The February 27, 2004 draft ae (foreign affili- 
ates), subsec. 2(5), will amend subsec. 5905(6) to read as above, appli- 


cable in respect of dispositions in respect of which an election was made _ 


in respect of which the amendments to s. 5902 apply. 


Technical Notes: Subsection 5905(6) applies when t there has 
been a non-arm’s length disposition of shares of a foreign affil- 
iate of a corporation resident in Canada to another corporation 


resident in Canada. Subsection 5905(6) is being replaced with 
proposed subsection 5905(6) that requires adjustments of sur- 


plus accounts of the foreign affiliate in respect of elections, 
under subsection 93(1) of the Act, made by the corporation res- 
ident in Canada with respect to the disposition of shares of a 
foreign affiliate of the corporation. 


Proposed new subsection 5905(6) provides that, for the pur- 
pose of subsection 5905(5), certain rules apply. 


e Where paragraph 5905(5)(a) applies and the predecessor 
corporation referred to in that paragraph is, because of an 
election made under subsection 93(1) or (1.2) of the Act, 
deemed to have received a dividend (in this subsection and 
subsections 5905(18) and (21), the “disposition dividend”) 
on one or more of the shares (each of which is referred to in 
this subsection and in subsections 5905(16) to (23) as a 
“disposed share”) of the particular foreign affiliate (the “is- 
suing foreign affiliate”) disposed of, at that time, in the 
transaction for the purposes of the adjustment required by 
paragraph 5905(6)(b), 


— in computing the exempt surplus, in respect of the pred- 
ecessor corporation, of a particular relevant foreign af- 
filiate at the time (in this subsection and subsections 
5905(16) to (22), the “balance adjustment time”) that is 


(ii) ‘the surplus cottienert per onue immedi- 


_ immediately before the disposition time, the following 
_tules apply: 


*if certain conditions set out in clause 

5905(6)(a)(i)(A)- are met, there is included under 

_ subparagraph (v) of the description of B in the defi- 

nition “exempt surplus” in subsection 5907(1), the 
_ amount determined by the formula 

. _ AIBXC/D 

/ where y 

A is the portion of the particular relevant foreign 

____affiliate’s exempt surplus, in respect of the pred- 

_ ecessor corporation, at the balance adjustment 

time, that can reasonably be considered to have 

been included in computing the amount of the 

__ issuing foreign affiliate’s consolidated exempt 

surplus (as determined under paragraph 

_ -5902(1)(a)), i in respect of the predecessor corpo- 


_ ration, in respect of the edepesen of the dis- 
posed shares, ~—rr—eE 


Bis the i issuing foreign ee s consolidated ex- 

empl surplus (as determined under paragraph 

_ 5902(1)(a)), i in respect of the predecessor corpo- 

__ tation, in respect of ine e Aspen of the dis- 
_ posed shares, 


Cs the portion Of the disposition dividend that is, 
because of an election made under subsection 
93(1) or (1.2) of the Act in respect of the dispo- 
‘sition of the disposed shares, received on the 
_ disposed shares by the person that disposed of 
_ those shares, that is prescribed by paragraph 
_5900(1)(a) to have been paid out of the issuing 
foreign affiliate’s exempt surplus, in respect of 

the predecessor corporation, and _ 


D is the surplus entitlement percentage of the 
__ predecessor corporation in respect of the partic- 
ular relevant foreign affiliate at the balance ad- 
_justment time, determined on the assumption 
that the disposed shares were the only shares 
owned by the ee corporation at that 
time, 


if the amount Gelenained, in respect of the particu- 
__ lar relevant foreign affiliate, for either B or D in the 
_ formula is nil, the amount determined, in respect of 
the particular relevant foreign affiliate, by the 
formula is deemed to be nil, 


there is ‘included under subparagraph (v) of the 
description of B in the definition “exempt surplus” 
in subsection 5907(1), the amount of the particular 
foreign affiliate’s exempt surplus in respect of the 
corporation resident in Canada if the particular for- 
eign affiliate has an amount of exempt surplus in re- 
spect of the corporation resident in Canada and the 
issuing foreign affiliate’s (see subsection 5902(1)) 
consolidated exempt deficit equals or exceeds its 
consolidated exempt surplus in respect of the corpo- 
ration resident in Canada, in respect of the disposi- 
tion of the shares, 


there is included under subparagraph (v) of the 
description of B in the definition “exempt surplus” 
in subsection 5907(1), the relevant foreign affili- 
ate’s taxable deficit allocation in respect of the dis- 
_ posed shares, 


— in computing the taxable surplus, in respect of a prede- 
cessor corporation, of the particular relevant foreign af- 
filiate, at the balance adjustment time, the following 
rules apply: 


* there is included under subparagraph (v) of the 
description of B in the definition “taxable surplus” 
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in subsection 5907(1), the amount determined by 
the formula 


a x C/D 
where 


A. is the portion of the amount tor ihe particular rel- 
evant foreign affiliate’s taxable surplus, in re- 
spect of the predecessor corporation, at the bal- 
ance adjustment time, that can reasonably be 
considered to have been included in computing 
the amount of the issuing foreign affiliate’s con- 


solidated taxable surplus (as_ determined under — 
paragraph 5902(1)(c)), in respect of the prede-_ 
cessor corporation, in respect of the as : 


of the disposed shares, 


B is the amount of the issuing iia affiliate’s Ss. 
consolidated taxable surplus (as determined — 


under paragraph 5902(1)(¢)),. in respect of the 


predecessor corporation, in respect of the oe 
sition of the disposed shares, — _ 


C is the portion, of the disposition ‘dividend dae 
because of an election made under subsection — 
93(1) or (1.2) of the Act in respect of the dispo- — 


sition of the disposed shares, received on the 


disposed shares by the person that disposed of | 


those shares, that is prescribed by paragraph 
5900(1)(b) to have been paid out of the issuing 


foreign affiliate’s taxable surplus, in ae CF 


the predecessor corporation, and 


predecessor corporation in respect of the rele- 

vant foreign affiliate at the balance adjustment 

time, determined on the assumption that the dis- 

posed shares were the only shares owned by the 
_ predecessor corporation at that time, 


if the amount determined, in respect of the particu- 
lar relevant foreign affiliate for either B or D in the 
formula is nil, the amount determined, in respect of 


the particular relevant foreign affiliate, by = 


formula is deemed to be nil, 


there is included under subparagraph (vy) of the 


description of B in the definition “taxable surplus” 
in subsection 5907(1), the amount of the particular 


foreign affiliate’s taxable surplus in respect of the — 


corporation resident in Canada if the particular for- 
eign affiliate has an amount of taxable surplus in re- 
spect of the corporation resident and the issuing cor- 
poration’s (see subsection 5902(1)) consolidated 
taxable deficit equals. or exceeds its consolidated 


taxable surplus in respect of the corporation resident — 


in Canada in respect of the disposition of the shares, 


there is included in subparagraph (v) of the descrip- 
tion of B in the definition “taxable surplus” in sub- 
section 5907(1), an amount equal to the particular 
relevant foreign affiliate’s exempt deficit allocation 
in respect of the disposed shares, 


— in computing the underlying foreign tax, in respect of 
the predecessor corporation, of the particular relevant 
foreign affiliate, at the balance adjustment time, SB fol- 
lowing rules apply: 


there is included under -subparagraph (iii) of the 
description of B in the definition “underlying for- 
eign tax” in subsection 5907(1), an amount deter- 
mined by the formula 


A/B x C/D 
where 


A. is the portion of the amount of the particular rel- 
evant foreign affiliate’s underlying foreign tax, 


D is the surplus entitlement percentage of the 
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_in respect of the predecessor corporation, at the 

_ balance adjustment time, that can reasonably be 

considered to have been included in computing 

_ the amount of the issuing foreign affiliate’s con- 

_ solidated underlying foreign: tax (as determined 
5 


wal tee 
assumption that the dis- 
shar 


“A is 5 the “under ying foreign tax in respect ‘of the 
pe corporation of the eee ae . 


evant ee ae in respect of the corpora- : 


tion ee in ee in Aspe of the dispo- 


vant foreign affiliate, in respect of the d di 
_ tion of the disposed Shares, and 


D is the taxable surplus i in respect of the pre 
Sor corporation of the particular relevant f 
affiliate, at the balance adjustment time. i 


— in n computing the exempt deficit, in respect of the 
predecessor corporation, of the particular relevant 
_ foreign: affiliate, at the balance adjustment time, 
_ there is included under subparagraph (vii) of th 
_ description of A in the definition “exempt surp 
in subsection 5907(1), an amount equal to the ex- 
empt deficit, in respect of thé predecessor corpora- 
tion, of the particular relevant: Bald es im- 
mediately before that time, and Rin ee 


— in computing the taxable deficit, in respect of the — 
predecessor corporation, of the particular relevant 
foreign affiliate, at the balance adjustment time, 
there shall be included under subparagraph (vi) of © 
the description of A in the definition “taxable sur- 


Reg. 
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/-- plus” in subsection alba ae an amount equal to the For an ‘illustration of the calculation of consolidated 

Dp. exempt surplus, consolidated exempt deficit, consoli- 
ed taxable surplus, consolidated taxable deficit and 
consolidated UFT, see the example in the commentary 


to subsection 5902(, 1 ) of the Regulations. 
This example ee on FA. 


ie iconsohidaeed exempt deficit cit, in respect of 
_ Canco, of FAT determined under subsection 
~ 5902(1) ($400) _ 


B is the consolidated: exempt SUI; i in respect of 
Conca of aay ee ae subsection 


59021) (80) 


C. is. the taxable surplus, in respect of Canco, of FA2 
— that. was included in consolidated taxable surplus, 
__ in respect of Canco, of FAl determined under sub- 

. section 5902(1) ($500) 


one aoe of _ Ae D 


i é ‘anco eee 10% of the shares of FAL to Cansub : 

under section 85(1) of the Act, electing under 
93(1 ) of the Act at a designated amount of : 01 in fe 

spect of the disposed shares. i . 


7. At the time of the transfer, FAL, | 
$0, exempt deficit of $400, taxable surplus of $0, taxa- — 


is ‘the consolidated taxable ontpine in respect of 
“7 Canco _ FAI determined mace ee yeigies 1) 


ble ae of $0 and Hee oe tax ( “UFT” 7 Gg i oo ($500) 
ele 
Gat the ime be the anger ‘FA2 has eae Han of - : es is the ils entitlement per centage of FAI in FA2 
$0, exempt deficit of $0, taxable surplus of $500, taxa-— (100%). 
ble deficit of $0 and UFT of $300. - _UF TFA2 
7. All the corporations have only isswed 100 shares of L UFT Retiuction aes 5905(6 Ma \iii WA \ 
Biaioe’ _ The UFT is to be reduced by the amount determined by 
Application of paragraph S905(6. Na)  . the Aion 
Paragraph 5905(6)(a) applies to adjust the exempt sur- : 
plus, exempt deficit, taxable surplus, taxable deficit and _ AB c/D =$300 / $300 x $6/ 10% = $60 
UFT of each of FA2 and FA3. where 
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A_ is the UFT, in respect of Canco, of FA2 that was 
included in consolidated UFT, in respect of Canco, 
of FAI determined under subsection 5902(1) ($300) 


B_ is the consolidated UFT, in respect of Canco, of 
FAI determined under subsection 5902(1) ( $300) © 


Cis the amount prescribed by paragraph 5900( 1) a 
to be the UFT, in respect of Canco, applicable 
the subsection 93(1) dividend on the disp 
shares paid out of the taxable surplus of FAI (. 


D is the surplus entitlement percentage of Canco A 


FA2 on the assumption that only te aed / 
shares were owned by Canco. ( 10%). SS 


2. UFT Reduction — 5905(6)(a)(ii C) a and On 
The UFT is to be reduced ‘ 
the formula 


where 2 6B CID = $300 x $ 400/8500 = $240 


A. is the UFT, in respect of Canco, of FA2 that ! 
included i. in Bs UF on in respect of Can 


disposition of the disposed 


Cis the exempt deficit allocatio 
the disposed shares ( $400) 


DD is ite amount of taxable 
included in computin 

_ spect of | Canco, a FA 
5902(1) ($500). 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 
5905(19) — Taxable deficit allocation. 
History: The opening words of subparas. 5905(6)(a)(i), (ii) amended by 
P.C. 1997-1670, subsecs. 7(5), (6), November 20, 1997, Canada Gazette, 
Part Il, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 
(a) the subparas. as amended apply to taxation years of a foreign affil- 
iate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(7) [Liquidation or dissolution of FA] — Where at 
any time there has been a dissolution of a foreign affiliate 
(in this subsection referred to as the “dissolved affiliate’’) 
of a corporation resident in Canada and paragraph 
95(2)(e.1) of the Act is applicable in respect of the disso- 
lution, each other foreign affiliate of the corporation that 
had a direct equity percentage in the dissolved affiliate 
immediately before that time shall, for the purposes of 
computing its exempt surplus or exempt deficit, taxable 
surplus or taxable deficit and underlying foreign tax in re- 
spect of the corporation, be deemed to have received divi- 
dends immediately before that time the aggregate of 
which is equal to the amount it might reasonably have ex- 
pected to receive if the dissolved affiliate had, immedi- 
ately before that time, paid dividends the aggregate of 
which on all shares of its capital stock was equal to the 
amount of its net surplus in respect of the corporation im- 
mediately before that time, determined on the assumption 
that the taxation year of the dissolved affiliate that other- 
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“(b) w where eee 95(2)(e) or . 1) of Sf th 


wise would have included that time had ended immedi- 
ately before that time. 


ee Srienemnant: _ ip de 


5, the amount, in sean of the oe 


specified time is ic be, ee before 
increased by the total of 


(i) its proportionate share of the exempt deficit, if 
any, of the disposing foreign affiliate in respect 
of the a a before that = 
and . 


(ii) the amount, if any, by. sihich 


(A) its proportionate share of the Sen in : ; 
cit, if any, of the disposing foreign affiliate in 
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respect of the Boro align iniediatly before 
that time, 


exceeds _ 


(B) the amount of the Sees soeoniued 
under paragraph (d), to the amount of its ex- 


empt surplus in respect of the eres im- 


mediately before that time; — 


(c) the amount, in respect of the corporation, of the 
taxable deficit of each other foreign affiliate of the 
corporation that had a direct equity percentage in the 
disposing foreign affiliate immediately before the 


specified time is to be, eee before that time, 


increased by the total of — 
]. (i) its proportionate share of. : 


(ii) the amount, if any, which 


tA) its proportionate share. of he eae del 
cit, if any, of the disposing foreign affiliate in- 
C tiately before 


respect of the — imm ie 
that time, : 


exceeds 


() the amount of he hebresses dotermnied 
under paragraph (e), to the amount of its taxa- / 
— ble surplus i in respect of the corporation; _ / 


(@) thé amount, in respect of the corporation, of the . 
exempt surplus of each other foreign affiliate of the — 
corporation that had a direct equity percentage in the | 
disposing foreign affiliate immediately before the 
specified time is to be, immediately bale that time, 


decreased by the lesser of 


— (i) its proportionate share of the exempt deficit, if . 


| any, of the disposing foreign affiliate in respect 


oOL the cies Ve enacse vee nak Hine, 


anda 


(ii) the amount of its exeiibt surplus i in respect of 
| the corporation: as otherwise determined under 
‘the definition ‘ bette surplus” - subsection 


97071); and 


(e) the amount, in respect ‘of the corporation: lof the : 


taxable surplus of each other foreign affiliate of the 
corporation that had a direct equity percentage in the 
disposing foreign affiliate immediately before the 


specified time is to be, poe ses before that time, 


decreased by the lesser of © 


(i) its proportionate share of the taxable deficit, if 


any, of the disposing foreign affiliate in respect 
of the corporation immediately before Wat time, 
and 


(ii) the amount of its taxable ce in respect of 
the corporation as otherwise determined under 
the definition “taxable surplus” in subsection 
5907(1), 


Technical Notes: Subsection 5905(7) applies where a for- 
eign affiliate (the “disposing foreign affiliate”) of a corporation 
resident in Canada dissolves in circumstances where paragraph 
95(2)(e.1) of the Act applies in respect of the dissolution. 


Paragraph 95(2)(e.1) of the Act provides for the rollover of 
capital property, of a disposing foreign affiliate, to another for- 
eign affiliate of the corporation resident in Canada on a liquida- 
tion and a dissolution of the disposing foreign affiliate where 
certain conditions have been met. One of the conditions is that, 
immediately before the liquidation, the corporation resident in 
Canada’s surplus entitlement percentage in respect of the dis- 


re deficit, if 
any, of the disposing foreign affiliate in respect : 
2 of the corporation lea before that | time, 
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posing foreign affiliate was not less than 90%. Another is that 


the liquidation is not elites: in the county where the disposing 


foreign affiliate resides, 


Subsection 5905(7) reid that art other foreign affiliate of 
the ‘corporation | resident in Canada that has a direct equity per- 
centage in the disposing foreign affiliate immediately before 
the time of the dissolution is, for the purposes of computing its 
exempt surplus, taxable surplus, exempt deficit, taxable deficit 
and underlying foreign tax balances in respect of the corpora- 
tion, deemed to have received, immediately before that time, 
dividends from the disposing affiliate of the amount that that 
other affiliate could reasonably be expected to have received if 
the disposing foreign affiliate had paid dividends equal to the 
amount of its net surplus i in respect of the corporation immedi- 
ately before that time. 


Subsection 5905(7) is to be amended in the following ways. 


First, it is proposed that subsection 5905(7) be amended to in- 
clude liquidations and dissolutions to which paragraph 95(2)(e) 
of the Act apply, in addition to liquidations and dissolutions 
subject to paragraph 95(2)(e.1). This amendment applies for all 
portions of the amended subsection, save for the deeming of 
the dividend, which is not necessary in the case of a foreign 
affiliate holding shares in a liquidating or dissolving affiliate to 
which paragraph 95(2)(e) does not apply. 


Second, the conditions under which subsection 5905(7) applies 
are Proposed to be amended to refer to a “liquidation and a 
dissolution” to ‘Detter track the ee in paragraph 
95(2)¢. 1) of the Act 


Third, the subsection i is to be amended s $0 that where paragraph 
95(2)(e) applies to a liquidation and dissolution, the dividend 
ae By that subsection to have ee received is considered 


The expression Aepccitied time” is defined: in new ; subsection 
5905(7. 1) to mean the time that i is the eatlier of 


© the time at which the eens foreign affiliate was dis- 
/ solved, and —ri‘CO™COCL. 


. o s the time of . sodied distribution of oropeny as ‘part of he 


ee oa me _ of ‘the woe foreign 
affiliate. — 


Fourth, the aibsoation is sto be arneaded to deal with the case 
where the disposing foreign affiliate has an exempt deficit or 
taxable deficit in respect of the corporation immediately before 
the specified time. These amendments ensure that, where para- 
graph 95(2)(e) or (e.1) applies to the liquidation and dissolu- 
tion, of the disposing foreign affiliate 


« the exempt deficit in respect of the corporation of each 

. olka: foreign affiliate of the corporation that held a direct 

equity percentage in the disposing foreign affiliate is, im- 

_ mediately before the specified time, increased by the sum 

_of that other affiliate’s proportionate share of the disposing 

_ foreign affiliate’s exempt deficit in respect of the corpora- 

tion, immediately before that time, and the amount by 

_ which its proportionate share of the exempt deficit of the 

_ disposing foreign affiliate immediately before that time ex- 

_ ceeds the amount of the decrease (determined under para- 

graph 5905(7)(d)) to the amount of its — surplus in 
respect of the corporation, 


_e@ 


other foreign affiliate of the corporation that held a direct 
equity percentage in the disposing foreign affiliate is, im- 
mediately before the specified time, increased by the sum 
of that other affiliate’s proportionate share of the disposing 
foreign affiliate’s taxable deficit in respect of the corpora- 
tion and the amount by which its proportionate share of the 
taxable deficit of the disposing foreign affiliate immedi- 
ately before that time, exceeds the amount of the decrease 
(determined under paragraph 5905(7)(e)) to the amount of 
its taxable surplus in respect of the corporation, 


* the exempt surplus in respect of the corporation of each 
other foreign affiliate of the corporation that held a direct 
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the taxable deficit in respect of the corporation of each 
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equity percentage in the disposing foreign affiliate is, im- 

mediately before the specified time, decreased by the least 
of that other affiliate’s proportionate share of the disposing ~ 
foreign affiliate’s exempt deficit in respect of the corpora- 
tion and the amount of its exempt surplus in respect Ol the 
corporation, as determined under the definition * Cee. 
surplus” in subsection 5907(1), and - 


the taxable surplus in respect of the corporation of each © 
other foreign affiliate of the corporation that held a direct 
equity percentage in the disposing foreign affiliate is, im- 
mediately before the specified time, decreased by the least 
of that other affiliate’s proportionate share of the disposing — 
foreign affiliate’s taxable deficit in respect of the: corpora- - 
tion and the amount of its taxable surplus in respect of th 
corporation, as determined under te definition * “tax: 
surplus” in subsection 5907(1). / 


Related Provisions: Reg. 5905(7. » Ss Spected time; R 
5905(7.2)-(7.4) — — rules. 


ate mentioned in subsection i is the ¢ time a 
earlier of 


(a) the time of dissolution of the e disposing or 
affiliate, and _. 


(b) the time of the earliest distribution of prop 


the purpose of choice 5905(5), a Scfinnion of expre 3 
sion “specified time’. For more detail, see > the comer 
subsection 5905(7) above. . 


(7.2) [Interpretation for Reg. '5905(7)] For _ 
purpose of subsection (7), the exempt surplus, exempt — 
deficit, taxable surplus, taxable deficit and underlying 
foreign tax of the disposing foreign affiliate in respect — 
of the corporation at any time is to be determined on the — 
assumption that the taxation year of the disposing for- 
eign affiliate that otherwise would have included | that . 
time had ended immediately before that time. 


G3) [Interpretation for Reg. 5905(7)(b), @l ae 
For the purpose of paragraphs (7)(b) and (d), a foreign — 
affiliate’s proportionate share of the exempt deficit, if — 
any, of the disposing affiliate in respect of the corpora _ 
tion at any time is equal to the amount it could reasona-_ 
bly have expected to receive if the disposing foreign af- 
filiate had, immediately before that time, paid a 
dividend equal to the amount of its ce deficit, AE 
any, in respect of the corporation. 


(7.4) [Interpretation for Reg. 5905(7\(c), el- — 
For the purposes of paragraphs (7)(c) and (e), a foreign — 
affiliate’s proportionate share of the taxable deficit, if 
any, of the disposing foreign affiliate in respect of the — 
corporation at any time is equal to the amount it could © 
reasonably have expected to receive if the disposing for- 
eign affiliate had, immediately before that time, paid a 
dividend equal to the amount of its taxable deficit, i 
any, in respect of the corporation. : 


Technical Notes: New subsections 5905(7.2) to io 4) pro- 
vide for the following rules: in relation to section 97000). 


¢ For the purposes of subsection 5905(7), the exempt surplus, 
exempt deficit, taxable surplus, taxable deficit and underly- 
ing foreign tax of the disposing foreign affiliate in respect 
of the corporation at any time is to be determined on the 
assumption that the taxation year of the disposing foreign 
affiliate that would otherwise have included that time had 
ended immediately before that time (subsection 5905(7.2)); 
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* For the purposes of paragraphs 5905(7)(a) aha 0), 4 for’ 
eign affiliate’s proportionate share of the exempt deficit, if _ 
_ apy, of the disposing foreign affiliate i in respect of the cor- _ 


_ poration at any time is equal to the amount it could reason-_ 


_ ee oe gone to receive. if - vee ee affili- 


(8) [Where dividend due to election under ITA 
93(1) or (1.2)] — Where at any time a dividend is, by 
virtue of an election made by a corporation under subsec- 
tion 93(1) of the Act, deemed to have been received on 
one or more shares of a class of the capital stock of a par- 
ticular foreign affiliate of the corporation disposed of to 
the corporation or another foreign affiliate of the corpora- | 
tion, the following rules apply: 


(a) for the purposes of the adjustment required by par- 
agraph (b), 


(i) immediately before that time there shall be in- 
cluded under subparagraph (v) of the description of 
B in the definition “exempt surplus” in subsection 
5907(1 in computing the particular affiliate’s ex- 
empt surplus or exempt deficit, as the case may be, 
in respect of the corporation an amount equal to the 
product obtained when the specified adjustment 
factor in respect of the disposition is multiplied by 
the total of all amounts each of which is the portion 
of any such dividend that is prescribed by para- 
graph 5900(1)(a) to have been paid out of the ex- 
empt surplus of the particular affiliate, 


(11) immediately before that time there shall be in- 
cluded under subparagraph (v) of the description of 
B in the definition “taxable surplus” in subsection 
5907(1) in computing the particular affiliate’s taxa- 
ble surplus or taxable deficit, as the case may be, in 
respect of the corporation an amount equal to the 
product obtained when the specified adjustment 
factor in respect of the disposition is multiplied by 
the total of all amounts each of which is the portion 
of any such dividend that is prescribed by para- 
graph 5900(1)(b) to have been paid out of the taxa- 
ble surplus of the particular affiliate, and 


(111) immediately before that time there shall be de- 
ducted from the amount, if any, otherwise deter- 
mined to be the underlying foreign tax of the par- 
ticular affiliate in respect of the corporation an 
amount equal to the product obtained when the 
specified adjustment factor in respect of the dispo- 
sition is multiplied by the aggregate of all amounts 
each of which is the amount prescribed by para- 
graph 5900(1)(d) to be the foreign tax applicable to 
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such portion of any such dividend as is prescribed | subsection and subsections (16) to (23) as the “‘disposi- 
by paragraph 5900(1)(b) to have been paid out of | tion”) to the corporation: resident in Canada or to an- 
the taxable surplus of the particular affiliate, other corporation that was, immediately after the dispo- 


and, for the purposes of subparagraphs (i) to (iii), the | Sition, 


_ foreign affiliate of the corporation resident in 


specified adjustment factor in respect of the disposi- Canada, the following rules apply: 


tion is the amount equal to the quotient obtained when 


(iv) where the person disposing of the shares is the 
corporation, 100 per cent, and 


(v) where the person disposing of the shares is an- 
other foreign affiliate of the corporation, the sur- 
plus entitlement percentage of the corporation in 
respect of that affiliate immediately before the 
disposition, 

is divided by 


(vi) the surplus entitlement percentage of the cor- 
poration in respect of the particular foreign affiliate 
immediately before that disposition; 


(b) the exempt surplus or exempt deficit, the taxable 
surplus or taxable deficit and the underlying foreign 
‘tax in respect of the corporation of the particular affili- 
ate and of each other foreign affiliate of the corpora- 
tion in which the particular affiliate has an equity per- 
centage (in this subsection referred to as the “other 
affiliate”) shall at that time be adjusted to the propor- 
tion of the amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately 
before that time of the corporation in respect of the 
particular affiliate or the other affiliate, as the case 
may be, determined on the assumption that the tax- 
ation year of the particular affiliate or the other af- 
filiate, as the case may be, that otherwise would 
have included that time had ended immediately 
before that time, 
is of 

(ii) the surplus entitlement percentage immediately 
after that time of the corporation in respect of the 
particular affiliate or the other affiliate, as. the case 
may be, determined on the assumption that the tax- 
ation year of the particular affiliate or the other af- 
filiate, as the case may be, that otherwise would 
have included that time had ended immediately af- 
ter that time; and 


(c) for the purposes of the definitions “exempt defi- 
Cit, “exempt surplus”, “taxable deficit”, “taxable sur- 
plus” and “underlying foreign tax” in subsection 
5907(1), the amounts determined under paragraph (b) 
are referred to as the opening exempt deficit, opening 
exempt surplus, opening taxable deficit, opening taxa- 
ble surplus and opening underlying foreign tax, as the 
case may be, of the particular affiliate and each other 
affiliate in respect of the corporation resident in 
Canada. 


_ Proposed Amendment — 5905(8) 


(8) If, at any time, a dividend creteared to in this Gieec- 
tion and subsections (18) and (21) as the “disposition 
dividend”) is, because of an election made by a corpora- 
tion resident in Canada under subsection 93(1) or (1.2) 
of the Act, deemed to have been received on one or | 
more shares (each of which is referred to in this subsec- 
tion and subsections (16) to (23) as a “disposed share’) 
of a class of the capital stock of a particular foreign af- 
filiate (referred to in this subsection as the * ‘issuing for- 
eign affiliate”) of the corporation resident in Canada 
that were disposed (which disposition is referred in this 


@) for the PEE of the Se required by par- 
ae (by, 
Om computing the exempt pees in respect of 
___ the corporation resident in Canada, of the issuing 
foreign affiliate or another foreign affiliate of the 
_ corporation resident in Canada in which the issu- 
___ ing foreign affiliate has an equity percentage (the 
issuing foreign affiliate and each such other for- 
— eign affiliate each being referred to in this sub- 
_ section and subsections (16) to (23) as the “par- 
ticular relevant foreign affiliate”) at the time 
. ferred to in this subsection and subsections 


_ thais immediately before the time of the disposi- 
tion, there is to be included under subparagraph 
_() ot e description of B in the definition “ex- 
_» -empt surplu n subsection 5907(1), the total of 


A) an amount equal to the exempt surplus re- 
duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, 


) ou to the exempt deficit re- 
duction, in respect of the corporation resident 

in Canada, of the particular relevant foreign 
affiliate, in respect of the disposed shares, and 


- (©) an amount equal to the taxable deficit al- 

__ Jocation, in respect of the corporation resident 

in Canada, of the particular relevant foreign 
affiliate, in Tespect Of the: disposed shares, 


a c in computing the taxable surplus, in ee 


_ the corporation resident in Canada, of the particu- 
lar relevant foreign affiliate, at the balance adjust- 
ment time, there is to be included under subpara- 
graph (v) of the description of B in the definition 


a 


oe (Aja an 1 amount eis to ihe enable surplus re- 
Me duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 

_ affiliate, in respect of the disposed shares, 


_ iB) an amount equal to the taxable deficit re- 
- duction, in respect of the corporation resident 
in Canada, of the particular relevant foreign 

affiliate, in respect of the disposed shares, and 


_ (C) an amount equal to the exempt deficit al- 

location, in respect of the corporation resident 

in Canada, of the particular relevant foreign 
_ affiliate, in respect of the disposed shares, 


(iii) in computing the underlying foreign tax, in 
respect of the corporation resident in Canada, of 
the particular relevant foreign affiliate, at the bal- 
ance adjustment time, there is to be included 
under subparagraph (iii) of the description of B in 
the definition “underlying foreign tax” in subsec- 
tion 5907(1), the total of © 
(A) the amount determined by the formula 
(which is deemed to be nil, if, in respect of the 
particular relevant foreign affiliate, the value 
- determined for B in the formula is nil) 


A/BxCxD 


)) to (22) as the “balance adjustment time”) 


“taxable. a in apse on ni) the total 
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where 


A is the portion of the amount of the particu- 
lar relevant foreign affiliate’s underlying 


foreign tax, in respect of the corporation - 


resident in Canada, at the balance adjust- 
ment time, that may reasonably be consid- 
ered to have been included in computing 
the amount of the issuing foreign affiliate’s 
consolidated underlying foreign tax (as de- 


termined under paragraph 5902(1)(c)), in 


respect of the corporation resident in Can- 
ada, in respect of the disposition, 


Bis the amount of the issuing foreign affili- 
ate’s consolidated underlying foreign tax 
(as determined under _ paragraph 
5902(1)(c)), in respect of the corporation 
resident in Canada, ie ‘respect of me 
disposition, 


C is the total of all amounts each of which is 
the amount, determined by paragraph 


5900(1)(d), to be the amount of foreign tax 


applicable to the portion of the disposition 


dividend prescribed to have been paid out — 
of the taxable surplus of the issuing for- 


eign affiliate, that relates to a disposed 
share, in respect of the disposition, and 


D is the specified adjustment factor, in re- 
spect of the corporation resident in Can- 
ada, in respect of the particular relevant 
foreign affiliate of the corporation resident 
in Canada, of the foreign affiliate of the 
corporation resident in Canada that dis- 
posed of the disposed shares, in respect of 
the disposition of the disposed shares, and 


(B) the amount of the underlying foreign tax 
reduction in respect of the corporation resi- 
dent in Canada, of the particular relevant for- 

_ eign affiliate, in respect of the as of 
the disposed shares, - 


(iv) in computing the exempt defen in respect of 
the corporation resident in Canada, of the particu- 
lar relevant foreign affiliate, at the balance adjust- 
ment time, there is to be included under subpara- 
graph (viii) of the description of A in the 
definition “exempt surplus” in subsection 
5907(1), an amount equal to the exempt deficit, 
in respect of the corporation resident in Canada, 
of the particular relevant foreign affiliate, imme- 
diately before that time, and 


(v) in computing the taxable deficit, in respect of 
the corporation resident in Canada, of the particu- 
lar relevant foreign affiliate, at the balance adjust- 
ment time, there is to be included under subpara- 
graph (vi) of the description of A in the definition 
“taxable surplus” in subsection 5907(1), an 
amount equal to the taxable deficit, in respect of 
the corporation resident in Canada, of the particu- 
lar relevant foreign affiliate, immediately before 
that time; 


(b) the amount, at the balance adjustment time, of 
exempt surplus, exempt deficit, taxable surplus, tax- 
able deficit and underlying foreign tax, in respect of 
the corporation resident in Canada, of the particular 
relevant foreign affiliate is to be adjusted to become 
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the proportion of that amount, determined without 
making this adjustment, that 


(i) the surplus entitlement percentage, at the bal- 
ance adjustment time, of the corporation resident 
in Canada, in respect of the particular relevant 
foreign affiliate, determined on the assumption 
that the taxation year, of the particular relevant 
foreign affiliate that otherwise would have in- 
cluded that time, had ended immediately before 
that time, 


is of 


@ the surplus entidenient Herceitage: immedi- 
ately after the time of the disposition, of the cor- 
poration resident in Canada, in respect of the par- 

ticular relevant foreign affiliate, determined on 

_ the assumption that the taxation year, of the par- 
ticular relevant foreign affiliate, that otherwise 
would have included the balance adjustment 
time, had ended at the time of the disposition; and 


__(c) for the purposes of applying the definitions “ex- 
empt delicit’, “exempt surplus’, “taxable deficit”, 

_ “taxable surplus” and * ‘underlying foreign fax, in 
subsection 5907(1), the amounts deiermined under 
paragraph (b) are deemed to be the opening exempt 
deficit, opening exempt surplus, opening taxable def- 
icit, opening taxable surplus, and opening underlying 
foreign tax, as the case may be, of the particular rele- 
vant foreign affiliate, in revert oF od dela e 
resident in Canada. — 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 2(7), will amend subsec. 5905(8) to read as above, appli- 
cable in respect of dispositions in respect of which an election was made 
in respect of which the amendments to s. 5902 apply. 


Technical Notes: Subsection 5905(8) provides rules for de- 
termining surplus balances that apply when a corporation resi- 
dent in Canada elects under subsection 93(1) or (1.2) of the Act 
in respect of a disposition of shares of a foreign affiliate (the 
issuing affiliate) of the corporation to the corporation or to an- 
other corporation that was, immediately after the disposition, a 
foreign affiliate of the corporation and a dividend is, because of 
the election, deemed to be received. This subsection is replaced 
with new subsection 5905(8), to provide for adjustments to sur- 
plus accounts in respect of the dividends arising because of the 
elections under subsection 93(1) or (1.2) of the Act. 


Proposed new subsection 5905(8) applies if, at any time, a divi- 
dend (referred to in this subsection and subsections 5905(18) 
and (21) as the “disposition dividend”) is, because of an elec- — 
tion made by a corporation resident in Canada under subsection 
93(1) or (1.2) of the Act, deemed to have been received on dis- 
posed shares of a particular foreign affiliate of the corporation 
resident in Canada that were disposed of to the corporation res- 
ident in Canada or another corporation that was, immediately 
after the disposition, a foreign affiliate of the corporation resi- 
dent in Canada. It provides the following rules. 


e Paragraph 5905(8)(a) sets out a number of adjustments, i in 
respect of the corporation resident in Canada, to different 
surplus accounts, immediately before the disposition of the 
shares (the “balance adjustment time’), that must be taken 
into account in determining the adjustment in Pay 
5905(8)(b). 


— In computing the exempt surplus, i in respect of the cor- 
poration resident in Canada, of the i issuing foreign affil- 
iate and each other foreign affiliate of the corporation 
resident in Canada in which the issuing affiliate has an 
equity percentage (the issuing foreign affiliate and each 
such other foreign affiliate referred to as the “particular 
relevant foreign affiliate”), immediately before the dis- 
position (the “balance adjustment time’), there is to be 
included under subparagraph (v) of the description of B 
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in the definition “exempt surplus” in subsection 


5907(1), the aggregate of the exempt surplus reduction, — 
_the exempt deficit reduction, and the taxable deficit al- 


location of that particular relevant foreign affiliate, in 


respect of the disposed shares. “Exempt deficit reduc- 
tion”, “exempt surplus reduction” and “taxable deficit 


soailocation® are terms defined in subsections 5905(17), _ 
(18), and (19), respectively, and are further described in 


the Commentary to those Vl subsections. — 


—In computing the taxable surplus in respect of the cor- 


poration resident in Canada of each particular relevant _ 
foreign affiliate, at the balance adjustment time, there is _ 
_to be included under subparagraph (v) of the description © 
of B in the definition “taxable surplus” in subsection — 
5907(1), the aggregate of the taxable surplus reduction, — 


the taxable deficit reduction, and the ex 
location of that particular relevant fore 
_ respect of the disposed shares. “E 


tion”, “taxable deficit reduction” a 


(20) and (21), fespectively. 


t deficit al 
1 affiliate, in 


‘taxable surplus 
reduction” are terms defined in subsections a 


— In computing ‘the underlying foreign tax of each be 


ular relevant foreign affiliate there i 


is to be included — 


under subparagraph (iii) of the description of B in the 


definition “underlying — ee 
~-5907(1, the tole oi 


"where _ 
A is the on of Ge particu 
_ affiliate” s pee: oe 


ned 1 
Spee SHO) as a result of the 


Gispesiton, 


Bis the issuing force affiliate’s consalidated on 


“Subsection 


derlying foreign tax (determined in pereseph 


5902(1)(c)) as a Tesult of the Misposition, 


C is te amount. ‘determined ‘under - Seah. : 
- §900(1)(c) to be the amount of foreign tax appli- _ 
cable to the portion of the disposition dividend © 
____ prescribed to have been paid out of the taxable 
surplus of the issuing foreign affiliate that re- 
lates to a disposed orate, as a a of the 


. disposition, 


D is the specified adjustment factor (defined in 
subsection 5905(23)), in respect of the particular 


relevant foreign affiliate of the corporation resi- 


dent in Canada, of the foreign affiliate of the © 
corporation resident in Canada that disposed of — 


the disposed shares, as a result of the disposition 
of the disposed shares, 


however, where the amount determined by the B 


° 


- in the formula is nil, the amount determined by — 


the formula is determined to be nil, and 


* an amount equal to the underlying foreign tax re- 
duction in respect of the corporation resident in 
Canada, of the particular relevant foreign affiliate of 
the corporation resident in Canada, in respect of the 
disposition of the disposed shares. 


— In computing the exempt deficit in respect of the corpo- 


ration resident in Canada at the balance adjustment time — 


of each particular relevant foreign affiliate, there must 
be added under subparagraph (viii) of the description of 
A in the definition “exempt surplus” in subsection 
5907(1) the amount of the exempt deficit (in respect of 
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the corporation resident in Canada) of that particular 
relevant foreign affiliate, immediately before the bal- 
ance adjustment time. 


is omit computing the taxable dehcit a in respect of the corpo- 


ration resident in Canada at the balance adjustment time 
_ of each particular relevant foreign affiliate there must 
_be added under subparagraph (vi) of the description of 
_ A in the definition “taxable surplus” in subsection 
-5907(1) the taxable deficit of that particular relevant 
Lees one oS Persie the se ae 
ment time. . 


The amount, at the balance adjustment time, of the exempt 


surplus, exempt deficit, taxable surplus, taxable deficit and 
: underlying foreign tax in respect of the corporation resident 


_ in Canada of each particular relevant foreign affiliate is to 


i. 


Cl i. 
_ and ‘ “underlying foreign tax” in subsection 5907(1), the 
amounts — (Ont 


be adjusted to the proportion of the amount determined, 
_ without making this adjustment, that 


tthe surplus entitlement percentage, at the balance ad- 


_ justment time, of the corporation resident in Canada in 
_ fespect of the particular relevant foreign affiliate, if it 
_ were determined on the assumption that the taxation 
r relevant foreign affiliate that oth- 
‘luded that time, had ended imme- 


a diately before the 2 ance een time, 


— the surplus entitlem ent percentage of the corporation 


resident in Canada, immediately after the disposition, in 


respect of the particular relevant foreign affiliate deter- 
mined on the assumption that the taxation year of the 


particular relevant foreign affiliate, that otherwise 
* would have included the balance egetmient | time, had 
ended at the time of disposition. 


For the purposes ‘of applying the defitions: ‘exempt defi- 
_ “exempt surplus”, “taxable surplus”, “taxable deficit” 


under | paragraph 5905(8)(b) are 


_ surplus, opening asable surplus, opening taxable deficit 
_ and opening underlying foreign tax, respectively of the par- 
_ ticular relevant foreign ae in Fespect of Oe ce 
tion resident in Canada, 


Beweley — oe 5 905) 8 - 
. Facts 


LL Canco. isa | donor resident in 1 Canada. 


2. Canco owns 100% of FAI and 50% of FA6, and both 
FAI and FAO are foreign affiliates of Canco. 


_ 3. FAL owns 80 shares (80%) of FA2 and FA6 owns 20 


shares (20%) of FA2. 


4, FA2 owns 70 shares (7 70% ) of FA3, FA3 owns 100% 
of FA4 and FA4 owns 100% of FAD. 


5. FAI transfers 30 of its shares in FA2 to FAG, and 
subsection 93(1) of the Act applies to the transfer, re- 


garding which Canco designates $123 as the dividend 


received by FAI in respect of the disposed shares. 


6. At the time of the transfer, FA2 has an exempt sur- 
plus of $200, a taxable surplus of $0, an exempt deficit 
of $0 and an underlying foreign tax (“UFT”) of $0. 


_. 7. At the time of the transfer, FA3 has an exempt sur- 
plus of $100, a taxable surplus of $75, an exempt deficit 
of $0 and an UFT of $10. 


8. At the time of the transfer, FA4 has an exempt sur- 
plus of $0, a taxable surplus of $0, an exempt deficit of 
$200 and an UFT of $0. 


9. At the time of the transfer, FAS has an exempt sur- 
plus of $0, a taxable surplus of $325, an exempt deficit 
of $0 and an UFT of $200. 


10. All the corporations have only issued 100 shares of 
one Class. 
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S. £905(8) Income Tax Regulations 
Application of subsection ae — FAS ve _ ‘The underlying foreign tax in respect of Canco of FAS 
T Paragraph 5905(8)(a) — FAS” ; Wet es sas determined to be $133. 35 es $66. oe 133. oe 


. A Exempt ‘Surplus — FAS 


B, Taxable Surplus — = FAS . 


Paragraph 5905(8)(a) acts to adjust ie ‘exempt sur- iy Under iyi ing for eign tax 4a 


plus, exempt deficit, taxable surplus, taxable deficit and 
UFT in respect of Canco of each of. BN cine FA4 
FAS. This example will focus on FAS. Le 


First, the adjustment to exempt Sr in vespect of 
Canco, must be determined by subparagraph 
5905(8)(a)(i). However, in this example, FAS has no / 
exempt surplus, so no calc ge ee 


Second, the adjustment to 
Canco, of FAS must be 
5905(8)(a)(ii). The taxable Si Li 


The raxabhe surplus of FAS i 2... 
tas Aa be 


plus, ‘console oe ae and 
UFT, see the example in the oe * to 
5902(1) of the Regulations. _ 


1. Taxable surplus reduction — FA 


The taxable surplus reduc t 
FAS in respect of the disp 
termined Py. the formu 


- $227.5 / $280 x 983. 99 x 
, where | 


A is the portion of FAS’ s tax le sur, 
] Canco, that can reasonal 
been included i in the consoli 
FA2 a x We Ge 


the consolidated taxable 
$410 x ey — Ge LD 


isan 


2.Taxable ee dua ~- FAS LF 


There is no consolidated tance deficit, i in respec 
Canco, of FA2. Consequently, there is no taxable de 
reduction, in respect of Canco, in ee of He 


3. Exempt deficit allocation — FAS.  . / 
There is no consolidated exempt deficit in excess | 
consolidated exempt surplus, respect of Canco, of 
FA2. Consequently, there is no exempt ie alloca- 
tion, in respect of Canco, in respect of FAS. 7 : ; 

C. Underlying foreign tax — FAS : B. Under erlying forei eign tax 


The adjustment to the UFT, in respect of Canco, must : ; $133.35 x 63 i 52. bas - $160. O27 
be determined by subparagraph 5905(8)(a)(iii). The 
UFT of FAS will be reduced by the total of the UFT op Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 


FAS related to any of the taxable surplus reduction, | >905(19) — Taxable deficit allocation. 
taxable deficit reduction and exempt deficit allocation History: Subparas. 5905(8)(a)(i), (ii) and para. (8)(c), amended by P.C. 
in respect of Canco of FAS. 1997-1670, subsecs. 7(7), (8), November 20, 1997, Canada Gazette, Part 
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II, December 10, 1997, applicable to taxation years of a foreign affiliate of 
a taxpayer that begin after 1994, except that 


(a) the subparas. and para. as amended apply to taxation years of a 
foreign affiliate of a taxpayer that end after 1994 where there has been 
a change in the taxation year of the foreign affiliate in 1994 and after 
February 22, 1994, unless was 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(9) [Where surplus entitlement percentage de- 
creases] — Where at any time a foreign affiliate of a 
corporation resident in Canada (in this subsection referred 
to as the “issuing affiliate’) issues shares of a class of its 
capital stock to a person other than the corporation or an- 
other foreign affiliate of the corporation and as a result 
thereof the surplus entitlement percentage of the corpora- 
tion in respect of the issuing affiliate decreases, for the 
purposes of this Part, the exempt surplus or exempt defi- 
cit, the taxable surplus or taxable deficit and the underly- 
ing foreign tax, in respect of the corporation, of the issu- 
ing affiliate and of each other foreign affiliate of the 
corporation in which the issuing affiliate has an equity 
percentage (in this subsection referred to as the “other af- 
filiate”) shall at that time be increased to the proportion of 
the amount thereof otherwise determined that 


(a) the surplus entitlement percentage immediately 
before that time of the corporation in respect of the 
issuing affiliate or the other affiliate, as the case may 
be, determined on the assumption that the taxation 
year of the issuing affiliate or the other affiliate, as the 
case may be, that otherwise would have included that 
time had ended immediately before that time, 
is of 

(b) the surplus entitlement percentage immediately af- 
ter that time of the corporation in respect of the issuing 
affiliate or other affiliate, as the case may be, deter- 
mined on the assumption that the taxation year of the 
issuing affiliate or the other affiliate, as the case may 
be, that otherwise would have included that time had 
ended immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, 
“exempt surplus”, “taxable deficit”, “taxable surplus” and 
“underlying foreign tax” in subsection 5907(1), those in- 
creased amounts are referred to as the opening exempt 
deficit, opening exempt surplus, opening taxable deficit, 
opening taxable surplus and opening underlying foreign 
tax, as the case may be, of each of those affiliates in re- 
spect of the corporation resident in Canada, 
History: The closing words of 5905(9) amended by P.C. 1997-1670, sub- 
sec. 7(9), November 20, 1997, Canada Gazette, Part Il, December 10, 
1997, applicable to taxation years of a foreign affiliate of a taxpayer that 
begin after 1994, except that 
(a) the portion as amended applies to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 
(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 


Reg. 
S. 5905(12) 


that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


For earlier history, see at end of s. 5905. 


(10) (“Surplus entitlement”] — For the purposes of 
this section, the surplus entitlement at any time of a share 
owned by a corporation resident in Canada of the capital 
stock of a foreign affiliate of the corporation in respect of 
a particular foreign affiliate of the corporation is the por- 
tion of 


‘(a) the amount that would have been received on the 
share if the foreign affiliate had at that time paid divi- 
dends the aggregate of which on all shares of its capi- 
tal stock was equal to the amount that would be its net 
surplus in respect of the corporation at that time as- 
suming that 


(i) each other foreign affiliate of the corporation in 
which the foreign affiliate had an equity percentage 
had immediately before that time paid a dividend 
equal to its net surplus in respect of the corporation 
immediately before the dividend was paid, and 


(ii) any dividend referred to in subparagraph (i) 
that would be received by another foreign affiliate 
was received by such other foreign affiliate imme- 
diately before any such dividend that it would have 
paid, 

that may reasonably be considered to relate to 


(b) the amount that would be the net surplus of the 
particular affiliate in respect of the corporation at that 
time assuming that 


(1) each other foreign affiliate of the corporation in 
which the particular affiliate had an equity percent- 
age had immediately before that time paid a divi- 
dend equal to its net surplus in respect of the cor- 
poration immediately before the dividend was paid, 
and 


(ii) any dividend referred to in subparagraph (1) 
that would be received by another foreign affiliate 
was received by such other foreign affiliate imme- 
diately before any such dividend that it would have 
paid. 

Related Provisions: Reg. 5905(11), (12) — Interpretation. 


(11) [Interpretation for Reg. 5905(10)] — For the 
purposes of subsection (10), 


(a) in determining the net surplus of, or the amount of 
a dividend received by, a particular foreign affiliate of 
a taxpayer resident in Canada in which any other for- 
eign affiliate of the taxpayer has an equity percentage, 
no amount shall be included in respect of any distribu- 
tion that would be received by the particular affiliate 
from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in 
Canada has issued shares of more than one class of its 
capital stock, the amount that would be paid as a divi- 
dend on the shares of any class is such portion of its 
net surplus as, in the circumstances, it might reasona- 
bly be expected to have paid on all the shares of that 
class. 


(12) [Interpretation for Reg. 5905(10)] — Notwith- 
standing any other provision of this Part, for the purposes 
of determining under subsection (10) the net surplus of a 
foreign affiliate of a corporation resident in Canada in re- 
spect of the corporation at any time in a taxation year of 
the affiliate that would otherwise have included that time 
(in this subsection referred to as the “normal year”), the 
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exempt earnings or loss and the taxable earnings or loss 
required to be included in computing the net surplus in 
respect of any taxation year of the affiliate that is assumed 
for the purposes of a provision of this section to have en- 
ded at that time shall be deemed to be that proportion of 
such amounts determined for the normal year that the 
number of days in the taxation year assumed to have en- 
ded at that time is of the number of days in the normal 
year. 


(13) [“Surplus entitlement percentage” — For the 
purposes of the definition “surplus entitlement percent- 
age” in subsection 95(1) of the Act and of this Part, the 
surplus entitlement percentage at any time of a corpora- 
tion resident in Canada in respect of a particular foreign 
affiliate of the corporation is, 


(a) where the particular affiliate and each corporation 
that is relevant to the determination of the corpora- 
tion’s equity percentage in the particular affiliate have 
only one class of issued shares at that time, the per- 
centage that is the corporation’s equity percentage in 
the particular affiliate at that time, and 


(b) in any other case, the proportion of 100 that 


(i) the aggregate of all amounts, each of which is 
the surplus entitlement at that time of a share 
owned by the corporation of the capital stock of a 
foreign affiliate of the corporation in respect of the 
particular foreign affiliate of the corporation 


is of 


(11) the amount determined under paragraph (10)(b) 
to be the net surplus of the particular affiliate in 
respect of the corporation at that time, 


except that where the amount determined under sub- 
paragraph (11) is nil, the percentage determined under 
this paragraph shall be the corporation’s equity per- 
centage in the particular affiliate at that time, 


and, for the purposes of this subsection, “equity percent- 
age’ has the meaning that would be assigned by subsec- 
tion 95(4) of the Act if the reference in paragraph (b) of 
the definition “equity percentage” in that subsection to 
any corporation” were read as a reference to “any corpo- 
ration other than a corporation resident in Canada”. 


History: The opening and closing words of 5905(13) amended by P.C. 
1997-1670, subsecs. 7(10), (11), November 20, 1997, Canada Gazette, 
Part Il, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 


(a) the portions as amended apply to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Proposed Addition — Reg. 5905(14), (15) 


(14) [Where ITA 93.1(1) applies] — For the purpose 
of this section, where the number of shares of a class of 
the capital of the capital stock of a foreign affiliate of a 
corporation resident in Canada deemed by subsection 
93.1(1) of the Act to be owned by a person at a particu- 


Income Tax Regulations 


lar time is different from the number so deemed imme- 
diately before the particular time 


(a) if the number of shares of that class deemed to be 
owned by the person has decreased, the person is 
deemed to have disposed of, at the particular time, 
the number of shares of that class equal to the 
amount of the decrease; 


(b) if the number of shares of that class deemed to be 
owned by the person has increased, the person is 
deemed to have acquired, at the particular time, the 
number of shares of that class equal to the amount of 
the increase; 


(c) a person (in this paragraph referred to as the 
seller”) that is deemed by paragraph (a) to have dis- 
posed of, at a particular time, shares of a class is 
deemed to have disposed of those shares to the per- 
sons (in this paragraph referred to as the “‘acquirers”’) 
deemed in paragraph (b) to have acquired shares of 
that class at that time and the number of shares of 
that class deemed to have been acquired at that time 
by a particular acquirer from the seller shall be deter- 
mined by the formula 
Da Coy 
where — 


A is the number of shares of that class acquired by 
the particular acquirer at that time, 


B_ is the number of shares of that class disposed of 
by the seller at that time, and 


C is the number of shares of that class accired by 
all acquirers at that time; and 


(d) persons (in this paragraph referred to as the “ac- 

_ quirers”) that are deemed by paragraph (b) to have 

acquired, at a particular time, shares of a class are 

deemed to have acquired those shares from a person 

(in this paragraph referred to as the “seller”) deemed 

in paragraph (a) to have disposed of shares of that 

class at that time and the number of shares of that 

class deemed to have been disposed of by the seller 

to a particular acquirer at that time shall be deter- 
mined by the formula 


_ A(B/C) 
where 


A. is the number of ae of that class didonaed of 
by the seller, 


Bis the number of shares of that class acquired by 
the particular acquirer at that time, and 


C is the number of shares of that class time dis- 
posed of by all sellers at that time. 


Technical Notes: New subsection 93.1(1) of the Act deems, 
for certain purposes, a member of a partnership to own its pro- 
portionate number of shares of a non-resident corporation held 
by a partnership. New subsection 5905(14) of the Regulations — 
applies where the number of shares of a foreign affiliate of a 
corporation resident in Canada deemed to be owned by a per- 
son under subsection 93.1(1) increases or decreases. 


Where the number of shares deemed to be held by the person 
has decreased, the person is deemed to have disposed of shares 
to the extent of the decrease. Where the number of shares 
deemed to be held by the person has increased, the person is 
deemed to have acquired shares to the extent of the increase. 
Persons that are treated as having acquired shares of class are 
treated as having acquired those shares proportionately from 
persons that are treated as having disposed of shares of that 
class and vice versa. 


2144 


Part LIX — Foreign Affiliates 


(15) [Equity percentage, surplus entitlement and — 
percentage — shares | 


surplus — entitlement 
owned by partnership] — In determining, — 


(a) for the purpose of this Part (other than section 


5904), the equity oe at any time of a person — 


in a corporation, 


(b) for the purpose of this section, the as entitle- 
ment at any time of a share owned by a corporation 


resident in Canada of the capital stock of a foreign — 
affiliate of the corporation in respect of a particular 


_ foreign affiliate of the corporation, and 


(c) for the purposes of this Part and of the definition : 


: of the Act, the surplus patilement percentage at any . 
time of a corporation resident in Canada in Tespect of 


_a particular foreign affiliate of the corporation, 


where at any time shares of a class of the capital stock _ 
of a corporation are owned by a partnership or are. 

deemed under this subsection to be owned by a partner- _ 
ship, those shares are deemed to be owned at that time — 
by each member of the partnership in a proportion equal _ 


to the proportion of all such shares that 


(d) the fair market value of the member’ S interests ie 


the partnership at that time 
is of 


the partnership at that time. 


Technical Notes: New subsection 5905( 15) mops to ee 
mine the equity percentage (other than for section 5904), sur- _ 
plus entitlement of a share and the surplus entitlement percent- 

age at any time of a corporation resident in Canada in respect _ 
of a particular foreign affiliate of the corporation where the — 


shares of the foreign affiliate are property of a partnership. 


Each member of the partnership is deemed to own that propor- © 
tion of the number of the shares held by the partnership that the _ 
fair market value of the member’s interest in the partnership i is 
of the fair market value of all the members’ interests in the 


partnership, © 


Application: ‘The March 6. 2001 draft bemlatons oreisn affili- 
ates — partnerships), subsec. 3(4), will add subsecs. a and a 


applicable after November 1999. 


Proposed Addition — 5905(16)—(23) 


(16) [“Exempt deficit allocation”] — The exempt 
deficit allocation, of a particular relevant foreign affili- 
ate in respect of a corporation resident in Canada, in re- 
spect of disposed shares of the particular foreign affili- 
ate of the corporation resident in Canada, that issued the 
disposed shares (in this subsection referred to as the “is- 
suing foreign affiliate’) is, if the particular relevant for- 
eign affiliate has, at the balance adjustment time, an 
amount of taxable surplus in respect of the corporation 
resident in Canada and the issuing foreign affiliate has, 
at that time, an amount of consolidated exempt deficit 
(as determined under paragraph 5902(1)(b)), in respect 
of the corporation resident in Canada, in respect of the 
disposition of the disposed shares, that exceeds the 
amount of its consolidated exempt surplus (as deter- 
mined under paragraph 5902(1)(a)), in respect of the 
corporation resident in Canada, in respect of the disposi- 
tion of the disposed shares, 


(a) the amount determined by the formula 
I/E x [(A-B) x C/D] 
where 


_(e) the fir market ae of atl members’ interest a 


Reg. 


A is the amount of the issuing foreign affiliate’s — 


consolidated exempt deficit (as determined under 
paragraph 5902(1)(b)), in respect of the corpora- 
tion resident in Canada, in respect of the disposi- 
tion of the disposed shares, 


B is the amount of the issuing foreign affiliate’s 
consolidated exempt surplus (as determined 
under ‘paragraph 5902(1)(a)), in respect of the 


corporation resident in Canada, in respect of the 


disposition of the disposed shares, 


_C is the portion of the amount of the particular rele- 
vant foreign affiliate’s taxable surplus, in respect 
of the corporation resident in Canada, immedi- 
ately before the disposition of the disposed 


shares, that can reasonably be considered to have — 
been included in computing the amount of the is-_ 


a _ suing foreign affiliate’s consolidated taxable sur- 
plus (as determined under paragraph 5902(1)(c)), 
in respect of the corporation resident in Canada, 


in respect es the eon of the disposed — 


. shares, 


Dik the: amount of ae issuing as affiliate’ S 
consolidated taxable surplus (as determined 
under paragraph 5902( 1)(c)), in respect of the 
oe resident 1 in Canada, in ee of the 


] (i ab to ee Gi, the surplus en- 
_ titlement percentage, of the issuing foreign af- 
filiate, in respect of the particular relevant for- 


_ eign affiliate, that would be determined under 
subsections 5905(10) to (13) at the balance 


_ adjustment time if the issuing foreign affiliate 


were the “corporation resident in Canada” re- 
ferred to in those subsections and the particu- 
lar relevant foreign affiliate were the “particu- 


. lar foreign affiliate” referred to in those 


subsections, and 


Gi) if the particular relevant foreign affiliate is 
_ the issuing foreign affiliate, 1; and — 


(b) if the amount determined, in respect of the one 
ular relevant foreign affiliate, for the description of 
_D or E in the formula in paragraph (a) is nil, nil. 


Technical Notes: New subsection 5906(16) defines the ex- 


pression “exempt deficit allocation”, which sets out adjust- 
ments to a foreign affiliate’s taxable surplus, in respect of the 
corporation resident in Canada, in respect of consolidated ex- 
empt deficit where consolidated exempt deficit exceeds consol- 
idated exempt surplus, in respect of the corporation resident in 
Canada, in respect of the disposition of the disposed shares. 
The subsection adopts, from subsection 5905(8) of the Regula- 
tions, the terms “particular relevant foreign affiliate”, “balance 
adjustment time’, and “disposed shares”. 


The exempt deficit allocation in respect of the corporation resi- 
dent in Canada of the particular relevant foreign affiliate in re- 
spect of disposed shares of the foreign affiliate of the corpora- 
tion resident in Canada that issued the disposed shares (the 
“issuing foreign affiliate”) is, if the particular relevant foreign 
affiliate has, at the balance adjustment time, an amount of taxa- 
ble surplus in respect of the corporation resident in Canada and 
the issuing foreign affiliate has, at that time, an amount of con- 
solidated exempt deficit (as this amount is determined under 
paragraph 5902(1)(b)), in respect of the corporation resident in 
Canada, as a result of the disposition of the disposed shares, 
that exceeds the amount of its consolidated exempt surplus (as 
this amount is determined under paragraph 5902(1)(a)), in re- 
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VEx [(A-B) x CD] 


A is the amount of the issuing foreign affiliates consoli- 
dated exempt deficit (as this amount is determined 
under paracraph 5902(1}(b)). in respect of the corpora- 
tion resident in Canada. in respect of the disposition of 
the disposed shares. 


B sis the amount of the issuing foreign affiliate’s consoli- 
Gated exempt surplus {as this amount is defermined 
under paragraph 59021 Wa)). in respect of the corpora- 
SS Se 
the disposed shares, 


3 is itec Poniila af eae cama e eee 
foreign affiliate’s taxable surplus, in respect of the cor- 
poration resident in Canada. immediately before the 
disposition of the disposed shares. thai can reasonably 


be considered to have been included in computing the — | 
amount of the issuing foreign affiliafe’s consolidated — 


taxable surplus (as this amount is defermined under par- 


agraph 3902(1\c)), im respect of the corporation resi- _ 
SS SS ea ee 


posed shares. - 
D is the amount, if any. by one eds oe a 


ize's s consolidated taxable surplus (as this amount is 


detcmmimed under parasraph 5902(1\a)). in respect of — 


Ge ape a Se 


position of the disposed shares. and — 
E i Wie aut oks piae Go ee 


ing foreign affiliate, 1_ or. if the particular relevant for-_ 


eign affiliate is not the issuing foreign affiliate. the sur- 
pins entitlement percentase of the issuing foreign 
affiliate. in respect of the particular relevant foreign af- 
filizie. that, under sibsections 3905(10) to (13), would 


be Getermined. ai the balance adjustment time. if the is- - 


suing foreign aifiliate were the “corporation resident in 
- Canada” referred to m those subsections and the partic- 
ular relevant foreign affiliate were the “particular for- 
eign affiliaic™ referred to in those subsections: and 
+ if the amount determined. in respect of the particular rele- 
vant foreign affiliate. for the description of either D or E in 
the formula above is nil. the amount detemnined by the 
formula is deemed io beni 


Retated Provisions: ITA 257 Negative ‘amounts in forsiuls. 


(17) Exempt deficit reduction”] — The exempt 
deficit reduction. in respect of a corporation resident in 
Canada. of a particular relevant foreign affiliate of the 
corporation resident in Canada, in respect of disposed 
shares. is 


(a) if the particular relevant foreign affiliate has, at 
the balance adjusiment time, an amount of exempt — 
surplus. in respect of the corporation resident im Can-_ 
ada. and the particular foreign affiliate. of the corpo- - 


shares (in this subsection referred to as the “issuing 
foreign affiliate”) has. at the balance adjustment 
time. consolidated exempt surplus (as determined 
under subparagraph 5902(1)(a)). im respect of the 
corporation resident in Canada. in respect of the dis- 
position of the disposed shares, that exceeds the 


amount of its consolidated exempt deficit (as deter- 


mined under paragraph 5902(1(b)), in respect of the 
corporation resident in Canada, in respect of the dis- 
position of the disposed shares, 

(i) the amount determined by the formula 


pression excaipt dict eset . which determir the : 
duction of the exempt surplus of a particular relevant 


"equal to or greater than the amount io s consoli- 
dated exempt surplus (as determined und 

graph 5902(1)(a)). in respect of the « 
resident in Canada, in respect of the 


of the disposed shares. _ eta 


affiliate in respect of the consolidated exempt deficit of the oe 


suing foreign affiliate where the issuing foreign afi 
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consolidated exempt surplus in excess of consolidated exempt — 


deficit, in respect of the corporation resident in Canada. The 
subsection adopts, from subsection 5905(8) of the Regulations, 
the terms “particular relevant foreign affiliate”, “balance Ace 
justment time and “disposed shares”. _ 


The exempt deficit reduction, in respect of the corporation resi- 
dent in Canada, of a Particular relevant foreign ate in re- 
spect of disposed shares s 


¢ if the particular relevant foreign affiliate : 
~ adjustment time, an amount of exempt surplus, 
the corp oration resident in Canada, and the 


roe a fet exempt s 
paragraph 5902(1)(a)), in respect of the corporation 


_ ae disposed shares, 


| the corp 
a disposition of the disposed shares, and 


of the issuing foreign affiliate, in respect of the par- 


ticular relevant foreign affiliate, that, under subsec-— 
tions 5905(10) to (13), would be determined, ae the . 
balance adjustment time, if the i issuing foreign affil- 

iate were the “corporation resident in Canada” re- 


ferred to in those subsections and the particular rele- 


vant foreign affiliate were the “particular foreign 


affiliate” referred to in those subsections; 


¢ where the amount determined, in respect of a particular’ “ 


evant foreign affiliate, for the description of any of A, B or — 


_ D in the formula is nil, the amount determined by the 
formula is deemed to be nil; and 


e if the particular relevant foreign affiliate has, at the balance 
adjustment time, an amount of exempt surplus in respect of 
the corporation resident in Canada and the issuing foreign 
affiliate has an amount of consolidated exempt deficit (as 
this amount is determined under paragraph §902(1)(b)), in 
respect of the corporation resident in Canada, in respect of 
the disposition of the disposed shares that is equal to or 
greater than the amount of its consolidated exempt surplus 


(as. determined Ge 


resident in Canada, in respect of the Bpostnon of 


is the amount of the issuing rede affiliate’s s con- — 
- solidated exempt deficit (as this amount is deter- 
mined under paragraph 5902(1)(b)), in respect of 
‘poration resident in Canada, in respect of the _ 


D is, if the particular relevant foreign affiliate is. the 
_ issuing foreign affiliate, 1, or, in the case where the - 
particular relevant foreign affiliate is not the issuing _ 
foreign affiliate, the surplus entitlement percentage — 


Reg. 
S. 5905(18) 


_ (as this amount is determined under paragraph 5902(1)(a)), 
in respect of the corporation resident in Canada, in respect 
of the disposition of the disposed shares, the amount of that 
- Particular relevant foreign affiliate’ s exempt surplus. 


(18). (“Exempt surplus reduction”) —~ [he exempt 
surplus reduction in respect of a corporation resident in 
Canada, of a particular relevant —S affiliate in re- 
Spec of disposed shares is _ 


iw the amount determined by the formula 
ee 


A ‘is the sériion of ihe amount be the ie patticula rele- 
vant foreign affiliate’s exempt surplus, in respect 
|. Ot the corporation resident in Canada, at the bal- 
ance adjustment time, that can reasonably be con- 
sidered to have been included in. ‘computing the 
__ amount of the consolidated exempt surplus, in re- 
spect of the corporation resident in Canada, (as 
determined under paragraph 5902(1)(a)) of the 
particular a affiliate, of the corporation res- 


because ob an election made ae subsection 
93(1) or (1.2) of the Act in respect of the disposi- 
tt f the disposed shares, received on the dis- 
posed shares by the person that disposed of those 
shares and that is prescribed by paragraph 
5900(1)(a) to have been paid out of the issuing 
_ foreign affiliate’s exempt surplus, in respect of 


the. corporation resident in Canada, and 


-D is the specified adjustment factor, in respect of 

the corporation resident in Canada, in respect of 

the particular relevant foreign affiliate, of the per- 
son that disposed of the disposed shares; 


: (b) if the amount determined, in respect of the partic- 
ular relevant foreign affiliate, for either of A or B, in 
the formula in paragraph (a) is nil, nil; and 


_(c) if an amount is determined, in respect of the par- 

ticular relevant foreign affiliate, under  Palaereey 
Technical Noles. New bition 1 5905(18) dedues the ex- 
pression “exempt surplus reduction”, which determines the re- 
duction of the exempt surplus, in respect of the corporation res- 
ident in Canada, of a particular relevant: foreign affiliate in 
respect of the disposition dividend of the issuing foreign affili- 
ate where the issuing foreign affiliate has consolidated exempt 
surplus in excess of consolidated exempt deficit in respect of 
the corporation resident in Canada. The subsection adopts, 
from subsection 5905(8) of the Regulations, the terms “particu- 
lar relevant foreign affiliate”, “balance adjustment time’, “dis- 
posed shares” and “disposition dividend”. 


The exempt surplus reduction in respect of the corporation resi- 
dent in Canada of a particular relevant foreign affiliate, in re- 
spect of the disposition of the disposed shares is 


¢ the amount determined by the formula 


A/B x C xD 
where 
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A. is the portion of the amount of th 
_ foreign affiliate’s. exempt surplus, 1 
_ poration resident in Canada, a 
time, that can reasonably 
included i in comune the 


tion 1 of he: dee 
ve — toe 


Ais the amount ae the is uing 
consolidated taxable deficit (as det 
subparagraph 5902(1)(d)), in respect 
poration resident in Canada, in respect of th di _ 
position of the disposed shares, . . 


B is the amount of the issuing foreign affiliate’ S 
consolidated taxable surplus (as deemed 
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under paragraph 5902(1)(d)), in respect of the corpora- 
tion resident in Canada, in respect of the oes of 
the disposed shares, _ 


Bis the amount of the i issuing elena affiliate’ s -consoli- 
dated taxable surplus (as this amount is determined 
under paragraph 59021) c)), in respect of the corpora- 
tion resident in Canada, in respect of the disposition of 

the disposed shares, 


war ieevant 


C is the portion of the amount of the 
pect of the cor- 


- foreign affiliate’s exempt surplus, in 


poration resident in Canada, immediately before the © 
disposition of the disposed shares, that can reasonably 
mputing the 


__ be considered to have bee uded i 
amount of the issuing foreign affiliate’s consolidated 
exempt surplus (as this amount is determined under par- 


_ dent in Canada, i 
' ome shares, 


m evant foreign affiliate | is not the issuing foreign affiliate, 
equal to the oe entitleme it perenne of th 


time, if the i issuing foreign affiliate 


ete ee foreign affiliate 
_ tions; ae 


formula is “nil, ‘the amount determined by the formula is 
_ deemed to be nil. _ 


Related Provisions: ITA 2 
(20) Peas deficit Fecuesony | 


— ~ Negative amoun orm, _ 


corporation resident i in 1 Canada, in ea of Miwon 


shares, is 


(a) if the partite siete foreign anita Has, at 
the balance adjustment time, an amount of taxable 


surplus, in respect of the corporation resident i in Can- 
ada, and the particular foreign affiliate, of the corpo- 


ration resident in Canada, that issued the disposed | 


shares (in this subsection referred to as the “issuing 
foreign affiliate”) has, at the balance adjustment 
time, consolidated taxable surplus (as determined 
under paragraph 5 902(1)(c)), in respect of the corpo- 
ration resident in Canada, in respect of the disposi- 
tion of the disposed shares, that exceeds the amount 
of the issuing foreign affiliate’s consolidated taxable 
deficit (as determined under paragraph 5902(1)(d)), 
in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, 


(i) the amount determined by the formula 


A/B x C/D 
where 


A is the portion of the amount of the particular 
relevant foreign affiliate’s taxable surplus, in 
respect of the corporation, at the balance ad- 


agraph 5902(1)(a)), in Tespect of the rporation resi- 


(13), ould: be determined, _at the balance adjustment / 
ee 


- The tasale : 


Reg. 


_ justment time, that can reasonably be consid- 
_ ered to have been included in computing the 
amount of the issuing foreign affiliate’s con- 

_ Solidated taxable surplus (as determined under 
paragraph 5902(1)(c)), in respect of the corpo- 
ration resident in Canada, in respect of the 
___ disposition of the disposed shares, 


_ B is the amount of the issuing foreign affiliate’s 

_ consolidated taxable surplus (as determined 
under paragraph 5902(1)(c)), in respect of the 
corporation resident in Canada, in respect of 
aA e disposition of the disposed shares, 


_ is the amount of the i issuing foreign affiliate’ s 
consolidated taxable deficit (as determined 
__under paragraph 5902(1)(d)), in respect of the 
corporation resident in Canada, in respect of 
the disposition of the disposed shares, 


_ lement percentage, of the issuing foreign 
affiliate a es of ne pains rele- 


at the ba ance eae time oir the 
_ es eee affiliate were the ° ‘corpora- 
/ Canada” referred to in 


“vant cas aft Ae ie the ‘ ‘particular 
_ foreign affiliate” referred to in those sub- 


_ Gi) : eine in “ eapect of 
_ the pusticaln relevant foreign affiliate, for the 
description of A, B or D in the formula i in ee 
agraph (i) is i, nil; and — _ 
) the amount of the particular Povant : foreien af- 


 filiate’ S taxable surplus, in respect of the corporation 
in Canada, at the balance adjustment time, if 


the balance adjustment time, an amount of taxa- 
ble surplus in respect of the aren resident 
In Canada, and 


> a the issuing foreign affiliate oo at that time, 
an amount of consolidated taxable deficit (as de- 
termined under paragraph 5902(1)(d)), in respect 
of the corporation resident in Canada, in respect 
of the disposition that is equal to or greater than 
the amount of the issuing foreign affiliate’s con- 
solidated taxable surplus (as determined under 
paragraph 5902(1)(c)), in respect of the corpora- 
tion resident in Canada, in respect of the disposi- 
tion of the disposed shares. 
Technical Notes: New subsection 5905(20) defines the ex- 
pression taxable deficit reduction, which determines adjust- 
ments to a foreign affiliate’s taxable surplus, in respect of the 
corporation resident in Canada, where consolidated taxable sur- 
plus exceeds consolidated taxable deficit, in respect of the cor- 
poration resident in Canada, in respect of the disposition of the 
disposed shares. The subsection adopts, from subsection 
5905(8) of the Regulations, the terms “particular relevant for- 
eign affiliate’, “balance adjustment time”, and “disposed 
shares”. 
The taxable deficit reduction, in respect of the corporation resi- 
dent in Canada, of a particular relevant foreign affiliate of the 
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corporation resident in Canada, in respect of disposed shares, is 
* if the particular relevant foreign affiliate has, at the balance 


e 


(21) [“Taxable surplus reduction” ] 


adjustment time, an amount of taxable surplus, in respect of 
the corporation resident in Canada, and the particular for- 
eign affiliate of the corporation resident in Canada that is- 
sued the disposed shares (the “issuing foreign affiliate”) 
has, at the balance adjustment time, consolidated taxable 
surplus (as this amount is determined under paragraph 
5902(1)(c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares that 
exceeds the amount of the issuing foreign affiliate’s consol- 
idated taxable deficit (as this amount is determined under 
paragraph 5902(1)(d)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the disposed 
shares, the amount determined by the formula 


AJB x C/D 
where 


A is the portion of the amount of the particular relevant 
foreign affiliate’s taxable surplus, in respect of the cor- 
poration resident in Canada, at the balance adjustment 
time, that can reasonably be considered to have been 
included in computing the amount of the issuing foreign 
affiliate’s consolidated taxable surplus (as this amount 
is determined under paragraph 5902(1)(c)), in respect of 
the corporation resident in Canada, as a result of the 
disposition of the disposed shares, 


B_ is calculated as the amount of the particular foreign af- 
filiate’s consolidated taxable surplus (as this amount is 
determined under paragraph 5902(1)(c)), in respect of 
the corporation resident in Canada, in respect of the dis- 
position of the disposed shares, 


C is calculated as the amount of the particular foreign af- 
filiate’s consolidated taxable deficit (as this amount is 
determined under paragraph 5902(1)(d)), in respect of 
the corporation resident in Canada, in respect of the dis- 
position of the disposed shares, and 


D is, where the particular relevant foreign affiliate is the 
issuing foreign affiliate, 1, and, where the particular rel- 
evant foreign affiliate is not the issuing foreign affiliate, 
the surplus entitlement percentage of the issuing foreign 
affiliate, in respect of the particular relevant foreign af- 
filiate, that, under subsections 5905(10) to (13), would 
be determined, at the balance adjustment time, if the is- 
suing foreign affiliate were the “corporation resident in 
Canada” referred to in those subsections and the partic- 
ular relevant foreign affiliate were the “particular for- 
eign affiliate” referred to in those subsections; 


if the amount determined, in respect of the particular rele- 
vant foreign affiliate, for the description of any of A, B or 
D in the formula is nil, the amount determined by the 
formula is deemed to be nil; and 


if the particular relevant foreign affiliate has, at the balance 
adjustment time, an amount of taxable surplus in respect of 
the corporation resident in Canada and the issuing foreign 
affiliate has, at that time, an amount of consolidated taxable 
deficit (as this amount is determined under paragraph 
5902(1)(d)), in respect of the corporation resident in Can- 
ada, as a result of the disposition that is equal to or greater 
than the amount of the issuing foreign affiliate’s consoli- 
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A/BxCxD 
where 


A. is the portion of the amount of the particular rele- 
vant foreign affiliate’s taxable surplus, in respect 
of the corporation resident in Canada, at the bal- 
ance adjustment time, that can reasonably be con- 
sidered to have been included in computing the 
amount of the consolidated taxable surplus (as 
determined under paragraph 5902(1)(c)), in re- 


_ spect of the corporation resident in Canada, in re- 


spect of the disposition of the disposed shares, of 

the particular foreign affiliate, of the corporation 
resident in Canada, that issued the disposed 
_ shares (in this subsection referred to as eae ‘issu- 
‘ing foreign affiliate”), 


is the amount of the issuing. foreign affiliate’s 
consolidated taxable surplus (as determined 
under paragraph 5902(1)(c)), in respect of the 
corporation resident in Canada, in respect of the 
_ disposition of the disposed shares, 


is the portion, of the disposition dividend that is, 
because of an election made under subsection 
_93(1) or (I, 2) of the Act, in respect of the disposi- 
tion of the disposed shares, received on the dis- 
_ posed shares by the person that disposed of those 
_ shares and that is prescribed by paragraph 
-5900(1)(b) to have been paid out of the issuing © 
foreign affiliate’s taxable surplus, in ee of 
the corporation resident in Canada, and 


_is the specified adjustment factor, in elect of 
the corporation resident in Canada, in respect of 
the particular relevant foreign affiliate, of the per- 
son that disposed of the disposed shares; . 


‘(b) if the amount determined, in respect of the partic- 
ular relevant foreign affiliate, for the description of 
A or B in the formula in paragraph (a) i is nil, nil; and 


(c) if an amount is determined, in respect of the par- 
ticular relevant. foreign | affiliate, under pa ces o 


_ (20)@), aul. 


Technical Notes: New Sunecenon: 5905(21) defines Whee ex- . 
pression “taxable surplus reduction”, which determines the oe 
duction of the taxable surplus, in respect of the corporation res- — 
ident in Canada, of a particular relevant foreign” affiliate in 
respect of the disposition dividend of the issuing foreign affili- _ 
ate where the issuing foreign affiliate has consolidated taxable — 


dated taxable surplus (as this amount is determined under © 


paragraph 5902(1)(d)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the wesree 
shares, the amount of that taxable surplus. 


— The taxable 


surplus reduction, in respect of a corporation resident in 
Canada, of a particular relevant foreign affiliate, in re- 
spect of disposed shares, is 


(a) the amount determined by the formula 
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* the amount determined by the formula oo 


surplus in excess of consolidated taxable deficit in respect of — 
the corporation resident in Canada. The subsection adopts, _ 
from subsection 5905(8) of the Regulations, the terms ‘ “particu- 
lar relevant foreign affiliate”, “balance adjustment ti time’ . 
posed shares” and “disposition dividend”. — 


The taxable surplus reduction, in respect of the corpora iON res- 
ident in Canada, of a particular relevant foreign affiliate of the : 
corporation resident in Canada, in respect of disposed shares, is 


AB BXC> xD 
_ where - 


A is the portion of the amount of the aitiediag Slee : 
foreign affiliate’s taxable surplus, in respect of the cor- 
poration resident in Canada, at the balance adjustment 
time, that can reasonably be considered to have been 
included in computing the amount of the consolidated 
taxable surplus (as this amount is determined under par- 
agraph 5902(1)(c)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the dis- 
posed shares, of the foreign affiliate of the corporation 
resident in Canada that issued the disposed shares (the 
“issuing foreign affiliate’), 
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‘B. the amount of the particular foreign affiliate’s consoli- 
dated taxable surplus (as this amount is determined 


under paragraph 5902(1)(c)), in respect of the corpora- 


tion resident in Canada resident, as a result of the peer 
sition of the disposed shares, 


C is the portion of the Mepotiion 4 dividen 
cause of an election made under subsection ‘ 
(1.2) of the Act, in respect of the dispositio of the dis- 


posed shares, received on the disposed shares by the - 
-, Person, disposing of those shares, that is prescribed by. 


paragraph 5900(1)(b) to have been paid out of the issu- 
ing foreign affiliate’s taxable ey in bia of the 
ao corporation resident in Canada, and - io 


, DE is the specified adjustment factor, in iMovbeet oe tHe cor 
_ poration resident in Canada, in respect of the particular — 


ue disposing of the 


___ felevant foreign affiliate, of the p 
- ~ disposed shares; 


4 if the amount determined for either A or Roe oe formula i is 
nil, the amount of determined by. 


° if an amount is determined i in respect of the aioues rele- 
_vant foreign affiliate under paragraph (b) of subsection 
300520) (which subsection defines the expression “taxable 


deficit reduction’), the amount determined by the formula — 


is deemed to be nil. 


(22). [Underlying tcenion os Seductio ~ 
underlying foreign tax reduction in respect of the corpo- 
ration resident in Canada, of a particular relevant for- 


eign affiliate of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, is the 


amount determined oa the URNS | formula. 
Ss ae ~ a) s CD 


where 


A isthe underlying foie se tax in nipeatick of the corpo- 


ration resident in Canada, at the balance adjustment 
time, of the particular relevant foreign affiliate, 


B. is the taxable deficit reduction, in respect. of the cor- 


_ poration resident in Canada, of the particular rele-— 


vant foreign affiliate of the corporation resident in 


_ Canada, in laos of he sagt at the: oe uinle 


. shares, _ 


C is the exempt deficit slubation: in espedt fof alee cor- 
‘poration resident in Canada, of the particular rele- 


vant foreign affiliate of the corporation resident in. 


- Canada, in respect of the disposition of the disposed 
shares, and 


D is the taxable surplus in respect of the corporation 
resident in Canada of the particular relevant Saas 
affiliate, at the balance adjustment time. 


Technical Notes: New subsection 5905(22) defines the ex- 
pression “underlying foreign tax reduction”, which determines 
the reduction of underlying foreign tax, in respect of the corpo- 
ration resident in Canada, of a particular relevant foreign affili- 
ate that is attributable to total deductions from the taxable sur- 
plus of the particular relevant foreign affiliate as a result of a 
taxable deficit reduction and an exempt deficit allocation. The 
subsection adopts, from subsection 5905(8) of the Regulations, 

the terms “particular relevant foreign affiliate”, “balance ad- 
justment time”, “disposed shares” and “disposition dividend”. 


Underlying foreign tax reduction in respect of the corporation 


resident in Canada, of a particular relevant foreign affiliate of _ 


the corporation resident in Canada, in respect of the disposition 
of the disposed shares, is the amount determined by the 
formula 


Ax(B+C)/D ~ 


where 


Reg. 


A is the underlying foreign tax in respect of the corporation 


resident in Canada of the particular relevant foreign affili-. 


ate, at the balance adjustment time, 


B. is the taxable deficit reduction, in respect of the corporation 
_ resident in Canada, of the particular relevant foreign affili- 
_ ate of the corporation resident in Canada, in respect of the 
_ disposition of the disposed shares, 


C is the exempt deficit allocation, in respect of the corpora- . 
_ tion resident in Canada, of the particular relevant foreign 
_ affiliate of the corporation resident in Canada, in respect of 

cn the disposition of the disposed shares, and i 


D is the taxable surplus i in respect of the corporation resident 
~ in Canada of the particular relevant foreign affiliate, at the 
S balance adjustment time. 


(23) The specified adjustment factor, in 5 tespee ae a cor- 
poration resident in Canada, in respect of a particular 
relevant foreign affiliate of the corporation resident in 
Canada, of the person that disposed of disposed shares, 
in respect of the disposition of the disposed shares, is 
the amount Ht defermaned PY the formula 


| AB 

where 

_ te where the corporation resident in Canada dis- 
_ posed of the disposed shares, 100 per cent, and 

— &) where another foreign affiliate of the corpora- 
tion resident in Canada disposed of the disposed 

_ shares, the surplus entitlement percentage of the 
corporation resident in Canada in respect of that 
other foreign affiliate, immediately before the 

_ disposition of the disposed shares, and 


B is the surplus entitlement percentage of the corpora- 
tion resident in Canada in respect of the particular 
’ relevant foreign affiliate, immediately before the dis- 
_ position of the disposed shares. _ 


Technical Notes: New subsection 5905(23) defines the ex- 
pression “specified adjustment factor’, which is used in sub- 
section 5905(8) of the Regulations and the definitions “exempt 
surplus reduction” and “taxable surplus reduction” in subsec- 
tions 5905(18) and (21), respectively. The subsection adopts, 
from subsection 5905(8) of the Regulations, the terms “particu- 
lar relevant foreign affiliate” and “disposed shares”. 


Specified adjustment factor in respect of a corporation resident. 


in Canada of a particular relevant foreign affiliate of that cor- 
poration resident in Canada in respect of disposed shares is the 
amount determined by the formula 


AJB 
where 
A_ is, where the corporation resident in Canada disposed of the 
disposed shares, 100 per cent, and, where another foreign 
affiliate of the corporation resident in Canada disposed of 
the disposed shares, the surplus entitlement percentage of 
the corporation resident in Canada in respect of that other 


foreign affiliate, immediately before the disposition of the 
disposed shares, and 


Bis the surplus entitlement percentage of the corporation res- 
ident in Canada in respect of the particular relevant foreign 
affiliate, immediately before the she seni of the edehoey 
shares. 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 2(8), will add subsecs. 5905(16)— (23), applicable in re- 
spect of dispositions in respect of which an election was made in respect 
of which the amendments to s. 5902 apply. 


History [S. 5905]: S. 5905 substituted by P.C. 1985-467, February 14, 
1985, s. 3, Canada Gazette, Part II, March 6, 1985 as corrected by Canada 
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Gazette, Part II, June 26, 1985, applicable as to subsec. 5905(1), in respect 
of acquisitions of shares made after November 12, 1981; as to subsec. 
5905(2), in respect of redemptions, acquisitions or cancellations of shares 
occurring after November 12, 1981; as to subsecs. 5905(3) and (4), in re- 
spect of mergers occurring after November 12, 1981; as to subsecs. 
5905(5) and (6), in respect of dispositions of shares made after November 
12, 1981 and amalgamations and windings-up occurring after November 
12, 1981; as to subsec. 5905(7), in respect of dissolutions occurring after 
November 12, 1981; as to subsec. 5905(8), in respect of dispositions of 
shares made after November 12, 1981; as to subsec. 5905(9), in respect of 
issuances of shares occurring after November 12, 1981; and as to subsecs. 
5905(10) to (13), for the purposes of computations required to be made 
under any of subsecs. 5905(1) to (9), in respect of transactions occurring 
after November 12, 1981. 


All that portion of subsec. 5905(1) following para. (d) and all that portion 
of subsec. 5905(2) preceding para. (a) substituted; subsec. 5905(7.1) ad- 
ded by P.C. 1980-503, s. 4, February 8, 1980, Canada Gazette, Part II, 
February 27, 1980, as corrected by Canada Gazette, Part Il, March 12, 
1980, effective in respect of 1976 et seq. 


Definitions [Reg. 5905]: ‘“amount’?—ITA 248(1), Reg. 5907(7); 
“arm’s length’ —ITA 251(1); “balance . adjustment time” — Reg. 
5905(2)(a)(i), (4)(a)G), (6)(a)(1); “class” — ITA 248(6); “consolidated ex- 
empt surplus” — Reg. 5902(1)(a); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “direct equity percentage” — ITA 95(4); “disposed” — 
ITA 248(1)“disposition”; “disposed share’ — Reg. 5905(2), (4)(a), (8); 
“disposes” —ITA 248(1)“disposition’; “disposing foreign affiliate’? — 
Reg. 5905(7); “disposition” —ITA 248(1); “disposition dividend” — 
Reg. 5905(2)(a), (4)(a), (6)(a), (8); “dividend” ; “equity per- 
centage’ —ITA 95(4), Reg. 5905(15); “exempt deficit” — Reg. 
5902(1)-(3), (7), 5905(7)(b), 5907(1); “exempt deficit allocation” — Reg. 
5905(16); “exempt deficit reduction” — Reg. 5905(17); “exempt earn- 
ings’ — Reg. 5907(1), (10); “exempt surplus” —ITA 113(1)(a), Reg. 
5902(1)-(3), (7), 5905(7)(d), 5907(1); “exempt surplus reduction” — Reg. 
5905(18); “foreign affiliate” — ITA 95(1), 248(1), Reg. 5907(3); “foreign 
merger’ —ITA 87(8.1); “foreign tax applicable” — Reg. 5900(1)(d); 
“loss” — Reg. 5907(1);. “net surplus” — Reg. 5902(1)-(3), (7), 5907(1); 
“opening exempt deficit” — Reg. 5905(5)(e), (5.3); “opening exempt sur- 
plus” — Reg. 5905(5)(d), Reg. 5905(5.1); “opening taxable deficit’ — 
Reg. 5905(5)(g); “opening taxable surplus” — Reg. 5905(5)(f), (5.2); 
“opening underlying foreign tax” — Reg. 5905(5)(h), (5.4); “particular 
relevant foreign affiliate’ — Reg. 5905(2)(a)(1), (4)(a)(), (8)(a); “person”, 
“prescribed”, “property” —ITA 248(1); * 


5907(11.2); “resident in Canada” —ITA 250; “share”? —ITA 248(1); 

; “specified time” — Reg. 
5905(7.1); “surplus entitlement” — Reg. 5905(10); “surplus entitlement 
percentage” — Reg. 5905(13); “taxable Canadian corporation” — ITA 


89(1), 248(1); * 


(3), (7), 5905(7)(c), 
5907(1); “taxable deficit allocation” — Reg. 5905(19); “taxable deficit re- 
duction” — Reg. 5905(20); “taxable earnings” — Reg. 5907(1), (10); 
“taxable surplus” — Reg. 5902(1)-(3), (7), 5905(7)(e), 5907(1); “taxable 
surplus reduction” — Reg. 5905(21); ~ “tax- 
payer” — ITA 248(1); “underlying foreign tax” — Reg. 5902(1)-—(3), (7), 
5907(1); “underlying foreign tax reduction” — Reg. 5905(22). 


5906. Carrying on business in a country — (1) For 
the purposes of this Part, where a foreign affiliate of a 
corporation resident in Canada carries on an active busi- 
ness, it shall be deemed to carry on that business 


(a) in a country other than Canada only to the extent 
that such business 1s carried on through a permanent 
establishment situated therein; and 


(b) in Canada only to the extent that its income there- 
from is subject to tax under Part I of the Act. 


(2) Where the Government of Canada has concluded an 
agreement or convention with the government of another 
country for the avoidance of double taxation that has the 
force of law in Canada and in which the expression “per- 
manent establishment” is given a particular meaning, for 
the purposes of subsection (1), that expression. has that 
meaning with respect to a business carried on in that 
country and, in any other case, has the meaning assigned 
by subsection 400(2). 
Definitions [Reg. 5906]: 
“business” —ITA 248(1); 


“active business” — ITA 95(1), Reg. 5907(1); 
“Canada” —ITA 255, Interpretation Act 


subsec. 5907(1) to read as above, applicable to ‘taxation years, of | a oe : 
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35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign af- 
filiate’’ — ITA 95(1), 248(1), Reg. 5907(3); “permanent establishment” — 
Reg. 5906(2); “resident in Canada” — ITA 250. 


5907. Interpretation — (1) [Definitions] — For the 
purposes of this Part, 


‘“‘active business” has the meaning assigned by subsec- 
tion 95(1) of the Act; 


“controlled foreign affiliate” has the meaning assigned 
by subsection 95(1) of the Act; 


“earnings” of a foreign affiliate of a taxpayer resident in 
Canada for a taxation year of the affiliate from an active 
business means 


(a) in the case of an active business carried on by it in 
a country, 


(1) the income or profit from the active business for 
the year computed in accordance with the income 
tax law of the country in which the affiliate is resi- 
dent, in any case where the affiliate 1s required by 
that law to compute that income or profit, 


(ii) the income or profit from the active business 
for the year computed in accordance with the in- 
come tax law of the country in which the business 
is carried on, in any case not described in subpara- 
graph (1) where the affiliate is required by that law 
to compute that income or profit, and 


(111) in any other case, the amount that would be the 
income from the active business for the year under 
Part I of the Act if the business were carried on in 
Canada, the affiliate were resident in Canada and 
the Act were read without reference to subsections 
80(3) to (12), (15) and (17) and 80.01(5) to (11) 
and sections 80.02 to 80.04, 


adjusted in each case in accordance with subsections 
(2), (2.1), (2.2) and (2.9) and, for the purposes of this 
Part, to the extent that the earnings of an affiliate from 
an active business carried on by it cannot be attributed 
to a permanent establishment in any particular coun- 
try, they shall be attributed to the permanent establish- 
ment in the country in which the affiliate is resident 
and, if the affiliate is resident in more than one coun- 
try, to the permanent establishment in the country that 
may reasonably be regarded as the affiliate’s principal 
place of residence, and 


(b) in any other case, the total of the amounts by 
which the income for the year from an active business 
of an affiliate is increased because of paragraph 
ets of the Act; 


: _ Proposed Amendment— __ 
5907(1)“earnings”( 
(b) in any oe case, the total of all the oun e- 
quired by paragraph 95(2)(a) of the Act to be in- 
cluded in computing the affiliate’s income for the” 
year from an active business; : 
Application: The ‘February 27, 2004 draft eee (foreign re 
ates), subsec. 3(2), will amend para. (b) of the definition * ‘earnings” 


eign affiliate of a taxpayer, that begin after December 20, 2002. 


S. 9 of the draft regulations provides that if a foreign affiliate of a tax- 
payer referred to in the above amendment makes a valid “Global Section 
95 Election” under subsec. 133(68) of the February 27, 2004 draft legis- — 
lation (see Application and Technical Notes to Proposed Amendment to _ 
ITA 95(2)(a)), then the amendment is applicable to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994. : 
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Technical Notes: The definition “earnings” of a foreign af- 


filiate of a taxpayer resident in Canada for a taxation year in 


subsection 5907(1) of the Regulations is relevant for the pur- 
poses of computing the surpluses and deficits of the affiliate. 


Paragraph (b) of the definition “earnings” in subsection — 
5907(1) ensures that “earnings” will reflect the total of all — 


amounts by which the affiliate’s income for the year from an 


active business is increased because of paragraph oe of 


the Act. 


Consequential to the amendments made to ‘paragraph 95(2)(a) 
of the Act to provide for amounts by which such income of the 


affiliate could be decreased, paragraph (b) of the definition © 


“earnings” in subsection 5907(1) of the Regulations is pro- 


posed to be amended to ensure that “earnings” will reflect the — 
total of all amounts required by paragraph 95(2){a) to be in- 
cluded. (either as a plus or as a minus) in computing the affili- _ 
ate’s income for the year from an active business. For more — 


detail, refer to the commentary: to paragraph Oo(2)(a). 


The amendment to paragraph (b) of the definition “earnings” in — 
subsection 5907(1) applies to taxation years, of a foreign affili- _ 
ate of a taxpayer, that begin after December 20, 2002. Note that — 
this amendment is included in the Global Section 95 Election _ 
package described at the beginning © of the Seay to sec- 


tion 95 of the Act. 


“exempt deficit” of a foreign affiliate of a corporation in 
respect of the corporation at any time means the amount, 


if any, by which 


(a) the total of all amounts each of which is an amount 
determined at that time under any of subparagraphs (i) 
to (vi) of the description of B in the definition “exempt 
surplus” in this subsection 


exceeds 


(b) the total of all amounts each of which is an amount 
determined at that time under any of subparagraphs (1) 


to iaae of the jatar PAB of A in that definition; 


| ! detici"(b) 
(b) tbe. total of all amounts cach “of ee iS an 


‘amount determined at that time under any of subpar- 


agraphs oe to vay 6 pi ne 9 seeenpaon of x in ie 
definition: . : 


Application: The February 27, 2004 draft reeatwion! Gorien affili- 
ates), subsec. 3(5), will amend para. (b) of the definition * ‘exempt defi- 
cit” in subsec. 5907(1), applicable on the same basis as the amendment 
to Reg. 5907(1)“earnings’(b). 


Technical Notes: The definition “exempt deficit” of a for 
eign affiliate of a taxpayer resident in Canada for a taxation 
year in subsection 5907(1) of the Regulations is relevant for the 
purposes of computing the surpluses of the foreign affiliate. 


The amendment to the definition “exempt deficit” of a foreign 
affiliate of a taxpayer resident in Canada for a taxation year in 
subsection 5907(1) inserts a reference to new subparagraph 
(viii) of the description of A in the definition “exempt surplus” 
in subsection 5907(1) of the Regulations. 


The proposed amendment to the definition “exempt deficit” in 
subsection 5907(1) applies to taxation years, of a foreign affili- 
ate of a taxpayer, that begin after December 20, 2002. Note that 
this amendment is included in the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act. 


Related Provisions: Reg. 5905(2)(a)(iv), (2)(b) — Inclusion in exempt 
deficit on acquisition or cancellation of share, Reg. 5905(4)(a)(iv) — In- 
clusion in exempt deficit on disposition of share; Reg. 5905(5.1) — Ex- 
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“exempt earnings” of a particular foreign affiliate of a 
particular corporation for a taxation year of the particular 
affiliate is the total of all amounts each of which is 


(a) the amount by which the capital gains of the partic- 
ular affiliate for the year exceed the total of . 


(i) the amount of the taxable capital gains for the 
year referred to in the description of B in the defi- 
nition “foreign accrual property income” in subsec- 
tion 95(1) of the Act, 


(ii) the amount of the taxable capital gains for the 
year referred to in subparagraphs (c)(i) and (d)(i11) 
of the definition “net earnings” in this subsection, 
and 


(ii) the portion of any income or profits tax paid to 
the government of a country for the year by the 
particular affiliate that can reasonably be regarded 
as tax in respect of the amount by which the capital 
gains of the particular affiliate for the year exceed 
the total of the amounts referred to in subpara- 
graphs (i) and (ii), 


and for the purpose of this paragraph, where the par- 
ticular affiliate has disposed of capital property that 
was shares of the capital stock of another foreign affil- 
late of the particular corporation to any corporation 
that was, immediately after the disposition, a foreign 
affiliate of the particular corporation, the capital gains 
of the particular affiliate for the year shall not include 
the portion of those gains that is the total of all 
amounts each of which is an amount equal to the ex- 
cess of the fair market value at the end of the particu- 
lar affiliate’s 1975 taxation year of one of those shares 
disposed of over the adjusted cost base of that share, 


Proposed, Addition — 5907(1 )“exempt 
ue earnings” (a. 1) 


(a. 1) the total of all amounts each of ohh is an 


| ee determined oS the ee 


Je B 
__where _ 
A: is the. amount t that sand, be iucuded be para- 
: graph (c), (c.1) or (c.2) of the definition “capital 
_ dividend account” in subsection 89(1) of the Act 
in determining the capital dividend account of the 
affiliate at the end of the taxation year if 


(i) the affiliate were the corporation referred 
to in that definition, and 


~ (ii) the references in paragraphs (c.1) and (c.2) 
_ of that definition, and in paragraph (c) of that 
definition as that paragraph read in its applica- 
tion to taxation years that ended before Febru- 
ary 28, 2000, to the expression “a business” 
_ were read as references to the expression “a 
business that is not an active business within 
the meaning assigned yy subsection 95(1)’, 
and : 
(iii) section 14 a the Act were modified, in its 
application to the affiliate, in accordance with 
_ paragraphs 95(2)(f.91) and (f.92) of the Act, 
and 


B is the amount determined for A at the end of the 
affiliate’s taxation year that immediately pre- 
cedes the taxation year, 
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empt deficit after amalgamation of corporation holding foreign affiliate; 
Reg. 5905(5.2) — Exempt deficit after windup of corporation holding for- 
eign affiliate; Reg. 5905(6)(a)(iv) — Computation of exempt deficit. 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(6), will add para. (a.1) to the definition “exempt earn- 
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ings” in subsec. 5907(1), applicable on the same basis as the amendment 
to Reg. 5907(1)“earnings”’(b). SS 
Technical Notes: First, new paragraph (ety is leed a. de : 
definition “exempt earnings” in subsection 5907(1) to include 
the untaxed portion of the gain from the sale of excluded pro- 
perty that is eligible capital property. 


See also under 5907(1)“exempt earnings” (d)(ii).. a 


For more detail, see the commentary to subsection 95(2) of the 
Act. 

The amendments to paragraph (a. 1), and Noraeouh (a, 
of the definition “exempt earnings” in subsection 5907(1) ap- | 
ply to taxation years, of a foreign affiliate of a taxpayer, that _ 
begin after December 20, 2002. Note that these amendments _ 
are included in the Global Section 95 Election package de- — 
scribed in the beginning of the commentary to section 95 of the 
Act and that, in the event of a Global Section 95 Election, the 
Qualifying Member Amendments apply to taxation ears, of a 
foreign affiliate of a taxpayer, that end after 1999. = sit 


(b) where the year is the 1975 or any i a 28 taxa- 
tion year of the particular affiliate, the total of all 
amounts each of which is the particular affiliate’s net 
earnings for the year, 


(c) where the year is the 1975 or any preceding taxa- 
tion year of the particular affiliate, the earnings as de- 
termined in paragraph (b) of the definition “earnings” 
in this subsection to the extent that those earnings 
have not been included because of paragraph (b) or 
deducted in determining an amount included in sub- 
paragraph (b)(i) of the definition “exempt loss” in this 
subsection, 

(d) where the year is the 1976 or any subsequent taxa- 
tion year of the particular affiliate and the particular 
affiliate is resident in a designated treaty country, each 
amount that is 


(1) the particular affiliate’s net earnings for the year 
from an active business carried on by it in Canada 
or a designated treaty country, or 


(11) the earnings of the particular affiliate for the 
year from an active business to the extent that they 
derive from 


(A) amounts by which the income of the partic- 
ular affiliate from an active business for the 
year is increased because of subparagraph 
95(2)(a)(i) of the Act that are derived by the 
particular affiliate from activities that could rea- 
sonably be considered to be directly related to 
business activities carried on by a non-resident 
corporation, to which the particular affiliate and 
the particular corporation are related throughout 
the year, in the course of an active business car- 
ried on by the non-resident corporation the in- 
come from which would, if the non-resident 
corporation were a foreign affiliate of a corpo- 
ration, be included in computing the non-resi- 
dent corporation’s exempt earnings or exempt 
loss, 


(B) where the particular corporation is a life in- 
surance corporation resident in Canada through- 
out the year and the particular affiliate is a for- 
eign affiliate in respect of which the particular 
corporation has a qualifying interest throughout 
the year, amounts by which the income of the 
particular affiliate from an active business for 
the year is increased because of subparagraph 
95(2)(a)(i) of the Act that are derived by the 
particular affiliate from activities that could rea- 
sonably be considered to be directly related to 
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business activities carried on by the particular 
corporation in the course of an active business 
carried on by the particular corporation in a 
country other than Canada, the income from 
which would, if the particular corporation were 
a foreign affiliate of another corporation and 
were resident in the country other than Canada 
in which that active business of the particular 
corporation is carried on, be included in com- 
puting the particular corporation’s exempt earn- 
ings or exempt loss, 


(C) amounts by which the income of the partic- 
ular affiliate from an active business for the 

ear is increased because of clause 
95(2)(a)(i1)(A) of the Act that are derived from 
amounts paid or payable, directly or indirectly, 
to it or a partnership of which it is a member by 
a non-resident corporation to which the particu- 
lar affiliate and the particular corporation are 
related throughout the year, to the extent that, if 
the non-resident corporation were a foreign af- 
filiate of a corporation, the amounts paid or 
payable by the non-resident corporation would 
be deductible in the year or a subsequent taxa- 
tion year in computing its exempt earnings or 
exempt loss, 


(D) where a non-resident corporation to which 
the particular affiliate and the particular corpo- 
ration are related throughout the year is a mem- 
ber of a particular partnership (other than where 
the non-resident corporation is a_ specified 
member of the particular partnership at any 
time in a fiscal period of the particular partner- 
ship ending in the year), amounts by which the 
income of the particular affiliate from an active 
business for the year is increased because of 
clause 95(2)(a)(ii)(A) of the Act that are de- 
rived from amounts paid or payable, directly or 
indirectly, to it or another partnership of which 
it is a member by the particular partnership to 
the extent that, if the particular partnership were 
a foreign affiliate of a corporation and were res- 
ident in the country in which the non-resident 
corporation is resident and subject to income 
taxation, the amounts paid or payable by the 
particular partnership would be deductible in 
the year or a subsequent taxation year in com- 
puting its exempt earnings or exempt loss, 


(E) amounts by which the income of the partic- 
ular affiliate from an active business for the 
year is increased because of clause 
95(2)(a)(41)(B) of the Act that are derived from 
amounts paid or payable, directly or indirectly, 
to it or a partnership of which it is a member by 
another foreign affiliate of the particular corpo- 
ration in respect of which the particular corpo- 
ration has a qualifying interest throughout the 
year, to the extent that the amounts paid or pay- 
able by the other foreign affiliate are deductible 
in the year or a subsequent taxation year in 
computing its exempt earnings or exempt loss, 


(F) where another foreign affiliate of the partic- 
ular corporation in respect of which the particu- 
lar corporation has a _ qualifying interest 
throughout the year is a member of a particular 
partnership (other than where the other foreign 
affiliate is a specified member of the particular 
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partnership at any time in a fiscal period of the 
particular partnership ending in the year), 
amounts by which the income of the particular 
affiliate from an active business for the year is 
increased because of clause 95(2)(a)(ii)(B) of 
the Act that are derived from amounts paid or 
payable, directly or indirectly, to it or another 
partnership of which it is a member by the par- 
ticular partnership, to the extent that, if the par- 
ticular partnership were a foreign affiliate of a 
corporation and were resident in the country in 
which the other foreign affiliate is resident and 
subject to income taxation, the amounts paid or 
payable by the particular partnership would be 
deductible in the year or a subsequent taxation 
year in computing its exempt earnings or ex- 
empt loss, 


(G) where the particular affiliate is a member of 
a particular partnership (other than where the 
particular affiliate is a specified member of the 
particular partnership at any time in a fiscal pe- 
riod of the particular partnership ending in the 
year), amounts by which the income of the par- 
ticular affiliate from an active business for the 

ear iS imcreased because of clause 
95(2)(a)(4i)(C) of the Act that are derived from 
amounts paid or payable, directly or indirectly, 
to it or another partnership of which it is a 
member by the particular partnership, to the ex- 
tent that, if the particular partnership were a for- 


eign affiliate of a corporation and were resident 


in the country in which the particular affiliate is 
resident and subject to income taxation, the 
amounts paid or payable by the particular part- 
nership would be deductible in the year or a 
subsequent taxation year in computing its ex- 
empt loss, 


(H) amounts by which the income of the partic- 
ular affiliate from an active business for the 
year is increased because of _ clause 
95(2)(a)(1i)(D) of the Act that are derived from 
amounts paid or payable, directly or indirectly, 
to it or a partnership of which it is a member by 
another foreign affiliate (in this clause referred 
to as the “second affiliate”) of the particular 
corporation to which the particular affiliate and 
the particular corporation are related throughout 
the year, to the extent that the amounts paid or 
payable 


(1) are on account of interest on borrowed 
money used for the purpose of earning in- 
come from property or interest on an amount 
payable for property, where 


1. the property is shares of a foreign af- 
filiate (in this clause referred to as the 
“third affiliate”) of the particular corpo- 
ration in respect of which the particular 
corporation has a qualifying interest 
throughout the year and that are excluded 
property, and 


2. the second affiliate, the third affiliate 
and each other affiliate relevant for the 
purpose of determining whether the 
shares of the third affiliate are excluded 
property are resident and subject to in- 
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come taxation in a designated treaty 
country, and 


(II) are relevant in computing the liability 
for income taxes, in the designated treaty 
country in which the second and third affili- 
ates are resident, of the members of a group 
of corporations composed of the second af- 
filiate and one or more. other foreign affili- 
ates (the shares of which are excluded pro- 
perty) of the particular corporation that are 
resident in that country and in respect of 
which the particular corporation has a quali- 
fying interest throughout the year, 


and, for the purposes of this clause, “excluded 
property” has the meaning assigned by subsec- 
tion 95(1) of the Act, except that for that 
purpose, 
(II) the definition “excluded property” in 
subsection 95(1) of the Act shall be read 
without reference to amounts receivable re- 
ferred to in paragraph (c) of that definition 
_ where the interest on the amounts is not, or 
would not if interest were payable on the 
amounts, be deductible in computing the 
debtor’s exempt earnings or exempt loss, 
and 


(IV) the shares of a foreign affiliate (in this 
subclause referred to as the “non-qualifying 
affiliate’) that is not resident and subject to 
income taxation in a designated treaty coun- 
try are not considered relevant for the pur- 
pose of determining whether shares of the 
third affiliate are excluded property unless 
the shares of the third affiliate would not 
have been excluded property if the shares of 
all such non-qualifying affiliates were not 
excluded property, 


(1) where the particular corporation is a life in- 
surance corporation resident in Canada and the 
particular affiliate is a foreign affiliate in re- 
spect of which the particular corporation has a 
qualifying interest throughout the year, amounts 
by which the income of the particular affiliate 
from an active business for the year is increased 
because of clause 95(2)(a)(1i)(E) of the Act that 
are derived from amounts paid or payable, di- 
rectly or indirectly, to it or a partnership of 
which it is a member by the particular corpora- 
tion in the course of the particular corporation 
carrying on its life insurance business outside 
Canada, to the extent that, if the particular cor- 
poration were a foreign affiliate of another cor- 
poration and were resident in the country in 
which the particular corporation carried on its 
life insurance business outside Canada, the 
amounts paid or payable by the particular cor- 
poration would be deductible in the year or in a 
subsequent taxation year in computing its ex- 
empt earnings or exempt loss, 


(J) amounts by which the income of the particu- 
lar affiliate from an active business for the year 
is increased because of subparagraph 
95(2)(a)(il1) of the Act that are derived from the 
factoring of trade accounts receivable acquired 
by the particular affiliate, or by a partnership of 
which the particular affiliate was a member, 
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from a non-resident corporation to which the 
particular affiliate and the particular corporation 
are related throughout the year, to the extent 
that the trade accounts receivable arose in the 
course of an active business carried on by the 
non-resident corporation any income from 
which would be included in the exempt earn- 
ings of the non-resident corporation if it were a 


foreign affiliate of a corporation, or 


(K) amounts by which the income of the partic- 
ular affiliate from an active business for the 
year is increased because of subparagraph 
95(2)(a)(iv) of the Act that are derived from 
loans or lending assets acquired by the particu- 
lar affiliate, or a partnership of which the partic- 
ular affiliate was a member from a non-resident 
corporation to which the particular affiliate and 
the particular corporation are related throughout 
the year, to the extent that the loans or lending 
assets arose in the course of an active business 
carried on by the non-resident corporation any 
income from which would be included in the 
exempt earnings of the non-resident corporation 
if it were a foreign affiliate of a corporation, or 


Proposed Amendment — — 
5907(1)“exempt earnings”(d)(ii) _ 


(ii) the earnings of the particular affiliate for the 
year from an active business::s to ce: extent that 
they derive from eo 


(A) amounts required to be eed 3 in com- 
puting the income of the particular affiliate 
from an active business for the year because 
of subparagraph 95(2)(a)(i) of the Act that are 
derived by the particular affiliate from activi- 
ties that can reasonably be considered to be 
directly related to business activities carried 
on by a non-resident corporation, to which the 
particular affiliate and the particular corpora- 
tion are related throughout the year, in the 
course of an active business carried on by the 
non-resident corporation the income or loss 
from which would, if the non-resident corpo- 
ration were a foreign affiliate of a corporation, 
be included in computing the non-resident 
corporation’s exempt earnings or exempt loss, 


(B) if the particular corporation is a life insur- 
ance corporation resident in Canada through- 
out the year and the particular affiliate is a 
foreign affiliate in respect of which the partic- 
ular corporation has a qualifying interest 
throughout the year, amounts required to be 
included in computing the income of the par- 
ticular affiliate from an active business for the 
year because of subparagraph 95(2)(a)(i) of 
the Act that are derived by the particular affil- 
iate from activities that can reasonably be 
considered to be directly related to business 
activities carried on by the particular corpora- 
tion in the course of an active business carried 
on by the particular corporation in a country 
other than Canada, the income or loss from 
which would, if the particular corporation 
were a foreign affiliate of another corporation 
and were resident in the country other than 
Canada in which that active business of the 
particular corporation is carried on, be in- 
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cluded in computing the particular corpora- 
tion’s exempt earnings or exempt loss, 

(C) amounts required to be included in com- 
puting the income of the particular affiliate 
from an active business for the year because 
of clause 95(2)(a)(ii)(A) of the Act that are 
derived from amounts paid or payable, di- 
rectly or indirectly, to it or to a partnership of 
which it is a member by a non-resident corpo- 
ration to which the particular affiliate and the 
particular corporation are related throughout 
the year, to the extent that, if the non-resident 
corporation were a foreign affiliate of a corpo- 
ration, the amounts paid or payable by the 


non-resident corporation would be deductible 


in computing its exempt earnings or exempt 
loss for the year or for a subsequent taxation 


year, 


(D) if a non-resident corporation to which the 


particular affiliate and the particular corpora- 


tion are related throughout the year is a quali- 
fying member of a particular partnership at 
any time in a fiscal period of the particular 
partnership that ends in the year, amounts re- 
quired to be included in computing the in- 
come of the particular affiliate from an active 
business for the year because of clause 
95(2)(a)(ti)(A) of the Act that are derived 
from amounts paid or payable, directly or in- 
directly, to it or to another partnership of 
which it is a member by the particular partner- 
ship to the extent that. if the particular part- 
nership were a foreign affiliate of a corpora- 
tion and were resident in the country in which 
the non-resident corporation is resident and 
subject to income taxation, the amounts paid 
or payable by the particular partnership would 
be deductible in computing its exempt earn- 


‘ings or exempt loss for the year or for a subse- 


quent taxation year, 


(E) amounts required to be included in com- 
puting the income of the particular affiliate 
from an active business for the year because 
of clause 95(2)(a)(@ii)(B) of the Act that are de- 
rived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which 
it is a member by another foreign affiliate of 
the particular corporation in respect of which 
the particular corporation has a qualifying in- 
terest throughout the year, to the extent that 
the amounts paid or payable by the other for- 
eign affiliate are deductible in computing its 
exempt earnings or exempt loss for the year or 
for a subsequent taxation year, 


(F) if another foreign affiliate of the particular 
corporation in respect of which the particular 
corporation has a qualifying interest through- 
out the year is a qualifying member of a par- 
ticular partnership at any time in a fiscal pe- 
riod of the particular partnership that ends in 
the year, amounts required to be included in 
computing the income of the particular affili- 
ate from an active business for the year be- 
cause of clause 95(2)(a)(ii)(B) of the Act that 
are derived from amounts paid or payable, di- 
rectly or indirectly, to it or to another partner- 
ship of which it is amember by the particular — 
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partnership, to the extent that, if the particular 
partnership were a foreign affiliate of a corpo- 
ration and were resident in the country in 
which the other foreign affiliate is resident 
and subject to income taxation, the amounts 
paid or payable by the particular partnership 
would be deductible in computing its exempt 
earnings or exempt loss for the year or for a 
subsequent taxation year, — 


(G) if the particular affiliate is a qualifying 
member of a particular partnership at any time 
in a fiscal period of the particular partnership 
that ends in the year, amounts required to be 
included in computing the income of the par- 
ticular affiliate from an active business for the 
year because of clause 95(2)(a)(ii)(C) of the 
Act that are derived from amounts paid or 
payable, directly or indirectly, to it or to an- 
other partnership of which it is a member by 
the particular partnership, to the extent that, if 
_ the particular partnership were a foreign affili- 
ate of a corporation and were resident in the 
country in which the particular affiliate is resi- 
dent and subject to income taxation, the 
amounts paid or payable by the particular 
partnership would be deductible in computing 
its exempt earnings or exempt loss for the 
year or a subsequent taxation year, 


(H) amounts required to be included in com- 
puting the income of the particular affiliate 


from an active business for the year because 


of clause 95(2)(a)(ii)(D) of the Act that are 
derived from amounts paid or payable, di- 
rectly or indirectly, to it or to a partnership of 
which it is a member by another foreign affili- 
ate (in this clause referred to as the “second 


affiliate’) of the particular corporation to 


_ which the particular affiliate and the particular 
_ corporation are related throughout the year, to 
the extent that the amounts paid or payable are 
on account of interest on borrowed money 


used for the purpose of earning income from 


property or interest on an amount payable for 


property, in respect of a particular period in 


the year, if 


(1) the property is, throughout the particu- 


lar period, excluded property of the second 
affiliate that is shares of a corporation (in 
this clause referred to as the “third affili- 
ate”) which is, throughout the particular 
period, a foreign affiliate (other than the 
particular foreign affiliate) of the particular 
corporation in respect of which the particu- 
lar corporation has a qualifying interest or 
to which the particular corporation is re- 
lated, and 


(II) the second affiliate and the third affili- 
ate are resident in the same designated 
treaty country for each of their taxation 
years (each of which is referred to in this 
subclause as a “relevant taxation year”) 
that end in the year and, in respect of each 
of the second affiliate and the third affili- 
ate for each relevant taxation year, either 
1. the affiliate is subject to income tax- 
ation in that country in the relevant tax- 
ation year, or 
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2. the members or shareholders of the 
affiliate at the end of the relevant taxa- 
tion year are subject to income taxation 
in that country on, in aggregate, all or 
substantially all of the income of the af- 
filiate for the relevant taxation year in 
their taxation years in which the rele- 
vant taxation year ends or would be so 
subject to income taxation in that coun- 
try if the affiliate had income for the 
relevant taxation year and the income 

_ of those members or shareholders for 
their taxation years in which the rele- 
vant taxation year ends consisted only 
of their share of the income of the affil- 
iate for the relevant taxation year, 


where, for the purpose of this clause, 


(III) “excluded property” has the meaning 
that would be assigned by subsection 95(1) 
of the Act if paragraph (c) of the definition 
“excluded property” in that subsection 
were read as follows: 


~ “(c) property all or substantially all of 
the income from which is, or would 
‘be, if there was income from the 
‘Property, 
(i) 1 income from an active business 
by reason of paragraph (2)(a) if 
that paragraph were read without 
reference to its srbramerph (v), 
and 


(ii) income derived from amounts 
payable by payers who are entitled 
to deduct the amounts in comput- 
ing their exempt earnings or ex- 
empt loss (as those expressions are 
defined in Regulations made for 
the purpose of section 113),” and 


(IV) the particular corporation has a quali- 
fying interest in respect of another corpo- 
ration if the particular corporation has, be- 
cause of paragraph 95(2)(m) or (m.1) of 
the Act, a qualifying interest in respect of 
that other corporation for the purpose of 
subdivision i of Division B of Part I of the 
Act, 


(1) if the particular corporation is a life insur- 
ance corporation resident in Canada (in this 
clause referred to as the “insurer’’), a corpora- 
tion controlled by the insurer or a corporation 
that controls the insurer and the particular af- 
filiate is a foreign affiliate of the particular 
corporation in respect of which the particular 
corporation has a qualifying interest through- 
out the year, amounts required to be included 
in computing the particular affiliate’s income 
from an active business for the year because 
of clause 95(2)(a)(ii)(E) of the Act that are de- 
rived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which 
it is a member by the insurer in the course of 
carrying on its life insurance business outside 
Canada, to the extent that, if the insurer were 
a foreign affiliate of another corporation resi- 
dent in Canada and were resident in the coun- 
try in which the insurer carried on its life in- 
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surance business outside Canada, the amounts 
paid or payable by the insurer would be de- 
ductible in computing its exempt earnings or 
exempt loss for the sie or for a subsequent 
taxation year, 


(J) amounts required to be included in com- 
puting the particular affiliate’s income from 
an active business for the year because of sub- 
paragraph 95(2)(a)(il1) of the Act that are de- 
rived from the factoring of trade accounts re- 
ceivable acquired by the particular affiliate, or 
by a partnership of which the particular affili- 
ate was a member, from a non-resident corpo- 
ration to which the particular affiliate and the 
particular corporation are related throughout 
the year, to the extent that the trade accounts 
receivable arose in the course of an active 
business carried on by the non-resident corpo- 
ration any income from which would be in- 
cluded in computing the exempt earnings of 
the non-resident corporation if it were a ae 
eign affiliate of a corporation, 


(K) amounts required to be included in com- 
puting the particular affiliate’s income from 
an active business for the year because of sub- 
paragraph 95(2)(a)(iv) of the Act that are de- 
rived from loans or lending assets acquired by 
the particular affiliate, or by a partnership of 
which the particular affiliate was a member, 
from a non-resident corporation to which the 
particular affiliate and the particular corpora- 
tion are related throughout the year, to the ex- 
tent that the loans or lending assets arose in 
the course of an active business carried on by 
the non-resident corporation any income from 
which would be included in the exempt earn- 
ings of the non-resident corporation if it were 
a foreign affiliate of a corporation, 


(L) amounts that would be required, because 
of subparagraph 95(2)(a)(v) of the Act, to be 
included in computing the particular affiliate’s 
income for the year from an active business if 
that subparagraph were read as follows: 


‘“(v) the income or loss is derived from 
the disposition of excluded property that 
is not capital property if 


(A) that property is used or held by 
the particular foreign affiliate for the 
purpose of gaining or producing in- 
come from property that would, be- 
cause of this paragraph, be included 
in computing the particular foreign 
affiliate’s income from an active busi- 
ness if this paragraph were read with- 
out reference to this subparagraph, 
and 


(B) that income or loss is derived, di- 
rectly or indirectly, from amounts 
paid or payable to the particular for- 
eign affiliate by another foreign affili- 
ate of the taxpayer, or by a non-resi- 
dent corporation related to the 
particular foreign affiliate and to the 
taxpayer, that are in respect of an ac- 
tive business carried on in a desig- 
nated treaty country (as defined for 


Income Tax Regulations 


the purpose of Part LIX - ie: Regu- 
lations), of’) 71 


(M) amounts that would be seal because 
of subparagraph 95(2)(a)(vi) of the Act, to be 
included in computing the particular affiliate’s 
income for the year from an active business if 
that subparagraph were read as follows: 


“(vi) the income or loss is derived by the 
particular foreign affiliate under or as a 
result of an agreement that provides for 
the purchase, sale or exchange of cur- 
-_rency and that can reasonably be consid- 
ered to have been made by the particular 
" foreign affiliate to reduce its risk, of fluc- 
‘tuations in the value of the denominated 
currency, with respect io 


(A) income or loss, from, property 
that | 


(1) would, because of a para- 
graph, be included in computing 
the particular foreign affiliate’s in- 
- come or loss from an active busi- 
ness if this paragraph were read 
without reference to this ee 
graph, and 


(Il) is derived, sicily or indi- 
rectly, from amounts paid or paya- 
ble to the particular foreign affili-- 
ate by another foreign affiliate of 
the taxpayer, or by a non-resident 
corporation related to the particu- 
lar foreign affiliate and to the tax- 
payer, that is in respect of an ac- 
tive business carried on in a 
designated treaty country (as de- 
fined for the purpose of Part LIX — 
of the Regulations), or 


(B) excluded property the income or 
loss from which would, if there were 
‘income or a ae pe: i in. 
clause (Ay ar 


Application: The February 27, 2004 draft tauleicce Goreign affili- 
ates), subsec. 3(7), will amend subpara. (d)(ii) of the definition “exempt 
earnings” in subsec. 5907(1), applicable to taxation years of a foreign — 
affiliate that begin after December 20, 2002, except that cl. (d)Gi)(H) 
applies to taxation years, of a foreign affiliate of a taxapayer, to which 
ITA 95(2)(a)Ga)(D) CID to (V), as as by the ua ke kanes - 
apply. . 
S. 9 of the draft regulations oe iat if a foreign affi liate of a a : 
payer referred to in the above amendment makes a valid “Global Section © 
95 Election” under subsec, 133(68) of the February 27, 2004 draft legis- 
lation (see Application and Technical Notes to Proposed Amendment to’ 
ITA 95(2)(a)), then the amendment is applicable to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994, except that — 


(a) cl. (d)(ii)(D) is, for the taxation years, of all foreign affiliates of the 
taxpayer, that end before 2000, to be read as follows: 


“(D) if a non-resident corporation to which the particular af- 
_ filiate and the particular corporation are related throughout 
_ the year is a member of a particular partnership (other than 
where the non-resident corporation would be a specified 
_ member of the particular partnership at any time in a fiscal 
period of the particular partnership that ends in the year if the 
definition “specified member” of a partnership in subsection 
248(1) of the Act were read without reference to paragraph 
(a) of that definition), amounts required to be included in 
computing the income of the particular affiliate from an ac- 
tive business for the year because of clause 95(2)(a)(ii)(A) of 
the Act that are derived from amounts paid or payable, di- 
rectly or indirectly, to it or to another partnership of which it 
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(b) 


ates of the taxpayer, that end before 2000, to” be read a: v 
“(F) if another foreign affiliate of the particular corporation in _ 
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_is a member by the particular partnership to the extent that, if _ 
the particular partnership were a foreign affiliate of a corpora- 


tion and were resident in the country in which the non-resi- 


dent corporation is resident and subject to income taxation, 

- the amounts paid or payable by the particular partnership 

would be deductible in computing its exempt earnings OF ox 
-empt loss for the year or for a subsequent taxation year,”; 


cls. (d)Giiy(P) and (G) are, for the taxation years, of 


respect of which the particular corporation has a qualifying 


interest throughout the year is a member of a particular part- 
pie ~~ than where the other — affil - Ww uld be 


year “a the definition * -spacitied 1 rhietibes 
_ subsection 248(1) of the Act were read» 

_ Paragraph (a) of that definition), amoun 
cluded in computing the income of the 
from an active business for the year because of clause 


L 95(2)(a) GiB) of the Act that are derived from amounts paid 


or payable, directly or indirectly, to it or to another partner- 
ship. of which it is a member by the particular partnership, to 


the extent that, if the particular partnership were a foreign af- 


filiate of a corporation and were resident in. ‘the: country in 
which the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the particular 


. partnership would be deductible in computing its exempt — 
_ earnings or exempt loss for ~ 1 or a coe taxa- . 


tion year, 


_ (G) if the gee affiliate is a 1 penbe: oF a pica i 
nership (other than where the particular affiliate would be a 


ign affili- 
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or payable to the affiliate by a partnership of which a non- 
resident corporation to which the affiliate and the particular 


_ corporation are related throughout the year was a member 
(other than a “specified member” at any time in a fiscal pe- 


riod of a partnership that ends in the year) if that income is 
deemed by clause 95(2)(a)(ii)(A) of the Act to be income 


_from an active business of the affiliate. This will be the 


ease to the extent that the amounts paid or payable would 
_ be deductible in computing the exempt earnings or the ex- 


_empt loss of the partnership if it were a foreign affiliate of a 


@. = 


corporation. 


Clause (GD) of the definition < ‘exempt earnings” in- 
cludes, in the exempt earnings of a foreign affiliate of a 
_ particular corporation, income derived from amounts paid 
or Payable to the affiliate by a partnership of which another 


“Lwhick the. virtiedlar corporation has a qualifying interest 
- throughout the year was a member (other than a “specified 


specified member of the particular partnership at any time in _ 


- a fiscal period of the particular. partnership that ends jue 
‘in subsection 
__ 248(1) of the Act were read without reference to paragraph 


year if the definition “specified member” 


(a) of that definition), amounts required to. be included in / 


computing the income of the particular affiliate from an ace 


_ the Act that are derived from. amounts paid or payable, di- 


rectly ¢ or indirectly, to it or to another partnership of which it 
is a member by the particular partnership, to the extent that, if / 


_ ihe particular partnership were a foreign affiliate of a corpora- 


tion and were resident in the country in which the particular — 


(©) 


affiliate is resident and subject to income taxation, the 


_ amounts paid or payable by the particular partnership would — 


__ be deductible in computing its exempt earnings oF exempt 


loss for the year or for a subsequent taxation year, ”, 


ae the taxpayer i not made a valid election under ‘subsec. - 
13367) of the February 27, 2004 draft ee! auee 


(Ai) is to be read as follows: 


: _ tive business for the year because of clause 95(2)(a)Gi)(C) of 


“(PD the property is shares of a foreign affiliate (in this clause _ 


_ referred to as the “third affiliate”) of the particular corpora- 
tion in respect of which the particular corporation has a quali- _ 
_ fying interest and those shares are excluded property, oe 


Technical Notes: The definition “exempt earnings” , of a 
foreign affiliate of a particular corporation for a taxation year, 
in subsection 5907(1) is relevant for the purposes of computing 
the surpluses and deficits of the affiliate. 

The definition contains a number of provisions. Subparagraphs _ 
(d)(i) and (ii) of the definition “exempt earnings” are relevant 
to the understanding | of the commentary below. Those particu- 
lar provisions provide as follows: 


¢ Subparagraphs (d)(i) and (ii) of the defindon cn 


earnings” provide that, where a foreign affiliate of a partic- 
ular corporation is resident in a designated treaty country, 
the affiliate’s earnings for the year from an active business 
carried on by it in a designated treaty country and the 
amounts included in its income from an active business for 
the year under paragraph 95(2)(a) of the Act, respectively, 
are included in computing its “exempt earnings” for the 
year. 


Clause (d)(ii)(D) of the definition “exempt earnings” in- 


cludes, in the exempt earnings of a foreign affiliate of a 


particular corporation, income derived from amounts paid 
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/ _ member” at any time in a fiscal period of a partnership that 
ends in the year) if that income is deemed by clause 
— 95(2)(a)(ii)(B) of the Act to be income from an active busi- 
ness of the affiliate. This will be the case to the extent that 
_ the amounts paid or payable would be deductible in com- 


puting the exempt earnings or the exempt loss of the part- 


nership if it were a foreign affiliate of a corporation. 


° Clause ()(ii(G) oF the definition * ‘exempt earnings” in- 


_ cludes, in the exempt earnings of a foreign affiliate of a 


corporation, income derived from amounts paid or payable 


to the affiliate by a partnership of which the affiliate was a 


. : 


_ member (other than a specified member at any time in a 
fiscal period of a partnership that ends in the year) if that 
income is deemed by clause 95(2)(a)(ii)(C) of the Act to be 

_ income from an active business of the affiliate. This will be 


the case to the extent that the amounts paid or payable 


_ would be deductible in computing the exempt earnings or 
_the exempt loss of the papuersey if it were a Heat affili- 
ate of a corporation. 


Clause (d)@i)(H) of the definition “exempt earnings” in- 


_ cludes, in the exempt earnings of a foreign affiliate of a 


particular corporation, income derived from amounts paid 
_ or payable to it (or to a partnership of which itis a member) 

by another foreign affiliate (the “second affiliate”) of the 
- particular corporation related to it and to the particular cor- 
poration throughout the year if that income is deemed by 


clause 95(2)(a)Gi)(D) of the Act to be the income from an 


_active business of the affiliate. The income must be derived 


_ from amounts paid or payable in respect of interest on bor- 


rowed money used to earn income from property or on an 
- amount payable for property. That property must consist of 
_ shares of another foreign affiliate (the “third affiliate”) of 
the particular corporation in respect of which the particular 


corporation has a qualifying interest throughout the year 
that are excluded property of the second affiliate. The sec- 


_ond affiliate, the third affiliate and “each other affiliate rel- 
_ evant for the purpose of determining whether the shares of 


the third affiliate are excluded property” must all be resi- 


_ dentin, and subject to income taxation in, the same desig- 


nated treaty country. (The expression “designated treaty 


country” is defined in subsection 5907(11).) As well, the 


amounts paid or payable must be relevant in determining 


_ the liability for income taxes in the designated treaty coun- 


try of a group of corporations composed of the second affil- 
iate and one or more other foreign affiliates (the shares of 
which are excluded property), of the particular corporation, 
resident in that country and in respect of which the particu- 
lar corporation has a qualifying interest throughout the 
year. For the purposes of making these determinations, two 
assumptions are made. First, the definition “excluded pro- 
perty” in subsection 95(1) of the Act is to be read without 
reference to amounts receivable referred to in paragraph (c) 
of that definition where, if interest were payable on the 
amounts, the interest would not be deductible by the debtor 
in calculating its exempt earnings or loss. Second, shares of 
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a foreign affiliate (a “non-qualifying affiliate”) that is non- 
resident and subject to income taxation in a designated 
treaty country are to be ignored in determining whether the 
shares of the third affiliate are excluded property, unless the 
shares of the third affiliate would not be excluded property 
if all shares of all non-qualifying affiliates were not ex- 
cluded property. For convenience of reference, this second 
assumption is referred to in the remainder of this commen- 
tary to the definition ee earnings” as the “Shares 
Assumption”. 


As noted in the commentary to new clauses 95(2)(a)(i(A), (B) 


and (C) of the Act, those clauses are amended so that the con- 
dition requiring the partnership to have a relevant person as a 
member of the partnership (otherwise than as a specified mem- 
ber of the partnership) is replaced by a requirement that the 


relevant person to be a “qualifying member” of the partnership _ 


throughout each period, in the fiscal period of the PatcteND, 
that ends in the year. The expression “qualifying member” is 
newly defined in subsection 248(1) of the Act as being a oe 


son that would at the relevant time be determined to be a quali- _ 
fying member of the partnership under paragraph 95(2)(0) of — 


the Act. For more detail, see the a to ae 


95(2)(o) and subsection 248(1) of the Act. 


The amendments to clauses 95(2)(a)(ii)(A), 8) and dO o! he 
Act, in conjunction with the new definition “qualifying mem- _ 
ensure that, in applying those clauses, limited partners 


DEL. 
and limited partnerships are treated in the same manner 
eral partners and general partnerships. These amendmen 


ensure that, even if the activities of the relevant person do not 
meet the business activity requirements in new subparagraph — 
clauses _ 
95(2)(a)(ii)(A), (B) or (C) if the relevant person has an equity 


95(2)(0)(i), a partnership may qualify under | 


interest in the partnership that meets the criteria set out | 


subparagraph 95(2)(0)(ii). For more detail, see the ‘commentary 


to new paragraph 95(2)(0) of the Act. 


The definition “exempt eamings” is to be mended in the fol. _ 


lowing ways. 


First, new paragraph (a. 1) is added © the definition : eae 
earnings” in subsection 5907(1) to include the untaxed portion _ 
is eligible _ 
capital property. [See 5907( \)"exempt earnings’ (a. 1) above. | 


of the gain from the sale of excluded property th 


Second, subparagraph (d)Gi) of the definition ‘ ‘exempt earn-_ 
ings” in subsection 5907(1) i is amended i in the following ways: - 


° Consequential to the amendments made 1 


95(2){a) of the Act, subparagraph (d)Gi) of the nee 
“exempt earnings” in subsection 5907(1) is amended to 


Rip SS 


provide that, in computing the affiliate 


95(2)(a) of the Act. 


e 


Ss exempt earnings” 
for the year, there will be included the earnings derived © 
from “amounts required to be included in computing” in- _ 
come from an active business under eo ee 


Clauses (d)Gi(D), (P) aad (G) of the debniuon bene! 
surplus” in subsection 5907(1) are proposed to be amended 


consistent with similar amendments made to clauses ~ 
95(2)(a)(ii)(A), (B) and (C) of the Act. Accordingly, © 
amendments (referred to in this commentary as the “Quali- © 
fying Member Amendments’) are made to clauses — 
(d)(ii)(D), (F) and (G) of the definition “exempt surplus” in — 
subsection 5907(1) of the Regulations so that the condition — 


requiring the partnership to have a relevant person as a 
member of the partnership (otherwise than as a specified 
member of the partnership) is replaced by a requirement 


that the relevant person be a “qualifying member” of the © 


partnership throughout each period, in the fiscal period of 
the partnership, that ends in the year. The expression “qual- 
ifying member” is newly defined in subsection 248(1) of 
the Act as being a person that would at the relevant time be 
determined to be a qualifying member of the partnership 
under paragraph 95(2)(o0) of the Act. For more detail, see 
the commentary to paragraphs 95(2)(o0) and (q) and subsec- 
tion 248(1) of the Act. 
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- ermining get the shares of the third alliate a are eo 
_ clude property”. 


‘tion exe 


foreign affiliate, o 
new subparagrap 
/ _ computing the affiliate’s active business income for the 


- property that is not capital property if 
_ —that property is used or held by the particular foreign 
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* Consistent with the amendments to clause 95(2)(a)(ii)(D) 
of the Act, clause (d)(ii)(H) of the definition “exempt earn- 
ings” in subsection 5907(1) of the Regulations is proposed 
to be amended to modify the requirement that the second 
affiliate, the third affiliate and “each other affiliate relevant 
for the purpose of determining whether the shares of the — 
third affiliate are excluded property” must each be resident 

in, and subject to income taxation in, the same designated 
treaty country (sub-subclause (d)Gi)(H)(1)2. of the defini- 
non). That requirement is replaced with a requirement that 


_—the second affiliate and the third affiliate must be resi- 
dent in the same designated treaty country for each of 
_ their taxation years (each of which taxation years is re- — 
_ ferred to as a “relevant taxation year” of the second af- 
filiate or of the third as the case ae se that 
_end in the year, and — - _ 


—in respect of each of the second affiliate and the third 
affiliate for each relevant taxation year of that affiliate, 
: either that affiliate must be subject to income taxation _ 
in hat aoe in that Tesvant taxation eS or, alterna- 


: of fe. defini on “excimer earn- 
oe pee is — to te aon! S 


|. Cons uential to he ar invoduction on new ieee _ 
_ 95(2)(a)(v) of the Act, new clause (d)(i)(L) of the defini- 


we. 


arnings” in subsection 5907(1) is proposed — 
to be added. New clause (d)Gi)(L) ensures that income of a 

orporation, for a year that, because of | 
(2)(a)(v) of the Act, is included in © 


year, is included in computing the “exempt earnings” of the 
_ affiliate. In making the determination of this income, new 


_— subpe graph 95(2)(a)(v) is to be read as if it applies to the 


e or loss derived from the disposition | of ee 


affiliate for the purpose of gaining or producing income — 
from property that would, because of this paragraph, be - 
included i in computing the particular foreign affiliate’s — 
income from an active business if this paragraph were — 
_ read without reference to this subparagraph, and 


— that income or loss is derived, directly or indirectly, : 
_ from amounts paid or payable to the particular foreign - 
affiliate by another foreign affiliate of the taxpayer, or 
_ by a non-resident corporation related to the particular 
foreign affiliate and the taxpayer, that is in respect of an 
active business carried on in a designated treaty country 
(as defined for the aes of ha LIX of ine | 
Regulations). 


Consequential to the introduction of new "subparagraph 
95(2)(a)(vi) of the Act, new clause (d)(ii)(M) of the defini- 
tion “exempt earnings” in subsection 5907(1) is proposed — 
to be added. New clause (d)(ii)(M) ensures that income of a 
foreign affiliate, of a corporation, for a year that, because of © 
new subparagraph 95(2)(a)(vi) of the Act, is included in 
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computing the affiliate’s active business. income » for the 
year, is included in computing the “exempt earnings” of the 
affiliate. This is determined by reading new subparagraph 
95(2)(a)(vi) as the income or loss derived from the disposi- 
tion of excluded property that is not capital property. if de- 


Re 


The definition * ‘exempt loss” in subsection 5907 O) is proposed 
to be amended in the following ways. 


First, consequential to the proposed amendments to paragraph 
(c) of that definition, the “preamble” of that definition is pro- 


g. 
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posed to be amended to refer to the foreign affiliate as the “par- 


rived by the particular foreign affiliate under or as a result ticular * foreign affiliat e. 


of an agreement that provides for the pur 
ee, of | burency and that can ‘teasonabl 


The hmendinents to the definition “exempt loss” in subsection 
5907(1). apply to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002. Note that these 
amendments are included in the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act, and that, ‘in the event of a Global Section 95 
Election, in its application to taxation years, of a foreign affili- 
ate of a taxpayer, that end before 2000, the Member Criteria 
Condition will, instead of containing the Qualifying Member 
Requirement, contain the requirement that the partnership have 
a relevant perso a member of the partnership (otherwise 
than asa por member of the ae 


peel pune. if this beter \ 
: reference to this “subparagraph, and 


ge directly or indirectly, os 


fied member” is defined in ‘existing sub- 
section 248(1) of the Act. For more detail, see the commentary 
to the definition “exempt earnings” in subsection 5907(1). 


on rele th e "piiculer foes a - 
 filiate and the taxpayer, that is in respect of an ac- — 
tive business carried on in 1 

country {as le for the pl 


. (a) the amount by which the capital losses of the affili- 
age ae ulat: 


ate for the year exceed the total of 


(i) the amount of the allowable capital losses for 
the year referred to in the description of E in the 
definition “foreign accrual property income” in 
subsection 95(1) of the Act, 


(ii) the amount of the allowable capital losses for 
the year referred to in subparagraphs (c)(i) and 
(d)(iii) of the definition “net loss” in this subsec- 
tion, and 


(111) the portion of any income or profits tax re- 
funded by the government of a country for the year 
to the affiliate that can reasonably be regarded as 
tax refunded in respect of the amount by which the 
capital losses of the affiliate for the year exceed the 
total of the amounts referred to in subparagraphs (1) 
and (11), 


(b) where the year is the 1975 or any preceding taxa- 
tion year of the affiliate, the total of all amounts each 
of which is 


ae affiliate ofa nae that end. after 1099, _ 


(e) where the year is the 1976 or any subsequent taxa- 
tion year of the particular affiliate, each amount that is 
included in the particular affiliate’s exempt earnings 
for the year because of subsection (10), 


minus the portion of any income or profits tax paid to the 
government of a country for the year by the particular af- 
filiate that can reasonably be regarded as tax in respect of 
the earnings referred to in paragraph (c) or in subpara- 
graph (d)(ii); 

Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualify- 
ing interest for para. (d); ITA 257 — Negative amounts in formulas; Reg. 
5910(1) — FA carrying on foreign oil & gas business deemed to have paid 
income or profits tax; Reg. 5907(1.02) — Qualifying interest” and 
“related”. 
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(i) the affiliate’s net loss for the year from an active 
business carried on by it in a country, or 


(ii) the amount, if any, for the year by which 


(A) the amount determined under the descrip- 
tion of D in the definition “foreign accrual pro- 
perty income” in subsection 95(1) of the Act for 
the year 


exceeds 
“exempt loss” of a foreign affiliate of a corporation for a 
taxation year of the affiliate is the total of all amounts 
each of which is 


Proposed Amendment — Reg. 
5907(1 )“exempt loss” opening words 


“exempt loss”, of a foreign affiliate of a particular cor- 
poration for a taxation year of the affiliate, is the total of 
all amounts each of which is 

Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(8), will amend the opening words of the definition “ex- 
empt loss” in subsec. 5907(1) to read as above, applicable on the same 
basis as the amendment to Reg. 5907(1)“earnings”(b). 

Technical Notes: The definition “exempt loss” of a foreign 
affiliate of a corporation for a taxation year in subsection 
5907(1) is relevant for the purposes of computing the surpluses 
and deficits of the affiliate. 


(B) the amount determined under the descrip- 
tion of A in the definition “foreign accrual pro- 
perty income” in subsection 95(1) of the Act for 
the year, 


(c) where the year is the 1976 or any subsequent taxa- 
tion year of the affiliate and the affiliate is resident in 
a designated treaty country, each amount that is the af- 
filiate’s net loss for the year from an active business 
carried on by it in Canada or in a designated treaty 
country, or 


Proposed Amendment — 5907(1)“exempt 
loss”(c) 


(c) where the year is the 1976 or any subsequent tax- 
ation year of the affiliate (referred to in this para- 
graph as the “particular affiliate’) and the particular 


2161 


Reg. 
S. 5907(1) exe 


affiliate is resident in a designated ees country, 
each amount that is - 


(i) the particular affiliate’s net loss for the year 
from an active business carried on by it in Can- 
ada or in a designated treaty country, or 


(ii) the losses of the particular affiliate for the 
year from an active business to the extent that 
they derive from 


(A) amounts required to be included in com- — 


puting the loss of the particular affiliate from 
an active business for the year because of sub- 
paragraph 95(2)(a)(i) of the Act that are de- 


rived by the particular affiliate from activities - 


that can reasonably be considered to be di- 
rectly related to business activities carried on 
by a non-resident corporation, to which the 


particular affiliate and the particular corpora- 


tion are related throughout the year, in the 
course of an active business carried on by the 
non-resident corporation the income or loss 
from which would, if the non-resident corpo- 
ration were a foreign affiliate of a corporation, 
be included in computing the non-resident 
corporation’s exempt earnings or exempt loss, 


(B) if the particular corporation is a life insur- 
ance corporation resident in Canada through- 
out the year and the particular affiliate is a 
foreign affiliate in respect of which the partic- 
ular corporation has a qualifying interest 
throughout the year, amounts required to be 
included in computing the loss of the particu- 
lar affiliate from an active business for the 
year because of subparagraph 95(2)(a)(i) of 
the Act that are derived by the particular affil- 
iate from activities that can reasonably be 
considered to be directly related to business 
activities carried on by the particular corpora- 
tion in the course of an active business carried 
on by the particular corporation in a country 
other than Canada, the income or loss from 
which would, if the particular corporation 
were a foreign affiliate of another corporation 
and were resident in the country other than 
Canada in which that active business of the 
particular corporation is carried on, be in- 
cluded in computing the particular corpora- 
tion’s exempt earnings or exempt loss, 


(C) amounts required to be included in com- 
puting the loss of the particular affiliate from 
an active business for the year because of 
clause 95(2)(a)Gi)(A) of the Act that are de- 
rived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which 
it is a member by a non-resident corporation 
to which the particular affiliate and the partic- 
ular corporation are related throughout the 
year, to the extent that, if the non-resident cor- 
poration were a foreign affiliate of a corpora- 
tion, the amounts paid or payable by the non- 
resident corporation would be deductible in 
computing its exempt earnings or exempt loss 
for the year or for a subsequent taxation year, 


(D) if a non-resident corporation to which the 
particular affiliate and the particular corpora- 
tion are related throughout the year is a quali- 
fying member of a particular partnership at 
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any time in a fiscal period of the particular 
partnership that ends in the year, amounts re- 
quired to be included in computing the loss of 
the particular affiliate from an active business 
for the year because of clause 95(2)(a)(ii)(A) 
of the Act that are derived from amounts paid 
or payable, directly or indirectly, to it or to an- 
other partnership of which it is a member by 


the particular partnership to the extent that, if 


the particular partnership were a foreign affili- _ 
ate of a corporation and were resident in the — 


_ country in which the non-resident corporation 


is resident and subject to income taxation, the 
amounts paid or payable by the particular 
partnership would be deductible in computing | 
its exempt earnings or exempt loss for the 
year or for a subsequent taxation” year, 


(E) amounts required to be included in com- | 


= _ puting the loss of the particular affiliate from 


an active business for the year because of 
clause 95(2)(a)(1i)(B) of the Act that are de-_ 
rived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which 
it is a member by another foreign affiliate of 
the particular corporation in respect of which ~ 
the particular corporation has a qualifying in- 


terest throughout the year, to the extent that 


the amounts paid or payable by the other for- 
eign affiliate are deductible in computing its” 
exempt earnings or exempt loss for the oe or 
for a subsequent taxation year, : 


(F) if another foreign affiliate of the outeude, 
corporation in respect of which the particular 
corporation has a qualifying interest through- 
out the year is a qualifying member of a par- 
ticular partnership at any time in a fiscal pe- 
riod of the particular partnership that ends in 
the year, amounts required to be included in 


computing the loss of the particular affiliate 


from an active business for the year because 
of clause 95(2)(a)(ii)(B) of the Act that are de- 


. rived from amounts paid or payable, directly 
or indirectly, to it or to another partnership of 


which it is a member by the particular partner- 


‘Ship, to the extent that, if the particular part-— 


nership were a foreign affiliate of a corpora- 
tion and were resident in the country in which — 
the other foreign affiliate is resident and sub-— 
ject to income taxation, the amounts paid or 
payable by the particular partnership would be 
deductible in computing its exempt earnings 

or exempt loss for the year or for a beeen 

taxation year, 


(G) if the particular affiliate is a qualifying 
member of a particular partnership at any time 


in a fiscal period of the particular partnership 


that ends in the year, amounts required to be 
included in computing the loss of the particu-_ 
lar affiliate from an active business for the 
year because of clause 95(2)(a)(Gi)(C) of the 
Act that are derived from amounts paid or 
payable, directly or indirectly, to it or to an- 
other partnership of which it is a member by 

the particular partnership, to the extent that, if. 
the particular partnership were a foreign affili- 

ate of a corporation and were resident in the 

country in which the particular affiliate is resi- 


this clause referred to as the ‘seco 
__ ate”) of the particular corporation to whic 
— particular affiliate and the particular corpora- 
tion are related throughout the year, to the ex-- 
_ tent that the amounts paid or payable, in re- 
= spect of a particular period in the year, are on — 
account of interest on borrowed money used 
_ ior the purpose of earning income from pro-— 
| perty or interest on an amount Eee f for 
2 | property, if. = 
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dent and subject to income taxation, the 
amounts paid or payable by the particular 
_ partnership would be deductible in computing» 


its exempt earnings or exempt loss for the 


year or for a subsequent taxation year, 


(HA) amounts required to’ be included in com- 
puting the loss of the particular: affiliate. from 
an active business for the year because of 
~ clause 95(2)(a)(ii)(D) of the Act that are de-- 
rived from amounts paid or payable, d 
_ or indirectly, to it or to a partnership of which — 


_ it is a member by another foreign affili 


oo} Ab open is hh ughout the 
__ lar period, excluded prope ‘ty 


is felated, and © 


ie : : (il) the second a ee ad me third a 
ate are resident in the same designated — 


directly 


| of the oe 
affiliate that is shares of a corporation (in — 
this clause referred to as the “third affili- _ 
ate”) and the third affiliate i is, throughout _ 
the particular’ period, a foreign affiliate — 
(other than the particular foreign affiliate) — 
of the particular corporation in Fespect of 
Which the particular corporation has a 
qualifying interest c or to obs oe ee 


_ treaty country for each of their taxation 
years (each of which is referred to in this - 


_ subclause as a “relevant. taxation year’) . 


that end in the year and, in respect of each — 
of the second affiliate and the third affili- 
ate for each relevant 1 taxation a of oe 


affiliate, either 


‘1. the affiliate i 1S subject io income tax- 
ation in that country in the relevant tax- 


ation year, or 


_ 2. the members or shareholders of he 
affiliate at the end of the relevant taxa- 
tion year are subject to income taxation — 
in that country on, in aggregate, all or 


substantially all of the income of the af- 
filiate for the relevant taxation year in 
their taxation years in which that rele- 
vant taxation year ends or would be so 
subject to income taxation in that coun- 
iry if the affiliate had income for the 
relevant taxation year and the income 

of those members or shareholders for 
their taxation years in which the rele- 
vant taxation year ends consisted only 
of their share of income of the affiliate 
for the relevant taxation year 


where, for the purpose of this clause, 


(II1) “excluded property” has the meaning 
assigned to that expression for the purpose 
of clause (d)Gi)(A) of the definition “ex- 
empt earnings’, and 
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_ (IV) the particular corporation has a quali- 


sue fying interest in respect of another corpo- 
__ ration if the particular corporation has, be- 
cause of paragraph 95(2)(m) or (m.1) of 


_ the Act,a qualifying interest in respect of 

that other corporation for the purpose of 

subdivision 1 i of Division B of Part I of the 
Act, 


oo if ihe particular corporation is a life insur- 
ance corporation resident in Canada (in this 
clause referred to as the “insurer’’), a corpora- 
_ tion controlled by the insurer or a corporation 
___ that controls the insurer and the particular af- 
__ filiate is a foreign affiliate in respect of which 
the particular corporation has a qualifying in- 
_ terest throughout the year, amounts required 
__ to be included in computing the particular af- 
_. filiate’ s loss from an active business for the 
year because of clause 95(2)(a)(ii)(E) of the 
Act that are derived from amounts paid or 
_ payable, dir ae or indirectly, to it or to a 


— ee tanned on its. ‘life insurance business 


outside Canada, the amounts paid or payable 


by the insurer would be deductible in comput- 
-_ ing its exempt earnings or exempt loss for the 
_ year or for a subsequent taxation year, 


(J) amounts required to be included in com- 
puting the particular affiliate’s loss from an 
active business for the year because of subpar- 
-_ agraph 95(2)(a)(iii) of the Act that are derived 
_ from the factoring of trade accounts receiva- 
ble acquired by the particular affiliate, or by a 

partnership of which the particular affiliate 
was a member, from a non-resident corpora- 
tion to which the particular affiliate and the 
particular corporation are related throughout 

_ the year, to the extent that the trade accounts 
receivable arose in the course of an active 

_ business carried on by the non-resident corpo- 

ration any income from which would be in- 

cluded in computing the exempt earnings of 
the non-resident corporation if it were a for- 

_ eign affiliate of a corporation, 


- (K) amounts required to be included in com- 


puting the particular affiliate’s loss from an 
active business for the year because of subpar- 


agraph 95(2)(a)(iv) of the Act that are derived 


from loans or lending assets acquired by the 
particular affiliate, or by a partnership of 
which the particular affiliate was a member, 


_ from a non-resident corporation to which the 
particular affiliate and the particular corpora- 


tion are related throughout the year, to the ex- 
tent that the loans or lending assets arose in 
the course of an active business carried on by 
the non-resident corporation any income from 
which would be included in the exempt earn- 
ings of the non-resident corporation if it were 
a foreign affiliate of a corporation, 


(L) amounts that would be required, because 
of subparagraph 95(2)(a)(v) of the Act, to be 
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included in computing the particular affiliate’s 
loss for the year from an active business if 
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that subparagraph were read as follows: 


“(v) the income or loss is derived from 
the disposition of excluded property that 
is not capital property if 


(M) amounts that ould be required, because — 
of subparagraph 95(2)(a)(vi) of the Act, to be 
included in computing the particular affiliate’s 
loss for the year from an active business if — 


(A) that property is used or held by 
the particular foreign affiliate for the 
purpose of gaining or producing in- 
come from property that would, be- 
cause of this paragraph, be included 
in computing the particular foreign 


affiliate’s income from an active busi- 


ness if this paragraph were read with- 
out reference to this subparagraph, 
and 


(B) that income or loss is derived, di- 
rectly or indirectly, from amounts 
paid or payable to the particular for- 


eign affiliate by another foreign affili- 


ate of the taxpayer, or by a non-resi- 
dent corporation related to the 
particular foreign affiliate and to the 
taxpayer, that is in respect of an ac- 
tive business carried on in a desig- 
nated treaty country (as defined for 


the es oe of Part LIX of the Regu- 


lations), or 


that subparagraph were read as follows: 


“(vi) the income or loss is derived by the 
particular foreign affiliate under or as a 


result of an agreement that provides for — 


the purchase, sale or exchange of cur- 
rency and that can reasonably be consid- 
ered to have been made by the particular 
foreign affiliate to reduce its risk, of fluc- 
tuations in the value of the denominated 
currency, with respect to _ 


(A) i income or loss from property that 


(1) would, because of this para- 
graph, be included in computing 
the particular foreign affiliate’s in- 
come or loss from an active busi- 
ness if this paragraph were read 
without reference to this subpara- 
graph, and 

(I) is derived, directly or indi 
rectly, from amounts paid or paya- 
ble to the particular foreign affili- 
ate by another foreign affiliate of 
the taxpayer, or by a non-resident 
corporation related to the particu- 
lar foreign affiliate and to the tax- 
payer, that is in respect of an ac- 
tive business carried on in a 
designated treaty country (as de- 
fined for the purpose of Part LIX 
of the Regulations), or 


(B) excluded property the income or 
loss from which would, if there were 
income or a loss, be described in 
clause (A);”, or 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(9), will amend para. (c) of the definition “exempt loss” 
in subsec. 5907(1) to read as above, applicable to taxation years, of a 
foreign affiliate of a taxpayer, that begin after December 20, 2002. 


S. 9 of the draft regulations provides if that a foreign affiliate of a tax- 
payer referred to in the above amendment makes a valid “Global Section 
95 Election” under subsec. 133(68) of the February 27, 2004 draft legis- 
lation (see Application and Technical Notes to Proposed Amendment to 
ITA 95(2)(a)), then the amendment is applicable to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994, except that 


(a) cl. (c)ii)(D) i iS, for the taxation years, of all foreign affiliates of the 
__ taxpayer, that end before 2000, to be read as follows: 


“(D) if a non-resident corporation to which. the particular af- 
filiate and the particular corporation are related throughout 
the year is a member of a particular partnership (other than 
where the non-resident corporation would be a specified 
member of the particular partnership at any time in a fiscal 
period of the particular partnership that ends in the year if the 
definition “specified member” of a partnership in subsection 
2481) of the Act were read without reference to paragraph 
(a) of that definition), amounts required to be included in 
computing the loss of the particular affiliate from an active 
business for the year because of clause 95(2)(a)Gi)(A) of the 
_ Act that are derived from amounts paid or payable, directly or 
indirectly, to it or to another partnership of which it is a mem- 
__ ber by the particular partnership to the extent that, if the par- 
ticular partnership were a foreign affiliate of a corporation 
and were resident in the country in which the non-resident 
corporation is resident and subject to income taxation, the 
amounts paid or payable by the particular partnership would 
be deductible in computing its exempt earnings a exempt 

: loss for the year or for a subsequent taxation year,” 


(b) where the taxpayer has not made a valid election under subsec. 
133(37) of the February 27, 2004 draft amendments, subcl. 
— ()QDGD@ is to be read as follows: 


“(DZ the property is shares ofa foreign affiliate (in this clause 
referred to as the “third affiliate”) of the particular corpora- 
tion in respect of which the particular corporation has a quali- 
fying interest and those shares are excluded property, and” 


(c) cls. (c)Gi)(F) and (G) are for the taxation years, of all foreign affili- 
ates of the taxpayer, that end before 2000, to be read as follows: 
-“(F) if another foreign affiliate of the particular corporation in 
respect of which the particular corporation has a qualifying 
_ interest throughout the year is a member of a particular part- 
__ nership (other than where the other foreign affiliate would be 
a specified member of the particular partnership at any time 
in a fiscal period of the particular partnership that ends in the 
year if the definition “specified member’ of a partnership in 
subsection 248(1) of the Act were read without reference to 
paragraph (a) of that definition), amounts required to be in- 
cluded in computing the loss of the particular affiliate from 
an active business for the year because of clause 
__95(2)(a)Qi)(B) of the Act that are derived from amounts paid 
or payable, directly or indirectly, to it or to another partner- 
___ ship of which it is a member by the particular partnership, to 
the extent that, if the particular partnership were a foreign af- 
filiate of a corporation and were resident in the country in 
which the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the particular 
partnership would be deductible in computing its exempt 
earnings or exempt loss for the year or for a subsequent taxa- 
tion year, 


(G) if the particular affiliate is a member of a particular part- 

_ nership (other than where the particular affiliate would be a 
_ specified member of the particular partnership at any time in 
a fiscal period of the particular partnership that ends in the 
year if the definition “specified member” of a partnership in 
subsection 248(1) of the Act were read without reference to 
paragraph (a) of that definition), araounts required to be in- 
cluded in computing the loss of the particular affiliate from 
an active business for the year because of clause 
95(2)(a)(i)(C) of the Act that are derived from amounts paid 
or payable, directly or indirectly, to it or to another partner- 
ship of which it is a member by the particular partnership, to 
the extent that, if the particular partnership were a foreign af- 
filiate of a corporation and were resident in the country in 
which the particular affiliate is resident and subject to income 
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taxation, the amounts paid or payable by the particular part- 
nership would be deductible in computing its exempt earn- 
ings > exempt loss For che Chee or for a es taxation 
[yeat, @ : 
Technical Notes: setbilal amendments are pica to be 
made to paragraph (c) of the definition “exempt loss” in sub- 
section 5907(1). Under existing paragraph (c) of the definition, 
where a particular foreign affiliate of a particular corporation is 
resident in a designated treaty country, the affiliate’s losses for 
a year from an active business carried on by i it in Canada orina 
designated treaty country are included in computing His “ex- 
empt loss” for the year. Consequential to the amendments — 
made to paragraph 95(2)(a) of the Act, paragraph (c) of the def- 
inition is proposed to be amended to ensure that losses from 
sources in a country, other than Canada, that would otherwise 
be property losses but are re-characterized by paragraph 
95(2)(a) to be losses from an active business, are included in 
computing the “exempt loss” of the affiliate. The provisions to 
deal with these re-characterized losses are set out in new sub- 
paragraph (c)(ii) of the definition “exempt loss” and are mod- 
elled after the analogous provisions in proposed amended sub- / 
paragraph (d)(ii) of the definition © 
subsection 5907(1) of the Regulations. — 


The amendments to the definition * ‘exempt loss” in rsubsection 
5907(1) apply to taxation years, of a foreign affiliate of a tax- — 
payer, that begin after December 20, 2002. Note that these 

amendments are included in the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act, and that, in the event of a Global Section 95 _ 
Election, in its application to taxation years, of a foreign affili- _ 
ate of a taxpayer, that end before 2000, the Member Criteria — 
Condition will, instead of containing the Qualifying Member _ 
Requirement, contain the requirement that the partnership have 


a relevant person as a member of the partnership (otherwise 


than as a specified member of the partnership). 


The expression “specified member” is defined in existing sub- 
section 248(1) of the Act. For more detail, see the commentary 
to the definition “exempt earnings” i in subsection 5907(1). 


(d) where the year is the 1976 or any subsequent taxa- 
tion year of the affiliate, each amount that is included 
in the affiliate’s exempt loss for the year because of 
subsection (10); 


: Proposed Addition — 5907(1)“exempt loss” 
: closing words ~~ 


minus the portion of any income or profits tax refunded 
by the government of a country for the year to the affili- 
ate that can reasonably be regarded as tax refunded in 
respect of amounts of losses referred toi in sake oepes sank 
(c)(ii); : 
Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(10), will add the above after para. (d) of the definition 
“exempt loss” in subsec. 5907(1), applicable on the same basis as the 
amendment to Reg. 5907(1)“earnings’’(b). 
Technical Notes: Third. a “postamble” to the definition “ex- 
empt loss” in subsection 5907(1) is proposed to be added to 
ensure that the amount that would otherwise be the “exempt 
loss” of a foreign affiliate of a particular corporation is reduced 
by the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of losses re- 
ferred to in new subparagraph (c)(ii) of the definition “exempt 
loss” in subsection 5907(1). 


The amendments to the definition “exempt loss” in subsection 
5907(1) apply to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002. Note that these 
amendments are included in the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act, and that, in the event of a Global Section 95 
Election, in its application to taxation years, of a foreign affili- 
ate of a taxpayer, that end before 2000, the Member Criteria 
Condition will, instead of containing the Qualifying Member 


— income” if 
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Requirement, contain the requirement that the partnership have 
a relevant person as a member of the partnership (otherwise 
than as a specified member of the partnership). 


The expression “specified member” is defined in existing sub- 
section 248(1) of the Act. For more detail, see the commentary 
to the definition “exempt earnings” in subsection 5907(1). 


Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualify- 
ing interest for para. (c); Reg. 5910(1) — FA carrying on foreign oil & gas 
business deemed to have paid income or profits tax. 


“exempt surplus” of a foreign affiliate (in this definition 
referred to as the “subject affiliate”) of a corporation in 
respect of the corporation is, at any particular time, the 
amount determined by the formula 


A-B 


in respect of the period beginning with the time that is the 
latest of 


(a) the first day of the taxation year of the subject af- 
filiate in which it last became a foreign affiliate of the 
corporation, 


(b) where the corporation is an acquiring corporation 
referred to in subsection 5905(5) and the subject affili- 
ate is a particular affiliate referred to in that subsection 
or another foreign affiliate in which such a particular 
affiliate had an equity percentage at the time referred 
to in that subsection, the last time at which that sub- 
section was applicable in respect of the affiliate, and 


(c) where the subject affiliate is a foreign affiliate re- 
ferred to in subsection 5905(1), (2), (8) or (9) or para- 
graph 5905(3)(b), the last time at which any of those 
subsections or that paragraph was applicable in respect 
of the subject affiliate 


and ending with the particular time, where 


A is the total of all amounts, in respect of the period, 
each of which is 


(i) the opening exempt surplus of the subject affili- 
ate as determined under subsection 5905(1), (2), 
(3), (5), (8) or (9), at the time established in para- 
graph (a), (b) or (c), 

(11) the exempt earnings of the subject affiliate for 
any of its taxation years ending in the period, 


(1i1) the portion of any dividend received in the pe- 
riod and before the particular time by the subject 
affiliate from another foreign affiliate of the corpo- 
ration (including, for greater certainty, any divi- 
dend deemed by subsection 5905(7) to have been 
received by the subject affiliate) that was pre- 
scribed by paragraph 5900(1)(a) to have been paid 
out of the payer affiliate’s exempt surplus in re- 
spect of the corporation, 


Proposed Amendment — 
5907(1)“exempt surplus” A(iii) 


Application: The February 27, 2004 draft regulations (foreign affiliates), 
subsec. 3(1), will amend subpara. (iii) of the description of A in the defini- 
tion “exempt surplus” in subsec. 5907(1) by replacing the reference to 
“subsection 5905(7)” with “subsections 5905(7) to (7.4)”, applicable to 
dissolutions that occur after December 20, 2002. 


Technical Notes: The definition “exempt surplus” of a foreign 
affiliate of a taxpayer resident in Canada for a taxation year in 
subsection 5907(1) of the Regulations is relevant for the pur- 
poses of computing the surpluses and deficits of the affiliate. The 
definition is amended in three ways. 


Firstly, the Regulations are proposed to be amended by replac- 
ing, with any grammatical changes that the circumstances re- 
quire, every reference to “subsection 5905(7)” with a reference 
to “subsections 5905(7) to (7.4)” in the following subparagraphs 
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of the description of A in the following definitions in subsection 
5907(1) of the Regulations: 
* subparagraph ee of the oo of 4 A in +H definition 
“exempt surplus”; Lo 


* subparagraph (iii) of the deecones of / 2 in the Oe 
“taxable surplus”; and 


° subparagraph (iv) of the description of Ai in 1 the definition 
“underlying foreign tax”. 

This amendment to the Regulations is to be effected hoi way sobh a 
global provision in ‘the amending Regulation rather than by hay- 
ing the amending Regulation amend, provision by provision, 
each specific provision in the Regulations where a reference to 
subsection 5905(7) appears. This amendment to the Regulations 
is consequential to the division of subsection 5905(7) of the Reg- 
ulations into subsections 5905(7) to (7.4). For more detail, refer 
to the commentary to subsections 5905(7), @. 1) and AP ae to 
(7 4). 
Secondly, the definition ‘ ‘exempt surplus” of a a foreign affiliate of 
a taxpayer | resident in Canada for a taxation year in subsection 
5907(1) is amended to include each amount determined under 
subparagraph 5905(2)(a)(iv), (4)(a)(iv), (6)(a)(iv) or (8)(a)Gv) i in 
the period and before the behets time in cg oe of A 
of the definition. — 
Thirdly, the definition “exempt plu! of a ete affiliate of a 
taxpayer resident in Canada for a taxation year in subsection 
5907(1) of the Regulations is amended to include each amount 
determined under subparagraph 5905(2)(a)(i), (4)(a)@), ()@™ 
or (8)(a)(i) in the period and before the particular time, in the 
description of B of the definition. 


(iv) the portion of any income or profits tax re- 
funded by or the amount of a tax credit paid by the 
government of a country to the subject affiliate that 
can reasonably be regarded as having been re- 
funded or paid in respect of any amount referred to 
in subparagraph (iii) and that. was not deducted in 
determining any amount referred to in subpara- 
graph (iii) of the description of B, 


(v) the portion of any taxable dividend received in 
the period and before the particular time by the 
subject affiliate that would, if the dividend were re- 
ceived by the corporation, be deductible by it under 
section 112 of the Act, 


(vi) an amount added to the exempt surplus of the 
subject affiliate or deducted from its exempt deficit 
in the period and before the particular time under 
any provision of subsection (1.1) or (1.2), or 


(vil) an amount added, in the period and before the 
particular time, to the exempt surplus of the subject 
affiliate under paragraph (7.1)(d), and 


Proposed Addition — 5907(1)“exempt 
surplus” A(viii) _ : 


(viii) an amount that is determined under sobpie 
agraph 5905(2)(a)(iv), (4)(a)(y), (6)(a)v) or 
(8)(a)(iv) in the period and before the fe Pateular : 
time, and 
Application: The February 7, 2004 draft eattion: Goan. affi e 
ates), subsec. 3(11), will add subpara. (viii) to the description of A in the 
definition “exempt loss” in subsec. 5907(1), applicable to taxation years, 
of a foreign affiliate of a taxpayer, that begin after December 20, 2002. 


Technical Notes: See under “exempt surplus”(A)(iii) above. 


Bis the total of those of the following amounts that ap- 
ply in respect of the period: 


(1) the opening exempt deficit of the subject affili- 
ate as determined under subsection 5905(1), (2), 
(3), (5), (8) or (9), at the time established in para- 
graph (a), (b) or (c), 
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(ii) the exempt loss of the subject affiliate for any 
of its taxation years ending in the period, 


(iii) the portion of any income or profits tax paid to 
the government of a country by the subject affiliate 
that may reasonably be regarded as having been 
paid in respect of any amount referred to in subpar- 
agraph (iii), (iv) or (v) of the description of A, 


(iv) the portion of any whole dividend paid by the 
subject affiliate in the period and before the partic- 
ular time deemed by paragraph 5901(1)(a) to have 
been paid out of the subject affiliate’s exempt sur- 
plus in respect of the corporation, 


(v) each amount that is determined under para- 
graph 5902(4)(a) or subparagraph 5905(2)(a)(), 
(6)(a)G) or (8)(a)(~i) in the period and before the 
particular time, or 


der “exempt surplus”(A)(iii) above, 


(vi) an amount, in the period and before the partic- 
ular time, deducted from the exempt surplus of the 
subject affiliate or added to its exempt deficit under 
any provision of subsection (1.1) or (1.2); 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
5905(2)(a)(i), (iv), (2)(b) — Inclusion in exempt surplus on acquisition or 
cancellation of share; Reg. 5905(4)(a)(i), (4)(b) — Inclusion in exempt 
surplus on disposition of share; Reg. 5905(5.1) — Exempt surplus after 
amalgamation of corporation holding foreign affiliate; Reg. 5905(5.2) — 
Exempt surplus after windup of corporation holding foreign affiliate; Reg. 
5905(6)(a)(i) — Computation of exempt surplus; Reg. 5910(1) — PA car- 
rying on foreign oil & gas business deemed to have paid income or profits 
tax. 


“‘loss”’ of a foreign affiliate of a taxpayer resident in Can- 
ada for a taxation year of the affiliate from an active busi- 
ness carried on by it in a country is the amount of its loss 
for the year from that active business carried on in that 
country computed by applying the provisions of para- 
graph (a) of the definition “earnings” in this subsection 
respecting the computation of earnings from that active 
business carried on in that country, with any modifica- 
tions that the cricumstances require 


_ Proposed Amendment - — -5907(1 yt - 


oss”, of a foreign affiliate of a taxpayer le 
Canada for a taxation year of the affiliate from an 
business, means © . 


. (a) in the case rob an ‘active ioe carmela by it 
_ in a country, the amount of its loss for the year from 
the active business carried on in the country com- 
puted by applying the provisions of paragraph (a) of 
the definition “earnings” in this subsection respect-" 
ee the computation of earnings from that active bus-— 
iness carried on in that country, with any modifica- : 
~ tions that the circumstances require, and © ve 


(b) in any other case, the total of the amounts te | 
quired by paragraph 95(2)(a) of the Act to be in-— 
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cluded in computing the arias s loss frot 
tive business for the year; 


Application: The February 27, 2004 draft regulations for ign ce _ 
ates), subsec. 3(13), will amend the definition “Joss 90 

to read as above, applicable on the same basis as. 
ae ee a 


of a taxpayer fesident | in Coad Pe ; 
tion 5907(1) of the Regulations is relevant 
computing the surpluses and deficits. the - 


Consequential to the amendmen S$ 
Act, the definition “loss” i in sut 

y paragre 
feo sources in a county omer than c 
wise be ay losses es are aoe 


tion 95 of tk 


‘net earnings” of a foreign affiliate of a corporation for a 
taxation year of the affiliate 


(a) from an active business carried on by it in a coun- 
try is the amount of its earnings for the year from that 
active business carried on in that country minus the 
portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that 
can reasonably be regarded as tax in respect of those 
earnings, 


(b) in respect of foreign accrual property income is the 
amount that would be its foreign accrual property in- 
come for the year, if the formula in the definition “for- 
eign accrual property income” in subsection 95(1) of 
the Act were read without reference to the variable F 
in that formula, minus the portion of any income or 
profits tax paid to the government of a country for the 
year by the affiliate that can reasonably be regarded as 
tax in respect of that income, ! 


(c) from dispositions of property used or held by it 
principally for the purpose of gaining or producing in- 
come from an active business carried on by it in a 
country that is not a designated treaty country (other 
than Canada) is the amount, if any, by which 


(i) the portion of the affiliate’s taxable capital gains 
for the year from those dispositions that can rea- 
sonably be considered to have accrued after No- 
vember 12, 1981 


exceeds 


(ii) the portion of any income or profits tax paid to 
the government of a country for the year by the af- 
filiate that can reasonably be regarded as tax in re- 
spect of the amount determined under subpara- 
graph (i), and 

(d) from dispositions of 
(i) shares of the capital stock of another foreign af- 
filiate of the corporation that were excluded pro- 
perty of the affiliate (other than dispositions to 
which paragraph 95(2)(c), (d) or (e) of the Act was 
applicable), or 
(ii) partnership interests that were excluded pro- 
perty of the affiliate 


Reg. 
S. 5907(1) net 


is the amount, if any, by which 


(iii) the portion of the affiliate’s taxable capital 
gains for the year from such dispositions that can 
reasonably be considered to have accrued after its 
1975 taxation year 


exceeds 
(iv) the portion of any income or profits tax paid to 
the government of a country for the year by the af- 
filiate that can reasonably be regarded as tax in re- 
spect of the amount determined under subpara- 
hae (111); 

_ Proposed Amendment — pana! ee 

_ . earnings”(d) — : 

_d from dispositions 0 of : 


| © affiliate eon tiie depuitions to 
pines Mie or ee 


: graph nae ue 
Application: The Febeadny 27, 2004 draft aba eteuciak affili- 
ates), subsec. 3(14), will amend para. (d) of the definition “net earnings” 


in subsec. 5907(1) to read as above, applicable on the same basis as the 


ainencment fo 9 Reg. oe ger *(b He 


s of Seapns oe sulises and deficits of the foreign 
affiliate. 


It is. proposed to opneta paragraph @) of the definition “net 
earnings’. The amendment is to subparagraph (d)(i) and is con- 
sequential to the amendments to the definition “foreign accrual 
property income” in subsection 95(1) of the Act. Those amend- 


ments to the definition “foreign accrual property income” en- 


sure that capital gains and losses from dispositions of “ 
cluded property” to which subsection 88(3) of the Act applies 
are included in computing foreign accrual property income. 
This amendment to the definition “net earnings” ensures that, 
in computing net earnings, those capital gains are not double- 
counted. 

The proposed amendment to the definition “net earnings” in 
subsection 5907(1) applies to taxation years, of a foreign affili- 
ate of a taxpayer, that begin after December 20, 2002. Note that 
this amendment is included in the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act. 


Related Provisions: Reg. 5910(1) — FA carrying on foreign oil & gas 
business deemed to have paid income or profits tax. 


‘net loss” of a foreign affiliate of a corporation for a tax- 
ation year of the affiliate 


(a) from an active business carried on by it in a coun- 
try is the amount of its loss for the year from that ac- 
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eg 
S. 5907 (1) net 


tive business carried on in that country minus the por- 
tion of any income or profits tax refunded by the 
government of a country for the year to the affiliate 
that can reasonably be regarded as tax refunded in re- 
spect of that loss, 


(b) in respect of foreign accrual property income is the 
amount, if any, by which 


(i) the amount, if any, by which 


(A) the total of the amounts determined under 
the descriptions of D, E and G in the definition 
“foreign accrual property income” in subsection 
95(1) of the Act for the year 


exceeds 


(B) the total of the amounts determined under 
the descriptions of A, A.1, A.2, B and C in the 
definition “foreign accrual property income” in 
subsection 95(1) of the Act for the year 


exceeds 


(ii) the portion of any income or profits tax re- 
funded by the government of a country for the year 
to the affiliate that can reasonably be regarded as 
tax refunded in respect of the amount determined 
under subparagraph (1), 


(c) from dispositions of property used or held by it 
principally for the purpose of gaining or producing in- 
come from an active business carried on by it in a 
country that is not a designated treaty country (other 
than Canada) is the amount, if any, by which 


(1) the portion of the affiliate’s allowable capital 
losses for the year from those dispositions that can 
reasonably be considered to have accrued after No- 
vember 12, 1981 


exceeds 


(11) the portion of any income or profits tax re- 
funded by the government of a country for the year 
to the affiliate that can reasonably be regarded as 
tax refunded in respect of the amount determined 
under subparagraph (1), and 


(d) from dispositions of 


(1) shares of the capital stock of another foreign af- 
filiate of the corporation that were excluded pro- 
perty of the affiliate (other than dispositions to 
which paragraph 95(2)(c), (d) or (e) of the Act was 
applicable), or 


(11) partnership interests that were excluded pro- 
perty of the affiliate 


is the amount, if any, by which 


(111) the portion of the affiliate’s allowable capital 
losses for the year from those dispositions that can 
reasonably be considered to have accrued after its 
1975 taxation year 


exceeds 


(iv) the portion of any income or profits tax re- 
funded by the government of a country for the year 
to the affiliate that can reasonably be regarded as 
tax refunded in respect of the amount determined 
under subparagraph (111); 


Income Tax Regulations 


Proposed Amendment — nent Vinet 
loss”(d) 


(d) from dispositions of 


(i) shares of the capital stock of another fovea 
affiliate of the corporation that were excluded 
property of the affiliate, or 


(ii) partnership interests that were excluded pro- 
perty of the affiliate 


is the amount, if any, by which 


(iii) the portion of the affiliate’s allowable capital 
losses for the year from those dispositions that 
can reasonably be considered to have —— af- 
ter its 1975 taxation year _ 


exceeds 


(iv) the portion sit any income or pratits oor re- 
funded by the government of a country for the 
year to the affiliate that can reasonably be re- 
garded as tax refunded in respect of the amount 
determined under subparagraph (iii); 
Application: The February 27, 2004 draft regulations (foreign aye 
ates), subsec. 3(15), will amend para. (d) of the definition “net loss” 
subsec. 5907(1) to read as above, applicable on the same basis as ihe 
amendment to Reg. 5907(1)“earnings”(b). 
Technical Notes: The definition “net loss” of a farsicue affili 
ate of a taxpayer resident in Canada for a taxation year in sub- 
section 5907(1) of the Regulations is relevant for the purposes 
of computing the surpluses and deficits of the foreign affiliate. 
It is proposed to amend paragraph (d) of the definition “net 
loss”. The amendment is to subparagraph (d)(i) of the defini- 
tion “net loss”. The amendment removes the reference to the 
words in parentheses that were previously contained in that 
subparagraph. They were not necessary and caused confusion. 
The proposed amendment to the definition “net loss” in subsec- 
tion 5907(1) applies to taxation years, of a foreign affiliate of a 
taxpayer, that begin after December 20, 2002. Note that this 
amendment is included in the Global Section 95 Election pack- 
age described at the beginning of the commentary to section 95 
of the Act. 


Related Provisions: Reg. 5910(1) — FA carrying on foreign oil & gas 
business deemed to have paid income or profits tax. 


‘net surplus” of a foreign affiliate of a corporation resi- 
dent in Canada in respect of the corporation is, at any par- 
ticular time, 


(a) if the affiliate has no exempt deficit and no taxable 
deficit, the amount that is the total of its exempt sur- 
plus and taxable surplus in respect of the corporation, 


(b) if the affiliate has no taxable surplus, the amount, 
if any, by which its exempt surplus exceeds its taxable 
deficit in respect of the corporation, or 


(c) if the affiliate has no exempt surplus, the amount, 
if any, by which its taxable surplus exceeds its exempt 
deficit in respect of the corporation, 


as the case may be, at that time; 


“taxable deficit” of a foreign affiliate of a corporation in 
respect of the corporation at any time is the amount, if 
any, by which 
(a) the total of all amounts each of which is an amount 
determined at that time under any of subparagraphs (i) 
to (vi) of the description of B in the definition “taxable 
surplus” in this subsection 


exceeds 


(b) the total of all amounts each of which is an amount 
determined at that time under any of subparagraphs (1) 
to (v) of the description of A in that definition; 
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Proposed Amendment — 5907(1)“taxable 
deficit”(b) 


(b) the total of all amounts each of ich is an 
amount determined at that time under any of subpar- 
agraphs (i) to (vi) of the ee ie of A in pat 
definition; 


Application: The February. 27, 2004 draft regulon: (foreign affili- 
ates), subsec. 3(16), will amend para. (b) of the definition “taxable defi- 
cit” in subsec. 5907(1) to read as above, applicable on the same basis as 
the amendment to Reg. 5907(1)“earnings”(b). 

Technical Notes: The definition “taxable deficit” of a for. 
eign affiliate of a taxpayer resident in Canada for a taxation 
year in subsection 5907(1) of the Regulations is relevant for the 
purposes of computing the surpluses of the foreign affiliate. 
The amendment to the definition “taxable deficit” of a foreign 
affiliate of a taxpayer resident in Canada for a taxation year in 
subsection 5907(1) is to insert a reference to new subparagraph 
(vi) of the description of A in the definition “taxable SHEDIS” 
in subsection 5907(1) of the Regulations. — : 


The proposed amendment to the definition “taxable deh’ in 
subsection 5907(1) applies to taxation years, of a foreign affili- 
ate of a taxpayer, that begin after December 20, 2002. Note that — 
this amendment is included in, the Global Section 95 Election 
package described at the beginning of the commentary to sec- 
tion 95 of the Act. 


Related Provisions: Reg. 5905(2)(a)(v), (2)(b) — Inclusion in exempt 
deficit on acquisition or cancellation of share; Reg. 5905(4)(a)(v), 
(4)(b) — Inclusion in taxable deficit on disposition of share; Reg. 
5905(5.1) — Taxable deficit after amalgamation of corporation holding 
foreign affiliate; Reg. 5905(5.2) — Taxable deficit after windup of corpo- 
ration holding foreign affiliate; Reg. 5905(6)(a)(v) — Computation of ex- 
empt deficit. 


‘taxable earnings” of a foreign affiliate of a corporation 
for a taxation year of the affiliate is 


(a) where the year is the 1975 or any preceding taxa- 
tion year of the affiliate, nil, and 


(b) in any other case, the total of all amounts each of 
which is 
(i) the affiliate’s net earnings for the year from an 
active business carried on by it in a country, 


(ii) the affiliate’s net earnings for the year in re- 
spect of its foreign accrual property income, 


(ili) to the extent that they have not been included 
under subparagraph (i) or deducted in determining 
an amount included under subparagraph (b)(i) of 
the definition “taxable loss” in this subsection, the 
earnings for the year as determined under para- 
graph (b) of the definition “earnings” in this sub- 
section minus the portion of any income or profits 
tax paid to the government of a country for the year 
by the affiliate that can reasonably be regarded as 
tax in respect of those earnings, 


(iv) the affiliate’s net earnings for the year from 
dispositions of property used or held by it princi- 
pally for the purpose of gaining or producing in- 
come from an active business carried on by it in a 
country that is not a designated treaty country 
(other than Canada), or 


(v) the affiliate’s net earnings for the year from dis- 
positions of shares of the capital stock of another 
foreign affiliate of the corporation that were ex- 
cluded property of the affiliate (other than disposi- 
tions to which paragraph 95(2)(c), (d) or (e) of the 
Act was applicable) or dispositions of partnership 
interests that were excluded property of the affili- 
ate, 


Reg. 
S. 5907(1) tax 


Proposed Amendment — 
5907(1)“taxable earnings” (b)(v) 


(v) the affiliate’s net earnings for the year from 
dispositions of shares of the capital stock of an- 
other foreign affiliate of the corporation that were 
excluded property of the affiliate (other than dis- 
positions to which any of subsection 88(3) or 
_patagraphs 95(2)(c), (c.2), (d), (d.1), (e),-(e.1), 
_(e.3) to (e.5) and (f.4) of the Act applied) or dis- 
positions of partnership interests that were ex- 
cluded property of the affiliate, 
Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(17), will amend subpara. (b)(v) of the definition “taxa- 
ble earnings” in subsec. 5907(1) to read as above, applicable to taxation 
years, of a ‘ee affiliate of a saat that Peat after December 20, 
2002. 
Technical Notes: The definition “taxable earnings’ sof a for- 
eign affiliate of a taxpayer resident in Canada for a taxation 
year in subsection 5907(1) of the Regulations is relevant for the 
purposes of computing the surpluses of the foreign affiliate. 
The proposed amendment of the definition “taxable earnings” 
in subsection 5907(1) is to subparagraph (b)(v) and is conse- 
quential to the amendments to the definition “foreign accrual 
property income” in subsection 95(1) of the Act. The amend- 
ments to the definition “foreign accrual property income” en- 
sure that capital” gains and losses from dispositions of “ex- 
cluded property” to which subsection 88(3) of the Act applies 
are included in computing foreign accrual property income. 
This amendment to the definition “taxable earnings” ensures 
that, in computing taxable earnings, those Soe gains are not 
double-counted. 
This amendment to the definition. ae earnings” in subsec- 
tion 5907(1) applies to taxation years, of a foreign affiliate of a 
taxpayer, that begin after December 20, 2002. Note that this 
amendment is included in the Global Section 95 Election pack- 


age described at the oe of the commentary to section 95 
oie Ad 


but does not include any amount included in the affili- 
ate’s exempt earnings for the year; 


Related Provisions: Reg. 5910(1) — FA carrying on foreign oil & gas 
business deemed to have paid income or profits tax. 


“taxable loss”’ of a foreign affiliate of a corporation for a 
taxation year of the affiliate is 


(a) where the year is the 1975 or any preceding taxa- 
tion year of the affiliate, nil, and 


(b) in any other case, the total of all amounts each of 
which is 
(i) the affiliate’s net loss for the year from an active 
business carried on by it in a country, 


Proposed Addition — 5907(1)‘taxable 
loss”(b)(i. 1) 


(i.1) the affiliate’s net loss for the year in respect 
of losses included in computing income from an 
active business because of subparagraphs 
95(2)(a)(v) and (vi) of the Act, 
Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(18), will add subpara. (b)(i.1) to the definition “taxable 
loss” in subsec. 5907(1), applicable on the same basis as the amendment 
to Reg. 5907(1)“earnings’(b). 
Technical Notes: See under 5907(1)“taxable loss”’(b)(iv), (v) 
below. 


(11) the affiliate’s net loss for the year in respect of 
foreign accrual property income, 


(111) the affiliate’s net loss for the year from dispo- 
sitions of property used or held by it principally for 
the purpose of gaining or producing income from 
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an active business carried on by it in a country that 
is not a designated treaty country (other than Can- 
ada), or 


(iv) the affiliate’s net loss for the year from dispo- 
sitions of shares of the capital stock of another for- 
eign affiliate of the corporation that were excluded 
property of the affiliate (other than dispositions to 
which paragraph 95(2)(c), (d) or (e) of the Act was 
applicable) or dispositions of partnership interests 
that were excluded Ruopertyis of the affiliate, 


Os ade Ame =n 


Application , The Febr 
ates), subsec. 3(19), wi 


subsection 59071 
poses of computin 
affiliate. 


oe 


the shaun loss 
characterized by 7 


59071) proposes eee 
agraph ensures that, to the exte 
termined under pane 


existing ianpuaeegy 
ings”, that loss (minus the orti 
refunded by the 
reasonably be regard 
is to — included in Lee 


amount faded in 1 the at at s 


This proposed amendment to oa 
subsection 5907(1) applies to taxatior ye 

ate of a taxpayer, that begin after D C1 
this amendment is included in the C 
package described at the beginning of the comme ata: 
tion 95 of the Act _ ~=—S® _ 


but does not include any amount included in the affiliate’s 
exempt loss for the year; 


“taxable surplus” of a foreign affiliate (in this definition 
referred to as the “subject affiliate”) of a corporation in 
respect of the corporation is, at any particular time, the 
amount determined by the formula 


Income Tax Regulations 


A-—B 


in respect of the period beginning with the time that is the 
latest of 


(a) the first day of the taxation year of the affiliate in 
which it last became a foreign affiliate of the 
corporation, 


(b) where the corporation is an acquiring corporation 
referred to in subsection 5905(5) and the subject affili- 
ate is a particular affiliate referred to in that subsection 
or another foreign affiliate in which such a particular 
affiliate had an equity percentage at the time referred 
to in that subsection, the last time at which that sub- 
section was applicable in respect of the pate. affili- 
ate, and 


(c) where the subject affiliate is a foreign affiliate re- 
ferred to in subsection 5905(1), (2), (8) or (9) or para- 
graph 5905(3)(b), the last time at which any of those 
subsections or that paragraph was applicable in respect 
of the subject affiliate 


and ending with the particular time, where 


A is the total of all amounts, in respect of the period, 
each of which is 


(i) the opening taxable surplus of the subject affili- 
ate as determined under subsection 5905(1), (2), 
(3), (5), (8) or (9) at the time established in para- 
graph (a), (b) or (c), 

(ii) the taxable earnings of the subject affiliate for 
any of its taxation years ending in the period, 


(iii) the portion of any dividend received in the pe- 
riod and before the particular time by the subject 
affiliate from another foreign affiliate of the corpo- 
ration (including, for greater certainty, any divi- 
dend deemed by subsection 5905(7) to have been 
received by the subject affiliate) that was_pre- 
scribed by paragraph 5900(1)(b) to have been paid 
out of the payer affiliate’s taxable eS in re- 
spect of the corporation, 


(iv) an amount added to the taxable surplus of the 
subject affiliate or deducted from its taxable deficit 
in the period and before the particular time under 
any provision of subsection (1.1) or (1.2), 


(v) an amount added, in the period and before the 
particular time, to the subject affiliate’s taxable 
Supe under PHSagDH (ea Go and 


ates), Subsee: 3(20), » will add subpara. © 
definition “taxable surplus” in subsec. 5907 
dispositions in respect of which an — 
which proposed subsec. 5902(1) applies. 
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Technical Notes: The definition “taxable surplus” of a for 
eign affiliate of a sone resident in Canada for a taxation 


Fiesty in the Nai pha’ of Ai in the definitio of | 
plus” of a foreign affiliate of a taxpayer resident i 
a taxation Maa in subsection 590711). \ ais i 


A oF the: definition Sh’ amount idelber 
graph 5905(2)(a)(v), (4)(a)(v), (6)(a)(v) 
riod and before that particular time. 


ceneiieg in nears ny of t 


Bis the total of those of the following amounts that ap- 
ply in respect of the period: 


(i) the opening taxable deficit of the subject affili- 
ate as determined under subsection 5905(1), (2), 
(3), (5), (8) or (9), at the time established in para- 
graph (a), (b) or (c), 

(ii) the taxable loss of the subject affiliate for any 
of its taxation years ending in the period, 


(iii) the portion of any income or profits tax paid to 
the government of a country by the subject affiliate 
that can reasonably be regarded as having been 
paid in respect of that portion of a dividend re- 
ferred to in subparagraph (iii) of the description of 
A, 


(iv) the portion of any whole dividend paid by the 
subject affiliate in the period and before the partic- 
ular time deemed by. paragraph 5901(1)(b) to have 
been paid out of the subject affiliate’s taxable sur- 
plus in respect of the corporation, 


(v) each amount that is determined under para- 
graph 5902(4)(b), or subparagraph 5905(2)(a)(i1), 
(6)(a)(ii). or (8)(a)(ii) in the period and before the 
panera time, or 


is each amount. that i is ead aden ate 
agraph 5905(2)(a)(ii), -(4)(a)Gi), (6)(a)Gi) _ or 
(8)(a)(ii) in the spa and. elon, the panopiar 
time, Or... 
Application: The February be 2004 draft regulations Gin affili- 
ates), subsec. 3(21), will add subpara. (v) to the description of B in the 
definition “taxable surplus” in subsec. 5907(1), applicable in respect of — 
dispositions in respect of which an election was made in roe of 
which proposed subsec. 5902(1) applies. 


Technical Notes: See 5907(1)"taxable ey ahose. 


(vi) an amount, in the period and before the partic- 
ular time, deducted from the taxable surplus of the 
subject affiliate or added to its taxable deficit under 
any provision of subsection (1.1) or (1.2); 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
5905(2)(a)(ii), (v), 5905(2)(b) — Inclusion in taxable surplus on acquisi- 
tion or cancellation of share; Reg. 5905(4)(a)(1i), 5905(4)(b) — Inclusion 
in taxable surplus on disposition of share; Reg. 5905(5.1) — Taxable sur- 


Reg. 
S. 5907(1) und 


plus after amalgamation of corporation holding foreign affiliate; Reg. 
5905(5.2) — Taxable surplus after windup of corporation holding foreign 
affiliate\; Reg. 5905(6)(a)(ii) — Computation of taxable surplus; Reg. 
5910(1) — FA carrying on foreign oil & gas business deemed to have paid 
income or profits tax. 


“underlying foreign tax” of a foreign affiliate (in this 
definition referred to as the “subject affiliate”) of a corpo- 
ration in respect of the corporation is, at any particular 
time, the amount, determined by the formula 


A-B 
in respect of the period beginning with the time that is the 
latest of 


~ (a) the first day of the taxation year of the subject af- 
filiate in which it last became a rororen affiliate of the 
corporation, 


(b) where the corporation is an acquiring corporation 
referred to in subsection 5905(5) and the subject affili- 
ate is a particular affiliate referred to in that subsection 
or another foreign affiliate in which such a particular 
affiliate had an equity percentage at the time referred 
to in that subsection, the last time at which that sub- 
section was applicable in respect of the subject affili- 
ate, and 


(c) where the subject affiliate is a foreign affiliate re- 
ferred to in subsection 5905(1), (2), (8) or (9) or para- 
graph 5905(3)(b), the last time at which any of those 
subsections or that paragraph was applicable in respect 
of the subject affiliate 


and ending with the particular time, where 


A is the total of all amounts, in respect of the period, 
each of which is 


(1) the opening underlying foreign tax of the sub- 
ject affiliate as determined under subsection 
5905(1), (2), (3), (5), (8) or (9), at the time estab- 
lished in paragraph (a), (b) or (c), 

(11) the portion of any income or profits tax paid to 
the government of a country by the subject affiliate 
that can reasonably be regarded as having been 
paid in respect of the taxable earnings of the affili- 
ate for a taxation year ending in the period, 


(ii1) the portion of any income or profits tax re- 
ferred to in subparagraph (iii) of the description of 
B in the definition “taxable surplus” in this subsec- 
tion paid by the subject affiliate in respect of a div- 
idend received from any other foreign affiliate of 
the corporation, 


(iv) each amount that was prescribed by paragraph 
5900(1)(d) to have been the foreign tax applicable 
to the portion of any dividend received in the pe- 
riod and before the particular time by the subject 
affiliate from another foreign affiliate of the corpo- 
ration (including, for greater certainty, any divi- 
dend deemed: by subsection 5905(7) to have been 
received by the subject affiliate) that was pre- 
scribed by paragraph 5900(1)(b) to have been paid 
out of the payer affiliate’s taxable surplus in re- 
spect of the corporation, or 


oo Proposed Amendment — 
~5907(1)“underlying foreign tax” A(iv) 
Application: The February 27, 2004 draft regulations (foreign affiliates), 
subsec, 3(1), will amend subpara. (iv) of the description of A in the defini- 
tion “underlying foreign tax” in subsec. 5907(1) by replacing the reference 
to “subsection 5905(7)” with “subsections 5905(7) to (7.4)”, applicable to 
dissolutions that occur after December 20, 2002. 


Technical Notes: See “exempt surplus” A(iii) above. 
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(v) the amount by which the subject affiliate’s un- 
derlying foreign tax is required to be increased by 
any provision of subsection (1.1) or (1.2), 


Bis the total of those of the following amounts that ap- 
ply in respect of the period: 


(i) the portion of any income or profits tax re- 
funded by the government of a country to the affili- 
ate that can reasonably be regarded as having been 
refunded in respect of the taxable loss of the sub- 
ject affiliate for a taxation year ending in the 
period, 


(ii) the underlying foreign tax applicable to any 
whole dividend paid by the subject affiliate in the 
period and before the particular time deemed by 
paragraph 5901(1)(b) to have been paid out of the 
subject affiliate’s taxable surplus in respect of the 
corporation before that time, 


(iii) each amount that is required by paragraph 
5902(4)(c) or subparagraph 5905(2)(a)(1i), 
(6)(a)(i1i) or (8)(a)(iii) to be deducted in the period 
and before the particular time in computing the 
subject affiliate’s underlying foreign tax, or 


Proposed Amendment — _ 
5907(1)“underlying foreign tax” B(iii) 


(iii) each amount that is required by subparagraph 
5905(2)(a)(iii), (4)(a)(ii), (6)(a)Gii) or (8)(a)(it) 
to be deducted in the period and before the partic- 
ular time in computing the subject affiliate’ s un- 
derlying foreign tax, or ; 


Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(22), will amend subpara. (iii) of the description of B in 
the definition “underlying foreign tax” in subsec. 5907(1) to read as 
above, applicable in respect of dispositions in respect of which an elec- 
tion was made in respect of which proposed subsec. 5902(1) applies. 


Technical Notes: The definition “underlying foreign tax” of 
a foreign affiliate of a corporation resident in Canada, in re- 
spect of a corporation, in subsection 5907(1) is relevant for the 
purposes of computing the surpluses and deficits of the foreign 
affiliate. 


Subparagraph (iii) of the description of B of the definition “un- 
derlying foreign tax” has been amended to remove the refer- 
ence to paragraph 5902(4)(c), and to add a reference to Pepa: 
agraph 5905(4)(a)(ili). 


(iv) the amount by which the subject affiliate’s un- 
derlying foreign tax is required to be decreased in 
the period and before the particular time by any 
provision of subsection (1.1) or (1.2); 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
5905(2)(a)(iii), (2)(b) — Inclusion in underlying foreign tax on acquisition 
or Sanedlinaod of share; Reg. 5905(4)(a)(i1i), (b) — Inclusion in UFT on 
disposition of share; Reg. 5905(5.1) — UFT after amalgamation of corpo- 
ration holding foreign affiliate; Reg. 5905(5.2) — UFT after windup of 
corporation holding foreign affiliate; Reg. 5905(6)(a)(i1i) — Computation 
of UFT; Reg. 5910(1) —FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. 


“underlying foreign tax applicable” in respect of a cor- 
poration to a whole dividend paid at any time on the 
shares of any class of the capital stock of a foreign affili- 
ate of the corporation by the affiliate is the total of 


(a) the proportion of the underlying foreign tax of the 
affiliate at that time in respect of the corporation that 


(1) the portion of the whole dividend deemed to 
have been paid out of the affiliate’s taxable surplus 
in respect of the corporation 


Income Tax Regulations 


is of 
(ii) the affiliate’s taxable surplus at that time in re- 
spect of the corporation, and 


(b) except with respect to any whole dividend referred 
to in section 5902, in any case where throughout the 
taxation year of the affiliate in which the whole divi- 
dend was paid 


(i) there is no more than one class of shares of the 
capital stock of the affiliate issued and outstanding, 


(11) the surplus entitlement percentage of the corpo- 
ration in respect of the affiliate is 100 per cent, or 


(iii) there is not more than one shareholder who 
owns shares of the capital stock of the affiliate, 


any additional amount in respect of the whole divi- 
dend that the corporation claims in its return of in- 
come under Part I of the Act in respect of the whole 
dividend, not exceeding the amount that is the lesser 
of 


(iv) the amount by which the portion of the whole 
dividend deemed to have been paid out of the affil- 
iate’s taxable surplus in respect of the corporation 
exceeds the amount determined under paragraph 
(a), and 


(v) the amount by which the underlying foreign tax 
of the affiliate in respect of the corporation imme- 
diately before the whole dividend was paid exceeds 
the amount determined under paragraph (a); 


“whole dividend” paid at any time on the shares of a 
class of the capital stock of a foreign affiliate of a tax- 
payer resident in Canada is the total of all amounts each 
of which is the dividend paid at that time on a share of 
that class except that 


(a) where a dividend is paid at the same time on shares 
of more than one class of the capital stock of an affili- 
ate, for the purpose only of section 5900, the whole 
dividend referred to in section 5901 paid at that time 
on the shares of a class of the capital stock of the affil- 
iate is deemed to be the total of all amounts each of 
which is the dividend paid at that time on a share of 
the capital stock of the affiliate, 


(b) where a whole dividend is deemed by paragraph 
5902(1)(c) to have been paid at the same time on 
shares of more than one class of the capital stock of an 
affiliate, for the purpose only of that paragraph, the 
whole dividend deemed to have been paid at that time 
on the shares of a class of the capital stock of the affil- 
iate is deemed to be the total of all amounts each of 
which is a whole dividend deemed to have been paid 
at that time on the shares of a class of the capital stock 
of the affiliate, and 


ee Amendment — 5907(1 y N 
dividend” (b) _ 


: (b) where a whele dividend is deemed by par 
5902(1)(g) to have been paid at the same time on 
shares of more than one class of the capital stock of 
an affiliate, for the purpose only of that paragr : 
the whole dividend deemed to have been paid ; at that 
time on the shares of a class of the capital stock of — 
the affiliate is deemed to be the total of all amounts — 
each of which is a whole dividend deemed to have 
been paid at that time on the shares of a Class of ie 
capital stock of the affiliate, and ok 


Application: The February 27, 2004 draft A eteigns aff fie 
ates), subsec. 3(23), will amend para. (b) of the definition “whole divi- 
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dend” in subsec. 5907(1) to read as above, applicable. in respect of dis- 
positions in respect of which an election was made i in respect of which 
proposed subsec. 5902(1) applies. 


Technical Notes: The definition hole ividend paid at 
any time on the shares of a class of the capital stock of a for- 
eign affiliate of a taxpayer resident in Canada in subsection 
5907(1) is relevant for the purposes of oe is surpluses 
and deficits of the foreign affiliate. = 


The proposed amendment to paragraph (b) ‘of the definition 
“whole dividend” in subsection 5907(1) replaces a reference to 
“5902(1)(c)” with a reference to “5902(1)(g yo 


This proposed amendment to the definition hderiyine foreign 
tax” in subsection 5907(1) applies in respect of dispositions in 
respect of which an election was made i in respect of which pro- — 
posed new subsection 5902(1) applies. 


(c) where more than one whole dividend is deemed by 
paragraph 5900(2)(b) to have been paid at the same 
time on shares of a class of the capital stock of an af- 
filiate, for the purposes only of paragraph 5900(1)(d) 
and the definitions “underlying foreign tax” and “un- 
derlying foreign tax applicable” in this subsection, the 
whole dividend deemed to have been paid at that time 
on the shares of a class of the capital stock of the affil- 
late is deemed to be the total of all amounts each of 
which is a whole dividend deemed to have been paid 
at that time on the shares of a class of the capital stock 
of the affiliate and all of that whole dividend shall be 
deemed to have been paid out of the affiliate’s taxable 
surplus in respect of the corporation. 


History: Subsec. 5907(1) definitions amended and rearranged by P.C. 
1997-1670, subsec. 8(1), November 20, 1997, Canada Gazette, Part II, 
December 10, 1997, applicable to taxation years of a foreign affiliate of a 
taxpayer that begin after 1994, except that 


(a) the definitions apply to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(1) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate; and 


(b) in applying the definitions for taxation years of a foreign affiliate 
of a taxpayer that begin before 1996 and in respect of which subsecs. 
5907(1 1)-(11.2) (as amended) do not apply, the references to “desig- 
nated treaty country” shall be read as “country listed in subsection 


(11)? 


Cl. 5907(1)(a)(i)(C) amended by P.C. 1996-571, s. 2, April 23, 1996, Can- 
ada Gazette, Part Il, May 1, 1996, applicable to taxation years that end 
after February 21, 1994. 


Subpara. 5907(1)(d)(vi.1) substituted, applicable in respect of 1976 et 
seq.; subparas. (1)(d)(vii.2) and (1)(k)(vi.2) added and (1)(d)(xiv) and 
(1)(k)(xili) substituted, applicable for purposes of making computations 
under Part LIX after March 15, 1989; subparas. (1)(d)(xii.1) and 
(1)(k)(xi.1) substituted, effective from November 13, 1981; that portion of 
subpara. (1)(m)(ii) preceding cl. (A) substituted, applicable (by subsec. 
5(6) as amended by P.C. 1994-1129, July 4, 1994, Canada Gazette, Part 
II, July 27, 1994, applicable after March 15, 1989) in respect of whole 
dividends paid after 1987; by P.C. 1989-321, subsecs. 3(1) to (8), March 
2, 1989, Canada Gazette, Part II, March 15, 1989. 


Cl. 5907(1)(b)(i)(B) substituted, cl. 5907(1)(b)(i)(C) added, applicable in 
respect of capital gains from dispositions of property made after Novem- 
ber 12, 1981; cl. 5907(1)(c)(i)(B) substituted, cl, 5907(1)(c)G)(C) added, 
applicable in respect of capital losses from dispositions of property made 
after November 12, 1981; subparas. 5907(1)(d)(ii), (iii), Civ), (vi), (vill), 
para. 5907(1)(g), all that portion of para. 5907(1)(d) following subpara. 
(xi) substituted and subparas. 5907(1)(d)(vii.1), (Nii), (f)(iv) added, ap- 
plicable commencing November 13, 1981; cls. 5907(1)(i)(ii)(D), (E), and 


Reg. 
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(j)Gi)(C), (D) added, applicable in respect of dispositions made after No- 
vember 12, 1981; cl. 5907(1)(j)(ii)(B), subparas. 5907(1)(k)(ii), (iii), (iv), 
(vi), (vii), 5907(1)()Gi), (iii), (iv), (vii), (x), all that portion of para. 
5907(i)(k) following subpara. (x), all that portion of  subpara. 
5907(1)(m)(ii) preceding cl. (A) substituted and subparas. 5907(1)(i)(vi.1), 
5907(1)()(vii.1), (xi) added applicable commencing November 13, 1981 
by P.C. 1985-467, subsecs. 4(1)-(22), February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985. 


Subparas. 5907(1)(d)(vi.1) added, 5907(1)(d)(x), (xiv) substituted by P.C. 
1980-503, subsecs. 5(1)-(3), February 8, 1980, Canada Gazette, Part II, 
February 27, 1980, effective in respect of 1976 et seq. 


(1.01) [Interpretation for ITA 113] — For the purpose 
of section 113 of the Act, “exempt surplus” and “taxable 
surplus” have the meanings assigned by subsection (1). 


History: Subsec. 5907(1.01) added by P.C. 1997-1670, subsec. 8(1), No- 
vember 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(1) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(i1).the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


39 


(1.02) [“Qualifying interest”, “ 
graph (d) of the definition “exempt earnings” in subsec- 
tion (1), the determination of whether a corporation 


(a) has a “qualifying interest” in respect of a foreign 
affiliate throughout a taxation year, or 


(b) is related to another corporation throughout a taxa- 
tion year 


shall be made as it would for the purpose of paragraph 
95(2)(a) of the Act. 


History: Subsec. 5907(1.02) added by P.C. 1997-1670, subsec. 8(2), No- 
vember 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(1.1) [Where FA is member of consolidated 
group] — For the purposes of this Part, where, pursuant 
to the income tax law of a country other than Canada, a 
group of two or more foreign affiliates (in this subsection 
referred to as the “consolidated group”) of a corporation 
resident in Canada that are resident in that country deter- 
mine their liabilities for income or profits tax payable to 
the government of that country for a taxation year on a 
consolidated or combined basis and one of the affiliates 
(in this subsection referred to as the “primary affiliate’) is 
responsible for paying, or claiming a refund of, such tax 
on behalf of itself and the other members of the consoli- 
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dated group (hereinafter referred to as the “secondary af- 
filiates”), the following rules apply: 


(a) in respect of the primary affiliate, 


(i) any such income or profits tax paid by the pri- 
mary affiliate for the year shall be deemed not to 
have been paid and any refund to the primary affil- 
iate of income or profits tax otherwise payable by 
it for the year shall be deemed not to have been 
made, 

(11) any such income or profits tax that would have 
been payable by the primary affiliate for the year if 
the primary affiliate had no other taxation year and 
had not been a member of the consolidated group 
shall be deemed to have been paid for the year, 
(ili) to the extent that 


(A) the income or profits tax that would other- 


the amount of such reduction or refund, as the case 
may be, shall at the end of the year of the loss, 


(C) where such loss reduces the exempt surplus 
or increases the exempt deficit, as the case may 
be, of the secondary affiliate, be added to the 
exempt surplus or deducted from the exempt 
deficit, as the case may be, of the primary affili- 
ate, and 


(D) where such loss reduces the taxable surplus 
or increases the taxable deficit, as the case may 
be, of the secondary affiliate, 


(1) be added to the taxable surplus or de- 
ducted from the taxable deficit, as the case 
may be, of the primary affiliate, and 


(II) be deducted from the underlying foreign 
tax of the primary affiliate; and 


wise have been payable by the primary affiliate 
for the year on behalf of the consolidated group 
is reduced by virtue of any loss of the primary 
affiliate for the year or any previous taxation 


(b) where by virtue of the primary affiliate being re- 
sponsible for paying, or claiming a refund of, income 
or profits tax for the year on behalf of the consolidated 


group, 


year, or 


(B) the primary affiliate receives, in respect of a 
loss of the primary affiliate for the year or a 
subsequent taxation year, a refund of income or 
profits tax otherwise payable for the year by the 
primary affiliate on behalf of the consolidated 
group, 
the amount of such reduction or refund, as the case 
may be, shall be deemed to have been received by 
the primary affiliate as a refund for the year of the 
loss of income or profits tax in respect of the loss, 


(iv) any such income or profits tax that would have 
been payable by a secondary affiliate for the year if 
the secondary affiliate had no other taxation year 
and had not been a member of the consolidated 
group shall at the end of the year, 


(A) to the extent that such income or profits tax 
would otherwise have reduced the net earnings 
included in the exempt earnings of the secon- 
dary affiliate, be deducted from the exempt sur- 
plus or added to the exempt deficit, as the case 
may be, of the primary affiliate, and 


(B) to the extent that such income or profits tax 
would otherwise have reduced the net earnings 
included in the taxable earnings of the secon- 
dary affiliate, 


(1) be deducted from the taxable surplus or 
added to the taxable deficit, as the case may 
be, of the primary affiliate, and 


(II) be added to the underlying foreign tax of 
the primary affiliate, 


(v) to the extent that 


(A) the income. or profits tax that would other- 
wise have been payable by the primary affiliate 
for the year on behalf of the consolidated group 
is reduced by virtue of a loss of a secondary af- 
filiate for the year or a previous taxation year, 
or 


(B) the primary affiliate receives, in respect of a 
loss of a secondary affiliate for the year or a 
subsequent taxation year, a refund of income or 
profits tax otherwise payable for the year by the 
primary affiliate on behalf of the consolidated 


group, 


2174 


(i) an amount is paid to the primary affiliate by a 
secondary affiliate in respect of the income or prof- 
its tax that would have been payable by the secon- 
dary affiliate for the year had it not been a member 
of the group, 


(A) in respect of the secondary affiliate, the 
amount so paid shall be deemed to be a pay- 
ment of such income or profits tax. for the year, 
and 


(B) in respect of the primary affiliate, 


(1) such portion of the amount so paid as 
may reasonably be regarded as relating to an 
amount included in the exempt surplus or 
deducted from the exempt deficit, as the 
case may be, of the secondary affiliate shall 
at the end of the year be added to the exempt 
surplus or deducted from the exempt deficit, 
as the case may be, of the primary affiliate, 
and 


(iI) such portion of the amount so paid as 
may reasonably be regarded as relating to an 
amount included in the taxable surplus or 
deducted from the taxable deficit, as the case 
may be, of the secondary affiliate shall at the 
end of the year be added to the taxable sur- 
plus or deducted from the taxable deficit, as 
the case may be, of the primary affiliate and 
be deducted from the underlying foreign tax 
of the primary affiliate, or 


(ii) an amount is paid by the primary affiliate to a 
secondary affiliate in respect of a reduction or re- 
fund by virtue of a loss of the secondary affiliate 
for a taxation year of the income or profits tax that 
would otherwise have been payable by the primary 
affiliate for the year on behalf of the consolidated 


group, 
(A) in respect of the primary affiliate, 


(1) such portion of the amount so paid as 
may reasonably be regarded as relating to an 
amount deducted from the exempt surplus or 
included in the exempt deficit, as the case 
may be, of the secondary affiliate shall at the 
end of the year of the loss be deducted from 
the exempt surplus or added to the exempt 
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deficit, as the case may be, of the primary 
affiliate, and 


(If) such portion of the amount so paid as 
may reasonably be regarded as relating to an 
amount deducted from the taxable surplus or 
included in the taxable deficit, as the case 
may be, of the secondary affiliate shall at the 
end of the year of the loss be deducted from 
the taxable surplus or added to the taxable 
deficit, as the case may be, of the primary 
affiliate and be added to the underlying for- 


Reg. 
S. 5907(1.2)(c)(ii)(A) 


Subparagraph 5907(1,1)(b)(ii) applies where a secondary affili- 


| ate has a loss and the primary affiliate pays an amount to a 


secondary affiliate in respect of a reduction or refund, by virtue 
of the loss of the secondary affiliate, of the tax that would oth- 
erwise have been payable in the country by the primary affili- 
ate for the year on behalf of the consolidated group. In general 
terms, that subparagraph results in a reduction of the primary 
affiliate’s surplus balances, and an increase of the secondary 
affiliate’ s surplus balances, by the amount of the payment. 


The proposed amendments | to subparagraph — 5907( 1.1)(b)Gi) 
deal with the case where a secondary affiliate has a tax credit 
and the primary affiliate pays an amount to the secondary affil- 


jate in respect of a reduction or refund, by virtue of the tax 
credit of the secondary affiliate, of the tax that would otherwise 
have been payable in the country by. the primary affiliate for 

year on behalf ‘of he consolidated group. In general terms, 
amendments ensure that the primary affiliate’ s surplus bal- 
ances are reduced, and the secondary affiliate’s surplus bal- 
ances are increased, by the amount of the payment. 


eign tax of the primary affiliate, and 


(B) in respect of the secondary affiliate, the 
amount shall be deemed to be a refund to the 
secondary affiliate for the year of the loss of in- 
come or profits tax in reSRenh a the loss, 


~ Proposed Amendment — 5907(1.1) 


A Gi): an amount is paid by the primary affiliate to: a 
secondary affiliate in respect ( eduction or re- _ 
fund because of a loss or a tax sredit of the sec- _ 
a2 ondary — for; a taxation ae ar of the i income — 


and, for the purposes of this paragraph, any amount 
paid by a particular secondary affiliate to another sec- 
ondary affiliate in respect of any income or profits tax 
that would have been payable by the particular secon- 
_ dary affiliate for the year had it not been a member of 
the consolidated group shall be deemed to have been 
paid in respect of such tax by the particular secondary 
affiliate to the primary affiliate and to have been paid 
in respect of such tax by the primary affiliate to the 
other secondary affiliate. 
History: Subsec: 5907(1.1) added by PC. 1985-467, subsec. 4(23), Feb- 
ruary 14, 1985, Canada Gazette, Part II, March 6, 1985, applicable to the 
1982 and subsequent taxation years of foreign affiliates. 


(1.2) [Where FA deducts loss of loss affiliate] — 
For the purposes of this Part, where, pursuant to the in- 
come tax law of a country other than Canada, a corpora- 
tion resident in that country.that is a foreign affiliate of a 
corporation resident in Canada (in this subsection referred 
to as the “taxpaying affiliate’) deducts, in computing its 
income or profits tax payable for a taxation year to a gov- 
ernment of that country, a loss of another corporation res- 
ident in that country that is a foreign affiliate of the cor- 
poration resident in Canada (in this subsection referred to 
as the “‘loss affiliate”), the following rules apply: 


Tes oasis: by: the primary affitiate : rd 
| Malet of eee consolidated sroup, a 


ay the! sonics ae the ancunee: pa d that 
47 can reasonably be regarded as elating to” 

an amount deducted from the exempt su 

a sa or dnaluded in ie enn ddeheat, as 


- aaa ue pier) cots or added to the 
: _ exempt deficit, as the case may be, » ihe 
primary affiliate, and 


“sae aDeathe portion. of the amount § so. paid a 
ean reasonably be regarded as relating to 
an amount deducted from the taxable sur- 
_ plus or included in the taxable deficit, as 
_ the case may be, of the secondary affiliate 
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_o. /shall- at the end of the year to which the 


: loss or the tax credit. relates. be. deducted 


- from the taxable surplus or added to the 


i . : taxable. deficit, as the case may be, of the © 
_ primary affiliate and be added to the un-— 


i. derlying foreign tax of: the pean: affili- 
ate, and 

(B) in respect of the see affiliate, the 

- amount is deemed to be a refund to the secon- 


dary affiliate for the year to which the loss or 


the tax credit relates of income or profits tax 
in respect of the loss or the tax credit, 


Application: The February 27, 2004 draft regulations (foreign aff ili- 
ates), subsec. 3(24), will amend subpara. 5907(1.1)(b)(Gi) to read as 
above, applicable to payments made after December 20, 2002. 


Technical Notes: Subsection 5907(1. 1) contains ‘rules for the 
calculation of the surpluses and deficits of a foreign affiliate of 
a corporation resident in Canada where the affiliate is a mem- 
ber of a group (the “consolidated group”) of foreign affiliates 
of the corporation that files a consolidated or combined return 


in a foreign country such as the United States and one of the 


affiliates (the “primary affiliate’) in the group is responsible, 


on behalf of the group, for paying, or claiming a refund of, the 


tax payable in that country by the primary affiliate and the 
other members of the group (those other members being re- 
ferred to as the “secondary affiliates”). 
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(a) any such income or profits tax paid by the taxpay- 
ing affiliate for the year shall be deemed not to have 
been paid; 

(b) any such income or profits tax that would have 
been payable by the taxpaying affiliate for the year if 
the taxpaying affiliate had not been allowed to deduct 
such loss. shall be deemed to have been paid for the 
year; 

(c) to the extent that the income or profits tax that 
would otherwise have been payable by the taxpaying 
affiliate for the year is reduced by virtue of such loss, 
the amount of such reduction shall at the end of the 
year, 


(i) where such loss reduces the exempt surplus or 
increases the exempt deficit, as the case may be, of 
the loss affiliate, be added to the exempt surplus or 
deducted from the exempt deficit, as the case may 
be, of the taxpaying affiliate, and 


(11) where such loss reduces the taxable surplus or 
increases the taxable deficit, as the case may be, of 
the loss affiliate, 
(A) be added to the taxable surplus or deducted 
from the taxable deficit, as the case may be, of 
the taxpaying affiliate, and 


Reg. 
S. S007(L. 2)(c)(ii)(B) 


(B) be deducted from the underlying foreign tax 
of the taxpaying affiliate; and 


(d) where an amount is paid by the taxpaying affiliate 
to the loss affiliate in respect of the reduction, by vir- 
tue of such loss, of the income or profits tax that 
would otherwise have been payable by the taxpaying 
affiliate for the year, 


(1) in respect of the taxpaying affiliate, 


(A) such portion of the amount as may reasona- 
bly be regarded as relating to an amount de- 
ducted from the exempt surplus or included in 
the exempt deficit, as the case may be, of the 
loss affiliate shall at the end of the year be de- 
ducted from the exempt surplus or added to the 
exempt deficit, as the case may be, of the tax- 
paying affiliate, and 


(B) such portion of the amount as may reasona- 
bly be regarded as relating to an amount de- 
ducted from the taxable surplus or included in 
the taxable deficit, as the case may be, of the 
loss affiliate shall at the end of the year be de- 
ducted from the taxable surplus or added to the 
taxable deficit, as the case may be, of the tax- 
paying affiliate and be added to the underlying 
foreign tax of the taxpaying affiliate, and 


(11) in respect of the loss affiliate, the amount shall 
be deemed to be a refund to the loss affiliate of in- 
come or profits tax in respect of the loss for the 
taxation year of the loss. 


History: Subsec. 5907(1.2) added by P.C. 1985-467, subsec. 4(23), Feb- 
ruary 14, 1985, Canada Gazette, Part II; March 6, 1985, applicable to the 
1982 and subsequent taxation years of foreign affiliates. 


(1.3) [Prescribed foreign accrual tax] — For the 
purposes of paragraph (b) of the definition “foreign ac- 
crual tax” in subsection 95(1) of the Act, 


Proposed Amendment — Reg. ssl a) 
- Opening words 


(1.3) For the purpose of paragraph (b) of the gate 
“foreign accrual tax” in subsection 95(1) of the Act and 
subject to subsection ad Ay 


Application: The March 16, 2001 draft regulations (lore cit affiliates a 
FAPI), subsec. 2(1), will amend the opening words of subsec. 5907(1.3) to 
read as above, sees to taxation a that ge after November 
1999. oo 


Technical Notes: Subsection 91(4) of the Act provides for a 
deduction in the computation of a taxpayer’s income in respect 
of foreign accrual tax that is attributable to an amount of foreign 
accrual property income included in the computation of the tax- 
payer’s income. Subsection 95(1) of the Act defines foreign ac- 
crual tax to include amounts prescribed to be foreign accrual tax. 


In circumstances where the loss of another corporation in a par- 
ticular group of foreign affiliates of a taxpayer is relevant in the 
computation of the tax liability of the group to a foreign govern- 
ment, paragraphs 5907(1.3)(a) and (b) of the Regulations pro- 
vides that an amount paid by the particular corporation to the 
other corporation in the group in respect of the use of a loss of 
any other corporation in the computation of the group’s tax lia- 
bility to the foreign government is foreign accrual tax. These pro- 
visions apply where the loss of the other corporation is an active 
business loss or a capital loss resulting from the disposition of 
excluded property as well as where the loss is a foreign accrual 
loss as defined in subsection 5903(3) of the Regulations. Subsec- 
tion 5907(1.3), which applies to taxation years that begin after 
November 1999, is amended as a consequence of the introduc- 
tion of subsection 5907(1.4) of the Regulations. 


Income Tax Regulations 


(a) where, pursuant to the income tax law of the coun- 
try in which a particular foreign affiliate is resident, 
the particular affiliate and one or more other corpora- 
tions, each of which is resident in that country, deter- 
mine their liabilities for income or profits tax payable 
to the government of that country for a taxation year 
on a consolidated or combined basis, any amount paid 
by the particular affiliate to any of the other corpora- 
tions to the extent that it may reasonably be regarded 
as being in respect of income or profits tax that would 
otherwise have been payable by the particular affiliate 
in respect of a particular amount included in comput- 
ing the taxpayer’s income by virtue of subsection 
91(1) of the Act for a taxation year in respect of the 
particular affiliate, had the tax liability of the particu- 
lar affiliate and the other corporations not been deter- 
mined on a consolidated or combined basis, is hereby 
prescribed to be foreign accrual tax applicable to the 
particular amount; and 


(b) where, pursuant to the income tax law of the coun- 
try in which a particular foreign affiliate of a taxpayer 
is resident, the particular affiliate, in computing its in- 
come or profits subject to tax in that country for a tax- 
ation year, deducts an amount in respect of a loss of 
another corporation resident in that country, any 
amount paid by the particular affiliate to the other cor- 
poration to the extent that it may reasonably be re- 
garded as being in respect of income or profits tax that 
would otherwise have been payable by the particular 
affiliate in respect of a particular amount included in 
computing the taxpayer’s income by virtue of subsec- 
tion 91(1) of the Act for a taxation year in respect of 
the particular affiliate, had the tax liability of the par- 
ticular affiliate been determined without deducting the 
loss of the other corporation, is hereby prescribed to 
be foreign accrual tax applicable to the particular 
amount. 


History: Subsec. 5907(1.3) amended by P.C. 1997-1670, subsec. 8(3), 
November 20, 1997, Canada Gazette, Part Il, December 10, 1997, appli- 
cable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affili- 
ate of a taxpayer that end after 1994 where there has been a change in 
the taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Subsec. 5907(1.3) added by P.C. 1985-467, subsec. 4(23), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable to the 1982 and 
subsequent taxation years of foreign affiliates. 


Proposed Addition — Reg. 5907(1 ‘yo 


(1.4) [Prescribed foreign accrual tax] — Any 
amount paid by a particular affiliate described in para- 
graph (1.3)(a) or (b) does not include any amount paid 
by the particular affiliate to any other corporation where 
the amount paid can reasonably be considered to be in 
respect of a loss of any other corporation and such loss 
would not be a foreign accrual property loss of the other — 
corporation (as defined in subsection 5903(3)) without 
taking into account the particular payment. 
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Application: The March 16, 2001 draft regulations _ (foreign affili- 
ates — FAPI), subsec. 2(2), will add subsec. S907(1. A), ee to 
taxation years that begin after November 1999, 


Technical Notes: New subsection 5907(1 A) ensures. ‘hat | in 
such circumstances the amount paid by the particular affiliate 
to the other corporation will only be foreign ¢ accrual tax to | 
extent that the amount paid i is in respect of ¢ 
property loss of any other corporation. Th 2a . 
the fact that, under section 5903 of the R gulat i ns active bus- . 
iness losses and capital losses resulting from the disposition of 
excluded Property of a foreign” affiliate of a taxpayer are not 
included in the computation of a deduc tible loss which may be | 
used to reduce foreign accrual propesty in me of that ee 
ina particular taxation year. : 


relevant in computing the earnings amount of the 
affiliate applied, and 


‘Proposed Amendment — 5907(2)(f) 


_ (f) any revenue, income or profit (other than an 
amount referred to in paragraph (f.1), (h), or (i)) of 

_ the affiliate derived in the year from such business 

carried on in that country to the extent that such rev- 

- enue, income or profit is not otherwise required to be 
included in computing the earnings amount of the af- 
filiate for any taxation year by the income tax law 
that is ant in . SOreP UR the carne. amount, 
and , 


Application: The rebhuicy 27, 2004 draft regulations Ghicics affili- 
ates), subsec. 3(25), will amend para. 5907(2)(f) to read as above, appli- 
cable in respect of a disposition made after December 20, 2002, other 
than dispositions made under a written agreement made by the severe 
affi late before December 20, 2002. . 


Technical Notes: Subsection 5907(2) provides hats rules 
for computing earnings of a foreign affiliate from an active 
business carried on by it in a country. It is proposed to amend 
paragraph 5907(2)(f) to delete subparagraph (ii) consequential 
to the introduction of the rules in paragraphs 95(2)(c.2) to (c.6), 
and 95(2) ¢. 3) to ¢. 8) of the Act. 


(2) [FA carrying on active business] — In comput- 
ing the earnings of a foreign affiliate of a taxpayer resi- 
dent in Canada for a taxation year of the affiliate from an 
active business carried on by it in a country, there shall be 
added to the amount thereof determined under subpara- 
graph (a)(1) or (ii) of the definition “earnings” in subsec- 
tion (1) (in this*subsection referred to as the “earnings 
amount’) such portion of the following amounts as was 
deducted or was not included, as the case may be, in com- 
puting the earnings amount, 


(a) any income or profits tax paid to the government of 
a country by the affiliate so deducted, 


(b) if established by the taxpayer, the amount by 
which any amount so deducted in respect of an expen- 
diture made by the affiliate exceeds the amount, if 


The amendment to paragraph 5907(2)(f) applies in sespect of 
dispositions by a foreign affiliate after December 20, 2002, 
other than a disposition made after December 20, 2002 under a 
written agreement made by the fopeten affiliate before Decem- 
ber 20, 2002. | . 


any, by which 


exceeds 


(1) the amount of the expenditure 


(i1) the aggregate of all other deductions in respect 
of that expenditure made by the affiliate in comput- 
ing the earnings amounts for preceding taxation 


(f.1) any assistance from a government, municipality 
or other public authority (other than any such assis- 
tance that reduced the amount of an expenditure for 
purposes of computing the earnings amount for any 
taxation year) that the affiliate received or became en- 
titled to receive in the year in connection with such 
business carried on in that country that is not other- 


years, wise required to be included in computing the earnings 


-(c) any loss of the affiliate referred to in the descrip- amount for the year or for any other taxation year, 


tion of D in the definition “foreign accrual property 
income” in subsection 95(1) of the Act so deducted, 


and there shall be deducted such portion of the following 
amounts as were included or were not deducted, as the 


(d) any capital loss of the affiliate in respect of the dis- | C4S¢ Inay be, in computing the earnings amount, 


position of capital property so deducted (for greater 
certainty, capital property of the affiliate for the pur- 
poses of this paragraph includes all the property of the 
affiliate other than property referred to in subpara- 
graph 39(1)(b)(i) or (i) of the Act on the assumption 
for this purpose that the affiliate is a corporation resi- 
dent in Canada), 


(e) any loss of the affiliate for a preceding or a subse- 
quent taxation year so deducted, 
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(g) any income or profits tax refunded by the govern- 
ment of a country to the affiliate so included; 


(h) any capital gain of the affiliate in respect of the 
disposition of capital property so included (for greater 
certainty, capital property of the affiliate for the pur- 
poses of this paragraph includes all the property of the 
affiliate other than property referred to in any of sub- 
paragraphs 39(1)(a)(i) to (iv) of the Act on the as- 
sumption for this purpose that the affiliate is a corpo- 
ration resident in Canada); 


(f) any revenue, income or profit (other than an 
amount referred to in paragraph (f.1), (h) or (1)) of the 
affiliate derived in the year from such business carried 
on in that country to the extent that such revenue, in- 
come or profit 


(i) is not otherwise required to be included in com- 
puting the earnings amount of the affiliate for any 
taxation year by the income tax law that is relevant 
in computing that amount, and 


(ii) does not arise with respect to a disposition 
(other than a disposition to which subsection (9) 
applies) by the affiliate of property to another for- 
eign affiliate of the taxpayer or to a person with 
whom the taxpayer does not deal at arm’s length, garded as applicable to any revenue added to the 
to which a tax deferral, rollover or similar tax post- earnings amount of the affiliate under paragraph 
ponement provision of the income tax law that is (f), 


(i) any amount that is included in the foreign accrual 
property income of the affiliate so included; 


(j) any loss, outlay or expense made or incurred in the 
year by the affiliate for the purpose of gaining or pro- 
ducing such earnings amount to the extent that 


(i) such loss, outlay or expense is not otherwise 
permitted to be deducted in computing the earnings 
amount of the affiliate for any taxation year by the 
income tax law that is relevant in computing that 
amount, or 


(11) such outlay or expense can reasonably be re- 
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where such loss, outlay or expense 


(iii) does not arise with respect to a disposition 
(other than a disposition to which subsection (9) 
applies) by the affiliate of property to another for- 
eign affiliate of the taxpayer or to a person with 
whom the taxpayer does not deal at arm’s length, 
to which a loss deferral or similar loss postpone- 
ment provision of the income tax law that is rele- 
vant in computing the earnings amount of the affil- 
iate applied, and 


(iv) is not 
(A) a loss referred to in paragraph (c) or (d), 
(B) a capital expenditure other than interest, or 


(C) income or profits tax paid to the govern- 
ment of a country; 


(k) any outlay made in the year in repayment of an 
amount referred to in paragraph (f.1); and 


(1) where any property of the affiliate acquired from 
another foreign affiliate of the taxpayer or from any 
foreign affiliate of a person resident in Canada with 
whom the taxpayer does not deal at arm’s length has 
been disposed of, such amount in respect of that pro- 
perty as may reasonably be considered as having been 
included by virtue of paragraph (f) in computing the 
earnings amount of any foreign affiliate of the tax- 
payer or of a person resident in Canada with whom the 
taxpayer does not deal at arm’s length. 

History: Subsec. 5907(2) amended by P.C. 1997-1670, subsees. 8(4), (5), 

November 20, 1997, Canada Gazette, Part Il, December 10, 1997, appli- 


cable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Para. 5907(2)(h) substituted by P.C. 1989-321, subsec. 3(9), March 2 
1989, Canada Gazette, Part Il, March 15, 1989, applicable in respect of 
taxation years commencing after 1984. 


Paras. 5907(2)(f) and (j) substituted, para. 5907(2)(1) added by P.C. 1985- 
467, subsecs. 4(24)-(26), February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable to 1976 et seq. 


Paras. 5907(2)(f-1), (k) added, 5907(2)(f), (j) substituted by P.C. 1980- 
503, subsecs. 5(4), (5), February 8, 1980, Canada Gazette, Part Il, Febru- 
ary 27, 1980, effective in respect of 1976 et seq. 


Proposed Addition — 5907(2.01) 


(2.01) [Determining earnings of FA] — Notwith- 
standing any other provision of the Regulations, in de- 
termining the earnings of a foreign affiliate of a COrpo- 
ration resident in Canada 


(a) that are derived from a disposition to which any 
of subsection 88(3) and paragraphs 95(2)(c.2), (d), 
(d.1), (e), (e.1), (e. 3) to (e.5) and (f.4) of the Act ap- 
plies, those earnings are to be determined eee the 
rules in those paragraphs; and 


(b) from a disposition of property acquired in a 
transaction to which any of subsection 88(3) and 
paragraphs 95(2)(c.2), (d), (d.1), (e), (e:1), (e.3) to 
(e.5) and (f.4) of the Act applies, the cost to the for- 


Income Tax Regulations 


eign affiliate of the property is to be attrasire ee 

ing the rules in those paragraphs. | 
Application: The February 27, 2004 draft regulations (foreign aes : 
ates), subsec. 3(26), will add subsec. site Ob, apteneys shoe aaie 
basis as 5907(2)(f) above. 
Technical Notes: New subsection 5907(2.01) provides that, 
notwithstanding any other provision of the Regulations, in de- 
termining the earnings of a foreign affiliate of a corporation — 
resident in Canada, the cost of a property that was acquired by 
a particular person or partnership from another person or part-_ 
nership (the “vendor”) in respect of which any of paragraphs 
5907(2)(c.2), (d), (e), (e.3) to (e.5) and (f. 4) of the Regulations ‘ 
applied to the vendor in respect of the disposition of the pro- . 
perty to the particular person or partnership, is to. be deter 
mined using the rules in those paragraphs. _ A ' 
New subsection 5907(2.01) applies in. respect of igo AA e 
made by a foreign affiliate after December 20, 2002, other than — 
a disposition made after December 20, 2002 under a written 
agreement made by the foreign affiliate before December 20, . 
2002. - 


(2.1) [FA carrying on active business in Canada 
or treaty country] — In computing the earnings of a 
foreign affiliate of a corporation resident in Canada for a 
taxation year of the affiliate from an active business car- 
ried on by it in Canada or in a designated treaty country, 
where the affiliate is resident in a designated treaty coun- 
try and the corporation, together with all other corpora- 
tions resident in Canada with which the corporation does 
not deal at arm’s length and in respect of which the affili- 
ate is a foreign affiliate, have so elected in respect of the 
business for the taxation year or any preceding taxation 
year of the affiliate, the following rules apply: 


(a) there shall be added to the amount determined 
under subparagraph (a)(i) of the definition “earnings” 
in subsection (1) after adjustment in accordance with 
the provisions of subsection (2) (in this subsection and 
in subsection (2.2) referred to as the “adjusted earn- 
ings amount’) the total of all amounts each of which is 
the amount, if any, by which 


(i) the amount that can reasonably be regarded as 
having been deducted in respect of the cost of a 
capital property or foreign resource property of the 
affiliate in computing the adjusted earnings amount 


exceeds 


(11) the amount that may reasonably be regarded as 
having been deducted in respect of the cost of that 
capital property or foreign resource property in 
computing income or profit of the affiliate for the 
year from that business in its financial statements 
prepared in accordance with the laws of the coun- 
try in which the affiliate is resident; 


(b) there shall be deducted from the adjusted earnings 
amount the aggregate of all amounts each of which is 
the amount, if any, by which 


(i) the amount determined under subparagraph 
(a)(i1) in respect of that capital property or foreign 
resource property 


exceeds 
(11) the amount determined under subparagraph 
(a)(i) in respect of that capital’ property or foreign 
resource property; 

(c) where any capital property or foreign resource pro- 


perty of the affiliate has been disposed of in the taxa- 
tion year, 


(1) there shall be added to the adjusted earnings 
amount the aggregate of the amounts deducted pur- 
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suant to paragraphs (b) and (2.2)(b) for preceding 
taxation years of the affiliate in respect of that cap- 
ital property or foreign resource property, and 


(ii) there shall be deducted from the adjusted earn- 
ings amount the aggregate of the amounts added 
pursuant to paragraphs (a) and (2.2)(a) for the pre- 
ceding taxation years of the affiliate in respect of 
that capital property or foreign resource property; 
and 


(d) for the purposes of paragraph (c), where the affili- 
ate has merged with one or more corporations to form 
a new corporation, any capital property or foreign re- 
source property of the affiliate that becomes a property 
of the new corporation shall be deemed to have been 
disposed of by the affiliate in its last taxation year 
before the merger. 
Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing of elec- 
tion or revocation; Reg. 5907(2.2), (2.4)— Application rules; Reg. 
5907(2.6) — Corporation deemed to have elected. 
History: The opening words of subsec. 5907(2.1) amended by P.C. 1997- 
1670, subsec. 8(6), November 20, 1997, Canada Gazette, Part Il, Decem- 
ber 10, 1997, applicable to taxation years of a foreign affiliate of a corpo- 
ration that begin after 1995, except that, where the corporation notifies the 
Minister of National Revenue in its return of income for its first taxation 
year that begins after 1994 or for a taxation year in which a dividend was 
paid by the foreign affiliate of its election to have subsections 5907(11) (as 
amended), (11.1) and (11.2) apply to a taxation year of the foreign affiliate 
of the corporation that begins before 1996, 
(a) subsection 8(6) of the amending Regulations applies to that taxa- 
tion year and each subsequent taxation year of the foreign affiliate of 
the corporation; and 
(b) any reference in s. 5907 to “country listed in subsection (11)” shall 
be read as “designated treaty country” and any reference to “country 
not listed in subsection (11)” shall be read as “country that is nota 
designated treaty country” for that taxation year and those subsequent 
taxation years of the foreign affiliate of the corporation. 
The portion. of para. 5907(2.1)(a) before subpara. (ii), paras. (c), (d), 
amended by P.C. 1997-1670, subsecs. 8(7) to (9), November 20, 1997, 
Canada Gazette, Part II, December 10, 1997, applicable to taxation years 
of a-foreign affiliate of a taxpayer that begin after 1994, except that 
(a) those provisions apply to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 
(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Paras. 5907(2.1)(a) to (d) substituted by P.C. 1985-467, subsec. 4(27), 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable in 
respect of elections made after 1983. 


Subsec. 5907(2.1) added by P.C. 1978-3599, s. 2, November 30, 1978, 
Canada Gazette, Part Il, December 13, 1978, effective for 1978 et seq. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(2.2) [Where election made under’ Reg. 
5907(2.1)] — Where the taxation year of a foreign affili- 
ate of a particular corporation resident in Canada for 
which the particular corporation has made an election 
under subsection (2.1) in respect of an active business 
carried on by the affiliate is not the first taxation year of 
the affiliate in which it carried on the business and in 
which it was a foreign affiliate of the particular corpora- 
tion or of another corporation resident in Canada with 
which the particular corporation was not dealing at arm’s 
length at any time (hereinafter referred to as the “non- 
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arm’s length corporation”), in computing the earnings of 
the affiliate from the business for the taxation year for 
which the election is made, the following rules, in addi- 
tion to those set out in subsection (2.1), apply: 


(a) there shall be added to the adjusted earnings 
amount the aggregate of all amounts each of which is 
an amount that would have been determined under 
paragraph (2.1)(a) or subparagraph (2.1)(c)() 


(i) for any preceding taxation year of the affiliate in 
which it was a foreign affiliate of the particular 
corporation if the particular corporation had made 
an election under subsection (2.1) for the first taxa- 
tion year of the affiliate in which it was a foreign 
affiliate of the particular corporation and carried on 
the business, and 


(ii) for any preceding taxation year of the affiliate 
(other than a taxation year referred to in subpara- 
graph (i)) in which it was a foreign affiliate of the 
non-arm’s. length corporation if the non-arm’s 
length corporation had made an election under sub- 
section (2.1) for the first taxation year of the affili- 
ate in which it was a foreign affiliate of the non- 
arm’s length corporation and carried on the busi- 
ness; and 


(b) there shall be deducted from the adjusted earnings 
amount the aggregate of all amounts each of which is 
an amount that would have been determined under 
paragraph (2.1)(b) or subparagraph (2.1)(c)(ii) 


(i) for any preceding taxation year of the affiliate in 
which it was a foreign affiliate of the particular 
corporation if the particular corporation had made 
an election under subsection (2.1) for the first taxa- 
tion year of the affiliate in which it was a foreign 
affiliate of the particular corporation and carried on 
the business, and 


(11) for any preceding taxation year of the affiliate 
(other than a taxation year referred to in subpara- 
graph (i)) in which it was a foreign affiliate of the 
non-arm’s length corporation if the non-arm’s 
length corporation had made an election under sub- 
section (2.1) for the first taxation year of the affili- 
ate in which it was a foreign affiliate of the non- 
arm’s length corporation and carried on_ the 
business. 

History: Subsec. 5907(2.2) substituted by P.C. 1985-467, subsec. 4(28), 


February 14, 1985, Canada Gazette, Part II, March 6, 1985, applicable in 
respect of elections made after November 4, 1982. 


Subsec. 5907(2.2) added by P.C. 1978-3599, s. 2, November 30, 1978, 
Canada Gazette, Part Il, December 13, 1978, effective for 1978 ef seq. 


(2.3) [Where election made under’ Reg. 
5907(2.1)] — For the purposes of this subsection and 
subsections (2.1) and (2.2), where an election under sub- 
section (2.1) has been made by a corporation resident in 
Canada (in this subsection and in subsection (2.4) referred 
to as the “electing corporation”) in respect of an active 
business of a foreign affiliate of the electing corporation 
and the affiliate subsequently becomes a foreign affiliate 
of another corporation resident in Canada (in this subsec- 
tion and in subsection (2.4) referred to as the “subsequent 
corporation’) that does not deal at arm’s length with the 
electing corporation, in computing the earnings of the af- 
filiate from such business in respect of the subsequent 
corporation for any taxation year of the affiliate ending 
after the affiliate so became a foreign affiliate of the sub- 
sequent corporation, the subsequent corporation shall be 
deemed to have made an election under subsection (2.1) 
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in respect of the business of the affiliate for the first such 
taxation year and for the purposes of paragraph (2.1)(d), 
the earnings of the affiliate for all of the preceding taxa- 
tion years shall be deemed to have been adjusted in accor- 
dance with subsections (2.1) and (2.2) in the same manner 
as if the subsequent corporation had been the electing 
corporation. 

History: Subsec. 5907(2.3) amended by P.C. 1997-1670, subsec. 8(10), 
November 20, 1997, Canada Gazette, Part Il, December 10, 1997, appli- 
cable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 


(a) the amendment applies to taxation years of a foreign affiliate of a 
taxpayer that end after 1994 where there has been a change in the 
taxation year of the foreign affiliate in 1994 and after February 22, 
1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Subsecs. 5907(2.3)-(2.6) added by P.C. 1978-3599, s. 2, November 30, 
1978, Canada Gazette, Part Il, December 13, 1978, effective for 1978 et 
seq. 


(2.4) [“Subsequent corporation” for 
5907(2.3)] — For the purposes of subsection (2.3) 


(a) a corporation formed as a result of a merger, to 
which section 87 of the Act applies, of the electing 
corporation and one or more other corporations, or 


(b) a corporation that has acquired shares of the capital 
stock of a foreign affiliate, in respect of which an elec- 
tion under subsection (2.1) has been made, from the 
electing corporation in a transaction in respect of 
which an election under section 85 of the Act was 
made 


shall be deemed to be a subsequent corporation that does 
not deal at arm’s length with the electing corporation. 


(2.5) [Repealed] 


History: Subsec. 5907(2.5) repealed by P.C. 1997-1670, subsec. 8(11), 
Noyember 20, 1997, Canada Gazette, Part Il, December 10, 1997, appli- 
cable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 


(a) the repeal applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22; 1994, 
unless 


Reg. 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(2.6) [Corporations deemed to have elected under 
Reg. 5907(2.1)] — A corporation resident in Canada, 
and all other corporations resident in Canada with which 
the corporation does not deal at arm’s length, shall each 
be considered to have elected under subsection (2.1) in 
respect of an active business carried on by a non-resident 
corporation that is a foreign affiliate of each such corpo- 
ration for a taxation year if there is filed with the Minister 
on or before the day that is the later of 


(a) June 30, 1986, and 


(b) the earliest of the days on or before which any one 
of the said corporations is required to file a return of 


Income Tax Regulations 


income pursuant to section 150 of the Act for its taxa- 
tion year following the taxation year in which the tax- 
ation year of the affiliate in respect of which the elec- 
tion is made ends, 


the following information: 


(c) a description of the active business sufficient to 
identify the business, and 


(d) a statement on behalf of each such corporation, 
signed by an authorized official of the corporation on 
behalf of which the statement is made, that the corpo- 
ration is electing under subsection (2.1) in respect of 
the business. 

History: Subsec. 5907(2.6) substituted by P.C. 1989-321, subsec. 3(10), 


applicable in respect of elections made under subsec. 5907(2.1) for 1982 
et seq. 


(2.7) [Where ITA 95(2)(a)(i) or (ii) applies] — Not- 


withstanding any other provision of this Part, where 


(a) an amount is included in computing the income or 
loss from an active business of a particular foreign af- 
filiate of a taxpayer for a particular taxation year under 
subparagraph 95(2)(a)(i) or (11) of the Act, and 


(b) the amount included is in respect of an amount 
paid or payable (other than an amount paid or payable 
that is described in clause 95(2)(a)Gi)(D) of the Act) 
by another non-resident corporation described in sub- 
paragraph 95(2)(a)(i) or (1) of the Act or by a partner- 
ship of which such a corporation is a member, 


the amount (in respect of which an amount was included 
in the income or loss from an active business of the par- 
ticular affiliate for the paticular year) paid or payable by 
the non-resident corporation or the partnership shall, ex- 
cept where it has been deducted under paragraph (2)(j) in 
computing the non-resident corporation’s earnings or loss 
from an active business, be deducted in computing the 
earnings or loss of the non-resident corporation or the 
partnership, as the case may be, from the active business 
for its earliest taxation year in which the amount was paid 
or paybable and shall not be deducted in computing its 
earnings or loss from the active business for any other 
taxation year. 


_ Proposed Amendment — 5907(2.7) _ 


(2.7) Notwithstanding any other provision of this Part, if 
an amount is included in computing the income or loss 


from an active business of a particular foreign affiliate 


of a taxpayer for a particular taxation year under para- 
graph 95(2)(a) of the Act and is in respect of a particular 
amount paid or payable (other than an amount paid or 
payable described in clause 95(2)(a)(ii)(D) of the Act) 
by another non-resident corporation described in para- 
graph 95(2)(a) of the Act or by a partnership of which 
such a corporation is a member, the particular amount is 
to, except where it has been deducted under paragraph 
(2)Q) 1 in computing the other non-resident corporation's 
earnings or loss from an active business, be deducted in 
computing the earnings or loss of the other non-resident 
corporation or the partnership, as the case may be, from 
the active business for its earliest taxation year in which 
the particular amount was paid or payable. The particu- 
lar amount may not be deducted in computing its earn- 
ings or loss from the active business for any other taxa- 
tion year. 

Application: The February 27, 2004 draft regulations (foreign affili- 
ates), subsec. 3(27), will amend subsec. 5907(2.7) to read as above, ap- 


plicable to taxation years, of a foreign affiliate of a taxpayer, that begin 
after December 19, 2002. 
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S. 9 of the draft regulations provides that if a foreign affiliate of a tax- 
payer referred to in the above amendment makes a valid “Global Section 
95 Election” under subsec. 133(68) of the February 27, 2004 draft legis- 
lation (see Application and Technical Notes to Proposed Amendment to 
ITA 95(2)(a)), then the amendment is applicable to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994. 


Technical Notes: In general terms, subsection 5907(2. 7) pro- 
vides that, where amounts are included by subparagraph 
95(2)(a)(i) or (ii) of the Act in computing the income or loss. 
from an active business of a particular foreign affiliate of a tax- 
payer and these amounts are in respect of amounts paid or pay- 


able to the particular affiliate by another non-resident corpora- 


tion or partnership in the group, the amounts paid or payable to 
the particular affiliate by the other non-resident corporation or 
partnership are required to be deducted in computing the other 


Reg. 
S. 5907(2.8)(b) (ii) 


referred to in paragraph (c) in which such an active 
business was not otherwise carried on by it, and 


(e) in computing the second affiliate’s income for a 
taxation year from any source, no amount shall be de- 
ducted in respect of an amount paid or payable by it 
that is referred to in paragraph (c) except as is required 
under that paragraph. 


Proposed Amendment — 5907(2.8)-(2.83) 


Technical Notes: Under clause 95(2)(a)(ii(D). of the Act, 
the income of a foreign affiliate of a corporation resident in 
Canada (the “first affiliate”) that is. derived from amounts paid 
or payable to it by another foreign affiliate of the corporation 


or a non-resident corporation to which the first affiliate and the 
corporation resident in Canada are related (referred to in sub- 
sections 5907(2. 8) to (2.83) as the “second affiliate”) is in- 
cluded in the active business income of the first affiliate. 


non-resident corporation’s or partnership’s earnings or loss 
from an active business (unless they have already been de- 
ducted under paragraph 5907(2)(j) of the Reg ations) for the 
earliest taxation os in. ve the amounts were oe or 
payable. : 


The amounts. paid or payable by the second affiliate must be in 


Subsection 5907(2. Ti is proposed to be ae sO ihe it ap- respect of interest on borrowed money used for the purpose of 
plies to amounts included in computing the income or loss | ©atning income from poy Or on a amount payable for pro- 


from an active business of the particular affiliate under para- 
raph 95(2)(a) of ee Act, tather _ just under sub aragraph 
Se Oe) = a Rae has a qualifying interest throughout the year (in subsections 


95(2)(a)(i) or (ii oe Huet 
COO oF) - 5907(2.8) to (2.83), the “third affiliate”) that are excluded pro- 
The proposed amendments to ate “500702. 1 oe to | perty of the second affiliate within the meaning assigned by 


taxation years, of a foreign affiliate of a taxpayer, that beginon _| section 95 of the Act in the country in which the second affili- 
or after December 20, 2002. Note that these amendments are | ate jg resident and subject to income taxation. 


included in the Global Section 95 Election package described 
at the beginning of the commentary to section 95 of the Act. 


offiligte of he poms in respect of which the corporation 


It is proposed that existing subsection 5907(2.8) be replaced by 

proposed new subsections 5907(2.8) to (2.83) because of the 

History: Subsec. 5907(2.7) added by P.C. 1997-1670, subsec. 8(12), No- | proposed amendments to clause 95(2)(a)Gi)(D) of the Act. 

vember 20, 1997, Canada Gazette, Part 11, December 10, 1997, applicable | These are essentially rules for reducing exempt surplus of for- 

to taxation years of a foreign affiliate of a taxpayer that begin after 1994, | eign affiliates of a taxpayer resident in Canada in respect of 

except that interest referred to in 95(2)(a)(ii)(D) of the Act. The proposed 
(a) the subsec. applies to taxation years of a foreign affiliate of a tax- | NeW subsections apply to taxation year, of foreign affiliate of a 
payer that end after 1994 where there has been a change in the taxa- | taxpayer, to which ee new clauses 2G NayaD) CD to 
tion year of the foreign affiliate in 1994 and after February 22, 1994, (V) of the Act apply. 


unless 
(i) the foreign affiliate had requested that change in the taxation : 8) ies © ¥ A 95(2) canio) apoties| - Subse f 
year in writing before February 22, 1994 from the income taxa- son ( BOPUee in fespees OF @ Daluculay amount 0 
tion authority of the country in which it was resident and subject interest, to the specified foreign affiliates of a oe 
tion resident i in Canada, a 


to income taxation, or 


(a) an amount in respect of the pitas dinount of 
interest is included, because of clause 95(2)(a)(ii)(D) 
of the Act, in computing the income or loss for a par- 
ticular taxation year from an active business of a par- 
ticular foreign affiliate of the corporation resident in 
Canada or a particular foreign affiliate of a person 

_ related to that corporation; and 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(2.8) [Where ITA 95(2)(a)(ii)(D) applies] — Notwith- 
standing any other provision of this Part, where 


N 
S 
© 
3S 
9°) 
t cee! 
a) 
ON 
oO 
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(a) an amount is included in computing the income 
from an active business of a particular foreign affiliate 
of a taxpayer or a person related to the taxpayer for a 
particular taxation year under clause 95(2)(a)(ii)(D) of 
the Act, and 


(b) the amount included is in respect of an amount of 
interest paid or payable by another non-resident corpo- 
ration (in this subsection referred to as the “second af- 
filiate’”) to which the particular affiliate and the tax- 
payer are related 


 (b) the particular amount of interest is an amount ‘el 
interest paid or payable to the particular foreign affil- 
iate, by another foreign affiliate (in this subsection 

and in subsections (2.81) to (2.83) referred to as the 

“second affiliate’) of the corporation resident in 
Canada to which the particular foreign affiliate and 
the corporation resident in Canada are related, under 
a legal obligation to pay interest on borrowed money 

used for the purpose of earning income from pro- 
perty, or on an amount payable for property acquired 
for the purpose of gaining or producing i income from 
property, and 


(i) the property is excluded property of the sec- 
ond affiliate that is shares of the third affiliate re- 
ferred to in subclause 95(2)(a)(i)(D)C) of the 
Act (which third affiliate is referred to in this 
subsection and in subsections (2.81) to (2.83) as 
the “third affiliate’), and 


(ii) the requirements set out in subclauses 
95(2)(a)(ii)(D)(TV) and (V) of the Act are satis- 


the following rules apply: 


(c) that amount of interest shall be deducted in com- 
puting the second affiliate’s income or loss, from an 
active business carried on by it in a country in which it 
is resident and subject to income taxation, for its earli- 
est taxation year in which the amount was paid or 
payable, 

(d) the second affiliate is deemed to have carried on an 


active business in a country in which it was resident 
and subject to income taxation for each taxation year 
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_ fied in respect of the second and tl ire 
_ for their respective applicat 


acide ipete Proposed subsectio 590 


Proposed | “subsection 5907 
On ey applie to the sp i 


_ ee porsanaic res! 
the third affiliate 
ation year of 6s 
‘(c) where the specifie 
foreign affiliate, there is to 
ing the group foreign affiliate’ 
spect of the corporation resident in. 
of the applicable taxation year of the ‘group oe 


> 
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2182 


Part LIX — Foreign Affiliates 


Technical Notes: If subsection 5907(2.81) snphies it Ene 


of the paicnlet MOOURt ce interest, referred to in 


where  . : 
_ A ‘is the particular amount of nterest, 


Be ’ is ‘the amount deducted because (Of par 


a pe es at the end a the applicable vation year 


of the second affiliate, 


C is the amount determined oe the amount reduces 
because of paragraph 5907(2.81)(b) in computing the © 
third affiliate’s exempt surplus at the end of the applica- 
ble taxation year of the third affiliate is divided by the _ 
-amount determined for C in the formula in paragraph © 


5907(2.81)(b) in respect of the third affiliate, and. 


D_ is the specified adjustment factor, in respect of the cor- | 
poration resident in Canada, in respect of the specified — 
foreign affiliate, in respect of the = banabon 


year of the second affiliate. — 


e 


Amounts in respect of the particular amount of est 


must be deducted under paragraph 5907(2.81)(a) to (c) that - 


subsection in computing the exempt surplus in respect of 


the corporation resident in Canada of the specified foreign © 


affiliates of the corporation resident in Canada at the end of 


each of their applicable taxation years to the extent of the 


total of all amounts each of which is the available exempt 
surplus amount of a specified foreign affiliate of the corpo- 


mar ee 81)(a). | 
Related Provisi 


| [Detinitions, for. Reg. 5907(2. 8)-(2. 92)) — 
The following definitions apne in this sapanciing and 


in resident in 1 Ganrada.d in weuleay of the Auaatibinate taxa- 


. Ab? ex nine ee ‘#eatietion is 46 Ber ‘applica deanee the 
~ second affiliate before it is applied against the third affiliate 


and is to be applied against the third affiliate before it is 


“under 


i shesen och 


ative ami nts in. teenies, see. 
)to o apply; Reg. 2907(2.82) — 


or Pee by it that i is referred to in 


ons: Reg. 500700. 33) Deis. 


2, 83) 


subsections 2. 8) to Q. 82). 


“applicable taxation year”, ne a specified foreign affil- 
iate of the corporation resident in Canada, means the 


last taxation year of the specified foreign affiliate that 


ends in the particular taxation year of the particular for- 
eign affiliate referred to in paragraph (2.8)(a). 


Technical Notes: Proposed subsection 5907(2.83) sets out 
certain. definitions used in subsections 5907(2.8) to (2.83). 


“Applicable taxation year” of a specified foreign affiliate of the 


corporation resident in Canada, in subsection 5907(2.83) of the 


Regulations, is the last taxation year. of the specified foreign 
affiliate that ends in the particular taxation year of the particu- 
lar foreign affiliate referred to in paragraph 5907(2.8)(a). 


“available exempt surplus amount”, of a specified 
foreign affiliate of the corporation resident in Canada in 
respect of the applicable taxation year of the specified 
foreign affiliate, means. oes amount waren by the 
formula 


, (A+B+C)-(D+E+F+G) 
where 
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paragraph 


D(a); a aes ie 


second affiliate’ s income or loss for a 
ure, no amount is to be deducted in - 


2) 
S 
2) 
Ss 
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Reg. 
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A is the total of all amounts each of which is the por- 
tion of the specified foreign affiliate’s income, for its 
applicable taxation year, from an active business that 
is included in computing the exempt earnings of the 
specified foreign affiliate in respect of the corpora- 
tion resident in Canada, 


Bis the specified foreign affiliate’s exempt surplus in 
respect of the corporation resident in Canada at the 
end of the specified foreign affiliate’s taxation year 
that immediately precedes its applicable taxation 
year, 


Cis the total of all amounts each of which is the por- 


tion of any dividend received in the applicable taxa-_ 
tion year, by the specified foreign affiliate from an-- 


other foreign affiliate of the corporation resident in 


Canada, that is prescribed by paragraph 5900(1)(a) 


to have been paid out of that other affiliate’s exempt 


surplus in respect of the Pe) ag. in 


Canada, 


D is the total of all amounts each of which i Is the por- 


tion of the specified foreign affiliate’s loss, for its 


applicable taxation year, from an active business that 
is included in computing the exempt loss of the spec- - 


ified foreign affiliate in respect of the TPO! 
resident in Canada, 


E is the specified freien affiliate’s exempt detent in - 


respect of the corporation resident in Canada at the 


end of the specified foreign affiliate’s taxation year 
that immediately Pees its ee taxation 


year, 


Fis the specified foreign affiliate’s ee deficit | 1D 
respect of the corporation resident in Canada at the 
end of the specified foreign affiliate’s taxation year - 


that immediately Dea a its Loe taxati 
year, and 


G ‘is the total of all amounts each of which is he oe 
tion of any dividend paid in the applicable taxation 
year by the specified foreign affiliate that is pre- 
scribed by paragraph 5900(1)(a) to have been paid _ 
out of its exempt surplus in TeDE NN of the corpora- 


tion resident in Canada. 


Technical Notes: “Available exempt ee amount” of a 


specified foreign affiliate of the corporation resident in Canada, 


in subsection 5907(2.83) of the Regulations in respect of the 
applicable taxation year of the specified foreign affiliate is fhe 


amount determined py the formula 


ee 
where 


A is the total of all amounts of which is this portion the speci- 
fied foreign affiliate’s income, for its applicable taxation 
year, from an active business that is included in computing 
the exempt earnings in respect of the corporation resident 
in Canada of the specified foreign affiliate, 


Bis the specified foreign affiliate’s exempt surplus in respect 
of the corporation resident in Canada at the end of the spec- 
ified foreign affiliate’s taxation year that immediately pre- 


cedes its applicable taxation year, 


C is the total of all amounts each of which is the portion of 
any dividend received in the applicable taxation year, by 
the specified foreign affiliate from another foreign affiliate 


of the corporation resident in Canada, that is prescribed by _ 


paragraph 5900(1)(a) to have been paid out of that other 
affiliate’s exempt surplus, 


D_ is the total of all amounts each of which is the portion of 
the specified foreign affiliate’s loss, for its applicable taxa- 
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tion year, from an active business that is included in com- 
puting the exempt loss in respect of the corporation eee 
in Canada of the ‘specified foreign affiliate, _ 


Eis the specified foreign affiliate’ s exempt enc in ‘respect 
_of the corporation resident in Canada at the end of the spec- 
ified foreign affiliate’s taxation year that immediately pre- 

_ cedes its applicable taxation year, 


specified foreign affiliate’s taxable deficit in respect 

_ of the corporation resident in Canada at the end of the spec- 
wel foreign affiliate’s taxation year that pe pre- 
cedes its applicable taxation year, and 


Gis the total of all amounts each of which is the portion of 


_ specified foreign aff liate that is prescribed by paragraph 
/ a to have been lo out of its eee ee 


ee a 

Technical Notes: “Gro up foreign affiliate’, at any time, of a 
ration r 7 a, in subsection 5907(2. 83) . 

soy affiliates (ore Dias: 


respect of te eee pea ee oe se at 
filiate, means: ie amount determined by the formula 


where 


A is the surplus cotislement periuide of ne corpo. 
tion resident in Canada in respect of the second affil- 
iate, immediately before the end of the applicable 
taxation year of the second affiliate, and 


B is the surplus entitlement percentage of the corpora- 

tion resident in Canada in respect of the specified 
foreign affiliate, immediately before the end of the 
applicable taxation year of the second affiliate. _ 


Technical Notes: “Specified adjustment factor’, in respect of 
the corporation resident in Canada, in subsection 5907(2. 83) of 
the Regulations, in respect ofa specified foreign affiliate of the 

corporation resident in Canada, in respect of the applicable tax- 
ation year of the second affiliate, is the amount determined oy 

the formula 


where _ a 
A is the surplus entitlement pciceniage of the corporation res- 
ident in Canada in respect of the second affiliate, immedi- 


ately before the end of the applicable taxation yea of the 
second affiliate, and - 


Bis the surplus entitlement percentage of the comer | res- 
ident in Canada in respect of the specified foreign affiliate, 
immediately before the end of the applicable taxation year 


of the second affiliate. 


“specified foreign affiliate’, of a corporation resident 
in Canada, means any foreign affiliate of the corpora- 
tion that, at the end of the particular taxation year re- 
ferred to in paragraph (2.8)(a), is 

(a) the second affiliate; 


(b) the third affiliate; or 
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(c) another corporation that is 


(i) if there is only one group oe affiliate of © 
the corporation resident in Canada at the end of. 
_ that particular taxation: ee that grote fea 
altiliate, Or 


(ii) if there is more ee one group eee ae 
ate of the corporation resident in Canada at the — 
end of that particular taxation. year ic group for- 

_ eign affiliate of the corporation Tesi ent i in Can- 
_ ada with the greatest available exempt surplus _ 
amount for the applicable ta tion ee o that 
group: foreign affiliate. 


Technical Notes: “Specified ona aie 2” of me corpo 
ration resident in Canada, in subsection 5 07(2. 83), is any for- _ 
eign affiliate of the corporation resident i in Canada that, at the — 
end of the particular taxation fae elo: o in oe 
5907(2.8)(a) of the a is” 


° the second affiliate, 


_« ‘the third affiliate, or 


. “another corporation that is _ 


\ peeaton ecient | in Cade oe ‘he 2 
exempt surplus amount for the ee taxation year - 
of cae group oo affiliate. _ 


ates), subsec. 3(28), will fess ‘subsec. 50070. 8) Ww ee 


(2.83), applicable to taxation years, of a foreign affiliate of a taxpayer, 
to which ITA. 95(2)(a)Gi)(D)CID- to (V), as proposed subcl. a of . 
the pee 27, 2004 draft pracncdinents| ee 


payer refcined to in ithe above ainondinent rakes a valid “Global Section _ 
95 Election” under subsec. 133(68) of the February 27, 200: + draft legis- _ 
lation (see Application and Technical Notes to Proposed Amendment to - 
ITA 95(2)(a)), then the amendment is applicable to taxation Years, ef all 

foreign affiliates of the taxpayer, that begin after 1904, _ 


Related Provisions: Reg. 5907(2.83) — Definitions. 


History: Subsec. 5907(2.8) added by P.C. 1997-1670, subsec. 8(12), No- 
vember 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 


Reg. 
S. 5907(2.9)(b)(i)(A) 


“earnings” in subsection (1) after adjustment in accor- 
dance with subsections (2), (2.1) and (2.2) the total of 


(i) the amount, if any, by which the total deter- 
mined in respect of the affiliate in clause (b)(i)(B) 
for the year exceeds the total determined in respect 
of the affiliate in clause (b)(i)(A) for the year, 


(ii) where, at the end of the year, the affiliate was 
deemed because of paragraphs 95(2)(k) and 
138(11.91)(e) of the Act to have disposed of pro- 
perty owned by it that was used or held by it in the 
course of a carrying on the active business in the 
year, the amount that is the total of all amounts 
each of which is the amount, if any, by which 


(A) the lesser of the fair market value and the 
cost to the affiliate at the end of the year of a 
capital property (referred to in this subpara- 
graph and subparagraph (b)(1i) as a particular 
“depreciable asset”) owned by it that 


(1) was used or held by it in the course of 
carrying on the active business in the year, 


(II) was deemed because of paragraphs 
95(2)(k) and 138(11.91)(e) of the Act to 
have been disposed of at the end of the year, 
and 


(III) was property in respect of the cost of 
which amounts were, at any time, deductible 
in computing the earnings from the active 
business under subparagraph (a)(i) or (ii) of 
the definition “earnings” in subsection (1) 


exceeds 


(B) the amount, if any, by which the cost to the 
affiliate of the particular depreciable asset ex- 
ceeds the total of all amounts each of which is 
an amount that can reasonably be regarded as 
having been deducted in respect of the cost of 
the particular depreciable asset in computing 
the earnings (as would be defined in subsection 
(1) if that definition were read as if the refer- 
ence in that definition to this subsection did not 
exist) of the affiliate from the active business in 
the year or in any preceding taxation year of the 
affiliate in which it was a foreign affiliate of the 
corporation or of another corporation resident in 
Canada which the corporation was not dealing 
with at arm’s length at any time, and 


(i11) where, at the end of the year, the affiliate was 
deemed because of paragraphs 95(2)(k) and 
138(11.91)(e) of the Act to have disposed of pro- 
perty (other than capital property) owned by it that 
was used or held by it in the course of carrying on 
the active business in the year, the amount that is 
the total of all amounts each of which is an 
amount, if any, by which the fair market value of 
such a property exceeds the cost to the affiliate of 
the property at the time that is immediately before 
the end of the year; and 
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i i forel ffiliate. 
Bae Oe an oa) ae ec en ey (b) there shall be deducted from the amount deter- 


(2.9) [Where fresh start rules apply] — In comput- mined under subparagraph (a)(1) or (ii) of the defini- 
ing the earnings from an active business of a foreign affil- tion “earnings” in subsection (1) after adjustment in 
iate of a corporation resident in Canada for the affiliate’s accordance with subsections (2), (2.1) and (2.2) the to- 
taxation year immediately before the particular taxation tal of 


year of the affiliate referred to in paragraph 95(2)(k) of (i) the amount, if any, by which 


the Act, (A) the total of all amounts each of which is a 
(a) there shall be added to the amount determined maximum amount deemed _ because’ of 
under subparagraph (a)(i) or (ii) of the definition paragraphs 95(2)(k) and 138(11.91)(d) of the 
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Act to have been claimed under subparagraphs 
138(3)(a)@), (Gi) and (iv) and paragraphs 
20(1)() and (1. 1) and 20(7)(c) of the Act (each 
of which provisions is referred to in this subpar- 
agraph as a “reserve provision’) in the year 


exceeds 


(B) the total of all amounts each of which is an 
amount actually claimed by the affiliate as a re- 
serve in the year that can reasonably be consid- 
ered to be in respect of amounts in respect of 
which a reserve could have been claimed under 
a reserve provision on the assumption that the 
affiliate could have claimed amounts in respect 
of the reserve provisions in the year, 


(ii) the amount that is the total of all amounts each 
of which is the amount, if any, by which the 
amount determined under clause (a)(ii)(B) in re- 
spect of a particular depreciable asset described in 
clause (a)(i1)(A) exceeds the fair market value of 
the particular depreciable asset at the end of the 
year, and 


(iii) where, at the end of the year, the affiliate was 
deemed. because of paragraphs 95(2)(k) and 
138(11.91)(e) of the Act to have disposed of 
propety (other than capital property) owned by it 
that was used or held by it in the course of carrying 
on the active business in the year, the amount that 
is the total of all amounts each of which is an 
amount, if any, by which the cost to the affiliate of 
such a property at the time that is immediately 
before the end of the year exceeds the fair market 
value of the prone at the end of the year. 


Dace Am ne 


to in hat’ paragra 
used or held in | 
business referred to 
business is referred 
business): sop the : 


foreoede taxation year’ Oot 
ing taxation year referred to 
Act or that is the affiliate’s taxati 
preceding fiscal period referred 

of the Act ended, | as. shee cas 


under Bane a) of ae oe ( 
subsection (1), after adjustment i in a 
subsocions! oO to C. mee 


(A) the amount, ue any, by 
termined under subclause (b)\G(AYAD, in re- / 
spect of the operator for the preceding taxa- — 
tion year exceeds the total determined under — 
subclause (b)G)(A)) in ale oe ae ‘Oper 
tor-for that year, (0 
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taxation year, disposed of eligible ae ee - Aaxation year, of the’ ee et prenatle 
perty, the amount, if any, required b: 7e | asset, 

tion 14(1) of the Act to be included in | 
puting the operator’s income for — 

_ from the foreign business, ; and 


(BE) if the operator was dee ed 


oe 1) if the Ope. ‘was ee bechuae of 
paragraphs 95(2)(k.1) and 138(11.91)(e) of 
ithe Act to have, at the end of the preceding 
| taxation year, disposed of property owned by 
_ it that was used or held by it in the course of 
‘carrying on the foreign business in that year, 
__ the total of all amounts each of which is the 
amount, if any, by which the cost to the opera- 
Aor, immediately before the end of that year, 
yf each property (other than capital property, 
eligible capital property or resource property) 
deemed because of those paragraphs to have 
been disposed of exceeds the fair market 
value o [the roperty.a at. the aoe of hal yeas 


ees 


- the amount, fa any, oF me 
- @) the total of all amou 
subsection 59(1) or para 

| (€.1) of the Act in 
tor’ S income f fos t 


Sonor divible Sat pro- 
t, ae any that would be per- 


t ie ihe: peer s income 
sage canes business if ~ 


al termi - under Sheet 


an amount deemed because of pal ragrap S 
Poe 1) and 1381 oe ee Act t 


: prop au a arti year in bee amount of $1. 000 000. . 


Technical Notes: Subsection 5907(2.9) applies where the 
fresh. les in paragraph 95(2)(k) of the Act apply to a for- 


> i ‘compating: he income from ihe fore y Tofegt Uasiness 
: business for the Preceding § taxation bes Subsection 5907(2. 9) ensures ‘that appropriate ijisundat are 
oo de | made to the surplus accounts of the affiliate. 

| excee Be | in general terms, subsection 5907(2.9) provides that there is to - 
(I) the total of all amounts ee of which | be added to the affiliate’s “earnings” (as defined in subsection 
is an amount actually claimed by the oper- | 5907(1) of the Regulations), for the last taxation year of the 


ator as a reserve in computing its income | affiliate before the tet Start aes the total of the following 


from the foreign business for that year that — amounts: 


~ can reasonably be considered to be in re- | « the amount oy which a the scent reserves claimed eacced the 
"spect of amounts in respect of which a re- maximum reserve allowed under Mcels Cuda of the 
serve could have been claimed under a re-_ Act for that last taxation year; 
serve provision on the assumption that the |, \nore because of paragraphs 95(2)(k) and 138(11.91)(e) of 
operator could, have claimed amounts in| the Act, there is a deemed disposition of depreciable pro- 
respect of the reserve provisions for that perty that was used or held by the affiliate in the course of 
year, — carrying on the foreign business, the amount by which the 
(B) the total of all amounts each of cee is lesser of the fair market value and the cost to the affiliate of 
the amount, if any, by which the amount de- the property exceeds the undepreciated capital cost (or an 


analogous concept under the relevant foreign tax law) of 


‘termined: under subclause (a)()(B)(I) in re- _ the property at the end of that last taxation year; and 


spect of a particular depreciable asset de- 
scribed in subclause (a)(i)(B)(D) exceeds the. ¢ where, because of paragraphs 95(2)(k) and 138(11.91)(e) of 
fair market value, at the end of the preceding the Act, there is a deemed disposition of property (other 
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than capital property) that was used or h 
in the course of carrying on the forei 
amount by which the fair market v 
ceeds the cost of the property 
that last taxation year. 


These additions to ate 5 


bn ee ode it mn ; 
preceding taxation 


preceding feed ae 
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affiliate, which ehin: in cowesponding decreases in the e balance 
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(2.91) Any property of a foreign affiliate of a corpora- 
tion resident in Canada, or of a partnership of which a _ 
foreign affiliate of a corporation resident in Can: 

member, Hat fond the gona of Se powen: i 


etre ee the at pliate’ or the partners ip, | 
may be, is, for the purpose of this secti 
have been disposed of and reacquired 
the a whoo as. sae case sees be, in the 


for they purposes f obs section 5007 of the | 
perty of a foreign affiliate ofa ear 1 on 


resident in Cra is a 1 neiiber, that i 
subdivision i “ Division B of Part I 


nied = the erties or ihe poe 
for the purpose of section 5907 of 


New sabeeetion §907(2. Dis: 
years, of a foreign affiliate of a taxp 
cember 20, 72002, Note that t his ar 


‘Global Section 
95 Election” under subsec. 133(68) of the Penn 2 2004 draft legis. 
lation (see Application and Technical Notes to Proposed Amendment to 
ITA 95(2)(a)), then the amendment is applicable to tax: ears, or all 
foreign affiliates of the taxpayer, that begin after. 1994, : 


History: Subsec. 5907(2.9) added by P.C. 1997-1670, subsec. 8(12), No- 
vember 20, 1997, Canada Gazette, Part I, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 

(ii) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


(3) [Pre-1972 foreign affiliate] — For the purposes of 
this Part, any corporation that was, on January 1, 1972, a 
foreign affiliate of a taxpayer shall be deemed to have be- 
come a foreign affiliate of the taxpayer on that day. 
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(4) [“Government of a country”] — For the purposes 
of this Part, “government of a country” includes the gov- 
ernment of a state, province or other political subdivision 
of that country. 


(5) [Capital gains and losses] — For the purposes of 
this section, each capital gain and each capital loss of a 
foreign affiliate of a taxpayer from the disposition of pro- 
perty shall be computed in accordance with the rules set 
out in subsection 95(2) of the Act and, for the purposes of 
subsection (6), where any such gain or loss is required to 
be computed in Canadian currency, the amount of such 
gain or loss shall be converted from Canadian currency 
into the currency referred to in subsection (6) at the rate 
of exchange prevailing on the date of disposition of the 
property. 

Related Provisions: Reg. 5907(5.1) — Exception. 

History: Subsec. 5907(5) substituted by P.C. 1985-467, subsec. 4(29), 


February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable in 
respect of dispositions made after November 12, 1981. 


(5.1) [Where no gain or loss recognized by other 
country] — Notwithstanding subsection (5) and except 
as provided in subsection (9), where, under the income 
tax law of a country other than Canada that is relevant in 
computing the earnings of a foreign affiliate of a taxpayer 
resident in Canada from an active business carried on by 
it in a country, no gain or loss is recognized in respect of 
a disposition by the affiliate of a capital property used or 
held principally for the purpose of gaining or producing 
income from an active business to a person (in this sub- 
section referred to as the “transferee’’) that is another for- 
eign affiliate of the taxpayer or that is a foreign affiliate 
of another person with whom the taxpayer does not deal 
at arm’s length, for the purposes of this section, 


(a) the affiliate’s proceeds of disposition of the pro- 
perty shall be deemed to be an amount equal to the 
aggregate of the adjusted cost base to the affiliate of 
the property immediately before the disposition and 
any outlays and expenses to the extent they were made 
or incurred by the affiliate for the purpose of making 
the disposition; 

(b) the cost to the transferee of the property acquired 
from the affiliate shall be deemed to be an amount 
equal to the affiliate’s proceeds of disposition, as de- 
termined under paragraph (a); and 


(c) the transferee shall be deemed to have acquired the 
- property on the date that it was acquired by the 
affiliate. 
Proposed Repeal — Reg. 5907(5.1) 


Application: The February Dae 2004 aor regulations (foreign affiliates), 
subsec. 329), will repeal subsec. 5907(5.1), applicable to dispositions to 
which ITA 95(2)(£.3) to (f. 9), as amended by the Pebrilaty al, 2004 draft 
amendments, apply. 


Technical Notes: Subsection 5907. 1) of the Regulations is 
repealed because of the introduction of the rules in paragraphs 
95(2)(c.2) to (c.6) and paragraphs 95(2)(f. 3) to (£.8) of the Act. 
See the commentary for those proposed new paragraphs. 


History: Subsec. 5907(5.1) substituted by P.C. 1985-467, subsec. 4(30), 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to 
1976 et seq. 


Subsec. 5907(5.1) added by P.C. 1980-503, subsec. 5(6), February 8, 
1980, Canada Gazette, Part Il, February 27, 1980, effective in respect of 
1976 et seq. 


(6) [Selection of currency] — All amounts referred to 
in subsections (1) and (2) shall be maintained on a consis- 
tent basis from year to year in the currency of the country 
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in which the foreign affiliate of the corporation resident in 
Canada is itself resident or such currency, other than Ca- 
nadian currency, as is reasonable in the circumstances. 


Information Circulars: 77-9R: Books, records and other requirements 
for taxpayers having foreign affiliates. 


(7) [Stock dividend] — For the purposes of this Part, 
the amount of any stock dividend paid by a foreign affili- 
ate of a corporation resident in Canada on a share of a 
class of its capital stock shall be deemed to be nil. 


(7.1) [Dividend giving rise to credit in other coun- 
try] — Where, at any time in a taxation year of a corpora- 
tion resident in Canada, a foreign affiliate of the corpora- 
tion (in this subsection referred to as the “payor affiliate’’) 
pays a dividend on the shares of any class of its capital 
stock to the corporation (in this subsection referred to as 
the “particular dividend’’) and as a result of the payment 
the corporation is entitled to a tax credit from the govern- 
ment of the country in which the payor affiliate is 
resident, 


(a) if the particular dividend was paid on or after the 
day on which this subsection comes into force, or 


(b) if the particular dividend was paid before the day 
on which this subsection comes into force and in a tax- 
ation year commencing after 1978 and the corporation 
elects in respect of the tax credit in its return of in- 
come for the 1985, 1986, 1987, 1988 or 1989 taxation 
year required to be filed pursuant to subsection 150(1) 
of the Act, 


for the purpose of this Part, the following rules apply: 


(c) the tax credit shall be deemed to be a dividend paid 
at that time by the payor affiliate on the shares of that 
class of its capital stock to the corporation, 


(d) immediately before that time there shall be added 
to the exempt surplus of the payor affiliate an amount 
equal to the proportion of the tax credit that 


(i) the portion of the particular dividend that 
would, were the corporation not entitled to the tax 
credit, be deemed by subsection 5900(1) to have 
been paid out of the payor affiliate’s exempt sur- 
plus in respect of the corporation 


is of 
(i1) the particular dividend, 
(e) immediately before that time, there shall be added 


to the taxable surplus of the payor affiliate an amount 
equal to the proportion of the tax credit that 


(i) the portion of the particular dividend that 
would, were the corporation not entitled to the tax 
credit, be deemed by subsection 5900(1) to have 
been paid out of the payor affiliate’s taxable sur- 
plus in respect of the corporation 


is of 
(11) the particular dividend, and 
(f) the foreign tax applicable to the aggregate of 


(i) the portion of the particular dividend deter- 
mined under subparagraph (e)(i), and 


(11) the portion of any amount deemed to be a divi- 
dend by virtue of paragraph (c) that is deemed by 
subsection 5900(1) to have been paid out of the 
payor affiliate’s taxable surplus in respect of the 
corporation 


shall, notwithstanding paragraph 5900(1)(d), be equal 
to the amount determined under paragraph 5900(1)(d) 


(9) [Where FA 


Income Tax Regulations 


in respect of the amount referred to in subparagraph 

(i), less the. amount determined under paragraph (e). 
History: Subsec. 5907(7.1) added by P.C. 1989-321, subsec. 3(11), 
March 2, 1989, Canada Gazette, Part Il, March 15, 1989, applicable for 
purposes of making computations under Part LIX after March 15, 1989 
and, where the taxpayer so elects in accordance with para. 5907(7.1)(b), 
with respect to computations under Part LIX at any time commencing af- 
ter the time immediately prior to the receipt of the tax credit specified in 
the election. 


(8) [Deemed new taxation year on merger] — For 
the purposes of computing the various amounts referred 
to in this section, the first taxation year of a foreign affili- 
ate formed as a result of a merger in the manner described 
in subsection 5905(3) shall be deemed to have com- 
menced at the time of the merger, and a taxation year of a 
predecessor corporation (within the meaning assigned by 
subsection 5905(3)) that would otherwise have ended af- 
ter the merger shall be deemed to have ended immedi- 
ately before the merger. 


(9) [Where FA dissolved] — Where a foreign affiliate 
of a taxpayer resident in Canada has been dissolved and 
paragraph 95(2)(e.1) of the Act does not apply, for the 
purpose of computing the various amounts referred to in 
this section, the following rules apply: 


(a) where, at a particular time in the course of the dis- 
solution, all or substantially all of the property owned 
by the affiliate immediately before that time was dis- 
tributed to the shareholders of the affiliate, the taxa- 
tion year of the affiliate that otherwise would have in- 
cluded the particular time shall be deemed to have | 
ended immediately before the particular time; 


(b) except as provided in paragraph 88(3)(a). and sub- 
paragraph 95(2)(e)(i) of the Act, 


(i) each property of the affiliate that was distributed 
to the shareholders in the course of the dissolution 
shall be deemed to have been disposed of immedi- 
ately before the end of the affiliate’s taxation year 
deemed to have ended by paragraph (a) for pro- 
ceeds of disposition equal to the fair market. value 
thereof immediately before the particular time, and 


(ii) each property of the affiliate that was otherwise 
disposed of in the course of the dissolution shall be 
deemed to have been disposed of by the affiliate 
for proceeds of disposition equal to the fair market 
value thereof at the time of disposition; and 


(c) except as provided in subparagraph 95(2)(e)(Q) of 
the Act, each property of the dissolved affiliate that 
was disposed of or distributed in the course of the dis- 
solution to another foreign affiliate of the taxpayer res- 
ident in Canada shall be deemed to have been acquired 
by that other foreign affiliate at a cost equal to the pro- 
ceeds of disposition of that property to the dissolved 
affiliate, as determined in paragraph (b). 


_ Propose d Amendment — 5907(9), (9.1 


uidated and dissol ved] — Ita 
foreign affiliate of the taxpayer resident in Canada has - 
been ace and aes Sopris than as a result — 


and Deon 95(2)(6) ‘and e.1) of the ‘Act - : 
(a) where at a particular time in the course of the tal 
uidation and dissolution, the fair market value of the — 

property that has been disposed of by the affiliate in 
the course of the liquidation and dissolution equals — 
or is more than 90% of the fair market value of the — 
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(b) the amount, in respect of eh Pe ofthe dies 


idend or distribution made by the affiliate to the per- _ 


son to whom the property was transferred is deemed 
‘to be equal to the affiliate’ S| proceeds of goa 
of the property. _ 


Technical Notes: Proposed new subsection 5907(9.1) pro- 
vides rules similar to those contained in proposed amended 
subsection 5907(9) of the Regulations that apply on transfers of — 
property by a foreign affiliate of a taxpayer resident in Canada 
as a payment of a dividend or as.a detipahian: of property toa 
shareholder of the foreign affiliate. 


Application: The February 27, 2004 draft ecifslantOne foreign affili- 
ates), subsec. 3(30), will amend subsec. 5907(9) to read as above and 
add (9.1), applicable to dissolutions that begin after December 20, 2002 
and payments of dividends and distributions of property made after De- - 
cember 20, 2002. ~ 


History: Subsec. 5907(9) substituted by P.C. 1985-467, subsec. 4(31), 
February 14, 1985, Canada Gazette, Part II, March 6, 1985, ‘applicable to 
1976 et seq. 
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Subsec. 5907(9) substituted by P.C. 1980-503, subsec. 5(7), February 8, 
1980, Canada Gazette, Part II, February 27, 1980, effective in respect of 
1976 et seq. 


(10) [Tax sparing] — Where 


(a) the net earnings or net loss for a taxation year of a 
foreign affiliate of a corporation resident in Canada 
from an active business carried on in a country other 
than Canada would otherwise be included in the affili- 
ate’s taxable earnings or taxable loss, as the case may 
be, for the year, 


(b) the rate of the income or profits tax to which any 
earnings of that active business of the affiliate are sub- 
jected by the government of that country is, by virtue 
of a special exemption from or reduction of tax (other 
than an export incentive) that is provided under a law 
of such country to promote investments or projects in 
pursuance of a program of economic development, 
less than the rate of such tax that would, but for such 
exemption or reduction, be paid by the affiliate, and 


(c) the affiliate qualified for such exemption from or 
reduction of tax in respect of an investment made by it 
in that country before January 1, 1976 or in respect of 
an investment made by it or a project undertaken by it 
in that country pursuant to an agreement in writing en- 
tered into before January 1, 1976, 


for the purposes of this Part, such net earnings or net loss 
shall be included in the affiliate’s exempt earnings or ex- 
empt loss, as the case may be, for the year and not in the 
affiliate’s taxable earnings or taxable loss, as the case 
may be, for the year. 


(11) [“Designated treaty country”] — For the pur- 
poses of this Part, a country is a “designated treaty coun- 
try” for a taxation year of a foreign affiliate of a corpora- 
tion where Canada and that country have entered into a 
comprehensive agreement or convention for the elimina- 
tion of double taxation on income that has entered into 
force and has effect for that taxation year of the affiliate 
but, any territory, possession, department, dependency or 
area of that country to which that agreement or conven- 
tion does not apply is not included in that designated 
treaty country. 


Related Provisions: Reg. 5907(11.1) — Effective date of treaty. 


(11.1) [Effective date of treaty for Reg. 
5907(11)] — For the purpose of subsection (11), where a 
comprehensive agreement or convention between Canada 
and another country for the elimination of double taxation 
on income has entered into force, that convention or 
agreement is deemed to have entered into force and have 
effect in respect of a taxation year of a foreign affiliate of 
a corporation any day of which is in the period that begins 
on the day on which the agreement or convention was 
signed and that ends on the last day of the last taxation 
year of the affiliate for which the agreement or conven- 
tion 1s effective. 


(11.2) [Whether FA resident in treaty country] — 
For the purposes of this Part, a foreign affiliate of a cor- 
poration is, at any time, deemed not to be resident in a 
country with which Canada has entered into a comprehen- 
sive agreement or convention for the elimination of 
double taxation on income unless 


(a) the affiliate is, at that time, a resident of that coun- 
try for the purpose of the agreement or convention; 


(b) the affiliate would, at that time, be a resident of 
that country for the purpose of the agreement or con- 
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vention if the affiliate were treated, for the purpose of 
income taxation in that country, as a body corporate; 


(c) where the agreement or convention entered into 
force before 1995, the affiliate would, at that time, be 
a resident of that country for the purpose of the agree- 
ment or convention but for a provision in the agree- 
ment or convention that has not been amended after 
1994 and that provides that the agreement or conven- 
tion does not apply to the affiliate; or 


(d) the affiliate would, at that time, be a resident of 

that country, as provided by paragraph (a), (b) or (c) if 

the agreement or convention had entered into force. 
History: Subsec. 5907(11) amended, subsecs. (11.1) and (11.2) added, by 
P.C. 1997-1670, subsec. 8(13), November 20, 1997, Canada Gazette, Part 
II, December 10, 1997, applicable to taxation years of a foreign affiliate of 
a corporation that begin after 1995, except that, where the corporation no- 
tifies the Minister of National Revenue in its return of income for its first 
taxation year that begins after 1994 or for a taxation year in which a divi- 
dend was paid by the foreign affiliate of its election to have subsections 
5907(11) (as amended), (11.1) and (11.2) apply to a taxation year of the 
foreign affiliate of the corporation that begins before 1996, 


(a) the amendment applies to that taxation year and each subsequent 
taxation year of the foreign affiliate of the corporation; and 


(b) any reference in s. 5907 to “country listed in subsection (11)” shall 
be read as “designated treaty country” and any reference to “country 
not listed in subsection (11)” shall be read as “country that is not a 
designated treaty country” for that taxation year and those subsequent 
taxation years of the foreign affiliate of the corporation. 


Subsec. 5907(11) substituted by P.C. 1989-321, subsec. 3(12), March 2, 
1989, Canada Gazette, Part Il, March 15, 1989, applicable to 1982 et seq., 
except as otherwise noted in the above list. Those exceptions comprise 
additions and deletions made by subsecs. 3(13) to (18) of the said P.C. 
1989-321. 


Subsec. 5907(11) amended by P.C. 1980-503, subsecs. 5(8)—(10), Febru- 
ary 8, 1980, Canada Gazette, Part II, February 27, 1980, effective as to 
paras. (a.1) and (d.1), in respect of 1978 et seq., and as to paras. (v) and 
(w), in respect of 1980 ef seq. 


Subsec. 5907(11) amended by P.C. 1978-589, March 2, 1978, Canada Ga- 
zette, Part IJ, March 22, 1978, applicable, as to paras. (a), (b.1), (b.2), 
(c.1), (e.1), (f.1), Ch), (s.1), (aa.1), (aa.2), (aa.3) and (ee.1), to 1976 et seq., 
and as to paras. (u) and (kk), to taxation years commencing on or after 
January 1, 1978. 


1.T. Technical News: No. 16 (U.S. S-Corps and LLCs). 


(12) [ACB of partnership interest] — For the pur- 
poses of paragraph 95(2)() of the Act, the adjusted cost 
base to a foreign affiliate of a taxpayer of an interest in a 
partnership at any time is prescribed to be the cost thereof 
otherwise determined at that time except that 


(a) there shall be added to that cost such of the follow- 
ing amounts as are applicable, namely, 


(i) any amount included in the earnings of the affil- 
late for a taxation year ending after 1971 and 
before that time that may reasonably be considered 
to relate to profits of the partnership, 


(ii) the affiliate’s incomes as described by the 
description of “A” in the definition “foreign ac- 
crual property income” in subsection 95(1) of the 
Act for a taxation year ending after 1971 and 
before that time that can reasonably be considered 
to relate to profits of the partnership, 


(111) any amount included in computing the exempt 
earnings or taxable earnings, as the case may be, of 
the affiliate for a taxation year ending after 1971 
and before that time that may reasonably be con- 
sidered to relate to a capital gain of the partnership, 


(iv) where the affiliate has, at any time before that 
time and in a taxation year ending after 1971, made 
a contribution of capital to the partnership other- 
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wise than by way of a loan, such part of the amount 
of the contribution as cannot reasonably be re- 
garded as a gift made to or for the benefit of any 
other member of the partnership who was related to 
the affiliate, and 


(v) such portion of any income or profits tax re- 
funded before that time by the government of a 
country to the partnership as may reasonably be re- 
garded as tax refunded in respect of an amount de- 
scribed in any of subparagraphs (b)(i) to (iii), and 


(b) there shall be deducted from that cost such of the 
following amounts as are applicable, namely, 


(i) any amount included in the loss of the affiliate 
for a taxation year ending after 1971 that may rea- 
sonably be considered to relate to a loss of the 
partnership, 


(ii) the affiliate’s losses as described by the 
description of D in the definition “foreign accrual 
property income” in subsection 95(1) of the Act for 
a taxation year ending after 1971 and before that 
time that can reasonably be considered to relate to 
the losses of the partnership, 


(iii) any amount included in computing the exempt 
loss or taxable loss, as the case may be, of the affil- 
iate for a taxation year ending after 1971 and 
before that time that may reasonably be considered 
to relate to a capital loss of the partnership, 


(iv) any amount received by the affiliate before that 
time and in a taxation year ending after 1971 as, on © 
account or in lieu of payment of, or in satisfaction 
of, a distribution of his share of the partnership 
profits or partnership capital, and 


(v) such portion of any income or profits tax paid 
before that time to the government of a country by 
the partnership as may reasonably be regarded as 
tax paid in respect of an amount described in any 
of subparagraphs (a)(i) to (iii), 


and, for greater certainty, where any interest of a foreign 
affiliate in a partnership was reacquired by the affiliate 
after having been previously disposed of, no adjustment 
that was required to be made under this subsection before 
such reacquisition shall be made under this subsection to 
the cost to the affiliate of the interest as reacquired pro- 
perty of the affiliate. 


History: Subparas. 5907(12)(a)(ii), (b)(ii) amended by P.C. 1997-1670, 
subsecs. 8(14), (16), November 20, 1997, Canada Gazette, Part II, De- 
cember 10, 1997, applicable to taxation years of a foreign affiliate of a 
taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxa- 
tion year of the foreign affiliate in 1994 and after February 22, 1994, 
unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


The opening words of subpara. (b) amended by P.C. 1997-1670, subsec. 
8(15), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable after November 12, 1981. 


Subsec. 5907(12) added by P.C. 1985-467, subsec. 4(32), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, effective commencing No- 
vember 13, 1981. 
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(13) [Immigration of FA to Canada] — For the pur- 
pose of subparagraph 128.1(1)(d)(ii) of the Act, the 
amount prescribed to be included in the foreign accrual 
property income of a foreign affiliate of a taxpayer for a 
taxation year is the amount, if any, by which 


(a) the taxable surplus of the affiliate in respect of the 
taxpayer at the end of the year other than the affiliate’s 
net earnings for the year in respect of the affiliate’s 
foreign accrual property income 


Proposed Amendment - 
a) the taxable surplus of t : 
the taxpayer at the end of the y . 


affiliate’s net earnings for the 
affiliate’ 8 ee vibe | 


the. ee mil nati t 
which refers 


ded before immi 
FAP]. _ 


crease in he d tehable peel of 2 
To ensure the ee me 


depute had ee an my 1 
eee eee oer ee. 


continuation. 


exceeds the total of 
(b) the amount determined by the formula 


(A -B) x (C-1) 
where 


A is the total of the underlying foreign tax of the af- 
filiate in respect of the taxpayer at the end of the 
year and the amount, to the extent that it is not oth- 
erwise included in that underlying foreign tax, that 
would have been added to that underlying foreign 
tax if each disposition deemed by paragraph 
128.1(1)(b) of the Act had been an actual 
disposition, 

Bis the part of the value of A that can reasonably be 
considered to relate to the affiliate’s net earnings 
for the year in respect of the affiliate’s foreign ac- 
crual property income, and 


Reg. 
S. 5907 


C is the relevant tax factor, as defined in subsection 
95(1) of the Act, and 


(c) the amount, if any, by which 


(i) the total of all amounts required by paragraph 
92(1)(a) of the Act to be added at any time in a 
preceding taxation year in computing the adjusted 
cost base to the taxpayer of the shares of the affili- 
ate owned by the taxpayer at the end of the year 


exceeds 


(ii) the total of all amounts required by paragraph 
92(1)(b) of the Act to be deducted at any time in a 
preceding taxation year in computing the adjusted 
cost base to the taxpayer of the shares of the affili- 
ate owned by the taxpayer at the end of the year. 


Related Provisions: Reg. 5907(14) — Interpretation. 


History: Subsec. 5907(13) amended by P.C. 1997-1670, subsec. 8(17), 
November 20, 1997, Canada Gazette, Part II, December 10, 1997, appli- 
cable after 1992, except that where a corporation elects in accordance with 
paragraph 111(4)(a) of Statutes of Canada, 1994, chapter 21, the amend- 
ment applies to the corporation from the corporation’s time of continua- 
tion (within the meaning assigned by that paragraph). 


Subsec. 5907(13) added by P.C. 1985-467, subsec. 4(32), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, effective commencing No- 
vember 13, 1981. 

Interpretation Bulletins: IT-451R: Deemed disposition and acquisition 
on ceasing to be or become a registrant in Canada. 


Ito be til if, ‘Had 
actual disposi- 
e ‘been taxable i in 1 any coun- 


| ae any oe tax. New 
i oe a case, Subsection 


in renee: of eke ee occur on or before. 


Definitions [Reg. 5907]: “active business” — ITA 95(1), Reg. 5907(1); 
; “adjusted earnings amount” — 
Reg. 5907(2.1)(a); “allowable capital loss’—ITA 38(b), 248(1); 
“amount” — ITA 248(1), Reg. 5907(7); “applicable taxation year’ — 
Reg. 5907(2.83); “arm’s length” — ITA 251(1); “available exempt surplus 
amount” — Reg. 5907(2.83); “borrowed money”, “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “capital dividend 
account” —ITA 89(1); “capital gain” —ITA 39(1), 248(1); “capital 
loss’ —ITA 39(1)(b), 248(1); “capital property’ —ITA 54, 248(1); 
“class of shares” — ITA 248(6); “ 
tion Act 35(1); “cost amount” —ITA 248(1); “designated treaty coun- 
try” — Reg. 5907(11); “disposed” — ITA 248(1)“disposition”; ‘‘disposi- 
tion”, “dividend” —ITA 248(1); “earnings” — Reg. 5907(1); “eligible 
i ; “equity percentage” —ITA 95(4), 
Reg. 5905(15); “exempt deficit’ — Reg. 5902(1)-(3), (7), 5905(7)(b), 
5907(1); “exempt earnings’, “exempt loss” — Reg. 5907(1), (10); “ex- 
empt loss” — Reg. 5907(1), (10); “exempt surplus” — Reg. 5902(1)-(3), 
(7), 5905(7)(d), 5907(1); “fiscal period” —ITA 249.1; “foreign accrual 
property income” —ITA 95(1), (2), 248(1); “foreign affiliate’ — ITA 
95(1), 248(1), Reg. 5907(3); “foreign merger” — ITA 87(8.1); “foreign 
resource property’ —ITA 66(15), 248(1); “foreign tax applicable” — 
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Reg. 5900(1)(d); “government of a country” — Reg. 5907(4); “group for- 
eign affiliate’ — Reg. 5907(2.83); “insurer’’, “lending asset”, “life insur- 
ance business”, “life insurance corporation” — ITA 248(1); “loss” — Reg. 
5907(1); “Minister? —ITA 248(1); “net earnings”, “net loss” — Reg. 
5907(1); “non-resident” — ITA 248(1); “opening exempt deficit” — Reg. 
5905(5)(e); “opening exempt surplus” — Reg. 5905(5)(d); “opening taxa- 
ble deficit” —Reg. 5905(5)(g); “opening taxable surplus” — Reg. 
5905(5)(f); “opening underlying foreign tax” — Reg. 5905(5)(h); “‘partic- 
ular dividend” — Reg. 5907(7.1); “payor affiliate’ — Reg. 5907(7.1); 
“person”, “prescribed”, “property” — ITA 248(1); “province” — Jnterpre- 
tation Act 35(1); “qualifying interest” — Reg. 5907(1.02); “qualifying 
member” — ITA 95(2)(o)-(r), 248(1); “related” —ITA 251(2)-(6), 
5907(15); “relevant tax factor” —ITA 95(1); “resident” — ITA 250, Reg. 
5907(11.2); “resident in Canada” — ITA 250; “share”, “shareholder” — 
ITA 248(1); iP SHisd adjustment factor’, “specified foreign.affiliate” — 
Reg. 5907(2.83); “specified member”, “stock dividend” —ITA 248(1); 
“subsequent corporation” — Reg. 5907(2.3), (2.4); “surplus entitlement 
percentage” — Reg. 5905(13); “taxable capital gain”—ITA 38(a), 
248(1); “taxable deficit’ — Reg. 5902(1)-(3), (7), 5905(7)(c), 5907(1); 
“taxable dividend” —ITA 89(1), 248(1); “taxable earnings”, “taxable 
loss” — Reg. 5907(1), (10); “taxable. surplus” — Reg. 5902(1)-(3), (7), 
5905(7)(e), 5907(1);. “taxation year’ —ITA 249; “taxpayer” — ITA 
248(1); “territory” — Interpretation Act 35(1); “trust’?—ITA_ 104(1), 
248(1), (3); “underlying foreign tax” — Reg. 5902(1)-(3), (7), 5907(1); 

“underlying foreign tax applicable”, “whole dividend’ — Reg. 5907(1); 

“writing” — Interpretation Act 35(1). 


5908. (1), (2) [Repealed] 


History: S. 5908 repealed by P.C. 1997-1670, s..9, November 20, 1997, 
Canada Gazette, Part I, December 10, 1997, applicable December 10, 
1997. 


S. 5908 added by P.C. 1985-467, s.'5, February 14, 1985, Canada Gazette, 
Part IJ, March 6, 1985. 


5909. Prescribed circumstances — For the purposes 
of subparagraph 94(1)(b)G) of the Act, property shall be 
considered to have been acquired in prescribed circum- 
stances where it is acquired by virtue of the repayment of 
a loan. 


History: S. 5909 added by P.C.. 1989-321, s. 4, March 2, 1989, Canada 
Gazette, Part II, March 15, 1989, applicable after October 29, 1985. 


Definitions [Reg. 5909]: “prescribed”, “property” — ITA 248(1), 


“production tax amount” and ‘ taxing) | and gas have the: | 
meanings assigned by subsection 126(7) of the Act. _ 


| Sic. Should be (1) — ed. 


om es “The. Teonne®. 2002, draft re gniniions | hppa 


Yours sincere y, 


Brian Ermewein, Director, ‘Tax Legislation Diyision, Tax 
> Policy Branch | 
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Definitions [Reg. 5910]: “amount” —ITA 248(1), Reg. 5907(7); 
“business” — ITA 248(1); “corporation” —ITA 248(1), Interpretation 
Act 35(1); “earnings” —- Reg. 5907(1); “foreign affiliate’ — ITA 951), 
248(1), Reg. 5907(3); “foreign oil and gas business”, _ production tax 
amount” —ITA 126(7), Reg. 5910(2); “taxation year” oy 249; 
“taxing country — ITA 12677), Reg. 59102), isis 


Rropabed: Addition — 591 1-5919 


5911. (1) The amount bidsatibel for the purpose or par- 
agraph 92(1.3)(a) of the Act, in respect of a relevant — 
share referred to in that paragraph, in respect of a ne 
fied section 93 election Sie) to the relevant sl 

the lesser of _ 


(a) the amount, a any, by. whi he 


value of the relevant share, at the election time, ex- 


~ ceeds the adjusted cost base, at the time of the ae 
sition, of the relevant share to th hold er, and 


; (b) the amount determined ey the as: formula la 


where 


A is the atount. dat would, if. the tr ; evant tae 2 
was. the disposed share and the relevant affiliate 


was the disposed affiliate in respect of the Speci. 
fied section 93 election, be determined u de par- 
__ agraph 5902(1)(f) to be the attributed net surplus 
-’ in respect of the relevant share in respec! 
. specified section oF election . 


B is: the amount ‘that. would be. determined under 


_ subparagraph S907(1)(e)(vi). to be the consoli- 


“dated net surplus i in Sas of the relevant affili- - 
ate, uu 


oo ihe diovan ae ee was he ds - 


posed affiliate. ca. tO in ‘subsection 
59020), a —rtr—~—r—r—™s—SSC 


(ii) the relevant share was ake dea Gee 
_ referred to in subsection 5902(1) that was dis- _ 


_ posed of, immediately following the disposi- 


tion of the disposed shares to which me 9 
_ fied section 93 election applied, and — 


(iii) before that determination, in respect of 


the relevant foreign affiliate and each foreign © 


affiliate of the particular corporation resident 
in Canada in which the relevant foreign affili- 


ate had an equity percentage, the adjustments — 


that are required by section 5905 to be made, 
in respect of the whole dividend referred to in 
paragraph 5902(1)(g) in respect of the speci- 
_ fied section 93 election were made, and — 


C is the amount that would be determined under 
subparagraph 5902(1)(e)(vi) to be the consoli- 
dated net surplus in respect of the relevant affili- 
ate in respect of the specified section 93 election, 
if the relevant foreign affiliate was the disposed 
foreign affiliate referred to in subsection 5902(1) 
and the relevant share was the disposed share re- 
ferred to in subsection 5902(1). 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
5911(3) — If amount in formula is nil. 


(2) The amount prescribed for the purpose of paragraph 
92(1.3)(b) of the Act, in respect of a relevant share re- 
ferred to in that paragraph, in respect of a relevant spec- 


Reg. 
S. 5911(2) 


ified section 93 election related to the relevant share, is 
the lesser of 


(a) the amount, if any, by which the adjusted cost 
_ base, at the time of the disposition, of the relevant 

share to the holder exceeds the fair market value of 
_ the relevant share, at the election time, and — 


/ (b) the amount determined by the following formula 


: AIX (C- -B) 
where - 


A is. the amount that would be deterred to be the 
attributed net surplus in respect of the relevant 
share under paragraph 5902(1)(f) in eS of the 
. ee section 93 election, if 


| iG the relevant share was the disposed share, 
and the relevant foreign affiliate was the dis- 
posed foreign affiliate, in respect of the speci- 
_ fied section 93 election, and 
(ii) the consolidated net surplus in respect of 
_ the relevant foreign affiliate was the amount, 
if any, determined, in respect of the relevant 
foreign affiliate, under the description of C, 


BG the amount, aa any, by which the total that 
would be determined under clause 
: +5902(1)(e)(vi)(B) exceeds the total that would be 
_ determined under clause 5902(1)(e)(vi)(A), in re- 
: Spor of the relevant foreign affiliate, if 


_@ the relevant foreign affiliate was the dis- 
posed affiliate teferred to in ph ection 
5902(1), | / ae 


_ (ii) the relevant share was ae oo share 
- referred to in subsection 5902(1) that was dis- 
- posed of immediately following the disposi- 
_ tion of the disposed shares to which the speci- 
_ fied section 93 election applied, and 


iii) before that determination, in respect of 
the relevant foreign affiliate and each foreign 
affiliate of the particular corporation resident 
 s Canada in which the relevant foreign affili- 

ate had an equity percentage, the adjustments 
___ that are required by section 5905 to be made, 
in respect the whole dividend referred to in 
. paragraph 5902(1)(g) in respect of the speci- 
__ fied section 93 election, were made, and 


co ‘is. ‘the amount, ‘if any, by which the total that 
would be determined under clause 
_ 5902(1)(e)(vi)(B) exceeds the total that would be 
_ determined under clause 5902(1)(e)(vi)(A), in re- 
spect of the relevant affiliate in respect of the 
specified section 93 election, if the relevant for- 
_eign affiliate was the disposed foreign affiliate re- 
ferred to in subsection 5902(1) and the relevant 
share was the disposed share referred to in sub- 
section 5902(1). 


Technical Notes: Proposed new subsections 5911(1) and (2) 
set out the rules for determining the additions to and the deduc- 
tions from the adjusted cost base of a share of a foreign affiliate 
of a corporation resident in Canada required under paragraphs 
92(1.3)(a) and (b) of the Act when there has been a specified 
section 93 election in respect of a relevant share. Refer to the 
commentary for proposed new subsections 92(1.1) to (1.4) of 
the Act for the definitions “election time’, “relevant share’, 
“relevant foreign affiliate” and “specified section 93 election”, 
the adjusted cost base adjustment requirements and the pur- 
poses for which the adjustments to ashe cost base of shares are 
to be made. 
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Reg. 
S. 5911(2) Income Tax Regulations 


Proposed new subsections 5911(1) and @) apply Sees ees 
ber 20, 2002. 

New subsection 5911(1) determines the required saaitiok to the 
adjusted cost base of a relevant share in respect | of a specified 
section 93 election. © 


The amount prescribed, for the purpose sof i 92(1. 3)(@) © 


of the Act, in respect of the relevant share referred to in that 


paragraph, in respect of a specified section 93 election a 


to the relevant share, is the lesser of 


* the amount, if any, by which the fair market value exceeds - 


the adjusted cost base to the holder, at the soon time, o 


the relevant share, and — 
* the amount determined by the iia _ 


AIC x c Naess - 
wer 


solidated net ‘Nieplne i in fetbect oft 
under proposed new subparagraph SI 
relevant foreign affiliate wey the - 008 


eae share” to week the speci 1€ 
tion ae and, before that determin: 


is the amount ha would be determ 
solidated net oe in oe oft 


dispned share Pes { Oi in , subee 


Proposed subsection 591 1(2) determi 
to the aes cost base. of a relev 


25 the r requ 


of the Act, in ‘respect of he ian 
paragraph, in respect of a specified secti 
to the relevant share, is the lesser oe 


* the amount, if any, by which the ‘adj usted 
holder exceeds the fair market value, at the e e 
the relevant share, and 


* the amount determined by the formula 


NOK A : 


‘where 


A is the amount t that would be determined to be th attrib- _ 
uted net surplus in respect of the relevant share, in re- 
spect of the specified section 93 election, under pro- 
posed new paragraph 5902(1)(f) if the relevant share - 


was the disposed share referred to in subsection — 


5902(1), the relevant affiliate was the disposed affiliate 


referred to in subsection 5902(1). and the consolidated 


net surplus was the amount determined for C, 


B_ is the amount, if any, by which the amount that would ' 
be determined under clause 5902(1)(e)(vi)(B) in respect © 


of the relevant affiliate exceeds the amount that would 
be determined under clause 5902(1)(e)(vi)(A) in respect 
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of the relevant affiliate if the relevant foreign affiliate’ 
was the disposed affiliate referred to in subsection — 
_ 5902(1), the relevant share was the disposed share re- 
ferred to in subsection 5902(1) that was disposed of im- 
mediately after the disposition of the disposed share to 
which the specified section 93 election applied and, 

_ before the determination, the surplus accounts of the 
relevant foreign affiliate and each foreign affiliate in 
_which the relevant foreign affiliate had an equity per- 
: poniage were Aoi in accordance with section ge 


eee dador pisces SOO) WINE) in respect C 
he relevant aaa in cee ee the ee sec- 


7 owns ns 100% ¢ of ie ee ae of F FAd 8 i a3, oO 
| 1a / ‘es — ee eg He a 


7 2 pois: to be treated a as s dividends on the 30 dis as 
_ shares of FA2). _ 
4. At the time of th ie dae FAD hiss an Denes ‘sii bias of 
$200, a taxable surplus of $0, am exempt oe of 30 : 
_and an underlying foreign tax of $0. 
___§. At the time of the sale, FA3 has an one yo 
$100, a taxable surplus of $75, an exempt deft a a : 
and an underlying foreign tax Ff $10, - 
6. At the time of the sale, FA4 has an exempt Sirol op 
$0, a taxable surplus of $0, an exempt defi cit of spots : 
and an underlying foreign tax of $0. 
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7. At the time of the sale, FAS has an exempt surplus of 
$0, a taxable surplus of $325, an exempt deficit a $0 
and an underlying foreign tax of $200. _ 


8. All the corporations have £00 issued shares er one : 
class of shares. 


Application of Sections 5902, 5905 and soll 


For the application of subsection 5902(1) — see the eXx- 
ample in the commentary for that subsection. _ 


For the application of subsection 5905(8) - 
ample in the commentary for that subsecti: 


3 For the application of subsections eG ond 8) a _ 
see the calculation below. — 


Application of Section 5911 of he Regulations 
Subsection 5911 provides for adjustmer 


see the ex- 


10 the cost 


_ base to the holder of the share of the relevant foreign — 


affiliate in respect of the adjustments to the surplus bal- — 
_ ances under section 5905 of the Regulations in respect — 
_ of a specified section 93 election re lat to Lae oe 
ee . 


justed cost base or a share oF FAS, i 1 xd 
determined a. the Cee 


- where — 


5902(1) in respect oft the espe section 93 election 


($325/100 = $3.25), 


Bis the amount that would be detennined to Be the ban 


_ solidated net surplus (after the application, in respect — 
of the specified section 93 election, of subsection — 
5905(8) to FAS) under 5902( lin respect of FAS if the 
share of FAS and FAS were the disposed share and the 
disposed foreign affiliate referred to in subsection 
5902(1) in respect of a disposition, immediately after 
the disposition to which the specifi ed section 93 elec- 
tion applies, of the FAS share in respect of which an 
_ election was made by Canco under eee 93 i ) 
($260), and Se 


C is the amount that would be eiciiined to be consol 

dated net surplus of FAS, in respect of the specified sec- 
tion 93 election, under 5902( 1) in respect of FAS if the 
share of FAS and FAS were the disposed share and the 
disposed foreign affiliate fs alee to in eee 
5902(1) ($325). . 


Calculation — FA4 


Under Sabeection S9I1(3), the reed addition to ) the ad: 
justed cost base of a share of FA4, for example, is $2. 60. 
This amount is determined as the amount that would, if the 
share of FA4 was the disposed share and FA4 was the dis- 
posed affiliate, be determined under paragraph 5902(1)(f) — 
to be the attributed net surplus in respect of the FA4 share 
($260/100 shares) if the consolidated net surplus of the 
FA4 were the amount determined in respect of FA4 for B in 
the formula in subsection 5911(1) ($260). 


The amount determined for B in the formula in subsection 
5911(1) is the amount that would be determined to be the 
consolidated net surplus (after the application, in respect of 
the specified section 93 election, of subsection 5905(8) to 


Reg. 
S. 5912(1) 


FA4) under subsection 5902(1) in respect of FA4 if the 
share of FA4 and FA4 were the disposed share and the dis- 
posed foreign affiliate referred to in subsection 5902(1) in 
_respect of a disposition, immediately after the disposition to 
_which the specified section 93 election applies, of the FA4 
_ share in respect of which an election was made by Canco 
under subsection 93(1) ($260). 


Related Provisions: ITA 257  Neacdy: amounts in ae Ree. 
59113) —If amount in formula is nil. 


(3) Tf the amount determined i in on of the fornube in 
paragraphs (1)(b) and (2)(b) in respect of the relevant 
share referred to in paragraph 92(1. 3)(a) of the Act is 
nil, the amount determined for B in the formula in para- 
graph (1)(b) in respect of the relevant affiliate is greater 
than nil and the amount determined for C in the formula 
in paragraph (2)(b) in respect of the relevant affiliate is 
greater than nil, the amount prescribed for the purpose 
of paragraph 92(1. 3)(a) of the Act, in respect of the rele- 
vant share referred to in that paragraph, in respect of a 
specified | section 93. election. related to the relevant 


share, is the lesser of 


© the amount, a any, = which the fair ae 

value of the relevant share, at the election time, ex- 

ceeds the adjusted cost base, at the time of the dispo- 
_ sition, of the relevant share to the holder, and 


_ & the amount that would, if the relevant share was 
_ the disposed share and the relevant affiliate was the 
_ disposed affiliate in respect of the specified section 
_ 93 election, be determined under paragraph 
- §902(1)(f) to be the attributed net surplus in respect 
of the relevant share if the consolidated net surplus 
of the relevant foreign affiliate were the amount de- 
termined for B in the formula i in paragraph (1)(b).. 


Definitions [Reg. 5911]: “adjusted cost base” —ITA 54, 248(1); 


“amount” — ITA 248(1), Reg. (5907(7); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “disposition” — ITA 248(1); ‘equity percent- 
age” —ITA 95(4), Reg. 5905(15); “foreign affiliate’ —ITA 95(1), 
248(1), Reg. 5907(3); “net surplus” — Reg. 5902(1)-(3), (7), 5907(1): 

“prescribed” — ITA 248(1); “related” —ITA 251(2)-(6); “resident in 


Canada” — TTA 250; “share” — ITA : 248(1); whole dividend” — oe 


oa 


5912. @: The 2 amount Core tee for the purpose of par- 
agraph 95(2)(c. 3) of the Act, to be the adjusted sus- 
pended gain in respect of the specified share, of the rele- 
vant foreign affiliate referred to in that paragraph, at the 
earlier of the first times (referred to in this section as the 
“recognition time”), after the original disposition time, 
that is described by that paragraph, is the amount deter- 
mined by the formula | 


AX BIC 
where 
™ is the amount of the unadjusted suspended gain in 


respect of a specified share of the relevant foreign 
affiliate at the original disposition time, 


B. is the surplus entitlement percentage of the corpora- 
tion resident in Canada in respect of the relevant for- 
eign affiliate immediately before the original dispo- 
sition time determined on the assumption that the 
taxation year of the relevant foreign affiliate that 
would otherwise have included that time had ended 
immediately before that time, and 


C is the surplus entitlement percentage of the corpora- 
tion resident in Canada in respect of the relevant for- 
eign affiliate immediately before the recognition 
time determined on the assumption that the taxation 
year of the relevant foreign affiliate that would oth- 
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erwise have included that time had ended immedi- 
ately before that time. 


(2) The amount prescribed, for the purpose of E pataeraph 
95(2)\(c.3) of the Act, to be the adjusted allocable tax in 
respect of the adjusted suspended gain in subsection (1) 


in respect of the specified share, of the relevant foreign - 
affiliate referred to in that paragraph, at the Tecognition- 


time, is s the amount determined by the formula 


A x B/C 
where 


A is any income or profits tax ae to the oe el / 
of a country by the relevant foreign affiliate that can 
reasonably be regarded as tax in respect of the unad- — 
justed suspended a in Soamces o the oes 


share, 


B is the surplus entitlement ab ieeiiee of the ep a 


tion resident in Canada in respect of the relevant 
eign affiliate immediately before the original disp 


sition time determined on the assumption that the 
taxation year of the relevant foreign affiliate that — 
would otherwise have included — time had ended 


immediately before that time, and 


C is the surplus entitlement Herisibare of ihe corpo a _ 
tion ceca in n Canada i in sede of the relevant for- _ 


time deeained on ihe assnapaon dat the tax 1 Gon / 
year of the relevant foreign affiliate that would Oth: 
erwise have included that time ae bose immedi - _ 


ately before that time. 


Technical Notes: Proposed new aibeettos 5912 detehnities : 
the amount to be included as the adjusted suspended gain and — 
the adjusted allocable tax in respect of the specified share, of 


the relevant foreign affiliate (referred to in new paragraph 
I5(2)(c. 3) of the Act), at the — of the: first times he : 


95(2)(c.3) of the Act. 


Proposed new subsection 5912 applies after December 
2002. 


New subsection 5912(1) He the ules for ie calculation 
of the adjusted suspended gain in respect of the specified share, 
of the relevant foreign affiliate (referred to in new paragraph _ 
95(2)(c.3) of the Act), at the recognition time, Thi Bem - 


determined by the formula 


AX BIC 


where — 


A is the amount of the unadjusted suspended gain in respect . 
of a specified share of the relevant Oey affiliate at the 


original disposition time, 


Bis the surplus entitlement percentage of the corporation. res-_ 
ident in Canada in respect of the relevant foreign affiliate 
immediately before the original disposition time deter-— 


mined assuming that the taxation year of the relevant for-_ 


eign affiliate that otherwise would have included that time : 


had ended immediately before that time, and 


Cig the surplus entitlement percentage of the samperitiod Tes-_ 
ident in Canada in respect of the relevant foreign affiliate — 


immediately before the recognition time determined assum- 
ing that the taxation year of the relevant foreign affiliate 
that otherwise would have included that time had ended i im- 
mediately before that time. 


New subsection 5912(2) provides for the calculation of the ad- | 


justed allocable tax in respect of the adjusted suspended gain, 
in respect of the specified share, of the relevant foreign affiliate 
(referred to in new paragraph 95(2)(c. 3)) at the recognition 
time. This amount is determined by the formula 


7 : 


Income Tax Regulations 


Ae BIC. 
whee A 2. 
a is any income or siotite tax. pes) to the government af a 
country by the relevant foreign affiliate that can reasonably 


be regarded | as tax in respect of the paee hyn Lanois 
- gain in Tespect of the specified share, : 


B. is the surplus entitlement percentage of the porporatton res- 
ag in Canady in FeanS: of ane poevan , Forelgt affiliate 


onined on nike assumption that he taxation year. of the rele- 
as yas affiliate that ae See Be ie 


De year or the els ces affiliate a we 
erwise have included that time had ended 
ee before that time. 


section. (l), in respect. ‘OF the s apslitied Digben 
relevant foreign affiliate referred to in that para L 
the recognition time, is the amount determined y) the 
formula _ . — : 


a. x BIC 
whee 


A is any income or pres tax pad to the. governed! : 
of a country by the relevant foreign affiliate that can 
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reasonably be regarded as tax in respect of the unad-— 
justed suspended income or gain in gaa se — 


specified property, 4 


Bis the surplus entitlement percentagd es the orpora- a 
tion ey in Canada in respect of the relevant for- | 
the original di 


sition time determined on the assumpt 
taxation year of the relevant foreign af 
_ would otherwise have included t i 
immediately before that time, an 


C is the surplus entitlement percentag 
tion resident in Canada in respect o 
eign affiliate immediately before 
time determined on the assumption 

yea of the relevant foreign affiliate 
-erwise have included that time ha 
oe ae that t time. : 


bee es the first ee ‘aineh earlier time i Z 
“recognition time’), after the original di 
to in new paragraph 95(2)(f.5) of the 
new pee 95(2)(F- : a the — 


: git the panes aa percentage of th ee 


_ident in Canada in respect of the relevant foreign’ affiliate 
immediately before the original: disposition time deter- 
e relevant for- _ 
eign affiliate that otherwise would have included that time. 


mined assuming that the taxation year of 1 


had ended immediately before that time, and 


C is the surplus entitlement percentage of the céiporetion res- : 


ident in Canada in respect of the relevant foreign affiliate 


immediately before the recognition time determined assum- 
ing that the taxation year of the relevant foreign affiliate 
that otherwise would have included that time had ences im- 


mediately before that time. 


New subsection 5913(2) provides for the ehleuiation a the a 


justed allocable tax in respect of the adjusted suspended in- 


come or gain, in respect of the specified property, of the rele- 
vant foreign affiliate (referred to in new paragraph 95(2)(f.5)) 
at the recognition time. This amount is determined by the 


formula —e 

Ax BIC 

where : 

A is any income or profits tax paid to the government of a 
country by the relevant foreign affiliate that can reasonably 


be regarded as tax in respect of the unadjusted suspended 
income or gain in respect of the specified property, 


Bis the surplus entitlement percentage of the corporation res- 
ident in Canada in respect of the relevant foreign affiliate 
immediately before the original disposition time deter- 
mined on the assumption that the taxation year of the rele- 
vant foreign affiliate that otherwise would have included 
that time had ended immediately before that time, and 


Reg. 
S. 5914(2) 


Cis the surplus entitlement percentage of the corporation res- 
_ ident in Canada in respect of the relevant foreign affiliate 
immediately before the recognition time determined on the 
assumption that the taxation year of the relevant foreign af- 
__ filiate that otherwise would have included that time had en- 
ded immediately before that time. 


Definitions [Reg. 5913]: “amount” iA 248(1), Reg. 5907(7); | 


“corporation” —ITA 248(1), Interpretation Act 35(1); “disposition” — 
ITA 248(1); “foreign affiliate’ —ITA 95(1), 248(1), Reg. 5907(3); 
“government of a country” — Reg. 5907(4); “prescribed”, : property” — 
ITA 248(1); “Tecognition time” — Reg. 5913), “resident in Can- 
ada” —ITA 250, “surplus — Percentaee ote Bia cell 


ss year” — ITA ds 


5914, a The amount E prdsoribB, for the purpose of par- 


agraph 95(2)(h.2) of the Act, to be the adjusted sus- 
pended 


loss or capital loss in respect of the specified 
property of ‘the relevant deg aes feferred to in 


to in this eenod as ihe “recognition ame?) after the 
eke ae time, fhe | is described: > that para- 


- the “unadjusted aod tone or 


tion feaident in anita in reaped of he eievant for- 
| eign affiliate immediately before the original dispo- 
ition time determined on the assumption that the 
axation year of the relevant foreign affiliate that 
ps otherwise have inehided se time nad oes 


time determined on the aseumption that the taxation 
_ year of the relevant foreign affiliate that would oth- 
| ery ave included that time had ended immedi- 
~ ately before that time. 


Q ) The amount prescribed, for the purpose of Sarhorapt 
95(2)(h. 2) of the Act, to be the adjusted allocable tax 
refund in respect of the adjusted suspended loss or capi- 
tal loss in subséction (1) in respect of the specified pro- 
perty, of the relevant foreign affiliate referred to in that 
paragraph, at the recognition time, is the amount deter- 
mined by the formula 


Ax B/C 
where — : 
A is any income or profits tax refunded by the govern- 
_ ment of a country to the relevant foreign affiliate that 
can reasonably be regarded as tax refunded in re- 
spect of the unadjusted suspended loss or capital loss 
in respect of the specified property, — 

B. is the surplus entitlement percentage of the corpora- 
tion resident in Canada in respect of the relevant for- 
eign affiliate immediately before the original dispo- 
sition time determined on the assumption that the 
taxation year of the relevant foreign affiliate that 
would otherwise have included that time had ended 

immediately before that time, and 


C is the surplus entitlement percentage of the corpora- 
tion resident in Canada in respect of the relevant for- 
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eign affiliate immediately before the recognition 
time determined on the assumption that the taxation 
year of the relevant foreign affiliate that would oth- 
erwise have included that time had ended immedi- 
ately before that time. 
Technical Notes: New section 5914 determines the amount 
to be included as the adjusted suspended loss or capital loss in 


respect of the specified property, of the relevant foreign affili- 


ate (referred to in new paragraph 95(2)(h.3) of the Act), at the 


earlier of the first times (which earlier time is referred to as the © 
“recognition time’’), after the original disposition time (referred - 


to in new paragraph 95(2)(h.3) of the Act), that is described by 
new paragraph 95(2)(h.3) of the Act. 


Proposed new subsection 5914 applies ater pene ie, 
2002. 


New subsection 5014(1) provides for the clues of the a 
justed suspended loss or capital loss in respect of the specified | 
property, of the relevant foreign affiliate (referred to in new 
paragraph 95(2)(h.2)), at the een time. This amount is 


determined by the formula 


AX B/C 
where 


A is the amount of the unadjusted suspended loss ¢ or ¢ 
loss in respect of a specified property of the relevan ; 
eign affiliate at the original disposition time, 


B isthe surplus entitlement percentage of the coporica res- 


ident in Canada in respect of the relevant foreign affiliate 


immediately before the original - disposition time deter- 
‘mined assuming that the taxation year of the relevant for- _ 


eign affiliate that otherwise would have included that time 
had ended immediately before that time, and _ 


Cis the surplus entitlement percentage of the corporation res- 
ident in Canada in respect of the relevant foreign affiliate 


immediately before the recognition time determined on the 


assumption that the taxation year of the relevant foreign 
filiate that otherwise would have included that time had 
ded immediately before that time. 


New subsection 5914(2) provides for the calculation of ee a 
justed allocable tax refund in respect of the adjusted suspended 


loss or capital loss, in respect of the specified property, of the 


relevant foreign affiliate (referred to in new paragraph 


95(2)(h.2)) at the recognition time. T his amount is hi 


by the formula ee 


AXBIC 
where 


A. is any income or profits tax refunded by the government of 
a country to the relevant foreign affiliate that can reasona- _ 
bly be regarded as tax refunded in respect of the unadjusted — 
suspended loss or capital loss in respect of the pee 


property, 


Bis the surplus entitlement percentage of the corporation res- 
ident in Canada in respect of the relevant foreign affiliate 
immediately before the original disposition time deter- 
mined on the assumption that the taxation year of the rele- 
vant foreign affiliate that otherwise would have included 
that time had ended immediately before that time, and 


C is the surplus entitlement percentage of the corporation res- 
ident in Canada in respect of the relevant foreign affiliate 
immediately before the recognition time determined on the 
assumption that the taxation year of the relevant foreign af- 
filiate that otherwise would have included that time had en- 
ded immediately before that time. 


Definitions [Reg. 5914]: “amount” —ITA 248(1), Reg. 5907(7): 
“capital loss” — ITA 39(1)(b), 248(1); “corporation” — ITA 248(1), Zn- 
terpretation Act 35(1); “disposition” —ITA 248(1); “foreign affili- 
ate” — ITA 95(1), 248(1), Reg. 5907(3); “government of a country” — 
Reg. 5907(4); “loss” — Reg. 5907(1); “prescribed”, “property” — ITA 
248(1); “recognition time” — Reg. 5914(1); “resident in Canada” — 


Income Tax Regulations 


ITA 290; ‘surplus entitlement percentage” — Reg. 5905(13); “taxation 
year’ —ITA 249. 


5915. An election under paragraph 95(2\(c. 2) of the Act 
in respect of the disposition of a specified share is to be 
made by filing the prescribed form with the Minister, on 
or before — 


(a) if a foreign affiliate of the particular corporation 

resident i in Canada was the vendor that disposed of 
the specified share, the particular corporation’s fil- 
ing-due date for its taxation year that includes the 
last day of the foreign affiliate’ s taxation year in 
which the disposition was made; and 


(b). if a foreign affiliate of the particular corporation 
| panade is a er of a core that 


the parti ular coroliton” S fine dae” a is its 

taxation year that includes the last day of the taxa- 
_ tion year of the foreign affiliate that includes the last — 
_ day of the ede oa s Le ee in which the 
disposition. wasmade. = 


ction 5915 sets out diet require- 7 

“an ; ation resident in Canada under 
eropsed ene 95(2)(c.2 of the Act. _ / 
aaa new subsection 5915 applies after December 20, 


Generly. the new section requires the Siecuon to . made by 
ed oe with as —_— of a Noe 


te of the ‘corporation iden in Canada 
was the vendor that disposed of the specified share, the fil- 
ing-due date of the corporation resident in Canada for its 
taxation year that includes the last day of the foreign affili- 
ate’s taxation year in which the disposition was made; and 


- 


ila foreign affiliate of th corporation resident in Chenda | iS 
_a member of a partnership that was the vendor that dis- 
posed of the Specified share, the filing-due date of the cor- 
poration resident in Canada for its taxation year that in- 
cludes the last day of the taxation year of the foreign 
_ affiliate that includes the last day of the partnership’s fiscal 
period in which ue ee was made ee the 


Definitions Reg. 591 5]: Nopiporeton TPA 2a 1), ee 
Act 35(1); “disposition”, “filing-due date” —ITA 248(1), “fiscal pe- 
riod’ -—ITA 249.1; “oreigh affiliate’—ITA 95(1), 248(1), Reg. 
5907(3); “Minister” —ITA 248(1); “prescribed” — ITA 248(1); “resi- 
dent in Canada”—JITA 250; “share” —ITA 248(1); “specified 
share” — ITA 1 POG, Dad; “taxation year’ —ITA 249. 


5916. An plecton under clause. 95(2)(d)(iii)(A)., / 
(e)(v)(B), (€.3)(iv)(B), (.4)(v)(B) or (e.5)(v)(B) of the 
Act in respect of the disposition of one or more shares 
of the capital stock of a foreign affiliate of a corporation 
resident in Canada is to be made by filing the — 
form with the Minister, on or before . ee 


(a) ifa foreign affiliate of the corporation resident i in 
Canada made the disposition, the filing-due date of 
the corporation resident in Canada for its taxation 
year that includes the last day of the foreign affili- 
ate’s taxation year in which the disposition was 
made; and 


(b) ifa foreign affiliate of the corporation resident in 
Canada is a member of a partnership that made the 
disposition, the filing-due date of the corporation 
resident in Canada for its taxation year that includes 
the last day of the taxation year of the foreign affili- 
ate that includes the last day of the partnership’s fis- 
cal period in which the disposition was made. 
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Technical Notes: Proposed section 5916 sets out the require- 
ments for an election by a corporation resident in Canada under 
subsection 88(3) or clause 95(2)(d)(iii)(A), (e)(v)(B), 
(e.3)(iv)(B), (e.4)(v)(B) or (e.5)(v)(B) of the Act. . 
Proposed new subsection 5916 ARDC after December 20, 
2002. 


Generally, the section requires the election to be ade by filing 
the prescribed form with the Minister of National, eauve on 
or before 


¢ if a foreign affiliate of the Somoration resident in Canada 
made the disposition, the filing-due date of the corporation 
resident in Canada for its taxation year that includes the last 
day of the foreign affiliate’s taxation year in which the dis- 
position was made; and : 


° if a foreign affiliate of the dotporation resident in € Canada is 

a member of a partnership and that partnership made the 

disposition, the filing-due date of the corporation resident 

in Canada for its taxation year that includes the last day of 

the taxation year of the foreign affiliate that includes the 

last day of the partnership’s fiscal period in which the dis- 
position was made by the partnership. 

Definitions [Reg. 5916]: “corporation” Ira 248(1), iieriretition 


Act 35(1); “disposition”, “filing-due date” —ITA 248(1); “fiscal pe- 
riod’ —ITA 249.1; “foreign affiliate’—ITA 95(1), 248(1), Reg. 


5907(3); “Minister” — ITA 248(1); “prescribed” - ITA 24311), ‘rest 


dent in Canada” — ITA 250; “share” — UA oe) “taxation year” — 
ITA 249. 


5917. An election under ae pesl 95(2)¢E. a6 of iti Act 
is to be made by filing the egies seu with the 
Minister, on or before 


(a) ifa foreign affiliate of the. palicular eoebtatibn 
resident in Canada was the vendor that disposed of 
the specified property, the particular corporation’s 
filing-due date for its taxation year that includes the 
last day of the foreign affiliate’s taxation year in 
which the disposition was made; and © _ 


(b) if a foreign affiliate of the particular corporation 
‘resident in Canada is a member of a partnership that 
was the vendor that disposed of the specified pro- 

_perty, the particular corporation’s filing-due date for 
its taxation year that includes the last day of the for- 
eign affiliate’s taxation year that includes the last 
day of the partnership’s fiscal PrHOG, in which the 
disposition was made. 


Technical Notes: Proposed section. 5917 sets out the. require- 
ments for an election by a corporation resident in Canada under 
paragraph 95(2)(f.4) of the Act. 


Proposed subsection 5917 applies after December 20, 2002. 


Generally, the section requires the election to be made by filing 
the prescribed form with the Minister of National Revenue on 
or before 


¢ if a foreign affiliate of the eerporution resident in Canada 
was the vendor that disposed of the specified property, the 
filing-due date of the corporation resident in Canada for its 
taxation year that includes the last day of the foreign affili- 
ate’s taxation year in which the disposition was made; and 


if a foreign affiliate of the corporation resident in Canada is 
a member of a partnership that was the vendor that dis- 
posed of the specified property, the filing-due date of the 
corporation resident in Canada for its taxation year that in- 
cludes the last day of the taxation year of the foreign affili- 
ate that includes the last day of the partnership’s fiscal pe- 
riod in which the disposition was made by the partnership. 


Definitions [Reg. 5917]: “corporation” — ITA 248(1), Interpretation 
Act 35(1); “disposition”, “filing-due date” —ITA 248(1); “fiscal pe- 
riod” —ITA 249.1; “foreign affiliate’ —ITA 95(1), 248(1), Reg. 
5907(3); “Minister” —ITA 248(1); “prescribed”, “property” — ITA 
248(1); “resident in Canada” — ITA 250; “taxation year” — ITA 249. 


Reg. 
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5918. An election under subparagraph 95(2)(k.3)(iii) of 
the Act in respect of the dispositions of all properties 
deemed, by subparagraph 95(2)(k.3)(ii) of the Act and 
paragraph 138(11.91)(e) of the Act, to have been dis- 


posed of by the operator referred to in subparagraph ~ 


95(2)(k.3)(ii1) of the Act in the operator’s specified tax- 
ation year referred to in that subparagraph, is to be made 
by filing the prescribed form with the Minister on or 
before 


(a) if a foreign affiliate of the taxpayer was the oper- 
ator, the taxpayer’s filing-due date for its taxation 
year that includes the last day of the foreign affili- 
ate’s taxation year that is the specified taxation year; 
and i 


(b) if a partnership — of which a foreign affiliate of 
the taxpayer was, or was deemed by paragraph 
95(2)(k.7) of the Act to be, a member — was the op- 
erator, the taxpayer’s filing-due date for its taxation 
year that includes the last day of the foreign affili- 
~-ate’s taxation year that includes the last day of the 
partnership’s fiscal period that is the specified taxa- 
tion year. 


Technical Notes: Proposed section 5918 sets out the require- 
ments for an election by a corporation resident in Canada under 
new subparagraph 95(2)(k.3)(ii1) of the Act. For further detail, 
see the commentary to paragraph 95(2)(k.3) of the Act. 


Proposed new subsection 5918 applies after December 20, 
2002. 


Generally, the section requires the election to be made by filing - 


the prescribed form with the Minister of National Revenue on 
or before 
* if a foreign affiliate of the taxpayer was the operator, the 
taxpayer s filing-due date for its taxation year that includes 
the last day of the foreign affiliate’s taxation hee that is the 
specified taxation year; and 


°ifa partnership — of which a foreign Raa of the tax- 
payer was, or was deemed by new paragraph 95(2)(k.7) of 
_the Act to be, a member — was the operator, the taxpayer’s 
filing-due date for its taxation year that includes the last 
_ day of the taxation year of the foreign affiliate that includes 
the last day of the partnership's s fiscal period that is the 
specified taxation year. 


Definitions [Reg. 5918]: “disposition”, “filing-due date” — ITA 
248(1); “fiscal period” —-ITA 249.1; “foreign affiliate’ — ITA 251), 
248(1), Reg. 5907(3); “Minister” — ITA 248(1); “prescribed”, “pro- 
perty’ —ITA 248(1); “resident in Canada”—-ITA 250; “taxation 
year’ —ITA 249; “taxpayer” — ITA 248(1). 


5919. An election under paragraph 88(3)(a) of the Act 
in respect of the disposition of one or more shares of the 
capital stock of the foreign affiliate of a corporation res- 
ident in Canada by another foreign affiliate of the cor- 
poration resident in Canada is to be made by filing the 
prescribed form with the Minister on or before the fil- 
ing-due date of the corporation resident in Canada for 
its taxation year that includes the last day of the other 
foreign affiliate’s taxation year in which the other for- 
eign affiliate made the disposition. 


Technical Notes: New section 5919 sets out the require- 
ments for an election, under paragraph 88(3)(a) of the Act, by a 
corporation resident in Canada in respect of the disposition of 
shares in the capital of one of the foreign affiliates of the cor- 
poration resident in Canada by another of the foreign affiliates 
of the corporation resident in Canada. The proposed section 
states that an election under paragraph 88(3)(a) of the Act shall 
be made by filing the prescribed form with the Minister of Na- 
tional Revenue, on or before the filingdue date of the taxation 
year of the corporation resident in Canada that includes the last 
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day of the other foreign affiliate’s taxation year in which the 
other foreign affiliate made the disposition. 


Application: The February 27, 2004 draft regulations (foreign affili- | 
ates), s. 4, will add ss. 5911-5919, applicable after December 20, 2002. 

Definitions [Reg. 5919]: “corporation” — ITA 248(1), Interpretation 

Act 35(1); “disposition”, “filing-due date” — ITA 248(1); “foreign affil- 

iate’” —ITA 95(1), 248(1), Reg. 5907(3); “Minister”, “prescribed” — 

ITA 248(1); “resident in Canada” —ITA 250; “share” — ITA 248(1); 

“taxpayer” — ITA 248(1). : 


PART LX — PRESCRIBED 
ACTIVITIES 


History: Part LX (s. 6000) replaced by P.C. 1995-1723, s. 1, October 17, 
1995, Canada Gazette, Part Il, November 1, 1995, applicable to 1994 et 
seq. 

Part LX (s. 6000) added by P.C. 1978-1003, s. 5, April 6, 1978, Canada 
Gazette, Part Il, April 26, 1978. 


6000. For the purpose of clause 122.3(1)(b)(i)(C) of the 
Act, a prescribed activity is an activity performed under 
contract with the United Nations. 

Definitions [Reg. 6000]: “prescribed” —- ITA 248(1). 

Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


PART LX! — RELATED 
SEGREGATED FUND TRUSTS 


History: Part LXI (s. 6100) added by P.C. 1978-2671, August 23, 1978, 
Canada Gazette, Part Il, September 13, 1978. 


6100. An election under subsection 138.1(4) of the Act by 
the trustee of a related segregated fund trust shall be made 
by filing with the Minister the prescribed form within 90 
days from the end of the taxation year of the trust in re- 
spect of any capital property deemed to have been dis- 
posed of in that taxation year by virtue of the election. 
Definitions [Reg. 6100]: “capital property’ —ITA 54, 248(1); “dis- 
posed” —ITA 248(1)“disposition”’; “Minister”, “prescribed” — ITA 
248(1); “related” —ITA 251(2)-(6); “taxation year’—ITA 249; 
“trust” —ITA 104(1), 248(1), (3). 

Forms: T3018: Election for deemed disposition and reacquisition of capi- 
tal property of a life insurance segregated fund under subsection 138.1(4). 


PART LXIIl — PRESCRIBED 
SECURITIES, SHARES AND DEBT 
OBLIGATIONS 


History: Heading of Part LXII amended by P.C. 2001-954, s. 5, May 31, 
2001, Canada Gazette, Part I, June 20, 2001, applicable after February 
18, 1997. 


Heading of Part LXII amended by P.C. 1980-423, s. 1, February 8, 1980, 
Canada Gazette, Part Il, February 27, 1980, effective December 6, 1979. 


Part LXII (s. 6200) added by P.C. 1978-3729, December 14, 1978, Can- 
ada Gazette, Part I, December 27, 1978, applicable in respect of disposi- 
tions of property in the 1977 and subsequent taxation years. 


6200. Prescribed securities [for election re 
Canadian securities] — For the purposes of subsec- 
tion 39(6) of the Act, a prescribed security is, with respect 
to the taxpayer referred to in subsection 39(4) of the Act, 


(a) a share of the capital stock of a corporation, other 
than a public corporation, the value of which is, at the 
time it is disposed of by that taxpayer, a value that is 
or may reasonably be considered to be wholly or pri- 
marily attributable to 


(1) real property, an interest therein or an option in 
respect thereof, 


Income Tax Regulations 


(ii) Canadian resource property or a property that 
would have been a Canadian resource property if it 
had been acquired after 1971, 

(iii) foreign resource property or a property that 
would have been a foreign resource property if it 
had been acquired after 1971, or 


(iv) any combination of properties described in 
subparagraphs (i) to (iil) 
owned by 
(v) the corporation, 
(vi) a person other than the corporation, or 
(vii) a partnership; 
(b) a bond, debenture, bill, note, mortgage or similar 
obligation, issued by a corporation, other than a public 
corporation, if at any time before that taxpayer dis- 


poses of the security he does not deal at arm’s length 
with the corporation; 


(c) a security that is 
(i) a share, or 


(11) a bond, debenture, bill, note, mortgage or simi- 
lar obligation 


that was acquired by the taxpayer from a person with 
whom the taxpayer does not deal at arm’s length 
(other than from a person subject to subsection 39(4) 
of the Act for the person’s taxation year that includes 
the time of the acquisition); 


(c.1) a security described in subparagraph (c)(i) or (11) 
that was acquired by the taxpayer from a person (other 
than from a person subject to subsection 39(4) of the 
Act for the person’s taxation year that includes the 
time of the acquisition) in circumstances to which sub- 
section 85(1) or (2) of the Act applied; 


(d) a share acquired by that taxpayer under circum- 
stances referred to in section 66.3 of the Act; or 


(e) a security described in subparagraph (c)(i) or (ii) 
that was acquired by the taxpayer 


(i) as proceeds of disposition for a security of the 
taxpayer to which paragraph (a), (b), (c) or (d) ap- 
plied in respect of the taxpayer, or 


(ii) as a result of one or more transactions that can 
reasonably be considered to have been an exchange 
or substitution of a security of the taxpayer to 
which paragraph (a), (b), (c) or (d) applied in re- 
spect of the taxpayer. 

History: Paras. 6200(c) and (e) amended and (c.1) added by P.C. 1998- 


1449, s. 1, August 26, 1998, Canada Gazette, Part II, September 16, 1998, 
applicable to 1993 et seq. 

Para. 6200(b), subpara. 6200(c)(ii), subpara. 6200(e)(11), amended by P.C. 
1994-1817, paras. 62(g) to (i), November 1, 1994, Canada Gazette, Part 
II, November 30, 1994. 

That portion of s. 6200 preceding para. (b) substituted by P.C. 1981-2517, 
September 16, 1981, Canada Gazette, Part II, October 14, 1981. 
Definitions [Reg. 6200]: “arm’s length” — ITA 251(1); “Canadian re- 
source property” — ITA 66(15), 248(1); “corporation” — ITA 248(1), In- 
terpretation Act 35(1); “disposed”, “disposes” —ITA 248(1)“disposi- 
tion”; “foreign resource property’ —ITA 66(15), 248(1); “person”, 
“prescribed”, “property’ —ITA 248(1); “public corporation” — ITA 
89(1), 248(1); “share” — ITA 248(1); “substitution” — ITA 248(5); “tax- 
payer’ — ITA 248(1). 

Interpretation Bulletins: IT-479R: Transactions in securities. 


6201. Prescribed shares —(1) [Term preferred 
share] — For the purposes of paragraph (f) of the defini- 
tion “term preferred share” in subsection 248(1) of the 
Act, a share last acquired before June 29, 1982 and of a 
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class of the capital stock of a corporation that is listed on 
a stock exchange referred to in section 3200 is a pre- 
scribed share unless more than 10 per cent of the issued 
and outstanding shares of that class are owned by 


(a) the owner of that share; or 


(b) the owner of that share and persons related to him. 


(2) [Term preferred share] — For the purposes of par- 
agraph (f) of the definition “term preferred share” in sub- 
section 248(1) of the Act,.a share acquired after June 28, 
1982 and of a class of the capital stock of a corporation 
that is listed on a stock exchange referred to in section 
3200 is a prescribed share at any particular time with re- 
spect to another corporation that receives a dividend at 
the particular time in respect of the share unless 


(a) where the other corporation is a restricted financial 
institution, 


(i) the share is not a taxable preferred share, 


(41) dividends (other than dividends received on 
shares prescribed under subsection (5)) are re- 
ceived at the particular time by the other corpora- 
tion or by the other corporation and restricted fi- 
nancial institutions with which the other 
corporation does not deal at arm’s length, in re- 
spect of more than 5 per cent of the issued and out- 
standing shares of that class, and 


(i11) a dividend is received at the particular time by 
the other corporation or a restricted financial insti- 


tution with which the other corporation does not — 


deal at arm’s length, in respect of a share (other 
than a share prescribed under subsection (5)) of 
that class acquired after December 15, 1987 and 
before the particular time; 


(b) where the other corporation is a restricted financial 
institution, the share 


(1) is not a taxable preferred share, 


(11) was acquired after December 15, 1987 and 
before the particular time, and 


(iii) was, by reason of subparagraph (h)(i), (11), (i11) 
or (v) of the definition “term preferred share” in 
subsection 248(1) of the Act, deemed to have been 
issued after December 15, 1987 and before the par- 
ticular time; or 


(c) in any case, dividends (other than dividends re- 
ceived on shares prescribed under subsection (5)) are 
received at the particular time by the other corporation 
or by the other corporation and persons with whom the 
other corporation does not deal at arm’s length in re- 
spect of more than 10 per cent of the issued and out- 
standing shares of that class. 


(3) [Term preferred share] — For the purposes of par- 
agraph 112(2.2)(g) of the Act.and paragraph (f) of the 


definition “term preferred share” in subsection 248(1), of 


the Act, a share of any of the following series of preferred 
shares of the capital stock of Massey-Ferguson Limited 
issued after July 15, 1981 and before March 23, 1982 is a 
prescribed share: 


(a) $25 Cumulative Redeemable Retractable Conyerti- 
ble Preferred Shares, Series C; 


(b) $25 Cumulative Redeemable Retractable Preferred 
Shares, Series D; or 


(c) $25 Cumulative Redeemable Retractable Converti- 
ble Preferred Shares, Series E. 


Reg. 
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(4) [Taxable RFI share] — For the purposes of the def- 
inition. “taxable RFI share” in subsection 248(1) of the 
Act, a share of a class of the capital stock of a corporation 
that is listed on a stock exchange referred to in section 
3200 is a prescribed share at any particular time with re- 
spect to another corporation that is a restricted financial 
institution that receives a dividend at the particular time 
in respect of the share unless dividends (other than divi- 
dends received on shares prescribed under subsection 
(5.1)) are received at that time by the other corporation, or 
by the other corporation and restricted financial institu- 
tions with which the other corporation does not deal at 
arm’s length, in respect of more than 


(a) 10 per cent of the shares of that class that were 
issued and outstanding at the last time, before the par- 
ticular time, at which the other corporation or a re- 
stricted financial institution with which the other cor- 
poration does not deal at arm’s length acquired a share 
of that class, where no dividend is received at the par- 
ticular time by any such corporation in respect of a 
share (other than a share prescribed under subsection 
(5.1)) of that class acquired after December 15, 1987 
and before the particular time; or 


(b) 5 per cent of the shares of that class that were is- 
sued and outstanding at the last time, before the partic- 
ular time, at which the other corporation or a restricted 
financial institution with which the other corporation 
does not deal at arm’s length acquired a share of that 
class, where a dividend is received at the particular 
time by any such corporation in respect of a share 
(other than a share prescribed under subsection (5.1)) 
of that class acquired after December 15, 1987 and 
before the particular time. 


(5) [Term preferred share] — For the purposes of par- 
agraph (f) of the definition “term preferred share” in sub- 
section 248(1) of the Act, a share of a class of the capital 
stock of a corporation that is listed on a stock exchange 
referred to in section 3200 is a prescribed share at any 
particular time with respect to another corporation that is 
registered. or licensed under the laws of a province to 
trade in securities and that holds the share as inventory of 
the business ordinarily carried on by it unless 


. ore Amendment — Reg. 6201(5) 
. opening words — 


(5) orn: preferred share] - For the purpose - 
paragraph (f) of the definition “term preferred share” 
subsection 248(1) of the Act, a share of a class of ‘e 
capital stock of a corporation that is listed on a stock 
exchange referred to in section 3200 is a prescribed 
share at any particular time with respect to another cor- 
poration that is registered or licensed under the laws of a 
province to trade in securities and that holds the share 
for the purpose of sale in the course of the business or- 
dinarily carried on by it unless 

Application: The June 1, 1995 draft regulations (securities held by fi- 
nancial institutions), subsec. 6(1),: will amend the opening words of sub- 
sec. 6201(5) to read as above, applicable to dividends japan in taxa- 
tion years that begin after October 1994) 

Technical Notes: Subsections 6201(5) and (5.1) prescribe 
certain shares held by securities dealers as shares that are ex- 
cluded from being “term preferred shares” and “taxable RFI 
shares”. One of the requirements for the exclusion to apply to a 
share is that it be held as inventory of the business ordinarily 
carried on by the securities dealer. This requirement is replaced 
by a requirement that the share be held for the purpose of sale 
in the course of the business ordinarily carried on by the securi- 
ties dealer. This amendment is made as a consequence of the 
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introduction of subsection 142.6(3) of the Act, which provides 
that certain property held by a financial institution is consid- 
ered not to be inventory. The new requirement is intended to be 
the same, in substance, as the former requirement. 


The amendments to subsections 6201(5) and (5.1) apply to div- 
idends received in taxation years that begin after October 1994. 


(a) it may reasonably be considered that the share was 
acquired as part of a series of transactions or events 
one of the main purposes of which was to avoid or 
limit the application of subsection 112(2.1) of the Act; 
or 


(b) the share was not acquired by the other corporation 
in the course of an underwriting of shares of that class 
to be distributed to the public and 


(i) dividends are received at the particular time by 
the other corporation or by the other corporation 
and corporations controlled by the other corpora- 
tion in respect of more than 10 per cent of the is- 
sued and outstanding shares of that class, 


(ii) the other corporation is a restricted financial in- 
stitution and 


(A) the share is not a taxable preferred share, 


(B) dividends are received at the particular time 
by the other corporation or by the other corpo- 
ration and corporations controlled by the other 
corporation in respect of more than 5 per cent 
of the issued and outstanding shares of that 
class, and 

(C) a dividend is received at the particular time 
by the other corporation or a corporation con- 
trolled by the other corporation in respect of a 
share of that class acquired after December 15, 
1987 and before the particular time, or 


(iii) the other corporation is a restricted financial 
institution and the share 


(A) is not a taxable preferred share, 


(B) was acquired after December 15, 1987 and 
before the particular time, and 


(C) was, by reason of subparagraph (h)(1i), (11), 
(iii) or (v) of the definition “term preferred 
share” in subsection 248(1) of the Act, deemed 
to have been issued after December 15, 1987 
and before the particular time. 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


(5.1) [Taxable RFI share — prescribed share] — 
For the purposes of the definition “taxable RFI share” in 
subsection 248(1) of the Act, a share of a class of the cap- 
ital stock of a corporation that is listed on a stock ex- 
change referred to in section 3200 is a prescribed share at 
any particular time with respect to another corporation 
that is registered or licensed under the laws of a province 
to trade in securities and that holds the share as inventory 
of the business ordinarily carried on by it unless 


Proposed Amendment — Reg. 6201(5.1) 
opening words 


(5.1) For the purpose of the definition “taxable RFI 
share” in subsection 248(1) of the Act, a share of a class 
of the capital stock of a corporation that is listed on a 
stock exchange referred to in section 3200 is a pre- 
scribed share at any particular time with respect to an- 
other corporation that is registered or licensed under the 
laws of a province to trade in securities and that holds 


Income Tax Regulations 


the share for the purpose of sale in the course of me 
business ordinarily carried on by it unless 

Application: The June 1, 1995 draft regulations (securities held by finan- 
cial institutions), subsec. 6(2), will amend the opening words of subsec. 
6201(5.1) to read as above, applicable to dividends received in taxation 
years that begin after October 1994. 


Technical Notes: See under Reg. 6201(5) opening words. 


(a) it may reasonably be considered that the share was 
acquired as part of a series of transactions or events 
one of the main purposes of which was to avoid or 
limit the application of section 187.3 of the Act; or 


(b) the share was not acquired by the other corporation 
in the course of an underwriting of shares of that class 
to be distributed to the public and 


(i) dividends are received at the particular time by 
the other corporation, or by the other corporation 
and corporations controlled by the other corpora- 
tion, in respect of more than 10 per cent of the 
shares of that class issued and outstanding at the 
last time before the particular time at which any 
such corporation acquired a share of that class, 


(ii) the other corporation is a restricted financial in- 
stitution and 


(A) dividends are received at the particular time 
by the other corporation, or by the other corpo- 
ration and corporations controlled by the other 
corporation, in respect of more than 5 per cent 
of the shares of that class issued and outstand- 
ing at the last time before the particular time at 
which any such corporation acquired a share of 
that class, and 


(B) a dividend is received at the particular time 
by the other corporation, or a corporation con- 
trolled by the other corporation, in respect of a 
share of that class acquired after December 15, 
1987 and before the particular time, or 


(i11) the other corporation is a restricted financial 
institution and the share 


(A) was acquired after December 15, 1987 and 
before the particular time, and 


(B) was, because of subparagraph (h)(i), (ii), 
(iii) or (v) of the definition “term preferred 
share” in subsection 248(1) of the Act, deemed 
to have been issued after December 15, 1987 
and before the particular time. 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


(6) [Term preferred share — prescribed share] — 
For the purposes of paragraph (f) of the definition “term 
preferred share” in subsection 248(1) of the Act, a share 
of the capital stock of a corporation that is a member in- 
stitution of a deposit insurance corporation, within the 
meaning assigned by section 137.1 of the Act, is a pre- 
scribed share with respect to the deposit insurance corpo- 
ration and any subsidiary wholly-owned corporation of 
the deposit insurance corporation deemed by subsection 
137.1(5.1) of the Act to be a deposit insurance 
corporation. 


(7) [Taxable preferred share — prescribed 
share] — For the purposes of the definition “taxable pre- 
ferred share” in subsection 248(1) of the Act, the follow- 
ing shares are prescribed shares at any particular time: 


(a) the 8.5 per cent Cumulative Redeemable Converti- 
ble Class A Preferred Shares of St. Marys Paper Inc. 
issued on July 7, 1987, where such shares are not 
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deemed, by reason of paragraph (e) of the definition 
“taxable preferred share” in subsection 248(1) of the 
Act, to have been issued after that date and before the 
particular time; and 


(b) the Cumulative Redeemable Preferred Shares of 
CanUtilities Holdings Ltd. issued before July 1, 1991, 
unless the amount of the consideration for which all 
such shares were issued exceeds $300,000,000 or the 
particular time is after July 1, 2001. 


(8) [Canada Cement Lafarge] — For the purposes of 
paragraph 112(2.2)(d) of the Act, paragraph (i) of the def- 
inition “short-term preferred share”, the definition “taxa- 
ble preferred share” and paragraph (f) of the definition 
“term preferred share” in subsection 248(1) of the Act, 
the Exchangeable Preference Shares of Canada Cement 
Lafarge Ltd. (in this subsection referred to as the “subject 
shares”), the Exchangeable Preference Shares of Lafarge 
Canada Inc. and the shares of any corporation formed as a 
result of an amalgamation or merger of Lafarge Canada 
Inc. with one or more other corporations are prescribed 
shares at any particular time where the terms and condi- 
tions of such shares at the particular time are the same as, 
or substantially the same as, the terms and conditions of 
the subject shares as of June 18, 1987 and, for the pur- 
poses of this subsection, the amalgamation or merger of 
one or more corporations with another corporation 
formed as a result of an amalgamation or merger of 
Lafarge Canada Inc. with one or more other corporations 
shall be deemed to be an amalgamation of Lafarge Can- 
ada Inc. with another corporation. 


(9) [Time when share acquired] — For the purposes 
of determining under subsections (2), (4), (5) and (5.1) 
the time at which a share of a class of the capital stock of 
a corporation was acquired by a taxpayer, shares of that 
class acquired by the taxpayer at any particular time 
before a disposition by the taxpayer of shares of that class 
shall be deemed to have been disposed of before shares of 
that class acquired by the taxpayer before that particular 
time. 


(10) [Trusts and partnerships] — For the purposes of 
subsections (2), (4), (5) and (5.1) and this subsection, 


(a) where a taxpayer is. a beneficiary of a trust and an 
amount in respect of the beneficiary has been desig- 
nated by the trust in a taxation year pursuant to sub- 
section 104(19) of the Act, the taxpayer shall be 
deemed to have received the amount so designated at 
the time it was received by the. trust; and 


(b) where a taxpayer is a member of a partnership and 
a dividend has been received by the partnership, the 
taxpayer’s share of the dividend shall be deemed to 
have been received by the taxpayer at the time the div- 
idend was received by the partnership. 


(11) [Grandfathering] — For the purposes of subsec- 
tions (2), (4), (5) and (5.1), 


(a) a share of the capital stock of a corporation ac- 
quired by a person after December 15, 1987 pursuant 
to an agreement in writing entered into before Decem- 
ber 16, 1987 shall be deemed to have been acquired by 
that person before December 16, 1987; 


(b) a share of the capital stock of a corporation ac- 
quired by a person after December 15, 1987 and 
before July, 1988 as part of a distribution to the public 
made in accordance with the terms of a prospectus, 
preliminary prospectus, registration statement, offer- 
ing memorandum or notice filed before December 16, 


Reg. 
S. 6201 


1987 with a public authority pursuant to and in accor- 
dance with the securities legislation of the jurisdiction 
in which the shares were distributed shall be deemed 
to have been acquired by that person before December 
16, 1987; 


(c) where a share that was owned by a particular re- 
stricted financial institution on December 15, 1987 
has, by one or more transactions between related re- 
stricted financial institutions, been transferred to an- 
other restricted financial institution, the share shall be 
deemed to have been acquired by the other restricted 
financial institution before that date and after June 28, 
1982 unless at any particular time after December 15, 
1987 and before the share was transferred to the other 
restricted financial institution the share was owned by 
a shareholder who, at that particular time, was a per- 
son other than a restricted financial institution related 
to the other restricted financial institution; and 


(d) where at any particular time there has been an 
amalgamation (within the meaning assigned by section 
87 of the Act) and 


(1) each of the predecessor corporations (within the 
meaning assigned by section 87 of the Act) was a 
restricted financial institution throughout the pe- 
riod beginning December 16, 1987 and ending at 
the particular time and the predecessor corpora- 
tions were related to each other throughout that pe- 
riod, or 


(11) each of the predecessor corporations and the 
new corporation (within the meaning assigned by 
section 87 of the Act) is a corporation described in 
any of paragraphs (a) to (d) of the definition “‘re- 
stricted financial institution” in subsection 248(1) 
of the Act, 


a share acquired by the new corporation from a prede- 
cessor corporation on the amalgamation shall be 
deemed to have been acquired by the new corporation 
at the time it was acquired by the predecessor 
corporation. 


History: Subsec. 6201(4), the portion of subsec. 6201(5) before para. (b), 
subsec. 6201(9), the opening words of subsecs. 6201(10) and (11) 
amended, subsec. 6201(5.1) added, by P.C. 1995-1198, s. 1, July 26, 1995, 
Canada Gazette, Part II, August 9, 1995, applicable to dividends received 
after December 20, 1991. 


Subsec. 6201(2) was substituted, and subsecs. 6201(4) to (11) substituted 
for former subsec. (4), by P.C. 1989-1565, s. 4, August 14, 1989, Canada 
Gazette, Part Il, August 30, 1989, applicable after June 18, 1987. 


That portion of subsec. 6201(2) following para. (b) substituted by 1986- 
2590, s. 16, November 20, 1986, Canada Gazette, Part Il, December 10, 
1986, effective June 29, 1982. 


That portion of subsec. 6201(3) preceding para. (a) substituted by P.C. 
1985-2860, s. 1, September 26, 1985, Canada Gazette, Part Il, October 16, 
1985, effective July 16, 1981. 


S. 6201 substituted by P.C. 1984-3789, s. 16, November 29, 1984, Canada 
Gazette, December 12, 1984, applicable as follows: subsecs. (1) and (2) 
effective commencing June 29, 1982; subsec. (3) effective commencing 
July 16, 1981; subsec. (4) effective commencing November 13, 1981. 


S. 6201 added by P.C. 1980-423, s. 2, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective December 6, 1979. 


Definitions [Reg. 6201]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “business” — ITA 248(1); “Canada” — ITA 255, /nterpreta- 
tion Act 35(1); “controlled” —ITA 256(6), (6.1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “disposed” — ITA 248(1)“disposition”; 
tory” —ITA 248(1); “person”, “preferred share”, “prescribed” — ITA 
248(1); “province” — Interpretation Act 35(1); “related” —ITA 
251(2)-(6); “restricted financial institution” —ITA 248(1); “share”, 
“shareholder”, “subsidiary wholly-owned corporation”, “taxable preferred 
share’? —ITA 248(1); “taxation year’—ITA 249; “taxpayer” — ITA 
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248(1); “trust? —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 
35(1). 


6202. [Resource expenditures — prescribed 
share] — (1) For the purposes of paragraph 66(15)(d.1) 
[66(15)‘“flow-through  share”] = and subparagraphs 
66.1(6)(a)(v) [66.1(6)“Canadian exploration expense’’(1)], 
66.2(5)(a)(v).. [66.2(5)“Canadian development - ex- 
pense’(g)] and 66.4(5)(a)(iii) [66.4(5)“Canadian. oil and 
gas property expense’(c)] of the Act, a share of a class of 
the capital stock of a corporation (in this section referred 
to as the “issuing corporation”) is a prescribed share if it 
was issued after December 31, 1982 and 


(a) the issuing corporation, any person related to the 
issuing corporation or of whom the issuing corpora- 
tion has effective management or control or any part- 
nership or trust of which the issuing corporation or a 
person related thereto is a member or beneficiary 
(each of which is referred to in this section as a “mem- 
ber of the related issuing group”) is or may be required 
to redeem, acquire or cancel, in whole or in part, the 
share or to reduce its paid-up capital at any time 
within five years from the date of its issue, 


(b) a member of the related issuing group provides or 
may be required to provide any form of guarantee, se- 
curity or similar indemnity with respect to the share 
(other than a guarantee, security or similar indemnity 
with respect to any amount of assistance or benefit 
from a government, municipality or other public au- 
thority in Canada or with respect to eligibility for such 
assistance or benefit) that: could take effect within five 
years from the date of its issue, 


(c) the share (referred to in this section as the “con- 
vertible share’’) is convertible under its terms or condi- 
tions at any time within five years from the date of its 
issue directly or indirectly into debt, or into a share 
(referred to in this section as the “acquired share’) that 
is, or if issued would be, a prescribed share, 


(d) immediately after the share was issued, the person 
to whom the share was issued or a person related to 
the person to whom the share was issued (either alone 
or together with a related person, a related group of 
persons of which he is a member or a partnership or 
trust of which he is a member or beneficiary) controls 
directly or indirectly, or has an absolute or contingent 
right to control directly or indirectly or to acquire di- 
rect or indirect control of, the issuing corporation and 
the issuing corporation has the right under the terms 
and conditions in respect of which the share was is- 
sued to redeem, purchase or otherwise acquire the 
share within five years from the date of its issue, 


(e) at the time the share was issued, the existence of 
the issuing corporation was, or there was an arrange- 
ment (other than an amalgamation within the meaning 
assigned by subsection 87(1) of the Act) under which 
the existence of the issuing corporation could be, lim- 
ited to a period that ends within five years from the 
date of its issue, or 


(f) the terms or conditions of the share (referred ‘to in 
this paragraph as the “first share”) or of an agreement 
in existence at the time of its issue provide that a share 
(referred to in this section as the “substituted share’) 
that is, or if issued would be, a prescribed share may 
be substituted or exchanged for the first share within 
five years from the date of issue of the first share, 
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but does not include a share of the capital stock of a 
corporation 


(g) that was issued after December 31, 1982 pursuant 
to an agreement or offering in writing made on or 
before December 31, 1982 or in accordance with a 
prospectus, registration statement or similar document 
that was filed with and, where required by law, ac- 
cepted for filing by, a public authority in Canada pur- 
suant to and in accordance with the laws of Canada or 
of any province on or before December 31, 1982, 


(h) that would be a prescribed share solely by virtue of 
one or more of the terms or conditions of an agree- 
ment if such terms or conditions are not effective or 
exercisable until the death, disability or bankruptcy of 
the person to whom the share is issued, 


(1) that is 


(i) convertible under its terms into one or more 
shares of a class of the capital stock of the corpora- 
tion for no consideration other than the share or 
shares, 


(11) described in paragraph (a) solely because 


(A) it is to be cancelled on the conversion 
within five years from the date of its issue, 


(B) its paid-up capital is to be reduced on the 
conversion within five years from the date of its 
issue, Or 


(C) both clauses (A) and (B) apply, and 
(iii) not described in paragraph (c), or 
(j) that 
(i) may have a share substituted or exchanged for it 
pursuant to its terms or the terms or conditions of 
an agreement in existence at the time of its issue 
and no consideration is to be received or receivable 


for it in respect of the substitution or exchange 
other than the share substituted or exchanged for it, 


(11) is described in paragraph (a) solely because it is 
to be redeemed, acquired or cancelled on the sub- 
stitution or exchange within five years from the 
date of its issue, and 


(i11) 1s not a share to which paragraph (f) applies, 
and for the purposes of this section, 


(k) where a person has an interest in a trust, whether 
directly or indirectly, through an interest in any other 
trust or in any other manner whatever, the person shall 
be deemed to be a beneficiary of the trust; 


(1) in determining whether an acquired share would be 
a prescribed share if issued, 


(1) the references in paragraphs (a), (b), (d) and (e) 
to “date of its issue” shall be read as “date of the 
issue of the convertible share”, M1 


(ii) the reference in paragraph (f) to “issue of the 
first share” shall be read as “issue of the converti- 
ble share’, and 


(iii) this section shall be read without reference to 
paragraph (g) and to the words “after December 
BLS ett. 


(m) in determining whether a substituted share would 
be a prescribed share if issued, 


(1) the references in paragraphs (a) to (e) to “date of 
its issue” shall be read as “date of the issue of the 
first share”, and 
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(11) this section shall be read without reference to 
paragraph (g) and to the words “after December 
St ah982>": 


(m.1) an excluded obligation in relation toa share of a 
class of the capital stock of the issuing corporation and 
an obligation that would be an excluded obligation in 
relation to the share if the share had been issued after 
June 17, 1987, shall be deemed not to be a guarantee, 
security or similar indemnity with respect to. the share 
for the purposes of paragraph (b); 


(n) a guarantee, security or similar indemnity referred 
to in paragraph (b) shall, for greater certainty, not be 
considered to take effect within five years from the 
date of issue of a share if the effect of the guarantee, 
security or indemnity is to provide that a member of 
the related issuing group will be able to redeem, ac- 
quire or cancel the share at a time that is not within 
five years from the date of issue of the share; and 


(0) where an expense is incurred partly in considera- 
tion for shares (referred to in this section as “first cor- 

- poration shares”) of the capital stock of one corpora- 
tion and partly in consideration for an interest in, or 
right to, shares (referred to in this paragraph as “‘sec- 
ond corporation shares”) of the capital stock of an- 
other corporation, in determining whether the second 
corporation shares are prescribed shares, the refer- 
ences in paragraphs (a), (d) and (e) to “date of its is- 
sue” shall be read as “date of the issue of the first cor- 
poration shares”. 


(2) For the purposes of paragraph 66(15)(d.1) 
[66(15)‘‘flow-through share’’] of the Act; subsection (1) 
does not apply in respect of a share of the capital stock of 
an issuing corporation that is a new share. 

History: That portion of subsec. 6202(1) preceding para. (a) amended by 
P.C. 1990-51, subsec. 1(1), January 18, 1990, Canada Gazette, Part I, 


January 31, 1990, applicable in respect of shares issued after February 
1986. 


Para. 6202(1)(m.1) added by subsec. 1(2) of the said P.C. 1990-51, appli- 
cable in respect of shares issued after December 31, 1982. 


Subsec. 6202(2) added by subsec. 1(3) of the said P.C. 1990-51, applica- 
ble in respect of shares issued after June 17, 1987. 


S. 6202 added by P.C. 1985-465, s. 16, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, applicable with respect to shares issued after 
December 31, 1982. 

Definitions [Reg. 6202]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); SQDORAION, — ITA 248(1), Interpretation 
Act 35(1); “excluded obligation”, “new share” — Reg. 6202.1(5); “‘paid- 
up capital” —ITA 89(1), 248(1); “person”, “prescribed”, “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “related” — ITA 
251(2)-(6); “security” — Interpretation Act 35(1); “share” — ITA 248(1); 
“specified person” — Reg. 6202.1(5); “substituted”, “substitution” — ITA 
248(5); “trust” — ITA 104(1), 248(1), (3); “writing” — Interpretation Act 
Bay): 


6202.1 [Flow-through shares — prescribed 
share] — (1) For the purposes of the definition “flow- 
through share” in subsection 66(15) of the Act, a new 
share of the capital stock of a corporation is a prescribed 
share if, at the time it is issued, 
(a) under the terms or conditions of the share or any 
agreement in respect of the share or its issue, 
(i) the amount of the dividends that may be de- 
clared or paid on the share (in this section referred 
to as the “dividend entitlement”) may reasonably 
be considered to be, by way of a formula or 
otherwise, 


(A) fixed, 


Reg. 
S. 6202.1(1)(a)(iii)(B) 


(B) limited to a maximum, or 


(C) established to be not less than a minimum 
(including any amount determined on a cumula- 
tive basis), where with respect to the dividends 
that may be declared or paid on the share there 
is a preference over any other dividends that 
may be declared or paid on any other share of 
the capital stock of the corporation, 


(ii) the amount that the holder of the share is enti- 
tled to receive in respect of the share on the disso- 
lution, liquidation or winding-up of the corpora- 
tion, on a reduction of the paid-up capital of the 
share or on the redemption, acquisition or cancella- 
tion of the share by the corporation or by specified 
persons in relation to the corporation (in this sec- 
tion referred to as the “liquidation entitlement’) 
may reasonably be considered to be, by way of a 
formula or otherwise, fixed, limited to a maximum 
or established to. be not less than a minimum, 


(iii) the. share 1s convertible or exchangeable into 
another security issued by the corporation unless 


(A) it is convertible or exchangeable only into 


(1) another share of the corporation that, if 
issued, would not be a prescribed share, 


(I) a right, including a right conferred by a 
warrant that, if exercised, would allow the 
person exercising it to acquire only a share 
of the corporation that, if issued, would not 
be a prescribed share, or 


(Ill) both a share described in subclause (1) 
and a right or warrant described in subclause 
(II), and 


(B) all the consideration receivable by the 
holder on the conversion or exchange of the 
share is the share described in subclause (A)(I) 
or the right or warrant described in subclause 
(A)UD), or both, as the case may be, or 


Proposed Amendment — - Reg. 
: 6202.1(1)(a)(iii) 


_ oo @ a ook (including a right contend by 
_ ae) that 


. 1vif it were issued: would not be. a pre- 
eae right, and © 


2. if it were exercised, would allow the 

person exercising it to acquire only a 

share of the corporation that, if the 

share were issued, would not be a pre- 
_ scribed share, or 


a both a share described i in subclause (1) 
_and a right described in subclause (IJ), and 


(B) all the consideration receivable by the 
_ holder on the conversion or exchange of the 
share is the share described in subclause 
(A)(I). or the right described in subclause 
(A)(I1), or both, as the case may be, or 


fie The December 20, 2002 draft regulations (Appendix F, 
flow-through shares — prescribed right), subsec. 1(1), will amend the 
portion of subpara. 6202.1(1)(a)(ii) after subcl. (A)(1) to read as above, 
applicable to shares and rights issued under an agreement made after 
December 20, 2002. 


Technical Notes: Section 6202.1 of the Income Tax Regula- 
tions defines certain shares (“prescribed shares”) for the pur- 
pose of the definition “flow-through share” in subsection 
66(15) of the Act. A prescribed share does not qualify as a 
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Reg. 
S. 6202.1(1)(a)(iii)(B) 


flow-through share. The purpose of these rules is to ensure that 
flow-through shares represent genuine risk capital. 


Generally speaking, a share will be a prescribed share if the 
share has fixed or limited rights to dividends or an obligation 
exists to reduce the paid- up capital of the share or to confer a 
benefit or guarantee in respect of the share. The restrictions im- 
posed on shares do not apply to rights to acquire : shares. 


Section 6202.1 is amended, applicable to shares and rights iS- 
sued under an agreement made after December 20, 2002, to in- 
clude a definition of a prescribed right. A “prescribed right” is 


defined in new subsections 6202.1(1.1) and (2.1). This amend- — 


ment ensures that restrictions on the type of shares that may 
qualify as flow-through shares currently found in subsections 
6202.1(1) and (2) also apply to rights to acquire shares. 


Income Tax Regulations 


(d) the corporation or a specified person in relation to 
the corporation may reasonably be expected 


(i) to acquire or cancel the share in whole or in part 
otherwise than on a conversion or exchange of the 
share that meets the conditions set out in clauses 
(a)(ii)(A) and (B), 


(11) to reduce the paid-up capital of the corporation 
in respect of the share otherwise than on a conver- 
sion or exchange of the share that meets the condi- 
tions set out in clauses (a)(i11)(A) and (B), or 


(111) to make a payment, transfer or other provision 
(otherwise than pursuant to an excluded obligation 
in relation to the share), directly or indirectly, by 


(iv) the corporation has, either absolutely or contin- 
gently, an obligation to reduce, or any person or 
partnership has, either absolutely or contingently, 
an obligation to cause the corporation to reduce, 
the paid-up capital in respect of the share (other 
than pursuant to a conversion or exchange of the 
share, where the right to so convert or exchange 
does not cause the share to be a prescribed share 
under subparagraph (i11)); 


(b) any person or partnership has, either absolutely or 
contingently, an obligation (other than an excluded ob- 
ligation in relation to the share) 


(1) to provide assistance, 
(11) to make a loan or payment, 
(111) to transfer property, or 


(iv) otherwise to confer a benefit by any means 
whatever, including the payment of a dividend, 


either immediately or in the future, that may reasona- 
bly be considered to be, directly or indirectly, a repay- 
ment or return by the corporation or a specified person 
in relation to the corporation of all or part of the con- 
sideration for which the share was issued or for which 
a partnership interest was issued in a partnership that 
acquires the share; 


(c) any person or partnership has, either absolutely or 
contingently, an obligation (other than an excluded ob- 
ligation in relation to the share) to effect any undertak- 
ing, either immediately or in the future, with respect to 
the share or the agreement under which the share is 
issued (including any guarantee, security, indemnity, 
covenant or agreement and including the lending of 
funds to or the placing of amounts on deposit with, or 
on behalf of, the holder of the share or, where the 
holder is a partnership, the members thereof or speci- 
fied persons in relation to the holder or the members 
of the partnership, as the case may be) that may rea- 
sonably be considered to have been given to ensure, 
directly or indirectly, that 


(1) any loss that the holder of the share and, where 
the holder is a partnership, the members thereof or 
specified persons in relation to the holder or the 
members of the partnership, as the case may be, 
may sustain by reason of the holding, ownership or 
disposition of the share or any other property is 
limited in any respect, or 


(ii) the holder of the share and, where the holder is 
a partnership, the members thereof or specified 
persons in relation to the holder or the members of 
the partnership, as the case may be, will derive 
earnings, by reason of the holding, ownership or 
disposition of the share or any other property; 


way of a dividend, loan, purchase of shares, finan- 
cial assistance to any purchaser of the share or, 
where the purchaser is a partnership, the members 
thereof or in any other manner whatever, that may 
reasonably be considered to be a repayment or re- 
turn of all or part of the consideration for which the 
share was issued or for which a partnership interest 
was issued in a partnership that acquires the share, 


within 5 years after the date the share is issued, other- 
wise than as a consequence of an amalgamation of a 
subsidiary wholly-owned corporation, a winding-up of 
a subsidiary wholly-owned corporation to which sub- 
section 88(1) of the Act applies or the payment of a 
dividend by a subsidiary wholly-owned corporation to 
its parent; 

(e) any person or partnership can reasonably be ex- 
pected to effect, within 5 years after the date the share 
is issued, any undertaking which, if it were in effect at 
the time the share was issued, would result in the share 
being a prescribed share by reason of paragraph (c); or 


(f) it may reasonably be expected that, within 5 years 
after the date the share is issued, 


(1) any of the terms or conditions of the share or 
any existing agreement relating to the share or its 
issue will thereafter be modified, or 


(ii) any new agreement relating to the share or its 
issue will be entered into, 


in such a manner that the share would be a prescribed 
share if it had been issued at the time of the modifica- 
tion or at the time when the new pee is entered 
into. 

Related Provisions: Reg. 6202.1(1.1), (2.1) — Prescribed right; Reg. 


6202.1(3) — Dividend entitlement and liquidation entitlement; Reg. 
6202.1(4) — Agreement deemed not to be undertaking. 


Selected Cases [Reg. 6202.1(1)]: Furukawa y. R., [1999] 2 C.T.C. 
2095 (TCC) (For share to be prescribed, must be obligation to repay di- 
rectly or indirectly consideration for share). 


Proposed Addition — Reg. 6202.1(1.1) 


(1.1) For the purpose of the definition “flow-through — 
share” in subsection 66(15) of the Act, a new right to _ 
acquire a share of the capital stock of a corpeetey is baa 
prescribed right if, at the time the right is issued, — : 


(a) the amount that the holder of the right is edlitledde 
to receive in respect of the right on the dissolution, 
liquidation or winding-up of the corporation or on 
the redemption, acquisition or cancellation of the 
right by the corporation or by specified persons in 
relation to the corporation (referred to in this section 
as the “liquidation entitlement” of the right) can rea- 
sonably be considered to be, by way of a formula or 
otherwise, fixed, limited to a maximum or estab- 
lished to be not less than a minimum; 
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(b) the right is convertible or exchangeable into an- 
other security issued by the corporation unless | 


(i) the right is convertible or es only 
into 


(A) a share of the corporation that, it issued, 
_ would not be a prescribed share, 

(B) another right (including a Hens conferred 

by a watrant) that 


(1) if it were issued, would 1 not ‘be a pre- 
scribed right, and 


- : (iI) if it were exercised, onne allow ‘the 


‘person exercising it to acquire only a share 
of the corporation that, if the share were is- 
sued, would not be a prescribed share, or 


© both a share described i in clause (A) and a 


_ right described in clause (B), and 


(ii) all the consideration receivable by the holder 
on the conversion or exchange of the right is the 


share described in clause (A) or the right de- 


_ scribed in clause (B), or both, as the case may be; 
_(c) any person or partnership has, either absolutely 


or contingently, an obligation (other than an eX- 


cluded obligation in relation to the vee 
Ato provide assistance, _ 
- (ii) to make a loan or payment, 
(iii) to transfer property, Oo 


_ (iv) to otherwise confer a Daa any years | 


whatever, including the payment of a dividend, 


either to eee or in ow future, a can ety 


tion for which the Ae was sited or or Whick a aoe 


nership interest was issued in a aoe that eee 
the right; 


(d) any person. or ‘isabtnpiatl nas aie soles 
or contingently, an obligation (other than an ex- 
cluded obligation in relation to the right) to effect 


any undertaking, either immediately or in the future, 
with respect to the right or the agreement under 
which the right is issued (including any guarantee, 
security, indemnity, covenant or agreement and) in- 
cluding the lending of funds to or the placing of 


amounts on deposit with, or on behalf of, the holder 


of the right or where the holder is a partnership, the 
members of the partnership or specified persons in 
relation to the holder or the members of the partner- 
ship, as the case may be) that can reasonably be con- 
sidered to have been lien to ensure, a clioety or indi- 
-rectly, that. 


(i) any loss that the holder of the vidi and, where 
the holder is a partnership, the members of the 
partnership or specified persons in relation to the 
holder or the members of the partnership, as the 
case may be, may sustain because of the holding, 
ownership or disposition of the right or any other 


(e) the corporation or a specified person in relation 
to the corporation can reasonably be expected 


(i) to acquire or cancel the right in whole or in 
part otherwise than on a conversion or exchange 
of the right that meets the conditions set out in 
subparagraphs (b)(i) and (ii), or 


(ii) to make a payment, transfer or other provi- 
sion (otherwise than pursuant to an excluded ob- 
ligation in relation to the right), directly or indi- 
rectly, by way of a dividend, loan, purchase of 
shares, financial assistance to any purchaser of 
the right or, where the purchaser is a partnership, 
the members of the partnership or in any other 
manner whatever, that can reasonably be consid- 
ered to be a repayment or return of all or part of 

the consideration for which the right was issued 
or for which a partnership interest was issued in a 
partnership that acquires the right, 


_ within 5 years after the day the right is issued, other- 

wise than as a consequence of an amalgamation of a 

subsidiary wholly-owned corporation, a winding-up 

_ of a subsidiary wholly-owned corporation to which 

subsection 88(1) of the Act applies or the payment of 

_ a dividend by a subsidiary eel -owned corpora- 
_ tion fo its parent; . 


© any person or partnership can reasonably be ex- 
pected to effect, within 5 years after the day the right 
is issued, any undertaking which, if it were in effect 
at the time the right was issued, would result in the 
__ right being a prescribed right because of paragraph 


. (g) it can reasonably be expected that, within 5 years 
after the day the right is issued, 


(1) any of the terms or conditions of the right or 
any existing agreement relating to the ri ight or its 
issue will be modified, or 


(ii) any new agreement relating to the right or its 
issue will be entered into, 


in such a manner that the right would be a prescribed 
right if it had been issued at the time of the modification 
or at the time the new agreement is entered into; or 


_ (h) it can reasonably be expected that the right, if ex- 
-ercised, would allow the person exercising the right 
to acquire a share in a corporation that, if that share 
were issued, would become a prescribed share within 
5 years after the day the right was issued. 


Application: The December 20, 2002 draft regulations Appendix F, 
(flow-through shares — prescribed right), subsec. 1(2), will add subsec. 
6202.1(1.1), applicable to shares and rights issued under an agreement 
made after December 20, 2002. 


Technical Notes: See under Reg. 6202.1(1)(a)(iii). 


Related Provisions: Reg. 6202.1(3) — Dividend entitlement and liq- 
uidation entitlement; Reg. 6202.1(4) — Agreement deemed not to be 
undertaking. 


Reg. 
S. 6202.1(2)(a) 
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(2) [Flow-through shares — prescribed share] — 
For the purposes of the definition “flow-through share” in 
subsection 66(15) of the Act, a new share of the capital 
stock of a corporation is a prescribed share if 


property is limited in any respect, or 

(ii) the holder of the right and, where the holder 
is a partnership, the members of the partnership 
or specified persons in relation to the holder or 
the members of the partnership, as the case may 
be, will derive earnings, because of the holding, 
ownership or disposition of the right or any other 
property; 


(a) the consideration for which the share is to be is- 
sued is to be determined more than 60 days after enter- 
ing into the agreement pursuant to which the share is 
to be issued; 


Reg. 


S. 6202.1(2)(b) Income Tax Regulations 


(b) the corporation or a specified person in relation to 
the corporation, directly or indirectly, | 


(1) provided assistance, 
(11) made or arranged for a loan or payment, 
(iii) transferred property, or 


(iv) otherwise conferred a benefit by any means 
whatever, including the payment of a dividend, 


for the purpose of assisting any person or partnership 
in acquiring the share or any person or partnership in 
acquiring an interest in a partnership acquiring the 
share (otherwise than by reason of an excluded obliga- 
tion in relation to the share); or 


(c) the holder of the share or, where the holder is a 
partnership, a member thereof, has a right under any 
agreement or arrangement entered into under circum- 
stances where it is reasonable to consider that the 
agreement or arrangement was contemplated at or 
before the time when the agreement to issue the share 
was entered into, 


(1) to dispose of the share, and 


(ii) through a transaction or event or a series of | 
transactions or events contemplated by the agree- 
ment or arrangement, to acquire a share (referred to 
in this paragraph as the “acquired share’) of the 
capital stock of another corporation that would be a 
prescribed share under subsection (1) if the ac- 
quired share were issued at the time the share was 
issued, other than a share that would not be a pre- 
scribed share if subsection (1) were read without 
reference to subparagraphs (a)(iv) and (d)(i) and 
(11) thereof where the acquired share is a share 


(A) of a mutual fund corporation, or 


(B) of a corporation that becomes a mutual fund 
corporation within 90 days after the acquisition 
of the acquired share. 


‘Or the purpose of f the c 


Proposed Addition 


(2.1) [Prescribed right]. ~ 
inition “flow-through share”. 
Act, a new right is a pres 


(a) the consideratior fo 
issued is to be dete 
entering into the a 
new right is to be 


(b) the corporation 
to the corporation, dire 


6 belie — 


(i) provided assistanc —rr—“‘O—OO 
(ii) made or arranged ie a oan ¢ or r payme 
(iii) transferred property, oC 


(iv) otherwise conferred a benefit by any | 
whatever, including the payment of a dividen 


for the purpose of assisting any person or partnership to 
acquire the new right or any person or partnership to ac- 
quire an interest in a partnership acquiring the new right i 
(otherwise than because of an excluded a pouesten in re- ee : 
lation to the new right); or ue 


(c) the holder of the new right or, where the holder is 
a partnership, a member of the partnership, has a 
right under any agreement or arrangement entered 
into under circumstances where it is reasonable to 
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(3) [Dividend entitlement and liquidation entitle- 
ment] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to a maximum or established to be: not less 
than a minimum where all dividends on the share are 
determined solely by reference to a multiple or frac- 
tion of the dividend entitlement of another share of the 
capital stock of the corporation, or of another corpora- 
tion that controls the corporation, where the dividend 
entitlement of that other share is not described in sub- 
paragraph (1)(a)(@); and 


(b) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be fixed, 
limited to a maximum or established to be not less 
than a minimum where all the liquidation entitlement 
is determinable solely by reference to the liquidation 
entitlement of another share of the capital stock of the 
corporation, or of another corporation that controls the 
corporation, where the liquidation entitlement of that 
other share is not described in subparagraph (1)(a)(ii). 


Reg. 
Part LXII — Prescribed Securities, Shares and Debt Obligations S. 6202.1(5) exc 


Proposed Amendment — Reg. 6202. 4(3)" (5) For the purposes of section 6202 and this section, 


(3) [Dividend entitlement and liquidation A “excluded obligation’’, in relation to a share issued by a 
ment] — For the purposes of subsections (1) and C.D), corporation, means 


(a) the dividend entitlement of a share of the capital (a) an obligation of the corporation 
stock of a corporation is deemed not to be fixed, lim-_ (i) with respect to eligibility for, or the amount of, 
ited to a maximum or established to be not less than any assistance under the Canadian Exploration and 
a minimum where all dividends on the share are de- Development Incentive Program Act, the Canadian 
termined solely by reference to a multipl or fraction Exploration Incentive Program Act, the Ontario 
of the dividend entitlement of another share of the Mineral Exploration Program Act, 1989, Statutes 
capital stock of the corporation, or of another corpo- of Ontario 1989, c. 40, or the Mineral Exploration 
‘ration that controls the corporation, where the divi- Incentive Program Act (Manitoba), Statutes of 
_dend entitlement of that other — is hot Hesenibed Manitoba 1990-91, c. 45, or 
in subparagraph (1)(a)(@); and © habits 1 te 
(ii) with respect to the making of an election re- 
(b) the liquidation entitlement of a stare of the capi- specting such assistance and the flowing out of 
_ tal stock of a corporation, or of a right to ee a such assistance to the holder of the share in accor- 


share of the capital stock of the corp 
“case may be, is deemed not to be fixed tte toa 
maximum or established to De not less than’ a mini- 
ae where 


(i) all the iidgiddtion enti ten fen 
ce solely by reference to _ 


dance with any of those Acts, 


(a.1) an obligation of the corporation, in respect of the 
share, to distribute an amount that represents a pay- 


: ment out of assistance to which the corporation is 
nt is determinable entitled 


(i) under section 25.1 of the Income Tax Act, Re- 
_ (A). the. liquidation eantement of another vised Statutes of British Columbia, 1996, c. 215, 
_. share of the capital stock of the corporation and 
(or a share of the capital stock of another cor- 
ae oon = ie pees or 


(ii) as a consequence of the corporation making ex- 
penditures funded by consideration received for 
shares issued by the corporation in respect of 


which the corporation purports to renounce an 


Sens that controls the see amount under subsection 66(12.6) of the Act, and 
ion), - | 


_ Gi) the liquidation entitlement doe lin clause _ 
(A), if any, is not described a ubparagraph 


(b) an obligation of any person or partnership to effect 
an undertaking to indemnify a holder of the share or, 
where the holder is a partnership, a member thereof, 


/ (1)(a)(ii), and. 7 for an amount not exceeding the amount of any tax 
_ (ili) the liquidation entitlement. pee in. payable under the Act or the laws of a province by the 
__ clause (i)(B), if any, is not. described i in subparae: holder or the member of the partnership, as the case 
prapn CLG) may be, as a consequence of , 
Application: The December 20, 2002 draft saison ‘appontiiy F, (i) the failure of the corporation to renounce an S 
flow-through shares — prescribed right), subsec. 1(4), will amend sub- amount to the holder in respect of the share, or has 
sec. 6202.1(3) to read as above, applicable to shares. and rights issued ir | : s:) 
under an agreement made after December 20, 2002, (ii) a reduction, under subsection 66(12.73) of the = 
Act, of an amount purported to be renounced to the 
i born: o 
Technical Notes: See under Reg. 6202.1(1)(a)(iii). hol der iN¥eupece oP the sHaRe eZ 
(4) [Agreement deemed not to be undertaking] — : - Proposed Amendment — Reg. 
For the purposes of paragraphs (1)(c) and (e), an agree- - 6202. 1(6)"excluded obligation” 


ment entered into between the first holder of a share and 
another person or partnership for the sale of the share to copelined: obligation” in relation to a share or new 
that other person or partnership for its fair market value at right issued by a corporation, means 

the time the share is acquired by the other person or part- (a) an obligation of the corporation 

nership (determined without regard to the agreement) 
shall be deemed not to be an undertaking with respect to 


_ (i). with respect to eligibility for, or the amount 
of, any assistance under the Canadian Explora- 


the, Shares | | tion and Development Incentive Program Act, the 

Proposed Amendment — Reg. 6202.1(4) _.. Canadian Exploration Incentive Program Act, 

: — the Ontario Mineral Exploration Program Act, 

(4) For the purposes of paragraphs (1)(c) and (e) and | = 989, Statutes of Ontario 1989, c. 40, or the Min- 

(1.1)(d) and (f), an agreement entered into between the eral Exploration Incentive Program Act (Mani- 
first holder of a share or right and another person or  toba), Statutes of Manitoba 1990-91, c. 45, or 


partnership for the sale of the share or right to that other 
person or partnership for its fair market value at the time 
the share or right is acquired by the other person or part- 
nership (determined without regard to the agreement) ts 
deemed not to be an undertaking with respect to the 


(ii) with respect to the making of an election re- 
specting such assistance and the flowing out of 
such assistance to the holder of the share or the 
new right in accordance with any of those Acts, 


share or right, as the case may be. (b) an obligation of the corporation, in respect of the 
Application: The December 20, 2002 draft regulations (Appendix F, share or the new right, to distribute an amount that 
flow-through shares — prescribed right), subsec. 1(4), will amend sub- represents a payment out of assistance to which the 
sec. 6202.1(4) to read as above, applicable to shares and rights issued corporation is entitled 

under an agreement made after December 20, 2002. 4 (i) as a consequence of the corporation making 
Technical Notes: See under Reg. 6202.1(1)(a)(ii). expenditures funded by consideration received 


pa: 
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for shares or new rights issued by the corporation: 
in respect of which the corporation purports to re- _ 
nounce an amount under subsection: 66(12. 6) of 
the Act, and 
(ii) under section 25.1 of the Income fay Act Re: 
vised Statutes of British bau se 196, e215, 
or 


(c) an obligation of any person or oe to ok 
fect an undertaking to indemnify a holder. of the 
share or the new right or, where the holder is a part- 
nership, a member of the partnership, for an amount — 
not exceeding the amount of any tax payabl under 
the Act or the laws of a province by the holder or the _ 
member of the eee as the case may be, as a a 
se ie oe — 


Act, of an. amount ete to bee reno u 
the holder in se. ot ihe share or the ne 


ouiewe to shares and rights issued 
December 20, 2002. _ _ 


made | in ee ae t 
preliminary prospectus, r 
ing Be or "otic 


the province in wer the j intereste dis oO, 
where all interests in the longi eaeos issued at or , 
before the particular time were issued — 


(i) as part of the distribution, or 


(ii) before the beginning of the ee 


Application: The December 20, 2002 draft regulations (Appendix F, 
flow-through shares — prescribed right), subsec. 1(6), will add the defi- 
nition “new right” to subsec. 6202.1(5), applicable to shares and rights 
issued under an agreement made after December 20, 2002. 


Technical Notes: See under Reg. 6202.1(1)(a)(iii). 
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‘‘new share’ means a share of the capital stock of a cor- 
poration issued after June 17, 1987, other than a share is- 
sued at a particular time before 1989 


(a) pursuant to an agreement in writing entered into 
before June 18, 1987, 


(b) as part of a distribution of shares to the public 
made in accordance with the terms of a prospectus, 
preliminary prospectus, registration statement, offer- 
ing memorandum or notice, required by law to be filed 
before distribution of the shares begins, filed before 
June 18, 1987 with a public authority in Canada in ac- 
cordance with the securities legislation of the province 
in which the shares were distributed, or 


(c) to a partnership in which interests were issued as 
part of a distribution to the public made in accordance 
with the terms of a prospectus, preliminary prospectus, 
registration statement, offering memorandum or no- 
tice, required by law to be filed before distribution of 
the interests begins, filed before June 18, 1987 with a 
public authority in Canada in accordance with the se- 
curities legislation of the province in which the inter- 
ests were distributed, where all interests in the partner- 
ship issued at or before the particular time were issued 
as part of the distribution or prior to the beginning of 
the distribution; 


“specified person’’, in relation to any particular person, 
means another person with whom the particular person 
does not deal at arm’s length or any partnership or trust of 
which the particular person or the other person is a mem- 
ber or beneficiary, respectively. 


Related Provisions: ITA 96(2.2)(d)(vii) — Exclusion from limited 
partnership at-risk rules; ITA 143.2(3)(b)(iv) — Exclusion from tax shel- 
ter at-risk adjustments. 


History: The opening words of subsec. 6202.1(1) amended by P.C. 2000- 
1096, subsec. 1(1), July 27, 2000, Canada Gazette, Part II, August 16, 
2000, applicable after July 31, 1998. The opening words formerly read: 


(1) For the purposes of paragraph 66(15)(d.1) of the Act, a new 
share of the capital stock of a corporation is a prescribed share if, at 
the time it is issued, 


The opening words of subsec. 6202.1(2) amended by P.C. 2000-1096, 
subsec. 1(2), July 27, 2000, Canada Gazette, Part Il, August 16, 2000, 
applicable after July 31, 1998. The opening words formerly read: 


(2) For the purposes of paragraph 66(15)(d.1) of the Act, a new 
share of the capital stock of a corporation isa prescribed share if 


Para. (a.1) of the definition “excluded obligation” in subsec. 6202.1(5) ad- 
ded by P.C. 2000-1096, subsec. 1(4), July 27, 2000, Canada Gazette, Part 
II, August 16, 2000, applicable after July 31, 1998. 


Subpara. (b)(ii) of the definition “excluded obligation” amended by P.C. 
1999-196, s. 3, February 11, 1999, Canada Gazette, Part I, March 3, 
1999, applicable to renunciations purported to be made after 1996. 


Subpara. (a)(i) of “excluded obligation” substituted by P.C. 1994-618, s. 1, 
April 21, 1994, Canada Gazette, Part II, May 4, 1994, applicable to shares 
issued after February 1992. 


Subparas. (a)(i), (i1) of “excluded obligation” amended by P.C. 1991-2475, 
s. 1, December 12, 1991, Canada Gazette, Part II, January 1, 1992, appli- 
cable in respect of shares issued after May 3, 1990. 


S. 6202.1 added by P.C. 1990-51, s. 2, January 18, 1990, Canada Gazette, 
Part II, January 31, 1990. Paras. 6202.1(2)(a) and (b) are applicable in 
respect of shares issued after December 15, 1987, other than.a share issued 
at a particular time 


(a) pursuant to an agreement in writing entered into before December 
16, 1987; 


(b) as part of a distribution of shares to the public made in accordance 
with the terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice, required by law to be filed 
before distribution of the shares begins, filed before December 16, 
1987 with a public authority in Canada in accordance with the securi- 
ties legislation of the province in which the shares were distributed; or 
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(c) to a partnership in which interests were issued as part of a distribu- 
tion to the public made in accordance with the terms of a prospectus, 
preliminary prospectus, registration statement, offering memorandum 
or notice, required by law to be filed before distribution of the inter- 
ests begins, filed before December 16, 1987 with a public authority in 
Canada in accordance with the securities legislation of the province in 
which the interests were distributed, where all interests in the partner- 
ship issued at or before the particular time were issued as part of the 
distribution or prior to the beginning of the distribution. 


The remainder of s. 6202.1 is applicable in respect of shares issued after 
June 17, 1987. 


Definitions [Reg. 6202.1]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “Canada” —ITA 255, Interpretation Act 35(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “disposition” — ITA 
248(1); “dividend” —ITA 248(1); “excluded obligation” — Reg. 
6202.1(5); “mutual fund corporation” — ITA 131(8), 248(1); “new right”, 
“new share” — Reg. 6202.1(5); “paid-up capital” —ITA 89(1), 248(1); 
“person”, “prescribed” —ITA 248(1); “prescribed right” — Reg. 
6202.1(1.1), (2.1); “property” —ITA 248(1); “province”, “security” — 
Interpretation Act 35(1); “share”, “subsidiary wholly-owned corpora- 
tion” — ITA 248(1); “specified person” — Reg. 6202.1(5); “trust” — ITA 
104(1), 248(1), (3); “undertaking” — Reg. 6202.1(4); “writing” — Inter- 
pretation Act 35(1). 


Interpretation Bulletins: IT-503: Exploration and development shares 
(archived). 


6203. (1) [Share-purchase tax credit] — For the pur- 
poses of subsection 192(6) of the Act, a prescribed share 
of the capital stock of a taxable Canadian corporation is a 
share (other than a share acquired by a taxpayer under cir- 
cumstances referred to in section 66.3 of the Act, a share 
acquired as consideration for a disposition of property in 
respect of which an election was made under subsection 
85(1) or (2) of the Act and a share that can be considered 
to have been issued, directly or indirectly, for considera- 
tion that includes other shares of the capital stock of the 
corporation) where, at the time it is issued, 


(a) under the terms or conditions of the share or any 
agreement in respect of the share or its issue, 


(i) the amount of the dividends (in this section re- 
ferred to as the “dividend entitlement’) that the 
corporation may declare or pay on the share is not 
limited to a maximum amount or fixed at a mini- 
mum amount at that time or any time thereafter by 
way of a formula or otherwise, 


(ii) the amount (in this section referred to as the 
“liquidation entitlement’) that the holder of the 
share is entitled to receive on the share on the dis- 
solution, liquidation or winding-up of the corpora- 
tion is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or 
otherwise, 


(iii) the share cannot be converted into any other 
security, other than into another security of the cor- 
poration that would, if it were issued for considera- 
tion that does not include other shares of the capital 
stock of the corporation, be a prescribed share, 


(iv) the holder of the share cannot at that time or at 
any time thereafter cause the share to be redeemed, 
acquired or cancelled by the corporation or any 
specified person in relation to the corporation, ex- 
cept where the redemption, acquisition or cancella- 
tion is required pursuant to a conversion that is not 
prohibited by subparagraph (iil), 

(v) no person or partnership has, either absolutely 
or contingently, an obligation to reduce, or to cause 
the corporation to reduce, at that time or at any 
time thereafter, the paid-up capital in respect of the 
share, except where the reduction is required pur- 
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suant to a conversion that is not prohibited by sub- 
paragraph (ii1), 
(vi) no person or partnership has, either absolutely 


or contingently, an obligation at that time or at any 
time thereafter to 


(A) provide assistance to acquire the share, 
(B) make a loan or payment, 
(C) transfer property, or 


(D) otherwise confer a benefit by any means 
whatever, including the payment of a dividend, 


that may reasonably be considered to be, directly 
or indirectly, a repayment or return by the corpora- 
tion or a specified person in relation to the corpora- 
tion of all or part of the consideration for which the 
share was issued, 


(vii) neither the corporation nor any specified per- 
son in relation to the corporation has, either abso- 
lutely or contingently, the right or obligation to re- 
deem, acquire or cancel, at that time or at any time 
thereafter, the share in whole or in part other than 
for an amount that approximates the fair market 
value of the share (determined without reference to 
any such right or obligation), and 


(vill) no person or partnership has, either abso- 
lutely or contingently, an obligation to provide, at 
that time or at any time thereafter, any form of un- 
dertaking with respect to the share (including any 
guarantee, security, indemnity, covenant or agree- 
ment and including the lending of funds to or the 
placing of amounts on deposit with, or on behalf 
of, the holder of the share or any specified person 
in relation to holder) that may reasonably be con- 
sidered to have been given to ensure that 


(A) any loss that the holder of the share may 
sustain by virtue of the holding, ownership or 
disposition of the share is limited in any re- 
spect, or 


(B) the holder of the share will derive earnings 
by virtue of the holding, ownership or disposi- 
tion of the share; 


(b) the corporation or a specified person in relation to 
the corporation cannot reasonably be expected - to, 
within two years after the time the share is issued, 


(1) acquire or cancel the share in whole or in part, 


(i1) reduce the paid-up capital of the corporation in 
respect of the share, or 


(iii) make a payment, transfer or other provision, 
directly or indirectly, by way of a dividend, loan, 
purchase of shares, financial assistance to any pur- 
chaser of the share or in any other manner 
whatever, that may reasonably be considered to be 
a repayment or return of all or part of the consider- 
ation for which the share was issued 


otherwise than as a consequence of the payment of a 
dividend paid by a subsidiary wholly-owned corpora- 
tion to its parent, of an amalgamation of a subsidiary 
wholly-owned corporation or of a winding-up to 
which subsection 88(1) of the Act applies; 


(c) no person or partnership can reasonably be ex- 
pected to provide, within two years after the time the 
share is issued, any form of undertaking with respect 
to the share (including any guarantee, security, indem- 
nity, covenant or agreement and including the lending 
of funds to, or the placing of amounts on deposit with, 
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or on behalf of, the holder of the share or any specified 
person in relation to the holder); and 


(d) it cannot reasonably be expected that any of the 
terms or conditions of the share or any existing agree- 
ment in respect of the share or its issue will thereafter 
be modified or amended, or that any new agreement in 
respect of the share or its issue will be entered into, 
within two years after the time the share is issued, in 
such a manner that the share would not be a prescribed 
share if it had been issued at the time of such modifi- 
cation or amendment or at the time the new agreement 
is entered into. 


(2) [Interpretation] — For the purposes of subsection 

(1), 
(a) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all of the dividend entitlement is deter- 
minable by reference to the dividend entitlement of 
another share of the capital stock of the corporation 
that meets the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all of the liquidation entitlement is de- 
terminable by reference to the liquidation entitlement 
of another share of the capital stock of the corporation 
that meets the requirements of subparagraph (1)(a)(ii); 


(c) where a corporation has merged or amalgamated 
with one or more other corporations, the corporation 
formed as a result of the merger or amalgamation shall 
be deemed to be the same corporation as, and a contin- 
uation of, each of its predecessor corporations and a 
share issued on the merger or amalgamation as consid- 
eration for another share shall be deemed to be the 
same share as the share for which it was issued but 
this paragraph does not apply if the share issued on the 
merger or amalgamation is not a prescribed share at 
the time of its issue; and 


(d) an agreement entered into between the first pur- 
chaser of a share and another person or partnership, 
other than a specified person in relation to the corpora- 
tion issuing the share, for the sale of the share to that 
other person or partnership shall be deemed not to be 
an undertaking with respect to the share. 


(3) [“Specified person”] — For the purposes of sub- 
sections (1) and (2), “specified person’, in relation to a 
corporation or a holder of a share, as the case may be (in 
this subsection referred to as the “taxpayer’), means any 
person or partnership with whom the taxpayer does not 
deal at arm’s length or any partnership or trust of which 
the taxpayer (or a person or partnership with whom the 
taxpayer does not deal at arm’s length) is a member or 
beneficiary, respectively. 

History: S. 6203 added by P.C. 1986-2770, s. 8, December 11, 1986, 


Canada Gazette, Part II, December 24, 1986, effective from May 23, 
1985. 


Definitions [Reg. 6203]: “amount” —ITA 248(1); “arm’s length” — 


ITA 251(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “dis- 
position” —ITA 248(1); “dividend”? —ITA 248(1); “dividend entitle- 
ment” — Reg. 6203(1)(a)(i), 6203(2)(a); “liquidation entitlement” — Reg. 
6203( 1)(a)(1i), 6203(2)(b); “paid-up capital” — ITA 89(1), 248(1); “per- 


son”, “prescribed”, “property” — ITA 248(1); “security” — Interpretation 
Act 35(1); “share” —ITA 248(1); “specified person” — Reg. 6203(3); 
“subsidiary wholly-owned corporation” — ITA 248(1); “taxable Canadian 
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corporation” — ITA 89(1), 248(1); “trust”? — 


ITA 104(1), 248(1), (3). 


“taxpayer” — ITA 248(1); 


6204. (1) [Employee stock option deduction — 
prescribed share] — For the purposes of paragraph 
110(1)(d) of the Act, a share is. a prescribed share of the 
capital stock of a corporation at the time of its sale or is- 
sue, as the case may be, where, at that time, 


nema Amendment — a vabives 
) opening words | el eho 


(1) for 4 ‘purposes of paragraph ocyca) ad section 

44.1 of the Act, a share is a prescribed share of the Capi- 
tal stock of a corporation at the time of its sale or issue, 8 
as the case may be, where, atthatQtimie) 22 oe i 


Application: The March AG, 20 O1 draft Teuleron “(capital gains. 
deferral — eligible. small bu iness investments), subsec. 11),. will 
amend the opening. words of subsec. 6204(1) to read | as above, pe : 
ble in respect. of dispositions that occur after February 2), 2000. 


Technical Notes: Subsection 6204(1) prescribes. a eommon 
share for the purposes of paragraph 110(1)(d) of the Ac The — 
subsection is amended to have it also apply for the purposes of _ 
section 44.1 of the Act [small business share rollover — ed.]. 


(a) under the terms or conditions of the share or any 
agreement in respect of the share or its issue, 


(i) the amount of the dividends (in this section re- 
ferred to as the “dividend entitlement’) that the 
corporation may declare or pay on the share is not 
limited to a maximum amount or fixed at a mini- 
mum amount at that time or at any time thereafter 
by way of a formula or otherwise, 


(ii) the amount (in this section referred to as the 
“liquidation entitlement”) that the holder of the 
share is entitled to receive on the share on the dis- 
solution, liquidation or winding-up of the corpora- 
tion is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or 
otherwise, 


(iii) the share cannot be converted into any other 
security, other than into another security of the cor- 
poration or of another corporation with which it 
does not deal at arm’s length that is, or would be at 
the date of conversion, a prescribed share, 


(iv) the holder of the share cannot at that time or at 
any time thereafter cause the share to be redeemed, 
acquired or cancelled by the corporation or any 
specified person in relation to the corporation, ex- 
cept where the redemption, acquisition or cancella- 
tion is required pursuant to a conversion that is not 
prohibited by subparagraph (ii1), 


(v) no person or partnership has, either absolutely 
or contingently, an obligation to reduce, or to cause 
the corporation to reduce, at that time or at any 
time thereafter, the paid-up capital in respect of the 
share, except where the reduction is required pur- 
suant to a conversion that is not prohibited by sub- 
paragraph (iii), and 


(vi) neither the corporation nor any specified per- 
son in relation to the corporation has, either abso- 
lutely or contingently, the right or obligation to re- 
deem, acquire or cancel, at that time or any later 
time, the share in whole or in part other than for an 
amount that approximates the fair market value of 
the share (determined without reference to any 
such right or obligation) or a lesser amount; 
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(b) the corporation ora specified person in relation to 
the corporation cannot ‘reasonably be expected to, 
within two years after the time the share is sold or is- 
sued, as the case may be, redeem; acquire or cancel 
the share in whole or in part, or reduce the paid-up 
capital of the corporation in respect of the share, other- 
wise than as a consequence of 


(i) an amalgamation of a subsidiary wholly-owned 
“corporation, 


(11) a winding-up to which subsection 88(1) of the 
Act applies, or 


(111). a distribution or appropriation to which sub- 
section 84(2) of the Act applies; and 


(c) it cannot reasonably be expected that any of the 
terms or conditions of the share or any existing agree- 
ment in respect of the share or its sale or issue will be 
modified or amended, or that any new agreement in 
respect of the share, its sale or issue will be entered 
into, within two years after the time the share is sold 
or issued, in such a manner that the share would not be 
_a prescribed share if it had been sold or issued at the 
time of such modification or amendment or at the time 
the new agreement is entered into. 


(2) [Rules] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all of the dividend entitlement is deter- 
minable by reference to the dividend entitlement of 
another share of the capital stock of the corporation 
that meets the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to.a maximum amount or fixed at a minimum 
amount where 1t may reasonably, be considered that all 
or substantially all of the liquidation entitlement is de- 
terminable by reference to the liquidation entitlement 
of another share of the capital stock of the corporation 
that meets the requirements of subparagraph (1)(a)(ii); 
and 


(c) the determination of whether a share of the capital 
stock of a corporation is a prescribed share shall be 
made without reference to a right or obligation to re- 
deem, acquire or cancel the share or to cause the share 
to be redeemed, acquired or cancelled where 


(i) the share was issued or sold pursuant to an em- 
ployee share purchase agreement (in this paragraph 
referred to as “the agreement’) to an employee (in 
this paragraph referred to as “the holder’) of the 
corporation or of another corporation with which 
the corporation was not dealing at, arm’s length, 


(ii) the holder was dealing at arm’s length with 
each corporation referred to in subparagraph (i) at 
the time the share was issued or sold, and 


(iii) having regard to all the circumstances, includ- 
ing the terms of the agreement, it can reasonably be 
considered that 


(A) the amount payable on the redemption, ac- 
quisition or cancellation (in this clause and in 
clause (B) referred to as the “acquisition”) of 
the share will not exceed 


(I) the adjusted cost base to the holder of the 
share immediately before the acquisition, 
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where the acquisition was provided for in 
the agreement and the principal purpose for 
its. provision was to protect the holder 
against any loss in respect of the share, or 


(II) the fair market value of the share imme- 
diately. before the acquisition, where the ac- 
quisition was provided for in the agreement 
and the principal purpose for its provision 
was to provide the holder with a market for 
the share, and 


(B) no portion of the amount payable on the. ac- 
quisition of the share is directly determinable 
by reference to the profits of the corporation, or 
of another corporation with which the corpora- 
tion does not deal at arm’s length, for all or any 
part of the period during which the holder 
owned the share or had a right to acquire the 
share, unless the reference to the profits of the 
corporation or the other corporation is only for 
the purpose of determining the fair market 
value of the share pursuant to a formula set out 
in the agreement. 


(3) [“Specified person”] — For the purposes of sub- 
section (1), “specified person’, in relation to a corpora- 
tion, means 


(a) any person or partnership with whom the corpora- 
tion does not deal at arm’s length otherwise than be- 
cause of a right referred to in paragraph 251(5)(b) of 
the Act that arises as a result of an offer by the person 
or partnership to acquire all or substantially all of the 
shares of the capital stock of the corporation, or 


(b) any partnership or trust of which the corporation 
(or a person or partnership with whom the corporation 
does not deal at arm’s length) is a member or benefici- 
ary, respectively. 


(4) For the purposes of subsection (3), the Act shall be 
read without reference to subsection 256(9) of the Act. 


History: Para. 6204(1)(b) amended by P.C. 2003-1497, s. 4, October 2, 
2003, Canada Gazette, Part Il, October 22, 2003, applicable to options 
exercised after 1998. The para. formerly read: 


(b) the corporation or a specified person in relation to the corpora- 
tion cannot reasonably be expected to, within two years after the 
time the share is sold or issued, as the case may be, 


(1) redeem, acquire or cancel the share in whole or in part, or 


(11) reduce the paid-up capital of the corporation in respect of 
the share; 


otherwise than as a consequence of an amalgamation of a subsidiary 
wholly-owned corporation or of a winding-up to which subsection 
88(1) of the Act applies; and 


Subparas. 6204(1)(a)(vi), (2)(c)G) and (41), para. 6204(1)(b), subsec. 
6204(3) amended, subsec. 6204(4) added, by P.C. 1997-1146, subsecs. 
1(1), (3), (2), and (4) respectively, August 28, 1997, Canada Gazette, Part 
II, September 17, 1997. Subpara. 6204(1)(a)(vi) applicable to shares 
isssued or sold after 1994; para. 6204(1)(b), subsecs. (3) and (4) applicable 
to 1996 et seq., and subparas. 6204(2)(c)(i) and (11) applicable to 1985 et 
Seq. 


Subpara. 6204(1)(b)(1), subsec. 6204(3) amended, para. 6204(2)(c) added, 
by P.C. 1994-618, subsecs. 2(1), (3), and (2) respectively, April 21, 1994, 
Canada Gazette, Part I, May 4, 1994, applicable to 1985 et seq. 


S, 6204 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Ga- 
zette, Part Il, December 24, 1986, effective from May 23, 1985. 


Definitions [Reg. 6204]: “adjusted cost base’? —ITA 54, 248(1); 
“amount” — ITA 248(1); “arm’s length” — ITA 251(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “dividend” —ITA 248(1); “divi- 
dend entitlement” — Reg. 6204(1)(a)(1), 6204(2)(a); “employee” — ITA 
248(1); “liquidation entitlement” — Reg. 6204(1)(a)(ii), 6204(2)(b); 
“paid-up capital” —ITA 89(1), 248(1); “person”, “prescribed” — ITA 
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S: 


248(1); “share”, “subsidiary wholly-owned corporation” — ITA 248(1); 
“trust? —ITA 104(1), 248(1), (3). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock op- 
tions; IT-171R2: Non-resident individuals — computation of taxable in- 
come earned in Canada and non-refundable tax credits (archived). 


6205. (1) [Capital gains deduction — prescribed 
share] — For the purposes of subsections 110.6(8) and 
(9) of the Act and subject to subsection (3), a prescribed 
share is a share of the capital stock of a corporation where 


(a) under the terms or conditions of the share or any 
agreement in respect of the share or its issue, 


(i) at the time the share is issued, 


(A) the amount of the dividends (in this section 
referred to as the “dividend entitlement’) that 
the corporation may declare or pay on the share 
is not limited to a maximum amount or fixed at 
a minimum amount at that time or at any time 
thereafter by way of a formula or otherwise, 


(B) the amount (in this section referred to as the 
“liquidation entitlement’) that the holder of the 
share is entitled to receive on the share on the 
dissolution, liquidation or winding-up of. the 
corporation is not limited to a maximum 
amount or fixed at a minimum amount by way 
of a formula or otherwise, 


(C) the share cannot be converted into any other 
security, other than into another security of the 
corporation that is, or would be at the date of 
conversion, a prescribed share, 


(D) the holder of the share does not, at that time 
or at any time thereafter, have the right or obli- 
gation to cause the share to be redeemed, ac- 
quired or cancelled by the corporation or a 
specified person in relation to the corporation, 
except where the redemption, acquisition or 
cancellation is. required pursuant to a conver- 
sion that is not prohibited by clause (C), 


(E) no person or partnership has, either abso- 
lutely or contingently, an obligation to reduce, 
or to cause the corporation to reduce, at that 
time or at any time thereafter, the paid-up capi- 
tal in respect of the share, otherwise than by 
way of a redemption, acquisition or cancellation 
of the share that is not prohibited by this 
section, 


(F) no person or partnership has, either abso- 
lutely or contingently, an obligation (other than 
an excluded obligation in relation to the share, 
as defined in subsection 6202.1(5)) at that time 
or any time thereafter to 


(1) provide assistance to acquire the share, 
(Il) make a loan or payment, 
(III) transfer property, or 


(IV) otherwise confer a benefit by any 
means whatever, including the payment of a 
dividend, 


that may reasonably be considered to be, di- 
rectly or indirectly, a repayment or return by the 
corporation or a specified person in relation to 
the corporation of all or part of the considera- 
tion for which the share was issued, and 


(G) neither the corporation nor any specified 
person in relation to the corporation has, either 
absolutely or contingently, the right or obliga- 


tion to redeem, acquire or cancel, at that time or 
at any time thereafter, the share in whole or in 
part, except where the redemption, acquisition 
or cancellation is required pursuant to a conver- 
sion that is not prohibited by clause (C), 


(11) no person or partnership has, either absolutely 
or contingently, an obligation (other than an ex- 
cluded obligation in relation to the share, as de- 
fined in subsection 6202.1(5)) to provide, at any 
time, any form of undertaking with respect to the 
share (including any guarantee, security, indem- 
nity, covenant or agreement and including the lend- 
ing of funds to or the placing of amounts on de- 
posit with, or on behalf of, the holder of the share 
or any specified person in relation to that holder) 
that may reasonably be considered to have been 
given to ensure that 


(A) any loss that the holder of the share may 
sustain by virtue of the holding, ownership or 
disposition of the share is limited in any re- 
spect, or 


(B) the holder of the share will derive earnings 
by virtue of the holding, ownership or disposi- 
tion of the share; and 


(b) at the time the share is issued, it cannot reasonably 
be expected, having regard to all the circumstances, 
that any of the terms or conditions of the share or any 
existing agreement in respect of the share or its issue 
will thereafter be modified or amended or that any 
new agreement in respect of the share or its issue will 
be entered into, in such a manner that the share would 
not be a prescribed share if it had been issued at the 
time of such modification or amendment or at the time 
the new agreement is entered into. 


Related Provisions: Reg. 6205(4) — Interpretation. 


(2) [Capital gains deduction — prescribed 
share] — For the purposes of subsections 110.6(8) and 
(9) of the Act and subject to subsection (3), a prescribed 
share is a share of the capital stock of a particular corpo- 
ration where 


(a) it is a particular share that is owned by a person 
and that was issued by the particular corporation as 
part of an arrangement to that person, to a spouse, 
common-law partner or parent of that person or, if the 
person is a trust described in paragraph 104(4)(a) of 
the Act, to the person who created the trust or by 
whose will the trust was created or, if the person is a 
corporation, to another person owning all of the issued 
and out-standing shares of the capital stock of the cor- 
poration or to a spouse, common-law partner or parent 
of that other person, and 


(i) the main purpose of the arrangement was to per- 
mit any increase in the value of the property of the 
particular corporation to accrue to other shares that 
would, at the time of their issue, be prescribed 
shares if this section were read without reference to 
this subsection, and 


(ii) at the time of the issue of the particular share or 
at the end of the arrangement, 


(A) the other shares were owned by 


(1) the person to whom the particular share 
was issued (in this paragraph referred to as 
the “original holder’), 


(II) a person who did not deal at arm’s 
length with the original holder, 
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(III) a trust none of the beneficiaries of 
which were persons other than the original 
holder or a person who did not deal at arm’s 
length with the original holder, or 


(IV) any combination of persons described 
in subclause (1), (ID) or (IID, 


(B) the other shares were owned by employees 
of the particular corporation or of a corporation 
controlled by the particular corporation, or 


(C) the other shares were owned by any combi- 
nation of persons each of whom is described in 
clause (A) or (B); or 


(b) it is a share that was issued by a mutual fund 
corporation. 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”; 
Reg. 6205(4) — Interpretation. 


(3) [Capital gains deduction — prescribed 
share] — For the purposes of subsections 110.6(8) and 
(9) of the Act, a prescribed share does not include a share 
of the capital stock issued by a mutual fund corporation 
(other than an investment corporation) the value of which 
can reasonably be considered to be, directly or indirectly, 
derived primarily from investments made by the mutual 
fund corporation in one or more corporations (in this sub- 
section referred to as an “investee corporation”) con- 
nected with it (within the meaning of subsection 186(4) of 
the Act on the assumption that the references in that sub- 
section to “payer corporation” and “particular corpora- 
tion” were read as references to “investee corporation” 
and “mutual fund corporation”, respectively). 


Related Provisions: ITA 186(7) — Interpretation of “connected”. 


(4) [Rules] — For the purposes of this section, 


(a) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that 


(i) all or substantially all of the dividend entitle- 
ment is determinable by reference to the dividend 
entitlement of another share of the capital stock of 
the corporation that meets the requirements of 
clause (1)(a)(i)(A), or 


(ii) the dividend entitlement. cannot be such as to 
impair the ability of the corporation to redeem an- 
other share of the capital stock of the corporation 
that meets the requirements of paragraph (2)(a); 


(b) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all of the liquidation entitlement is de- 
terminable by reference to the liquidation entitlement 
of another share of the capital stock of the corporation 
that meets. the requirements of clause (1)(a)(i)(B); 


(c) where two or more corporations (each of which is 
referred to in this paragraph as a “predecessor corpora- 
tion”) have merged or amalgamated, the corporation 
formed as a result of the merger or amalgamation (in 
this paragraph referred to as the “new corporation”) 
shall be deemed to be the same corporation as, and a 
continuation of, each of the predecessor corporations 
and a share of the capital stock of the new corporation 
issued on the merger or amalgamation as considera- 
tion for a share of the capital stock of a predecessor 
corporation shall be deemed to be the same share as 
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the share of the predecessor corporation for which it 
was issued, but this paragraph does not apply if the 
share issued on the merger or amalgamation is not a 
prescribed share at the time of its issue and either 


(1) the terms and conditions of that share are not 
identical to those of the share of the predecessor 
corporation for which it was issued, or 


(11) at the time of its issue the fair market value of 
that share is not the same as that of the share of the 
predecessor corporation for which it was issued; 


(d) a reference in clauses (1)(a)(i)(D) and (G) and sub- 
paragraph (1)(a)(ii) to a right or obligation of the cor- 
poration or a person or partnership does not include a 
right or obligation provided in a written agreement 
among shareholders of a private corporation owning 
more than 50% of its issued and outstanding share 
capital having full voting rights under all circum- 
stances to which the corporation, person or partnership 
is a party unless it may reasonably be considered, hav- 
ing regard to all the circumstances, including the terms 
of the agreement and the number and relationship of 
the shareholders, that one of the main reasons for the 
existence of the agreement is to avoid or limit the ap- 
plication of subsection 110.6(8) or (9) of the Act; 


(e) where at any particular time after November 21, 
1985, the terms or conditions of a share are changed or 
any existing agreement in respect thereof is. changed 
or a new agreement in respect of the share is entered 
into, the share shall, for the purpose of determining 
whether it is a prescribed share, be deemed to have 
been issued at that particular time; and 


(f) the determination of whether a share of the capital 
stock of a corporation is a prescribed share for the pur- 
poses of subsection (1) shall be made without refer- 
ence to a right or obligation to redeem, acquire or can- 
cel the share or to cause the share to be redeemed, 
acquired or cancelled where 


(1) the share was issued pursuant to an employee 
share purchase agreement (in this paragraph re- 
ferred to as “the agreement”) to an employee (in 
this paragraph referred to as “the holder’) of the 
corporation or of a corporation with which it did 
not deal at arm’s length, 


(11) the holder was dealing at arm’s length with 
each corporation referred to in subparagraph (i) at 
the time the share was issued, and 


(iii) having regard to all the circumstances includ- 
ing the terms of the agreement, it may reasonably 
be considered that 


(A) the amount payable on the redemption, ac- 
quisition or cancellation (in this clause and in 
clause (B) referred to as the “acquisition”) of 
the share will not exceed 


(I) the adjusted cost base of the share to the 
holder immediately before the acquisition, 
where the acquisition was provided for in 
the agreement and the principal purpose for 
its provision was to protect the holder 
against any loss in respect of the share, or 


(iI) the fair market value of the share imme- 
diately before the acquisition, where the ac- 
quisition was provided for in the agreement 
and the principal purpose for its provision 
was to provide the holder with a market for 
the share, and 
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(B) no portion of the amount payable on the ac- 
quisition of the share is directly determinable 
by reference to the profits of the corporation, or 
of another corporation with which it does not 
deal at arm’s length, for all or any part of the 
period during which the holder owned the share 
or had a right to acquire the share, unless the 
reference to the profits of the corporation or the 
other corporation is only for the purpose of de- 
termining the fair market value of the share pur- 
suant to a formula set out in the agreement. 


(5) [“Specified person”]— For the purposes of this 
section, “specified person”, in relation to a corporation or 
a holder of a share, as the case may be (in this subsection 
referred to as the “taxpayer”), means any person or part- 
nership with whom the taxpayer does not deal at arm’s 
length or any partnership or trust of which the taxpayer 
(or a person or partnership with whom the taxpayer does 
not deal at arm’s length) is a member or beneficiary, 
respectively. 


History: The opening words of para. 6205(2)(a) amended by P.C. 2001- 
957, s. 5, May 31, 2001, Canada Gazette, Part Il, June 20, 2001, applica- 
ble to 2001 et seqg., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obliga- 
tions Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation 
year, the amendment applies to the taxpayer and the person in respect of 
the applicable taxation year ef seq. 


All that portion of subsec. 6205(2) preceding subpara. (a)(ii) amended by 
P.C. 1994-618, subsec. 3(1), April 21; 1994, Canada Gazette, Part I, May 
4, 1994, applicable to 1985 et seq., except that for taxation years ending 
before May 5, 1994, the reference in subpara: 6205(2)(a)(i) to “without 
reference to this subsection” shall be.read as “without reference to this 
paragraph”. 


Cl. 6205(2)(a)(ii)(B) amended, and cl. (C) added, by P.C. 1994-618, sub- 
sec. 3(3), April 21, 1994, Canada Gazette, Part Il, May 4, 1994, applicable 
to 1985 et seq. 


Para. 6205(4)(c) amended by the said P.C. 1994-618, subsec. 3(4), appli- 
cable to mergers and amalgamations occurring after 1984. 


Cl. 6205(1)(a)G)(F) and subpara. (1)(a)(i1) amended by P.C. 1991-2475, s. 
2, December 12, 1991, Canada Gazette, Part Il, January 1, 1992, applica- 
ble after June 17, 1987. 


Paras. 6205(2)(a), (b) substituted for (a) to (c), and subpara. 6205(4)(a)(i1) 
amended, by P.C. 1990-1838, subsecs. 1(1), (2), August 28, 1990, Canada 
Gazette, Part Il, September 12, 1990, applicable to 1985 et seq. 


Para. 6205(4)(f) added by subsec. 1(3) of the said P.C. 1990-1838, appli- 
cable after November 27, 1986. 


S. 6205 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Ga- 
zette, Part Il, December 24, 1986, applicable to 1985 et seq. 


Definitions [Reg. 6205]: “adjusted cost base’—ITA 54, 248(1); 
“amount” — ITA 248(1); “arm’s length” —ITA 251(1); “connected” — 
ITA 186(4), (7); “controlled” — ITA 256(6), (6.1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); “divi- 
dend” — ITA 248(1); “dividend entitlement” — Reg. 6205(1)(a)(i)(A), 
6205(4)(a); “employee” — ITA 248(1); “investment corporation” — ITA 
130(3),  248(1); “liquidation entitlement” — Reg. 6205(1)(a)(i)(B), 
6205(4)(b); “mutual fund corporation” — ITA 131(8), 248(1); “paid-up 
capital” — ITA 89(1), 248(1); “person”, “prescribed” — ITA 248(1); “pri- 
vate corporation” —ITA 89(1), 248(1); “property” — ITA 248(1); “se- 
curity” — Interpretation Act 35(1); “share”, “shareholder” — ITA 248(1); 
“specified person” — Reg. 6205(5); “taxpayer” —ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3); “written” — J/nterpretation Act 35(1)“writing”. 


6206. [Prescribed share for ITA 84(8)] — The Class I 
Special Shares of Reed Stenhouse Companies Limited, is- 
sued before January 1, 1986, are prescribed for the pur- 
poses of subsection 84(8) of the Act. 


History: S. 6206 added by P.C. 1986-2770, s. 8, December 11, 1986, 
Canada Gazette, Part Il, December 24, 1986, effective from May 23, 
1985. 


Income Tax Regulations 


6207. (1) For the purposes of paragraph 183.1(4)(c) of the 
Act (as it read in its application to transactions entered 
into before September 13, 1988), a share is a prescribed 
share of the capital stock of an acquiring corporation 
where, at the time the share is issued 


(a) under the terms or conditions of the share or any 
agreement in respect of the share or its issue, 


(i) the amount of the dividends (in this section re- 
ferred to as the “dividend entitlement’) that the 
corporation may declare or pay on the share is not 
limited to a maximum amount or fixed at a mini- 
mum amount at that time or at any time thereafter 
by way of a formula or otherwise, 


(ii) the amount (in this section referred to as the 
“liquidation entitlement’) that the holder of the 
share is entitled to receive on the share on the dis- 
solution, liquidation or winding-up of the corpora- 
tion is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or 
otherwise, 


(ii1) the share cannot be converted into any other 
security, other than into another security of the cor- 
poration or of another corporation with which it 
does not deal at arm’s length that is, or would be at 
the date of conversion, a prescribed share, 


(iv) the holder of the share does not, at that time or 
at any time thereafter, have the right or obligation 
to cause the share to be redeemed, acquired or can- 
celled by the corporation or any specified person in 
relation to the corporation, except where the re- 
demption, acquisition or cancellation is required 
pursuant to a conversion that is not prohibited by 
subparagraph (iii), 


(v) no person or partnership has, either absolutely 
or contingently, an obligation to reduce, or to cause 
the corporation to reduce, at that time or at any 
time thereafter, the paid-up capital in respect of the 
share, otherwise than by way of a redemption, ac- 
quisition or cancellation of the share that is not 
prohibited by this section, and 


(vi) neither the corporation nor any specified per- 
son in relation to the corporation has, either abso- 
lutely or contingently, the right or obligation to re- 
deem, acquire or cancel, at that time or at any time 
thereafter, the share in whole or in part, except 
where the redemption, acquisition or cancellation 
is required pursuant to a conversion that is not pro- 
hibited by subparagraph (iii); and 


(b) it cannot reasonably be expected, having regard to 
all the circumstances, that any of the terms or condi- 
tions of the share or any existing agreement in respect 
of the share or its issue will be modified or amended, 
or that any new agreement in respect of the share or its 
issue will be entered into, in such a manner that the 
share would not be a prescribed share if it had been 
issued at the time of such modification or amendment 
or at the time the new agreement is entered into. 


(2) For the purposes of this section, 


(a) the dividend entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all the dividend entitlement is determi- 
nable by reference to the dividend entitlement of an- 
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other share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital 
stock of a corporation shall be deemed not to be lim- 
ited to a maximum amount or fixed at a minimum 
amount where it may reasonably be considered that all 
or substantially all of the liquidation entitlement is de- 
terminable by reference to the liquidation entitlement 
of another share of the capital stock of the corporation 
that meets the requirements of subparagraph (1)(a)(ii); 


(c) where at any particular time after June 3, 1987, the 
terms or conditions of a share are changed or any ex- 
isting agreement in respect of the share is changed or a 
new agreement in respect of the share is entered into, 
the share shall, for the purpose of determining whether 
it is a prescribed share, be deemed to have been issued 
at that particular time; 


(d) the determination of whether a share of the capital 
stock of a corporation owned by an employee of the 
corporation or another corporation with which it does 
not deal at arms’ length is a prescribed share shall be 
made without reference to a right or obligation with 
respect to an acquisition of the share, the consideration 
for which is described in subparagraph 183.1(4)(c)() 
or (11) of the Act (as those subparagraphs read in their 
application to transactions entered into before Septem- 
ber 13, 1988) where no portion of the amount payable 
on the acquisition of the share is directly determinable 
by reference to the profits of the corporation or the 
other corporation for all or any part of the period dur- 
ing which the employee owned the share or had a right 
to acquire the share, unless the reference to the profits 
of the corporation or the other corporation is only for 
the purpose of determining the fair market value of the 
share pursuant to a formula set out in the employee 
share purchase agreement under which the employee 
-acquired the share; and 


(e) a reference in subparagraphs (1)(a)(iv) and (vi) toa 
right or obligation of the corporation or a person or 
partnership does not include a right or obligation pro- 
vided in a written agreement among shareholders of a 
private corporation owning more than 50% of its is- 
sued and outstanding share capital having full voting 
rights under all circumstances to which the corpora- 
tion, person or partnership is a party unless it may rea- 

' sonably be considered, having regard to all the cir- 
cumstances including the terms of the agreement and 
the number and relationship of the shareholders, that 
one of the main reasons for the existence of the agree- 
ment is to avoid or limit the application of subsection 
183.1(1) of the Act. 


(3) For the purposes of subsection (1), “specified person” 
in relation to a corporation means any person or partner- 
ship with whom the corporation does not deal at arm’s 
length or any partnership or trust of which the corporation 
(or a person or partnership with whom the corporation 
does not deal at arm’s length) is a member or beneficiary, 
respectively, 


History: That portion of s. 6207 preceding para. (a) amended by P.C. 
1992-2335, Sch. II, s. 14, November 19, 1992, Canada Gazette, Part II, 
December. 2, 1992, applicable after November 27, 1986. 


S. 6207 added by P.C. 1990-1838, s. 2, August 28, 1990, Canada Gazette, 
Part II, September, 12, 1990, applicable after November 27, 1986, except 
that it does not apply with respect to transactions entered. into on or after 
September 13, 1988, other than transactions that are part of a series of 
transactions, determined without reference to subsection 248(10) of the /n- 
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come Tax Act, commencing before September 13, 1988 and completed 
before 1989. 

Definitions [Reg. 6207]: “amount? —ITA 248(1); “arm’s length” — 
ITA 251(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “divi- 
dend”, “employee” —ITA 248(1); “paid-up capital’”—ITA 89(1), 
248(1); “person”, “prescribed” —ITA 248(1); “private corporation” — 
ITA 89(1), 248(1); “share”, “shareholder” — ITA 248(1); “trust” — ITA 
104(1), 248(1), (3); “written” — Interpretation Act 35(1)“writing”. 


[Non-resident withholding . tax — 
prescribed security] — For the purposes of clause 
212(1)(b)(vii)(E) of the Act, a prescribed security with re- 
spect to an obligation of a corporation is 


(a) a share of the capital stock of the corporation 
unless 


(i) under the terms and conditions of the share, any 
agreement relating to the share or any modification 
of such terms, conditions or agreement, the corpo- 
ration or a specified person in relation to the corpo- 
ration is or may, at any time within 5 years after 
the date of the issue of the obligation, be required 
to redeem, acquire or cancel, in whole or in part, 
the share (unless the share is or may be required to 
be redeemed, acquired or cancelled by reason only 
of aright to convert the share into, or exchange the 
share for, another share of the corporation that, if 
issued, would be a prescribed security) or to reduce 
its paid-up capital, 

(11) as a result of the modification or establishment 
of the terms or conditions of the share or the 
changing or entering into of any agreement in re- 
spect of the share, the corporation or a specified 
person in relation to the corporation may, within 5 
years after the date of the issue of the obligation, 
reasonably be expected to redeem, acquire or can- 
cel, in whole or in part, the share (unless the share 
is or may be required to be redeemed, acquired or 
cancelled by reason only of a right to convert the 
share into, or exchange the share for, another share 
of the corporation that, if issued, would be a pre- 
scribed security) or to reduce its paid-up capital, or 


(ii1) as a result of the terms or conditions of the 
share or any agreement entered into by the corpora- 
tion or a specified person in relation to the corpora- 
tion or any modification of such terms, conditions 
or agreement, any person is required, either abso- 
lutely or contingently, within 5 years after the date 
of the issue of the obligation, to effect any under- 
taking, including any guarantee, covenant or agree- 
ment to purchase or repurchase the share, and in- 
cluding a loan of funds to or the placing of 
amounts on deposit with, or on behalf of, the share- 
holder or a specified person in relation to the share- 
holder given 


(A) to ensure that any loss that the shareholder 
or a specified person in relation to the share- 
holder may sustain, by reason of the ownership, 
holding or disposition of the share or any other 
property, is limited in any respect, and 


(B) as part of a transaction or event or series of 
transactions or events that included the issuance 
or acquisition of the obligation, 


and for the purposes of this subparagraph, where 
such an undertaking in respect of a share is given at 
any particular time after the date of the issue of the 
obligation, the obligation shall be deemed to have 
been issued at the particular time and the undertak- 
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ing shall be deemed to have been given as part of a 
series of transactions that included the issuance or 
acquisition of the obligation, and 


(b) a right or warrant to acquire a share of the capital 
stock of the corporation that would, if issued, be a pre- 
scribed security with respect to the obligation, 


where all the consideration receivable upon a conversion 
or exchange of the obligation or the prescribed security, 
as the case may be, is a share of the capital stock of the 
corporation described in paragraph (a) or a night or war- 
rant described in paragraph (b), or both, as the case may 
be. 


Related Provisions: Reg. 6208(2) — Consideration for fractional share. 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on 
interest payments to non-residents. 


(2) [Consideration for fraction of a share] — For 
the purposes of this section, where a taxpayer may be- 
come entitled upon the conversion or exchange of an obli- 
gation or a prescribed security to receive consideration in 
lieu of a fraction of a share, that consideration shall be 
deemed not to be consideration unless it may reasonably 
be considered to be receivable as part of a series of trans- 
actions or events one of the main purposes of which is to 
avoid or limit the application of Part XIII of the Act. 


(3) [“Specified person’’] — In this section, “specified 
person’, in relation to a corporation or a shareholder, 
means any person with whom the corporation or the 
shareholder, as the case may be, does not deal at arm’s 
length or any partnership or trust of which the corporation 
or the shareholder, as the case may be, or the person is a 
member or beneficiary, respectively. 


History: S. 6208 added by P.C. 1990-854, s. 1, May 10, 1990, Canada 
Gazette, Part Il, May 23, 1990, applicable after December 19, 1986. 


Definitions [Reg. 6208]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1);. “corporation” — ITA 248(1), Interpretation Act 35(1); “dis- 
position” —ITA 248(1); “paid-up capital” —ITA 89(1), 248(1); “per- 
son”, “prescribed”, “property”, “share”, “shareholder” —ITA 248(1); 
“specified person” — Reg. 6208(3); “taxpayer” — ITA 248(1); “trust” 
ITA 104(1), 248(1), (3). 


6209. [Lending assets — prescribed shares and 
property] — For the purposes of the definition “lending 
asset’ in subsection 248(1) of the Act, 


(a) a share owned by a bank is a prescribed share for a 
taxation year where it is a preferred share of the capi- 
tal stock of a corporation that is dealing at arm’s 
length with the bank that may reasonably be consid- 
ered to be, and is reported as, a substitute or alterna- 
tive for a loan to the corporation, or another corpora- 
tion with whom the corporation does not deal at arm’s 
length, in the bank’s annual report for the year to the 
relevant authority or, where the bank was throughout 
the year subject to the supervision of the relevant au- 
thority but was not required to file an annual report for 
the year with the relevant authority, in its financial 
statements for the year; and 


(b) a property is a prescribed property for a taxation 
year where 


(i) in the case of a security held by a bank, the se- 
curity 1s reported as part of the bank’s trading ac- 
count in its annual report for the year to the rele- 
vant authority or, where the bank was throughout 
the year subject to the supervision of the relevant 
authority but was not required to file an annual re- 
port for the year with the relevant authority, in its 
financial statements for the year, 
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(ii) in the case of a security held by a taxpayer 
other than a bank, the security is at any time in the 
year a property described in an inventory of the 
taxpayer, or 


(iii) the property is a direct financing lease, or is 
any other financing arrangement, of a taxpayer that 
is reported as a loan in the taxpayer’s financial 
statement for the year prepared in accordance with 
generally accepted accounting principles and an 
amount is deductible under paragraph 20(1)(a) of 
the Act in respect of the property that is the subject 
of the lease or arrangement in computing the tax- 
payer’s income for the year. 

History: The opening words of para. 6209(b) amended and subpara. (iii) 


added by P.C. 1999-195, s..1, February 11, 1999, Canada Gazette, Part II, 
March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before’ October 1997 
where the taxpayer elects in writing to have para. 20(1)(1) of the Act, 
as amended, apply to the year and files the election with the Minister 
of National Revenue before October 1998. 
S. 6209 added by P.C. 1990-2779, s. 3, December 20, 1990, Canada Ga- 
zette, Part Il, January 16, 1991, applicable to taxation years and fiscal peri- 
ods commencing after June 17, 1987 that end after 1987. 
Definitions [Reg. 6209]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “bank” —ITA 248(1), Interpretation Act 35(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “inventory” — ITA 248(1); 
“mark-to-market property’ —ITA 142.2(1); “preferred share”, “pre- 
scribed”, “property” —ITA 248(1); “share” —ITA 248(1); “taxation 
year’ — ITA 249; “taxpayer” —ITA 248(1). 


6210. [Prescribed debt obligation — donation of 
listed shares] — For the purposes of paragraph 38(a.1) 
of the Act, a prescribed debt obligation is a bond, deben- 
ture, note, mortgage or similar obligation 


(a) of or guaranteed by the Government of Canada; or 
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(b) of the government of a province or an agent of that 
government. 


History: S. 6210 added by P.C. 2001-954, s. 6, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable after February 18, 1997. 


PART LXIIl — CHILD TAX BENEFITS 


History: Part LXIII (ss. 6300-6302) enacted by P.C. 1992-2714, Decem- 
ber 29, 1992, Canada Gazette, Part II, January 13, 1993, applicable after 
1992. 


6300. Interpretation — In this Part, “qualified depen- 
dant” has the meaning assigned by section 122.6 of the 
Act. 


6301. Non-application of presumption — (1) For the 
purposes of paragraph (g) of the definition “eligible indi- 
vidual” in section 122.6 of the Act, the presumption re- 
ferred to in paragraph (f) of that definition does not apply 
in the circumstances where 


(a) the female parent of the qualified dependant de- 
clares in writing to the Minister that the male parent, 
with whom she resides, is the parent of the qualified 
dependant who primarily fulfils the responsibility for 
the care and upbringing of each of the. qualified 
dependants who reside with.both parents; 


(b) the female parent is a qualified dependant of an 
eligible individual and each of them files a notice with 
the Minister under subsection 122.62 (1) of the Act in 
respect of the same qualified dependant; 


(c) there is more than one female parent of the quali- 
fied dependant who resides with the qualified depen- 
dant and each female parent files a notice with the 
Minister under subsection 122.62 (1) of the Act in re- 
spect of the qualified dependant; or 


(d) more than one notice is filed with the Minister 
under subsection 122.62 (1) of the Act in respect of 
the same qualified dependant who resides with each of 
the persons filing the notices if such persons live at 
different locations. 

History: Paras. 6301(1)(a) to (d) amended by 1998-2270, subsec. 9(1), 


December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after August 27, 1995. 


Subsec. 6301(1) amended by 1996, c. 11, s. 96, to substitute “Minister of 
Human Resources Development” for “Minister of National Health and 
Welfare”, in force July 12, 1996. 


(2) For greater certainty, a person who files a notice re- 
ferred to in paragraph (1)(b), (c) or (d) includes a person 
who is not required under subsection 122.62(3) of the Act 
to file such a notice. 

History: Subsec. 6301(2) amended by 1998-2270, subsec. 9(2), Decem- 


ber 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 
August 27, 1995. 


Subsec, 6301(2) amended by 1996, c. 11, s. 96, to substitute “Minister of 
Human Resources Development” for “Minister of National Health and 
Welfare’, in force July 12, 1996. 
Definitions [Reg. 6301]: “individual”, “Minister” — ITA 248(1); “par- 
ent” —ITA 252(2); “person” —ITA 248(1); “qualified dependant’ — 
Reg. 6300; “writing” — Interpretation Act 35(1). 


6302. Factors — For the purposes of paragraph (h) of 
the definition “eligible individual” in section 122.6 of the 
Act, the following factors are to be considered in deter- 
mining what constitutes care and upbringing of a quali- 
fied dependant: 


(a) the supervision of the daily activities and needs of 
the qualified dependant; 


Reg. 
S. 6500(1) pre 


(b) the maintenance of a secure environment in which 
the qualified dependant resides; 


(c) the arrangement of, and transportation to, medical 
care at regular intervals and as required for the quali- 
fied dependant; 


(d) the arrangement of, participation in, and transpor- 
tation to, educational, recreational, athletic or similar 
activities in respect of the qualified dependant; 

(e) the attendance to the needs of the qualified depen- 
dant when the qualified dependant is ill or otherwise 
in need of the attendance of another person; 

(f) the attendance to the hygienic needs of the quali- 
fied dependant on a regular basis; 

(g) the provision, generally, of guidance and compan- 
ionship to the qualified dependant; and 

(h) the existence of a court order in respect of the 
qualified dependant that is valid in the jurisdiction in 
which the qualified dependant resides. 


Definitions [Reg. 6302]: “person” —ITA 248(1); “qualified depen- 
dant” — Reg. 6300. 


PART LXIV — PRESCRIBED DATES 


History: Part LXIV (s. 6400) added by P.C. 1979-484, February 20, 
1979, Canada Gazette, Part Il, March 14, 1979. 


6400. (1) Child tax credits — For the purposes of sub- 
section 122.2(1) of the Act, the prescribed date for each 
of the 1978 and subsequent taxation years is December 31 
of that year. 


History: S. 6400 substituted by P.C. 1981-911, April 2, 1981, Canada 
Gazette, Part Il, April 22; 1981. 


S. 6400 substituted, heading added by P.C. 1980-3278, December 4, 1980, 
Canada Gazette, Part Il, December 24, 1980. 


S. 6400 substituted by P.C. 1980-501, February 8, 1980, Canada Gazette, 
Part Il, February 27, 1980. 


Definitions [Reg. 6400]: “prescribed” —ITA 248(1); “taxation 
year” —ITA 249. 


6401. Quebec tax abatement — For the purposes of 
subsection 120(2) of the Act, the prescribed date for each 
of the 1980 and subsequent taxation years is December 31 
of that year. 


History: S. 6401 added by P.C. 1981-911, April 2, 1981, Canada Ga- 
zette, Part I, April 22, 1981. 


Definitions [Reg. 6401]: “prescribed’—ITA 248(1); “taxation 
year” — ITA 249. 


PART LXV — PRESCRIBED LAWS 


History: The heading to Part LXV amended by P.C. 1994-738, s. 1, May 
5, 1994, Canada Gazette, Part Il, May 18, 1994, applicable to 1990 et seq. 


Part LXV (s. 6500) added by P.C. 1980-876, April 3, 1980, Canada Ga- 
zette, Part II, April 23, 1980, effective commencing, as to subsec. 6500(1), 
March 31, 1978, and as to subsec. 6500(2) as follows: 


(a) January 1, 1979, in respect of para. 6500(2)(a); 

(b) March 31, 1979, in respect of para. 6500(2)(b); 

(c) October 15, 1978, in respect of para. 6500(2)(c); 
(d) March 31, 1978, in respect of para. 6500(2)(d); and 
(e) December 31, 1978, in respect of para. 6500(2)(e). 


6500. (1) [Definitions] — For the purposes of paragraph 
73(1)(d) and subparagraph 148(8)(a)(ii1) of the Act, 


“prescribed class of persons”? means persons referred to 
in subparagraph 14(b)(i) of The Family Law Reform Act, 
1978, S.O. 1978, c. 2, of the Province of Ontario; and 
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‘prescribed provisions of the law of a province” means 
paragraph 19(1)(c) and section 52 of The Family Law Re- 
form Act, 1978, S.0. 1978, c. 2,..of the Province of 
Ontario. 


(2) [Prescribed provisions — spousal trans- 
fers] — For the purposes of subsection 73(1.1) of the 
Act, “prescribed provisions of the law of a province” 
means 
(a) sections 7 and 9 of The Matrimonial Property Act, 
S.A. 1978, c. 22, of the Province of Alberta; 
(b) sections 43, 51 and 52 of the Family Relations Act, 
R.S.B.C. 1979, c. 121, of the Province of British 
Columbia; 
(c) sections 13, 16 and 17 of The Marital Property 
Act, S.M. 1978, C. 24-Cap. M45 of the Province of 
Manitoba; 
(d) sections 4, 6, 7 and 8 and paragraph 19(1)(c) of 
The Family Law Reform Act, 1978, S.O. 1978, c. 2, of 
the Province of Ontario; 
(e) sections 5, 7, 8 and 9 of the Family Law ea 
Act, S.P.E.I. 1978, c. 6, of the Province of Prince Ed- 
ward Island; and 
(f) sections 5, 8, 21 and 22, subsection 23(4) and sec- 
tions 26 and 42 of The Matrimonial Property Act, S.S. 
1979, c. M-6.1, of the Province of Saskatchewan. 


History: That portion of subsec. 6500(1) preceding “prescribed class of 
persons” substituted by P.C. 1986-1048, s. 8, May 1, 1986, Canada Ga- 
zette, Part Il, May 14, 1986, applicable to taxation years commencing after 
1982. 


Para. 6500(2)(f) added by P.C. 1982-339, February 4, 1982, Canada Ga- 
zette, Part II, February 24, 1982, effective in respect of 1980 et seq. 


Para. 6500(2)(b) substituted by P.-C. 1981-277, s. 1, February 5, 1981, 
Canada Gazette, Part Il, February 25, 1981, effective March 31, 1979. 


Definitions [Reg. 6500]: “person” — ITA 248(1). 


Interpretation Bulletins: IT-325R2: Property transfers after separation, 
divorce and annulment. 


6501. [Prescribed provisions — non-taxable in- 
demnities] — For the purposes of paragraph 81(1)(q) of 
the Act, “prescribed provision of the law of a province” 
means 

(a) in respect of the Province of Alberta 


(i) subsections 7(1) and 14(1) of The Criminal In- 
juries Compensation, Act, R.S.A. 1970, c..75, and 
(ii) subsections 8(3), 10(2) and 13(8) of The Motor 
Vehicle Accident Claims Act, R.S.A. 1970, c. 243; 
(b) in respect of the Province of British Columbia 


(1) paragraphs 3(1)(a) and (b) and section 9 of the 
Criminal Injury Compensation Act, R.S.B.C. 1979, 
c. 83, and 


(ii) subsection 106(1) of the Motor-vehicle Act, 
R.S.B.C. 1960, c. 253, as amended by S.B.C. 1965, 
CHa7: 


(c) in respect of the Province of Manitoba 


(1) subsection 6(1) of The Criminal Injuries. Com- 
pensation Act, S.M. 1970, c. 56, and 


(11) subsections 7(9) and 12(11) of The Unsatisfied 
Judgement Fund Act, R.S.M::1970, c.U70; 


(d) in respect of the Province of New Brunswick 


(1) subsections 3(1) and (2) of the Compensation 
for Victims of Crime Act, R.S.N.B. 1973; ce. C-14, 
and 
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(ii) subsections 319(3), (10) and 321(1) of the Mo- 
tor Vehicle Act, R.S.N.B. 1973, c. M-17; 


(e) in respect of the Province of Newfoundland 


(i) subsection 27(1) of the Criminal Injuries Com- 
pensation Act, R.S.N, 1970, c. 68, and 


(11) subsection 106(2) of The Highway Traffic Act, 
pe a tl 0 8 ee le te 


(f) in respect of the Northwest Terre subsections 
3(1) and 5(2) and section 13 of the Criminal Injuries 
Compensation Ordinance, R.O.N.W.7T. 1974; ¢. C-23; 


(g) in respect of the Province of Nova Scotia, subsec- 
tions 190(5) and 191(2) of the Motor Vehicle Act, 
RodciN2o.. L967 4C. OT: 


(h) in respect of the Province of Ontario 


(1) section 5, subsection 7(2) and section 14 of The 
Compensation for Victims of Crime Act, 1971, S.O. 
197 bac5-Land 


(ii) subsections 5(3) and 6(1) ‘a section 18 of The 
Motor Vehicle Accident Claims Act, R.S.O. 1970, 
ec. 281; 


(i) in respect of the Province of Prince Edward Island, 
subsection 351(3) of the Highway Trai (einivy (ae 
R.S.P.E.I. 1974, c. H-6; 


(j) in respect of the Province of Quebec 


(1) sections 5, 5b and 14 of the Crime Victims Com- 
pensation Act, S:Q. 1971, c. 18, and 


(ii) sections 13 and 26, subsection 37(1) and sec- 
tions 44 and 54 of the Automobile Insurance Act, 
S.Q. 1977, c. 68; 


(k) in respect of the Province of Saskatchewan 


(i) subsection 10(1) of The Criminal Injuries Com- 
pensation Act, R.S.S. 1978, c. C-47, and 


(11) subsections 23(1) to (4) and (7), 24(2) to (7) 
and (9), 25(1), 26(1), 2701) and (2), 27(5), 51(8) 
and (9), 54(3) and 55(1) of The Automobile Acci- 
dent Insurance Act, R.S.S. 1978, c. A-35; and 


(1) in respect of the Yukon Territory, subsection 3(1) 
of the Compensation for the Victims of Crime Ordi- 
nance, O.Y.T. 1975 (1st), c. 2.as amended by O.Y.T. 
1976 (1st), c. 5. 


History: S. 6501 added by P.C. 1981-277, s. 2, February 5, 1981, Canada 
Gazette, Part I, February 25, 1981, effective January 1, 1978. 


6502. [Prescribed provisions — Ontario. family 
law] — For the purposes of paragraph 56(1)(c.1), section 
56.1, paragraph 60(c.1) and section 60.1 of the Act, the. 
class of individuals 


(a) who were parties, whether in a personal capacity or 
by representation, to proceedings giving rise to an or- 
der made in accordance with the laws of the Province 
of Ontario, and 


(b) who, at the time the application for the order was 
made, were persons described in subclause 14(b)(i) of 
the Family Law Reform Act, Revised Statutes of On- 
tario 1980, c. 152, 


is prescribed as a class of persons described in the laws of 
a province. 


History: S. 6502 added by P.C. 1985-177, January 24, 1985, Canada Ga- 
zette, Part II, February 6, 1985, effective commencing December 12, 1979. 
Definitions [Reg. 6502]: “individual”, “person”, “prescribed” — ITA 
248(1); “province” — Interpretation Act 35(1). 
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6503. [Prescribed provisions — pensions] — For 
the purposes of paragraphs 60(j.02) to (j.04) of the Act, 
subsections 39(7) and 42(8) of the Public Service Super- 
annuation Act and subsection 24(6) of the Royal Cana- 
dian Mounted Police Superannuation Act are prescribed. 


History: S. 6503 added by P.C. 1994-738, s. 2, May 5, 1994, Canada 
Gazette, Part Il, May 18, 1994, applicable to 1990 et seq., except that, for 
the 1990 taxation year, the reference to “paragraphs 60(j.02) to (j.04)” 
shall be read as “paragraphs 60(j.02) and (j.04)”. 


Definitions [Reg. 6503]: “prescribed” — ITA 248(1). 


PART LXVI — PRESCRIBED ORDER 


History: Part LXVI (s. 6600) added by P.C. 1981-910, April 2, 1981, 
Canada Gazette, Part II, April 22, 1981, effective for 1980 et seq. 


6600. For the purposes of the definition “overseas Cana- 
dian Forces school staff’ in subsection 248(1) of the Act, 
the prescribed order is the “Canadian Forces Overseas 
Schools. Order” made by Order in Council P.C. 1975- 
3/1054 of 6 May, 1975. 


History: S. 6600 substituted by P.C. 1981-2410, September 3, 1981, Can- 
ada Gazette, Part Il, September 23, 1981, effective in respect of 1980 et 
seq. is: 


Definitions [Reg. 6600]: “prescribed” — ITA 248(1). 


PART LXVII — PRESCRIBED 
VENTURE CAPITAL CORPORATIONS, 
LABOUR-SPONSORED VENTURE 
CAPITAL CORPORATIONS, 
INVESTMENT CONTRACT 
CORPORATIONS, QUALIFYING 
CORPORATIONS AND PRESCRIBED 
STOCK SAVINGS PLAN 


History: The heading to Part LX VII substituted by P.C. 1989-2306, s. 1, 
November 23, 1989, Canada Gazette, Part Il, December 6, 1989, applica- 
ble to 1986 ef seq. 


The heading to Part LX VII substituted by P.C. 1986-2770, s. 9, December | 


11, 1986, Canada Gazette, Part Il, December 24, 1986. 


The heading to Part LX VII substituted by P.C. 1984-3789, subsec. 17(1), 
November 29, 1984, Canada Gazette, Part If, December 12, 1984, appli- 
cable to taxation years commencing after November 12, 1981. 


Part LXVII (ss. 6700, 6701) added by P.C. 1981-1788, July 2, 1981, Can- 
ada Gazette, Part I, July 22, 1981, applicable to 1977 et seq. 


Interpretation Bulletins [Part LXVII]: IT-73R6: The small business 
deduction; IT-269R3: Part IV tax on taxable dividends received by a pri- 
vate corporation or a subject corporation; IT-320R3: Qualified invest- 
ments — Trusts governed by RRSPs, RESPs and RRIFs. 


6700. [Prescribed venture capital corporation] — 
For the purposes of paragraph 40(2)(i), clause 
53(2)(k)(i)(C), the definition “private corporation” in sub- 
section 89(1), subsection 125(6.2), the definition “Cana- 
dian-controlled private corporation” in subsection 125(7), 
section 186.2 and the definition “financial intermediary 
corporation” in subsection 191(1) of the Act, the follow- 
ing are prescribed venture capital corporations: 


(a) a corporation that is registered under the provisions 
of 


(i) An Act Respecting Corporations for the Devel- 
opment of Quebec Business Firms, Statutes of Que- 
hes 19/6..c.. 33, 


(ii) the Small Business Development Corporations 
Act, 1979, Statutes of Ontario 1979, c. 22, 
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(iii) Manitoba Regulation 194/84, being a regula- 
tion made under The Loans Act, 1983(2), Statutes 
of Manitoba 1982-83-84, c. 36, 


(iv) The Venture Capital Tax Credit Act, Statutes 
of Saskatchewan, 1983-84, c. V-4.1, 


(v) the Small Business Equity Corporations Act, 
Statutes of Alberta 1984, c. S-13.5, 


(vi) the Small Business Venture Capital Act, Stat- 
utes of British Columbia 1985, c. 56, 


(vii) An Act respecting Quebec business investment 
companies, Statutes of Quebec 1985, c. 9, 


(vill) The Venture Capital Act, Statutes of New- 
foundland 1988, c. 15, 


(ix) The Labour-sponsored Venture Capital Corpo- 
rations Act, Statutes of Saskatchewan fae c. L- 
0.2, 


(x) Part 2 of the Employee Investment Act, Revised 
Statutes of British Columbia, 1996, c. 112, 


(x1) Part Ill of the Community Small Business In- 
vestment Funds Act, chapter 18 of the Statutes of 
Ontario, 1992, 


(xii) The Labour-Sponsored Venture Capital Cor- 
porations Act, Continuing Consolidation of. the 
Statutes of Manitoba c. L12; 


(xi) Part Uf of the Risk Capital Investment Tax 
Credits Act, chapter 22 of the Statutes of the North- 
west Territories, 1998; or 


(xiv) section 11 or Part IL of the Equity Tax Credit 
Act, Statutes of Nova Scotia, 1993, c. 3; 


(b) the corporation established by An Act to Establish 
the Fonds de solidarité des travailleurs du’ Québec 
(F.T.Q.), Revised Statutes of Quebec, F-3.2.1; 


(c) a corporation that is registered with the Department 
of Economic Development and Tourism of the Gov- 
ernment of the Northwest Territories pursuant to the 
Venture Capital Policy and Directive issued by the 
Government of the Northwest Territories on June 27, 
1985; 


(d) a corporation that is a registered labour-sponsored 
venture capital corporation; 


(e) the corporation established by The Manitoba Em- 
ployee Ownership Fund Corporation Act, Continuing 
Consolidation of the Statutes of Manitoba, c. E95; or 


Proposed Addition — Reg. 6700(e. AD, 


: (el 1) the corporation. established by An Act constitut- 
ing Capital regione: et ROORECHES PeSARAR 
R.S.Q., ¢. C-6.1,- i 


Application: The December 20, 2002 draft regulations (Appendix H, 
prescribed venture capital corporations), s. 1, will add para. 6700(e.1), 
applicable to 2001 et seq. 

Technical Notes: Section 6700 is to be amended to include 
in the list of corporations that are prescribed venture capital 
corporations a corporation established by An Act constituting 
Capital régional et coopératif Desjardins, R.S.Q., c. C-6.1. 


(f) the corporation established by An Act to establish 
Fondaction, le Fonds de développement de la Conféd- 
ération des syndicats nationaux pour la coopération et 
l’emploi, Statutes of Québec 1995, c. 48; 


(g) [Repealed] 


History: The opening words of subsec. 6700, subpara. 6700(a)(x) 
amended, and paras. 6700(c) and (d) amended by P.C. 2001-1370, sub- 
secs. 2(1), (2), and (4), August 1, 2001, Canada Gazette, Part II, August 
15, 2001, applicable after June 9, 2001. 
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Subpara. 6700(a)(xiv) added, para. 6700(g) repealed, by the said P.C. 
2001-1370, subsecs. 2(3), (5), applicable to 1997 et seq. 


Subpara. 6700(a)(xi) amended by P.C. 1999-249, subsec. 3(1), February 
18, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to 1997 et 
seq. except that before May 8, 1997, the reference to the “Community 
Small Business Investment Funds Act’ shall be read as a reference to the 
“Labour Sponsored Venture Capital Corporations Act, 1992”. 


Subpara. 6700(a)(xiii) added by P.C. 1999-249, subsec. 3(2), February 18, 
1999, Canada Gazette, Part Il, March 3, 1999, applicable to 1998 et seq. 


Para. 6700(d) amended by P.C. 1998-782, s. 2, May 7, 1998, Canada Ga- 
zette, Part Il, May 27, 1998, applicable after 1995. 


Subpara. 6700(a)(xii) added by P.C. 1997-1943, s. 1, December 17, 1997, 
Canada Gazette, Part Il, January 7, 1998, applicable to 1997 et seq. 


Para. 6700(g) added by P.C. 1997-1669, s. 1, November 20, 1997, Canada 
Gazette, Part II, December 10, 1997, applicable to 1997 et seq. 


Para. 6700(f) added by P.C: 1996-436, s. 1, March 26, 1996, Canada Ga- 
zette, Part I, April 17, 1996, applicable to 1995 et seq. 


Subpara. 6700(a)(xi) added applicable to 1991 et seg., para. (b) amended 
effective June 20, 1986, and para. (e) added applicable to 1992 et seq., by 
P.C. 1993-1549, subsecs. 1(2) to (4), July 21, 1993, Canada Gazette, Part 
Il, August 11, 1993. 


That portion of s. 6700 preceding para. (a) amended applicable to taxation 
years ending after July 13, 1990, and para. (d) added applicable after 1988, 
by P.C. 1992-1307, subsecs. 1(1), (2), June 18, 1992, Canada Gazette, 
Part I, July 1, 1992. 


Subpara. (a)(x) added by P.C. 1992-1306, s. 1, June 18, 1992, Canada 
Gazette, Part Il, July 1, 1992, applicable in respect of taxation years end- 
ing after September 26, 1989. 


That portion of s. 6700 preceding para. (a) substituted by P.C. 1989-2306, 
subsec. 2(1), November 23, 1989, Canada Gazette, Part II, December 6, 
1989, applicable to taxation years ending after February 18, 1987. 


That portion of s. 6700 preceding para. (a) substituted by P.C. 1986-1048, 
s. 9, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applicable to 
1985. et seq. 


Subpara. 6700(a)(vi) added by P.C. 1986-739, March 26, 1986, Canada 
Gazette, Part Il, April 16, 1986, applicable to 1985 et seq. 


S. 6700 substituted by P.C. 1985-71, January 17, 1985, Canada Gazette, 
Part Il, February 6, 1985, applicable to 1983 et seq. 


S. 6700 substituted by P.C. 1984-3789, subsec. 17(1), November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable to taxation years 
commencing after November 12, 1981. 


Definitions [Reg. 6700]: “business” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “registered labour-sponsored ven- 
ture capital corporation” — ITA 248(1). 

Interpretation Bulletins: 
corporation. 


IT-458R2: Canadian-controlled private 


6700.1 [Prescribed venture capital corporation] — 
For the purposes of paragraph 40(2)() and clause 
53(2)(k)(G)(C) of the Act, a corporation that has an em- 
ployee share ownership plan registered under Part 1 of the 
Employee Investment Act, R.S.B.C. 1996, c. 112, is also a 
prescribed venture capital corporation. 


History: S. 6700.1 amended by P.C. 2001-1370, s. 3, August 1, 2001, 
Canada Gazette, Part II, August 15, 2001, applicable after June 9, 2001. 


S. 6700.1 added by P.C. 1992-1306, s. 2, June 18, 1992, Canada Gazette, 
Part II, July 1, 1992, applicable in respect of taxation years ending after 
September 26, 1989. 


Definitions [Reg. 6700.1]: “ 
Act 35(1). 


corporation” — ITA 248(1), Interpretation 


6700.2 [Prescribed venture capital corporation] — 
For the purposes of paragraph 40(2)(i) and clause 
53(2)(k)()(C) of the Act, “prescribed venture capital cor- 
poration” at any time includes a corporation that at that 
time is a corporation registered under the provisions of 
Part II of the Community Small Business Investment 
Funds Act, chapter 18 of the Statutes of Ontario, 1992, or 
of Part II of the Risk Capital Investment Tax Credits Act, 


above, applicat 


Income Tax Regulations 


chapter 22 of the Statutes of the Northwest Territories, 
1998. 


History: S. 6700.2 amended by P.C. 1999-249, s. 4, February 18, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable to 1997 et seq. except 
that 


(a) before May 8, 1997, the reference to the “Community Small Busi- 
ness Investment Funds Act’ shall be read as a reference to the “Labour 
Sponsored Venture Capital Corporations Act, 1992”, 


(b) for the 1997 taxation year, the section shall be read without refer- 
ence to the Risk Capital Investment Tax Credits Act, chapter 22 of the 
Statutes of the Northwest Territories, 1998. 


S. 6700.2 added by P.C. 1993-1549, s. 2, July 21, 1993, Canada Gazette, 
Part I], August 11, 1993, applicable to 1991 et seq. 


Definitions [Reg. 6700.2]: “corporation” — ITA 248(1), Interpretation 
Act 35(1). 


6701. [Prescribed labour-sponsored venture 
capital corporation] — For the purposes of paragraph 
40(2)(), clause 53(2)(k)()(C), the definition “public cor- 
poration” in subsection 89(1), the definition “specified in- 
vestment business” in subsection 125(7), the definition 
“approved share” in subsection 127.4(1), subsections 
131(8) and (11), section 186.1, the definition “financial 
intermediary corporation” in subsection 191(1) and the 


definition “eligible investment” in subsection 204.8(1) of 
the Act, the following are prescribed labour-sponsored 
venture capital corporations: 


1995 et seq. 


(a) the corporation established i by the Act to establish 
the Fonds de solidarité des travailleurs du Québec 
1983, c. 58, 


(b) a corporation that is registered under the provisions 
of The Labour-sponsored. Venture Capital Corpora- 
tions Act, Statutes of Saskatchewan 1986, c. L-0.2, 


(c) a corporation that is registered under Part 2 of the 
Employee Investment Act, Revised Statutes of British 
Columbia, 1996, c. 112: 


(d) a registered labour-sponsored venture capital 
corporation, 


(e) a corporation that is registered under Part III of the 
Community Small Business Investment Funds Act, 
chapter 18 of the Statutes of Ontario, 1992; 


(f) the corporation established by The Manitoba Em- 
ployee Ownership Fund Corporation Act, Continuing 
Consolidation of the Statutes of Manitoba, c. E95, 


(f.1) a corporation that is registered under The Labour- 
Sponsored Venture Capital Corporations Act, Contin- 
uing Consolidation of the Statutes of Manitoba c. L12, 
or 
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(g) the corporation established by An Act to establish 
Fondaction, le Fonds de développement de la Conféd- 
ération des syndicats nationaux pour la coopération et 
l’emploi, Statutes of Québec 1995, c. 48, 


(h) a corporation that is registered under Part IJ of the 
Equity Tax Credit Act, Statutes of Nova Scotia 1993, 
ene Sore) § 


(i) a corporation that is registered under Part II of the 
Risk Capital Investment Tax Credits Act, chapter 22 of 
the Statutes of Northwest Territories, 1998. 
History: The opening words of subsec. 6701 amended by P.C..2001- 
1370, subsec. 4(1), August 1, 2001, Canada Gazette, Part II, August 15, 
2001, applicable to 1995 et seq., except that that portion of s. 6701 shail, 
in its application to property acquired before February 19, 1997, be read 


without reference to the words “and the definition “eligible investment” in 
subsection 204.8(1)”. 


Para. 6701(c) amended by the said P.C. 2001-1370, subsec. 4(2), applica- 
ble after June 9, 2001. 


Para. 6701(i) added by P.C. 1999-249, subsec. 5(2), February 18, 1999, 
Canada Gazette, Part II, March 3, 1999, applicable to 1998 et seq. 


Para. 6701(e) amended by P.C. 1999-249, subsec. 5(1), February 18, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable to 1997 et seq. except 
that before May 8, 1997, the reference to the “Community Small Business 
Investment Funds Act” shall be read as a reference to “Labour Sponsored 
Venture Capital Corporations Act, 1992”. 


Para. 6701(d) amended by P.C. 1998-782, s. 3, May 7, 1998, Canada Ga- 
zette, Part Il, May 27, 1998, applicable after 1995. 


Para. 6701(f.1) added by P.C. 1997-1943, s. 2, December 17, 1997, Can- 
ada Gazette, Part U, January 7, 1998, applicable to 1997 et seq. 


Para. 6701(h) added by P.C. 1997-1669, s. 2, November 20, 1997, Canada 
Gazette, Part Il, December 10, 1997, applicable to 1997 et seq. 


Para. 6701(g) added by P.C. 1996-436, s. 2, March 26, 1996, Canada Ga- 
zette, Part Il, April 17, 1996, applicable to 1995 et seq. 


Para. 6701(e) added applicable to 1991 et seq., and para. (f) added applica- 
ble to 1992 et seg., by P.C. 1993-1549, s. 3, July 21, 1993, Canada Ga- 
zette, Part II, August 11, 1993. 


Definitions [Reg. 6701]: “corporation” — ITA 248(1), Interpretation 
Act 35(1); “registered labour-sponsored venture capital corporation” — 
ITA 248(1). 


Interpretation Bulletins: IT-73R6: The small business deduction. 


6702. [Prescribed assistance] — For the purposes of 
subparagraph 40(2)()(ii) and clause 53(2)(k)(Gi)(C) of the 
Act, each of the following is prescribed assistance: 


(a) the assistance received from a province that has 
been provided in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corpora- 
tion described in section 6700; 


(a.1) the assistance provided under the Employee In- 
vestment Act, R.S.B.C. 1996, c. 112, in respect of, or 
for the acquisition of, a share of the capital stock of a 
venture capital corporation described in section 
6700.1; 


(a.2) the assistance provided under the Community 
Small Business Investment Funds Act, S.O. 1992, c. 
18, the Risk Capital Investment Tax Credits Act, 
S.N.W.T. 1998, c. 22, or the Risk Capital Investment 
Tax Credits Act, S.N.W.T. 1998, c. 22, as duplicated 
for Nunavut, in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corpora- 
tion described in section 6700.2; 


(b) a tax credit provided in respect of, or for the acqui- 
sition of, a share of a labour-sponsored venture capital 
corporation described in section 6701; and 


(c) a tax credit provided by a province in respect of, or 
for the acquisition of, a share of the capital stock of a 
taxable Canadian corporation (other than a share of the 


Reg. 
S. 6704(d) 


capital stock of a corporation in respect of which an 
amount has been renounced by the corporation under 
subsection 66(12.6), (12.601), (12.62) or (12.64) of 
the Act) that is held in a stock savings plan described 
in section 6705. 


Related Provisions: Reg. 7300(b) — Prescribed assistance under Reg. 
6702 is a prescribed amount for ITA 12(1)(x). 


History: S. 6702 amended by P.C. 2001-1370, s. 5, August 1, 2001, Can- 
ada Gazette, Part II, August 15, 2001, applicable after June 9, 2001. 


Para. 6702(a.2) amended by P.C. 1999-249, s. 6, February 18, 1999, Can- 
ada Gazette, Part II, March 3, 1999, applicable to 1997 et seg. except that 
before May 8, 1997, the reference to the “Community Small Business In- 
vestment Funds Act” shall be read as a reference to the “Labour Sponsored 
Venture Capital Corporations Act, 1992”. P.C. 1999-249 does not specifi- 
cally indicate it, but presumably for the 1997 taxation year, it should also 
be read without reference to the Risk Capital Investment Tax Credits Act. 


Para. 6702(c) amended by, P.C. 1996-494, s. 4, April 16, 1996, Canada 
Gazette, Part II, May 1, 1996, applicable after December 2, 1992. 


Para. 6702(a.2) added by P.C. 1993-1549, s. 4, July 21, 1993, Canada 
Gazette, Part II, August 11, 1993, applicable to 1991 et seq. 


Definitions [Reg. 6702]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “prescribed labour-sponsored ven- 
ture capital corporation” — Reg. 6701; “prescribed stock savings plan”? — 
Reg. 6705; “prescribed venture capital corporation” — Reg. 6700; “prov- 
ince” — Interpretation Act 35(1); “share” — ITA 248(1); “taxable Cana- 
dian corporation” — ITA 89(1), 248(1). 


6703. [Prescribed investment contract corpora- 
tion] — For the purposes of section 186.1 of the Act, a 
“prescribed investment contract corporation” means a 
corporation described in clause 146(1)G)Gi)(B) 
[146(1)“retirement savings plan’’(b)(11)] of the Act. 
History: That portion of s. 6701 preceding para. (a) was amended appli- 
cable to 1990 et seg. and para. (d) was added applicable after 1988, by 
P.C. 1992-1307, subsecs. 2(1), (2), June 18, 1992, Canada Gazette, Part 
Il, July 1, 1992. 


Paras. 6701(c), 6702(a.1) added by P.C. 1992-1306, ss. 3, 4, June 18, 
1992, Canada Gazette, Part Il, July 1, 1992, applicable in respect of taxa- 
tion years ending after September 26, 1989. 


S. 6701 substituted, and paras. 6702(a) to (c) substituted for (a) and (b) by 
P.C. 1989-2306, ss. 3 and 4, November 23, 1989, Canada Gazette, Part II, 
December 6, 1989, applicable to 1986 et seq. 


S. 6701 substituted, new s. 6702 added and former s. 6702. renumbered as 
s. 6703 by P.C. 1986-2770, ss. 10, 11, December 11, 1986, Canada Ga- 
zette, Part II, December 24, 1986, effective from May 23, 1985. 


S. 6702 added by P.C. 1984-3789, subsec. 17(2), November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable to taxation years 
commencing after November 12, 1981. 


Definitions [Reg. 6703]: “corporation” —ITA 248(1), Interpretation 
Act 35(1). 


6704. [Prescribed qualifying corporation] — For 
the purposes of section 186.2 of the Act, a corporation is 
a prescribed qualifying corporation in respect of divi- 
dends received by a shareholder on shares of its capital 
stock if, when the shares were acquired by the share- 
holder, they constituted 


(a) an investment described in sections 33 and 34 of 
the Act referred to in subparagraph 6700(a)(i); 


(b) an eligible investment under the provisions of an 
Act referred to in subparagraph 6700(a)(1i1), (iv), (Vv), 
(vi) or (viii) or the regulation referred to in subpara- 
graph 6700(a)(ii1); 

(c) a qualified investment under the provisions of the 
Act referred to in subparagraph 6700(a)(vii); or 


(d) an investment in an eligible business under the 
Venture Capital Policy and Directive referred to in 
paragraph 6700(c). 
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Proposed Addition — Reg. 6704(e) 
(e) an investment in an eligible entity described in 
sections 17 and 18 of An Act constituting As ré- 
gional et coopératif Desjardins, R.S.Q., c. C-6.1. 


Application: The December 20, 2002 draft regulations (Appendix. H, 
prescribed venture capital ee -2, = -_ we epcimee: te : 
plicable to 2001 et seq. . 


Technical Notes: Section 6704 sets out dhe criteria for dente oe 
mining if a corporation is a “prescribed qualifying corporation” — 
in respect of dividends received by a shareholder on shares of © 
its capital stock for the purposes of section 186.2 of the A: 
Section 6704 is to be amended to include a corporation 
shares, at the time that they are acquired by a shareholde: : 
an investment in an eligible entity described in An Act consti- 
tuting Capital régional et ee es RISO. cc. C- 

6.1 as a “qualifying corporation’. = _ 


History: Para. 6704(b) amended applicable to dividends received after 
February 18, 1987, and para. (d) substituted for paras. (d) and (e) applica- 
ble to dividends received after September 26, 1989, by P.C. 1993-1549, s. 
5, July 21, 1993, Canada Gazette, Part Il, August 11, 1993. 


Para. 6704(d),. added and former para. (d) redesignated as (e) by P.C. 1992- 
1306, s. 5, June 18, 1992, Canada Gazette, Part Il, July 1, 1992, applicable 
in respect of dividends received after September 26, 1989. 


S. 6704 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Ga- 
zette, Part II, December 6, 1989, applicable in respect of dividends re- 
ceived after February 18, 1987. 


Definitions [Reg. 6704]: “business” — ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “dividend”, “prescribed”, “share’’, 
“shareholder” — ITA 248(1). 


6705. [Prescribed stock savings plan] — For the 
purposes of paragraph 40(2)(i) and clause 53(2)(k)(i)(C) 
of the Act, a stock savings plan governed by any of the 
following is a prescribed stock savings plan: 


(a) the Alberta Stock Savings Plan Act, Statutes of Al- 
berta 1986, c. A-37.7; 


(b) The Stock Savings Tax Credit Act, Statutes of Sas- 
katchewan 1986, c. S-59.1; 


(c) the Stock Savings Plan Act, Revised Statutes of | 


Nova Scotia, 1989, c. 445; 


(d) the Stock Savings Tax Credit Act, Revised Statutes 
of Newfoundland, 1990, c. S-28; or 


(e) section 11.6 of the Income Tax Act, Continuing 
Consolidation of the Statutes of Manitoba c. I10. 
History: The opening words of subsec. 6705, paras. 6705(c), (d) 


amended, and para. (e) added, by P.C. 2001-1370, s. 6, August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, applicable to 1999 er seq. 


S. 6705 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Ga- 
zette, Part Il, December 6, 1989, applicable to 1986 et seq. 


6706. [Prescribed condition] — For the purpose of 
clause 204.81(1)(c)(v)(F) of the Act, a prescribed condi- 
tion is that, in respect of a redemption of a Class A share 
of a corporation’s capital stock, the shareholder requires 
the corporation to withhold an amount in respect of the 
redemption in accordance with Part XII.5 of the Act. 

Related Provisions: ITA 204.81 — Conditions for registration; ITA 


211.7 — Recovery of credit from provincial LSVCCs; ITA 211.8(1) — 
Disposition of approved share. 


History: S. 6706 amended by P.C. 1998-782, s. 4, May 7, 1998, Canada 
Gazette, Part Il, May 27, 1998, applicable to redemptions that occur after 
1997. 


The definition “qualifying Class A share” in subsec. 6706(1) and the, open- 
ing words of subsec. 6706(3) amended, para. 6706(2)(c) added, by P.C. 
1996-437, s. 1, March 26, 1996, Canada Gazette, Part II, April 17, 1996, 
applicable after December 2, 1992. 


S. 6706 added by P.C. 1992-1307, s. 3, June 18, 1992, Canada Gazette, 
Part II, July 1, 1992, applicable in respect of shares redeemed after 1991. 


Income Tax Regulations 


Definitions [Reg. 6706]: “amount” —ITA 248(1); 
ITA 248(1), Interpretation Act. 35(1); “prescribed”, 
holder” — ITA 248(1). 


Forms: T1149: Remittance form for labour-sponsored funds tax credits 
withheld on redeemed shares; T2152: Part X.3 tax return for a labour- 
sponsored venture capital corporation; T5006: Statement of registered la- 
bour-sponsored venture capital corporation Class A shares; T5006 Summ: 
Summary of registered LSVCC Class A shares. 


“corporation” — 
“share”, “share- 


6707. [Provincially registered LSVCCs] — For the 
purpose of subsection 204.82(5) of the Act, a “prescribed 
provision of a law of a province” means section 25.1 of 
the Community Small Business Investment Funds Act, 
chapter 18 of the Statutes of Ontario, 1992. 


History: S. 6707 added by P.C. 1999-249, s. 7, February 18, 1999, Can- 
ada Gazette, Part II, March 3, 1999, applicable after May 7, 1997. 


PART LXVIII — PRESCRIBED 
PLANS, ARRANGEMENTS AND 
CONTRIBUTIONS 


History: The heading to Part LX VIII amended by P.C. 1996-911, s. 1, 
June 20, 1996, Canada Gazette, Part Il, July 10, 1996, applicable after 
October 8, 1986. The heading formerly read: Prescribed Funds or Plans. 


Part LXVIII (s. 6800) added by P.C. 1981-1789, July 2, 1981, 
Gazette, Part Il, July 22, 1981, effective from January 1, 1980. 


Canada 


6800. [Prescribed arrangement — employee 
benefit plan] — For the purpose of paragraph (e) of the 
definition “employee benefit plan” in subsection 248(1) 
of the Act, each of the following is a_ prescribed 
arrangement: 


(a) the Major League Baseball Players Benefit Plan; 


(b) an arrangement under which all contributions are 
made pursuant to a law of Canada or a province, 
where one of the main purposes of the law is to en- 
force minimum standards with respect to wages, vaca- 
tion entitlement or severance pay; and 


(c) an arrangement under which all contributions are 
made in connection with a dispute regarding the enti- 
tlement of one or more persons to benefits to be re- 
ceived or enjoyed by the person or persons. 


History: S. 6800 amended by P.C. 1996-911, s. 2, June 20, 1996, Canada 
Gazette, Part II, July 10, 1996, applicable after 1979. 


Definitions [Reg. 6800]: “Canada” —ITA 255, Interpretation Act 


35(1); “person”, “prescribed” — ITA 248(1); “province” — sip licrpere 


Act 35(1). 


6801. [Prescribed plan or arrangement — salary 
deferral arrangement] — For the purposes. of para- 
graph (1) of the definition “salary deferral arrangement” in 
subsection 248(1) of the Act, a prescribed plan or ar- 
rangement is an arrangement in writing 


(a) between an employer and an employee that is es- 
tablished on or after July 28, 1986 where 


(i) it is reasonable to conclude, having regard to all 
the circumstances, including the terms and condi- 
tions of the arrangement and any agreement relat- 
ing thereto, that the arrangement is not established 
to provide benefits to the employee on or after re- 
tirement but is established for the main purpose of 
permitting the employee to fund, through salary or 
wage deferrals, a leave of absence from the em- 
ployee’s employment of not less than 


(A) where the leave of absence is to be taken by 
the employee for the purpose of permitting the 
full-time attendance of the employee at a desig- 
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nated educational institution (within the mean- 
ing assigned by subsection 118.6(1) of the Act, 
three consecutive months, or 


(B) in any other case, six consecutive months 


that is to commence immediately after a period (in 
this section referred to as the “deferral period”) not 
exceeding six years after the date on which the de- 
ferrals for the leave of absence commence, 


(ii) the amount of salary or wages deferred by the 
employee under all such arrangements for the ser- 
vices rendered by the employee to the employer in 
a taxation year does not exceed 33'/3 per cent of the 
amount of the salary or wages that the employee 
would, but for the arrangements, reasonably be ex- 
pected to have received in the year in respect of the 
services, 


(111) the arrangement provides that throughout the 
period of the leave of absence the employee does 
not receive any salary or wages from the employer, 
or from any other person or partnership with whom 
the employer does not deal at arm’s length, other 
than 


(A) the amount by which the employee’s salary 
or wages under the arrangement was deferred or 
is to be reduced or, amounts that are based on a 
percentage of the salary or wage scale of em- 
ployees of the employer, which percentage is 
fixed in respect of the employee for the deferral 
period and the leave of absence, and 


(B) the reasonable fringe benefits that the em- 
ployer usually pays to or on _ behalf of 
employees, 


(iv) the arrangement provides that the amounts de- 
ferred in respect of the employee under the 
arrangement 


(A) are held by or for the account of a trust gov- 
erned by a plan or arrangement that is an em- 
ployee benefit plan within the meaning of the 
definition thereof in subsection 248(1) of the 
Act, and provides that the amount that may rea- 
sonably be considered to be the income of the 
trust for a taxation year that has been earned by 
it for the benefit of the employee shall be paid 
in the year to the employee, or 


(B) are held by or for the account of any person 
other than a trust referred to in clause (A), and 
provides that the amount in respect of interest 
or other additional amounts that may reasonably 
be considered to have accrued to or for the ben- 
efit of the employee to the end of a taxation 
year shall be paid in the year to the employee, 


(v) the arrangement provides that the employee is 
to return to his regular employment with the em- 
ployer or an employer that participates in the same 
or a similar arrangement after the leave of absence 
for a period that is not less than the period of the 
leave of absence, and 


(vi) subject to subparagraph (iv), the arrangement 
provides that all amounts held for the employee's 
benefit under the arrangement shall be paid to the 
employee out of or under the arrangement no later 
than the end of the first taxation year that com- 
mences after the end of the deferral period; 


Reg. 
S. 6801 


Proposed Amendment — Recontribution of 
_ income from employees’ leave of absence 
plan 


Letter from Dept. of pda at June 30, 2000: [See finde 
TTA 81) 


(b) between an employer and an employee that is es- 
tablished before July 28, 1986 where it is reasonable 
to conclude, having regard to all the circumstances, in- 
cluding the terms and conditions of the arrangement 
and any agreement relating thereto, that the arrange- 
ment is not established to provide benefits on or after 
retirement but is established for the main purpose of 
permitting the employee to fund, through salary or 
wage deferrals, a leave of absence from the employ- 
ment and under which the deferrals in respect of the 
leave of absence commenced before 1987; 


(c) that is established for the purpose of deferring the 
salary or wages of a professional on-ice official for his 
services as such with the National Hockey League if, 
in the case of an official resident in Canada, the trust 
or other person who has custody and control. of any 
funds, investments or other property under the ar- 
rangement is resident in Canada; or 


(d) between a corporation and an employee of the cor- 
poration or a corporation related thereto under which 
the employee (or, after the employee’s death, a depen- 
dant or relation of the employee or the legal represen- 
tative of the employee) may or shall receive an 
amount that may reasonably be attributable to duties 
of an office or employment performed by the em- 
ployee on behalf of the corporation or a corporation 
related thereto where 


(i) all amounts that may be received under the ar- 
rangement shall be received after the time of the 
employee’s death or retirement from, or loss of, the 
office or employment and no later than the end of 
the first calendar year commencing thereafter, and 


(ii) the aggregate of all amounts each of which may 
be received under the arrangement depends on the 
fair market value of shares of the capital stock of 
the corporation or a corporation related thereto at a 
time within the period that commences one year 
before the time of the employee’s death or retire- 
ment from, or loss of, the office or employment 
and ends .at the time the amount is received, 


unless, by reason of the arrangement or a series of 
transactions that includes the arrangement, the em- 
ployee or a person with whom the employee does not 
deal at arm’s length is entitled, either immediately or 
in the future, either absolutely or contingently, to re- 
ceive or obtain any amount or benefit granted or to be 
granted for the purpose of reducing the impact, in 
whole or in part, of any reduction in the fair market 
value of the shares of the corporation or a corporation 
related thereto. 

Related Provisions: Reg. 8508 — Effect of salary deferral leave plan 

on registered pension plan. 

History: Subpara. 6801(a)(i) substituted applicable to 1989 et seg., and 


para. (d) added applicable to 1986 et seq., by P.C. 1990-301, subsecs. I(1), 
(4), February 21, 1991, Canada Gazette, Part I, March 13, 1991. 


S. 6801 added by P.C. 1988-191, February 4, 1988, Canada Gazette, Part 
Il, February 17, 1988, applicable to 1986 ef seq. 


Definitions [Reg. 6801]: “amount” — ITA 248(1); “arm’s length” — 
ITA 251(1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“deferral period” — Reg. 6801(a)(i); “employee”, “employee benefit 
plan”, “employer”, “employment”, “legal representative’ — ITA 248(1); 
“month” — Interpretation Act 35(1); “office”? —ITA 248(1); “person”, 
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“prescribed”, “property” —ITA 248(1); “related” —ITA 251(2)-(6); 
“resident in Canada” —ITA 250; “salary or wages”, “share” — ITA 
248(1); “taxation year’ —ITA 249; “trust” —ITA 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


.T. Technical News: No. 11 (reporting of amounts paid out of an 
employee benefit plan. 


Advance Tax Rulings: ATR-39: Self-funded leave of absence. 


6802. [Prescribed plan or arrangement — 
retirement compensation arrangement] — For the 
purposes of paragraph (n) of the definition “retirement 
compensation arrangement” in subsection 248(1) of the 
Act, a prescribed plan or arrangement is 


(a) the plan instituted by the Canada Pension Plan; 


(b) a provincial pension plan as defined in section 3 of 
the Canada Pension Plan; 


(c) a plan instituted by the Unemployment Insurance 
Act; 


(d) a plan pursuant to an agreement in writing that is 
established for the purpose of deferring the salary or 
wages of a professional on-ice official for the offi- 
cial’s services as such with the National Hockey 
League if, in the case of an official resident in Canada, 
the trust or other person who has custody and control 
of any funds, investments or other property under the 
plan is resident in Canada; 


(e) an arrangement under which all contributions are 
made pursuant to a law of Canada or a province, 
where one of the main purposes of the law is to en- 
force minimum standards with respect to wages, vaca- 
tion entitlement or severance pay; 


(f) an arrangement under which all contributions are 
made in connection with a dispute regarding the enti- 
tlement of one or more persons to benefits to be re- 
ceived or enjoyed by the person or persons; or 


(g) a plan or arrangement instituted by the social se- 
curity legislation of a country other than Canada or of 
a state, province or other political subdivision of such 
a country. 


Related Provisions: ITA 207.6(6) — Rules applicable to a prescribed 
plan or arrangement. 


History: Para. 6802(e) amended, paras. (f) and (g) added, by P.C. 1996- 
911, s. 3, June 20, 1996, Canada Gazette, Part Il, July 10, 1996, applicable 
after October 8, 1986. 


S. 6802 added by P.C. 1991-2540, s. 6, December 16, 1991, Canada Ga- 
zette, Part Il, January 15,1992, applicable after October 8, 1986, except 
that before December 12, 1988, para. 6802(c), shall be read as follows: “(c) 
a plan instituted by the Unemployment Insurance Act, 1971;”. 


Definitions [Reg. 6802]: “Canada” —ITA. 255, Interpretation Act 
35(1); “person”, “prescribed”, “property” — ITA 248(1); “province” — 
Interpretation Act 35(1); “resident in Canada” —ITA 250; “salary or 
wages” —ITA 248(1); “trust? —ITA 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


6802.1 [Prescribed pension plan] — (1) For the pur- 
pose of paragraph 8(1)(m.2) of the Act, each of the fol- 
lowing is a prescribed plan: 


(a) the pension plan established as a consequence of 
the establishment, by section 27 of the Members of 
Parliament Retiring Allowances Act, of the Members 
of Parliament Retirement Compensation Arrange- 
ments Account; and 


(b) the pension plan established by the Retirement 
Compensation Arrangements Regulations, No. 1. 


Income Tax Regulations 


(2) For the purpose of subsection 207.6(6) of the Act, 


each of the following is a prescribed plan or arrangement: 


(a) the pension plan established as a consequence of 
the establishment, by section 27 of the Members of 
Parliament Retiring Allowances Act, of the Members 
of Parliament Retirement Compensation Arrange- 
ments Account; 


(b) the pension plan established by the Retirement 
Compensation Arrangements Regulations, No. 1; and 


(c) the pension plan established by the Retirement 
Compensation Arrangements Regulations, No. 2. 


History: S. 6802.1 added by P.C. 1999-2211, s. 2, December 16, 1999, 
Canada Gazette, Part II, January 5, 2000, applicable after 1991 except that 


(a) in their application before December 15, 1994, each of subsecs. 
6802.1(1) and (2) shall be read without reference to paras. 
6802.1(1)(b) and (2)(b); and 

(b) in its application before April 1995, subsec. 6802.1(2) shall be 
read without reference to para. 6802.1(2)(c). 


Definitions [Reg. 6802.1]: “Parliament” — /nterpretation Act 35(1); 
“prescribed” — ITA 248(1). 


6803. [Prescribed plan or arrangement — foreign 
retirement arrangement] — For the purposes of the 
definition “foreign retirement arrangement” in subsection 
248(1) of the Act, a prescribed plan or arrangement is a 
plan or arrangement to which subsection 408(a), (b) or (h) 
of the United States Internal Revenue Code of 1986, as 
amended from time to time, applies. 


History: S. 6803 added by P.C. 1992-2416, November 26, 1992, Canada 
Gazette, Part Il, December 16, 1992, applicable to 1990 et seq. 


Definitions [Reg. 6803]: “prescribed” —ITA 248(1); 
States” — Interpretation Act 35(1). 


“United 


6804. Contributions to foreign plans — (1) Defini- 
tions — The definitions in this subsection apply in this 
section. 


“foreign non-profit organization” means, 
(a) at any time before 1995, an organization 


(i) that at that time meets the conditions in subpara- 
graphs (b)(i) to (411), or 

(11) that at that time is not operated for the purpose 
of profit, and whose assets are situated primarily 
outside Canada throughout the calendar year that 
includes that time, and ; 


(b) at any time after 1994, an organization that at that 
time 
(i) is not operated for the purpose of profit, 


(11) has its main place of management outside Can- 
ada, and 


(ii1) carries on its activities primarily outside 
Canada. 


“foreign plan” means a plan or arrangement (determined 
without regard to subsection 207.6(5) of the Act) that 
would, but for paragraph (1) of the definition “retirement 
compensation arrangement” in subsection 248(1) of the 
Act, be a retirement compensation arrangement. 


‘qualifying entity’? means a non-resident entity that 
holds all or part of the assets of a foreign plan where the 
following conditions are satisfied: 


(a) the entity is resident in a country under the laws of 
which an income tax is imposed, and 


(b) where those laws provide an exemption from tax, a 
reduced rate of tax or other favourable tax treatment 


2228 


Part LX VII — Prescribed Plans/Arrangements/Contributions 


for entities that hold assets of pension or other retire- 
ment plans, the entity qualifies for the favourable 
treatment. 


(2) Electing employer — For the purposes of this sec- 
tion, an employer isan electing employer for a calendar 
year with respect to a foreign plan where 


(a) the employer has sent or delivered to the Minister a 
letter stating that the employer elects to have this sec- 
tion apply with respect to contributions to the foreign 
plan, and 


(b) the letter was sent or delivered on or before 


(1) the last day of February in the year following 
the first calendar year after 1991 in which a contri- 
bution that is or would be if subsection 207.6(5.1) 
of the Act were read without reference to para- 
graph (a) of that subsection, a resident’s contribu- 
tion (as defined in that subsection) was made under 
the foreign plan in respect of services rendered by 
an individual to the employer, or 


(ii) any later date that is acceptable to the Minister, 


except that an employer is.not an electing employer for a 
year with respect to a foreign plan if the Minister has 
granted written permission for the employer to revoke, for 
the year or a preceding calendar year, the election made 
under paragraph (a) in respect of the foreign plan. 


(3) Election by union — Except as otherwise permitted 
in writing by the Minister, an election made by a trade 
union for the purpose of subsection (2) is valid only if it is 
made by the highest-level structural unit of the union. 


(4) Contributions made before 1992 — For the pur- 
pose of paragraph 207.6(5.1)(a) of the Act, a contribution 
made under a foreign plan by a person or body of persons 
in a calendar year before 1992 is a prescribed contribution 
where 


(a) the contribution is paid to a qualifying entity; 


(b) each employer (in this subsection referred to as a 
“contributor’’) that makes a contribution under the for- 
eign plan in the year is 


(i) a non-resident corporation throughout the year, 


(ii) a partnership that makes contributions under 
the foreign plan primarily in respect of services 
rendered outside Canada to the partnership by non- 
resident employees, or 


(iii) a foreign non-profit organization throughout 
the year; 


(c) if'a corporation or partnership (other than a corpo- 
ration or partnership that is a foreign non-profit organ- 
ization throughout the year) is a contributor, no indivi- 
dual who is entitled (either absolutely or contingently) 
to benefits under the foreign plan is a member of a 
registered pension plan, or a beneficiary under a de- 
ferred profit sharing plan, to which a contributor, or a 
person or body of persons not dealing at arm’s length 
with a contributor, makes, or is required to make, con- 
tributions in relation to the year; 


(d) contributions made in the year under the foreign 
plan for the benefit of individuals resident in Canada 
are reasonable in relation to contributions made under 
the plan for the benefit of non-resident individuals; 
and 


(e) the foreign plan is not a pension plan the registra- 
tion of which under the Act has been revoked. 


Reg. 
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(5) Contributions made in 1992, 1993 or 1994 — 
For the purpose of paragraph 207.6(5.1)(a) of the Act, a 
contribution made under a foreign plan by a person or 
body of persons at any time in 1992, 1993 or 1994 in re- 
spect of services rendered by an individual to an em- 
ployer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) the employer is an electing employer for the year 
with respect to the foreign plan; 


(c) if the employer is not at that time a foreign non- 
profit organization, the individual is not a member of a 
registered pension plan (other than a specified multi- 
employer plan, as defined in subsection 147.1(1) of 
the Act), or a deferred profit sharing plan, in which the 
employer, or a person or body of persons that does not 
deal at arm’s length with the employer, participates; 
and 


(d) either 
(1) the employer is 


(A) a corporation that is not resident in Canada 
at that time, 


_(B) a partnership that makes contributions 
under the foreign plan primarily in respect of 
services rendered outside Canada to the partner- 
ship by non-resident employees, or 


(C) a foreign non-profit organization at that 
time, or 


(11) the individual was non-resident at any time 
before the contribution is made and became a 
member of the foreign plan before the end of the 
month after the month in which the individual be- 
came resident in Canada. 


(6) Contributions made after 1994 — For the pur- 
poses of paragraph 207.6(5.1)(a) of the Act, a contribu- 
tion made under a foreign plan by a person or body of 
persons at any time in a calendar year after 1994 in re- 
spect of services rendered by an individual to an em- 
ployer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) the employer is an electing employer for the year 
with respect to the foreign plan; 


(c) if the employer is at that time a foreign non-profit 
organization, 


(i) the amount that, if subsection 8301(1) were read 
without reference to paragraph (b) of that subsec- 
tion, would be the individual’s pension adjustment 
for the year in respect of the employer is nil, or 


(ii) the amount that would be the individual’s pen- 
sion adjustment for the year in respect of the em- 
ployer if 

(A) all contributions made under the foreign 


plan in the year in respect of the individual 
were prescribed by this subsection, 


(B) where the year is 1996, section 8308.1 were 
read without reference to subsection (4.1), and 


(C) where the year is 1997, subparagraph 
8308.1(2)(b)(v) were read as: 


‘“(v) the amount, if any, by which 18% of 
the individual’s resident compensation 
from the employer for the year exceeds 
$1,000, and” 
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does not exceed the lesser of 
(D) the money purchase limit for the year, and 


(E) 18% of the individual’s compensation (as 
defined in subsection 147.1(1) of the Act) for 
the year from the employer; 


(d) if 


(i) the employer is at that time a foreign non-profit 
organization, and 


(ii) a period in the year throughout which the indi- 
vidual rendered services to the employer would be, 
under paragraph 8507(3)(a), a qualifying period of 
the individual with respect to another employer if 
that paragraph were read without reference to sub- 
paragraph (iv) of that paragraph, 

subsection 8308(7) applies with respect to the determi- 

nation of the individual’s pension adjustment for the 

year with respect to each employer; and 


(e) if the employer is not at that time a foreign non- 
profit organization, 


(i) the individual was non-resident at any time 
before the contribution is made, 


(11) the individual became a member of the foreign 
plan before the end of the month after the month in 
which the individual became resident in Canada, 
and 


(iii) the individual is not a member of a registered 
pension plan, or a deferred profit sharing plan, in 
which the employer, or a person or body of persons 
that does not deal at arm’s length with the em- 
ployer, participates. 


(7) Replacement plan — For the purposes of subpara- 
graphs (5)(d)(i1) and (6)(e)(11), where benefits provided to 
an individual under a particular plan or arrangement are 
replaced by benefits under another plan or arrangement, 
the other plan or arrangement is deemed, in respect of the 
individual, to be the same plan or arrangement as the par- 
ticular plan or arrangement. 

History: Subpara. 6804(6)(c)(ii) amended by P.C. 1998-2256, s. 2, De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable af- 
ter, 199; 


S. 6804 added by P.C. 1996-911, s: 4, June 20, 1996, Canada Gazette, 
Part Il, July 10, 1996, applicable after October 8, 1986. 


Definitions [Reg. 6804]: “amount” —ITA 248(1); “arm’s length” — 
ITA 251(1); “Canada” —ITA 255,' Interpretation Act 35(1); “contribu- 
tor’ — Reg. 6804(4); “corporation” —ITA 248(1), Interpretation Act 
35(1); “deferred profit sharing plan” — ITA 147(1), 248(1); “electing em- 


ployer” — Reg. 6804(2); “employee”, “employer” —ITA 248(1); “for- 
eign non-profit organization”, “foreign plan’ — Reg. 6804(1); “indivi- 
dual”, “Minister? —ITA 248(1); “money: purchase limit” —ITA 


147.1(1), 248(1); “month” — Interpretation Act 35(1); “non-resident” — 
ITA 248(1); “pension adjustment”, “person”, “prescribed” — ITA 248(1); 
“qualifying entity” — Reg: 6804(1); “registered pension plan” —ITA 
248(1); “resident in Canada” — ITA 250; “retirement compensation ar- 
rangement” —ITA 248(1): “specified multi-employer | plan” — ITA 
147.111), Reg. 8510(2), (3); “written” —Jnterpretation Act 
35(1)"* writing”. 


PART LXIX — PRESCRIBED 
OFFSHORE INVESTMENT FUND 
PROPERTIES 


History: Part LXIX (s. 6900) added by P.C. 1986-1048, s. 10, May 1, 
1986, Canada Gazette, Part Il, May 14, 1986, applicable after 1984. 
History [former Part LXIX]: Former Part LXIX, “Aviation Turbine 
Fuel”, revoked by P.C. 1985-2277, s. 18, July 24, 1985, Canada Gazette, 
Part Il, August 7, 1985, applicable with respect to purchases and disposi- 
tions of aviation turbine fuel occurring after April 30,1983. 


Income Tax Regulations 


Former Part LXIX added by P.C. 1983-1531, May 26, 1983, Canada Ga- 
zette, Part Il, June 8, 1983, applicable with respect to dispositions. occur- 
ring and purchases made, with respect to aviation turbine fuel, after Janu- 
ary 31, 1982. . 


6900. [Prescribed offshore investment fund pro- 
perty]— For the purpose of paragraph 94.1(2)(a) 
[94.1(2)“designated cost’] of the Act, an offshore invest- 
ment fund property (within the meaning assigned by sub- 
section 94.1(1) of the Act) of a taxpayer that 


(a) was acquired by him by way of bequest or inheri- 
tance from a deceased person who, throughout the five 
years immediately preceding his death, was not resi- 
dent in Canada, 


(b) had not been acquired by the deceased from a per- 
son resident in Canada, and 
(c) 1s not property, substituted for property acquired by 
the deceased from a person resident in Canada 
is a prescribed offshore investment fund property of the 
taxpayer. 
Definitions [Reg. 6900]: “person”, 


248(1); “resident in Canada’ — ITA 250: 
“taxpayer —ITA 248(1). 


“prescribed”, “property” — ITA 
“substituted” —ITA 248(5); 


PART LXX — ACCRUED INTEREST 
ON DEBT OBLIGATIONS 


History: Part LXX (s. 7000) added by P.C, 1983-3529, November 17, 
1983, Canada Gazette, Part Il, November 24, 1983, effective for taxation 
years commencing after 1981. 


7000. (1) Prescribed debt obligations — For the pur- 
pose of subsection 12(9) of the Act, each of the following 
debt obligations (other than a debt obligation that is an 
indexed debt obligation) in respect of which a taxpayer 
has at any time acquired an interest is a prescribed debt 
obligation: 


(a) a particular debt obligation in respect of which no 
interest is stipulated to be payable in respect. of its 
principal amount; 


(b) a particular debt obligation in respect of which the 
proportion of the payments of principal to which the 
taxpayer is entitled is not equal to the proportion of the 
payments of interest to which he is entitled; 


(c) a particular debt obligation, other than one de- 
scribed in paragraph (a) or (b), in respect of which it 
can be determined, at the time the taxpayer acquired 
the interest therein, that the maximum amount of inter- 
est payable thereon in a year ending after that time is 
less than the maximum amount of interest poy 
thereon in a subsequent year; and 


(d) a particular debt obligation, other than one de- 
scribed in paragraph (a), (b) or (c), in respect of which 
the amount of interest to be paid in respect of any tax- 
ation year is, under the terms and conditions of the ob- 
ligation, dependent on a contingency existing after the 
year, 
and, for the purposes of this subsection, a debt obligation 
includes, for greater certainty, all of the issuer’s obliga- 
tions to pay principal and interest under that obligation. 
Related Provisions: ITA 18.1(14)—Right. to receive production 
deemed to be debt obligation. 


History: The opening words of subsec. 7000(1) amended by P.C. 1996- 
1419, subsec. 3(1), September 11, 1996, Canada Gazette, Part Il, October 
2, 1996, applicable to debt obligations issued«after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


2230 


Part LXX — Accrued Interest on Debt Obligations 


(2) [Deemed interest on prescribed debt obliga- 
tion] — For the purposes of subsection 12(9) of the Act, 
the amount determined in prescribed manner that is 
deemed to accrue to a taxpayer as interest on a prescribed 
debt obligation in each taxation year during which he 
holds an interest in the obligation is, 


(a) in the case of a prescribed debt obligation de- 
scribed in paragraph (1)(a), the amount of interest that 
would be determined in respect thereof if interest 
thereon for that year were computed on a compound 
interest basis using the maximum of all rates each of 
which is a rate computed 


(i) in respect of each possible circumstance under 
which an interest of the taxpayer in the obligation 
could mature or be surrendered or retracted, and 


(ii) using assumptions concerning the interest rate 
and compounding period that will result in a pre- 
sent value, at the date of purchase of the interest, of 
all the maximum payments thereunder, equal to the 
cost thereof to the taxpayer; 


(b) in the case of a prescribed debt obligation de- 
scribed in paragraph (1)(b), the aggregate of all 
amounts each of which is the amount of interest that 
would be determined in respect of his interest in a pay- 
ment under the obligation if interest thereon for that 
year were computed on a compound interest basis us- 
ing the specified cost of his interest therein and the 
specified interest rate in respect of his total interest in 
the obligation, and for the purposes of this paragraph, 


(i) the “specified cost” of his interest in a payment 
under the obligation is its present value at the date 
of purchase computed using the specified interest 
rate, and 


(ii) the ‘‘specified interest rate” is the maximum 
of all rates each of which is a rate computed 


(A) in respect of each possible circumstance 
under which an interest of the taxpayer in the 
obligation could mature or be surrendered or re- 
tracted, and 


(B) using assumptions concerning the interest 
rate and compounding period that will result in 
a present value, at the date of purchase of the 
interest, of all the maximum payments to the 
taxpayer in respect of his total interest in the 
obligation, equal to the cost of that interest to 
the taxpayer; 


(c) in the case of a prescribed debt obligation de- 
scribed in paragraph (1)(c), other than an obligation in 
respect of which paragraph (c.1) applies, the greater of 


(i) the maximum amount of interest thereon in re- 
spect of the year, and 


(ii) the maximum amount of interest that would be 
determined in respect thereof if interest thereon for 
that year were computed on a compound interest 
basis using the maximum of all rates each of which 
is a rate computed 


(A) in respect of each possible circumstance 
under which an interest of the taxpayer in the 
obligation could mature or be surrendered or re- 
tracted, and 


(B) using assumptions concerning the interest 
rate and compounding period that will result in 
a present value, at the date of issue of the obli- 
gation, of all the maximum payments thereun- 
der, equal to its principal amount; 


Reg. 
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(c.1) in the case of a prescribed debt obligation de- 
scribed in paragraph (1)(c) for which 


(i) the rate of interest stipulated to be payable in 
respect of each period throughout which the obli- 
gation is outstanding is fixed at the date of issue of 
‘the obligation, and | 


(ii) the stipulated rate of interest applicable at each 
time is not less than each stipulated rate of interest 
applicable before that time, 


the amount of interest that would be determined in re- 
spect of the year if interest on the obligation for that 
year were computed on a compound interest basis us- 
ing the maximum of all rates each of which is the 
compound interest rate that, for a particular assump- 
tion with respect to when the taxpayer’s interest in the 
obligation will mature or be surrendered or retracted, 
results in a present value (at the date the taxpayer ac- 
quires the interest in the obligation) of all payments 
under the obligation after the acquisition by. the tax- 
payer of the taxpayer’s interest in the obligation equal 
to the principal amount of the obligation at the date of 
acquisition; and 

(d) in the case of a prescribed debt obligation. de- 
scribed in paragraph (1)(d), the maximum amount of 
interest thereon that could be payable thereunder in re- 
spect of that year. 


Related Provisions: ITA 18.1(14)—Right to receive production 
deemed to be debt obligation. 


History: Para. 7000(2)(c) amended, para. (c.1) added, by P.C. 1996-570, 
subsecs. 1(1), (2), April 23, 1996, Canada Gazette, Part II, May 1, 1996, 
applicable to 1993 et seq. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(3) [Bonus or premium] — For the purpose of this sec- 
tion, any bonus or premium payable under a debt obliga- 
tion is considered to be an amount of interest payable 
under the obligation. 

History: Subsec. 7000(3) amended by P.C. 1996-1419, subsec. 3(2), Sep- 


tember 11, 1996, Canada Gazette, Part Il, October 2, 1996, applicable to 
debt obligations issued after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4) [Conversion privilege or option to extend] — 
For the purposes of this section, where 


(a) a taxpayer has an interest in a debt obligation (in 
this subsection referred to as the “first interest”) under 
which there is a conversion privilege or an option to 
extend its term upon maturity, and 


(b) at the time the obligation was issued (or, if later, at 
the time the conversion privilege or option was added 
or modified), circumstances could reasonably be fore- 
seen under which the holder of the obligation would, 
by exercising the conversion privilege or option, ac- 
quire an interest in a debt obligation with a principal 
amount less than its fair market value at the time of 
acquisition, 
the subsequent interest in any debt obligation acquired by 
the taxpayer by exercising the conversion privilege or op- 
tion shall be considered to be a continuation of the first 
interest. 
History: Subsec. 7000(4) amended by P.C. 1996-570, subsec. 1(3), April 
23, 1996, Canada Gazette, Part Il, May 1, 1996, applicable with respect to 
debt obligations acquired by reason of the exercise after August 11, 1993 
of a conversion privilege or an option to extend the term of another debt 
obligation. 


(5) [Interest Computations] — For the purposes of 
making the computations referred to in paragraphs (2)(a), 
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(b), (c) and (c.1),.the compounding period shall not ex- 
ceed one year and any interest rate used shall be constant 
from the date of acquisition or issue, as the case may be, 
until the time of maturity, surrender or retraction. 


History: Subsec. 7000(5) amended by P.C. 1996-570, subsec. 1(4), April 
23, 1996, Canada Gazette, Part Il, May 1, 1996, applicable to 1993 et seq. 


(6) [Prescribed contract] — For the purpose of the 
definition “investment contract” in subsection 12(11) of 
the Act, a registered retirement savings plan or a regis- 
tered retirement income fund, other than a plan or fund to 
which a trust is a party, is a prescribed contract through- 
out a calendar year where an annuitant (as defined in sub- 
section 146(1) or 146.3(1) of the Act, as the case may be) 
under the plan or fund is alive at any time in the year or 
was alive at any time in the preceding calendar year. 


Related Provisions: ITA 142.3(1)(c) — No income accrual from speci- 
fied debt obligation. 


History: Subsec. 7000(6) amended by P.C. 1996-568, s. 1, April 23, 
1996, Canada Gazette, Part U, May 1, 1996, applicable to 1993 et seq. 


Subsec. 7000(6) added by P.C. 1985-2277, s. 19, July 24, 1985, Canada 
Gazette, Part Il, August 7, 1985, applicable to taxation years commencing 
after 1981. 


Definitions [Reg. 7000]: “amount” — ITA 248(1); “debt obligation” — 
Reg. 7000(1); “first interest” — Reg. 7000(4)(a); “indexed debt obliga- 
tion’, “prescribed”, “principal amount” — ITA 248(1); “registered retire- 
ment income fund” —ITA 146.3(1), 248(1); “registered retirement sav- 
ings plan” —ITA 146(1), 248(1); “specified cost” — Reg. 7000(2)(b)q); 
“specified interest rate’ — Reg. 7000(2)(b)(@i); “taxation year” —ITA 
249; “taxpayer” — ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 


7001. Indexed debt obligations — (1) For the pur- 
pose of subparagraph 16(6)(a)() of the Act, where at any 
time in a taxation year a taxpayer holds an interest in an 
indexed debt obligation, there is prescribed as interest re- 
ceivable and received by the taxpayer in the year in re- 
spect of the obligation the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the 
amount by which the amount payable in respect of 
the taxpayer’s interest in an indexed payment 
under the obligation (other than a payment that is 
an excluded payment with respect to the taxpayer 
for the year) has, because of a change in the 
purchasing power of money, increased over an in- 
flation adjustment period of the obligation that 
ends in the year 


exceeds the total of 


(11) that portion of the total, if any, determined 
under subparagraph (i) that is required, otherwise 
than by subsection 16(6) of the Act, to be included 
in computing the taxpayer’s income for the year or 
a preceding taxation year, and 


(iii) the total of all amounts each of which is the 
amount by which the amount payable in respect of 
the taxpayer’s interest in an indexed payment 
under the obligation (other than a payment that is 
an excluded payment with respect to the taxpayer 
for the year) has, by reason of a change in the 
purchasing power of money, decreased over an in- 
flation adjustment period of the obligation that 
ends in the year, and 


(b) where the non-indexed debt obligation associated 
with the indexed debt obligation is an obligation that 
is described in any of paragraphs 7000(1)(a) to (d), the 
amount of interest that would be determined under 


Income Tax Regulations 


subsection 7000(2) to accrue to the taxpayer in respect 
of the non-indexed debt obligation in the particular pe- 
riod that 


(i) begins at the beginning of the first inflation ad- 
justment period of the indexed debt obligation in 
respect of the taxpayer that ends in the year, and 


(11) ends at the end of the last inflation adjustment 
period of the indexed debt obligation in respect of 
the taxpayer that ends in the year 


if the particular period were a taxation year of the tax- 
payer and the taxpayer’s interest in the indexed debt 
obligation were an interest in the non-indexed debt 
obligation. 


(2) For the purposes of subparagraph 16(6)(a)(ii) of the 
Act, where at any time in a taxation year a taxpayer holds 
an interest in an indexed debt obligation, there is pre- 
scribed as interest payable and paid by the taxpayer in the 
year in respect of the obligation the amount, if any, by 
which 


(a) the total of the amounts, if any, determined under 
subparagraphs (1)(a)(i1) and (ili) for the year in respect 
of the taxpayer’s interest in the obligation 


exceeds 


(b) the amount, if any, determined under subparagraph 
(1)(a)G) for the year in respect of the taxpayer’s inter- 
est in the obligation. 


(3) For the purposes of subparagraph 16(6)(b)(@) of the 
Act, where at any time in a taxation year an indexed debt 
obligation is an obligation of a taxpayer, there is pre- 
scribed as interest payable in respect of the year by the 
taxpayer in respect of the obligation the amount, if any, 
that would be determined under paragraph (1)(a) in re- 
spect of the taxpayer for the year if, at each time at which 
the obligation is an obligation of the taxpayer, the tax- 
payer were the holder of the obligation and not the debtor 
under the obligation. 


(4) For the purposes of subparagraph 16(6)(b)(ii) of the 
Act, where at any time in a taxation year an indexed debt 
obligation is an obligation of a taxpayer, there is pre- 
scribed as interest receivable and received by the taxpayer 
in the year in respect of the obligation the amount, if any, 
that would be determined under subsection (2) in respect 
of the taxpayer for the year if, at each time at which the 
obligation is an obligation of the taxpayer, the taxpayer 
were the holder of the obligation and not the debtor under 
the obligation. 


(5) For the purpose of determining the amount by which 
an indexed payment under an indexed debt obligation has 
increased or decreased over a period because of a change 
in the purchasing power of money, the amount of the in- 
dexed payment at any time shall be determined using the 
method for computing the amount of the payment at the 
time it is to be made, adjusted in a reasonable manner to 
take into account the earlier date of computation. 


(6) For the purposes of this section, the non-indexed debt 
obligation associated with an indexed debt obligation is 
the debt obligation that would result if the indexed debt 
obligation were amended to eliminate all adjustments de- 
termined by reference to changes in the purchasing power 
of money. 


(7) In this section, 
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“excluded payment” with respect to a taxpayer for a tax- 
ation year means an indexed payment under an indexed 
debt obligation where 


(a) the non-indexed debt obligation associated with the 
indexed debt obligation provides for the payment, at 
least annually, of interest at a single fixed rate, and 


(b) the indexed payment corresponds to one of the in- 
terest payments referred to in paragraph (a), 


but does not include payments under an indexed debt ob- 
ligation where, at any time in the year, the taxpayer’s pro- 
portionate interest in a payment to be made under the ob- 
ligation after that time differs from the taxpayer’s 
proportionate interest in any other payment to be made 
under the obligation after that time; 


‘indexed payment” means, in relation to an indexed debt 
obligation, an amount payable under the obligation that is 
determined by reference to the purchasing power of 
money; 


‘inflation adjustment period” of an indexed debt obli- 
gation means, in relation to a taxpayer, 


(a) where the taxpayer acquires and disposes of the 
taxpayer’s interest in the obligation in the same regu- 
lar adjustment period of the obligation, the period that 
begins when the taxpayer acquires the interest in the 
obligation and ends when the taxpayer disposes of the 
interest, and 


(b) in any other case, each of the following consecu- 
tive periods: 
(i) the period that begins when the taxpayer ac- 
quires the taxpayer’s interest in the obligation and 
ends at the end of the regular adjustment period of 
the obligation in which the taxpayer acquires the 
interest in the obligation, 


(ii) each succeeding regular adjustment period of 
the obligation throughout which the taxpayer holds 
the interest in the obligation, and 


(iii) where the taxpayer does not dispose of the in- 
terest in the obligation at the end of a regular ad- 
justment period of the obligation, the period that 
begins immediately after the last period referred to 
in subparagraphs (1) and (i1) and that ends when the 
taxpayer disposes of the interest in the obligation; 


“regular adjustment period” of an indexed debt obliga- 
tion means 


(a) where the terms or conditions of the obligation 
provide that, while the obligation is outstanding, in- 
dexed payments are to be made at regular intervals not 
exceeding 12 months in length, each of the following 
periods: 
(i) the period that begins when the obligation is is- 
sued and ends when the first indexed payment is 
required to be made, and 


(ii) each succeeding period beginning when an in- 
dexed payment is required to be made and ending 
when the next indexed payment is required to be 
made, 
(b) where paragraph (a) does not apply and the obliga- 
tion is outstanding for less than 12 months, the period 
that begins when the obligation is issued and ends 
when the obligation ceases to be outstanding, and 


(c) in any other case, each of the following periods: 


(i) the 12-month period that begins when the obli- 
gation is issued, 


Reg. 
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(ii) each succeeding 12-month period throughout 
which the obligation is outstanding, and 


(iii) where the obligation ceases to be outstanding 
at a time other than the end of a 12-month period 
referred to in subparagraph (i) or (ii), the period 
that commences immediately after the last period 
referred to in those subparagraphs and that ends 
when the obligation ceases to be outstanding. 
History: S. 7001 added by P.C. 1996-1419, s. 4, September 11, 1996, 


Canada Gazette, Part Il, October 2, 1996, applicable to debt obligations 
issued after October 16, 1991. 

Definitions [Reg. 7001]: “amount” — ITA 248(1); “associated” — ITA 
256; “debt obligation” — Reg. 7001(6); “disposes” — ITA 248(1)“dispo- 
sition”; “excluded payment” — Reg. 7001(7); “indexed debt obliga- 
tion” — ITA 248(1); “indexed payment’, “inflation adjustment period” — 
Reg. 7001(7); “month” — Interpretation Act 35(1); “prescribed” — ITA 
248(1); “regular adjustment period” — Reg. 7001(7); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


PART LXXI — PRESCRIBED 
FEDERAL CROWN CORPORATIONS 


History: Part LXXI (s. 7100) added by P.C. 1984-3095, August 31, 1984, 
Canada Gazette, Part Il, September 19, 1984, effective September 1, 
1984. 


7100. For the purposes of subsections 27(2) and (3), the 
definition “private corporation” in subsection 89(1) and 
subsection 124(3) of the Act, the following are prescribed 
federal Crown corporations: 

(a) Canada Deposit Insurance Corporation; 

(b) Canada Hibernia Holding Corporation; 

(c) Canada Lands Company Limited; 

(d) Canada Mortgage and Housing Corporation; 

(e) Canada Post Corporation; 

(f) Canadian Broadcasting Corporation; 

(g) Cape Breton Development Corporation; 

(h) Freshwater Fish Marketing Corporation; 

(i) Royal Canadian Mint; and 

(j) VIA Rail Canada Inc. 


Proposed Amendment — Reg. 7100(j) 
Application: Bill C-26 (Second Reading March 25, 2003), para. 81(b), 
will replace “VIA Rail Canada Inc.” in para. 7100G) with “VIA Rail Can- 
ada”, in force on a day to be fixed by order of the Governor in Council. 


History: The opening words of s. 7100 amended, the list alphabetized, 
and “Farm Credit Canada” removed, by P.C. 2003-1921, subsec. 1(5), De- 
cember 3, 2003, Canada Gazette, Part Il, December 17, 2003, applicable 
to taxation years that begin after December 10, 2001. 


“Theratronics International Limited” in s. 7100 deleted by the said P.C. 
2003-1921, subsec. 1(4), applicable after May 20, 1998. 


“Canada Hibernia Holding Corporation” and “Theratronics International 
Limited” added, and “Canada Development Investment Corporation” de- 
leted, by the said P.C. 2003-1921, subsecs. 1(2), (3), applicable after Janu- 
ary: 2, 1995; 


The opening words of s. 7100 amended by the said P.C. 2003-1921, sub- 
sec. 1(1), applicable after July 13, 1990. 


The reference to “Farm Credit Corporation” in s. 7100 replaced with a 
reference to “Farm Credit Canada”, by 2001, c. 22, para. 22(a), applicable 
June 14, 2001. 


S. 7100 amended by P.C. 1996-1927, s. 1, December 19, 1996, Canada 
Gazette, Part II, January 8, 1997; the deletion of “Air Canada” and the 
addition of “Canada Lands Company Limited” applicable November 1, 
1995; the deletion of the reference to National Railways applicable Janu- 
ary 1, 1996. 


S. 7100 amended by’ P.C. 1994-930, June 2, 1994, Canada Gazette, Part 
II, June 15, 1994, applicable after March 26, 1994. 
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S. 7100 amended by P.C. 1991-2029, October 24, 1991, Canada Gazette, 
Part II, November 6, 1991, effective commencing July 3, 1991. 


S. 7100 amended by P.C. 1991-1822, September 26, 1991, Canada Ga- 
zette, Part Il, October 9, 1991, applicable commencing January 1, 1991. 


S. 7100 amended by P.C. 1991-350, February 28, 1991, Canada Gazette, 
Part If, March 13, 1991, applicable after January 1991. 


S. 7100 amended by P.C. 1986-2590, s. 18, November 20, 1986, Canada 
Gazette, Part II, December 10, 1986, effective July 15, 1985. 


S. 7100 amended by P.C. 1985-466, February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, effective commencing September 1, 1984. 


Definitions [Reg. 7100]: “prescribed” — ITA 248(1). 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


PART LXXII — [REPEALED] 


History: Part LXXII repealed by P.C. 2001-1378, s..5, August 1, 2001, 
Canada Gazette, Part Il, August. 15, 2001, effective August 15, 2001. 


Part LXXII (s. 7200) added by P.C. 1984-3789, s. 18, November 29, 1984, 
Canada Gazette, Part II, December 12, 1984, applicable in respect of the 
first taxation year of a corporation ending after 1982. 


Definitions [Reg. 7200]: “amount”—ITA 248(1); “commence- 
ment” — Interpretation Act 35(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “taxation year” —ITA 249. 


PART LXXIill — PRESCRIBED 
AMOUNTS AND AREAS 


History: Heading to Part LXXIII substituted by P.C. 1988-1105, s. 2, 
June 6, 1988, Canada Gazette, Part I, June 22, 1988, applicable to 1987 
et seq. 


Part LXXIII (s. 7300) added by P.C. 1986-2770, s. 12, December 11, 
1986, Canada Gazette, Part II, December 24, 1986, effective commencing 
May 23, 1985. 


7300. [Prescribed amounts] — For the purposes of 
paragraph 12(1)(x) of the Act, “prescribed amount” 
means 


(a) any amount paid to a corporation by the Native Ec- 
onomic Development Board created under Order in 
Council P.C. 1983-3394 of October 31, 1983 pursuant 
to the Native Economic Development Program or paid 
to a corporation under the Aboriginal Capital Corpora- 
tion Program of the Canadian Aboriginal Economic 
Development Strategy, where all of the shares of the 
capital stock of the corporation are 


(1) owned by aboriginal individuals, 


(ii) held in trust for the exclusive benefit of aborig- 
inal individuals, 


(111) owned by a corporation, all the shares of 
which are owned by aboriginal individuals, or 


(iv) owned or held in a combination of ownership 
structures described in subparagraph (1), (41) or (aii) 


and the purpose of the corporation is to provide loans, 
loan guarantees, bridge financing, venture capital, 
lease financing, surety bonding or other similar financ- 
ing services to aboriginal enterprises; or 


(b) prescribed assistance within the meaning assigned 
by section 6702. 


Related Provisions: ITA 80(1)“excluded obligation’’(a)(i) — Debt for- 
giveness rules do not apply to prescribed amount. 

History: Para. 7300(a) amended by P.C. 1991-729, April 18, 1991, Can- 
ada Gazette, Part Il, May 8, 1991, to substitute subparas. (i) to (iv) for 
“owned by aboriginal individuals”. 

S. 7300 amended by P.C. 1990-213, February 8, 1990, Canada Gazette, 
Part II, February 28, 1990, to add para. (a), applicable to amounts received 
after May 22, 1985. 

Definitions [Reg. 7300]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “individual”, “prescribed”, 
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“share” —ITA 248(1); “trust? — ITA 
104(1), 248(1), (3). 


Forms: T2124: Statement of business activities. 


“taxation year’—ITA 249; 


7301. [Repealed] 


History: S. 7301 repealed by P.C. 2001-1378, s. 6, August 1, 2001, Can- 
ada Gazette, Part II, August 15, 2001, effective August 15, 2001. 


S. 7301 added by P.C. 1987-2168, October 22, 1987, Canada Gazette, 
Part II, November 11, 1987. 


7302, 7303. [Revoked] 


History: Ss. 7302, 7303 revoked by P.C. 1993-1688, s. 1, August 26, 
1993, Canada Gazette, Part II, September 8, 1993, applicable to 1993 et 
seq. 


Ss. 7302, 7303 added by P.C. 1988-1105, June 6, 1988, Canada Gazette, 
Part Il, June 22, 1988, applicable to 1987 et seg. 


7303.1 (1) [Prescribed northern zone] — An area is 
a prescribed northern zone for a taxation year for the pur- 
poses of section 110.7 of the Act where it is 
(a) the Yukon Territory or the Northwest Territories; 
(b) those parts of British Columbia, Alberta and Sas- 
katchewan that lie north of 57°30'N latitude; 
(c) that part of Manitoba that lies 
(1) north of 56°20'N latitude, or 
(ii) north of 52°30'N latitude and east of 95°25'W 
longitude; 
(d) that part of Ontario that lies 
(i) north of 52°30'N latitude, or 
(ii) north of 51°05'N latitude and east of 89°10'W 
longitude; 
(e) that part of Quebec that lies 
(i) north of 51°05'N latitude, or 
(ii) north of the Gulf of St. Lawrence and east of 
63°00'W longitude; or 
(f) Labrador, including Belle Isle. 


(2) [Prescribed intermediate zone] — An area is a 
prescribed intermediate zone for a taxation year for the 
purposes of section 110.7 of the Act where it is the Queen 
Charlotte Islands, Anticosti Island, the Magdalen Islands 
or Sable Island, or where it is not part of a prescribed 
northern zone referred to in subsection (1) for the year 
and ‘is ; 
(a) that part of British Columbia that lies 
(i) north of 55°35'N latitude, or 
(ii) north of 55°00'N latitude and east of 122°00"W 
longitude; 
(b) that part of Alberta that lies north of 55°00'N 
latitude; 
(c) that part of Saskatchewan that lies 
(i) north of 55°00'N latitude, 
(ii) north of 54°15'N latitude and east of 107°00'W 
longitude, or 
(iii) north of 53°20'N latitude and east of 103°00'W 
longitude; 
(d) that part of Manitoba that lies 
(i) north of 53°20'N latitude, 
(ii) north of 52°10'N latitude and east of 97°40'W 
longitude, or 


(iii) north of 51°30'N latitude and east of 96°00'W 
longitude; 
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(e) that part of Ontario that lies north of 50°35'N lati- 
tude; or ) 


(f) that part of Quebec that lies 


(i) north of 50°35'N latitude and. west of 79°00'W 
longitude, 


(ii) north of 49°00'N latitude, east of 79°00'W lon- 
gitude and west of 74°00'W longitude, 


(iii) north of 50°00'N latitude; east of 74°00'W lon- 
gitude and west of 70°00'W longitude, 


(iv) north of 50°45'N latitude, east of. 70°00'W lon- 
gitude and west of 65°30'W longitude, or 


(v) north of the Gulf of St. Lawrence, east of 
65°30'W longitude and west of 63°00'W longitude. 
History [Reg. 7303.1]: S. 7303.1 enacted by P.C. 1993-1688, s. 2, 


August 26, 1993, Canada Gazette, Part Il, September 8, 1993, applicable 
to 1988 et seq. 


Definitions [Reg. 7303.1]: “prescribed” —ITA 248(1); ‘taxation 
year’ —ITA 249, 


Remission Orders [Reg. 7303.1]: Prescribed Areas Forward Averag- 
ing Remission Order, P.C. 1994-109 (remission for certain residents of 
prescribed areas who filed forward averaging elections for 1987). 


Interpretation Bulletins [Reg. 7303.1]: IT-91R4: Employment at spe- 
cial work sites or remote work locations. 


Forms [Reg. 7303.1]: T4039: Northern residents deductions — places 
in prescribed zones. 


7304. (1) In this section, 


‘‘member of the taxpayer’s household” includes the 
taxpayer; 


“designated city” means St. John’s, Halifax, Moncton, 
Quebec City, Montreal, Ottawa, Toronto, North Bay, 
Winnipeg, Saskatoon, Calgary, Edmonton and 
Vancouver. 


(2) [Trip cost] — For the purposes of this section, the 
trip cost to a taxpayer in respect of a trip made by an indi- 
vidual who, at the time the trip was made, was a member 
of the taxpayer’s household is the least of 


(a) the aggregate of 


(i) the value of travel assistance, if any, provided 
by the taxpayer’s employer in respect of travelling 
expenses for the trip, and 


(ii) the amount, if any, received by the taxpayer 
from his employer in respect of travelling expenses 
for the trip, 


(b) the aggregate of 


(i) the value of travel assistance, if any, provided 
by the taxpayer’s employer in respect of travelling 
expenses for the trip, and 


(ii) travelling expenses incurred by the taxpayer for 
the trip, and 


(c) the lowest return airfare ordinarily available, at the 
time the trip was made, to the individual for flights 
between the place in which the individual resided im- 
mediately before the trip, or the airport nearest thereto, 
and the designated city that is nearest to that place. 


(3) [Period travel cost] — For the purposes of subsec- 
tion (4), the “period travel cost” to a taxpayer for a period 
in a taxation year, in respect of an individual who was a 
member of the taxpayer’s household at any time during 
the period, is the total of the trip costs to the taxpayer in 
respect of all trips that were made by the individual at a 
time when the individual was a member of the taxpayer’s 


Reg. 
S. 7305(a) (iii) 


household where the trips may reasonably be considered 
to relate to the period. 


(4) [Travel assistance — prescribed amount] — 
For the purposes of clause '110.7(1)(a)(i)(A) of the Act, 
the prescribed amount in respect of a taxpayer for a pe- 
riod in a taxation year is the lesser of 


(a) the total of 


(1) the value of travel assistance, if any, provided in 
the period by the taxpayer’s employer in respect of 
travelling expenses for trips, each of which was 
made by an individual who, at the time the trip was 
made, was a member of the taxpayer’s household, 
where the trips may reasonably be considered to re- 
late to the period, and 


(ii) the amount, if any, received in the period by the 
taxpayer from the taxpayer’s employer in respect 
of travelling expenses for trips, each of which was 
made by an individual who, at the time the trip was 
made, was a member of the taxpayer’s household, 
where the trips may reasonably be considered to re- 
late to the period; and 


(b) the total of all the period travel costs to the tax- 

payer for the period in respect of all individuals who 

, were members of the taxpayer’s household at any time 
in the period. 

History: Para. 7304(2)(c), subsecs. 7304(3), (4) amended by P.C. 1993- 


1688, s. 3, August 26, 1993, Canada Gazette, Part II, September 8, 1993, 
applicable to 1988 et seq. 


S. 7304 added by P.C. 1988-1105,)s. 3, June 6, 1988, Canada Gazette, 
Part II, June 22, 1988, applicable to 1987 et seq. 

Definitions [Reg. 7304]: “amount” — ITA 248(1); “designated city’ — 
Reg. 7304(1); “employer”, “individual” — ITA 248(1); “member of the 
taxpayer’s household” — Reg.. 7304(1); “period travel cost’ — Reg. 
7304(3); “prescribed” — ITA 248(1);. “taxation year’ —ITA 249; “tax- 
payer’ — ITA 248(1); “trip cost” — Reg. 7304(2). 


7305. [Prescribed drought regions] — For the pur- 
poses of subsection 80.3(4) of the Act, prescribed drought 
regions in respect of 


(a) the 1995 calendar year are 


(i) in Manitoba, the Local Government Districts of 
Alonsa, Fisher, Grahamdale, Grand Rapids and 
Mountain (South), the areas designated under The 
Northern Affairs Act (Manitoba) as the communi- 
ties of Camperville, Crane River, Duck Bay, 
Homebrook, Mallard; Meadow Portage, Rock 
Ridge, Spence Lake and Waterhen, the Rural Mu- 
nicipalities of Eriksdale, Lawrence, Mossey River, 
Ste. Rose and Siglunes, and Skownan, 


(ii) in Saskatchewan, the Rural Municipalities of 
Antelope Park, Battle River, Beaver River, Biggar, 
Blaine Lake, Britannia, Buffalo, Cut Knife, Doug- 
las, Eagle Creek, Eldon, Eye Hill, Frenchman 
Butte, Glenside, Grandview, Grass Lake, Great 
Bend, Heart’s Hill, Hillsdale, Kindersley, Loon 
Lake, Manitou Lake, Mariposa, Mayfield, Meadow 
Lake, Medstead, Meeting Lake, Meota, Mervin, 
Milton, Mountain View, North Battleford, Oak- 
dale, Paynton, Parkdale, Perdue, Pleasant Valley, 
Prairie, Prairiedale, Progress, Redberry, Reford, 
Round Hill, Round Valley, Rosemont, Senlac, 
Spiritwood, Tramping Lake, Turtle River, Wilton 
and Winslow, and 

(iii) in Alberta, the Counties of Beaver, Camrose, 


Flagstaff, Lamont, Minburn, Paintearth, Smoky 
Lake, St. Paul, Strathcona, Thorhild, Two Hills and 
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(b) 


(c) 


Vermilion River, the Municipal Districts of Bon- 
nyville, MacKenzie, Northern Lights, Provost and 
Wainwright, and Special Areas 2, 3 and 4; 


the 1997 calendar year are 


(i) in Ontario, the Counties of Hastings and 
Renfrew, 


(ii) Nova Scotia, 


(iii) in Manitoba, the Rural Municipalities of Al- 
bert, Alonsa, Archie, Arthur, Birtle, Boulton, 
Brenda, Cameron, Clanwilliam, Dauphin, Edward, 
Ellice, Glenella, Grahamdale, Harrison, Lakeview, 
Langford, Lansdowne, Lawrence, McCreary, Mini- 
ota, Minto, Morton, Ochre River, Park (South), 
Pipestone, Rosedale, Rossburn, Russell, Ste. Rose, 
Shellmouth, Shoal Lake, Sifton, Siglunes, Silver 
Creek, Strathclair, Turtle Mountain, Wallace, 
Westbourne, Whitewater and Winchester, 


(iv) in Saskatchewan, the Rural Municipalities of 
Abernethy, Antelope Park, Antler, Argyle, 
Baildon, Bengough, Benson, Big Stick, Biggar, 
Bratt’s Lake, Brock, Brokenshell, Browning, 
Buchanan, Calder, Caledonia, Cambria, Cana, 
Chester, Chesterfield, Churchbridge, Clinworth, 
Coalfields, Cote, Cymri, Deer Forks, Elcapo, Elm- 
sthorpe, Emerald, Enniskillen, Enterprise, Estevan, 
Excel, Eye Hill, Fertile Belt, Fillmore, Foam Lake, 
Francis, Fox Valley, Garry, Glenside, Golden 
West, Good Lake, Grandview, Grass Lake, Gray- 
son, Griffin, Happyland, Happy Valley, Hart Butte, 
Hazelwood, Heart’s Hill, Indian Head, Insinger, 
Ituna Bon Accord, Invermay, Kellross, Key West, 
Keys, Kingsley, Lajord, Lake Alma, Lake John- 
ston, Lake of The Rivers, Langenburg, Laurier, 
Lipton, Livingston, Lomond, Maple Creek, Mari- 
posa, Martin, Maryfield, McLeod, Milton, 
Montmartre, Moose Creek, Moose Jaw, Moose 
Mountain, Moosomin, Mountain View, Mount 
Pleasant, North Qu’Appelle, Norton, Oakdale, 
Orkney, Old Post, Poplar Valley, Prairie, 
Prairiedale, Progress, Reciprocity, Redburn, 
Reford, Rocanville, Rosemount, St. Philips, 
Saltcoats, Scott, Silverwood, Sliding Hills, Souris 
Valley, South Qu’Appelle, Spy Kill, Stanley, 
Stonehenge, Storthoaks, Surprise Valley, Tecum- 
seh, Terrell, The Gap, Tramping Lake, Tullymet, 
Wallace, Walpole, Waverley, Wawken, Welling- 
ton, Weyburn, Willow Bunch, Willowdale, Wins- 
low and Wolseley, and 


(v) in Alberta, the County of Forty Mile, the Muni- 
cipal Districts of Acadia Valiey, Cypress, Pincher 
Creek, Provost and Willow Creek, and Special Ar- 
eas 2, 3 and 4; 


the 1998 calendar year are 


(1) in Ontario, the Counties of Bruce, Grey, Huron 
and Oxford, and the Districts of Nipissing, Parry 
Sound, Sudbury and Thunder Bay, 


(ii) in Nova Scotia, the Counties of Annapolis, 
Colchester, Cumberland, Digby, Hants and Kings, 


(iii) in Saskatchewan, the Rural Municipalities of 
Aberdeen, Antelope Park, Arlington, Auvergne, 
Battle River, Bayne, Beaver River, Biggar, Blaine 
Lake, Blucher, Bone Creek, Britannia, Buffalo, Ca- 
naan, Chaplin, Chesterfield, Clinworth, Corman 
Park, Coteau, Coulee, Cut Knife, Douglas, 
Dundurn, Eagle Creek, Eldon, Enfield, Excelsior, 
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Eye Hill, Fertile Valley, Frenchman Butte, Fron- 
tier, Glen Bain, Glen McPherson, Glenside, 
Grandview, Grant, Grass Lake, Grassy Creek, 
Gravelbourg, Great Bend, Harris, Hart Butte, 
Heart’s Hill, Hillsdale, Kindersley, King George, 
Lac Pelletier, Lacadena, Laird, Lake of The Rivers, 
Lawtonia, Lone Tree, Loon Lake, Loreburn, 
Mankota, Manitou Lake, Maple Bush, Mariposa, 
Marriott, Mayfield, Meadow Lake, Medstead, 
Meeting Lake, Meota, Mervin, Milden, Milton, 
Miry Creek, Monet, Montrose, Morse, Mountain 
View, Newcombe, North Battleford, Oakdale, Old 
Post, Parkdale, Paynton, Perdue, Pinto Creek, 
Pleasant Valley, Poplar Valley, Prairie, Prairiedale, 
Progress, Redberry, Reford, Reno, Riverside, 
Rosedale, Rosemount, Round Hill, Round Valley, 
Rosthern, Rudy, St. Andrews, Saskatchewan Land- 
ing, Senlac, Shamrock, Snipe Lake, Stonehenge, 
Swift Current, Tramping Lake, Turtle River, Val 
Marie, Vanscoy, Victory, Waverly, Webb, Whiska 
Creek, White Valley, Willow Bunch, Wilton, 
Winslow, Wise Creek, and Wood River, and 


(iv) in Alberta, the Counties of Beaver, Camrose, 
Flagstaff, Grande Prairie, Lamont, Minburn, 
Paintearth, St. Paul, Smoky Lake, Stettler, Two 
Hills and Vermilion River, the Municipal Districts 
of Acadia, Big Lakes, Birch Hills, Bonnyville, 
Clear Hills, East Peace, Fairview, Greenview, 
Northern Lights, Peace, Provost, Saddle Hills, 
Smoky River, Spirit River, Starland, Wainwright 
and Yellowhead, and Special Areas 2, 3 and 4; 


(d) the 1999 calendar year are 


(i) in Nova Scotia, the Counties of Annapolis, 
Colchester, Cumberland, Digby, Hants, Kings and 
Yarmouth, 


(ii) in British Columbia, the Peace River Regional 
District, 


(iii) in Saskatchewan, the Rural Municipalities of 
Beaver River and Loon Lake, and 


(iv) in Alberta, the Counties of Athabaska, Bar- 
rhead, Birch Hills, Grande Prairie, Lac Ste. Anne, 
Lakeland, Lamont, Saddle Hills, Smoky Lake, St. 
Paul, Thorhild, Two Hills, Westlock and Wood- 
lands, and the Municipal Districts of Big Lakes, 
Bonnyville, Clear Hills, East Peace, Fairview, 
Greenview, Lesser Slave Lake, MacKenzie, North- 
ern Lights, Peace, Smoky River and Spirit River; 


(e) the 2000 calendar year are 


(i) in British Columbia, the Regional District of 
East Kootenay, 


(ii) in Saskatchewan, the Rural Municipalities of 
Antelope Park, Battle River, Big Stick, Biggar, 
Blaine Lake, Buffalo, Chesterfield, Clinworth, Cut 
Knife, Deer Forks, Douglas, Duck Lake, Eagle 
Creek, Enterprise, Eye Hill, Fox Valley, Glenside, 
Grandview, Grass Lake, Great Bend, Happyland, 
Hearth’s Hill, Kindersley, Laird, Leask, Maple 
Creek, Mariposa, Marriott, Mayfield, Meeting 
Lake, Milton, Mountain View, Newcombe, North 
Battleford, Oakdale, Paynton, Piapot, Pleasant Val- 
ley, Prairiedale, Progress, Redberry, Reford, Reno, 
Rosemount, Rosthern, Round Valley, Senlac, St. 
Louis, Tramping Lake and Winslow, and 


(ii) in Alberta, the Counties of Barrhead, Birch 
Hills, Cardston, Cypress, Flagstaff, Forty Mile, 


Reg. 
Part LX XIII — Prescribed Amounts and Areas S. 7305(g)(iv) 


Grande Prairie, Kneehill, Lac Ste. Anne, Leth- 
bridge, Newell, Paintearth, Saddle Hills, Starland, 
Stettler, Vulcan, Warner, Wheatland and Wood- 
lands, the Improvement Districts of Kananaskis 
and Waterton, the Municipal Districts of Acadia, 
Fairview, Foothills, Greenview, Peace, Pincher 
Creek, Provost, Ranchland, Smoky River, Spirit 
River, Taber and Willow Creek, and the Munici- 
Rae of Crowsnest Pass and Special Areas 2, 3, 
and 4; 


(f) the 2001 calendar year are 


(i) in Ontario, the Counties of Elgin, Essex, Haldi- 
mand, Hastings, Huron, Lambton, Lanark, Lennox 
and Addington, Middlesex, Norfolk, Northumber- 
land, Oxford and Renfrew, the United Counties of 
Leeds and Grenville, the Frontenac Management 
Board, the Regional Municipality of Niagara, the 
Cities of Brant County, Brantford, Hamilton, Ot- 
tawa and Prince Edward County and the Munici- 
pality of Chatham-Kent, 


(ii) in Quebec, the Magdalen Islands, 


(iii) in Nova Scotia, the Counties of Annapolis, 
Antigonish, Cape Breton, Colchester, Cumberland, 
Digby, Hants, Inverness, Kings, Pictou, Richmond 
and Victoria, 


(iv) in New Brunswick, the Counties of Albert, 
Kent and Westmorland, 


(v) in Manitoba, the Rural Municipality of Kelsey, 


(vi) in British Columbia, the Regional Districts of 
Central Kootenay, East Kootenay, Kootenay 
Boundary and Okanagan-Similkameen, 


(vii) Prince Edward Island, 


(viii) in Saskatchewan, the Rural Municipalities of 
Aberdeen, Abernethy, Antelope Park, Arborfield, 
Arlington, Arm River, Auvergne, Baildon, Barrier 
Valley, Battle River, Bayne, Beaver River, 
Bengough, Big Arm, Big Quill, Big River, Big 
Stick, Biggar, Birch Hills, Bjorkdale, Blaine Lake, 
Blucher, Bone Creek, Bratt’s Lake, Britannia, 
Brokenshell, Buchanan, Buckland, Buffalo, Calder, 
Caledonia, Cana, Canaan, Canwood, Carmichael, 
Caron, Chaplin, Chester, Chesterfield, Church- 
bridge, Clayton, Clinworth, Colonsay, Connaught, 
Corman Park, Cote, Coteau, Coulee, Craik, Cupar, 
Cut Knife, Deer Forks, Douglas, Duck Lake, Duf- 
ferin, Dundurn, Eagle Creek, Edenwold, Elcapo, 
Eldon, Elfros, Elmsthorpe, Emerald, Enfield, En- 
terprise, Excel, Excelsior, Eye Hill, Eyebrow, Fer- 
tile Valley, Fish Creek, Flett’s Springs, Foam 
Lake, Fox Valley, Francis, Frenchman Butte, Fron- 
tier, Garden River, Garry, Glen Bain, Glen Mc- 
pherson, Glenside, Good Lake, Grandview, Grant, 
Grass Lake, Grassy Creek, Gravelbourg, Grayson, 
Great Bend, Gull Lake, Happy Valley, Happyland, 
Harris, Hart Butte, Hazel Dell, Heart’s Hill, Hills- 
borough, Hillsdale, Hoodoo, Hudson Bay, Hum- 
boldt, Huron, Indian Head, Insinger, Invergordon, 
Invermay, Ituna Bon Accord, Kellross, Kelvington, 
Key West, Keys, Kindersley, King George, Kings- 
ley, Kinistino, Kutawa, Lac Pelletier, Lacadena, 
Laird, Lajord, Lake Johnston, Lake Lenore, Lake 
of The Rivers, Lakeland, Lakeside, Lakeview, Last 
Mountain Valley, Lawtonia, Leask, Leroy, Lipton, 
Livingston, Lone Tree, Longlaketon, Loon Lake, 
Loreburn, Lost River, Lumsden, Manitou Lake, 
Mankota, Maple Bush, Maple Creek, Mariposa, 
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Marquis, Marriott, Mayfield, Mccraney, Mckillop, 
McLeod, Meadow Lake, Medstead, Meeting Lake, 
Meota, Mervin, Milden, Milton, Miry Creek, Mo- 
net, Montmartre, Montrose, Moose Jaw, Moose 
Range, Morris, Morse, Mount Hope, Mountain 
View, Newcombe, Nipawin, North Battleford, 
North Qu’Appelle, Norton, Oakdale, Old Post, 
Orkney, Paddockwood, Parkdale, Paynton, Pense, 
Perdue, Piapot, Pinto Creek, Pittville, Pleasant Val- 
ley, Pleasantdale, Ponass Lake, Poplar Valley, Por- 
cupine, Prairie Rose, Prairiedale, Preeceville, 
Prince Albert, Progress, Redberry, Redburn, 
Reford, Reno, Riverside, Rodgers, Rosedale, 
Rosemount, Rosthern, Round Hill, Round Valley, 
Rudy, Saltcoats, Sarnia, Saskatchewan Landing, 
Sasman, Scott, Senlac, Shamrock, Shellbrook, 
Sherwood, Sliding Hills, Snipe Lake, South 
Qu’Appelle, Spalding, Spiritwood, St. Andrews, 
St. Louis, St. Peter, St. Philips, Stanley, Star City, 
Stonehenge, Surprise Valley, Sutton, Swift Cur- 
rent, Terrell, The Gap, Three Lakes, Tisdale, Torch 
River, Touchwood, Tramping Lake, Tullymet, Tur- 
tle River, Usborne, Val Marie, Vanscoy, Victory, 
Viscount, Wallace, Waverley, Webb, Wheatlands, 
Whiska Creek, White Valley, Willner, Willow 
Bunch, Willow Creek, Wilton, Winslow, Wise 
Creek, Wolseley, Wolverine, Wood Creek, Wood 
River and Wreford, 


(ix) Alberta, and 


(x) in Newfoundland and Labrador, the island of 
Newfoundland; and 


(g) the 2002 calendar year are 


(i) in Ontario, the Counties of Bruce, Elgin, 
Lambton and Middlesex, the Municipality of Chat- 
ham-Kent, the District of Cochrane and the Re- 
gional Municipalities of Halton and Peel, 


(ii) in Manitoba, the Rural Municipalities of Al- 
bert, Alonsa, Archie, Argyle, Arthur, Birtle, Blan- 
shard, Brenda, Cameron, Clanwilliam, Coldwell, 
Cornwallis, Daly, Dauphin, Edward, Ellice, Elton, 
Eriksdale, Ethelbert, Gilbert Plains, Glenella, Glen- 
wood, Grahamdale, Grandview, Hamiota, Harri- 
son, Hillsburg, Kelsey, Langford, Lansdowne, 
Lawrence, McCreary, Miniota, Minitonas, Minto, 
Morton, Mossey River, Mountain, North Cypress, 
Oakland, Ochre River, Odanah, Park, Pipestone, 
Riverside, Roblin, Rosedale, Rossburn, Russell, 
Saskatchewan, Shell River, Shellmouth-Boulton, 
Shoal Lake, Sifton, Siglunes, Silver Creek, South 
Cypress, St. Laurent, Ste. Rose, Strathclair, Strath- 
cona, Swan River, Turtle Mountain, Wallace, 
Whitehead, Whitewater, Winchester and Wood- 
worth, and the unorganized territory that is north of 
the Rural Municipality of Alonsa, between that ru- 
ral municipality and the south shore of Lake 
Manitoba, 


(iii) in British Columbia, the Peace River Regional 
District, 


(iv) in Saskatchewan, the Rural Municipalities of 
Aberdeen, Abernethy, Antelope Park, Antler, 
Arborfield, Argyle, Arlington, Arm River, Au- 
vergne, Baildon, Barrier Valley, Battle River, 
Bayne, Beaver River, Big Arm, Big Quill, Big 
River, Big Stick, Biggar, Birch Hills, Bjorkdale, 
Blaine Lake, Blucher, Bone Creek, Britannia, 
Buchanan, Buckland, Buffalo, Calder, Cana, Ca- 


na 
S 
2) 
ra 
ae 
= 
oN 
i) 
as 


Reg. 
S. 7305(g)(iv) 


naan, Canwood, Carmichael, Caron, Chaplin, 
Chesterfield, Churchbridge, Clayton, »Clinworth, 
Colonsay, Connaught, Corman Park, Cote, Coteau, 
Coulee, Craik, Cupar, Cut Knife, Deer Forks, 
Douglas, Duck Lake, Dufferin, Dundurn, Eagle 
Creek, Edenwold, Elcapo, Eldon, Elfros, Emerald, 
Enfield, Enniskillen, Enterprise, Excelsior, Eye 
Hill, Eyebrow, Fertile Belt, Fertile Valley, Fish 
Creek, Flett’s Springs, Foam Lake, Fox Valley, 
Frenchman Butte, Frontier, Garden River, Garry, 
Glen Bain, Glen McPherson, Glenside, Good Lake, 
Grandview, Grant, Grass Lake, Grassy Creek, 
Gravelbourg, Grayson, Great Bend, Gull Lake, 
Happyland, Harris, Hazel Dell, Hazelwood, 
Heart’s Hill, Hillsborough, Hillsdale, Hoodoo, 
Hudson Bay, Humboldt, Huron, Insinger, In- 
vergordon, Invermay, Ituna Bon Accord, Kellross, 
Kelvington, Keys, Kindersley, King George, 
Kingsley, Kinistino, Kutawa, Lac Pelletier, La- 
cadena, Laird, Lake Johnston, Lake Lenore, Lake- 
land, Lakeside, Lakeview, Langenburg, Last 
Mountain Valley, Lawtonia, Leask, Leroy, Lipton, 
Livingston, Lone Tree, Longlaketon, Loon Lake, 
Loreburn, Lost River, Lumsden, Manitou Lake, 
Mankota, Maple Bush, Maple Creek, Mariposa, 
Marquis, Marriott, Martin, Maryfield, Mayfield, 
McCraney, McKillop, McLeod, Meadow Lake, 
Medstead, Meeting Lake, Meota, Mervin, Milden, 
Milton, Miry Creek, Monet, Montrose, Moose 
Creek, Moose Jaw, Moose Mountain, Moose 
Range, Moosomin, Morris, Morse, Mount Hope, 
Mount Pleasant, Mountain’ View, Newcombe, 
Nipawin, North Battleford, North Qu’appelle, Oak- 
dale, Orkney, Paddockwood,. Parkdale, Paynton, 
Pense, Perdue, Piapot, Pinto Creek, Pittville, Pleas- 
ant Valley, Pleasantdale, Ponass Lake, Porcupine, 
Prairie Rose, Prairiedale, Preeceville, Prince Al- 
bert, Progress, Reciprocity, Redberry, Redburn, 
Reford, Reno, Riverside, Rocanville, Rodgers, 
Rosedale, Rosemount, Rosthern, Round Hill, 
Round Valley, Rudy, Saltcoats, Sarnia, Saskatche- 
wan Landing, Sasman, Senlac, Shamrock, Shellb- 
rook, Sherwood, Silverwood, ‘Sliding Hills, Snipe 
Lake, Spalding, Spiritwood, Spy Hill, St. Andrews, 
St. Louis, St. Peter, St. Philips, Stanley, Star City, 
Storthoaks, Sutton, Swift Current, Three Lakes, 
Tisdale, Torch River, Touchwood, Tramping Lake, 
Tullymet, Turtle River, Usborne, Val Marie, Van- 
scoy, Victory, © Viscount, Wallace, Walpole, 


Waverley, Wawken, Webb, Wheatlands, Whiska © 


Creek, White Valley, Willner, Willow Creek, Wil- 
lowdale, Wilton, Winslow, Wise Creek, Wolver- 
ine, Wood Creek, Wood River and Wreford, and 


(v) Alberta. 


‘Canada (for 5003) 


Agriculture and ‘Agri-Food Canada — news. si pelesae. 
December 19, 2003: Tax oie to Mente Farmers in West- 
erm Canada 


Owners of beading Eberle | in pale igs areas of. British Co- 
lumbia, Alberta, Saskatchewan and Manitoba who were forced to 
sell all or part of their breeding herd this year because of drought 
conditions will be eligible for a one-year tax deferral on 20) 
income from these sales... 


Agriculture and Agri-Food Minister’ Bob Speler made the an- 
nouncement today. 


Income Tax Regulations 


This tax deferral offers producers who choose to sell breeding 
livestock a real tax saving on the income received from these 
sales and will allow. them to use these savings when restocking 
their herds in the spring,” ’ said Mr. Speller. “Although current 
market conditions. are creatin challenges, some producers are 
proceeding to sell off cattle in response to unfavourable condi- 
tions due to drought.” . . 


reviewing precipitation ee: 


The initial deferral wa : mi 
3 or the an growing, season, and 


soil moisture and forage 
provides a management o 
were forced to sell all or 
fons alfectin fe 


the West, we have « ignated a fu 

ously designated for tax deferral on 2003 income frori’ paral 
induced sales of breeding livestock,” Mr. Speller said. “While 
market conditions present ongoing challenges, some producers 
continue to sell cattle in response to cs eacadscscanion conditions 
due to drought.” i 


Eligibility for deferral was determined on ie advice of Mr. 
Speller to Ralph Goodale, Minister of Finance. — . 


2238 


Part LX XIII] — Prescribed Amounts and Areas 


The deferral allows eligible producers in the d od 
defer income tax on the sale of breeding livestock for « 
help Satie sea stock in the follo ea 


Parkland ‘ounty* : 
Red Deer County 
Special Area 3 
Starland County. . 
Yellowhead County 


Saskatchewan 

RM 1 Argyle. 

RM 3 Enniskillen 

RM 31 Storthoaks 
RM 33 Moose Creek LLL 
RM 35 Benson a 206 © 4), JRM 36 Cymn 


RM 398 Pleasantdale* 
RM 400 Three Lakes* 
a sy : RM 402 Fish Creck* 

: . RM 34 Browning. 


_— RM 406 Mayfield 
RM 61 Antler _ RM 63 Moose Mountain a RM 426 Bjorkdale 
RM 64 Brown ea RM 65 Tecumseh _ RM 428 Star City* 
RM 66 Griffin na oie. . nic RM 6) Weyburn RM 430 Invergordon* _ 
RM 68 Brokenshell - io RM OL Maryfield _. RM 434 Blaine Lake 
RM 92 Walpole RM 93 Wawken- RM 436 Douglas 
RM 94 Hazelwood RM 121 Moosomin RM 438 Battle River* 
RM 122 Martin __RM 123 Silverwood — RM 440 Hillsdale* — 


RM 130 Redburn* 
RM 137 Swift Current 
RM 15! Rocanville 


RM 457 Connaught* 
RM 459 Kinistino* 
RM 461 Prince Albert* 


RM 124 Kingsley 
RM 136 Coulee 
RM 138 Webb 
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RM 153 Willowasle 2 7: 


RM 158 Edenwold ; 


eee 


2) 
= 
S 
o 
3 
ee 
oe 
5 
o 
a 


RM 370 Humbolde* 
M 372 Grant® 
RM 376 Eagle Creek 


RM 378 Rosemont* _ 
RM 394 Hi : 
: RM 397 Barrier Valley 
RM 399 Lake Lenore* — 

RM 401 Hoodoo* — 
RM 403 Rosthern® 
RM 405 Great Bend © 
RM 409 Buffalo* 
~ RM 427 Tisdale* 

~ RM 429 Flett’s Springs* 

4 RM 431 St. Louis* 
- © RM 435 Redberry 

RM 437 North Battleford 


dson Bay 


RM 439 Cut Knife* 
RM 456 Arborfield* 


RM 458 Willow Creek* 


RM 460 Birch Hills* 
RM 463 Duck Lake* 
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RM 464 Leask RM 466 — Lake 


RM 467 Round Hill RM 468 Meota | 
RM 469 Turtle River RM 470 Paynton* . 
RM 471 Eldon* RM 486 Moose Ranget 


RM 487 Nipawin* 

RM 490 Garden River* 

RM 493 Shellbrook — 

RM 496 Spiritwood 

RM 498 Parkdale 
RM 501 Frenchman Butte* - 
RM 520 Paddockwood* _ 
RM 995 BigRiver ss 
RM 588 Meadow Lake* 


RM 488 Torch River® 
RM 491 Buckland* 
RM 494 Canwood 


Manitoba 
Census Consolidated Subdivision 
No.19, Unorganized it 

RM 101 Archie 
RM 103 Arthur 
RM 106 Bille 
RM 109 Brenda 
RM 114 Clanwilliam — 
RM 116 Cornwallis | 
RM 118 Dauphin 
RM 123 Ellice 
RM 125 Eriksdale 
RM 128 Gilbert Plains 
RM 130Glenella 
RM 132 Grandview 
RM 136 Harrison _ 
RM 140 Lakeview — 
RM 142 Lansdowne 
RM 145 Louise* _ 
RM 148 Miniota 
RM 150 Minto _ 
RM 154 Mossey _ 
RM 157 a 
RM 159 Odanah © 
RM 166 Riverside 
RM 168 Rockwood* — 
RM 171 Rossburn - 
RM 178 St. Laurent 
RM 180 Saskatchewan 
RM 182 Shell River _ 
RM 184 Sifton 
RM 186 Silver Creek | 
RM 191 Strathclair . 
RM 193 Swan River : : 
RM 199 Wallace | - 
RM 202 Whitehead 
RM 205 Winchester 
RM 207 Woodworth 
RM 602 Armstrong* _ 
RM 605 Fisher* 
RM 607 Park (North)* 
RM 615 Grand Rapids* _ 
RM 618 Mountain (South)? oo 


Related Provisions: Reg. 7305.01 — Surrounded areas. 


History: Para. 7305(g) added by P.C. 2004-246, March 23, 2004, Canada 
Gazette, Part Il, April 7, 2004, applicable after 2001. 


Para. 7305(f) added by P.C. 2002-1412, August 8, 2002, Canada Gazette, 
Part Il, August 28, 2002, applicable after 2000. 


Subpara. 7305(d)(ii) amended and para. 7305(e) added by P.C. 2001-1369, 
August 1, 2001, Canada Gazette, Part II, August 15, 2001, subpara. (d)(ii) 
applicable after 1998 and para. (e) applicable after 1999. 


Para. 7305(d) added by P.C. 2000-1769, s. 1, December 13, 2000, Canada 
Gazette, Part Il, January 3, 2001, applicable after 1998. 


Paras. 7305(a) to (c) substituted for paras. (a) to (e), by P.C. 1999-1057, 
June 10, 1999, Canada Gazette, Part Il, June 23, 1999, applicable after 
1994. 


Income Tax Regulations 


Para. 7305(e) added by P.C. 1993-1210, June 8, 1993, Canada Gazette, 
Part II, June 30, 1993, applicable after 1991. 


Former para. 7305(d) added by P.C. 1992-2542, December 10, 1992, Can- 
ada Gazette, Part Il, December 30, 1992, applicable after 1990. 


S. 7305 added by P.C. 1991-464, March 14, 1991, Canada Gazette, Part 
II, March 27, 1991, applicable after 1987. 


Definitions [Reg. 7305]: “prescribed” — ITA 248(1). 


7305.01 [Prescribed drought regions — 
surrounded areas] — For the purposes of subsection 
80.3(4) of the Act, the prescribed drought regions in re- 
spect of a year include any particular area that is sur- 
rounded by a region or regions prescribed under section 
7305 in respect of the year. 


History: S. 7305.01 added by P.C. 2000-1769, s. 2, December 13, 2000, 
Canada Gazette, Part II, January 3, 2001, applicable after 1987. 


7305.1 [Automobile operating expenses] — For the 
purpose of subparagraph (v) of the description of A in 
paragraph 6(1)(k) of the Act, the amount prescribed for a 
taxation year 1s 
(a) if a taxpayer is employed in a taxation year by a 
particular person principally in selling or leasing auto- 
mobiles and an automobile is made available in the 
year to the taxpayer or a person related to the taxpayer 
by the particular person or a person related to the par- 
ticular person, 14 cents; and 


(b) in any other case, 17 cents. 


History: Para. 7305.1(a) amended to add the words “or a person related to 
the taxpayer” and replace “13 cents” with “14 cents” by P.C. 2003-1110, 
s. 1, July 24, 2003, Canada Gazette, Part II, August 13, 2003, applicable 
to taxation years ending after 2002. 


Para. 7305.1(b) amended by the said P.C. 2003-1110, s. 1, to ‘replace ZG 
cents” with “17 cents”, applicable to taxation years ending after 2002. 


Para. 7305.1(a) amended to replace “12 cents” with “13 cents”, and para. 
7305.1(b) amended to replace “15 cents” with “16 cents”, by P.C. 2001- 
1235, s. 1, July 12, 2001, Canada Gazette, Part Il, August 1, 2001, appli- 
cable to taxation years ending after 2000. 


Para. 7305.1(a) amended to replace “11 cents” with “12 cents”, and para. 
7305.1(b) amended to replace “14 cents” with “15 cents”, by P.C. 2000- 
1330, s. 1, August 23, 2000, Canada Gazette, Part II, September 13, 2000, 
applicable to taxation years ending after 1999. 


S. 7305.1 amended by P.C. 1999-1056, s. 1, June 10, 1999 Canada Ga- 
zette, Part II, June 23, 1999, applicable to taxation years that end after 
1996. For taxation years that end after 1995 and before 1997, paras. (a) 
and (b) read as follows: 


(a) if a taxpayer is employed in a taxation year by a particular per- 
son principally in selling or leasing automobiles and an automobile 
is made available in the year to the taxpayer or a person related to 
the taxpayer by the particular person or a person related to the par- 
ticular person, 10 cents; and 


(b) in any other case, 13 cents. 


S. 7305.1 added by P.C. 1995-775, s. 6, May 16, 1995, Canada Gazette, 
Part Il, May 31, 1995; subsec. (1) applicable to 1993 et seq., subsec. (2) 
applicable to 1994 et seq. 
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Definitions [Reg. 7305.1]: “amount”, “automobile”, “employed”, “per- 
on”, “prescribed” — ITA 248(1); “related” — ITA 251(2)-(6); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


I.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


7306. [Tax-free car allowances] — For the purposes 
of paragraph 18(1)(r) of the Act, the amount in respect of 
the use of one or more automobiles in a taxation year by 
an individual for kilometres driven in the year for the pur- 
pose of earning income of the individual is the total of 


(a) the product of 36 cents multiplied by the number of 
those kilometres; 


(b) the product of 6 cents multiplied by the lesser of 
5,000 and the number of those kilometres; and 


(c) the product of 4 cents multiplied by the number of 
those kilometres driven in the Yukon Territory, the 
Northwest Territories or Nunavut. 


: Laleaian Amendment rine 7306 


Sie to nee will remain at “ADG per kilometre for the 
first 5,000 kilometres driven and 36¢ for each additional kilome- 
tre. For the Yukon Territory, Northwest Territories and Nunavut, 
the tax-exempt allowance will remain at 46¢ for the first 5,000 
kilometres driven and 40¢ for each additional kilon etre. The al- 
lowance amounts reflect the key cost components 0 of ¢ owning and 
operating an automobile, such as i ataaiacae financing, 1 insur- 
ance, maintenance and fuel costs. - 


History: Para. 7306(a) amended to replace “35 cents” with “36 cents” by 
P.C. 2003-1110, s. 2, July 24, 2003, Canada Gazette, Part Il, August 13, 
2003, applicable to kilometres driven after 2002. 


Para. 7306(a) amended to replace “31 cents” with “35 cents’, by P.C. 
2001-1235, s. 2, July 12, 2001, Canada Gazette, Part Il, August 1, 2001, 
applicable to kilometres driven after 2000. 


Para. 7306(a) amended to replace “29 cents” with “31 cents”, by P.C. 
2000-1330, s. 2, August 23, 2000, Canada Gazette, Part Il, September 13, 
2000, applicable to kilometres driven after 1999. 


S. 7306 amended by P.C. 1999-1056, s. 2, June 10, 1999 Canada Gazette, 
Part II, June 23, 1999, applicable to kilometres driven after 1996, except 
that before March 1999, para. (c) shall be read without reference to 
“Nunavut”. For kilometres driven after 1994 and before 1996, para. (a) 
shall be read as follows: 


(a) the product of 25 cents multiplied by the number of those 
kilometres; 


For kilometres driven after 1995 and before 1997, para. (a) shall be read as 
follows: 


(a) the product of 27 cents multiplied by the number of those 
kilometres; 


S. 7306 added by P.C. 1991-2272, s. 4, November 21, 1991, Canada Ga- 
zette, Part II, December 4, 1991, applicable re allowances paid for use af- 
ter 1987 of automobiles. 


Definitions [Reg. 7306]: “amount”, “automobile”, “individual” — ITA 


248(1); “taxation year” —ITA 249. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


7307. (1) [Automobiles — CCA cost limit] — For the 
purposes of subsection 13(2), paragraph 13(7)(g), subpar- 
agraph 13(7)(h)(ili), subsections 20(4) and (16.1), the 
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description of B in paragraph 67.3(d) and subparagraph 
85(1)(e.4)(1) of the Act, the amount prescribed is 


(a) with respect to an automobile acquired, or leased 
under a lease entered into, after August 1989 and 
before 1991, $24,000; and 


(b) with respect to an automobile acquired, or leased 
under a lease entered into, after 1990, the amount de- 
termined by the formula 


A+B 
where 


A is, with respect to an automobile acquired, or 
leased under a lease entered into, 


(i) before 1997, $24,000, 

(ii) in 1997, $25,000, 

(iii) in 1998 or 1999, $26,000, 
(iv) in 2000, $27,000, or 

(v) after 2000, $30,000, and 


Bis the sum that would have been payable in respect 
of federal and provincial sales taxes on the acquisi- 
tion of the automobile if it had been acquired, at a 
cost equal to A before the application of the federal 
and provincial sales taxes, if the automobile 


(i) was acquired, at the time of the acquisition, 
or 


(11) was leased, at the time the lease was entered 
into. 


Proposed Amendment -~ Heg. 7307(1) 


Department of Finance news release, December 23, 
2003: 2004 Automobile Deduction Limits and eee Benefit 
Rates for Business 


Ralph Goodale, Minister Of aare doufinhad catia, that the au- 
tomobile expense deduction limits and the prescribed rates for 
the automobile operating expense benefit will remain at the cur- 
rent levels for 2004. Specifically: 


The ceiling on the capital cost of passenger vehicles for capital 
cost allowance (CCA) purposes will remain at $30,000 (plus ap- 
plicable federal and provincial sales taxes) for purchases after 
2003. This ceiling restricts the cost of a vehicle on which CCA 
may be claimed for business purposes. 


The Government reviews these rates and limits annually and an- 
nounces any planned changes prior to the end of the calendar 
year. This practice ensures that businesses are aware of the new 
rates before the beginning of the year in which they apply. 


For further information: Andrée Houde, Public Affairs and Oper- 
ations Division, (613) 996-8080; Pat Breton, Press Secretary, Of- 
fice of the Minister of Finance, (613) 996-7861; Karen Hall, 
Business Income Tax Division, (613) 995-5817. 


Related Provisions: Reg. 1100(2.5) — 50% CCA in year of disposi- 
tion; Reg Sch? TRCISTO.T. 

Interpretation Bulletins: [T-291R3: Transfer of property to a corpora- 
tion under subsection 85(1); IT-478R2: CCA — recapture and terminal 
loss; IT-522R: Vehicle, travel and sales expenses of employees. 


|.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 


automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(2) [Automobiles — interest expense limit] — For 
the purpose of the description of A in section 67.2 of the 
Act, the amount prescribed in respect of an automobile 
that is acquired either after August 1989 and before 1997 
or after 2000 is $300. 
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Proposed Amendment — Reg. 7307(2) — 


Department of Finance news release, December 23, 
2003: 2004 Automobile Deduction arms a4: on wigs Benefi t 
Rates for Busines . - 


The maximum allowable interest deduction ae amounts _ yor- 
rowed to purchase an automobile will remain at $300 per month 
for loans related to vehicles acquired after 2003. This limit re- 
flects the reasonable cost a foes a vehicle for business 
purposes. 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(3) [Automobiles — leasing limit] — For the purpose 
of the description of A in paragraph 67.3(c) of the Act, 
the amount prescribed in respect of a taxation year of a 
lessee is, with respect to an automobile leased under a 
lease entered into 


(a) after August 1989 and before 1991, $650; and 
(b) after 1990, the amount determined by the formula 


A+B 
where | 
A 1S 


(1). for leases entered into after 1990. but before 
1997, $650, 


(ii) for leases entered into in 1997, $550, 


(iii) for leases entered into in 1998 or 1999, 
$650, 


(iv) for leases entered into in 2000, $700, and 
(v) for leases entered into after 2000, $800, and 
B_ is the sum of the federal and provincial sales taxes 


that would have been payable on a monthly pay- 
ment under the lease in the taxation year of the 
lessee if, before those taxes, the lease had required 
monthly payments equal to A. 


Proposed Amendment — ~ Reg. 7307( 


Bepartment: of Finance news release, ‘De er 
2003: 2004 Automobile Deduction Limits Ne 
Rates for Business 


The limit on ieductible: leucee costs will 
month (plus applicable federal and provincia L sale 
leases entered into after 2003. This limit, which ensure 
level of deductions for leased and purchased vehicles is 
tent, is one of two restrictions on the deduction of aut 
lease payments. A separate restriction prorates. deductil 
costs where the value of the vehicle exceeds the capi 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles); No. 12 (1998 deduction limits and benefit rates for 
automobiles). 


(4) For the purpose of the description of C.in paragraph 
67.3(d) of the Act, the amount prescribed in respect of an 
automobile leased under a lease entered into. after August 
1989 is the amount equal to. 100/85 of the amount deter- 
mined in accordance with subsection (1) in respect of the 
automobile. 

History: Subpara. (iv) of the description of A in, para. 7307(1)(b) 
amended and subpara. (v) added, subsec. 7307(2) added, and subpara. (iv) 
of the description of A in para. 7307(3)(b) amended and subpara. (v) ad- 
ded by P.C. 2001-1235, s. 3, July 12, 2001, Canada Gazette, Part Il, Au- 
gust 1, 2001, applicable after 2000. 


Income Tax Regulations 


Subpara: (iii) of the description of A in para. 7307(1)(b) amended, sub- 
para. (iv) added, subparas. (i) and (ii) of the description of A in para. 
7307(3)(b) amended, subparas. (iti) and (iv) added, by P.C. 2000-1330, s. 
3, August 23, 2000, Canada Gazette, Part II, September 13, 2000, applica- 
ble after 1999. 


Paras. 7307(1)(b) and (3)(b) amended and subsec. (2) repealed by P.C. 
1999-1056, s. 3, June 10, 1999, Canada Gazette, Part II, June 23, 1999, 
paras. (1)(b) and (3)(b) applicable after 1996 and the repeal of subsec. (2) 
applicable in respect of automobiles acquired after 1996. 


Subsec. 7307(1) amended by P.C. 1995-775, s. 7, May 16, 1995, Canada 
Gazette, Part II, May 31, 1995, applicable with respect to automobiles ac- 
quired, or leased under leases entered into, after August 31, 1989. 


Subsec. 7307(1) amended by P.C. 1994-103, s. 2, January 20, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to automobiles acquired 
or leased under leases entered into after August 31, 1989. 


S. 7307 added by P.C. 1991-2272, s. 4, November 21, 1991, Casas Ga- 
zette, Part II, December 4, 1991. 


Definitions [Reg. 7307]: “amount”, “automobile”, “prescribed” — ITA 
248(1); “taxation year’ — ITA 249. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals. 


7308. (1) In this section, “carrier” has the meaning as- 
signed by subsection 146.3(1) of the Act. 


(2) For the purposes of this section, a retirement income 
fund is a qualifying retirement income fund at a particular 
time if 
(a) the fund was entered into before 1993 and the car- 
rier has not accepted any property as consideration 
under the fund after 1992 and at or before the particu- 
lar time, or 


(b) the carrier has not accepted any property as consid- 
eration under the fund after 1992 and at or before the 
particular time, other than property transferred from a 
retirement income fund that, immediately before the 
time of the transfer, was a qualifying retirement in- 
come fund. 


(3) For the purposes of the definition “minimum amount” 
in subsection 146.3(1) of the Act, the prescribed factor in 
respect of an individual for a year in connection with a 
retirement income fund that was a qualifying retirement 
income fund at the beginning of the year is the factor, de- 
termined pursuant to the following table, that corresponds 
to the age in whole years (in the table referred to as “X’’) 
attained by the individual at the beginning of that year or 
that would have been so attained by the individual if the 
individual had been alive at the beginning of that year. 


xX Factor 

under 79 1/(90 - X) 
79 .0853 
80 .0875 
81 0899 
82 .0927 - 
83 0958 
84 .0993 
85 .1033 
86 .1079 
87 1133 
88 1196 
89 1271 
90 1362 
91 1473 
92 .1612 
93 .1792 


2242 


Reg. 


Part LXX VI — Carved-Out Property Exclusion S. 7600(b) 
X ; Factor ~ Y | Factor 
94 or older fF §=.2000 85 1033 
(4) For the purposes of the definition “minimum amount” oe hej 
in subsection 146.3(1) of the Act, the prescribed factor in 87 1133 
respect of an individual for a year in connection with a 88 .1196 
retirement income fund other than a fund that was a quali- 89 1271 
fying retirement income fund at the beginning of the year 90 
is the factor, determined pursuant to the following table, ails 
that corresponds to the age in whole years (in the table 91 1473 
referred to as “Y”’) attained by the individual at the begin- 92 1612 
ning of that year or that would have been so attained by 93 1792 
the individual if the individual had been alive at the be- 
94 or older .2000 


ginning of that year. 


PSG ed (ol apie abd ~ 7308(: ) opening 


Subsection 7308(4) is ee ae 80 that the ao ae apply: 2 
for the purpose of determining the minimum amount incon 
nection with the new variable benefit under money purchase _ 
provisions of registered pension plans (RPPs). For details, refer _ 


to the commentary on section 8500. 


Y Factor 

under 71 1/(90 - Y) 
al .0738 
72 .0748 
73 0759 
74 Uy & 
‘pe 0785 
76 .0799 
77 0815 
78 .0833 
79 .0853 
80 .0875 
81 0899 
82 0927 
83 0958 
84 0993 


Related Provisions: Reg. 8506(4)-(6) — Minimum amount for RPP. 


History: The portion of subsecs. 7308(3) and (4) before the table 
amended to substitute “the prescribed factor’ for “the prescribed amount”, 
by P.C. 2000-184, s. 2, February 17, 2000, Canada Gazette, Part 1, March 
1, 2000, applicable to 1998 et seg. 


S. 7308 enacted by P.C. 1994-102, January 20, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1992 et seq. 


Definitions [Reg. 7308]: “amount” —ITA 248(1); “carrier” — Reg. 
ITA 146.3(1), Reg. 7308(1); “individual” —ITA 248(1); “money 
purchase provision” —ITA 147.1(1); “prescribed”, “property” — ITA 
248(1); “qualifying retirement income fund” — Reg. 7308(2); “registered 
pension plan” — ITA 248(1); “retirement income fund” —ITA 146.3(1), 
248(1). 


PART LXXIV — [REPEALED] 


History: Part LXXIV repealed by P.C. 2001-1378,.s..7, August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 
Part LXXIV (s. 7400) added by P.C. 1988-1473, s. 5, July 21, 1988, Can- 
ada Gazette, Part Il, August 3, 1988, applicable to taxation years com- 
mencing after 1984. 


PART LXXV — [REPEALED] 


History: Part LXXV repealed by P.C. 2001-1378, s. 7, August 1, 2001; 
Canada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 


Part LXXV (s. 7500), added by, P.C. 1988-1474, July 21, 1988, Canada 
Gazette, Part II, August 3, 1988, applicable after February 25, 1986. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 
1996, provides as follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 


PART LXXVI — CARVED-OUT 
PROPERTY EXCLUSION 


History: Part LX XVI (s. 7600) added by P.C. 1989-1793, s. 2, September 
21, 1989, Canada Gazette, Part Il, October 11,1989, applicable to pro- 
perty acquired after July 19, 1985. 


7600. [Pres 
paragraph (g) of the definition “carved-out property” in 
subsection 209(1) of the Act, a prescribed property at any 
time is 


(a) any right, licence or privilege to prospect, explore, 
drill or mine for minerals in a mineral resource (other 
than a bituminous sands deposit, oil sands deposit or 
oil shale deposit) in Canada; 


(b) any rental or royalty computed by reference to the 
amount or value of production of minerals from a min- 
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eral resource (other than a bituminous sands deposit, 
oil sands deposit or oil shale deposit) in Canada; 


(c) any real property in Canada the principal value of 
which depends on its mineral resource content (other 
than a bituminous sands deposit, oil sands deposit or 
oil shale deposit); 


(d) any right to or interest in any property described in 
any of paragraphs (a) to (c); or 


(e) a property acquired before that time by a taxpayer 
in the circumstances described in paragraph (c) of the 
definition “carved-out property” in subsection 209(1) 
of the Act, except where it is reasonable to consider 
that one of the main reasons for the acquisition of the 
property, or any series of transactions or events in 
which the property was acquired, by the taxpayer was 
to reduce or postpone tax that would, but for this para- 
graph, be payable by another taxpayer under Part 
XII.1 of the Act. 

Definitions [Reg. 7600]: “amount”, “bituminous sands” — ITA 248(1); 

“Canada” — ITA 255, Interpretation Act 35(1); “mineral”, “mineral re- 

source’, “prescribed”, “property”, “taxpayer” — ITA 248(1). 


PART LXXVII — PRESCRIBED 
PRIZES 


History: Part LXXVII (s. 7700) added by P.C. 1989-1923, s. 2, Septem- 
ber 28, 1989, Canada Gazette, Part II, October 11, 1989, applicable in 
respect of 1983 ef seq. 


7700. [Prescribed prize] — For the purposes of sub- 
paragraph 56(1)(n)(i) of the Act, a prescribed prize is any 
prize that is recognized by the general public and that is 
awarded for meritorious achievement in the arts, the sci- 
ences or service to the public but does not include any 
amount that can reasonably be regarded as having been 
received as compensation for services rendered or to be 
rendered. 


Definitions [Reg. 7700]: “ “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, 
prizes, research grants and financial assistance; IT-257R: Canada Council 
grants. 


amount”, 


PART LXXVIII — PRESCRIBED 
PROVINCIAL PENSION PLANS 


History: Part LXXVIII (s. 7800) added by P.C. 1989-1924, September 
28, 1989, Canada Gazette, Part I, October 11, 1989, applicable to 1987 et 
seq. except that, for the 1987 taxation year, the reference to “paragraph 
118(8)(e)” in subsection 7800(1) shall be read as a reference to “paragraph 
110.2(4)(h)”. 


7800. (1) For the purposes of clause 56(1)(a)(i)(C), sub- 
section 56(2), paragraph 60(v), subsection 74.1(1) and 
paragraph 118(8)(e) of the Act, the Saskatchewan Pension 
Plan is a prescribed provincial pension plan. 

History: Subsec. 7800(1) amended to delete reference to subsec. 56(4), 


by P.C. 2001-1378, s. 8, August 1, 2001, Canada Gazette, Part IJ, August 
15, 2001, effective August 15, 2001. 


(2) For the purpose of subparagraph 60(v)(ii) of the Act, 
the prescribed amount for a taxation year in respect of the 
Saskatchewan Pension Plan is, for the 1987 taxation year, 
$1,200, and for the 1988 and subsequent taxation years, 
$600. 

Definitions [Reg. 7800]: * 
tion year” — ITA 249. 
Interpretation Bulletins: IT-124R6: Contributions to registered retire- 


ment savings plans; IT-499R: Superannuation or pension benefits; IT- 
517R: Pension tax credit. 


amount’, “prescribed” — ITA 248(1); “taxa- 


Income Tax Regulations 


PART LXXIX — PRESCRIBED 
FINANCIAL INSTITUTIONS 


History: Part LXXIX (s. 7900) added by P.C. 1990-854, s. 2, May 10, 
1990, Canada Gazette, Part Il, May 23, 1990, applicable after December 
19, 1986. 


7900. For the purposes of section 33.1, paragraph 
95(2)(a.3), clause 212(1)(b)Gi1)(D) and subparagraph 
212(1)(b)(xi) of the Act, “prescribed financial institution” 
means 


(a) a corporation that is a member of the Canadian 
Payments Association; or 


(b) a credit union that is a shareholder or member of a 
body corporate or organization that is a central for the 
purposes of the Canadian Payments Association Act. 


_ Proposed Amendment — Reg. 7900 


7900. (1) For the purposes of section 33.1, the defini- 
tions “excluded income” and “excluded revenue” and 
“specified deposit” in subsection 95(2.5), clause 
212(1)(b)(iii)(D) and subparagraph 212(1)(b)(xi) of the 
Act, each of the following is a pene Finanbial 
institution: 


(a) a corporation that is a ener er the Canadian 
Payments Association, other than an | authorized for- 
eign bank; and : 


(b) a credit union that is a shasekoldes or member of 
a body corporate or organization that is a central for 
the purposes of the Canadian Payments Association 
Act. 


(2) For the purposes of the definitions “excluded in- 
come” and “excluded revenue” and “specified deposit” 
in subsection 95(2.5) and clause 212(1)(b)(ii)(D) of the - 
Act, an authorized foreign bank is a prescribed financial 
institution. 


Application: The February 13, 2003 draft regulations (foreign bank 

branches), s. 10, (pre-published in the Canada Gazette, Part I, February 

15, 2003), will amend s. 7900 to read as above, applicable after June 27, 

1999, except that in applying the section to taxation years that began 

before 2000, the reference to the pirase “the definitions “excluded in- 

come” and “excluded revenue” and “specified deposit” in subsection — 
95(2.5)” is to be read as a reference to the phrase “paragraph iitelas 3); 

the definition “specified deposit” in subsection 95(2.5)”. 


Regulatory Impact Analysis Statement: Prescribed Fi- 
nancial Institutions 


Section 7900 defines the meaning of “prescribed financial in- 
stitution” for the purposes of various provisions in the Act. 
Section 7900 is re-numbered to be new subsection 7900(1), and 
new subsection 7900(2) describes that an authorized foreign 
bank is a prescribed financial institution for the purposes of the 
definitions “excluded income” and “excluded revenue” and 
“specified deposit” in subsection 95(2.5) and _ clause 
212(1)(b)Gii)(D) of the Act. 


History: The opening words of s. 7900 amended by P.C. 1997-1670, s. 
10, November 20, 1997, Canada Gazette, Part Il, December 10, 1997, ap- 
plicable to taxation years of a foreign affiliate of a taxpayer that begin 
after 1994, except that 


(a) the sec. applies to taxation years of a foreign affiliate of a taxpayer 
that end after 1994 where there has been a change in the taxation year 
of the foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation 
year in writing before February 22, 1994 from the income taxa- 
tion authority of the country in which it was resident and subject 
to income taxation, or 


(i1) the first taxation year of the foreign affiliate that began after 
1994 began at a time in 1995 that is earlier than the time when 
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that taxation year would have begun if there had not been that 
change in the taxation year of the foreign affiliate. 


Definitions [Reg. 7900]: “authorized foreign bank” —ITA 248(1): 
“corporation” —ITA 248(1), Interpretation Act 35(1); “credit union”, 
“shareholder” — ITA 248(1). 


PART LXXX — PRESCRIBED 
RESERVE AMOUNT AND RECOVERY 
RATE 


History: Part LXXX (ss. 8000-8005) added by P.C. 1990-2779, s. 4, De- 
cember 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to 
taxation years and fiscal periods commencing after June 17, 1987 that end 
after 1987. 


8000. [Prescribed reserve amount] — For the pur- 
pose of clause 20(1)(1)(Gi)(C) of the Act, the prescribed 
reserve amount for a taxation year means the aggregate of 


(a) where the taxpayer is a bank, an amount equal to 
the lesser of 


(i) the amount of the reserve reported in its annual 
report for the year that is filed with and accepted 
by the relevant authority or, where the taxpayer 
was throughout the year subject to the supervision 
of the relevant authority but was not required to 
file an annual report for the year with the relevant 
authority, in its financial statements for the year, as 
general provisions or as specific provisions, in re- 
spect of exposures to designated countries in re- 
spect of loans or lending assets of the taxpayer 
made or acquired by it in the ordinary course of its 
business, and 


(41) an amount in respect of the loans or lending as- 
sets of the taxpayer at the end of the year that were 
made or acquired by the taxpayer in the ordinary 
course of its business and reported for the year by 
the taxpayer to the relevant authority, in accor- 
dance with the guidelines established by the rele- 
vant authority, as part of the taxpayer’s total expo- 
sure to designated countries for the purpose of 
determining the taxpayer’s general provisions or 
specific provisions referred to in subparagraph (i) 
or that were acquired by the taxpayer after August 
16, 1990 and reported for the year by the taxpayer 
to the relevant authority, in accordance with the 
guidelines established by the relevant authority, as 
an exposure to a designated country (in this subpar- 
agraph referred to as the “loans”’) equal to the posi- 
tive or negative amount, as the case may be, deter- 
mined by the formula 


45% (A + B) -(B + C) 
where 


A. is the aggregate of all amounts each of which is 
the amount that would be the amortized cost of 
a loan to the taxpayer at the end of the year if 
the definition “amortized cost” in section 248 of 
the Act were read without reference to 
paragraphs (e) and (i) thereof, 


B_ is the aggregate of all amounts each of which is 
the amount, if any, by which the principal 
amount of a loan outstanding at the time it was 
acquired by the taxpayer exceeds the amortized 
cost of the loan to the taxpayer immediately af- 
ter the time it was acquired by the taxpayer, and 


Reg. 
S. 8002(a) 


C is the aggregate of all amounts each of which is 


(A) an amount deducted in respect of a loan 
under clause 20(1)(1)Gi)(B) of the Act in 
computing the taxpayer's income for the 
year, or 


(B) an amount in respect of a loan deter- 
mined as the amount, if any, by which 


(I) the aggregate of all amounts in re- 
spect of the loan deducted under para- 
graph 20(1)(p) of the Act in computing 
the taxpayer’s income for the year or a 
preceding taxation year 


exceeds 


(II) the aggregate of all amounts in re- 
spect of the loan included under para- 
graph 12(1)(@) of the Act in computing 
the taxpayer’s income for the year or a 
preceding taxation year, and 


(a.1) where the taxpayer is a bank, the positive or neg- 
ative amount that would be determined under the 
formula in subparagraph (a)(ii) in respect of the speci- 
fied loans owned by the taxpayer at the end of the year 
if that subparagraph applied to those loans. 


(b) [Repealed] 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of s. 8000 amended and para. (b) repealed by 
P.C. 1999-195, subsecs. 2(1) and (3), February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have para. 20(1)(1) of the Act, 
as amended, apply to the year and files the election with the Minister 
of National Revenue before October 1998. 


Para. 8000(a.1) added by P.C. 1999-195, subsec. 2(2), February 11, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable 


(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the 
taxpayer elects in writing to have para. 8000(a.1) apply to those years 
and files the election with the Minister of National Revenue before 
July 1999, 


Definitions [Reg. 8000]: “amortized cost”, “amount” — ITA 248(1); 
“bank” —ITA 248(1), Interpretation Act 35(1); “business” —ITA 
248(1); “designated country”, “exposure to a designated country”, “gen- 
eral provisions” — Reg. 8006; “lending asset” — ITA 248(1); “loans” — 
Reg. 8000(a)(ii); “loans or lending assets” — Reg. 8003; “prescribed”, 
“principal amount? —ITA 248(1); “principal amount outstanding” — 
Reg. 8002(a); “relevant authority”, “specific provisions”, “specified 
loan” — Reg. 8006; “taxation year’—ITA 249; “taxpayer” — ITA 
248(1). 


8001. [Repealed] 


History: S. 8001 repealed by P.C. 1999-195, s. 3, February 11, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have para. 20(1)(1) of the Act, 
as amended, to apply to the year and files the election with the Min- 
ister of National Revenue before October 1998. 


8002. [Principal amount, amortized cost] — For the 
purposes of paragraph 8000(a), 


(a) the principal amount outstanding at any time of a 
lending asset of a taxpayer that is a share of the capital 
stock of a corporation is the part of the consideration 
received by the corporation for the issue of the share 
that is outstanding at that time; 
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(b) where 


(i) a taxpayer realizes a loss from the disposition of 
a loan or lending asset described in subparagraph 
8000(a)(11) or a specified loan described in para- 
graph 8000(a.1) (in this paragraph referred to as 
the “former loan’) for consideration that included 
another loan or lending asset that was a loan or 
lending asset described in subparagraph 8000(a)(i1) 
or paragraph 8000(a.1) (in this paragraph referred 
to as the “new loan’), and 


(11) in the case of a former loan that is not a speci- 
fied loan, the loss is included in computing the tax- 
payer’s provisionable assets as reported for the 
year to the relevant authority, in accordance with 
the guidelines established by the relevant authority, 
for the purpose of determining the taxpayer’s gen- 
eral provisions or specific provisions in respect of 
exposures to designated countries, 


the principal amount of the new loan outstanding at 
the time it was acquired by the taxpayer is deemed to 
be equal to the principal amount of the former loan 
outstanding immediately before that time; and 


(c) where at the end of a particular taxation year a tax- 
payer owns a specified loan that, at the end of the pre- 
ceding taxation year, was described in an inventory of 
the taxpayer, the amortized cost of the specified loan 
to the taxpayer at the end of the particular year is its 
value determined under section 10 of the Act at the 
end of the preceding year for the purpose of comput- 
ing the taxpayer’s income for the preceding year. 


History: Para. 8002(b) amended and para. (c) added by P.C. 1999-195, s. 
4, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable 


(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the 
taxpayer elects in writing to have para. 8000(a.1) apply to those years 
and files the election with the Minister of National Revenue before 
July 1999. 


Definitions [Reg. 8002]: ‘amortized cost’ —Reg. 8002(c), ITA 
248(1);. “corporation” —ITA 248(1), Interpretation Act 35(1); “desig- 
nated country” — Reg. 8006; “disposition” — ITA 248(1); “exposure to a 
designated country” — Reg. 8006; “former loan” — Reg. 8002(b)(i); 
“general provisions” — Reg. 8006; “inventory”, “lending asset” — ITA 
248(1); “new loan” — Reg. 8002(b)(i); “principal amount” — Reg. 8002, 
ITA 248(1); “provisionable assets’, “relevant authority” — Reg. 8006; 
“share” —ITA 248(1); “specific provisions”, “specified loan” — Reg. 
8006; “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


8003. [Election] — Where a taxpayer elects to have this 
section apply by notifying the Minister in writing within 
90 days after the day on which this section is published in 
the Canada Gazette, the loans or lending assets of the tax- 
payer that are described in subparagraph 8000(a)(ii). shall 
not include any loan or lending asset acquired by: the tax- 
payer before November 1988 from a person with whom 
the taxpayer was dealing at arm’s length. 

Definitions [Reg. 8003]: “arm’s length” —ITA 251(1); “Canada” — 


ITA 255, Interpretation Act 35(1); “lending asset’, “Minister”, “person”, 
“taxpayer” — ITA 248(1); “writing” — /nterpretation Act 35(1). . 


8004. [Repealed] 


History: S. 8004 repealed by P.C. 1999-195, s. 5, February 11, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have para. 20(1)(1) of the Act, 
as amended, to apply to the year and files the election with the Min- 
ister of National Revenue before October 1998. 
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8005. [Rules — loans and lending assets] — For 
the purposes of subparagraph 8000(a)(ii), where a loan or 
lending asset of a person (in this section referred to as the 
holder’) related to a taxpayer 


(a) was reported for the year by the taxpayer to the 
relevant authority, in accordance with the guidelines 
established by the relevant authority, as an exposure to 
a designated country, | 


(b) was acquired by the holder or another person re- 
lated to the taxpayer after August 16, 1990 as part of a 
series of transactions or events in which the taxpayer 
or a person related to the taxpayer disposed of a loan 
or lending asset that 


(i) for the taxation year immediately preceding the 
particular year in which it was disposed of, was a 
loan or lending asset that was reported by the tax- 
payer to the relevant authority, in accordance with 
the guidelines established by the relevant authority, 
as an exposure to a designated country, and 


(11) was a loan or lending asset a loss arising on the 
disposition of which would be a loss in respect of 
which a deduction is permitted under Part I of the 
Act to the taxpayer or a person related to the tax- 
payer, and 


(c) had an amortized cost to the holder, immediately 
after the time it was acquired by the holder, that was 
less than 55 per cent of its principal amount, 


the following rules apply: 
(d) the loan or lending asset shall be deemed 


(1) to be a loan or lending asset of the taxpayer at 
the end of the year, 


(i1) to be a loan or lending asset of the taxpayer that 
was acquired by the taxpayer at the time it was ac- 
quired by the holder, and 


(111) to have an amortized cost to the taxpayer, at 
any time, that is equal to its amortized cost to the 
holder at that time, and 


(e) any amount in respect of the loan or lending asset 
deducted under paragraph 20(1)(p) of the Act or in- 
cluded under paragraph 12(1)() of the Act in comput- 
ing the holder’s income for a particular year shall be 
deemed to have been so deducted or included, as the 
case may be, in computing the income of the taxpayer 
for the year in which the particular year ends. 
Definitions [Reg. 8005]: “amortized cost”, “amount” —ITA 248(1); 
“disposed” — ITA 248(1)“disposition”; “disposition” — ITA 248(1); “ex- 
posure to a designated country” — Reg. 8006; “holder” — Reg. 8005; 
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“lending asset’, “person”, “principal amount” — ITA 248(1); “related” — 
ITA 251(2)-(6); “relevant authority” — Reg. 8006; “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


8006. For the purposes of this Part, 


“designated country” has the same meaning as in the 
Guidelines for banks established pursuant to section 175 
of the Bank Act, as that section read on May 31, 1992, 
and issued by the Office of the Superintendent of Finan- 
cial Institutions, as amended from time to time; 


‘exposure to a designated country” has the same mean- 
ing as in the Guidelines for banks established pursuant to 
section 175 of the Bank Act, as that section read on May 
31, 1992, and issued by the Office of the Superintendent 
of Financial Institutions, as amended from time to time; 


‘“‘general provisions” has the same meaning as the ex- 
pression “general country risk provisions” in the Guide- 
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lines for banks established pursuant to section 175 of the 
Bank Act, as that section read on May 31, 1992, and is- 
sued by the Office of the Superintendent of Financial In- 
stitutions, as amended from time to time; 


“‘provisionable assets’? has the same meaning as in the 
Guidelines for banks established pursuant to section 175 
of the Bank Act, as that section read on May 31, 1992, 
and issued by the Office of the Superintendent of Finan- 
cial Institutions, as amended from time to time; 


“relevant authority” means the Superintendent of Finan- 
cial Institutions; 


“specific provisions” has the same meaning as in the 
Guidelines for banks established pursuant to section 175 
of the Bank Act, as that section read on’ May 31, 1992, 
and issued by the Office of the Superintendent of Finan- 
cial Institutions, as amended from time to time. 


“specified loan’’ means 


(a) a United Mexican States Collateralized Par Bond 
due in 2019, or 


-(b) a United Mexican States Collateralized Discount 
Bond due in 2019; ; 
History: The definition “specified loan” added to s. 8006 by P,.C. 1999- 


195, s. 6, February 11, 1999, Canada Gazette, Part II, March 3, 1999, 
applicable 


(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the 
taxpayer elects in writing to have para. 8000(a.1) apply to those years 
and files the election with the Minister of National Revenue before 
July 1999, 


S. 8006 added by P.C. 1992-2335, Sch. II, s. 16, November 19, 1992, 
Canada Gazette, Part Il, December 2, 1992, applicable to taxation years 
and fiscal periods beginning after June 17, 1987 and ending after 1987. 

Definitions [Reg. 8006]: “bank” —ITA. 248(1), Interpretation Act 
3561). 


8007. [Repealed] 

History: S. 8007 repealed by P.C. 1999-195, subsec. 7(2), February 11, 
1999, Canada Gazette, Part Il, March 3, 1999, applicable to taxation years 
ending after September 1997. It formerly read: 


8007. Paragraph 8000(b) does not apply in respect of a specified 
loan of a bank. 
S. 8007 added by P.C. 1999-195, subsec. 7(1), February 11, 1999, Canada 
Gazette, Part II, March 3, 1999, applicable to taxation years that end after 
1991 and before October 1997 where the taxpayer elects in writing to have 
para. 8000(a.1) apply to those years and files the election with the Minister 
of National Revenue before July 1999. 


Definitions [Reg. 8007]: “bank” —ITA 248(1), Jnterpretation Act 
35(1); “specified loan” — Reg. 8006. 


PART LXXXI— TRANSITION FOR 
FINANCIAL INSTITUTIONS 


History: Part LXXXI (ss. 8100-8105) added by P.C. 1990-2779, s. 4, 
December 20, 1990, Canada Gazette, Part If, January 16, 1991, applicable 
to taxation years and fiscal periods commencing after June 17, 1987 that 
end after 1987. 


8100. Transition deduction in respect of unpaid 
claims reserve — For the purpose of subsection 20(26) 
of the Act, an insurer’s unpaid claims reserve adjustment 
for its taxation year that includes February 23, 1994 is the 
amount, if any, by which 
(a) the total of all amounts each of which is the maxi- 
mum amount that, because of paragraph 1400(e), was 
deductible under paragraph 20(7)(c) of the Act in re- 
spect of an insurance policy in computing the insurer’s 


Reg. 
S. 8101(3)(a) 


income for its last taxation year that ended before Feb- 
ruary 23, 1994 


exceeds, 


(b) where the insurer elects, by notifying the Minister 
in writing, to have this paragraph apply, the total of all 
amounts each of which is the maximum amount that 
would, because of paragraph 1400(e), have been de- 
ductible under paragraph 20(7)(c) of the Act in respect 
of an insurance policy in computing the insurer’s in- 
come for its last taxation year that ended before Febru- 
ary 23, 1994 if the amount “'/;” in the formula in sub- 
paragraph 1400(e)(i1), as it read for that year, were 
replaced by the amount “1”, and 


(c) in any other case, the total of all amounts each of 
which is the maximum amount that would, because of 
paragraph 1400(e) or (e.1), have been deductible 
under paragraph 20(7)(c) of the Act in respect of an 
insurance policy in computing the insurer’s income for 
its last taxation year that ended before February 23, 
1994 if paragraph 1400(e.1) had applied to that year 
and paragraphs 1400(e) and. (e.1) were read in their 
application to that year as they read in their applica- 
tion to the insurer’s taxation year that includes Febru- 
ary 23, 1994. . 
History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996- 
1452, s. 3, September 17, 1996, Canada Gazette, Part Il, October 2, 1996, 
applicable to taxation years that end after February 22, 1994. 
Definitions [Reg. 8100]: “amount”, “insurance policy”, ‘insurer’, 
“Minister” — ITA 248(1); “taxation year” — ITA 249; “writing” — Inter- 
pretation Act 35(1). 


8101. Inclusion of transition amount in respect of 
unpaid claims reserve — (1) In this section, “‘transi- 
tion deduction” of an insurer means the amount deducted 
under subsection 20(26) of the Act in computing the in- 
surer’s income for its taxation year that includes February 
23, 1994, 


(2) Subject to subsection (3), there is prescribed for the 
purpose of section 12.3 of the Act in respect of an insurer 
for a taxation year that ends after February 22, 1994 the 
amount determined by the formula 


(0.05A +0.10B + 0.15C) 
( 365 pe 


where 
A is the total of 


(a) the number of days in the taxation year that are 
in 1994 or 1995, and 


(b) where the taxation year includes February 23, 
1994,’ the number of days in 1994 that are before 
the first day of the taxation year, 


Bis the number of days in the taxation year (other than 
February 29) that are in any of 1996 to 2001, 


C is the number of days in the taxation year that are in 
2002 or 2003, and 


D. is the insurer’s transition deduction minus the amount, 
if any, required by subsection (4) or paragraph (5)(b) 
to be subtracted. 


(3) Where subsection 88(1) of the Act has applied to the 
winding-up of an insurer (in this subsection referred to as 
the “subsidiary”’), 

(a) the values of A, B, and C in subsection (2) shall be 


determined in respect of the subsidiary without includ- 
ing any days that are after the day on which the sub- 
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sidiary’s assets were distributed to its parent on the 
winding-up; and 

(b) there is prescribed for the purpose of section 12.3 
of the Act in respect of the parent for its taxation year 
that includes the day referred to in paragraph (a) the 
total of 


(i) the amount that would be determined under sub- 
section (2) in respect of the parent for the year if 
the parent’s transition deduction did not include the 
subsidiary’s transition deduction, and 


(ii) the amount that would be determined under 
subsection (2) in respect of the parent for the year 
if 
(A) the values of A, B, and C in that subsection 
were determined without including the day re- 
ferred to in paragraph (a) and any days before 
that day, and 


(B) the value of D in that subsection were equal 
to the subsidiary’s transition deduction. 


(4) Where subsection 138(11.5) or (11.94) of the Act has 
applied to the transfer of an insurance business by an in- 
surer, there shall be subtracted, in determining the value 
of D in subsection (2) in respect of the insurer for a taxa- 
tion year ending after the insurer ceased to carry on all or 
substantially all of the business, the part of the insurer’s 
transition deduction that can reasonably be attributed to 
the business. 


(5) Where an insurer ceases to carry on all or substantially 
all of an insurance business, otherwise than as a result of 
a merger to which subsection 87(2) of the Act applies, a 
winding-up to which subsection 88(1) of the Act applies 
or a transfer of the business to which subsection 
138(11.5) or (11.94) of the Act applies, 


(a) there is prescribed for the purpose of section 12.3 
of the Act in respect of the insurer for its taxation year 
in which the cessation of business occurs, in addition 
to the amount prescribed by subsection (2), the 
amount, if any, by. which 


(1) the part of the insurer’s transition deduction that 
can reasonably be attributed to the business 


exceeds 


(11) that part of the total of the amounts included 
under section 12.3 of the Act in computing the in- 
come of the insurer for preceding taxation years 
that can reasonably be considered to be in respect 
of the amount determined under subparagraph (1); 
and 


(b) there shall be subtracted, in determining the value 
of D in subsection (2) in respect of the insurer for the 
year or a subsequent taxation year, the amount deter- 
mined under subparagraph (a)(1). 

History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996- 


1452, s. 3, September 17, 1996, Canada Gazette, Part II, October 2, 1996, 
applicable to taxation years that end after February 22, 1994. 


Definitions [Reg. 8101]: “amount”, “business”, “insurer”, “pre- 
scribed” — ITA 248(1); “subsidiary” — Reg. 8101(3); “taxation year’ — 
ITA 249; “transition deduction” — Reg. 8101(1). 


8102-8105. [Repealed] 


History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996- 
1452, s. 3, September 17, 1996, Canada Gazette, Part II, October 2, 1996, 
applicable to taxation years that end after February 22, 1994. 


S. 8102, subparas. 8103(a)(i), (11), amended by P.C. 1992-2335, Sched. II, 
ss. 17, 18, November 19, see Canada Gazette, Part Il, December 2, 
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1992, applicable to taxation years and fiscal periods beginning after June 
17, 1987 and ending after 1987. 


Proposed Addition — Reg. 8102-8105 


Technical Notes: Part LX XXI contains transition rules for the 
1987 tax reform changes to the reserves available to financial in- 
stitutions. On December 8, 1994, draft amendments were an- 
nounced that would repeal these rules and introduce (in sections 
8100 and 8101) new transition rules relating to big claims 
reserves for non-life insurance policies. 


New transition rules are added in sections 8102 to 8105 in con- 
nection with the introduction of the mark-to-market requirement 
for shares and certain debt obligations held by financial institu- 
tions. These new rules apply to. taxation years ending after Octo- 
ber 30, 1994. 


Section 8102 prescribes the maximum transition deduction that 
may be claimed under subsection 142.5(4) of the Act in respect 
of non-capital properties. 


8102. Mark-to-market — transition deduction — 
(1) In this section, 


‘excluded property” of a taxpayer means a mark-to- 
market property used in a business of the taxpayer in its 
taxation year that includes October 31, 1994 where it is 
reasonable to expect that the property would have been 
valued at its fair market value for the purpose of com- 
puting the taxpayer’s income from the business for the 
year if 


(a) the Act were read without reference to subsection 
142.5(2), and 


(b) the property were held at i the end of the year; 


Technical Notes: “Excluded property” of a taxpayer is pro- 
perty that it is reasonable to consider would have been marked 
to market for tax purposes in the taxpayer’s taxation year that 
includes October 31, 1994, even if a requirement to do so had 
not been introduced. The determination of whether property 
that has been sold during the year is excluded property is to be 
made assuming that the taxpayer continued to hold the property © 
throughout the year. 


“mark-to-market property” has the meaning assigned 
by subsection 142.2(1) of the Act. 


Technical Notes: “Mark-to-market property” of a taxpayer 
has the meaning given by subsection 142.2(1) of the Act. In 
general terms, it comprises most shares held by the taxpayer 
and debt obligations that are marked to market for financial 
statement purposes. 


(2) For the purpose of subsection 142.5(4) of the Act, 
the prescribed amount for a taxpayer's taxation year that 
includes October 31, 1994 is the amount, if any, by 
which 


(a) the total of all amounts each of which is the a. 
payer’s profit from the disposition in the year, be- 
cause of subsection 142.5(2) of the Act, of a pro- 
perty other than a capital property or an excluded 
property 

exceeds the total of 


(b) the total of all amounts each of which is the tax- 
payer’s loss from the disposition in the year, because . 
of subsection 142.5(2) of the Act, of a property. other 
than a capital property or an excluded property, and 


(c) the amount, if any, by which 


(i) the total of all amounts each of which is the 
taxpayer’s loss from the disposition in the year of 
a mark-to-market property (other than a capital 
property, an excluded property or a property dis- 
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ite of because of subsection ikea aot of the 
ct 


exceeds 


(11) the total of all amounts each of sich is the 

taxpayer’s profit from the disposition in the year 

of a mark-to-market property (other than a capital 

property, an excluded property or a property dis- 

eit of because of subsection an a) of the 
ct 


Technical Notes: Subsection 142. 54) of the ee contains a 


transition deduction in respect of the introduction of the re- 


quirement that certain property be marked to market for tax 


purposes. It permits a taxpayer to deduct an amount not ex- 
ceeding a prescribed amount in its taxation year that includes — 


October 31, 1994. Subsection 8102(2) prescribes me | evens 
maximum amount for this purpose: 


* the taxpayer’s total profits from the disposition of non-capi- 
tal mark-to-market properties (other than excluded proper- 


ties, as defined in subsection 8102(1)) that the ‘mark-to-- 
market rules deem the taxpayer to have oe of i in the 


‘year 
minus 


* the taxpayer’s total losses from the Geposition of non-capi- 
tal mark-to-market properties (other than excluded proper- — 
ties) that the mark-to-market rules deem ee io 


have disposed of in the year, and 


* the taxpayer’s net losses (i.e., losses minus ONG) from ac- 
tual dispositions in the year of non-capital mark-to-market 
properties (other than excluded properties) and from 


deemed dispositions of such properties otherwise ey 


cause of the mark-to-market rules. 


Definitions: “amount”, “business” —ITA 248(1); “capital pro- 
perty’ — ITA 54, 248(1); “disposed” — ITA 248(1)‘“disposition’’; “‘dis- 
position” — ITA 248(1); “excluded property” — Reg. 8102(1); “mark- 
to-market property” —ITA 142.2(1), Reg. 8102(1); “prescribed”, “pro- 
perty —-ITA 248(1), taxation year’-—ITA 249, ‘taxpayer’—ITA 
248(1). _ 


8103. Mark-to-market — transition inclusion — 
(1) In this section, “transition deduction” of a taxpayer 
means the amount deducted under subsection 142.5(4) 
of the Act in computing the taxpayer’s income for its 
taxation year that includes October 31, 1994. 


Technical Notes: Section 8103 applies where a taxpayer has 
claimed a deduction under subsection 142.5(4) of the Act in 
respect of the introduction of the mark-to-market requirement. 
It prescribes the amount to be included in income each year 
under subsection 142.5(5) of the Act in respect of the deducted 
amount. Generally, the deducted amount is required to be in- 
cluded in income over a 5-year period. Section 8103 also con- 
tains rules for the income inclusion after certain corporate reor- 
ganizations have occurred or where a taxpayer ceases to carry 
on a business or to be a financial institution. 


Subsection 8103(1) defines the “transition deduction” of a tax- 
payer to be the amount deducted under subsection 142.5(4) of 
the Act in computing the taxpayer’s income for its taxation 
year that includes October 31, 1994. 


Where a taxpayer has been formed by amalgamation, the con- 
tinuity rule in paragraph 87(2)(g.2) of the Act ensures that any 
amount deducted by a predecessor corporation under subsec- 
tion 142.5(4) of the Act is considered to have been deducted by 
the taxpayer. Therefore, the taxpayer’s transition deduction is 
the sum of the transition deductions of its predecessors. 


Similarly, the transition deduction of a taxpayer to which a 
business has been transferred in a transaction to which subsec- 
tion 88(1) (winding-up), 138(11.5) (transfer of insurance busi- 
ness by a non-resident insurer) or 138(11.94) (transfer of insur- 
ance business by a resident insurer) of the Act applies will 
include the amount deducted by the transferor under subsection 
142.5(4) in respect of the business. The relevant continuity 


Reg. 
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rules are in paragraph 87(2)(g.2) (which applies to a winding- 
up by reason. of pee -88(1)(e.2)) and paragraph 
13811. 5)(k). 


(2) Subject to subsections (3), (5) and (7), there is pre- 
scribed for the purpose of subsection 142.5(5) of the Act 
in respect of a taxpayer for a taxation year that ends af- 
ter October 30, 1994 the amount determined by the 
formula 


1825" ae 


oe ee 
A is the number of days (other than February 29) in the 
year that are before the day that is 5 years after the 


first day of the taxation year of the ae that i in- 
cludes October 31, 1994, and 


B is the taxpayer’s transition deduction minus the 


- amount, if any, required by subsection ee or para- 
graph (6)(b) to be subtracted. 


Technical Notes: Subsection 8103(2) prescribes the amount 
to be included in income each year under subsection 142.5(5) 
of the Act by a taxpayer that has claimed a transition deduction 
under subsection 142.5(4). The first taxation year for which an 
amount is prescribed is the taxation year that includes October 
31, 1994. The prescribed amount for a taxation year is given by 
the formula: 


where 


A = the number oe ae in the year that are not more than 5 
years after the start of the taxpayer s taxation year that in- 
cludes October 31, 1994 — ceils 29th is disregarded 
_ for this purpose, and 

B = the taxpayer's transition deduotion minus the amounts 
epecified by subsection 8103(4) and paragraph 8103(6)(b). 

Subsections 8103(3), (5) and (7) contain rules that override the 

determination of the prescribed amount under subsection 

8103(2) when a taxpayer undergoes a reorganization, ceases to 

be a financial institution or ceases to carry on a business. 


(3) Where subsection 88(1) of the Act has applied to the 
winding-up of a taxpayer (in this subsection referred to 
as the “subsidiary”), 
(a) the value of A in subsection (2) shall be deter- 
mined in respect of the subsidiary without including 
any days that are after the day on which the subsidi- 
--ary’s assets were distributed to its parent on the 
winding-up; and 


(b) there is prescribed for the purpose at subsection 
142.5(5) of the Act in respect of the parent for its 
taxation year that includes the day referred to in par- 
agraph (a) the total of 


(1) the amount that would be determined under 
subsection (2) in respect of the parent for the year 
if the parent’s transition deduction did not in- 
clude the subsidiary’s transition deduction, and 


(ii) the amount that would be determined under 
subsection (2) in respect of the parent for the year 
if 
(A) the value of A in that subsection were de- 
termined without including the day referred to 
in paragraph (a) and any days before that day, 
and 


(B) the value of B in that subsection were 
equal to the subsidiary’s transition deduction. 


N 
=) 
2) 
ger) 
he 
=| 
Bp 
o 
a 


Reg. 
S. 8103(3) 


Technical Notes: As noted in the commentary on subsection — 
8103(1), where a subsidiary is wound up into its parent corpo- 
ration and subsection 88(1) of the Act applies to the winding- — 
up, the parent will be considered to have deducted the amount — 
deducted by the subsidiary under subsection 142. 4) of the 
Act. Thus, this amount will be taken into account in determin- — 
ing the amounts ie sie sob subsection Non in ae of as 


the parent. 


Subsection 8103(3) contains additional ‘files unas to 


winding-up of a subsidiary. These rules ensure that no part of 
the subsidiary’s transition deduction is required to be included _ 


in both the parent’s and the subsidiary’s income. 


Paragraph 8103(3)(a) provides that the amounts giccnbe 
subsection 8103(1) for the subsidiary are to | 
noring any days after the day on which the subsi 
are distributed to its parent. This rule is relevat 
subsidiary has a taxation year fiat ends aft 
the distribution occurs. . 


Paragraph 8103(3)(b) noc thee amou 
the parent’s income under subsection 147 
the taxation year in which it receives the sub 
The prescribed amount is equal to the 


* the amount that would otherwise. be prescri 
tion 8103(2) if the parent’ s transition ¢ 
clude any amount in eee of th 
deduction, and oo. 


* the part of the subsidiary’ s transition dedu 
be recognized in respect of the days in the taxatio 
after the parent receives the Subsidiary’s- assets. _ 


(4) Where subsection 138(11. 5) or CL 94) or 
has applied to the transfer of an insuran 
an insurer, there shall be subtracted, ii dei erm 
value of B in subsection (2) in respect re) i 
a taxation year that ends after the insurer ceased 
on all or paebasia ts be of is ae ness the a 


Technical Notes: Subsection 8103(4) pplies w 
surer has transferred. an insurance business. to ano 


ad 1 94) or the he. Tt pede t nat ofet ge 
ness, the portion of the transferor’s transit 


cael 138( 11 5)(k) of ihe Actist to 
mining the amount prescribed by subsection 
of the transferor. Paragraph 138(11.5)(k) et 
rule for the portion of the transition amoun 
attributable to the transferred business 
138(11.5)(h) of the Act deems the transferor 
have taxation year ends immediately before the bu 
transferred, special rules are not — for the tay 
of transfer. Co 


(5) Where fiat 086) ¢ os oe Ack Hee a ae | 
ship (in this subsection referred to as the “new partner- _ 
ship”) to be a continuation of another partnership Go 
aes : 


this subsection - referred tO as. he, 
partnership’), 


(a) the value of A in cabsccion (0) hal be dee 


mined in respect of the predecessor partnership with- 
out including any days that are after the day on 
which the predecessor partnership’s property was 
transferred to the new partnership; and 


(b) there is prescribed for the purpose of subsection 
142.5(5) of the Act in respect of the new partnership 
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_ for its taxation year that includes the day — to 
. ‘paragraph (a) the total of 


@) the amount that would. be determined under 
euoscetion ake respect of the new partnership 
: ded di 


prescribed amount, phicle is in addition 46 the 
scribed for the year by subsection 8103(2), is equ 
tion of the taxpayer’s transition deduction that is attr 
the business minus the amount of that. portion: that 
been included in the taxpayer's income. Subsection 8103(6) — 
also. provides that the portion of the taxpayer’s ‘transition de- . 
duction that is attributable to the business is to be. disregarded — 
in determining the amount prescribed by subsection 8103(2) in — 
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respect of the taxpayer for the taxation year in which it ceases - 
to wary on the business and for He sation aes 


(7) Where a ees ceases at any time 10) ae a Janene 


institution otherwise than Seiaiccbiy it ceases. =e any ona 
business, — 


(a) there is prescribed | for the purpose 66 bubsection , 


142.5(5) of the Act in respect of the taxpayer for its 


taxation year that ended immediately cheba ne 


time, the amount, if any, by Which’) 
(i) the taxpayer’ S transition deduction | : 
exceeds | 


(ii) the total of the amounts included under sub- 
section 142.5(5) of the Act in computing the tax- 
‘payer's income for preceding taxation years; and 


(b) the amount prescribed for the purpose of subsec- 


tion 142.5(5) of the Act in respect of the taxpayer for 
efetted to ine 


“taxation years after the taxation . 
paragraph (a) is Hi : 


Technical Notes: Subsection 8103(7). ae where ; a tax. 
payer ceases to be a financial insti tution (as defined in subsec-_ 
tion 142. a 1) of the Act) otherwise than because it has ceased 


to carry on a business. This subsection would apply, for exam- 


ple, where a taxpayer ceases to be a financial institution be- 

cause of a change in control. Subsection 8103(7) requires the 
‘its transition de- — 

immediately 


taxpayer to include the remaining amount o 
duction in income in the taxation year ‘that ends 
before it ceases to be a financial institution. (There will always 


be such a taxation yeu} ee of as ae oD) ” 7 


Act. . 


8104. a transition 


loss — a) In this section, 
Gexciided property” of a taxpayer sa es i 


market property of the taxpayer for its taxation Yea that : 


includes October 31, 1994 where 


(a) the taxpayer had a taxable capital gain « or an re 
lowable capital loss for the year from the disposition — 
- of the poe. to a section 142. of me Act Ae - 


_ plied, or 


_(b) in the case of a eer ha was ‘non-resident i ae 
the year, the property was a capital propa other 


than a taxable Canadian property; _ 


Technical Notes: Section 8104 prescribes the maximum _ 
amount that a taxpayer may claim under subsection 142. 5(6) of 
the Act as an allowable capital loss in respect of the introduc- 


tion of the mark-to-market requirement. 


“Excluded property” of a taxpayer is certain mark- to-market _ 


property held by the taxpayer in its taxation year that includes 
October 31, 1994. This definition is relevant for a taxpayer that 
is a resident multinational life insurer or a non-resident insurer. 
In the case of a resident multinational life insurer, excluded 
property is capital property disposed of by the insurer in the 
year that was used by the insurer in a foreign insurance busi- 
ness. Excluded property of a non-resident insurer is capital | pro- 
perty that is not taxable Canadian property (as defined in sub- 
section 115(1) of the Act). Taxable capital gains and allowable 
capital losses from excluded property are penchant in deter- 
mining the insurer’s income. 


“mark-to-market property” has the eee assigned 
by subsection 142.2(1) of the Act. 

Technical Notes: “Mark-to-market property” of a taxpayer 
has the meaning given by subsection 142.2(1) of the Act. In 
general terms, it comprises most shares held by the taxpayer 
and debt obligations that are marked to market for financial 
statement purposes. 


capital 


Reg. 
S. 8105(1) 


(2) For the purpose of subsection 142.5(6) of the Act, 
the prescribed amount for a taxpayer’s taxation year that 
includes October 31, 1994 is the amount, if any, by 
which 


fa). the joial oF all amounts each of which is the taxa- 
ble capital gain of the taxpayer for the year from the 
disposition, because of subsection 142.5(2) of the 
Act, of a Property. other than an excluded property 


exceeds the total of 


- (b) the total of Alt amounts ‘bach of which i is the ap 

lowable capital loss of the taxpayer for the year from 

_ the disposition, because of subsection 142.5(2) of the 

Act of a oo other than an excluded alos 
and 


: (c) he amount, Gif any, oy ee 


(i) the total of all amounts each of which is the 
allowable capital loss of the taxpayer for the year 
from the disposition of a mark-to-market property 

(other than an excluded property or a property 
disposed of because of Subsection 142. 5(2) of the 


(ii) oe ou of. all amounts euch of which is the 
taxable capital gain of the taxpayer for the year 
from the disposition of a mark-to-market property 
(other than an excluded property or a property 
disposed of because or opie 142.5(2) of the 
Act). 


Technical Notes: Subeocioda 142, Slow of the Act contains a 
transition rule in respect of the introduction of the requirement 
that certain property be marked to market for tax purposes. It 
permits a taxpayer to claim, for its taxation year that includes 
October 31, 1994, an allowable capital loss not exceeding a 
prescribed amount. Subsection 8104(2) prescribes the follow- — 
ing maximum amount for this purpose; 


* the taxpayer’s total taxable capital gains from the disposi- 
_ tion of mark-to-market properties (other than excluded 

- properties, as defined in subsection 8101(1)) that the mark- 
_ to-market rules deem the eG | to have poe of in 
“© the yeat 


minus 


* the taxpayer’ S total allowable capital losses from the dispo- 
sition of mark-to-market properties (other than excluded 
ape that the mark-to-market rules deem the taxpayer 
to have disposed of in the year, and — 


* the taxpayer’ s net allowable. capital losses (i.e., allowable 
~ capital losses minus taxable capital gains) from actual dis- 
positions in the year of mark-to-market properties (other 
than excluded properties) and from deemed dispositions of 
_ such properties otherwise than because of the mark-to-mar- 
ket Tules. - 


8105. Mark-to-market — transition capital 
gains — (1) In this section, “transition loss” of a tax- 
payer means the amount elected by the taxpayer under 
subsection 142.5(6) of the Act to be an allowable capital 
loss of the taxpayer for its taxation year that includes 
October 31, 1994. 


Technical Notes: Section 8105 applies where a taxpayer has 
elected to claim an allowable capital loss under subsection 
142.5(6) of the Act in respect of the introduction of the mark- 
to-market requirement. It prescribes the amount that is deemed 
by subsection 142.5(7) of the Act to be a taxable capital gain 
for each year. Generally, the prescribed amount for a year is a 
proportionate amount of the allowable capital loss that was 
claimed, based on a 5-year transition period. 
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Subsection 8105(1) defines the “transition loss” of a taxpayer — 
to be the amount claimed by. the taxpayer under subsection _ 
142.5(6) of the Act as an allowable capital loss for the taxation — 
year that includes October 31, 1994. The commentary on su 
section 8103(1) regarding the effect of various restructurings — 
on the “transition deduction” also applies to the transition loss. _ 


(2) There is prescribed for the purpose of subsection 
142.5(7) of the Act in respect of a taxpayer for a taxa-_ 
tion year that ends after October 30, 1994 the amounts — 
that would be prescribed in respect e taxpayer 
the year by section 8103 if the Petrone in subsect 
8103(2) to (7) to 


(a) “subsection 142. 505)" were read as” “subset 
142.57) , and 


(b) “transition auction” were cea as 


“ran 


For this purpose, the ee in that section. to “transiti 
deduction” are replaced by “transition loss” and to “142. uk 
are replaced by “142.5(7)”. For inform 
see the commentary on that provision 
Application: The June 1, 1995 draft regul 


nancial institutions), s. 8, will add ss. 8102 to 
tion years that end after October 30, 1994. 


PART LXXXII— PRESCRIBED 
PROPERTIES AND PERMANENT 
ESTABLISHMENTS 


History: The heading of Part LXXXII amended by P.C. 1994-139, s. 14, 
January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable 
after 10:00 p.m. EDST, April 26, 1989. 


8200. Prescribed properties [for leasing rules] — 
For the purposes of subsection 16.1(1) of the Act, “pre- 
scribed property” means 


(a) exempt property, within the meaning assigned by 
paragraph 1100(1.13)(a), other than property leased on 
or before February 2, 1990 that is 


(1) a truck or tractor that is designed for use on 
highways and has a “gross vehicle weight rating” 
(within the meaning assigned that expression by 
the Motor Vehicle Safety Regulations) of 11,778 
kilograms or more, 


(i1) a trailer that is designed for use on highways 
and is of a type designed to be hauled under normal 
operating conditions by a truck or tractor described 
in subparagraph (i), or 


(11) a railway car, 


(b) property that is the subject of a lease where the 
tangible property, other than exempt property (within 
the meaning assigned by paragraph 1100(1.13)(a)), 
that was the subject of the lease had, at the time the 
lease was entered into, an aggregate fair market value 
not in excess of $25,000, and 
(c) intangible property. 
History: S. 8200 added by P.C. 1991-465, s. 5, March 14, 1991, Canada 
Gazette, Part Il, March 27, 1991, applicable in respect of leases entered 
into after 10:00 p.m. Eastern Daylight Saving Time, April 26, 1989, other 
than leases entered into pursuant to an agreement in writing entered into 
before that time under which the lessee thereunder has the right to require 
the lease of the property (and for these purposes a lease in respect of 
which a material change has been agreed to by the parties thereto effective 
at any particular time that is after 10:00 p.m. Eastern Daylight Saving 
Time, April 26, 1989 shall be deemed to have been entered into at that 
particular time). 
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Definitions [Reg. 8200]: “property” — ITA 248(1). 


8200.1 [Prescribed energy conservation pro- 
perty] — For the purposes of subsection 13(18.1) and 
subparagraph 241(4)(d)(v1i.1) of the Act, prescribed en- 
ergy conservation property means property described in 
Class 43.1 in Schedule II. 


Related Provisions: ITA 13(18.1)—Dept. of Natural Resources 
“Technical Guide to Class 43.1” to be determinative. 


History: S. 8200.1 added by P.C. 1997-1033, s. 5, July 25, 1997, Canada 
Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 


Definitions [Reg. 8200.1]: “prescribed”, “property” — ITA 248(1). 


8201. [Permanent establishment] — For the pur- 
poses of subsection 16.1(1), the definition “outstanding 
debts to specified non residents” in subsection 18(5), sub- 
sections 34.2(6), 112(2), 125.4(1) and 125.5(1), the defi- 
nition “taxable supplier” in subsection 127(9), subsection 
206(1.3) and paragraph 260(5)(a) of the Act, a “perma- 
nent establishment” of a person or partnership (referred to 
in this section as the “person”) means a fixed place of 
business of the person, including an office, a branch, a 
mine, an oil well, a farm, a timberland, a factory, a work- 
shop or a warehouse and, where the person does not have 
any fixed place of business, the principal place at which 
the person’s business is conducted, and 


190.14(2)(b). s 


dian banking dane: 
foes es of the 


Le a fixed a of bus 
ing an office, a yee a _ 


15, 2003), 3 anend the. opening words of s. 8201 to read as. above, . : 
deemed to have come into force on n October 2, 1996, except that i in ap- 
plying the section, 


(a) to the 1996 taxation 
the phrase “the definitio 
sidents” i in subsec. 18(5),”; - 


(b) to taxation years that anced before November 1997, it is to be 
read without the reference to subsec. 125.5(1) of the Act; _ 


(ce) to taxation years that began before 1996, it is to be read wither 
the reference to the phrase * the definition * table ee in ae : 
section 1279),”, . 


(d) to taxation years that ended helo J une 28. “1999, it is 6 5 He read : 
without the reference to the phrases “paragraph 181.3(5)(a) and 
190.14(2)(b),” and “the definition “Canadian bandos Dusinees! in 
subsection 248(1)’; and 


(e) to taxation years that began before 2000, it is to be read without : 
the reference to the phrase “the definition “excluded income’ ~ 
“excluded revenue” in subsection 95(2.5)”. . 


s to be read ioe referen 
standing debts to specified no 
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Regulatory Impact Analysis ‘Statement Permanent 
Establishment / 


Section 8201 defines the meaning ‘of “permanent. establish- 
ment” for the purposes of various provisions in the Act. This 
section is amended to prescribe the meaning of “p 
tablishment” t jf isions i 


(a) where the person carries on business through an 
employee or agent, established in a particular place, 
who has general authority to contract for the person or 
who has a stock of merchandise owned by the person 
from which the employee or agent regularly fills or- 
ders, the person shall be deemed to have a permanent 
establishment at that place, 


(b) where the person is an insurance corporation, the 
person is deemed to have a permanent establishment 
in each country in which the person is registered or 
licensed to do business, 


(c) where the person uses substantial machinery or 
equipment at a particular place at any time in a taxa- 
.tion year, the person shall be deemed to have a perma- 
nent establishment at that place, 


(d) the fact that the person has business dealings 
through a commission agent, broker or other indepen- 
dent agent or maintains an office solely for the 
purchase of merchandise shall not of itself be held to 
mean that the person has a permanent establishment, 
and 


(e) where the person is a corporation, the fact that the 
person has a subsidiary controlled corporation at a 
place or a subsidiary controlled corporation engaged 
in trade or business at a place shall not of itself be held 
to mean that the person is operating a permanent es- 
tablishment at that place, 


except that, where the person is resident in a country with 
which the Government of Canada has concluded an 
agreement or convention for the avoidance of double tax- 
ation that has the force of law in Canada and in which the 
expression “permanent establishment” is given a particu- 


lar meaning, that meaning shall apply. 


Related Provisions: Reg. 8202 — Definition of PE for other purposes. 


History: The opening words of s. 8201 amended by P.C. 2000-183, s. 4, 
February 17, 2000, Canada Gazette, Part I, March 1, 2000, applicable to 


1995 et seq., except that in applying the amended s. 8201 


(a) to the 1995 and 1996 taxation years, it shall be read without the 
reference to the phrase “the definition “outstanding debts to specified 
non residents” in subsection 18(5),”; 


(b) to the portion of the 1995 taxation year that was in 1994, it shall be 


read without reference to subsec. 34.2(6) of the Act; 


(c) to taxation years that ended before November 1997, it shall be read 


without the reference to subsec 125.5(1) of the Act; and 


(d) to taxation years that began before 1996, it shall be read without 
the reference to phrase “the definition “taxable supplier” in subsection 


5S yd ey rals 


S. 8201 added by P.C. 1994-139, s. 15, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable after 10:00 p.m. EDST, April 26, 


1989. 

Definitions [Reg. 8201]: “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), /nterpretation 
Act 35(1); “employee”, “insurance corporation”, “ ITA 248(1); 


: “resident” —ITA 250; 
corporation” — ITA 248(1); “taxation year’? — ITA 249. 


Application Policies: SR&ED 2002-02R: Experimental production and 
commercial production with experimental development work — allowable 


SR&ED expenditures. 


8201.1 [Repealed] 


“subsidiary controlled 


O 


Reg. 
S. 8202(2) 


History: S. 8201.1 repealed by P.C. 2000-183, subsec. 5(2), February 17, 
2000, Canada Gazette, Part Il, March 1, 2000, applicable to 1995 et seq. 
For the period from December 5, 1985 through the 1994 taxation year, 
read: 


8201.1 For the purpose of subsection 206(1.3) of the Act, “perma- 
nent establishment” of a corporation means a fixed place of busi- 
ness of the corporation, including an office, a branch, a mine, an oil 
well, a farm, a timberland, a factory, a workshop or a warehouse 
and, where the corporation does not have any fixed place of busi- 
ness, the principal place at which the corporation’s business is con- 
ducted, and 


(a) where the corporation carries on business through an em- 
ployee or agent, established in a particular place, who has gen- 
eral authority to contract for the corporation or who has a stock 
of merchandise owned by the corporation from which the em- 
ployee or agent regularly fills orders, the corporation shall be 
deemed to have a permanent establishment at that place, 


(b) where the corporation is an insurance corporation, the cor- 
poration is deemed to have a permanent establishment in each 
country in which the corporation is registered or licensed to do 
business, 


(c) where the corporation uses substantial machinery or equip- 
ment at a particular place at any time in a taxation year, the 
corporation shall be deemed to have a permanent establishment 
at that place, 


(d) the fact that the corporation has business dealings through a 
commission agent, broker or other independent agent or main- 
tains an office solely for the purchase of merchandise shall not 
of itself be held to mean that the corporation has a permanent 
establishment, and 


(e) the fact that the corporation has a subsidiary controlled cor- 
poration at a place or a subsidiary controlled corporation en- 
gaged in trade or business at a place shall not of itself be held to 
mean that the corporation is Operating a permanent establish- 
ment at that place, 


except that, where the corporation is resident in a country with 
which the Government of Canada has concluded an agreement or 
convention for the avoidance of double taxation that has the force of 
law in Canada and in which the expression “permanent establish- 
ment” is given a particular meaning, that meaning shall apply. 


S. 8201.1 added by P.C. 2000-183, subsec. 5(1), February 17, 2000, Can- 


ada Gazette, Part HU, March 1, 2000, applicable after December 4, 1985. 
Pl posed Addition — 8202. 


$202. wD [“Permanent eebicanent 3 For the 
purposes of the definition “investment business” in sub- 
section 95(1), and of subparagraph 95(2)()(ii) and 
paragraphs 95(2.3)(b) and (2.4)(a), of the Act, a “perma- 
nent establishment” of a person or partnership (which 
person or partnership is referred to in this subsection 
and subsection (3) as the “person’”) means 


(a) a fixed place of business of the person, including 
an office, a branch, a mine, an oil well, a farm, a 
_ timberland, a factory, a workshop or a warehouse; or 


 (b) if the person does not have any fixed place of 
_ business, the principal place at which the person’ S 
business is conducted. 
Related Provisions: Reg. 8201 — Definition of PE for other pur- 
poses; Reg. 8202(2)—Tax treaty definition takes priority; Reg. 
8202(3) — Interpretation. 


(2) [Tax treaty definition overrides] — Notwith- 
standing subsection (1), for the purposes of the defini- 
tion “investment business” in subsection 95(1), and of 
subparagraph 95(2)(1)(il) and paragraphs 95(2.3)(b) and 
(2.4)(a), of the Act, a “permanent establishment” of a 
person or partnership (which person or partnership is re- 
ferred to in this subsection as the “person”) has the 
meaning given to the expression “permanent establish- 
ment” in an agreement or a convention for the avoid- 
ance of double taxation that the Government of Canada 
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has concluded with a country and that has the force of 
law in Canada if the person is a resident of that country 
for the purpose of the agreement or convention. 


(3) [Permanent establishment — interpreta- 
tion] — For the purpose of subsection (1), 


(a) if a person carries on business through an em- 
ployee or agent, established in a particular place, 
who has general authority to contract for the person 
or who has a stock of merchandise owned by the per- 
son from which the employee or agent regularly fills 
orders, the person is deemed to have a ae, — of 
business at that place, oe 


(b) if a person is an insurance éotboration! the person 
is deemed to have a fixed place of business in each 
country in which the person is registered or licensed 
to do business, 


(c) if a person uses pee sie machinery or r equip- 


ment at a particular place at any time in a taxation 
year, the person is deemed to suite a fixed pie of 


business at that place, 


(d) the fact that a person has business dealings 
through a commission agent, broker or other inde- 
pendent agent or maintains an office solely for the 
purchase of merchandise at a particular place does 
not of itself mean that the person Hike a fixed place of 
business at that place, and : 


(e) the fact that a corporation has a subsidiary con- 


trolled corporation at a place. or a subsidiary con- 


trolled corporation engaged in trade or business at a 


place does not of itself mean that the corporation is 


operating a fixed place of business at that place. 


Application: The February 27, 2004 draft regulations (prescribed 
properties and permanent establishments), s. 1, will add s. 8202, applica- 
ble to 1999 et seg. However, if the taxpayer has made a valid “Global 
Section 95 Election” under subsec. 133(68) of the amending legislation 
[see the Application and Technical Notes to ITA SON: to 1994 er 
seq. 


Technical Notes: Part LXXXII af the Regulations ie 


property, and defines the expression “permanent establish- 
ment”, for various purposes of the Act. 


The Regulations are being amended to add new section $202. : 


New subsection 8202(1) defines the term “permanent establish- 
ment” of a person or partnership for the purposes of the defini- 


tion “investment business” in subsection 95(1) of the Act, para- — 


graph 95(2)(1)@ii) of the Act, and at ak tie 3)(b) and 
(2.4)(a) of the Act to mean © 


e a fixed place of business of a person or partnership, weld: 
ing an office, a branch, a mine, an oil well, a farm, a 
timberland, a factory, a workshop or a warehouse, or 


¢ where the person or partnership does not have any fixed 
place of business, the principal place at which the business 
of the person or partnership is conducted. 


New subsection 8202(2) provides that the definition of perma- 
nent establishment in a tax treaty that Canada has with a for- 
eign country takes precedence over subsection 8202(1) if the 
person or partnership is resident in that foreign country. 


New subsection 8202(3) provides other rules for the purposes 
of determining if a fixed place of business exists for the pur- 
poses of subsection 8202(1). 


New section 8202 applies to the 1999 and subsequent taxation 
years. However, where the taxpayer has made a valid Global 
Section 95 Election, new subsection 8202 applies to 1994 and 
subsequent taxation years. For information about the Global 
Section 95 Election, see the beginning of the commentary to 
section 95 of the Act. 


Definitions [Reg. 8202]: “amount”, “annuity”, “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “carries on bus- 


$2 “ 


Income Tax Regulations 


iness” — Reg. 8202(1); “contribution” — Reg. 8300(8), 8302(11), (12); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “deferred profit 
sharing plan” —ITA 147(1), 248(1); “employee”, “employer”, “em-._ 
ployment” — ITA 248(1); “fixed place of business” — Reg. 8202(3); 
“flat benefit provision” — Reg. 8300(1); “individual”, “insurance cor- 
poration” —ITA 248(1); “lifetime retirement benefits” — Reg. 
8304(5)(c); “Minister” — ITA 248(1): “money purchase provision” — 
ITA 147.1(1); “office”, “officer” —ITA 248(1); “offset provision” — 
Reg. 8300(11)(b); “past service event” — Reg. 8300(1), (2); “pension 
credit” — Reg. 8301, 8308. 1(2)-(4), 8308.3(2), (3); “period of reduced 


services” — Reg. 8300(1); “person”, “property”, “registered pension 
“related provi- 


plan’ —ITA 248(1); “related” —ITA 251(2)-(6); 
SOW io Ree, 830012); “render. services” — Reg. 8300(4); “resi- 
dent” — ITA 250; “specified distribution” — Reg. 8304.1(8); “subsidi- 
ary controlled corporation” — ITA 248(1); “taxation year” —ITA 2A9. 


PART LXXXIll — PENSION 
ADJUSTMENTS, PAST SERVICE 
PENSION ADJUSTMENTS, PENSION 
ADJUSTMENT REVERSALS AND 
PRESCRIBED AMOUNTS 


History: The heading to Part LXXXIII amended by P.C. 1998-2256, s. 3, 
December 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable 
after 1996. 


The heading to Part LXXXIII amended by P.C. 1996-911, s. 5, June 20, 
1996, Canada Gazette, Part II, July 10, 1996, applicable after 1991. The 
heading formerly read: Pension Adjustments and Past Service Pension 
Adjustments. 


Part LXXXIII (ss. 8300-8311) added by P.C. 1991-2540, s. 7, December 
16, 1991, Canada Gazette, Part Il, January 15, 1992, applicable after 
1989, except that 


(a) in its application in respect of amounts paid to pension: plans 
before 1991, the definition “excluded contribution” in subsec. 8300(1) 
shall be read as follows: 


“excluded contribution” to a registered pension plan means an 
amount paid to the plan that is 


(a) transferred to the plan in accordance with any of subsec- 
tions 146(16), 147(19) and 147.3(1) to (7) of the Act, or 


(b) deductible, as a consequence of the payment, under par- 
agraph 60(j) or (j.1) of the Act in computing the income of 
a taxpayer for a taxation year; 


(b) before 1991, subsecs. 8301(2) and (3) shall be read without refer- 
ence to the expression “and subsection 147(5.1) of the Act’; 


(c) subsec. 8307(6) is applicable after 1990; and 
(d) subsec. 8307(7) is applicable to 1991 et seq. 


8300. Interpretation — (1) In this Part, 


“certifiable past service event”, with respect to an indi- 
vidual means a past service event that is required, by rea- 
son of subsection 147.1(10) of the Act, to be disregarded, 
in whole or in part, in determining the benefits to be paid 
under a registered pension plan with respect to the indivi- 
dual until a certification of the Minister in respect of the 
event has been obtained; 


“complete period of reduced services” of an individual 
means a period of reduced services of the individual that 
is not part of a longer period of reduced services of the 
individual; 

“excluded contribution” to a registered pension plan 
means an amount that is transferred to the plan in accor- 


dance with any of subsections 146(16), 147(19), 147.3(1) 
to (4) and 147.3(5) to (7) of the Act; 


Proposed Amendment — 8300(1)“excluded 
contribution” 


“excluded contribution” to a registered pension plan 
means an amount that is transferred to the plan in accor- 
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dance with any of subsections 146(16), 146.3(14.1), 
147(19), 147. 3(1) to (4) and 147. 3(5) to OM of ne Act; 


Technical Notes: Certs amounts tabi sibtveck to. an RPP a are 
defined in SEP satan shapriiad to be Texcludes contributions”. S 


the Tae 1s ended to we to ‘the tat 
butions an amount that was transferred to. 
dance with new subsection 146.3(14.1) of the Act. SabeeLtGn: 
146.3(14.1) permits the direct transfer of an amount from an 
annuitant’s RRIF to a money purchase provision of an RPP for — 


the benefit of the annuitant, une a annuitant was aoe 7 


ously a member of the RPP. 


History: “Excluded contribution” amended by P.C. 1995-17, subsec. 
1(1), January 11, 1995, Canada Gazette, Part II, January 25, 1995, appli- 
cable with respect to transfers occurring after 1990. 


Definition “excluded contribution” added by P.C. 1991-2540, s. 7, Decem- 
ber 16, 1991, Canada Gazette, Part Il, January 15, 1992, applicable after 
1989, except that in its application in respect of amounts paid to pension 
plans before 1991, the definition shall be read as follows: 


“excluded contribution” to a registered’ pension plan means an 
amount paid to the plan that is 


(a) transferred to the plan in accordance with any of subsections 
146(16), 147(19) and 147.3(1) to (7) of the Act, or 


(b) deductible, as a consequence of the payment, under para- 
graph 60(j) or (j.1) of the Act in computing the income of a 
taxpayer for a taxation year; 


“flat benefit provision” of a pension plan means a de- 
fined benefit. provision of the plan under. which the 
amount of lifetime retirement benefits provided to each 
member is based on the aggregate of all amounts each of 
which is the product of a fixed rate and either the duration 
of service of the member or the number of units of output 
of the member, and, for the purposes of this definition, 
where 


(a) the amount of lifetime retirement benefits provided 
under a defined benefit provision to each member is 
subject to a limit based on the remuneration received 
by the member, and | 


(b) the limit may reasonably be considered to. be in- 
cluded to ensure that the amount of lifetime retirement 
benefits provided to each member does not exceed the 
maximum amount of such benefits that may be pro- 
vided by a registered pension plan, 


the limit shall be disregarded for the purpose of determin- 
ing whether the provision is a flat benefit provision; 


‘“‘member’’, in relation to a deferred profit sharing plan or 
a benefit provision of a registered pension plan, means an 
individual who has a right (either immediate or in the fu- 
ture and either absolute or contingent) to receive benefits 
under the plan or the provision, as the case may be, other 
than an individual who has such a right only because of 
the participation of another individual in the plan or under 
the provision, as the case may be; 

History: The definition “member” added to subsec. 8300(1) by P.C.1998- 
2256, subsec. 4(1), December 16, 1998, Canada Gazette, Part Il, January 
6, 1999, applicable after 1989. 


“PA offset’? for a calendar year means 
(a) for years before 1997, $1,000, and 
(b) for years after 1996, $600; 


Reg. 
S. 8300(4) 


History: The definition “PA offset” added to subsec. 8300(1) by 
P.C.1998-2256, subsec. 4(1), December 16, 1998, Canada Gazette, Part II, 
January 6, 1999, applicable after 1989. 


“‘past service event’? means any transaction, event or cir- 
cumstance that occurs after 1989 and as a consequence of 
which 


(a) retirement benefits become provided to an indivi- 
dual under a defined benefit provision of a pension 
plan in respect of a period before the time that the 
transaction, event or circumstance occurs, 


(b) there is a change to the way in which retirement 
benefits provided to an individual under a defined ben- 
efit provision of a pension plan in respect of a period 
before the time that the transaction, event or circum- 
stance occurs are determined, including a change that 
is applicable only in specified circumstances, or 


(c) there is a change in the value of an indexing or 
other automatic adjustment that enters into the deter- 
mination of the amount of an individual’s retirement 
benefits under a defined benefit provision of a pension 
plan in respect of a period before the time that the 
value of the adjustment changes; 


Related Provisions: Reg. 8300(2) — Definition applies to ITA 
147.1(1). 


“period of reduced services” of an individual means, in 
connection with a defined benefit or money purchase pro- 
vision of a registered pension plan, a period that consists 
of one or more periods each of which is 


(a) an eligible period of reduced pay or temporary ab- 
sence of the individual with respect to an employer 
who participates under the provision, or 


(b) a period of disability of the individual; 


“refund benefit’? means 


(a) with respect to an individual and a money purchase 
or defined benefit provision of a pension plan, a return 
of contributions made by the individual under the pro- 
vision, and 

(b) with respect to an individual and a deferred profit 
sharing plan, a return of contributions made by the in- 
dividual to the plan, 


and includes any interest (computed at a rate not exceed- 
ing a reasonable rate) payable in respect of those 
contributions; 


“resident compensation” of an individual from an em- 
ployer for a calendar year means the amount that would 
be the individual’s compensation from the employer for 
the year if the definition “compensation” in subsection 
147.1(1) of the Act were read without reference to 
paragraphs (b) and (c) of that definition. 

History: The definition “resident compensation” added to subsec. 


8300(1) by P.C.1998-2256, subsec. 4(1), December 16, 1998, Canada Ga- 
zette, Part I, January 6, 1999, applicable after 1989. 


(2) The definition “past service event” in subsection (1) is 
applicable for the purposes of subsection 147.1(1) of the 
Act. 


(3) All words and expressions used in this Part that are 
defined in sections 147 or 147.1 of the Act or in Part 
LXXXV have the meanings assigned in those provisions 
unless a definition in this Part is applicable. 


(4) For the purposes of this Part, an officer who receives 
remuneration for holding an office shall, for any period 
that the officer holds the office, be deemed to render ser- 
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vices to, and to be in the service of, the person from 
whom the officer receives the remuneration. 


(5) For the purposes of this Part (other than the definition 
“member” in subsection (1)), where an individual has re- 
ceived an interest in an annuity contract in full or partial 
satisfaction of the individual’s entitlement to benefits 
under a defined benefit provision of a pension plan, any 
rights of the individual under the contract are deemed to 
be rights under the defined benefit provision. 

History: Subsec. 8300(5) amended by P.C.1998-2256, subsec. 4(2), De- 


cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 
ter 1989. 


(6) For the purposes of this Part and subsection 147.1(10) 
of the Act, and subject to subsection 8308(1), the follow- 
ing rules apply in respect of the determination of the be- 
nefits that are provided to an individual under a defined 
benefit provision of a pension plan at a particular time: 


(a) where a term of the defined benefit provision, or an 
amendment to a term of the provision, is not applica- 
ble with respect to the individual before a specified 
date, the term shall be considered to have been added 
to the provision, or the amendment shall be considered 
to have been made to the term, on the specified date; 


(b) where an alteration to the benefits provided to the 
individual is conditional on the requirements of sub- 
section 147.1(10) of the Act being met, those require- 
ments shall be assumed to have been met; 


(c) benefits that will be reinstated if the individual re- 
turns to employment with an employer who partici- 
pates in the plan shall be considered not to be provided 
until the individual returns to employment; and 


(d) where benefits under the provision depend on the 
individual’s job category or other circumstances, the 
only benefits provided to the individual are the bene- 
fits that are relevant to the individual’s circumstances 
at the particular time. 


(7) For the purposes of subsections 8301(3) and (8), para- 
graph 8302(3)(c), subsections 8302(5) and 8304(5) and 
(5.1), paragraphs 8304.1(10)(c) and (11)(c), subparagraph 
8306(4)(a)(i) and subsection 8308(3), the benefits to 
which an individual is entitled at any time under a de- 
ferred profit sharing plan or pension plan include benefits 
to which the individual has only a contingent right be- 
cause a condition for the vesting of the benefits has not 
been satisfied. 

History: Subsec. 8300(7) amended by P.C.1998-2256, subsec. 4(3), De- 


cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable af- 
ter 1989. 


Selected Cases [Reg. 8300(7)]: Osborn v. Canada, [1995] 2 C.T.C. 
2215 (TCC) (Non-vested pension amounts treated as if vested for purposes 
of RRSP contribution limit). 


(8) For the purposes of this Part, such portion of an 
amount allocated to an individual at any time under a 
money purchase provision of a registered pension plan as 


(a) is attributable to 


(1) forfeited amounts under the provision or earn- 
ings of the plan that are reasonably attributable to 
those amounts, 


(11) a surplus under the provision, 


(111) property transferred to the provision in respect 
of the actuarial surplus under a defined benefit pro- 
vision of the plan or another registered pension 
plan, or 


Income Tax Regulations 


(iv) property transferred to the provision in respect 
of the surplus under another money purchase pro- 
vision of the plan or under a money purchase pro- 
vision of another registered pension plan, and 


(b) can reasonably be considered to be allocated in 
lieu of a contribution that would otherwise have been 
made under the provision by an employer in respect of 
the individual 


shall be deemed to be a contribution made under the pro- 
vision by the employer with respect to the individual at 
that time and not to be an amount attributable to anything 
referred to in paragraph (a). 

History: Subpara. 8300(8)(a)(iv) added by P.C. 2003-1497, s. 5, October 


2, 2003, Canada Gazette, Part I, October 22, 2003, applicable to alloca- 
tions that occur after 1998. 


Subsec. 8300(8) added by P.C. 1995-17, subsec. 1(2), January 11, 1995, 
Canada Gazette, Part Ul, January 25, 1995, applicable with respect to 
amounts allocated after April 5, 1994. 


(9) For the purposes of this Part and Part LXXXV, where 
property held in connection with a particular benefit pro- 
vision of a pension plan is made available at any time to 
pay benefits under another benefit provision of the plan, 
the property is deemed to be transferred at that time from 
the particular benefit provision to the ‘other’ benefit 
provision. 

History: Subsec. 8300(9) added by P.C.1998-2256, subsec. 4(4), Decem- 


ber 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable after 
1989. 


(10) For the purposes of this Part and Parts LXXXIV and . 
LXXXV, and subject to subsection (11), an individual is 
considered to have terminated from a deferred profit shar- 
ing plan or a benefit provision of a registered pension 
plan when the individual has ceased to be a member in 
relation to the plan or the provision, as the case may be. 
History: Subsec. 8300(10) added by P.C.1998-2256, subsec. 4(4), De- 


cember 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable af- 
ter 1989. 


(11) Where the benefits provided with respect to an indi- 
vidual under a particular defined benefit provision of a 
registered pension plan depend on benefits provided with 
respect to the individual under one or more other defined 
benefit provisions of registered pension plans (each of the 
particular provision and the other provisions being re- 
ferred to in this subsection as a “related provision’), for 
the purposes of this Part and Parts LXXXIV_ and 
LXXXV, 


(a) if the individual ceases, at any particular time after 
1996, to be a member in relation to a specific related 
provision and is, at the particular time, a member in 
relation to another related provision, the individual is 
deemed 


(1) not to terminate from the specific provision at 
the particular time, and 


(11) to terminate from the specific provision at the 
earliest subsequent time when the individual is no 
longer a member in relation to any of the related 
provisions; 


(b) if the conditions in subsection 8304.1(14) (read 
without reference to the words “after 1996 and’) are 
not satisfied with respect to the individual’s termina- 
tion from a related provision, the conditions in that 
subsection are deemed not to be satisfied with respect 
to the individual’s termination from each of the other 
related provisions; and 
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(c) a specified distribution (as defined in subsection 
8304.1(8)) made at any particular time in respect of 
the individual and a related provision is deemed, for 
the purpose of subsection 8304.1(5), also to be a spec- 
ified distribution made at the particular time in respect 
of the individual and each of the other related provi- 
sions, except to the extent that the Minister has waived 
the application of this paragraph with respect to the 
distribution. 

History: Subsec. 8300(11) added by P.C.1998-2256, subsec. 4(4), De- 


cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 
ter 1989. 


(12) For the purposes of this Part, where 


(a) all or any part of the amounts payable to an indivi- 
dual under a deferred profit sharing plan are paid by a 
trustee under the plan to a licensed annuities provider 
to purchase for the individual an annuity described in 
subparagraph 147(2)(k)(vi) of the Act, or 


(b) an individual has acquired, in full or partial satis- 
faction of the individual’s entitlement to benefits 
under a benefit provision of a registered pension plan 
(other than benefits to which the individual was enti- 
tled only because of the participation of another indi- 
vidual under the provision), an interest in an annuity 
contract (other than as a consequence of a transfer of 
property from the provision to a registered retirement 
savings plan or a registered retirement income fund 
under which the individual is the annuitant), 


the individual is deemed to continue, from the time of the 
payment or acquisition, as the case may be, until the indi- 
vidual’s death, to be a member in relation to the plan or 
provision, as the case may be. 

History: Subsec. 8300(12) added by P.C.1998-2256, subsec. 4(4), De- 


cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable af- 
ter 1989. 


(13) For the purposes of this Part and Part LXXXV, 
where a benefit is to be provided, or may be provided, to 
an individual under a defined benefit provision of a regis- 
tered pension plan as a consequence of an allocation that 
is to be made, or may be made, to the individual of all or 
part of an actuarial surplus under the provision, the indivi- 
dual is considered not to have any right to receive the 
benefit under the provision until the time at which the 
benefit becomes provided under the provision. 

History [Reg. 8300(13)]: Subsec. 8300(13) added by P.C.1998-2256, 


subsec. 4(4), December 16, 1998, Canada Gazette, Part Il, January 6, 
1999, applicable after 1989. 

Definitions [Reg. 8300]: “amount”, “annuity” — ITA 248(1); “contri- 
bution” — Reg. 8300(8), 8302(11), (12); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “employer”, “employment” — ITA 248(1); “flat ben- 
efit provision” — Reg. 8300(1); “individual” — ITA 248(1); “lifetime re- 
tirement benefits” — Reg. 8304(5)(c); “Minister” — ITA 248(1); “money 
purchase provision” — ITA 147.1(1); “office”, “officer” —ITA 248(1); 
“offset provision” — Reg. 8300(11)(b); “past service event” — Reg. 
8300(1), (2); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“period of reduced services” — Reg. 8300(1); “person”, “property”, “reg- 
istered pension plan” —ITA 248(1); “related” — ITA 251(2)-(6); “‘re- 
lated provision” — Reg. 8300(12); “render services” — Reg. 8300(4); 
“specified distribution” — Reg. 8304.1(8). 


8301. Pension adjustment— (1) Pension 
adjustment with respect to employer — For the 
purpose of subsection 248(1) of the Act, “pension adjust- 
ment” of an individual for a calendar year with respect to 
an employer means, subject to paragraphs 8308(4)(d) and 
(5)(c), the total of all amounts each of which is 


(a) the individual’s pension credit for the year with re- 
spect to the employer under a deferred profit sharing 


Reg. 
S. 8301(2) 


plan or under a benefit provision of a registered pen- 
sion plan; 


(b) the individual’s pension credit for the year with re- 
spect to the employer under a foreign plan, determined 
under section 8308.1; or 


(c) the individual’s pension credit for the year with re- 
spect to the employer under a specified retirement ar- 
rangement, determined under section 8308.3. 


Related Provisions: Reg. 8301(2) — Pension credit — deferred profit 
sharing plan; Reg. 8301(3) — Non-vested termination from DPSP; Reg. 
8301(4)— Pension _credit— money purchase __ provision; _ Reg. 
8500(8)(c) — Non-member benefits ignored in determining pension 
adjustment. 


History: Subsec. 8301(1) amended by P.C. 1996-911, s. 6, June 20, 1996, 
Canada Gazette, Part II, July 10, 1996, applicable with respect to the de- 
termination of pension adjustments for 1992 et seg. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-307R3: Spousal registered retirement savings 
plans; IT-363R2: Deferred profit sharing plans — deductibility of em- 
ployer contributions and taxation of amounts received by a beneficiary 
(archived). 


Forms: T4084: Pension adjustment guide. 


(2) Pension credit—deferred profit sharing 
plan — For the purposes of subsection (1) and Part 
LXXXvV and subsection 147(5.1) of the Act, and subject 
to subsections (3) and 8304(2), an individual’s pension 
credit for a calendar year with respect to an employer 
under a deferred profit sharing plan is the aggregate of all 
amounts each of which is 


(a) a contribution made to the plan in the year by the 
employer with respect to the individual, or 


(b) such portion of an amount allocated in the year to 
the individual as is attributable to forfeited amounts 
under the plan and earnings of the plan in respect 
thereof, except to the extent that such portion is 


(i) included in determining the individual’s pension 
credit for the year with respect to any other em- 
ployer who participates in the plan, 


(11) paid to the individual in the year, or 


(111) where the year is 1990, attributable to amounts 
forfeited before 1990 or earnings of the plan in re- 
spect thereof, 


except that, where the year is before 1990, the indivi- 
dual’s pension credit is nil. 


Proposed Amendment — Reg. 8301(2), (2.1) 


8301. Pension credit — deferred profit sharing 
plan — (2) For the purposes of subsection (1) and Part 
LXXXV and subsection 147(5.1) of the Act, and subject 
to subsection 8304(2), an individual’s pension credit for 
a calendar year with respect to an employer under a de- 
ferred profit sharing plan is the amount determined by 
the formula . | 


A-B 
where 
A is the total of all amounts each of which is 


(a) a contribution made to the plan in the year by 
the employer with respect to the individual, or 


(b) the portion of an amount allocated in the year 
to the individual that is attributable to forfeited 
amounts under the plan or to earnings of the plan 
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in respect of forfeited amounts, — to ns ex- 
tent that the portion 


(i) is included in determining the individual’s 

pension credit for the year with respect to any 
other employer who. participates in the plan, 
or 


(ii) i is paid to the Acaant t in the year; ‘and 
B. is nil, unless the conditions in subsection: (2.1) are 


satisfied, in which case it is OS, ade peered to in ds 


paragraph (2.1)(b). 


Related Provisions: ITA 257 — Negative amounts i in formulas. : xo : 


(2.1) Conditions re— description | of” B 
subsec. (2) — The following are conditions f 
purpose of the description of B in subsection (2): 


(a) the total of all amounts, each of which would be 


the individual’s pension credit for the calendar year 


with respect to the employer under a deferred ee - 
sharing plan if the eee of B in subsection 2 2, 


were read as “is nil. VAs 


(i) equal to, or be than, 50% of the. money 


purchase limit for the year, _ 


(ii) greater than 18% of the amount that aun ie _ 


the individual’s compensation from the empl 


for the year if the definition “compensation” in 
subsection 147.1(1) of the Act were read without — 


reference to ‘paragraph (b) of that definition, and 


(ili) equal to, or less than, 18% of the amount that . 


would be the individual’s compensation from the 


employer for the preceding year if the definition — 


“compensation” in subsection 147.1(1) of the Act 


were read without reference to. oipxegraph (Oy of 


_ that definition; and © 


(b) the total of all amounts, each’ of ea. is fa : 


amount that is paid from the plan to the individual or 
the employer in the calendar year or in the first two 
months of the following year that can reasonably be 


considered to derive from an amount included in the © 
value of A in subsection (2) with respect to the indi- © 
vidual and the ead ioe cua the | ay is. sees than — 


nil. 


Related Provisions: Ree 8301( 15) —‘Transfered amounts Sacctied _ 


not paid. 


Application: ‘The December 20, 2002 draft ropulanons ope 1 : 
DPSPs), subsec. 1(1), will amend subsec. 8301(2) to read as above and 
add subsec. (2.1), applicable to the determination of pension credits fo 


the 2002 and subsequent calendar years. 


Technical Notes: Subsection 147(5. 1) on he AG sets out 
various limits for deferred profit sharing plans (DPSPs). The 
most significant limit, in terms of this amendment to subsection _ 
8301(2) of the Income Tax Regulations, is the one in paragraph — 
147(5.1)(a). In general terms, that paragraph requires that an 
individual’s total DPSP pension credits for a year in respect of _ 
an employer not exceed the lesser of: (i) 18% of the indivi- — 
dual’s compensation from the employer for the year; and (ii) © 
1/2 of the money purchase limit for the year. For this purpose, - 


“compensation” and “money purchase limit” are generally as 
defined in subsection 147.1(1) of the Act. If these limits are 


exceeded, the registration of the plan can be revoked and the © 
employer is denied a deduction for all contributions made in 


the year, except as expressly permitted in writing by the Min- 
ister of National Revenue. 


Subsection 8301(2) of the Regulations defines the pension 
credit of an individual for a calendar year in respect of an em- 
ployer under a DPSP to be the total of: 


¢ all contributions made to the plan by the empidben' in the 
year in respect of the individual; and 


Income Tax Regulations 


_ © forfeited amounts under the plan, and investment earnings 

attributable to those amounts, that are reallocated in the 
- year to the individual (and not paid out of the plan to the 
individual in the year). 


Iti is common practice for an employer | to make eanecaitior: to 


P only after its fiscal year-end, since this is when profits 
are determined, This can often result in employer contributions 


being made based (in whole or in part) on employees’ earnings 
in the previous calendar year, but being included in the em- 
ployees’ pension credits for the current calendar year. This will 
in turn give rise to excess DPSP contributions if an employee’s — 
compensation for the current year is for some reason insuffi- 


cient to support the pension credit. This could occur, for exam- 


ple, where the contributions are made early in the year and a . 


empire | eons on leave without | pay) Tater i in 1 the Pang 


purp me acing a an 7 AMORA? s DPSP pension eredit, 
provided the excess is refunded from the plan in the year or 
belo E c ae of ene of the Jollowing: year. Jie amend- 


ye 3 who. terminate. employment, 
ith oF hi ead subsection 


2 Aca 


Variable A in ‘the eens ae! the total. employer lcomibinons 0 
and forfeited amounts made or reallocated in the year in Tespect 
of the individual. This amount corresponds to the pension — 
credit determined under former subsection 8301 (2). : 
Variable B is relevant only where the total employer contribu- — 
tions and forfeited amounts made or reallocated in the year 
with respect to the individual would not otherwise satisfy the 
DPSP contribution limit in paragraph 147(5.1)(a), but would — 
have satisfied that limit if it had been based on the individual’s — 
compensation for the previous calendar year. (These conditions © 
are set out in new subsection 8301(2. 1).) In this case, variable 

B is equal to the total of all payments made from the plan to the - 
individual or the employer in the year or in the first two months. 
of the following year, to the extent that the payments can be > 
considered to derive frome amounts ‘included i in Soler fhe 
value of A. - . si. — . 


Example 


in March 2003 oui on seeoniist Or its fisdal otsae that en- 
_ ded on January 31, 2003. $5,000 of the contribution is allo- 
_ cated to Isaac, who earned $60,000 in 2002. Isaac takes a 
_ one-year unpaid leave of absence starting in April 2003, af- — 
_ ter having earned $15,000 in the first three months of 2003. 
To avoid exceeding the DPSP contribution limits in subsec- 

tion 147(5.1), the DPSP trustee refunds the $2,300 excess 

amount oe 000 ~ 18% of $15 pee: to the he Bakes in iene 
sane S pension credit i 2003 i is $2, 700 G5, 000 contbu- 

tion — $2,300 refund). 


Subsection 8301(15) of the Regulations Grovidee ‘that an. 
amount is not considered to be paid to an individual if it is 
transferred directly to a DPSP, registered pension plan (RPP), 
registered retirement savings plan (RRSP) or registered retire-_ 
ment income fund (RRIF). Thus, sucha transfer from a DPSP 
will not be included in determining the value of B and conse- 
quently will not reduce the individual’s BENSON: ered, under 
the DPSP. - eG 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 8301(2) added by P.C. 1991-2540, s. 7, December 16, 
1991, Canada Gazette, Part II, January 15, 1992, applicable after 1989, 
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except that before 1991, the subsec. shall be read without reference to the 
expression “and subsection 147(5.1) of the Act”. 


Interpretation Bulletins; IT-124R6; Contributions to registered retire- 
ment savings plans; IT-363R2:-Deferred profit sharing plans — deduct- 
ibility of employer contributions and taxation of amounts received by a 
beneficiary (archived). 


(3) Non-vested termination from DPSP — For the 
purposes of subsection (1) and Part LXXXV and subsec- 
tion 147(5.1) of the Act; where 


(a) an individual ceased in a calendar year after 1989 
and before 1997 to be employed by an employer who 
participated in a deferred profit sharing plan for the 
benefit of the individual, 


(b) as a consequence of the termination of employ- 
ment, the individual ceased in the year to have any 
rights to benefits (other than a right to a refund bene- 
fit) under the plan, 


(c) the individual was not entitled to benefits under the 
plan at the end of the year, or was entitled only to a 
refund benefit, and 


_(d) no benefit has been paid under the plan with re- 
spect to the individual, other than a refund benefit, 


the individual’s pension credit under the plan for the year 
with respect to the employer is nil. 


Related Provisions: Reg. 8300(7)— Benefits include contingent 
benefits. 


History: Para. 8301(3)(a) amended by P.C. 1998-2256, subsec. 5(1), De- 
cember 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable af- 
ter 1989. 


Subsec. 8301(3) added by P.C. 1991-2540, s. 7, December 16, 1991, Can- 
ada Gazette, Part Il, January 15, 1992, applicable after 1989, except that 
before 1991, the subsec. shall be read without reference to the expression 
“and subsection 147(5.1) of the Act”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(4) Pension credit— money purchase provi- 
sion — For the purposes of subsection (1) and Part 
LXXXV and subsection 147.1(9) of the Act, and subject 
to subsections (4.1) and (8) and 8304(2), an individual’s 
pension credit for a calendar year with respect to an em- 
ployer under a money purchase provision of a registered 
pension plan is the total of all amounts each of which is 


(a) a contribution (other than an additional voluntary 
contribution. made by the individual in 1990, an ex- 
cluded contribution or a contribution described in par- 
agraph 8308(6)(e) or (g)) made under the provision in 
the year by 


(i) the individual, except to the extent that the con- 
tribution was not made in connection with the indi- 
vidual’s employment with the employer and is in- 
cluded in determining the individual’s pension 
credit for the year with respect to any other em- 
ployer who participates in the plan, or 


(ii) the employer with respect to the individual, or 
(b) such portion of an amount allocated in the year to 
the individual as is attributable to 

(i) forfeited amounts under the provision or earn- 

ings of the plan in respect thereof, 

(ii) a surplus under the provision, 


(ii.1) property transferred to the provision in re- 
spect of the actuarial surplus under a defined bene- 
fit provision of the plan or another registered pen- 
sion plan, or 

(ii.2) property transferred to the provision in re- 
spect of the surplus under another money purchase 
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provision of the plan or under a money purchase 
provision of another registered pension plan, 


except to the extent that that portion is 


(iii) included in determining the individual’s pen- 
sion credit for the year with respect to any other 
employer who participates in the plan, 


(iv) paid to the individual in the year, or 


(v) where the year is 1990, attributable to amounts 
forfeited before 1990 or earnings of the plan in re- 
spect thereof, 


except that the individual’s pension credit is nil where the 
year 1s before 1990, and, for the purposes of this subsec- 
tion, the plan administrator shall determine the portion of 
a contribution made by an individual or an amount allo- 
cated to the individual that is to be included in determin- 
ing the individual’s pension credit with respect to each 
employer. 

Related Provisions: Reg. 8301(15) — Transferred amounts deemed not 
paid. 


History: Subpara. 8301(4)(b)(ii.2) added by P.C. 2003-1497, s. 6, Octo- 
ber 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable to the 
determination of pension credits for 1999 et seq. 


That portion of subsec. 8301(4) before subpara. (a)(i) amended and sub- 
para. (b)(11.1) added by P.C. 1995-17, subsecs. 2(1) and (2), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995. That portion of subsec. 
8301(4) before subpara. (a)(i) is applicable with respect to the determina- 
tion of pension credits for 1990 et seq., except that for years before 1993, 
it shall be read without reference to subsection 8301(4.1). Subpara. 
8301(4)(b)(11.1) is applicable with respect to the determination of pension 
credits for 1991 et seq. 


Interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(4.1) Money purchase pension credits based on 
amounts allocated — Where, 


(a) under the terms of a money purchase provision of a 
pension plan, the method for allocating contributions 
is such that contributions made by an employer with 
respect to a particular individual may be allocated to 
another individual, and 


(b) the Minister has, on the written application of the 
administrator. of the plan, approved in writing a 
method for determining pension credits, under the pro- 
vision that, for each individual, takes into account 
amounts allocated to the individual, 


each pension credit under the provision is the amount de- 
termined in accordance with the method approved by the 
Minister. 

History: Subsec. 8301(4.1) added by P.C. 1995-17, subsec. 2(3), January 


11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable with re- 
spect to the determination of pension credits for 1993 ef seg. 


(5) Pension credit — defined benefit provision of 
a specified multi-employer plan — For the purposes 
of this Part and Part LXXXV and subsection 147.1(9) of 
the Act, an individual’s pension credit for a calendar year 
with respect to an employer under a defined benefit provi- 
sion of a registered pension plan that is, in the year, a 
specified multi-employer plan is the aggregate of 


(a) the aggregate of all amounts each of which is a 
contribution (other than an excluded contribution) 
made under the provision by the individual 


(i) in the year, in respect of 
(A) the year, or 
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(B) a plan year ending in the year (other than in 
respect of such portion of a plan year as is 
before 1990), or 


(ii) in January of the year (other than in January 
1990) in respect of the immediately preceding cal- 
endar year, 


except to the extent that the contribution was not made 
in connection with the individual’s employment with 
the employer and is included in determining the indi- 
vidual’s pension credit for the year with respect to any 
other employer who participates in the plan, 


(b) the aggregate of all amounts each of which is a 
contribution made in the year by the employer in re- 
spect of the provision, to the extent that the contribu- 
tion may reasonably be considered to be determined 
by reference to the number of hours worked by the in- 
dividual or some other measure that is specific to the 
individual, and 


(c) the amount determined by the formula 
A 
—x(C-B 
B ( ) 


where 


A is the amount determined under paragraph (b) for 
the purpose of computing the individual’s pension 
credit, 


B_ is the aggregate of all amounts each of which is the 
amount determined under paragraph (b) for the 
purpose of computing the pension credit of an indi- 
vidual for the year with respect to the employer 
under the provision, and 


C is the aggregate of all amounts each of which is a 
contribution made in the year by the employer in 
respect of the provision, 


except that, where the year is before 1990, the indivi- 
dual’s pension credit is nil. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) Pension credit — defined benefit provision — 
Subject to subsections (7), (8) and (10) and sections 8304 
and 8308, for the purposes of this Part and Part LXXXV 
and subsection 147.1(9) of the Act, an individual’s pen- 
sion credit for a calendar year with respect to an employer 
under a defined benefit provision of a particular registered 
pension plan (other than a plan that is, in the year, a speci- 
fied multi-employer plan) is 


(a) if the year is after 1989, the amount determined by 
the formula 


A.-B 
where 


A is 9 times the individual’s benefit entitlement under 
the provision with respect to the employer and the 
year, and 


B is the amount, if any, by which the PA offset for 
the year exceeds the total of all amounts each of 
which is the value of B determined under this para- 
graph for the purpose of computing the indivi- 
dual’s pension credit for the year 


(1) with respect to the employer under any other 
defined benefit provision of a registered pen- 
sion plan, 


(ii) with respect to any other employer who at 
any time in the year does not deal at arm’s 
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length with the employer, under a defined bene- 
fit provision of a registered pension plan, or 


(i11) with respect to any other employer under a 
defined benefit provision of the particular plan; 
and 


(b) if the year is before 1990, nil. 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8302(1) — Benefit entitlement is portion attributable to employer. 


History: Subsec. 8301(6) amended by P.C. 1998-2256, subsec. 5(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 
ter 1989. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(7) Pension credit — defined benefit provision of 
a multi-employer plan — Where a registered pension 
plan is a multi-employer plan (other than a specified 
multi-employer plan) in a calendar year, the following 
rules apply, except to the extent that the Minister has 
waived in writing their application in respect of the plan, 
for the purpose of determining the pension credit of an 
individual for the year under a defined benefit provision 
of the plan: 


(a) where the individual is employed in the year by 
more than one participating employer, the pension 
credit of the individual for the year under the provi- 
sion with respect to a particular employer shall be de- 
termined as if the individual were not employed by 
any other participating employer; 

(b) the description of B in paragraph (6)(a) shall be 
read as 


“B is the amount determined by the formula 


(CxD)-E 
where 
C_ is the PA offset for the year, 
D is 


(1) where the member rendered services 
on a full-time basis throughout the year 
to the employer, one, and 


(11) in any other case, the fraction (not 
greater than one) that measures the ser- 
vices that, for the purpose of determin- 
ing the member’s lifetime retirement 
benefits under the provision, the mem- 
ber is treated as having rendered in the 
year to the employer, expressed as a 
proportion of the services that would 
have been rendered by the member in 
the year to the employer if the member 
had rendered services to the employer 
on a full-time basis throughout the 
year, and 


E_ is the total of all amounts each of which is 
the value of B determined under this para- 
graph for the purpose of computing the in- 
dividual’s pension credit for the year with 
respect to the employer under any other 
defined benefit provision of the plan; and”; 


(c) where a period in the year is a period of reduced 
services of the individual, the pension credit of the in- 
dividual for the year under the provision with respect 
to each participating employer shall be determined as 
the aggregate of 


(i) the pension credit that would be’ determined if 
no benefits (other than benefits attributable to ser- 
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vices rendered by the individual) had accrued to 
the individual in respect of periods of reduced ser- 
vices, and 


(ii) the pension credit that would be determined if 
the only benefits that had accrued to the individual 
were benefits in respect of periods of reduced ser- 
vices, other than benefits attributable to services 
rendered by the individual during such periods; and 


(d) subsection (10) shall not apply. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Para. 8301(7)(b) amended by P.C. 1998-2256, subsec. 5(3), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable af- 
ter 1989. 


(8) Non-vested termination from RPP — For the 
purposes of this Part and Part LXXXV and subsection 
147.1(9) of the Act, and subject to subsection (9), where 


(a) an individual ceased in.a calendar year after 1989 
and before 1997 to be employed by an employer who 
participated in a registered pension plan for the benefit 
of the individual, 


(b) as a consequence of the termination of employ- 
ment, the individual ceased in the year to have any 
rights to benefits (other than a right to a refund bene- 
fit) under a money purchase or defined benefit provi- 
sion of the plan, 


(c) the individual was not entitled to benefits under the 
provision at the end of the year, or was entitled only to 
a refund benefit, and 


(d) no benefit has been paid under the provision with 
respect to the individual, other than a refund benefit, 


the individual’s pension credit under the provision for the 
year with respect to the employer is 


(e) where the provision is a money purchase provision, 
the total of all amounts each of which is a contribution 
(other than an additional voluntary contribution made 
by the individual in 1990, an excluded contribution or 
a contribution described in paragraph 8308(6)(e)) 
‘made under the provision in the year by the individual, 
except to the extent that the contribution was not made 
in connection with the individual’s employment with 
the employer and is included in determining the indi- 
vidual’s pension credit for the year with respect to any 
other employer who participates in the plan, and 


(f) where the provision is a defined benefit provision, 
the lesser of 


(i) the pension credit that would be determined if 
this subsection were not applicable, and 


(ii) the aggregate of all amounts each of which is a 
contribution (other than an excluded contribution) 
made under the provision by the individual in, and 
in respect of, the year, except to the extent that the 
contribution was not made in connection with the 
individual’s employment with the employer and is 
included in determining the individual’s pension 
credit for the year with respect to any other em- 
ployer who participates in the plan. 

Related Provisions: Reg. 8300(7)— Benefits include contingent 

benefits. 

History: Para. 8301(8)(a) amended by P.C. 1998-2256, subsec. 5(4), De- 

cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 

ter 1989. 

Para. 8301(8)(e) amended by P.C. 1995-17, subsec. 2(4), January 1 Ae, 

1995, Canada Gazette, Part Il, January 25, 1995, applicable with respect 

to the determination of pension credits for 1990 ef seg. 


Reg. 
S. 8301(10)(e)(ii) 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(9) Multi-employer plans — Subsection (8) is not ap- 
plicable in respect of a registered pension plan that is a 
multi-employer plan in a calendar year except, where 


(a) the plan is not a specified multi-employer plan in 
the year; 


(b) if the plan contains a defined benefit provision, the 
Minister has waived in writing the application of para- 
graph (7)(b) in respect of the plan for the year; and 


(c) the Minister has approved in writing the applica- 
tion of subsection (8) in respect of the plan for the 
year. 


interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment. savings plans. 


(10) Transition rule — money purchase offsets — 
Where, 


(a) throughout the period beginning on January 1, 
1981 and ending on December 31 of a particular cal- 
endar year after 1989 and before 2000, there has been 
subtracted, in determining the amount of lifetime re- 
tirement benefits under a defined benefit provision of 
a registered pension plan (other than a specified multi- 
employer plan), the amount of lifetime retirement be- 
nefits under a money purchase provision of the plan or 
of another registered pension plan, 


(b) lifetime retirement benefits under the defined ben- 
efit provision are determined, at the end of the particu- 
lar year, in substantially the same manner as they were 
determined at the end of 1989, and 


(c) for each individual and each calendar year before 
1990, the amount of employer contributions made 
under the money purchase provision for the year with 
respect to the individual did not exceed $3,500, 


the pension credit of an individual for the particular year 
with respect to an employer under the defined benefit pro- 
vision is equal to the amount, if any, by which 


(d) the amount that would, but for this subsection, be 
the individual’s pension credit 


exceeds 
(e) the lesser of 
(i) $2,500, and 
(11) the amount determined by the formula 


| 
7px LAT Bx] 


where 


A is the balance in the individual’s account under 
the money purchase provision at the end of 
1989, 


Bis the aggregate of all amounts each of which is 
the duration (measured in years, including any 
fraction of a year) of a period ending before 
1990 that is pensionable service of the indivi- 
dual under the defined benefit provision and 
that is not part of a longer period ending before 
1990 that is pensionable service of the indivi- 
dual under the provision, and 


C is the amount that would be the individual’s 
pension credit for 1989 with respect to the em- 
ployer under the defined benefit provision if 
subsection (6) were read without reference to 
the words “if the year is after 1989” in para- 
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graph (6)(a) and without reference to paragraph 
(6)(b). 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8301(7)(d) — Provisions inapplicable: in; determining pension credit in 
multi-employer. plan. 
History: The description of C in subpara. 8301(10)(e)(ii) amended by 
P.C. 1998-2256, subsec. 5(5), December 16, 1998, Canada Gazette, Part 
II, January 6, 1999, applicable after 1989. 


(11) Timing of contributions — Subject to paragraph 
(12)(b), for the purposes of this Part, a contribution made 
by an employer in the first two months of a calendar year 
to a deferred profit sharing plan, in respect of a money 
purchase provision of a registered pension plan, or in re- 
spect of a defined benefit provision of a registered pen- 
sion plan that was, in the immediately preceding calendar 
year, a specified multi-employer plan, shall be deemed to 
have been made by. the employer at the end of the imme- 
diately preceding calendar year and not to have been 
made in the year, to the extent that the contribution can 
reasonably be considered to relate to a preceding calendar 
year. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
2: 


(12) Indirect contributions — For the purposes of this 
Part and Part LXXXIV, where a trade union or associa- 
tion of employers (in this subsection and subsections (13) 
and (14) referred to as the “contributing entity”) makes 
contributions to a registered pension plan, 


(a) such portion of a payment made to the contributing 
entity by an employer or an individual as may reason- 
ably be considered to relate to the plan (determined in 
accordance with subsection (13), where that subsec- 
tion is applicable) shall be deemed to be a contribution 
made to the plan by the employer or individual, as the 
case may be, at the time the payment was made to the 
contributing entity; and 


(b) subsection (11) shall not apply in respect ofa con- 
tribution deemed by paragraph (a) to have been made 
to the plan. 


(13) Apportionment of payments — For the pur- 
poses of subsection (12), where employers or individuals 
make payments in a calendar year to a contributing entity 
to enable the contributing entity to make contributions to 
a registered pension plan and the payments are not made 
solely for the purpose of being contributed to the plan, the 
contributing entity shall 


(a) determine, in a manner that is reasonable in the cir- 
cumstances, the portion of each payment that relates to 
the plan; 

(b) make the determination in such a manner that all 
contributions made by the contributing entity to the 
plan, other than contributions made by the contribut- 
ing entity as an employer or former employer of mem- 
bers of the plan, are considered to be funded by pay- 
ments made to the contributing entity by employers or 
individuals; 

(c) in the case of payments remitted to the contributing 
entity by an employer, notify the employer in writing, 
by January 31 of the immediately following calendar 
year, of the portion, or of the method for determining 
the portion, of each such payment that relates to the 
plan; and 


(d) in the case of payments remitted to the contribut- 


ing entity by an individual, notify the administrator of 


the plan in writing, by January 31 of the immediately 
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following calendar year, of the total amount of pay- 
ments made in the year by the individual that relate to 
the plan. 


(14) Non-compliance by contributing entity — 
Where a contributing entity does not comply with the re- 
quirements of subsection (13) as they apply in respect of 
payments made to the contributing entity in a calendar 
year to enable the contributing entity to make contribu- 
tions to a registered pension plan, 


(a) the plan becomes, on February | of the immedi- 
ately following calendar year, a revocable plan; and 


(b) the Minister may make any determinations referred 
to in subsection (13) that the contributing entity failed 
to make, or failed to make in-accordance with that 
subsection. 


Related Provisions: Reg. 8301(12) — Meaning of contributing entity. 


(15) Transferred amounts — For the purposes of sub- 
paragraphs (2)(b)(11) and (4)(b)(iv), an amount transferred 
for the benefit of an individual from a registered pension 
plan or a deferred profit sharing plan directly to a regis- 
tered pension plan, a registered retirement savings plan, a 
registered retirement income fund or a deferred profit 
sharing plan shall be deemed to be an amount that was 
not paid to the individual. 


Proposed Amendment — Reg. 8301(15) 


(15) Transferred amounts — For the purposes of 
subparagraph (b)(ii) of the description of A in subsec- 
tion (2), paragraph (2.1)(b) and subparagraph (4)(b) Gy), 
an amount transferred for the benefit of an individual 
from a registered pension plan or a deferred profit shar- 
ing plan directly to a registered pension plan, a regis- 
tered retirement savings plan, a registered retirement in- 
come fund or a deferred profit sharing plan is deemed to 
be an amount that was not paid to the individual. | 
Application: The December 20, 2002 draft regulations dhpectatia - 
DPSPs), subsec. 1(2), will.amend subsec. 8301(15) to read as above, 
applicable to the determination of pension, credits for the 2002, and sub- 
sequent calendar years. 


Technical Notes: Paragraphs $301(2)(b). and (4)(b) provide 
that certain amounts allocated to an individual under a DPSP or 
under a money purchase provision of an RPP are not ‘included 
in the individual’s pension credit if paid to the individual in the 
year in which they are allocated. For this purpose, subsection 
8301(15) of the Regulations deems an amount not to be paid to 
an individual if it is tansferred directly to a DPSP,-.RPP, RRSP 
or RRIF. As a consequence, such amounts are. included inishe 
individual’s pension credit. 


Subsection 8301(15) is to be Maeuoed to replace. the eceence 
to paragraph 8301(2)(b) with a reference to subparagraph 
(b)(ii) of the description of A in subsection 8301(2) and to add 
a reference to new paragraph 8301(2.1)(b). This amendment is 
consequential to a restructuring of subsection 8301(2). For fur- 
ther details, see the commentary to that subsection. 


History: Subsec. 8301(15) amended by P.C. 1995-17, subsec. 2(5), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable with 
respect to transfers occurring after August 29, 1990. 


(16) Subsequent events — Except as otherwise ex- 
pressly provided in this Part, each pension credit of an 
individual for a calendar year shall be determined without 
regard to transactions, events and circumstances that oc- 
cur subsequent to the year. 

Definitions [Reg. 8301]: “additional voluntary contribution”, 
“amount” —ITA 248(1); “arm’s length’ —ITA 251(1); “benefits” — 
Reg. 8300(7); “contributing entity” — Reg. 8301(12); “contribution” — 
Reg. 8300(8), 8302(11), (12); “deferred profit sharing plan” —ITA 
147(1), 248(1); “employed”, “employer”, “employment” —ITA 248(1); 
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“excluded contribution” — Reg. 8300(1); “individual” ITA 248(1); 
“lifetime retirement benefits” — Reg. 8304(5)(c); “Minister? —ITA 
248(1); “money purchase limit” — ITA 147.1(1), 248(1); “month” — In- 
terpretation Act 35(1); “PA offset” — Reg. 8300(1); “pension credit” — 
Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “petiod of reduced services” — 
Reg. 8300(1); “property” —ITA 248(1); “refund benefit” — Reg. 
8300(1); “registered pension plan” — ITA 248(1); “registered retirement 
income fund” —ITA 146.3(1), 248(1); “registered retirement savings 
plan” —ITA 146(1), 248(1); “specified multi-employer plan” —ITA 
147.1(1), Reg. = 8510(2), (3); “written” — Interpretation — Act 
35(1)“writing”. 


8302. Benefit entitlement — (1) For the purposes of 
subsection 8301(6), the benefit entitlement of an indivi- 
dual under a defined benefit provision of a registered pen- 
sion plan in respect of a calendar year and an employer is 
the portion of the individual’s benefit accrual under the 
provision in respect of the year that can reasonably be 
considered to be attributable to the individual’s employ- 
ment with the employer. 


Related Provisions: Reg. 8302(2) — Meaning of benefit accrual. 


(2) Benefit accrual for year — For the purposes of 
subsection (1), and subject to subsections (6), (8) and (9), 
the benefit accrual of an individual under a defined bene- 
fit provision of a registered pension plan in respect of a 
calendar year is the amount computed in accordance with 
the following rules: 


(a) determine the portion of the individual’s normal- 

ized pension under the provision at the end of the year 

that can reasonably be considered to have accrued in 
_ respect of the year; 


(b) where the year is after 1989 and before 1995, de- 
termine the lesser of the amount determined under par- 
agraph (a) and 


(i) for 1990, $1,277.78, 

(ii) for 1991 and 1992, $1,388.89, 
(ii) for 1993, $1,500.00, and 

(iv) for 1994, $1,611.11; and 


(c) where, in determining the amount of lifetime re- 
tirement benefits payable to the individual under the 
provision, there is deducted from the amount of those 
benefits that would otherwise be payable the amount 
of lifetime retirement benefits payable to the indivi- 
dual under a money purchase provision of a registered 
pension plan or the amount of a lifetime annuity paya- 
ble to the individual under a deferred profit sharing 
plan, reduce the amount that would otherwise be de- 
termined under this subsection by '/ of the total of all 
amounts each of which is the pension credit of the in- 
dividual for the year under such a money purchase 
provision or deferred profit sharing plan. 

Related Provisions: Reg. 8302(3) — Meaning of normalized pension. 

History: Paras. 8302(2)(b) and (c) amended by P.C. 1995-17, subsec. 


3(1), January 11, 1995, Canada Gazette, Part I, January 25, 1995, appli- 
cable after 1991. 


(3) Normalized pensions — For the purposes of para- 
graph (2)(a), and subject to subsection (11), the normal- 
ized pension of an individual under a defined benefit pro- 
vision of a registered pension plan at the end of a 
particular calendar year is the amount (expressed on an 
annualized basis) of lifetime retirement benefits that 
would be payable under the provision to the individual 
immediately after the end of the particular year if 


(a) where lifetime retirement benefits have not com- 
menced to be paid under the provision to the indivi- 
dual before the end of the particular year, they com- 


Reg. 
S. 8302(3)(f) 


menced to be paid immediately after the end of the 
year; 

(b) where the individual had not attained 65 years of 
age before the time at which lifetime retirement bene- 
fits commenced to be paid (or are assumed by reason 
of paragraph (a) to have commenced to be paid) to the 
individual, the individual attained that age at that time; 


(c) all benefits to which the individual is entitled under 
the provision were fully vested; 
Selected Cases [Reg. 8302(3)(c)]: Osborn vy. Canada, [1995] 2 
C.T.C. 2215 (TCC) (Non-vested pension amounts treated as if vested for 
purposes of RRSP contribution limit). 
(d) where the amount of the individual’s lifetime re- 
tirement benefits would otherwise be determined with 
a reduction computed by reference to the individual’s 
age, duration of service or both, or with any other sim- 
ilar reduction, no such reduction were applied; 


(d.1) no reduction in the amount of the individual’s 
lifetime retirement benefits were applied in respect of 
benefits described in any of clauses 8503(2)(a)(v1)(A) 
to (C); 

(d.2) no adjustment that is permissible under subpara- 
graph 8503(2)(a)(ix) were made to. the amount of the 
individual’s lifetime retirement benefits; 


(e) where the amount of the individual’s lifetime re- 
tirement benefits depends. on the remuneration re- 
ceived by the individual in a calendar year (in this par- 
agraph referred to as the “other year’) other than the 
particular year, the remuneration received by the indi- 
vidual in the other year were determined in accordance 
with the following rules: 


(i) where the individual was remunerated for both 
the particular year and the other year as a person 
who rendered services on a full-time basis through- 
out each of the years, the remuneration received by 
the individual in the other year is identical to the 
remuneration received by the individual in the par- 
ticular year, 


(11) where subparagraph (i) is not applicable and 
the individual rendered services in the particular 
year, the remuneration received by the individual 
in the other year is the remuneration that the indivi- 
dual would have received in the other year (or a 
reasonable estimate thereof determined by a 
method acceptable to the Minister) had the indivi- 
dual’s rate of remuneration in the other year been 
the same as the individual’s rate of remuneration in 
the particular year, and 

(ili) where subparagraph (i) is not applicable and 
the individual did not render services in the partic- 
ular year, the remuneration received by the indivi- 
dual in the other year is the remuneration that the 
individual would have received in the other year 
(or a reasonable estimate thereof determined by a 
method acceptable to the Minister) had the indivi- 
dual’s rate of remuneration in the other year been 
the amount that it is reasonable to consider would 
have been the individual’s rate of remuneration in 
the particular year had the individual rendered ser- 
vices in the particular year; 


(f) where the amount of the individual’s lifetime re- 
tirement benefits depends on the individual’s remuner- 
ation and all or a portion of the remuneration received 
by the individual in the particular year is treated under 
the provision as if it were remuneration received in a 
calendar year preceding the particular year for services 
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rendered in that preceding year, that remuneration 
were remuneration for services rendered in the partic- 
ular year; 


(g) where the amount of the individual’s lifetime re- 
tirement benefits depends on the individual’s remuner- 
ation and the particular year is after 1989 and before 
1995, benefits, to the extent that they can reasonably 
be considered to be in respect of the following range 
of annual remuneration, were excluded: 


(1) where the particular year is 1990, the range 
from $63,889 to $86,111, 


(11) where the particular year is 1991 or 1992, the 
range from $69,444 to $86,111, 


(111) where the particular year is 1993, the range 
from $75,000 to $86,111, and 


(iv) where the particular year is 1994, the range 
from $80,556 to $86,111; 


(h) where 


(i) the amount of the individual’s lifetime retire- 
ment benefits depends on _ the individual’s 
remuneration, 


(ii) the formula for determining the amount of the 
individual’s lifetime retirement benefits includes 
an adjustment to the individual’s remuneration for 
one or more calendar years, 


(iii) the adjustment to the individual’s remunera- 
tion for a year (in this paragraph referred to as the 
“specified year’’) consists of multiplying the indivi- 
dual’s remuneration for the specified year by a fac- 
tor that does not exceed the ratio of the average 
wage for the year in which the amount of the indi- 
vidual’s lifetime retirement benefits is required to 
be determined to the average wage for the specified 
year (or a substantially similar measure of the 
change in the wage measure), and 


(iv) the adjustment may reasonably be considered 
to be made to increase the individual’s remunera- 
tion for the specified year to reflect, in whole or in 
part, increases in average wages and salaries from 
that year to the year in which the amount of the 
individual’s lifetime retirement benefits 1s required 
to be determined, 


the formula did not include the adjustment to the indi- 
vidual’s remuneration for the specified year; 


(1) where the amount of the individual’s lifetime retire- 
ment benefits depends on the Year's Maximum Pen- 
sionable Earnings for calendar years other than the 
particular year, the Year’s Maximum Pensionable 
Earnings for each such year were equal to the Year’s 
Maximum Pensionable Earnings for the particular 
year; 

(j) where the amount of the individual’s lifetime retire- 
ment benefits depends on the actual amount of pension 
(in this paragraph referred to as the “statutory pen- 
sion’) payable to the individual under the Canada 
Pension Plan or a provincial plan (as defined in sec- 
tion 3 of that Act), the amount of statutory pension 
(expressed on an annualized basis) were equal to 


(i) 25 per cent of the lesser of the Year’s Maximum 
Pensionable Earnings for the particular year and, 


(A) in the case of an individual who renders 
services throughout the particular year on a full- 
time basis to employers who participate in the 
plan, the aggregate of all amounts each of 
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which 1s the individual’s remuneration for the 
particular year from such an employer, and 


(B) in any other case, the amount that it is rea- 
sonable to consider would be determined under 
clause (A) if the individual had rendered ser- 
vices throughout the particular year on a full- 
time basis to employers who participate in the 
plan, or 


(ii) at the option of the plan administrator, any 
other amount determined in accordance with a 
method for estimating the statutory pension that 
can be expected to result in amounts substantially 
similar to amounts determined under subparagraph 
(i); ! 
(k) where the amount of the individual’s lifetime re- 
tirement benefits depends on a pension (in this para- 
graph referred to as the “statutory pension’) payable to 
the individual under Part I of the Old Age Security Act, 
the amount of statutory pension payable for each cal- 
endar year were equal to the aggregate of all amounts 
each of which is the the full monthly pension payable 
under Part I of the Old Age Security Act for a month in 
the particular year; 


(1) except as otherwise expressly permitted in writing 
by the Minister, where the amount of the individual’s 
lifetime retirement benefits depends on the amount of 
benefits (other than public pension benefits or similar 
benefits of a country other than Canada) payable under 
another benefit provision of a pension plan or under a 
deferred profit sharing plan, the amounts of the other 
benefits were such as to maximize the amount of the 
individual’s lifetime retirement benefits; 


(m) where the individual’s lifetime retirement benefits 
would otherwise include benefits that the plan is re- 
quired to provide by reason of a designated provision 
of the law of Canada or a province (within the mean- 
ing assigned by section 8513), or that the plan would 
be required to provide if each such provision were ap- 
plicable to the plan with respect to all its members, 
such benefits were not included; 


(n) where 


(i) the individual attained 65 years of age before 
lifetime retirement benefits commenced to be paid 
(or are to be assumed by reason of paragraph (a) to 
have commenced to be paid) to the individual, and 


(ii) an adjustment is made in determining the 
amount of those benefits for the purpose of offset- 
ting, in whole or in part, the decrease in the value 
of lifetime retirement benefits that would otherwise 
result by reason of the deferral of those benefits af- 
ter the individual attained 65 years of age, 


that adjustment were not made, except to the extent 
that the adjustment exceeds the adjustment that would 
be made on an actuarially equivalent basis; 


(0) except as otherwise provided by subsection (4), 
where the amount of the individual’s lifetime retire- 
ment benefits depends on 


(1) the form of benefits provided with respect to the 
individual under the provision (whether or not at 
the option of the individual), including 


(A) the benefits to be provided after the death 
of the individual, 
(B) the amount of retirement benefits, other 


than lifetime retirement benefits, provided to 
the individual, or 
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(C) the extent to which the lifetime retirement 
benefits will be adjusted to reflect changes in 
the cost of living, or 


(11) circumstances that are relevant in determining 
the form of benefits, 


the form of benefits and the circumstances were such 
as to maximize the amount of the individual’s lifetime 
retirement benefits on commencement of payment; 


(p) where the amount of the individual’s lifetime re- 
tirement benefits depends on whether the individual is 
totally and permanently disabled at the time at which 
retirement benefits commence to be paid to the indivi- 
dual, the individual were not so disabled at that time; 
and 


(q) where lifetime retirement benefits have com- 

menced to be paid under the provision to the indivi- 

dual before the end of the particular year, benefits pay- 

able as a consequence of cost-of-living adjustments 

described in paragraph 8303(5)(k) were disregarded. 
Related Provisions: Reg. 8300(4) — Officer deemed to render services 
to employer; Reg. 8300(7) — Benefits include contingent benefits; Reg. 
8302(5) — Benefit entitlement terminated — normalized pension calcula- 
tions; Reg. 8503(2) — Permissible benefits; Reg. 8513 — Designate pro- 
vision of the law of Canada or a province. 


History: Paras. 8302(3)(d.1) and (d.2) added by P.C. 2001-153, s. 1, Jan- 
uary 30, 2001, Canada Gazette, Part Il, February 14, 2001, applicable to 
the determination of pension credits for 1990 et seq. 


Para. 8302(3)(g) amended by P.C. 1995-17, subsec. 3(2), January 11, 
1995, Canada Gazette, Part I, January 25, 1995, applicable after 1991. 


(4) Optional forms — Where the terms of a defined 
benefit provision of a registered pension plan permit a 
member to elect to receive additional lifetime retirement 
benefits in lieu of benefits that would, in the absence of 
the election, be payable after the death of the member if 
the member dies after retirement benefits under the provi- 
sion commence to be paid to the member, paragraph 
(3)(0) applies as if the following elections were not avail- 
able to the member: 


(a) an election to receive additional lifetime retirement 
benefits, not exceeding additional benefits determined 
on an actuarially equivalent basis, in lieu of all or any 
portion of a guarantee that retirement benefits will be 
paid for a minimum period of 10 years or less, and 


(b) an election to receive additional lifetime retirement 
benefits in lieu of retirement benefits that would other- 
wise be payable to an individual who is a spouse or 
common-law partner or former spouse or common-law 
partner of the member for a period beginning after the 
death of the member and ending with the death of the 
individual, where 


(i) the election may be made only if the life expec- 
tancy of the individual is significantly shorter than 
normal and has been so certified in writing by a 
medical doctor licensed to practise under the laws 
of a province or of the place where the individual 
resides, and 


(ii) the additional benefits do not exceed additional 
benefits determined on an actuarially equivalent 
basis and on the assumption that the individual has 
a normal life expectancy. 
History: Para. 8302(4)(b) amended by P.C. 2001-957, s. 6, May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year ef 
seq. 


Reg. 
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(5) Termination of entitlement to benefits — For 
the purposes of subsection (3), where an individual 
ceased in a calendar year to be entitled to all or part of the 
lifetime retirement benefits provided to the individual 
under a defined benefit provision of a registered pension 
plan, the normalized pension of the individual under the 
provision at the end of the year shall be determined on the 
assumption that the individual continued to be entitled to 
those benefits immediately after the end of the year. 


Related Provisions: Reg. 8300(7)—Benefits include contingent 
benefits. 


(6) Defined benefit offset — Where the amount of 
lifetime retirement benefits provided under a particular 
defined benefit provision of a registered pension plan to a 
member of the plan depends on the amount of lifetime 
retirement benefits provided to the member under one or 
more other defined benefit provisions of registered pen- 
sion plans, the benefit accrual of the member under the 
particular provision in respect of a calendar year is the 
amount, if any, by which 


(a) the amount that would, but for this subsection, be 
the benefit accrual of the member under the particular 
provision in respect of the year if the benefits provided 
under the other provisions were provided under the 
particular provision 


exceeds 


(b) the amount that would be the benefit accrual of the 
member under the other provisions in respect of the 
year if the other provisions were a single provision. 


(7) Offset of specified multi-employer plan bene- 
fits — Where the amount of an individual’s lifetime re- 
tirement benefits under a defined benefit provision (in this 
subsection referred to as the “supplemental provision’) of 
a registered pension plan depends on the amount of bene- 
fits payable under a defined benefit provision of a speci- 
fied multi-employer plan, the defined benefit provision of 
the specified multi-employer plan shall be deemed to be a 
money purchase provision for the purpose of determining 
the benefit accruals of the individual under the supple- 
mental provision. 


(8) Transition rule — career average benefits — 
Where 


(a) on March 27, 1988 lifetime retirement benefits 
under a defined benefit provision of a pension plan 
were determined as the greater of benefits computed 
on a career average basis and benefits computed on a 
final or best average earnings basis, 


(b) the method for determining lifetime retirement be- 
nefits under the provision has not been amended after 
March 27, 1988 and before the end of a particular cal- 
endar year, and 


(c) it was reasonable to expect, on January 1, 1990, 
that the lifetime retirement benefits to be paid under 
the provision to at least 75 per cent of the members of 
the plan on that date (other than members to whom 
benefits do not accrue under the provision after that 
date) will be determined on a final or best average 
earnings basis, 


at the option of the plan administrator, benefit accruals 
under the provision in respect of the particular year may, 
where the particular year is before 1992, be determined 
without regard to the career average formula. 
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(9) Transition rule — benefit rate greater than 2 
per cent — Subject to subsection (6), where 


(a) the amount of lifetime retirement benefits provided 
under a defined benefit provision of a registered pen- 
sion plan to a member of the plan is determined, in 
part, by multiplying the member’s remuneration (or a 
function of the member’s remuneration) by one or 
more benefit accrual rates, and 


(b) the largest benefit accrual rate that may be applica- 
ble is greater than 2 per cent, 


the member’s benefit accrual under the provision in re- 
spect of 1990 or 1991 is the lesser of 


(c) the member’s benefit accrual otherwise deter- 
mined, and 


(d) 2 per cent of the aggregate of all amounts each of 
which is the amount that would, if the definition 
“compensation” in subsection 147.1(1) of the Act 
were read without reference to subparagraphs (a)(iu1) 
and (iv) and paragraphs (b) and (c) thereof, be the 
member’s compensation for the year from an em- 
ployer who participated in the plan in the year for the 
benefit of the member. 


Related Provisions: Reg. 8302(10) — Period of reduced remuneration. 


(10) Period of reduced remuneration — For the pur- 
poses of paragraph (9)(d), where a member of a registered 
pension plan is provided with benefits under a defined 
benefit provision of the plan in respect of a period in 1990 
or 199] 


(a) throughout which, by reason of disability, leave of 
absence, lay-off.or other circumstance, the, member 
rendered no. services, or rendered a reduced level. of 
services, to employers who participate in the plan, and 


(b) throughout which the member received no remu- 
neration, or a reduced rate of remuneration; 


the member’s compensation shall be determined on the 
assumption that the member received remuneration for 
the period equal to the amount of remuneration that it is 
reasonable to consider the member would have received if 
the member had rendered services throughout the period 
on a regular basis (having regard to the services rendered 
by the member before the period) and the member’s rate 
of remuneration had been commensurate with the. mem- 
ber’s rate of remuneration when the member did render 
services on a regular basis. 


(11) Anti-avoidance — Where the terms of a defined 
benefit provision of a registered pension plan can reason- 
ably be considered to have been established or modified 
so that a pension credit of an individual for a calendar 
year under the provision would, but for this subsection, be 
reduced as a consequence of the application of paragraph 
(3)(g), that paragraph shall not apply in determining the 
individual’s normalized pension under the provision in re- 
spect of the year. 


Definitions [Reg. 8302]: “amount”, “annuity” — ITA 248(1); “benefit 
accrual” — Reg. 8302(2); “benefit entitlement” — Reg. 8302(1); “bene- 
fits’ — Reg. 8300(7);- “Canada” — ITA 255, Interpretation Act. 35(1); 
“commencement” — Interpretation Act 35(1); “contributing. entity” — 
Reg. 8302(12); “deferred profit sharing plan” —ITA 147(1), 248(1); 
“designated provision of the law of Canada or a province” — Reg. 8513; 
“employer”, “employment”, “individual” — ITA 248(1); “lifetime retire- 
ment benefits” — Reg. 8304(5)(c); “member’s compensation” — Reg. 
8302(10); “Minister” — ITA 248(1); “month” — Interpretation Act 35(1); 
“normalized pension” — Reg. 8302(3), (5); “other year’ — Reg. 
8302(3)(e); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“person” — ITA 248(1); “province” — Interpretation Act 35(1); “‘regis- 
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tered pension plan” —ITA 248(1); “render services’ — Reg. 8300(4); 
“specified multi-employer plan” —ITA_ 147.1(1), Reg. 8510(2), (3); 
“specified year” — Reg. 8302(3)(h)(3); “spouse” — Reg. 8302(4)(b); 
“statutory pension” — Reg. 8302(3)(j), (k); “supplemental provision” 
Reg. 8302(7); “writing” — Jnterpretation Act 35(1). 


8303. Past service pension adjustment — (1) 
PSPA with respect to employer — For the purpose 
of subsection 248(1) of the Act, “past service pension ad- 
justment” of an individual for a calendar year in respect 
of an employer means the total of 


(a) the accumulated past service pension adjustment 
(in this Part referred to as “accumulated PSPA’’) of the 
individual for the year with respect to the employer, 
determined as of the end of the year, 


(b) the total of all amounts each of which is the for- 
eign plan PSPA (determined under subsection 
8308.1(5) or (6)) of the individual with respect to the 
employer associated with a modification of benefits in 
the year under a foreign plan (as defined in subsection 
8308.1(1)), and 


(c) the total of all amounts each of which 1s the speci- 
fied retirement arrangement PSPA (determined under 
subsection 8308.3(4) or (5)) of the individual with re- 
spect to the employer associated with a modification 
of benefits in the year under a specified retirement ar- 
rangement (as defined in subsection 8308.3(1)). 
History: Subsec. 8303(1) amended by P.C. 1996-911, s. 7, June 20, 1996, 


Canada Gazette, Part II, July 10, 1996, applicable with respect to the de- 
termination of past service pension adjustments for 1993 et seq. 


Forms: T4104: Past service pension adjustment guide. 


(2) Accumulated PSPA for year — For the purposes 
of this Part, the accumulated PSPA of an individual for a 
calendar year with respect to an employer, determined as 
of any time, is the total of all amounts each of which is 
the individual’s provisional past service pension adyjust- 
ment (in this Part referred to as “provisional PSPA’’) with 
respect to the employer that is associated with 


(a) a past service event (other than a certifiable past 
service event with respect to the individual) that oc- 
curred in the preceding year; or 


(b) a certifiable past service event with respect to the 
individual where the Minister has, in the year and 
before that time, issued a certification for the purposes 
of subsection 147.1(10) of the Act in respect of. the 
event and the individual. 


Related Provisions: Reg. 8303(2.1) — 1991 past service events and 
certifications. 


History: Para. 8303(2)(a) amended by P.C. 2001-153, subsec. 2(1), Janu- 
ary 30, 2001, Canada Gazette, Part II, February 14, 2001, applicable to 
past service events that occur after 2000. It formerly read: 


(a) a past service event (other than a certifiable past service event 
with respect to the individual) that occurred in the year and before 
that time; or 


The opening words of subsec. 8303(2) amended by P.C. 1998-2256, sub- 
sec. 6(1), December 16, 1998, Canada Gazette, Part Ul, January 6, 1999, 
applicable after 1995. 


(2.1) 1991 past service events and certifica- 
tions — For the purposes of subsection (2), 


(a) a past service event that occurred in 1991 (includ- 
ing, for greater certainty, a past service event that 1s 
deemed by paragraph 8304(3)(b) to have occurred im- 
mediately after the end of 1990) shall be deemed to 
have occurred on January |, 1992 and not to have oc- 
curred in 1991; and 
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(b) a certification issued by the Minister in 1991 shall 
be deemed to have been issued on January 1, 1992 and 
not to have been issued in 1991. 


History: Subsec. 8303(2.1) added by P.C. 1995-17, s. 4, January 11, 
1995, Canada Gazette, Part Il, January 25, 1995; applicable after 1990. 


(3) Provisional PSPA — Subject to subsections (8) and 
(10) and sections 8304 and 8308, for the purposes of this 
Part, the provisional PSPA of an individual with respect 
to an employer that is associated with a past service event 
that occurs at a particular time in a particular calendar 
year is the amount determined by the formula’ 


A-B-C+D 
where 


A is the aggregate of all amounts each of which is, in 
respect of a calendar year after 1989 and before the 
particular year, the amount that would have been the 
individual’s pension credit for the year with respect to 
the employer under a defined benefit provision of a 
registered pension plan (other than a plan that is, at the 
particular time, a specified multi-employer plan) had 
the individual’s benefit entitlement under the provi- 
sion in respect of the year and the employer been 
equal to the individual’s redetermined benefit entitle- 
ment (determined as of the particular time) under the 
provision in respect of the year and the employer, 


Bis the aggregate that would be determined for A if the 
reference in the description of A to “determined as of 
the particular time” were read as a reference to “deter- 
mined as of the time immediately before the particular 
time”, 


Cis such portion of the amount of the individual’s quali- 
fying transfers made in connection with the past ser- 
vice event as is not deducted in computing the provi- 
sional PSPA of the individual with respect to any 
other employer, and 


D is the total of all amounts each of which is an excess 
money purchase transfer in relation to the individual 
and the past service event that is not included in deter- 
mining any other provisional PSPA of the individual 
that is associated with the past service event. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 

8303(4) — Meaning of redetermined benefit entitlement; Reg. 8303(6) — 

Meaning of qualifying transfers; 

purchase transfer amount; Reg. 8500(8)(c) — Non-member benefits ig- 

nored in determining pension adjustment. 


History: The formula in subsec. 8303(3) amended, and the description of 
D added, by P.C. 1998-2256, subsecs, 6(2) and (3), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable with respect to past 
service events that occur after 1997. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(4) Redetermined benefit entitlement — For the 
purposes of the description of A in subsection (3), an in- 
dividual’s redetermined benefit entitlement under a de- 
fined benefit provision of a registered pension plan in re- 
spect of a calendar year and an employer, determined as 
of a particular time, is the amount that would be deter- 
mined under section 8302 to be the individual’s benefit 
entitlement under the provision in respect of the year and 
the employer if, for the purpose of computing the benefit 
accrual of the individual in respect of the year under the 
provision and, where subsection 8302(6) is applicable, 
under any other defined benefit provision, the amount de- 
termined under paragraph 8302(2)(a) in respect of a spe- 
cific provision were equal to such portion of the indivi- 
dual’s normalized pension (computed in accordance with 


Reg. 
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subsection (5)) under the specific provision at the particu- 
lar time, determined with reference to the year, as may 
reasonably be considered to have accrued in respect of the 
year. 


(5) Normalized pension — For the purposes of sub- 
section (4), the normalized pension of an individual under 
a defined benefit provision of a registered pension plan at 
a particular time, determined with reference to a calendar 
year (in this subsection referred to as the “pension credit 
year’), is the amount (expressed on an annualized basis) 
of lifetime retirement benefits, other than excluded bene- 
fits, that would be payable to the individual under the pro- 
vision immediately after the particular time if 


(a) where lifetime retirement benefits have not com- 
menced to. be paid under the provision to the indivi- 
dual before the particular time; they commenced to be 
paid immediately after the particular time, 


(b) where the individual had not attained 65 years of 
age before the time at which lifetime retirement bene- 
fits commenced to be paid (or are assumed by reason 
of paragraph (a) to have commenced to be paid) to the 
individual, the individual attained that age at that time, 


(c) the amount of the individual’s lifetime retirement 
benefits were determined with regard to all past ser- 
vice events occurring at or before the particular time 
and without regard to past service events Occuring af- 
ter the particular time, 


(d) paragraphs 8302(3)(c) to (p) (other than paragraph 
8302(3)(g), where subsection 8302(11) was applicable 
in respect of the pension credit year and the provision 
or would have been applicable had all benefits pro- 
vided as a consequence of past service events become 
provided in the pension credit year) were applied for 
the purpose of determining the amount of the indivi- 
dual’s lifetime retirement benefits and, for the purpose 
of those paragraphs, the pension credit year were the 
particular year referred to in those paragraphs, and 


(e) where 


(i) the amount of the individual’s lifetime retire- 
ment benefits under the provision depends on the 
individual’s remuneration, and 


(ii) all or any part of the individual’s lifetime re- 
tirement benefits in respect of the pension credit 
year became provided as a consequence of a past 
service event, pursuant to terms of the provision 
that enable benefits to be provided to members of 
the plan in respect of periods of employment with 
employers who have not participated under the 
provision, 


the remuneration received by the individual from each 
such employer in respect of a period of employment in 
respect of which the individual is provided with bene- 
fits under the provision were remuneration received 
from an employer who has participated under the pro- 
vision for the benefit of the individual, 


and, for the purposes of this subsection, the following be- 
nefits are excluded benefits: 


(f) where the formula for determining the amount of 
lifetime retirement benefits payable under the provi- 
sion to the individual requires the calculation of an 
amount that is the product of a fixed rate and the dura- 
tion of all or part of the individual’s pensionable ser- 
vice, benefits payable as a direct consequence of an 
increase in the value of the fixed rate at any time (in 
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this paragraph referred to as the “time of increase’’) af- 
ter the pension credit year, other than benefits 


(1) provided as a consequence of a second or subse- 
quent increase in the value of the fixed rate after 
the time that retirement benefits under the provi- 
sion commenced to be paid to the individual, or 


(11) that would not have become provided had the 
value of the fixed rate been increased to the 
amount determined by the formula 

B 


Ax= 
C 


where 
A. is the value of the fixed rate immediately before 
the time of the increase, 
B is the average wage for the calendar year that 
includes the time of the increase, and 
"ds 
(A) if the value of the fixed rate has previ- 
ously been increased in the calendar year 


that includes the time of increase, the aver- 
age wage for that year, or 


(B) otherwise, the average wage for the year 
immediately preceding the calendar year 


that includes the time of increase, 


Proposed Addition — 8303(5)(f.1) 


(f.1) benefits payable asa direct consequence of — 
increase at any time in 2004 or 2005 in the value of a 


fixed rate under the provision where — 
(i) except as otherwise ones per i 


writing by the Minister, only one fixed rate ap- 
plies in eetecmuning the amount ie the ems 


spect of peniods: ee 1989, 


(ii) there was no other i increase in he vale of the a 
fixed rate in the oe year and before that _ 


time, and 


(iii) the benefits would be paced ean be- _ 
cause of paragraph (f) if its » SED paagap Gi ) 


were read as follows: _ 
(ii) that would not have besoiue provided 


had the value of the fixed rate been in- - - 
creased to the amount. determined by the 


formula 7 
A-B 
where 
A is the value of the fixed rate at the. time 


of increase (not exceeding the defined 


benefit limit for the calendar year that in- 
cludes the time of increase), and 


Bis the amount, if any, by which the de- | : 


fined benefit limit for the pension credit 
year exceeds the value of the fixed rate 
immediately before the time of increase, — 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), s. 7, will add para. 8303(5)(f.1), applicable with respect to past 
service events that occur after 2003. 


Technical Notes: Section 8303 provides rules for determin- 
ing the past service pension adjustment (PSPA) of an indivi- 
dual for a year. A PSPA arises when benefits are provided to 
an individual under a defined benefit provision of an RPP on a 
past service basis, such as by upgrading existing benefits or by 
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crediting additional years of pensionable service. PSPAs re- 
duce an individual’s RRSP deduction room. 


In general terms, the PSPA is the total of the additional pension 
credits that would have been determined for each past service 
year if the past service benefits had been provided to the indivi- 
dual on a current service basis. In recalculating the pension 
credits, subsection 8303(5) provides that various benefit in- 
creases are to be excluded, thus heed the rene preiedod 
determined. 


The benefit exdiasion in pacaniaoh 8303(5)(f) miles where © 
the benefit formula includes a flat benefit component. It ex- 
cludes benefits arising from an increase in the flat benefit rate 
to the extent of the percentage increase in the average wage 
from the preceding year to the current year. ‘At applies only to 
the first flat benefit rate increase each year. 


The most common application of the exclusion provided for | in 

paragraph 8303(5)(f) would Be with respect ‘to members of — 
earnings-related plans whose earnings are large enough that 
their benefits are capped by the defined benefit limit. The de- 
fined Solas phe —_— is defined i in ee i as D 


By virtue of Saabs ese 1 sues no PSPA will be Scented to 
be r sda for members ae pease al poe muicicge 


The defined benefit imit is alse: increased fon $1. 722, to 
$1,833 for 04 sell is Halas to be foier eee to 
$2,000 fo 
purchase limits a $16. 500 me $18, 000 for 2004 and 2005, 1 re- 
spectively. ) However, to the extent that average wage growth i is 

han tt ize increase in the defined benefit limit in 
ese if -8303(5)(f) would not serve to fully 
exclude resulting benefit increases from PSPA. To avoid this © 


reat ey para ch fat beneht Hie Is RGD os to oe an 


efit limit for a year of past service, no Ges is Bs 
under new paeesDh 8303(5)(E D for that portion of the in- 


to the defined benefit | limit for ‘that year. For example, if a 
plan’s flat benefit rate were increased from $1,500 to $1,833 in 
2004, paragraph 8303(5)(E. 1) would not exclude that portion of © 
the increase that is required to bring the rate up to the defined — 
benefit limit for the year of past service. In other words, of the. 
$333 benefit increase in respect of prior — omy ie = 

$1,833 — $1 #22) would be excluded. 7 


Paragraph 8303(5)(f, 1) provides no relief for plans hee. are eter 
amended until after 2005 to reflect the higher defined benefit 
limit. Furthermore, if a plan sponsor waits until 2005 to amend — 
the plan to reflect the higher defined benefit limit, only partial — 
relief will be provided for benefits in respect of 2004. This is _ 
illustrated in oe example at the end of Le soa lege ea! on ‘this 
paragraph. © 

As with the Bs in paragraph 8303(5)(f), cutee 
8303(5)(f.1) applies only with respect to the first flat benefit 
rate increase each year. Further, the exclusion applies only if a_ 
single flat benefit rate enters into the determination of the - 
member’s post-1989 lifetime retirement benefits, except as per- 
mitted in writing by the Minister of National Revenue. In the 
case of multiple flat benefit rates, it is expected that the Min- 
ister would generally permit the exclusion to apply as long as it 
would not result in a widening of the scope of the exglusion, 


Example 


In January 2002, Owen joined a defined 1 benefit RPP pro- 
viding benefits of 2% of best average earnings per year of 
service. The maximum pension limit incorporated in the 
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(g) where 


(i) the provision is a flat benefit provision, 


(11) at the particular time, the amount (expressed on 
an annual basis) of lifetime retirement benefits pro- 
vided under the provision to each member in re- 
spect of pensionable service in each calendar year 
does not exceed 40 per cent of the defined benefit 
limit for the year that includes the particular time, 


(111) the conditions in subsection 8306(2) are satis- 
fied in respect of the provision and the past service 
event in connection with which the normalized 
pension is being calculated, and 


(iv) only one fixed rate is applicable in determining 
the amount of the individual’s lifetime retirement 
benefits, 


benefits provided as a direct consequence of an in- 
crease in the value of the fixed rate at any time (in this 
paragraph referred to as the “time of increase’’) after 
the pension credit year, other than benefits 


(v) provided as a consequence of a second or sub- 
sequent increase in the value of the fixed rate after 
the time that retirement benefits under the provi- 
sion commenced to be paid to the individual, or 


(vi) that would not have become provided had the 
value of the fixed rate been increased to the greater 
of 


(A) the greatest of all amounts each of which is 
an amount determined by the formula 
B 


Ax= 
C 


where 


A is a value of the fixed rate in the period be- 
ginning on January 1, 1984 and ending im- 
mediately before the time of increase, 
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B is the average wage for the calendar year 
that includes the time of increase, and 


C is the average wage for the later of 1984 and 
the calendar year in which the value of the 
fixed rate used for A was first effective, and 


(B) the amount determined by the formula 


D + (Ex F) 
where 


D is the value of the fixed rate immediately 
before the time of increase, 


E is the amount by which the value of the 
fixed rate used for D would have to be in- 
creased to provide an increase in the indivi- 
dual’s annual lifetime retirement benefits 
equal to $18 for each year of pensionable 
service, and 


Fis the duration (measured in years, including 
any fraction of a year) of the period begin- 
ning on the later of January 1, 1984 and the 
day on which the value of the fixed rate used 
for D was first effective and ending on the 
day that includes the time of increase; 


(h) where the provision is a flat benefit provision, be- 
nefits provided as a direct consequence of an increase 
at any time (in this paragraph referred to as the “‘time 
of increase’) after the pension credit year in the value 
of a fixed rate under the provision where 


(i) the value of the fixed rate was increased pursu- 
ant to an agreement made before 1992, and 


(11) at the time the agreement was made, it was rea- 
sonable to expect that the percentage increase in 
the value of the fixed rate would approximate or be 
less than the percentage increase in the average 
wage from the calendar year in which the value of 
the fixed rate was last increased before the time of 
increase (or, if the increase is the first increase, the 
calendar year in which the initial value of the fixed 
rate was first applicable) to the calendar year that 
includes the time of increase, 


(i) where the provision is a flat benefit provision under 
which the amount of each member’s retirement bene- 
fits depends on the member’s job category or rate of 
pay in such a manner that the ratio of the amount of 
lifetime retirement benefits to remuneration does not 
significantly increase as remuneration increases, bene- 
fits provided as a direct consequence of a change, after 
the pension credit year, in the individual’s job cate- 
gory or rate of pay, 


(j) where 


(i) the individual’s pensionable service under the 
provision ends before the particular time, 


(ii) the individual’s lifetime retirement benefits 
under the provision have been adjusted by a cost- 
of-living or similar adjustment in respect of the pe- 
riod (in this paragraph referred to as the “deferral 
period”) beginning at the latest of 


(A) the time at which the individual’s pensiona- 
ble service under the provision ends, 


(B) if the amount of the individual’s lifetime re- 
tirement benefits depends on the individual’s 
remuneration, the end of the most recent period 
for which the individual received remuneration 
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that is taken into account in determining the in- 
dividual’s lifetime retirement benefits, 


(C) if the amount of the individual’s lifetime re- 
tirement benefits depends on the individual’s 
remuneration and the remuneration is adjusted 
as described in paragraph 8302(3)(h), the end of 
the period in respect of which the adjustment is 
made, and 


(D) if the formula for determining the amount 
of the individual’s lifetime retirement benefits 
requires the calculation of an amount that is the 
product of a fixed rate and the duration of all or 
part of the individual’s pensionable service (or 
other measure of services rendered by the indi- 
vidual), the time as of which the value of the 
fixed rate applicable with respect to the indivi- 
dual was established, 


and ending at the earlier of the particular time and 
the time, if any, at which lifetime retirement bene- 
fits commenced to be paid under the provision to 
the individual, and 


(iii) the adjustment is warranted, having regard to 
all prior such adjustments, by the increase in the 
Consumer Price Index or in the wage measure from 


the commencement of the deferral. period to the | 


time the adjustment was made, 
benefits payable as a consequence of the adjustment, 


(k) benefits payable as a consequence of a cost-of-liv- 
ing adjustment made after the time lifetime retirement 
benefits commenced to be paid under the provision to 
the individual, where the adjustment 


(i) is warranted, having regard to all prior such ad- 
justments, by the increase in the Consumer Price 
Index from that time to the time at which the ad- 
justment was made, or 


(11) is a periodic adjustment described in subpara- 
graph 8503(2)(a)(ii), and 


(1) such portion of the individual’s lifetime retirement 
benefits as 


(1) would not otherwise be excluded in determining 
the individual’s normalized pension, 


(11) may reasonably be considered to be attributable 
to cost-of-living adjustments or to adjustments 
made by reason of increases in a general measure 
of salaries and wages (other than increases in such 
a measure after the time at which lifetime retire- 
ment benefits commenced to be paid under the pro- 
vision to the individual), and 


(111) 1s acceptable to the Minister. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) Qualifying transfers — For the purposes of subsec- 
tions (3) and 8304(5) and (7), and subject to subsection 
(6.1) and paragraph 8304(2)(h), the amount of an indivi- 
dual’s qualifying transfers made in connection with a past 
service event is the total of all amounts each of which is 


(a) the portion of an amount transferred to a registered 
pension plan 


(1) in accordance with any of subsections 146(16), 
147(19) and 147.3(2), (5) and (7) of the Act, or 


(11) from a specified multi-employer plan in accor- 
dance with subsection 147.3(3) of the Act 


that is transferred to fund benefits provided to the indi- 
vidual as a consequence of the past service event; or 
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(b) the amount of any property held in connection with 
a benefit provision of a registered pension plan that is 
made available to fund benefits provided to the indivi- 
dual under another benefit provision of the plan as a 
consequence of the past service event, where the trans- 
action by which the property is made so available is 
such that, if the benefit provisions were in separate 
registered pension plans, the transaction would consti- 
tute a transfer of property from one plan to the other in 
accordance with any of subsections 147.3(2), (5) and 
(7) of the Act. 

History: The opening words of para. 8303(6) amended by P.C. 2001-153, 

subsec. 2(2), January 30, 2001, Canada Gazette, Part II, February 14, 


2001, applicable to the determination of an individual’s qualifying trans- 
fers that occur after April 18, 2000. They formerly read: 


(6) Qualifying transfers — For the purposes of subsections (3) and 
8304(5) and (7), and subject to subsection (6.1), the amount of an 
individual’s qualifying transfers made in connection with a past ser- 
vice event is the total of all amounts each of which is 


Subsec. 8303(6) amended by P.C. 1998-2256, subsec. 6(4), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable 


(a) to the determination of an individual’s qualifying transfers that oc- 
cur after June 25, 1998, and 


(b) where approved by the Minister of National Revenue, to the deter- 
mination of an individual’s qualifying transfers that occurred before 
June 26, 1998. 


(6.1) Exclusion for pre-1990 benefits — The amount 
of an individual’s qualifying transfers made in connection 
with a past service event shall be determined under sub- 
section (6) without regard to the portion, if any, of 
amounts transferred or property made available, as the 
case may be, that can reasonably be considered to have 
been transferred or made available to fund benefits pro- 
vided in respect of periods before 1990. 

History: Subsec. 8303(6.1) added by P.C. 1998-2256, subsec. 6(4), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 


the determination of an individual’s qualifying transfers that occur after 
June 25, 1998. 


(7) Deemed payment — Where 


(a) an individual has given an irrevocable direction 
that 


(i) an amount be paid to a registered pension plan, 
or 


(ii) property held in connection with a benefit pro- 
vision of a registered pension plan be made availa- 
ble to fund benefits provided to the individual 
under another benefit provision of the plan 


in the event that the Minister issues a certification for 
the purposes of subsection 147.1(10) of the Act with 
respect to the individual and to benefits provided 
under a defined benefit provision of the plan as a con- 
sequence of a past service event, and 


(b) the amount is to be paid or the property is to be 
made available, as the case may be, 
(1) where subparagraph (ii) does not apply, on or 
before the day that is 90 days after the day on 
which the certification is received by the adminis- 
trator of the plan, and 


(11) where the plan was deemed by paragraph 
147.1(3)(a) of the Act to be a régistered pension 
plan at the time the direction was given, on or 
before the day that is 90 days after the later of 
(A) the day on which the certification is re- 
ceived by the administrator of the plan, and 
(B) the day on which the administrator of the 
plan receives written notice from the Minister 
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of the registration of the plan for the purposes 
of the Act, 


the amount or property, as the case may be, is deemed, for 
the purpose of subsection (6), to have been paid or made 
available, as the case may be, at the time the direction 
was given. 


History: Subsec. 8303(7) amended by P.C. 1998-2256, subsec. 6(4), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable 


(a) to the determination of an individual’s qualifying transfers that oc- 
cur after June 25, 1998, and 


(b) where approved by the Minister of National Revenue, to the deter- 
mination of an individual’s qualifying transfers that occurred before 
June 26, 1998. 


(7.1) Excess money purchase transfer — Where 
lifetime retirement benefits have, as a consequence of a 
past service event, become provided to an individual 
under a defined benefit provision of a registered pension 
plan (other than a specified multi-employer plan) in re- 
spect of a period (in this subsection referred to as the 
“past service period”) that 


(a) was previously pensionable service of the indivi- 
dual under a particular defined benefit provision of a 
registered pension plan (other than a specified multi- 
employer plan), 


(b) ceased to be pensionable service of the individual 
under the particular provision as a result of the pay- 
ment of a single amount, all or part. of which was 
transferred on behalf of the individual from the partic- 
ular provision to a registered retirement savings plan, 
a registered retirement income fund, a money purchase 
provision of a registered pension plan or a defined 
benefit provision of a registered pension plan that was, 
at the time of the transfer, a specified multi-employer 
plan, 


(c) has not, at any time after the payment of the single 
amount and before the past service event, been pen- 
sionable service of the individual under any defined 
benefit provision of a registered pension plan (other 
than a specified multi-employer plan), and 


(d) is not, for the purpose of subsection 8304(5), a 
qualifying past service period in relation to the indivi- 
dual and the past service event, 


the amount determined by the formula 


A-B 
is, for the purpose of the description of D in subsection 


(3), an excess money purchase transfer in relation to the 
individual and the past service event, where 


A is the portion of the amount transferred, as described 
in paragraph (b), that can reasonably be considered to 
be attributable to benefits in respect of the portion of 
the past service period that is after 1989, and 


B’ is the total of all amounts each of which is the portion 
of a pension credit, or the grossed-up amount of a pro- 
visional PSPA, of the individual that can reasonably 
be considered to be attributable to benefits previously 
provided under the particular provision in respect of 
the past service period. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8304.1(7) — Meaning of grossed-up amount of provisional PSPA. 


History: Subsec. 8303(7.1) added by P.C. 1998-2256, subsec. 6(4), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable 
with respect to past service events that occur after 1997. 


(8) Specified multi-employer plan — Where, in a 
calendar year, an individual makes a contribution (other 
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than an excluded contribution) in respect of a defined 
benefit provision of a registered pension plan that is, in 
the year, a specified multi-employer plan, and the 
contribution 


(a) is made in respect of a period after 1989 and before 
the year, and 


(b) is not included in determining the individual’s pen- 
sion credit for the year with respect to any employer 
under the provision, 


the individual’s provisional PSPA with respect to an em- 
ployer who participates in the plan, associated with the 
payment of the contribution, is the portion of the contri- 
bution that is not included in the individual’s provisional 
PSPA with respect to any other employer who partici- 
pates in the plan, and, for the purpose of this subsection, 
the plan administrator shall determine the portion of the 
contribution to be included in the provisional PSPA of the 
individual with respect to each employer. 


Related Provisions: Reg. 8303(9) — Contributions include conditional 
contributions. 


(9) Conditional contributions — For the purpose of 
subsection (8), a contribution includes an amount paid to 
a registered pension plan where the right of any person to 
retain the amount on behalf of the plan is conditional on 
the Minister issuing a certification for the purposes of 
subsection 147.1(10) of the Act as it applies with respect 
to the, individual and to benefits provided as a conse- 
quence of the payment. 


(10) Benefits in respect of foreign service — 
Where as a consequence of a past service event, benefits 
become provided to an individual under a defined benefit 
provision of a registered pension plan in respect of a pe- 
riod throughout which the individual was employed 
outside Canada, and the Minister has consented in writing 
to the application of this subsection, each provisional 
PSPA of the individual associated with the past service 
event shall be determined on the assumption that no bene- 
fits were provided in respect of the period. 


Related Provisions: Reg. 8503(3)(a)(vii) — Eligible service outside 
Canada. 


Registered Plans Directorate Newsletters: 93-2 (foreign service 
newsletter); 2000-1 (foreign service newsletter update). 


Definitions [Reg. 8303]: “accumulated PSPA” — Reg. 8303(1)(a), 
8303(2); “amount” —ITA 248(1); “associated” —ITA 256; “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation 
Act 35(1); “certifiable past service event” — Reg. 8300(1); “certifica- 
tion” — Reg. 8303(2.1)(b); “commencement” — Interpretation Act 35(1); 
“contribution” — Reg. 8303(9); “deferral period” — Reg. 8303(5)qj)(ii): 
“employed”, “employer”, “employment” — ITA 248(1); “excluded contri- 
bution”, “flat benefit provision” — Reg. 8300(1); “grossed-up amount” — 
Reg. 8304(7); “individual” —ITA 248(1); “lifetime retirement bene- 
fits” — Reg. 8304(5)(c); “Minister”? —ITA 248(1); “normalized pen- 
sion” — Reg. 8303(5); “past service event” — Reg. 8300(1), 8303(2.1)(a); 
‘past service pension adjustment” — ITA 248(1), Reg. 8303(1); “past ser- 
vice period” — Reg. 8303(7.1); “pension. credit’ — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “pension credit year” — Reg. 8303(5); 
“person”, “property” — ITA 248(1); “provisional PSPA” — Reg. 8303(2), 
(3), 8308(4)(e); “qualifying transfers” — Reg. 8303(6); “redetermined 
benefit entitlement’ — Reg. 8303(4); “registered pension plan” — ITA 
248(1); “registered retirement income fund” —ITA 146,.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), 248(1); “specified 
multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “time of in- 
crease’ — Reg. 8303(5)(g), (h); “written” — Interpretation — Act 
35(1)‘writing”; “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [Reg. 8303]: IT-124R6: Contributions to reg- 
istered retirement savings plans. 
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8304. Past service benefits — Additional rules — 
(1) Replacement of defined benefits — Where 


(a) an individual ceased, at any time in a calendar 
year, to have any rights to benefits under a defined 
benefit provision of a registered pension plan (in this 
subsection referred to as the “former provision’), 


(b) benefits became provided at that time to the indivi- 
dual under another defined benefit provision of a reg- 
istered pension plan (in this subsection referred to as 
the “current provision’’) in lieu of the benefits under 
the former provision, 


(c) the benefits that became provided at that time to 
the individual under the current provision in respect of 
the period in the year before that time are attributable 
to employment with the same employers as were the 
individual’s benefits in respect of that period under the 
former provision, 


(d) no amount was transferred in the year on behalf of 
the individual from the former provision to a regis- 
tered retirement savings plan, a registered retirement 
income fund or a money purchase provision of a regis- 
tered pension plan, and 


(e) no benefits became provided under the former pro- 
vision to the individual in the year and after that time, 


each pension credit of the individual under the former 
provision for the year is nil. 
History: Para. 8304(1)(d) amended by P.C. 1995-17, subsec. 5(1), Janu- 


ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable with 
respect to the determination of pension credits for 1990 et seq. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


Forms: T4104: Past service pension adjustment guide. 


(2) Replacement of money purchase benefits — 
Where 


(a) an individual ceased, at any time in a calendar 
year, to have any rights to benefits under a money 
purchase provision of a registered pension plan or 
under a deferred profit sharing plan (in this subsection 
referred to as the “former provision’), 


(b) benefits became provided at that time to the indivi- 
dual under a defined benefit provision of a registered 
pension plan (in this subsection referred to as the “cur- 
rent provision’) in lieu of benefits under the former 
provision, 


(c) the benefits that became provided at that time to 
the individual under the current provision in respect of 
the period in the year before that time are attributable 
to employment with the same employers who made 
contributions under the former provision in respect of 
that period on behalf of the individual, 


(d) no amount was transferred in the year on behalf of 
the individual from the former provision to a regis- 
tered retirement savings plan, a registered retirement 
income fund, a money purchase provision of a regis- 
tered pension plan or a deferred profit sharing plan, 


(e) no contributions were made under the former pro- 
vision by or on behalf of the individual, and no other 
amounts were allocated under the former provision to 
the individual, in the year and after that time, and 


(f) it is reasonable to consider that no excess would, if 
this subsection did not apply and if the year ended at 
that time, be determined under any of paragraphs 
147(5.1)(a) to (c), 147.1(8)(a) and (b) and (9)(a) and 
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(b) of the Act with respect to the individual for the 
year, 


the following rules apply: 


(g) each pension credit of the individual under the for- 
mer provision for the year is nil, and 


(h) the amount, if any, of the individual’s qualifying 
transfers made in connection with the replacement of 
the individual’s benefits shall be determined under 
subsection 8303(6) without regard to the portion, if 
any, of amounts transferred from the former provision 
to the current provision that can reasonably be consid- 
ered to relate to an amount that, but for paragraph (g), 
would have been included in determining the indivi- 
dual’s pension credit under the former provision for 
the year. 


Related Provisions: Reg. 8301(2) — Pension credit DPSP; Reg. 
8301(4) — Pension credit — money purchase RPP. 


History: Paras. (f) to (h) substituted for the closing words of subsec. 
8304(2) by P.C. 2001-153, subsec. 3(3), January 30, 2001, Canada Ga- 
zette, Part II, February 14, 2001, applicable to the determination of pen- 
sion credits for 2000 et seg. and to the determination of an individual’s 
qualifying transfers that occur after April 18, 2000. The closing words for- 
merly read: 


each pension credit of the individual under the former provision for 
the year is nil. 


Paras. 8304(2)(d) and (e) amended by P.C. 1995-17, subsec. 5(2), January 
11, 1995, Canada Gazette, Part Il, January 25, 1995. Para. 8304(2)(d) is 
applicable with respect to the determination of pension credits for 1990 et 
seq. Para. 8304(2)(e) is applicable with respect to the determination of 
pension credits for 1993 et seq., except that amended para. (e) does not 
apply with respect to the determination of an individual’s pension credits 
for 1993 under a money purchase provision of a registered pension plan, 
or under a deferred profit sharing plan, where the individual ceased, on or 
before April 5, 1994, to have any rights to benefits under the provision or 
the plan, as the case may be, and no amounts were allocated to the indivi- 
dual under the provision or the plan, as the case may be, after April 5, 
1994. 


(3) Past service benefits in year of past service 
event — Subject to subsection (4), where, as a conse- 
quence of a past service event that occurs at a particular 
time in a calendar year, benefits (in this subsection and 
subsection (4) referred to as “past service benefits”) be- 
come provided to an individual under a defined benefit 
provision of a registered pension plan in respect of a pe- 
riod in the year and before the particular time that, imme- 
diately before the past service event, was not pensionable 
service of the individual under the provision, the follow- 
ing rules apply, except to the extent that the Minister has 
waived in writing their application in respect of the plan: 


(a) each pension credit of the individual under the pro- 
vision for the year shall be determined as if the past 
service. benefits had not become provided to. the 
individual; 

(b) where the year is 1990, the past service event shall 
be deemed, for the purposes of this Part, to have oc- 
curred immediately after the end of the year; 


(c) where the year is after 1990, each provisional 
PSPA of the individual associated with the past ser- 
vice event as a consequence of which the past service 
benefits became provided shall be determined as if the 
past service event had occurred immediately after the 
end of the year; 


(d) where information that is required for the computa- 
tion of a provisional PSPA referred to in paragraph (c) 
is not determinable until after the time at which the 
provisional PSPA is computed, reasonable assump- 
tions shall be made in respect of such information; and 
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(e) subsection 147.1(10) of the Act shall apply in re- 
spect of the past service benefits to the extent that that 
subsection would apply if the past service event had 
occurred immediately after the end of the year. 


(4) Exceptions — Subsection (3) does not apply where 


(a) the past service benefits become provided in cir- 
cumstances where subsection (1) or (2) is applicable; 
or 


(b) the period in respect of which the past service be- 
nefits are provided was not, at any time before the past 
service event, 


(i) pensionable service of the individual under a de- 
fined benefit provision of a registered pension plan, 
or 


(11) a period in respect of which a contribution was 
made on behalf of, or an amount (other than an 
amount in respect of earnings of a plan) was allo- 
cated to, the individual under a money purchase 
provision of a registered pension plan or under a 
deferred profit sharing plan. 


(c) [Repealed] 


History: Para. 8304(4)(c) repealed, and para. 8304(4)(b) amended by 
striking out the reference to “(in this subsection referred to as the “past 
service period”)”, by P.C. 1998-2256, subsec. 7(1), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable with respect to past 
service events that occur after 1996. 


Subpara. 8304(4)(b)Gi) and para. 8304(4)(c) amended by P.C. 1995-17, 
subsecs. 5(3) and (4), January 11, 1995, Canada Gazette, Part I, January 
25, 1995. Subpara. 8304(4)(b)(ii) is applicable with respect to past service 
benefits that become provided after April 5, 1994 and para. 8304(4)(c) is 
applicable with respect to past service benefits that become provided after 
August 29, 1990. 


(5) Modified PSPA calculation — Where 


(a) lifetime retirement benefits have, as a consequence 
of a past service event, become provided to an indivi- 
dual under a defined benefit provision of a registered 
pension plan in respect of one or more qualifying past 
service periods in relation to the individual and the 
past service event, and 


(b) the benefits are considered to be attributable to em- 
ployment of the individual with a single employer, 


the provisional PSPA of the individual with respect to the 
employer that is associated with the past service event is 
the amount determined by the formula 


A+B+C-D 
where 
A is the provisional PSPA that would be determined if 
(a) this subsection did not apply, 


(b) all former benefits in relation to the individual 
and the past service event had ceased to be pro- 
vided at the time the past service event occurred, 


(c) all former benefits in relation to the individual 
and the past service event were considered to be 
attributable to employment of the individual with 
the employer, and 


(d) the value of C in subsection 8303(3) were nil; 

B. is the total of all amounts each of which is a non- 

vested PA amount in respect of the individual and the 
past service event; 

C is the total of all amounts each of which is a money 


purchase transfer in relation to the individual and the 
past service event; and 
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D is the amount of the individual’s qualifying transfers 
made in connection with the past service event. 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 


8300(7) — Benefits include contingent benefits; Reg. 8303(6) — Meaning 
of qualifying transfers. 


History: Subsec. 8304(5) amended by P.C. 1998-2256, subsec. 7(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 
the determination of provisional PSPAs that are associated with past ser- 
vice events that occur after 1997. 


The description of C in subsec. 8304(5) is amended by P.C. 1995-17, sub- 
sec. 5(5), January 11, 1995, Canada Gazette, Part II, January 25, 1995, 
applicable with respect to past service events occurring after August 29, 
1990. 


(5.1) Definitions for subsection (5) — For the pur- 
pose of subsection (5), where 


(a) lifetime retirement benefits (in this subsection re- 
ferred to as “past service benefits”) have, as a conse- 
quence of a past service event occurring at a particular 
time, become provided to an individual under a de- 
fined benefit provision of a registered pension plan in 
respect of a period that 


(i) immediately before the particular time, was not 
pensionable service of the individual under the pro- 
vision, and 


(11) 1s, or was, pensionable service of the individual 
under another defined benefit provision (in this 
subsection referred to as the “former provision’’) of 
a registered pension plan, 


(b) either 
(i) the individual has not, at any time after 1996 


and before. the particular time, been a member in 
relation to the former provision, 


(11) the individual ceased, at the particular time, to 
be a member in relation to the former provision, or 


(111) the past service event is a certifiable past ser- 
vice event and the individual is to cease being a 
member in relation to the former provision no later 
than 90 days after the day on which a certification 
of the Minister is issued for the purposes of subsec- 
tion 147.1(10) of the Act in respect of the past ser- 
vice benefits, and 


(c) lifetime retirement benefits to which the individual 
is or was entitled under the former provision in respect 
of the period have not been taken into account under 
subsection (5) as former benefits in determining a pro- 
visional PSPA of the individual that is associated with 
any other past service event, 


the following rules apply: 
(d) the period is a qualifying past service period in re- 
lation to the individual and the past service event, 
(e) lifetime retirement benefits to which the individual 
is or was entitled under the former provision in respect 
of the period are former benefits in relation to the indi- 
vidual and the past service event, 


(f) where subsection 8301(8) has applied in respect of 
the determination of a pension credit of the individual 
under the former provision with respect to an em- 
ployer for a year that includes any part of the period, 
the amount determined by the formula 


A-B 
is anon-vested PA amount in respect of the individual 
and the past service event, where 


A is the amount that would have been the individual’s 
pension credit under the former provision for the 


BITS 
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year with respect to the employer if subsection 


8301(8) had not applied, and 


Bis the individual’s pension credit under the former 
provision for the year with respect to the employer, 
and 


(g) the amount determined by the formula 


A-B 


is a money purchase transfer in relation to the indivi- 
dual and the past service event, where 


A is the total of all amounts each of which is 


(1) an amount that was transferred, at or before 
the particular time, on behalf of the individual 
from the former provision to a registered retire- 
ment savings plan, a registered retirement in- 
come fund, a money purchase provision of a 
registered pension plan or a defined benefit pro- 
vision of a registered pension plan that was, at 
the time of the transfer, a specified multi-em- 
ployer plan, or 


(ii) an amount that is to be paid or otherwise 
made available under the former provision with 
respect to the individual after the particular 
time, other than an amount that is to be trans- 
ferred to fund the past service benefits or paid 
directly to the individual, 


to the extent that the amount can reasonably be 
considered to be attributable to benefits in respect 
of the portion of the period that is after 1989, and 


Bis the total of all amounts each of which is, in re- 
spect of an employer with respect to which a provi- 
sional. PSPA of the individual that is associated 
with the past service event is determined under 
subsection (5), the amount, if any, by which 


(i) the portion of the value determined for B in 
subsection 8303(3), for the purpose of deter- 
mining the individual’s provisional PSPA with 
respect to the employer, that can reasonably be 
considered to be attributable to benefits pro- 
vided in respect of the period 


exceeds 


(11) the portion of the value determined for A in 
subsection 8303(3), for the purpose of deter- 
mining the individual’s provisional PSPA with 
respect to the employer, that can reasonably be 
considered to be attributable to benefits pro- 
vided in respect of the period. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8300(7) — Benefits include contingent benefits. 


History: Subsec. 8304(5.1) added by P.C. 1998-2256, subsec. 7(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 
the determination of provisional PSPAs that are associated with past ser- 
vice events that occur after 1997. 


(6) Reinstatement of pre-1997 benefits — Where 
lifetime retirement benefits have, as a consequence of a 
past service event, become provided to an individual 
under a defined benefit provision of a registered pension 
plan in respect of a period that 


(a) was previously pensionable service of the indivi- 
dual under the provision, 


(b) ceased to be pensionable service of the individual 
under the provision as a consequence of the individual 
ceasing before 1997 to be a member in relation to the 
provision, and 
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'(c) has not, at any time after 1996 and before the past 
service event, been pensionable service of the indivi- 
dual under a defined benefit provision of a registered 
pension plan, 


each provisional PSPA of the individual that is associated 
with the past service event shall be determined as if all 
benefits provided to the individual under the provision 
before 1997 in respect of the period had been provided to 
the individual under another defined benefit provision of 
a registered pension plan in relation to which the indivi- 
dual has not, at any time after 1996, been a member. 

History: Subsec. 8304(6) amended by P.C. 1998-2256, subsec. 7(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 


the determination of provisional PSPAs that are associated with past ser- 
vice events that occur after 1997. 


(7) Two or more employers — Where 


(a) lifetime retirement benefits (in this subsection re- 
ferred to as “past service benefits”) provided to an in- 
dividual under a defined benefit provision of a regis- 
tered pension plan as a consequence of a past service 
event are attributable to employment of the individual 
with two or more employers (each of which is, in this 
subsection, referred to as a “current employer’), and 


(b) subsection (5) would, but for paragraph (5)(b), ap- 
ply in respect of the determination of each provisional 
PSPA of the individual that.is associated with the past 
service event, 


each such provisional PSPA shall be determined in accor- 
dance with the formula set out in subsection (5), except 
that ; 


(c) in determining the amount A, 


(i) the former benefits of the individual shall be 
considered to be attributable to employment of the 
individual with the individual’s current employers, 
and 


(it) the portion of the former benefits attributable to 
employment with each current employer shall be 
determined by the administrator of the pension 
plan under which the past service benefits are pro- 
vided in a manner that 1s consistent with the associ- 
ation of the past service benefits with each current 
employer, 


(d) the amounts B and C shall be included in comput- 
ing only one provisional PSPA of the individual, as 
determined by the administrator of the pension plan 
under which the past service benefits are provided, 
and | 


(e) the amount D that is deducted in computing the in- 
dividual’s provisional PSPA with respect to a particu- 
lar employer shall equal such portion of the indivi- 
dual’s qualifying transfers made in connection with 
the past service event as is not deducted in computing 
the provisional PSPA of the individual with respect to 
any other employer. 


Related Provisions: Reg. 8303(6) — Meaning of qualifying transfers. 


History: Para. 8304(7)(b) amended by P.C. 1998-2256, subsec. 7(3), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 
the determination of provisional PSPAs that are associated with past ser- 
vice events that occur after 1997. 


(8) [Repealed] 


History: Subsec. 8304(8) repealed by P.C. 1998-2256, subsec. 7(4), De- 
cember 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable to 
the determination of provisional PSPAs that are associated with past ser- 
vice events that occur after 1997. 
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(9) Specified multi-employer plans —Except in 
subparagraph (4)(b)(i), a reference in this section to a de- 
fined benefit provision of a registered pension plan at any 
time does not, unless expressly provided, include.a de- 
fined benefit provision of a plan that is, at that time, a 
specified multi-employer plan. 

Definitions [Reg. 8304]: ‘amount’ — ITA 248(1); “associated” — ITA 
256; “benefits” — Reg. 8300(7); “certifiable past service event” — Reg. 
8300(1); “contribution” — Reg. 8300(8), 8302(11),.(12); “current em- 
ployer” —Reg. 8304(5)(c),__ (7)(a);.—s “current _ provision” — Reg. 
8304(1)(b), (2)(b), (5)(a); “deferred profit sharing plan” —ITA 147(1), 
248(1); “defined benefit provision” — Reg. 8304(9); “employer”, “em- 
ployment” — ITA 248(1); “former benefits” — Reg. 8304(5)(d), (5.1)(e); 
“former provision” — Reg. 8304(1)(a), (2)(a), (5)(a)(ii), (5.1)(a)(ii); “‘indi- 
vidual” — ITA 248(1); “lifetime retirement benefits” — Reg. 8304(5)(c), 
(5.1)(a); “Minister” —ITA 248(1); “past service benefits” — Reg. 
$304(3), (S.1)(a), (7)(a); “past service event” — Reg. 8300(1); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “provision” — Reg. 
8300(12)(c); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “quali- 
fying transfers’ — Reg. 8303(6); “registered pension plan’ —ITA 
248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), 248(1); “specified 
multi-employer plan” — ITA 147.1(1), Reg. 8510(2), (3); “writing”? — In- 
terpretation Act 35(1). 

Interpretation Bulletins [Reg. 8304]: IT-124R6: Contributions to reg- 
istered retirement savings plans. 


8304.1 Pension adjustment reversal — (1) Total 
pension adjustment reversal — For the purpose of 
subsection 248(1) of the Act, an individual’s “total. pen- 
sion adjustment reversal” for a calendar year means the 
total of all amounts each of which is the pension adjust- 
ment reversal (in this Part and Part LXXXIV referred to 
as “PAR’’) determined in connection with the individual’s 
termination in the year from a deferred profit sharing plan 
or from a benefit provision of a registered pension plan. 


Related Provisions: Reg. 8304.1(2)— Termination during 1997 
deemed to be in 1998. 


Forms: RC4137: Pension adjustment reversal guide; T4104: Past service 
pension adjustment guide. 


(2) Termination in. 1997 — For the purpose of subsec- 
tion (1) and the description of R in paragraph 8307(2)(b), 
where an individual terminates in 1997 from a deferred 
profit sharing plan or from a benefit provision of a regis- 
tered pension plan, the termination is deemed to have oc- 
curred in 1998. 


(3) PAR — deferred profit sharing plan — For the 
purposes of this Part and Part LXXXIV and subject to 
subsection (12), an individual’s PAR determined in con- 
nection with the individual’s termination from a deferred 
profit sharing plan is 


(a) if the conditions in subsection (13) are satisfied 
with respect to the termination, the total of all amounts 
each of which is an amount 


(i) included in determining a pension credit of the 
individual under the plan, and 


(ii) to which the individual has ceased, at or before 
the time of the termination, to have any rights, 


but does not include any amount to which a spouse or 
common-law partner or former spouse or common-law 
partner of the individual has acquired rights as a con- 
sequence of a breakdown of their marriage or com- 
mon-law partnership; and 


(b) in any other case, nil. 
(4) PAR — money purchase provision — For the 


purposes of this Part and Part LXXXIV and subject to 
subsection (12), an individual’s PAR determined in con- 
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nection with the individual’s termination from a money 
purchase provision of a registered pension plan is 


(a) if the conditions in subsection (14) are satisfied 
with respect to the termination, the total of all amounts 
each of which is an amount 


(i) included in determining a pension credit of the 
individual under the provision, and 


(11) to which the individual has ceased, at or before 
the time of the termination, to have any rights, 


but does not include any amount to which a spouse or 
common-law partner or former spouse or common-law 
partner of the individual has acquired rights as a con- 
sequence of a breakdown of their marriage or com- 
mon-law partnership; and 


(b) in any other case, nil. 


Related Provisions: Reg. 8500(8)(c) — Non-member benefits ignored 
in determining pension adjustment. 


(5) PAR — defined benefit provision — For the pur- 
poses of this Part and Part LXXXIV and subject to sub- 
sections (6) and (12), an-individual’s PAR determined in 
connection with the individual’s termination from a de- 
fined benefit provision of a registered pension plan is 


(a) where the conditions in subsection (14) are satis- 
fied with respect to the termination, the amount deter- 
mined by the formula 


A’* BC =D 
where 


A is the total of all amounts each of which is, in re- 
spect of a particular year that is the year in which 
the termination occurs or that is a preceding year, 
the lesser of 


(1) the total of all amounts each of which is the 
pension credit of the individual under the provi- 
sion for the particular year with respect to an 
employer, and 


(i1) the RRSP dollar limit for the year following 
the particular year, 


Bis the total of all amounts each of which is the por- 
tion of the grossed-up amount of a provisional 
PSPA (other than a provisional PSPA determined 
in accordance with subsection 8303(8)) of the indi- 
vidual that is associated with a past service event 
occurring before the time of the termination that 
can reasonably be considered to be attributable to 
benefits provided under the provision, 


C is the total of all amounts each of which is a speci- 
fied distribution made in respect of the individual 
and the provision at or before the time of the termi- 
nation, and 


D. is the total of all amounts each of which is a PA 
transfer amount in relation to the individual’s ter- 
mination from the provision; and 


(b) in any other case, nil. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8300(11)(c) — Deemed specified distribution; Reg. 8304.1(6) — Defined 
benefit pension credits; Reg. 8304.1(7) — Meaning of grossed-up amount 
of provisional PSPA; Reg. 8304.1(8) — Meaning of specified distribution; 
Reg. 8304.1(10) — PA transfer amount; Reg. 8304.1(11) — Special 1997 
PA transfer amount; Reg. 8304.1(14) — Terminations conditions; Reg. 
8500(8)(c) —Non-member benefits ignored in determining pension 
adjustment. 


(6) Defined benefit pension credits — For the pur- 
pose of subparagraph (i) of the description of A in para- 
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graph (5)(a), in determining an individual’s PAR in con- 
nection with the individual’s termination from a defined 
benefit provision of a registered pension plan, 


(a) the individual’s pension credits under the provision 
for the year in which the termination occurs shall be 
determined without regard to benefits provided after 
the time of the termination; and 


(b) the individual’s pension credits under the provision 
for each year in which the plan was a specified multi- 
employer plan are deemed to be nil. 


(7) Grossed-up PSPA amount — For the purposes of 
the descriptions of B in subsection 8303(7.1) and para- 
graph (5)(a), the grossed-up amount of an individual’s 
provisional PSPA with respect to an employer that is as- 
sociated with a past service event is the amount that 
would be the provisional PSPA if 


(a) the values of C and D in subsections 8303(3) and 
8304(5) were nil; and 


(b) the words “at the time the past service event oc- 
curred” in paragraph (b) of the description of A in sub- 
section 8304(5) were read as “immediately before the 
time the past service event occurred”. 


(8) Specified distribution — For the purpose of the 
description of C in paragraph (5)(a), an amount paid 
under a defined benefit provision of a registered pension 
plan with respect to an individual is a specified distribu- 
tion made in respect of the individual and the provision at 
the time it is paid, except to the extent that 


(a) it can reasonably be considered to be a payment of 
benefits in respect of any period before 1990; 


(b) it is transferred to another registered pension plan 
(other than a plan that is, at the time of the transfer, a 
specified multi-employer plan) in accordance with 
subsection 147.3(3) of the Act; | 


(c) it is transferred to another defined benefit provision 
of the plan where the transfer would, if the provision 
and the other provision were in separate registered 
pension plans, constitute a transfer in accordance with 
subsection 147.3(3) of the Act; 


(d) it is a payment in respect of an actuarial surplus; 
(e) it is 
(i) a return of contributions made by the individual 
under the provision, where the contributions are re- 
turned pursuant to an amendment to the plan that 
also reduces the future contributions that would 
otherwise be required to be made under the provi- 


sion by members of the plan and that does not re- 
duce benefits provided under the provision, or 


(11) a payment of interest in respect of contributions 
that are returned as described in subparagraph (i); 


(f) it can reasonably be considered to be a payment of 
benefits provided in respect of a period throughout 
which the plan was a specified multi-employer plan; 
or 


(g) it can reasonably be considered to be a payment of 
benefits provided in respect of a period throughout 
which the individual was employed outside Canada, 
where the benefits became provided as a consequence 
of a past service event in respect of which the Minister 
had consented to the application of subsection 
8303(10) for the purpose of determining the indivi- 
dual’s provisional PSPAs. 
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Related Provisions: Reg. 8304.1(9)— Property made available 
deemed to be paid; Reg. 8304.1(15) — Marriage breakdown — benefits 
acquired by spouse. 


(9) Property made available — Where property held 
in connection with a particular defined benefit provision 
of a pension plan is made available at any time to provide 
benefits with respect to an individual under another bene- 
fit provision of a pension plan, subsection (8) applies as if 
the amount of the property had been paid under the partic- 
ular provision at that time with respect to the individual. 


(10) PA transfer amount — Where 


(a) an individual has terminated, at a particular time 

after 1996, from a defined benefit provision (in this 
subsection referred to as the “former provision”) of a 
registered pension plan, 


(b) lifetime retirement benefits (in this subsection re- 
ferred to as the “past service benefits”) have, as a con- 
sequence of a past service event occurring at or before 
the particular time, become provided to the individual 
under another defined benefit provision of a registered 
pension plan in respect of a period that is or was pen- 
sionable service of the individual under the former 
provision, and 


(c) lifetime retirement benefits to which the individual 
is or was entitled under the former provision in respect 
of the period have, under subsection 8304(5), been 
taken into account as former benefits in determining a 
provisional PSPA of the individual that is associated 
with the past service event, 


for the purposes of subsection 8406(5) and the description 
of D in paragraph (5)(a), the lesser of 


(d) the portion of the value determined for A in sub- 
section 8303(3), for the purpose of determining the 
provisional PSPA, that can reasonably be considered 
to be attributable to the past service benefits, and 


(e) the portion of the value determined for B in sub- 
section 8303(3), for the purpose of determining the 
provisional PSPA, that can reasonably be considered 
to be attributable to the former benefits 


is a PA transfer amount in relation to the individual’s ter- 
mination from the former provision. 


Related Provisions: Reg. 8300(7) — Benefits include contingent bene- 
fits; Reg. 8304.1(11) — Special 1997 PA transfer amount. 


(11) Special 1997 PA transfer amount — Where 


(a) an individual has terminated, at a particular time in 
1997, from a particular defined benefit provision of a 
registered pension plan, 


(b) lifetime retirement benefits (in this subsection re- 
ferred to as the “past service benefits”) have, as a con- 
sequence of a past service event that occurred after the 
particular time and before 1998, become provided to 
the individual under the particular provision, or under 
another defined benefit provision of a registered pen- 
sion plan, in respect of a period that was previously 
pensionable service of the individual under the partic- 
ular provision, and 


(c) lifetime retirement benefits to which the individual 
was previously entitled under the particular provision 
in respect of the period have, under subsection 
8304(5), been taken into account as former benefits in 
determining a provisional PSPA of the individual that 
is associated with the past service event, 
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for the purposes of subsection 8406(5) and the description 
of D in paragraph (5)(a), the lesser of 


(d) the portion of the value determined for A in sub- 
section 8303(3), for the purpose of determining the 
provisional PSPA, that can reasonably be considered 
to be attributable to the past service benefits, and 


(e) the portion of the value determined for B in sub- 
section 8303(3), for the purpose of determining the 
provisional PSPA, that can reasonably be considered 
to be attributable to the former benefits 


is a PA transfer amount in relation to the individual’s ter- 
mination from the particular provision at the particular 
time. 


Related Provisions: Reg. 8300(7)— Benefits include contingent 
benefits. 


(12) Subsequent membership — Where an indivi- 
dual has ceased at a particular time to be a member in 
relation to a deferred profit sharing plan or a benefit pro- 
vision of a registered pension plan and subsequently be- 
comes a member in relation to the plan or the provision, 
as the case may be, the following rules apply in determin- 
ing the individual’s PAR in connection with any subse- 
quent termination from the plan or the provision, as the 
case may be: 


(a) in the case of a deferred profit sharing plan or 
money purchase provision, any amounts included in a 
pension credit of the individual under the plan or pro- 
vision because of an allocation to the individual before 
the particular time shall be disregarded; and 


(b) in the case of a defined benefit provision, 


(1) the value of A in paragraph (5)(a) shall be deter- 
mined without regard to any pension credit, or por- 
tion of a pension credit, that is attributable to bene- 
fits provided under the provision before the 
particular time, 


(11) the value of B in paragraph (5)(a) shall be de- 
termined without regard to any provisional PSPA 
that is associated with a past service event that oc- 
curred before the particular time, and 


(iii) the value of C in paragraph (5)(a) shall be de- 
termined without regard to any specified distribu- 
tion (as defined in subsection (8)) made at or 
before the particular time. 


(13) Termination conditions — deferred profit 
sharing plan — For the purpose of paragraph (3)(a), the 
conditions with respect to an individual’s termination 
from a deferred profit sharing plan are the following 


(a) the termination occurs after 1996 and otherwise 
than because of death; and 


(b) no payments described in subparagraph 
147(2)(k)(v) of the Act have been made out of or 
under the plan with respect to the individual. 


(14) Termination conditions — registered 
pension plan — For the purposes of paragraphs (4)(a) 
and (5)(a), the conditions with respect to an individual’s 
termination from a benefit provision of a registered pen- 
sion plan are the following: 

(a) the termination occurs after 1996 and otherwise 

than because of death; and 

(b) no retirement benefits have been paid under the 


provision with respect to the individual (other than re- 
tirement benefits paid with respect to the individual's 


spouse or common-law partner or former spouse or 
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common-law partner as a consequence of a breakdown 
of their marriage or common-law partnership). 


Related Provisions: Reg. 8300(11)(b) — Termination conditions 
deemed not satisfied. 


(15) Breakdown of marriage or common-law part- 
nership — Where 


(a) before a member terminates from a defined benefit 
provision of a registered pension plan, there has been a 
breakdown of the member’s marriage or common-law 
partnership, and 


(b) as a consequence of the breakdown, 


(i) the member has ceased to have rights to all or a 
portion of the benefits provided under the provi- 
sion with respect to the member, and 


(ii) an individual who is the member’s spouse or 
common-law partner or former spouse or common- 
law partner has acquired rights under the provision 
in respect of those benefits, 


for the purpose of subsection (8), 


(c) any amount paid under the provision with respect 
to the rights acquired by the individual (other than a 
single amount paid under the provision at or before the 
time of the member’s termination in full satisfaction of 
the rights acquired by the individual) is deemed not to 
have been paid with respect to the member, and 


(d) unless a single amount has been paid under the 
provision at or before the time of the member’s termi- 
nation in full satisfaction of the rights acquired by the 
individual, a single amount equal to the present value 
(at the time the member terminates from the provision) 
of the benefits to which the member has ceased to 
have rights as a consequence of the breakdown is 
deemed to have been paid to the member at that time 
under the provision in full satisfaction of those 
benefits. 
History: Paras. 8304.1(3)(a), (4)(a), the heading before subsec. (15), and 
subpara. (15)(b)(i1) amended by P.C. 2001-957, s. 7, May 31, 2001, Can- 
ada Gazette, Part HU, June 20, 2001, applicable to 2001 et seg., except that 
if a taxpayer and a person have jointly elected pursuant to s. 144 of the 
Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in re- 
spect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year ef 
seq. 
The word “marriage” replaced with “marriage or common-law partner- 
ship” in paras. 8304.1(14)(b) and (15)(a), and the words “the spouse” with 
“the individual” in paras. (15)(c) and (d), by the said P.C. 2001-957, s. 13, 
applicable as above. 
The words “spouse or former spouse” replaced with “spouse or common- 
law partner or former spouse or common-law partner” in para. 
8304.1(14)(b), by the said P.C. 2001-957, para. 15(b), applicable as above. 
S. 8304.1 added by P.C. 1998-2256, s. 8, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable after 1996. 
Definitions [Reg. 8304.1]: “amount” — Reg. 8304(16)(c), (d); “annu- 
ity’ —ITA 248(1); “associated” —ITA 256; “Canada” — ITA 255, In- 
terpretation Act 35(1); “common-law partnership” — ITA 248(1); “contri- 
bution” — Reg. 8300(8), 8302(11), (12); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “employed”, “employer? —ITA 248(1); “excess 


money purchase offset” — Reg. 8304.1(12); “former provision” — Reg. 
8304.1(10)(a); “grossed-up amount’ — Reg. 8304.1(7); “individual” — 
ITA 248(1); “lifetime retirement benefits” — Reg. 8304(5)(c); ““Min- 


ister’ — ITA 248(1); “offset provision” — Reg. 8304.1(12)(b); “PA trans- 
fer amount” — Reg. 8304.1(10), (11); “PAR” — Reg. 8304.1(1), (3)-(6); 
“past service benefits” — Reg. 8304.1(10)(b), (11)(b); “past service 
event” — Reg. 8300(1); “pension adjustment” — Reg. 8308(5)(c), 
8308(8); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“property” —ITA 248(1); “provisional PSPA” — Reg. 8303(2), (3), 
8308(4)(e); “registered pension plan” —ITA 248(1); “registered retire- 
ment income fund” — ITA 146.3(1), 248(1); “registered retirement sav- 
ings plan”, “RRSP dollar limit” —ITA 146(1), 248(1); “specified distri- 
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bution” — Reg. 8304.1(8); “specified multi-employer plan’ —ITA 
147.1(1), Reg. 8510(2), (3); “spouse” — Reg. 8304.1(16)(b)(i1); “termina- 
tion” — Reg. 8304.1(2), (15). 


Forms [Reg. 8304.1]: RC4137: Pension adjustment reversal guide. 


8305. Association of benefits with employers — 
(1) Where, for the purposes of this Part, it is necessary to 
determine the portion of an amount of benefits provided 
with respect to a member of a registered pension plan 
under a defined benefit provision of the plan that is attrib- 
utable to the member’s employment with a particular em- 
ployer, the following rules apply, subject to subsection 
8308(7): 


(a) the determination shall be made by the plan 
administrator; 


(b) benefits provided as a consequence of services ren- 
dered by the member to an employer who participates 
in the plan shall be regarded as attributable to employ- 
ment with that employer, whether the benefits become 
provided at the time the services are rendered or ata 
subsequent time; and 


(c) the determination shall be made in a manner that 
(1) is reasonable in the circumstances, 


(ii) is not inconsistent with such determinations 
made previously, and 


(111) results in the full amount of benefits being at- 
tributed to employment with one or more entoye 
ers who participate in the plan. 


(2) Where the administrator of a registered pension plan 
does not comply with the requirements of subsection (1) 
in connection with the determination of an amount under 
this Part at any time, 


(a) the plan becomes, at that time, a revocable plan; 
and 


(b) the Minister shall make any determinations re- 
ferred to in subsection (1) that the administrator fails 
to make, or fails to make in accordance with that 
subsection. 
Definitions [Reg. 8305]: “amount”, “employer”, 
ister’, “registered pension plan” — ITA 248(1). 


“employment”, “Min- 


8306. Exemption from certification — (1) For the 
purposes of subsection 147.1(10) of the Act as it applies 
in respect of a past service event and the benefits pro- 
vided under a defined benefit provision of a registered 
pension plan with respect to a particular member of the 
plan, a certification of the Minister is not required where 


(a) each provisional PSPA of the member that is asso- 
ciated with the past service event is nil; 


(b) the conditions in subsection (2) or (3) are satisfied; 


(c) the conditions in subsection (2) or (3) are substan- 
tially satisfied and the Minister waives in writing the 
requirement for certification; or 


(d) the past service event is deemed by paragraph 
8304(3)(b) to have occurred immediately after the end 
of 1990. 


(2) The following are conditions for the purposes of 
paragraphs (1)(b) and (c) and 8303(5)(g): 
(a) there are more than 9 active members under the 
provision, 
(b) no more than 25 per cent of the active members 


under the provision are specified active members 
under the provision; 
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(c) for all or substantially all of the active members 
under the provision, the amount of lifetime retirement 
benefits, accrued under the provision has increased as a 
consequence of the past service event; 


(d) where there is a specified active member under the 
provision; 


(i) the amounts C and D in subparagraph (ii) are 
greater than nil, and 


(11) the amount determined by the formula A/C 
does not exceed the amount determined by the 
formula B/D 


where 


A is the aggregate of all amounts each of which is 
the amount of lifetime retirement benefits ac- 
crued under the provision, immediately after the 
past service event, to a specified active member 
under the provision, 


Bis the aggregate of all amounts each of which is 
the amount of lifetime retirement benefits ac- 
crued under the provision, immediately after the 
past service event, to an active member (other 
than a specified ‘active member) under the 
provision, 


C is the aggregate of all amounts each of which is 
the amount of lifetime retirement benefits ac- 
crued under the provision, immediately before 
the past service event, to a specified active 
member under the provision, and 


D is the aggregate of all amounts each of which is 
the amount of lifetime retirement benefits ac- 
crued under the provision, immediately before 
the past service event, to an active member 
(other than a specified active member) under 
the provision; and 


(e) the benefits provided under the provision as a con- 
sequence of the past service event to members of the 
plan who are not active members under the provision 
are not more advantageous than such benefits pro- 
vided to active members under the provision. 


Related Provisions: Reg. 8306(4) — Meaning of active member and 
specified active member. 


(3) The following are conditions for the purposes of 
paragraphs (1)(b) and (c): 


(a) the past service event consists of the establishment 
of the provision; 


(b) there are more than 9 active members under the 
provision; 

(c) no more than 25 per cent of the active members 
under the provision are specified active members 
under the provision; 


(d) the member is not a specified active member under 
the provision; 

(e) if the member is not an active member under the 
provision, for each of the 5 years immediately preced- 
ing the calendar year in which the past service event 
occurs, 


(i) the member was not connected at any time in 
the year with an SRO RERREEE who participates in the 
plan, and 


(ii) the aggregate of all amounts each of which is 
the remuneration of the member for the year from 
an employer who participates in the plan did not 
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exceed 2'/2 times the Year’s Maximum Pensionable 
Earnings for the year; and 


(f) the aggregate of all amounts each of which is a pro- 
visional PSPA of the member associated with the past 
service event does not exceed 7/2 of the money 
purchase limit for the year in which the past service 
event occurs. 


Related Provisions: Reg. 8306(4) — Meaning of active member and 
specified active member. 


(4) For the purposes of this section as it applies in respect 
of a past service event, 


(a) a member of a pension plan is an active member 
under a defined benefit provision of the plan if 


(i) lifetime retirement benefits accrue under the 
provision to the member in respect of a period that 
immediately follows the time the past service event 
occurs, or 


(ii) the member is entitled, immediately after the 
time the past service event occurs, to lifetime re- 
tirement benefits under the provision in respect of a 
period before that time and it is reasonable to ex- 
pect, at that time, that lifetime retirement benefits 
will accrue under the provision to the member in 
respect of a period after that time; and 


(b) an active member under a defined benefit provi- 
sion of a pension plan is a specified active member 
under the provision if 


(i) the member is connected, at the time of the past 
service event, with an employer who participates in 
the plan, or 


(11) 1t is reasonable to expect, at the time of the past 
service event, that the aggregate of all amounts 
each of which is the remuneration of the member 
for the calendar year in which the past service 
event occurs from an employer who participates in 
the plan will exceed 2'/ times the Year’s Maxi- 
mum Pensionable Earnings for the year. 
Related Provisions: Reg. 8300(7)— Benefits include contingent 
benefits. 
Definitions [Reg. 8306]: “active member’—Reg. 8306(4)(a); 
“amount” —ITA 248(1); “associated” —ITA 256; “benefits” — Reg. 
8300(7); “employer” —ITA 248(1); “lifetime retirement benefits’ — 
Reg. 8304(5)(c); “Minister” —ITA 248(1); “money purchase limit” — 
ITA 147.1¢1), 248(1); “past service event” — Reg. 8300(1); “provisional 
PSPA” — Reg. 8303(2), (3), 8308(4)(e); “registered pension plan” — ITA 
248(1); “specified active member” — Reg. 8306(4)(b); “writing” — Jnter- 
pretation Act 35(1). 
Forms: T215: Past service pension adjustment exempt from certification; 
T215 Segment; T215 Summ: Summary of past service pension adjust- 
ments exempt from certification. 


8307. Certification in respect of past service 
events — (1) Application for certification — Appli- 
cation for a certification of the Minister for the purposes 
of subsection 147.1(10) of the Act shall be made in pre- 
scribed form by the administrator of the registered pen- 
sion plan to which the certification relates. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(2) Prescribed condition — For the purposes of sub- 
section 147.1(10) of the Act in respect of a past service 
event and benefits with respect to a particular member of 
a registered pension plan, the prescribed condition is that, 
at the particular time the Minister issues the certification, 


(a) the aggregate of all amounts each of which is the 
member’s provisional PSPA with respect to an em- 
ployer associated with the past service event 


Reg. 
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does not exceed 


(b) the amount determined by the formula 


$8,000+A+B+C—D+R 
where 


A is the member’s unused RRSP deduction room at 
the end of the year immediately preceding the cal- 
endar year (in this paragraph referred to as the 
“particular year’’) that includes the particular time, 


B is the amount of the member’s qualifying with- 
drawals made for the purposes of the certification, 
determined as of the particular time, 


C is the amount of the member’s PSPA withdrawals 
for the particular year, determined as of the partic- 
ular time, and 


D is the aggregate of all amounts each of which is the 
accumulated PSPA of the member for the particu- 
lar year with respect to an employer, determined as 
of the particular time. 


Ris the total of all amounts each of which is a PAR 
determined in connection with the individual’s ter- 
mination in the particular year from a deferred 
profit sharing plan, or from a benefit provision of a 
registered pension plan, and in respect of which an 
information return has been filed under section 
8402.01 with the Minister before the particular 
time. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8304.1(2) — Termination during 1997 deemed to be in 1998; Reg. 
8307(3) — Meaning of qualifying withdrawals; Reg. 8307(5) — PSPA 
withdrawals. 

History: The formula amended, and the description of R added, in para. 
8307(2)(b) by P.C. 1998-2256, subsecs. 9(1), (2), December 16, 1998, 


Canada Gazette, Part II, January 6, 1999, applicable to the 1998 and sub- 
sequent calendar years. 


(3) Qualifying withdrawals — For the purposes of 
paragraph (5)(a) and the description of B in paragraph 
(2)(b), the amount of an individual’s qualifying withdraw- 
als made for the purposes of a certification in respect of a 
past service event, determined as of a particular time, is 
the lesser of 


(a), the aggregate of all amounts each of which is such 
portion of an amount withdrawn by. the individual 
from a registered retirement savings plan under which 
the individual was the annuitant (within the meaning 
assigned by subsection 146(1) of the Act) at the time 
of the withdrawal as 


(i) is eligible, pursuant to subsection (4), to be des- 
ignated for the purposes of the certification, and 


(ii) is designated by the individual for the purposes 
of the certification by filing a prescribed form con- 
taining prescribed information with the Minister 
before the particular time, and 


(b) the amount, if any, by which 


(i) the aggregate of all amounts each of which is 
the provisional PSPA of the individual with respect 
to an employer associated with the past service 
event 


exceeds 
(ii) the amount, positive or negative, determined by 
the formula 


A+C-D+R 
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where A, C, D and R have the same values as they 
have at the particular time for the purposes of the 
formula in paragraph (2)(b). 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Subpara. 8307(3)(b)(ii) amended to add formula element R by 


P.C. 1998-2256, subsec. 9(3), December 16, 1998, Canada Gazette, Part 
II, January 6, 1999, applicable to the 1998 and subsequent calendar years. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


Forms: T1006: Designating an RRSP withdrawal as a qualifying 
withdrawal. 


(4) Eligibility of withdrawn amount for designa- 
tion — An amount withdrawn by an individual from a 
registered retirement savings plan is eligible to be desig- 
nated for the purposes of a certification, except to the ex- 
tent that the following rules provide otherwise: 


(a) the amount is not eligible to be designated if the 
amount was 


(1) withdrawn from a registered retirement savings 
plan in a calendar year other than the year in which 
the designation would be filed with the Minister or 
either of the 2 immediately preceding calendar 
years, or 


(ii) withdrawn in circumstances that entitle the in- 
dividual to a deduction under paragraph 60(1) of 
the Act; and 


(b) the amount is not eligible to be designated to the 
extent that the amount was 


(1) designated by the individual for the purposes of 
any other certification, or 


(ii) deducted under section 60.2 or subsection 

146(8.2) or 147.3(13.1) of the Act in computing 

the individual’s income for any taxation year. 
History: Subpara. 8307(4)(b)(ii) amended by P.C. 2001-153, subsec. 


4(1), January 30, 2001, Canada Gazette, Part Il, February 14, 2001, appli- 
cable to 1992 et seq. It formerly read: 


(ii) deducted under section 60.2 or subsection 146(8.2) of the Act in 
computing the individual’s income for any taxation year. 


(5) PSPA withdrawals — For the purposes of the 
description of C in paragraph (2)(b) and the description of 
G in the definition “net past service pension adjustment” 
in subsection 146(1) of the Act, the amount of an indivi- 
dual’s PSPA withdrawals for a calendar year, determined 
as of a particular time, 1s 


(a) if the Minister has issued, in the year and before 
the particular time, a certification for the purposes of 
subsection 147.1(10) of the Act with respect to the in- 
dividual, the aggregate of all amounts each of which is 
the amount of the individual’s qualifying withdrawals 
made for the purposes of a certification that the Min- 
ister has issued in the year and before the particular 
time; and 


(b) in any other case, nil. 


Related Provisions: 8307(3) — Meaning 
withdrawals. 

History: The opening words of subsec. 8307(5) amended by P.C. 1998- 
2256, subsec. 9(4), December 16, 1998, Canada Gazette, Part II, January 
6, 1999, applicable after 1995. 

Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


Reg. of qualifying 


(6) Prescribed withdrawal — For the purposes of sub- 
section (7) and subsections 146(8.2) and 147.3(13.1) of 
the Act, a prescribed withdrawal is the portion of an 
amount withdrawn by an individual from a registered re- 
tirement savings plan under which the individual is the 
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annuitant (within the meaning assigned by subsection 
146(1) of the Act) that is designated in accordance with 
subparagraph (3)(a)(ii) for the purposes of a certification 
in respect of the individual. 
History: Subsec. 8307(6) amended by P.C. 2001-153, subsec. 4(2), Janu- 
ary 30, 2001, Canada Gazette, Part Il, February 14, 2001, applicable to 
1992 et seq. It formerly read: 
(6) Prescribed withdrawal — For the purposes of subsection (7) 
and subsection 146(8.2) of the Act, a prescribed withdrawal is such 
portion of an amount withdrawn by an individual from a registered 
retirement savings plan under which the individual is the annuitant 
(within the meaning assigned by subsection 146(1) of the Act) as is 
designated in accordance with subparagraph (3)(a)(iii) for the pur- 
poses of a certification in respect of the individual. 


Subsec. 8307(6) added by P.C. 1991-2540, s. 7, December 16, 1991, Can- 
ada Gazette, Part Il, January 15, 1992, applicable after 1990. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans; IT-528: Transfers of funds between registered plans. 


(7) Prescribed premium — For the purpose of subsec- 
tion 146(6.1) of the Act, a premium paid by a taxpayer 
under a registered retirement savings plan under which 
the taxpayer is the annuitant (within the meaning assigned 
by subsection 146(1) of the Act) at the time the premium 
is paid is a prescribed premium for a particular taxation 
year of the taxpayer where the following conditions are 
satisfied: 
(a) the taxpayer withdrew an amount (in this subsec- 
tion referred to as the “withdrawn amount”) in the par- 
ticular year from a registered retirement savings plan 
for the purposes of a certification in respect of a past 
service event; 


(b) all or part of the withdrawn amount is a prescribed 
withdrawal pursuant to subsection (6); 


(c) it is subsequently determined that 


(1) as a consequence of reasonable error, the tax- 
payer withdrew a greater amount than necessary 
for the purposes of the certification, or 


(il) as a consequence of the application of para- 
graph 147.1(3)(b) of the Act, it was not necessary 
for the taxpayer to withdraw any amount; 


(d) the premium is paid by the taxpayer in the 12- 
month period immediately following the time at which 
the determination referred to in paragraph (c) is made; 


(e) the amount of the premium does not exceed such 
portion of the withdrawn amount as is a prescribed 
withdrawal pursuant to subsection (6) and is deter- 
mined to have been an unnecessary withdrawal; 


(f) the taxpayer files with the Minister, on or before 
the day on or before which the taxpayer is required (or 
would be required if tax under Part I of the Act were 
payable by the taxpayer for the taxation year in which 
the taxpayer pays the premium) by section 150 of the 
Act to file a return of income for the taxation year in 
which the taxpayer pays the premium, a written notice 
in which the taxpayer designates the premium as a re- 
contribution of all or any portion of the withdrawn 
amount; and 


(g) the taxpayer has not designated, pursuant to para- 
graph (f), any other premium as a recontribution of all 
or any portion of the withdrawn amount. 

History: Subsec. 8307(7) added by P.C. 1991-2540, s. 7, December 16, 


1991, Canada Gazette, Part Il, January 15, 1992, applicable to 1991 et 
seq. 

Definitions [Reg. 8307]: “accumulated PSPA” — Reg. 8303(1)(a), 
8303(2); “amount” — ITA 248(1); “associated” — ITA 256; “employer”, 
“individual”, ‘Minister’ —ITA 248(1); “PAR” — Reg. | 8304.1(1), 
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(3)-(6); “particular year” — Reg. 8307(2)(b)(A); “past service event” — 
Reg. 8300(1); “prescribed” — ITA 248(1); “prescribed withdrawal” — 
Reg. 8307(6), “PSPA withdrawal” —Reg. 8307(5); “provisional 
PSPA” — Reg. 8303(2), (3), 8308(4)(e); “qualifying withdrawal” — Reg. 
8307(3); “registered pension plan” — ITA 248(1); “registered retirement 
savings plan” —ITA 146(1), 248(1); “taxation year’ —ITA 249; “tax- 
payer’ —ITA 248(1); “unused RRSP deduction room” —ITA 146(1), 
248(1); “withdrawn amount” — Reg. 8307(7)(a); “written” — Jnterpreta- 
tion Act 35(1)“writing”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


8308. Special rules — (1) Benefits provided before 
registration — For the purposes of this Part and subsec- 
tion 147.1(10) of the Act, benefits that became provided 
under a defined benefit provision of a pension plan before 
the day as of which the plan becomes a registered pension 
plan shall be deemed to have become provided as a con- 
sequence of an event occurring on that day and not to 
have been provided before that day. 


(2) Prescribed amount for connected persons — 
Where 


(a) at any particular time in a calendar year after 1990, 


(1) an individual becomes a member of a registered 
pension plan, or 


(ii) lifetime retirement benefits commence to ac- 
crue to the individual under a defined benefit pro- 
vision of a registered pension plan following a pe- 
riod in which lifetime retirement benefits did not 
accrue to the individual, 


(b) the individual is connected at the particular time, 
or was connected at any time after 1989, with an em- 
ployer who participates in the plan for the benefit of 
the individual, , 


(c) the individual did not have a. pension. adjustment 
for 1990 that was greater than nil, and 


(d) this subsection did not apply before the particular 
time to prescribe an amount with respect to the 
individual, 


an amount equal to the lesser of $11,500 and 18 per cent 
of the individual’s earned income (within the meaning as- 
signed by paragraph 146(1)(c) [146(1)“earned income’’] 
of the Act) for 1990 is prescribed with respect to the indi- 
vidual for the year for the purpose of the descriptions of B 
in paragraphs 146(1)(g.1) and (1) [146(1)“RRSP. deduc- 
tion limit” and “unused RRSP deduction room’’] and sec- 
tion 204.2(1.1) of the Act. 


Interpretation Bulletins: IT-124R6: Contributions to registered retire- 
ment savings plans. 


(3) Remuneration for prior years — Where an indi- 
vidual who is entitled to benefits under a defined benefit 
provision of a registered pension plan receives remunera- 
tion at a particular time in a particular calendar year no 
part of which is pensionable service of the individual 
under the provision and the remuneration is treated for the 
purpose of determining benefits under the provision as if 
it were remuneration received in one or more calendar 
years preceding the particular calendar year for services 
rendered in those preceding years, the following rules 
apply: 
(a) such portion of the remuneration as is treated under 
the provision as if it were remuneration received in a 
preceding calendar year for services rendered in that 
preceding year shall be deemed, for the purpose of de- 
termining, as of the particular time and any subsequent 
time, a redetermined benefit entitlement of the indivi- 


Reg. 
S. 8308(5)(a) 


dual under the provision, to have been received in that 
preceding year for services rendered in that preceding 
year; and 


(b) the pension credit of the individual for the particu- 
lar year under the provision with respect to an em- 
ployer is the aggregate of 


(1) the amount that would otherwise be the indivi- 
dual’s pension credit for the particular year, and 


(11) the amount that would, if the payment of the 
remuneration were a past service event, be the pro- 
visional PSPA (or a reasonable estimate thereof de- 
termined in. a manner acceptable to the Minister) of 
the individual with respect to the employer that is 
associated with the payment of the remuneration. 


Related Provisions: Reg. 8300(7)) — Benefits include contingent 
benefits. 


(4) Period of reduced services — retroactive be- 
nefits — Where, 


(a) as a Consequence of a past service event, retirement 
benefits (in this subsection referred to as “retroactive 
benefits”) become provided under a defined benefit 
provision of a registered pension plan (other than a 
plan that is a specified multi-employer plan) to an in- 
dividual in respect of a period of reduced services of 
the individual, 


(b) the period of reduced services was not, before the 
past service event, pensionable service of the indivi- 
dual under the provision, and 


(c) the past service event occurs on or before April 30 
of the year immediately following the calendar year in 
which ends the complete period of reduced services of 
the individual that includes the period of reduced 
services, 


the following rules apply: 


(d) each pension adjustment of the individual with re- 
spect to an employer for a year before the calendar 
year in which the past service event occurs shall be 
deemed to be, and to always have been, the aggregate 
of 


(1) the amount that would otherwise be the indivi- 
dual’s pension adjustment with respect to the em- 
ployer for the year, and 


(ii) such portion of the provisional PSPA of the in- 
dividual with respect to the employer that is associ- 
ated with the past service event as may reasonably 
be considered to be attributable to the provision of 
retroactive benefits in respect of the year, and 


(e) each provisional PSPA of the individual with re- 
spect to an employer that is associated with the past 
service event shall be deemed (except for the purposes 
of this subsection) to be such portion of the amount 
that would otherwise be the individual’s provisional 
PSPA as may reasonably be considered not to be at- 
tributable to the provision of retroactive benefits. 
Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 
deductibility of employer contributions and taxation of amounts received 
by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 
23-25. 


(5) Period of reduced services — retroactive con- 
tributions — Where 


(a) a contribution (in this subsection referred to as a 
“retroactive contribution”) is made by an individual, 
or by an employer with respect to the individual, under 
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a money purchase provision of a registered pension 
plan in respect of a period in a particular calendar year 
that is a period of reduced services of the individual, 
and 


(b) the retroactive contribution is made after the par- 
ticular year and on or before April 30 of the year im- 
mediately following the calendar year in which ends 
the complete period of reduced services of the indivi- 
dual that includes the period of reduced services, 


the following rules apply: 


(c) each pension adjustment of the individual for the 
particular year with respect to an employer shall be 
deemed to be, and to always have been, the amount 
that it would have been had the retroactive contribu- 
tion been made at the end of the particular year, and 


(d) the retroactive contribution shall be deemed, for 
the purpose of determining pension adjustments of the 
individual for any year after the particular year, to 
have been made at the end of the particular year and 
not to have been made at any subsequent time. 
Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 


deductibility of employer contributions and taxation of amounts received 
by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 
23-25. 


(6) Commitment to make retroactive contribu- 
tions — Where 


(a) an individual enters into a written commitment to 
make a contribution under a money purchase provi- 
sion of a registered pension plan, 


(b) the commitment is made to the administrator of the 
plan or to an employer who participates in the plan, 
and 


(c) the rules in subsection (5) would apply in respect 
of the contribution if the contribution were made at the 
time at which the individual enters into the 
commitment, 


the following rules apply for the purposes of this Part: 


(d) the individual shall be deemed to have made the 
contribution to the plan at the time at which the indivi- 
dual enters into the commitment, 


(e) if the individual subsequently pays all or a part of 
the contribution to the plan pursuant to the commit- 
ment, the amount paid to the plan is, for the purposes 
of paragraphs 8301(4)(a) and (8)(e), a contribution de- 
scribed in this paragraph, | 


(f) any contribution that an employer is required to 
make under the money purchase provision conditional 
on the individual making the contribution that the indi- 
vidual has committed to pay and in respect of which 
subsection (5) would apply if the contribution were 
made by the employer at the time the individual enters 
into the commitment shall be deemed to have been 
made by the employer at that time, and 


(g) if an employer subsequently pays to the plan all or 
a part of a contribution in respect of which paragraph 
(f) applies, the amount paid to the plan is, for the pur- 
poses of paragraph 8301(4)(a), a contribution de- 
scribed in this paragraph. 

History: Paras. 8308(6)(e) and (g) amended by P.C. 1995-17, s. 6, Janu- 


ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable with 
respect to amounts paid to registered pension plans after 1989. 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 
23-25. 


Income Tax Regulations 


(7) Loaned employees — Where, pursuant to an ar- 
rangement between an employer (in this subsection re- 
ferred to as the “lending employer’) who is a participat- 
ing employer in relation to a pension plan and an 
employer (in this subsection referred to as the “borrowing 
employer’) who, but for this subsection, would not be a 
participating employer in relation to the plan, 


(a) an employee of the lending employer renders ser- 
vices to the borrowing employer for which the em- 
ployee receives remuneration from the borrowing em- 
ployer, and 


(b) while the employee renders services to the borrow- 
ing employer, benefits continue to accrue under a de- 
fined benefit provision of the plan to the employee, or 
the lending employer continues to make contributions 
under a money purchase provision of the plan with re- 
spect to the employee, 


the following rules apply: 


(c) for the purpose of the definition “participating em- 
ployer” in subsection 147.1(1) of the Act as it applies 
in respect of the plan, the borrowing employer is a 
prescribed employer, 


(d) the determination, for the purposes of this Part, of 
the portion of the employee’s benefit accrual under a 
defined benefit provision of the plan in respect of a 
year that can reasonably be considered to be attributa- 
ble to the employee’s employment with each of the 
lending and borrowing employers shall be made with 
regard to the remuneration received by the employee 
for the year from each employer, and 


(e) such portion of the contributions made under a 
money purchase provision of the plan by the lending 
employer as may reasonably be considered to be in re- 
spect of the employee’s remuneration from the bor- 
rowing employer shall be deemed, for the purposes of 
this Part, to be contributions made by the borrowing 
employer. 


Related Provisions: Reg: 8507(5)E(a) — Additional compensation 
fraction. 


(8) Successor plans — Notwithstanding any other 
provisions of this Part, other than section 8310, where 


(a) all benefits with respect to an individual under a 
defined benefit provision (in this subsection referred 
to as the “former provision’) of a registered pension 
plan are replaced in a calendar year by identical bene- 
fits under a defined benefit provision of another regis- 
tered pension plan, 


(b) the replacement of benefits is consequent on a 
transfer of the individual’s employment from one em- 
ployer (in this subsection referred to as the “former 
employer”) to another employer (in this subsection re- 
ferred to as the “successor employer’’), and 


(c) the Minister consents in writing to the application 
of this subsection in respect of that replacement of 
benefits, 


the individual’s pension adjustments for the year with re- 
spect to the former employer and the successor employer 
shall be the amounts that they would be if all benefits 
with respect to the individual under the former provision 
had been attributable to employment with the successor 
employer and not to employment with the former 
employer. 
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(9) Special downsizing benefits — Where 


(a) lifetime retirement benefits that do not comply 
with the condition in paragraph 8503(3)(a) are pro- 
vided to an individual under a defined benefit provi- 
sion of a registered pension plan, and 


(b) the benefits are permissible only by reason of sub- 
section 8505(3), 


each pension credit of the individual under the provision 
and each provisional PSPA of the individual shall be de- 
termined without regard to the lifetime retirement 
benefits. 

Definitions [Reg. 8308]: “amount” — ITA 248(1); “associated” — ITA 
256; “benefits” — Reg. 8300(7); “borrowing employer’ — Reg: 8308(7); 
I i i ; “contribution” — 
Reg. 8300(8), 8302(11), (12); “employee”, “employer”, “employment” — 
ITA 248(1); “former employer” — Reg. 8308(8)(b); “former provi- 
sion” — Reg. 8308(8)(a); “individual” —ITA 248(1); “lending em- 


ployer’ — Reg.  8308(7); “lifetime — retirement _ benefits” — Reg. 
8304(5)(c); “Minister” — ITA 248(1); “past service event” — Reg. 
8300(1); “pension adjustment” — Reg. 8308(5)(c), 8308(8); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “period of reduced 
services” — Reg. 8300(1); “prescribed” —ITA 248(1); “provisional 


PSPA” — Reg. 8303(2), (3), 8308(4)(e); “registered pension plan” — ITA 
248(1); “retroactive benefits” — Reg. 8308(4)(a); “retroactive contribu- 
tion” — Reg. 8308(5)(a); “specified multi-employer plan” —ITA 
147.11), Reg. 8510(2), (3); “successor employer” — Reg. 8308(8)(b); 
“written” — Interpretation Act 35(1)‘writing”. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


8308.1 Foreign plans — (1) Definitions — In this 
section, “foreign plan” means a plan or arrangement (de- 
termined without regard to subsection 207.6(5) of the 
Act) that, would, but for paragraph (1) of the definition 
“retirement compensation arrangement” in subsection 
248(1) of the Act, be a retirement compensation 
arrangement. 


(2) Pension credit — Subject to subsections (3) to 
(4.1), the pension credit of an individual for a calendar 
year with respect to an employer under a foreign plan is 


(a) where paragraph (b) does not apply, nil; and 
(b) where 
(i) the year is 1992 or a subsequent year, 


(ii) the individual became entitled in the year, e1- 
ther absolutely or contingently, to benefits under 
the foreign plan in respect of services rendered to 
the employer in a period throughout which the in- 
dividual was resident in Canada and rendered ser- 
vices to the employer that were primarily Services 
rendered in Canada or services rendered in connec- 
tion with a business carried on by the employer in 
Canada, or a combination of those services, 


(iii) the individual continued to be entitled at the 
end of the year, either absolutely or contingently, 
to all or part of the benefits, and 


(iv) either 
(A) no contribution was made under the foreign 


plan in the year in respect of the individual, ex- 
cept where 


(1) no contribution was made because the 
foreign plan had an actuarial surplus, and 


(II) had a contribution been made in respect 
of the benefits referred to in subparagraph 
(ii), it would have been a resident’s contri- 
bution (as defined in subsection 207.6(5.1) 
of the Act), or 
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(B) a contribution that is not a resident’s contri- 
bution was made under the foreign plan in the 
year in respect of the individual, 


the lesser of 


(v) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer 
for the year exceeds the PA offset for the year, and 


(vi) the amount by which the money purchase limit 

for the year exceeds the PA offset for the year. 
History: The opening words of subsec. 8308.1(2) and the portion of para. 
8308.1(2)(b) after subpara. (iv) amended by PC. 1998-2256, subsecs. 


10(1), (2), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable applicable after 1991. 


(3) Pension credit — alternative determination — 
Subject to subsection (4), where the Minister has, on the 
written application of an employer, approved in writing a 
method for determining pension credits for a year with re- 
spect to the employer under a foreign plan, the pension 
credits shall be determined in accordance with that 
method. 


(4) Pension credits for 1992, 1993 and 1994 — The 
pension credit of an individual for 1992, 1993 or 1994 
with respect to an employer under a foreign plan is the 
lesser of 


(a) the amount that would, but for this subsection, be 
determined as the pension credit for the year, and 


(b) the amount, if any, by which the lesser of 


(i) 18% of the amount that would be the indivi- 
dual’s compensation fromthe employer for the 
year if the definition “compensation” in subsection 
147.1(1) of the Act were read without reference to 
paragraphs (b) and (c) of that definition, and 


(11) the money purchase limit for the year 
exceeds the total of 
(iii) $1,000, and 


(iv) the amount that would be the pension adyjust- 
ment of the individual for the year with respect to 
the employer if subsection 8301(1) were read with- 
out reference to paragraph (b) of that subsection. 


(4.1) Pension credits — 1996 to 2003 — For the pur- 
pose of determining the pension credit of an individual 
for a calendar year after 1995 and before 2004 with re- 
spect to an employer under a foreign plan, subparagraph 
(2)(b)(v1) shall be read as 


“(vi) the money purchase limit for the year.” 


_ Proposed Amendment — 8308.1(4.1) 


Application: The February a, 2004. draft. regulations (pensions. and 
QLPs), s. 8, will amend subsec. 8308. 1(4.1) by replacing the reference to 
“9004” with “2003” and the heading before it is amended by replacing the 
reference to “2003” with “2002”, applicable after 2002. 

Technical Notes: Sections 8308.1 to 8309 set out rules for 
determining pension credits and prescribed amounts for individu- 
als who participate in foreign pension plans and other unregis- 
tered retirement arrangements. These amounts reduce the partici- 
pant’s RRSP deduction room. 


These sections provide special transitional rules for determining 
pension credits from 1996 to 2003 and for determining pre- 
scribed amounts from 1997 to 2004. The intent of these rules is 
that, during those years in which the RRSP dollar limit, was 
scheduled to be less than $15,500, high-income participants 
would lose all or part of the new RRSP deduction room that 
would otherwise have become available to them in those years 
by virtue of the $600 PA offset. 
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These sections are being amended so that the special rules cease 
to apply one year earlier than previously scheduled (that is, the 
rules will not apply in determining 2003 pension credits and 
2004 prescribed amounts). These amendments are consequential 
to amendments to the Act, which provided for increases to the 
RRSP dollar limit earlier than previously scheduled. © 


History: Subsec. 8308.1(4.1) added by P.C. 1998-2256, subsec. 10(3), 
December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after 1991. 


(5) Foreign plan PSPA — Subject to subsection (6), 
where the benefits to which an individual is entitled, e1- 
ther absolutely or contingently, under a foreign plan are 
modified, the foreign plan PSPA of the individual with 
respect to an employer associated with the modification 
of benefits is. the amount, if any, by which 


(a) the total of all amounts each of which is the 
amount that, if this section were read without refer- 
ence to subsection (3), would be the pension credit of 
the individual with respect to the employer under the 
foreign plan for a calendar year before the year in 
which the individual’s benefits are modified 


exceeds the total of all amounts each of which is 


(b) the pension credit of the individual with respect to 
the employer under the foreign plan for a calendar 
year before the year in which the individual’s benefits 
are modified, or 


(c) the foreign plan PSPA of the individual with re- 
spect to the employer associated with a previous modi- 
fication of the individual’s benefits under the foreign 
plan. 


(6) Foreign plan PSPA — alternative determina- 
tion — Where the Minister has, on the written applica- 
tion of an employer, approved in writing a method for de- 
termining the foreign plan PSPA of an individual with 
respect to the employer associated with a modification of 
the individual’s benefits under a foreign plan, the indivi- 
dual’s foreign plan PSPA shall be determined in accor- 
dance with that method. 


History: S. 8308.1 added by P.C. 1996-911, s. 8, June 20, 1996, Canada 
Gazette, Part I, July 10, 1996, applicable after 1991. 

Definitions [Reg. 8308.1]: “amount” — ITA 248(1); “associated” — 
ITA 256; “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “contribution” — Reg. 8300(8), 8302(11), (12); “employer” — 
ITA 248(1); “foreign plan” — Reg. 8308.1(1); “individual”, “Minister” — 
ITA 248(1); “money purchase limit” —ITA 147.1(1), 248(1); “PA off- 
set’ — Reg. 8300(1); “pension adjustment”. — Reg. 8308(5)(c), 8308(8); 
“pension credit” — Reg. 8308.1(2); “resident. compensation” — Reg. 
8300(1); “resident in Canada” — ITA 250; “retirement compensation ar- 
rangement” — ITA 248(1); “written” — Interpretation Act 
35(1)“writing”. 


8308.2 Prescribed amount for member of foreign 
plan — (1) Prescribed amount — Where 


(a) throughout a period in a particular calendar year 
after 1992 an individual resident in Canada rendered 
services to an employer, other than services that were 
primarily services rendered in Canada or services ren- 
dered in connection with a business carried on by the 
employer in Canada, or a combination of those 
services, 


(b) the individual became entitled in the particular 
year, either absolutely or contingently, to benefits 
under a pension plan that is a foreign plan (as defined 
in subsection 8308.1(1)) in respect of the services, and 


(c) the individual continued to be entitled at the end of 
the particular year, either absolutely or contingently, 
to all or part of the benefits, 


Application! The ‘February oe 2004 draft regul: 


Income Tax Regulations 


subject to subsection (2), there is prescribed in respect of 
the individual for the year following the particular year, 
for the purposes of the descriptions of B in the definitions 
“RRSP deduction limit” and “unused RRSP deduction 
room” in subsection 146(1) of the Act and the description 
of B in paragraph 204.2(1.1)(b) of the Act, the lesser of 


(d) the amount by which the money purchase limit for 
the particular year exceeds the PA offset for the partic- 
ular year, and 


(e) 10% of the portion of the individual’s resident 
compensation from the employer for the particular 
year that is attributable to services rendered by the in- 
dividual to the employer in periods throughout which 
the individual rendered services sta te in para- 


graph (a). 


(2) Prescribed amounts — 1997 to 2004 — For the 
purpose of determining the amount prescribed under sub- 
section (1) in respect of an individual for a calendar year 
after 1996 and before 2005, paragraph (d) of that subsec- 
tion shall be read as: 


“(d) the money purchase limit for the particular year, 
and”. 


_ Proposed Amendment — 8308.21 Do) 


aad 
QLPs), s. 9, will amend subsec. 8308.2(2) by replacing the eference to 
“2005” with “2004” and the heading before it is amended by res us 
reference to 2004” with 12003”, applicable after 2002. 


Tachnidal Notes: Ses udder 8308 '114/1) above O- 


History [Reg. 8308.2]: S. 8308.2 amended and renumbered as subsec. 
(1), and subsec. (2) added, by P.C. 1998-2256, s. 11, December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1991. 


S. 8308.2 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1991. 


Definitions [Reg. 8308.2]: “amount”, “business” — ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “employer”, “individual” — 
ITA 248(1); “money purchase limit” —ITA 147.1(1), 248(1); “PA off- 
set” — Reg. 8300(1); “prescribed” — ITA 248(1); “resident compensa- 
tion” — Reg. 8300(1); “resident in Canada” — ITA 250. 


8308.3 Specified retirement arrangements — (1) 
Definition — In this section, “specified retirement ar- 
rangement” means, in respect of an individual and an em- 
ployer, a plan or arrangement under which payments that 
are attributable to the individual’s employment with the 
employer are to be, or may be, made to or for the benefit 
of the individual after the termination of the individual’s 
employment with the employer, but does not include 


(a) a plan or arrangement referred to in any of 
paragraphs (a) to (k), (m) and (n) of the definition “re- 
tirement compensation arrangement” in subsection 
248(1) of the Act; 


(b) [Repealed] 


(c) a plan or arrangement that does not provide in any 
circumstances for payments to be made to or for the 
benefit of the individual after the later of the last day 
of the calendar year in which the individual attains 69 
years of age and the day that is 5 years after the day of 
termination of the individual’s employment with the 
employer; 


(d) a plan or arrangement (in this paragraph referred to 
as the “‘arrangement’”) that is, or would be, but for par- 
agraph (1) of the definition “retirement compensation 
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arrangement” in subsection 248(1) of the Act, a retire- 
ment compensation arrangement where 


(i) the funding of the arrangement is subject to the 
Pension Benefits Standards Act, 1985 or a similar 
law of a province, or 


(ii) the arrangement is funded substantially in ac- 
cordance with the funding requirements that would 
apply if the arrangement were subject to the Pen- 
sion Benefits Standards Act, 1985; 


(ec) a plan or arrangement that is deemed by subsection 
207.6(6) of the Act to be a retirement compensation 
arrangement; or 


(f) an arrangement established by the Judges. Act or 

the Lieutenant Governors Superannuation Act. 
History: Paras. 8308.3(1)(a) and (c) amended, para. 8308.3(1)(b) re- 
pealed, by P.C. 1998-2256, subsecs. 12(1)-(3), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, para. (a) and the repeal applicable 
after 1991; para. (c) applicable after 1997, except that the amendment does 


not apply in respect of an individual who attained 69 years of age before 
1998. 


(2) Pension credit — Subject to subsections (3) and 
(3.1), the pension credit of an individual for a calendar 
year with respect to an employer under a specified retire- 
ment arrangement is 


(a) where paragraph (b) does not apply, nil; and 
(b) where 
(i) the year is 1993 or a subsequent year, 
(11) the employer is, at any time in the year, 
(A) a person who is exempt, because of section 
149 of the Act, from tax under Part I of the Act 
on all or part of the person’s taxable income, or 
(B) the Government of Canada or the govern- 
ment of a province, 
(111) the individual became entitled in the year, ei- 
ther absolutely or contingently, to benefits under 
the arrangement in respect of employment with the 
employer, 
(iv) at the end of the year, the individual is entitled, 
either absolutely or contingently, to benefits under 
the arrangement, and 


(v) the amount determined by the formula 


0.85A —B 

is greater than nil where 

A is the lesser of 
(A) the amount, if any, by which 18% of the 
individual’s resident compensation from the 
employer for the year exceeds the PA offset 
for the year, and 
(B) the amount by which the money 


purchase limit for the year exceeds the PA 
offset for the year, and 


Bis the amount that would be the pension adjust- 
ment of the individual for the year with respect 
to the employer if subsection 8301(1) were read 
without reference to paragraph (c) of that 
subsection, 

the amount that would be determined by the formula 
in subparagraph (v) if the reference to “0.85” in the 
formula were replaced by a reference to “1”. 

Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subsec. 8308.3(2) and the portion of sub- 
para. 8308.3(2)(b)(v) before the description of B amended by P.C. 1998- 
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2256, subsecs. 12(4), (5), December 16, 1998, Canada Gazette, Part Il, 
January 6, 1999, applicable after 1991. 


(3) Pension credit — alternative determination — 
Where the Minister has, on the written application of an 
employer, approved in writing a method for determining 
pension credits for a year with respect to the employer 
under a specified retirement arrangement, the pension 
credits shall be determined in accordance. with that 
method. 


(3.1) Pension credits — 1996 to 2003 — For the pur- 
pose of determining the pension credit. of an individual 
for a calendar year after 1995 and before 2004 with re- 
spect to an employer under a specified retirement arrange- 
ment, the portion of paragraph (2)(b) after subparagraph 
(iv) shall be read as 


““(v) the amount determined by the formula 


0.85A —B 
is greater than nil where 
A is the lesser of 


(A) the amount, if any, by which 18% of 
the individual’s resident compensation 
from the employer for the year exceeds the 
PA offset for the year, and 


(B) the amount by which $15,500 exceeds 
the PA offset for the year, and 


B is the amount that would be the pension ad- 
justment of the individual for the year with re- 
spect to the employer if subsection 8301(1) 
were read without reference to paragraph (c), 


the amount that would be determined by the formula 
in subparagraph (v) if 


(v1) the reference to “O0.85A” in that formula were 
read as a reference to “A”, and 


(vii) clause (B) of the description of A in that 
subparagraph were read as 
‘“(B) the money purchase limit for the year, 
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Proposed Amendment — 8308.3(3.1) 


Application: The February 27; 2004 draft regulations (pensions and 
QLPs), s. 10, will amend subsec. 8308.3(3.1) by replacing the reference to 
“2004” with “2003” and the heading before it is amended by replacing the 
reference to “2003” with “2002”, applicable after 2002. 


Technical Notes: See under 8308.1(4.1) above. 


Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Subsec. 8308.3(3.1) added by P.C. 1998-2256, subsec. 12(6), 


December 16, 1998, Canada Gazette, Part I, January 6, 1999, applicable 
after 1991. 


(4) Specified retirement arrangement PSPA — 
Subject to subsection (5), where the benefits to which an 
individual is entitled, either absolutely or contingently, 
under a specified retirement arrangement are modified, 
the specified retirement arrangement PSPA of the indivi- 
dual with respect to an employer associated with the mod- 
ification of benefits is the amount, if any, by which 


(a) the total of all amounts each of which ts the 
amount that, if this section were read without refer- 
ence to subsection (3), would be the pension credit of 
the individual with respect to the employer under the 
arrangement for a calendar year before the year in 
which the individual’s benefits are modified 
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exceeds the total of all amounts each of which is 


(b) the pension credit of the individual with respect to 
the employer under the arrangement for a calendar 
year before the year in which the individual’s benefits 
are modified, or 


(c) the specified retirement arrangement PSPA of the 
individual with respect to the employer associated 
with a previous modification of the individual’s bene- 
fits under the arrangement. 


(5) Specified retirement arrangement PSPA — 
alternative determination — Where the Minister has, 
on the written application of an employer, approved in 
writing a method for determining the specified retirement 
arrangement PSPA of an individual with respect to the 
employer associated with a modification of the indivi- 
dual’s benefits under a specified retirement arrangement, 
the individual’s specified retirement arrangement PSPA 
shall be determined in accordance with that method. 
History: S. 8308.3 added by P.C. 1996-911, s. 8, June 20, 1996, Canada 
Gazette, Part If, July 10, 1996, applicable after 1991, except that, for the 
purpose of applying, before 1996, the definition “specified retirement ar- 
rangement” in subsec. (1), the definition shall be read with the following 
para. added after para. (a): 


(a.1) an unfunded plan or arrangement that is maintained primarily 
for the benefit of non-residents in respect of services rendered 
outside Canada, 


Definitions [Reg. 8308.3]: “ 
Reg. 8308.3(1)(d):; * 
pretation Act 35(1); “employer”, “employment’ — ITA 248(1); “Gover- 
nor’ — Interpretation Act 35(1); “individual”, “Minister” — ITA 248(1); 
“money purchase limit’ —ITA 147.1(1),.248(1); “PA offset” — Reg. 


amount” — ITA 248(1); “arrangement” — 


8300(1);. “pension adjustment” — Reg. 8308(5)(c), 8308(8); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “person” —ITA 
248(1); “province” — Interpretation Act 35(1); “resident compensa- 
tion” — Reg. 8300(1); “retirement compensation arrangement’, “taxable 


income” — ITA 248(1); “written” — Interpretation Act 35(1)“writing”. 


8308.4 Government-sponsored retirement ar- 
rangements — (1) Definitions — The definitions in 
this subsection apply in this section. 


“administrator” means, in respect of a government- 
sponsored retirement arrangement, the government or 
other entity that has ultimate responsibility for the admin- 
istration of the arrangement. 


“‘government-sponsored retirement arrangement” 
means a plan or arrangement established to provide pen- 
sions directly or indirectly from the public money of Can- 
ada or a province to one or more individuals each of 
whom renders services in respect of which amounts that 
are included in computing the income from a business of 
any person or partnership are paid directly or indirectly 
from the public money of Canada or a province. 


(2) Prescribed amount — Where 


(a) in a particular calendar year after 1992 an indivi- 
dual renders services in respect of which an amount 
that is included in computing the income from a busi- 
ness of any person was payable directly or indirectly 
by the Government of Canada or of a province, and 


(b) at the end of the particular year, the individual is 
entitled, either absolutely or contingently, to benefits 
under a government-sponsored retirement arrangement 
that. provides benefits in connection with such 
services, 


there is prescribed in respect of the individual for the year 
following the particular year, for the purposes of the de- 
scriptions of B in the definitions “RRSP deduction limit” 


Income Tax Regulations 


and “unused RRSP deduction room” in subsection 146(1) 
of the Act and the description of B in paragraph 
204.2(1.1)(b) of the Act, 


(c) where the particular year is before 1996, the 
amount by which the RRSP dollar limit for. that fol- 
lowing year exceeds $1,000, and 


(d) in any other case, the RRSP dollar limit for that 
following year. 


History: Subsec. 8308.4(2) amended by P.C. 1998-2256, s. 13, December 
16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 1992. 


S. 8308.4 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, 
Part I, July 10, 1996, applicable after 1992. 


Definitions [Reg. 8308.4]: “administrator? — Reg. 8308.4(1); 
“amount”, “business” —ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “government-sponsored retirement arrangement” — Reg. 
8308.4(1); “individual” —ITA 248(1); “person”, “prescribed” — ITA 
248(1); “province” — Interpretation Act 35(1); “RRSP dollar limit” — 
ITA 146(1), 248(1). 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


8309. Prescribed amount for lieutenant governors 
and judges — (1) Subject to subsection (3), where an 
individual is, at any time in a particular calendar year af- 
ter 1989, a lieutenant governor of a province (other than a 
lieutenant governor who is not a contributor as defined in 
section 2 of the Lieutenant Governors Superannuation 
Act), there is prescribed in respect of the individual for 
the year following the particular year, for the purposes of 
the descriptions of B in the definitions “RRSP deduction 
limit” and “unused RRSP deduction room” in subsection 
146(1) of the Act and the description of B in paragraph 
204.2(1.1)(b) of the Act, the lesser of 


(a) the amount, if any, by which 18% of the salary re- 
ceived by the individual for the particular year as a 
lieutenant governor exceeds the PA offset for the par- 
ticular year, and 


(b) the amount by which the money purchase limit for 
the particular year exceeds the PA offset for the partic- 
ular year. 


(2) Subject to subsection (3), where an individual is, at 
any time in a particular calendar year after 1990, a judge 
in receipt of a salary under the Judges Act, there is pre- 
scribed in respect of the individual for the year following 
the particular year, for the purposes of the descriptions of 
B in the definitions “RRSP deduction limit” and “unused 
RRSP deduction room” in subsection 146(1) of the Act 
and the description of B in paragraph 204.2(1.1)(b) of the 
Act, the lesser of 


(a) the amount, if any, by which 18% of the portion of 
the salary received by the individual for the particular 
year under the Judges Act in respect of which contri- 
butions are required under subsection 50(1) or (2) of 
that Act exceeds the PA offset for the particular year; 
and 


(b) the amount determined by the formula 


A Kee 
12 


where 


A. is the amount by which the money purchase limit 
for the particular year exceeds the PA offset for the 
particular year, and 


B. is the number of months, in the roles year, for 
which the individual received salary in respect of 
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which contributions were required under subsec- 
tion 50(1) or (2) of the Judges Act. 


(3) For the purpose of determining the amount prescribed 
under subsection (1) or (2) in respect of an individual for 
a calendar year after 2000 and before 2005, 


(a) paragraph (1)(b) shall be read as follows: 


“(b) the money purchase limit for the particular 
year.’, and 


(b) the description of A in paragraph (2)(b) shall be 
read as follows: 


“Ais the money purchase limit for the particular 
year, and”. 


Technical Nee ‘See inser 8308. 1(4.1) wad _. 


History: Paras. 8309(2)(a) and (b) and subsec. 8309(3) amended by P.C. 
2001-1634, s. 1, September 20, 2001, Canada Gazette, Part II, October 10, 
2001, applicable to the. determination of prescribed amounts for 2001 and 
subsequent calendar years. The paras. and subsec. formerly read: 


(a) the amount, if any, by which 18% of the salary (other than salary 
that was not received under the Judges Act) received by the indivi- 
dual for the particular year as a judge exceeds the PA offset for the 
particular year, and 


(b) the amount by which the money purchase limit for the particular 
year exceeds the PA offset for the particular year. 


(3) For the purpose of determining the amount prescribed under 
subsection (1) or (2) in respect of an individual for a calendar year 
after 1996 and before 2005, paragraphs (1)(b) and (2)(b). shall be 
read as: 


“(b) the money purchase limit for the particular year.”. 


S. 8309 amended by P.C. 1998-2256, s. 14, December 16, 1998, Canada 
Gazette, Part Ul, January 6, 1999, applicable after 1989. 

Definitions [Reg. 8309]: “amount” —ITA 248(1); “Governor” — In- 
terpretation Act 35(1); “individual” — ITA 248(1); “lieutenant gover- 
nor’ —Jnterpretation Act 35(1);\ “money _, purchase _ limit” —ITA 
147.11), 248(1); “PA offset’ — Reg. 8300(1); “prescribed” — ITA 
248(1); “province” — Interpretation Act 35(1). 


8310. Minister’s powers — (1) Where more than one 
method for determining an amount under this Part com- 
plies with the rules in this Part, only such of those meth- 
ods as are acceptable to the Minister shall be used. 


(2) Where, in a particular case, the rules in this Part re- 
quire the determination of an amount in a manner that is 
not appropriate having regard to the provisions of this 
Part read as a whole and the purposes for which the 
amount is determined, the Minister may permit or require 
the amount to be determined in a manner that, in the Min- 
ister’s Opinion, 1s appropriate. 


(3) Where, pursuant to subsection (2), the Minister gives 
permission or imposes a requirement, the permission or 
requirement is not effective unless it is given or imposed 
in writing. 


Definitions [Reg. 8310]: “amount”, 
ing’ — Interpretation Act 35(1). 


“Minister” —ITA 248(1); “writ- 


8311. Rounding of amounts — Where a_ pension 
credit, provisional PSPA or PAR of an individual is not a 
multiple of one dollar, it shall be rounded to the nearest 
multiple of one dollar or, if it is equidistant from 2 such 
consecutive multiples, to the higher of the two multiples. 


History: S. 8311 amended by P.C. 1998-2256, s. 15, December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable after 1996. 


Reg. 
S. 8401(2) 


Definitions [Reg. 8311]: “individual” — ITA 248(1); “PAR” — Reg. 
8304.1(1), (3)+(S); “pension credit” —Reg. 8301, 8308.1(2)-(4), 
8308.3(2), (3); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e). 


PART LXXXIV — RETIREMENT AND 
PROFIT SHARING PLANS — 
REPORTING AND PROVISION OF 
INFORMATION 


History: The heading to Part LXXXIV amended by P.C. 1996-911, s. 9, 
June 20, 1996, Canada Gazette, Part Il, July 10, 1996, applicable after 
1992. The heading formerly read: Registered Plans — Reporting and Pro- 
vision of Information. 


Part LXXXIV (ss. 8400-8410) added by P.C. 1991-2540, s. 7, December 
16, 1991, Canada Gazette, Part Il, January 15, 1992, ss. 8400 to 8405, 
8409 and 8410 applicable after 1989 except that 


(a) any return otherwise required to be filed under s. 8402 or 8403 or 
subsec, 8409(1) before the particular day that is 60 days after January 
15, 1992 shall be deemed to have been filed as required if it is filed on 
or before the particular day; 


(b) any copy of a return or form otherwise required under subsec. 
8404(2) or (3) to be forwarded to an individual before the particular 
day that is 60 days after January 15, 1992 shall be deemed to have 
been forwarded as required if it is forwarded on or before the particu- 
lar day; 


(c) any return otherwise required by reason of s. 8405 to be filed 
before February 28, 1991 shall be deemed to have been filed as re- 
quired if it is filed on or before February 28, 1991; and 


(d) subsec. 8409(3) is applicable in respect of final distributions of 
property held in connection with registered pension plans where the 
distribution is made after 1989 and any return otherwise required to be 
filed under subsec. 8409(3) before the particular day that is 60 days 
after January 15, 1992 shall be deemed to have been filed as required 
if it is filed on or before the particular day. 


8400. Definitions — (1) All words and expressions used 
in this Part that are defined in subsection 8300(1), 
8308.4(1) or 8500(1) or in subsection 147.1(1) of the Act 
have the meanings assigned in those provisions. 


History: Subsec. 8400(1) amended by P.C. 1996-911, s. 10, June 20, 
1996, Canada Gazette, Part II, July 10, 1996, applicable after 1992. 


(2) A reference in this Part to a pension credit of an indi- 
vidual means a pension credit of the individual as deter- 
mined under Part LX XXIII. 


(3) For the purposes of this Part, where the administrator 
of a pension plan is not otherwise a person, the adminis- 
trator shall be deemed to be a person. 

Definitions [Reg. 8400]: ‘administrator’ — ITA. 147.1(1), Reg. 
8308.4(1); “individual” —ITA 248(1); “pension credit” — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3), Reg. 8400(2); “person” — ITA 248(1), Reg. 
8400(3). 


8401. Pension adjustment — (1) Where the pension 
adjustment of an individual for a calendar year with re- 
spect to an employer is greater than nil, the employer 
shall, on or before the last day of February in the immedi- 
ately following calendar year, file with the Minister an in- 
formation return in prescribed form reporting the pension 
adjustment, other than the portion, if any, required by 
subsection (2) or (3) to be reported by the administrator of 
a registered pension plan. 


(2) Where an individual makes a contribution in a particu- 
lar calendar year to a registered pension plan that is a 
specified multi-employer plan in the year and the contri- 
bution is not remitted to the plan by any participating em- 
ployer on behalf of the individual, the plan administrator 
shall, on or before the last day of February in the immedi- 
ately following calendar year, file with the Minister an in- 
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formation return in prescribed form reporting the aggre- 
gate of all amounts each of which is the portion, if any, of 
the individual’s pension adjustment for the particular year 
with respect to an employer that may reasonably be con- 
sidered to result from the contribution. 


(3) Where the portion of a pension credit of an individual 
for a calendar year that, pursuant to subsection (4), is re- 
portable by the administrator of a registered pension plan 
is greater than nil, the administrator shall, on or before the 
last day of February in the immediately following calen- 
dar year, file with the Minister an information return in 
prescribed form reporting that portion of the pension 
credit. 


(4) For the purpose of subsection (3), where, on applica- 
tion by the administrator of a registered pension plan that 
is, in a calendar year, a multi-employer plan (other than a 
specified multi-employer plan), the Minister consents in 
writing to the application of this subsection with respect 
to the plan in the year, such portion of each pension credit 
for the year under a defined benefit provision of the plan 
as may reasonably be considered to be attributable to be- 
nefits provided in respect of a period of reduced services 
or disability of an individual is, to the extent permitted by 
the Minister, reportable by the administrator. 


(5) Subsections (1) to (3) do not apply to require the re- 
porting of amounts with respect to an individual for the 
calendar year in which the individual dies. 


(6) Where the pension adjustment of an individual for a 
calendar year with respect to an employer is altered by 
reason of the application of paragraph 8308(4)(d) or 
(5)(c) and the amount (in this subsection referred to as the 
“redetermined amount’) that a person would have been 
required to report based on the pension adjustment as. al- 
tered exceeds 


(a) if the person has not previously reported an amount 
in respect of the individual’s pension adjustment, nil, 
and 

(b) otherwise, the amount reported by the person in re- 
spect of the individual’s pension adjustment, 


the person shall, within 60 days after the day on which 
paragraph 8308(3)(c) or (5)(c), as the case may be, ap- 
plies to alter the pension adjustment, file with the Min- 
ister an information return in prescribed form reporting 
the redetermined amount. 

Definitions [Reg. 8401]: “administrator? —ITA 147.1(1), Reg. 
8308.4(1); “amount” —ITA 248(1); “contribution” — Reg. 8302(12); 
“defined benefit provision” —ITA 147.1(1); “employer”, “individual”, 
“Minister” —ITA 248(1); “multi-employer plan”, “participating em- 
ployer’ — ITA 147.1(1); “pension adjustment” — ITA 248(1); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3), Reg. 8400(2); “per- 
son” —ITA 248(1), Reg. 8400(3); “prescribed” — ITA 248(1); “redeter- 
mined amount’ — Reg. 8401(6);.. “registered pension plan” —ITA 
248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), 
(3); “writing” — Interpretation Act 35(1). 


8402. Past service pension adjustment — (1) 
Where a provisional PSPA (computed under section 
8303, 8304 or 8308) of an individual with respect to an 
employer that is associated with a past service event 
(other than a certifiable past service event) is greater than 
nil, the administrator of each registered pension plan to 
which the past service event relates shall, within 60 days 
after the day on which the past service event occurs, file 
with the Minister an information return in prescribed form 
reporting such portion of the aggregate of all amounts 
each of which is the individual’s PSPA with respect to an 


Income Tax Regulations 


employer that is associated with the past service event as 
may reasonably be considered to be attributable to bene- 
fits provided under the plan, except that a return is not 
required to be filed by an administrator if the amount that 
would otherwise be reported by the administrator is nil. 


(2) Where a foreign plan PSPA (computed under subsec- 
tion 8308.1(5) or (6)) of an individual with respect to an 
employer associated with a modification of benefits under 
a foreign plan (as defined by subsection 8308.1(1)) is 
greater than nil, the employer shall, on or before the last 
day of February in the year following the calendar year in 
which the individual’s benefits were modified, file with 
the Minister an information return in prescribed form re- 
porting the foreign plan PSPA. 


(3) Where a specified retirement arrangement PSPA 
(computed under subsection 8308.3(4) or (5)) of an indi- 
vidual with respect to an employer associated with a mod- 
ification of benefits under a specified retirement arrange- 
ment (as defined by subsection 8308.3(1)) is greater than 
nil, the employer shall, on or before the last day of Febru- 
ary in the calendar year following the calendar year in 
which the individual’s benefits were modified, file with 
the Minister an information return in prescribed form re- 
porting the specified retirement arrangement PSPA. 

History: S. 8402 renumbered as subsec. 8402(1) and subsecs. (2) and (3) 


added, by P.C. 1996-911, s. 11, June 20, 1996, Canada Gazette, Part I, 
July 10, 1996, applicable after 1991. 

Definitions [Reg. 8402]: “administrator” —ITA 147.1(1), Reg. 
8308.4(1); “amount” — ITA 248(1); “associated” — ITA 256; “certifiable 
past service event” — Reg. 8300(1); “employer”, “individual”, ‘“Min- 
ister” — ITA 248(1); “past service event” — ITA 147.1(1), Reg. 8300(1); 
“prescribed”, “registered pension plan” — ITA 248(1). 


8402.01 Pension adjustment reversal — (1) 
Deferred profit sharing plan — Where the PAR de- 
termined in connection with an individual’s termination 
from a deferred profit sharing plan is greater than nil, 
each trustee under the plan shall file with the Minister an 
information return in prescribed form reporting the PAR 


(a) where the termination occurs in the first, second or 
third quarter of a calendar year, on or before the day 
that is 60 days after the last.day of the quarter in which 
the termination occurs, and 


(b) where the termination occurs in the fourth quarter 
of a calendar year, before February of the following 
calendar year, ; 


and, for this purpose, an information return filed by a 
trustee under a deferred profit sharing plan is deemed to 
have been filed by each trustee under the plan. 


Related Provisions: Reg. 8404(2) — Copy of return must-be provided 
to taxpayer. 


Forms: T10: Pension adjustment reversal; T10 Segment; T10 Summ: 
Summary of PARs. 


(2) Deferred profit sharing plan — employer re- 
porting — Where an amount included in an individual’s 
pension credit in respect of an employer under a deferred 
profit sharing plan is included in determining a PAR in 
connection with the individual’s termination from the 
plan, the employer is deemed to be a trustee under the 
plan for the purpose of reporting the PAR. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided 
to taxpayer. 


(3) Benefit provision of a registered pension 
plan — Subject to subsection (4), where the PAR deter- 
mined in connection with an individual’s termination 
from a benefit provision of a registered pension plan is 
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greater than nil, the administrator of the plan shall file 
with the Minister an information return in prescribed form 
reporting the PAR 


(a) where the termination occurs in the first, second or 
third quarter of a calendar year, on or before the day 
that is 60 days after the last day of the quarter in which 
the termination occurs; and 


(b) where the termination occurs in the fourth quarter 
of a calendar year, before February of the following 
calendar year. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided 
to taxpayer. 


(4) Extended deadline — PA transfer amount — 
Where, in determining an individual’s PAR in connection 
with the individual’s termination from a defined benefit 
provision of a registered pension plan, it is reasonable for 
the administrator of the plan to conclude, on the basis of 
information provided to the administrator by the adminis- 
trator of another pension plan or by the individual, that 
the value of D in paragraph 8304.1(5)(a) in respect of the 
termination may be greater than nil, the administrator 
shall file with the Minister an information return in pre- 
scribed form reporting the PAR, if it is greater than nil, on 
or before the later of 


(a) the day on or before which it would otherwise be 
required to be filed; and 


(b) the day that is 60 days after the earliest day on 
which the administrator has all the information re- 
quired to determine that value. 


(5) Calendar year quarter — For the purposes of this 
section, 


(a) the first quarter of a calendar year is the period be- 
ginning on January | and ending on March 31 of the 
calendar year; 


(b) the second quarter of a calendar year is the period 
beginning on April | and ending on June 30 of the cal- 
endar year; 


(c) the third quarter of a calendar year is the period 
beginning on July 1 and ending on September 30 of 
the calendar year; and 


(d) the fourth quarter of a calendar year is the period 
beginning on October | and ending on December 31 
of the calendar year. 
History [Reg. 8402.01]: S. 8402.01 added by P.C. 1998-2256, s. 16, 
December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after 1996, except that any return otherwise required by s. 8402.01 to be 
filed before the particular day that is 
(a) March 31, 1999, if the return is in connection with a termination in 
1997 or 1998, or 
(b) September 30, 1999, if the return is in connection with a termina- 
tion in 1999, 
is required to be filed on or before the particular day. 
Definitions [Reg. 8402.01]: “administrator? —ITA 147.1(1), Reg. 
8308.4(1); “benefit provision” —ITA 147.1(1); “deferred profit sharing 
plan” — ITA 147(1), 248(1); “defined benefit provision” — ITA 147.1(1); 
“individual”, “Minister? —ITA  248(1); “PAR” — Reg. 8304.1(1), 
(3)-(5); “prescribed” — ITA 248(1); “quarter” — Reg. 4300; “registered 
pension plan” — ITA 248(1). 


8402.1 Where an amount is prescribed by subsection 
8308.4(2) in respect of an individual for a calendar year 
because of the individual’s entitlement (either absolute or 
contingent) to benefits under a government-sponsored re- 
tirement arrangement (as defined in — subsection 
8308.4(1)), the administrator of the arrangement shall, on 
or before the last day of February in the year, file with the 


Reg. 
S. 8404 


Minister an information return in prescribed form report- 
ing the prescribed amount. 


History: S. 8402.1 added by P.C. 1996-911, s. 12, June 20, 1996, Canada 
Gazette, Part I, July 10, 1996, applicable after 1992. 


Definitions [Reg. 8402.1]: ‘administrator’? —ITA 147.1(1), Reg. 
8308.4(1); “amount”, “individual”, “Minister”, “prescribed” — ITA 
248(1). 


8403. Connected persons — Where, at any particular 
time after 1990, 


(a) an individual becomes.a member of a registered 
pension. plan, or 


(b) lifetime retirement benefits commence to accrue to 
the individual under a defined benefit provision of a 

registered pension plan following a period in which 
lifetime retirement benefits did not accrue to the 
individual, 


each employer who participates in the plan for the benefit 
of the individual and with whom the individual is con- 
nected (within the meaning assigned by subsection 
8500(3)) at the particular time, or was connected at any 
time after 1989, shall, within 60 days after the particular 
time, file with the Minister an information return in pre- 
scribed form containing prescribed information with re- 
spect to the individual unless the employer has previously 
filed an information return under this section with respect 
to the individual. 

Definitions [Reg. 8403]: “defined benefit provision” —ITA 147.1(1); 
“employer”, “individual” — ITA 248(1); “lifetime retirement benefits” — 
Reg. 8500(1); “Minister”, “prescribed”, “registered pension plan” — ITA 
248(1). 

Registered Plans Directorate Newsletters: 98-1 (simplified pension 
plans). 


Forms: T1007: Connected person information return. 


8404. Reporting to individuals — (1) Every person 
who is required by section 8401 or 8402.1 to file an infor- 
mation return with the Minister shall, on or before the day 
on or before which the return is required to be filed with 
the Minister, send to each individual to whom the return 
relates, two copies of the portion of the return that relates 
to the individual. 


(2) Every person who is required by section 8402, 
8402.01 or 8403 to file an information return with the 
Minister shall, on or before the day on or before which 
the return is required to be filed with the Minister, send to 
each individual to whom the return relates, one copy of 
the portion of the return that relates to the individual. 


(3) Every person who obtains a certification from the 
Minister for the purposes of subsection 147.1(10) of the 
Act in respect of a past service event and an individual 
shall, within 60 days after receiving from the Minister the 
form submitted to the Minister pursuant to subsection 
8307(1) in respect of the past service event and the indivi- 
dual, forward to the individual one copy of the form as 
returned by the Minister. 


(4) Every person required by subsection (1), (2) or (3) to 
forward a copy of an information return or a form to an 
individual shall send the copy to the individual at the indi- 
vidual’s last known address or shall deliver the copy to 
the individual in person. 

History [Reg. 8404]: Subsecs. 8404(1) and (2) amended by P.C. 1998- 
2256, s. 17, December 16, 1998, Canada Gazette, Part I, January 6, 1999, 
subsec. 8404(1) applicable after 1992, and subsec. 8404(2) applicable after 
1996. 
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Subsecs. 8404(1) and (2) amended by P.C. 1996-911, s. 13, June 20, 1996, 
Canada Gazette, Part I, July 10, 1996, applicable after 1992. 
Definitions [Reg. 8404]: “individual”, “Minister” — ITA 248(1); “past 
service event’ —ITA 147.1(1), Reg. 8300(1); “person” —ITA 248(1), 
Reg. 8400(3). 


8405. Discontinuance of business — Subsection 
205(2) and section 206 are applicable, with such modifi- 
cations as the circumstances require, in respect of returns 
required to be filed under this Part. 


8406. Provision of information — (1) Where a person 
who is required to file an information return under section 
8401 requires information from another person in order to 
determine an amount that is to be reported or to otherwise 
complete the return and makes a written request to the 
other person for the information, the other person shall 
provide the person with the information that is available 
to that other person, 


(a) where the information return is required to be filed 
in the calendar year in which the request is received, 
within 30 days after receipt of the request; or 


(b) in any other case, by January 31 of the year imme- 
diately following the calendar year in which the re- 
quest is received. 


(2) Where the administrator of a registered pension plan 
requires information from a person in order to determine 
a provisional PSPA of an individual under section 8303, 
8304 or 8308 and makes a written request to the person 
for the information, the person shall, within 30 days after 
receipt of the request, provide the administrator with the 
information that is available to the person. 


(3) Where the administrator of a registered pension plan 
requires information from a person in order to complete 
an information return required to be filed under section 
8409 and makes a written request to the person for the 
information, the person shall, within 30 days after receipt 
of the request, provide the administrator with the informa- 
tion that is available to that person. 


(4) Where a person requires information from another 
person in order to determine a PAR under section 8304.1 
in connection with an individual’s termination in a calen- 
dar year from a deferred profit sharing plan or from a 
benefit provision of a registered pension plan (other than 
information that the other person is required to provide to 
the person under subsection (5)) and makes a written re- 
quest to the other person for the information, the other 
person shall provide the person with the information that 
is available to the other person on or before 


(a) if the request is received before December 17 of 
the year, the day that is 30 days after the day on which 
the request is received; and 


(b) in any other case, the later of the day that is 15 
days after the day on which the request is received and 
January 15 of the year following the year. 
History: Reg. 8406(4) added by P.C. 1998-2256, s. 18, December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable after 1996, ex- 
cept that any information otherwise required by subsec. 8406(4) to be pro- 


vided before March 7, 1999 is required to be provided on or before that 
day. 


(5) Where benefits provided to an individual under a reg- 
istered pension plan (in this subsection referred to as the 
“importing plan”) as a consequence of a past service 
event result in a PA transfer amount in relation to the in- 
dividual’s termination from a defined benefit provision of 


Income Tax Regulations 


another registered pension plan (in this subsection re- 
ferred to as the “exporting plan’), 


(a) the administrator of the importing plan shall, in 
writing on or before the day that is 30 days after the 
day on which the past service event occurred, notify 
the administrator of the exporting plan of the occur- 
rence of the past service event and of its relevance in 
determining the individual’s PAR in connection, with 
the individual’s. termination from the defined benefit 
provision; and 


(b) the administrator of the importing plan shall notify 
the administrator of the exporting plan of the PA 
transfer amount in writing on or before the day that is 
60 days after 


(1) in the case of a certifiable past service event, the 
day on which the Minister issues a certification for 
the purposes of subsection 147.1(10) of the Act in 
respect of the past service event and the individual, 
and 


(ii) in any other case, the day on which the past 
service event occurred. 


Related Provisions: Reg. 8304.1(10)— PA transfer amount; Reg. 
8304.1(11) — Special 1997 PA transfer amount. 


History: Reg. 8406(5) added by P.C. 1998-2256, s. 18, December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable after 1996, ex- 
cept that 


(a) any notification otherwise required by para. 8406(5)(a) to be pro- 
vided before September 30, 1998 is required to be provided on or 
before that date; and 


(b) any notification otherwise required by para. 8406(5)(b) to be pro- 
vided is required to be provided on or before March 7, 1999 (60 days 
after publication in the Canada Gazette). 


Definitions [Reg. 8406]: ‘administrator’ —ITA 147.1(1), Reg. 
8308.4(1); “amount” — ITA 248(1); “certifiable past service event” — 
Reg. 8300(1); “defined benefit provision” —ITA 147.1(1); “exporting 
plan”, “importing plan” — Reg. 8406(4); “individual”, “Minister” — ITA 
248(1); “PA transfer amount” — Reg. 8304.1(10), (11); “PAR” — Reg. 
8304.1(1), (3)-(5); “past service event’? — ITA 147.1(1), Reg. 8300(1); 
“person” — ITA 248(1), Reg. 8400(3); “registered pension plan” — ITA 


248(1); “written” — Interpretation Act 35(1)“writing”. 


8407. Qualifying withdrawals — Where 


(a) an individual who has withdrawn an amount from 
a registered retirement savings plan under which. the 
individual was the annuitant (within the meaning as- 
signed by paragraph 146(1)(a) [146(1)“annuitant’] of 
the Act) at the time of the withdrawal provides the is- 
suer (within the meaning assigned by paragraph 
146(1)(c.1) [146(1)“issuer’] of the Act) of the plan, in 
the calendar year in which the amount was withdrawn 
or in either of the 2 immediately following calendar 
years, with the prescribed form referred to in subpara- 
graph 8307(3)(a)(i1) accompanied by a request that the 
issuer complete the form in respect of the withdrawal, 
and 


(b) the issuer has not, at the time of receipt of the re- 
quest, forwarded to the individual 2 copies of the in- 
formation return required by subsection 214(1) to be 
made by the issuer in respect of the withdrawal, and 
does not, within 30 days after receipt of the request, 
forward to the individual 2 copies’ of that return, 


the issuer shall, within 30 days after receipt of the request, 
complete those portions of the form that the form indi- 
cates are required to be completed by the issuer in respect 
of the withdrawal and return the form to the individual. 


Definitions [Reg. 8407]: “amount”, “individual”, “prescribed” — ITA 
248(1); “registered retirement savings plan” —ITA 146(1), 248(1). 
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Forms: 11006: Designating an RRSP withdrawal as a qualifying 
withdrawal. 


8408. Requirement to provide Minister with infor- 
mation — (1) The Minister may, by notice served per- 
sonally or by registered or certified mail, require that a 
person provide the Minister, within such reasonable time 
as is stipulated in the notice, with 


(a) information relating. to. the, determination of 
amounts under Part LX XXIII; 


(b) where the person claims that paragraph 
147.1(10)(a) of the Act is not applicable with respect 
to an individual and a past service event by reason of 
an exemption provided by regulation, information rel- 
evant to the claim; or 


(c) information for the purpose of determining 
whether the registration of a pension plan may be 
revoked. 


(2) Where a person fails to provide the Minister with in- 
formation pursuant to a requirement under subsection (1), 
each registered pension plan and deferred profit sharing 
plan to which the information relates becomes a revocable 
plan as of the day on or before which the information was 
required to be provided. 

Definitions [Reg. 8408]: “amount” —ITA 248(1); “deferred profit 
sharing plan” —ITA 147(1), 248(1); “individual”, “Minister” —ITA 
248(1); “past service event” —ITA 147.1(1), Reg. 8300(1); “person” — 
ITA: 248(1), Reg. 8400(3); “registered pension plan” — ITA 248(1). 


8409. Annual information returns — (1) The admin- 
istrator of a registered pension plan that is administered 
under the supervision of a government regulator shall file 
an information return for a fiscal period of the plan in pre- 
scribed form and containing prescribed information 


(a) where an agreement concerning annual information 
returns has been entered into by the Minister and the 
regulator, as identified in subsection (2), 


(i) in the case of the agreement with the Pension 
Commission of Ontario, with the Taxation Data 
Centre of the Ministry of Finance of Ontario, and 


(11) in any other case, with that regulator, 


on or before the day that an information return re- 
quired by that regulator is to be filed for the fiscal pe- 
riod; and 
(b).in any other case, with the Minister on or before 
the day that is 180 days after the end of the fiscal 
period. 
History: Subsec: 8409(1) amended by P.C. 1996-213, s. 1, February 20, 
1996, Canada Gazette, Part II, March 6, 1996, applicable to fiscal periods 
that end after December 30, 1994. Formers. 8409 does not apply for the 


1994 calendar year to a registered pension plan with a fiscal period ending 
in 1994 before December 31, 1994. 


Subsec. 8409(1) amended by P.C. 1995-17, s. 7, January 11, 1995, Can- 
ada Gazette, Part Il, January 25, 1995, applicable after 1989. 


Forms: RC154: Schedule of required information for the CCRA (for 
Quebec); T244: Registered pension plan annual information return. 


(2) For the purposes of paragraph (1)(a), the following 
government regulators have entered into an agreement 
concerning annual information returns with the Minister: 
(a) the Pension Commission of Ontario, Province of 
Ontario; 
(b) the Superintendent of Pensions, Province of Nova 
Scotia; 
(c) the Superintendent of Pensions, Province of New 
Brunswick; 
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(d) the Superintendent of Pensions, Province of Mani- 
toba; and 


(e) the Superintendent of Pensions, Province of British 
Columbia. 


Proposed Amendment — Reg. 8409(2) 


CCRA, Registered Plans Directorate Newsletter No. 03- 
1 (June 27, 2003): Joint Annual Information Return — New 
Participating Pension Supervisory Authority 


Further to our Newsletter No. 95-4, New Filing Requirements for 
the Registered Pension Plan Annual Information Return, and our 
Newsletter No. 01-2, Joint Annual Information Return — New 
Participating Pension Supervisory Authorities, the CCRA has 
developed a new joint annual information return with the Régie 
des rentes du Québec.... 


In creating the joint annual information return with the Régie des 
rentes du Québec, we created a new schedule to include with 
Quebec’s annual information return. The new schedule, called 
RC154, Schedule of Required Information for the Canada Cus- 
toms and Revenue ee is to be filed with Quebec’s annual 
information return... 


Subsection 8409(2) of the Income Tax Regulations will be 
amended to reflect the agreement reached with the province of 
Quebec concerning the annual information return. 


If you need a copy of Quebec’ s annual information return, or if 
you have questions concerning the return, contact the Régie des 
rentes du Québec at (418) one 8282 or visit their Web site at 
Wwww.irg.gouv. qc.ca. 


If you have question concerning the RC154 schedule, contact the 
Registered Plans Directorate oie 613-954-0419: French 
613- D4: 0930; Fax: (613) 952-0199]... 


You can get a copy of the RC154 schedule on our Web site at 
www.ccra.gc.ca or call 1 800 959-3376. 


History: Subsec. 8409(2) amended by P.C. 1996-213, s. 1, February 20, 
1996, Canada Gazette, Part II, March 6, 1996, applicable to fiscal periods 
that end after December 30, 1994. Former s. 8409 does not apply for the 
1994 calendar year to a registered pension plan with a fiscal period ending 
in 1994 before December 31, 1994. 


Registered Plans Directorate Newsletters: 03-1 (joint annual infor- 
mation return — new participating pension supervisory authority). 


(3) The administrator of a registered pension plan shall, 
within 60 days after the final distribution of property held 
in connection with the plan, notify the Minister in writing 
of the date of the distribution and the method of 
settlement. 

History: Subsec. 8409(3) amended by P.C. 1996-213, s. 1, February 20, 
1996, Canada Gazette, Part II, March 6, 1996, applicable to fiscal periods 
that end after December 30, 1994. Former s. 8409 does not apply for the 
1994 calendar year to a registered pension plan with a fiscal period ending 
in 1994 before December 31, 1994. 

Definitions [Reg. 8409]: “administrator? —ITA 147.1(1), Reg. 
8308.4(1); “fiscal period” —ITA 249.1; “Minister”, “prescribed”, “pro- 
perty”, “registered pension plan” — ITA 248(1); “writing” — Interpreta- 
tion Act 35(1). 

Registered Plans Directorate Newsletters: 95-4 (new filing require- 
ments for the registered pension plan annual information return); 95-7 
(Quebec simplified pension plans); 96-2 (waiving the requirement to file a 
registered pension plan annual information return for an inactive plan); 01- 
2 (joint annual information return — new participating pension supervi- 
sory authorities). 


8410. Actuarial reports — The administrator of a reg- 
istered pension plan that contains a defined benefit provi- 
sion shall, on demand from the Minister served personally 
or by registered or certified mail and within such reasona- 
ble time as is stipulated in the demand, file with the Min- 
ister a report prepared by an actuary on the basis of rea- 
sonable assumptions and in accordance with generally 
accepted actuarial principles and containing such infor- 
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mation as is required by the Minister in respect of the de- 
fined benefit provisions of the plan. 
Definitions [Reg. 8410]: “actuary” — ITA 147.1(1); “administrator” — 


ITA 147.1(1), Reg. 8308.4(1); “defined benefit provision” —ITA 
147.1(1); “Minister”, “registered pension plan” — ITA 248(1). 


Registered Plans Directorate Newsletters: 95-3 (actuarial report 
content); 95-5 (conversion of a defined benefit provision to a money 
purchase provision). 


PART LXXXV — REGISTERED 
PENSION PLANS 


History: Part LXXXV (ss. 8500-8520) added by P.C: 1991-2540, s. 7, 
December 16, 1991, Canada Gazette, Part I, January 15, 1992, applicable 
after 1988 except that: 


(a) subsec. 8512(1) is applicable as of January 15, 1992; 


(b) any form or document otherwise required by subsec. 8512(2) to be 
forwarded to the Deputy Minister of National Revenue for Taxation 
before the particular day that is 60 days after January 15, 1992 shall 
be deemed to have been forwarded as required if it is forwarded on or 
before the particular day; and 


(c) subsec. 8515(5) is applicable 


(i) in respect of contributions made after 1991 to a pension plan 
that was registered by the Minister on or before July 31, 1991 for 
the purposes of the Jncome Tax Act, and 


(ii) in respect of contributions made after 1990 toa pension plan 
that is registered by the Minister after July 31, 1991 for the pur- 
poses of that Act. 


8500. Interpretation — (1) In this Part, 


‘“‘active member” of a pension plan in a calendar year 
means a member of the plan to whom benefits accrue 
under a defined benefit provision of the plan in respect of 
all or any portion of the year or who makes contributions, 
or on whose behalf contributions are made, in relation to 
the year under a money purchase provision of the plan; 


Related Provisions: Reg. 8500(7) — Amount allocated under money 
purchase provision deemed to be contribution. 


‘“‘average Consumer Price Index” for a calendar year 
means the amount that is obtained by dividing by 12 the 
aggregate of all amounts each of which is the Consumer 
Price Index for a month in the 12-month period ending on 
September 30 of the immediately preceding calendar 
year; 


“beneficiary” of an individual means a person who has a 
right, by virtue of the participation of the individual in a 
pension plan, to receive benefits under the plan after the 
death of the individual; 


“benefit provision” of a pension plan means a money 
purchase or defined benefit provision of the plan; 


“bridging benefits” provided to a member under a bene- 
fit provision of a pension plan means retirement benefits 
payable to the member under the provision for a period 
ending no later than a date determinable at the time the 
benefits commence to be paid; 


‘Consumer Price Index” for a month means the Con- 
sumer Price Index for the month as published by Statistics 
Canada under the authority of the Statistics Act; 


“defined benefit limit” for a calendar year means the 

greater of 
(a) $1,7 
(b) 1/9 of the money purchase limit for the year; 

8509(13), 8516(9) — Grandfathering 


722.22, and 


Related Provisions: Reg. 
provisions. 
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History: “Defined benefit limit” in subsec. 8500(1) amended by P.C. 
1998-2256, s. 19, December 16, 1998, Canada Gazette, Part I, January 6, 
1999, applicable after 1995, except that paragraph (b) of the definition 
applies 
(a) before March 6, 1996 as though the money purchase limit for each 
year after 1995 were the amount that it would be if the definition 
“money purchase limit” in subsec. 147.1(1) of the Act applied as it 
read on December 31, 1995; and 


(b) after March 5, 1996 and before 1997 as though the money 
purchase limit for each year after 1995 were the amount that it would 
be if the definition “money purchase limit” in subsec. 147.1(1) of the 
Act applied as it read on January 1, 1997. 


“Defined benefit limit” in subsec. 8500(1) amended by P.C. 1995-17, sub- 
sec. 8(1), January 11, 1995, Canada Gazette, Part II, January 25, 1995, 
applicable after 1991. 


“dependant” of an individual at the time of the indivi- 
dual’s death means a parent, grandparent, brother, sister, 
child or grandchild of the individual who, at that time, is 
both dependent on the individual for support and 


(a) under 19 years of age and will not attain 19 years 
of age in the calendar year that includes that time, 


(b) in full-time attendance at an educational institu- 
tion, or 


(c) dependent on the individual by reason of mental or 
physical infirmity; 


“disabled” means, in relation to an individual, suffering 
from a physical or mental impairment that prevents the 
individual from performing the duties of the employment 
in which the individual was engaged before the com- 
mencement of the impairment; 


“eligible period of reduced pay” of an employee with 
respect to an employer means a period (other than a pe- 
riod in which the employee is, at any time after 1990, 
connected with the employer or a period any part of 
which is a period of disability of the employee) 


(a) that begins after the employee has been employed 
by the employer or predecessor employers to the em- 
ployer for not iess than 36 months, 


(b) throughout which the employee renders services to 
the employer, and 


(c) throughout which the remuneration received by the 
employee from the employer is less than the remuner- 
ation that it is reasonable to expect the employee 
would have received from the employer had the em- 
ployee rendered services throughout the period on a 
regular basis (having regard to the services rendered 
by the employee to the employer before the period) 
and had the employee’s rate of remuneration been 
commensurate with the employee’s rate of remunera- 
tion before the period; 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
10. 


“eligible period of temporary absence” of an individual 
with respect to an employer means a period throughout 
which the individual does not render services to the em- 
ployer by reason of leave of absence, layoff, strike, lock- 
out or any other circumstance acceptable to the Minister, 
other than a period 


(a) a part of which is a period of disability of the indi- 
vidual, or 


(b) in which the individual is, at any time after 1990, 
connected with the employer; 


“eligible survivor benefit period” in relation to a person 
who is a dependant of an individual at the time of the in- 


2292 


Part LXXXV — Registered Pension Plans 


dividual’s death, means the period beginning on the day 
of death of the individual and ending on the latest of 


(a) where the dependant is under 19 years of age 
throughout the calendar year that includes the day of 
death of the individual, the earlier of 


(1) December 31 of the calendar year in which the 
dependant attains 18 years of age, and 


(ii) the day of death of the dependant, 


(b) where the dependant is in full-time attendance at 
an educational institution on the later of the day of 
death of the individual and December 31 of the calen- 
dar year in which the dependant attains 18 years of 
age, the day on which the dependant ceases to be in 
full-time attendance at an educational institution, and 


(c) where the dependant is dependent on the individual 
at the time of the individual’s death by reason of 
mental or physical infirmity, the day on which the de- 
pendant ceases to be infirm or, if there is no such day, 
the day of death of the dependant; 


“existing plan’? means a pension plan that was a regis- 
tered pension plan on March 27, 1988 or in respect of 
which an application for registration was made to the 
Minister before March 28, 1988, and includes a pension 
plan that was established before March 28, 1988 pursuant 
to an Act of Parliament that deems member contributions 
to be contributions to a registered pension plan; 


“forfeited amount” under a money purchase provision of 
a pension plan means an amount to which a member of 
the plan has ceased to have any rights, other than the por- 
tion thereof, if any, that 1s payable 


(a) to a beneficiary of the member as a consequence of 
the member’s death, or 


(b) to a spouse or common-law partner or former 

- spouse or common-law partner of the member as a 
consequence of the breakdown of their marriage or 
common-law partnership; 


History: Para. (b) of the definition “forfeited amount” in subsec. 8500(1) 
amended by P.C. 2001-957, subsec. 8(1), May 31, 2001, Canada Gazette, 
Part I, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer 
and a person have jointly elected pursuant to s. 144 of the Modernization 
of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 
1999 or 2000 taxation year, the amendment applies to the taxpayer and the 
person in respect of the applicable taxation year et seg. 


“‘sorandfathered plan’? means 


(a) an existing plan that, on March 27, 1988, contained 
a defined benefit provision, or 


(b) a pension plan that was established to provide be- 
nefits under a defined benefit provision to one or more 
individuals in lieu of benefits to which the individuals 
were entitled under a defined benefit provision of an- 
other pension plan that is a grandfathered plan, 
whether or not benefits are also provided to other 
individuals; 

Related Provisions: Reg. 8509(13) — Grandfathering where plan com- 

plied before March 1996 budget date. 


“lifetime retirement benefits” provided to a member 
under a benefit provision of a pension plan means retire- 
ment benefits provided to the member under the provision 
that, after they commence to be paid, are payable to the 
member until the member’s death, unless the benefits are 
commuted or payment of the benefits is suspended; 


Reg. 
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“‘multi-employer plan” in a calendar year means 


(a) a pension plan in respect of which it is reasonable 
to expect, at the beginning of the year (or at the time 
in the year when the plan is established, if later), that 
at no time in the year will more than 95 per cent of the 
active members of the plan be employed by a single 
participating employer or by a related group of partici- 
pating employers, other than a plan where it is reason- 
able to consider that one of the main reasons there is 
more than one employer participating in the plan is to 
obtain the benefit of any of the provisions of the Act 
or these Regulations that are applicable only with re- 
spect to multi-employer plans, or 


(b) a pension plan that is, in the year, a specified 
multi-employer plan, 


and, for the purposes of this definition, 2 corporations that 
are related to each other solely by reason that they are 
both controlled by Her Majesty in right of Canada or a 
province shall be deemed not to be related persons; 


Related Provisions: ITA 252.1 — Trade union locals and branches 
deemed to be a single employer; ITA 256(6), (6.1) — Meaning. of 
“controlled”. 


Regulations: 8510(2), (3) (meaning of “specified multi-employer plan’). 


‘“‘pensionable service” of a member of a pension plan 
under a defined benefit provision of the plan means. the 
periods in respect of which lifetime retirement benefits 
are provided to the member under the provision; 


“period of disability” of an individual means a period 
throughout which the individual is disabled; 


‘‘predecessor employer” means, in relation to a particu- 
lar employer, an employer (in this definition referred to as 
the “‘vendor’”) who has sold, assigned or otherwise dis- 
posed of all or part of the vendor’s business or undertak- 
ing or all or part of the assets of the vendor’s business or 
undertaking to the particular employer or to another em- 
ployer who, at any time after the sale, assignment or other 
disposition, becomes a predecessor employer in relation 
to the particular employer, where one or more employees 
of the vendor have, in conjunction with the sale, assign- 
ment or disposition, become employees of the employer 
acquiring the business, undertaking or assets; 


“public pension benefits” means amounts payable on a 
periodic basis under the Canada Pension Plan, a provin- 
cial pension plan as defined in section 3 of the Canada 
Pension Plan, or Part I of the Old Age Security Act, but 
does not include disability, death or survivor benefits pro- 
vided under those Acts; 


“‘oublic safety occupation” means the occupation of 
(a) firefighter, 
(b) police officer, 
(c) corrections officer, 
(d) air traffic controller, or 


(e) commercial airline pilot; 


“retirement benefits” provided to an individual under a 
benefit provision of a pension plan means benefits pro- 
vided to the individual under the provision that are paya- 
ble on a periodic basis; 


“surplus” under a money purchase provision of a pension 
plan at any time means such portion, if any, of the amount 
held at that time in respect of the provision as has not 
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been allocated to members and is not reasonably attributa- 
ble to 


(a) forfeited amounts under the provision or earnings 
of the plan that are reasonably attributable to those 
amounts, 


(b) contributions made under the provision by an em- 
ployer that will be allocated to members as part of the 
regular allocation of such contributions, or 


(c) earnings of the plan (other than earnings that are 
reasonably attributable to the surplus under the provi- 
sion before that time) that will be allocated to mem- 
bers as part of the regular allocation of such earnings; 


Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 
147.3(7.1). 


History: Paras. (a) and (b) of the definition of “surplus” in subsec. 
8500(1) amended by P.C. 1995-17, subsec. 8(2), January 11, 1995, Can- 
ada Gazette, Part Il, January 25, 1995, applicable after 1988. 


‘totally and permanently disabled” means, in relation 
to an individual, suffering from a physical or mental im- 
pairment that prevents the individual from engaging in 
any employment for which the individual is reasonably 
suited by virtue of the individual’s education, training or 
experience and that can reasonably be expected to last for 
the remainder of the individual’s lifetime; 


**Year’s Maximum Pensionable Earnings” for a calen- 
dar year has the meaning assigned by section 18 of the 
Canada Pension Plan. 


Interpretation Bulletins: [T-124R6: Contributions to registered retire- 
ment savings plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 96-1 (changes to retirement savings 
limits). 


(1.1) The definition “surplus” in subsection (1) applies for 
the purpose of subsection 147.3(7.1) of the Act. 
History: Subsec. 8500(1.1) added by P.C. 2003-1497, subsec. 7(1), Octo- 


ber 2, 2003, Canada Gazette, Part II, October 22, 2003, applicable after 
1998. 


(2) All words and expressions used in this Part that are 
defined in subsection 147.1(1) of the Act have the mean- 
ings assigned in that subsection. 


(3) For the purposes of this Part, a person is connected 
with an employer at any time where, at that time, the 
person 


(a) owns, directly or indirectly, not less than 10 per 
cent of the issued shares of any class of the capital 
stock of the employer or of any other corporation that 
is related to the employer, 


(b) does not deal at arm’s length with the employer, or 


(c) is a specified shareholder of the employer by rea- 
son of paragraph (d) of the definition “specified share- 
holder” in subsection 248(1) of the Act, 


and, for the purposes of this subsection, 


(d) a person shall be deemed to own, at any time, each 
share of the capital stock of a corporation owned, at 
that time, by a person with whom the person does not 
deal at arm’s length, 


(e) where shares of the capital stock of a corporation 
are owned at any time by a trust, 


(1) if the share of any beneficiary in the income or 
capital of the trust depends on the exercise by any 
person of, or the failure by any person to exercise, 
any discretionary power, each beneficiary of the 


Income Tax Regulations 


trust shall be deemed to own, at that time, all the 
shares owned by the trust, and 


(ii) in any other case, each beneficiary, of a trust 
shall be deemed to own, at that time, that propor- 
tion of the shares owned by the trust that the fair 
market value at that time of the beneficiary’s bene- 
ficial interest in the trust is of the fair market value 
at that time of all beneficial interests in the trust, 


(f) each member of a partnership shall be deemed to 
own, at any time, that proportion of all shares of the 
capital stock of a corporation that are property of the 
partnership at that time that the fair market value at 
that time of the member’s interest in the partnership is 
of the fair market value at that time of the interests of 
all members in the partnership, and 


(g) a person who, at any time, has a right under a con- 
tract, in equity or otherwise, either immediately or in 
the future and either absolutely or contingently, to, or 
to acquire, shares of the capital stock of a corporation 
shall be deemed to own, at that time, those shares if 
one of the main reasons for the existence of the right 
may reasonably be considered to be that the person not 
be connected with an employer. 


Interpretation Bulletins: IT-124R6: Contributions. to registered retire- 
ment savings plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(4) For the purposes of this Part, an officer who receives 
remuneration for holding an office shall, for any period 
that the officer holds the office, be deemed to render ser- 
vices to, and to be in the service of, the person from 
whom the officer receives the remuneration. 


Interpretation Bulletins: IT-167R6: Registered pension plans — em- 
ployee’s contributions. 


(5) For the purposes of this Part, a spouse of a particular 
individual includes another individual of the opposite sex 
who is a party to a void or voidable marriage with the 
particular individual. 

History: Subsec. 8500(5) amended by P.C. 2001-957, subsec. 8(2), May 
31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et 
seq., except that if a taxpayer and a person have jointly elected pursuant to 
s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 4 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(6) Where this Part provides that an amount is to be deter- 
mined by aggregating the durations of periods that satisfy 
specified conditions, a period shall be included in deter- 
mining the aggregate only if it is not part of a longer pe- 
riod that satisfies the conditions. 


(7) For the purposes of the definition “‘active member” in 
subsection (1), subparagraph 8503(3)(a)(v).. and 
paragraphs 8504(7)(d) and 8507(3)(a), such portion of an 
amount allocated to an individual at any time under a 
money purchase provision of a registered pension plan as 
is attributable to 


_ Proposed Amendment — 8500(7) opening | 
os : word! Womosiae smiroti 


(7) For the purposes of the definition “active member” 
in subsection (1), subparagraph 8503(3)(a)(v) and 
paragraphs 8504(7)(d), 8506(2)(e.1) and 8507(3)(a), the 
portion of an amount allocated to an individual at any 
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time under a money purchase provision of a ocaauee 
pension plan that is attributable to. Hi 


Application: The February 27, 2004 draft regulations ealbions and 
QLPs), s. 12, will amend the opening words of subsec. en to read 
as above, applicable after 2003, 


Technical Notes: Subsection 8500(7) decay ‘the oat 
of surplus and forfeited amounts to an individual under a 
money purchase provision of an RPP to be a contribution made 
on behalf of the individual for the purposes of a number of pro- 
visions in Part LXXXV_ that depend on whether money 
purchase contributions are made on behalf of an individual, | 


Subsection 8500(7) i is amended so that the deeming provision | 
also applies for the purpose of new paragraph 8506(2)(c.1), 
which prohibits money purchase contributions from being 
made on behalf of a member at any time after the een ogg 
in which the member turns 69 years of | ag 


(a) forfeited amounts under the provision or earnings 
of the plan that are reasonably attributable to those 
amounts, 


(b) a surplus under the provision, 


(c) property transferred to the provision in respect of 
the actuarial surplus under a defined benefit provision 
of the plan or another registered pension plan, or 


(d) property transferred to the. provision in respect of 
the surplus under another money purchase provision 
of the plan or under a money purchase provision of 
another registered pension plan 


shall be deemed to be a contribution made under the pro- 
vision on behalf of the individual at that time. 
History: Para. 8500(7)(d) added by P.C. 2003-1497, subsec. 7(2), Octo- 


ber 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable to allo- 
cations that occur after 1998. 


Subsec. 8500(7) added by P.C. 1995-17, subsec. &(3), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988, except 
that with respect to amounts allocated on or before April 5, 1994, subsec. 
(7) shall be read without reference to. the expression “[of] the definition 
‘active member’ in subsection (1)”, and for the purposes of subparagraph 
8507(3)(a)(vi), without reference to paragraph (c) thereof. 


(8) [Member and non-member benefits] — Where 
an individual who is entitled to receive benefits (in this 
subsection referred to as ‘‘member benefits’’) under a 
pension plan because. of the individual’s membership in 
the plan is also entitled to receive other benefits (in this 
subsection referred to as “non-member benefits”) under 
the plan or under any other pension plan solely because of 
the participation of another individual in the plan or in the 
other plan, the following rules apply: 


(a) for the purpose of determining whether the mem- 
ber benefits are permissible under this Part, the non- 
member benefits shall be disregarded; 


(b) for the purpose of determining whether the non- 
member benefits are permissible under this Part, the 
member benefits shall be disregarded; and 


(c) for the purpose of determining a pension adjust- 
ment, pension adjustment reversal or provisional past 
service pension adjustment of the individual under 
Part LXXXIII, the non-member benefits shall be 
disregarded. 


History: Subsec. 8500(8) added by P.C. 2001-153, s. 5, January 30, 2001, 
Canada Gazette, Part Il, February 14, 2001, applicable after 1988, except 
that before 1997, para. (c) shall be read without reference to the words 
“pension adjustment reversal”. 


Definitions [Reg. 8500]: “active member’ —Reg.  8500(1); 
“amount” —ITA 248(1); “arm’s length’ —ITA 251(1); “beneficiary”, 
“benefit provision” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “busi- 
ness” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“child” —ITA 252(1);. “commencement” — Interpretation Act 35(1); 


Reg. 
S. 8501(1)(e) 


“common-law partnership’. — ITA 248(1); “connected” — Reg. 8500(3): 
“consequence of the member’s death” — 248(8); “Consumer Price In- 
dex”. — Reg. 8500(1); “contribution” — Reg. 8500(7), 8501(6); “con- 
trolled” —ITA 256(6), (6.1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “defined benefit provision” —ITA 147.1(1); “dependant”, 
“disabled” — Reg. 8500(1); “disposed” —ITA 248(1 )“disposition”; “em- 
ployed”, “employee”, “employer”, “employment” —ITA 248(1); “ex- 
isting plan”, “forfeited amount”, “grandfathered plan” —Reg. 8500(1); 
“Her Majesty” — Interpretation Act 35(1); “individual” — ITA: 248(1); 
“lifetime. retirement benefits’ — Reg. 8500(1); “member” — ITA 
147.1(1); “Minister”? —ITA 248(1); “money purchase limit”, “money 
purchase provision” —ITA_ 147.1(1); “month” — Interpretation Act 
35(1); “office” — ITA 248(1); “officer” — Reg. 8500(4); “own” — Reg. 
8500(3)(d)(g); “Parliament” — Interpretation Act 35(1); “participating 
employer” —ITA 147.1(1); “past service pension adjustment” — ITA 
248(1), Reg. 8303(1); “pension adjustment” —ITA 248(1); “period of 
disability” — Reg. 8500(1);, “person” — ITA 248(1);. “predecessor em- 
ployer” — Reg. 8500(1); “property” — ITA 248(1); “province” — Inter- 
pretation Act 35(1), “provisional past service pension adjustment” — Reg. 
8303(2); “registered pension plan’”—ITA 248(1); “related” —ITA 
251(2)-(6), Reg. 8500(1)*multi-employer plan’; “retirement benefits’ — 
Reg. 8500(1); “share” — ITA 248(1); “specified multi-employer plan” — 
ITA 147.1(1), Reg. 8510(2), (3); “specified shareholder’ —ITA 248(1); 
“spouse” — Reg. 8500(5); “surplus” — Reg. 8500(1); “taxpayer” — ITA 
248(1); “trust”? — ITA 104(1), 248(1), (3). 


Forms [Reg. 8500]: T920: Application to amend an RPP. 


8501. Prescribed conditions for registration and 
other conditions applicable to registered pension 
plans — (1) Conditions for registration — For the 
purposes of section 147.1 of the Act, and subject to sec- 
tions 8509 and 8510, the prescribed conditions for the re- 
gistration of a pension plan are 


(a) the conditions in paragraphs 8502(a), (c), (e), (A 
and (1), 


(b) if the plan contains a defined benefit provision, the 
conditions in paragraphs 8503(4)(a) and (c), and 


(c) if the plan contains a money purchase provision, 
the conditions in paragraphs 8506(2)(a) and (d), 


and the following conditions: 


(d) there is no reason to expect, on the basis of the 
documents that constitute the plan and establish. the 
funding arrangements, that 


(i) the plan may become a revocable plan pursuant 
to subsection (2), or 


(ii) the conditions in subsection 147.1(10) of the 
Act may not be complied with, and 


(e) there is no reason to expect that the plan may be- 
come a revocable plan pursuant to subsection 147.1(8) 
or (9) of the Act or subsection 8503(15). 


Proposed Amendment — 8501 (1)(e) 


(e) there is no reason to expect that the plan may be- 
come a revocable plan pursuant to subsection 
147.1(8) or (9) of the Act or subsection 8503(15) or 
S506(4). 
Application: The February 27, 2004 draft resuledors (pensions and 
QLPs), subsec. 13(1), will ae para. 8501(1)(e) to read as above, ap- 
plicable after 2003. 


Technical Notes: Subsection 8501(1) lists the prescribed 
conditions for the registration of a pension plan. The prescribed 
conditions include, in paragraph 8501(1)(e), a condition that 
enables the Minister to refuse to register a plan where it is ap- 
parent that there may, immediately or at a future date, be non- 
compliance with certain specified conditions that are not pre- 
scribed conditions for registration. 


Paragraph 8501(1)(e) is amended to add a reference to new 
subsection 8506(4), which provides a minimum payment rule 
applicable to money purchase RPPs that offer the new RRIF- 
like benefit option to its members. To comply with this pre- 
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scribed condition as it relates to subsection 8506(4), such a 
plan would have to include a term requiring that the amount of 
variable benefits to be paid each year in respect of a member's 
account not be less than the minimum amount specified for the 
purpose of that subsection. For more details, refer to the com- 
mentary on subsections 8506(4) to (6). 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8503(6) and (8) and 8505(3) and (4); Reg. 8501(6) — Rule 
where contributions made through employer association or trade union 
from employer or individual. 

Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 
19, 30. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(2) Conditions applicable to registered pension 
plans — For the purposes of paragraph 147.1(11)(c) of 
the Act, and subject to sections 8509 and 8510, a regis- 
tered pension plan becomes a revocable plan at any time 
that it fails to comply with 


(a) a condition set out in any of paragraphs 8502(b), 
(d), (g) to (k) and (m); 


(b) where the plan contains a defined benefit provi- 
sion, a condition set out in paragraph 8503(3)(a), (b), 
(d), @); (k) or (1) or (4)(b), (d), (e) or (f); or 

(c) where the plan contains a money purchase provi- 


sion, a condition set out in any of paragraphs 
bodice to (c) and (e) to (h). 


Proposed Amendment — 8501 (2)(c) 


(c) where the plan contains a money purchase provi- 

sion, a condition set out in any of paragraphs 

8506(2)(b) to (c.1) and (e) to (i). 
Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 13(2), will amend para. ee to read as above, ap- 
plicable after 2003. 
Technical Notes: Subsection 8501(2) lists conditions that 
apply to a pension plan that has been registered. If an RPP fails — 
to comply with any of these conditions, it becomes a revocable 
plan and, pursuant to subsections 147.1(11) to (13) of the Act, 
its registration may be revoked. 
Paragraph 8501(2)(c) is amended, effective after 2003, to adda 
reference to the conditions in new paragraphs 8506(2)(c.1) and 
(i) relating to money purchase provisions. For details, refer to 
the commentary on those paragraphs. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8503(6) and (8) and 8505(3) and (4); Reg. 8501(6) — Rule 
where contributions made through employer association or trade union 
from employer or individual. 


History: Para. 8501(2)(a) amended by P.C. 1996-911, s. 14, June 20, 
1996, Canada Gazette, Part Il, July 10, 1996, applicable after 1993. 


Para. 8501(2)(c) amended by P.C. 1995-17, subsec. 9(1), January 11, 
1995, Canada Gazette, Part I, January 25, 1995, applicable after April 5, 
1994, 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(3) Permissive rules — The conditions in this Part do 
not apply in respect of a pension plan to the extent that 
they are inconsistent with the provisions of subsections 
8503(6) and (8) and 8505(3) and (4). 

History: Subsec. 8501(3) amended by P.C. 1995-17, subsec. 9(2), Janu- 


ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
1988. 


(4) Supplemental plans — Where 


(a) the benefits provided under a pension plan (in this 
subsection referred to as the ‘‘supplemental plan’’) 
that contains one defined benefit provision and no 
money purchase provisions may reasonably be consid- 
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ered to be supplemental to the benefits provided under 
a defined benefit provision (in this subsection referred 
to as the “base provision’’) of another pension plan, 


(b) the supplemental plan does not otherwise comply 
with the condition set out in paragraph 8502(a) or the 
condition in paragraph 8502(c), and 


(c) the Minister has approved the application of this 
subsection, which approval has not been withdrawn, 


for the purpose of determining whether the supplemental 
plan complies with the conditions in paragraphs 8502(a) 
and (c), the benefits provided under the base provision 
shall be considered to be provided under the supplemental 
plan. 


(5) Benefits payable after the breakdown of the 
marriage or common-law partnership — Where 


(a) an individual who is a spouse or common-law part- 
ner or former spouse or common-law partner of a 
member of a registered pension plan is entitled to re- 
ceive all or a portion of the benefits that would other- 
wise be payable under the plan to the member, and 


(b) the entitlement was created 


(i) by assignment of benefits by the member, on or 
after the breakdown of their marriage or common- 
law partnership, in settlement of rights arising out 
of their marriage or common-law partnership, or 


(ii) by a provision of the law of Canada or a prov- 
ince applicable in respect of the division of pro- 
perty between the member and the individual, on 
or after the breakdown of their marriage or com- 
mon-law partnership, in settlement of rights arising 
out of their marriage or common-law partnership, 


the following rules apply: 


(c) except where paragraph (d) applies, the benefits to 
which the individual is entitled are, for the purposes of 
this Part, deemed to be benefits provided and payable 
to the member, and 


(d) the benefits to which the individual is entitled are, 
for the purposes of this Part, deemed to be benefits 
provided and payable to the individual and not pro- 
vided or payable to the member where 


(i) the entitlement of the individual was created by 
a provision of the law of Canada or a province de- 
scribed in subparagraph (b)(i1), and 


(ii) that provision 


(A) requires that benefits commence to be paid 
to the individual at a time that may be different 
from the time benefits commence to be paid to 
the member, or 


(B) gives the individual any rights in respect of 
the benefits to which the individual is entitled in 
addition to the rights that the individual would 
have as a consequence of an assignment by the 
member, in whole or in part, of the member’s 
right to benefits under the plan. 
History: Subsec. 8501(5) amended by P.C. 2001-957, s. 9, May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year ef 
seq. 


(6) Indirect contributions — Where an employer or an 
individual makes payments to a trade union or an associa- 
tion of employers (in this subsection referred to as the 
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“contributing entity”) to enable the contributing entity 
to make contributions to a pension plan, such portion of a 
contribution made by the contributing entity to the plan as 
is reasonably attributable to a payment made to the con- 
tributing entity by an employer or individual shall, for the 
purposes of the conditions in this Part, be considered to 
be a contribution made by the employer or individual, as 
the case may be, and not by the contributing entity. 


(6.1) Member contributions for unfunded liabil- 
ity — For the purposes of the conditions in this Part, a 
contribution made by a member of a pension plan in re- 
spect of a defined benefit provision of the plan is deemed 
to be a current service contribution made by the member 
in respect of the member’s benefits under the provision if 


(a) the contribution cannot, but for this subsection, 
reasonably be considered to be made in respect of the 
member’s benefits under the provision; 


(b) the contribution is determined by reference to the 
actuarial liabilities under the provision in respect of 
periods before the time of the contribution; and 


(c) the contribution is made pursuant to an 
arrangement 


(i) under which all, or a significant number, of the 
active members of the plan are required to make 
similar contributions, 


(ii) the main purpose of which is to ensure that the 
plan has sufficient assets to pay benefits under the 
provision, and 


(111) that is approved by the Minister. 


Related Provisions: Reg. 8501(6.2) — Contribution is a prescribed eli- 
gible contribution. 


History: Subsec. 8501(6.1) added by P.C. 2003-1497, s. 8, October 2, 
2003, Canada Gazette, Part II, October 22, 2003, applicable to contribu- 
tions made after 1990. 


(6.2) Prescribed eligible contributions — For the 
purpose of paragraph 147.2(4)(a) of the Act, a contribu- 
tion described in subsection (6.1) is a prescribed eligible 
contribution. 

History: Subsec. 8501(6.2) added by P.C. 2003-1497, s. 8, October 2, 


2003, Canada Gazette, Part If, October 22, 2003, applicable to contribu- 
tions made after 1990. 


(7) Benefits provided with surplus on plan wind- 
up — Where 


(a) a single amount 1s paid in full or partial satisfaction 
of an individual’s entitlement to retirement benefits (in 
this subsection referred to as the ‘‘commuted bene- 
fits’’) under a defined benefit provision of a registered 
pension plan, 


(b) other benefits are subsequently provided to the in- 
dividual under the provision as a consequence of an 
allocation, on full or partial wind-up of the plan, of an 
actuarial surplus under the provision, 


(c) the other benefits include benefits (in this subsec- 
tion referred to as “ancillary benefits”) that, but for 
this subsection, would not be permissible under this 
Part, 


(d) if the individual had previously terminated from 
the provision and the conditions in subsection 
8304.1(14) were satisfied with respect to the termina- 
tion, it is reasonable to consider that all of the ancil- 
lary benefits are in respect of periods before 1990, and 


(e) the Minister has approved the application of this 
subsection in respect of the ancillary benefits, 


Reg. 
S. 8502(b)(iv) 


for the purpose of determining whether the ancillary be- 
nefits are permissible under this Part, the individual is 
considered to have an entitlement under the provision to 
the commuted benefits. 

History: Subsec. 8501(7) added by P.C. 1998-2256, s. 20, December 16, 


1998, Canada Gazette, Part II, January 6, 1999, applicable to benefits pro- 
vided after 1996. 

Definitions [Reg. 8501]: “active member” — Reg. 8500(1); “bene- 
fits” — Reg. 8501(5)(c); “Canada” — ITA 255, Interpretation Act 35(1); 
“common-law partnership” —ITA 248(1); “contributing entity” — Reg. 
8501(6); “contribution” — Reg. 8501(6), (7); “defined benefit provi- 
sion” — ITA 147.1(1); “employer”, “individual” —ITA 248(1); ‘“‘mem- 
ber” — ITA 147.1(1); “Minister” — ITA 248(1); “money purchase provi- 
sion’ —ITA  147.1(1); “prescribed”, “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan” —ITA 
248(1); “retirement benefits” — Reg. 8500(1); “single amount” — ITA 
147.1(1); “spouse” — Reg. 8500(5); . “supplemental plan” — Reg. 
8501(4)(a); “surplus” — Reg. 8500(1), 


8502. Conditions applicable to all plans — For the 
purposes of section 8501, the following conditions are ap- 
plicable in respect of a pension plan: 


(a) primary purpose — the primary purpose of the 
plan is to provide periodic payments to individuals af- 
ter retirement and until death in respect of their service 
as employees; 

Registered Plans Directorate Newsletters: 91-4R (registration rules 

for money purchase provisions); 94-2 (q.2 — money purchase: provi- 

sion — bridging benefit); 04-1 (transfer from a defined benefit provision). 
(b) permissible contributions — each contribu- 
tion made to the plan after 1990 is an amount that 


(1) is paid by a member of the plan in accordance 
with the plan as registered, where the amount is 
credited to the member’s account under a money 
purchase provision of the plan, or is paid in respect 
of the member’s benefits under a defined benefit 
provision of the plan, 


(11) is paid in accordance with a money purchase 
provision of the plan as registered, by an employer 
with respect to the employer’s employees or for- 
mer employees, 


(i11) is an eligible contribution that is paid in re- 
spect of a defined benefit provision of the plan by 
an employer with respect to the employer’s em- 
ployees or former employees, 


(iv) is transferred to the plan in accordance with 
any of subsections 146(16), 147(19) and 147.3(1) 
to (8) of the Act, or 


Proposed Amendment — 8502(b)(iv) 


(iv) is transferred to the plan in accordance with 
any of subsections 146(16), 146.3(14.1), 147(19) 
and 147.3(1) to (8) of the Act, or 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 14(1), will amend subpara. 8502(b)(iv) to read as above, 
applicable after 2003. 


Technical Notes: Section 8502 lists conditions that apply for 
the registration of a pension plan. Paragraph 8502(b) lists the 
contributions that are permitted to be made to an RPP. The list 
includes transfers from other registered plans in accordance 
with any of subsections 146(16) (transfer from an RRSP), 
147(19) (transfer from a DPSP) and 147.3(1) to (8) of the Act 
(transfer from an RPP). 


Paragraph 8502(b) is amended to expand the list of permissible 
contributions to include transfers from a RRIF in accordance 
with new subsection 146.3(14.1) of the Act. Subsection 
146.3(14.1) permits the direct transfer of an amount from an 
annuitant’s RRIF to a money purchase provision of an RPP for 
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the benefit of the annuitant, provided the scprieaais was prays: 
ously a member of the RPP. 


(v) is acceptable to the Minister and that is trans- 
ferred to the plan from a pension plan that is main- 
tained primarily for the benefit of non-residents in 
respect of services rendered outside Canada, 


and, for the purposes of this paragraph, 


(vi) an eligible contribution is a contribution that is 
paid by an employer in respect of a defined benefit 
provision of a pension plan is where it is an eligible 
contribution under subsection 147.2(2) of the Act 
or, in the case of a plan in which Her Majesty in 
right of Canada or a province is a participating em- 
ployer, would be an eligible contribution under 
subsection 147.2(2) of the Act if all amounts held 
to the credit of the plan in the accounts of Canada 
or the province were excluded from the assets of 
the plan, and 


(vii) such portion of the contributions that are made 
by Her Majesty in right of Canada or a province in 
respect of a defined benefit provision of the plan as 
can reasonably be considered to be made with re- 
spect to the employees or former employees of an- 
other person shall be deemed to be contributions 
that are made by that other person; | 

Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 

to comply with conditions; Reg. 8510(6) — Special rules — specified 

multi-employer plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 93-2 (foreign service). 


(c) permissible benefits — the plan does not pro- 
vide for, and its terms are such that it will not under 
any circumstances provide for, any benefits other than 
benefits 


(i) that are provided under one or more defined 
benefit provisions and are in accordance with sub- 
section 8503(2), paragraphs 8503(3)(c) and (e) to 
(1) and section 8504, 


(i1) that are provided under one or more money 
purchase provisions and are in accordance with 
subsection 8506(1), 


(iii) that the plan is required to provide by reason 
of a designated provision of the law of Canada or a 
province, or that the plan would be required to pro- 
vide if each such provision were applicable to the 
plan with respect to all its members, and 


(iv) that the plan is required to provide to an indivi- 
dual who is a spouse or common-law partner or 
former spouse or common-law partner of a mem- 
ber of the plan by reason of a provision of the law 
of Canada or a province applicable in respect of the 
division of property between the member and the 
individual, on or after the breakdown of their mar- 
riage or common-law partnership, in settlement of 
rights arising out of their marriage or common-law 
partnership; | 
Related Provisions: Reg. 8503(9)(f) — Re-employed member; Reg. 
8509(2) — Conditions . applicable after 1991 to benefits under 
grandfathered plan; Reg. 8509(4) — Grandfathered plan — Minister may 
exempt certain benefits; Reg. 8510(6) — Special rules — specified multi- 


employer plan; Reg. 8513 — Designated provision of the law of Canada 
or a province. 

History: Subpara. 8502(c)(iv) amended by P.C. 2001-957, subsec. 10(1), 
May 31, 2001, Canada Gazette, Part I, June 20, 2001, applicable to 2001 
et seq., except that if a taxpayer and a person have jointly elected pursuant 
to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, 
c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 


Income Tax Regulations 


applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 
Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 98-2 (treating excess member contribu- 
tions under a registered pension plan); 04-1 (transfer from a defined bene- 
fit provision). 
(d) permissible distributions — each distribution 
that is made from the plan is 


(i) a payment of benefits in accordance with the 
plan as registered, 


(ii) a transfer of property held in connection with 
the plan where the transfer is. made in accordance 
with subsection 147,3(3), (4.1), (7.1). or (8) of the 
Act, 


(iii) a return of all or a portion of the contributions 
made by a member of the plan or an employer who 
participates in the plan, where the payment is made 
to avoid the revocation of the registration of the 
plan, 


(iv) a return of all or a portion of the contributions 
made by a member of the plan under a defined ben- 
efit provision of the plan, where the return of con- 
tributions is pursuant to an amendment to the plan 
that also reduces the future contributions that 
would otherwise be required to be made under the 
provision by members, 


(v) a payment of interest (computed at a rate not 
exceeding a reasonable rate) in respect of contribu- 
tions that are returned as described in subparagraph 
(iv), 

(vi) a payment in full or partial satisfaction of the 
interests of a person in an actuarial surplus that re- 
lates to a defined benefit provision of the plan, 


(vii) a payment to an employer of property held in 
connection with a money purchase provision of the 
plan, or 


(viii) Where the Minister has, under subsection 
8506(2.1), waived the application of the condition 
in paragraph 8506(2)(b.1) in respect of a money 
purchase provision of the plan, a payment under 
the provision of an amount acceptable to the 
Minister; 


Proposed Amendment — Reg. 8502(d) - 
Lump sum benefit under Quebec — 
_Supplemental Pension Plans Act _ 


Canada Revenue Agency, Registered Plans _ What’ =) 
new — Questions from the Industry, RPP Consultatic n 
Session, Dec. 3, 2003: Question 5 — nuabecs s Index 


efit Where Plan Benefi t at Maximum 


This question again relates to the Quebec es baeteaes 
tioned above [an additional benefit required by the Supplemental 
Pension Plans Act of Quebec]. Where the Quebec member’ § life- 
time retirement benefit according to the terms of the pension plan 
before adding the indexing benefit is at the maximum benefit 
limit'in Reg. 8504, the SPPA requires the additional benefit to be 
paid in a cash lump sum. RPD has advised that this lump sum 
payment is neither a permissible benefit under Reg. 8502(c)(iii) 
nor a permissible distribution under Reg. 8502(d). The result is 
unworkable. Could RPD comment on the status of any ongoing 
discussions between RPD and the Quebec government concern- 
ing this matter and any resolutions that seed: a been here 


Answer 5 


We had found that the lump sum payment caused a conflict with 
the Regulations. ‘Since the lump sum amount did not represent 
the value of a specific benefit under the plan, it was not a permis- 
sible distribution under subsection 8502(d) of the Regulations. 
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We asked the Shigeuttedp of Finance to Ae at the matter and 


lump sum dayinaits®: An on 8504 of 
the orc ter hesaaie iid be : pai in a um 


transferred. 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 


History: Subpara. 8502(d)(ii) amended by P.C. 2003-1497, subsec. 9(1), 
October 2, 2003, Canada Gazette, Part II, October 22, 2003, applicable to 
transactions that occur after 1998. The subpara. formerly read: 


(ii) a transfer of property held in connection with a defined benefit 
provision of the plan to another pension plan to be held in connec- 
tion with a benefit provision of that other plan, where the transfer is 
in accordance with subsection 147.3(3), (4.1) or (8) of the Act, 


Subpara. 8502(d)(ii) amended and subpara. 8502(d)(viii) added by P.C. 
1995-17, subsecs. 10(1) and (2), January 11, 1995, Canada Gazette, Part 
If, January 25, 1995. Subpara. 8502(d)(ii) is applicable with respect to dis- 
tributions made from a pension plan after 1990 and subpara. 8502(d)(viii) 
is applicable after April 5, 1994. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money, purchase provisions); 96-3 (flexible pension plans). 


(e) payment of pension — the plan 


(i) requires that the retirement benefits of a mem- 
ber under each benefit provision of the plan com- 
mence to be paid not later than 


(A) the end ‘of the calendar year in which the 
member attains 69 years of age, or 


(B) in the case of benefits provided under a de- 
fined benefit provision, such later time as is ac- 
ceptable to the Minister, but only if the amount 
of benefits (expressed on an annualized basis) 
payable does not exceed the amount of benefits 
that would be payable if payment of the benefits 
commenced at the time referred to in clause 
ou and 


“ ae in ens case eas eed pe ie a. 


_ money purchase provision in accordance with — 
paragraph: 8506(1)(e.1), the benefits may be- 
_ gin to be paid not later than the end of the cal- _ 
-endar year in which the member ¢ attains 70 
: years of age, OA hia oe 
Adpiication’ The February 27, 2004 draft ‘Abbiations Weakhions ‘an 
QLPs), subsec. 14(2), will amend medeod 8502(e)(i) t to read as above, 
applicable after 2003. 


Technical Notes: Paragraph 8502(e) requires a an n RPP to pro- 
vide that retirement benefits will begin to be paid to each mem- 
ber no later than the end of the year in which the. pneinPer turns 
69 years of age. 


_ cannot - be 


Reg. 
S. 8502(f) 


Paragraph 8502(e) is amended to extend the pension com- 
mencement date by one year in the case of retirement benefits 
provided under a money purchase provision in accordance with 
new paragraph 8506(1)(e.1). That. paragraph allows money 
purchase RPPs to provide retirement benefits to members in a 
manner similar to that permitted under a RRIF. This amend- 
ment is intended to provide consistency with the maximum 
deferral permitted under the RRSP/RRIF tules. Specifically, 
since RRSP annuitants have until the year in which they turn 
69 years of age to convert their RRSP into a RRIF and mini- 
mum withdrawals under a RRIF are required to begin only:in 
the year following the year in which the RRIF is set up, an 

RRSP annuitant can effectively defer receipt of retirement in- 
come to the year in which they turn 70 years of age. Paragraph 


8502(e) is also amended for greater clarity. 


(41) provides that retirement benefits under each 
benefit provision are payable not less frequently 
than annually; 
History: Cl. 8502(e)(i)(A) amended. by P.C. 1998-2256, s. 21, December 
16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 1996, 
except that 
(a) subject to paragraph (b), cl. 8502(e)(i)(A), as amended, applies in 
respect of benefits provided to an individual who attained 70 years of 
age before 1997 or 69 years of age in 1996 as though the reference in 
that clause to “69 years of age” were a reference to “71 years of age” 
and ““70 years of age” respectively; and 


(b) where retirement benefits under a pension plan are provided to an 
individual by means of an annuity contract issued before March 6, 
1996 and, under the terms and conditions of the contract as they read 
immediately before that day, 


(1) the day on which annuity payments are to begin under the con- 
tract is fixed and determined and is after the year in which the 
individual attains 


(A) 69 years of age, where the individual had not attained that 
age before 1997,. or 


(B) 70 years of age, where the individual attained 69 years of 
age in 1996, and 


(11) the amount and timing of each annuity payment are fixed and 
determined, 


cl. 8502(e)G)(A), as amended, applies in respect of the benefits as 
though the reference in that clause to “69 years of age” were a refer- 
ence to “71 years of age’. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 
(f) assignment of rights — the plan includes a 
stipulation that no right of a person under the plan is 
capable of being assigned, charged, anticipated, given 
as security or surrendered, and, for the purposes of this 
condition, 


(1) assignment does not include 


(A) assignment pursuant to a decree, order or 
judgment of a competent tribunal or a written 
agreement in settlement of rights arising out of 
a marriage or common-law partnership between 
an individual and the individual’s spouse or 
common-law partner or former spouse or com- 
mon-law partner, on or after the breakdown of 
their marriage or common-law partnership, or 


(B) assignment by the legal representative of a 
deceased individual on the distribution of the 
individual’s estate, and 


(ii) surrender does not include a reduction in bene- 
fits to avoid the revocation of the registration of the 
plan; 

Related Provisions: ITA 147(2)(e) — Parallel rules for DPSPs. 


History: Cl. 8502(f)(i(A) amended by P.C. 2001-957, subsec. 10(2), 
May 31, 2001, Canada Gazette, Part Il, June 20, 2001, applicable to 2001 
et seq., except that if a taxpayer and a person have jointly elected pursuant 
tos. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, 
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c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 

Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(g) funding media — the arrangement under which 
property is held in connection with the plan is accept- 
able to the Minister; 
Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 
Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 98-1 (simplified pension plans). 
(h) investments — the property that is held in con- 
nection with the plan does not include 
(1) a_ prohibited 
8514(1), 
(ii) at any time that the plan is subject to the Pen- 
sion Benefits Standards Act, 1985 or a similar law 
of a province, an investment that is not permitted at 
that time under such laws as apply to the plan, or 


investment under subsection 


(iii) at any time other than a time referred to in sub- 
paragraph (i1), an investment that would not be per- 
mitted were the plan subject to the Pension Bene- 
fits Standards Act, 1985; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 
(i) borrowing — a trustee or other person who holds 
property in connection with the plan does not borrow 
money for the purposes of the plan, except where 


(1) the borrowing is for a term not exceeding 90 
days, 


(11) the borrowing is not part of a series of loans or 
other transactions and repayments, and 


(111) none of the property that is held in connection 
with the plan is used as security for the borrowed 


money (except where the borrowing is necessary to: 


provide funds for the current payment of benefits 
or the purchase of annuities under the plan without 
resort to a distressed sale of the property that is 
held in connection with the plan), 


or where 


(iv) the money is borrowed for the purpose of ac- 
quiring real property that may reasonably be con- 
sidered to be acquired for the purpose of producing 
income from property, 


(v) the aggregate of all amounts borrowed for the 
purpose of acquiring the property and any indebt- 
edness incurred as a consequence of the acquisition 
of the property does not exceed the cost to the per- 
son of the property, and 


(vi) none of the property that is held in connection 
with the plan, other than the real property, is used 
as security for the borrowed money; 
Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 

for money purchase provisions). 
(j) determination of amounts — except as other- 
wise provided in this Part, each amount that is deter- 
mined in connection with the plan is determined, 
where the amount is based on assumptions, using such 
reasonable assumptions as are acceptable to the Min- 
ister, and, where actuarial principles are applicable to 


Income Tax Regulations 


the determination, in accordance with generally ac- 
cepted actuarial principles; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 94-3 (using assumptions to compute the 
present value of benefits); 95-5 (conversion of a defined benefit provision 
to a money purchase provision); 96-3 (flexible pension plans). 


(k) transfer of property between provisions — 
property that is held in connection with a benefit pro- 
vision of the plan is not made available to pay benefits 
under another benefit provision of the plan (including 
another benefit provision that replaces the first benefit 
provision), except where the transaction by which the 
property is made so available is such that if the benefit 
provisions were in separate registered pension plans, 
the transaction would constitute a transfer of property 
from one plan to the other in accordance with any of 
subsections 147.3(1) to (4.1), (6), (7.1) and (8) of the 
Act; 

Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 

to comply with conditions. 


History: Para. 8502(k) amended to add reference to “(7.1)” by P.C. 2003- 
1497, subsec. 9(2), October 2, 2003, Canada Gazette, Part Il, October 22, 
2003, applicable to transactions that occur after 1998. 


Para. 8502(k) amended by P.C. 1995-17, subsec. 10(3), January 11, 1995, 
Canada Gazette, Part Ul, January 25, 1995, applicable with respect to 
transactions occurring after 1990. 


Registered Plans Directorate Newsletters: 95-5 (conversion of a 
defined benefit provision to a money purchase provision); 04-1 (transfer 
from a defined benefit provision). 


(1) appropriate pension adjustments — the plan 
terms are not such that an amount that is determined 
under Part LXXXIII in respect of the plan would be 
inappropriate having regard to the provisions of that 
Part read as a whole and the purposes for which the 
amount is determined; and 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions); 01-3 (tailored individual pension plan). 


(m) participants in GSRAs — no individual who, 
at any time after 1993, is entitled, either absolutely or 
contingently, to benefits under the plan by reason of 
employment with an employer with whom the indivi- 
dual is connected is entitled at that time, either abso- 
lutely or contingently, to benefits under a government- 
sponsored retirement arrangement (as defined in sub- 
section 8308.4(1)). 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure 
to comply with conditions. 


History: Para. 8502(m) added by P.C. 1996-911, s. 15, June 20, 1996 
Canada Gazette, Part II, July 10, 1996, applicable after 1993. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Definitions [Reg. 8502]: “amount”, “annuity” — ITA 248(1); “benefit 
provision” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “borrowed 
money” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“common-law partnership” — ITA 248(1); “connected” — Reg. 8500(3); 
“contribution” — Reg. 8501(6); “defined benefit provision” —ITA 
147.1(1); “designated provision of the law of Canada or a province” — 
Reg. 8513; “eligible contribution” — Reg. 8502(b)(vi), 8510(6)(a); “em- 
ployee”, “employer”, “employment” — ITA 248(1); “Her Majesty” — Jn- 
terpretation Act 35(1); “individual” —ITA 248(1); “member” — ITA 
147.1(1); “Minister” — ITA 248(1); “money purchase provision” — ITA 
147.1(1); “non-resident” — ITA 248(1); “participating employer” — ITA 
147.1(1); “person” —ITA 248(1); “prohibited investment’ — Reg. 
8514(1); “property” —ITA 248(1); “province” — Jnterpretation Act 
35(1); “registered pension plan” — ITA 248(1); “retirement benefits” — 
Reg. 8500(1); “security” — Interpretation Act 35(1); “spouse” — Reg. 
8500(5); “surplus” — Reg. 8500(1); “written” — Interpretation Act 
35(1)“writing”’. 
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8503. Defined benefit provisions—(1) Net 
contribution accounts — In this section and subsec- 
tion 8517(2), the net contribution account of a member of 
a pension plan in relation to a defined benefit provision of 
the plan is an account that is 


(a) credited with 


(1) the amount of each contribution that is made by 
the member to the plan in respect of the provision, 


(ii) each amount that is transferred on behalf of the 
member to the plan in respect of the provision in 
accordance with any of subsections 146(16), 
147(19) and 147.3(2) and (5) to (7) of the Act, 


(111) such portion of each amount that is transferred 
to the plan in respect of the provision in accor- 
dance with subsection 147.3(3) of the Act as may 
reasonably be considered to derive from contribu- 
tions that are made by the member to a registered 
pension plan or interest (computed at a reasonable 
rate) in respect of such contributions, 


(iv) the amount of any property that was held in 
connection with another benefit provision of the 
plan and that has been made available to provide 
benefits under the provision, to the extent that if 
the provisions were in separate registered pension 
plans, the amount would be included in the mem- 
ber’s net contribution account by reason of subpar- 
agraph (ii) or (iil), and 


(v) interest (computed at a reasonable rate deter- 
mined by the plan administrator) in respect of each 
period throughout which the account has a positive 
balance; and 


(b) charged with 


(i) each amount that is paid under the provision 
with respect to the member, otherwise than in re- 
spect of an actuarial surplus under the provision, 


(ii) the amount of any property that is held in con- 
nection with the provision (other than property that 
is in respect of an actuarial surplus under the provi- 
sion) and that is made available to provide benefits 
with respect to the member under another benefit 
provision of the plan, and 


(iii) interest (computed at a reasonable rate deter- 
mined by the plan administrator) in respect of each 
period throughout which the account has a negative 
balance. 
History: Subparas. 8503(1)(b)(i) and (ii) amended by P.C. 1995-17, sub- 
sec. 11(1), January 11, 1995, Canada Gazette, Part II, January 25, 1995, 
applicable after 1988. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


(2) Permissible benefits — For the purposes of para- 
graph 8502(c), the following benefits may, subject to the 
conditions set out in respect of each benefit, be provided 
under a defined benefit provision of a pension plan: 


(a) lifetime retirement benefits — lifetime retire- 
ment benefits provided to a member where the bene- 
fits are payable in equal periodic amounts, or are not 
so payable only by reason that 


(i) the benefits payable to a member after the death 
of the member’s spouse or common-law partner 
are less than the benefits that would be payable to 
the member were the member’s spouse or com- 
mon-law partner alive, 
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(ii) the plan provides for periodic cost-of-living ad- 
justments to be made to the benefits, where the 
adjustments 


(A) are determined in such a manner that they 
do not exceed cost-of-living adjustments war- 
ranted by increases in the Consumer Price In- 
dex after the benefits commence to be paid, 


(B) consist of periodic increases at a rate not 
exceeding 4 per cent per annum after the time 
the benefits commence to be paid, 


(C) are based on the rates of return on a speci- 
fied pool of assets after the benefits commence 
to be paid, or 


(D) consist of any combination of adjustments 
described in clauses (A) to (C), 


and, in the case of adjustments described in clauses 
(C) and (D), the present value (at the time the 
member’s benefits commence to be paid) of addi- 
tional benefits that can reasonably be expected to 
be paid as a consequence of the adjustments does 
not exceed the greater of 


(E) the present value (at the time the member’s 
benefits commence to be paid) of additional be- 
nefits that could reasonably be expected to be 
paid as a consequence of adjustments warranted 
by increases in the Consumer Price Index after 
the member’s benefits commence to be paid, 
and 


(F) the present value (at the time the member’s 
benefits commence to be paid) of additional be- 
nefits that would be paid as a consequence of 
adjustments at a fixed rate of 4 per cent per an- 
num after the time the member’s benefits com- 
mence to be paid, 


(111) where the plan does not provide for periodic 
cost-of-living adjustments to be made to the bene- 
fits, or provides only for such adjustments as are 
described in clause (11)(A) or (B), the plan provides 
for cost-of-living adjustments to be made to the be- 
nefits from time to time at the discretion of any 
person, where the adjustments, together with peri- 
odic cost-of-living adjustments, if any, are war- 
ranted by increases in the Consumer Price Index 
after the benefits commence to be paid, 


(iv) the amount of the benefits is increased as a 
consequence of additional lifetime retirement bene- 
fits becoming provided to the member under the 
provision, 

(v) the amount of the benefits 1s determined with a 
reduction computed by reference to the member’s 
age, duration of service, or both (or with any other 
similar reduction), and the amount is subsequently 
adjusted to reduce or eliminate the portion, if any, 
of the reduction that is not required for the benefits 
to comply with the conditions in paragraph (3)(c), 
(vi) the amount of the benefits is determined with a 
reduction computed by reference to the following 
benefits and the amount is subsequently adjusted to 
reduce or eliminate the reduction: 


(A) disability benefits to which the member is 
entitled under the Canada Pension Plan or a 
provincial pension plan as defined in section 3 
of that Act, 


(B) benefits to which the member is entitled 
under an employees’ or workers’ compensation 
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law of Canada or a province in respect of an in- 
jury or disability, or 


(C) benefits to which the member is entitled 
pursuant to a sickness or accident insurance 
plan or a disability insurance plan, 


(vii) the amount of the benefits is determined with 
a reduction computed by reference to other benefits 
provided under the provision in respect of the 
member that are permissible under paragraph (c), 
(d), (k) or (n), and the amount is subsequently ad- 
justed to reduce or eliminate the reduction, 


(viii) the amount of the benefits is reduced as a 
consequence of benefits that are permissible under 
paragraph (c), (d), (k) or (n) becoming provided 
under the provision in respect of the member, 


(ix) the amount of the benefits payable to the mem- 
ber while the member is in receipt of remuneration 
from a participating employer is less than the 
amount of the benefits that would otherwise be 
payable to the member if the member were not in 
receipt of the remuneration, or 


(x) the amount of the benefits is adjusted in accor- 
dance with plan terms that were submitted to the 
Minister before April 19, 2000, where the benefits 
have commenced to be paid before 2003 and the 
adjustment is approved by the Minister; 


(b) bridging benefits — bridging benefits provided 
to a member where 


(1) the bridging benefits are payable for a period 
beginning no earlier than the time lifetime retire- 
ment benefits commence to be paid under the pro- 
vision to the member and ending no later than the 
end of the month immediately following the month 
in which the member attains 65 years of age, and 


(11) the amount of the bridging benefits payable for 
a particular month does not exceed the amount that 
is determined for that month by the formula 


Ax (1 =,0025 xB) xx? 


where 


A is the amount (or a reasonable estimate thereof) 
of public pension benefits that would be paya- 
ble to the member for the month in which the 
bridging benefits commence to be paid to the 
member if 


(A) the member were 65 years of age 
throughout that month, 


(B) that month were the first month for 
which public pension benefits were payable 
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Year’s Maximum Pensionable Earnings as is 
acceptable to the Minister), 


(A) except where clause (B) is applicable, 
the number of months, if any, from the date 
on which the bridging benefits commence to 
be paid to the member to the date on which 
the member attains 60 years of age, and 


(B) where the member is totally and perma- 
nently disabled at the time the bridging be- 
nefits commence to be paid to the member 
and the member was not, at any time after 
1990, connected with an employer who has 
participated in the plan, nil, 

C is the greatest of all amounts each of which is 
the ratio of the Consumer Price Index for a 
month not before the month in which the bridg- 
ing benefits commence to be paid to the mem- 
ber and not after the particular month, to the 
Consumer Price Index for the month in which 
the bridging benefits commence to be paid to 
the member, and 

D is 

(A) except where clause (B) is applicable, 
the lesser of 10 and 


(1) where the member was not, at any 
time after 1990, connected with an em- 
ployer who has participated in the plan, 
the aggregate of all amounts each of 
which is the duration (measured in years, 
including any fraction of a year) of a pe- 
riod that is pensionable service of the 
member under the provision, and 


(II) in any other case, the aggregate that 
would be determined under subclause (1) 
if the duration of each period were multi- 
plied by a fraction (not greater than 1) 
that measures the services rendered by 
the member throughout the period to em- 
ployers who participate in the plan as a 
proportion of the services that would 
have been rendered by the member 
throughout the period to such employers 
had the member rendered services on a 
full-time basis, and 


(B) where the member is totally and perma- 
nently disabled at the time at which the 
bridging benefits commence to be paid to 
the member and the member was not, at any 
time after 1990, connected with an employer 
who has participated in the plan, 10; 


(c) guarantee period — retirement benefits (in this 
paragraph referred to as “continued retirement bene- 
fits”) provided to one or more beneficiaries of a mem- 
ber who dies after retirement benefits under the provi- 
sion commence to be paid to the member where 


(i) the continued retirement benefits are payable for 
a period beginning after the death of the member 
and ending 


to the member, 


(C) the member were entitled to the maxi- 
mum amount of benefits payable under the 
Old Age Security Act, and 


(D) the member were entitled to that propor- 
tion, not exceeding 1, of the maximum bene- 
fits payable under the Canada Pension Plan 
(or a provincial plan as defined in section 3 


of the Canada Pension Plan) that the total of 
the member’s remuneration for the 3 calen- 
dar years in which the remuneration is the 
highest is of the total of the Year’s Maxi- 
mum Pensionable Earnings for those 3 years 
(or such other proportion of remuneration to 
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(A) if retirement benefits permissible under par- 
agraph (d) are provided under the provision to a 
spouse or common-law partner or former 
spouse or common-law partner of the member, 
no later than five years, and 


(B) in any other case, no later than 15: years 
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after the day on which retirement benefits com- 
mence to be paid under the provision to the mem- 
ber, and 


(ii) the aggregate amount of continued retirement 
benefits payable under the provision for each 
month does not exceed the amount of retirement 
benefits that would have been payable under the 
provision for the month to the member if the mem- 
ber were alive; 


(d) post-retirement survivor benefits — retire- 
ment benefits (in this paragraph referred to as “‘survi- 
vor retirement benefits”) provided to one or more ben- 
eficiaries of a member who dies after retirement 
benefits under the provision commence to be paid to 
the member where 


(1) each beneficiary is, at the time of the member’s 
death, a spouse, a common-law partner, a former 
spouse, a former common-law partner or a depen- 
dant, of the member, 


(ii) the survivor retirement benefits provided to a 
spouse or common-law partner or former spouse or 
common-law partner are payable for a period be- 
ginning after the death of the member and ending 
with the death of the spouse or common-law part- 
ner or former spouse or common-law partner, 


(111) the survivor retirement benefits provided to a 
dependant are payable for a period beginning after 
the death of the member and ending no later than at 
the end of the dependant’s eligible survivor benefit 
period, 


(iv) the amount of survivor retirement benefits pay- 
able for each month to a beneficiary does not ex- 
ceed 667/3 per cent of the amount of retirement be- 
nefits that would have been payable under the 
provision for the month to the member if the mem- 
ber were alive, and 


(v) the aggregate amount of survivor retirement be- 
nefits and other retirement benefits payable under 
the provision for each month to beneficiaries of the 
member does not exceed the amount of retirement 
benefits that would have been payable under the 
provision for the month to the member if the mem- 
ber were alive; 


(ec) pre-retirement survivor benefits — retire- 
ment benefits (in this paragraph referred to as “survi- 
vor retirement benefits”) provided to one or more ben- 
eficiaries of a member who dies before retirement 
benefits under the provision commence to be paid to 
the member where 


(i) no other benefits (other than benefits permissi- 
ble under paragraph (g), (j), (1.1) or (n)) are paya- 
ble as a consequence of the member’s death, 


(ii) each beneficiary is, at the time of the member’s 
death, a spouse, a common-law partner, a former 
spouse, a former common-law partner or a depen- 
dant, of the member, 


(iii) the survivor retirement benefits provided to a 
spouse or common-law partner are payable for a 
period beginning after the death of the member and 
ending with the death of the spouse or common- 
law partner or former spouse or common-law 
partner, 


(iv) the survivor retirement benefits provided to a 
dependant are payable for a period beginning after 
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the death of the member and ending no later than at 
the end of the dependant’s eligible survivor benefit 
period, 


(v) the amount of survivor retirement benefits pay- 
able for a month to a beneficiary does not exceed 
667/3 per cent of the amount that is determined in 
respect of the month by the formula set out in sub- 
paragraph (vi), and 

(vi) the aggregate amount of survivor retirement 
benefits payable under the provision for a particu- 
lar month to beneficiaries of the member does not 


exceed the amount that is determined for the partic- 
ular month by the formula 


(A+B), 
12 


© 


where 


A. is the amount (expressed on an annualized ba- 
sis) of lifetime retirement benefits that accrued 
under the provision to the member as of the 
member’s day of death, determined without any 
reduction computed by reference to the mem- 
ber’s age, duration of service, or both, and with- 
out any other similar reduction, 


B_ is, in the case of a member who attains 65 years 
of age before the member’s death or who was, 
at any time after 1990, connected with an em- 
ployer who has participated in the plan, nil, and, 
otherwise, the amount, if any, by which the 
lesser of 


(A) the amount (expressed on an annualized 
basis) of lifetime retirement benefits that 
could reasonably be expected to have ac- 
crued to the member to the day on which the 
member would have attained 65 years of age 
if the member had survived to that day and 
continued in employment and if the mem- 
ber’s rate of remuneration had not increased 
after the member’s day of death, and 


(B) the amount, if any, by which */2 of the 
Year’s Maximum Pensionable Earnings for 
the calendar year in which the member dies 
exceeds such amount as is required by the 
Minister to be determined in respect of be- 
nefits provided, as a consequence of the 
death of the member, under other benefit 
provisions of the plan and under benefit pro- 
visions of other registered pension plans 


exceeds the amount determined for A, and 


C is the greatest of all amounts each of which is 
the ratio of the Consumer Price Index for a 
month not before the month in which the mem- 
ber dies and not after the particular month, to 
the Consumer Price Index for the month in 
which the member dies; 


(f)  pre-retirement survivor benefits — 
alternative rule — retirement benefits (in this para- 
graph referred to as “survivor benefits”) provided to a 
beneficiary of a member who dies before retirement 
benefits under the defined benefit provision com- 
mence to be paid to the member where 


(i) no other benefits (other than benefits permissi- 
ble under paragraph (g), (j), (1.1) or (n)) are paya- 
ble as a consequence of the member’s death, 
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(11) the beneficiary is a spouse or common-law 
partner or former spouse or common-law partner of 
the member, 


(iii) the survivor benefits are payable for a period 
beginning not later than the later of 


(A) the day that is one year after the day of 
death of the member, and 


(B) the end of the calendar year in which the 
beneficiary attains 69 years of age, 


and ending with the death of the beneficiary, 


(iv) the survivor benefits would be in accordance 
with paragraph (a) if the beneficiary were a mem- 
ber of the plan, and 


(v) the present value (at the time of the member’s 
death) of all benefits provided as a consequence of 
the member’s death does not exceed the present 
value (immediately before the member’s death) of 
all benefits that have accrued under the provision 
with respect to the member to the day of the mem- 
ber’s death; 


(g)  pre-retirement survivor benefits — 
guarantee period — retirement benefits provided to 
one or more individuals as a consequence of the death 
of a person who 


(1) is a beneficiary of a member who died before 
retirement benefits under the provision commenced 
to be paid to the member, 


(ii) was, at the time of the member’s death, a 
spouse or common-law partner or former spouse or 
common-law partner of the member, and 


(iu1) dies after the member’s death, 


where the benefits would be in accordance with para- 
graph (c) if the person were a member of the plan; 


(h) lump-sum payments on termination — the 
payment, with respect to a member in connection with 
the member’s termination from the plan (otherwise 
than by reason of death), of one or more single 
amounts where 


(1) the payments are the last payments to be made 
under the provision with respect to the member, 


(11) if subparagraph (iii) is not applicable, each sin- 
gle amount does not exceed the balance in the 
member’s net contribution account immediately 
before the time of payment of the single amount, 
and 
(iii) if 
(A) the Minister has, pursuant to subsection (5), 
waived the application of the conditions in par- 
agraph (4)(a) in respect of the provision, or 


(B) the member’s contributions under the provi- 
sion for each calendar year after 1990 would 
have been in accordance with paragraph (4)(a) 
if the reference in clause (1)(B) thereof to “70 
per cent” were read as a reference to “50 per 
cent”, 


each single amount does not exceed the amount 
that would be the balance in the member’s net con- 
tribution account immediately before the time of 
the payment of the single amount if, for each cur- 
rent service contribution made by the member 
under the provision, the account were credited at 
the time of the contribution with an additional 
amount equal to the amount of the contribution 
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(other than the portion of the contribution, if any, 
paid in respect of one or more periods that were not 
periods of regular employment and that would not 
have been required to be paid by the member if the 
periods were periods of regular employment); 


(i) payment of commuted value of benefits on 
death before retirement — the payment of one or 
more single amounts to one or more beneficiaries of a 
member who dies before retirement benefits under the 
provision commence to be paid to the member where 


(i) no retirement benefits are payable as a conse- 
quence of the member’s death, and 


(11) the aggregate of all amounts, each of which is 
such a single amount (other than the portion 
thereof, if any, that can reasonably be considered to 
be interest, computed at a rate not exceeding a rea- 
sonable rate, in respect of the period from the day 
of death of the member to the day the single 
amount is paid), does not exceed the present value, 
immediately before the death of the member, of all 
benefits that have accrued under the provision with 
respect to the member to the day of the member’s 
death; 


(j) lump sum payments on death — the payment 
of one or more single amounts after the death of a 
member where 


(i) the payments are the last payments to be made 
under the provision with respect to the member, 


(11) if the member dies before retirement benefits 
under the provision commence to be paid to the 
member and no retirement benefits are payable as a 
consequence of the member’s death, the aggregate 
amount to be paid at any time complies with 
whichever of the conditions in subparagraphs 
(h)Gi) and (iii) would be applicable if the single 
amounts were paid in connection with the mem- 
ber’s termination from the plan otherwise than by 
reason of death, and 


(iii) if subparagraph (ii) is not applicable, the ag- 
gregate amount to be paid at any time does not ex- 
ceed the balance, immediately before that time, in 
the member’s net contribution account in relation 
to the provision; 


(k) additional post-retirement death benefits — 
retirement benefits (in this paragraph referred to as 
“additional death benefits”) payable after the death of 
a member who dies after retirement benefits under the 
provision commence to be paid to the member where 
the additional death benefits are 


(1) retirement benefits provided to a spouse or com- 
mon-law partner or former spouse or common-law 
partner of the member that are in excess of the be- 
nefits that are permissible under paragraph (d), but 
that would be permissible under that paragraph if 
the reference in subparagraph (d)(iv) to “667/3 per 
cent” were read as a reference to “100 per cent”, 


(11) retirement benefits provided to one or more 
beneficiaries of the member thai’ are in excess of 
the benefits that are permissible under paragraph 
(c), but that would be permissible under that para- 
graph if it were read without reference to clause 
(i)(A) thereof, or 


(ii1) a combination of retirement benefits described 
in subparagraphs (i) and (ii), 
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and where 


(iv) the additional death benefits are provided in 
lieu of a proportion of the lifetime retirement bene- 
fits that would otherwise be payable under the pro- 
vision to the member, and 


(v) the present value of all benefits provided under 
the provision with respect to the member does not 
exceed the present value of the benefits that would 
be provided if 


(A) the amount of the member’s lifetime retire- 
ment benefits were determined without any re- 
duction dependent on the benefits payable after 
the death of the member or on circumstances 
that are relevant in determining such death 
benefits, 


(B) the maximum amount of retirement benefits 
that are permissible under paragraph (d) were 
payable to the member’s spouse or common- 
law partner or former spouse or common-law 
partner after the death of the member, and 


(C) those present values were determined as of 


(1) except where subclause (II) applies, the 
particular time at which retirement benefits 
under the provision commence to be paid to 
the member, and 


(II) where the additional death benefits be- 
come provided after the particular time, the 
time at which the additional death benefits 
become provided; 
(1) additional bridging benefits — bridging bene- 
fits in excess of bridging benefits that are permissible 
under paragraph (b) (referred to in this paragraph as 
“additional bridging benefits”) provided to a member 
where 


(1) the additional bridging benefits would be per- 
missible under paragraph (b) if 
(A) the formula in subparagraph (b)(ii) were re- 
placed by the formula “A/12 x C”, and 


(B) the description of A in subparagraph (b)(i1) 
were read as follows: 

“Ais 40% of the Year’s Maximum Pen- 
sionable Earnings for the year in which 
the bridging benefits commence to be 
paid to the member,” 


(ii) the additional bridging benefits are provided in 
lieu of all or a proportion of the benefits that would 
otherwise be payable under the provision with re- 
spect to the member, and 


(iii) the present value (at the time retirement bene- 
fits under the provision commence to be paid to the 
member) of all benefits provided under the provi- 
sion with respect to the member does not exceed 
the present value (at that time) of the benefits that 
would be so provided if the additional bridging be- 
nefits were not provided; 


(1.1) survivor bridging benefits — retirement be- 
nefits (in this paragraph referred to as “survivor bridg- 
ing benefits”) provided to a beneficiary of a member 
after the death of the member where 
(i) the beneficiary is a spouse or common-law part- 
ner or former spouse or common-law partner of the 
member, 
(ii) the survivor bridging benefits are payable at the 
election of the beneficiary, and 


(111) the survivor bridging benefits would be in ac- 
cordance with paragraph (1) if the beneficiary were 
a member of the plan; 


(m) Commutation of benefits — the payment with 
respect to a member of a single amount in full or par- 
tial satisfaction of the member’s entitlement to other 
benefits under the provision, where the single amount 
does not exceed the total of 


(1) the present value (at the particular time deter- 
mined in accordance with subsection (2.1)) of 


(A), the other benefits that, as a consequence of 
the payment, cease to be provided, and 


(B) benefits, other than benefits referred to in 
clause (A), that it is reasonable to consider 
would cease to be provided as a consequence of 
the payment if 


(1) where retirement benefits have not com- 
menced to be paid under the provision to the 
member at the particular time, the plan pro- 
vided for the retirement benefits that accrued 
to the member under the provision to be ad- 
justed to reflect the increase in a general 
measure of wages and salaries from the par- 
ticular time to the day on which the benefits 
commence to be paid, and 


(II) the plan provided for periodic cost-of- 
living adjustments to be made to the retire- 
ment benefits payable under the provision to 
the member to reflect increases in the Con- 
sumer Price Index after the retirement bene- 
fits commence to be paid (other than in- 
creases before the particular time), and 


(11) interest (computed at a reasonable rate) from 
the particular time to the time the single amount is 
paid; and 
(n) [commutation of benefits] — the payment, 
with respect to an individual after the death of a mem- 
ber, of a single amount in full or partial satisfaction of 
the individual’s entitlement to other benefits under the 
provision, where 


(i) the individual is a beneficiary of the member, 
(11) the single amount does not exceed the total of 


(A) the present value (at the particular time de- 
termined in accordance with subsection (2.1)) 
of the other benefits that, as a consequence of 
the payment, cease to be provided, and 


(B) interest (computed at a reasonable rate) 
from the particular time to the time the single 
amount is paid, and 


(iii) if the other benefits in respect of which the sin- 
gle amount is paid include benefits described in 
paragraph (e) and the beneficiary was a spouse or 
common-law partner or former spouse or common- 
law partner of the member at the time of the mem- 
ber’s death, the single amount is not transferred 
from the plan directly to another registered pension 
plan, a registered retirement savings plan or a reg- 
istered retirement income fund except with the ap- 
proval of the Minister. 

Related Provisions: Reg. 8302(3)— Normalized pensions; Reg. 

8503(2.1) — Rule for commutation of benefits under (2)(m) or (n); Reg. 

8503(7.1) — Bridging benefits election. 

History: Cl. 8503(2)(c)(i)(A), subparas. (2)(d)(1) and (ii), (e)(ii) and (iii), 

(f)(iv), (k)(i) and cl. (2)(k)(v)(B) amended by P.C. 2001-957, subsecs. 

11(1)+(6), May 31, 2001, Canada Gazette, Part I, June 20, 2001, applica- 
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ble to 2001 ef seq., except that if a taxpayer and a person have jointly 
elected pursuant to s..144 of the Modernization of Benefits and Obliga- 
tions Act (S.C. 2000, c. 12), in respect of the, 1998, 1999 or 2000 taxation 
year, the amendment applies to the taxpayer and the person in respect of 
the applicable taxation year ef seq. 


The word “spouse” replaced with “spouse or common-law partner” in sub- 
para. 8503(2)(a)(1), by the said P.C. 2001-957, para. 14(d), applicable as 
above. 


The words “surviving spouse” replaced with “survivor” in the opening 
words of para. 8503(2)(f) and subpara. (2)(f)(iii), by the said P.C. 2001- 
957, s. 16, applicable as above. 


The words “spouse or former spouse” replaced with “spouse or common- 
law partner or former spouse or common-law partner” in subparas. 
8503(2)(f) (1), (g)G1), (.1)G) and (n)(i11), by the said P.C. 2001-957, para. 
15(b), applicable as above. 


Subparas..8503(2)(a)(Qv) to (x) and para. (2)(1.1) added, subparas. (2)(e)(), 
(2)(MG), the closing words of subpara. (2)(h)(1i), subparas. (2)(k)(v), 
(2)()G@) and (11), para. (2)(m) and subpara. (2)(n)(1i) amended, by P.C. 
2001-153, subsecs. 6(1)-(9), January 30, 2001, Canada Gazette, Part Il, 
February 14, 2001, subparas. (2)(a)(iv) to (x), the closing words of sub- 
para. (2)(h)(i11), subpara. (2)(k)(v),. para. (2)(m), and subpara. (2)(n)(ii) ap- 
plicable after 1988; subparas. (2)(e)(i), (2)(HG), (2)()G) and (ii), and para. 
(2)(1.1) applicable after June 4, 1997. Those provisions formerly read: 


(i) no other benefits (other than benefits permissible under 
paragraphs (g), (j) and (n)) are payable as a consequence of the 
member’s death, 


(1) no other benefits (other than benefits that are permissible under 
paragraphs (g), (j) and (n)) are payable as a consequence of the 
member’s death, 


each single amount does not exceed the amount that would be the 
balance in the member’s net contribution account immediately 
before the time of payment of the single amount if, for each current 
service contribution made by the member under the provision, the 
account were credited with an additional.amount equal to the 
amount of the contribution (other than the portion thereof, if any, 
paid in respect of one or more periods that were not periods of regu- 
lar employment and that would not have been required to be paid by 
the member if the periods were periods of regular employment); 


(v) the present value (at the time retirement benefits under the pro- 
vision commence to be paid to the member) of all benefits provided 
under the provision with respect to the member does not exceed the 
present value (at that time) of the benefits that would be so provided 
if 
(A) the amount of the member’s lifetime retirement benefits 
were determined without any reduction dependent on the bene- 
fits payable after the death of the member or on circumstances 
that are relevant in determining such death benefits, and 


(B) the maximum amount of retirement benefits that are per- 
missible under paragraph (d) were payable to the member’s 
spouse or former spouse after the death of the member; 


(i) the additional bridging benefits would be permissible under para- 
graph (b) if the formula set out in subparagraph (ii) thereof were 
replaced by the formula “A x C”, 


(ii) the additional bridging benefits are provided in lieu of a propor- 
tion of the lifetime retirement benefits that would otherwise be pay- 
able under the provision to the member and any benefits related 
thereto payable after the death of the member, and 


(m) the payment with respect to a member of a single amount in full 
or partial satisfaction of the member’s entitlement to other benefits 
under the provision, where the single amount does not exceed the 
present value (at the time the single amount is paid) of 


(1) the other benefits that, as a consequence of the payment, 
cease to be provided, and 


(ii) benefits, other than benefits referred to in subparagraph (i), 
that it is reasonable to consider would cease to be provided as a 
consequence of the payment if 


(A) where retirement benefits have not commenced to be 
paid under the provision to the member at the time the sin- 
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gle amount is paid, the plan provided for the retirement be- 
nefits that accrued. to the member under the provision to be 
adjusted to reflect the increase in a general measure of 

wages and salaries from that time to the day on which the 
benefits commence to be paid, and 


(B) the plan provided for periodic cost-of-living adjust- 
ments to be made to the retirement benefits payable under 
the provision to the member to reflect increases in the Con- 
sumer Price Index after'the retirement benefits commence 
to be paid (other than increases before the time the single 
amount is paid); and 


(11) the single amount does not exceed the present value (at the time 
the single amount is paid) of the other benefits that, as a conse- 
quence of the payment, cease to be provided, and 


Cl. 8503(2)(f)(Gi1)(B) amended by P.C. 1998-2256, s. 22, December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable after 1996, ex- 
cept that 


(a) subject to paragraph (b), cl. 8503(2)(f)(411)(B), as amended, applies 
in respect of benefits provided to an individual who attained 70 years 
of age before 1997 or 69 years of age in 1996 as though the reference 
in that clause to “69 years of age” were a reference to “71 years of 
age” and “70 years of age” respectively; and 


(b) where retirement benefits under a pension plan are provided to an 
individual by means of an annuity contract issued before March 6, 
1996 and, under the terms and conditions of the contract as they read 
immediately before that day, ~ 


(i) the day on which annuity payments are to begin under the con- 
tract is fixed and determined and is after the year in which the 
. individual attains 


(A) 69 years of age, where the individual had not attained that 
age before 1997, or 


(B) 70 years of age, where the individual attained 69 years of 
age in 1996, and 


(11) the amount and timing of each annuity payment are fixed and 
determined, 


cl. 8503(2)(f)(i1)(B), as amended, applies in respect of the benefits as 
though the reference in that clause to “69 years of age” were a refer- 
ence to “71 years of age”. 


Subpara. 8503(2)(n)(i1) amended by P.C. 1995-17, subsec. 11(2), January 
11, 1995,’ Canada Gazette, Part Il, January 25, 1995, applicable with re- 
spect to payments made after April 5, 1994. 


Registered Plans Directorate Newsletters: 96-3 (flexible pension 
plans); 98-2 (treating excess member contributions under a registered pen- 
sion plan); 04-1 (transfer from a defined benefit provision). 


(2.1) Rule for commutation of benefits — For the 
purpose of determining the limit on a single amount that 
can be paid with respect to an individual under paragraph 
(2)(m) or (n), the particular time referred to in that para- 
graph is 


(a) except where paragraph (b) applies, the time the 
single amount is paid; and 


(b) an earlier time than the time the single amount is 
paid, where 


(i) the amount is based on a determination of the 
actuarial value (at the earlier time) of the indivi- 
dual’s benefits, 


(ii) the use of the earlier time in determining the 
actuarial value 


(A) is required by the Pension Benefits Stan- 
dards Act, 1985 or a similar law of a province, 
or 


(B) is reasonable having regard to accepted ac- 
tuarial practice and the circumstances in which 
the individual acquires the right to the payment, 
and 
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- (iil) except where clause (ii)(A) applies, the earlier 
time 1s no more than two years before the time the 
single amount is paid. 

History: Subsec. 8503(2.1) added by P.C. 2001-153, subsec. 6(10), Janu- 


ary 30, 2001, Canada Gazette, Part IL, February 14, 2001, applicable after 
1988. 


(3) Conditions applicable to benefits — For the pur- 
poses of subsection 8501(2) and subparagraph 8502(c)(i), 
the following conditions are applicable with respect to the 
benefits provided under each defined benefit provision of 
a pension plan: 


(a) eligible service — the only lifetime retirement 
benefits provided under the provision to a member 
(other than additional lifetime retirement benefits pro- 
vided to a member because the member is totally and 
permanently disabled at the time the member’s retire- 
ment benefits commence to be paid) are lifetime re- 
tirement benefits provided in respect of one or more of 
the following periods, namely, 


(1) a period throughout which the member is em- 
ployed in Canada by, and receives’ remuneration 
from, an employer who participates in the plan, 


(i1) a period throughout which the member was em- 
ployed in Canada by, and received remuneration 
from, a predecessor employer to an employer who 
participates in the plan, 


(iii) an eligible period of temporary absence of the 
member with respect to an employer who partici- 
pates in the plan or a predecessor employer to such 
an employer, 


(iv) a period of disability of the member subse- 
quent to a period described in subparagraph (1) 
where, throughout such part of the period of disa- 
bility as is after 1990, the member is not connected 
with an employer who participates in the plan, 


(v) a period in respect of which 


(A) benefits that are attributable to employment 
of the member with a former employer accrued 
to the member under,a defined benefit provision 
of another registered pension plan, or 


(B) contributions were made by or on behalf of 
the member under a money purchase provision 
of another registered pension plan, 


where the member has ceased to be a member of 
that other plan, 


(vi) a period throughout which the member was 
employed in Canada by a former employer where 
the period was an eligibility period for the partici- 
pation of the member in another registered pension 
plan, and 


(vii) a period acceptable to the Minister throughout 
which the member is employed outside Canada; 


(b) benefit accruals after pension commence- 
ment — benefits are not provided under the provision 
(in this paragraph referred to as the “particular provi- 
sion”) to a member in respect of a period that is after 
the day on which retirement benefits commence to be 
paid to the member under a defined benefit provision 
of 


(i) the plan, or 

(ii) any other registered pension plan if 
(A) an employer who participated under the 
particular provision for the benefit of the mem- 
ber, or 
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(B) an employer who does not deal at arm’s 


length with an employer referred to in clause 
(A) 


has participated under the defined benefit provision 
of the other plan for the benefit of the member; 


(c) early retirement — where lifetime retirement 
benefits commence to be paid under the provision to a 
member at any time before 


(1) in the case of a member whose benefits are pro- 
vided in respect of employment in a public safety 
occupation, the earliest of 


(A) the day on which the member attains 55 
years of age, 


(B) the day on which the member has 25 years 
of early retirement eligibility service in relation 
to the provision, 


(C) the day on which the aggregate of the mem- 
ber’s age (measured in years, including any 
fraction of a year) and years of early retirement 
eligibility service in relation to the provision is 
equal to 75, and 


(D) if the member was not, at any time after 
1990, connected with any employer who has 
participated in the plan, the day on which the 
member becomes totally and permanently dis- 
abled, and 


(11) in any other case, the earliest of 


(A) the day on which the member attains 60 
years of age, 


(B) the day on which the member has 30 years 
of early retirement eligibility service in relation 
to the provision, 


(C) the day on which the aggregate of the mem- 
ber’s age (measured in years, including any 
fraction of a year) and years of early retirement 
eligibility service in relation to the provision is 
equal to 80, and 


-(D) if the member was not, at any time after 

1990, connected with any employer who has 
participated in the plan, the day on which the 
member becomes totally and permanently 
disabled, 


the amount (expressed on an annualized basis) of life- 
time retirement benefits payable to the member for 
each calendar year does not exceed the amount deter- 
mined for the year by the formula 


aK. 002) X11) 
where 


X is the amount (expressed on an annualized basis) of 
lifetime retirement benefits that would be payable 
to the member for the year if the benefits were de- 
termined without a reduction computed by refer- 
ence to the member’s age, duration of service, or 
both, and without any other similar reduction, and 


Y is the number of months in the period from the day 
on which lifetime retirement benefits commence to 
be. paid to the member to the earliest of the days 
that would be determined under clauses (1)(A) to 
(C) or (ii)(A) to (C), as the case may be, if the 
member continued in employment with an em- 
ployer who participates in the plan, 
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and, for the purposes of this paragraph, 


(iii) “early retirement eligibility service” of a mem- 
ber in relation to a defined benefit provision of a 
pension plan means one or more periods each of 
which is 
(A) a period that is pensionable service of the 
member under the provision, or 


(B) a period throughout which the member was 
employed by an employer who has participated 
in the plan or by a predecessor employer to 
such an employer, and 


(iv) “years of early retirement eligibility service” 
of a member in relation to a defined benefit provi- 
sion of a pension plan means the aggregate of all 
amounts each of which is the duration (measured in 
years, including any fraction of a year) of a period 
that is early retirement eligibility service of the 
member in relation to the provision; 


(d) increased benefits for disabled member — 
where the amount of lifetime retirement benefits pro- 
vided under the provision to a member depends on 
whether the member is physically or mentally im- 
paired at the time (in this paragraph referred to as the 
“time of commencement’) at which retirement bene- 
fits under the provision commence to be paid to the 
member, 


(1) the amount of lifetime retirement benefits paya- 
ble if the member 


(A) is not totally and permanently disabled at 
the time of commencement, or 


(B) is totally and permanently disabled at the 
time of commencement and was, at any time af- 
ter 1990, connected with an employer who has 
participated in the plan 


satisfies the limit that would be determined by the 
formula set out in paragraph (c) if the member 
were not impaired at the time of commencement, 
and 


(11) the amount of lifetime retirement benefits paya- 
ble for a particular month to the member if subpar- 
agraph (i) is not applicable does not exceed the 
amount that is determined for the particular month 
by the formula 


(A +B) 
——— x C 
12 
where 


A is the amount (expressed on an annualized ba- 
sis) of lifetime retirement benefits that have ac- 
crued under the provision to the member to the 
time of commencement, determined as if the 
member were not impaired at the time of com- 
mencement and without any reduction com- 
puted by reference to the member’s age, dura- 
tion of service, or both, and without any other 
similar reduction, 


Bis, in the case of a member who attains 65 years 
of age before the time of commencement, nil, 
and, otherwise, the amount, if any, by which the 
lesser of 


(A) the amount (expressed on an annualized 
basis) of lifetime retirement benefits that 
could reasonably be expected to have ac- 
crued to the member to the day on which the 
member would have attained 65 years of age 
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if the member had survived to that day and 
continued in employment and if the mem- 
ber’s rate of remuneration had not increased 
after the time of commencement, and 


(B) the amount, if any, by which the Year’s 
Maximum Pensionable Earnings for the cal- 
endar year that includes the time of com- 
mencement exceeds such amount as is re- 
quired by the Minister to be determined in 
respect of benefits provided to the member 
under other benefit provisions of the plan 
and under benefit provisions of other regis- 
tered pension plans 


exceeds the amount determined for A, and 


C is the greatest of all amounts each of which is 
the ratio of the Consumer Price Index for a 
month not before the month that includes the 
time of commencement and not after the partic- 
ular month, to the Consumer Price Index for the 
month that includes the time of commencement; 


(ce) pre-1991 benefits — all benefits provided under 
the provision in respect of periods before 1991 are ac- 
ceptable to the Minister and, for the purposes of this 
condition, any benefits in respect of periods before 
1991 that become provided after 1988 with respect to 
a member who is connected with an employer who 
participates in the plan or was so connected at any 
time before the benefits become provided shall, unless 
the Minister is notified in writing that the benefits are 
provided with respect to the member, be deemed to be 
unacceptable to the Minister; 


(f) determination of retirement benefits — the 
amount of retirement benefits provided under the pro- 
vision to a member is determined in such a manner 
that the member’s pension credit (as determined under 
Part LX XXIII) under the provision for a calendar year 
with respect to an employer is determinable at the end 
of the year; 


(g) benefit accrual rate — if the amount of lifetime 
retirement benefits provided under the provision to a 
member is determined, in part, by multiplying the 
member’s remuneration (or a function of the mem- 
ber’s remuneration) by an annual benefit accrual rate, 
or in a manner that is equivalent to that calculation, 
the annual benefit accrual rate or the equivalent annual 
benefit accrual rate does not exceed 


(1) in the case of a member whose benefits are pro- 
vided in respect of employment as a firefighter and 
for whom the formula for determining the amount 
of the lifetime retirement benefits can reasonably 
be considered to take into account public pension 
benefits, 2.33 per cent, and 


(i1) in any other case, 2 per cent; 


(h) increase in accrued benefits — where the 
amount of lifetime retirement benefits provided to a 
member in respect of a calendar year depends on 


(1) the member’s remuneration in subsequent years, 
or 


(i1) the average wage (or other general measure of 
wages and salaries) for subsequent years, 


and this condition has not been waived by the Min- 
ister, the formula for determining the amount of life- 
time retirement benefits is such that 


(iii) the percentage increase from year to year in 
the amount of lifetime retirement benefits that ac- 


Part LXXXV — Registered Pension Plans 


crued to the member in respect of the year can rea- 
sonably be expected to approximate or be less than 
the percentage increase from year to year in the 
member’s remuneration or in the average wage (or 
other general measure of wages and salaries), as 
the case may be, or 

(iv) the condition in subparagraph (111) is not satis- 
fied only by reason that the formula can reasonably 
be considered to have been designed taking into ac- 
count the public pension benefits payable to 
members, 


and, for the purposes of this condition, where in deter- 
mining the amount of lifetime retirement benefits pro- 
vided under the provision to a member there is de- 
ducted an amount described in subparagraph (j)(i), it 
shall be assumed that the amount so deducted is nil; 


(1) where the amount of lifetime retirement benefits 
provided to a member in respect of a calendar year de- 
pends on the member’s remuneration in other years, 
the formula for determining the amount of the lifetime 
retirement benefits is such that any increase in the 
amount of lifetime retirement benefits that accrued to 
the member in respect of the year that is attributable to 
increased remuneration is primarily attributable to an 
increase in the rate of the member’s remuneration; 


(j) Offset benefits — where 


(1) in determining the amount of lifetime retirement 
benefits provided under the provision to a member 
there is deducted 


(A) the amount of lifetime retirement benefits 
provided to the member under a benefit provi- 
sion of a registered pension plan, or 


(B) the amount of a lifetime annuity that is pro- 
vided to the member under a deferred profit 
sharing plan, and 


(i1) a single amount is paid in full or partial satis- 
faction of the member’s entitlement to benefits 
under the benefit provision referred to in clause 
(i)(A) or the deferred profit sharing plan referred to 
in clause (1)(B), 


the amount that is so deducted in determining the 
amount of the member’s lifetime retirement benefits 
under the defined benefit provision includes the 
amount of lifetime retirement benefits or lifetime an- 
nuity that may reasonably be considered to have been 
forgone as a consequence of the payment of the single 
amount; 

(k) bridging benefits —cross-plan _restric- 
tion — bridging benefits are not paid under the provi- 
sion to a member who receives bridging benefits under 
another defined benefit provision of the plan (in this 
paragraph referred to as the “particular plan’’) or under 
a defined benefit provision of another registered pen- 
sion plan, except that this condition is not applicable 
where it is waived by the Minister or where 


(i) bridging benefits are paid to the member under 
only one defined benefit provision of the particular 
plan, 


(ii) the decision to provide bridging benefits under 
the particular plan to the member was not made by 
the member, by persons with whom the member 
does not deal at arm’s length or by the member and 
such persons, and 

(iii) each employer who has participated in any 
registered pension plan (other than the particular 
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plan) under a defined benefit provision of which 
the member receives bridging benefits 


(A) has not participated in the particular plan, 
and 


(B) has always dealt at arm’s length with each 
employer who has participated in the particular 
plan, 


and, for the purposes of this paragraph, bridging bene- 
fits provided under a defined benefit provision of a 
registered pension plan to the member do not include 
benefits that are provided on a basis no more favour- 
able than an actuarially equivalent basis in lieu of all 
or a proportion of the benefits that would otherwise be 
payable under the provision with respect to the mem- 
ber; and 


(1) division of benefits on breakdown of the 
marriage or common-law partnership — if, by 
reason of a provision of a law described in subpara- 
graph 8501(5)(b)(11), an individual who is a spouse or 
common-law partner or former spouse or common-law 
partner of a member becomes entitled to receive all or 
a portion of the benefits that would otherwise be paya- 
ble under the defined benefit provision to the member, 
and paragraph 8501(5)(d) applies with respect to the 
benefits, 


(1) the present value of benefits provided under the 
provision with respect to the member (including, 
for greater certainty, benefits provided with respect 
to the individual) is not increased as a consequence 
of the individual becoming so entitled to benefits, 
and 


(i1) the benefits provided under the provision to the 
member are not, at any time, adjusted to replace, in 
whole or in part, the portion of the member’s bene- 
fits to which the individual has become entitled. 


Related Provisions: Reg. 8500(7) — Amounts allocated under money 
purchase provision deemed to be contribution; Reg. 8501(2)(b) — Revo- 
cation of plan for failure to comply with conditions; Reg. 8503(13) — 
Statutory pension plans — special rules; Reg. 8510(5) — Special rules — 
multi-employer plan; Reg. 8510(6) — Special rules — specified multi-em- 
ployer plan; Reg. 8510(8) — Purchase of additional benefits — specified 
multi-employer plan. 


History: Para. 8503(3)(g) amended by P.C. 2003-1920, s. 1, December 3, 
2003, Canada Gazette, Part If, December 17, 2003, applicable after 2002. 
The para. formerly read: 


(g) where the amount of lifetime retirement benefits provided under 
the provision to a member 1s determined, in part, by multiplying the 
member’s remuneration (or a function of the member’s remunera- 
tion) by an annual benefit accrual rate, or in a manner that is 
equivalent to such a multiplication, the benefit accrual rate or the 
equivalent benefit accrual rate, as the case may be, does not exceed 
AApermcenit: 


Para. 8503(3)(1) amended by P.C. 2001-957, subsec. 11(7), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 ef seq., except 
that if a taxpayer and a person have jointly elected pursuant to s. 144 of 
the Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in 
respect of the 1998, 1999 or 2000 taxation year, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year ef 
seq. 


The closing words of para. 8503(3)(k) amended by P.C. 2001-153, subsec. 
6(11), January 30, 2001, Canada Gazette, Part Il, February 14, 2001, ap- 
plicable after June 4, 1997. 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 
8, 32. 


Registered Pians Directorate Newsletters: 93-2 (foreign service 
newsletter); 99-1 (proportionality condition for pre-1990 pension bene- 
fits); 2000-1 (foreign service newsletter update). 
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(4) Additional conditions — For the purposes of sec- 
tion 8501, the following conditions are applicable in re- 
spect of each defined benefit provision of a pension plan: 


(a) member contributions — where members are 
required or permitted to make contributions under the 
provision, 


(1) the aggregate amount of current service contri- 
butions to be made by a member in respect of a 
calendar year after 1990, no part of which is a pe- 
riod of disability or an eligible period of reduced 
pay or temporary absence of the member, does not 
exceed the lesser of 


(A) 9 per cent of the aggregate of all amounts 
each of which is the member’s compensation 
for the year from an employer who participates 
in the plan in the year for the benefit of the 
member, and , 


(B) the aggregate of $1,000 and 70 per cent of 
the aggregate of all amounts each of which is 
the amount that would be the member’s pension 
credit (as determined under Part LX XXIII) for 
the year under the provision with respect to an 
employer if section 8302 were read without ref- 
erence to paragraphs (2)(b) and (3)(g) thereof, 


(11) the method for determining current service con- 
tributions to be made by a member in respect of a 
calendar year that includes a period of disability or 
an eligible period of reduced pay or temporary ab- 
sence of the member (referred to in this subpara- 
graph as a “period of reduced services’’) is consis- 
tent with that used for determining contributions in 
respect of years described in subparagraph (i), ex- 
cept that the member may be permitted or required 
to make, in respect of a period of reduced services, 
current service contributions not exceeding the 
amount reasonably necessary to fund the member’s 
benefits in respect of the period of reduced ser- 
vices, and 


(111) the aggregate amount of contributions to be 
made by a member in connection with benefits 
that, as a consequence of a transaction, event or 
circumstance occurring at a particular time, be- 
come provided under the provision in respect of 
periods before that time does not exceed the 
amount reasonably necessary to fund such benefits; 


(b) pre-payment of member contributions — 
the contributions that are made under the provision by 
a member in respect of a calendar year are not paid 
before the year; 


(c) reduction in benefits and return. of contri- 
butions — where the plan is not established by an 
enactment of Canada or a province, it includes a stipu- 
lation that permits, for the purpose of avoiding revoca- 
tion of the registration of the plan, 


(1) the plan to be amended at any time to reduce the 
benefits provided under the provision with respect 
to a member, and 


(ii) a contribution that is made under the provision 
by a member or an employer to be returned to the 
person who made the contribution 


which stipulation may provide that an amendment to 
the plan, or a return of contributions, is subject to the 
approval of the authority administering the Pension 
Benefits Standards Act, 1985 or a similar law of a 
province; 
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(d) undue deferral of payment — each single 
amount that is payable after the death of a member is 
paid as soon as is practicable after the member’s death 
(or, in the case of a single amount permitted by reason 
of paragraph (2)(j), after all other benefits have been 
paid); 

(e) evidence of disability — where additional life- 
time retirement benefits are provided under the provi- 
sion to a member because the member is totally and 
permanently disabled, the additional benefits are not 
paid before the plan administrator has received from a 
medical doctor who is licensed to practise under the 
laws of a province or of the place where the member 
resides a written report providing the information on 
the medical condition of the member taken into ac- 
count by the administrator in determining that the 
member is totally and permanently disabled; and 


(f) where lifetime retirement benefits are provided 
under the provision to a member in respect of a period 
of disability of the member, the benefits, to the extent 
that they would not be in accordance with paragraph 
(3)(a) 1f that paragraph were read without reference to 
subparagraph (iv) thereof, are not paid before the plan 
administrator has received from a medical doctor who 
is licensed to practise under the laws of a province or 
of the place where the member resides a written report 
providing the information on the medical condition of 
the member taken into account by the administrator in 
determining that the period is a period of disability. 


Related Provisions: Reg. 8501(2)(b) — Revocation of plan for failure 
to comply with conditions; Reg. 8503(5) — Minister may waive member 
contribution conditions; Reg. 8509(10.1) — Conditions inapplicable for 
pre-1992 plans; Reg. 8510(6) — Special rules — specified multi-employer 
plan. 


History: Para. 8503(4)(c) amended by P.C. 1995-17, subsec. 11(3), Janu- 
ary 11, 1995, Canada Gazette, Part II, January 25, 1995, applicable after 
1988. 


Paras. 8503(4)(e) and (f) repealed and substituted by P.C. 1995-17, sub- 
secs. 11(4) and\(5), January 11, 1995, Canada Gazette, Part II, January 25, 
1995. The repeal of former. paras. (e) and (f) is applicable after 1988 and 
new paras. (e) and (f) are applicable with respect to benefits that com- 
mence to be paid after April 5, 1994. 


Registered Plans Directorate Newsletters: 96-3 (flexible pension 
plans); 04-1 (transfer from a defined benefit provision). 


(5) Waiver of member contribution conditions — 
The Minister may waive the conditions in paragraph 
(4)(a) where member contributions under a defined bene- 
fit provision of a pension plan are determined in a manner 
acceptable to the Minister and it is reasonable to expect 
that, on a long-term basis, the aggregate of the regular 
current service contributions made under the provision by 
all members will not exceed '/2 of the amount that is re- 
quired to fund the aggregate benefits in respect of which 
those contributions are made. 3 


(6) Pre-retirement death benefits — A pension plan 
may provide, in the case of a member who dies before 
retirement benefits under a defined benefit provision of 
the plan commence to be paid to the member but after 
becoming eligible to have retirement benefits commence 
to be paid, benefits under the provision to the benefi- 
ciaries of the member where the benefits would be in ac- 
cordance with subsection (2) if retirement benefits under 
the provision had commenced to be paid to the member 
immediately before the member’s death. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8503(6). 
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(7) Commutation of lifetime retirement benefits — 
Where a pension plan permits a member to receive a sin- 
gle amount in full or partial satisfaction of the member’s 
entitlement to lifetime retirement benefits under a defined 
benefit provision of the plan, the following rules apply: 


(a) the condition in subparagraph (2)(b)(i) that the 
payment of bridging benefits under the provision not 
commence before lifetime retirement benefits com- 
mence to be paid under the provision to the member is 
not applicable where, before the member’s lifetime re- 
tirement benefits commence to be paid, a single 
amount is paid in full satisfaction of the member’s en- 
titlement to the lifetime retirement benefits; and 


(b) such part of the member’s lifetime retirement be- 
nefits as remains payable after a single amount is paid 
in full satisfaction of the member’s entitlement to life- 
time retirement benefits that would otherwise be paya- 
ble after the member attains a particular age shall be 
deemed, for the purposes of the conditions in this sec- 
tion, to be lifetime retirement benefits and not to be 
bridging benefits. ; 


(7.1) Bridging benefits and election — Where a pen- 
sion plan permits a member, or a spouse or common-law 
partner or former spouse or common-law partner of the 
member, to elect to receive benefits described in any of 
paragraphs (2)(b), (1) or (1.1) under a defined benefit pro- 
vision of the plan on a basis no more favourable than an 
actuarially equivalent basis in lieu of all or a proportion of 
the benefits that would otherwise be payable under the 
provision with respect to the member, the following rules 
apply: 
(a) the condition in subparagraph (2)(b)(i) that the 
payment of bridging benefits under the provision not 
commence before lifetime retirement benefits com- 
mence to be paid under the provision to the member 
does not apply if, as a consequence of the election, no 
lifetime retirement benefits remain payable under the 
provision to the member; and 


(b) for the purpose of determining whether retirement 
benefits provided under the provision to beneficiaries 
of the member are in accordance with paragraphs 
(2)(c), (d) and (k), the election may be disregarded. 
History: The words “spouse or former spouse” replaced with “spouse or 
common-law partner or former spouse or common-law partner” in the 
opening words of subsec. 8503(7.1), by P.C. 2001-957, para. 15(c), May 
31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et 
seq., except that if a taxpayer and a person have jointly elected pursuant to 
s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 
Subsec. 8503(7.1) added by P.C. 2001-153, subsec. 6(12), January 30, 
2001, Canada Gazette, Part Il, February 14, 2001, applicable after June 4, 
19971. 


(8) Suspension or cessation of pension — A pen- 
sion plan may provide for 
(a) the suspension of payment of a member’s retire- 
ment benefits under a defined benefit provision of the 
plan where 
(i) the retirement benefits payable to the member 
after the suspension are not altered by reason of the 
Suspension, or 
(ii) subsection (9) is applicable in respect of the 
member’s retirement benefits; and 


(b) the cessation of payment of any additional benefits 
that are payable to a member under a defined benefit 
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provision of the plan because of a physical or mental 

impairment of the member or the termination of the 

member’s employment under a downsizing program 

(within the meaning assigned by subsection 8505(1)). 
Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8503(8). 


History: Para. 8503(8)(b) amended by P.C. 1995-17, subsec. 11(6), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
1988. 


(9) Re-employed member — Subject to subsection 
(10), where a pension plan provides, in the case of a 
member who becomes an employee of a participating em- 
ployer after the member’s retirement benefits under a de- 
fined benefit provision of the plan have commenced to be 
paid, that 


(a) payment of the member’s retirement benefits under 
the provision is suspended while the member is em- 
ployed by a participating employer, and 

(b) the amount of retirement benefits payable to the 
member after the suspension is redetermined 


(i) to include benefits in respect of all or any part 
of the period throughout which payment of the 
member’s benefits was suspended, 


(i.1) where the retirement benefits payable under 
the provision to the member after the suspension 
are not adjusted by any cost-of-living or similar ad- 
justments in respect of the period throughout which 
payment of the member’s benefits was suspended, 
to take into account the member’s remuneration 
from the employer for the period throughout which 
payment of the benefits was suspended, 


(ii) where the member was totally and permanently 
disabled at the time the member’s retirement bene- 
fits commenced to be paid, to include benefits in 
respect of all or a part of the period of disability of 
the member, 


(ii1) where the amount of the member’s retirement 
benefits was previously determined with a reduc- 
tion computed by reference to the member’s age, 
duration of service, or both, or with any other simi- 
lar reduction, by redetermining the amount of the 
reduction, or 


(iv) where payment of the member’s retirement be- 
nefits resumes after the member attains 65 years of 
age, by applying an adjustment for the purpose of 
compensating, in whole or in part, for the payments 
forgone by the member after attaining 65 years of 
age, 
the following rules apply: 

(c) the condition in paragraph (3)(b) is not applicable 

in respect of benefits provided under the provision to 

the member in respect of a period throughout which 

payment of the member’s benefits is suspended, 


(d) where the member was totally and permanently 
disabled at the time the member’s retirement benefits 
commenced to be paid, the condition in paragraph 
(3)(b) is not applicable in respect of benefits provided 
under the provision to the member in respect of a pe- 
riod of disability of the member, 


(e) the conditions in paragraphs (2)(b) and (3)(c) and 
(d) and section 8504 are applicable in respect of bene- 
fits payable under the provision to the member after a 
suspension of the member’s retirement benefits as if 
the member’s retirement benefits had not previously 
commenced to be paid, and 
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(f) for the purpose of paragraph 8502(c) as it applies in 
respect of benefits provided under the provision on the 
death of the member during or after a period through- 
out which payment of the member’s benefits is sus- 
pended, subsections (2) and (6) are applicable as if the 
member’s retirement benefits had not commenced to 
be paid before the period. 

History: Subpara. 8503(9)(b)(i.1) added by P.C. 1995-17, subsec. 11(7), 

January 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable 

after 1988. 


(10) Re-employed member — special rules not 
applicable — Subsection (9) does not apply in respect 
of benefits provided under a defined benefit provision of 
a pension plan to a member unless the terms of the plan 
that provide for the redetermination of the amount of the 
member’s retirement benefits do not apply where retire- 
ment benefits have, at any time, been paid under the pro- 
vision to the member while the member was an employee 
of a participating employer. 


(11) Re-employed member — anti-avoidance — 
Where a member of a registered pension plan has become 
an employee of a participating employer after the mem- 
ber’s retirement benefits under a defined benefit provision 
of the plan have commenced to be paid and it is reasona- 
ble to consider that one of the main reasons for the em- 
ployment of the member is to enable the member to bene- 
fit from terms of the plan that provide for a 
redetermination of the amount of the member’s retirement 
benefits provided in respect of a period before the bene- 
fits commenced to be paid, the plan becomes. a revocable 
plan at the time the payment of the member’s benefits 
resumes. 


(12) Limits dependent on Consumer Price In- 
dex — Benefits provided under a defined benefit provi- 
sion of a pension plan that are benefits to which a condi- 
tion in any of subparagraphs (2)(b)(i1) and (e)(v) and (vi) 
and (3)(d)(ii) 1s applicable shall be deemed to comply 
with the condition where they would so comply if the 
Consumer Price Index ratio computed as part of the 
formula that applies for the purpose of the condition were 
replaced by a substantially similar measure of the change 
in the Consumer Price Index. 


(13) Statutory plans — special rules — Notwith- 
standing subsection (3), 


(a) for the purposes of the condition in paragraph 
(3)(b) as it applies in respect of benefits provided 
under the pension plan established by the Public Ser- 
vice Superannuation Act, the reference to “any other 
registered pension plan” in subparagraph (3)(b)(ii) 
does not include the pension plans established by the 
Canadian Forces Superannuation Act and the Royal 
Canadian Mounied Police Superannuation Act; and 


(b) the condition in paragraph (3)(c) does not apply in 
respect of benefits provided under the pension plan es- 
tablished by the Canadian Forces Superannuation 
Act. 


(14) Artificially reduced pension adjustment — 
Where 


(a) the amount of lifetime retirement benefits provided 
under a defined benefit provision of a registered pen- 
sion plan to a member depends on the member’s 
remuneration, 


(b) remuneration (in this subsection referred to as “‘ex- 
cluded remuneration”) of certain types is disregarded 
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for the purpose of determining the amount of the 
member’s lifetime retirement benefits, and 


(c) it can reasonably be considered that one of the 
main reasons that remuneration in the form of ex- 
cluded remuneration was paid to the member by an 
employer at any time was to artificially reduce a pen- 
sion credit of the member under the provision with re- 
spect to the employer, 


the following rules apply for the purposes of the condi- 
tions in subsection 8504(1): 


(d) the member shall be deemed to have been con- 
nected with the employer while the member was em- 
ployed by the employer, and 


(e) the member shall be deemed not to have received 
such remuneration as is excluded remuneration. 


(15) Past service employer contributions — Where 


(a) a contribution that is made by an employer to a 
registered pension plan is made, in whole or in part, in 
respect of benefits (in this subsection referred to as 
“past service benefits”) provided under the plan to a 
member in respect of a period before 1990 and before 
the calendar year in which the contribution is made, 


(b) the contribution is made 
(i) after December 10, 1989, or 


(11) before December 10, 1989 where the contribu- 
tion has not, before that date, been approved by the 
Minister under paragraph 20(1)(s) of the Act, and 


(c) it is reasonable to consider that all or substantially 
all of such portion of the contribution as is in respect 
of past service benefits was paid by the employer, with 
the consent of the member, in lieu of a payment or 
other benefit to which the member would otherwise be 
entitled, 


the plan becomes, for the purposes of paragraph 
147.1(11)(c) of the Act, a revocable plan on the later of 
December 11, 1989 and the day immediately before the 
day on which the contribution is made. 


Related Provisions: Reg. 8505(8) — Exemption from past service con- 
tribution rule. 


Definitions [Reg. 8503]: “additional bridging _ benefits” — Reg. 
8503(2)(1); “additional death benefits” — Reg. 8503(2)(k); “administra- 
tor’ —ITA 147.1(1); “aggregate” — Reg. 8509(2)(c)(Gi); “amount” — 
Reg. 8509(2)(c)(ii); “annuity” — ITA 248(1); “any other registered pen- 
sion plan” — Reg. 8503(13)(a); “arm’s length” —ITA 251(¢1); “average 
wage” —ITA  147.1(1); “beneficiary”, “benefit provision” — Reg. 
8500(1); “benefit year” — Reg. 8504(6); “benefits” — Reg. 8501(5)(c); 
“bridging benefits” — Reg. 8500(1), 8503(7)(b); “bridging period” — 
Reg. 8504(5); “Canada” —ITA 255, Interpretation Act 35(1); “com- 
mencement” — Interpretation Act  35(1); “compensation” —ITA 
147.1(1); “compensation year” — Reg. 8504(2)(b)J; “connected” — Reg. 
8500(3); “consequence of the death”, “consequence of the member’s 
death” —ITA 248(8); “Consumer Price Index” — Reg. 8500(1); “contin- 
ued retirement benefits’ — Reg. 8503(2)(c); “contribution” — Reg. 
8501(6), (7); “death benefit” —ITA 248(1); “deferred profit sharing 
plan” — ITA 147(1), 248(1); “defined benefit provision” — ITA 147.1(1), 
Reg 8504(9); “dependant” — Reg. 8500(1); “early retirement eligibility 
service’ — Reg. 8503(3)(c)(ii1); “eligible period of reduced pay”, “eligi- 
ble period of temporary absence”, “eligible survivor benefit period” — 
Reg. 8500(1); “employed”, “employee”, “employer”, “employment” — 
ITA 248(1); “excluded remuneration” — Reg. 8503(14)(b); “highest aver- 
age compensation” — Reg. 8504(2); “individual” — ITA 248(1); “‘life- 
time retirement benefits” — Reg. 8500(1), 8503(7)(b), 8504(6); “mem- 
ber’ —ITA 147.1(1); “member’s total indexed compensation” — Reg. 
8504(2); “Minister” — ITA 248(1); “money purchase provision” — ITA 
147.1(1); “ntonth” — Interpretation Act 35(1); “net contribution ac- 
count” — Reg. 8503(1); “participating employer’ —ITA 147.1(1); “par- 
ticular plan’ —Reg.  8503(3)(k); “particular provision” — Reg. 
8503(3)(b); “past service benefits’ — Reg. 8503(15)(a); “payment 
year’ — Reg. 8504(6)(a); “pension credit” — Reg. 8301, 8308.1(2)-(4), 
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8308.3(2), (3); “pensionable service”, “period of disability” — Reg. 
8500(1); “period of reduced services” — Reg. 8503(4)(a)(ii); “person” — 
ITA 248(1); “predecessor employer” — Reg. 8500(1); “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “public pension benefits”, 
“public safety occupation” — Reg. 8500(1); “registered pension plan’ — 
ITA 248(1); “registered retirement income fund” — ITA 146.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), 248(1); “related” — 
ITA 251(2)-(6); “retirement benefits’ — Reg. 8500(1); “single 
amount” —ITA_ 147.1(1); “specified year” — Reg. 8504(1)(a)(i); 
“spouse” — Reg. 8500(5); “surplus” — Reg. 8500(1); “surviving spouse 
benefits” — Reg. . 8503(2)(f); “survivor retirement — benefits” — Reg. 
8503(2)(d), (e); “time of commencement” — Reg. 8503(3)(d); “totally and 
permanently disabled” — Reg. 8500(1); “writing” — Interpretation Act 
35(1); “written” — Interpretation Act 35(1)“writing”; “year of commence- 
ment” — Reg. 8504(1)(a), 8504(2); “Year’s Maximum Pensionable Earn- 
ings” — Reg. 8500(1); “years of early retirement eligibility service” — 
Reg. 8503(3)(c)(y). 


8504. Maximum benefits — (1) Lifetime retirement 
benefits — For the purposes of subparagraph 8502(c)(i), 
the following conditions are applicable in respect of the 
lifetime retirement benefits provided to a member under a 
defined benefit provision of a pension plan: 


(a) the amount (expressed on an annualized basis) of 
lifetime retirement benefits payable to the member for 
the calendar year (in this paragraph referred to as the 
“year of commencement’) in which the lifetime retire- 
ment benefits commence to be paid does not exceed 
the aggregate of 


(1) the aggregate of all amounts each of which is, in 
respect of a calendar year after 1990 (in this para- 
graph referred to as a “specified year’) in which 
the member was, at any time, connected with an 
employer who participated in the plan in the year 
for the benefit of the member, the lesser of 


(A) the amount determined by the formula 


D2 Awe 
C 


where 


A is the aggregate of all amounts each of 
which is the member’s compensation for the 
specified year from an employer who partic- 
ipated under the provision in the year for the 
benefit of the member, 


Bis the greatest of all amounts each of which 
is the average wage for a calendar year not 
before the specified year and not after the 
year of commencement, and 


C is the average wage for the specified year, 


and 
(B) the amount determined by the formula 
Doe. 
where 


D is the defined benefit limit for the year of 
commencement, and 


E is the fraction of the specified year that is 
pensionable service of the member under the 
provision, and 


(ii) the amount determined by the formula 


FxG 
where 
F is the lesser of 


(A) 2 per cent of the member’s highest aver- 
age compensation (computed under subsec- 


Reg. 
S. 8504(2)(b) 


tion (2)) for the purpose of the provision, in- 
dexed to the year of commencement, and 


(B) the defined benefit limit for the year of 
commencement, and; 


G is the aggregate of all amounts each of which is 
the duration (measured in years, including any 
fraction of a year) of a period that is pensiona- 
ble service of the member under the provision 
and no part of which is in a specified year; and 


(b) the amount of lifetime retirement benefits payable 
to the member for a particular calendar year after the 
year in which the lifetime retirement benefits com- 
mence to be paid does not exceed the product of 


(i) the aggregate of the amounts determined under 
subparagraphs (a)(i) and (ii), and 


(i1) the greatest of all amounts each of which is the 
ratio of 


(A) the average Consumer Price Index for a cal- 
endar year not earlier than the calendar year in 
which the lifetime retirement benefits com- 
mence to be paid and not later than the particu- 
lar year 


to 


(B) the average Consumer Price Index for the 
calendar year in which the lifetime retirement 
benefits commence to be paid. 


Related Provisions: Reg. 8503(14) — Rules applicable where pension 
credit artificially reduced; Reg. 8504(2) — Meaning of highest average 
compensation; Reg. 8504(3) — Alternative compensation rules; Reg. 
8504(4) — Part-time employees; Reg. 8504(10) — Excluded benefits; 
Reg. 8504(13) — Alternative CPI indexing; Reg. 8505(7) — Exclusion 
from maximum pension rules; Reg. 8510(5) — Special rules — multi-em- 
ployer plan. 


Information Circulars: 98-2: Prescribed compensation for RPPs. 


(2) Highest average compensation — For the pur- 
poses of subsection (1) and paragraph 8505(3)(d), the 
highest average compensation of a member of a pension 
plan for the purpose of a defined benefit provision of the 
plan, indexed to the calendar year (in this subsection re- 
ferred to as the “year of commencement’) in which the 
member’s retirement benefits under the provision com- 
mence to be paid, is, 


(a) in the case of a member who has been employed 
for 3 non-overlapping periods of 12 consecutive 
months each by employers who participated under the 
provision for the benefit of the member, '/3 of the 
greatest of all amounts each of which is the aggregate 
of the member’s total indexed compensation for the 
purpose of the provision for each of the 36 months in 
3 such periods throughout which the member was so 
employed, and 


(b) in any other case, the amount determined by the 
formula 
H 


12x= 
I 


where 


H_ is the aggregate of all amounts each of which is the 
member’s total indexed compensation for the pur- 
pose of the provision for a month throughout which 
the member was employed by an employer who 
participated under the provision for the benefit of 
the member, and 
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I is the number of months for which total indexed 
compensation is included in the amount determined 
for H, 


and, for the purposes of this subsection, the member’s to- 

tal indexed compensation for a month for the purpose of 

the provision is the amount determined by the formula 
K 


Jx= 
L 


where 


J is the aggregate of all amounts each of which is such 
portion of the member’s compensation for the calen- 
dar year (in this subsection referred to as the “compen- 
sation year’) that includes the month from an em- 
ployer who participated under the provision for the 
benefit of the member as may reasonably be consid- 
ered to have been received in the month or to other- 
wise relate to the month, 


K is the greatest of all amounts each of which is the av- 
erage wage for a calendar year not before the later of 
the compensation year and 1986 and not after the year 
of commencement, and 


L is the average wage for the later of the compensation 
year and 1986. 


Related Provisions: Reg. 8504(3) — Alternative compensation rules; 
Reg. 8504(4) — Part-time employees. 


(3) Alternative compensation rules — Lifetime re- 
tirement benefits provided to a member under a defined 
benefit provision of a pension plan shall be deemed to 
comply with the conditions in subsection (1) where they 
would so comply if either or both of the following rules 
were applicable: 


(a) determine, for the purpose of subsection (2), the 
member’s compensation from an employer for a cal- 
endar year by adding to the compensation otherwise 
determined such portion of the amount of each bonus 
and retroactive increase in remuneration paid by the 
employer to the member after the year as may reason- 
ably be considered to be in respect of the year and by 
deducting therefrom such portion of the amount of 
each bonus and retroactive increase in remuneration 
paid by the employer to the member in the year as 
may reasonably be considered to be in respect of a 
preceding year; and 


(b) determine, for the purpose of computing the 
amount J in subsection (2), the portion of the mem- 
ber’s compensation from an employer for a calendar 
year that may reasonably be considered to relate to a 
month in the year by apportioning the compensation 
uniformly over the period in the year in respect of 
which it was paid. 


(4) Part-time employees — Where the pensionable 
service of a member under a defined benefit provision of 
a pension plan includes a period throughout which the 
member rendered services on a part-time basis to an em- 
ployer who participates in the plan, the lifetime retirement 
benefits provided under the provision to the member shall 
be deemed to comply with the conditions in subsection 
(1) where they would so comply or be deemed by subsec- 
tion (3) to so comply if 


(a) for the purpose of determining the amount J in sub- 
section (2), the member’s compensation from an em- 
ployer for a calendar year in which the member ren- 
dered services on a part-time basis to the employer 
were the amount that it is reasonable to expect would 
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have been the member’s compensation for the year 
from the employer if the member had rendered ser- 
vices to the employer on a full-time basis throughout 
the period or periods in the year throughout which the 
member rendered services to the employer, and 


(b) in determining the amount G in subparagraph 
(1)(a)(i1), the duration of each period were multiplied 
by a fraction (not greater than |) that measures the ser- 
vices rendered by the member throughout the period to 
employers who participate in the plan as a proportion 
of the services that would have been rendered by the 
member throughout the period to such employers had 
the member rendered services on a full-time basis, 


and, for the purposes of this subsection, 


(c) where a member of a pension plan has rendered 
services throughout a period to 2 or more employers 
who participate in the plan, the employers shall be 
deemed to be, throughout the period, the same em- 
ployer, and 
(d) where a period is 

(i) an eligible period of reduced pay or temporary 


absence of a member of a pension plan with re- 
spect to an employer, or 


(11) a period of disability of the member, 
the member shall be deemed to have 


(iii) rendered services throughout the period on a 
regular basis (having regard to the services ren- 
dered by the employee before the period) to the 
employer or employers by whom the member was 
employed before the period, and 


(iv) received remuneration throughout the period at 
a rate commensurate with the member’s rate of re- 
muneration before the period. 


(5) Retirement benefits before age 65 — For the 
purposes of subparagraph 8502(c)(i), the following condi- 
tions are applicable in respect of retirement benefits paya- 
ble under a defined benefit provision of a pension plan to 
a member of the plan for the period (in this subsection 
referred to as the “bridging period”) from the time the be- 
nefits commence to be paid to the time the member at- 
tains 65 years of age: 


(a) the amount (expressed on an annualized basis) of 
retirement benefits payable to the member for that part 
of the bridging period that is in the calendar year in 
which the benefits commence to be paid does not ex- 
ceed the amount determined by the formula 


D 
0.25xC x=] 
(A xB) +( 35 


where 


A is the defined benefit limit for the calendar year in 
which the benefits commence to be paid, 


B is the aggregate of all amounts each of which is the 
duration (measured in years, including any fraction 
of a year) of a period that is pensionable service of 
the member under the provision, 


C is the average of the Year’s Maximum Pensionable 
Earnings for the year in which the benefits com- 
mence to be paid and for each of the 2 immediately 
preceding years, and 


D is the lesser of 35 and the amount determined for 
B; and 


(b) the amount of retirement benefits (expressed on an 
annualized basis) payable to the member for that part 
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of the bridging period that is in a particular calendar 
year after the year in which the retirement benefits 
commence to be paid does not exceed the product of 


(i) the amount determined by the formula set out in 
paragraph (a), and 


(11) the greatest of all amounts each of which is the 
ratio of 


(A) the average Consumer Price Index for a cal- 
endar year not earlier than the calendar year in 
which the retirement benefits commence to be 
paid and not later than the particular year 


to 


(B) the average Consumer Price Index for the 
calendar year in which the retirement benefits 
commence to be paid. 
Related Provisions: Reg. 8504(8)— Rule where benefits provided 
under multiple plans; Reg. 8504(11)— Excluded benefits; Reg. 


8504(14) — Alternative CPI indexing; Reg. 8505(7) — Exclusion from 
maximum pension rules. 


(6) Pre-1990 benefits — For the purposes of subpara- 
graph 8502(c)(i), and subject to subsection (7), the life- 
time retirement benefits provided under a defined benefit 
provision of a pension plan to a member of the plan in 
respect of pensionable service in a particular calendar 
year before 1990 (in this subsection referred to as, the 
“benefit year”) are subject to the condition that 


(a) the amount (expressed on an annualized basis) of 
such lifetime retirement benefits payable to the mem- 
ber for a particular calendar year (in this subsection 
referred to as the “payment year’’) 


does not exceed 


(b) the amount determined by the formula 


SXAXBXC 


where 


A is the greater of $1,725 and the defined benefit 
limit for the year in which the benefits commence 
to be paid, 


B_ is the aggregate of all amounts each of which is the 
duration (measured as a fraction of a year) of a pe- 
riod in the benefit year that is pensionable service 
of the member under the provision, and 


C_ is the greatest of all amounts each of which is the 
ratio of 


(1) the average Consumer Price Index for a cal- 
endar year not earlier than the calendar year in 
which the lifetime retirement benefits com- 
mence to be paid and not later than the payment 
year 


to 


(ii) the average Consumer Price Index for the 
calendar year in which the lifetime retirement 
benefits commence to be paid. 

Related Provisions: Reg. 8504(8)— Rule where benefits provided 


under multiple plans; Reg. 8504(12)— Excluded benefits; Reg. 
8504(15) — Alternative CPI indexing. 


Registered Plans Directorate Newsletters: 95-3 (actuarial report 


content). 


(7) Limit not applicable — The condition in subsection 
(6) is not applicable with respect to lifetime retirement 


Reg. 
S. 8504(10) 


benefits provided to an individual in respect of periods of 
pensionable service in a particular calendar year if 


(a) at any time before June 8, 1990, a period in the 
particular year was pensionable service of the indivi- 
dual under a defined benefit provision of a registered 
pension plan; 

(b) on June 7, 1990, the individual was entitled, pursu- 
ant to an arrangement in writing, to be provided with 
lifetime retirement benefits under a defined benefit 
provision of a registered pension plan in respect of a 
period in the particular year, whether or not the indivi- 
dual’s entitlement was conditional upon the individual 
making contributions under the provision; 


(c) at the commencement of the particular year, a pe- 
riod in a preceding year was pensionable service of the 
individual under a defined benefit provision of a regis- 
tered pension plan, and the individual did not, by rea- 
son of disability or leave of absence, render services in 
the particular year to an employer who participated in 
the plan with respect to the individual; 


(d) contributions were made before June 8, 1990 by or 
on behalf of the individual under a money purchase 
provision of a registered pension plan in respect of the 
year; or 


(e) contributions were made in the year by or on be- 
half of the individual to.a deferred profit sharing plan. 


Related Provisions: Reg. 8500(7) — Amounts allocated under money 
purchase provision deemed to be contribution. 


(8) Cross-plan restrictions — Where an individual is 
provided with benefits under more than one defined bene- 
fit provision, the determination of whether the benefits 
provided to the individual under a particular defined ben- 
efit provision comply with the conditions in subsections 
(5) and (6) shall be made on the assumption that benefits 
provided to the individual under each other defined bene- 
fit provision (other than a provision that is not included in 
a registered pension plan) associated with the particular 
provision were provided under the particular provision. 


Related Provisions: Reg. 8504(9) — Associated defined benefit provi- 
sions; Reg: 8510(5)— Special rules — multi-employer plan. 


(9) Associated defined benefit provisions — For 
the purposes of subsection (8), a defined benefit provision 
is associated with a particular defined benefit provision if 


(a) the provisions are in the same pension plan, or 
(b) the provisions are in separate pension plans and 


(i) there is an employer. who participates in both 
plans, 


(ii) an employer who participates in one of the 
plans does not deal at arm’s length with an em- 
ployer who participates in the other plan, or 


(iii) there is an individual who is provided with be- 
nefits under both provisions and the individual, or 
a person with whom the individual does not deal at 
arm’s length, has the power to determine the bene- 
fits that are provided under the particular provision, 


unless it is unreasonable to expect the benefits under the 
particular provision to be coordinated with the benefits 
under the other provision and the Minister has agreed not 
to treat the other provision as being associated with the 
particular provision. 


(10) Excluded benefits — For the purpose of deter- 
mining whether lifetime retirement benefits provided 
under a defined benefit provision of a pension plan com- 
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ply with the conditions in subsection (1), the following 
benefits shall be disregarded: 


(a) additional lifetime retirement benefits eee toa 
member because the member is totally and perma- 
nently disabled at the time the member’s retirement 
benefits commence to be paid; and 


(b) additional lifetime retirement benefits payable to a 
member whose retirement benefits commence to be 
paid after the member attains 65 years of age, where 
the additional benefits result from an adjustment that 
is made to offset, in whole or in part, the decrease in 
the value of lifetime retirement benefits that would 
otherwise result by reason of the deferral of such be- 
nefits after the member attains 65 years of age and the 
adjustment is not more favourable than such an adjust- 
ment made on an actuarially equivalent basis. 


(11) [Excluded benefits] — For the purpose of deter- 
mining whether retirement benefits provided under a de- 
fined benefit provision of a pension plan comply with the 
conditions in subsection (5), the following benefits shall 
be disregarded: 


(a) additional lifetime retirement benefits described in 
paragraph (10)(a); and 


(b) bridging benefits payable at the election of a mem- 
ber, where the benefits are provided on a basis that is 
not more favourable than an actuarially equivalent ba- 
sis in lieu of all or a proportion of the benefits that 
would otherwise be payable under the provision with 
respect to the member. 

History: Para. 8504(11)(b) amended by P.C. 2001-153, s. 7, January 30, 


2001, Canada Gazette, Part Il, February 14, 2001, applicable after June 4, 
1997. It formerly read: 


(b) bridging benefits payable at the election of a member, where the 
benefits are provided on a basis that is not more favourable than an 
actuarially equivalent basis in lieu of a proportion of the lifetime 
retirement benefits that would otherwise be payable under the provi- 
sion to the member and any benefits related thereto payable after the 
death of the member. 


(12) [Excluded benefits] — For the purpose of deter- 
mining whether lifetime retirement benefits provided 
under a defined benefit provision of a pension plan com- 
ply with the condition in subsection (6), additional life- 
time retirement benefits that are described in paragraph 
(10)(b) shall be disregarded. 


(13) Alternative CPI indexing — The lifetime retire- 
ment benefits provided to a member under a defined ben- 
efit provision of a pension plan shall be deemed to com- 
ply with the condition in paragraph (1)(b) where they 
would so comply, or would be deemed by subsection (3) 
or (4) to so comply, if the ratio that is determined under 
subparagraph (1)(b)(1) were replaced by a substantially 
similar measure of the change in the Consumer Price 
Index. 


(14) [Idem] — The retirement benefits provided to a 
member under a defined benefit provision of a pension 
plan shall be deemed to comply with the condition in par- 
agraph (5)(b) where they would so comply if the ratio that 
is determined under subparagraph (5)(b)(ii) were replaced 
by a substantially similar measure of the change in the 
Consumer Price Index. 


(15) [Idem] — The lifetime retirement benefits provided 
to a member under a defined benefit provision of a pen- 
sion plan shall be deemed to comply with the condition in 
subsection (6) where they would so comply if the amount 
C in the formula set out in paragraph (6)(b) were replaced 
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by a substantially similar measure of the change in the 
Consumer Price Index. 


Definitions [Reg. 8504]: “amount” —ITA 248(1); “arm’s length” — 


ITA 251(1); “associated” — Reg. 8504(9); “average Consumer Price In- 
dex” — Reg. 8500(1); * “benefits” — 
Reg. 8501(5)(c); “bridging benefits’ — Reg. 8500(1); “commence- 


ment” — Interpretation Act 35(1); “compensation? —ITA  147.1(1); 
; “Consumer Price Index” — Reg. 8500(1); 
; “deferred profit sharing plan” —ITA 
“defined benefit limit’? — Reg. 8500(1); “defined benefit 
“eligible period of reduced pay” — Reg. 
8500(1); “employed”, “employee” —ITA 248(1); “employer” — ITA 
248(1), Reg. 8504(4)(c); “highest average compensation” — Reg. 
8504(2); “individual” — ITA 248(1); “lifetime retirement benefits” — 
Reg. 8500(1); “member” —ITA 147.1(1); “Minister? —ITA 248(1); 
“money purchase provision” —ITA 147.1(1); “month” — Jnterpretation 
ae Stl) Se ys SEEVICEI ale 
“person”, “registered pension plan” —ITA 248(1);. “related” —ITA 
251(2)-(6); “retirement benefits”, “totally and permanently disabled” — 
Reg. 8500(1); “writing” — Interpretation Act 35(1); “Year’s Maximum 
Pensionable Earnings” — Reg. 8500(1). 


Registered Plans Directorate Newsletters: 96-1 (changes to retire- 
ment savings limits). 


147(1), 248(1); 


8505. Additional benefits on downsizing — (1) 
Downsizing program — For the purposes of this sec- 
tion, “downsizing program” means the actions that are 
taken by an employer to bring about a reduction in the 
employer’s workforce, including 


(a) the termination of the employment of employees; 
and 


(b) the payment of amounts and the provision of spe- 
cial benefits to employees who elect to or are required 
to terminate their employment. 


(2) Applicability of downsizing rules — For the pur- 
poses of this section, 


(a) a downsizing program is an approved downsizing 
program if the Minister has approved in writing the 
application of this section in respect of the program; 


(b) subject to subsection (2.1), an individual is a quali- 
fying individual in relation to an approved downsizing 
program if 


(i) the employment of the individual is terminated 
while the downsizing program is in effect, 


(11) the individual was not, at any time before the 
termination of employment, connected with the 
employer from whom the individual terminated 
employment, and 


(111) the Minister has approved in writing the appli- 
cation of this section to the individual; and 


(c) the specified day is, in respect of an approved 
downsizing program, 


(i) the day that is designated by the Minister in 
writing for the purpose of subparagraph (3)(c)(ii), 
and 


(11) if no such day has been designated, the day that 
is 2 years after the day on which the Minister ap- 
proves the application of this section in respect of 
the downsizing program. 
History: The portion of para. 8505(2)(b) before subpara. (i) amended by 
P.C. 1995-17, subsec. 12(1), January 11, 1995, Canada Gazette, Part II, 
January 25, 1995, applicable with respect to an individual whose employ- 
ment is terminated after February 14, 1992, other than an individual who, 
on or before that date, 


(a) was notified that the individual’s employment would be terminated 
after that date; or 


(b) elected to terminate employment after that date. 
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(2.1) Qualifying individual — exclusion — An indi- 
vidual whose employment is terminated under an ap- 
proved downsizing program is not a qualifying individual 
in relation to the program if, at the time the individual’s 
employment is terminated, it is reasonable to expect that 


(a) the individual will become employed by, or pro- 
vide services to, 


(i) a person or body of persons from whom the in- 
dividual terminated employment under the down- 
sizing program, or 

(ii) a person or body of persons that does not deal 
at arm’s length with a person or body of persons 
referred to in subparagraph (i), or 


(b) a corporation with which the individual is con- 
nected will provide services to a person or body of 
persons referred to in paragraph (a) and the individual 
will be directly involved in the provision of the 
services, 


except that this subsection does not apply with respect to 
an individual where 


~ (c) it is reasonable to expect that 


(1) the individual will not be employed or provide 
services, or 

(ii) if paragraph (b) is applicable, the corporation 
will not provide services, 


for a period exceeding 12 months, and 


(d) the Minister has waived the application of this sub- 
section with respect to the individual. 
History: Subsec. 8505(2.1) added by P.C. 1995-17, subsec. 12(2), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable with 
respect to an individual whose employment is terminated after February 
14, 1992, other than an individual who, on or before that date, 


(a) was notified that the individual’s employment would be terminated 
after that date; or 


(b) elected to terminate employment after that date. 


(3) Additional lifetime retirement benefits — Life- 
time retirement benefits (in this section referred to as 
“special retirement benefits”) that do not comply with the 
condition in paragraph 8503(3)(a) may be provided under 
a defined benefit provision of a pension plan to a member 
of the plan who terminates employment after attaining 55 
years of age where the following conditions are satisfied: 


(a) the special retirement benefits are provided pursu- 
ant to an approved downsizing program; 

(b) the member is a qualifying individual in relation to 
the downsizing program; 

(c) under the terms of the provision, 


(i) retirement benefits will not commence to be 
paid to the member until the member ceases to be 
employed by all employers who participate in the 
plan, and 


(ii) retirement benefits will commence to be paid to 
the member no later than on the specified day; 


(d) the amount (expressed on an annualized basis) of 
special retirement benefits payable to the member for 
a particular calendar year does not exceed the amount 
that is determined by the formula 


AXBxC 
where 


A is the lesser of 


(i) 2 per cent of the member’s highest average 
compensation (computed under subsection 


Reg. 
S. 8505(4) 


8504(2)) for the purpose of the provision, in- 
dexed to the calendar year (in this paragraph re- 
ferred to as the “year of commencement’) in 
which retirement benefits commence to be paid 
under the provision to the member, and 


(ii) the defined benefit limit for the year of 
commencement, 


B_ is the lesser of 7 and the amount, if any, by which 
65 exceeds the member’s age (expressed in years, 
including any fraction of a year) at termination of 
employment, and 


C is the greatest of all amounts each of which is the 
ratio of 


(i) the average Consumer Price Index for a cal- 
endar year not earlier than the year of com- 
mencement and not later than the particular 
year 


to 


(11) the average Consumer Price Index for the 
year of commencement; 


(e) [Repealed] 
(f) the plan 


(1) does not permit the commutation of retirement 
benefits payable to the member, or 


(ii) permits the commutation of retirement benefits 
payable to the member only if the life expectancy 
of the member is significantly shorter than normal; 
and 


(g) lifetime retirement benefits that are permissible 
only by reason of this subsection are not provided to 
the member under any other defined benefit provision, 
unless this condition has been waived by the Minister. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8505(3); Reg. 8505(6) — Alternative CPI indexing. 


History: Para. 8505(3)(e) repealed by P.C. 1995-17, subsec. 12(3), Janu- 
ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable after 
1988. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
29. 


(3.1) Re-employed members — Where 


(a) a member of a pension plan becomes an employee 
of a participating employer after lifetime retirement 
benefits that are permissible only by reason of subsec- 
tion (3) have commenced to be paid under a defined 
benefit provision of the plan to the member, and 


(b) payment of the member’s retirement benefits under 
the provision is suspended while the member is so 
employed, 
the condition in paragraph (3)(d) is applicable in respect 
of benefits payable under the provision to the member af- 
ter the suspension as if 


(c) the member had not become so employed, and 


(d) payment of the member’s retirement benefits had 
not been suspended. 
History: Subsec. 8505(3.1) added by P.C. 1995-17, subsec. 12(4), Janu- 
ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
1988. 


(4) Early retirement reduction — Where a member of 
a pension plan is a qualifying individual in relation to an 
approved downsizing program, the terms of a defined 
benefit provision of the plan that determine the amount by 
which the member’s lifetime retirement benefits under the 
provision are reduced because of the early commence- 
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ment of the benefits may, under the downsizing program, 
be modified in such a way that the benefits do not comply 
with the condition in paragraph 8503(3)(c) but would so 
comply if the member’s benefits were provided in respect 
of employment in a public safety occupation. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where in- 
consistent with 8505(4); Reg. 8505(5) — Exception for future benefits. 


History: Subsec. 8505(4) amended by P.C. 1995-17, subsec. 12(5), Janu- 


ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable after 
1988. 


(5) Exception for future benefits — Subsection (4) 
does not apply with respect to benefits that are provided 
to an individual in respect of a period that is after the day 
on which the individual’s employment was terminated 
under an approved downsizing program. 

History: Subsec. 8505(5) amended by P.C. 1995-17, subsec. 12(5), Janu- 


ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable after 
1988. 


(6) Alternative CPI indexing — Special retirement be- 
nefits provided to a member under a defined benefit pro- 
vision of a pension plan shall be deemed to comply with 
the condition in paragraph (3)(d) where they would so 
comply if the amount C in that paragraph were replaced 
by a substantially similar measure .of the change in the 
Consumer Price Index. 


(7) Exclusion from maximum pension rules — For 
the purpose of determining whether retirement benefits 
provided under a defined benefit provision of a pension 
plan comply with the conditions in subsections 8504(1) 
and (5), lifetime retirement benefits that are permissible 
only by reason of subsection (3) shall be disregarded. 


(8) Exemption from past service contribution 
rule — Subsection 8503(15) does not apply in respect of 
a contribution that is made in respect of benefits provided 
to a qualifying individual pursuant to an approved down- 
sizing program. 


Definitions [Reg. 8505]: “amount” — ITA 248(1); “approved downsiz- 
ing program” — Reg. 8505(2)(a); “arm’s length” — ITA 251(1); “average 
Consumer Price Index” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); 
“commencement” — Interpretation Act 35(1); “compensation” — ITA 
147.1(1); “connected” — Reg. 8500(3); “Consumer Price Index” — Reg. 
8500(1); “contribution” — Reg. 8501(6); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “defined benefit limit” — Reg. 8500(1); “defined 
benefit provision’ —ITA_ 147.1(1); “downsizing program” — Reg. 
8505(1); “employed”, “employee”, “employer”, “employment” — ITA 
248(1); “highest average compensation” — Reg. 8504(2); “individual” — 
ITA 248(1); “ ; “member” — 
ITA 147.1(1); “Minister”? —ITA 248(1); “month” — Interpretation Act 
35(1); “participating employer” — ITA 147.1(1); “person” — ITA 248(1); 
“public safety occupation” — Reg. 8500(1); “qualifying individual” — 
Reg. 8505(2)(b), 8505(2.1); “retirement benefits” — Reg. 8500(1); “spe- 
cial retirement 
8505(2)(c); “writing” — Interpretation Act 35(1); 
ment” — Reg. 8505(3)(d)(i). 


“year of commence- 


8506. Money purchase provisions — (1) 
Permissible benefits — For the purposes of paragraph 
8502(c), the following benefits may, subject to the condi- 
tions specified in respect of each benefit, be provided 
under a money purchase provision of a pension plan: 


(a) lifetime retirement benefits — lifetime retire- 
ment benefits provided to a member where the bene- 
fits are payable in equal periodic amounts or are not so 
payable only by reason that 


(i) the benefits payable to a member after the death 
of the member’s spouse or common-law partner 
are less than the benefits that would be payable to 


Income Tax Regulations 


the member were the member’s spouse or com- 
mon-law partner alive, or 


(ii) the benefits are adjusted, after they commence 
to be paid, where 


(A) in the case of retirement benefits provided 
in accordance with subparagraph (2)(g)(i), the 
adjustments would be in accordance with any of 
subparagraphs 146(3)(b)(i1) to (v) of the Act if 
the annuity by means of which the lifetime re- 
tirement benefits are provided were an annuity 
under a retirement savings plan, and 


(B) in any other case, the adjustments are ac- 
ceptable to the Minister and are similar in na- 
ture to the adjustments permissible under clause 
(A); 


(b) bridging benefits — bridging benefits provided 
to a member where the bridging benefits are payable 
for a period ending no later than the end of the month 
following the month in which the member attains 65 
years of age; 


paragraph referred to as “continued retirement bene- 
fits”) provided to one or more beneficiaries of a mem- 
ber who dies after retirement benefits under the provi- 
sion commence to be paid to the member where 


(i) the continued retirement benefits are payable for 
a period beginning after the death of the member 
and ending no later than 15 years after the day on 
which retirement benefits commence to be paid 
under the provision to the member, and 


(ii) the aggregate amount of continued retirement 
benefits payable under the provision for each 
month does not exceed the amount of retirement 
benefits that would have been payable under the 
provision for the month to the member if the mem- 
ber were alive; 


Proposed Amendment — 8506(1)(c)(ii) 
_ (ii) the total amount of continued retirement be- 
. ments payable under the provision for each month. 
does not exceed the amount of retirement benefits — 
~ (other than benefits permissible under paragraph 
ED) that would have been payable under the 
provision for the month to the dies ip the 
-member were alive; ? 


Application: The February 27, 2004 draft Gah lsaond (pensions and 
QLPs), subsec. 15(1), will amend subpara. 8506(1)(c)G1) to read as 
above, applicable after 2003. 


Technical Notes: Paragraph 8506(1)(c) alow retirement be- 
nefits payable under a money purchase provision of an RPP to 
be guaranteed for up to 15 years. The guarantee benefits must. 
not exceed the retirement benefits that would have been paya- 
ble to the member if the member were alive. 


Paragraph 8506(1)(c) i is amended so that any variable bench 
(retirement benefits permissible under new paragraph 
8506(1)(e.1)) that were payable to the member are ignored in 
determining the limit on the amount of guarantee benefits that 
may be provided. This will be relevant where a member’s re- 
tirement benefits were provided partially by means of an annu- 
ity held by the plan and partially by means of the Beye of 
variable benefits from the member’s account. 


(d) post-retirement survivor benefits — retire- 
ment benefits (in this paragraph referred to as “survi- 
vor retirement benefits”) provided to a beneficiary of a 
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member who dies after retirement benefits under the 


be _ ter the death of the member, to one or more benefi- . 
provision commence to be paid to the member where 


ciaries of the member if 


(i) the beneficiary is a spouse or common-law part- 
ner or former spouse or common-law partner of the 
member at the time the member’s retirement bene- 
fits commence to be paid, 


(ii) the survivor retirement benefits are payable for 
a period beginning after the death of the member 
and ending with the death of the beneficiary, and 


(ili) the aggregate amount of survivor retirement 
benefits and other retirement benefits payable 
under the provision for each month to beneficiaries 
of the member does not exceed the amount of re- 
tirement benefits that would have been payable 
under the provision for the month to the member if 


the member were alive; 


Proposed Amendment ~ - 8506(1 \(a)(iii) 


(iii) the total amount of survivor retirement bene- 

fits and other retirement benefits (other than be- 
nefits. permissible under paragraph (e. 1)) payable 
under the provision for each month to benefi- 
ciaries of the member does not exceed the 
amount of retirement benefits (other than benefits 
permissible under paragraph (e. 1) that would 

have been payable under the provision — for the 
‘month to the member if the member were alive; 

Application: The. February 27, 2004 draft regulations (pensions and 


QLPs), subsec. 15(2), will amend ae ee ae to ae as 
above, applicable after 2003. 


Technical Notes: Paragraph 8506( 1d) permits an RPP t to 


provide for the payment of survivor benefits under a money 
purchase provision to a spouse or common-law partner or for- 
mer spouse or common-law partner of a member who dies after _ 


beginning to receive retirement benefits. The survivor benefits, 
together with any benefits payable under a guarantee, must not 


exceed the retirement benefits that would have been payable to _ 


the member if the member were alive. 
Paragraph 8506(1)(d) is amended so that any variable pencils : 


that were payable to the member are ignored in determining the © 
limit on the amount of survivor benefits that may be provided. © 


This amendment is consistent with the amendment to Pata- 
graph 8506(1)(c). 


(i) the variable benefits are paid from the mem- 
_» » bers account, , 


_ (ii) the variable benefits provided to the member 
- or a beneficiary (other than a beneficiary who is 
the specified beneficiary of the member in rela- 
_ tion the provision) are payable for a period end- 
_ ing no later than the end of the calendar year fol- 
- lowing the calendar year in which the member 

‘dies, 


Gi). the variable benefits provided to a benefici- 
__ ary who is the specified beneficiary of the mem- 
ber in relation to the provision are payable for a 
period ending no later than the end of the calen- 

_ dar year in which the ees beneficiary dies, ’ 
_ (iv) the amount of variable benefits payable to the 
member and beneficiaries of the member for each 

calendar year is not less than the minimum 
amount for the member’s account under the pro- 

vision for the calendar year; — 
Appliestin: “The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 15(3), will add para. 8506(1 )(e. 1), applicable after 2003. 
Technical Notes: New paragraph 8506(1)(e. 1) permits an 
RPP to provide retirement benefits (referred to as “variable be- 
nefits”) to a member under a ‘money purchase provision, and: to 


beneficiaries of the member after the member’s death, by 


means of payments from the member’s account. This is in con- 
trast to retirement benefits described in paragraphs 8506(1)(a) 
to (e), which by virtue of paragraph 8506(2)(g) must generally 
be provided by means of an annuity purchased from a licensed 
annuities provider. Paragraph 8506(1)(e.1) is intended to allow 
money purchase benefits to be Aen in the s same manner as 
is permitted under a RRIF. 


The amount of variable Benet ts payable each year from the 
member’s account must not be less than the minimum amount — 
determined in accordance with rules set out in subsections 
8506(5) and (6). The minimum amount is determined on the 
basis of the balance in the member’s account at the beginning 
of each year and the attained age of either the member or the 
member's spouse or common- -law partner. These rules are sim- 
ilar to the minimum withdrawal rules that apply to RRIFs. The 
calculation of the minimum amount is illustrated in the exam- 


Regulations 


ples following the commentary on subsection 8506(7). 


As noted, variable benefits can be provided to beneficiaries of 
a member after the death of the member. Where the beneficiary 
is a specified beneficiary of the member, the payment of varia- 
ble benefits can continue until the end of the calendar year in 
which the specified beneficiary dies. The expression “specified 
beneficiary” of a member, which is defined in new subsection 


(ec) pre-retirement survivor benefits — retire- 
ment benefits provided to a beneficiary of a member 
who dies before retirement benefits under the provi- 
sion commence to be paid to the member, and benefits 
provided to other individuals after the death of the 
beneficiary, where 


(i) the beneficiary is a spouse or common-law part- 
ner or former spouse or common-law partner of the 
member at the time of the member’s death, 


(ii) the benefits would be permissible under 


8506(7), is restricted to the surviving spouse or common-law 
partner of the member and requires that there be a written des- 
ignation of the individual as specified beneficiary. The pay- 
ment of variable benefits to other beneficiaries (which can in- 
clude a spouse or common-law partner who has not been 


paragraphs (a) to (c) if the beneficiary were a 


designated as a specified beneficiary) must cease no later than 
member of the plan, and 


the end of the calendar year following the year in which the 
member dies. Paragraphs 8506(2)(h) and (i) require that the 
balance in the member’s account remaining after variable bene- 
fits cease to be payable be paid as soon as is practicable. 


The characterization of payments from a member’s money 
purchase account as periodic payments (and, thus, retirement 
benefits as defined in subsection 8500(1)) for the purposes of 
paragraph 8506(1)(e.1) may not always be straightforward. 
However, where a money purchase plan contemplates post-re- 
tirement benefits being paid from a member’s account as per- 
mitted under paragraph 8506(1)(e.1) and, as such, contains 
terms setting out minimum amounts which must be withdrawn 
at least annually, payments made in accordance with those 


(iii) the retirement benefits are payable to the bene- 
ficiary beginning no later than on the later of one 
year after the day of death of the member and the 
end of the calendar year’in which the beneficiary 
attains 69 years of age; 


Proposed Addition — 8506(1)(e.1) 


(e.1) variable benefits — retirement benefits (in 
this paragraph referred to as “variable benefits”), 
other than benefits permissible under any of 
paragraphs (a) to (e), provided to a member and, af- 
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terms would be considered to be periodic in nature. Although 
all other payments made from a member’s account would gen- 
erally be considered to be lump sum, rather than periodic, there 
may be exceptions. For example, if a member establishes a pat- 
tern of payments in excess of the minimum required under the 
plan terms (by electing to receive, for example, annual pay- 
ments equal to the maximum permitted under governing pen- 
sion benefits legislation), any excess payments fitting this pat- 
tern would also be considered to be periodic payments. 


The characterization of payments as periodic or lump sum is 
relevant, in particular, for purposes of the transfer provisions in 
section 147.3 of the Act. These provisions allow the tax-free 
transfer of funds between registered plans only where the 
amount transferred constitutes a lump sum. This is illustrated in 
example 3 following the commentary on subsection 8506(7). 
The characterization is also relevant for purposes of determin- 
ing withholding tax on pension payments to non-residents. 
Many of Canada’s income tax treaties provide: for a reduced 
rate of withholding tax for periodic pension payments. 


Notice of Ways and Means Motion, federal budget, 
February 18, 2003: (7) That, effective after 2003, the provi- 
sions of the Act relating to money purchase provisions of regis- 
tered pension plans (RPPs) and registered retirement income 
funds (RRIFs) be modified to allow 


(a) the payment of retirement income under a ‘money / 
purchase provision of an RPP in the same manner as is = 
mitted under a RRIF; and 


(b) the transfer of an amount from the RRIF of a tonne 

member of an RPP to a money purchase provision of the 

RPP for the member’s benefit [see 147.3(1) — ed.]. 
Federal budget, Supplementary Information, February 
18, 2003: RRIF-Type Payouts From Money Purchase RPPs — 
Members of money purchase RPPs generally have two options 
on retirement. They can purchase a life annuity with their 


money purchase account or they can transfer the account to an__ 
RRSP or a registered retirement income fund (RRIF). 


To provide increased flexibility on retirement, the bude! pro- 
poses to allow money purchase RPPs to pay pension benefits in 

the form of the same income stream currently permitted under 
a RRIF. This measure will allow money purchase plan mem-_ 
bers to choose to benefit from the flexibility a RRIF offers” 
without having to assume greater responsibility for investment 
decisions or to pay the Msnek AD investment fees typically eee 

on individual plans. / 


A member will be required to withdraw from their money 
purchase account a minimum amount each year beginning no 
later than the year in which they attain age 70. The minimum 
amount will be determined in accordance with ine cristae 
rules that apply to RRIFs. 


This measure will also permit the transfer of funds back into a 
pension plan by former members who had previously trans- 
ferred their money purchase account to an RRSP or RRIF, sub- 
ject to the new RRIF-type payout requirement. — 


The proposed changes will apply after 2003. 


(f) payment from account — the payment with re- 
spect to a member of a single amount from the mem- 
ber’s account under the provision; 


(g) lump-sum payments on death before retire- 
ment — the payment of one or more single amounts 
to one or more beneficiaries of a member who dies 
before retirement benefits under the provision com- 
mence to be paid to the member; 


Proposed Amendment — 8506(1)(g) 


(g) payment from account after death — the 
payment, with respect to one or more beneficiaries 
of a member, of one or more single amounts from 
the member’s account under the provision; 


Income Tax Regulations 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 15(4), will amend para. 8506(1)(g) to read as above, ap- 
plicable after 2003. 

Technical Notes: Paragraph 8506(1)(g) permits an RPP to 
provide for the payment of lump sum amounts under a money 
purchase provision to beneficiaries of a member where the 
member dies before beginning to receive retirement benefits. 
These payments cannot exceed ne balance in the member’s 
account, 

Paragraph 8506(1)(g) i is ee to allow: jump sum catanients 
to be made from the member’s account to beneficiaries of the 
member regardless of whether the member had begun to re- 
ceive retirement benefits. This ensures the balance in the 
money purchase account of a deceased member who had been 
receiving variable benefits ne - vine to the member s 
beneficiaries.  . 


(h) commutation of benefits — the payment with 
respect to a member of a single amount in full or par- 
tial satisfaction of the member’s entitlement to other 
benefits under the provision, where the single amount 
does not exceed the present value (at the time the sin- 
gle amount is paid) of the other benefits that, as a con- 
sequence of the payment, cease to be provided; and 


(i) the payment, with respect to an individual after the 
death of a member, of a single amount in full or partial 
satisfaction of the individual’s entitlement to other be- 
nefits under the provision, where the individual is a 
beneficiary of the member and the single amount does 
not exceed the present value (at the time the single 
amount is paid) of the other benefits that, as a conse- 
quence of the payment, cease to be provided. 
Related Provisions: Reg. 8506(5) — Minimum amount for (e.1); Reg. 
8506(7) — Specified beneficiary for (e.1). 
History: The word “spouse” replaced with “spouse or common-law part- 
ner’ in subpara. 8506(1)(a)(i), the words “surviving spouse benefits” re- 
placed with “survivor benefits” in the headings before para. (1)(d) and 
(1)(e), the words “spouse or former spouse” replaced with “spouse or 
common-law partner or former spouse or common-law partner” in sub- 
para. (1)(d)G) and (e)(i), by P.C. 2001-957, paras. 14(e), 17(a), (b), and 
15(d), May 31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 
2001 et seqg., except that if a taxpayer and a person have jointly elected 
pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the 
amendment applies to the taxpayer and the person in respect of the appli- 
cable taxation year et seq. 


Subpara. 8506(1)(e)(Gi1) amended by P.C. 1998-2256, s. 23, December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable on the same 
basis as the amendment to Reg. 8502(e)(1)(A). 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(2) Additional conditions — For the purposes of sec- 
tion 8501, the following conditions are applicable with re- 
spect to each money purchase provision of a pension 
plan: 
(a) employer contributions acceptable to min- 
ister — the amount of contributions that are to be 
made under the provision by each employer who par- 
ticipates in the plan is determined in a manner accept- 
able to the Minister; 


(b) employer contributions with respect to 
particular members — each contribution that is 
made under the provision by an employer consists 
only of amounts each of which :s an amount that is 
paid by the employer with respect to a particular 
member; 


(b.1) allocation of employer contributions — 
each contribution that is made under the provision by 
an employer is allocated to the member with respect to 
whom it is made; 
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(c) employer contributions not permitted — 
contributions are not made under the provision by an 
employer, and property is not transferred to the provi- 
sion in respect of the actuarial surplus under a defined 
benefit provision of the plan or another registered pen- 
sion plan, 


Proposed Amendment — 8506(2)(e) 


(e) allocation of earnings — the earnings of the 
plan, to the extent that they relate to the provision 
and are not reasonably attributable to forfeited 
amounts or a surplus under the provision, are allo- 
cated to plan members on a reasonable basis and at 
least monthly; 
Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 15(6), will amend para. 8506(2)(e) to read as above, ap- © 
plicable after February 2004. 
Technical Notes: Paragraph 8506(2)(e) requires an RPP con- 
taining a money purchase provision to allocate earnings of the 
plan (other than earnings attributable to forfeited amounts or a 
surplus under the provision) on a reasonable basis and no less 
frequently than annually to plan members. as 
Paragraph 8506(2)(e) is amended to require plan earnings be 
allocated on a monthly basis, as a minimum. This is intended to 
bring the oe allocation rule more in line with current 
practice. _ 


(i) at a time when there is a surplus under the pro- 
vision, or 


(11) at a time after 1991 when an amount that be- 
came a forfeited amount under the provision before 
1990, or any earnings of the plan that are reasona- 
bly attributable to that amount, is being held in re- 
spect of the provision and has not been reallocated 
to members of the plan; 


Proposed Addition — 8506(2)(c.1) 
(c.1) contributions not permitted — no contri-_ 
bution is made under the provision with respect to a 
member, and no amount is transferred for the benefit. 
of a member to the provision from another benefit 
provision of the plan, at any time after the calendar | 
year in which the member attains 69 years of age, 


other than an amount that is transferred for the bene- 
fit of the member to the provision 


(f) payment or reallocation of forfeited 
amounts — each forfeited amount under the provi- 
sion (other than an amount forfeited before 1990) and 
all earnings of the plan that are reasonably attributable 
to the forfeited amount are 


(i) paid to participating employers, 


(i) in accordance with subsection. 146. 3(14 1 or. ri 
(11) reallocated to members of the plan, or 


147.3(1) or (4) of the Act, or 


(ii) from another benefit provision of the pane (iii) paid ge Olhomar count of administrative, invest- 
‘where the amount so transferred would, if the ment or similar expenses incurred in connection 
benefit provisions were in separate ‘registered — with the plan 

pension plans, be in accordance with es 

147.3(1) or (4) of the Act; _ 


Application: The February 27, 2004 draft fenilatons (wensions and — 
QLPs), subsec. 15(5), will add para. 8506(2)(c.1), applicable after 2003. 


Technical Notes: New paragraph 8506(2)(c.1) generally pro- _ 
hibits a contribution or transfer to a money purchase provision 
of an RPP on behalf of a member at any time after the calendar 
year in which the member turned 69 years of age. This prohibi- — 
tion also applies to the allocation of amounts to a member that 
are attributable to forfeited amounts or surplus, since such 
amounts are deemed by subsection oo“ to Ye eormnmrens . 
for the purpose of this rule. — _ 


on or before December 31 of the year immediately fol- 
lowing the calendar year in which the amount is for- 
feited, or such later time as is permitted by the Min- 
ister under subsection (3); 


(g) retirement benefits — retirement benefits under 
the provision are provided 


(i) by means of annuities that are purchased from a 
person who is licensed or otherwise authorized 
under the laws of Canada or a province to carry on 
in Canada an annuities business, or 

(ii) under an arrangement acceptable to the Min- 
ister; and 


Proposed Amendment — 8506(2)(g) © 
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Exceptions to this prohibition are provided for post-age 69 
transfers that are made in accordance with subsection 
146.3(14.1) of the Act (transfers from a RRIF), subsection 


147.3(1) of the Act (ump sum transfers from a money 
purchase provision) and subsection 147.3(4) of the Act dump 
sum transfers from a defined benefit provision) and similar in- 
tra-plan transfers. 


Paragraph 8506(2)(c.1), which applies after 2003, is tes for 


greater certainty and does not reflect a change in policy. 


(d) return of contributions — where the plan is not 
established by an enactment of Canada or a province, 
it includes a stipulation that permits, for the purpose of 
avoiding revocation of the registration of the plan, a 
contribution made under the provision by a member or 
by an employer to be returned to the person who made 
the contribution, which stipulation may provide that a 
return of contributions is subject to the approval of the 
authority administering the Pension Benefits Stan- 


dards Act, 1985 or a similar law of a province; 


(e) allocation of earnings — the earnings of the 
plan, to the extent that they relate to the provision and 
are not reasonably attributable to forfeited amounts or 
a surplus under the provision, are allocated to plan 
members on a reasonable basis and no less frequently 


than annually; 


(g) retirement benefits — retirement benefits 
(other than benefits permissible under paragraph 

-(1)(e.1)) under the provision are provided by means 
of annuities that are purchased from a licensed annu- 
ities provider; 


Technical Notes: Paragraph 8506(2)(g) requires that retire- 
ment benefits payable under a money purchase provision of an 
RPP be provided either by means of annuities purchased from a 
licensed issuer of annuities or under an arrangement acceptable 
to the Minister. 


Paragraph 8506(2)(g) is amended in three ways. First, it is 
amended so that it does not apply to variable benefits permissi- 
ble under new paragraph 8506(1)(e.1). Variable benefits are 
simply provided by means of payments from a member ‘s ac- 
count based on the account balance and the attained age of the 
member or the member’s spouse or common-law partner. 


The second amendment to paragraph 8506(2)(g) removes the 
discretionary authority for the Minister to accept other arrange- 
ments. However, grandfathering is provided for plans that do 
not provide retirement benefits by means of annuities pur- 
chased from a licensed annuities provider, if the arrangement 
under which retirement benefits are provided was accepted by 
the Minister before February 27, 2004 and the arrangement 
continues to remain acceptable. 


wont 
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Finally, paragraph 8506(2)(g) is amended by replacing some of 
the existing words in the paragraph with the expression “li- 
censed annuities provider”, which is defined in subsection 
248(1) of the Act. This amendment does not — a change 
in policy. 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs),. subsec. 15(7), will amend para. 8506(2)(g) to read as above, ap- 
plicable after 2003, except that, in respect of retirement benefits pro- 
vided under a money purchase provision under an arrangement that was. 
accepted for the purpose of para. 8506(2)(g) before paces 27, 2004, 

the para. is to be read as follows: 


g) retirement benefits (other than benefits permissible under par 
agraph (e.1)) under the provision are provided by means of annui- 
ties that are purchased from a licensed annuities provider or under 
an arrangement acceptable to the Minister; 


(h) undue deferral of payment — each single 
amount that is payable after the death of a member is 
paid as soon as is practicable after the member’s 
death. 


Proposed Amendment — 8506(2)(h) _ 


(h) undue deferral of payment — death of 
member — each single amount that is payable after 
the death of a member (other than a single amount 
that is payable after the death of the specified benefi- 
ciary of the member in relation to the provision) is 
paid as soon as is artisan after the member’ S 
death; and - 


Technical Notes: Paragraph 8506(2)(h) requires that lump 
sums payable under a money purchase provision of an RPP af- 
ter the death of a member be paid as soon as een after 
the death of the member. 


Paragraph 8506(2)(h) is amended to provide an occ a 
lump sum payments that are payable after the death of the 
member’s specified beneficiary, as defined in subsection 
8506(7). In general, the specified beneficiary of a member is 
the surviving spouse or common-law partner of a deceased 
member to whom variable benefits (as permitted under new 
paragraph 8506(1)(e.1)) continue to be paid from the member’s 
account. This amendment ensures that, after the death of the 
specified beneficiary, the balance in the member’s account may | 
be paid out of the plan without contravening the condition i in 
paragraph 8506(2)(h). 

Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 15(7), will amend para. 8506(2)(h) to read as above, ap- 
plicable after 2003. 


Proposed Addition — 8506(2)(i) — 


(i) undue deferral of payment — death of 
specified beneficiary — each single amount that 
is payable after the death of the specified beneficiary 
of a member in relation to the provision is paid as 
soon as is practicable after the specified benefici- 
ary’s death. 


Application: The February 27, 2004 draft regulations (pensions and 
QLPs), subsec. 15(7), will add para. 8506(2)(i), applicable after 2003. 


Technical Notes: New paragraph 8506(2)(i) is similar to 
paragraph 8506(2)(h). It requires that lump sums payable under 
a money purchase provision of an RPP after the death of a 
specified beneficiary of a member be paid as soon as practica- 
ble after the death of the specified beneficiary. 


Related Provisions: Reg. 8500(7) — Amount allocated under money 
purchase provision deemed to be contribution; Reg. 8501(2)(c) — Revo- 
cation of plan for failure to comply with conditions; Reg. 8506(7) — 
Specified beneficiary; Reg. 8509(10.1) — Conditions inapplicable to pre- 
1992 plans. 


History: Para. 8506(2)(b.1) added by P.C. 1995-17, subsec. 13(1), Janu- 
ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable with 
respect to contributions made under a money purchase provision of a pen- 
sion plan after April 5, 1994. ) 
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Para. 8506(2)(c) amended by P.C. 1995-17, subsec. 13(2), January 11, 
1995, Canada Gazette, Part II, January.25, 1995, applicable after 1988, 
except that para. (c) does not apply with respect to property transferred on 
or before April 5, 1994 to a money purchase provision of a pension plan in 
respect of an actuarial surplus under a defined benefit provision of a regis- 
tered pension plan. 


Para. 8506(2)(d) amended by P.C. 1995-17, subsec. 13(3), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Para. 8506(2)(f) amended by P.C. 1995-17, subsec. 13(4), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after April 5, 
1994 with respect to 


(a) forfeited amounts under a money purchase provision of a pension 
plan that arise after April 5, 1994; 


(b) earnings of a pension plan after April 5, 1994; and 


(c) forfeited amounts under a money purchase provision of a pension 
plan that arose on or before April 5, 1994, to the extent that, on April 
5, 1994, those amounts were being held in respect of the provision and 
have not been reallocated to members of the plan. 


Registered Plans Directorate Newsletters: 91 “AR (registration rules 
for money purchase provisions). 


(2.1) Alternative method for allocating employer 
contributions — The Minister may, on the written ap- 
plication of the administrator of a pension plan, waive the 
application of the condition in paragraph (2)(b.1) in re- 
spect of a money purchase provision of the plan where 
contributions made under the provision by an employer 
are allocated to members of the plan in a manner accept- 
able to the Minister. 

History: Subsec. 8506(2.1) added by P.C. 1995-17, subsec. 13(5), Janu- 


ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
April 5, 1994. 


(3) Reallocation of forfeitures — The Minister may, 
on the written application of the administrator of a regis- 
tered pension plan, extend the time for satisfying the re- 
quirements of paragraph (2)(f) where 


(a) the aggregate of the forfeited amounts that arise in 
a calendar year is greater than normal because of unu- 
sual circumstances; and 


(b) the forfeited amounts are to be reallocated on a 
reasonable basis to a majority of plan members or paid 
as or on account of administrative, investment or simi- 
lar expenses incurred in connection with the plan. 
History: Para. 8506(3)(b) amended. by P.C. 1995-17, subsec. 13(6), Janu- 


ary 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
April 5, 1994 with respect to 


(a) forfeited amounts under a money purchase provision of a pension 
plan that arise after April 5, 1994; 


(b) earnings of a pension plan after April 5, 1994; and 


(c) forfeited amounts under a money purchase provision of a pension 
plan that arose on or before April 5, 1994, to the extent that, on April 
5, 1994, those amounts were being held in respect of the provision and 
have not been reallocated to members of the plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


Proposed Addition — 8506(4){7) 


(4) Non-payment of minimum amount — plan 
revocable — A registered pension plan that contains a 
money purchase provision becomes, for the purposes of 
paragraph 147.1(11)(c) of the Act, a revocable plan at 
the beginning of a calendar year if the total amount of 
retirement benefits (other than retirement benefits per- 
missible under any of paragraphs (1)(a) to (e)) paid 
from the plan in the calendar year in respect of a mem- 
ber’s account under the provision is less than the mini- 
mum amount for the account for the calendar year. - 

Technical Notes: New subsection 8506(4) applies to RPPs 
containing a money purchase provision that provides. for the 
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payment of variable benefits to members and beneficiaries of 
members. Variable benefits are retirement enefites Permeable 
under new paragraph 8506(1)(e.1). Oe 


Subsection 8506(4) provides that an RPP benches a bse 
plan at the beginning of a calendar year if the total amount of — 


variable benefits paid from a member’s account in the year is 
less than the minimum amount for the account for the year. The 
minimum amount is determined in accordance with rules set 
out in subsections 8506(5) and. ©), For details, refer to the 
commentary on those subsections. 


Related Provisions: Reg. 8506(5) — Minimum amount. 


(5) Minimum amount — For the purposes of para- 
graph (1 te. 1) and subsection (4), but subject to subsec- 
tion (6), the minimum amount for a member’s account 
under a money purchase provision OL a registered. pen- 


sion plan for a calendar year is the amount determined 


Oy the formula | | — 
Bris . 


where — 
A. is the balance in the account at the eons of the 


_ year (determined i in a manner that reasonably tellects — 


the fair market value of the property held in connec- 
tion with the account, but without regard to the value 


of any property held in connection with retirement — 
benefits (other than benefits permissible under para-_ 
graph (1)(e.1)) provided under the provision with re- _ 
spect to the member that had commenced to be paid > 
before the year and that continue to be sek in the 


year), and 
Bis 


a for the year in respect of an individual where 


(i) the individual was, at the time the designa- 
tion referred to in subparagraph (ii) was made, ~ 


the member’s spouse or common-law partner, 
(ii) the member had, before the beginning of 


- tne you. provided the administrator of the — 


plan with a written designation of the indivi- 


dual for the purpose of this paragraph in rela- 


tion to the provision, and 


i (iii) the member had not, before the Rae 
_ of the year, revoked the designation, and — 


(ce) in any other case, the factor designated under 
subsection 7308(4) for the year in respect of the 
member. 


Technical Notes: Subsection 8506(5) defines the minimum 
amount for a member’s account under a money purchase provi- 
sion of an RPP with reference to a calendar year. In general, 
the minimum amount for a calendar year is determined on the 
basis of the balance in the member’s account at the beginning 
of the year and the attained age of the member (or the mem- 
ber’s spouse or common-law partner). Examples | to 3 follow- 
ing the commentary on subsection 8506(7) illustrate the opera- 
tion of the minimum amount rules. 


The definition applies for the purposes of subsection 8506(4) 
and paragraph 8506(1)(e.1) in determining the minimum pay- 
out schedule for variable benefits under a member’s money 
purchase account. This definition generally corresponds to the 
definition “minimum amount” in subsection 146.3(1) of the 
Act that applies in determining minimum withdrawals under a 
RRIF. 


: (a) if hae is a specified beneficiary of the mem- 
ber for the year in relation to the provision, the | 
- factor designated under subsection 7308(4) for 
the year in respect of the specified beneficiary, — 
_(b) if paragraph (a) does not apply for the year, — 
the factor designated under subsection 7308(4) _ 
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More specifically, except as noted below, the minimum amount 
for a member’s account for a calendar year is determined by 
multiplying | the balance in the member’s account at the begin- 
ning of the year by a designated factor corresponding to the 
attained age of the member or, in certain circumstances, the 
member’s spouse or common-law partner. The designated fac- 
tors are set out in the table in amended subsection 7308(4) of 
the Regulations. 


The account balance must be determined in a manner that rea- 
sonably reflects the fair market value of the property of the 
plan held in connection with the account. Where, in addition to 
variable benefits, the plan also provides for a portion of the 
member’s retirement benefits to be provided by means of an 
annuity purchased from a licensed annuities provider, the value 
of the annuity is to be disregarded in determining the account 
balance. Similarly, where a portion of the member’s retirement 
benefits are provided under a grandfathered arrangement as de- 
scribed in the commentary to paragraph 8506(2)(g), the pro- 
perty held in connection with those retirement benefits is also 
disregarded. In both cases, the disregard applies only to the ex- 
tent that retirement benefits had begun to be paid before the 
beginning of the year and remain payable i in the year. 


For years in which. the member i is alive, the minimum amount 
can be based | on the age of either the member or the member’s 
spouse or common-law partner. In order to use the age of the 
member’s spouse or common-law partner for a given year, the 
member must advise the plan ‘administrator 1 in writing before 
the beginning of the year. - 


Changes to the ‘payout schedule may be made to reflect 
changes i in family circumstances. For example, a member who 
marries a younger spouse after having begun to receive varia- 
ble benefits may wish to change the payout schedule so that the 
minimum amount is based on the age of his or her spouse. As- 
suming the pension plan permits, the member can effect such a 
change simply by making a written request to the plan adminis- 
trator. The revised payout schedule would apply beginning in 
the year following the year in which the request was made. 


The payout schedule that applied while the member was alive 
continues to apply after the member’s death with respect to any 
variable benefits that remain payable to a beneficiary (other 
than the specified beneficiary) of the member for the year of 
death and the following year. Where the member’s surviving 
spouse or common-law partner is entitled to receive variable 
benefits as the member’s specified beneficiary, the payout 
schedule must be revised so that the minimum amount is based 
on the age of the spouse or common-law partner. For further 
details, refer to the commentary on subsection 8506(7) and ex- 
amples 1 and 2 following that subsection. 

The determination of the minimum amount under new subsec- 
tion 8506(5) is subject to new subsection 8506(6). Under that 
subsection, the minimum amount for years prior to the year in 
which the member (or, after the death of the member, the spec- 
ified beneficiary) turns 70 years of age is defined to be nil. This 
is intended to provide consistency with the maximum deferral 
permitted under the RRSP/RRIF rules. 


Related Provisions: Reg. 8506(7) — Specified beneficiary. 


(6) When minimum amount is nil — The minimum 
amount for a member’s account under a_ money 
purchase provision of a registered pension plan for a 
calendar year is nil if 
(a) an individual, who is either the member or the 
specified beneficiary of the member for the year in 
relation to the provision, is alive at the beginning of 
the year, and, 


_(b) that individual had not attained 69 years of age at 
the end of the preceding calendar year. 


Technical Notes: To provide consistency with the maximum 
deferral permitted under the RRSP/RRIF rules, new subsection 
8506(6) (in conjunction with amended subparagraph 
8502(e)(i)) ensures that a member is not required to begin re- 
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ceiving variable benefits from their money purchase account 
until the year in which the member turns age 70. It does so by 
defining the minimum amount for a member’s money purchase 
account for calendar years before the calendar year in which 
the member turns 70 years of age to be nil. Similar treatment is 
provided with respect to the specified beneficiary of a deceased 
member. The application of this subsection is illustrated in ex- 
ample 1 following the commentary on subsection 8506(7). 


(7) Specified beneficiary — In this section, an indi- 


vidual is the specified beneficiary of a member for a cal- 
endar year in relation to a money pucchase provision of 
a registered pension plan if 


(a) the member died before the beginning or the 
year, 


(b) the individual is a beneficiary of the member and . 
was, immediately before the member’s death, the 


member’s spouse or common-law partner, and 


(c) the member or the member’s legal representative 
had, before the beginning of the year, provided the - 


administrator of the plan with a written designation 
of the individual (and of no other individual) as the 


specified beneficiary of the member for the ce, 


year in relation to the provision. 


Technical Notes: New subsection 8506(7) re the dope: 
ified beneficiary” of a member in relation to a money purchase 
provision and with reference to a calendar year as the surviving 
spouse or common-law partner of the member. The specified 


beneficiary of a member is entitled to receive variable benefits 


from the member’ s account after the member’s death and 


throughout their lifetime in accordance with — "paragraph: 


8506(1)(e.1). 


To qualify as the specified beneficiary for: a “given year, the 


member or the member’s legal representative must provide a 


written designation of the individual as the specified benefici- — 


ary to the plan administrator before the beginning of the year. 
Further, an individual cannot be a specified beneficiary any 
earlier than the year following the year in which the member 
dies. This condition, which applies primarily for mechanical 
reasons, ensures that the minimum amount for the year of the 


member’s death is determinable at the beginning the year and 
does not change as a result of the member’s death. It is impor- _ 
tant to note that the surviving spouse or common-law partner of — 
a member may receive variable benefits for the remainder of 
the year in which the member dies and for the following year — 


without having to qualify as the member’s specified benefici- 
ary. This is by virtue of the fact that paragraph 8506(1)(e.1) 


allows variable benefits to continue to be paid after the death of 
the member to any beneficiary of the member until the end or 


the year following the year of death. 


The operation of the minimum amount rules i is illustrated i in the 
following examples. 


Example 1 


Galen turns 69 years of age in 2005 and must begin receiv- 
ing variable benefits starting in 2006. When Galen retired 


in 2004, he advised the plan administrator to use the age of 


his younger spouse, Carole, in determining the minimum 


payout schedule for his account. He also designated Carole 


as his specified beneficiary for years after his death so that 
she could continue to receive payments from the account 
throughout her lifetime in the event that he dies before her. 


At the beginning of 2006, Carole is 66 years of age and the 
account balance is $320,000. The minimum amount for 
2006 for Galen’s account is $13,333 (= $320,000 x (1/490 - 

66))). In accordance with the plan terms, the minimum 
amount is payable in equal monthly instalments over the 
course of the year. 


Galen dies in October 2006. The remaining two instalments 
are paid to Carole. The minimum amount for 2007 is deter- 
mined on the basis of Carole’s age, as specified beneficiary 


Income Tax Regulations 


for that year. Since Carole is less than 70 years of age, the 
minimum amount for 2007 is nil in accordance with sabe 
section 8506(6). 


Example 2 


Anita dies in 2007 after having received variable benefits 
for two years. The minimum amount was based on Anita’s 
age. When commencing to receive retirement benefits from 
the plan, Anita designated her spouse, Daniel (who is two 

_ years older), as her specified beneficiary, but only for years 
after the year following the year of her death. Thus, for the 
remainder of 2007 and for all of 2008, the retirement bene- 
fits payable to Daniel as beneficiary are based on the mini- 
mum payout schedule established for Anita, However, when 
Daniel starts receiving retirement benefi ts as specified ben- 
eficiary in 2009, the payout schedule is revised so that the 
minimum amount is based on his age. 


Bronte 5 


In September 2005, Clarke decides to transfer his money 
purchase funds to a RRIF. The balance at that time in 
Clarke’s account is $180,000. The minimum amount for 
Clarke’s account for 2005 is $15,000. Clarke has already 
received $10,000 from his account during the year. The 
maximum amount eligible for tax-free transfer under sub- 
section 147.3(1) of the Act is $175,000 (= $180,000 - 
($15,000 - $10. ,000)). The Ene $5, 0001 must be ae 

_ directly to Clarke. : 


Application: The February 20, 2004 draft 1 Heatarione oaiick and 
OLPs), subsec. ae will add subsecs. ihe )), es after 
2005 


Definitions [Reg. 8506]: “administrator’ —ITA 147.1(1); “amount”, 
“annuity” —ITA 248(1); “beneficiary”, “benefit provision” — Reg. 
8500(1); “benefits” — Reg. BOOMS IC), “bridging benefits” — Reg. 
8500(1); “business” — ITA 248(1); “calendar year” — NOC ee Act 
37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); “common-law 
partner’ — ITA 248(1); “continued retirement benefits” — Reg. 
8506(1)(c); “contribution” — Reg. 8501(6); “defined benefit provi- 
sion” —ITA 147.1(1); “employer” — ITA 248(1); “forfeited amount” — 
Reg. 8500(1); “individual”, “legal representative’ —ITA 248(1); “h- 
censed annuities provider” — ITA 147(1), 248(1); “lifetime retirement be- 
nefits’ — Reg. 8500(1); “member’—ITA  147.1(1); “minimum 
; “Minister”? —ITA 248(1); “money purchase 
provision” —ITA 147.1(1); “month” — Interpretation Act 35(1); “partici- 
pating employer’ —ITA 147.1(1); “person”, “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan” — ITA 
248(1); “retirement benefits’ — Reg. 8500(1); “retirement savings 
plan” —ITA 146(1), 248(1); “single amount” — ITA 147.1(1); “specified 
beneficiary” — Reg. 8506(7); “spouse” — Reg. 8500(5); “surplus” — 
Reg. 8500(1); “survivor retirement benefits” — Reg. 8506(1)(d); “writ- 
ten” — Interpretation Act 35(1)“writing”. 


8507. Periods of reduced pay — (1) Prescribed 
compensation — For the purposes of paragraph (b) of 
the definition “compensation” in subsection 147.1(1) of 
the Act, there is prescribed for inclusion in the compensa- 


tion of an individual from an employer for a calendar year 
after 1990 


(a) where the individual has a qualifying period in the 
year with respect to the employer, the amount that is 
determined under subsection (2) in respect of the pe- 
riod; and 


(b) where the individual has a period of disability in 
the year, the amount that would be determined under 
paragraph (2)(a) in respect of the period if the period 
were a qualifying period of the individual with respect 
to the employer. 


Related Provisions: Reg. 8508 — Salary deferral leave plan. 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — 
deductibility of employer contributions and taxation of amounts received 
by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs. 
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(2) Additional compensation in respect of 
qualifying period — For the purposes of paragraph 
(1)(a) and subsection (5), the amount that is determined in 
respect of a period in a calendar year that is a qualifying 
period of an individual with respect to an employer is the 
lesser of 


(a) the amount, if any, by which 


(1) the amount that it is reasonable to consider 
would have been the remuneration of the indivi- 
dual for the period from the employer if the indivi- 
dual had rendered services to the employer 
throughout the period on a regular basis (having re- 
gard to the services rendered by the individual to 
the employer before the complete period of re- 
duced pay of which the period is a part) and the 
individual’s rate of remuneration had been com- 
mensurate with the individual’s rate of remunera- 
tion before the beginning of the complete period of 
reduced pay 


exceeds 


(ii) the remuneration of the individual for the pe- 
riod from the employer, and 


(b) the amount determined by the formula 


(5+A+B—C)xD 
where 


A is the lesser of 3 and the amount that would be the 
cumulative additional compensation fraction of the 
individual with respect to the employer, deter- 
mined to the time that is immediately before the 
end of the period, if the individual’s only qualify- 
ing periods had been periods that are also periods 
of parenting, 

B is 


(1) if no part of the period is a period of parent- 
ing, nil, and 


(11) otherwise, the lesser of 


(A) the amount, if any, by which 3 exceeds 
the amount determined for A, and 


(B) the ratio of 


(I) the amount that would be determined 
under paragraph (a) if the remuneration 
referred to in subparagraphs (a)(i) and 
(11) were the remuneration for such part 
of the period as is a period of parenting 


to 
(Il) the amount determined for D, 


C is the cumulative additional compensation fraction 
of the individual with respect to the employer, de- 
termined to the time that is immediately before the 
end of the period, and 


D is the amount that it is reasonable to consider 
would have been the individual’s remuneration for 
the year from the employer if the individual had 
rendered services to the employer on a full-time 
basis throughout the year and the individual's rate 
of remuneration had been commensurate with the 
individual’s rate of remuneration before the begin- 
ning of the complete period of reduced pay of 
which the period is a part. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 
8507(7) — Complete period of reduced pay. 


Information Circulars: 98-2: Prescribed compensation for RPPs. 
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(3) Qualifying periods and periods of parenting — 
For the purposes of this section, 


(a) a period in a calendar year is a qualifying period of 

an individual in the year with respect to an employer if 
(i) the period is an eligible period of reduced pay or 
temporary absence of the individual in the year 
with respect to the employer, 


(ii) either 
(A) lifetime retirement benefits are provided to 
the individual under a defined benefit provision 
of a registered pension plan (other than a plan 
that is, in the year, a specified multi-employer 
plan) in respect of the period, or 


(B) contributions are made by or on behalf of 
the individual under a money purchase provi- 
sion of a registered pension plan (other than a 
plan that is, in the year, a specified multi-em- 
ployer plan) in respect of the period, 


pursuant to terms of the plan that apply in respect 
of. periods that are not regular periods of 
employment, 


(iu1) the lifetime retirement benefits or the contribu- 
tions, as the case may be, exceed the benefits that 
would otherwise be provided or the contributions 
that would otherwise be made if the benefits or 
contributions were based on’ the services actually 
rendered by the individual and the remuneration 
actually received by the individual, 


(iv) the individual’s: pension adjustment for the 
year with respect to the employer includes an 
amount in respect of the lifetime retirement bene- 
fits or the contributions, as the case may be, 


(v) no benefits are provided in respect of the period 
to the individual under a defined benefit provision 
of any registered pension plan in which the em- 
ployer does not participate, and 


(vi) no contributions are made by or on behalf of 
the individual in respect of the period under a 
money purchase provision of a registered pension 
plan or a deferred profit sharing plan in which the 
employer does not participate; and 


(b) a period of parenting of an individual is all or a 
part of a period that begins 
(1) at the time of the birth of a'child of whom the 
individual is a natural parent, or 


(11) at the time the individual adopts a child, 


and ends 12 months after that time. 


Related Provisions: Reg. 8500(7) — Amounts allocated under money 
purchase provision deemed to be contribution. 

History: The portion of para. 8507(3)(a) after subpara. (vi) repealed by 
P.C. 1995-17, s. 14, January 11, 1995, Canada Gazette, Part I, January 
25, 1995, applicable after 1988. 


Information Circulars: 98-2: Prescribed compensation for RPPs. 


(4) Cumulative additional compensation frac- 
tion — For the purposes of this section, the cumulative 
additional compensation fraction of an individual with re- 
spect to an employer, determined to any time, is the ag- 
gregate of all amounts each of which is the additional 
compensation fraction that is associated with a period that 
ends at or before that time and that is a qualifying period 
of the individual in a calendar year after 1990 with re- 
spect to 


(a) the employer; 
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(b) any other employer who does not deal at arm’s 
length with the employer; or 


(c) any other employer who participates in a registered 
pension plan in which the employer participates for 
the benefit of the individual. 


Related Provisions: Reg. 8507(5) — Additional compensation fraction. 


(5) Additional compensation fraction — For the 
purposes of subsection (4), the additional compensation 
fraction associated with a qualifying period of an indivi- 
dual in a calendar year with respect to a particular em- 
ployer is the amount determined by the formula 


E 


D 
where 


D_ is the amount determined for D under paragraph (2)(b) 
in respect of the qualifying period, and 
Bas 
(a) if 
(i) all or a part of the qualifying period is a pe- 
riod throughout which the individual renders 
services to another employer pursuant to an ar- 


rangement in respect of which subsection 
8308(7) is applicable, 


(ii) the particular employer is a lending em- 
ployer for the purposes of subsection 8308(7) as 
it applies in respect of the arrangement, and 


(ii1) the particular employer and the other em- 
ployer deal with each other at arm’s length, 


the amount that would be determined under sub- 
section (2) in respect of the qualifying period if, in 
the determination of the amount under paragraph 
(2)(a), no remuneration were included in respect of 
the portion of the qualifying period referred to in 
subparagraph (a)(i), and 


(b) otherwise, the amount that is determined under 
subsection (2) in respect of the qualifying period. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
21. 


(6) Exclusion of subperiods — A reference in this 
section to a qualifying period of an individual in a calen- 
dar year with respect to an employer or to a period of dis- 
ability of an individual in a calendar year does not include 
a period that is part of a longer such period. 


(7) Complete period of reduced pay — In subsec- 
tion (2), “complete period of reduced pay” of an indivi- 
dual with respect to an employer means a period that con- 
sists of one or more periods each of which is 


(a) a period of disability of the individual, or 


(b) an eligible period of reduced pay or temporary ab- 
sence of the individual with respect to the employer, 


and that is not part of a longer such period. 


Definitions [Reg. 8507]: “additional compensation fraction” — Reg. 
8507(5); “amount” — ITA 248(1); “arm’s length” — ITA 251(1); “associ- 
ated” — ITA 256; “benefits” — Reg. 8501(5)(c); “child” — ITA 252(1); 
“compensation” —ITA 147.1(1); “complete period of reduced pay” — 
Reg. 8507(7); “contribution” — Reg. 8501(6), (7); “cumulative additional 
compensation fraction” — Reg. 8507(4); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “defined benefit provision” —ITA 147.1(1); “eligi- 
ble period of reduced pay” — Reg. 8500(1); “employer”, “employment”, 
“individual” —ITA 248(1); “lifetime retirement benefits” — Reg. 
8500(1); “money purchase provision” —ITA 147.1(1); “month” — Inter- 
pretation Act 35(1); “pension adjustment” — ITA 248(1); “period of disa- 
bility’ — Reg. 8500(1); “prescribed” —ITA 248(1); “qualifying pe- 
riod” — Reg. 8507(3)(a), 8507(6); “registered pension’ plan” —ITA 


Income Tax Regulations 


248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), 
(3). 

Interpretation Bulletins [Reg. 8507]: IT-363R2: Deferred profit shar- 
ing plans — deductibility of. employer contributions and taxation. of 
amounts received by a beneficiary (archived). 


Registered Plans Directorate Newsletters [Reg. 8507]: 91-4R (re- 
gistration rules for money purchase provisions). 


8508. Salary deferral leave plan — Where an em- 
ployee and an employer enter into an arrangement in writ- 
ing described in paragraph 6801(a) or (b), 


(a) the period throughout which the employee defers 
salary or wages pursuant to the arrangement shall be 
deemed to be an eligible period of reduced pay of the 
employee with respect to the employer; and 


(b) for the purposes of section 8507, the amount that it 
is reasonable to consider would have been the remu- 
neration of the employee for any period from the em- 
ployer shall be determined on the basis that the em- 
ployee’s rate of remuneration was the amount that it is 
reasonable to consider would, but for the arrangement, 
have been the employee’s rate of remuneration. 
Definitions [Reg. 8508]: “amount” — ITA 248(1); “eligible period of 
reduced pay” —Reg. 8500(1); “employee”, “employer”, “salary or 
wages” — ITA 248(1); “writing” — Interpretation Act 35(1). 
Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
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8509. Transition rules — (1) Prescribed 
conditions applicable before 1992 ~to 


grandfathered plan — The prescribed conditions for 
the registration of a grandfathered plan are, before 1992, 


(a) the condition set out in paragraph 8502(a), 


(b) the condition set out in paragraph 8502(c), but only 
in respect of benefits provided under a money 
purchase provision of the plan, and 


(c) if the plan contains a money purchase provision, 
the condition set out in paragraph 8506(2)(a), 


and the following conditions: 


(d) the benefits provided under each defined benefit 
provision of the plan are acceptable to the Minister 
and, for the purposes of this condition, any benefits in 
respect of periods before 1991 that become provided 
after 1988 with respect to a member who is connected 
with an employer who participates in the plan, or was 
so connected at any time before the benefits become 
provided, shall, unless the Minister is notified in writ- 
ing that the benefits are provided with respect to the 
member, be deemed to be unacceptable to the Min- 
ister, and 


(e) the plan contains such terms as may be required by 
the Minister. 


(2) Conditions applicable after 1991 to benefits 
under grandfathered plan — For the purpose of the 
condition in paragraph 8502(c) as it applies after 1991 in 
respect of a grandfathered plan, 
(a) the condition in subparagraph 8503(2)(b)(ii) is re- 
placed by the condition that the amount of bridging 
benefits payable to a member for a particular month 
does not exceed the amount that is determined in re- 
spect of the month by the formula 


(axext) [xa 


where 
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A is the amount determined for A under subpara- 
graph 8503(2)(b)(ii) with respect to the member for 
the month, 


C is the amount determined for C under subparagraph 
8503(2)(b)(ii) with respect to the member for the 
month, 


E. is the aggregate of all amounts each of which is the 
duration (measured in years, including any fraction 
of a year) of a period ending before 1992 that is 
pensionable service of the member under the 
provision, 


Fis the aggregate of all amounts each of which is the 
duration (measured in years, including any fraction 
of a year) of a period that is pensionable service of 
the member under the provision, and 


G is the amount determined with respect to the mem- 
ber for the month by the formula in subparagraph 
8503(2)(b)(ii); 


(b) the conditions in paragraphs 8503(3)(c), (h) and (1) 
and 8504(1)(a) and (b) apply only in respect of life- 
time retirement benefits provided in respect of periods 
after 1991; and 


(c) for the purposes of the conditions in paragraphs 
8504(1)(a) and (b), 


(i) the aggregate that is determined under subpara- 
graph 8504(1)(a)G) does not include an amount in 
respect of 1991, and 


(11) the amount that is determined for G under sub- 
paragraph 8504(1)(a)(ii) is based only on periods 
of pensionable service after 1991. 


(3). Additional prescribed condition for 
grandfathered plan after 1991 — The prescribed 
conditions for the registration of a grandfathered plan in- 
clude, after 1991, the condition that all benefits provided 
under each defined benefit provision of the plan in respect 
of periods before 1992 are acceptable to the Minister. 


(4) Defined benefits under grandfathered plan 
exempt from conditions — The Minister may, after 
1991, exempt from the condition in paragraph 8502(c) the 
following benefits provided under a defined benefit provi- 
sion of a grandfathered plan: 


(a) benefits that are payable after the death of a mem- 
ber, to the extent that the benefits can reasonably be 
considered to relate to lifetime retirement benefits pro- 
vided to the member in respect of periods before 1992; 
and 


(b) bridging benefits in excess of bridging benefits that 
are permissible under paragraph 8503(2)(b), to the ex- 
tent that the excess bridging benefits are vested in a 
member on December 31, 1991. 


(4.1) Benefits under grandfathered plan — pre- 
1992 disability — Where benefits are provided under a 
defined benefit provision of a grandfathered plan to a 
member of the plan as a consequence of the member hav- 
ing become, before 1992, physically or mentally im- 
paired, the following rules apply: 


(a) the conditions in this Part (other than the condition 
in paragraph (b)) do not apply in respect of the 
benefits: 

(b) the prescribed conditions for the registration of the 


plan include the condition that the benefits are accept- 
able to the Minister; and 


Reg. 
S. 8509(9) 


(c) subsections 147.1(8) and (9) of the Act do not ap- 
ply to render the plan a revocable plan where those 
subsections would not so apply if the member’s pen- 
sion credits under the provision were determined with- 
out regard to the benefits. 

History: Subsec. 8509(4.1) added by P.C. 1995-17, subsec. 15(1), Janu- 


ary 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable after 
1988. 


(5) Conditions not applicable to grandfathered 
plan — Where a pension plan is a grandfathered plan, 


(a) the conditions referred to in paragraph 8501(2)(b) 
do not apply before 1992 in respect of the plan; 


(b) the condition in paragraph 8502(d) does not apply 
in respect of distributions that are made before 1992 
under a defined benefit provision of the plan; and 


(c) the conditions in paragraphs 8503(3)(a) and (b) do 
not apply in respect of benefits provided under a de- 
fined benefit provision of the plan in respect of peri- 
ods before 1992. 


(6) PA limits for grandfathered plan for 1991 — 
Subsections 147.1(8) and (9) of the Act do not apply in 
respect of a grandfathered plan for a calendar year before 
| aOR 


(a) the plan does not contain a money purchase provi- 
sion in that year; or 


(b) no contributions are made in respect of that year 
under the money purchase provisions of the plan. 


(7) Limit on pre-age 65 benefits — Where a pension 
plan is a grandfathered plan or would be a grandfathered 
plan if the references to “March 27, 1988” in the defini- 
tions “existing plan” and “grandfathered plan” in subsec- 
tion 8500(1) were read as references to “June 7, 1990” 
and the references to “March 28, 1988” in the definition 
“existing plan” in that subsection were read as references 
to “June 8, 1990”, 


(a) the conditions in paragraphs 8504(5)(a) and (b) ap- 
ply only in respect of retirement benefits provided in 
respect of periods after 1991; and 


(b) the amounts that are determined for B and D under 
paragraph 8504(5)(a) are based only on periods of 
pensionable service after 1991. 


(8) Benefit accrual rate greater than 2 per cent — 
Where a pension plan is a grandfathered plan or would be 
a grandfathered plan if the references to “March 27, 
1988” in the definitions “existing plan” and 
“grandfathered plan” in subsection 8500(1) were read as 
references to “July 31, 1991” and’ the ‘references ‘to 
“March 28, 1988” in the definition “existing plan” in that 
subsection were read as references to “August 1, 1991”, 


(a) the condition in paragraph 8503(3)(g) applies only 
in respect of lifetime retirement benefits provided 
under a defined benefit provision of the plan in respect 
of periods after 1994; and 


(b) subparagraph 8503(3)(h)(iv) is not applicable in 
respect of lifetime retirement benefits provided under 
a defined benefit provision of the plan to a member 
unless the formula for determining the amount of the 
member’s lifetime retirement benefits complies with 
the condition in paragraph 8503(3)(g) as that condition 
would, but for this subsection, apply. 


(9) Benefits under plan other than grandfathered 
plan — The following rules apply in respect of the bene- 
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fits provided under a defined benefit provision of a pen- 
sion plan that is not a grandfathered plan: 


(a) the condition in paragraph 8502(c) does not apply 
in respect of benefits provided with respect to an 
individual 
(i) to whom retirement benefits have commenced 
to be paid under the provision before 1992, or 


(ii) who has died before 1992; and 


(b) the prescribed conditions for the registration of the 
plan include the condition that all benefits referred to 
in paragraph (a) are acceptable to the Minister. 


(10) Money purchase benefits exempt from con- 
ditions — The Minister may exempt from the condition 
in paragraph 8502(c) all or a portion of the benefits pro- 
vided under a money purchase provision of a pension 
plan with respect to a member that may reasonably be 
considered to derive from contributions made before 1992 
under a money purchase provision of a registered pension 
plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(10.1) Stipulation not required for pre-1992 
plans — The conditions in paragraphs 8503(4)(c) and 
8506(2)(d) do not apply in respect of a pension plan 


(a) that was a registered pension plan on December 31, 
1991, 


(b) in respect of which an application for registration 
was made to the Minister before 1992, or 


(c) that was established to provide benefits to one or 
more individuals in lieu of benefits to which the indi- 
viduals were entitled under another pension plan that 
is a plan described in paragraph (a) or (b) or this para- 
graph, whether or not benefits are also provided to 
other individuals. 

History: Subsec. 8509(10.1) added by P.C. 1995-17, subsec. 15(2), Janu- 


ary 11, 1995, Canada Gazette, Part U, January 25, 1995, applicable after 
1988. 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


(11) Benefits acceptable to Minister — For greater 
certainty, where benefits under a defined benefit provi- 
sion of a pension plan are, by reason of paragraph 
8503(3)(e) or subsection (3), subject to the condition that 
they be acceptable to the Minister, the provisions of this 
section shall not be considered to limit in any way the 
requirements that may be imposed by the Minister in re- 
spect of the benefits. 


(12) PA limits — 1996 to 2003 — Neither subsection 
147.1(8) nor (9) of the Act applies to render a registered 
pension plan a revocable plan at the end of any calendar 
year after 1995 and before 2004 solely because a pension 
adjustment, a total of pension adjustments or a total of 
pension credits of an individual for the year (each of 
which is, in this subsection, referred to as a “test 
amount’) is excessive where the subsection would not ap- 
ply to render the plan a revocable plan at the end of the 
year if each test amount were decreased by the lesser of 


(a) the amount, if any, by which the lesser of 
(i) the total of all amounts each of which 1s 


(A) a pension credit under a defined benefit 
provision of a registered pension plan that is in- 
cluded in determining the test amount, or 


Income Tax Regulations 


(B) a pension credit under a money purchase 
provision of a registered pension plan or under 
a deferred profit sharing plan that is included in 
determining the test amount and that is taken 
into account, under paragraph 8302(2)(c), in de- 
termining a pension credit referred to in clause 
(A), and 


Gi) $15,500 
exceeds the money purchase limit for the year, and 


(b) the total of all amounts each of which is a pension 
credit referred to in clause (a)(i)(A). 


History: Subsec. 8509(12) added by P.C. 1998-2256, subsec. 24(1), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 
ter 1995. 


Registered Plans Directorate Newsletters: 96-1 (changes to retire- 
ment savings limits). 


(13) Maximum benefits indexed before 2005 — 
Where 


(a) a pension plan is a grandfathered plan or would be 
a grandfathered plan if the references to “March 27, 
1988” in the definitions “existing plan” and 
“srandfathered plan” in subsection 8500(1) were read 
as references to “March 5, 1996” and the references to 
“March 28, 1988” in the definition “existing plan” in 
that subsection were read as references to “March 6, 
(Ro]S sia 


(b) under the terms of the plan as they read immedi- 
ately before March 6, 1996, the plan provided for be- 
nefits that are benefits to which a condition in any of 
subsections 8504(1), (5) and (6) and _ paragraph 
8505(3)(d) applies and, at that time, the benefits com- 
plied with the condition, and 


(c) as a consequence of the change in the defined ben- 
efit limit effective March 6, 1996, the benefits would, 
if this Part were read without reference to this subsec- 
tion, cease to comply with the condition, 


the following rules apply: 


(d) for the purpose of determining at any time after 
March 5, 1996 and before 1998 whether the benefits 
comply with the condition, the defined benefit limit 
for each year after 1995 is deemed to be the amount 
that it would be if the definition “money purchase 
limit” in subsection 147.1(1) of the, Act were applied 
as it read on December 31, 1995, and 


(e) for the purpose of determining at any time after 
1997 whether the benefits comply with the condition, 
the defined benefit limit for 1996 and 1997 is deemed 
to be the amount that it would be if it were determined 
in accordance with paragraph (d). 
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History: Subsec. 8509(13) added by P.C. 1998-2256, subsec. 24(3); De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable af- 
ter March 5, 1996, except that where 


(a) the retirement benefits provided to an individual under a pension 
plan are provided by means of an annuity contract issued before 
March 6, 1996, and 


(b) under the terms and conditions of the contract as they read imme- 
diately before March 6, 1996, 


(i) the day on which annuity payments are to begin under the con- 
tract is fixed and determined and is after 1997, and 


(ii) the amount and timing of each annuity payment are fixed and 
determined, 


subsec. 8509(13) shall, in its application to those benefits, be read without 
reference to the words “and before 1998” in para. (d) and without refer- 
ence to para. (e). 

Definitions [Reg. 8509]: “amount” — ITA 248(1); “benefits” — Reg. 
8501(5)(c); “bridging benefits’ — Reg. 8500(1); “connected” — Reg. 
8500(3); “contribution” — Reg. 8501(6); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “defined benefit limit” — Reg. 8500(1); “defined 
benefit provision? —ITA  147.1(1); “employer? —ITA — 248(1); 
“grandfathered plan” — Reg. 8500(1); “individual” — ITA 248(1); “life- 
time retirement benefits” — Reg. 8500(1); “member” —ITA_ 147.1(1); 
“Minister” — ITA 248(1); “money purchase limit’, “money purchase pro- 
vision” —ITA 147.1(1); “month” — Interpretation Act 35(1); “pension 
adjustment” — ITA 248(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 
8308.3(2), (3); “pensionable service” — Reg. 8500(i); “prescribed”, “reg- 
istered pension plan” —ITA 248(1); “retirement benefits” — Reg. 
8500(1); “test amount” — Reg. 8509(12); “writing” — Interpretation Act 
35(1). 


8510. Multi-employer plans and specified multi- 
employer plans—(1) Definition of “multi- 
employer plan” — The definition ‘“multi-employer 
plan” in subsection 8500(1) is applicable for the purposes 
of subsection 147.1(1) of the Act. 


(2) Definition of “specified multi-employer 
plan” — For the purposes of this Part and subsection 
147.1(1) of the Act, “specified multi-employer plan” in a 
calendar year means a pension plan 


(a) in respect of which the conditions in subsection (3) 
are satisfied at the beginning of the year (or at the time 
in the year when the plan is established, if later), 


(b) that has, on application by the plan administrator, 
been designated in writing by the Minister to be a 
specified multi-employer plan in the year, or 


(c) that was, by reason of paragraph (a), a specified 
multi-employer plan in the immediately preceding cal- 
endar year (where that year is after 1989), 


but does not include a pension plan where the Minister 
has, before the beginning of the year, given notice by reg- 
istered mail to the plan administrator that the plan is not a 
specified multi-employer plan. 


Related Provisions: Reg. 8510(4) — Minister’s notice concerning 
specified multi-employer plans. 


(3) Qualification as a specified multi-employer 
plan — The conditions referred to in paragraph (2)(a) are 
the following: 


(a) it is reasonable to expect that at no time in the year 
will more than 95 per cent of the active members of 
the plan be employed by a single participating em- 
ployer or by a related group of participating 
employers; 

(b) where the year is 1991 or a subsequent year, it is 
reasonable to expect that 


(i) at least 15 employers will contribute to the plan 
in respect of the year, or 


Reg. 
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(ii) at least 10 per cent of the active members of the 
plan will be employed in the year by more than one 
participating employer, 
and, for the purposes of this condition, all employers 
who are related to each other shall be deemed to be a 
single employer; 
(c) employers participate in the plan pursuant to a col- 
lective bargaining agreement; 


(d) all or substantially all of the employers who par- 
ticipate in the plan are persons who are not exempt 
from tax under Part I of the Act; 


(e) contributions are made by employers in accordance 
with a negotiated contribution formula that does not 
provide for any variation in contributions determined 
by reference to the financial experience of the plan; 


(f) the contributions that are to be made by each em- 
ployer in the year are determined, in whole or in part, 
by reference to the number of hours worked by indivi- 
dual employees of the employer or some other mea- 
sure that is specific to each employee with respect to 
whom contributions are made to the plan; 


(g) the administrator is a board of trustees or similar 
body that is not controlled by representatives of em- 
ployers; and 


(h) the administrator has the power to determine the 
benefits to be provided under the plan, whether or not 
that power is subject to the terms of a collective bar- 
gaining agreement. 


(4) Minister’s notice — For the purpose of subsection 
(2), the Minister may give notice that a plan is not a spec- 
ified multi-employer plan only if the Minister is satisfied 
that participating employers will be able to comply with 
all reporting obligations imposed by Part LX XXIV in re- 
spect of the plan if it is not a specified multi-employer 
plan, and 


(a) the notice is given at or after a time when the con- 
ditions in subsection (3) are not satisfied in respect of 
the plan; or 


(b) the plan administrator has applied to the Minister 
for the notice. 


(5) Special rules — multi-employer plan — Where 
a pension plan is a multi-employer plan in a calendar 
year, 


(a) each member of the plan who is connected at any 
time in the year with an employer who participates in 
the plan shall be deemed, for the purposes of applying 
the conditions in sections 8503 and 8504 in respect of 
the plan in the year and in each subsequent year, not to 
be so connected in the year; 

(b) paragraph 8503(3)(b) shall, in its application in re- 
spect of benefits provided under a defined benefit pro- 
vision of the plan in respect of a period in the year, be 
read without reference to subparagraph (11) thereof; 
and 


(c) the condition in paragraph 8503(3)(k) and the rule 
in subsection 8504(8) shall apply in the year in respect 
of the plan without regard to benefits provided under 
any other pension plan. 


(6) Special rules— specified multi-employer 
plan — Where a pension plan is a specified multi-em- 
ployer plan in a calendar year, 


(a) a contribution that is made in the year in respect of 
a defined benefit provision of the plan by an employer 
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with respect to the employer's employees or former 
employees in accordance with the plan as registered 
shall be deemed, for the purpose of paragraph 8502(b), 
to be an eligible contribution; 


(b) subparagraph 8502(c)(1) shall, in its application in 
the year in respect of the plan, be read as follows: 


“(i) benefits that are in accordance with subsec- 
tion 8503(2), paragraphs 8503(3)(c), ls and (g) 
and subsections 8504(5) and (6)”; 


(c) the conditions in paragraphs 8503(3)q) and (4)(a) 
do not apply in the year in respect of the plan; and 


(d) a payment made in the year under a defined benefit 
provision of the plan with respect to a member is 
deemed to comply with the conditions in paragraph 
8503(2)(h) (in the case of a payment made in connec- 
tion with the member’s termination from the plan oth- 
erwise than by reason of death) or (j) (an the case of a 
payment made after the death of the member) where it 
would comply if paragraph 8503(2)(h) were read as 
follows: 


“(h) the payment, with respect to a member in 
connection with the member’s termination from 
the plan (otherwise than by reason of death), of 
one or more single amounts where 


(i) the payments are the last payments to be 
made under the provision with respect to the 
member, and 


(11) each single amount does not exceed the 
amount that would be the balance in the mem- 
ber’s. net contribution account immediately 
before the time of payment of the single 
amount if, for each contribution that is a spec- 
ified contribution, the account were credited 
at the time of the specified contribution with 
an additional amount equal to the amount of 
the specified contribution and, for this pur- 
pose, a specified contribution is 


(A) a contribution included in determining 
a pension credit of the member under the 
provision because of paragraph 
8301(5)(b), or 


(B) a contribution made before 1990 in re- 
spect of the provision by a participating 
employer, to the extent that the contribu- 
tion can reasonably be considered to have 
been determined by reference to the num- 
ber of hours worked by the member or 
some other measure specific to the 
member;” 


History: Para. 8510(6)(d) added by P.-C. 2001-153, s. 8, January 30, 
2001, Canada Gazette, Part II, February 14,2001, applicable after 1988. 


(7) Additional prescribed conditions — Where a 
pension plan is a specified multi-employer plan in a cal- 
endar year, the prescribed conditions for the registration 
of the plan include, in that year, the following conditions: 


(a) when employer and member contribution rates 
under the plan were last established, it was reasonable 
to expect that, for each calendar year beginning with 
the year in which the contribution rates were last 
established, 


(1) the aggregate of all amounts each of which is 
the pension credit of an individual for the year with 
respect to an employer under a benefit provision of 
the plan 


Income Tax Regulations 


would not exceed 


(ii) 18 per cent of the aggregate of all amounts each 
of which is, for an individual and an employer 
where the pension credit of the individual for the 
year with respect to the employer under a benefit 
provision of the plan is greater than nil, the com- 
pensation of the individual from the employer for 
the year, 


except that this condition does not apply for years 
before 1992 in the case of a pension plan that is a 
grandfathered plan; and 


(b) where the plan contains a money purchase 
provision, 


(i) the plan terms are such that, if subsection 
147.1(9) of the Act were applicable in respect of 
the plan, the plan would not under any circum- 
stances become a revocable plan at the end of the 
year pursuant to that subsection, or 


(i1) if the plan terms do not comply with the condi- 
tion in subparagraph (1), the only circumstances 
that would result in the plan becoming a revocable 

plan at the end of the year pursuant to subsection 
147.1(9) of the Act, if that subsection were applica- 
ble in respect of the plan, are circumstances accept- 
able to the Minister. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 
6. 


(8) Purchase of additional benefits — Where, in the 
case of a pension plan that is a specified multi-employer 
plan in a calendar year, 


(a) the amount of lifetime retirement benefits provided 
under a defined benefit provision of the plan to each 
member is determined by reference to the hours of 
employment of the member with participating 
employers, 


(b) the plan permits a member whose actual hours of 
employment in a period are fewer than a specified 
number of hours for the period to make contributions 
to the plan in order to increase, to an amount not ex- 
ceeding the specified number of hours for the period, 
the number of hours that are treated under the provi- 
sion as hours of employment of the member in the pe- 
riod, and 


(c) the specified number of hours for a period does not 
exceed a reasonable measure of the actual hours of 
employment of members who render services through- 
out the period on a full-time basis, 


the condition in paragraph 8503(3)(a) does not apply in 
respect of such portion of the lifetime retirement benefits 
provided under the provision to a member as is deter- 
mined by reference to hours acquired by the member as a 
consequence of contributions made to the plan in the year 
by the member, as described in.paragraph (b). 

Definitions [Reg. 8510]: “active member” — Reg. 8500(1); “‘adminis- 
trator’ — ITA 147.1(1); “amount” — ITA 248(1); “benefit provision” — 


Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “compensation” —ITA 
147.1(1); “connected” — Reg. 8500(3); “contribution” — Reg. 8501(6); 
“defined benefit provision” —ITA 147.1(1); “employed”, “employee”, 


“employer”, “employment” —ITA 248(1); “grandfathered, plan” — Reg. 
8500(1); “individual” — ITA, 248(1); “lifetime retirement benefits’ — 
Reg. 8500(1); “member” —ITA 147.1(1); “Minister? —ITA 248(1); 
“money purchase provision” —ITA 147.1(1); “ 
ITA 147.1(1), Reg. 8500(1); “participating employer” —ITA  147.1(1); 


“pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “person”, 
“prescribed” —ITA 248(1);. “related” —ITA 251(2)-(6); “single 
amount” —ITA_ 147.1(1); “specified multi-employer plan” —ITA 


147.1(1), Reg. 8510(2), (3); “writing” — Interpretation Act 35(1). 
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8511. Conditions applicable to amendments — (1) 
For the purposes of paragraph 147.1(4)(c) of the Act, the 
following conditions are prescribed in respect of an 
amendment to a registered pension plan: 


(a) where the amendment increases the accrued life- 
time retirement benefits provided to a member under a 
defined benefit provision of the plan, the increase is 
not, in the opinion of the Minister, inconsistent with 
the conditions in paragraphs 8503(3)(h) and (i); and 


(b) where the plan is a grandfathered plan and the 
amendment increases the bridging benefits provided to 
a member under a defined benefit provision. of, the 
plan, the member’s bridging benefits, as amended, 
comply with the condition in subparagraph 
8503(2)(b)(ii1) that would apply: if the Ha were not a 
grandfathered plan. 


(2) Where an amendment to a registered pension plan 
provides for the return to a member of all or a part of the 
contributions made by the member under a defined bene- 
fit provision of the plan, the plan becomes a revocable 
plan at any time that an amount (other than an amount 
that may be transferred from the plan in accordance with 
subsection 147.3(6) of the Act) that is payable to the 
member as a consequence of the amendment is not paid to 
the member as soon after the amendment as is practicable. 
History: Subsec. 8511(2) amended by P.C. 1995-17, S. 16, January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 
Definitions, [Reg. 8511]: “amount” —ITA 248(1); “bridging bene- 
fits” — Reg. 8500(1); “contribution” — Reg. 8501(6); “defined benefit 
provision” — ITA 147.1(1); “grandfathered plan”, “lifetime retirement be- 
nefits” — Reg. 8500(1); “member” — ITA 147.1(1); “Minister”, “pre- 
scribed”, “registered pension plan” — ITA 248(1). 


8512. Registration and amendment — (1) For the 
purposes of subsection 147.1(2) of the Act, an application 
for registration of a pension plan shall be made by for- 
warding by registered mail to the Deputy Minister of Na- 
tional Revenue for Taxation at Ottawa the following 
documents: 


(a) an application in prescribed form Etta pre- 
scribed information; 


(b) certified copies of the plan text and any other doc- 
uments that contain terms of the plan; 


(c) certified copies of all trust deeds, insurance con- 
tracts and other documents that relate to the funding of 
benefits under the plan; 


(d) certified copies of all agreements that relate to the 
plan; and 


(e) certified copies of all resolutions and by-laws that 
relate to the documents referred to in paragraphs (b) to 
(d). 

Registered Plans Directorate Newsletters: 91-4R (registration rules 


for money purchase provisions); 04-2 (RPP applications — processing an 
incomplete application). 


(2) Where, after 1988, an amendment is made to a regis- 
tered pension plan, to the arrangement for funding bene- 
fits under the plan or to a document that has been filed 
with the Minister in respect of the plan, the plan adminis- 
trator shall, within 60 days after the day on which the 
amendment is made, forward to the Deputy Minister of 
National Revenue for Taxation at Ottawa 


(a) a prescribed form containing prescribed informa- 
tion; and 

(b) certified copies of all documents that relate to the 
amendment. 


Reg. 
S. 8514(2)(e)(i) 


Registered Plans Directorate Newsletters: 96-1 (changes to retire- 
ment savings limits). 


Forms: T920: Application to amend an RPP. 


(3) For the purposes. of subsection 147.1(4) of the Act, an 
application for the acceptance of an amendment to a reg- 
istered pension plan is made in prescribed manner where 
the documents that are required by subsection (2) are for- 
warded by registered mail to the Deputy Minister of Na- 
tional Revenue for Taxation at Ottawa. 

Definitions [Reg. 8512]: “administrator? — ITA. 147.1(1);  “bene- 
fits” — Reg. 8501(5)(c); “Minister”, “prescribed”, “registered pension 
plan” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


8513. Designated laws — For the purposes of para- 
graph 8302(3)(m), subparagraph 8502(c)(ili) and para- 
graph 8517(5)(f), “designated provision of the law of 
Canada or a province” means subsection 21(2) of the 
Pension Benefits Standards Act, 1985 and any provision 
of a law of a province that is similar to that subsection. 


Definitions [Reg. 8513]: “province” — Interpretation Act 35(1). 


Registered Plans Directorate Newsletters: 91-4R (registration rules 
for money purchase provisions). 


8514. Prohibited investments — (1) For the purposes 
of subparagraph 8502(h)(i) and subject to subsections (2), 
(2.1) and (3), a prohibited investment in respect of a reg- 
istered pension plan is a share of the capital stock of, an 
interest in, or a debt of 


(a) an employer who participates in the plan, 


(b) a person who is connected with an employer who 
participates in the plan, 


(c) a member of the plan, 


(d) a person or partnership that controls, directly or in- 
directly, in any manner whatever, a person or partner- 
ship referred to in paragraph (a) or (b), or 


(e) a person or partnership that does not deal at arm’s 
length with a person or partnership referred to in para- 
graph (a), (b), (c) or (d), 
or an interest in, or a right to acquire, such a share, inter- 
est or debt. 


(2) A prohibited investment does not include 


(a) a bond, debenture, note, mortgage or similar obli- 
gation described in clause 212(1)(b)@i)(C) of the Act; 


(b) a share listed on a stock exchange referred to in 
section 3200 or 3201; 


(c) a bond, debenture, note or similar obligation of a 
corporation any shares of which are listed on a stock 
exchange referred to in section 3200 or 3201; 


(d) an interest in, or a right to acquire, property re- 
ferred to in paragraph (b) or (c); or 


(e) a mortgage in respect of real property situated in 
Canada that 


(i) where this condition has not been waived by the 
Minister and the amount paid for the mortgage, to- 
gether with the amount of any indebtedness out- 
standing at the time the mortgage was acquired 
under any mortgage or hypothec that ranks equally 
with or superior to the mortgage, exceeds 75 per 
cent of the fair market value, at that time, of the 
real property that is subject to the mortgage, is in- 
sured under the National Housing Act or by a cor- 
poration that offers its services to the public in 
Canada as an insurer of mortgages, 
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(ii) where the registered pension plan in connection 
with which the mortgage is held would be a desig- 
nated plan for the purposes of subsection 8515(5) if 
subsection 8515(4) were read without reference to 
paragraph (b) thereof, is administered by an ap- 
proved lender under the National Housing Act, and 


(iii) bears a rate of interest that would be reasona- 
ble in the circumstances if the mortgagor dealt with 
the mortgagee at arm’s length. 


(2.1) [Multi-employer plan] — Where a share of the 
capital stock of, an interest in or a debt of, a person who 
is connected with a particular employer who participates 
in a registered pension plan that is a multi-employer plan 
would, but for this subsection, be a prohibited investment 
in respect of the plan, the property is not a prohibited in- 
vestment in respect of the plan if 


(a) the plan does not contain a money. purchase 
provision; 

(b) at the time the property is acquired by the plan, 
there are at least 15 employers who participate in the 
plan, and, for this purpose, 


(1) all employers who are related to each other are 
deemed to be a single employer, and 


(ii) all the structural units of a trade union, includ- 
ing each local, branch, national and international 
unit, are deemed to be a single employer; 


(c) at the time the property is acquired by the plan, no 
more than 10% of the active members of the plan are 
employed by the particular employer or by any person 
related to the particular employer; 


(d) the property would not be a prohibited investment 
in respect of the plan if subsection (1) were read with- 
out reference to paragraph (1)(b); and 


(e) immediately after the time the property is acquired 
by the plan, the total of all amounts each of which 1s 
the cost amount to a person of a property held in con- 
nection with the plan that would, but for this subsec- 
tion, be a prohibited investment in respect of the plan 
does not exceed 10% of the total of all amounts each 
of which is the cost amount to a person of a property 
held in connection with the plan. 


Related Provisions: Reg. 8514(2.2) — Whether Crown corporations 
“related” to each other. 


(2.2) [Crown corporations — whether related] — 
For the purposes of the conditions in paragraphs (2.1)(b) 
and (c), two corporations that are related to each other 
solely because they are both controlled by Her Majesty in 
right of Canada or a province are deemed not to be related 
to each other. 


(3) A prohibited investment in respect of a registered pen- 
sion plan does not include an investment that was ac- 
quired by the plan before March 28, 1988. 


Related Provisions: Reg. 8514(4) — When debt obligation deemed to 
be issued. . 


(4) For the purposes of subsection (3), where at any time 
after March 27, 1988, the principal amount of a bond, de- 
benture, note, mortgage or similar obligation increases as 
a consequence of the advancement or lending of addi- 
tional amounts, or the maturity date of such an obligation 
is extended, the obligation shall, after that time, be 
deemed to have been issued at that time. 


History: The opening words of subsec. 8514(1) amended, subsecs. 
8514(2.1) and (2.2) added, by P.C. 2001-153, s. 9, January 30, 2001, Can- 


Income Tax Regulations 


ada Gazette, Part Il, February 14, 2001, applicable to property acquired 
after September 1999. 


Para. 8514(2)(a) and subsec. 8514(4) srended by P.C, 1994-1817, paras. 
62(j) and (k), November 1, 1994, Canada Gazette, Part Il, November 30, 
1994. 


Definitions [Reg. 8514]: ‘active member’—Reg. 8500(1); 
“amount” —ITA 248(1); “arm’s length” —ITA 251(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “connected” — Reg. 8500(3); “corpo- 
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ration” —ITA 248(1), Interpretation Act 35(1); “cost amount’, ‘“‘em- 
ployed’, “employer” — ITA 248(1); “Her Majesty” — Interpretation Act 
35(1); “insurer” —ITA .248(1); “member” —ITA. 147.1(1);  “Min- 
ister’ —ITA 248(1); “money purchase provision” —ITA 147.1(1); 

147.1(1), Reg. 8500(1); “person”, “princi- 
pal amount’, “property” —ITA 248(1); “province” — Interpretation Act 


35(1); “registered pension plan”’—ITA 248(1); “related” —ITA 


251(2)-(6), Reg. 8514(2.2); “share” — ITA 248(1). 


8515. Special rules for designated plans — (1) 
Designated plans — For the purposes of subsections 
(5) and (9), and subject to subsection (3), a registered 
pension plan that contains a defined benefit provision is a 
designated plan throughout a calendar year if the plan is 
not maintained pursuant to a collective bargaining agree- 
ment and 


(a) the aggregate of all amounts each of which is a 
pension credit (as determined under Part LXX XII) for 
the year of a specified individual under a defined ben- 
efit provision of the plan 


exceeds 
(b) 50 per cent of the aggregate of all amounts each of 
which is a pension credit (as determined under Part 


LXXXIII) for the year of an individual under a de- 
fined benefit provision of the plan. 


Related Provisions: Reg. SL Srovistoncon a 
Specified individual. 


Reg. 8515(4) — 


(2) Designated plan in previous year — For the pur- 
poses of subsections (5) and (9), a registered pension plan 
is a designated plan throughout a particular calendar year 
after 1990 if the plan was a designated plan at any time in 
the immediately preceding year, except where the Min- 
ister has waived in writing the application of this subsec- 
tion in respect of the plan. 


(3) Exceptions — A registered pension plan is not a 


designated plan in a calendar year pursuant to subsection 
(1) if 
(a) the plan would not be a designated plan in the year 
pursuant to that subsection if the reference in para- 


graph (1)(b) to “SO per cent” were read as a reference 
to’“60"pef ‘cent™®; 


(b) the plan was established before the year, and 


(c) the amount determined under paragraph (1)(a) in 
respect of the plan for the immediately preceding year 
did not exceed the amount determined under para- 
graph (1)(b), 

or if 


(d) there are more than 9 active members of the plan 
in the year, and 


(e) the Minister has given written notice to the admin- 
istrator of the plan that the plan is not a designated 
plan in the year. 


(4) Specified individuals — An individual is a speci- 
fied individual for the purposes of paragraph (1)(a) in re- 
spect of a pension plan and a particular calendar year if 
(a) the individual was connected at any time in the 
year with an employer who participates in the plan; or 


2332 


Part LXXXV — Registered Pension Plans 


(b) the aggregate of all amounts each of which is the 
remuneration of the individual for the year from an 
employer who participates in the plan, or from an em- 
ployer who does not deal at arm’s length with a partic- 
ipating employer, exceeds 2'/2 times the Year’s Maxi- 
mum Pensionable Earnings for the year. 


(5) Eligible contributions — For the purpose of deter- 
mining whether a contribution made by an employer to a 
registered pension plan at a time when the plan is a desig- 
nated plan is an eligible contribution under subsection 
147.2(2) of the Act, a prescribed condition is that 


(a) the contribution satisfies the condition in subsec- 
tion (6), or 


(b) the contribution would satisfy the condition in sub- 
section (6) if 


(i) paragraph (6)(b) and subparagraph (7)(e)(i) 
were applicable only in respect of retirement bene- 
fits that became provided under the plan after 
1990, 


(ii) paragraph (6)(c) were applicable only in re- 
spect of those benefits payable after the death of a 
member that relate to retirement benefits that be- 
came provided under the plan to the member after 
1990, and 


(111) the assumption as to the time retirement bene- 
fits (other than retirement benefits that became pro- 
vided after 1990) will commence to be paid is the 
same for the purposes of the maximum funding 
valuation as for the purposes of the actuarial valua- 
tion that forms the basis for the recommendation 
referred to in subsection 147.2(2) of the Act pursu- 
ant to which the contribution is made. 


Related Provisions: Reg. 8515(1)—(3) — Designated plans. 


(6) Funding restriction — The condition referred to in 
subsection (5) 1s that the contribution would be required 
_to be made for the plan to have sufficient assets to pay 
benefits under the defined benefit provisions of the plan, 
as registered, with respect to the employees and former 
employees of the employer if 


(a) required contributions were determined on the ba- 
sis of a maximum funding valuation prepared as of the 
same effective date as the actuarial valuation that 
forms the basis for the recommendation referred to in 
subsection 147.2(2) of the Act pursuant to which the 
contribution is made; 


(a.1) each defined benefit provision of the plan pro- 
vided that, with respect to restricted-funding members, 
retirement benefits are payable monthly in advance, 


(b) each defined benefit provision of the plan provided 
that, after retirement benefits commence to be paid 
with respect to a restricted-funding member, the bene- 
fits are adjusted annually by a percentage increase for 
each year that is | percentage point less than the per- 
centage increase in the Consumer Price Index for the 
year, in lieu of any cost-of-living adjustments actually 
provided; 


(c) each defined benefit provision of the plan provided 
the following benefits after the death of a restricted- 
funding member who dies after retirement benefits 
under the provision have commenced to be paid to the 
member, in lieu of the benefits actually provided: 


(i) where the member dies within 5 years after re- 
tirement benefits commence to be paid under the 
provision, the continuation of the retirement bene- 


Reg. 
S. 8515(7)(e)(ii) 


fits for the remainder of the 5 years as if the mem- 
ber were alive, and 


(ii) where an individual who is a spouse or com- 
mon-law partner of the member when retirement 
benefits commence to be paid under the provision 
to the member is alive on the later of the day of 
death of the member and the day that is 5 years 
after the day on which the member’s retirement be- 
nefits commence to be paid, retirement benefits 
payable to the individual for the duration of the in- 
dividual’s life, with the amount of the benefits pay- 
able for each month equal to 66%/3 per cent of the 
amount of retirement benefits that would have been 
payable under the provision for the month to the 
member if the member were alive; 


(d) where more than one employer participates in the 
plan, assets and actuarial liabilities were apportioned 
in a reasonable manner among participating employers 
with respect to their employees and former employees; 
and 


(e) the rule in paragraph 147.2(2)(d) of the Act that 
provides for the disregard of a portion of the assets of 
the plan apportioned to the employer with respect to 
the employer’s employees and former employees were 
applicable for the purpose of determining required 
contributions pursuant to this subsection. 


Related Provisions: Reg. 8515(7) — Maximum funding valuation; 
Reg. 8515(8) — Restricted-funding member. 


History: The word “spouse” replaced with “spouse or common-law part- 
ner” in subpara. 8515(6)(c)(i1), by P.-C. 2001-957, para. 14(f), May 31, 
2001, Canada Gazette, Part I, June 20, 2001, applicable to 2001 et seq., 
except that if a taxpayer and a person have jointly elected pursuant to s. 
144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 


Para. 8515(6)(a.1) added by P.C. 1995-17, subsec. 17(1), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable with respect 
to a contribution made after June 4, 1994, except where the contribution is 
made pursuant to a valuation report filed with the Minister in accordance 
with subsec. 147.2(3) of the Income Tax Act on or before June 4, 1994. 


(7) Maximum funding valuation — For the purposes 
of subsection (6), a maximum funding valuation is.a valu- 
ation prepared by an actuary in accordance with the fol- 
lowing rules: 


(a) the projected accrued benefit method is used for 
the purpose of determining actuarial liabilities and 
current service costs; 


(b) the valuation rate of interest is 7.5 per cent per 
annum; 


(c) it 1s assumed that 


(i) the rate of increase in general wages and sala- 
ries and in each member’s rate of remuneration 
will be 5.5 per cent per annum, and 


(ii) the rate of increase in the Consumer Price In- 
dex will be 4 per cent per annum; 


(d) each assumption made in respect of economic fac- 
tors other than those referred to in paragraph (c) is 
consistent with the assumptions in that paragraph; 


(e) in the case of a restricted-funding member, it is as- 
sumed that 
(i) retirement benefits will commence to be paid to 
the member no earlier than the day on which the 
member attains 65 years of age, 
(ii) the member will survive to the time the mem- 
ber’s retirement benefits commence to be paid, 
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(iii) where the member is employed by a participat- 
ing employer as of the effective date of the valua- 
tion, the member will continue in employment until 
the time when the member’s retirement benefits 
commence to be paid, and 


(iv) when the member’s retirement benefits com- 
mence to be paid, the member will be married to a 
person who is the same age as the member; 


(f) the rate of mortality at each age is equal to 


(i) in the case of a restricted-funding member, 80 
per cent of the average of the rates at that age for 
males and females in the 1983 Group Annuity Mor- 
tality Table, as published in Volume XXXV of the 
Transactions of the Society of Actuaries, and 


(11) in the case of any other member, 80 per cent of 
the rate at that age in the mortality table referred to 
in subparagraph (1) for individuals of the same sex 
as the member; 


(g) it is assumed that where a member has a choice 
between receiving retirement benefits or a lump sum 
payment, retirement benefits will be paid to the mem- 
ber; and 


(h) the plan’s assets are valued at an amount equal to 
their fair market value as of the effective date of the 
valuation. 


Related Provisions: Reg. 8515(8) — Restricted-funding member. 


History: Subpara. 8515(7)(e)(i) and para. 8515(7)(f) amended by P.C. 
1995-17, subsecs. 17(2) and (3), January 11, 1995, Canada Gazette, Part 
Il, January 25, 1995, applicable after 1988, except that with respect to a 
contribution that is made 


(i) on or before June 4, 1994, or 


(11) pursuant to'a valuation report filed with the Minister in accordance 
with subsec. 147.2(3) of the Income Tax Act on or before June 4, 
1994, 


subpara. 8515(7)(f)(i) shall be read as follows: 


(i) in the case of a restricted-funding member, or a male member 
who is not a restricted-funding member, 80 per cent of the average 
of the rates at that age for males and females in the 1/983 Group 
Annuity Mortality Table, as published in Volume XXXV of the 
Transactions of the Society of Actuaries, and 


(8) Restricted-funding members — For the purposes 
of subsections (6) and (7) as they apply in respect of a 
contribution made to a registered pension plan, a member 
of the plan is a restricted-funding member if, at the time 
the maximum funding valuation is prepared, 


(a) the member has a right, whether absolute or contin- 
gent, to receive retirement benefits under a defined 
benefit provision of the plan and the benefits have not 
commenced to be paid; or 


(b) the payment of retirement benefits under a defined 
benefit provision of the plan to the member has been 
suspended. 


(9) Member contributions — Where 


(a) a member of a registered pension plan makes a 
contribution to the plan to fund benefits that have be- 
come provided at a particular time under a defined 
benefit provision of the plan in respect of periods 
before that time, 


(b) the contribution is made at a time when the plan is 
a designated plan, and 


(c) the contribution would not be an eligible contribu- 
tion under subsection 147.2(2) of the Act if it were 
made by an employer who participates in the plan on 
behalf of the member, 
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the plan becomes, for the purposes of paragraph 
147.1(11)(c) of the Act, a revocable plan immediately 
before the time the contribution is made. 


Related Provisions: Reg. 8515(1)-(3) — Designated plans. 


Definitions [Reg. 8515]: “active member” — Reg. 8500(1); “actuary”, 
“administrator? —ITA 147.1(1); “amount”? —ITA 248(1); “arm’s 
length” —ITA 251(1); “benefits” — Reg. 8501(5)(c); “connected” — 
Reg. 8500(3); “Consumer Price Index” — Reg. 8500(1); “contribution” — 
Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); “designated 
plan” — Reg. 8515(1)-(3); “employed”, “employee”, “employer”, “em- 
ployment”, “individual” — ITA 248(1); “maximum funding valuation” — 
Reg. 8515(7); “member” —ITA 147.1(1); “Minister? —ITA 248(1); 
“month” — Interpretation Act 35(1); “participating employer’ —ITA 
147.1(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“person”, “prescribed” — ITA 248(1); “registered pension plan” — Reg. 
8515(1), (2); “restricted-funding member” — Reg. 8515(8); “retirement 
benefits’ — Reg. 8500(1); “specified individual” — Reg. 8515(4); 
“spouse” — Reg. 8500(5); “writing” — Interpretation Act 35(1); “‘writ- 
ten” — Interpretation Act:35(1)“writing”; “Year’s Maximum Pensionable 
Earnings” — Reg. 8500(1). 


8516. Eligible contributions — (1) Prescribed con- 
tribution — For the purposes of subsection 147.2(2) of 
the Act, a contribution described in any of subsections (2) 
to (4) is a prescribed contribution. 


(2) Funding on termination basis — A contribution 
that is made by an employer to a registered pension plan 
is described in this subsection if 


(a) the contribution is made pursuant to a recommen- 
dation by an actuary in whose opinion the contribution 
is required to be made so that, if the plan is terminated 
immediately after the contribution is made, it will 
have sufficient assets to pay benefits accrued under the 
defined benefit provisions of the plan, as registered, to 
the time the contribution 1s made; 


(b) the recommendation is based on an actuarial valua- 
tion that complies with the following conditions: 


(i) the effective date of the valuation is not more 
than four years before the day on which the contri- 
bution is made, 


(ii) all assumptions made for the purposes of the 
valuation are reasonable at the time the valuation is 
prepared and at the time the contribution is made, 


(iii) the valuation is prepared in accordance with 
generally accepted actuarial principles applicable 
with respect to a valuation prepared on the basis 
that a plan will be terminated, and 


(iv) where more than one employer participates in 
the plan, assets and actuarial liabilities are appor- 
tioned in a reasonable manner among participating 
employers; 
(c) the recommendation is approved by the Minister; 
and 


(d) at the time the contribution is made, the plan is not 
a designated plan under section 8515. 


(3) Contributions required by pension benefits 
legislation — A contribution that is made by an em- 
ployer to a registered pension plan is described in this 
subsection if 


(a) the contribution 


(i) is required to be made to comply with the Pen- 
sion Benefits Standards Act, 1985 or a similar law 
of a province, 


(11) is made in respect of benefits under the defined 
benefit provisions of the plan as registered, and 
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(iii) is made pursuant to a recommendation by an 
actuary; 


(b) the recommendation is based on an actuarial valua- 
tion that complies with the following conditions: 


(i) the effective date of the valuation is not more 
than four years before the day on which the contri- 
bution is made, 


(i1) all assumptions made for the purposes of the 
valuation are reasonable at the time the valuation is 
prepared and at the time the contribution is made, 
and 


(iii) where more than one employer participates in 
the plan, assets and actuarial liabilities are appor- 
tioned in a reasonable manner among participating 
employers; 


(c) the recommendation is approved by the Minister; 
and | 


(d) at the time the contribution is made, the plan is not 
a designated plan under section 8515. 


(4) Shared funding arrangement — A contribution 
that is made by an employer to a registered pension plan 
is described in this subsection if 


(a) responsibility for the governance of the plan is 
shared between the participating employers and the 
members of the plan; 


(b) the contribution is made pursuant to an arrange- 
ment approved by the Minister under which it is rea- 
sonable to expect that, on'a long-term basis, the mem- 
bers’ entitlement to benefit from actuarial surplus, the 
members’ obligation to fund actuarial deficiencies and 
the members’ obligation to make regular current ser- 
vice contributions, under the defined benefit provi- 
sions of the plan, will not be less than.66 7/3% or more 
than 100% of each such entitlement or obligation of 
the participating employers; 


(c) the contribution is a current service contribution 
that would be an eligible contribution under subsec- 
tion 147.2(2) of the Act if no contributions were pre- 
scribed for the purposes of that subsection and if that 
subsection were read without reference to subpara- 
graphs (d)(ii) and (i11); 


(d) the recommendation pursuant to which the contri- 
bution is made is such that the current service contri- 
butions to be made by the employer and the em- 
ployer’s employees in respect of the provisions do not 
exceed, 


(i) where the amount of actuarial surplus in respect 

of the employer is not more than 10% of the 
amount of actuarial liabilities apportioned to. the 
employer in respect of the employer’s employees 
and former employees, the current service contri- 
butions that would be required if there were no ac- 
tuarial surplus under the provisions, 


(ii) where the amount of actuarial surplus in respect 
of the employer is greater than 10%, but not more 
than 15%, of the amount of actuarial liabilities ap- 
portioned to the employer in respect of the em- 
ployer’s employees and former employees, 75% of 
the current service contributions that would be re- 
quired if there were no actuarial surplus under the 
provisions, 


(iii) where the amount of actuarial surplus in re- 
spect of the employer is greater than 15%, but not 
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more than 20%, of the amount of actuarial liabili- 
ties apportioned to the employer in respect of the 
employer’s employees and former employees, 50% 
of the current service contributions that would be 
required if there were no actuarial surplus under 
the provisions, 


(iv) where the amount of actuarial surplus in re- 
spect of the employer is greater than 20%, but not 
more than 25%, of the amount of actuarial liabili- 
ties apportioned to the employer in respect of the 
employer’s employees and former employees, 25% 
of the current service contributions that would be 
required if there were no actuarial surplus under 
the provisions, and 


(v) where the amount of actuarial surplus in respect 
of the employer is greater than 25% of the amount 
of actuarial liabilities apportioned to the employer 
in respect of the employer’s employees and former 
employees, nil; and 


(e) at the time the contribution is made, the plan is not 
a designated plan under section 8515. 
History [8516]: S. 8516 amended by P.C. 2003-1497, s. 10, October 2, 


2003, Canada Gazette, Part Il, October 22, 2003, applicable to contribu- 
tions made after 2002. 


Subsec. 8516(1) amended by P.C. 1998-2256, subsec. 25(1), December 
16, 1998, Canada Gazette, Part I, January 6, 1999, applicable after 1995. 


Subsec. 8516(1) amended by P.C. 1995-17, subsec. 18(1), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Subsecs. 8516(7), (8) added by P.C. 1995-17, subsec. 18(2), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Subsec. 8516(9) added by P.C. 1998-2256, subsec. 25(2), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable after 1995. 
Definitions [Reg. 8516]: “actuary” — ITA 147.1(1); “amount” —ITA 
248(1); “benefits” — Reg. 8501(5)(c);° “contribution” — Reg. 8501(6); 
“defined benefit provision” — ITA 147.1(1); “employee”, “employer” — 
ITA 248(1); “member” — ITA 147.1(1); “Minister” — ITA 248(1); “par- 
ticipating employer” — ITA 147.1(1); “prescribed” — ITA 248(1); “prov- 
ince’ — Interpretation Act 35(1); “registered pension plan” —ITA 
248(1); “surplus” — Reg. 8500(1). 


8517.. Transfer — defined benefit to money 
purchase — (1) Prescribed amount — Subject to 
subsections (2),to (3.1), for the purpose of applying para- 
graph 147.3(4)(c) of the Act to the transfer of an amount 
on behalf of an individual in full or partial satisfaction of 
the individual’s entitlement to benefits under .a defined 
benefit provision of a registered pension plan, the pre- 
scribed amount is the amount that is determined by, the 
formula 


AXB 
where 


A is the amount of the individual’s lifetime retirement 
benefits under the provision commuted in connection 
with the transfer, as determined under subsection (4), 
and 

B sis 

(a) the present value factor that corresponds to the 
age attained by the individual at the time of the 
transfer, determined pursuant to the table to this 
subsection, or , 


(b) where the present value factor referred to in 
paragraph (a) is less than the present value factor 
that corresponds to the next higher age, the present 
value factor determined by interpolation between 
those two factors on the basis of the age (expressed 
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in years, including any fraction of a year) of the 

individual. 

Attained Present Attained Present 
Age Value Age Value 

Factor Factor 

Under 50 9.0 Tes 9.8 
50 9.4 74 9.4 
51 9.6 75 9.1 
HZ 9.8 76 8.7 
53 10.0 a 8.4 
54 10.2 78 8.0 
55 10.4 79 nS] 
56 10.6 80 ho 
JA 10.8 81 7.0 
58 11.0 82 6.7 
59 L1.3 83 6.4 
60 11.5 84 E46 
61 piey 85 ike) 
62 12.0 86 Bes) 
63 ("OR 87 ED, 
64 P24 88 4.9 
65 12.4 89 4.7 
66 12.0 90 4.4 
67 LAC 91 4.2 
68 fel pt 92 3.9 
69 11.0 93 er 
70 10.6 94 3.5 
71 10.3 95 By 
TZ 10.1 96 or over 3.0 


History: The portion of subsec. 8517(1) before the formula amended by 
P.C. 1998-2256, subsec. 26(1), December 16, 1998, Canada Gazette, Part 
Il, January 6, 1999, applicable to amounts transferred in respect of benefits 
provided after 1996. 


The table in subsec. 8517(1) amended by the said P.C. 1998-2256, subsec. 
26(2), applicable to transfers that occur after 1995. 


Interpretation Bulletins: IT-528: Transfers of funds between registered 
plans. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). ) 


Forms: T2151: Direct transfer of a “single amount” under subsec. 
147(19) or s. 147.3. 


(2) Minimum prescribed amount— Where an 
amount is transferred in full satisfaction of an individual’s 
entitlement to benefits under a defined benefit provision 
of a registered pension plan, the prescribed amount for the 
purposes of paragraph 147.3(4)(c) of the Act in respect of 
the transfer is the greater of the amount that would, but 
for this subsection, be the prescribed amount, and the bal- 
ance, at the time of the transfer, in the individual’s net 
contribution account (within the meaning assigned by 
subsection 8503(1)) in relation to the provision. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


(3) Plan wind-up or replacement— Where an 
amount is transferred before January 1, 1993, or such 
later date as is acceptable to the Minister, on behalf of an 
individual as a consequence of the winding-up of a regis- 
tered pension plan or as a consequence of the replacement 
of a defined benefit provision of a registered pension plan 
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by a money purchase provision of another registered pen- 
sion plan and either 


(a) the winding-up of the plan or the replacement of 
the provision commenced at a time (in this subsection 
referred to as the “time of termination”) before 1989, 


(b) at the time of termination, the plan had at least 50 
members, and 


(c) the plan was established at least 5 years before the 
time of termination, 


or the condition in paragraph (a) is satisfied and the Min- 
ister waives the conditions in paragraphs (b) and (c), the 
prescribed amount for the purposes of paragraph 
147.3(4)(c) of the Act in respect of the transfer is the 
amount so transferred. 


(3.1) Benefits provided with surplus on plan wind- 
up — Where an amount is transferred in full or partial 
satisfaction of an individual’s entitlement to benefits 
under a defined benefit provision of a registered pension 
plan and the benefits include benefits (in this subsection 
referred to as “ancillary benefits”) that are permissible 
solely. because of subsection 8501(7), the prescribed 
amount for the purpose of paragraph 147.3(4)(c) of the 
Act in respect of the transfer is the total of 


(a) the amount that would, but for this subsection, be 
the prescribed amount, and 


(b) an amount approved by the Minister not exceeding 
the lesser of 


(i) the present value (at the time of the transfer) of 
the ancillary benefits that, as a consequence of the 
transfer, cease to be provided, and 


(1i) the total of all amounts each of which is, in re- 
spect of a previous transfer from the provision to a 
money purchase provision of a registered pension 
plan, a registered retirement savings plan or a reg- 
istered retirement income fund in full or partial sat- 
isfaction of the individual’s entitlement to other be- 
nefits under the defined benefit provision, the 
amount, if any, by which 


(A) the prescribed amount for the purpose of 
paragraph 147.3(4)(c) of the Act in respect of 
the previous transfer 


exceeds 


(B) the amount of the previous transfer. 


History: Subsec. 8517(3.1) added by P.C. 1998-2256, subsec. 26(3), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to 
amounts transferred in respect of benefits provided after 1996. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a 
defined benefit provision). 


(4) Amount of lifetime retirement benefits com- 
muted — For the purposes of subsection (1), and subject 
to subsection (7), the amount of an individual’s lifetime 
retirement benefits under a defined benefit provision of a 
registered pension plan commuted in connection with the 
transfer of an amount on behalf of the individual in full or 
partial satisfaction of the individua!’s entitlement to bene- 
fits under the provision is the aggregate of 


(a) where retirement benefits have commenced to be 
paid under the provision to the individual, the amount 
(expressed on an annualized basis) by which the indi- 
vidual’s lifetime retirement benefits under the provi- 
sion are reduced as a result of the transfer, 


(b) where retirement benefits have not commenced to 
be paid under the provision to the individual, the 
amount (expressed on an annualized basis) by which 
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the individual’s normalized pension (computed in ac- 
cordance with subsection (5)) under the provision at 
the time of the transfer is reduced as a result of the 
transfer, and 


(c) where, in conjunction with the transfer, any other 
payment (other than an amount that is transferred in 
accordance with subsection 147.3(5) of the Act or that 
is transferred after 1991 in accordance with subsection 
147.3(3) of the Act) is made from the plan in partial 
satisfaction of the individual’s entitlement to benefits 
under the provision, the amount (expressed on an an- 
nualized basis) by which © 


(i) if paragraph (a) is applicable, the. individual’s 
lifetime retirement benefits under the provision are 
reduced, and 


(11) if paragraph (b) is applicable, the individual’s 
normalized pension (computed in accordance with 
subsection (5)) under the provision at the time of 
the payment is reduced, 


as a result of the payment, except to the extent that 
such reduction is included in determining, for the pur- 
poses of subsection (1), the amount of the individual’s 
lifetime retirement benefits under the provision com- 
muted in connection with the transfer of another 
amount on behalf of the individual. 


(5) Normalized pensions — For the purposes of sub- 
section (4), the normalized pension of an individual under 
a defined benefit provision of a registered pension plan at 
a particular time is the amount (expressed on an annual- 
ized basis) of lifetime retirement benefits that would be 
payable under the provision at the particular time if 


(a) lifetime retirement benefits commenced to be paid 
to the individual at the particular time; 


(b) where the individual has not attained 65 years of 
age before the particular time, the individual attained 
that age at the particular time; 


(c) all benefits to which the individual is entitled under 
the provision were fully vested; 


(d) where the amount of the individual’s lifetime re- 
tirement benefits would otherwise be determined with 
a reduction computed by reference to the individual’s 
age, duration of service, or both, or with any other 
similar reduction, no such reduction were applied; 


(e) where the amount of the individual’s lifetime re- 
tirement benefits depends on the amount of benefits 
provided under another benefit provision of the plan or 
under another plan or arrangement, a reasonable esti- 
mate were made of those other benefits; 


(f) where the individual’s lifetime retirement benefits 
would otherwise include benefits that the plan is re- 
quired to provide by reason of a designated provision 
of the law of Canada or a province, or that the plan 
would be required to provide if each such provision 
were applicable to the plan with respect to all its mem- 
bers, such benefits were not included; and 


(g) except as otherwise provided by subsection (6), 
where the amount of the individual’s lifetime retire- 
ment benefits depends on 


(i) the form of benefits provided with respect to the 
individual under the provision (whether or not at 
the option of the individual), including 


(A) the benefits to be provided after the death 
of the individual, 
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(B) the amount of. retirement benefits, other 
than lifetime retirement benefits, provided to 
the individual, or 


(C) the extent to which the lifetime retirement 
benefits will be adjusted to reflect changes in 
the cost of living, or 


(ii) circumstances that are relevant in determining 
the form of benefits, 


the form of benefits and the circumstances were such 
as to maximize the amount of the individual’s lifetime 
retirement benefits on commencement of payment. 


Related Provisions: Reg. 8513 — Designated provision of the law of 
Canada or a province. 


Registered Plans Directorate Newsletters: 98-2 (treating excess 
member contributions under a registered pension plan); 04-1 (transfer 
from a defined benefit provision). 


(6) Optional forms — Where 


(a) the terms of a defined benefit provision of a regis- 
tered pension plan permit an individual to elect to re- 
ceive additional lifetime retirement benefits in lieu of 
benefits that would, in the absence of the election, be 
payable after the death of the individual if the indivi- 
dual dies after retirement benefits under the provision 
commence to be paid to the individual, and 


(b) the elections available to the individual include an 
election 


(i) to receive additional lifetime retirement bene- 
fits, not exceeding additional benefits determined 
on an actuarially equivalent basis, in lieu of all or a 
portion of a guarantee that retirement benefits will 
be paid for a minimum period of 10 years or less, 
or 


(ii) to receive additional lifetime retirement bene- 
fits in lieu of retirement benefits that would other- 
wise be payable to a person who is a spouse or 
common-law partner or former spouse or common- 
law partner of the individual for a period beginning 
after the death of the individual and ending with 
the death of the person, where 


(A) the election may be made only if the life 
expectancy of the person is significantly shorter 
than normal and has been so certified in writing 
by a medical doctor licensed to practise under 
the laws of a province or of the place where the 
person resides, and 


(B) the additional benefits do not exceed addi- 
tional benefits determined on an actuarially 
equivalent basis and on the assumption that the 
person has a normal life expectancy, 


paragraph (5)(g) applies as if 


(c) the election described in subparagraph (b)(i) were 
not available to the individual, and 


(d) where the particular time the normalized pension 
of the individual is determined under subsection (5) is 
after 1991, the election described in subparagraph 
(b)(ii) were not available to the individual. 


History: Subpara. 8517(6)(b)(ii) amended by P.C, 2001-957, s. 12, May 
31, 2001, Canada Gazette, Part I, June 20, 2001, applicable to 2001 et 
seq., except that if a taxpayer and a person have jointly elected pursuant to 
s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation 
year et seq. 
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(7) Replacement benefits — Where 


(a) an amount is transferred on behalf of an individual 
in full or partial satisfaction of the individual’s entitle- 
ment to benefits under a defined benefit provision (in 
this subsection referred to as the “particular provi- 
sion”) of a registered pension plan, 


(b) in conjunction with the transfer, benefits become 
provided to the individual under another defined bene- 
fit provision of the plan or under a defined benefit pro- 
vision of another registered pension plan, and 


(c) an employer who participated under the particular 
provision for the benefit of the individual also partici- 
pates under the other provision for the individual’s 
benefit, 


the amount of the individual’s lifetime retirement benefits 
under the particular provision commuted in connection 
with the transfer is the amount that would be determined 
under subsection (4) if the benefits provided under the 
other provision were provided under the particular 
provision. 

Definitions [Reg. 8517]: “amount” —ITA 248(1); “ancillary bene- 
fits’ — Reg. 8517(3:1); “benefit provision” —Reg. 8500(1); “bene- 
fits” — Reg. 8501(5)(c): 


“commencement” — Interpretation Act 35(1); “contribution” — Reg. 
8501(6); “defined benefit provision” — ITA 147.1(1); “designated provi- 
sion of the law of Canada or a province” — Reg. 8513; “employer”, “indi- 


vidual” —ITA 248(1); “lifetime retirement benefits’ — Reg. 8500(1), 
8517(4); “member” — ITA 147.1(1); “Minister”? — ITA 248(1); “money 
purchase provision” —ITA 147.1(1); “net contribution account” — Reg. 
8503(1); “normalized pension” — Reg. 8517(5); “particular provision” -— 
Reg. 8517(7)(a); “prescribed” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “registered pension plan” — ITA 248(1); “registered retire- 
ment income fund’ —ITA 146.3(1), 248(1); “registered retirement sav- 
ings plan” — ITA 146(1), 248(1); “retirement benefits’ — Reg. 8500(1); 
“spouse” — Reg. 8500(5); “time of termination” — Reg. 8517(3)(a); 
“writing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-528: Transfers of funds — registered 
plans. 


Registered Plans Directorate Newsletters: 95-5 (conversion of a 
defined benefit provision to a money purchase provision). 


8518. Pension adjustment limits — (1) Subsection 
147.1(8) of the Act does not apply to render a registered 
pension plan a revocable plan at the end of a calendar 
year by reason that a pension adjustment, or an aggregate 
of pension adjustments, of an individual for the year is 
excessive where the subsection would not so apply if the 
individual’s pension adjustments for the year were deter- 
mined without the inclusion of those pension credits, if 
any, of the individual for the year under deferred profit 
sharing plans that are described in subsection (2). 


(2) For the purposes of subsection (1), a pension credit (as 
determined under Part LXXXIII) of an individual for a 
year under a deferred profit sharing plan is described in 
this subsection if 


(a) it is a pension credit with respect to an employer 
by whom the individual ceased to be employed in the 
year; and 


(b) it includes the amount of a contribution made to 

the plan in the year by the employer with respect to 

the individual that was based, in whole or in part, on 

the individual’s remuneration for the preceding year. 
Definitions [Reg. 8518]: “amount” —ITA 248(1); “contribution” — 
Reg. 8501(6); “deferred profit sharing plan” — ITA 147(1), 248(1); “em- 
ployed”, “employer”, “individual”, “pension adjustment” —-ITA 248(1); 
“pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3), 8518(2); 
“registered pension plan” — ITA 248(1). 


“Canada” —ITA 255, Interpretation Act 35(1); ' 
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8519. Association of benefits with time periods — 
Where, for the purposes of Part LX XXIII or this Part or 
subsection 147.1(10) of the Act, it is necessary to associ- 
ate benefits provided under a defined benefit provision of 
a pension plan with periods of time, the association shall 
be made in a manner acceptable to the Minister. 


Definitions [Reg. 8519]: “benefits” — Reg. 8501(5)(c); “defined bene- 
fit provision” — ITA 147.1(1); “Minister”? —ITA 248(1). 


8520. Minister’s actions — For the purposes. of this 
Part, a waiver, extension of time or other modification of 
the requirements of this Part granted by the Minister. or an 
approval by the Minister in respect of any matter is not 
effective unless it is in writing and expressly refers to the 
requirement that is modified or the matter in respect of 
which the approval is given. 


Definitions [Reg. 8520]: “Minister” — ITA 248(1); “writing” — Inter- 
pretation Act 35(1). 


PART LXXXVI— TAXABLE 
CAPITAL EMPLOYED IN CANADA 


History: Part LXXXVI (ss. 8600-8604) enacted by P.C. 1994-556, s. 2, 
April 14, 1994, Canada Gazette, Part Il, May 4, 1994. See sections for 
application. 


8600. [Definitions] — For the purposes of this Part and 
Part I.3 of the Act, 


“attributed surplus” of a non-resident insurer for a taxa- 
tion year has the meaning assigned by subsection 
2400(1); 


‘Canadian assets” of a corporation that is a financial in- 
stitution (as defined in subsection 181(1) of the Act) at 


any time in a taxation year means, in respect of the year, 


the amount, if any, by which 


(a) the total of all amounts each of which is the 
amount at which an asset of the corporation (which as- 
set is required, or, if the corporation were a bank to 
which the Bank Act applied, would be required, to be 
reflected in a return under subsection 223(1) of the 
Bank Act, as that Act read on May 31,1992, if that 
return. were prepared on a non-consolidated basis) 
would be shown on the corporation’s balance sheet at 
the end of the year if its balance sheet. were. prepared 
on a non-consolidated basis 


exceeds the total of 


(b) the investment allowance of the corporation for the 
year determined under subsection 181.3(4) of the Act, 
and 


(c) the total of all amounts each of which is the 
amount outstanding at the end of the year on account 
of a deposit made. by the corporation that is described 
in paragraph (c) of the definition “eligible loan” in 
subsection 33.1(1) of the Act; 


‘“‘Canadian premiums” for a taxation year, in respect of 
an insurance corporation that was resident in Canada at 
any time in the year and throughout the year did not carry 
on a life insurance business, means the total of the insur- 
ance corporation’s net premiums for the year 


(a) in respect of insurance on property situated in Can- 
ada, and | 


(b) in respect of insurance, other than on property, 
from contracts with persons resident in Canada, 


and, for the purposes of this definition, “net premiums” 
has the same meaning as in subsection 403(2), and sub- 
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section 403(3) applies as if the references therein to 
“province” were read_as references to “country”; 


‘*‘Canadian reserve liabilities” of an insurer as at the end 


of a taxation year has the meaning assigned by subsection 
2400(1); | 


“permanent establishment’ has the same meaning as in 
subsection 400(2); 


“total assets”? of a corporation that is a financial institu- 
tion (as defined in subsection 181(1) of the Act) at any 
time in a taxation year means, in respect of that year, the 
amount, if any, by which 


(a) the total of all amounts each of which is the 
amount at which an asset of the corporation would be 
shown on the corporation’s balance sheet at the end of 
the year if its balance sheet were prepared on a non- 
consolidated basis 


exceeds 


(b) the investment allowance of the corporation for the 
year determined under subsection 181.3(4) of the Act; 


“total premiums” for a taxation year, in respect of an 
insurance corporation that was resident in Canada at any 
time in the year and throughout the year did not carry on a 
life insurance business, means the total of the corpora- 
tion’s net premiums for the year (as defined in subsection 
403(2)) that are included in computing its income under 
Part I of the Act; 


‘total reserve liabilities” of an insurer as at the end of a 
taxation year means the total amount as at the end of the 
year of the insurer’s liabilities and reserves (other than li- 
abilities and reserves in respect of a segregated fund) in 
respect of all its insurance policies, as determined for the 
purposes of the Superintendent of Financial Institutions, if 
the insurer is required by law to report to the Superinten- 
dent of Financial Institutions, or, in any other case, the 
superintendent of insurance or other similar officer or au- 
thority of the province under the laws of which the insurer 
is incorporated. 


Related Provisions: ITA 248(1) — “Insurance policy” includes “life 
insurance policy”. 

History: The definitions “attributed surplus”, “Canadian reserve liabili- 
ties”, and “total reserve liabilities” in s. 8600 amended by P.C., 2000-1714, 
November 30, 2000, Canada Gazette, Part I, December 20, 2000, s. 8, 
applicable to 1999 et seq. 

S. 8600 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, 
Part IT, May 4, 1994, applicable with respect to taxation years ending after 
June 30, 1989. 

Definitions [Reg. 8600]: “amount” —ITA 248(1); “attributed sur- 
plus” — Reg. 2400(1), 8600; “bank” —ITA 248(1), Interpretation Act 
35(1); “Canada” —ITA»255, Interpretation Act 35(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “insurance corporation”, “insurance 
policy”, “insurer”, “life insurance business” — ITA 248(1); “net premi- 
ums” — Reg. 403(2),, (3), Reg. 8600“Canadian premiums”; “non-resi- 
dent”, “officer”, “person”, “property” — ITA 248(1); “province” — Inter- 
pretation Act 35(1); “resident in Canada” — ITA 250; “taxation year’ — 
ITA 249. 


8601. [Prescribed proportion of taxable capital] — 
For the purpose of determining the taxable capital em- 
ployed in Canada of a corporation for a taxation year 
under subsection 181.2(1) of the Act, the prescribed pro- 
portion of the corporation’s taxable capital (as determined 
under Part 1.3 of the Act) for the year is the amount deter- 
mined by the formula 


B 
Ax= 
c 


Reg. 
S. 8603(a) 


where 


A is the taxable capital (as determined under Part 1.3 of 
the Act) of the corporation for the year, 


B. is the total of all amounts each of which is the amount, 
determined in accordance with Part IV (or, in the case 
of an airline corporation, that would be so determined 
if the corporation had a permanent establishment in 
every province and if paragraphs 407(1)(a) and (b) 
were read without reference to the words “in Can- 
ada”), of the corporation’s taxable income earned in 
the year in a particular province or the amount of its 
taxable income that would, pursuant to that Part, be 
earned in the year in a province if all permanent estab- 
lishments of the corporation in Canada were in a prov- 
ince, and 


C is the corporation’s taxable income for the year, 


except that, where the corporation’s taxable income for 
the year is nil, the corporation shall, for the purposes of 
this section, be deemed to have a taxable income for the 
year of $1,000. 


History: S. 8601 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada 
Gazette, Part Il, May 4, 1994, applicable with respect to taxation years 
ending after June 30, 1989. 


Definitions [Reg. 8601]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “employed” — ITA 248(1); “permanent establishment” — Reg. 
400(2), 8600; “prescribed” — ITA 248(1); “province” — Interpretation 
Act 35(1); “taxable income” — ITA 248(1); “taxation year” — ITA 249. 


8602. [Prescribed proportion of amount under s. 
123.2] — For the purposes of paragraph (b) of the defini- 
tion “Canadian surtax payable” in subsection 125.3(4) of 
the Act, the prescribed proportion of the amount deter- 
mined under section 123.2 of the Act in. respect of a cor- 
poration for a taxation year is the amount determined by 
the formula 


Kane 
C 


where 


A is the amount determined under section 123.2 of the 
Act in respect of the corporation for the year; 


Buss 


(a) where the corporation carried on a life insur- 
ance business at any time in the year, the corpora- 
tion’s taxable capital (as determined under Part [.3 
of the Act) for the year, and 


(b) in any other case; the corporation’s taxable cap- 
ital employed in Canada (as would be determined 
under Part I.3 of the Act if that Part were read 
without reference to paragraphs 181.3(1)(a) and (b) 
thereof) for the year; and 


C is the corporation’s taxable capital (as determined 
under Part I.3 of the Act) for the year. 

History: S. 8602 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada 
Gazette, Part II, May 4, 1994, applicable with respect to taxation years 
ending after June 30, 1989. 

Definitions [Reg. 8602]: “amount” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “corporation” — ITA 248(1), /aterpretation 
Act 35(1); “employed”, “life insurance business”, “prescribed” — ITA 
248(1); “taxation year” —ITA 249. 


8603. [Definitions] — For the purposes of Part VI of the 
Act, 
(a) “Canadian assets” of a corporation that is a finan- 
cial institution (as defined in subsection 190(1) of the 
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Reg. 
S. 8603(a) 


Act) at any time in a taxation year means, in respect of 
that year, the amount that would be determined under 
the definition “Canadian assets” in section 8600 in re- 
spect of the corporation for the year if the reference in 
that definition to “subsection 181(1)” were read as a 
reference to “subsection 190(1)” and paragraph (b) of 
that definition were read as follows: 


““(b) the total determined under section 190.14 of 
the Act in respect of the corporation’s invest- 
ments for the year in upancial institutions related 
to it, and”; 


(b) “total assets” of a corporation that is a financial 
institution (as defined in subsection 190(1) of the Act) 
at any time in a taxation year means, in respect of that 
year, the amount that would be determined under the 
definition “total assets” in section 8600 in respect of 
the corporation for the year if the reference in that def- 
inition to “subsection 181(1)” were read as a reference 
to “subsection 190(1)” and paragraph (b) of that defi- 
nition were read as follows: 


“(b) the total determined under section 190.14 of 
the Act in respect of the corporation’s invest- 
ments for the year in financial institutions related 
to it;”; and 


(c) “attributed surplus”, “Canadian reserve liabilities” 
and “‘total reserve liabilities” have the same respective 
meanings as in section 8600. 


History: S. 8603 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada 
Gazette, Part II, May 4, 1994, applicable to 1990 et seq. 


Definitions [Reg. 8603]: “amount” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “related” — ITA 251(2)-(6); “‘taxa- 
tion year” —ITA 249. 


8604. [Prescribed corporations] — For the purposes 
of paragraph (g) of the definition “financial institution” in 
subsection 181(1) of the Act, each of the following corpo- 
rations is a prescribed corporation: 


(a) a corporation of which all or substantially all of the 
assets are shares or indebtedness of financial institu- 
tions (as defined in that subsection) to which the cor- 
poration is related; 


(b) AVCO Financial Services Canada Limited; 
(c) AVCO Financial Services Realty Limited; 
(d) AVCO Financial Services Quebec Limited; 


(e) General Motors Acceptance Corporation of Can- 
ada, Limited; 


(f) Household Financial Corporation Limited; 
(g) Household Finance Corporation of Canada; 
(h) Household Realty Corporation Limited; 

(1) Merchant Retail Services Limited; 

(}) Superior Acceptance Corporation Limited; 
(k) Superior Credit Corporation Limited; 

(1) Crédit Industriel Desjardins; 

(m) Beneficial Canada Inc.; 

(n) Beneficial Realty Ltd.; 

(0) RT Mortgage-Backed Securities Limited; 
(p) RT Mortgage-Backed Securities I Limited; 
(q) T. Eaton Acceptance Co. Limited; 

(r) National Retail Credit Services Limited; 

(s) Ford Credit Canada Limited; 

(t) Principal Fund Incorporated; 
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(u) Farm Credit Canada; 


(v) Canadian Cooperative Agricultural 
Services; 


(w) CU Credit Inc.; 
(x) Household Commercial Canada Inc.; 


Financial 


(y) Canadian Home Income Plan Corporation; 
(z) Hudson’s Bay Company Acceptance Limited; 
(z.1) Bombardier Capital Ltd.; 
(z.2) Trans Canada Credit Corporation; 
(z.3) Norwest Financial Canada, Inc.; 
(z.4) Norwest Financial Capital Canada, Inc.; 
(z.5) GE Capital Canada Limited; and 
(z.6) GE Capital Canada Retailer Financial Services 
Company. 
Proposed Repeal — Reg. 8604 


Application: The December 20, 2002 draft regulations a | 
tax on large corporations), oo will repeal s. 8604, applicable after De- 
cember 19, 2002. See instead the Schedule after ITA 260. 


Technical Notes: Existing section 8604 prescribes corpora- 


tions for the purposes: of paragraph (g) of the definition “finan- 


cial institution” in subsection 181(1) of the Act. In its para- 


graph (a), section 8604 also provides that a corporation of 

which all or substantially all of the assets are shares or indebt- 
edness of a financial institution (as defined in subsection 
181(1)) to which the corporation is related also falls within the 
definition. _ 

Section 8604 is proposed to be. cepeaied! asa SS rasauuel OF 
amendments to paragraph (g) of the definition, and readers may 
consult the notes for the amendments to that hacasiayi t for ad- 


ditional information. 


History: The reference to “Farm Credit Corporation” in s. 8604(u) re- 
placed with a reference to “Farm Credit Canada”, by 2001, c. 22, para. 
22(b), applicable June 14, 2001. 


Paras. (w)—(z.6) added to s. 8604 by P.C. 1998-2046, s. 1, November 19, 
1998, Canada Gazette, Part II, December 9, 1998, applicable as follows: 


e para. 8604(w) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if CU Credit Inc. so elects by notifying the Minister of Na- 
tional Revenue in writing before 1999, to 1995 et seg. of CU 
Credit Inc. and of all corporations related to CU Credit Inc.; 


¢ para. 8604(x) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Household Commercial Canada Inc. so elects by notifying 
the Minister of National Revenue in writing before 1999, to, 1994 
et seq. of Household Commercial Canada Inc. and of all corpora- 
tions related to Household Commercial Canada Inc.; 


e para. 8604(y) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Canadian Home Income Plan Corporation so elects by noti- 
fying the Minister of National Revenue in writing before 1999, to 
1996 et seg. of Canadian Home Income Plan Corporation and of 
all corporations related to Canadian Home Income Plan 
Corporation; 


e para. 8604(z) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Hudson’s Bay Company Acceptance Limited so elects by 
notifying the Minister of National Revenue in writing before 
1999, to taxation years beginning after 1994 of Hudson’s Bay 
Company Acceptance Limited and of all corporations related to 
Hudson’s Bay Company Acceptance Limited; 


* para. 8604(z.1) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Bombardier Capital Ltd. so elects by notifying the Minister 
of National Revenue in writing before 1999, to 1997 et seg. of 
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Bombardier Capital Ltd. and of all corporations related to Bom- 
bardier Capital Ltd.; 


* paras. 8604(z.2), (z.3) and (z.4) applicable 
(a) to taxation years beginning after May 1998; and 


(b) to 1997 et seg. of the particular corporation referred to in para. 
8604(z.2), (z.3) or (z.4), and of all corporations related to the par- 
ticular corporation; 


* paras. 8604(z.5) and (z.6) applicable to taxation years ending after 
September 1998. 


S. 8604 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, 
Part I, May 4, 1994, applicable as follows: that portion of s. 8604 preced- 
ing para. (b) applicable to 1989 et seg.; paras. 8604(b)-(k) applicable to 
1991 et seg., and, where a particular corporation prescribed therein so 
elects by notifying the Minister of National Revenue in writing before 
1995, to taxation years ending after June 30, 1989 and before 1991 of the 
particular corporation and all corporations related to the particular corpo- 
ration; paras. 8604(1)—(n) applicable (as amended by P.C. 1998-2046, s. 4, 
November 19, 1998, Canada Gazette, Part II, December 9, 1998, deemed 
to have come into force on April 14, 1994) 


(a) to taxation years ending after April 1994; and 


(b) to the 1994 and subsequent taxation years of the particular corpo- 
ration referred to in any of those paragraphs and of all corporations 
related to the particular corporation, and if the particular corporation 
has so elected by notifying the Minister of National Revenue in writ- 
ing before 1995, to the taxation years ending after June 1989 of the 
particular corporation and of-all corporations related to the particular 
corporation; 


paras. 8604(0) and (p) applicable to 1992 et seg.; paras. (q) to (u) applica- 
ble (as amended by P.C. 1998-2046, s. 4, November 19, 1998, Canada 
Gazette, Part Il, December 9, 1998, deemed to have come into force on 
April 14, 1994) 


(a) to taxation years ending after April 1994; 


(b) to the 1994 and subsequent taxation years of the particular corpo- 
ration referred to in any of paragraphs 8604(q), (r), (t) or (u), and of 
all corporations related to the particular corporation, and if the partic- 
ular corporation has so elected by notifying the Minister of National 
Revenue in writing before 1995, to the 1993 taxation year of the par- 
ticular corporation and of all corporations related to the particular cor- 
poration; and 


(c) if the particular corporation referred to in paragraph 8604(s) so 
elects by notifying the Minister of National Revenue in writing before 
1999, to taxation years ending after 1989 of the particular corporation 
and of all corporations related to the particular corporation; 


and para. 8604(v) applicable to taxation years commencing after 1993. 
Definitions [Reg. 8604]: “Canada” —ITA 255, Interpretation Act 
35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “pre- 
scribed” —ITA 248(1); “related” —ITA 251(2)-(6); “share” —ITA 
248(1). 


$605: (1) > For” the ‘purposes? of  subclause 
181.3(1)(c)Gi)(A)CD) and clause 190.11(b)(i)(B) of the 
Act, the amount prescribed in respect of a particular cor- 
poration for a taxation year ending at a particular time is 
the total of all amounts each of which is the amount deter- 
mined in respect of a corporation that is, at the particular 
time, a foreign insurance subsidiary of the particular cor- 
poration, equal to the amount, if any, by which 


(a) the amount by which the total, at the end of the 
subsidiary’s last taxation year ending at or before the 
particular time, of 


(i) the amount of the subsidiary’s long-term debt, 
and . 

(ii) the amount of the subsidiary’s capital stock (or, 
in the case of an insurance corporation incorpo- 
rated without share capital, the amount of its mem- 
ber’s contributions), retained earnings, contributed 
surplus and any other surpluses 


exceeds the total of 


(iii) the amount of the subsidiary’s deferred tax 
debit balance at the end of the year, and 


Reg. 
S. 8605(4) for 


(iv) the amount of any deficit deducted in comput- 
ing the subsidiary’s shareholders’ equity at the end 
of the year 


exceeds the total of all amounts each of which is 


(b) the carrying value to its owner at the particular 
time for the taxation year that includes the particular 
time of a share of the subsidiary’s capital stock or its 
long term debt that is owned at the particular time by 


(1) the particular corporation, 
(11) a subsidiary of the particular corporation, 
(111) a corporation 

(A) that is resident in Canada, 


(B) that carried on a life insurance business in 
Canada at any time in its taxation year ending at 
or before the particular time, and 


(C) that is 


(1) a corporation of which the particular cor- 
poration is a subsidiary, or 


(II) a subsidiary of a corporation described 
in subclause (1), or 


(iv) a subsidiary of a corporation described in sub- 
paragraph (ii1), or 1 


(c) an amount included under paragraph (a) in respect 
of any surplus of the subsidiary contributed by a cor- 
poration described in any of subparagraphs (b)(i) to 
(iv), other than an amount included under paragraph 
(b). 

(d) [Repealed] 


(2) For the purposes of subclause 181.3(1)(c)Gi)(A)CID 
and clause 190.11(b)G)(C) of the Act, the amount pre- 
scribed in respect of a particular corporation for a taxation 
year ending at a particular time is the total of all amounts 
each of which is the amount determined in respect of a 
corporation that is, at the particular time, a foreign insur- 
ance subsidiary of the particular corporation, equal to the 
amount, if any, by which 


(a) the total of the amounts determined under 
paragraphs (1)(b) and (c) in respect of the subsidiary 
for the year 


exceeds 


(b) the amount determined under paragraph (1)(a) in 
respect of the subsidiary for the year. 


(3) For the purposes of subclause 181.3(1)(c)(Gi)(A)(V) 
and clause 190.11(b)(i)(E) of the Act, the amount pre- 
scribed in respect of a particular corporation for a taxation 
year ending at a particular time means the total of all 
amounts each of which would be the total reserve liabili- 
ties of a foreign insurance subsidiary of the particular cor- 
poration as at the end of the subsidiary’s last taxation year 
ending at or before the particular time if the subsidiary 
were required by law to report to the Superintendent of 
Financial Institutions for that year. 


(4) The definitions in this subsection apply in this section. 
‘foreign insurance subsidiary” of a particular corpora- 
tion at any time means a non-resident corporation that 


(a) carried on a life insurance business throughout its 
last taxation year ending at or before that time, 


(b) did not carry on a life insurance business in Can- 
ada at any time in its last taxation year ending at or 
before that time, and 
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Reg. 
S. $605( 4) for 


(c) is at that time 
(i) a subsidiary of the particular corporation, and 
(ii) not a subsidiary of any corporation that 
(A) is resident in Canada, 


(B) carried on a life insurance business in Can- 
ada at any time in its last taxation year ending at 
or before that time, and 


(C) is a subsidiary of the particular corporation. 


“subsidiary” of a corporation (in this definition referred 
to as the “parent corporation”) means a corporation con- 
trolled by the parent corporation where shares of each 
class of the capital stock of the corporation having a fair 
market value of not less than 75% of the fair market value 
of all of the issued and outstanding shares of that class 
belong to 


(a) the parent corporation, 


(b) a corporation that is a Ar eaie ed of the parent cor- 
poration, or 


(c) any combination of corporations each of which is a 
corporation referred to in paragraph (a) or described in 
paragraph (b). 


Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 
147.3(7.1). 


History: Subsec 8605(3) amended by P.C. 2000-1714, November 30, 
2000, Canada Gazette, Part II, December 20, 2000, s. 9, applicable to 
1999 et seq. 


Para. 8605(1)(c) renumbered (from para. (d)) and amended and former (c) 
repealed by P.C. 1998-2046, s. 2, November 19, 1998, Canada Gazette, 
Part II, December 9, 1998, applicable to 1991 et seq. 


S. 8605 added by P.C. 1996-1597, s. 1, October 24, 1996, Canada. Ga- 
zette, Part If, November 13, 1996, applicable to 1991 et seq. 


Definitions [Reg. 8605]: “amount” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “carrying value” —ITA 181(@), 190(2); 
“controlled” — ITA 256(6), (6.1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “foreign insurance subsidiary” — Reg. 8605(4); “insur- 
ance corporation”, “life insurance business”, 
248(1);. “parent corporation” — Reg. 8605(4)“subsidiary”; | “pre- 
scribed” — ITA 248(1); “resident in Canada” — ITA 250; “share” — ITA 
248(1); “subsidiary” — Reg. 8605(4); “taxation year’ — ITA 249; “total 
reserve liabilities” — Reg. 8600. 


PART LXXXVII — NATIONAL ARTS 
SERVICE ORGANIZATIONS 


History: Part LXXXVII (s. 8700) added by P.C. 1994-139, s. 16, January 
27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable after July 
13; 1990: 


8700. [Prescribed conditions] — For the purposes of 
paragraph 149.1(6.4)(d) of the Act, the following condi- 
tions are prescribed for a national arts service 
organization: 


(a) the organization is an organization 


(1) that is, because of paragraph 149(1)(1) of the 
Act, exempt from tax under Part I of the Act, 


(11) that represents, in an official language of Can- 
ada, the community of artists from one or more of 
the following sectors of activity in the arts commu- 
nity, that is, theatre, opera, music, dance, painting, 
sculpture, drawing, crafts, design, photography, the 
literary arts, film, sound recording and other audio- 
visual arts, and such other sectors of artistic activ- 
ity related to the creation or performance of works 
of art as the Minister of Communications may rec- 
ognize, 
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(iii) no part of the income of which may be payable 
to, or otherwise available for the personal benefit 
of, any proprietor, member, shareholder, trustee, or 
settlor of the organization, except where the pay- 
ment is for services rendered or is an amount to 
which paragraph 56(1)(n) of the Act apples in re- 
spect of the recipient, 


(iv) all of the resources of which are devoted to the 
activities and objects described in its application 
for its last designation by the Minister of Commu- 
nications pursuant to paragraph 1491.1(6.4)(a) of 
the Act, 


(v) more than 50 per cent of the directors, trustees, 
officers or other officials of which deal with each 
other at arm’s length, and 


(vi) no more than 50 per cent.of the property of 
which at any time has been contributed or other- 
wise paid into the organization by one person or by 
members of a group of persons who do not deal 
with each other at arm’s length and, for the pur- 
poses of this subparagraph, a reference to any per- 
son or to members of a group does not include a 
reference to Her Majesty in right of Canada or a 
province, a municipality, or a registered charity 
(other than a club, society or association described 
in paragraph 149(1)(1) of the Act or a private foun- 
dation as that term is defined in paragraph 
149.1(1)(f) [149.1(1)“private cua of the 
Act); and 


(b) the activities of the organization are confined to 
one or more of | 


(i) promoting one or more art forms, 
(11) conducting research into one or more art forms, 
(111) sponsoring arts exhibitions or performances, 


(iv) representing interests of the arts community or 
a sector thereof (but not of individuals) before gov- 
ernmental, judicial, quasi-judicial or other public 
bodies, 


(v) conducting workshops, seminars, training pro- 
grams and similar development programs relating 
to the arts for members of the organization, in re- 
spect of which the value of benefits received or en- 
joyed by members of the organization is required 
by paragraph 56(1)(aa) of the Act to be included in 
computing the incomes of those members, 


(vi) educating the public about the arts community 
or the sector represented by the organization, 


(vii) organizing and sponsoring conventions, con- 
ferences, competitions and special events relating 
to the arts community or the sector represented by 
the organization, 


(viii) conducting arts studies and surveys of inter- 
est to members of the organization relating to the 
arts community or the sector represented ‘by the 
organization, 

(ix) acting as an information centre by maintaining 
resource libraries and data bases relating to the arts 
community or the sector represented by the 
organization, 


(x) disseminating information relating to the arts 
community or the sector BUR. by the organi- 
zation, and 


(x1) paying amounts to which paragraph 56(1)(n) 
of the Act applies in respect of the recipient and 
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which relate to the arts community or the sector 
represented by the organization. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 
1996, provides as follows: 


46. Other references — Every reference made to the Minister of 
Communications, the Minister of Multiculturalism and Citizenship 
and the Secretary of State of Canada in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian 
Heritage extend by virtue of this Act, in any other Act of Parliament 
or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as 
a reference to the Minister of Canadian Heritage. 
Definitions [Reg. 8700]: “amount” —ITA 248(1); “arm’s length” — 
ITA 251(1); “Canada” — ITA 255, Interpretation Act 35(1); “Her Maj- 
esty” — Interpretation Act 35(1); ‘individual’, “Minister”, “officer”, 
“person”, “prescribed” —ITA °248(1); “private foundation” — ITA 
149.1(1), 248(1); “property”? — ITA 248(1); “province” — Interpretation 
Act 35(1); “registered charity’ —ITA 248(1); “related” —ITA 
251(2)-(6); “shareholder” — ITA 248(1). 


PART LXXXVIIl — DISABILITY- 
RELATED MODIFICATIONS AND 
APPARATUS 


History: Part LXXXVIII (s. 8800) added by P.C. 1993-2026, December 
9, 1993, Canada Gazette, Part II, December 29, 1993, applicable with re- 
spect to renovations and alterations made after 1990. 


8800. [Prescribed renovations and alterations] — 
The renovations and alterations that are prescribed for the 
purposes of paragraph 20(1)(qq) of the Act are 


(a) the installation of 
(i) an interior or exterior ramp; or 
(ii) a hand-activated electric door opener; and 
(b) a modification to a bathroom, elevator or doorway 
to accommodate its use by a person in a wheelchair. 
Definitions [Reg. 8800]: “person”, “prescribed” — ITA 248(1). 


8801. [Prescribed devices and equipment] — The 
devices and equipment that are prescribed for the pur- 
poses of paragraph 20(1)(rr) of the Act are 


(a) an elevator car position indicator, such as a braille 
panel or an audio signal, for individuals having a sight 
impairment; 

(b) a visual fire alarm indicator, a listening device for 
group meetings or a telephone device, for individuals 
having a hearing impairment; and 

(c) a disability-specific computer software or hardware 
attachment. 


History: Para. 8801(c) added by P.C. 1995-579, April 4, 1995, Canada 
Gazette, Part II, April 19, 1995, applicable to computer attachments for 
which amounts are paid by the taxpayer after February 25, 1992. 


S. 8801 added by P.C. 1993-2026, December 9, 1993, Canada Gazette, 
Part II, December 29, 1993, applicable with respect to devices. or equip- 
ment for which amounts are paid by the taxpayer after February 25, 1992. 


Definitions [Reg. 8801]: “individual”, “prescribed” — ITA 248(1). 


PART LXXXIX — ENTITIES 
PRESCRIBED WITH RESPECT TO 
CERTAIN RULES 


8900. (1) International organizations — For the pur- 
pose of subparagraph 110(1)(f)(iii) of the Act, the follow- 
ing international organizations are prescribed: 


(a) the United Nations; and 
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(b) each international organization that is a specialized 
agency brought into relationship with the United Na- 
tions in accordance with Article 63 of the Charter of 
the United Nations. 


(2) International non-governmental organiza- 
tions — For the purpose of subparagraph 110(1)(f)(iv) of 
the Act, the following international non-governmental or- 
ganizations are prescribed: 


(a) the International Air Transport Association; 


(b) the Société internationale de télécommunications 
aéronautiques; and 


(c) the World Anti-Doping Agency. 


History: S. 8900 and the preceding heading amended by P.C. 2003-266, 
s. 1, February 27, 2003, Canada Gazette, Part Il, March 12, 2003, applica- 
ble to 2001 et seq. The heading and section formerly read: 


PART LXXXIX — PRESCRIBED 
ORGANIZATIONS 


8900. For the purposes of paragraph 110(1)(f) of the Act, 


(a) the United Nations, and any specialized agency that is 
brought into relationship with the United Nations in accordance 
with Article 63 of the Charter of the United Nations, are pre- 
scribed international organizations; and 


(b) the International Air Transport Association and the Interna- 
tional Society. of Aeronautical Telecommunications are pre- 
scribed international non-governmental organizations. 


S. 8900 added by P.C. 1995-663, s. 1, April 26, 1995, Canada Gazette, 
Part Il, May 17, 1995, applicable to 1991 et seq., except that para. 8900(b) 
applies only to 1993 et seq. 


Definitions [Reg. 8900]: “prescribed” — ITA 248(1). 


8901. Partnership — For the purpose of paragraph 
249.1(1)(b) of the Act, Gaz Métropolitain and Company, 
Limited Partnership is a prescribed partnership. 

History: S. 8901 added by P.C. 2003-266, s. 2, February 27, 2003, Can- 


ada Gazette, Part Il, March 12, 2003, applicable to fiscal periods that be- 
gin after 1994. 


PART XC — FINANCIAL 
INSTITUTIONS — PRESCRIBED 
ENTITIES 


_ Proposed Addition cm eo. 9000-9002 


Technical Notes: hen Parts xc to XCIl contain provisions 
relating to the tax treatment of securities held by financial insti- 
tutions. The | purpose of each Part is as follows: 

. Part XC prescribes various entities and properties for the 
purposes of the definitions in subsection 142.2(1) of the 
Act. It also prescribes properties for certain other rules. 

Part xc contains the rules for determining income from 
specified debt obligations. 

* Part XCII sets out rules relating to ‘the disposition of speci- 
fied debt obligations. These include rules for amortizing 
gains and losses from the disposition of such obligations. 

These new Parts apply to taxation years that end after February 
22, 1994. 

9000. For the purpose of paragraph (e) of the definition 
“financial institution” in subsection 142.2(1) of the Act, 
a trust that is deemed to exist by paragraph 138.1(1)(a) 
of the Act is prescribed at a particular time where 


(a) the trust was created not more than two years 
before that time; and — 

(b) the cost at that time of the trustee’s interest in the 
trust does not exceed $5,000,000. 


2343 


ip) 
= 
ic 
iS 
os 
— 
s 
ey) 
oO 
as 


Reg. 
S. 9000 


Technical Notes: The definition of “financial institution” in 
subsection 142.2(1) of the Act excludes a prescribed person or 
partnership. Section 9000 prescribes for this purpose certain 
segregated funds maintained by life insurers. A segregated 
fund is prescribed at a particular time if it was created not more 
than two years before that time and the insurer’s interest in the 
fund does not exceed $5 million. This exclusion enables an in- 
surer to hold more than 50% of a segregated fund during its 


start-up phase without having the rules for securities held by 


financial institutions apply to the fund. 


Definitions [Reg. 9000]: “prescribed” — ITA 248(1): “ust — iT A 
104(1), 248(1), (@). 


9001. (1) In this section, “qualified small business cor- 
poration”, at any time, means a corporation that, at that 
time, is 

(a) a Canadian-controlled private corporation, and 


(b) an eligible corporation (as defined in subsection 
5100(1)) or a corporation that would be an eligible 
corporation if the definition “eligible corporation” in 
subsection 5100(1) were —_ without reference to 
paragraph (e), 

where, at that time, 


(c) the carrying value of the total assets of the corpo- 
ration and all corporations related to it (determined 
in accordance with generally accepted accounting 
principles on a consolidated or combined basis, 


where applicable) does not exceed $50,000,000, and — 


(d) the number of employees of the corporation and 
all corporations related to it does not exceed 500. 


Technical Notes: The definition of “mark-to-market pro- 


perty” in subsection 142.2(1) of the Act excludes a prescribed _ 


property. Section 9001 prescribes certain shares of qualified 
small business corporations for this purpose. 


Subsection 9001(1) provides that a corporation is a Saad 
small business corporation” at any time at which: 


«the corporation is a 
corporation; 


Canadian-controlled private 


* the corporation is an eligible corporation (as defined in sub- _ 


section 5100(1) for the purposes of the deferred income 
plan rules) or would be an eligible corporation if the exclu- 
sion for certain venture capital corporations were 
disregarded; 

¢ the carrying value of the total assets of the corporation and 
all related corporations does not exceed $50 million; and: 


* the corporation and all related corporations have no more 
than 500 employees. 


(2) For the purpose of paragraph (e) of the definition 
“mark-to-market property” in subsection 142.2(1) of the 
Act, a share of the capital stock of a corporation is a 
prescribed property in respect of a taxpayer where 


(a) immediately after the time at which the taxpayer 
acquired the share, the corporation was a qualified 
small business corporation, and 


(i) the corporation continued to be a qualified 
small business corporation for one year after that 
time, or 


(ii) the taxpayer could not reasonably expect at 
that time that the corporation would cease to be a 
qualified small business corporation within one 
year after that time; or 


(b) the share was issued to the taxpayer in exchange 
for one or more shares of the capital stock of the cor- 
poration that were prescribed by this subsection in 
respect of the taxpayer. 


Income Tax Regulations 


Technical Notes: Subsection 9001(2) prescribes a share of a 
corporation where, immediately after the taxpayer acquired the 
share, the corporation was a qualified small business corpora- 
tion. However, a share is not prescribed if the corporation _ 
ceases to be a qualified small business corporation within a 
year, unless the change of status was not reasonably 
foreseeable. 


Subsection 9001(2) also prescribes a share if it was issued to a 
taxpayer in exchange for one or more shares that were pre- 
scribed in respect of the taxpayer. Since the definition of 
“share” in subsection 248(1) of the Act includes a fraction of a 
share, subsection 9001(2) applies even if a taxpayer receives 
less than one share for each share exchanged. 

Definitions [Reg. 9001]: “business” —ITA 248(1); “Canadian-con- 
trolled private corporation’ —ITA 125(7), 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “employee”, “prescribed”, “pro- 
perty’ —ITA 248(1); “qualified small business corporation” — Reg. 
9001(1); “related” — ITA 251(2)-(6); “share”, “small business corpora- 
tion’, “taxpayer” — ITA 248(1). : ; 


9002. (1) For the purposes of 


(a) paragraph (e) of the definition * Aeat a jearkel 
property” in subsection 142. 2(1) of the Act, and 


(b) subparagraph 142.6(4)(a)(i1) of the Act, 


a debt obligation held by a bank is a prescribed property 
of the bank where the obligation is 6 


(c) an exposure to a Ess country (as defined 
in section 8006), Or 


(d) a United Mexican States Collateralized Par or 
Discount Bond Due 2019. 


Technical Notes: Section 9002 prescribes various pore 
for exclusion from the definition of “mark-to-market property” 
in subsection 142.2(1) of the Act. 


Subsection 9002(1) prescribes as property excluded from the 
definition of “mark-to-market property” in subsection 142.2(1) 
of the Act certain debt obligations held by a bank. A debt obli- 
gation is prescribed if it is an exposure to a country that has 
been designated by the Office of the Superintendent of Finan- 
cial Institutions or is a United Mexican States Collateralized — 
Par or Discount Bond Due 2019 (a “Brady bond”). 


Subsection 9002(1) also prescribes such debt obligations for 
the purpose of subparagraph 142.6(4)(a)(ii) of the Act. This 
provision contains a rule relating to prescribed debt obligations 
held by a bank on February 23, 1994 that were inventory of the 
bank in its last taxation year ending before February 23, 1994. 
For further information, see the commentary on subsection 
142.6(4) of the Act. 


(2) For the purpose of paragraph (e) of the definition 
“mark-to-market property” in subsection 142.2(1) of the ~ 
Act, a share is a prescribed property of a aree for a 

taxation year where i 


(a) the share i is a lending asset of the taxpayer in the 
year; or 


_(b) immediately after its issuance, the share was a 
share described in paragraph (e) of the definition 
“term preferred share” in subsection 248(1) of the 
Act and, at any time in the year, the share would be a 
term preferred share if 


(i) that definition were . read without reference to 
the portion following paragraph (b), and ~ 


(ii) where the share was issued or acquired on or 
before June 28, 1982, it were issued or acquired 
after that day. — 


Technical Notes: Subsection 9002(2) prescribes certain pre- 
ferred shares for exclusion from the definition of “mark-to- 
market property” in subsection 142.2(1) of the Act. 
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Paragraph 9002(2)(a) provides for a share to be prescribed if it 
is a lending asset. By virtue of the definition of a lending asset 
in subsection 248(1) of the Act and paragraph 6209(a) of the 
Regulations, a share is a lending asset if it is a preferred share 
held by a bank that is reported as a loan substitute. 


Paragraph 9002(2)(b) provides for a share to be prescribed if it 
meets two tests. The first is that, immediately after it was is- 


sued, it was a share described in paragraph (e) of the definition - 


of “term preferred share” in subsection 248(1) of the Act, i.e., a 


financial difficulty share. In this regard, it should be noted that 
the 5- or 10-year period referred to in paragraph (e) is not part 


of the description of the share. The second test is that the share 
would be a term preferred share if the portion of the definition 
of “term preferred share” following paragraph (b) were disre- 


garded and, where the share was issued or acquired on or 


before June 28, 1982, it had been ined or acquired after that 
date. 


(3) For the purpose of paragraph (of the definition 


“mark-to-market property” in subsection 142.2(1) of the 


Act, a share of the capital stock of a corporation held by 
a credit union is a prescribed property of the credit 
union for a taxation year where, throughout the year, 


(a) the corporation is a credit union; Of 
(b) credit unions hold 
(i) shares of the corporation that give the credit 


unions more than 50% of the votes that could be 
cast under all circumstances at an annual meeting | 


of shareholders of the corporation, and 


(ii) shares of the corporation having a fair market — 
value of more than 50% of the fair market value 


of all the issued shares of the corporation. 
Letter from Dept. of Finance, ah 30, 2003: 
Dear [xxx] 
SUBJECT: Mark-to-Market Property Rules 


I am writing in response to your letter dated July 16, 2003 in 


which you requested a revision to proposed paragraph 
9002(3)(b) of the Income Tax Regulations that is part of the 


draft amendments to the Regulations that were announced in a_ 


Department of Finance press release on June 1, 1995. 


The mark-to-market property rules in the Income Tax Act apply 
to financial institutions. The definition “mark-to-market pro- 
perty” in subsection 142.2(1) of the Income Tax Act excludes a 


share of a corporation held by a financial institution where the 


financial institution has a “significant interest” in the corpora- 


tion. A taxpayer has a significant interest in a corporation if it _ 


holds 10% or more of the votes and value in the corporation. In 
addition to the significant interest exemption available to all fi- 
nancial institutions (including credit unions), proposed subsec- 
tion 9002(3) of the Regulations provides relieving rules in the 
context of credit unions. Under paragraph (b) of that subsec- 
tion, shares held by a credit union in a corporation are pre- 
scribed property (arid therefore are not mark-to-market pro- 
perty) if credit unions hold more than 50% of the votes and 
value of the corporation. 


Your request is in relation to a [xxx]. You have informed us 
that, at this time, the [xxx] in aggregate hold 100% of the votes 
and value in a corporation [xxx]. You have mentioned that the 
[xxx] are currently not required to mark-to-market their shares 
of the [xxx] because of the exemption under proposed para- 
graph 9002(3)(b) of the Regulations. 


You have also informed us that [xxx] is planning to issue trea- 
sury shares to an unrelated third party that is a financial institu- 
tion but is not a credit union, such that [xxx] would in aggre- 
gate hold only 50% of the votes and value in [xxx] while the 
third party would hold the other 50%. 


Further, you have informed us that the transaction will result in 
a true 50:50 ownership structure, with neither [xxx] nor the 
third party controlling the brokerage corporation; and that there 
will be no voting entitlements or option rights that would pro- 


Reg. 
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vide the third party with either de jure or de facto control of 
[xxx] (under either ordinary or special circumstances). 


You have mentioned that, because credit unions will hold 50% 
of the votes and value in [xxx] but not “more than 50%” as 
required by proposed paragraph 9002(3)(b) of the Regulations, 
the shares held in [xxx] by each of [xxx] would not be “pre- 
scribed property”, with the result that all of those [xxx] that 
hold a “significant interest’ in [xxx], would be required to 
mark-to-market their shares of [xxx]. 


We have reviewed the particular circumstances surrounding 
this transaction and conclude that the policy rationale for an 
exemption from the mark-to-market property rules in a 50:50 
ownership structure as described in your letter would be main- 
tained. Accordingly, we are prepared to recommend to the 
Minister of Finance that proposed paragraph 9002(3)(b) of the 
Regulations be revised so that, for the purpose of the paragraph 
(e) of the definition “mark-to-market property” in subsection 
142. 2(1) of the Act, a share of a corporation held by a credit 
union is prescribed property for a taxation year where, through- 
out the taxation year, 


* credit unions hold shares of the corporation having a fair 
market value of at least 50% of the fair market value of all 
the issued shares of the corporation and hold shares of the 

corporation that give the credit unions at least 50% of the 
votes that could be cast under all circumstances at an an- 
nual general en of shareholders of the corporation, 
and 


the corporation would, if each share of the corporation that 
is not owned by a credit union were owned by a particular 
person, not be controlled, directly or indirectly in any ma- 
nier whatever, by the particular person. 


For this purpose, the expression “controlled, directly or indi- 
rectly in any manner whatever” would have the meaning given 
by subsection 256(5.1) of the Act. 


If this recommendation is acted upon, I would anticipate that it 
would be included in the next draft of subsection 9002(3) of 
the Regulations that would be published. 


We will recommend that this revision to proposed paragraph 
9002(3)(b) of the Regulations be applicable to taxation years 
that end on or after the date on which draft Regulations that 
include this revision are published. However, where the tax- 
payer so elects, this revision will apply to taxation years that 
end after 2002. 


I trust that this addresses your concerns. 
Yours sincerely, 


_ Stephen R. Richardson 
Senior Assistant Deputy Minister 


Technical Notes: Subsection 9002(3) prescribes certain 
shares held by credit unions for exclusion from the definition 
of “mark-to-market property” in subsection 142.2(1) of the 
Act. A share is prescribed if it is 


e a share of a credit union, or 


* a share of a corporation in which credit unions hold shares 
carrying more than 50% of the votes and shares represent- 
ing more than 50% of the fair market value of all issued 
shares. 

Application: The June 1, 1995 draft regulations (securities held by fi- 
nancial institutions), s. 9, will add ss. 9001 and 9002 (as well as 9003, 
below), applicable to taxation years that end after February 22, 1994. 
Definitions [Reg. 9002]: “bank” — ITA 248(1). Interpretation Act 
35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “credit 
union”, “lending asset”, “prescribed”, “property”, “share”, “share- 
holder” — ITA 248(1); “taxation year” —ITA 249; “taxpayer”, “term 
preferred share” —ITA 248(1). 


Proposed Amendment — Prescribed Property 
Letter from Dept. of Finance, July 29, 2002: 
Dear [xxx] 


I am writing in reply to your ietter dated June 24, 2002 to Mr. 
Wally Conway. In that letter, you refer to a proposed transaction 
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by [xxx] that, if carried out, will result in the [xxx] and you seek 
comfort that such an acquisition will not disqualify the treatment 
of shares in [xxx] held by registered investment dealers as a pre- 
scribed property for the purposes of the definition “mark-to-mar- 
ket property” in subsection 142.2(1) of the Income Tax Act. 


I am also writing in reference to the letters dated April 11, 2002 
and May 31, 2002 to Mr. Conway from [xxx]. In those letters, 
[xxx] refers to [xxx] plans to have the shares in [xxx] exchanged 
for shares in another corporation that is a public corporation. 
From our discussions, we understood that alternatively [xxx] 
could itself make a public offering. [xxx] question is whether 
[xxx] conversion from a private to a public corporation (by a 
public offering by [xxx]), or the exchange of its shares for shares 
of a public holding corporation, will disqualify the [xxx] shares, 
or the exchanged shares in the public holding corporation, held 
by registered investment dealers from being treated as a pre- 
scribed property for the purposes of the definition ‘ ‘matk-to-1 -mar- 
ket property” in subsection 142.2(1) of the Act. oo 


We have previously received representations in connection swith 
[xxx] and have, as a result, agreed to recommend to the Minister 
of Finance that the Income Tax Regulations be amended to pre- 
scribe a share in the capital stock of [xxx] that is held by an in- 
vestment dealer to be a prescribed property for the purposes of 
the definition “mark-to-market property” in subsection 142.2(1) 
of the Act. This would have the effect of exempting such shares 
from the application of the mark-to-market property rules. How- 
ever, in order to prevent the exemption from being used to cir- 
cumvent the mark-to-market property rules, we have suggested 
that the exemption should apply only if the [xxx] limits its activi- 
ties to the [xxx] and restricts its investments in other entities to 
investments in wholly-owned subsidiaries the hoe businesses 2 
which relate to [xxx] 


Based on our discussions, we understand that the interest to be 
acquired by [xxx] would represent [xxx] of both votes and value 
of all ownership interests in [xxx]. We also understand that the 
only operation to be conducted by the [xxx]. Given the nature of 
[xxx] proposed activities and the size of [xxx] ownership inter- 
est, the proposed acquisition should not, from a tax policy point 
of view, result in the shares in [xxx] losing the status of pre- 
scribed property for the purposes of the definition “mark-to-mar- 
ket property” in subsection 142.2(1) of the Act. Therefore, we 
will recommend to the Minister of Finance that the proposed reg- 
ulatory amendments that would prescribe a share of a corporation 
which [xxx] in Canada to be a prescribed property for the pur- 


poses of the mark-to-market property definition be drafted so that 


shares of the capital stock of [xxx] would not, because of the 
acquisition by [xxx] of the [xxx], 108 their prescribed Property 
status. 


However, with respect to [xxx] becoming a public borpiation or 
the [xxx] shares being exchanged for shares in another corpora- 
tion that is a public corporation, it is not clear that it would be 
appropriate to continue to prescribe the shares in [xxx], or the 
exchanged shares in the other corporation, as a prescribed pro- 
perty for the purposes of the mark-to-market property definition. 
The various other issues raised in our discussions, such as the tax 
consequences arising upon the shares of the capital stock of 
[xxx] held by investment dealers ceasing, because of [xxx] be- 
coming a public corporation or the shares in [xxx] being ex- 
changed for shares in a public corporation, to be a prescribed 
property for the purposes of the mark-to-market property defini- 
tion, still need to be reviewed by us and, in that regard, we will 
be writing to you in a subsequent letter in due course. 

Thank you for writing. 

Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy B pee 


Proposed Addition — Shares of Stock 
Exchanges 


Letter from Dept. of Finance, March 21, 2001: 
Dear [xxx] 


Income Tax Regulations 


We are responding to your letter of February 21, 2001 addressed 
to Mr. Jay Hershfield of this Division. You have requested con- 
firmation that the Department of Finance intends to recommend 
changes to ensure that the mark-to-market rules do not apply to a 
registered securities dealer in respect of shares of a eed 
stock exchange owned by it. a 


We are able to confirm that a recommendation will be made to 
the Minister of Finance that the Income Tax Regulations be 
amended to treat shares of certain stock exchanges held by in- 
vestment dealers (as defined in subsection 142.2(1) of the In- 
come Tax Act (the “Act”’)) as prescribed properties for the ee 
poses of the definition of “mark-to-market property” 

subsection 142.2(1) of the Act. As prescribed properties, ae 
mark-to-market tules a ‘not mH aeNY fo an ‘investment oa in 
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perty” in subsection 142. Ai) of the Act. To prevent the exemp- 
tion from ye Doe to cir ty CDN the mark tO market rules, the 


the Geaniton ee ns pro- 


vices ies to the cao of securities ‘in the securities indus- 
try. For this reason, you are requesting the removal of the 


CDNX be | its investment in oF shares of Canadian Deale NEL 
work. You are requesting the replacement of that restriction with 
the restriction that any investment in a corporation made by 
CDNX be an investment in a corporation the only businesses of 
which are businesses that relate to the operation of the securities 
exchanges or a trade reporting system, or the provision of other 
services that relate to the trading of securities in the securities 
industry. You have suggested that the restriction apply only 
where the investment made by CDNX is an investment in a cor- 
poration of which CDNX is a specified shareholder. 


Based on this new information, we are prepared to recommend to 
the Minister of Finance that a change be made to the proposed 
regulations for the mark-to-market provisions which would deem 
a share of CDNX held by an investment dealer to be a prescribed 
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property for the purpose of the definition “mark-to-market pro- 
perty” in subsection 142. 2(1) of the Act. To prevent the exemp- 
tion from being used to circumvent the mark-to-market rules, the 
prescription would apply only if CDNX restricts its activities to 
the running of a stock exchange or a trade reporting system and 
restricts its investments in other entities to investments in wholly 
owned subsidiaries the only businesses and property of which are 
those that at all times relate to the operation of the securities ex- 
change or the trade reporting system. 


We trust that such an amendment would both ee your. oper- 
ational concerns and protect against an abus¢ of the: rules. ee 
you for bringing | this. matter to our attention.  .. 
Yours sincerely, | 
Brian Ernewein 
Director, Tax Legislation Dion To ie Branch 


Letter from Dept. of Finance, Septemb 14, 2000: 
Dear [xxx] _ : 


Thank you - for your letter. oe Au . 
demutualization of the Montreal Ex 
the application of the mark-to-market pr 
investment dealers and other financial i 


In your letter, you asked the Departmer 
Income Tax Act Regulations in order 


corporation that carries on the business of seen ‘the. Ex- 
Bee ue a as a eee eens He the ye oF the 
a 


We have oe vcenned i prsentnoas 6 on. a similar issue 
and have, as a result, recommended to the Minister that the In- 
come Tax Regulations be amended to prescribe a share of ME 
Inc., that is held by an investment dealer, to be a prescribed Pro- 
perty for the purpose of the definition ‘ ‘mark-to-market property” 

in subsection 142.2(1) of the Act. How in order to prevent 
the exemption from being used to circ mark-to-market 
rules, we will suggest that the exemption apply only if ME Inc. 
restricts its activities (including the 0 Pp ay investment) 
to running the Exchange. - 


Based on the information we have eee as to the Decne 
date of the demutualization of the Exchange and consequent issu- 
-ance of ME Inc. shares, we would propose that the recommended 
amendment apply to the 2000 and subsequent taxation years. 


Thank you for brin oY this matter to our attention. 


Director, Tax eis Division, Tax Policy Branch 
Letter from Dept. of Finance, puguet ¢ 21, 2000: 
Dear [xxx] 


Thank you for your etter of July 4, 2000 ee the demutual- 
ization of the Toronto Stock Exchange (the “TSE”) and the ap- 
plication of the mark-to-market property | rules that ane to in- 
vestment dealers and other financial institutions. 


In your letter, you asked the Department. of i aanec to confirm 
that a share of the corporation that carries on the business of op- 
erating the TSE, the TSE Inc., will be prescribed as a prescribed 
property for the purpose of the definition “mark-to-market pro- 
perty” in subsection 142.2(1) of the Income Tax Act (the “Act’) 
when held by an investment dealer. This would have the effect of 
exempting such shares, while held by an investment dealer, from 
the application of the mark-to-market property rules. 


We have previously received representation on this issue and 
have, as a result, agreed to recommend to the ‘Minister that the 
Income Tax Regulations be amended to prescribe a share of TSE 
Inc., that is held by an investment dealer, to be a prescribed pro- 
perty for the purpose of the definition “mark-to-market property” 
in subsection: 142.2(1) of the Act. However, in order to prevent 
the exemption from being used to circumvent the mark-to-market 
rules, we have suggested that the exemption apply only if TSE 


nancial institutions), s. 
that end after February 22, 19 


Reg. 
S. 9004 


Inc. restricts its activities (including the ownership of any invest- 
ment) to running the TSE. 


Based on the information you have provided in your letter to the 
effect that the demutualization of the TSE and consequent issu- 
ance of TSE Inc. shares took place in April of this year, we 
would propose that the recommended amendment apply to the 
2000 and subsequent taxation years. 


Thank you for bringing this matter to our attention. 
Your sincerely, - 


_ Brian Ernewein : 
_ Director, Tax Legislation Baise. Tax Policy Branch 


preneeed Addition — Reg. 9003 


9003. For the purpose of paragraph 142.2(3)(c) of the 
Act, a share described in paragraph 9002(2)(b) is pre- 
scribed i in respect of all taxpayers. 


Technical Notes graph 142. 2(3)(c) of the Act provides 
that shares. that are prescribed are to be ignored i in determining 
whether a taxpayer has a significant interest in a corporation 
pursuant to subsection 142.2(2). Section 9003 prescribes for 
this purpose shares that are described in paragraph 9002(2)(b). 
These are certain preferred shares issued by a corporation in 
financial difficulty. More specifically, a share is prescribed if it 
is a share described in paragraph (e) of the definition of “term 
preferred share” in subsection 248(1) of the Act and it would 
be aterm preferred share if the portion of the definition follow- 
ing paragraph (b) were disregarded (and, in the case of a share 
that was issued or acquired on or before ge 28, 1982, it had 


been issued or acquired after that date). 
Definitions (Reg. =“ “prescribed”, “share”, _“axpayer” ~~ ITA 


248(1).. 


Application: The June 1, 1995 draft ieeulations (eecrtes held by fi- 
will acd s s. 9003, pe to taxation years 


9004. For the purpose of the definition “specified debt ob- 
ligation” in subsection 142.2(1) of the Act, a property is a 
prescribed property throughout a taxation year if the pro- 
perty is a direct financing lease, or any other financing 
arrangement, of a taxpayer that is reported as a loan in the 
taxpayer’s financial statement for the year prepared in ac- 
cordance with generally accepted accounting principles 
and an amount is deductible under paragraph 20(1)(a) of 
the Act in respect of the property that is the subject of the 
lease or arrangement in computing the taxpayer’s income 
for the year. 


History: S. 9004 added by P.C. 1999-195, s. 8, February 11, 1999, Can- 
ada Gazette, Part II, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have para. 20(1)(1) of the Act, 
as amended, to apply to the year and files the election with the Min- 
ister of National Revenue before October 1998. 


Definitions [Reg. 9004]: “amount”, “prescribed”, “property” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


PART XCI — FINANCIAL 
INSTITUTIONS — INCOME FROM 
SPECIFIED DEBT OBLIGATIONS 

[PROPOSED] 

Proposed Addition — Part XCI 

(Reg. 9100-9104) 


Technical Notes: Part XCI contains rules for determining the 
amounts that a financial institution is required to include and de- 
duct each year in respect of a specified debt obligation in com- 
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Regulations 


Reg. 


S. 9100 Income Tax Regulations 
puting its income. These rules apply for me purpose of subsec- | total return. The total return is to be measured in the primary 
tion 142.3(1) of the Act. currency of the obligation. Where the taxpayer's cost was de- 
termined in another currency, it should be translated to the pri- _ 
9100. Interpretation — In this Part, mary currency use. ne ee rate of eee at the time of 
acquisition. 
“fixed payment obligation” of a taxpayer means a | Definitions [Reg. 9100}: “amount” — ITA. 248(1): “fixed payment 
specified debt obligation under which _ | obligation”, “primary currency” — Reg. 9100; “specified debt ane 


tion” — ITA 142. a0), — 9100; us fos ee 


(a) the amount and timing of each payment forbes : 
than a fee or similar payment or an amount payable — 

because of a default by the debtor) to be made by the - 101. . Prescribed inclusions and deductions ae 
debtor were fixed when the taxpayer acquired the (1) For the purpose of paragraph 142.3(1)(a) of the Act, 


obligation and have not been changed, and where a taxpayer holds a specified debt obligation at 
any time in a taxation year, the amount prescribed in 


Fespye! of the ae > the ee is ne ee 


(b) all payments are to be made io. = same 

currency; ee 
Technical Notes: A “fixed payment obligation” of a tax- _ 
payer is a specified debt obligation held by the taxpayer under 
which the payments to be made by the debtor are all fixed in _ 
timing and amount, and are all denominated in the same cur-_ 
rency. Fees and similar payments are to be disregarded for the 
purpose of this definition, as are any additional payments that — 
the debtor will be required to make if the debtor fails to make a 
payment as required under Mie obligation. - _ 


“primary currency” of a + specified debt tigation 
means CC 


(a) the currency with which the obligation is prima 
_tily connected, and ~ a 


(b) where there is no such ccurreney,, Canaan : 
currency; / 


Technical Notes: The crimes currency” * OF a spouted debe J: 
obligation is the currency with which the obligation is prima- 
rily connected. Where there is no such oe the ee - 
currency is the Canadian dollar. . / 


specified debt eer ina 
axation year to inc jude. a a pear amount in income in re- 
spect of the obligation. Subsection 9101( - ls an 
amount for 1 paps a to > the: sum | of 


“specified debt obligation” of a taxpayer His the eRe 
ing assigned by subsection 142.2(1) of the Act; 


Technical Notes: “Specified debt obligation” has the mean- 
ing given to that term by subsection 142. 2(1) of the Act. At 
should be noted that this term is defined from the perspective 
of the holder. For example, where a taxpayer holds a coupon 
that has been stripped from a debt obligation and holds no~ 
other interest in the obligation, the specified debt obligation of © 
the taxpayer is just the coupon. It should also be noted ce if a 


lee holds a specified ‘debt. | obtain a 
e , the: amount Le in A 


@ where the. taxpayer’: S$ del ao de 
mined under section 9102 in respect of the obligation. 

tion 142.4(9) of the Act applies to crake part ‘Ganon of i for the year is less than nil, the Pee value of the 
and the retained part to be separate specified debt obligations. ile _ amount of the. adjustment; and 
| () where a foreign exchange adjustment _ is oe | 
_ mined under section 9104 in respect of the obligation — 
. for the year and is less than nil, the absolute value of 
the amount of the adjustment. . 
Technical Notes: Paragraph 142.3(1)(b) of the Act provides 
that a financial institution that holds a specified debt obligation — 
in a taxation year must deduct a prescribed amount in respect — 
of the obligation. Subsection 9101(2) prescribes an amou 


“tax basis” of a specified debt obligation at any time to 
a taxpayer has the meaning assigned yy es 
142.4(1) of the Act; - 


Technical Notes: The “tax basis” of a specified dept oblige. 
tion to a taxpayer is the amount defined by subsection 142.4(1) 
of the Act. The tax basis is analoeous to the adjusted cost base 
of capital property. .  . 


“total return” of a taxpayer from a fixed payment obli- this purpose equal to the absolute value of the sum of: : 
gation means the amount (measured in the primary cur-- * the accrual adjustment i in respect of the ee for F the 
rency of the obligation) by which le year (if this amount is negative); and 
(a) the total of all amounts each of which is “the es in the case of a foreign-currency obligation, the fore 8 ex- 
payment) required to be made by the debtor under Gif this amount is negative). — 
the obligation after its acquisition by the taxpayer In general terms, the accrued return for a year is the ae ex- 
exceecs pected economic return to the taxpayer (assuming the taxayer 
holds the obligation to maturity) that is allocated to the year 
(b) the cost to the taxpayer of the obligation. under accrual principles of income recognition. Sections 9102 
Technical Notes: A taxpayer’s “total ctu from 6 focd and 9103 contain rules relating to the determination of accrued 
payment obligation is equal to (i) the total amount of payments returns. 
required to be made under the obligation by the debtor after the The accrual adjustment is the amount by which prior years’ ac- 
acquisition of the obligation by the taxpayer minus (ii) the cost crued returns have to be adjusted to reflect subsequent events. 
of the obligation to the taxpayer. Fees and similar payments For example, the accrued return for a year may have been 
(such as insurance premiums) are excluded in determining the based on an estimate of the amount of a future payment under 
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the obligation. When the actual amount becomes known, or the 


estimate needs to be revised, an adjustment would be deter- _ 
mined. Subsections 9102(4) and (5) contain rules fone to Le 


determination of accrual adjustments. 


The foreign exchange adjustment in respect of a foreign-cur- _ 


rency obligation is the amount determined under section 9104. 


In general terms, this is the amount by which the tax value of — 


the obligation has changed because of a change in the value of 
the foreign currency relative to the Canadian dollar. | 


Definitions [Reg. 9101]: “accrual adjustment 
“accrued return” — Reg. 9102(3); “amount”. 
exchange adjustment” — Reg. 9104(1); “presc ec 
“specified debt obligation” -——ITA 142.2(1), Re 
year te 249; “taxpayer” -— ITA a 


9102. General accrual rules — co “) Fixed a yiient : 
obligations not in default — For the purpose of par- _ 
agraph os a Paueias S sclleeion return Ae a hich” 


year was ae . qui 
made, shall be decried in accordance with the fol 
lowing nis 


(a) determine, in the primary cameney of Ae ce . 
otal return from — 
1 day in the year _ 


_ tion, the portion of the taxpayer’ 

_ the obligation that is allocated to 

ye). 

_ @) the level-yield method de 
20 

(ii) any other reasonable m 

tially similar to the level- -yield method; 


(b) where the primary currency of the obligation i is” 
not Canadian currency, translate to Canadian cur- 
rency the amount allocated to. each day in the — _ 


S eee 


using a reasonable moe of tra ation; and — 
(c) determine 1 


holds the obligation. 


Technical Notes: Section 9102 contains oe oe rules for 
determining a financial institution’s accrued returns and ac-- 
| debt obligation. _ 
scribed by sec- 
situations are _ 
contained in section 9103. Examples are prov: ed at the end of 


crual adjustments in respect of a specif 
These amounts are included in the amount 
tion 9101. Transition rules and rules for 


the commentary on this section. 
Section 9102 is organized as follows: 


* Subsection 9102(1) provides for the determination of ac- 
crued returns from specified debt obligations under which 


all payments are fixed in timing and amount. Subsection © 
9102(2) describes the lve vies eee a is co) to 


in subsection 9102(1). 


e 


crued returns from obligations other than those to which 
subsection 9102(1) applies. 


@ 


of accrual adjustments. 


Subsection 9102(6) provides that the rules in section 9102 
are subject to the rules in section 9103. 


Subsection 9102(1) sets out, for the purpose of ae 
9101(1)(a), the method for determining a taxpayer's accrued 
return for each taxation year from a specified debt obligation 
that is a fixed payment obligation under which the debtor has 
made all required payments. A “fixed payment obligation” is 
defined in section 9100 as a specified debt obligation under 
which the payments to be made by the debtor are all fixed in 
timing and amount, and are all denominated in the same 
currency. 


@ 


Reg. 910204, 6); 
48( On | 


subsection — 


a ste 


each of ec 
is the Canadian currency amount allocated to a day, 
in the year, at the beginning of which the taxpayer 


Subsection 9102(3) provides for the detounidation of a 


Subsections 9102(4) and (5) provide for the determination 


Reg. 
S. 9102(2) 


(2) Level-yield method — For the purpose of subsec- 
tion (), the level-yield method for allocating a tax- 
payer’s total return from a fixed payment obligation 1 is 
the method that allocates, to each particular day in the 
period that begins on the day following the day on 
which the taxpayer acquired the obligation and that ends 
on the day on which the obligation matures, the amount 
determined by the formula 


oo be ae 
ince ae 


A is the cost of. the obligation to the taxpayer (mea- 
sured in the primary currency of the obligation), 


B is the total of all amounts each of which is the por- 
tion of the taxpayer’s total return from the obligation 
__ that is allocated to a day before the particular day, 


sis the total of all payments required to be made under 
the obligation after it was acquired ee the Eepye 
and before the particular day, and 


D is the rate of interest per day that, if hoe in comput- 
ing the present value (as of the end of the day on 
__ which the taxpayer acquired the obligation and based 
_ on daily compounding) of all payments to be made 
under the obligation after it was acquired by the tax- 
duces a present value equal to the cost to’ 
obligation (measured in the pri- 
he obligation). 
Technical Notes: In the case of a Canadian-dollar obligation 
that a taxpayer holds throughout a taxation year, the accrued 
return for the year is the total of the amounts allocated to each 
day in the year in respect of the taxpayer’s total return from the 
obligation. Where the taxpayer does not hold the obligation 
throughout the year, the accrued return is the total of the 
amounts allocated to the days in the year at the beginning of 


whi ch the taxpayer holds the obligation. The amount allocated _ 


to each day is to be determined using the level-yield method 
described in subsection 9102(2), or any other reasonable 
method that is substantially similar. Generally, a method would 
be considered reasonable only if it is in accordance with gener- 
ally accepted accounting practice. 


Under the level- -yield method described in subsection 9102(2), 
the internal rate of return of an obligation is used to determine 
the amount of the taxpayer’s total return from the obligation 
that is allocated to each day. The internal rate of return is the 
interest rate that produces a present value of payments under 
the obligation equal to the cost of the obligation to the tax- 
payer. For this purpose, compounding is on a daily basis. The 
amount of the total return allocated to a particular day is deter- 
ce by the formula: 


| (A+B-OxD 
chee _ 
A = the cost of the obligation to the taxpayer; 

B_ = the portion of the total return allocated to preceding days; 


C = the total payments required to be made under the obliga- 
tion to the taxpayer before the particular day; and 


D_ = the internal rate of return of the obligation, expressed as a 
daily rate of interest. 


It is recognized that few, if any, taxpayers use precisely this 
method for financial statement purposes. As noted above, sub- 
section 9102(1) allows the use of any other reasonable method 
that is substantially similar. For example, a taxpayer could use 
a method based on semi-annual compounding, in which case a 
suitable approach to proration between compounding dates 
would be necessary (where the taxation year end falls between 
compounding dates). 

It is intended that straight-line proration be an acceptable 
method where it can be used for financial statement purposes 
and the obligation provides for a level rate of interest. Under 
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this method, any premium or discount on the acquisition of an 


obligation is recognized on a uniform basis from the acquisi- 
tion date to the maturity date of the obligation. Similarly, each 
interest payment is spread over the period to which it relates. 
An amount paid in respect of accrued interest on the acquisi- 
tion of the obligation would normally be taken into account by 

offsetting it against the interest, and then spreading the remain- 


der of the interest over the period from ae to the inter- 


est payment date. 
In the case of a foreign-currency obligation, the first step is to 


determine, in the currency of the obligation, the totai return and. 


the amount of that return allocated to each day. For this pur- 
pose, the level-yield method (or any similar method that is per- 
missible) is applied using the foreign currency as the currency 


in which all computations are done. Next, the amounts allo- 


cated to each day in a taxation year are translated to Canadi; 
dollars using a reasonable method of translation. Finally, t 


Canadian dollar amounts for the days at the beginning of which — 
the taxpayer holds the obligation are totalled. One translation _ 


method that would generally be acceptable is to use the average 
exchange rate for the year. Where this approach is used, it will 


make no difference whether the amount allocated to each day is _ 
totalled before or after being translated to Canadian dollars. - 
Thus, the accrued return for the year could be determined in the _ 
foreign currency, and then translated to Canadian dollars. 


Subsection 9102(1) is restricted to specified debt obligations — 
under which the debtor has made all required payments. If a 
debtor is in default, subsection 9102(3) will apply. In general, 
under subsection 9102(3) the accrued return for a taxation year 


will equal the amount that would be determined under subsec 
tion 9102(1) plus any additional interest tha accrues in ne 
because of the default. oo 


Related Provisions: {TA 257 — Negative amounts in fornblas 


(3) Other obligations — For the purpose. of para- ea 


graph 9101(1)(a), a taxpayer’s accrued return for a taxa- 


tion year from a specified debt obligation, other than an © 
obligation to which subsection (1) applies, shall be ; 


determined 
(a) using a reasonable melhed that, 


(i) taking into account the extent to which the ob- 
ligation differs from fixed payment obligations, is _ 
consistent with the principles implicit in the 
methods that can be used under subsection ( for 


fixed payment obligations, and 


(11) is in accordance with generally accepted ac: 
counting practice for the measurement of pei 


from debt obligations; and 


(b) on the basis of reasonable assumptions with re-_ 


spect to the timing and amount of any payments to 


be made by the debtor under the obligation that are 
not fixed in their timing or amount (measured in the | 


primary currency of the obligation). 


Technical Notes: Subsection 9102(3) contains rules regard- 
ing the determination of accrued returns from specified debt 


obligations for the purpose of paragraph 9101(1)(a). It applies — 
to obligations other than those to which subsection 9102(1) ap- 
plies. Generally, subsection 9102(3) should allow a taxpayer to 
recognize income from an obligation using the same method 


for tax purposes as it uses for financial statement purposes. 
Subsection 9102(3) requires that a taxpayer’s accrued return 


from an obligation for each taxation year be determined using a 


reasonable method that is consistent with the principles implicit 
in the methods that subsection 9102(1) allows to be used for 


fixed payment obligations. The degree of consistency that is — 


required depends on the extent to which the obligation is simi- 
lar to fixed payment obligations. Subsection 9102(3) also re- 
quires that the method for determining the accrued return be in 
accordance with generally accepted accounting practice. Fi- 
nally, it provides that reasonable assumptions are to be made 


Income Tax Regulations 


with respect to the amount and timing of payments that are not 
fixed. Each of these requirements is discussed below. 


Consistency with methods for fixed payment obligations 


The following paragaphs describe the main consequences of 
the requirement that an accrual method used for a particular 
specified debt obligation be consistent with the principles that 
are implicit in the methods that can be used for fixed reve 
obligations. — 


The first consequence is sas the accrued return for ok year 
must be based on the total return that the taxpayer would real- 
ize if the obligation were held to maturity. Whether or not par- 
ticular payments under the obligation are characterized as inter- 
est is irrelevant in determining the total return, and thus the 
amount to be accrued each year. Also, each year’s return must 
include an amount in respect of any discount on the acquisition 
of the obligation. Conversely, an acquisition premium is to be 
applied to reduce the amount that would otherwise accrue each 
year. 


Second, ‘to ie extent that the total return rene ne fixed 
payments, t must generally accrue at a uniform (or approxi- 
mately un rm) rate. For example, if the rate of interest for 
he sum of a fixed rate and a variable rate, and 
ot the same for all periods, there would have 
to be a “level ing’ ’ of the fixed rates. This requirement to “level 
the interest rate” is not new. A similar requirement is contained 
in the accrual rules under subsection 7000(2). 


It is not intended that interest be levelled where this would be 
inappropriate, such as where additional interest is payable be- 
cause of the default of the debtor. For example, assume that a 
debt obligation that was acquired at its face amount provides 
for interest at the rate of 8%, and also provides that where the 
debtor fails to make a payment as required, interest on the 
overdue payment accrues at the rate of 11%. In this case, the 
accrued return for a year would equal the sum of the regular 
interest that accrues: at the rate of 8% and any interest that ac- 


As indieaed see oo sonsisenc, requirement j is ie a ap- 
plied taking into account the extent to which an obligation dif- 
fers from fixed payment obligations. This is relevant, in partic- 
ular, for the levelling principle. For many variable rate debt 
obligations, it is appropriate to accrue the variable rate interest 
on the basis of the actual rates for each year. This would apply 
for example, if a debt obligation provides for interest that is set 
annually at a rate equal to the 1-year London Interbank Offered 
Rate (LIBOR) plus 'n%. Another example is a debt obligation 
that provides for interest at a bank’s prime rate plus 1%. Of 
course, any acquisition premium or discount would have to be 
taken into account in determining the accrued return for each 
year. 


The third consequence of she Te oun is that 
I erest in a year are not directly included in the 
accrued return for the year. In other words, the accrued return 
is determined on the basis of accrual principles only. (In some 
circumstances, interest payments may be included in accrual 
adjustments determined under subsection 9102(5).) However, 
interest payments, like other payments, would be subtracted 
from the base on which the return is considered to accrue. 
Thus, if a debtor prepays interest, the payment has the same tax 
consequences as a payment of principal (assuming the payment 
of principal does not constitute a partial disposition of the obli- 
gation). In particular, accrued returns continue to be deter- 
mined throughout the period for which the interest was prepaid. 


Fourth, interest that has accrued before a taxpayer acquires an 
obligation is included in determining the taxpayer’s accrued re- 
turns only to the extent that the accrued interest exceeds the 
portion of the cost of the obligation to the taxpayer that is at- 
tributable to the interest. This follows from the fact that the 
amount included in respect of the interest in the taxpayer’s total 
projected return from the obligation is equal to the difference 
between the amount of the interest and the amount the wapcoutn 
has paid for it. . 
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Finally, in the case of a foreign-currency obligation, the 
amount that accrues each day is to be determined in the prin 


mary vi of ie ee and then Sit 


by ‘poutine the daily accruals to give ‘the accru 
year (measured in the hoot ete e/ os fol 
Canadian dollars. - 


Generally agcepied accounting practice 


a method for Abopainian, accrued. return 
with dre! bone accounting bes 


what is acceptable. _ 
Assumptions 


The requirement that assumptions be ‘made 
timing and amount of payments that are r 
ensure that a taxpayer reports reasonal 
an sheaf that aan Ls ae 


stock index from he aac of is issue el I 
mining its accrued returns, the wees ¢ 
reasonable eee about the am 


ance oe he stock ineee may wks giv ) 
ments under subsection 9102(5) ) 


Whether it is actually necessary to. 
spect to contingent payments depe 
pol tae accrued f returns. For examp 


iS nil. 


Technical Notes: Suaecton. 9102(4) ‘and 6) Ce for 
the determination of accrual adjustments in respect of specified 
debt obligations. Where an accrual adjustment for a taxation 
year is positive, it is included in the amount prescribed by sub-- 


section 9101(1) in respect of the obligation for the year. A neg- 
ative accrual adjustment is included in oe ins amOunt 
prescribed by subsection 9101(2). 


In general terms, an accrual adjustment in respect of an plea: 


tion for a taxation year is the amount by which prior years’ 
accrued returns have to be adjusted to recognize payments 
under the obligation in the year that differ from those assumed 
for the purpose of determining the accrued returns. The adjust- 
ment also takes into account changes in assumptions regarding 
anticipated future payments under the obligation, to the extent 
that the changed assumptions will not be fully reflected in the 
determination of accrued returns for the current and future tax- 
ation years. 


Subsection 9102(4) provides that a taxpayer’s accrual adjust- 
ment in respect of a specified debt obligation is nil where the 
adjustment is being determined for the first taxation year for 
which subsection 142.3(1) of the Act applies with respect to 


pe pon 9101(1)(b) ad (2)(a), ahee a t ens Year 
of a taxpayer is the first taxation year for which subsec- 
tion 142.3(1) of the Act applies to the taxpayer in re- — 
aoe of a ae debt Nee aie the ete 'S ac- : 


Reg. 
S. 9102(6) 


the ote In this case, there are no accrued returns to be 
adjusted. : 


(5) For the purposes of paragraphs 9101(1)(b) and 
(2)(a), where subsection (4) does not apply to determine 
a taxpayer’ s accrual adjustment in respect of a specified 
debt obligation for a particular taxation year, the tax- 
payer’s accrual adjustment is the positive or negative 
amount determined by foe formula 


A-B 


is the total of all amounts each of which is mid 


from the obligation for a taxation year, before the 
_ particular year, for which subsection 142.3(1) of the 
Ao ope | to the taxpayer in respect of the obliga- 


() the acclinprions, if any, ath respect to the 
i ing and amount of payments to be made under 
e obligation after the particular year that were 


: : mount — “included under paragraph 
9101(1)(a) as the taxpayer’s accrued return from 


pr eding the particular year, and ~ 


(b) where the taxpayer’s accrual sgjastnent in re- 
_ spect of the obligation for that immediately pre- 
ceding taxation year was determined under this 
ubsection, the value of A for the purpose oF ae 
ermining that accrual adjustment. — oe 


Technical: Notes: Subsection 9102(5), which applies where 


| adjustment in respect of a specified debt pees for 
ular taxation year is equal to 


~ ‘the total of the taxpayer’s accrued returns from the obliga- 


tion for. previous taxation years, redetermined to take into. 


account all information available at the end of the particular 

year and to use the same assumptions regarding the timing 
- and amount of payments as are used for the purpose of de- 

termining ce accrued return for we particular year 


minus 


- ‘the taxpayer’ Ss ‘accrued return n for the taxation year preced: 
ing the particular year, and 


__ © if subsection 9102(5) applied to that preceding year, the re- 
determined amounts of the accrued returns that were used 
_ in determining the accrual adjustment for that year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) Special cases and transition — The rules in 
this section for determining accrued returns and accrual 
adjustments are subject to section 9103. 


Technical Notes: Subsection 9102(6) provides that the rules 
in section 9102 for determining accrued returns and accrual ad- 
justments are subject to section 9103. Section 9103 contains 
rules for convertible obligations, impaired obligations and 
amended obligations, and also transition rules. 


The following examples illustrate acceptable methods for de- 
termining accrued returns under subsection 9102(3), and show 
the calculation of accrual. adjustments under subsection 
9102(5). It should be noted that other methods may also be ac- 


2351 


the PSs of Cee the tax- 


obligation for the taxation year immediately 


subsection 9102(4) is not applicable, provides that a taxpayer’s 


ioe) 
c 
2} 
p=) 
c 
— 
s 
oy) 
) 
me 
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ceptable. It has been assumed that all methods are in accor- 
dance with generally acceptable accounting pee 


Example 1 
A debt obligation is issued on January 1, 1996 and matures on 


January 1, 2001. The obligation has a face amount of $1,000 


and provides for an interest payment each January Ist based on 


the value of 1-year LIBOR on the preceding January Ist minus 


2%. The taxpayer acquires the obligation when it is issued, at a 


cost of $877. The taxpayer’s taxation year is the calendar year. 
The value of 1-year LIBOR on sy 1, 1996 i is 6% and a 


January 1, 1997 is 8%. 


The taxpayer has chosen to recognize the discount 
level-yield approach. 


ogee returns and accrual adjustments: 


abiisaont is Th. 


2. The taxpayer's acd on n for 1996 is : c 
$877 x .07). So 


3. The taxpayer's accrued return. for 1 

ponents. The first is the amount that wo e 
turn if the value of 1-year LIBOR. had rem in 
amount is equal to $62. 89 (= ($877 + Sol. 


BOR. This iadduicnal interest is $20. 
for 1997 is $82.89. 


4. Accrued returns for 1998 to 2000 would r 
similar manner. 


5. There are no accrual adjustments 
Example 2 — . a2 


The facts are the same as in nv example’ L exce 
has chosen to accrue the discount using 
approach. 


Accrued returns and cou Se 


1. The amount of the discount to be a“ each year 
$24.60 (= ($1,000 - $877) i: 


2. The taxpayer's accrued return for 1096 i is 
$40 + $24.60).  . 


3. The taxpayer’s accrued return for 1 97] 
$60 + $24.60). 


4. Accrued returns for 1998 to 2000 wo 
similar manner. 


5. There are no accrual adjustments 
Example 3 


January 1, 1999, The oes has : a Bee ace of $1 
and provides for quarterly interest payments. The interest a 
ment for a quarter is based on a 90-day commercia 


Income Tax Regulations 


3. There are no accrual ees 
Example 4 


A debt ee is edo on ee t, 1996 and matures on. 
ee ae 2001. ‘The obligation pas a face amount of a oO, 


face amount. In addition, a bonus i is payable o on ages: based 
on the debtor’s cumulative profits over the 5 years. The tax- 
payer Sequires the eee when i co is ‘Issued, at a cost of 


per | 
at the beginning of the quarter, increased or decreased by a 
specified amount. For the first 4 interest payments, an amount _ 
of 1% is subtracted from the commercial paper rate (expressed 
on an annualized basis). For the next 4 payments, there is an. 
increase of 1%. For the last 4 payments, the commercial paper _ 
rate is increased by 3%. The taxpayer acquires th bligation 
when it is issued, at a cost of $1,000. Jee ie S eeationy 
year is the calendar year. . 


The rates for 90-day commercial paper ae an saonued. ba- | 


sis) are 6% throughout 1996, 5% a ee and 0G 
throughout 1998. 


Accrued returns and accrual adjustments: 


1. The adjustments to the commercial paper rate must he a 
elled. The average adjustment is an increase of 1% le tia e 
(-1% + 1% + 3%) / 3). 


2. The accrued return for 1996 i is $70 . $1, 000 * ( 06 “ 01). 
The accrued returns for 1997 and 1998 are $60 and $80 
respectively. 


ae 
. the actual interest for the year 
minus 


amount. 


2. There would be an nae Caer a any year i ‘in which 
the stock index declines. The adjustment would be a negative 
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amount equal to the eens in the sites ce amount “ the 
obligation. 


Definitions [Reg. 9102]: “amount” _ITA 248(1)s. “fixed payment 
obligation” — Reg. 9100; devel-yicia method” — Reg. 9102(2); “pri- 
mary ony hee 9100; “specified debt obligation” — ITA 
142.2(1), Reg. 9100; “taxation year” —ITA 249; Coy as = ITA 
248(1); “total return” _ 9100. Le 


9103. Accrual rules — special seeen ane transi- 


poses of ‘section 9102, where the terms of a specified 


debt obligation of a taxpayer give the taxpayer the right . 
to exchange the obligation for shares of the peor on of 


a corporation related to the debtor, 


(a) subject to paragraph (b), the right sk shall ibe ae 


garded (whether or not it has been exercised); and 


(b) unless less than 5% of the cost of the obligation 
to the taxpayer is attributable to the right, the cost 


shall be deemed to equal the amount by which the 
cost exceeds the” portion: or ue cost attributable to 


the right. 


Technical Notes: Section 9103 contains rules that apply with : 
respect to the determination of accrued returns and accrual ad- 
justments under section 9102. There are rules for convertible - 
obligations, impaired obligations and amended ae and / 


also transition rules. 


Subsection 9103( 1) contains two wales ee apply with oe 
to a specified debt obligation that is convertible into shares of 
the debtor or of a corporation related to the debtor. Paragraph — 
9103(1)(a) provides that the conversion right is to be disre- 
garded in determining accrued returns and accrual adjustments. — 
Thus, the possibility that the obligation will be settled by way 


of shares does not enter into the determination of these 
amounts. In addition, the actual exercise of the conversion right 


is ignored for the purpose of determining the accrued return 
and accrual adjustment for the year of exercise. However, any 
gain from converting to shares is recognized under the rules in - 


section 142.4 of the Act for the disposition of obligations. 


Paragraph 9103( 1)(b) provides that if 5% or more of the cost of 


a convertible obligation i is attributable to the conversion right, 
the taxpayer’s cost is to be considered to be the actual cost mi- 


nus the amount that is attributable to the conversion right. This - 
rule has the effect of preventing a taxpayer from deducting the 
cost of a conversion right, where this cost is a significant — 


amount. The cost attributable to a conversion right can be de- 


termined as the difference between the actual cost of the obli- 


gation and the estimated fair market value a the obligation 
without the conversion right. © 


It should be noted that subsection 9103(1) does not apply 
where a debt obligation is convertible into shares of a corpora- _ 


tion not related to the debtor. In this case, the possibility of 
conversion must be taken into account in determining accrued 
returns. Where the value of the conversion right is material, a 
method for determining accrued returns will generally not be 
considered reasonable unless it is based on an assumption that 
the right will be exercised and a reasonable value is assumed 
for the shares. 


(2) Default by debtor lemporary — cee bes 


low] — For the purposes of section 9102, in determin- 


ing amounts in respect of a specified debt obligation, no 
reduction shall be made on account of the possible or 
actual failure of the debtor to make any payments under 
the obligation. 


Technical Notes: Subsection 9103(2) provides that accrued 
returns and accrual adjustments are to be determined in respect 
of a specified debt obligation without any reduction for the 
possible or actual failure of the debtor to make any payments 
under the obligation. Deductions in respect of impaired debts 
can be claimed under paragraphs 20(1)(1) (doubtful debt re- 
serve) and 20(1)(p) (bad debt deduction) of the Act. 


Convertible obligation — For the pur- 


Reg. 
S. 9103(4) 


(3) Amendment of obligation — For the purposes of 
determining accrued returns and accrual adjustments 
under section 9102, where the terms of a specified debt 
obligation of a taxpayer have been amended to change 
the timing or amount of any payment to be made under 
the obligation, the amendment shall be taken into ac- 
count as if the obligation had been acquired at the time 
the amendment was made. 


Technical Notes: Subsection 9103(3) applies where a speci- 
fied debt obligation has been amended to change the timing or 
amount of a payment to be made under the obligation. It pro- 
vides that the amendment is to be taken into account as if the 
obligation had been acquired when the amendment was made. 
This means that the amendment affects future accrued returns 
only. For example, if accrued returns are being determined for 
a debt obligation using the level-yield method, the rate of re- 
turn would be redetermined for the period after the amendment, 
and there would be no accrual adjustment in respect of the 
amendment. 

It should be noted that subsection 9103(3) applies with respect 
to payments that are not required to be made until after the 
amendment. If overdue payments are forgiven, a bad debt de- 
duction would generally be available under paragraph 20(1)(p) 
of the Act. 


(4) Obligations ee before financial 
institution rules apply — Where a taxpayer held a 
specified debt obligation at the beginning of the tax- 
payer’s first taxation year (in this subsection referred to 
as the “initial year’) for which subsection 142.3(1) of 
the Act applied to the taxpayer in respect of es obliga- 
tion, the following rules apply:  . 


(a) the taxpayer’s accrued return from the obligation 
for the initial year or a subsequent taxation year shall 

hot include an amount to the extent that the amount 
was included in computing the taxpayer’s income for 
a taxation year preceding the initial year; and 


: (b) where 


(i) interest on the obligation i in respect of a period 
before the initial year becomes receivable or is 
received by the taxpayer in a particular taxation 

year that is the initial year or a subsequent taxa- 
tion year, and 
(ii) all or part of the interest would not, but for 

_ this paragraph, be included in computing the tax- 
payer's income for any taxation year, 


there shall be included in determining the taxpayer’s 
accrued return from the obligation for the particular 
year the amount, if any, by which 


~ (iii) the portion of the interest that would not oth- 
_ erwise be included in computing the taxpayer’s 
income for any taxation Ne 


exceeds 


(iv) the portion of the cost of the obligation to the 
taxpayer that is reasonably attributable to that 
portion of the interest. 


Technical Notes: Subsection 9103(4) applies with respect to 
a specified debt obligation held by a taxpayer at the beginning 
of its first taxation year to which subsection 142.3(1) of the Act 
applies. Subsection 9103(4) ensures a proper transition from 
subsection 12(3) of the Act to subsection 142.3(1). It is ex- 
pected that there will be few obligations for which subsection 
9103(4) is relevant. 


Paragraph 9103(4)(a) provides that a taxpayer's accrued return 
for a taxation year does not include an amount to the extent that 
the amount was included in computing the taxpayer’s income 
for a taxation year before subsection 142.3(1) commenced to 
apply. This rule would apply, for example, where prepaid inter- 
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est has been included in income under subsection 12(3). A rea- — 
sonable adjustment would be made to the accrued returns that | 
are otherwise determined to allow 1103 ‘aa nee that has al- 


income. — 


Paragraph 9103(4)(b) apples with respect to interest 
ceived or becomes receivable in a taxation year i 
section 142.3(1) of the Act is applicable, where 
in respect of a period before that subsection neni 


included i in computing the taxpayer 
would not otherwise be included 
turn for the current ek le 
the accrued return. 


(5) Prepaid nieces — trans it 
before November 1994 and ina taxatio 
after February 22, 1994, a taxpayer r 
under a specified debt obli 
ee or in Bee of the debto 


payer received a prepayment of interest 
before November 1994 and in a taxa 
February 22, 1994. Subsection 9103(5) 
include the full amount. of the £ PDL 


are to be rieteridined without i inc 
of the prepaid interest. 


Definitions [Reg. 9103}: « Fapount _ ITA “CO 

ITA 248(1), Interpretation Act 35(1); “initial year” — Reg. 91034 
“related” — ITA 251(2)-(6); “share” — ITA 248(1); “spec c 

ligation” — ITA 142.2(1), Reg. ee , yen PF 

payer’ —ITA 248(1). oe 7 


9104, Rorelgn exchange sfustnane —— “Ay For 
purposes of paragraphs 91011 )(c) and (2)(b), where, at — 
the end of a taxation year, a taxpayer holds a specific / 
debt obligation the primary currency of which is not Ca- 
nadian currency, the taxpayer’s foreign exchange ad-— 
justment in respect of the obligation for the year is the 
positive or negative amount determined by the formula 


(AWE G6 


where 


Income Tax Regulations 


A. is the amount that would be the tax basis of the ool 
gation to the taxpayer at the end of the year if © 
(a) the tax basis were determined using the { 
_ mary currency of the obligatio: as the curren 
_ which all amounts are ee 8 
iD) the definition “tax basis” in subacction 
_ 142 A(1) of the Act v were re read without bore 


6%, eae [ peally Po Oe Gest: Pa es : 
when it is issued, at a cost of US$900. T he taxpayer’ S$ taxation 
year is the calendar year. 


The i eelionae rates ( Oe to the oud of i 998 ¢ are: 


us - Year-end : 3 Average 
1995 $i. B65 0 bs 0 
1996 Y30°8) $4 34 
1997 se 
1998 phd oe bua ee 
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Results for first 3 years: : hh 
1996 1997 =: 1998 


US Dollar Tax Basis (US$) (US$) — USS) 
Tax basis (oezinning of 900.00 916. 86 7 935.17 
year) |. 
Add: accrued return ae (686) 1830, 719.82 
Deduct: interest received Ce) 60.00. a 0 ~=—s« 60.00 
Tax basis (end of year) | 916.86 935.17" | 955.03 
Foreign Exchange oo (C8) 5 hy 
Adjustment . =.=. 
Tax basis (beginning : : 1224 00 ‘1191.92 : 1262.48 
year) - _ _ 
Add: gucened serie 36 107. 02 
Deduct: interest received 8100 = 79.20 
Tax basis (before current 00 121428 1290. él 
year foreign exchange ad- _ _ 

justment) .. 
US$ tax basis . translated AIQ1Q2 12624 8 1260. 65 


Foreign exchange adjust- Le 65) 


ment 


Mees 
1. Translated using the average exch : 
Related Provisions: ITA 257 — Negative amounts. in formu . 


|.T. Technical News: No 15 (tax eee of the a of the 
“euro” ees) _ 


payer’ s et ee a sauce 
respect of ibe obligation for the taxation year in whi 
the disposition occurs is the amount. that would be the - 
foreign exchange adjustment if the. year had es im 
mediately before the disposition. 
Technical Notes: Subsection 9104(2) eae for the deter- 
mination of a foreign exchange adjustment for the taxation year 
in which a taxpayer disposes of a foreign currency debt obliga- _ 
tion. The foreign exchange adjustment is ‘the amount that 
would be determined under subsection 9104( 1) if the Taxation 
year had ended immediately before the disposition. : 


(3) At the election of a taxpayer, subsection Q does not 
apply to specified debt oe es of ae the / 
taxpayer before 1996. __ 


Technical Notes: ‘Subsection 9104(3). provides. that, at he 
election of a taxpayer, subsection 9104(2) does not apply to 
dispositions of debt obligations before 1996. Where a taxpayer 
makes this election, any foreign- exchange-related change in 
value of an obligation that arises in the year of disposition will 
be an element in the determination of the total gain or loss from 
the disposition of the obligation. : 

Definitions [Reg. 91 04]: “amount” iA 248(1): disposed’, “dis. 

poses” — ITA 248(1)"disposition”, “disposition” — ITA 248(1); “pri- 
mary currency” -— Reg. 9100; “specified debt obligation” —ITA 
142.2(1), Reg. 9100; “tax basis” ITA 142.4(1), Reg. 9100; ao 
year” —ITA 249: “taxpayer” — ITA 248(1). 

Application: The June 1, 1995 draft regulations (securities held by fi- 

nancial institutions), s. 9, will add Part XCI (ss. 9100 to 9104), applica- 

ble to taxation years that end after February 22, 1994. 


Proposed Repeal — Reg. 9103(2) 
Application: The November 14, 1997 draft regulations (impaired loans), 
s. 9, will repeal subsec. 9103(2), applicable — 

(a) to taxation years that end after September 1997; sod 


(b) to taxation years that end after 1995 and before October 1997 

where the taxpayer elects under subparagraph 3(5)(b) of the attached 

draft amendments to the Income Tax Act. 
Technical Notes: Part XCI contains rules for determining the 
amounts that a financial institution is required to include or de- 
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duct each year in respect of a specified debt obligation in com- 
puting its income. 


Subsection 9103(2) provides that accrued returns and accrual ad- 
justments are to be determined in respect of a specified debt obli- 
gation without any reduction for the possible or actual failure of 
the debtor to make any payments under the obligation. Subsec- 
tion 9103(2) is repealed as a consequence of the introduction of 
new subsection 142.3(4) of the Income Tax Act. The repeal of 
subsection 9103(2) applies to taxation years that end after Sep- 
tember 1997, and also to taxation years that end after 1995 and 
before October 1997 where the taxpayer elects to have the re- 
serve provisions in new paragraph 20(1)(1) of the Act apply to 
those years. 


PART XCIi — FINANCIAL 
INSTITUTIONS — DISPOSITION OF 
SPECIFIED DEBT OBLIGATIONS 
[PROPOSED] 


_ Proposed Addition — Part XCIl (Reg. 
9200-9204) 


Technical Notes: Part XCII contains provisions plate to 
the disposition of specified debt _ SUeaHOn by financial insti- 
tutions. These include: 

° a definition of * ‘transition amount”: 


s provisions ‘that prescribe certain specified debt obligations 
_ for exclusion from the amortization requirement; and 


° + rules for amortizing gains and losses from the disposition 
_ of specified dept eis, 


9200. Interpretation — (1) Definitions — In. this 
Part, . . 

“financial institution” has the a ao by 
subsection 142. 2(1) of the Act; 

Technical Notes: “Financial institution” has the meaning 
given to that term by subsection 142.2(1) of the Act. 
“gain” ofa taxpayer from the disposition of a specified 
debt obligation means the gain from the disposition de- 
termined under paragraph 142.4(6)(a) of the Act; 
Technical Notes: A taxpayer’ s “gain” from the disposition 


of a specified debt obligation is the gain determined under par- 
agraph 142. 4(6)(a) of the Act. 


“loss” of a taxpayer from the disposition of a specified 
debt obligation means the loss from the disposition de- 
termined under paragraph 142.4(6)(b) of the Act; 

Technical Notes: A taxpayer's “loss” from the disposition of 


a specified debt obligation is the loss determined under para- 
graph 142. 4(6)(b) of the Act. 


“residual portion” ofa taxpayer’ s gain or loss from the 
disposition of a specified debt obligation means the 
amount determined under subsection 142.4(8) of the Act 
in respect of the disposition; 


Technical Notes: The “residual portion” of a taxpayer’s gain 
or loss from the disposition of a specified debt obligation is the 
amount determined under subsection 142.4(8) of the Act in re- 
spect of the disposition. The residual portion is the amount of 
the gain or loss that is required to be amortized (if the amorti- 
zation requirement applies to the obligation). 


“specified debt obligation” of a taxpayer has the mean- 
ing assigned by subsection 142.2(1) of the Act; 


Technical Notes: “Specified debt obligation” has the mean- 
ing given to that term by subsection 142.2(1) of the Act. It 
should be noted that this term is defined from the perspective 
of the holder. For example, where a taxpayer holds a coupon 
that has been stripped from a debt obligation and holds no 
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other interest in the obligation, the specified debt obligation of 
the taxpayer is just the coupon. It should also be noted that, if a 
taxpayer disposes of part of a specified debt obligation, subsec- 
tion 142.4(9) applies to deem the part disposed of and the re- 
tained part to be separate specified debt obligations. 


“tax basis” of a specified debt obligation to a taxpayer _ 


has the meaning assigned by subsection 142.4(1) of the 
Act. 


Technical Notes: The “tax basis” of a specified debt obliga- — 


tion to a taxpayer is the amount defined by subsection 142.4(1) 


of the Act. The tax basis is analogous to the adjusted cost soe 


of capital property. 


(2) Amortization date — For the purposes of this 
Part, the amortization date for a specified debt obliga- 
tion disposed of by a taxpayer is the day deers as 
follows: 


(a) subject to paragraphs (b) to @), fhe aniorization 
date is the later of the day of disposition and the day 
on which the debtor is required to make the final 


payment under the obligation, determined without — 
regard to any option respecting the timing of pay- — 
ments under the obligation (other than an option that 


was exercised before the disposition); 


(b) subject to paragraphs (c) and (d), where the day 


on which the debtor is required to make the final 


payment under the obligation is not determinable for — 


the purpose of paragraph (a), the amortization date i is 
the day of disposition; 


(c) subject to paragraph (d), wie 


(1) the obligation provides for stipulated interest 


payments, 


(ii) the rate of interest for one or more oa 
after the issuance of the ObHeeHOn Y was not Hee 


on the day of issue, and - | 
(iii) when the obligation was ed: it was rea- 


_ sonable to expect that the interest rate for each 
period would equal or approximate a reasonable 


market rate of interest for that period, 


the amortization date is the first day, if any, after the 


and 


(d) where, for purposes of its financial statements, 
the taxpayer had a gain or loss from the disposition © 
that is being amortized to profit, the amortization — 


date is the last day of the amortization period. 


Technical Notes: Subsection 9200(2) contains rules for de- 


termining the amortization date for a specified debt obligation 


disposed of by a taxpayer. This date is used in subsections ~ 
9203(2) and (4) to determine the end of the amortization period — 


for an obligation or group of obligations. It is also used in sub- 


section 9202(2) for determining whether an obligation is ex- 


cluded from the amortization requirement. 


disposition on which the interest rate could change; - 


Paragraph 9200(2)(a) provides that the amortization date is the 


day on which the debtor is required to make the final payment 
under the specified debt obligation or, if later, the day of dispo- 
sition. The day of disposition would be later where, for exam- 
ple, the debtor has failed to repay borrowed money on the ma- 


turity date of the obligation. In determining when the final 


payment is required to be made, an option to redeem or retract 
an obligation, or to extend its maturity date, is to be disre- 
garded unless it has been exercised. Paragraph 9200(2)(a) ap- 
plies only if none of paragraphs 9200(2)(b) to (d) applies. 


It should be noted that a specified debt obligation is a tax-— 


payer’s interest in a debt obligation issued by the debtor. The 
amortization date is determined with respect to the taxpayer’s 
interest. Where, for example, the taxpayer holds a coupon 
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stripped from a debt obligation, the amortization date is the 
payment date for the coupon. 

Paragraph 9200(2)(b) applies where the date for the last pay- 
ment is not determinable, and so paragraph 9200(2)(a) cannot _ 
be applied. This would be the case, for example, where the ma- 
turity date is based on a contingency. Paragraph 9200(2)(b) 
provides that, subject to paragraphs 9200(2)(c) and (d), the 
amortization date is the day of disposition. _ 

Paragraph 9200(2)(c) applies if the obligation is a variable in- 
terest rate debt obligation and, at the time the obligation was 
issued, the interest rate for each period was expected to equal 
or approximate a reasonable market rate. In this case, the amor- 
tization date is the day before the next interest reset date. Para- 
graph 22002 )(C) does. not apy if there are no interest reset 


cable. An aap of a debt colenies to wh paragraph 
9200(2)(c) would apply is an obligation with a 10-year term _ 
that provides for the interest rate to be reset every two years to 
LIBOR plus 1%. 

Paragraph 9200(2)(d) applies where, for the purposes of its fi- 
nancial statements, the taxpayer has a gain or loss from the dis- 
position that is being amortized. In this case, the amortization 
date is the last suk of the financial statement amortization 
period. © _ - 
Definitions Pe 9200): ‘anoriaaion es ee 9200(2): 
“amount” —ITA 248(1); “disposed” — ITA 2481) Aisposition “dis- 
position” ITA 2480) “gain”, loss” — Reg. 9200(1); “specified 
debt oe ce a. Reg. on a ce 
ae) oo CE _. 


9201. Transition amount - —~ For the purpose of sub- 
section 142.401) of the Act, “transition amount” of a 
taxpayer in Fespe! of the disposition of a specified debt 
obligation means, 


_@ where neither paragraph o nor 9 ee nil: 
© where 


(i) the taxpayer anid fhe « oblignivy before its — 
taxation year that includes February 23, 1994, 
(ii) neither paragraph 7000(2)(a) nor (b) has ap- 
plied to the obligation, and 
(iii) the principal amount of the obligation: ex- 
__ ceeds the cost of the obligation to the taxpayer 
(which excess is referred to in this paragraph a: a5 
the “discount”), _ 


_ the amount determined by the ao 
| : 2 oe 
where 


_ A is the total uf all amounts each of ee is the : 
amount included in respect of the discount in 
computing the taxpayer’s profit for a taxation — 

year that ended before February 23, 1994, and © 


B is the total of all amounts each of which is the — 
amount included in respect of the discount in 
computing the taxpayer’s income for a taxation — 
year that ended before February 23, 1994; nc 


: (c) where ; 
(i) the conditions in subparagraphs (b)G) and (ii) 
are Satisfied, and. 


(ii) the cost of the obligation to the taxpayer ‘eXx- 
ceeds the principal amount of the obligation 
(which excess is referred to in this paragraph as 
the “premium’’), 
the negative of the amount determined by the 
formula 


A-B 
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where — : ok 
A is the total of all amounts scten of Hens is te 


amount deducted in respect of the premium in 
a taxation / 


computing the taxpayer’s profit f 
year that ended before February. 23, 1208, and 


B is the total of all amounts each of which is the 
amount deducted in ‘Tespect of the premium: in 


computing the taxpayer’s. income 
Te fe ended ge Februar ” 


that the transition amount of a taxpayer in ey of the oe 


sition of a aly oak es is th amount 


the amount of any. premiui rr 
nized for financial stateme rp 
to the Pee of the taxation year that 
1994. 


debt Soligaion us a taxpayer ¥ whee the 
are: satisfied: 


ee that. the Ae ou ‘is equa 
the discount that has been included i 


poses, ihe taxpayer has been 
ao 


Pacenh 9201 (a) es thar it See - patra es 


9201(b) and (c) applies, the transition amount. is nil, 
Related Provisions: ITA -) — Negative amounts. in orntas 


Definitions [Reg. 9201]. “amount + 1A 2481); “discount” me / 
Reg. 9201(b)Gii); “disposition” —ITA 248(1);_ ‘“premium’ 7 Ree 


9201 (c)(ii); “principal amount” —ITA 248(1); “specified debt obliga- 


tion’ —ITA 142.2(1), Reg. ey “taxation year - ITA 249, = 


Pe -- ITA 248(1). 


9202. Pisecribed debt. Gbligeiions — The for | 


lowing rules apply with respect to an election made 
under subsection (3) or (4) by a taxpayer: 


@) the election applies only if 
(i) it is in writing, — 
(ii) it specifies the first harauon: year fa this sub- 


section referred to as the “initial year’’) of the tax- 


payer to which it is to apply, and 


(iii) either it is received by the Minister within 6 
months after the end of the initial year, or the 
Minister has expressly accepted the later filing of 
the election; 
(b) subject to paragraph (c), the election applies to 
dispositions of specified debt obligations in the ini- 
tial year and subsequent taxation years; and 


Reg. 


__ (c) where the Minister has approved, on written ap- 

_ plication by the taxpayer, the revocation of the elec- 

_ tion, the election does not apply to dispositions of 

specified debt obligations in the taxation year speci- 

_ fied in the oe aod in ey taxation 
years. 2. 


Technical Notes: Subsection 142. 4(5) of the Act provides 
that the full gain or loss from the disposition of certain speci- 
fied debt obligations is required to be taken into account in the 
taxation year of disposition. In other words, the amortization 
rules do not apply to these gains and losses. Obligations to 


which this subsection applies include obligations prescribed 


under subparagraph 142. -4(5)(a)Gi). Section 9202 aes. 
certain debt obligations for this purpose. 


Subsections 9202(3) and (4) provide for elections to be made 
by a taxpayer. An election is made under subsection 9202(3) if 
a taxpayer does not want subsection 9202(2) to apply. An elec- 
tion is made under subsection 9202(4) if a taxpayer wants that 
subsection to apply. Subsection 9202(1) sets out the rules that 
apply with Fespect to these elections. : 


An election must @ be j in writing, Gi) ec the wee taxation 
year to which it applies, and (ili) be received by the Minister of 
National Revenue within 6 months after the end of that first 
year (unless the Minister accepts a later filing). An election 
continues to apply until the taxpayer revokes it. A revocation 


requires the Minister’s. ee and written apencaten must 


Be be mage} for that Lo 


tion disposed « e oe a taxpayer in a taxation year is pre- 
scribed in respect of the taxpayer where the 
amortization date for the obligation i is not more than two 
years” after the end of the year. 


Technical Notes: Subsection 92022) presribes certain 


142 A(5)(a)(ii) of the AcL Prescribed obligations are excluded 
from the amortization rules for gains and losses. An obligation 
is prescribed by subsection 9202(2) if its amortization date (as 
determined under subsection 9200(2)) is within two years of 
the end of the taxation year in which the taxpayer disposed of 
the obligation. However, subsection 9202(2) does not apply to 
a ae if the conditions 1 in subsection 22043) are satisfied. 


(3) Subsection (2) does not apply in respect of a tax- 
payer for a taxation year where 


_ (a) generally accepted accounting principles require 
_ that the taxpayer’s gains and losses arising on the 
_ disposition of a class of debt obligations be amor- 
tized to profit for the purpose of the taxpayer’s fi- 
nancial statements; - 


_(b) the taxpayer has elected not to have subsection 
(2) apply; and 


- (c) the election opplies 1 to desea in the year. 


Technical Notes: Subsection 9202(3) provides that subsec- 
tion 9202(2) does not apply to a taxpayer if (i) the taxpayer is 
required by generally accepted accounting principles (GAAP) 
to amortize gains and losses from a class of debt obligations, 
and (ii) the taxpayer has elected not to have subsection 9202(2) 
apply. This exclusion enables a taxpayer that is required to 
amortize some or all of its gains and losses for financial state- 
ment purposes to choose to also amortize them for tax purposes 
even if the amortization period is short. It should be noted that 
the exclusion applies to all obligations, not just those for which 
GAAP requires amortization. See subsection 9202(1) for rules 
regarding elections under subsection 9202(3). 


(4) For the purpose of subparagraph 142.4(5)(a)(ii) of 
the Act, a specified debt obligation disposed of by a tax- 
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payer in a taxation year is prescribed in respect of the 
taxpayer where 


(a) the taxpayer has elected to have this subsection 
apply; 

(b) the election applies to dispositions in the year; 
and 


(c) the absolute value of the positive or negative 
amount determined by the formula 


A-B 


does not exceed the lesser of $5,000 and the amount, 
if any, specified in the election, where 


A is the total of all amounts each of which is the 
residual portion of the taxpayer’s gain from the 
disposition of the obligation or any other speci- 
fied debt obligation disposed of in the same trans- 
action, and 


B is the total of all amounts each of which is the 
residual portion of the taxpayer’s loss from the 
disposition of the obligation or any other speci- 
fied debt obligation eee of in the same 
transaction. 


Technical Notes: Subsecticn /9202(4). spresehben certain 
specified debt obligations for the purpose of subparagraph 
142.4(5)(a)(ii) of the Act. Prescribed obligations are excluded 
from the amortization rules that apply to gains and losses. Sub- 


section 9202(4) is an elective provision — see —— 


9202(1) for rules relating to elections. 


Where subsection 9202(4) applies, a specified debt obligation 
is prescribed if the taxpayer’s net gain or loss from the disposi- 


tion of the obligation and from other obligations disposed of in 
the same transaction does not exceed $5,000. A taxpayer may 
elect to have a lower threshhold for this purpose. Such an elec- 
tion might be made where, for example, the taxpayer is re- 
quired to amortize gains and losses for financial statement pur- 
poses, but does not amortize if the gain or loss is less than 
$1,000. 


Related Provisions: ITA 257 — Niécative doin in forihulas. 


(5) For the purpose of subparagraph 142.4(5)(a)(ii) of 
the Act, a specified debt obligation disposed of by a tax- 


payer in a taxation year is prescribed | in ee of i 


taxpayer where 


(a) the disposition resulted in an extinguishment of 


the obligation, other than an extinguishment that oc- 
curred because of a purchase of the ee by the 
debtor in the open market; 


(b) the taxpayer had the right to require the obliga- 
tion to be settled at any time; or 


(c) the debtor had the right to settle the base at 
any time. 


Technical Notes: Subsection 9202(5) prescribes certain 
specified debt obligations for the purpose of subparagraph 
142.4(5)(a)(ii) of the Act. Prescribed obligations are excluded 
from the amortization rules for gains and losses. A specified 
debt obligation is prescribed by subsection 9202(5) if the dis- 
position of the obligation results in its extinguishment. An obli- 
gation would be prescribed, for example, where the disposition 
occurs because the debtor settles it, whether at the scheduled 
maturity date or as a result of the exercise of an option to re- 
deem or retract before that date. As another example, a speci- 
fied debt obligation would be prescribed where the holder exer- 
cises an option to convert it into shares. As an exception, an 
obligation is not prescribed where the extinguishment occurs 
because of an open market purchase of the obligation by the 
debtor. 
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Subsection 9202(5) also prescribes a specified debt obligation 
if the obligation is an obligation that was payable on demand or 
that could be redeemed at any time by the debtor. 


Definitions [Reg. 9202]: “amortization date” — Reg. 9200(2); 
“amount” — ITA 248(1); “disposed” — ITA 248(1)“disposition”; “dis- 
position” —ITA 248( 1); “election” — Reg. 9202( DD * gain” — Reg. 
9200(1); “initial year” — Reg. 9202(1)(a)(ii); “loss” Ree 9200(1); 
“Minister” —ITA 248(1); “month” — Interpretation Act 35(1); “pre- 
scribed” —ITA 248(1); “residual portion” — Reg. 9200(1); “specified 
debt ODIBaHON | — TA 142 1), Reg. 9200(1); “taxation year’ —ITA 
249: © Taxpayer —ITA 248(1); “writing” — Interpretation Act 35(1); 
“writen” —_ cnn ayes abe hee Deere 


9203. Residual fodion of aio: or nee ~— a) 
Allocation of residual portion — Subject to section 
9204, where subsection 142.4(4) of the Act applies to 
the disposition of a specified debt oblig gion. by a tax- 
spect of the residual portion « of the gain or loss fon the 
disposion.s ee be Sd: for ae e Pipbee of that 
subsection, — 


bya metiod that re vib or is sabstie 
tially similar t toa method that a with, oe 
ton@),or 


©) where gains and losses gon the pains ef 
_ debt obligations are amortized to profit for the pur- 
- pose of the taxpayer’s financial statements, by the 
_method used for the puore . the taxpayer’ S finan- 
| cial statements. 


Technical Notes: Section 9203 contains tules for tenia. 
ing the amount of the residual portion of a gain or loss from the 
disposition of a specified debt obligation that must be recog- 
nized each year under subparagraph 142. A(4)(c)(ii) | or (d)(ii) of 
the Act. These rules are subject to section 9204, which oe 


after certain reorganizations and other events. 


Subsection 9203(1) specifies the methods that are eed or 
amortizing the residual portion of a gain or loss from the dispo- 
sition of a specified debt obligation. Any method may be used 
if it complies with subsection 9203(2), or is substantially simi- 
lar to a method that so complies. Subsection 9203(2) provides 
for the amount allocated to each year to be determined on a 
straight-line proration basis. It is intended that the reference to 
substantially similar methods generally include the method that 
provides for the amount allocated to each year to equal to the 
difference between (i) the amount that would have accrued in 
the year in respect of the obligation if the taxpayer had retained 
it, and (ii) the amount that would have accrued in the year in 
respect of the obligation if the taxpayer had sagan” the ye 
gation immediately after disposing of it. 


Where a taxpayer amortizes gains and losses for the purpose ef 
its financial statements, the taxpayer is permitted to use the 
same method of amortization for tax purposes. This rule allows 
the financial statement method to be used for all obligations, 
including obligations that are not eae to amortization Hie . 
nancial statement purposes. a es 


(2) Proration method — For the purpose of ‘conaee 
tion (1), a method for allocating to taxation years the 
residual portion of a taxpayer’s gain or loss from the 
disposition of a specified debt obligation complies with 
this subsection where the amount allocated to each taxa- 
tion oes is determined y the formula — 

B ; 

ee C : 


where ae 
A is the residual portion of the taxpayer’s gain or loss; 


Bis the number of days in the year that are in the pe- 
riod referred to in the description of C; and — 


2358 


tions were disposed of. 


Reg. 
Part XCII — FIs — Specified Debt Obligations Ss. 9204(1) 


luding a page with - 


hehe ere the cane or loss from the 


Regulations 


Reg. 
Ss 9204(1) 


disposition of a specified debt obligation. These rules, which 
modify the normal rules in section 9203, apply where 


* a subsidiary corporation has been wound up into its parent 


one ona rollover basis psu to subsection 88(1) 


of the Act; 


* an insurer has transferred an insurance business on a rol- 
lover basis pursuant to subsection 138(11.5) or (11 on) 8 of 


the Act: 


* a new partnership is a continuation ‘of another pacnersip 


pursuant to subsection 98(6) of the Act; : 
°a taxpayer ceases to carry on a business; oC 


* a taxpayer ceases to be a financial institution. 


Subsection 9204(1) provides that section 9204 onl for the / 
purpose of subparagraphs 142.4(4)(c)(ii) and (d)(ii) of the Act 
Subparagraph 142.4(4)(c)Gi) requires the residual portion” of 
the gain from the disposition of a specified debt obligation to — 
be amortized in accordance with prescribed rules. Subpara-_ 
graph 142.4(4)(d)(@i) contains a similar ee with re 


spect to the residual portion of a los 


(2) Winding-up — Where subs 
has applied to the winding- “up of a tax] 
section referred to as the “subsidiary 


debt obligation to which eee . ae of be 
applies: 


(a) the amount of that residual 9 portion ane 
the taxation year of the subsidiary i in which its as 
_ were distributed to its parent on the winding-w 
be determined on the assumption that the taxa 


year ended when the pe ‘were distributed to its 


parent; 


ary after its taxation year in 
distributed to its parent; and 


(c) the amount of that. residua portion allocated to 
the taxation year of the parent in which the subsidi- 
ary’s assets were distributed to it shall be determined _ 
on the assumption that the taxation ‘year ee > 


the assets were distributed to it. 


Technical Notes: Where a bea is wound up ‘int 
parent corporation and subsection 88(1) of the Act appli 
the winding-up, the parent is considered to be a continuati 
the subsidiary for the purpose of paragraphs 142. 4(4)(c) and 


of the Act. The relevant continuity provision is paragraph 
87(2)(g.2) of the Act, which applies to a winding-up by reason — 
of paragraph 88( I)(e. 2). Consequently, amounts may be allo- © 
cated to the parent in respect of the residual portion of the sub- _ 
sidiary’s gains and losses from the 7 of specified debt 


obligations. 
Subsection 9204(2) contains the foll 


subsidiary: 


e The amount of the residual portion of a gain or in le 
cated to the taxation year of the subsidiary in which its as- _ 


sets were distributed to its parent is to be determined on the 


assumption that the taxation year ended when the oe 


were distributed. 


year of the subsidiary. 


cated to the taxation year of the parent in which it received 
the subsidiary’s assets is to be determined on the assump- 
tion that the taxation year began when the assets were 
received. 


ay of the Act 
payer (in this sub- 
), We following © 
rules apply in respect of the residual Sorter of a gain or © 
loss of the subsidiary from the disposition of a specified — 


(b) no amount shall he allocated i in ‘respect, of ae 


owing rules that ee 
that no part of the residual portion: of a gain or loss is taken into _ 
account in determining the income of both a a and a 


No amount is to be allocated to any ae taxation / 


The amount of the residual portion of a gain or loss allo- 
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Related Provisions: “ 92042. 1) — Winding-up into authorized — 
foreign bank 


(3) Transfer of insurance Hasinese cover | 


(a) subsection 138(11 5) or (11.94) of the Act has 
applied to the transfer oe an insurance > business by an 
insurer, and — 


_ (©) the person to eee the ee ee transferred 
a considered, because of ‘paragr 138(11. 5)(k) of 
( ne sa A ee in re- 


- on 


ant to ‘subsed 
poe 5)(k) p 
2.4(4) oa gE 


vides tha - 
ee to - 


ecient 
tinuation of 
referred to as th 


determined on. the Teun ie 
ended when the ‘| operty was 


property was tra nae the new yore ee : 


(c) the amount of that residual portion allocated to 

_ the taxation year of the new partnership in which the 

/ predecessor partnership’s property was transferred to 

_ it shall be determined on the assumption that the tax- 

ation year Aga when the. POP} was transferred 
_ 10 it. 


Technical Noted: Sabseciiot: 1 9204(4) « coniaine. nites hab ap. 
ply where a partnership has ceased to exist and another partner- 
ship has replaced it, in circumstances such that the continuity 
rule in subsection 98(6) of the Act applies. The rules are simi- 
lar to those in subsection 9204(2) for the mincinEs? vf a tax-- 
payer into its parent corporation. > 
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ing een before it ceed D be. a financial hein 


except to the extent that the residual ee has been oe 
nized in a previous year. 


Definitions [Reg. 9204]; itamonnt', Gauss » TTA 4 248(1)5- is 
“disposition” — ITA 248( 1); “fe 


posed” — ITA 248( 1)“*disposition”; 
nancial institution” —ITA 142.201), Reg. 9200(1); aan Kes. 
9200(1); “insurer”? —ITA 248(1); “loss” — Reg. 9200(1); “new part- 
nership” — Reg. 9204(4); “person” —ITA 248(1); “predecessor part- 


nership” — Reg. 9204(4); “property” —ITA 248(1); “residual por- 


tion” — Reg. 9200(1); “specified debt obligation” TTA 142.001), 
Reg. 9200(1); “subsidiary” — Reg. es “ taxation year f- 1tA 
249; “taxpayer — ITA 248(1).. 


Application: The June L 1995 draft salason ‘curios held y fi- 
nancial institutions), s. 9, will add Part XCII (ss. 9200 to 9204), appt: 
ble to taxation years that end after February 22,1994, 


cause we a ee in or Subsection 9204(6) requires the 
residual pea of the gain or ieee of bet each ee debt 


Reg. 
S. 9300(c) 


ocean Addition - — ihe: aeche 1) 


he Lohan of a ‘Cie affiliate of an entrant 
bank, subsection (2) applies with respect to the winding- 
upa . io this aeded the references in subsection (2) 


39 £6, 


O1 Bee ae ccc shall be 


. 2000 dee pegulcione Tig 70), wal 
icabl pea June ae 1999 in nes Ora an 


ek ees otherwise than as a fetal 
ch h ae 87 Os oft ue ook os 


ov ae ive; es 27, 1999 
id after August 8, 2000 in any 


PART XCIIl — FILM OR VIDEO 
PRODUCTION SERVICES TAX CREDIT 
[PROPOSED] 


avs Proposed Addition — BOs: 9300 


coedied : duo. a ce the purpose 
of the Act, accredited production means 


(aa film or video production i in respect of which the 
aggregate expenditures, included in the cost of the 
_ production, in the period that ends 24 months after 
the time that the principal filming or taping of the 
production began, exceeds $1,000,000, and — 


- (b) a film or video production that is part of a series 
oe oF television productions. that has two or more epi- 
_ sodes, or is a pilot program for such a series of epi- 
__ sodes, in respect of which the aggregate expenditures 
included in the cost of each episode in the period that 
ends 24 months after the time that the principal film- 
ing or taping of the production began exceeds 


(i) in the case of an episode the running time of 
which is less than 30 minutes, $100,000, and 


(ii) in any other case, $200,000, 
but does not include a production that is 
~ (c) news, current events or public affairs program- 
ming, or a programme that includes weather or mar- 
Ket reports, 
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(d) a talk show, 

(e) a production in sae of a clang hola 
or contest, 

(f) a sports event or activity, : 

(g) a gala presentation or awards show, 

(h) a production that solicits funds, 

(i) reality television, 

(j) pornography, 

(k) advertising, or : 
(1) a production produced pritionl for industrial Ls 
corporate or institutional purposes. _ 


Application: The October 29, 1997 draft regulations (film/video pro- 
duction services tax crea), s. 1, will add s. 9300, oe on ne 
Assent. 

Technical Notes: Se under ITA 125. 5 
Forms [Reg. 9300]: THT: Celene a fin or vii 
service tax credit. 


Definitions [Reg. 9300}: “month” eieestetiton Act 35( DD. 


— 


SCHEDULE | — (SECS. 100, 102 AND 
106) RANGES OF REMUNERATION 
AND OF TOTAL REMUNERATION 


1. For the purposes of paragraph 102(1)(c), the ranges of 
remuneration for each pay period in a taxation year shall 
be determined as follows: 


(a) in respect of a daily pay period, the ranges of re- 
muneration shall commence at $33 and increase in in- 
crements of $1 for each range up to and including 
$86.99; 


(b) in respect of a weekly pay period, the ranges of 
remuneration shall commence at $149 and increase in 
increments of 


(i) $2 for each range up to and including $256.99, 
(ii) $4 for each range from $257 to $476.99, 

(iii) $8 for each range from $477 to.$916.99, 

(iv) $12 for each range from $917 to $1,576.99, 


(v) $16 for each range from $1,577 to $2,456.99, 
and 


(vi) $20 for each range from $2,457 to $3,556.99; 


(c) in respect of a bi-weekly pay period, the ranges of 
remuneration shall commence at $298 and increase in 
increments of 


(i) $4 for each range up to and including $513.99, 
(ii) $8 for each range from $514 to $953.99, 

(111) $16 for each range from $954 to $1,833.99, 
(iv) $24 for each range from $1,834 to $3,153.99, 


(v) $32 for each range from $3,154 to $4,913.99, 
and 


(vi) $40 for each range from $4,914 to $7,113.99; 


(d) in respect of a semi-monthly pay period, the ranges 
of remuneration shall commence at $322 and increase 
in increments of 


(i) $4 for each range up to and including $537.99, 
(ii) $8 for each range from $538 to $977.99, 

(iii) $18 for each range from $978 to $1,967.99, 
(iv) $26 for each range from $1,968 to $3,397.99, 


(v) $34 for each range from $3,398 to $5,267.99, 
and 
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(vi) $44 for each range from’ $5,268 to $7,687.99; 
(e) in respect of 12 monthly pay periods, the ranges of 
remuneration shall commence at $644 and increase in 
increments of 

(i) $8 for each range up to and including $1,075.99, 

(ii) $18 for each range from $1,076 to $2,065.99, 

(iii) $34 for each range from $2,066 to $3,935.99, 

(iv) $52 for each range from $3,936 to $6,795.99, 

(v) $70 for each range from $6,796 to $10, 645.99, 

and 

(vi) $86 for each 

$15,375.99; 


(f) in respect of 10 monthly pay periods, the ranges of 
remuneration shall commence at $773 and increase in 
increments of 


range from $10,646 to 


(i) $10 for each range up to and _ including 
$1,312.99, 


(ii) $20 for each range from $1,313 to $2,412.99, 
(iii) $42 for each range from $2,413 to $4,722.99, 
(iv) $62 for each range from $4,723 to $8,132.99, 


(v) $84 for each range from $8,133 to $12,752.99, 
and 


(vi) $104 for each range from $12,753 to 
$18,472.99; 


(g) in respect of four-week pay periods, the ranges of 
remuneration shall commence at $594 and increase in 
increments of 


(i) $8 for each range up to and including $1,025.99, 
(ii) $16 for each range from $1,026 to $1,905.99, 
(iii) $32 for each range from $1,906 to $3,665.99, 
(iv) $48 for each range from $3,666 to $6,305.99, 


(v) $64 for each range from $6,306 to $9,825.99, 
and 


(vi) $80 for each range from $9,826 to $14,225.99; 
and 


(h) in respect of 22 pay periods per annum, the ranges 
of remuneration shall commence at $351 and increase 
in increments of 


(i) $5 for each range up to and including $620.99, 
(ii) $10 for each range from $621 to $1,170.99, 

(iii) $18 for each range from $1,171 to $2,160.99, 
(iv) $28 for each range from $2,161 to $3,700.99, 


(v) $38 for each range from $3,701 to $5,790.99, 
and 
(vi) $48 for each range from $5,791 to $8,430.99. 


Definitions: “pay period”, 
year” —ITA 249. 


“remuneration” — Reg. 100(1); “taxation 


2. For the purposes of paragraph 102(1)(d), the mid-point 
of the range of amount of personal credits for a taxation 
year shall be as follows: 


(a) from $0 to $7,412, $7,412; 

(b) from $7,412.01 to $9,056, $8,234; 

(c) from $9,056.01 to $10,700, $9,878; 
(d) from $10,700.01 to $12,344, $11,522; 
(e) from $12,344.01 to $13,988, $13,166; 
(f) from $13,988.01 to $15,632, $14,810; 
(g) from $15,632.01 to $17,276, $16,454; 


2362 


Cl. | — (4 per cent) 


(h) from $17,276.01 to $18,920, $18,098; 
(i) from $18,920.01 to $20,564, $19,742; 
(j) from $20,564.01 to $22,208, $21,386; and 


(k) for amounts in excess of $22,208, the amount of 
the personal credits. 


Definitions: “remuneration” — Reg. 100(1); “taxation year” — ITA 249, 


3. [Repealed] 


Definitions [s. 3]: “personal credits” — Reg. 100(1); “taxation year” — 
ITA 249. 


History: Paras. 1(b) to;(h) and s. 2 of Sch. I amended, and s. 3 repealed, 
by P.C. 2001-1115, ss. 7 and 8, June 14, 2001, Canada Gazette, Part II, 
July 4, 2001, applicable to 2001 et seg. 


Paras. I(a) to (h) and s. 2 of Sch. I amended by P.C. 2000-1334, ss. 2, 3, 
August 23, 2000, Canada Gazette, Part I, September 13, 2000, deemed to 
have come into force July 1, 2000. 


Paras. 1(a) to (h) and s. 2 of Sch. I amended by’ P.C. 1999-2205, ss. 2, 3, 
December 16, 1999, Canada Gazette, Part Il, January 5, 2000, effective 
July 1, 1999. 


Paras. I(a) to (h) and s. 2 of Sch. I amended by P.C. 1998-2271, ss. 2, 3, 
_December 16, 1998, Canada Gazette, Part I, January 6, 1999, effective 
July 1, 1998. 


Para. 1(d) of Sch. I amended by P.C. 1996-501, s. 1, April 16, 1996, Can- 
ada Gazette, Part Il, May 1, 1996, effective from January 1, 1996. 


Para. 1(d) of Sch. I amended by P.C. 1994-1370, s. 3, August 16, 1994, 
Canada Gazette, Part Il, September 7, 1994, effective from January 1, 
1994. 


Ss. 1, 2 amended, 3 added, by P.C. 1992-2347, ss. 4, 5,. November 19, 
1992, Canada Gazette, Part Il, December 2, 1992, effective January 1, 
1992. 


Para. 1(b) to (h) of Sch. I amended by P.C. 1992-291, s. 3, February 20, 
1992, Canada Gazette, Part II, March 11, 1992, effective July 1, 1991. 


Paras. 1(b) to (h) of Sch. I amended by P.C. 1991-1643, s. 4, September 5, 
1991, Canada Gazette, Part Il, September 25, 1991, effective January 1, 
1991. 


Paras. 1(a) to (h) of Schedule I amended by P.C. 1991-732, ss. 3, 4, April 
18, 1991, Canada Gazette, Part II, May 8, 1991, effective January 1, 1990. 


_ Paras. 1(e) to (g) substituted by P.C. 1990-432, s. 3, March 8, 1990, Can- 
ada Gazette, Part Il, March 28, 1990, effective January 1, 1989. 


Schedule I substituted by P.C. 1989-2105, s. 7, October 19, 1989, Canada 
- Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


S. | substituted by P.C. 1988-1041, s. 3, June 2, 1988, Canada Gazette, 
Part II, June 22, 1988, effective January 1, 1988. 


S. 1 substituted by P.C. 1987-1478, s. 4, July 30, 1987, Canada Gazette, 
Part II, August 19, 1987, effective January 1, 1987. 


Schedule I substituted by P.C. 1986-1345, s. 4, June 5, 1986, Canada Ga- 
zette, Part II, June 25, 1986, effective January 1, 1986. (This effective date 
was confirmed by P.C. 1986-2070, September 11, 1986, Canada Gazette, 
Part II, October 1, 1986.) 


Schedule I substituted by P.C. 1985-1645, s. 4, May 16, 1985, Canada 
Gazette, Part II, May 29, 1985, effective January 1, 1985. 


Paras. 1(a) to (h) substituted by P.C. 1984-3918, December 6, 1984, Can- 
ada Gazette, Part If, December 26, 1984, effective July 1, 1984. 


Ss. 1 and 2 substituted by P.C. 1984-3684, November 15, 1984, Canada 
Gazette, Part II, November 28, 1984, effective January 1, 1984. 


Paras. 1(a) to (h) substituted by P.C. 1984-775, s, 2, March 8, 1984, Can- 
ada Gazette, Part II, March 21, 1984, effective July 1, 1983. 


Schedule I substituted by P.C. 1983-2717, s. 8, September 1, 1983, Can- 
ada Gazette, Part II, September 14, 1983, effective January 1, 1983. 


All that portion of subparas. 1(a)(i), (iii), 1(b)@), (iti), 1(€)G), (iii), 1(d)@), 
(iii), 1(e)(), (aii), 1(f)(2), Git), 1(g)G@), (ati), 1(h)G), (iii) preceding clause 
(A) substituted by P.C. 1983-1195, subsecs. 2(1) to 2(16), April 21, 1983, 
Canada Gazette, Part II, May 11, 1983, effective July 1, 1982. 


All that portion of paras. 2(a) and 2(b) preceding subpara. (i) substituted 
by P.C. 1983-1195, subsecs. 2(17) and 2(18), April 21, 1983, Canada Ga- 
zette, Part II, May 11, 1983, effective July 1, 1982. 


Schedule I substituted by P-C. 1983-1137, s. 5, April 14, 1983, Canada 
Gazette, Part II, April 27, 1983, effective January 1, 1982. 


Reg. 
Cl. 1(p) 


Paras. 2(b), (c) substituted by P.C. 1981-1968, July 16, 1981, Canada Ga- 
zette, Part Il, August 12, 1981, effective July 1, 1981. 


SCHEDULE Il — CAPITAL COST 
ALLOWANCES 


History: Schedule B was consolidated and retitled Schedule II, as of De- 
cember 31, 1977, by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part If, August 8, 1979. 


Class 1 — (4 per cent) 
[Reg. 1100(1)(a)(i), 1100(1)(za.1), (zc)(i)(A), (B)] 


Property not included in any other class that is 
(a) a bridge; 
(b) a canal; 
(c) a culvert; 
(d) a dam; 
(e) a jetty acquired before May 26, 1976; 
(f) a mole acquired before May 26, 1976; 


(g) a road; sidewalk, airplane runway, parking area, 
storage area or similar surface construction, acquired 
before May 20; 1976; 


(h) railway track and grading, including components 
such as rails, ballast, ties and other track material, 


(i) that is not part of a railway system, or 
(ii) that was acquired after May 25, 1976; 


(i) railway traffic control or signalling equipment, ac- 
quired after May 25, 1976, including switching, block 
signalling, interlocking, crossing protection, detection, 
speed control or retarding equipment, but not includ- 
ing property that is principally electronic equipment or 
systems software therefor; 


(j) a subway or tunnel, acquired after May 25, 1976. 


(k) electrical generating equipment (except as speci- 
fied elsewhere in this Schedule); 


(1) a pipeline, other than gas or oil well equipment, un- 
less, in the case of a pipeline for oil or natural gas, the 
Minister, in consultation with the Minister of Energy, 
Mines and Resources, is or has been satisfied that the 
main source of supply for the pipeline is or was likely 
to be exhausted within 15 years after the date on 
which operation of the pipeline commenced; 


(m) the generating or distributing equipment and plant 
(including structures) of a producer or distributor of 
electrical energy; 


(n) manufacturing and distributing equipment and 
plant (including structures) acquired primarily for the 
production or distribution of gas, except 


(i) a property acquired for the purpose of producing 
or distributing gas that is normally distributed in 
portable containers, 


(ii) a property acquired for the purpose of process- 
ing natural gas, before the delivery of such gas to a 
distribution system, or 


(iil) a property acquired for the purpose of produc- 
ing oxygen or nitrogen; 
(0) the distributing equipment and plant (including 
structures) of a distributor of water; 


(p) the production and distributing equipment and 
plant (including structures) of a distributor of heat; or 
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Reg. 
Cl. 1(q) 


(q) a building or other structure, or part thereof, in- 
cluding component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equip- 
ment, heating equipment, lighting fixtures, elevators 
and escalators. 


Proposed Amendment — Cl. 1(q) 


(q) a building or other structure, or a part of it, in-— 
cluding any component parts such as electric wiring, | 
plumbing, sprinkler systems, air-conditioning equip- 
ment, heating equipment, lighting fixtures, elevators 

and escalators (except property described in any of 

paragraphs (k) and (m) to we or in woes of eae 
(a) to (e) of Class 8). 


Application: The March 16, 2001 draft sono (CCA), s. 6, an 
amend para. (q) of Class | to read as above, applicable to Property ac- 
quired after 1987. 


Technical Notes: Paragraph (q) of Class 1 in Schedule to the: 
Regulations (4% CCA rate) applies toa oe or stru 
component parts thereof. — 


Concern has been exorecced that Class 8 (20% CCA rate) may 
not apply to certain buildings, structures, or component parts 
described in paragraphs (a) to (e) of Cl. $8 - —if o plies. 
to such property because of paragraph (q) 
ify that paragraph (q) of Class | does not apply to. a cpeny if 
any of paragraphs (a) to ©) of oe 8 ee to the j nee ae 


donee to this ste erie ey af “Cl ss | is es 
amended to exclude from its application property described in 
certain other paragraphs of Class 1. This oo amendment i is 
applicable to property acquired after 1987. — 


Related Provisions: Reg. 1101(5e), (Se.1)— Separate classes; 
4600(1)(a), 4600(2)(a) — Qualified property; 4601(a)(), Gi) — Qualified 
transportation equipment; 4604(1)(a), 4604(2)(a) — Approved project 
property. 

History: Para. (k) amended by P.C. 1997-1033, s. 6, July 25, 1997, Can- 
ada Gazette, Part Il, August 20, 1997, applicable to property acquired af- 
ter 1987. 


Paras. (k) to (q) added by P.C. 1989-2464, s. 10, December 14, 1989, Can- 
ada Gazette, Part Il, January 3, 1990, applicable in respect of property 
acquired after 1987. 


Definitions [Cl. 1]: “building” — Reg 1102(5), (5.1); “class” — Reg. 
1102 (1)-(3), (14), 4.1); * i 
“Minister”, “property” — ITA 248(1); “railway system” — Reg. 1104(2); 
“structure” — Reg 1102(5), (5.1); “systems software” — Reg. 1104(2). 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other struc- 
tures; IT-195R4: Rental property — CCA restrictions; IT-304R2: Condo- 
miniums; IT-367R3: CCA—nmultiple-unit residential buildings 
(archived); IT-482R: Pipelines. 


Class 2 — (6 per cent) 
[Reg. 1100(1)(a)(ii)] 


Property that is 


(a) electrical generating equipment (except as speci- 
fied elsewhere in this Schedule); 


(b) a pipeline, other than gas or oil well equipment, 
unless, in the case of a pipeline for oil or natural gas, 
the Minister in consultation with the Minister of En- 
ergy, Mines and Resources, is or has been satisfied 
that the main source of supply for the pipeline is or 
was likely to be exhausted within 15 years from the 
date on which operation of the pipeline commenced; 


(c) the generating or distributing equipment and plant 
(including structures) of a producer or distributor of 
electrical energy, except a property included in Class 
10, 13, 14, 26 or 28; 


Income Tax Regulations, Schedule II 


(d) manufacturing and distributing equipment and 
plant (including structures) acquired primarily for the 
production or distribution of gas, except 


(i) a property included in Class 10, 13 or 14 


(ii) a property acquired for the purpose of produc- 
ing or distributing gas that is normally distributed 
in portable containers, 


(iii) a property acquired for the purpose of process- 
ing natural gas, before delivery of such gas to a 
distribution system, or 


(iv) a property acquired for the purpose of produc- 
ing oxygen or nitrogen; 


(e) the distributing equipment and plant (including 
structures) of a distributor of water, except a property 
included in Class 10, 13 or 14; or 


(f) the production and distributing equipment and 
plant (including structures) of a distributor of heat, ex- 
cept a property included in Class 10, 13 or 14 


acquired by the taxpayer 
(g) before 1988, or 
(h) before 1990 


(i) pursuant to an obligation in writing entered into 
by the taxpayer before June 18, 1987, 


(ii) that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(111) that is machinery or equipment that is a fixed 
and integral part of a building, structure, plant fa- 
cility or other property that was under construction 
by or on behalf of the taxpayer on June 18, 1987. 
Related Provisions: Reg. 1101(5i) — Separate class for certain pipe- 
lines; Reg. 1103(2); 4600(2)(a) — Qualified property; 4604(2)(a) — Ap- 
proved project property. 
History: All that portion following para. (f) added by P.C. 1989-2464, s. 


11, December 14, 1989, Canada Gazette, Part II, January 3, 1990, applica- 
ble in respect of property acquired after 1987. 


Subpara. (d)(iii) substituted and (d)(iv). added by P.C. 1986-2590, s. 20, 
November 20, 1986, Canada Gazette, Part II, December 10, 1986, appli- 
cable to property acquired after April 3, 1985. 


Subpara. (d)(ii1) substituted by P.C. 1985-890, s. 1, March 21, 1985, Can- 
ada Gazette, Part II, April 3, 1985, applicable to property acquired after 
April 3, 1985. 


Para. (c) substituted by P.C. 1979-1488, s. 2, May 17, 1979, Canada Ga- 
zette, Part I, June 13, 1979. 

Definitions [Cl. 2]: “building” — Reg 1102(5), (5.1); “gas or oil well 
equipment” — Reg. 1104(2); “Minister”, ‘property’ —ITA 248(1); 
“structure” — Reg 1102(5), (5.1); “taxpayer” — ITA 248(1); * “writing” — a 
Interpretation Act 35(1). 


Class 3 — (5 per cent) 
[Reg. 1100(1)(a)(iii), 1100(1)(sb), (za.2), (zc)(i)(C)] 


Property not included in any other class that is 


(a) a building or other structure, or part thereof, in- 
cluding component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equip- 
ment, heating equipment, lighting fixtures, elevators 
and escalators, acquired by the taxpayer 


(i) before 1988, or 
(11) before 1990 


(A) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987, or 
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Cl. 6 — (10 per cent) 


(C) that is a component part of a building that 
was under construction by or on behalf of the 
taxpayer on June 18, 1987; 


(b) a breakwater; 
(c) a dock; 

(d) a trestle; 

(e) a windmill; 
(f) a wharf; 


(g) an addition or alteration, made during the period 
that is after March 31, 1967 and before 1988, to a 
building that would have been included in this class 
during that period but for the fact that it was included 
in Class 20; 


(h) a jetty acquired after May 25, 1976; 
(i) a mole acquired after May 25, 1976; 


(j) telephone, telegraph or data communication equip- 
ment, acquired after May 25, 1976, that is a wire or 
cable; 


(k) an addition or alteration,;.other than an addition or 
alteration described in paragraph (k) of Class 6, made 
after 1987, to a building included, in whole or in part, 


(1) in this class, 


(ii) in Class 6 by virtue of subparagraph (a)(viii) 
thereof, or 
(iui) in Class 20, 

to the extent that the aggregate cost of all such addi- 


tions or.alterations to the building does not exceed the 
lesser of 


(iv) $500,000, and 


(v) 25 per cent of the aggregate of the amounts that 
would, but for this paragraph, be the capital cost of 
the building and any additions or alterations thereto 
included in this class or Class 6 or 20; or 


(1) ancillary to a wire or cable referred to in paragraph 
(j) or Class 42 and that is supporting equipment such 
as a pole, mast, tower, conduit, brace, crossarm, guy 
or insulator. 


Related Provisions: Reg. 1101(5Se.2), (Sf) — Railway trestles — sepa- 
rate classes; 1102(15)(a), 1103(2f); 4600(1)(a) — Qualified property; 
4601(a)(iii) — Qualified transportation equipment; 4604(1)(a) — Ap- 
proved project property. 


History: Para. (j) substituted, (1) added, by P.C. 1994-139, s. 17, January 
27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to pro- 
perty acquired by a taxpayer after December 23, 1991, other than property 
acquired pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991, except that 


(a) where the taxpayer so elects in a letter that is filed with the Min- 
ister of National Revenue on or before August 8, 1994 or in a letter 
that is attached to the taxpayer’s return of income filed in accordance 
with s. 150 of the Income Tax Act for the taxpayer’s first taxation year 
ending after December 23, 1991, those provisions apply to property 
acquired by the taxpayer after the beginning of that year, 


(b) with respect to property acquired before December 24, 1991 in 
respect of which an election referred to in para. (a) applies, para. (I) 
shall be read without reference to the words “or Class 42” and Sched- 
ule II shall be read without reference to Class 42; and 


(c) with respect to property acquired after December 23, 1991 and 
before February 9, 1994, para. (1) shall be read without reference to 
the words “or Class 42”. 
Para. (a) substituted, (k) added, by P.C. 1989-2464, subsecs. 12(1), (3), 
December 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable 
in respect of property acquired after 1987. 
Para. (g) substituted by subsec. 12(2) of the said P.C. 1989-2464, applica- 
ble in respect of property acquired after 1978. 


Reg. 
Cl. 6(a)(vii) 


Para. (g) substituted by P.C, 1978-3768, s. 2, December 14, 1978, Canada 
Gazette, Part Il, December 27, 1978, effective January 1, 1979. 
Definitions [Cl. 3]: “amount?—ITA 248(1); “building” — Reg 
1102(5), (5.1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — 
ITA 248(1); “structure” — Reg 1102(5), (5.1); “taxpayer” — ITA 248(1); 
“telegraph” — Interpretation Act 36; “writing” — Interpretation Act 
35(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings or other struc- 
tures; IT-195R4: Rental property — CCA restrictions; IT-367R3: CCA — 
multiple-unit residential buildings (archived). 


Class 4 — (6 per cent) 
[Reg. 1100(1)(a)(iv)] 


Property that would otherwise be included in another 
class in this Schedule that is 


(a) a railway system or a part thereof, except automo- 
tive equipment not designed to run on rails or tracks, 
that was acquired after the end of the taxpayer’s 1958 
taxation year and. before May 26, 1976; or 


(b). a tramway or trolley bus system or a part thereof, 
except property included in class 10, 13 or 14. 
Related Provisions: Reg. 1102(10)(a), 1103(2), 1104(2)“tramway or 
trolley bus system”. 
Definitions [Cl. 4]: “class” — Reg. 1102 (1)+(3), (14), (14.1); “pro- 
perty” —ITA 248(1); “railway system’ —Reg. 1104(2); “taxation 


year” — ITA 249; “taxpayer” — ITA 248(1); “tramway or trolley bus sys- 
tem” — Reg. 1104(2). 


Class 5 — (10 per cent) 
[Reg. 1100(1)(a)(v)] 
Property that is 
(a) a chemical pulp mill or ground wood pulp mill in- 
cluding buildings, machinery and equipment, but not 


including hydro-electric power plants and their equip- 
ment, or 


(b) an integrated mill producing chemical pulp or 
ground wood pulp and manufacturing therefrom pa- 
per, paper board or pulp board, including buildings, 
machinery and equipment, but not including hydro- 
electric power plants and their equipment, 


but not including any property that was acquired after the 
end of the taxpayer’s 1962 taxation year. 


Definitions [Cl. 5]: “building” — Reg 1102(5), (5.1); “property” — ITA 
248(1); “taxation year” — ITA 249; “taxpayer” —ITA 248(1). 


Class 6 — (10 per cent) 
[Reg. 1100(1)(a)(vi), 1100(1)(sb), (zc)G)(D)] 


Property not included in any other class that is 
(a) a building of 
~ (i) frame, 
(ii) log, 
(iii) stucco on frame, 
(iv) galvanized iron, or 
(v) corrugated metal, 


construction, including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-condition- 
ing equipment, heating equipment, lighting fixtures, 
elevators and escalators, if the building 
(vi) is used by the taxpayer for the purpose of gain- 
ing or producing income from farming or fishing, 


(vii) has no footings or any other base support be- 
low ground level, 
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Reg. 
Cl. 6(a)(viii) 


(viil) was acquired by the taxpayer before 1979 and 
is not a building described in subparagraph (vi) or 
(vii), 

(1x) was acquired by the taxpayer after 1978 under 
circumstances such that 


(A) he was obligated to acquire the building 
under the terms of an agreement in writing en- 
tered into before 1979, and. 


(B) the installation of footings or any other base 
support of the building was commenced before 
1979, or 


(x) was acquired by the taxpayer after 1978 under 
circumstances such that 


(A) he commenced construction of the building 
before 1979, or 


(B) the construction of the building was com- 
menced under the terms of an agreement in 
writing entered into by him before 1979, and 


the installation of footings or any other base sup- 
port of the building was commenced before 1979; 


(b) a wooden breakwater; 

(c) a fence; 

(d) a greenhouse; 

(e) an oil or water storage tank; 

(f) a railway tank car acquired before May 26, 1976; 
(g) a wooden wharf; 


(h) an aeroplane hangar acquired after the end of the 
taxpayer’s 1958 taxation year; 


(i) an addition or alteration, made 


(A) during the period that is after March 31, 1967 
and before 1979, or 


(B) after 1978 if the taxpayer was obligated to have 
it made under the terms of an agreement in writing 
entered into before 1979, . 


to a building that would have been included in this 
class during that period but for the fact that it was in- 
cluded in Class 20; 


(j) a railway locomotive acquired after May 25, 1976, 
but not including an automotive railway car; or 


(k) an addition or alteration, made after 1978 to a 
building included in this class by virtue of subpara- 
graph (a)(viil), to the extent that the aggregate cost of 
all such additions and alterations to the building does 
not exceed $100,000. 
Related Provisions: Reg. 1102(15)(a), 1103(2f); 4600(1)(a) — Quali- 
fied property;’ 4601(b)(i) — Qualified transportation equipment; 
4604(1)(a) — Approved project property. 
History: Subpara. (a)(v) substituted by P.C. 1994-139, s. 18, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1989 et 
seq. with respect to property acquired after 1987. 


All that portion of para. (a) following subpara. (v) substituted by P.C. 
1978-3768, subsec. 3(1), December 14, 1978, Canada Gazette, Part II, 
December 27, 1978, effective January 1, 1979. 


Para. (i) substituted by P.C. 1978-3768, subsec. 3(2), December 14, 1978, 
Canada Gazette, Part Il, December 27, 1978, effective January 1, 1979. 


Para. (k) added by P.C. 1978-3768, subsec, 3(3), December 14, 1978, 
Canada Gazette, Part Il, December 14, 1978, effective January 1, 1979. 


Definitions [Cl. 6]: “building” — Reg 1102(5), (5.1); “class” — Reg. 
1102 (1)+3), (14), (14.1); “farming”, “fishing”, “property” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “writ- 


ing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings or other struc- 
tures; IT-195R4: Rental property — CCA restrictions; IT-367R3: CCA — 
multiple-unit residential buildings (archived). 


Income Tax Regulations, Schedule [I 


Class 7 — (15 per cent) 
[Reg. 1100(1)(a)(vii)] 


Property that is 
(a) a canoe or rowboat; 
(b) a scow; 
(c) a vessel, but not including a vessel 


(i) of a separate class prescribed by subsection 
1101(2a), or 


(ii) included in Class 41; 


(d) furniture, fittings and equipment attached to a pro- 
perty included in this class, but not including radi- 
ocommunication equipment; 


(e) a spare engine for a property included in this class; 
(f) a marine railway; or 


(g) a vessel under construction, other than a vessel in- 
cluded in Class 41. 


Related Provisions: Reg. 1101(2), (2b) — Separate class for certain 
property in Class 7; Reg. 1103(21) — Election to include Class 7(h) pro- 
perty in Class 35; Reg. 4601(e)(i), (ii) — Qualified transportation 
equipment. 


History: Paras. (c), (g) substituted by P.C. 1989-2464, s. 13, December 
14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect 
of property acquired after 1987. 
Definitions [Cl. 7]: “class” — Reg. 
scribed”, “property” — ITA 248(1). 
Interpretation Bulletins: IT-267R2: CCA — vessels; IT-317R: Radio 
and television equipment. 


1102(1)-(3), (14), (14.1);) “pre- 


Class 8 — (20 per cent) 
[Reg. 1100(1)(a)(viii), 1100(1)(sb), (zc)(i)(B), (F)] 


Property not included in Class 1, 2, 7, 9, 11 or 30 that is 
‘Proposed Amendment — - Cl. 8 openin words — 


Property not included i in Class A, 2 ds Pe dd td or 30, 
that is 
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Cl. 8 — (20 per cent) Cl. 8 


(a) a structure that is manufacturing or processing ma- 
chinery or equipment; 


(b) tangible property attached to a building and ac- 
quired solely for the purpose of 


(i) servicing, supporting, or providing access to or 
egress from, machinery or equipment, 


(ii) manufacturing or processing, or 


(111) any combination of the functions described in 
subparagraphs (i) and (ii); 


(c) a building that is a kiln, tank or vat, acquired for 
the purpose of manufacturing or processing; 


(d) a building or other structure, acquired after Febru- 
ary 19, 1973, that is designed for the purpose of pre- 
serving ensilage on a farm; — 


(e) a building or other structure, acquired after Febru- 
ary 19, 1973, that is 


(1) designed to store fresh fruits or fresh vegetables 
at a controlled level of temperature and humidity, 
and 


(ii) to be used principally for the purpose of storing 
fresh fruits or fresh vegetables by or for the person 
or persons by whom they were grown; 


(f) electrical generating equipment acquired after May 
25, 19FEPiF 


(i) the taxpayer is not a person whose business is 
the production for the use of or distribution to 
others of electrical energy, 


(ii) the equipment is auxiliary to the taxpayer’s 
main power supply, and 


(111) the equipment is not used regularly as a source 
of supply; 
(g) electrical generating equipment, acquired after 
May 25, 1976, that has a maximum load capa, of 
not more than 15 kilowatts; 


(h) portable electrical generating equipment ones 
after May 25, 1976; 


(i) a tangible capital property that is not included in 
another class in this Schedule except 


(i) land or any part thereof or any interest therein, 
(ii) an animal, 

(iii) a tree, shrub, herb or similar growing thing, 
(iv) an oil or gas well, 

(v) a mine, 


(vi) a specified temporary access road of the 
taxpayer, 


(vii) radium, 

(vill) a right of way, 
(ix) a timber limit, 

(x) a tramway track, or 


(xi) property of a separate class prescribed by sub- 
section 1101(2a); 


_ road”; 4600(2)(c) — Qualified property; 4601(a)(iv), 


(J) property not included in any other class that is radi- 
ocommunication vietaths acquired after May 25, 
1976; 


(k) a rapid transit car that is used for the purpose of 
public transportation within a metropolitan area and is 
not part of a railway system; 

(1) an outdoor advertising poster panel or bulletin 
board; or 


(m) a greenhouse constructed of a rigid frame and a 
replaceable, flexible plastic cover. 


Related Provisions: Reg. 1101(51), Sp), 1103(2g) — Separate class for 
certain equipment; Reg. 1102(15)(b), 1103(2a) — Election to include pro- 
perty in Class 8; 1104(2) — Definition of “specified temporary access 
4601 (b)(ii), 
4601(c)(1i), 4601(e)(i), 4601(g) — Qualified transportation equipment; 
4604(1)(a), 4604(2)(c) — Approved project property; Interpretation Act 
35(1) — Definition of “radiocommunication”; Reg. Sch. IT Cl. 1(q) — 


_ Class 8(a)-(e) takes priority. over Class 1(q). 


History: Subparas. (i)(iv) and (i)(vi) of Class 8 amended by P.C. 1999- 
629, s. 12, April 15, 1999, Canada Gazette, Part II, April 28, 1999, appli- 
cable to property acquired after March 6, 1996. 


The portion before para. (a) amended by P.C. 1997-1033, s. 7, July 25, 
1997, Canada Gazette, Part II, Hilo 20, 1997, applicable to property 
acquired after 1987. 


Para. (m) added by P.C. 1994-139, s. 19, January 27, 1994, Canada Ga- 
zette, Part IJ, February 9, 1994, applicable to 1989 et seg. with respect to 
property acquired after 1987. 


That portion preceding para. (a) substituted, para. (1) added, by P.C. 1989- 
2464, s. 14, December 14, 1989, Canada Gazette, Part Il, January 3, 1990, 
applicable in respect of property acquired after 1987. 


Para. (k) added by P.C. 1985-2673, s. 1, August 28, 1985, Canada Ga- 
zette, Part II, September 18, 1985. 


Subpara. (i)(iv) substituted by P.C. 1980-3120, s. 1, November 13, 1980, 
Canada Gazette, Part Il, November 26, 1980. 


Definitions [Cl. 8]: “building” — Reg 1102(5), (5.1); “business” — ITA 
248(1); “capital property’ —ITA 54, 248(1); “class’— Reg. 1102 
(1)-(3), (14), (14.1); “oil or gas well’, “person”, “prescribed”, “‘pro- 
perty” — ITA 248(1); “railway system” — Reg. 1104(2); “specified tem- 
porary access road” — Reg. 1104(2); “structure” — Reg 1102(5), (5.1); 
“taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings and other struc- 
tures; IT-283R2: CCA — Videotapes, videotape cassettes, films, computer 
software and master recording media (archived); IT-317R: Radio and tele- 
vision NSA ER Sati IT-472: Class 8 ePESERTY: IT-482R: Be BERN: 


ude whi oe Awopervy: that i is not ee in 
another oo Because most broadband, Internet and other 
networking technology did not exist until recent years, data net- 
work infrastructure equipment is not expressly 4 enuicd in 
Schedule II. As a result, it falls under Class 8. 


ta network infrastructure equipment is. friftsisteenmre equip- 
hat supports advanced telecommunications applications 
ail, Web searching and hosting, instant messaging 
and dade. and video-over-IP (Internet Protocol). It includes as- 
sets such as switches, multiplexers, routers, hubs, modems and 
domain name servers that are used to control, transfer, modulate 
and direct data, but does not include office equipment such as 
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Reg. 
Cl. 8 


telephones, cell phones or fax machines, equipment such as web 
servers that are currently considered to be computer equipment, 
or property such as wires, cables or structures. 


A review of the CCA rate for data network seeders equip- 
ment indicates that a higher CCA rate would better reflect the 
useful life of these assets. Budget 2004 proposes that data net- 
work infrastructure equipment acquired after March 22 2004 be 
included in a new class, with a 30% CCA rate. 


Equipment eligible for this higher rate will include only data net- 
work infrastructure equipment that is currently included in Class 
8 because it is not included in any other CCA class. — 


[Table A9.1 in the Budget Supplementary . Information estimates 


that this proposal, combined with a change for computers (see 


under Class 10) will cost $110 million in 2004: » ang, — thy 


lion in 2005-06 — ed.] 


Class 9 — (25 per cent) 
[Reg. 1100(1)(a)(ix)] 


Property acquired before May 26, 1976, other than pro- 
perty included in Class 30, that is 


(a) electrical generating equipment, if 


(i) the taxpayer is not a person whose business 1s 
the production for the use of or distribution to 
others of electrical energy, 


(ii) the equipment is auxiliary to the taxpayer’s 
main power supply, and 
(11) the equipment is not used regularly as a source 
of supply, 

(b) radar equipment, 

(c) radio transmission equipment, 

(d) radio receiving equipment, 


(e) electrical generating equipment that has a maxi- 
mum load capacity of not more than 15 kilowatts, or 


(f) portable electrical generating equipment, 
and property acquired after May 25, 1976 that is 
(g) an aircraft; 


(h) furniture, fittings or equipment attached to an air-. 


craft; or 
(i) a spare part for an aircraft, or for furniture, fittings 
or equipment attached to an aircraft. 


Related Provisions: Reg. 4600(2)(i) — Qualified property; 4601(f) — 
Qualified transportation equipment; 4604(2)(h) — Approved project; In- 
terpretation Act 35(1) — Definition of “radio”. 


Definitions [CI. 9]: “business”, “person”, “property” — ITA 248(1); “ra- 
dio” — Interpretation Act 35(1); “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-317R: Radio and television equipment. 


Class 10 — (30 per cent) 
[Reg. 1100(1)(a)(x), 1100(1)(zc)G)(G)] 
Property not included in any other class that is 


(a) automotive equipment, including a trolley bus, but 
not including 


(i) an automotive railway car acquired after May 
26; 1976; 


(11) a railway locomotive, or 
(iii) a tramcar, 


(b) a portable tool acquired after May 25, 1976, for the 
purpose of earning rental income for short terms, such 


as hourly, daily, weekly or monthly, except a property 
described in Class 12, 


(c) harness or stable equipment, 
(d) a sleigh or wagon, 


Income Tax Regulations, Schedule I 


(e) a trailer, including a trailer designed to be hauled 
on both highways and railway tracks, 


(f) general-purpose electronic data processing equip- 
ment and systems software therefor, including ancil- 
lary data processing equipment, acquired after May 
25, 1976, but not including property that is principally 
or is used principally as 


(i) electronic control or monitor 


equipment, 


process 


(11) electronic communications control equipment, 


(iii) systems software for a property referred to in 
subparagraph (1) or (11), or 
(iv) data handling equipment unless it is ancillary 
to general-purpose electronic data processing 
equipment, 

(f.1) a designated underground storage cost, or 


(f.2) an unmanned telecommunication spacecraft de- 
signed to orbit above the earth, | 


and property (other than property included in Class 41 or 
property included in Class 43 that is described in para- 
graph (b) of that Class) that would otherwise be included 
in another Class in this Schedule, that is 


(g) a building or other structure (other than property 
described in paragraph (1) or (m)) that would other- 
wise be included in Class 1, 3 or 6 and that was ac- 
quired for the purpose of gaining or producing income 
from a mine, except 


(i) a property included in Class 28, 


(i1) a property acquired principally for the purpose 
of gaining or producing income from the process- 
ing of ore from a mineral resource that is not 
owned by the taxpayer, 


(111) an office building not situated on the mine pro- 

perty, or 

(iv) a refinery that was acquired by the taxpayer 
(A) before November 8, 1969, or 


(B) after November 7, 1969 and that had been 
used before November 8, 1969 by any person 
with whom the taxpayer was not dealing at 
arm’s length; 
(h) contractor’s movable equipment, including porta- 
ble camp buildings, acquired for use in a construction 
business or for lease to another taxpayer for use in that 
other taxpayer’s construction business, except a pro- 
perty included in 


(i) this Class by virtue of paragraph (t), 


(i1) a separate class prescribed by subsection 
1101(2b), or 


(iii) Class 22 or 38; 
(i) a floor of a roller skating rink; 
(j) gas or oil well equipment; 


(k) property (other than a property included in Class 
28 or property described in paragraph (1) or (m)) that 
was acquired for the purpose of gaining or producing 
income from a mine and that is 


(i) a structure that would otherwise be included in 
Class 8, or 


(11) machinery or equipment, 


except a property acquired before May 9, 1972 for the 
purpose of gaining or producing income from the 
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processing of ore after extraction from a mineral re- 
source that is not owned by the taxpayer; 


(1) property acquired after the 1971 taxation year for 
the purpose of gaining or producing income from a 
mine and providing services to the mine or to a com- 
munity where a substantial proportion of the persons 
who ordinarily work at the mine reside, if such pro- 
perty is 
(i) an airport, dam, dock, fire hall, hospital, house, 
natural gas pipeline, power line, recreational facil- 
ity, school, sewage disposal plant, sewer, street 
lighting system, town hall, water pipeline, water 
pumping station, water system, wharf or similar 
property, 
(ii) a road, sidewalk, aeroplane runway, parking 
area, storage area or similar surface construction, 
or 


(111) machinery or equipment ancillary to any of the 
property described in subparagraph (i) or (ii), 


but is not 
(iv) a property included in Class 28, or 
(v) a railway not situated on the mine property; 


3 (m) property acquired after March 31, 1977, princi- 
pally for the purpose of gaining or producing income 
from a mine, if such property is 


(i) railway track and grading including components 
such as rails, ballast, ties and other track material, 


(ii) property ancillary to the track referred to in 
subparagraph (1) that is 


(A) railway traffic control or signalling equip- 
ment, including switching, block signalling, in- 
terlocking, crossing protection, detection, speed 
control or retarding equipment, or 


(B) a bridge, culvert, subway, trestle or tunnel, 


(111) machinery or equipment ancillary to any of the 
property referred to in subparagraph (1) or (ii), or 


(iv) conveying, loading, unloading or storing ma- 
chinery or equipment, including a structure, ac- 
quired for the purpose of shipping output from the 
mine by means of the track referred to in subpara- 
graph (i), 

but is not 
(v) property included in Class 28, or 
(vi) for greater certainty, rolling stock; 


(n) property that was acquired for the purpose of cut- 
ting and removing merchantable timber from a timber 
limit and that will be of no further use to the taxpayer 
after all merchantable timber that the taxpayer is enti- 
tled to cut and remove from the limit has been cut and 
removed, unless the taxpayer has elected to include 
another property of this kind in another class in this 
Schedule; 


(o) mechanical equipment acquired for logging opera- 
tions, except a property included in Class 7; 


(p) an access road or trail for the protection of stand- 
ing timber against fire, insects or disease; 


(q) property acquired for a motion picture drive-in 
theatre; 


(r) property included in this class by virtue of subsec- 
tion 1102(8) or (9), except a property included in 
Class 28; 


(s) a motion picture film or video tape acquired after 
May 25, 1976, except a property included in paragraph 
(w) or in Class 12; 


Proposed Amendment — Class 10(s) 


_ (s) a motion picture film or video-tape acquired after, 

May 25, 1976, except a property. inciuded in paras, 
graph (w) or (x) or in Class 12, 

Application: The December 12, 1995 draft regulations (Canadian film 


tax credit), subsec. 5(1), will amend para. he of Class 10 to read as above, 
applicable to 1995 et seq. 


(t) a property acquired after May 22, 1979 that is de- 
signed principally for the purpose of 


(1) determining the existence, location, extent or 
quality of accumulations of petroleum or natural 
gas, 


(11) drilling oil or gas wells, or 


(111) determining the existence, location, extent or 
quality of mineral resources, 


except a property included in a separate class pre- 
scribed by subsection 1101(2b); 


(u) property acquired after 1980 to be used primarily 
in the processing in Canada of heavy crude oil recov- 
ered from a natural reservoir in Canada to a stage that 
is not beyond the crude oil stage or its equivalent that 
is 
(1) property that would otherwise be included in 
Class 8 except railway rolling stock or a property 
described in paragraph (j) of Class 8, 


(ii) an oil or water storage tank, 


(111) a powered industrial lift truck that would oth- 
erwise be included in paragraph (a), or 


(iv) property that would otherwise be included in 
paragraph (f); 
(v) property acquired after August 31, 1984 that is 
equipment used for the purpose of effecting an inter- 
face between a cable distribution system and elec- 
tronic products used by consumers of that system and 
that is designed primarily 


(i) to augment the channel capacity of a television 
receiver or radio, 


(11) to decode pay television or other signals pro- 
vided on a discretionary basis, or 


(ili) to achieve any combination of functions de- 
scribed in subparagraphs (i) and (41); or 
(w) a certified production acquired after 1987. 


Proposed Amendment — Class 10(w), (x) 


- (w) a certified production acquired after 1987 and 
before March 1996, or 


O a Canadian film or video production. 


Application: The December 12, 1995 draft regulations (Canadian film 
tax credit), subsec. 5(2), will amend para. (w) and add para. (x) to Class 
10, applicable to 1995 ef seg. 


Related Provisions: ITA 127.52(1)(c)— Add-back of CCA on film 
properties for minimum tax purposes; Reg. 1100(1)(m) — Additional al- 
lowance — Canadian film or video production; Reg. 1100(1)(zg) — accel- 
erated CCA for year 2000 compliant hardware; Reg. 1100(2)(a)(i1i) — 
Half-year rule inapplicable to property in para. 10(w); Reg. 1100(21), 
(21.1) — Certified films and video tapes; Reg. 1101(Sa) — Separate class 
for spacecraft under Class 10(f.2); Reg. 1101(5k) — Separate class for 
property under Class 10(w); Reg. 1101(5k.1) — Separate class for certain 
property under Class 10(x); Reg. 1101(Sp), 1103(2g) — Separate class for 
certain equipment under Class 10(f); Reg. 1102(8)(c), 1102(9)(c) — Gen- 
erating equipment; Reg. 1102(18)— Townsite costs; Reg. 1102(18), 
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1103(2e); Reg. 1104(2) — Definitions; Reg. 1104(5), (6), (6.1) — Income 
from a mine; Reg. 1106—Certificate for Class 10(x); Reg. 
1205(1)(a)(vi)(D), 1205(1)(b) — Earned depletion base; Reg. 1206(1)“en- 
hanced recovery equipment’(a), 1206(1)“processing property”, 
1206(1)“tertiary recovery equipment”; Reg. 4600(1)(b), 4600(2)(e), (g), 
(h) — Qualified property: Reg. 4601(a)(v), 4601(c)(i), 
Qualified transportation equipment; Reg. 4604(1)(b), 4604(2)(d), (f), 
(g)— Approved project property; Reg. Sch. II Cl. 16(g) — Large trucks 
and tractors; Reg. Sch. I Cl. 41. 

History: That portion of Class 10 following para. (f.2) and preceding 
para. (g) substituted by P.C. 1994-230, s. 9, February 10, 1994, Canada 
Gazette, Part II, February 23, 1994, applicable with respect to property 
acquired after February 25, 1992. 


Para. (e) substituted by P.C. 1994-139, subsec. 20(1), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable with respect to pro- 
perty acquired after December 23, 1991. 


That portion of para. (h) preceding subpara. (i) substituted by the said P.C. 
1994-139, subsec. 20(2), applicable to property acquired after December 
23, 1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991; or 


(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 


Para. (n) substituted by the said P.C. 1994-139, subsec. 20(3), applicable 
to 1986 et seg. 


That portion between para. (f.1) and subpara. (g)(1) substituted (para: (f.2) 
being added), and subpara. (h)(iii) substituted, by P.C. 1989-2464, s. 15, 
December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable 
in respect of property acquired after 1987. 


Para. (s) substituted and para. (w) added, by P.C. 1988-2795, subsecs. 4(1) 
and (2), December 22, 1988, Canada Gazette, Part II, January 18, 1989. 
Para. (s) is applicable in respect of property acquired after 1987 and para. 
(w), in respect of property acquired after 1987-other than property 


(a) acquired after 1987 pursuant to an agreement in writing entered 
into by the taxpayer before June 18, 1987 or pursuant to a prospectus, 
preliminary prospectus, registration statement or offering memoran- 
dum filed before June 18, 1987 with a public authority in Canada 
where the document was required to be filed before any trade in secur- 
ities May commence; or 


(b) that is a film or tape acquired in 1988 that is part of a series of 
films or tapes where the series includes films or tapes that are in- 
cluded in Class 12 in Schedule II otherwise than by reason of this 
paragraph and the film or tape is produced at a fixed price or by refer- 
ence to a formula under.a production option agreement entered into by 
a licensed broadcaster or bona fide film or tape distributor before 
1988. 


Para. (v) added by P.C. 1986-2770, s. 13, December 11, 
Gazette, Part Il, effective commencing May 23, 1985. 


Para. (u) added by P.C. 1981-3329, s. 14, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective January 1, 1981. 


Para. (f.1) added by P.C. 1980-3279, s. 4, December 4, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective December 12, 1979. 


Subpara. (g)(v) revoked, all that portion of para. (k) following subpara. (ii) 
substituted by P.C. 1980-288, January 25, 1980, Canada Gazette, Part II, 
February 13, 1980. 


Paras. (h) substituted, (t) added by P.C. 1979-1487, May 17, 1979, Can- 
ada Gazette, Part Il, June 13, 1979. 


All that portion of para. (g) preceding subpara. (i) and all that portion of 
para. (k) preceding subpara. (i) substituted, para. (m) added by P.C. 1978- 
344, subsecs. 6(1)+(3), February 9, 1978, Canada Gazette, Part I, Febru- 
ary 22, 1978, effective after March 31, 1977. 


Selected Cases [CI. 10]: Cargill Ltd. v. Canada, [1996] 3 C.T.C. 2023 
(TCC) (Other uses of equipment did not derogate from hauling or trans- 
porting function). 


Definitions [Cl. 10]: “arm’s length” —ITA 251(1); “building” — Reg 
1102(5), (5.1); “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “Canadian film or video production” — Reg. 1106(3); 
“certified production” — Reg. 1104(2); “class” — Reg. 1102 (1)+(3), 
(14), (14.1); “designated underground storage cost”, “gas or oil well 
equipment’, “general-purpose electronic data processing equipment” — 
Reg. 1104(2): “income from a mine” — Reg. 1104(5), (6), (6.1)(a), (b); 
“mine” — Reg. 1104(6)(b); “mineral resource”, “office”, “oil or gas well”, 
“person”, “prescribed”, “property” —ITA 248(1); “radio” — Interpreta- 


1986, Canada 


Income Tax Regulations, Schedule II 


tion Act 35(1); “structure” — Reg 1102(5), (5.1); “systems software” — 
Reg. 1104(2); “taxation year” — ITA 249; “taxpayer” —ITA 248(1). 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer software and. master recording media 
(archived); IT-306R2: Contractor’s movable equipment; IT-476: Gas and 
oil exploration and production equipment; IT-501: Logging assets. 


.T. Technical News: No. 14 wet Aare bug expenditures). 


_ Proposed Amendment — New class. for 
computers ee 
Federal analy ‘Supplementary. Information, March ny 
2004: Capital Cost Allowance Buses for CaugHED. and Data 
Network Infrastructure Equipment . sneteve etine af 


Budget 2003 stated that the yep ileone would review. aspects of 
the tax structure to improve the efficiency of ne dass system and 


in which the tax system has an important tenpatt! on investment is 
the treatment of capital property. A portion of the capital cost of 
depreciable property is deductible as capital cost allowance 
(CCA) each year, with the maximum CCA rate for each. type of 
property set out in the Income Tax Regulations. Improving the 
CCA rate structure can enhance productivity through an increase 
in total investment and a more eeicical allocation of investment 
across asset clas : 


life uments 100 can have a a oeeenaine tke savant on investment 
and income because they can be ne Heghanies to Hino the atipata 


that recognizes ‘the we pickont of tat property. The CCA 
rate for an asset determines the’ portion of the cost of the asset 


that can be deducted ed 
bash 


consumed in Ae peti in Gehich they are eArauiraty aN Ke jnstead 
coniibuie to Shee over several weATSY penaiicke He) cost of 


The CCA rate for an aye ferme ae ps Raton 
nd thus provide adequate rec gnition 


of capital cos this w ay, | 
choices — they will instead lead ie more efficient allocation of 
resources in the economy. _ UGS1S 


The useful life of assets can change over time for several ‘Tea- 
sons, including technological change. The Government’ $ assess- 
ment of CCA rates is therefore an on-going process. As part of 
this continuing review, the budget proposes adjustments to CCA 
rates for computer PAB nd a nee inf 
equipment. / o 
The. pore a continue to assess. ‘the per or of 
capital cost allowance rates which, asa eenetal aot paid 
reflect the useful life ie ia ora bie iis cee 
Computer Equipment de i} paslag POH 
Currently, computer Senie is neal ste for a:30% 
CCA rate. 
Current CCA Treatment — eco (0) 


Computer equipment is bisseitnd 4 in iy ae 10 5 aeace ee Il to 
the Income Tax Regulations as. general-purpose | electronic data 
processing equipment and systems software _ therefor, ‘incl luding 
ancillary data processing equipment but not “including property 
that is principally or is used principally as: 
(i) Electronic process control or monitor ‘equieaealt son) 
(ii) Electronic communications control Se DE (4) 


(iii) Systems software for a property referred to in subpara- 
graph (i) or (ii). . ; }- 


Heo TD 


Oe 22814 
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(iv) Data handling equipment unless it is ancil ary to peed: 
purpose electronic data processing equipment. 


A review of the CCA rate for computers indicates that a higher 
CCA rate would better reflect the useful life of these assets. The 


budget, therefore, proposes to increase the CCA rate oy com- 


puter equipment acquired after March 22, 2004, 
30%. The curren 1 
leasing property | rules 
eligible for this 


does not change the 
vide that upon the 
remaining undepre 
minal loss, instead 
being depreciated Ov: 


that Cet two ies 
$255 million in 2005-0 


Class 10.1 — (30 per cent) 
[Reg. 1100(1)(a)(x.1)] 


Property that would otherwise be included in Class 10 
that is a passenger vehicle, the cost of which to the tax- 
payer exceeds $20,000 or such other amount as may be 
prescribed for the purposes of subsection 13(2) of the Act. 
Related Provisions: Reg. 1101(laf)— Separate’ class; Reg. 


1100(2.5) — 50% CCA in year of disposition; Sri 7307 — Prescribed 
amount. 


History: Class 10.1 added by P.C. 1991-2272, s. 5; November 21, 1991, 
Canada Gazette, Part II, December 4, 1991, applicable to taxation years 
and fiscal periods commencing after June 17, 1987 that end after 1987. 


Definitions [Cl. 10.1]: “amount”, 
“property”, “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by 
self-employed individuals; IT-522R: Vehicle, travel and sales expenses of 
employees. 


“passenger vehicle’, “prescribed”, 


1.T. Technical News: No. 10 (1997 deduction limits and benefit rates for 
automobiles). 


Class 11 — (35 per cent) 
fReg. 1100(1)(a)(xi)] 


Property not included in any other class that is used to 
earn rental income and that is 


(a) an electrical advertising sign owned by the manu- 
facturer thereof, acquired before May 26, 1976; or 


(b) an outdoor advertising poster panel or bulletin 
board acquired by the taxpayer 


(i) before 1988, or 


Reg. 
Cl. 12(r) 


(ii) before 1990 


(A) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, or 
(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987. 


History: Para. (b) substituted by P.C. 1989-2464, s. 16, December 14, 
1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect of 
property acquired after 1987. 


Definitions [Cl. 11]: “class” — Reg. 1102 (1)-(3), (14), (14:1); “pro- 
perty”, “taxpayer” — ITA 248(1); “writing’\— Interpretation Act 35(1). 


Class 12 — (100 per cent) 
[Reg. 1100(1)(a)(xii), 1100(1)()] 


Property not included in any other class that is 

(a) a book that is part of a lending library; 

(b) chinaware, cutlery or other tableware; 

(c) a kitchen utensil costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 

(d) a die, jig, pattern, mould or last; 

(e) a medical or dental instrument costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 


(f) a mine shaft, main haulage way or similar under- 
ground work designed for continuing use, or any ex- 
tension thereof, sunk or constructed after the mine 
came into production, to the extent that the property 
was acquired before 1988; 


(g) linen; 

(h) a tool costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 

(i) a uniform; 

(j) the cutting or shaping part in a machine; 


(k) apparel or costume, including accessories used 
therewith, used for the purpose of earning rental 
income; 

(1) a video tape acquired before May 26, 1976; 


(m) a motion picture film or video tape that is a televi- 
sion commercial message; 


(n) a certified feature film or certified production; 


(o) computer software acquired after May 25, 1976, 
but not including systems software or property ac- 
quired after August 8, 1989 and before 1993 that is 
described in paragraph (s); 

(p) a metric scale or a scale designed for ready conver- 
sion to metric weighing, acquired after March 31, 
1977 and before 1984 for use in a retail business and 
having a maximum weighing capacity of 100 
kilograms; 

(q) a designated overburden removal cost; or 


(r) a videotape cassette acquired after February 15, 
1984 for the purpose of renting and that is not ex- 
pected to be rented to any one person for more than 7 
days in any 30 day period; 


_ Proposed Amendment — Class 12(r) 


m (rn) a video-cassette acquired after February 15, 1984, 
or a video-laser disk acquired after December 12, 
1995, for the purpose of renting and that is not ex- 
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Reg. 
Cl. 12(r) 


pected to be rented to any one person for more than 
7 days in any 30-day period; | 
Application: The December 12, 1995 draft eadeaine (Canadian film 


tax credit), s. 6, will amend para. (r) of Class 12 to feaa as arene: applica- 
ble to property acquired after December 12, 1995. 


and property that would otherwise be included in another 
class in this Schedule that is 


(s) acquired by the taxpayer after August 8, 1989 and 
before 1993, for use in a business of selling goods or 
providing services to consumers that is carried on in 
Canada, or for lease to another taxpayer for use by that 
other taxpayer in such a business, and that is 


(i) electronic bar code scanning equipment de- 
signed to read bar codes applied to goods held for 
sale in the ordinary course of the business, 


(ii) a cash register or similar sales recording device 
designed with the capability of calculating and re- 
cording sales tax imposed by more than one juris- 
diction in respect of the same sale, 


(111) equipment or computer software that is de- 
signed to convert a cash register or similar sales re- 
cording device to one having the capability of cal- 
culating and recording sales tax imposed by more 
than one jurisdiction in respect of the same sale, or 


(iv) electronic equipment or computer software that 
is ancillary to property described in subparagraph 
(i), (ii) or (ii) and all or substantially all the use of 
which is in conjunction with that property. 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film 
properties for minimum tax purposes; ITA 237.1 — Tax shelters; Reg. 
1100(1)(zg), (zh) — accelerated CCA for year 2000 compliant software; 
Reg. 1100(2)(a)(i1) — Half-year rule applies to some Class 12 property; 
Reg. 1100(20.1) — Limitation on CCA claim for computer software tax 
shelter property; Reg. 1100(21), (21.1) — Certified films and video tapes; 
Reg. 1101(5r) — Separate class for all computer software tax shelter pro- 
perty; Reg. 1104(2), (7) — Definitions. 


History: Para. (f) substituted by P.C. 1990-2780, s. 14, December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to 1988 et 
seq. 


Para. (0) amended, and all that portion of Cl. 12 following para. (r) added, 
by P.C. 1990-2067, s. 2, September 27, 1990, Canada Gazette, Part II, 
October 10, 1990. 


Para. (n) substituted by P.C. 1986-477, s. 3, February 27, 1986, Canada 
Gazette, Part Il, March 19, 1986, applicable in respect of a motion picture 
film or video tape, the principal photography. or taping of,which com- 
menced after 1985. 


Para. (r) added by P.C. 1985-2277, s. 20, July 24, 1985, Canada Gazette, 
Part Il, August 7, 1985. 


Para. (p) substituted by P.C. 1981-733, s. 2, March 19, 1981, Canada Ga- 
zette, Part II, April 8, 1981. 


Para. (q) added by P.C. 1979-1487, s. 5, May 17, 1979, Canada Gazette, 
Part I, June 13, 1979, effective for the period commencing November 17, 
1978. 


Para. (p) added by P.C. 1978-344, s. 7, February 9, 1978, Canada Gazette, 
Part II, February 22, 1978, effective after March 31, 1977. 


Selected Cases [Cl. 12]: Campbell’s Concrete Ltd. v. R., [2001] 1 
C.T.C. 2013 (TCC) (Relative permanency of moulds did not affect 
classification). 


Definitions [Cl. 12]: “business” —ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “certified feature film’, “certified production” — 
Reg. 1104(2);. “class” — Reg. 1102 (1)-(3), (14), (14.1); “computer 
software”, “designated overburden removal cost” —Reg. 1104(2); 
“mine” — Reg. 1104(7)(a); “person”, “property” — ITA 248(1); “systems 
software” — Reg. 1104(2); “taxpayer” —ITA 248(1); “television com- 
mercial message” — Reg. 1104(2). 

Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer software and master recording media 
(archived); IT-422: Definition of tools; IT-441: Certified feature produc- 
tions (archived). 


Income Tax Regulations, Schedule II 


1.T. Technical News: No. 12 (millennium bug expenditures); No. 14 
(millennium bug expenditures), 


Class 13 
[Reg. 1100(1)(b), Schedule II] 


Property that is a leasehold interest and property acquired 
by a taxpayer that would, if that property had been ac- 
quired by a person with whom the taxpayer was not deal- 
ing at arm’s length at the time the property was acquired 
by the taxpayer, be a leasehold interest of that person, 
except 


(a) an interest in minerals, petroleum, natural gas, 
other related hydrocarbons or timber and property re- 
lating thereto or in respect of a right to explore for, 
drill for, take or remove minerals, petroleum, natural 
gas, other related hydrocarbons or timber; 


(b) that part of the leasehold interest that is included in 
another class in this Schedule by reason of subsection 
110200) Or (.1);or 

(c) a property that is included in Class 23. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 13 property; Reg. 1700(4) — CCA — Farming/fishing property 
owned since before 1972: leasehold interests. 


History: That portion of Class 13 preceding para. (a), and para. (b), sub- 
stituted by P.C. 1994-139, s. 21, January 27, 1994, Canada Gazette, Part 
II, February 9, 1994, applicable to property acquired after December 23, 
1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 


Definitions [Cl. 13]: “arm’s length’ —ITA 251(1); “class” — Reg. 
1102 (1)-(3), (14), (14.1); “mineral” — Reg. 1104(3); gps “pro- 
perty’” —ITA 248(1); “related” —ITA 251(2)-(6); “ 
248(1). 

Interpretation Bulletins: IT-195R4: Rental property —CCA restric- 
tions; IT-324: Emphyteutic lease (archived). 


Class 14 
[Reg. 1100(1)(c) — apportioned over the life of the 
property (see also Class 44)] 


Property that is a patent, franchise, concession or licence 
for a limited period in respect of property, except 


(a) a franchise, concession or licence in respect of 
minerals, petroleum, natural gas, other related hydro- 
carbons or timber and property relating thereto (except 
a franchise for distributing gas to consumers ora li- 
cence to export gas from Canada or from a province) 
or in respect of a right to explore for, drill for, take or 
remove minerals, petroleum, natural gas, other related 
hydrocarbons or timber; 


(b) a leasehold interest; 
(c) a property that is included in Class 23; 
(d) a licence to use computer software; or 


(e) a property that is included in Class 44. 
Related Provisions: Reg. 1 100(2)(a)(iv) — Half-year rule inapplicable 
to Class 14 property; Reg. 1103(2h) — Election for patent to be in Class 
14 instead of Class 44; Reg. Sch. If Cl. 44 — Patent or right to use pat- 
ented information. 
History: Para. (e) added by P.C. 1994-231, s. 4, February 10, 1994, Can- 
ada Gazette, Part Il, February 23, 1994, applicabié to property acquired 
after April 26, 1993. 
Para. (d) added by P.C. 1983-3411, s. 2, November 3, 1983, Canada Ga- 
zette, Part Il, November 23, 1983, applicable in respect of property ac- 
quired after May 25, 1976. 
Definitions [Cl. 14]: “Canada” —ITA 255, Interpretation Act 35(1); 
“computer software” — Reg. 1104(2); “mineral” — Reg. 1104(3); “pro- 


Vey 


Cl. 17 — (8 per cent) 


perty” — ITA 248(1); “province” — Interpretation Act 35(1); “related” — 
ITA 251(2)-(6). 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expen- 
diture; IT-283R2: CCA — Videotapes, videotape cassettes, films, com- 
puter software and master recording media (archived); IT-477: Patents, 
franchises, concessions and licences. 


Class 15 
[Reg. 1100(1)()] 
Property that would otherwise be included in another 
class in this Schedule and that 


(a) was acquired for the purpose of cutting and remov- 
ing merchantable timber from a timber limit, and 

(b) will be of no further use to. the taxpayer after all 
merchantable timber that the taxpayer is entitled to cut 
and remove from the limit has been cut and removed, 


except 


(c) property that the taxpayer has, in the taxation year 
or a preceding taxation year, elected not to include in 
this class, or 

(d) a timber resource property. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 15 property; Reg. 4604(2)(g) — Approved project property; Reg. 
Sch: TV — Class 15 CCA. 


History: Class 15 substituted by P.C. 1994-139, s. 22, January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to 1986 ef seq. 


Definitions [CI. 15]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” —ITA 248(1); “taxation year’—ITA 249; “taxpayer” — ITA 
248(1); “timber resource property” — ITA 13(21), 248(1). 


Interpretation Bulletins: IT-501: Logging assets. 


Class 16 — (40 per cent) 
[Reg: 1100(1)(a)(xiii)] 

Property acquired before May 26, 1976 that is 

(a) an aircraft, 

(b) furniture, fittings or equipment attached to an air- 

craft, or 

(c) a spare part for a property included in this class, 
property acquired after May 25, 1976 that is 

(d) a taxicab, 
property acquired after November 12, 1981 that is 

(e) a motor vehicle that 


(1) would be an automobile as that term is defined 
in subsection 248(1) of the Act, if that definition 
were read without reference to paragraph (d) 
thereof, 


(11) was acquired for the purpose of renting or leas- 
ing, and 
(111) is not expected to be rented or leased to any 
person for more than 30 days in any 12 month 
period, 
property acquired after February 15, 1984 that is 
(f) a coin-operated video game or pinball machine, 
and property acquired after December 6, 1991 that is 


(g) a truck or tractor designed for hauling freight, and 
that is primarily so used by the taxpayer or a person 
with whom the taxpayer does not.deal at arm’s length 
in a business that includes hauling freight, and that has 
a “gross vehicle weight rating” (as that term is defined 
in subsection 2(1) of the Motor Vehicle Safety Regula- 
tions) in excess of 11,788 kg. 


Related Provisions: Reg. 4601(c)(i)(A) — 
equipment. 


Qualified transportation 


Reg. 
Cl. 17(a.1) 


History: All that portion of Class 16 following para. (d) substituted, para. 
(g) added, by P.C. 1994-139, s. 23, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to taxation years and fiscal periods 
commencing after June 17, 1987 that end after December 31, 1987, except 
that all that portion following para. (e), in its application before December 
7, 1991, shall be read as follows: 


and property acquired after February 15, 1984 that is 
(f) a coin-operated video game or pinball machine. 


Para. (e) substituted by P.C. 1991-2272, s. 6, November 21, 1991, Canada 
Gazette; Part Il, December 4, 1991, applicable to taxation years and fiscal 
periods commencing after June 7, 1987 that end after 1987. 


All that portion following para. (d) substituted by P.C. 1985-2277, s. 21, 
July 24, 1985, Canada Gazette, Part II, August 7, 1985. 


All that portion of Class 16 of Schedule II following para. (c) substituted 
by P.C. 1983-1083, s. 4, April 14, 1983, Canada Gazette, Part II, April 27, 


1983, applicable in respect of property (other than property described in’ 


Class 31 of Schedule II or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in 
the said Class 31 acquired.or disposed of after 1981 and property de- 
scribed in paragraph (n) of the said Class 12 acquired or disposed of after 
1982. 


Definitions [Cl. 16]: “arm’s length” — ITA 251(1); ‘automobile’, “bus- 
iness’” —ITA 248(1); “class’—Reg. 1102 .(1)+(3), (14), (14.1); 
“month” — Interpretation Act 35(1); “motor vehicle”, “person”, “pro- 
perty”, “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-317R: Radio and television equipment. 


Class 17 — (8 per cent) 
[Reg. 1100(1)(a)(xiv)] 
Property that would otherwise be included in another 
class in this Schedule that is 


(a) a telephone system, telegraph system, or a part 
thereof, acquired before May 26, 1976, except 


(i) radiocommunication equipment, or 
sii a property included in nas 10, 13, 14 or 28, 


~ Proposed Addition - Cl. 17/(a. ie 
_@. 1) property (other. than a building or other struc- 
ture) ac fter bruary 27, 2000 that has not 
been sed for ¢ any purpose whatever before it was ac- 
quired by the taxpayer and that i iS 


(i) electrical. generating equipment (other than — 


- electrical generating equipment described in any 
Oo of paragraphs (f) to (h) of Class 8), or 3 


distributor of water or steam used for heating or 
cooling (including, for this purpose, pipe used to_ 
_ collect or distribute an energy transfer medium 
but not including equipment or pipe used to dis- 
tribute water that is for COnSHINDUDD, cispose! or 
treatment), 
Application: The March 16, 2001 draft ee (CCA), s. 9, will 


add para. (a.1) to Class 17, applicable to property acquired after Febru- 
ary 27, 2000. 


Technical Notes: Class 17 (8% CCA rate) is amended to 
apply to property (other than a building or other structure) ac- 
quired after February 27, 2000 that has not been used for any 
purpose whatever before it ‘was acquired by the taxpayer and 
that 1 is 


* electrical generating equipment (other than electrical gener- 
ating equipment described in any of Sele by (f) to (h) of 
Class 8), or 


* production and distribution equipment of a distributor of 
water or steam used for heating or cooling (including, for 
this purpose, pipe used to collect or distribute an energy 
transfer medium but not including equipment or pipe used 

to distribute water that is for consumption, disposal or 
treatment). 
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Reg. 
Cl. 17(a.1) 


Letter from Dept. of dosmmnge. hessatte 17, se 
Dear [xxx] 


I am replying to your letter of October 6, 2003, Ca to : 
Mr. Kerry Harnish of this Division, in which you raised a con- — 
cern relating to the inclusion of electrical or Sapa - 


Tax Regulations (the “Repulations’ Ae 


In particular, you are concerned that there is a couknaly Loe. : 
tended consequence in the Draft Capital Cost Al : 
(CCA) Regulations Package released on March 
sistent with the Budget of 2000, the draft regulations 1 i 
electrical generating equipment from Class I of Sthedole ie 10. 
the esa oi CCA cove to Class. 17 of that schedal 
ied. Bebru 


Schedule (30% CCA rate) could neve Conse 
cern is that the amendment to Class 
Class 43.1 treatment to. otherwise ie lec 
equipment. : _ 


Yours sincerely, 
Brian Ernewein — . 
_ Director, Tax Legislation Dia. i 


and property not included in any other apy dhe af- 
ter May 25, 1976, that is 


(b) telephone, telegraph or data communication 
switching equipment, except 
(1) equipment installed on customers’ - premises, or 
(ii) property that is principally electronic equip- 
ment or systems software therefor; or 
(c) a road (other than a specified temporary access 
road of the taxpayer), sidewalk, airplane runway, park- 
ing area, storage area or similar surface construction. 
Related Provisions: Reg. 1101(5t)— Separate class for combustion 
turbine included in 17(a.1)(i); Reg. 1103(2), 1104(2)“specified temporary 


access road”, “telegraph system’, “telephone system”; Reg. Sch. II Cl. 29; 
Reg. Sch. I Cl. 43.1 — Property that would otherwise be in 17(a.1)@). 


History: Para. (c) of Class 17.amended by P.C. 1999-629, s. 13, April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to property ac- 
quired after March 6, 1996. 

Definitions [Cl. 17]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” — ITA 248(1); “specified temporary access road” — Reg. 1104(2); 
“systems software” — Reg. 1104(2); “taxpayer” —ITA 248(1); “tele- 
graph system” — Reg. 1104(2), Interpretation Act 36; “telephone sys- 
tem” — Reg. 1104(2). 

Interpretation Bulletins: [T-482R: Pipelines; IT-485: Cost of clearing 
or levelling land [to be amended re golf courses, per I.T. Technical News 
No. 20] . 


1.T. Technical News: No. 20 (tax treatment of golf courses). 


Class 18 — (60 per cent) 
[Reg. 1100(1)(a)(xv)] 
Property that is a motion picture film acquired before 
May 26, 1976, except 
(a) a television commercial message; or 


(b) a certified feature film. 
Definitions [Cl. 18]: “certified. feature film” — Reg. 1104(2); “pro- 
perty” — ITA 248(1); “television commercial message” — Reg. 1104(2). 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape 
cassettes, films, computer software and master recording media 
(archived). 


Income Tax Regulations, Schedule I 


Class 19 — (50 per cent or 20 per cent) 
[Reg. 1100(1)(n), (0)] 


Property acquired by the taxpayer after June 13, 1963 and 
before January 1, 1967 that would otherwise be included 
in Class 8 if, 


(a) in the taxation year in which the property was 
acquired, 
(i) the taxpayer was an individual who was resident 
in Canada for not less than 183 days, or 


(ii) the taxpayer was a corporation that had a de- 
gree of Canadian ownership; 


(b) the property was acquired for use in Canada in a 
business carried on by the taxpayer that, 


(i) for the fiscal period in which the property was 
acquired, or 


(ii) for the fiscal period in which the business first 
commenced selling goods in reasonable commer- 
cial quantities, 


whichever was later, was a business in which the ag- 
gregate of 


(iii) its net sales, as they would be determined 
under paragraphs 71A(2)(d) and (f) of the former 
Act (within the meaning assigned by paragraph 
8(b) of the Income. Tax Application Rules), from 
the sale of goods processed or manufactured in 
Canada by the business, 


(iv) an amount equal to that part oft its gross reve- 
nue that is rent from goods processed or manufac- 
tured in Canada in the course of the business, and 


(v) its gross revenue from advertisements in a 
newspaper or magazine produced by the business, 


was not less than 2/3 of the amount by which the gross 
revenue from the business for the period exceeded the 
aggregate of each amount paid or credited in the. pe- 
riod to a customer of the business as a bonus, rebate or 
discount or for returned or damaged goods, and was 
not a business that was principally 


(vi) operating a gas or oil well, 

(vii) logging, 

(vill) mining, 

(ix) construction, or 

(x) a combination of two or more of the activities 

referred to in subparagraphs (vi) to (ix); and 
(c) the property had not been used for any purpose 
whatever before it was acquired by the taxpayer. 


Related Provisions: Reg. 1103(2a) — Election to include property in 
Class 8. 


History: Class 19 amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Definitions [Cl. 19]: “amount”, “business” — ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); igen alin: ”—_ ITA 248(1), Interpre- 
tation Act 35(1); “‘fi i “gross revenue”, “indivi- 
dual” —ITA 248(1); “mining” —Reg. 1 104(3); NE —ITA 
248(1); “resident in Canada” —ITA 250; “taxation year’ —ITA 249; 
“taxpayer” —ITA 248(1). 


Class 20 — (20 per cent) 
[Reg. 1100(1)(p)] 


Property that would otherwise be included in Class 3 or 6 


(a) that was acquired after December 5, 1963 and 
before April 1, 1967 that is 


(i) a building, 
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Cl. 23 — (100 per cent) 


(ii) an extension to a building, outside the previ- 
ously existing walls or roof of the building, if the 
aggregate cost of the extensions added in the afore- 
mentioned period exceeded the lesser of 


(A) $100,000, and 


(B) 25 per cent of the capital cost to the tax- 
payer of the building on December 5, 1963, or 


(iii) an addition or alteration to a property de- 
scribed in subparagraph (i) or (ii), 


and that has been certified by the Minister of Industry, 
upon application by the taxpayer in such form as may 
be prescribed by the Minister of Industry, 


(iv) to be situated in an area that was a designated 
area, as determined for the purposes of section 71A 
of the former Act (within the meaning assigned by 
paragraph 8(b) of the Income Tax Application 
Rules), 


(A) at the time the property was acquired, 


(B) in a case where the property was built by 
the taxpayer, at the time construction was com- 
menced, or 


(C) in a case where the property was built for 
the taxpayer pursuant to a contract entered into 
by the taxpayer, at the time the contract was en- 
tered into, and 


(v) to have not been used for any purpose whatever 
before it was acquired by the taxpayer; or 


(b) the capital cost of which was included in the ap- 
proved capital costs as defined in the Area Develop- 
ment Incentives Act upon which approved capital cost 
the Minister of Industry has based the amount of a de- 
velopment grant authorized under that Act. 

Related Provisions: Reg. 1103(2f) — Election to include property in 


Class 1, 3 or 6; Reg. 1704(d) — CCA — Farming and fishing: leasehold 
interests; Reg. 4600(1)(a) — Qualified: property. 

History: Class 20 amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part II, November 30, 1994. 

Definitions [Cl. 20]: “amount” —ITA 248(1); “building” — Reg 
1102(5), (5.1); “Minister”, “prescribed”, “property”, “taxpayer” —ITA 
248(1). 


Class 21 — (50 per cent) 
[Reg. 1100(1)(q)] 


Property that would otherwise be included in Class 8 or 
19 


(a) that was acquired after. December 5, 1963 and 
before April 1, 1967 and that 


(1) was acquired for use in a business carried on by 
the taxpayer that has been certified by the Minister 
of Industry, for the purposes of section 71A of the 
former Act (within the meaning assigned by para- 
graph 8(b) of the Income Tax Application Rules), 
to be a new manufacturing or processing business 
in a designated area for the fiscal period in which 
the property was acquired or for a subsequent fiscal 
period, and 


(ii) had not been used for any purpose whatever 
before it was acquired by the taxpayer; or 


(b) the capital cost of which was included in the ap- 
proved capital costs as defined in the Area Develop- 
ment Incentives Act upon which approved capital cost 
the Minister of Industry has based the amount of a de- 
velopment grant authorized under that Act. 


Reg. 
Cl. 23 


Related Provisions: Reg. 1103(2a) — Election to include property. in 
Class 8; Reg. 4600(2)(k) — Qualified property; 4604(2)(j) — Approved 
project property. 

History: Class 21 amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Definitions [Cl. 21]: “amount”, “business” —ITA 248(1); “fiscal pe- 
riod” —ITA 249.1; “Minister”, “property”, “taxpayer” — ITA 248(1). 


Class 22 
[Reg. 1100(1)(a)(xvi)] 


Property acquired by the taxpayer after March 16, 1964 
and 


(a) before 1988, or » 
(b) before 1990 


(i) pursuant to an obligation in writing entered into 
by the taxpayer before June 18, 1987, or 


(ii) that was under construction by or on behalf of 
the taxpayer on June 18, 1987 


that is power-operated movable equipment designed for 
the purpose of excavating, moving, placing or compacting 
earth, rock, concrete or asphalt, except a property in- 
cluded in Class 7. 


Related Provisions: Reg. 4600(2)(e) — Qualified property; 4603(a) — 
Qualified construction equipment; 4604(2)(d) — Approved project pro- 
perty; Reg. Sch. II:Cl. 38 —Earth-moving equipment acquired after 1987. 


History: Class 22 substituted by P.C. 1989-2464, s. 17, December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of 
property, acquired after 1987. 


Class 22 substituted by P.C. 1979-1487, s. 6, May 17, 1979, Canada Ga- 
zette, Part II, June 13, 1979. 

Definitions [Cl. 22]: “property”, “taxpayer” — ITA 248(1); “writing” — 
Interpretation Act 35(1). 


Interpretation Bulletins: IT-411R: Meaning of “construction”; IT- 
469R: CCA — earth-moving equipment. 


Class 23 — (100 per cent) 
[Reg. 1100(1)(a)(xvii)] 


Property that is 


(a) a leasehold interest or a concession in respect of 
land’ granted under or pursuant to an agreement in 
writing with the Canadian Corporation for the 1967 
World Exhibition where such leasehold interest or 
concession is to expire not later than June 15, 1968; 


(b) a building or other structure, including component 
parts, erected on land that is the subject matter of a 
leasehold interest or concession described in para- 
graph (a) where such building or other structure, in- 
cluding component parts, is of a temporary nature and 
is required by the agreement to be removed not later 
than June 15, 1968; 


(c) a leasehold interest or licence in respect of land 
granted under or pursuant to an agreement in writing 
with the Expo 86 Corporation where such leasehold 
interest or licence is to expire not later than January 
31, 1987; or 


(d) a building or other structure, including component 
parts, erected on land that is the subject matter of a 
leasehold interest or licence described in paragraph (c) 
where such building or other structure, including com- 
ponent parts, is of a temporary nature and is required 
by the agreement to be removed not later than January 
SIS19Se 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 23 property. 
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Ch. 23 Income Tax Regulations, Schedule I 


History: Paras. (c) and (d) added by P.C. 1984-3995, s. 2, December 13, 
1984, Canada Gazette, Part Il, January 9, 1985, applicable in respect of 
property acquired after 1983. 

Definitions [Cl. 23]: “building” — Reg 1102(S), (5.1); “property” — 
ITA 248(1); “structure” — Reg 1102(5), (5.1); “writing” — Interpretation 
Act 35(1). 


Class 24 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property acquired after April 26, 1965 and before 1971 


(a) that would otherwise be included in Class 2, 3, 6 or 
8 and that 


(1) was acquired primarily for the purpose of 
preventing, reducing or eliminating pollution of 


(A) any of the inland, coastal or boundary wa- 
ters of Canada, or 


(B) any lake, river, stream, watercourse, pond, 
swamp or well in Canada, 


by industrial waste, refuse or sewage created by 
operations in the course of carrying on a business 
by the taxpayer or that would be created by such 
operations if the property had not been acquired 
and used, and 


(11) had not been used for any purpose whatever 
before it was acquired by the taxpayer, 


but not including property acquired for use in the pro- 
duction of by-products or the recovery of materials un- 
less the by-products are produced from, or the materi- 
als are recovered from, materials that after April 26, 
1965, 


(iii) were being discarded as waste by the taxpayer, 
or 


(iv) were commonly being discarded as waste by 
other taxpayers who carried on operations of a type 
similar to the operations carried on by the taxpayer, 


and property acquired before 1999 


(b) that would otherwise be included in another class 
in this Schedule 


(i) that has not been included by the taxpayer in 
any other class, 


(ii) that had not been used for any purpose 
whatever before it was acquired by the taxpayer, 


(iii) that was acquired by the taxpayer after 1970 


the taxpayer in Canada (including any of the in- 
land, coastal or boundary waters of Canada) 
from a time that is before 1974, 


or that was acquired by him after May 8, 1972, that 
would otherwise have been property referred to in 
this subparagraph except that 


(F) it was acquired 


(1) for the purpose of gaining or producing 
income from a business by a taxpayer whose 
business includes the preventing, reducing 
or eliminating of pollution of a kind referred 
to in this subparagraph that is caused or that 
otherwise would be caused primarily by op- 
erations referred to in clause (C), (D) or (E) 
carried on by other taxpayers (not including 
persons referred to in section 149 of the 
Act), and 


(II) to be used in a business referred to in 
subclause (I) in the preventing, reducing or 
eliminating of pollution of a kind referred to 
in this subparagraph, or 


(G) it was acquired 


(1) for the purpose of gaining or producing 
income from a property by a corporation 
whose principal business is the purchasing 
of conditional sales contracts, accounts re- 
ceivable, bills of sale, chattel mortgages, 
bills of exchange or other obligations repre- 
senting part or all of the sale price of mer- 
chandise or services, the lending of money, 
or the leasing of property, or any combina- 
tion thereof, and 


(II) to be leased to a taxpayer (other than a 
person referred to in section 149 of the Act) 
to be used by him, in an operation referred 
to in clause (C), (D), (E) or (F), in the 
preventing, reducing or eliminating of pollu- 
tion of a kind referred to in this subpara- 
graph, and 


(iv) that has, upon application by the taxpayer to 
the Minister of the Environment, been accepted by 
that Minister as property the primary use of which 
is to be the preventing, reducing or eliminating of 
pollution of a kind referred to in subparagraph (iii), 


primarily for the purpose of preventing, reducing | and for the purposes of paragraphs (a) and (b) 


or eliminating pollution of 


(A) any of the inland, coastal or boundary wa- 
ters of Canada, or 


(B) any lake, river, stream, watercourse, pond, 
swamp or well in Canada, 


that is caused, or that, if the property had not been 
acquired and used, would be caused by 


(C) operations carried on by the taxpayer at a 
site in Canada at which operations have been 
carried on by him from a time that is before 
1974, 


(D) the operation in Canada of a building or 
plant by the taxpayer, the construction of which 
was either commenced before 1974 or com- 
menced under an agreement in writing entered 
into by him before 1974, or 


(E) the operation of transportation or other 
movable equipment that has been operated by 
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(c) where a corporation (in this paragraph referred to 
as the “predecessor corporation”) has, as a result of an 
amalgamation within the meaning assigned by subsec- 
tion 87(1) of the Act, merged at any time after 1973 
with one or more other corporations to form one cor- 
porate entity (in this paragraph referred to as the “new 
corporation’’), the new corporation shall be deemed to 
be the same corporation as, and a continuation of, the 
predecessor corporation; 


(d) where a corporation (in this paragraph referred to 
as the “subsidiary”) has been wound up at any time 
after 1973 in circumstances to which subsection 88(1) 
of the Act applies, the parent (within the meaning as- 
signed by that subsection) shall be deemed to be the 
same corporation as, and a continuation of, the subsid- 
iary; and 

(e) this class shall be read without reference to subpar- 
agraph (b)(1) where paragraph (c) or (d) applies to the 
taxpayer and the property was acquired before 1992. 


Cl. 27 — (50 per cent) 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 24 property; Reg. 4600(1)(a), 4600(2)(k) + Qualified property; 
4604(1)(a), 4604(2)(j) — Approved project property. 


History: The portion of Class 24 between paras. (a) and (b) amended by 
P.C. 1997-1033, s. 8, July 25, 1997, Canada Gazette, Part Il, August 20, 
1997, applicable after February 21, 1994. 


All that portion of Class 24 following subpara. (b)(iv) added by P.C. 1994- 
139, s. 24, January 27, 1994, Canada Gazette, Part II, February 9, 1994, 
applicable to 1974 et seq. 


Those portions of Class 24 preceding subpara. (a)(i) and following sub- 
para, (a)(ili) and preceding subpara. (b)(i) substituted by P.C. 1979-1487, 
s. 7, May 17, 1979, Canada Gazette, Part II, June 13, 1979. 


All that portion of para. (b) preceding subpara. (i) and subpara. (b)(iv) 
substituted by P.C. 1978-345, s. 1, February 9, 1978, Canada Gazette, Part 
II, February 22, 1978, effective on and after January 1, 1978. 


Definitions [CI. 24]: “building” — Reg 1102(5), (5.1); “business” — 
ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “class” — 
Reg. 1102 (1)-(3), (14), (14.1); “corporation” — ITA 248(1), /nterpreta- 
tion Act 35(1); “Minister” — ITA 248(1); “new corporation” — Reg. Sch. 
Il Cl. 24(c); “person” —ITA 248(1); “predecessor corporation” — Reg. 
Sch. If Cl. 24(c); “property” — ITA 248(1); “subsidiary” — Reg. Sch. II 
Cl. 24(d); “taxpayer” —ITA 248(1); “writing” — Interpretation Act 
35(1). 


Interpretation Bulletins: IT-336R: Pollution control property 
(archived). 


Class 25 — (100 per cent) 
[Reg. 1100(1)(a)(xvi11)] 


Property that would otherwise be included in another 
class in this Schedule that is property acquired by the 
taxpayer 


(a) before October 23, 1968, or 


(b) after October 22, 1968 and before 1974, where the 
acquisition of the property may reasonably be re- 
garded as having been in fulfilment of an obligation 
undertaken in an agreement made in writing before 
October 23, 1968 and ratified, confirmed or adopted 
by the legislature of a province by. a statute that came 
into force before that date, 


if the taxpayer was, on October 22, 1968, a corporation, 
commission or association to which, on the assumption 
that October 22, 1968 was in its 1969 taxation year, para- 
graph 62(1)(c) of the former Act (within the meaning as- 
signed by paragraph 8(b) of the Income Tax Application 
Rules), 


(c) would not apply; and 


(d) would have applied but for subparagraph (1) or (11) 
of that paragraph. 


Definitions [Cl. 25]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “corpo- 
ration” — ITA 248(1), Interpretation Act 35(1); “legislature” — Interpre- 
tation Act 35(1)“legislative assembly”; “property” — ITA 248(1); “prov- 
ince’ — Interpretation Act 35(1); “taxation year’—ITA 249; 
“taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


Class 26 — (5 per cent) 
[Reg. 1100(1)(a)(xix)] 


Property that is 
(a) a catalyst; or 
(b) deuterium enriched water (commonly known as 
“heavy water’) acquired after May 22, 1979. 


History: Class 26 amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Class 26 and rate substituted by P.C. 1979-1488, s. 3, May 17, 1979, Can- 
ada Gazette, Part II, June 13, 1979. 


Definitions [Cl. 26]: “property” — ITA 248(1). 


Reg. 
Cl. 27(c)(vii)(B) 


Class 27 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property acquired before 1999 that would otherwise be 
included in another Class in this Schedule 


(a) that has not been included by the taxpayer in any 
other class; 


(b) that had not been used for any purpose whatever 
before it was acquired by the taxpayer; 


(c) that was acquired by the taxpayer after March 12, 
1970 primarily for the purpose of preventing, reducing 
or eliminating air pollution by 


(i) removing particulate, toxic or injurious materi- 
als from smoke or gas, or 


_ (ii) preventing the discharge of part or all of the 
smoke, gas or other air pollutant, 


that is discharged or that, if the property had not been 
acquired and used, would be discharged into the at- 
mosphere as a result of 


(111) operations carried on by the taxpayer at a site 
in Canada at which operations have been carried on 
by him from a time that is before 1974, 


(iv) the operation in Canada of a building or plant 
by the taxpayer, the construction of which was ei- 
ther commenced before 1974 or commenced under 
an agreement in writing entered into by him before 
1974, or 


(v) the operation of transportation or other movable 
equipment that has been operated by the taxpayer 
in Canada (including any of the inland, coastal or 
boundary waters of Canada) from a time that is 
before 1974, 


or that was acquired by him after May 8, 1972, that 
would otherwise have been property referred to in this 
paragraph except that 


(vi) it was acquired 


(A) for the purpose of gaining or producing in- 
come from a business by a taxpayer whose bus- 
iness includes the preventing, reducing or elimi- 
nating of air pollution that is caused or that 
otherwise would be caused primarily by opera- 
tions referred to in subparagraphs (iii), (iv) or 
(v) carried on by other taxpayers (not including 
persons referred to in section 149 of the Act), 
and 


(B) to be used in a business'referred to in clause 
(A) in the preventing, reducing or eliminating 
of air pollution in a manner referred to in this 
paragraph, or 


(vii) it was acquired 


(A) for the purpose of gaining or producing in- 
come from a property by a corporation whose 
principal business is the purchasing of condi- 
tional sales contracts, accounts receivable, bills 
of sale, chattel mortgages, bills of exchange or 
other obligations representing part or all of the 
sale price of merchandise or services, the lend- 
ing of money, or the leasing of property, or any 
combination thereof, and 


(B) to be leased to a taxpayer (other than a per- 
son referred to in section 149 of the Act) to be 
used by him, in an operation referred to in sub- 
paragraph (iit), (iv), (v) or (vi), in the prevent- 
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ing, reducing or eliminating of air pollution in a 
manner referred to in this paragraph; and 


(d) that has, upon application by the taxpayer to the 
Minister of the Environment, been accepted by that 
Minister as property the primary use of which is to be 
the preventing, reducing or eliminating of air pollution 
in a manner referred to in paragraph (c); 


and for the purposes of paragraphs (a) to (d), 


(e) where a corporation (in this paragraph referred to 
as the “predecessor corporation”) has, as a result of an 
amalgamation within the meaning assigned by subsec- 
tion 87(1) of the Act, merged at any time after 1973 
with one or more other corporations to form one cor- 
porate entity (in this paragraph referred to as the “new 
corporation’’), the new corporation shall be deemed to 
be the same corporation as, and a continuation of, the 
predecessor corporation; 


(f) where a corporation (in this paragraph referred to 
as the “subsidiary”) has been wound up at any time 
after 1973 in circumstances to which subsection 88(1) 
of the Act applies, the parent (within the meaning as- 
signed by that subsection) shall be deemed to be the 
same corporation as, and a continuation of, the subsid- 
lary; and 
(g) this class shall be read without reference to para- 
graph (a) where paragraph (e) or (f) applies to the tax- 
payer and the property was acquired before 1992. 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 27 property; Reg. 4600(1)(a), 4600(2)(k) — Qualified property; 
4604(1)(a), 4604(2)G) — Approved project property. 
History: The opening words ,of Class 27 amended by P.C. 1997-1033, s. 
9, July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable 
after February 21, 1994. 
That portion of Class 27 following para. (d) added by P.C. 1994-139, s. 
25, January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applica- 
ble to 1974 et seq. 


That portion of Class 27 preceding para. (a) substituted by P.C. 1979- 
1487, s. 8, May 17, 1979, Canada Gazette, Part II, June 13, 1979. 


All that portion of Class 27 preceding para. (a) and para (d) substituted by 
P.C. 1978-345, s. 2, February 9, 1978, Canada Gazette, Part II, February 
22, 1978, effective on and after January 1, 1978. 


Definitions [Cl. 27]: “building” — Reg 1102(5), (5.1); “business” — 
ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “class” — 
Reg. 1102 (1)-@G), (14), (14.1); “corporation” — ITA 248(1), Interpreta- 
tion Act 35(1); “Minister” — ITA 248(1); “new corporation” — Reg. Sch. 
II Cl. 27(e); “person” — ITA 248(1); “predecessor corporation” — Reg. 
Sch. II Cl. 27(e); “property” — ITA 248(1); “subsidiary” — Reg. Sch. II 
Cl. 27(f); “taxpayer? —ITA 248(1); “writing” — Interpretation Act 
35(1). 


Interpretation Bulletins: 
(archived). 


IT-336R: Pollution © control 


property 


Class 28 — (30 per cent) 
[Reg. 1100(1)(a)(xx), 1100(1)(w), (zc)(i)(H)] 


Property situated in Canada that would otherwise be in- 
cluded in another class in this Schedule that 


(a) was acquired by the taxpayer 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987, or 


(C) that is machinery or equipment that is a 
fixed and integral part of a building, structure, 
plant facility or other property that was under 


Income Tax Regulations, Schedule I 


construction by or on behalf of the taxpayer on 
June 18, 1987, 


and that 


(b) was acquired by the taxpayer principally for the 
purpose of gaining or producing income from one or 
more mines operated by the taxpayer and situated in 
Canada and each of which 


(i) came into production in reasonable commercial 
quantities after November 7, 1969, or 


(ii) was the subject of a major expansion after No- 
vember 7, 1969 


(A) whereby the greatest designed capacity, 
measured in weight of input of ore, of the mill 
that processed the ore from the mine was not 
less than 25% greater in the year following the 
expansion than it was in the year preceding the 
expansion, or 


(B) where in the one-year period preceding the 
expansion, 


(1) the Minister, in consultation with ‘the 
Minister of Natural Resources, determines 
that the greatest designed capacity of the 
mine, measured in weight of output of ore, 
immediately after the expansion was not less 
than 25% greater than the greatest designed 
capacity of the mine immediately before the 
expansion, and 


(II) either 


1. no mill processed the ore from the 
mine at any time, or 


2. the mill that processed the ore from 
the mine processed other ore, 


(c) was acquired by the taxpayer 
(i) after November 7, 1969, 


(ii) before the coming into production of the mine 
or the completion of the expansion of the mine re- 
ferred to in subparagraph (b)(i) or (i1), as the case 
may be, and 


(111) in the case of a mine that was the subject of a 
major expansion described in subparagraph (b)(11), 
in the course of and principally for the purposes of 
the expansion, 


(d) had not, before it was acquired by the taxpayer, 
been used for any purpose whatever by any person 
with whom the taxpayer was not dealing at. arm’s 
length, and 


(e) is any of the following, namely, 


(1) property that was acquired before the mine 
came into production and that would, but for this 
class, be included in Class 10 by virtue of para- 
graph (g), (k), (1) or (r) of that class or would have 
been so included in that class if it had been ac- 
quired after the 1971 taxation year, 


(i1) property that was acquired before the mine 
came into production and that would, but for this 
class, be included in Class 10 by virtue of para- 
graph (m) of that class, or 


(11) property that was acquired after the mine came 
into production and that would, but for this class, 
be included in Class 10 by virtue of paragraph (g), 
(k), (1) or (r) of that class, 


or that would be described in paragraphs (b) to (e) if in 
those paragraphs each reference to a “mine” were read as 
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Cl. 30 — (40 per cent) 


a reference to a “mine that is a location in a bituminous 
sands deposit, oil sands deposit or oil shale deposit from 
which material is extracted”, and each reference to “after 
November 7, 1969” were read as “before November 8, 
1969”. E92 


Related Provisions: Reg. 1101(4a), (4b) — Separate class for certain 
property under Class 20; Reg. 1104(5), (6.1) — Income from a mine; Reg. 
1104(7) — Extended meaning of “mine”; Reg. 1104(8.1) — Production in 
paras. (c) and (e) means production in reasonable commercial quantities; 
Reg. 1205(1)(c) — Earned depletion base — 1206(1)“bituminous sands 
equipment”; Reg. 4600(1)(b), 4600(2)(j) — Qualified property; Reg. 
4601(a)(vi) — Qualified transportation equipment; Reg. 4604(2)G) — Ap- 
proved project property: 

History: Cls. (b(ii)(A) and (B) amended by P.C. 2000-1331, subsec. 5(2), 
August 23, 2000, Canada Gazette, Part Il, September 13, 2000, applicable 
to expansions commencing after September 13, 2000. 


Subpara. (b)(ii) substituted by P.C. 1994-139, s. 26, January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to expansions of 
mines commencing after June 18, 1987. 


Class 28 substituted by P.C. 1989-2464, s. 18, December 14, 1989, Can- 
ada Gazette, Part Il, January 3, 1990, applicable in respect of property 
acquired after 1987. 


Subpara. (d)(iii) substituted by P.C. 1980-3279, s. 5, December 4, 1980, 
Canada Gazette, Part Il, December 24, 1980, effective in respect of pro- 
perty acquired after December 11, 1979. 


Subparas. (d)(ii), (ii1) substituted for subpara. (i1) by P.C. 1978-344, s. 8, 
February 9, 1978, Canada pia Part II, February 22, 1978, effective 
after March: 31,1977. 


Definitions [Cl. 28]: ‘“arm’s length” — ITA 251(1); : “bituminous 
sands” —ITA 248(1); “building” — Reg 1102(5), (5.1);, “Canada” — 
ITA 255, Interpretation Act. 35(1); “class” — Reg. 1102 (1)-(3), (14), 
(14.1); “income from a mine” — Reg. 1104(5), (6.1)(a); “mine” 
1104(7)(a); “Minister”, “person” —ITA 248(1); “production” — Reg. 
1104(8.1); “property” — ITA '248(1); “structure” — Reg 1102(5), (5.1); 
“taxation year” —ITA 249; “taxpayer? — ITA 248(1); “writing” — In- 
terpretation Act 35(1). 


‘Class 29 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property not included in Class 41 because of paragraph 
(Cc) or (d) of that Class that would otherwise be included 
in another class in this Schedule | 


(a) that is property manufactured by the taxpayer, the 
manufacture of which was completed by him after 
May 8, 1972, or other property acquired by the tax- 
payer after May 8, 1972, 
(i) to be used directly or indirectly by him in Can- 
ada primarily in the manufacturing or processing of 
goods for sale or lease, or 


(11) to be leased, in the ordinary course of carrying 
on a business in Canada of the taxpayer, to a lessee 
who can reasonably be expected to use, directly or 
indirectly, the property in Canada primarily in Ca- 
nadian field processing carried on by the lesseé or 
in the manufacturing or processing by the lessee of 
goods for sale or lease, if the taxpayer is a corpora- 
tion whose principal business. is 


(A) leasing property, 

(B) manufacturing property that it sells or 
leases, 

(C) the lending of money, 


(D) the purchasing of conditional sales con- 
tracts, accounts receivable, bills of sale, chattel 
mortgages, bills of exchange or other obliga- 
tions representing part or all-of the sale price of 
merchandise or services, or 

(E) selling or servicing a type of property that it 
also leases, 


Reg. 
Cl. 30 


or any combination thereof, unless use of the pro- 
perty by the lessee commenced before May 9, 
1972: 


(b) that is 


(i) property that, but for this class, would be in- 
cluded in Class 8, except railway rolling stock or a 
property described in paragraph (j) of Class 8, 


(ii) an oil or water storage tank, 
(111) a powered industrial lift truck, 


_(iv) electrical generating equipment described in 
Class 9, or 


(v) property described in paragraph (b) or (f) of 
Class 10; and 


(c) that is property acquired by the taxpayer 
(i) before 1988, or 
(11) before 1990 


(A) pursuant.to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf 
of the taxpayer on June 18, 1987, or 


(C) that is machinery or equipment that is a 
fixed and integral part of a building, structure, 
plant facility or other property that was under 
construction by or on behalf of the taxpayer on 
June 18, 1987. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable 
to Class 29 property; Reg. 1104(9), 4600(2)(k) —- Definition of manufac- 
turing or processing; 4604(2)q) — Approved oles property; Reg. Sch. 
Il Cl. 39. 


History: The opening words of Class 29 of Schedule II, and the portion of 
subpara. (a)(ii) before cl. (A), amended by P.C. 1999-629, s. 14, April 15, 
1999, Canada Gazette, Part IL, April 28, 1999, applicable to taxation years 
that begin after 1996. 


Para. (c) added by P.C. 1989-2464, s. 19, December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property ac- 
quired after 1987. 


Selected Cases [Cl. 29]: Donohue Normick Inc. v. Canada, [1995] 
E.T.C. 2158; 96 DTC 6061 (FCA) (Classification depends on expectation 
of use of item). 


Definitions [Cl. 29]: “building” — Reg 1102(5), (5.1); “business” — 
ITA 248(1); “Canada” — ITA 255, BRR HSER Act 35(1); “Canadian 
field processing” 248(1); “class” — Reg. 1102 (1)-(3), (4), 
(14.1); “corporation” — ITA 248(1), Interpretation Act 35(1); “manufac- 
turing or processing” — Reg. 1104(9); “property” — ITA 248(1); “struc- 
ture” — Reg 1102(S), (5.1); “taxpayer” — ITA 248(1); “writing” — Inter- 
pretation Act 35(1). 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-283R2: 
CCA — Videotapes, videotape cassettes, films, computer software and 
master recording media (archived); IT-411R: Meaning of “construction”. 


Class 30 — (40 per cent) 
[Reg. 1100(1)(a)(xxi)] 


Property that is an unmanned telecommunication space- 
craft designed to orbit above the earth and acquired by the 
taxpayer 
(a) before 1988, or 
(b), before 1990 
(i) pursuant to an obligation in writing entered into 
by the taxpayer before June 18, 1987, or 


(ii) that was under construction by or on behalf of 
the taxpayer before June 18, 1987. 


Related Provisions:.Reg. 1101(5a) — Separate class. 
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History: Class 30 substituted by P.C. 1989-2464, s. 20, December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of 
property acquired after 1987. 

Definitions [CI. 30]: “property”, “taxpayer” — ITA 248(1); “writing” — 
Interpretation Act 35(1). 


Class 31 — (5 per cent) 
[Reg. 1100(1)(a)(xxu)] 
Property that is a multiple-unit residential building in 
Canada that would otherwise be included in Class 3 or 
Class 6 and in respect of which 


(a) a certificate has been issued by Canada Mortgage 
and Housing Corporation certifying 


(1) in respect of a building that would otherwise be 
included in Class 3, that the installation of footings 
or any other base support of the building was 
commenced 


(A) after November 18, 1974 and before 1980, 
or 


(B) after October 28, 1980 and before 1982, 
as the case may be, and 


(i1) in respect of a building that would otherwise be 
included in Class 6, that the installation of footings 
or any other base support of the building was com- 
menced after December 31, 1977 and before 1979, 


and that, according to plans and specifications for the 
building, not less than 80 per cent of the floor space 
will be used in providing self-contained domestic es- 
tablishments and related parking, recreation, service 
and storage areas; 


(b) not more than 20 per cent of the floor space is used 
for any purpose other than the purposes referred to in 
paragraph (a); 

(c) the certificate referred to in paragraph (a) was is- 
sued on or before the later of 


(i) December 31, 1981, and 


(11) the day that is 18 months after the day on 
which the installation of footings or other base sup- 
port of the building was commenced; and 


(d) the construction of the building proceeds, after 
1982, without undue delay, taking into consideration 
acts of God, labour disputes, fire, accidents or unusual 
delay by common carriers or suppliers of materials or 
equipment; . 

and that was acquired by the taxpayer 
(e) before June 18, 1987, or 
(f) after June 17, 1987 pursuant to 


(i) an obligation in writing entered into by the tax- 
payer before June 18, 1987, or 


(11) the terms of a prospectus, preliminary prospec- 
tus, registration statement, offering memorandum 
or notice required to be filed with a public author- 
ity in Canada and filed before June 18, 1987 with 
that public authority. 


Related Provisions: Reg. 1101(5b) — Separate class where property 
cost $50,000 or more. 


History: All that portion of Class 31 following para. (d) added by P.C. 
1989-2464, s. 21, December 14, 1989, Canada Gazette, Part II, January 3, 
1990, applicable in respect of property acquired after June 18, 1987. 
Para. (d) substituted by P.C. 1982-3667, December 2, 1982, Canada Ga- 
zette, Part Il, December 22, 1982. 

All that portion of para. (a) preceding subpara. (ii) substituted, paras. (c), 
(d) added by P.C. 1981-733, s. 3, March 19, 1981, Canada Gazette, Part 
II, April 8, 1981, effective commencing October 29, 1980. 
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Subpara. (a)(i) substituted by P.C. 1979-1487, s. 9, May 17, 1979, Canada 
Gazette, Part II, June 13, 1979, effective January 1, 1979. 

Class 31 substituted by P.C. 1978-345, s..3, February 9, 1978, Canada 
Gazette, Part II; February 22, 1978, effective on and after January 1, 1978. 
Selected Cases [Cl. 31]: Blouin v. Canada, [1995] 2 C.T.C. 412 
(FCTD) (Even certificate obtained by fraud is binding upon Minister). 
Definitions [Cl. 31]: “building” — Reg 1102(5), (5.1); “Canada” — ITA 
255, Interpretation Act 35(1); “month” — Interpretation Act 35(1); “‘pro- 
perty’ —ITA 248(1); “related” —ITA 251(2)-(6); “self-contained. do- 
mestic establishment’, “taxpayer” — ITA 248(1); “writing” — Interpreta- 
tion Act 35(1). 

Interpretation Bulletins: [T-195R4: Rental property — CCA restric- 
tions; IT-367R3: CCA — multiple-unit residential buildings (archived). 


Forms: TX87: Application for a copy of a MURB certificate. 


Class 32 — (10 per cent) 
[Reg. 1100(1)(a)(xxiii)] 
Property that is a multiple-unit residential building in 
Canada that would otherwise be included in Class 6 if the 
reference to “1979” in subparagraph (a)(viii) of that Class 
were read as a reference to “1980”, and in respect of 
which 


(a) a certificate has been issued by Canada Mortgage 
and Housing Corporation certifying 


(i) that the installation of footings. or any other base 
support of the building was commenced after No- 
vember 18, 1974 and before 1978, and 


(i1) that, according to plans and specifications for 
the building, not less than 80% of the floor space 
will be used in providing self-contained domestic 
establishments and related parking, recreation, ser- 
vice and storage areas; and 


(b) not more than 20 per cent of the floor space is used 
for any purpose other than the purposes referred to in 
subparagraph (a)(ii). 

History: All that portion of Class 32 preceding para. (a) substituted by 


P.C. 1978-3768, s. 4, December 14, Canada Gazette, Part Il; December 
27, 1978, effective January 1, 1979. 


Definitions [Cl. 32]: “building” — Reg 1102(5), (5.1); “Canada” — ITA 
255, Interpretation Act 35(1); “property” — ITA 248(1); “related” —ITA 
251(2)-(6); “self-contained domestic establishment” — ITA 248(1). 


Interpretation Bulletins: IT-195R4: Rental property — CCA restric- 
tions; IT-367R3: CCA — multiple-unit residential buildings (archived); . 


Forms: TX87: Application for a copy of a MURB certificate. 


Class 33 — (15 per cent) 
[Reg. 1100(1)(a)(xxiv)] 
Property that is a timber resource property. 


Definitions [Cl. 33]: “property” — ITA 248(1); “timber resource pro- 
perty” — ITA 13(21), 248(1). 


Interpretation Bulletins: IT-481: Timber resource property and timber 
limits. 


Class 34 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property that would otherwise be included in Class i, 2 or 
8 


(a) that is 
(i) electrical generating equipment, 
(i1) production equipment and pipelines of a dis- 
tributor of heat, 
(iii) steam generating equipment that was acquired 
by the taxpayer primarily for the purpose of pro- 
ducing steam to operate property described in sub- 
paragraph (1), or | 
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(iv) an addition to a property described in subpara- 
graph (i), (11) or (iii), . 
but not including buildings or other structures, 


(b) that was acquired by the taxpayer after May 25, 
1976, 


(c) that 


(i) was acquired by the taxpayer for use by him ina 
business carried on in Canada, or 


(11) is to be leased by the taxpayer to a lessee for 
use by the lessee in Canada, and 


(d) that is property in respect of which a certificate has 
been issued 


(1) before December 11, 1979 by the Minister of 
Industry, Trade and Commerce certifying that the 
property is part of a plan designed to 


(A) produce heat derived primarily from the 
consumption of wood wastes or municipal 
wastes, 


(B) produce electrical energy by the utilization 
of fuel that is petroleum, natural gas or related 
hydrocarbons, coal, coal gas, coke, lignite or 
peat (in this clause referred to as “fossil fuel”), 
wood wastes or municipal wastes, or any com- 
bination thereof, if the consumption of fossil 
fuel (expressed as the high heat value of the 
fossil fuel), if any, chargeable to electrical en- 
ergy on an annual basis in respect of the pro- 
perty is no greater than 7,000 British Thermal 
Units per kilowatt-hour of electrical energy pro- 
duced, or 


(C) recover heat that is a by-product of an in- 
dustrial process, or 


(11) after December 10, 1979 by the Minister of En- 
ergy, Mines and Resources certifying that the pro- 
perty is part of a plan designed to 


(A) produce heat derived primarily from the 
consumption of natural gas, coal, coal gas, lig- 
nite, peat, wood wastes or municipal wastes, or 
any combination thereof, 


(B) produce electrical energy by the utilization 
of fuel that is petroleum, natural gas or related 
hydrocarbons, coal, coal gas, coke, lignite or 
peat (in this clause referred to as “fossil fuel’), 
wood wastes or municipal wastes, or any com- 
bination thereof, if the consumption of fossil 
fuel (expressed as the high heat value of the 
fossil fuel), if any, chargeable to electrical en- 
ergy on an annual basis in respect of the pro- 
perty is no greater than 7,000 British Thermal 
Units per kilowatt-hour of electrical energy pro- 
duced, or 


(C) recover heat that is a by-product of an in- 
dustrial process, 


other heating equipment, and solar water heaters, 
used to 


(A) heat a liquid or air to be used directly in the 
course of manufacturing or processing, 


(B) provide space heating when installed in a 
new building or other new.structure at the time 
of its original construction where that construc- 
tion commenced after December 10, 1979, or 


(C) heat water for a use other than a use de- 
scribed in clause (A) or (B), 


(ii) a hydro electric installation of a producer of 
hydro electric energy with a planned maximum 
generating capacity not exceeding 15 megawatts 
upon completion of site development that is the 
generating equipment and plant (including struc- 
tures) of that producer including a canal, a dam, a 
dyke, an overflow spillway, a penstock, a power- 
house complete with generating equipment and 
other equipment ancillary thereto, control equip- 
ment, fishways or fish bypasses and transmission 
equipment, except distribution equipment and a 
property included in Class 10 or 17, 


(1i1) heat recovery equipment that is designed to 
conserve energy or reduce the requirement to ac- 
quire energy by extracting and reusing heat from 
thermal waste including condensers, heat exchange 
equipment, steam compressors used to upgrade low 
pressure steam, waste heat boilers and ancillary 
equipment such as control panels, fans, instruments 
or pumps, 


(iv) an addition or alteration to a hydro electric in- 
stallation described in subparagraph (ii) that results 
in a change in generating capacity if the new maxi- 
mum generating capacity at the hydro electric in- 
stallation does not exceed 15 megawatts, or 


(v) a fixed location device acquired after February 
25, 1986, that is a wind energy conversion system 
designed to produce electrical energy, consisting of 
a wind-driven turbine, generating equipment and 
related equipment, including controi and condition- 
ing equipment, support structures, a powerhouse 
complete with equipment ancillary thereto, and 
transmission equipment, but not including distribu- 
tion equipment, equipment designed to store elec- 
trical energy or property included in Class 10 or 


> 


(f) that 


(i) was acquired by the taxpayer for use by him for 
the purpose of gaining or producing income from a 
business carried on in Canada or from property sit- 
uated in Canada, or 


(ii) is to be leased by the taxpayer to a lessee for 
use by the lessee in Canada, and 


(g) that is property in respect of which a certificate has 
been issued by the Minister of Energy, Mines and 
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and property that was acquired by the taxpayer after De- 
cember 10, 1979 (other than property described in para- 
graph (a)) and would otherwise be included in another | but not including 


Class in this Schedule (h) property in respect of which a certificate issued 
(e) that is under paragraph (d), (g) has been revoked pursuant to 
subsection 1104(11), 


Resources, 


(1) active solar heating equipment including solar 


collectors, solar energy conversion equipment, (i) property that had been used before it was acquired 
storage equipment, control equipment, equipment by the taxpayer unless the property had previously 
designed to interface solar heating equipment with been included in Class 34 for the purpose of comput- 
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ing the income of the person from whom it was 
acquired, 


(j) property acquired by the taxpayer after February 
21, 1994 other than 


(1) property acquired by the taxpayer 


(A) pursuant to an agreement of purchase and 
sale in writing entered into by the taxpayer 
before February 22, 1994,” 


(B) in order to satisfy a legally binding obliga- 
tion entered into by the taxpayer in writing 
before February 22, 1994 to sell electricity to a 
public power utility in Canada, 


(C) that was under construction by or on behalf 
of the taxpayer on February 22, 1994, or 


(D) that is machinery or equipment that is a 
fixed and integral part of a building, structure or 
other property that was under construction by or 
on behalf of the taxpayer on February 22, 1994, 
and 


(ii) property acquired by the taxpayer before 1996 


(A) pursuant to an agreement of purchase and 
sale in writing entered into before 1995 to ac- 
quire the property from a person or partnership 
in circumstances where 


(I) the property was part of a project that 
was under construction by the person or 
partnership on February 22, 1994, and 


(II) it is reasonable to conclude, having re- 
gard to all of the circumstances, that the per- 
son or partnership constructed the project 
with the intention of transferring all or part 
of the project to another taxpayer after com- 
pletion, or 


(B) pursuant to an agreement in writing entered 
into before 1995 by the taxpayer with a person 
or partnership where the taxpayer agrees to as- 
sume a legally binding obligation entered into 
by the person or partnership before February 
22, 1994 to sell electricity to a public power 
utility in Canada, or 


(k) property in respect of which a certificate has not 
been issued under paragraph (d) or (g) before the time 
that is the later of 


(i) the end of 1995, and 


(11) 2 years after the property is acquired by the tax- 
payer or, where the property is property acquired in 
circumstances to which paragraph (j) applies, 2 
years after substantial completion of the property. 
Related Provisions: Reg. 1 100(2)(a)(iv) — Half-year rule inapplicable 
to Class 34 property; Reg. 1100(24), (25) — Limitation on deduction for 
specified energy property; Reg. 1104(11) —Revocation of certificate; 
Reg. 4600(2)(k) — Qualified property; Reg. 4604(2)(4j) — Approved pro- 
ject property. 
History: Paras. (j) and (k) added to Class 34 by P.C. 1997-1033, s. 10, 
July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable after 
February 21, 1994. 


That portion of Class 34 preceding para. (a) substituted by P.C. 1989- 
2464, s. 22, December 14, 1989, Canada Gazette, Part II, January 3, 1990, 
applicable in respect of property acquired after 1987. 


Subpara. (e)(v) added by P.C. 1987-2354, November 26, 1987, Canada 
Gazette, Part Il, December 9, 1987. 


Para. (b), subparas. (c)(ii), (f)(i1), cl. (e)(@)(B), and that portion following 
para. (d) and preceding para. (e) substituted by P.C. 1985-2673, s. 2, Au- 
gust 28, 1985, Canada Gazette, Part Il, September 18, 1985. 
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Cls. (d)(i)(C), (ii)(C) substituted by P.C. 1984-2044, subsecs. 3(2), (4), 
June 14, 1984, Canada Gazette, Part Il, June 27, 1984. 


Subpara. (a)(iv) added, paras. (b)—(f) substituted, paras. (g)—(1) added by 
P.C. 1980-3323, s. 2, December 4, 1980, Canada Gazette, Part Il, Decem- 
ber 24, 1980; paras. (b)-(i) effective December 11, 1979. 


Para. (b) and subpara. (c)(ii) substituted by P.C. 1980-327, February 1, 
1980, Canada Gazette, Part II, February 13, 1980, effective January 1, 
1980. 


Definitions [Cl. 34]: “building” — Reg 1102(5), (5.1); “business” — 
ITA 248(1); “Canada” —ITA 255, Interpretation Act: 35(1); “fossil 
fuel” — Reg. Sch. II Cl. 34(d)(i)(B), (1i)(B); “Minister” — ITA 248(1); 
“person”, “property” — ITA 248(1); “related” — ITA 251(2)-(6); “struc- 
ture” — Reg 1102(5), (5.1); “taxpayer” — ITA 248(1); “writing” — Inter- 
pretation Act 35(1). 


Class 35 — (7 per cent) 
[Reg. 1100(1)(a)(xxv), 1100(1)(z.1b), 1100(1)(z. Ic), 
1100(1)(ze)()()I] 
Property not included in any other class that is | 
(a).a railway car acquired after May 25, 1976; or 


(b) a rail suspension device designed to carry trailers 
that are designed to be hauled on both highways and 
railway tracks. 
Related Provisions: Reg. 1100(1)(z.1c) — Additional CCA for railway 
common carriers; Reg. 1100(1.13)(a)(viii) — Exclusion from specified 


leasing property rules; Reg. 1101(5d)—(Sd.2) — Separate classes; Reg. 
1103(2i1) — Election to include Class 7(h) property in Class 35. 


History: Class 35 substituted by P.C. 1994-139, s. 27, January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to property acquired 
after December 23, 1991, other than property acquired by a taxpayer 
before 1993 


(a) pursuant to an agreement in writing entered into before December 
24, 1991; or 
(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 
Definitions [Cl. 35]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” — ITA 248(1). 


Class 36 


Property acquired after December 11, 1979 that is 
deemed to be depreciable property by virtue of paragraph 
13(5.2)(c) of the Act. 


Related Provisions: Reg. 1101(5g) — Separate class. 


History: Class 36 added by P.C. 1982-599, subsec. 6(2), February 25, 
1982, Canada Gazette, Part II, March 10, 1982, applicable in respect of 
property acquired after December 11, 1979. 

Definitions [Cl. 36]: “depreciable property’ —ITA 13(21), 248(1); 
“property” — ITA 248(1). 


Class 37 — (15 per cent) 
[Reg. 1100(1)(a)(xxvi)] 


Property that would otherwise be included in another 
class. in this Schedule that is property used in connection 
with an amusement park, including 


(a) land improvements (other than landscaping) for or 
in support of park activities, including 


(i) roads, sidewalks, parking areas, storage areas, 
or similar surface constructions, and 
(ii) canals, 


(b) buildings (other than warehouses, administration 
buildings, hotels or motels), structures and equipment 
(other than automotive equipment), including 


(i) rides, attractions and appurtenances associated 
with a ride or attraction, ticket booths and facades, 


(11) equipment, furniture and fixtures, in or attached 
to a building included in this class, 
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Cl. 41 — (25 per cent) 


(iii) bridges, and 
(iv) fences or similar perimeter structures, and 


(c) automotive equipment (other than automotive 
equipment designed for use on highways or streets), 


and property not included in another class in this Sched- 
ule that is a waterway or a land improvement (other than 
landscaping, clearing or levelling land) used in connec- 
tion with an amusement park. 

Related Provisions: Reg. 1103(2b) — Election to include earlier pro- 


perty in Class 37; Reg. 1104(12) — Meaning of “amusement park”; Reg. 
1104(12); 4604(1)(a), 4604(2)(k) — Approved project property. 
History: Class 37 added by P.C. 1982-599, subsec. 6(2), February 25, 
1982, Canada Gazette, Part Il, March 10, 1982. 

Definitions [Cl. 37]: “amusement park” — Reg. 1104(12); “associ- 
ated” — ITA 256; “building” — Reg 1102(5), (5.1); “class” — Reg. 1102 
(1)-(3), (14), (14.1);. “property” —ITA 248(1); .“structure” — Reg 
1102(5).945; 4): 


Class 38 
[Reg. 1100(1)(zd)] 


Property not included in Class 22 but that would other- 
wise be included in that class if that class were read with- 
out reference to paragraphs (a) and (b) thereof. 

Related Provisions: Reg. 1101(51) — Election for separate class; Reg. 


4600(2)(e) — Qualified property; 4603(a)— Qualified construction 
equipment; 4604(2)(d) — Approved project property. 


History: Class 38 added by P.C. 1989-2464, s. 23, December 14, 1989, 
Canada Gazette, Part Il, January 3, 1990, applicable in respect of property 
acquired after 1987. 

Definitions [Cl. 38]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” —ITA 248(1). 

Interpretation Bulletins: IT-411R: Meaning of “contruction”; IT-469R: 
CCA — Earth-moving equipment. 


Class 39 
[Reg. 1100(1)(ze)] 


Property acquired after 1987 and before February 26, 
1992 that is not included in Class 29, but that would oth- 
erwise be included in that Class if that Class were read 
without reference to subparagraphs (b)(ii1) and (v) and 
paragraph (c) thereof. 

Related Provisions: Reg. 1104(9); 4600(2)(k) — Qualified property; 
4604(2)() — Approved project property; Sch. II:Cl. 43. 

History: Class 39 substituted by P.C. 1994-230, s. 10, February 10, 1994, 


Canada Gazette, Part Il, February 23, 1994, applicable to’ property ac- 
quired after February 25, 1992. 


Class 39 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property ac- 
quired after 1987. 


Selected Cases [Cl. 39]: Will-Kare Paving & Contracting Ltd. v. 
Canada, [2000] 3 C.T.C. 463 (SCC); aff’g [2000] 3 C.T.C. 463 (FCA); 
aff’ g [1996] 2 C.T.C. 2426 (TCC) (“Primary” means the most important, 
not just one of many purposes or reasons). 

Definitions [Cl. 39]: “property” — ITA 248(1). 


interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-283R2: 
CCA — Videotapes, videotape cassettes, films, computer software and 
master recording media (archived); IT-411R: Meaning of “construction”. 


Class 40 
[Reg. 1100(1)(zf)] 


Property acquired after 1987 and before 1990 that is a 
powered industrial lift truck or property described in para- 
graph (b) or (f) of Class 10 and that is property not in- 
cluded in Class 29 but that would otherwise be included 
in that class if that class were read without reference to 
paragraph (c) thereof. 


Reg. 
Cl. 41(a.1) 


Related Provisions: Reg. 1103(2e) — Transfer from Class 40 to Class 
10; 4600(2)(k) — Qualified property; 4604(2)(j) —.Approved project 
property. 

History: Class 40 added by P.C. 1989-2464, s. 23, December 14, 1989, 
Canada Gazette, Part II, January 3, 1990, applicable in respect of property 
acquired after 1987. 

Definitions [Cl. 40]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” — ITA 248(1). 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of 
manufacturing and processing machinery and equipment; IT-283R2: 
CCA — Videotapes, videotape cassettes, films, computer software and 
master recording media (archived). 


Class 41 — (25 per cent) 
[Reg. 1100(1)(a)(xxvii), 1100(1)(y)] 


Property 


(a) not included in Class 28 that would otherwise be 
included in that class if that Class were read without 
reference to paragraph (a) of that Class, and if subpar- 
agraphs (e)(i) to (iii) of that Class were read as fol- 
lows: 


“(i) property that was acquired before the mine 
came into production and that would, but for this 
Class, be included in Class 10 because of para- 
graph (g), (k), (1) or (r) of that class or would 
have been so included in that class if it had been 
acquired after the 1971 taxation year, and pro- 
perty that would, but for this class, be included in 
Class 41 because of subsection 1102(8) or (9), 


(ii) property that was acquired before the mine 
came into production and that would, but for this 
Class, be included in Class 10 because of para- 
graph (m) of that Class, or 


(iii) property that was acquired after the mine 
came into production and that would, but for this 
Class, be included in Class 10 because of para- 
graph (g), (k), (1) or (©) of that Class, and property 
that would, but for this Class, be included in 
Class 41 because of subsection 1102(8) or (9);” 


(a.1) that is the portion, expressed as a percentage de- 
termined by reference to capital cost, of property that 


(i) would, but for this Class, be included in Class 
10 because of paragraph (g), (k), or (1) of. that 
Class, or that is included in this Class because of 
subsection 1102(8) or (9), 


(ii) is not described in paragraph (a) or (a.2), 


(iii) was acquired by the taxpayer principally for 
the purpose of gaining or producing income from 
one or more mines that are operated by the tax- 
payer and situated in Canada, and that became 
available for use for the purpose of subsection 
13(26) of the Act in a taxation year, and 


(iv) had not, before it was acquired by the tax- 
payer, been used for any purpose by any person or 
partnership with whom the taxpayer was not deal- 
ing at arm’s length, 

where that percentage is determined by the formula 


[A — (B x 365/C)] 


100 x 
A 


where 


A. is the total of all amounts each of which is the capi- 
tal cost of a property of the taxpayer that became 
available for use for the purpose of subsection 
13(26) of the Act in the year and that is described 
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in subparagraphs (i) to (iv) in respect of the mine 
or mines, as the case may be, 


B is 5% of the taxpayer’s gross revenue from the 
mine or mines, as the case may be, for the year, 
and 


C is the number of days in the year; 
(a.2) that 


(i) is property that would, but for this Class, be in- 
cluded in Class 10 because of paragraph (g), (k), or 
(1) of that Class or that is included in this Class be- 
cause of subsection 1102(8) or (9), 


(11) was acquired by the taxpayer in a taxation year 

principally for the purpose of gaining or producing 

income from one or more mines each of which 
(A) is one or more wells operated by the tax- 
payer for the extraction of material from a de- 
posit of bituminous sands or oil shales, operated 
by the taxpayer and situated in Canada, 


(B) was the subject of a major expansion after 
March 6, 1996, and 


(C) is a mine in respect of which the Minister, 
in consultation with the Minister of Natural Re- 
sources, determines that the greatest designed 
capacity of the mine, measured in volume of oil 
that is not beyond the crude oil stage or its 
equivalent, immediately after the expansion was 
not less than 25% greater than the greatest de- 
signed capacity of the mine immediately before 
the expansion, 


(111) was acquired by the taxpayer 
(A) after March 6, 1996, 
(B) before the completion of the expansion, and 


(C) in the course of and principally for the pur- 
poses of the expansion, and 


(iv) had not, before it was acquired by the tax- 
payer, been used for any purpose by any person or 
partnership with whom the taxpayer was not deal- 
ing at arm’s length; 
(a.3) that is property included in this Class because of 
subsection 1102(8) or (9), other than property de- 
scribed in paragraph (a) or (a.2) or the portion of pro- 
perty described in paragraph (a.1); 
(b) that is property 


Proposed Amendment - — — Class a (b) 
“opening words - _ 


(b) that j is property, other, than n property eee in 
subsection 110i(@e), 4. .., 


Application: The December 20, 2002 draft pe see c 
CCA — vessels), s. 2, will amend the opening words of para. (b) of 
Class 41 to read as above, decane to pele come > into force on a Novent; 
ber 7, 2001. y 

Technical Notes: Capitan cost ifewaiiee Ehiss Alis shhended 
to exclude from paragraph (b) property described in subsection 
1101(2c) of the Regulations. This amendment is consequential 
to new subsection 1101(2c), and the Structured Financing Fa- 
cility Program for new Canadian built vessels administered by 
Industry Canada. 


(i) described in paragraph (£1), (g), G), (k), (I), 
(m), (r), (t) or (u) of Class 10 that would be in- 
cluded in that Class if this Schedule were read 
without reference to this paragraph; or 


(ii) that is a vessel, including the furniture, fittings, 
radio communication equipment and other equip- 
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ment attached thereto, that is designed principally 
for the purpose of 


(A) determining the existence, location, extent 
or quality of accumulations of petroleum, natu- 
ral gas or mineral resources, or 


(B) drilling oil or gas wells, 


and that was acquired by the taxpayer after 1987 other 
than property that was acquired betore 1990 


(iii) pursuant to an obligation in writing entered 
into by the taxpayer before June 18, 1987, 


(iv) that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(v) that is machinery and equipment that is a fixed 
and integral part of property that was under con- 
struction by or on behalf of the taxpayer on June 
18, 1987; 


(c) acquired by the taxpayer after May 8, 1972, to be 
used directly or indirectly by the taxpayer in Canada 
primarily in Canadian field processing, where the pro- 
perty would be included in Class 29 if 


(1) Class 29 were read without reference to subpar- 
agraphs (b)(ii1) and (v) and paragraph (c) of that 
Class, 


(11) subsection 1104(9) were read without reference 
to paragraph (k) of that subsection, and 


(111) this Schedule were read without reference to 
this Class, Class 39 and Class 43; or 


(d) acquired by the taxpayer after December 5, 1996 | 
(otherwise than pursuant to an agreement in. writing 
made before December 6, 1996) to be leased, in the 
ordinary course of carrying on a business in Canada of 
the taxpayer, to a lessee who can reasonably be ex- 
pected to use, directly or indirectly, the property in 
Canada primarily in Canadian field processing carried 
on by the lessee, where the property would be in- 
cluded in Class 29 if 


(i) Class 29 were read without reference to subpar- 
agraphs (b)(ii1) and (v) and paragraph (c) of that 
Class, and 


(ii) this Schedule were read without reference to 
this Class, Class 39 and Class 43. 


Related Provisions: ITA 13(5)— Reclassification of property as a 
result of change in regulations; ITA 257 — Negative amounts in formulas; 
Reg. 1101(4c), (4d) — Separate class for certain property under paras. 
(a)-(a.2); Reg. 1102(8)(d), 1102(9)(d) — Generating equipment; Reg. 
1102(18) — Townsite costs; Reg. 1104(5) —- Income from a mine; Reg. 
1104(5.1), (5.2) — Gross revenue from a mine; Reg. 1104(7) — Meaning 
of “mine”; Reg. 1104(5), (6), (7), 1205(1)(a)(vi)(D), 1205(1)(c) — Earned 


tion in reasonable commercial quantities; Reg. 1206(1)“bituminous sands 
equipment”, “tertiary recovery equipment”; Reg. 4600(1)(b), 4600(2)(g), 
(J) — Qualified property; Reg. 4601(a)(vi) — Qualified transportation 
equipment; Reg. 4604(2)(1) — Approved project property; Reg. Sch, IL:Cl. 
43. 

History: Para. (a) amended to replace the portion of the text that is be- 
tween subparas. (i) and (iii) in the text that is within quotation marks, by 


P.C. 2001-1378, s. 9, August 1, 2001, Canada Gazette, Part Il, August 15, 
2001, effective August 15, 2001. 


Cl. (a.2)(11)(C) amended by P.C. 2000-1331, s. 6, August 23, 2000, Can- 
ada Gazette, Part II, September 13, 2000, appiicable to expansions com- 
mencing after September 13, 2000. 

Paras. (c) and (d) added to Class 41 of Schedule II by P.C. 1999-629, s. 


15, April 15, 1999, Canada Gazette, Part HU, April 28, 1999, applicable to 
taxation years that begin after 1996. 


The portion of Class 41 before para. (b) amended by P.C. 1998-49, s. 5 
January 26, 1998, Canada Gazette, Part Il, February 4, 1998, applicable in 
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Cl. 43.1 — (30 per cent) 


respect of property acquired after March 6, 1996, except that paras. (a) and 
(a.3) apply in respect of property acquired after 1987. 


Subpara. (b)(i) amended by P.C. 1997-1033, s. 11, July 25, 1997, Canada 
Gazette, Part II, August 20, 1997, applicable to property acquired after 
February 25, 1992. 


Subpara. (b)(i) substituted by P.C. 1994-230, s. 11, February 10, 1994, 
Canada Gazette, Part II, February 23, 1994, applicable to property ac- 
quired after February 25, 1992. 


Class 41 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada 
Gazette, Part Il, January 3, 1990, applicable in respect of property ac- 
quired after 1987. 


Definitions [Cl. 41]: “amount” —ITA 248(1); “arm’s length” —ITA 
251(1); “bituminous sands”, “business” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian field processing” — ITA 248(1); 
“class” — Reg. 1102 (1)-(3), (14), (14.1); “gross revenue” — ITA 248(1); 
“gross revenue from a mine” — Reg. 1104(5.1); “income from one or 
more mines” — Reg. 1104(5), (6.1)(a); “mine” — Reg. 1104(7)(a); “min- 
eral resource”, “Minister”, “oil or gas well” —ITA 248(1); “person” — 
ITA 248(1) ; “production” — Reg. 1104(8.1); “property” — ITA 248(1) ; 
“radio” — Interpretation Act 35(1); “taxation year’ —ITA 249; “tax- 
payer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-267R2: CCA—vessels; IT-482R: 
Pipelines. 


Class 42 — (12 per cent) 
[Reg. 1100(1)(a)(xxvii)] 
Property that is fibre optic cable. 
Related Provisions: Reg. Sch. II Cl. 3(1)-Supporting equipment. 


History: Class 42 added by P.C. 1994-139, s, 28, January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to property acquired by 
a taxpayer after December 23, 1991, other than property acquired pursuant 
to an agreement in writing entered into by the taxpayer before December 
24, 1991, except that 


(a) where the taxpayer so elects in a letter that is filed with the Min- 
ister before August 9, 1994, or in a letter attached to the taxpayer’s 
return filed with the Minister in accordance with s. 150 of the Income 
Tax Act for the taxpayer’s first taxation year ending after December 
23, 1991, those provisions apply with respect to property acquired by 
the taxpayer after the beginning of that year. 


(b) with respect to property acquired before December 24, 1991 in 
respect of which an election referred to in para. (a) applies, Schedule 
II shall be read without reference to Class 42. 


Definitions [Cl. 42]: “property” — ITA 248(1). 


Class 43 — (30 per cent) 
[Reg. 1100(1)(a)(xxix)] 


Property acquired after February 25, 1992 that 


(a) is not included in Class 29, but that would other- 
wise be included in that Class if that Class were read 
without reference to subparagraphs (b)(ii1) and (v) and 
paragraph (c) thereof; or 
(b) is property 
(i) that is described in paragraph (k) of Class 10 
and that would be included in that Class if this 


Schedule were read without reference to this para- 
graph and paragraph (b) of Class 41, and 


(ii) that, at the time of its acquisition, can reasona- 
bly be expected to be used entirely in Canada and 
primarily for the purpose of processing ore ex- 
tracted from a mineral resource located in a coun- 
try other than Canada. 

Related Provisions: Reg. 1101(5s) — Separate class for each property 


costing at least $1,000; Reg. 4600(2)(k), 4604(2)(4) — Investment tax 
credit. 

History: Para. (b) amended by P.C. 1997-1033, s. 12, July 25, 1997, Can- 
ada Gazette, Part Hl, August 20, 1997, applicable to property acquired af- 
ter February 25, 1992. 


Class 43 added by P.C. 1994-230, s. 12, February 10, 1994, Canada Ga- 
zette, Part Il, February 23, 1994, applicable to property acquired after Feb- 


Reg. 
Cl. 43.1(b)(i) 


ruary 25, 1992, except that an election referred to therein shall be deemed 
to be filed on a timely basis if it is filed with the Minister of National 
Revenue before August 23, 1994. 


Selected Cases [Cl. 43]: Scierie St-Elzéar Inc. v. R., [2003] 2 C.T.C. 
2648 (TCC) (Not necessary that equipment have been in continuous use). 


Definitions [Cl. 43]: “Canada” —ITA 255, Interpretation Act 35(1); 
“mineral resource”, “property” —ITA 248(1). 


Interpretation Bulletins: pul: 411R: Meaning of “construction”; IT- 
482R: Pipelines. 


Class 43.1 — (30 per cent) 
[Reg. 1100(1)(a)(xxix.1)] 


Property, other than reconditioned or remanufactured 
equipment, that would otherwise be included in Class 1, 2 
or 8 


_ Proposed Amendment - — -Cl. 43. 1 Beets 


Property, Otbe: ae pecondiioned, Or ‘remanufactured 
equipment, that would otherwise be included in Class 1, 


2 of 8 or in Class 17, [other than subparagraph 


17(a. 1G) — ed.] because of pcaoutn (a.1)G) of 
that Class 


allow ly 
that would otherwise be Clase iL property ‘because of Se 

(a.1)(i) of Class 17. This amendment is consequential to 
the inclusion in Class 17 of certain property more fully described 
in the commentary accompanying that change. 


Letter from Dept. of Elesiae € October 7, 7, 2008: S See under 
Sch. 1Cl. t7(a.1). 


(a) that is 


(i) electrical generating equipment, including any 
heat generating equipment used primarily for the 
purpose of producing heat energy to operate the 
electrical generating equipment, 


(ii) equipment that generates both electrical and 
heat energy, 


(iii) heat recovery equipment used primarily for the 
purpose of conserving energy, or reducing the re- 
quirement to acquire energy, by 


(A) extracting thermal waste that is generated 
by equipment referred to in subparagraph (i) or 
(ii), and 


(B) reusing the thermal waste to generate elec- 
‘trical energy from equipment referred to in sub- 
paragraph (1) or (ii), 
(iv) control, feedwater and condensate systems and 
other equipment, where that property is ancillary to 
equipment described in subparagraph (i), (ii) or 
(ii1), Or 
(v) an addition to a property described in any of 
subparagraphs (1) to (iv), 
other than buildings or other structures, heat rejection 
equipment (such as condensers and cooling water sys- 
tems), transmission equipment, distribution equip- 
ment, fuel storage facilities and fuel handling 
equipment, 
(b) that 


(1) is situated in Canada, 
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Reg. 
Cl. 43.1(b)(ii) 


(i1) is 
(A) acquired by the taxpayer for use by the tax- 
payer for the purpose of gaining or producing 
income from a business carried on in Canada or 
from property situated in Canada, or 


(B) leased by the taxpayer to a lessee for the use 
by the lessee for the purpose of gaining or pro- 
ducing income from a business carried on in 
Canada or from property situated in Canada, 
and 


(111) has not been used for any purpose before it 
was acquired by the taxpayer unless 


(A) the property was depreciable property that 


(1) was included in Class 34 or 43.1 of the 
person from whom it was acquired, or 


(II) that would have been included in Class 
34 or 43.1 of the person from whom it was 
acquired had the person made a valid elec- 
tion to include the property in Class 43.1 

“pursuant ot paragraph 1102(8)(d)~ or 
1102(9)(d), and 


(B) the property was acquired by the taxpayer 
not more than five years after the time it is con- 
sidered to have become available for use, for 
the purpose of subsection 13(26) of the Act, by 
the person from whom it was acquired and re- 
mains at the same site in Canada as that at 
which that person used the property, and 


(c) that is 


(1) part of a system (other than an enhanced com- 
bined cycle system) that 


(A) is used by the taxpayer, or by a lessee of the 
taxpayer, to generate electrical energy, or both 
electrical and heat energy, using only fuel that 
is fossil fuel, wood waste, municipal waste, 
landfill gas or digester gas, or any combination 
of those fuels, and 


Proposed fase: —_ ~ Cl. 
43.1(c)(i)(A) 


Letter from Dept. of Seed a Dynd Bs sade iBge under 
Reg. 1104(13) “fossil fuel”. eee 


(B) has a heat rate attributable to fossil fuel 
(other than solution gas) not exceeding 6,000 
BTU per kilowatt-hour of electrical energy gen- 
erated by the system, which heat rate is calcu- 
lated as the fossil fuel (expressed as the high 
heat value of the fossil fuel) used by the system 
that is chargeable to gross electrical energy out- 
put on an annual basis, or 


(11) part of an enhanced combined cycle system that 


(A) is used by the taxpayer, or by a lessee of the 
taxpayer, to generate electrical energy using 
only a combination of natural gas and waste 
heat from one or more natural gas compressor 
systems located on a natural gas pipeline, 


(B) has an incremental heat rate not exceeding 
6,700 BTU per kilowatt-hour of electricity gen- 
erated by the system, which heat rate is calcu- 
lated as the natural gas (expressed as its high 
heat value) used by the system that is chargea- 
ble to gross electrical energy output on an an- 
nual basis, and 


Income Tax Regulations, Schedule I 


(C) does not have economically viable access to 
a steam host, 


and property (other than property described in paragraph 
(a)) that would otherwise be included in another Class in 
this Schedule 


(d) that is 


(i) active solar heating equipment used by the tax- 
payer, or by a lessee of the taxpayer, primarily for 
the purpose of heating a liquid or gas used directly 
in an industrial process, including such equipment 
that consists of solar collectors, solar energy con- 
version equipment, solar water heaters, energy 
storage equipment, control equipment and equip- 
ment designed to interface solar heating equipment 
with other heating equipment, but not including 
buildings, 

(ii) a hydro-electric installation of a producer of 
hydro-electric energy, where that installation 


(A) has an annual average generating capacity 
not exceeding 15 megawatts upon completion 
of site development, and 


Se are made in tespeet of ke nes: 
projects that qualify for C) 3.1 trea 
upper limit on the size of smal 2 
ae for Bee 431 is. increase toa 


December 10.2007: See ander Cl, 43: ah oe Gil ee 


(B) is the electrical generating equipment and 
plant (including structures) of that producer in- 
cluding a canal, a dam, a dyke, an overflow 
spillway, a penstock, a powerhouse (complete 
with electrical generating equipment and other 
ancillary . equipment), control . equipment, 
fishways or fish bypasses, and. transmission 
equipment, 


other than distribution equipment and prope hs 
erwise included in Class 10 or 17, 


(111) an addition or alteration to a hydro-electric in- 
stallation described in subparagraph (11) that results 
in an increase in generating capacity, if the result- 
ing annual average generating capacity of the 
hydro-electric installation does not exceed. 15 
megawatts, 
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eel del Amendment - 

, he _ (iii-1) © 
is Gii) an vadidition or alteration, Ww 
after February 21, 1994 and befo 

»1 2001; toa hydro-electric installatio 
o tat oe sek — — il 


(iii. 1)a an Watson: or r alteratic 
after December 10, 2001, to 
. - stallation described in subparz 
_ pen in an increase in eee rati 


Under the capa cos 
scribes certain re 


energy ae projects. 
The budget proposes to era 


furnace. gas’, hich | isa se of me one 
process, be included i in the definition of ae 


whether aditional improvements, are see for. thi 
class. In this context, the Government will also e 
whether a more streamlined process could be. implem ited 
determine new types of poe ua would be a for 
Class 43.1. 


[Budget Plan, chapter 6: ; ‘The estimated cost of this me sure is 
$5 million a year. ie 


(iv) heat recovery equipment used by the taxpayer, 
or by a lessee of the taxpayer, primarily for the 
purpose of conserving energy, or reducing the re- 
quirement to acquire energy, by 


(A) extracting thermal waste that is generated 
directly in an industrial process (other than in 
an industrial process that generates or processes 
electrical energy), and 
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Reg. 
Cl. 43.1(d)(viii) 


(B) reusing the thermal waste directly in an in- 
dustrial process (other than in an industrial pro- 
cess that generates or processes electrical 
energy), 


including such equipment that consists of heat ex- 
change equipment, compressors used to upgrade 
low pressure steam, vapour or gas, waste heat boil- 
ers and other ancillary equipment such as control 
panels, fans, instruments or pumps, but not includ- 
ing buildings, 

(v) a fixed location device that is a wind energy 
conversion system that 


(A) is used by the taxpayer, or by a lessee of the 
taxpayer, primarily for the purpose of generat- 
ing electrical energy, and 


(B) consists of a wind-driven turbine, electrical 
generating equipment and related equipment, 
including 


(1) control, conditioning and battery storage 
equipment, 


(II) support structures, 


(IIL) a powerhouse complete with other an- 
cillary equipment, and 


([V) transmission equipment, 


other than distribution equipment, auxiliary electri- 
cal generating equipment or property otherwise in- 
cluded in Class 10 or 17, 


(vi) fixed location photovoltaic equipment that 


(A) is used by the taxpayer, or by a lessee of the 
taxpayer, primarily for the purpose of generat- 
ing electrical energy from solar energy, 


(B) has a peak capacity of not less than 3 kilo- 
watts of electrical output, and 


(C) consists of solar cells or modules and re- 
lated equipment including 


(1) control, conditioning and battery storage 
equipment, 


(II) support structures, and 
(II) transmission equipment, 


other than buildings, distribution equipment, auxil- 
iary electrical generating equipment and property 
otherwise included in Class 10 or 17, 


(vii) above-ground equipment used by the tax- 
payer, or by a lessee of the taxpayer, primarily for 
the purpose of generating electrical energy solely 
from geothermal energy, including such equipment 
that consists of pumps, heat exchangers, steam 
separators, electrical generating equipment and an- 
cillary equipment used to collect the geothermal 
heat, but not including buildings, transmission 
equipment, distribution equipment, equipment de- 
signed to store electrical energy and property oth- 
erwise included in Class 10 or 17, 


(villi) above-ground equipment used by the tax- 
payer, or by a lessee of the taxpayer, primarily for 
the purpose of collecting landfill gas or digester 
gas, including such equipment that consists of fans, 
compressors, storage tanks, heat exchangers and 
other ancillary equipment used to collect the gas, to 
remove non-combustibles and contaminants from 
the gas or to store the gas, but not including build- 
ings or property otherwise included in Class 10 or 
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Reg. 
Cl. 43.1(d)(ix) 


(1x) equipment used by the taxpayer, or by a lessee 
of the taxpayer, primarily for the purpose of gener- 
ating heat energy from the consumption of wood 
waste, municipal waste, landfill gas or digester gas, 
if the heat energy is used directly in an industrial 
process carried on by the taxpayer or lessee, in- 
cluding such equipment that consists of fuel han- 
dling equipment used to upgrade the combustible 
portion of the fuel and control, feedwater and con- 
densate systems, and other ancillary equipment, but 
not including buildings or other structures, pro- 
perty otherwise included in Class 10 or 17, heat re- 
jection equipment (such as condensers and cooling 
water systems), fuel storage facilities, fuel handling 
equipment and electrical generating equipment, or 


(x) an expansion engine with one or more turbines, 
or cylinders, that convert the compression energy 
in pressurized natural gas into shaft power that 
generates electricity, including the related electrical 
generating equipment and ancillary controls, where 
the expansion engine 


(A) is part of a system that is installed 


(1) on a distribution line of a distributor of 
natural gas, or 


(II) on a branch distribution line of a tax- 
payer primarily engaged in the manufactur- 
ing or processing of goods for sale or lease 
if the branch line is used to deliver natural 
gas directly to the taxpayer’s manufacturing 
or processing facility, and 


(B) is used instead of a pressure reducing valve, 
and 


(e) that 
(i) is situated in Canada, 
(ii) is 
(A) acquired by the taxpayer for use by the tax- 
payer for the purpose of gaining or producing 
income from a business carried on in Canada or 
from property situated in Canada, or 


(B) leased by the taxpayer to a lessee for the use 
by the lessee for the purpose of gaining or pro- 
ducing income from a business carried on in 
Canada or from property situated in Canada, 
and 


(111) has not been used for any purpose before it 
was acquired by the taxpayer unless 


(A) the property was depreciable property that 
was 


(I) described in Class 34 or 43.1 of the per- 
son from whom it was acquired, or 


(II) would have been included in Class 34 or 
43.1 or the person from whom it was ac- 
quired had the person made a valid election 
to include the property in Class 43.1 pursu- 
ant to paragraph 1102(8)(d) or. 1102(9)(d), 
and 


(B) the property was acquired by the taxpayer 
not more than five years after the time it is con- 
sidered to have become available for use, for 
the purpose of subsection 13(26) of the Act, by 
the person from whom it was acquired and re- 
mains at the same site in Canada as that at 
which that person used the property. 


Income Tax Regulations, Schedule II 


Proposed Amendment — Class 43.1 _ 


Federal budget, Supplementary Information, February 
18, 2003: Capital Cost Allowance Class 43.1 ites and 
Alternative Energy) _ 


Under the capital cost allowance (CCA) regime in shel income tax 

system, Class 43.1 provides tax incentives in defined circum- 

stances to encourage a more efficient use of fossil fuels and the 

use of renewable and alternative energy sources. Eligible assets 

qualify. for an accelerated CCA rate of 30%. Since the introduc- 

tion of Class 43.1 in the 1994 budget, the Government has ex- 
nded eligibility for this class. 


The 2001 budget announced consultations with ‘dustry to deter- 
mine whether additional improvements were required for Class 
A341. As a result of the consultations and submissions received, 


this budget proposes to further broaden eligibility for Class 43.1. 


Fuel cells use i Rydroigen'é to generate pecuea or aiden nad 
heat. This budget proposes that certain fixed-location fuel cells 
and a fuel reformation ee Sn ene will 


to ‘generate electricity 
ered to be rl er source ae _Tespect to aeons 


= ee, eligibility 
43. ‘ to certain equipment used Paey to generate he ' 


ment “will ineade active solic heatae equipment and equipm ment 
used to generate heat energy from the consumption — of woo 
waste, municipal waste, landfill gas or digester gas. This measure 
will help promote the use of — and he er f ty v in 
the Canadian greenhouse industry. : 


[Table A9.1 shows the federal cost of this ope $0. for 
a ao million ae 2003- 04 and $5 million ay 2004-05 - _ 
ed] — 


Petter from Dept. of lee August 8, 2001: 
Dear [xxx] _ 


I am writing to follow up on a recent initiative with tes to 
blast furnace gas and the proposal to include this gas in the defi- 
nition of fossil fuel for Class 43.1. I append a Bee of a recent 
“comfort” letter to [xxx]. 


I would like to begin by thanking both your department and Mr. 
[xxx] in particular for the assistance which he eee to us on 
this matter. 


As you sw: it BOK sever HV sii the initial request by 
[xxx] to both your department and Finance to the issuance of this 
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comfort letter. Indeed, although the provisi 
with back dating to December 31, 2000, s the associa- 
tion’s members with some assurances, we are still many months 
away from the official promulgation, of f hanees to the Income 
Tax Act (ITA) Regulations. : 


Our experience with this file has nls ied to confirm the ded 
to seriously consider developing more flexibility in the Class 
43.1 eligibility criteria and/or processes by which we deal with 
these. ses of Bees Y AS yeu know, t logy i ins 


mfort letter, 


payers of Be is ‘difficult to support a 1 from a process 
perspective as well as service to - ae _ 


Tf y you ‘would like to Y forties pursue this id , could you please 
have your staff contact Paul Berg-Dick at 992-1008 to Pe a 
nee ake we have’ had an pada: ni Mi ) disc cuss this di- 


initiative. 
Yours sincerely, 


Munir A. Sheikh 
Senior Assistant Devoe Minisies; 


Related Provisions: ITA 13(18.1) — Energy, Mines and Resources 
“Technical Guide to Class 43.1” to be determinative; ITA 66(15)“princi- 
pal-business corporation’’(h), (i) — Corporation whose business uses pro- 
perty in Class 43.1; Reg. 1100(24), (25) — Limitation on deduction for 
specified energy property; Reg. 1102(8)(d), 1102(9)(d)— Generating 
equipment — election for Class 43.1; Reg. 1102(21) — Limitation where 
Cl. 43.1(b)@11)(A) or (B) or 43.1(e)Gii)(A) or (B) applies; Reg. 
1104(13) — Definitions; Reg. 1104(14), (15) — Where Cl. 43.1(c) not op- 
erating due to deficiency, failing or shutdown; Reg. 1219 -— Canadian re- 
newable and conservation expense; Reg. 8200.1 — Cl. 43.1 property is 
prescribed energy conservation property. 


History: Cls. (b)(iii)(B) and (e)(iii)(B) amended by P.C. 2001-1378, s. 10, 
August 1, 2001, Canada Gazette, Part Il, August 15, 2001, effective Au- 
gust 15, 2001. 


Paras. (b), (e), and cls. (c)(@)(B), (d)(vi)(B) amended by P.C. 2000-1331, s. 
7, August 23, 2000, Canada Gazette, Part Il, September 13, 2000, paras. 
(b) and (e) applicable to property acquired after June 26, 1996 except that, 
in respect of property acquired before 1998 pursuant to an agreement in 
writing made by the taxpayer before June 27, 1996 


(a) para. (b) shall be read without reference to subparas. (i) and (iii) 
thereof; and 


(b) para. (e) shall be read without reference to subparas. (i) and (111) 
thereof; 
cl. (c)(i)(B) applicable to property acquired after February 16, 1999, and 
cl. (d)(vi)(B) applicable to property acquired after February 18, 1997. 
Class 43.1 added by P.C. 1997-1033, s. 13, July 25, 1997, Canada Ga- 
zette, Part Il, August 20, 1997, applicable to property acquired by. a tax- 
payer after February 21, 1994 except that 
(a) in respect of property 
(i) acquired by the taxpayer pursuant to an agreement of purchase 
and sale in writing made before September 27, 1994, or 


(ii) under construction by or on behalf of the taxpayer before Sep- 
tember 27, 1994, 
cl. (c)(ii)(B) shall be read as follows: 
(B) has a an incremental heat rate not exceeding 7,000 BTU per 
kilowatt-hour of electricity generated by the system, which heat 
rate is calculated as the natural gas (expressed as its high heat 
value) used by the system that is chargeable to the gross electri- 
cal energy output on an annual basis, and 
and 
(b) in respect of property acquired by a taxpayer before June 27, 1996, 
or acquired before 1998 pursuant to an agreement in writing made by 
a taxpayer before June 27, 1996, 
(i) the opening words of Class 43.1 shall be read without refer- 
ence to “, other than reconditioned or remanufactured 
equipment, ”, 
(ii) the opening words of para. (b) shall be read as follows: 
(b) that is 


Reg. 
Sch. III 


and 
(111) the opening words of para. (e) shall be read as follows: 
(e) that is 


Definitions [Cl. 43.1]: “building” — Reg 1102(5), (5.1); “business” — 
ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “depreciable 
”, “distribution equipment”, 
“enhanced combined cycle system”, “fossil fuel”, “landfill gas”, “‘munici- 
pal waste” — Reg. 1104(13); “person”, “property” —ITA 248(1); ‘“‘re- 
lated” — ITA 251(2)-(6); “solution gas” — Reg. 1104(13); “structure” — 
Reg. 1102(5), (5.1); “taxpayer” — ITA 248(1); “thermal waste”, “trans- 
mission equipment”, “wood waste” — Reg. !104(13). 


Interpretation Bulletins: [T-482R: Pipelines. 


Class 44 — (25 per cent) 
[Reg. 1100(1)(a)(xxx), 1100(9.1), 1103(2h)] 


Property that is a patent, or a right to use patented infor- 
mation for a limited or unlimited period. 


Related Provisions: Reg. 1103(2h) — Election not to include property 
in Class 44; Reg. Sch. II:Cl. 14 — Patent for a limited period. 


History: Class 44 added by P.C. 1994-231, s. 5, February 10, 1994, Can- 
ada Gazette, Part Il, February 23, 1994, applicable to property acquired 
after April 26, 1993. 


Definitions [Cl. 44]: “property” — ITA 248(1). 


SCHEDULE Ill — CAPITAL COST 
ALLOWANCES, CLASS 13 


History: Schedule H was consolidated and retitled Schedule LI, by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force Au- 
gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part I, 
August 8, 1979. 


1. For the purposes of paragraph 1100(1)(b), the amount 
that may be deducted in computing the income of a tax- 
payer for a taxation year in respect of the capital cost to 
him of a property of Class 13 in Schedule II is the lesser 
of 


(a) the aggregate of each amount determined in accor- 
dance with section 2 of this Schedule that is a prorated 
portion of the part of the capital cost to him, incurred 
in a particular taxation year, of a particular leasehold 
interest; and 


(b) the undepreciated capital cost to the taxpayer as of 
the end of the taxation year (before making any deduc- 
tion under section 1100) of property of the class. 


‘Definitions: “amount” — ITA 248(1); “capital cost” — Reg. 1100(1)(b); 


“property” — ITA 248(1); “taxation year” — ITA 249; “taxpayer” —ITA 
248(1); “undepreciated capital cost” — ITA 13(21), 248(1). 


2. Subject to section 3 of this Schedule, the prorated por- 
tion for the year of the part of the capital cost, incurred in 
a particular taxation year, of a particular leasehold interest 
is the lesser of 


(a) /s of that part of the capital cost; and 


(b) the amount determined by dividing that part of the 

capital cost by the number of 12-month periods (not 

exceeding 40 such periods) falling within the period 

commencing with the beginning of the particular taxa- 

tion year in which the capital cost was incurred and 

ending with the day the lease is to terminate. 
Definitions: “amount” — ITA 248(1); “capital cost” — Reg. 1100(1)(b); 
“taxation year’ —ITA 249. 


3. For the purpose of determining, under section 2 of this 
Schedule, the prorated portion for the year of the part of 
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the capital cost, incurred in a particular taxation year, of a 
particular leasehold interest, the following rules apply: 


(a) where an item of the capital cost of a leasehold in- 
terest was incurred before the taxation year in which 
the interest was acquired, it shall be deemed to have 
been incurred in the taxation year in which the interest 
was acquired; 


(b) where, under a lease, a tenant has a right to renew 
the lease for an additional term, or for more than one 
additional term, after the term that includes the end of 
the particular taxation year in which the capital cost 
was incurred, the lease shall be deemed to terminate 
on the day on-which the term next succeeding the term 
in which the capital cost was incurred is to terminate; 


(c) the prorated portion for the year of the part of the 
capital cost, incurred in a particular taxation year, of a 
particular leasehold interest shall not exceed the 
amount, if any, remaining after deducting from that 
part of the capital cost the aggregate of the amounts 
claimed and deductible in previous years in respect 
thereof; 


(d) where, at the end of a taxation year, the aggregate 
of 


(i) the amounts claimed and deductible in previous 
taxation years in respect of a particular leasehold 
interest, and 


(ii) the proceeds of disposition, if any, of part or all 
of that interest 


equals or exceeds the capital cost as of that time of the 
interest, the prorated portion of any part of that capital 
cost shall, for all subsequent years, be deemed to be 
nil; and 


(e) where, at the end of a taxation year, the un- 
depreciated capital cost to the taxpayer of property of 
Class 13 in Schedule II is nil, the prorated portion of 
any part of the capital cost as of that time shall, for all 
subsequent years, be deemed to be nil. 
Definitions: “amount” — ITA 248(1); “capital cost” — Reg. 1100(1)(b); 


“property” — ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 
248(1); “undepreciated capital cost” —ITA 13(21), 248(1). 


interpretation Bulletins: IT-324: CCA — Emphyteutic 
(archived); IT-464R: CCA — Leasehold interests. 


lease 


4. Where a taxpayer has acquired a property that would, if 
the property had been acquired by a person with whom 
the taxpayer was not dealing’ at arm’s length at the time 
the property was acquired, be a leasehold interest of that 
person, a reference in this Schedule to a leasehold interest 
shall, in respect of the taxpayer, include a reference to 
that property, and the terms and conditions of the lease- 
hold interest of that property in respect of the taxpayer 
shall be deemed to be the same as those that would have 
applied in respect of that person had that person acquired 
the property. 

History: S. 4 added by P.C. 1994-139, s. 29, January 27, 1994, Canada 
Gazette, Part I, February 9, 1994, applicable to property acquired after 


December 23, 1991, other than property acquired by a taxpayer before 
1993 


(a) pursuant to an agreement in writing entered into by the taxpayer 
before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on 
December 23, 1991. 


Definitions: “‘arm’s length” —ITA 251(1); “person”, “property”, “tax- 
payer” — ITA 248(1). 


Income Tax Regulations 


SCHEDULE IV — CAPITAL COST 
ALLOWANCES, CLASS 15 


History: Schedule D was consolidated and retitled Schedule IV, by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force Au- 
gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part II, 
August 8, 1979, 


1. For the purposes of paragraph 1100(1)(f), the amount 
that may be deducted in computing the income of a tax- 
payer for a taxation year in respect of property described 
in Class 15 in Schedule II is the lesser of 


(a) an amount computed on the basis of a rate per 
cord, board foot or cubic metre cut in the taxation 
year; and 
(b) the undepreciated capital cost to the taxpayer as of 
the end of the taxation year (before making any deduc- 
tion under section 1100 for the taxation year) of pro- 
perty of that class. 
History: Para. 1(a) amended by P.C. 1994-139, s. 30, January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to 1986 et seq. 
Definitions: “amount”, “property” —ITA 248(1); “taxation year’ — 
ITA 249; “taxpayer” — ITA 248(1); “undepreciated capital cost’ —ITA 
131), 248(1). 


2. Where all the property of the class is used in connec- 
tion with one timber limit or section thereof, the rate per 
cord, board foot or cubic metre is the amount determined 
by dividing 
(a) the undepreciated capital cost to the taxpayer as of 
the end of the taxation year (before making any deduc- 
tion under section 1100 for the taxation year) of the 
property 
by 
(b) the number of cords, board feet or cubic metres of 
timber in the limit or section thereof as of the com- 
mencement of the taxation year, obtained by deducting 
the quantity cut up to that time from the amount 
shown by the latest cruise. 


History: S. 2 substituted by P.C. 1994-139, s. 31, January 27, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to 1986 et seq. 


Definitions: “amount” —ITA 248(1); “commencement” — Jnterpreta- 
tion Act 35(1); “property” —ITA 248(1); “taxation year” —ITA 249; 
“taxpayer” —ITA 248(1); “undepreciated capital cost’ —ITA 13(21), 
248(1). 


3. Where a part of the property of the class is used in con- 
nection with one timber limit or a section thereof and a 
part is used in connection with another limit or section 
thereof, a separate rate shall be computed for each part of 
the property, in the manner provided in section 2 of this 
Schedule, as though each part of the property were the 
taxpayer’s only property of that class. 


Definitions: “property”, “taxpayer” — ITA 248(1). 


SCHEDULE V — CAPITAL COST 
ALLOWANCES, INDUSTRIAL MINERAL 
MINES 


History: Schedule E was consolidated and retitled Schedule V, by the 


Consolidated Regulations of Canada, chapter 945) proclaimed in force Au- 
gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part I, 
August 8, 1979. 


1. For the purposes of paragraph 1100(1)(g), the amount 
that may be deducted in computing the income of a tax- 
payer for a taxation year in respect of a property de- 
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scribed in that paragraph that is an industrial mineral 
mine or a right to remove industrial minerals from an in- 
dustrial mineral mine is the lesser of 


(a) an amount computed on the basis of a rate (com- 
puted under section 2 or 3 of this Schedule, as the case 
may be) per unit of mineral mined in the taxation year; 
and ani 


(b) the undepreciated capital cost to the taxpayer as of 

the end of the taxation year (before making any deduc- 

tion under section 1100) of the mine or right. 
Definitions: “amount” — ITA 248(1); “industrial mineral mine”, “min- 
eral” — Reg. 1104(3); “property” — ITA 248(1); “taxation year” — ITA 
249; “taxpayer” —ITA 248(1); “undepreciated capital cost” —ITA 
13(21), 248(1). 


2. Where the taxpayer has not been granted an allowance 
in respect of the mine or right for a previous taxation 
year, the rate for a taxation year is an amount determined 
by dividing the capital cost of the mine or right to the 
taxpayer minus the residual value, if any, by 


(a) in any case where the taxpayer has acquired a right 
to remove only a specified number of units, the speci- 
fied number of units of material that he acquired a 
right to remove; and 


(b) in any other case, the number of units of commer- 
cially mineable material estimated as being in the 
mine when the mine or right was acquired. 


Definitions: “amount” — ITA 248(1); “residual value” — Reg. Sch. V s. 
5; “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


3. Where the taxpayer has been granted an allowance in 
respect of the mine or right in a previous taxation year, 
the rate for the taxation year is 


(a) where paragraph (b) does not apply, the rate em- 
ployed to determine the allowance for the most recent 
year for which an allowance was granted; and 


(b) where it has been established that the number of 
units of material remaining to be mined in the previ- 
ous taxation year was in fact different from the quan- 
tity that was employed in determining the rate for the 
previous year referred to in paragraph (a), or where it 
has been established that the capital cost of the mine 
or right is substantially different from the amount that 
was employed in determining the rate for that previous 
year, a rate determined by dividing the undepreciated 

capital cost to the taxpayer of the mine or right as of 
the commencement of the year minus the residual 
value, if any, by 


(i) in any case where the taxpayer has acquired a 
right to remove only a specified number of units, 
the number of units of commercially mineable ma- 
terial that, at the commencement of the year, he 
had a right to remove, and 


(ii) in any other case, the number of units of com- 

mercially mineable material estimated as remain- 

ing in the mine at the commencement of the year. 
Definitions: “amount” —ITA 248(1); “commencement” — /nterpreta- 
tion Act 35(1); “employed” — ITA 248(1); “residual value” — Reg. Sch. 
Vs, 5; “taxation year’ —ITA 249; “taxpayer? —ITA 248(1); “un- 
depreciated capital cost” —ITA 13(21), 248(1). 


4. In lieu of the aggregate of deductions otherwise allowa- 
ble under this Schedule, a taxpayer may elect that the de- 
duction for the taxation year be the lesser of 


(a) $100; and 


Reg. 
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(b) the amount received by him in the taxation year 
from the sale of mineral. 


Definitions: “amount” — ITA 248(1); “mineral” — Reg. 1104(3); “taxa- 
tion year” — ITA 249; “taxpayer” — ITA 248(1). 


5. In this Schedule, “residual value” means the estimated 
value of the property if all commercially mineable mate- 
rial were removed. 


Definitions: “property” — ITA 248(1). 


Interpretation Bulletins [Schedule V]: IT-423: Sale of sand, gravel or 
topsoil (archived); IT-492: Industrial mineral mines. 


SCHEDULE VI — CAPITAL COST 
ALLOWANCES, TIMBER LIMITS AND 
CUTTING RIGHTS 


History: Schedule C was consolidated and retitled Schedule VI, by the 
Consolidated Regulations of Canada, chapter 945,, proclaimed in force Au- 
gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part IL, 
August 8, 1979. — 


1. For the purposes of paragraph 1100(1)(e), the amount 
that may be deducted in computing the income of a tax- 
payer for a taxation year in respect of the capital cost to 
him of a property, other than a timber resource property, 
that is a timber limit or a right to cut timber from a limit is 
the lesser of : 


(a) the aggregate of 


(i) an amount computed on the basis of a rate (de- 
termined under section 2 or 3. of this Schedule) per 
cord, board foot or cubic metre cut in the year, and 


(ii) the lesser of 


(A) ‘/o of the amount expended by the taxpayer 
after the commencement of his 1949 taxation 
year that is included in the capital cost to him of 
the timber limit or right, for surveys, cruises or 
preparation of prints, maps or plans for the pur- 
pose of obtaining a licence or right to cut tim- 
ber, and 


(B) the amount expended as described ‘in clause 
(A) minus the aggregate of amounts deducted 
under this subparagraph in computing the in- 
come of the taxpayer in previous years; and 


(b) the undepreciated. capital cost to the taxpayer as of 
the end.of the year (before making any deduction 
under section 1100 for the year) of the timber limit or 
right. 
History: Subpara. 1(a)(i) substituted by P.C. 1994-139, s. 32, January 27, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable to 1986 er 
Seq. 


Definitions: “amount” — ITA 248(1); “commencement” — /nterpreta- 
tion Act 35(1); “property” —ITA 248(1); “taxation year’? —ITA 249; 
“taxpayer” —ITA 248(1); “timber resource property”, “undepreciated 
capital cost”? — ITA 13(21), 248(1). 


2. If the taxpayer has not been granted an allowance in 
respect of the limit or right for a previous taxation year, 
the rate for a taxation year is an amount determined by 
dividing 
(a).the capital cost of the limit or right to the taxpayer, 
minus the aggregate of the residual value of the timber 
limit and any amount expended by the taxpayer after 
the commencement of his 1949 taxation year that is 
included in the capital cost to him of the timber limit 
or right, for surveys, cruises or preparation of prints, 
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maps or plans for the purpose of obtaining a licence or 
right to cut timber, 


by 
(b) the quantity of timber in the limit or the quantity of 
timber the taxpayer has obtained a right to cut, as the 
case may be, (expressed in cords, board feet or cubic 
metres) as shown by a cruise. 


History: Para. 2(b) substituted by P.C. 1994-139, s. 33, January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to 1986 ef seq. 


Definitions: “amount” —ITA 248(1); “commencement” — Interpreta- 
tion Act 35(1); “residual value” — Reg. Sch. VI s. 5; “taxation year” — 
ITA 249; “taxpayer”? — ITA 248(1). 


3. If the taxpayer has been granted an allowance in re- 
spect of the limit or right in a previous taxation year, the 
rate for a taxation year is 


(a) where paragraph (b) does not apply, the rate em- 
ployed to determine the allowance for the most recent 
year for which an allowance was granted; and 


(b) where it has been established that the quantity of 
timber that was in the limit or that the taxpayer had a 
right to cut was in fact substantially different from the 
quantity that was employed in determining the rate for 
the previous year referred to in paragraph (a), or where 
it has been established that the capital cost of the limit 
or right is substantially different from the amount that 
was employed in determining the rate for that previous 
year, a rate determined by dividing 


(i) the undepreciated capital cost to the taxpayer of 
the limit or right as of the commencement of the 
year, minus the residual value, 
by 

(ii) the estimated remaining quantity of timber that 
is in the limit or that the taxpayer has a right to cut, 
as the case may be, (expressed in cords, board feet 
or cubic metres) at the commencement of the year. 

History: Subpara. 3(b)(ii) substituted by P.C. 1994-139, s. 34, January 


27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to 1986 et 
seq. 


Definitions: “amount” —ITA 248(1); “commencement” — Interpreta- 
tion Act 35(1); “employed” — ITA 248(1); “residual value” — Reg. Sch. 
VI s. 5; “taxation year’ —ITA 249; “taxpayer” —ITA 248(1); “un- 
depreciated capital cost’ —ITA 13(21), 248(1). 


4. In lieu of the deduction otherwise determined under 
this Schedule, a taxpayer may elect that the deduction for 
a taxation year to be the lesser of 


(a) $100; and 
(b) the amount received by him in the taxation year 
from the sale of timber. 


Definitions: “amount” — ITA 248(1); “taxation year’? —ITA 249; “tax- 
payer’ — ITA 248(1). 


5. In this Schedule, “‘residual value” means the estimated 
value of the property if the merchantable timber were 
removed. 


Definitions: “property” —ITA 248(1). 
Interpretation Bulletins: IT-481: Timber limits and cutting rights. 


SCHEDULE VII — PUBLICLY-TRADED 


SHARES OR SECURITIES 
[Reg. 4400] 


History: Schedule F was consolidated and retitled Schedule VII, by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force Au- 


Income Tax Regulations 


gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part I, 
August 8, 1979. 


Schedule F substituted by P.C. 1980-2081, July 31, 1980, Canada Gazette, 
Part II, August 13, 1980. 


Schedule F substituted by P.C. 1980-3472, December 18, 1980, Canada 
Gazette, Part II, January 14, 1981. 


Legend re Codes Used: 


(1) Close price from the exchange with the largest volume — For this day 
(December 22, 1971) this item. 


(2) Last close price available in the past 4 weeks. 

(3) Mid-point between last bid and ask price in the past 4 weeks. 
(4) No price available under (1), (2), (3). 

All prices are in Canadian funds. 

For abbreviations used, see Part XLIV. 


A-1 Steel & Iron Foundry (Vancouver) Ltd. 

(Ging. hatin ASS fn Sed 49veoO xe sso = 6.75(3) 
A-1 Steel & Tron Foundry (Vancouver) Ltd. 

(GIBB amar. Aye |) LETS Se ka AeA yaad 6.50(1) 
AS ADPORIITIIYS SOCK SHI 3 sda ncy ats ooe> ope cgtcda cess dee Rel tame noe (4) 
Abbey Life Insurance Company of Canada... 22. 2. (4) 
L’ Abbaye Compagnie d’ Assurance Vie 

Gi @anadae on oi wpe ay aoa t es Wie Se as AEs (4) 
ANDCOURE Mictals IMGs. .' ob VOW nue eee, © hee ee ene .28(2) 
PN berdcenaiinenals. tse = oy» ke cee een en Seen eeu De (4) 
Ys OYE) NS ULUNUD EK EG) G 0)uN BV eamtaet 2 eer auete tl Ramsaiewssinatt Gon REL Dalen ech .05(3) 
Abex Mines Etd. s .00 6 ce kc ws eR MES OO .O1(3) 
Abino Geld Minesdtdics tate ks ee ae oe eae tee .03(3) 
Abitibi Asbestos, Mining. Co, Eitds +. scinduars abeepveett ties 1.75(1) 
Abiubie Capper MINS Id see rai eee aaa a3 Gy) 
AbINDIER Apert C Of etd etext e ates tne ree een eee ee 25) 
Compagnie_de’ Papier Abitibi’ Ltée. 08)... Sjaearae? car 725(1) 
Abitibi; Paper} Go.cLtdi1(742%.Gundy Pays 60% heer ie 49.50(1) 
Compagnie de Papier Abitibi Ltée 

CEbG Cu vA SPriy eo 4 mee cae el ne 49.50(1) 
PAOStalbers tASULANCe (CO! Rare ac. ae Ceante ee e eee 11.00(3) 
Acadira-Wranrum™\Viines itd? <4) 228cah? 23, fe FShed DEES ENED .06(2) 
Accra Explorations Limited @1. 189. QOUSASI OF JOX 2: .07(2) 
Accirate,G@alenationulltdh, pueuse len ee ee a (lal SGD) 
ACHErOneVLinessl stdin et tr ea ete nt ten ore en ecm ee re ae .16(1) 
Acklands: Limited: Sirs eae eee ee ee Se eee 7.50(1) 
Acklands*Iaimited? (6% @utcPrey Pa aa AES (a ae TOPE | £9.-75(2) 
Acklands: limited (6%; Cus Cv .2nd Pr) es Woe 11.25(1) 
Acme gras 8 sO o pete we. Abie) oe ae ee .22(1) 
ACONIG es ore ap Nabe 8 titan we ee ee .02(3) 
PNET COM EMCO etn tte Reece ce ne ene ee 11.63(1) 
Acres“imited’ (20% VALE Pry. (At CESS tas Jats 40.00(1) 
Acres! Limited (WERT anise sal DOTRGRS Rec RwOL 2.40(1) 
AcrolliOilsdcseeGas: Litdeaes'} SHI Meth Bape ea hs. yase-4 .63(1) 
Adanac Mining & Exploration Ltd... 2... 2.0... 000. .46(2) 
Aders, Mining Janited ble a tee tread rets: oi: take arene 33(1) 
AdmiraliCorporavony weeeesp. Coen ei ene eee TSH 0G) 
Admiral Mines: tds ne tcc aa, pads ale er el chet eek Mes .15(2) 
Nadvaiicee Rediteake: Gold Vine semtta 0 a te eee .04(3) 
Advocate Mines Titd. 320) Si 80. Si aie SETS, 1.80(2) 
AMetnasInvestment: Ltd eine cas, oe a eee ee ee .85(2) 


Corporation*de PlacementsActnas). i hy bul Wiese hr oer .85(2) 


Aiton: Mmes: Limited’. 7 Acie. tae te Suk tee 1.21(1) 
AVG Managementiitds (GIB. Prayer twas eee be 5.75(1) 
La Societe de Gestion A.G.F ILE 

(Cart. BOPriv)) WSiiQonSTIniO? .a0i 18. RE IBIS 5 50D) 
AGF Special Fund Ltd... Bes’ syvorrmi-oi iduit.e bar 3.00(1) 
Aggressive Mining Limited «2 ota taco ee aig ee ee LG) 
AgnicosMiites shtdky sit Sat) S402) 4 COs ta ana heh Aap ALE ae 1.98(1) 
A gralIndustriesshtdsaS TRY USI. SIGSST. VATE ATE 9.63(1) 
AGT Data Systems Lidsosnab Oni sesanireaa) eon 1.00(1) 
A.G.T. Informatique: Ltée. WR Mees eetume eels sco gee 1.00(1) 
AYE Music Corp. Lid. 0 eee 9s eee pees on ete eas 4.70(1) 
Aiken-Russet. Red. Lake,Mines Dtd.2).2 6.22 2 So ecile .07(3) 
Aimco, Industries; Lidsse et sean. c pie eee Beye 16.00(2) 
ALS#Resourcesjktd: 374 64; Gavi. (OTe Cee Ge 5.90(1) 
Ajax,MereuryaMines. Ltda «cot cesses be, ape 11(1) 
Ajax; Minerals (Linnited): /2i:D9b. 10. SIBYSTeRs ofl) IO US! .23(1) 
Akaitcho Yellowknife Gold Mines Ltd. .......00.... .45(2) 
Alakon Metals -[Gmtited vats SE cetiay. Neral acne et (eee ee .06(2) 
Albany Oil Se Gassitde se) AS sR Panes ee eee 45(1) 
Albarmont Mines ‘Corporation 37. ..) . Sosie. DAR Aiea .27(2) 
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AlbatrosiGold Mines Ltd. ..... 6.0.5. Bh) zgmibiek hoeqused (4) 
Mines :diOrvAlbattosLitée: .. ..... . » . DI ganeenigad sgveod (4) 
Alberta Copper’ Resources Ltd... .... . .-bi.l..@2 yadgw.t jay; .40(1) 
AlbertayEastem ‘(GaseLtdid.. .... (8. 103), .Bit..o.2 yadme.t a2 5.45(1) 
Alberta.Gas: Trunk Linei@o. Ltds).12). bi) ..92 aadoind 29 49.75(1) 
Alberta Gas Trunk Line Co. Ltd. 

(VRS .CunCrPrositias Lily. oo 0 » » OL gotniM ais 76.00(2) 
Alberta Gas Trunk Line Co. Ltd. 

057s DUCE. CVs D.. Pr.) 6 no ew » DOME Uloatiya 0-3 138.00(1) 
Alberta(Gypsum.Ltd.. . {2° 0.4.0 )). botiont ileatiza -gail .15(2) 
Albertai Naturalli\Gas«C@o. Utd. . 4.04). petit 19MIIQA-3él, 20.00(1) 
Aican Aluminium:.Didies « .. «a. «+ «eihiebasic, ou. 18.88(1) 
Alcan/Aluminium Astee. ... (99 wi. C). DAL bisbasic’ sw, 18.88(1) 
Alcan Aluminium Ltd. (4%4% Cu. Cv. Pr.) 2.0.0. 000.8 26.75(1) 
Alcan Aluminium Ltee (44% Cum. 

GONWUP TVA) Ge dA ono A we ce ls A ee ee, AROSE, 26.75(1) 
Aichi Development bidows. Lte018..¥9 wD. GS.E2) shana. l 45(2) 
AlcomMinerals Gimitedannniasial. ..%b . . siIngaqMmo.... .12(2) 
Alexander RedduakesMines ‘Ltd... .(.vM..yito.2, al) OS.ce .03(1) 
Algoma:Centrah Railway "Col oi h.ds- 74 ud. ROE) pheag3 8.25(1) 
AlpomakSteel Corp LideeMhesisi. . . ad. eweweageio.. . 13.38(1) 
Algonquin Building. Credits. Ltd... 2e8J)..400), mg) PA! 4.05(2) 
Algonquin Building Credits Ltd. 

(GfonCu. Pas. Lids oe. > +. - DL epeNLosdauO, ona 4.00(2) 
Alice AtmoeMininedstdid.« 2 ac)00 25 4 oo oid 29M xl HG) 
AlicedibakesMines: Limited), .. 2» « 4 «at. colieionh aA & 23(2) 
Alina Minessé3 Osliletd... +... .°. Bhi 2otn M muahdylolv): | .80(3) 
AljoyManeswlitd LD spaitesy a asia 6 3 ais 0 toh RAUL SOLO (4) 
AllarcoDevelopments Inc: .. 2.44 +. hd stonepigeel s 4.80(1) 
All Canadian-American Investments 

innited eve Aimee URES pron ea > oo 5 a ote Reshh 55(3) 
Ad-Can-Holdings! Ltd. (C1.A.) comeubnl leaqusematal mraniad. (4) 
AdleGantHoldingseLid: (ClieBa) a ap imale? Taga misiswsiad: (4) 
‘Allcop: MinesiLtd. «Tank: bil ftanmoaig? tamer .02(3) 
Alliance Building Corp. Ltd. 

ilo. Guy GywAs Brea) ledtiaie, a: esc (ALS RANG, 7.00(2) 
Alliance: Building .Corp. Lid... ... 4. 9017...0K1 eon | 3.20(1) 
Allied MininsiGorpines Ltd... 4... . haan jogugal 3.25(1) 
Allied. RoxanayMinerals Limited.o.) artiiivi Slox? ce.) gan) : .65(1) 
AlliediNelemediadtd),...... ,.bh4 490th Aas) t) STIBVE .03(3) 
AlmimexiBide , sod 4 as gos a > -DI oni Mibaqe.) nwt 5:35(1) 
AliscopesGonsohidateditdate >. Lick. pick eaiivh Diow ar 1.25(1) 
Aitauy Mining |\CorpiLimitedticts Lid. . helen 2ish opm .10(2) 
Aluminum Co. of Canada Ltd. 

(A%;.Cuy, tsthPr.)i fu wha ¥en a > «+ te eeboienods TT tel 18.00(2) 
Aluminium du Canada Limitée 

Gv; CumemlieresRriveye Lids (C1. ADR OQ novoustzne.), 18.00(2) 
Aluminum Co. of Canada Ltd. 

(4510/2 %iCus2nd)Pr) Refinery. Lidhit zack boslaw A os 36.13(1) 
Aluminium du Canada Limitée 

(421/2% Cums Zieme Priv.), St), eleeani. ® auslovst. & 36.13(1) 
Alvija, Minesystd: Ft lephows to..... . -bit muinps ynd, fo O7(2) 
AlwingMining.Co, Etdinntia. . .. <\o Dt Petevetedain 2. nos .64(1) 
Amalgamated Beau. Belle Mines Ltd... JiJ. aon" tna. 22 .04(2) 
Amalgamated KirklandyMines Lid. . : bi 2yginivhelwes: Aosta. (4) 
Amalgamated Warder Mines, Ltd.. .2i3 sonazaqia 2 clon. aut .49(1) 
Amalsamated Propertiesphtd:. . ... . .Bielessai asisyedo: .70(1) 
Amalgamated Rare Earth Mines Ltd... 2 ei. es .07(2) 
Ainalsamated Resourcestdiw oA) fi Sarleaing he eek. Ae .03(2) 
Amialta:Oilsc&Mineralstitd.iW 8D. bid. eanizebel 201d. Ax .13(1) 
Ambassador Development Corp. 

Of Catiada: Lid. ......0. . ) bh 2ontM, muiney) .2asi..of .70(1) 
‘Ambassador Mines Titdutuiia. betimid ecoitdemauch dala ot .09(2) 
Ambepikesources, Ltdi, sw. 2. Js & beslon..D gene tele .30(2) 
Anieranium:. Mines Ltda. >... cbt bekbetlet) sews: .06(2) 
AmericyMines. Ptdt. . ioc, . ost SE 2onkld yeqae? sawaeda 170) 
American. ChibougamauiMines Ltd. 00 S40-O) meer? 8 Aom. (4) 
American. Copper.& Smelting Ltdbih, sonny shetwonss. Seek (4) 
American. Eagle: PetroleumsLtd.. . CA i dieicbaaiiasdan T5(1) 
American. Ledne’Petroleums Ltd. {.4\. 18.2) Sattand waren .09(2) 
American Metropolitan Enterprises Ltd. ............ 1.15@) 
AmericanQuasar) Petroleum Co, 0). eon, oy iA, QU 18t 4.80(2) 
Americanswranumibimiteds ad... 5 5.) OL ZONE IBV Ose (4) 
Amico Mines Lids . «1. diiraMinnel . ¢ Oko 2o01h MRMES .06(1) 
‘Anaconda (PetroleumsLimited@oimi, Vaya 2 (Agno 2 sobros, (4) 
‘Anchor MinesWimuiteda so oRoitoit (oetaut)) Sani, ay (23(1) 
Anchor Petroleumsditdss (GAH ConqoN) GieIeh, Ban « .04(3) 
‘Andacollo;MiningiCo.sLtda. woo. fou 2PM, GQUBTOITRE ARO: (4) 
AndexeMinesulitd: bigness dA: 2-4-1) Bb AOU SOG 4uk .30(2) 
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Angelus Petroléums (196Siiitdsl. .... WRG... . . We 23(1) 
Anglo American Nickel Mining Corp. Ltd... . 2.0.0.0... (4) 
Anglo-Bomate*Mines Litnited' 97. .... 88Ue ... . . Bee .60(2) 
Anglo-Canadian Pulp & Paper Mills Ltd... ......... 4.70(1) 
Anglo-Canadian Pulp & Paper Mills Ltd. 
(A1/2%: Curve Prowse £Osm de oo -Q4 Fett, 14.00(1) 
Anglo-Canadian Telephone Co. 
(S2065'° Cw Pr) PIES wee ee eo PRAT 2OQUSIONGAS 234H0(2) 
Anglo-Canadian Telephone CO! 
($2.90'CaMPrny £207 2! Seeded oo DI 82910284 £3RA0(1) 
Anglo-Canadian Telephone Co} 
(SHS CH. Pye &-STPSTAUGhly yi, AIDURTONIGA OUtN 42.63(2) 
Anglo-Canadian Telephone Co. 
CAO IK COMPELS Le ag ee Ped BORNE DIOL 30:75(1) 
Anglo-Permanent Corporate Holdings 
LfitiiCd 4s HIONSIOR WVRES SAD es ot ee ee py BPO 13.50(2) 
Ang lOgNouyin Wines Efdgi pe ey, kee Ate SR eth ie S21) 
Anglo United Development Corp. Ltd... .....0...0.002.. 7101) 
Ans losWestetneMiineralsmetcdheneiet sleet ne ne, eo meena es 17) 
Angot “Group ieimiteds Phe of ¢ Me cr, let As, 1.00(3) 
ANMiMar Nitin See ere aes ee ee etn eer none oe MARTIN .05(1) 
ANSI VIINeS etd eee 5 See ee ee ee eer Sane ae .01(2) 
Anthes Imperial Limited 
OP BIR CIMA MISE RE ree eee BRE o 18 tin tebe be ne 129) SA (4) 
Anthes Imperial Limited 
ee Edi col el By IC oe ya ark et ich a A on ee ae dace 80.00(2) 
Anthes Imperial Limited 
eI mS bua cz SK iy EI te a a elt a ha 80.00(2) 
Poinoman Wining COM. Pts a's An< 4 & Sone ee error i. .03(2) 
Anthony Gas’ &"Oil Exploratrons Etds 2 .t-r, ws 1.43(1) 
ANTON SH SW SE AMIN ike & y 4 dd a sb Bb So a RIB Roa ela a .04(3) 
AN DW) So) RNAS) BWA DUO AWG Le os tas ig Rees a hab Teentaal Sa le bam 25(1) 
ATIOW ONC Tain Wale Sule (Uluetoeintreme tar tee Regn toe eer 02(3) 
RCIAMI Ast LUC OL DOLAtCO mtn nash ees decker teas clade 3.65(1) 
PAC acare. Lier DAUONGIetG. Wen tre ota Stelcbamatlr bor (4) 
ANG UIA COn Or (CamErsenl Eiebos: foe) Ou le BS Sai al Pe 24.50(1) 
Societe Aquitaine Gu! Canada ACO ioe. a tacm i Sin culatcg le 24.50(1) 
PXCCAGIAL EX PLOEAUGHSSEC.et wor -neno tale ee lane lien scabs Lt) 
iGo rlliow Smiliedy lines Wiel p35 Ws BMS STOR ee .03(3) 
PATUCL EX POU MOUS EanTCCC cere feet cc geese 00 a ion wg Anca .08(3) 
TANG CORING WAG VEI Yel (aii bas hie aie’ ac) Fa at Pav a ate Ay i TAS al at A a .16(1) 
AGO Vines: IAtocaCse, Wita)is Meret tou alteaia eo rkteen os cer rar Dan sae (4) 
PAL QOSY SVL O Me OF) LAG. was. 2) va eee. es Auk be coer ee at be 45(2) 
ASUS COLDOLAUON Latte Ora 5 > tag eee eae irae re Le 13.00(1) 
Argus Corporation Limited 
be CUI Ets Nota rade iSite ir sea lait ae ee 32.00(1) 
Argus Corporation Limited 
CS UMC Unwin PDSESe rept te ch eee Cl a” mee 34,13(2) 
Argus Corporation Limited 
(PATA) AT ig 2 iB aha re ale eran a oa anal Panta Oey SUL) 
ANEQUS Consoranonilaiaiies (CHUAN LS 2655 See SOS ef 9 9(1) 
NT [OUGOLOIVENICS. ALC Weta T i Gras WT bahia Dd bene nels .01(3) 
Ndition Snikvemly tires Wiel: 5 6 45 6 6 ols 8 CO NHN 
PNTTUNOTR DMN NTIS We ae Ee ee ee ee .14(1) 
PATOL VIM CS a6 ke ese tic ie Seog oan Se oy ete ng ua ie eet .04(1) 
INO NS eKe CONG FIMESNBICENS 8 Se SPE ee .01(3) 
EOTOUCO) UCAS IEE IM NINES IEC Be PL OR ee ee .09(1) 
AsSametas OlleCorporation Iotdouue so) eae panttn aelie 18.50(1) 
PS SDCSTOSOLPOFAMON GL ACs aac oie 0 SUK goIcieen Spiers tone CE orth 25.50(1) 
ASCODEKaEXplorations idare. «ba 4 nut anisink olaieksl aoe (4) 
INSCOpEX, ExplorationSaltec Sag neh sar) ao en ek aah kad (4) 
Aselontndustries. Lids 1) - eseeet Y dency casa’ coer aonert eG .13(2) 
Ashland Oil Canadanlvtd ys. vewmseriok et.) et Gian ee on 11.88(1) 
Ashiand,Oil. Canada Ltd. (6% Cu.. Cv. Pt onirs vest eens 29.50(2) 
Ashland Oil Inca 24k. ee 2 a ole 4 bk patie Mitre rola) 
Aspen. .Grove.Mines Itdy 4. (ie AY. bt eaaimaeral! dear .10(3) 
Associated. PorcupinesMineseitdisy wih fe). bi-f asaa” deamcane 32(2) 
Astonish Lake Uranium Mining Corp. Ltd. ............. (4) 
Astrabrun:Minesyutds siikesd oi efirais 2 ovis mae Sebi T.2 .03(3) 
Astral. Communicationswitd..e.t 2. . . ont watlenohrowl. « 1.97(2) 
AtcopIndustiiesletdhe taal... bs tkitcusnale she see 8.131) 
Athabasca Columbia Resources Ltd. .......0.00..04. 1.65(2) 
Athena Minesyimitedes ($4.40.0y. Pot .. datinelawd..% .08(2) 
Atlanta MineswutdPaeetewmeiad.. 6 2. ).Pi ol) gaia nasa (4) 
Atlantic ‘Coasti€opperiCorp. tds) eanienonl [nnobansael 7 .46(2) 
Atlantic NickeliMineswtd.i! .. . .-bt.1.zantM aneaupuc)-oime 22(1) 
Atlantie-Richhields Gongs. (ate. 1 SRA. Get BRIA, 108s 32, 64.13(2) 
Atlantic Sugar Refineries Co. Limited... 0. 200 J. 6.38(1) 
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Atlantic Sugar Refineries Co. Limited 

(A. CucPE)ti psiezbi4d .cieD aa lodeiM-eseranees: @ 15.00(1) 
Atlantic Sugar Refineries Co. Limited 

(5% Cu, Pr.) ...... fated oH iM wane &-cle4: aiitbeas’)-c 62.38(1) 
Atlantic Sugar Refineries Co. Limited (Wt.) ......4... 1.40(1) 
A Nantic A TUSE CO can 4.0. snctia bia yal he ee OE Paty. S (4) 
Atlantic ‘Tungsten Gorpalitds, .:. 3s). os pete bls a7) 
Atlas Explorations Limited... . EE gd CO Se AL) 
Atlas’ Velowkinte Guanes isthe? Me™ .c3 . eee Sle .05(2) 
Attila Resources dutdayted ache. 104.1 S, 5 ea es 1.13(1) 
Augdome,Corp: Ltdienmseay 3. E00d_. eile ties eee ate 19(3) 
Augmitto. Explorations itd o.oo 6 ee eee a ee (4) 
August, Porcupine Gold Miimes Ltd. oo ue ko) curate ale .02(3) 
Annor Gold MinesyAd eva cisc . s o e o ke Cres ae 2.30(1) 
Auscan Mining and Oil Corporation 

Wiest @ gees Me es Ae ee an ae ates Mick aedakg ee .90(1) 
Austin Investment Comp td SGiMcth, sip cene ea ese .41(3) 
Auto Electrie Services: Col bid 2. sacs ie reas ates ee, 6.00(1) 
Auto Marine; Blecthic. idle. oO) Shier stage hd atten nine (4) 
Auto, Marine: Blectnc Lids (Pr) -. 2) aes aes Pee 40(2) 
Automotive Hardware -Limited™ 0." 23h sas as e2>(t)) 
AntoléticUindtistries itd. Te AAO AIROD. TOF Le ee aes .65(2) 
Ava GoldsMinme @o. hidaacce AVE Serie. ania. (4) 
AvCO0. COLPOLAUOM oe <i < ane ce ee eh NS ee (4) 
Avilla International Explorations Ltd. .............. .28(1) 
Avino' Mines & ‘Resources Limited) .2\ay..sy- aye ary ere .33(2) 
AvocatMines 'Canadat Iidig a3h) ki thisast ASPs Bios ASE. Oe, .65(2) 
Babine’ International Resources*Ltds <\e.hgsccip! yy eee oe .14(2) 
Bahamas-Caribbean Development 

(Corporation, Damited 5 cata: g- pSe e ae r .16(1) 
Bakers Talentdert: 25m ag SA 8 Deere SO ie ee ee 42(1) 
Baleo; Forest. ProguctS Gs .a ce wn tceoes earnest a eee 8.25(1) 
FF aid VIVIOU Calne OTC One ee eens Raa aire ene me re ee .03(2) 
Baldwin 'Consolidated'!Mines itd iS .01(3) 
Ballinderry Explorations Linaited tpt mesa ie thas el aha .90(1) 
BamboogGreek; GoldiMiines Is tcl cacuran i ents oe nearer .80(1) 
Bancoskinance sj imittedn (Elid: be alas ace ee es te Sr ee (4) 
Bancrore WUrantomidViiMessietCis cee st meee ea ee ee eae (4) 
Band-OresGold Miness tds iis supsacee Sateen ea .05(2) 
BankenouMines Ti tdee wanna tees Gad eee anole Ie eae ee 6.40(1) 
Bankticld Consonaated Vines “lets sme iem tees nent eee ener .02(2) 
Bank of British! Columbia: 2% 40 tees Ae ate 22.25(2) 
Banks dfiMontrealiviay: 367i (Rea A as 18.50(1) 
Bank oft NovayScotiae) at fhe. Sinirericesmein oo toe 31.13(1) 
Banner Porcupine Mines Ltd ovo care ae costs pie ead ee te (4) 
Bangne Canadienne NEO ANE. 5 cus merci pie eo a eran pa CU Ly 
Bagitanh Manag lds asty ces st ae eee eee eae eer eras eect 40(1) 
Nines Bantamslbtée a sues ere ee meee eee 40(1) 
Barber Elliston Canada Utd seal t)e_ {Soa eee ate em, ase 13.50(2) 
Barber ‘Oil. Corporation=: 224.0% w dns, SOOO VIN ons 48 .50(3) 
Barbi Lake Copper Mines Kids" 0.) Sey Eas ee | wi) 
Barcelona Traction iene Power Con eee ca ee .20(2) 
Barclaye Resources Tetcline< eee a ete eee ee eh eee eee (4) 
BatexSliniste the: ae eat ot at peace. peer eee ee re be .20(2) 
Batamna Minerals tds 2-0 ei ose or eee ee eer .01(3) 
Barons OU Latte ds.: eee aie eee Ee see ree ae .O5(1) 
Harriet EXPlorauous COP. AG... a ee ee eae .07(3) 
BartacOmudustriess Lnniteds es eee oe eee 4.50(1) 
Bar yallee? Minestis tte nes tiene Ren nerd cer ee een car eee (4) 
Barynun Explorations Ltd: cc alse ee ee ah ae oh ee ae eee 1.20(1) 
Base MetalseViinite.Corp= td? 6405 Se) Ss cc sckeee eee .01(3) 
Bashaw:educ,@il_& Gas bimitedisasene seas ee eee .O5(1) 
Basic "Resources International: Eimited = 2.2% “= 1a 3.30(1) 
Basiem Petroleums tds. = =. 35 5. Seater perenne merce .07(3) 
Bareman Bay Niuninor Come ke ps beeen ee ere ee ee .06(1) 
Bathurst Norsemines-tdee st 7 SA ee = eat es eee 85(1) 
Bathurst- Norsemines*Etd. (A Wt) S282 foe SO gar. (4) 
Bathurst Paper Ltd. (S-1/4% Cu. 1963 Pr.) 2 2. 2... 6.75(2) 
Les Papeteries Bathurst Ltée 

(5-1/4% Cum. Priv.) : 22; 23:25 5: -Di} 2904 nyies 6.75(2) 
Baton ‘Broadcasting Inc. + iy. 42) Yeo SON RoI eee. Hf 14.88(1) 
Bay Mills Lids. cg xis pctis 4-4 tas) ibs 4 eee, Cone ee, 1.34(3) 
Bay -Mills,Ltd..(6%. Gu .A. TstéPropaors-h adoniin®, 422d 3.05(2) 
BEC SBurt MIME dy 7 a Le eT COT Rae 4.00(1) 
Beacon Mining, Copid. £352 ..b: "5 Sea he emai, ator .O5(3) 
Bear, International. Industries Ltds.i rac). wegGqol). jenn l).oas -19(1) 
Beattie-Duquesne Mines.Lid’. .... Dit eonilM lodoiV oitos .04(2) 
Beauce' Placer Mining Cov Ltd; 24, 285 annie dune :01(2) 
Beaumont Resources Limitedi:. 129 eeadron Heeue sek .09(1) 
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Beauport Holdings Ltd..........5. lL Ki Blame yeirtt86(1) 
Beaver Engineering Ltd... . . 1%. . . sank sovediAaO‘b 3 6.50(1) 
Beaver, Lumber Co. Ltd. 920, 308) eavjiede asdacaesh 19.50(1) 
Béaver Lumber Co.,Ltd..(Cl. A.). .... . bs. es optest ah 19.38(1) 
Beaver Lumber Co. Ltd. ($1.40 ‘Gu..Pm) oniJ #eurT es ab 21.00(2) 
Becker Milk Co. Ltd (Cl.-B. PrijuxT. . - .. apo.» 3 BR 10.00(2) 
GelAir Mining Lid, . .54 6.044 0..4s4a89 D woe .92(1) 
Belcarra:Explorationsilitd. . . geiT..... and... . shaadlA (4) 
Bélding-Corticelli Limited». wi). whe 2. Gad. whe 10.25(1) 
Belding-Corticelli Limited (7% Cu. Pr.) . 2. .io 2 ee. 10.34(3) 
Bélding-Corticelli Limited. WI.) .. .bii oD eat lewuisV ok 2.80(1) 
Belgium, Standard Ltd... ......... >. bi mioionls e 15.50(1) 
Belgium. Standard Ltd. (5% Cu, Pr)... soit. isigitnith. Waals (4) 
Bell Canada | 2. asf ee wD VS). bi riennté & 46.88(1) 
La Compagnie de Téléphone Bell 

meGanaga , & oS ae om eas ae Sr eee 46.88(1) 
Bell ‘Canada ($3.20 Cu.Cy:-Pr.) .. . . .bit taemeclevsdl di 52.38(1) 
La Compagnie de Téléphone Bell du Canada 

($3.20: Gum. ,;Cony..Priv.). ~ . .611-.290iM aled bad asbar 52.38(1) 
Bell Canada ($3.34 Cu. Cy. Cl. BORA mew lich Bison 53.88(1) 
La Compagnie de Téléphone Bell du Canada 

($3.34, Cum? Cony. Cat. B. Privs)i 2iibor> 2aibliish sigan 53.88(1) 
Bellechase Miting-Corpt'Ltdy 2 eihiii@ «©... ~~ sigenos .04(2) 
Belleterre Quebec. MinesMietdy . . > 5. . Seep AD ae .15(2) 
BellexiMimes, Ltd... «sc pesos ade + o bd ania om 32 02(2) 
Bell Knit Industries. Ltd... . ... ~~ botiraiil-eani sai 35 .88(3) 
Bell Molybdenum, Mines’ Ltd. ...... bth GO 2 ss9 ao 14(1) 
BeloresMinessletd), $40, oe oe ee oe oe ea .16(1) 
Belra Explorations Ltdy . .. ~~. « + cab ainemooloved esisitt (4) 
Benson’ Mines*Limited . qegrsrrAwsibensos «a. wee ooo: .14(1) 
BerkleywHotels WAMNas, £0. SA oss gS tin atte so AISI 1.75(1) 
Berncam International Industries Ltd. 2. 0.0... 0 ee. 6.13(1) 
Bethlehem Copper Corporation Ltd. .. 2... 0.050.048. 18.00(1) 
Betrust Investment: Corporation Ltd. . . ¥ .- dad sani ae 16.50(2) 
Betrust Investment Corporation Ltd. 

(S=3/4 9%: Cu.cA. PR)... soos FREES oe CT ARO Osh (4) 
Biz’ I Mines’ Ltd?) The . . « « « . . . Shh qyoD-sniblind sons: (4) 
Bie Jackpot‘Mines*Etd, . ve. se ee ee» y OD oniniM-bet .01(3) 
Big Long Lac Gold Mining Co. Ltd... 2 2. ee: i-beiiii01¢3) 
Big’ Nama'‘Creek Mines*kitd. . «>...» ~ Dit ethsmelsF- het .09(2) 
Big Town*Copper'Mines Ltd. . 2. se ee oe we OD xeon (4) 
Bilmac Gold Mines, Ltd. ...... . -bid SatehiloennD-.eqcoelh (4) 
Biltmore Hats ‘Limited. ~.... . - batten .qaoD): ented 13.00(2) 
Biltmore Hatsiiimited (C17At Cu.-Pr.) 03... | = pete 10.50(2) 
Bio-Millet'Eaboratories }- 8. 245, eh ns wo Orel go aie (4) 
aboratoirée- Bio-Millef)'.. 20. nc. subs. $s oe SAS (4) 
Bird \Construction,Co; Ltd... .....-.~ (vA sell... me 57.50(2) 
Bird RiveriMines Co. Ltd. to... «QO + ES .65(1) 
Bitoco Kirkland,Mines Ltd? ......°. (49 bot.) seSick .01(3) 
Biron Bay Gold MineSiLtd.-... . Wh...) 5 eI .23(1) 
Bison Petroleum S:Minerals Lid: (.vini senses ins 2eaV: 9.10(1) 
Black Bay Uranium Ltd .ie sso oe os ob zon bv: (4) 
Black (Cricket-Mines:.Lid; ...... .... ~ bid .00. ani. ne -60(2) 
Black Giant*Mines! Ltd. .. . bit-.2zenil. sled .use&. ba sousgleie30(2) 
Black Hawk Mining Ltd... .bit 2eniM Sanlséil hatenmalas 50(1) 
Black Photo Corporation Ltd) i624 zon .tshiet bainnes! 4.85(1) 
Blackwater:Mines' Ltd.. ..... . .bil estroge) baiams: Les 230(1) 
Block Bros: Industries Ltd..bt.1. 2onii dred. cise batamegt 3.00(1) 
Block Bros. Industries-Ltd: (Ac. Wt.)u..1 2aanwo0asht batanmisal 5.00(2) 
Block Bros. Industries Ltd. (B. Wt.)nj eleaanih ah afith silsenAy (4) 
Blue Bonnets Racewayrinclovatl .. ....... . . WbReeRS 2.05(1) 
Blue. Grass: Uranium Mines Ltd... 0"... . DR eikas0. i .01(3) 
Blue, Gulch Explorations Limited. . .. . .. bid. esmiWierobseerade .48(1) 
BluesStarsMines-Limited: «+. « +. +. .bi Sesabaese® Aone .06(T) 
Bluewater Oil & Gas'Ltdi ........- .bi1 2nd muinarer 90(1) 
Bochawna Copper Mines Ltd). ....... ..bit.esai- ois Fe (4) 
Bock '& Frére Ltée (6-3/4% Guime-Priv. )istisgundin AsatiemsA. (4) 
Boise Yellowknife Mines Ltdb:! eritlanh B..eaqo'D nsoreaA: (4) 
Bombardier Limited (Cl. A.) . «id esonslovteS cles .ngor 9.50(1) 
Bombardier Limitée (Cat. A.) .o9F zeeiueieried oubs.) aso 9.50(1) 
Bonanza Explorations Ltda zsehaiwind astileaoieM raster: (4) 
Bonnet Plume River Mines Ltd.c} auieloxiet! iagsu®) .nasiess .15(3) 
Bon-Val Mines Ltd; ........ + better -musiosi nteorse .44(1) 
Boraway Mines \Ltd.s')). ve ee eee ww DRE eon Oe 11) 
Border Chemical Company Limited . 2... 0... 00 505. 10.38(1) 
Bordun Mining (Quebec) Limited. ). , .bavetiteorii wads .30(1) 
Les Mines Bordun (Québec) Limitée .. - bit zmuelonis sole .30(1) 
Borealis Exploration Ltd... . . . » «.biJ-.09 aniaiM ollooreb .30(2) 
Borealis. Exploration Ltd. (Wt.), 2... . + BIS eon Kaba (4) 
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Boswell:River' Mines Ltdpooitensaind. .....-...... +. apibrs 22(2) 
Boundary Exploration Ltd............. , create el Fat sb 141) 
Bountyadixplorationsbtdhesi at...) Isqaodemeind. .. . asibarisl 13(2) 
Bourbeaulicake Mines.Ltd,..,...-....., 04) 5.0 ORs .02(3) 
Bourlamaque Central Mines 1945 Ltd...) 2 ces ibsvie02() 
Bovis Corporationshtas. 0. |... .uechariotnd .. . ai 1.90(1) 
Bowater. Paper.Corporation Ltd... 0... C.4.. A.W uD. 3 4.65(2) 
Bowaters Mersey Paper Company Ltd. 
GS 2U/Z%pCOl Pr) fae. oe, bated atlevat asib 32.00(2) 
aBowes ComLtidiatey . wan obi eent voles arib 12.50(2) 
Bow. Valléy, Industries Ltd, ...... bid eanilh paieaned aaib 28.38(1) 
‘Bow Valley Industries Ltd. 
(S+1/2%, Cur As-Pr.) i)... bi 8 nrusioned basal osod we. + 14.25(2) 
BPiCanada Lids (5% Pry, | OY. bET genie : tiesuusM math 75.00(2) — 
BP Oil &!Gas Limited, 2"). lbk 7. esai biok) vitestaW as. 5 6.201) 
Bracemac /Mines:Ltd.. 0°.) basil. zomevha!l arora we: ibaqs.03(1) 
Bralorne: Can-FerResources Ltd) . viens... ..... weih 1751) 
Bralome OlesrGas btdaGh, B) ys So ee es 92 .25(1) 
‘BralsamanPetroleums Ltdis ....b J vitsmenoD tnoowlM, esib 3.25(2) 
Bramalea Consolidated Development Ltd... 2 2. ek... 3.45(1) 
Bramalea Consolidated Development Ltd. 
(Wi) Lae Daplormngyy Litil mualone$ istnsbicsO ath 2.10(1) 
Brameda Resources Limited |.t¢. ..,.. bstissid ot ioe? asibns 92(1) 
Braminco Mines, Lidiversiiicd . . . .satimbibeestiioss. roitess .03(3) 
Brandy Brook. Mines Ltd.sitiogd... . cds 4 ee. arenas 10(3) | 
Brascanaummiteds £0. 1. -. cass kL i tdwn sd tone ate: bAL-TS?50C) 
Brenda ‘Mines’ Limited’. (A .pAL-Y). stim auntiosS. nsik. 4.55(1) 
BrenmacMines Limited’ Siiaed. 6.1.04 ae. e coeRTBE 38(1) 
BRettland Mining Lid). yo... Gin naibens 99. Pb). (4) | 
BretwOilstimited. ... .. -sypiiash. +. ..4 i. wos & otetige 23) 
Brewster Lake, Mines'Limited <(onnsihane 2 eatiall..viaG. ee .60(1) 
BriarcourteMiness tds eVogNgsG. we. ya ke. erp .11(3) 
Bridge & Tank Co:.of Canada Lid. imoheniA beatin!) aon 4.50(2) 
Bridge & Tank Co. of Canada ...:_ Ltd. 
($2.90°GunPr Jak ....... . Gein. amusyad, sstialy...vivdod 32.25(2) 
Bridge Hill, Mines! Limitedboiiatt.) .zinsauasva! oios. asibse 38(3) 
BrightreccComlbitdeaiheGias. AG... 3 6. ORTOBE. oe. «os . 16.00(1) 
Brieht: Redvake»Mines' Ltd... .... ..... 2. (.49..A. v9 REA .01(3) 
BrightStar’ TriopMimmeitd.itacs). ofiash..... . . 1b 1.10(1) 
BEUNGUMEINeS Utd, VAIS BoP EA 0. coed xg Geren estrogen tedod 8.00(3) 
Brineo Lider, Wiens TAC. «sn SEE tRebIvONT. aBtby 5.63(1) 
British American Bank Note Co. Ltd... 2 13.00(1) 
British Columbia Forest Products Ltd... co... AOW75S(1) 
British Columbia Forest » Products Ltd. 
(GYoGus Rrones. L.A. 2lsieM. «....... ..ablomyedt...« .<).pth: 41.50(2) 
British Columbiai@ilelands, Limited! Jy. co. Bene oo pee eee dot 7.50(3) 
British Columbia?Packers. Ltd. (Cl. Adnasibarsi. ...-... i 20.00(2) 
British Columbia’Packers Iids(Cl. B.)........ . (.vied).ediim 19.50(3) 
British Columbia ‘Sugar Refinery. Ltd. . ..hit..a@2 dune. asibs 19.38(1) 
British Columbia Sugar | Refinery Ltd. 
(SF JGU. DEMO RBH 5 co coc VUE D9 Goco, se gop 05 0 -o MEBTDS 17.00(2) 
Biitish ColumbiawelephoneiGon 2. cs oe ees Ae Daal 63.75(1) 
British Columbia Telephone Co. 
(GQsB/87o Cumin eiee (Cat A ss 6s ous SEL a 63.00(2) 
British Columbia Telephone Co. 
RI 27ovGuN Preys Lad. a... ge cos ee DE SOL. Sr. cust 63.00(2) 
British Columbia Telephone Co} 
Gz3/49orGulibrot Mees Lid.....bt0.: iW) Jovineartl. teatbs 66.50(1) 
British Columbia Telephone Co. 
(4-3/4.76:1.956.Cu.. D. Prisweed'h sid. annaibans> (1). nm: 66.00(2) 
British Columbia Telephone Co. 
(84% Cu. Pts .... ,aseieoe . . . . foam... ..., 7 Carb 17.50(2) 
British Columbia Telephone Co. 
Gi15% GucPr). CobatieS Re). hetra_L esas. asc 71.50(2) 
British Columbia Telephone Co: 
(5-3/4% Gus Praia. Piosee GROW) botim if cali. neib 80.50(1) 
British Columbia Telephone Co. 
(6% ‘Cue Pr.)ics. LAs., bit AstiosiunsM ssorqiis W. ssib: 84.50(3) 
British Columbia Telephone Co. 
ES os BUNA ATR Vises paved asi Malina, antic lacs eke ee eae te ee eT 82.00(2) 
British Columbia Telephone Co. 
(6:80 AuGacer anata 14d, C1, AlC..uO weS\l-d) beim 26.50(2) 
British Controlled, OilfieldsiIetd: orp. «aistes We. .. .. . . meibsr .20(2) 
British International Finance 
Canada: Ltd). (GlP AL). tho Doresecdisve A. aninill.siebstus. (4) 
British Matachewan Gold Mines: Etdseo5. !nisite’. me soe A-ne.. (4) 
Broken: Hill Explorations Ltd. . ..otd .emusiornis. nsotemA-p .08(3) 
Brooke Bond ‘Foods Ltd. (4.16%. Cu. Pr)! zeswoeosl. ston 19,.50(3) 
Brosnan'Canadian. Mines Ltd. .... .. .bi 2 asiviztbnl-sest-we 2? (4) 
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BroulanvRéeefsMines' Ltd:aeeiibk®- 00... 1msteoW. .... abeng 23(2) 
Browne Mobad]e MinteSiiitd on. here csei's! her oars fo Ae .10(3) 
Brock Millsfetds (Cli. A. sesgbie®-..... -anadeoW.-. .. . gb 15.00(1) 
BrOCkKSMiMIs Dio (CT IBD) ies pasar tae. t nen wate es Rat 8.00(2) 
Bruneau Mining Corporation 1970 . 2.0. 6. ee ees 1102) 
Brunswick Mining & Smelting Corp. Ltd. ... 2... 44. 3.05(1) 
Brycontadubtries Ltde. a Batik .18(1) 
Buchanan: Mines, Limited .. £3.1.2qnensiolaxd-infeld-ILA asibate 15(1) 
Buckeye Explorations Ltd... ..-. 0.6, -.-.. 03 anol aeibehesoCl) 
Budd: Automotive Col of Canadanhids;t sonikh. woud abit 6.63(1) 
Budd Automotive Co. of Canada Ltd. (Wt.) ........ » 2.40(1) 
Buffalo Gas & Oil Corporation Limited... .....0..., 1.05(2) 
BiutialolakesMiMesolsta. Wh. FE csp wet Pisa tea pee aan (4) 
Bullion Mountain Mining Ltd...... 2... ee eal surest. Wee 65(1) 
Bullion Mountain Mining Ltd. (A. Wt.) 2... 2... ee, . (4) 
Bunker HillvExtension! Mines Ltd: -...-..00.- se A. ey lo rey- 05(1) 
Burlington Mines & Enterprises Ltd... .........4. 0 a (4) 
BumssFoods:Mimited AaNek PAG. sos. er ye acty Os 12.75(1) 
Burnt Hill Tungsten & Metallurgical Ltd............., .18(2) 
Bucrard DryWocktGo, Wtdil ei en. ce age. «ey ey 7.00(1) 
Burrard Mortgage Investments Ltd................ 1.90(3) 
BUReXS Mines eitmotedsy | Seo. en honeys tec ae eee ee aren .04(3) 
Bushnell’Communtcationsiiimited 7) py ee 6.00(1) 
Buval Executive Mining Industries, Ltd.- oo... epee acct .40(1) 
RSA GRY CHISMISAUOS SAL nd eae Ree pei ot ot Nt a 2.50(2) 
ClaDreiGOppeniviIlicSvEINEIed pve one taste la ony a Sebi ea, See (4) 
Cabot@orporation yn, 2 AU OE (4) 
Cadiilac’Development' Corp. LAd. vi psiccsanc tea ee eg toee 8.38(1) 
Cadillac Development Corp. Ltd. 
(GO=1/2I7K CUT B UPS ots os). REA cles Cece nL Mtr Rare ats Beas Tags 20.25(1) 
GaGTACHE Xx plOTatvOms tienen yd etn genn ty oe be Sees. tone ka ts 1.30(1) 
CAEMndustries Istdise dF laa. des Pao GAVE. ceuete eta ees eee 4.65(1) 
AC AlCORp INCSOUFCESMENCIEA ON ARR. StS eee cae coe dats ne gee te .14(2) 
GaledonuMiountainvEstates (itd vee Boe ete: oe esses ect Pees ele OOD) 
Sake ary-sPOWwer MEU PR eet. e ics rena tase he Ste Peg ty tags Sa tote te 27.25(1) 
GalgaryPoweriitds (4 9GN@ue RE, ini cat oot ae soe sos tera deite see (4) 
Calgary Power itd: ($5.00 Caw Pr) aeons nn seen te Se acs 69.00(2) 
GakaryyPoweritd. ($5,40-Ca.’ Cv PI), tare ec eine te ae 91.00(2) 
Gallic OFSTNVERSNITIIES pe CClsees aucles Mike tint ene oe ae Re wees ke .18(2) 
GalipenDovelopimnentSmWimiteds 2 he ai CrP on. 75(2) 
Gallix-IViines! Etdeeace tates sia eee nS I .O5(1) 
Galimtarksindiistn ese Ltd eo ek sia? <h xd slot Sah Phe tone re ee (4) 
CalnrorairontBay-Minestistd ete en os ce tee. DOE) 
GaltagVinires Termite eis Beth ees rete ae tke Ba te ty tae ete OD OL) 
Cal Vert=DalesEs tates Utd As seas tie terete saree. he tet eee 82(2) 
Galvert! GastSs Oil Seta: este Nee blac ne to Soltero .14(2) 
ait MMS SMISta/ PE OUMITTs VATE NES: BARI Te iene she et ea QS .30(1) 
Gambridve WeascholdssEimited 2-04 Ss + BAe 11.50(1) 
GambiidgesMines- Limited’ 225 fp ttt dot 2 PSL) 
Cambridge’ Minin Corp Ei ee ee eo ee EES 02(3) 
@Wamndecke Minese Ligne Pre a te hae SB) 
Gamblo MMinesMluiniiiteds- st t-test af a5-t ttt at PE 2.51(1) 
Gamindextiithestistday, PAR es 5 5, v MR RUEA 5, 6 RBS 13(1) 
ail arene Wire SECs: ot tins ee oe a te oe oe eae ay Nn Fe ow! .08(3) 
Campbell Chibougamau Mines Ltd. ...........0.. 4.70(1) 
Camipbellt Redhikaké Minessitce Girls UN) Sons Pa 21.50(2) 
CanipesueCor poration Bed > tase Se Fe ees 3.50(1) 
CUAUPEetroleuniselLtd ee ate Li. BRIO 8, BRR (4) 
Canada ‘& Dominion:Sugar'Co: Ltd’... 2 2 32.50(1) 
Canada Cementtararve ie 5 Ree oe AE 46.63(1) 
Ciments Canadatararce Itéese sss ane 46.63(1) 
Canada Cement LaFarge Ltd. 
(6-1/2% 'Cu¥ PPOs Wie ato, WIS 229TNO2 I eRROTDLET M8 0 19.75(1) 
Ciments Canada LaFarge Ltée 
(651/2%: Cum! Priv.) (Soh. A BS2HOMICH, | oes... =. +, AED! 19.75(1) 
Canada Forgings’ Lidia: tl. 2244404248 VS UA 4.50(2) 
@anada"“Geothermal-Oil Ita . . . . DiaeenodipooroyEr, 1B iis .68(1) 
Canada Machinery Corporation Ltd. ...........0.04 19.00(1) 
Canada Malting*Co:-limited') 2). «2 3 x (TE te Ae BNE, 26.00(2) 
Canada Malting Co. Limited (B. Pr.) 050. 2. .89(2) 
Canada Northwest Land'imited (1) %. #e.).)erneubn!. naihy 1.50(2) 
CanadaiPackers! Midis, Lvese.. ...... .lprdeubal.. 2... eu: 18.50(1) 
Canada Permanent Mortgage Corporation. .......... 18.00(1) 
Canada Safeway Limited ($4.40 Cu. Pr.)) 2 22. ee. 82.50(2) 
Canada Southern PetroletimsLtd?°\!+%.)..0i.) esnieuoal. aaibe 6.20(1) 
Canada Southern Petroleum Ltd: (Wt.)......... 2.008. 3.10(1) 
Cahada’ Steamship ‘Lines. Ltd:... 2... 4.6% bid -yvstaqie 40.00(2) 
Canada Steamship Lines Ltd:(5% Cu. Pr.) ...... 2.500% 5.13(1) 
Canada Tungsten Mining Corp. Ltd... 2... 02... 0s. 1.55(1) 
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Canada Western Cordage Company Ltd. 
C@1SAL) PE dae si te ee cree tas ores ney OS AE IO Fe4 (4) 
Canada Western Cordage Company Ltd 
CEe, Bi) BF abs ae oe rot tee tantak to lar He or Wetec RE (4) 
Canadex- Mining Corp:-Ltd. |..." ) PIG, Se LAST, .13(1) 
Canadian Allied Property Investments 
[sited UGE ED Ry eee ee ere to. DE BAS NG 7.00(3) 
Canadian All-Metal Explorations Ltd. 2. 22. 2 ee, (4) 
Garadian' Arena’ Col P's Pee es A FR OUB OIG ES OYE 15.00(1) 
Canadian Arrow-Mines: Linvited®Pine-7 0 ;07, 24 NORM eae) Ue .14(1) 
Ganadian Barranicat Gory vista, ee ee oe eee entree .22(2) 
@anadtan Bonanza Petroletmismietdye ss key esate es 1.30(1) 
Canadranm Browerlesele thin tece sameeren er ane eee eres 7.50(1) 
Les Brasseries Canadiennes Limitée ..... § Bit re cena, nage 7.50(1) 
Canadian Breweries Limited 
(SE 20" Cire Ac MPI) nes Sees Sen ene eee nee ee ae 32.00(1) 
Les Brasseries Canadiennes Limitée 
Co ZO CUNT ACC EIT Vs) ese a Renn ee eee ree 32.00(1) 
Canadian Breweries Limited 
($2165, CULIB. chk) cage hed tie, een ae at ohne 36.50(1) 
Les Brasseries Canadiennes Limitee 
(CVA eel Si sou Bee yah sel eee ie oly Gos Saphir clas go of ete 36.50(1) 
Canadian CablesyStciiis tc lUseuntrm: taser aac ot eee 14.13(1) 
Canadian ablesysteins Ligne Wey «ea. oer cee D2) 
Canadiansc@antiers, etd (GC laeAs) hemes ene ica a ee 6.50(1) 
Canadian Converters: Co; etd. (Gla Aa) ates se ae ee 2.00(3) 
Canadiany COnv.erteisuc Orel atc an (bss) pratima rset eterna tate (4) 
Canadian Corporate Management 
COMmpany IoMNted: sy see a, sina tN Pe 16.00(2) 
Canadian Corporate Management 
Company Emnited, (GISIB+) ss ike mee tara tree ac ee ee (4) 
Canadian Curtisse want LAC. Cs. fis vi cha tea oe er ee .70(1) 
CanadianWelhi@ilbemiteds eee pei ee eee aren 5.00(1) 
Canadian Equity & Development 
Company: Einited> a ge st a cae ore ante ee ee cad or . 12.00(1) 
Canadian Export. Gas. ccs @iletcl. Ween ent ee ae 3.60(1) 
Canadians Rood, Productssictds teas .ea ae ets ea Fe eer ake 5.20(2) 
Canadian Food Products Ltd. 
(6%, Cur gl'st. Pr) Gao 6 eee ee nee eee eee 32.50(2) 
Canadian Food Products Ltd. 
(6%ox@ yee 2nd PTs) teed 2.9 see toe eis Wea Ve enigma eee 8 32.00(2) 
Canadian, & .Foreign Securities. Co. Lid. 2. nse 2 ace k casters (4) 
Canadian Fortune, @il Limited 2. = = 23 ycoss cee ee (4) 
Ganadian,Foundation:-Go7Ltd. .. 2 ha paseied eter ee 6.00(1) 
Canadian Foundation Co Ltd. 
(OT CursAy Pip ke oer 2's meet ter, pe enn ak cemenine Sena an 7.75(2) 
Canadian Gas & 4.4, nergy Fund Ltd. 
(Bis Wie Gt Dien sita thd 2) feo kon. iuaict dare ne aa ice ora 7.25(1) 
Canadian General Electric Company, Ltd... ...),.28 7. soniee 22.50(3) 
Compagnie Générale Electrique 
dusGanadaLtées gost S&S Pawar Oe oo hate) coche ee 22.50(3) 
Canadian General Electric Company Ltd. 
(GUAR ep PTR) yee ye) os sak bok ine a RO ee 26.00(2) 
Compagnie Générale Electrique 
du Canada Ltée (Cum. Conv. Priv. )pcsthd oodpe fen Sf et boeiee 26.00(2) 
@anadian,Generalainvestments Witd. 7 45 % anieripee pee 66.00(1) 
Canadian General Securities Limited 
(CLpAs) Mingo Pd 3) 4 = <b t cat) came net he an Be) 
Canadian General Securities Limited 
(CLIEBSs Ie Minige Com: ils. cone t aera ene) one 30.00(2) 
Canadian GoldaleyCorp.n Ltdiynyesd-seepst} 2's bs soe 3 BBs 3.50(1) 
Ganadian.Hidrogas;Resources Lidijed . =. . £4. oT) MCA Ion .72(1) 
Canadian./Momestead, Oils Limited phones. s .. ) s eHe 8.60(1) 
Canadian Homestead Oils Limited 
(6%, Cut GyayPias Fads ss el eo TT seh Ete 17.00(1) 
Canadian\Hydrocarbons<Ltd... WW). .b2.} HO Ismredies abs 13.88(1) 
Canadian Hydrocarbons Ltd. 
©-1/2% Cu. A.jPr)iecies. +. 29 batindiatiiewtitieM eb: 14.00(2) 
Canadian Imperial Bank of Commerce. ......0.0..... 25.75(1) 
Canadian Industrial Gas & Oil Ltd.o wt... 2. ee 9.13(1) 
Canadian Industrial Gas & Oil Ltd. 
(5-1/2% Cul. CvSPrnoteiaaqtD sgsenoM insrantns®. ab: 21.50(1) 
Canadian Industries! Ltd.z9 wD. 02.22) batimid vewstsee. abs 13.88(1) 
Canadian Industries. Ltd.. (7-1/2%iGunPriet wadiuue. sh: §2.50(3) 
Canadian International Power 
Company: Ltd .Miines.'i0.. 1. bil 2enid qideniqgote, aly 22.50(1) 
Canadian International Power 
Company. Ltdii(S:20% 1196S: CumPr) enisii, asjegirt, sb: 13.50(2) 
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Canadian International Investment 

Must! Ltd 2 WR Ae i nce ce ae ee ee A FOTO VIRB 32.00(2) 
Canadian International Investment Trust Ltd. 

6% CurPn). wih dod Oo teed ean Saad, uesiaag (4) 
Canadian Interurban Properties Limited ... 2... 0.000. 2.00(2) 
Canadian Interurban Properties Limited 

(7% Ga) Cvi. ABPE.)- coe eo DIA CQtBIOqNO. Teqed Ao 7.75(1) 
Canadian‘Jamieson Minesifitd) ..... .¥8aM..... aan 1.25(1) 
Canadian: Javelin’ Limited) 0. <0 cn: tet te ea ET, AED SE 9.60(2) 
Ganadian Keeley Mities Ltd? 2.80 nce nie LA DLO .O5(1) 
Ganadian Lencourt Minés Ltd.: .... .o)4 49nteuhas Quay. % .07(2) 
Canadian Leisutétindustries Ltd. «.-.. YouSY 4.4. ee .06(3) 
Canadian Long Island Petroleums Ltd..............0. .65(1) 
CanadianMagnesite Mines Ltd... . 4.0. 22k bit. absense, .31(2) 
Canadian Malartic:\Gold Mines itd... . -DSame ames it?: .27(1) 
Canadian Manoir Industries Limited ............00. 3.35(1) 
Canadian Manoir Industries Limited 

(6% CUPRA - 1 OG oe APD IOICDAE Ca, Otero ee (4) 
Canadian Marconi. Company... . - 0). emucioniod tiahig 3.05(1) 
Ganadian'‘Mernll Ltd.5..1 themmolsvatl balsbilozna. nota 4.75(1) 
Canadian INistro’Mines: Ltd. ..owioneanp..e., . . Shelamy .09(1) 
Canadran“Occidental: PetroleumEtd..~ 6a 2% ae oe ee 9.13(1) 
Canadian“Pacific Limited's... Dahiit.2agwaegs Gna 13.88(1) 
Canadien Pacifique Limitée!.. «6. 2 ~ . . RL BOT), Gon 13.88(1) 
Canadian Pacific Limited 

CT AL/AEAWPLI) TESS ANG es ne ek te ee ie ES 10.75(1) 
Canadien Pacifique Limitée (7-1/4 A. Priv.) ......0... 10.75(1) 
Canadian Pacific Limited 

(49% -Pr Canadian: Unit)... ~......« ++ 0h) sami bast 9.63(2) 
Canadien Pacifique Limitée 

4% ‘Priv; Unitée Canadienne). bets) zenit. one! Sia 9.63(2) 
Canadian Pacific Limited 

(4% Pri United Kingdom! Unit) #5800. 3. %0..02 208). 238 7.75(2) 
Canadien Pacifique Limitée 

(4% \ Priv. Unitée Royaume Unis). . . ) :soeieebse oes 7.75(2) 
Canadian Pacific Investments Limited ..........0.48. 12.00(1) 
Canadian Pacific Investments Limited 

(4-3/4 Ta CVHASEPRI)E. «4.4 cn DRE eontvads. Dest te 24.50(1) 
Canadian Pacific Investments Limited 

EW ita <br, Mites RS oa wx 2. OR ore Bate 3.05(1) 
@anadiantProvidentdine bao). <i. 6 2 54 als ce 6 . (4) 
Hes Prévoyants duiCanada hi! .aQ aievi dae weomentA wenied (4) 
Canadian ‘Refractories Ltd.bit zioubort. tee? sidetoD dene (4) 
Canadian Reserve: Oil & GasEtd. “).) atdmuiod. .... a 5.60(1) 
Canadian Reynolds Metals Co. Limited 

(Prjione.Rig-Millet. .. botini..ebas. 1.10 sndeimleD een. (4) 
Société Canadienne de Métaux Reynolds 

Itimitéer(Priv)s Co. LAK. 81D) bat eso? sidmuiod . beitiw. (4) 
@anadianuSalmCoullstds, | Adhif wasntad tage sideinio. ae 15.00(1) 
CanadianyScénié ‘Oils ‘Lid@eud. .... aidinuioS. . <. . den 80(3) 
Canadian Security Management Ltd. 

(Ol. Ae) Wlrordoms, Lad... Se snadgalis® sidmuloS az 1.25(1) 
Canadian Southern Cross Mines 

(No Miabilityim LA 6 we tl Se) OC. UDB (4) 
Canadian SupenosOiliLid.. .. . .sidmula ... 2.5 de 43.25(1) 
WanadiansTire Corpalliid. Rb. oo. So. 7.) a pee 40.25(1) 
Canadian:Tires@onpdiLtd. (Cl. A.) sidmuiad ss... 4 ee 35.38(1) 
@anadianviricentrolk@ilsiiitd., 35.2. 3. La aa 14.63(2) 
Canadian Union Insurance Company ............0004. (4) 
Union .(L) Canadienne .Cie d’Assurancés <) 0. 202! SEER). . (4) 
Canadian‘ Utihtiesalsimited.. .. . .sidmaula ....... He 37.25(1) 
Canadian Utilities Limited 

(4-1/4%' Gioka)iefus. Lansted. sideman see 57.25(3) 
Canadian Wtilities. Limited 6% Cu..Pr.) . 1. 4.324 a ack 66.50(2) 
Canadian: Utilitiesaiimited (6% CusiProuiag’ ...... 2 ae 78.75(2) 
GanadianaUtilities: Limitedi@Wwt.). ... ..-. « CAS eee, 8.50(1) 
Ganadian’ NVicketsditd. 3/2). (un), rela, es a 9.25(2) 
Canadian Wallpaper Manufacturers Ltd............. 85.50(3) 
Canadian Western Natural Gas Company 

imiteden Laity (Cat. Aki 28 boo AES eee 21.00(1) 
Canadian Western Natural _Gas Company 

imitedk(G=1/2%2Cus Rr) Bee. 6 ee Aa ee 15.00(2) 
Canadian Western Natural Gas Company 

Bimited\(4%*Cur Pr.) tetormenee «2.5 21.5 Se ee 11.50(2) 
Canadore Mining & Development Corp............0. .10(2) 
Can-American Natural Resources Ltd... . 2.00.2... 5000. (4) 
Can-American Petroleums:Ltd.."") Jh34 enpitgsolaszd ih aedee, (4) 
Canarctic.Résources Ltdv“. 3 2201?) Bi) ghond haak gas .27(1) 
Can-Base. Industries Ltd. :\y «4. . at esnil neibanaD ener .18(1) 


Schedule VIJ — Publicly-Traded Shares or Securities 


Canbridge Oil Explorations Ltd. peti... .. . .. baebal; 1.50(2) 
Can-Con Enterprises & Explorations Ltd... 2... 000.00. .10(3) 
Candida Holdings Naamloze 

Vennootschap |»... +. 00+... bt 2ooh adotineM balehits 16.75(1) 
(anhdore Explorations Ltd. .. .. .0).1.2zaqiMV. yomadyaM beighiloe .04(1) 
Candy Mines & Investments Ltdii.. i). 0 eet 8 sebrioenol2Z(1) 
@aneonti. Mines. Ltd...4./.......: oat ean 3 ahseoM Daishiloe .01(3) 
Cannon Mines:Limited ...........biJ.esni etqaolt batebiloe .07(2) 
Wanol Metal. Mines Ltd. .... hil aan paalainal beisbiide .02(3) 
(ahol Mines Limited... .b3) enoreiwid«d seeitoM beirbiisznc 25(1) 
Ganron. Ltd es voce p sucess vo.e poss eos Ohd. 2SHIM. guage Beiakhit 19.38(1) 
Manron, Lt€e pias cscs cece wo, Oh Son noelanovt Hate brlc 19.38(1) 
Canron Ltd: (4-1/4% Cu. Gvi Br)issolgxs aracirieVl bsinhilk 70.00(2) 
Canron Ltée (4-1/4% Cum. Conv. Priv.) 0.0 eit bale e's 70.00(2) 
Canterra Development. Corp..Ltd......onJ e680) 3%. 1:0 belabsls 1.00(1) 
Cantrend. Industries Ltd: (Cl. A.)hit aaniy sata Betehiloara’. (4) 
Les Industries Cantrend Ltéek(GatiAue suieodeiet beisisleeda® (4) 
Cantrend! Industries Ltd. (Cl. BHi4. 24nith secestios? Sotehiioend” (4) 
Kes Industries’ CantrendAtée; (Eat. B.). 5... .... Hsishiloano’. (4) 
Gantolestdearmwrar ase ck Sati tet ee cae tee, ae EL, ats 3.40(2) 
@anue Mines*Limited’*...... .b1.3 send Jetenahind beisbitoa .30(2) 
Canyon City’ Explorations Ltd: Jbi.g dani Aaideish Seighilos .05(3) 
Capital/Diversifiedy Industries Lidessaa .... <>. Baiabvida 59(1) 
Capital Diversified Industries Ltd. 

Woe Mie SL ha adil ber a ft se aeedift Ssipbilos .15(3) 
Wapital: Dynamics’ Ltd,\ YD. BEY soni -vectanada’ batabile 1.80(2) 
Gapital Dynamisine Ltée": fF eaqihd Biabarse Botahile 1.80(2) 
Capital Dytamies' Ltdy (Wt)... Gret-whtihl oiteeE botabitise .03(2) 
Gapitalabynamisme Ltée:(Wt) A. P9)chid sonkath bsichdee .03(2) 
GapitalVEStates INnCes tn tt tt Bal ee hh eon hetshtletetio (4) 
Capri‘Mining ‘Corporation LDtdsa>). oniisil -cinron¥ boteblor 14(2) 
Caprive Industries & Resources. Limited... 2... 2 eee .09(2) 
Captain International Industries Limited .... 2... ..45. 6.00(1) 
Gdptaih ‘Mmes) Lamited? n° .- a. + creams? Sees erantees .11(1) 
Cara peratiGHs Me dey cg cpr PE ar 3 - oEE Os a ot eee 4.60(1) 
area yNIIMeS Mate wear 10 seca cb eco apc cme ce mses oh ad a oepenacepiige .11(3) 
Cardidvake. Copper: MineseIotd aes criiter et > nays! < peyencros .10(2) 
A ATOAWELRESOUTCESMEITINICCE: = cc ce cn cece cn jd on owes tenet oe Shoe nan W5@) 
Capiboo-Bell Coppér Mines Limited. .. 5.4. 7) aontly oemess .25(2) 
CanibooiGoldi@uartzMining2@o. Ltd... 4.4% soaenott cnc .95(1) 
Gading Copper ines ytd, os setae ecerens”)- mach inanereits .20(2) 
@arisonoMines btdxer, Mines £405 » tata toto cusite-fatmesrsbancit (4) 
@ariton Cleanimg'!Carouselstlitd.i Ch. Ab ne oneeaneIeineii .25(2) 
G@armegie| NewsMining: Corp... Ltd... cae ecsrece dbs byl Team ered (4) 
(ArMGSssoMPMMMSSMLtds, seo. o. gassstetecwtie oy sh oe sat Th esd eon nck Paadsecsecenseae (4) 
CarolinwVinneswimiteds EA. cc Sececage Bo: devi enbethwionenetts .20(2) 
Carnems hoerG@ owstd we. Lidge & pe teense Sbarenkl fueilies 6.63(1) 
CamertShoei@omkid a Da Wt) ss 4 oh a Soe Stecehoee fous B25 (2) 
(CEO ee heal Cah 2": een eee ter nny eee peer (4) 
CE artenpl to al AM) ie pda be chon Sgcy “ce Sad ees Roba ae 10.12(2) 
Carten sb: (Chuby) pees pated 33, ac, <, cceucy ae ewaeals 60.00(2) 
Caricom@ucbec: Explorations) etd hs oo a ae eels .10(2) 
@asavantesrothersmuimuited: (Cie A.) 3 c & esas. wo corm ecto: 1.00(2) 
Casavanthkrerespliniitées(CateAs)) a 5. mm, 0 on eosp a ects. $. apres 1.00(2) 
PaspadenMolybdenum Mines Ltd nce soap ons bye, mew eos .23(1) 
CasinozSily ete VMs. TGC HAA coe she ys ea dew ans tues, 55(1) 
@assiareAsbestos Corporation Limited .. 2-5 eee o ey 4 cme 18.63(1) 
Cassram@onsolidateds Minesultdirctae. pais io lisa cweog s lopeuee Airs .10(2) 
ASSIS S Mit ree ct cob te acia |<) ehoee GAR & fe A Blige ier ae 4.35(1) 
(CHASST CG NP LB cre A Ce ine teas oe re 4.35(1) 
Cassidy.s Pid (6.1/4 Cup voA. AStuby,) aie ep anys 8.75(1) 
Cassidy Ltée (6-1/4% Cum. Conv. A. 

MTC MATIN) ett ERA oot. oe eis a Je auc a eke Bees 8.75(1) 
Castlebamollven.dccCobalt Mines td). alse. ae ee ae .06(3) 
GacesOil AndpGast imited ie ces ho ecru e so Gana: 1.40(2) 
CDP; Computers ata BrocessOrs ot ee een 1.30(2) 
DRE eiinifedaweat meee tems ake eee eat a Ceaeae ete . 5.88(1) 
(CRG OANAIS IM, ANTES NEC Els oe oe le aeanetercep aid beeen aagmaeoe keen! eee. S5(Gly) 
CelicuViinera Sil ttestess leek erent ding, Seer st CRN ence ae 191) 
Gente xe Wines Car Bettas es Pe ee eran Bree er, Deal .12(1) 
emirate Ww anitCs EeNIteder meres we ment eon na oven ein .90(2) 
Central bundeot Canadagtds (Gk Av) Aen. Cue eater 6.25(2) 
Centrah-Onitanio Savings*&Miboan Corp. s2tMuSIM . 4. 8.00(2) 
Central Patricia Gold Mines-Ltd:- +. 2 et a 1.70(1) 
Central Trust Company of Canada, The...) 2. 2 oe. 13'-75(3) 
Centura Mining Ltd; «oe ee ee oe SHIN 2S sg .36(3) 
Gessland Corp. Ltd.< +): gp . PMS 22 eU pi Bey .28(3) 
CFTIO-TLV. Limited .-.... - od API Doh AL KONEKOIQS (4) 
CGC Mines: Lid.- i. acs os errs et . ER GIO 9} ONS AQIO- (4) 
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Chance Mining & Exploration Co. Ltd. . 28) ee bn, (4) 
Ghapparal. Mines .Limited.. ..:... -. Daimid eam 79vi5) Biden .16(2) 
CharterpIndustries Ltd. v. x. 4. ss eypa eu rs apne oo, Ok BOLUM, STATO 1.30(2) 
@harter.Qil Company Ltd..biJ jasotemeny zgouoz95) 49)q 6.00(1) 
Chataway ExplorationiCo, Ltd. . zea7hora7. . BR OIAL .17(2) 
Giatcau- Gran WANS etd 5a a cenn Rome AE tetas ae tle 16.88(1) 
@hemalloy- Mineral Ltd. Q9yigt4 algupoil bsysanigns, Qoyr, 2.06(1) 
@hemcell Lid. 2a2yboys,. .,”.”. eissnignk.”.’... . RSM 4.35(1) 
FS CMCe MCS renter eiies base. Nemec oasis AN Re Rae bee Webs 4.35(1) 
Chemcell Ltd: ($1 00. ‘Cu.. PréprrannA to .0..) .Soraueantl, hank 12.50(2) 
Chemcell Ltée ($1.00 Cum. Priv.) .G)) gant sabmat, hoy: 12:50(2) 
Ghemcell Limited '($1,75'-Cu, Pt. Pr.) 11. 2anulvi, pio, hop: 19.75(1) 
Chemcell Ltée ($1575 ‘Cum. Pt. Pr.) -.05.-. Pld esiigubal t 19.75(1) 
@hesbar-Iron' Powder Limited :.+.°... 92h.4 Soo? 2erugube 2.00(2) 
@hesbar Tron Powder Limited ((Wt.) ©.+.5.5.5.4.5.+...0lh ODE .40(2) 
KShiestenv UlemViTiieSe |Site heresies ety hls bee, we ote PL .10(1) 
Ohibex: Mining “Corp. “S¥aeGl 7 eh got) aingaqmn.) 2gait 38(1) 
Chib-Kayrand Copper: Mines. Ltd... 2.4. e201. ear) a yionns .O5(1) 
Chibougamau Mining & Smelting Co. Inc... 0.20 .00000. 29(2) 
Chiboug-Copper Corp: Ltdiqio?2isi9M, 8. zum biol iguyiargis .18(2) 
Chieftain Development Company Ltd...........0... 8.10(1) 
Chimne-GoldiMines Btdys22" AS VRUiAL  ..5.5.4.+ BRIE, 1.20(1) 
Chinook Shopping Centre Limited 2... 0... ee, 3.00(3) 
Chipman Mining & Energy Corp. Ltd.. 2... 2... 2200. .40(2) 
@hoiceland Tron! Mines: Ltd. +o. ...s.sssce 8.4.5 beet et tan OD, 25(3) 
@hromex> NickeBiMines!Ltd!-> -)osasGreud: ... » ... SOON, .18(2) 
Chromium Mining & Smelting Corporation 
TEATS YATIUES, FAA D MORES © oe oe ore oe aot ot eo RW OOM 1.75(2) 
Chrysler Corporation (s!/.+.+.-.-.- sere ere hd BORER 29.75(1) 
ChokumileGold Mihestbtd: -i<.+.-.«.-.-. Blt MOUBTIOIQNS noigh .04(3) 
PTUME Enmmnited-Vastie ng. betes ce once 2 ee ne ed OMS, LSTUE 5.50(1) 
CHUMEbimited (GIB .) «0 cece eee ee DL POUND, KOTO 8.50(1) 
Churchill Copper Corporation Ltd... 2... 0.000.000. .75(1) 
Cicada-Minesulitd. i Ai... QUT ISHOUSINSIDE QUOT? NQ91no 03(3) 
Gimco WMimitedt@iAgysns GUO? cy IDG 12.06(3) 
Cincinnati-Porcupine Mines Ltd. .............00... .02(3) 
CinolaMines/Btd. ‘5.1 cr or ce oe cece ean Dh, SONRIONG Ak, SD IO) .08(2) 
Citadel: Mineés* Ltd. 027.1 A8h..+ or op oe oe DIS RIIOU SD SETHQO! .04(3) 
Citexs Mines: etd Mai nee, Zh oe 2 EU BO ob .O5(1) 
Cities’ Services ‘Company: .: .: 0 rw: er DAA 0,4 IBSNOUB YL 2UNDEOW (4) 
City Associated Enterprises Ltd. 
(@le Baixton Menes.dtds cone Desa eos or tone. PL GON, ERRBT .70(2) 
Clairtone Sound: Corporation Limited -...-.-.. 4 229) OBO. (4) 
€larepine Development: Ltd» .- fiinetee4 290M, Poy tig O20f10, 20(3) 
‘ClarkiCanadianExploration Co. .: .... 4 CU EIOIGK Jenny, 3.75(1) 
Claves:Porcupine: Mines ‘Ltd's. 2:8Ipaliv, Gules) DA, Dore piioe! .02(3) 
Claw Lake Molybdenum Mines Ltd)... 2.000 0 2, .03(3) 
@learwater:Mines, Ltd: } srainge.: « SIL JeMniba, Dope pie! LVS (b) 
CleropsMinessLitda. .. .. FUMES... wh, . BSERDNOE! .06(2) 
Cleveland:.Mining té& iSmelting: Co. «+: 2 6p ap a A OS .05(2) 
@hlickerjRed Lake Minesthtd#e? .... Again... . BOliPenn (4) 
Clinger,Geld-Mines: Ltd. : os a or weer cee er are AE MS DD, 02(3) 
Coast Copper Company ‘Limited ) 22 UT ays, Qos bon 3.00(2) 
Coast-Interion Ventures: + .. Ac 0) SOUNDS PAINE, DOE DEE: AS (Ae) 
CoastiSilver*Mines Ltd; » if ¥¥ OOS 1) Rit JOINTS, DOB! 141) 
Cochenour Willans Gold Mines Ltd)... 0. 2. 21(1) 
Cochrane-Dunlop Hardware Ltd. .. 2... 2. 35.00(3) 
Cochrane-Dunlop Hardware Ltd. (Cl. A.) 2... 2... . 30.50(3) 
Cockfield Brown & Company Limited... .......... 6.00(1) 
Cockfield Brown & Compagnie Limitée............ 6.00(1) 
Codville. Disthibutors -Lidi(Ch Aeros, ..... . . WoIBRiC 3.75(1) 
€oim,Ganyon-Mines: itd: + soso at a AA oS BG (4) 
Coin. CanvoniMines :LtdGQAMwts) . 2.6 4 ene ans (4) 
@oim Lake Gold Mines-Ltd.+ + » trp ty oe BIS ESI .09(2) 
Coleman: Collientes..Ltd: (Gl.tA.) (25767, (BIDnIB RSIEDRO 7.00(2) 
Coleman,Collieries. Ltd..-CEl. (BY SOUS ENIBIPRE J, HOBO 6.95(1) 
Coleman Collieries Ltd. (6% Ist. 
Gy Pre)» esc, oar ery ttt ot oe PI, GMCMIQOIFVS, WIGBDUOe! E/3(2 
Goleman. Collieries Ltds(BAWih)ty.. 2... . .. s . QAIBDUG 2.51(2) 
Colleen Copper Mines,itd.. +... + 0 SA ted), BI COTS 12(1) 
College-Plumbing, Supples«bidm™... . . . |. wy. . ROJBDIICG 4.00(2) 
Collingwood Terminals Ltd» . . £24 22) YCw@). Bhs eauroge, ., (4) 
Collingwood Terminals Ltd..(Prjs+. coi, 1IR2{0M), ROBO Ua 2 (4) 
@olonial Oul and,Gas tdi. .. . JUGS... . . S8IsbUORnG 65(2) 
Columbia Cellulose Company Limited............. 2.90(1) 
Columbia Cellulose Company Limited 
(S16 20 GI CVE RO) enon eG ck el cmcd 2ciiow ahs VR GRR AGS BLEED 8.63(1) 
Columbia Gas System Inciit 230M. NOU. SOs), NSIROUGETO.g (4) 
Columbia Metals Corporation Ltd... 2... ...0........ .36(1) 
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Columbia Placers, Ltd. .. bit wo) cepeilys5 aapaindM.oon .08(3) 
Golumbia River Mines Limited .... ......batietict. zentiv! lesaqe .28(1) 
Columbiere Mines Ltd. |... .. cues.» i asmtebal rerum: (4) 
Comaplex Resources International Ltd. . 2. ee... 1.80(1) 
Comaplex Resources International Ltd. 

CF Wt.) oycies ao. = dept Sececka~_goca? inva peeve aeuad ELE Sat We EE Aen! .64(1) 
Combined Engineered Products Limited... ..4...00. 2.60(2) 
Combined Engineered Products Limited 

1 LOVE CVIRI cacy ones siete sree 2 i ents ie ae 11.88(1) 
Combined Insurance Co. of Americaya ..u') 00.52) bi Has 40.00(3) 
Combined Larder Mines Ltd. i wid smu) 00. 12) 251.2 Naam .01(3) 
Combined Metal Mines Ltdis4 49 .oD. 2012) beating sor 12d) 
Comet Industries Ltd... ff 99 a. OV1-2) asta fisom 70(3) 
es Industries, Comeéte Ltée (....-°. hatimidaehwed acai! asda .70(3) 
Cominco Ltd... ese CWE bastions] waibwod seal uz 22.88(1) 
Cominco, Ltée... .... i .6.5.8.2ce.d.en, DHL aoniM. sivas 22.88(1) 
Cominga Compagnie Miniére de |’Ungava ....;...... ,03(2) 
Commerce, Nickel’“Mines Lid: ...b3.1 290s teqqo] -buRive one 08(3) 
Commercial Finance Corporation Limited... ... 6. ..00. 0. (4) 
Commercial Holdings & Metals Corp... . 2... 604. .0.04 2.00(1) 
Commercial Life Assurance Co. 

Of Ganada,. i ee eres i. jo gan oe yore t) ORCL BOOT DA, ditaes pane. (4) 
Commercial Oil & Gas Limited siims } aisnst) vsiiqaatte. toas 09(2) 
Commodore Business Machines (Canada) 

Limitéd< SUes 7 SINS Se NES 4. SE ssa detl bets: 8.13C1) 
Commodore Business Machines (Canada) 

Lamited-(A.) Witp tsar? 8.58 OO) cpa... 7 tide 4,25(3) 
Commonwealth Holiday Inns 

ofCanada Ltd.........,...5-O°ROT8S@ ks saitsioaie Yak 12.25(1) 
Compton! Exploration Ltd. ..-.-.-.:.;.-. «bit seat blob. ima (4) 
Gomputel Systems Ltd... S-QRPOTae ss... betinicl ae 3.00(1) 
Computrex Centres Ltd, ©). +... 4 EID beaten MURS) 
Comstock.Keno Mines Lid’. . 54.1. noiternein') asace™) Teds .07(3) 
Comtech Group International Limited .... 2... 40.7. 1.902) 
Comtech Group International Limited 

(S%yEuy Priyyeted. ns. oes bE noaedd oaienoieF-eeanion (4) 
ConcordetExplorations: idk £4G. sy. 50.2, - Bd garith. Blo (4) 
Goncourse*Buildingititd Lid. . oo... ues aye bid -aenehh-leheue (4) 
Gondor:Mines LimitedRacd. .........., .. RUSH eens 11Q1) 
Conduits) National Co.. Ltd................- vasemol- eaentise - 3.00(3) 
Congress Mining Corporation Limited .............. .48(3) 
Conia cas, Mimesrtdi. aks kek aaksaaeeue eet ee ee ee .28(2) 
Conigo:-MineSs tds. Secunthwitad adeesanse? baue?-saote 13(3) 
ConoconSilver; Mines Ltdiited............. bt. tesencolevo? saics: 25(2) 
€on, Quest: Exploration Ltd:4.... .o> aejteolas asibsas’).ds .40(2) 
Consolidated Ad Astra Minerals Ltd.) 2 0.20 ce oes .11(2) 
Consolidated Bathurst Limited.] 2oniM. munebduloll asle-l- 7.88(1) 
Consolidated Bathurst Limitée .., .. . Ruesxhz3 ssalliasiave 7.88(1) 
Consolidated Bathurst Limited 

(6% -GuaProra) Ripcwie Core arenkianie a noaseih- bask 1AvASC) 
Consolidated Bathurst Limitée 

(6% Gums PHY... «<3, oot, Hoc, el ae DaR: BIOL) as 11.75(1) 
Consolidated Bathurst Limited (Wt.) .. .... rerOee Ree) das 55(2) 
Consolidated Bathurst Limitée (Wt.) . . os ejtee if agisaied sae 55(2) 
Consolidated Bathurst Ltd. (1968. Wt.) . .42 7% senihd asylie 3.00(1) 
Consolidated Bathurst Limitée (1968 Wt.) 2... ...... 3.00(1) 
Consolidated Bellekemo Mines Ltd: . 2... 0. 2 62 eee .01(2) 
Consolidated Brewis;MineralspLtd. f. ssevehsabtiescieutl-ornenc .08(3) 
Consolidated Buffalo Red Lake Mines Ltd... 2... 6.04. .07(2) 
Consolidated Building Corp. Ltd... 00. we. ee 1.50(1) 
Consolidated Building Corp. Ltd. 

(69; CusxAsPralc tise, Joh. «if cus oo Bid soni inne e ee (4) 
Consolidated Callinan Flin-Flon 

Mines, Inimitedic ed) iia 5 sential. br Toa ha: Gard aie .O7(1) 
Consolidated Canadian Faraday Ltd... 2.1)... eas .80(2) 
Consolidated Canorama Exploration Ltd. .... 2... 0 2.5. 15(2) 
Consolidated, Daering. Mining Inc. .asingifigd .... + oars 0901) 
Consolidated Developments Ltd. .c.:niape a, 2 2 4 had ev .70(1) 
Consolidated Diversified Standard 

Securities Ltd... (Gl.A.)..¢ m..nsnoe-cbi} esnthd ssqeoD. as: 2.50(2) 
Consolidated Diversified Standard 

Securities Ltd.($2.50; Ist Pr.). bi.) 2leminvish bonwes 25.00(3) 
Consolidated Dolsam Mines Ltda). bj. elesiswis tT. paowect .12(2) 
Consolidated Durham Mines & Resources 

Dtdy oa ssie nest ceedsya -y Dati dcvasaino. szolutieD. sides .73(1) 
Consolidated East Crest Oil Company 

RAC oe atc, Sista cE Ae ee ae ane 1.52(2) 
Consolidated Fenimore Iron Mines Ltd... . 22.4 25. wn 02(3) 
Consolidated Gem Exploration Ltd... 2.0. .05(2) 
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Consolidated Harpers Malartic Gold 
Mines Ltd. ........... DAI anoitsralaad. & -2eeimneind. moa .05(3) 
Gonsolidated Imperial Mineralsiitdl..............%~ wsbik .07(2) 
Consolidated Manitoba Mines Ltd................ qgroziaqnaey - (4) 
Consolidated Marbenor Mines Ltd... ... 5:1 enatisielasd er 1,55(1) 
Consolidated Marcus Gold Mines Ltd... ne. ee .05(3) 
Consolidated Mogador Mines Ltd... 2... ee te :03(2) 
Consolidated Monpas Mines Ltd........ fii zonil sense (4) 
Consolidated Montclerg Mines Ltd. .. 0. ea ce. 3 203(2) 
Consolidated Morrison Explorations Ltd. . 2.5.2 e.0.. 1.58(1) 
€dnhsolidated Negus Mines Ltd... ..........00.0.60.. 080.001 .07(1) 
\dnsolidated Nicholson, MinesjLtd.. ....2............., 8911 .05(1) 
Consolidated Northern Exploration Ltd. .... SAL -2). ud ne 29(2) 
Consolidated. Novell:MinesiEtdv.00.) .id 2 SY P\I eR) Soh 01 .02(3) 
@ohsolidated Oil.& Gas Inc..,.j.di.1..q10D Inamaqolavel, ameias. (4) 
Consolidated Panther Mines Ltd. ..... Dit 2ormensbal Dag 30(3) 
Consolidated Pershcourt MiningsLideoith.ongink ) 25 Uaubal as, (4) 
Consolidated Professor Mines -Ltd# ..\.2) 03.) 2a°¢n 1 DAA. (4) 
Consolidated Proprietary Mines 
PloldingsiFAds sask..e. docked Aes kee ROD .06(1) 
Consolidated: Prudential. Mines Ltd. -....... 2Stti, eon) Bu .10(3) 
Consolidated Rambler Mines Ltd. to). Gost qe YN fig 1:55(1) 
Consolidated Rexspar Minerals —& 
Chemicals Atay 2 pitée ... .... .BSTNPISVINL. tay 2. A -.16(1) 
Consolidated Ribago Mines Ltd?acWac -...-.0 5-07. A .02(3) 
Consolidated Shunsby Mines Ltd. .... 2... 20500. (St SEG LOD) 
Consolidated Standard Mines’ Ltd: -.- 6 yS0)-. SE ciGIGe YA Sly .05(2) 
Consolidated Textile Mills Ltd... 0.0. 00. 0000. 4.75(1) 
Consolidated: Theatresmlitd..(Cl. -A)) ¥ 7. 2924, Qe OI Rn YS OBST Es, (4) 
Consolidated Vagor Mines ‘Lid’acsieeie.-.-.-. 704) aah ie ae .03(3) 
Consolidated Virginia:MiningyCorp)') SGU P tea 007 Qin’ Fines, (4) 
Consolidated West Petroleuittimned 47") =, eee 1.28(3) 
Consumers Distributing Company Limited .......... 23.88(1) 
Golisumers Gas Company *75.2 tae ee HN) DAEERSOCE) 
Consumers ~ Gas Company (5-1/2% Cu. A. 
CarPenair PACK 16 AP YCSRICNIS: BMS ok i Ee 83.25(2) 
Consumers Gas Company (5-1/2% Cu. B. 
Prove. Sr Ae Pode DOL EO R78 TS ED) 
@orsumers Glass: Cosbtde-.. 24 aaa Aiea ae 10.50(2) 
Contact Ventures bts. ea ee et et bere eae oe Seen my (1?) 
Continental Can*Company ‘Inc: ~.- Sea s ise 32.00(3) 
Continemal*@inch Mines*itdeo0. 5 cae, Mente ( 2) 
Continental Coppers Viltes tdi ter ss te ere eee hugh eS) 
GContinentaleVicknne yeviinies ata es re ees .08(1) 
Colntmental PotashiC or poration “Ltdewes. tm roe eee ae .04(1) 
Continental Research & Development Ltd. .......... 7.00(1) 
Controlled Foods International Ltd... .....0.00000.. 1.90(2) 
CoOnucomenninted aah rene ie ee acimerin  cerbe sili BD (2) 
Conwest ExpiOrdtone CO. (Gate: stn omen rere Tad AO) 
ODE Ole aI LAGS Cries Meo SL pee eee eter cane 14.50(1) 
Copconda IWimes IEtGe. wcgtes we ee eae ot alt on ee ee (4) 
COpeland, PLOCCSS IslGn ee ea ato na tanec eee 4.00(1) 
CopeiViac: Miinesmetds oes. os at ee te at ee papers) 2 
Copp Clark: EupishingsCon ltd (bts) sarerae teen ane drip ES 
WOpper CO. OF AMEMCds oe a fee) ate saa eee cea ay) 
CODDeT COLD, MoMICCO ae, he ek ee a hee Oe, ate) 
Coppetiields Wining COPD. LAG. 2 9s. oa 6) pin eee 1.251) 
Copper Giant Mining Corporation Ltd. ........... LH A is 
Copper HOml NUUINe LAC. jouer. 25.5 aaa oes a .04(3) 
Conper Cake Explorations Lid: cae «ona seni's cle eae ee ets) 
Copperling. NIMES LIDMICN ~ oukaen cua «0 s20- S\nsee en sol id) 
Copper Loge Manes Ltd... va se a2 kong eee Ree iere'# .. .09(1) 
CCODDEE-IMAR ICS LLC, cs sects ais nant ea a eed pea .04(1) 
Copper Pass, MIneS Lid. oo rniay yet) tees Bac ct ah die a tri (4) 
Copper Queen Explorations Limited .. 0. 1 pe. es .09(2) 
Capper Ridge Mines Ltd... . a.com «m1 © + tephra 22(1) 
Copperstream-Frontenac Mines Ltd.. .,. . ty-7-jec0ias- alels aa + (4) 
Copperville Minine Corp. Lids svc sc co «2% fy) eens eee .09(2) 
Corby, Distillenessimited (CI A:)-2e = eee) es ae 23.00(1) 
Bes, Distilleries| Corby Laimitée (Cat Aulan ae oarn. poe ae 23.00(1) 
Corby Distilleries Limited (Cl. B.) .. 3... Ay he on ee ais 23.50(2) 
Les Distilleries Corby Limitée... 

(Cat. Banacpigsys.e > Gas 4 oo ae ian) See 23.50(2) 
Congemines; Limited x... aa? aehackd-an -yaRctiol- 4 pert dpert £20(2) 
€Corgemines, Limitée. .. 0...» sen bung. oo, = bo Bree Bet »20(2) 
Comat Industries, Limited +... ....... :,....>..bel.moo Dac 1.65(1) 
Coronation Allied Industries Ltd. ..... ..... hatimid VIO 57(1) 
Coronation, Credit. Corps Ltd, . .. .. 5.4. «es -, =, «el pone 120(1) 
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Coronation Credit Corp. Ltd. 

(6%'Ca, Cv. A. Prord ud PEC) betta zona, org 1.75(1) 
Coronauotr Credit Corp. Ltd..(2 Wt)... an es IRR IEB SE, (4) 
Coronet Mines’ bumited) .o.°. 0... Bich Rone > PLOW, st 42 25(2) 
Corporate Foods Lids... .... .. « Die) ean OteiAM. 8.00(2) 
Corporate Foods Ltd. ($2:75 A:Cu. Pri 2/2) opis am 28.00(2) 
Corporate’ Properties Ltd... ... . sid 290f oye Nom 3:31(1) 
Corporation d’Expansion Financiére . 2. 2 2 1.25(2) 
Goseka Resources Limited ...... . 22-1 ZOU) Meviiue, 1.01(1) 
Cosmic: Nickel Mines Limited... .. 0... TIS 2SNNS vie .09(2) 
Cosmos Imperial Mills Limited ........ HS POMEL WOIV 12 .85(1) 
Costain Richard Canada Ltd. ......... PBT 10-7 MOMSO(1) 
Coulee Lead: &*Zinc:Mines: Ltd. 2... ek BO} CO) O31 3 (1) 
Courier-Exptorations: Ltd. «#294 Jen INGRMEOY Fi SITLOn?G .28(2) 
Courvan Minmns*Co. Lids. . eee ee POOP (2) 
Cover Wraniuing Viimnesretda se = =) 5% ee ee eee eee (4) 
CowsPcumitedegreceet nate ek net 3.50(1) 
CALLS RAT ALOT RG Hy gC ol LL eect ee pat ae DE ct acuta 1 amabeaee at .04(3) 
Crabbe bictCnenGOllelVines wet. 24. oe eee nee eee *.01(2) 
Graig CC OmMetCr mG. ue Mita: <1 uee Nae enema sone 4.75(2) 
wes SUED TENG) AV RUAN, Tid SSS) BY a BOO Rl pdr ah pee RE I Ded SDs see aia ae 7.00(1) 
Cheol Dac ovierobedl Ralls cyt teittet oA MR Ale 2 lint a dhe a ere eles Ga) 
CE AOECC legs, PCIMStTTES, Lid...’ Sc sa. ett eons ae. 7 det Le) 
SrCAME SUV CHENIN e SMOLIN R c-Si Uncen Nene aero oe .24(2) 
Greanverbatenisuca ELOdUCtS Iotimnited sai. qeecee es aus DISD 
Credit Foncier Franco-Canadien....... TEE EI 57.00(2) 
Credo Mining laniied es, . oe gee ee ee ee .05(2) 
Gree Lakeman. oe ee Citi teed cance .40(2) 
GrestaVienture Saletan fc. tee en Aba ern Se areas .18(3) 
Grestbrookskores Industries, Lids... ci ss ee ence 3.90(1) 
GrestlandeMineswlitd auras cog scmarraesd ean ee nce .07(2) 
Cresiwoodskatchen splotches <5 cit ie. eum ee euee oe ace Le (23) 
CST ESE ET STAN MOTT 7) 2 a ARIE geet any ee .07(2) 
TES BMI ESE TCSUS REIT CO i act cc wir hi) oss ee eh ei a eels .07(2) 
CFS RAEN PNG TTR SIST TR IE NY = Sn ee (4) 
CLOSSAG OME Ge Wi aa tt id 2 nie hn aL. ae uiaey S 3.00(2) 
Growbanks Mines Lich nde ech + soon oe ee eR NN RATE 12(2) 
(GrowniGorkaccScalt Com Iotds cits. sucitieode BO Le 150.00(2) 
Grown dite insucance Company, x «py pti Me etch ath arise 30.25(1) 
Stew nelmist COMPany «2 Waco ali. ela a. soy ie 2 ps cipcelDen OC 
Grownbridse: Copper Mines ih td.1 sds). sje). go leo ete apres .03(2) 
(ownrZellerbachtGanada Ltda (Cha Ae) ie a de 16.63(1) 
Crows’ Nest Industries Ltdixg .. oe: pert «2s Sh Saat 26.00(1) 
CCroydoneMineselstd ries |. ote, Supa acm takers yoke bure dae 7.14(1) 
Crovdengkouya Mines tds a. 2 Svea. en caaeouknus ae te .03(3) 
CmisadesPetmolenmee orp. td. og. es © dsc se ee oes Fee 65(1) 
Grishelntemationaleletds Ah. oy cy. Sepp ie a se ae 19.00(1) 
Culms xplaraiontd. .-. custody +. <<, «, sR locos +, Teserye .20(1) 
OUTS INTTTSS, IEG ae ce ear 45(1) 
Cummingst Properties; Limited..." . wyoos ees, He Roaa tht, pared! (4) 
MessimmenublesyGummings, Limitee . ..s-7-yeneseacnallemorneer (4) 
CunrontyVinessL ta Canad 240... sesinnd Fo ascrean stolaiwalar 32) 
Cunningham Drug: Stores Limited |. p).J -o5niktevdda knee shspe te (4) 
Cuviem Mines Widterbaras ee. 0001... ole eater .10(1) 
Cygnus Corporation Ltd. (Cl. A.) ii.4 gaiiau ied. poeth ei spol) 
Cyegnas: Corposationsistd! (Cl. B.). .. haitiaqayid. «es eon alg 625(1) 
Dairy Barn Stores of Canada Limited ..........0.. 2.07(1) 
Dairy Barn Stores of Canada Limited (Wt)... 0.0.0.0. .38(1) 
Dalé=Ross Holdings Ltd.lid. 4A. WL » baitid-esonts 7H0(2) 
Dale-Ross Holdings Ltd. (6% Cu. A. Pr.) oe es 7.50(2) 
Dalexd@o, Teimited (7%: Cu...Pr.).... « » bit seaiht ssqeD: | 80.00(2) 
DalexxMines:imited:) .........0°) asad. & 2anive? satlands .06(3) 
DalfencsaL fal wuped.. co. chor seas ererer give a od a eon ebols 12.50(3) 
Dalhousie: Oil Coitd.).,. 4eAP). oD conewerl-stil-consllss .18(3) 
Danhieh Diversified TitdySiV Siceieehk b einasamoD. sonallec 30(2) 
Dankoe Minégs sig XS Oe AD oonmuisal.chidsoiales .60(2) 
BD Aragon Mines Lid oiV~sonsieecA-b siggsqine) scialsox: .17(2) 
Darkhawk*Mines*id. i. hd oo BL aaniM asis .40(2) 
Darsi Mines Limited eer. . -. . >. 2. Peat now o¢ .09(1) 
Dasson Copper Corp: Ltd. 2... hetinmitesoiM evegnl oq OC) 
Baratine "System awichenset wo) TIO oe ORE 1.83(1) 
AtAte CK AAR IES Sa re le orcs where ete ar a TUM 1.00(1) 
Batapro Eta" spores 0k PIE eS ot ORME 2.25(1) 
Darprinretrone viine sy lettres: entre wp cen ee & te .O7(1) 
IA VICES VEINCTALSHI CUS ween a RN ete renal ka OUee .27(1) 
Davis Distributing & Vending Ltd... 2. be en 1.30(2) 
Davis-Keays:Mining -Co. Ltd... (J ¥¥) 2j+ Baa 2 PIBW)RS! .70(1) 
Dawson Developments Lid. . 0. vn eho, TELS 6.00(1) 
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Debenture & Securities Corp. of Canada 
ORC URE PES ee Ee SR nk ee ET een, he OP TE TRILL 84s (4) 
Debhold (Canada) Limited 
(6=1/4%" Cur BaP rea yey ee eMMOne monty 78.00(2) 
Decca kesources Limited's Se ees 2a en ee ON 2.20(1) 
Deerhorn: Mines Ltd: =... 0... a IS e0TOle, RomeTO® 03(1) 
Dejour Mines Lider os, BRT Stk orgy 171) 
Delahey Consolidated Nickel Mines 
EITM LEC eres bate ate ee) a itn ate ea eee Se ee “eee OREO 05(3) 
Py Eidona Gold Mines Lid... . ek cee. SEE BY .45(1) 
Delntrachic WuNnes otc. see tlh ae tn ke Se .07(2) 
CIKaTKaVIININ Stee tn ey SUNN ee ae hang he yn tase een A hea .07(2) 
DeTMiCOn VEINCSELAC ett, ete, te Ree eh ce per ee .03(3) 
ENA ENCOMN hee Mette hi eon Md te, eeeeangnens Peres 1.65(2) 
WeltantlOtelSaletGs ween te. ae eee tn, oe evens eee area 2.30(2) 
WeltartiOte se ladia( O75 Gln Amba eur te orange, ae 1.35(2) 
Meltarotelsr ltd e (Nts) eee ee eee, eee cae Ocean ret ER (4) 
Delta Wierd s COLDS ete tae woe tate ety Rte hey ea eh eee (4) 
Delta Petroleum Corporation Ltd... .... Se Se ee ee 73(1) 
Weltann COrp ete er ee SPR eee eer ns Tete Oe) ee etna on 6.38(1) 
Deltec Panamerica (Sociedad Anonima)............ 1.00(2) 
PUCIISCN TU INWIC Sst ak is AMT ter Sate te, Tato eee, MeMena A. SOUL eet Sh? 
BenisOn: Milnes: Ltda. sue 7 a memnerente On we) keaton beet Prem cneeee we 24.50(1) 
pao BSA Ec i eae NOI Mi Rte ae RR ieee MNRAS eA (4) 
Deflak RedgeakesGolduVMiinessetde ssa e hmets fren ener .O1(3) 
Deseretsheake MinesplstewaqenGl-u lor tor enn Feeney ear. .18(3) 
Desiatdins eVinmeser il. .ctars Bits cae oe asia tes cree ee eet oy) 
DespinasGoldeMiines ctdie. ana pny tes one peas ic See) oe ee (4) 
MestorbellesManesslstdr Ge. eyumeet pe SE AS oes ceaea (eave .01(3) 
DevlaseeIDOWAMIneS tds Keeps c fom y toch & by balan se 06(2) 
DickensonsMines (oid req epee Sens ht foe RIN eet sys ae eins 85(1) 
Dictator Mineseltdegaeawe ae ae natal ot Peeve lk. ster et 58 (\l) 
PSC ON ER VNNAING Sol eek caren caucca, SNe Seth Tee Spee J 3(2) 
Disonelntematonalletdingr. ida Sees lee ef eis ee neeea ee 1.34(1) 
Distillers \Corporation-Seagrams Lid... . my we cet ees S25 (ly) 
DIstnicirl cust: CO.Mie aah Ohad Late” Cree teys Demy tn 15.00(3) 
Diversiedse@redit @orpeletGs sana nte eek Tn reir ae ee (4) 
Dixie-Carolina MiningsCorp. Ltd... 1.3 Ga atc arobbestcl: (4) 
DL PeMiversitied stairs apron tok ae ete pre einate nh roe (4) 
Dog..n, Sudsebood Services Ltde is & sonar aataihe eathe 25(1) 
a Wolly, Varden Minesrbidiiets os.) - ac shter caciks teqeeise 35(2) 
Domanenadustnies td) ee eae ay 9.75(1) 
Doman Industries Ltd. 
(G21/29 Gar Gvy A Pry ey oe he od ken tb peng Ot) 
Momanwindustniesskidy(Wt.). 2 ay a oe be ele 22.00(2) 
Doemcoindusiries Utd adey ii... ss. soe ha Pepe e hl cota 5.00(2) 
eseindustries Domcoslrmitee \ se +=) aed cant aeses 5.00(2) 
Domes VimestWetd: See Lede eet PA EG DE eh elle SUES 54.50(1) 
Wemevketrolouna dtd ten wee eee coat he Ae eee ee re 34.00(1 ) 
Dominion & Anglo Investment 
Corporation wy}. < «, al Sec ves a LOO onset AA OGTInE: (4) 
Dominion & Anglo Investment 
Corporation Ltd. 
(soy CamiPia) Were LAGE) Vosles css. fe oko cca oko ae 74.25(3) 
Dominion BrdverGon ltd. ral... -. cubs -aaesiyreincd eee 23.75(1) 
DWominionrGitrusé Drugs Lid... harem eonstll os 8.50(2) 
WominioniGoal\Gorsiidg(Pr)ih =. 8... Bk Poa sseae’) az 23.38(2) 
WomintontCorsewCowmLidG... 2's... bt cane. oO x6 6.00(2) 
MominionsDainesdutds Limited’... .. hotteetd Haters wed mbH DOR) 
DomintonlDaities Ltd tC Aha yi -v on cucbien ev de o> ce oe ease en ope 25.00(3) 
Woninromiexplorers, Ltd yw el vanes cee outeelse oC TEAe 1.40(1) 
Dominion Fabrics Idimiteds .......... » bd aseriawiad -siouerv Gl: (4) 
Dominion Fabrics Limited 
(ClINAK GuNRs Pid, 3... se bb Odea - fO -ble 4.38(3) 
Dominion!Foundries S&<Steel litd! aqiielash acini. cine 25.00(1) 
Dominion Foundries & Steel Ltd. 
(48/47 CunALPrijied. .... ..6i.t-etoubord aweloves. cine 74.00(1) 
Dominion Glass Company Limited... ........0..45. 10.25(1) 
Dominion Glass Company Limited 
(7Zor@ul Gye, med, (CL, AL Wa). a bit peat blo&:9 12.75(2) 
Dominion Jubilee. Corpelid.., 2.56... boritett-esizienel. ale .70(1) 
Dominion Measeholds'Ttd;..’.-...-.. shelimal esa evil. sly .06(1) 
Dominion Life ‘“Assurance'Co..% 2.24. .bi.l eeosueashh leon 95.00(3) 
Compagnie d’ Assurance sur la Vie 
Dito Dommions ater. bh zon bland wiqmaé. 95.00(3) 
Dominion Lime?Eimited -.-..4.: 00s: .7. a AE Blow. yest. 7.88(1) 
Dominion Lime-Timited (Wt.))... 2... Dict 2enaded, mieies%50(1) 
Dominion ‘Magnesium '!Ltd. 2015 ie WP) Did Cope it 6.00(2) 
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Dominion of Canada General 

TNSUTATICEL CO) Seca oa ava: s le Oh ee ee ee (4) 
Dominion-Scottish Investments’ bid. ........... hlae 15.68(3) 
Dominion-Scottish Investments Ltd. 

(6%, Cu. Pr.) oo es ee eh ow 0 oo ELE ROIORU 30.75(2) 
Dominion Stores Lid... wa ee oo hd aap bh -merere 15.00(1) 
Dominion Textile Limited ........- o- -aeb Sone ain 21.00(1) 
Dominion Texiilerkimitée . . deghiinoente: ©: . - Sno 21.00(1) 
Dominion Textile Limited 

(Ao CMe PI) eh eh oe Se ono ee Poe UE cea 101.00(2) 
Dominion Textile Limitée 

(7 FosCUMS IPE.) cate Ais oa ag cg 9S RE ie ee ee 101.00(2) 
Donitan limited 5 ical teen. 5-5-5) 5 Sor ice oe er een ee 1225(1) 
Donita WWimiteey vane eee cee) eo cae a oa ee 1225(1) 
Domtareimited: (S200) Cte Ris) eae eat eee 13.38(2) 
Domtar Limitée ($1.00-Cum. Priv.)i4 . 15. wis): hefcolesete n 13.38(2) 
Donalda Mines: tdiatecs a. = us, sen cken een Meer Una a aioe .08(1) 
Donlee Manufacturing Industries Limited ............. 4.50(2) 
DOnnaViNEs, LAMIted ee woe ee peat eee ene .07(2) 
Donohue, © ompany. limite dian. s tase eee ne eee 4.00(1) 
La-Compagnie Donahue, Limitee, -pa.coeae nntuaiececeGh uc 4.00(1) 
Donohue Company Limited 

(021/496 CUP) te See co itan Sho ate eee ey ee Rast cd ef 5( 1) 
La Compagnie Donahue Limitée 

(6= 1/490. Guin Ril.) kaa nara eee eee oe Te etn ee IS ISG5) 
DonrandeViinese (std eeae. eee. Mee aes, etauey aoe oe eee Ak et on (4) 
Hones Minesulbtdgag. ee wee ON eee Rea er nae ee (4) 
Doral Mining ex ploranotichids 0c) poe oe pei om (4) 
Dorion Ned wakes VilMespletd ss wr aetna rei eae eee ne .01(3) 
HOTTA SILVe TAVIS. ICs enue nena one eee ce eee ars aa) 
Dori ed IGM BeR Saal eS NOIR Lg ENS BOS ene 4 2.25(1) 
Dove lzakealViMnesi Cir cah te oa cy ek Poe Sree eee 40(3) 
HOvVersNGustiteseltd kw aoe ee eee Cater een ees ee 15.00(1) 
Moveralndustries Wide(G on Cue bi) )see tee eee ee ieee 8.00(1) 
DRG imifedsr aes ener tas orca ee ene eet cece ara 14.00(1) 
Drnimimong, Die Stamping Co. Ltd 1... sete we ne eM) 
Drummond Welding & Steel Works Ltd. 

CP Ag Melis 9 sie Gey aude, rates che Rape RN Gio: 3.00(2) 
DuburssonuGoldhelcas Wit es tesserae .03(3) 
IUIGLOS MOINS IE UG oe ia tae tre er ee Ue eee nen ae nee ree et ee .16(2) 
DirkeVinnin og OTP amy edit CCC ae: me ey ee ee .20(2) 
Duma Satan aine swe te digen Saree ameter cee) tet cu mre are rune .19(2) 
es Vines Duma caniMletini(Ce= haem lrru as newman en ee nee hoe) 
Dumont Nickel Corporauoiion: & ce eee aioe eee ee rae .29(1) 
PinCaMean oc stron Miimeculs (clear aent teen ers re en ee .10(3) 
PtmdeenMimMese ete e eet | Grae ned: oo ie, Wenner anes Pere .18(1) 
PDunrainesViMeS Vetta st cee mee ce core hy ee eer ne Sen teen Tere .14(2) 
HunternasVlines td eee tcces 6 ae oe eee nea een een nee eee (4) 
MUnVesanwNhines: AZtCt Sheree sear ret, Rerer ce ener anew nn er (4) 
Mipontiot Canada. Wetds sie cts wyraston yn sree Bee reetee teem 20.25(1) 
Bupont.ot Canada Bah -1/2% Cu, Pry a. io. a eee 52.00(2) 
DuporuMining 66 <Lid.< 3,5 2 foto 84 8 8 satan, ARR (4) 
Pupuissbteres) Lamia (el Ac aCi abi) saan: eee 6.00(2) 
Dupuis Freres Limitée 

(Cate yAs ©urns Privat ett s os pate eo ky Se en eee aN 6.00(2) 
Dusthane: Pnterprices: [std sc noe 2p © Mme Reco, Sepeeen ee petanes 6.50(1) 
Dusty sVMacsMines limited ¢ spe. ge eee. ae earn een .10(2) 
Divan Copper Coc Lid. ss ap: suse le th Blak MF LOE CREED .03(2) 
Duvex Ons, &-Mines; Ltd. --:,. 2... Ht 4 isetO BOUNis .02(2) 
Dylex- Diversified Limited =... 2: %~ . is A2eGss HOM 8.75(1) 
Dylex Diversified Limited 

(Glz,A.-Pt.- Pr). se. 23k are a et SI ISIGeS Bont 8.63(1) 
Dynacore, Enterprises Lid. ...... 29//iLd 22nch) NOnmmoy, (4) 
Pynaco Resources; Lid 290084 4 2... ws ss.» AOI .25(2) 
Dynalta.Oil &.Gas-Co. Ltd: soa.2 van» TE FF Ut 1.25(2) 
Dynamic Mining Exploration Ltd. 2... .16(2) 
Exploration Miniere Dynamique Ltée ..........0.0 008. .16(2) 
Dynamic,Petroleum Products: Ltd... ... (14.0 2 NPC; 1.02(1) 
Dynamo, Mines Limited. : . S2'uT4 YABGINO.) 226) Noni 17(2) 
Dynasty Explorettoritd. . . .;,,...68hi. .. ... . AOI 5.90(1) 
Bagle Gold sMines (ltd: aun pec x 6 1h ee Ue Md OF 3.00(1) 
Eagle Industries: Limited... «.. . «-DBht..7o) seliduy nora 5.63(2) 
Eagle River Mines Limited. . . . ..«,.Dj4 2blqnaaped soli 38(2) 
Barlcrest Resources Ltd. ..... 2) .5oneimeesy ait) nomi .11(2) 
Early, Bird Mines std... . . . sottmue22Ah. ..5:. . Singrgsaa.. 13(1) 
East. Amphi Gold. Mines Ltd. ........ .. soinimoC sn .01(3) 
Fast Bay, Gold Lid... ¢.. ages. 7.2 Dstiow.l smi acimeint .04(3) 
Eastern Bakeries, Intd..).W nin wy of J) OSL Smal aoiniz 4.00(2) 
Hastern Bakeries Ltd, (4% Cu..Pr.) . bi.) muiesneel acini. (4) 
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Eastern Canada Savings & Loan Company .......... 12.50(1) 
Eastern Utilities, Limited (S-1/2% Cu. Proy9. A. v0.2 ar . (4) 
Eastgate ow ne oe we ma: Lis WG) hel, G10.) JIDFTe) MONBNOB).s 73(1) 
East Lun Gold Mines Ltd’... . . . . Sstiad.f zont Joenor .01(3) 
Bast Malartic Mines Ltd S.CT zbood atetoay .95(2) 
Eastmont Larder Lake Gold Mines Ltd’? .f5.7 e502 stenoses). (4) 
Rastmont Silver Mines Lid. -... .. Heb asthanord Sissods.)- (4) 
Fastrock Explorations Ud. «s4sonenst sciansaxcd-b AOlM OE .40(3) 
East Sullivan Mines itd... . . . Batis) esoumesee aoe 2.70(1) 
Fast Ventures Ltd... ..*... . . - hasiedu.f sarthd faatslA- sine .04(2) 
Bastview Mines Lid: --. . .. § fia. stile lanattienl eoreo.: (4) 
Haton ‘Corporation... .. . . .. bbl shane’) -bisdordl tie 42.00(2) 
Echo Bay Mining Lid... kT ooni-oqe\ & best salir 1 5(Z) 
Economic imnyestitent Must Lid. .-.-. bed a aeteaeciereet ais 1337 5(Z) 
Economic Investment Trust Ltd. 
OTA OUTAE Pt a ee e an ite ton a ee ere 32.50(1) 
‘ss DEG ke { (elo Wl O87 Yel a el preleals Mrkcreedi nn Ler cehulriate) YEP ee oe 10.25(1) 
Edmonton Concrete Block"Cos Ltd! “144 sar PA meine aba (4) 
Edmonton International Speedway Ltd. .........0.24. .65(1) 
MDPamadusthes otmited’.* 9" 8. 8. eee en ee eee eo .30(2) 
EDP Industries Limited 
(Oley CUMCVAIAR PT rte tte tent eee Gy, ee eee eee (4) 
EDP industries) limited (Wt a. aesesa eet he ns Sales wee (4) 
en NEC SMI? Ve =. ho? Soe" a? Socal, Manat aes Bak ee ae ee .09(1) 
Fi Bonanzo Mining Corp. Etds- er win cefsict- oo -deaeseed asaires 12(3) 
BieCoco Explorations Tetds. (re pl hee ee Sed ara .07(2) 
PICCIONOMEe IINIted? ert ne oe ee ew, ee 41.00(1) 
Blectrohome Tamuted "(523/470 Cur As Pr). ete ee: GETEX ED, 
Eleciro-inteabnics (Canada) eletds ss) e tee eee 5.38(1) 
Electronic Associates of Canada 
Pimiteds ¥ See eee eee cr ter ets oh Bete 2.25(1) 
E-L Financial Corporation Limited .......... Ae ty Sos 6.88(1) 
E-L Financial Corporation Limited 
CATON? Preys 5 CMpARY © reve. anes coamee hay CAA aes Rane 9.75(3) 
E-L Financial Corporation Limited (Wt.) ........... 2.45(2) 
Elk# @reek- Waterworks, COs tds: war ot 0 ee eaeca tt ee eee ee (4) 
BimactMalaric Mines tds... Ween. kee ee 03(3) 
EJ<Paso Natural "Gas Company’ 1.403. shee cpa ag np epat eee (4) 
Bibassyseetroleums Wtdi a... tseans sore. ote ts os eh aee aeoe geen 43(1) 
Binbassy Petroleums: Ltd (Ay Wt.) 240°. . s.r eke ane ns eaee kee .20(2) 
FM COMMIT SAY hI ae. orca acm ens arenes 6.25(1) 
Pin peroresViines Wc tGaaes es soles soce ss as ss cm den cg re Sone a chm .10(1) 
INpireMemerInsuiaMmCen GO Alice sr oka ort een en en 8.00(2) 
isBnipite 'Compacmic d7Assurance=Vic ~..2)..-+- 0c eae es eg 8.00(2) 
Himpire MetalseC orporavion redken ew ee tenet .10(1) 
PniprewMineralsultic we PVR Lat coos s sass; cee eo .O5(1) 
Enamel & Heating Products Limited 
(COINS 11 £5: he Retell Me Ps metathesis eGo 35."¢ 225(2) 
Enamel & Heating Products Limited 
(GCISBD Cereal) y) 
EnexaMViimnesetetd tas 2.5 02 ts + 6 eS eee eee 212) 
Pntarcas Vianagsement etd. oerectste, «eae ee eee 5.00(3) 
Equatoniaivesounces" limited... 4.0 tks haces aera ee 19(1) 
EnICksensAshbye Mines ttc typo es ke. Ge noses am bee eee DE ed (4) 
ERDExplorationswlncsiga +5 .0.5.2.t.ty tet. ton. k ete .17(2) 
Enie-Diversified Industries Ltd\® .'.27) .P)-) (ODS tog IOS ene 8.00(2) 
Erie Diversified Industries Ltd 
(Glin As)ant ol mt 4 cor PA BABS IO PQTGI eG IBS Y 8.00(2) 
Eskimo-Gopper Mines @td22" tt SDene 19 efiore TRG Vu 12(2) 
Essexr-Packers Ioimited)< 7 sh += <<. :Of4 PRIIDION 220 7-518e: (4) 
Essex-Packers Limited: 6%Cul-I st: Pr.))'4 2300 iGo 226 7-Sisee (4) 
Ethel, Copper\Mines! Ltd... . 4.7% 82 WA) PSUR OSTA 1. (4) 
Evangeline; Savings: & Loan Co... ..... DOMMI.) 29neMt ASIsEh, (4) 
Evenlode<Mineswietd ads 5.0.4.5... 5 4.5.0.5 5 46s ORR ge .01(3) 
iExcellence..Life Insurance-Go.,(The) .. .Gi.4 G2 G0? SizvOnieee: (4) 
Excellence.C€ompagnie. d’ Assurance-Vie .DJ.t bai liaravitl Sinn (4) 
Excelsior.Jife.Insurance;€On. fs... «+ «hs . SOUR, SOARES (4) 
L’Excelsior Compagnie d’Assurance-Vie ... 2... 2... (4) 
Bxeten Mines Ltd) sina <ftis Gx. . ~~» Di een Awe -40(1) 
Expo; tron. Limited... p.tesiptes te he ys > -ReOREIL LD, CORRMe fae .45(2) 
Expo Ungava Mines Limited. 2... .it .qag toqqad: moze .20(2) 
Exquisite Form Brassiere (Canada) 
Tete | 2 us = eee eee «chose GEE eee OEE ee 4.10(1) 
Exquisite Form Brassiere (Canada) 
Limited 
(62osCu, Cv CPE) eee. - so aime sateucl oak ee ee 6.75(2) 
Extendicare. Canada Ltd. . . bit enibnaV A paitudinien iz: 8.50(3) 
Extendicare.Canada Ltd. (Wt.) . .b31 .oD. anni .evesot-e: 3.50(3) 
Fab Metal Mines Ltd. ....... -bid ginsraanisyad noew .04(2) 
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PBairborn: Minestdg. ...... ..... aigingeMe. 2%. 0 34 Bet .12(1) 
Fairway sExplorations Ltd... 0.6 al, we LD ROY (4) 
PAlaisedake Mines Ltd... ..... (.A.103 bt oD. ani 2x .16(1) 
Falconbridge: Nickel Mines Ltd. ¢.¢ ..!33 .5i .o))..amiW evs 81.00(1) 
PalcohpHxplorationsbtdy) oo. a OA AD) Bolen We 55(1) 
Fallinger!Mining:Corporation. ...... . .... £.A..18D) satel : 1.32(1) 
Pamily,Life:Assurance.Co, (50%. Paid). . 6.2 {2} betwsid Wad (4) 
La Familiale Compagnie d’ Assurance-Vie 

MSO Panpaye) ies. Meas, oka. . tah. dd REV beatimid W209 (4) 
FBamexcResources, Ltds 0.44. ..feviitl.eg 2 eee) ottind sd W .37(2) 
FanEast:Minierals Litdiy «si? .onams dae ta. oF) ostneisuid (4) 
Barmmers & Merchantsriirust:Co. Ltd... . siteswat}....... 2.50(2) 
FarwestiMining ltd)... 4... « DOM ahewphdamA'h 8 .06(2) 
Fathom! Oceanology, Ltd. .. .shanu.) Je wasqmaD taut vies 73(1) 
Fawn: Bay, Development iBtdstuns? te vaaqnia saul? vines O5(1) 
Esderal; Diversiplexe td. 2)... ....09)..b..-bage Abo’. ceil 1.20(2) 
Béderal Grain: Limited... ti saitasaqaas Inger gsnsV. tinil 8.00(1) 
Federated\\Mining Corp? Ltd. ow. bd aoa yd 45(1) 
Federated Mining: @orp. Lid (RtjiM &. zon mune .109 (4) 
Bidelity. Mining Investments Ltd., ....... .-.. .. sbi aeniM rods .06(2) 
Fidelity Mortgage & Savings Corporation... .........00. (4) 
Compagnie d’ Hypotheque et d’Epargne 

Bidelitén(witOierndteaee A... bere eheneD HO Ale (4) 
Bidehity-irust;GopThel... ..........,.. .... See hebensD 10 1.55(2) 
Evdelity MrustiCos, hel (Wt)... .. =. <a-5 eID 1H .65(2) 
BieldssStores Mimuted (4... «ij sys. we. o.oo ee RE 13.50(1) 
Eimancial. CollectidnyAgencies Lid... ....... .. . bi} eenkM s 16.00(1) 
Agences de Collection Financiéres Ltée... 2... 0.02. 16.00(1) 
Einanciall tifeeAssurance:€o.. 4) batiana sasmnoloved, xetiiel (4) 
Binlayson(H pt: (CAG) «se. ce a) a, me a ee SR RGR te 14.00(2) 
inlayson (Ent ((Ba)iml4 WS balscn a au ss ae Saat ale (4) 
Finning Tractor | & Equipment Company 

TEE I BARD. sc ok RO en OR oe 12.50(1) 
Past City Financia Corpwibtd.. 04.028...) Lh A aD EA VASA) 
Fitst(Maritime Mining: Corp, Ltd. dit Jbotintit. cuest) sotkie .60(1) 
Binst/Nationali@ityn©orp. i 9... . oquetd........ nein (4) 
First: National Uranium Mines Limited. ...... (0%) 4 .¢% 2% l@) 
Gigs Ofrenda: Minestlétdin, (at... A BLE your dolliz .08(1) 
EiséaleinvestmentsiLtd.. ., .... .. ..qnoD.zgrive?..& Jeuk. acak 9.00(2) 
BiscaliinvestmentsyLtdes(Prs) a... 2... 8a oo eet .20(2) 
igen ey dy Mines Lather ie cess eccesvien anette seeds LMC 15.00(2) 
Bive Star: Petroleumeand!MinesiLtdis -.iauve. 2.) elie .16(2) 
RiasstoncsMinesihimitediitwar wis BAtlas ATA) 
Bléet: Manufacturing; Ltd... .. .oitsromnoD anemdeounl Divonan .86(2) 
Pléetwood: Corporation hay.) Boil eonizubi losimed? . 8.00(2) 
nléemdon-Ltd.. .. Jak... . o88hGiL. bash asuniGede earidsh: 1.40(1) 
Mleming Mines Jétditaionl........).. eoumedo. . 2 ow. 2 Be .01(3) 
Bling bloniMimessstd aed. FG PO, cass once crue et oy ed ae Se lS .27(2) 
BlimttRockyMines ‘Ltd. .2aupiiint >. oY » .eotieuhok. ... 1.95(1) 
Geyer Silver Mines me tdwhlres ALAR, a.ctoce tay oe oa ae = WERE .04(3) 
Bontana Minesi@i945) Ltd! at... ce. ws sy RO A hi .03(2) 
RordaMotori Company 1G ese dis. cs cp oe se ce oD SR, DORIS 70.00(1) 
Ford«MotoriGo: of ‘Canada Lids 1... ... Dil enohinieigxS # 82.75(1) 
RorestiereMlineseletG wr, occ ce. opi op oeieu on oe oa os OR ROTM te! .04(3) 
Fort: Norman Explorations Inc. . .bi.) lsncilsireinl anes 2oh 8.53(1) 
Société GExplorationFert Norman Incumes............. 23h 53(1) 
Borekeliance, Mineralsaletdyy .. toe sk view oe GO A 32(1) 
Bort«St.. John Petroleums.Ltds. .. .. .... . Nie alana. Bik .67(2) 
Fortune Channel.Mines, Ltd. ...... 4. 0) aed, Agu), rh .14(1) 
Hortune Channel. Mines. Ltd.! (Aci Wtinie? nardineund adonvhiah (4) 
Bescos Mining: Ltdst: Sku. Ud... basking 1.18(3) 
RoundersiGroup (Q%) A.M eke oe ln 3 hE Gh, Ae 45(2) 
Eourbari Mines! Limited t.t.. 0... .as. «7 DRE Some aawist a .10(1) 
PR sRoodsi Limited. Ih thir co ov 2 OM SLOMeF ay .19(2) 
BourtSeasonstHotels "Ltd, .. 06. x ce ce ce cee se odd) COO 2 NS 14.25(1) 
Bourn SeaSonsifotelsibtd. (Wt.)ase.. £8) 43). BS. chet ve 6.50(1) 
Four Seasons Mining & Resources Ltd. ........... avink (4) 
Box Make sMines Ltd sis oy cep op oy ce ch ve cue sued SORE AON .03(2) 
EREPioneertElectric Ltd, (Cl.-A.) Gh whens yoishine sa: 17.50(2) 
FPE Pioneer Electric Ltd. 

GET /2 Vo Ge CVs IAS Pr wa, BA Aa ce of BE Oe BD 69.00(2) 
BrancanatOvesiGasstds We 20. , cps ad wv SNE CU Eek 4.55(1) 
Braséer. Companies Limited. 24.4... . bd asathh owe 12.13(1) 
Brebert Minesvstdis... .... .. . «ai, Betioad nobeianeD) tewhe .01(2) 
Breehold iGas2& Oil Limitedis.! seaiM bin®.cuis.) bak yaw 1.76(1) 
Freehold) Gas & Oil Limited:i(AcnWtjinlesd .ontinvecen) cameh (4) 
Ereehold:Gas_& Oil Limited. (B.. Wt.) , .. ..fa.1 conilclies tach (4) 
remand eAci Aes Asie ov sec tb ae yo ART Sheree 4G 5.88(2) 
Frobexslimiited eyai ae, Ba. von ceed as ork os DR aoe ae 34(1) 
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Frontier Explorations Limited, ..bi.0.enelieolaxa 19a nels .16(1) 
Fruehauf Trailer Company ni Vot Canada 
Lntitedinited (Sey diae wre ks dt 3 gig? 0. ob as 16.50(2) 
Bulerumilnyestments Cowl-tde,) .. 2.4.4 45) Y batn 3.65(1) 
Fulcrum Investments Co. Ltd. 
(6ZoiCu, Pr.) 2... Gene 2 2 be eee A shee: 7,50(2) 
Fundy Chemical Corporation Ltd, . 2. - ty sari seed 8.75(1) 
qeundyi Exploration \istd:». Cy ae Senin s . J he Fannie sabe 02(3) 
RuturityeOuls duimited........ ....paeartaeye «BT oath A .27(1) 
GalexaMimeés Jumitedats 6... ote cyacensathceinnd bt nie ke .45(1) 
GaltusMalleable, tron jeimitedi sy... 2. . Bid-ganch pe ueitt- 7:50(1) 
Galt Malleable Iron Limited 
(GZCNGUMIStYP Es) sos sd SS hace co ae ube «3 ee (4) 
Gan Coppem Mines A tdegusycfagt . 2k. 5. <a> he ote Hot .02(3) 
GandasSilver Mines: etd aay ks ss evs Ati de ey (4) 
G & B Automated Equipment Limited............. 1.75(3) 
Garrison Creek Consolidated Mines Ltd. ............ .06(3) 
Giagy gviines Ltd eat. bate ia emcees a ee pee ote aise ge .10(2) 
Gaspé, Copper Mines Lid. wwiwanae. BLY pais Beta Fad 49.00(3) 
Gaspé, Park Mines Lid... ,~-jayy nie basa ada Wee (4) 
Gaspé, Quebec Mines [tds as jy, nes suaccid eae ante .64(1) 
Gaspex  Minesyiseds © RUS Sy Dk oh alee @ a ee ae do La ie (4) 
BespMines: Gaspex Lice eran ane os gly catia tom kl ah alles (4) 
GaspesiesMinine (Co; -hainated 0612 la A eto ci. oat ep (4) 
Compagnie Miniere, Gaspésie, Limitey ny <i oe fe a sae® 4 peeks (4) 
GatefordsMinesslitdpe are aes Bowtie oes eet ee .02(3) 
GatewaveUrantumuliines Lids os gags: pve scttela tanya cra .02(3) 
GazeMICSEODOMTAIN LINC: 5 sien A eo see ig fc hs eagle bo yes oa oe 5.50(1) 
Gaz Metropolitain Inc. (9.40% Cu. Pr). ae ee ee 66.00(2) 
Gaz7_Metropolitamualnca(9=1/2 9" @ustrT)i se. eee 66.00(2) 
Gaz Metopoutain: Inc. (L963 Wt.)ii veh Mee ee oats 1.45(1) 
(raz Metropolitain Incs (L966. Wt.) tin wed Sige x dey he 2.20(1) 
Generals Bakenieselstdaeuwt mata mir nd Scere ener ee yee: 3.35(2) 
General Development Corporauion eta ue oes os ahs 25.503) 
Generalwbistributorsioi;s Canadas letdiee saseemeanee sey ana 15.88(1) 
General Dy namicss Corporation’ +. qaasas eae pate gee iiss ae at (4) 
General Investment Corporation 
OLLOQUEDCCe ear Wea DOES Gate Moke sok: snare ERR Dae man ee 3.00(1) 
Société Générale de Financement 
AU, QUCDEC patna et aan aes Wu Nav, <ahamateac a een Genes, eee Ek 3.00(1) 
SEHCLAl AN OLOTS, COLPOLALON fag erage th Sty Oe eg antes 80.50(1) 
General Products Mfg. Corporation 
Meir te a(S eters See erusie ey teed. ie eae SP par er ane 82.00(1) 
General Products Mfg. Corporation 
Ae teda (Clan) weer we wed ee oe ees acca aac ea 3 sal 81.00(1) 
(GerleralslnesOULCESp older mesemennm urneey tte ia tre ety art ae peat amecar ya .08(2) 
Generaleinustaot Cana days tones oe etek ate rerenans DTS (lb) 
CGFEMESCOULNC Ha eae rem red ee ORT ee TRE ee: (4) 
Genstaiz emitted ene mre ee tote rea ea} ee eee eared 13.13(1) 
Genstarreimitsemere ee wee he eee ee ee ee ee hes 13.131) 
GenstareBinnited (Wt) totes fate eee eee Nee eee + 4.50(1) 
Genstar PimMtcest Wt) aks ene tre ee ee eee 4.50(1) 
CCOGUESRESOUNCES ISU mmrt mel Seta mm ak tie en ere net nea Teee 1.95(1) 
Georgia eake NlinesMetds seer reettce ata tee mre ae ee ee trea ae (4) 
GESCOMMIS IT IDUnine LARIMIECC terest cs. TRA nee near ee eae aR es 3.50(1) 
OIC UID ALY Siete erste tht At Sa CEA nD ry 80.00(2) 
Cra Exproratrons: etd epee met eee oes ee ae tem eee .40(1) 
Gianteviascots Mine sul tcligeaenat ee eeene eye) cert eenen eee ener 5.00(1) 
GianteVictaliicsavimies: tates Seek See terete ene en eee .11@) 
Giant Recmbetroleumis devimite dsr eae en en eee eee enn ame .21(2) 
Grantevellowkmninesvinnes#letelye ais incense emrenes 7.05(2) 
Crib De Xe VilVe St ths Se Aare Sit n*: A oe oe ee ee .35(2) 
Gibraltar Viinesi td hens Ae ers oe) one eee meee een Seater! 4.70(1) 
Gibson? Vines! Eta. ty ees Sd RISES EEN Ag see (4) 
Gienburk’ Mines Itd. +... PV Ps OF POS Weer ih h eeeo 7 Ue .03(3) 
eerwopper mines Lidy/ .,* (182 as eS AUPE AN ES .16(1) 
Glendalé-Mobileveiomes Itai: b+ he eee ices 5.25(1) 
Glengai Groups Eimited = ae ae ee tee ees 2 1.90(1) 
GlengairGroup Limited"(6% Cv B! Prhyievans Male s2gyY . 3.10(1) 
Glengair’ Group Limited (Units)'?.- +. .« PU AQT BAUM, 6.25(1) 
Glengair’Group Limited (Cl. A} Weyrne eoqigent Teng We .85(1) 
Glengair: Group Limited (Cl. By Wt.) « . Ok4 GaN: SIBRS, 0% .90(2) 
Glenlyon' Mines Limited. HOR IQW INS GIVI. DST aeh 12(1) 
Goderich Elevator.& -Iransit Co.Ltd... -Di.) O01) JO a5: (4) 
GogamavMinerals Lid... “REO YAO 12) onl Oenee 23(1) 
Golconda Mining Exploration... 2.0... 5.0.0. 0.0040. 5.50(3) 
Géldcrest'\Products*Etdi wi. Ve E.shene? to sank bRneEr 3.50(1) 
Gélden'Age' Mines 'Lidpoiyon te. wk ee SBE choo Joes .40(1) 
Golden Gate Explorations Ltd>...ta! aloes siamo’ seuo% 25(1) 
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Golden Harker Explorations Ltd. . 2... 220s iierL07(3) 
Golden-Shaf®Mines Lidjeqmo.). ... . PURIT. . 2... denAaNTS (4) 
Golden Spike Western Petroleums 
Limited, sawine es ccc ce ee ee Uh Ree COy TE fe .06(3) 
Golden (West;Resources Limited®2coymr, XS .11(2) 
GoldsHawk:Explotration Ltd: = 22. <2 42 aga kt A EP (4) 
Gold-Hawki Mines Intdrte + Pi), SERS TOG 2 RU i T1@) 
GoldexiVifiesidiawinte 2.6 t$.09 5 en ee 1.20(1) 
uldrayoilines: [statist sos s RORMRS ote el eee .67(1) 
Goldnm: Mimins *Conrpany: td: +0) arn one eee ete eae 10(2) 
GordeRiver (Mines: btd.= (0% + opened emia meee, -15(2) 
Goldstar Explorations “& Investments 
DinKtedsmtens. $555.38 FPS SF ee en eee (4) 
GolsiaMinestEtd. +3 3-3.2 3 Fs Sd es ee eee 46(3) 
Goodyear Tire & Rubber Co. of Canada 
Didar Lamune te PAA? Cre a peas eet oe Sata: oh ome 153.00(2) 
Goodyear Tire & Rubber Co; of Canada 
Teteds( 49 GusPL MS LN CUS NON SoPeN 2c 5s eee See 34.50(2) 
Veorion-LléBel MinessLid. :5 3 3.6 ieee ee ee .01(3) 
GordonMackay°sa Storesebtd. (Cli As) 9h sae cane a 6.00(2) 
GordonMatkay«d2'StoressLtad MCI; Bas ao ot 2T75(1) 
Governor Gold’ Mines Istds ~ Se 2 oe a (4) 
Goweanda Silver Mines *\: 2.5 52 sons Se a sige ah ert ee PAIE0) 
Gfadore Minés* EtdM beni ot ore a ree cn sas dienes pape (4) 
Gtarton rtaser Linined (6% CUS Pile crane auetot Aang 72 SC) 
Grail GTOUD TL HG” od 8 Aly ieee ee eee A arn 20,75(1) 
Graniata Wwiereainrc: Corp. std, ¢ > tear tet cn fee erika .18(3) 
Grand BalamasWevelopment GO- id tamer. a tee eenr ere on or ee (4) 
Grandex Exploration and Investment 
OFT OR ARP Wcch fo 2: Sk (ARN, St ae eA ay Oe a (4) 
CSTANITOY cIVETICS LACS et Ne ee en eae he ee ae .09(2) 
(GrAnGuceNVEINeS Pie tdweerr tect ote eee ae nn ie i 4.50(1) 
Grandview s NUNES Misti. tak ce tee awe te a Co i tate .12(2) 
Granisiev Copper liiitcdiers yee crd 2 a anarni tee Pe mee 7.95(1) 
GramteClubylctd ee Oa ee ies ee che ee 14.75(1) 
Granite: VIOUTEaTIV: MiMMeSSIGUCia rece t eae tna eee GAG) 
GSiasset lakes Mines <td eins eae kk Eater Socio e ana er .20(2) 
Gray Industries Tick g osc. ce seh ce ee ee el A0(1) 
(Great, Beamoilver Wines etG, 0 ane ens Say Aer wk et gle ee (4) 
Great Britain & Canada Investments Ltd. ........... 18.75(1) 
Great Britain & Canada Investments Ltd. 
(Gig Ain Civ og 2g eee laine 1 Derm Meee Eee RS. erok eT We Cee 30.00(2) 
Greate anadian Olle sans limited wymeu eel aera 5.40(1) 
Great Eagle Explorations & Holdings Ltd. ............. (4) 
Great Bastenm Resources Canadaslotd mea eee Eee 39(1) 
Great sakes: NICK Istcs reeds ion. ten ie eet ere ee 1.37(1) 
Great Lakes Paper Company Limited. . 3.0) <joaee aes 17.75(1) 
Great Lakes Paper Company Limited (Wt.).......:... 2.30(2) 
Great Eakes Power Corporation Ltd... - <5 - casi ens 19.381) 
Greatdzakeroll ver Mines. ctGhanp pene nn a oe atin ean inn euli(3) 
Great National Land & Investment 
OTP: LAGS 5 Rg sles eit aoe eM MR 1.05(1) 
Great NorthernsCapital) Corp: ltd tae odes ee eee ee 8.75(1) 
Great Northern Gas Utilities, Ltd. 
(oUe} Cue » PE, tikes tee: eet Oe be Se nee 19.00(2) 
Great Northern Petroleums & Mines Ltd. ..... 2... ..0 45 .69(1) 
Great Northern Petroleums & Mines Ltd. 
CAS Wil re a hag oe ot eg SOR oe OD Bre Tee ey (4) 
Great Pacific Industries stds se) rasrnut ee een pee Cee 1.30(2) 
Great Plains Development Co; 
ol Canada: Ltdey nae = eh bee eae i 29.75(2) 
Great Slave, Mines Lid es ai. sarees can eee ane ae ae .05(2) 
Great West International Equities Ltd. . . .. .f4 7 sani nanediee (4) 
(reat s West. LatesAssurancey@0. 05 ee ce ae a ee 43.00(1) 
La Great-West Compagnie 
fh ASSUTANCes ViIGw a gle ha, eae a eT ait ele Re ee 43.00(1) 
Great West Mining & Smelting Corp. Ltd... 2 nn. ee. .16(2) 
Great West, Steel, Industries Istd.y} pay hatin) ago) ate 5.13(1) 
Greb Industries Limited) ..: fatal Ty beter? ago) ark 4.90(1) 
Green Coast.Resources Linnted’.A 13% Sstinrid qecio 1K: 4.90(1) 
Green Eagle, Mines, Lid... .. (4W.@ WD) batimid auc aisen 42(1) 
Greenfields Development Corporation Ltd... . ne ee (4) 
Green. Point. Mines Ltd... . .b1.1..0°) diznayE %.10levalal doival .18(1) 
Grenache: Incy; (EleAG) . 5. ew a em » DLE Gla Tenil.gie 3.37(1) 
Greyhound Computer of Canada Ltd. 2. yg... 1.65(1) 
Gtfeyhound Lines of. Canada. Ltd.. .... .. .. bod 2toubor4. zai 15.75(1) 
@rissol, Foods-Ltdt ss... a so ee wr ee oni Sak, ns 8.25(1) 
Grouse Mountain Resorts Ltd. ... bi. aznomiela4 sist) ns 2.40(1) 
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Grouse Mountain Resorts Ltd. 

(6% Cv», Pr.) :.0lamied - Ws La. PIA. CHONBIQIC VB) 1.70(2) 
Growers. Wine .Co. Ltd. (Cl..A.). 5. ..-DiL ean edgd se 3.90(2) 
Growers. Wine: Co, Ltd.-(Cl..B.).oit zaciM Jada, ag! INN VBTS (2) 
GSW: Limited (GlA) sc 5 ee ee so «QL 2oiigioland a 9.13(1) 
GSW. Limitée.(Gat...A.)\ asic anes TOBINTION) BointM x39! 9.13(1) 
GSW. Limited (Clu B.)-- {2184 SUC) .oD, sonmuesé St VI 9.00(2) 
GSWikimitée (Cat. BAmesqma ... . ..SIsilman. . 9.00(2) 
GSwawimited (S7o.CpePrs) 5 2 ace sents a A Y7.D.63(2) 
GSWalLimitée 7 Cums Priv.). 2: = 5+ « DikeeeaiQeae Kr 71.63(2) 
Guarantee Co. of North America, The... 0). M00 28 (4) 
La Garantie Compagnie d’ Assurance 

denizAmerique,duINord sy 2 4 oratories vd Jt eninii, jJzQwist (4) 
Guaranty Trust Company of Canada... 0.) 2. 02, 14.88(1) 
Guaranty Trust Company of Canada (Rt.) 2... ee, 53(2) 
Guardian Growth Fund. Ltd. (Pr.) . ... 2.04. 491 peraviCt [8 8.84(1) 
Guardian Management Corporation Ltd...) 2.0. 6.000. 7.00(2) 
GubbyuMines. Lidis Bisek Oa «Tad 0 1 quar, goiniM, Rojszabe (4) 
Gui Por Uranium Mines & Metals Ltd. 2.2... 2. 2. oe. .15(2) 
Guichoni Mines Ltdeix.a. .... 0). zinanieoval anit, Yi9p.63@G) 
Gulch. Mines Ltd. . .. .. POUSIAGIO.S ZBAIVEG %. BgeRNOM YS 06(1) 
GulfitLead Mines*Lid.,...... oupodieqyii bh... . .aingsamiod (4) 
GulfOitGanada, Limited yw. ys ep er oe WY) QI2) 25.63(1) 
Gulf OiliGanada. Limitée, » + ee re OU peed, 25.63(1) 
Gulf Oil. Corporation: ain. fai. oo LEMONY 4.0.0 JQuyl vit 25.50(3) 
Gull Mitani uri Tota ya Mitel ca vcore crust op anor APO, RIOT G, 20) 19t25(2) 
Gunn Mines: Wtdayiiads «5 = tL CONS! 1A. ADVQTIQW ) SOA 24(2) 
Hahn. Brass Limited. (52st. Pa) (oan POUDgUG Sp 290A (4) 
Halifax Developments: Limited . ... 0 svnsiuesA 21st (819) 1.85(1) 
HalinormMines Lid... sAavGeraies « «5-001 a0 Lae) eile, TORYB) .80(2) 
HalrenuMines 1 tals ier fo oy testcase cp oo pk oe cheep, Mee tee, Be es 10(3) 
Hambro Corp. of Canada Ltd........% WOBLL Ss BR 13.00(2) 
Hambro Corp. of Canada Ltd. 

(5 1/2%. Guz A. Pr.) oe ee = DI, TOD IBIAS, VIL) Sansa) 
Hamilton Group Limited,,The,Bit a4 Saini amirie hy, 21.38(1) 
Hamilton Group Limited, The 

(8%: Cas AsjPraiiacs 7. .Daunns eon mines Iasonsyy 85.00(3) 
Hamiltom Harvey: Lids toa ayy. -  s . . DIL eon, Baia: ». 8.001) 
Hamilton Trust & Savings.Corp. .... . . 2.) #inonieov. i, (HLO25(1) 
Hamilton Trust & Savings >: Corp. 

WOLVES )ieegeeds) cx eos Gi seeking Sade nee Gees pg oe »10.50(2) 
Hamilton Trust & Savings Corp. 

(7, CustA } Ria) nite tes ities tos FDS eae S os. 18.88 (1) 
Hammond Investment Corporation... 2. 0. 2a. 1.00(2) 
Hand; Chemical Industries, Limited. .. .. .. . nonempqio.2 hoow 5.00(2) 
Les Industries Chimiques Hand Limitée .......2. 00. 5.00(2) 
Hand Chemical Industries . Limited 

(Rts. Pi) exten sha ses yi Sheedy OE Oe 5.00(1) 
Les Industries Chimiques Hand - jLimitée 

QR tS Bis) vis agetten ey Soe acc pe oy olen iz ¥sS,00(b) 
Handy, Andy Company... .. ....... .... id (ef 1). esa am 3.63(3) 
Haina Gold Mines:,Ltd..4 .. 7s... ., «2. YNBGMOD. 1el0 . biel9(h) 
Hatisa Explorations..Ltd. .,.4...3... .bi.1 sbans Jo .cD.1ieM bw4 (4) 
PansomsMineswhtdy pacted «a2 nes 1. oD 2S RTI afl waot4(@) 
Hardee. Farms International Ltd. . onl anoiimolqxd. aemiey. 1.10(2) 
Hardee Farms International Ltd. 

(6-1/2%. A. Pr.) Uvnongsfoad oi.» DIT. elproadM sonsilek 80.00(2) 
Harding Carpets Lid. ..,....... 2... didemealoned. nial 42 14.88(1) 
Harding Carpets Ltd..(Cl.,A.).........bi.L 2zoniM loans? on 14.50(1) 
Hardwicke Investment Corporation Ltd. 22... 2 ek ‘50.00(2) 
Harlequin Enterprises Ltd ).42):. .j o¢..3i..).. .. . «bid gains 3.80(1) 
Blatinis rSze Sons uttdg Je pb. wc 'cc <n <p soicd sce oe ok oy ep Ee 3.00(1) 
Hart,.River Mines Ltd. tn... .-.... bation zon ase .16(1) 
Iarvest«Retroleums td, . .. cx. ca cs on on «pap cs op os DOIN OO .04(3) 
Harveys, Foods, Ltd. sac oa. J hkes .- abi dloioH .enoessd y 182(1) 
Harvey, Woods..Ltds,(CliAs)...a:4t Did 2laioH. enoesse. 1.65(2) 
Harvey. Woods .Ltd..(Cl.. Bai 2zoaiors YA. grin. enoened 50(2) 
Hawker Industries..Lidis aj Andurornee-Var- did eon ease L xad (4) 
Hawker Siddeley. Canada Ltd. (4 .1.3) 44 oreo manor 2.40(1) 
Hawker Siddeley ' Canada Ltd. 

(3-3/4%o. Gu. GVecPrt) i patel cose cs op held of aU, did oe 5$8.50(2) 
Hayes-Dana Limited fovea 0 so » PRO BO ae 12.00(1) 
Pleadwucw Vines asters teenage pe OUTIL, AOUIEQMQA Wess (4) 
Headway. Corporation: Limited .. .. .. . - Rineatlt ean Ie 3.45(1) 
Headway Red Lake Gold Mines Ltdy) i... ob '99107(2) 
Hearne Coppermine Explorations Ltd... 2. 2. ee en .15(1) 
Heath, Gold.Mines Ltd:.:.. . 3. G) potion. 10, B.2e.) Bloss .01(2) 
Hedman. Mines Litds. §.4.. ifm ce once cocky cece geek tiene 50(3) 
lertzilndustiiesel teh. 2, ce eae oc eee erence oe .12(1) 
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Hew bet; Mines) Ltdis ibe ole Cwade - «..DE 2am Dlop, gayudpt (4) 
Hibemiai Mining-CosLtd..- . oo» o> » » OAT ABD dylD va 11Q)) 
Highland-Bell“Limited ........dulIQ. . 2) bo yp (4) 
Ebpland Chief Mines Ltd, wi. Ps ku « + « ONG deh A. Ws 12@) 
Highland Tcodge.-Mines Ltdiy .A.. Paulo .. we). a. bs PP .08(1) 
Highland Mercury. Mines Ltd) wi 6 ol OSE EL S-4 .15(3) 
Highland, Queen .Mines;btd: |jndied auld... 2... . 2 NBA! 23(3) 
Highland Queen Sportswear Ltd. 2. 20. ek 1.63(3) 
Highland Valley:Mines. Limited .. .... . . « .“ormtip! %, goer .09(2) 
Highmont Mining Corporation Ltd... 2... .0.. 00.0.4. 2:10(1) 
Highpoint-Mines. Limited Pi-. gayi A 29 BoyapTy Igy! y .05(2) 
Hi-Lite’Uraniom Explorations Ltdbowty... . P9GMLY 2... PL (4) 
HinderécDauch Lidiya ss eee en ee oe te ee ed 125.00(2) 
Fi S& dM Tax Savers Ltda o( Miss oe ee PD BOTS Pani, (4) 
Hobrough: Lid... 0 odLaelen «oe 4 ae oe ee SOONG 2 3.00(2) 
Hobroushs Ltd. -(6%-Cu. Pr.) «+... G4 Somlaye Isage | 1.70(2) 
Hogan: Mines: tds: tiie: ban Bll. co0M, Daow moing®) Nee) 12d) 
Holberg Mines- Limited. «6. oe et PI OPE vy (4) 
Hollinger: Mines Lid... 6 6 ee WY AD, Bl, QO 36.50(1) 
Hollingsworth Minés Ltd...) 623. CpUeRg ys Ray sett (4) 
Home |OiliGojditds (Gls As). 6 ee at DE GORUML 5! 33.38(1) 
Home; Oil.G@o. Htde (GU. IB.) a oo or or FOE BROMO EI 1, TS 33.00(1) 
Home |Smithi International Ltdivi9. et. He, POP TINORDA M152) 
Home |SupermarketdLtd. «a se ae a Dh AOR LB ¥, 9218.30(3) 
Honda -Mining Con btdelopa on on PEM, BS, GORE OTL .29(2) 
Home Fault\Minesj Ltd: .. .. a + 0 +» Bh YABQINO ISVMe Pst .07(3) 
Horne & Pitfield Foods Ltd... . » . Bis 21 ESMIQOLAV ONE 0% 2.50(1) 
Hotstone):Minerals: Tetdiad. +. ou oe . PIM CoM, BUO ART .01(3) 
House of Braemore -Furniture’ Ltdoipyio2no  i9gp 7 ,2qQe, 3.50(2) 
Houston; Oils: Limited) s()).. Ao... Pht. SUQURIOIdAS, *01.94(01) 
Houston, Gils Limited. @Wtdsniv sw. so PUM MOGeNeTe et .65(1) 
Howard Smith Paper Mills Ltd. 

($2.00. GavdPrd) Coelie Mopires.Gd Ete Dit 0.2, BR! 125.3801) 
Howden:é&, Company Limited; D..MA .!.2) Bit. 4iatoors 2) 3.10(2) 
Hubbard Dyersieimited oe oe ot tte ee Id, COL) IS! 45.00(2) 
Hubbard: Dyers; limited (Pr) «.. « . . . Pht. @BQU8IOIG KA, MIRONG A (4) 
Hubert Lake Ungava Nickel Mines Ltd. 2080.0. 2, .01(3) 
Hub; Mining Exploration Lids (oupiogipy .bmyge, B90 XA! .16(2) 
Hueamp Mines Lid... ...:.. 26'BH ONEU RS EPCs. eae .27(3) 
Huclif Porcupine. Mines Ltda. fb 6 ee AU tiady tat) (4) 
Fudson-Bay Mines .Ltds.- «5... ht, DANB-29V 82g .16(3) 
Hudson Bay Mining & Smelting Co. Ltd... 2 2, »21.00(1) 
Hudson Bay Mountain Silver Mines Ltd... 2.) 2. 0 eo. .08(2) 
Huodson’s: Bay Company wi.. tc!.. 2ST BOBBY? 1D 1OIi, 18.88(1) 
Hudson‘s: Bay Oil -& Gas}Cobtdl.. DA eosEe Taggo 10; 46.00(1) 
Hudson's Bay Oil & Gas Co. Ltd. 

Go .Guacv: AP.) -Bisemotal.- «fo 4 DSA BM 55.50(1) 
Hughes-Owensi€o. Ltd. (Cl. B.)- + dh nit OR, JA9) 9.00(2) 
Hughes-Owens Co. Ltd. (6.40% Cu. Pr.) . 2. ee, 21.13(3) 
Hugh-Pam Porcupine Mines Ltd. .... 2... A BOW § E22 49,46(2) 
HumilinyRed Lake Mines Qtdiscisi. +... Oi. COMvniQoat A .O1(3) 
Hummingbird Manes Litdly.a:. (>... c++ or eee BOTAN 4 .85(2) 
Huonch Mines: Ltdiasceaiscar (QE ero" 22Sii2ye gno}e! .03(3) 
HMunter.Basm:.Minésaltds: t.a- V ore cteaie..0-2, BALAI) ZR .07(3) 
Hunter; Douglas wumited €} ..% 4. «+4. hd ASN, Togqo J, Dbpy (4) 
Hunters Douglas daimitée/ (3 2h 4. .- or or oe GR OBE, Dic? BAIA (4) 
Huron, Bruce Mines-Limited? Inariggiovst WO 3. 2B) VSmel4 (4) 
Huron & Erie Mortgage Corporation, 

ihets Akeimsls Coe TA oe eee oe or PE, GID) BAERS 25.00(1) 
TALIS AQUI tdos- balds as ce ce ae ae ae oe ae oe or at IG OTM Da iel, 16.38(1) 
HuskyoOil. btd.(6%-Gui Av) Pr.) .Qt) 29ty Djoo Dasa, 43.00(1) 
Husky5Oil. Ltd.; (6%, Cu. B. Pra). niteheiOUeraigKs. NOON: 44.25(2) 
Husky? Oil. Ltd.<(D Wits)» > LAE hd, amok, HOOWWY 6.90(2) 
Husky Oil)Litd.i (Ea Wey): sont Gen, plop. ysywelsr) ong 5.60(1) 
HydratExplorations Ltd... .. 0... a AO. eI QO NT DMR A7(1) 
Hy‘s,of Canada: Limited | nih agQuemgio enw Ja 3.00(1) 
blytec. Blectronics Lids iid. t.4ia0%- 1A ViO 290U) Sah VeEdonss (4) 
RA Gory Tet te ta mee ESE oe gs ca oo av ce eG ae elaa teased nee RODEO 19.75(1) 
RAIGalimitées Se lnsestmente Lads < ceelceingt adh AONE AD 19.75(1) 
RAG Wimited.(4-1/2%. Cu. Prjh ¥i A seh) bit aangie. 1 69.00(2) 
RA.Co Lamitée.(4-1/2%. Cums, Priv.).... (2) Dit exioie 228 69.00(2) 
VAG, Wimited)(5-3/4%.Cu., Pr.)\.. «- « ». Dh GHOURIGIGE © 23.00(1) 
RA.C,, Limitée) (5-3/4% Cum), Priv.) 220i. 20k %. 28a) OF 23.00(1) 
NAG Limited QWitt), fth one ke oes DIL arorngale vot 1eq8.00(1) 
RA. Gs Limitée (wt. )aincr.d id. >... aserqony4 isonet 8.00(1) 
IbessInternational.Ltda4ay . cov t). DIL epergoort, laqunien te, 25(2) 
Ibsen: Cobalt-Silver Minesslitd... .... 6). wn ee AL QO te (4) 
Ice :Station.Resources, Ltd... dit (ORT) a.) Raid, GeuiAy 211) 
Ideal. Bay Explorations Ltd. . 0. oo 6 tle « AL 2a 191K .11(3) 
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Imascol Linttedwezaring CompmennsM. .... . . leaerer 20.00(1) 
lihascoijMimitéeer. Mining em Liveited « oo eed 20.00(1) 
Timasco:Limited:(6% CwePr.)ii 2ST, ek PMOUSIIIG 60(2) 
Imasco Limitée! (6% Cum.: Priv:)- +... . «24 (BRENBL) 4.60(2) 
Imperial-General Properties Limited. 2.2.0.2. 000. 4.50(1) 
Imperial General Properties Limited 
CW) Mateher Minors. lid. De CQhih SERVION, LBNOUEL 1.00(2) 
Imperial Life Assurance Co. of Canada .. 2... 2... 137.00(2) 
Compagnie Canadienne d’ Assurance 
sunila Vae-lImpériale:S -2~/ -O MERRY SBS ABO 137.00(2) 
Imperial Marine Industries Ltd... . 2... 02.00. 2.2... °-1.05(1) 
Imperial Marine Industries Ltd. 
COP EWY CRIES CAE SR et alae a 4 RRS .16(1) 
Iniperral Metals*and Power Ltdes Sei ce ce IN, 23(1) 
Imperial Metals and Power Ltd. (Wt.)......0.0.0000.. (4) 
Impenmal Oileleiniited! eee eee rete a we ener 31.50(1) 
Income Disability & Reinsurance Co. 
Of Ganadaves ee ee ee ee ek Be ees 6.00(2) 
Income du Canada Cie d’Invalidité 
SINCOREASSUTANCE te ee Ser ute ie ty ee ena MR erne Te 6.00(2) 
Income Disability & Reinsurance Co. 
OleGanadar (wit) atest eke epee eee enema eine prrarvie ede Tey (4) 
Income du Canada Cie d’Invalidité 
SiG Syd REET Sal UIA ook oeiole, 1 ERA Rati nether little SF A 58(2) 
inidale@anadaeinnitedecekentae, ee caret tree hee ort aman 8.38(2) 
Tis PenOecuy Vile: OTD. LC at. messy oe tah nl ane ee .01(3) 
Lice xe virile Sele iiite Caamenr arene ayes Peara ene rn as car rae 1.40(2) 
indraneviouncainevictal a WitnestletGanyaar met ato .antts lw. mcr .49(2) 
| Ao (WKS) cone bia du (SG lanes neha AES aR Si Nn Peel Oe? eae ig he 9.75(1) 
WIGS ICI C Ca aem ee Uri myer aLe rt cg Se eee bare ee Mee 9.75(1) 
LndusthialAdhesivesweinitedis sm aen ae Ate tt ere. 13.38(1) 
Industrial Growth Management Limited............. SL) 
Industrial Life Insurance. Company, They a.. <r. aceon satpro uend (4) 
L’ Industrielle Compagnie d’ Assurance 
SUI ON LC p Dir Nits raed cite ier ay ae wenn Atta ee 20 eee res Pa (4) 
Ingersoll Machine & Tool Company 
Mimited: (Aon Ue ka) cme ena a7 gine a en ek eg (4) 
LNG Ish OR ete NOU Mer uber mehr ah fire ea bean wre ear ea conan 9.50(1) 
Initiative New. Exploration Ltd... . a6 cone er 2.25(1) 
Inland’ Chemicals Canada Ltdy.. 1... be peauntn 3.05(2) 
TlaNnG) COBOL LAC aie eects vers iwc mn coe e gak I) BLAU hme Ui, 23(1) 
InlandeNaturaleGasi Combs pany ai.) bi recurs ee een es 13.00(1) 
Inland Natural, Gas. Co. Ltd, (3,%,,CusPrs) ee eth. cicensea price 14.50(1) 
TneitlacesElectronics camuiteds 5 + ws. wuss 2 wee sos baeteaeath et .35(1) 
In-Place Electronics Limited (7% Cv. Pr.) ~ « be-¥-ntene) “poe? (4) 
INdUARRCSOUTCeS el (d Grae seu wae ae 5 sat home he ven be ne 50(1) 
Integrated Wood! Products, Lid)... ye}. 59 oandaais® & 3.50(2) 
nger-C tv Gras Lied ges. islet a. 2 elt So eee 6.75(1) 
Inter-City Gas Limited (6-1/2% Cu. A. 
Te ANG el Pee aE ary SiG SER ans erga Ae eee TNA Nt ng - 1 4:9001) 
inter GityeGasalimiteds (Banga binns s) wen enn) ons rane 19.50(2) 
Entor-City, Gas Lamuited (Wt). . nw. 6 - -fathoe® 40) QOC\ 2.90(1) 
Inter-City, Gas Limited (1971, Wt.).. ...... fosienst astieubal - 3.05(1) 
Inter-City Manufacturing Ltd. (Cl. A.) oe ea (4) 
Interior Breweries Limited)... . ... .... bolini-} aoritenbal: 3.35(2) 
Intermetco, Lid. sic, 2.6 Reims es. <bwianat asd asanel zat 2.30(1) 
International Atlas Development 
é& Exploration, Ltd. i...5,0y2 5. «205 abt -eieD acta euee .19(2) 
International Bibis; Tin; Mines Ltd. .......... me taganlh ele .O8(1) 
International Bond and Equity 
Corporation Ltd y os, e.5:4:74-)-. », «, «9,» bh E soni. oolpel -8! 1.40(2) 
International Bond and Equity 
Corporation, Ltd. (Gh. As) >, 6 j.isi:2, >. 1s a bh apign 60: 1.22(2) 
International Bond and Equity 
Corporation, Lid. (Wt.), .. ..«,.. ., +». -,.@199 enini veel ass .16(3) 
International Bornite Mines.Ltd. . .hotias bk anoitenclex =) xe: .19(2) 
International Business Machines Corp............. 339.00(1) 
International s\Gopper Corp. Lid. .. .... ......b)4 agciterolaxe 2 .16(3) 
International Halliwell.Mines Ltd. ......,., .. bad svarolqxil sees 21(1) 
International Hydrodynamics Company 
Mat tic psct We eee Geicy stand alvin! ls! wh), gous Iola 1.20(1) 
International Hydrodynamics Company 
Ltd. (BaWt)dgswies J arid: -DRD asa. muni. .opat cel (4) 
International Hydrodynamics Company 
Dit Rt) ein Aes Blabinialssesits: ine bp 2orG anidaal (4) 
International Kenville Gold Mines Ltd. .... 0. 200. 20, .10(2) 
International Land Corporation Ltd: . sv... 2 5.75(1) 
International Mariner Resources Ltd..0!.1.2moieya Yaa Se1o0 .66(1) 
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International Mariner Resources Ltd. 

GO AWN Chie N Bice Bb tos a), os, 4 Se eee .19(1) 
International Minerals & Chemical 

Corp, (Canada) Ltd... . .. .. .¢sveg}- rey GROS ettiste) das 16.88(2) 
International Mogul Mines Ltd... ......0 2... 0)08. 7.40(1) 
International \Nickel.@o.qof Canada Lidjn.arm ...... dem 32.63(1) 
International sNorvaliesMines Ltd... . .... 258. oe fae .06(2) 
International.Obaska Mines,Litds 4... sscenies A otic T dara .28(2) 
lnjergational Papen Co. anncaitend’). «>.< ielviaes Saeeeeen (4) 
International Space. Modules Lid. (Cl. B.)jcuneet gh ol oe .90(1) 
International, Systcoms Ltd. . . « hy-f-saimpeyaye ree er ee 571) 
International Utilities.Corporation . ..:..af 2... -. « -teb 42.75(1) 
International Utilities Corporation 

(Che Bs CV Wiktg irs, ¢. is d.ca.c. 5p:ch aha aaa eee me eee 49.75(2) 
International Utilities Corporation 

(91,32. Cu, ‘CV. Pr.) esc: SAR eT ee et A a (4) 
International, Visuals Systems Jetclae askew ees ae ee IP PSa)) 
Intemauonalay isual Systems td.(W.)) es nee ee .40(2) 
bofermplex, SP As Industries Lids. e.. ase apnea amet ct ue .60(1) 
Taternool international | Adis. a syyec) «ica, << nutae, bie ae 20.00(1) 
Interpro via) AN eos, ete. cy ee Pence en ea) et 1.35(1) 
Inter-Provincial Diversified Holdings 

TOTO skies Soest. 5 oe shee ees SE Be (Alp) 
Loterprovincial. Pipe Ling C0. ~.:. cain tec eee ams 30.63(1) 
Interprovinicial Pipe. Line Co. (Wt) a ctmueie aioe nls Maree 14.50(1) 
Interprovincial steclacc hips. COnp le th are een caren eee 7.63(1) 
Interprovincial Steel & Pipe Corp. Ltd. 

($1 20°C. CVCPTs cat Sticks. be) curate nape: sree ee as PEA SOD) 
inter-Rock, Oil Co.-of Canada limited. — et arte er ee 5) 
Inter-Tech Development & Resources Ltd. ........... .80(2) 
Investment HOUNdAtTOm UIC.) sao pees boars emer 41.50(3) 
MVvestors Groups Ne s---.  kok ee CMI. © oe anne Cee a TL) 
IMvestors "Group. then CEeAa ay acc ce oi eee ee ee TS) 
Investors Group, ne. (o7e CUMC Vass) inet -aee en ern e one 21.00(1) 
TOVICtA EXPIOTAUONS LAC. .%l ges. 1 kata te Mee eeee sn ae omen .08(3) 
Tonare- smelters. imiitedc. > oes een eee ee eae 1.40(1) 
POESs  LEITIMLCU. = ah ipaet te? PE ee Ca eg Le ee (4) 
IIs COPPELL WHMCS Lotet ota: sin te tue late fear mt ene ee .07(2) 
IrOnaBbay- TTUSti seen aut ccc ce Ree Een see te te ae 3.10(1) 
On Citys Mines Lt eget cin toe Sane ee ee ee 15(3) 
jWHO7 cok DS NAT eng HOA VA BiG by mona y By waitghannens cay iat dees aie Wola at te tt .17(3) 
fronep"Minme’®& ‘Smieltite Lid.) eos coe ee Se ee (4) 
IOGnOIS -PetrOlelint. Contd Sayin cette eee ee ene eee (4) 
a Compaciic, de PemOle  LOduOls 1etCcame amen tas ct re) net (4) 
IVI, LOY, Lior .: tween, te TRE eget ee eet ey kt ere 17.00(2) 
PSEC) Canadas tcte sn memes ee oe neh Ae See ee Ene ne .10(1) 
Fskut-Stlver Wines" Ist." = 5. = 8 See ee ee .16(2) 
fd Foie elie es 09} 4001 eae Ota BS age a nr eee cad gated ee a 10.25(1) 
MSO IVETE SATS Ae wen eR ARETE 4 SY EE ed opiery Weer 1.35(1) 
Istael’ontinentarOm Co. std een | 5 AOS as eee Gl) 
|r bes Cort GAS AUES a Cho Dap iL E0 lemons My tp plow amor pate cates oven: cub 4.25(1) 
dks be Industries Limited 

(6-1/2 %" Gu. -‘Cv= Pr): 27 2 fe RANE BORIS eB YL: 10.50(2) 
Iyaco: Industriés ‘Limited. S..429, A\S ! ), BONAR SE ebe7, Wah. 14.25(1) 
Les-Industries Ivaco’Limitée®. F2y .BOU eee 14.25(1) 
IWC Industries: Limited + + + « = x « DOMISL-, 22 O99 30 1.90(1) 
Jackpot Copper Mines Limited’ )'%. 6. 2 2 2 2 ed OPT .07(2) 
Jack Waite Mining ‘Co... PRMPries, oO. 2, Sey .03(3) 
Jacobus Mining Corp: Lids = =» «2 <2 2 2 OuPIONe 3 .03(2) 
Jacola Mines Ltd's > --6> ; Did 49g, ALL 21ale) 16nOneny .04(3) 
fagor Resourcesiimited ... . .WIOR ES eninge Lennar .20(1) 
Jahalla*hake Mines Ltd... ses eee seo od MOUSTIOGO .04(3) 
famaica Public’ Service Co. Ltd. O9OR . 2. 2 24: ~ BROMAEE i23(2) 
Jamaican Mining Ltdis se is AA) a BQUBIOgION, , (4) 
Jameland*Minestbrad anes A, 900. 2. 23 + en SOOUARTOR 05(2) 
James Bay Mining Corp)’ eh Pe. . i) 2h sonore 22(4) 
Jamex*Explorations Limited. » . ©). 49f) SIeS mAONeRE 32(1) 
Jamex Explorations Limitée7? (AROS 22912 o, enOnTy 32(1) 
Janus. Explorations Ltda 20) . Fht -91G 4 Faqag isniouem: .06(3) 
Jason. Explorers Ltdwies .. +... . DIA 45TY) Awa, Isnonain 131) 
Jason’ Explorers*btde¢AmWwtipmbyll oo oes... o enONerO (4) 
Baye Xplorationssiotde ~ .."s. Ria ui Ate oe & Ae .06(2) 
juBsAutomatikitdeemdivhatuitn, Lid... . .. teaqusoeal (4) 
JeansLakerLithium Mines Ltd)... 2.6 o% oe et Te .02(3) 
JelexhMinésuLtd.|. Adaunenybotbyl . .. .4.4 0. .tirotear .10(2) 
Jenkins Bre htdutes af. Ganada dads, siese% a TR DRS (4) 
Jericho, Mines Letdef, anadat.b pani, blow .ollivnes tanartacce .10(1) 
Jersey, Consolidated. Mines, Ltdi.t aattmwneno .baet ienorter: nb i(2) 
Jespersen-Kay Systems; Lidsbit 2omunzd wel tenoites 3.00(1) 
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Joburke Gold. Mines Ldsarcin.. .. « ..... RbtdbaoniM dod .02(3) 
Jockey. Club Ltd,, The ........+.An1 oD saint sim 5.25(1) 
Jockey Club Ltd., The 

(6% Cur Aw lst Prd. aC). Bc. . bad goniM 361d bas! 10.38(2) 
Jockey Club Ltd., The 

(6-1/2%,Cu. B:.Pr.) 4... . 4+. .-bideentl4 vaso wl) baal 10.38(2) 
Jockey Club Ltd., The 

(5.60%, Cu. 2nd.Pr) \)... .,. . bi lasowenace. nse bre! 10.38(2) 
Johnson. & Johnson cis. &.,\.. . .. batineid 2enjiv-votlaV, bari 97.75(2) 
Joliet-Quebec, Mines Ltd. i <j.h8 1 neizaioqiol). snind MM -teonet 19(1) 
Jolly Jumper Products of America Ltd. .........28% 1.30(1) 
Jolly Jumper Products of America Ltd. 

ONG. \netiriune chs Mord. i... >. + 5.3 Sab dope a -abat (4) 
Jonsmith Mines dhtdagans of Canads . . bh] caavee eel Wee .07(2) 
dorexwlimitedis farenany of Canads Ai oats] ub oaeiG 1.36(1) 
Foptel:Copper Mines Ltd... 4s 4. 4a oD. Pa). bhi 52(1) 
Jowsey Denton Gold, Mines.Litd..5; (24... . fi.) -zoni-condl (4) 
JoyeMining Lids... 2 botimick-vonibs pied! 95(1) 
Joys Mining Ltd. (Az Wt.) & .\Metels, bid. + bie coniM wen .05(2) 
Juma Mining & Exploration Ltd... . 5:1 zonii/ domeunil .02(3) 
JunipersMines} Ltd... yo peeked 1. CA TD boo oie 16(2) 
Kaser Resources Lid... . gaan. £8. ID) bil oD 3.95(1) 
Kal Resources: Ltd.jimjnad .. .. . 52b lenoitientiak dine on .64(1) 
Kalco Valley Mines, Ltd... . .... «bak teshetrsaee, ape 15(2) 
Kallio IronsMines;\ Ltd... 2... .. s+ .bF .cD. cnanih 5.00(1) 
Kamad Silver,Company Ltd,. ... ... . . -b] 20ni dust sie 35(1) 
Kamco,Developments Lid... .. .. .bid ehood bisiin’ & anick (4) 
Kam-Kotia. Mineselitdss, 4 se ek. os. bt elses osote A5(1) 
Kamloops Copper Consolidated Ltd. .............4. .O7(1) 
Kappa.Explorations Ltd... ..... 2... -bolaid-2efOcnotse .36(2) 
Kaps. Transport Limited. . .-. .. . .(.1W) -beticati.l-eli0}-no: 8.13(1) 
Kardar, Canadian: Oils. Lidge. .. . . . dtim@...... he 1.88(2) 
INBeMining (Co, Ltdinen + & aie es, wr ee ae .11(3) 
KéepritesProducts Ltd. (Cl. At) .batimid. vascoe: ist 11.75(1) 
Kelolen.Mines:L-tdinrnead. The... 5 batinideeya pied .05(2) 
Kellcam,Explorations. Utdiysn.. .. .. .. (59) baliinitioesoy ‘baedduhl (4) 
Kelly-Desmond Mining Corp. Ltd... 2... 2... 0.002040. .01(1) 
Kelly-DeYong Sound Corporation Ltd. ..........0.. 85(1) 
Kelly Douglas & Co. Ltd. 

(CluA. Cu. Pr.) Yeu... adhe? 2sniMiedtinnoieE ¥ 5.50(2) 
Kelsey-Hayes-Canada Ltd... . ........ bil «suv yall ac 7.00(2) 
Keltic Mining CorpmLtds.] .oD. ondisn?. a adiniieerS nécbulk (4) 
Kelver Mines, bimited . b).}. ani. eevii® wiataeol va ace .18(1) 
Kelvinator of,Ganada\limiteds!\.g., . . . veagrac) veh eae 5.00(2) 
Kendon;Copper Mines; Ltd) jsoinl oD 260 1 val acaba (4) 
Kenogamiisis:Gold;Mines Etdad } afte .. .valf. . . . asigal .09(3) 
Kenting Limited A tyensicel +. se-04 0 -. SRA: Re 10.25(1) 
Kénwest, Mines Ltd... .... LD) Dab otheneaazede .02(3) 
Kerr Addison, Mines. Ltdin5..¢32R0har bit oDleadwQ-e8 7A0(1) 
Kewegama Gold Mines (Que.) Ltd! geniiv. aciqamied aesd ats .05(3) 
Key-Anacon Mineswstd, ..........bi.l-eanilt. ssi bok ade 25(2) 
Key IndustrieéstLamited) .. . . «<..,.. . . .biteonid Inidgnivn 22(2) 
Keystone. Business, Forms Limited... .. ... .. . ..b).].2enibye dl 3.00(2) 
Key-Way¢Mining.Co., Ltd... .. 2. ...... . bh! zondtionient tL rst O7(2) 
Kadd: Copper Minesplitd.y,:.) Jad... ..... bot 2nlguothasiaae (4) 
Kiena.Gold Mines: Utdimes:) cen .2:, Ieetthartisuoll ve .75(1) 
Kilarney Gas & Oil Development Co. Ltd... ........0... (4) 
Kalembe Copper Gobalplutd, .. . .snSl. 5 ce ea, ee ee 2.25(1) 
minberhte Mininsy@opi Lid? . «aif unkahiste ok 2 (4) 
Kine Island?Minesyitd Cosnontios, Lid. wu ote abd die .03(3) 
King Kirkland Gold. Mines Ltd. (44 4, 4D .628).hi.! Ji (4) 
Kmgswood Explorations Ltd... 4.2% .& 42a). bad Jie Ga 14(1) 
Kingswood Explorations Ltd. (Wt.) .. . 7% «<t). b.1 iO. kek (4) 
Kirkland, Gateway.Gold Mines Ltd... (WF 4). 8:4 J. even (4) 
Kirkland Minerals.Corp. Ltd... ........ bit anotimeldztt ail .07(2) 
Kismet Mining Corporations, Ltd... . .. . gatimdi shena) to.2 37(1) 
Knobby Lake;Mines:Limited ... 2.0.41 . bib acinouoslel 9a .20(2) 
BiG sOn Comp hehe bo tebiin«. a: siisd np ce cx cx tc da & to a .75(3) 
oftlem Storéstbtds wegaty bt ahaa. ork te BOE 15.38(1) 
Koffler Stores Ltd. (7% Audst Pry oc) RM botiot 2 8.88(1) 
Koffler:Stores Ltd. (Wt.). ... taste: roa). dOS\I-b) adtini tJ 6.85(2) 
Komo Explorations,Ltd. ... .. .. .. (7% 0D deh\n-2) bstimnid 2 1 °.07(2) 
Kontiki,Lead.& Zinc Mines Ltd. na. 2N\e-2) aati & .03(2) 
Koépan Developments, Ltdiyi..:,.......4.. CIW) boil 2 .06(2) 
KSE Chemical Processes) Ltdiyy 344.2. C2 eae ad 1.80(1) 
KSF Chemical Processes Ltd. (1968. Wt.) 5)! lemanennoinl .50(2) 
Ky Te Mining Lids iad... .. . . .. cadet, eye sadaln 1101) 
Kukatush’ Mining Corp. (1960) Lid. ..it.J 2zavivexeH aoitet 1.75(1) 
Kupfer. Mines, Ltd: ... . .. 4... .. Dil enolimolee whale 42(1) 


Schedule VII — Publicly-Traded Shares or Securities 


La Banque Provinciale du Canada 0.5.0. 2. ee 13.75(1) 
Labatt: Limited; John) ice i Cat. 8 263 zedoloM zanelliziG 22.00(1) 
Labattihimitée;John.1Cl £)..... . .. bt aimiedl. lsat aa 22.00(1) 
Jcabatt\Lamited; Johni(Gy.iAaBr)¥ uA). bi Laresedt. eadk nce 23.88(1) 
Labatt: Limitée; John( (Cony. 'AnPriv.) ... ..biE.2eaiM. dev 23.88(1) 
Labrador Mining & Exploration Co. Ltd... 2... et 35.25(1) 
Lacanex Mining Company Limited........-..~ Db) 0. .90(2) 
Lacanex Mining Company Limited (Wt.) 2... s.on ee. .45(2) 
Laddie GoldaMimesrltd,..... . ...1eibs@ed. 23. bs) OSE .04(3) 
PAgnboOLOOih Lideonges. ~ <« « « - ee ewe Te Aa a eR .90(2) 
Laidlaw, Motorways, Ltd. (al k-bid.aeinegorl aribens>? Of 14.88(1) 
Laidlaw Motorways Ltd. 

@%, CadCv. A. Pr.). ....... botimid zomeubal, siwe 15.38(1) 
Laidlaw, Motorways, Ltd. (Wt.). . bagisgi4 2moiierelga tt vows 10:62(1) 
Laiteries eclere Inc., Les 

(Cats As) creda tL 0D. nolterolqxdl sk amin: naib: 10.75(1) 
Lake Beaverhouse Mines,Limitedhjieni enornesiolgse Gael 12(2) 
Lake Dufault:Mines, Istd.,... jy... . pot eantM suing « 12:13(1) 
Lake Ene /Gas: Ictd...<.... <2.) dation. yneqmol ania. wats; (4) 
Lake, Expanse Gold Mines Lid.] shams) to aqioie.nsiiiogoa: .09(3) 
LakeheadtiMianés; Ltd.;.3 Jo. .... a9ie!2@.. 5. °. .asiloecik .09(2) 
Lake Kozak:Mines Ltd. mencuen ¢ ak». Lad TACL uD CORTE .04(3) 
LakelandiiNatural Gas Ltd> (Wt.) . eaié. .. . . .1stilouonsM, (4) 
akelyn Mines Ltd... ois. s <.0.% 2 eee PRD Roig .10(3) 
Wake, Ontario,€ement.Ltd.« sdT yasamod url nsiilone 2.70(1) 
Lake-Osu. Mines Ltd. . (th) .sdV .yvasamod deur? netloqastk .09(2) 
ivake. Shore Mines Ltd. . .batinid oo: wort gigiol oot 2.30(1) 
ttakeside Oiléd Gas otdet. . ... ao. 25 Se os. J oooh, (4) 
ME OE Za Salto ep a Sent we. SNe ek Re ted A AE Loa) 
ILambert Inc., Alfred. (Gl. A. )op).4 0). « Di! alsisniM, 103 15.25(2) 
Lambton .Loan_& Anvestment.Go.A,, 1.9). .Ditl. inemaesnsit IM, (4) 
Lancer of Canada Limited... . .b0 sbsns.) te ymsqimia:? : 1.85(2) 
Langis Silver & Cobalt Mining Co. Ltd. 22. ee. .06(2) 
Larandona Mines: Ltd... . (iW dad, iscaianian L ainetey Ora, (4) 
archimont Mines,Ltdzaiy. . .... .<isnotieme@inl. . )...4¢ 08(3) 
PAL OOS MUN Se LUG sue wcgcak kl atc tat eum: et cea aner ae eae pools 22(3) 
aroma. Midlothian. Mines Ltd. .... Doki, en) 2 i) 1690 .04(3) 
Laronge Mining. Ltd. 2... san. + DI AoniM yaa spb 811) 
Harun Mines tds oss 4 <6 wale < 3 bel, BOPRAR OTE RagSD .02(3) 
Lassie Red. Lake Gold. MinesOLidanousiciaw.a. 2 eonieubat. i 07(2) 
igassiter.Petroleums Lid, <<. «~~ « Ob spo, leno) Dasthind, (4) 
aura.Mines.Limited, <i... .. . ROUTED VSlonsT birth .20(2) 
Laura Secord Candy .Shops.Ltd..... . hit 290s sibeqont 8.88(1) 
aurentide Financial Corp. Lid)... 2d |. RAMON. TAF 10.38(1) 
Laurentide Financial Corp. Ltd. 

Go ZO MOM SEE.) ponies nui, Si <<,.5, ) ak) Wile tr SR EE AD 17.50(1) 
Laurentide Financial Corp. Ltd. 

(ol-d0 Cu Pr) 22 we 8 ee ow on Dal POUR Ke Snare 19.00(1) 
Laurentide Financial Corp. Ltd. 

(620/49; Cuter) 62. > 2 2S CUR ae aie eblenhs 17.00(2) 
Laurentide Financial Corp. Ltd. 

(>2.00°Cu:, Cv. 2nd Pr): : 3.2 bit. tonaiqieD teniast 25.88(2) 
a. Verendrye Management Corp. . 55° 2 2 ta) seen tae 8.00(2) 
Corporation de Gestion La Vérendive. cid) acitmolaxa ier 8.00(2) 
awson:& Jones Ltd: (Cl. A.jat oD BAlGiM sisiaual [si 18.00(2) 
Lawson, & Jones Ltd: (Cli By) tehaiianaal eeniuoeeN tine 92.50(3) 
eamooriMinerals etd... 252 4) Sie Sse Sivas es 1.10(2) 
eedehiceVilnes lotsa eee et eevee os ee Ee sSrtidoisveth on 181) 
ceedsStMetals Cou.bid) oo... wh 6 2 DAR eon Stee .04(3) 
TeeMac Mines ‘Etde) 22208222 1 tind esi desi oks 21(1) 
eich Instruments Limited ......2...5 -bhd zencM 4 4.45(1) 
Leigh Instruments Limited 

($2'60 Cul CvA.. Pr.) ? 3 3 2 (Ala) 281 nom singe: 25.00(2) 
Leisure World. Nursing Homes. Ltd. .)).1. esaiM. evi A agus 1.00(3) 
(Veitch Mines Ltd... 3 3d chad ean ceicetU inizeetal (4) 
Lemitex Developments Limited, 13). naiod \.br1..69 NeraliNdS(2) 
Lennie Red Lake Gold’ Mines Liid.i')). aeioS t.bni..0D Hs ioni03(3) 
eons Furniture Lids P23 os bail mornin: v 6.13(2) 
Dequer Mines & Investments. Ltd.: -oSiiwi:l-motgnidnoW. WAI. (4) 
estMines*Belair Inc. - tmomqolevatk «>. 2 252505 Melick .92(1) 
eVvAck MimMesShtdie: AY os cess Spe eto Pe bam (4) 
Bevy Indusities Lid. 2 eas os css Motimeqed HOM 13.50(2) 
hevyIndusiries Ltd} (6% Cis A. Pr.). =: « + bat gonMose 6.50(1) 
Wewes'RiversMinés Ltd. : =; =. ss%-sy - Blbestteubal dwar 11@) 
Lewis RediLakes Mines*htdoy.g.2e).. bid 2oimeubal swaths 22(2) 
Lexington ‘Mines ‘Limited. .....,.....Di1L zoniM dwadok 25(1) 
Riberiantiron’OrerLimitediia.. =... .. bt) ean oa or 10.13(1) 
fenlnivestors Lidge... «2 A. ED) bi aeieieubal. nox 7.50(2) 
ifié TavestorsuLid. (Wt.). {A Je@03).98L noeloM. esinteubal 1.25(1) 
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Lincoln. Trust & Saving Company. .... 2... ..u on 12.13(1) 
Lingside Copper Mining Co. Limited ... 0.0.0. 0.0004. .03(2) 
Wriland. Equipment:SalessLtd. . .. . } ou 'batiynid esod? a4 1.25(3) 
LromVinestEtd. ou ee ea ou & CTS) Dotimicl-esod? sana. (4) 
TPiontNickel MinéstofCanada «oi. + we eeinil «tO casi 25(3) 
Lithium Corporation of Canada Ltd. 2). sco ek. .05(3) 
LittlesHatchet Minerals*Ltdbit inamqotvae Wh eanibloH asish30CGC) 
Little Wong'Lac)Mines, Limitedi.). (sadents) 22loithio® aim 1.80(1) 
Livingston industries: Ltd. . .bib esniM bloD.shemyld oir 9.00(1) 
Livingston Industries Ltd. 
(6%, CUMAGA strPrs)5. AAD a beni. blow) arigunat. MM: 239225(2) 
Livingstondndustriess tds Wt.) .. ..0).)..070°)- muinerl! Jens 5.00(1) 
Bobelb(Minesiitdets 1.05. betnergieD os. ce ee pdterdtitalh (4) 
Loblaw Companies. Limited (Cl. A.) . Feu. . notisioax 5. 759(1) 
Loblaw Companies Limited (Cl. B.) vi) ee 0. ee a. 5.75(1) 
Loblaw Companies Limited 
(S240:Cud Pr) 124... bide antiism2. Bonidil sie 30.00(1) 
MoblawiGroceterias Co. Limited, .... << «bat «sail i: 99.50(2) 
Loblaw Groceterias. . Go: Limited 
CLS OOCUSAERR LAS. os a a ep bid enebreD ead.st 18.50(1) 
Loblaw Groceterias Co. Limited 
(M60: Cut Bi. Pr). . os « « eine Yosd SlasM-entivoM 19.88(1) 
Loblaw Groceterias Co. Limited 
($6.00 2ndwRLyPr:). .... .slagM. «4A SU) See 60.00(2) 
MoblawvInens GO. TAG, oe ee ee hl (VET EE te ROLE 7.00(2) 
ocana Corporation Lidice, .....+ +. bid eenild Isod olqal. (4) 
LochaberiOil Corpplitdyion nil... .dibeoriM. waodmsosiah. (4) 
DochielExplorations.Ltd., .......+ bi 2entM.sded ¢ 1.54(1) 
{odestar-Mines_Lidiivmgenis..Ac.. . .bat .oD. aniniM-ansdon .05(3) 
moebibtdle Mines LAG. oe dees ee sere + + ORL OURS ads 3.55(1) 
hogistee Comp.% Sober. Mines LA. ~ bil 2eaciiswilqxd. tase 8.25(1) 
Koisan’ Red Lake:Gold Mines Iitd? {) zanii ove.t bed. tose .04(3) 
WondonmMbifevInsurance Cos. Lin... ...bit <acD. eninibt. a 68.50(2) 
London Life Compagnie d’Assurance-Vie. 2... 0 2. 68.50(2) 
Kondon.Pride SilversMines Ltd? 1. Gy Heya! esa asasti .09(1) 
Boner Greek Mines Lid... .....+. -did .oD.oitoslH. amilins 50(2) 
Mord Simcoe Hotel Ltd (GloAn)osasdel.2 daarslel. amiinak’. (4) 
Bori_Explorationssitdssts i404, ... . degreoleT..-. . . sonihins DVO) 
LornexMining Corporation, Ltd. .....5.. (49 wD. 6.80(1) 
Lost)River Mining Corp, Ltd. . . ..bt1.zaistegor4 sauorody 3.85(1) 
Louanna Gold. Mines itda.. (57). .bi.J 2ateqes4 duuciod ial 05(2) 
Louisbourg:Mines' Ltd bit adaniessh 3% emaiaye-ouved. tehsil! (4) 
Louisiana Land & Exploration Co. 2... 2. ee (4) 
Houvicourt /GoldfieldCorp:. . ..bi.1-.c2 wqqe0 XeerO Heder: -11@) 
Lower ValleyiMiinestitds, ... pid cou. bieD Sull-nw .12@) 
buckypstrikesMinestlimiteds. . .. -btt sedi vlesMial-aEhs A3(2) 
undortiMines (hides: Mee ta... ...>.+ Dib 2oniM ish55(1) 
PuxorlRedt Wake MinestiitdG...2..,,.. ~sait levis .2anihh! (4) 
Lynbar Mining Corp) bid. ..5..55.20A.1D) bit envy .10(3) 
Lyndhurst!Minings'@o.thitdsr }- 2. 2. beim. noammisinvoees .02(3) 
Lynx-Canada Explorations Limited... 2.02. 6.00.04 1.35(2) 
Lynx Yellowknife’ Gold Mines: Ltd! aninill .g1e) letold vse: .04(1) 
Eytton' Mineral Wimiteds.. . 2... .hid vem tad tsar: 1.30(1) 
MacAndrews Red Lake Gold Mines Ltd...) 2.0. ee. (4) 
MacDonald 'Mines®itd. ‘shetintiL esailv. blew stieswollsY on 08(1) 
Mackan Exploration Limited, ... -botimit nodemlaxh «tis 63(1) 
Maclaren Power &' Paper Co. (CL. A.)i eanil! eda t iomane 15.00(2) 
Maclaren*Powerlé& Paper Co. (CL. B.), . bi eons erisit - 16.00(2) 
MacLaren Power & Paper Co. (1% Pr.) J.00.8 2 ee) 50(2) 
Maclean-Himter Limited . : bit 2eosuiesod nisinuel dors 8.75(1) 
Maclean-HunterLimitée: 55.4.2. .3; > ..0...26eiV. aud 8.75(1) 
Maclean=Hunter Limited: (B:), ....5 5.3. «biel.eaniil. we 9.50(2) 
Maclean=Hunter imitée; (B;): 2; . . .bt asa! vileM ket 9.50(2) 
Maclean=Huntér:Cable TV Limited . bit. znodmoiexs. blar 8.00(1) 
Maclean-Hunter Cable TV Limited 
(FFP CUNMAS PB). sb sass a ss 2D ato erin: meh: 18.62(1) 
Macmillan BloedelsEamuted: (AX ID). bit. oD aciliid yar 25.50(1) 
Macmillan BloedeliLimited. (3@.Pr) bit of vaillila yarns: .47(3) 
MadeleinesMines utd. Lid... . hatin 2am odetk yo 2.54(1) 
kes Mines Madeleine Lteepe saiimit/¥eQnM ost ih. vont 2.54(1) 
Madilimittdy Si .bs 4s. -bidesaiM blot sel boil. cin 6.50(2) 
Madison OilsMitdat Yiites. bre 200i. blot) sts... bed volniton 12(2) 
Madsen Red: LakexGold Mines. Lid.! zai oniquvwad-aryial: .60(1) 
Magadyne Industies|Limited.4 .@. bi sainiaczeA”. aitduen 1.25(2) 
Magna'Electronics (Corps Mids 2. .bit anerooees. ailtqun 4.05(1) 
Magna Electronics Corp. Ltd. 
(6-1/2%:Guk Pr): Lami 2enit bia shed bod oamnebiobl: (4) 
Magnasonic\@anadar tidy Yau .oD. gn. roar) sisi) 8.00(1) 
MagneticsdintemationalMitditaved. .. so - i) ue) dene ile .80(1) 
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Macnum'Fund Lid. . 2 wowenaqmoD.uiivic Ree nla 23.38(3) 
Magoma Mines Lid... . .osiirort.c) sowilt tsqg@ea Shien: .04(1) 
Maher Shoes Limited .. .. sie’. Dil 2oicc Jeamn@qnapa bre 20.25(2) 
Maher Shoes:Limited (Pr. ............ a aM. 8.00(1) 
Main Oka*Mining Corp. - . 6. . shega. w. ocd aaa not. (4) 
Majestic Explorations Ltd. .ig i Qhede.2 lo. so) ogi sat. (4) 
Major Holdings & Development Ltd... 2.002 6. el. 1.60(1) 
Malartic Goldfields (Quebec) Ltd. sn eu el Buh 55(2) 
Malartic Hygrade Gold Mines Lid. . 2). ess ee 225(1) 
Mandarin: Mines: Lid: eorizafiol. 2: Awa... . . . 2012 eR .16(2) 
M. & M. Porcupine Gold Mines Ltd. .. 2.0.2. 2 22 2, .08(3) 
Maneast Uranium Corp. Ltd.) 200!) /.).. 2) eeitiaubu). dolenan .01(3) 
Manhattan Continental Development 
Corporation ........« 4.4..0)) Dolimilcoimagmow. wide 31(2) 
Manitou-Barvue. Mines Ltd. .<) ..0) slim.) .2oinegmo.). wld .33(2) 
Manix Mining Co. lid. esitegmod..........2.4+.. weld .20(1) 
Manoka Mining & Smelting Co. Ltd. .. 2... 0000.00 00.. (4) 
Mimor Mines Ltd: Scio s Liban, .0.). zaTetsaan, waldo: (4) 
Manterre Gold Mines 'Litd.iJc.. 2zenermau....... wale .01(3) 
Maple Leaf Ganiens.Lids. .........+(T.. Ase 30.50(1) 
Maple Leaf Milis.Limited .... zencmsaom)...........WR 15.50(1) 
Les Moulins Maple Leaf Limitée .. 2.2.00. oun. 15.50(1) 
Maple Leaf Mills Limited (5-1/2%°B. Pr.) ........4%. 70.00(1) 
Les Moulins Maple Leaf Limitée 
GH Se. @at Paw. 60.4 WS) 6 5c he cn ne OBER 70.00(1) 
Maple: Leaf Mines: Lid. sc. \.O7R..108. Bhd DOUSIORIO,.2. ANEQ -13(2) 
Maracambean Mines-Lid:. . .. &. .. .G8Domoe Moral .07(1) 
Mara Dake: Mines ’Lid.. .... ~~... .-DLLencnsiaiqx.s. louis .09(3) 
Marchant: Mining.Co. Lido is. 2 Oi... i, eam} taleah .60(1) 
Marché nem IneOot & KHOUES LIC... so. dh DLS 3.60(2) 
Mareast Explorations Lid)... 2... 6... 06 es G04 DSIQON (4) 
Margaret Red Lake Mines (1940) Ltd... 22.0.0. 002 Doe oeeiows. (4) 
Maria Mining Corps Lid. .\.. . . . . 0) soneiueni.sit.). mebnet, (4) 
Marigot Investments Lid! och yD Bene on .25(2) 
Mariner Mines Limited (B.-Wt.) ol). 2900. toylic. abot nodal, (4) 
Maritime Blectric'@orlid. ........ DL 250i dass 27.00(1) 
Maritime Telegraph & Telephone Co. Ltd. . 2... 2008. 22.13(1) 
Maritime Telegraph & Telephone Co. Ltd. 
(7Sul Prd... 0... os DD nodeione gnimM saqo.t. (4) 
Markborough Properties Ltd... . 2. Sd un ee, 5.38(1) 
Markborough Properties Ltd. (Wt.) . 20. 60 2 dc .70(1) 
Marlex Enviro-Systems & Resources Ltd... 2... Soe. .24(2) 
Marshall Boston Iron Mines Ltd. wo. 5. 2 .26(1) 
Marshall Creek Copper Co. Lid.) . 0.99). .B)s1bIlpU. nupoiyy .O7(1) 
Martin-Bird ‘Gold. Mines. Lid... . . . . Di.tesgiM. yolleY ae .01(3) 
Martin-McNeely Mines Ltd... . . Sum. ea Sale aa .07(1) 
Marval Mimes Pid. wi... cc dee 5 DIL eM WopRe85(1) 
Mines. Marvalidatéeo 0... 2... OT eonul 2481, Roo. 10216.85(1) 
Marvens Tide (CL A)... 2... . eR GIO? BRiotM, WGA (4) 
Massey-Ferguson Limited... ... .-bi.l..oD goin iiuil 11.63(1) 
Massval Mines: Limited. . . batinut 2zmonmolged ahene-xa .07(3) 
Master Metal Corp. Mining Ltd. 2. 0 ea, 55(2) 
Mastermet ‘Cobalt.Mines Lid. ..... . botinu.t isiomM ney “15 
Matachewan Consolidated Mines Ltd. . veo. oo. ee. 07(2) 
Mate Yellowknife Gold Mines Limited 2). 260 2 Oso. 05(3) 
Matrix Exploration Limited... 2. on ewe fel 23(3) 
Mattagami Lake Mines Ltd. 2 J}..0) saqge9 Aowyed fae 27.88(1) 
Matt Berry.Mines Ltd). .(.6. J))..02 sags9 & wwol nae tos .09(3) 
Maverick Mines & ‘Oils Limited 0.3 32089 * wwo'l ngietos .12(2) 
Maverick Mountain Resources Ltd... oii. ui l-geels .20(2) 
Maybran' Mines Lidviie.. ... 66. 6s SOU Mil aetna nasi; -10(2) 
Maycor Mines [ids .').. 2... . A) Douro.) elnuhi -1g9)9) .05(3) 
Mayfair Molly Mines Ltd. .... . .).00) oui) ret) puedo .06(3) 
Mayfield Explorations Lid. . vain vi oda rain nisl 141) 
Maylac Gold Mimes Lid. ...3'ds)....,.. .19inwH-opsloni: (4) 
McAdam Minne CorpeLid. ......6.6.6 (99 ADDIE 41(1) 
McCarthy Milling Co. Ltd. (Cl. A.) bout. suet. dedi, (4) 
McCarthy: Milling: Co; Lids (C1.0B.) bevel. lshoolkh sallunoal, (4) 
McCoy Lake*Mines Limited.........btl coniM onialabal: (4) 
Les Mines du Lac McCoy Limitée . 95).J snieloheM. soni eo (4) 
McCuaig Red Lake Gold Mines Ltd... ..... 0.0 2.053.205) .02(3) 
McFinley Red Lake’ Gold Mines Ltd... .. . 02.1 100) woe.b: .05(3) 
MclIntyre-Porcupine Mines Ltd. 2.) be be eon, 74.75(1) 
McLaughlin Associates Ltd., S. Boo. i Jeon. aie on 13.00(1) 
McLaughlin Associates Ltd., S. B. (WL) 6. colo on 5.30(1) 
McManus Red Lake Gold Mines’ Ltd.'s... ...0.0...00% .01(3) 
McMarmac Red Lake Gold Mines Ltd. 2... 0. .01(3) 
McVittie Graham Mining Co. Ltd. .. 00) cle 2 een 1.55(2) 
Medipack Corp Lid. Lv... . . DLL lepaiteowinl 2xien 1.45(1) 
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Meéelchers Distilleries Limited shar) ub slotoniwvois.sypmet 11.00(2) 
Les Distilleries Melchers Ltée... . 2... 2 lol bsumilaig 11.00(2) 
Mélton Real Estate. Ltd. “P......... .Ad5t sdiimeil necdsb0M) 
Melton Real.Estate Ltd.:(A. Wtsl..A....2).nsiol. ,>botmil. sds .48(Q2) 
Menorah Mines Ltd... . 2 20. ... mod).aiel salient sede ith) 
Mentor Exploration | & Development 
Gey Lid........%.0. belimild yasqnteD gain xonas .60(2) 
MEPC Canadian Properties Ltdsii:) yasgai ? gai wane 7.38(1) 
MEPC Canadian Properties Ltd. 
(600.Gu AT PRe)Ps iS. oc obi oe oe ee ).o1adel 18.88(1) 
MEPC Canadian Properties Ltd. (Wt.) . 2... evrratahl weet 2.40(1) 
MEPC Canadian Properties:Btdvi(Rt.) 22... 2 oo Svkelbin. (4) 
Meércuria Industries: Limited ......+. (29. A.D ORE .80(1) 
Mercury Explorations Limited . (2) .b14 eyswiaial watbi ».10(2) 
Merged Mining»Enterprises Ltd. visiacl.. 0... . eslteli 15(3) 
Meridian Mining & Exploration Co. Ltd. ............ 58(3) 
Merland Explorations Limited ho!imit asniM sevorwvesd ¢ B51) 
Meta Uranium Mines Ltd. ....... dite nM dloriudl sds 11) 
Meteor Mining Company Limited ...... hil 26) oid ode D4) 
Metropolitan Stores of Canada Ltd. 22.0 bo... .. agus 315.B8(1) 
Metropolitan Stores of Canada dict Ltd. 
(9930°Cur1967-Pr.) ......... 6.dit eon waxed x 19.50(2) 
Metropolitan Stores of ‘Canada Ltd. 
(G42 CuMi9G! PR) 2. sco. ss SHE hil Zanini avk 18.50(2) 
Metropolitan Trust Company, The . 0... boov) Oe. 18.75(2) 
Metropolitan Trust Company, The (Rt.) . 2.2. 2 ee. .90(2) 
Mexican Light & Power Co. Limited . 2... #0. ou @ 946.82(3) 
Mexican Light & Power Co. Limited 
24: (S10 Cu Ris. \. SMe Wes MPe eats bk L.2oniM. su. 11.38(2) 
eiMiéextor.Minerals’LtdvG... 2... (A JD) bortA - an rede 30(3) 
MGEF Management Ltd. (Cl. A.) 0... ve. Al.cA neat noid 1.95(1) 
Mica Company of Canada Ltd... . osteo ans) te 19: m2. (4) 
Microsystems International Ltd: 2. Gi. waco oe ee ek »5.38(1) 
Microsystems International Ltd. (Wt.) .. 2.0.00 iL snobs 1.70(1) 
Cie International des Microsystémes 
Litéer(Wt Ge! VIPS, ING, a nue oe Se Ee conte 1.7001) 
MidconsOil & Gas Limited). . bi.) 2eniM.nsistolhiM. actor 51(1) 
Middle*Bay Mines Lid. yee! Pn 5). . a bial.eniaiht sync .01(3) 
~ Midepsa Industries Ltd........... ».» sbi tT gaaih on -.16(1) 
Mid Industries & Explorations Ltd...) ee, 40(2) 
Midland’ Nickel (Corp. Lid. ....... .bi.l emmslewed rite .18(2) 
Midland Petroleums Limited. ........ betirai toe srt: BA .06(1) 
Mid -Patepedia Mines: Ltd. . . ..bi.). aqad@. ¢basD bioose. eis .14(2) 
Midrim Mining Co. Ltdi2s . .bit sod. leiogant L abies .12(1) 
Mid-West“ Mines itd’ 0%. . daiansafd. ...%..s ebnne rve.05(@) 
Mijai Mines ‘Limited res bi. ..5255..e018.8D Coe .12(2) 
Miles Red Lake Mines Ltd. . iaiananid........ sbeasia .02(3) 
Milestone’ Exploration Ltd.............678..089 Oh4@ .08(3) 
Mill City! Petraléums ‘Ltd. . . isiansnid. .... .. . abitas 2.06(1) 
Millerfields ‘Silver Corp. Ltdi) 42%... 2 2 9D Ra (4) 
Milton BrickiGompany Ltd. . Jsiansaid........abnas 3.85(1) 
Mindustrial Corporation Ltd... ... (a9 beS v2.09 DOL 7.25(1) 
MinedelsMinesi Ltd: 2) J. eee. it 1lameasnisM, ayabieey. ».04(3) 
Mineral Exploration Corp. Ltd. 2... 2. se. ) ab neisiogt .12(3) 
Mineral Mountain Mining Co. Ltd... 2.0) 2 ee en .18(1) 
Mineral: Resources International Ltda .1.) .b3.4 eanol. A.onew% .35(2) 
IMinesttbervillé Ltée Vos Orne! LP. Labi eleiseiv toomeak (4) 
Minex Development Ltd. *. ........ .4.di.).2eniM.aneb .10(2) 
Min-Ore Mines’ Ltd. 2.4%. ...... «.bh1..69 elaiaM. abs .03(2) 
Mitado ‘NickelsMinestLhtds .......... -btl ean Seve .02(3) 
Mito MinesiLtdee< ee) i... baled airerutieal may .05(2) 
Miron’ Company ‘Lids (ClaAnnewent 2... se Pee ae 4.10(1) 
Compagnie. Miron Ltée'(Cat..A\)'. . . «GH. Avia 2 O64 4.10(1) 
Mistango River Mines Ltd) -oi.).2armok gaieu! bhow, awes -12(2) 
Mistassini’ Uranium Mines'Ltd. ........ -t4 2e0UM son .10(2) 
Mitchell ‘Co: Etd.; Robert (El: A.)pax rt. ainsengqoisvetl: X33 11.50(1) 
Mitchell Co.. Ltd.) Robert (E).UB) zaniM DioD. axs.i bet sme. . (4) 
MLW? Worthington.Limited .:...:... J8j sutiawd 2! 12.75(2) 
MLW Worthington Limitée 2.0. hon eo 12.75(2) 
Mobilex Development Corporation 
BASES AS. LYNE) ce kh 22k Re Ra je 1. 250i Mh o85.85(2) 
Mobil. Oil'Corporation... ...:....... Dil aneuhal 5 51.25(2) 
Mogar Mines Ltd... Yoon A ue ek Dal asneehal yy . (4) 
Mohawk Industries!Itd.. ........ bid 2ediMaswial esw .90(2) 
Mohawk Industries Ltd. (6% Cu. Cv. Pr.jow io... heh .2iw4d.95(2) 
Mohawk Mines -Ltds)2 . os. 2.8 Tiehont esaiM geigniz .02(3) 
Mollie Mac’ Mines Ltd... ....«.. DotitailerQ ned seis -,09(2) 
Molson: Industries Ltd. (Cly‘A.) «".. = <= « . bth eraiess ‘2!. 29.75(1) 
Les Industries Molson Ltée.(Cat. A.). (iW bil aotesyal. 19.75(1) 
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Molsonuindtstries Ed. (Cl: BOimendD.- «ast ee ered 19.75(1) 
Les Industries Molson Ltée.(Cat. B.). 2. 2. C1 wd 19.75(1) 
Molson Industries Lidsq@h@yt : 2. OTOP, (4) 
Les Industries Molson -Ltée.(Cat.C.) 0.0% Jef of a WAM OO) o>. (4) 
Molybdenite Corp. of Canada‘Limited......... 00S, (4) 
Molymine Exploration. Ltd:.°.°.'.'.°.° 4.1) da! 28 oh Whi oe .10(1) 
Moly-Ore Mites Ltd? SON qai9 bs oe IO 32(2) 
Monarch Gold Mines Btd: °.°.) 2°...) GTS Jeb BAG .02(3) 
Monarch Investments Ltd: *..°. 0°... 2 2S) OG AS, 23.38(3) 
Monarch Life Assurance « «0... . Ghd WONSIOIG AS Sipe 28.00(2) 
La Compagnie d’Assurance-Vie Monarch... ........ 28.00(2) 
Monarch Metal Mines ‘Ltd/..0.0.0.°.5.°.°.'." SRE A SMe .07(2) 
Monencot Eiders to ree a a ens a ate ee EEL 6.00(1) 
NMoneta-Porcupine Mines*td: =. = ;Ok eee: gn SOIT S .60(2) 
NOnpre MU rOnr Wiles totOs ai ih ot tS merce nem Ree oo ee ee (4) 
MONtCAG CsIVIINCLAIS STG! e508 A08 c cese cnn emer nema) nee astey (ii) 
Momecrey Ee curolcom Corporaiom, -vee Cette es os .21(1) 
NOME AUmCHeO RAnTUTIG VINES tists te swe ememns here cer, .86(1) 
Monica! City ce Disuict savings Dank “eee te tee 14.88 1) 
Banque d’Epargne de la said ORS 

GUADISthiciiderViONcal ths ta Leer at. eee 14.88(1) 
Montreal Refrigerating a storage Ltd "27 ek es (4) 
Niontred MlinnSis@ O;nermiek on iat ee Teer eae eh 18.13(1) 
NLOOLER GOLD mle tGse tars her cs) ce rns, Ole enema eee mR genie ears 38.00(1) 
NIGOSIMARG@OlGeVimniesi@Ommletds er tee ne eee .01(3) 
Niorep Mine sr lelmitedine, faa aps sce tee amet rages tic BGK) 
MOLE SOV eMUIMCS CUA) CO «nate «as aon eee ee Beret es eet. LC) 
MIGTOCCOMNEINESMILUC er ree. tigen o> ae at .08(1) 
Wiosonomeopperpvines IMG... ren Gta ean oh esters eas .21(2) 
Morse Corporations bids, Robt. (Cl Agr 6 66 ec ce an 14.00(1) 
Morse Corporation bid vinopt. (Cl) Boy. sao ae as eats 30.00(1) 
Morse Corporation . Lic. Robt. 

aw eos GuiGviN abe e ates .. «cera cr sks See melas 33.00(2) 
Morse Corporation Lids, Robt. 

(Sa/2 7oeCus CyreBePie succes oc ob yess. habe ieed oote cine 31.50(2) 
NiIOtOnCAde S1OKe Sw eTimitede: fae, cee) aaa i cute as cade .25(2) 
Mount amicsviiness @uebec) Mimitede. © «crc pimuks cua s - 1S5(1) 
Les Mines du Mont Jamie (Québec) 

ECC mae a AER, NE, CONE are ee are Make no .1S(1) 
IMOUDIICeHORMVEINES «iil Siete ae is Natta alr ey mes ge, .01(3) 
Mount Pleasant Mines Ltd... 3)... 0s eee Sa ccs. .25(2) 
INIOUM INOW .2 lake ei Mito Tat Naess carrie iy orgie, tei 7.50(2) 
Mount Royal Rice Mills Ltd. 

KES COR GUsmIai es co ort ee ES SSL UE eal CAN ool 20.00(2) 
Mounta\Viashinotons@oppey Cor IEtds gir wie he eae .07(2) 
MountaWichtginonuViines NEtds syn. cuseewes ole oe 1 ees: .20(1) 
MPG lavestinent @ orponaiion. Limited s.r. pgm 5 ens 4.20(2) 
MPG Investment Corporation Limited 

HEE RE Se REE SE Te OPN RNR Re RE PTA 15.00(1) 
WISIN Tus tries Ata rg oN ea ah ee a tee eee been fe Oe) 
Mii EivlanGuMiine Salt ame ents. eat ih) lo ees 17(3) 
NET SelnternationalaServices. INCs 5.5 ageaners ind ci) cued nies 3.00(1) 
Mine MineralsHleta asra tien g «ys: som atiedemre sss gels cuaael .27(1) 
Multiple Access General Computer 

Corporation Limite dis drestvragt a sate sneer cere? 1425 (1) 
NIFCOR LE XDIORGUONSYLIG. ow... sss chai laheaeatlald waren .09(2) 
Marky, Hault Metal Mines Litdiay. 2.5.0 sce, 0. «3: chetb oylyinepe rege 50(2) 
Murmac, Lake;Athabasca Mines Ltd. ... . . v.g «pa. wean .02(3) 
MurpliysOn Con lide toes ctaay soos, iosy sce. ee, b. elgneepe 12.00(1) 
Murphy Oil Co. Ltd. 

(3 /4% (Guia CNAsePE yy oo o2 aR cheb dwestersy lot opeeece 31.00(1) 
Munnttryebotofax btdig t 44.0... 00. 5. sds Bed aecribslu kd comes 3.30(2) 
MiricityPhototaxsitd:s (Win icWer) sos sesl ly, ».. 2.4 ena .40(2) 
NiseochoskExploration Ltd. vor.ys oe, cy,bisw 1 snd geod ee .18(1) 
Mustant, Mines: td G.o14.ieesbisdet?. tnarcesvnleshean’? f .29(2) 
MymaraMinink geiReduction Ltd gyal... + phanpt.-.-0:ck .26(2) 
MyaRitt Red Lake :Fold<Mines Ltd. ............ (ei dat A-da)- « (4) 
Miyteque Mines dLititediziyaih \..-. us phase’... BIO! (4) 
Miytolowisbhentioal INC, .5-..¢-p<sesecigs suglee ys shes seared D PAE 2°75) 
Mytolon |Chemicalidnce.i(Wt))\'. ......... bi aon. blate 1.00(3) 
Nabors! Drilling: dsimited....,.,.,...,-.. bi eaodteoowbyH em 10.00(2) 
Na-Churs) International) Limited ./,...,....-.-.. 544. ¢ociM pz. 6.00(1) 
Nadina ‘Explorations Diddy hn a, bit ennwslousd oop 911) 
Naganta Mining & Development Co. Ltd... .......... .21(1) 
MNahannr Mines itd. -.:.-.-.- cs peaes eerste ere eS DED OH. x5 .20(1) 
Nasco."Cobalf*Silver- Mines. LtdecdeuQ). zanit asaco' > adeinne .O1(3) 
National Drug & Chemical Co. 

DMCahadabe tds wh. Mel rted ce. no bi sbanaD loon! 6.00(1) 
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National Drug & Chemical Co. 
of Canada Ltd. (Cu. Cv,’ Pr), . .. .bil enorBtolaxd doit 8.50(2) 
National Grocers Company Limited 
PE SO'Cu, Prt. y . RS bo ee a foe 24.44(3) 
National Hees Enterprises Ltd] aside inating? laiiatirey - AW SCL) 
National*HeesIndustries' td: piqignt & Sucve St storlavinll - 2.70(2) 
National Hees Industries Ltd. 
(OTOMEV PAISEIRE OTe ct torneo bite He bene Phe Febetal AAP ng SOM. (4) 
NationaliNickel'Mimited ee...» Wy Toten ht sare mitleler ey 17) 
National’ Nufsing’ Homes Ltd}: .- 5) yarn fh ole} ay - 1.75(1) 
National Nursing Homes Ltd. (Wits) aro. {.j1% Sotto) 1 beeen 35(2) 
National Petroleum Corporation... ...,..2......4. 2.35(1) 
National-Sea ‘Products: Ltd... .-.-2-. Sa Al ays) ery Seu. 9.50(1) 
National Sea Products Ltd. 
(O=1/2% CusPrys oon Tb PIS oe PRIOR ee 3.25(2) 
National Trust Cocrketd.+ in .+ 5 iejeasae ots Ota 2 he 32001) 
Natron rake*Minessetd a a en ah be toy eae (4) 
Native! Minteralsvitdaies on ono. Metta! ara fied teed. .03(1) 
Native Mines ital So Sie eh Bate ce oS gaa ee eh ea oe oe es 05(2) 
NavcovFood'Services Limited: ...°.°.° 2+.) .* Act saat Jeederey. (4) 
INES or Mines itd eters Beis oe aa ells ecg ge a ich al We (4) 
ING HG Var TELS Me GALA LB ROE ee gis FR ae, (4) 
Nelson’s Laundries Co. Ltd. 
MOTO NP) Aah ie aretha eR Ek AEN Oe i an 7.25(3) 
Nemrod Minin Co Mit... 000 aie gp ye uahetie dep ath tae ete .18(2) 
Neonext- Intemational Timiited =f). Aa ois phe ae PA eee 3.70(1) 
Nesbitt'Miining’é& Exploration: Ltd.-.- 02 65. Rap gt Galea ee 25(3) 
New PA mathield4 Mines: Tstds 0.2 sir rcn inci ott bot pticasies tla geet he (4) 
New ‘Assotiated Developments Lido. on: +o) cia) gc yu ee ele (4) 
NewAthonal Mines Litdies teat tk of stunt Mate ds teietets te .10(2) 
NewbaskaGold &' Copper: Mines: Lids =. ay.g j gany' cisely eee (4) 
New' Bedtord’ Explorations: Lids: i. a a ak gc tees .09(2) 
New Bidlamaque ‘Gold Mines Ltd ve os i ae a (4) 
New Brunswick Telephone Com tdees yi os ae ene 14.63(1) 
New Brunswick Uranium Metals 
SOSMInN SAL AS Ae seis ela h as eamict oho bas ate ote 2.90(1) 
News GaltimetViines, Ltd scrtnce.+.) 2: cine Petes eRe etter. .20(1) 
New €amp belli: Island: Mines: etdy.0. 2024 ae Bie eee nae (4) 
New: Ginch Urania Ltda or, tice nc Se ce ct ties oh chhotigh le .19(2) 
Newconex Holdings=Ptdine pos tii cleo ras att ah abate 4.70(2) 
New Continental Oil Company 
Oe Ganagdaviimite deat yk stars eh tM ae tere, eens sm om tee .69(1) 
New Cronin 'Babitie Mines Ltd: {tei en Oe .06(1) 
New? Davies" Retrole amis td. + i+ ley ee oe .06(1) 
NeW Digby Dome Mines: ktdiy ss tet) ee .04(3) 
NewaDimension Resources Tstd::t-5-i-i8c.2 ste ate ter tees 58(2) 
News Dominion NickelMimes Ltd. <.:-i.3- tf oe we 02(3) 
New' Far North’ Exploration Lids) eee ee ee .04(3) 
New*Formaque Mines Asta ees ee ees .04(2) 
Newfoundland Light & Power Co. Ltd) 2... 0 2. P2025 (4) 
Newfoundland Light & Power Co. Ltd. 
(681/27. CUPARP re SOE aes reer sg i OOM, Ib (4) 
NewsAPorty Four MME BEG: SG... Ee ee TOE (4) 
New Gateway Oils & Minerals Ltd. 2)... 2... .11(2) 
NewsGlaciert" Explorers Metd.t-2: ss tteret cette .O5(1) 
iNew GoldtStar Mines: Ltd tec. c. 2. Mak SST SE MeO FE TOMd. (4) 
NewrGoldvtietMines Lfd? -...-.-...- SBOE EME .06(1) 
NewtHarricariatMiness tds: ss 3+. 5 4-5 a hE MOM IOGear) (4) 
New: ‘Hope’ Porcupine Gold Mines’ Ltd@eu toga foley ot AMOR, (4) 
New? HoscotMines: tdss:: 4) tones, ae PM, CO BGG ny .62(1) 
Newindian’ Minés' btd¥; QOMbIOGIO.7 chu Wilt 9a OIA .06(2) 
New Titseo'Wiihes Ltd: <8V.-.... JST Ro HE 40(1) 
New Jason ‘Mines*Ltd2 <-:-c6s-s-sececeseaer eb 7 te OM I 03(3) 
New Kelore Mines td 28e..-...- ABEL. oso... SIN TOY 05(2) 
New<horie Mines! Btdaions Oi, 40, y hPa, tS led UG .04(2) 
NewliinGd#viiés-Ltd. “een unc oneago 7) OEP, TIShto% 13(2) 
New’ Mallen ‘Red Lake Mines Ltd: :.: 2-5 AS 20). Sd Moe .01(3) 
New Marver@ils Ltd)’. 28%, .. ASUS Rog TIEIOR. 15 
New4Metalores=Minim oe Gon tds +s s- 22 cece) hr ER EE eed 45(2) 
New Miller Pipe Lines & Mining 
EER DIOFAON Lites AMM temearaeaeststseats tat sc that aes (hee ae .07(2) 
New Mount Costigan’ Mines Ltd... .2).! 2@28.b 04 Dae | 16(1) 
Newnorth Gold Mines-Ltd.. . 214-919. SAMS DISE OM 05(2) 
New; Pascalis*Mines: Ltd. ...:.°s)4 250) 29nBl2QHO.e IT .20(3) 
New. Picton Uranium. Mines’ tdi)! 2080! pa9 eee, enor, (4) 
New. PotterdoaleMines/Ltd:.-.:c-.0.000. DM 4lsieM gid .04(3) 
New: Privateer.Mines. Limited . . 20i.i.2oq rv. tagiste4, wren .19(2) 
New. Providence Development Cott. exa0lgxt sedeuQ oroliok36(L) 
New Quebec Raglan Mines Limited 2.0.00... 0.0.0005 6.90(1) 
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New, RedwoodsGeld Mines Htd. ....guitl... ... . isgouel. (4) 
Neéwricht Explorations Ltd... 40) v7. 2) ee Rea. he .06(2) 
INewSSenator Rowiiitd....... A9vGn?.... =. . see .08(2) 
NéwsBaku Minesslstdlhsts. 2055 6 a.<, us, 4-504. «eS 26(1) 
New: Territorial Uranium Mines Lid. “2.9240 205) ae LIQ) 
INew<UnispheresResources: Limitedatt 22) 0 eer) eo2ke Senor A42(2) 
NewvaniResourcestitdinmen Linh. WAFS oo 2 eg ee 28(2) 
News Walcord \MinestEtde? tae tees. VASO er ie .02(3) 
NeweWellingtonuMinesilitd titties See .21(3) 
NewY orkrOils-luimited® So 2:54. Se ES ee eee 65(2) 
Niagara’ Structural Steel Ost a. Se eee eee (4) 
Niagara Structural Steel Co. Ltd. 
(GEW2% Ca.*Cv- Ay PrhjORRO Alt See Es sara 18.00(2) 
Niagara Wire Weaving Company Limited, 
PPG SEREY Ue, WE ECE 9.10 1.2 oi ee a as, Se 11.00(2) 
Niagara Wire Weaving Company Limited, 
Chie (QB) Cesc Ce LR na ISS OETA, atnen, TY 10.00(2) 
Nickel@Hill Mines Limited. * e20t. osetia een eset eee ee .14(2) 
INIEKST ake MANES Tata. + teehee es ee eee .02(3) 
NICK elHOfisStSrbtd eis tate ete tet See eer Ee eae ee eee .14(3) 
NiekelARime Mines inmited:< «ts 515 aaa a ee ee 10(1) 
Nicobat Vines Ft Gett SAM OG ss" ec see ce ue ee eee ee ee 02(3) 
NVCOhaMMines? Etdueed. 1 ~ Lia eR thot ah cee hee ee (4) 
Nisson Mining & Development Limited............ 1.80(1) 
INTER VER EC trOleuins utd) =.= echo) ce cenerar nt eer oa ee noe 31(2) 
Trace! Canada vesec.* ah. tc teen Cope tne e ee ener ce eer eee 30(1) 
INGDICMVITNES Oc OLS MOL Ss sts" eh here een ck oe care see car: VS) 
INOCanraMIVittes cde. tmok Cat ek eek care ar a arene eee .03(2) 
INOCUE HIVeStMelE: @OrpOndati Ol et yin te men nn anata eee aera (4) 
INOTALIC "NEINES MESES Se ont Mara te ton aati ae iets nee ee ne ere (4) 
INE ACIIC Old WiIMES tC, watt sae taney oe Mei mtr ae Re ene ee 18(1) 
INOLAGCOMVIIM eS tte tener hee ts a tera ce none cates ere eee (4) 
INOTaTica VINES LeU pee, sect at Sees aa) ee cee” Brak ee Reema SPATEOU) 
INorbaskasiViInes td nan seh -te cents etad 6 ot: cane arr .19(2) 
INOTCANMVinies a oMinite Cast. Renney se ace ans een eck ae ee .10(1) 
INOICO, Ol" COLD ner rates ice ent Seater Te (GlD) 
INOTGEV IVINTeS stds eta races alias crest a aoa one ae .10(3) 
INOFUEXAES PIOSIVES ISUCSe 2). ci Sanit Sicha ann a uae, eae S01) 
NOrdIGeAINCUSthles etd Sastens ny enctce nts penne: creat i .18(2) 
INOTE Xa CSOULCES Med Cun eames grit awe eee ene es ee .20(2) 
INOTSOIG SYLINCS* LAMILCG cas. gale oben ed eRe aeOe Data Gone .03(2) 
INorlexX .MIIMeS Std ora soc ce cpa: tke Si oeR ee ace, ote area (all) 
INGCINODL COPDCE: LAG. crois o lc cures. ee weet Bk Bee dl ee (4) 
Norque Copper Mines Lido. 2. 4. § annthtcen aed wrlitl ante (4) 
INOTSeInale Wide Salem te years ete eeie tue ae ee oe ee .80(1) 
INOFtNaIG WMiImMeS gtd: eet 02 ie Roa ae SR CR ade ar ean SC) 
North American Asbestos Co. Lid. fy. c)cmmtesat® -aarclé sath ous .04(2) 
North American Land & Eeisure Lid. gay. 2. tue ecencreveret cate (4) 
North American, Rare Metals Ltd... .n <8: ifej-Tofiye ichodtes 181) 
North American-Rockwell Corp. . . adeit . 4 <bneiberant 29.00(3) 
Northcal Mines astra vor. al-sssuiubso mach is aa ae Ae ee ae 41(1) 
North: @anadian Ours ids ts sos | Rae en Ie eden eee ee 5.50(1) 
North Canadian Oils Ltd. 
(De 2IG CU SPs) jean eek a i cna ae Se RAT MO) (A) Ea 
North.Coldstream, Mines, Ltd. . . i. dteoentiteceae Black A8(1) 
North Continental Oil & Gas 
Corporation ylitd <2). erigd nein es 0. ie Pinta te Cah eee tel .02(1) 
North D; Arcy Explorations; Ktdanie. bia anieuaact: sant 6 20(2) 
NorthemuCanada Mines std tes tie elses case eee 49(1) 
Northern & Central Gas Corporation Ltd...) ssn.) 4 2 ash). 14.00(1) 
Northern & Central Gas Corporation Ltd. 
(oi 06) Cary Gave. Prs) pies 83) as ole a a i ce ode Seal 22.00(2) 
Northern & Central Gas Corporation Ltd. 
(S150 sCusCy eRe ay cle ye ih Ee ceil ee as Sher 28.75(1) 
Northern & Central Gas Corporation Ltd. 
($2.60 ;GuseI StuRr.)s cas ora ae sem eeieiE beer eee 37.25(2) 
Northern & Central Gas Corporation Ltd. 
($2. /OsC deg Pl.) se tek ccd 1 Ce ne eeciae eee 37.00(2) 
Northern & Central Gas Corporation Ltd. 
CWE.) most Busk-o Fade RE Rc Peds « o cleee hal tein ee 5:50(1) 
Northern,Coal Mines, Ltd.s....... de4 eeciM nesitec> tquel4 inee 12(3) 
Northern, Gem, Mining Corp: Ltd... bj... soni Blof diranme .02(3) 
Northern. Homestakes Mines Ltd; . . . -b3.3 esqilf sileanetie .24(1) 
Northern Homestakes Mines Ltd. (Rts):iiv cosmos) gaye Hee .O1(1) 
NorthernwMetals, Limitedy4js.0«,%.04.. bid. 29atM. leoinanod wat (4) 
Northern, Nuclear: Minesul td: a... :) betirai.I 2anth. wateyhe wce. (4) 
Northern; Quehec, Explorers .Lidl) inamaolaved sonsbivert -& M2@) 
Northern Tar, Chemical & Wood Ltda. wv .nolon cl edo. 325 (1!) 
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Northern Tar, Chemical & Wood Ltd. 

(CuwA: Pr.)idehchens Lie 8. teD). 241 noeloM. zerdanbal 17.00(2) 
Northern Telephone Ltd. 

6-1/2% CuwvA\lst Pk) \aDieD).oS1LE noeloht. eokiaubat at (4) 
Northern Telephone Ltd 

6-1/2% Cu. Bi: distsPrwa) ». 2... td non molas st SrRnre ee: (4) 
Northern Telephone Ltd 

GA/2% Cu; GomsteRm) Citelses: ch een Bip ae 14,50(3) 
North Expo Mineseltdiign...... - oBPeyeiaissval Hoaenok A (4) 
Northgate. Exploration Ltd... ............ gamepynod: att buna 4,70(1) 
iINorth Island: Minescluumitedts MARU canedesA lh sexontano .12(2) 
Northland: Oils thetdwerties Wtat(Ri) «bed cathe laa aieteee 82(1) 
Nonthlandiirusts@omsitedd uo sds. os, cea tee Seo epee ee (4) 
Nopmhlode: Explorations Iitd. | ....... %.t-caq de anieesot pene .16(1) 
NomnsPacitic Miamesrlatd: Lids ac...1.. .hy Soaps nae Bi(1) 
North. Rock Explorations: Ltd. (0. 1.40. .i4. t. sferonibstepat 2.25(1) 
NorthvallesExploratiomsylitd)-) sevesraeieccp avechelese ach ow creates .06(3) 
Northwest Canalask Nickel Mines Ltd... .......:: .04..,. t .06(1) 
North Western Utilities ‘Ltd: :(4%, CusoPr.), 0264 2. yj. Fens 54.00(2) 
Nerthwest sports Bntégprises! Lid: 2.0.) deren fv cisde dst dale 6.00(1) 
Nonthwest Trust Costores 2 2... 28 bites eNSOR ewer 4 nok (4) 
Northiwést. Trust Go} (Pr.) psy: venous? Ge in leche tas dean (4) 
Nontiwest Venturesslemmiated 230) ai.) 229 2 Seg ~2(1) 
NorthaWiitneyeMiines Ltd... 2.0.2... ate be Eee ene (4) 
Norwest KimekesourcesyLitdie, 1... vey secant diverse cts .18(2) 
Nor West KimiResourcesy_td(BRIWt.)) <.. weeces a: Ga neier ewe (4) 
Nouvelle Mining Exploration Ltd... 2. oi ee pceteyeusps Aly .10(2) 
Novas BeaucagesMines td: . ., Peneihr = siya eo ee .26(2) 
INovaRScollarbiehtisc Power Con Lidia ie eae ee 13.13(1) 
Nova Scotia Light & Power Co. Ltd. 

(Avra RavePreit Lie. (C1) Baran aia oe ks ded e ce mate yt (4) 
Nova Scotia Light & Power or Ltd. 

(41/2. s Guth) tamale Ladlicmucaacs Aceous at eee eae ae ne (4) 
Nova Scotia Light & Power Co. Ltd. 

6% Cur Piftemmtional o.... 2 .> eee J Micsoysioms (4) 
Nova Scotia Savings and.Loan Co... 20.2 pwned ae ee AO) 
INGIN SMe s ATC F ten cdaec o eet sea wile cle APR ea oe .17(1) 
WeeSelVine SH NG@UN MM INL(Ce. Sia, A. tose sys ela Cae ee eer ae .17(1) 
INGO es NV Tretia TE sche aiyin's'n seta arebisla ts crated kc eae 3.65(1) 
INudolamasMinésalbtcdentzons of Bie iciclee «bai sca a ek ca (4) 
INUMMACKO Ue (Gas: Ite 5 ecg eons eal gh eae ee e751) 
Nie Wese:DévelopmentiGorp, Ltd. oo. pagceaaeniginde anaes 8.25(1) 
IN, Wel@analaskiiee (art. oka aie a0 cc nas eee ee (4) 
INWie inancraleConporation ltd: t. pic. Saicesucpe ee 2.10(1) 
IN; WR? Developments. Lid. Aas ak eee 95 (9(4) 
INEWeileeCoppenWlines tds... bctegso-ate ecqenee: eee te .15(3) 
Oakville Wood Specialties Limited 

(OUoR CUP I ation: GELS sc els sess tqsaene Boat ade ase ee (4) 
OakwoodsPetroletmsvlimitedn sync. 2 1-0 cee 1.00(1) 
OsBinenmiGoldgMinessMiinited Ai. vassye esas eo ee .14(2) 
Ocerdéntal Pettoleum iGorporationy ye. 2h eames 12.25(1) 
cea iCemenhtedatsup plies Ltd: oc ASA ee eee 29.50(1) 
Oceanic proniOxre oti Canadas, ues ede ee eee 15(3) 
Ogilvie Flour Mills SB 9 Ltd. 

(iPop@umPra yd aap hae kad dc hese ete tee ee 25.25(2) 
Oil Patch: Equipment;Sales:& Rentals Ltd. se 1.90(1) 
Okarasanvblelrcoptersyiatd: © ese ce as ge boat 6.25(1) 
Okanagan Helicopters * btd. 

(GGo" CU ACIP) Sern es ee oneiet Beet Ronn ee ae (4) 
Okanagan Helicopters Ltd. 

(GlonGy 2nd: Pris eos, slo ee 3 ee 11.50(3) 
Okanagan; Helicopters metdia(Wte ws 2 Acne Aes eee ee 3.00(1) 
@kanaganiHoldingsdstdiws Asyt o.oo. ae ee ee 5:13(2) 
Okanagan Telephone Company 

(GAO, CumPr) Aeieetettad.: 2 2s PIA OUR TONGS Dios 5!25(3) 
Old Canada Investment Corporation Ltd. .........0.. .10(2) 
Old Canada Investment Corporation Ltd. 

(6%: Az LstePrs)+ sestay:) s 2 PI. OOINE DIO SAGA Det Tie 1.45(2) 
Old Canada Investment Corporation 

Litd.-(Wt.) .. 4.5 +. Reweknemets « Ne LOOITISS gam 50(2) 
Olivet.Gold Mines Ltd... ... « AP )..96% [boleh HOWTe (4) 
Omega Hydrocarbons Lid... «+ «1. . PSHM Hd, BOO), Sod ‘07(2) 
Omega Mines .Ltd........ . PVIMOLA [AROSE 212s .14(2) 
Onaco: Petroleums: Ltd. . . «4... 4... 4 29OURIOige Rou .08(3) 
Qnaping, Mines: Ltd. . 24 047 ittamipelesed. h.aninM, Bee .08(3) 
Ontex, Mining tLtd. . . . 2.6.4. +00 kNu « OR Ree ee 38(1) 
Opemiska Copper Mines (Quebec) Ltd. 2. 2... ee. 8.10(1) 
Open EndjMines Limitéd A... ... .... BITE. 22 2 Re 831(2) 
Orangeroof, Canada Ltd, fla. As. ow... bh behsasot 5.25(1) 
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Opchan, Mines) Ltd, ty satesasiarens. b.ta dada eeaiM iH « 3.55(1) 
Ordala,;Mines, Ltd. :asocusicars, it~ bit aanidt muinerl! swibed (4) 
Orlando Realty Corporation Ltd. 2. 2.0). 6. ek ee bee 4.95(2) 
@rofine,Mines Ltd... ...,... 1 Avail 2eouoeedh shan 3(3) 
OrosMines* Ltd, :'s.. o..... . .. ..... .bhd oe senedieki acide .20(1) 
Ortega Minerals. Ltd... ¢. 08: .. 4.4»... ..bt).lenotemetel. bin .05(2) 
Orvalley,Gold Mines Ltd... .............. bid. emmualotied meh (4) 
OSE Industries, Limited,............,. ia] oO. eainihl- einer 4.75(1) 
Oshawa,Group, Ltd.(Cl. A.) ...... .... .bid veaiwoaedl. enon 11.38(1) 
Oshawa,Group, Ltd. (Wt.) ..., «. . «...bn1 zoatM oitiiaM. 1.50(1) 
Osisko, Lake Mines.Ltd.. .... ....._.,.... .botiensf agomoao 8 bs .27(2) 
Oargold Mining Co, Ltd... s. .pedismif (sbaasD} HO asqanH (4) 
Overland Express Ltd.,.The............... .bi.4 aetssinagiw. 10.501) 
Overland Express Ltd., The 

($.60,Cu, Cv. Pro. « bal tastemiund & earelave Bie | 22.00(2) 
OverlandsExpress Lid., Phe (2nd: PtsiPr)- .. . aistl.... 4 4.45(2) 
Bee UO CUSITI CS Ee ahs ts rere <u. psy kc od cd RD IR .85(1) 
Bace, Industries,Ltd., (Wt.) ....... .. .batuait noses d& ered biases (4) 
Pacific Asbestos Ltd... ....A. JD). botint.! astiad ok cine | 1.32(1) 
Pacific Atlantic Canadian Investment 

Ge IN ra eee ah eM RRM 5s oe ST) BS esis ty 4.05(2) 
Pacific Atlantic Canadian Investment 

Co, Ltd. 6%, Cu. A. Pr.) 1.5 ancisiotexd Gh cont beoliveh (4) 
Pacific. Copper Mines, Ltd. 5.1 casi. ble® momoldi C bromyk85(1) 
Bacitic Enterprises, Utd ow on. opin css: Ee, OT 1.65(2) 
Pacific Gas* Transmission Coy... J. . .. atime aera. docwe Hi (4) 
Pacific, Nickel Mines Ltd. ...., ...”.. bit esaihd aeiinasl! 2o%o: 31(1) 
Bacitic, Northern, Gas, Ltd. (GlsAMT 2 oo ae od eS 3.50(2) 
Pacific Northern Gas Ltd. 

(6-3/4 70. Cus PEanaee 5 5. hs rs HBS as ek ce OR 22.50(2) 
RacticsNorthem, Oilssid J a3 Ove eet oe Sai Ca bnaa .07(2) 
Raciticeretroleums, Limited, ..-... 4... eeeneoly 31.63(1) 
Pacific Silver Mines &_ Oils Ltdinaiy achteiaoia> amici. rat .06(2) 
Pacific Stlphupdadiaos oo: . 6. . Ashes SoS oS. bea (4) 
PRG WESCOTT ATADINES ILL sp as aie Babe oboe ule al Gwe 12.63(1) 
Pacific Western Airlines Ltd. 

MOOS GUS PRIA) tii cites tutes Sr cb Wee te Ed CREE tee bre 30.88(1) 
Packard Pershing ‘Mines 'Ltdz_| .2snill-bicd adn t. bod munsbes (4) 
Paco Corporation of Canada Ltd... <2. itE-eaait ie 1.85(3) 
Page Petroleum’ Ltdin. «oa,» hed BEG bias) 16 1.50(1) 
Palco, Explorations Ltd 72 20 bid wate Incentes el Jin .15(3) 
malliser Petroleums Ltda. 2 22424 22 tet gant Ieee ABS (4) 
Palmer McLellan (United) Ltd... .......) Be eornih4 hick? Biers? (4) 
Palomino Explorations. Ltd, © .. 0.4 4.4.4.2. zen sade! .10(3) 
Pamike Mines’ Ltd, ee... badiind Tisste® Ved2-b ~ .20(1) 
Bamour-Porcupine, Mines, Ltd. /) 7 bil 2asiit bidnotiosl 2s 1.75(1) 
Panacan’ Resources’ Ltd, ...)..).. -baticnd 2enibiok akeidindas 38(1) 
Panacea Mining’ & ExplotationsHtd. - 5 2. 2. 6S. -blorlAsing (4) 
AN eATMETICANL MUIMCS ele (Gears Accrea lees terete ne ee (4) 
Pan Canadian{Petroleums Limitediaswiaty 2... 3. ble 15.25(1) 
PancanasimMOusttiess let mergnt es, “Ure: } cnt + enc kets © ates 2.35(1) 
Pani Eastern. Corporation Lids"... ...fi.) 02 anidgsigoniet k .29(1) 
Pango Gold’ Miusies Ltd: . 2... wridgamorttiicki) 22.0 0. 2 <br (4) 
Pane Ocean Oil Corporation _A 442 44424099 Awa 11.38(1) 
anther Vines ete ttt etre os co cade aE e BEMRSEB LO he eeEY .20(1) 
Patagon ‘Properties Limited « .. 4.4. 1D). bri.(sheasD).2i nas 3.10(2) 
Paramaques Vineet 2. 8 2 BASH: cated! Ale Dip: .03(2) 
Paramount visnin Pe Cerri on Cees, A eS RTE ees .20(1) 
Patkland*BeefIndustnes*Lidtys «2.24.4. 2.bebeenii’ ve: .30(1) 
Park"Lawn €emetery\Company, . «2.0... .hhi.gia) ogee (4) 
Pate Mines Ltd?) 2A Un) Be a scala besos slid .14(1) 
Partridge ‘River! Mines Ltd... «. . .. 2laineisM eablivth edotalave® (4) 
Pathfinder Resources Ltd. +. 2 . sonmblivG « «oo + « « adtotele .92(1) 
Pathfinder. Resources Ltds(B..Wt.). Miav88 +... Coa a .16(2) 
Patino NV oO: Slee a on tae 4 shld eo aentegert ona 13.75(1) 
Pato Consolidated Gold Dredging Ltd... .. 2.0.0.0... 6.50(2) 
Patriciafsiiver*MinestLtd..' 02. « . .pranietulA. «2 > sble ». .06(2) 
Paulpic'Gold=Mines. Ltd... « ...0.4.0 .0 08 (del .dP EH .13(3) 
PaxiinternationaliMimnes! Ltd). \. . sashes ths. os. . Ste .01(3) 
PayeoiMmesilitd../9.. a an 4 OM KD RPGR) oes .05(1) 
Payette RiversMines Limited(A .13..8..92) bit ebeceD.4! .06(2) 
Payfair. IndustriessLitd:. 0... ... Dik sont ayuothessilovde (4) 
PCExExplorations Limited) 4... Ac, balimitl anoterolexS .nee 21) 
PeaceRiver: Miningsx& Smelting Iitd! syed lives. woiledaia (4) 
Peace»Riven Petroleums Ltd. ........ .bi enotigiolas Mamie 17(1) 
Reel-Blderiiimited sf... .... . jot.) zon. stiad walleY .quiokk 14.13(1) 
Peéls:Resouncesss:td. Jamtexh.... «wba zens bial) sree 141) 
Pelangio) Larder, Minesiitd. Jc... . .biJ 2anil sawi2. boowr .02(3) 
Pembina,Pipe. Line Ltd, (Cl, As), ot ubid eaciisolqad -bisits 7.13(1) 
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Pembina, Pipe, Line:Ltd,(Cl. Bal vasqmoD auiieves JID. > 7.00(1) 
Pembina Pipe Line Ltd. 
(OD 1CuyelSt-PM) os 1 ad. « % «+0, Qe, date .GD OIBRADO 2 48.00(2) 
Pembina Pipe Line Ltd. 
(6% Cu. Ag 2ndPr.).iGxd.ors, . « hatin) aoMiveldsD ri 25.50(2) 
Pembroke-Electric Light, Cowltdd..vibiAy.ed? «0D aeurt xi 27.50(2) 
Pend. OreillesMines;&,Metals.€o. _. Resist 2aa€) nox suinses 75(3) 
Pennbec Mining*Corp, (om, Lic, «:, «>,» bastion t each aelesr4 (4) 
Pennington’‘s Stores Limited, ., .,... ofT. \bothmid vwarqmoD. 11.88(1) 
Péople:s) Credit, Jewellers) Ltd... :,. aatieid ears sinescine 9.38(1) 
Reople}seGreditacweliens ltd: (Cl, Asean)... .. 2... 9.00(1) 
People’s Credit Jewellers Ltd. 
(6%,Cus Pr) nigenSins Lad. . ««  SiRRSERIOD. 6% oc os 94.75(3) 
People;s.Department. Stores, Limited... .. .... {viv wa a 11.75(1) 
PEP Professional & Engineered Patents 
Lid. Lsieax Mirdne.3ited +... «dtd aisreniM ase1D- ter 35(3) 
Pere: Marquette Petroleums Ltd... ......... fadiati.} esai ador 03(2) 
RermoyGasicz, Onl slaimited| . 02 3). 5. 9, -,) adem Kon 38(1) 
Pershing, Manitou Gold,Mines, Ltd io miuslente’d maode ac’ (4) 
Pershon Gold Mines Ltd... .......,.,.. /,... bil eenitesolexd -o! 01(3) 
Peruvian, Oils. & Minerals: Ltd 7. vagamie asraiwesd. sabi 29(1) 
Peso, Silver: Mines, Ltd... .congusesA "bh sinasainol. sousvoverd 141) 
Resersonpked leake Mines Lid) 4 «9,6, aces ea anh entre (4) 
Petrofina,Canadasltds,. 5. aun O-n-. id) anoiaolar && a00n 21.50(1) 
Petrofina Canada. Ltée... ....,.,.,..+. +, bt amslorne ¢ 21.50(1) 
Petrol Oil & Gas Company Ltd., The 4.) 0.0) sudan. 1.32(1) 
Betromunespletd, atimec hse. os, s,s, «=, BR eleyeniiy -xeb .26(1) 
PetroquesteLidy. cag. @ Lit: htc. -«,-. +. ++, > DkiesosiM vevlie su (4) 
Peyio,Qils-Joumited... « .. <,.., «+, +, -,«.+, bh) so aminibbin 1.87(1) 
PBiaraoh Mines Lid ss sthnasicns, tet (A. 2) bd eaitessbsovt-C (4) 
Phillips:@ables ‘Limited, .....,.,....,.,.btd enditmolqxs ates 9.75(1) 
Phillips;Petroleum.Co, | ..ticsba) sani blotwedqo. onizias® (4) 
Phoenix Canada,.Oil Company, Ltd. h3.! .2anjl. unemilak o9 7.45(1) 
Photo: Engravers.& Electrotypers@btd.«h saioniiaA bh anh 19.00(2) 
Pickel, Crow, Explorations Limited poueielq eet sh. helo) asdow 23(2) 
Pickering Metal.Mines Lid. ,.....,. .bi1 .cao%} amniolax’ asd .01(3) 
Bick Mines Ltd. ..f .3, 6.5... 5 + bi eantiM dled. flor sedav@ (4) 
Picton Mines eces 3.4%... .4: 5... qi elprsnev, Isitewbal oadeul (4) 
PinepBellaMines;Lidagsnihtt sd... .. abe... 34 } @iespord 13(2) 
Rine Lake, Mining, CouLid, t.23.. ., oy... cs.) 4 oSdaeO is ,13(2) 
Pine,PacificiMinessLtd... . ......., -)-.bhd garitA-poliaeM ood 183) 
Rine-Point.Mines,.Ltd.t. jac. J.2c tL aleseniM iemestish oe 24.00(1) 
Pine/Ridge Exploration,Co. Lids t 2eniivitiexit meagiie sede! 13(2) 
Pipe Tree, Explorations, bid. fr 4... >, -. 03. SAORase® oad: 151) 
Pinex, Mines ;Ltdived ., . aadduQ) ob snosadtlat.sh-notieicio. .69(1) 
RiniraclenMimeswletde srt <5 Ge.) <tois. ae. vs, a byka) ay Ges Panay oie OE .12(@) 
PinnaclesPetroleums, Ltd... .....,., «+». (14 i VO, cl bell .44(2) 
Pitchvein-Mines itehodesist.... ab. 0. . qaarodio.... .01(3) 
Pitti}Gold, Mining, Co:Lidatiey. Cin, A: vaoQ, sD. B4\i - .04(2) 
Pitts Engineering Construction Limited, 
Ans WE ipcectere MAT eg AEA i Syiinip salen ih <a “ara ca Sel eek 14.13(1) 
Rizza Pan dinternationaliGonp. ...ob . .. aeliswoqwd. o.. ag (4) 
Place,Gas .& Oil,Company. Limjted) mint 22) vied sul 3 1.00(1) 
Placer: Deyelopment Ltidke’ . . .......omodeslsl... . a9 25.50(2) 
Blais, Petnolewmyeletay sh, SRA acute ta tn vn cm carp oy cee BOOS CON .27(1) 
Rlateau'.Metals_ Lidsnadedial. ...ab.... noitsreqioD. . . .10@38()) 
RlEnO; MINES Lt oT sy ioe cere oe ca erlen de tard g KOLLER IT eye (4) 
RolarispMinésyLitd any seta f°) 2. y enodeelod. 2.0). 28d: .05(2) 
ROI CON y GORD og Rta ise op cn cnep creme sa cence caked ee) COO Oe 3.00(2) 
Rélypumpdbtd.., ..apedgelah siued eb... .. selmaqio2 .. 2:53(1) 
Ronderay.Exploration..Co, Ltd. ,........), 4000 fy vad mats 1.15(1) 
Ronder @ils td... «aC Siti .).. .... saordsled... 2.3 4. 28d .68(2) 
BG OMUare IN CUSt MSS ILE alse can cy ee ty ow ap cuisine no: CROETOG Ce 1.50(1) 
Pert Arthurslron Orex@orpat. jn). 9b... . wodeiagiow... . 84 (4) 
Portcomm Communications Corp. Ltd. ...........2. 7151) 
Portcomm Communications Corp. Ltd. 
CAcsc Wit cere. Sh. S58 APM chon ee oo», dob OOM Dlon) molenaauG (4) 
RortyDovemGasy6eOil tds .. ce cecick ones cays oa at PONE DLIBG (4) 
PRortfield.Petroleums.Limited batunid eanil siiwAwoliey Je: 10(2) 
Portland Yellowknife Gold Mines Limited .........0.00.. (4) 
Potter, Distillertes! ltdencs.. 6... cus. eee DMA lRs Ose 3.50(1) 
Power Corp: of Canadajlitd....... GA 19) betimnt ailases 5.50(1) 
Power Corp. of Canada Ltd. 
(fe 3 Aa Stee) he oh Eber eeaeeeae, Saeed 28.38(1) 
Power Corp. of Canada Ltd. 
(5%: Cvs Ax 2nd Prd i64..4.).. .. (.49).-bi1 1 .2oniM. tevidl.sl 8.88(1) 
Power Corp. of Canada Ltd. 
(6%. 2nd Pr )Wks Pak. s. n  o L I) bid alsa. yobne (4) 
Prado Exploration Lid. aay... bit, oD traamgqoleved, actk 1.12(1) 
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Prairie Oil Royalties Company Ltd. .....0...0.0.0. 11.75(2) 
Prairie: Royalty. #ttihas. ied... . . FUR ee ae. BO (4) 
Prefac ‘Goncreté| Codatds ....-.+ 06. an ee ed WEL AG 1.45(2) 
LaGieldesBétomBréfac Ltée... .. SATA. . 2 el). AE 1.45(2) 
Premier Cablevision. Limited j..-..40 0. tS A 10.60(1) 
Premier Trust Co., The (Fully Paid)... se eee. 340.00(2) 
Premium Iron Ores Limited... .0.7, 28/9) 2, @o01M, Sia. 1.75(2) 
PrestonaMines) Limited. s+. «6 +o  . SORE, 929 6.70(1) 
Price-Company: Limited, The - .- .. .. S201. eaele, 4.00) 90) 7.25(1) 
La Compagnie Price .Limitée . .. .. i.) AISUQAGR MIL? 2.9: 7.25(1) 
Price Company Limited, the 

(4%, Cu: ProvQusgtdeces . .. STIR BBS Ss Sa y.2- 5) 50.00(2) 
La Compagnie Price Limitée 

(4%. Cums Priva)icn:+ < « « -QPUM A ATIONG WIBIEGoCl 2.3! 50.00(2) 
Prime Potash Corporation of Canada Ltd............. .03(2) 
Primer ,Group Minerals Ltd. 922.00. osjer oh os oe ot Seren atest ots DL .09(2) 
Probe. Mines:Limited « .- .° +... «Qht 2AISIQUSA SUSU DIEM, 4 .20(1) 
ProflexeTimited , -..» ft; sien edorce «os + os DOTTED I RRL © 2.20(1) 
Pronghorn. Petroleum: Corp. Ltd! 220)! DIOU WOME NE Bees: (4) 
Proto. Explorations. Ltd.-.. .- +. ...: 28. es 2A DIOL, Bane .15(2) 
Provident Assurance: Company, -The!-: 2/8121"! 3 2.82 Merge? (4) 
La Prévoyance Compagnie d’Assurance .... 0.00.00 0.000. (4) 
Provigo, Ines ..+ 1 45: oe ot es I OPE 4B TOE 6:75(3) 
Provinces .& Explorations, Ltdijcs 5-4 once .ny-1 ot BREF BID: .22(2) 
uma Petroleums Ltd: .- c-.9 0.0 cect nt et BIB? BA .84(1) 
Puma Petroleums Ltd. (A. Wt.) .0.0. 250. OF 280) OO 17 .48(2) 
Purdex-Minerals Ltd... c-.5 0+ 2 s+ soe 0 ich on op ton oto ee PONEEO) .01(3) 
Pure SilverMines Ltd. «6. 02 s1 sn. 8 2 on op cece bt at aioe ae 2.30(1) 
Pyramid -Mining Co, Ltd... p02 a ee PII AI 31(1) 
Q.Broadcasting Ltd. (CI.-A.). 2+ 2+ 2 cn er cp ot cn het. PEE, 10) 5.00(1) 
@uadrate. Explorations Ltd... .-.- +. «.- « DRIhL. OR) BGil .02(3) 
Quatsino. Copper-Gold Mines Lid. -.....-. 0.7 NSlONe? 24 10) 
Quebec Antimony Mines. Ltd..2)) .980MOV WO, GSR AINS .24(1) 
Les Mines d’Antimoine du Québec Ltée .... 0.0.0... .24(1) 
Quebec Cobalt & Exploration Btdsoy4 2000Mgigs WO JS .55(2) 
Quebec Explorers Corp: Ltd. -.-.-.-. Did Gai, 16M, y Seo ES (1) 
Quebec Gold -Belt .Mines-Ltd.<.+.- +... 5 0. ws. a SS 2 .08(3) 
Quebec Industrial Minerals Corp... 60254 os BR OS (4) 
Compagnie de Minéraux Industriels 

du QUEDEE » oe seeiaee ies See ce ce dp an I OE, OME (4) 
Muebec, Manitou -Mines:Litd.. :/.....-..7.22R Zany? SOBs ph2(2) 
Quebec Mattagami. Mineérals-Ltd.-.-...-.-...20 220i! tan % .25(2) 
Quebec. Sturgeon: River-Mineés: Lidia. noumpiokg4s Sebi = .10(2) 
@uebec Telephonie- }<\: ...-./20.6.-.¢.°. Mb, 2oRUeIgi AS, RIFT 13.75(2) 
La Corporation de Téléphone de Québec ........... 13.75(2) 
Quebec Telephone 
B.(6-1/3 %:. Guy Cv A Pr.) «6 ede SP ee sious tho) 14.00(2) 
La Corporation de Téléphone de Québec 

(6-1/5% Cum: ‘Conv. A. ‘Priv:) =<), Bit. gain bor 14.00(2) 
Quebec Telephone (5% Cu. Pre 

HON ISEMES) fea eine oboe cb ome hee on heme Ae ce eee ee 5.50(2) 
La Corporation de Téléphone de Québec 

6% Cum=>Priv.-195))%... barmnt varqme.d, YO’. zen). 5.50(2) 
Quebec Telephone (5% Cu. PT 

POS SLSERICS) settee. fs. Sabatae dss se seoeee ee eee nea Leaner 13.25(2) 
La Corporation de Téléphone de Québec 

(5%! Cums Prive-P9 soy oe. ccen ap su on Sh bce sho ae ee b3i25(@2) 
Quebec Telephone (5% Cu. Pr 

£956, Seriés), EP! OTAOUS Poles 592) Solecd, Aida dee ALD MOM (4) 
La Corporation de Téléphone de Québec 

(5%"'Cum: Priv! 1956): 5. ose BI 6D. nonsolasd.- veohags (4) 
Quebec Telephone (4-3/4% GE Pr: 

T965-Seriés)'< >. Fhe. c.c cts ccd scores es DEE 2onbenial ag 12.50(2) 
La Corporation de Téléphone de Québec 

(4-3/4%\. Cum. Priv. 196Dit .qaed -2eaotiesinusuneD rane 12.50(2) 
Quebec Uranium: Mining, CorpiisoinuininoD. . ) eu leernieo .18(2) 
Québenston-Goldaiithes wWidy 25.3 © eaep 2h pion 4 eee .20(2) 
Quejo'Mines Ltd. ..., 82a ja. OE OA ea reodl 3 .04(3) 
Quest Yellowknife. Mines Limited - botinzit aqusaloned blah .01(3) 
Quilchena Mining & Development Co. Ltd. 2... ...0.000. (4) 
Oitinte-Canlini Limited « 2:5) %e:2.¢.724 4+ we Dh parreliaei 1.95(2) 
Ouinte-Canlin Limited (Cl. A.) .......bi.1. sbans2 20. iad x 2.00(2) 
OsSIP MIDE eer Ee, GOTO AGS OD, hc ee 11.25(1) 
OSAP ICME CUIOMALES QUIIGE LAG, oo <9 cs anda. AI 2 ea 11.25(1) 
Rackla:RivepiMimes stde mist. st oes) nce A .06(2) 
Rackla: River Minesthtdl(Rt.):..2....-.2... C99 Bok Aww Re. (4) 
Radex«Minéralselidsiies, Lion... 22 5 ION. aa TN .08(2) 
RadexdMineralseEtda QWitas. Liss Ses ete on ince. ADO  - (4) 
Radiation Development: ‘Co. Widad.jad.... pil. nolisia « 3.50(1) 
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Radio:Hill Mines?@o.. Ltd.. Shoanied . . « . 24014 490 aoe (4) 
Radiore Uranium Mines Ltd... 2... 6s ie A 2G: .25(1) 
Ragged Chute Silver Mines Ltd. Ji). WojIOTIDY 68971, GORANI (4) 
Ramada ‘Resourcés Ltd 9.3 4 ac. je fs alot oe PRS CPR, OUIOIG (4) 
Rambler:Exploration Co.. Ltd... 4 wiejiinws « - ~ I 29M pTQ (4) 
Ramid!- International Litdty \ 24.62.1100 e Pa, SURE RS 24(2) 
Ram*Petroleums Ltd... . ~. « « « Julep eRisk @90IM, DIOW Noa .64(1) 
Rancheria: Mining -Co; Ltd, . «5. POM eaten, 7 .08(2) 
sRanchmens:-Resourcés: Ltda... GAs dt). DIL GuOT, BYR .60(2) 
Randi Malartic Mines Ltdic .. 6.0.00. LE%). 4 Que, BWI .02(3) 
RandResources’ Limited: tied... 0... DI. au, oaatoneie! 53(1) 
Ranger Oil (Canada) Limited .... ....... «+ .0.7, BME 9 13.75(1) 
Rank Organization Ltd... 0. WA 429TH EA BNEN2293(1) 
Rannéy:Gold Mines Ltd. !.td.... ..2?21Q 4S... ge oe DEBI (4) 
Rapid Data Systems & Equipment Ltd. ..........024 4.50(1) 
Rapid Data Systems & Equipment Ltd. 
(6ZoxClis CveRriiars Lag, cc cessed lnc l ty ek Oak 5.25(1) 
Rapid Grip & Batten Limited... 5 4..(.3..)..2)4 290g pa, 5.00(2) 
Rapid Grip & Batten Limited (Cl. A.) 2... oe 7.00(2) 
wRapid‘River ResoufcesiLitdies tad. ... QUABHA . ..... .. . QR O6@) 
Ra WTGOMET. IMEIMCS Tet dh afoeton. cog pots x eategat very ony acta Roe 2 a .10(2) 
Rayfield-Mining: Golbampy....... ... AUBUA . . «SFE (4) 
Raylloyd Mines & Explorations Ltd... 2... 0. 2 ee, .20(2) 
Raymond Tiblemont Gold Mines Ltd... 2 0 2 2 .02(3) 
Rayorée Minés Lids a wuxws- Withee ie eet 229A GIS Oy .40(2) 
Rayrock Mines: Limitedes+- bi. OD noiezimansr! esp i FEES (1) 
Reactor Uranium: Mines Ltdos & ui... BI. Asn, (S5n202 OF .15(2) 
Reader’s Digest Association 
(Canada) tdésita& Power Co. QIRRIOW, . oo. is canes 7.88(2) 
Sélection du Reader’s Digest 
(Gaihada), Tet6e < ci. 5 ceccr ior eeergeracey totes ee , e 7.88(2) 
Reéadyfoods-Btdiis beh « ~ LPM ARBONNE AI 1.88(1) 
Realm Mining Corporation Limited .... 20.0.0. 5.00.4. (4) 
Realty Capital Corporation Ltd. 
RO UTAG GD RES testa letn ishing axyerccta cn, « SOM ALT LES Seay aa 3.40(1) 
Realty Capital’@orporationiLtds (Wt)sSia ............ . 9H! .85(2) 
RRECONSTIVGREM INES TIL td a odie ca cece cn cedsbysei ss, riot, ce, WE .10(2) 
Redaurum. Red.Lake Gold Mines. Ltd}. of.) Auitigigt, ASE (4) 
RedcoatsMines#Litd., .-..- <del BORRE.2 19 HOUBTORIO, Qo67 (4) 
RedGons Gold Mines tetas, ose sacen spon, sarees a, ere ie PO, ot .03(3) 
‘(Redhill Investment. Corp.. Ltd.. .............. td afanewlqad | 4.75(2) 
Red MetaliMineswlitdine 4 aim. tatst.! nc. . DDI SOG) Jaen 06(2) 
Redruth Gold.Mines Ltd... 2.1. a4. (RAN) RUS AS TO, .02(3) 
Redstorie Mines! Lidyoratiod Lat... DI 2ooumelgxsd oc 32) 
Reed ShawsOsleranmited do. o.5 oy ot oe ca econ. st POE A 8.75(1) 
Reeves. MacDonald: Mines: Ltd. ... ..Q).1 2901Y) SARGUQION Tuy 1.00(1) 
Regentbranch. Holdings Limited ...... .. & i-:PSG02SA1, BE: 2:25(3) 
Reichhold Chemicals (Canada) 
Infdiveind. Resins Limited .6..4..) hs ZONE. ORFS 9.00(2) 
-Reichhold Chemicals (Canada) Ltd. 
AWitd)ioisl. Peieakeen Caieparation: ..l.¢..DiE 2orneubak aire 2.75(2) 
Reid Lithographing Cop Ltd.) ni. ... bi. nateoqiol InaIese 10.13(2) 
Reid Lithographing Co. Ltd. 
(6-1/4%.Cu. A. Phi)iue.. Mi aieiodioD, INOe: p92 416133) 
Reitman’ s)(Canada) DLtd sy. cs, ogg cece vn on cc on sk PONE 19.13(1) 
Reitman’s: (Canada) Ltd. (CleASparaihDeweit 2o0tiegors. Ao: 19.25(1) 
Renold Chains Canada Ltd. 
(GlyAwCu.:Pr,) +28. 5. Heliceataeic Saar SReeees (4) 
mRenzy: Mines, Ltd .. ice. cs OL BOTS Jose pie .43(2) 
Reprox.Corp.. Ltd... .-.. a. .0 5. ss PRCGIBORSY IDS) eee 1.70(1) 
Republie ResourcesuLtdy . nce cs sa sy casa cn ca calop cen Wee See :17(2) 
Revelstoke Building: Materials\;... .....n11 26004 toi SBR 14.75(1) 
Revelstoke Building Materials Ltd. 
(6962s PY.) <4 caniced sce se os (DE obit esomdesh hm 15:00(1) 
RevenuciProperties (Com ltd cz a.k.a te a ee ee -T1(1) 
Rexdale; Mines. Ltds je.) de derigeoiG blow. hotnbuegenGl aie (4) 
Reynolds Aluminum Co. of Canada ~ Ltd. 
(423/4.% Cu. Ust-Pr.) sia. ORD Ore, Biba) SE 64.75(2) 
Société d’ Aluminium Reynolds (Canada) 
Ltée 4453/4 %. Cum. .Priv’s) @ s.« cain anime os oe «ER 64.75(2) 
R.A:P; Canada‘Ltd. (Cu. .Pt..Cl. A.)batinit an 19v.Gb Sian (4) 
Rhyolite-Rouyn Mines Ltd. ................ 4 eineubal aster (4) 
Richan: Explorations. Limited ........... 29tigit asnumiolgadt & .80(2) 
Richeheu: Vaudreuil. Farms Iitdi gadiame 4 .gqtaivi qevie, 29889 (4) 
Richfault Explorations Ltd... .... :... wt amvalqued a9vi2i ages (4) 
Rich Group. Yellowknife .Mines. Ltd.... ..., .. .. bolum a9bkd-1 .21(3) 
Richore ‘GoldeMinesIitds 41 aeke) Sete see WO29H 198 (4) 
Richwood: Silver: Mines: Ltd.. ......... tL aoa, tebe ojm 2:10(2) 
Ridgefield Explorations Ltd..... (.A./.) .5J.1 said sqrt snide (4) 
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Riley’s Datashare International Ltd. siswaaQ .... ... 2: 1.95(1) 
Rimrock Mining Corporation Ltd. .......2...0. 00... .50(1) 
Rio-Algont i Minesulitdin lade. on a el tn oe 1h £Y1'§225(1) 
Rio-Algom Mines Ltd. 
($5.80-CadiAcclbtPr.) - 0 hE 2ROHRIOIGAS . 75.50(2) 
Rio*Plata Silver;Mines Ltdiigsqinoy | oy... , SERED! 107(3) 
RionRupunund Mines Lidie) «8G in ct ee .01(3) 
Ripley ntemational*Ltdiis os 7. RI IMO On 3.80(2) 
Rverombevarhs tdi. 0. Pa CO SIRE enon 2:25(1) 
Riverside Yarns Ltd. 
RCL PAPIGHNEV Prjiontedt (Cl BY o.2.canl ees 2.75(3) 
Rivieracindustries & Resources ‘Ltd... eae .22(1) 
Robb vMoniorays Manes! Iitd, 880: oe ees cane ce ete .01(3) 
IROLOHMMInkestLrd, 1008 1 tc). 3. OS ee ES ee 50(2) 
RovinRed-Kak@Miinesvstaiey Ht Sires cet erste. os 501) 
ROGiInSOH le SO CO Eta ee 0 Lea se 37.25(1) 
Robinson amen Cor tds (Ch "Ay. eases os tas 36.75(2) 
ROGKSOM Mes: Lintited © °.5 5 ee eee ae Tir tonet LOL) 
Rogkane Mining Wtd! 5 2: RRL eee ets 23(2) 
Roastrommychowknite Minesoutd. ao, =m. «auremonmar.. *.o: ae Ole) 
ROkKOnSVones: Lidar 2 & i ee eee ees ee Ole) 
Rolanereapen Gomiamnited: (Cl, Ay,). se wen meee tee, Yan SA KOCG) 
Compagnie de Papier Rolland Limitée 
CORESAS ME Micars FARO: 9 v7. 7 eR ee Se, 3.10(1) 
RROMAIC MEAD eCL AC Om stind ten ( (C1230) eka meter anne ss 9 De (2)) 
Compagnie de Papier Rolland Limitée 
KC RTTS Peat MAO tc Ct crt he ee OEE eS STE, AoE DISD) 
Rolland Paper to. lamited: (41/49. Cie Pie) a ee ret ek (4) 
Compagnie de Papier Rolland Limitée 
(GEA CORC timer ErtVveayy of. 1. 10.) Pe ee, BERLE ee Ine LPAI E eS (4) 
FOIE ENIS COPDCEVAINES LAGS oats Atala aan ea, he eee .34(1) 
Rural eC OrpOranlomeeUlen 0.3... tt ee eee ange ees 6.10(1) 
ROMpeImTa UL CIS TOL panel Gie’, "os 28 wed ons ta eam abimaanret case (4) 
Ronatds-rederstedt itd,” e300 ee, Wee et 13.50(2) 
INGMMOCOLGO IC VAINESSISUGe em ac etre SENN Meet ON er tencnys te a RiP R Ero t (4) 
ROM Oy SO Tam WEneS 1steG evo. ale ieee eas sew a re) 
tse Olay eC OF i aa. sts ye ee a ee. syed bl Wo 
IROSCB ASSL VELNES tL Cae Reet ae ne Tin aan ee ee Seer, he .29(1) 
RGOUnMansOmealleniall;Canadaetdye 29, one oe 16.63(1) 
La Cre Rothmans de Pall Mall 
Garacdarletceimen 14 * 0 meaeeeel her ge SOR a en Sete un wana Tt E 16.63(1) 
Rothmans of Pall Mall Canada _ Ltd. 
CGS OR Geel Stae Tite BARR eat ca ee ee gehen s 82.50(1) 
La Cie Rothmans de Pall Mall 
Carter in ibe (ese Yan Gui 1B ing) skeies > ee Se ee 82.50(1) 
Rothmans of Pall Mall Canada Ltd. 
KOO On GV ere URE ES) steers oe Rene, poe ee bee 19.88(1) 
La Cie Rothmans de Pall Mall Canada 
Iteen(O=51.57 08 CONVETELIN its cement epee ak ea hie 19.88(1) 
Rothmans of Pall Mall Canada Ltd. (Wt.)........... 3.50(1) 
La Cie Rothmans de Pall Mall 
Ra ICe UE e aeatc gee ah ce ene 3.50(1) 
Duyn esx prorabiOny Lt... yng ey ete © one oi ee Eh eats .07(1) 
Rowansconsondated= itnes Ietd) 9". cee: oe cn... .02(3) 
ROXIMALKENVIINGS Let eeey wert a ty 2 bee ec eee eee .04(3) 
RovaleAgassiz Minesplide 2. 4 sym dey: besten: § otucsAn .28(1) 
Roval Bank of Canada, The.) "ssc ks apy hare oy bale 29.50(1) 
Royal Canadian Venturés Ltdy. . = -sana 2+ fated F otennc 1.02(1) 
Reyal Oak Dairy Ltd. (CLA) ory. opis) wactens Fo erac 12.253) 
BovanOak Dairy Lids (Clitba) tamisanttl Jonnitersmend vienaiat? (4) 
BOvVal nist Ompany y ENG: 2. . Be Tsnemenn weniniive cob 37.50(1) 
Ramnoocwie Siist NOVAl Suk Wale Ie, 4 a s+ oes Papeete 37.50(1) 
Royal Trust Co. Mortgage Corp., The 
gOS TRACE I) aie h Pk ay Eh ois gee act Th taney rs 14.25(1) 
RS Re Dw emitted ya. iy) Ail Ramer tus eared One see ae 5.00(1) 
Ree lermiteds( WiC) Seika cles) lec) al omnanea kt. cent 50(1) 
Res eMedia. oaths aoe. Aaee x ke S orayitcantrr gy A ohircas 3.10(1) 
Rusged Red Lake Mines Ltd... . . os ~.oeb3d aoniM -vise .01(3) 
Russel Holdings Ltd. ............ 5+.) lesotiemwinl seneki 3 1.08(1) 
Russell FoodSprnnitegasigl..: - + 2+» + gauoHe:. «.. +. Tule (4) 
Russel Gtd. 3 bushi (ClyA)). 8 ats, «2. £59 A WORtone 9.00(1) 
Russel Ltd., Hugh (6-1/2% Cv. A./Ist Pri) it yonciioo ae: 20.13(2) 
Ruttan, Lake Explorations Lids... ¢-s)-.... betintiJd.25niMy sak 37(1) 
Ryanor, Mining, ConLids .. 4 ceniiqed-. +0... +1». DIE. 290 gre .14(1) 
Sabina Industries Ltditssces. .. .... .. «. agus >t -» ab eon. ¥ 2.35(1) 
Safasi Explorations Limited ............. .btJ emusdianmell soay: .23(2) 
Saint, Fabien Copper Mines, Ltd... .............. Dit 290M, s2m .07(2) 
Saint Lawrence Cement Co. Ltd..(Cl. A.). 0.0.0... 09) 004 6 36.50(1) 
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Saint Lawrence Columbium & 
Metals Cot... Bry ccc acon betes tx oss MIODIQUAY, ve 19 1.00(1) 
Saint: Lawrence. Corps Ltd.. .. .... . .211 abane) 21al2e2 brac 21.00(1) 
Saint Lawrence Corp. Ltd (5% Cu. A. Pr.) 2. ee 63.00(2) 
Saint. Lawrence Diversified Co.. .... ....0).1.29nUM. nOhion. Hr .65(2) 
La Compagnie Diversifiée St-Laurent... 0.000.000.0000. 65(2) 
Sain) LuerExploration Gos Ltde:: |... ...... 2018 Wren .16(2) 
SaintsMeurive Capital. Corp..Lid..... . acces eel ID PB! .70(1) 
Samson! Mines).Ltd...... «.... dat att0.) BormM i9qgoU caw, .02(2) 
Sandwell & Company Limited)! 00.02 Suomen. 5.75(1) 
Sanelli-Pools sLimited.(Units sium GaumomeJ. gigi.) a0 45(3) 
SAN BaMO! Cos pLitded 2. oo sy se oe era or oy DONT BOTMZUNE . 2. 14.38(3) 
Sam Jacinto .Explorations.Lid. ... « ...... 6-0 28 %.Q ener .09(1) 
San Judas Molybdenum Corp. Ltd... 2.2. 2 ee. 40(1) 
Santack Mines Wetd! Aa Pay ke eae cy selog nen dL eortaaord pole (4) 
santa, Helena, Mining iLtdited ., ....... bib (oadayQ). 430 iv. smni20(L) 
SantasManiaMinesoltdic. ...... 2. ce .- 1 eon taigiesS, ap: 310) 
Santa\s Village-Lidsurtond Did .o .eniiM atstiom nen 10.00(2) 
Santiago Mining & Exploration Ltd... 2... 2... 2.0, (4) 
Sapawe:Gold.Mines. Litdiiacivial ......... ol a edbenmnt nal 03(2) 
Saratoga, Processing .CoPLtd. «2.0... a... AL 90, pA 4.40(2) 
SarimcodMinese Tet seh: oc ia ce oon ne onan one oe, ATE ONE tov Ui 02(3) 
Satnoihdeidteminicn Tenis... + ..ccseeen Ohl. alpiagiM Jaul) Tate (4) 
Saskatchewandbrsé to Loani Goss .imarai. ......,........7avile (4) 
Saskobay MinesWnek s:2 fetes Tlie. s on ca on on on ot ot cn salted CLS TOOL: 34(3) 
SastexwPettosMinerals. Ltd. 8 ob. e. een sn ORL COAL, YE) 29) .07(2) 
SatellitesMetali MinestItd)..€: 4 .<.......-..:. .Dh4 49m qu t-te: .06(1) 
Savanna: GreekuGas & Oil itd) . 2... c.2 0. 10.2 BART FSY lie (4) 
Sayvettédlsimited: ¢Neviie.Ammerixe).dte....D014 eon 4973 4.70(1) 
Scandia Mining & Exploration Ltd. .. 2... 00.20. .11(2) 
Schneidera mimiteds Uv Mi « sacw a cesn case ss Ath OPI), Sah 11.00(2) 
Schneider Limited, J. M. 
(Baus Cvs Pris. Lgoiitert: .. sc. .<cn seen bd 290M ti 8.25(1) 
Schneidersiimited, J. .M..(C. Cu..Cv. Prk 200) wiliM-ravite (4) 
SchottdndustmesiIncivs! io Ad... DI Aan, nasal, 3 5.50(2) 
Scintmexyplentiitedat-Ljeritae. fat, wh, ty ..2 0h 290M, 296d, 19VA 53(2) 
Scéintrex: imited!. texarebOhs. Ws241). 2 insmgalsved, Aatip) 2.90(1) 
Scopé ResoufteesJiidlimritac: (Cat. BOLL. 0, SOM og bia 3g .13(3) 
Scott. Chibougamaw,;Mines Ltd? y..%.4... 201. cao) Dlaiie 12 .01(3) 
Scottish & York Holdings Lid. IW .&) agheanrM, Dloui¢. 3 9.50(1) 
ScottshaSalle.Bimuted...........0L9W ..403...001, 2anih, Dlsitie 4 9.13(2) 
Scotti Misener Steamships Ltd. itraws.... .Di4 2aniM 2abi2; 2.:50(3) 
Scott Misener Steamships Ltd 
(5-1/2%:.Cu.. Redeemable Pr.). .......- .pkeiweoniM Asie: 7.50(2) 
Scott Paper imated A. Paes...5 .sewceencys POL DARIO: 18.50(2) 
ScottispREstaurant Ltdid 44. Les, JOS enol Daanaric 15.13(1) 
SGU. Industries Ltdipmins + acs ass cone oe raltiteeoiiM ashe 3 1.75(2) 
Scurry-Rainbow; OiliLimited.......:.... 2d. 250M, duviane..; 16.25(1) 
Scythes: and: Company. Limited.“ 2.)). 011 2aenbal Dacw: 16.00(1) 
Seaboard Life. Insurance:Co.. .(.&,.J9)..Dhisemmendal baoy, 2.00(3) 
Seaway Copper Mines Ltd. «............4...5.-- RMI enoegin 83(1) 
Seaways Multi-Conpalitd.: ! 205 Wi... Doturu.l 289c-enne 8.00(2) 
Seaway Multi-Corp. Ltd. 
(GusievarAunPr, pated £1066. WT. dnd. ccoe descents 5.88(2) 
Seaways Multiz@orp:. Lida QWit.) 905. Wd ........ iL eam oan .94(2) 
SetasCeniphsal Ago) ied. LRO8 Wr}. ...c0. MORMON 4 10.31(1) 
SecondoMiningistd | iasitee. (Joe. Wb enuosiunshy. 7 10(3) 
Sécurity Capital Corp. Ltd. (Cl..B.)W.) p11 gaianinsuseM. 3.90(1) 
SéémaniMinesistd! Wit.). .....4...y.a-sees-.- DUS 2laieH anil 25(3) 
Seldore Mining: Company Limited .......... D1. (peda). ae .40(3) 
Sélect:Propenties Jt... 5... -4s.25-0-.. eh ani blood wad. 2.45(2) 
Selkirk. Holdings. Lids.(Gh Ac) ..!.. devotion.) 2atriembal, fage.: 17.00(1) 
Senion GasiczaQGilebidhond soc cc. is ou. LMA. cues eee ss ERT (4) 
septembenIMn CoppersMinesuitd: ......... (7. dal Sil =: .10(2 
SetonsliakeaMinesattdwbniPioé:.... .. ealtiwes 2... . IQhe (4) 
Shares Minesi Gs Orlsrtde yw. cd ack Nowe won cas do ch EOLA. Ge hd eae 12(1) 
Shasta-Minesi:&. OilstitdaiPiogn ....... foals... .. . AVEO) 
Slaw els tec Ble; Em trcaca a: ann: ae Wire aaark GATE the. Seow 5.88(2) 
ShawminaExplorations| Lids ace. GRE ROSNS.2. 1D AIRY AQIRIK (4) 
Shawnee. Petroléumsiktd: 2.44 Jal). .i4. ADOBE. 10 ASAI 18 .09(3) 
Shawnex:Muneés dlimitedatiese.J.id.. Ii 2Q07URas TORY A2IB! 15(3) 
Shaw, Pipe Industries sLidous iid .......-... Dh. 200M, On, 8.00(1) 
Shéba: Copper: Mines Wtdé 1.03. .......... 60M rod baniaiwG ok 22(1) 
Sheba, Mines: Litdyaawial boevicws-Lal: Di. 2901, BWEHO: ngc .04(2 
Sheldon:LarderiMines* tds ae. Chevette sace shen yon ce Oh eis .07(3) 
Shel]; Ganadatiniiteds(GlatAg).. «42+ .s nonce. PRS. Ba UAVDG) 3F25(1) 
Shell Investments Ltd. 
(61/2 Fog Ge Gyr), Te bgh. occ cs orcas a. DRIES, ZATIONS ZY SIIZSCL ) 
Shell Investments WhtderGWt id o-oo, co cco ssh ck oneeetlonsnien neds 17.00(1) 
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Sch. VII 

Shell Oil: CampiaayioQonrw ey. WO .oomgawedk se... ss dis (4) 
shelter BayeMiinine. Corp... 444 4 wa A A ae .21(1) 
Shepherd Casters-Canada Ltd. .........btJ.q1aD aonemend. 4.00(1) 
Sheritt=Lee Mines Ltdtad 4 .w Pe iid .qie) sonar yeni te .28(1) 
Sheritt'Gordon\Mines, Ltd. .). .. aD betiervad aonsivnl. 15.131) 
Sherwin-Williams Co. of Canada Ltd. 2.2.6. ee: 13.50(2) 
Sherwin-Williams Co. of Canada Ltd. 

C71 Cover) Law... « « > btdageD dete sehught. 89.00(2) 
Shewan Copper MiningCorp.. Ltd. ........,. Bhi saci aoesak (4) 
Sitield! Development Comlid.,. Thesatimn2 vaeaduy D6 Paves .80(2) 
Shore-to-Shore Corporation Limited .........00.... 3.50(2) 
Shtully’s Industries. Limited ..... «4. 4a ~BIdT.GD one 4.75(1) 
Siebens Oil & Gas Ltd... .. 0 - Db. anoheiolaxd. cinios 9.00(1) 
Sierra Empire Mines Ltd, . .. .b)1 oqo? mamachdvioM-cahy 1.50(2) 
Sifton Properties bid 0.O) 4 Aue LG, 2 « DED cont do 3.60(2) 
Sigma’ Mines (Quebec): Ltd... . . .. «..5ub anim erste - 3.75(2) 
Silbak Prémier Mines. Ltd... «4.2.5.4. 82 sequel eee at .09(1) 
Sileurian Chieftain Mining Co. Ltd. . ...... .. .&i4 .oasllV¥ 2‘at .09(1) 
Silknit bamited? 400. S.orP.. Lad aronerelaxet Bonini one 22,.00(2) 
Silkinitisemniteds(S%.Pr.) . 0. a a ss a eS low) ov. 37.00(2) 
Silimonact Minesibitd. omeany.. .26bit wo) -oneesood sacle .27(1) 
SilvereButte Mines stds GC ASSUIANGS, .. bilan Coat .07(2) 
Sivem@hiet Vincralslgtd. a a Ae eee eee .27(1) 
Silver Christal Natural Gas 

SeiMinetalsvpid LAG, «a aha a, ey Sate Bue .45(2) 
Silver CityoMianes Ltd. (0). Yh), 3 23 bil eleseae A-oveL xomed2(1) 
Silver2Cup "Mines! Ltd, . .. .. 2)... «+. « biet-esatht istsi eile .20(2) 
SilvemBureka: Corp... -, «2. .« Di HO aes): Loe) boas 381) 
SilvertKey Mines Didi te, on Ge ca ae 4 Delete Shey .05(3) 
SilverknifesMines*Ltd)).. 4.) .b3.1 achterolaxe o& acta siba .05(3) 
Silver LakexMineswistd (40... 2.04.24, VEE ibotintn b reblendst (4) 
Silvermaque Mining: Lids. bbtionid «2... 6). obien .18(2) 
SilveeMemiMings IoMdate tla. 4. dec a CA .03(3) 
Silver:Miller Minésibid a Vere 2Oy72iv. Cetin: 2b bien .05(1) 
SilverMonarchiMines td ia), 28... .. «... 7) Sal -esrianbal Horse (4) 
SilverPackoMines ‘Ltd, Lath, on... 3, <0 DL KBR (4) 
Silverquick Development, Co. (B.C). Ltd... .. .ubelirae) Kei 12(1) 
Silver Ridge Mining ‘Goa btd.ore., ...... ++ -bhl esses ac .O5(2) 
Silver-Shield Mines Incie ......... bi esrhe ies mEROdIAC: 3.10(2) 
Silver,Shield Mines Inc..(A.. Wt.) d31 aenibloB. hey & a! 2.19(2) 
Silver Shield’ Minestinc. \(B.. Wt.) .. .. ...... batraih alis2at 2.02(2) 
SilversidessMines! Lidimaa.3. 440. a3 ecidemasié asnacibt. tt 07(2) 
Silver Spring Mines ines 00, . nendeiM oa. ce 58(2) 
Silverstack'!Mines=Ltd........-.... 4.79 sidemeseat pe wD. PR .26(1) 
Nine Silverstacku_ tees DOuUne. 6. \UCDEe.. .. Rete b wend .26(1) 
SilverStandard, Mines Ltd..............,... 2b lasiieiesse! 1.10Q1) 
Silver/Star Mines’ Ltd. (iekiss e940 +. $10) a Bed ere ae © .10(2) 
Sifver Summit’Minés Lid. &Y........ bSrHaIaURG. woeMen-wr 02(2) 
Silverwood-Industries Ltd. (Cl. A.)aiiaid vaaqmioD bar 2% 15.63(1) 
Silverwood Industries td(Cl. B.). .o sansuwient su tse: 14.75(2) 
Simpsons-Uimited:, :.i.3.2.2.:.2.s.2,2, aba eo0iM asageD ye 22.00(1) 
Simpsons-Sears Limited ...0°........ \2 MMS O-08ave ve 28.63(1) 
Sintra Limited! Y.. 3.72 bieD-HigME sa sor iP ss es ee Pe 5.50(2) 
SimirasLtée. bs. 7 A OP RORE. 3 cl Rie ee 5.50(2) 
Sirmac, Mines) Ltd. :.:.:.2,22.:05.: CM): bkl ete S-ale waves (4) 
Skelly On Company: .;.. .. 88. .3.... AEPSRUP ERA a eine 45.25(3) 
SklarJManiifactiining’Ltd.. ..:.:.:.5.2.:.:.2.:.+ BRE geal h. ab: 2235(1) 
Sklar‘Manufacturing: Ltda'(Wt.)4 ..{9) Je? cone) tani. whine f(2) 
Skyline Hotels Jeimited:. 4.2.2. :.2.5. sis. 4. 5.2.2 Dad Soni 46 99251) 
Sladen (Quebec)ulitd. ... ...8°. bolimnid VARABIGO 2nthiM srobise (4) 
Slate“Bay'Gold! Mines*Etd. -.:. 5.2.2.2. 42. - bileeshiseord fo 302(3) 
Slater Steel Industries!Mimited... 4. AI) bt. eauibiol 10.00(1) 
Slater Steel Industries Limited 

(5-1/2% ‘Gur Tst'Pr.) ... 89. bt ese eeeeD. UM Sedar 13.88(2) 
Slater Steel Industries Limited 

(5-1/2%* 2nd Priy INI SAP celal see aliOse saniMl: 13.75(2) 
Slater Steel Industries Limited 

(8220: GGe PP: «03:8 csua.t. seals. ss SP be 15.00(1) 
Slater Walker*of:\CanadasLitd?2" ... ig anonstolgss sist 13225(@) 
Slater ‘Walker of ‘Canada Lid/(RE) 9. Reh emiusicrniiod sanwst2 (4) 
Slater Walker. Securities Ltd,.......:,:.. bavi? aan ken 8.00(1) 
SlavesPoint Mimesvitd (its, Oa)....5..,1 ae esiheubad seit ww .04(3) 
S.buDiversified:Corp, Ltd. 4..ts. 2,3. so eeaiM 4eqqeD § 9.38(1) 
Slocdn Ottawa. Mines Lids... ....4i4;s: 0.06 2101s DE BOM Bd .69(1) 
SiMcAl. Ince. Me AAG ssc. a DR seni brn l-aobt 50(2) 
S-MUindustties itd? 449...U855 1... dads (2). bstimil ebsasD. [ole (4) 
Snowdriit'Base Metal Mimesplitdyal. ... . 4.44.54. HE W3(3) 
mobeysnStores Limited tok). bons dae Td GO Oe 6.75(2) 
Socaiitée Uenelopment. Coe. dite... HW) bal einemicoadval il 50(2) 
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Société Générale de Financement 
dus@uébee ie Moms... bik softsiwaoD- wath seni ® (4) 
Sogenal Inowy; Soyer .Nimes. Lid... 42 Sid -aenie meg . 14.5001) 
Sogepet Lidiourves A Mgagit ~ <4 sw oe os oe 1.22(1) 
SolarExplorations: Ltd... 2d. . 4 4 5 - 6A Ay DOS 28P - (4) 
Solidarité Compagnie d’ Assurance 
j@esur FaiVierinis Lil. . 2... we es Bick oan Ingebag oie (4) 
Solomon Development Ltd. ........ eT Tancitermatntsel 38(1) 
SolomonsaPillarsiMines Ltd... .... 2 «a « 2 HVE open Spay (4) 
Somerville Industries Ltd. 
O52. SOx (Dis Eh aes tc ne ee we Ne at 40.00(2) 
Somex ices, arada.Limited.es san Par ee. ae ea, Winer ete gee Sa .83(1) 
Southampberessilnimited... ... . « . > « Heh geen Oia 73.13(1) 
Saute DitaultINimes tt) 2. . S02 ok «ashe eee .05(2) 
SouthernsPacificcPetroleum: Ltdivt. 1i).7 a citekoenta F hes .. .08C1) 
Seuthern UniontOils Ltdivetems: |: + ce. ety ag kU OES dy (4) 
Soutie PacificyMines, LAd.. 5.27 yj. aeaxn myons Ary ake aiies Pe eee ene (4) 
Sous Seas: Midingchidinited. . a. os 2 Sie poe + Uap ROL) 
Souda Winnipeg dimiteduited.(C)...A.)... ay 2 gach Roe . (4) 
Spacemaster Mineralslidd.. (+... «wp watey «athe oneal <p (2) 
spatMimes/Lidines tid... 3 ia aacegee ay lg sacle Sa .05(3) 
SO RAINISIND IEMOREN IES TLLGY 2a ‘nigorual get ad tal corn G2 ch ee a (4) 
Spat Aerospace, Productsbtdyns Gi. ol an fo wae ang 1.65(1) 
Spatlingd_ tdlugreorge iid. Mines Lal. ee) ee 8 2.40(2) 
Spaltan MMIMSehVICES tds yp A igen gt ue oun ove Ce een eae 50(1) 
Sportank Explorations std. ion Gye oe ee Ep an. ee tens Sch) 
Spaltex Ole caiGase tae, Lkey ss 5 ks) 5 coe Moret eens Ie ae OS() 
Specttoar Explorations, Ltd’) Ayan. = alee eee ee .13(2) 
Speculators Bundilid.. ssc 2.2 st Rive os fe fa! ee ec .42(2) 
SpenlioMines Lid. ..dlai cs). ... Redes ee a LOG) 
SpmaiPercupine Mines Lid. o ig 0 gon ee ne ele ue een eee (4) 
Spuiltvliakes Mineseltdis S Sie us) eee ae pene eee ant Meee (4) 
SpPoonemMMines SAO insulted Mw seat eke 1.10(1) 
Stability Life insurancerGo. 0 2... CX ORR ae tea (4) 
La Stabilité’ Compagnie d’Assurance-Vie 2... ees ee (4) 
Staffordukoddststdorveiy Lia CWE ees ca. tule ae 2.60(2) 
Silas ‘explorations @AMinmsg CocLigy, oe cya + ew ale a eee .02(2) 
Stallstake’ Minesslictd 20 Wane Us ae cae aes < tenons .89(1) 
Stampede mtermawonalwNesourcesueEtd a. a es ee <1. 4 OOUE) 
Standard Broadcasting Corp. Ltd... ..... nite Raed bt ye 13.00(1) 
Standard *Fuehi@omlttds (421/29 Cu. Pra). ek at a eee eee (4) 
StandardeG oldaviimeswlctd. sesh ea oiac capi 6s acta enemas eae .07(2) 
StandardeNickelkMiinesmiLimited: 7) 2. 4) sal, een mg ee Ge) 
Siandardabavine® aoulViaterials VLtdl os, a yk. nemesis 11.50(1) 
StantieldsW tdsi¢C Agnes | i wee core: veces etn ay Cana ee (4) 
Stamifel dsietd ney BORGER T AE: .7.. oc) vont peace toe ae ree (4) 
StanfordeNiness Daas Bate. 5a. ce Sie, oer .60(1) 
StannexaMiinerals [td! = 1). Reema sot ei one .14(2) 
Stantocke Uranium Vite swIetde: simu a arees see ere nyes fi) #) 
StvAnthony Mines: Ltd aes Se ee ea tee (4) 
StamllbakesGoldmMVuines sO cc esees ries 11 pects (ater eat enna .05(2) 
Steeli@owot @anadatlttd hilhesd i: a + ark sae hens ee 26.75(1) 
_Steeltree: Group InG any apa. 41 Ee ele en re .95(3) 
Stesliree"Group ner %' Cu. PE Se Ort ek ee ce ee 
SteeprRock sone Minesm std vst) <4) 5 4. sess eee eee eee 2231, 
Stéetleys Industriesdls tae tee Paes sone sat nl a ee eee 7.00(1) 
Steinberg’s Limited (ChaM) <0 0 oc ee) 
Stembers Monaitee (Cat Ar)io ea te te van oe ens ei ieee 22.88(1) 
Stemberg sclimited (6-1/4%' Cu. ASP. es + Tokes erie 77.00(2) 
Steinberg Limitée (5-1/4% Cum. A. Priv.) 2... 2 oe. 77.00(2) 
Steintron International Electronics Ltd. ....... tee OTD) 
stellake Minms-Company Ltd." YM ee 111) 
Sterisystems Ltd?" 7 a st ee, ee 15°25(2) 
Sterisystems Lid. (CIRRIO™, ot) a et. a ee 15.50(2) 
Sterling: TrishOorporatiodS.* 0 ott ot et tit ate et 8.25(1) 
stewart PakealronsMines ‘of ‘Ontario Lids" .".9.7 et oe en W15(3) 
StiJames Resourcestlitd'h.-.+ 3+ -hh.0 Pt Oe ee 1.70(2) 
StMary’s‘Explotations Ltd: o>: o> ar a> at ot ta a SR eg .04(3) 
Stormy: Mines Ltd: 0a eune o Pit ARR ae! DOP BSE .28(3) 
Stuart House International Ltd. ......... 4, 22g rh, (SHBAS(1) 
Stuart House International Ltd 
CF (Cur GynAcPr) Lathe. es cee Ley A) 6.75(2) 
Stuart Oil Company. Ltd’? DUAAA., -¥./ oS\L-o),. neon. DEL & T.15(2) 
Studer Mines: Limitedssins. (ty... Dt BAONRIOITAS SAAT 8) .10(2) 
Stump-Mines:Dtdinws Jol... ae BEE OD gai gem .08(2) 
Sturdy Mines btdw knte..Mi08s. a a 6 DRESS tiaubrab. say .14(2) 
Sturgeon Petroleums Ltd. ....., ....... ati enetigiolqead halae (4) 
Sturgex: Minesthtdi ies. ls... bil esadaaqqeD teidee .21(2) 
Subeo Limited sy e).on « Ws 49). .bRLL.oD deere? const wee .10(1) 
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Sudbury Contact Mines Lid. 2 Hil aseieisend eerdizaW belk .25(1) 
Sullivan’ Mining Group Ltd. .’. . sirjudiagie. ss 2.70(1) 
Groupe Minier Sullivan Ltée... . .( gat Ae aE. 2.70(1) 
Summit Explorations & Holdings Ltd... 0. 2 oe .73(1) 
Sun Bear Mines Lido. oo. . a. . SPD ean lesioy t .O1(3) 
Sunburst Explorations Ltd- Oo.) Bad 62). 280) Iiseisvt 11) 
Sunburst Explorations Ltd. (Rt,) ocisexsoait). igisniM IeesSeri .O1(1) 
Sunlite Oil :-Company Lid..b33 inswigelsvetl.& wstet Isto 5.00(2) 
Sanningdale Oils Lid...  . es WBE andeiad? Inere 2.65(1) 
Sun Publishing Co. Limited (CISA natiareews) eniile <4: 34.75(2) 
Son Publishinge Co. Limited (CI. B.) hit ssash-Abens’ -i 33.00(2) 
Sunrise Silver Mines Ltd. ', .. . . ; DLL genit eebiek musics .10(1) 
Sunset Yellowknife Mines Ltd: .”. .bit asm Vals. sinineall. (4) 
Superior Acid & Iron Ltd... > *.'. . bP earl’ padout) nad M21) 
Superior Electronics Industries Ltd.) sjotisiolaxns KAM-A” 2.05(1) 
Sopermarche a Domicile Ltée . yj.) . enw aaa. BY vsitil: .30(3) 
Stiperpack Corporation Lid\ 19). b).h..@io'D ania. 8 zeit 4.00(2) 
SUDCISOM LAC, at pipcbos ef avr eae be ORL Koha: (4) 
Supertest Petroleum Corporation 

Limited >. >» CA. TO). EES 2loe anioimiwe tit 16.25(1) 
Supertest Petroleum. Corporation 

Limyted (Ordinary), 7... .. ss DAL HOneIolMse 36M 68.00(1) 
purluga Gold Mines Lid... 22. Ss. BT fobiola x? shvien .07(2) 
Surpass Chemicals Limited) |. hatte: geisiacesA Hol web. 1.60(1) 
Swim Lake Mines Lid: 63! angisininx’ polebilosno.)-oobr W15(@) 
Swiss Oils of Canada (1959) Lid... . . .53) esiteuhal aaa.a -18@G) 
Systems Air'Corp. Lido... «> -Dobiinl aseiM eset 15(3) 
Systems Dimensions Ltd...) bi) Vesna? enisiM abcl 6.88(1) 
Wache Lake Mines Ltd. - 2... > . bauirenk bk aorieubrtl oxi .03(2) 
dagany Mines Limyted.. >... .% . 2 bet ehismiesyal cea 12(@) 
Takia Silyer Mines: ltd, .'s7 3. 3 oo Stim? twos .09(3) 
Walisman Mines Limited... +. betinnh iter. eouin AS5(2) 
Taman Uranium: Mines Lid... ss BLE boar! tole .07(3) 
‘Tamblynkimited "Goo aves ss so. -eaoteise bedis 18.50(2) 
Tamblyn Limited, G:(4%_Cu: Pr.) 53.1). osteinetineht sine 25.00(2) 
‘Tancord Industries Limited’ @A.{P#.)b).1. oqinetadiunsM allie 2.50(1) 
ihancloveMinessictds oc eare sen 5 ot ee eh aah TRae .08(2) 
‘anzilla Explorations Lid...) .. ... ...Bi) aadlievobax 46he A1(1) 
Tara Exploration & Development 

COMPA ANE” Soar A ia oe She gt oh acta won MIEN & 12.75(1) 
flarget Mines Lid...» + «hid .cO iisniM eeteslaé sno: .08(3) 
‘Vartan Bxplorations Lid)... . + « octal’ ver. & sriok 191) 
Taseko MimesiLid... .. . .Uaeed . sb a we SS RFION 22(1) 
Washota-Nipigon Mines ‘Tid, . ....... (a9 .A wo. Stee .22(3) 
Jasmaque Gold, Mines Lid.} 26) giemeoisvsta Doe W stein. (4) 
Taylor Windfall GoldqMining, Go} Ltd. . bool... . shot .02(3) 
Lay RIVELMINCS Adon. t niet igi yl ens eto uh ed OSA .15(2) 
Teck. Corporation, Ltd (Cl A.), . . . . SLE areD-aniaiM 1 4.75(1) 
Teck. Corporation Ltd) (Cl B.).. . 2s 2 «> » ALE aon an 4.15(1) 
deckora Mines Mimited™; 2.3. .) es + + 2 sd aetineose 51(2) 
Peknol, Mining Conltd. ho, , ane BR shovbichaxee vel 34(1) 
Teledyne andda. Li ee ee a GORE Roe: 4.65(2) 
enneco, ING. 5 6 Goa he sy oe ss 2 oD Desa. steksloy. (4) 
‘Lérra, Developers Lid). 24.2.5 22s bi) srotisiolax ssasvev. (4) 
Vera Mining & Exploration Ltd... . .hs.4 areuslorwe ses 2.40(1) 
Werrasol 5c oop ee op wee o DRI patesdorS Isintaubal ae 2.88(1) 
Teprexs Vimin oC On IIGs. aie cane pleecte 7s 7 DOMERLY ORsEer WSC) 
Texacal, Resources Ptd, 7) 5. oa oe ee es SOUT OBBEO .24(1) 
Wexaco Canada’ Limited : 40)... s» « heb eontielavst c 34.50(1) 
exaco Canada’ Limited (4% Cu, Pr.) . . ... Sid asa ss 60.00(2) 
Vexal Development Ltd... bee ee ono bedodisie 30(1) 
iexas East Transmission. ...... -hdcd alasimnst >) &-iO oops. (4) 
Mexas, Gulf, Sulphur Co. Inc... ,..;. -bjal zeit. Hust. s 14.38(1) 
exmont Mines Utd... 5 ¢ fo siamese p we » s o DOL KREG) 
BC XOTEANIIDCSEETCs se ee a ts ne, COR Een .10(2) 
hex-Sol Explorations Lid... a... . aedsbeoD-tale V670) 
Ubernmatron Corporationslid: 0. Ge ee ee ee 2 ERT ne (4) 
Whermatron Corporation Lid: @Wt ierivieaso} Gowahod. A He. (4) 
Third Canadian General Investment 

Trust Ltd. 5. eccceus Go bods J). Denk abd zineastaev ib w9¢ 11.75() 
Third Canadian General Investment 

Trust td. eta ye ee Ce eee eS ae, Pee.) 
Thomas Nationwide Transport Limited .... 0.0.2.2... 1.95(1) 
Thompson Lundmark Gold Mines Ltd. 2... 2... 2. eee. .20(2) 
Dhompson Paper Box Co. Limited)”. ... (49.A. 89 OR 4.75(2) 
Thompson Paper Box Co. Limited 

(6% CusPi.). o cus ¢.¢ % oo ua elev DL eso odbl ozs. (4) 
Thomson Drilling Company Ltd. . 6... we ees 1.50(2) 
Thomson Newspapers Limited... . . 53} anoiinic!a«d 4. 29.13(1) 
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Thomson Newspapers Limited 
(6-3/496- Cire P ro MPD UE ory aotciNt areal oCl) 
‘Thor Explorations Ltd: -, 4.5. 2. 0. hatin esnilt sabertle .68(3) 
eTRorncrese explorations Dtdi.rn8 225. 1. a bad Seca: (4) 
ifimken Roller’ Bearing ‘Co:, -. .ij vanild usrascyedid? vp 43.00(3) 
Timrod*Mining Covltd, .. . 2 2 bd es6t87ee: sqeda 21(2) 
Tinex ‘Development Exploration Ltdhiet mi.) -anainssiciexa -noiet- (4) 
Pobe”*Mines Ltdss".' 8. 4. . Beatie. poitatodio ssi] 12) 
Tokar Limited) 6... 2 CINE) bation: bohtewso10Do 1.40(1) 
fombill Mines icdery OF Se SBS yes. ++ >, bt. agi andioy DCL) 
Tomrose*Mines*Ltd.2. PS" ANB: Fag batehifoeso -susioct. (4) 
Monecratt. Limited@®, .. 5. 2. ..'.. PUSSY canits. Ane 12.50(1) 
Tentiné*Mining Limited... 03... . . > .bkl eaniM asvii2-ve .60(1) 
TOHOKE Bros “Ltd sy G8 es |, phere ub brsneed eur 75(3) 
Tooke Bros! tds (ASP)... hd estome? sistonol) leh -akk. (4) 
ffopley-Criss\ Mines: imited .. 2. 3°. +. br esriM-bom stha .09(3) 
i orcan- Explorations Tstd.\. 4G, ......; bejimnat esouoaast- odd 12(2) 
Tormex Mining Developers’ Ltd... -... . bi.4 asireubod om 1.68(1) 
Toromont Industrial Holdings Ltd. ........0..00..4., 1.30(1) 
Toromont Industrial Holdings Ltd. 
(65) /2IVBUG GVA? Pi). 5). ne pb -oanihl: dae aad (4) 
ToronadomMinéess Ltd mes LA. sR oO blank nt: 17(2) 
‘Tl oronto=Dominion? Bank? .{4-). A. Hejeei) J oagseneso. ade! 30.00(1) 
Toronto, s Londontinvestment.Co: Lid; .. ).¢ A. Pos. and. 3.90(2) 
Ml orontowlroneWorksTitd The .......... . -. bt-ameelede. x 8.75(2) 
LorontorStari limited) (GiB. )LAd, ...batienid: vnecrce’) seer: 38.00(1) 
iLoronto. Star Limited: (CI.C.).......... . .. hte] -airesertasent #So.D0(2) 
Tonwestekesources! (1962) Ltd... hed qin} ssqeol). eveon 23(2) 
Total Petroleum (North America) Ltd... 2.0.0 .0.... 6.20(1) 
Total Petroleum (North America) Ltd. 
(Gali27 Gy. Aw Pirie Sen oe eee ES oak ooas: 14.25(1) 
Tomer Résourcesslitdiay 55. io. We beans: GTO onl eoneti .24(2) 
Wowanart Holdinssyipmited . ... GsneiesopA ahd. « - - omni 45(2) 
Mlinaders ABTS. cts axes ccraga taken: tevsd vs tines RNIB E Woah dC OO) (4) 
Wraders;Group; Limited (GlaAgsA‘h... . -. 66 - . oe lav) 
LexGroupe Wraders Limitée (Cat. AL). viet ash DO. fed 8 15.75(1) 
Traders :Groupwainmited)(ClaB.) . .sansicascA. . 2. . «- 15.00(2) 
TerGroupe: Traders imitéel(Cat.B.)\. G49 sel. Aw aeCRil 15.00(2) 
draders: Group, Limited @es@us-Pr’), . 2. ee ot 25.00(2) 
rs Groupe Traders Limitée 
©@/CumntgPiiveyi0 os ous DRI AS 8 ee el so OY 25.00(2) 
Traders Group Limited 
OMrCus Cv: AS Pra sbonpinsos Ach! eh ee ee ol ap 20.50(2) 
ee Groupe Traders Limitée 
(5% Cums Conv: 7AxPriv.) . . Saliaick-sbens? obicdseD- 20.50(2) 
Traders Group Limited (4-1/2% Cu. Pri). ee 2. 56.251) 
Le Groupe Traders Limitée 
G-1/2%, Ginn Priva ag fen: dere) >. 26d. >. .od O25) 
Traders:Group,Limited.($2.16 Cu. Pr.). . ¢44..A. 0°) deS\l. 26.00(1) 
Lie Groupe Traders Limitée 
(SZ COK@Gi APE) Sas ool ceeeee keene Coy ea nen EAE: RG 26.00(1) 
Traders Group. Limited (1965, Wt.) . aaitezogiot). aniaili. te 2.05(1) 
Le Groupe Traders Limitée (1965 WL.) 2. eu ee ee. 2.05(1) 
eaders:Group Limited: (1966 Wt.) . b1.1..q70'D.aaiesdeA de 4.70(1) 
Le, Groupe: Traders. Limitée, (1966 Wt.) assed? agibons’) bs 4.70(1) 
Traders Group kimited; (1969. Wt.) phd asf? sh. 110 oana’d be 5.00(1) 
Le.Groupe. Traders Limitée (1969 Wt)2sd 3. 1iG cans de 5.00(1) 
Transair limiteds.\; go Gos slew boa. DD gaat Heded. be 3.15(1) 
iransairsEimited (Wt). . > ..bid 2ontM abet dsomeio® dati .89(1) 
TransainsLimitedi(Rt.). ........ DRE soitevqid) wsaae’) balinu. (4) 
eansairsimited (Pr) nein ¢ eA ID) bit enolietonio bolle (4) 
Trans-American, Mining Corp. Ltd.j) .bs 4 aecitetanie) Letint)- (4) 
Trans; Canada Glass Lidoisesaqie®? «<6 24 6 «202.0 a Se 5.13(1) 
Trans-Canada Pipe Lines Limited. .... . 649. A. 02./36.25(1) 
Trans-Canada Pipe Lines Limited 
(S2°75, GU. CvEPr) ic aol peeiedts sts Ca eo Cem 66.75(1) 
Trans-Canada Pipe Lines Limited 
($2.80 Cul Presi. ol: fie SrarmisesneM abrud 5s A2.25(1) 
Trans-Canada Pipe Lines Limited (Wt.) . 2.5. 0...0.. 10.75(1) 
Trans-Canada: Resources, Ltd seargareeytbsty fl Amdertaot ebalin' 82(1) 
Trans 'Columbia.Explorationj Ltd.) .,... « -sipsususrec. df oye bep ths .11(2) 
Transcontinental Resourees Ltd. .-i 4. . sfes. 3. 3.2, Je oeAa yn .21(2) 
Arans Eastern Oil|& Gas Lid. . , . ).).2oniM. (H-onem botsacl. (4) 
Trans Global Financial Services Ltd... . 2.2.8) 6c... 1.80(1) 
Trans-Mountain Oil Pipeline Company .. 0.00.2. ..000. 20.38(1) 
Transqcean, Oil.Incorporateds. abhi rakiMeenutiet wold botintl- (4) 
Trans-Prairie. Pipelines Ltd. ..4). 1 .tsenuasyal-ntonivont ds 12.75(2) 
‘Transterre Exploration Lid’... : Uk tT amuawoulet tons Dols 20(1) 
Trans Yukon Exploration Lid’, . .. 2 Bil - genie sooete bole .06(1) 
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Tresdor Larder Mines Etaqaqewer, . oo... ROEORL, (4) 
Tribag Mining CorLid.: 2.5.5 .024 4.012 22 WPS .60(1) 
¥ri-Bridge Mines Limited’. 2. 2... MAY PRON EWIG HS 3G 35(1) 
Trimde td. st ss 4 3 8 2k DE BRONRIONTZS, teatoe 6.50(1) 
Trinity Chibougamau Mines Ltd... 2. 0. 2 .10(1) 
Triphope ‘Resources Ltd: > .°2%. =. :. “Bee Ot BT, BONA? (4) 
Triton: Explorations: Limited?)~ QO/S1OT(AS SSI OI IE, Ke! .70(1) 
‘Frizec- Corporation Limited: . . 2453.23.24. “4 GOMUNPS 17.00(1) 
Trizec- Corporation Limited (Wt.) . 2:2. 22%. 4 TA 50(1) 
Troilas Mines'Litd.: 23023 3% 32 3 se ee cee SS om .15(2) 
Trojan Consolidated Mines Ltd... ..... 00.0 00.0004 .25(1) 
Tromac Mines: Etd sr 2 2 et ee. PR Toon .03(3) 
Troy: Silver Mines Ltd: . .. 3.2%... QM grit ontin .08(2) 
Trust Général dw'Canada .:..4:4%..%4.%. DES forme 23.75(1) 
Tru-Wall Concrete Forming Ltd- 2. .\:72. 45), Dia, pee 2.90(1) 
Tundra Gold-Mines Ltd? =. . . . . DSAMid Pay ery 2 vor] .18(2) 
Turbo -Resourcées Limited; <= =<. 2 2: Bh 2HOiaionina 08% .93(2) 
Turismo Industries Ltd. .= 72° Wt SPQ OIOV. StS, BASS Aot 37(1) 
Turner Valley Oil Company Limited... 0. 2. .18(3) 
Twentieth Century Explorations Limited. .......0.0.. 72) 
Twin Peak Mines: I:td.- 4323.5 5 0:24 4a Yer aS Ware .28(3) 
Twin Richfield Orls*Ltd: ::% 2.43. 3s et BONY OpRnO! 1) 
Tyee Lake Resources Eimited .% . . . AUSG MONAT OINo% .14(2) 
U-A-P: Inc. (Cl.-A.) 37s 234 OF WISMHZSV A MODNO. 35 (OM! 16.25(2) 
Ulster: Petroleums:-Ltd.- =<: =. 982. 4.034 AIO Vy OT Om 1.46(1) 
Ultramar Company Limited ... 2.5.0.0. 0000005 200% 6.13(1) 
Unas Investments-Ltd.-...... .2 4) Spi wie (om 16.63(2) 
Ungava-Copper Corp. Ltd. . . 2 4 (S087) Q92tOro 28 Jeo) .04(2) 
Unican Security Systems Ltd? (8264, MOM BSONey } 4.05(1) 
Unigescoicit? 7? MOY EOS. Bae, (4) 
Unigesco Inc. (CI: Az). 324454455. CES ae 2.85(1) 
Unigesco'Inc. (Cl: Basi 2.53% 5% 5 4 Be UINOdpe AS 277 2(1) 
Union Acceptance Corporation Ltd. 

(6%: Gu.C. Tst Preys. 3 295 2 2 ee 2 ee ee 40.44(3) 
Union d’ Acceptance Limitée 

(6%-Cum. ©, Tere Priv.) *:4+ 382}. 3: SUIMTLS, 2ISD87,1 OGY 40.44(3) 
Union Acceptance Corporation Ltd. 

(6-1/49%° Cu! A. Ist Pr.) <6 182), South MaDe, sagt 40.00(2) 
Union d’ Acceptance Limitée 

(6-1/4% Cum, Alstere Priv!) "2 2%, QMO 9 40.00(2) 
Union Acceptance Corporation Ltd. 

MS /49G Cur Be TSt Pr): eka nen ohn esas ten, eae read 42.50(2) 
Union d’ Acceptance Limitée 

(6-1/4% Cum: Briere Priv.) ~~ =. Oquomee 2. * 42.50(2) 
Union: Carbide: Canada: Limited < . (¥ITt. 2, YHOU, 4H os 13.50(1) 
Union ‘Carbide: du! Canada“Limitéé*\! +?) PONE GuGH, 212 13.50(1) 
Union Gas Company of Canada Limited ........... 14.75(1) 
Union Gas Company of Canada Limited 

(-1/2% Cur A@Pr) CTE MS -O1.2e) Denigh Quon, 219 43.00(1) 
Union Gas Company of Canada Limited 

(6%: Gu By Pen oe ee EO Ee 44.13(1) 
Union Mining ‘Corporation *«. 1.4%) CON!) DONA). qQuow, enQn; .21(2) 
Union Oil Company of Canada Ltd. 2... ee, 44.00(2) 
United Asbestos. Corp.-Ltd.. (44/008 t) DennyiL.quow, 219 4.05(1) 
United Canadian Shares Lifdy. 9084). 9224, aSbET EL sqpan ot (4) 
United Canso Oil-& Gas LtdiaW Soe )) Deum Quon? 216 4.25(1) 
United Canso Oil -& Gas (Ltd. ‘GWe) ssi, aebe TT squgn, .64(1) 
United Cobalt Mines:Ltd.. i 7: x 42% 4 sk 5 PORE tsen .02(3) 
United Comstock’ Lode Mines Ltd. : . « .C.2¥) BQN Pasenire: (4) 
United Gopper: Corporation Lid... ss ss {472) PQ wipe .10(1) 
United ‘Corporations Ltd: (Gl: As) = «2 = « 4-42) DaIint Tipe 19.50(2) 
United’ Corporations “Ltd: (Cls"B.) 10.7. Sens Negro} L203 001) 
United Corporations Ltd. 

(61.50 Cul AUPr) sos. Steel eo gay sheng -e 20.00(2) 
United Corporations Ltd. 

1S oR OS PRY oo VEN, Ve ee es AN Ree 19.00(2) 
Wnited Equities imited ... . . SGP Ph 7. BDsTRO He 2.00(1) 
United’ Funds Management ‘Ltd.'s 3 3 44 345 GURY Ges 8.38(1) 
United Grain Growers Limited (5% Pr.). 0. 2... 002. 14.00(2) 
United Investment Life Assurance Co... 0) 22. oe. 5.69(2) 
La Compagnie d’ Assurance-Vie United 

Investment. ':°3°:°: 3°; sss % y ‘Di, eogmigesa Iniqoniinooe 5.69(2) 
United Keno-HillMines-Ltd.. . . .0)4 2604 6.10 ipige, 4 3.85(1) 
United MacFie Mines Ltd. oO). 290tviee Isronsnis lagalD any .04(3) 
United Mindamar Metals ‘Itdima grlraqi) i cigiquol-any .16(2) 
United New Fortune Mines: Ltd. . D2isteqiQjam WW) npgooenst L, (4) 
United Provincial Investment:-Ltd.. . 2.) .comuegrt siete 1.30(2) 
United Reef Petroleums Ltd... : : 4 :-Di. Sons wigxs prised: -18(2) 
United Siscoe Mines: Ltd... 3. : “Di MaUBIOLgAS NOMILY, 2 2.10(1) 
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United Westburne Industries Ltd... 2... . , 4.00(1) 
United Westburne Industries Ltd. 

(6-1/4% Cu. A.. Ist Pr): . 2. 4 1981 neyving gory), aqt 39.00(2) 
United Westburne Industries Ltd. (Wt.) 2... 00.0. 00% 1.00(2) 
Universal Factors-Corp.. 2.224.444: .Giel eon gad que, (4) 
(Universal. Gas-Go. Ltd. . . 7 NV 8 e. Bi BnOURIgIgK IP) ue, (4) 
Universal Minerals Corporation’... 00. Vo en .24(2) 
Universal Patent & Development Ltd... 20 12(2) 
Universal. Sections Ltd? 2; . 64.44.44. Dh an sikogay 6.50(1) 
Univex Mining Corporation Ltd. 2... bs .41(2) 
Upper. Canada Mines Ltd. (4.42) bolum. gamengny, 1.66(1) 
Uranium Ridge Mines -Ltd.. 0... . Leb 220U¥L maine, SAueyiig 03(3) 
Uranium Valley Mines Ltd. 2... 004 hi SAMOS. $920 .20(3) 
‘Urban: Quebec: Mines Lid. 22.2.4. .0)4 (GU DIQA ord .04(2) 
US-CA-MEX Explorations Lids. eotuenby), 2oioties Tarn .20(1) 
Utilities. & Funding Corp.: Ltd... 9. puoi & Stain: 1.60(1) 
Utilities. & Funding Corp.: Ltd.-(Cl. Av) monsiaqil, 4oa0% 1.60(2) 
Waldex MIneS INC? <<. wn % st bh & o MOEN WER 13(2) 
Valley’ Copper Mines Lidmygiovat, 1.2.8 tt ese 7.70(1) 
Val Mar Swimming Pools Ltd. (Cl. A.) . 2... 2... 1.60(1) 
riscines Val Mar Ltée’ (CatuAlgua®, |... >... ee 1.60(1) 
Mal Nor Exploration Ltd: . . 242044 44 4 (CIRO) Dolitih, 5 (4) 
Wananda Exploration Ltd.-.. 1... . Di-4 29m) Drow eRe .06(1) 
Van der Holt Associates: Limited . . Soir 2igoraien age 7.25(1) 
Vandoo Consolidated Explorations Ltd. ... 2... 000.00. .04(2) 
‘Van ‘Ness: Industries Etd. . 1. Bie CS: ) 8B R40, 21nd, 2a 83(2) 
‘Vargas Mines Limited: ......544.. 214 GIO WA sik 53(1) 
Vastlode Mining Company Ltd.......... IgM ie Migle 05(1) 
Velcro Industries Limited: + i429... . Di4 250k A DAB. 17.63(1) 
iVencap-Investments Lid: ....%.%%% +. Pein ean im 1.80(1) 
Nenpower Limited... Vo. tA. 4 ORM, Toye & 1.30(1) 
Ventures Ming Limited: .:.. 2. . PANih eons neck ! .07(2) 
Netmont Mines“Lid.. 7... ss . 3 PD SONI IO INeT RST, (4) 
Wersafood Services: Ltd. <. 24.4% ..4 5 32? OSHA AYO 7.50(1) 
Versatile Manufacturing Ltd? -1% -t23 VA) 2? Ooi, fla 3.50(1) 
Versatile Manufacturing Ltd. (Cl. A.) 2.2. 2 275(1) 
Wespar Mines Lid oS ct st ek a ee ee Orn .14(1) 
Vestor Explorations Ltd. 1... 4... Sk) 280RPOlgsS BUISH .33(2) 
NiaurDumited. ... . eae. soe. «RONG ARE te, f° fa ees (4) 
Vaaue kimitee ss. ene tele otis eine + DONE raging sy . (4) 
Victoria Algoma Mineral Co. Ltd=.. +... . -Bii #301 Jag) UC) 
‘Victoria. &-Grey- Trust‘Co. . i... 4.4 0. 2h IPIONG AS ME 35.50(1) 
Victoria & Grey Trust Co. 

(5.39% :Ca. "A. Pry srs ote. ADI eon) ogiqiyi- BIO 40.63(1) 
Victoria Wood Development Corp. Ltd. 2 0). 2 Stee. (4) 
Victoria Wood Development Corp. Ltd. 

(GaT/29o" Cus APE) eX 5 3 eRe ACR ROE Ieee 8.13(3) 
Victor: Mining-Corp, Lid... 3 CA 2), DEE NOU HIOGIO? AY .08(2) 
Wiking Mines ‘Ltd... ss3 3 GG. Le), Dh nOnRIOgIO? an .08(3) 
Willacentres: Ltdy*s. ss <2 AU® %on Awe a BOE tee RUN an 9.88(1) 
Vimy Explorations Lids... 4. 35.4.4 1404-0.) SEEM, (Ong .02(3) 
Wisa-Bellaincs vos cs 1 yy i888 8 2 DR RORNBS. SON: (4) 
NVolcante Mines 1td: 5.44. © sv Aik. 8s A nat Rea ate INS 0) 
Voyager Explorations Ltdy \.°.°¢5 3 35.» PEE aaqniay WG BIO. (4) 
Voyager Petroleums Ltd: vs. . .DI4 HQUETOINKA QIU & 4.90(1) 
Vulcan Industrial Packaging Limited... .........005 9.00(1) 
Widabasso. Limited e's so. < avs: 331 ty ae a fee ee 18.50(2) 
Wabasso Ikimitée yO 4 i a 4 OIA BS uoeS er Teo) 18.50(2) 
‘Waco -Petroleums. Ltd... .°. 3 vs. a's + + QOHRH, SDEMRD IBZ .02(3) 
Wadge Mines Ltd. O20 PR UP ST, BOBIR IER .01(3) 
Waterboard Corp. Ltd as oy. RD SmMgoleyst , (8X45001) 
Wainoco Oil. & Chemicals Utd. .. 4.4 Moielmenpit Tess, 2) 5.63(2) 
Waite Dufault*Mines. Ltd.. 5... 4 20 0) Iungiite 1G 2) 69 09(2) 
W ajax: Limited: ts. <.%%4 4 4% 43 5 5 DRS ZO oe 13.63(1) 
WajaxeLimitée ces a kt eS OO 13.63(1) 
Walker-Gooderham & Worts Limited, 

Hiram’. i*. ost ee es 5 NOU RINGIO.) NON BmE 42.38(1) 
Wall & Redekop Corporation Ltd: 2... 2. en 2.75(1) 
iWardair’ Canada Litdionsy), 0. RDBMS 1.45(1) 
Warmer Investments Ltd:, EtG: .(Cl. A.): . 44% % 5 5 ee RT (4) 
Warner Investments tdi? E.C. (Cl. Biysipsig yy... |... TT, (4) 
Warner W GSE’. (Ao ne Wakes, a one, aee oe Ae .43(3) 
Warnock Hersey International Limited... 2.0.00. 00, 3.65(2) 
Warnock Hersey International Limited 

($1.50 Cu..AoPr:). 2... Penoht..a2 498 yooqR, qoeqnr 10.00(2) 
Warrington Products Ltd. (Pr.) 2... 00. “£2 Ged 3.50(3) 
Watson'eake Manes Etd: «4% YS aks eos eee ee .04(3) 
Wavecom Development Ltd... 2... e050... SLC, Moen 75) 
W:C.P. Explorations Ltd... 3. . 2oli4 eigqegewioy? fpen 10.13(1) 
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Schedule VII — Publicly-Traded Shares or Securities Sch. Vil 
W.C.P. Explorations Ltd. Whonnock Industries Limited (Cl. Ay)... 0. ee ee ee 13.50(1) 
eee BR A oe ae ne ate iy te ee 30.00(1) Whonnock Industries Limited (Cl. B.)... 25.00.0000 60. 14.00(1) 
WEDD cc Slap (Ganiada) LamMited oo. ee 4 cane ME oink .40(2) Wilco Mimng, Co.-Lidi a, bsmisisoiw bene) lo .enckteluns 1S(1) 
Webo'e Kigpp (Cafisasy Linitee Se es 40(2) WildorMines!! Had sussin) bhure.). ee! eT ylut.b5el 2 .01(3) 
Webbwood"Exploration*Colhidi? 4 > Keke OY 1.25(3) Wiley*Ontierd?Hanling ete, 5, SA aae, Reet! eee eh) 7.00(1) 
Webbwood Mobile Home Estates Ltd.. 2... 000 00.. 1.00(2) Williams | Creek Gold Quartz Mining 
Wee-Gee Uranium Mines Ltd... ... Li AZALPEO WI lak SEGIIIOL & (4) Gowalbtdh the 8 Sed Ra Ree OT Be RD eho SA aha Pe! G .46(1) 
Weldwood of, Ganada JLimited .4 . . atcithtored sc. eect 13:50(1) Willow Lake:Mintesitdig & Oo} TESTES. wc ae, (4) 
Weldwood of, Canada, Limited (Rt.) «, . .. m.nee pinsihihen - (4) Wallroy: Winds ftde 1. ikese Shai ts NA ici mean ff vee bin .70(1) 
Welland Consolidated Mining Ltdiy o.oo ei ge eit ea tw are (4) Wilshire Oil-Company’ of. Pexas7/82106002 ZAK | oivhonoe “YIO (4) 
Woanicromodik {Clee ie fo hee net en, ome 38(3) Wilson Red Lake Gold Mines Ltd... 2. 2 (4) 
Wentworth Investment Corporation Ltd............. 10.00(2) Winco Steak & Burger Restaurants 
Werner Lake Nickel Mines Ltd.2). 2. 2 oe .01(3) Lined ee 6 Gece. rarehase, NCW) FOR. 4.60(1) 
Wescorp Industries Ltd. se MEIDs ead 5.40(3) Windermere Exploration Limited... 0.002.000.0050. ~ 2) 2001) 
Wesley Mines Ltd... 2.1... et (4) WindfalleOils ‘&iMinesiitd: Bible oo Caollese.. . Wate: .09(2) 
Westairs: Minespiid iret elk tala venetian iia rsssa e's (4) NWA IG Gh nTe Se LOC Raw ra Le Leena a Calle FL al 2 Le .09(1) 
Westates_Petroleum Company p.. ioe. ee «epoch bc Wetns dues 5.05(3) Winnipeg Supply & Fuel Co. Ltd. ...........4.... 8.50(3) 
Westbourne Intemational Industtics td. ow. tens. 10.75(1) DVan Week Onl oc Iii Ad. Be cm cen. sete ht ach orice wae 25(2) 
Westburne International Industries Ltd. Wisconsin, Vuning, Company Ltds ac occe stim Siete wee C8 .10(1) 
OSG: Cat. (CVA PID) SRT, ga EBT eager ee rh AU, 36.00(1) Wolf CreeksMinesibidd A. .vtievevialh osiiaiad’). ansliclA (4) 
Westburne International Industries Ltd. Wood Alexander (idl. POCHCSIOR. wupResola: 2.53(3) 
(WE) ie eee fA. 10. VCHOVIET- Q008 6.70(2) Wood-Croesus Gold Mines Ltd... .....0...0-...0.. .02(3) 
West, Canadian Mineral Holdings Ltdoj ai pes diel ™)dey- deers 1.10(1) Woodford Investment Ltd. (Cl. A.)....... 0000 eee (4) 
Westcoast Petroleum Wbtd. 7-40 gc ye EI wid nen 10.13(0) Woodford Investment Ltd. (Cl. B.). .. ete et ee 2.00(1) 
WieStcodsh Petholcuml ltd. (Ovon CU brn eee, eens aoa: 30.00(2) Want ad Sinreswiimited wh ik sek okt) a ee ee 25.00(1) 
West Coast Resources Re ce ee ee EO er ces 06(1) Worldwide Energy Company Ltd. .............-. 2.16(2) 
Westcoastal ransmission Co. Iitd: 20... 2). ae Ree 25.88(1) WQS TTA ee ee | ORAL OTE TEBE 7.75(2) 
Westcoast Transmission Co. Ltd. (Wt.) 2. 2 6.69(1) Wrightbar Mines Limited... ................ 30(2) 
Westcoast. Transmission Co. Ltd. (Rts.)...ao.¥% .walki cg .16(1) Wright-Hargreaves Mines Ltd. 002.0000. ee 1.15(1) 
Westeel-Rosco. bimitedstne VF . arpyeadliat .wtisrawertl - 13.88(1) Xdinaealea 4.05(1) 
Westeel Rosco Limitcerey «a.m PI ay» cemeena SSE oho -tsarareaes 13.88(1) tie atidthint Celie) tide dtbermatiediin katie 4,05(1) 
Western Allenbee Oil & Gas Company Y&R Brapestics Lid RRA eee GE rel Get 6.75(1) 
Re ere eae ce ees ee ee .23(3) aoa rr pamarete’y elke Fei Poo AP REST RRR hte 
Western a&ceiexas O1eCo. ttc eae echt saad rcs ear at ae (4) Comp Ltd dita A ies 
Western BroadcastinsoCo8 Dida ies8 47. , 2820s Ye 12.03(1) : 4 Ghee, torantnain, Penosyivasamolo: 
‘ Aran Va ST LV Cle Vilna [a Leeiee tt umeenmamn cen Me PA ate a te cence 50.(3) 
Western Broadcasting Co. Ltd. Vehorer Mines Ltd 13(3) 
(5-3/4% Cu. Cy. Pr.)i4 nM RPE E SESAME ECTS DS OFS 36.00(1) Yellowknife Base Metals tdi ¥s. ti i SOS TOE (4) 
WESteEnab ULiIVMNeS Ac OS) ds alos ee eh eee .07(1) Vellow/lciifer Beanies 4.40(1) 
Western Canadian Seed Processors Ltd............0-..5 4.50(1) ¥jabeaindinearine RE ORS RE ghee Solu 05 (3) 
Western Decalta Petroleum Ltd.................. 6.55(1) en eet any vie oe Co ‘ rh a ng arkegmatapt L aet 4 
Western Exploration Company Ltd. 2... 2. at2 (2) (Cl. A) "P 80(2) 
WieSterniVMiinesilidh. GVAIDIOW? .2Ibh . SR aAIQ.7 OUR 2.55(1) EE 6 Gillet a is mM A ia a 54nndgeeeh eae 
Western: Quebéec_Mines Cor Lidanimiy JO M00 oe CDBG: .10(1) ae B.) rene Gomnoraten fi cay 
Western Realty Projects Limited ....5.1.... Behave 7.13(1) YoaneDavideon Eines rpat SO aie AN ant Myth tt 16(3) 
Western-Standard, Silver,Mines (ltdhn «miter ted- oieiresorh -L0C1) +3 on eauhnerd Morte T he aiby uD Ohne) chines 06(2) 
Wester supphies, Lad. (ClaA. Cus CV yi. sides oad aes 9.00(1) Sclcusing, Han Gold xAines Lid Japan eahy pilin 013) 
Weert tin Nine. Soe eee 02(2) SORIA VODA IG AES ROLOG Ls VRC $20) 
Western Warmer Oils’ Limited: eh thse Bites .47(1) ae peti i q Gc idC ei ed MORONEY UII sae 
Westfair Foods Ltd. (CL A)... rl) Biorety 26.50(2) ne aeiand Flies ‘ ih api SON 7 a 
Westtain Foodstitd.. (7% Cur Pris. 2 Ago Y . Woe. OF 19.00(3) Piper ovente Rete. Limited FOCee oO mOTHIG'S © onal) 12(2 
Westfield: Minerals sit’. S;aadicai? .eeslé hb erbiaorm .96(1) Jah Mi Paege. okusidhem, Poryeediosbesh > 38 5 
Westfield, Minerals Ile (WE3 cceaslé «ome bles’ steroidrerere 48(2) Sea CaLIaN ONL CliReE eae Hada daaue aloes 
West Hill Enterprises .& Mining Lidior. \ iets aenstceh Tork aceee .10(2) Feller’s cla (4-1/2% Cu Pr) a ak CRY AR oe 34.00(1) 
West tudiesPiaptation tid, oe ee ho ee ns ee 1.75(2) SEN Tt ; eas iciaeh | sialisinrtt A Sees, sae 
West Indies Plantation Ltd. (Cl. A)... . 0... eee 3.25(2) see ante 1 erereht i! bee suallo) aitiand Ke om 
Westinghouse Canada Limited 255! rea! 2p De 14.50(1) i Ne oon bE AR ET aa el ei) 
Westi AWA Zenmac’ Metal’Mines Wimited? 2 2. e 3 era eS .06(2) 
esGnehouse Canada VimntéeV ONO .2RS 0 JIMS 14.50(1) : i ave 
Ww ; ZinavMinesavimited4s Qure-lO-DIBONBIAA. GRSLOW, DIC 15) 
estland’Minesdatdiov: srinentd. wWiieievis wl. pobors .08(2) Zodiac Lid. (@koN) 1.90(1) 
Weston! Limited, -Géorge aieuhfo. de... I echioeyd oi. ake 18.00(1) Fodiac cee (Cat 55 a ee te? ETS RELA TCI ae ORE PES 1.90(1) 
Weston, Limited, George (4-1/2% Cu. Pr.) 6 sos cechuphse wee 66.50(1) Zodiac Mi Ltd ETI IME EINSTEIN Sd esd BLEED Gi j 4 
Weston Limited, George (6% Cu. Pr)... 2.0.2 eee 82.00(1) zs ea ok pense -slRse pater vid Ueaytan} By 
West Red Take Gold Mines Lid. 02% OReOtat® ebnk™ (4) Fe er aaiHeAn to, easlic’ ) tole eae 
Westview Investment Corporation Ltd. 2... 2. ..0000+;, 2.08(3) 
WestvillecMines (atl VA 2s Te aN Tea Seo (4) 
West, Wasa: Minesibtdtihin bead ves VHS use - .08(3) PROCLAMATION FIXING VALUATION DAYS 
Whim Creek Consolidated .(No daiability)s 34 .sedi903 dhent | (4) : ; : 
Whipsaw Mines Limited .......... ; teteh ite sebeta ike .10(2) Know You that We, by and with the advice of Our Privy 
Whittier Peroleums 11d te: fu un bo tee seine 32(1) | Council for Canada, do by this Our Proclamation 
bbs Pass sty yeah ib Ygabn? ieus Halt 3 , Minis (a) fix December 22, 1971 as the day in relation to any 
oe ‘acre a1) ar val iH AS property referred to in paragraph 24(a) of the Income 
White Pass & Yukon Corp. Ltd) (Wt. isa 0b ee. 16(2) Tax Application Rules for the purposes of subdivision 
White RiveriMinds;bideo?. obivet] -12. soolle>- arota 28(1) c of Division B of Part I of the Income Tax Act, and 
ig Star Copper Nunes Lid soy inih stineerohh erate ao (b) fix December'31, 1971 as the day in relation to any 
ET eR coe RE ea aE cad tes a LT iii gl) property referred to in paragraph 24(b) of those Rules 
Whiterock Estates Development f h f th bdivis; 
Corporation Limited 00) 2 14.38(1) or the purposes OF that subdivision. 
Wiittesail MinéSLdhbes FG 2 DROID ORE | SOLES EPE QS (4) History: Proclamation amended by P.C. 1994-1817, s. 48, November 1, 
Whitey, Wilson Oil @)Gas Ltd: cris jeeelio_) grr 31(3) 1994, Canada Gazette, Part Il, November 30, 1994. 
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Sch. VII Income Tax Regulations 


This proclamation was first issued in the Canada Gazette, Part I, April 29, 
1972, and on consolidation was included as chapter 946 of the Consoli- 
dated Regulations of Canada, proclaimed in force August 15, 1979, by 
P.C. 1979-1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


SCHEDULE VIII — UNIVERSITIES 
OUTSIDE CANADA 


History: Schedule I was consolidated and retitled Schedule VIII, by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force Au- 
gust 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part II, 
August 8, 1979. 


Interpretation Bulletins: IT-516R2: Tuition tax credit. 


1. The universities situated in the United States of 
America that are prescribed by section 3503 are the fol- 
lowing: 

Abilene Christian University, Abilene, Texas 


Academy of the New Church, The, Bryn Athyn, 
Pennsylvania 


Adams State College, Alamosa, Colorado 

Alfred University, Alfred, New York 

American Film Institute Center for Advanced Film 
and Television Studies, Los Angeles, California 

American Graduate School of International Manage- 
ment, Glendale, Arizona 

American International College, = Springfield, 


Massachusetts 

American University, The, Washington, District of 
Columbia 

American University in Cairo, The, New York, New 
York 

Amherst College, Amherst, Massachusetts 

Anderson College, Anderson, South Carolina 


Andover Newton Theological School, Newton Centre, 
Massachusetts 

Andrews University, Berrien Springs, Michigan 

Antioch College, Yellow Springs, Ohio 

Arizona State University, Tempe, Arizona 

Asbury Theological Seminary, Wilmore, Kentucky 

Associated Mennonite Biblical Seminary, Elkhart, 


Indiana 
Atlantic Union College, South Lancaster, 
Massachusetts 


Augsburg College, Minneapolis, Minnesota 
Aurora University, Aurora, Illinois 


Azusa Pacific College, Azusa, California 
Babson College, Babson Park, Massachusetts 
Bard College, Annandale-on-Hudson, New York 
Barnard College, New York, New York 

Bates College, Lewiston, Maine 

Bastyr University, Seattle, Washington 

Baylor College of Medicine, Houston, Texas 


Beloit College, Beloit, Wisconsin 

Bennington College, Bennington, Vermont 
Bentley College, Waltham, Massachusetts 

Beth Medrash, Govoha, Lakewood, New Jersey 
Bethel College, Mishawaka, Indiana 

Bethel College and Seminary, St. Paul, Minnesota 
Bethel College, North Newton, Kansas 

Biola University, LaMirada, California 

Bob Jones University, Greenville, South Carolina 
Boston College, Chestnut Hill, Massachusetts 
Boston University, Boston, Massachusetts 
Bowdoin College, Brunswick, Maine 

Bowling Green State University, Bowling Green, Ohio 
Brandeis University, Waltham, Massachusetts 
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Brigham Young University — Hawaii Campus, Laie, 
Hawaii 

Brigham Young University, Provo, Utah 

Brown University, Providence, Rhode Island 

Bryn Mawr College, Bryn Mawr, Pennsylvania 

Bucknell University, Lewisburg, Pennsylvania 

California Institute of Technology, Pasadena, 
California 

California Lutheran University, Thousand Oaks, 
California 

Calvin College, Grand Rapids, Michigan 

Calvin Theological Seminary, Grand © Rapids, 
Michigan 

Canisius College, Buffalo, New York 

Carleton College, Northfield, Minnesota 

Carnegie-Mellon University, Pittsburgh, Pennsylvania 

Carroll College, Helena, Montana 

Case Western Reserve University, Cleveland, Ohio 

Catholic University of America, The, Washington, 
District of Columbia 

Cedarville College, Cedarville, Ohio 

Central Michigan’ University, Mount Pleasant, 
Michigan 

Central Yeshiva Tomchei Tmimim-Lubavitch, Brook- 
lyn, New York 

City University, Bellevue, Washington 

Claremont McKenna College, Claremont, California 

Clark University, Worcester, Massachusetts 

Clarkson University, Potsdam, New, York 

Colby College, Waterville, Maine 

Colby-Sawyer College, New London, New Hampshire 

Colgate University, Hamilton, New York 

Colgate-Rochester Divinity School, The, Rochester, 
New York 

College of William and Mary, Williamsburg, Virginia 

Colorado College, The, Colorado Springs, Colorado 

Colorado School of Mines, Golden, Colorado 

Colorado State University, Fort Collins, Colorado 

Columbia International University, Columbia, South 
Carolina 

Columbia Union College, Takoma Park, Maryland 

Columbia University in the City of New York, New 
York, New York 

Concordia College, Moorhead, Minnesota 

Connecticut College, New London, Connecticut 

Cornell University, Ithaca, New York 

Cornerstone College and Grand Rapids Baptist Semi- 
nary, Grand Rapids, Michigan 

Covenant College, Lookout Mountain, Tennessee 

Creighton University, Omaha, Nebraska 

Curtis Institute of Music, The, Philadelphia, 
Pennsylvania 

Dallas Theological Seminary, Dallas, Texas 

Dartmouth College, Hanover, New Hampshire 

Denison University, Granville, Ohio 

De Paul University, Chicago, Illinois 

Dordt College, Sioux Center, lowa 

Drake University, Des Moines, Iowa 

Drew University, Madison, New Jersey 

Drury College, Springfield, Missouri 

Duke University, Durham, North Carolina 

Duquesne University, Pittsburgh, Pennsylvania 

Eastern College, St. Davids, Pennsylvania 

Eastern Mennonite University, Harrisonburg, Virginia 

Eastern Washington University, Cheney, Washington 

Eckerd College, St. Petersburg, Florida 

Ecumenical Theological Center, Detroit, Michigan 

Elmira College, Elmira, New York 
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Emerson College, Boston, Massachusetts 

Emmanuel School of Religion, Johnson City, 
Tennessee 

Emmaus Bible College, Dubuque, Iowa 

Emory University, Atlanta, Georgia 

Emporia State University, Emporia, Kansas 

Ferris State University, Big Rapids, Michigan 

Florida Atlantic University, Boca Raton, Florida 

Florida Gulf Coast University, Fort Myers, Florida 

Florida State University, Tallahassee, Florida 

Fordham University, New York, New York 

Franciscan University of Steubenville, Steubenville, 
Ohio | 

Fresno Pacific College, Fresno, California 

Fuller Theological Seminary, Pasadena, California 

Gallaudet College, Washington, District of Columbia 

Geneva College, Beaver Falls, Pennsylvania 

George Washington University, The, Washington, 
District of Columbia : 

Georgia Institute of Technology, Atlanta, Georgia 

Goddard College, Plainfield, Vermont 

God’s Bible School and College, Cincinnati, Ohio 

Gonzaga University, Spokane, Washington 

Gordon College, Wenham, Massachusetts 

Gordon-Conwell Theological Seminary, South Hamil- 
ton, Massachusetts 

Goshen College, Goshen, Indiana 

Grace University, Omaha, Nebraska 

Graceland College, Lamoni, Iowa 

Greenville College, Greenville, Illinois 

Grinnell College, Grinnell, Iowa 

Hamilton College, Clinton, New York 

Hampshire College, Amherst, Massachusetts 

Harvard University, Cambridge, Massachusetts 

Hebrew Union College — Jewish Institute of Relig- 
ion, Cincinnati, Ohio 

Herman M. Finch University of Health Sciences, 
The/The Chicago Medical School, North Chicago, 
Illinois 

Hillsdale College, Hillsdale, Michigan 

Holy Trinity Orthodox Seminary, The, Jordanville, 
New York 

Hope College, Holland, Michigan 

Houghton College, Houghton, New York 

Huntington College, Huntington, Indiana 

Illinois Institute of Technology, Chicago, Illinois 

Indiana University, Bloomington, Indiana 

Iowa State University of Science and Technology, 
Ames, lowa 

Ithaca College, Ithaca, New York 

Jamestown College, Jamestown, North Dakota 

Jewish Theological Seminary of America, The, New 
York, New York 

Johns Hopkins University, The, Baltimore, Maryland 

Juilliard School, The, New York, New York 

Kansas State University, Manhattan, Kansas 

Kenyon College, Gambier, Ohio 

Kettering University, Flint, Michigan 

Lafayette College, Easton, Pennsylvania 

Lake Superior State University, Sault Ste. Marie, 
Michigan 

Lawrence Technological University, Southfield, 
Michigan 

Lehigh University, Bethlehem, Pennsylvania 

Leland Stanford Junior University (Stanford Univer- 
sity), Stanford, California 

Le Moyne College, Syracuse, New York 

Le Tourneau College, Longview, Texas 
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Liberty University, Lynchburg, Virginia 

Life University, Marietta, Georgia 

Logan College of Chiropractic, St. Louis, Missouri 

Loma Linda University, Loma Linda, California 

Louisiana State University and Agricultural and 
Mechanical College, Baton Rouge, Louisana 

Loyola University, Chicago, Illinois 

Macalester College, St. Paul, Minnesota 

Magdalen College, Warner, New Hampshire 

Maharishi University of Management, Fairfield, Iowa 

Manhattanville College, Purchase, New York 

Mankato State University, Mankato, Minnesota 

Marantha’ Baptist Bible College, Watertown, 
Wisconsin 

Marquette University, Milwaukee, Wisconsin 

Massachusetts Institute of Technology, Cambridge, 
Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Mayo Graduate School of Medicine, Rochester, 
Minnesota 

Meadville-Lombard Theological School, Chicago, 
Illinois 

Medaille College, Buffalo, New York 

Medical College of Ohio, Toledo, Ohio 

Medical University of South Carolina, Charleston, 
South Carolina 

Mercyhurst College, Erie, Pennsylvania 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New 
York 

Messiah College, Grantham, Pennsylvania 

Miami University, Oxford, Ohio 

Michigan State University, Detroit College of Law, 
East Lansing, Michigan 

Michigan State University, East Lansing, Michigan 

Michigan Technological University, Houghton, 
Michigan 

Middlebury College, Middlebury, Vermont 

Minot State University, Minot, North Dakota 

Mirrer Yeshiva Central Institute, Brooklyn, New York 

Montana State University, Bozeman, Montana 

Montana Tech of the University of Montana, Butte, 
Montana 

Moody Bible Institute, Chicago, Illinois 

Moravian College, Bethlehem, Pennsylvania 

Mount Holyoke College, South Hadley, Massachusetts 

Mount Ida College, Newton Centre, Massachusetts 

Multnomah Bible College, Portland, Oregon 

Naropa Institute, The, Boulder, Colorado 

National College of Chiropractic, The, Lombard, 
Illinois 

Nazarene Theological Seminary, Kansas City, 
Missouri 

Ner Israel Rabbinical College, Baltimore, Maryland 

New England College, Henniker, New Hampshire 

New School University, New York, New York 


New York University, New York, New York 

Niagara University, Niagara, New York 

North American Baptist Seminary, Sioux Falls, South 
Dakota 

North Carolina State University at Raleigh, Raleigh, 
North Carolina 

North Central College, Naperville, Illinois 

North Dakota State University of Agriculture and Ap- 
plied Science, Fargo, North Dakota 

Northeastern University, Boston, Massachusetts 

Northern Michigan University, Marquette, Michigan 

Northwest College of the Assemblies of God, Kirk- 
land, Washington 
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Northwestern College, Orange City, Iowa 

Northwestern College, St. Paul, Minnesota 

Northwestern University, Evanston, Illinois 

Northwood University, Midland, Michigan 

Nova Southeastern University, Fort Lauderdale, 
Florida 

Nyack Missionary College, Nyack, New York 

Oakland University, Rochester, Michigan 

Oakwood College, Huntsville, Alabama 

Oberlin College, Oberlin, Ohio 

Ohio College of Podiatric Medicine, Cleveland, Ohio 

Ohio State University, The, Columbus, Ohio 

Ohio University, Athens, Ohio 

Old Dominion University, Norfolk, Virginia 

Oral Roberts University, Tulsa, Oklahoma 

Oregon State University, Corvallis, Oregon 

Pace University, New York, New York 

Pacific Graduate School of Psychology, Menlo Park, 
California 

Pacific Lutheran University, Tacoma, Washington 

Pacific Union College, Angwin, California 

Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, 
Florida 

Palmer College of Chiropractic, Davenport, lowa 

Palmer College of Chiropractic-West, Sunnyvale, 
California 

Park College, Kansas City, Missouri 

Pennsylvania College of Podiatric Medicine, Philadel- 
phia, Pennsylvania 

Pennsylvania State University, The, University Park, 
Pennsylvania 

Philadelphia College of Bible, | Langhorne, 
Pennsylvania 

Philadelphia College of Textiles and Science, Phila- 
delphia, Pennsylvania 

Pine Manor College, Chestnut Hill, Wfasisatili nse 

Pomona College, Claremont, California 

Princeton Theological Seminary, Princeton, New 
Jersey 

Princeton University, Princeton, New Jersey 

Principia College, The, Elsah, Illinois 

Providence College, Providence, Rhode Island 

Purdue University, Lafayette, Indiana 

Rabbinical College of America, Morristown, New 
Jerse 

Rabbinical College of Long Island, Long Beach, New 
York 

Rabbinical Seminary of America, Forest Hills, New 
York 

Reed College, Portland, Oregon 

Reconstructionist Rabbinical College, © Wyncote, 
Pennsylvania 

Reformed Bible College, Grand Rapids, Michigan 

Rensselaer Polytechnic Institute, Troy, New York 

Rice University, Houston, Texas 

Roberts Wesleyan College, North Chili, New York 

Rochester Institute of Technology, Rochester, New 
York 

Rockefeller University, New York, New York 

Rush University, Chicago, Illinois 

Rutgers — The State University, New Brunswick, 
New Jersey 

St. Bonaventure University, St. Bonaventure, New 
York 


St. John’s College, Annapolis, Maryland 
St. John’s College, Santa Fe, New Mexico 
Saint John’s University, Collegeville, Minnesota 
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St. John’s University, Jamaica, New York 

St. Lawrence University, Canton, New York 

Saint Louis University, St. Louis, Missouri 

St. Mary’s University of San Antonio, San Antonio, 
Texas 

Saint Olaf College, Northfield, Minnesota 

St. Vladimir’s Orthodox Theological Seminary, Crest- 
wood, New York 

San Francisco State College, San Francisco, California 

San Jose State College, San Jose, California 

Santa Clara University, Santa Clara, California 

Sarah Lawrence College, Bronxville, New York 

Scripps College, Claremont, California 

Scripps Research Institute, The, La Jolla, California 

Seattle Pacific University, Seattle, Washington 

Seattle University, Seattle, Washington _ 

Sherman College of Straight Chiropractic, Spartan- 
burg, South Carolina 

Simmons College, Boston, Massachusetts 

Simpson College, Indianola, lowa 

Simpson College, Redding, California 

Skidmore College, Saratoga Springs, New York 

Smith College, The, Northampton, Massachusetts 

South Dakota School of Mines and Shahi 6 Rapid 
City, South Dakota 

Southern Adventist University, Collegedale, 
Tennessee 

Southern Illinois: University of Gathondale, Carbon- 
dale, Illinois 

Southern Methodist Lninersiy, Dallas, Texas 

Southwestern Adventist College, Keene, Texas 

Spring Arbor College, Spring Arbor, Michigan 

Springfield College, Springfield, Massachusetts 

State University College at Oswego, Oswego; New 
York 

State University College at Potsdam, Potsdam, New 
York 

State University of New York at Binghamton, Bing- 
hamton, New York 

State University of New York at Buffalo, Buffalo, 
New York 

State University of New York at Stony Brook, Stony 
Brook, New York |. 

State University of New York College of Arts and Sci- 
ence at Plattsburgh, Plattsburgh, New York 

Stephens College, Columbia, Missouri 

Stevens Institute of Technology, Hoboken, New 
Jersey 

Sunbridge College, Chestnut Ridge, New York 

Swarthmore College, Swarthmore, Pennsylvania 

Syracuse University, Syracuse,.New York 

Tabor College, Hillsboro, Kansas 

Talmudic College of Florida, Miami Beach, Florida 

Talmudical Yeshiva of Philadelphia, Philadelphia, 
Pennsylvania 

Taylor University, Upland, Indiana 

Teachers College, Columbia University, New York, 
New York 

Telshe Yeshiva Rabbinical College of Telshe, Inc., 
Wickliffe, Ohio 

Telshe Yeshiva-Chicago, Rabbinical College of Tel- 
she-Chicago, Inc., Chicago, Illinois 

Temple University, Philadelphia, Pennsylvania 

Texas A&M University, College Station, Texas 


Texas Chiropractic College, Pasadena, Texas 
Texas Woman’s University, Denton, Texas 
Thomas Aquinas College, Santa Paula, California 
Touro College, New York, New York 
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Trinity Bible College, Ellendale, North Dakota University of Pennsylvania, Philadelphia, 
Trinity Christian College, Palos Heights, Illinois Pennsylvania 


Trinity College, Hartford, Connecticut 

Trinity Episcopal School for Ministry, Ambridge, 
Pennsylvania 

Trinity Evangelical Divinity School, Deerfield, Illinois 

Trinity Lutheran College, Issaquah, Washington 

Trinity University, San Antonio, Texas 

Tufts University, Medford, Massachusetts 

Tulane University, New Orleans, Louisiana 

Union College, Lincoln, Nebraska 

Union College, Schenectady, New York 

Union Institute, The, Cincinnati, Ohio 

Union Theological Seminary, New York, New York 

University of Alabama at Birmingham, The, Birming- 
ham, Alabama 

University of Arizona, The, Tucson, Arizona 

University of Arkansas at Little Rock, Little Rock, 
Arkansas 

University of California, Berkeley, California 

University of California, Davis, California 

University of California, Irvine, California 

University of California, Los Angeles, California 

University of California, Riverside, California 

University of California, San Diego, California 

University of California, San Francisco, California 

University of California, Santa Barbara, California 

University of California, Santa Cruz, California 

University of Central Florida, Orlando, Florida 

University of Chicago The, Chicago, Illinois 

University of Cincinnati, Cincinnati, Ohio 

University of Colorado, Boulder, Colorado 

University of Delaware, Newark, Delaware 

University of Denver, Denver, Colorado 

University of Detroit Mercy, Detroit, Michigan 

University of Florida, Gainesville, Florida 

University of Georgia, The, Athens, Georgia 

_ University of Hawaii, Honolulu, Hawaii 

University of Houston, Houston, Texas 

University of Idaho, Moscow, Idaho 

University of Illinois, Urbana, Illinois 

University of Iowa, Iowa City, Iowa 

University of Judaism, Los Angeles, California 

University of Kansas, Lawrence, Kansas 

University of Kentucky, Lexington, Kentucky 

University of Maine, Orono, Maine . 

University of Maryland, College Park, Maryland 

University of Massachusetts at Amherst, Amherst, 
Massachusetts . 

University of Miami, Coral Gables, Florida 

University of Michigan, The, Ann Arbor, Michigan 

University of Minnesota, Minneapolis, Minnesota 

University of Missouri, Columbia, Missouri 

University of Missouri, St. Louis, Missouri 

University of Montana-Missoula, The, Missoula, 
Montana 

University of Nebraska, The, Lincoln, Nebraska 

University of Nevada-Reno, Reno, Nevada 

University of North Carolina at Chapel Hill, Chapel 
Hill, North Carolina 

University of North Dakota, Grand Forks, North 
Dakota 

University of North Texas, Denton, Texas 

University of Notre Dame du Lac, Notre Dame, 


University of Pittsburgh, Pittsburgh, Pennsylvania 

University of Portland, Portland, Oregon 

University of Rhode Island, Kingston, Rhode Island 

University of Rochester, Rochester, New York 

University of San Diego, San Diego, California 

University of Southern California, Los Angeles, 
California 

University of Texas, Austin, Texas 

University of Texas Southwestern Medical Center at 
Dallas, The, Dallas, Texas 

University of the Pacific, Stockton, California 

University of Tulsa, Tulsa, Oklahoma 

University of Utah, Salt Lake City, Utah 

University of Vermont, Burlington, Vermont 

University of Virginia, Charlottesville, Virginia 

University of Washington, Seattle, Washington 

University of Wisconsin, Madison, Wisconsin 

University of Wyoming, The, Laramie, Wyoming 

Utah State University of Agriculture and Applied Sci- 
ence, Logan, Utah 

Valparaiso University, Valparaiso, Indiana 

Vanderbilt University, Nashville, Tennessee 

Vassar College, Poughkeepsie, New York 

Villanova University, Villanova, Pennsylvania 

Wake Forest University, Winston-Salem, | North 
Carolina 

Walla Walla College, College Place, Washington 

Washington and Lee University, Lexington, Virginia 

Washington Bible College, Lanham, Maryland 

Washington State University, Pullman, Washington 

Washington University, St. Louis, Missouri 

Wayne State University, Detroit, Michigan 

Wellesley College, Wellesley, Massachusetts 

Wesleyan University, Middleton, Connecticut 

West Virginia University, Morgantown, West Virginia 

Western Baptist College, Salem, Oregon 

Western Conservative Baptist Seminary, Portland, 
Oregon 

Western Michigan University, Kalamazoo, Michigan 

Western States Chiropractic College, Portland, Oregon 

Western University of Health Sciences, Pomona, 
California 


Western Washington 
Washington 
Westfield State College, Westfield, Massachusetts 


Westminster Theological Seminary, Philadelphia, 
Pennsylvania 

Westminster Theological Seminary in California, Es- 
condido, California 

Wheaton College, Norton, Massachusetts 

Wheaton College, Wheaton, Illinois 

Wheelock College, Boston, Massachusetts 

Whitman College, Walla Walla, Washington 

Whittier College, Whittier, California 

Whitworth College, Spokane, Washington 

William Tyndale College, Farmington Hills, Michigan 

Williams College, Williamstown, Massachusetts 

Wittenberg University, Springfield, Ohio 

Wright State University, Dayton, Ohio 

Yale University, New Haven, Connecticut 

Yeshiva Ohr Elchonon Chabad/West Coast Talmudic 
Seminary, Los Angeles, California 

Yeshiva University, New York, New York 


University, Bellingham, 
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Indiana 
University of Oklahoma, Norman, Oklahoma 
University of Oregon, Eugene, Oregon 


History: S. | amended by P.C. 2002-2169, s. 15, December 12, 2002, 
Canada Gazette, Part II, January 1, 2003 to delete Lutheran Bible Institute 
of Seattle and University of Detroit, applicable as of January 1, 2003; to 
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add Kenyon College, Medical University of South Carolina, Nova South- 
eastern University, Talmudic College of Florida, Trinity Lutheran College 
and University of Detroit Mercy, applicable as of January 1, 2001; and to 
add Saint John’s University, applicable as of January 1, 2002. 


S. | amended by P.C, 2001-829, s. 1, May 10, 2001, Canada Gazette, Part 
II, May 23, 2001 to delete Columbia Pacific University, Medical College 
of Pennsylvania and Hahnemann University, The, Ottawa University, Par- 
sons School of Design and Radcliffe College, applicable as of May 23, 
2001; to add Academy of the New Church, The, Aurora University, Bay- 
lor College of Medicine, Florida Gulf Coast University, New School Uni- 
versity, Texas A&M University, Western University of Health Sciences 
and Westfield State College, applicable as of January 1, 1999; and to add 
Magdalen College, Medaille College, Medical College of Ohio, Northern 
Michigan University and St. Bonaventure University, applicable as of Jan- 
uary 1, 2000. 


Carroll College, Duquesne University, University of Texas Southwestern 
Medical Center at Dallas, The, University of Wyoming, The and Wright 
State University added by P.C. 2000-726, subsec. 1(2), May 18, 2000, 
Canada Gazette, Part II, June 7, 2000, applicable as of January 1, 1997. 


Antioch College, California Lutheran University, Cornerstone College and 
Grand Rapids Baptist Seminary, Eastern College, Emporia State Univer- 
sity, Juilliard School, The, Marantha Baptist Bible College, Naropa Insti- 
tute, State University of New York at Stony Brook and. West Virginia, Uni- 
versity added by the said P.C. 2000-726, subsec. 1(3), applicable as of 
January 1, 1998. 


Texas Woman’s University, University of Missouri and Wheelock College 
added by the said P.C. 2000-726, subsec. 1(4), applicable as of January 1, 
1999. 


Colgate-Rochester Divinity School, The, Eastern Mennonite University, 
Kettering University, Liberty University, Life University, Louisiana State 
University and Agricultural and Mechanical College, Michigan State Uni- 
versity, Northwest College of the Assemblies of God, Northwood Univer- 
sity, Santa Clara University, Southern Adventist University and University 
of Vermont added by the said P.C. 2000-726, subsec. 1(5), effective June 
7, 2000. 


Ambassador University (Big Sandy TX), American College, The (Bryn 
Mawr PA), Anna Maria College (formerly Anna Maria College for Wo- 
men) (Paxton MA), Baldwin-Wallace College (Berea OH), Bluffton Col- 
lege (Bluffton OH), Carroll College (Waukesha WI), College of New 
Rochelle (NY), College of Wooster, The (OH), Dana College (Blair NB), 
De Pauw University (Greencastle IN), Detroit College of Law (MD, Di- 
vinity School, The (Rochester NY), Earlham College (Richmond IN), 
Eastern-Baptist Theological Seminary, The (Philadelphia), Eastern Men- 
nonite College (Harrisonburg VA), Georgetown University (Washington 
DC), GMI Engineering & Management Institute (Flint MI), Gustavus 
Adolphus College (St. Peter MN), Hebrew Union College — Jewish Insti- 
tute of Religion (Los Angeles), Hebrew Union College — Jewish Institute 
of Religion (New York), Hobe Sound Bible College (Hobe Sound FL), 
Hollins College (VA), Hood College (Frederick MD), Liberty Baptist Col- 
lege (Lynchburg VA), Life Chiropractic College (Marietta GA), Louisiana 
State’ University (Baton Rouge), Marymont College (Tarrytown NY), 
Mills College (Oakland CA), Mount Vernon College (Washington DC), 
Nasson College (Springvale ME), Nazarene Bible College (Colorado 
Springs), Nebraska Wesleyan University (Lincoln), Northrop Institute of 
Technology (Inglewood CA), Northwest College (Kirkland WA), 
Northwood Institute (Midland MI), Puget Sound Christian College ... A 
college of the Bible (Edmonds WA), Reformed Theological Seminary 
(Jackson MS), Ripon College (Ripon WI), Saint Mary-of-the-Woods Col- 
lege (IN), Saint Mary’s College (Notre Dame IN), Southern College of 
Seventh-Day Adventists (Collegedale TN), Temple Buell College. (Den- 
ver), Trinity College (Dunedin FL), University of Dubuque (IA), Univer- 
sity of Santa Clara (CA), University of the Ozarks (Clarksville, AK), Uni- 
versity of the South, The (Sewanee TN), University of Vermont and State 
Agricultural College (Burlington), Wagner College (Staten Island NY) 
and Yeshiva University of Los Angeles deleted by the said P.C. 2000-726, 
subsec. 1(1), effective June 7, 2000. 


S. | amended by P.C. 1997-1041, subsecs. 1(1), (2), July 25, 1997, Can- 
ada Gazette, Part I, August 20, 1997, to add the following (applicable to 
1996 et seq.): 


Bastyr University, Seattle, Washington 

City University, Bellevue, Washington 

Columbia International University, Columbia, South Carolina 

Eckerd College, St. Petersburg, Florida 

Grace University, Omaha, Nebraska 

Herman M. Finch University of Health Sciences, The/The Chicago 
Medical School, North Chicago, Illinois 

Montana Tech of the University of Montana; Butte, Montana 


Income Tax Regulations 


Multnomah Bible College, Portland, Oregon 
Parsons School of Design, New York, New York 
Union College, Lincoln, Nebraska 

University of California, Davis, California 
University of California, Irvine, California 
University of California, Los Angeles, California 
University of California, Riverside, California 
University of California, San Diego, California 
University of California, Santa Barbara, California 
University of California, Santa Cruz, California 
University of Montana-Missoula, The, Missoula, Montana 
University of North Texas, Denton, Texas 


and delete the following (applicable to 1996 et seq.): 


Antioch University, New York, New York 

Bastyr College, Seattle, Washington 

Briarcliff College, Briarcliffe Manor, New York 

Columbia Bible College & Seminary, Columbia, South Carolina 

Dropsie University, The, Philadelphia, Pennsylvania 

George Williams College, Downers Grove, Illinois 

Grace College of the Bible, Omaha, Nebraska 

Montana College of Mineral Science and Technology, Butte, Montana 

Multnomah School of the Bible, Portland, Oregon 

Ricker College, Houlton, Maine 

Rosemead Graduate School of Psychology, Rosemead, California 

University of Health Sciences/The Chicago Medical School, Chicago, 
Illinois 

University of Montana, Missoula, Montana 

Western Evangelical Seminary, Portland, Oregon 

Westminster Choir College, Princeton, New Jersey. 


S. 1 amended by P.C. 1996-632, subsecs. 1(1), (2), April 30, 1996, Can- 
ada Gazette, Part Il, May 15, 1996, to add the following (applicable after 
1994): 


Alfred University, Alfred, New York 

Colby-Sawyer College, New London, New Hampshire 

College of New Rochelle, New Rochelle, New York 

Florida State University, Tallahassee, Florida 

Holy Trinity Orthodox Seminary, The, Jordanville, New York 

Lawrence Technological University, Southfield, Michigan 

Maharishi University of Management, Fairfield, lowa 

Medical College. of Pennsylvania and Hehnemann University, The 
Philadelphia, Pennsylvania 

Mercyhurst College, Erie, Pennsylvania 

Rush University, Chicago, Illinois 

Simpson College, Redding, California 

Southern College of Seventh-Day Adventists, Collegedale, Tennessee 

Westminster Theological Seminary in California, Escondido, 
California 


and delete the following (applicable after 1994): 
Maharishi International University, Fairfield, lowa 
Medical College of Pennsylvania, Philadelphia, Pennsylvania 


S. 1 amended by P.C. 1995-581, s. 1, April 4, 1995, Canada Gazette, Part 
II, April 19, 1995, to add the following (applicable after 1993): 


Ambassador University, Big Sandy, Texas 

Columbia Union College, Takoma Park, Maryland 
Detroit College of Law, Detroit, Michigan 

Divinity School, The, Rochester, New York 

Emmanuel School of Religion, Johnson City, Tennessee 
Meadville-Lombard Theological School, Chicago, Illinois 
Oakwood College, Huntsville, Alabama 

Scripps Research, Institute, The, La Jolla, California 
University of the South, The, Sewanee, Tennessee 


S. 1 amended by P.C. 1994-866, subsec. 1(1), May 26, 1994, Canada Ga- 
zette, Part II, June 15, 1994, to add the following (applicable after 1992): 


Associated Mennonite Biblical Seminary, Elkhart, Indiana 
Bluffton College, Bluffton, Ohio 

Clark University, Worcester, Massachusetts 

Ecumenical Theological Center, Detroit, Michigan 
Nebraska Wesleyan University, Lincoln, Nebraska 
Northwestern College, Orange City, Iowa 

Sunbridge College, Chestnut Ridge, New York 

Union Institute, The, Cincinnati, Ohio 

University of Georgia, The, Athens, Georgia 

University of Judaism, Los Angeles, California 

Wake Forest University, Winston-Salem, North Carolina 
Wheaton College, Norton, Massachusetts 
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S. I amended by the said P.C. 1994-866, subsec. 1(2), by repealing the 
following (applicable after 1992): 


Goshen Biblical Seminary, Elkhart, Indiana 
Mennonite Biblical Seminary, Elkhart, Indiana 
Union for Experimenting Colleges and. Universities, The, Cincinnati, 
Ohio fi 
S. 1 amended by P.C. 1993-901, May 4, 1993, Canada Gazette, Part II, 
May 19, 1993, to add the following (applicable after 1991): 


American Film Institute Center for Advanced Film and Television 
Studies, Los Angeles, California 

Calvin Theological Seminary, Grand Rapids, Michigan 

St. John’s University, Jamaica, New York 

Saint Olaf College, Northfield, Minnesota 


S. | amended by P.C. 1992-1108, s. 1, May 21, 1992, Canada Gazette, 
Part II, June 3, 1992 to add the following (applicable after 1990): 


Baldwin-Wallace College, Berea, Ohio 

Bastyr College, Seattle, Washington 

Earlham College, Richmond, Indiana 

Lutheran Bible Institute of Seattle, Issaquah, Washington 
North Central College, Naperville, Illinois 

Rabbinical College of Long Island, Long Beach, New York 
Scripps College, Claremont, California 

Trinity Bible College, Ellendale, North Dakota 

University of California, San Francisco, California 


S. | amended by P.C. 1991-467, s. 1, March 14, 1991, Canada Gazette, 
Part Il, March 27, 1991 (applicable after 1989) to add the following: 


Anderson College, Anderson, South Carolina 

De Pauw University, Greencastle, Indiana 

Ferris State University, Big Rapids, Michigan 

Hampshire College, Amherst, Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Pennsylvania College of Podiatric Medicine, Philadelphia, 
Pennsylvania 

Reconstructionist Rabbinical College, Wyncote, Pennsylvania 

Skidmore College, Saratoga Springs, New York 

Talmudical Yeshiva of Philadelphia, Philadelphia, Pennsylvania 

Villanova University, Villanova, Pennsylvania 

Yeshiva Ohr Elchonon Chabad/West Coast Talmudic Seminary, Los 
Angeles, California 


S. 1 amended by P.C. 1990-1332, s. 2, June 28, 1990, Canada Gazette, 
Part I, July 18, 1990 (applicable after 1988), to substitute “Franciscan 
University of Steubenville” for “University of Steubenville” and “Lake 
Superior State University” for “Lake Superior State College” and to add 
the following: 


Claremont McKenna College, Claremont, California 

Columbia Bible College & Seminary, Columbia, South Carolina 
Curtis Institute of Music, The, Philadelphia, Pennsylvania 
Emory University, Atlanta, Georgia 

Franciscan University of Steubenville, Steubenville, Ohio 
Mankato State University, Mankato, Minnesota 

Minot State University, Minot, North Dakota 

New England College, Henniker, New Hampshire 

Northwestern College, St. Paul, Minnesota 

Palmer College of Chiropractic-West, Sunnyvale, California 
Rice University, Houston, Texas 

Southwestern Adventist College, Keene, Texas 

University of Alabama at Birmingham, The, Birmingham, Alabama 
University of Montana, Missoula, Montana 

University of San Diego, San Diego, California 

University of the Ozarks, Clarksville, Arkansas 


S. | amended by P.C. 1989-723, s. 1, April 28, 1989, Canada Gazette, 
Part II, May 10, 1989, to add the following applicable after 1987: 


Augsburg College, Minneapolis, Minnesota 

Elmira College, Elmira, New York 

God’s Bible School and College, Cincinnati, Ohio 

Life Chiropractic College; Marietta, Georgia 

Life Chiropractic College-West, San Lorenzo, California 
Montana College of Mineral Science and Technology, Butte, Montana 
Nazarene Bible College, Colorado Springs, Colorado 
Providence College, Providence, Rhode Island 

Thomas Aquinas College, Santa Paula, California 

University of Arkansas at Little Rock, Little Rock, Arkansas 
University of Nevada—Reno, Reno, Nevada 

Western Baptist College, Salem, Oregon 
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S. 1 amended by P.C. 1988-561, s. 1, March 24, 1988, Canada Gazette, 
Part II, April 13, 1988, to add the following, applicable after 1986: 


Carroll College, Waukesha, Wisconsin 

Dana College, Blair, Nebraska 

Emerson College, Boston, Massachusetts 

Hood College, Frederick, Maryland 

Nazarene Theological Seminary, Kansas City, Missouri 
Pacific Union College, Angwin, California [already listed] 
Princeton Theological Seminary, Princeton, New Jersey 
Reformed Theological Seminary, Jackson, Mississippi 
State University College at Potsdam, Potsdam, New York 
Taylor University, Upland, Indiana [already listed] 
University of Massachusetts at Amherst, Amherst Massachusetts 


S. 1 amended by P.C. 1987-1479, s. 1, July 30, 1987, Canada Gazette, 
Part II, August 19, 1987, effective after 1985, to delete “Detroit Bible Col- 
lege, Farmington Hills, Michigan’, to substitute “Biola University” for 
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“Biola College”, “San Rafael” for “Petaluma” in “Columbia Pacific Uni- 


_ versity” [which had not previously been listed], to add “(Stanford Univer- 


sity)” to “Leland Stanford Junior University”, and to add the following: 


American International College, Springfield, Massachusetts 

Atlantic Union College, South Lancaster, Massachusetts 

Canisius College, Buffalo, New York 

Central Yeshiva Tomchei Tmimim-Lubavitch, Brooklyn, New York 
Concordia College, Moorhead, Minnesota 

Emmaus Bible College, Dubuque, Iowa 

Hobe Sound Bible College, Hobe Sound, Florida 

Moravian College, Bethlehem, Pennsylvania 

Pacific Graduate School of Psychology, Menlo Park, California 
Philadelphia College of Bible, Langhorne, Pennsylvania 

Rabbinical College of America, Morristown, New Jersey 

Saint Mary-of-the-Woods College, Saint Mary-of-the-Woods, Indiana 
Trinity Episcopal School for Ministry, Ambridge, Pennsylvania 
University of Rhode Island, Kingston,Rhode Island 

Western States Chiropractic College, Portland, Oregon 

Whittier College, Whittier, California 

William Tyndale College, Farmington Hills, Michigan 


S. 1 amended by P.C. 1986-746, s. 1, March 26, 1986, Canada Gazette, 
Part II, April 16, 1986, effective January 1, 1985, to substitute “Seattle 
Pacific University, Seattle, Washington” for “Seattle Pacific College, Se- 
attle, Washington”, and to add the following: 


De Paul University, Chicago, Illinois 
GMI Engineering & Management Institute, Flint, Michigan 
Grace College of the Bible, Omaha, Nebraska 
Hollins College, Hollins College, Virginia 
Mount Ida College, Newton Centre, Massachusetts 
Sherman College. of Straight Chiropractic, Spartanburg, South 
Carolina 
Union for Experimenting Colleges and Universities, The, Cincinnati, 
Ohio 
Washington and Lee University, Lexington, Virginia 
S. 1 amended by P.C. 1985-1150, s. 1, April 4, 1985, Canada Gazette, 
Part II, April 17, 1985 to add “American Graduate School of International 
Management, Glendale, Arizona”, effective commencing January 1, 1983; 
to substitute “Clarkson University” for Clarkson College of Technology, 
and “Puget Sound Christian College ... A college of the Bible” for “Puget 
Sound College of the Bible”, effective January 1, 1984; and to add the 
following effective January 1, 1984: 


American University in Cairo, The, New York, New York 

Barnard College, New York, New York 

Lafayette College, Easton, Pennsylvania 

State University of New York at Binghamton, Binghamton, New 
York 

University of Health Sciences/The Chicago Medical School, Chicago, 
Illinois 

University of Missouri, Columbia, Missouri 


S. | amended by P.C. 1984-774, s. 1, March 8, 1984, Canada Gazette, 
Part Il, March 21, 1984 to add the following effective commencing Janu- 
ary 1, 1983: 


American College, The, Bryn Mawr, Pennsylvania 

Antioch University, New York, New York 

Case Western Reserve University, Cleveland, Ohio 

Central Michigan University, Mount Pleasant, Michigan 

College of Wooster, The, Wooster, Ohio 

Hebrew Union College — Jewish Institute of Religion, Los Angeles, 
California 

Kansas State University, Manhattan, Kansas 


2421 


N 
= 
oS) 
S 
3 
A ms 
3 
60 
5) 
aa 


Reg. 


Sch. VIII Income Tax Regulations 


Maharishi International University, Fairfield, lowa Western Evangelical Seminary, Portland, Oregon 


Mirrer Yeshiva Central Institute, Brooklyn, New York S. 1 amended by P.C. 1979-1181, April 4, 1979, Canada Gazette, Part I, 


Mount Vernon College, Washington, District of Columbia April 25, 1979, to add the following, effective on and after January 1, 
Ohio College of Podiatric Medicine, Cleveland, Ohio 1978: 


Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, Florida 

Puget Sound College of the Bible, Edmonds, Washington 

Radcliffe College, Cambridge, Massachusetts 

Ripon College, Ripon, Wisconsin 

St. Vladimir’s Orthodox Theological Seminary, Crestwood, New 
York 

Southern Illinois University of Carbondale, Carbondale, Illinois 

Trinity University, San Antonio, Texas 

University of Central Florida, Orlando, Florida 

University of Steubenville, Steubenville, Ohio 

Westminster Choir College, Princeton, New Jersey 


Brigham Young University — Hawaii Campus, Laie, Hawaii 
Eastern Washington University, Cheney, Washington 
Fuller Theological Seminary, Pasadena, California 
Grinnell College, Grinnell, Iowa 

Macalester College, St. Paul, Minnesota 

National College of Chiropractic, The, Lombard, Illinois 
Old Dominion University, Norfolk, Virginia 

Saint Mary’s College, Notre Dame, Indiana 

Sarah Lawrence College, Bronxville, New York 

Union College, Schenectady, New York 

University of Santa Clara, Santa Clara, California 


S. 1 amended by P.C..1983-1194, s. 1, April. 21,.1983,. Canada Gazette, | S- | amended by P.C. 1978-781, March 16, 1978, Canada Gazette, Part Il, 
Part II, May 11, 1983, to add the following effective from January 1, ae 12, 1968, to add the following, effective ‘on and after January 1, 
1982: ‘ 

Bennington College, Bennington, Vermont 

Creighton University, Omaha, Nebraska 

Florida Atlantic University, Boca Raton, Florida 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New York 

Ohio University, Athens, Ohio 

Swarthmore College, Swarthmore, Pennsylvania 

University of Houston, Houston, Texas 

Valparaiso University, Valparaiso, Indiana 

Western Washington University, Bellingham, Washington 


Adams State College, Alamosa, Colorado 

Beloit College, Beloit, Wisconsin 

Bowling Green State University, Bowling Green, Ohio 
College of William and Mary, Williamsburg, Virginia 
Fresno Pacific College, Fresno, California 

Medical College of Pennsylvania, Philadelphia, Pennsylvania 
Pine Manor College, Chestnut Hill, Massachusetts 
Rockefeller University, New York, New York 

Trinity Evangelical Divinity School, Deerfield, Illinois 
Walla Walla College, College Place, Washington 

Western Conservative Baptist Seminary, Portland, Oregon 


S. | amended by P.C. 1982-1094, April 8, 1982, Canada Gazette, Part II, 
April 28, 1982, to add to the following, effective January 1, 1981: 


2. The universities situated in the United Kingdom of 
Great Britain and Northern Ireland that are prescribed by 
section 3503 are the following: 


Abilene Christian University, Abilene, Texas 

Andover Newton Theological School, Newton Centre, Massachusetts 
Asbury Theological Seminary, Wilmore, Kentucky 

Bates College, Lewiston, Maine 

Bethel College, North Newton, Kansas 

Illinois Institute of Technology, Chicago, Illinois 
LeTourneau College, Longview, Texas 

Liberty Baptist College, Lynchburg, Virginia 

Messiah College, Grantham, Pennsylvania 

Oberlin College, Oberlin, Ohio 

Pomona College, Claremont, California 

Reformed Bible College, Grand Rapids, Michigan 

St. Mary’s University of San Antonio, San Antonio, Texas 
Texas Chiropractic College, Pasadena, Texas 


S. 1 amended by P.C. 1981-673, March 12, 1981, Canada Gazette, Part II, 
March 25, 1981, to add the following, effective January 1, 1980: 


Azusa Pacific College, Azusa, California 

Boston College, Chestnut Hill, Massachusetts 

Le Moyne College, Syracuse, New York 

Northwest College, Kirkland, Washington 

Northwood Institute, Midland, Michigan 

Rabbinical Seminary of America, Forest Hills, New York 

South Dakota School of Mines and Technology, Rapid City, South 
Dakota 

Whitman College, Walla Walla, Washington 

Yeshiva University of Los Angeles, Los Angeles, California 


Aston University, Birmingham, England 

Cranfield University, Bedfordshire, England 

Gateshead Talmudical College, Gateshead, England 

Imperial College of Science, Technology and 
Medicine, London, England 

King’s College London, London, England 

London Business School, London, England 

Loughborough University, Leicestershire, England 

Queen’s University of Belfast, The, Belfast, Northern 
Ireland 

University College London, London, England 

University of Aberdeen, Aberdeen, Scotland 

University of Bath, The, Bath, England 

University of Birmingham, Birmingham, England 

University of Bradford, Bradford, England 

University of Bristol, Bristol, England 

University of Cambridge, Cambridge, England 

University of Dundee, The, Dundee, Scotland 

University of Durham, Durham, England 

University of Edinburgh, Edinburgh, Scotland 

University of Exeter, Exeter, England 

University of Glasgow, Glasgow, Scotland 

University of Leeds, Leeds, England 


S. 1 amended by P.C. 1980-1138, s. 1, May 1, 1980, Canada Gazette, Part University of Liverpool. Liverpool. England 
Il, May 14, 1980, to add the following, effective on and after January 1, y aeeAe Rhee & 


1979: University of London, London, England 


Cedarville College, Cedarville, Ohio 

Detroit Bible College, Farmington Hills, Michigan 
Goddard College, Plainfield, Vermont 

Louisiana State University, Baton Rouge, Louisiana 
Multnomah School of the Bible, Portland, Oregon 
North American Baptist Seminary, Sioux Falls, South Dakota 
Ottawa University, Ottawa, Kansas 

Pace University, New York, New York 

Park College, Kansas City, Missouri 

St. John’s College, Annapolis, Maryland 

St. John’s College, Santa Fe, New Mexico 
Stephens College, Columbia, Missouri 

Taylor University, Upland, Indiana 

Touro College, New York, New York 

Trinity College, Dunedin, Florida 

Washington Bible College, Lanham, Maryland 
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University of Manchester, The, Manchester, England 

University of Newcastle, The, Newcastle upon Tyne, 
England 

University of North London, London, England 


University of Nottingham, The, Nottingham, England 
University of Oxford, Oxford, England 

University of Reading, Reading, England 

University of St. Andrews, St. Andrews, Scotland 
University of Sheffield, Sheffield, England 
University of Southampton, Southampton, England 
University of Strathclyde, Glasgow, Scotland 
University of Surrey, Guildford, Surrey, England 
University of Sussex, Brighton, England 

University of Wales, Cardiff, Wales 


Schedule VIII — Universities outside Canada 


History: S. 2 amended by P.C. 2002-2169, s. 16, December 12, 2002, 
Canada Gazette, Part Il, January 1, 2003 to add London Business School 
and Loughborough University, applicable as of January 1, 2001. 


S. 2 amended by P.C. 2001-829, s. 2, May 10, 2001, Canada Gazette, Part 
Il, May 23, 2001, to delete University of Hull, The, Hull, England, and 
University of Lancaster, Lancaster, England, applicable as of May 23, 
2001; to add King’s College London, London, England and University of 
North London, London, England, applicable as of January 1, 1999; and to 
add University College London, London, England, applicable as of Janu- 
ary 1, 2000. 


S. 2 amended by P.C. 2000-726, s. 2. May 18, 2000, Canada Gazette, Part 
Il, June 7, 2000, to change Cranfield Institute of Technology to Cranfield 
University, and Victoria University of Manchester to University of 
Manchester, The, effective June 7, 2000; to add University of Newcastle, 
The, Newcastle upon Tyne, England and University of Surrey, Guildford, 
Surrey, England, applicable as of January 1, 1997; and to add Imperial 
College of Science, Technology and Medicine, London, alan: applica- 
ble as of January 1, 1998. 


S. 2 amended by P.C. 1996-632, s. 2, April 30, 1996, Canada Gazette, 
Part I, June 15, 1994, to add “Aston University, Birmingham, England” 
and “University of Sussex, Brighton, England”, applicable after 1994. 


S. 2 amended by P.C. 1994-866, s. 2, May 26, 1994, Canada Gazette, Part 
Il, June 15, 1994, to add “University of Hull, The, Hull, England’, appli- 
cable after 1992. 


-§. 2 amended by P.C. 1992-1108, s. 2, May 21, 1992, Canada Gazette, 
Part I, June 3, 1992, to add “Gateshead Talmudical College, Gateshead, 
England”, applicable after 1990. 


S. 2 amended by P.C. 1991-467, s. 2, March 14, 1991, Canada Gazette, 
Part II, March 27, 1991 (applicable after 1989) to add the following: 


University of Bath, The, Bath, England 
University of Dundee, The, Dundee, Scotland 
University of Nottingham, The, Nottingham, England 


S.2 amended:by P.C. 1990-1332, s. 3, June 28, 1990, Canada Gazette, 
Part I, July 18, 1990, to add “University of Exeter, Exeter, England” and 
“University of Lancaster, Lancaster, England”, applicable after 1988. 


S. 2. amended by P.C. 1989-723, s. 2, April 28, 1989, Canada Gazette, 
Part II, May 10, 1989, to add “University of Southampton, Southampton, 
England”, applicable after 1987. 


S. 2 amended by P.C. 1984-774, s. 2, March 8, 1984, Canada Gazette, 
Part II, March 21, 1984 to add “University of Durham, Durham, England”, 
applicable after 1982. 


3. The universities situated in France that are prescribed 
by section 3503 are the following: 


American University in Paris, Paris 

Catholic Faculties of Lyon, Lyon 

Catholic Institute of Paris, Paris 

Catholic University of Lille, The, Lille 

Ecole Nationale des Ponts et Chaussées, Paris 

European Institute of Business Administration (IN- 

SEAD), Fontainebleau 

Hautes Etudes Commerciales, Paris 

Paris Graduate School of Management, Paris 
History: S. 3 amended by P.C. 2001-829, s. 3, May 10, 2001, Canada 
Gazette, Part II, May 23, 2001, to delete University of Aix-Marseilles, 


Aix-en-Provence, and University of Paris, Paris, applicable as of May 23, 
2001. 


S. 3 amended by P.C. 2000-726, s. 3, May 28, 2000, Canada Gazette, Part 
II, June 7, 2000, to change Catholic Faculties of Lille to Catholic Univer- 
sity of Lille, The, effective June 7, 2000. 


S. 3 amended by P.C. 1994-866, s. 3, May 26, 1994, Canada Gazette, Part 
Il, June 15, 1994, to add the following (applicable after 1992): 


Hautes Etudes Commerciales, Paris 
Paris Graduate School of Management, Paris 
S. 3 amended by P.C. 1991-467, s. 3, March 14, 1991, Canada Gazette, 
Part II, March 27, 1991 (applicable after 1989) to add the following: 
Ecole Nationale des Ponts et Chaussées, Paris 


European Institute of Business Administration (INSEAD), 
Fontainebleau 


Reg. 
Sch. VIII 


S. 3 amended by P.C. 1990-1332, s. 4, June 28, 1990, Canada Gazette, 
Part II, July 18, 1990, to substitute “American University” for “American 
College”, applicable: after 1988. 


S. 3 amended by P.C. 1988-561, s. 2; March 24, 1988, Canada Gazette, 
Part II, April 13, 1988, to add “American College in Paris, Paris’, applica- 
ble after 1986. 


4. The universities situated in Austria that are prescribed 
by section 3503 are the following: 


University of Vienna, Vienna 


5. The universities situated in Belgium that are prescribed 
by section 3503 are the following: 


Catholic University of Louvain, Louvain 


History: S. 5 amended by P.C. 2000-726, s. 4, May 28, 2000, Canada 
Gazette, Part II, June 7, 2000, to delete Free University of Brussels, Brus- 
sels, effective June 7, 2000. 


6. The universities situated in Switzerland that are pre- 
scribed by section 3503 are. the following: 


Franklin College of Switzerland, Sorengo (Lugano) 
University of Geneva, Geneva 
University of Lausanne, Lausanne 

History: S. 6 amended by P.C. 2001-829, s. 4, May 10, 2001, Canada 


Gazette, Part II, May 23, 2001, to delete University of Fribourg, Fribourg, 
applicable as of May 23, 2001. 


S. 6 amended by P.C. 1992-1108, s. 3, May 21, 1992, Canada Gazette, 
Part I, June 3, 1992, to add “Franklin College of Switzerland, Sorengo 
(Lugano)”, applicable after 1990. 


7. The universities situated in Vatican City that are pre- 
scribed by section, 3503 are the following: 


Pontifical Gregorian University 


8. The universities situated in Israel that are prescribed by 
section 3503 are the following: 


Bar-Ilan University, Ramat-Gan 
Ben Gurion University of the Negev, Beersheba 
Ecole biblique et archéologique francaise, Jerusalem 
Hebrew University of Jerusalem, The, Jerusalem 
Jerusalem College for Women, Bayit-Vegan, 
Jerusalem 

Jerusalem College of Technology, Jerusalem 
Technion-Israel Institute of Technology, Haifa 
Tel-Aviv University, Tel-Aviv 
University of Haifa, Haifa 
Weizmann Institute of Science, Rehovot 
Yeshivat Aish Hatorah, Jerusalem 

History: S. 8 amended by P.C. 2001-829, s. 5, May 10, 2001, Canada 


Gazette, Part U, May 23, 2001, to delete Bezalel — Academy of Arts and 
Design, Jerusalem, applicable as of May 23, 2001. 


S. 8 amended by P.C. 1996-632, s. 3, April 30, 1996, Canada Gazette, 
Part II, May 15, 1996, to add “Ecole biblique et archéologique frangaise, 
Jerusalem’, applicable after 1994. 
S. 8 amended by P.C. 1994-866, s. 4, May 26, 1994, Canada Gazette, Part 
II, June 15, 1994, to add “Yeshivat Aish Hatorah, Jerusalem”, applicable 
after 1992. 
S. 8 amended by P.C. 1988-561, s. 3, March 24, 1988, Canada Gazette, 
Part II, April 13, 1988, to add “Bezalel-Academy of Arts and Design, Je- 
rusalem’’, applicable after 1986. 
S. 8 amended by P.C. 1986-746; s. 2, March 26, 1986, Canada Gazette, 
Part II, April 16, 1986, effective January 1, 1985, to add “Jerusalem Col- 
lege of Technology, Jerusalem”. 
S. 8 amended by P.C. 1983-1194, s. 2, April/21, 1983, Canada Gazette, 
Part II, May 11, 1983 to add the following effective from January 1, 1982: 
University of Haifa, Haifa 
Weizmann Institute of Science, Rehovot 
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Reg. 
Sch. VII 


S. 8 amended by P.C. 1980-1138, s. 2, May 1, 1980, Canada Gazette, Part 
II, May 14, 1980, as corrected by Canada Gazette, Part I, June 11, 1980, 
errata, to add the following, effective on and after January 1, 1979: 

Ben Gurion University of the Negev, Beersheba 

Jerusalem College for Women, Bayit-Vegan, Jerusalem 


9. The universities situated in Lebanon that are prescribed 
by section 3503 are the following: 


St. Joseph University, Beirut 


History: S. 9 amended by P.C. 2000-726, s. 5, May 28, 2000, Canada 
Gazette, Part Il, June 7, 2000, to delete American University of Beirut, 
The, Beirut, effective June 7, 2000. 


S. 9 amended by P.C. 1980-1138, s. 3, May 1, 1980, Canada Gazette, Part 
II, May 14, 1980, effective on and after January 1, 1979, to add: St. Joseph 
University, Beirut. 


10. The universities situated in Ireland that are prescribed 
by section 3503 are the following: 


National University of Ireland, Dublin 
Royal College of Surgeons in Ireland, Dublin 
University of Dublin, Dublin 

History: S. 10 amended by P.C. 1985-1150, s. 2, April 4, 1985, Canada 


Gazette, Part II, April 17, 1985, applicable commencing January 1, 1984, 
to add: National University of Ireland, Dublin, 


S. 10 amended by P.C. 1980-1138, s. 4, May 1, 1980, Canada Gazette, 
Part II, May 14, 1980, effective on and after January 1, 1979, to add: Uni- 
versity of Dublin, Dublin. 


11. The universities situated in the Federal Republic of 
Germany that are prescribed by section 3503 are the fol- 
lowing: 
Ruprecht-Karls-Universitat Heidenberg, Heidenberg 
Ukrainian Free University, Munich 
History: S. 11 amended by P.C. 1996-632, s. 4, April 30, 1996, Canada 


Gazette, Part I, May 15, 1996, to add “Ruprecht-Karls-Universitat 
Heidenberg, Heidenberg”, effective after 1994. 


12. The universities situated in Poland that are prescribed 
by section 3503 are the following: 


Catholic University of Lublin, Lublin 
Jagiellonian University, Krakow 
History: S. 12 amended by P.C. 2000-726, s. 6, May 28, 2000, Canada 


Gazette, Part U, June 7, 2000, to add Jagiellonian University, Krakow, ap- 
plicable as of January 1, 1998. 


S. 12 amended by P.C. 1986-746, s. 3, March 26, 1986, Canada Gazette, 
Part Il, April 16, 1986, to substitute “Catholic University of Lublin, Lu- 
blin” for “Catholic University of Lubin, Lubin”, effective January 1, 1982. 


S. 12 added by P.C. 1983-1194, s. 3, April 21, 1983, Canada Gazette, Part 
ll, May 11, 1983, effective from January 1, 1982. 


13. The universities situated in Spain that are prescribed 
by section 3503 are the following: 


University of Navarra, Pamplona 


History: S. 13 added by P.C. 1987-1479, s. 2, July 30, 1987, Canada 
Gazette, Part II, August 19, 1987, effective after 1985. 


14. The universities situated in the People’s Republic of 
China that are prescribed by section 3503 are the follow- 
ing: 

Nanjing University, Nanjing 
History: S. 14 amended by P.C. 2001-829, s. 6, May 10, 2001, Canada 
Gazette, Part Il, May 23, 2001, to delete Nanjing Institute of Technology, 


Nanjing, applicable as of May 23, 2001, and to add Nanjing University, 
Nanjing, applicable as of January 1, 1999. 


S. 14 added by P.C. 1989-723, s. 3, April 28, 1989, Canada Gazette, Part 
Il, May 10, 1989, applicable after 1987. 


Income Tax Regulations 


15. The universities situated in Jamaica that are pre- 
scribed for the purposes of section 3503 are the follow- 
ing: 
University of the West Indies, 
Kingston 


History: S. 15 added by P.C. 1989-723, s. 3, April 28, 1989, Canada 
Gazette, Part II, May 10, 1989, applicable after 1987. 


Mona Campus, 


16. [Repealed] 


History: S. 16 repealed by P.C. 2001-829, s. 7, May 10, 2001, Canada 
Gazette, Part II, May 23, 2001, applicable as of May 23, 2001. The section 
formerly read: 


16. The university situated in the Czech and Slovak Federal Repub- 
lic that is prescribed by section 3503 is the following: 


Universita Karlova, Prague 


S. 16 added by P.C. 1992-1108, s. 4, May 21, 1992, Canada Gazette, Part 
II, June 3, 1992, applicable after 1990. 


17. The. universities situated in Australia that are pre- 
scribed by section 3503 are the following: 


Adelaide University, Adelaide 
Queensland University of Technology, Brisbane 
University of Melbourne, The, Parkville 
University of Queensland, The, Brisbane 
University of Sydney, The, Sydney 
University of Tasmania, Hobart 
History: S. 17 amended by P.C. 2002-2169, s. 17, December 12, 2002, 


Canada Gazette, Part II, January 1, 2003 to add Adelaide University, ap- 
plicable as of January 1, 2001. 


S: 17 amended by P.C. 2001-829, s. 8, May 10, 2001, Canada Gazette, 
Part II, May 23, 2001, to add Queensland University of Technology, Bris- 
bane, applicable as of January 1, 1999. 


S. 17 amended by P.C. 2000-726, s. 7, May 28, 2000, Canada Gazette, 
Part II, June 7, 2000, to delete Flinders University of South Australia, The, 
Adelaide and University of New South Wales, The, Sydney, effective June 
7, 2000; and to add University of Melbourne, The, Parkville and Univer- 
sity of Queensland, The, Brisbane, applicable as of January 1, 1997. 


S. 17 amended by P.C. 1996-632, s. 5, April 30, 1996, Canada Gazette, 
Part II, May 15, 1996, to add “Flinders University of South Australia, The, 
Adelaide” and “University of New South Wales, The, Sydney” applicable 
after 1994. 


S. 17 amended by P.C. 1994-866, s. 5, May 26, 1994, Canada Gazette, 
Part II, June 15, 1994, to add “University of Tasmania, Hobart’, applica- 
ble after 1992. 


S. 17 added by P.C. 1993-901, May 4, 1993, Canada Gazette, Part II, May 
19, 1993, applicable ‘after 1991. 


18. The university situated in the Republic of Croatia that 
is prescribed by section 3503 is the following: 
University of Zagreb, Zagreb 


History: S. 18 added by P.C. 1994-866, May 26, 1994, Canada Gazette, 
Part I, June 15, 1994, applicable after 1992. 


19. The universities situated in South Africa that are pre- 
scribed by section 3503 are the following: 

University of Natal, Durban 

University of the Witwatersrand, The, Johannesburg 


History: S. 19 amended by P.C. 2001-829, s. 9, May 10, 2001, Canada 
Gazette, Part Il, May 23, 2001, applicable as of January 1, 2000. The sec- 
tion formerly read: 


19. The university situated in South Africa that is prescribed by sec- 
tion 3503 is the following: 
University of the Witwatersrand, The, Johannesburg 


S. 19 added by P.C. 1995-581, April 4, 1995, Canada Gazette, Part II, 
April 19, 1995, applicable after 1993. 


Interpretation Bulletins: See at beginning of Schedule. 
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Schedules IX, X 


20. For the purposes of section 3503 the universities situ- 
ated in the Netherlands are the following: 


Leiden University, Leiden 
Nyenrode University, Breukelen 
University of Groningen, Groningen 
History: S. 20 amended by P.C. 2002-2169, s. 18, December 12, 2002, 


Canada Gazette, Part I, January 1, 2003 to add University of Groningen 
and amend “‘Nijenrode” to “Nyendrode”, applicable as of January |, 2001. 


S. 20 amended by P.C. 2000-726, s. 8, May 28, 2000, Canada Gazette, 
Part II, June 7, 2000, to add Leiden University, applicable as of January 1, 
1998. 


S. 20 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part 
Il, May 15, 1996, applicable after 1994. 


21. For the purposes of section 3503 the universities situ- 
ated in Hong Kong are the following: 


Hong Kong University of Science and Technology, 
The, Kowloon 
University of Hong Kong, The, Hong Kong 
History: S. 21 amended by P.C. 2002-2169, s. 19, December 12, 2002, 


Canada Gazette, Part II, January 1, 2003 to add University of Hong Kong, 
applicable as of January 1, 2002. 


'S. 21 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part 
II, May 15, 1996, applicable after 1994. 


22. The university situated in New Zealand that is pre- 
scribed by section 3503 is the following: 


Victoria University of Wellington, Wellington 


Reg. 
Sch. IX, X 


History: S. 22 added by P.C. 2000-726, s. 9, May 28, 2000, Canada Ga- 
zette, Part II, June 7, 2000, applicable as of January 1, 1999. 


23. The university situated in Hungary that is prescribed 
by section 3503 is the following: 
Central European University, Budapest 


History: S. 23 added by P.C. 2001-829, subsec. 10(1), May 10, 2001, 
Canada Gazette, Part II, May 23, 2001, applicable as of January 1, 1999. 


24. The university situated in India that is prescribed by 
section 3503 is the following: 


Panjab University, Chandigarh 


History: S. 24 added by P.C. 2001-829, subsec. 10(2), May 10, 2001, 
Canada Gazette, Part II, May 23, 2001, applicable as of January 1, 2000. 


SCHEDULES IX, X 
[Revoked] 


History: Schedules [X, X revoked by P.C. 1993-1688, s. 4, August 26, 
1993, Canada Gazette, Part II, September 8, 1993, applicable to 1993 er 
seq. 

Schedules IX, X added by P.C. 1988-1105, s. 4, June 6, 1988, Canada 
Gazette, Part Il, June 22, 1988, applicable to 1987 et seq. 
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INCOME TAX: CONVENTIONS INTERPRETATION ACT 


An Act respecting the interpretation of Canada’s international conventions relating to 
income tax and the Acts implementing such conventions. 
R.S.C. 1985, c. I-4, AS AMENDED 


Short Title 


1. Short title — This Act may be cited as the Income 
Tax Conventions Interpretation Act. 


Definition 


2. Definition of “convention” — In this Act, ‘“con- 
vention” means any convention or agreement, between 
Canada and another state relating to tax on income, and 
includes any protocol or supplementary convention or 
agreement relating thereto. 


Interpretation 


3. Meaning of undefined terms — Notwithstanding 
the provisions of a convention or the Act giving the con- 
vention the force of law in Canada, it is hereby declared 
that the law. of Canada is that; to the extent that a term in 
the convention is 


(a) not defined in the convention, 
(b) not fully defined in the convention, or 
(c) to be defined by reference to the laws of Canada, 


that term has, except to the extent that the context other- 
wise requires, the meaning it has for the purposes of the 
Income Tax Act, as amended from time to time, and not 
the meaning it had for the purposes of the Income Tax Act 
on the date the convention was entered into or given the 
force of law in Canada if, after that date, its meaning for 
the purposes of the Income Tax Act has changed. 


1.T. Technical News: No. 18 (Cudd Pressure case). 


4. Permanent establishments in Canada — Not- 
withstanding, the provisions of a convention or the Act 
giving the convention the force of law in Canada, it is 
hereby declared that the law of Canada is that where, for 
the purposes of the application of the convention, the 
profits from a business activity, including an industrial or 
commercial activity, attributable or allocable to a perma- 
nent establishment in Canada are to be determined for any 
period, 


(a) there shall, except where the convention expressly 
otherwise provides, be included in the determination 
of those profits all amounts with respect to that activ- 
ity that are attributable or allocable to the permanent 
establishment and that would be required to be in- 
cluded under the Income Tax Act, as amended from 
time to time, by a person resident in Canada carrying 
on the activity in Canada in the computation of his in- 
come from a business for that period; and 


(b) there shall, except to the extent that an agreement 
between the competent authorities of the parties to the 
convention expressly otherwise provides, not be de- 
ducted in the determination of those profits any 


amount with respect to that activity that is attributable 
or allocable to the permanent establishment and that 
would not be deductible under the Income Tax Act, as 
amended. from time to time, by a person resident in 
Canada carrying on the activity in Canada in the com- 
putation of his income from a business for that period. 


5. Definitions — Notwithstanding the provisions. of a 
convention or the Act giving the convention the force of 
law in Canada, in this section and in the convention, 


“annuity” does not include any pension payment or any 
payment under a plan, arrangement or contract described 
in subparagraphs (a)(1) to (ix) of the definition “pension”; 
History: The definition “annuity” amended by 1999, c. 22, subsec. 84(1), 
applicable with respect to amounts paid after 1996. It formerly read: 


“annuity” does not include a pension payment (other than a periodic 
pension payment) arising in Canada; 


“Annuity” added by 1993, c. 24, s. 147, applicable with respect to 
amounts paid after 1991. 


**Canada” means the territory of Canada, and includes 


(a) every area beyond the territorial seas of Canada 
that, in accordance with international law and the laws 
of Canada, is an area in respect of which Canada may 
exercise rights with respect to the seabed and subsoil 
and their natural resources, and 


(b) the seas and airspace above every area described in 
paragraph (a); 


‘immovable property” and “real property”, with re- 
spect to such property in Canada, are hereby declared to 
include 


(a) any right to explore for or exploit mineral deposits 
and sources in Canada and other natural resources in 
Canada, and 


(b) any right to an amount computed by reference to 
the production, including profit, from, or to the value 
of production from, mineral deposits and sources in 
Canada and other natural resources in Canada; 


‘“‘pension”” means, in respect of payments that arise in 
Canada, 


(a) if the convention does not include a definition 
“pension”, a payment under any plan, arrangement or 
contract that is 


(i) a registered pension plan, 

(11) a registered retirement savings plan, 
(iii) a registered retirement income fund, 
(iv) a retirement compensation arrangement, 
(v) a deferred profit sharing plan, 


(vi) a plan that is deemed by subsection 147(15) of 
the Income Tax Act not to be a deferred profit shar- 
ing plan, 
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(vii) an annuity contract purchased under a plan re- 
ferred to in subparagraph (v) or (vi), 


(viii) an annuity contract where the amount paid by 
or on behalf of an individual to acquire the contract 
was deductible under paragraph 60(1) of the Jn- 
come Tax Act in computing the individual’s in- 
come for any taxation year (or would have been so 
deductible if the individual had been resident in 
Canada), or 


(ix) a superannuation, pension or retirement plan 
not otherwise referred to in this paragraph, and 


(b) if the convention includes a definition “pension”, a 
payment that is a pension for the purposes of the con- 
vention or a payment (other than a payment of social 
security benefits) that would be a periodic pension 
payment if the convention did not include a definition 
“pension”; 

Related Provisions: 5‘annuity” — Annuity excludes pension payments 

and certain other payments. 


History: The definition “pension” added by 1999, c. 22, subsec. 84(3), 
applicable with respect to amounts paid after 1996. 


‘periodic pension payment” means, in respect of pay- 
ments that arise in Canada, a pension payment other than 


(a) a lump sum payment, or a payment that can rea- 
sonably be considered to be an instalment of a lump 
sum amount, under a registered pension plan, 


(b) a payment before maturity, or a payment in full or 
partial commutation of the retirement income, under a 
registered retirement savings plan, 


(c) a payment at any time in a calendar year under a 
registered retirement income fund, where the total of 
all payments (other than the specified portion of each 
such payment) made under the fund at or before that 
time and in the year exceeds the total of 


(1) the amount that would be the greater of 


(A) twice the amount that, if the value of C in 
the definition “minimum amount” in subsection 
146.3(1) of the Income Tax Act were nil, would 
be the minimum amount under the fund for the 
year, and 


(B) 10% of the fair market value of the property 
(other than annuity contracts that, at the begin- 
ning of the year, are not described in paragraph 
(b.1) of the definition “qualified investment” in 
subsection 146.3(1) of the Income Tax Act) held 
in connection with the fund at the beginning of 
the year 


(d) a payment to a recipient at any time in a calendar 
year under an arrangement, other than a plan or fund 
referred to in paragraphs (a) to (c), where 


(i) the payment is not 
(A). one of a series of annual or more frequent 


payments to be made over the lifetime of the re- 
cipient or over a period of at least 10 years, 


(B) one of a series of annual or more frequent 
payments each of which is contingent on the re- 
cipient continuing to suffer from a physical or 
mental impairment, or 


(C) a payment to which the recipient is entitled 
as a consequence of the death of an individual 
who was in receipt of periodic pension. pay- 
ments under the arrangement, and that is made 
under a guarantee that a minimum number of 
payments will be made in respect of the indivi- 
dual, or 


(i1) at the time the payment is made, it may. reason- 
ably be concluded that 


(A) the total amount of payments (other than 
excluded payments) under the arrangement to 
the recipient in the year will exceed twice the 
total amount of payments (other than excluded 
payments) made under the arrangement to the 
recipient in the immediately preceding year, 
otherwise than because of the fact that pay- 
ments commenced to be made to the recipient 
in the preceding year and were made for a pe- 
riod of less than twelve months in that year, or 


(B) the total amount of payments (other than 
excluded payments) under the arrangement to 
the recipient in the year will exceed twice the 
total amount of payments (other than excluded 
payments) to be made under the arrangement to 
the recipient in any subsequent year, otherwise 
than because of the termination of the series of 
payments or the reduction in the amount of pay- 
ments to be made after the death of any 
individual, 


and, for the purposes of this subparagraph, “‘ex- 
cluded payment” means a payment that is neither a 
periodic payment nor a payment described in any 
of clauses (i)(A).to (C). 


History: The portion of the definition “periodic pension payment” before 
para. (a) amended by 1999, c. 22, subsec. 84(2), applicable with respect to 
amounts paid after 1996. The portion formerly read: 


“periodic pension payment” does not include a pension payment 
arising in Canada that is 


if all property transferred in the year and before | Para. (c) of “periodic pension payment”amended by 1998, c. 19, s. 286, 
that time to the carrier of the fund as consideration | applicable to amounts paid after 1997. Para. (c) formerly read: 


for the carrier's undertaking to make payments 
under the fund had been so transferred immediately 
before the beginning of the year and if the defini- 
tion “minimum amount” in subsection 146.3(1) of 
the Income Tax Act applied with respect to all reg- 
istered retirement income funds, and 


(ii) the total of all amounts each of which is an an- 
nual or more frequent periodic payment under an 
annuity contract that is a qualified investment, as 
defined in subsection 146.3(1) of the Income Tax 
Act, (other than an annuity contract the fair market 
value of which is taken into account under clause 
(1)(B)) held by a trust governed by the fund that 
was paid into the trust in the year and before that 
time, or 
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(c) a payment at any time in a calendar year under a registered re- 
tirement income fund where the total of all payments made under 
the fund at or before that time and in the year, other than 


(i) a payment or portion thereof that is not required by section 
146.3 of the Income Tax Act to be included in computing the 
income of any person and that is not included under paragraph 
212(1)(q) of that Act in respect of any person, and 


(11) a payment in respect of which a deduction is available under 
paragraph 60(1) of the Income Tax Act in computing the in- 
come of any person, 


exceeds the greater of 


(ii1) twice the amount that would be the minimum amount 
under the fund for the year, and 


(iv) ten per cent of the amount that would be the fair market 
value of the property held in connection with the fund at the 
beginning of the year, 


Application 


if all property transferred in the year and before that time to the 
carrier of the fund as consideration under the fund had been trans- 
ferred immediately before the beginning of the year and if the defi- 
nition “minimum amount” in paragraph 146.3(1)(b.1) of the Income 
Tax Act were applicable with respect to all registered retirement in- 
come funds, or 


“Periodic pension payment” added by 1993, c. 24, s. 147, applicable with 
respect to amounts paid after 1991. 


“real property” — [see under “immovable” above — 
ed.] 


Special note re s. 5: 1993, c. 24, subsec. 84(10) (re-enacted as 1994, c. 
7, Sched. VIII, subsec. 84(10)), provides as follows: 


(10) Notwithstanding subsection (9), [amended ITA 146.3(1)“mini- 
mum amount”’] does not apply for the purposes of section 5 of the 
Income Tax Conventions Interpretation Act, with respect to payments 
made before 1993. 


5.1 (1) [Repealed] 


History: S. 5.1 repealed by 1999, c. 22, s. 85, applicable with respect to 
amounts paid after 1996. It formerly read: 


(1) Definition of “pension” — For the purposes of the definitions 
“annuity” and “periodic pension payment” in section 5, “pension” 
includes payments arising in Canada under 


(a) a registered pension plan; 

(b) a registered retirement savings plan; 

(c) a registered retirement income fund; 

(d) a retirement compensation arrangement; 
(e) a deferred profit sharing plan; 


(f) a plan that is deemed by subsection 147(15) of the Income 
Tax Act not to be a deferred profit sharing plan; 

(g) an annuity contract purchased under a plan referred to in 
paragraph (e) or (f); 

(h) an annuity contract where the amount paid by or on behalf 
of an individual to acquire the contract was deductible under 
paragraph 60(1) of the Income Tax Act in computing the indivi- 
dual’s income for any taxation year (or would have been so de- 
ductible if the individual had been resident in Canada); and 


(1) a superannuation, pension or retirement plan not otherwise 
referred to in this section. 


S. 5.1 renumbered as subsec. 5.1(1) by 1998, c. 19, s. 287, applicable to 
amounts paid after 1997. 


S. 5.1 added by 1993, c. 24, s. 148, applicable with respect to amounts 
paid after 1991. 


(2) Definition of “specified portion” — For the pur- 
pose of the definition “periodic pension payment” in sec- 
tion 5, the “specified portion” of a payment means the to- 
tal of 


(a) the portion of the payment that is not required by 
section 146.3 of the Income Tax Act to be included in 
computing the income of any person and that is not 
included under paragraph 212(1)(q) of that Act in re- 
spect of any person; and 


(b) the portion of the payment in respect of which a 
deduction is available under paragraph 60(1) of the /n- 
come Tax Act in computing the income of any person. 


History: Subsec. 5.1(2) added by 1998, c. 19, s. 287, applicable to 
amounts paid after 1997. 


6. Meaning of “interest” — Notwithstanding section 
3, the meaning of the term “interest” in any convention 
given the force of law in Canada before November 19, 
1974 does not include any amount paid or credited, pursu- 
ant to an agreement in writing entered into before June 
23, 1983, as consideration for a guarantee referred to in 
paragraph 214(15)(a) of the Income Tax Act. 


S. 7(a) 


6.1 Transitional — Where a taxation year of a taxpayer 
includes June 23, 1983, the additional tax payable under 
the Income Tax Act (except Part XIII thereof) by the tax- 
payer for the taxation year by virtue of this Act shall be 
calculated in accordance with the following formula 


Aa xe 
c 


where 


A. is the amount of additional taxes payable under the /n- 
come Tax Act (except Part XIII thereof) by the tax- 
payer for the taxation year by virtue of this Act, 


T is the amount of additional taxes payable under the /n- 
come Tax Act (except Part XIII thereof) by the tax- 
payer for the taxation year by virtue of this Act (ex- 
cept this section), 


B is the number of days in the taxation year after June 
23, 1983, and 


C is the number of days in the taxation year. 


History: S. 6.1 added by 1985, c. 48 (1st Supp.), s. 2, applicable to taxa- 
tion years ending after June 23, 1983. 


6.2 Partnerships — Notwithstanding the provisions of 
a convention between Canada and another state or the Act 
giving it the force of law in Canada, it is hereby declared 
that the law of Canada is that, for the purposes of the ap- 
plication of the convention and the Income Tax Act to a 
person who is a resident of Canada, a partnership of 
which that person is a member is neither a resident nor an 
enterprise of that other state. 


History: S. 6.2 added by 1991, c. 49, s. 220, applicable to taxation years 
ending after June 23, 1983. 


6.3. Gains arising in Canada — Except where a con- 
vention expressly otherwise provides, any amount of in- 
come, gain or loss in respect of the disposition of a pro- 
perty that is taxable Canadian property within the 
meaning assigned by the Income Tax Act is deemed to 
arise in Canada. 


History: S. 6.3 added by 1999, c. 22, s. 86, applicable to dispositions that 
occur after February 23, 1998. 


Definitions [s. 6.3]: “convention” —ITCIA 2; “taxable Canadian pro- 
perty” — ITA 248(1). 


Proposed Amendment — GAAR to apply to 
tax treaty avoidance 

Federal budget, Notice of Ways and Means Motion, 
March 23, 2004: Notice of Ways and Means Motion to Amend 
the Income Tax Conventions Interpretation Act 
That it is expedient to amend the Income Tax Conventions Inter- 
pretation Act to clarify that section 245 of the Income Tax Act 
applies to any benefit provided under a convention. 
Federal budget, Supplementary Information, March 23, 
2004: See under ITA 245(4). 


Proposed Amendment — International Tax 
Convention 
Canada Revenue Agency news release, April 29, 2004: 
{See under “Current Status of Tax Treaties”, following Canada- 
U.K. Convention.] 


Application 


7. Application — This Act applies 


(a) in the case of tax under Part XIII of the Income Tax 
Act, to amounts paid or credited after June 23, 1983; 
and 
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CANADA—UNITED STATES TAX CONVENTION (1980) 


Convention Between Canada and The United States of America With Respect to 
Taxes on Income and on Capital Signed on September 26, 1980, as Amended by 
the Protocols Signed on June 14, 1983, March 28, 1984, March 17, 1995 and July 

29, 1997 


Enacted in Canada by S.C. 1984, c. 20; 1995 Protocol enacted in Canada by S.C. 1995, c. 34, Royal Assent 
November, 8, 1995; 1997 Protocol enacted in Canada by S.C. 1997, c. 38, Royal Assent December 10, 1997 


Notes: 


The Income Tax Convention (tax treaty) between Canada and the United States was signed on September 26, 1980, and 
amended before ratification by Protocols signed on June 14, 1983 and March 28, 1984. Instruments of ratification were 
exchanged on August 16, 1984. This Convention supersedes the former Canada-U.S. Convention, signed in 1942. A 
third Protocol, signed on March 17, 1995 (replacing one earlier signed on August 31, 1994), came into force with 
instruments of ratification exchanged on November 9, 1995. A fourth Protocol, signed on July 29, 1997, came into 
force with instruments of ratification exchanged on December 16, 1997. 


‘On April 26, 1984, the United States Treasury Department released a technical explanation of the Convention. A news 
release issued by the Canadian Department of Finance on August 16, 1984 states that the technical explanation “accu- 
rately reflects understandings reached in the course of negotiations with respect to the interpretation and application of 
the various provisions in the 1980 Tax Convention as amended”. 


The Technical Explanation may be accepted as valid guidance by the Courts; see, e.g., Coblentz, [1996] 3 C.T.C. 295 
(FCA). The relevant portion of the technical explanation is reproduced below after each paragraph of the relevant 
Article. However, the Federal Court of Appeal stated in Kubicek Estate, [1997] 3 C.T.C. 435: “The Technical Explana- 
tion is a domestic American document. True, it 1s stated to have the endorsation of the Canadian Minister of Finance, 
but in order to bind Canada it would have to amount to another convention, which it does not. From the Canadian 
viewpoint, it has about the same status as a Revenue Canada interpretation bulletin, of interest to a Court but not 
necessarily decisive of an issue”. 


On June 13, 1995, the U.S. Treasury Department released a technical explanation of the March 17, 1995 Protocol. The 
Canadian Minister of Finance again stated that “Canada agrees that the technical explanation accurately reflects under- 
standings reached in the course of negotiations with respect to the interpretation and application of the various provi- 
sions in the Protocol”: Department of Finance news release 95-048, June 13, 1995. Similarly, a technical explanation 
for the Protocol signed on July 29, 1997 was released by the U.S. Treasury Department in December, 1997. The 
relevant portions of these technical explanations are reproduced below with the text. 


Negotiations for a further Protocol to amend the treaty are underway; see Proposed Amendment box below. 


In interpreting the Convention, see the Income Tax Conventions Interpretation Act (ITCIA), reproduced on the preced- 
ing pages. 
For reference to the Canada-United States Social Security Agreement, see CCRA Information Circular 84-6. 
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Art. XXII — Other Income 

Art. XXIII — Capital 

Art. XXIV — Elimination of Double Taxation 
Art. XXV — Non-Discrimination 

Art. XX VI — Mutual Agreement Procedure 
Art. XX VI-A — Assistance in Collection 

Art. XX VII — Exchange of Information 


Art. XX VII — Diplomatic Agents and Consular Officers 


Art. XXIX — Miscellaneous Rules 
Art. XXIX-A — Limitation on Benefits 


Art. XXIX-B — Taxes Imposed by Reason of Death 


Art. XXX — Entry Into Force 
Art. XXXI — Termination 


Canada and the United States of America, desiring to conclude a Convention for the avoidance of double taxation and 
the prevention of fiscal evasion with respect to taxes on income and on capital, have pense as follows: 


Proposed Amendment- _ -New Negotiation 


Department of Finance news release, September 18, 
2000: Canada and the United ‘States Prope se 1 Tax Ge! 


Changes 
Finance Minister Paul Martin ‘today ee 


and United States negotiators have agreed in ouaciole to recom: 
mend changes to the Canada-United dees — oe Conver: : 


tion (the “tax treaty”). 


“If approved by the legislatures of the two. countries, : 
changes will make the tax system fairer by limiting the pot 
for double taxation of individuals who move from one cow 
another, and by clarifying a tule that some have argued 
corporations to avoid paying tax,” said the Minister. 


Minister = ss that a announced | meas 1 cs will if rat 


Individuals a - Preventing Dou i 


For individuals, the changes 
ment of an emigrant’s gains. Spe a ne 
tax rules treat an individual as having disposed | 
mediately before the individual emigrates to 
the individual will be able to choose to be aa 
country’s rules as also having dispo: n 
property at its fair market value. 


In most cases, this will mean that no tax is payab’ é a the desine / 
tion country on any pre- emigration gain. Where tax is payable in 


the destination country — for example, where the propert 
question is real estate situated in mt oS — the new 1 
will ensure appropriate tax crediting. 


Corpor ations — Clarifying Residence 


For corporations, the proposals will clarify the effects ona acom- 


pany’s residence of * ‘continuance” o co ”) from one 
country into the other. _ 


Laws in both countries allow a company incorp 
risdiction to subject itself to another jurisdiction’s corporate law 


system. A company originally formed in a Canadian province, 
for example, could continue into a U.S. state and be treated for 
company law purposes as though it had been incorporated there. 


The Canada-U.S. tax treaty treats a company that continues from | | 
one country into the other as thereafter being resident in its new 


home country. However, it has come to the attention of the Cana- 
dian and U.S. tax authorities that some have asserted inconsistent 
positions with respect to a U.S. corporation that has continued 
into Canada while retaining its status as a U.S. corporation under 


U.S. internal law. The argument put forward is that the corpora- 


tion would, by virtue of the treaty, be a resident only of Canada 
but that it would, for certain other U.S. tax purposes, retain its 
status as a U.S. corporation under U.S. internal law. 


The negotiators agree that it was not contemplated that the con- 
tinuance provision in the current treaty would be used to avoid 


ated in one ju- 


992- 3045. 


Application of the 1995 Protocol: Future consultations, and the com- 
ing into force of the Protocol, are covered in Articles 20 and 21. 


Article 20 provides that the appropriate authorities of each country will 
consult within a three year period with a view to determining whether fur- 
ther reductions in the withholding rates should be introduced and whether 
amendments to the new limitation of benefits provisions would be appro- 
priate. The authorities will also consult after a three year period to con- 
sider giving effect to the new arbitration procedure provided for under Ar- 
ticle XX VI (Mutual Agreement Procedure). 
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Article 20 reads: 


1. The appropriate authorities of the Contracting States shall consult 
within a three-year period from the date on which this Protocol en- 
ters into force with respect to further reductions in withholding 
taxes provided in the Convention, and with respect to the rules in 
Article XXIX-A (Limitation on Benefits) of the Convention. 


2. The appropriate authorities of the Contracting States shall consult 
after a three-year period from the date on which the Protocol enters 
into force in order to determine whether it is appropriate to make 
the exchange of notes referred to in Article XX VI (Mutual Agree- 
ment Procedure) of the Convention. 


Article 21 sets out the mechanism for the entry into force of the Protocol 
and the application of its provisions. In general, the provisions of the Pro- 
tocol will be effective for the withholding tax as of the first day of the 
second month following the entry into force of the Protocol and, for other 
taxes, for taxable periods beginning on and after the first day of January 
following the entry into force of the Protocol. However, special rules are 
provided for a phased reduction of the withholding tax on direct dividends 
and the branch profits tax and for the provisions of Article XXVI-A (As- 
sistance in Collection). The provisions relating to the US estate tax in Arti- 
cle XXIX-B (Taxes Imposed by Reason of Death) are effective retroac- 
tively for deaths occurring after November 10, 1988. 


Article 21 reads: 


1. This Protocol shall be subject to ratification in accordance with 
the applicable procedures in Canada and the United States and in- 
struments of ratification shall be exchanged as soon as possible. 


2. The Protocol shall enter into force upon the exchange of instru- 
ments of ratification, and shall have effect: 


(a) For tax withheld at the source on income referred to in Arti- 
cles X (Dividends), XI (Interest), XII (Royalties) and XVIII 
(Pensions and Annuities) of the Convention, except on income 
referred to in paragraph 5 of Article XVIII of the Convention 
(as it read before the entry into force of this Protocol), with re- 
spect to amounts paid or credited on or after the first day of the 
second month next following the date on which the Protocol 
enters into force, except that the reference in paragraph 2(a) of 
Article X (Dividends) of the Convention, as amended by the 
Protocol, to “5S per cent” shall be read, in its application to 
amounts paid or credited on or after that first day: 


(1) Before 1996, as “7 per cent”; and 
(ii) After 1995 and before 1997, as “6 per cent’; and 


(b) For other taxes, with respect to taxable years beginning on 
or after the first day of January next following the date on 
which the Protocol enters into force, except that the reference in 
paragraph 6 of Article X (Dividends) of the Convention, as 
amended by the Protocol, to “5 per cent” shall be read, in its 
application to taxable years beginning on or after that first day 
and ending before 1997, as “6 per cent”. 


3. Notwithstanding the provisions of paragraph 2, Article XXVI-A 
(Assistance in Collection) of the Convention shall have effect for 
revenue claims finally determined by a requesting State after the 
date that is 10 years before the date on which the Protocol enters 
into force. 


4. Notwithstanding the provisions of paragraph 2, paragraphs 2 
through 8 of Article XXIX-B (Taxes Imposed by Reason of Death) 
of the Convention (and paragraph 2 of Article Il (Taxes Covered) 
and paragraph 3(a) of Article XXIX (Miscellaneous Rules) of the 
Convention, as amended by the Protocol, to the extent necessary to 
implement paragraphs 2 through 8 of Article XXIX-B (Taxes Im- 
posed by Reason of Death) of the Convention) shall, notwithstand- 
ing any limitation imposed under the law of a Contracting State on 
the assessment, reassessment or refund with respect to a person’s 
return, have effect with respect to deaths occurring after the date on 
which the Protocol enters into force and, provided that any claim for 
refund by reason of this sentence is filed within one year of the date 
on which the Protocol enters into force or within the otherwise ap- 
plicable period for filing such claims under domestic law, with re- 
spect to benefits provided under any of those paragraphs with re- 
spect to deaths occurring after November 10, 1988. 


5. Notwithstanding the provisions of paragraph 2, paragraph 2 of 
Article 3 of the Protocol shall have effect with respect to taxable 
years beginning on or after the first day of January next following 
the date on which the Protocol enters into force. 


Technical Explanation [1995 Protocol]: 
Article 20 


Article 20 of the Protocol does not amend the text of the Convention. It 
states two understandings between the Contracting States regarding future 
action relating to matters dealt with in the Protocol. Paragraph | requires 
the appropriate authorities of the Contracting States to consult on two mat- 
ters within three years from the date on which the Protocol enters into 
force. First, they will consult with a view to agreeing to further reductions 
in withholding rates on dividends, interest and royalties under Articles X, 
XI, and XII, respectively. This provision reflects the fact that, although the 
Protocol does significantly reduce withholding rates, the United States re- 
mains interested in even greater reductions, to further open the capital 
markets and fulfill the objectives of the North American Free Trade 
Agreement. Second, the appropriate authorities of the Contracting States 
will consult about the rules in Article XXIX A (Limitation on Benefits). 
By that time, both Contracting States will have had an opportunity to ob- 
serve the operation of the Article, and the United States will have had 
greater experience with the corresponding provisions in other recent U.S. 
tax conventions. 


Paragraph 2 of Article 20 also requires consultations between the appro- 
priate authorities, after the three-year period from the date on. which. the 
Protocol enters into force, to determine whether to implement the arbitra- 
tion procedure provided for in paragraph 6 of Article XXVI (Mutual 
Agreement Procedure), added by Article 14 of the Protocol. The three- 
year period is intended to:give the authorities an opportunity to consider 
how arbitration has functioned in other tax conventions, such as the U.S.- 
Germany Convention, before implementing it under this Convention. 


Article 2] 


Article 21 of the Protocol provides the rules for the entry into force of the 
Protocol provisions. The Protocol will be subject to ratification according 
to the normal procedures in both Contracting States and instruments of 
ratification will be exchanged as soon as possible. Upon the exchange of 
instruments, the Protocol will enter into force. 


Paragraph 2(a) of Article 21 generally governs the entry into force of the 
provisions of the Protocol for taxes withheld at source, while paragraph 
2(b) generally governs for other taxes. Paragraphs 3, 4, and 5 provide spe- 
cial rules for certain provisions. 


Paragraph 2(a). provides that the Protocol generally will have effect for 
taxes withheld at source on dividends, interest, royalties, and pensions and 
annuities (other than social security benefits), under Articles X, XI, XI, 
and XVIII, respectively, with respect to amounts paid or credited on or 
after the first day of the second month following the date on which the 
Protocol enters into force (i.e., the date on which instruments of ratifica- 
tion are exchanged). However, with respect to direct investment dividends, 
the 5 percent rate specified in paragraph 2(a) of Article X will be phased 
in as follows: (1) for dividends paid or credited after the first day of the 
second month referred to above, and during 1995, the rate of withholding 
will be 7 percent; (2) for dividends paid or credited after the first day of 
the second month, and during 1996, the rate will be 6 percent; and (3) for 
dividends paid or credited after the first day of the second month and after 
1996, the rate will be 5 percent. 


For taxes other than those withheld at source and for the provisions of the 
Protocol relating to taxes withheld on social security benefits, the Protocol 
will have effect with respect to taxable years beginning on or after the first 
day. of January following the date on which the Protocol enters into force. 
However, the rate of tax applicable to the branch tax under paragraph 6 of 
Article X (Dividends) will be phased in in a manner similar to the direct 
investment dividend withholding tax rate; that is, a rate of 6 percent will 
apply for taxable years beginning in 1996 and a rate of 5 percent will ap- 
ply for taxable years beginning in 1997 and subsequent years. 


Paragraph 3. of Article 21 provides a special effective date for the provi- 
sions of the new Article XXVI A (Assistance in Collection) of the Con- 
vention, introduced by Article 15 of the Protocol. Collection assistance 
may be granted by a Contracting State with respect to a request by the 
other Contracting State for a claim finally determined by the requesting 
State after the date that is ten years before the date of the entry into force 
of the Protocol. Thus, for example, if instruments of ratification are ex- 
changed on July 1, 1995, assistance may be given by Canada under Article 
XXVI A for a claim that was finally determined in the United States at any 
time after July 1, 1985. 


Paragraph 4 of Article 21 provides special effective date provisions for 
paragraphs 2 through 7 of the new Article XXIX B (Taxes Imposed by 
Reason of Death) of the Convention, introduced by Article 18 of the Pro- 
tocol, and certain related provisions elsewhere in the Convention. These 
special effective date provisions are discussed above in connection with 
Article 18. 
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Finally, paragraph 5 of Article 21 provides a special effective date for par- 
agraph 2 of Article 3 of the Protocol, which provides a new residence rule 
for certain “continued” corporations. Under paragraph 5, the new resi- 
dence rule for such corporations will have effect for taxable years begin- 
ning on or after the first day of January following the date on which the 
Protocol enters into force. 


Article |— Personal Scope 


This Convention is generally applicable to persons who 
are residents of one or both of the Contracting States. 


Technical Explanation [1984]: 


Article I provides that the Convention is generally applicable to persons 
who are residents of either Canada or the United States or both Canada 
and the United States. The word “generally” is used. because certain provi- 
sions of the Convention apply to persons who are residents of neither Can- 
ada nor the United States. 


Selected Cases [Art. 1]: Wolf v. R., [2001] 1 C.T.C. 2172 (TCC); rev'd 
[2002] 3 C.T.C. 3 (FCA) (Tiebreaker rules applied). 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); 
“resident” — ITCIA 3, ITA 250. 


Article Il— Taxes Covered 


1. This Convention shall apply to taxes on income and on 
capital imposed on behalf of each Contracting State, irre- 
spective of the manner in which they are levied. 


Technical Explanation [1984]: 


Paragraph | states that the Convention applies to taxes “on income and on 
capital” imposed on behalf of Canada and the United States, irrespective 
of the manner in which such taxes are levied. Neither Canada nor the 
United States presently impose taxes on capital. Paragraph | is not in- 
tended either to broaden or to limit paragraph 2, which provides that the 
Convention shall apply, in the case of Canada, to the taxes imposed by the 
Government of Canada under Parts I, XIII, and XIV of the Income Tax Act 
and, in the case of the United States, to the Federal income taxes imposed 
by the /nternal Revenue Code (‘the Code’). 


National taxes not generally covered by the Convention include, in the 
case of the United States, the estate, gift, and generation-skipping transfer 
taxes, the Windfall Profits Tax, Federal unemployment taxes, social secur- 
ity taxes imposed under sections 1401, 3101, and 3111 of the Code, and 
the excise tax on insurance premiums imposed under Code section 4371. 
The Convention also does not generally cover the Canadian excise tax on 
net insurance premiums paid by residents of Canada for coverage of a risk 
situated in Canada, the Petroleum and Gas Revenue Tax (PGRT) and the 
Incremental Oil Revenue Tax (IORT). However, the Convention has the 
effect of covering the Canadian social security tax in certain respects be- 
cause under Canadian domestic tax law no such tax is due if there is no 
income subject to tax under the Income Tax Act of Canada. Taxes imposed 
by the states of the United States, and by the provinces of Canada, are not 
generally covered by the Convention. However, if such taxes are imposed 
in accordance with the provisions of the Convention, a foreign tax credit is 
ensured by paragraph 7 of Article XXIV (Elimination of Double 
Taxation). 


2. Notwithstanding paragraph 1, the taxes existing on 
March 17, 1995 to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the 
Government of Canada under the Income Tax Act; and 


(b) in the case of the United States, the Federal income 
taxes imposed by the /nternal Revenue Code of 1986. 
However, the Convention shall apply to: 


(1) the United States accumulated earnings tax and 
personal holding company tax, to the extent, and 
only to the extent, necessary to implement the pro- 
visions of paragraphs 5 and 8 of Article X 
(Dividends); 


(ii) the United States excise taxes imposed with re- 
spect to private foundations, to the extent, and only 
to the extent, necessary to implement the provi- 
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sions of paragraph 4 of Article XXI (Exempt 
Organizations); 


(iii) the United States social security taxes, to the 
extent, and only to the extent, necessary to imple- 
ment the provisions of paragraph 2 of Article 
XXIV (Elimination of Double Taxation) and para- 
graph 4 of Article XXIX (Miscellaneous Rules); 


and 


(iv) the United States estate taxes imposed by the 
Internal Revenue Code of 1986, to the extent, and 
only to the extent, necessary to implement the pro- 
visions of paragraph 3(g) of Article XX VI (Mutual 
Agreement Procedure) and Article XXIX-B (Taxes 
Imposed by Reason of Death). 


Technical Explanation [1995 Protocol]: 


Article 1 of the Protocol amends Article If (Taxes Covered) of the Con- 
vention. Article II identifies the taxes to which the Convention applies. 
Paragraph | of Article | replaces paragraphs 2 through 4 of Article IL of 
the Convention with new paragraphs 2 and 3. For each Contracting State, 
new paragraph 2 of Article II specifies the taxes existing on the date of 
signature of the Protocol to which the Convention applies. New paragraph 
3 provides that the Convention will also apply to taxes identical or sub- 
stantially similar to those specified in paragraph 2, and to any new capital 
taxes, that are imposed after the date of signature of the Protocol. . 


New paragraph 2(a) of Article II describes the Canadian taxes covered by 
the Convention. As amended by the Protocol, the Convention will apply to 
all taxes imposed by the Government of Canada under the Income Tax 
Act. 


New, paragraph 2(b) of Article I amends the provisions identifying the 
U.S. taxes covered by the Convention in several respects. The Protocol 
incorporates into paragraph 2(b) the special rules found in paragraph 4 of 
Article II of the present Convention. New paragraph 2(b)(iii) conforms the 
rule previously found in paragraph 4(c) of Article Il to the amended provi- 
sions of Article XXIV (Elimination of Double Taxation), under which 
Canada has agreed to grant a foreign tax credit for U.S. social security 
taxes. In addition, the Protocol adds a fourth special rule to reflect the 
addition to the Convention of new Article XXIX B (Taxes Imposed by 
Reason of Death) and related provisions in new paragraph 3(g) of Article 
XXVI (Mutual Agreement Procedure). 


Article 1 of the Protocol also makes minor clarifying, non-substantive 
amendments to paragraphs 2 and 3 of the Article. 


Technical Explanation [1984]: 


Paragraph 2 contrasts with paragraph | of the Protocol to the 1942 Con- 
vention, which refers to “Dominion income taxes.” In addition, unlike the 
1942 Convention, the Convention does not contain a reference to “sur- 
taxes and excess-profits taxes.” 


Related Provisions: Art. XXVI-A:9 — Cross-border seuss assis- 
tance applies to other taxes as well. 


History: Para. 2 amended by 1995 Protocol, article 1, generally. effective 
with respect to taxable years begining on or after January 1, 1996 (see Art. 
21(2) and (4) under “Application of the 1995 Protocol” above). Para. 2 
formerly read: 


2. The existing taxes to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the Government 
‘of Canada under Parts I, XIII and XIV of the Income Tax ACh: 
and 


(b) in the case of the United States, the Federal income taxes 
imposed by the Internal Revenue Code. 


Definitions: “Canada” — Art. IIT:1(a), ITCIA 5; “personal holding com- 
pany” — Internal Revenue Code s. 542(a); “United States” — Art. 
II:1(b). 


3. The Convention shall apply also to: 


(a) any taxes identical or substantially similar to those 
taxes to which the Convention applies under para- 
graph 2; and 


(b) taxes on capital; 
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which are imposed after March 17, 1995 in addition to, or 
in place of, the taxes to which the Convention applies 
under paragraph 2. 


Technical Explanation [1995 Protocol]: 
See under para. 2. 
Technical Explanation [1984]: 


Paragraph 3 provides that the Convention also applies to any taxes identi- 
cal or substantially similar to the taxes on income in existence on Septem- 
ber 26, 1980 which are imposed in addition to or in place of the taxes 
existing on that date. Similarly, taxes on capital imposed after that date are 
to be covered. 


It was agreed that Part I of the Income Tax Act of Canada is a covered tax 
even though Canada has made certain modifications in the Income Tax Act 
after the signature of the Convention and before the signature of the 1983 
Protocol. In particular, Canada has enacted a low flat rate tax on petroleum 
production (the PGRT) which, at the time of the signature of the 1983 
Protocol, is imposed generally at a statutory rate of 14.67 percent for the 
period June 1, 1982 to May 31, 1983, and at 16 percent thereafter, gener- 
ally reduced to an effective rate of 11 percent or 12 percent after deducting 
a 25 percent resource allowance. The PGRT is not deductible in comput- 
ing income for Canadian income tax purposes. This agreement is not in- 
tended to have implications for any other convention or for the interpreta- 
tion of Code sections 901 and 903. Further, the PGRT and IORT are not 
- taxes described in paragraphs 2 or 3. 


History: Para. 3 amended by 1995 Protocol, article 1, generally effective 
with respect to taxable years begining on or after January |, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 3 formerly 
read: 


3. The Convention shall apply also to: 
(a) any identical or substantially similar taxes on income; and 
(b) taxes on capital 


which are imposed after the date of signature of the Convention in 
addition to, or in place of, the existing taxes. 


4. [Repealed] 
Technical Explanation [1984]: 


Paragraph 4 provides that, notwithstanding paragraphs 2 and 3, the Con: 
vention applies to certain United States taxes for certain specified pur- 
poses: the accumulated earnings tax and personal holding company tax are 
“covered only to the extent necessary to implement the provisions of 
paragraphs 5 and 8 of Article X (Dividends); the excise taxes imposed 
with respect to private foundations are covered only to the extent neces- 
sary to implement the provisions of paragraph 4 of Article XXI (Exempt 
Organizations); and the social security taxes imposed under sections 1401, 
3101, and 3111 of the Code are covered only to the extent necessary to 
implement the provisions of paragraph 4 of Article XXIX (Miscellaneous 
Rules). The pertinent provisions of Articles X, XXI, and XXIX are de- 
scribed below. Canada has no national taxes similar to the United States 
accumulated earnings tax, personal holding company tax, or excise taxes 
imposed with respect to private foundations. 


Article II does not specifically refer to interest, fines and penalties. Thus, 
each Contracting State may, in general, impose interest, fines, and penal- 
ties or pay interest pursuant to its domestic laws. Any question whether 
such items are being imposed or paid in connection with covered taxes in 
a manner consistent with provisions of the Convention, such as Article 
XXV (Non-Discrimination), may, however, be resolved by the competent 
authorities pursuant to Article XX VI (Mutual Agreement Procedure). See, 
however, the discussion below of the treatment of certain interest under 
Articles XXIX (Miscellaneous Rules) and XXX (Entry Into Force). 


History: Para. 4 repealed by 1995 Protocol, article 1, generally effective 
with respect to taxable years begining on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 4 formerly 
read; 


4. Notwithstanding the provisions of paragraphs 2(b) and 3, the 
Convention shall apply to: 


(a) the United States accumulated earnings tax and personal 
holding company tax, to the extent, and only to the extent, nec- 
essary to implement the provisions of paragraphs 5 and 8 of 
Article X (Dividends); 


(b) the United States excise taxes imposed with respect to pri- 
vate foundations, to the extent, and only to the extent, necessary 


Art. Il 


to implement the provisions of paragraph 4 of Article XXI (Ex- 
empt Organizations); and 


(c) the United States social security taxes, to the extent, and 
only to the extent, necessary to implement the provisions of 
paragraph 4 of Article XXIX (Miscellaneous Rules). 


Article lil — General Definitions 


1. For the purposes of this Convention, unless the context 
otherwise requires: 


(a) when used in a geographical sense, the term ‘‘Can- 
ada” means the territory of Canada, including any 
area beyond the territorial seas of Canada which, in 
accordance with international law and the laws of 
Canada, is an area within which Canada may exercise 
rights with respect to the seabed and subsoil and their 
natural resources; 


(b) the term ‘‘United States” means: 


(1) the United States of America, but does not in- 
clude Puerto Rico, the Virgin Islands, Guam or any 
other United States possession or territory; and 


(i1) when used in a geographical sense, such term 
also includes any area beyond the territorial seas of 
the United States which, in accordance with inter- 
national law and the laws of the United States, is 
an area within which the United States may exer- 
cise rights with respect to the seabed and subsoil 
and their natural resources; 


(c) the term ‘Canadian tax’’ means the taxes referred 
to in Article Il (Taxes Covered) that are imposed on 
income by Canada; 


(d) the term ‘‘United States tax’’ means the taxes re- 
ferred to in Article Il (Taxes Covered), other than in 
subparagraph (b)(i) to (iv) of paragraph 2 thereof, that 
are imposed on income by the United States; 


(e) the term “‘person” includes an individual, an es- 
tate, a trust, a company and any other body of persons; 


(f) the term *“‘company”’ means any body corporate or 
any entity which is treated as a body corporate for tax 
purposes; 


(g) the term “competent authority” means: 


(i) in the case of Canada, the Minister of National 
Revenue or his authorized representative; and 


(ii) in the case of the United States, the hia 
of the Treasury or his delegate; 


(h) the term “international traffic” with reference to 
a resident of a Contracting State means any voyage of 
a ship or aircraft to transport passengers or property 
(whether or not operated or used by that resident) ex- 
cept where the principal purpose of the voyage is to 
transport passengers or property between places within 
the other Contracting State; 


(1) the term ‘*State”’ means any national State, whether 
or not a Contracting State; and 


(j) the term ‘‘the 1942 Convention” means the Con- 
vention and Protocol between Canada and the United 
States for the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion in the case of Income 
Taxes signed at Washington on March 4, 1942, as 
amended by the Convention signed at Ottawa on June 
12, 1950, by the Convention signed at Ottawa on Au- 
gust 8, 1956 and by the Supplementary Convention 
signed at Washington on October 25, 1966. 
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Technical Explanation [1995 Protocol]: 


This Article of the Protocol amends paragraphs 1|(c) and 1(d) of Article II 
(General Definitions) of the Convention. These paragraphs define the 
terms “Canadian tax” and “United States tax,” respectively. The present 
Convention defines “Canadian tax” to mean the Canadian taxes specified 
in paragraph 2(a) or 3(a) of Article II (Taxes Covered), i.e., Canadian in- 
come taxes. It similarly defines the term “United States tax” to mean the 
U.S. taxes specified in paragraph 2(b) or 3(a) of Article II, i.e., U.S. in- 
come taxes. 


As amended by the Protocol, paragraph 2(a) of Article II of the Conven- 
tion covers all taxes imposed by Canada under its Income Tax Act, includ- 
ing certain taxes that are not income taxes. As explained below, paragraph 
2(b) is similarly amended by the Protocol to include certain U.S. taxes that 
are not income taxes. It was, therefore, necessary to amend the terms “Ca- 
nadian tax” and “United States tax” so that they would continue to refer 
exclusively to the income taxes imposed by each Contracting State. The 
amendment to the definition of the term “Canadian tax” ensures, for exam- 
ple, that the Protocol will not obligate the United States to give a foreign 
tax credit under Article XXIV (Elimination of Double Taxation) for cov- 
ered taxes other than income taxes. 


The definition of “United States tax,” as amended, excludes certain United 
States taxes that are covered in Article II only for certain limited purposes 
under the Convention. These include the accumulated earnings tax, the 
personal holding company tax, foundation excise taxes, social security 
taxes, and estate taxes. To the extent that these are to be creditable taxes in 
Canada, that fact is specified elsewhere in the Convention. A Canadian 
income tax credit for U.S. social security taxes 1s provided in new para- 
graph 2(a)(i1) of Article XXIV (Elimination of Double Taxation). A Cana- 
dian income tax credit for the U.S. estate taxes is provided in paragraph 6 
of new Article XXIX B (Taxes Imposed by Reason of Death). 


Technical Explanation [1984]: 


Article III provides definitions and general rules of interpretation for the 
Convention. Paragraph 1(a) states that the term “Canada,” when used in a 
geographical sense, means the territory of Canada, including any area be- 
yond the territorial seas of Canada which, under international law and the 
laws of Canada, is an area within which Canada may exercise rights with 
respect to the seabed and subsoil and their natural resources. This defini- 
tion differs only in form from the definition of Canada in the 1942 Con- 
vention; paragraph 1(a) omits the reference in the 1942 Convention to “the 
Provinces, the Territories and Sable Island” as unnecessary. 


Paragraph 1(b)(i) defines the term “United States” to mean the United 
States of America. The term does not include Puerto Rico, the Virgin Is- 
lands, Guam, or any other United States possession or territory. 


Paragraph 1(b)(ii) states that when the term “United States” is used in a 
geographical sense the term also includes any area beyond the territorial 
seas of the United States which, under internationa] law and the laws of 
the United States, is an area within which the United States may exercise 
rights with respect to the seabed and subsoil and their natural resources. 


Paragraph 1(c) defines the term “Canadian tax” to mean the taxes imposed 
by the Government of Canada under Parts I, XIII, and XIV of the Income 
Tax Act as in existence on September 26, 1980 and any identical or sub- 
stantially similar taxes on income imposed by the Government of Canada 
after that date and which are in addition to or in place of the then existing 
taxes. The term does not extend to capital taxes, if and when such taxes 
are ever imposed by Canada. 


Paragraph 1(d) defines the term “United States tax” to mean the Federal 
income taxes imposed by the /nternal Revenue Code as in existence on 
September 26, 1980 and any identical or substantially similar taxes on in- 
come imposed by the United States after that date in addition to or in place 
of the then existing taxes. The term does not extend to capital taxes, nor to 
the United States taxes identified in paragraph 4 of Article II (Taxes 
Covered). 


Paragraph 1|(e) provides that the term “person” includes an individual, an 
estate, a trust, a company, and any other body of persons. Although both 
the United States and Canada do not regard partnerships as taxable enti- 
ties, the definition in the paragraph is broad enough to include partnerships 
where necessary. 


Paragraph 1(f) defines the term “company” to mean any body corporate or 
any entity which is treated as a body corporate for tax purposes. 


The term “competent authority” is defined in paragraph 1(g) to mean, in 
the case of Canada, the Minister of National Revenue or his authorized 
representative and, in the case of the United States, the Secretary of the 
Treasury or his delegate. The Secretary of the Treasury has delegated the 
general authority to act as competent authority to the Commissioner of the 
Internal Revenue Service, who has redelegated such authority to the Asso- 
ciate Commissioner (Operations). The Assistant Commissioner (Examina- 
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tion) has been delegated the authority to administer programs for simulta- 
neous, spontaneous and industrywide exchanges of information. The 
Director, Foreign Operations District, has been delegated the authority to 
administer programs for routine and specific exchanges of information and 
mutual assistance in collection. The Assistant Commissioner (Criminal In- 
vestigations) has been delegated the authority to administer the simultane- 
ous criminal investigation program with Canada. 


Paragraph 1(h) defines the term “international traffic” to mean, with refer- 
ence to a resident of a Contracting State, any voyage of a ship or aircraft to 
transport passengers or property (whether or not operated or used by that 
resident), except where the principal purpose of the voyage is transport 
between points within the other Contracting State. For example, in deter- 
mining for Canadian tax purposes whether a United States resident has 
derived profits from the operation of ships or aircraft in international traf- 
fic, a voyage of a ship or aircraft (whether or not operated or used by that 
resident) that includes stops in both Contracting States will not be interna- 
tional traffic if the principal purpose of the voyage is to transport passen- 
gers or property from one point in Canada to another point in Canada. 


Paragraph 1(i) defines the term “State” to mean any national State, 
whether or not a Contracting State. 


Paragraph 1(j) establishes “the 1942 Convention” as the term to be used 
throughout the Convention for referring to the pre-existing income tax 
treaty relationship between the United States and Canada. 


Related Provisions: ITCIA 3 — Meanings of undefined terms; 5 — 
Definitions of “annuity”, “Canada”, “immovable property”, “real pro- 
perty”, “periodic pension payment’; 6 — Definition of “interest”. 
History: Subparas. 1(c) and (d) amended by 1995 Protocol, article 2, gen- 
erally effective with respect to taxable years begining on or after January 
1, 1996 (see Art. 21(2) under “Application of the 1995 Protocol” above). 
Subparas. (c) and (d) formerly read: 


(c) the term “Canadian tax” means the Canadian taxes referred to in 
paragraphs 2(a) and 3(a) of Article Il (Taxes Covered); 


(d) the term “United States tax” means the United States taxes re- 
ferred to in paragraphs 2(b) and 3(a) of Article Il (Taxes Covered); 


Subpara. 1(h) amended by 1983 Protocol, article I. 


Selected Cases [Art. III(1)]: Cudd Pressure Control Inc. v. R., [1999] 1 
C.T.C. 1 (FCA); leave to appeal to SCC refused (1999), 242 N.R: 400 
(note) (Notional rent not deductible). 


Definitions: “Canada” — Art.IH:1(a), ITCIA 5; “estate”, “individual” — 


ITCIA 3, ITA 248(1); “resident of a Contracting State’ — Art. IV:1; 
“trust”? — ITCIA 3, ITA 248(1); “United States” — Art. IIE:1(b). 


2. As regards the application of the Convention by a Con- 
tracting State any term not defined therein shall, unless 
the context otherwise requires and subject to the provi- 
sions of Article XXVI (Mutual Agreement Procedure), 
have the meaning which it has under the law of that State 
concerning the taxes to which the Convention applies. 


Technical Explanation [1984]: 


Article II provides definitions and general rules of interpretation for the 
Convention. Paragraph 1|(a) states that the term “Canada,” when used in a 
geographical sense, means the territory of Canada, including any area be- 
yond the territorial seas of Canada which, under international law and the 
laws of Canada, is an area within which Canada may. exercise rights with 
respect to the seabed and subsoil and their natural resources. This defini- 
tion differs only in form from the definition of Canada in the 1942.Con- 
vention; paragraph 1(a) omits the reference in the 1942 Convention to “the 
Provinces, the Territories and Sable Island” as unnecessary. 


Paragraph 1(b)(i) defines the term “United States” to mean the United 
States of America. The term does not include Puerto Rico, the Virgin Is- 
lands, Guam, or any other United States possession or territory. 


Paragraph 1(b)(i1) states that when the term “United States” is used in a 
geographical sense the term also includes any area beyond the territorial 
seas of the United States which, under international law and the laws of 
the United States, is an area within which the United States may exercise 
rights with respect to the seabed and subsoil and their natural resources. 


Paragraph 1(c) defines the term “Canadian tax” to mean the taxes imposed 
by the Government of Canada under Parts I, XIII, and XIV of the Income 
Tax Act as in existence on September 26, 1980 and any identical or sub- 
stantially similar taxes on income imposed by the Government of Canada 
after that date and which are in addition to or in place of the then existing 
taxes. The term does not extend to capital taxes, if and when such taxes 
are ever imposed by Canada. 
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Paragraph 1(d) defines the term “United States tax” to mean the Federal 
income taxes imposed by the Jnternal Revenue Code as in existence on 
September 26, 1980 and any identical or substantially similar taxes on in- 
come imposed by the United States after that date in addition to or in place 
of the then existing taxes. The term does not extend to capital taxes, nor to 
the United States taxes identified in paragraph 4 of Article II (Taxes 
Covered). 


Paragraph 1(e) provides that the term “‘person” includes an individual, an 
estate, a trust, a company, and any other body of persons. Although both 
the United States and Canada do not regard partnerships as taxable enti- 
ties, the definition in the paragraph is broad enough to include partnerships 
where necessary. 


Paragraph 1(f) defines the term “company” to mean any body corporate or 
any entity which is treated as a body corporate for tax purposes. 


The term “competent authority” is defined in paragraph 1(g) to mean, in 
the case of Canada, the Minister of National Revenue or his authorized 
representative and, in the case of the United States, the Secretary of the 
Treasury or his delegate. The Secretary of the Treasury has delegated the 
general authority to act as competent authority to the Commissioner of the 
Internal Revenue Service, who has redelegated such authority to the Asso- 
ciate Commissioner (Operations). The Assistant Commissioner (Examina- 
tion) has been delegated the authority to administer programs for simulta- 
neous, spontaneous and industrywide exchanges of information. The 
Director, Foreign Operations District, has been delegated the authority to 
administer programs for routine and specific exchanges of information and 
mutual assistance in collection. The Assistant Commissioner (Criminal In- 
vestigations) has been delegated the authority to administer the simultane- 
ous criminal investigation program with Canada. 


Paragraph 1(h) defines the term “international traffic” to mean, with refer- 
ence to a resident of a Contracting State, any voyage of a ship or aircraft to 
transport passengers or property (whether or not operated or used by that 
resident), except where the principal purpose of the voyage is transport 
between points within the other Contracting State. For example, in deter- 
mining for Canadian tax purposes whether a United States resident has 
derived profits from the operation of ships or aircraft in international traf- 
fic, a voyage of a ship or aircraft (whether or not operated or used by that 
resident) that includes stops in both Contracting States will not be interna- 
tional traffic if the principal purpose of the voyage is to transport passen- 
gers or property from one point in Canada to another point in Canada. 


Paragraph 1(i) defines the term “State” to mean any national State, 
whether or not a Contracting State. 


Paragraph 1(j) establishes “the 1942 Convention” as the term to be used 
throughout the Convention for referring to the pre-existing income tax 
‘treaty relationship between the United States and Canada. 


Paragraph 2 provides that, in the case of a term not defined in the Conven- 
tion, the domestic tax law of the Contracting State applying to the Con- 
vention shall control, unless the context in which the term is used requires 
a definition independent of domestic tax law or the competent authorities 
reach agreement on a meaning pursuant to Article XX VI (Mutual Agree- 
ment Procedure). The term “context” refers to the purpose and background 
of the provision in which the term appears. 


Pursuant to the provisions of Article XX VI, the competent authorities of 
the Contracting States may resolve any difficulties or doubts as to the in- 
terpretation or application of the Convention. An agreement by the compe- 
tent authorities with respect to the meaning of a term used in the Conven- 
tion would supersede conflicting meanings in the domestic laws of the 
Contracting States. 


Definitions: “State” — Art. III:1(i). 
Article IV — Residence 


1. For the purposes of this Convention, the term ‘“‘resi- 
dent of a Contracting State’? means any person that, 
under the laws of that State, is liable to tax therein by rea- 
son of that person’s domicile, residence, citizenship, place 
of management, place of incorporation or any other crite- 
rion of a similar nature, but in the case of an estate or 
trust, only to the extent that income derived by the estate 
or trust is liable to tax in that State, either in its hands or 
in the hands of its beneficiaries. For the purposes of this 
paragraph, an individual who is not a resident of Canada 
under this paragraph and who is a United States citizen or 
an alien admitted to the United States for permanent resi- 
dence (a “green card” holder) is a resident of the United 


Art. IV 


States only if the individual has a substantial presence, 
permanent home or habitual abode in the United States, 
and that individual’s personal and economic relations are 
closer to the United States than to any third State. The 
term “resident” of a Contracting State is understood to 
include: 


(a) the Government of that State or a political subdivi- 
sion or local authority thereof or any agency or instru- 
mentality of any such government, subdivision or au- 
thority, and 


(b) 
(1) a trust, organization or other arrangement that is 


operated exclusively to administer or provide pen- 
sion, retirement or employee benefits; and 


(i1) a not-for-profit organization 


that was constituted in that State and that is, by reason 
of its nature as such, generally exempt from income 
taxation in that State. 


Technical Explanation [1995 Protocol]: 


Article 3 of the Protocol amends Article [V (Residence) of the Conven- 
tion. It clarifies the meaning of the term “resident” in certain cases and 
adds a special rule, found in a number of recent U.S. treaties, for determin- 
ing the residence of U.S. citizens and “green-card” holders. 


The first sentence of paragraph 1| of Article IV sets forth the general crite- 
ria for determining residence under the Convention. It is amended by the 
Protocol to state explicitly that a person will be considered a resident of a 
Contracting State for purposes of the Convention if he is liable to tax in 
that Contracting State by reason of citizenship. Although the sentence ap- 
plies to both Contracting States, only the United States taxes its non-resi- 
dent citizens in the same manner as its residents. Aliens admitted to the 
United States for permanent residence (“green card” holders) continue to 
qualify as U.S. residents under the first sentence of paragraph 1, because 
they are taxed by the United States as residents, regardless of where they 
physically reside. 


U.S. citizens and green card holders who reside outside the United States, 
however, may have relatively little personal or economic nexus with the 
United States. The Protocol adds a second sentence to paragraph | that 
acknowledges this fact by limiting the circumstances under which such 
persons are to be treated, for purposes of the Convention, as U.S. re- 
sidents. Under that sentence, a U.S. citizen or green card holder will be 
treated as a resident of the United States for purposes of the Convention, 
and, thereby, be entitled to treaty benefits, only if (1) the individual has a 
substantial presence, permanent home, or habitual abode in the United 
States, and (2) the individual’s personal and economic relations with the 
United States are closer than those with any third country. If, however, 
such an individual is a resident of both the United States and Canada 
under the first sentence of the paragraph, his residence for purposes of the 
Convention is determined instead under the “tie-breaker” rules of para- 
graph 2 of the Article. 


The fact that a U.S. citizen who does not have close ties to the United 
States may not be treated as a U.S. resident under Article IV of the Con- 
vention does not alter the application of the saving clause of paragraph 2 
of Article XXIX (Miscellaneous Rules) to that citizen. However, like any 
other individual that is a resident alien under U.S. law, a green card holder 
is treated as a resident of the United States for purposes of the saving 
clause only if he qualifies as such under Article IV. 


New paragraph 1(a) confirms that the term “resident” of a Contracting 
State includes the Government of that State or a political subdivision or 
local authority of that State, as well as any agency or instrumentality of 
one of these governmental entities. This is implicit in the current Conven- 
tion and in other U.S. and Canadian treaties, even where not specified. 


New paragraph | also clarifies, in subparagraph (b), that trusts, organiza- 
tions, or other arrangements operated exclusively to provide retirement or 
employee benefits, and other not-for-profit organizations, such as organi- 
zations described in section 501(c) of the Internal Revenue Code, are re- 
sidents of a Contracting State if they are constituted in that State and are 
generally exempt from income taxation in that State by reason of their 
nature as described above. This change clarifies that the specified entities 
are to be treated as residents of one of the Contracting States. This corre- 
sponds to the interpretation that had previously been adopted by the Con- 
tracting States. Such entities, therefore, will be entitled to the benefits of 
the Convention with respect to the other Contracting State, provided that 
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they satisfy the requirements of new Article XXIX A (Limitation on Bene- 
fits) (discussed below). 


Technical Explanation [1984]: 


Article IV provides a detailed definition of the term “resident of a-Con- 
tracting State.” The definition begins with a person’s liability to tax as a 
resident under the respective taxation laws of the Contracting States. A 
person who, under those laws, is a resident of one Contracting State and 
not the other need look no further. However, the Convention definition is 
also designed to assign residence to one State or the other for purposes of 
the Convention in circumstances where each of the Contracting States be- 
lieves a person to be its resident. The Convention definition is, of course, 
exclusively for purposes of the Convention. 


Paragraph | provides that the term “resident of a Contracting State” means 
any person who, under the laws of that State, is liable to tax therein by 
reason of his domicile, residence, place of management, place of incorpo- 
ration, or any other criterion of a similar nature. The phrase “any other 
criterion of a similar nature” includes, for U.S. purposes, an election under 
the Code to be treated as a U.S: resident. An estate or trust is, however, 
considered to be a resident of a Contracting State only to the extent that 
income derived by such estate or trust is liable to tax in that State either in 
its hands or in the hands of its beneficiaries. To the extent that an estate or 
trust is considered a resident of a Contracting State under this provision, it 
can be a “beneficial owner” of items of income specified in other articles 
of the Convention — e.g. paragraph 2 of Article X (Dividends). 


Related Provisions: ITCIA 6.2 — Residence of partnership, 


History: Para. 1 amended by 1995 Protocol, article 3(1), generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 1 for- 
merly read: 


1. For the purposes of this Convention, the term “resident of a Con- 
tracting State” means any person who, under the laws of that State, 
is liable to tax therein by reason of his domicile, residence, place of 
management, place of incorporation or any other criterion of a simi- 
lar nature, but in the case of an estate or trust, only to the extent that 
income derived by such estate or trust is liable to tax in that State, 
either in its hands or in the hands of its beneficiaries. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “indivi- 
dual” — ITCIA 3, ITA 248(1); “person” — Art. II:1(e), ITCIA 3, Inter- 
pretation Act 35(1); “State” — Art. I:1@); “trust” —ITCIA 3, ITA 
248(1); “United States” — Art. III:1(b). 


1.T. Technical News: No. 16 (Crown Forest Industries case; U.S. S- 
Corps and LLCs). 


2. Where by reason of the provisions of paragraph | an 
individual is a resident of both Contracting States, then 
his status shall be determined as follows: 


(a) he shall be deemed to be a resident of the Con- 
tracting State in which he has a permanent home avail- 
able to him; if he has a permanent home available to 
him in both States or in neither State, he shall be 
deemed to be a resident of the Contracting State with 
which his personal and economic relations are closer 
(centre of vital interests); 


(b) if the Contracting State in which he has his centre 
of vital interests cannot be determined, he shall be 
deemed to be a resident of the Contracting State in 
which he has an habitual abode; 


(c) if he has an habitual abode in both States or in 
neither State, he shall. be deemed to be a resident of 
the Contracting State of which he is a citizen; and 


(d) if he is a citizen of both States or of neither of 
them, the competent authorities of the Contracting 
States shall settle the question by mutual agreement. 


Technical Explanation [1984]: 


Paragraphs 2, 3, and 4 provide rules to determine a single residence for 
purposes of the Convention for persons resident in both Contracting States 
under the rules set forth in paragraph |. Paragraph 2 deals with individu- 
als. A “dual resident” individual is initially deemed to be a resident of the 
Contracting State in which he has a permanent home available to him. If 
the individual has a permanent home available to him in both States or in 
neither, he is deemed to be a resident of the Contracting State with which 
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his personal and economic relations are closer. If the personal and eco- 
nomic relations of an individual are not closer to one Contracting State 
than to the other, the individual is deemed to be a resident of the Con- 
tracting State in which he has a habitual abode. If he has such an abode in 
both States or in neither State, he is deemed to be a resident of the Con- 
tracting State of which he is a citizen. If the individual is a citizen of both 
States or of neither, the competent authorities are to settle the status of the 
individual by mutual agreement. 


Related Provisions: ITA 250(5) — Corporation not resident in Canada 
under treaty is deemed not resident under ITA. 


Definitions: “competent authority” — Art. II:1(g); “individual” — 
ITCIA 3, ITA 248(1); “resident of a Contracting PIB ok aeat LVL: 
“State” — Art. TII:1(1). 


3. Where By reason of the provisions of paragraph | a 
company is a resident of both Contracting States, then if it 
was created under the laws in force in a Contracting State, 
it shall be deemed to be a resident of that State. Notwith- 
standing the preceding sentence, a company that was cre- 
ated in a Contracting State, that is a resident of both Con- 
tracting States and that is continued at any time in the 
other Contracting State in accordance with the corporate 
law in that other State shall be deemed while it is so con- 
tinued to be a resident of that other State. | 


Technical Explanation [1995 Protocol]: 


Article 3 of the Protocol adds a sentence to paragraph 3 of Article [V of 
the current Convention to address the residence of certain. dual resident 
corporations. Certain jurisdictions allow local incorporation of an entity 
that is already organized and incorporated under the laws of another coun- 
try. Under Canadian law, such an entity is referred to as having been “‘con- 
tinued” into the other country. Although the Protocol uses the Canadian 
term, the provision operates reciprocally. The new sentence states that 
such a corporation will be considered a resident of the State into which it 
is continued. Paragraph 5 of Article 21 of the Protocol governs the effec- 
tive date of this provision, 


Technical Explanation [1984]: 


Paragraph 3 provides that if, under the provisions of paragraph 1, a com- 
pany is a resident of both Canada and the United States, then it shall be 
deemed to be a resident of the State under whose laws (including laws of 
political subdivisions) it was created. Paragraph 3 does not refer to the 
State in which a company is organized, thus making clear that the tie- 
breaker rule for a company is controlled by the State of the company’s 
original creation. Various jurisdictions may allow local incorporation of an 
entity that is already organized and incorporated under the laws of another 
country. Paragraph 3 provides certainty in both the United States and Can- 
ada with respect to the treatment of such an entity for purposes of aie 
Convention. 


Related Provisions: ITA 250(5.1) — Continuation in other jurisdiction. 


History: The last sentence of para. 3 added by 1995 Protocol, article 3(2), 
generally effective with respect to taxable years begining on or after Janu-. 


ary 1,.1996. (see Art. 21(5). under “Application. of, the, 1995 Protocol” 
above). 
Definitions: “company” — Art. II:1(f); “State” — Art. IL:1(i). 


4. Where by reason of the provisions of paragraph | an 
estate, trust or other person (other than an individual or a 
company) is a resident of both Contracting States, the 
competent authorities of the States shall by mutual agree- 
ment endeavor to settle the question and to determine the 
mode of application of the Convention to such person. 


Technical Explanation [1984]: 


Paragraph 4 provides that where, by reason of the provisions of paragraph 
1, an estate, trust, or other person, other than an individual or a company, 
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is a resident of both Contracting States, the competent authorities of the 
States shall by mutual agreement endeavor to settle the question and deter- 
mine the mode of application, of the Convention to such person. This dele- 
gation of authority to the competent authorities complements the provi- 
sions. of Article XXVI (Mutual Agreement Procedure), which implicitly 
grant such authority, 


Definitions: “company” — Art. II:1(f); “competent authority” — Art. 
III: 1(g); “estate”, “individual” — ITCIA 3, ITA 248(1); “person” — Art. 
Il: 1(e),- ITCIA, 3, Interpretation Act. 35(1); “State” — Art. I:1(4); 
“trust? — ITCIA 3, ITA 248(1). 


5. Notwithstanding the. provisions of the preceding 
paragraphs, an individual shall be deemed to be a resident 
of a Contracting State if: 


(a) the individual is an employee of that State or of a 
political subdivision, local authority or instrumentality 
thereof rendering services in the discharge of func- 
tions or a governmental nature in the other Contracting 
State or in a third State; and 


(b) the individual is subjected in the first-mentioned 
State to similar obligations in respect of taxes on in- 
come as are residents of the first-mentioned State. 


The spouse and dependent children residing with such an 
individual and meeting the requirements of subparagraph 
(b) above shall also be deemed to be residents of the first- 
mentioned State. 


Technical Explanation [1984]: 


Paragraph 5 provides a special rule for certain government employees, 
their spouses, and: dependent children. An individual is deemed to be a 
resident of a Contracting State if he is an employee of that State or of a 
political subdivision, local authority, or instrumentality of that State, is 
rendering services in the discharge of functions of a governmental nature 
in any State, and is subjected in the first-mentioned State to “similar obli- 
gations” in respect of taxes on income as are residents of the first-men- 
tioned State. Paragraph 5 provides further that a spouse and dependent 
children residing with a government employee and also subject to “similar 
obligations” in respect of income taxes as residents of the first-mentioned 
State are also deemed to be residents of that State. Paragraph 5 overrides 
the normal tie-breaker rule of paragraph 2. A U.S. citizen or resident who 
is an employee of the U.S. government in a foreign country or who is a 
spouse or dependent of such employee is considered to be subject in the 
United States to “similar obligations” in respect of taxes on income as 
those imposed.on residents of the United States, notwithstanding that such 
person may be entitled to the benefits allowed by sections 911 or 912 of 
the Code. 


Related Provisions: ITA 250(1)(c) — Residence of Canadian ambassa- 
dor, etc., working outside Canada. 


Definitions: “individual” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State’ — Art. IV:1; “State” — Art. III:1(). 


Selected Cases [Art. IV]: Wolf v. R., [2001] 1 C.T.C, 2172 (TCC); 
rev'd [2002] 3 C.T.C. 3. (FCA) (Tiebreaker rules applied); Crown Forest 
Industries Ltd. v. Canada, [1995] 2 C.T.C. 64 (SCC) (Residence implies 
taxability on world wide income). 


Article V — Permanent Establishment 


1. For the purposes of this Convention, the term “‘perma- 
nent establishment’? means a fixed place of business 
through which the business of a resident of a Contracting 
State is wholly or partly carried on. 


Technical Explanation [1984]: 


Paragraph | provides that for the purposes of the Convention the term 
‘permanent establishment” means a fixed place of business through which 
the business of a resident of a Contracting State is wholly or partly carried 
on. Article V does not use the term “enterprise of a Contracting State,” 
which appears in the 1942 Convention. Thus, paragraph | avoids introduc- 
ing an additional term into the Convention. The omission of the term is not 
intended to have any implications for the interpretation of the 1942 
Convention. 


Art. V 


Related Provisions: Reg. 8202(2) — Treaty definition applies for cer- 
tain FAPI purposes; Art. V, ss. 2-9 — Extensions to definition of “perma- 
nent establishment”. 


Definitions: “business” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1. 


.T. Technical News: No. 18 (Dudney case); No, 25 (e-commerce — 
whether web. site is permanent establishment). 


2. The term “permanent establishment” 
especially: 

(a) a place of management; 

(b) a branch; 

(c) an office; 

(d) a factory; 

(e) a workshop; and 


shall include 


(f) a mine, an oil or gas well, a quarry or any other 
place of extraction of natural resources, 


Technical Explanation [1984]: 


Paragraph 2 provides that the term “permanent establishment” includes es- 
pecially a place of management, a branch, an office, a factory, a work- 
shop, and a mine, oil or gas well, quarry, or any other place of extraction 
of natural resources. 


3. A building site or construction or installation project 
constitutes a permanent establishment if, but only if, it 
lasts more than 12 months. 
Technical Explanation [1984]: 
Paragraph 3 adds that a building site or construction or installation project 


constitutes a permanent establishment if and only if it lasts for more than 
12 months. 


4. The use of an installation or drilling rig or ship in a 
Contracting State to explore for or exploit natural re- 
sources constitutes a permanent establishment if, but only 
if, such use is for more than three months in any twelve- 
month period. 


Technical Explanation [1984]: 


Paragraph 4 provides that a permanent establishment exists in a Con- 
tracting State if the use of an installation or drilling rig or drilling ship in 
that State to explore for or exploit natural resources, lasts for more than 3 
months in any 12 month period, but not if such activity exists for a lesser 
period of time. The competent authorities have entered into an agreement 
under the 1942 Convention setting forth guidelines as to certain aspects of 
Canadian taxation of drilling rigs owned by U.S. persons that constitute 
Canadian permanent establishments. The agreement will be renewed when 
this Convention enters into force. 


History: Para. 4 amended by 1983 Protocol, article II. 


5. A person acting in a Contracting State on behalf of a 
resident of the other Contracting State — other than an 
agent of an independent status to whom paragraph 7 ap- 
plies — shall be deemed to be .a permanent establishment 
in the first-mentioned State if such person has, and habit- 
ually exercises in that State, an authority to conclude con- 
tracts in the name of the resident. | 
Technical Explanation [1984]: 


Paragraph 5 provides that a person acting in a Contracting State on behalf 
of a resident of the other Contracting State is deemed to be a permanent 
establishment of the resident if such person has and habitually exercises in 
the first-mentioned State the authority to conclude contracts in the name of 
the resident. This rule does not apply to an agent of independent status, 
covered by paragraph 7. Under the provisions of paragraph 5, a permanent 
establishment may exist even in the absence of a fixed place of business, 
If, however, the activities of a person described in paragraph 5 are limited 
to the ancillary activities described in paragraph 6, then a permanent estab- 
lishment does not exist solely on account of the person’s activities. 


There are a number of minor differences between the provisions of 
paragraphs | through 5 and the analogous provisions of the 1942 Conven- 
tion. One important deviation is elimination of the rule of the 1942 Con- 
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vention which deems a permanent establishment to exist in any circum- 
stance where a resident of one State uses substantial equipment in the 
other State for any period of time. The Convention thus generally raises 
the threshold for source basis taxation of activities that involve substantial 
equipment (and that do not otherwise constitute a permanent establish- 
ment). Another deviation of some significance is elimination of the rule of 
the 1942 Convention that considers a permanent establishment to exist 
where a resident of one State carries on business in the other State through 
an agent or employee who has a stock of merchandise from which he reg- 
ularly fills orders that he receives. The Convention provides that a person 
other than an agent of independent status who is engaged solely in the 
maintenance of a stock of goods or merchandise belonging to a resident of 
the other State for the purpose of storage, display or delivery does not 
constitute a permanent establishment. 


Definitions: “person” — Art. III: 1(e), ITCIA 3, Interpretation Act 35(1); 
“State” — Art. IIT:1(@). 


6. Notwithstanding the provisions of paragraphs 1, 2 and 
5, the term “permanent establishment” shall be deemed 
not to include a fixed place of business used solely for, or 
a person referred to in paragraph 5 engaged solely in, one 
or more of the following activities: 


(a) the use of facilities for the purpose of storage, dis- 
play or delivery of goods or merchandise belonging to 
the resident; 


(b) the maintenance of a stock of goods or merchan- 
dise belonging to the resident for the purpose of stor- 
age, display or delivery; 


(c) the maintenance of a stock of goods or merchan- 
dise belonging to the resident for the purpose of 
processing by another person; 


(d) the purchase of goods or merchandise, or the col- 
lection of information, for the resident; and 


(e) advertising, the supply of information, scientific 
research or similar activities which have a preparatory 
or auxiliary character, for the resident. 


Technical Explanation [1984]: 


Paragraph 6 provides that a fixed place of business used solely for, or an 
employee described in paragraph 5 engaged solely in, certain specified ac- 
tivities is not a permanent establishment, notwithstanding the provisions of 
paragraphs 1, 2, and 5. The specified activities are: a) the use of facilities 
for the purpose of storage, display, or delivery of goods or merchandise 
belonging to the resident whose business is being carried on; b) the main- 
tenance of a stock of goods or merchandise belonging to the resident for 
the purpose of storage, display, or delivery; c) the maintenance of a stock 
of goods or merchandise belonging to the resident for the purpose of 
processing by another person; d) the purchase of goods or merchandise, or 
the collection of information, for the resident; and e) advertising, the sup- 
ply of information, scientific research, or similar activities which have a 
preparatory or auxiliary character, for the resident. Combinations of. the 
specified activities have the same status as any one of the activities. Thus, 
unlike the OECD Model Convention, a combination of the activities de- 
scribed in subparagraphs 6(a) through 6(e) need not be of a preparatory or 
auxiliary character (except as required by subparagraph 6(e)) in order to 
avoid the creation of a permanent establishment. The reference in para- 
graph 6(e) to specific activities does: not imply that any other particular 
activities — for example, the servicing of a patent or a know-how contract 
or the inspection of the implementation of engineering plans — do not fall 
within the scope of paragraph 6(e) provided that, based on the facts and 
circumstances, such activities have a preparatory or auxiliary character. 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1). 


7. A resident of a Contracting State shall not be deemed 
to have a permanent establishment in the other Con- 
tracting State merely because such resident carries on 
business in that other State through a broker, general 
commission agent or any other agent of an independent 
status, provided that such persons are acting in the ordi- 
nary course of their business. 


Canada—U.S. Tax Convention 


Technical Explanation [1984]: 


Paragraph 7 provides that a resident of a Contracting State is not deemed 
to have a permanent establishment in the other Contracting State merely 
because such resident carries on business in the other State through a bro- 
ker, general commission agent, or any other agent of independent status, 
provided that such persons are acting in the ordinary course of their 
business. 


Definitions: “business’—ITCIA 3, ITA 248(1); “person” — Art. 
Ill:1(e), ITCIA 3, Interpretation Act 35(1); “resident of a Contracting 
State” — Art. IV:1. 


8. The fact that a company which is a resident of a Con- 
tracting State controls or is controlled by a company 
which is a resident of the other Contracting State, or 
which carries on business in that other State (whether 
through a permanent establishment or otherwise), shall 
not constitute either company a permanent establishment 
of the other. 


Technical Explanation [1984]. 


Paragraph 8 states that the fact that a company which is a resident of one 
Contracting State controls or is controlled by a company which is either a 
resident of the other Contracting State or which is carrying on a business 
in the other State, whether through a permanent establishment or other- 
wise, does not automatically render either company a permanent establish- 
ment of the other. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 
II:1(f); “resident of a Contracting State” — Art. [V:1. 


9. For the purposes of the Convention, the provisions of 
this Article shall be applied in determining whether any 
person has a permanent establishment in any State. 


Technical Explanation [1984]: 


Paragraph 9 provides that, for purposes of the Convention, the provisions 
of Article V apply in determining whether any person has a permanent 
establishment in any State. Thus, these provisions would determine 
whether a person other than a resident of Canada or the United States has a 
permanent establishment in Canada or the United States, and whether a 
person resident in Canada or the United States has a permanent establish- 
ment in a third State. 


Definitions: “person” — Art. If:1(e), ITCIA 3, Interpretation Act 35(1); 
“State” — Art. I:1(@). 


Related Provisions: ITCIA 4 — Permanent establishment in Canada. 


Selected Cases [Art. V]: Dudney v. R., [2000] 2 C.T.C. 56 (FCA); aff’ g 
[1999] 1 C.T.C. 2267 (TCC) (Taxpayer had no “fixed base’’). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Article Vi — Income from Reai Property — 


1. Income derived by a resident of a Contracting State 
from real property (including income from agriculture, 
forestry or other natural resources) situated in the other 
Contracting State may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph | provides that income derived by a resident of a Contracting 
State from real property situated in the other Contracting State may be 
taxed by that other State. Income from real property includes, for purposes 
of Article VI, income from agriculture, forestry or other natural resources. 
Also, while “income derived ... from real property” includes income from 
rights such as an overriding royalty or a net profits interest in a natural 
resource, it does not include income in the form of rights to explore for or 
exploit natural resources which a party receives as compensation for ser- 
vices (e.g., exploration services); the latter income, is subject to the provi- 
sions of Article VII (Business Profits), XIV (Independent Personal Ser- 
vices), or XV (Dependent Personal Services), as the case may be. As 
provided by paragraph 3, paragraph | applies to income derived from the 
direct use, letting or use in any other form of real property and to income 
from the alienation of such property. 


Definitions: “real property” — Art. VI:2, ITCIA 5; “resident of a Con- 
tracting State’ — Art. IV:1; “State” — Art. III:1(4). 
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Art. VII — Business Profits 


2. For the purposes of this Convention, the term ‘‘real 
property” shall have the meaning which it has under the 
taxation laws of the Contracting State in which the pro- 
perty in question is situated and shall include any option 
or similar right in respect thereof. The term shall in any 
case include usufruct of real property, rights to explore 
for or to exploit mineral deposits, sources and other natu- 
ral resources and rights to amounts computed by refer- 
ence to the amount or value of production from such re- 
sources; ships and aircraft shall not be regarded as real 
property. 

Technical Explanation [1984]: 

Generally speaking, the term “real property” has the meaning which it has 
under the taxation laws of the Contracting State in which the property in 
question is situated, in accordance with paragraph 2. In any case, the term 
includes any option or similar right in respect of real property, the usufruct 
of real property, and rights to explore for or to exploit mineral deposits, 
sources, and other natural resources. The reference to “rights to explore 
for or to exploit mineral deposits, sources and other natural resources” in- 
cludes rights generating either variable (e.g., computed by reference to the 


amount of value or production) or fixed payments. The term “real, pro- 
perty” does not include ships and aircraft. 


Related Provisions: ITCIA 5 — Definition of “immovable property” 
and “real property”. 


Definitions: “mineral”, “property” — ITCIA 3, ITA 248(1). 


3. The provisions of paragraph | shall apply to income 
derived from the direct use, letting or use in any other 
form of real property and to income from the alienation of 
such property. 

Technical Explanation [1984]: 


Unlike Article XIII A of the 1942 Convention, Article VI does not contain 
an election to allow a resident of a Contracting State to compute tax on 
income from real property situated in the other State on a net basis. Both 
the Internal Revenue Code and the Income Tax Act of Canada generally 
allow for net basis taxation with respect to real estate rental income, al- 
though Canada does not permit such an election for natural resource royal- 
ties. Also, unlike the 1942 Convention which in Article XI imposes a 15 
percent limitation on the source basis taxation of rental or royalty income 
from real property, Article VI of the Convention allows a Contracting 
State to impose tax on such income under its internal law. In Canada the 
rate of tax on resource royalties is 25 percent of the gross amount of the 
royalty, if the income is not attributable to a business carried on in Can- 
ada. In an exchange of notes to the Protocol, the United States and Canada 
agreed to resume negotiations, upon request by either country, to provide 
an appropriate limit on taxation in the State of source if either country 
subsequently increases its statutory tax rate now applicable to such royal- 
ties (25 percent in the case of Canada and 30 percent in the case of the 
United States). 


Definitions: “property” — ITCIA 3, ITA 248(1); “real property” — Art. 
VI:2, ITCIA 5. 


History: Article VI amended by 1983 Protocol, article III. 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Article Vil— Business Profits 


1. The business profits of a resident of a Contracting State 
shall be taxable only in that State unless the resident car- 
ries on business in the other Contracting State through a 
permanent establishment situated therein. If the resident 
carries on, or has carried on, business as aforesaid, the 
business profits of the resident may be taxed in the other 
State but only so much of them as is attributable to that 
permanent establishment. 


Technical Explanation [1984]: 


Paragraph 1 provides that business profits of a resident of a Contracting 
State are taxable only in that State unless the resident carries on business 
in the other Contracting State through a permanent establishment situated 
in that other State. If the resident carries on, or has carried on, business 
through such a permanent establishment, the other State may tax such bus- 


Art. VII 


iness profits but only so much of them as are attributable to the permanent 
establishment. The reference to a prior permanent establishment (“or has 
carried on”) makes clear that a Contracting State in which a permanent 
establishment existed has the right to tax the business profits attributable 
to that permanent establishment, even if there is a delay in the receipt or 
accrual of such profits until after the permanent establishment has been 
terminated. 


Any business profits received or accrued in taxable years in which the 
Convention has effect, in accordance with Article XXX (Entry Into 
Force), which are attributable to a permanent establishment that was previ- 
ously terminated are subject to tax in the Contracting State in which such 
permanent establishment existed under the provisions of Article VII. 


Related Provisions: Art. V — Permanent establishment. 


Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establish- 
ment” — Art. V:1; “resident” —ITCIA 3, ITA 250; “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. III:1(i). 


I.T. Technical News: No. 18 (Dudney case); No. 25 (e-commerce). 


2. Subject to the provisions of paragraph 3, where a resi- 
dent of a Contracting State carries on business in the other 
Contracting State through a permanent establishment situ- 
ated therein, there shall in each Contracting State be at- 
tributed to that permanent establishment the business 
profits which it might be expected to make if it were a 
distinct and separate person engaged in the same or simi- 
lar activities under the same or similar conditions and 
dealing wholly independently with the resident and with 
any other person related to the resident (within the mean- 
ing of paragraph 2 of Article [IX (Related Persons)). 


Technical Explanation [1984]: 


Paragraph 2 provides that where a resident of either Canada or the United 
States carries on business in the other Contracting State through a perma- 
nent establishment in that other State, both Canada and the United. States 
shall attribute to that permanent establishment business profits which the 
permanent establishment might be expected to make if it were a distinct 
and separate person engaged in the same or similar activities under the 
same or similar conditions and dealing wholly independently with the resi- 
dent and with any other person related to the resident. The term “related to 
the resident” is to be interpreted in accordance with paragraph 2 of Article 
IX (Related Persons). The reference to other related persons is intended to 
make clear that the test of paragraph 2 is not restricted to independence 
between a permanent establishment and a home office. 


Definitions: “permanent establishment” — Art. V:1; “person” — Art. 
II:1(e), ITCIA 3, Interpretation Act 35(1); “resident of a Contracting 
State” — Art. [V:1. 


3. In determining the business profits of a permanent es- 
tablishment, there shall be allowed as deductions ex- 
penses which are incurred for the purposes of the perma- 
nent establishment, including executive and general 
administrative expenses so incurred, whether in the State 
in which the permanent establishment is situated or else- 
where. Nothing in this paragraph shall require a Con- 
tracting State to allow the deduction of any expenditure 
which, by reason of its nature, 1s not generally allowed as 
a deduction under the taxation laws of that State. 


Technical Explanation [1984]: 


Paragraph 3 provides that, in determining business profits of a permanent 
establishment, there are to be allowed as deductions those expenses which 
are incurred for the purposes of the permanent establishment, including 
executive and administrative expenses, whether incurred in the State in 
which the permanent establishment is situated or in any other State. How- 
ever, nothing in the paragraph requires Canada or the United States to al- 
low a deduction for any expenditure which would not generally be al- 
lowed as a deduction under its taxation laws. The language of this 
provision differs from that of paragraph | of Article II] of the 1942 Con- 
vention, which states that in the determination of net industrial and com- 
mercial profits of a permanent establishment there shall be allowed as de- 
ductions “all expenses, wherever incurred” as long as such expenses are 
reasonably allocable to the permanent establishment. Paragraph 3 of Arti- 
cle VII of the Convention is not intended to have any implications for 
interpretation of the 1942 Convention, but is intended to assure that under 
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Art. VII 


the Convention deductions are allowed by a Contracting State which are 
generally allowable by that State. 


Definitions: “permanent establishment” — Art. V:1; “State” — Art. 
III: 1(1). 


1.T. Technical News: No. 18 (Cudd Pressure case). 


4. No business profits shall be attributed to a permanent 
establishment of a resident of a Contracting State by rea- 
son of the use thereof for either the mere purchase of 
goods or merchandise or the mere provision of executive, 
managerial or administrative facilities or services for such 
resident. 


Technical Explanation [1984]: 


Paragraph 4 provides that no business profits are to be attributed to a per- 
manent establishment of a resident of a Contracting State by reason of the 
use of the permanent establishment for merely purchasing goods or mer- 
chandise or merely providing executive, managerial, or administrative fa- 
cilities or services for the resident. Thus, if a company resident in a Con- 
tracting State has a permanent establishment in the other State, and uses 
the permanent establishment for the mere performance of stewardship or 
other managerial services carried on for the benefit of the resident, this 
activity will not result in profits being attributed to the permanent 
establishment. 


Definitions: ‘permanent establishment” — Art. V:1; “resident” — 
ITCIA 3, ITA 250; “resident of a Contracting State” — Art. I[V:1. 


5. For the purposes of the preceding paragraphs, the busi- 
ness profits to be attributed to a permanent establishment 
shall be determined by the same method year by year un- 
less there is good and sufficient reason to the contrary. 


Technical Explanation [1984]: 


Paragraph 5 provides that business profits are to be attributed to a perma- 
nent establishment by the same method in every taxable period unless 
there is good and sufficient reason to change such method. In the United 
States, such a change may be a change in accounting method requiring the 
approval of the Internal Revenue Service. 


Definitions: “permanent establishment” — Art. V:1. 


6. Where business profits include items of income which 
are dealt with separately in other Articles of this Conven- 
tion, then the provisions of those Articles shall not be af- 
fected by the provisions of this Article. 


Technical Explanation [1984]: 


Paragraph 6 explains the relationship between the provisions of Article 
VII and other provisions of the Convention. Where business profits in- 
clude items of income which are dealt with separately in other Articles of 
the Convention, those other Articles are controlling. 


7. For the purposes of the Convention, the business prof- 
its attributable to a permanent establishment shall include 
only those profits derived from the assets or activities of 
the permanent establishment. 


Technical Explanation [1984]: 


Paragraph 7 provides a definition for the term “attributable to.” Profits “‘at- 
tributable to” a permanent establishment are those derived from the assets 
or activities of the permanent establishment. Paragraph 7 does not pre- 
clude Canada or the United States from using appropriate domestic tax 
law rules of attribution. The “attributable to” definition does not, for ex- 
ample, preclude a taxpayer from using the rules of section 1.864-4(c)(5) of 
the Treasury Regulations to assure for U.S. tax purposes that interest aris- 
ing in the United States is attributable to a permanent establishment in the 
United States. (Interest arising outside the United States is attributable to a 
permanent establishment in the United States based on the principles of 
Regulations sections 1.864-5 and 1.864-6 and Revenue Ruling 75-253, 
1975-2 C.B. 203.) Income that would be taxable under the Code and that 
is “attributable to” a permanent establishment under paragraph 7 is taxable 
pursuant to Article VII, however, even if such income might under the 
Code be treated as fixed or determinable annual or periodical gains or in- 
come not effectively connected with the conduct of a trade or business 
within the United States. The “attributable to” definition means that the 
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limited ‘“‘force-of-attraction” rule of Code section 864(c)(3) does not apply 
for U.S. tax purposes under the Convention. 


Definitions: “permanent establishment” — Art. V:1. 


Selected Cases [Art. VII]: Sumner v. R., [2000] 2 C.T.C. 2359 (TCC) 
(Performer’s “loan-out” company subject to Canadian tax). 


Article Vill — Transportation 


1. Notwithstanding the provisions of Articles VII (Busi- 
ness Profits), XII (Royalties) and XIII (Gains), profits de- 
rived by a resident of a Contracting State from the opera- 
tion of ships or aircraft in international traffic, and gains 
derived by a resident of a Contracting State from the 
alienation of ships, aircraft or containers (including trail- 
ers and related equipment for the transport of containers) 
used principally in international traffic, shall be exempt 
from tax in the other Contracting State. 


Technical Explanation [1984]: 


Paragraph 1 provides that profits derived by a resident of a Contracting 
State from the operation of ships or aircraft in international traffic are ex- 
empt from tax in the other Contracting State, even if, under Article VII 
(Business Profits), such profits are attributable to a permanent establish- 
ment. Paragraph | also provides that gains derived by a resident of a Con- 
tracting State from the alienation of ships, aircraft or containers (including 
trailers and related equipment for the transport of containers) used princi- 
pally in international traffic are exempt from tax in the other Contracting 
State even if, under Article XIII (Gains), those gains would be taxable in 
that other State. These rules differ from Article V of the 1942 Convention, 
which conditions the exemption in the State of source on registration of 
the ship or aircraft in the other State. Paragraph 1 also applies notwith- 
standing the provisions of Article XII (Royalties). Thus, to the extent that 
profits described in paragraph 2 would also fall within Article XII (Royal- 
ties) (e.g., rent from the lease of a container), the provisions of Article 
VIII are controlling. 


Related Provisions: Art. I[:1(h) — Meaning of “international traffic”; 
ITA 81(1)(c) — Exemption for income from ship or aircraft in interna- 
tional traffic. 


History: Para. | amended by 1983 Protocol, article IV. 


Definitions: “international traffic” — Art. III:1(h); “resident of a Con- 
tracting State” — Art. IV:1. 


2. For the purposes of this Convention, profits derived by 
a resident of a Contracting State from the operation of 
ships or aircraft in international traffic include profits 
from: 


(a) the rental of ships or aircraft operated in interna- 
tional traffic; 


_(b) the use, maintenance or rental of containers. (in- 
cluding trailers and related equipment for the transport 
of containers) used in international traffic; and 


(c) the rental of ships, aircraft or containers (including 

trailers and related equipment for the transport of con- 

tainers) provided that such profits are incidental to 

profits referred to in paragraph 1, 2(a) or 2(b). 
Technical Explanation [1984]: 


Paragraph 2(a) provides that profits covered by paragraph | include profits 
from the rental of ships or aircraft operated in international traffic. Such 
rental profits are included whether the rental is on a time,, voyage, or 
bareboat basis, and irrespective of the State of residence of the operator. 


Paragraph 2(b) provides that profits covered by paragraph | include profits 
derived from the use, maintenance or rental of containers, including trail- 
ers and related equipment for the transport of containers, if such containers 
are used in international traffic. 


Paragraph 2(c) provides that profits covered by paragraph | include profits 
derived by a resident of a Contracting State from the rental of ships, air- 
craft, or containers (including trailers and related equipment for the trans- 
port of containers), even if not operated in international traffic, as long as 
such profits are incidental to. profits of such person. referred to in 
paragraphs 1, 2(a), or 2(b). 


Related Provisions: Art. I[:1(h) — Meaning of “international traffic”. 
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Art. [IX — Related Persons 


Definitions: “international traffic’ — Art. III:1(h); “resident of a Con- 
tracting State” — Art. IV:1. ag 


3. Notwithstanding the provisions of Article VII (Busi- 
ness Profits), profits derived by a resident of. a. Con- 
tracting State from a voyage of a ship where the principal 
purpose of the voyage is to transport passengers or pro- 
perty between places in the other Contracting State may 
be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph 3 states that profits derived by a resident of a Contracting State 
from a voyage of a ship where the principal purpose of the voyage is to 
transport passengers or property between points in the other Contracting 
State is taxable in that other State, whether or not the resident maintains a 
permanent establishment there. Paragraph 3 overrides the provisions of 
Article VII. Profits from such a voyage do not qualify for exemption under 
Article VII by virtue of the definition of “international traffic” in para- 
graph 1(h) of Article Ill (General Definitions). However, profits from a 


similar yoyage by aircraft are taxable in the Contracting State of source 


only if the profits are attributable to a permanent establishment maintained 
in that State. . 


Related Provisions: Art. XV:3 — Exemption for employees’ income. 


‘Definitions: “property” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. I:1(i). 


4. Notwithstanding the provisions of Articles VII (Busi- 
ness Profits) and XII (Royalties), profits of a resident of a 
Contracting State engaged in the operation of motor vehi- 
cles or a railway as a common carrier or a contract carrier 
derived from: 


(a) the transportation of passengers or property be- 
tween a point outside the other Contracting State and 
any other point; or 


(b) the rental of motor vehicles (including trailers) or 
railway rolling stock, or the use, maintenance or rental 
of containers (including trailers and related equipment 
for the transport of containers) used to transport pas- 
sengers or property between a point outside the other 
Contracting State and any other point 


shall be exempt from tax in that other Contracting State. 
Technical Explanation [1984]: 


Paragraph 4 provides that profits derived by a resident of a Contracting 
State engaged in the operation of motor vehicles or a railway as a common 
carrier or contract carrier, and attributable to the transportation of passen- 
gers or property between a point outside the other Contracting State and 
any other point are exempt from tax in that other State. In addition, profits 
of such a person from the rental of motor vehicles (including trailers) or 
railway rolling stock, or from the use, maintenance, or rental of containers 
(including trailers and related equipment for the transport of containers) 
used to transport passengers or property between a point outside the other 
Contracting State and any other point are exempt from tax in that other 
State. 


Related Provisions: Art. XV:3 — Exemption for employees’ income. 


Definitions: “motor vehicle”, “property” — ITCIA 3, ITA 248(1); “resi- 
dent of a Contracting State” — Art. IV:1. 


5. The provisions of paragraphs 1, 3 and 4 shall also ap- 
ply to profits or gains referred to in those paragraphs de- 
rived by a resident of a Contracting State from the partici- 
pation in a pool, a joint business or an international 
operating agency. 

Technical Explanation [1984]: 

Paragraph 5 provides that a resident of a Contracting State that participates 
in a pool, a joint business, or an international operating agency is subject 


to the provisions of paragraphs 1, 3, and 4 with respect to the profits or 
gains referred to in paragraphs 1, 3, and 4. 


Definitions: “resident of a Contracting State” — Art. IV:1. 


Art. IX 


6. Notwithstanding the provisions of Article XII (Royal- 
ties), profits derived by a resident of a Contracting State 
from the use, maintenance or rental of railway rolling 
stock, motor vehicles, trailers or containers (including 
trailers and related equipment for the transport of contain- 
ers) used in the other Contracting State for a period or 
periods not expected to exceed in the aggregate 183 days 
in any twelve-month period shall be exempt from tax in 
the other Contracting State except to the extent that such 
profits are attributable to a permanent establishment in the 
other State and liable to tax in the other State by reason of 
Article VII (Business Profits). 


Technical Explanation [1984]: 


Paragraph 6 states that profits derived by a resident of a Contracting State 
from the use, maintenance, or rental of railway rolling stock, motor vehi- 
cles, trailers, or containers (including trailers and related equipment for the 
transport of containers) used in the other Contracting State for a period not 
expected to exceed 183 days in the aggregate in any 12-month period are 
exempt from tax in that other State except to the extent that the profits are 
attributable to a permanent establishment, in which case the State of 
source has the. right to tax under Article VII. The provisions of paragraph 
6, unlike the provisions of paragraph 4, apply whether or not the resident 
is engaged in the operation of motor vehicles or a railway as a common 
carrier or contract carrier. Paragraph 6 overrides the provisions of Article 
XII (Royalties), which would otherwise permit taxation in the State of 
source in the circumstances described. 


Gains from the alienation of motor vehicles and railway rolling stock de- 
rived by a resident of a Contracting State are not affected by paragraph 4 
or 6. Such gains would be taxable in the other Contracting State, however, 
only if the motor vehicles or rolling stock formed part of a permanent es- 
tablishment maintained there. See paragraphs 2 and 4 of Article XIII. 


Definitions: “motor vehicle” — ITCIA 3, ITA 248(1); “permanent estab- 
lishment’. — Art. V:1; “resident of a Contracting State” — Art. IV:1; 
“State” — Art. III:1(). 


Article IX — Related Persons 


1. Where a person in a Contracting State and a person in 
the other Contracting State are related and where the ar- 
rangements between them differ from those which would 
be made between unrelated persons, each State may ad- 
just the amount of the income, loss or tax payable to re- 
flect the income, deductions, credits or, allowances which 
would, but for those arrangements, have been taken into 
account in computing such income, loss or tax. 


Technical Explanation [1984]: 


Paragraph | authorizes Canada and the United States, as the case may be, 
to adjust the amount of income, loss, or tax payable by a person with re- 
spect to arrangements between that person and a related person in the 
other Contracting State. Such adjustment may be made when arrange- 
ments between related persons differ from those that would obtain be- 
tween unrelated persons. The term “person” encompasses a company resi- 
dent in a third State with, for example, a permanent establishment in a 
Contracting State. 


Related Provisions: ITA 247 — Transfer pricing adjustments. 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); 
“State” — Art. III:1(i). 


2. For the purposes of this Article, a person shall be 
deemed to be related to another person if either person 
participates directly or indirectly in the management or 
control of the other, or if any third person or persons par- 
ticipate directly or indirectly in the management or con- 
trol of both. 


Technical Explanation [1984]: 


Paragraph 2 provides that, for the purposes of Article IX, a person is 
deemed to be related to another person if either participates directly or 
indirectly in the management or control of the other or if any third person 
or persons participate directly or indirectly in the management or control 
of both. Thus, if a resident of any State controls directly or indirectly a 
company resident in Canada and a company resident in the United States, 
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Art. IX 


such companies are considered to be related persons for purposes of Arti- 
cle IX. Article IX and the definition of “related person” in paragraph 2 
may encompass situations that would not be covered by provisions in the 
domestic laws of the Contracting States. Nor is the paragraph 2 definition 
controlling for the definition of “related person” or similar terms appear- 
ing in other Articles of the Convention. Those terms are defined as pro- 
vided in paragraph 2 of Article III (General Definitions). 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1). 


3. Where an adjustment is made or to be made by a Con- 
tracting State in accordance with paragraph 1, the other 
Contracting State shall (notwithstanding any time or pro- 
cedural limitations in the domestic law of that other State) 
make a corresponding adjustment torthe income; Joss or 
tax of the related person in that other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to 
which the first-mentioned adjustment relates, the com- 
petent authority of the other State has been notified of 
the first-mentioned adjustment. The competent author- 
ities, however, may agree to consider cases where the 
corresponding adjustment would not otherwise be 
barred by any time or procedural limitations in the 
other State, even if the notification is not made within 
the six-year period. 


Technical Explanation [1995 Protocol]: 


Article 4 of the Protocol amends paragraphs 3 and 4 of Article IX (Related 
Persons) of the Convention. Paragraph | of Article IX authorizes a Con- 
tracting State to adjust the amount of income, loss, or tax payable by a 
person with respect to arrangements between that person and a related per- 
son in the other Contracting State, when such arrangements differ from 
those that would obtain between unrelated persons. Under the present 
Convention, if an adjustment is made or to be made by a Contracting State 
under paragraph 1, paragraph 3 obligates the other Contracting State to 
make a corresponding adjustment if two conditions are satisfied: (1) the 
other Contracting State agrees with the adjustment made or to be made by 
the first Contracting State, and (2) the competent authority of the other 
Contracting State has received notice of the first adjustment within six 
years of the end of the taxable year to which that adjustment relates. If 
notice is not given within the six-year period, and if the person to whom 
the first adjustment relates is not notified of the adjustment at least six 
months prior to the end of the six-year period, paragraph 4 of Article IX of 
the present Convention requires that the first Contracting State withdraw 
its adjustment, to the extent necessary to avoid double taxation. 


Article 4 of the Protocol amends paragraphs 3 and 4 of Article IX to pre- 
vent taxpayers from using the notification requirements of the present 
Convention to avoid adjustments. Paragraph 4, as amended, eliminates the 
requirement that a Contracting State withdraw an adjustment if the notifi- 
cation requirement of paragraph 3 has not been met. Paragraph 4 is also 
amended to delete the requirement that the taxpayer be notified at least six 
months before expiration of the six-year period specified in paragraph 3. 


As amended by the Protocol, Article IX also explicitly authorizes the com- 
petent authorities to relieve double taxation in appropriate cases, even if 
the notification requirement is not satisfied. Paragraph 3 confirms that the 
competent authorities may agree to a corresponding adjustment if such an 
adjustment is not otherwise barred by time or procedural limitations such 
as the statute of limitations. Paragraph 4 provides that the competent au- 
thority of the State making the initial adjustment may grant unilateral re- 
lief from double taxation in other cases, although such relief is not 
obligatory. 


Technical Explanation [1984]: 


Paragraph 3 provides that where, pursuant to paragraph 1, an adjustment is 
made or to be made by a Contracting State, the other Contracting State 
shall make a corresponding adjustment to the income, loss, or tax of the 
related person in that other State, provided that the other State agrees with 
the adjustment and, within six years from the end of the taxable year of the 
person in the first State to which the adjustment relates, the competent 
authority of the other State has been notified in writing of the adjustment. 
The reference to an adjustment which “is made or to be made” does not 
require a Contracting State to formally propose an adjustment before para- 
graph 3 becomes pertinent. The notification required by paragraph 3 may 
be made by any of the related persons involved or by the competent au- 
thority of the State which makes or is to make the initial adjustment. The 
notification must give details regarding the adjustment sufficient to ap- 
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prise the competent authority receiving the notification of the nature of the 
adjustment. If the requirements of paragraph 3 are complied with, the cor- 
responding adjustment will be made by the other Contracting State not- 
withstanding any time or procedural limitations in the domestic law of that 
State. 


History: Para. 3 amended by 1995 Protocol, article 4, generally effective 
with respect to taxable years begining on or after January 1, 1996 (see Art. 
21(2) under “Application of the’ 1995 Protocol” above). Para. 3 formerly 
read: 


3. Where an adjustment is made or to be made by a Contracting 
State in accordance with paragraph 1, the other Contracting State 
shall (notwithstanding any time or procedural limitations in the do- 
mestic law of that other State) make a corresponding adjustment to 
the income, loss or tax of the related person in that other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to which 
the first-mentioned adjustment relates, the competent authority 
of the other State has been notified of the first-mentioned 
adjustment. 


Definitions: “competent authority” — Art. III:1(g); “person” — Art. 
Il:1(e), ITCIA 3, Interpretation Act 35(1); “State” — Art. III:1(). 


4. In the event that the notification referred to in para- 
graph 3 is not given within the time period referred to 
therein, and the competent authorities have not agreed to 
otherwise consider the case in accordance with paragraph 
3(b), the competent authority of the Contracting State 
which has made or is to make the first-mentioned adjust- 
ment may provide relief from double taxation where 
appropriate. 

Technical Explanation [1995 Protocol]: 

See under para. 3. 

Technical Explanation [1984]: 


Paragraph 4 provides that in a case where the other Contracting State has 
not been notified as provided in paragraph 3 and if the person whose in- 
come, loss, or tax is being adjusted has not received notification of the 
adjustment within five and one-half years from the end of its taxable year 
to which the adjustment relates, such adjustment shall not be made to the 
extent that the adjustment would give rise to double taxation between the 
United States and Canada. Again, the notification referred to in this para- 
graph need not be a formal adjustment, but it must be in writing and must 
contain sufficient details to permit the taxpayer to give the notification 
referred to in paragraph 3. 


If, for example, the Internal Revenue Service proposes to make an adjust- 
ment to the income of a U.S. company pursuant to Code section 482, and 
the adjustment involves an allocation of income from a related Canadian 
company, the competent authority, of Canada must receive written notifi- 
cation of the proposed IRS adjustment within six years from the end of the 
taxable year of the U.S. company to which the adjustment relates. If such 
notification is not received in a timely fashion and if the U.S. company 
does not receive written notification of the adjustment from the IRS within 
5'/2 years from the end of its relevant taxable year, the IRS will unilaterally 
recede on the proposed section 482 adjustment to the extent that this ad- 
justment would otherwise give rise to double taxation between the United 
States and Canada. The Internal Revenue Service will determine whether 
and to what extent the adjustment would give rise to double taxation with 
respect to income arising in Canada by examining the relevant facts and 
circumstances such as the amount of foreign tax credits attributable to Ca- 
nadian taxes paid by the U.S. company, including any carryovers and 
credits for deemed paid taxes. 


History: Para. 4 amended by 1995 Protocol, article 4, generally effective 
with respect to taxable years begining on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 4 formerly 
read: 


4. In the event that the notification referred to in paragraph 3 is not 
given within the time period referred to therein, and if the person to 
whom the first-mentioned adjustment relates has not received, at 
least six months prior to the expiration of such time period, notifica- 
tion of such adjustment from the Contracting State which has made 
or is to make such adjustment that State shall, notwithstanding the 
provisions of paragraph 1, not make the first-mentioned adjustment 
to the extent that such adjustment would give rise to double 
taxation. , 
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Definitions: “competent authority” — Art. III:1(g). 


5. The provisions of paragraphs 3 and 4 shall not apply in 
the case of fraud, willful default or neglect or gross 
negligence. 


Technical Explanation [1984]: 


Paragraph 5 provides that neither a corresponding adjustment described in 
paragraph 3 nor the cancelling of an adjustment described in paragraph 4 
will be made in any case of fraud, willful default, neglect, or gross negli- 
gence on the part of the taxpayer or any related person. 

Paragraphs 3 and 4 of Article IX are exceptions to the “saving clause” 
contained in paragraph 2 of Article XXIX (Miscellaneous Rules), as pro- 
vided in paragraph 3(a) of Article XXIX. Paragraphs 3 and 4 of Article IX 
apply to adjustments made or to be made with respect to taxable years for 


which the Convention has effect as provided in paragraphs 2 and 5 of Arti- 
cle XXX (Entry Into Force). 


Article X — Dividends 


1. Dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting 
State may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph | allows a Contracting State to impose tax on its residents with 
respect to dividends paid by a company which is a resident of the other 
Contracting State. 

Definitions: “ “resi- 
dent of a Contracting State” 


;. divadends’’ — Art. X:3; 
— Art. IV:1; “State”? — Art. III:1(). 


2. However, such dividends may also be taxed in the Con- 
tracting State of which the company paying the dividends 
is a resident and according to the laws of that State; but if 
a resident of the other Contracting State is the beneficial 
owner of such dividends, the tax so charged shall not 
exceed: 


(a) 5 per cent of the gross amount of the dividends if 
the beneficial owner is a company which owns at least 
10 per cent of the voting stock of the company paying 
the dividends; 


(b) 15 per cent of the gross amount of the dividends in 
all other cases. ! 


This paragraph shall not affect the taxation of the com- 
pany in respect of the profits out of which the dividends 
are paid. 


st REO REM, Amendm 


Income Tax Tee, 
[Reproduced before. Avie 1. 


Technical Explanation [1995 Protocol]: 
See under para. 7. 
Technical Explanation [1984]: 


Paragraph 2 limits the amount of tax that may be imposed on such divi- 
dends by the Contracting State in which the company paying the dividends 
is resident if the beneficial owner of the dividends is a resident of the other 
Contracting State. The limitation is 10 percent of the gross amount of the 
dividends if the beneficial owner is a company that owns 10 percent or 
more of the voting stock of the company paying the dividends; and 15 
percent of the gross amount of the dividends in all other cases. Paragraph 
2 does not impose any restrictions with respect to taxation of the profits 
out of which the dividends are paid: 


Related Provisions: ITA 260(8.2) — Payment under securities lending 
arrangement. 


History: Subpara. 2(a) amended by 1995 Protocol, article 5(1), effective 
for amounts paid or credited on or after January 1, 1997. For 1996 the rate 


Art. X 


is 6 per cent and before 1996 the rate was 10% (see Art. 21(2)(a) under 
“Application of the 1995 Protocol” above). Subpara. 2(a) formerly read: 


(a) 10 per cent of the gross amount of the dividends if the beneficial 

Owner is a company which owns at least 10 per cent of the voting 

stock of the company paying the dividends; 
Definitions: “company” — Art. II:1(f); “dividends” — 
dent” — ITCIA 3, ITA 250; “State” — Art. III:1(). 


Attia Xia) reSi- 


3. The term “dividends” as used in this Article means 
income from shares or other rights, not being debt-claims, 
participating in profits, as well as income subjected to the 
same taxation treatment as income from shares by the tax- 
ation laws of the State of which the company making the 
distribution is a resident. 


Technical Explanation [1984]: 


Paragraph 3 defines the term “dividends,” as the term is used in this Arti- 
cle. Each Contracting State is permitted to apply its domestic law rules for 
differentiating dividends from interest and other disbursements. 


Definitions: “company” — Art. II:1(f); “resident” — ITCIA 3, ITA 250; 
“share” —ITCIA 3, ITA 248(1); “State” — Art. II:1(i). 


4. The provisions of paragraph 2 shall not apply if the 
beneficial owner of the dividends, being a resident of a 
Contracting State, carries on business in the other Con- 
tracting State of which the company paying the dividends 
is a resident, through a permanent establishment situated 
therein, or performs in that other State independent per- 
sonal services from a fixed base situated therein, and the 
holding in respect of which the dividends are paid is ef- 
fectively connected with such permanent establishment or 
fixed base. In such case, the provisions of Article VII 
(Business Profits) or Article XIV (Independent Personal 
Services), as the case may be, shall apply. 


Technical Explanation [1984]: 


Paragraph 4 provides that the limitations of paragraph 2 do not apply if the 
beneficial owner of the dividends carries on business in the State in which 
the company paying the dividends is a resident through a permanent estab- 
lishment or fixed base situated there, and the stockholding in respect of 
which the dividends are paid is effectively connected with such permanent 
establishment or fixed base. In such a case, the dividends are taxable pur- 
suant to the provisions of Article VII (Business Profits) or Article XIV 
(Independent Personal Services), as the case may be. Thus, dividends paid 
in respect of holdings forming part of the assets of a permanent establish- 
ment or fixed base or which are otherwise effectively connected with such 
permanent establishment or fixed base (i.e., dividends attributable to the 
permanent establishment or fixed base) will be taxed on a net basis using 
the rates and rules of taxation generally applicable to residents of the State 
in which the permanent establishment or fixed base is situated. 
Definitions: “business” —ITCIA. 3, ITA 248(1); “company” — Art. 
II:1(f); “dividends” — Art. X:3; “permanent establishment” — Art. V:1; 
“resident” — ITCIA 3, ITA 250; “resident of a Contracting State” — Art. 
IV:1; “State” — Art. IIT:1(i). 


5. Where a company 1s a resident of a Contracting State, 
the other Contracting State may not impose any tax on the 
dividends paid by the company, except insofar as such 
dividends are paid to a resident of that other State or inso- 
far as the holding in respect of which the dividends are 
paid is effectively connected with a permanent establish- 
ment or a fixed base situated in that other State, nor sub- 
ject the company’s undistributed profits to a tax, even if 
the dividends paid or the undistributed profits consist 
wholly or partly of profits or income arising in such other 
State. 

Technical Explanation [1984]: 

Paragraph 5 imposes limitations on the right of Canada or the United 
States, as the case may be, to impose tax on dividends paid by a company 
which is a resident of the other Contracting State. The State in which the 
company is not resident may not tax such dividends except insofar as they 


are paid to a resident of that State or the holding in respect of which the 
dividends are paid is effectively connected with a permanent establish- 
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ment or fixed base in that State. In the case of the United States; such 
dividends may also be taxed in the hands of a U.S. citizen and certain 
former citizens, pursuant to the “saving clause” of paragraph 2 of Article 
XXIX (Miscellaneous Rules). In addition, the Contracting State in which 
the company is not resident may not subject such company’s undistributed 
profits to any tax. See, however, paragraphs 6, 7, and 8 which, in certain 
circumstances, qualify the rules of paragraph 5. Neither paragraph 5 nor 
any other provision of the Convention restricts the ability of the United 
States to apply the provisions of the Code concerning foreign personal 
holding companies and controlled foreign corporations. 
Definitions: “company” — Art. II:1(f); “dividends” — Art. X:3; “perma- 
nent establishment” — Art. V:1; “resident of a Contracting State” — Art. 
IV:1; “State” — Art. IT:1(Q). 


6. Nothing in this Convention shall. be construed as 
preventing a Contracting State from imposing a tax on the 
earnings of a company attributable to permanent estab- 
lishments in that State, in addition to the tax which would 
be chargeable on the earnings of a company which is.a 
resident of that State, provided that any additional tax:so 
imposed shall not exceed 5 per cent of the amount of such 
earnings which have not been subjected to such additional 
tax in previous taxation years. For the purposes of this 
paragraph, the term “earnings” means the amount by 
which the business profits attributable to permanent es- 
tablishments in a Contracting State (including gains from 
the alienation of property forming part of the business 
property of such permanent establishments) in a year and 
previous years exceeds the sum of: ' 


(a) business losses attributable to such permanent es- 
tablishments (including losses from the alienation of 
property forming part of the business property of such 
permanent establishments) in such year and previous 
years; 


(b) all taxes, other than the additional tax referred to in 
this paragraph, imposed on such profits in that State; 


(c) the profits reinvested in that State, provided that 
where that State is Canada, such amount shall be de- 
termined in accordance with the existing provisions of 
the law of Canada regarding the computation of the 
allowance in respect of investment in property in Can- 
ada, and any subsequent modification of those provi- 
sions which shall not affect the general PHBL 
hereof; and 


(d) five hundred thousand Canadian dollars 
($500,000) or its equivalent in United States currency, 
less any amounts deducted by the company, or by an 
associated company with respect to the same or a sim- 
ilar business, under this subparagraph (d); for the pur- 
poses of this subparagraph (d) a company is associated 
with another company if one company directly or indi- 
rectly controls the other, or both companies are. di- 
rectly or indirectly controlled by the same person or 
persons, or if the two companies deal with each other 
not at arm’s length. 

Technical Explanation [1995 Protocol]: 

See under para. 7. 

Technical Explanation [1984]: 


Paragraph 6 provides that, notwithstanding’ paragraph 5, a Contracting 
State in which is maintained a permanent establishment or permanent es- 
tablishments of a company resident in the other Contracting State may im- 
pose tax on such company’s earnings, in addition to the tax that would be 
charged on the earnings of a company resident in that State. The additional 
tax may not, however, exceed 10 percent of the amount of the earnings 
which have not been subjected to such additional tax in previous taxation 
years. Thus, Canada, which has a branch profits tax in force, may impose 
that tax up to the 10 percent limitation in the case of a United States com- 
pany with one or more permanent establishments in Canada. This branch 
profits tax may be imposed notwithstanding other rules of the Convention, 
including paragraph 6 of Article XXV (Non-Discrimination). 


Canada—U.S. Tax Convention 


For purposes of paragraph 6, the term “earnings” means the excess of bus- 
iness profits attributable to all permanent establishments for a year and 
previous years over the sum of: a) business losses attributable to such per- 
manent establishments for such years; b) all taxes on profits, whether or 
not covered by the Convention (e.g., provincial taxes on profits and pro- 
vincial resource royalties (which Canada considers “taxes”) in excess of 
the mineral resource allowance provided for under the law of Canada), 
other than the additional tax referred to in paragraph 6; c) profits rein- 
vested in such State; and d) $500,000 (Canadian, or its equivalent in U.S. 
dollars) less any amounts deducted under paragraph 6(d) with respect to 
the same or a similar business by the company or an associated company. 
The deduction under paragraph 6(d) is available as of the first year for 
which the Convention has effect, regardless of the prior earnings and tax 
expenses, if any, of the permanent establishment. The $500,000 deduction 
is taken into account after other deductions, and is permanent. For the pur- 
pose of paragraph 6, references to business profits and business losses in- 
clude gains and losses from the alienation of property forming part of the 
business property of a permanent establishment. The term “associated 
company” includes a company which directly or indirectly controls an- 
other company or two companies directly or indirectly controlled by the 
same person or persons, as Well as any two companies that deal with each 
other not at arm’s length. This definition differs from the definition of “re 
lated persons” in paragraph 2 of Article [IX (Related Persons). 


Related Provisions: ITA 219 — Branch tax. 


History: Para. 6 amended by 1995 Protocol, article 5(1), to substitute “5 
per cent” for “10 per cent”, effective January 1, 1997. For 1996, the rate is 
6 per cent and for 1985-1995, the rate was 10 per cent (see Art. 21(2)(b) 
reproduced under “Application of the Provisions of the Protocol” above). 


Definitions: “arm’s length” —ITCIA 3, ITA 251(1); “associated” — 
ITCIA 3, ITA 256; “Canada” — Art. IlI:1(a), ITCIA 5; “company” — 
Art. II:1(); “permanent establishment” — Art. V:1; “person” — Art. 


IlI:1(e), ITCIA 3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 
248(1); “resident” — ITCIA 3, ITA 250; “State” — Art. III:1@); “taxation 
year’ —ITCIA 3, ITA 249; “United States” — Art. HI:1(b): 


7. Notwithstanding the provisions of paragraph 2, 


(a) dividends paid by a company that is a resident of 
Canada and a non-resident-owned investment corpora- 
tion to a company that is a resident of the United 
States, that owns at least 10 per cent of the voting 
stock of the company paying the dividends and that is 
the beneficial owner of such dividends, may be taxed 
in Canada at a rate not exceeding 10 per cent of the 
gross amount of the dividends; 


(b) paragraph 2(b) and not paragraph 2a) shall ae 
in the case of dividends paid by a resident of the 
United States that is a Regulated Investment Com- 
pany; and 


(c) Paragraph 2(a) shall not apply to dividends paid ihe 
a resident of the United States that is a Real Estate In- 
vestment Trust, and paragraph 2(b) shall apply only 
where such dividends are beneficially owned by an in- 
dividual holding an interest of less than 10 per cent in 
the trust; otherwise the rate of tax applicable under the 
domestic law of the United States shall apply. Where 
an estate or a testamentary trust acquired its interest in 
a Real Estate Investment Trust as a consequence of an 
individual’s death, for the purposes of the preceding 
sentence the estate or trust shall for the five-year’ pe- 
riod following the death be deemed with respect to 
that interest to be an individual. 


Technical Explanation [1995 Protocol]: 


Article 5 of the Protocol amends Article X (Dividends) of the Convention: 
Paragraph | of Article 5 amends paragraph 2(a) of Article X ‘to reduce 
from 10 percent to 5 percent the maximum rate of tax that may be imposed 
by a Contracting State on the gross amount of dividends beneficially 
owned by a company resident in the other Contracting State that owns at 
least 10 percent of the voting stock of the company paying the dividends. 
The rate at which the branch profits tax may be imposed under paragraph 
6 is also reduced by paragraph | of Article 5 from 10 percent to 5 percent. 
Under the entry-into-force provisions of Article 21 of the Protocol, these 
reductions will be phased in over a three-year period. 
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Paragraph 2 of Article 5 of the Protocol replaces paragraph 7 of Article X 
of the Convention with a new paragraph 7. Paragraph 7 of the existing 
Convention is no longer relevant because it applies only in the case. where 
a Contracting State does not impose a branch profits tax. Both Contracting 
States now do impose such a tax. 


New paragraph 7 makes the 5 percent withholding rate of new paragraph 
2(a) inapplicable in certain situations. Under new. paragraph 7(b), divi- 
dends paid by U.S. regulated investment companies (RICs) are denied the 
5 percent withholding rate even if the Canadian shareholder is a corpora- 
tion that would otherwise qualify as a direct investor by satisfying the 10- 
percent ownership requirement. Consequently, all RIC dividends to Cana- 
dian beneficial owners are subjected to the 15 percent rate that applies to 
dividends paid to portfolio investors. 


Dividends paid by U.S. real estate investment trusts (REITs) to Canadian 
beneficial owners are also denied the 5 percent rate under the rules of par- 
agraph 7(c). REIT dividends paid to individuals who own less than a 10 
percent interest in the REIT are subject to withholding at a maximum rate 
of 15 percent. Paragraph 7(c) also provides that dividend distributions by a 
REIT to an estate or a testamentary trust acquiring the interest in the REIT 
as a consequence of the death of an individual will be treated as distribu- 
tions to an individual, for the five-year period following the death. Thus, 
dividends paid to an estate or testamentary trust in respect of a holding of 
less than a 10 percent interest in the REIT also will be entitled to the 15 
percent rate of withholding, but only for up to five years after the death. 
REIT dividends. paid to other Canadian beneficial owners are subject to 
the rate of withholding tax that applies under the. domestic law of the 
United States (i.e., 30 percent). 


The denial of the 5 percent withholding rate at source to all RIC and REIT 
shareholders, and the denial of the 15 percent rate to most shareholders of 
REITs, is intended to prevent the use of these non-taxable conduit entities 
to gain unjustifiable benefits for certain shareholders. For example, a Ca- 
nadian corporation that wishes to hold a portfolio of U.S. corporate shares 
may hold the portfolio directly and pay a U.S. withholding tax of 15 per- 
cent on all of the dividends that it receives. Alternatively, it may place the 
portfolio of U.S. stocks in a RIC, in which the Canadian corporation owns 
more than 10 percent of the shares, but in which there are enough small 
shareholders to satisfy the RIC diversified ownership requirements. Since 
the RIC is a pure conduit, there are no U.S. tax costs to the Canadian 
corporation of interposing the RIC as an intermediary in the chain of own- 
ership. It is unlikely that a 10 percent shareholding in a RIC will constitute 
a 10 percent shareholding in any company from which the dividends origi- 
nate. In the absence of the special rules in paragraph 7(b), however, inter- 
position of a RIC would transform what should be portfolio dividends into 
direct investment dividends taxable at source by the United States only at 
5 percent. The special rules of paragraph 7 prevent this. 


Similarly, a resident of Canada may hold U.S. real property directly and 
pay U.S. tax either at a 30 percent rate on the gross income or at the in- 
come tax rates specified in the Internal Revenue Code on the net income. 
By placing the real estate holding in a REIT, the Canadian investor could 
transform real estate income into dividend income and thus transform 
high-taxed income into much lower-taxed income. In the absence of the 
special rule, if the REIT shareholder were a Canadian corporation that 
owned at least a 10 percent interest in the REIT, the withholding rate 
would be 5 percent; in all other cases, it would be 15 percent. In either 
event, with one exception, a tax rate of 30 percent or more would be sig- 
nificantly reduced. The exception is the relatively small individual Cana- 
dian investor who might be subject to U.S. tax at a rate of only 15 percent 
on the net income even if he earned the real estate income directly. Under 
the rule in paragraph 7(c), such individuals, defined as those holding less 
than a 10 percent interest in the REIT, remain taxable at source at a 15 
percent rate. 


Subparagraph (a) of paragraph 7 provides a special rule for certain divi- 
dends paid by Canadian non-resident-owned investment corporations 
(“NROs”). The subparagraph provides for a maximum rate of 10 percent 
(instead of the standard rate of 5 percent) for dividends paid by NROs that 
are Canadian residents to a U.S. company that owns 10 percent or more of 
the voting stock of the NRO and that is the beneficial owner of the divi- 
dend. This rule maintains the rate available under the current Convention 
for dividends from NROs. Canada wanted the withholding rate for direct 
investment NRO dividends to be no lower than the maximum withholding 
rates under the Convention on interest and royalties, to make sure that a 
foreign investor cannot transform interest or royalty income subject to a 
10 percent withholding tax into direct dividends qualifying for a 5 percent 
withholding tax by passing it through to an NRO. 


Technical Explanation [1984]: 


Paragraph 7 provides that, notwithstanding paragraph 5, a Contracting 
State that does not impose a branch profits tax as described in paragraph 6 


Art. X 


(1.e., under current law, the United States) may tax a dividend paid by a 
company which is a resident of the other Contracting State if at least 50 
percent of the company’s gross income from all sources was included in 
the computation of business profits attributable to one or more permanent 
establishments which such company had in the first-mentioned State. The 
dividend subject to such a tax must, however, be attributable to profits 
earned by the company in taxable years beginning after September 26, 
1980 and the 50 percent test must be met for the three-year period preced- 
ing the taxable year of the company in which the dividend is declared (in- 
cluding years ending on or before September 26, 1980) or such shorter 
period as the company had been in existence prior to that taxable year. 
Dividends will be deemed to be distributed, for purposes of paragraph 7, 
first out of profits of the taxation year of the company in which the distri- 
bution is made and then out of the profits of the preceding year or years of 
the company. Paragraph 7 provides further that if a resident of the other 
Contracting State is the beneficial owner of such dividends, any tax im- 
posed under paragraph 7 is subject to the 10 or 15 percent limitation of 
paragraph 2 or the rules of paragraph 4 (providing for dividends to be 
taxed as business profits or income from independent personal services), 
as the case may be. 


Related Provisions: ITA 134.1 — Transitional rule re elimination of 
NROs. 


History: Para. 7 amended by 1995 Protocol, article 5(2), effective with 
respect to amounts paid or credited on or after January 1, 1996 (see Art. 
21(2)(a) under “Application of the 1995 Protocol” above). Para.'7 for- 
merly read: 


7. Notwithstanding the provisions of paragraph 5, a Contracting 
State, other than a Contracting State that imposes the additional tax 
on earnings referred to in paragraph 6, may tax a dividend paid by a 
company to the extent that the dividend is attributable to profits 
earned in taxable years beginning after the date of signature of the 
Convention if, for the three-year period ending with the close of the 
company’s taxable period preceding the declaration of the dividend 
(or for such part of that three-year period as the company has been 
in existence, or for the first taxable year if the dividend was de- 
clared in that taxable year), at least 50 per cent of such company’s 
gross income from all sources was included in the computation of 
the business profits attributable to a permanent establishment which 
such company had in that State; provided that where a resident of 
the other Contracting State is the beneficial owner of such dividend 
any tax so imposed on the dividend shall be subject to the limita- 
tions of paragraph 2 or the rules of paragraph 4, as the case may be. 


Definitions: “Canada” — Art. Il:1(a), ITCIA 5; “company” — Art. 
II:1(); “dividends” — ‘Art. X:3; “estate”, “individual”, “non-resident- 
owned investment corporation” — ITCIA 3, ITA 248(1); “real estate in- 
vestment trust” — Internal Revenue Code s. 856(a); “regulated investment 
company” — Internal Revenue Code s. 851\(a); “resident” —ITCIA 3, 
ITA 250; “trust” — ITCIA 3, ITA 248(1); “United States” — Art. [I:1(b). 


8. Notwithstanding the provisions of paragraph 5, a com- 
pany which is a resident of Canada and which has income 
subject to tax in the United States (without:regard to the 
provisions of the Convention) may be liable to the United 
States accumulated earnings tax and personal holding 
company tax but only if 50 per cent or more in value of 
the outstanding voting shares of the company is owned, 
directly or indirectly, throughout the last half of its taxa- 
ble year by citizens or residents of the United States 
(other than citizens of Canada who do not have immigrant 
status in the United States or who have not been residents 
in the United States for more than three taxable years) or 
by residents of a third state. 


Technical Explanation [1984]: 


Paragraph 8 provides that, notwithstanding paragraph 5, a company which 
is a resident of Canada and which, absent the provisions of the Conven- 
tion, has income subject to tax by the United States may be liable for the 
United States accumulated earnings tax and personal holding company 
tax. These taxes can be applied, however, only if 50 percent or more in 
value of the outstanding voting shares of the company is owned, directly 
or indirectly, throughout the last half of its taxable year by residents of a 
third State or by citizens or residents of the United States, other than citi- 
zens of Canada who are resident in the United States but who either do not 
have immigrant status in the United States or who have not been resident 
in the United States for more than three taxable years. The accumulated 
earnings tax is applied to accumulated taxable income calculated without 
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the benefits of the Convention. Similarly, the personal holding company 
tax is applied to undistributed personal holding company income com- 
puted as if the Convention had not come into force. 

Article X does not apply to dividends paid by a company which is not a 
resident of either Contracting State. Such dividends, if they are income of 
a resident of one of the Contracting States, are subject to tax as provided 
in Article XXII (Other Income). 

Definitions: “Canada” — Art. Il:1(a), ITCIA 5; “company” — Art. 
II: 1(f); “‘personal holding company” — Jnternal Revenue Code s. 542(a); 
“resident” —ITCIA 3, ITA 250; “share” —ITCIA 3, ITA 248(1); 
“United States” — Art. III:1(b). 

Information Circulars: 76-12R5: Applicable rate of part XIII tax on 
amounts paid or credited to persons in countries with which Canada has a 
tax convention. 


Article Xl — Interest 


1. Interest arising in a Contracting State and paid to a resi- 
dent of the other Contracting State may be taxed in that 
other State. 


Technical Explanation [1984]: 


Paragraph | allows interest arising in Canada or the United States and paid 
to a resident of the other State to be taxed in the latter State. Paragraph 2 
provides that such interest may also be taxed in the Contracting State 
where it arises, but if a resident of the other Contracting State is the bene- 
ficial owner, the tax imposed by the State of source is limited to 15 per- 
cent of the gross amount of the interest. 


Definitions: “interest” — Art. XI:4; “State” — Art. TII:1(). 

2. However, such interest may also be taxed in the Con- 
tracting State in which it arises, and according to the laws 
of that State; but if a resident of the other Contracting 
State is the beneficial owner of such interest, the tax so 
charged shall not exceed 10 per cent of the gross amount 


of the interest. 


- Withholding Tax _ 


Proposed Amendment _ 
_ Rates a 
Department of Finance news release, Oricbar 2, 1998: 


Canada and United States 10 ? Consult Roe Makies cations to 
Income Tax Treaty : 


{Reproduced before dive = ed. 1 


Technical Explanation [1995 Protocol]: 


Article 6 of the Protocol amends Article XI (Interest) of the Convention. 
Paragraph 1 of the Article reduces the general maximum withholding rate 
on interest under paragraph 2 of Article XI from 15 percent to 10 percent. 


Technical Explanation [1984]: 
See Article XI, para. 1. 


Related Provisions: ITA 260(8.2) — Payment under securities lending 
arrangement. 

History: Para. 2 amended by 1995 Protocol, article 6(1), to substitute “10 
per cent” for “IS per cent’, effective with respect to amounts paid or 
credited on or after January 1, 1996 (see Art. 21(2)(a) under “Application 
of the 1995 Protocol” above). 


Definitions: “interest” — Art. XI:4 “State” — Art. III:1(i). 
3. Notwithstanding the provisions of paragraph 2, interest 
arising in a Contracting State shall be exempt from tax in 


that State if: 


(a) the interest 1s beneficially owned by the other Con- 
tracting State, a political subdivision or local authority 
thereof or an instrumentality of such other State, sub- 
division or authority, and is not subject to tax by that 
other State; 


(b) the interest is beneficially owned by a resident of 
the other Contracting State and is paid with respect to 
debt obligations issued at arm’s length and guaranteed 
or insured by that other State or a political subdivision 
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thereof or an instrumentality of such other State or 
subdivision which is not subject to tax by that other 
State; 


(c) the interest is beneficially owned by a resident of 
the other Contracting State and is paid by the first- 
mentioned State, a political subdivision or local au- 
thority thereof or an instrumentality of such first-men- 
tioned State, subdivision or authority which 1s not sub- 
ject to tax. by that first-mentioned State; 


(d) the interest is beneficially owned by a resident of 
the other Contracting State and is paid with respect to 
indebtedness arising as a consequence of the sale on 
credit by a resident of that other State of any equip- 
ment, merchandise or services except where the sale 
or indebtedness was between related persons; or 


(e) the interest is paid by a company created under the 
laws in force in the other Contracting State with re- 
spect to an obligation entered into before the date of 
signature of this Convention, provided that such inter- 
est would have been exempt from tax in the first-men- 
tioned State under Article XII of the 1942 Convention. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article XI of the Convention provides that, notwithstand- 
ing the general withholding rate applicable to interest payments under par- 
agraph 2, certain specified categories of interest are exempt from with- 
holding at source. Paragraph 2 of Article 6 of the Protocol amends 
paragraph 3(d) of the Convention, which deals with interest paid on in- 
debtedness arising in connection with a sale on credit of equipment, mer- 
chandise, or services. The exemption provided by that paragraph in the 
Convention is broadened under the Protocol to apply to interest that is 
beneficially owned either by the seller in the underlying transaction, as 
under the present Convention, or by any beneficial owner of interest paid 
with respect to an indebtedness arising as a result of the sale on credit of 
equipment, merchandise, or services. This exemption, however, does not 
apply in cases where the purchaser is related to the seller or the debtor is 
related to the beneficial owner of the interest. The negotiators agreed that 
this exemption is subject, as are the other provisions of the Convention, to 
any anti-avoidance rules applicable under the respective Goriestie law of 
the Contracting States. 


The reference to “related persons” in paragraph 3(d) of Article XI of the 
Convention, as amended, is a change from the present Convention, which 
refers to “persons dealing at arm’s length.” The term “related person” as 
used in this Article is not defined for purposes of the Convention. Accord- 
ingly, the meaning of the term, and, therefore, the application of this Arti- 
cle, will be governed by the domestic law of each Contracting State (as is 
true with the use of the term “arm’s-length” under the current Convention) 
under the interpretative rule of paragraph 2 of Article IJ (General Defini- 
tions). The United States will define the term “related person” as under 
section 482 of the Internal Revenue Code, to include organizations, trades, 
or businesses (whether or not incorporated, whether or not organized in 
the United States, and whether or not affiliated) owned or controlled di- 
rectly or indirectly by the same interests. The Canadian definition of “re- 
lated persons” is found in section 251 of the Income Tax Act. 


Technical Explanation [1984]: 


Paragraph 3 provides a number of exceptions to the right of the source 
State to impose a 15 percent tax under paragraph 2. The following types of 
interest beneficially owned by a resident of a Contracting State are exempt 
from tax in the State of source: a) interest beneficially owned by a Con- 
tracting State, a political subdivision, or a local authority. thereof, or an 
instrumentality of such State, subdivision, or authority, which interest is 
not subject to tax by such State; b) interest beneficially owned by a resi- 
dent of a Contracting State and paid with respect to debt obligations issued 
at arm’s length which are guaranteed or insured by such State or a political 
subdivision thereof, or by an instrumentality of such State or subdivision 
(not by a local authority or an instrumentality thereof), but only if the 
guarantor or insurer is not subject to tax by that State; c) interest paid by a 
Contracting State, a political subdivision, or a local authority thereof, or 
by an instrumentality of such State, subdivision, or authority, but only if 
the payer is not subject to tax by such State; and d) interest beneficially 
owned by a seller of equipment, merchandise, or services, but only if the 
interest is paid in connection with a sale on credit of equipment, merchan- 
dise, or services and the sale was made at arm’s length. Whether such a 
transaction is made at arm’s length will be determined in the United States 
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under the facts and circumstances. The relationship between the parties is 
a factor, but not the only factor, taken into account ift making this determi- 
nation. Furthermore, interest paid by a company resident in the other Con- 
tracting State with respect to an obligation entered into before September 
26, 1980 is exempt from tax in the State of source (irrespective of the 
State of residence of the beneficial owner), provided that such interest 
would have been exempt from tax in the Contracting State of source under 
Article XII of the 1942 Convention. Thus, interest paid by a United States 
corporation whose business is not managed and controlled in Canada to a 
recipient not resident in Canada or to a corporation not managed and con- 
trolled in Canada would be exempt from Canadian tax as long as the debt 
obligation was entered into before September 26, 1980. The phrase “not 
subject to tax by that ... State” in paragraph 3(a), (b), and (c) refers to 
taxation at the Federal levels of Canada and the United States. 


The phrase “obligation entered into before the date of signature of this 
Convention” means: (1) any obligation under which funds were dispersed 
prior to September 26, 1980; (2) any obligation under which funds are 
dispersed on or after September 26, 1980, pursuant to a written contract 
binding prior to and on such date, and at all times thereafter until the obli- 
gation is satisfied; or (3) any obligation with respect. to which, prior to 
September 26, 1980, a lender had taken every action to signify approval 
under procedures ordinarily employed by such lender in similar transac- 
tions and had sent or deposited for delivery to the person to whom the loan 
is to be made written evidence of such approval in the form of a document 
setting forth, or referring to a document sent by the person to whom the 
loan is to be made that sets forth, the principal terms of such loan. 


History: Subpara. 3(d) amended by 1995 Protocol, article 6(2), effective 
for amounts paid or credited on or after January 1, 1996 (see Art. 21(2)(a) 
under “Application of the 1995 Protocol” above). Subpara. 3(d) formerly 
read: 


(d) the interest is beneficially owned by a seller who is a resident of 
the other Contracting State and is paid by a purchaser in connection 
with the sale on credit of any equipment, merchandise or services, 
except where the sale is made between persons dealing with each 
other not at arm’s length; or 


Definitions: “arm’s length” — ITCIA 3, ITA 251(1); “company” — Art. 
Il: 1(f); “interest” — Art. XI:4; “person” —-Art. III:1(e), ITCIA 3, Jnter- 
pretation Act 35(1); “related” — ITCIA 3, ITA 251(2)-(6) “State” — Art. 
Il:1(i); “the 1942 Convention” — Art. III:1G). 


4. The term ‘‘interest” as used in this Article means in- 
come from debt-claims of every kind, whether or.not se- 
cured by mortgage, and whether or not carrying a right to 
participate in the debtor’s profits, and in particular, in- 
come from government securities and income from bonds 
or debentures, including premiums and prizes attaching to 
such securities, bonds or debentures, as well as income 
assimilated to income from money lent by the taxation 
laws of the Contracting State in which the income arises. 
However, the term “interest” does not include income 
dealt with in Article X (Dividends). 


Technical Explanation [1984]: 


Paragraph 4 defines the term “interest,” as used in Article XI, to include, 
among other things, debt claims of every kind as well as income assimi- 
lated to income from money lent by the taxation laws of the Contracting 
State in which the income arises. In no event, however, is income dealt 
with in Article X (Dividends) to be considered interest. 


5. The provisions of paragraphs 2 and 3 shall not apply if 
the beneficial owner of the interest, being a resident ofa 
Contracting State, carries on business in the other Con- 
tracting State in which the interest arises, through a per- 
manent establishment situated therein, or performs in that 
other State independent personal services from a fixed 
base situated therein, and the debt-claim in respect of 
which the interest is paid is effectively connected with 
such permanent establishment or fixed base. In such case, 
the provisions of Article VII (Business Profits) or Article 
XIV (Independent Personal Services), as the case may be, 
shall apply. 


Art. XI 


Technical Explanation [1984]: 


Paragraph 5 provides that neither the 15 percent limitation on tax in the 
Contracting State of source provided in paragraph 2 nor the various ex- 
emptions from tax in such State provided in paragraph 3 apply if the bene- 
ficial owner of the interest is a resident of the other Contracting State car- 
rying on business in the State of source through a permanent establishment 
or fixed base, and the debt claim in respect of which the interest is paid is 
effectively connected with such permanent establishment or fixed base 
(i.e., the interest is attributable to the permanent establishment or fixed 
base). In this case, interest income is to be taxed in the Contracting State 
of source as business profits — that is, on a net basis. 


Definitions: “business” — ITCIA 3, ITA 248(1); “interest” — Art. XI:4; 
“permanent establishment” — Art. V:1; “resident of a Contracting 
State” — Art. [V:1; “State” — Art. TI:1(1). 


6. For the purposes of this Article, interest shall be 
deemed to arise in a Contracting State when the payer is 
that State itself, or a political subdivision, local authority 
or resident of that State. Where, however, the person pay- 
ing the interest, whether he is a resident of a Contracting 
State or not, has in a State other than that of which he is a 
resident a permanent establishment or a fixed base in con- 
nection with which the indebtedness on which the interest 
is paid was incurred, and such interest is borne by such 
permanent establishment or fixed base, then such interest 
shall be deemed to arise in the State in which the perma- 
nent establishment or fixed base is situated and not in the 
State of which the payer is a resident. 


Technical Explanation [1984]: 


Paragraph 6 establishes the source of interest for purposes of Article XI. 
Interest is considered to arise in a Contracting State if the payer is that 
State, or a political subdivision, local authority, or resident of that State. 
However, in cases where the person paying the interest, whether a resident 
of a Contracting State or of a third State, has in a State other than that of 
which he is a resident a permanent establishment or fixed base in connec- 
tion with which the indebtedness on which the interest was paid was in- 
curred, and such interest is borne by the permanent establishment or fixed 
base, then such interest is deemed to arise in the State in which the perma- 
nent establishment or fixed base is situated and not in the State of the 
payer’s residence. Thus, pursuant to paragraphs 6 and 2, and Article XXII 
(Other Income), Canadian tax will not be imposed on interest paid to a 
U.S. resident by a company resident in Canada if the indebtedness is in- 
curred in connection with, and the interest is borne by, a permanent estab- 
lishment of the company situated in a third State. “Borne by” means al- 
lowable as a deduction in computing taxable income. 


Definitions: “interest” — Art. XI:4; “permanent establishment” — Art. 
V:1; “person” — Art. IlI:1(e), ITCIA 3, Interpretation Act 35(1); “resi- 
dent” — ITCIA 3, ITA 250; “State” — Art. II:1(1). 


7. Where, by reason of a special relationship between. the 
payer and the beneficial owner or between both of them 
and some other person, the amount of the interest, having 
regard to the debt-claim for which it is paid, exceeds the 
amount which would have been agreed upon by the payer 
and the beneficial owner in the absence of such relation- 
ship, the provisions of this Article shall apply only to the 
last-mentioned amount. In such case, the excess part of 
the payments shall remain taxable according to the laws 
of each Contracting State, due regard being had to the 
other provisions of the Convention. 

Technical Explanation [1984]: 


Paragraph 7 provides that in cases involving special relationships between 
persons Article XI does not apply to amounts in excess of the amount 
which would have been agreed upon between persons having no special 
relationship; any such excess amount remains taxable according to the 
laws of Canada and the United States, consistent with any relevant provi- 
sions of the Convention. 


Definitions: “interest” — Art. XI:4; “person” — Art. III:1(e), ITCIA 3, 
Interpretation Act 35(1). 


8. Where a resident of a Contracting State pays interest to 
a person other than a resident of the other Contracting 
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State, that other State may not impose any tax on such 
interest except insofar as it arises. in that other State or 
insofar as the debt-claim in respect of which the interest is 
paid is effectively connected with a permanent establish- 
ment or a fixed base situated in that other State. 


Technical Explanation [1984]: 


Paragraph 8 restricts the right of a Contracting State to impose tax on in- 
terest paid by a resident of the other Contracting State. The first State may 
not impose any tax on such interest except insofar as the interest is paid to 
a resident of that State or arises in that State or the debt claim in respect of 
which the interest is paid is effectively connected with a permanent estab- 
lishment or fixed base situated in that State. Thus, pursuant to paragraph 8 
the United States has agreed not to impose tax on certain interest paid by 
Canadian companies to persons not resident in the United States, to the 
extent that such companies would pay U.S.-source interest under Code 
section 861(a)(1)(C) but not under the source rule of paragraph 6. It is to 
be noted that paragraph 8 is subject to the “saving clause” of paragraph 2 
of Article XXIX (Miscellaneous Rules), so the United States may in all 
events impose its tax on interest received by U.S. citizens. 


Definitions: “interest” — Art. XI:4; “permanent establishment” — Art. 
V:1; “person” — Art. IlI:l(e), ITCIA 3, Interpretation Act 35(1); 
“State” — Art. III:1(i). 


9. The provisions of paragraphs 2 and 3 shall not apply to 
an excess inclusion with respect to a residual interest in a 
Real Estate Mortgage Investment Conduit to which Sec- 
tion 860G of the United States Internal Revenue Code, as 
it may be amended from time to time without changing 
the general principle thereof, applies. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article 6 of the Protocol adds a new paragraph 9 to Article 
XI of the Convention. Although the definition of “interest” in paragraph 4 
includes an excess inclusion with respect to a residual interest in a real 
estate mortgage investment conduit (REMIC) described in section 860G 
of the Internal Revenue Code, new paragraph 9 provides that the reduced 
rates of tax at source for interest provided for in paragraphs 2 and 3 do not 
apply to such income. This class of interest, therefore, remains subject to 
the statutory 30 percent U.S. rate of tax at source. The legislation that cre- 
ated REMICs in 1986 provided that such excess inclusions were to be 
taxed at the full 30 percent statutory rate, regardless of any then-existing 
treaty provisions to the contrary. The 30 percent rate of tax on excess in- 
clusions received by residents of Canada is consistent with this expression 
of Congressional intent. 


History: Para. 9 added by 1995 ‘Protocol, article 6(3), effective for 
amounts paid or credited on or after January 1, 1996 (see Art. 21(2)(a) 
under “Application of the Provisions of the Protocol” above). 


Definitions: “real estate mortgage investment conduit” — Internal Reve- 


nue Code s. 860G(a); “United States” — Art. Iff:1(b). 


Information Circulars [Article X!]: 76-12R5: Applicable rate of part 
XII tax on amounts paid or credited to persons in countries with which 
Canada has a tax convention. 


Article XIl — Royalties 


1. Royalties arising in a Contracting State and paid to a 
resident of the other Contracting State may be taxed in 
that other State. 


Technicai Explanation [1984]: 


Generally speaking, under the 1942 Convention royalties, including royal- 
ties with respect to motion picture films, which are derived by a resident 
of one Contracting State from sources within the other Contracting State 
are taxed at a maximum rate of 15 percent in the latter State; copyright 
royalties are exempt from tax in the State of source, if the resident does 
not have a permanent establishment in that State. See Articles II, III, XII 
C, and paragraph 1 of Article XI of the 1942 Convention, and paragraph 
6(a) of the Protocol to the 1942 Convention. 


Paragraph | of Article XII of the Convention provides that a Contracting 
State may tax its residents with respect to royalties arising in the other 
Contracting State. Paragraph 2 provides that such royalties may also be 
taxed in the Contracting State in which they arise, but that if a resident of 
the other Contracting State is the beneficial owner of the royalties the tax 
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in the Contracting State of source is limited to 10 percent of the gross 
amount of the royalties. 


Definitions: “royalties” — Art. XII:4; “State” — Art. TH:1(4). 


2. However, such royalties may also be taxed in the Con- 
tracting State in which they arise, and according to the 
laws of that State; but if a resident of the other Con- 
tracting State is the beneficial owner of such royalties, the 
tax so charged shall not exceed 10 per cent of the gross 
amount of the royalties. 


Technical 1 Explanation n 984]: 

See Article XII, para. 1. 

Definitions: “royalties” — Art. XII:4; “State” — Art. IIL:1(i). 
1.T. Technical News: No. 23 (computer software). 


3. Notwithstanding the provisions of paragraph 2, 


(a) copyright royalties and other like payments in re- 
spect of the production or reproduction of any literary, 
dramatic, musical or artistic work (other than pay- 
ments in respect of motion pictures and works on film, 
videotape or other means of reproduction for use in 
connection with television); 


(b) payments for the use of, or the right to use, com- 
puter software; 


(c) payments for the use of, or the right to use, any 
patent or any information concerning industrial, com- 
mercial or scientific experience (but not including any 
such information provided in connection with a rental 
or franchise agreement); and 


(d) payments with respect to broadcasting as may be 
agreed for the purposes of this paragraph in an ex- 
change of notes between the Contracting States; 


arising in a Contracting State and beneficially owned by a 
resident of the other Contracting State shall be taxable 
only in that other State. 


Technical Explanation [1995 Protocol]: 


Article 7 of the Protocol modifies Article XII (Royalties) of the Conven- 
tion by expanding the classes of royalties exempt from withholding of tax 
at source. Paragraph 3, as amended by the Protocol, identifies four classes 
of royalty payments arising in one Contracting State and beneficially 
owned by a resident of the other that are exempt at source: (1) subpara- 
graph (a) preserves the exemption in paragraph 3 of the present Conven- 
tion for copyright royalties in respect of literary and other works, other 
than certain such payments in respect of motion pictures, videotapes, and 
similar payments; (2) subparagraph (b) specifies that computer software 
royalties are also exempt; (3) subparagraph (c) adds royalties paid for the 
use of, or the right to use, patents and information concerning industrial, 
commercial, and scientific experience, other than payments in connection 
with rental or franchise agreements; and (4) subparagraph (d) allows the 
Contracting States to reach an agreement, through an exchange of diplo- 
matic notes, with respect to the application of paragraph 3 of Article XII to 
payments in respect of certain live broadcasting transmissions. 


The specific reference to software in subparagraph (b) is not intended to 
suggest that the. United States views the term “copyright” as excluding 
software in other U.S. treaties (including the current treaty with Canada). 


The negotiators agreed that royalties paid for the use of, or the right to use, 
designs or models, plans, secret formulas, or processes are included under 
subparagraph 3(c) to the extent that they represent payments for the use of, 
or the right to use, information concerning industrial, commercial, or sci- 
entific experience. In addition, they agreed that royalties paid for the use 
of, or the right to use, “know-how,” as defined in paragraph 11 of the 
Commentary on Article 12 of the OECD Model Income Tax Treaty, con- 
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stitute payments for the use of, or the right to use, information concerning 
industrial, commercial, or scientific. experience. The negotiators further 
agreed that a royalty paid under a “mixed contract,” “package fee,” or sim- 
ilar arrangement will be treated as exempt at source by virtue of paragraph 
3 to the extent of any portion that is paid for the use of, or the right to use, 
property or information with respect to which paragraph 3 grants an 
exemption. 


The exemption granted under subparagraph 3(c) does not, however, ex- 
tend to payments made for information concerning industrial, commercial, 
or scientific experience that is provided in connection with a rental or 
franchise agreement. For this purpose, the negotiators agreed that a 
franchise is to be distinguished from other arrangements resulting in the 
transfer of intangible property. They agreed that a license to use in- 
tangibles (whether or not including a trademark) in a territory, in and of 
itself, would not constitute a franchise agreement for purposes of subpara- 
graph 3(c) in the absence of other rights and obligations in the license 
agreement or in any other agreement that would indicate that the arrange- 
ment in its totality constituted a franchise agreement. For example, a resi- 
dent of one Contracting State may acquire a right to use a secret formula 
to manufacture a particular product (e.g., a perfume), together with the 
right to use a trademark for that product and to market it at a non-retail 
level, in the other Contracting State. Such an arrangement would not con- 
stitute a franchise in the absence of any other rights or obligations under 
that arrangement or any other agreement that would indicate that the ar- 
rangement in its totality constituted a franchise agreement. Therefore, the 
royalty payment under that arrangement would be exempt from withhold- 
ing tax in the other Contracting State to the extent made for the use of, or 
the right to use, the secret formula or other information concerning indus- 
trial, commercial, or scientific experience; however, it would be subject to 
withholding tax at a rate of 10 percent, to the extent made for the use of, or 
the right to use, the trademark. 


The provisions of paragraph 3 do not fully reflect the U.S. treaty policy of 
exempting all types of royalty payments from taxation at source, but Can- 
ada was not prepared to grant a complete exemption for all types of royal- 
ties in the Protocol. Although the Protocol makes several important 
changes to the royalty provisions of the present Convention in the direc- 
tion of bringing Article XII into conformity with U.S. policy, the United 
States remains concerned about the imposition of withholding tax on some 
classes of royalties and about the associated administrative burdens. In this 
connection, the Contracting States have affirmed their intention to collabo- 
rate to resolve in good faith any administrative issues that may arise in 
applying the provisions of subparagraph 3(c). The United States intends to 
continue to pursue a zero rate of withholding for all royalties in future 
negotiations with Canada, including discussions under Article 20 of the 
Protocol, as well as in negotiations with other countries. 


As noted above, new subparagraph 3(d) enables the Contracting States to 
provide an exemption for royalties paid with respect to broadcasting 
through an exchange of notes. This provision was included because Can- 
ada was not prepared at the time of the negotiations to commit to an ex- 
emption for broadcasting royalties. Subparagraph 3(d) was included to en- 
able the Senate to give its advice and consent in advance to such an 
exemption, in the hope that such an exemption could be obtained without 
awaiting the negotiation of another full protocol. Any agreement reached 
under the exchange of notes authorized by subparagraph 3(d) would lower 
the withholding rate from 10 percent to zero and, thus, bring the Conven- 
tion into greater conformity with established U.S. treaty policy. 


Technical Explanation [1984]: 


Paragraph 3 provides that, notwithstanding paragraph 2, copyright royal- 
ties and other like payments in respect of the production or reproduction of 
any literary, dramatic, musical, or artistic work, including royalties from 
such works on videotape or other means of reproduction for private 
(home) use, if beneficially owned by a resident of the other Contracting 
State, may not be taxed by the Contracting State of source. This exemption 
at source does not apply to royalties in respect of motion pictures; and of 
works on film, videotape or other means of reproduction for use in con- 
nection with television broadcasting. Such royalties are subject to tax ata 
maximum rate of 10 percent in the Contracting State in which they arise, 
as provided in paragraph 2 (unless the provisions of paragraph 5, de- 
scribed below, apply). 


History: Para. 3 amended by 1995 Protocol, article 7(1), effective for 
amounts paid or credited on or after January 1, 1996 (see Art. 21(2)(a) 
under “Application of the 1995 Protocol” above). Para. 3 formerly read: 


3. Notwithstanding the provisions of paragraph 2, copyright royal- 
ties and other like payments in respect of the production or repro- 
duction of any literary, dramatic, musical or artistic work (but not 
including royalties in respect of motion pictures and works on film, 
videotape or other means of reproduction for use in connection with 


Art. XII 


television) arising in a Contracting State and beneficially owned by 
a resident of the other Contracting State shall be taxable only in that 
other State. 


Para. 3 amended by 1983 Protocol, article V, para. 1. 
Definitions: “royalties” — Art. XII:4. 
I.T. Technical News: No. 23 (computer software). 


4. The term “‘royalties” as used in this Article means pay- 
ments of any kind received as a consideration for the use 
of, or the right to use, any copyright of literary, artistic or 
scientific work (including motion pictures and works on 
film, videotape or other means of reproduction for use in 
connection with television), any patent, trade mark, de- 
sign or model, plan, secret formula or process, or for the 
use of, or the right to use, tangible personal property or 
for information concerning industrial, commercial or sci- 
entific experience, and, notwithstanding the provisions of 
Article XIII (Gains), includes gains from the alienation of 
any intangible property or rights described in this para- 
graph to the extent that such gains are contingent on the 
productivity, use or subsequent disposition of such pro- 
perty or rights. 


Technical Explanation [1984]: 


Paragraph 4 defines the term “royalties” for purposes of Article XII. “Roy- 
alties” means payments of any kind received as consideration for the use 
of or the right to use any copyright of literary, artistic, or scientific work, 
including motion pictures, and works on film, videotape or other means of 
reproduction for use in connection with television broadcasting, any pat- 
ent, trademark, design or model, plan, secret formula or process, or any 
payment for the use of or the right to use tangible personal property or for 
information concerning industrial, commercial, or scientific experience. 
The term “royalties” also includes gains from the alienation of any intan- 
gible property or rights described in paragraph 4 to the extent that such 
gains are contingent on the productivity, use, or subsequent disposition of 
such intangible property or rights. Thus, a guaranteed minimum payment 
derived from the alienation of (but not the use of) any right or property 
described in paragraph 4 is not a “royalty.” Any amounts deemed contin- 
gent on use by reason of Code section 871(e) are, however, royalties under 
paragraph 2 of Article If] (General Definitions), subject to Article XXVI 
(Mutual Agreement Procedure). The term “royalties” does not encompass 
management fees, which are covered by the provisions of Article VII 
(Business Profits) or XIV (Independent Personal Services), or payments 
under a bona fide cost-sharing arrangement. Technical service fees may be 
royalties in cases where the fees are periodic and dependent upon produc- 
tivity or a similar measure. 


History: Para. 4 amended by 1983 Protocol, article V, para. 2. 
Definitions: “property” — ITCIA 3, ITA 248(1). 


1.T. Technical News: No. 23 (computer software); No. 25 (e-com- 
merce — payments for digital products not royalties). 


5. The provisions of paragraphs 2 and 3 shall not apply if 
the beneficial owner of the royalties, being a resident of a 
Contracting State, carries on business in the other Con- 
tracting State in which the royalties arise, through a per- 
manent establishment situated therein, or performs in that 
other State independent personal services from a fixed 
base situated therein, and the right or property in respect 
of which the royalties are paid is effectively connected 
with such permanent establishment or fixed base. In such 
case the provisions, of Article VU (Business Profits) or 
Article XIV (Independent Personal Services), as the case 
may be, shall apply. 


Technical Explanation [1984]: 


Paragraph 5 provides that the 10 percent limitation on tax in the Con- 
tracting State of source provided by paragraph 2, and the exemption in the 
Contracting State of source for certain copyright royalties provided by par- 
agraph 3, do not apply if the beneficial owner of the royalties carries on 
business in the State of source through a permanent establishment or fixed 
base and the right or property in respect of which the royalties are paid is 
effectively connected with such permanent establishment or fixed base 
(i.e., the royalties are attributable to the permanent establishment or fixed 
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base). In that event, the royalty income would be taxable under the provi- 
sions of Article VII (Business Profits) or XIV (Independent Personal Ser- 
vices), as the case may be. 


Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establish- 
ment’ — Art. V:1; “resident of a Contracting State” — Art. [V:1; “royal- 
ties” — Art. XIL:4; “State” — Art. III:1(i). 


6. For the purposes of this Article, 


(a) royalties shall be deemed to arise in a Contracting 
State when the payer is a resident of that State. Where, 

_ however, the person paying the royalties, whether he 
is a resident of a Contracting State or not, has in a 
State a permanent establishment or a fixed base in 
connection with which the obligation to pay the royal- 
ties was incurred, and such royalties are borne by such 
permanent establishment or fixed base, then such roy- 
alties shall be deemed to arise in the State in which the 
permanent establishment or fixed base is situated and 
not in any other State of which the payer is a resident; 
and 


(b) where subparagraph (a) does not operate to treat 
royalties as arising in either Contracting State and the 
royalties are for the use of, or the right to use, intangi- 
ble property or tangible personal property in a Con- 
tracting State, then such royalties shall be deemed to 
arise in that State. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 7 of the Protocol amends the rules in paragraph 6 of 
Article XII of the Convention for determining the source of royalty pay- 
ments. Under the present Convention, royalties generally are deemed to 
arise in a Contracting State if paid by a resident of that State. However, if 
the obligation to pay the royalties was incurred in connection with a per- 
manent establishment or a fixed base in one of the Contracting States that 
bears the expense, the royalties are deemed to arise in that State. 


The Protocol continues to apply these basic rules but changes the scope of 
an exception provided under the present Convention. Under the present 
Convention, a royalty paid for the use of, or the right to use, property in a 
Contracting State is deemed to arise in that State. Under the Protocol, this 
“place of use” exception applies only if the Convention does not otherwise 
deem the royalties to arise in one of the Contracting States. Thus, the 
“place of use” exception will apply only if royalties are neither paid by a 
resident of one of the Contracting States nor borne by a permanent estab- 
lishment or fixed base in either State. For example, if a Canadian resident 
were to grant franchise rights to a resident of Chile for use in the United 
States, the royalty paid by the Chilean resident to the Canadian resident 
for those rights would be U.S. source income under this Article, subject to 
U.S. withholding at the 10 percent rate provided in paragraph 2. 


The rules of this Article differ from those provided under U.S. domestic 
law. Under U.S. domestic law, a royalty is considered to be from U.S. 
sources if it is paid for the use of, or the privilege of using, an intangible 
within the United States; the residence of the payor is irrelevant. If paid to 
a nonresident alien individual or other foreign person, a U.S. source roy- 
alty is generally subject to withholding tax at a rate of 30 percent under 
U.S. domestic law. By reason of paragraph | of Article XXIX (Miscella- 
neous Rules), a Canadian resident would be permitted to apply the rules of 
U.S. domestic law to its royalty income if those rules produced a more 
favorable result in its case than those of this Article. However, under a 
basic principle of tax treaty interpretation recognized by both Contracting 
States, the prohibition against so-called “cherry-picking,” the Canadian 
resident would be precluded from claiming selected benefits under the 
Convention (e.g., the tax rates only) and other benefits under U.S. domes- 
tic law (e.g., the source rules only) with respect to its royalties. See, e.g., 
Rev. Rul. 84-17, 1984-1 C.B. 308. For example, if a Canadian company 
granted franchise rights to a resident of the United States for use 50 per- 
cent in the United States and 50 percent in Chile, the Convention would 
permit the Canadian company to treat all of its royalty income from that 
single transaction as U.S. source income entitled to the withholding tax 
reduction under paragraph 2. U.S. domestic law would permit the Cana- 
dian company to treat 50 percent of its royalty income as U.S. source in- 
come subject to a 30 percent withholding tax and the other 50 percent as 
foreign source income exempt from U.S. tax. The Canadian company 
could choose to apply either the provisions of U.S. domestic law or the 
provisions of the Convention to the transaction, but would not be permit- 


Canada—U.S. Tax Convention 


ted to claim both the U.S. domestic law exemption for 50: percent of the 
income and the Convention’s reduced withholding rate for the remainder 
of the income. 


Royalties generally are considered borne by a permanent establishment or 
fixed base if they are deductible in computing the taxable income of that 
permanent establishment or fixed base. 


Since the definition of “resident” of a Contracting State in Article [V (Res- 
idence), as amended by Article 3 of the Protocol, specifies that this term 
includes the Contracting States and their political subdivisions and local 
authorities, the source rule does not include a specific reference to these 
governmental entities. 


Technical Explanation [1984]: 


Paragraph 6 establishes rules to determine the source of royalties for pur- 
poses of Article XII. The first rule is that royalties arise in a Contracting 
State when the payer is that State, or a political subdivision, local author- 
ity, or resident of that State. Notwithstanding that rule, royalties arise not 
in the State of the payer’s residence but in any State, whether or not a 
Contracting State, in which is situated a permanent establishment or fixed 
base in connection with which the obligation to pay royalties was incurred, 
if such royalties are borne by such permanent establishment or fixed base. 
Thus, royalties paid to a resident of the United States by a company resi- 
dent in Canada for the use of property in a third State will not be subject to 
tax in Canada if the obligation to pay the royalties is incurred in connec- 
tion with, and the royalties are borne by, a permanent establishment of the 
company in.a third State. “Borne by” means allowable as a deduction in 
computing taxable income. 


A third rule, which overrides both the residence rule and the permanent 
establishment rule just described, provides that royalties for the use of, or 
the right to use, intangible property or tangible personal property in a Con- 
tracting State arise in that State. Thus, consistent with the provisions of 
Code section 861(a)(4), if a resident of a third State pays royalties to a 
resident of Canada for the use of or the right to use intangible property or 
tangible personal property in the United States, such royalties are consid- 
ered to arise in the United States and are subject to taxation by the United 
States consistent with the Convention. Similarly, if a resident of Canada 
pays royalties to a resident of a third State, such royalties are considered to 
arise in the United States and are subject to U.S. taxation if they are for the 
use of or the right to use intangible property or tangible personal property 
in the United States. The term “intangible property” encompasses all the 
items described in paragraph 4, other than tangible personal property. 


History: Para. 6 amended by 1995 Protocol, article 7(2), effective for 
amounts paid or credited on cr after January 1, 1996 (see Art. 21(2)(a) 
under “Application of the 1995 Protocol” above). Para. 6 formerly read: 


6. For the purposes of this Article, royalties shall be deemed to arise 
in a Contracting State when the payer is that State itself, or a politi- 
cal subdivision, local authority or resident of that State. However: 
(a) except as provided in subparagraph (b), where the person 
paying the royalties, whether he is a resident of a Contracting 
State or not, has in a State other than that of which he is a resi- 
dent a permanent establishment or a fixed base in connection 
with which the obligation to pay the royalties was incurred, and 
such. royalties are borne by such permanent establishment. or 
fixed base, then such royalties shall be deemed to arise in, the 
State in which the permanent establishment or fixed base is sit- 
uated and not in the State of which the payer is a resident; and 
(b) where the royalties are for the use of, or the right to use, 
intangible property or tangible personal property in a Con- 
tracting State, then such royalties shall be deemed to arise in 
that State and not in the State of which the payer is a resident. 
Subpara.-6(b) amended by 1983 Protocol, article V, para. 3. 
Definitions: “permanent establishment” — Art. V:1; “person” — Art. 
Ill:1(e), ITCIA 3, Interpretation Act 35(1); “resident” —ITCIA 3, ITA 
250; “royalties” — Art. XII:4; “State” — Art. II:1(1). 


7. Where, by reason of a special relationship between the 
payer and the beneficial owner or between both of them 
and some other person, the amount cf the royalties, hav- 
ing regard to the use, right or information for which they 
are paid, exceeds the amount which would have been 
agreed upon by the payer and the beneficial owner in the 
absence of such relationship, the provisions of this Article 
shall apply only to the last-mentioned amount. In such 
case, the excess part of the payments shall remain taxable 
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according to the laws of each Contracting State, due re- 
gard being had to the other provisions of this Convention. 


Technical Explanation [1984]: 


Paragraph 7 provides that in cases involving special relationships between 
persons the benefits of Article XII do not apply to amounts, in excess of 
the amount which would have been agreed upon between persons with no 
special relationship; any such excess amount remains taxable according to 
the laws of Canada and the United States, consistent with any relevant 
provisions of the Convention. 


Related Provisions: ITA 247 — Transfer pricing adjustments. 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); 
“royalties” — Art. XII:4. 


8. Where a resident of a Contracting State pays royalties 
to a person other than a resident of the other Contracting 
State, that other State may not impose any tax on such 
royalties except insofar as they arise in that other State or 
insofar as the right or property in respect of which the 
royalties are paid is effectively connected with a perma- 
nent establishment or a fixed base situated in that other 
State. 


Technical Explanation [1984]: 


Paragraph 8 restricts the right of a Contracting State to impose tax on roy- 
alties paid by a resident of the other Contracting State. The first State may 
not impose any tax on such royalties except insofar as they arise in that 
State or they are paid to a resident of that State or the right or property in 
respect of which the royalties are paid is effectively connected with a per- 
manent establishment or fixed base situated in that State. This rule paral- 
lels the rule in paragraph 8 of Article XI (Interest) and paragraph 5 of 
Article X (Dividends). Again, U.S. citizens remain subject to U.S. taxation 
on royalties received despite this rule, by virtue of paragraph 2 of Article 
XXIX (Miscellaneous Rules). 
Definitions: “permanent establishment” — Art. V:1; 
Il:1(e), ITCIA 3, Interpretation Act 35(1); “property” 
248(1); “resident of a Contracting State” — 
XIT:4; “State” — Art. IIl:1(1). 

Selected. Cases [Art. XII]: Angoss International Ltd. y. R., [1999] 2 
C.T.C. 2259 (LCC) (Copyright. payments for computer software,exempt 
from withholding tax). 


Information Circulars: 77-16R4: Non-resident income tax. 


“person” — Art. 
ITCIA 3, ITA 
Art. [V:1; “royalties” — Art. 
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_ Proposed Amendment — Gains following — 
_ emigration of individual from: Canada © 


Deparinicht of Finance news release, September 48, 


2000: Canada and” the® es States’ Propose Tax cee 


Changes . 


For oe the changes will ensure ce ee tax treat- 


ment of an emigrant’s gains. Specifically, where one country’ s 
tax rules treat an individual as having disposed of a property im- 
mediately before the individual emigrates to the other country, 
the individual will be able to choose to be treated under the other 
country’s rules as also having disposed of ek eee the 
property at its fair market value. 


In most cases, this will mean that no. tax is payable i in ‘the destina- 
tion country on any pre-emigration gain. Where tax is payable i in 
the destination country — for example, where the property in 


question is real estate situated in that ee new ae 


will ensure appropriate tax crediting. . 
Timing 


If approved, the rule for individuals will apply to changes in resi- 
dence that take place on and after today’s date. 


{For the full text of this news release, see at the beginning of the 
Convention — ed.] 


1. Gains derived by a resident of a Contracting State from 
the alienation of real property situated in the other Con- 
tracting State may be taxed in that other State. 


Art. XIII 


Technical Explanation [1984]: 


Paragraph 1 provides that Canada and the United States may each tax 
gains from the alienation of real property situated within that State which 
are derived by a resident of the other Contracting State. The term “real 
property situated in the other Contracting State” is defined for this purpose 
in paragraph 3 of this article. The term “alienation” used in paragraph | 
and other paragraphs of Article XIII means sales, exchanges and other dis- 
positions or deemed dispositions (e.g., change of use, gifts, distributions, 
death) that are taxable events under the taxation laws of the Contracting 
State applying the provisions of the Article. 

Related Provisions: ITA 115(1)(b)— Tax on disposition of taxable 
Canadian property; ITA 126(2.21), (2.22) — Foreign tax credit to emi- 
grant for tax payable on gain accrued while resident in Canada; ITA 
128.1(4)(b)(G) — Real property in Canada excluded from deemed disposi- 
tion on emigration. 


Definitions: “real property situated in the other Contracting State” — 
Art. XIII:3; “resident of a Contracting State” — Art. IV:1; “State” — Art. 
Iil:1(4). 


2. Gains from the alienation of personal property forming 
part of the business property of a permanent establish- 
ment which a resident of a Contracting State has or had 
(within the twelve-month period preceding the date of 
alienation) in the other Contracting State or of personal 
property pertaining to a fixed base which is or was availa- 
ble (within the twelve-month period preceding the date of 
alienation) to a resident of a Contracting State in the other 
Contracting State for the purpose of performing indepen- 
dent personal services, including such gains from the 
alienation of such a permanent establishment or of such a 
fixed base, may be taxed in that other State. 

Technical Explanation [1984]: 


Paragraph 2 of Article XIII provides that the Contracting State in which a 
resident of the other Contracting State “has or had” a permanent establish- 
ment or fixed base may tax gains from the alienation of personal property 
constituting business property if such gains are attributable to such perma- 
nent establishment or fixed base. Unlike paragraph 1 of Article VII (Busi- 
ness Profits), paragraph 2 limits the right of the source State to tax such 
gains to a twelve-month period following the termination of the permanent 
establishment or fixed base. 


Definitions: “permanent establishment” — Art. V:1; “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. III:1(i). 


3. For the purposes of this Article the term ‘“‘real pro- 
perty situated in the other Contracting State” 


(a) in the case of real property situated in the United 
States, means a United States real property interest 
and real property referred to in Article VI (Income 
from Real Property) situated in the United States, but 
does not include a share of the capital stock of a com- 
pany that is not a resident of the United States; and 


(b) in the case of real property situated in Canada 
means: 


(i) real property referred to in Article VI (Income 
from Real Property) situated in Canada; 


(i1) a share of the capital stock of a company that is 
a resident of Canada, the value of whose shares is 
derived principally from real property situated in 
Canada; and 


(ili) an interest in a partnership, trust or estate, the 
value of which is derived principally from real pro- 
perty situated in Canada. 


Technical Explanation [1997]: 


Article 1 of the Protocol amends paragraph 3 of Article XII (Gains) of the 
Convention. Paragraph | of Article XII of the Convention provides that 
gains derived by a resident of a Contracting State from the alienation of 
real property situated within the other Contracting State may be taxed in 
that other State. The term “real property situated in the other Contracting 
State” is defined for this purpose in paragraph 3 of Article XIII of the 
Convention. 
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Under paragraph 3(a) of Article XIII of the Convention, real property situ- 
ated in the United States includes real property (as defined in Article VI 
(Income from Real Property) of the Convention) situated in the United 
States and a United States real property interest. Under section 897(c) of 
the Internal Revenue Code (the “Code’’) the term “United States real pro- 
perty interest” includes shares in a U.S. corporation that owns sufficient 
U.S. real property interests to satisfy an asset-ratio test on certain testing 
dates. 


Under Paragraph 3(b) of Article XIII of the Convention, real property situ- 
ated in Canada means real property (as defined in Article VI of the Con- 
vention) situated in Canada; shares of stock of a company, the value of 
whose shares consists principally of Canadian real property; and an inter- 
est in a partnership, trust or estate, the value of which consists principally 
of Canadian real property. The term “principally” means more than 50 
percent. 


Under the Code, stock of a foreign corporation is not considered a “United 
States real property interest.” Therefore, the United States does not tax a 
resident of Canada on the sale of stock of a foreign corporation, regardless 
of the composition of the corporation’s assets. Although the Convention 
permits Canada to tax a U.S. resident on the sale of stock of a company 
that is not a resident of Canada if the value of the company’s shares con- 
sists principally of Canadian real property, Canada does not currently im- 
pose such a tax. However, on April 26, 1995, amendments were proposed 
to the Canadian Income Tax Act that would impose Canadian income tax 
on gains realized on stock of certain companies that are not residents of 
Canada if (i) more than SO percent of the fair market value of all of the 
company’s properties consists of any combination of taxable Canadian 
property, Canadian resource property, timber resource property in Canada 
and income interests in Canadian trusts, and (ii) more than 50 percent of 
the fair market value of the shares in question is derived directly or indi- 
rectly from any combination of real property located in Canada, Canadian 
resource property, and timber resource property in Canada. [See ITA 
115(1)(b) — ed.] This amendment is proposed to be effective as of April 
26, 1995 with proration for gains that accrued before that date. Although 
the Canadian Parliament was dissolved before these amendments were 
passed, they are expected to be re-introduced in the current session with 
the same effective date. 


The Protocol amends paragraphs 3(a) and 3(b)(11) of Article XIII of the 
Convention to limit each State’s right to tax the gains of a resident of the 
other State from the sale of stock of a real property holding company to 
cases where the company is resident in that State. Although the United 
States does not impose and is not currently considering imposing a tax 
under the Code on gains from the sale of stock of non-resident real pro- 
perty holding companies, the Protocol nevertheless amends the Conven- 
tion to prohibit the imposition of such a tax on Canadian residents. Al- 
though Canada is considering imposing such a tax on gains from the sale 
of shares of companies that are not residents of Canada, this Protocol pro- 
vision will cause the proposed amendments to the Canadian Income Tax 
Act to be inapplicable to U.S. residents who derive gains from the sale of 
stock of real property holding companies that are not residents of Canada. 
This provision will be retroactively effective to April 26, 1995, the date 
the previous Canadian legislation was. proposed to be effective. 


Technical Explanation [1984]: 


Paragraph 3 provides a definition of the term “real property situated in the 
other Contracting State.” Where the United States is the other Contracting 
State, the term includes real property (as defined in Article VI (Income 
from Real Property)) situated in the United States and a United States real 
property interest. Thus, the United States retains the ability to exercise its 
full taxing right under the Foreign Investment in Real Property Tax Act 
(Code section 897). (For a transition rule from the 1942 Convention, see 
paragraph 9 of this Article). 


Where Canada is the other Contracting State, the term means real property 
(as defined in Article VI) situated in Canada; shares of stock of a com- 
pany, the value of whose shares consists principally of Canadian real pro- 
perty; and an interest in a partnership, trust or estate, the value of which 
consists principally of Canadian real property. The term “principally” 
means more than 50 percent. Taxation in Canada is preserved through sev- 
eral tiers of entities if the value of the company’s shares or the partnership, 
trust or estate is ultimately dependent principally upon real property situ- 
ated in Canada. 


Related Provisions: ITCIA 5 — Definition of “real property”. 


History: Para. 3(a) and subpara. 3(b)(ii) amended by 1997 Protocol, arti- 
cle 1, effective April 26, 1995 and in force December 16, 1997 (the day 
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instruments of ratification were exchanged). The para, and subpara. for- 
merly read: 


(a) in the case of real property situated in the United States, means a 
United States real property interest and real property referred to in 
Article VI (Income from Real Property) situated in the United 
States; and 


(ii) a share of the capital stock of a company, the value of whose 
shares is derived principally from real property situated in Canada; 
and 


Para. 3 amended by 1983 Protocol, article VI, para. 1. 


Definitions: “Canada” — Art. DI:1(a), ITCIA 5; “company” — Art. 
Ill:1(f); “estate” —ITCIA 3, ITA 248(1); “real property” — Art. VI:2, 
ITCIA 5; “resident” —ITCIA 3, ITA~250; “share”, “trust?” —ITCIA 3, 
ITA 248(1); “United States” — Art. [I:1(b). 


4. Gains from the alienation of any property other than 
that referred to in paragraphs 1, 2 and 3 shall be taxable 
only in the Contracting State of which the alienator is a 
resident. 


Technical Explanation [1984]: 


Paragraph 4 reserves to the Contracting State of residence the sole right to 
tax gains from the alienation of any property other than property referred 
to in paragraphs 1, 2, and 3. 


Definitions: “property” — ITCIA 3, ITA 248(1); “resident” — ITCIA 3, 
ITA 250. 

Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned 
investment corporation as a holding corporation. However, see para. 5 
below. 


5. The provisions of paragraph 4 shall not affect the right 
of a Contracting State to levy tax on gains from the alien- 
ation of property derived by an individual who is a resi- 
dent of the other Contracting State if such individual: 


(a) was a resident of the first-mentioned State for 120 
months during any period of 20 consecutive years pre- 
ceding the alienation of the property; and 


(b) was a resident of the first-mentioned State at any 
time during the ten years immediately preceding the 
alienation of the property; 


and if such property (or property for which such property 
was substituted in an alienation the gain on which was not 
recognized for the purposes of taxation in the first-men- 
tioned State) was owned by the individual at the time he 
ceased to be a resident of the first-mentioned State. 


Technical Explanation [1984]: 


Paragraph 5 states that, despite paragraph 4, a Contracting State may im- 
pose'tax on gains derived by an individual who is a resident of the other 
Contracting State if such individual was a resident of the first-mentioned 
State for 120 months (whether or not consecutive) during any period of 20 
consecutive years preceding the alienation of the property, and was.a resi- 
dent of that State at any time during the 10-year period immediately pre- 
ceding the alienation of the property. The property (or property received in 
substitution in a tax-free transaction in the first-mentioned State) must 
have been owned by the individual at the time he ceased to be a resident of 
the first-mentioned State. . ; 
History: Para. 5 amended by 1983 Protocol, article VI, para. 2. 


Definitions: “individual”, “property’ —ITCIA 3, ITA 248(1); “resi- 
dent” — ITCIA 3, ITA 250; “State” — Art. III:1(i). 


6. Where an individual (other than a citizen of the United 
States) who was a resident of Canada became a resident 
of the United States, in determining his liability to United 
States taxation in respect of any gain from the alienation 
of a principal residence in Canada owned by him at the 
time he ceased to be a resident of Canada, the adjusted 
basis of such property shall be no less than its fair market 
value at that time. 
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Technical Explanation [1984]: 


Paragraph 6 provides a rule to coordinate Canadian and United States tax- 
ation of gains from the alienation of a principal residence situated in Can- 
ada. An individual (not a citizen of the United States) who was a resident 
of Canada and becomes a resident of the United States may determine his 
liability for U.S. income tax purposes in respect of gain from: the aliena- 
tion of a principal residence in Canada owned by him at the time he ceased 
to be a resident of Canada by claiming an adjusted basis for such residence 
in an amount no less than the fair market value of the residence at that 
time. Under paragraph 2(b) of Article XXX, the rule of paragraph 6 ap- 
plies to gains realized for U.S. income tax purposes in taxable years begin- 
ning on or after the first day of January next following the date when in- 
struments of ratification are exchanged, even if a particular individual 
described in paragraph 6 ceased to be a resident of Canada prior to such 
date. Paragraph 6 supplements any benefits available to a taxpayer pursu- 
ant to the provisions of the Code, e.g., section 1034. — 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “individual” —ITCIA 
3, ITA 248(1); “property” —ITCIA 3, ITA 248(1); “resident” — ITCIA 
3, ITA 250; “United States’ — Art. I[:1(b). 


7. Where at any time an individual is treated for the pur- 
poses of taxation by a Contracting State as having alien- 
ated a property and is taxed in that State by reason thereof 
and the domestic law of the other Contracting State at 
such time defers (but does not forgive) taxation, that indi- 
vidual may elect in his annual return of income for the 
year of such alienation to be liable to tax in the other Con- 
tracting State in that year as if he had, immediately before 
that time, sold and’ repurchased such property for an 
amount equal to its fair market value at that time. 


Technical Explanation [1984]: 


Paragraph 7 provides a rule to coordinate U.S. and Canadian taxation of 
gains in circumstances where an individual is subject to tax in both Con- 
tracting States and one Contracting State deems a taxable. alienation of 
property by such person to have occurred, while the other Contracting 
State at that time does not find a realization or recognition of income and 
thus defers, but does not forgive, taxation. In such a case the individual 
may elect in his annual return of income for the year of such alienation to 
be liable to tax in the latter Contracting State as if he had sold and repur- 
chased the property for an amount equal to its fair market value at a time 
immediately prior to the deemed alienation, The provision would, for ex- 
‘ample, apply in the case of a gift by a U.S. citizen or a U.S. resident indi- 
vidual. which Canada deems to be an income producing event for its tax 
purposes but with respect to, which the United States defers taxation while 
assigning the donor’s basis to the donee. The provision would also apply 
in the case of a U.S. citizen who, for Canadian tax purposes, is deemed to 
recognize income upon his departure from Canada, but not to a Canadian 
resident (not a U.S. citizen) who is deemed to recognize such income. The 
rule does not apply in the case of death, although Canada also deems that 
to be a taxable event, because the United States in effect forgives income 
taxation of economic gains at death. If in one Contracting State there are 
losses and gains from deemed alienations of different properties, then par- 
agraph 7 must be applied consistently in the other Contracting State within 
the taxable period with respect to all such properties. Paragraph 7 only 
applies, however, if the deemed alienations of the properties result in a net 
gain. 


Definitions: “individual” — ITCIA 3, ITA 248(1); “property” — ITCIA 
3, ITA 248(1); “State” — Art. TI:1(@). 


8. Where a resident of a Contracting State alienates pro- 
perty in the course of a corporate or other organization, 
reorganization, amalgamation, division or similar transac- 
tion and profit, gain or income with respect to such alien- 
ation is not recognized for the purpose of taxation in that 
State, if requested to do so by the person who acquires the 
property, the competent authority of the other Contracting 
State may agree, in order to avoid double taxation and 
subject to terms and conditions satisfactory to such com- 
petent authority, to defer the recognition of the profit, 
gain or income with respect to such property for the pur- 
pose of taxation in that other State until such time and in 
such manner as may be stipulated in the agreement. 


Art. XII 


Technical Explanation [1995 Protocol]: 


Article 8 of the Protocol broadens the scope'of paragraph 8 of Article XTII 
(Gains) of the Convention to cover organizations, reorganizations, amalga- 
mations, and similar transactions involving either corporations or other en- 
tities. The present Convention covers only transactions involving corpora- 
tions. The amendment is intended to make the paragraph applicable to 
transactions involving other types of entities, such as trusts and 
partnerships. 


As in the case of transactions covered by the present Convention, the 
deferral allowed under this provision shall be for such time and under such 
other conditions as are stipulated between the person acquiring the pro- 
perty and the competent authority. The agreement of the competent au- 
thority of the State of source is entirely discretionary and, when granted, 
will be granted only to the extent necessary to avoid double taxation. 


Technical Explanation [1984]: 


Paragraph 8 concerns the coordination of Canadian and U.S. rules with 
respect to the recognition of gain on corporate organizations, reorganiza- 
tions, amalgamations, divisions, and similar transactions. Where a resident 
of a Contracting State alienates property in such a transaction, and profit, 
gain, or income with respect to such alienation is not recognized for in- 
come tax purposes in the Contracting State of residence, the competent 
authority of the other Contracting State may agree, pursuant to paragraph 
8, if requested by the person who acquires the property, to defer ‘recogni- 
tion of the profit, gain, or income with respect to such property for income 
tax purposes. This deferral shall be for such time and under such other 
conditions as are stipulated between the person who acquires the property 
and the competent authority. The agreement of the competent authority of 
the State of source is entirely discretionary and will be granted only to the 
extent necessary to avoid double taxation of income. This provision 
means, for example, that the United States competent authority may agree 
to defer recognition of gain with respect to a transaction if the alienator 
would otherwise recognize gain for U.S. tax purposes and would not rec- 
ognize gain under Canada’s law. The provision only applies, however, if 
alienations described in paragraph 8 result in a net gain. In the absence of 
extraordinary circumstances the provisions of the paragraph must be ap- 
plied consistently within a taxable period with respect to alienations de- 
scribed in the paragraph that take place within that period. 


History: Para. 8 amended by 1995 Protocol, article 8, generally effective 
with respect to taxation years beginning on or after January 1, 1996 (see 
Art. 21 under “Application of the 1995 Protocol” above). Para. 8 formerly 
read: y 


8. Where a resident of a.Contracting State alienates property in the 
course of a corporate organization, reorganization, amalgamation, 
division or similar transaction and profit, gain or income with re- 
spect to such alienation is not recognized for the purpose of taxation 
in that State, if requested to do so by the person who acquires the 
property, the competent authority of the other Contracting State 
may agree, in order to avoid double taxation and subject to terms 
and conditions satisfactory to such competent authority, to defer the 
recognition of the profit, gain or income with respect to such pro- 
perty for the purpose of taxation in that other State until such time 
and in such manner as may be stipulated in the agreement. 


Definitions: “competent authority” — Art. TII:1(g); “person” — Art. 
Ill: 1(e), ITCIA 3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 
248(1); “resident of a Contracting State’ — Art. TV:1; “State” — Art. 
III:1(4); “United States” — Art. III:1(b). 


9. Where a person who is a resident of a Contracting State 
alienates a capital asset which may in accordance with 
this Article be taxed in the other Contracting State and 


(a) that person owned the asset on September 26, 1980 
and was resident in the first-mentioned State on that 
date; or 


(b) the asset was acquired by that person in an aliena- 
tion of property which qualified as a non-recognition 
transaction for the purposes of taxation in that other 
State; 


the amount of the gain which 1s liable to tax in that other 
State in accordance with this Article shall be reduced by 
the proportion of the gain attributable on a monthly basis 
to the period ending on December 31 of the year in which 
the Convention enters into force, or such greater portion 
of the gain as is shown to the satisfaction of the compe- 
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tent authority of the other State to be reasonably attributa- 
ble to that period. For the purposes of this paragraph the 
term “non-recognition transaction” includes a transac- 
tion to which paragraph 8 applies and, in the case of taxa- 
tion in the United States, a transaction that would have 
been a non-recognition transaction but for Sections 
897(d) and 897(e) of the Internal Revenue Code. The pro- 
visions of this paragraph shall not apply to 


(c) an asset that on September 26, 1980 formed part of 
the business property of a permanent establishment or 
pertained to a fixed base of a resident of a Contracting 
State situated in the other Contracting State; 


(d) an alienation by a resident of a Contracting State of 
an asset that was owned at any time after September 
26, 1980 and before such alienation by a person who 
was not at all times after that date while the asset was 
owned by such person a resident of that State; or 


(e) an alienation of an asset that was acquired by a 
person at any time after September 26, 1980. and 
before such alienation in a transaction other than a 
non-recognition transaction. 


Technical Explanation [1984]: 


Paragraph 9 provides a transitional rule reflecting the fact that under Arti- 
cle VIII of the 1942 Convention gains from the sale or exchange of capital 
assets are exempt from taxation in the State of source provided the tax- 
payer had no permanent establishment in that State. Paragraph 9 applies to 
deemed, as well as actual, alienations or dispositions. In addition, para- 
graph 9 applies to a gain described in paragraph 1, even though such gain 
is also income within the meaning of paragraph 3 of Article VI. Paragraph 
9 will apply to transactions notwithstanding section 1125(c) of the Foreign 
Investment in Real Property Tax Act, Public Law 96-499 (“FIRPTA”). 


Paragraph 9 applies to capital assets alienated by a resident of a Con- 
tracting State if (a) that person owned the asset on September 26, 1980 and 
was a resident of that Contracting State on September 26, 1980 (and at all 
times after that date until the alienation), or (b) the asset was acquired by 
that person in an alienation of property which qualified as a non-recogni- 
tion transaction for tax purposes in the other Contracting State. For pur- 
poses of subparagraph 9(b), a non-recognition transaction is a transaction 
in which gain resulting therefrom is, in effect, deferred for tax purposes, 
but is not permanently forgiven. Thus, in the United States, certain tax- 
free organizations, reorganizations, liquidations and like-kind exchanges 
will qualify as non-recognition transactions. However, a transfer of pro- 
perty at death will not constitute a non-recognition transaction, since any 
gain due to appreciation in the property is permanently forgiven in the 
United States due to the fair market value basis taken by the recipient of 
the property. If a transaction is a non-recognition transaction for tax pur- 
poses, the transfer of non-qualified property, or “boot,” which may cause 
some portion of the gain on the transaction to be recognized, will not 
cause the transaction to lose its character as a non-recognition transaction 
for purposes of subparagraph 9(b). In addition, a transaction that would 
have been a non-recognition transaction in the United States but for the 
application of sections 897(d) and 897(e) of the Code will also constitute a 
non-recognition transaction for purposes of subparagraph 9(b). Further, a 
transaction which is not a non-recognition transaction under U.S. law, but 
to which non-recognition treatment is granted pursuant to the agreement of 
the competent authority under paragraph 8 of this Article, is a non-recog- 
nition transaction for purposes of subparagraph 9(b). However, a transac- 
tion which is not a non-recognition transaction under U.S. law does not 
become a non-recognition transaction for purposes of subparagraph 9(b) 
merely because the basis of the property in the hands of the transferee is 
reduced under section 1125(d) of FIRPTA. 


The benefits of paragraph 9 are not available to the alienation or disposi- 
tion by a resident of a Contracting State of an asset that (a) on September 
26, 1980 formed part of the business property of a permanent establish- 
ment or pertained to a fixed base which a resident of that Contracting State 
had in the other Contracting State, (b) was alienated after September 26, 
1980 and before the alienation in question in any transaction that was not a 
non-recognition transaction, as described above, or (c) was owned at any 
time prior to the alienation in question and after September 26, 1980 by a 
person who was not a resident of that same Contracting State after Sep- 
tember 26, 1980 while such person held the asset. Thus, for example, in 
order for paragraph 9 to be availed of by a Canadian resident who did not 
own the alienated asset on September 26, 1980, the asset must have been 
owned by other Canadian residents continuously after September 26, 1980 
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and must have been transferred only in transactions which were non-rec- 
ognition transactions for U.S. tax purposes. 


The availability of the benefits of paragraph 9 is illustrated by the follow- 
ing examples. It should be noted that the examples do not purport to fully 
describe the U.S. and Canadian tax consequences resulting from the trans- 
actions described therein. Any condition for the application of paragraph 9 
which is not discussed in an example should be assumed to be satisfied. 


Example 1. 


A, an individual resident of Canada, owned an appreciated U.S. real pro- 
perty interest on September 26, 1980. On January 1, 1982, A transferred 
the U.S. real property interest to X, a Canadian corporation, in exchange 
for 100 percent of X’s voting stock. A’s gain on the transfer to X is ex- 
empt from U.S. tax under Article VIII of the 1942 Convention. Since the 
transaction qualifies as a non-recognition transaction for U.S. tax pur- 
poses, as described above, X is entitled to the benefits of paragraph 9, 
pursuant to subparagraph 9(b), upon a subsequent disposition of the U.S. 
real property interest occurring after the entry into force of this Conven- 
tion. If A’s transfer to X had instead occurred after the entry into force of 
this Convention, A would be entitled to the benefits of paragraph 9, pursu- 
ant to subparagraph 9(a), with respect to U.S. taxation of that portion of 
the gain resulting from the transfer to X that is attributable on a monthly 
basis to the period ending on December 31 of the year in which the Con- 
vention enters into force (or a greater portion of the gain as 1s shown to the 
satisfaction of the U.S. competent authority). X would be entitled to the 
benefits of paragraph 9 pursuant to subparagraph 9(b), upon a subsequent 
disposition of the U.S. real property interest. 


Example 2. 


The facts are the same as in Example 1, except that A is a corporation 
which is resident in Canada. Assuming that the transfer of the U.S. real 
property interest to X is a section 351 transaction or a tax-free reorganiza- 
tion for U.S: tax purposes, the results are the same as in Example I. 


Example 3. 


The facts are the same as in Example 1, except that X is a U.S. corpora- 
tion. If the transfer to X by A took place on January 1, 1982, A’s gain on 
the transfer to X would be exempt from tax under Article VIII of the 1942 
Convention and A would be entitled to the benefits of paragraph 9, pursu- 
ant to subparagraph 9(b), upon a subsequent disposition of the stock of X 
occurring after the entry into force of this Convention. If the transfer to X 
by A took place after the entry into force of this Convention, A would be 
entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with 
respect to U.S. taxation (if any) of the gain resulting from the transfer to 
X, and would also be entitled to the benefits of paragraph 9; pursuant to 
subparagraph 9(b), upon a subsequent disposition of the stock of X. For 
several reasons, including the fact that X is a U.S. corporation, paragraph 
9 has no impact on the U.S. tax consequences of a subsequent disposition 
by X of the U.S. real property interest in either case. 


Example 4. 


B, a corporation resident in Canada, owns all of the stock of C, which is 
also a corporation resident in Canada. C owns a U.S. real property interest. 
After the Convention enters into force, B liquidates C in a section 332 
liquidation. The transaction is treated as a non-recognition transaction for 
U.S. tax purposes under the definition of a non-recognition transaction de- 
scribed above. C€ is entitled to the benefits of paragraph 9, pursuant to sub- 
paragraph 9(a), with respect to gain taxed (if any) under section 897(d), 
and B is entitled to the benefits of paragraph 9, pursuant to subparagraph 
9(b), upon a subsequent disposition of the U.S. real property interest. Gen- 
erally, the United States would not subject B to tax upon the liquidation of 
C 


Example 5. 


The facts are the same as in Example 4, except that C is a U.S. corpora- 
tion. B is entitled to the benefits of paragraph 9, pursuant to subparagraph 
9(a), with respect to U.S. taxation (if any) of the gain resulting from the 
liquidation of C. B is not entitled to the benefits of paragraph 9 upon a 
subsequent disposition of the U.S. real property interest since that asset 
was held after September 26, 1980 by a person who was not a resident of 
Canada. The U.S. tax. consequences to C are governed by the internal law 
of the United States. 


Example 6. 


D, an individual resident of the United States, owns Canadian real estate. 
On January 1, 1982, D transfers the Canadian real estate to E, a corpora- 
tion resident in Canada, in exchange for all of E’s stock. This transfer is 
treated as a taxable transaction under the Income Tax Act of Canada. How- 
ever, D’s gain on the transfer is exempt from Canadian tax under Article 
VIII of the 1942 Convention. D is not entitled to the benefits of subpara- 
graph 9(b) upon a subsequent disposition of the stock of E since the stock 
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was not transferred in a transaction which was a non-recognition transac- 
tion for Canadian tax purposes. E is not entitled to Canadian benefits 
under this paragraph since, inter alia, it is a Canadian resident. (However, 
under Canadian law, both D and E would have a basis for tax purposes 
equal to the fair market value of the property at the time of D’s transfer). If 
the transfer to E had taken place after entry into force of this Convention, 
D would be entitled to the benefits of paragraph 9, pursuant to subpara- 
graph 9(a), with respect to Canadian tax resulting from the transfer to E, 
but would not be entitled to the benefits of subparagraph 9(b) upon a sub- 
sequent disposition of the E stock. (Note that E could seek to have the 
transaction treated as a non-recognition transaction under paragraph 8 of 
this Article, with the result that, if the competent authority agrees, D will 
take a carryover basis in the stock of E and be entitled to the benefits of 
subparagraph 9(b) upon a subsequent disposition thereof). 


Example 7. 


The facts are the same as in Example 6, except that E is a U.S. corpora- 
tion. This transaction is also a recognition event under Canadian law at the 
shareholder level. The results are generally the same as in Example 6. 
However, if the transfer to E had been granted non-recognition treatment 
in Canada pursuant to paragraph 8, both D and E would be entitled to the 
benefits of paragraph 9 for Canadian tax purposes, pursuant to subpara- 
graph 9(b), upon subsequent dispositions of the stock of E or the Canadian 
real estate, respectively. 


Example 8. 


F, an individual resident of the United States, owns all of the stock of G, a 
Canadian corporation, which in turn owns Canadian real estate. F causes 
G to be amalgamated in a merger with another Canadian corporation. This 
is a non-recognition transaction under Canadian law and F is entitled for 
Canadian tax purposes, to the benefits of paragraph 9, pursuant to subpara- 
graph 9(b), upon a subsequent disposition of the stock of the other Cana- 
dian corporation. 


Example 9. 


H, a U.S. corporation, owns all of the stock of J, another U.S. corporation. 
J owns Canadian real estate. H liquidates J. For Canadian tax purposes, no 
tax is imposed on H as a result of the liquidation and H receives a fair 
market value basis in the Canadian real estate. Accordingly, since gain has 
been forgiven due to the fair market value basis (rather than postponed in 
a non-recognition transaction), H would not be entitled to the benefits of 
subparagraph 9(b) upon the subsequent disposition of the Canadian real 
estate. Canada would impose a tax on J, but J would be entitled to the 
benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to Ca- 
nadian tax. imposed on the liquidation. 


Example 10. 


The facts are the same as in Example 9, except that J is a Canadian corpo- 
ration, Paragraph 9 does not affect the Canadian taxation of J. While H is 
subject to Canadian tax on the liquidation of J, H is entitled to the benefits 
of paragraph 9, pursuant to subparagraph 9(a), with respect to such Cana- 
dian taxation. H will take a fair market value basis (rather than have gain 
postponed in a non-recognition transaction) in the Canadian real estate for 
Canadian tax purposes and is thus not entitled to the benefits of paragraph 
9 upon a subsequent disposition of the Canadian real estate (since, inter 
alia, the gain has been forgiven due to the fair market value basis). 


Example 11. 


K, a U.S. corporation, owns the stock of L, another U.S. corporation, 
which in turn owns Canadian real estate. K causes L to be merged into 
another U.S. corporation. For Canadian tax purposes, such a transaction is 
treated as a recognition event, but Canada will not impose a tax on K 
under its internal law. Canada would impose tax on L, but L is entitled to 
the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to 
Canadian taxation of gain resulting from the merger. The acquiring U.S. 
corporation would take a fair market value basis in the Canadian real es- 
tate, and would thus not be entitled to the benefits of subparagraph 9(b) 
upon a subsequent disposition of the real estate. (Note that the acquiring 
U.S. corporation could seek to obtain non-recognition treatment under par- 
agraph 8 of this Article, with the result that, if approved by the competent 
authority, it would obtain a carryover basis in the property and be entitled 
to the benefits of subparagraph 9(b) upon.a subsequent disposition of the 
Canadian real estate). 


Paragraph 9 provides that where a resident of Canada or the United States 
is subject to tax pursuant to Article XIII in the other Contracting State on 
gains from the alienation of a capital asset, and if the other conditions of 
paragraph 9 are satisfied, the amount of the gain shall be reduced for tax 
purposes in that other State by the amount of the gain attributable to the 


\ Sic. Should read “period” — ed. 
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period during which the property was held up to and including December 
31 of the year in which the documents of ratification are exchanged. The 
gain attributable to such person! is normally determined by dividing the 
total gain by the number of full calendar months the property was held by 
such person, including, in the case of an alienation described in paragraph 
9(b), the number of months in which a predecessor in interest held the 
property, and multiplying such monthly amount by the number of full cal- 
endar months ending on or before December 31 of the year in which the 
instruments of ratification are exchanged. 


Upon a clear showing, however, a taxpayer may prove that a greater por- 
tion of the gain was attributable to the specified period. Thus, in the 
United States the fair market value of the alienated property at the treaty 
valuation date may be established under paragraph 9 in the manner and 
with the evidence that is generally required by U.S. Federal income, es- 
tate, and gift tax regulations. For this purpose a taxpayer may use valid 
appraisal techniques for valuing real estate such as the comparable sales 
approach (see Rev. Proc. 79-24, 1979-1 C.B. 565) and the reproduction 
cost approach. If more than one property is alienated in a single transac- 
tion each property will be considered individually. 


A taxpayer who desires to make this alternate showing for U.S. tax pur- 
poses must so indicate on his U.S. income tax return for the year of the 
sale or exchange and must attach to the return a statement describing the 
relevant evidence. The U.S. competent authority or his authorized delegate 
will determine whether the taxpayer has satisfied the requirements of para- 
graph 9. 


The amount of gain which is reduced by reason of the application of para- 
graph 9 is not to be treated for U.S. tax purposes as an amount of 
“nontaxed gain” under section 1125(d)(2)(B) of FIRPTA, where that sec- 
tion would otherwise apply. (Note that gain not taxed by virtue of the 1942 
Convention is “nontaxed gain”). 


U.S. residents, citizens and former citizens remain subject to U.S. taxation 
on gains as provided by the Code notwithstanding the provisions of Arti- 
cle XIII, other than paragraphs 6 and 7. See paragraphs 2 and 3(a) of Arti- 
cle XXIX (Miscellaneous Rules). 


History: Para: 9 amended by 1983 Protocol, article VI, para. 3. 


Definitions: “competent authority” — Art. III:1(g); “permanent estab- 
lishment” — Art. V:1; “person” — Art. II:1(e), ITCIA 3, Jnterpretation 
Act 35(1); “property’ —ITCIA 3, ITA 248(1); “resident”? —ITCIA 3, 
ITA 250; “resident of a Contracting State” — Art. IV:1; “State’’ — Art. 
II:1(1). 

Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


1.T. Technical News: No. 4 (article XII:9 of the Canada—U.S. tax 
convention (1980). 


Selected Cases [Art. XIII]: Angoss International Ltd. v. R., [1999] 2 
C.T.C. 2259 (TCC) (Copyright payments for computer software exempt 
from withholding tax). 


Article XIV — Independent Personal 
Services 


Income derived by an individual who is a resident of a 
Contracting State in respect of independent personal ser- 
vices may be taxed in that State. Such income may also 
be taxed in the other Contracting State if the individual 
has or had a fixed base regularly available to him in that 
other State but only to the extent that the income is attrib- 
utable to the fixed base. 


Technical Explanation [1984]: 


Article XIV concerns the taxation of income derived by an individual in 
respect of the performance of independent personal services. Such income 
may. be taxed in the Contracting State-of which such individual! is a resi- 
dent. It may also be taxed in the other Contracting State if the individual 
has or had a fixed base regularly available to him in the other State for the 
purpose of performing his activities, but only to the extent that the income 
is attributable to that fixed base. The use of the term “has or had” ensures 
that a Contracting State in which a fixed base existed has the right to tax 
income attributable to that fixed base even if there is a delay between the 
termination of the fixed base and the receipt or accrual of such income. 


Unlike Article VII of the 1942 Convention, which provides a limited ex- 
emption from tax at source on income from independent personal services, 


2457 


Art. XIV 


Article XIV does not restrict the exemption to persons present in the State 
of source for fewer than 184 days. Furthermore, Article XIV does not al- 
low the $5,000 exemption at source of the 1942 Convention, which was 
available even if services were performed through a fixed base. However, 
Article XIV provides complete exemption at source if a fixed base does 
not exist. 

Related Provisions: ITA 146(1)“earned income”(c) — Income ex- 
empted by tax treaty is not earned income of a non-resident for RRSP 
purposes. 

Selected Cases [Art. XIV]: Wolf v. R., [2002] 3 C.T.C. 3 (FCA); rev’g 
[2001] 1 C.T.C. 2172 (TCC) (Tests for independent contractor status 
considered); Dudney v. R., [2000] 2 C.T.C. 56 (FCA); aff?g [1999] | 
C.T.C. 2267 (TCC) (Taxpayer had no “fixed base’). 

Definitions: “individual” — ITCIA 3, ITA 248(1);. “resident of, a Con- 
tracting State” — Art, IV:1; “State” — Art. III:1(i). 

1.T. Technical News: No. 18 (Dudney case); No. 22 (international 
taxation). 


Article XV — Dependent Personal 
Services 


1. Subject to the provisions of Articles XVIII (Pensions 
and Annuities) and XIX (Government Service), salaries, 
wages and other similar remuneration derived by a resi- 
dent of a Contracting State in respect of an employment 
shall be taxable only in that State unless the employment 
is exercised in the other Contracting State. If the employ- 
ment is so exercised, such remuneration as is derived 
therefrom may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph | provides that, in general, salaries, wages, and other similar 
remuneration derived by a resident of a Contracting State in respect of an 
employment are taxable only in that State unless the employment is exer- 
cised in the other Contracting State. If the employment is exercised in the 
other Contracting State, the entire remuneration derived therefrom may be 
taxed in that other State but only if, as provided. by paragraph 2, the recipi- 
ent is present in the other State for a period or periods exceeding 183 days 
in the calendar year, or the remuneration is borne by an employer who is a 
resident of that other State or by a permanent establishment or fixed base 
which the employer has in that other State. However, in all cases where 
the employee earns $10,000 or less in the currency: of the State of source, 
such earnings are exempt from tax in that State. “Borne by” means allowa- 
ble as a deduction in computing taxable income. Thus, if a Canadian resi- 
dent individual employed at the Canadian permanent establishment of a 
U.S. company performs services in the United States, the income earned 
by the employee from such services is not exempt from U.S. tax under 
paragraph | if such income exceeds $10,000 (U.S.) because the U.S. com- 
pany is entitled to a deduction for such wages in computing its taxable 
income. 


Definitions: “employment” — ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. III:1(i). 


2. Notwithstanding the provisions of paragraph 1, remu- 
neration derived by a resident of a Contracting State in 
respect of an employment exercised in a calendar year in 
the other Contracting State shall be taxable only in the 
first-mentioned State if: 


(a) such remuneration does not exceed ten thousand 
dollars ($10,000) in the currency of that other State; or 


(b) the recipient is present in the other Contracting 
State for a period or periods not exceeding in the ag- 
gregate 183 days in that year and the remuneration is 
not borne by an employer who is a resident of. that 
other State or by a permanent establishment or a fixed 
base which the employer has in that other State. 


Technical Explanation [1984]: 
See Article XV, para. 1. 


Related Provisions: ITA 146(1)‘earned income’(c)— Income ex- 
empted by tax treaty is not earned income of a non-resident for RRSP 
purposes. 
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Definitions: “employer”, “employment” — ITCIA 3, ITA 248(1); “per- 
manent establishment” — Art. V:1; “resident of a Contracting State” — 
Art. IV:1; “State”? — Art. IT:1 (4). 


3. Notwithstanding the provisions of paragraphs | and 2, 
remuneration derived by a resident of a Contracting State 
in respect of an employment regularly exercised in more 
than one State on a ship, aircraft, motor vehicle or train 
operated by a resident of that Contracting State shall be 
taxable only in that State. 


Technical Explanation [1984]: 


Paragraph 3 provides that a resident of a Contracting State is exempt from 
tax in the other Contracting State with respect to remuneration derived in 
respect of an employment regularly exercised in more than one State on a 
ship, aircraft, motor vehicle, or train operated by a resident of the tax- 


| payer’s State of residence. The word “regularly” is intended to distinguish 


crew members from persons occasionally employed on a ship, aircraft, 
motor vehicle, or train. Only the Contracting State of which the employee 
and operator are resident has the right to tax such remuneration. However, 
this provision is subject to the “saving clause” of paragraph 2 of Article 
XXIX (Miscellaneous Rules), which permits the United States to tax its 
citizens despite paragraph 3. 

Article XV states that its provisions are overridden by the more specific 


rules of Article XVIII (Pensions and Annuities) and Article XIX (Govern- 
ment Services). 


Related Provisions: Art. III: 1(h) — Meaning of “international traffic”’; 
ITA 146(1)“earned. income’’(c) — Income exempted by tax treaty is not 
earned income of a non-resident for RRSP purposes. 


Definitions: “employment” — ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. [V:1; “State” — Art. III:1(i). 


Article XVI — Artistes and Athletes 


1. Notwithstanding the provisions of Articles XIV (Inde- 
pendent Personal Services) and XV (Dependent Personal 
Services), income derived by a resident of a Contracting 
State as an entertainer, such as a theatre, motion picture, 
radio or television artiste, or a musician, or as an athlete, 
from his personal activities as such exercised in the other 
Contracting State, may be taxed in that other State, except 
where the amount of the gross receipts derived by such 
entertainer or athlete, including expenses reimbursed to 
him or borne on his behalf, from such activities do not 
exceed fifteen thousand dollars ($15,000) in the currency 
of that other State for the calendar year concerned. 


Technical Explanation [1984]: 


Article XVI concerns income derived by a resident of a Contracting State 
as an entertainer, such as a theatre, motion picture, radio, or television 
artiste, or a musician, or as an athlete, from his personal activities as such 
exercised in the other Contracting State. Article XVI overrides Articles 
XIV (Independent Personal Services) and XV (Dependent Personal Ser- 
vices) to allow source basis taxation of an entertainer or athlete in cases 
where the latter Articles would not permit such taxation. Thus, paragraph 
| provides that certain income of an entertainer or athlete may be taxed in 
the State of source in all cases where the amount of gross receipts derived 
by the entertainer or athlete, including expenses reimbursed to him: or 
borne on his behalf; exceeds $15,000 in the currency of that other State for 
the calendar year concerned. For example, where a resident of Canada 
who is an entertainer derives income from his personal activities as an 
entertainer in the United States, he is taxable in the United States on all 
such income in any case where his gross receipts are greater than $15,000 
for the calendar year. Article XVI does not restrict the right-of the State of 
source to apply the provisions of Articles XIV and XV. Thus, an enter- 
tainer or athlete resident in a Contracting State and earning $14,000 in 
wages borne by a permanent establishment in the other State may be taxed 
in the other State as provided in Article XV. 


Related Provisions: ITA 146(1)“earned income”(c) — Income ex- 
empted by tax treaty is not earned income of a non-resident for RRSP 
purposes. 


Definitions: “resident of a Contracting State’ — Art. IV:1; “State” — 
Art. IlI:1(i). 
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2. Where income in respect of personal activities exer- 
cised by an entertainer or an athlete in his capacity as 
such accrues not to the entertainer or athlete but to an- 
other person, that income may, notwithstanding the provi- 
sions of Articles VII (Business Profits), XIV (Indepen- 
dent Personal Services) and XV (Dependent Personal 
Services), be taxed in the Contracting State in which the 
activities of the entertainer or athlete are exercised. For 
the purposes of the preceding sentence, income of an en- 
tertainer or athlete shall be deemed not to accrue to an- 
other person if it is established that neither the entertainer 
or athlete, nor persons related thereto, participate directly 
or indirectly in the profits of such other person in any 
manner, including the receipt of deferred remuneration, 
bonuses, fees, dividends, partnership distributions or 
other distributions. 


Technical Explanation [1984]: 


Paragraph 2 provides that where income in respect of personal activities 
exercised by an entertainer or an athlete accrues not to the entertainer or 
athlete himself but to another person, that income may, notwithstanding 
the provisions of Article VII (Business Profits), Article XTV, and Article 
XV, be taxed in the Contracting State in which the activities are exercised. 
The anti-avoidance rule of paragraph 2 does not apply if it is established 
by the entertainer or athlete that neither he nor persons related to him par- 
ticipate directly or indirectly in the profits of the other person in any man- 
ner, including the receipt.of deferred remuneration, bonuses, fees, divi- 
dends, partnership distributions, or other distributions. 


Thus, if an entertainer who is a resident of Canada is under contract with a 
company and the arrangement between the entertainer and the company 
provides for payments to the entertainer based on the profits of the com- 
pany, all of the income of the company attributable to the performer’s U.S. 
activities may be taxed in the United States irrespective of whether the 
company maintains a permanent establishment in the United States. Para- 
graph 2 does not affect the rule of paragraph | that applies to the enter- 
tainer or athlete himself. 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); 
“related” — ITCIA 3, ITA 251(2)-(6). 


3. The provisions of paragraphs | and 2 shall not apply to 
the income of: 


(a) an athlete in respect of his activities as an em- 
ployee of a team which participates in a league with 
regularly scheduled games in both Contracting States; 
or 


(b) a team described in subparagraph (a), 
Technical Explanation [1984]: 


Paragraph 3 provides that paragraphs | and 2 of Article XVI do not apply 
to the income of an athlete in respect of an employment with a team which 
participates in a league with regularly scheduled games in both Canada 
and the United States, nor do those paragraphs apply to the income of such 
a team. Such an athlete is subject to the rules of Article XV. Thus, the 
athlete’s remuneration would be exempt from tax in the Contracting State 
of source if he is a resident of the other Contracting State and earns 
$10,000 or less in the currency of the State of source, or if he is present in 
that State for a period or periods not exceeding in the aggregate 183 days 
in the calendar year, and his remuneration is not borne by a resident of that 
State or a permanent establishment or fixed base in that State. In addition, 
a team described in paragraph 3 may not be taxed in a Contracting State 
under paragraph 2 of this Article solely by reason of the fact that a mem- 
ber of the team may participate in the profits of the team through the re- 
ceipt of a bonus based, for example, on ticket sales. The employer may be 
taxable pursuant to other articles of the Convention, such as Article VII. 


History: Para. 3 amended by 1983 Protocol, article VII, para. 1. 
Definitions: “employee” — ITCIA 3, ITA 248(1). 


4. Notwithstanding the provisions of Articles XIV (Inde- 
pendent Personal Services) and XV (Dependent Personal 
Services) an amount paid by a resident of a Contracting 
State to a resident of the other Contracting State as an in- 
ducement to sign an agreement relating to the perform- 
ance of the services of an athlete (other than an amount 


Art. XVII 


referred to in paragraph | of Article XV (Dependent Per- 
sonal Services) may be taxed in the first-mentioned State, 
but the tax so charged shall not exceed 15 per cent of the 
gross amount of such payment. 


Technical Explanation [1984]: 


Paragraph 4 provides that, notwithstanding Articles XIV and XV, an 
amount paid by a resident of a Contracting State to a resident of the other 
State as an inducement to sign an agreement relating to the performance of 
the services of an athlete may be taxed in the first-mentioned State. How- 
ever, the tax imposed may not exceed 15 percent of the gross amount of 
the payment. The provision clarifies the taxation of signing bonuses in a 
manner consistent with their treatment under U.S. interpretations of the 
1942 Convention. Amounts paid as salary or other remuneration for the 
performance of the athletic services themselves are not taxable under this 
provision, but are subject to the provisions of paragraphs | and 3 of this 
Article, or Articles XIV or XV, as the case may be. The paragraph covers 
all amounts paid (to the athlete or another person) as an inducement to 
sign an agreement for the services of an athlete, such as a bonus: to sign a 
contract not to perform for other teams. An amount described in this para- 
graph is not to be included in determining the amount of gross receipts 
derived by an athlete in a calendar year for purposes of paragraph |. Thus, 
if an athlete receives a $50,000 signing bonus and a $12,000 salary for a 
taxable year, the State of source would not be entitled to tax the salary 
portion of the receipt of the athlete for that year under paragraph | of this 
Article. 


History: Para. 4 added by 1983 Protocol, article VII, para. 2. 
Definitions: “resident of a Contracting State” — Art. IV:1; ‘State’ — 
Art. II:1(4). 


Selected Cases [Art. XVI]: Cheek v. R., [2002] 1 C.T.C. 2115 (TCC) 
(Sports journalist was not an “artiste” for purposes of Convention and not 
subject to tax in-‘Canada); Sumner vy. R., [2000] 2 C.T.C. 2359 (TCC) (Per- 
former’s “loan-out” company subject to Canadian tax). 


Article XVII — Withholding of Taxes in 
Respect of Personal Services 


1. Deduction and withholding of tax on account of the tax 
liability for a taxable year on remuneration paid to an in- 
dividual who is a resident of a Contracting State (includ- 
ing an entertainer or athlete) in respect of the performance 
of independent personal services in the other Contracting 
State may be required by that other State, but with respect 
to the first five thousand dollars ($5,000) in the currency 
of that other State, paid as remuneration in that taxable 
year by each payer, such deduction and withholding shall 
not exceed 10 per cent of the payment. 


Technical Explanation [1984]: 


Article XVII confirms that a Contracting State may require withholding of 
tax on account of tax-liability with respect to remuneration paid to an indi- 
vidual who is a resident of the other Contracting State, including an enter- 
tainer or athlete, in respect of the performance of independent personal 
services in the first-mentioned State. However, withholding with respect 
to the first $5,000 (in the currency of the State of source) of such remuner- 
ation paid in that taxable year by each payor shall not exceed 10 percent of 
such payment. In the United States, the withholding described in para- 
graph | relates to withholding with respect to income tax liability and does 
not relate to withholding with respect to other taxes, such as social secur- 
ity taxes. Nor is the paragraph intended to suggest that withholding in cir- 
cumstances not specifically mentioned, such as withholding with respect 
to dependent personal services, is precluded by the Convention. 


Definitions: “resident of a Contracting State’ — Art. [V:1; “State” — 
Art. T:1(@). 


2. Where the competent authority of a Contracting State 
considers that an amount that would otherwise be de- 
ducted or withheld from any amount paid or credited to 
an individual who is a resident of the other Contracting 
State in respect of the performance of personal services in 
the first-mentioned State is excessive in relation to the es- 
timated tax liability for the taxable year of that individual 
in the first-mentioned State, it may determine that a lesser 
amount will be deducted or withheld. 
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Technical Explanation [1984]: 


Paragraph 2 provides that in any case where the competent authority of 
Canada or the United States believes that withholding with respect to re- 
muneration for the performance of personal services is excessive in rela- 
tion to the estimated tax liability of an individual to that State for a taxable 
year, it may determine that a lesser amount will be deducted or withheld. 
In the case of independent personal services, paragraph 2 may thus result 
in a lesser withholding than the maximum authorized by paragraph 1. 


Definitions: “individual” —ITCIA 3, ITA 248(1); “person” — Art. 
Il: 1(e), IFCIA 3, Interpretation Act 35(1); “resident of a Contracting 
State” — Art. IV:1; “State” — Art. 1:1). 


3. The provisions of this Article shall not affect the liabil- 
ity of a resident of a Contracting State referred to in para- 
graph | or 2 for tax imposed by the other Contracting 
State. 


Technical Explanation [1984]: 


Paragraph 3 states that the provisions of Article XVII do not affect the 
liability of a resident of a Contracting State for taxes imposed by the other 
Contracting State. The Article deals only with the method of collecting 
taxes and not with substantive tax liability. 


Article XVIIA of the 1942 Convention authorizes the issuance of regula- 
tions to specify circumstances under which residents of the United States 
temporarily performing personal services in Canada may be exempted 
from deduction and withholding of United States tax. This provision is 
omitted from the Convention as unnecessary. The Code and regulations 
provide sufficient authority to avoid excessive withholding of U.S. income 
tax. Further, paragraph 2 provides for adjustments in the amount of with- 
holding where appropriate. 


Definitions: “resident of a Contracting State” — Art. IV:1. 


History: The title of Article XVII and para. 2 amended by 1983 Protocol, 
article VIII. 


Article XVIIl — Pensions and Annuities 


1. Pensions and annuities arising in a Contracting State 
and paid to a resident of the other Contracting State may 
be taxed in that other State, but the amount of any such 
pension that would be excluded from taxable income in 
the first-mentioned State if the recipient were a resident 
thereof shall be exempt from taxation in that other State. 


Technical Explanation [1984]: 


Paragraph | provides that a resident of a Contracting State is taxable in 
that State with respect to pensions and annuities arising in the other Con- 
tracting State. However, the State of residence shall exempt from taxation 
the amount of any such pension that would be excluded from taxable in- 
come in the State of source if the recipient were a resident thereof. Thus, if 
a $10,000 pension payment arising in a Contracting State is paid to a resi- 
dent of the other Contracting State and $5,000 of such payment would be 
excluded from taxable income as a return of capital in the first-mentioned 
State if the recipient were a resident of the first-mentioned State, the State 
of residence shall exempt from tax $5,000 of the payment. Only $5,000 
would be so exempt even if the first-mentioned State would also grant a 
personal allowance as a deduction from gross income if the recipient were 
a resident thereof. Paragraph 1 imposes no such restriction with respect to 
the amount that may be taxed in the State of residence in the case of 
annuities. 


History: Para. 1 amended by 1983 Protocol, article IX, para. 1. 


Selected Cases [Art. XVIII:1]: Coblentz v. Canada, [1996] 3 C.T.C. 
295 (FCA) (No double taxation involved in taxation of lump-sum payment 
of pension). 


Definitions: “annuities” — Art. XVIIL:4, ITCIA 5; “pension” — Art. 
XVIUI:3, ITCIA 5; “State”? — Art. III:1(i); “taxable income” — ITCIA 3, 
ITA 248(1). 


2. However: 


(a) pensions may also be taxed in the Contracting 
State in which they arise and according to the laws of 
that State; but if a resident of the other Contracting 
State is the beneficial owner of a periodic pension 


Canada—U.S. Tax Convention 


payment, the tax so charged shall not exceed 15 per 
cent of the gross amount of such payment; and 


(b) annuities may also be taxed in the Contracting 
State in which they arise and according to the laws of 
that State; but if a resident of the other Contracting 
State is the beneficial owner of an annuity payment, 
the tax so charged shall not exceed 15 per cent of the 
portion of such payment that would not be excluded 
from taxable income in the first-mentioned State if the 
beneficial owner were a resident thereof. 


Technical Explanation [1984]: 


Paragraph 2 provides rules with respect to the taxation of pensions and 
annuities in the Contracting State in which they arise. If the beneficial 
owner of a periodic pension payment is a resident of the other Contracting 
State, the tax imposed in the State of source is limited to 15 percent of the 
gross amount of such payment. Thus, the State of source is not required to 
allow a deduction or exclusion for a return of capital to the pensioner, but 
its tax is limited in amount in the case of a periodic payment. Other pen- 
sion payments may be taxed in the State of source without limit. 


In the case of annuities beneficially owned by a resident of a Contracting 
State, the Contracting State of source is limited to a 15 percent tax on the 
portion of the payment that would not be excluded from taxable income 
(i.e., as a return of capital) in that State if the beneficial owner were a 
resident. thereof. 


History: Subpara. 2(b) amended by 1983 Protocol, article IX, para. 2. 


Definitions: “annuities”, “annuity” — Art. XVIII:4, ITCIA 5; “pen- 
sion” — Art. XVIII:3, ITCIA 5; “periodic pension payment” — ITCIA 5; 
“State” — Art. III:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


Information Circulars: 75-6R: Required withholding from amounts 
paid to non-resident persons performing services in Canada. 


3. For the purposes of this Convention, the term “‘pen- 


_sions”’ includes any payment under a superannuation, 


pension or other retirement arrangement, Armed Forces 
retirement pay, war veterans pensions and allowances and 
amounts paid under a sickness, accident or disability plan, 
but does not include payments under an income-averag- 
ing annuity contract or, except for the purposes of Article 
XIX (Government Service), any benefit referred to in par- 
agraph 5. 

Technical Explanation [1997 Protocol]: 


Paragraph | of Article 2 of the Protocol amends paragraph 3 of Article 
XVII (Pensions and Annuities) of the Convention to clarify that social 
security benefits paid by one Contracting State in respect of services ren- 
dered to that State or a subdivision or authority of that State are subject to 
the rules set forth in paragraph 5 of Article XVIII, and are not subject to 
Article XIX (Government Service). Thus, all social security benefits paid 
by a Contracting State will be subject to the same rules, regardless of 
whether the services. were rendered to a private sector employer, the gov- 
ernment, or both. 


Technical Explanation [1995 Protocol]: 


Article 9 of the Protocol amends Article XVIII (Pensions and Annuities) 
of the Convention. Paragraph 3 of Article XVIII defines the term “pen- 
sions” for purposes of the Convention, including the rules for the taxation 
of cross-border pensions in paragraphs | and 2 of the Article, the rules in 
paragraphs 2 and 3 of Article XXI (Exempt Organizations) for certain in- 
come derived by pension funds, and the rules in paragraph 1(b)(i) of Arti- 
cle IV (Residence) regarding the residence of pension funds and certain 
other entities. The Protocol amends the present definition by substituting 
the phrase “other retirement arrangement” for the phrase “retirement 
plan.” The purpose of this change is to clarify that the definition of “pen- 
sions” includes, for example, payments from Individual Retirement Ac- 
counts (IRAs) in the United States and to provide that “pensions” includes, 
for example, Registered Retirement Savings Plans (RRSPs) and Regis- 
tered Retirement Income Funds (RRIFs) in Canada. The term “pensions” 
also would include amounts paid by other retirement plans or arrange- 
ments, whether or not they are qualified plans under U.S. domestic law; 
this would include, for example, plans and arrangements described in sec- 
tion 457 or 414(d) of the Jnternal Revenue Code. 


Technical Explanation [1984]: 


Paragraph 3 defines the term “pensions” for purposes of the Convention to 
include any payment under a superannuation, pension, or retirement plan, 
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Armed Forces retirement pay, war veterans pensions and allowances, and 
amounts paid under a sickness, accident, or disability plan. Thus, the term 
“pension” includes pensions paid by private employers as well as any pen- 
sion paid by a Contracting State in respect of services rendered to that 
State. A pension for government service is covered. The term “pensions” 
does not include payments under an income averaging annuity contract or 
benefits paid under social security legislation. The latter benefits are taxed, 
pursuant to paragraph 5, only in the Contracting State paying the benefit. 
Income derived from an income averaging annuity contract is taxable pur- 
suant to the provisions of Article XXII (Other Income). 


Related Provisions: ITCIA 5.1 — Definition of “pension”. 


History: Para. 3 amended by 1997 Protocol, article 2(1), in force Decem- 
ber 16, 1997 (the day instruments of ratification were exchanged). See Ar- 
ticle 3 of the Protocol reproduced under Art. XVIII(5) for further informa- 
tion on the application of the amendment. The para. formerly read: 


3. For the purposes of this Convention, the term “pensions” includes 
any payment under a superannuation, pension or other retirement 
arrangement, Armed Forces retirement pay, war veterans pensions 
and allowances and amounts paid under a sickness, accident or disa- 
bility plan, but does not include payments under an income-averag- 
ing annuity contract or any benefit referred to in paragraph 5. 


Para. 3 amended by 1995 Protocol, article 9(1), generally effective for tax- 
ation years beginning on or after January 1, 1996 (see Art. 21(2)(a) under 
“Application of the 1995 Protocol” above). Para. 3 formerly read: 


3. For the purposes of this Convention, the term “pensions” includes 
any payment under a superannuation, pension or retirement plan, 
Armed Forces retirement pay, war veterans pensions and_al- 
lowances and amounts paid under a sickness, accident or disability 
plan, but does not include payments under an income-averaging an- 
nuity contract or any benefit referred to in paragraph 5, 


Definitions: “income-averaging annuity contract’? —ITCIA 3, ITA 
248(1); “pension” — ITCIA 5. 


4. For the purposes of the Convention, the term ‘‘annui- 
ties” means a stated sum paid periodically at stated times 
during life or during a specified number of years, under 
an obligation to make the payments in return for adequate 
and full consideration (other than services rendered), but 
does not include a payment that is not a periodic payment 
or any annuity the cost of which was deductible for the 
purposes of taxation in the Contracting State in which it 
was acquired. 


Technical Explanation [1984]: 


Paragraph 4 provides that, for purposes of the Convention, the term “annu- 
ities” means a stated sum paid periodically at stated times during life or 
during a specified number of years, under an obligation to make payments 
in return for adequate and full consideration other than services rendered. 
The term does not include a payment that is not periodic or any annuity 
the cost of which was deductible for tax purposes in the Contracting State 
where the annuity was acquired. Items excluded from the definition of 
“annuities” are subject to the rules of Article XXII. 


Related Provisions: ITCIA 5 — Definition of “annuity”. 
Definitions: “annuity” — ITCIA 5. 


5. Benefits under the social security legislation in a Con- 
tracting State (including tier | railroad retirement benefits 
but not including unemployment benefits) paid to a resi- 
dent of the other Contracting State shall be taxable only in 
that other State, subject to the following conditions: 


(a) a benefit under the social security legislation in the 
United States paid to a resident of Canada shall be tax- 
able in Canada as though it were a benefit under the 
Canada Pension Plan, except that 15 per cent of the 
amount of the benefit shall be exempt from Canadian 
tax; and 


(b) a benefit under the social security legislation in 
Canada paid to a resident of the United States shall be 
taxable in the United States as though it were a benefit 
under the Social Security Act, except that a type of 
benefit that is not subject to Canadian tax when paid to 


Art. XVIII 


residents of Canada shall be exempt from United 
States tax. | 


Application of 1997 Protocol: S.C. 1999, c. 22, s. 83, applicable to the 
1996 and 1997 taxation years, provides special rules for the application of 
the 1997 Protocol to the Canada-U.S. Income Tax Convention. It reads as 
follows: 


83. (1) Definitions — The definitions in this subsection apply in 
this Part. 


“Convention” has the meaning assigned by section 2 of the Canada- 
United States Tax Convention Act, 1984. 


“creditable United States tax” of an individual for a taxation year 
means an amount 


(a) that was paid to the government of the United States by or 
on behalf of the individual, at a time when the individual was 
resident in Canada, on account of United States tax on the indi- 
vidual’s United States social security benefits for the year; 


(b) that would have been so payable to that government if the 
Convention had not been amended by the Protocol signed at Ot- 
tawa on July 29, 1997; and 


(c) that is refundable by that government under the terms of the 
Convention. 


“United States social security benefits” of an individual for a partic- 
ular taxation year includes 


(a) benefits of the United States Social Security Administration, 
and 


(b) tier 1 railroad benefits of the United States Railroad Retire- 
ment Board 


paid to or for the benefit of the individual in the particular year (but 
does not include unemployment benefits) and, for the purpose of 
this definition, a benefit paid in a taxation year for the following 
taxation year is deemed to have been paid in that following year. 


(2) Additional Amount — Each individual who has paid creditable 
United States tax for a taxation year is deemed to have paid the 
amount of $50, on the individual’s balance-due day for the year, on 
account of the individual’s tax payable under Part I of the Income 
Tax Act for the year. 


(3) Interest — For the purpose of determining interest payable 
under the Income Tax Act by or to an individual, the individual’s 
creditable United States tax for a taxation year is deemed 


(a) to have been paid, on the individual’s balance-due day for 
the year, on account of the individual’s tax payable under Part I 
of the Act for the year; and 


(b) to have been refunded to the individual on the first day on 
which the Minister of National Revenue, in respect of the indi- 
vidual’s creditable United States tax, 


(i) pays an amount to or for the benefit of the individual, or 
(i1) applies an amount to a liability of the individual. 
Technical Explanation [1997 Protocol]: 


Paragraph 2 of Article 2 of the Protocol amends paragraph 5 of Article 
XVIII of the Convention, which provides rules for the taxation of social 
security benefits {including tier | railroad retirement benefits but not in- 
cluding unemployment benefits), and reverses changes made by the third 
protocol to the Convention, which was signed on March 17, 1995 and gen- 
erally took effect as of January 1, 1996 (the “1995 Protocol’). Under the 
Convention prior to amendment by the 1995 Protocol, the State of resi- 
dence of the recipient of social security benefits had the exclusive right to 
tax social security benefits paid by the other State on a net basis but ex- 
empted 50 percent of the benefit. This was changed by the 1995 Protocol. 
Under the 1995 Protocol, effective January 1, 1996 benefits paid under the 
U.S. or Canadian social security legislation to a resident of the other Con- 
tracting State (or, in the case of Canadian benefits, paid to a U.S. citizen) 
are taxable exclusively in the paying State. 


Canada and the United States impose different source-basis taxing regimes 
on social security benefits. Under Code section 871(a)(3), 85 percent of 
social security benefits paid to a nonresident alien are includible in gross 
income. The taxable portion of social security benefits is subject to the 
regular 30 percent withholding tax, with the result that the gross social 
security benefit is subject to an effective tax rate of 25.5 percent. This is a 
final payment of tax and Canadian recipients of U.S. social security bene- 
fits, regardless of their level of income, may not elect to be taxed in the 
United States on a net basis at graduated rates. 
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In Canada, social security benefits paid to nonresidents are subject to a 
general withholding tax of 25 percent. However, Canada permits U.S. re- 
cipients of Canadian benefits to file a Canadian tax return and pay tax at 
regular graduated rates on their net income. Asa result, low-income U.S. 
recipients of Canadian social security typically pay little or no tax on their 
benefits. 


The Protocol returns to a system of residence-based taxation in which so- 
cial security benefits are exclusively taxable in the State where the recipi- 
ent lives. Social security benefits will generally be taxed as if they were 
benefits paid under the social security legislation in the residence State. 
Therefore, social security benefits will be taxed on a net basis at graduated 
rates and low-income recipients will not pay any tax on these benefits. 
However, the Protocol modifies the residence State’s taxation of cross- 
border benefits in order to take into account how the benefits would have 
been taxed in the source State if paid to a resident of that State. 


In the case of Canadian recipients of U.S. social security benefits, the Pro- 
tocol provides that only 85 percent of these benefits will be subject to tax 
in Canada. This reflects the fact that, although in Canada social security 
benefits are fully includible, a maximum of 85 percent of United States 
social security benefits are includible in income for U.S. tax purposes. See 
Code section 86. This is also consistent with the taxation of social security 
benefits under the Convention prior to the effective date of the 1995 Proto- 
col, since at the time the pre-1996 rule was adopted the United States in- 
cluded a maximum of 50 percent of the social security benefits in income. 


In the case of U.S. recipients of Canadian social security benefits, the Pro- 
tocol provides that the benefits will be taxed.as if they were payments 
under the Social Security Act. Therefore, a maximum of 85 percent of the 
Canadian benefits will be included in the gross income of a U.S. recipient, 
even though the entire benefit would have been taxed by Canada if re- 
ceived by a Canadian resident. However, if the Canadian benefit is of a 
type that is not subject to Canadian tax when paid to a resident of Canada, 
it will not be subject to U.S. tax when received by a resident of the United 
States. This provision is necessary to take into account certain proposed 
changes, to Canada’s Old Age Security benefits. At present, Old Age Se- 
curity benefits paid to U.S. residents are subject to both ordinary Canadian 
income tax and an additional “recovery tax” that has the effect of means- 
testing the benefit. Canada has proposed to change the Old Age Security 
benefit system so that the benefit would be means-tested at source and not 
subject to the recovery tax. Because the amount of such future benefits 
will have already been reduced to take into account the recipient’s income, 
it would not be appropriate to subject such benefits to additional U.S. tax. 


[Application of the Protocol] 


Article 3 of the Protocol contains the rules for bringing the Protocol into 
force and giving effect to its provisions. 
Paragraph | 


Paragraph | provides for the ratification of the Protocol by, both Con- 
tracting States according to their constitutional and statutory requirements 
and instruments of ratification will be exchanged as soon as possible. 


In the United States, the process leading to ratification and entry into force 
is as follows: Once a protocol has been signed by authorized representa- 


tives of the two Contracting States, the Department of State sends the pro- | 


tocol! to the President who formally transmits it to the Senate for its advice 
and consent to ratification, which requires approval by two-thirds of the 
Senators present and voting. Prior to this vote, however, it generally has 
been the practice for the Senate Committee on Foreign Relations to hold 
hearings on the protocol and make a recommendation regarding its ap- 
proval to the full Senate. Both Government and private sector witnesses 
may testify at these hearings. After receiving the advice and consent of the 
Senate to ratification, the protocol is returned to the President for his sig- 
nature on the ratification document. The President’s signature on the docu- 
ment completes the process in the United States. 


Paragraph 2 


Paragraph 2 of Article 3 provides that the Protocol will enter into force on 
the date on which the instruments of ratification are exchanged. However, 
the date on which the Protocol enters into force will not be the date on 
which its provisions will take effect, Paragraph 2, therefore, also contains 
rules that determine when the provisions of the Protocol will have effect. 


Under paragraph 2(a), Article 1 of the Protocol will have effect as of April 
26, 1995. As discussed above, this is the date on which certain proposed 
amendments to Canadian Jaw would be effective. 


Under paragraph 2(b), Article 2 of the Protocol will have effect as of Janu- 
ary 1, 1996, which is the date as of which the changes to the taxation of 
social security benefits that were implemented by the 1995 Protocol be- 
came effective. Consequently, the source-basis taxation of social security 
benefits that was implemented by the 1995 Protocol will be retroactively 
eliminated and recipients of cross-border social security benefits will be 


Canada—U.S. Tax Convention 


entitled to a refund of any source-State tax withheld on their benefits for 
1996 and later years. This return to residence-basis taxation of social se- 
curity benefits means that some high-income recipients of cross-border be- 
nefits may be required to pay additional taxes to their State of residence if 
their average tax rate on these benefits in their State of residence is higher 
than the current rate of source-State withholding tax. It is only: for future 
years, however, that such high-income recipients of benefits will be sub- 
ject to a higher rate of tax. No one will be subject to a higher rate of tax 
for the retroactive period: If, as a result of the change, the residence-State 
tax would exceed the amount of the refund otherwise due, there will be 
neither a refund of source-State tax nor the imposition of additional resi- 
dence-State tax. 


Subparagraphs (b)(i) and (ii) provide rules that determine how the retroac- 
tive effect of the Protocol will generally be implemented for the year in 
which the Protocol enters into effect. As discussed below, these rules are 
required as a result of administrative limitations on the ability of the rele- 
vant Government organizations to effect the payment of refunds. With- 
holding taxes imposed by the United States on cross-border social security 
benefits are collected and administered by the Social Security Administra- 
tion (SSA), not the Internal Revenue Service (IRS).. However, any refunds 
of withholding tax improperly. collected on social security benefits are or- 
dinarily paid by the IRS. If the Protocol enters into force prior to Septem- 
ber | of a calendar year, it is possible for the SSA to pay refunds of the tax 
withheld for the entire year directly to the individual Canadian recipient. If 
the Protocol enters into force after August 31 of a calendar year, it will not 
be possible for SSA to pay refunds of tax withheld for that year and re- 
funds must be paid through the IRS. 


Paragraphs 3, 4 and 5 of Article 3 establish administrative procedures to 
govern the payment of refunds through the IRS, including rules to ensure 
that benefits will not be subject to a higher rate of tax in the residence 
State for the retroactive period. The taxes withheld on social security be- 
nefits paid for years after 1995 and prior to the calendar year in which the 
Protocol enters into force (referred to in the Protocol as “source-taxed' be- 
nefits”) will be subject to the refund procedures set forth in paragraphs 3, 
4, and 5, regardless of when the Protocol enters into force. Social security 
benefits paid for calendar years beginning after the Protocol enters into 
force will not be subject to the refund procedures set forth in paragraphs 3, 
4, and 5 because source State tax will not be withheld. 


If the Protocol enters into force after August 31 of a calendar year, subpar- 
agraph (b)(i) provides that social security benefits paid during such calen- 
dar year will be treated as benefits paid for calendar years ending before 
the year'in which the Protocol enters into force (and thus will be treated as 
“source-taxed benefits’’). In this case, the taxes withheld on these benefits 
will be subject to the refund procedures set forth in paragraphs 3, 4, and 5 
of Article 3 and these benefits will not be subject to a higher rate of resi- 
dence-State tax. If the Protocol enters into force before September | of a 
calendar year, subparagraph (b)(ii) provides that social security benefits 
paid during such calendar year will be treated as benefits paid for. calendar 
years beginning after the year in which the Protocol enters into force. In 
this case, the taxes withheld on these benefits will be directly and automat- 
ically refunded by the source State and the potentially higher rate of resi- 
dence-State tax will apply. 


Paragraph 3 


Paragraph 3 of Article 3 of the Protocol provides rules governing the pay- 
ment of refunds of source-State tax with respect to “source-taxed bene- 
fits.” In general, all applications for refund must be made to the competent 
authority of the source State within three years of entry. into force of the 
Protocol. 


Except as set forth in subparagraph (b) of paragraph 2, the retroactive ef- 
fect of the Protocol is elective and applies only if a recipient of benefits 
applies for a refund of the tax paid or withheld. Consequently, if a recipi- 
ent of benefits does not apply for a refund of the tax paid or withheld, the 
Protocol will not be given retroactive effect, except as set forth in subpara- 
graph (b) of paragraph 2. If the residence-State tax that would be imposed 
on such source-taxed benefits is greater than, the source-State tax imposed 
on such benefits, it is assumed that the recipient will not apply for a refund 
of the source-State tax and such benefits will not be subject to the retroac- 
tive effect of the Protocol. Because the application for refund may be 
made on a year-by-year basis, the recipient may elect the most beneficial 
treatment for each year. Therefore, social security benefits will not be sub- 
ject to a higher rate of tax for the retroactive period, except as set forth in 
subparagraph (b) of paragraph 2. 


The refund procedure depends on the recipient’s State of residence. In the 
case of U.S. residents who received Canadian social security benefits that 
were subject to Canadian tax, a U.S. resident who elects to have the Proto- 
col apply retroactively will apply directly to the Canadian competent au- 
thority for the refund of any Canadian tax not previously refunded. On the 
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receipt of such refund, the Canadian social security benefits will be includ- 
ible in the U.S. resident’s gross income for the years with respect to which 
the refund was paid, Consequently, the U.S. recipient may be required to 
file an amended U.S. income tax return for such years and pay U.S. tax on 
such benefits. Pursuant to Article XX VII (Exchange of Information) of the 
Convention, the Canadian competent authority will provide the U.S. com- 
petent authority with information regarding the payment of refunds. 


In the case of Canadian residents who received U.S. social security bene- 
fits, the Canadian competent authority shall be the only person entitled to 
apply for a refund of the U.S. taxes withheld on such benefits. Individual 
residents of Canada will not apply directly to the IRS for refunds. How- 
ever, the Canadian competent authority may base its applications on infor- 
mation received from individual Canadians, as well as on information to 
be provided by the United State competent authority. The Protocol pro- 
vides that the Canadian competent authority shall apply for and receive all 
such refunds on behalf of individual residents of Canada and shall remit 
such refunds to individual residents of Canada after deducting any addi- 
tional Canadian tax that may imposed as a result of such social security 
benefits being subject to tax in Canada. The Canadian competent authority 
shall make such application for refund on behalf of an individual resident 
of Canada only if the additional Canadian tax that would be imposed is 
less than the amount of the U.S. tax to be refunded. If, with respect to an 
individual resident of Canada, the additional Canadian tax that would be 
imposed on the individual’s social security benefits is equal to or greater 
than the U.S. tax withheld, the Canadian competent authority shall not ap- 
ply for a refund of the U.S. tax withheld on the individual’s benefits. This 
provision ensures that refunds of U.S. tax will be paid only when the re- 
fund will benefit an individual resident of Canada. A refund of U.S. tax 
will not be paid if it would simply result in a payment from the U.S. Trea- 
sury to the Government of Canada without any portion of the refund being 
paid to an individual resident of Canada. 


Paragraph 4 


Paragraph 4 provides that all taxes refunded as a result of the»Protocol will 
be refunded without interest. Correspondingly, any additional taxes as- 
sessed as a result of the Protocol will be assessed without interest provided 
that the additional taxes are paid in a timely manner. However, interest 
and penalties on underpayments may be assessed for periods beginning 
after December 31 of the year following the year in which the Protocol 
enters into force. ; 


Paragraph 5 


Paragraph 5 provides that the competent authorities shall establish proce- 
dures for making or revoking the application for refund provided for in 
paragraph 3 and such other procedures as are necessary to ensure the ap- 
propriate implementation of the Protocol. It will be necessary to establish 
procedures for a taxpayer to revoke his application for refund because a 
taxpayer may apply for a refund and then determine that the residence- 
State tax imposed on his social security benefits pursuant to Article 2 of 
the Protocol exceeds the amount of source-State tax refunded. Such a tax- 
payer (or, in the case of a Canadian resident, the Canadian competent au- 
thority acting on behalf of such taxpayer) will be permitted to revoke his 
application for refund provided that the taxpayer returns the source-State 
refund and the three-year period established in paragraph 3 has not expired 
as of the date on which the revocation is filed. The competent authorities 
will also establish procedures to ensure that duplicate refunds are not paid. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 9 of the Protocol amends paragraph 5 of Article 
XVIII to modify the treatment of social security benefits under the Con- 
vention. Under the amended paragraph, benefits paid under the U.S. or 
Canadian social security legislation to a resident of the other Contracting 
State, or, in the case of Canadian benefits, to a U.S. citizen, are taxable 
exclusively in the paying State. This amendment brings the Convention 
into line with current U.S. treaty policy. Social security benefits are de- 
fined, for this purpose, to include tier | railroad retirement benefits but not 
unemployment benefits (which therefore fall under Article XXII (Other 
Income) of the Convention). Pensions in respect of government service are 
covered not by this rule but by the rules of paragraphs | and 2 of Article 
XVIII. 


The special rule regarding U.S. citizens is intended to clarify that only 
Canada, and not the United States, may tax a social security payment by 
Canada to a U.S. citizen not resident in the United States. This is consis- 
tent with the intention of the general rule, which is to give each Con- 
tracting State exclusive taxing jurisdiction over its social security pay- 
ments. Since paragraph 5 is an exception to the saving clause, Canada will 
retain exclusive taxing jurisdiction over Canadian social security benefits 
paid to U.S. residents and citizens, and vice versa. It was not necessary to 
provide a special rule to clarify the taxation of U.S. social security pay- 
ments to Canadian citizens, because Canada does not tax on the basis of 


Art. XVIII 


citizenship and, therefore, does not include’ citizens within the scope of its 
saving Clause. 


Technical Explanation [1984]: 


Paragraph 5, as amended by the 1984 Protocol, provides that benefits 
under social security legislation in Canada or the United States’ paid to a 
resident of the other Contracting State are taxable only in the State in 
which the recipient is resident. However, the State of residence must ex- 
empt from taxation one-half of the total amount of such benefits paid in a 
taxable year. Thus, if U.S. social security benefits are paid to a resident of 
Canada, the United States will exempt such benefits from tax and Canada 
will exempt one-half of the benefits from taxation. The exemption of one- 
half of the benefits in the State of residence is an exception to the saving 
clause under subparagraph 3(a) of Article XXIX (Miscellaneous Rules). 
The United States will not exempt U.S. social security benefits from tax if 
the Canadian resident receiving such benefits is a U.S. citizen. If a U.S, 
citizen and resident receives Canadian social security benefits, Canada 
will not tax such benefits and the United States will exempt from tax one- 
half of the total amount of such benefits. The United States will also ex- 
empt one-half of Canadian social security benefits from tax if the recipient 
is a U.S. citizen who is a resident of Canada, under paragraph 7 of Article 
XXIX. Paragraph 5 encompasses benefits paid under social security legis- 
lation of a political subdivision, such as a province of Canada. 


History: Para. 5 amended by 1997 Protocol, article 2(2), in force Decem- 
ber 16, 1997 (the day instruments of ratification were exchanged). Article 
3 of the Protocol provides the foliowing: 


1. This Protocol shall be subject to ratification in accordance with 
the applicable procedures in Canada and the United States and in- 
struments of ratification shall be exchanged as soon as possible. 


2. This Protocol shall enter into force upon the exchange of instru- 
ments of ratification, and shall have effect as follows: 


(a) Article | [amendments to Article XIII (Gains)] of this Proto- 
col shall have effect as of April 26, 1995; and 


(b) Article 2 [amendments to Article XVIII (Pension and Annu- 
ities)] of this Protocol shall have effect with respect to amounts 
paid or credited to a resident of the other Contracting State after 
1995, except that where a Contracting State has, in accordance 
with the Convention read without reference to this Protocol, im- 
posed a tax on benefits paid or credited under the social security 
legislation in that State, and those benefits are paid or credited 
after 1995 and 


(1) before the calendar year in which this Protocol enters 
into force, if this Protocol enters into force before Septem- 
ber 1 of that year, or 


(ii) before the end of the calendar year in which this Proto- 
col enters into force, if this Protocol enters into force after 
August 31 of that year, 


Article 2 [amendments to Article XVIII (Pension and Annui- 
ties)} shall only have effect with respect to such benefits (re- 
ferred to in this Article as “source-taxed benefits”) as described 
in paragraphs 3, 4 and 5. 


3. With respect to source-taxed benefits paid by a Contracting State 
to a resident of the other Contracting State, Article 2 applies only if 
the resident has, within three years after the date on which this Pro- 
tocol enters into force, applied to the competent authority of the 
first-mentioned Contracting State for a refund of the tax imposed on 
the benefits. However, with respect to source-taxed benefits paid by 
the United States to a resident of Canada, the competent authority of 
Canada shall: 


(a) apply for and receive such refund on behalf of the resident; 


(b) remit to the resident, in accordance with the law of Canada 
governing refunds of income tax overpayments, such refund 
less any tax imposed in Canada on the benefits in accordance 
with Article 2 of this Protocol; and 


(c) make the application referred to in subparagraph (a) only if 
the additional tax that would be imposed in Canada on the be- 
nefits, on the assumption that Article 2 of this Protocol applied, 
would be less than the tax imposed in the United States on the 
benefits as a result of paragraph 5 of Article XVIII (Pensions 
and Annuities) of the Convention read without reference to this 
Protocol. 


4. All taxes refunded as a result of this Protocol shall be refunded 
without interest and interest on any taxes of a resident of a Con- 
tracting State assessed as a result of this Protocol shall be computed 
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as though those taxes became payable no earlier than December 31 
of the year following the year in which this Protocol enters into 
force. 


5. The competent authorities of the Contracting States shall estab- 
lish procedures for making or revoking the application referred to in 
paragraph 3 and shall agree on such additional procedures as are 
necessary to ensure the appropriate implementation of this Protocol. 


The para. formerly read: 


5. Benefits under the social security legislation in a Contracting 
State (including tier | railroad benefits but not including unemploy- 
ment benefits) paid to a resident of the other Contracting State (and 
in the case of Canadian benefits, to a citizen of the United States) 
shall be taxable only in the first-mentioned State. 


Para. 5 amended by 1995 Protocol, article 9(2), generally effective for tax- 
ation years beginning on or after January 1, 1996 (see Art. 21(2) under 
“Application of the 1995 Protocol” above). Para. 5 formerly read: 


5. Benefits under the social security legislation in a Contracting 
State paid to a resident of the other Contracting State shall be taxa- 
ble as follows: 


(a) such benefits shall be taxable only in that other State; 


(b) notwithstanding the provisions of subparagraph (a), one-half 
of the total amount of any such benefit paid in a taxable year 
shall be exempt from taxation in that other State. 


5 amended by 1984 Protocol, article I. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “Canadian tax” — Art. 
Ill: 1(c); “resident” — ITCIA 3, ITA 250; “State” — Art. III:1(i); “United 
States” — Art. II:1(b); “United States tax” — Art. II:1(d). 


Para. 


6. Alimony and other similar amounts (including child 
support payments) arising in a Contracting State and paid 
to a resident of the other Contracting State shall be taxa- 
ble as follows: 


(a) such amounts shall be taxable only in that other 
State; 


(b) notwithstanding the provisions of subparagraph 
(a), the amount that would be excluded from taxable 
income in the first-mentioned State if the recipient 
were a resident thereof shall be exempt from taxation 
in that other State. 


Technical Explanation [1984]: 


Paragraph 6(a) provides that only the State of which a person is resident 
has the right to tax alimony and other similar amounts (including child 
support payments) arising in the other Contracting State and paid to such 
person. However, under paragraph 6(b), the state of residence shall ex- 
empt from taxation the amount that would be excluded from taxable in- 
come in the State of source if the recipient were a resident thereof. Thus, if 
child support payments are made by a U.S. resident to a resident of Can- 
ada, Canada shall exempt from tax the amount of such payments which 
would be excluded from taxable income under section 71(b) of the Inter- 
nal Revenue Code. Paragraph 6 does not define the term “alimony”; the 
term is defined pursuant to the provisions of paragraph 2 of Article II 
(General Definitions). 

Article XVIII does not provide rules to determine the State in which pen- 
sions, annuities, alimony, and other similar amounts arise. The provisions 
of paragraph 2 of Article Ill are used to determine where such amounts 
arise for purposes of determining whether a Contracting State has the right 
to tax such amounts. 


Paragraphs 1, 3, 4, 5(b) and 6(b) of Article XVIII are, by reason of para- 
graph 3(a) of Article XXIX (Miscellaneous Rules), exceptions to the “‘say- 
ing clause.” Thus, the rules in those paragraphs change U.S. taxation of 
U.S. citizens and residents. 


History: Para. 6 amended by 1983 Protocol, article IX, para. 3 


Definitions: “State” — Art. III:1(i); “taxable income” —ITCIA 3, ITA 
248(1). 


7. A natural person who is a citizen or resident of a Con- 
tracting State and a beneficiary of a trust, company, or- 
ganization or other arrangement that is a resident of the 
other Contracting State, generally exempt from income 
taxation in that other State and operated exclusively to 
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provide pension, retirement or employee benefits may 
elect to defer taxation in the first-mentioned State, under 
rules established by the competent authority of that State, 
with respect to any income accrued in the plan but not 
distributed by the plan, until such time as and to the ex- 
tent that a distribution is made from the plan or any plan 
substituted therefor. 


Technical Explanation [1995 Protocol]: 


A new paragraph 7 is added to Article XVIII by Article 9 of the Protocol. 
This paragraph replaces paragraph 5 of Article XXIX (Miscellaneous 
Rules) of the present Convention. The new paragraph makes reciprocal the 
rule that it replaced and expands its scope, so that it no longer applies only 
to residents and citizens of the United States who are beneficiaries of Ca- 
nadian RRSPs. As amended, paragraph 7 applies to an individual who is a 
citizen or resident of a Contracting State and a beneficiary of a trust, com- 
pany, organization, or other arrangement that is a resident of the other 
Contracting State and that is both generally exempt from income taxation 
in its State of residence and operated exclusively to provide pension, re- 
tirement, or employee benefits. Under this rule, the beneficiary may elect 
to defer taxation in his State of residence on income accrued in the plan 
until it is distributed or rolled over into another plan. The new rule also 
broadens the types of arrangements covered by this paragraph in a manner 
consistent with other pension-related provisions of the Protocol. 


History: Para. 7 added by 1995 Protocol, article 9(3), generally effective 
for taxation years beginning on or after January 1, 1996 (see Art. 21(2)(a) 
under “Application of the 1995 Protocol” above). 


Definitions: “company” — Art. III:1(f); “competent authority” — Art. 
Ill: 1(g); “pension” — Art. XVIII:3, ITCIA 5; “person” — Art. III:1(e), 
ITCIA 3, Interpretation Act 35(1); “resident of a Contracting State” — 
Art. [V:1; “State” — Art. I:1(); “trust” —ITCIA 3, ITA 248(1). 


Interpretation Bulletins: IT-122R2: United States social security taxes 
and benefits. 


Article XIX — Government Service 


Remuneration, other than a pension, paid by a Con- 
tracting State or a political subdivision or local authority 
thereof to a citizen of that State in respect of services ren- 
dered in the discharge of functions of a governmental na- 
ture shall be taxable only in that State. However, the pro- 
visions of Article XIV (Independent Personal Services), 
XV (Dependent Personal Services) or XVI (Artistes and 
Athletes), as the case may be, shall apply, and the preced- 
ing sentence shall not apply, to remuneration paid in re- 
spect of services rendered in connection with a trade or 
business carried on by a Contracting State or a political 
subdivision or local authority thereof. 


Technical Explanation [1984]: 


Article XIX provides that remuneration, other than a pension, paid by a 
Contracting State or political subdivision or local authority thereof to a 
citizen of that State in respect of services rendered in the discharge of goy- 
ernmental functions shall be taxable only in that State. (Pursuant to para- 
graph 5 of Article [V (Residence), other income of such a citizen may also 
be exempt from tax, or subject to reduced rates of tax, in the State in 
which he is performing services, in accordance with other provisions of 
the Convention.) However, if the services are rendered in connection with 
a trade or business, then the provisions of Article XIV (Independent Per- 
sonal Services), Article XV (Dependent Personal Services), or Article 
XVI (Artistes and Athletes), as the case may be, are controlling. Whether 
functions are of a governmental nature may be determined by a compari- 
son with the concept of a governmental function in the State in which the 
income arises. 


Pursuant to paragraph 3(a) of Article XXIX (Miscellaneous Rules), Article 
XIX is an exception to the “saving clause.” As a result, a U.S. citizen 
resident in Canada and performing services in Canada in the discharge of 
functions of a governmental nature for the United States is taxable only in 
the United States on remuneration for such services. 


This provision differs from the rules of Article VI of the 1942 Convention. 
For example, Article XIX allows the United States to impose tax on a 
person other than a citizen of Canada who earns remuneration paid. by 
Canada in respect of services rendered in the discharge of governmental 
functions in the United States. (Such a person may, however, be entitled to 
an exemption from U.S. tax as provided in Code section 893.) Also, under 
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the provisions of Article XIX Canada will not impose tax on amounts paid 
by the United States in respect of services rendered in the discharge of 
governmental functions to a U.S. citizen who is ordinarily resident in Can- 
ada for purposes other than rendering governmental services. Under para- 
graph | of Article VI of the 1942 Convention, such amounts would be 
taxable by Canada. 


Related Provisions: Art. XXVIII — Diplomatic agents and consular 
officials. 

Selected Cases [Art. XIX]: Cloutier v. R., [2003] 3 C.T.C. 2075 (TCC) 
(Mere employment by government not equivalent to performance of gov- 
ernment function). 

Definitions: “business” —ITCIA 3, ITA 248(1);. “pension” — Art. 
XVII:3, ITCIA 5; “State” —-Art. TII:1(). 


Article XX — Students 


Payments which a student, apprentice or business trainee, 
who is or was immediately before visiting a Contracting 
State a resident of the other Contracting State, and who is 
present in the first-mentioned State for the purpose of his 
full-time education or training, receives for the purpose of 
his maintenance, education or training shall not be taxed 


in that State provided that such payments are made to him — 


_ from outside that State. 


Technical Explanation [1984]: Article XX provides that a student, 
apprentice, or business trainee temporarily present in a Contracting State 
for the purpose of his full-time education or training is exempt from tax in 
that State with respect to amounts received from outside that State for the 
purpose of his maintenance, education, or training, if the individual is or 
was a resident of the other Contracting State immediately before visiting 
the first-mentioned State. There is no limitation on the number of years or 
the amount of income to which the exemption applies. 


The Convention does not contain provisions relating specifically to profes- 
sors and teachers. Teachers are treated under the Convention pursuant to 
the rules established in Articles XIV (Independent Personal Services) and 
XV (Dependent Personal Services), in the same manner as other persons 
performing services. In Article VII A of the 1942 Convention there is a 2- 
year exemption in the Contracting State of source in the case of a profes- 
sor or teacher who is a resident of the other Contracting State. 


Definitions: “State” — Art. [I:1(i). 
Article XXI — Exempt Organizations 


1. Subject to the provisions of paragraph 3, income de- 
rived by a religious, scientific, literary, educational or 
charitable organization shall be exempt from tax in a 
Contracting State if it is resident in the other Contracting 
State but only to the extent that such income is exempt 
from tax in that other State. 

Technical Explanation [1984]: 


Paragraph | provides that a religious, scientific, literary, educational, or 
charitable organization resident in a Contracting State shall be exempt 
from tax on income arising in the other Contracting State but only to the 
extent that such income is exempt from taxation in the Contracting State in 
which the organization is resident. Since this paragraph, and the remainder 
of Article XXI, deal with entities that are not normally taxable, the test of 
“resident in” is intended to be similar — but cannot be identical —to the 
one outlined in paragraph | of Article [V (Residence). Paragraph 3 pro- 
vides that paragraph | does not exempt from tax income of a trust, com- 
pany, or other organization from carrying on a trade or business, or in- 
come from a “related person” other than a person referred to in paragraph 
One, 


Definitions: “State’’ — Art. III:1(i). 


2. Subject to the provisions of paragraph 3, income re- 
ferred to in Articles X (Dividends) and XI (Interest) de- 
rived by: 
(a) a trust, company, organization or other arrange- 
ment that is a resident of a Contracting State, generally 
exempt from income taxation in a taxable year in that 
State and operated exclusively to administer or pro- 
vide pension, retirement or employee benefits; or 


Art. XXI 


(b) a trust, company, organization or other arrange- 
ment that is a resident of a Contracting State, generally 
exempt from income taxation in a taxable year in that 
State and operated exclusively to earn income for the 
benefit of an organization referred to in subparagraph 


(a); 
shall be exempt from income taxation in that taxable year 
in the other Contracting State. 


Technical Explanation [1995 Protocol]: 


Article 10 of the Protocol amends Article XXI (Exempt Organizations) of 
the Convention. Paragraph | of Article 10 amends paragraphs 2 and 3 of 
Article XXI. The most significant changes are those that conform the lan- 
guage of the two paragraphs to the revised definition of the term “pension” 
in paragraph 3 of Article XVIII (Pensions and Annuities). The revision 
adds the term “arrangement” to. “trust, company or organization” in 
describing the residents of a Contracting State that may receive dividend 
and interest income exempt from current income taxation by the other 
Contracting State. This clarifies that IRAs, for example, are eligible for the 
benefits of paragraph 2, subject to the exception in paragraph 3, and makes 
Canadian RRSPs and RRIFs, for example, similarly eligible (provided that 
they are operated exclusively to administer or provide pension, retirement, 
or employee benefits). 


The other changes, all in paragraph 2, are intended to improve and clarify 
the language. For example, the reference to “tax” in the present Conven- 
tion is changed to a reference to “income taxation.” This is intended to 
clarify that if an otherwise exempt organization is subject to an excise tax, 
for example, it will not lose the benefits of this paragraph. In subparagraph 
2(b), the phrase “not taxed in a taxable year” was changed to “generally 
exempt from income taxation in a taxable year” to ensure uniformity 
throughout the Convention; this change was not intended to disqualify a 
trust or other arrangement that qualifies for the exemption under the word- 
ing of the present Convention. 


Technical Explanation [1984]: 


Paragraph 2 provides that a trust, company, or other organization that is 
resident in a Contracting State and constituted and operated exclusively to 
administer or provide employee benefits or benefits for the self-employed 
under one or more funds or plans established to provide pension or retire- 
ment benefits or other employee benefits is exempt from taxation on divi- 
dend and interest income arising in the other Contracting State, in a taxa- 
ble year, if the income of such organization is generally exempt from 
taxation for that year in the Contracting State in which it is resident. In 
addition, a trust, company, or other organization resident in a Contracting 
State and not taxed in a taxable year in that State shall be exempt from 
taxation in the other State in that year on dividend and interest income 
arising in that other State if it is constituted and operated exclusively to 
earn income for the benefit of an organization described in the preceding 
sentence. Pursuant to paragraph 3 the exemption at source provided by 
paragraph 2 does not apply to dividends or interest from’ carrying on a 
trade or business or from a “related person,” other than a person referred 
to in paragraph | or 2. The term “related person” is not necessarily defined 
by paragraph 2 of Article [IX (Related Persons). 


Related Provisions: ITA 212(14)(c) — Certificate of exemption from 
non-resident withholding tax. 


History: Para. 2 amended by 1995 Protocol, article 10(1), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 2 formerly 
read; 


2. Subject to the provisions of paragraph 3, income referred to in 
Articles X (Dividends) and XI (Interest) derived by: 


(a) a trust, company or other organization which is resident in a 
Contracting State, generally exempt from tax in a taxable year 
in that State and constituted and operated exclusively to admin- 
ister or provide benefits under one or more funds or plans estab- 
lished to provide pension, retirement or other employee bene- 
fits; or 

(b) a trust, company or other organization which is resident in a 
Contracting State, not taxed in a taxable year in that State and 
constituted and operated exclusively to earn income for the ben- 
efit of an organization referred to in subparagraph (a); 


shall be exempt from tax in that taxable year in the other Con- 
tracting State. 


Para. 2 amended by 1983 Protocol, article X. 
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Definitions: “company” — Art. III:1(f); “pension” — Art. XVIII:3, 
ITCIA 5; “resident of a Contracting State’ — Art. IV:1; “State” — Art. 
Il:1(i); “trust” —ITCIA 3, ITA 248(1). 


3. The provisions of paragraphs | and 2 shall not apply 
with respect to the income of a trust, company, organiza- 
tion or other arrangement from carrying on a trade or bus- 
iness or from a related person other than a person referred 
to in paragraph | or 2. . 

Technical Explanation [1995 Protocol]: 

See under para. 2. 

Technical Explanation [1984]: 

See under para. 1. 


History: Para. 3 amended by 1995 Protocol, article 10(1), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 3 formerly 
read: 


3. The provisions of paragraphs | and 2 shall not apply with respect 
to the income of a trust, company or other organization from carry- 
ing on a trade or business or from a-related person other than a per- 
son referred to in paragraph | or 2. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 


IH: 1(f); “person” — Art. Il:1(e), ITCIA 3, Interpretation Act 35(1); “re- 
lated” — ITCIA 3, ITA 251(2)-(6); “trust? — ITCIA 3, ITA 248(1). 


4. A religious, scientific, literary, educational or charita- 
ble organization which is resident in Canada and which 
has received substantially all of its support from persons 
other than citizens or residents of the United States shall 
be exempt in the United States from the United States ex- 
cise taxes imposed with respect to private foundations. 


Technical Explanation [1984]: 


Paragraph 4 provides an exemption from U.S. excise taxes on private 
foundations in the case of a religious, scientific, literary, educational, or 
charitable organization which is resident in Canada but only if such organ- 
ization has received substantially all of its support from persons other than 
citizens or residents of the United States. 


Definitions: “person” — Art. III: 1l(e), ITCIA 3, Interpretation Act 35(1); 


“private foundation” —ITCIA 3, ITA 248(1); “resident in Canada” 
ITCIA 3, ITA 250; “United States” — Art. II:1(b). 


5. For the purposes of United States taxation, contribu- 
tions by a citizen or resident of the United States to an 
organization which is resident in Canada, which is gener- 
ally exempt from Canadian tax and which could qualify 
in the United States to receive deductible contributions if 
it were resident in the United States shall be treated: as 
charitable contributions; however, such contributions 
(other than such contributions to a college or university at 
which the citizen or resident or a member of his family is 
or was enrolled) shall not be deductible in any taxable 
year to the extent that they exceed an amount determined 
by applying the percentage limitations of the laws of the 
United States in respect of the deductibility of charitable 
contributions to the income of such citizen or resident 
arising in Canada. The preceding sentence shall not be in- 
terpreted to allow in any taxable year deductions for char- 
itable contributions in excess of the amount allowed 
under the percentage limitations of the laws of the United 
States in respect of the deductibility of charitable contri- 
butions. For the purposes of this paragraph, a company 
that is a resident of Canada and that is taxable in the 
United States as if it were a resident of the United States 
shall be deemed to be a resident of the United States. 
Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 10 adds a sentence to paragraph 5 of Article XXI of 
the Convention. The paragraph in the present Convention provides that a 
U.S. citizen or resident may deduct, for U.S. income tax purposes, contri- 
butions made to Canadian charities under certain circumstances. The .ad- 
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ded sentence makes clear that the benefits of the paragraph are available to 
a company that is a resident of Canada but is treated by the United States 
as a domestic corporation under the consolidated return rules of section 
1504(d) of the Internal Revenue Code. Thus, such a company will be able 
to deduct, for U.S. income tax purposes, contributions to Canadian chari- 
ties that are deductible to a U.S. resident under the provisions of the 
paragraph. 

Technical Explanation [1984]: 


Paragraph 5 provides that contributions by a citizen or resident of the 
United States to an organization which is resident in Canada and is gener- 
ally exempt from Canadian tax are treated as charitable contributions, but 
only if the organization could qualify in the United States to receive de- 
ductible contributions if it were resident in (i.e., organized in) the United 
States. Paragraph 5 generally limits the amount of contributions made de- 
ductible by the Convention to the income of the U.S. citizen or resident 
arising in Canada, as determined under the Convention. In the case of con- 
tributions to a college or university at which the U.S. citizen or resident or 
a member of his family is or was enrolled, the special limitation to income 
arising in Canada is not required. The percentage limitations of Code sec- 
tion 170 in respect of the deductibility of charitable contributions apply 
after the limitations established by the Convention. Any amounts treated 
as charitable contributions by paragraph 5 which are in excess of amounts 
deductible in a taxable year pursuant to paragraph 5 may be carried over 
and deducted in subsequent taxable years, subject to the limitations of par- 
agraph 5. 

History: The last sentence of para. 5 added by 1995 Protocol, article 
10(2), generally effective for taxation years beginning on or after January 
1, 1996 (see Art. 21(2) under “Application of the 1995 Protocol” above). 


Definitions: “Canada” — Art: III:1(a), ITCIA 5; “Canadian tax’? — Art. 
Ill:1(c); “company” — Art. HI:1(f); “resident” — ITCIA 3, ITA 250; “res- 
ident in Canada” — ITCIA 3, ITA 250; “United States” — Art. III:1(b). 


Registered Charities Newsletters: 6a (Canadian charities and their 
U.S. donors). 


6. For the purposes of Canadian taxation, gifts by a resi- 
dent of Canada to an organization that is a resident of the 
United States, that is generally exempt from United States 
tax and that could qualify in Canada as a registered char- 
ity if it were a resident of Canada and created or estab- 
lished in Canada, shall be treated as gifts to a registered 
charity; however, no relief from taxation shall be availa- 
ble in any taxation year with respect to such gifts’ (other 
than such gifts to a college or university at which the resi- 
dent or a member of the resident’s family is or was. en- 
rolled) to the extent that such relief would exceed the 
amount of relief that would be available under the Income 
Tax Act if the only income of the resident for that year 
were the resident’s income arising in the United States. 
The preceding sentence shall not be interpreted to allow 
in any taxation year relief from taxation for gifts to regis- 
tered charities in excess of the amount of relief allowed 
under the percentage limitations of the laws of Canada in 
respect of relief for gifts to registered charities. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article 10 amends paragraph 6 of Article XXI of the Con- 
vention to replace references to “deductions” for Canadian tax purposes 
with references to “relief” from tax. These changes clarify that the provi- 
sions of paragraph 6 apply to the credit for charitable contributions al- 
lowed under current Canadian law. The Protocol also makes other non- 
substantive drafting changes to paragraph 6. 


Technical Explanation [1984]: 


Paragraph 6 provides rules for purposes of Canadian taxation with respect 
to the deductibility of gifts to a U.S. resident organization by a resident of 
Canada. The rules of paragraph 6 parallel the rules of paragraph 5. The 
current limitations in Canadian law provide that deductions for gifts to 
charitable organizations may not exceed 20 percent of income. Excess de- 
ductions may be carried forward for one year. 


The term “family” used in paragraphs 5 and 6 is defined in paragraph 2 of 
the Exchange of Notes accompanying the Convention to mean an indivi- 
dual’s brothers and sisters (whether by whole or half-blood, or by adop- 
tion), spouse, ancestors, lineal descendants, and adopted descendants. Par- 
agraph 2 of the Exchange of Notes also provides that the competent 
authorities of Canada and the United States will review procedures and 
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requirements for organizations to establish their exempt status under para- 
graph | of Article XXI or as an eligible recipient of charitable contribu- 
tions or gifts under paragraphs 5 and 6 of Article XXI. It is contemplated 
that such review will lead to the avoidance of duplicative administrative 
efforts in determining such status and eligibility. 


The provisions of paragraph 5 and 6 generally parallel the rules of Article 
XII D of the 1942 Convention. However, paragraphs 5 and 6 permit 
greater deductions for certain contributions to colleges and universities 
than do the provisions of the 1942 Convention. 


Related Provisions: ITA 118.1(9) — Commuter’s charitable donations. 


History: Para. 6 amended by 1995 Protocol, article 10(3), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 6 formerly 
read: 


6. For the purposes of Canadian taxation, gifts by a resident of Can- 
ada to an organization which is resident in the United States, which 
is generally exempt from United States tax and which could qualify 
in Canada to receive deductible gifts if it were created or established 
and resident in Canada shall be treated as gifts to a registered char- 
ity; however, such gifts (other than such gifts to a college or univer- 
sity at which the resident or a member of his family is or was en- 
rolled) shall not be deductible in any taxable year to the extent that 
they exceed an amount determined by applying the percentage limi- 
tations of the laws of Canada in respect of the deductibility of gifts 
to registered charities to the income of such resident arising in the 
United States. The preceding sentence shall not be interpreted to al- 
low in any taxable year deductions for gifts to registered charities in 
excess of the amount allowed under the percentage limitations of 
the laws of Canada in respect of the deductibility of gifts to regis- 
tered charities. 

Definitions: “Canada” — Art. III:1(a), ITCIA 5; “registered charity” — 

ITCIA 3, ITA 248(1); “resident” — ITCIA 3, ITA 250; “taxation year” — 

ITCIA 3, ITA 249; “United States” — Art. III:1(b); “United States tax” — 

Art. UI:1(d). . ; ( 

Registered Charities Newsletters: 6a (U.S. charities and their Cana- 

dian donors). 

Information Circulars [Art. XX1]: 77-16R4: Non-resident income tax. 


Forms [Art. XXI]: NR602: Non-resident ownership certificate — no 
withholding tax. 


Article XXII — Other Income 


1. Items of income of a resident of a Contracting State, 
wherever arising, not dealt with in the foregoing Articles 
of this Convention shall be taxable only in that State, ex- 
cept that if such income arises in the other Contracting 
State it may also be taxed in that other State. 


Technical Expianation [1984]: 


Paragraph | provides that a Contracting State of which a person is a resi- 
dent has the sole right to tax items of income, wherever arising, if such 
income is not dealt with in the prior, Articles of the Convention. If such 
income arises in the other Contracting State, however, it may also be taxed 
in that State. The determination of where income arises for this purpose is 
made under the domestic laws of the respective Contracting States unless 
the Convention specifies where the income arises (e.g., paragraph 6 of Ar- 
ticle XI (Interest)) for purposes of determining the right to tax, in which 
case the provisions of the Convention control. 

Definitions: “resident of a Contracting State” — Art. IV:1; “State” — 
Art. HI: 1 (i). 


2. To the extent that income distributed by an estate or 
trust is subject to the provisions of paragraph |, then, not- 
withstanding such provisions, income distributed by an 
estate or trust which is a resident of a Contracting State to 
a resident of the other Contracting State who is a benefici- 
ary of the estate or trust may be taxed in the first-men- 
tioned State and according to the laws of that State, but 
the tax so charged shall not exceed 15 per cent of the 
gross amount of the income; provided, however, that such 
income shall be exempt from tax in the first-mentioned 
State to the extent of any amount distributed out of in- 
come arising outside that State. 


Art. XXIII 


Technical Explanation [1984]: 


Paragraph 2 provides that to the extent that income distributed by an estate 
or trust resident in one Contracting State is deemed under the domestic 
law of that State to be a separate type of income “arising” within that 
State, such income distributed to a beneficiary resident in the other Con- 
tracting State may be taxed in the State of source at a maximum rate of 15 
percent of the gross amount of such distribution. Such a distribution will, 
however, be exempt from tax in the State of source to the extent that the 
income distributed by the estate or trust was derived by the estate or trust 
from sources outside that State. Thus, in a case where the law of Canada 
treats a distribution made by a trust resident in Canada as a separate type 
of income arising in Canada, Canadian tax is limited by paragraph 2 to 15 
percent of the gross amount distributed to a U.S. resident beneficiary. Al- 
though the Code imposes a tax on certain domestic trusts (e.g., accumula- 
tion trusts) and such trusts are residents of the United States for purposes 
of Article IV (Residence) and paragraph 2 of Article XXII, paragraph 2 
does not apply to distributions by such trusts because, pursuant to Code 
sections 667(e) and 662(b), these distributions have the same character in 
the hands of a non-resident beneficiary as they do in the hands of the trust. 
Thus, a distribution by a domestic accumulation trust is not a separate type 
of income for U.S. purposes. The taxation of such a distribution in the 
United States is governed by the distribution’s character, the provisions of 
the Code and the provisions of the Convention other than the provision in 
paragraph 2 limiting the tax at source to 15 percent. 


Definitions: “estate” — ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. I[V:1; State’ — Art. TI:1q); “trust? —ITCIA 3, ITA 
248(1). 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 


3. Losses incurred by a resident of a Contracting State 
with respect to wagering transactions the gains on which 
may be taxed in the other Contracting State shall, for the 
purpose of taxation in that other State, be deductible to 
the same extent that such losses would be deductible if 
they were incurred by a resident of that other State. 


Technical Explanation [1995 Protocol]: 


Article 11 of the Protocol adds a new paragraph 3 to Article XXII (Other 
Income) of the Convention. This Article entitles residents of one Con- 
tracting State who are taxable by the other State on gains from wagering 
transactions to deduct losses from wagering transactions for the purposes 
of taxation in that other State. However, losses are to be deductible only to 
the extent that they are incurred with respect to wagering transactions, the 
gains on which could be taxable in the other State, and only to the extent 
that such losses would be deductible if incurred by a resident of that other 
State. 


This Article does not affect the collection of tax by a Contracting State. 
Thus, in the case of a resident of Canada, this Article does not affect, for 
example, the imposition of U.S. withholding taxes under section 1441 or 
section 1442 of the Internal Revenue Code on the gross amount of gains 
from wagering transactions. However, in computing its U.S. income tax 
liability on net income for the taxable year concerned, the Canadian resi- 
dent may reduce its gains from wagering transactions subject to taxation in 
the United States by any wagering losses incurred on such transactions, to 
the extent that those losses are deductible under the provisions of new par- 
agraph 3. Under U.S. domestic law, the deduction of wagering losses is 
governed by section 165 of the Internal Revenue Code. It is intended that 
the resident of Canada file a nonresident income tax return in order to 
substantiate the deduction for losses and to claim a refund of any overpay- 
ment of U.S. taxes collected by withholding. 


History: Para. 3 added by 1995 Protocol, article 11, generally effective 
for: taxation years beginning on or after January 1, 1996 (see Art. 21(2) 
under “Application of the 1995 Protocol” above). 


Definitions: “resident of a Contracting State’ — Art. IV:1; “State” — 
Art. If:1(). 


Article XXIill — Capital 


1. Capital represented by real property, owned by a resi- 
dent of a Contracting State and situated in the other Con- 
tracting State, may be taxed in that other State. 
Technical Explanation [1984]: 

Although neither Canada nor the United States currently has national taxes 


on capital, Article XXIII provides rules for the eventuality that such taxes 
might be enacted in the future. Paragraph | provides that capital repre- 
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sented by real property (as defined in paragraph 2 of Article VI (Income 
From Real Property)) owned by a resident of a Contracting State and situ- 
ated in the other Contracting State may be taxed in that other State. 


Related Provisions: ITCIA 5 — Definition of “immovable property” 
and “real property”. 


Definitions: “real property” — Art. VI:2, ITCIA 5; “resident of a Con- 
tracting State” — Art. TV:1; “State” — Art. III:1(4). 


2. Capital represented by personal property forming part 
of the business property of a permanent establishment 
which a resident of a Contracting State has in the other 
Contracting State, or by personal property pertaining to a 
fixed base available to a resident of a Contracting State in 
the other Contracting State for the purpose of performing 
independent personal services, may be taxed in that other 
State. 

Technical Explanation [1984]: 


Paragraph 2 provides that capital represented by either personal property 
forming part of the business property of a permanent establishment or per- 
sonal property pertaining to a fixed base in a Contracting State may be 
taxed in that State. 


Definitions: “permanent establishment” — Art. V:1; “resident” — 
ITCIA 3, ITA 250; “resident of a Contracting State’ — Art. IV:1; 
“State” — Art. IIT: 1G). 


3. Capital represented by ships and aircraft operated by a 
resident of a Contracting State in international traffic, and 
by personal property pertaining to the operation of such 
ships and aircraft, shall be taxable only in that State. 
Technical Explanation [1984]: 


Paragraph 3 provides that capital represented by ships and aircraft oper- 
ated by a resident of a Contracting State in international traffic and by 
personal property pertaining to the operation of such ships and aircraft are 
taxable only in the Contracting State of residence. 


Related Provisions: Art. III:1(h) — Meaning of “international traffic”. 


Definitions: “international. traffic’? — Art. III:1(h); “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. IIT:1(i). 


4. All other elements of capital of a resident of a Con- 
tracting State shall be taxable only in that State. 
Technical Explanation [1984]: 


Paragraph 4 provides that all elements of capital other than those covered 
by paragraphs 1, 2, and 3 are taxable only in the Contracting State of resi- 
dence. Thus, capital represented by motor vehicles or railway cars, not 
pertaining to a permanent establishment or fixed base in a Contracting 
State, would be taxable only in the Contracting State of which the tax- 
payer is a resident. 


Definitions: “resident of a Contracting State” — Art. IV:1; “State” — 
Art. T:1(@). 


Article XXIV — Elimination of Double 
Taxation 


1. In the case of the United States, subject to the provi- 
sions of paragraphs 4, 5 and 6, double taxation shall be 
avoided as follows: In accordance with the provisions and 
subject to the limitations of the law of the United States 
(as it may be amended from time to time without chang- 
ing the general principle hereof), the United States shall 
allow to a citizen or resident of the United States, or to a 
company electing to be treated as a domestic corporation, 
as a credit against the United States tax on income the 
appropriate amount of income tax paid or accrued to Can- 
ada; and, in the case of a company which is a resident of 
the United States owning at least 10 per cent of the voting 
stock of a company which is a resident of Canada from 
which it receives dividends in any taxable year, the 
United States shall allow as a credit against the United 
States tax on income the appropriate amount of income 


Canada—U.S. Tax Convention 


tax paid or accrued to Canada by that company with re- 
spect to the profits out of which such dividends are paid. 


Technical Explanation [1984]: 


Paragraph | provides the general rules that will apply under the Conven- 
tion with respect to foreign tax credits for Canadian taxes paid or accrued. 
The United States undertakes to allow to a citizen or resident of the United 
States, or to a company electing under Code section 1504(d) to be. treated 
as a domestic corporation, a credit against the Federal income taxes im- 
posed by the Code for the appropriate amount of income tax paid or ac- 
crued to Canada. In the case of a company which is a resident of the 
United States owning 10 percent or more of the voting stock of a company 
which is a resident of Canada (which for this purpose does not include a 
company electing under Code section 1504(d) to be treated as a domestic 
corporation), and from which it receives dividends in a taxable year, the 
United States shall allow as a credit against income taxes imposed by the 
Code the appropriate amount of income tax paid or accrued to Canada by 
the Canadian company with respect to the profits out of which such com- 
pany paid the dividends. 


The direct and deemed-paid credits allowed by paragraph | are subject to 
the limitations of the Code as they may be amended from time to time 
without changing the general principle of paragraph 1. Thus, as is gener- 
ally the case under U.S. income tax conventions, provisions such as Code 
sections 901(c), 904, 905, 907, 908, and 911 apply for purposes of com- 
puting the allowable credit under paragraph |. In addition, the United 
States is not required to maintain the overall limitation currently provided 
by U.S. law. 


The term “income tax paid or accrued” is defined in paragraph 7 of Article 
XXIV to include certain specified taxes which are paid or accrued. The 
Convention only provides a credit for amounts paid or accrued. The deter- 
mination of whether an amount is paid or accrued is made under the Code. 
Paragraph | provides a credit for these specified taxes whether or not they 
qualify as creditable under Code section 901 or 903. A taxpayer who 
claims credit under the Convention for Canadian taxes made creditable 
solely by paragraph | is not, as a result of the Protocol, subject to a per- 
country limitation with respect to Canadian taxes. Thus, credit for such 
Canadian taxes would be computed under the overall limitation currently 
provided by U.S. law. (However, see the discussion below of the source 
rules of paragraphs 3 and 9 for a restriction on the use of third country 
taxes to offset the U.S. tax imposed on resourced income). 


A taxpayer claiming credits for Canadian taxes under the Convention must 
apply the source rules of the Convention, and must apply those source 
rules in their entirety. Similarly, a taxpayer claiming credit for Canadian 
taxes which are creditable under the Code and who wishes to use the 
source rules of the Convention in computing that credit must apply the 
source rules of the Convention in their entirety. 


History: Para. | amended by 1983 Protocol, article XI, para. 1. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. 
Ill:1(f); “dividend” —ITCIA 3, ITA 248(1); “income tax paid or ac- 
crued” — Art. XXIV:7; “resident? —ITCIA 3, ITA ~250;~ “United 
States” — Art. II:1(b); “United States tax” — Art. I:1(d). 


2. In the case of Canada, subject to the provisions of 
paragraphs 4, 5 and 6, double taxation shall be avoided as 
follows: 


(a) subject to the provisions of the law of Canada re- 
garding the deduction from tax payable in Canada of 
tax paid in a territory outside Canada and to any sub- 
sequent modification of those provisions (which shall 
not affect the general principle hereof) 


(i) income tax paid or accrued to the United States 
on profits, income or gains arising in the United 
States, and 


(11) in the case of an individual, any social security 
taxes paid to the United States (other than taxes re- 
lating to unemployment insurance benefits) by the 
individual on such profits, income or gains 


shall be deducted from any Canadian tax payable in 
respect of such profits, income or gains; 


(b) subject to the existing provisions of the law of 
Canada regarding the taxation of income from a for- 
eign affiliate and to any subsequent modification of 
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those provisions — which shall not affect the general 
principle hereof — for the purpose of computing Ca- 
nadian tax, a company which is a resident of Canada 
shall be allowed to deduct in computing its taxable in- 
come any dividend received by it out of the exempt 
surplus of a foreign affiliate which is a resident of the 
United States; and 


(c) notwithstanding the provisions of subparagraph 
(a), where Canada imposes a tax on gains from the 
alienation of property that, but for the provisions of 
paragraph 5 of Article XIII (Gains), would not be tax- 
able in Canada, income tax paid or accrued to the 
United States on such gains shall be deducted from 
any Canadian tax payable in respect of such gains. 


Technical Explanation [1995 Protocol]: 


Article 12 of the Protocol amends Article XXIV (Elimination of Double 
Taxation) of the Convention. Paragraph | of Article 12 amends the rules 
for Canadian double taxation relief in subparagraphs (a) and (b) of para- 
graph 2 of Article XXIV. The amendment to subparagraph (a) obligates 
Canada to give a foreign tax credit for U.S. social security taxes paid by 
individuals. The amendment to subparagraph (b) of paragraph 2 does not 
alter the substantive effect of the rule, but conforms the language to cur- 
-rent Canadian law. Under the provision as amended, Canada generally 
continues to allow an exemption to a Canadian corporation for direct divi- 
dends paid from the exempt surplus of a U.S. affiliate. 


History: Subparas. 2(a) and (b) amended by 1995 Protocol, article 12(1), 
generally effective for taxation years beginning on or after January 1, 1996 
(see Art. 21(2) under “Application of the 1995 Protocol” above). Sub- 
paras. (a) and (b) formerly read: 


(a) subject to the provisions of the law of Canada regarding the de- 
duction from tax payable in Canada of tax paid in a territory outside 
Canada and to any subsequent modification of those provisions 
(which shall not affect the general principle hereof), and unless a 
greater deduction or relief is provided under the law of Canada, in- 
come tax paid or accrued to the United States on profits, income or 
gains arising in the United States shall be deducted from any Cana- 
dian tax payable in respect of such profits, income or gains; 


(b) subject to the provisions of the law of Canada regarding the de- 
termination of the exempt surplus of a foreign affiliate and to any 
subsequent modification of those provisions (which shall not affect 
the general principle hereof), for the purposes of computing Cana- 
dian tax, a company which is a resident of Canada shall be allowed 
to deduct in computing its taxable income any dividend received by 
it out of the exempt surplus of a foreign affiliate which is a resident 
of the United States; and 
Para. 2 amended by 1983 Protocol, article XI, para. 2. 
Definitions: “Canada” — Art. Ifl:1(a), ITCIA 5; “Canadian tax” — Art. 
Il: 1(c); “company” — Art. TT:1(f); “dividend” — ITCIA 3, ITA 248(1); 
“exempt surplus” — ITCIA 3, ITA 113(1)(a); “foreign affiliate” — ITCIA 
3, ITA 248(1); “income tax paid or accrued” — Art. XXIV:7; “indivi- 
dual”, “property”, “taxable income” —ITCIA 3, ITA 248(1); “United 
States” — Art. III:1(b). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


3. For the purposes of this Article: 


(a) profits, income or gains (other than gains to which 
paragraph 5 of Article XIII (Gains) applies) of a resi- 
dent of a Contracting State which may be taxed in the 
other Contracting State in accordance with the Con- 
vention (without regard to paragraph 2 of Article 
XXIX (Miscellaneous Rules)) shall be deemed to arise 
in that other State; and 


(b) profits, income or gains of a resident of a Con- 
tracting State which may not be taxed in the other 
Contracting State in accordance with the Convention 
(without regard to paragraph 2 of Article XXIX (Mis- 
cellaneous Rules)) or to which paragraph 5 of Article 
XII (Gains) applies shall be deemed to arise in the 
first-mentioned State. 


Art. XXIV 


Technical Explanation [1984]: 


Paragraph 3 provides source rules for purposes of applying Article XXIV. 
Profits, income or gains of a resident of a Contracting State which may be 
taxed in the other Contracting State in accordance with the Convention, 
for reasons other than the saving clause of paragraph 2 of Article XXIX 
(Miscellaneous Rules) (e.g., pensions and annuities taxable where arising 
pursuant to Article XVIII (Pensions and Annuities)), are deemed to arise 
in the latter State. This rule does not, however, apply to gains taxable 
under paragraph 5 of Article XIII (Gains) (i.e.,. gains taxed by a Con- 
tracting State derived from the alienation of property by a former resident 
of that State). Gains from such an alienation arise, pursuant to paragraph 
3(b), in the State of which the alienator is a resident. Thus, if in accor- 
dance with paragraph 5 of Article XII, Canada imposes tax on certain 
gains of a U.S. resident such gains are deemed, pursuant to paragraphs 2 
and 3(b) of Article XXIV, to arise in the United States for purposes of 
computing the deduction against Canadian tax for the U.S. tax on such 
gain. Under the Convention such gains arise in the United States for pur- 
poses of the United States foreign tax credit. Paragraph 3(b) also provides 
that profits, income, or gains arise in the Contracting State of which a per- 
son is a resident if they may not be taxed in the other Contracting State 
under the provisions of the Convention (e.g., alimony), other than the 
“saving clause” of paragraph 2 of Article XXIX. 


Definitions: “resident of a Contracting State’ — Art. IV:1; “State” — 
Art. TIT: 1 (i). 


4. Where a United States citizen is a resident of Canada, 
the following rules shall apply: 


(a) Canada shall allow a deduction from the Canadian 
tax in respect of income tax paid or accrued to the 
United States in respect of profits, income or gains 
which arise (within the meaning of paragraph 3) in the 
United States, except that such deduction need not ex- 
ceed the amount of the tax that would be paid to the 
United States if the resident were not a United States 
citizen; and 


(b) for the purposes of computing the United States 
tax, the United States shall allow as a credit against 
United States tax the income tax paid or accrued to 
Canada after the deduction referred to in subparagraph 
(a). The credit so allowed shall not reduce that portion 
of the United States tax that is deductible from Cana- 
dian tax in accordance with subparagraph (a). 
Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art. 
III:1(c); “income tax paid or accrued” — Art. XXIV:7; “resident” — 


ITCIA 3, ITA 250; “United States” —- Art. III:1(b); “United States tax” — 
Art. III: 1(d). 


5. Notwithstanding the provisions of paragraph 4, where a 
United States citizen is a resident of Canada, the follow- 
ing rules shall apply in respect of the items of income re- 
ferred to in Article X (Dividends), XI (Interest) or XII 
(Royalties) that arise (within the meaning of paragraph 3) 
in the United States and that would be subject to United 
States tax if the resident of Canada were not a citizen of 
the United States, as long as the law in force in Canada 
allows a deduction in computing income for the portion 
of any foreign tax paid in respect of such items which ex- 
ceeds 15 per cent of the amount thereof: 


(a) the deduction so allowed in Canada shall not be 
reduced by any credit or deduction for income tax paid 
or accrued to Canada allowed in computing the United 
States tax on such items; 


(b) Canada shall allow a deduction from Canadian tax 
on such items in respect of income tax paid or accrued 
to the United States on such items, except that such 
deduction need not exceed the amount of the tax that 
would be paid on such items to the United States if the 
resident of Canada were not a United States citizen; 
and 
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(c) for the purposes of computing the United States tax 
on such items, the United States shall allow as a credit 
against United States tax the income tax paid or ac- 
crued to Canada after the deduction referred to in sub- 
paragraph (b). The credit so allowed shall reduce only 
that portion of the United States. tax on such items 
which exceeds the amount of tax that would be paid to 
the United States on such items if the resident of Can- 
ada were not a United States citizen. 


Technical Explanation [1995 Protocol]: 


Paragraphs 4 and 5 of Article XXIV of the Convention provide double 
taxation relief rules, for both the United States and Canada, with respect to 
U.S. source income derived by a U.S. citizen who is resident in Canada. 
These rules address the fact that a U.S. citizen resident in Canada remains 
subject to U.S. tax on his worldwide income at ordinary progressive rates, 
and may, therefore, be subject to U.S. tax at a higher rate than a resident of 
Canada who is not a U.S. citizen. In essence, these paragraphs limit ‘the 
foreign tax credit that Canada is obliged to allow such a U.S. citizen to the 
amount of tax on his U.S. source income that the United States would be 
allowed to collect from a Canadian resident who is not a-U.S. citizen. 
They also oblige the United States to allow the U.S. citizen a credit for any 
income tax paid to Canada on the remainder of his income. Paragraph 4 
deals with items of income other than dividends, interest, and royalties and 
is not changed by the Protocol. Paragraph 5, which deals with dividends, 
interest, and royalties, is amended by paragraph 2 of Article 12’ of the 
Protocol. 


The amendments to paragraph 5 of the Article make that paragraph appli- 
cable only to dividend, interest, and royalty income that would be subject 
to a positive rate of U.S. tax if paid to a Canadian resident who is not a 
U.S. citizen. This means that the rules of paragraph 4, not paragraph 5, 
will apply to.items of interest and royalties, such as portfolio interest, that 
would be exempt from U.S. tax if paid to a non-U.S. citizem resident in 
Canada. Under paragraph 4, Canada will not allow a credit for the U.S. tax 
on such income, and the United States will credit the Canadian tax to the 
extent necessary to avoid double taxation. 


Paragraph 2 of Article 12 of the Protocol makes further technical amend- 
ments to paragraph 5’ of Article XXIV of the Convention. The existing 
Technical Explanation of paragraphs 5 and 6 of Article XXIV of the Con- 
vention should be read as follows to reflect the amendments made by the 
Protocol: 


Paragraph 5 provides special rules for the elimination of double taxa- 
tion in the case of dividends, interest, and /royalties earned by a U.S. 
citizen resident in Canada. These rules apply notwithstanding the pro- 
visions of paragraph 4, but only as long as the law in Canada allows a 
deduction in computing income for the portion of any foreign tax paid 
in respect of dividends, interest, or royalties which exceeds 15 percent 
of the amount of such items of income, and only with respect to those 
items of income. The rules of paragraph 4 apply with respect to other 
items of income; moreover, if the law in force in Canada regarding the 
deduction for foreign taxes is changed so.as to no longer allow such a 
deduction, the provisions of paragraph 5 shall not apply and the U.S. 
foreign tax credit for Canadian taxes and the Canadian credit for U.S. 
taxes will be determined solely pursuant to the provisions of para- 
graph 4. 


The calculations under paragraph 5 are as follows. First, the deduction 
allowed in Canada in computing income shall be made with respect to 
U.S. tax on the dividends, interest, and royalties before any foreign 
tax credit by the United States with respect to income tax paid or ac- 
crued to Canada. Second, Canada shall allow a deduction from (credit 
against) Canadian tax for U.S. tax paid or accrued with respect to the 
dividends, interest, and royalties, but such credit need not exceed the 
amount of income tax that would be paid or accrued to the United 
States on such items of income if the individual were not. a U.S. citi- 
zen after taking into account any relief available under the Conven- 
tion. Third, for purposes of computing the U.S. tax on such dividends, 
interest, and royalties, the United States shall allow as a credit against 
the U.S. tax the income tax paid or accrued to Canada after the credit 
against Canadian tax, for income tax paid or accrued to. the United 
States. The United States is in no event obliged to give a credit for 
Canadian income tax which will reduce the U.S. tax below the amount 
of income tax that would be paid or accrued to the United States on 
the amount of the dividends, interest, and royalties if the individual 
were not a U.S. citizen after taking into account any relief available 
under the Convention. 


The rules of paragraph 5 are illustrated by the following examples. 
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Example B 


A USS. citizen who is a resident of Canada has $100 of dividend in- 
come arising in the United States. The tentative U.S. tax’ before for- 
eign tax credit is $40. 


Canada, under its law, allows a deduction for the U.S. tax in excess of 
15 percent or, in this case, a deduction of $25 ($40 - $15). The Cana- 
dian taxable income is $75 and the Canadian tax on that amount is 
$35. 


Canada gives a credit of $15 (the maximum credit allowed is 15 per- 
cent of the gross dividend taken into Canadian income) and collects a 
net tax of $20. 


The United States allows a credit for the net Canadian tax against its 
tax in excess of 15 percent. Thus, the maximum credit is $25 ($40 - 


_ $15). But since the net Canadian tax paid was $20, the usable credit is 


$20. 


To be able to use a credit of $20 requires,,Canadian source taxable 
income of $50 (50% of the U.S. tentative tax of $40). Under para- 
graph 6, $50 of the U.S. dividend is resourced to’ be of Canadian 
source. The credit of $20 may then be offset against the U.S. tax of 
$40, leaving a net U.S. tax of $20. 


The combined tax paid to both countries is $40, $20 to Canada and 
$20 to the United. States. . : 


Example C 


A USS. citizen who is a resident of Canada receives $200 of income 
with respect to personal services performed within Canada and $100 
of dividend income arising within the United States. Taxable income 
for U.S. purposes, taking into account the rules of Code section 911, is 
$220. U.S. tax (before foreign tax credits):is $92: The $100 of divi- 
dend income is deemed to bear U.S. tax (before foreign tax credits) of 
$41.82 ($100/$200 x $92). Under Canadian law, a deduction of 
$26.82 (the excess of $41.82 over 15 percent of the $100 dividend 
income) is allowed in computing income. The Canadian tax on 
$273.18 of income ($300 less the $26.82 deduction) is $130. Canada 
then gives a credit against the $130 for $15 (the U.S. tax paid or ac- 
crued with respect to the dividend, $41.82 but limited to 15 percent of 
the gross amount of such income, or $15), leaving a final Canadian 
tax of $115. Of the $115, $30.80 is attributable to the dividend: 


$73.18 ($100 dividend less $26.82 deduction) 
$273.18 ($300 income less $26.82 deduction) 


Of this amount, $26.82 is creditable against U.S. tax pursuant to para- 
graph 5. (Although the U.S. allows a credit for the Canadian tax im- 
posed on the dividend, $30.80, the credit may not reduce the U.S. tax 
below 15 percent of the amount of the dividend. Thus, the maximum 
allowable credit is the excess of $41.82, the U.S. tax imposed on the 
dividend income, over $15, which is 15 percent of the $100 dividend). 
The remaining $3.98 (the Canadian tax of $30.80 less the credit al- 
lowed of $26.82) is a foreign tax credit carryover for U.S. purposes, 
subject to the limitations of paragraph 5. (An additional $50.18 of Ca- 
nadian tax with respect to Canadian source services income is credita- 
ble against U.S. tax pursuant to paragraphs 3 and 4(b). The $50.18 is 
computed as follows: tentative U.S. tax (before foreign tax credits) is 
$92; the U.S. tax on Canadian source services income is $50.18 ($92 
less the U.S. tax on the dividend income of $41.82); the limitation on 
the services income is: 


x $115 


$120 (taxable income from services) 
To tae eT AT OTT Te PIS EO 

$220 (total taxable income) 
or $50.18. The credit for Canadian tax paid on the services income is 
therefore $50.18; the remainder of the Canadian tax on the services 
income, or $34.02, is a foreign tax credit carryover for U.S. purposes, 
subject to the limitations of paragraph 5.) 


Paragraph 6 is necessary to implement the objectives of paragraphs 
4(b) and 5(c). Paragraph 6 provides that where a U.S. citizen is a resi- 
dent of Canada, items of income referred to in paragraph 4 or 5 are 
deemed for the purposes of Article XXIV to arise in Canada to the 
extent necessary to avoid double taxation of income by Canada and 
the United States consistent with the objectives of paragraphs 4(b) and 
5(c). Paragraph 6 can override the source rules of paragraph 3 to per- 
mit a limited resourcing of income. The principles of paragraph 3 
have effect, pursuant to paragraph 3(b) of Article XXX (Entry Into 
Force) of the Convention, for taxable years beginning on or after Jan- 
uary 1, 1976..See the discussion of Article XXX below. 


The application of paragraph 6 is illustrated by the following example. 
Example D 


Art. XXIV — Elimination of Double Taxation 


The facts are the same as in Example C. The United States has under- 
taken, pursuant to paragraph 5(c) and paragraph 6, to credit $26.82 of 
Canadian taxes on dividend income that has a U.S. source under both 
paragraph 3 and the Internal Revenue Code. (As illustrated in Exam- 
ple C, the credit, however, only reduces the U.S. tax on the dividend 
income which exceeds the amount of income tax that would be paid or 
accrued to the United States on such income if the individual were not 
a US. citizen after taking into account any relief available under the 
Convention. Pursuant to paragraph 6, for purposes of determining the 
U.S. foreign tax credit limitation under the Convention with respect to 
Canadian taxes, 


A 
$64.13 (—— x $92 = $26.82; A = $64.13) 
$220 


of taxable income with respect to the dividends is deemed to arise in 
Canada. 


History; Para. 5 amended by 1995 Protocol, article 12(2), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 5 formerly 
read: 


5. Notwithstanding the provisions of paragraph 4, where a United 
States citizen is a resident of Canada, the following rules shall apply 
in respect of the items of income referred to in Article X (Divi- 
dends), XI (Interest) or XIL (Royalties) which arise (within the 
meaning of paragraph 3) in the United States, as long as the law in 
force in Canada allows a deduction in computing income for the 
portion of any foreign tax paid in respect of such items which ex- 
ceeds 15 per cent of the amount thereof: 


(a) the deduction so allowed in Canada shall not be ‘reduced by 
any credit or deduction for income tax paid or accrued to Can- 
ada allowed in computing the United States tax on such items; 


(b) Canada shall allow a deduction from the Canadian tax in 
respect of the income tax paid or accrued to the United States 
on such items, except that such deduction need not exceed: 15 
per cent of the gross amount of such items that has been’ in- 
cluded in computing the income of the citizen for Canadian tax 
purposes; and 


(c) for the purposes of computing the United States tax on such 
items, the United States shall allow as a credit against United 
States tax the income tax paid or accrued to Canada after the 
deduction referred to in subparagraph (b). The credit so allowed 
shall reduce only that portion of the United States tax on such 
items which exceeds 15 per cent of the amount thereof included 
in computing United States taxable income. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “Canadian tax” — Art. 
‘Ill:1(c); “income tax paid or accrued” — Art. XXIV:7; “resident” — 
ITCIA 3, ITA 250; “United States” — Art. III:1(b); “United States tax”? — 
Art. Ifl:1(d). 


6.. Where a United States citizen is a resident of Canada, 
items of income referred to in paragraph 4 or 5 shall, not- 
withstanding the provisions of paragraph 3, be deemed to 
arise in Canada to the extent necessary to avoid. the 
double taxation of such income under paragraph 4(b) or 
paragraph 5(c). 

Definitions: “Canada” — Art. [I:1(a), ITCIA 5; “resident” — ITCIA 3, 
ITA 250; “United States” — Art. III:1(b). 


7. For the purposes of this Article, any reference to “‘in- 
come tax paid or accrued” to a Contracting State shall 
include Canadian tax and United States tax, as the case 
may be, and taxes of general application which are paid 
or accrued to a political subdivision or local authority of 
that State, which are not imposed by that political subdi- 
vision or local authority in a manner inconsistent with the 
provisions of the Convention and which are substantially 
similar to the Canadian tax or United States tax, as the 
case may be. 

Technical Explanation [1995 Protocol]: 

Paragraph 3 of Article 12 of the Protocol makes a technical amendment to 
paragraph 7 of Article XXIV. It conforms the reference to U.S. and Cana- 


dian taxes to the amended definitions of “United States tax” and “Cana- 
dian tax” in subparagraphs (c) and (d) of paragraph 1 of Article III (Gen- 
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eral Definitions). No substantive change in the effect of the paragraph is 
intended. . 


History: Para. 7 amended by 1995 Protocol, article 12(3), generally effec- 
tive for taxation years beginning:on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 7 formerly 
read: 


7. For the purposes of this Article, any reference to “income tax 
paid or accrued” to a Contracting State shall include Canadian tax 
and United States tax, as the case may be, and taxes of general ap- 
plication which are paid or accrued to a political subdivision or lo- 
cal authority of that State, which are not imposed by that political 
subdivision or local authority in a manner inconsistent with the pro- 
visions of the Convention and which are substantially similar to the 
taxes of that State referred to in paragraphs 2 and 3(a) of Article II 
(Taxes Covered). 


Definitions: “Canadian tax’ — Art. Ilfl:1(c); “State” — Art. III:1(4); 
“United States tax” — Art. III: 1(d). 


8. Where a resident of a Contracting State owns capital 
which, in accordance. with the provisions of the Conven- 
tion, may be taxed in the other Contracting State, the first- 
mentioned State shall allow as a deduction from the tax 
on the capital of that resident an amount equal to the capi- 
tal tax paid in that other State. The deduction shall not, 
however, exceed that part of the capital tax, as computed 
before the deduction is given, which is attributable to the 
capital which may be taxed in that other State. 


Definitions: “resident” — ITCIA 3, ITA 250; “resident of a Contracting 
State” — Art, IV:1; “State” — Art. TI:1(1). 


9. The provisions of this Article relating to the source of 
profits, income or gains shall not apply for the purpose of 
determining a credit against United States tax for any for- 
eign taxes other than income taxes paid or accrued to 
Canada. 


History: Para. 9 added by 1983 Protocol, article XI, para. 3. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “income tax paid or ac- 
crued” — Art. XXIV:7; “United States” — Art. III:1(b). 


10. Where in accordance with any provision of the Con- 
vention income derived or capital owned by a resident of 
a Contracting State is exempt from tax in that State, such 
State may nevertheless, in calculating the amount of tax 
on other income or capital, take into account the ex- 
empted income or capital. 


Technical Explanation [1995 Protocol]: 


Paragraph 4 of Article 12 of the Protocol adds a new paragraph 10 to Arti- 
cle XXIV of the Convention. This paragraph provides for the application 
of the rule of “exemption with progression” by a Contracting State in 
cases where an item of income of a resident of that State is exempt from 
tax in that State by virtue of a provision of the Convention. For example, 
where under Canadian law a tax benefit, such as the goods and services 
tax credit, to a Canadian resident individual is reduced as the income of 
that individual, or the individual’s spouse or other dependent, increases, 
and any of these persons receives U.S. social security benefits that are ex- 
empt from tax in Canada under the Convention, Canada may, neverthe- 
less, take the U.S. social security benefits into account in determining 
whether, and to what extent, the benefit should be reduced. 


New Article XXIX B (Taxes Imposed by Reason of Death), added by Ar- 
ticle 19 of the Protocol, also provides relief from double taxation in certain 
circumstances in connection with Canadian income tax imposed by reason 
of death and U.S. estate taxes. However, subparagraph 7(c) of Article 
XXIX B generally denies relief from U.S. estate tax under that Article to 
the extent that a credit or deduction has been claimed for the same amount 
in determining any other tax imposed by the United States. This restriction 
would operate to deny relief, for example, to the extent that relief from 
U.S. income tax is claimed under Article XXIV in respect of the same 
amount of Canadian tax. There is, however, no requirement that relief 
from U.S. tax be claimed first (or exclusively) under Article XXIV. Para- 
graph 6 of Article XXIX B also prevents the claiming of double relief 
from Canadian income taxation under both that Article and Article XXIV, 
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by providing that the credit provided by Article XXIX B applies only after 
the application of the credit provided by Article XXIV. 


Technical Explanation [1984]: 


Paragraph 9 provides clarification that the source rules of this Article shall 
not be used to determine the credit available against U.S. tax for foreign 
taxes other than income taxes paid or accrued to Canada (i.e., taxes of 
third countries). Thus, creditable third country taxes may not offset the 
U.S. tax on income treated as arising in Canada under the source rules of 
the Convention. A person claiming credit for income taxes of a third coun- 
try may not rely upon the rules of paragraphs 3 and 6 for purposes of 
treating income that would otherwise have a U.S. source as having a for- 
eign source. Thus, if the taxpayer elects to compute the foreign tax credit 
for any year using the special source rules set forth in paragraphs 3 and 6, 
paragraph 9 requires that a separate limitation be computed for taxes not 
covered by paragraph | without regard to the source rules of paragraphs 3 
and 6, and the credit for such taxes may not exceed such limitation. The 
eredit allowed under this separate limitation may not exceed the propor- 
tion of the Federal income taxes imposed by the Code that the taxpayer’s 
taxable income from foreign sources (under the Code) not included in tax- 
able income arising in Canada (and not in excess of total foreign source 
taxable income under the Code) bears to the taxpayer's worldwide taxable 
income. In any case the credit for taxes covered by paragraph | and the 
credit for other foreign taxes is limited to the amount allowed under an 
overall limitation computed by aggregating taxable income arising in Can- 
ada and other foreign source taxable income. 


If creditable Canadian taxes exceed the proportion of U.S. tax that taxable 
income-arising in Canada bears to the entire taxable income, such taxes 
may qualify to be absorbed by any excess in the separate limitation com- 
puted with respect to other taxes. 


In a case where a taxpayer has different types of income subject to sepa- 
rate limitations under the Code (e.g., section 904(d)(1)(B) DISC divi- 
dends) the Convention rules just described apply in the context of each of 
the separate Code limitations. 


A taxpayer may, for any year, claim a credit pursuant to the rules of the 
Code. In such case, the taxpayer would be subject to the limitations estab- 
lished in the Code, and would forego the rules of the Convention that de- 
termine where taxable income arises. In addition, any Canadian taxes coy- 
ered by paragraph | which are not creditable under the Code would not be 
credited. 


Thus, where a taxpayer elects to use the special source rules of this Article 
to compute the foreign tax credit for any year, the following computations 
must be made: 


Step I(a): Compute a hypothetical foreign tax credit limitation for Cana- 
dian income and taxes using the source rules of the Convention. 


Step 1(b): Compute a hypothetical foreign tax credit limitation for third 
country income and taxes using the source rules of the Code. 


Step I(c): Compute an overall foreign tax credit limitation using the 
source rules of the Convention to the extent they resource Canadian source 
income as U.S. source income or U.S. source income as Canadian source 
income, and using the source rules of the Code with respect to any other 
income. 


Step 2: Allocate the amount of creditable Canadian taxes to the amount of 
the limitation. computed under step I(a), and allocate the amount of credit- 
able third country taxes to the amount of the limitation computed under 
step 1(b). The amount of credit to be so allocated may not exceed the 
amount of the respective limitation. 


Step 3: (1) If the total credits allocated under step 2 exceed the amount of 
the limitation computed under step 1(c), the amount of allowable credits 
must be reduced to that limitation (see Rev. Rul. 82-215, 1982-2 Cum. 
Bull. 153 for the method of such reduction). 


(2) If the total credits allocated under step 2 are less than the amount of the 
limitation computed under step 1(c), then (a) any amount of creditable Ca- 
nadian taxes in excess of the amount of the step 1(a) limitation may be 
credited to the extent of the excess of the step l(c) limitation over the total 
step 2 allocation, and (b) any amount of third country taxes in excess of 
the amount of the step 1(b) limitation may not be credited. 


The following examples (in which the taxpayer’s U.S. tax rate is presumed 
to be 46%) illustrate the application of the source rules of Article XXIV: 


Example 1. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable 
income having a U.S. source under both the Convention and the Code; 
$100 of taxable income having a Canadian source under both the Conven- 
tion and the Code; $50 of taxable income having a Canadian source under 
the Convention but a U.S. source under the Code (see, for example, para- 
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graph | of Article VII (Business Profits) and paragraph 3(a).of Article 
XXIV); and $80 of taxable income having a foreign (non-Canadian) 
source under the Code. The taxpayer pays $75. of Canadian income taxes 
and $45 of third country income taxes. All the foreign source income of 
the taxpayer constitutes “other” income described in Code) section 
904(d)(1)(C). 


The source rules of the Convention are applied as follows to compute the 
taxpayer’s foreign tax credit: 


Step I(a): 
$150 (Canadian source taxable income under x. $151.80 
Convention) 
$330 (total taxable income) 
= $69 limit for Canadian taxes. 
Step 1(b): 
$80. (third country source taxable income Lo We 
under Code) x 9151-80 
$330 (total taxable income) 
= $36.80 limit for third country taxes. 
Step I(c). 
$230 . (overall foreign taxable income under % $15180 
source rules described above) 
$330 (total taxable income) 


= $105.80 total limit. 


Step 2: The taxpayer may tentatively credit $69 of the $75 Canadian in- 
come taxes under the step 1(a) limitation, and $36.80 ofthe third country 
income taxes under the step 1(b) limitation. 


Step 3: Since the total amount of taxes credited under step 2 equals the 
taxpayer’s total limitation of $105.80 under step 1(c), no additional taxes 
may be credited. The taxpayer has a $6 Canadian income tax carryover 
and an $8.20 third country income tax carryover for U.S. foreign tax credit 
purposes. 


(b) If the taxpayer had paid only $30 of third country taxes, he would 
credit that $30 in step 2. Since the total amount of credits allowed under 
step 2 ($99) is less than the taxpayer’s total limit of $105.80, and since the 
taxpayer has $6 of excess Canadian taxes not credited under step 2, he 
may also claim a credit for that $6 of Canadian income taxes, for a total 
credit of $105. 


(c) If the taxpayer had paid $45 of third country income taxes and $65 of 
Canadian income taxes, the computation would be as follows: 


Step 2: The taxpayer would credit the $65 of Canadian income taxes, and 
would also credit $36.80 of the $45 of third country income taxes. 


Step 3: Although the total amount of credits computed under. step 2 
($101.80) is less than the taxpayer’s total limitation of $105.80, no. addi- 
tional credits can be claimed since the taxpayer has only excess third 
country income taxes. The excess third country income taxes are thus not 
permitted to offset U.S. tax on income that is Canadian source income 
under the Convention. The taxpayer would have $8.20 of third country 
income taxes as a carryover for U.S. foreign tax credit purposes. 


Example 2. 


A United States corporate taxpayer has for the taxable year $100 of taxa- 
ble income having a Canadian source under the Convention but a U.S. 
source under the Code; $100 of taxable income having a U.S. source under 
both the Convention and the Code; $80 of taxable income having a foreign 
(non-Canadian) source under the Code; and $50 of loss allocated or appor- 
tioned to Canadian source income. The taxpayer pays $50 of foreign (non- 
Canadian) income taxes, and $20 of Canadian income taxes. 


The source rules of the Convention are applied as follows to compute the 
taxpayer’s foreign tax credit: . 


Step I(a): 
$50 (Canadian source taxable income under x $105.80 
Convention) 
$230 (total taxable income) 
= $23 limit for Canadian taxes. 
Step 1(b): 
$80 (third country source taxable income 
under Code) $105.80 
$230 (total taxable income) 


= $36.80 limit for third country taxes. 
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Step 1(c): 
$130 (overall foreign taxable income under x.$105.80 
source rules described above) 
$230 (total taxable income) 


= $59.80 limit for Canadian taxes. 


Step 2: Since the taxpayer paid $20 of Canadian income taxes, he may 
credit that amount in full since the step 1(a) limit is $23. Since the step 
1(b) limit is $36.80, the taxpayer may credit $36.80 of the $50 foreign 
income taxes paid. 


Step 3: Although the total taxes credited under step 2 ($56.80) is less than 
the taxpayer’s total limit of $59.80, no additional credits may be claimed 
since the only excess taxes are third country income taxes, and those may 
not be used to offset any excess limitation in step 3. The $13.20 of foreign 
taxes not allowed as a credit is available as a foreign tax credit carryover. 


Example 3. 


The facts are the same as in Example 2, except that foreign (non-Cana- 
dian) operations result in a loss of $30 rather than taxable income of $80, 
and no foreign (non-Canadian) income taxes are paid. The taxpayer’s 
credit is computed as follows: 


Step. (a): 
HOUR = EX S55120 = 
$120 


limit for Canadian taxes. 


Step 1(b): Since there is no third country source taxable income under the 
Code, the limit for third country income taxes is zero. 


Step 1(c): 
$20 x $55.20 = 
$120 


$9.20 total limit. 


Step 2: Since the taxpayer paid $20 of Canadian income tax, he may tenta- 
tively credit that amount in full since the step 1(a) limit is $23. 


Step 3: Since the total taxes credited under step 2. ($20) exceeds the tax- 
payer’s total limit of $9.20, the taxpayer must reduce the total amount 
claimed as a credit to $9.20. The remaining $10.80 of Canadian income 
taxes are available as a foreign tax credit carryover. 


Example 4. 


The facts are the same as in Example 2, except that the first $100 of taxa- 
ble income mentioned in Example 2 has a Canadian source under both the 
Convention and the Code. 


‘Step I(a): 
$50 x $105.80 
$230 

Step 1(b): 


$23 limit for Canadian taxes. 


$36.80 limit for third country in- 


$80 x $105.80 = 
come taxes. 


$230 

Step I(c): 
$130 x $105.80 = 
$230 


$59.80 total limit. 


Step 2: The taxpayer credits the $20 of Canadian income tax and $36.80 of 
third country income tax. 


Step 3: As explained in Example 2, the taxpayer’s total credit is limited to 
$56.80. In this case, however, if the Canadian taxes covered by the Con- 
vention are creditable under the Code, the taxpayer could elect the Code 
limitation of $59.80 ($130/$230 x $105.80), which is more advantageous 
than the Convention limitation because that limitation does not permit 
third country income taxes to be credited against the U.S. tax on income 
arising in Canada under the Convention. 


Example 5. 


The facts are the same as in Example 2, except that the corporation pays 
$25 of Canadian income taxes and $12 of foreign (non-Canadian) income 
taxes. Under step 2, the taxpayer would credit $23 of the $25 of Canadian 
income taxes and the full $12 of third country income taxes. Since the 
total amount of income taxes credited under step 2 is $35, which is less 
than the taxpayer’s total limit of $59.80, the taxpayer may credit an 
amount of Canadian income taxes up to the $24.80 excess. Here, the tax- 
payer may claim a credit for the additional $2 of Canadian income taxes 
not credited under step 2, and has a total credit of $37. 
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Example 6. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable 
income having a Canadian source under the Convention and the Code; $50 
of taxable income having a Canadian source under the Convention but a 
U.S. source under the Code; $80 of taxable income having a foreign (non- 
Canadian) source under the Code; and $50 of loss allocated or apportioned 
to U.S. source income. The taxpayer pays $65 of Canadian income taxes, 
and $45 of third country income taxes. 


Step I(a): 


$69 limit for Canadian income tax- 


$150 =x $82.80 


es. 
$230 
Step 1(b): 
$80 x $82.80 a $36.80 limit for third country in- 
come taxes. 
$180: 
Step I(c): | 
$180. x $82.80 = _ $82.80 total limit. 
$180 


Step 2: The taxpayer tentatively credits the $65 of Canadian income taxes 
against the $69 limit of step I(a), and $36.80 of the $45 of third country 
income taxes against the $36.80 limit of step 1(b). 


Step 3: Since the total amount of credits tentatively allowed under step 2 
($101.80) exceeds the taxpayer’s total limit of $82.80 under step 1(c), the 
taxpayer’s allowable credit is reduced to $82.80 under the method pro- 
vided by Rev. Rul. 82-215. 


(b) If the taxpayer had paid only $40 of Canadian income taxes, the total 
credits tentatively allowed under step 2 is $76.80. Although that amount is 
less than the $82.80 total limit under step 1(c), no additional taxes may be 
credited since the taxpayer only has excess third country income taxes. 
The $8.20 of excess third country income taxes would be allowed as a 
foreign tax credit carryover. 


The general rule for avoiding double taxation in Canada is provided in 
paragraph 2. Pursuant to paragraph 2(a) Canada undertakes to allow to a 
resident of Canada a credit against income taxes imposed under the /n- 
come Tax Act for the appropriate amount of income taxes paid or accrued 
to the United States. Paragraph 2(b) provides for the deduction by a Cana- 
dian company, in computing taxable income, of any dividend received out 
of the exempt surplus of a U.S. company which is an affiliate. The provi- 
sions of paragraphs 2(a) and (b) are subject to the provisions of the Income 
Tax Act as they may be amended from time to time without changing the 
general principle of paragraph 2. Paragraph 2(c) provides that where Can- 
ada imposes a tax on the alienation of property pursuant to the provisions 
of paragraph 5 of Article XIII (Gains), Canada will allow a credit for the 
income tax paid or accrued to the United States on such gain. 


The rules of paragraph 1 are modified in certain respects by rules in 
paragraphs 4 and 5 for income derived by United States citizens who are 
residents of Canada. Paragraph 4 provides two steps for the elimination of 
double taxation in such a case. First, paragraph 4(a) provides that Canada 
shall allow a deduction from (credit against) Canadian tax in respect of 
income tax paid or accrued to the United States in respect of profits, in- 
come, or gains which arise in the United States (within the meaning of 
paragraph 3(a)); the deduction against Canadian tax need not, however, 
exceed the amount of income tax that would be paid or accrued to the 
United States if the individual were not a U.S. citizen, after taking into 
account any relief available under the Convention. 


The second step, as provided in paragraph 4(b), is that the United States 
allows as a credit against United States tax, subject to the rules of para- 
graph 1, the income tax paid or accrued to Canada after the Canadian 
credit for U.S. tax provided by paragraph 4(a). The credit so allowed by 
the United States is not to reduce the portion of the United States tax that 
is creditable against Canadian tax in accordance with paragraph 4(a). 


The following example illustrates the application of paragraph 4. 
Example A 


¢ AUS. citizen who is a resident of Canada earns $175 of income from 
the performance of independent personal services, of which $100 is 
derived from services performed in Canada and $75 from services 
performed in the United States. That is his total world-wide income. 


¢ If he were not a U.S. citizen, the United States could tax $75 of that 
amount under Article XIV (Independent Personal Services). By rea- 
son of paragraph 3(a), the $75 that may be taxed by the United States 
under Article XIV is deemed to arise in the United States. Assume 
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that the U.S. tax on the $75 would be $25 if the taxpayer were not a 
US. citizen. 

However. since the individual is a U.S. citizen, he is subject to U.S. 
tax on his worldwide income of $175. After excluding $75 under sec- 
tion 911, his taxable income is $100 and his U.S. tax is $40. 
Because he is a resident of Canada, he is also subject to Canadian tax 
on his worldwide income. Assume that Canada taxes the $175 at $75. 
Canada will credit against its tax of $75 the U.S. tax at source of $25, 
leaving a net Canadian tax of $50. 


The United States will credit against its tax of $40 the Canadian tax 
net of credit, but without reducing its source basis tax of $25; thus, the 
allowable credit is $40 - $25 = $15. 

To use a credit of $15 requires Canadian source taxable income of 
$37.50 ($37.50/$100 - $40 = 15). Without any special treaty rule, Ca- 
nadian source taxable income would be only $25 ($100 less the sec- 
tion 911 exclusion of $75). Paragraph 6 provides for resourcing an 
additional $12.50 of income to Canada, so that the credit of $15 can 
be fully used. 


Paragraph 5 provides special rules for the elimination of double taxation in 
the case of dividends, interest, and royalties earned by a U.S. citizen resi- 
dent in Canada. These rules apply notwithstanding the provisions of para- 
graph 4, but only as long as the law in Canada allows a deduction in com- 
puting income for the portion of any foreign tax paid in respect of 
dividends, interest, or royalties which exceeds 15 percent of the amount of 
such items of income, and only with respect to those items of income. The 
rules of paragraph 4 apply with respect to other items of income; moreo- 
ver, if the Jaw in force in Canada regarding the deduction for foreign taxes 
changes, the provisions of paragraph 5 shall not apply and the U.S. foreign 
tax credit for Canadian taxes and the Canadian credit for U.S. taxes will be 
deiermined solely pursuant to the provisions of paragraph 4. 


The calculations under paragraph 5 are as follows. First, the deduction al- 
jowed in Canada in computing income shall be made with respect to U.S. 
tax on the dividends, interest, and royalties before any foreign tax credit 
by the United States with respect to income tax paid or accrued to Canada. 
Second, Canada shall allow a deduction from (credit against) Canadian tax 
for U.S. tax paid or accrued with respect to the dividends, interest, and 
royalties, but such credit need not exceed 15 percent of the gross amount 
of such items of income that have been included in computing income for 
Canadian tax purposes. (The credit may. however, exceed the amount of 
tax that the United States would be entitled to levy under the Convention 
upon a Canadian resident who is not a U.S. citizen.) Third, for purposes of 
computing the U.S. tax on such dividends, interest, and royalties, the 
United States shall allow as a credit against the U.S. tax the income tax 
paid or accrued to Canada after the 15 percent credit against Canadian tax 
for income tax paid or accrued to the United States. The United States is in 
no event obliged to give a credit for Canadian income tax which will re- 
duce the U.S. tax below 15 percent of the amount of the dividends, inter- 
est, and royalties. 


The rules of paragraph 5 are illustrated by the following examples. 
Example B 


* AUS. citizen who is a resident of Canada has $100 of royalty income 
arising in the United States. The tentative U.S. tax before foreign tax 
credit is $40. 


¢ Canada, under its law, allows a deduction for the U.S. tax in excess of 
15 percent or, in this case, a deduction of $25 ($40 - $15). The Cana- 
dian taxable income is $75 and the Canadian tax on that amount is 
$35. 

* Canada gives a credit of $15 (the maximum credit allowed is 15 per- 
cent of the gross royalty taken into Canadian income) and collects a 
net tax of $20. 


* The United States allows a credit for the net Canadian tax against its 
tax in excess of 15 percent. Thus, the maximum credit is $25 ($40 - 
$15). But since the net Canadian tax paid was $20, the usable credit is 
$20. 

* To be able to use a credit of $20 requires Canadian source taxable 

income of $50 (50% of the U.S. tentative tax of $40). Under para- 

graph 6, $50 of the U.S. royalty is resourced to be of Canadian source. 

The credit of $20 may then be offset against the U.S. tax of $40, leav- 

ing a net U.S. tax of $20. 

The combined tax paid to both countries is $40, $20 to Canada and 

$20 to the United States. 


Example C 


A US. citizen who is a resident of Canada receives $200 of income with 
respect to personal services performed within Canada and $100 of royalty 
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income arising within the United States. Taxable income for U.S. pur- 
poses, taking into account the rules of Code section 911, is $220. U.S. tax 
(before foreign tax credits) is $92. The $100 of royalty income is deemed 
to bear U.S. tax (before foreign tax credits) of $41.82 ($100/$220 x $92). 
Under Canadian law, a deduction of $26.82 (the excess of $41.82 over 15 
percent of the $100 royalty income) is allowed in computing income. The 
Canadian tax on $273.18 of income ($300 less the $26.82 deduction) is 
$130. Canada then gives a credit against the $130 for $15 (the U.S. tax 
paid or accrued with respect to the royalty, $41.82, but limited to 15 per- 
cent of the gross amount of such income, or $15), leaving a final Canadian 
tax of $115. Of the $115, $30.80 is attributable to the royalty 


$73.18 ($100 royalty less $26.82 deduction) derinlelSe 
$273.18 ($300 income less $26.82 deduction) 


Of this amount, $26.82 is creditable against U.S. tax pursuant to paragraph 
5. (Although the U.S. allows a credit for the Canadian tax imposed on the 
royalty, $30.80, the credit may not reduce the U.S. tax below 15 percent of 
the amount of the royalty. Thus, the maximum allowable credit is the ex- 
cess of $41.82, the U.S. tax imposed on the royalty income, over $15, 
which is 15 percent of the $100 royalty). The remaining $3.98 (the Cana- 
dian tax of $30.80 less the credit allowed of $26.82) is a foreign tax credit 
carryover for U.S. purposes, subject to the limitations of paragraph 5. (An 
additional $50.18 of Canadian tax with respect to Canadian source ser- 
vices income is creditable against U.S. tax pursuant to paragraphs 3 and 
4(b). The $50.18 is computed as follows: tentative U.S. tax (before foreign 
tax credits) is $92; the U.S. tax on Canadian source services income is 
$50.18 ($92 less the U.S. tax on the royalty income of $41.82); the limita- 
tion on the services income is: 


$120 (taxable income from services) x $92, 


$220 (total taxable income) 


or $50.18. The credit for Canadian tax paid on the services income is 
therefore $50.18; the remainder of the Canadian tax on the services in- 
come, or $34.02, is a foreign tax credit carryover for U.S. purposes, sub- 
ject to the limitations of paragraph 5). 


Paragraph 6 is necessary to implement the objectives of paragraphs 4(b) 
and 5(c). Paragraph 6 provides that where a U.S. citizen is a resident of 
Canada, items of income referred to in paragraph 4 or 5 are deemed for the 
purposes of Article XXIV to arise in Canada to the extent necessary to 
avoid double taxation of income by Canada and the United States consis- 
tent with the objectives of paragraphs 4(b) and 5(c). Paragraph 6 can over- 
ride the source rules of paragraph 3 to permit a limited resourcing of in- 
come. The principles of paragraph 6 have effect, pursuant to paragraph 
3(b) of Article XXX (Entry Into Force), for taxable years beginning on or 
after January 1, 1976. See the discussion of Article XXX below. 


The application of paragraph 6 is illustrated by the following example. 
Example D 


The facts are the same as in Example C. The United States has undertaken, 
pursuant to paragraph 5(c) and paragraph 6, to credit $26.82 of Canadian 
taxes on royalty income that has a U.S. source under both paragraph 3 and 
the Internal Revenue Code. (As illustrated in Example C, the credit, how- 
ever, only reduces the U.S. tax on the royalty income which exceeds 15 
percent of the amount of such income included in computing U.S. taxable 
income.) Pursuant to paragraph 6, for purposes of determining the U.S. 
foreign tax credit limitation under the Convention with respect to Cana- 
dian taxes, $64.13 (A/$220 x $92 = $26.82; A = $64.13) of taxable in- 
come with respect to the royalties is deemed to arise in Canada. 


Paragraph 7 provides that any reference to “income tax paid or accrued” to 
Canada or the United States includes Canadian tax or United States tax, as 
the case may be. The terms “Canadian tax” and “United States tax” are 
defined in paragraphs I(c) and 1(d) of Article III (General Definitions). 
References to income taxes paid or accrued also include taxes of general 
application paid or accrued to a political subdivision or local authority of 
Canada or the United States which are not imposed by such political sub- 
division or local authority in a manner inconsistent with the provisions of 
the Convention and which are substantially similar to taxes of Canada or 
the United States referred to in paragraphs 2 and 3(a) of Article I (Taxes 
Covered). 1G 


In order for a tax imposed by a political subdivision or local authority to 
fall within the scope of paragraph 7, such tax must apply to individuals, 
companies, or other persons generally, and not only to a particular class of 
individuals or companies or a particular type of business. The tax must 
also be substantially similar to the national taxes referred to in paragraphs 
2 and 3(a) of Article II. Finally, the political subdivision or local authority 
must apply its tax in a manner not inconsistent with the provisions of the 
Convention. For example, the political subdivision or local authority must 
not impose its tax on a resident of the other Contracting State earning bus- 
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iness profits within the political subdivision or local authority but not hav- 
ing a permanent establishment there. It is understood that a Canadian pro- 
vincial income tax that satisfied the conditions of paragraph 7 on 
September 26, 1980 also satisfied the conditions of that paragraph on June 
14, 1983 —i.e., no significant changes have occurred in the taxes imposed 
by Canadian provinces, 


Paragraph 8 relates to the provisions of Article XXIII (Capital). It provides 
that where a resident of a Contracting State owns capital which, in accor- 
dance with the provisions of Article XXIII, may be taxed in the other Con- 
tracting State, the State of residence shall allow as a deduction from 
(credit against) its tax on capital an amount equal to the capital tax paid in 
the other Contracting State. The deduction is not, however, to exceed that 
part of the capital tax, computed before the deduction, which is attributa- 
ble to capital which may be taxed in the other State. 

History: Para. 10 added by 1995 Protocol, article 12(4), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). 

Definitions: “resident of a Contracting State’ — Art. IV:1;. “State” — 
Art. II: 1(i). 


Article XXV — Non-Discrimination 


1. Citizens of a Contracting State, who are residents of the 
other Contracting State, shall not be subjected in that 
other State to any taxation or any requirement connected 
therewith which is other or more burdensome than the 
taxation and connected requirements to which citizens of 
that other State in the same circumstances are or may be 
subjected. 


Technical Explanation [1984]: 


Paragraphs | and 2 of Article XXV protect individual citizens of a. Con- 
tracting State from discrimination by the other Contracting State in taxa- 
tion matters. Paragraph | provides that a citizen of a Contracting State 
who is a resident of the other Contracting State may not be subjected in 
that other State to any taxation or requirement connected with taxation 
which is other or more burdensome than the taxation and connected re- 
quirements imposed on similarly situated citizens of the other State. 


Definitions: “resident” — ITCIA 3, ITA 250; “resident of a Contracting 
State” — Art. IV:1; “State” — Art. III:1(i). 


2. Citizens of a Contracting State, who are not residents 
of the other Contracting State, shall not be subjected in 
that other State to any taxation or any requirement con- 
nected therewith which is other or more burdensome than 
the taxation and connected requirements to which citizens 
of any third State in the same circumstances (including 
State of residence) are or may be subjected. 


Technical Explanation [1984]: 


Paragraph 2 assures protection in a case where a citizen of a Contracting 
State is not a resident of the other Contracting State. Such a citizen may 
not be subjected in the other State to any taxation or requirement con- 
nected to taxation which is other or more burdensome than the taxation 
and connected requirements to which similarly situated citizens of any 
third State are subjected. The reference to citizens of a third State “in the 
same circumstances” includes consideration of the State of residence. 
Thus, pursuant to. paragraph 2, the Canadian taxation with respect to a 
citizen of the United States resident in, for example, the United Kingdom 
may not be more burdensome than the taxation of a U.K. citizen resident 
in the United Kingdom. Any benefits available to the U.K. citizen by vir- 
tue of an income tax convention between the United Kingdom and Canada 
would be available to the U.S. citizen resident in the United Kingdom if he 
is otherwise in the same circumstances as the U.K. citizen. 


Definitions: “resident” — ITCIA 3, ITA 250; “resident of a Contracting 
State” — Art. TV:1; “State” — Art. TIT:1(). 


3. In determining the taxable income or tax payable of an 
individual who is a resident of a Contracting State, there 
shall be allowed as a deduction in respect of any other 
person who is a resident of the other Contracting State 
and who is dependent on the individual for support the 
amount that would be so allowed if that other person were 
a resident of the first-mentioned State. 


Art. XXV 


Technical Explanation [1995 Protocol]: 


Article 13 of the Protocol amends Article XXV (Non-Discrimination) of 
the Convention. Paragraph | of Article 13 amends paragraph 3 of Article 
XXV to conform the treaty language to a change in Canadian law. The 
paragraph is intended to allow the treatment of dependents under the in- 
come tax law of a Contracting State to apply with respect to dependents 
who are residents of the other Contracting State. As drafted in the present 
Convention, the rule deals specifically only with deductions; the amend- 
ments made by the Protocol clarify that it also applies to the credits now 
provided by Canadian law. 


Technical Explanation [1984]: 


Paragraph 3 assures that, in computing taxable income, an individual resi- 
dent of a Contracting State will be entitled to the same deduction for de- 
pendents resident in the other Contracting State that would be allowed if 
the dependents were residents of the individual’s State of residence. The 
term “dependent” is defined in accordance with the rules set forth in para- 
graph 2 of Article Ifl (General Definitions). For U.S. tax purposes, para- 
graph 3 does not expand the benefits currently available to a resident of 
the United States with a dependent resident in Canada. See Code section 
152(b)(3). 

History: Para. 3 amended by 1995 Protocol, article 13(1), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 3 formerly 
read: 


3. In determining the taxable income of an individual who isa resi- 
dent of a Contracting State there shall be allowed as a deduction in 
respect of any other person who is a resident of the other Con- 
tracting State and who is dependent on the individual for support the 
amount that would be so allowed if that other person were a resident 
of the first-mentioned State. 


Definitions: “individual” —ITCIA 3, ITA 248(1); “person” — Art. 
I:1(e), ITCIA 3, Interpretation Act 35(1); “resident of a Contracting 
State” — Art. [V:1; “State” — Art. II:1(i); “taxable income” — ITCIA 3, 
ITA 248(1). 


4. Where a married individual who is a resident of Can- 
ada and not a citizen of the United States has income that 
is taxable in the United States pursuant to Article XV 
(Dependent Personal Services), the United States tax with 
respect to such income shall not exceed such proportion 
of the total United States tax that would be payable for 
the taxable year if both the individual and his spouse were 
United States citizens as the individual’s taxable income 
determined without regard to this paragraph. bears. to the 
amount that would be the total taxable income of the indi- 
vidual and his spouse. For the purposes of this paragraph, 


(a) the “total United States tax” shall be determined as 
if all the income of the individual and his spouse arose 
in the United States; and 


(b) a deficit of the spouse shall not be taken into ac- 
count in determining taxable income. 


Technical Explanation [1984]: 


Paragraph 4 allows a resident of Canada (not a citizen of the United 
States) to file a joint return in cases where such person earns salary, 
wages, or other similar remuneration as an employee and such income is 
taxable in the United States under the Convention. Paragraph 4 does not 
apply where the resident of Canada earns wages which are exempt in the 
United States under Article XV (Dependent Personal Services) or earns 
only income taxable by the United States under provisions of the Conven- 
tion other than Article XV. 


The benefit provided by paragraph 4 is available regardless of the resi- 
dence of the taxpayer’s spouse. It is limited, however, by a formula de- 
signed to ensure that the benefit is available solely with respect to persons 
whose U.S. source income is entirely, or almost entirely, wage income. 
The formula limits the United States tax with respect to wage income to 
that portion of the total U.S. tax that would be payable for the taxable year 
if both the individual and his spouse were United States citizens as the 
individual’s taxable income (determined without any of the benefits made 
available by paragraph 4, such as the standard deduction) bears to the total 
taxable income of the individual and his spouse. The term “total United 
States tax” used in the formula is total United States tax without regard to 
any foreign tax credits, as provided in subparagraph 4(a). (Foreign income 
taxes may, however, be claimed as deductions in computing taxable in- 
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come, to the extent allowed by the Code.) In determining total taxable 
income of the individual and his spouse, the benefits made available by 
paragraph 4 are taken into account, but a deficit of the spouse is not. 


The following example illustrates the application of paragraph 4. 


A, a Canadian citizen and resident, is married to B who is also a Cana- 
dian citizen and resident. A earns $12,000 of wages taxable in the 
U.S. under Article XV (Dependent Personal Services) and $2,000 of 
wages taxable only in Canada. B earns $1,000 of U.S. source dividend 
income, taxed by the United States at 15 percent pursuant to Article X 
(Dividends). B also earns $2,000 of wages taxable only in Canada. 
A’s taxable income for U.S. purposes, determined without regard to 
paragraph 4, is $11,700 ($12,000 - $2,000 (Code sections 151(b) and 
873(b)(3)) + $1,700 (Code section 63)). The U.S. tax (Code section 
1(d)) with respect to such income is $2,084.50. The total U.S. tax pay- 
able by A and B if both were U.S. citizens and all their income arose 
in the United States would be $2,013 under Code section 1(a) on taxa- 
ble income of $14,800 ($17,000 - $200.(Code section 116) - $2,000 
(Code section 151)). Pursuant to paragraph 4, the U.S. tax imposed on 
A’s wages from U.S. sources is. limited to $1,591.36 
($11,700/$14,800 x $2,013). B’s U.S. tax liability with respect to the 
U.S. source dividends remains $150. 


The provisions of paragraph 4 may be elected on a year-by-year basis. 
They are purely computational and do not make either or both spouses 
residents of the United States for the purpose of other U.S. income tax 
conventions. The rules relating to the election provided by U.S. law under 
Code section 6013(g) (see section 1.6013-6 of the Treasury Regulations) 
do not apply to the election described in this paragraph. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “individual” — ITCIA 
3, ITA 248(1); “resident” —ITCIA 3, ITA 250; “taxable income” — 
ITCIA 3, ITA 248(1); “United States’ — Art. IIJ:1(b); “United States 
tax” —— Art, We 1(d): 


5. Any company which is a resident of a Contracting 
State, the capital of which is wholly or partly owned or 
controlled, directly or indirectly, by one or more residents 
of the other Contracting State, shall not be subjected in 
the first-mentioned State to any taxation or any require- 
ment connected therewith which is other or more burden- 
some than the taxation and connected requirements to 
which other similar companies of the first-mentioned 
State, the capital of which is wholly or partly owned or 
controlled, directly or indirectly, by one or more residents 
of a third State, are or may be subjected. 


Technical Explanation [1984]: 


Paragraph 5 protects against discrimination in a case where the capital of a 
company which is a resident of one Contracting State is wholly or partly 
owned or controlled, directly or indirectly, by one or more residents of the 
other Contracting State. Such a company shall not be subjected in the 
State of which it is a resident to any taxation or requirement connected 
therewith which is other or more burdensome than the taxation and con- 
nected requirements to which are subjected other similar companies which 
are residents of that State but whose capital is wholly or partly owned or 
controlled, directly or indirectly, by one or more residents of a third State. 


Definitions: “company” — Art. III:1(f); “resident of a Contracting 
State” — Art. IV:1; “State” — Art. [I:1(i). 


6. Notwithstanding the provisions of Article XXIV (Elim- 
ination of Double Taxation), the taxation on a permanent 
establishment which a resident of a Contracting State has 
in the other Contracting State shall not be less favourably 
levied in the other State than the taxation levied on re- 
sidents of the other State carrying on the same activities. 
This paragraph shall not be construed as obliging a Con- 
tracting State: 


(a) to grant to a resident of the other Contracting State 
any personal allowances, reliefs and reductions for 
taxation purposes on account of civil status or family 
responsibilities which it grants to its own residents; or 


(b) to grant to a company which is a resident of the 
other Contracting State the same tax relief that it,pro- 
vides to a company which is a resident of the first- 
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mentioned State with respect to dividends received by 
it from a company. 


Technical Explanation [1984]: 


Paragraph 6 protects against discrimination in the case of a permanent es- 
tablishment which a resident of one Contracting State has in the other 
Contracting State. The taxation of such a permanent establishment by the 
other Contracting State shall not be less favorable than the taxation of re- 
sidents of that other State carrying on the same activities. The paragraph 
specifically overrides the provisions of Article XXIV (Elimination of 
Double Taxation), thus ensuring that permanent establishments will be en- 
titled to relief from double taxation on a basis comparable to the relief 
afforded to similarly situated residents. Paragraph 6 does not oblige a Con- 
tracting State to grant to a resident of the other Contracting State any per- 
sonal allowances, reliefs, and reductions for taxation purposes on account 
of civil status or family responsibilities which it grants to its own re- 
sidents. In addition, paragraph 6 does not require a Contracting State to 
grant to a company which is a resident of the other Contracting State the 
same tax relief that it grants to companies which are resident in the first- 
mentioned State with respect to intercorporate dividends. This provision is 
merely clarifying in nature, since neither the United States nor Canada 
would interpret paragraph 6 to provide for granting the same relief in the 
absence of a specific denial thereof. The principles of paragraph 6 would 
apply with respect to a fixed base as well as a permanent establishment. 
Paragraph 6 does not, however, override the provisions of Code section 
906. 


History: Para. 6 amended by 1983 Protocol, article XII. 


Definitions: “company” — Art. III:1(f); “permanent establishment” — 
Art. V:1; “State” — Art. TT:1(). 


7. Except where the provisions of paragraph 1 of Article 
IX (Related Persons), paragraph 7 of Article XI (Interest) 
or paragraph 7 of Article XII (Royalties) apply, interest, 
royalties and other disbursements paid by a resident of a 
Contracting State to a resident of the other Contracting 
State shall, for the purposes of determining the taxable 
profits of the first-mentioned resident, be deductible 
under the same conditions as if they had been paid to a 
resident of the first-mentioned State. Similarly, any debts 
of a resident of a Contracting State to a resident of the 
other Contracting State shall, for the purposes of deter- 
mining the taxable capital of the first-mentioned resident, 
be deductible under the same conditions as if they had 
been contracted to a resident of the first-mentioned State. 


Technical Explanation [1984]: 


Paragraph 7 concerns the right of a resident of a Contracting State to claim 
deductions for purposes of computing taxable profits in the case of dis- 
bursements made to a resident of the other Contracting State. Such dis- 
bursements shall be deductible under the same conditions as if they had 
been made to a resident of the first-mentioned State. Thus, this paragraph 
does not require Canada to permit a deduction to a Canadian trust for dis- 
bursements made to a non-resident beneficiary out of income derived from 
a business in Canada or Canadian real property; granting such a deduction 
would result in complete exemption by Canada of such income and would 
put Canadian trusts with non-resident beneficiaries in a better position 
than if they had resident beneficiaries. These provisions do not apply to 
amounts to which paragraph | of Article [X (Related Persons), paragraph 
7 of Article XI (Interest), or paragraph 7 of Article XII (Royalties) apply. 
Paragraph 7 of Article XX’V also provides that, for purposes of determin- 
ing the taxable capital of a resident of a Contracting State, any debts of 
such person to a resident of the other Contracting State shall be deductible 
under the same conditions as if they had been contracted to a resident of 
the first-mentioned State. This portion of paragraph 7 relates to Article 
XXIII (Capital). . 


Definitions: “resident of a Contracting State’ — Art. IV:1; “State” — 
Art. III:1(i). 


8. The provisions of paragraph 7 shall not affect the oper- 
ation of any provision of the taxation laws of a Con- 
tracting State: 


(a) relating to the deductibility of interest and which is 
in force on the date of signature of this Convention 
(including any subsequent modification of such provi- 


2476 


Art. XX VI— Mutual Agreement Procedure 


sions that does not change the general nature thereof); 
or | 


(b) adopted after such date by a Contracting State and 
which is designed to ensure that a person who is not a 
resident of that State does not enjoy, under the laws of 
that State, a tax treatment that is more favorable than 
that enjoyed by residents of that State. 


Technical Explanation [1984]: 


Paragraph 8 provides that, notwithstanding the provisions of paragraph 7, 
a Contracting State may enforce the provisions of its taxation laws relating 
to the deductibility of interest, in force on September 26, 1980, or as modi- 
fied subsequent to that date in a manner that does not change the general 
nature of the provisions in force on September 26, 1980; or which are 
adopted after September 26, 1980, and are designed to ensure that non- 
residents do not enjoy a more favorable tax treatment under the taxation 
laws of that State than that enjoyed by residents. Thus Canada may con- 
tinue to limit the deductions for interest paid to certain non-residents as 
provided in section 18(4) of Part I of the Income Tax Act. 


Related Provisions: ITA 18(4) — Thin capitalization rule. 


Definitions: “person” — Art. II: 1(e), ITCIA 3, Interpretation Act 35(1); 
“resident” — ITCIA 3, ITA 250; “State” — Art. IT:1(@). 


9. Expenses incurred by a citizen or resident of a Con- 
tracting State with respect to any convention (including 
any seminar, meeting, congress or other function of a 
similar nature) held in the other Contracting State shall, 
for the purposes of taxation in the first-mentioned State, 
be deductible to the same extent that such expenses would 
be deductible if the convention were held in the first-men- 
tioned State. 


Technical Explanation [1984]: 


Paragraph 9 provides that expenses incurred by citizens or residents of a 
Contracting State with respect to any convention, including any seminar, 
meeting, congress, or other function of similar nature, held in the other 
Contracting State, are deductible for purposes of taxation in the first-men- 
tioned State to the same extent that such expenses would be deductible if 
the convention were held in that first-mentioned State. Thus, for U.S. in- 
come tax purposes an individual who is a citizen or resident of the United 
States and who attends a convention held in Canada may claim deductions 
for expenses incurred in connection with such convention without regard 
to the provisions of Code section 274(h). Section 274(h) imposes special 
restrictions on the deductibility of expenses incurred in connection with 
foreign conventions. A claim for a deduction for such an expense remains 
subject, in all events, to the provisions of U.S. law with respect to the 
deductibility of convention expenses generally (e.g., Code sections 162 
and 212). Similarly, in the case of a citizen or resident of Canada attending 
a convention in the United States, paragraph 9 requires Canada to allow a 
deduction for expenses relating to such convention as if the convention 
had taken place in Canada. 


Definitions: “resident of a Contracting State” — Art. 1V:1; “State” — 
Art. HT: 1(i). 


interpretation Bulletins: IT-131R2: Convention expenses. 


10. Notwithstanding the provisions of Article II (Taxes 
Covered), this Article shall apply to all taxes imposed by 
a Contracting State. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 13 of the Protocol amends paragraph 10 of Article 
XXV of the Convention to broaden the scope of the non-discrimination 
protection provided by the Convention. As amended, Article XXV will 
apply to all taxes imposed by a Contracting State. Under the present Con- 
vention, non-discrimination protection is limited in the case of Canadian 
taxes to taxes imposed under the Income Tax Act. As amended by the Pro- 
tocol, non-discrimination protection will extend, for example, to the Cana- 
dian goods and services tax and other Canadian excise taxes. 


Technical Explanation [1984]: 


Paragraph 10 provides that, notwithstanding the provisions of Article IL 
(Taxes Covered), the provisions of Article XXV apply in the case of Can- 
ada to all taxes imposed under the Income Tax Act; and, in the case of the 
United States, to all taxes imposed under the Code. Article XXV does not 
apply to taxes imposed by political subdivisions or local authorities of 
Canada or the United States. 


Art. XXVI 


Article XX VY substantially broadens the protection against discrimination 
provided by the 1942 Convention, which contains only one provision deal- 
ing specifically with this subject. That provision, paragraph 11 of the Pro- 
tocol to the 1942 Convention, states that citizens of one of the Contracting 
States residing within the other Contracting State are not to be subjected to 
the payment of more burdensome taxes than the citizens of the other State. 


The benefits of Article XXV may affect the tax liability of a U.S. citizen 
or resident with respect to the United States. See paragraphs 2 and 3 of 
Article XXIX (Miscellaneous Rules). 

History: Para. 10 amended by 1995 Protocol, article 13(2), generally ef- 
fective for taxation years beginning on or after January 1, 1996 (see Art. 
21(2) under “Application of the 1995 Protocol” above). Para. 10 formerly 
read: 


10. Notwithstanding the provisions of Article Il (Taxes Covered), 
this Article shall apply: 


(a) in the case of Canada, to all taxes imposed under the Income 
Tax Act; and 


(b) in the case of the United States, to all taxes imposed under 
the Internal Revenue Code. 


Article XXVI — Mutual Agreement 
Procedure 


1. Where a person considers that the actions of one or 
both of the Contracting States result or will result for him 
in taxation not in accordance with the provisions of this 
Convention, he may, irrespective of the remedies pro- 
vided by the domestic law of those States, present his 
case in writing to the competent authority of the Con- 
tracting State of which he is a resident or, if he is a resi- 
dent of neither Contracting State, of which he is a 
national. 

Technical Explanation [1984]: 

Paragraph | provides that where a person considers that the actions of one 
or both of the Contracting States will result in taxation not in accordance 
with the Convention, he may present his case in writing to the competent 
authority of the Contracting State of which he is a resident or, if he is a 
resident of neither Contracting State, of which he is a national. Thus, a 
resident of Canada must present to the Minister of National Revenue (or 
his authorized representative) any claim that such resident is being sub- 
jected to taxation contrary to the Convention. A person who requests assis- 
tance from the competent authority may also avail himself of any remedies 
available under domestic laws. 

Definitions: “competent: authority’ — Art. IIl:1(g); “person” — Art. 
Ill: 1(e), ITCIA 3, Interpretation Act 35(1); “State” — Art. I:1(); “writ- 
ing’ —ITCIA 3, Interpretation Act 35(1). 


2. The competent authority of the Contracting State to 
which the case has been presented shall endeavor, if the 
objection appears to it to be justified and if it is not itself 
able to arrive at a satisfactory solution, to resolve the case 
by mutual agreement with the competent authority of the 
other Contracting State, with a view to the avoidance of 
taxation which is not in accordance with the Convention. 
Except where the provisions of Article IX (Related Per- 
sons) apply, any agreement reached shall be implemented 
notwithstanding any time or other procedural limitations 
in the domestic law of the Contracting States, provided 
that the competent authority of the other Contracting State 
has received notification that such a case exists within six 
years from the end of the taxable year to which the case 
relates. 


Technical Explanation [1984]: 


Paragraph 2 provides that the competent authority of the Contracting State 
to which the case is presented shall endeavor to resolve the case by mutual 
agreement with the competent authority of the other Contracting State, un- 
less he believes that the objection is not justified or he is able to arrive at a 
satisfactory unilateral solution. Any agreement reached between the com- 
petent authorities of Canada and the United States shall be implemented 
notwithstanding any time or other procedural limitations in the domestic 
laws of the Contracting States, except where the special mutual agreement 
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provisions of Article [IX (Related Persons) apply, provided that the compe- 
tent authority of the Contracting State asked to waive its domestic time or 
procedural! limitations has received written notification that such a case 
exists within six years from the end of the taxable year in the first-men- 
tioned State to which the case relates. The notification may ‘be given by 
the competent authority of the first-mentioned State, the taxpayer who has 
requested the competent authority to take action, or a person related to the 
taxpayer. Unlike Article LX, Article XX VI does not require the competent 
authority of a Contracting State to grant unilateral relief to avoid double 
taxation in a case where timely notification is not given to the competent 
authority of the other Contracting State. Such unilateral relief may, how- 
ever, be granted by the competent authority in its discretion pursuant to 
the provisions of Article XXVI and in order to achieve the purposes of the 
Convention. In a case where the provisions of Article IX apply, the provi- 
sions of paragraphs 3, 4, and 5 of that Article are controlling with respect 
to adjustments and corresponding adjustments of income, loss, or tax and 
the effect of the Convention upon time or procedural limitations of domes- 
tic law. Thus, if relief is not available under Article EX because of fraud, 
the provisions of paragraph 2 or Article XXVI do not independently au- 
thorize such relief. 


Definitions: “competent authority” — Art. III:1(g). 

3. The competent authorities of the Contracting States 
shall endeavor to resolve by mutual agreement any diffi- 
culties or doubts arising as to the interpretation or appli- 
cation of the Convention. In particular, the competent au- 
thorities of the Contracting States may agree: 


(a) to the same attribution of profits to a resident of a 
Contracting State and its permanent establishment sit- 
uated in the other Contracting State; 


(b) to the same allocation of income, deductions, cred- 
its or allowances between persons; 


(c) to the same determination of the source, and the 
same characterization, of particular items of income; 


(d) to a common meaning of any term used in the 
Convention; 


(e) to the elimination of double taxation with respect 
to income distributed by an estate. or trust; 


(f) to the elimination of double taxation with respect to 
a partnership; 


(g) to provide relief from double taxation resulting 
from the application of the estate tax imposed by the 
United States or the Canadian tax as a result of a dis- 
tribution or disposition of property by a trust that is a 
qualified domestic trust within the meaning of section 
2056A of the Internal Revenue Code, or is described 
in subsection 70(6) of the Income Tax Act or is treated 
as such under paragraph 5 of Article XXIX-B (Taxes 
Imposed by Reason of Death), in cases where no relief 
is otherwise available; or 


(h) to increases in any dollar amounts referred to in the 
Convention to reflect monetary or . economic 
developments. 


They may also consult together for the elimination of 
double taxation in cases not provided for in the 
Convention. 


Technical Explanation [1995 Protocol]: 


Article 14 of the Protocol makes two changes to Article XX VI (Mutual 
Agreement Procedure) of the Convention. First, it adds a new subpara- 
graph 3(g) specifically authorizing the competent authorities to provide re- 
lief from double taxation in certain cases inyolving the distribution or dis- 
position of property by a U.S. qualified domestic trust or a Canadian 
spousal trust, where relief is not otherwise available. 


Technical Explanation [1984]: 


Paragraph 3 provides that the competent authorities of the Contracting 
States shall endeavor to resolve by mutual agreement any difficulties or 
doubts arising as to the interpretation or application of the Convention. In 
particular, the competent authorities may agree to the same attribution of 
profits to a resident of a Contracting State and its permanent establishment 
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in the other Contracting State; the same allocation of income, deductions, 
credits, or allowances between persons; the same determination of the 
source of income; the same characterization of particular items of income; 
a common meaning of any term used in the Convention; rules, guidelines, 
or procedures for the elimination of double taxation with respect to in- 
come distributed by an estate or trust, or with respect to a partnership: or 
to increase any dollar amounts referred to in the Convention to reflect 
monetary or economic developments. The competent authorities may also 
consult and reach agreements on rules, guidelines, or procedures for the 
elimination of double taxation in cases not provided for in the Convention. 


The list of subjects of potential mutual agreement in paragraph 3 is not 
exhaustive; it merely illustrates the principles set forth in the paragraph. 
As in the case of other U.S. tax conventions, agreement can be arrived at 
in the context of determining the tax liability of a specific person or in 
establishing rules, guidelines, and procedures that will apply generally 
under the Convention to resolve issues for classes of taxpayers. It is con- 
templated that paragraph 3 could be utilized by the competent authorities, 
for example, to resolve conflicts between the domestic laws of Canada and 
the United States with respect to the allocation and apportionment of 
deductions. 


Related Provisions: Art. II:2(b)(iv) — Application to U.S. estate taxes. 


History: Subpara. 3(g) renumbered as 3(h) and subpara. (g) added by 
1995 Protocol, article 14(1), generally effective for taxation years begin- 
ning on or after January 1, 1997 (see Art. 21(2) under pias of the 
1995 Protocol” above). 


Definitions: “Canadian tax’ — Art. II:1(c); “competent authority” — 
Art. IIl:1(g); “estate —ITCIA 3, ITA 248(1); “permanent establish- 
ment” — Art. V:1; “person” — Art. IN:1(e), ITCIA 3, Interpretation Act 
35(1);“‘property” —ITCIA 3, ITA 248(1); “qualified domestic trust’? — 
Internal Revenue Code s. 2056A(a); “resident of a, Contracting State’ — 
Art. IV:1;. “trust? —ITCIA 3, ITA -248(1); “United States’? — Art. 
III: 1(b). 


4. Each of the Contracting States will endeavor to collect 
on behalf of the other Contracting State such amounts as 
may be necessary to ensure that relief granted by the Con- 
vention from taxation imposed by that other State does 
not enure to the benefit of persons not entitled thereto. 
However, nothing in this paragraph shall be construed as 
imposing on either of the Contracting States the obliga- 
tion to carry out administrative measures of a different 
nature from those used in the collection of its own tax or 
which would be contrary to its public policy (ordre 
public). 

Technical Explanation [1984]: 

Paragraph 4 provides that each Contracting State will endeavor to collect 
on behalf of the other State such amounts as may be necessary to ensure 
that relief granted by the Convention from taxation imposed by the other 
State does not enure to the benefit of persons not entitled to such relief. 
Paragraph 4 does not oblige either Contracting State to carry out adminis- 
trative measures of a different nature from those that would be used by 


Canada or the United States in the collection of its own tax or which 
would be contrary to its public policy. 


Definitions: “person” — Art. If:1(e), [TCIA 3, Interpretation Act 35(1): 
“State” — Art. IIl:1(i). 


5. The competent authorities of the Contracting States 
may communicate with each other directly for the pur- 
pose of reaching an agreement in the sense of the preced- 
ing paragraphs. 

Technical Explanation [1984]: 

Paragraph 5 confirms that the competent authorities of Canada and the 


United States may communicate with each other directly for the purpose 
of reaching agreement in the sense of paragraphs | through 4. 


Definitions: “competent authority” — Art. II:1(g). 


6. If any difficulty or doubt arising as to the interpretation 
or application of the Convention cannot be resolved by 
the competent authorities pursuant to the preceding 
paragraphs of this Article, the case may, if both compe- 
tent authorities and the taxpayer agree, be submitted, for 
arbitration, provided that the taxpayer agrees in writing to 
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be bound by the decision of the arbitration board. The de- 
cision of the arbitration board in a:particular case shall be 
binding on both States with respect to that case. The pro- 
cedures shall be established in an exchange of notes be- 
tween the Contracting States. The provisions of this para- 
graph shall have effect after the Contracting States have 
so agreed through the exchange of notes. 


Technical Explanation [1995 Protocol]: 


Article 14 also adds a new paragraph 6 to Article XX VI (Mutual Agree- 
ment Procedure). Paragraph 6 provides for a voluntary arbitration proce- 
dure, to be implemented only upon the exchange of diplomatic notes be- 
tween the United States and Canada. Similar provisions are found in the 
recent U.S. treaties with the Federal Republic of Germany, the Nether- 
lands, and Mexico. Paragraph 6 provides that where the competent author- 
ities have been unable, pursuant to the other provisions of Article XX VI, 
to resolve a disagreement regarding the interpretation or application of the 
Convention, the disagreement may, with the consent of the taxpayer and 
both competent authorities, be submitted for arbitration, provided the tax- 
payer agrees in writing to be bound by the decision of the arbitration 
board. Nothing in the provision requires that any case be submitted for 
arbitration. However, if a case is submitted to an arbitration board, the 
board’s decision in that case will be binding on both Contracting States 
and on the taxpayer with respect to that case. 


The United States was reluctant to implement an arbitration procedure un- 
til there has been an opportunity to evaluate the process in practice under 
other agreements that allow for arbitration, particularly the U.S.-Germany 
Convention. It was agreed, therefore, as specified in paragraph 6, that the 
provisions of the Convention calling for an arbitration procedure will not 
take effect until the two Contracting States have agreed through an ex- 
change of diplomatic notes to do so. This is similar to the approach taken 
with the Netherlands and Mexico. Paragraph 6 also provides that the pro- 
cedures to be followed in applying arbitration will be agreed through an 


exchange of notes by the Contracting States. It is expected that such pro- | 


cedures will ensure that arbitration will not generally be available where 
matters of either State’s tax policy or domestic law are involved. 


Paragraph 2 of Article 20 of the Protocol provides that the appropriate 
authorities of the Contracting State will consult after three years following 
entry into force of the Protocol to determine whether the diplomatic notes 
implementing the arbitration procedure should be exchanged. 


Related Provisions: ITA 115.1 — Competent authority agreements. 


History: Para. 6 added by 1995 Protocol, article 14(2), generally effective 
for taxation years beginning on or after January 1, 1996 (see article 21(2) 
reproduced under “Application of the Provisions of the Protocol” above). 


Definitions: “competent authority” — Art. Ill: 1(g); “State” — Art. 
III:1(4); “taxpayer” — ITCIA 3, ITA 248(1); “writing” — ITCIA 3, Jnter- 
pretation Act 35(1). 


Information Circulars: 71-17R4: Requests for competent authority con- 
sideration under mutual agreement procedures in income tax conventions. 


Article XXVI-A — Assistance in 
Collection 


1. The Contracting States undertake to lend assistance to 
each other in the collection of taxes referred to in para- 
graph 9, together with interest, costs, additions to such 
taxes and civil penalties, referred to in this Article as a 
“revenue claim’’. 

Technical Explanation [1995 Protocol]: 


Article 15 of the Protocol adds to the Convention a new Article XXVI A 
(Assistance in Collection). Collection assistance provisions are included in 
several other U.S. income tax treaties, including the recent treaty with the 
Netherlands, and in many U.S. estate tax treaties. U.S. negotiators initially 
raised with Canada the possibility of including collection assistance provi- 
sions in the Protocol, because the Internal Revenue Service has claims 
pending against persons in Canada that would be subject to collection 
under these provisions. However, the ultimate decision of the U.S. and 
Canadian negotiators to add the collection assistance article was attributa- 
ble to the confluence of several unusual factors. 


Of critical importance was the similarity between the laws of the United 
States and Canada. The Internal Revenue Service, the Justice Department, 
and other U.S. negotiators were reassured by the close similarity of the 
legal and procedural protections afforded by the Contracting States to their 
citizens and residents and by the fact that these protections apply to the tax 


Art. XXVI-A 


collection procedures used by each State. In addition, the U.S. negotiators 
were confident, given their extensive experience in working with their Ca- 
nadian counterparts, that the agreed procedures could be administered ap- 
propriately, effectively, and efficiently. Finally, given the close coopera- 
tion already developed between the United States and Canada in the 
exchange of tax information, the U.S. and Canadian negotiators concluded 
that the potential benefits to both countries of ,obtaining such assistance 
would be immediate and substantial and would far outweigh any cost 
involved. 


Under paragraph | of Article XX VI A, each Contracting State agrees, sub- 
ject to the exercise of its discretion and to the'conditions explicitly pro- 
vided later in the Article, to lend assistance and support to the other in the 
collection of revenue claims. The term “revenue claim” is defined in para- 
graph | to include all taxes referred to in paragraph 9 of the Article, as 
well as interest, costs, additions to such taxes, and civil penalties. Para- 
graph 9 provides that, notwithstanding the provisions of Article II (Taxes 
Covered) of the Convention, Article XXVI A shall apply to all categories 
of taxes collected by or on behalf of the Government of a Contracting 
State. 


2. An application for assistance in the collection of a rev- 
enue claim shall include a certification by the competent 
authority of the applicant State that, under the laws of that 
State, the revenue claim has been finally determined. For 
the purposes of this Article, a revenue claim is finally de- 
termined when the applicant State has the right under its 
internal law to collect the revenue claim and all adminis- 
trative and judicial rights of the taxpayer to restrain col- 
lection in the applicant State have lapsed or. been 
exhausted. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of the Article requires the Contracting State applying for col- 
lection assistance (the “applicant State”) to certify that the revenue claim 
for which collection assistance is sought has been “finally determined.” A 
revenue claim has been finally determined when the applicant State has 
the right under its internal law to collect the revenue claim and all admin- 
istrative and judicial rights of the taxpayer to restrain collection in the ap- 
plicant State have lapsed or been exhausted. 


Definitions: “competent authority” — Art. III:1(g); “revenue claim” — 
Art. XXVI-A:1; “State” — Art. III:1(i); “taxpayer? —ITCIA 3, ITA 
248(1). 


3.,A revenue claim of the applicant State that has been 
finally determined may be accepted for collection by the 
competent authority of the requested State and, subject to 
the provisions of paragraph 7; if accepted shall be col- 
lected by the requested State as though such revenue 
claim were the requested State’s own. revenue claim. fi- 
nally determined in accordance with the laws applicable 
to the collection of the requested, State’s own taxes. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of the Article clarifies that the Contracting State from which 
assistance was requested (the “requested State”) has discretion as to 
whether to accept a particular application for collection assistance. How- 
ever, if the application for assistance is accepted, paragraph 3 requires that 
the requested State grant assistance under its existing procedures as though 
the claim were the requested State’s own revenue claim finally determined 
under the laws of that State. This obligation under paragraph 3 is limited 
by paragraph 7 of the Article, which provides that, although generally 
treated as a revenue claim of the requested State, a claim for which collec- 
tion assistance is granted shall not have any. priority accorded to the reve- 
nue claims of the requested State. 


Definitions: “competent authority’ — Art. III:1(g); “revenue claim” — 
Art. XXVI-A:1; “State” — Art: IIIf: 1(i). 


4. Where an application for collection of a revenue claim 
in respect of a taxpayer is accepted 


(a) by the United States, the revenue claim shall be 
treated by the United States as an assessment under 
United States laws against the taxpayer as of the time 
the application is received; and 
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(b) by Canada, the revenue claim shall be treated by 
Canada as an amount payable under the Income Tax 
Act, the collection of which is not subject to any 
restriction. 
Technical Explanation [1995 Protocol]: 
Paragraph 4 of Article XXVI A provides that, when the United States ac- 
cepts a request for assistance in collection, the claim will be treated by the 
United States as an assessment as of the time the application was received. 
Similarly, when Canada accepts a request, a revenue claim shall be treated 
as an amount payable under the Jncome Tax Act, the collection of which is 
not subject to any restriction. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 
Ill:1(a), ITCIA 5; “revenue claim” — Art. XXVI-A:1; “taxpayer” — 
ITCIA 3, ITA 248(1); “United States” — Art. III:1(b). 


5. Nothing in this Article shall be construed as creating or 
providing any rights of administrative or judicial review 
of the applicant State’s finally determined revenue claim 
by the requested State, based on any such rights that may 
be available under the laws of either Contracting State. If, 
at any time pending execution of a request for assistance 
under this Article, the applicant State loses the right under 
its internal law to collect the revenue claim, the compe- 
tent authority of the applicant State shall promptly with- 
draw the request for assistance in collection. 


Technical Explanation [1995 Protocol]: 


Paragraph 5 of the Article provides that nothing in Article XXVI A shall 
be construed as creating in the requested State any rights of administrative 
or judicial review of the applicant State’s finally determined revenue 
claim. Thus, when an application for collection assistance has been ac- 
cepted, the substantive validity of the applicant State’s revenue claim can- 
not be challenged in an action in the requested State. Paragraph 5 furthers 
provides, however, that if the applicant State’s revenue claim ceases to be 
finally determined, the applicant State is obligated to withdraw promptly 
any request that had been based on that claim. 


Definitions: “competent authority” — Art. III:1(g); “revenue claim” — 
Art. XXVI-A:1; “State” — Art. IT:1(i). 


6. Subject to this paragraph, amounts collected by the re- 
quested State pursuant to this Article shall be forwarded 
to the competent authority of the applicant State. Unless 
the competent authorities of the Contracting States other- 
wise agree, the ordinary costs incurred in providing col- 
lection assistance shall be borne by the requested State 
and any extraordinary costs so incurred shall be borne by 
the applicant State. 


Technical Explanation [1995 Protocol]: 


Paragraph 6 provides that, as a general rule, the requested State is to for- 
ward the entire amount collected to the competent authority of the appli- 
cant State. The ordinary costs incurred in providing collection assistance 
will normally be borne by the requested State and only extraordinary costs 
will be borne by the applicant State. The application of this paragraph, 
including rules specifying which collection costs are to be borne by each 
State and the time and manner of payment of the amounts collected, will 
be agreed upon by the competent authorities, as provided for in paragraph 
IA: 
Definitions: 
I1:1(). 


“competent authority’ — Art. Ill:l(g); “State” — Art. 


7. A revenue claim of an applicant State accepted for col- 
lection shall not have in the requested State any priority 
accorded to the revenue claims of the requested State. 


Definitions: “revenue claim” — Art. XXVI-A:1; “State” — Art. I1:1(4). 


8. No assistance shall be provided under this Article for a 
revenue claim in respect of a taxpayer to the extent that 
the taxpayer can demonstrate that 


(a) where the taxpayer is an individual, the revenue 
claim relates to a taxable period in which the taxpayer 
was a citizen of the requested State, and 
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(b) where the taxpayer is an entity that is a company, 
estate or trust, the revenue claim relates to a taxable 
period in which the taxpayer derived its status as such 
an entity from the laws in force in the requested State. 


Technical Explanation [1995 Protocol]: 


Paragraph 8 provides that no assistance is to be given under this Article 
for a claim in respect of an individual taxpayer, to the extent that the tax- 
payer can demonstrate that he was a citizen of the requested State during 
the taxable period to which the revenue claim relates. Similarly, in the 
case of a company, estate, or trust, no assistance is to be given to the ex- 
tent that the entity can demonstrate that it derived its status as such under 
the laws in force in the requested State during the taxable period to which 
the claim relates. 


Definitions: “company” — Art. III:1(f); “estate”, “individual” — ITCIA 
3, ITA 248(1); “revenue claim” — Art. XXVI-A:1; “State” — Art. 
II:1(@); “taxpayer”, “trust” —ITCIA 3, ITA 248(1). 


9. Notwithstanding the provisions of Article II (Taxes 
Covered), the provisions of this Article shall apply to all 
categories of taxes collected by or on behalf of the Gov- 
ernment of a Contracting State. 


10. Nothing in this Article shall be construed as: 


(a) limiting the assistance provided for in paragraph 4 
of Article XX VI (Mutual Agreement Procedure); or 


(b) imposing on either Contracting State the obligation 
to carry out administrative measures of a different na- 
ture from those used in the collection of its own taxes 
or that would be contrary to its public policy (ordre 
public). 
Technical Explanation [1995 Protocol]: 
Subparagraph (a) of paragraph 10 clarifies that Article XXVI A supple- 
ments the provisions of paragraph 4 of Article XX VI (Mutual Agreement 
Procedure). The Mutual Agreement Procedure paragraph, which is more 
common in U.S. tax treaties, provides for collection assistance in cases in 
which a Contracting State seeks assistance in reclaiming treaty benefits 
that have been granted to a person that is not entitled to those benefits. 
Subparagraph (b) of paragraph 10 makes clear that nothing in Article 
XXVI A can require a Contracting State to carry out administrative mea- 
sures of a different nature from those used in the collection of its own 
taxes, or that would be contrary to its public policy (ordre public). 


11. The competent authorities of the Contracting States 
shall agree upon the mode of application of this Article; 
including agreement to ensure comparable levels of assis- 
tance to each of the Contracting States. 


Technical Explanation [1995 Protocol]: 


Paragraph 11 requires the competent authorities to agree upon the mode of 
application of Article XXVI A, including agreement to ensure comparable 
levels of assistance to each of the Contracting States. 


Paragraph 3 of Article 21 of the Protocol allows collection assistance 
under Article XXVI A to be sought for revenue claims that have been 
finally determined at any time within the 10 years preceding the date on 
which the Protocol enters into force. 


Definitions: “competent authority” — Art. III:1(g). 


History [Art. XXVI-A]: Art. XXVI-A added by 1995 Protocol, article 15, 
effective for revenue claims finally determined after November 9, 1985 
(see Art. 21(3) under “Application of the 1995 Protocol” above). 


Selected Cases [Art. XXVI-A]: Sherman v. MNR, [2002] 3 C.T.C. 349 
(FCTD) (Access to information denied where providing government did 
not want disclosure and relations between governments might be jeopard- 
ized; rev'd 2003 CarswellNat 1156 (FCA)). 


Article XXVIIl — Exchange of Information 


1. The competent authorities of the Contracting States 
shall exchange such information as is relevant for carry- 
ing out the provisions of this Convention or of the domes- 
tic laws of the Contracting States concerning taxes to 
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which the Convention applies insofar as the taxation 
thereunder is not contrary to the Convention. The ex- 
change of information is not restricted by Article I (Per- 
sonal Scope). Any information received by a Contracting 
State shall be treated as secret in the same manner. as in- 
formation obtained under the taxation laws of that State 
and shall be disclosed only to persons or authorities (in- 
cluding courts and administrative bodies) involved in the 
assessment or collection of, the administration and en- 
forcement in respect of, or the determination of appeals in 
relation to the taxes to which the Convention applies or, 
notwithstanding paragraph 4, in relation to taxes imposed 
by a political subdivision or local authority of a Con- 
tracting State that are substantially similar to the taxes 
covered by the Convention under Article II (Taxes Cov- 
ered). Such persons: or authorities shall use the informa- 
tion only for such purposes. They may disclose the infor- 
mation in public court proceedings or in judicial 
decisions. The competent authorities may release to an ar- 
bitration board established pursuant to paragraph 6 of Ar- 
ticle XX VI (Mutual Agreement Procedure) such informa- 
tion as is necessary for carrying out the arbitration 
procedure; the members of the arbitration board shall be 
subject to the limitations on disclosure described in this 
Article. 


Technical Explanation [1995 Protocol]: 


Article 16 of the Protocol amends Article XX VII (Exchange of Informa- 
tion) of the Convention. Paragraph 1 of Article 16 amends paragraph 1 of 
Article XXVII. The first change is a wording change to make it clear that 
information must be exchanged if it is “relevant” for carrying out the pro- 
visions of the Convention or of the domestic laws of the Contracting 
States, even if it is not “necessary.” Neither the United States nor Canada 
views this as a substantive change. The second amendment merely con- 
forms the language of the paragraph to the language of Article II (Taxes 
Covered), ‘as amended, by referring to the taxes “to which the Convention 
applies” rather than to the taxes “covered by the Convention.” 


The Protocol further amends paragraph 1 to allow a Contracting State to 
provide information received from the other Contracting State to its states, 
provinces, or local authorities, if it relates to a tax imposed by that state, 
province, or local authority that is substantially similar to a national-level 
tax covered under Article II (Taxes Covered). However, this provision 
does not authorize a Contracting State to request information on behalf of 
a state, province, or local authority. The Protocol also amends paragraph 1 
to authorize the competent authorities to release information to any arbi- 
tration panel that may be established under the provisions of new para- 
graph 6 of Article XX VI (Mutual Agreement Procedure). Any information 
provided to a state, province, or local authority or to an arbitration panel is 
subject to the same use and disclosure provisions as is information re- 
ceived by the national Governments and used for their purposes. 


Technical Explanation [1984]: 


Paragraph | authorizes the competent authorities to exchange the informa- 
tion necessary for carrying out the provisions of the Convention or the 
domestic laws of Canada and the United States concerning taxes covered 
by the Convention, insofar as the taxation under those domestic laws is not 
contrary to the Convention. The authority to exchange information granted 
by paragraph | is not restricted by Article I (Personal Scope), and thus 
need not relate solely to persons otherwise covered by the Convention. It 
is contemplated that Article XX VII will be utilized by the competent au- 
thorities to exchange information upon request, routinely, and 
spontaneously. 


Any information received by a Contracting State pursuant to the Conven- 
tion is to be treated as secret in the same manner as information obtained 
under the taxation laws of that State. Such information shall be disclosed 
only to persons or authorities, including courts and administrative bodies, 
involved in the assessment or collection of, the administration and en- 
forcement in respect of, or the determination of appeals in relation to, the 
taxes covered by the Convention and the information may be used by such 
persons only for such purposes. (In accordance with paragraph 4, for the 
purposes of this Article the Convention applies to a broader range of taxes 
than those covered specifically by Article IT (Taxes Covered).) 


In specific cases a competent authority providing information may, pursu- 
ant to paragraph 3, impose such other conditions on the use of information 
as are necessary. Although the information received by persons described 
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in paragraph | is to be treated as secret, it may be disclosed by such per- 
sons in public court proceedings or in judicial decisions. 


The provisions of paragraph | authorize the U.S. competent authority to 
continue to allow the General Accounting Office to examine tax return 
information received from Canada when GAO is engaged in a study of the 
administration of U.S. tax laws pursuant to a directive of Congress. How- 
ever, the secrecy requirements of paragraph | must be met. 


Related Provisions: Reg. 203 — Information return where person in 
Canada receives income from source in the U.S. on behalf of a person 
outside Canada. 


History: Para. | amended by 1995 Protocol, article 16(1), generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 1 for- 
merly read: 


1. The competent authorities of the Contracting States shall ex- 
change such information as is necessary for carrying out the provi- 

~ sions of this Convention or of the domestic laws of the Contracting 
States concerning taxes covered by the Convention insofar as the 
taxation thereunder is not contrary to the Convention. The exchange 
of information is not restricted by Article I (Personal Scope). Any 
information received by a Contracting State shall be treated as se- 
cret in the same manner as information obtained under the taxation 
laws of that State and shall be disclosed only to persons or authori- 
ties (including courts and administrative bodies) involved in the as- 
sessment or collection of, the administration and enforcement in re- 
spect of, or the determination of appeals in relation to, the taxes 
covered by the Convention. Such persons or authorities shall use the 
information only for such purposes. They may disclose the informa- 
‘tion in public court proceedings or in judicial decisions. 


Definitions: “assessment” — ITCIA 3, ITA 248(1); “competent author- 


ity” — Art. III: 1(g); “person” — Art. TI: 1(e), ITCIA 3, Interpretation Act 
35(1);,.“‘State’? — Art. If:1@). 


2. If information is requested by a Contracting State in 
accordance with this Article, the other Contracting State 
shall endeavor to obtain the information to which the re- 
quest relates in the same way as if its own taxation.was 
involved notwithstanding the fact that the other State does 
not, at that time, need such information. If specifically re- 
quested by the competent authority of a Contracting State, 
the competent authority of the other Contracting State 
shall endeavor to provide information under this Article 
in the form requested, such as depositions of witnesses 
and copies of unedited original documents (including 
books, papers, statements, records, accounts or writings), 
to the same extent such depositions and documents can be 
obtained under the laws and administrative practices of 
that other State with respect to its own taxes. 


Technical Explanation [1984]: 


If a Contracting State requests information in accordance with Article 
XXVII, the other Contracting State shall endeavor, pursuant to paragraph 
2, to obtain the information to which the request relates in the same man- 
ner as if its own taxation were involved, notwithstanding the fact that such 
State does not need the information. In addition, the competent authority 
requested to obtain information shall endeavor to provide the information 
in the particular form requested, such as depositions of witnesses and cop- 
ies of unedited original documents, to the same extent such depositions 
and documents can be obtained under the laws or administrative practices 
of that State with respect to its own taxes. 


Definitions: + States. — ATE 


II:1(4). 


“competent authority” — Art. IIL:1(g); 


3. In no case shall the provisions of paragraphs | and 2 be 
construed so as to impose on a Contracting State the 
obligation: 


(a) to carry out administrative measures at variance 
with the laws and administrative practice of that or of 
the other Contracting State; 


(b) to supply information which is not obtainable 
under the laws or in the normal course of the adminis- 
tration of that or of the other Contracting State; or 
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(c) to supply information which would disclose any 
trade, business, industrial, commercial or professional 
secret or trade process, or information the disclosure 
of which would be contrary to public policy (ordre 
public). 

Technical Explanation [1984]: 


Paragraph 3 provides that the provisions of paragraphs | and 2 do not im- 
pose on Canada or the United States the obligation to carry out administra- 
tive measures at variance with the laws and administrative practice of ei- 
ther State; to supply information which is not obtainable under the laws or 
in the normal course of the administration of either State; or to supply 
information which would disclose any trade, business, industrial, commer- 
cial, or professional secret or trade process, or information the disclosure 
of which would be contrary to public policy. Thus, Article XX VII allows, 
but does not obligate, the United States and Canada to obtain and provide 
information that would not be available to the requesting State under its 
laws or administrative practice or that in different circumstances would 
not be available to the State requested to provide the information. Further, 
Article XXVII allows a Contracting State to obtain information for the 
other Contracting State even if there is no tax liability in the State re- 
quested to obtain the information. Thus, the United States will continue to 
be able to give Canada tax information even if there is no U.S. tax liability 
at issue. 


4. For the purposes of this Article, the Convention shall 
apply, notwithstanding the provisions of Article II (Taxes 
Covered): 


(a) to all taxes imposed by a Contracting State; and 


(b) to other taxes to which any other provision of the 
Convention applies, but only to the extent that the in- 
formation is relevant for the purposes of the applica- 
tion of that provision. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 16 amends paragraph 4 of Article XX VII, which 
describes the applicable taxes for the purposes of this Article. Under the 
present Convention, the Article applies in Canada to taxes imposed by the 
Government of Canada under the Income Tax Act and on estates and gifts 
and in the United States to all taxes:imposed under the /nternal Revenue 
Code. The Protocol broadens the scope of the Article to apply to “all taxes 
imposed by a Contracting State”. This change allows information to be 
exchanged, for example, with respect to Canadian excise taxes, as is the 
case with respect to U.S, excise taxes under the present Convention. Para- 
graph 4 is also amended to authorize the exchange of information with 
respect to other taxes, to the extent relevant to any other provision of the 
Convention. 


Technical Explanation [1984]: 


Paragraph 4 provides that, for the purposes of Article XX VII, the Conven- 
tion applies, in the case of Canada, to all taxes imposed by the Govern- 
ment of Canada on estates and gifts and under the Jncome Tax Act and, in 
the case of the United States, to all taxes imposed under the Internal Reve- 
nue Code. Article XX VII does not apply to taxes imposed by political sub- 
divisions or local authorities of the Contracting States. Paragraph 4 is de- 
signed to ensure that information exchange will extend to most national 
level taxes on both sides, and specifically to information gathered for pur- 
poses of Canada’s taxes on estates and gifts (not effective for deaths or 
gifts after 1971). This provision is intended to mesh with paragraph 8 of 
Article XXX (Entry Into Force), which terminates the existing estate tax 
convention between the United States and Canada. 


History: Para. 4 amended by 1995 Protocol, article 16(2), generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 4 for- 
merly read: 


4. Notwithstanding the provisions of Article II (Taxes Covered), for 
the purposes of this Article the Convention shall apply: 


(a) in the case of Canada, to all taxes imposed by the Govern- 
ment of Canada on estates and gifts and under the Income Tax 
Act; and 


(b) in the case of the United States, to all taxes imposed under 
the Internal Revenue Code. 


Article XXVIII — Diplomatic Agents and 
Consular Officers 
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Nothing in this Convention shall affect the fiscal privi- 
leges of diplomatic agents or consular officers under the 
general rules of international law or under the provisions 
of special agreements. . 

Technical Explanation [1984]: 

Article XXVIII states that nothing in the Convention affects the fiscal 
privileges of diplomatic agents or consular officers under the general rules 
of international law or under the provisions of special agreements. How- 
ever, various provisions of the Convention could apply to such persons, 
such. as those concerning exchange of information, mutual agreement, and 
non-discrimination. 


Related Provisions: Art. XLX — Government service. 


Definitions: “diplomatic agents or consular officers” —ITCIA 3, Inter- 
pretation Act 35(1)“diplomatic or consular officer”. 


Article XXIX — Miscellaneous Rules 


1. The provisions of this Convention shall not restrict in 
any manner any exclusion, exemption, deduction, credit 
or other allowance now or hereafter accorded by the laws 
of a Contracting State in the determination of the tax im- 
posed by that State. | 


Technical Explanation [1984]: 


Paragraph | states that the provisions of the Convention do not restrict in 
any manner any exclusion, exemption, deduction, credit, or other allow- 
ance accorded by the laws of a’Contracting State in the determination of 
the tax imposed by that State. Thus, if a deduction would be allowed for 
an item in computing the taxable income of a Canadian resident under the 
Code, such deduction is available to such person in computing taxable in- 
come under the Convention. Paragraph 1 does not, however, authorize a 
taxpayer to make inconsistent choices between rules of the Code and rules 
of the Convention. For example, if a resident of Canada desires to claim 
the benefits of the “attributable to” rule of paragraphs 1 and 7 of Article 
VII (Business Profits) with respect to the taxation of business profits of a 
permanent establishment, such person must use the “attributable to” con- 
cept consistently for all items of income and deductions and may not rely 
upon the “effectively connected” rules of the Code to avoid U.S. tax on 
other items of attributable income. In no event are the rules of the Conven- 
tion to increase overall U.S. tax liability from what liability would be if 
there were no convention. 


Definitions: “State” — Art. III:1(). 


2. Except as provided in paragraph 3, nothing in the Con- 
vention shall be construed as preventing a Contracting 
State from taxing its residents (as determined under Arti- 
cle IV (Residence)) and, in the case of the United States, 
its citizens (including a former citizen whose loss of citi- 
zenship had as one of its principal purposes the avoidance 
of tax, but only for a period of ten years following such 
loss) and companies electing to be treated as domestic 
corporations, as if there were no convention between the 
United States and Canada with respect to taxes on income 
and on capital. 


Technical Explanation [1984]: 


Paragraph 2 provides a “saving clause” pursuant to which Canada and the 
United States may each tax its residents, as determined under Article [V 
(Residence), and the United States may. tax its citizens (including any for- 
mer citizen whose loss of citizenship had as one of its principal purposes 
the avoidance of tax, but only for a period of 10 years following such loss) 
and companies electing under Code section 1504(d) to be treated as do- 
mestic corporations, as if there were no convention between the United 
States and Canada with respect to taxes on income and capital. 


History: Para. 2 amended by 1983 Protocol, article XIII, para. 1. 


Definitions: “Canada” — Art. Ill:1(a), ITCIA 5; “company” — Art. 
IIL:1(f); “resident” — ITCIA 3, ITA 250; “United States” — Art. II:1(b). 


3. The provisions of paragraph 2 shall not affect the obli- 
gations undertaken by a Contracting State: 


(a) under paragraphs 3 and 4 of Article LX (Related 
Persons), paragraphs 6 and 7 of Article XIII (Gains), 
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paragraphs 1, 3, 4, 5, 6(b) and 7 of Article XVIII (Pen- 
sions and Annuities), paragraph 5 of Article XXIX 
(Miscellaneous Rules), paragraphs 1, 5 and 6 of Arti- 
cle XXIX-B (Taxes Imposed by Reason of Death), 
paragraphs 2, 3, 4 and 7 of Article XXIX-B (Taxes 
Imposed by Reason of Death) as applied to the estates 
of persons other than former citizens referred to in 
paragraph 2 of this Article, paragraphs 3 and 5 of Arti- 
cle XXX (Entry into Force), and Articles XIX (Gov- 
ernment Service), XXI (Exempt Organizations), 
XXIV (Elimination of Double Taxation), XXV (Non- 
Discrimination) and XXVI (Mutual Agreement 
Procedure); 


(b) under Article XX (Students), toward individuals 
who are neither citizens of, nor have immigrant status 
in, that State. 


Technical Explanation [1995 Protocol]: 


Article 17 of the Protocol amends Article XXIX (Miscellaneous Rules) of 
the Convention. Paragraph | of Article 17 modifies paragraph 3(a), the 
exceptions to the saving clause, to conform the cross-references in the par- 
agraph to changes in other parts of the Convention. The paragraph also 
adds to the exceptions to the saving clause certain provisions of Article 
XXIX B (Taxes Imposed by Reason of Death). Thus, certain benefits 
under that Article will be granted by a Contracting State to its residents 
and, in the case of the United States, to its citizens, notwithstanding the 
saving clause of paragraph 2 of Article XXIX. 


Technical Explanation [1984]: 


Paragraph 3 provides that, notwithstanding paragraph 2, the United States 
and Canada must respect certain specified provisions of the Convention in 
regard to residents, citizens, and section 1504(d) companies. Paragraph 
3(a) lists certain paragraphs and Articles of the Convention.that represent 
exceptions to the “saving clause” in all situations; paragraph 3(b) provides 
a limited further exception for students who have not acquired immigrant 
status in the State where they are temporarily present. 


History: Subpara. 3(a) amended by 1995 Protocol, article 17(1), yenePany 
effective with respect to taxable years begining on or after January 1, 1996 
(see Art. 21(2) and (4) under “Application of the 1995 Protocol” above). 
Subpara. 3(a) formerly read: 


(a) under paragraphs 3 and 4 of Article [IX (Related Persons), 
paragraphs 6 and 7 of Article XIII (Gains), paragraphs 1, 3, 4, 5(b) 
and 6(b) of Article XVIII (Pensions and Annuities), paragraphs 5 
and 7 of Article XXIX (Miscellaneous Rules), paragraphs 3 and 5 
of Article XXX (Entry into Force), and Articles XIX (Government 
Service), XXI (Exempt Organizations), XXIV (Elimination of 
Double Taxation), XXV (Non-Discrimination) and XXVI (Mutual 
Agreement Procedure); and 


Subpara. 3(a), as amended by 1983 Protocol, article XIII, para. 2, was re- 
placed by 1984 Protocol, article U, para. 1. 


Definitions: ‘individual’ —ITCIA 3, “State? Ce A rt? 


M1 (i). 


ITA 248(1); 


4. With respect to taxable years not barred by the statute 
of limitations ending on or before December 31 of the 
year before the year in which the Social Security Agree- 
ment between Canada and the United States (signed in 
Ottawa on March 11, 1981) enters into force, income 
from personal services not subject to tax by the United 
States under this Convention or the 1942 Convention 
shall not be considered wages or net earnings from self- 
employment for purposes of social security taxes imposed 
under the /nternal Revenue Code. 


Technical Explanation [1984]: 


Paragraph 4 provides relief with respect to social security taxes imposed 
on employers, employees, and self-employed persons under Code sections 
1401, 3101, and 3111. Income from personal services not subject to tax by 
the United States under the provisions of this Convention or the 1942 Con- 
vention is not to be considered wages or net earnings from self-employ- 
ment for purposes of the U.S. social security taxes with respect to taxable 
years of the taxpayer not barred by the statute of limitations relating to 
refunds (under the Code) ending on or before December 31 of the year 
before the year in which the Social Security Agreement between Canada 


Art. XXIX 


and the United States (signed in Ottawa on March 11, 1981) enters into 
force. Thus, if that agreement enters ,into force in 1986, a resident of Can- 
ada earning income from personal services and such person’s employer 
may apply for refunds of the employee’s and employer’s shares of U.S. 
social security tax paid attributable to the employee’s income from: per- 
sonal services that is exempt from U.S. tax by virtue of this Convention or 
the 1942 Convention. In this example, the refunds would be available for 
social security taxes paid with respect to taxable years not barred by the 
statute of limitations of the Code ending on or before December 31, 1985. 
For purposes of Code section 6611, the date of overpayment with respect 
to refunds of U.S. tax pursuant to paragraph 4 is the later of the date on 
which the Social Security Agreement between Canada and the United 
States enters into force and the date on which instruments of ratification of 
the Convention are exchanged. 


Under certain limited circumstances, an employee may, pursuant to para- 
graph 5 of Article XXX (Entry Into Force), claim an exemption from U.S. 
tax on wages under the 1942 Convention for one year after the Convention 
comes into force. The provisions of paragraph 4 would not, however, pro- 
vide an exemption from U.S. social security taxes for such year. 


Paragraph 4 does not modify existing U.S. statutes concerning social se- 
curity benefits or funding. The Social Security Act requires the general 
funds of the Treasury to reimburse the social security trust funds on the 
basis of the records of wages and self-employment income maintained by 
the Social Security Administration. The Convention does not alter those 
records. Thus, any refunds of tax made pursuant to paragraph 4 would not 
affect claims for U.S. quarters of coverage with respect to social security 
benefits. And such refunds would be charged to general revenue funds, not 
social security trust funds. 


History: Para. 4 amended by 1983 Protocol, article XIII, para. 3. 


Definitions: “Canada” — Art. III:1(a), ITCIA.5; “the 1942 Conven- 
tion” — Art. II:1G); “United States” — Art. III:1(b). 


5. Where a person who is a resident of Canada and a 
shareholder of a United States S corporation requests the 
competent authority of Canada to do so, the competent 
authority may agree, subject to terms and conditions satis- 
factory to such competent authority, to apply the follow- 
ing rules for the purposes of taxation in Canada with re- 
spect to the period during which the agreement is 
effective: 


(a) the corporation shall be deemed to be a controlled 
foreign affiliate of the person; 


(b) all the income of the corporation shall be deemed 
to be foreign accrual property income; 


(c) for the purposes of subsection 20(11) of the Jn- 

come Tax Act, the amount of the corporation’s income 
_that is included in the person’s income shall be 

deemed not to be income from a property; and 


(d) each dividend paid to the person on a share of the 
capital stock of the corporation shall be excluded from 
the person’s income and shall be deducted in comput- 
ing the adjusted cost base to the person of the share. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 17 replaces paragraphs 5 through 7 of Article 
XXIX of the present Convention with three new paragraphs. (Paragraph 5 
in the present Convention was moved to paragraph 7 of Article XVIII 
(Pensions and Annuities), and paragraphs 6 and 7 were deleted as unnec- 
essary.) New paragraph 5 provides a rule for the taxation by Canada of a 
Canadian resident that is a shareholder in a U.S. S corporation. The appli- 
cation of this rule is relatively limited, because U.S. domestic law requires 
that S corporation shareholders be either U.S. citizens.or U.S. residents. 
Therefore, the rule provided by paragraph 5 would apply only to an S cor- 
poration shareholder who is a resident of both the United States and Can- 
ada (i.e., a “dual resident” who meets certain requirements), determined 
before application of the “tie-breaker” rules of Article LV (Residence), or a 
U.S. citizen resident in Canada. Since the shareholder would be subject to 
U.S. tax on its share of the income of the S corporation as it is earned by 
the S corporation and, under Canadian statutory law, would be subject to 
tax only when the income is distributed, there could be a timing mismatch 
resulting in unrelieved double taxation. Under paragraph 5, the share- 
holder can make a request to the Canadian competent authority for relief 
under the special rules of the paragraph. Under these rules, the Canadian 
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shareholder will be subject to Canadian tax on essentially the same basis 
as he is subject to U.S. tax, thus eliminating the timing mismatch. 


Technical Explanation [1984]: 


Paragraph 5 provides a method to resolve conflicts between the Canadian 
and U.S. treatment of individual retirement accounts. Certain Canadian re- 
tirement plans which are qualified plans for Canadian tax purposes do not 
meet Code requirements for qualification. As a result, the earnings of such 
a plan are currently included in income, for U.S. tax purposes, rather than 
being deferred until actual distributions are made by the plan. Canada de- 
fers current taxes on the earnings of such a plan but imposes tax on actual 
distributions from the plan. Paragraph 5 is designed to avoid a mismatch 
of U.S. taxable income and foreign tax credits attributable to the Canadian 
tax on such distributions. Under the paragraph a beneficiary of a Canadian 
registered retirement savings plan may elect to defer U.S. taxation with 
respect to any income accrued in the plan but not distributed by the plan, 
until such time as a distribution is made from the plan or any substitute 
plan. The election is to be made under rules established by the competent 
authority of the United States. The election is not available with respect to 
income accrued in the plan which is reasonably attributable to contribu- 
tions made to the plan by the beneficiary while he was not a Canadian 
resident. 


History: Para. 5 amended by 1995 Protocol, article 17(2), generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 5 for- 
merly read: 


5. A beneficiary of a Canadian registered retirement savings plan 
may elect, under rules established by the competent authority of the 
United States, to defer United States taxation with respect to any 
income accrued in the plan but not distributed by the plan, until 
such time as a distribution is made from such plan, or any plan sub- 
stituted therefor. The provisions of the preceding sentence shall not 
apply to income which is reasonably attributable to contributions 
made to the plan by the beneficiary while he was not a resident of 
Canada. 


Para. 5 amended by 1983 Protocol, article XIII, para. 4. 


Definitions: “adjusted cost base” — ITCIA 3, ITA 248(1); “Canada” — 
Art. IlI:1(a), ITCIA 5; “corporation”, “dividend”, “foreign affiliate” — 
ITCIA: 3, ITA 248(1); “person”. — Art. Il:1(e), ITCIA 3, Interpretation 
Act 35(1);. “share” —ITCIA 3, ITA 248(1); “United States” — Art. 
III: 1(b). 


6. For purposes of paragraph 3 of Article XXII (Consulta- 


tion) of the General Agreement on Trade in Services, the 


Contracting States agree that: 


(a) a measure falls within the scope of the Convention 
only if: 


(i) the measure relates to a tax to which Article 
XXV (Non-Discrimination) of the Convention ap- 
plies; or . 


(ii) the measure relates to a tax to which Article 
XXV_ (Non-Discrimination) of the Convention 
does not apply and to which any other provision of 
the Convention applies, but only to the extent that 
the measure relates to a matter dealt with in that 
other provision of the Convention; and 


(b) notwithstanding paragraph 3 of Article XXII (Con- 
sultation) of the General Agreement on Trade in Ser- 
vices, any doubt as to the interpretation of subpara- 
graph (a) will be resolved under paragraph 3 of Article 
XXVI (Mutual Agreement Procedure) of the Conven- 
tion or any other procedure agreed to by both Con- 
tracting States. 


Technical Explanation [1995 Protocol]: 


The Protocol adds to Article XXIX a new paragraph 6, which provides a 
coordination rule for the Convention and the General Agreement on Trade 
in Services (“GATS”). Paragraph 6(a) provides that, for purposes of para- 
graph 3 of Article XXII (Consultation) of the GATS, a measure falls 
within the scope of the Convention only if the measure relates to a tax (1) 
to which Article XXV (Non-Discrimination) of the Convention applies, or 
(2) to which Article XXV does not apply and to which any other provision 
of the Convention applies, but only to the extent that the measure relates to 
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a matter dealt with in that other provision. Under paragraph 6(b), notwith- 
standing paragraph 3 of Article XXII of the GATS, any doubt as to the 
interpretation of subparagraph (a) will be resolved under paragraph 3 of 
Article XX VI (Mutual Agreement Procedure) of the Convention or any 
other procedure agreed to by both Contracting States. 


GATS generally obliges its Members to provide national treatment and 
most-favored-nation treatment to services and service suppliers of other 
Members. A very broad exception from the national treatment obligation 
applies to direct taxes. An exception from the most-favored-nation obliga- 
tion applies to a difference in treatment resulting from an international 
agreement on the avoidance of double taxation (a “tax agreement’) or 
from provisions on the avoidance of double taxation in any other interna- 
tional agreement or arrangement by which the Member is bound. 


Article XXII(3) of GATS specifically provides that there will be no access 
to GATS procedures to settle a national treatment dispute concerning a 
measure that falls within the scope of a tax agreement. This provision pre- 
serves the exclusive application of nondiscrimination obligations in the tax 
agreement and clarifies that the competent authority mechanism provided 
by the tax agreement will apply, instead of GATS procedures, to resolve 
nondiscrimination disputes involving the taxation of services and service 
suppliers. 


In the event of a disagreement between Members as to whether a measure 
falls within the scope of a tax agreement that existed at the time of the 
entry into force of the Agreement establishing the World Trade Organiza- 
tion, Article XXII(2), footnote 11, of GATS reserves the resolution of the 
dispute to the Contracting States under the tax agreement. In such a case, 
the issue of the scope of a tax agreement may be resolved under GATS 
procedures (rather than tax treaty procedures) only if both parties to the 
existing tax agreement consent. With respect to subsequent tax agree- 
ments, GATS provides that either Member may bring the jurisdictional 
matter before the Council for Trade In Services, which will.refer the mat- 
ter to arbitration for a decision that will be final and binding on the 
Members. 


Both Canada and the United States agree that a protocol to a convention 
that is grandfathered under Article XXII(2), footnote 11, of GATS is also 
grandfathered. Nevertheless, since the Protocol extends the application of 
the Convention, and particularly the nondiscrimination article, to addi- 
tional taxes (e.g., some non-income taxes imposed by Canada), the negoti- 
ators sought to remove any ambiguity and agreed to a provision that clari- 
fied the scope of the Convention and the relationship between the 
Convention and GATS. 


The purpose of new paragraph 6(a) of the Convention is to provide the 
agreement of the Contracting States as to the measures considered to fall 
within the scope of the Convention in applying Article XXII(3) of GATS 
between the Contracting States. The purpose of new paragraph 6(b) is to 
reserve the resolution of the issue of the scope of the Convention for pur- 
poses of Article XXII(3) of GATS to the competent authorities under the 
Convention rather than to settlement under GATS procedures. 


Technical Explanation [1984]: 


Paragraph 6 provides rules denying the benefits of the Convention in cer- 
tain situations where both countries believed that granting benefits would 
be inappropriate. Paragraph 6(a) provides that Articles VI (Income. from 
Real Property) through XXIV (Elimination of Double Taxation) shall not 
apply to profits, income or gains derived by a trust which is treated as the 
income of a resident of a Contracting State (see paragraph | of Article IV 
(Residence)), if a principal purpose of the establishment, acquisition or 
maintenance of the trust was to obtain a benefit under the Convention or 
the 1942 Convention for persons who are not residents of that State. For 
exampie, the provision could be applied to a case where a non-resident of 
the United States created a United States trust to derive dividend income 
from Canada and a principal purpose of the establishment or maintenance 
of the trust was to obtain the reduced rate of Canadian tax under Article X 
(Dividends) for the non-resident. Paragraph 6(b) provides that Articles VI 
through XXIV shall not apply to Canadian non-resident owned investment 
companies, as defined in section 133 of the Income Tax Act, or under a 
similar provision that is subsequently enacted. This provision operates to 
deny the benefits of the Convention to a Canadian non-resident owned 
investment company, and does not affect the grant of benefits to other per- 
sons. Thus, for example, a dividend paid by such a company to a share- 
holder who is a U.S. resident is subject to the reduced rates of tax provided 
by Article X. The denial of the benefits of Articles VI through XXIV in 
such cases applies notwithstanding any other provision of the Convention. 
A Canadian non-resident owned investment company may, however, be 
entitled to claim the benefits of the 1942 Convention for an additional one- 
year period, pursuant to paragraph 5 of Article XXX (Entry into Force). 
Where the provisions of this paragraph apply, the Contracting State in 
which the income arises may tax such income under its domestic law. 


2484 


Art. XXIX-A — Limitation on Benefits 


History: Para. 6 amended by 1995 Protocol, article 17(2), generally effec- 
tive with respect to taxable years begining on or aftér January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 6 for- 
merly read: 


6. Notwithstanding any other provision of the Convention, 


(a) where profits, income or gains derived by a trust is to be 
treated for the purposes of the Convention as income of a resi- 
dent of a Contracting State, and a principal purpose for the es- 
tablishment, acquisition or maintenance of the trust was to ob- 
tain a benefit under the Convention or the 1942 Convention for 
persons who are not residents of that State, Articles VI (Income 
from Real Property) through XXIV (Elimination of Double 
Taxation) shall not apply in relation to the profits, income or 
gains of the trust; and 


(b) Articles VI (Income from Real Property) through XXIV 
(Elimination of Double Taxation) shall not apply to non-resi- 
dent-owned investment corporations as defined under section 
133 of the Income Tax Act of Canada, or under any similar pro- 
vision enacted by Canada after the date of signature of the 
Protocol. 


Para. 6 amended by 1983 Protocol, article XII, para. 5. 


7. The appropriate authority of a Contracting State may 
request consultations with the appropriate authority of the 
other Contracting State to determine whether change to 
the Convention is appropriate to respond to changes in the 
law or policy of that other State. Where domestic legisla- 
tion enacted by a Contracting State unilaterally removes 
or significantly limits any material benefit otherwise pro- 
vided by the Convention, the appropriate authorities shall 
promptly consult for the purpose of considering an appro- 
priate change to the Convention. 


Technical Explanation [1995 Protocol]: 


The Protocol also adds to Article XXIX a new paragraph 7, relating to 
certain changes in the law or treaty policy of either of the Contracting 
States. Paragraph 7 provides, first, that in response to a change in the law 
or policy of either State, the appropriate authority of either State may re- 
quest consultations with its counterpart in the other State to determine 
whether a change in the Convention is appropriate. If a change in domestic 
legislation has unilaterally removed or significantly limited a material ben- 
efit provided by the Convention, the appropriate authorities are instructed 
by the paragraph to consult promptly to consider an appropriate amend- 
ment to the Convention. The “appropriate authorities” may be the Con- 
tracting States themselves or the competent authorities under the Conven- 
tion. The consultations may be initiated by the authority of the Contracting 
State making the change in law or policy or by the authority of the other 
State. Any change in the Convention recommended as a result of this pro- 
cess can be implemented only through the negotiation, signature, ratifica- 
tion, and entry into force of a new protocol to the Convention. 


Technical Explanation [1984]: 


Paragraph 7 provides rules for the U.S. taxation of Canadian social secur- 
ity benefits paid to a resident of Canada who is a U.S. citizen. These rules 
are described in the discussion of paragraph 5 of Article XVII (Pensions 
and Annuities). 


History: Para. 7 amended by 1995 Protocol, article 17(2), generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see 
Art. 21(2) under “Application of the 1995 Protocol” above). Para. 7 for- 
merly read: 


7. One-half of the total amount of benefits under the social security 
legislation in Canada paid in a taxable year to a resident of Canada 
who is a citizen of the United States shall be exempt from taxation 
in the United States. : 


Para. 7 added by 1984 Protocol, article II, para. 2. 
Definitions: “State” — Art. IHL:1(i). 


Article XXIX-A — Limitation on Benefits 


1. For the purposes of the application of this Convention 
by the United States, 


(a) a qualifying person shall be entitled to all of the 
benefits of this Convention, and 


Art. XXIX-A 


(b) except.as provided in paragraphs 3, 4 and 6, a per- 
son that is not a qualifying person shall not be entitled 
to any benefits of the Convention. 


_ Proposed Amendment - —_ Limitation on 
: Benefits a 


Dapdrivient of Finance news release, Bcthber 2, 1998: 
Canada and United States to al as pnegarpog Modifications to 
Income Tax Treaty ‘o 


[Reproduced before Article 1— ed.] 


Technical Explanation [1995 Protocol]: 
In general 


Article 18 of the Protocol adds a new Article XXIX A; (Limitation on Be- 
nefits) to the Convention. Article XXIX A addresses the problem of 
“treaty shopping” by requiring, in most.cases, that the person seeking U.S. 
treaty benefits not only be a Canadian resident but also satisfy other tests. 
In a typical case of treaty shopping, a resident of a third State might estab- 
lish an entity resident in Canada for the purpose of deriving income from 
the United States and claiming U.S. treaty benefits. with respect to that 
income. Article XXIX A limits the benefits granted by the United States 
under the Convention to those persons whose residence in Canada is not 
considered to have been motivated by the existence of the Convention. 
Absent Article XXIX A, the entity would be entitled to U.S. benefits 
under the Convention as a resident of Canada, unless it were denied bene- 
fits as a result of limitations (e.g., business purpose, substance-over-form, 
step transaction, or conduit principles or other anti-avoidance rules) appli- 
cable to a particular transaction or arrangement. General anti-abuse provi- 
sions of this sort apply in conjunction with the Convention in both the 
United States and Canada. In the case of the United States, such anti-abuse 
provisions complement the explicit anti-treaty-shopping rules of Article 
XXIX A. While the anti-treaty-shopping rules determine whether a person 
has a sufficient nexus to Canada to be entitled to treaty benefits, general 
anti-abuse provisions determine whether a particular transaction should be 
recast in accordance with the substance of the transaction. 


The present Convention deals with treaty-shopping in a very limited man- 
ner, in paragraph 6 of Article XXIX, by denying benefits to Canadian re- 
sidents that benefit from specified provisions of Canadian law. The Proto- 
col removes that paragraph 6 from Article XXIX, because it is superseded 
by the more general provisions of Article XXIX A. 


The Article is not reciprocal, except for paragraph 7. Canada prefers to 
rely on general anti-avoidance rules to counter arrangements involving 
treaty-shopping through the United States. 


The structure of the Article is as follows: Paragraph | states that, in deter- 
mining whether a resident of Canada is entitled to U.S. benefits under the 
Convention, a “qualifying person” is entitled to all of the benefits of the 
Convention, and other persons are not entitled to benefits, except where 
paragraphs 3, 4, or 6 provide otherwise. Paragraph 2 lists a number of 
characteristics, any one of which will make a Canadian resident a qualify- 
ing person. These are essentially mechanical tests. Paragraph 3 provides 
an alternative rule, under which a Canadian resident that is not a qualify- 
ing person under paragraph 2 may claim U.S. benefits with respect to 
those items of U.S. source income that are connected with the active con- 
duct of a trade or business in Canada. Paragraph 4 provides a limited “de- 
rivative benefits” test for entitlement to benefits with respect to U.S. 
source dividends, interest, and royalties beneficially owned by a resident 
of Canada that is not a qualifying person. Paragraph 5 defines certain 
terms used in the Article. Paragraph 6 requires the U.S. competent author- 
ity to grant benefits to a resident of Canada that does not qualify for bene- 
fits under any other provision of the Article, where the competent author- 
ity determines, on the basis of all factors, that benefits should be granted. 
Paragraph 7 clarifies the application of general anti-abuse provisions. 


Definitions: XOXOXO SUinitedas tates. 


Art. IL:1(b). 


“qualifying person” — Art. 


2. For the purposes of this Article, a ‘‘qualifying person” 
is a resident of Canada that is: 


(a) a natural person; 


(b) the Government of Canada or a political subdivi- 
sion or local authority thereof, or any agency or instru- 
mentality of any such government, subdivision or 
authority; 
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(c) a company or trust in whose principal class of 
shares or units there is substantial and regular trading 
on a recognized stock exchange; 


(d) a company more than 50 per cent of the vote and 
value of the shares (other than debt substitute shares) 
of which is owned, directly or indirectly, by five or 
fewer persons each of which is a company or trust re- 
ferred to in subparagraph (c), provided that each com- 
pany or trust in the chain of ownership is a qualifying 
person or a resident or citizen of the United States; 


(e) 
(1) a company 50 per cent or more of the vote and 
value of the shares (other than debt substitute 
shares) of which is not owned, directly or indi- 
rectly, by persons other than qualifying persons or 
residents or citizens of the United States, or 


(ii) a trust 50 per cent or more of the beneficial in- 
terest in which is not owned, directly or indirectly, 
by persons other than qualifying persons or re- 
sidents or citizens of the United States, 


where the amount of the expenses deductible from 
gross income that are paid or payable by the company 
or trust, as the case may be, for its preceding fiscal 
period (or, in the case of its first fiscal period, that pe- 
riod) to persons that are not qualifying persons or re- 
sidents or citizens of the United States is less than 50 
per cent of its gross income for that period; 


(f) an estate; 


(g) a not-for-profit organization, provided. that. more 
than half of the beneficiaries, members or participants 
of the organization are qualifying persons or residents 
or citizens of the United States; or 


(h) an organization described in paragraph 2 of Article 
XXI (Exempt Organizations) and established for the 
purpose of providing benefits primarily to individuals 
who are qualifying persons, persons who were qualify- 
ing persons within the five preceding years, or re- 
sidents or citizens of the United States. 


Technical Explanation [1995 Protocol]: 
Individuals and governmental entities 


Under paragraph 2, the first two categories of qualifying persons are (1) 
individual residents of Canada, and (2) the Government of Canada, a polit- 
ical subdivision or local authority thereof, or an agency or instrumentality 
of that Government, political subdivision, or local authority. It is consid- 
ered unlikely that persons falling into these two categories can be used, as 
the beneficial owner of income, to derive treaty benefits on behalf of a 
third-country person. If a person is receiving income as a nominee on be- 
half of a third-country resident, benefits will be denied with respect to 
those items of income under the articles of the Convention that grant the 
benefit, because of the requirements in those articles that the beneficial 
owner of the income be a resident of a Contracting State. 


Publicly traded entities 


Under subparagraph (c) of paragraph 2, a Canadian resident company or 
trust is a qualifying person if there is substantial and regular trading in the 
company’s principal class of shares, or in the trust’s units, on a recognized 
stock exchange. The term “recognized stock exchange” is defined in para- 
graph 5(a) of the Article to mean, in the United States, the NASDAQ Sys- 
tem and any stock exchange registered as a national securities exchange 
with the Securities and Exchange Commission, and, in Canada, any Cana- 
dian stock exchanges that are “prescribed stock exchanges” under the /n- 
come Tax Act. These are, at the time of signature of the Protocol, the Al- 
berta, Montreal, Toronto, Vancouver, and Winnipeg Stock Exchanges. 
Additional exchanges may be added to the list of recognized exchanges by 
exchange of notes between the Contracting States or by agreement be- 
tween the competent authorities. 


Certain companies owned by publicly traded corporations also may be 
qualifying persons. Under subparagraph (d) of paragraph 2, a Canadian 
resident company will be a qualifying person, even if not publicly traded, 
if more than 50 percent of the vote and value of its shares is owned (di- 
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rectly or indirectly) by five or fewer persons that would be qualifying per- 
sons under subparagraph (c). In addition, each company in the chain of 
ownership must be a qualifying person or a U.S. citizen or resident. Thus, 
for example, a Canadian company that is not publicly traded but that is 
owned, one-third each, by three companies, two of which are Canadian 
resident corporations whose principal classes of shares are substantially 
and regularly traded on a recognized stock exchange, will qualify under 
subparagraph (d). 


The 50-percent test under subparagraph (d) applies only to shares other 
than “debt substitute shares.” The term “debt substitute shares” is defined 
in paragraph 5 to mean shares defined in paragraph (e) of the definition in 
the Canadian Income Tax Act of “term preferred shares” (see section 
248(1) of the Income Tax Act), which relates to certain shares received in 
debt-restructuring arrangements undertaken by reason of financial diffi- 
culty or insolvency. Paragraph 5 also provides that the competent authori- 
ties may agree to treat other types of shares as debt substitute shares. 


Ownership/base erosion test 


Subparagraph (e) of paragraph 2 provides a two-part test under which cer- 
tain other entities may be qualifying persons, based on ownership and 
“base erosion.” Under the first of these tests, benefits will be granted to a 
Canadian resident company if 50 percent or more of the vote and value of 
its shares (other than debt substitute shares), or to a Canadian resident trust 
if 50 percent or more of its beneficial interest, is not owned, directly or 
indirectly, by persons other than qualifying persons or U.S, residents or 
citizens. The wording of these.tests is intended to make‘ clear that, for ex- 
ample, if a Canadian company is more than 50 percent owned by a U.S. 
resident corporation that is, itself, wholly owned by a third-country resi- 
dent other than a U.S. citizen, the Canadian company would not pass the 
ownership test. This is because more than 50 percent of its shares is owned 
indirectly by a person (the third-country resident) that is not a qualifying 
person or a citizen or resident of the United States. 


For purposes of this subparagraph (e) and other provisions of this Article, 
the term “shares” includes, in the case of a mutual insurance company, any 
certificate or contract entitling the holder to voting power in the corpora- 
tion. This is consistent with the interpretation of similar limitation on be- 
nefits provisions in other U.S. treaties. . 


The second test of subparagraph (e) is the so-called “base erosion” test. A 
Canadian company or trust that passes the ownership test must also pass 
this test to be a qualifying person. This test requires that the amount of 
expenses that are paid or payable by the Canadian entity in question to 
persons that are not qualifying persons or U.S. citizens or residents, and 
that are deductible from gross income, be less than 50 percent of the gross 
income of the company or trust. This test is applied for the fiscal period 
immediately preceding the period for which the qualifying person test is 
being applied. If it is the first fiscal period of the person, the test is applied 
for the current period. f 


The ownership/base erosion test recognizes that the benefits of the Con- 
vention can be enjoyed indirectly not only by equity holders of an entity, 
but also by that entity’s obligees, such as lenders, licensors, service prov- 
iders, insurers and reinsurers, and others. For example, a third-country res- 
ident could license technology to a Canadian-owned Canadian corporation 
to be sub-licensed to a U.S. resident. The. U.S. source royalty. income of 
the Canadian corporation would be exempt from U.S. withholding tax 
under Article XII (Royalties) of the Convention (as amended by the Proto- 
col). While the Canadian corporation would be subject to Canadian corpo- 
ration income tax, its taxable income could be reduced to near zero as a 
result of the deductible royalties paid to the third-country resident. If, 
under a Convention between Canada and the third country, those royalties 
were either exempt from Canadian tax or subject to tax at a low rate, the 
U.S. treaty benefit with respect to the U.S. source royalty income would 
have flowed to the third-country resident at little or no tax cost, with no 
reciprocal benefit to the United States from the third country. The owner- 
ship/base erosion test therefore requires both that qualifying persons or 
U.S. residents or citizens substantially own the entity and that the entity’s 
deductible payments be made in substantial part to such persons. 


Other qualifying persons 


Under subparagraph (f) of paragraph 2, a Canadian resident estate is a 
qualifying person, entitled to the benefits of the Convention with respect 
to its U.S. source income. 


Subparagraphs (g) and (h) specify the circumstances under which certain 
types of not-for-profit organizations will be qualifying persons. Subpara- 
graph (g) of paragraph 2 provides that a not-for-profit organization that is 
a resident of Canada is a qualifying person, and thus entitled to U.S. bene- 
fits, if more than half of the beneficiaries, members, or participants in the 
organization are qualifying persons or citizens or residents of the United 
States. The term “not-for-profit organization’ of a Contracting State is de- 
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fined in subparagraph (b) of paragraph 5 of the Article to. mean an entity 
created or established in that State that is generally exempt from income 
taxation in that State by reason of its not-for-profit status. The term in- 
cludes charities, private foundations, trade unions, trade associations, and 
similar organizations, | 


Subparagraph (h) of paragraph 2 specifies that certain organizations. de- 
scribed in paragraph 2 of Article XXI (Exempt Organizations), as 
amended by Article 10 of the Protocol, are qualifying persons. To be a 
qualifying person, such an organization must be established primarily for 
the purpose of providing pension, retirement, or employee benefits to indi- 
vidual residents of Canada who are (or were, within any of the five pre- 
ceding years) qualifying persons, or to citizens or residents of the United 
States. An organization will be considered to be established “primarily” 
for this purpose if more. than 50 percent of its beneficiaries, members, or 
participants are such persons. Thus, for example, a Canadian Registered 
Retirement Savings Plan (“RRSP”) of a former resident of Canada who is 
working temporarily outside of Canada would continue to be a qualifying 
person during the period of the individual’s absence from Canada or for 
five years, whichever is shorter. A Canadian pension fund established to 
provide benefits to persons employed by a company would be a qualifying 


person only if most of the beneficiaries of the fund are (or were within the | 


five preceding years) individual residents of Canada or residents or citi- 
zens of the United States. 


The provisions of paragraph 2 are self-executing, unlike the provisions of 
paragraph 6, discussed below. The tax authorities may, of course, on re- 
view, determine that the taxpayer has improperly interpreted the paragraph 
and is not entitled to the benefits claimed. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “company” — Art. 
Ill:1(f); “debt substitute share’ — Art. XXIX-A:5(c); “individual” — 
ITCIA 3, ITA 248(1); “not-for-profit organization” — Art. XXIX-A:5(b); 
“person” — Arty Ifl:1(e), ITCIA 3, Interpretation Act 35(1); “recognized 
stock exchange” — Art. XXIX-A:5(a); “share”, “trust” +-ITCIA 3, ITA 
248(1); “United States” — Art. II[:1(b). 


3. Where a person that is a resident of Canada and is not a 
qualifying person of Canada, or a person related thereto, 
is engaged in the active conduct of a trade or business in 
Canada (other than the business of making or managing 
investments, unless those activities are carried on with 
customers in the ordinary course of business by a bank, 
an insurance company, a registered securities dealer or a 
deposit-taking financial institution), the benefits of the 
Convention shall apply to that resident person with re- 
spect to income derived from the United States in connec- 
tion with or incidental to that trade or business, including 
any such income derived directly or indirectly by that res- 
ident person through one or more other persons that are 
residents of the United States. Income shall be deemed to 
be derived from the United States in connection with the 
active conduct of a trade or business in Canada only if 
that trade or business is substantial in relation to the activ- 
ity carried on in the United States giving rise to the in- 
come in respect of which benefits provided under the 
Convention by the United States are claimed. 


Technical Explanation [1995 Protocol]: | 
Active trade or business test 


Paragraph 3 provides an eligibility test for benefits for residents of Canada 
that are not qualifying persons under paragraph 2. This is the so-called 
“active trade or business” test. Unlike the tests of paragraph 2, the active 
trade or business test looks not solely at the characteristics of the person 
deriving the income, but also at the nature of the activity engaged in by 
that person and the connection between the income and that activity. 
Under the active trade or business test, a resident of Canada deriving an 
item of income from the United States is entitled to benefits with respect 
to that income if that person (or a person related to that person under the 
principles of Internal Revenue Code section 482) is engaged in an active 
trade or business in Canada and the income in question is derived in con- 
nection with, or is incidental to, that trade or business. 


Income that is derived in connection with, or is incidental to, the business 
of making or managing investments will not qualify for benefits under this 
provision, unless those investment activities are carried on with customers 
in the ordinary course of the business of a bank, insurance company, regis- 
tered securities dealer, or deposit-taking financial institution. 


Art. XXIX-A 


Income is considered derived “in connection” with an active trade or busi- 
ness in the United States if, for example, the income-generating activity in 
the United States is “upstream,” “downstream,” or parallel to that con- 
ducted in Canada. Thus, if the U.S. activity consisted of selling the output 
of a Canadian manufacturer or providing inputs to the manufacturing pro- 
cess, or of manufacturing or selling in the United States the same sorts of 
products that were being sold by the Canadian trade or business in Can- 
ada, the income generated by that activity would be treated as earned in 
connection with the Canadian trade or business. Income is considered “‘in- 
cidental” to the-Canadian trade or business. if, for example, it arises from 
the short-term investment of working capital of the Canadian resident in 
U.S. securities. 


An item of income will be considered to be earned in connection with or 
to be incidental to an active trade or business in Canada if the income is 
derived by the resident of Canada claiming the benefits directly or indi- 
rectly through one or more other persons that are residents of the United 
States.. Thus, for example, a Canadian resident could claim benefits with 
respect to an item of income earned by a U.S. operating subsidiary but 
derived by the Canadian resident indirectly through a wholly-owned U.S. 
holding company interposed between it and the operating subsidiary. This 
language would also permit a Canadian resident to derive income from the 
United States through one or more U.S. residents that it does not wholly 
own. For example, a Canadian partnership in which three unrelated Cana- 
dian companies each hold a one-third interest could form a wholly-owned 
U.S. holding company with a U.S. operating subsidiary. The “directly or 
indirectly” language would allow otherwise available treaty benefits to be 
claimed with respect to income derived by the three Canadian partners 
through the U.S. holding company, even if the partners were not.consid- 
ered to be related to the U.S. holding company under the principles of 
Internal Revenue Code section 482. 


Income that is derived in connection with, or is incidental to, an active 
trade or business in Canada, must pass an additional test to qualify for 
U.S. treaty benefits. The trade or business in Canada must be substantial in 
relation to the activity in the United States that gave rise to the income in 
respect of which treaty benefits are being claimed. To be considered sub- 
stantial, it is not necessary that the Canadian trade or business be as large 
as the U.S. income-generating activity. The Canadian trade or business 
cannot, however, in terms of income, assets, or other similar measures, 
represent only a very small percentage of the size of the U.S. activity. 


The substantiality requirement is intended to prevent treaty-shopping. For 
example, a third-country resident may want to acquire a U.S. company 
that manufactures television sets for worldwide markets; however, since 
its country of residence has no tax treaty with the United States, any divi- 
dends generated by the investment would be subject to a U.S. withholding 
tax of 30 percent. Absent a substantiality test, the investor could establish 
a Canadian corporation that would operate a small outlet in Canada to sell 
a few of the television sets manufactured by the U.S.. company and earn a 
very small amount of income. That Canadian corporation could then ac- 
quire the U.S. manufacturer with capital provided by the third-country res- 
ident and produce a very large number of sets for sale in several countries, 
generating a much larger amount of income. It might attempt to argue that 
the U.S. source income is generated from business activities in the United 
States related to the television sales activity of the Canadian parent and 
that the dividend income should be subject to U.S. tax at the 5 percent rate 
provided by Article X of the Convention, as amended by the Protocol. 
However, the substantiality test would not be met in this example, so the 
dividends would remain subject to withholding in the United States at a 
rate of 30 percent. 


In general, it is expected that if a person qualifies for benefits under one of 
the tests of paragraph 2, no inquiry will be made into qualification for 
benefits under paragraph 3. Upon satisfaction of any of the tests of para- 
graph 2, any income derived by the beneficial owner from the other Con- 
tracting State is entitled to treaty benefits. Under paragraph 3, however, 
the test is applied separately to each item of income. 


Definitions: “bank”, “business” —ITCIA 3, ITA 248(1); “Canada” — 
Art. Il:1(a), ITCIA 5; “person” — Art. III:1(e), ITCIA 3, Interpretation 
Act 35(1); ‘qualifying person” — Art. XXIX:2; “registered securities 
dealer” — ITCIA 3, ITA 248(1); “resident” — ITCIA 3, ITA 250; “United 
States” — Art. II:1(b). 


4. A company that is a resident of Canada shall also be 
entitled to the benefits of Articles X (Dividends), XI (In- 
terest) and XII (Royalties) if 


(a) its shares that represent more than 90 per cent of 
the aggregate vote and value represented by all of its 
shares (other than debt substitute shares) are owned, 
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directly or indirectly, by persons each of whom is a 
qualifying person, a resident or citizen of the United 
States or a person who 


(i) is a resident of a country with which the United 
States has a comprehensive income tax convention 
and is entitled to all of the benefits provided by the 
United States under that convention; 


(11) would qualify for benefits under paragraphs 2 
or 3 if that person were a resident of Canada (and, 
for the purposes of paragraph 3, if the business it 
carried on in the country of which it is a resident 
were carried on by it in Canada); and 


(iii) would be entitled to a rate of United States tax 
under the convention between that person’s coun- 
try of residence and the United States, in respect of 
the particular class of income for which benefits 
are being claimed under this Convention, that is at 
least as low as the rate applicable under this Con- 
vention; and 


(b) the amount of the expenses deductible from gross 
income that are paid or payable by the company for its 
preceding fiscal period (or, in the case of its first fiscal 
period, that period) to persons that are not qualifying 
persons or residents or citizens of the United States 1s 
less than 50 per cent of the gross income of the com- 
pany for that period. 


Technical Explanation [1995 Protocol]: 
Derivative benefits test 


Paragraph 4 of Article XXIX A contains a so-called “derivative benefits” 
rule not generally found in U.S. treaties. This rule was included in the 
Protocol because of the special economic relationship between the United 
States and Canada and the close coordination between the tax administra- 
tions of the two countries. 


Under the derivative benefits rule, a Canadian resident company may re- 
ceive the benefits of Articles X (Dividends), XI (Interest), and XII (Royal- 
ties), eyen if the company is not a qualifying person and does not satisfy 
the active trade or business test of paragraph 3. To qualify under this para- 
graph, the Canadian company must satisfy both (1) the base erosion test 
under subparagraph (e) of paragraph 2, and (ii) an ownership test. 


The derivative benefits ownership test requires that shares (other than debt 
substitute shares) representing more than 90 percent of the vote and value 
of the Canadian company be owned directly or indirectly by either (i) 
qualifying persons or U.S. citizens or residents, or (ii) other persons that 
satisfy each of three tests. The three tests that must be satisfied by these 


First, the person must be a resident of a third State with which the United 
States has a comprehensive income tax convention and be entitled to all of 
the benefits under that convention. Thus, if the person fails to satisfy the 
limitation on benefits tests, if any, of that convention, no benefits would 
be granted under this paragraph. Qualification for benefits under an active 
trade or business test does not suffice for these purposes, because that test 
grants benefits only for certain items of income, not for all purposes of the 
convention. 


Second, the person must be a person that would qualify for benefits. with 
respect to the item of income for which benefits are sought under one or 
more of the tests of paragraph 2 or 3 of this Convention, if the person were 
a resident of Canada and, for purposes of paragraph 3, the business were 
carried on in Canada. For example, a person resident in a third country 
would be deemed to be a person that would qualify under the publicly- 
traded test of paragraph 2 of this Convention if the principal class of its 
shares were substantially and regularly traded on a stock exchange recog- 
nized either under the treaty between the United States and Canada or 
under the treaty between the United States and the third country. Simi- 
larly, acompany resident in a third country would be deemed to satisfy the 
ownership/base erosion test of paragraph 2 under this hypothetical analy- 
sis if, for example, it were wholly owned by an individual resident in that 
third country and most of its deductible payments were made to individual 
residents of that country (i.e., it satisfied base erosion). 


The third requirement is that the rate of U.S. withholding tax on the item 
of income in respect of which benefits are sought must be at least as low 
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under the convention between the person’s country of residence and the 
United States as under this Convention. 


Definitions: “business’—ITCIA 3, ITA 248(1); “Canada” — Art. 
If:1(a), ITCIA 5; “company” — Art. III:1(f); “debt substitute share” — 
Art. XXIX-A:5(c); “fiscal period’ —ITCIA 3, ITA 249.1; “person” — 
Art. Il:1(e), ITCIA 3, Interpretation Act 35(1); “qualifying person” — 
Art. XXIX:2; “resident” —ITCIA 3, ITA 250; “share” —ITCIA 3, ITA 
248(1); “United States” — Art. III:1(b). 


5. For the purposes of this Article, 
(a) the term ‘‘recognized stock exchange’ means: 


(i) the NASDAQ System owned by the National 
Association of Securities Dealers, Inc. and any 
stock exchange registered with the Securities and 
Exchange Commission as a national securities ex- 
change for purposes of the Securities Exchange Act 
of 1934; 

(11) Canadian stock exchanges that are “prescribed 
stock exchanges” under the Income Tax Act; and 


(ii) any other stock exchange agreed upon by the 
Contracting States in an exchange of notes or by 
the competent authorities of the Contracting States; 


(b) the term “not-for-profit organization” of a Con- 
tracting State means an entity created or established in 
that State and that is, by reason of its not-for-profit 
status, generally exempt from income taxation in that 
State, and includes a private foundation, charity, trade 
union, trade association or similar organization; and 


(c) the term ‘‘debt substitute share” means: 


(1) a share described in paragraph (e) of the defini- 
tion “term preferred share” in the Income Tax Act, 
as it may be amended from time to time without 
changing the general principle thereof; and 


(11) such other type of share as may be agreed upon 

by the competent authorities of the Contracting 

States. yet 
Definitions: “competent authority” — Art. III:1(g); “prescribed stock ex- 
change” — ITCIA.3, Reg. 3200; “private foundation” —ITCIA 3, ITA 
248(1); “State” — Art. I[l:1(i); “term preferred share” —ITCIA 3, ITA 
248(1). 


6. Where a person that is a resident of Canada is not enti- 
tled under the preceding provisions of this Article to the 
benefits provided under the Convention by the United 
States, the competent authority of the United States shall, 
upon that person’s request, determine on the basis of all 
factors including the history, structure, ownership and op- 
erations of that person whether 


(a) its creation and existence did not have as a princi- 
pal purpose the obtaining of benefits under the Con- 
vention that would not otherwise be available; or 


(b) it would not be appropriate, having regard to the 
purpose of this Article, to deny the benefits of the 
Convention to that person. 


The person shall be granted the benefits of the Conven- 
tion by the United States where the competent authority 
determines that subparagraph (a) or (b) applies. 


Technical Explanation [1995 Protocol]: 
Competent authority discretion 


Paragraph 6 provides that when a resident of Canada derives income from 
the United States and is not entitled to the benefits of the Convention 
under other provisions of the Article, benefits may, nevertheless be 
granted at the discretion of the U.S. competent authority. In making a de- 
termination under this paragraph, the competent authority will take into 
account all relevant facts and circumstances relating to the person request- 
ing the benefits. In particular, the competent authority will consider the 
history, structure, ownership (including ultimate beneficial ownership), 
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and operations of the person. In addition, the competent authority is to 
consider (1) whether the creation and existence of the person did not have 
as a principal purpose obtaining treaty benefits that would not otherwise 
be available to the person, and (2) whether it would not be appropriate, in 
view of the purpose of the Article, to deny benefits. The paragraph speci- 
fies that if the U.S. competent authority determines that either of these two 
standards is satisfied, benefits shall be granted. 


For purposes of implementing paragraph 6, a taxpayer will be expected to 
present his case to the competent authority for an advance determination 
based on the facts. The taxpayer will not be required to wait until it has 
been determined that benefits are denied under one of the other provisions 
of the Article. It also is expected that, if and when the competent authority 
determines that benefits are to be allowed, they will be allowed retroac- 
tively to the time of entry into force of the relevant treaty provision or the 
establishment of the structure in question, whichever is later (assuming 
that the taxpayer also qualifies under the relevant facts for the earlier 
period). 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “competent author- 
ity” — Art. II:1(g); “person” — Art. III:1(e), ITCIA 3, Interpretation Act 
35(1); “resident” —ITCIA 3, ITA 250; “United States” — Art. III:1(b). 


7. It is understood that the fact that the preceding provi- 
sions of this Article apply only for the purposes of the 
application of the Convention by the United States shall 
not be construed as restricting in any manner the right of 
a Contracting State to deny benefits under the Convention 
where it can reasonably be concluded that to do otherwise 
would result in an abuse of the provisions of the 
Convention. 


Technical Explanation [1995 Protocol]: 
General anti-abuse provisions 


Paragraph 7 was added at Canada’s request to confirm that the specific 
provisions of Article XXIX A and the fact that these provisions apply only 
for the purposes of the application of the Convention by the United States 
should not be construed so as to limit the right of each Contracting State to 
invoke applicable anti-abuse rules. Thus, for example, Canada remains 
free to apply such rules to counter abusive arrangements involving “treaty- 
shopping” through the United States, and the United States remains free to 
apply its substance-over-form and. anti-conduit rules, for example, in rela- 
tion to Canadian residents. This principle is recognized by the Organiza- 
tion for Economic Cooperation and Development in the Commentaries to 
its Model Tax Convention on Income and on Capital, and the United 
States and Canada agree that it is inherent in the Convention. The agree- 
ment to state this principle explicitly in the Protocol is not intended to 
suggest that the principle is not also inherent in other tax conventions, in- 
cluding the current Convention with Canada. 


Definitions: “United States” — Art. III:1(b). 


History [Art. XXIX-A]: Art. XXIX-A added by 1995 Protocol, article 18, 
generally effective for taxation years beginning on or after January 1, 1996 
(see Art. 21(2) under “Application of the 1995 Protocol” above.) 


Article XXIX-B — Taxes Imposed by 
Reason of Death 


1. Where the property of an individual who is a resident 
of a Contracting State passes by reason of the individual’s 
death to an organization referred to in paragraph | of Ar- 
ticle XXI (Exempt Organizations), the tax consequences 
in a Contracting State arising out of the passing of the 
property shall apply as if the organization were a resident 
of that State, 


Technical Explanation [1995 Protocol]: 
In general 


Article 19 of the Protocol adds to the Convention a new Article XXIX B 
(Taxes Imposed by Reason of Death). The purpose of Article XXIX B is 
to better coordinate the operation of the death tax regimes of the two Con- 
tracting States. Such coordination is necessary because the United States 
imposes an estate tax, while Canada now applies an income tax on gains 
deemed realized at death rather than an estate tax. Article XXIX B also 
contains other provisions designed to alleviate death taxes in certain 
situations. 


Art. XXIX-B 


For purposes of new Article XXIX B, the term “resident” has the meaning 
provided by Article IV (Residence) of the Convention, as amended by Ar- 
ticle 3 of the Protocol. The meaning of the term “resident” for purposes of 
Article XXIX B, therefore, differs in some respects from its meaning 
under the estate, gift, and generation-skipping transfer tax provisions of 
the Internal Revenue Code. 


Charitable bequests 


Paragraph | of new Article XXIX B facilitates certain charitable bequests. 
It provides that a Contracting State shall accord the same death tax treat- 
ment to a bequest by ‘an individual resident in one of the Contracting 
States to a qualifying exempt organization resident in the other Con- 
tracting State as it would have accorded if the organization had been a 
resident of the first Contracting State. The organizations covered by this 
provision are those referred to in paragraph | of Article XXI (Exempt Or- 
ganizations) of the Convention. A bequest by a U.S. citizen or U.S. resi- 
dent (as defined for estate tax purposes under the /nternal Revenue Code) 
to such an exempt organization generally is deductible for U.S. estate tax 
purposes under section 2055 of the Internal Revenue Code, without regard 
to whether the organization is a U.S. corporation. However, if the dece- 
dent is not a U.S. citizen or U.S. resident (as defined for estate tax pur- 
poses under the /nternal Revenue Code), such a bequest is deductible for 
U.S. estate tax purposes, under section 2106(a)(2) of the Internal Revenue 
Code, only if the recipient organization is a U.S. corporation. Under para- 
graph | of Article XXIX B, a U.S. estate tax deduction also will be al- 
lowed for a bequest by a Canadian resident (as defined under Article [V 
(Residence)) to a qualifying exempt organization that is a Canadian corpo- 
ration. However, paragraph | does not allow a deduction for U.S. estate 
tax purposes with respect to any transfer of property that is not subject to 
USS. estate tax. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “individual”, “property” — ITCIA 3, ITA 248(1); “resident 
of a Contracting State” — Art. IV:1; “State” — Art. II:1(4). 


2. In determining the estate tax imposed by the United 
States, the estate of an individual (other than a citizen of 
the United States) who was a resident of Canada at the 
time of the individual’s death shall be allowed a unified 
credit equal to the greater of 


(a) the amount that bears the same ratio to the credit 
allowed under the law of the United States to the es- 
tate of a citizen of the United States as the value of the 
part of the individual’s gross estate that at the time of 
the individual’s death is situated in the United States 
bears to the value of the individual’s entire gross es- 
tate wherever situated; and 


(b) the unified credit allowed to the estate of a nonresi- 
dent not a citizen of the United States under the law of 
the United States. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, 
“non-resident” — ITCIA 3, ITA 248(1); “resident” — ITCIA 3, ITA 250; 
“United States” — Art. III:1(b). 


The amount of any unified credit otherwise allowable 
under this paragraph shall be reduced by the amount of 
any credit previously allowed with respect to any gift 
made by the individual. The credit otherwise allowable 
under subparagraph (a) shall be allowed only if all infor- 
mation necessary for the verification and computation of 
the credit is provided. 


Technical Explanation [1995 Protocol]: 
Unified credit 


Paragraph 2 of Article XXIX B grants a “pro rata” unified credit to the 
estate of a Canadian resident decedent, for purposes of computing U.S. 
estate tax. Although the Congress anticipated the negotiation of such pro 
rata unified credits in Internal Revenue Code section 2102(c)(3)(A), this is 
the first convention in which the United States has agreed to give such a 
credit. However, certain exemption provisions of existing estate and gift 
tax conventions have been interpreted as providing a pro rata unified 
credit. 
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Under the Jnternal Revenue Code, the estate of a nonresident not a citizen 
of the United States is subject to U.S. estate tax only on its U.S. situs 
assets and is entitled to a unified credit of $13,000, while the estate of a 
U.S. citizen or U.S. resident is subject to U.S. estate tax on its entire 
worldwide assets and is entitled to a unified credit of $192,800. (For pur- 
poses of these Internal Revenue Code provisions, the term “resident” has 
the meaning provided for estate tax purposes under the Internal Revenue 
Code.) A lower unified credit is provided for the former category of es- 
tates because it is assumed that the estate of a nonresident not a citizen 
generally will hold fewer U.S. situs assets, as a percentage of the estate’s 
total assets, and thus will have a lower U.S. estate tax liability. The pro 
rata unified credit provisions of paragraph 2 increase the credit allowed to 
the estate of a Canadian resident decedent to an amount between $13,000 
and $192,800 in appropriate cases, to take into account the extent to which 
the assets of the estate are situated in the United States. Paragraph 2 pro- 
vides that the amount of the unified credit allowed to the estate of a Cana- 
dian resident decedent will in no event be less than the $13,000 allowed 
under the Internal Revenue Code to the estate of a nonresident not a citi- 
zen of the United States (subject to the adjustment for prior gift tax unified 
credits, discussed below). Paragraph 2 does not apply to the estates of U.S. 
citizen decedents, whether resident in Canada or elsewhere, because such 
estates receive a unified credit of $192,800 under the Jnternal Revenue 
Code. 


Subject to the adjustment for gift tax unified credits, the pro rata credit 
allowed under paragraph 2 is determined by multiplying $192,800 by a 
fraction, the numerator of which is the value of the part of the gross estate 
situated in the United States and the denominator of which is the value of 
the entire gross estate wherever situated. Thus, if half of the entire gross 
estate (by value) of a decedent who was a resident and citizen of Canada 
were situated in the United States, the estate would be entitled to a pro rata 
unified credit of $96,400 (provided that the U.S. estate tax due is not less 
than that amount). For purposes of the denominator, the entire gross estate 
wherever situated (i.e., the worldwide estate, determined under U.S. do- 
mestic law) is to be taken into account for purposes of the computation. 
For purposes of the numerator, an estate’s assets will be treated as situated 
in the United States if they are so treated under U.S. domestic law. How- 
ever, if enacted, a technical correction now pending before the Congress 
will amend U.S. domestic law to clarify that assets will not be treated as 
U.S. situs assets for purposes of the pro rata unified credit computation if 
the United States is precluded from taxing them by reason of a treaty obli- 
gation. This technical correction will affect the interpretation of both this 
paragraph 2 and the analogous provisions in existing conventions. As cur- 
rently proposed, it will take effect on the date of enactment. 


Paragraph 2 restricts the availability of the pro rata unified credit in two 
respects. First, the amount of the unified credit otherwise allowable under 
paragraph 2 is reduced by the amount of any unified credit previously al- 
lowed against U.S. gift tax imposed on any gift by the decedent. This rule 
reflects the fact that, under U.S. domestic law, a U.S. citizen or U.S. resi- 
dent individual is allowed a unified credit against the U.S. gift tax on life- 
time transfers. However, as a result of the estate tax computation, the indi- 
vidual is entitled only to a total unified credit of $192,800, and the amount 
of the unified credit available for use against U.S. estate tax on the indivi- 
dual’s estate is effectively reduced by the amount of any unified credit that 
has been allowed in respect of gifts by the individual. This rule is reflected 
by reducing the amount of the pro rata unified credit otherwise allowed to 
the estate of a decedent individual under paragraph 2 by the amount of any 
unified credit previously allowed with respect to lifetime gifts by that indi- 
vidual. This reduction will be relevant only in rare cases, where the dece- 
dent made gifts subject to the U.S. gift tax while a U.S. citizen or U.S. 
resident (as defined under the /nternal. Revenue Code for U.S. gift tax 
purposes). 


Paragraph 2 also conditions allowance of the pro rata unified credit upon 
the provision of all information necessary to verify and compute the credit. 
Thus, for example, the estate’s representatives will be required to demon- 
strate satisfactorily both the vaiue of the worldwide estate and the value of 
the U.S. portion of the estate. Substantiation requirements also apply, of 
course, with respect to other provisions of the Protocol and the Conven- 
tion. However, the negotiators believed it advisable to emphasize the, sub- 
stantiation requirements in connection with this provision, because the 
computation of the pro rata unified credit involves certain information not 
otherwise relevant for U.S. estate tax purposes. 


In addition, the amount of the pro rata unified credit is limited to the 
amount of U.S. estate tax imposed on the estate. See section 2102(c)(4) of 
the Internal Revenue Code. 


3. In determining the estate tax imposed by the United 
States on an individual’s estate with respect to property 
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that passes to the surviving spouse of the individual 
(within the meaning of the law of the United States) and 
that would qualify for the estate tax marital deduction 
under the law of the United States if the surviving spouse 
were a citizen of the United States and all applicable elec- 
tions were properly made (in this paragraph and in para- 
graph 4 referred to as “qualifying property”), a non-re- 
fundable credit computed in accordance with the 
provisions of paragraph 4 shall be allowed in addition to 
the unified credit allowed to the estate under paragraph 2 
or under the law of the United States, provided that 


(a) the individual was at the time of death a citizen of 
the United States or a resident of either Contracting 
State; 


(b) the surviving spouse was at the time of the indivi- 
dual’s death a resident of either Contracting State; 


(c) if both the individual and the surviving spouse 
were residents of the United States at the time of the 
individual’s death, one or both was.a citizen of Can- 
ada; and 


(d) the executor of the decedent’s estate elects the be- 
nefits of this paragraph and waives irrevocably the be- 
nefits of any estate tax marital deduction that would be 
allowed under the law of the United States on a United 
States Federal estate tax return filed for the indivi- 
dual’s estate by the date on which a qualified domestic 
trust election could be.made under the law of the 
United States. 


Technical Explanation [1995 Protocol]: 
Marital credit 


Paragraph 3 of Article XXIX B allows a special “marital credit” against 
US. estate tax in respect of certain transfers to a surviving spouse. The 
purpose of this marital credit 1s to alleviate, in appropriate cases, the im- 
pact of the estate tax marital deduction restrictions enacted by the Con- 
gress in the Technical and Miscellaneous Revenue Act of 1988 
(“TAMRA”). It is the firm position of the U.S. Treasury Department that 
the TAMRA provisions do not violate the non-discrimination provisions 
of this Convention or any other convention to which the United States is a 
party. This is because the estate — not the surviving spouse — is the tax- 
payer, and the TAMRA provisions treat the estates of nonresidents not 
citizens of the United States in the same manner as the estates of U.S. 
citizen and U.S. resident decedents. However, the U.S. negotiators be- 
lieved that it was not inappropriate, in the context of the Protocol, to ease 
the impact of those TAMRA provisions upon certain estates of limited 
value. 


Paragraph 3 allows a non-refundable marital credit in addition to the pro 
rata unified credit allowed under paragraph 2 (or, in the case of a U.S. 
citizen or U.S. resident decedent, the unified credit allowed under U.S. 
domestic law). However, the marital credit is allowed only in connection 
with transfers satisfying each of the five conditions set forth in paragraph 
3. First, the property must be “qualifying property,” 1.e., it must pass to the 
surviving spouse (within the meaning of U.S. domestic law) and be pro- 
perty that would have qualified for the estate tax marital deduction under 
U.S. domestic law if the surviving spouse had been a U.S. citizen and all 
applicable elections specified by U.S:.domestic law had been properly 
made. Second, the decedent must have been, at the time of death, either a 
resident of Canada or the United States or a citizen of the United States. 
Third, the surviving spouse must have been, at the time of the decedent’s 
death, a resident of either Canada or the United States. Fourth, if both the 
decedent and the surviving spouse were residents of the United States at 
the time of the decedent’s death, at least one of them must have been a 
citizen of Canada. Finally, to limit the benefits of paragraph 3 to relatively 
small estates, the executor of the decedent’s estate is required to elect the 
benefits of paragraph 3, and to waive irrevocably the benefits of any estate 
tax marital deduction that would be allowed under U.S. domestic law, ona 
U.S. Federal estate tax return filed by the deadline for making a qualified 
domestic trust election under Internal Revenue Code section 2056A(d). In 
the case of the estate of a decedent for which the U.S. Federal estate tax 
return is filed on or before the date on which’ this Protocol enters into 
force, this election and waiver must be made on any return filed to claimia 
refund pursuant to the special effective date applicable to such estates (dis- 
cussed below). 
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Art. XXIX-B — Taxes Imposed by Reason of Death 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “estate”, “individual”, 
“property” — ITCIA 3, ITA 248(1); “qualified domestic trust” — Internal 
Revenue Code s. 2056A(a); “resident” —ITCIA 3, ITA 250; “surviving 
spouse” — Internal Revenue Code s. 2(a); “United States” — Art. III:1(b). 


4. The amount of the credit, allowed under paragraph 3 
shall equal the lesser of 


(a) the unified credit allowed under paragraph 2 or 
under the law of the United States (determined without 
regard to any credit allowed previously with respect to 
‘any gift made by the individual), and 


(b) the amount of estate tax that would otherwise be 
imposed by the United States on the transfer of quali- 


fying property. 


The amount of.estate tax that would otherwise be im- 
posed by the United States on the transfer of qualifying 
property shall equal the amount by which the estate tax 
(before allowable credits) that would be imposed by the 
United States if the qualifying property were included in 
computing the taxable estate exceeds the estate tax 
(before allowable credits) that would be so imposed if the 
qualifying property were not so included. Solely for pur- 
poses of determining other credits, allowed under the law 
of the United States, the credit provided under paragraph 
3 shall be allowed after such other credits. 


Technical Explanation [1995 Protocol]: 


Paragraph 4 governs the computation of the marital credit allowed under 
paragraph 3. It provides that the amount of the marital credit shall equal 
the lesser of (i) the amount of the unified credit allowed to the estate under 
paragraph 2 or, where applicable, under U.S. domestic law (before reduc- 
tion for any gift tax unified credit), or (ii) the amount of U.S. estate tax 
that would otherwise be imposed on the transfer of qualifying property to 
the surviving spouse. For this purpose, the amount of U.S. estate tax that 
would otherwise be imposed on the transfer of qualifying property equals 
the amount by which (i) the estate tax (before allowable credits) that 
would be imposed if that property were included in computing the taxable 
estate exceeds (ii) the estate tax (before allowable credits) that would be 
imposed if the property were not so included. Property that, by reason of 
the provisions of paragraph 8 of this Article, is not subject to U.S. estate 
tax is not taken into account for purposes of this hypothetical computation. 


Finally, paragraph 4 provides taxpayers with an ordering rule. The rule 
states that, solely for purposes of determining any other credits (e.g., the 
credits for foreign and state death taxes) that may be allowed under U.S. 
domestic law to the estate, the marital credit shall be allowed after such 
other credits. 


In certain cases, the provisions of paragraphs 3 and 4 may affect the U.S. 
estate taxation of a trust that would meet the requirements for a qualified 
terminable interest property (“QTIP”) election, for example, a trust with a 
life income interest for the surviving spouse and a remainder interest for 
other family members. If, in lieu of making the QTIP election and the 
qualified domestic trust election, the decedent’s executor makes the elec- 
tion described in paragraph 3(d) of this Article, the provisions of Internal 
Revenue Code sections 2044 (regarding inclusion in the estate of the sec- 
ond spouse of certain property for which the marital deduction was previ- 
ously allowed), 2056A (regarding qualified domestic trusts), and 2519 (re- 
garding dispositions of certain life estates) will not apply. To obtain this 
treatment, however, the executor is required, under paragraph 3, to irrevo- 
cably waive the benefit of any marital deduction allowable under the /n- 
ternal Revenue Code with respect to the trust. 


The following examples illustrate the operation of the marital credit and 
its interaction with other credits. Unless otherwise stated, assume for pur- 
poses of illustration that H, the decedent, and W, his surviving spouse, are 
Canadian citizens resident in Canada at the time of the decedent’s death. 
Assume further that all conditions set forth in paragraphs 2 and 3 of this 
Article XXIX B are satisfied (including the condition that the executor 
waive the estate tax marital deduction); that no deductions are available 
under the Jnternal Revenue Code in computing the U.S. estate tax liability, 
and that there are no adjusted taxable gifts within the meaning of Jnternal 
Revenue Code section 2001(b) or 2101(c). Also assume that the applicable 


Art. XXIX-B 


U.S. domestic estate’ and gift tax laws are those that were in effect on the 
date the Protocol was signed. 


Example 1. H has a worldwide gross estate of $1,200,000. He be- 
queaths U.S. real property worth $600,000 to W. The remainder of 
H’s estate consists of Canadian situs property. H’s estate would be 
entitled to a pro rata unified credit of $96,400 (= $192,800 x 
(600,000/1,200,000)) and to a marital credit in the same amount (the 
lesser of the unified credit allowed ($96,400) and the U.S. estate tax 
that would otherwise be imposed on the property transferred to W 
($192,800 [tax on U.S. taxable estate of $600,000])). The pro rata uni- 
fied credit and the marital credit combined would eliminate all U.S. 
estate tax with respect to the property transferred to W. 


Example 2. H has a worldwide gross estate of $1,200,000, all of which 
is situated in the United States. He bequeaths U.S. real property worth 
$600,000 to W and U.S. real property worth $600,000 to a child, C. 
H’s estate would be entitled to a pro rata unified credit of $192,800 (= 
$192,800 x 1,200,000/1,200,000) and to a marital credit of $192,800 
(the lesser of the unified credit ($192,800) and the U.S. estate tax that 
would. otherwise. be imposed. on the property transferred to W 
($235,000, i.e., $427,800 [tax on U.S. taxable estate of $1,200,000] 
less $192,800 [tax on U.S. taxable estate of $600,000])). This would 
reduce the estate’s total U.S. estate tax liability of $427,800 by 
$385,600. 


Example 3. H has a worldwide gross estate of $700,000, of which 
$500,000 is real property situated in the United States. H bequeaths 
U.S. real property valued at $100,000 to W. The remainder of H’s 
gross estate, consisting of U.S. and Canadian situs real property, is 
bequeathed to H’s child, C. H’s estate would be entitled to a pro rata 
unified credit of $137,714 ($192,800 x $500,000/$700,000). In addi- 
tion, H’s estate would be entitled to a marital credit of $34,000, which 
equals the lesser of the unified credit ($137,714) and $34,000 (the 
U.S. estate tax that would otherwise be imposed on the property trans- 
ferred to W before allowance of any credits, i.e., $155,800 [tax on 
U.S. taxable estate of $500,000] less $121,800 [tax on U.S. taxable 
estate of $400,000}). 


Example 4. has a worldwide gross estate of $5,000,000, $2,000,000 
of which consists of U.S. real. property situated in State X. State X 
imposes a state death tax equal to the federal credit allowed under 
Internal Revenue Code section 2011. H bequeaths U.S. situs real pro- 
perty worth $1,000,000 to W and U.S. situs real property worth 
$1,000,000 to his child, C. The remainder of H’s estate ($3,000,000) 
consists of Canadian situs property passing to C. H’s estate would be 
entitled to a pro rata unified credit of $77,120 ($192,800 x 
$2,000,000/$5,000,000). H’s estate would be entitled to a state death 
tax credit under Jnternal Revenue Code section 2102 of $99,600 (de- 
termined under Jnternal Revenue Code section 201 1(b) with respect to 
an adjusted taxable estate of $1,940,000). H’s estate also would be 
entitled to a marital credit of $77,120, which equals the lesser of the 
unified credit ($77,120) and $435,000 (the U.S. estate tax that would 
otherwise be imposed on the property transferred to W before allow- 
ance of any credits, i.e., $780,000 [tax, on U.S. taxable estate of 
$2,000,000] less $345,800 [tax on U.S, taxable estate of $1,000,000)). 


Example 5, The facts are the same as in Example 4, except that H and 
W are Canadian citizens who are resident in the United States at the 
time of H’s death. Canadian Federal and provincial income taxes to- 
talling $500,000 are imposed by reason of H’s death. H’s estate would 
be entitled to a unified credit of $192,800 and to a state death tax 
credit of $300,880 under /nternal Revenue Code sections 2010 and 
2011(b), respectively. Under paragraph 6 of Article XXIX B, H’s es- 
tate would be entitled to a credit for the Canadian income tax imposed 
by reason of death, equal to the lesser of $500,000 (the Canadian taxes 
paid) or $1,138,272 ($2,390,800 (tax on $5,000,000 taxable estate) 
less total of unified and’ state death tax credits ($493,680) x 
$3,000,000/$5,000,000). H’s estate also would be entitled to a marital 
credit of $192,800, which equals the lesser of the unified credit 
($192,800) and $550,000 (the U.S. estate tax that would otherwise be 
imposed on the property transferred to W before allowance of any 
credits, i.e., $2,390,800 [tax on U.S. taxable estate of $5,000,000] less 
$1,840,800 [tax on U.S. taxable estate of $4,000,000]). 


Definitions: “estate”, “individual” —ITCIA 3, ITA 248(1); “qualifying 
property” — Art, XXIX-B:3; “United States” — Art, HI:1(b). 


5. Where an individual was a resident of the United States 
immediately before the individual’s death, for the pur- 
poses of subsection 70(6) of the Income Tax Act, both the 
individual and the individual’s spouse shall be deemed to 
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have been resident in Canada immediately before the in- 
dividual’s death. Where a trust that would be a trust de- 
scribed in subsection 70(6) of that Act, if its trustees that 
were residents or citizens of the United States or domestic 
corporations under the law of the United States were re- 
sidents of Canada, requests the competent authority of 
Canada to do so, the competent authority may agree, sub- 
ject to terms and conditions satisfactory to such compe- 
tent authority, to treat the trust for the purposes of that 
Act as being resident in Canada for such time as may be 
stipulated in the agreement. 


Technical Explanation [1995 Protocol]: 
Canadian treatment of certain transfers 


The provisions of paragraph 5 relate to the operation of Canadian law. 
They are intended to provide deferral (“rollover”) of the Canadian tax at 
death for certain transfers to a surviving spouse and to permit the Cana- 
dian competent authority to allow such deferral for certain transfers to a 
trust. For example, they would enable the competent authority to treat a 
trust that is a qualified domestic trust for U.S. estate tax purposes as a 
Canadian spousal trust as well for purposes of certain provisions of Cana- 
dian tax law and of the Convention. These provisions do not affect U.S. 
domestic law regarding qualified domestic trusts. Nor do they affect the 
status of U.S. resident individuals for any other purpose. 

Definitions: “Canada” — Art. Il:1(a), ITCIA 5; “competent author- 
ity” — Art. II:1(g); “individual” — ITCIA 3, ITA 248(1); “resident” — 
ITCIA 3, ITA 250; “trust” —ITCIA 3, ITA 248(1); “United States” — 
Art. IIl:1(b). 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


6. In determining the amount of Canadian tax payable by 
an individual who immediately before death was a resi- 
dent of Canada, or by a trust described in subsection 
70(6) of the Income Tax Act (or a trust which is treated as 
being resident in Canada under the provisions of para- 
graph 5), the amount of any Federal or state estate or in- 
heritance taxes payable in the United States (not exceed- 
ing, where the individual was a citizen of the United 
States or a former citizen referred to in paragraph 2 of 
Article X XIX (Miscellaneous Rules), the amount of estate 
and inheritance taxes that would have been payable if the 
individual were not a citizen or former citizen of the 
United States) in respect of property situated within the 
United States shall, 


(a) to the extent that such estate or inheritance taxes 
are imposed upon the individual’s death, be allowed as 
a deduction from the amount of any Canadian tax oth- 
erwise payable by the individual for the taxation year 
in which the individual died on the total of 


(1) any income, profits or gains of the individual 
arising (within the meaning of paragraph 3 of Arti- 
cle XXIV (Elimination of Double Taxation)) in the 
United States in that year, and 


(11) where the value at the time of the individual’s 
death of the individual’s entire gross estate wher- 
ever situated (determined under the law of the 
United States) exceeded 1.2 million U.S. dollars or 
its equivalent in Canadian dollars, any income, 
profits or gains of the individual for that year from 
property situated in the United States at that time, 
and 


(b) to the extent that such estate or inheritance taxes 
are imposed upon the death of the individual’s surviv- 
ing spouse, be allowed as a deduction from the amount 
of any Canadian tax otherwise payable by the trust for 
its taxation year in which that spouse dies on any in- 
come, profits or gains of the trust for that year arising 
(within the meaning of paragraph 3 of Article XXIV 
(Elimination of Double Taxation)) in the United States 


Canada—U.S. Tax Convention 


or from property situated in the United States at the 
time of death of the spouse. 


For purposes of this paragraph, property shall be treated 
as situated within the United States if it is so treated for 
estate tax purposes under the law of the United States as 
in effect on March 17, 1995, subject to any subsequent 
changes thereof that the competent authorities of the Con- 
tracting States have agreed to apply for the purposes of 
this paragraph. The deduction allowed under this para- 
graph shall take into account the deduction for any in- 
come tax paid or accrued to the United States that is pro- 
vided under paragraph 2(a), 4(a) or 5(b) of Article XXIV 
(Elimination of Double Taxation). 


Technical Explanation [1995 Protocol]: 
Credit for U.S. taxes 


Under paragraph 6, Canada agrees to give Canadian residents and Cana- 
dian resident spousal trusts (or trusts treated as such by virtue of paragraph 
5) a deduction from tax (i.e., a credit) for U.S. Federal or state estate or 
inheritance taxes imposed on U.S. situs property of the decedent or the 
trust. This credit is allowed against the income tax imposed by Canada, in 
an amount computed in accordance with subparagraph 6(a) or 6(b). 


Subparagraph 6(a) covers the first set of cases — where the U.S. tax is 
imposed upon a decedent’s death. Subparagraph 6(a)(i) allows a credit for 
U.S. tax against the total amount of Canadian income tax payable by the 
decedent in the taxable year of death on any income, profits, or gains aris- 
ing in the United States (within the meaning of paragraph 3 of Article 
XXIV (Elimination of Double Taxation)). For purposes of subparagraph 
6(a)(i), income, profits, or gains arising in the United States within the 
meaning of paragraph 3 of Article XXIV include gains deemed realized at 
death on U.S. situs real property and on personal property forming part of 
the business property of a U.S. permanent establishment or fixed base. (As 
explained below, these are the only types of property on which the United 
States may impose its estate tax if the estate is worth $1.2 million or less.) 
Income, profits, or gains arising in the United States also include income 
and profits earned by the decedent during the taxable year of death, to the 
extent that the United States may tax such amounts under the Convention 
(e.g., dividends received from a U.S. corporation and. wages from the per- 
formance of personal services in the United States). 


Where the value of the decedent’s entire gross estate exceeds $1.2 million, 
subparagraph 6(a)(i1) allows a credit against the Canadian income tax on 
any income, profits, or gains from any U.S. situs property, in addition to 
any credit allowed by subparagraph 6(a)(i). This provision is broader in 
scope than is the general rule under subparagraph 6(a)(i), because the 
United States has retained the right to impose its estate tax on all types of 
property in the case of larger estates. 


Subparagraph 6(b) provides rules for a second category of cases — where 
the U.S. tax is imposed upon the death of the surviving spouse. In these 
cases, Canada agrees to allow a credit against the Canadian tax payable by 
a trust for its taxable year during which the surviving spouse dies on any 
income, profits, or gains (i) arising in the United States on U.S. situs real 
property or business property, or (11) from property situated in the United 
States. These rules are intended to provide a credit for taxes imposed as a 
result of the death of the surviving spouse in situations involving trusts. To 
the extent that taxes are imposed on the estate of the surviving spouse, 
subparagraph 6(a) would apply as well. In addition, the competent authori- 
ties are authorized to provide relief from double taxation in certain addi- 
tional circumstances involving trusts, as described above in connection 
with Article 14 of the Protocol. 


The credit allowed under paragraph 6 is subject to certain conditions. 
First, where the decedent was a U.S. citizen or former citizen (described in 
paragraph 2 of Article XXIX (Miscellaneous Rules)), paragraph 6 does 
not obligate Canada to provide a credit for U.S. taxes in excess of the 
amount of U.S. taxes that would have been payable if the decedent had not 
been a U.S. citizen or former citizen. Second, the credit allowed under 
paragraph 6 will be computed after taking into account any deduction for 
U.S. income tax provided under paragraph 2(a), 4(a), or 5(b) of Article 
XXIV (Elimination of Double Taxation). This clarifies that no double 
credit will be allowed for any amount and provides an ordering rule. Fi- 
nally, because Canadian domestic: law does not contain a definition of U.S. 
situs property for death tax purposes, such a definition is provided for pur- 
poses of paragraph 6. To maximize coordination of the credit provisions, 
the Contracting States agreed to follow the U.S. estate tax law definition 
as in effect on the date of signature of the Protocol and, subject to compe- 
tent authority agreement, as it may be amended in the future. 
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Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. TII:1(a), ITCIA 5; “Canadian tax” — Art. 
III: 1(c); “estate”, “individual”, “property” — ITCIA 3, ITA 248(1); “resi- 
dent”? —ITCIA 3; ITA 250; “trust” —ITCIA 3, ITA 248(1);. “United 
States” — Art. III: 1(b). 


7. In determining the amount of estate tax imposed by the 
United States on the estate of an individual who was a 
resident or citizen of the United States at the time of 
death, or upon the death of a surviving spouse with re- 
spect to a qualifed domestic trust created by such an indi- 
vidual or the individual’s executor or surviving spouse, a 
credit shall be allowed against such tax imposed in re- 
spect of property situated outside the United States, for 
the federal and provincial income taxes payable in Can- 
ada in respect of such property by reason of the death of 
the individual or, in the case of a qualified domestic trust, 
the individual’s surviving spouse. Such credit shall be 
computed in accordance with the following rules: 


(a) a credit otherwise allowable under this paragraph 
shall be allowed regardless of whether the identity of 
the taxpayer under the law of Canada corresponds to 
that under the law of the United States; 


(b) the amount of a credit allowed under this para- 
graph shall be computed in accordance with the provi- 
sions and subject to the limitations of the law of the 
United States regarding credit for foreign death taxes 
(as it may be amended from time to time without 
changing the general principle hereof), as though the 
income tax imposed by Canada were a creditable tax 
under that law; 


(c) a credit may be claimed under this paragraph for an 
amount of federal or provincial income tax payable in 
Canada only to the extent that no credit or deduction is 
claimed for such amount in determining any other tax 
imposed by the United States, other than the estate tax 
imposed on property in a qualified domestic trust upon 
the death of the surviving spouse. 


Technical Explanation [1995 Protocol]: 
. Credit for Canadian taxes 


Under paragraph 7, the United States agrees to allow a credit against U.S. 
Federal estate tax imposed on the estate of a U.S. resident or U.S. citizen 
decedent, or upon the death of a surviving spouse with respect to a quali- 
fied domestic trust created by such a decedent (or the decedent’s executor 
or surviving spouse). The credit is allowed for Canadian Federal and pro- 
vincial income taxes imposed at death with respect to property of the es- 
tate or trust that is situated outside of the United States. As in the case 
under paragraph 6, the competent authorities also are authorized to pro- 
vide relief from double taxation in certain cases involving trusts (see dis- 
cussion of Article 14, above). 


The amount of the credit generally will be determined as though the in- 
come tax imposed by Canada were a creditable tax under the U.S. estate 
tax provisions regarding credit for foreign death taxes, in accordance with 
the provisions and subject to the limitations of Internal Revenue Code sec- 
tion 2014. However, subparagraph 7(a) clarifies that a credit otherwise al- 
lowable under paragraph 7 will not be denied merely because of inconsis- 
tencies between U.S. and Canadian law regarding the identity of the 
taxpayer in the case of a particular taxable event. For example, the fact 
that the taxpayer is the decedent’s estate for purposes of U.S. estate taxa- 
tion and the decedent for purposes of Canadian income taxation will not 
prevent the allowance of a credit under paragraph 7 for Canadian income 
taxes imposed by reason of the death of the decedent. 


In addition, subparagraph 7(c) clarifies that the credit against the U.S. es- 
tate tax generally may be claimed only to the extent that no credit or de- 
duction is claimed for the same amount of Canadian tax in determining 
any other U.S. tax. This makes clear, for example, that a credit may not be 
claimed for the same amount under both this provision and Article XXIV 
(Elimination of Double Taxation). To prevent double taxation, an excep- 
tion to this restriction is provided for certain taxes imposed with respect to 
qualified domestic trusts. Subject to the limitations of subparagraph 7(c), 


Art. XXIX-B 


the taxpayer may choose between relief under Article XXIV, relief under 
this paragraph 7, or some combination of the two. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, 
“property”? — ITCIA 3, ITA 248(1); “qualified domestic trust” — Internal 
Revenue Code s. 2056A(a); “surviving spouse” — Internal Revenue Code 
s. 2(a); “taxpayer? —ITCIA 3, ITA. 248(1);, “United States’? — Art. 
III: 1(b). 


8. Provided that the value, at the time of death, of the en- 
tire gross estate wherever situated of an individual who 
was a resident of Canada (other than a citizen of the 
United States) at the time of death does not exceed 1.2 
million U.S dollars or its equivalent in Canadian dollars, 
the United States may impose its estate tax upon property 
forming part of the estate of the individual only if any 
gain derived by the individual from the alienation of such 
property would have been subject to income taxation by 
the United States in accordance with Article XIII (Gains). 


Technical Explanation [1995 Protocol]: 
Relief for small estates 


Under paragraph 8, the United States agrees to limit the application of its 
estate tax in the case of certain small estates of Canadian resident dece- 
dents. This provision is intended to eliminate the “trap for the unwary” 
that exists for such decedents, in the absence of an estate tax convention 
between the United States and Canada. In the absence of sophisticated es- 
tate tax planning, such decedents may inadvertently subject their estates to 
U.S. estate tax liability by holding shares of U.S. corporate stock or other 
U.S. situs property. U.S. resident decedents are already protected in this 
regard by the provisions of Article XIII (Gains) of the present Convention, 
which prohibit Canada from imposing its income tax on gains deemed re- 
alized at death by U.S. residents on such property. 


Paragraph 8 provides relief only in the case of Canadian resident dece- 
dents whose entire gross estates wherever situated (1.e., worldwide gross 
estates determined under U.S. law) have a value, at the time of death, not 
exceeding $1.2 million. Paragraph 8 provides that the United States may 
impose its estate tax upon property forming part of such estates only if any 
gain on alienation of the property would have been subject to U.S. income 
taxation under Article XIII (Gains). For estates with a total value not ex- 
ceeding $1.2 million, this provision has the effect of permitting the United 
States to impose its estate tax only on real property situated in the United 
States, within the meaning of Article XIII, and personal property forming 
part of the business property of a U.S. permanent establishment or fixed 
base. 


Saving clause exceptions 


Certain provisions of Article XXIX B are included in the list of exceptions 
to the general “saving clause” of Article XXIX (Miscellaneous Rules), as 
amended by Article 17 of the Protocol. To the extent that an exception 
from the saving clause is provided for a provision, each Contracting State 
is required to allow the benefits of that provision to its residents (and, in 
the case of the United States, its citizens), notwithstanding the saving 
clause. General saving clause exceptions are provided for paragraphs 1, 5, 
and 6 of Article XXIX B. Saving clause exceptions are provided for 
paragraphs 2, 3, 4, and 7, except for the estates of former U.S. citizens 
referred to in paragraph 2 of Article XXIX. 


Effective dates 


Article 21 of the Protocol contains special retrospective effective date pro- 
visions for paragraphs 2 through 8 of Article XXIX B and certain related 
provisions of the Protocol. Paragraphs 2 through 8 of Article XXIX B and 
the specified related provisions generally will take effect with respect to 
deaths occurring after the date on which the Protocol enters into force (1.e., 
the date on which the instruments of ratification are exchanged). However, 
the benefits of those provisions will also be available with respect to 
deaths occurring after November 10, 1988, provided that a claim for re- 
fund due as a result of these provisions is filed by the later of one year 
from the date on which the Protocol enters into force or the date on which 
the applicable period for filing such a claim expires under the domestic 
law of the Contracting State concerned. The general effective dates set 
forth in Article 21 of the Protocol otherwise apply. 


It is unusual for the United States to agree to retrospective effective dates, 
In this case, however, the negotiators believed that retrospective applica- 
tion was not inappropriate, given the fact that the TAMRA provisions 
were the impetus for negotiation of the Protocol and that the negotiations 
commenced soon after the enactment of TAMRA. The United States has 
agreed to retrospective effective dates in certain other instances (e.g., in 
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the case of the U.S.-Germany estate tax treaty). The retrospective effective 
dates apply reciprocally, so that they will benefit the estates of U.S. dece- 
dents as well as Canadian decedents. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “estate”, “individual”, 
“property” —ITCIA 3, ITA 248(1); “United States” — Art. I[:1(b). 


Related Provisions [Art. XXIX-B]: ITA 60(d) — Deduction for inter- 
est accruing on estate taxes; Art. I[:2(b)(iv) — Application to U.S. estate 
taxes; Art. XXVI:3(g)-— Competent authority agreement to eliminate 
double taxation. 


History [Art. XXIX-B]: Art. XXIX-B added by 1995 Protocol, article 19, 
generally effective for deaths after November 10, 1988, provided refund 
claims that would otherwise be too late are filed by November 9, 1996 
(see Art. 21(2) under “Application of the 1995. Protocol” above.) 


Article XXX — Entry Into Force 


1. This Convention shall be subject to ratification in ac- 
cordance with the applicable procedures of each Con- 
tracting State and instruments of ratification shall be ex- 
changed at Ottawa as soon as possible. 


Technical Explanation [1984]: 


Paragraph | provides that the Convention is subject to ratification m ac- 
cordance with the procedures of Canada and the United States. The ex- 
change of instruments of ratification is to take place at Ottawa as soon as 
possible. 


2. The Convention shall enter into force upon the ex- 
change of instruments of ratification and, subject to the 
provisions of paragraph 3, its provisions shall have effect: 


(a) for tax withheld at the source on income referred to 
in Articles X (Dividends), XI (interest), XII (Royal- 
ties) and XVIII (Pensions and Annuities), with respect 
to amounts paid or credited on or after the first day of 
the second month next following the date on which the 
Convention enters into force; 


(b) for other taxes, with respect to taxable years begin- 
ning on or after the first day of January next following 
the date on which the Convention enters into force; 
and 


(c) notwithstanding the provisions of subparagraph 
(b), for the taxes covered by paragraph 4 of Article 
XXIX (Miscellaneous Rules) with respect to all taxa- 
ble years referred to in that paragraph. | 


Technical Explanation [1984]: 


Paragraph 2 provides, subject to paragraph 3, that the Convention shall 
enter into force upon the exchange of instruments of ratification. It has 
effect, with respect to source State taxation of dividends, interest, royal- 
ties, pensions, annuities, alimony, and child support, for amounts paid or 
credited on or after the first day of the second calendar month after the 
date on which the instruments of ratification are exchanged. For other 
taxes, the Convention takes effect for taxable years beginning on or after 
January | next following the date when instruments of ratification are ex- 
changed. In the case of relief from United States social security taxes pro- 
vided by paragraph 4 of Article XXIX (Miscellaneous Rules), the Conven- 
tion also has effect for taxable years before the date on which instruments 
of ratification are exchanged. 


3. For the purposes of applying the United States foreign 
tax credit in relation to taxes paid or accrued to Canada: 


(a) notwithstanding the provisions of paragraph 2(a) of 
Article II (Taxes Covered), the tax on 1971 undistrib- 
uted income on hand imposed by Part IX of the In- 
come Tax Act of Canada shall be considered to be an 
income tax for distributions made on or after the first 
day of January 1972 and before the first day of Janu- 
ary 1979 and shall be considered to be imposed upon 
the recipient of a distribution, in the proportion that 
the distribution out of undistributed income with re- 
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spect to which the tax has been paid bears to 85 per 
cent of such undistributed income; 


(b) the principles of paragraph 6 of Article XXIV 
(Elimination of Double Taxation) shall have effect for 
taxable years beginning on or after the first day of Jan- 
uary 1976; and 


(c) the provisions of paragraph 1 of Article XXIV 
shall have effect for taxable years beginning on or af- 
ter the first day of January 1981. 


Any claim for refund based on the provisions of this para- 
graph may be filed on or before June 30. of the calendar 
year following that in which the Convention enters into 
force, notwithstanding any rule of domestic law to the 
contrary. 


Technical Explanation [1984]: 


Paragraph 3 provides special effective date rules for foreign tax credit 
computations with respect to ‘taxes paid or accrued to Canada: Paragraph 
3(a) provides that the tax'on 1971 undistributed income on hand imposed 
by Part IX of the Income Tax Act of Canada is considered to be an “in- 
come tax” for distributions made on or after January 1, 1972 and before 
January 1, 1979. Any such tax which is paid or accrued under U.S. stan- 
dards is considered to be imposed at the time of distribution and on the 
recipient of the distribution, in the proportion that the distribution out of 
undistributed income with respect to which the tax has been paid bears to 
85 percent of such undistributed income. A person claiming a credit for 
tax pursuant to paragraph 3(a) is obligated to compute the amount of the 
credit in accordance with that paragraph. 


Paragraph 3(b) provides that the principles of paragraph 6 of Article 
XXIV (Elimination of Double Taxation), which provides for resourcing of 
certain. dividend, interest, and royalty income to eliminate double taxation 
of U.S. citizens residing in Canada, have effect for taxable years beginning 
on or after January 1, 1976. The paragraph is intended to grant the compe- 
tent authorities sufficient flexibility to address certain practical problems 
that have arisen under the 1942 Convention. It is anticipated that the com- 
petent authorities will be guided by paragraphs 4 and 5 of Article XXIV in 
applying paragraph 3(b) of Article XXX. Paragraph 3(c) provides that the 
provisions of paragraph | of Article XXIV (and the source rules of that 
Article) shall have effect for taxable years beginning on or after January 1, 
1981. 


Any claim for refund based on the provisions of paragraph 3 may be filed 
on or before June 30 of the calendar year following the year in which 
instruments of ratification are exchanged, notwithstanding statutes of limi- 
tations or other rules of domestic law to the contrary. For purposes of 
Code section 6611, the date of overpayment is the date on which instru- 
ments of ratification are exchanged, with respect to any refunds of U.S. 
tax pursuant to paragraph 3. 


History: Para. 3 amended by 1983 Protocol, article XIV. 


Definitions: “Canada” — Art. HI: 1(a), ITCIA 5; “United States” — Art. 
IIL:1(b). 


4. Subject to the provisions of paragraph 5, the 1942 Con- 
vention shall cease to have effect for taxes for which this 
Convention has effect in accordance with the provisions 
of paragraph 2. 

Technical Explanation [1984]: 

Paragraph 4 provides that, subject to paragraph 5, the 1942 Convention 
ceases to have effect for taxes for which the Convention has effect under 
the provisions of paragraph 2. For example, if under paragraph 2 the Con- 
vention were to have effect with respect to taxes withheld at source on 
dividends paid as of October 1, 1984, the 1942 Convention will not have 
effect with respect to such taxes. 


5. Where any greater relief from tax would have been af- 
forded by any provision: of the 1942 Convention than 
under this Convention, any. such provision shall continue 
to have effect for the first taxable year with respect to 
which the provisions of this Convention have effect under 
paragraph 2(b). 

Technical Explanation [1984]: 


Paragraph 5 modifies the rule of paragraph 4 to allow all of the provisions 
of the 1942 Convention to continue to have effect for the period through 
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Art. XX XI — Termination 


the first taxable year with respect to which the provisions of the Conven- 
tion would otherwise have, effect under paragraph 2(b), if greater relief 
from tax is available under the 1942 Convention than under the Conven- 
tion. Paragraph 5 applies to all provisions of the 1942 Convention, not just 
those provisions of the Convention for which the Convention takes effect 
under paragraph 2(b) of this Article. Thus, for example, assume that the 
Convention has effect, pursuant to paragraph 2(b), for taxable years of a 
taxpayer beginning on or after January 1; 1985. Further assume that a U.S. 
resident with a taxable year beginning on April 1 and ending-on March 31 
receives natural resource royalties from Canada which are subject to a 
25% tax under Article VI (Income from Real Property) of the Convention, 
as amended by the Protocol, and Canada’s internal law, but which would 
be subject to a 15% tax under Article XI of the 1942 Convention. Pursuant 
to paragraph 5, the greater benefits of the 1942 Convention would con- 
tinue: to, apply to royalties paid or credited to the U.S. resident through 
March 31,1986. 


Definitions: “the 1942 Convention” — Art. IIL:1(j). 


6. The 1942 Convention shall terminate on the last date 
on which it has effect in accordance with the preceding 
provisions of this Article. 


Technical Explanation [1984]: 


Paragraph 6 provides that the 1942 Convention terminates on the last. of 
the dates on which it has effect in accordance with the provisions of 
paragraphs 4 and 5. 


Definitions: “the 1942 Convention” — Art. TII:1(j). 


7.. The Exchange of Notes between the United States and 
Canada dated August 2 and September 17, 1928, provid- 
ing for relief from double income taxation on shipping 
profits, is terminated. Its provisions shall cease to have 
effect with respect to taxable years beginning on or after 
the first day of January next following the date on which 
this Convention enters into force. 


Technical Explanation [1984]: 


Paragraph 7 terminates the Exchange of Notes between the United States 
and Canada of August 2 and September 17, 1928 providing for relief from 
double taxation of shipping profits. The provisions of the Exchange of 
Notes no longer have effect for taxable years beginning on or after January 
1 following the exchange of instruments of ratification of the Convention. 
The 1942 Convention, in Article V, had suspended the effectiveness of the 
Exchange of Notes. 


-Definitions: “Canada” — Art. II:1(a), ITCIA 5; “United States” — Art. 
III: 1(b). 


8. The provisions of the Convention between the Govern- 
ment of Canada and the Government of the United States 
of America for the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with Respect to Taxes on 
the Estates of Deceased Persons signed at Washington on 
February 17, 1961 shall continue to have effect with re- 
spect to estates of persons deceased prior to the first day 
of January next following the date on which this Conven- 
tion enters into force but shall cease to have effect with 
respect to estates of persons deceased on or after that 
date. Such Convention shall terminate on the last date on 
which it has effect in accordance with the preceding 
sentence. 


Technical Explanation [1984]: 


Paragraph 8 terminates the Convention between Canada and the United 
States for the Avoidance of Double Taxation with Respect to Taxes on the 
Estates of Deceased Persons signed on February 17, 1961. The provisions 
of that Convention cease to have effect with respect to estates of persons 
deceased on or after January | of the year following the exchange of in- 
struments of ratification of the Convention. 


Definitions: “Canada” — Art. If:1(a), ITCIA 5; “estate” —ITCIA 3, 
ITA 248(1); “person” — Art. HI:1(e), ITCIA 3, Interpretation Act 35(1); 
“United States” — Art. III:1(b). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Art. XXXI 


Article XXXI — Termination 


1. This Convention shall remain in force until terminated 
by a Contracting State. 


Technical Explanation [1984]: 


Paragraph | provides that the Convention shall remain in force until termi- 
nated by Canada or the United States. 


2. Either Contracting State may terminate the Convention 
at any time after 5 years from the date on which the Con- 
vention enters into force provided that at least 6 months’ 
prior notice of termination has been given through diplo- 
matic channels. 


Technical Explanation [1984]: 


Paragraph 2 provides that either Canada or the United States may. termi- 
nate the Convention at any time after 5 years from the date on which in- 
struments of ratification are exchanged, provided that notice of termina- 
tion is given through diplomatic channels at least 6 months prior to the 
date on which the Convention is to terminate. 


3. Where a Contracting State considers that a significant 
change introduced in the taxation laws of the other Con- 
tracting State should be accommodated by a modification 


- of the Convention, the Contracting States shall consult to- 
. gether with a view to resolving the matter; if the matter 


cannot be satisfactorily resolved, the first-mentioned State 
may terminate the Convention in accordance with the pro- 
cedures set forth in paragraph 2, but without regard to the 
5 year limitation provided therein. 


Technical Explanation [1984]: 


Paragraph 3 provides a special termination rule in situations where Canada 
or the United States changes its taxation laws and the other Contracting 
State believes that such change is significant enough to warrant modifica- 
tion of the Convention. In such a circumstance, the Canadian Ministry of 
Finance and the United States Department of the Treasury would consult 
with a view to resolving the matter. If the matter cannot be satisfactorily 
resolved, the Contracting State requesting an accommodation because of 
the change in the other Contracting State’s taxation laws may terminate 
the Convention by giving the 6 months’ prior notice required by paragraph 
2, without regard to whether the Convention has been in force for 5 years. 


Definitions: “State” — Art. III:1(). 


4. In the event the Convention is terminated, the Conven- 
tion shall cease to have effect: 


(a) for tax withheld at the source on income referred to 
in Articles X (Dividends), XI (Interest), XII (Royal- 
ties), XVII (Pensions and Annuities) and paragraph 2 
of Article XXII (Other Income), with respect to 
amounts paid or credited on or after the first day of 
January next following the expiration of the 6 months’ 
period referred to in paragraph 2; and 


(b) for other taxes, with respect to taxable years begin- 
ning on or after the first day of January next following 
the expiration of the 6 months’ period referred to in 
paragraph 2. 


Technical Explanation [1984]: 


Paragraph 4 provides that, in the event of termination, the Convention 
ceases to have effect for tax withheld at source under Articles X (Divi- 
dends), XI (Interest), XII (Royalties), and XVIII (Pensions and Annuities), 
and under paragraph 2 of Article XXII (Other Income), with respect to 
amounts paid or credited on or after the first day of January following the 
expiration of the 6 month period referred to in paragraph 2. In the case of 
other taxes, the Convention shall cease to have effect in the event of termi- 
nation with respect to taxable years beginning on or after January | fol- 
lowing the expiration of the 6 month period referred to in paragraph 2. 
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Schedule 


APPENDIX — EXECUTION AND 
COMPETENT AUTHORITIES LETTER 
[From Canada — ed. ] 
September 26, 1980 


Excellency: I have the honor to refer to the Convention 
between the United States of America and Canada with 
Respect to Taxes on Income and on Capital, signed today, 
and to confirm certain understandings reached between 
the two Governments with respect to the Convention. 


1. In French, the term “société” also means a “corpora- 
tion” within the meaning of Canadian law. 


2. The competent authorities of each of the Contracting 
States shall review the procedures and requirements for 
an organization of the other Contracting State to establish 
its status as a religious, scientific, literary, educational or 
charitable organization entitled to exemption under para- 
graph | of Article XXI (Exempt Organizations), or as an 
eligible recipient of the charitable contributions or gifts 
referred to in paragraphs 5 and 6 of Article XXI, with a 
view to avoiding duplicate application by such organiza- 
tions to the administering agencies of both Contracting 
States. If a Contracting State determines that the other 
Contracting State maintains procedures to determine such 
status and rules for qualification that are compatible with 
such procedures and rules of the first-mentioned Con- 
tracting State, it is contemplated that such first-mentioned 
Contracting State shall accept the certification of the ad- 
ministering agency of the other Contracting State as to 
such status for the purpose of making the necessary deter- 
minations under paragraphs 1, 5 and 6 of Article XXI. 
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It is further agreed that the term “‘family’’, as used in 
paragraphs 5 and 6 of Article XXI, means an individual’s 
brothers and sisters (whether by whole or half-blood, or 
by adoption), spouse, ancestors, lineal descendants and 
adopted descendants. 


3. It is the position of Canada that the so-called “unitary 
apportionment” method used by certain states of the 
United States to allocate income to United States offices 
or subsidiaries of Canadian companies results in inequita- 
ble taxation and imposes excessive administrative bur- 
dens on Canadian companies doing business in those 
states. Under that method the profit of a Canadian com- 
pany on its United States business is not determined on 
the basis of arm’s-length relations but is derived from a 
formula taking account of the income of the Canadian 
company and its worldwide subsidiaries as well as the as- 
sets, payroll and sales of all such companies. For a Cana- 
dian multinational company with many subsidiaries in 
different countries to have to submit its books and records 
for all of these companies to a state of the United States 
imposes a costly burden. It is understood that the Senate 
of the United States has not consented to any limitation 
on the taxing jurisdiction of the states by a treaty and that 
a provision which would have restricted the use of unitary 
apportionment in the case of United Kingdom corpora- 
tions was recently rejected by the Senate. Canada contin- 
ues to be concerned about this issue as it affects Canadian 
multinationals. If an acceptable provision on this subject 
can be devised, the United States agrees to reopen discus- 
sions with Canada on this subject. 
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CANADA—UNITED KINGDOM TAX CONVENTION 


Convention between The Government of Canada and the Government of the United 
Kingdom of Great Britain and Northern Ireland for the Avoidance of Double Taxation 
and the Prevention of Fiscal Evasion with respect to Taxes on Income and Capital 
Gains, as Amended by the Protocols Signed on April 15, 1980, October 16, 1985 
and May 7, 2003 
Enacted in Canada by S.C. 1980-81-82-83, c. 44, Part X (1980 Protocol enacted by Part XI); 1985 Protocol 


enacted in Canada by SI/86-47 (April 16, 1986), in force Dec. 23, 1985; 2003 Protocol enacted in Canada by 
P.C. 2003-1374 (Sept. 18, 2003), in force May 4, 2004. 


Background 


The Canada—United Kingdom Income Tax Convention, signed on Sept. 8, 1978 [in force Dec. 17, 1980] and amended 
by a Protocol signed on April 15, 1980 [in force Dec. 18, 1980], a second Protocol signed on Oct. 16, 1985 [in force 
Dec. 23, 1985] and a third Protocol signed on May 7, 2003 [in force May 4, 2004], is reproduced below. 


In accordance with Article 28 of the Convention and Article VI of the 1980 Protocol, the provisions thereof have effect 
in Canada as follows: 
(a) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 1976; 
(b) in respect of other Canadian taxes, for the 1976 taxation year and subsequent years; 


(c) the provisions of Article 27A of the Convention, as added by Article IV of the Protocol, will have effect in 
Canada: 


(i) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 
1981; 
(11) in respect of other Canadian taxes for any taxation year beginning on or after January 1, 1981. 

The provisions of the 1985 Protocol have effect in Canada as follows: 


(a) for tax withheld at the source on income referred to in Articles 10, 11 and 12 of the Convention, as amended by 
the 1985 Protocol, with respect to amounts paid or credited on or after February 1, 1986; 


(b) in relation to payments referred to in Article 17 of the Convention, as amended by the 1985 Protocol, with 
respect to amounts paid on or after April 6, 1986; 


(c) in relation to all other provisions of the 1985 Protocol, for taxation years beginning on or after January 1, 1986. 


The 1985 Protocol shall cease to be effective at such time as the Convention ceases to be effective in accordance with 
Article 29 of the Convention. 


The May 7, 2003 Protocol, Art. XIV, provides: 


The Governments of the Contracting States shall inform one another, through diplomatic channels, of the completion of the procedures required by 
their laws for the bringing into force of this Protocol. This Protocol shall enter into force on the date of the later of these notifications and shall 
thereupon have effect: 
(a) in Canada: 
(1) in respect of tax withheld at the source, on amounts paid or credited to non-residents on or after the first day of January in the calendar 
year [2005 — ed.] next following that in which this Protocol enters into force; and 


(i1) in respect of other Canadian tax, for taxation years beginning on or after the first day of January in the calendar year [2005 — ed.] next 
following that in which this Protocol enters into force; 


(b) in the United Kingdom: 
(i) in respect of income tax and capital gains tax, for any year of assessment beginning on or after 6th April in the calendar year [2005 — 
ed.] next following that in which this Protocol enters into force; 


(ii) in respect of corporation tax, for any financial year beginning on or after Ist April in the calendar year [2005 — ed.] next following 
that in which this Protocol enters into force. 


Exchange of Letters between the Governments of the United Kingdom and Canada, May 7, 2003: 
[from the UK] 
Excellency: 


I have the honour to refer to the Protocol amending the Convention between the Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of Canada for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on 
Income and Capital Gains, signed at London on 8 September 1978, as amended by the Protocol signed at Ottawa on 15 April 1980 and as further 
amended by the Protocol signed at London on 16 October 1985, which has been signed today and to make on behalf of the Government of the 
United Kingdom of Great Britain and Northern Ireland the following proposals: 


With reference to Articles IV, V and VI: 


It is understood that, in the event that, pursuant to an agreement or convention concluded after the date of signature of this Protocol with a country 
that is a member of the Organisation for Economic Co-operation and Development, Canada agrees to a rate of tax on dividends, interest, or 
royalties lower than that provided for in the Convention, the appropriate authorities of the Contracting States shall consult at the earliest opportu- 
nity with respect to further reductions in the withholding taxes provided for in the Convention. 
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Art. 1 


Canada—U.K. Income Tax Convention 


With reference to paragraph 1 of Article VII: 


It is understood that an individual who becomes a resident of the United Kingdom and is treated as resident for any year of assessment from the 
date of arrival shall be charged to capital gains tax only in respect of chargeable gains from the alienation of property made after the date of arrival, 
provided that the individual has not been resident or ordinarily resident in the United Kingdom at any time during the six years immediately 
preceding the alienation of the property and that the gain in question is not one that is chargeable on the individual as the settlor of a settlement 
under sections 77-79 or section 86 and Schedule.5 of the Taxation of Chargeable Gains Act 1992. 

With reference to Article XII: 

It is understood that the provisions of Article 24 (Exchange of Information) of the Convention, as amended by Article XII of the Protocol signed 
today, shall have effect from the date of entry into force of the Protocol, without regard to the taxable or chargeable period to which the request for 
information relates. 

If the foregoing proposals are acceptable to the Government of Canada, I have the honour to suggest that the present note and Your Excellency’s 
reply to that effect shall be regarded as constituting an agreement between the two Governments in this matter, which shall enter into force at the 
same time as the Protocol. 


I avail myself of this opportunity to extend to Your Excellency the assurance of my highest consideration. 


Dawn Primarolo 


[from Canada] 
Excellency: 


I have the honour to refer to your note dated 7 May 2003 which reads as follows: [see Letter from the Government of the United Kingdom 
above — ed.] 


The foregoing proposals being acceptable to the Government of Canada, I have the honour to confirm that your note and this reply shall be 
regarded as constituting an agreement between the two Governments in this matter which shall enter into force at the same time as the Protocol. 


Please accept the renewed assurance of my highest consideration. 


Mel Cappe 


The Government of Canada and the Government of the United Kingdom of Great Britain and Northern Ireland, desir- 
ing to conclude a Convention for the avoidance of double taxation and the prevention of fiscal evasion with respect to 


taxes on income and capital gains, have agreed as follows: 


Article 1 — Personal Scope 


This Convention shall apply to persons who are residents 
of one or both of the Contracting States. 


Definitions: “person” — Art. 3:1(c); “resident” —ITCIA 3, ITA 250. 
Article 2 — Taxes Covered 


1. The taxes which are the subject of this Convention are: 
(a) in Canada: 


the income taxes which are imposed by the Govern- 
ment of Canada, (hereinafter referred to as *“*Canadian 
tax’’); 


(b) in the United Kingdom of Great Britain and North- 
ern Ireland: 


the income tax, the corporation tax, the capital gains 
tax, the petroleum revenue tax and the development 
land tax (hereinafter referred to as “United Kingdom 
tax’’). 


Definitions: “Canada” — Art.. 3:1(a)(i), ITCIA 5; “company” — 
Art.3:1(d); “tax” — Art. 3:1(g); “United Kingdom” — Art. 3:1(a)(i1). 


2. The Convention shall apply also to any identical or 
substantially similar taxes which are imposed after the 
date of signature of this Convention in addition to, or in 
place of, the existing taxes by either Contracting State or 
by the Government of any territory to which the present 
Convention is extended under Article 26. The Contracting 
States shall notify each other of changes which have been 
made in their respective taxation laws. 


Definitions: “tax” — Art. 3:1(g). 


Article 3 — General Definitions 


1. In this’ Convention, unless the context otherwise 
requires: 


(a) 

(i) the term “Canada” used in a geographical 
sense, means the territory of Canada, including any 
area beyond the territorial waters of Canada which 
is an area where Canada may, in accordance with 
its national legislation and international law, exer- 
cise sovereign rights with respect to the sea-bed 
and sub-soil and their natural resources; . 


(ii) the term “United Kingdom” means Great Brit- 
ain and Northern Ireland, including an area outside 
the territorial sea of the United Kingdom which in 
accordance with international law has been or may 
be hereafter designated, under the laws of the 
United Kingdom concerning the Continental Shelf, 
as an area within which the rights of the United 
Kingdom with respect to the sea-bed and sub-soil 
and their natural resources may be exercised; 


(b) the terms ‘‘a Contracting State” and ‘‘the other 
Contracting State’ means, as the context requires, 
Canada or the United Kingdom; 


(c) the term “person” includes an individual, a trust, a 
company, any entity treated as a unit for tax purposes 
and any other body of persons, but does not include a 
partnership; 


(d) the term “‘company” means any body corporate or 
any other entity which is treated as a body corporate 
for tax purposes; in French, the term ‘“‘société” also 
means a “corporation” within the meaning of Cana- 
dian law; 


(e) the terms ‘‘enterprise of a Contracting State” and 
“enterprise of the other Contracting State” mean 
respectively an enterprise carried on by a resident of a 
Contracting State and an enterprise carried on by a 
resident of the other Contracting State; 
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Art. 5 — Permanent Establishment 


(f) the term *‘competent authority” means: 


(1) in the case of Canada, the Minister of National 
Revenue or his authorised representative; 


(ii) in the case of the United Kingdom, the Com- 
missioners of Inland Revenue or their authorised 
representative; 


(g) the term ‘“‘tax’” means Canadian tax or United 
Kingdom tax, as the context requires; 


(h) the term ‘“‘national’’ means: 


(i) in relation to the United Kingdom, any British 
citizen, or any British subject not possessing the 
citizenship of any other Commonwealth country or 
territory, provided that citizen or subject has the 
right of abode in the United Kingdom; and any le- 
gal person, partnership, association or other entity 
deriving its status as such from the law in force in 
the United Kingdom; 


(11) in relation to Canada, all citizens of Canada and 
all legal persons, partnerships and associations de- 
riving their status as such from the law in force in 
Canada. 


History: Art. 3:1(c) amended by 2003 Protocol, effective 2005. It for- 
merly read as follows: 


(c) the term “person” comprises an individual, a company; any en- 
tity treated as a unit for tax purposes or any other body of persons; 


Art. 3:1(h)(i) amended by 2003 Protocol, effective 2005. It formerly read 
as follows: 


(i), in relation to the United Kingdom all citizens of the United 
Kingdom and Colonies, British Subjects under Sections 2, 13(1) or 
16 of the British Nationality Act 1948, and British Subjects by vir- 
tue of Section | of the British Nationality Act 1965, provided they 
are patrial within the meaning of the /mmigration Act 1971, so far 
as these provisions are in force on the date of entry into force of this 
Convention or have been modified only in minor respects, so as not 
to affect their general character; and all legal persons, partnerships, 
and associations deriving their status as such from the law in force 
in the United Kingdom; 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 
2:1(a); “company” — Art. 3:1(d); “corporation”, “individual” — ITCIA 3, 
ITA 248(1); “partnership? —ITCIA 3, ITA 96(1); “person” — Art. 
3:1(c); “resident of a Contracting State’ — Art. 4:1; “tax” — Art. 3:1(g); 
“trust” — ITCIA 3, ITA 248(1), (3); “United Kingdom” — Art. 3:1(a)(ii); 
“United Kingdom tax” — Art. 2:1(b). 


2. As regards the application of the Convention by a Con- 
tracting State any term not otherwise defined shall, unless 
the context otherwise requires, have the meaning which it 
has under the laws of that Contracting State relating to the 
taxes which are the subject of the Convention. 


Definitions: “a Contracting State” — Art. 3:1(b); “tax” — Art. 3:1(g). 
Article 4 — Fiscal Domicile 


1. For the purposes of this Convention, the term “‘resi- 
dent of a Contracting State” means any person who, 
under the law of that State, is liable to taxation therein by 
reason of his domicile, residence, place of management or 
any other criterion of a similar nature. But this term does 
not include any person who is liable to tax in that Con- 
tracting State in respect only of income from sources 
therein. 


Definitions: “person” — Art. 3:1(c); “tax” — Art. 3:1(g). 


Art. 5 


2. Where by reason of the provisions of paragraph 1 an 
individual is a resident of both Contracting States, then 
his status shall be determined as follows: 


(a) he shall be deemed to be a resident of the Con- 
tracting State in which he has a permanent home avail- 
able to him. If he has a permanent home available to 
him in both Contracting States, he shall be deemed to 
be a resident of the Contracting State with which his 
personal and economic relations are closer (centre of 
vital interests); 


(b) if the Contracting State in which he has his centre 
of vital interests cannot be determined, or if he has not 
a permanent home available to him in either Con- 
tracting State, he shall be deemed to be a resident of 
the Contracting, State in which he has an_ habitual 
abode; 


(c), if he has an habitual abode in both Contracting 
States or in neither of them, he shall be deemed to be a 
resident of the Contracting State of which he is a 
national; 


(d) if he is a national of both Contracting States or of 
neither of them, the competent authorities of the Con- 
tracting States shall settle the question by mutual 
agreement. 
Definitions: “competent authority” — Art. 3:1(f); “individual” — ITCIA 
3, ITA 248(1); “national” — Art. 3:1(h); “resident? — ITCIA 3, ITA 250; 
“resident of a Contracting State’ — Art. 4:1. 


3. Where by reason of the provisions of paragraph | of 
this Article a person other than an individual is a resident 
of both Contracting States, the competent authorities of 
the Contracting States shall endeavour to determine by 
mutual agreement the State of which. the person shall be 
deemed to be a resident, having regard to its place of ef- 
fective management, the place where it is incorporated or 
otherwise constituted and any other relevant factors. If the 
competent authorities are unable to determine the matter 
by mutual agreement, they shall endeavour to determine 
by mutual agreement the mode of application of the Con- 
vention to that person. 

Related Provisions: ITA 115.1 — Competent authority agreements. 


History: Art. 4:3 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


3. Where by reason of the provisions of paragraph | a person other 
than an individual is a resident of both Contracting States, the com- 
petent authorities of the Contracting States shall by mutual agree- 
ment endeavour to settle the question and to determine the mode of 
application of the Convention to such person. 


Definitions: “competent authority” — Art. 3:1(f); “individual” — ITCIA 
3, ITA 248(1); “person” — Art. 3:1(c); “resident? — ITCIA 3, ITA 250. 


Article 5 — Permanent Establishment 


1. For the purposes of this Convention, the term ‘‘perma- 
nent establishment” means a fixed place of business in 
which the business of the enterprise is wholly or partly 
carried on. 

Related Provisions: Reg. 8202(2) — Treaty definition applies for cer- 
tain FAPI purposes; Art. 5, ss. 2-6 — Extensions to definition of “perma- 
nent establishment”. 

Definitions: “business” — ITCIA 3, ITA 248(1). 


1.T, Technical News: No. 25 (e-commerce — whether web site is per- 
manent establishment). 


2. The term “permanent establishment” shall include 
especially: 
(a) a place of management; 
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(b) a branch; 
(c) an office; 
(d) a factory; 
(e) a workshop; 


(f) a mine, quarry or other place of extraction of natu- 
ral resources; 


(g) a building site or construction or assembly project 
which exists for more than 12 months. 


3. The term “permanent establishment” shall not, be 
deemed to include: 


(a) the use of facilities solely for the purpose of stor- 
age, display or delivery of goods or merchandise be- 
longing to the enterprise; 


(b) the maintenance of a stock of goods or merchan- 
dise belonging to the enterprise solely for the purpose 
of storage, display or delivery; 


(c) the maintenance of a stock of goods or merchan- 
dise belonging to the enterprise solely for the purpose 
of processing by another enterprise; 


(d) the maintenance of a fixed place of business solely 
for the purpose of purchasing goods or merchandise, 
or for collecting information, for the enterprise; 


(e) the maintenance of a fixed place of business solely 
for the purpose of advertising, for the supply of infor- 
mation, for scientific research, or for similar activities 
which have a preparatory or auxiliary character, for 
the enterprise. 


Definitions: “business” — ITCIA 3, ITA 248(1). 


4. A person — other than an agent of independent status 
to whom paragraph 5 applies — acting in a Contracting 
State on behalf of an enterprise of the other Contracting 
State shall be deemed to be a permanent establishment in 
the first-mentioned State if he has, and habitually exer- 
cises in that first-mentioned State, an authority to con- 
clude contracts in the name of the enterprise, unless his 
activities are limited to the purchase of goods or merchan- 
dise for the enterprise. 


Definitions: “a Contracting State’ — Art. 3:1(b); “enterprise of the other 
Contracting State” — Art. 3:1(e); “person” — Art. 3:1(c). 


5. An enterprise of a Contracting State shall not be 
deemed to have a permanent establishment in the other 
Contracting State merely because it carries on business in 
that other State through a broker, general commission 
agent or any other agent of an independent status, where 
such persons are acting in the ordinary course of their 
business. 

Definitions: “enterprise of a Contracting State” — Art. 3:1(e); “busi- 
ness” —ITCIA 3, ITA 248(1); “person” — Art. 3:1(c); “the other Con- 
tracting State” — Art. 3:1(b). 


6. The fact that a company which is a resident of a Con- 
tracting State controls or is controlled by a company 
which is a resident of the other Contracting State, or 
which carries on business in that other State (whether 
through a permanent establishment or otherwise), shall 
not of itself constitute either company a permanent estab- 
lishment of the other. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 
3:1(d); “resident? —ITCIA 3, ITA 250; “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


Canada—U.K. Income Tax Convention 


Article 6 — Income from Immovable 
Property 


1. Income from immovable property, including income 
from agriculture or forestry, may be taxed in the Con- 
tracting State in which such property is situated. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5; “property” — 
ITCIA 3, ITA 248(1). 


2. For the purposes of this Convention, the term ‘‘immovy- 
able property” shall be defined in accordance with the 
law of the Contracting State in which the property in 
question is situated. The term shall in any case include 
property accessory to immovable property, livestock and 
equipment used in agriculture and forestry, rights to 
which the provisions of general law respecting landed 
property apply, usufruct of immovable property and rights 
to variable or fixed payments as consideration for the 
working of, or the right to work, mineral deposits, sources 
and other natural resources; ships, boats and aircraft shall 
not be regarded as immovable property. 


Definitions: “mineral”, “property” — ITCIA 3, ITA 248(1). 


3. The provisions of paragraph | shall apply to income 
derived from the direct use, letting, or use in any other 
form of immovable property and to profits from the alien- 
ation of such property. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5; “property” — 
ITCIA 3, ITA 248(1). 


4. The provisions of paragraphs | and 3 shall also apply 
to income from immovable property of an enterprise and 
to income from immovable property used for the perform- 
ance of professional services. 


Definitions: ‘immovable property” — Art. 6:2, ITCIA 5. 
Article 7 — Business Profits 


1. The profits of an enterprise of a Contracting State shall 
be taxable only in that State unless the enterprise carries 
on business in the other Contracting State through a per- 
manent establishment situated therein. If the enterprise 
carries on or has carried on business as aforesaid, the 
profits of the enterprise may be taxed in the other State 
but only so much of them as is attributable to that perma- 
nent establishment. . 
Definitions: “business” — ITCIA 3, ITA 248(1); “enterprise of a Con- 
tracting State” — Art. 3:1(e); “permanent establishment” — Art. 5:1; “the 
other Contracting State” — Art. 3:1(b). 


1.T. Technical News: No. 25 (e-commerce). 


2. Subject to the provisions of paragraph 3, where an en- 
terprise of a Contracting State carries on business in the 
other Contracting State through a permanent establish- 
ment situated therein, there shall be attributed to that per- 
manent establishment profits which it might be expected 
to make if it were a distinct and separate enterprise en- 
gaged in the same or similar activities under the same or 
similar conditions and dealing wholly independently with 
the enterprise of which it is a permanent establishment. 

Definitions: “business” — ITCIA 3, ITA 248(1): “enterprise of a Con- 


tracting State” — Art. 3:1(e); “permanent establishment” — Art. 5:1; “the 
other Contracting State’ — Art. 3:1(b). 


3. In the determination of the profits of a permanent es- 
tablishment situated in a Contracting State, there shall be 
allowed as deductions expenses of the enterprise (other 
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than expenses which would not be deductible under the 
law of that State if the permanent establishment were a 
separate enterprise) which are incurred for the purposes of 
the permanent establishment including executive and gen- 
eral administrative expenses, whether incurred in the 
State in which the permanent establishment is situated or 
elsewhere. 


Definitions: “a Contracting State” — Art. 3:1(b); “permanent establish- 
ment] — Art? ‘331: 


4. Insofar as it has been customary in a Contracting State 
to determine the profits to be attributed to a permanent 
establishment on the basis of an apportionment of the to- 
tal profits of the enterprise to its various parts, nothing in 
paragraph 2 shall preclude that Contracting State from de- 
termining the profits to be taxed by such an apportion- 
ment as may be customary; the method of apportionment 
adopted shall, however, be such that the result shall be in 
accordance with the principles embodied in this Article. 


Definitions: ‘a Contracting State” — Art. 3:1(b); “permanent establish- 
ment” — Art. 5:1. 


5. No profits shall be attributed to a permanent establish- 
ment by reason of the mere purchase by that permanent 
establishment of goods or merchandise for the enterprise. 


Definitions: “permanent establishment’ — Art. 5:1. 


6. For the purposes of the preceding paragraphs, the prof- 
its to be attributed to the permanent establishment shall be 
determined by the same method year by year unless there 
is good and sufficient reason to the contrary. 


Definitions: “permanent establishment” — Art. 5:1. 


7. Where profits include items of income which are dealt 
with separately in other Articles of this Convention, the 
provisions of this Article shall not prevent the application 
of the provisions of those other articles with respect to the 
taxation of such items of income. 


Article 8 — Shipping and Air Transport 


1. Profits derived by an enterprise of a Contracting State 
from the operation of ships or aircraft in international 
traffic shall be taxable only in that State. 


Definitions: “enterprise of a Contracting State” — Art. 3:1(e); “interna- 
tional traffic” —ITCIA 3, ITA 248(1). 


2. Notwithstanding the provisions of paragraph | and Ar- 
ticle 7, profits derived from the operation of ships used 
principally to transport passengers or goods exclusively 
between places in a Contracting State may be taxed in 
that State. 


Definitions: “a Contracting State” — Art. 3:1(b). 


3. Notwithstanding the provisions of Article 7, profits of 
an enterprise of a Contracting State from the use, mainte- 
nance or rental of containers (including trailers and re- 
lated equipment for the transport of containers) used for 
the transport of goods or merchandise in international 
traffic shall be taxable only in that State. 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e); “interna- 
tional traffic” — ITCIA 3, ITA 248(1). 


4. The provisions of this Article shall also apply to profits 
derived by an enterprise of a Contracting State from its 
participation in a pool, a joint business or an international 
operating agency. 


Art. 9 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e). 


History: Art. 8 amended by 1985 Protocol to renumber former para. 3 as 
para. 4 and to add new para. 3. Former para. 3 read as follows: 


3. The provisions of paragraphs | and 2 shall also apply to profits 
referred to in those paragraphs derived by an enterprise of a Con- 
tracting State from its participation in a pool, a joint business or in 
an international operating agency. 


Article 9 — Associated Enterprises 


1. Where: 


(a) an enterprise of a Contracting State participates di- 
rectly or indirectly in the management, control or capi- 
tal of an enterprise of the other Contracting State; or 


(b) the same persons participate directly or indirectly 
in the management, control or capital of an enterprise 
of a Contracting State and an enterprise of the other 
Contracting State; 


and in either case conditions are made or imposed be- 
tween the two enterprises in their commercial or financial 
relations which differ from those which would be made 
between independent enterprises, then any profits which 
would, but for those conditions, have accrued to one of 
the enterprises, but, by reason of those conditions, have 
not so accrued, may be included by a Contracting State in 
the profits of that enterprise and taxed accordingly. 


2. Where a Contracting State includes in the profits of an 
enterprise of that State — and taxes accordingly — prof- 
its on which an enterprise of the other Contracting State 
has been charged to tax in that other State and the profits 
so included are profits which would have accrued to the 
enterprise of the first-mentioned State if the conditions 
made between the two enterprises had been those which 
would have been made between independent enterprises, 
then, subject to the provisions of paragraph 3 of this Arti- 
cle, that other State shall (notwithstanding any time limits 
in the domestic law of that other State) make an appropri- 
ate adjustment to the amount of tax charged therein on the 
profits. In determining such adjustment, due regard. shall 
be had to the other provisions of this Convention and the 
competent authorities of the Contracting States shall if 
necessary consult each other. 


Definitions: ‘a Contracting State” — Art. 3:1(b); “enterprise of the other 
Contracting State” — Art. 3:1(e); “tax” — Art. 3:1(g). 


3. Where a Contracting State makes or proposes to make 
an adjustment in accordance with the provisions of para- 
graph | of this Article, the other Contracting State shall 
be required to make the appropriate adjustment provided 
for under paragraph 2 of this Article to the profits of the 
associated enterprise in that other State only if within six 
years from the end of the taxation year (in Canada) or the 
chargeable period (in the United Kingdom) to which the 
first-mentioned adjustment relates, the competent author- 
ity of the other State has been notified that the first-men- 
tioned adjustment has been made or proposed. 
Definitions: “a Contracting State’ — Art. 3:1(b); “Canada” — Art. 
3:1(a)(i), ITCIA 5; “the other Contracting State” — Art. 3:1(b); “United 
Kingdom” — Art. 3:1(a)(ii). 


4. The provisions of paragraphs 2 and 3 of this Article 
shall not impose any obligation on Canada in the case of 
fraud, wilful default or gross negligence or on the United 
Kingdom in the case of fraudulent conduct. 


History: Art. 9 amended: by 2003 Protocol, effective 2005. It formerly 
read as follows: 
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1. Dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting 


Where 


(a) an enterprise of a Contracting State participates directly or 
indirectly in the management, control or capital of an enterprise 
of the other Contracting State, or 


(b) the same persons participate directly or indirectly in the 
management, control or capital of an enterprise of a Contracting 
State and an enterprise of the other Contracting State, 


and in either case conditions are made or imposed between the two 
enterprises in their Commercial or financial relations which differ 
from those which would be made between independent enterprises, 
then any income, deductions, receipts or outgoings, which would, 
but for those conditions, have been attributed to one of the enter- 
prises, but, by reason of those conditions, have not been so attrib- 
uted may be taken into account in computing the profits or losses of 
that enterprise and taxed accordingly. 


Article 10 — Dividends 


State may be taxed in that other State. 


History: Art. 10:1 amended by 2003 Protocol, effective 2005. It formerly 


read as follows: 


Art. 


Definitions: 
10:4; 


2. However, such dividends may also’be taxed in the Con- 
tracting State of which the company paying the dividends 


1. Dividends paid by a company which is a resident of Canada to a 
resident of the United Kingdom may be taxed in the United King- 
dom. Such dividends may also be taxed in Canada, and according to 
the laws of Canada, but provided that the beneficial owner of the 
dividends is a resident of the United Kingdom the tax so charged 
shall not exceed: 


(a) 10 per cent of the gross amount of the dividends if the recip- 
ient is a company which controls, directly or indirectly, at least 
10 per cent of the voting power in the company paying the 
dividends; 


(b) 15 per cent of the gross amount of the dividends in all other 
cases. 


10:1 amended by 1985 Protocol. It formerly read: 


1. Dividends paid by a company which is a resident of Canada to a 
resident of the United Kingdom may. be taxed in the United King- 
dom. Such dividends may also be taxed in Canada, and according to 
the laws of Canada, but provided that the beneficial owner of the 
dividends is a resident of the United Kingdom the tax so charged 
shall not exceed 15 per cent of the gross amount of the dividends. 


“a Contracting State’ — Art. 3:1(b); “dividend” — 


Art. 
“resident” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


Definitions: 
3:1(d); “dividend” — Art. 10:4; 


Canada—U.K. Income Tax Convention 


“a Contracting State’ — Art. 3:1(b); 
“resident” —-!Art. 4:1, 


“company” — Art. 


3. [Repealed] 


History: Art. 10:3 repealed by 2003 Protocol, effective 2005. It formerly 
read as follows: 


is a resident and according to the laws of that State, but if 
the beneficial owner of the dividends is a resident of the 
other Contracting State the tax so charged shall not 
exceed: 


(a) 5 per cent of the gross amount of the dividends if 


3. However, as long as an individual resident in the United King- 
dom is entitled to a tax credit in respect of dividends paid by a com- 
pany resident in the United Kingdom, the following provisions of 
this paragraph shall apply instead of the provisions of paragraph 2 
of this Article: 


(a) 


(1) Dividends paid by a company which is a resident of the 
United Kingdom to a resident of Canada may be taxed in 
Canada. 


(ii) Where a resident of Canada is entitled to a tax credit in 
respect of such a dividend under sub-paragraph (b) of this 
paragraph, tax may also be charged in the United Kingdom 
and according to the laws of the United Kingdom, on the 
aggregate of the amount or value of that dividend and the 
amount of that tax credit at a rate not exceeding 15 per 
cent. 


(iii) Where a resident of Canada is entitled to a tax credit in 
respect of such a dividend under sub-paragraph (c) of this 
paragraph, tax may also be charged in the United Kingdom 
and according to the laws of the United Kingdom, on the 
aggregate of the amount or value of that dividend and the 
amount of that tax credit at a rate not exceeding 10 per 
cent. 


(iv) Except as provided in sub-paragraphs (a)(ii) and (a)(iii) 
of this paragraph, dividends paid by a company which is a 
resident of the United Kingdom to a resident of Canada 
who is the beneficial owner of those dividends shall be ex- 
empt from any tax which is chargeable in the United King- 
dom on dividends. 


(b) A resident of Canada who receives a dividend from a com- 
pany which is a resident of the United Kingdom shall, subject 
to the provisions of sub-paragraph (c) of this paragraph and pro- 
vided he is the beneficial owner of the dividend, be entitled to 
the tax credit in respect thereof to which an individual resident 
in the United Kingdom would have been entitled had he re- 
ceived that dividend, and to the payment of any excess of such 
credit over his liability to United Kingdom tax. 


(c) The provisions of sub-paragraph (b) of this paragraph shall 
not apply where the beneficial owner of the dividend is, or is 
associated with, a company which, either alone or together with 
one or more associated companies, controls, directly or indi- 
rectly, at least 10 per cent of the voting power in the company 
paying the dividend. In these circumstances a company which is 
a resident of Canada and receives a dividend from a company 
which is a resident of the United Kingdom shall, provided it is 
the beneficial owner of the dividend, be entitled to a tax credit 
equal to one-half of the tax credit to which an individual resi- 
dent in the United Kingdom would have been entitled had he 
received that dividend, and to the payment of any excess of 


the beneficial owner 1s a company which controls, di- 
rectly or indirectly, at least 10 per cent of the voting 
power in the company paying the dividends; 


such credit over its liability to United Kingdom tax. For the 
purpose of this sub-paragraph, two companies shall be deemed 
to be associated if one controls, directly or indirectly, more than 
50 per cent of the voting power in the other company, or a third ~ 
company controls more than 50 per cent of the voting power in 
both of them. 


(b) 15 per cent of the gross amount of the dividends in 
all other cases. 


The provisions of this paragraph shall not affect the taxa- 
tion of the company in respect of the profits out of which 


Art. 10:3 amended by 1985 Protocol to substitute subpara. 3(c), to add 
new subpara. 3(a)(iii) and to renumber former subpara. 3(a)(iii) as 
3(a)(iv), adding reference in (iv) to new subpara. (a)(i11). Subpara. 3(c) 


the dividends are paid. 


History: Art. 10:2 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


2. Dividends paid by a company which is a resident of the United 
Kingdom to a resident of Canada may be taxed in Canada. Such 
dividends may also be taxed in the United Kingdom, and according 
to the laws of the United Kingdom, but provided that the beneficial 
owner of the dividends is a resident of Canada the tax so charged 
shall not exceed 15 per cent of the gross amount of the dividends. 


formerly read: 
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(c) The provisions of subparagraph (b) of this’ paragraph shall not 
apply where the beneficial owner of the dividend is a company 
which, either alone or together with one or more associated compa- 
nies, controls directly or indirectly, at least 10 per cent of the voting 
power in the company paying the dividend. For the purposes of this 
subparagraph two companies shall be deemed to be associated if 
one is controlled directly or indirectly by the other or both are con- 
trolled directly or indirectly by a third company. 


Art. 11 — Interest 


4. The term “dividends” as used in this Article means 
income from shares, “jouissance” shares or “jouissance” 
rights, mining shares, founders’ shares or other rights, not 
being debt-claims, participating in profits, as well as in- 
come assimilated to or treated in the same way as income 
from shares by the taxation law of the State of which the 
company making the payment is a resident. 


Definitions: “company” — Art. 3:1(d); “resident” — ITCIA 3, ITA 250; 
“share” — ITCIA 3, ITA 248(1). 


5. The provisions of paragraphs | and 2 of this Article 
shall not apply if the beneficial owner of the dividends, 
being a resident of a Contracting State, carries on busi- 
ness in the other Contracting State of which the company 
paying the dividends is a resident, through a permanent 


establishment situated therein, or performs in that other. 


State. professional services from a fixed base situated 
therein, and the holding in respect of which the dividends 
are paid is effectively connected with such permanent es- 
tablishment or fixed base. In such a case, the provisions 
of Article 7 or Article 14, as the case may be, shall apply. 


History: Art. 10:5 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


5. The provisions of paragraphs |, 2 and 3 shall not apply if the 
recipient of the dividends, being a resident of a Contracting State, 
carries on business in the other Contracting State of which the com- 
pany paying the dividends is a resident, through a permanent estab- 
lishment situated therein, or performs in that other State profes- 
sional services from a fixed base situated therein, and the holding in 
respect of which the dividends are paid is effectively connected 
with such permanent establishment or fixed base. In such a case, the 
provisions of Article 7°or Article 14, as the case may be, shall 


apply. 
Definitions: “business” —ITCIA 3, ITA 248(1); “dividend” — Art. 


10:4; “permanent establishment” — Art. 5:1; “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


6. Where a company is a resident of only one Contracting 
State, the other Contracting State may not impose any tax 
on the dividends paid by the company, except insofar as 
such dividends are paid to a resident of that other State or 
insofar as the holding in respect of which the dividends 
are paid is effectively connected with a permanent estab- 
lishment or a fixed base situated in that other State, nor 
subject the company’s undistributed profits to a tax on 
undistributed profits, even if the dividends paid or the un- 
distributed profits consist wholly or partly of profits or in- 
come arising in such other State. 

Definitions: “a Contracting State” — Art. 3:1(b); “dividend” — Art. 


10:4; “permanent establishment” — Art. 5:1; “the other Contracting 
State” — Art. 3:1(b); “tax” — Art. 3:1(g). 


7. The provisions of this Article shall not apply if it was 
the main purpose or one of the main purposes of any per- 
son concerned with the creation or assignment of the 
shares or other rights in respect of which the dividend is 
paid to take advantage of this Article by means of that 
creation or assignment. 


History: Art. 10:7 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


7. If a resident of Canada does not bear Canadian tax on dividends 
derived from a company which is a resident of the United Kingdom 
and owns 10 per cent or more of the class of shares in respect of 
which the dividends are paid, then neither paragraph 2 nor 3 shall 
apply to the dividends to the extent that they can have been paid 
only out of profits which the company paying the dividends earned 
or other income which it received in a period ending twelve months 
or more before the relevant date. For the purposes of this paragraph 
the term “relevant date” means the date on which the beneficial 


Art. 11 


owner of the dividends became the owner of 10 per cent or more of 
the class of shares referred to above. 


Provided that this paragraph shall not apply if the shares were ac- 
quired for bona fide commercial reasons and not primarily for the 
purpose of securing the benefit of this Article. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” Art. 
2:1(a); “company” — Art. 3:1(d); “dividend” — Art. 10:4; “resident”? — 
ITCIA 3, ITA 250; “share” —ITCIA 3, ITA 248(1); “United King- 
dom” — Art. 3:1(a)(il). 


Information Circulars: 76-12R5: Applicable rate of part XIII tax on 
amounts paid or credited to persons in countries with which Canada has a 
tax convention. 


Article 11 — Interest 


1. Interest arising in a Contracting State and paid to a resi- 
dent of the other Contracting State may be taxed in that 
other State. 

Definitions: “a Contracting State’ — Art. 3:1(b); “interest” — Art. 11:5; 


“resident” — ITCIA 3, ITA 250; “the other Contracting State’? — Art. 
3:1(b). 


2. However, such interest may be taxed in the Contracting 
State in which it arises, and according to the law of that 
State; but if the recipient is the beneficial owner of the 
interest, the tax so charged shall not exceed 10 per cent of 
the gross amount of the interest. 


History: Art. 11:2 amended by 1985 Protocol to substitute “10 per cent” 
for-"15 per cent: 


Definitions: “interest” — Art. 11:5; “tax” — Art. 3:1(g). 


3. Notwithstanding the provisions of paragraph 2 of this 
Article, 


(a) interest arising in the United Kingdom and paid to 
a resident of Canada shall be taxable only in Canada if 
it is paid in respect of a loan made, guaranteed or in- 
sured, or a credit extended, guaranteed or insured by 
Export Development Canada; 


(b) interest arising in Canada and paid to a resident of 
the United Kingdom shall be taxable only in. the 
United Kingdom if it is paid in respect of a loan made, 
guaranteed or insured, or a credit extended, guaranteed 
or insured by the United Kingdom Export Credits 
Guarantee Department; and 


(c) interest arising in a Contracting State and paid with 
respect to indebtedness in connection with the sale on 
credit by a resident of the other State of any equip- 
ment, merchandise or services, except where the sale 
or indebtedness was between related persons, shall be 
taxable only in the other State. 


History: Art. 11:3 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) Interest arising in the United Kingdom and paid to a resident 
of Canada shall be taxable only in Canada if it is paid in respect 
of a loan made, guaranteed or insured, or a credit extended, 
guaranteed or insured by the Export Development Corporation; 
and 
(b) Interest arising in Canada and paid to a resident of the 
United Kingdom shall be taxable only in the United Kingdom if 
it is paid in respect of a loan made, guaranteed or insured, or a 
credit extended, guaranteed or insured by the United Kingdom 
Export Credits Guarantee Department. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest” — Art. 11:5; 
“resident” — ITCIA 3, ITA 250; “United Kingdom” — Art. 3:1(a)(ii). 


4. (a) Notwithstanding the provisions of paragraph 2 of 
this Article, interest arising in Canada and paid in re- 
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Art. 11 


spect of a bond, debenture or other similar obligation 
of the Government of Canada or of a political subdivi- 
sion or local authority thereof shall, provided that the 
interest is beneficially owned by a resident of the 
United Kingdom, be taxable only in the United 
Kingdom; 


(b) Notwithstanding the provisions of Article 29 Can- 
ada may, on or before the thirtieth day of June in any 
calendar year give to the United Kingdom notice of 
termination of this paragraph and in such event this 
paragraph shall cease to have effect in respect of inter- 
est paid on obligations issued after 31 December of 
the calendar year in which the notice is given. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest” — Art. 11:5; 
“United Kingdom” — Art. 3:1(a)(i1). 


5. The term “‘interest” as used in this Article means in- 
come from debt-claims of every kind, whether or not se- 
cured by mortgage, and whether or not carrying a right to 
participate in the debtor’s profits, and in particular, in- 
come from government securities and income from bonds 
or debentures, including premiums and prizes attaching to 
bonds or debentures, as well as income assimilated to in- 
come from money lent by the taxation law of the State in 
which the income arises. However, the term “interest” 
does not include income dealt with in Article 10. 


6. The provisions of paragraphs 1, 2, 3 and 4 of this Arti- 
cle shall not apply if the beneficial owner of the interest, 
being a resident of a Contracting State, carries on busi- 
ness in the other Contracting State in which the interest 
arises through a permanent establishment situated therein, 
or performs in that other State professional services from 
a fixed base situated therein, and the debt-claim 1n respect 
of which the interest is paid is effectively connected with 
such permanent establishment or fixed base. In such a 
case, the provisions of Article 7 or Article 14, as the case 
may be, shall apply. 


History: Art. 11:6 amended by 2003 Protocol, effective 2005. It formerly 
read as follows: 


6. The provisions of paragraphs 1, 2 and 4 of this Article shall not 
apply if the recipient of the interest, being a resident of a Con- 
tracting State, carries on business in the other Contracting State in 
which the interest arises through a permanent establishment situated 
therein, or performs in that other State professional services from a 
fixed base, situated therein, and the debt-claim in respect of which 
the interest is paid is effectively connected with such permanent es- 
tablishment or fixed base. In such a case, the provisions of Article 7 
or Article 14, as the case may be, shall apply. 


Definitions: “interest” — Art. 11:5; “permanent establishment” — Art. 
5:1; “resident of a Contracting State” — Art. 4:1; “the other Contracting 
State” — Art. 3:1(b). 


7. Interest shall be deemed to arise in a Contracting State 
when the payer is that State itself, a political subdivision, 
a local authority or a resident of that State. Where, how- 
ever, the person paying the interest, whether he is a resi- 
dent of a Contracting State or not, has in a Contracting 
State a permanent establishment in connection with which 
the indebtedness on which the interest is paid was in- 
curred, and that interest is borne by that permanent estab- 
lishment, then such interest shall be deemed to arise in the 
Contracting State in which the permanent establishment is 
situated. 


Definitions: “a Contracting State” — Art. 3:1(b); “interest” — Art. 11:5; 
“permanent establishment” — Art. 5:1; “person” — Art. 3:1(c); “resident 
of a Contracting State” — Art. 4:1. 


Canada—U.K. Income Tax Convention 


8. Where, owing to a special relationship between the 
payer and the person deriving the interest or between both 
of them and some other person, the amount of the interest 
paid exceeds for whatever reason the amount which 
would have been paid in the absence of such relationship, 
the provisions of this Article shall apply only to the last- 
mentioned amount. In that; case, the excess part of the 
payments shall remain taxable according to the law of 
each Contracting State, due regard being had to the other 
provisions of this Convention. 


Related Provisions: [TA 247 — Transfer pricing adjustments. 
Definitions: “interest” — Art. 11:5; “person” — Art. 3:1(c). 


9. Any provision in the law of a Contracting State relating 
only to interest paid to a non-resident company shall not 
operate so as to require such interest paid to a company 
which is a resident of the other Contracting State to be 
treated as a distribution of the company paying such inter- 
est. The preceding sentence shall not apply to interest 
paid to a company which is a resident of a Contracting 
State in which more than 50 per cent of the voting power 
is controlled, directly or indirectly, by a person or persons 
resident in the other Contracting State. 

Definitions: “a Contracting State’ — Art. 3:1(b); “company” — Art. 
3:1(d);° “interest” — Art. 11:5;-“non-resident’”?— ITCIA’ 3; ITA: 248(1); 
“person” — Art. 3:1(c); “resident” — ITCIA 3, ITA 250; “resident of a 
Contracting State’ — Art. 4:1; “the other Contracting State’ — Art. 
3:1(b). 


10. The provisions of paragraph 2 of this Article shall not 
apply to interest where the beneficial owner of the interest 


(a) does not bear tax in respect thereof in Canada; and 


(b) sells (or makes a contract to sell) the holding from 
which the interest is derived within three months of 
the date on which such beneficial owner acquired that 
holding. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest” — Art.11:5; 
“tax” — Art. 3:1(g). 


11. The provisions of this Articie shall not apply if it was 
the main purpose or one of the main purposes of any per- 
son concerned with the creation or assignment of the 
debt-claim in respect of which the interest is paid to take 
advantage of this Article by means of that creation or 
assignment. 


History: Art. 11:11 added by 2003 Protocol, effective 2005. 


Information Circulars [Art. 11]: 76-12R5: Applicable rate of part XIII 
tax on amounts paid or credited to persons in countries with which Canada 
has a tax convention. 


Article 12 — Royalties 


1. Royalties arising in a Contracting State and paid to a 
resident of the other Contracting State may be taxed in 
that other State. 


Definitions: “a Contracting State’ — Art. 3:1(b); “royalties” — Art. 
12:4; “the other Contracting State” — Art. 3:1(b). 


2. However, such royalties may be taxed in the Con- 
tracting State in which they arise, and according to the 
law of that State; but if the recipient is the beneficial 
owner of the royalties the tax so charged shall not exceed 
10 per cent of the gross amount of the royalties. 


Definitions: “royalties” — Art. 12:4; “tax” — Art. 3:1(g). 


1.T. Technical News: No. 23 (computer software). 
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3. Notwithstanding the provisions of paragraph 2 of this 
Article, 


(a) *copyright royalties and other like payments in re- 
spect of the production or reproduction of any literary, 
dramatic, musical or artistic work (other than pay- 
ments in respect of motion pictures and works on film, 
videotape or other means of reproduction for use in 
connection with television broadcasting); 


a. payments for the use of, or the right to use, any 
patent or for information concerning industrial, 
commercial or scientific experience (but not in- 
cluding any such payment provided in connection 
with a rental or franchise agreement); 


b. payments for the use of, or the right to use, com- 
puter software; 


arising in a Contracting State and beneficially owned 
by a resident of the other Contracting State shall be 
taxable only in that other State. 


History: Art. 12:3 amended by 2003 Protocol, effective 2005. It formerly 
read: 


3. Notwithstanding the provisions of paragraph 2 of this Article, ' 
copyright royalties and other like payments in respect of the produc- 
tion or reproduction of any literary, dramatic, musical or artistic 
work (but not including royalties in respect of motion pictures and 
works on film, videotape or other means of reproduction for use in 
connection with television broadcasting) arising in a Contracting 
State and beneficially owned by a resident of the other Contracting 
State shall be taxable only in that other State. 


Art. 12:3 amended by 1985 Protocol to substitute “Notwithstanding the 
provisions of paragraph 2 of this Article” for “Notwithstanding the provi- 
sions of paragraph 2” and to substitute “motion pictures and works on 
film, videotape or other means of reproduction for use in connection with 
television broadcasting” for “motion picture films and works on film or 
videotape for use in connection with television”. 


Definitions: “a Contracting State” — Art. 3:1(b); 
12:4; “the other Contracting State” — Art. 3:1(b). 


“royalties” — Art. 


4. The term “‘royalties”’ as used in this Article means pay- 
ments of any kind received as a consideration for the use 
of, or the right to use, any copyright, patent, trade mark, 
design or model, plan, secret formula or process, or for 
the use of, or the right to use, industrial, commercial or 
scientific equipment, or for information concerning indus- 
trial, commercial or scientific experience, and includes 
payments of any kind in respect of motion pictures and 
works on film, videotape or other means of reproduction 
for use in connection with television broadcasting. 

History: Art. 12:4 amended by 1985 Protocol to substitute “motion pic- 
tures and works on film, videotape or other means of reproduction for use 


in connection with television broadcasting” for “motion picture films and 
works on film or videotape for use in connection with television”. 


Definitions: “broadcasting” — ITCIA 3, Interpretation Act 35(1). 


1.T. Technical News: No. 23 (computer software); No. 
merce — payments for digital products not royalties). 


25 (e-com- 


5. The provisions of paragraphs 1, 2 and 3 of this Article 
shall not apply if the beneficial owner of the royalties, be- 
ing a resident of a Contracting State, carries on business 
in the other Contracting State in which the royalties arise 
through a permanent establishment situated therein, or 
performs in that other State professional services from a 
fixed base situated therein, and the right or property in 
respect of which the royalties are paid is effectively con- 
nected with such permanent establishment or fixed base. 
In such a case, the provisions of Article 7 or Article 14, as 
the case may be, shall apply. 


2 sic: there is no para. (b) 


Art. 13 


History: Art. 12:5 amended by 2003 Protocol to replace “recipient” with 
“beneficial owner’, effective 2005. 


Definitions: “business” — ITCIA 3, ITA 248(1); 
ment” — Art. 5:1;. “property” 
Contracting State” — Art. 4:1; 
tracting State” — Art. 3:1(b). 


“permanent establish- 
—ITCIA 3, ITA 248(1); “resident of a 
“royalties” — Art. 12:4; “the other Con- 


6. Royalties shall be deemed to arise in a Contracting 
State when the payer is that State itself, a political subdi- 
vision, a local authority or a resident of that State. Where, 
however, the person paying the royalties, whether he is a 
resident of a Contracting State or not, has in a Contracting 
State a permanent establishment in connection with which 
the obligation to pay the royalties was incurred, and those 
royalties are borne as such by that permanent establish- 
ment, then such royalties shall be deemed to arise in the 
Contracting State in which the permanent establishment is 
situated. 

Definitions: “a Contracting State” — Art. 3:1(b); “permanent establish- 


ment” — Art. 5:1; “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1; “royalties” — Art. 12:4. 


7. Where, owing to a special relationship between the 
payer and the person deriving the royalties or between 
both of them and some other person, the amount of the 
royalties paid exceeds for whatever reason the amount 
which would have been paid in the absence of such rela- 
tionship, the provisions of this Article shall apply only to 
the last-mentioned amount. In that case, the excess part of 
the payments shall remain taxable according to the law of 
each Contracting State, due regard Rene, had to the other 
provisions of this Convention. 


Definitions: “person” — Art. 3:1(c); “royalties” — Art. 12:4. 


8. The provisions of this Article shall not apply if it was 
the main purpose or one of the main purposes of any per- 
son concerned with the creation or assignment of the 
rights in respect of which the royalties are paid to take 
advantage of this Article by means of that creation or 
assignment. 


History: Art. 12:8 added by 2003 Protocol, effective 2005. 
Article 13 — Capital Gains 


1. Gains derived by a resident of a Contracting State from 
the alienation of immovable property situated in the other 
Contracting State may be taxed in that other State. 

Related Provisions: ITA 126(2.21), (2.22) — Foreign tax credit to emi- 
grant for tax payable on gain accrued while resident in Canada; ITA 


128.1(4)(b)(i) — Real property in Canada excluded from deemed disposi- 
tion on emigration. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5; “resident of a 
Contracting State’ — Art. 4:1; “the other Contracting State” — Art. 
3:1(b). 


2. Gains from the alienation of movable property forming 
part of the business property of a permanent establish- 
ment which an enterprise of a Contracting State has in the 
other Contracting State or of movable property pertaining 
to a fixed base available to a resident of a Contracting 
State in the other Contracting State for the purpose of per- 
forming professional services, including such gains from 
the alienation of such a permanent establishment (alone or 
with the whole enterprise) or of such fixed base, may be 
taxed in that other State. 
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Definitions: “a Contracting State” — Art. 3:1(b); “business” — ITCIA 3, 
ITA 248(1); “permanent establishment” — Art. 5:1; “property” — ITCIA 
3, ITA 248(1); “resident of a Contracting State” — Art. 4:1; “the other 
Contracting State” — Art. 3:1(b). 


3. Gains derived by a resident of a Contracting State from 
the alienation of ships or aircraft operated in international 
traffic or movable property pertaining to the operation of 
such ships or aircraft, shall be taxable only in that Con- 
tracting State. 

Definitions: “international traffic’ —ITCIA 3, ITA 248(1); “pro- 


perty” — ITCIA 3, ITA 248(1); “resident of a Contracting State” — Art. 
4:1. 


4. Gains from the alienation of: 


(a) any right, licence or privilege to explore for, drill 
for, or take petroleum, natural gas or other related hy- 
drocarbons situated in a Contracting State, or 


(b) any right to assets to be produced in a Contracting 
State by the activities referred to in sub-paragraph (a) 
above or to interests 1n or to the benefit of such assets 
situated in a Contracting State, 


may be taxed in that State. 
Definitions: “a Contracting State’ — Art. 3:1(b). 


5. Gains from the alienation of: 


(a) shares, other than shares quoted on an approved 
stock exchange, deriving their value or the greater part 
of their value directly or indirectly from immovable 
property situated in a Contracting State or from any 
right referred to in paragraph 4 of this Article, or 


(b) an interest in a partnership or trust the assets of 
which consist principally of immovable property situ- 
ated in a Contracting State, of rights referred to in par- 
agraph 4 of this Article, or of shares referred to in sub- 
paragraph (a) above, | 

may, be taxed in that State. 

Definitions: “a Contracting State” — Art. 3:1(b); “an approved stock ex- 


change” — Art. 13:7(a); “immovable property” — Art. 6:2, 13:7(b), 
ITCIA 5; “partnership”, “share”, “trust”? —ITCIA 3, ITA 248(1). 


6. The provisions of paragraph 5 of this Article shall not 
apply: 
(a) in the case of shares, where immediately before the 
alienation of the shares, the alienator owned, or the 
alienator and any persons related to or connected with 
him owned, less than 10 per cent of each class of the 
share capital of the company; or 


(b) in the case of an interest in a partnership or trust, 

where immediately before the alienation of the inter- 

est, the alienator was entitled to, or the alienator and 

any persons related to or connected with him were en- 

titled to, an interest of less than 10 per cent of the in- 

come and capital of the partnership or trust. 
Definitions: “company” — Art. 3:1(d); “person” — Art. 3:1(c); “partner- 
ship”, “share”, “trust” —ITCIA 3, ITA 248(1). 


7. For the purposes of paragraph 5 of this Article: 


(a) the term “fan approved stock exchange” means a 
stock exchange prescribed for the purposes of the Ca- 
nadian Income Tax Act or a recognised stock exchange 
within the meaning of the United Kingdom Corpora- 
tion Tax Acts; and 


(b) the term “immovable property” does not include 
any property (other than rental property) in which the 


Canada—U.K. Income Tax Convention 


business of the company, partnership or trust was Car- 
ried on. 
Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 
3:1(d); “partnership”, “prescribed”, “property”, “trust” —ITCIA 3, ITA 
248(1); “United Kingdom” — Art. 3:1(a)(ii). 


8. Gains from the alienation of any property, other than 
that referred to in paragraphs 1, 2, 3, 4 and 5 of this Arti- 
cle shall be taxable only in the Contracting State of which 
the alienator is a resident. 


Definitions: “property” — ITCIA 3, ITA 248(1); “resident” — ITCIA 3, 
ITA 250. 


9. The provisions of paragraph 8 of this Article shall not 
affect the right of a Contracting State to levy according to 
its law a tax on or in respect of gains from the alienation 
of any property on a person who is a resident of that State 
at any time during the fiscal year in which the property is 
alienated, or has been so resident at any time during the 
six years immediately preceding the alienation of the 
property. 

History: Art. 13:9 amended by 2003 Protocol, effective 2005. It formerly 
read: 


9. The provisions of paragraph 8 of this Article shall not affect the 
right of a Contracting State to tax, according to its domestic law, 
gains derived by an individual who is a resident of the other Con- 
tracting State from the alienation of any property, if the alienator: 
(a) is a national of the first-mentioned Contracting State or was 
a resident of that State for 15 years or more prior to the aliena- 
tion of the property, and 
(b) was a resident of the first-mentioned Contracting State at 
any time during the five years immediately preceding such 
alienation. 


Definitions: “a Contracting State” — Art. 3:1(b); “individual” — ITCIA 
3, ITA 248(1); “national” — Art. 3:1(h); “property” —ITCIA 3, ITA 
248(1); “the other Contracting State” — Art. 3:1(b). 


10. Where an individual ceases to be a resident of a Con- 
tracting State and by reason thereof is treated under. the 
laws of that State as having alienated property before 
ceasing to be a resident of that State and is taxed in that 
State accordingly and at any time thereafter becomes a 
resident of the other Contracting State, the other Con- 
tracting State may tax gains in respect of the property 
only to the extent that such gains had not accrued while 
the individual was a resident of the first-mentioned State. 
However, this provision shall not apply to property, any 
gain from which that other State could have taxed in ac- 
cordance with the provisions of this Article, other than 
this paragraph, if the individual had realized the gain 
before becoming a resident of that other State. The com- 
petent authorities of the Contracting States may consult to 
determine the application of this paragraph. 

Related Provisions: ITA 128.1(1)(c) — Same rule applies in Canada 
anyway. 

History: Art. 13:10 added by 2003 Protocol, effective 2005. 
Definitions: “a Contracting State” — Art. 3:1(b); “individual” — ITCIA 


3, ITA 248(1); “property” —ITCIA 3, ITA 248(1); “resident? — ITCIA 
3, ITA 250; “the other Contracting State” — Art. 3:1(b). 


History [Art. 13]: Art. 13 amended by 1985 Protocol to substitute paras. 
1 and 2, to add new paras. 3 and 6, to renumber former para. 3 as para. 4 
and former para. 4 as para. 5, substituting “paragraph 4” for both refer- 
ences to “paragraph 3” in former para. 4, and to substitute paras. 7 to 9 for 
former paras. 5 to 7. Former paras, 1, 2, 5, 6, and 7 read as follows: 


1. Gains from the alienation of immovable property may be taxed in 
the Contracting State in which such property is situated. 


2. Gains from the alienation of movable property forming part of 
the business property of a permanent establishment which an enter- 
prise of a Contracting State has in the other Contracting State or of 
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movable property pertaining to a fixed base available to a resident 
of a Contracting State in the other Contracting State for the purpose 
of performing professional services, including such gains from the 
alienation of such a permanent establishment (alone or together with 
the whole enterprise) or of such a fixed base may. be taxed in the 
other State. However, gains derived by a resident of a Contracting 
State from the alienation of ships and aircraft operated in interna- 
tional traffic and movable property pertaining to the operation of 
such ships and aircraft, shall be taxable only in that Contracting 
State. 


5. For the purposes of paragraph 4 of this Article “an approved 
stock exchange” means a stock exchange prescribed for the pur- 
poses of the Canadian Income Tax Act or a recognized stock ex- 
change within the meaning of the United Kingdom Corporation Tax 
Acts. 


6. Gains from the alienation of any property, other than those men- 
tioned in paragraphs 1, 2, 3 and 4 shall be taxable only in the Con- 
tracting State of which the alienator is a resident. 


7. The provisions of paragraph 6 of this Article shall not affect the 
right of a Contracting State to tax, according to its domestic law, 
gains derived by an individual resident in, the other Contracting 
State from the alienation of any property, if the alienator: 


(a) is a national of the first-mentioned Contracting State or was 
a resident of that State for 15 years or more prior to the, aliena- 
tion of the property and 


(b) was a resident of the first-mentioned Contracting State at 
any time during the five years immediately preceding such 
alienation. 


Article 14 — Professional Services 


) 


1. Income derived by a resident of a Contracting State in 
respect of professional services or other independent ac- 
tivities of a similar character shall be taxable only in that 
State unless he has a fixed base regularly available to him 
in the other Contracting State for the purpose of perform- 
ing his activities. If he has such a fixed base, the income 
may be taxed in the other Contracting State but only so 
much of it as is attributable to that fixed base. 


Definitions: “a Contracting State’ — Art. 3:1(b); “professional ser- 
vices’: — Art. 14:2; “resident’”.—-ITCIA:.3, ITA: 250;.“‘the other..Con- 
tracting State’ — Art. 3:1(b). 


2. The term. ‘professional services’ includes indepen- 
dent scientific, literary, artistic, educational or teaching 
activities as well as the independent activities of physi- 
cians, lawyers, engineers, architects, dentists and 
accountants. 


Definitions: “lawyer” — ITCIA 3, ITA 248(1). 


Article 15 — Dependent Personal 
Services 


1. Subject to the provisions of Articles 17 and 18, sala- 
ries, wages and other similar remuneration derived by a 
resident of a Contracting State in respect of an employ- 
ment shall be taxable only in that State unless the employ- 
ment is exercised in the other Contracting State. If the 
employment is so exercised, such remuneration as is de- 
rived therefrom may be taxed in that other State. 


Definitions: “employment” — ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State’ — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


2. Notwithstanding the provisions of paragraph 1, remu- 
neration derived by a resident of a Contracting State in 
respect of an employment exercised in the other Con- 


Art. 16 


tracting State shall be taxable only in the first-mentioned 
State if: 


(a) the recipient is present in the other State for a pe- 
riod or periods not exceeding in the aggregate 183 
days in the calendar year concerned, and 


(b) the remuneration is paid by, or on behalf of, an 
employer who is not a resident of the other State, and 


(c) the remuneration is not borne by a permanent es- 
tablishment or a fixed base which the employer has in 
the other State. 
Definitions: “employer”, “employment” — ITCIA 3, ITA 248(1); “per- 
manent establishment” — Art. 5:1; “person” — Art. 3:1(c); “resident”? — 
ITCIA 3, ITA 250; “resident of a Contracting State” —- Art. 4:1; “the 
other Contracting State” — Art. 3:1(b). 


3. Notwithstanding the preceding provisions of this Arti- 
cle, remuneration in respect of an employment exercised 
aboard a ship or aircraft operated in international traffic 
may be taxed in the Contracting State in which the place 
of effective management of the enterprise is situated. 


Definitions: “employment”, “international traffic’ —ITCIA 3, ITA 
248(1). 


4. In relation to remuneration of a director of a company 
derived from the company the preceding provisions of 
this Article shall apply as if the remuneration were remu- 
neration of an employee in respect of employment, and as 
if reference to employer were references to the company. 
Definitions: “company” — Art. 3:1(d); “employee”, “employer”, “em- 
ployment” — ITCIA 3, ITA 248(1). 


5. Where under the law of a Contracting State tax is re- 
quired to be deducted and is so deducted from salaries, 
wages and other similar remuneration derived in respect 
of an employment exercised in that Contracting State, tax 
shall not be deducted therefrom on behalf of the other 
Contracting State. 


History: Art. 15:5 added by 1980 Protocol. 


Definitions: “a Contracting State’ — Art. 3:1(b); “employment” — 
ITCIA 3, ITA 248(1); “tax” — Art. 3:1(g); “the other Contracting 
State” — Art. 3:1(b). 


Article 16 — Artistes and Athletes 


1. Notwithstanding the provisions of Articles 7, 14 and 
15, income derived by entertainers, such as theatre, mo- 
tion picture, radio or television artistes, and musicians, 
and by athletes, from their personal activities as such may 
be taxed in the Contracting State in which these activities 
are exercised. 


2. Where income in respect of personal activities as such 
of an entertainer or athlete’ accrues not to that entertainer 
or athlete himself but to another person, that income may, 
notwithstanding the provisions of Articles 7, 14 and 15, 
be taxed in the Contracting State in which the activities of 
the entertainer or athlete are exercised. 


Definitions: “person” — Art. 3:1(c). 


3. The provisions of paragraphs | and 2 shall not apply: 


(a) to income derived from activities performed in a 
Contracting State by entertainers or athletes if the visit 
to that Contracting State is wholly or substantially 
supported by public funds; 


(b) to a non-profit making organization no part of the 
income of which is payable, or is otherwise available 
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for the personal benefit of, any proprietor, member or 
shareholder thereof; or 


(c) to an entertainer or athlete in respect of services 
provided to an organization referred to in sub-para- 
graph (b). 
Definitions: “a Contracting State’ — Art. 3:1(b); “shareholder” — 
ITCIA 3, ITA 248(1). 


Article 17 — Pensions and Annuities 


1. Periodic pension payments arising in a Contracting 
State and paid to a resident of the other Contracting State 
who is the beneficial owner thereof shall be taxable only 
in that other State. 


History: Art. 17:1 amended by 2003 Protocol to replace “Pensions” with 
“Periodic pension payments”, effective 2005. 


Art. 17:1 substituted by 1980 Protocol. 

Definitions: “a Contracting State’ — Art. 3:1(b); “periodic pension pay- 
ment’ —ITCIA 5; “pension” — Art. 17:3, ITCIA 5; “the other Con- 
tracting State” — Art. 3:1(b). 


2. Annuities arising in a Contracting State and paid to a 
resident of the other Contracting State may be taxed in 
that other State. However, such annuities may also be 
taxed in the Contracting State in which they arise and ac- 
cording to the laws of that State, but if the recipient is the 
beneficial owner of the annuities the tax so charged shall 
not exceed 10 per cent of the portion thereof that is sub- 
ject to tax in that State. 


Definitions: “a Contracting State” — Art. 3:1(b); “annuity” — Art. 17:4, 
ITCIA 5; “tax” — Art. 3:1(g). 


3. For the purposes of this Convention, the term ‘‘pen- 
sion’’ includes any payment under a superannuation, pen- 
sion or retirement plan, Armed Forces retirement pay, war 
veterans’ pensions and allowances, and any payment 
under a sickness, accident or disability plan, as well as 
any payment made under the social security legislation in 
a Contracting State. 


History: Art. 17:3 amended by 2003 Protocol, effective 2005. It formerly 
read: 


3. For the purposes of this Convention, the term “pension” includes 
any payment under a superannuation, pension or retirement plan, 
Armed Forces retirement pay, war veterans pensions and al- 
lowances, and any payment under a sickness, accident or disability 
plan, as well as any payment made under the social security legisla- 
tion in a Contracting State, but does not include any payment under 
a superannuation, pension or retirement plan in settlement of all fu- 
ture entitlements under such a plan or any payment under an in- 
come-averaging annuity contract. 


Definitions: “a Contracting State’ — Art. 3:1(b); “income-averaging an- 
nuity contract” —ITCIA 3, ITA 248(1). 


4. For the purposes of this Convention, the term ‘‘annu- 
ity’? means a stated sum payable periodically at stated 
times during life or during a specified or ascertainable pe- 
riod of time under an obligation to make the payments in 
return for adequate and full consideration in money or 
money’s worth, but does not include any payment under a 
superannuation, pension or retirement plan or any pay- 
ment under an income-averaging annuity contract. 


History: Art. 17:4 amended by 2003 Protocol, effective 2005. It formerly 
read: 


4. For the purposes of this Convention, the term “annuity” means a 
stated sum payable periodically at stated times during life or during 
a specified or ascertainable period of time under an obligation to 
make the payments in return for adequate and full consideration in 
money or money’s worth, but does not include a pension or any 
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payment under a superannuation, pension or retirement plan in set- 
tlement of all future entitlements under such a plan or any payment 
under. an income-averaging annuity contract. 
Definitions: “pension” — Art. 17:3, ITCIA 5; “income-averaging annu- 
ity contract” — ITCIA 3, ITA 248(1). 


5. Notwithstanding any other provision of this Conven- 
tion, alimony and similar payments arising in a Con- 
tracting State and paid to a resident of the other Con- 
tracting State who is the beneficial owner thereof shall be 
taxable only in that other State. 


Definitions: ‘a Contracting State’ — Art. 3:1(b). ) 
History [Art. 17]: Art. 17 amended by 1985 Protocol. It formerly read: 


1. Pensions and annuities arising in a Contracting State and paid to a 
resident of the other Contracting State may be taxed in that other 
State. However, such pensions and annuities may also be taxed in 
the first-mentioned Contracting State, but of the total amount 
thereof paid in any year of assessment or taxation year to a resident 
of the other Contracting State that first-mentioned Contracting State 
shall exempt from tax ten thousand Canadian dollars ($10,000) or 
five thousand pounds sterling (£5,000), whichever is the greater. 
For the purposes of this paragraph the term “pensions” does not in- 
clude lump sum payments out of a pension plan. 

2. Notwithstanding the provisions of paragraph | of this Article, 
pensions paid out of public funds of the United Kingdom or North- 
ern Ireland or of the funds of any local authority in the United King- 
dom to any individual in respect of services rendered to the Govern- 
ment of the United Kingdom or Northern Ireland or a local authority 
in the United Kingdom in the discharge of functions of a govern- 
mental nature may be taxed in the United Kingdom. 


3. The term “ annuity” means a stated sum payable periodically at 
stated times during life or during a specified or ascertainable period 
of time under an obligation to make the payments in return for ade- 
quate and full consideration in money or money’s worth, but does 
not include payments of any kind under an income-averaging annu- 
ity contract. 


4. Notwithstanding any other provision of this Convention, alimony 
and similar payments arising in a Contracting State and paid to a 
resident of the other Contracting State who is the beneficial owner 
thereof shall be taxable only in that other State. 


Article 18 — Government Service 


1. (a) Remuneration, other than a pension, paid by a 
Contracting State or a political subdivision or a local 
authority thereof to any individual in respect of ser- 
vices rendered to that State or subdivision or local au- 
thority thereof shall be taxable only in that State. 


(b) However, such remuneration shall be taxable only 
in the other Contracting State if the services are ren- 
dered in that State and the recipient is a resident of 
that State who: 


(i) is a national of that State; or 


(11) did not become a resident of that State solely 
for the purpose of performing the services. 
Definitions: “a Contracting State” — Art. 3:1(b); “national” — Art. 


3:1(h); “pension” — Art. 17:3, ITCIA 5; “political subdivision” — Art. 
18:3; “the other Contracting State” — Art. 3:1(b). 


2. This Article shall not apply to remuneration in respect 
of services rendered in connection with any trade or busi- 
ness carried on by one of the Contracting States or a polit- 
ical subdivision or a local authority thereof. 


Definitions: “business” —ITCIA 3, ITA 248(1); “political subdivi- 
sion” — Arts 18:3. 


3. In this Article, the term “‘political subdivision’’shall, in 
relation to the United Kingdom, include Northern Ireland. 


Definitions: “United Kingdom” — Art. 3:1(a)(ii). 
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Article 19 — Students 


Payments which a student, apprentice or business trainee 
who is or was immediately before visiting one of the Con- 
tracting States a resident of a Contracting State and who 
is present in the other Contracting State solely for the pur- 
pose of his education or training receives for the purpose 
of his maintenance, education or training shall not be 
taxed in that other State, provided that such payments are 
made to him from sources outside that other State. 


Definitions: “resident of a Contracting State” — Art. 4:1; “the other 
Contracting State’ — Art. 3:1(b). 


Article 20 — Estates and Trusts 


1. Income received from an estate or trust resident in Can- 
ada by a resident of the United Kingdom who is the bene- 
ficial owner thereof may be taxed in Canada according to 
its law, but the tax so charged shall not exceed 15 per cent 
of the gross amount of the income. 

Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “estate” —ITCIA 3, 
ITA 248(1); “resident in Canada” —ITCIA 3, ITA 250; “tax” — Art. 
3:1(g); “trust? —ITCIA 3, ITA 248(1); “United Kingdom” — Art. 
3:1(a)(ii). 


2. The provisions of paragraph | of this Article shall not 
apply if the recipient of the income, being a resident of 
the United Kingdom, carries on business in Canada 
through a permanent establishment situated therein, or 
performs in Canada professional services from a fixed 
base situated therein, and the right or interest in the estate 
or trust in respect of which the income is paid is effec- 
tively connected with such permanent establishment or 
fixed base. In such a case, the provisions of Article 7 or 
Article 14, as the case may be, shall apply. 

Definitions: “business” —ITCIA 3, ITA 248(1); “Canada” — Art. 
3:1(a)(—i), ITCIA 5; “estate” —ITCIA 3, ITA 248 (1); “permanent estab- 


lishment” — Art. 5:1; “professional services” — Art. 14:2; “trust” — 
ITCIA 3, ITA 248(1); “United Kingdom” — Art. 3:1(a)(i1). 


3. For the purposes of this Article, a trust does not include 
an arrangement whereby the contributions made to the 
trust are deductible for the purposes of taxation in 
Canada. 


History: Art. 20:3 added by 1985 Protocol. 
Definitions: “trust’ —ITCIA 3, ITA 248(1). 


Article 20A — Other Income 


1. Items of income beneficially owned by a resident of a 
Contracting State, wherever arising, not dealt with in the 
foregoing Articles of this Convention shall be taxable 
only in that State. 


Definitions: “resident of a Contracting State” — Art. 4:1. 


2. The provisions of paragraph | of this Article shall not 
apply to income, other than income from immovable pro- 
perty, if the beneficial owner of such income, being a res- 
ident of a Contracting State, carries on business in the 
other Contracting State through a permanent establish- 
ment situated therein, or performs in that other State inde- 
pendent personal services from a fixed base situated 
therein, and the right or property in respect of which the 
income is paid is effectively connected with such perma- 
nent establishment or fixed base. In such case the provi- 
sions of Article 7 or Article 14 of this Convention, as the 
case may be, shall apply. 
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Definitions: “business” —ITCIA 3, ITA 248(1); “immovable pro- 
perty” — Art. 6:2, 13:7(b), ITCIA 5; “permanent establishment’ — Art. 
5:1; “property” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1. 


3. Notwithstanding the provisions of paragraphs 1 and 2 
of this Article, items of income of a resident of a Con- 
tracting State not dealt with in the foregoing Articles of 
this Convention and arising in the other Contracting State 
may also be taxed in that other State. 


Definitions: “resident of a Contracting State” — Art. 4:1; “the other 
Contracting State” — Art. 3:1(b). 


History: Art. 20A added by 2003 Protocol, effective 2005. 


Article 21 — Elimination of Double 
Taxation 


1. In the case of Canada, double taxation shall be avoided 
as follows: 


(a) subject to the existing provisions of the law of 
Canada regarding the deduction from tax payable in 
Canada of tax paid in a territory outside Canada and to 
any subsequent modification of those provisions — 
which shall not affect the general principle hereof — 
and unless a greater deduction or relief is provided 
under the laws of Canada, tax payable in the United 
Kingdom on profits, income or gains arising in the 
United Kingdom shall be deducted from any Canadian 
tax payable in respect of such profits, income or gains; 


(b) subject to the existing provisions of the law of 
Canada regarding the allowance as a credit against Ca- 
nadian tax of tax payable in a territory outside Canada 
and to any subsequent modification of those provi- 
sions — which shall not affect the general principle 
hereof — where a company that is a resident of the 
United Kingdom pays a dividend to a company that is 
a resident of Canada that controls directly or indirectly 
at least 10 per cent of the voting power in the first- 
mentioned company, the credit shall take into account 
the tax payable in the United Kingdom by that first- 
mentioned company in respect of the profits out of 
which such dividend is paid; 


(c) where in accordance with any provision of this 
Convention income derived by a resident of Canada is 
exempt from tax in Canada, Canada may nevertheless, 
in calculating the amount of tax on other income take 
into account the exempted income. 


History: Art. 21:1 amended by 2003 Protocol, effective 2005. It formerly 
read: 


1. In the case of Canada, double taxation shall be avoided as 
follows: 


(a) Subject to the existing provisions of the law of Canada re- 
garding the deduction from tax payable in Canada of tax paid in 
a territory outside Canada and to any subsequent modification 
of those provisions — which shall not affect the general princi- 
ple hereof — and unless a greater deduction or relief is pro- 
vided under the laws of Canada, tax payable in the United 
Kingdom on profits, income or gains arising in the United 
Kingdom shall be deducted from any Canadian tax payable in 
respect of such profits, income or gains. 


(b) Subject to the existing provisions of the law of Canada re- 
garding the determination of the exempt surplus of a foreign 
affiliate and to any subsequent modification of those provi- 
sions — which shall not affect the general principle hereof — 
for the purpose of computing Canadian tax, a company resident 
in Canada shall be allowed to deduct in computing its taxable 
income any dividend received by it out of the exempt surplus of 
a foreign affiliate resident in the United Kingdom. 
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The terms “foreign affiliate” and “exempt surplus” shall have the 
meaning which they have under the Income Tax Act of Canada. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 
2:1(a); “company” — Art. 3:1(d); “dividend” —ITCIA 3, ITA 248(1); 
“resident in Canada” — ITCIA 3, ITA 250; “taxable income” — ITCIA 3, 

ITA 248(1); “United Kingdom’? — Art. 3:1 (a)(ii). 


2. In the case of the United Kingdom, double taxation 
shall be avoided as follows: subject to the provisions of 
the law of the United Kingdom regarding the allowance 
as a credit against United Kingdom tax of tax payable in.a 
territory outside the United Kingdom (which shall not af- 
fect the general principle hereof): 


(a) tax payable under the laws of Canada and in accor- 
dance with this Convention,. whether directly or by de- 
duction, on profits, income or-chargeable gains from 
sources within Canada (excluding in the case of a divi- 
dend, tax payable in respect of the profits out of which 
the dividend is paid) shall be allowed as a credit 
against any United Kingdom tax computed by refer- 
ence to the same profits, income or chargeable gains 
by reference to which the Canadian tax is computed; 
and 


(b) in the case of a dividend paid by a company which 
is a resident of Canada to a company which is resident 
in the United Kingdom and which controls directly or 
indirectly at least 10 per cent of the voting power in 
the Canadian company, the credit shall take into ac- 
count (in addition to any tax creditable under (a)) tax 
payable under the laws of Canada by the company in 
respect of the profits out of which such dividend is 


paid, 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 
2:1(a); “company” — Art. 3:1(d); “dividend” —ITCIA 3, ITA 248(1); 


“United Kingdom” — Art. 
2:1(b). 


3:1(a)(ii); “United Kingdom tax” — Art. 


3. For the purposes of paragraphs | and 2 of this Article, 
income, profits and capital gains owned by a resident of a 
Contracting State which are taxed in the other Contracting 
State in accordance with this Convention shall be deemed 
to arise from sources in that other Contracting State. 

Definitions: “capital gain’ — ITCIA 3, ITA 248(1); “ 
tracting State” — Art. 4:1; 


resident of a Con- 
“the other Contracting State” — Art. 3:1(b). 


4. [Repealed] 


History: Art. 21:4 repealed by 2003 Protocol, effective 2005. It formerly 
read: 


4. Where profits on which an enterprise of a Contracting State has 
been charged to tax in that State are also included in the profits of 
an enterprise of the other State and the profits so included are prof- 
its which would have accrued to that enterprise of the other State if 
the conditions made between the enterprises had been those which 
would have been made between independent enterprises dealing at 
arm’s length, the amount included in the profits of both enterprises 
shall be treated for the purposes of this Article as income from a 
source in the other State of the enterprise of the first-mentioned 
State and relief shall be given accordingly under the provisions of 
paragraph | or paragraph 2 of this Article. 


Art. 21:4 added by 1985 Protocol. 


Article 22 — Non-Discrimination 


1. The nationals of a Contracting State shall not be sub- 
jected in the other Contracting State to any taxation or 
any requirement connected therewith which is other or 
more burdensome than the taxation and connected re- 
quirements to which nationals of that other State in the 
same circumstances are or may be subjected. 
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Definitions: “a Contracting State” — Art. 3:1(b); “national” — Art. 
3:1(h); “taxation” — Art. 22:5; “the other Contracting State’ — Art. 
3:1(b). 


2. The taxation on a permanent establishment which an 
enterprise of a Contracting State has in the other Con- 
tracting State shall not be less favourably levied in that 
other State than the taxation levied on enterprises of that 
other State carrying on the same activities. This provision 
shall not be construed as obliging either Contracting State 
to grant to individuals not resident in its territory those 
personal allowances and reliefs for tax purposes which 
are by law available only to neha who are so 
resident. 

Definitions: “enterprise of a ea te State” — Art. 3:1(e); 


dual” —-ITCIA, 3, ITA .248(1); 
“taxation” — Art. 22:5; 


“indivi- 
“permanent establishment” — Art. 5:1; 
“the other Contracting State” — Art. 3:1(b). 


3. Nothing in this Convention shall be construed: as 
preventing a Contracting State from imposing on_ the 
earnings attributable to permanent establishments in that 
State of a company which is a resident of the other Con- 
tracting State, tax in addition to the tax which would be 
chargeable on the earnings of a company which is a resi- 
dent of the first-mentioned State, provided that the rate of 
any additional tax so imposed shall not exceed 5. per cent 
of the amount of such earnings which have not been sub- 


_ jected to such additional tax in previous taxation years. 


Related Provisions: ITA 219 — Branch tax. 


History: Art. 22:3 amended by 2003 Protocol to.to replace “10 MS cent” 
with “5S per cent’, effective 2005. 


Art. 22:3 amended by 1985 Protocol to substitute “10 per cent” for “15 per 
cent”. 


Art. 22:3 substituted by 1980 Protocol. 


Definitions: “a Contracting State” — Art. 3:1(b); “company” — Art. 
3:1(d); “earnings” — Art. 22:4; “permanent establishment” — Art. 5:1; 
“taxation year’ — ITCIA 3, ITA 249. 


4. For the purpose of paragraph 3 of this Article, the term 
“earnings” means the profits attributable to permanent 
establishments in a Contracting State (including gains 
from the alienation of property forming part of the busi- 
ness property of such permanent establishments) in a year 
and previous years after deducting therefrom: 


(a) business losses attributable to such permanent es- 
tablishments (including losses from the alienation’ of 
property forming part of the business property of such 
permanent establishments) in such year and previous 
years; and 


(b) all taxes, other than the additional tax referred to in 
paragraph 3 of this Article, imposed on such profits in 
that State; and 


(c) the profits reinvested in that State, provided that 
where that State is Canada, the amount of such deduc- 
tion shall be determined in accordance with the ex- 
isting provisions of the law of Canada regarding the 
computation of the allowance in respect of investment 
in property in Canada, and any subsequent modifica- 
tion of those provisions which shall not affect the gen- 
eral principle thereof; and 


(d) five hundred ‘thousand Canadian © dollars 
($500,000) or two hundred and fifty thousand pounds 
sterling (£250,000), whichever is ‘the greater, less any 
amount deducted in that State under this subparagraph 
(d) by the company or a company associated there- 
with; for the purposes of this subparagraph (d) a com- 
pany is associated with another company if one of 
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Art. 25 — Diplomatic and Consular Officials 


them directly or indirectly has control of the other or 

both are directly or indirectly under the control of the 

same person, or if the two companies deal with each 

other not at arm’s length. 
History: Art. 22:4 substituted by 1980 Protocol. 


Definitions: “a Contracting State’ — Art. 3:1(b); “arm’s length” — 
ITCIA 3, ITA 251(1); “associated” —ITCIA 3, ITA 256; “business” — 
ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), ITCIA 5; “permanent 
establishment” — Art. 5:1; “property” —ITCIA 3, ITA 248(1); “tax” — 
Art. 3:1(g). 


5. In this Article, the term “‘taxation’”’ means taxes which 
are the subject of this Convention. 


Definitions: “tax” — Art. 3:1(g). 


Article 23 — Mutual Agreement 
Procedure 


1. Where a resident of a Contracting State considers that 
the actions of one or both of the Contracting States result 
or will result for him in taxation not in accordance with 
this Convention, he may, without prejudice to the reme- 
dies provided by the national laws of those States, address 
to the competent authority of the Contracting State of 
which he is a resident an application in writing stating the 
grounds for claiming the revision of such taxation. 

Definitions: “competent authority” — Art. 3:1(f); “resident” — ITCIA 3; 


ITA 250; “resident of a Contracting State” — Art. 4:1; “‘writing’” — 
ITCIA 3, Interpretation Act 35(1). 


2. The competent authority referred to in paragraph 1 
shall endeavour, if the objection appears to it to be justi- 
fied and if it is not itself able to arrive at an appropriate 
solution, to resolve the case by mutual agreement with the 
competent authority of the other Contracting State, with a 
view to the avoidance of taxation not in accordance with 
the Convention. | 


Definitions: “competent authority” — Art. 3:1(f); “the other Contracting 
State”, — Art. 3:1(b). 


3. The competent authorities. of. the Contracting, State 
shall endeavour to resolve by,mutual agreement any diffi- 
culties or doubts arising as to the interpretation or appli- 
cation of the Convention. In particular, the competent au- 
thorities of the Contracting States may reach agreement 
on: 

(a) the same allocation of profits to a resident of a 

Contracting State and its permanent establishment sit- 

uated in the other Contracting State; 


(b) the same allocation of income between a resident 
of a Contracting State and any associated person pro- 
vided for in Article 9. 


Related Provisions: ITA i15.1 — Competent authority agreements. 


Definitions: “associated” —ITCIA 3, ITA 256; “competent author- 
ity’ — Art. 3:1(f); “permanent establishment” — Art. 5:1; “person” — 
Art. 3:1(c); “resident of a Contracting State” — Art. 4:1; “the other Con- 
tracting State” — Art. 3:1(b). 


Information Circulars: 71-17R4: Requests for competent authority con- 
sideration under mutual agreement procedures in income tax conventions. 


Article 24 — Exchange of Information 


1. The competent authorities of the Contracting States 
shall exchange such information as is necessary for carry- 
ing out the provisions of this Convention or of the domes- 
tic laws of the Contracting States concerning taxes cov- 
ered by this Convention insofar as the taxation thereunder 


Art. 25 


is not contrary to this Convention, in particular, to prevent 
fraud and to facilitate the administration of statutory pro- 
visions against legal avoidance. This includes information 
relating to the assessment or collection of, the enforce- 
ment or prosecution in respect of, or the determination of 
appeals in relation to, the taxes covered by this Conven- 
tion. The exchange of information is not restricted by Ar- 
ticle 1 of this Convention. Any information received by a 
Contracting State shall be treated as secret and shall be 
disclosed only to persons. or authorities, (including courts 
and administrative bodies) concerned with the assessment 
or collection of, the enforcement or prosecution in respect 
of, or the determination of appeals in relation to, the taxes 
covered by this Convention. Such persons or authorities 
shall use the information only for such purposes. They 
may disclose the information in public court proceedings 
or in judicial decisions. 


2. In no case shall the provisions of paragraph 1 of this 
Article be construed so as ta impose on a Contracting 
State the obligation: 


(a) to carry out administrative measures at variance 
with the laws and administrative practice of that or of 
the other Contracting State; 


(b) to supply information which is not obtainable 
under the laws or in the normal course of the adminis- 
tration of that or of the other Contracting State; 


(c) to supply information which would disclose any 
trade, business, industrial, commercial or professional 
secret or trade process, or information the. disclosure 
of which would be contrary to public policy. 


Definitions: “a Contracting State” — Art. 3:1(b); “the other Contracting 
State” — Art: 3:1(b): 


3. If information is requested by a Contracting State in 
accordance with this Article, the other Contracting State 
shall obtain that information in the same manner and to 
the same extent as if the tax of the first-mentioned State 
were the tax of that other State and were being imposed 
by that other State, notwithstanding that. the other State 
may not, at that time, need such information for the pur- 
poses of its own tax. 

Definitions: “a Contracting State” — Art. 3:1(b); “the other Contracting 
State” — Art. 3:1(b). 


History: Art. 24 amended by 2003 Protocol, effective 2005. It formerly 
read: 


The competent authorities of the Contracting States shall exchange 
such information (being information which is at their disposal under 
their respective taxation laws in the normal course of administra- 
tion) as is necessary for the carrying out of the provisions of this 
Convention or for the prevention of fraud or for the administration 
of statutory provisions against legal avoidance in relation to the 
taxes which are the subject of this Convention. Any information so 
exchanged shall be treated as secret and shall not be disclosed to 
persons other than persons (including a court or administrative tri- 
bunal) concerned with the assessment, collection or enforcement in 
respect of the taxes which are the subject of this Convention. No 
information as aforesaid shall be exchanged which would disclose 
any trade, business, industrial or professional secret or trade 
process. 


Article 25 — Diplomatic and Consular 
Officials 


1. Nothing in this Convention shall affect the fiscal privi- 
leges of members of diplomatic or consular missions 
under the general rules of international law or under the 
provisions of special agreements. 
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2. This Convention shall not apply to International Orga- 
nizations, to organs or officials thereof and to persons 
who are members of a diplomatic or permanent mission 
or consular post of a third State, being present in a Con- 
tracting State and not treated in either Contracting State 
as residents in respect of taxes on income or capital gains. 
3:1(b); “capital gain” — 
“tax” — Art. 3:1(g). 


Definitions: “a Contracting State” — Art. 
ITCIA 3, ITA 248(1); “person” — Art. 3:1(c); 


Article 26 — Extension 


1. This Convention may be extended, either in its entirety 
or with modifications to any territory for whose interna- 
tional relations either of the Contracting States is respon- 
sible, and which imposes taxes substantially similar in 
character to those which are the subject of this Conven- 
tion and any such extension shall take effect from such 
date and subject to such modifications and conditions (in- 
cluding conditions as to termination) as may be specified 
and agreed between the Contracting States in notes to be 
exchanged for this purpose. 


Definitions: “tax” — Art. 3:1(g). 


2. The termination of this Convention under Article 29 
shall, unless otherwise expressly agreed by both Con- 
tracting States, terminate the application of this Conven- 
tion to any territory to which it has been extended under 
this Article. 


Article 27 — Miscellaneous Rules 


1. The provisions of this Convention shall not be con- 
strued to restrict in any manner any exclusion, exemption, 
deduction, credit or other allowance now or hereafter ac- 
corded by the law of a Contracting State in the determina- 
tion of the tax imposed by that Contracting State. 


Definitions: “a Contracting State” — Art. 3:1(b); “tax” — Art. 3:1(g). 


2. Where under any provision of this Convention any in- 
come is relieved from tax in a Contracting State and, 
under the law in force in the other Contracting State a 
person, in respect of that income, is subject to tax by ref- 
erence to the amount thereof which is remitted to or re- 
ceived in that other Contracting State and not by refer- 
ence to the full amount thereof, then the relief to be 
allowed under this Convention in the first-mentioned 
Contracting State shall apply only to so much of the in- 
come as is taxed in the other Contracting State. 


History: Art. 27:2 amended by 2003 Protocol, effective 2005. It formerly 
read: 


2. Where under any provision of this Convention any person is re- 
lieved from tax in a Contracting State on certain income and, under 
the law in force in the other Contracting State, that person is subject 
to tax in that other State in respect of that income by reference to 
the amount thereof which is remitted to or received in that other 
State, the relief from tax to be allowed under this Convention in the 
first-mentioned State shall apply only to the amounts so remitted or 


received. 
Definitions: “a Contracting State’ — Art. 3:1(b); “person” — Art. 
3:1(c); “tax” — Art. 3:1(g); “the other Contracting State” — Art. 3:1(b). 


3. Nothing in this Convention shall be construed as re- 
stricting the right of Canada to tax a resident of Canada 
on that resident’s share of any income or capital gains of 
a partnership, trust or controlled foreign affiliate in Mesa 
that resident has an interest. 
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History: Art. 27:3 amended by 2003 Protocol, effective 2005. It formerly 
read: 


3. Nothing in this Convention shall be construed as preventing Can- 
ada from imposing a tax on amounts included in the income of a 
resident of Canada by virtue of the provisions of section 91 of the 
Canadian Income Tax Act, so far as they are in force on the date of 
entry into force of this Convention, or have been modified only in 
minor respects, so as not to affect their general character. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “resident” — ITCIA 3, 


ITA 250; “tax” — Art. 3:1(g). 


. [Repealed] 


History: Art. 27:4 repealed by 2003 Protocol, effective 2005. It formerly 
read: 


4. The aggregate of the amount or value of the dividend and the 
amount of the tax credit referred to in paragraph 3(b) or 3(c) of Arti- 
cle 10 of this Convention shall be treated as a dividend for Canadian 
income tax purposes. 


Art. 27:4 amended by 1985 Protocol to add reference to. para. 3(c) of Art. 
10. 


5. Each of the Contracting States will endeavour to collect 
on behalf of the other Contracting State such amounts as 
may be necessary to ensure that relief granted by this 
Convention from taxation imposed by that other State 
does not enure to the benefit of persons not entitled 
thereto. However, nothing in this paragraph shall be con- 
strued as imposing on either of the Contracting States the 
obligation to carry out administrative measures of a dif- 
ferent nature from those used in the collection of its own 
tax or which would be contrary to its public policy. 
Definitions: “person” — Art. 3:1(c); 
Art. 3:1(b). 


“the other Contracting State” — 


6. The competent authorities of the Contracting States 
may communicate with each other directly for the pur- 
pose of applying this Convention. 


Definitions: “competent authority” — Art. 3:1(f). 


7. Contributions paid in a year by, or on behalf of, an in- 
dividual who exercises employment in a Contracting 
State in that year to a pension arrangement established in 
the other Contracting State (including an arrangement 
created under the social security legislation in that other 
State) and in which the individual participates in order to 
secure retirement benefits in respect of those services 
shall, during a period not exceeding in the aggregate 60 
months, and if the contributions to the arrangement would 
qualify for tax relief if they had been made in that other 
State, be treated in the same way for tax purposes in the 
first-mentioned State as contributions paid to a pension 
arrangement that is recognised for tax purposes in the 
first-mentioned State, provided that: 


(a) immediately before the individual began to exer- 
cise employment in the first-mentioned State, that in- 
dividual was not a resident of that State and contribu- 
tions had been paid by or on behalf of that individual 
to the pension arrangement; and 


(b) the pension arrangement is accepted by the compe- 
tent authority of the first-mentioned State as generally 
corresponding to a pension arrangement recognised as 
such for tax purposes by that State. 


History: Art. 27:7 added by 2003 Protocol, effective 2005. 


Definitions: “a Contracting State” — Art. 3:1(b); “employment” — 
ITCIA 3, ITA 248(1); “individual” — ITCIA 3, ITA 248(1); “pension” — 
Art. 17:3; “resident” — Art. 4:1; “the other Contracting State’ — Art. 


3:1(b). 
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Art. 28 — Entry into Force 


Article 27A — Miscellaneous Rules 
Applicable to Certain Offshore Activities 


1. The provisions of this Article shall apply notwithstand- 
ing any other provision of this Convention. 


2. A person who is a resident of a Contracting State and 
carries on activities in the other Contracting State in con- 
nection with the exploration or exploitation of the sea bed 
and sub-soil and their natural resources situated in that 
other Contracting State shall, subject to paragraph 3 of 
this Article, be deemed to be carrying on a business in 
that other Contracting State through a permanent estab- 
lishment situated therein. 

Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establish- 


ment” — Art. 5:1;. “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


3. The provisions of paragraph 2 of this Article shall not 
apply where the activities referred to therein are carried 
on for a period or periods not exceeding in the aggregate 
30 days in any 12 month period. For the purposes of this 
paragraph: 
(a) where a person carrying on activities referred to in 
paragraph 2 of this Article is associated with an enter- 
prise carrying on substantially similar activities, that 
person shall be deemed to be carrying on those sub- 
stantially similar activities of the enterprise with 
which he is associated, in addition to his own 
activities; 
(b) two enterprises shall be deemed to be associated if 
one enterprise participates directly or indirectly in the 
management or control of the other enterprise or if the 
same persons participate directly or indirectly in the 
management or control of both enterprises. 
Definitions: “associated” — ITCIA 3, ITA 256; “person” — Art. 3:1(c). 


4. Salaries, wages and similar remuneration derived by a 
resident of a Contracting State in respect of an employ- 
ment connected with the exploration or exploitation of the 
sea bed and sub-soil and their natural resources situated in 
the other Contracting State may, to the extent that the du- 
ties are performed offshore in that other Contracting 
State, be taxed in that other Contracting State. 


Definitions: “employment” — ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


History: Art. 27A substituted by 1985 Protocol. It formerly read: 


1. The provisions of this Article shall apply notwithstanding any 
other provision of this Convention. 


2. Any person who is resident of a Contracting State and carries on 
activities in the other Contracting State in connection with the ex- 
ploration or exploitation of the sea bed and sub-soil and their natural 
resources situated in that other Contracting State shall, subject to. 
paragraphs 3 and 4 of this Article, be deemed to be carrying on a 
business in that other Contracting State through a permanent estab- 
lishment situated therein. 


3. The provisions of paragraph 2 of this Article shall not apply 
where the activities referred to therein are carried on for a period or 
periods not exceeding in the aggregate 30 days in any 12 month 
period. For the purposes of this paragraph: 


(a) where a person carrying on activities referred to in para- 
graph 2 of this Article is associated with an enterprise carrying 
on substantially similar activities, that person shall be deemed 
to be carrying on those substantially similar activities of the en- 
terprise with which he is associated, in addition to his own 
activities; 

(b) two enterprises shall be deemed to be associated if one en- 
terprise participates directly or indirectly in the management or 


Art. 28 


control of the other enterprise or if the same persons participate 
directly or indirectly in the management or control of both 
enterprises. 


4. Profits derived by a resident of a Contracting State from the 
transportation of passengers or goods to a location where activities 
in connection with the exploration or exploitation of the sea bed and 
sub-soil and their natural resources are being carried on in a Con- 
tracting State, or from the operation of tugboats and similar vessels 
in connection with such activities, shall be taxable only in the Con- 
tracting State of which he is a resident. 


5. (a) Subject to subparagraph (b) of this paragraph, salaries, 
wages and similar remuneration derived by a resident of a Con- 
tracting State in respect of an employment connected with the 
exploration or exploitation of the sea bed and sub-soil and their 
natural resources situated in the other Contracting State may, to 
the extent that the duties are performed offshore in that other 
Contracting State, be taxed in that other Contracting State. 


(b) Salaries, wages and similar remuneration derived by a resi- 
dent of a Contracting State in respect of an employment exer- 
cised aboard a ship or aircraft engaged in the transportation of 
passengers or goods to a location where activities connected 
with the exploration or exploitation of the sea bed and sub-soil 
and their natural resources are being carried on in the other 
Contracting State, or in respect of an employment exercised 
aboard a tugboat or similar vessel in connection with such ac- 
tivities, may be taxed in that other Contracting State unless the 
person deriving the profits from the operation of the ship or air- 
craft is a resident of the first-mentioned Contracting State. 


Art. 27A added by 1980 Protocol. 
Article 28 — Entry into Force 


1. The Convention shall come into force on the date when 
the last of all such things shall have been done in Canada 
and the United Kingdom as are necessary to give the Con- 
vention the force of law in Canada and the United King- 
dom respectively and shall thereupon have effect: 


(a) in Canada: 


(1) in respect of tax withheld at the source on 
amounts paid or credited to non-residents on or af- 
ter 1 January 1976; 


(ii) in respect of other Canadian taxes, for the 1976 
taxation year and subsequent years; 


(b) in the United Kingdom: 


(1) in relation to any dividend to which paragraph 3 
of Article 10 applied in respect of income tax and 
payment of tax credit, for any year of assessment 
beginning on or after 6 April 1973. A dividend 
paid on or after | April 1973 but before 6 April 
1973 shall be treated for tax credit purposes as paid 
on 6 April 1973; 


(i1) in relation to any other provision of this Con- 
vention, in respect of income tax and capital gains 
tax, for any year of assessment beginning on or af- 
ter 6 April 1976; 


(i11) in respect of corporation tax, for any financial 
year beginning on or after 1 April 1976; 


(iv) in respect of petroleum revenue tax for any 
chargeable period beginning on or after | January 
1976; 


(v) in respect of development land tax, for any real- 
ised development value accruing on or after 1 Au- 
gust 1976. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 
3:1(a)(i), ITCIA 5; “capital gain”, “dividend”, “non-resident” — ITCIA 3, 
ITA 248(1); “taxation year” — ITCIA 3, ITA 249; “United Kingdom” — 
Art. 3:1(a)(ii). 
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Art. 28 


2. The Governments of the Contracting States shall, as 
soon as possible, inform one another in writing of the date 
when the last of all such things have been done as are 
necessary to give the Convention the force of law in Can- 
ada and the United Kingdom respectively. The date speci- 
fied by the last Government to fulfil this requirement, be- 
ing the date on which the Convention shall come into 
force in accordance with paragraph 1, shall be confirmed 
in writing by the Government so notified. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “United Kingdom” — 
Art. 3:1(a)(ii); “writing” — ITCIA 3, Interpretation Act 35(1). 


3. Subject to the provisions of paragraph 4 of this Article 
the existing Agreement shall cease to have effect as re- 
spects taxes to which this Convention applies in accor- 
dance with the provisions of paragraph | of this Article. 


Definitions: “tax” — Art. 3:1(g); “the existing agreement” — Art. 28:7. 


4. Where, however, any greater relief from tax would 
have been afforded by any provision of the existing 
Agreement than is due under this Convention, any such 
provision as aforesaid shall continue to have effect 


(a) in the United Kingdom for any year of assessment, 
chargeable period or financial year; 


(b) in Canada for any taxation year; 


beginning before the entry into force of this Convention. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 
3:1(a)(i), ITCIA 5; “tax” — Art. 3:1(g); “taxation year” — ITCIA 3, ITA 
249; “the existing agreement” — Art. 28:7; “United Kingdom” — Art. 
3:1(a)(ii). 


5. The existing Agreement shall terminate on the last date 
on which it has effect in accordance with the foregoing 
provisions of this Article. 


Definitions: “the existing agreement” — Art. 28:7. 


6. The termination of the existing Agreement as provided 
in paragraph 5 of this Article shall not revive the Agree- 
ment between the Government of Canada and the Gov- 
ernment of the United Kingdom of Great Britain and 
Northern Ireland for the Avoidance of Double Taxation 
with respect to certain classes of Income signed at Ottawa 
on 6 December 1965. Upon the entry into force of this 
Convention that Agreement shall terminate. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “the existing agree- 
ment” — Art. 28:7; “United Kingdom” — Art. 3:1(a)(ii). 


7. In this Article the term “the existing Agree- 
ment’’means the Agreement between the Government of 
Canada and the Government of the United Kingdom of 
Great Britain and Northern Ireland for the Avoidance of 
Double Taxation and the Prevention of Fiscal Evasion 
with respect to taxes on Income and Capital Gains signed 
at Ottawa on 12 December 1966. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “tax” — Art. 3:1(g); 
“United Kingdom” — Art. 3:1(a)(ii). 


8. Notwithstanding any provisions of the respective do- 
mestic laws of the Contracting States imposing time lim- 
its for applications for relief from tax, an application for 
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relief under the provisions of this Convention shall have 
effect, and any consequential refunds of tax made, if the 
application is made to the competent authority concerned 
within one year of the end of the calendar year in which 
this Convention enters into force. 


History: Art. 28:8 added by 1980 Protocol. 


Definitions: “competent authority” — Art. 3:1(f); “tax” — Art. 3:1(g). 


Article 29 — Termination 


This Convention shall continue in effect indefinitely but 
the Government of either Contracting State may, on or 
before 30 June in any calendar year after the year 1980 
give notice of termination to the Government of the other 
Contracting State and, in such event, this Convention 
shall cease to be effective: 


(a) in Canada 


(i) in respect of tax withheld at the source on 
amounts paid or credited to non-residents on or af- 
ter | January in the calendar year next following 
that in which the notice is given; and 


(ii) in respect of other Canadian taxes for any taxa- 
tion year ending in or after the calendar year next 
following that in which the notice is given; 


(b) in the United Kingdom 


(i) in respect of income tax and capital gains tax for 
any year of assessment beginning on or after 6 
April in the calendar year next following that in 
which such notice is given; 


(11) in respect of corporation tax, for any financial 
year beginning on or after 1 April in the calendar 
year next following that in which such notice is 
given; 


(ii1) in respect of petroleum revenue tax for any 
chargeable period beginning on or after 1 January 
in the calendar year next following that in which 
such notice is given; 


(iv) in respect of development land tax, for any 
realised development value accruing on or after | 
April in the calendar year next following that in 
which such notice is given. 


IN WITNESS WHEREOF the undersigned, duly author- 
ized thereto, have signed this Convention. 


DONE in duplicate at London, this 8th day of September 
1978, in the English and French languages, both texts be- 
ing equally authoritative. 


FOR THE GOVERNMENT OF CANADA: 
Paul Martin 


FOR THE GOVERNMENT OF GREAT BRITAIN 
AND NORTHERN IRELAND: 


Frank Judd 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 
3:1(a)(i), ITCIA 5; “capital gain”, “non-resident” — ITCIA 3, ITA 248(1); 
“tax” — Art. 3:1(g); “taxation year’ —ITCIA 3, ITA 249; “the other 
Contracting State” — Art. 3:1(b); “United Kingdom” — Art. 3:1(a)(ii). 
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CURRENT STATUS OF TAX TREATIES 


Tax treaties in force 


Reciprocal income tax treaties are currently in force between Canada and the following countries. (In some cases the 
treaty currently in force, signed on the date noted, replaced another treaty that had been in force from an earlier time.) 


Algeria (February 28, 1999) 

Argentina (April 29, 1993) | 

Australia (May 21, 1980; and Protocol of January 23, 
2002) 

Austria (December 9, 1976; and Protocol of June 15, 
1999) | 

Bangladesh (February 15, 1982) 

Barbados (January 22, 1980) 

Belgium (May 29, 1975) 

Brazil (June 4, 1984) 

Bulgaria (March 3, 1999) 

Cameroon (May 26, 1982) 

Chile (January 21, 1998) 

China (People’s Republic of) (May 12, 1986)4 

Croatia (December 9, 1997) 

Cyprus (May 2, 1984) 

Czech Republic (May 25, 2001) 

Denmark (September 17, 1997) 

Dominican Republic (August 6, 1976) 

Ecuador (June 28, 2001) 

Egypt (May 30, 1983) 

Estonia (June 2, 1995) 

Finland (May 28, 1990) 

France (May 2, 1975 and Protocols of January 16, 
1987 and November 30, 1995) 

Germany (April 19, 2001) 

Guyana (October 15, 1985) 

Hungary (April 15, 1992 and Protocol of May 3, 
1994) 

Iceland (June 19, 1997) 

India (January 11, 1996) 

Indonesia (April 1, 1998) 

Ireland (November 23, 1966) 

Israel (July 21, 1975) 

Italy (November 17, 1977 and Protocol of March 20, 
1989)5 

Ivory Coast (June 16, 1983) 

Jamaica (March 30, 1978) 

Japan (May 7, 1986; amended by Protocol of February 
19,1999) 

Jordan (September 6, 1999) 

Kazakhstan (September 25, 1996) 

Kenya (April 27, 1983) 

Korea (February 10, 1978) 

Kuwait (January 28, 2002) 

Kyrgyzstan (Kyrgyz Republic) (June 4, 1998) 

Latvia (Republic of) (April 26, 1995) 

Lithuania (Republic of) (August 29, 1996) 


Luxembourg (September 10, 1999; provisions: effec- 
tive January 1, 2001) 

Malaysia (October 15, 1976) 

Malta (July 25, 1986) 

Mexico (March 16, 1990 and April 8, 1991)® 

Moldova (July 4, 2002) 

Mongolia (May 27, 2002) 

Morocco (December 22, 1975) 

Netherlands (May 27, 1986, and Protocols of same 
date, March 4, 1993, and August 25, 1997) 

New Zealand (May 13,1980) 

Nigeria (August 4, 1992) 

Norway (July 12, 2002)/ 

Pakistan (February 24, 1976) 

Papua New Guinea (October 16, 1987) 

Peru (July 20, 2001) 

Philippines (March 11, 1976) 

Poland (May 4, 1987) 

Portugal (June 14, 1999) 

Romania (November 20, 1978) 

Russia (October 5, 1995) 

Senegal (August 2, 2001) 

Singapore (March 6, 1976 and Protocol of same date) 

Slovak Republic (May 22, 2001) 

Slovenia (September 15, 2000) 

South Africa (Republic of) (November 27, 1995) 

Spain (November 23, 1976) 

Sri Lanka (June 23, 1982) 

Sweden (August 27, 1996) 

Switzerland (May 5, 1997) 

Tanzania (United Republic of) (December 15, 1995) 

Thailand (April 11, 1984) 

Trinidad and Tobago (Republic of) (September 11, 
1995) 

Tunisia (February 10, 1982) 

Ukraine (March 4, 1996) 

United Arab Emirates (June 9, 2002) 

United Kingdom of Great Britain and Northern Ireland 
(September 8, 1978 and Protocols of April 15, 1980, 
October 16, 1985 and May 7, 2003) 

United States of America (September 26, 1980 and 
Protocols of June 14, 1983, March 28, 1984, March 
17,1995 and, July, 29,. 1997) 

Uzbekistan (Republic of) (June 17, 1999) 

Venezuela (July 10, 2001) 

Vietnam (November 14, 1997) 

Zambia (Republic of) (February 16, 1984) 

Zimbabwe (April 16, 1992) 


3To be replaced by the treaty signed on May 23, 2002. 

4This Convention does not apply to Hong Kong since unification in 1997: Edwards, [2002] 4 C.T.C. 2202 (TC); aff'd 2003 CarswellNat 3231 (FCA). 
STo be replaced by the treaty signed on June 3, 2002. 

6A Convention for the exchange of information is also in force. 


TA Competent Authority Agreement regarding Professors and Teachers provides that Article 18 of the 1966 Canada-Norway treaty continues to apply in 
certain cases: CCRA, Nov. 28, 2003. 
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Current Status of Tax Treaties 


Tax treaties or protocols signed but not yet in Colombia 
force Costa Rica 
Belgium (May 23, 2002)8 Cuba 
Gabon (November 14, 2002) Egypt? 
Ireland (October 8, 2003)? G 
Italy (June 3, 2002)8 gg 
Lebanon (December 29, 1998)! Korea 
Romania (April 8, 2004)? Mauritius (Republic of) 
Mexico 
Tax treaties or protocols under negotiation (re- Onan 
negotiation) Saint Lucia 
eamienya Serbia and Montenegro 
Azerbaijan 
Barbados Singapore 
Bolivia Turkey 
China (People’s Republic of) United States!! 


For current information regarding the status of treaty negotiations with any country, visit the Department of Finance 
web site at www.fin.gc.ca. For current information regarding CCRA administrative policy with respect to which trea- 
ties are in force, contact the International Tax Services Ottite. (613) 952-3741 or 1-800-267- ShTIs fax hs) 941-2505. 


Proposed Amendment — — ~ International Tax Convention — 
Canada Revenue Agency news release, April 9, 2004: Canada signs International Tax Convention 7 


Canada signed the Convention on Mutual Administrative Assistance in Tax Matters (The Convention) yesterday i in io The Cor. 
vention provides a stable framework for governments to combat tax evasion on a global scale by sharing tax information multilater- 
ally. This international agreement will mainly apply to ‘multinational businesses and covers Canadian taxes that ue under the e Income 
Tax Act, Excise Tax Act, and the Excise Act, 2001. Tt does" not apply to customs duties. 


Initiated by the Council of Europe (CoE and the Organization for Economic Co- -operation and Development (OECD), the Convention 
has explicit provisions governing the privacy of | taxpayer information. Canada will evaluate any information to be shared with other 
participating countries to ensure the protection of confidential Canadian taxpayer information. While the Convention a = ensure 
that all Canadians will pay their fair share of eral taxes, it does not affect their rights under Canadian law. 


Under the Convention, participating countries benefit from three forms of administrative assistance: the exchange of jnternsdion: 
assistance in the Se of taxes; Ae ee! pe asmiuaee In signing the Convention, Canada has agreed ides to a tax 


access to ) Canadian bores aed courier pe oe well 
assistance in collection on a bilateral basis. _ 


The Government of Canada currently has 81. ney tax tteaties in force that provide for the chine of etpayer information. The 
Convention is a multilateral agreement that extends information sharing to a broader range of taxes (such as Gol. . 


The Convention will not come into” force until i Joanlarivese sarnendiments are. Lompieve: It will not result in Escaiagha administrative 
burden for businesses. 


The full text of the Convention i 1s: available on he CRA Web site bby clicking on “Other Conventions” at: WWw.cra.ge. caltreaties, 


‘Canada will not callens taxes s because we e prefer to continue to 0 negotiate 


Proposed Administrative Change — International Tax Shelter Information Centre 
Canada Revenue Agency news release, May 3, 2004: [See under ITA 237.1(1)“tax shelter” — ed.] 


8Part of Bill S-2, which received Royal Assent on December 12, 2002. Will replace the existing treaty. 
Will eventually replace the existing treaty. 
1Opart of Bill S-3, which received Royal Assent on June 29, 2000. 


l I Protocol. 
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INTERPRETATION ACT 


An Act respecting the Interpretation of Statutes and Regulations 


REVISED STATUTES OF CANADA 1985, CHAPTER I-21, as am. R.S.C. 1985, c. 11 (1st Supp.), s. 2; 
R.S.C. 1985, c. 27 (1st Supp.), s. 203; SOR/86-532; R.S.C. 1985, c. 27 (2nd Supp.), s..10; S.C. 1990, c. 17, s. 
26;.1992, c. 1; ss. 87-91; 1992) c. 47, :s. 79; 1992, c..51, s. 56; SOR/93-140; 1993, c. 28, s..78 (Sched. III, item 
82) [Amended 1998, c. 15, §:283,1999,..c...3,,(Sched,,, item -18).];'1993,c. 34, s. 88; 1993" c. 38,°s. 87; 1995. c. 
39, s. 174; SOR/95-366; 1996, c. 31, ss: 86-87; 1997, c. 39, s. 4; 1998, c. 30, s. 15(i);, 1999, c. 3, s. 71; 1999, 
C}, 28; sv168; 4999, .c.31..ss. 146; 147 (Fr:)3:2001,'c:.4, s. 8; 2002, Cardo Sst Ose dU A Cra Sense tly the 2003, Galas 

s. 224(z.43) [not yet in force]. 


Short Title ment, whether enacted before or after the commencement 
of this Act. 


1. Short title — This Act may be cited as the Int ta- Uy hes . 
san er eTele) FOOh sagt snot (2) Application to this Act — The provisions of this 


Act apply to the interpretation of this Act. 


Interpretation (3) Rules of construction not excluded — Nothing 
it £0 ; in this Act excludes the application to an enactment of a 
2. (1) Definitions — In this Act, rule of construction applicable to that enactment and not 


“Act” means an Act of Parliament: inconsistent with this Act. 


“enact” includes to issue, make or establish; Enacting Clause of Acts 


“enactment” means an Act or regulation or any portion 
of an Act or regulation; 4. (1) Enacting clause — The enacting clause of an 


“public officer” includes any person in the public service | “¢t may be in the following form: 
of Canada who is authorized by or under an enactment to 
do or enforce the doing of an act or thing or to exercise a 
power, or on whom a duty is imposed by or under an 
enactment; 


“Her Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, en- 
acts as follows:”. 


(2) Order of clauses — The enacting clause of an Act 
shall follow the preamble, if any, and the various provi- 
sions within the purview or body of the Act shall follow 
in a concise and enunciative form. 


Proposed Amendment: — 2(1) “public officer” 


Application: Ss. C. 2003, c. 22 (Bill C 25), para. 224(2. 43), will replace 

“public service of Canada” with “federal public administration” in the def- 
inition “public officer” in subsec. 2(1), in force on a _ to be fixed by 
order of the Governor in Council. 


“regulation” includes an order, regulation, rule, rule of Operation 
court, form, tariff of costs or fees, letters patent, commis- 
sion, warrant, proclamation, by-law, resolution or other Royal Assent 
instrument issued, made or established 


(a) in the execution of a power conferred by or under | 5, (1) Royal Assent — The Clerk of the Parliaments 


the authority of an Act, or shall endorse on every Act, immediately after its title, the 

(b) by or under the authority of the Governor in day, month and year when the Act was assented to in Her 

Council; Majesty’s name and the endorsement shall be a part of the 
Act. 


‘“‘repeal’”’ includes revoke or cancel. 
(2) Date of commencement — If no date of com- 
mencement is provided for in an Act, the date of com- 
mencement of that Act is the date of assent to the Act. 


(2) Expired and replaced enactments — For the 
purposes of this Act, an enactment that has been replaced 
is repealed and an enactment that has expired, lapsed or 
otherwise ceased to have effect is deemed to have been 
Sere Ss 


(3) Commencement provision — Where an Act con- 
tains a provision that the Act or any portion thereof is to 
1999 (the date of Roya al Assent). It formerly reac: the Act, that provision is deemed to have come into force 


(2) For the purposes of this Act, an enactment that has been re- on the date of assent to the Act. 
placed, has expired, lapsed or otherwise ceased to have effect is 
SR UBAHE. BPRR Eepated (4) Commencement when no date fixed — Where 
DEB an Act provides that certain provisions thereof are to 
Application come or are deemed to have come into force on a day 


other than the date of assent to the Act, the remaining pro- 
3. (1) Application — Every provision of this Act ap- | visions of the Act are deemed to have come into force on 
plies, unless a contrary intention appears, to every enact- | the date of assent to the Act. 
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S. 6(1) 
Day Fixed for Commencement or Repeal 


6. (1) Operation when date fixed for 
commencement or repeal — Where an enactment is 
expressed to come into force on a particular day, it shall 
be construed as coming into force on the expiration of the 
previous day; and where an enactment is expressed to ex- 
pire, lapse or otherwise cease to have effect on a particu- 
lar day, it shall be construed as ceasing to have effect 
upon the commencement of the following day. 


(2) When no date fixed — Every enactment that is not 
expressed to come into force on a particular day shall be 
construed as coming into force 


(a) in the case of an Act, on the expiration of the day 
immediately before the day the Act was assented to in 
Her Majesty’s name; 


(b) in the case of a regulation, on the expiration of the 
day immediately before the day the regulation was 
registered pursuant to section 6 of the Statutory Instru- 
ments Act or, if the regulation is of a class that is ex- 
empted from the application of subsection 5(1) of that 
Act, on the expiration of the day immediately before 
the day the regulation was made. 


(3) Judicial notice — Judicial notice shall be taken of a 
day for the coming into force of an enactment that is fixed 
by a regulation that has been published in the Canada 
Gazette. 


Regulation Prior to Commencement 


7. Preliminary proceedings — Where an enactment is 
not in force and it contains provisions conferring power to 
make regulations or do any other thing, that power may, 
for the purpose of making the enactment effective on its 
commencement, be exercised at any time before its com- 
mencement, but a regulation so made or a thing so done 
has no effect until the commencement of the enactment, 
except in so far as may be necessary to make the enact- 
ment effective on its commencement. 


Territorial Operation 


8. (1) Territorial operation — Every enactment applies 
to the whole of Canada, unless a contrary intention is ex- 
pressed in the enactment. 


(2) Amending enactment — Where an enactment that 
does not apply to the whole of Canada is amended, no 
provision in the amending enactment applies to any part 
of Canada to which the amended enactment does not ap- 
ply, unless it is provided in the amending enactment that 
it applies to that part of Canada or to the whole of 
Canada. 


(2.1) Exclusive economic zone of Canada — Every 
enactment that applies in respect of exploring or exploit- 
ing, conserving or managing natural resources, whether 
living or non-living, applies, in addition to its application 
to Canada, to the exclusive economic zone of Canada, un- 
less a contrary intention is expressed in the enactment. 


(2.2) Continental shelf of Canada — Every enact- 
ment that applies in respect of exploring or exploiting nat- 
ural resources that are 


(a) mineral or other non-living resources of the seabed 
or subsoil, or 
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(b) living organisms belonging to sedentary species, 
that is to say, organisms that, at the harvestable stage, 
either are immobile on or under the seabed or are una- 
ble to move except in constant physical contact with 
the seabed or subsoil 


applies, in addition to its application to Canada, to the 
continental shelf of Canada, unless a contrary intention is 
expressed in the enactment. 


(3) Extra-territorial operation — Every Act now in 
force enacted prior to December 11, 1931 that expressly 
or by necessary or reasonable implication was intended, 
as to the whole or any part thereof, to have extra-territo- 
rial operation shall be construed as if, at the date of its 
enactment, the Parliament of Canada had full power to 
make laws having extra-territorial operation as provided 
by the Statute of Westminster, 1931. 


History: Subsecs. 8(2.1) and (2.2) added by 1996, c. 31,s. 87, proclaimed 
in force January 31, 1997 (SI/97-21). 


Rules of Construction 
Property and Civil Rights 


8.1 Duality of legal traditions and application of 
provincial law — Both the common law and the civil 
law are equally authoritative and recognized sources of 
the law of property and civil rights in Canada and, unless 
otherwise provided by law, if in interpreting an enactment 
it is necessary to refer to a province’s rules, principles or 
concepts forming part of the law of property and civil 
rights, reference must be made to the rules, principles and 
concepts in force in the province at the time the enact- 
ment is being applied. 


1.T. Technical News: No. 22 (international taxation). 


History: The heading “Property and Civil Rights” and s. 8.1 added by 
2001, c. 4, s. 8, proclaimed in force June 1, 2001 (P.C. 2001-956). 


8.2 Terminology — Unless otherwise provided by law, 
when an enactment contains both civil law and common 
law terminology, or terminology that has a_ different 
meaning in the civil law and the common law, the civil 
law terminology or meaning is to be adopted in the Prov- 
ince of Quebec and the common law terminology or 
meaning is to be adopted in the other provinces. 


History: S. 8.2 added by 2001, c. 4, s. 8, proclaimed in force June 1, 2001 
(P.C. 2001-956). 


Private Acts 


9. Provisions in Private Acts — No provision in a 
private Act affects the rights of any person, except as 
therein mentioned or referred to. 


Law Always Speaking 


10. Law always speaking — The law shall be consid- 
ered as always speaking, and where a matter or thing is 
expressed in the present tense, it shall be applied to the 
circumstances as they arise, so that effect may be given to 
the enactment according to its true spirit, intent and 
meaning. 
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Imperative and Permissive Construction 


11. “Shall” and “may” — The expression “shall” is to 
be construed as imperative and the expression “may” as 
permissive. 


Enactments Remedial 


12. Enactments deemed remedial — Every enact- 
ment is deemed remedial, and. shall. be given such fair, 
large and liberal construction and interpretation as. best 
ensures the attainment of its objects. 


Preambles and Marginal Notes 


13. Preamble — The preamble of an enactment shall be 
read as a part of the enactment intended to assist in ex- 
plaining its purport and object. 


14. Marginal Notes and historical references — 
Marginal notes and references to former enactments that 
-appear after the end of a section or other division in an 
enactment form no part of the enactment, but are inserted 
for convenience of reference only. 


Application of Interpretation Provisions 


15. (1) Application of _ definitions and 
interpretation provisions — Definitions or rules of 
interpretation in an enactment apply to all the provisions 
of the enactment, including the provisions that contain 
those definitions or rules of interpretation. 


(2) Interpretation sections subject to excep- 
tions — Where an enactment contains an interpretation 
section or provision, it shall be read and construed 


(a) as being applicable only if a contrary intention 
does not appear, and 


(b) as being applicable to all other enactments relating 
to the same subject-matter unless a contrary intention 
appears. 


16. Words in regulations — Where an enactment con- 
fers power to make regulations, expressions used in the 
regulations have the same respective meanings as in the 
enactment conferring the power. 


Her Majesty 


17. Her Majesty not bound or affected unless 
stated — No enactment is binding on Her Majesty or af- 
fects Her Majesty’s rights or prerogatives in any manner, 
except as mentioned or referred to in the enactment. 


Related Provisions: ITA 27— Application of ITA to Crown 


corporations. 
Proclamations 


18. (1) Proclamation — Where an enactment authorizes 
the issue of a proclamation, the proclamation shall be un- 
derstood to be a proclamation of the Governor in Council. 


(2) Proclamation to be issued on advice — Where 
the Governor General is authorized to issue a proclama- 
tion, the proclamation shall be understood to be a procla- 
mation issued under an order of the Governor in Council, 


S. 21(1)(d) 


but it is not necessary to mention in the proclamation that 
it is issued under such an order. ) 


(3) Effective day of Proclamations — A proclama- 
tion that is issued under an order of the Governor in 
Council may purport to have been issued on the day of 
the order or on any subsequent day and, if so, takes effect 
on that day. 


Oaths 


19. (1) Administration of oaths — Where, by an en- 
actment or by a rule of the Senate or House of Commons, 
evidence under oath is authorized or required to be taken, 
or an oath is authorized or directed to be made, taken or 
administered, the oath may be administered, and a certifi- 
cate of its having been made, taken or administered may 
be given by 


(a) any person authorized by the enactment or rule to 
take the evidence; or 


(b) a judge of any court, a notary public, a justice of 
the peace or a commissioner for taking affidavits, hav- 
ing authority or jurisdiction within the place where the 
oath is administered. 


(2) Where justice of peace empowered — Where 
power is conferred on a justice of the peace to administer 
an oath or solemn affirmation or to take an affidavit or 
declaration, the power may be exercised by a notary pub- 
lic or a commissioner for taking oaths. 


Related Provisions: ITA 220(5) — Administration of oaths. 
Reports to Parliament 


20. Reports to Parliament — Where an Act requires a 
report or other document to be laid before Parliament and, 
in compliance with the Act, a particular report or docu- 
ment has been laid before Parliament at a session thereof, 
nothing in the Act shall be construed as requiring the 
same report or document to be laid before Parliament at 
any subsequent session. 


Corporations 


21. (1) Powers vested in Corporations — Words es- 
tablishing a corporation shall be construed 


(a) as vesting in the corporation power to sue and be 
sued, to contract and be contracted with by its corpo- 
rate name, to have a common seal and to alter or 
change it.at pleasure, to have perpetual succession, to 
acquire and hold personal property for the purposes 
for which the corporation is established and to alienate 
that property at pleasure; 


(b) in the case of a corporation having a name consist- 
ing of an English and a French form or a combined 
English and French form, as vesting in the corporation 
power to use either the English or the French form of 
its name or both forms and to show on its seal both the 
English and French forms of its name or have two 
seals, one showing the English and the other showing 
the French form of its name; 


(c) as vesting in a majority of the members of the cor- 
poration the power to bind the others by their acts; and 


(d) as exempting from personal liability for its debts, 
obligations or acts individual members of the corpora- 


2519 


S. 21(1)(d) 


tion who do not contravene the provisions of the en- 
actment establishing the corporation. 


(2) Corporate name — Where an enactment estab- 
lishes a corporation and in each of the English and French 
versions of the enactment the name of the corporation is 
in the form only of the language of that version, the name 
of the corporation shall consist of the form of its name in 
each of the versions of the enactment. 


(3) Banking business — No corporation is deemed to 
be authorized to carry on the business of banking unless 
that power is expressly conferred on it by the enactment 
establishing the corporation. 


Majority and Quorum 


22. (1) Majorities — Where an enactment requires or 
authorizes more than two persons to do an act or thing, a 
majority of them may do it. 


(2) Quorum of board, court, commission, etc. — 
Where an enactment establishes a board, court, commis- 
sion or other body consisting of three or more members, 
in this section called an “association”, 


(a) at a meeting of the association, a number of mem- 
bers of the association equal to, 


(1) if the number of members provided for by the 
enactment is a fixed number, at least one-half of 
the number of members, and 


(11) if the number of members provided for by the 
enactment is not a fixed number but is within a 
range having a maximum or minimum, at least 
one-half of the number of members in office if that 
number is within the range, 


constitutes a quorum; 


(b) an act or thing done by a majority of the members 
of the association present at a meeting, if the members 
present constitute a quorum, is deemed to have been 
done by the association; and 


(c) a vacancy in the membership of the association 
does not invalidate the constitution of the association 
or impair the right of the members in office to act, if 
the number of members in office is not less than a 
quorum. 


Appointment, Retirement and Powers of 
Officers 


23. (1) Public officers hold office during plea- 
sure — Every public officer appointed by or under the 
authority of an enactment or otherwise is deemed to have 
been appointed to hold office during pleasure only, unless 
it is otherwise expressed in the enactment, commission or 
instrument of appointment. 


(2) Effective day of appointments — Where an ap- 
pointment is made by instrument under the Great Seal, the 
instrument may purport to have been issued on or after 
the day its issue was authorized, and the day on which it 
so purports to have been issued is deemed to be the day 
on which the appointment takes effect. 


(3) Appointment or engagement otherwise than 
under great seal — Where there is authority in an en- 
actment to appoint a person to a position or to engage the 
services of a person, otherwise than by instrument under 
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the Great Seal, the instrument of appointment or engage- 
ment may be expressed to be effective on or after the day 
on which that person commenced the performance of the 
duties of the position or commenced the performance of 
the services, and the day on which it is so expressed.to be 
effective, unless that day is more than sixty days before 
the day on which the instrument is issued, is deemed to be 
the day on which the appointment or engagement takes 
effect. 


(4) Remuneration — Where a person is appointed to an 
office, the appointing authority may fix, vary or terminate 
that person’s remuneration. 


(5) Commencement of appointments or retire- 
ments — Where a person 1s appointed to an office effec- 
tive on a specified day, or where the appointment of a 
person is terminated effective on a specified day, the ap- 
pointment or termination is deemed to have been effected 
immediately on the expiration of the previous day. 


24. (1) Implied powers respecting public of- 
ficers — Words authorizing the appointment of a public 
officer to hold office during pleasure include, in the dis- 
cretion of the authority in whom the power of appoint- 
ment is vested, the power to 


(a) terminate the appointment or remove or suspend 
the public officer; 


(b) re-appoint or reinstate the public officer; and 


(c) appoint another person in the stead of, or to act in 
the stead of, the public officer. 


(2) Power to act for ministers — Words directing or 
empowering a minister of the Crown to do an act or thing, 
regardless of whether the act or thing is administrative, 
legislative or judicial, or otherwise applying to that min- 
ister as the holder of the office, include 


(a) a minister acting for that minister or, if the office is 
vacant, a minister designated to act in the office by or 
under the authority of an order in council; 


(b) the successors of that minister in the office; 
(c) his or their deputy; and 


(d) notwithstanding paragraph (c), a person appointed 
to serve, in the department or ministry of state over 
which the minister presides, in a capacity appropriate 
to the doing of the act or thing, or to the words so 
applying. 


(3) Restriction as to public servants — Nothing. in 
paragraph (2)(c) or (d) shall be construed as authorizing 
the exercise of any authority conferred on a minister to 


make a regulation as defined in the Statutory Instruments 
Act. 


(4) Successors to and deputy of public officer — 
Words directing or empowering any public officer, other 
than a minister of the Crown, to do any act or thing, or 
otherwise applying to the public officer by his name of 
office, include his successors in the office andhis or their 
deputy. 


(5) Powers of holder of public office — Where a 
power is conferred or a duty imposed on the holder of an 
office, the power may be exercised and the duty shall be 
performed by the person for the time being charged with 
the execution of the powers and duties of the office. 
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Evidence 


25. (1) Documentary evidence — Where an enact- 
ment provides that a document is evidence of a fact with- 
out anything in the context to indicate that the document 
is conclusive evidence, then, in any judicial proceedings, 
the document is admissible in. evidence and the fact is 
deemed to be established in the absence of any evidence 
to the contrary. 


(2) Queen’s printer — Every copy of an enactment 
having printed thereon what purports to be the name or 
title of the Queen’s Printer and Controller of Stationery or 
the Queen’s Printer is deemed to be a copy purporting to 
be printed by the Queen’s Printer for Canada. 


Computation of Time 


26. Time limits and holidays — Where the time lim- 
ited for the doing of a thing expires or falls on a holiday, 
the thing may be done on the day next following that is 
not a holiday. 


27. (1) Clear days — Where there is a reference to a 
number of clear days or “at least” a number of days be- 
tween two events, in calculating that number of days the 
days on which the events happen are excluded. 


(2) Not clear days — Where there is a reference to a 
number of days, not expressed to be clear days, between 
two events, in calculating that number of days the day on 
which the first event happens is excluded and the day on 
which the second event happens is included. 


(3) Beginning and ending of prescribed peri- 
ods — Where a time is expressed to begin or end at, on 
or with a specified day, or to continue to or until a speci- 
fied day, the time includes that day. 


(4) After specified day — Where a time is expressed to 
begin after or to be from a specified day, the time does 
not include that day. 


(5) Within a time — Where anything is to be done 
within a time after, from, of or before a specified day, the 
time does not include that day. 


28. Calculation of a period of months after or 
before a specified day — Where there is a reference 
to a period of time consisting of a number of months after 
or before a specified day, the period is calculated by 


(a) counting forward or backward from the specified 
day the number of months, without including the 
month in which that day falls; 


(b) excluding the specified day; and 


(c) including in the last month counted under para- 
graph (a) the day that has the same calendar number as 
the specified day or, if that month has no day with that 
number, the last day of that month. 


29. Time of the day — Where there is a reference to 
time expressed as a specified time of the day, the time is 
taken to mean standard time. 


30. Time when specified age attained — A person is 
deemed not to have attained a specified number of years 
of age until the commencement of the anniversary, of the 
same number, of the day of that person’s birth. 


S. 34(2) 
Miscellaneous Rules 


31. (1) Reference to magistrate, etc. — Where any- 
thing is required or authorized to be done by or before a 
judge, magistrate, justice of the peace, or any functionary 
or officer, it shall be done by or before one whose juris- 
diction or powers extend to the place where the thing is to 
be done. 


(2) Ancillary powers — Where power is given to a per- 
son, officer or functionary, to do or enforce the doing of 
any act or thing, all such powers as are necessary to en- 
able the person, officer or functionary to do or enforce the 
doing of the act or thing are deemed to be also given. 


(3) Powers to be exercised as required — Where a 
power is conferred or a duty imposed, the power may be 
exercised and the duty shall be performed from time to 
time as occasion requires. 


(4) Power to repeal — Where a power is conferred to 
make regulations, the power shall be construed as includ- 
ing a power, exercisable in the same manner and subject 
to the same consent and conditions, if any, to repeal, 
amend or vary the regulations and make others. 


32. Forms — Where a form is prescribed, deviations 
from that form, not affecting the substance or calculated 
to mislead, do not invalidate the form used. 


33. (1) Gender — Words importing female persons in- 
clude male persons and corporations and words importing 
male persons include female persons and corporations. 


(2) Number — Words in the singular include the plural, 
and words in the plural include the singular. 


(3) Parts of speech and grammatical forms — 
Where a word is defined, other parts of speech and gram- 
matical forms of the same word have corresponding 
meanings. 


Offences 


34. (1) Indictable and summary conviction of- 
fences — Where an enactment creates an offence, 


(a) the offence is deemed to be an indictable offence if 
the enactment provides that the offender may be pros- 
ecuted for the offence by indictment; 


(b) the offence is deemed to be one for which the of- 
fender is punishable on summary conviction if there is 
nothing in the context to indicate that the offence is an 
indictable offence; and 


(c) if the offence is one for which the offender may be 
prosecuted by indictment or for which the offender is 
punishable on summary conviction, no person shall be 
considered to have been convicted of an indictable of- 
fence by reason only of having been convicted of the 
offence on summary conviction. 


(2) Criminal Code to apply — All the provisions of 
the Criminal Code relating to indictable offences apply to 
indictable offences created by an enactment, and all the 
provisions of that Code relating to summary conviction 
offences apply to all other offences created by an enact- 
ment, except to the extent that the enactment otherwise 
provides. 
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(3) Documents similarly construed — In a commis- 
sion, proclamation, warrant or other document relating to 
criminal law or procedure in criminal matters 


(a) a reference to an offence for which the offender 
may be prosecuted by indictment shall be construed as 
a reference to an indictable offence; and 


(b) a reference to any other offence shall be construed 
as a reference to an offence for which the offender is 
punishable on summary conviction. 


Powers to Enter Dwelling-houses to 
Carry out Arrests 


34.1 Authorization to enter dwelling house — Any 
person who may issue a warrant to arrest or apprehend a 
person under any Act of Parliament, other than the Crimi- 
nal Code, has the same powers, subject to the same terms 
and conditions, as a judge or justice has under the Crimi- 
nal Code 


(a) to authorize the entry into a dwelling-house de- 
scribed in the warrant for the purpose of arresting or 
apprehending the person, if the person issuing the war- 
rant is satisfied by information on oath that there are 
reasonable grounds to believe that the person is or will 
be present in the dwelling-house; and 


(b) to authorize the entry into the dwelling-house with- 
out prior announcement if the requirement of subsec- 
tion 529.4(1) is met. 


Definitions 


35. (1) General definitions — In every enactment, 


**Act’’, as meaning an Act of a legislature, includes an or- 
dinance of the Northwest Territories and a law of the Leg- 
islature of Yukon or of the Legislature for Nunavut; 


History: The definition “Act” in subsec. 35(1) amended by 2002, c. 7, 
subsec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003-394). The 
definition formerly read: 


“Act”, as meaning an Act of a legislature, includes an ordinance of 
the Yukon Territory or of the Northwest Territories and a law made 
by the Legislature for Nunavut or continued by section 29 of the 
Nunavut Act; 


‘thank’? means a bank listed in Schedule I or II to the 
Bank Act; 


“British Commonwealth” or “British Commonwealth 
of Nations” has the same meaning as “Commonwealth”; 


“broadcasting” means any radiocommunication in which 
the transmissions are intended for direct reception by the 
general public; 


““Canada”’, for greater certainty, includes the internal wa- 
ters of Canada and the territorial sea of Canada; 


History: “Canada” added to subsec. 35(1) by 1996, c. 31, s. 88, pro- 
claimed in force January 31, 1997 (SI/97-21). 


‘Canadian waters” includes the territorial sea of Canada 
and the internal waters of Canada: 


History: “Canadian waters” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“Clerk of the Privy Council” or ‘Clerk of the Queen’s 
Privy Council’? means the Clerk of the Privy Council and 
Secretary to the Cabinet; 
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““commencement’’, when used with reference to an enact- 
ment, means the time at which the enactment comes into 
force; 


“Commonwealth” or “Commonwealth of Nations” 
means the association of countries named in the schedule; 


‘Commonwealth and Dependent Territories” means 
the several Commonwealth countries and their colonies, 
possessions, dependencies, protectorates, protected states, 
condominiums and trust territories; 


“contiguous zone’, 


(a) in relation to Canada, means the contiguous zone 
of Canada as determined under the Oceans Act, 


(b) in relation to any other state, means the contiguous 
zone of the other state as determined in accordance 
with international law and the domestic laws of that 
other state; 


History: “Contiguous zone” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


‘continental shelf’, 


(a) in relation to Canada, means the continental shelf 
of Canada as determined under the Oceans Act, and 


(b) in relation to any other state, means the continental 
shelf of the other state as determined in accordance 
with international law and the domestic laws of that 
other state; 


History: “Continental shelf’ added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“contravene” includes fail to comply with; 


“corporation” does not include a partnership that is con- 
sidered to be a separate legal entity under provincial law; 


‘“‘county”’ includes two or more counties united for pur- 
poses to which the enactment relates; 


“diplomatic or consular officer” includes an ambassa- 
dor, envoy, minister, chargé d’affaires, counsellor, secre- 
tary, attaché, consul-general, consul, vice-consul, pro- 
consul, consular agent, acting consul-general, acting con- 
sul, acting vice-consul, acting consular agent, high com- 
missioner, permanent delegate, adviser, acting high com- 
missioner, and acting permanent delegate; 


“exclusive economic zone’’, 


(a) in relation to Canada, means the exclusive eco- 
nomic zone of Canada as determined under the 
Oceans Act and includes the seabed and subsoil below 
that zone, and 


(b) in relation to any other state, means the exclusive 
economic zone of the other state as determined in ac- 
cordance with international law and the domestic laws 
of that other state; 


History: “Exclusive economic zone” added to subsec. 35(1) by 1996, c. 
31, s. 88, proclaimed in force January 31, 1997 (SI/97-21). 


‘Federal Court” — [Repealed] 


History: The definition “Federal Court” in subsec. 35(1) repealed by 
2002, c. 8, subsec. 151(1), proclaimed in force July 2, 2003 (P.C. 2003- 
721). The definition formerly read: 


“Federal Court” means the Federal Court of Canada; 


‘Federal Court—Appeal Division’ or ‘‘Federal Court 
of Appeal’ — [Repealed] 


History: The definition “Federal Court-Appeal Division” or “Federal 
Court of Appeal” in subsec. 35(1) repealed by 2002, c. 8, subsee. 151(1), 
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proclaimed in force July 2, 2003.(P.C. 2003-721). The definition formerly 
read: 


“Federal Court-Appeal Division” or “Federal,,Court: of Appeal” 
means that division of the Federal Court of Canada called the Fed- 
eral Court-Appeal Division or referred to as the Federal Court of 
Appeal by the Federal Court Act; 


“Federal Court-Trial Division” — [Repealed] 


History: The definition “Federal Court-Trial Division” in subsec. 35(1) 
repealed by 2002, c. 8, subsec. 151(1), proclaimed in force July 2, 2003 
(P.C. 2003-721). The definition formerly read: 


“Federal Court—Trial Division” means that division of the Federal 
Court of Canada so named by the Federal Court Act; 


“Governor”, “Governor General’: or “Governor of 
Canada” means the Governor General of Canada or other 
chief executive officer or administrator carrying on the 
Government of Canada on behalf and in the name of the 
Sovereign, by whatever title that officer is designated; 


“Governor General in Council’’.or “Governor in 
Council” means the Governor General of Canada acting 
by and with the advice of, or by and with the advice and 
consent of, or in conjunction with the Queen’s Privy 
-Council for Canada; 


“Great Seal’? means the Great Seal of Canada; 


“Her Majesty’, ‘His Majesty’, ‘“‘the Queen’, ‘“‘the 
King” or “‘the Crown” means the Sovereign of the 
United Kingdom, Canada and Her other Realms and Ter- 
ritories, and Head of the Commonwealth; 


‘“‘Her Majesty’s Realms and Territories” means all 
realms and territories under the sovereignty of Her 
Majesty; 


‘“‘herein”’ used in any section shall be understood to relate 
to the whole enactment, and not to that section only; 


“holiday” means any of the following days, namely, Sun- 
day; New Year’s Day; Good Friday; Easter Monday; 
Christmas Day; the birthday or the day fixed by procla- 
“mation for the celebration of the birthday of the reigning 
Sovereign!; Victoria Day; Canada Day; the first Monday 
in’ September, designated Labour Day; Remembrance 
Day; any day appointed by proclamation to be observed 
as a day of general prayer or mourning or day of public 
rejoicing or thanksgiving’; and any of the following addi- 
tional days, namely: 


(a) in any province, any day appointed by proclama- 
tion of the lieutenant governor of the province to be 
observed as a public holiday or as a day of general 
prayer or mourning or day of public rejoicing or 
thanksgiving within the province, and any day that is a 
non-juridical day by virtue of an Act of the legislature 
of the province, and 


(b) in any city, town, municipality or other organized 
district, any day appointed to be observed as a civic 
holiday by resolution of the council or other authority 
charged with the administration of the civic or munici- 
pal affairs of the city, town, municipality or district; 


‘internal waters’’, 


(a) in relation to Canada, means the internal waters of 
Canada as determined under the Oceans Act and in- 
cludes the airspace above and the bed and subsoil be- 
low those waters, and 
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(b) in relation to any other state; means the waters on 
the landward side of the baselines of the territorial sea 
of the other state; 


History: “Internal waters” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“legislative assembly”, “legislative council” or “‘legisla- 
ture” includes the Lieutenant Governor in Council and 
the Legislative Assembly of the Northwest Territories, as 
constituted before September 1, 1905, the Legislature of 
Yukon, the Commissioner in Council of the Northwest 
Territories, and the Legislature for Nunavut; 
History: The definition “legislative assembly”, “legislative council”, or 
“legislature” amended by 2002, c. 7, subsec. 188(1), proclaimed in force 
April 1, 2003 (P.C. 2003-394). The definition formerly read: 
“legislative assembly”, “legislative council” or “legislature” in- 
cludes the Lieutenant Governor in Council and the Legislative As- 
sembly of the Northwest Territories, as constituted before Septem- 
ber 1, 1905, the Commissioner in Council of the Yukon Territory, 
the Commissioner in Council of the Northwest Territories, and the 
Legislature for Nunavut; 


“lieutenant governor” means the lieutenant governor or 
other chief executive officer or administrator carrying on 
the government of the province indicated by the enact- 
ment, by whatever title that officer is designated, and in 
Yukon, the Northwest Territories and Nunavut means the 
Commissioner; 

History: The definition “lieutenant governor” amended by 2002, c. 7, 


subsec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003-394). The 
definition formerly read: 


“lieutenant governor” means the lieutenant governor or other chief 
executive officer or administrator carrying on the government of the 
province indicated by the enactment, by whatever title that officer is 
designated, and, in relation to the Yukon Territory, the Northwest 
Territories or Nunavut, means the Commissioner thereof; 


“lieutenant governor in council’? means the lieutenant 
governor acting by and with the advice of, by and with 
the advice and consent of, or in conjunction with, the ex- 
ecutive council of the province indicated by the enact- 
ment, and in Yukon, means the Commissioner of Yukon 
acting with the consent of the Executive Council of Yu- 
kon and, in the Northwest Territories and Nunavut, means 
the Commissioner; 

History: The definition “lieutenant governor in council’ amended by 
2002, c. 7, subsec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003- 
394). The definition formerly read: 


“lieutenant governor in council” means the lieutenant governor act- 
ing by and with the advice of, or by and with the advice and consent 
of, or in conjunction with the executive council of the province indi- 
cated by the enactment and, in relation to the Yukon Territory, the 
Northwest Territories or Nunavut, means the Commissioner thereof; 


‘local time’’, in relation to any place, means the time ob- 
served in that place for the regulation of business hours; 


‘“‘military” shall be construed as relating to all or any part 
of the Canadian Forces; 


“month” means a calendar month; 


‘“‘oath” includes a solemn affirmation or declaration when 
the context applies to any person by whom and to any 
case in which a solemn affirmation or declaration may be 
made instead of an oath, and in the same cases the expres- 
sion “‘sworn” includes the expression “‘affirmed” or 
“declared”; 


‘“‘Parliament’”? means the Parliament of Canada; 


IThe Monday immediately preceding May 25 (SOR/57-55, Canada Gazette, Part Il, February 27, 1957). 


The second Monday in October (SOR/57-56, Canada Gazette, Part Il, February 27, 1957), 
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‘‘person” or any word or expression descriptive of a per- 
son, includes a corporation; 


‘‘proclamation” means a proclamation under the Great 
Seal; 


‘‘province’’ means a province of Canada, and includes 
Yukon, the Northwest Territories and Nunavut; 
History: The definition “province” amended by 2002, c. 7, subsec. 


188(1), proclaimed in force April 1, 2003 (P.C. 2003-394). The definition 
formerly read: 


“province” means a province of Canada, and includes the Yukon 
Territory, the Northwest Territories and Nunavut; 


“radio” or ‘‘radiocommunication” means any transmis- 
sion, emission or reception of signs, signals, writing, 
images, sounds or intelligence of any nature by means of 
electromagnetic waves of frequencies lower than 3000 
GHz propagated in space without artificial guide; 


‘regular force’? means the component of the Canadian 
Forces that is referred to in the National Defence Act as 
the regular force; 


“reserve force’? means the component of the Canadian 
Forces that is referred to in the National Defence Act as 
the reserve force; 


“security” means sufficient security, and “sureties” 
means sufficient sureties, and when those words are used 
one person is sufficient therefor, unless otherwise ex- 
pressly required; 


“standard time’, except as otherwise provided by any 
proclamation of the Governor in Council that may be is- 
sued for the purposes of this definition in relation to any 
province or territory or any part thereof, means 


(a) in relation to the Province of Newfoundland, New- 
foundland standard time, being three hours and thirty 
minutes behind Greenwich time, 


(b) in relation to the Provinces of Nova Scotia, New 
Brunswick and Prince Edward Island, that part of the 
Province of Quebec lying east of the sixty-third merid- 
ian of west longitude, and that part of Nunavut lying 
east of the sixty-eighth meridian of west longitude, At- 
lantic standard time, being four hours behind Green- 
wich time, 


(c) in relation to that part of the Province of Quebec 
lying west of the sixty-third meridian of west longi- 
tude, that part of the Province of Ontario lying be- 
tween the sixty-eighth and the ninetieth meridians of 
west longitude, Southampton Island and the islands 
adjacent to Southampton Island, and that part of 
Nunavut lying between the sixty-eighth and the 
eighty-fifth meridians of west longitude, eastern stan- 
dard time, being five hours behind Greenwich time, 


(d) in relation to that part of the Province of Ontario 
lying west of the ninetieth meridian of west longitude, 
the Province of Manitoba, and that part of Nunavut, 
except Southampton Island and the islands adjacent to 
Southampton Island, lying between the eighty-fifth 
and the one hundred and second meridians of west 
longitude, central standard time, being six hours be- 
hind Greenwich time, 


(e) in relation to the Provinces of Saskatchewan and 
Alberta, the Northwest Territories and that part of 
Nunavut lying west of the one hundred and second 
meridian of west longitude, mountain standard time, 
being seven hours behind Greenwich time, 


Interpretation Act 


(f) in relation to the Province of British Columbia, Pa- 
cific standard time, being eight hours behind Green- 
wich time, and 


(g) in relation to Yukon, Yukon standard time, being 
nine hours behind Greenwich time; 
Proclamation re Nunavut: Para. (g) of the definition “standard time” 


amended by 2002, c. 7, subsec. 188(2), proclaimed in force April 1, 2003 
(P.C. 2003-394). Para. (g) formerly read: 


(g) in relation to the Yukon Territory, Yukon standard time, being 
nine hours behind Greenwich time; 


Pursuant to a proclamation of the Governor in Council issued May 2, 
2001, for the purpose of the definition of “standard time” in subsec. 35(1), 
“standard time”, as applied to Nunavut, means: 


(a) in relation to that part of Nunavut that is east of the 85th merid- 
ian of west longitude, and in Southampton Island and the islands 
adjacent to Southampton Island, Eastern Standard Time, being five 
hours behind Greenwich time; 


(b) in relation to that part of Nunavut that is between the 85th me- 
ridian of west longitude and the 102nd meridian of west longitude, 
except Southampton Island and the islands adjacent to Southampton 
Island and all areas lying within the Kitikmeot Region, Central 
Standard Time, being six hours behind Greenwich time; 


and 


(c) in relation to that part of Nunavut that is west of the 102nd me- 
ridian of west longitude, and all areas lying within the Kitikmeot 
Region, Mountain Standard Time, being seven hours behind Green- 
wich time. 


See SOR/2001-182, May 23, 2001, Canada Gazette, Part II, June 6, 2001. 


“statutory declaration” means a solemn declaration 
made pursuant to section 41 of the Canada Evidence Act; 


‘‘superior court’? means 


(a) in the Province of Prince Edward Island or New- 
foundland, the Supreme Court, 


(a.1) in the Province of Ontario, the Court of Appeal 
for Ontario and the Superior Court of Justice, 


(b) in the Province of Quebec, the Court of Appeal 
and the Superior Court in and for the Province, 


(c) in the Province of New Brunswick, Manitoba, Sas- 
katchewan or Alberta, the Court of Appeal for the 
Province and the Court of Queen’s Bench for the 
Province, 


(d) in the Provinces of Nova Scotia and British Co- 
lumbia, the Court of Appeal and the Supreme Court of 
the Province, and 


(e) the Supreme Court of Yukon, the Supreme Court 
of the Northwest Territories and the Nunavut Court of 
Justice, ; 


and includes the Supreme Court of Canada, the Federal 
Court of Appeal, the Federal Court and the Tax Court of 
Canada; 

History: The closing words of the definition “superior court” in subsec. 


35(1) amended by 2002, c. 8, subsec. 151(2), proclaimed in force July 2, 
2003 (P.C. 2003-721). The closing words formerly read: 


and includes the Supreme Court of Canada and the Federal Court 
of Canada; 


Para. (e) of the definition “superior court’ amended by 2002, c. 7, subsec. 
188(3), proclaimed in force April 1, 2003 (P.C. 2003-394). Para..(e) for- 
merly read: 


(e) in the Yukon Territory or the Northwest Territories, the Supreme 
Court of the territory, and in Nunavut, the Nunavut Court of Justice; 


‘*telecommunications” means the emission, transmission 
or reception of signs, signals, writing, images, sounds or 
intelligence of any nature by wire, cable, radio, optical or 
other electromagnetic system, or by any similar technical 
system; 
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“territorial sea’, 


(a) in relation to Canada, means the territorial sea of 
Canada as determined under the Oceans Act and in- 
cludes the airspace above and the seabed and subsoil 
below that sea, and | 


(b) in relation to any other state, means the territorial 
sea of the other state as determined in accordance with 
international law and the domestic laws of that other 
state; 


History: “Territorial sea” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“territory”? means Yukon, the Northwest Territories and 
Nunavut; 


History: The definition “territory” amended by 2002, c. 7, subsec. 188(1), 
proclaimed in force April 1, 2003 (P.C. 2003-394). The definition for- 
merly read: 


“territory” means the Yukon Territory, the Northwest Territories 
and, after section 3 of the Nunavut Act comes into force, Nunavut. 


“‘two justices” means two or more justices of the peace, 
assembled or acting together; 


“United Kingdom” means the United Kingdom of Great 
Britain and Northern Ireland; : 


‘United States’? means the United States of America; 


“writing”, or any term of like import, includes words 
printed, typewritten, painted, engraved, lithographed, 
photographed or represented or reproduced by any mode 
of representing or reproducing words in visible form. 


(2) Governor in Council may amend schedule — 
The Governor in Council may, by order, amend the 
schedule by adding thereto the name of any country rec- 
ognized by the order to be a member of the Common- 
wealth or deleting therefrom the name of any country rec- 
ognized by the order to be no longer a member of the 
~ Commonwealth. 


36. Construction of “telegraph” — The expression 
“telegraph” and its derivatives, in an enactment or in an 
Act of the legislature of any province enacted before that 
province became part of Canada on any subject that is 
within the legislative powers of Parliament, are deemed 
not to include the word “telephone” or its derivatives. 


37. (1) Construction of “year” — The expression 
“year” means any period of twelve consecutive months, 
except that a reference 


(a) to a “calendar year” means a period of twelve con- 
secutive months commencing on January 1; 


(b) to a “financial year” or “fiscal year” means, in re- 
lation to money provided by Parliament, or the Con- 
solidated Revenue Fund, or the accounts, taxes or fi- 
nances of Canada, the period beginning on April | in 
one calendar year and ending on March 31 in the next 
calendar year; and 


(c) by number to a Dominical year means the period of 
twelve consecutive months commencing on January | 
of that Dominical year. 


(2) Governor in Council may define year — Where 
in an enactment relating to the affairs of Parliament or the 
Government of Canada there is a reference to a period of 
a year without anything in the context to indicate beyond 
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doubt whether a financial or fiscal year, any period of 
twelve consecutive months or a period of twelve consecu- 
tive months commencing on January | is intended, the 
Governor in Council may prescribe which of those peri- 
ods of twelve consecutive months shall constitute a year 
for the purposes of the enactment. 


38. Common names — The name commonly applied 
to any country, place, body, corporation, society, officer, 
functionary, person, party or thing means the country, 
place, body, corporation, society, officer, functionary, 
person, party or thing to which the name is commonly ap- 
plied, although the name is not the formal or extended 
designation thereof. 


39, (1) Affirmative and negative resolutions — In 
every Act 


(a) the expression “subject to affirmative resolution of 
Parliament”, when used in relation to any regulation, 
means that the regulation shall be laid before Parlia- 
ment within fifteen days after it is made or, if Parlia- 
ment is not then sitting, on any of the first fifteen days 
next thereafter that Parliament is sitting and shall not 
come into force unless and until it is affirmed by a res- 
olution of both Houses of Parliament introduced and 
passed in accordance with the rules of those Houses; 


(b) the expression “subject to affirmative resolution of 
the House of Commons”, when used in relation to any 
regulation, means that the regulation shall be laid 
before the House of Commons within fifteen days af- 
ter it is made or, if the House is not then sitting, on 
any of the first fifteen days next thereafter that the 
House is sitting and shall not come into force unless 
and until it is affirmed by a resolution of the House of 
Commons introduced and passed in accordance with 
the rules of that House; 


(c) the expression “subject to negative resolution of 
Parliament”, when used in relation to any regulation, 
means that the regulation shall be laid before Parlia- 
ment within fifteen days after it is made or, if Parlia- 
ment is not then sitting, on any of the first fifteen days 
next thereafter that Parliament is sitting and may be 
annulled by a resolution of both Houses of Parliament 
introduced and passed in accordance with the rules of 
those Houses; and 


(d) the expression “subject to negative resolution of 
the House of Commons”, when used in relation to any 
regulation, means that the regulation shall be laid 
before the House of Commons within fifteen days af- 
ter it is made or, if the House is not then sitting, on 
any of the first fifteen days next thereafter that Parlia- 
ment is sitting and may be annulled by a resolution of 
the House of Commons introduced and passed in ac- 
cordance with the rules of that House. 


(2) Effect of negative resolution — Where a regula- 
tion is annulled by a resolution of Parliament or of the 
House of Commons, it is deemed to have been revoked 
on the day the resolution is passed and any law that was 
revoked or amended by the making of that regulation is 
deemed to be revived on the day the resolution is passed, 
but the validity of any action taken or not taken in com- 
pliance with a regulation so deemed to have been revoked 
shall not be affected by the resolution. 
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References and Citations 


40. (1) Citation of enactment — In an enactment or 
document 


(a) an Act may be cited by reference to its chapter 
number in the Revised Statutes, by reference to its 
chapter number in the volume of Acts for the year or 
regnal year in which it was enacted or by reference to 
its long title or short title, with or without reference to 
its chapter number; and 


(b) a regulation may be cited by reference to its long 
title or short title, by reference to the Act under which 
it was made or by reference to the number or designa- 
tion under which it was registered by the Clerk of the 
Privy Council. 


(2) Citation includes amendment — A citation of or 
reference to an enactment is deemed to be a citation of or 
reference to the enactment as amended. 


41. (1) Reference to two or more parts, etc. — A 
reference in an enactment by number or letter to two or 
more parts, divisions, sections, subsections, paragraphs, 
subparagraphs, clauses, subclauses, schedules, appendices 
or forms shall be read as including the number or letter 
first mentioned and the number or letter last mentioned. 


(2) Reference in enactments to parts, etc. — A ref- 
erence in an enactment to. a part, division, section, sched- 
ule, appendix or form shall be read as a reference to a 
part, division, section, schedule, appendix or form of the 
enactment in which the reference occurs. 


(3) Reference in enactment to subsections, 
etc. — A reference in an enactment to a subsection, para- 
graph, subparagraph, clause or subclause shall be read as 
a reference to a subsection, paragraph, subparagraph, 
clause or subclause of the section, subsection, paragraph, 
subparagraph or clause, as the case may be, in which the 
reference occurs. 


(4) Reference to regulations — A reference in an en- 
actment to regulations shall be read as a reference to regu- 


lations made under the enactment in which the reference | 


OCCUIS. 


(5) Reference to another enactment — A reference 
in an enactment by number or letter to any section, sub- 
section, paragraph, subparagraph, clause, subclause or 
other division or line of another enactment shall be read 
as a reference to the section, subsection, paragraph, sub- 
paragraph, clause, subclause or other division or line of 
such other enactment as printed by authority of law. 


Repeai and Amendment 


42. (1) Power of repeal or amendment reserved — 
Every Act shall be so construed as to reserve to Parlia- 
ment the power of repealing or amending it, and of revok- 
ing, restricting or modifying any power, privilege or ad- 
vantage thereby vested in or granted to any person. 


(2) Amendment or repeal at same session — An 
Act may be amended or repealed by an Act passed in the 
same session of Parliament. 


(3) Amendment part of enactment — An amending 
enactment, as far as consistent with the tenor thereof, 
shall be construed as part of the enactment that it amends. 


Interpretation Act 


43. Effect of repeal — Where an enactment is repealed 
in whole or in part, the repeal does not 


(a) revive any enactment or anything not in force or 
existing at the time when the repeal takes effect, 


(b) affect the previous operation of the enactment so 
repealed or anything duly done or suffered thereunder, 


(c) affect any. right, privilege, obligation or liability ac- 
quired, accrued, accruing or incurred under the enact- 
ment so repealed, 


(d) affect any offence committed against or contraven- 

tion of the provisions of the enactment so repealed, or 

any punishment, penalty or forfeiture incurred under 
the enactment so repealed, or 


(e) affect any investigation, legal proceeding or rem- 
edy in respect of any right, privilege, obligation or lia- 
bility referred to in paragraph (c) or in respect of any 
punishment, penalty or forfeiture referred to in para- 
graph (d), : 
and an investigation, legal proceeding or remedy as de- 
scribed in paragraph (e) may be instituted, continued or 
enforced, and the punishment, penalty. or forfeiture. may 
be imposed as if the enactment had not been so repealed. 


44, Repeal and substitution — Where an enactment, 
in this section called the “former enactment’, is repealed 
and another enactment, in this section called the “new en- 
actment’’, is substituted therefor, 


(a) every person acting under the former enactment 
shall continue to act, as if appointed. under. the new en- 
actment, until another is appointed in the stead of that 
person; , 


(b) every bond and security given by a person ap- 
pointed under the former enactment remains in force, 
and all books, papers, forms and things made or used 
under the former enactment shall continue to be used 
as before the repeal in so far as they are consistent 
with the new enactment; 


(c) every proceeding taken under the former enact- 
ment shall be taken up and continued under and in 
conformity with the new enactment in so far as it may 
be done consistently with the new enactment; 


(d) the procedure established by the new enactment 
shall be followed as far as it can be adapted thereto 


(i) in the recovery or enforcement of fines, penal- 
ties and forfeitures imposed under the former 
enactment, 


(ii) in the enforcement of rights, existing or accru- 
ing under the former enactment, and 


(iii). in a proceeding in relation to matters that have 
happened before the repeal; 


(e) when any punishment, penalty or forfeiture is re- 
duced or mitigated by the new enactment, the punish- 
ment, penalty or forfeiture if imposed or adjudged af- 
ter the repeal shall be reduced or mitigated 
accordingly; , 

(f) except to the extent that the provisions of the new 
enactment are not in substance the same as those of 
the former enactment, the new enactment shall not be 
held to operate as new law, but shall be construed and 
have effect as a consolidation and as declaratory of the 
law as contained.in the.former enactment; 


(g) all regulations made under the repealed enactment 
remain in force and are deemed to have been made 
under the new enactment, in so far as they are not in- 
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Schedule 


consistent with the new enactment, until they are re- 
pealed or others made in their stead; and 


(h) any reference in an unrepealed enactment to the 
former enactment shall, with respect to a subsequent 
transaction, matter or thing, be read and construed as a 
reference to the provisions of the new enactment relat- 
ing to the same subject-matter as the former enact- 
ment, but where there are no provisions in the new en- 
actment relating to the same subject-matter, the former 
enactment shall be read as unrepealed in so far as is 
necessary to maintain or give effect to the unrepealed 
enactment. 


45. (1) Repeal does not imply enactment was in 
force — The repeal of an enactment in whole or in part 
shall not be deemed to be or to involve a declaration that 
the enactment was previously in force or was considered 
by Parliament or other body or person by whom the en- 
actment was enacted to have been previously in force. 


(2) Amendment does not imply change in law — 
The amendment of an enactment shall not be deemed to 
-be or to involve a declaration that the law under that en- 
actment was or was considered by Parliament or other 
body or person by whom the enactment was enacted to 
have been different from the law as it 1s under the enact- 
ment as amended. 


(3) Repeal does not declare previous law — The 
repeal or amendment of an enactment in whole or in part 
shall not be deemed to be or to involve any declaration as 
to the previous state of the law. 


(4) Judicial construction not adopted — A re-en- 
actment, revision, consolidation or amendment of an en- 
actment shall not be deemed to be or to involve an adop- 
tion of the construction that has by judicial decision or 
otherwise been placed on the language used in the enact- 
ment or on similar language. 


Demise of Crown 


46. (1) Effect of demise — Where there is a demise of 
the Crown, 


(a) the demise does not affect the holding of any office 
under the Crown in right of Canada; and 


(b) it is not necessary by reason of such demise that 
the holder of any such office again be appointed 
thereto or, having taken an oath of office or allegiance 
before the demise, again take that oath. 


(2) Continuation of proceedings — No writ, action 
or other process or proceeding, civil or criminal, in or is- 
suing out of any court established by an Act is, by reason 
of a demise of the Crown, determined, abated, discontin- 
ued or affected, but every such writ, action, process or 
proceeding remains in full force and may be enforced, 
carried on or otherwise proceeded with or completed as 
though there had been no such demise. 
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(section 35 “Commonwealth ’”’) 


Antigua and Barbuda 
Australia 

The Bahamas 
Bangladesh 
Barbados 

Belize 

Botswana 

Brunei Darussalam 
Canada 

Cyprus 

Dominica 

Fiji 

Gambia 

Ghana 

Grenada 

Guyana 

India 

Jamaica 

Kenya 

Kiribati 

Lesotho 

Malawi 

Malaysia 

Maldives 

Malta 

Mauritius 

Nauru 

New Zealand 
Nigeria 

Pakistan 

Papua New Guinea 
St. Christopher and Nevis 
St. Lucia 

St. Vincent and the Grenadines 
Seychelles 

Sierra Leone 
Singapore 
Solomon Islands 
South Africa 

Sri Lanka 
Swaziland 
Tanzania 

Tonga 

Trinidad and Tobago 
Tuvalu 

Uganda 

United Kingdom 
Vanuatu 

Western Samoa 
Zambia 

Zimbabwe 
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TOPICAL INDEX 


Note: References are to sections of the Income Tax Act. “Reg.” references are to the Income Tax Regulations. 
“Reg. Sch. II:Cl.” are references to the capital cost allowance Classes in Schedule II of the Income Tax 
Regulations, reproduced at the end of the Regulations. “ITAR” references are to the Income Tax Application 
Rules, reproduced after the text of the Income Tax Act. 


A 
ABIL, see Allowable business investment loss 
ACB, see Adjusted cost base 
ACB reduction 
¢ defined, for small business investment capital gain 
rollover, 44.1(1) 
AFB, see Authorized foreign bank 
AMT (Alternative Minimum Tax), see Minimum tax 
APA, see Advance Pricing Agreement 
AVC, see Additional voluntary contribution (AVC) [to 
-pension plan] 
Abatement of tax 
* corporations, 124(1) 
e* manufacturing and processing credit, 125.1 
ee small business deduction, 125 
¢ individuals, re provincial schooling allowance, 
120(2), a6401 
Abeyance letter, 225.1(5) 
Aboriginal peoples, see Indians 
Absconding taxpayer, 226 
Acceleration clause exercised by creditor, 20(1)(n) 
Access road 
¢ access rights to, 13(7.5)(c) 
* forest, Ree sch. IT:Cl.: 10(p) 


Accident claims, see also Accident insurance plan 

¢ motor vehicle, payments exempt, 81(1)(q), Reg. 6501 

Accident insurance plan 

¢ death coverage is not group life insurance, Reg. 
2700(2) 

¢ employer’s contribution not a taxable benefit, 
6(1)(a)G) 

° eye to employee under, taxable, 6(1)(f), ITAR 


Accountant, see also Professional practice 

e penalty for misrepresentation by, 163.2 

Accounting 

¢ accrual method for profession, 34 

¢ branch . 

ee insurer, by, 138(9) 

ee 1975 election deficiency, defined, 138(12)*1975 

branch accounting election deficiency” 

¢ cash method for farmers, etc., 28(1)—(3) 

¢ consolidation method prohibited, 61.3(1)(b)C(), 
248(24) 

* equity method prohibited, 61.3(1)(b)C(), 248(24) 

Accounts 

contingent, limitation on deductibility, 18(1)(e) 

factoring of, see Factoring of accounts 

penalty for failure to keep, 238(1), 239(1)(b) 

receivable, see Accounts receivable 

separate, for tax deductions 

¢ penalty for default, 238(1) 

tax, transfers of payments among, 211.2 

to be kept, 230(1) 


Accounts receivable 

e bad, see Bad debt 

* ceasing to carry on business, on, 28(5) 

¢ doubtful, reserve for, 12(1)(d), 20(1)() 

e factoring of, see Factoring of accounts 

e sale of,-22 

Accredited film or video production certificate, 

125. 5(1) 

Accredited production 

¢ defined, for film/video production services credit, 
125.5(1), Reg. 9300 

Accrual method of reporting income 

¢ income not previously included, ITAR 17(5) 

e professional business from, 34 

Accrued interest, see Interest (monetary): accrued 

Accrued return (from specified debt obligation) 

e defined, Reg. 9102(1), (3) 

Accumulated income payment, see Registered 

education savings plan: Accumulated income payment 

Accumulated 1968 deficit 

e defined, 219(7) 

Accumulated overpayment amount 

e defined, for corporate interest offset, 161.1(1) 

Accumulated PSPA 

¢ defined, Reg. 8303(1)(a), 8303(2) 

Accumulated underpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Accumulating fund 

¢ computation of, Reg. 307 

e defined, Reg. 307 

Accumulating income (of trust) 

¢ defined, 108(1) 

e election re, see Preferred beneficiary: election 

Accumulation of property 

e by registered charity, 149.1(8), (9) 

Acquired for consideration 

e meaning of, 108(7) 

Acquiror (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange” (b) 

Acquisition costs 

e of insurance policy, defined, Reg. 1408(1) 

Acquisition of control, see Control of corporation: 

change of 

Act, see also Legislation 

¢ defined, Interpretation Act s. 35(1) 


Acting services, see Actor 


Action, see also Offences 

¢ defined, 222(1) 

e none for withholding taxes, 227(1) 

e recovery of tax by Crown, for, 222(2) 


Active Bioteck spinoff, Reg. 5600 
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Active business, see also Small business deduction 

* corporation, see Active business corporation 

¢ defined, 95(1), 125(7)‘‘active business” 
125(7)“income of the corporation” 248(1), Reg. 
5907(1) 

* income from 


¢ defined, 95(1), 125(7)“‘income of the corporation 
for the year from an active business” 


e* foreign affiliates, 95(1), 95(2)(a) 
ee investment income from associated corporation, 
deemed to be, 129(6) 

¢ income incident or pertaining to, 
129(4)“‘income’’(b)(11) 

Active business corporation 

¢ defined, for small business investment capital gain 
rollover, 44.1(¢1), (10) : 

Active member 

¢ defined, Reg. 8306(4)(a), 8500(1) 

Active partner, see Partner 

Actively traded, see Widely held and actively traded 


Actor 

* deduction from employment income, 8(1)(q) 

e non-resident 

ee deferred payment by actor’s corporation, 115(2.2) 

ee election to be taxed under Part I, 216.1 

ee income excluded from Part I unless election filed, 
1A iets} 

ee¢ tax return not required unless election filed, 
150(1)(a)(i)(B) 

ee withholding tax on acting services, 212(5.1)—(5.3) 


Actor payment, defined, 212(5.2) 


Actuarial liability (of insurer, re unpaid claim) 

¢ deduction for unpaid claim, based on, Reg. 1400(e), 
(e.1) [repealed] 

e defined, Reg. 1404(2) [repealed] 

Actuarial report, for registered pension plan, 

147.2(3), Reg. 8410 

Actuarial surplus . 

¢ no transfer from RPP on death, 147.3(7)(a) 

* no transfer to money-purchase RPP, RRSP or RRIF, 
147.3(4)(a) 

e no transfer to spouse on marriage breakdown, 
147.3(5)(a) 

¢ transfer of, 609.01), 147.3(4.1) 

Additional tax 

¢ clawback of OAS, 180:2 

* income not earned in a province,, 120(1) 


*¢ minimum tax and, 120(4)“tax otherwise payable 
under this Part” 


e non-Canadian corporations carrying on business in 
Canada, 219 


ee limitations on, 219.2 

* surtax, see Surtax 

sn voluntary contribution (AVC) [to pension 

plan 

e defined, 248(1) 

¢ past service, undeducted 

ee refund, 60.2(1) 

Address 

¢ changing, deduction for costs, 62(3)(h) 

Adjusted allocable tax 

¢ amount prescribed, FAPI rules,, Reg. 5912(2), 
5913(2) 

¢ refund, see Adjusted allocable tax refund 

Adjusted allocable tax refund 

* amount prescribed, FAPI rules, Reg. 5914(2) 


Adjusted business income 
¢ application in calculation of M&P credit, Reg. 5200, 
5201 


¢ defined, Reg. 5202, 5203(1) 

Adjusted cost base, see also Property 

e bond or debt obligation, 53(1)(g), (g.1), 53(2)(), 
(1.1), (q) 

* capital interest in trust, 94(5) [to be repealed], 
~53(1)cm.1), 53(2)(w) 


* computing 


ee amounts to be added, 53(1) 

*¢ amounts to be deducted, 53(2) 

ee reduction for assistance received, 53(2)(k) 

ee reduction on debt forgiveness, 932NE: 1Y; 
80(9)—(1 1) 

¢ debts 


**¢ owing by Aes E AES, aly 6. si 
(7); ITAR 26(23) 0: 

e defined, 54 , 

e election to increase. via capital gains exemption, 


110.6(19) 
e excessive election for capital gains exemption, 
BOA Gy, 
* expropriation asset, 53(1)(k), 53(2)(n) 
¢ farmland, 53(1)q) 
¢ flow-through entity, after 2004, 53(1)(p) 
e identical properties, 47(1)(c), (d); ITAR 26(8) 
¢ indexed debt obligation, 53(1)(g.1), 53(2)(1.1) 
e land, 53(1)(h), G) 
* negative, deemed gain, 40(3), (3.1) 
¢ offshore investment fund property, = 1)(m) 
¢ option, of, 53(2)(g.1) 


¢ reduction flowed through to share, partnership 
interest or trust interest, 49(3.01 


ee to acquire share of predecessor, reduction on 
amalgamation, 87(5.1). 


° partnership interest, 40(3.1), 53(1)(e), 53(2)(c), .(g.1); 
ITAR 26(9) 


* partnership property, right to receive, 53(2)(o) 

* property owned since before 1972, ITAR 26(3) 

e shares, Sia tc); (dF (dS); £2), SS eb) 
(e), (f.1), (g-1 


e¢ right to acquire by deceased’s estate under 
employee stock option agreement, 53(2)(t) 


¢ substituted property, 53(1)(f) 

* surveying costs, 53(1)(n) 

* trust interest, 53(1)(d.1), (d. 2), (1), 53(2)(b.1), [ory 
(h), (i), Gj), (q) 

e valuation costs, 53(1)(n) 

Adjusted cost basis, defined, 148(9) 


Adjusted cumulative foreign resource expense 

¢ defined,.66.21(1) 

Adjusted income 

¢ defined 

ee for Child Tax Benefit, 122.6 

ee for GST credit, 122.5(1) 

ee for old age security clawback, 180.2(1) 

ws ee medical expense credit, 122. — 
Adjusted principal amount, defined, 80.1(7) 


* property disposed of at other than arm’s length, 
ITAR 26(5) 


¢ property owned on Dec. 31/71, ITAR 26(3), (4) 
Adjusted selling cost (re investment tax credits) 
« defined, [2%¢07%/7) 

e effect on qualified expenditures, 127(11. 6)(d)(ii) 
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Adjusted service cost (re investment tax credits) 
¢ defined, 127(11.7) 
° effect on qualified expenditures, 107 11.6)(c)(@1) 


Adjusted suspended gain 
* amount prescribed, FAPI rules, Reg. tee 


Adjusted suspended income or gain 
* amount prescribed, FAPI rules, Reg. 5913(1) 


Adjusted suspended loss or capital loss 
* amount prescribed, FAPI rules, BEE: 5914(1). 


Adjustment 
¢ at-risk, see At-risk adjustment (for tax shelter) 


* capital setoff, see Transfer pricing ciel eevee 
adjustment 


* income setoff, see Transfer pricing income sciBtt 
adjustment 


¢ inflation, for, see Indexing (for inflation) 
e inventory, see Inventory: adjustment 

¢ unpaid claims reserve, 20(4.2) 
Adjustment time, defined, 14(5) 
Administration fee 

paid to non-resident, 212(1)(a) 

ee defined, 212(4) 

Administration of Act, 220—244 


Administrator, see also Legal representative 


¢ deemed to be legal representative, 248(1)“legal 
representative” 


¢ defined 


e ¢ for government-sponsored retirement 
arrangements, Reg. 8308.4(1) 


* estate, see Executor 
¢ obligations of, 159 


* registered pension plan, see Registered pension plan: 


administrator 
e return required by, 150(3) 
Adult basic education 
¢ deduction for financial assistance, 110(1)(g) 
Advance Pricing Agreement 
¢ transfer pricing, 247 
Advantage or benefit, see Gifts and donations: 
advantage or benefit 
Adventure in the nature of trade 
* constitutes business, 248(1)‘“business” 
ee deemed carries on by corporation, 10(11) 
¢ inventory held in, no writedown until sale, 10(1.01), 
(9), (10) 
¢ superficial loss not deductible, 18(14)-(16) 
Advertisement directed at the Canadian market 
¢ defined, 19.01(1) 
Advertising 
* expenses, limitation on deductibility 
ee foreign broadcasting media, 19.1 
ee foreign (other than U.S.) periodicals, 19 
¢ materials 
e« deemed to be inventory, 10(5) 
ee valuation of, 10(4) 


show, ineligible for Canadian film/video credit, Reg. 


1106(1)“excluded production’(b) 
e show, ineligible for film/video production services 
credit, Reg. 9300(k) 
° ses and posters, capital cost allowance, Reg. Sch. 
(G2 


Advisory committee, dues paid by employee, 
deduction, 8(1)(i)(vi) 


Advocate (in Quebec), see Lawyer 


Aeronautics Act, compensation under, exemption, 

81(1)(d) 

Aeroplane, see Aircraft 

Affiliate, see also Affiliated person; Foreign affiliate; 

Subsidiary 

¢ defined, for foreign property rules, 206(1) 

Affiliated person 

* acquisition of capital property by, 40(3.3), (3.4) 

* acquisition of depreciable property by, 13(21.2) 

° acquisition of eligible capital property by, 14(12) 

* acquisition of inventory by 

ee previously held as adventure in nature of trade, 
18(14)-(16) 

ee Previous y held by financial institution, 18(13), 


¢ defined, 251.1 


African Development Bank 

¢ bonds of 

ee eligible for RRSP investment, Reg. 4900(1)(1)(vi) 

ee excluded from foreign property, 206(1)“foreign 
property”(g)(11)(G) 

°° trust investing in, not foreign property, Reg. 


5000(7)“*specified international finance 
trust’’(c)(i)(A) 


ee under 


eee child care expenses, 63(3)“annual child care 
expense amount’’(b)(1) 


ee Child Tax. Benefit enhanced, 122.61(1)A(c)D 


under 
ee child care expenses, 63(3)“eligible child’’(c) 


ee education credit for vocational training 
disallowed,, 118.6(2)B 


eee tuition credit disallowed, 118.5(1)(a)(ii.2)(A) 

e' H/ 

ee under, kiddie tax (split income), 120.4(1)“specified 
individual” 

° 18 

°° over 


eee RRSP overcontribution of $2,000 allowed, 
204.2(1.1)(b)C 


* under, see Child; Minor 
19 

¢ over, GST credit, 122.5(1)“eligible individual” (c) 

¢ under 

ee dependant for pension purposes, Reg. 

8500(1)“dependant’’(a) 

eee dependent child, 70(10)“child’(c), 252(1)(b) 

sal 

°° over 

eee accumulated income payments from RESP, 
146.1(2)(d.1)(v)(A) 


ee under 
eee contributions to RESP, 146.1(2)qG)ai)(A), 
(i11)(A) 


eee dependent child, ITAR 20(1.11)(c), 26(20)(c) 

eee income from personal injury award exempt, 
81(1)(g.1), (g.2), 81(5) 

eee transfer of RESP beneficiary, 204.9(4)(b), 
204.9(5)(c)(i1) 

eee trust for, whether amounts payable, 104(18)(b) 


¢¢ under, trust for, whether amounts payable, 
104(18)(d) 
ae 
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Age (cont'd) 

¢¢ additional lifetime retirement benefits, Reg. 
8505(3) 

*¢ early retirement pension benefits, Reg. 
8503(3)(c))(A) 

° 60 

*¢ early retirement pension benefits, Reg. 
8503(3)(c)Gi(A) 

** pension bridging benefits, Reg. 8503(2)(b)(i1)B(A) 

© 65 

°° over 


ee in-home care of, caregiver credit, 
118(1)B(c.1)Gi1)(A) 

normalized pension, lifetime retirement benefits, 
Reg. 8302(3)(b), (n), 8303(5)(b), 
8503(2)(e)(vi)B, 8503(3)(d)(4i)B, 8504(10)(b), 
8517(5)(b) 

pension bridging benefits, Reg. 8503(2)(b)(a), 
(ii)A(A), 8506(b) 

pension credit, 118(3) 


re-employment of member of pension plan, 
Reg. 8503(9)(b)(iv) 


8515(7)(e)G) 

sale of LSVCC shares, 211.8(1)(a)BU)(A) 
specified retirement arrangement, Reg. 
8308.3(1)(c) 

trust for self, 248(1)“alter ego trust” 


trust for self and spouse, 248(1)“joint spouse 

trust 

* under 

*¢ pension plan, retirement benefits, Reg. 8504(5) 

69 

* conversion of RRSP to RRIF or annuity, 

146(2)(b.4), 146(13.2), (13.3) 

** conversion of pension rights to annuity contract, 
147.4(4), Reg. 8502(e)(i)(A) 

*e maturation of deferred profit sharing plan, 
147(2)(k), 147(10.6) 

ee eae cement surviving spouse benefits, Reg. 


506(e)(ii1) 
* ¢  pre-retirement survivor benefits, Reg. 
8503(2)()(i1)(B) 
ae 


** exemption test life insurance policy, Reg. 307(a) 

** payments after, annuity contract issued before 
1978, 20(2.2) 

85 

¢ exempt life insurance policy, Reg. 306(3)(d)(i)(B) 

90 

* annuity to, 146(1)“qualified 
investment’(c.2)(v)(B), 146.3(1)“qualified 
investment’’(b.2)(v)(B) 

e 9] 

** reaching, prescribed annuity contract, Reg. 

304(1)(c)Gv(C)CV), 304(2)(b) 
° 94 
e* RRIF payout levels out at 20%, 
146.3(1)“minimum amount” 

¢ under 18, see Minor 

Agent 

¢ administering property, return by, 150(3) 

* insurance, reserves for, 32(1) 

liability for non-resident tax, 215(2) 

paid by commission, deductions allowed, 8(1)(f) 

* certificate of employer, 8(10) 

eis income on behalf of non-resident, 215(1), 
) 

* trustee acting as, 104(1), see also Bare trust 


restricted-funding member of pension plan, Reg. 


** ceasing to act, 248(1)“disposition’(b)(v) 

Aggregate investment income 

¢ defined, 129(4) 

* refund to private corporation of 26 73%, 
129(3)(a)((A) 

Agreement 

* among associated/related corporations 


ee to allocate base level deduction re soft costs on 
land, 18(2.3) 


*¢ to allocate capital deduction among financial 
institutions, 190.15(2) 


*¢ to allocate enhanced capital deduction among 
financial institutions, 190.17(2) 


¢¢ to allocate dividend allowance for Part VI.1 tax, 
191.1(3) 
*¢ to allocate ITC expenditure limit, 127(20) 


ee to allocate reduction in ITC due to government 
assistance, 127(20) 


*¢ to allocate small business deduction, 125(3) 

*¢ to transfer SR&ED qualified expenditure pool, 
127(13)-(17) 

collection agreement with provinces, 228 

competent authority, deemed valid, 115.1 

for payment of unreasonably low rent 

¢ effect on proceeds of disposition of property, 
69(1.2) 

for payment without withholding tax, void, 227(12) 

not to compete, see Restrictive covenant | 

to issue shares to employee, 7 

to transfer forgiven amount of debt to related person, 


Agreement for sale 

e included in proceeds of disposition, 20(5), (5.1) 

Agricultural land, see Farm land 

Agricultural organization 

¢ exemption, 149(1)(e), 149(2) 

e information return, whether required, 149 

Air Canada, subject to tax, 27(2), Reg. 7100 

Air conditioner 

¢ medical expense credit for, Reg. 5700(c.3) 

Air purifier 

¢ medical expense credit for, Reg. 5700(c.1) 

Air navigation equipment 

¢ lease of, non-resident withholding tax exemption, 
212(1)(d)(x1)(D) ; 

Air traffic control operations, see Nav Canada 

Aircraft 

¢ available-for-use rule, 13(27)(h) 


¢ broadcasting from, 19.1(4)“foreign broadcasting 
undertaking” 

¢ capital cost allowance, Reg. Sch. II:Cl. 9(g)-(), Sch. 
II:Cl. 16(a)—(c) 

* capital tax exemption, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIII:3 

* component manufacturer 


** exception to thin capitalization rules, 18(8) 
[repealed] 

* employment, used in 

ee costs, 8(1)Q), 8(9) 

¢ employment by U.S. resident on, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XV:3 

¢ food consumed or entertainment enjoyed on, 
67.1(4)(a) 

¢ fuel tax rebate, see Fuel tax rebate 

¢ GST input tax credit in respect of, 248(17) 

¢ hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 
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Aircraft (cont'd) 
¢ international traffic, used in 


¢¢ deduction from taxable capital for large 
corporations tax, 181.4(d)() 
*¢ income of non-resident exempt, 81(1)(c) 
¢ lease payments, non-resident withholding tax 
exemption, 212(1)(d)(xi) 
* manufacturer or developer of 


*¢ exception to thin capitalization rules, 18(8) 
[repealed] 


* non-resident’s income from, exempt, 81(1)(c) 
¢ QST input tax refund in respect of, 248(17) 


* runway, capital cost allowance, Reg: Sch. H:Cl. 1(g), 
Sch. I:Cl. 17(c) 


ee for mine, Reg. Sch. II:Cl. 10()(qi) 

¢ used in international traffic, see International traffic 

Airline corporations 

e aviation fuel tax rebate, see Fuel tax rebate 

¢ taxable income earned in a province, Reg. 407 

Airport, for mine, capital cost allowance, Reg. Sch. 

H:Cl. 10()q@) 

-Alarm 

¢ for infant prone to sudden infant death syndrome, 
medical expense, Reg. 5700(r) 

Alberta, see also Province 

e labour-sponsored venture capital corporation of 

¢ prescribed, Reg. 6700(a)(v) 

northern, see Northern Canada 

prescribed stock savings plan, Reg. 6705(a) 

tax rates, see introductory pages 

Alberta Royalty Tax Credit 

¢ transitional relief, 12(1)(x.2) (application phase-in) 

Alberta Stock Exchange 

e prescribed stock exchange, Reg. 3200(a) [repealed] 

Algoa Trust decision overruled, 160(1) closing words, 

160(1.1) closing words 

Alimony, see Support payments (spousal or child) 

All or substantially all 

¢ not defined (CCRA treats it as meaning “90% or 
more’) 

Allied war veterans 

¢ death or disability pension exempt, 81(1)(e) 

Allocable amount (for preferred beneficiary election) 

¢ defined, 104(15) 

¢ election to include in beneficiary’s income, 104(14) 

Allocated gain 

¢ defined, 104(21.4) 


Allocation, see also Apportionment 
¢ allocation in proportion to patronage, see Patronage 
¢ borrowing, in proportion to, see also Borrowing 


¢ by Minister, where associated corporations do not 
file agreement 
ee base level deduction, for soft costs on land, 
18(2.4) 
ee dividend allowance, for Part VI.1 tax, 191.1(5) 


*¢ expenditure limit, for investment tax credit, 
127(10.4) 

* coal mine depletion allowance, 65(3) 

* consideration, where combined transfer of property, 
13(33), 68 

* foreign tax credit, by trust to beneficiary, 
104(22)—(22.4) 

* income of trust, to beneficiaries 

e¢ capital gains, 104(21)-(21.7) 

ee dividends, 104(19), (20) 


¢¢ preferred beneficiary election, 104(13) 

¢ liability for debt obligation, 80(2)(0) 

* partnership income among partners, 103 

¢ patronage, in proportion to, see Patronage 

* proceeds 

ee between land and building, 13(21.1), 70(5)(d) 

*¢ between property and services, 68 

Allowable business investment loss, see also Business 

investment loss 

* capital gains exemption, interaction with, 39(9), 
110.6(1)“annual gains limit”B(b), 
110.6(1)“cumulative gains limit’(b) 

¢ carryforward, 111(1)(a), 111(8)“non-capital loss” 

ee reduction on debt forgiveness, 80(4)(a) 

e deduction, 3(d) 

e defined, 38(c) 

e partnership, of, 96(1.7) 

Allowable capital loss, see Capital loss 

Allowable refund (of non-resident-owned investment 

corporation) 

¢ application of, to corporation’s tax liability, 133(7) 

e defined, 133(8) 

¢ “nterest on/*l33(7.01), G.02) 

¢ payment of, to corporation, 133(6) 

Allowable refundable tax on hand (non-resident- 

owned investment corporation) 

e defined, 133(9) 

Allowance 

* capital cost, see Capital cost allowance 

e clergyman’s, not taxable, 6(1)(b)(v1) 

¢ defined 


ee capital cost, 20(1)(a), Reg. 1100, see also Capital 
cost allowance 


e for alimony, maintenance, child support, 56(12) 
¢ for employee benefits, reasonable, 6(1)(b)(x), (x1) 
e retiring, 248(1), see also Retiring allowance 
depletion, see Depletion allowances 
depreciable property, see Capital cost allowance 
ie! employee: transportation and attendant, 
employee, 6(1)(b) 
e child’s schooling, 6(1)(b)(ix) 
exempt, 81(1)(d) 
family, see Child Tax Benefit 
inventory, repealed [was 20(1)(gg)] 
nest HER" in property in Canada, 219(1)(j), Reg. 
¢ Member of Legislative Assembly, 81(2) 
¢ members of Canadian Forces, 6(1)(b)(i) 
e mines, Reg. Part XII 
¢ motor vehicle, employee’s, 6(1)(b)(vi1.1) 
ee where deemed not reasonable, 6(1)(b)(x), (xi) 
¢ municipal officer’s, 81(3) 
e not income, 6(1)(b)(i)—Gx) 
e oil or gas wells, Reg. Part XII 
e parking, for disabled employee, not income, 6(16) 
* received, as income, 6(1)(b) 


representation, not income, 6(1)(b)(i11), (iv) 
resource, 20(1)(v.1) 

resource and processing, Reg. Part XII 

retiring, see Retiring allowance 

support payments, defined with respect to, 56(12) 
training 

¢ withholding of tax, 153(1)Q@) 

transportation 

e disabled employee, 6(16) 
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Allowance (cont’d) 


remote work site, 6(6)(b) 
travelling, not income, 6(1)(b)(i), (ii), (v)-(vii) 
volunteer firefighters and emergency workers 
not income, 81(4) 


Alter ego trust 


deduction from income, 104(6)(b)(ii.1), (iii) 
defined, 104(4)(a)(iv)(A), 248(1) 


distribution of property to person other than taxpayer, 


107(4)(a)(ii) 

preferred beneficiary election by, 104(15)(a) 
transfer by, to another trust, 104(5.8) 
transfer to, rollover, 73(1.01)(c)(ii) 


Alterations to driveway 


medical expense credit, 118.2(2)(1.6) 


Alternative basis for assessment 


Minister allowed to raise, 152(9) 


Alternative Minimum Tax, see Minimum tax 


Amalgamation, 87, 


see also Merger 
accrual rules, 87(2)q.4) 
affiliated corporations, 251.1(2) 
balance-due day, 87(2)(o0.1) 
balance of tax for year, when due, 87(2)(oo), 
157(1)(b)G) 
Canadian film or video tax credit, 87(2)G.94) 
Canadian resource property, 66.7(10)(j), 66.7(10.1) 
capital dividend account, 87(2)(z.1) 
capital dividends, 87(2)(x)(i1) 
capital property, 53(6), 87(2)(e) 
carryback of losses, 87(2.11) 
charitable gifts, 87(2)(v) 
computation of income, 87(2)(c) 
mega of predecessors, 87(2)(g.1), G.6)-G.95), 
qq 

butterfly reorganizations, 55(3.2)(b) 
contributed surplus, 87(2)(y) 
Coapaniee beneficiary under life insurance policy, 
corporations deemed related, 251(3.1), (3.2) 
credit unions in Quebec, 87(2.3) 
cross-border, 128.2 
cumulative eligible capital, 87(2)(f) 
cumulative offset account, computation, 87(2)(pp) 
debt obligation acquired, 87(2)(e.2) 
debts 

between two predecessor corporations, 80.01(3) 


owing by predecessor corporation, 87(6), (7); 
ITAR 26(33) 


owing to predecessor corporation, 87(2)(h) 
deemed proceeds of disposition, 69(13) 
defined, 87(1) 

pre-1972, ITAR 34(7) 
depreciable property, 87(2)(d), (d.1) 
eligible capital amount, 87(2)(f) 
eligible capital expenditure, 87(2)(f) 
eligible capital property, 87(2)(f) 
employee benefit plans, 87(2)(j.3) 
employee stock options, 7(1.4), (1.5) 
employees profit sharing plan election, 87(2)(r) 
employment tax credit, 87(2)(qq) 
exchanged shares, 87(4.1), (4.2) 
exchange of franchise, concession or licence, 
87(2)(1.4) 
farming or fishing insurer, 87(1), 89(1)“taxable 
Canadian corporation’’(b) 
farm losses, 87(2.1) 


¢ film/video production services credit, 87(2)(. ihe 
¢ flow-through entity, 87(2)(bb.1) ; 
¢ flow-through shares, 87(4.4) 


renunciation of CDE as CEE, calculation of 
taxable capital limit, 66(12.6013) 

¢ following debt forgiveness, deemed capital gain, 
80.03(3)(a)(i1) 

foreign, see Foreign merger 

foreign affiliates, 87(8), (8.1) 

foreign affiliate, shares of, 87(2)(u) 

foreign corporation with Canadian resident 
corporation, 128.2 

foreign investment entity, a li in, 87(2)(.95) 
foreign resource property, 66.7(10)(j), 66.7(10. 1) 
foreign tax carryover, 87(2)(z) 

insurance corporation, 87(2.2) 

* causing demutualization, 139.1(3)(g) 
inventory, 87(2)(b) 

e adjustment, 87(2)(q.1) 

investment tax credit, 87(2)(00), (00.1), (qq) 


labour-sponsored venture capital corporation, 
204.85(3) 


* permission of Minister needed, 204.85(1) 
lease, cancellation of, 87(2)G.5) 

leasing properties, 16.1(4) 

liability for Part VI.1 tax transferred, 87(2)(ss) 
life insurance capital dividends, 87(2)(x)(ii) 
limited partnership losses, 87(2.1) 


e 
e 
e 
e 
@ 
e 
e losses 
e 
e 
e 
@ 
@ 
e 
e 


e carryback, 87(2.11) 
° carryforward, 87(2.1) 
mark-to-market property, 87(2)(e. 4) 
mutual fund corporations, 87(2)(bb) 
net capital losses, 87(2.1) 
new corporation 
¢ deemed continuation of predecessors, 87(1.2), 
(2)(j.6)-G.9), 
accrual rules, 87(2)(.4) 
bank reserves, 87(2)(g.1) 
cancellation of lease, 87(2)Q.5) 
charitable gifts, 87(2)(v) 
deduction for Part I.3 tax, 87(2)G.9) 
deduction of Part VI tax, 87(2)G.9) 
employee benefit plans, 87(2)(j.3) 
inclusion of deferred amounts for livestock, 
87(2)(tt) 
insurance corporations, 87(2.2) 
Part HI, 87(2)(z.2) 
partnership interest, 87(2)(e.1) 
prepaid expenses, 87(2)(j.2) 
registered plans, 87(2)(q) : 
whether Canadian corporation, 89(1)“Canadian 
corporation” 
* new corporation deemed related to predecessors, 
25163 he 2) 
non-arm’s length transactions, 251(3.1) 
non-capital losses, 87(2.1) 
non-qualifying security, gift of, 87(2)(m.1) 


non-resident-owned investment corporation, 87(2)(cc) 


* non-resident trust, interest in, 87(2)(j.95) 
¢ not acquisition of control, 88(4) 
¢ obligations, see debts (above) 
* options 
e* expired, 87(2)(0) 
ee received on, ITAR 26(22) 


* to acquire shares of predecessor corporation, 
87(5), (5.1) 
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Amalgamation (cont'd) 

* paid-up capital, computation of, 87(3), (3.1) 

* partnership interest acquired, 87(2)(e.1) 

* patronage dividends, 87(2)(g.5) 

* pension fund real estate corporations, 149(1)(0.2) 
closing words 

¢ pre-1972 capital surplus on hand, 87(2)(t) 

¢ predecessor corporation 

*¢ continued, 87(2)(jj)—(1l) 

ee defined, 87(1) 

e preferred shares, 87(4.1), (4.2) 

° prepaid expenses, 87(2)(j.2) 

° ey ora of disposition not due until later year, 
7(2)(m) 

property lost, destroyed or taken, 87(2)(1.3) 

public corporation, 87(2)(ii), 87(2)qG)—d) 

qualifying environmental trust, interest in, 87(2)(G.93) 

Quebec credit unions, 87(2.3) 

refundable dividend tax on hand, 87(2)(aa) 

refundable investment tax credit, 87(2)(o0.1) 

refundable Part VII tax on hand, 87(2)(nn) 

reserves, carryover to new corporation, 87(2)(g) 

residence of predecessor corporations, deemed, 128.2 

resource and processing allowances, Reg. 1214 

resource expenses, 66.7(6) 

resource property disposition, consideration for, 

87(2)(p) 

e restricted farm loss, 87(2.1) 

¢ rights, exchange of, 87(4.3) 

* rules applicable, 87(2) 

e scientific research expenditures, 87(2)(1)—(.2) 

e security acquired, 87(2)(e.2) 

* settlement of debts between predecessors, 80.01(3) 

e shares 

° deemed received, 87(1.1) 

° exchange of, 87(4.1), (4.2) 

° issued by parent, 87(9) 

° predecessor corporations, of, 87(4) 

° received on, ITAR 26(21), 65(5) 

e short-form, 87(1.1), (2.11) 

* special reserve, 87(2)(i), G) 


specified debt obligation, 87(2)(e.3) 
specified property, effect on adjusted cost base, 53(6) 
subsidiary wholly-owned corporation, 87(1.4) 
tax-deferred preferred shares previously issued, 83(7) 
taxable dividends, 87(2)(x) 
taxable preferred shares, tax on, 87(2)(rr) 
taxation year, 87(2)(a) 
transitional provisions, ITAR 34 
triangular, 87(9) 
UI premium tax credit, 87(2)(mm) 
vertical 
¢ carryback of losses, 87(2.11) 
¢ deemed cost of capital properties, 87(11)(b) 
e deemed proceeds from subsidiary’s shares, 
87(11)(a) 

¢ warranty outlays, 87(2)(n) 

Amateur athlete trust, see also Athlete 

¢ beneficiary, defined, 143.1(1)(e) 

¢ death of beneficiary, 143.1(4) 

e defined, 143.1(1), 248(1) 

e distributions by 

e« deemed 


8 years after last international competition, 
143.1(3) 
on death, 143.1(4) 


e included in income, 12(1)(z), 143.1(2) 

* non-resident beneficiary, to 

tax on trust, 210.2(1.1) 

ee withholding tax, 212(1)(u), 214(3)(k) 

emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’(e)(i1) 

e excluded from various trust rules, 108(1)*‘trust’’(a) 

* no tax payable by, 143.1(1)(f), 149(1)(v) 

¢ rollover to new trust, 248(1)‘“‘disposition’’(f)(v1) 


termination of, 143.1(3) 
trustee, defined, 143.1(1)(f) 
Amateur athletic association 
¢ registered Canadian, see Registered Canadian 
amateur athletic association 
Ambassador, see Diplomat 
Ambulance 
e excluded from “automobile”, 248(1)“automobile’’(b) 
e medical expense credit, 118.2(2)(f) 
* technician, volunteer 
ee exemption from employment income, 81(4) 
Amended Act 
® defined, ITAR 8 


Amendment 

e citation of, Interpretation Act s. 40(2) 

e regulations, /nterpretation Act s. 31(4) 

e when in force 

ee proclamation, /nterpretation Act s. 18 

ee Royal Assent, Interpretation Act s. 6(3) 

e within power of Parliament, /nterpretation Act s. 42 


Amendments to elections, 220(3.2) 
American law, see United States 


Ammonite gemstone 

* treated as mineral, 248(1)“mineral”, “mineral 
resource’’(d)(i1) 

Amortization 

¢ depreciable property, see Capital cost allowance 

¢ expenditures, see Matchable expenditure 

Amortization date (for specified debt obligation), 

Reg. 9200(2) 

Amortized cost 

¢ defined, 248(1) 

ee re loan or lending asset, 248(1) 

ee re pre-1972 obligation, ITAR 26(12) 

* variation in, for certain insurers, 138(13) 

Amount 

e defined, 248(1) 

e list of, see Dollar amounts in legislation and 
regulations 

* negative, deemed nil, 257 

Amount of remuneration 

¢ defined, re payment to a fisherman, Reg. 105.1(1) 

Amounts receivable 

e deceased taxpayer, by, 70(2), (3) 

Amusement parks 

* capital cost allowance, Reg. Sch. II:Cl. 37 

¢ defined, Reg. 1104(12) 

Ancillary tuition fees, credit, 118.5(3) 

Animal 

° breeding, defined, 80.3(1) 

¢ inventory valuation, 28(1.2), Reg. 1802 

e specified, defined, 28(1.2) 

¢ trained to assist disabled person, medical expense 
credit, 118.2(2)(1) 
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Anniversary day 

° Me SIBEN contract, of, defined, 12(11)“anniversary 
ay 

Annual child care expense amount 

¢ defined, 63(3) 

Annual dues 

¢ professional membership, deduction, 8(1)(i)(@) 

* trade union, etc., deductible, 8(1)()(iv)-(v1) 

‘‘Annual gains limit” defined, 1 10.6(1) 

Annual investment tax credit limit, defined, 127(9) 


Annual reporting of interest, see Interest (monetary): 


accrued 

Annuitant 

¢ defined 

¢* for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

ee for prescribed annuity contracts, Reg. 304(4) 
e¢ for RRIF, 146.3(1), Reg. 215(1) 

ee for RRSP, 146(1), Reg. 214(7) 


for registered labour-sponsored venture capital 
corporations, defined, 204.8(1) 

Annuity, Reg. Part III, see also Annuity contract 
* accrual to date of death, 70(1)(a) 

¢ capital element deductible, 60(a), Reg. 300 

* contract, see Annuity contract 

¢ deferred, out of pension plan, 254 


defined, 248(1); Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVIII:4; Income Tax 
Conventions Interpretation Act s. 5 


definitions, Reg. 310 

disposition of 

e information return, Reg. 208 

* taxable, 56(1)(d.2) 

disposition of interest in 

e information return, Reg. 217 

enlargement of, 58(7) 

government, deductible portion of, 58(1)=(3) 
¢ husband and wife, 58(5) 

life insurance proceeds, as, 148(6), (10) 


locked-in, held by RRIF, 146.3(1)“qualified 
investment’’(b.2) 


money borrowed to buy 
e limitation on deductibility, 18(11)(d) 
payments 
capital element of, Reg. 300 
information returns, Reg. 208 
life annuity contracts, Reg. 301 
non-residents, to, 212(1)(o) 
taxable, 56(1)(d) 
pension excluded from, 58(6) 
prescribed, see Prescribed annuity contract 
qualified, defined, Reg. 1408(1) 
RRSP premium refund transferred to, 60(1) 
receipt of, income, 56(1)(d), (d.2) 
valuation of, Reg. 4200 
withholding tax, 153(1)(f), 212(1)(o) 
Annuity contract, see also Life insurance policy 
¢ accrued interest on, taxable, 12.2 
* cancellation or termination of, Reg. 303 
* capital/income elements, 16(4) 
* constitutes life insurance policy, 138(12)*‘life 
insurance policy” 
¢ deduction, 20(19) 
* disposition of 
deduction, 20(20) 


emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest”(f)() 


income-averaging, see Income-averaging annuity 
contract 

interest on money borrowed to buy 

* amount deductible, 20(1)(c)(Qv) 

prescribed, Reg. 304 


RESP investment eligibility, 146.1(1)“qualified 
investment’’(c) 


RRIF investment eligibility, 146.3(1)“qualified 
investment’’(b.1), (b.2) 

RRSP investment eligibility, 146(1)“qualified 
investment’’(c)—(c.2) 

registered pension plan, 147.4 

unallocated income accrued before 1982, Reg. 305 


Anti-avoidance rules 
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abuse of the Act, 245(4) 


acquisition of option rather than shares to avoid 
various rules, 256(8) 


acquisition of property to defer deemed disposition 
by trust, 104(5.7)(c) 

arm’s length rule, 246(2) 

associated corporations, 256(2.1) 

at-risk amount of limited partner, 96(2.6), (2.7) 
attribution rules, see Attribution rules 

avoidance transaction, defined, 245(3) 
back-to-back loans, see Back-to-back loans 

capital dividend, share acquired to receive, 83(2.1) 
capital gains exemption 
¢ allocated through partnership or trust, 110.6(11) 
e butterfly, on, 110.6(7)(a) 
¢ conversion of dividends into exempt capital gains, 

110.6(8) 

¢ failure to declare exempt gain, 110.6(6) 


e gain of corporation converted to gain of 
individual, 110.6(7)(b) 


e sale of shares of corporation, 84.1(2)(a.1)(1), 
84.1(2.1)(b) 


capital gains stripping, 55(2), 110.6(7)(a) 
charitable donation flips, 248(35)—(38) 
charity’s disbursement quota, 149.1(4.1) 


corporations Pe me related to transfer forgiven 
amount of debt, 80.04(8) 


corporations deemed associated, 256(2.1) 
cross-border purchase butterfly, 55(3.1) 
debt forgiveness reserve, 61.3(3), 160.4 


determination by Minister of tax consequences, 
1S2(1-11), dora 2) 


* binding efiect, t52(13) 

disbursement quota of charity, 149.1(4.1) 
disposition not at arm’s length, 69(1) 

disposition of share of foreign affiliate, 93(2)—(2.3) 
dividend refund, 129(1.2) 

dividend stripping, see Surplus stripping 
emigration 


e deemed disposition by trust of assets transferred 
before emigration, 104(4)(a.3) 


¢ deemed disposition of assets, 128.1(4) 


exempt beneficiary, creation of interest in trust to 
defer deemed disposition, 104(5.5)(b) 


foreign affiliate rules, 95(3.7), (6), 

foreign affiliate share-for-share exchange, 85.1(4)(a) 
foreign investment entities, see Tax avoidance motive 
foreign partnership, 96(9)(a) 

¢ becoming resident, 94.2(8)(a) 

foreign resource property, 85(1.11)(a) 

foreign tax credit, 126(4.1)-(4.3) 
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Anti-avoidance rules (cont’d) 
¢ general rule, 245(2), see also General anti-avoidance 
rule 


° Soe revenue increases for transfer pricing rules, 
47(9) 


* income-splitting tax, 120.4, see also Split income 


* income-splitting through spousal RRSPs, 146(8.3), 
146.3(5.1)-(5.5) 


indirect loan to non-resident, 17(2) 

interest-free or low-interest loans, 56(4.1) 
investment tax credit 
e qualified expenditures, 127(24) 
¢ transfer of SR&ED pool, 127(16) 

kiddie tax, 120.4, see also Split income 

loan not at arm’s length, 56(4.1)-(4.3) 

loan to non-resident, 17 
¢ through partnership, 17(4) 
e through trust, 17(5) 

loss carryover rules, on change of poroclats control, 
111(5.5) 

¢ losses imported a partnership by acquiring Canadian 
_ partner, 96(8), (9) 

e misuse of the Act, 245(4) 


¢ mutual fund trust election for December 15 year-end, 
where beneficiaries change, 132.11(8) 

° (Saree or periodical, control by non-resident, 

¢ non-resident trust transfer to another trust, 
94(11)-—(13) 

¢ offshore trusts, 94 


e partnership acquiring capital properties to avoid debt 
orgiveness rules, 80(18) 


e partnership, by, 103 


¢ partnership capital contribution where other partner 
withdraws funds, 40(3.13) 


° Raster with non-resident partners importing 
osses, 96(8), (9) 
¢ payment of capital dividend through trust to non- 
resident, 212(1)(c)() 
¢ penalties, see Penalty 


* pension adjustment, artificial reduction of, Reg. 
8503(14) 


¢ pension, past service employer contributions in lieu 
of salary, Reg. 8503(15) 


pregnant losses, see Pregnant loss 
purchase butterfly, 55(1), (3.1), (3.2) 
refundable Part VII tax, 193(7) 
refundable Part VIII tax, 195(7) 


registered education savings plan, replacement of 
beneficiary, 204.9(4) 


¢ registered pension plan, replacement of money 
purchase benefits, Reg. 8304(2)(f) 

reserve for 1995 stub period income, 34.2(7) 
residence of corporation, 250(5) 

retirement compensation arrangement 
e disposition for less than fair market value, 56(11) 
sale of shares by non-resident, 212.1 

sale of shares for dividend stripping, 84.1 

selling property and donating proceeds to charity, 
248(38) 
e share acquired to obtain dividend refund, 129(1.2) 
* small business investment rollover, 44.1(12) 
¢ specified member of partnership, 40(3.131), 

Wy nase A 
° ou person to benefit from subsequent 
sposition of property, 69(11) 

*¢ application on winding-up, 88(1) 

*¢ incorporation during series of transactions, 69(14) 


¢ stop-loss rules, see Stop-loss rules 

¢ surplus stripping, see Surplus stripping 

* testamentary trust, 108(1)“testamentary trust’(d) 
ee branch interest tax, 218.2 


transfer of insurance business by non-resident 
insurer, 138(11.7) 


* transfer of property between trusts to delay deemed 
disposition rules, 104(5.8) 


¢ transfer of property by tax debtor, 160 

e transfer of property with pregnant loss, 13(21.2), 
40(3.3), (3.4) 

° transfer pricing, 247 

¢ treaty shopping, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIX A 

trust distributing assets before death, 104(4)(a.2) 

trust, excessive capital interest, 104(7.1), (7.2) 

trust receiving assets before emigration, 104(4)(a.3) 

trust with accrued loss, acquisition of interest in, 

107(6) 

¢ trusts, allocation of income and capital to different 
beneficiaries, 104(7.1), (7.2) 

e unreasonable consideration, 247 


+ withholding tax on dividends, Canada-U.K. Tax 
Treaty Art. 10:7 


e withholding tax on interest, Canada—U.K. Tax rely 
Arta i GT 


e withholding tax on royalties, Canada—U.K. Tax 
Treaty Art. 12:8 

Anti-dumping duties or countervailing duties 

e deductible, 20(1)(vv) 


e included in UCC of depreciable property, 
13(21)“undepreciated capital cost”D.1 


e refund of 


ee deducted from UCC of depreciable property, 
13(21)“undepreciated capital cost”K 


ee taxable, 12(1)(z.6) 

Antoine Guertin Ltée case overruled, 20(1)(e.2) 
Appeal 

¢ books and records, 230(6) 

¢ disposal of 

ee Minister’s duty after, 164(4.1) 

ee reassessment, on consent, 169(3) 

ee Tax Court, by, 171 

¢ ecological property valuation, 169(1.1) 

* expense of making, deduction, 60(0) 

¢ extension of time for making, 167 

¢ Federal Court of Appeal, to, 172(3), 180 


¢ documents to be transferred, 176 
frivolous, 10% penalty, 179.1 
general procedure, 175 


grounds for, whether raised in Notice of Objection, 
169(2.1) 


¢ in camera proceedings in Federal Court, 179 

¢ informal procedure, 170 

e large corporation by, only on grounds raised in 
objection, 169(2.1) 

legal costs of, 152(1.2) 

limitation on grounds for filing, 169(2), (2.1) 
Minister may change grounds for assessment, 152(9) 
notice of, Tax Court to Commissioner, 170(1) 

Part IV.1 tax, 187.6 

Part VI.1 tax, 191.4(2) 

Part XII.2 tax, 210.2(7) 

Part X13 tax, 21.5 

Part XII.4 tax, 211.6(5) 

repayment on, 164(1.1) 

restriction on collection action while underway, 225.1 
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Appeal (cont’d) 

stay of, during action, 239(4) 

Tax Court decisions, from, 174(4.1) 

Tax Court of Canada, to, 169, 170, 174 

time not counted, 173(2), 174(5) 

transitional provisions, ITAR 62(4)-(6) 

where no reasonable grounds for, 179.1 

where right to appeal waived, 169(2.2) 
withholding tax on dividends, Canada—U.K. tax 
treaty Art. 10:7 


¢ withholding tax on interest, Canada—U.K. tax treaty 
Art. 11:11 


¢ withholding tax on royalties, Canada—U.K. tax treaty 
Art. 12:8 

Applicable fraction (for debt forgiveness rules) 

¢ application of to capital losses, 80(4) 

¢ defined, 80(2)(d) 

Apportionment, see also Allocation 

* bond interest to date of sale, 20(14) 

* income accrued to date of death, 70(1)(a) 


* proceeds of disposition, between property and 
services, 68 


* taxable and exempt income, between, 149(6) 
Apprentice mechanic 

¢ eligible, defined, 8(6)(a) 

* tools, deduction from employment income, 8(1)(r) 
¢« GST rebate on, 6(8) 

*¢ income inclusion on sale of tools, 56(1)(k) 
ee rollover of tools to corporation, 85(5.1) 

e¢ rollover of tools to partnership, 97(5) 
Appropriate minister 

¢ defined, 13(21) 

Appropriate percentage 

¢ defined, 248(1) 

Appropriation Act 

* interest paid under 

¢¢ deduction for, 20(1)(c)(i1i) 

Appropriation of amounts 

* to transfer balance between tax accounts, 221.2 
Appropriation of property 

¢ by shareholder, generally, 15(1), 69(4) 

¢ legal representative, by, 159(3.1) 

* on winding-up of corporation, 69(5), 84(2) 
Approved pension plan 

° ror in reference to “registered” plan, ITAR 
Approved project, defined, 127(9) 

Approved project property 

* ascertainment of, 127(10)(c) 

¢ defined, 127(9) [repealed] 

* prescribed, Reg. 4604 

* prescribed activities, Reg. 4605 

Approved share 

¢ clawback on disposition, 211.8(1) 

¢ defined, 127.4(1), 211.71) 

Arbitration of disputes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX V1:6 

Area Development Incentives Act 

* development grant under 


** capital cost allowance for property receiving, Reg. 
I 


Seh..U:E1) 20; Sch. 1:Cl. 
Armed forces, see Canadian Forces 


Arm’s length interest 
¢ defined, 94.1(1) 


¢ dividend dealings, 55(4), (5)(e) 
* interest paid to non-residents in foreign currency, 
212(1)(b)(ii1) 
meaning of, 251(1) 
beneficiary and trust, 251(1)(b) [draft] 
for CCA purposes, Reg. 1102(20) 
for currency dealings with foreign affiliate, 95(2.1) 
for debt forgiveness rules, 80(2)() 
for divisive reorganizations, 55(4), (5)(e) 
for non-arm’s length sale of shares, 84.1(2)(b), (d), 
Pe Waa Whey) C8 
*¢ for resource expenses renounced to partnership on 
flow-through shares, 66(17) 
ee for stock option rules, mutual fund trust, 7(1.11) 


ee for tax shelter investment where information 
outside Canada, 143.2(14) 


ee for windup of subsidiary, 88(1)(d.2) 

* not deemed to confer benefit, 246(2) 

¢ transfer, see Arm’s length transfer 

* transfer price, see Arm’s length transfer price 

Arm’s length allocation 

¢ defined, 247(1) 

Arm’s length transfer 

¢ defined, 94(1)[proposed] 

¢ price, see Arm’s length transfer price 

Arm’s length transfer price, see also Transfer pricing 

* defined, 247(1) 

¢ required for transactions with related non-residents, 
247(2) 

Arrears interest 3 

e defined, for corporate interest offset, 161.1(1) 

Arrival in Canada, see Becoming resident in Canada 

Art, see also Cultural property; Listed personal 

property 

e whether CCA allowed, Reg. 1102(1)(e) 

Art flips 

e donation valued at cost of art, 248(35)-(38) 

* minimum $1,000 proceeds eliminated, 46(5) 

¢ penalties for valuators and promoters, 163.2 

Art shelters, see Art flips 

Artificial eye, medical expense, | 18.2(2)() 

Artificial kidney machine, medical expense, 

118.2(2)@) 

Artificial limb 

* costs, as medical expenses, 118.2(2)(1) 

Artificial transactions, see Anti-avoidance rules 

Artist 

* artistic endeavour, 10(6)-(8) 

* expenses, deduction from employment income, 
8(1)(q) 

e gift of cultural property created by, 118.1(7.1) 

¢ gift of work of art created by, 118.1(7) 


* organization for, see Registered national arts service 
organization 


¢ project grant, included in income, 56(1)(n) 
¢ U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVI 


¢ valuation of inventory, 10(6)-(8) 

Artistic endeavour 

¢ defined, 10(8) 

¢ value of inventory, 10(6), (7) 

Artistic work, copyright royalties 

¢ no withholding tax, 212(1)(b)(vi), 212(9)(b) 

Arts service organization, see Registered national arts 
service organization 
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“As registered” (pension plan), meaning, 147.1(15)_ 


Asian Development Bank 

¢ bonds of 

*e excluded from foreign property, 206(1)“‘foreign 
property ’*(g)(ii)(D) 

*e¢ trust investing in, not foreign pre es Reg. 
5000(7)“‘specified international finance 
trust’(c)(i)(B) 

Assessable dividend (for Part IV tax) 

¢ defined, 186(3) 

e tax on, 186(1)(a) 

Assessment, see also Determination; Reassessment 

e alternative basis for, permitted, 152(9) 

* amounts received under RCA trust, re, 160.3(2) 

¢ appeal from, see Appeal 

¢ arbitrary, 152(7) 

* consequential, of other taxation year, 152(4.3) 

e date of mailing, 244(14) 

e date of making, 244(15) 

¢ derivative, 160 

* determination binding, 152(1.3)—-(3) 

e excess refund, 160.1(3) 

e failure to withhold tax, 227(10)-(10.8) 

e includes reassessment, 248(1) 

¢ incorrect or incomplete, 152(3), (8) 

° irregularities in, not invalidating, 152(3), (8), 166 

* issue in respect of, reference to Tax Court, 173 

e jeopardy, 225.2 

¢ losses, of, see Determination 

¢ Minister, by, 152(1) 

¢ net worth, 152(7) 

e notice of, 152(2) 

ee date of, 244(14), (15) 

¢ objection to, see Objection 

¢ Part IV.1 tax, 187:6 

¢ Part, Vi.l tax, 191.402) 

e Part XII.2 tax, 210.2(7) 

e Part XII.3 tax, 211.5 

¢ Part; XII.4 tax,.21 1:66) 

e Part XII.5 tax, 227(10.01), 227(10.1)(c) 

e Part XII.6 tax, 211.91(3) 

¢ transitional provision, ITAR 62(1) 

¢ valid and binding despite defects, 152(8) 


Asset : 

* computation of, for debt forgiveness reserve, 
61.3(1)(b)BQ) 

¢ lending 

ee defined, 248(1) 

ee of insurer/moneylender 

limitation on deduction re, where reduced in 

value, 18(1)(s) 

Asset-backed securities 

° quae investment for RRSP. etc.,, Reg. 

900(1)(.3) 
Assignee, see also Legal representative 


¢ deemed to be legal representative, 248(1)“legal 
representative” 


¢ obligations of, 159 

¢ return required by, 150(3) 

¢ withholding tax, lability for, 227(5), (5.1)(g) 
Assignment 

* rights to income, 56(4) 

* tax refund, permitted, 220(6) 


Assistance/government assistance 


* Canadian development expense, in respect of, 
66.2(5)“Canadian development expense” 
66.2(5)“cumulative Canadian development 
expense” D, M 

¢ Canadian exploration expense, in respect of, 
66.1(6)“Canadian exploration expense” 
phe eae: Passing anadian exploration expense” E, 


* Canadian film/video tax credit 

*¢ constitutes assistance for all purposes, 125.4(5) 

e «defined, ‘125.4(1) 

¢ Canadian oil and gas property expense, in respect of, 
66.4(5)“Canadian oil and gas property expense” 
66.4(5)“cumulative Canadian oil and gas property 
expense”’D, I 

¢ capital cost allowance, effect on, 13(7.1) 

¢ defined 


ee for film/video production services tax credit, 
125561) 


¢° for investment tax credit, 127(9)“government 
assistance” 


¢ for resource exploration and development rules, 
66(15)‘‘assistance” 


ee includes GST input tax credits, 248(16)-(18) 


ee includes QST input tax refunds, 248(16:1), (17.1), 
(17.3), (18.1) | 


¢ eligible capital expenditure, in respect of, 14(10), 


¢ employer, provided by, for housing, 6(23) 
¢ expired, treated as repaid, 127(10.8) 
¢ exploration and development grant, deductible, 
20(1)(kk) 

film/video production services tax credit 
e constitutes assistance for all purposes, 125.5(5) 
e defined, 125.5(1) : 

flow-through mining expenditure reduced, 

127) (c.2) 
¢ GST input tax credit or rebate deemed to be, 248(16) 
¢ GST input tax credit repaid deemed to be reduction 
in, 248(18) 
government, defined, 127(9) 
housing subsidy provided by employer, taxable, 6(23) 
included in income, 12(1)(x) 
increases adjusted cost base of partnership interest, 
53(1)(e)Gx) 
indirect, taxable, 12(1)(x)(i)(C) 
investment tax credit reduction, 127(18)-(21) 
non-government, defined, 127(9) 


re-production mining expenditure reduced, 
127(11.1)(c.3) 


prescribed benefit under government program 
* overpayment repaid, deductible, 60(n)(i1.1) 
e taxable, 56(1)(a)(vi), Reg. 5502 


QST input tax refund or rebate deemed to be, 
248(16.1) 


¢ QST input tax refund repaid deemed to be reduction 
in, 248(18.1) 

e qualified expenditures, effect on, 127(18)—(21) 

¢ reduces adjusted base of partnership interest, 
53(2)(c)(x) 

° reduces ayers cost base of property, 13(7.1), 
127(11.1)(b) 

e reduces claim for scientific research, 37(1)(d) 

¢ reduces R&D expenditures, 127(11.1)(f) [repealed], 
127(18) 

* repayment of 

ee creates capital loss, 39(13) 

ee deduction for, 20(1)(hh) 
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Assistance/government assistance (cont’d) 

¢¢ excluded from reduction in cost base, 53(2)(k), 
53(2)(s) 

*¢ includes repaid GST input tax credit, 248(18) 

** increases investment tax credit, 127(9)“investment 
tax credit’’(e.1), 127(10.7) 

* « reduces adjusted cost base of partnership interest, 
53(1)(e)Gx)(B) 

* resource-related 


¢* allocated to member of partnership, 66.1(7), 
66.2(6), (7), 66.4(6), (7) 


** increases adjusted cost base of partnership interest, 


53(1)(e)(ix) 
* tax shelter investment excluded, , 125.4(4) 
Assistant’s salary paid by employee 
¢ CPP contributions, UI/EI premiums deductible, 
8(1)(1.1) 
¢ deduction, 8(1)(1)(i1) 
*¢ certificate of employer, 8(10) 
Associated charities 
¢ designation by Minister, 149.1(7) 
¢ disbursement by one to another, 149.1(6)(c) 
Associated corporations, see also Related persons 
* anti-avoidance deeming provision, 256(2.1) 
¢ base level deduction, 18(2.3)—(2.5) 


* certain shares excluded from fair market valuations, 
256(1.6) 


* corporations associated with same corporation 
deemed associated with each other, 256(2) 


* defined, 256(1) 
* investment income from, 129(6) 


* investment tax, allocation of expenditure limit, 
127(10.2)-(10.4) 


¢ land soft costs, allocation of base level deduction, 
18(2.3)-(2.5) 

¢ options, 256(1.4) 

* parent deemed to own child’s shares, 256(1.3) 

¢ Part VI.1 tax, allocation of dividend allowance, 
191.1(3)-(5) 

¢ person deemed related to himself, 256(1.5) 

¢ rights, 256(1.4) 

¢ small business deduction, 125(3)-(5) 

* specified class of shares, defined, 256(1.1) 

Association of Universities and Colleges of Canada, 

exempt, 149(1)(h.1) 

Associations 

¢ drilling and exploration expenses, pre-1962, ITAR 
29(9), (10), (13) 

* non-profit exemption, 149(1)(1) 

Assumption of debt, 20(1)(e)(i1.2), 20(1 )(e.1)(ii1) 

¢ debt forgiveness rules do not apply, 80(1)‘‘forgiven 
amount’ B(1) 

At-risk adjustment (for tax shelter) 

¢ defined, 143.2(2), (3) 

At-risk amount, see also Limited partner; Tax shelter 

¢ artificial transactions, 96(2.6), (2.7) 


* as prescribed benefit for tax shelter purposes, Reg. 
231(6) 


¢ defined, 96(2.2) 
¢ limited partner’s losses restricted to, 96(2.1) 


* limited partnership interest acquired by subsequent 
person, 96(2.3) 


* prescribed film production, Reg. 7500 
* prescribed revenue guarantee, Reg. 7500 
* resource expenditures, 66.8 


Athlete 


* association for, see Registered Canadian amateur 
athletic association 


* income of, Canada—U.S. Tax Treaty, Canada-U.S. 
Tax Treaty:Art. XVI - 


e Major League Baseball Players Benefit Plan, Reg. 
6800 


e National Hockey League referees, Reg. 6801(c), 
6802(d) 

¢ signing bonus, taxable, 6(3), 115(2)(c.1), 115(2)(e)(v) 

¢ trust for, see Amateur athlete trust 

* tuition support received by, no tuition credit, 
118.5(1)(a)(v) 

¢ U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVI 


Atlantic Groundfish Adjustment Program/Atlantic 
Groundfish Strategy, see Fishing: compensation 
programs 
Attendant 
e for taxpayer or dependant mentally or physically 
impaired 
allowance paid by employer, not income, 6(16) 
deduction from income, 64 
e residents absent from Canada, 64.1 
medical expense credit, 118.2(2)(b), (b.1), (c) 
e reimbursement of expenses, 118.2(3)(b) 
Attributed surplus (of financial institution) 
¢ defined, 181(2), 190(1.1), Reg. 8602 
Attributed surplus (non-resident insurer) 
¢ defined, 219(7), Reg. 2400(1) 
ee Large Corporations Tax, Reg. 8600 
Attribution rules, see also Income-splitting 


¢ Child Tax Benefit cheque deposited for child’s 
benefit, 74.1(2) 


¢ deemed receipt of dividend, 82(2) 

¢ “designated person” defined, 74.5(5) 

e gain/loss from property transferred or loaned, 74.2 
ee farm property, 75.1 

ee trust, to, 74.3(1)(b) 

* income-splitting tax, 120.4, see also Split income 


indirect payments, 56(2) 

interest-free or low-interest loans, 56(4.1) 
kiddie tax, 120.4, see also Split income 
loan or indebtedness, 56(4.1)—(4.3) 


prescribed provincial pension plan contributions, 
exception for, 74.5(12 


property transferred to child, 74.1(2), 75.1 
property transferred to spouse 

¢ capital gain/loss on, 74.2(1) 

e income from, 74.1(1) 

property transferred to trust 

¢ income, gain or loss transferor’s, 75(2) 
e trusts excluded, 75(3) 

RRSP spousal contributions, 146(8.3) 
reverse attribution, excluded, 74.5(11) 
spousal RRSP premiums, exception for, 74.5(12) 
transfer or loan to child, 74.1(2) 

transfer or loan to corporation 


¢ income/loss from property transferred or loaned, 
74.1 


ee trust, to, 74.3(1)(a) 

¢ transfer or loan to spouse, 74.1(1), 74.2(1) 

¢ where not applicable, 74.5 

Auction of seized chattels, 225(2)—-(4) 

Audio tapes 

° talking textbooks, medical expense, Reg. 5700(w) 
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Audiologist 

° certification of hearing impairment 

°¢ for disability credit, 118.3(1)(a.2)(ii) 

°¢ for education credit, 118.6(3)(b)(ii) 

¢ defined, 118.4(2) 

Audit, 231.1 

* compliance required, 231.5(2), 231.7 

* contemporaneous documentation for transfer pricing, 
247(4) 

* copies or printouts of documents, 231.5(1) 

* court order for compliance, 231.7 

e fishing expedition, 231.2(3) 

Aunt, see also Niece/nephew 

¢ defined, 252(2)(e) 

¢ dependent, 118(6)(b) 

* great-aunt defined, 252(2)(f) 

Australia, see also Foreign government 

* currency loan, see Weak currency debt 

¢ stock exchange recognized, Reg. 3201(a) 

* universities, gifts to, Reg. Sch. VIII s. 17 


Austria, see also Foreign government 
¢ stock exchange recognized, Reg. 3201(r) 
* universities, gifts to, Reg. Sch. VIII s. 4 


Author 
¢ deduction from employment income, 8(1)(q) 


Authorized foreign bank 

¢ branch-establishment rollover, 142.7(3) 
¢ branch interest tax, 218.2 

° branch tax allowance, Reg. 808(8) 


capital tax rules, 181.3(3)(e), 181.3(4)(c), 190.13(d), 
190.14(1)(c) 


* conversion of Canadian affiliate to branch, 142.7 


¢ debt of, qualified investment for deferred income 
plans, 146(1)“qualified investment’’(b)(i1), 
146.1(1)“qualified investment’’(b)(11), 
146.3(1)“qualified investment’(b)(ii), 204*‘qualified 
investment’(b)(11) 


¢ deemed resident in Canada for certain purposes, 
21203;3) 


defined, 248(1) 

foreign tax credit, 126(1.1) 

interest deduction, 18(1)(v), 20.2 

payments to, non-resident tax 

¢ no withholding tax, Reg. 105(2)(b), 800 

* tax payable directly, Reg. 801-803 

reassessment beyond 4-year deadline, 152(4)(b)(iu.1) 

taxable income earned in Canada, optional amount, 

115(1)(a)(vil) 

¢ winding up into, Reg. 9204(2.1) 

Authorized person 

¢ defined, re communication of taxpayer information, 
241(10) 

Automobile, see also Motor vehicle; Passenger vehicle 

¢ available to shareholder, benefit, 15(5), (7) 

¢ benefit related to operation of, includable in 
employee’s income, 6(1)(a)(i1i) 

* benefit related to use of, not includable in 

employee’s income, 6(1)(a)(iil) 

benefit to shareholder, 15(5) 

capital cost allowance 

¢« exclusion, Reg. 1102(1)(h), 1102(11)—(13) 

e limitation, see Passenger vehicle: luxury 

dealer, taxable benefit to sales employees, 6(2.1) 

defined, 248(1) 

employee’s, capital cost allowance, Reg. 1100(6) 

expenses 


e* employee, of, 8(1)(h.1) 

e¢ limitations on deductibility, 13(7)(g), (h), 18(1)(r), 
GH2n673 

gasoline for, see operating costs (below) 

insurance, see operating costs (below) 

interest cost limit, see Passenger vehicle: luxury 

lease expense limit, see Passenger vehicle: luxury 

luxury, see Passenger vehicle: luxury 

maintenance, see operating costs (below) 

mechanic, see Apprentice mechanic 

operating costs 
benefit 

*  employee-owned car, 6(1)(1) 

e employer-owned car, 6(1)(k); Reg. 7305.1 

° shareholder, received by, 15(5) 
deductible 

¢ by employee, 8(1)(h.1) 

¢ by employer, 9(1) 

parking for, taxable benefit, 6(1)(a), 6(1.1) 

payments by, non-resident withholding tax, 212(13.3) 

provided to employee 

* amount included in income, 6(1)(e), (k), 6(2) 

* cost includes GST, 6(7) 

provided to partner 

¢ amount included in income, 12(1)(y) 

provided to shareholder 

¢ amount included in income, 15(5) 

purchase loan to employee, 15(2)(a)(iv), 15(2.4)(d) 

salesperson, standby charge for use of vehicle, 6(2.1) 

short-term rental/leasing, for 

¢ capital cost allowance, Reg. Sch. IT:Cl. 16 

standby charge, 6(1)(e) 

e reasonable amount, 6(2) 

¢ salesperson, reasonable amount, 6(2.1) 

trade-in, allocation of consideration, 13(33) 

used by employee, 6(1)(e), (k), 6(2) 

used by shareholder, 15(5) 

used in employment 

* costs, 8(1)(qj) 

Automotive equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 10(a) 

ee large trucks and tractors, Reg. Sch. II:Cl. 16(g) 

Available-for-use rules 

e capital cost allowance, 13(26)—(32), Reg. 
1100(2)(a)G), (vii) 

ee transfer of property to affiliated person, 
13(21.2)(e)(v) 

deduction against rental income, 20(28), (29) 

investment tax credit, 127(11.2) 

meaning of, 248(19) 

scientific research, 37(1.2) 

Average Consumer Price Index 

e defined, Reg. 8500(1) 

‘‘Average wage” for calendar year 

¢ defined, 147.1(1) 

¢ used in calculating money purchase limit, 
147.1(1)“money purchase limit” 

Averaging of income, see also Income-averaging 

annuity contract 

¢ forward, see Forward averaging 

¢ lump-sum payments, 110.2, 120.31 

¢ RRSPs, 146(5), (8) 

ee by pledging RRSP. as security, 146(7), (10) 

° shareholder loans, 15(2), 20(1)q) 

Aviation fuel, see Fuel tax rebate 


2541 


Topical Index 


Aviation turbine fuel 

¢ failure to file fuel certificate, penalty imposed, 234.1 
[repealed] 

¢ rules ees sales of, 69(7.1) [repealed], 69(11) 
[repealed] 

Avoidance of tax, see Anti-avoidance rules 


Award 

* legal expenses of collecting salary, etc. 

¢¢ included in employee’s income, 6(1)() 

* personal injury 

ee election re capital gains, 81(5) 

** income exempt, 81(1)(g.1), (g.2) 
Away-from-home expenses, see also Special work 
site, employment at; Travelling expenses 

¢ railway employees, 8(1)(e) 

* transport employees, 8(1)(g) 


B 
BAPA (Bilateral Advance Pricing Agreement), see 
Advance Pricing Agreement 
BIL, see Business investment loss 
BN, see Business number 
Baby bonus, see Child Tax Benefit 
Babysitting, see Child care expenses 
Back-door butterfly, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 
Backman case overruled, 96(8) 


Back-to-back loans 

* attribution rules, 74.5(6) 

¢ loan by corporation to non-resident, 17(11.2) 
e thin capitalizaton rules, 18(6) 


Bad debt 


¢ change in control of corporation, limitation on 
deduction, 111(5.3) 


deductible, 20(1)(p) 

deemed disposition of, 50(1)(a) 

disposition of depreciable property, 20(4), (4.1) 
disposition of eligible capital property, 20(4.2) 
insurer/moneylender 

e inclusion in income, 12.4 

personal-use property, 50(2) 

recovered 

* capital gain, 39(11) 

o-7. COMe. ALUMI CLL Ly 

restrictive covenant payment, 60(f) 

uncollectible proceeds of disposition, 20(4)-(4.2) 
where property seized by creditor, no deduction for 
principal, 79.1(8) 

Balance 

* transfer of, to different CCRA account, 221.2 


Balance-due day 

* amalgamated corporation, 87(2)(oo0.1) 

¢ defined, 248(1) 

* payment of tax by, 153(2), Seaectan’ 156(1)(b), 
156.1(1)“net tax owing”(b), 157(1) 

Balance of annuitized voluntary contributions 

* defined, 60.2(2) 

Bank, see also Financial institution 


* account in foreign country, disclosure to CCRA, 
2333 


cannot make Canadian securities election, 39(5)(b) 
computation of income, 26 

deductions, 26(2) 

defined, Interpretation Act s. 35(1) 

exempt from Part IV tax, 186.1(b) 

foreign, see Authorized foreign bank; Foreign bank 


* interference with remittance of tax, 227(5.2)+(5.4) 
(draft) 

* liabilities of, determination for debt forgiveness 
reserve, 61.3(1)(b)C@i)(B) 

¢ mark-to-market rules, 142.2—142.6 

¢« “Minister’s rules” defined, 26(4) 

* receipt of tax payments by, 229 [repealed] 

* recoveries, 26(3)(b) 

* remittance of source withholdings by large 
employers, 153(1), Reg. 110. 

* reserves 

** continuation of, on amalgamation, 87(2)(g.1) , 

*¢ prescribed reserve amount, Reg. 8000(a), (a.1) 

¢ specified debt eerie that was inventory before 
February 1994, 142.6(4)(a)(ii) 

¢ surtax on, 190.1(1.2) 

* taxable income earned in a province, Reg. 404 

¢ write-offs, 26(3)(a) 

Bank for International Settlements 

¢ no withholding tax on interest payable to, Reg. 806.1 


Banker’s acceptances 
e included in capital for large corporations tax, 
181.2(3)(d) 
° errs investments for deferred income plans, Reg. 
900(1)G.2) 
Bankruptcy 
¢ Act, see Bankruptcy and Insolvency Act 
° “bankrupt” defined, 248(1) 
¢ business income, effect on, 34. 1(8)(b), 34.2(6)(b)(i1), 
34.2(6)(c)(ii) 
® corporation 
ee dividends paid to, effect on dividend refund, 
1) 
** exempt from large corporations tax, 181.1(3)(b) 
ee general rules, 128(1) 
e debt forgiveness rules inapplicable, 80(1)“forgiven 
amount’ B(i) 
effect on Crown’s priority for taxes withheld, 227(5) 
“estate of the bankrupt” defined, 248(1) 
individual 
Child Tax Benefit, 122.61(3.1) 
credits allowed, 118.95 
GST credit, 122.5079 
general rules, 128(2) 
minimum tax not-applicable, 127.55 
tuition and education credit carryforward, 
128(2)(f)(iv), 128(2)(g)G1) 
legislation, see Bankruptcy and Insolvency Act 
receiver 
¢ return to be filed by, 150(3) 
e¢ minimum tax carryover not applicable, 120.2(4) 
e withholding tax, 227(5), (5.1) 
shares of corporation in, 50(1) 
trustee in, see also Legal representative 
¢ clearance certificate, 159(2) 


e deemed to be legal representative, 248(1)“‘legal 
representative” 


ee obligations of, 159 

*e¢ return required by, 150(3) 

ee withholding tax, liability for, 227(5), (5.1) 
Bankruptcy and Insolvency Act 

¢ charge registered under, 223(11.1) 

¢ priority of garnishment order over, 224(1.2) 
Bare trust, 104(1), see also Agent 

¢ non-resident, transfer to, 248(25.1) 


¢ transfer to or from, not a disposition, 
248(1)“disposition’’(e)(i) 
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Barrister and solicitor, see Lawyer 

Base level deduction 

* real property corporations, 18(2.2)-(2.5) 

Baseball players, see Athlete 

Base taxation year (for OAS clawback) 

e defined, 180.2(1) 

Basic activity of daily living 

e defined, 118.4(1)(c), (d) 

¢ markedly restricted, disability credit, 118.3(1) 

Basic education, see Adult basic education 

Basic herd 

* meaning of, 29(3) 

e reduction in, 29(2) 

election re, 29(1) 

Bathtub 

¢ mechanical aid for getting into and out of, medical 
expense, Reg. 5700(g) 

Bearer bond etc. 


* coupon encashment requiring ownership certificate, 
234 


* withholding tax on payments to non-resident, 215(2) 
Becoming a financial institution, 142.6(1)(a), (b) 
Becoming non-resident, see Ceasing to be resident in 
Canada | 
Becoming resident in Canada, 128.1(1) 
* corporation 
deemed dividends, 128.1(1)(c.1),(c.2) 
effect on non-resident shareholder’s cost, 52(8) 
foreign affiliate of Canadian resident, 128.1(1)(d) 
paid-up capital, effect on, 128.1(2), (3) 
deemed acquisition of property, 128.1(1)(c) 
deemed disposition of property, 128.1(1)(b) 


immigration trust, five-year non-taxability, see 
Immigration trust 


negative cumulative eligible capital balance, 14(8)(b) 
partner 
cost base of properties owned by partnership, 
96(8) 
e taxation year-end and new taxation year, 128.1(1)(a) 
Bed 
¢ hospital, medical expense, Reg. 5700(h) 
e reservation fee, for foster person, exempt, 81(1)(h) 
e rocking, medical expense, 118.2(2)(1) 
Bees 
¢ keeping, constitutes farming, 248(1)“farming” 


Belgium, see also Foreign government 
e stock exchange recognized, Reg. 3201(b). 
* universities, gifts to, Reg. Sch. VIII s..5 
‘Beneficially interested” in a trust 
¢ meaning of, 248(25) 
Beneficiary 
amounts deemed not paid to, 104(13.1), (13.2) 
amounts deemed payable to, 104(24), (29) 
he length from personal trust, deemed not to be, 
(1) | 
capital cost allowance, deduction for, 104(16) 
[repealed] 
death of 
separate return on, 104(23)(d) 
deemed income of, 104(27), (28) 
deferred profit sharing plan, under, 147(17) 


when plan was employees’ profit sharing plan, 
147(11) 


¢ defined, 94(1), 94.1(1), 104(5.5), 108(1), 248(13), 


Reg. 223(5), 8500(1) 
disposing of property previously held by trust 
reduction of loss, 107(6) 
emigration of, 128.1(10)“excluded right or 
interest’’(j), (k) . 
employees profit sharing plan, under, 144(6)-(8) 
former, refund to, 144(9) 
foreign tax credit, 104(22)—(22.4) 
immigration of, 128.1(10)“excluded right or 
interest”’(j), (k) 
income of, 108(5) 
income payable to, 104(13) 
non-resident 
deduction from income of trust, for dividend from 
non-resident-owned investment corporation, 
104(10), (11) 
distribution of property to, 107(5) 
instalment obligation not increased, 107(5.1) 
security to postpone payment of tax, 
390(4.0)-(4.63). rae 
dividends received on behalf of, 82(1)(a)(.1) 
estate income paid to, withholding tax, 212(1)(c) 
limitation on deduction in computing income of 
trust, 104(7) 
trust income paid to, withholding tax, 212(1)(c) 
non-resident trust, of 
rights and obligations, 94(2) [to be repealed] 
non-taxable dividends, designation re, 104(20) 
preferred 
defined, 108(1) 
election re accumulating income, 104(14) 
qualifying environmental trust, credit for, 127.41 


registered education savings plan, under, 
146.1(1)“beneficiary” 


rights or things transferred to, 70(3) 


share of pension etc. benefits received by 
testamentary trust, 104(27)-(28) 
superannuation or pension benefit, share of, 104(27) 
taxable capital gain, designation by trust, 
104(21)-(21.7) 
taxable dividends received by trust, designation re, 
104(19) 
trust, of 
defined, 104(5.5), 108(1)“beneficiary” 
depreciable property acquired with government 
assistance, 13(7.2) 


inducement payments or reimbursement received 
by, 12(2.1) 


Benefit 

* amount, see Benefit amount 

¢ automobile available to shareholder, 15(5), (7) 
¢ automobile operation, re, 6(1)(a)(i1), 6(2.2) 

¢ conferred on person 

e¢ amount included in income, 56(2), 246(1) 

¢ conferred on shareholder, 15(1), (7), (9) 

ee loan forgiven, 15(1.2) 

¢ death, see Death benefit 

¢ deferred profit sharing plan, under, 147(10)-(10.2) 
ee defined, 248(1) 

¢ defined 

ee Home Buyers’ Plan, 146.01(1) 
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Lifelong Learning Plan, 146.02(1) 
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1408(1) 
registered retirement savings plan, 146(1)“benefit” 
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Benefit (cont'd) 

* employee benefit plan, 6(1)(g) 

¢ employment, related to, 6(1)(a) 

*« automobile. 6(1)(e), (k). 6(2) 

*e¢ exclusions from income, 6(1)(a)(i)-(v) 

ee GST included in benefit, 6(7) 

*¢ group term life insurance, 6(1)(a)(i), 6(4), Reg. 

2700-2704 

** housing loss, 6(19)-(22) 

ee housing subsidy, 6(23) 

¢¢ loan to employee, 6(9) 

¢« loss in value of home on relocation, 6(19)—(22) 

ee stock options, 7 

¢ employment insurance, 6(1)(f) 

forgiveness of debt 

* owing by employee, 6(15), (15.1) 

* owing by shareholder, 15(1.2), (1.21) 

government assistance program, prescribed 

* overpayment repaid, deductible, 60(n)(ii.1) 

ee taxable, 56(1)(a)(vi), Reg. 5502 

erp term life insurance premium, portion taxable, 
) 

indirect, 56(2) 

information returns, Reg. 200 


loan to employee, officer or personal services 
corporation, 80.4(1) 


* deemed interest, 80.5 
loan to personal services business 

e included in income, 12(1)(w) 
loan to shareholder, 80.4(2) 

¢ deemed shareholder benefit, 15(9) 
northern and isolated areas 

¢ credit, 110.7 


¢ prescribed northern zone and intermediate zone, 
Reg. 7303.1 


paid to non-resident, 212(1)() 

prescribed 

* group term life insurance, Reg. 2700-2704 

* tax shelter definition, Reg. 231(6.1) 

provision, see Benefit provision 

registered national arts service organization, from, 
56(1)(aa) 


registered retirement savings plan, under, 
146(8)-(8.91) 


¢ defined, 146(1)“‘benefit” 

* retirement savings, 146.3(5) 

¢ shareholders’, taxable, 15(1), (7), (9) 

* stock dividend paid, 15(1.1) 

* superannuation or pension, 56(1)(a) 

*¢ defined, 248(1) 

* trust, estate, contract, etc., from, 12(1)(m), 105(1) 
* unemployment insurance 

** repayment of, 110(1)(j) 

Benefit on death 

¢ defined, Reg. 310 

Benefit provision 

¢ defined, Reg. 8500(1) 

Benevolent or fraternal benefit society, see also 
Non-profit organization 

* exemption, 149(1)(k) 

e¢ limitation, 149(3), (4) 

Bequest, see also Death of taxpayer 

* debt forgiveness rules do not apply, 80(2)(a) 


Betting losses, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXII:3 


Beverages 

* expenses for, see Entertainment expenses (and meals) 

Bill, post-dated, sale of, 20(1)(e), 248(1)“borrowed 

money” 

Bison, 80.3(1)“breeding animals” 

Bituminous sands 

* constitutes tar sands, 248(1)“tar sands” 

¢ defined, 248(1) 

¢ determination of viscosity and density, Reg. 1107 

° rol is not oil or gas well, 248(1)“oil or gas 
we 


Bituminous sands, included in definition of 
‘mineral’, 248(1) 

Bituminous sands equipment 

¢ defined, Reg. 1206(1) 

¢ proceeds of disposition, 59(3.3)(c) 

Blast furnace gas 

e defined, Reg. 1104(13) 


Blended payment, interest and principal, 16(1) 
¢ paid to non-resident, 214(2) 
Blind person, see also Mental or physical impairment 
* computer-operating aids 
ee medical expense, Reg. 5700(0) 
¢ devices to assist, business expense, 20(1)(rr) 
e guide dog, expenses, 118.2(2)(1) 
¢ parking paid by employer, not taxable benefit, 6(16) 
¢ print-reading aids 
** medical expense, Reg. 5700(1) 
° Maer eer an paid by employer, not taxable benefit, 
Block of shares 
¢ defined, Reg. 4803(1) 
Block of units 
* defined, Reg. 4803(1) 
Blocked currency 
¢ FAPI reserve, 91(2) 
¢ income in, postponement of tax, 161(6) 
Blood relationship 
¢ defined, 251(6) 
Blood sugar 
* measuring device for diabetics, medical expense, 
Reg. 5700(s) 
Board and lodging 
¢ railway employees, 8(1)(e) 
* special work site, 6(6) 
* transport employees, 8(1)(g) 
e value of, includable in income, 6(1)(a) 
Board of education 
¢ allowance from, exempt, 81(3) 
Board of trade 
* exemption, 149(1)(e), 149(2) 
¢ information return, whether required, 149(12) 
Bond, see also Debt obligation; Investment contract; 
Obligation; Specified debt obligation 
* accrued interest 
information return, Reg. 211 
treatment of, 20(14) 
bearer, see Bearer bond etc. 
Canadian Government, 212(1)(b)(ii) 
certain 
* interest on, excluded from income, 81(1)(m) 
conversion of, 51.1; ITAR 26(25) 
convertible, exchanged for share, 51 
cost base, additions to, 53(1)(g) 
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Bond (cont'd) 3 
* coupon identification, 240(2) ¥ 
credit-related gains and losses, 142.4(7)B 
discount 


¢ deduction for, 20(1)(j) 
¢ limitation on deductibility of payments on, 


i8(1)(f) 


transfer pricing, 247 
transfer pricing, for, contemporaneous, 247(4) 


Boot, see Non-share consideration (boot) 

Border residents, see Commuter to United States 
Bounced cheque, see Cheque: dishonoured 
Borrowed money, 20(2), (3) 


e« when deemed to be interest, 16(3) ¥ —* capitalized, 21 
* expropriation assets for sale of foreign property, 80.1 ? defined, 248(1) 
¢ foreign corporation, eligible for RRSP investment, * depreciable property, for, 21(3) 
Reg. 4900(1)(p) ee election to capitalize, 21(1) 
* foreign Fierhmaocts eligible for RRSP investment, * exploration/development, for, 21(4) 
Reg. 4900(1)(0) e extended meaning of, 20(2), (3) 
e identical properties ¢ interest paid on, 20(1)(c) 
ee disposition of, 47(2) ¢ loss of source of income, 20.1(1) 
ee meaning, 248(12) ¢ purposes used for, deemed, 20(2), 20(3), 20.1 
* income e refinanced, 20.1(6) 
ee defined, 248(1) ¢ used for loan to corporation, 20(3.1) 
ee foreign affiliate, issued by, 95(5) ¢ used to acquire partnership interest, 20.1(5) 
ee interest on, deemed dividend, 15(3) * used to invest in RRSP or RESP, no deduction for 
**e non-resident corporation, 15(4) interest, 18(11) 
* issued at discount, yield treated as interest, 16(3) Borrowing 
* predecessor corporation, of, 87(6), (7) ¢ allocations in proportion to 
* provincial, taxable at reduced rate, 212(6)-(8) ee deduction, 137(2) 
¢ purchase of on open market, by issuer, 39(3) e° defined, 137(6) 
e sale of, 20(21) ¢ expense of, 20(1)(e) 
e small business, see Small business bond Bottle deposits 
e small business development, see Small business ¢ taxable as income, 12(1)(a)(i1) 
development bond ee deduction when repaid, 20(1)(m.2) 


¢ stripped, cost of coupon excluded from income when 
sold, 12(9.1) 


e transferred, interest on, 20(14) 
Bone marrow transplant 
¢ expenses of, tax credit for, 118.2(2)(1.1) 


Bovine animals 


breeding, 80.3(1)“breeding animals’’(b) 
inventory, valuation of, 28(1.2) 


Brace (limb or spinal), as medical expense, 


118.2(2)@) 
Bonus, see also Signing bonus Brady bond 
$ cash, Canada Savings Bond, 12.1 ¢ excluded from mark-to-market rules, 142.2(1)“mark- 
¢¢ information return, Reg. 220 to-market property’(e), Reg. 9002(1)(d) 
¢ employment ¢ owned by bank as specified debt obligation, 


unpaid, 78(4) 
ee withholding of tax at source, 153(1)(a), Reg. 103 ° 
Bonus interest payment 
¢ credit union, by ¢ 
deduction, 137(2) 
defined, 137(6) . 


Bonus payments 

° oil or gas, ITAR 29(21), (22) 3 
Book 

¢ capital cost allowance for, Reg. Sch. I:Cl. 12(a) 

e talking textbook, medical expense, Reg. 5700(w) : 


Bookkeeping services 
* penalty for misrepresentation, 163.2(9) 


Books and records, see also Documents 
¢ destruction of, penalty, 239(1) e 
* inspections, 231.1 
* outside Canada, 143.2(13), (14), 231.6 
¢ political contributions, 230.1 
* required to be kept, 230(1) 
ee electronic records, 230(4.1), (4.2) 5 
ee failure to keep, 230(3) 

offence and penalty, 238(1) 
lawyers, 230(2.1) 
registered Canadian amateur athletic association, 


230(2) ¢ defined, 80.3(1) 
*e¢ registered charity, 230(2) Bribes 
ee retention of, 230(4)-(8), Reg. 5800 * no deduction for, 67.5 
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Brant case overruled, 224(1.4), 227(4.3) 
Breakdown of marriage, see Divorce and separation 
Breakwater 


Breast prosthesis 


Breeding animals/herd 


142.6(4)(a)(Gi) 
reserve in respect of, Reg. 8006‘‘specified loan” 


Branch advance 


defined, 20.2(1) 


Branch financial statements 


Canadian income of foreign bank calculated using, 
115(1)(a)@i) 
defined, 20.2(1) 


Branch interest tax, 218.2 
Branch tax, 219 


exemption for first $500,000 of profits, Canada—U.S. 
Tax Convention Canada-U.S. Tax Treaty:Art. X:6(d) 


investment allowance, Reg. 219(1)(j), 808 


non-resident investment or pension fund, exclusion, 
118.2 


tax treaty dividend rate limitation to apply, 219.2 


capital cost allowance for, Reg. Sch. II:Cl. 3, Sch. 
II:Cl. 6 


medical expense, Reg. 5700()) 
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Bridge 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 

* capital cost allowance for, Reg. Sch. II:Cl. 1(a) 

Bridging benefits 

* employment insurance income replacement benefits, 

1)(r)(iv) 

¢ pensions, defined, Reg. 8500(1) 

Britain, see United Kingdom 

British Columbia, see also Province 

¢ lJabour-sponsored venture capital corporation of 

*¢ prescribed, Reg. 6700(a)(vi), (x), Reg. 6700.1 

* logging tax, credit for, 127(1), (2), Reg. 700 

¢ northern, see Northern Canada 

* tax rates, see introductory pages 

¢ Vancouver, international banking centre, 33.1(3) 

British Commonwealth 

¢ defined, /nterpretation Act 35(1) 

Broadcaster 

¢ prescribed person for Canadian film/video tax credit, 
Reg. 1106(7) 

Broadcasting 

¢ defined, Interpretation Act 35(1) 

¢ royalties paid to U.S. resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XII:3(d) 

Broadcasting undertaking 

¢ foreign, defined, 19.1(4) 

e limitation re advertising expenses, 19.1(1) 

Broker, see also Registered securities dealer; 

Securities: dealer, trader or agent 

¢ dividend received by 

e¢ withholding tax, 153(4), (5) 

* insurance, reserve for, 32(1) 

Brother 

e deemed not related on butterfly transaction, 55(5)(e) 

¢ dependent, 118(6)(b) 


e includes brother-in-law or in common-law, 252(2)(b) 


Buccini case overruled, 7(1.7) 
Building 
e additions/alterations 


ee capital cost allowance, Reg. Sch. II:Cl. 3, Sch. 
Il:Cl. 6G), Sch. II:Cl. 6(k) 


¢ class of property acquired, Reg. 1102(19) 
e  disability-related 

ee deductible, 20(1)(qq) 

ee medical expense credit, 118.2(2)(.2) 


® e e e e 


H:Cl. 3, Sch. U:Cl. 5, Sch. I:Cl. 6(a), Sch. II:Cl. 8 
* construction, capitalization of soft costs, 

18(3.1)-G. 7) 
¢ deduction before available for use, 20(28), (29) 


e designated area, in, capital cost allowance, Reg. Sch. 


ILCL 20 


e mine, capa cost allowance, Reg. Sch. I[:Cl. 10(g), 
Sch. II: 


¢ multiple-unit residential, Reg. 1101(5b), Reg. Sch. 
I:Cl. 31, Sch. I:Cl. 32 


*¢ separate classes for capital cost allowance, Reg. 
1101(Sb) 
* proceeds of disposition allocated between land and, 
13(21.1), 70(5)(d) 
* rent paid before acquisition, deemed CCA, 13(5.2) 


* rental properties, limitation on CCA, Reg. 
1100(1 1)-(14.2) 


* scientific research expenditures, limitations, 
37(8)(d)(i), Gi), Reg. 2900(1 1) 
* scientific research expenditures on, 37(8)(d) 


capital cost allowance for, Reg. Sch. II:Cl.:1(q), Sch. 


* separate class, where cost over $50,000, Reg. 
1101(1ac), (lad), (5b) 


* special-purpose, defined, Reg. 2903 

¢ when available for use, 13(28) 

Bump 

* of asset costs, on windup: of corporation, 88(1)(d) 

Burden of proof 

¢ on Minister 

ee failure to report capital gain resulting in denial of 

exemption, 110.6(6) 

ee penalty, 163(3), 15.1(5) 

¢ on taxpayer challenging assessment, 152(7) 

Burial services, see Eligible funeral arrangement; 

Funeral services 

Bursary, see Scholarship 

Bus and truck operators 

¢ allocation of income among provinces 

ee corporation, Reg. 409 

ee« individual, Reg. 2604 

Bus driver 3 

e expenses, 8(1)(g) 

Business, see also Adventure in the nature of. trade; 

Business or property income 

¢ adjustment time, defined, 14(5) 

° carrying on in Canada 

ee extended meaning of, 253 

¢¢ losses, see Non-capital loss; Loss(es) from , 
business or property, 

e non-residents, 2(3) 

cessation, see Ceasing to carry on business 
defined | 
° re purposes of 1995 stub period reserve, 34.2(3), 


¢ generally, 248(1) 

disposition of by proprietor, 25 

expansion, 44(1), (5) 

expenses, see Expenses 

farming or fishing, 28 

income from, see also Business or property income 
e defined, 9(1) . 

¢ earned in a province, Reg. 2603 
ee limitations, Reg. 2606 

° sats i expenses, conditions for deductibility, 
e more than one business, Reg. 2605 

e reserve for 1995 stub period, 34.2(4) 

limit, see Business limit 

losses, see Non-capital loss; Loss(es): from business 
or property 
¢ more than one 
ee income earned in a province, Reg. 2605 


¢ profits, 9(1), Canada—U.S. Tax Convention Canady 
| Bae Bee Treaty: Art. VII 


¢ proprietor’s income from, 11(1) 

¢ small, see Small business corporation 

* termination of, see Ceasing to carry on business 
e transfer of, to corporation or spouse, 24(2) 
Business corporation, foreign, see Foreign business 
corporation 

Business-income tax (foreign) 

¢ deduction for, 126(2), (2.1) 

e defined, 126(7) 

ee for trusts, 104(22.4) 

Business investment loss 


¢ allowable, see also Allowable business investment 
loss 
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Business investment loss (cont’d) 

*¢  carryforward, 111(1)(a), 111(8)“non-capital loss” 

ee deduction for, 3(d) 

* bad debt, 50(1)(a) 

¢ change of control of corporation, rules, 111(8)‘‘net 
capital loss”’C(b) 

¢ deduction from, 39(9), (10) 

* meaning, 39(1)(c) 

¢ shares of bankrupt corporation, 50(1)(b), 50(1.1) 

Business limit 

¢ defined, 125(2)-(5.1), 248(1) 

¢ effect on enhanced investment tax credit, 127(10.2), 
127.1(2)*“qualifying corporation” 

¢ large corporation, 125(5.1) 

e limits small business deduction, 125(1)(c) 

Business number, see also Social Insurance Number 

¢ defined, 248(1) 

¢ penalty for failure to provide, 162(6) 


* provision of, to provinces and other government 
departments, 241(4)(1) 


¢ regulations requiring provision of, 221(1)(d.1) 
* requirement to provide, 237(1.1), (2) 
ee tax shelter information return, 237.1(7) 
Business or property income, 12 
¢ accrued interest on debt obligation, 12(3), (4), (9) 
¢ amounts received for services to be rendered etc., 
12(1)(a), 12(2) 
¢ automobile provided to partner, 12(1)(y) 
e bad debts recovered, 12(1)(4), G.1) 
¢ benefits from estates, trusts, etc., 12(1)(m) 
¢ deductions from 
ee not allowed, 18 
ee permitted, 20(1) 
e dividends, 12(1)q), (k) 
¢ eligible capital amount to be included, 14(1) 
¢ employee benefit plan 
ee amounts received from, 12(1)(n.1) 
employee trust, amounts received, 12(1)(n) 
employees profit sharing plan, amounts received 
from, 12(1)(n) 
¢ employment tax deduction, 12(1)(q) 
° energy conversion grant, 12(1)(u) 
¢ forfeited amounts under salary deferral arrangements, 
12(1)(n.2) 
home insulation grant, 12(1)(u) 
inducement payments, 12(1)(x) 
¢ prescribed amount, Reg. 7300 
* received by beneficiary of trust, or partner, 12(2.1) 
insurance proceeds expended, 12(1)(f) 
interest, 12(1)(c) 
inventory adjustment, 12(1)(r) 
investment tax credit, 12(1)(t) 
life insurance policies, accumulating fund, 12.2 
partnership, 12(1)(1) 
payments based on production or use, 12(1)(g) 
personal services business 
loan from employer, 12(1)(w) 
registered home ownership savings plan, 12(10.1) 
reimbursement, 12(1)(x) 
¢ prescribed amount, Reg. 7300 
received by beneficiary of trust, or partner, 12(2.1) 
reinsurance commission, 12(1)(s) 
reserves 
certain goods and services, for, 12(1)(e) 
doubtful debts, for, 12(1)(d) 
guarantees etc., for, 12(1)(d.1) 


¢* quadrennial survey, for, 12(1)(h) 


* retirement compensation arrangement, amounts 
received under, 12(1)(n.3) 


¢ royalties, 12(1)(o) 

e scientific research deduction, 12(1)(v) 

° oye rendered, amounts receivable for, 12(1)(b), 

* western grain stabilization payments, 12(1)(p) 

Business property, see Former business property 

Butterfly transaction, 55(3)(b) 

¢ back-door rule, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 

¢ capital gains exemption disallowed, 110.6(7)(a) 

e definitions, 55(1) 

* exception where gain exempted by treaty, 55(3.1)(b) 
[temporary] 


¢ excluded from capital gains strip rules, 55(3)(b) 


° * exception for cross-border purchase, 55(3.1) 
[temporary ] 


** exception for purchase butterfly, 55(1), (3.1), (3.2) 
*¢ no acquisition of control on spin-off distribution, 


256(7)(a)(i)(E) 
C 
CCA, see Capital cost allowance 
CCDE, see Cumulative Canadian development expense 


CCOGPE, see Cumulative Canadian. oil and gas 
property expense 


CCPC, see Canadian-controlled private corporation 


CCPC rate reduction percentage 
¢ defined, 123.4(1) 


CCRA, see Canada Customs and Revenue Agency 
CCTB, see Child Tax Benefit 

CDA, see Capital dividend account 

CDE, see Canadian development expense 

CEC, see Cumulative eligible capital 


CEDC, see Community Economic Development 
Corporation (Nova Scotia) 


CEDOE, see Canadian exploration and development 
overhead expense 


CEE, see Canadian exploration expense 
CESG, see Canada Education Savings Grant 
CFA, see Cash flow adjustment 

CIF, see Canadian investment fund 


CRA (Canada Revenue Agency), see Canada Customs 
and Revenue Agency 


CRCE, see Canadian renewable and conservation 
expense 


CIDA, see Canadian International Development Agency 
CNIL, see Cumulative net investment loss 

COGPE, see Canadian oil and gas property expense 
COIN, see Canadian option interest note 


CPI (Consumer Price Index) adjustment, see 
Indexing (for inflation) 


CPP, see Canada Pension Plan/Quebec Pension Plan 


CRTC, see Canadian Radio-television and 
Telecommunications Commission 


CSOH, see Pre-1972 capital surplus on hand 
CSTSP, see Computer software tax shelter property 


Cable 
¢ fibre optic, capital cost allowance, Reg. Sch. I:Cl. 
42 


e included in definition of “‘telecommunication”, 
Interpretation Act 35(1) 
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Cable (cont’d) 
* systems interface equipment, Reg. Sch. II:Cl. 10(v) 


Caisse populaire, see Credit union 

Calcium chloride 

* extraction of, 248(1)“mineral resource’’(d)(i1) 
¢ included in definition of “mineral”, 248(1) 
Calculation period 

¢ defined, 20.2(1) 

Calendar year 

¢ defined, /nterpretation Act 37(1)(a) 


Camp, expenses of 


¢ deductible as child care expenses, 63(3)“child care 
expense” 


¢ not deductible, 18(1)()Q) 
Canada 


e defined, 255, Income Tax Conventions Interpretation 
Act 5, Interpretation Act 35(1), Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. III: 1(a) 


¢¢ application to continental shelf, Interpretation Act 
s. 8(2.2) 


e¢ application to exclusive economic zone, 
Interpretation Act s. 8(2.1) 


* government of, see Government 

¢ incorporated in, defined, 248(1)“corporation” 
“corporation incorporated in Canada” 

° resident of, see Resident of Canada 

Canada Child Tax Benefit, see Child Tax Benefit 


Canada Customs and Revenue Agency 

* account numbers, see Business number 

¢ audit, see Audit 

* collection action, see Collection of tax 

° sage Canada Customs and Revenue Agency Act 

delegation of powers to officials of, 220(2.01) 

employees of, 220(2), (2.01) 

fairness package, see “Fairness package” (1991) 

official of, interference with, 231.5(2) 

operations of, 220(1) 

procedures not followed, assessment still valid, 166 

refund payable by, see Refund 

staff, discipline of, communication of information 

for, 241(4)(h), 241(4.1) 

* tax withheld, held in trust for, 227(4)-(4.2) 

e transfers between tax accounts, 221.2 

Canada Deposit Insurance Corporation, 

Deposit insurance corporation 

¢ bonds, etc. issued by 

ee interest deemed not from Government of Canada, 
212(15) 

e subject to tax, 27(2), Reg. 7100 

Canada Education Savings Grant 

* not a contribution to RESP, 146.1(1)“contribution” 

¢ repayment of, deduction, 60(x) 

Canada Employment and Immigration Commission 

° costs of appealing decision of, deductible, 60(0) 

Canada Employment Insurance Commission 


* employment insurance benefits, see Employment 
insurance 


¢ financial assistance from, taxable, 56(1)(r) 
Canada Gazette 

¢ regulations to be published in, 221(2) 
Canada Grain Act, 76(5) 

¢ cash purchase ticket under, 76(4) 

Canada Mortgage and Housing Corporation 
* subject to tax, 27(2), Reg. 7100 


see also 


Canada—Newfoundland Atlantic Accord Act 

* communication of information for purposes of, 
241(4)(d)(vi) 

Canada-—Nova Scotia Offshore Petroleum Resources 

Accord 

* communication of information for purposes of, 
241(4)(d)(vi) 

Canada Oil Substitution Program, see Energy: 

conversion grant 

Canada Pension Plan Investment Board 

* prescribed to own shares of pension investment 
corporations, Reg. 4802(1)(c.1) 

Canada Pension Plan/Quebec Pension Plan 

¢ amount payable by taxpayer under, collection of, 
223(1)(c) 

* assignment of pension under, 56(2) 

ee excluded from attribution rules, 74.1(1) 

¢ benefits taxable 


ee election to pay tax attributable to earlier years, 
56(8), 120. 


ee non-resident, 212(1)(h)(1i) [repealed], 217 

ee resident of Canada, 56(1)(a)(1)(B) 

* constitutes earned income for RRSP, 146(1)“earned 
income’’(b.1) 

¢ contributions 

ee by employee, as employer, deduction for, 8(1)(.1) 

°° (Credit fOmello-s, 

ee self-employed earnings 

eee credit for half, 118.7 

eee deduction for half, 60(e) 

¢ costs of appealing decision under 

ee deductible, 60(0) 

ee recovery of, income, 56(1)(1)(i11) 

¢ death benefit, taxable, 56(1)(a)()(F), 56( Lia 1) 

e disability pension 


ee election to pay tax attributable to earlier years, 
56(8), 120.3 


ee included in earned income 
eee for RRSP purposes, 146(1)“earned income’ ‘(b. 1) 


eee for child care expenses, 63(3)“earned 
income’’(d) 
¢ disclosure of confidential information for purposes 
of, 241(3)(b), 241(4)(a), 241(4)(e) (iii) 
* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’’(g)(1) 


¢ employer’s source deductions, failure to remit, 
22 IA9 1) 


e excluded from pension credit, 118(8)(b) 
¢ non-resident withholding tax, 212(1)(h) 


ee U.S. residents, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X VIII:5 


* repayment of overpayment under, deduction, for, 
60(n) 

e retirement pension under 

e* assignment of, not subject to attribution, 74.1(1) 

¢ transfer of rights to pension under, 56(4) 

Canada Revenue Agency, see Canada Customs and 

Revenue Agency 

Canada Savings Bond 

¢ cash bonus on, 12:1 

ee information return, Reg. 220 

Canada security (of life insurer) 

¢ change in use, 138(11.3)(c), (d) [repealed] 

¢ defined, 138(12) [repealed] 


¢ loss on disposition of, deductible, ESSKO REE! 
[repealed] 
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Canada security (of life insurer) (cont’d) 
* premium on acquisition of, deductible, 138(3)(d) 
[repealed] 


ees Shipping Act, see also Vessel 


eae survey under, reserve for, 20(1)(0), Reg. 


¢ vessel, defined under, 13(21) 

Canada Student Financial Assistance Act 

* interest paid under, credit for, 118.62 

Canada Student Loans Act 

¢ interest paid under, credit for, 118.62 

Canada—-U.K. Tax Convention, see Table of Contents 

Canada-U.S. auto pact | 

* payments received, income, 56(1)(a)(v) 

Canada-U.S. Tax Convention 

e prescribed provision for elections, Reg. 7400(1) 

* text, see Table of Contents 

Canadian 

¢ defined, for Canadian film credit certificate, Reg. 
1106(1)“Canadian” 

Canadian affiliate 

¢ of foreign bank, defined, 142.7(1) 


Canadian Airlines International Limited 

* rescue package, see Fuel tax rebate 

Canadian amateur athletic association, see also 

Registered Canadian amateur athletic association 

¢ refusal to register 

ee appeal from, 172(3)(a), 180 

° registration 

e« refusal by Minister 

eee deemed, 172(4)(a) 

Canadian art, see also Cultural property 

¢ whether CCA allowed, Reg. 1102(1)(e) 

Canadian assets (of financial institution) 

e defined, 181(2), 190(1.1), Reg. 8600, 8603 

Canadian banking business 

¢ defined, 248(1) 

Canadian Broadcasting Corporation 

¢ subject to tax, 27(2), Reg. 7100 

Canadian benefits 

¢ defined, 217(1) 

Canadian business property 

¢ defined, Reg. 2400(1) 

Canadian citizen 

¢ CCRA cannot collect U.S. tax from, Canada—U.S. 
Tax Convention Canada-U.S. Tax Treaty:Art. XX VI 
A:8(a) 

e meaning of, 19(5.1) 

¢ ownership of Canadian newspaper for advertising 
expenses, 19(5)“Canadian newspaper’ ’(a) 

Canadian Commercial Corporation 

° conte payment from, investment tax credit, Reg. 


Canadian-controlled private corporation, see also 
Private corporation; Small business corporation 


* corporation becoming 

*¢ capital dividend account, 89(1.1) 

* corporation ceasing to be 

ee election to trigger capital gains exemption, 48.1 
e defined, 125(7), 248(1) 

¢ dividend refund, 129(1), (3)(a) 

¢ due date for balance of tax, 157(1)(b)(i)(B) 

¢ employee stock options in, 7(1.1) 

* existing since before 1972, ITAR 50 


* gain on shares of, capital gains exemption, 110.6(2.1) 
* investment tax credit 

ee additional credit, 127(10.1) 

¢¢ refund of credit, 127.1 

¢ loss on share or debt of, 39(1)(c) 

* reassessment deadline 3 years, 152(3.1) 

e small business deduction, 125(1) 

¢ small business development bond issued by, 15.1 
Canadian corporation 

* corporation ceasing to be, tax on, 219.1 

¢ defined, 89(1)“Canadian corporation” 

* taxable, defined, 89(1)“taxable Canadian corporation” 
* winding-up of, 88(1) 

ee rules, 88(2) 

Canadian Cultural Property Export Review Board, 
see also Cultural property 

* communication of information to, 241(4)(d)(xii) 


¢ determination of cultural prone 39(1)(a)G.1), 
110.1€1)(c), 118.101)“total cultural gifts” 


¢ determination of value of cultural property, 
PESTO) Cee) 


ee appeal of determination, Cultural Property Export 
and Import Act 33.1 


e« determination applies for 2 years, 118.1(10.1) 
Canadian development expense, see also Resource 
expenses 
¢ borrowed money 

ee capitalization of interest, 21(2), (4) 
eee reassessment, 21(5) 


conversion to Canadian exploration expense on 
renunciation, 66(12.601), (12.602) 


cumulative 
¢ adjusted, defined, 66(14.3) 

* amount to be included in income, 66.2(1) 

¢ deduction for, 66.2(2) 

ee short taxation year, 66(13.1) 

ee where designation not made, tax on, 196 
° deemed, 66.2(8) 

e defined, 66.2(5) 

e designation re, 66(14.2) 

ee late, 66(14.4), (14.5) 

e partner’s share, 66.2(6), (7) 

* successored, deduction for, 66.7(4) 
defined, 66.2(5) 

designation re 

° late, 66(14.4), (14.5) 

¢ where not made, 66.5(1) 

flow-through of, to shareholder, 66(12.62) 
minimum tax, 127.52(1)(e), (e.1) 

partnership, of 


e election to exclude, 66.2(5)“Canadian development 
expense’ (f) 


prescribed, Reg. 1218 
reclassified as Canadian exploration expense, 66.7(9) 
e expenses for preceding years, 66.1(9) 
e “restricted expense” defined, 66.1(6) 
* successor corporation, 66.7(9) 
renunciation of, 66(12.601), (12.62) 
adjustment, statement to be filed re, 66(12.73) 


¢ conversion to Canadian exploration expense, 
66(12.601), (12.602) 


effect of, 66(12.63) 

excessive, penalty for, 163(2.2) 

form to be filed by corporation, 66(12.7) 
¢ — late filing, 66(12.74), (12.75) 

partnership, return to be filed, 66(12.69) 
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Canadian development expense (cont’d) 
eee late filing, 66(12.74), (12.75) 


** restriction on, 66(12.67), (12.71) 

* successor corporation, rules, 66.7(4) 

*¢ application, 66.6(1) 

Canadian equity property 

* defined, Reg. 2400(1) 

Canadian exploration and development expenses, 

see also Exploration and development expenses 

¢ borrowed money 

** interest capitalized, 21(2), (4) 

eee reassessment, 21(5) 

* computation of, 66(12) 

* deduction for, 66(1)-(3) 

* defined, 66(15) 

* limitations of, 66(12.1) 

* principal-business corporation, 66(1) 

* successor corporation, rules, 66.7(1) 

*¢ application, 66.6(1) 

° «ate other than principal-business corporations, 
)) 

* unitized oil or gas field, 66(12.2), (12.3) 

Canadian exploration and development overhead 

expense, Reg. 1206(1) 

Canadian exploration expense, see also Exploration 

and development expenses; Resource expenses 

* borrowed money 

** capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 


* certificate re oil/gas well ceasing to be valid, 
66.1(10) 


cumulative 
amount included in, income, 66.1(1) 
deduction for, 66.1(3) 
deduction from income, 66.1(2), (3) 
defined, 66.1(6) 
other than principal-business corporation 
° deduction from income, 66.1(3) 
partner’s share, 66.1(7) 
principal-business corporation 
° deduction from income, 66.1(2) 


trust of, reduced by investment tax credit, 
127(12.3) 


defined, 66.1(6) 

designation re, 66(14.1) 

* deduction, where not made, 66.5(1) 
ee tax on, 196 

* late, 66(14.4), (14.5) 

flow-through of, to shareholder, 66(12.6) 
* expenses in first 60 days of year, 66(12.66) 
minimum tax, 127.52(1)(e), (e.1) 
prescribed, Reg. 1217 

qualified 
* prescribed expenditures for, Reg. 4608 


66.7(9) 
* “restricted expense” defined, 66.1(6) 
* “specified purpose” defined, 66.1(6) 
renunciation of, 66(12.6) 
adjustment, statement to be filed, 66(12.73) 
effect of, 66(12.61) 
excessive, penalty for, 163(2.2) 
form to be filed by corporation, 66(12.7) 
* — late filing, 66(12.74), (12.75) 
non-arm’s length partnership, 66(17) 
partnership, return to be filed, 66(12.69) 


reclassification of Canadian development expense as, 


eee late filing, 66(12.74), (12.75) 

*¢ restriction on, 66(12.67), (12.71) 

* successor corporation, rules, 66.7(3) 

*¢ application, 66.6(1) 

Canadian field processing 

¢ defined, 248(1) 

* excluded from manufacturing and processing 

ee for Class 29 CCA, Reg. 1104(9)(k) 

* ineligible for M&P credit, 125.1(3)“manufacturing 
and processsing’’(k) 

* property for use in, investment tax credit, 
177(9)"qualified property ’(c)(ix) 

° pee oh used for, a re cost allowance, Reg. Sch. 
I:Cl. 29(a)(ii), Sch. II:Cl. 41(c), (d) 

¢ sulphur processing, 12(1)(0)(v)(B) [to be repealed] 
12(1)(0)Gi)(B)CI) [draft], 18(1)(m)(v)(B) [to be 
repealed], 18(1)(m)(ii)(B)(D [draft] 

Canadian film or video production 

* capital cost allowance offsetting income from, Reg. 
1100(1)(m) 

¢ defined, 125.4(1), Reg. 1106(3) 

* separate CCA class, Reg. 1101(5k.1), Reg. Sch. 
II:Cl. 10(x) 

Canadian film or video production certificate 

¢ defined, 125.4(1) 

¢ disclosure of information to public, 241(9) 

* revocation of, 125.4(6) 

* tax credit where issued, 125.4(3) 

Canadian film or video tax credit, 125.4, see also 


Canadian film or video production; Film or video 
production services credit 


¢ amalgamation of corporations, 87(2)(j.94) 

¢ prescribed person, Reg. 1106(7) 

¢ refund of credit before assessment, 164(1)(a)(ii) 

* tax shelter investment excluded, 125.4(4) 

Canadian Forces 

¢ allowances not income, 6(1)(b)(ii), (111) 

¢ members deemed resident in Canada, 250(1)(b), 
250(2) 

. travelling and separation allowances, not. income, 
6(1)(b) (a1) 

Canadian government film agency 

¢ defined, Reg. 1106(1)“Canadian government film 
agency” 

¢ disclosure of tax information to, 241(4)(d)(xv) 

¢ prescribed person for Canadian film/video tax credit; 

eg. 1106(7)(c) : 
Canadian Heritage, Department of, see a/so Minister 
of Canadian Heritage 


¢ certificate issued by, for Canadian film/video credit, 
Reg. 1106“excluded production” 


* disclosure of information re cultural property to, 
241(4)(d)(xii) 

Canadian Home Insulation Program, see Home 

insulation grant 

Canadian International Development Agency 

* prescribed international development assistance 
program 

e¢ defined, Reg. 3400 

*« employee under, no overseas employment tax 

credit, 122.3(1)(a) 
ee perian working on deemed resident in Canada, 
50(1)(d) 
Canadian investment fund 
¢ defined, Reg. 2400(1) 


Canadian investment income 
¢ defined, 129(4) [repealed] 
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Canadian investment property 
¢ defined, Reg. 2400(1) 
Canadian investor 

e: defmed; 115.2(1) 


Canadian labour expenditure 


¢ defined, for film/video production services credit, 
125.5(1) 


¢ qualified, see Qualified Canadian labour expenditure 
Canadian life investment income, defined, 211.1(3) 
Canadian manufacturing and processing profits 

¢ calculation of, Reg. Part LII 

e defined, 125.1(3) 

Canadian National Railway, see also Railway 
Canadian newspaper 

¢ defined, 19(5) 


Canadian oil and gas exploration expense, Reg. 
1206(1) 


Canadian oil and gas property expense, see also 
Exploration and development expenses; Resource 
expenses 


¢ borrowed money 

ee interest capitalized, 21(2), (4) 

eee reassessment, 21(5) 

* cumulative 

ee deduction for, 66.4(2) 

ee defined, 66.4(5) 

ee recovery of costs, 66.4(1) 

eee short taxation year, 66(13.1) 

ee successored, deduction for, 66.7(5) 

e defined, 66.4(5) 

¢ disposition, defined, 66.4(5)“disposition” and 

“proceeds of disposition” 

flow-through of, to shareholder, 66(12.64) 

minimum tax, 127.52(1)(e), (e.1) 

partnership, of 

e election to exclude, 66.4(5)“Canladian oil and gas 
property expense’ (b) 

©  partner’s share, 66.4(6), (7) 


° proceeds of disposition, defined, 66.4(5)“disposition” 
and “proceeds of disposition” 


renunciation of, 66(12.64) 

¢ adjustment, statement to be filed re, 66(12.73) 

¢ effect of, 66(12.65) 

* excessive, penalty for, 163(2.2) 

¢ form to be filed by corporation, 66(12.7) 

ee late filing, 66(12.74), (12.75) 

¢ partnership, return to be filed, 66(12.69) 

eo late*Tiling; 66(12°74).(12.75) 

e restriction on, 66(12.67), (12.71) 

successor corporation, rules, 66.7(5) 

*¢ application, 66.6(2) 

* unitized oil or gas field, 66(12.5) 

Canadian option interest note 

* prepaid interest not deductible, 18(9.2)-(9.8) 

Canadian. outstanding premiums 

¢ defined, Reg. 2400(1) 

Canadian ownership, corporation having degree of 

* otherwise Class 8 property, capital cost allowance, 
Reg. Sch. II:Cl. 19 

Canadian Pacific Ltd. case overruled, 20.3 

Canadian partnership 

¢ defined, 102(1), 248(1) 

¢ eligible, defined, 80(1) 

Canadian premiums 

¢ defined, Reg. 8600 


Canadian property, see also Foreign property 

* of non-resident-owned investment corporation, 
defined, 133(8)“Canadian property” 

¢ taxable, see Taxable Canadian property 

Canadian Radio-television and Telecommunications 

Commission 

¢ disclosure of information to, 241(4)(d)(xvi) 

Canadian renewable and conservation expense 

¢ capital cost allowance disallowed, Reg. 1102(1)(a.1) 

¢ defined, 66.1(6), Reg. 1219 

* included in CEE, 66.1(6)“Canadian exploration 
expense’’(g.1) 

Canadian reserve liabilities 


° ou financial institution, defined, 181(2), 190(1), Reg. 
02 


¢ of insurer, Reg. 2400(1) 

ee Large Corporations Tax, Reg. 8600 
Canadian resource expenses 

¢ reduction of, on change of control, 66.7(12) 
Canadian resource profits 

¢ defined, Reg. 5202 

Canadian resource property 

* acquisition from exempt person, 66.6 


° se — partnership property, 66.7(10)q), 
* amount designated re 
ee “outlay” or “expense” 66(15)“outlay” or “expense” 
* constitutes taxable Canadian property for certain 
purposes, 248(1)“taxable Canadian property”’(n)(i) 
defined, 66(15) 
disposition of 

by non-resident 
¢ certificate, 116(5.2) 
° purchaser liable for tax, 116(5.2) 
° rules, 116(5.1) 

effect on successor rules, 66.7(14) 

no capital gain, 39(1)(a)(i1) 

no capital loss, 39(1)(b)(1) 
“eligible propery for transfer to corporation by 
shareholder, 85(1.1)(c) 


* in corporation, share is taxable Canadian property, 
mide rat Vea Canadian property’’(e)()(B), (ii)(B) 


° 1D, PaCS constitutes taxable Canadian property, 
48(1)“taxable Canadian property’’(g)(11) 


non-resident’s income earned on, 115(4) 

non-successor acquisitions, 66.7(16) 

original owner, defined, 66(15) 

predecessor owner, defined, 66(15) 

production from, defined, 66(15) 

refund or rebate of Crown royalties, 12(1)(x.2) 

reserve amount, defined, 66(15) 

royalties, included in income, 12(1)(0) 

rules for trusts, 104(5.2) 

“specified stage” defined, 208(1.1) 

successor rules, 66.7(14) 

Canadian security 

¢ beneficiary’s taxable gain from, 104(21.1), (21.2) 

¢ defined, 39(6) 

¢ disposition of, 39(5) 

e¢ election re, 39(4) 

¢ owned by partnership, 39(4.1) 

Canadian service provider 

¢ defined, re non-resident investment or pension fund, 
115261) 

Canadian surtax payable 

¢ defined, 125.3(4) 
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Canadian tax 

¢ defined, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. III: 1(a) 

Canadian Venture Exchange 

¢ prescribed stock exchange, Reg. 3200(a) 

Canadian Vessel Construction Assistance Act 

* conversion cost deemed separate class, 13(17) 

¢ deduction under, deemed depreciation, 13(13) 

¢ disposition of deposit under, 13(19), (20) 

Canadian waters 

¢ defined, Interpretation Act 35(1) 

Canadian Wheat Board 

* participation certificates, no interest on tax due, 
161(5) 

Canadian Wheat Board Act, 76(5) 

Canals 

* capital cost allowance, Reg. Sch. II:Cl. 1(b) 

Cancellation of lease, see Lease cancellation payment 

Canoes 

* capital cost allowance, Reg. Sch. I:Cl. 7 

Canterra Energy Ltd. case overruled, 257 

Capacity test 

¢ for shareholder loans, 15(2.4)(e) 

Cape Breton 

¢ defined, 127(9) 


¢ Development Corporation, subject to tax, 27(2), Reg. 


7100 
Capital 
¢ allowance, see Capital allowance 
¢ contribution of, addition to adjusted cost base, 
S3(1)(c) 
¢ cost, see Capital cost; Capital cost allowance 
* cost of, defined, Reg. 5204 


cumulative eligible, defined, 14(5), 
Cumulative eligible capital 


deemed contribution of, 53(1.1) 

defined, Reg. 5202, 5203, 5204 

¢ for financial institutions tax, 190.13 

¢ for large corporations tax, 181.2(3), 181.3(3) 

element, see Capital element 

“eligible capital expenditure” defined, 14(5) 

 CADELE IES not deductible, 18(1)(b) 
depreciation, see Capital cost allowance 

e disability-related building modifications, 

deductible, 20(1)(qq) 

disability-related devices or equipment, 20(1)(rr) 

goodwill, deduction for, 20(1)(b) 

landscaping, deduction for, 20(1)(aa) 


scientific research and experimental development, 
deductible, 37 


* site investigation fees, deductible, 20(1)(dd) 
financial institutions’, tax on, 190-—190.211 
gains, see Capital gain 
income and, combined, 16(1), (4), (5) 
losses, see Capital loss 
outlay or loss, not deductible, 18(1)(b) 
property, see Capital property 
reorganization of, exchange of shares, 86(1); ITAR 
26(27) 

° stock, see Capital stock 

* tax, see Capital tax 

° thin, 18(4)-(8) 

Capital allowance 

¢ life insurance corporation, for Part VI capital tax 

allowed against additional tax, 190.1(1.1) 


see also 


¢ defined, 190.16 


Capital cost 


Capital cost allowance, 
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allowance, see Capital cost allowance 
deemed, 13(7)-(7.4) 


* depreciable property ae with government 
assistance, 13(7.1), (7.2) 


* on death, 70(13) 

* reduction due to debt forgiveness, 13(7.1)(g), 
80(5) 

leased property acquired, 13(5.1) 

manufacturing and processing property 

¢ deemed, 13(10) 

tax shelter investment, 143.2(6) 

undepreciated, see Undepreciated capital cost 


see also Depreciable property 
access road (forest), Reg. Sch. II:Cl. 10(p) 
acquisition year rules, Reg. 1100(2)-(2.4) 
* non-arm’s length exception, Reg. 1102(20) 
additional allowances 
certified productions, Reg. 1100(1)(1) 
Class 19, Reg. 1100(1)(n), (0) 
Class 20, Reg. 1100(1)(p) 
Class 21, Reg. 1100(1)(q) 
Class 28, Reg. 1100(1)(w) 
Class 35, Reg. 1100(1)(za.1) 
Class 38, Reg. 1100(1)(zd) 
Class 39, Reg. 1100(1)(ze) 
Class 40, Reg. 1100(1)(zf) . 
Class 41, Reg. 1100(1)(y) 
fishing vessels, Reg. 1100(1)(@) 
grain storage facilities, Reg. 1100(1)(sb) 
railway cars, Reg. 1100(1)(z), (z.1a) 
railway track, Reg. 1100(1)(za), (za.1), (zb) 
railway trestles, Reg. 1100(1)(za.2) 
year 2000 compurant hardware/software, Reg. 
1100(1)(zg), (zh) 
additions and alterations, see also building (below) 
advertising sign, Reg. Sch. If:Cl. 11 
aircraft, Reg. Sch. H:Cl. 9, Sch. I:Cl. 16 
¢ employee’s, 8(1)q), 13(11), Reg. 1100(6) 
airplane hangar, Reg. Sch. Ii:Cl.6 
pe as runway, Reg. Sch. II:Cl. 1(g), Sch. If:Cl. 
C 
¢ for mine, Reg. Sch. I:Cl. 10()(ii) 


amount deductible, 20(1)(a), Reg. Parts Part XI, 
XVII 


amusement parks, property used. in connection with, 
Reg. 1103(2b), 1104(12), Reg. Sch Ihr 7, 


¢ defined, Reg. 1104(12) 

apparel for rental, Reg. Sch. II:Cl. 12(k) 

automobile, Reg. 1102(1)(h) 
¢ definitions, Reg. 1102(11) 
¢ employee’s, 8(1)G)(i), 13(11), Reg. 1100(6) 
¢ exclusion, Reg. 1102(1)¢h) 
¢ general, Reg. 1102(11)-(13), Reg. Sch. II:Cl. 10(a) 
° escrined rental or leasing, for, Reg. Sch. I:Cl: 
automotive equipment, Reg. Sch, H:Cl. 10(a) 
available-for-use rule, 13(26)-(32), 20(28), (29), Reg. 
1100(2)(a)(i), (vil) 

beneficiary of trust, deduction for, 104(16), (17.1), 
(17.2) [repealed] 

book (library), Reg. Sch. II:Cl. 12(a) 

breakwater, Reg. Sch. II:Cl. 3, Sch. II:Cl. 6 

bridge, Reg. Sch. II:Cl. 1(a) 


building, Reg. Sch. II:Cl. 1(q), Sch. H:Cl. 3, Sch. 
H:Cl. 5, Sch. U:Cl. 6(a), Sch. I:Cl. 8 
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* addition/alteration, Reg. 1102(19), Reg. Sch. I:Cl. 
ae Sch. I:Cl. 3(k), Sch. II:Cl. 6(1), Sch. II:Cl. . 


* in designated area, Reg. Sch. II:Cl. 20 , 


* separate class where cost over $50,000, Reg. 
1101(lac), (lad), (Sb) 


rien system interface equipment, Reg. Sch. II:Cl. 

Vv 

Canadian film or video production, Reg. 1100(1)(m), 
Reg. Sch. I[:Cl. 10(x) : 
° separate class, Reg. 1101(5k.1) 

canal, Reg. Sch. H:Cl. 1(b) 

canoe, Reg. Sch. II:Cl. 7 

catalyst, Reg. Sch. II:Cl. 26 

catch-all class, Reg. Sch. II:Cl. 8 

certified Class 34 properties, Reg. 1104(11) 
certified feature film, Reg. Sch. H:Cl. 12(n) 
certified films and video tapes, Reg. 1100(21)-(23) 


certified production, Reg. Sch. II:Cl. 10(¢w), Sch. 
II:Cl. 12(n) 


* separate classes, Reg. 1101(5k), (Sl) 
chinaware, Reg. Sch. I:Cl. 12(b) 
Class 38 property 
* separate class, election, Reg. 1101(51) 
classes of depreciable property, Reg. Sch. II 
inclusions in, Reg. 1103 
prescribed, Reg. 1105 
separate, Reg. 1101 
transfers between, Reg. 1103 
coin-operated game, Reg. Sch. II:Cl. 16(f) 
Serie aie turbine, Reg. 1101(5t), Reg. Sch. II:Cl. 
a. 
computer, see Computer: capital cost allowance 
computer software, Reg. Sch. II:Cl. 12(0) 


e limitation where tax shelter investment, Reg. 
1100(20.1) 


concession, Reg. Sch. H:Cl. 14 


contractor’s movable equipment, Reg. Sch. II:Cl. 
LO¢h pisch. Weel 22, Sch. ICL 38 


corporation having degree of Canadian ownership 


¢ otherwise-Class 8 property, capital cost allowance, 
Reg. Sch. II:Cl. 19 


culvert, Reg. Sch. H:Cl. 1(c) 

cutlery, Reg. Sch. H:Cl. 12(b) 

cutting rights, Reg. 1100(1)(e) 

rege pik part in machine, Reg. Sch. II:Cl. 


dam, Reg. Sch. II:Cl. 1(d) 

e for mine, Reg. Sch. If:Cl. 10d) 

data communication equipment, Reg. Sch. II:Cl. 3 
deductions allowed, Reg. 1100, 1700 


deemed depreciable property, separate classes, Reg. 
1101(5g), Reg. Sch. H:Cl. 36 


definitions, Reg. 1104 

dental instruments (small), Reg. Sch. II:Cl. 12(e) 
dies eict, Reg) Seh. Te 124) 

dock, Reg. Sch. II:Cl. 3 . 
e for mine, Res. Sch? CK 100) ‘. 
drilling vessels, Reg. 1100(1)(va) < 
drive-in theatre property, Reg. Sch. II:Cl. 10(q) i 
earth-moving equipment, Reg. Sch:Cl. 22, Sch:Cl. 38, 


* separate class, election, Reg. 1101(51) 

electrical generating eee Reg. 1100(1)(t), (ta), 
Res soe UC lik) Ciel Lute Ci. Ct. 
2a), Sch, 1:Cr (ey) Schy TEC Sfese Sch Per 97); 
Sch. TI:Cl. 17(a.1), Sch. I[:Cl. 29, Sch. If:Cl. 34, Sch. 
II:Cl. 40 


¢ electric energy producer/distributor, Res. Sch. 
I:Cl. 2(c), Sch. If:Cl. 8(f),,Sch. U:Cl. 9(a) 


* used for mining, Reg. 1102(8)—-(9.2), Reg. Sch. 
II:Cl. 10(r) 


electronic data-processing equipment, see Computer: 
capital cost allowance, Reg. Sch. I:Cl. 10(f), Sch. 
WCle 29 48ch: IFC 40 


employee’s automobile or aircraft, 8(1)(j)(i), 13(11), 
Reg. 1100(6) 
excess, 1975-76, defined, 138(12) 
farming and fishing property (pre-1972), Reg. 
1700-1704 
fence, Reg!-Sch. ACE +6 
* in amusement park, Reg. Sch. II:Cl. 37 
fibre optic cable, Reg. Sch. II:Cl. 42 
50% rule, Reg. 1100(2)-(2.4) 
* non-arm’s length exception, Reg. 1102(20) 


film production, see Canadian film or video 
production 


films and video tapes, Reg. 1100(21)-(23), 1104(2), 
(10) 

first-year rule, Reg. 1100(2)-(2.4) 

fishing vessels, Reg. 1100(1)(1) 
¢ separate classes, Reg. 1101(2) 

issue Reg. 1100(1)(c), 1100(9), Reg. Sch. II:Cl. 
| 


as manufacturing/distributing equipment, Reg. Sch. 
I:Cl. 1(n), Sch. If:Cl. 2(d) 


generating equipment, Reg. 1100(1)(t), (ta), Reg. 
Sch. I:Cl. 1(k), Sch. I:Cl. 1Gm), Sch. T:Cl. 2(a), 
Sch. II:Cl. 2(c), Sch. I:Cl. 8(), Sch. II:Cl. 8(¢g), Sch. 
II:Cl. 9(a), Sch, H:Cl. 9(e), Sch. II:Cl. 9(£),, Sch. 
eC 29 Scene, tC epochs Clu 


grain storage facilities, Reg. 1100(1)(sb) 
greenhouse, Reg. Sch. II:Cl. 6 

half-year rule, Reg. 1100(2)-(2.4) 
harness, Reg. Sch. II:Cl. 10(c) 


heat production/distribution equipment, Reg. Sch. 
INCU sci els 2c. 


heat recovery equipment, Reg. Sch. II:Cl. 34 

heavy water, Reg. Sch. II:Cl. 26 

hydro electric installation, Reg. Sch. H:Cl. 34 
ae mineral mines, Reg. 1100(1)(g), Reg. Sch. 


insurer, 13(22) 

jetty, Reg. Sch. II:Cl. 1(e), Sch. II:Cl. 3 

jig, Reg. Sch. I:Cl. 12(d) 

kiln, Reg. Sch. II:Cl. 8 

kitchen utensils, Reg. Sch. [I:Cl. 12(c) 

land excluded, Reg. 1102(2) 

last, Reg. Sch. II:Cl. 12(d) 

lease option agreements, separate classes, Reg. 
1101(5) 

leased properties 
¢ buildings on, Reg. 1102(5) 
¢ improvements to, Reg. 1102(4) 

leasehold interest, Reg. 1100(1)(b); 1102(4)-(6), Reg. 
Sch. II:Cl. 13, Reg. Sch. Ill 


¢ acquired before 1949, Reg. 1102(6) 

e Expo ’67 or ’86, ‘Reg. Sch. I:Ck 23 

* separate classes, Reg. 1101(5h) 

leasing properties, Reg. 1100(15)—(20) 

¢ non-arm’s length exception, Reg. 1102(20) 
¢ separate classes, 1101(5c) 

licence, Reg. Sch. II:Cl. 14 

life insurer, 13(23) 

linen, Reg. Sch. II:Cl. 12(g) 

locomotive, Reg. Sch. II:Cl. 6, 7(1) 
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Capital cost allowance (cont’d) 


ogging equipment, Reg. Sch. II:Cl. 10(o) 
machinery/equipment, Reg. Sch. I:Cl. 8 
renter pe og business, Reg. 1102(15), 
(16) 

excluded activities, Reg. 1104(9) 

new, in designated area 
* property used in, Reg. Sch. II:Cl. 21 


property used in, Reg. Sch. [H:Cl. 29, Sch. I:Cl. 
40, Sch. H:Cl. 43 


marine railway, Reg. Sch. [:Cl. 7 
medical instruments, Reg. Sch. II:Cl. 12(e) 
mine anes Reg. Sch. Il:Cl. 10(g), Sch. I:Cl. 41 


mine e ment etc., Res. Sch. I:Cl. 10(k), Sch. 
i bs Ga | V1), Sch. II:Cl. 10(m), Sch. I:Cl. 41 


mine Preven Reg. 1100(1)(w), (x), 1100A, Reg. 
Sehis LEC Sen AECL at 

mine shaft etc., Reg. Sch. II:Cl. 12(f) 

mining, definitions, Reg. 1104(5)-(8) 
misclassified property, 13(6) 

mold, Reg. Sch. U:Cl. 12(d) 

mole, Reg. Sch. I:Cl. 1(f), Sch. I:Cl. 3 


motion picture film, Reg. Sch. II:Cl. 10(s), Sch. 
Ii:Cl. 1 


multiple-unit residential buildings, Reg. Sch. II:Cl. 
S16 SchadikCl.32 


* separate classes, Reg. 1101(5b) 
non-residents, Reg. 1102(3) 
none, while election in force, ITAR 26.1(2) 
offshore drilling vessels 

e additional allowance, Reg. 1100(1)(va) 

e separate classes, Reg. 1101(2b) 


oil or gas well equipment, Reg. Sch. I:Cl. 10Q), 
Sch. I:Cl. 41 


oil aan property, Reg. Sch. II:Cl. 10(u), Sch. 
I:Cl. 4 


oil mien tank, Reg. Sch. II:Cl. 6, Sch. U:Cl. 29, 
Sch. [I:Cl. 40 


outdoor advertising structures, Reg. Sch. II:Cl. 8), 
SchaiielaLt 


* separate class, election, Reg. 1101(51) 
overburden removal cost, Reg. Sch. U:Cl. 12(q) 
parking area, Reg. Sch. I:Cl. 1(g) 

¢ for mine, Reg. Sch. II:Cl. 10() 


part-year resident’s otherwise-Class 8 property, Reg. 
Sch. H:Cl. 19 


partnership property, excluded, Reg. 1102(1a) 


Saaare BPS oer 1100(9), Reg. Sch. I:Cl. 14, 
chydiGi: 


pattern, poe Sch. U:Cl. 12(d) 

pinball machine, Reg: Sch. II:Cl. 16(f) 
pipeline, Reg. Sch. II:Cl. 1(1), Sch. I:Cl. 2(b) 
¢ for mine, Reg. Sch. II:Cl. 10(1) 

* separate classes, Reg. 1101(51), (5j) 


pollution control equipment, Reg. 1100(1)(t), Reg. 
Sch. II:Cl. 24, Sch. I:Cl. 27 


prescribed classes of depreciable property, Reg. 1105 


property acquired by transfer, amalgamation or 
winding- up, Reg. 1102(14), (14. 1) 


* non-arm’s length exception, Reg. 1102(20) 
property acquired in the year, Reg. 1100(2)-(2.4) 
* non-arm’s length exception, Reg. 1102(20) 
property not included in classes, Reg. 1102 

pulp mill, Reg. Sch. I:Cl. 5 

radar equipment, Reg. Sch. II:Cl. 9 


radio communication equipment, Reg. Sch. H:Cl. 8, 
Sch. II:Cl. 9 
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Ch aaa device, Reg. Sch. II:Cl. 7(h)(@), Cl. 
railway cars, Reg. 1100(1)(z), (z.la), Reg. Sch. U:Cl. 
Van), Cl. 3 

* separate classes, Reg. 1101(5d)—(Sd.2) 

railway locomotive, Reg. Sch. I:Cl. 6, 7(i) 

railway property, Reg. 1100(1)(zc) 

railway sidings, Reg. 1100(8) 

railway system, Reg. Sch. II:Cl. 4 

railway tank car, Reg. Sch. II:Cl. 6 


railway track, Reg. 1100(1)(za.1), (zb), Reg. Sch. 

|e Slag G09) 

¢ for mine, Reg. Sch. H:Cl. 10(m), Sch. ICL. 4] 

* separate classes, Reg. 1101(Se), (Se.1) 

sel e traffic control equipment, Reg. Sch. HCl. 
1 

rapid transit car, Reg. Sch. II:Cl. 8 

rates for various classes of property, Reg. 1100(1) 

recapture, 13(1); ITAR 20(2) 

¢ charitable donation of property 

e* by corporation, 110.1(3)(b)(@) 

ee by individual, 118.1(6)(b)() 

¢ passenger vehicle, 13(2) 

¢ R&D expenditures previously deducted, 37(6) 

e rollover where property replaced, 13(4), (4.1) 

e vessels, 13(13), (15), (16) 

reclassification of property, 13(5) 

recreational property, Reg. 1102(17) 

regulations, Reg. Part XI 

rental properties, Reg. 1100(11)—(14.2) 

* non-arm’s length exception, Reg. 1102(20) 

¢ separate class for each, Reg. 1101(1ac)—(lae) 


revocation of certificates (Class 34 properties), Reg. 
1104(11) 


river improvements, Reg. 1102(7) 

roadway, Reg. Sch. II:Cl. 1(g), Sch. If:Cl. 17 

e for mine, Reg. Sch. H:Cl. 10(1) 

roller skating rink floor, Reg. Sch. II:Cl. 10() 
rowboat, Reg. Sch. I:Cl. 7 

rules re property, Reg. 1102 

runway, see airplane runway (above) 

scale, metric, for retail use, Reg. Sch. IL:Cl. 12(p) 
scow, Reg. Sch. II:Cl. 7 


separate classes, see Separate classes for capital cost 
allowance 


sidewalk, Reg. Sch. II:Cl. 1(g) 

sleigh, Reg. Sch. II:Cl. 10(d) 

software, see computer software (above) 

solar heating equipment, Reg. Sch. II:Cl. 34 
stable equipment, Reg. Sch. II:Cl. 10(c) 

steam generating equipment, Reg. Sch, II:Cl. 34 
storage area, Reg. Sch. II:Cl, I(g) 

e for mine, Reg. Sch. I:Cl. 10(1) 

subway, Reg. Sch. H:Cl. 1G) 


systems software, Reg. 1104(2), Reg. Sch. II:Cl. 
10), Sch. I:Cl. 29; Seh. TECH 40 


tableware, Reg. Sch. II:Cl. 12(b) 


tangible capital Pre erty not elsewhere specified, 
Reg. Sch. icl Gy 


tank (oil or ue Reg. Sch. II:ClL. 8 
taxation year less than 12 months, Reg. 1100(3) 
taxicab, Reg. Sch. I:Cl. 16 


telecommunication s SHARC Reg. Sch. TLC 
10(f.2), Sch. U:Cl. 3 


* separate classes, Reg. 1101(5a) 


telephone/telegraph equipment, Reg. Sch. II:Cl. 3, 
SchylLeCk h7 
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Capital cost allowance (cont’d) 

* telephone/telegraph system, Reg. Sch. I[:Cl. 17 

* television commercial, Reg. Sch. II:Cl. 12(m) 

¢ terminal loss, 20(16) 

ee limitation re franchise or licence exchanged, 
20(16.1)(b) 

¢¢ limitation re passenger vehicles, 20(16-1)(a) 


* timber cutting/clearin prea etc., Reg. Sch. 
II:Cl. 10(n), Sch. U: 


timber limits and fees Lene Reg. 1100(1)(e) 
* separate classes, Reg. 1101(3) 

timber resource property, Reg. Sch. II:Cl. 33 
tools 


* portable, for rental, Reg. Sch. I:Cl: 10(b), Sch. 
II:Cl. 29, Sch. II: Cl. 40 


ee small, Reg. Sch. I:Cl. 12(h) 
¢ “total depreciation” defined, 13(21) 


* townsite costs for mine, Reg. 1102(18) [repealed], 
Reg. Sch. If:Cl. 10) 


trailer, Reg. Sch. II:Cl. 10(e) 

tramways, Reg. Sch. II:Cl. 4 

transferred. property, 13(5) 

trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. U:Cl. 3 
* separate classes, Reg. 1101(Se.2), (5f) 

tunnel, Reg. Sch. II:Cl. 1G) 

undepreciated capital cost, defined, 13(21) 


underground storage cost, Reg. Sch. H:Cl. 10(f.1), 
Sch. I:Cl. 41 


uniforms, Reg. Sch. H:Cl. 12(k) 

vat, Reg. Sch. II:Cl. 8 

vessels; Reg: 1101(2)-(2b), Reg. Sch. II: CL. 2 
¢ certified, Reg. 1100(1)(v), 1101(2a) 

* separate classes, Reg. 1101(2)-(2b) 

video game, Reg. Sch. II:Cl. 16(f) 


videotape, Reg. Sch. If:Cl. 10(s), Sch. I:Cl. 12(), 
Sch. H:Cl. 12(m) 


¢ videotape cassette for rental, Reg. Sch. I:Cl. 12(r) 
¢ wagon, Reg. Sch. H:Cl. 10(d) 


¢ water distributing equipment, Reg. Sch. IL:Cl. 1(0), 
Sch. II:Cl. 10(e) 


e water storage tank, Reg. Sch. II:Cl. 6, Sch. II:Cl..29, 


Sch. II:Cl. 40 

wharf, Reg. Sch. II:Cl. 3, Sch. II:Cl. 6 
e for mine, Reg. Sch. II:Cl. 10d) | 

wind energy conversion system, Reg. Sch. [:Cl. 34 
windmill, Reg. Sch. II:Cl. 3 

woods assets, Reg. Sch. IV 

ear 2000 compliant hardware/software, Reg. 
1100(1)(zg), (2h) 
Capital deduction 
e for financial institutions tax 
e« deducted in computing amount subject to tax, 

190.1(1) 
ee defined, 190.15 
¢ for large corporations tax 
ee deducted in computing amount subject to tax, 
181.1¢1)(b) 

e¢ defined, 181.5 
Capital dividend, 83(2) 
* account, see Capital dividend account 
¢ amalgamation, on, 87(2)(x)(ii) 
* election to treat dividend as, 83(2), (2.2)-(2.4) 
¢« form and manner of making, Reg. 2101 
e¢ where not available, 83(2.1) 


paid to non-resident, 212(2)(b) 
¢ through trust, 212(1)(c)(i1) 
private corporation, Reg. 2101 


Capital dividend account 

amalgamation, on, 87(2)(z.1) 

corporation ceasing to be exempt, 89(1.2) 

defined, 89(1) 

“designated property” defined, 89(1) 

dividend payable before May 7, 1974, ITAR 32.1(4) 
foreign investment entity rules, effect, 94.2(19) 

gift by corporation, 89(1)“capital dividend 
account’’(a)(i)(A) 

¢ life insurance proceeds 


ee after May 23, 1985, 89(1)“capital dividend 
account’’(d) 


ee before May 24, 1985, 89(1)“capital dividend 
account’ ’(e) 


ee exclusion from anti-avoidance rule, 83(2.3) 
* payment out of, see Capital dividend 


¢ prescribed labour-sponsored venture capital 
corporation, of, deemed nil, 131(11)(e) 


¢ where control acquired, 89(1.1) 


Capital element 

¢ annuity, of, deductible, 60(a) 

¢ blended payment, 16(1), (4), (5); 20(1)(k) [repealed] 
* government annuity, of, 58(4) 

Capital gain, see also Capital gains and losses 
allocation of 

¢ credit union, by, 137(5.1), (5.2) 

convertible property, 51 

deduction, see Capital gains deduction 

deemed 

* capital gains stripping, 55(2)-(5) 

e debt forgiveness, 80(12) 


negative adjusted cost base, 40(3) - 
e of passive partnership interest, 40(3.1) 
defined, 39(1)(a), 40(1)(a) 
dividend instead of, on disposition of share of 
foreign affiliate, 93(1) 
donation of publicly traded shares, 38(a.1) 
exchanges of property, 44 
failure to report, 110.6(6) 
foreign affiliate, of 
¢ election re, Reg. 5902 
income, 3 
life insurer’s pre-1969 property, 138(11.2) 
listed personal property 
e taxable net gain, 41 
non-resident, 115(1)(b) 
¢ prorating for gains before May 1995, 40(9) 
not included in income from property, 9(3) 
principal residence 
¢ exemption, 40(2)(b) 
e farmer’s, 40(2)(c) 
recovery of bad debt, 39(11) 
reserve, see Reserve: capital gain 
rollover, see Rollover 
shares, donation of, 38(a.1) 
specified, deductions for, 126(5.1) 
stripping, 55(2)—(5) 
taxable 
beneficiary’s, designated by trust, 104(21.1), (21.2) 
defined, 38(a), 248(1) 
definitions, 54 
excluded from income of certain exempt 
organizations, 149(2) 
ee foreign affiliate, of, 95(2)(f) 
ee insurer’s, 138(2)(b), 142 
ee net, of trust, 104(21.3) 
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Capital gain (cont’d) 

ee partnership, of, 96(1.7) 

**  trust’s, designation to beneficiary, 104(21) 

° taxed 

e¢ defined, 130(3) 

* treaty rules, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XIII 

Capital gains and losses, see also Capital gain; 

Capital loss 


* adjusted cost base of property owned on Dec. 31/71, 
ITAR 26(3), (4) 


application of subdivision c, ITAR 26(1) 

becoming resident, on, 128.1(1)(b) 

ceasing to be resident, on, 128.1(4)(b) 

deemed, from property transferred to spouse, 74.2(2) 
deemed acquisition or disposal of property, 45 


disposition after June 18/71 where not at arm’s 

length, ITAR 26(5) 

¢ disposition before 1972, ITAR 26(5) 

¢ disposition subject to warranty, 42 

e disposition to corporation controlling or controlled by 
taxpayer, 40(2)(a)(i1) 

¢ dividend in kind, cost of, 52(2) 

¢ election re cost of property owned on Dec. 31/71, 
ITAR 26(7) 

¢ employees profit sharing plan, allocated under, 

144(4)-(4.2) 

exempt person, of, 40(2)(a)() 

fair market value of securities, ITAR 26(11) 

foreign affiliate, of, 95(2)(f) 

foreign exchange, 39(2) 

identical properties, 47 

“‘listed-personal-property loss” defined, 41(3) 

lottery prize, 40(2)(f) 

meaning of, 39(1) 

negative adjusted cost base deemed gain, 40(3), (3.1) 

non-resident taxpayer, 40(2)(a)() 

options, see Option 

partial dispositions, 43 

personal-use property, 46 

* corporation, 46(4) 

prizes, 52(4) 

By whose value included in income, cost of, 
2(1) 

¢ purchase of bond etc. by issuer, 39(3) 

¢ reacquired property, ITAR 26(6) 

e rollover, see Rollover 


stock dividends, 52(3) 
Valuation Day, ITAR 24, 25 
Capital gains deduction, 110.6 
¢ allowable business investment loss, interaction, with, 
39(9), 110.6(1)“annual gains limit”B(b), 
110.6(1)“cumulative gains limit’(b) 
anti-avoidance rules, 110.6(7)-(11) 
beneficiary of trust, 104(21.2) 
definitions, 110.6(1) 


determination of income while not resident, 
110.6(13) 


* double-dipping restriction, see Cumulative net 
investment loss 


* election to trigger gain before corporation goes 
public, 48.1 


* election to trigger gain on Feb. 22/94, 
110.6(19)-(30); ITAR 26(29) 

* cumulative eligible capital, 14(1)(a)(v)D, 14(9) 
¢¢ depreciable capital property 

ee cost, 13(7)(e.1) 


eee no recapture, 13(21)“undepreciated capital 
cost’’F 

°° excessive, 14(9), 110.6(19)(a)(i)(C)CD), 
110.6(22)(a)B, 110.6(28) 

non-qualifying real property, 110.6(21) 
option, 40(3.2) 

partnership interest, 110.6(23) 

penalty for late election, 110.6(29) 

principal residence, 40(2)(b)A, D, 40(7.1) 
shares from employee stock option, 
110.6(19)(a)G)(A)B 

¢ failure to report gains, 110.6(6) 

* individual deemed resident in Canada, 110.6(5) 


* interest expense, effect of, see Cumulative net 
investment loss 


maximum, 110.6(4) 

non-qualifying real property, defined, 110.6(1) 

other property, 110.6(3) 

partnership look—through rule, 110.6(14)(d.1) 

prescribed shares, Reg. 6205 

qualified farm property, 110.6(2) 

Se small business corporation shares, 
10.6(2.1) 

¢ specified capital gains, 126(5.1) 

¢ spousal trust, of, 110.6(12) 


¢ where amount deemed proceeds of disposition rather 
than dividend, 183.1(7) 


* where not permitted, 110.6(7), (8), (11) 
Capital gains dividend 
* investment corporation, Reg. 2104 


* mortgage investment corporation, 130.1(4), Reg. 
2104.1 


¢ mutual fund corporation, 131(1)—(1.4), Reg. 2104 

¢ non-resident-owned investment corporations, 
133(7.1), Reg. 2105 

Capital gains dividend account 


¢ mutual fund corporation, 131(6)“capital gains 
dividend account” 


* non-resident-owned investment corporation, of 

ee defined, 133(8) 

Capital gains exemption, see Capital gains deduction 
Capital gains redemptions 


¢ mutual fund corporation, 131(6)“capital gains 
redemptions” 


¢ mutual fund trust, of, 132(1) 

ee defined, 132(4) 

Capital gains refund 

¢ investment corporation, 130(2) 

¢ mutual fund corporation, to, 131(2), (3) 
e eo interest Ol, 131(3.4) 


mutual fund trust, to, 132(1), (2) 
e¢ interest on, 132(2.1) 
Capital gains stripping 
¢ anti-avoidance rules, 55(2), (3.1) 
* exemption for butterfly transaction, 55(3)(b) 
¢¢ exclusion for cross-border purchase butterfly, 
J{351) 
Capital interest (in a trust), see Trust (or estate): 
capital interest in 
Capital loss, see also Capital gains and losses; Net 
capital loss 
¢ allowable 
ee defined, 38(b) 
ee foreign affiliate, of, 95(2)(f) 
*¢ partnership, of, 96(1.7) 
¢ bad debt, 50(1) 


Topical Index 


Capital loss (cont’d) 
**  personal-use property, 50(2) 
¢ deduction for, 3 


Captioning services, medical expense credit, 
118.2(2)(1.4) 


Car, see Automobile; Passenger vehicle 


¢ defined, 39(1)(b) Career retraining, see Job retraining 
* disposition of bond, etc., by corporation, 40(2)(d) Caregiver 
° ies of debt, limitations on, 40(2)(e.1), (e.2), ° tax credit, 118(1)B(c.1) 
g)(ii) ; 
* disposition of property to affiliated person, 40(3.3), Caribbean Development Bank 
(3.4) ° bonds of 
¢ disposition of property to person controlling or *° eligible for RRSP investment, Reg. 4900(1)()(Gv) 
controlled by corporate taxpayer, 40(3.3), (3.4) e* excluded from foreign property, 206(1)‘‘foreign 


* labour-sponsored venture capital corporation, 
disposition of shares of, 40(2)(i) ° 


property’’(g)(1i)(E) 
* trust investing in, not foreign property, Reg. 


* net, see Net capital loss 5000(7)"specified international finance 
* not included in loss from property, 9(3) trust”(c)(i)(C) 
* personal-use property, 40(2)(g)(i1) Carrier 
¢ pre-1986 balance, defined, 111(8) * defined, 146.3(1)“carrier” 
* reassessment, 152(6)(a) ° * for, RRIF, Reg. 215(1) 
° restricted, 40(2), see also Stop-loss rules Carryback, see also Carryforward 
¢ scientific research tax credit, unused, 39(8) e charitable donations, from year of death, 118.1(4) 
¢ shares of bankrupt corporation, 50(1) ° effect on interest payable, 161(7), 164(5), (5.1) 
¢ shares of controlled corporation, disposition of, ° investment tax credit, unused, 127(5)(a), 
40(2)(h) 127(9)“investment tax credit’’(c) 


° nase of foreign affiliate, disposition of, 93(2)—(2.3), 
(4) 


¢ stock savings plan, disposition of shares of, 40(2)(j) x 

¢ stop-loss rules, see Stop-loss rules 

¢ superficial, 40(2)(g)G), 54“‘superficial loss” ° 

* unused share-purchase tax credit, 39(7) ° 

* venture capital corporation, disposition of shares of, ° 
40(2)(1) 


¢ warranty, outlay or expense under, 42 
Capital property, see also Disposition; Property 
adjusted cost base of, see Adjusted cost base 
amalgamation, on, 53(6), 87(2)(e) 
certain shares deemed to be, 54.2 
deceased taxpayer’s, 70(5) 

fair market value, 70(5.3) 
defined, 54, 248(1); ITAR 26(12)“capital property” 
depreciable, see Depreciable property 
eligible, see Eligible capital property 
“eligible property” for transfer to corporation by % 
shareholder, 85(1.1)(a) 
e gifts of, 118.1(6) 
ee by corporation, 110.1(3) 
¢ non-depreciable 


e change of control of corporation, 111(4)(c)-(e) 
share 

loss on, 112(3) i 
¢ transfer of, to corporation, ITAR 26(5.2) . 
Capital setoff adjustment, see Transfer pricing capital 
setoff adjustment 
Capital stock 
¢ “class” interpretation, 248(6) 
¢ tax-deferred preferred series, Reg. 2107 
Capital surplus, see Pre-1972 capital surplus on hand 


Capital tax : 


¢ defined, re insurance reserves, Reg. 1408(1) _ 
¢ financial institutions tax, Part VI (190-190.24) 

¢ Large Corporations Tax, Part I.3 (181—181.8) ° 
¢ provincial, deductibility of, 18 . 


* treaty restrictions, Canada—U.S. Tax Convention ° 
Canada-U.S. Tax Treaty:Art. XXIII 


Capitalization, thin, 18(4)—(8) 
Capitalization of interest ° 
¢ election, 21 ° 


aN] 


losses, 111(1) 
¢ after amalgamation, 87(2.11) 


¢ after emigration, pee gains deemed on 
emigration, 128.1(8) 


e amendment to earlier return, 152(6)(c) 
e foreign accrual property, 152(6.1), Reg. 5903(1) 
¢ from estate, to taxpayer’s year of death, 164(6) 


Carryforward 


business losses, 111(1)(a) 


Canadian life investment losses (Part XII.3 tax), 
Di 2) 


capital losses (net capital losses) 

e against capital gains, 111(1)(b), 111(1.1) 

¢ against other income in year of death, 111(2) 

e defined, 111(8)“net capital loss” 

e pre-1986, against other income, 111(1.1) 
charitable donations 

¢ corporation, 110(1) 

e credit, 118.1(1)“total charitable gifts” 

e deduction to corporation, 110.1(1)(a) 

e individual, 118.1(1) 

deposit insurance corporation, losses of, 137.1(11)(a) 
disbursement excess of charity, 11 

education credit, 118.61 

emigration deemed gains, 128.1(8) 

expense, against reimbursement or assistance, 12(2.2) 
FAPI, foreign taxes against, 91(4) 

farm land disposed of by partnership, loss on, 101 
farm losses, 111(1)(d) 

es restricted, WMGL)(Cc) 

foreign accrual property losses, Reg. 5903(1) 
foreign affiliate’s forgiven debt, 95(1)“foreign accrual 
property income”A.2, G 

foreign bank’s Canadian affiliate’s losses, 142.7(12) 


foreign tax credits, unused, 126(2)(a),. 126(2.3), 
126(7)“unused foreign tax credit” 

gifts to charity 
* credit, 118.1(1)“total charitable gifts” 
¢ deduction to corporation, 110.1(1)(a) 

home office expenses, undeducted, 8(13)(c), 
18(12)(c) 

interest paid on purchase of shares, 20(1)(q)(ii) 
interest paid on student loan, 118.62:B 
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Capyionwars (cont'd) 
investment tax credit, unused, 127(5)(a), 
127(9)“‘investment tax credit’ *(c) 


¢ legal fees to obtain retiring allowance or pension 
benefit, 60(0.1)() 


limited partnership losses, 111(1)(e) 
listed personal property losses, 41(2)(b) 
minimum tax, 120.2(1) 

net capital losses, see Capital loss 


non-deductible home office expenses, 8(13)(c), 
18(12)(c) 

Part I.3 tax credit, unused, 125.3(1) 

Part IV tax, losses, 186(1)(d) 

Part VI tax credit, unused, 125.2(1) 

patronage dividends, 135(2.1) 

pre-1986 capital losses, 111(1.1) 

RRSP contributions not yet deducted, 146(5)(a) 


RRSP deduction room, 146(1)“RRSP deduction 
limit” “unused RRSP deduction room” 


reduction of balances on debt forgiveness, 80(3), (4) 

refundable dividend tax on hand, 129(3)(c) 

repayment of support payments, 60(c.2) 

research and development expenses, 37(1) 

¢ partnership, disallowed, 96(1)(e.1) 

restricted farm losses, 111(1)(c) 

scientific research expenses, 37(1) 

student loan interest credit, 118.62:B 

surtax credit, unused 

¢ against Part [.3 tax, 181.1(4)(b) 

° against Part VI tax, 190.1(3)(b) 

e tuition credit, 118.61 

Carrying charges 

e interest accrued on bond, 20(14) 

e interest paid, see Interest (monetary): deductible 

¢ safety deposit box rental, 9(1) 

Carrying on business in Canada 

extended meaning of, 253 

non-Canadian corporations 

e additional tax, 219 

non-resident, 115(1)(a) 

e liability for tax on, 2(3)(b) 

part-year resident, 114 

Carrying value (of property) 

e defined 

ee for foreign investment entities, 94.1(1) 

ee for foreign property rules, 206(1) 

e¢ for small business investment ‘capital gain rollover, 
44.1(1) 

Carryover of losses, see Carryback; Carryforward 


Carve-out arrangements 

° Coe properties acquired from tax-exempt person, 
Carved-out income 

deduction under Part I, 66(14.6) 
defined, 209(1) 

partnership deemed person, 209(6) 
tax on, 209(2) 

° payment, 209(4) 

e return, 209(3) 

Carved-out property 

¢ defined, 209(1) 

¢ definitions, 209(1) 

* exclusions from, Reg. 7600 

* prescribed property, Reg. 7600 


non-capital losses, 111(1)(a), 111(8)“non-capital loss” 


Cash flow adjustment 
* insurance corporation, Reg. 2412 


Cash method of computing income 

becoming non-resident, on, 28(4), (4.1) 

changing from, 28(3) 

defined, 28(1), 248(1) 

farmers, fishermen, 28 

non-resident ceasing to carry on business in Canada, 
28(4), (4.1) 

Cash purchase ticket 

° grain, for 

¢* when amount included in income, 76(4) 


Cash register, electronic 
* capital cost allowance, Reg. Sch. I:Cl. 12(s)(i) 


Cash surrender value 

¢ of insurance policy, defined, 148(9), Reg. 310, 
1408(1) 

Catalyst 

¢ capital cost allowance for, Reg. Sch. II:Cl. 26 

Catch 

e defined, Reg. 105.1(1) 

Catheters and related products 

¢ medical expense credit, 118.2(2)G.1) 

Cattle 

¢ basic herd maintained since 1971, deduction, 29 

e breeding, 80.3(1)“breeding animals”(b) 

¢ dairy farming, 248(1)“farming” 

¢ exhibiting and raising, 248(1)“farming” 

* inventory, valuation of, 28(1.2) 

Ceasing to act as agent of beneficiary 

* constitutes disposition, 248(1)“disposition’(b)(v). 

Ceasing to be a financial institution, 142.6(1)(a), (c) 


Ceasing to be qualifying environmental trust, 

107.3(3) 

Ceasing to be resident in Canada, see also Former 

resident 

¢ attribution rule, application to deemed disposition, 
74.2(3) 

e deemed disposition of property, 128.1(4)(b) 

° election for, 128.1(4)(d) 

° instalment obligation not increased, 128.1(5) 

° returning former resident, 128.1(6), (7) 

e stock option income excluded, 7(1.6) 

¢ demand for payment of taxes owing, 226(1) 

* departure tax, 128.1(4) 

e¢ additional tax on corporations, 219.1, 219.3 

ee security for, 220(4.5)-(4.54) 


farmer or fisherman, 28(4), (4.1) 

fiscal period end, 128.1(4)(a.1) 

foreign tax credit after emigration, 126(2.21) 

e trust beneficiary, 126(2.22) 

Home Buyers’ Plan income inclusion, 146.01(5) 
information return, 128.1(9) 

Lifelong Learning Plan income inclusion, 146,02(5) 
loss after emigration, 128.1(8) 


moving to United Kingdom, Canada—U.K. Tax 
Convention Art. 13:9 


* moving to the United States, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XIII:6 


negative cumulative eligible capital balance, 14(8)(a) 
payment of tax 

¢ election to defer, 220(4.5)-(4.54), Reg. 1301 
post-emigration loss, 128.1(8) 

reportime: of assets, 128.1(9) 
rollovers of shares after emigration ignored, 128.3 
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Ceasing to be resident in Canada (cont’d) 
security for departure tax, 220(4.5)-(4.54) 

¢ seizure of goods and chattels for non- payment of tax, 
226(2) 

* to pursue research under grant, 115(2)(b.1) 

* trust, deemed, 94(5) [proposed] 

* trust deemed to dispose of property on transferor’s 
emigration, 104(4)(a.3) 

Ceasing to carry on business, see also Death of 

taxpayer; Sale: business, of; Winding-up 

* accounts receivable, 28(5) 

¢ business income of individual, effect on, 34.1(8)(a), 
34.2(6)(c)() 

¢ disposition of depreciable property after, 13(8), 

20(16.3) 

eligible capital property, 24(1) 

farming business, 28(4), (4.1), (5) 

general rules, 22—25 

information returns to be filed, Reg. 205(2) 

non-resident, 10(12), (14) 

subsequent transactions 


* repayment of assistance, deduction relating to 
eligible capital expenditure, 20(1)(hh.1) 


ee sale of inventory, 23(1) 

Ceasing to use eligible capital property in business 
e non-resident, 14(14) 

Ceasing to use inventory in business 

* non-resident, 10(12), (14) 

Ceasing to use property in Canadian business 

e non-resident financial institution, 142.6(1.1) 


Celiac disease patients, medical expense credit for 
gluten-free food costs, 118.2(2)(r) 


Cemetery arrangements, see Eligible funeral 
arrangement; Funeral services 

Cemetery care trust 

° defined, 148.1(1), 248(1) 


-* emigration of individual, no deemed disposition, 
128. "1(10)“excluded right or interest”(e\C) 


e excluded from various trust rules, 108(1)‘‘trust’(e.1) 

e rollover to new trust, 248(1)“disposition’’(f)(v1) 

Cemetery services 

¢ defined, 248(1) 

e provision of under eligible funeral arrangements, 
148.1(2)(b)q) 

Certificate 

e accredited film or video production, 125.5(1), (6) 

¢ amount payable, re, 223(2) 

ee application of, 223(1) 

e charge on land, 223(5), (6) 

* costs, 223(4) 

e registration in Court, 223(3) 

ee binding under provincial laws, 223(8) 


e._ proceedings re; 223(7) 
e sale of property, 223(9) 
sale of property 


* application by Minister for Federal Court order, 
22 Cil) 


requirements re documentation, 223(10) 

*¢ total amount, “prescribed rate” sufficient details, 
223(12) 

¢ before distribution of estate etc., 

ee failure to obtain, 159(3) 

¢ Canadian film or video production, 125.4(1) 


199(2) 


change of ownership, Reg. 502 
clearance, 159(2), (3) 


° eal ore of property by non-resident, 116(2), (4), 


¢ ecologically sensitive land, 110.1(1)(d), 
118.1(1)“total ecological gifts” 


¢ employer’s, re employees’ expenses, 8(10) 

* exemption from non-resident tax, 212(1)(b)(iv), 
212(14); ITAR 10(5) 

¢ fair market value of ecological gift, 118.1(10.5) 

¢ oil/gas well, re, 66.1(6)“Canadian exploration 
expense” (d)(iv) 

*¢ ceasing to be valid, 66.1(10) 

¢ ownership, 234, Reg. 207 

* participation, Canadian Wheat Board, 161(5) 

Certification fee paid to bank, 20(1)(i) [repealed] 

Certifiable past service event 

¢ defined, Reg. 8300(1) 

Certified feature film 


° mes cost allowance, Reg. 1100(21)-(23), Reg. 
II:Cl. 12(n) 


ee add-back for minimum tax purposes, 127.52(1)(c) 
e defined, Reg. 1104(2) 

e information returns, Reg. 225 

Certified production 


° a ital cost allowance, Reg. 1100(21)-(23), Reg. 
. If:Cl. 10(w),. Sch. I:Cl. 12(n) 


° saab aee for minimum tax purposes, 127.52(1)(c) 

e additional, Reg. 1100(1)() 

° separate class, Reg. 1101(5k), (51) 

¢ defined, Reg. 1104(2) 

e information returns, Reg. 225 

Certified property, defined, 127(9) 

Chamber of commerce 

¢ exemption, 149(1)(e), 149(2) 

e information return, whether required, 149(12) 

Change in use 

¢ capital property, 45 

e depreciable property, 13(7)(a), (b) 

e property of insurer, 138(11.3), (11.31) 

e research property, changed to commercial use, 

1L21(2-Din(29) 

Change of address 

¢ cost of, deduction, 62(3)(h) 

oon of control, see Control of corporation: change 

O 

Charging provisions, see Liability for tax 

Charitable donations/gifts, see Gifts and donations 

Charitable foundation, see also Charity; Private 

foundation; Public foundation; Registered. charity 

e charitable purposes of, 149.1(6.1) 

¢ corporation controlled by, 149.1(12) 

¢ defined, 149.1(1), Reg. 3700 

¢ disbursement quota, 149.1(1)“disbursement quota” 
Reg. 3701 

¢ deliberate reduction of, tax on, 188(3), (4) 
political activities of, 149.1(6.1) 
prescribed. amount, 149.1(1)“disbursement quota”C 

¢ Minister's authority re determination of, 149.1(1.2) 
transfer of property 

e* tax on, 188(3), (4) 

¢ value of property, determination of, Reg. 3702 

Charitable organization, see also Charity; Registered 

charity 

e business activities of, 149.1(6) 

¢ charitable activities of, 149.1(6.2) 

¢ defined, 149.1(1) 
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Charitable organization (cont'd) 


designation of registered charity as, 149.1(6.3) 
outside Canada, gifts to, 118.1(1) 
political activities of, 149.1(6.2) 
registration 
application for, 248(1)“registered charity” 
refusal by Minister 
e deemed, 172(4)(a) 
refusal or revocation, appeal, 172(3)(a) 
revocation of, 149.1(2) 
resources of, devoted to charitable activity, 149.1(6) 
e deemed, 149.1(10) 
U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXI 
awoages outside Canada, Reg. 3503, Reg. Sch. 
volunteers operating business, 149.1(1)*related 
business” 


Charities Registration (Security Information) Act 


Charity. 


revocation of charity’s registration, 168(3) 
* no appeal, 172(3.1) 

taxpayer information provided for enforcement, 
241(4)(7.1) 

text of, available on TaxPartner and taxnet.pro 
see also Registered charity 

associated 
* designation of, by Minister, 149.1(7) 
charitable purposes, defined, 149.1(1) 

defined, 149.1(1)“charity~ 

designated as beneficiary of insurance policy, 
118.1(5.1), (5.2) 

disclosure of information by CCRA, 149.1(15), 
241(3.2) 

disposal of ecologically sensitive land, tax on, 207.31 
donations to, see Gifts and donations 
exemption, 149(1)(f) 

gifts received, 149.1(12)(b) 

loan to donor, 118.1(16) 

political activities, 149.1(1.1) 

specified gifts, 149.1(1.1) 


terrorism support, see Charities Registration (Security 


Information) Act 


Charity trusts, employees’ 


receipts, Reg. 3502 


Chattels 


seizure of, for unpaid tax, 225 


Cheque 


& 


dishonoured 


* penalty for. 162(11) [repealed]: Financial 
Administration Act s. 1355.1(2)(a) 


* restarts 10-year collection limitation, 222(6)(c) 


Chief source of income 


Child. 


determination by Minister, 31 
see also Age; Dependant; Intergenerational 


transfers; Minor 


adopted, 252(1) 
defined, see extended meaning of (below) 
dependent, 118(6)(a) 
* credit for, 118(1)B(d), (e) 
disability benefit, 122.61(1)M 
disposition of property to, 40(1.1) 
extended meaning of, 70(10), 75.1(2), 110.6(1), 
252(1); ITAR 20(1.11), 26(20) 
family farm corporation transferred to, 70(9.3) 


farm property transferred to, 44(1.1), 70(9); ITAR 
26(18), (19) 


from spouse’s trust, 70(9.1) 
¢ financially dependent 
* meaning of, 146(1.1) 
¢ rollover of benefits paid to 
from RPP, 60(1)(v)(B.01) 
from RRSP, 146(1)*refund of premiums”(b) 
e infirm, credit, 118(1)B(d), (e) 
* maintenance payments for, see Support payments 
(spousal or child) 


¢ property transferred to 

ee gain or loss deemed to be transferor’s, 75.1 
* support of, deemed, 56(6), (7) 

Child Benefit, see Child Tax Benefit 


Child care expenses, 63 

* cross-border commuter, 63(4) 

¢ deduction for, 63(1), 63(2.2), 64.1 

e defined, 63(3) 

e “earned income” defined, 63(3)“earned income” 

¢ eligible child, 63(3)“eligible child” 

¢ residents absent from Canada 

deduction, 64.1 

¢ school or university, attendance at, 63(2.2) 

* supporting person, 63(3)“supporting person” 

* taxpayer's income vs. supporting person’s income, 
63(2), (2.1) 

Child Disability Benefit, 122.61(1)M 

Child support, see Support payments (spousal or child) 

Child support amount 

e defined, 56.1(4), 60.1(4) 

¢ whether deductible, 60(b), 60.1 

e whether taxable, 56(1)(b), 56.1 

Child Tax Benefit, 122.6—122.64 

* agreement with province to vary amount, 122. 63 

¢ amount of, 122.61(1) 

¢ attribution rules inapplicable to amounts paid, 74.1(2) 

¢ confidentiality of information, 122.64 

¢ definitions, 122.6 

e eligible individual, 122.6, 122.62, Reg. 6300-6302 

* indexing for inflation, 122.61(5) 

* not to be assigned, attached, garnished, etc., 
122.61(5) 

* overpayment of, 160.1(1) 

no interest on, 160.1(1)(b), 160.1(3) 

* part-year residents, 122.61(3) 

¢ Working Income Supplement, 122. 6I(I)A()C 

Child tax credit, 122.2 (pre-1993) 


China, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 14 
Chinaware 

* capital cost allowance for, Reg. Sch. II:Cl. 12(b) 
Chiropractor, see Professional practice 

Christmas party exemption 

* to meal and entertainment restriction, 67.1(2)(e) 
Chose in action, as property, 248(1) 

Church, see also Charity 

¢ clergy employed by, deduction re Fesidence, 8(1)(c) 
Citizen, see Canadian citizen 

Civil law 


* equally authoritative to common law, /nterpretation 
Act 8.1, 8.2 


Civilian War Pensions and Allowances Act 
* pension under, exempt, 81(1)(d) 
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Claim liability 
¢ defined, insurance policy reserves, defined, Reg. 
1408(1) 


Claims, unpaid, see Insurance corporation: reserve: 

unpaid claims; Insurance corporation: unpaid claims 

reserve adjustment 

Class of animal 

e defined, Reg. 1802(5) 

Class of shares 

e includes series, 248(6) 

Classes of property, see Capital cost allowance 

Classification society 

e defined, Reg. 3600(2) 

Clawback 

¢ deduction from income for, 60(w) 

¢ disposition of labour-sponsored funds share, 211.8(1) 

¢ old age security, 180.2 

* unemployment benefits, deduction, 60(v.1) 

Clear days 

¢ calculation of, Interpretation Act 27(1) 

Clearance certificate, 159(2) 

¢ failure to obtain, 159(3) 

Clearing or levelling farm land 

¢« cost deductible, 30 

Clergy 

¢ allowance received by, deduction, 6(1)(b)(v1) 

e residence, expense deductible, 8(1)(c) 

ee employer’s certificate required, 8(10) 

¢ travelling allowance not taxable, 6(1)(b)(vi) 

Clerical services 

* no application of penalty for misrepresentation, 
163.99) 

Closing business, see Ceasing to carry on business 

Closely held corporation 

¢ defined, for non-resident trust rules, 94(1) [proposed] 

Club 

¢ dues, no deduction, 18(1)(1)(i1) 

¢ exemption for, 149(1)(1), 149(2) 

ee deemed a trust, 149(5) 

e information return required, 149(12) 

Coal, see also Mineral resource 

¢ included in definition of “mineral”, 248(1) 

¢ mine, allocation of depletion allowance, 65(3) 

¢ royalties from, taxable, 12(1)(0)(v)(C) [to be 
repealed], 12(1)(0)Gi)(B)IL) [draft] 

¢ royalties not deductible, 18(1)(m)(v)(C) [to be 
repealed], 18(1)(m)(@1)(B)dID) [draft] 

Coal mine operator 

e defined, Reg. 1104(2), 1206(1) 

* services rendered by, Reg. 11046.1), 1204(3)(c) 

Cod fishermen, see Fishing: compensation programs 

Cogeneration 

* energy systems, Reg. Sch. II:Cl. 43.1(c)() 

Cohabiting spouse or common-law partner 

¢ defined, 122.5(1), 122.6 

Collateralized preferred shares 

¢ restriction on dividend deductibility, 112(2.4) 

Collection agreement 

* application of payments under, 228 

Collection of tax, 222—229 

* acquisition of tax debtor’s property, 224.2 


° Internal Revenue Service, Canada—U.S. Tax 
Gauenbis Canada-U.S. Tax Treaty:Art. XXVI A 


¢ debt to Her Majesty, as, 222(2) 

¢ deduction or set-off, by, 224.1 

* garnishment, 224 

* in jeopardy, 164(1.2)-(1.31) 

ee proceedings, 225.2 

eee — judge.s powets, 225,211); (12) 

eee judicial review of authorization, 225.2(8)—(11) 
eee no appeal therefrom, 225.2(13) 

e interference with official, 231.5(2) 

e limitation period, 10 years, 222 

¢ payment of moneys seized from tax debtor, 224.3 
* requirement to disclose information, 231.2(1) 


requirement to provide foreign-based document, 
231.6(1) 


e restricted while objection or appeal underway, 225.1 
¢ seizure of chattels, 225 

* taxpayer leaving Canada or defaulting, 226 

College, see Tuition fees; University 

Colostomy pads, as medical expense, | 18.2(2)(i) 


Combustion turbine 

¢ separate class for capital cost allowance, Reg. 
1101(St) 

Comfort letters, see Table of Comfort Letters 


Commencement 
¢ defined, /nterpretation Act 35(1) 


Commencement day 

¢ defined, 56.1(4), 60.1(4) 

Commercial debt obligation, see also Commercial 
obligation 


¢ deemed issued where amount designated following 
debt forgiveness, 80.03(7)(b)() 


¢ defined, 80(1), 80.01(1), 80.02(1), 80.03(1)(a), 
80.04(1) 

e exchanged for other commercial debt obligation, 
80(2)(h) 

e issued by partner, 80(2)(n) 

e issued by partnership, 80(15) 

e joint liability for, allocation, 80(2)(0) 

¢ settled by deceased’s estate, 80(2)(p), (q) 

Commercial obligation, see also Commercial debt 

obligation 

e debt forgiveness 


ee defined, 80(1), 80.01(1), 80.02(1), 80.03(1)(a), 
80.04(1) 


ee disposition of in exchange for another issued by 
same person, 40(2)(e.2) 

eee addition to adjusted cost base, 53(1)(f.12) 

¢ foreign tax credit 

ee defined, 126(7) 

Commercial traveller, see Salesperson 


Commission 

e mutual fund, limited partnership financing, 18.1 

¢ unearned, reserve for, 32 

e withholding tax, 153(1)(g), Reg. 102(2), (5) 

Commission agent 

¢ deductions, 8(1)(f) 

ee automobile or aircraft costs, 8(1)q), 8(9), 13(11) 

ee certificate of employer, 8(10) 

Commissioner of Customs and Revenue, see also 

Deputy Minister 

° ayRetiiats Canada Customs and Revenue Agency Act 
S. 

¢ authorized to exercise powers of Minister, 220(1) 


Commitment time 
¢ defined, 20.3(1)“weak currency debt” 
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Committee, return by, see also Legal representative 


* deemed to be legal representative, 248(1)“legal 
representative” 


¢ obligations of, 159 

* return required by, 150(3) 

Common carrier 

¢ railway assets, c cir cost allowance, noe 
1100(1)(z.1c), 1101(5d.2), Reg. Sch. Il:Cl. 35 

Common law 

° ee authoritative to civil law, /nterpretation Act 

Common-law partner, 

¢ defined, 248(1) 

¢ transfer of property to, 160(1) 

Common-law spouse, see Common-law partner 


Common share, see also Share 

* consideration for property transferred to corporation, 
85(1)(h) 

¢ defined 

e¢ for small business investment capital gain rollover, 

44.1(1) 

ee generally, 248(1) 

Commonwealth 

e defined, Interpretation Act 35(1) 


Communal organization 

¢ definitions, 143(4) 

¢ election to allocate gifts to members, 143(3.1) 

¢ rollover to new trust, 248(1)“disposition’(f)(vi) 

e rules re, 143(1) 

* specification of member of family, effect of, 143(5) 

* taxable income, election re, 143(2), (3) 

Communication of information (by CCRA), 241 

e charities, regarding, by CCRA, 149.1(15), 241(3.2) 

¢ Child Tax Benefit, 122.64; Reg. 3003 

° offence of unauthorized use or disclosure, 

239(2.2)—(2.22) 

police officer, to, 241(4)(p) 

prohibition against, 241(1), (2) 

province, to, Reg. 3003 

Statistical purposes, 241(1)(d)(ix), 241(4)(e)(x), 

241(4)(0) 

Community Development bonds, eligible for RRSP 

investment, Reg. 4900(1).1) 

Community Economic Development Corporation 

(Nova Scotia) 

° raat investment for deferred income plans, Reg. 
900(1)G.11) 

Commutation of annuity, payment on 

¢ source withholding, 153(1)(f) 

Commutation of benefits, pension plan, Reg. 

8503(2)(m), (n), 8503(2.1) 

Commuter to United States 

¢ charitable gifts, 118.1(9) 

¢ child care expenses, 63(4) 

* overseas employment tax credit, 122.3(1) 

* tuition credit, 118.5(1)(c) 

*¢ transfer of, to supporting person, 118.9(1) 

Companies’ Creditors Arrangement Act 

* provisions override third-party garnishment, 224(1.2) 

Compensation 

* capital property, for, 54“proceeds of disposition” 

* certain payments exempt, 81(1)(d) 

* cod fisherman see Fishing: compensation programs 

¢ deferred profit sharing plan 


see also Spouse 


e¢ individual ceases to be employed by an employer, 
147(5.11) 
¢ defined for RPP purposes, 147.1(1), Reg. 8507 


* depreciable property, for, 13(21)“proceeds of 
disposition” 


from Federal Republic of Germany, exempt, 81(1)(g) 
limits pension contribution, 147.1(8), (9) 

taxable, 5, 6, 9 

to customer or client, trust income exempt, 149(1)(w) 
Compete, agreement not to, see Restrictive covenant 


Competent authority 
* agreement based on tax treaty deemed valid, 115.1 


¢ arbitration of disputes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX VI:6 


¢ defined, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. III:1(g) 


¢ exchange of information, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VII 


* mutual agreement procedure, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXV 

Complaint, see Information or complaint 

Complete period of reduced services 

e defined, Reg. 8300(1) 

Completion date (for qualifying home under Home 

Buyers’ Plan) 

e defined, 146.01(1) 

Compliance orders 

¢ after conviction of offence, 238(2) 

* compliance with audit or demand, 231.7 

Compound interest 

¢ deduction for, 20(1)(d) 

¢ late payments and refunds, 248(1 1) 


Computation of income, 3 
¢ amalgamation, on, 87(2)(c) 


* deductions, see Deductions in computing income; 
Deductions in computing income from business or 
property; Deductions in computing income from 
office or employment 


e insurance corporation, 138(1)—-(6), (9) 

e limitation re inclusions and deductions, 248(28) 
¢ non-resident insurer, 138(11.91) 

e ¢ where insurance business transferred, 138(11.92) 
Computation of tax, Reg. Part I 

* corporations, 123—125.1 

¢ deductions, see Deductions in computing tax 

¢ individuals, 117—122.3 

ee rates, t17@) 

Ca 7 | 

ee non-resident individual, 118.94 


Computer 

° Mra heey records kept on, retention requirement, 
230(4.1) 

¢* exemption, 230(4.2) 

* capital cost allowance 


ee classification, Reg. Sch. II:Cl. 10(f), Sch. H:Cl. 
29, Schete Cl. 40 


eee central purpose electronic data processing 
equipment” defined, Reg. 1104(2) 


*¢ separate class for each property, Reg. 1101(5p) 
° filing by, see Electronic filing 

¢ software, see Software 

Computer-operating aids 

* medical expense, Reg. 5700(0) 

Computer software, see also Software 

° defined, Reg. 1104(2) 
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Computer software tax shelter property 


* CCA claims limited to income from property, Reg. 
1100(20.1) 


¢ defined, Reg. 1100(20.2) 


¢ excluded from leasing property rules, Reg. 
1100(17)(b) 


* separate class, Reg. 1101(5r) 
Concession 


* capital cost allowance, Reg. 1100(1)(c), 1100(9), 
Reg. Sch. II:Cl. 14 


¢ exchange of, election, 13(4.2), (4.3) 

Conditional sale, repossession, see Surrender: of 
property to creditor 

Condominium corporation, 149(1)(1) 
Confederation Life failure 

° Broup disability insurance top-up payments, 6(17), 


ee reimbursement payment to employer, 8(1)(n.1) 
Confidentiality, see Communication of information; 
Solicitor-client privilege 
Congregation, see Communal organizations 
~ Connected 
* contributor, see Connected contributor 
¢ defined 
ee for Part IV tax, 186(4) 
eee extended definition applies to other provisions, 
186(7) 
ee for shareholder loans, 15(2.1) 
e shareholder, see Connected shareholder 
Connected contributor 
¢ defined, 94(1) [proposed] 
Connected shareholder 
¢ defined, Reg. 4901(2)-(2.2) 
Conservation, see Energy: conservation property 
Conservation of the environment, see Ecological gifts 
Consequence of the death of an individual 
_* meaning of, 248(8) 
Consideration, see also Inadequate consideration 
unreasonable 
¢ from non-resident, 247 
e rent, royalty, etc. 
ee non-resident, paid by, 247 
ee non-resident, paid to, 247 
whether trust interest acquired for consideration, 
108(7) 
Consolidation (of shares) 
e effect on stock option rules, 110(1.5) 
Consolidation accounting method 
¢ prohibited for debt forgiveness reserve, 61.3(1)(b)C() 
¢ prohibited for purposes of Act, 248(24) 
Construction activities 
¢ defined, Reg. 238(1) 
¢ information return required, Reg. 238(2) 
Construction contracts 
e information return, Reg. 238 
Construction equipment 
¢ “qualified” defined, 127(9) 
Construction of building 


¢ home for disabled person, medical expense, 
118.2(2)(1.21) 


¢ soft costs, rules, 18(3.1)—(3.7), 20(29) 

Construction work camp 

¢ deduction for meals at, 67.1(2)(e.1) 

* exemption for board, lodging and transportation, 6(6) 


Constructive receipts 

¢ indirect payments, 56(2) 

Consul, see Diplomat 

Consoltex Inc. case overruled, 127(27) 

Consumer goods or services 

¢ defined, 135(4), Reg. 4901(2) 

Consumer Price Index 

¢ defined, Reg. 8500(1) 

Consumer Price Index adjustment, see Indexing (for 

inflation) 

Containers 

¢ deposit received for, income, 12(1)(a)(i1) 

ee repayment of, deductible, 20(1)(m.2) 

e reserve for, deductible, 20(1)(m)(iv) 

Contemporaneous documentation 

¢ required for transfer pricing audit purposes, 247(4) 

Contiguous zome 

e defined, Interpretation Act 35(1) 

Continental Bank of Canada case overruled re 

Crown raising new issue on appeal, 152(9) 

Continental shelf 

¢ application of legislation to, Interpretation Act 8(2.2) 

e defined, /nterpretation Act 35(1) 

Contingency funds, Reg. 3202 

Contingent liability 

e limitation on deductibility, 18(1)(e) 

Continuance outside Canada, 219.1, 250(5.1) 

* treaty rule, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. [V:3 (Protocol) 

Continuity 

e previous version of Act, ITAR 75, 77 

‘“‘Contra’”’ interest 

° on instalment payments, 161(2.2) 

Contract 

annuity, see Annuity contract 

employment, consideration for entering into, 6(3) 

investment, see Investment contract 

life annuity, 148(10) 

payments under, combined income and capital, 16(1) 

pension plan, under, 254 

person employed to negotiate 

e expenses incurred, deduction, 8(1)(f) 

ee — certificate of employer, 8(10) 

Contract payment 


¢ by federal government or Crown corporation, 
information return, Reg. 237 


defined, 127(9), (25) 

included in income, 9(1), 12(1)(x) 

paid, not counted as qualifying for ITC, 127(18) 
prescribed amount, Reg. 4606 

Contractors’ movable equipment, Reg. Sch. :Cl. 
LOdhyk Seas ECE 92 2 Scie Teel 48 

Contravene 

¢ defined, Interpretation Act s. 35(1) 
Contributed property 

e defined, FAPI rules, 95(3.3) 

Contributed surplus 

¢ addition to adjusted cost base, 53(1)(c) 

¢ calculation of, 84(10), (11) 

* conversion into paid-up capital 

** amalgamations, 87(2)(y) 

ee no dividend deemed, 84(1)(c.1)—(c.3) 

*¢ restrictions, 84(10) 
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Contribution 

¢ charitable, see Gifts and donations 

¢ defined 

*« for non-resident trusts, 94(1) [proposed], 
94(2)(s)-(u) [proposed] 

e¢ for political contributions, Reg. 2002(1) 

¢ political, see Political contribution 

* to RESP, defined to exclude CESG, 146.1(1) 


Contributor 

¢ defined 

ee for non-resident trusts, 94(1) [proposed] 

ee re disposition to trust, 107.4(1) 

Control of corporation, 112(6)(b), 256(1.2), see also 
Associated corporations 


* acquired after beginning of year, investment tax 
credit, 127(9.2) 
¢ acquired before end of year, investment tax credit, 
127(9.1) 
acquisition of 
because of death, effect on windup, 88(1)(d.3) 
deemed time of, 256(9) 
exceptions, 256(7)(a) 
no deduction for unused Part I.3 tax credit, 
125.3(3) 
* amalgamation deemed not acquisition of, 88(4) 
° certain shares excluded from fair market valuations, 
256(1.6) 
¢ change of 
ee¢ adjusted cost base of non-depreciable capital 
property, 53(2)(b.2) 
ee adventure in the nature of trade, inventory 
writedown, 10(10) 
ee application of unused surtax credit, 181.1(7), 
190.1(6) 
ee bad debts non-deductible, 111(5.3) 
ee business investment losses, 111(8)“net capital 
loss”C(b) 
ee Part I.3 tax credit carryover, 125.3(3) 
e ¢ Canadian resource expenses, reduction of, 66.7(12) 


ee Canadian resource property acquired within 12 
months, 66(11.4), (11.5) 


ee capital dividend account set to zero, 89(1.1) 


ee charitable donations, 110.1(1.1) [Proposed 
Amendment] 


ee debt forgiveness rules, 80(1)“relevant loss 
balance’’(d), (e) 


ee deductions for previously disallowed pregnant 
losses, 13(21.2)(e)Gii)(D), 1412), 18C15)(b) ii), 
40(3.4)(b)(i1) 

ee deemed year-end, 249(4) 

ee depreciable property acquired in 12-month period, 

13(24), (25) 

disposal of Canadian resource properties, 66.7(14) 

disposal of foreign resource properties, 66.7(15) 

election re cost of capital property, 111(4)(e) 


exploration and development expenses, 66(11), 
(11.3)-(11.5) 


ee¢ foreign resource expenses, reduction of, 66.7(13) 


*¢ foreign resource property acquired within 12 
months, 66(11.4), (11.5) 


* ¢ inventory writedown for adventure in the nature of 
trade, 10(10) 


investment tax credit, 127(9.1), (9.2) 
loss carryover rules 

anti-avoidance provision, 111(5.5) 
losses, deductibility, 111(5)—(5.4) 
meaning of, 256(7)(a) 
net capital loss non-deductible, 111(4) 


¢¢ non-depreciable capital property, rules re, 
111(4)(c)e) 

°° non-successor acquisitions of resource properties, 
66.7(15) 

ee Part I.3 tax credit carryover, 125.3(3) 

°° resource expenses, 66.7(10), (11) 

e¢ scientific research and experimental development 

expenses, 37(1)(h) 

computation of, 37(6.1) 
e¢ superficial loss rule inapplicable, 54“‘superficial 


loss’ (f) 

e windup, 88(1)(c.3), (c.6) 

e within 12 months of incorporation, 66(11.5) 

corporation without share capital, 256(8.1) 

deemed not acquired, 256(7) 

deemed time of acquisition, 256(9) 

defined 

e directly or indirectly, 256(5.1) 

e for associated corporation rules, 256(6) 

¢ for Part IV tax, 186(2) 

¢ for stop-loss rules, 112(6)(b) 

in fact, 256(5.1) 

option, by, 251(5)(b) 

related groups, by, 251(5)(a) 

specified class of shares, defined, 256(1.1) 

Controlled corporation, see also Corporation 

¢ meaning, 256(5.1) 

‘Controlled, directly or indirectly” 

* meaning, 256(5.1) 

Controlled foreign affiliate, see also Foreign affiliate 

e defined, 95(1), 248(1), Reg. 5907(1) 

ee for loan by corporation to non-resident, 17(15) 

ee foreign investment entity deemed to be, 94.1(2)(h) 

e excluded from foreign investment entity rules, 
94.1(1)“exempt interest’(a)(1) 

¢ income earned by, taxed, 91(1), see also Foreign 
accrual property income 

¢ payment to, for services, constitutes FAPI, 95(2)(b) 

Convention, see Tax treaty 

Convention expenses 

e deductible, 20(10) 

ee where fee includes meals, 67.1(3) 

e disallowed as R&D expense, Reg. 2902(a)(i)(F) 

e held in United States, Canada—U.S. Tax Treaty, 
Canada-U.S. Tax Treaty:Art. XXV:9 

Convention refugee, see Refugee 

Conventional lands 

e defined, 1206(1) 

Conversion 

¢ benefit, see Conversion benefit 

¢ bond, deemed cost of, 51.1 

e debt into debt (commercial debt obligation), 80(2)(h) 

e debt into shares, 51, 80(2)(g), (g.1) 

¢ provincial life insurance corporation to mutual, 139 


shares into other shares, 86(1) 

vessel, of 

¢ defined, 13(21)“appropriate minister 

and “‘conversion cost” 

Conversion benefit 
e defined, for insurance demutualization, 139.1(1) 
¢ flow-through by employer to employee, 139.1(16) 
e taxable, see Taxable conversion benefit 
Conversion cost 
¢ vessel, of 
e¢ deemed separate class, 13(14), (17) 
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Conversion cost (cont’d) 

°° defined, 13(21)“appropriate minister 
and “conversion cost” 

Convertible debenture, see Convertible property 

Convertible obligation, 51.1 

Convertible property, 51; ITAR 26(24) 

* benefit conferred on non-arm’s length person, 51(2) 

¢ “sift portion” of, 51(2) 

Cooling-off period 

¢ three years, labour-sponsored funds tax credit, 

127.4(3) 

Cooperative corporations, 135, 136 

* investment tax credit, 127(6) 

¢ large corporations tax, whether exempt, 181.1(3)() 

paid-up capital of, 89(1)“paid-up capital’(b) 

patronage dividends, 135 

¢ deduction, 20(1)(u) 

non-resident, to, 212(1)(g) 

scientific research tax credit, 127.3(5) 

share of, meaning, 248(1)‘share” 

 share-purchase tax credit, 127.2(5) 

Coopers & Lybrand case overruled, 227(5) 


Copy of document 

¢ can be used in court proceedings, 231.5(1), 244(9) 

Copyright 

¢ royalties paid to non-resident, exempt, 212(1)(d)(vi), 
212(9)(b) 
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12:3(a) 
paid to U.S. resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XII:3(a) 


Corporate distributions tax, 183.1 
Corporate emigration, 219.1 
Corporate officers 
¢ accountability of, 242 
¢ loans to, 80.4(1) 
Corporate partnerships 
e small business deduction, 125(6) 
Corporate surplus, see Surplus stripping 
Corporate surtax, 123.2 
Corporate tax reduction, see Corporation: tax rate 
Corporation 

acquiring depreciable property 


conversion’ 


paid to U.K. resident, Canada—U.K. tax treaty Art. 


9 e 


¢ change of control in 12-month period, 13(24), (25) 


additional tax on excessive election, 184 


* acquisition of own shares, deemed dividend, 84(3) 
¢ airline, taxable income earned in a province, Reg. 
407 


¢ allowance, re investment in property in Canada, 
219(1)Gq), Reg. 808 

¢ amalgamation of, see Amalgamation 

¢ annuity contract, interest in, 12.2 

° anon of property by shareholders, 15(1), 


¢ inadequate considerations, 69(5) 
appropriations to shareholders 
* on winding-up, deemed dividend, 84(2), (6) 
assets disposed of to, for shares 

shares deemed capital property, 54.2 
associated, see Associated corporations 
bankrupt 
° exempt from Part I.3 tax, 181.1(3)(b) 
* exempt from Part IV tax, 186.1 
¢ rules applicable, 128(1) 
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becoming or ceasing to be exempt, 149(10) 

* superficial loss rule inapplicable, 54“superficial 
loss”(g) 

becoming resident in Canada, 128.1(1) 

benefit conferred on shareholder, 15(1), (7) 

e deemed, 15(9) 

bus operators, taxable income earned in a province, 

Reg. 409 

buying back shares for excessive amounts 

e excess deemed dividend substitute, 183.1(3), (4) 

“Canadian” 

e defined, 89(1) 

* “taxable” defined, 89(1)“taxable Canadian 
corporation” 

¢ winding-up of, rules, 88(2) 

Canadian-controlled private, defined, 125(7) 

cancellation of shares, 84(3), (6) 

ceasing to be resident in Canada, 128.1(4) 

connected, 186(4) 

consolidation accounting method, prohibited, 248(24) 

continuance outside Canada, 219.1, 250(5.1) 

control of, see Control of corporation 

controlled, 186(2) 

° ay loss on property transferred to, 40(3.3), 

charitable foundation, by, 149.1(12) 

disposition of shares of 
amalgamation, 87(2)(kk) 

exchanges of property, 44(7) 

share for share exchange, 85.1(2)(b) 

shares of, disposition of, 40(2)(h) 

cooperative, see Cooperative corporations 

Crown, see Crown corporation 

deduction from tax, see Deductions in computing tax 

deemed member of partnership, 125(6.1) 

deemed not resident, 250(5) 

deemed resident in Canada, 250(4) 

defined, 248(1), Interpretation Act s. 35(1) 

director of, see Director (of corporation) 

distributions, tax payable on, 183.1(2) 

* exceptions, 183.1(6) 

divided business, Reg. 412 

dividend received by, 112 


¢ dividend rental arrangements, no deduction 
allowed, 112(2.3) 


¢ short-term preferred share, on, 112(2.3) 
¢ where no deduction permitted, 112(2.1)-(2.9) 


drilling, prospecting, exploration and development 
expenses, ITAR 29(11) 
emigration of, 219.1 
execution of documents, 236 
exempt, see Exempt corporation; Exemptions 
family farm, see Family farm corporation/partnership 
farm loss 
¢ carryforward rules where control changed, 
111(5)-(5.3) 
fiscal period of, 249.1(1)(a), 249.1(1)(b)@i1) 
foreign business corporation, see Foreign business 
corporation 
gifts made by 
capital property, 110.1(3) 
charitable, 110.1(1)(a) 
deduction for, 110.1(1) 
Her Majesty, to, 110.1(1)(b) 
institution, to, 110.1(1)(c) 
partnership, by, 110.1(4) 
proof of, 110.1(2) 
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grain elevator operators 

* taxable income earned in a province, Reg. 408 
housing 

* exemption, 149(1)(i), (n) 

immigration of, 128.1 


income of, defined, 125(7)“income of the corporation 
for the year from an active business” 


incorporated in Canada, defined, 248(1)“corporation” 
“corporation incorporated in Canada” 


indirect payment to person paid through intermediary 
as proceeds of disposition of property, 183.1(5) 


information return 
¢ by private corporation, under Part IV, 187(1) 
* tax under Part VII, 193(1) 
instalment payment of tax, 157(1), Reg. 5301 
“first instalment base” defined, 161(9)(b) 
insufficient, 161(2) 

limitation, 161(4.1) 
“second instalment base” defined, 161(9)(b) 
insurance, see Insurance corporation 
interest 
e accrued, 12(3) 
¢ deduction by certain corporations, 18(4)-(8) 
investment, see Investment corporation 
issue of stock rights, 15(1)(c) 
issuing qualifying shares, refundable tax, 193 
joint exploration, see Joint exploration corporation 
large, tax on, see Large corporations tax (Part 1.3) 


life insurance, see Life insurance corporation; Life 
insurer 


life insurance policy, interest in, 12.2 

loan by 

* non-resident, to, 17 

¢ persons connected with shareholder, to, 15(2) 
e shareholder, to, 15(2) 


° non-residents, 15(2.2), (8) 
wholly-owned subsidiary, to, 218 

loan to, attribution rules, 74.4 

manufacturing and processing, 125.1 

member of non-resident-controlled partnership 
* specified partnership income deemed nil, 125(6.2) 
mining 
* property, etc., expenses, ITAR 29(2)-(5) 
mortgage investment, 130.1 

municipal, exempt, 149(1)(d.5) 

mutual 


* provincial life insurance corporation converted 
into, 139 


mutual fund, see Mutual fund corporation 
mutual insurance, exemption, 149(1)(m) 


net capital loss non-deductible if change in control 
of, 111(4) 

90% or more owned subsidiary 
* winding-up of, 88(1) 

non-arm’s length non-resident, transactions with 
* extended reassessment period, 152(4)(b)(ii1) 
* return required, 233.1 
ee offences and penalties, 162(10) 
non-capital loss 

* carryforward rules where control changed, 

111(5)-(5.4) 

non-profit 

* exemption, 149(2) 

* for scientific research and development 

ee annual information return, 149(7) 


** exemption, 149(1)(j) 
non-resident, Reg. Part VIII 
¢ branch tax, 219 


° carrying on business in Canada, additional tax, 
limitations on, 219.2 
* taxable income earned in a province, Reg. 413 
non-resident-owned investment, see Non-resident- 
owned investment corporation 
officer of, prosecution for offence of corporation, 242 
paid-up capital, see Paid-up capital 
patronage dividend 
¢ deduction, 135 ; 
paying dividends on taxable preferred shares 
¢ tax payable, 191.1(1) 
payment of tax, 157 
e instalments, 157(1) 
¢ where instalments not required, 157(2), (2.1) 
payments to shareholders or prospective shareholders, 
15(1), (7) 
pension, exempt, 149(1)(0.1), (0.2) 
personal-use property of, 46(4) 
pipeline operators, taxable income earned in a 
province, Reg. 411 
powers vested in, /nterpretation Act s. 21(1) 
predecessor, see Predecessor corporation 
preferred-rate amount 
* credit union, 137(4.3) 
private, see Private corporation 
processing or Lee 66(15)“principal-business 
corporation” ITAR 29(4), (26) 
professional, see Professional corporation 
property appropriated to shareholder or prospective 
shareholder, 15(1), (7) 
provincial, exempt, 149(1)(d)—(d.4) 
provincial life insurance, converted into mutual, 139 
qualified small business, share of 
capital gains deduction, 110.6(2.1) 
defined, 110.6(1) 
related person, !10.6(14) 
rules re, 110.6(14) 
railway, see also Railway 
rates of tax, see Rates of tax 
real property rental etc. 
¢ base level deduction, 18(2)(f), 18(2.2) 
receiving dividends on taxable preferred shares 
° tax payable, 187.2 
redemption of shares, 40(3.6), 84(3), (6) 
ie. of paid-up capital, deemed dividend, 84(4), 


registered investment, 204.4—204.7 

related to another, 251(3) 
¢ deemed, on amalgamation, 251(3.1), (3.2) 
¢ transfer of liability for Part VI.1 tax, 191.3 
e where deemed not, 112(2.9) 

reorganization of business, see Reorganization 
residence of, 250(5) 
* corporate emigration, 219.1 
¢ extended meaning, 250(4) 

returns 

* to be filed, 150(1)(a), (e) 

¢ where none filed, 150(1)(e) 

rules applicable to, 123—125.1 

scientific research and development (non-profit) 
* annual information return, 149(7) 

* exemption, 149(1)() 

¢ rules as to income, 149(9) 
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Corporation (cont’d) 

* scientific research tax credit, refundable tax, 195 

¢ share-for-share exchange 

*¢ computation of paid-up capital, 85.1(2.1) 

¢ ship operators, taxable income earned in a province, 
Reg. 410 3 

¢ small business deduction, 125 

* small business investment, Reg. 5101(1) 

e* exempt, 149(1)(0.3) 

* spouse or minor, for 

*¢ property transferred or loaned to 

**e amalgamation, corporation continued on, 

87(2)G.7) | 

e status of certain corporations, ITAR 50, Reg. Part 
XLVI 

e “stop-loss” rule, 112(3)-(7) 

e subject, 186 

ee deemed private corporation, 186(5) 

¢ subsidiary, see Subsidiary 

* successor, see Successor corporation 

e surtax, 125.2 

¢ tax abatement, 124 


* tax on excessive capital dividend or capital gains 
dividend election, 184. 185 


* tax on foreign property held in certain savings plans, 
205-207 


¢ tax rate, 123 

ee abatements, 124 

manufacturing or processing, 125.1 

reductions as of 2001, 123.4 

small business deduction, 125 

surtax, 123.2 


taxable Canadian, defined, 89(1)“taxable Canadia 
corporation” 


¢ taxable income earned in a province, Reg. Part IV 
ee divided businesses, Reg. 412 

¢ taxation year of, 249(1)(a), 249(3) 

e thinly capitalized 

ee interest not deductible, 18(4)-(6) 


* transactions with non-resident, non-arm’s length 
persons 


e extended reassessment period, 152(4)(b)(i11) 
ee information return, 233.1 
e* offences and penalties re, 162(10) 
e transfer of property to 
ee attribution rules, 74.4 
ee partnership, from, 85(2) 
ee shareholder, from, 85(1) 


e eligible property, 85(1.1) 
truck operators, taxable income earned in a province, 
Reg. 409 

¢ trust and loan, taxable income earned in a province, 
Reg. 405 

¢ when “controlled”, 112(6)(b) 

¢ wholly-owned subsidiary 

e¢ defined, 248(1) 

¢ without share capital, whether control acquired, 
256(8.1) 

¢ winding-up of 

¢*e distribution deemed dividend, 84(2), (6) 

Corporation payment 

¢ for acting services 

ee deferred payment by corporation to actor, 115(2.2) 

ee defined, 212(5.2) 

Correspondence courses 

¢ education credit, full-time student, 118.6(2)B 


Corruption of public officials 

* no deduction for, 67.5 

Cost, see also Adjusted cost base; Capital cost; 
Rollover 

* acquisition, of 

ee capitalized interest, 21 


ee land, 18(2), (3.1) 

eee included in inventory, 10(1.1) 

*e non-arm’s length transaction, 69(1)(a), (c) 
¢e property owned Dec. 31/71, ITAR 26(3), (4) 


taxpayer becoming resident of Canada, ITAR 
26(10) 

* amount, see Cost amount 

¢ borrowed money, of, capitalized interest, 21 

¢ depreciable property, 13(7.1) 

¢ farm property transferred to child 

ee inter vivos, 73(3)(d) 

e¢ on death, 70(9)(b) 

e gift, of, 69(1)(c) 

* property after immigrating to Canada, 128.1(1)(c) 
* property received from partnership, 98(3), (5) 

* property seized for non-payment of debt, 79.1(6) 
¢ property whose value included in income, 52 

° a of corporation that becomes resident in Canada, 
¢ tax shelter investment, 143.2(6) 

Cost amount, see also Adjusted cost base 


e defined 
ee for capital interest in a trust, 108(1), 206(1), Reg. 
5000(7) 


ee generally, 248(1) 

*e stock dividend, 52(3) 

Cost base of property, see also Adjusted cost base 
¢ additions to, 53(1) 

e adjustments to, 53 

¢ deductions from, 53(2) 

e “relevant” to foreign affiliate, 95(4) 

Cost of capital 

¢ defined, Reg. 5202, 5203, 5204 

Cost of labour 

e defined, Reg. 5202, 5203, 5204 

Cost of manufacturing and processing capital 
e defined, Reg. 5202, 5204 

Cost of manufacturing and processing labour 
¢ defined, Reg. 5202, 5204 

Cost of the particular property 

e meaning of, for ITC recapture rules, 127(32) 


Costs, see Court: costs; Legal costs 


Costumes 

¢ capital cost allowance for, Reg. Sch. II:Cl. 12(k) 

Counselling services 

* investment, see Investment counselling fees 

e value of, not included in employee’s income, 
6(1)(a)Cv) 

Countervailing duties, see Anti-dumping duties or 

countervailing duties 

Countries, see Prescribed countries 

Country-specific foreign expenses 

¢ defined, for resource expenses of limited partner, 
66.8(1)(a)()(D) 

Coupons 


¢ cashed for non-resident, tax and statement required, 
215(2), 234 


¢ identification of, 240(2) 
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Coupons (cont'd) 
* ownership certificate required, 234 


° Se bond, cost excluded from income when sold, 


Court, see also Judge 

* appeal to, see Appeal; Tax Court of Canada 

* compliance orders 

ee after conviction of an offence, 238(2) 

*¢* re audit or demand for information, 231.7 

* costs 

ee aCe against taxpayer, treated as debt owing, 

Covenant 

* amount receivable for, on sale of property, 42 

* ecologically sensitive land, value when donated, 
110.1(5), 188.1(12) 

*¢ valuation applies for capital gains purposes, 43(2) 

“Created by the taxpayer’s will” 

¢ meaning of, 248(9.1) 

Credit, see Tax credits 

Credit-related gains and losses, effect on securities 

held, 142.4(7)B 

Credit union, see a/so Financial institution 

¢ “allocation in proportion to borrowing” defined, 
137(6) 


¢ allocation of taxable dividends and capital gains, 
137(5.1), (5.2) 


* amalgamation of, in Quebec, 87(2.3) 

* “bonus interest payment” defined, 137(6) 

¢ deemed not to be private corporation, 137(7) 

¢ defined, 137(6), 248(1) 

¢ deposit insurance corporation deemed not to be, 
137.1(7) 

¢ disposition of Canadian security, 39(5)(b) 

* general provisions, 137 

* insurer established to provide insurance to members, 
Reg. 1408(1)“acquisition costs” (a)(iv) 

¢ member, defined, 137(6) 

* member’s income, 137(5) 

* paid-up capital of, 89(1)“paid-up capital”’(b) 

¢ payment of tax, 157(2) 

¢ reserves 

** maximum cumulative, defined, 137(6) 

¢ share of, meaning, 248(1)‘‘share” 

* small business deduction, 137(3), (4) 

¢ transitional, ITAR 58 

Creditable United States tax 

¢ defined, 122.7(1) 

Creditor, see also Loan 

* acceleration clause exercised by, 20(1)(n) 

¢ defined, 79(1), 79.1(1), 80.01(3) 

* property acquired on foreclosure by, 79 

* seizure of property by, 79.1 

* surrender of property to, 79 

Credits, see Tax credits 

Cremation services, see Eligible funeral arrangement; 

Funeral services 

Crew 

¢ defined, Reg. 105.1(1) 

Crib death monitor, medical expense, Reg. 5700(r) 

Criminal Injuries Compensation Board 

* payments exempt, 81(1)(q), Reg. 6501 

Criminal proceedings 

* secrecy provision not applicable, 241(3) 


Croatia, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 18 

Crop insurance program, see Farm Income Protection 

Act; Drought region 

Cross-border amalgamation, 128.2 

Cross-border purchase butterfly, 55(1), (3.1), (3.2) 

Cross-border worker, see Commuter to United States 

Crown, see also Government 

* corporation, see Crown corporation 

¢ death of, Interpretation Act s. 46 

¢ not bound by legislation, /nterpretation Act s. 17 

*¢ bound by deemed trust for tax withheld, 227(4.3) 

ee bound by garnishment orders, 224(1.4) 

*¢ bound by regulations requiring information returns, 
221(3) 

e¢ bound by withholding tax requirements, 227(11) 


* petroleum, natural gas etc. acquired from, for 
unreasonable consideration, 69(7) 


ee fair market value, 69(9) 


* petroleum, natural gas etc. disposed of to, for 
unreasonable consideration, 69(6) 


e¢ certain persons deemed to be same person, 69(10) 

°¢ fair market value, 69(8) 

¢ royalty, see Crown royalty 

Crown charge rebate 

¢ included in income, 12(1)(x.2) 

Crown corporation 

¢ bonds of, no non-resident tax on interest paid, 
212(1)(b)Gi(C)dV) 

* corporation controlled by, not private corporation, 
89(1)“private corporation” 


¢ debt held by federal government, excluded from 
capital tax, 181(1)“long-term debt” 


e debt of, as qualified investment for RRSPs etc., Reg. 
4900(1)(q) 


¢ deemed not private corporation for Part IV tax, 
227(16) 

* exemption for, 149(1)(d)-(d.4) 

ee election to remain taxable, 149(1.11) 

ee excluded where prescribed, 27(2) 

¢ federal, prescribed, Reg. 7100 

¢ prescribed, deemed not private corporation, 27(2) 

¢ reporting of contract payments, Reg. 237 

¢ subject to Part I tax, 27(2), 124(3) 

e subject to Part I.3 tax, 181.71 

¢ subject to Part IV.1 tax, 187.61 

¢ subject to Part VI tax, 190.211 

e subject to Part VI.1 tax, 191.4(3) 

¢ transfer of unused resource expenses, 66.6(1) 

Crown foundations 

e donations after February 18/97 

¢¢ by corporation, 110.1(1)(a)(viii) 

e¢ by individual, 118.1(1)“total charitable gifts”(g.1) 

¢ donations before February 19/97 

ee by corporation, 110.1(1)(b)(i1) 

°° by individual, 118.1(1)“total Crown gifts”(c) 

Crown royalty 

¢ inclusion in income, 12(1)(o), 69(6), (7) 

¢ limitation on deduction, 18(1)(m) 

¢ refund or rebate of, income inclusion, 12(1)(x.2) 

Crutches 

* as medical expense, 118.2(2)(1) 

Culpable conduct 

¢ defined, for third-party penalty, 163. 2(1) 
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Cultural property, see also Art; Canadian Cultural 
Property Export Review Board 


¢ Canadian art, CCA claims allowed, Reg. 1102(1)(e) 
¢ disposition of, 39(1)(a)(i.1) 

*¢ by institution or public authority, tax on, 207.3 

¢ excluded from capital gains rules, 39(1)(a)(.1) 

e fair market value, determination of, 118.1(10), (11) 
° gift of 

e¢ by corporation, 110.1(1)(c) 

ee by individual, 118.1(1), (7.1) 

Culvert 

¢ capital cost allowance for, Reg. Sch. II:Cl. 1(c) 
Cumulative Canadian development expense, see also 
Canadian development expense 

e deduction for, 66.2(2) 

¢ reduction of, on debt forgiveness, 80(8)(c) 

¢ short taxation year, 66(13.1) 

Cumulative Canadian exploration expense, see also 
Canadian exploration expense 

e deduction for, 66.1(2), (3) 

¢ defined, 66.1(6) 

* reduction of, on debt forgiveness, 80(8)(b) 

° trust, of 

ee reduced by investment tax credit, 127(12.3) 
Cumulative Canadian oil and gas property expense, 
see also Canadian oil and gas property expense 

e deduction for, 66.4(2) 

e defined, 66.4(5) 

e reduction of, on debt forgiveness, 80(8)(d) 

e short taxation year, 66(13.1) 


Cumulative deduction account 
¢ prescribed addition and deduction, Reg. 7200 


Cumulative eligible capital, see also Eligible capital 

property 

¢ amalgamation, on, 87(2)(f) 

¢ ceasing to carry on business, on, 24 

‘¢ deduction of 7% annually, 20(1)(b) 

e defined, 14(5), 248 (1) 

¢ negative balance, recapture, 14(1) 

ee effect of capital gains exemption election, 

14(1)(a)(v)D 
° parmerstup ceasing to exist, treatment of, 98(3)(g), 
8(5)(h) 

¢ reduction of, on debt forgiveness, 14(5)“cumulative 
eligible capital”F:P.1, 80(7) 

Cumulative foreign resource expense 

e defined, 66.21(1) 

‘‘Cumulative gains limit” defined, 110.6(1) 

¢ computation, on amalgamation, 87(2)(pp) 

Cumulative net investment loss 

¢ defined, 110.6(1) 


e reduced by taxable capital gains where exemption not 
available, 110.6(1)“investment income’ ’(f) 


e reduces capital gains exemption available, 
110.6(1)“cumulative gains limit” 110.6(2)(b), 
110.6(2.1)(b) 

Cumulative offset account 

* computation, on amalgamation, 87(2)(pp) 

¢ deduction from income, 66.5(1) 

ee change of control, 66.5(3) 

e defined, 66.5(2) 

e tax re, 196 

Cumulative reserve 

¢ maximum, of credit union, 137(6) 


Cumulative taxable income (of non-resident-owned 
investment corporation) 


¢ defined, 133(9) 
Curator, see also Legal representative 


¢ deemed to be legal representative, 248(1)“‘legal 
representative“ 


¢ obligations of, 159 

¢ return required by, 150(3) 

Currency, see also Foreign exchange 

¢ blocked 

** income in, postponement of tax, 161(6) 

¢ calculation of foreign affiliate’s gain or loss in, 


95(2)(f) 


¢ fluctuation, see Foreign exchange: fluctuations in 


Current amount (on disposition of specified debt 
obligation), see also Residual portion (on disposition 
of specified debt obligation) 


° application of, 142.4(4) 
¢ defined, 142.4(7) 


Custodian (of eligible funeral arrangement) 

e defined, 148.1(1) 

e repayment of funds by, taxable, 148.1(3), 212(1)(v) 
Custom Processing 

° treated as gross revenue from a mine, Reg. 1104(5.1) 


Customs Act 


* communication of information for enforcement of, 
241(4)(d)(ii) 


Cutlery 


¢ capital cost allowance for, Reg. 1100(1)(e), Reg. Sch. 
II:Cl. 12(b) 


Cutting rights | 
¢ capital cost allowance, separate classes, Reg. 1101(3) 


Czech Republic, see also Foreign, government 
e universities, gifts to, Reg. Sch. VIII s. 16 


D 
DIC, see Deposit insurance corporation 
DPSP, see Deferred profit sharing plan 
DRIP, see Dividend reinvestment plan : 
DVD, see Video laser-disk 
Daily compounding of interest, 248(11) 
Dairy, farming, 248(1)“farming” 
Dam 


¢ capital cost allowance, Reg. Sch. II:Cl. 1(d) 
ee for mine, Reg. Sch. I:Cl. 10(1) 


Damages 
e taxation of, 9(1); IT-365R2 
¢ wrongful dismissal, for, see Retiring allowance 


Dancer 
e deduction from employment income, 8(1)(q) 


Data communication equipment 

¢ capital cost allowance, Reg. Sch. H:Cl. 3 

Data processing equipment, see Computer’ 

Dates, see Deadlines; Filing deadlines; Reassessment 

Daughter-in-law, as child of taxpayer, 252(1)(c) 

Day camp, see Child care expenses 

Day care, see Child care expenses 

Day of mailing 

° constitutes date assessment or determination made, 
244(15) 


¢ presumed to be same as date appearing on notice, 
244(14) 
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Days 

* calculation of, /nterpretation Act s. 27 

De facto control test 

* “controlled, directly or indirectly in any manner 
whatever’, 256(5.1) 

Deadline 

¢ defined, for insurance demutualization, 139.1(1) 


Deadlines 
* extension of, by CCRA, 220(3.2) 


¢«  labour-sponsored venture capital corporation 
investments, 127.4(5.1) 


¢ RRSP contributions, 146(22) 

payment of tax, see Payment of tax 

prosecution, see Limitation periods 

reassessments, see Reassessment 

returns, see Filing deadlines 

tax remittances, see Remittance of taxes withheld 

transfer pricing, see Documentation — due date 

Deaf person, see also Hearing impairment 

devices to assist, business expense, 20(1)(rr) 

disability credit, 118.3 

guide dog, expenses, 118.2(2)(1) 

lip reading or sign language training, 118.2(2)(1.3) 

medical expenses, 118.2(2), Reg. 5700 

real-time captioning services, 118.2(2)(1.4) 

rehabilitative therapy, 118.2(2)(1.3) 

sign language interpretation services, 118.2(2)(1.4) 

Dealer (or trader) 

° antonio standby charge for sales employees, 
(2.1) 

¢ in resource rights, 66(5) 

* im securities, see Securities: dealer, trader or agent 

Death, see also Death of taxpayer 


* danger of, communication of taxpayer information 
relating to, 241(3.1) 


¢ funeral arrangements, see Eligible funeral 
arrangement; Funeral services 


Queen, of, /nterpretation Act s. 46 
Death benefit 


* Canada Pension Plan, see Canada Pension 
Plan/Quebec Pension Plan: death benefit 


¢ defined, 248(1) 


* emigration of survivor, no deemed disposition, 
128.1(10)“excluded right or interest”(h) 

¢ flowed through trust or estate, 104(28) 

* income, 56(1)(a)(ili) 

* income averaging, ITAR 40, see also Averaging of 
income; Income-averaging annuity contract 

¢ lump sum 

transfer from RPP, 147.3(7) 


¢ Saskatchewan Provincial Pension Plan, rollover to 
RRSP or RRIF, 60(1)(v)(B.2) 


¢ used to purchase income-averaging annuity contract, 
deductible, 61(2)(c) 

¢ withholding of tax, 153(1)(d) 

Death duties 

* deduction of, from pension benefits etc., 60(m) 

* interest on, deductible, 60(d) 

Death of taxpayer 

amounts receivable, 70(2) 

beneficiary of trust 

business income, effect on, 34.1(8)(a), 34.2(6)(c)(ii) 

business year-end income inclusion, 34.1(9) 

business year-end not calendar year, 34.1(8), (9) 

capital losses deductible against all income, 111(2) 

charitable donations carryback 
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¢ carryback, 118.1(4) 
* claim against 100% of net income, 118.1(1) otal 
gifts” (a)(il) 
¢ donation of non-qualifying security, 118.1¢15) 
* made by will, deemed made in year of death, 
118.1(5) 
psy, traded securities, reduced capital gain, 
8(a.1)(ii) 
computation of income on, 70(1) 
consequences of, meaning, 248(8) 
debt forgiveness rules do not apply to extinguishment 
of debt “4 bequest, 80(2)(a) 
debt obligation settled by estate, 80(2)(p), (q) 
deemed proceeds of disposition of property, 
70(5)_(10) 
disposition of property on, 70(5)-(10) 
¢ definitions, 70(10)‘child” 
¢ legal representative, by, 164(6) 
¢ ordering, 70(14) 
disposition of right to share in partnership income, 
96(1.5) 
elections, Reg. Part X 
eligible capital property, 70(5.1) 
entitlement to benefits on 
¢ deemed, spouse, 146(8.91) 
¢ other than spouse, by, 146(8.8), (8.9) 
forward averaging, 110.4(4) [repealed] 


funeral services provided from eligible funeral 
arrangement, no tax, 148.1(2)(b)(i) 

GST credit, 122.5(5)(c) 

* separate return, 104(23)(d) 

gifts, time of, 118.1(4) 

Home Buyers’ Plan income inclusion or rollover, 
146.01(6), (7) 

instalments not required after, 156.1(3) 
investment tax credit, income inclusion re, 70(1)(b) 
land inventories, 70(5.2) 

last annuitant under registered retirement income 
fund, 146.3(6)-(6.2) 

life estate in real property, termination of, 43.1(2) 


Lifelong Learning Plan income inclusion or rollover, 
146.02(6), (7) 


minimum tax not applicable, 127.55 

net capital loss, 111(2) 

no inventory adjustment for farming business, 28(1) 
occurrences as a consequence of, 248(8) 
partner return, 150(4) 

partnership 

¢ value of rights or things, 53(1)(e)(v) 
partnership interest, transfer of, 100(3) 
payment by employer, see Death benefit 
payment of tax 

¢ election to pay in instalments, 159(5) 
property passing to spouse or trust, 70(6) 
proprietor, return needed, 150(4) 

RPP contributions deductible, 147.2(6) 

RRIF 

* income inclusion to deceased, 146.3(6), (6.2) 
* tax-paid amounts, see Tax-paid amount 
RRSP 


e distribution to child or grandchild, deferral while 
under 18, 60(1)(v)(B.1) 


* income inclusion to deceased, 146(8.8), (8.9) 
* tax-paid amounts, see Tax-paid amount 
reserves not deductible, 72(1) 

resource properties, 70(5.2) 

return required, 150(1)(b), (e) 


Topical Index 


Death of taxpayer (cont’d) 


where none filed, 150(1)(e) 


¢ rights or things, 70(2) 


transferred to beneficiaries, 70(3) 


* separate return, 70(2) 


minimum tax carryover not applicable to, 120.2(4) 


single payment from deferred profit sharing plan, 
147(10.1), (10.2) 


spouse or spouse trust, property transferred to, 70(6) 
stock options, effect on, 7(1)(e) 

tax on, 70(1), (5) 

termination of life estate, 43.1(2) 

transfer of partnership interest, 98.2 


Debenture, see Bond; Convertible property 


Debt, see also Commercial obligation; Debt obligation; 
Indebtedness 


amalgamation, on, 87(2)(h) 
assets acquired from foreign affiliate for settlement 
of, 80.103) 
assumption of, debt forgiveness rules do not apply, 
80(1)“forgiven amount’ B(1) 
bad, see Bad debt 
corporation, of, | 
qua investment for RRSP etc., Reg. 

900(1)(G), G.3) 
deficiency, 84.2(2), (3) 
defined, re seizure of property by creditor, 79(1), 
£9ah Ch) 
disposition of, see Debt obligation: disposition of 
doubtful, reserve for, 12(1)(d), 20(1)(1) 


foreign currency, denominated in, 79(7), 80(2)(k), 
80.01(11) 


forgiveness, see Debt forgiveness 
long-term 
defined, 190(1) 
non-qualifying 
owing to registered charity, 189 
trust for benefit of spouse, 70(8)(b) 
owed by corporation, adjusted cost base, 53(2)(p) 


owing by non-resident to corporation resident in 
Canada, 17 
parking, see Debt parking 
rescheduling or restructuring, expenses deductible, 
20(1)(e)Gi.2), 20(1)(e:1)Gi1) 
security received in satisfaction of, 76 
seizure of property for payment of: 
effect:on creditor, 79.1 
effect on debtor, 79 
settlement of, see Debt forgiveness 
share issued in settlement of, 80(2)(g), (g.1) 
statute-barred, deemed settled, 80.01(9) 
subsequent payments, 80.01(10) 


e testamentary 


trust for benefit of spouse, 70(8)(c) 


e unpaid tax, etc., as, 222(2) 


Debt forgiveness, 80-80.04, see also Settlement of 
debt 


¢ amalgamation, on, 80.01(3) 


application of remaining balance 
adjusted cost base of capital property, 53(2)(g.1), 
80(9)-(11) : 
allowable business investment loss carryforwards, 
80(4)(a) 
—. cost of depreciable property, 13(7.1)(g), 

( 

capital gain to absorb current capital losses, 80(12) 
capital property, 53(2)(g.1), 80(9)-(11) 


cumulative Canadian development expense, 
66.2(5)“cumulative Canadian development 
expense’M.1, 80(8)(c) 

cumulative Canadian exploration expense, 
66.1(6)“cumulative. Canadian exploration 
expense’’J.1, 80(8)(b) 

cumulative Canadian oil and gas property expense, 
66.4(5)“cumulative Canadian oil and gas property 
expense’’I.1, 80(8)(d) 

cumulative eligible capital, 14(5)“cumulative 
eligible capital’F:P.1, 80(2)(f), 80(7) 

farm losses, 80(3)(b) 

foreign exploration and development expenses, 
66(4)(a)(4i1), 80(8)(e) 
income inclusion, 80(13), (14) 

net capital losses, 80(4)(b) 

non-capital losses, 80(3)(a), 80(4)(a) 

ordering of rules, 80(2)(c), 248(27) 

related corporations’ shares and debt, 53(2)(g.1), 
80(11) 

resource expenditures, 80(8) 

restricted farm losses, 31(1.1)(b), 80(3)(c) 
successor pools, 66.7(2)(a)(ii), 66.7(3)(a)(ii), 
66.7(4)(a)(iv), 66.7(5)(a)(ii1), 80(8)(a) 

¢ undepreciated capital cost pool, 80(5)(b), 80(6) 
bequest or inheritance, rules do not apply, 80(2)(a) 
corporation to shareholder, taxable benefit, 15(1.2) 
death, rules do not apply, 80(2)(a) 

debt issued in settlement of debt, 80(2)(h) 

debt of deceased settled by estate, 80(2)(p), (q) 
employer to employee, taxable benefit, 6(15) 
foreign affiliate’s gain or loss on, 95(2)(1) 

foreign currency debt, 80(2)(k), 80.01(11) 


forgiven amount, see Forgiven amount (re settlement 
of debt) 


* guarantee, payment under, 80(2)(1) 

¢ history preservation rules, 47(1), 49(3.01), 51(1), 
53(4)-(6), 86(4), 87(5.1), (6.1) 

e reduction of adjusted cost base, 53(2)(g.1) 

income inclusion, 12(1)(z.3), 80(13), (14) 

* corporation in financial difficulty, 61.3 

interest deemed to be separate obligation, 80(2)(b) 

partnership, by, 80(15) 

R&D expenditures, effect on, 37(1)(f.1) 

reserve, 61.2—61.4 

residual balance 

e defined, 80(14) 


settlement, meaning of see Settlement of debt 
share issued in settlement of debt, 80(2)(g), (g.1) 
simultaneous settlement of obligations, 80(2)() 
subsequent disposition, capital gain, 80.03(2) 
surrender of property 


by debtor to creditor, 79(3), 79.1 
subsequent to debt forgiveness, 80.03(2) 


transfer of forgiven amount to related person, 80.04 
winding-up, 80.01(4) 

Debt obligation, see also Commercial obligation; 
Investment contract; Specified debt obligation 

* accrued interest on, 12(3)-(10) 

¢ adjusted cost base, 53(2)(1) 

* amalgamation, acquired in, 87(2)(e.2) 

* assumption of, expenses deductible, 20(1)(e)(1i.2), 
20(1)(e.1) (ii) 

deduction for over-accrual, 20(21) 

° defined 

¢ discounted, see Bond: discount 


*¢ income inclusion, 80(13) 
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Debt obligation (cont’d) 

¢ disposition of 

*¢ in exchange for other debt obligation, 40(2)(e.2) 
addition to adjusted cost base, 53(1)(f.12) 

¢* to related person, 40(2)(e.1) 

addition to adjusted cost base, 53(1)(f.1), (f.11) 
¢¢ whether capital loss allowed, 40(2)(g)(11) 

¢ escalating interest, accrual, Reg. 7000(2)(c.1) 

ee extended meaning of, 248(26) 

ee in pian bonuses and rate reduction payments, 
ee for prepaid interest rules, 18(9.2) 


ee forp murpeses of scientific research tax credit, 
127.3(2)“scientific research and experimental 
development tax credit’’(d) 


e generally, not defined 
first registered holder of 

¢ election re scientific research tax credit, 127.3(9) 
increasing interest rate, accrual, Reg. 7000(2)(c.1) 
interest on, 20(14.1) 
aay) by partnership, 80(13)E(a), 80(14)(b), 80(15), 

ee deemed, 80(2)(n) 

* owing by related person, no loss permitted on 

disposition, 40(2)(e.1) 

¢ partial obligation treated the same as entire 
obligation, 248(27) 
prescribed 

¢ accrued interest on, Reg. 7000 

¢ deemed accrual of interest, 12(9) 

ee 24 excepudn, (20991) 

¢ re donations to charities, 38(a.1)(1), Reg. 6210 
qualifying, see Qualifying debt obligation 
settlement of, see Debt forgiveness 
specified, see Specified debt obligation 
used or held in insurance or moneylending business 

¢ “eligible property” for transfer to corporation by 

shareholder, 85(1.1)(g) 

Debt parking, 80.01(6)-(8) 

¢ deemed settlement of debt, 80.01(8) 

¢ subsequent payment of debt, 80.01(10) 


Debt substitute share 

¢ defined, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XXIX A:5(c) 

Debtor 

¢ defined, 80(1), 80.01(1), 80.04(1) 

* gain on settlement of debts, 80(1), Reg. Part LIV 

Deceased person, see Death of taxpayer 


December 31, 1995 income 

° defined, 34.1(4)-(6), 34.2(1) 

Decline in value of property 

* inventory writedown, 10(1), (1.01) 

° Bay preventing transfer of losses, 13(21.2), 40(3.3), 

Decoder 

* television, visually displaying vocal portion of signal 

¢¢ medical expense, Reg. 5700(q) 

Deduction 

° or set-off, recovery of taxes by, 224.1 

Deductions in computing income, see also 

Deductions in computing income from business or 

proeay: Deductions in computing income from office 
) 


or employment; Deductions in computing taxable 
income 


¢ alimony payments, 60(b) 
* amounts transferred as retiring allowance, 60(j.1) 


Canadian exploration expenses, 66.1(2), (3) 

capital element of annuity, 60(a) 

“carved-out income”, 66(14.6) 

child care expenses, 63 

cost of borrowed money, 21 

costs re construction of building or ownership of 

land, 18(3.1)-(3.7) 

¢ cumulative Canadian development expenses, 66.2(2) 

ee short taxation year, 66(13.1) 

¢ cumulative Canadian oil and gas property expense, 
66.4(2) 

ee short taxation year, 66(13.1) 

* cumulative eligible capital on ceasing business, 24 

¢ cumulative offset account, 66.5 

¢ deemed residents, 64.1 

¢ deposit insurance corporation, 137.1(3) 

ee limitation, 137.1(4) 

e dividend from foreign affiliate, re, 91(5) 

¢ employee benefit plan, 32.1 

¢ employer’s contributions 

ee deferred profit sharing plan, 147(8), (9) 

ee employees profit sharing plan, 144(5) 

e¢ registered supplementary unemployment benefit 

plan, 145 

¢ estate tax applicable to certain property, 60(m) 

e foreign exploration and development expenses, 66(4) 

ee short taxation year, 66(13.1) 

¢ foreign taxes, re, 91(4) 


insurance corporation 

¢ amounts paid or credited to policyholders, 140(1) 
interest on death duties, 60(d) 

legal expenses of collecting or establishing right to 
pension benefit etc., 60(0.1) 

maintenance payments, 60(b), (c), 60.1 
mental/physical impairment 

¢ attendant care expenses, 64 

mortgage on depreciable property, loss from sale of, 
LV ee riy 

moving expenses, 62 

Part 1.2 tax payable, 60(w) 

patronage dividend, 135(1) 

¢ carryover of, 135(2.1) 

provincial pension plan contributions, 60(v) 

RPP, actuarial surplus payment, 60(j.01) 

RRSP, premiums under, 60(i) 

refund of income payments, 60(q) 

cod of RRSP premium transferred to annuity, 

¢ refund of undeducted past service additional 
voluntary contributions, 60.2(1) 

repayment of overpayment of certain benefits, 60(n) 
repayment of policy loan, 60(s) 

residents absent from Canada, 64.1 

resource and processing allowances, Reg. Part XII 
resource expenses 

* successor corporation, 66.7 

retirement compensation arrangement 

¢ benefit from, 60(t) 

¢ contributions to, 20(1)(r) 

¢ disposition of interest in, 60(u) 

scientific research and experimental development, 37 
spousal RRSP, amounts transferred to, 60(j.2) 
succession duties applicable to certain property, 
60(m.1) 

° in ane benefits transferred to another plan, 


* support payments, 60(b), (c), 60.1 
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Deductions in computing income (cont’d) 
* trusts of, 104(6)-(8) 
*¢ non-resident beneficiaries, for, 104(10) 
* uncollectible proceeds of disposition, 20(4)-(4.2) 
Deductions in computing income from business or 
property, see also Deductions in computing income 
* accrued interest on transferred bond, 20(14) 
amount deemed to be tax payable, 20(1) 11) 
bad debts, 20(1)(p) 
banks, 26(2) 
CPP/QPP contributions, 8(1)(1.1), 60(e) 
cancellation of lease, 20(1)(z), (z.1) 
capital cost allowance, see Capital cost allowance 
cumulative eligible capital amount, 20(1)(b) 
depletion, see Depletion allowances 
discount on certain obligations, 20(1)(f) 
dividend from foreign affiliate, 20(13) 
employer’s contributions 
deferred profit sharing plan, 20(1)(y), 147(8), (9) 
pension plan, 20(1)(q), 147.21) 
e limitation, 20(22) 
° special, 20(1)(r) 
profit sharing plan, 20(1)(w) 
supplementary unemployment benefit plan, 
20(1)(x) 
* expense of issuing shares or borrowing money, 
20(1)(e) 
¢ exploration and development grants, 20(1)(kk) 
¢ foreign taxes 
es ‘exceeding 15%, 2011) 
¢ guarantee fees etc., 20(1)(e.1) 
* injection substances, 20(1)d) 
e interest 
ee accrued on purchased bond, 20(14) 
** compound, 20(1)(d) 
ee paid on borrowed money, 20(1)(c) 
* inventory adjustment, 20(1)(11) 
* investigation of site, 20(1)(dd) 
e investment counsel fee, 20(1)(bb) 
e landscaping, 20(1)(aa) 
e life insurance corporation, 138(3) 
e limitations on, 18(1), (11) 
* mineral resources, 65 
* mining taxes, 20(1)(v) 
¢ oil or gas wells, 65 


patronage dividend, 20(1)(u) 

permitted, 20(1) 

prepaid expenses 

e limitation re, 18(9) 

reinsurance commission, 20(1)(j) 

repayment of amount previously included, 20(1)(m.2) 

repayment of inducement, 20(1)(hh) 

repayment of shareholder’s loan, 20(1)Q) 

representation expenses, 20(1)(cc) 

reserves, see Reserve 

resource allowances, 20(1)(v.1) 

salary deferral arrangements, 20(1)(00) 

scientific research and experimental development, 37 

share transfer fees, 20(1)(g) 

terminal loss, 20(16) 

utilities service connection, 20(1)(ee) 
* western grain stabilization levy, 20(1)(ff) 
Deductions in computing income from office or 
employment, see also Deductions in computing 
income; Employee; Expenses 
¢ aircraft costs, Reg. 1100(6) 


ee¢  reasonability, 8(9) 

¢ allowed, 8(1) 

* artists’ expenses, 8(1)(q) 

¢ automobile expenses, 8(1)(h.1) 

* clergyman’s residence, 8(1)(c) 

e limitations 

ee general, 8(2) 

ee meals, 8(4) 

* registered pension plan contributions, 8(1)(m), 
147.2(4) 

* retirement compensation arrangement, 8(1)(m.2) 

° teachers’ exchange fund, 8(1)(d) 


Deductions in computing tax, see also Tax credits 

* corporations 

e« abatement, 124 

ee income earned in province, 124(1) 

e * manufacturing and processing profits, 125.1 

ee small business deduction, 125 

¢ exploration and drilling expenses, ITAR 29(32), (33) 
¢ foreign tax, 126 

¢ gifts, 118.1(3) 

* income earned in province that provides schooling 
allowance, 120(2) | 

Income War Tax Act, under, ITAR 17(1) 
international organization, levy by, 126(3) 
investment corporation, 130(1) 

investment tax credit, 127(5)-(35) 

logging tax, 127(1) 

manufacturing and processing profits, 125.1 
mortgage investment corporations, 130.1 

personal credits, 118—118.95 

political contributions, 127(3)-(4.2) 

S.C. 1947, c. 63, s. 16, under, ITAR 17(3) 

small business deduction, 125 

taxable dividends, 121 

Deductions in computing taxable income, see also 
Tax credits; Deductions in computing income 

* amounts exempt under tax agreements, 110(1)(f)() 

¢ annual adjustment, 117.1 

¢ capital gains, 110.6 

* corporations 

ee gifts, 110.1 

¢ dividend 

ee from foreign affiliate, 113 

ee received by corporation, 112 

e employee stock options, 110(1)(d), (d.1) 
¢ home relocation loan, 110(1)G) 

¢ Income War Tax Act, under, ITAR 17(2) 
e indexing, 117.1 

¢ losses of other years, 111 

e medical expenses, see Medical expenses 


member of religious order, 110(2) 

net capital losses, 111(1)(b), 111(1.1), (2) 

non-capital losses, 111(1)(a) 

non-resident trusts, 94(3) [to be repealed] 

order of applying provisions, 111.1 

other, permitted, 110 

Part VI.1 tax, 110(1)(k) 

part-year resident, 114 

separate returns, 114.2 

social assistance payments, 110(1)(f(ii) 

unemployment insurance benefit repayment, 110(1)() 

workers’ compensation payments, | 10(1)()(i) 
Deemed disposition, see Disposition: deemed 
Deemed dividend, see Dividend: deemed 
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Deemed gain 

¢ defined, 104(21.4)(a) 

Deemed overpayment, see Overpayment of tax: 
deemed 

Deemed realization of gains, see Disposition: deemed 
Deer, 80.3(1)“breeding animals” 

Defaulting taxpayer, 226 

Defence forces, see Canadian Forces 

Deferral, see also Rollover 

* amount, see Deferral amount | 

departure tax, by posting security, 220(4.5)—(4.54) 
expenses payable but not paid, 78 

stock option benefit, 7(1.1), (1.8), (8)-(16) 

tax on distribution by trust to non-resident 
beneficiary, by posting security, 220(4.6)—(4.63) 
Deferral amount 

¢ defined, for foreign investment entities, 94.2(1) 

¢ fresh start after change in status, 94.2(15), (17) 

e fresh start after emigration, 94.2(16) 

¢ superficial disposition, 94.2(18) 

Deferred amount, defined, 248(1) 

Deferred annuity out of pension plan, 254 
Deferred income 

e salary deferral arrangements, 6(1)(i), 6(11)-(14) 
Deferred income plans, 144—147.3, see also Deferred 


profit sharing plans; Registered education savings plans; 


Registered pension plan; Registered retirement income 


fund; Registered retirement savings plan; Registered 
supplementary unemployment benefit plan 


¢ foreign property of, Reg. 5000 

* interest on money borrowed to invest in, not 
deductible, 18(11) 

* over-contributions to 

ee tax on, 204.1-204.3 

* property acquired by trusts governed by 

ee tax re, 205—207 

* property held by trust governed by 

Ge MAX TC, UT Ly eh el 

¢ qualified investments, Reg. Part XLIX 

¢ small business investments, Reg. Part LI 

* tax on non-qualified investments, 207.1 

Deferred payment 

¢ defined (re top-up disability payments), 8(1)(n.1)(i) 

Deferred profit sharing plan 

* age 69 maturity, 147(2)(k), 147(10.6) 

* amendments to 

*¢ anti-avoidance, 146(5.21) 

* amount received from, income, 56(1)(i) 

* amount taxable, 147(18), 201 

* anti-avoidance rule, 147(18), (22) 


annuity purchased by, see purchase of annuity by 
(below) 


benefit under 

¢ estate tax on, deductible, 60(m) 

* succession duties on, deduction for, 60(m.1) 
* taxable, 147(10)-(12) 

conditions, 147(2) 

continuation of, in amalgamation, 87(2)(q) 
defined, 147(1), 248(1) 

definitions, 147(1), 204 

disposal of shares 

¢ deduction re amount, 110(1)(d.3) 
disposition of property to 

* capital loss nil, 40(2)(g)(iv)(A) 
distribution deemed disposition, 200 


e e ® Cd e e ® e ® e e e ® 8 e e 
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emigration of employee, no deemed disposition, . » 
128.1(10)‘excluded right or interest’’(a)(iy) 


employee contributions prohibited, 147(2)(a.1), 
147(14)(c.2) 

employer’s contribution | 
¢ deductible, 20(1)(y), 147(8), (9) 
ee limitations, 18(1)q), 147(5.1), 147(9) 
¢ not includable in employee’s income, 6(1)(a)(1) 
e terms limiting, 147(2.1) 
¢ where not deductible, 147(9.1) 

“excess amount” defined, 204.2(4) 

excluded from various trust rules, 108(1)“trust’’(a) 
forfeited amounts, 147(2)q.1), 147(10.3) 
e defined, 147(1) 
e reallocation of, 147(2.2) 

forfeitures, tax on, 201 

individual ceasing to be employed by an employer 
* compensation, 147(5.11) 

initial non-qualified investment, defined, 204 


insurance corporation demutualization conversion 
benefit, 139.1(12), (14) 


interest on money borrowed to invest in, whether 
deductible, 18(11)(c) 


life insurance policies, 198(6)—(8) 

lump-sum payment 
* remuneration, Reg. 100(1) 

maturity by age 69, 147(2)(k), 147(10.6) 
money borrowed for contribution to 
¢ limitation on deductibility, 18(11)(c) 
non-deductible employer contributions prohibited, 
147(2)(a.1), 147(14)(c.2) 

non-qualified investments of, defined, 204 
not employees profit sharing plan, 147(6) 
overcontribution to, 204.1(3) 

participating employer, meaning of, 147(1.1) 
payment out of profits, meaning of, 147(16) 
payments under 
* non-resident, to, 212(1)(m) 
e taxable, 147(10) 


e used to purchase income-averaging annuity 
contract, deductible, 61(2)(a) 
e withholding of tax, 153(1)(h) 
profit sharing plan, defined, 147.1(1) 
property 
* appropriation of, by employer, 147(13) 
e disposition or acquisition of, for inadequate 
consideration, 147(18) 
purchase of annuity by, 147(2)(k)(v1) 
¢ before 1997, 147(10.6) 


qualified investment, defined, 204*‘qualified 
investment” 


qualified investments, Reg. Part XLIX 

e defined, 204 

registration of, 147(2)-(5), Reg. 1501 

* revocation, 147(14), (15) 

revocation of, 147(14), (22) 

revoked plan 

¢ defined, 204, Reg. 4901(2) 

e “excess amount” defined, 204.2(4) 

* payments under, subject to withholding of tax, 
153(1)(h) 

e rules applicable, 147(15) 


shares included in single payment on retirement etc., 
147(10.1), (10.2) 


¢ disposal of, 147(10.4), (10.5) 


single payment on withdrawal, 147(10.1), (10.2), 
(10.4)-(12), Reg. 1503 
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Deferred profit sharing plan (cont’d) 
* surrender of rights iF 


** on marriage/relationship breakdown, 147(2)(e)(i) 
¢ to avoid revocation, 147(2)(e)(iii) 
tax on forfeitures, 201 
tax on initial non-qualified investments, 199 
tax on non-qualified investments, 198 
distribution deemed disposition, 200 
refund 
on disposition, 198(4) 
on recovery of property given as security, 
198(5) y OF property g y 
* return required, 202(1) 
tax on overcontributions to, 204.1 
tax payable by 
* on agaUNSH2 On of shares not at fair market value, 


ae Oil foreign property, 206 
¢¢ on holding certain property, 207.1(2) 
* tax re foreign property, 205-207 


tax where inadequate consideration on purchase or 
sale, 201 


taxation year of, 144(11) 
testamentary trust receiving benefits from, 104(27.1) 
transfer to - 
e capital loss deemed nil, 40(2)(g)Gv)(A) 
e DPSP, from, 147(19) 
transfers from 
DPSP, to, 147(19)(d)(@ii) 
excess, 147(22) 
registered pension plan, to, 147(19)(d)Gu1) 
registered retirement income fund, 147(19)(d)(iv) 
registered retirement savings plan, to, 
147(19)(d)Gi) 
restrictions re, 147(21) 
spousal RRSP, to, 60(.2) 
spouse/partner’s- RRSP, RRIF or RPP on 
breakdown of relationship, 147(2)(e)(i), 
147(19)(b) (ii) 
ee taxation of amount transferred, 147(20) 
ee trust, through, to RPP or RRSP, 104(27.1) 
¢ trust under, exempt, 147(7), 149(1)(s) 
Defined benefit limit 
e defined, Reg. 8500(1) 
Defined benefit provision 
e defined, 147.1(1) 
Defined contribution provision, see Money purchase 
provision 
Definitions, see also the specific defined terms 
application of, Interpretation Act s. 15 
capital gains exemption rules, 110.6(1) 
capital property rules, 54 
charities, 149.1(1) 
corporations, 89 
foreign affiliate rules, 95 
general, 248 
insurance rules, 138(12), 148(9), Reg. 1408 
investment tax credit rules, 127(9) 
registered pension plans, 147.1(1) 
registered retirement income funds, 146.3(1) 
registered retirement savings plans, 146(1) 
regulations, Interpretation Act s. 16 
relationships, 251—252 
resource taxation, 66(15), 66.1(6), 66.2(5), 66.4(5) 
small business rules, 125(7) 
terms used in regulations, /nterpretation Act's. 16 


* trusts, 108 


Delegation of powers and duties of Minister 

¢ administrative, 220(2.01) 

° by regulation, 221(1)(f) (repealed), Reg. Part IX 
(repealed 

Demand 

¢ by Minister 

ee agtparial report, for registered pension plan, Reg. 
books and records, to retain, 230(7) 
documents, for, 231.2(1)(b) 
information, for, 231.2(1)(a) 

* foreign investment entity, where information not 

provided, 94.1(2)(p)-(r), 94.2(2)(e) 

ee information return, for, 233 

AAMPCTUNIT, FOL, TOLL) 

e proof of failure to comply with, 244(7), (8) 

e proof of service, 244(5), (6) 

¢ third party, see Garnishment for taxes unpaid 


Demutualization, 139.1 

e defined, 139.1(1) 

e effect of, 139.1(4) 

¢ holding corporation, see Holding corporation 

¢ paid-up capital following, 139.1(6), (7) 

° ayes of ownership rights into shares, 139.1(4)(a), 
( 

e time of, 139.1(2)(i) 

Denmark, see also Foreign government 

e stock exchange recognized, Reg. 3201(s) 

Density 

e hydrocarbons, determination of, Reg. 1107 

Dental bills, as medical expense, | 18.2(2)(a) 


Dental instruments (small) 

e capital cost allowance for, Reg. Sch. H:Cl. 12(e) 
Dental mechanic 

e payments to, as medical expenses, 118.2(2)(p) 
Dental plan, see Private health services ‘plan 
Dentist, see also Professional practice 

e defined, 118.4(2) 

Department of Canadian Heritage, see Canadian 
Heritage, Department of 

Department of Energy, Mines and Resources 


¢ certificate re Class 34 property, Reg. 1104(11), Sch. 
II:Cl. 34(d), Sch. U:Cl. 34(g) 


¢ certificate re mineral deposit, 248(1)“mineral 
resource’’(d)(i) 


* certificate re oil or gas well, 66.1(6)“Canadian 
exploration expense ’(d)(iv), 66.1(10) 


* communication of information to, 241(4)(d)(v)—(vi.1) 


¢ consultation re mine capacity, Reg. Sch. U:Cl. 1(1), 
Sch. II:Cl. 28(6)(@i) 


¢ consultation re pipeline, Reg. Sch. H:Cl. 1(), Sch. 
I:Cl. 2(b) | 

e determination of prescribed energy conservation 
property, 13(18.1), 241(4)(d)(vi.1) 

Department of Finance comfort letters, see Table of 

Comfort Letters 


Department of Fisheries and Oceans Act, see Northern 
Cod Compensation and Adjustment Program 


Department of Human Resources Development, see 
Human Resources Development Canada 
Department of Labour Act 


on GH! income assistance payments under, see Older 
Worker Adjustment, Program for 
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Department of National Revenue, see Canada 
Customs and Revenue Agency 


Departure tax, see Ceasing to be resident in Canada 


Dependant 
¢ alimony or maintenance paid to, 118(5) 
¢ credit for, 118(1)B(b), (d) 
** apportionment of, 118(4)(e) 
¢ deemed resident, of 
¢¢ also deemed resident, 250(1)(f) 
* defined, 118(6), Reg. 8500(1) 
¢ infirm, see Infirm dependant 
medical expenses of, 118.2(2)(a) 


¢ mental or physical impairment, 118.2(2)(b), (c), 
118.3(2), 118.4 


¢ notch provision, 117(7), 118.2(1)D 
° partial 
¢e¢ mental or physical impairment, 118.3(3) 
* spouse, 118(1)B(a) 
¢ wholly dependent persons, credit for, 118(1)B(b) 
e¢ limitation, 118(4) 
Dependants’ relief acts, trust created by, 70(6.1) 
Dependent personal services, see Employment: income 
from 
Depletion allowances, see also Resource allowance 
¢ gas well, 65, Reg. Part XII 
¢ lessee and lessor, allocation between, 65(3) 
¢ mineral resource, 65, Reg. Part XII 
e¢ coal mine, allocation, 65(3) 
* mining exploration, Reg. 1203 
¢ oil well, 65, Reg. Part XII 
supplementary, Reg. 1212 
¢ timber limit, 65 
Depletion base, see Earned depletion base; Mining 
exploration depletion base; Supplementary depletion 
base 
Deposit 
¢ eligible, see Eligible deposit 
* insurance corporation, see Deposit insurance 
corporation 
* on container 
*¢ as income, 12(1)(a)(i1) 
e« deduction when repaid, 20(1)(m.2) 
ee reserve for, 20(1)(m)(1y) 
¢ specified, see Specified deposit 
Deposit balance 
¢ of insurer, defined, Reg. 2400(1) 
Deposit insurance corporation, see also Canada 
Deposit Insurance Corporation 
* amounts included in income, 137.1(1), (10) 
* amounts not included in income, 137.1(2) 
* capital tax, exemption from, 181.1(3)(e) 
¢ deductions in computing income, 137.1(3) 
ee imitation, 137.1(4) 
* * payments to member institutions, 137.1(11) 
¢ deemed 
¢ ¢ mark-to-market property, by financial institution, 
142.5(2) 
** on becoming a financial institution, 142.6(1)(b) 
* * on ceasing to be a financial institution, 142.6(1)(c) 


** specified debt obligation that was inventory of 
financial institution, 142.6(4)(a) 


deemed not credit union, 137.1(7) 
deemed not private corporation, 137.1(6) 
deeming provision re, 137.1(5.1) 
defined, 137.1(5) 


* investment property, defined, 137.1(5) 
* member institution 
°° defined, 137.1(5) 


*¢ payments by, deductible in computing income, 
137 (1 Iya) 

*¢ repayment deductible in computing income, 
137.1(11)(b) 

** repayment excluded from income of previous year, 
bul Ch) 

*¢ security for payment of tax, 220(4.3), (4.4) 

* not subject to mark-to-market rules, 

142.2(1)‘‘financial institution’(c)(iv) 

principal amount of interest payable, 137.1(10.1) 

property owned since before 1975, 137.2 

special tax rate, 137.1(9) 

transfer of premiums from another deposit insurance 

corporation, 137.1(2)(b) 

¢ transfer of premiums to another deposit insurance 

corporation, 137.1(4)(d) 
¢ wholly-owned subsidiary deemed deposit insurance 
corporation, 137.1(5.1) 

Depositary 

e defined, Reg. 223(5) 

Depository receipt 

° sas investment for RRSP etc., Reg. 

900(1)(p.1) 

Deposit-taking institution 

¢ additional tax on, 190.1(1.1) 

Depreciable property, see also Capital cost allowance 

* acquired 

e* amalgamation, on, 87(2)(d), (d.1) 


ee by transfer, amalgamation or winding-up, Reg. 
1102(14), (14.1) 


capital cost, 13(5.2) 

non-arm’s length, 13(7)(e), Reg. 1102(20) 
corporations controlled by one trustee, 13(7.3) 

partner’s cost, ITAR 20(4)“acquisition cost” 

with government assistance, deemed capital cost, 

L3( Hel) 4.072) 

¢ additions and alterations, Reg. 1102(19) 

* amortization, see Capital cost allowance 

° Plc for use, 13(26)-(32), Reg. 1100(2)(a)(), 
Vil 

borrowing money for, 21(3) 

capital, disposed of 

¢ capital cost, 13(5.4) 

¢ lease cancellation payment, 13(5.5) 

¢ recaptured depreciation, 13(5.3) 

capital cost, see Capital cost 


capital cost allowance, see also Capital cost — 
allowance 


¢ classes, Reg. Sch. II 

capitalization of interest, 21(1), (3) 

* reassessment, 21(5) 

certain transactions after 1971, ITAR 20(1.2) 
change in proportions of use, 13(7)(d), 13(9) 
change in use 

¢ deemed acquisition/disposition, 13(7)(a), (b), 13(9) 
classes, for capital cost allowance, Reg. Sch. II 
* inclusions in, Reg. 1103 

¢ transfers between, Reg. 1103 

cost of money borrowed to acquire, 21(1) 

¢ election, 21(1) 

deductions allowed, Reg. Part XI 


* in computing income from farming or fishing, 
Reg. Part XVII 


¢ deemed, Reg. 1101(5g) 
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Depreciable property (cont’d) 

°° capital cost allowance, Reg. Sch. II:Cl. 36 

*¢ separate classes, Reg. 1101(5g) 

¢ deemed capital cost of, 13(7.4) 

* deemed disposition/reacquisition 

¢ capital cost, deemed, 13(7)(f) 

¢ on death, 70(5) 
defined, 13(21) 

* on windup of corporation, 88(1)(c.7) 
depreciation, see Capital cost allowance 
disposition of | 

after ceasing business, 13(8) 

bad debt on, 20(4) 

capital gain on, 39(1)(a) 

on death 

order of disposition, 70(14) 
to child, 70(9) 
to spouse, 70(6); ITAR 20(1.1) 

proceeds of disposition, defined, 13(21) 

recapture, up to original cost, 13(1) 

terminal loss, where no property left in class, 

20(16) 

e divided use 

ee change in ratio of uses, 13(7)(d) 

ee deemed cost/proceeds of income-producing part, 

13(7)(c) 
dividend in kind, ITAR 20(1.4) 
election re 

¢ deemed, 44(4) 
exchanges of, 13(4) 
exclusions from classes, Reg. 1102 
first-year rule, Reg. 1100(2)-(2.4) 
half-year rule, Reg. 1100(2)-(2.4) 
manufacturing and processing business, acquired for 

¢ deemed capital cost of, 13(10) 


manufacturing and processing enterprises, Reg. 
LOZ U os (16) 


e misclassified, 13(6) 

e prescribed class, of 

ee transferred to corporation by shareholder, 85(1)(e), 
(e.1), (e.3), (e.4) 

proceeds of disposition of, 13(21) 

receipt of government grant, 13(7.1), (7.2) 

recreational property, Reg. 1102(17) 

replacement for, 13(4), (4.1) 

rollover of 

¢ to corporation, 85(1)(e), 85(5) 

* to partnership, 97(2) 

* to trust, 107.4(3)(d) 

sale of, see disposition of (above) 

sale of mortgage, etc., 20(5), (5.1) 

separate classes, Reg. 1101 

transfer of 

¢ non-resident insurer, by, 138(11.8) 

* not at arm’s length, 13(7)(e), 13(21.2) 

¢ on mutual fund rollover, 132.2(1)(d) [to be 
repealed], 132.2(3)(c) [draft] 


pre-1972, not at arm’s length, ITAR 20(1.3) 
to corporation, rules, 85(1)(e), 85(5) 
to trust, qualifying disposition, 107.4(3)(d) 
where UCC exceeds fair market value, 13(21.2) 
uncollectible proceeds of disposition, 20(4)—(4.2) 
undepreciated capital cost, 13(21) 
Depreciation, see also Capital cost allowance 
¢ double, in lieu of, Reg. 1100(1)(d) 
* property acquired before 1972, ITAR 18 


Deputy Minister, see Commissioner of Customs and 
Revenue 


Derivative assessment, 160 

Designated amount 

* of trust, in respect of capital gains, 104(21.2) 

Designated area 

¢ defined in Canadian Wheat Board Act, 76(5) 

Designated beneficiary 

¢ defined, 210 

¢ no deduction for income of trust paid to, 104(7) 

Designated benefit, see Registered retirement income 

fund: designated benefit 

Designated city 

¢ defined, Reg. 7304(1) 

Designated Class 34 income, Reg. 1100(24) [repealed] 

Designated contributor (in respect of a trust), see 

also Settlor (of trust) 

¢ application in definition of exempt beneficiary, 
104(5.4)(b)(i), (ii) 

¢ defined, 104(5.6), (5.7)(c) 

Designated corporation 

e defined, for FAPI rules, 95(2)(s) 

e defined, for insurance rules, Reg. 2405(3) 

ee loan by insurer to, 138(4.5) 

Designated cost (of interest in foreign investment 

property) 

¢ application in calculation of income, 94.1(4) 

e defined, 94.1(1) [proposed] 

Designated country, see also Designated treaty 

country 

¢ defined, Reg. 8006 

Designated educational institution 

¢ defined, 118.6(1) 

¢ registered educational savings plan, 146.1(1)“post- 
secondary educational institution”(a), 
146.1(1)“trust’’(d) 

e student enrolled at, education credit, 118.6(2) 

Designated entity 

e defined, re non-resident investment or pension fund, 
115.2(3)(b) 

Designated financial institution 

e defined, 153(6) 

¢ large remittances to be made at, 153(1) 

Designated income, see Trust (or estate): designated 

income, tax on 

Designated insurance property 

e defined, 138(12), 248(1) 

Designated investment services 

¢ defined, re non-resident investment or pension fund, 
1152@) 

Designated limited partnership 

e defined, Reg. 5000(7) 

¢ partner’s interest excluded from foreign property, 
Reg. 5000(1.1)(e) 

Designated overburden removal cost, Reg. 1104(2), 

Reg. Sch. I:Cl. 12(q) 

e defined, Reg. 1104(2) 

Designated partnership 

¢ defined, for FAPI rules, 95(2)(t) 

¢ defined, for non-resident surplus stripping, 
212.1(3)(e) 

Designated pension plan, see Designated plan 

Designated person 

* benefit conferred on through corporation, 74.4(2) 
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Designated person (cont'd) 
** exceptions, 74.4(4), 74.5(5) 


*¢ special rules, 74.5(6)(8) 

¢ benefit conferred on through trust, 74.3(1) 

¢ defined 

¢¢ for attribution rules, 74.5(5) 

*¢ for communication of information, 241(10) 


Designated plan 

¢ defined, Reg. 8515(1)-(3) 

Designated property 

* capital dividend account, re 

ee defined, 89(1) 

¢* gain on excluded from calculation, 89(1)“capital 
dividend account’’(a)(1)(C)(1), 89(1)“capital 
dividend account’’(a)(ii)(C)(1) 

¢ foreign accrual property income, re 

ee defined, 95(3.1) 


Designated rate 

¢ defined, Reg. 5100(1) 

Designated region, prescribed 

* credit for investment in, 127(9)“specified 
percentage’ *(a)(11)(B), 127(9) ‘specified 
percentage’ ‘(a)(v1), 127(9)“specified 
percentage’ (e)(i)(B) 

¢ defined, Reg. 4607 

Designated shareholder 

¢ defined, Reg. 4901(2), (2.3) 

Designated treaty country, Reg. 5907(11), (11.1) 

Designated underground storage cost 

¢ defined, Reg. 1104(2) 

Designated value 

¢ defined, 206(1) 


Designated withdrawal 
¢ defined, for Home Buyers’ Plan, 146.01(1) 
Designation 
* to treat capital gain as forgiven amount, 80.03(7) 
Designation year (re capital gains of trust) 
* defined, 104(21.2) 
Determination, see also Assessment 
¢ Appropriations for Contingencies of a Bank, 26(4) 
¢ legal fees relating to, 56(1)(1); 60(0), 152(1.2) 
¢ Minister, by 
* general anti-avoidance rule application, 152(1.11) 
¢ losses, of, 152(1.1) 
*¢ binding on Minister and taxpayer, 152(1.3) 
ee following GAAR assessment, 152(1.11), (1.12) 
ee treated like an assessment, 152(1.2) 
* that taxpayer’s chief source of income not 
farming, 31(2) 
* notice of 
*¢ date deemed made, 244(14), (15) 
*¢* general anti-avoidance rule application, 152(1.11), 
245(6) 
losses, 152(1.1), 152(1.2) 
mailing date, 244(14) 
proof that not objected to, 244(10) 
provisions applicable to, 152(1.2) 
partnership income or loss, 152(1.4)-(1.8) 
¢ objection to, 165(1.15) 
question, of, by Tax Court, 174 
redetermination, 152(1.2) 
tax consequences under general anti-avoidance rule, 
245(5) 
time, defined, 110.6(1)“qualified small business 
corporation share” 


* value of property, by Canadian Cultural Property 
Export Review oard, 118.1(10) 
Deuterium-enriched water 
* capital cost allowance, Reg. Sch. Il:Cl. 26 
Development, see Canadian development expense; 
Scientific research and me Ge i gy 
Devices 
¢ for hearing- or sight-impaired, Taner expense, 
20(1 (rr) 
¢ medical, credit for, 118.2(2), Reg. 5700 
Dex Resources TCC decision overruled, 
66.1(1)“Canadian exploration expense’’(d)(i), 66.1(9)(a) 
Diabetic 
¢ blood-sugar level measuring device, medical expense, 
Reg. 5700(s) 
Diagnostic procedures 
¢ medical expenses, 118.2(2)(0) 
Diamond 
* extraction of, 248(1)“mineral resource’ (d)(1i) 
i ska: investments for deferred income plans, Reg. 
900(1)(n.1) 
Diapers (for incontinence), medical expense, 
118.2(2)a.1) 
Die, etc., capital cost allowance, Reg. Sch. I[:Cl. 12(d) 
Digester gas 
e defined, Reg. 1104(13) 
Digital video disc, see Video laser-disk 
Diligence, see Due diligence 
Diplomat 
e Canadian, abroad 
ee deemed resident in Canada, 250(1)(c), 250(2) 
** reimbursement of allowance, non-taxable, 
6(1)(b)(ii1) 
¢ foreign, in Canada 
** exemption from tax, 149(1)(a), Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VIII 
Direct equity percentage, defined, 95(4) 
Direct financing lease 


¢ prescribed property for specified debt obligation 
definition, Reg. 9004 


* prescribed security for lending-asset definition, Reg. 
6209(b) (iii) 

Directed person (debt forgiveness rules) 

¢ defined, 80(1), 80.04(1) 

¢ eligible transferee, 80.04(2) 

¢ obligations issued by, 80(14) 

Director, Director General 

¢ duties delegated to, 220(2.01), Reg. 900 

Director (of corporation) 

¢ fees 

*¢ income, 6(1)(c) 

ee withholding tax, 153(1)(g) 

¢ liability of 

¢¢ for corporation’s unremitted source withholdings, 


¢¢ for offence of corporation, 242 

Disability, see Mental or physical impairment 

Disability benefit, see Disability insurance; Disability 

pension 

Disability insurance 

¢ benefits under, income, 6(1)(f); ITAR 19 

* employer’s contribution not a taxable benefit, 
6(1)(a)@) 

* top-up contributions by employer, see Disability 
policy 
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Disability payments 

¢ military action, for 

°° exempt, 81(1)(e) 

Disability pension 

¢ CPP, see Canada Pension Plan/Quebec Pension Plan: 
disability pension 

¢ RCMP, exempt, 81(1)(i) 

Disability policy 

e defined, 6(17) 

* top-up payments on insolvency of insurer, 6(18) 

*¢ reimbursement to employer, 8(1)(n.1) 

Disability-related building modifications 

¢ deductible, 20(1)(qq) 

¢ medical expense credit, 118.2(2)(1.2) 

Disability-related devices and equipment 

¢ deductible, 20(1)(rr) 

Disability-related employment benefits 

¢ when not included in income, 6(16) 

Disabled 

¢ defined (for pension plan), Reg. 8500(1) 

Disabled person, see Mental or physical impairment 

Disbursement excess 

* registered charity, of, carryforward, 149.1(20) 

ee defined, 149.1(21) 

Disbursement quota 

* anti-avoidance rule, 149.1(4.1) 

e defined 

ee for charitable foundation, 149.1(1), Reg. 3701 

ee for charitable organization, 149.1(21)(c) 

Disclaimer, defined, 248(9) 

Disclosure of information 

¢ by CCRA, see Communication of information 

° to CCRA, see Information return 

Discontinuance of business, see Ceasing to carry on 

business 

Discontinuance of venture capital business 

¢ meaning of, 204.8(2) 

* penalty tax, 204.841 

Discount, see also Bond: discount 

¢ defined, pre-1972 obligation, ITAR 26(12) 

Discounted bonds, see Bond: discount 


Discretion of Minister, see Minister (of National 
Revenue) 


Discrimination, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXV 


Dishonoured cheque, 162(11) [repealed] 

Disposition 

* capital gain, 39(1)(a), 40(1) 

¢ child, to, 40(1.1) 

¢ deceased taxpayer, of, 70(5), 164(6) 

* deemed 

ee¢ by trust, every 21 years, 104(4) 

e¢ mark-to-market property, by financial institution, 
142.5(2) 

on becoming a financial institution, 142.6(1)(b) 
on ceasing to be a financial institution, 142.6(1)(c) 
on ceasing to be resident, 128.1(4)(b) 

on death, 70(5)—(10) 

on gift, 69(1)(b)(i1) 

specified debt obligation that was inventory of 
financial institution, 142.6(4)(a) 


** where spousal trust distributes property to other 
person, 107(4) 
¢ deemed contribution of capital, where, 53(1.1) 


deferral of tax on, see Rollover 

defined, 248(1) 

* satisfaction of obligation, deemed not to be, 49.1 

depreciable, see Depreciable property 

income interest in trust, 106(2) 

involuntary, election re, 13(4) 

e deemed, 44(4) 

land used in farming business of partnership, 101 

loss on, see Loss(es); Stop-loss rules 

non-resident, by, 116(1)-(4) 

¢ certificate, 116(2) 

* notice, 116(3) 

¢ where tax deferred under tax treaty, 115.1 

of interest in life insurance policy, 148(9), Reg. 

2LTCL) 

partnership, on ceasing to exist, 98 

personal-use 

¢ capital loss nil, 40(2)(g)(ii) 

principal residence, see Principal residence 

proceeds of, see Proceeds of disposition 

purchaser Ce controlling or controlled by 

taxpayer, 40(2)(a)(i1) 

° eee person to benefit from subsequent 
isposition 

¢ anti-avoidance rule, 69(11) 

ee application on winding-up, 88(1) 

subsequent to debt forgiveness, 80.03(2) 

to a trust, no change in beneficial ownership, 

69(1)(b)(ii1) 

¢ together with services, allocation rule, 68 

* trust, to 

ee capital loss nil, 40(2)(g)(iv) 

Disposition day (for trust) 

e defined, 104(5.3), (5.8) 

Dispute, taxes in 

° Se taxpayer required to remit, 164(1.1)(d), 


Dissolution, see Winding-up 

Distance education 

¢ education credit, full-time student, 118.6(2)B 

Distress preferred share, 80.02 

* constitutes commercial obligation, 80(1)“commercial 
obligation” 

* constitutes excluded security, 80(1)“excluded 
security” 

e defined, 80(1) 

¢ disposition of following debt forgiveness, no deemed 
capital gain, 80.03(2) 


° settled 
ee effect of, where subsidiary wound up into parent, 
80.01(5) 


ee meaning of, 80.02(2)(c), 80.02(7)(a) 

¢ share ceasing to be, 80.02(7) 

¢ substituted for debt, 80.02(3) 

* substituted for other distress preferred share, 80.02(5) 


substitution of commercial debt obligation for, 
80.02(4) 


¢ substitution of other share for, 80.02(6) 

Distributing corporation 

¢ defined, 55(1)“distribution” 

Distribution 

¢ for butterfly purposes, defined, 55(1) 

¢ of property by non-resident trust, reporting 
requirement, 233.5 

* on winding-up, 84(2), (6) 

* tax, see Corporate distributions tax 
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Distribution equipment 


¢ defined (re energy conservation ed Reg. 1104(13) 


Distribution time 

¢ defined, 128.1(7)(b) 
Distribution year 

¢ defined 


¢¢ for postponement of tax on distribution by trust to 
non-resident beneficiary, 220(4.6)(a) 


ee for foreign tax credit of trust, 126(2.22) 
District 

¢ defined, Reg. 1802(5) 

Dividend 

° capital, see Capital dividend 

* capital gains dividend 

¢« mutual fund corporation, election, 131(1)-(1.4) 


* compensation, see Securities lending arrangement: 
dividend compensation payment 


deemed, 84 

¢ added to cost base of share, 53(1)(b) 

¢ guaranteed share, on, 84(4.3) 

* interest on income bond, 15(3) 

ee non-resident corporation, 15(4) 

¢ non-resident surplus strips, 212.1, 212.2 


on corporation becoming resident in Canada, 

128.1(1)(cA),K€c.2) 

¢* on demutualization of insurance corporation, 
139.1(2)G) 

e¢ on disposition of share of foreign affiliate, 93(1) 


ee on distribution by mutual holding corporation, 
LOE? 


redemption of share, 84(3) 
reduction of paid-up capital, on, 84(4), (4.1) 
term preferred share, on, 84(4.2), 258(2) 
windup of business, 84(2) 
deemed not received, 55(2)-(5) 
deemed paid 
e deemed payable when, 84(7) 
¢ where not deemed received, 84(8) 
deemed proceeds of disposition of share, or capital 
gain, 55(2)+(5) 
¢ deemed received where attribution rules apply, 82(2) 
¢ ¢ where not applicable, 84(8) 
e defined, 248(1) 


e for stop-loss rules, 112(6)(a) 

¢ for treaty purposes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X:3 

election re 

e excessive, 184(3), (3.1)-(5S) 

employees profit sharing plan, allocation by, 144(8) 

excluded from tax under Part VI.1, 191(1) 

exempt, on share of foreign affiliate, 93(3) 


foreign affiliate, from, 20(13), 95(1), 113(1), Reg. 
5900 


¢ foreign business corporation, from, received by non- 
resident, 213 


gross-up, 82(1)(b) 

guarantee agreement re 

¢ no deduction, 112(2.2)-(2.22) 

in kind 

¢ cost of, 52(2) 

* depreciable property as, ITAR 20(1.4) 

includes stock dividend, 248(1) 

income, 12(1)G), (k), 82(1), 90 

* whether specified investment business, 
125(7)“specified investment business” 

* insurance corporation 


*¢ to policyholders, 140(1) 

¢ life insurance policy, 148(2) 

* mortgage investment corporation, from 

*¢ deemed bond interest, 130.1(2), (3) 

¢ non-resident corporation, from, 90 
¢ non-resident-owned investment corporation 

ee) election re, 133(7.1)(7.3) 

* non-taxable 

*¢ portion not included in beneficiary’s income 
eee mutual fund trust, 132(3) 

ee received by trust 

eee designation re, 104(20) 

¢ ownership certificate required, 234 
° paid 

° in excess of elective amount, tax on, 184 
° out of exempt surplus, 113(4) 

° private corporation, by, 83(2) 

° public corporation, by, 83(1) 

° to non-resident 

° foreign business corporation, by, 213 
° taxon. 21 22) 


United States resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X 


patronage, see Patronage dividends 

qualifying 

e defined, 83(6) 

e late-filed election, 83(3)-(5) 

¢ payment of, 83(1) 

received 

¢ amount included in income, 82(1), 90 

¢ by broker/dealer, withholding tax, 153(4), (5) 
¢ by corporation 

ee deduction from income, 112(1), (2) 


e — stop-loss rules, 112(2.1)-(2.9) 
by financial institution, 112(5)-(5.2) 
by prescribed venture capital corporation, deemed 
not taxable dividend, 186.2 
¢ by spouse, transfer of, 82(3) 
e by trust, allocation to beneficiary, 104(19), (20) 
° gross-up, 82(1)(b) . 
refund, see Dividend refund 
rental arrangement, see Dividend rental arrangement 
short-term preferred share, 112(2.3) 
simultaneous, 89(3) 
* non-resident-owned investment corporation, 
133(7.2) 
stock, see also 248(1)“dividend” 
amount of, 95(7), 248(1)““amount” 
cost of, *52(3) 
deemed to be substituted property, 248(5)(b) 
defined, 248(1) 
excluded from deemed dividend, 84(1)(a) 
paid as benefit, 15(1.1) 
cca rule, 112(3), (32h), (3.2);(4),. (4:2),/(4.3), 
stripping, see Surplus stripping 
tax credit, 121 
taxable 
allocation of, by credit union, 137(5.1), 6. 2) 
amalgamation, on, 87(2)(x) 
deduction from tax otherwise payable, 121 


rare 89(1)“taxable dividend” 112(6)(a), 129(7), 
248(1) 


* * non-resident-owned investment corporation, of, 
133(8)‘taxable dividend” 


** received by private corporation, tax on, 186 
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Dividend (cont’d) 

*¢ received by trust, designation re, 104(19) 

¢ taxable corporation, from 

ee life insurer, received by, 138(6) 

¢ term preferred shares, on 

*¢ received by specified financial institution, 112(2.1) 

¢ unclaimed at year-end | 

ee withholding tax, 153(4) 

effect of remittance, 153(5) 

Dividend-like redemption 

¢ defined, FAPI rules, 95(3.2) 

Dividend payer 

¢ defined, for capital gains stripping rules, 
S5@MaiAy iil 

Dividend recipient 

¢ defined, for capital gains stripping rules, 55(3) 

ea a refund, see also Refundable dividend tax on 

an 

¢ defined, 129(1) 

e interest on, 129(2.1), (2.2) 

¢ mutual fund corporation, to, 131(5) 

* private corporation, to, 129 


¢ application to other liability, 129(2) 
¢ dividends deemed not to be taxable dividends, 
129(1.2) 

Dividend reinvestment plan 
¢ whether taxable as shareholder benefit, 15(1) 
Dividend rental arrangement, see also Securities 
lending arrangements 
e defined, 248(1) 
* gross-up and credit denied, 82(1)(a)(), 82(1)(b) 
¢ intercorporate dividend deduction denied, | 12(2.3) 
¢ no deduction for dividends received under, 112(2.3) 


Dividend stripping, see Surplus stripping 


Dividend tax 
¢ refundable, see Refundable dividend tax on hand 


Dividend tax credit, 121 

Division of property, see Partition of property 
Divisive reorganization, 55(1), 55(3)(b) 
Divorce and separation 


¢ alimony, maintenance or support, see Support 
payments (spousal or child) 

¢ attribution rules do not apply 

ee generally, 74.5(3) 

ee RRSP withdrawals, 146(8.3) 

¢ deferred profit sharing plan rights, transfer of, 
147(2)(e)G), 14719) 

¢ registered education savings plan, rights transferred, 
204.91(3) 

* reimbursement of legal expenses, not taxable, 
56(1)(1.1) 

* separation agreement defined, 248(1) 

* tracing of property transfer does not apply, 160(4) 

¢ transfer of DPSP funds to spouse’s RPP, RRSP or 
RRIF, 147(2)(e)G), 147(19) 

¢ transfer of RPP funds to spouse’s RPP, RRSP or 
RRIF, 147.3(5) 


¢ transfer of RRIF funds to spouse’s RRSP or RRIF, 
146.3(14) 


¢ transfer of RRSP funds to spouse’s RRSP or RRIF, 
146(16)(b) 

Dock 

* capital cost allowance, Reg. Sch. II:Cl. 3 

ee for mine, Reg. Sch. If:Cl. 10d) 


Documentary production 

¢ whether qualifies for Canadian film/video tax credit, 
Reg. 1106(6) 

Documentation 

* contemporaneous, for transfer pricing audit, 247(4) 

Documentation — due date 

¢ defined (for transfer pricing), 247(1) 

Documents, see also Books and records 

e demand for, 231.2(1)(b) 

* examination of, where privilege claimed, 

232(3.1)-(7) 

execution of, by corporations, 236 

foreign-based, 143.2(13), (14), 231.6 

proof of, 244(9), (13) , 

requirement to provide, 231.2 

¢ compliance order, 231.7 

e interference with CCRA official, 231.5(2) 

seized 

* copies of) 231.5 

seizure of, 231.3(5)-(8) 

e where privilege claimed, 232(3), (4)-(7) 

transfer pricing, 247 

waiver of requirement to file, 220(3.1) 

Dog, see Guide dog expenses; Animal 

Donations, see Gifts and donations; Gratuities } 

Double counting of deductions or credits, 248(28) 

Double jeopardy, 238(3), 239(3) 

Double taxation, elimination of, Canada—U.S. Tax 

Convention Canada-U.S. Tax Treaty:Art. XXIV 

Doubtful debts 

e reserve for, 12(1)(d), (1) 

Dow Jones Industrial Average units 

° sili investments for deferred income plans, Reg. 

900(1)(n. 1) 

Downsizing, Reg. 8505 

° pension benefits, Reg. 8308(9) 

¢ program, defined, Reg. 8505(1) 

¢ suspension or cessation of pension, Reg. 8503(8) 

Dragon Dictate software, medical expense credit, 

118.2(2)(.42) 

Dramatic work, copyright royalties 

¢ no withholding tax, 212(1)(b)(v1), 212(9)(b) 

Dressing oneself 

e defined, 118.4(1)(f) 

° impairment with respect to 

ee certification by occupational therapist or physician 
ee for disability credit, 118.3(1)(a.2)Gi1) 

for education credit, 118.6(3)(b)qu) 
¢ eligibility for disability credit, 118.4(1)(c)(1.1) 

Drilling and exploration expenses, see also 

Exploration and development expenses; Prospecting 

* associations, partnerships, syndicates, ITAR 29(9), 

(10), (13) 

deduction by any corporation, ITAR 29(11) 

defined, ITAR 29(30) 

extended meaning of, ITAR 29(27), (28) 

general limitation, ITAR 29(31) 

nue fe for specific considerations, ITAR 29(23), 

individual, of, ITAR 29(12) 

limitation re payments for rights, ITAR 29(23), (24) 

oil or gas corporation, ITAR 29(1), (3)-(5) 

other corporations, ITAR 29(4), (5) 

potash corporations, 66(2) 
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Drilling and exploration expenses (cont’d) 

* renunciation by joint exploration corporation, ITAR 
29(6), (7) 

* special product corporations, 66(2) 

Drilling or exploration expense 

¢ defined, 66(15) 

Drilling rights, see Exploration and drilling rights 

Drinks, see Food 

Drive-in theatre, property acquired for 

* capital cost allowance, Reg, Sch. II:Cl. 10(q) 

Driver’s licence 

¢ change of address, deduction for, 62(3)(h) 

Driveway alterations 

e medical expense credit, 118.2(2)(1.6) 

Drought region 

e prescribed, Reg. 7305 

¢ sales of livestock in 

ee deferral of income from, 80.3(4) 

eee exceptions, 80.3(6) 

ee inclusion of deferred amount, 80.3(5) 

eee amalgamation, on, 87(2)(tt) 

Drug plan, see Private health services plan 

Drugs, prescription, medical expense, 1|18.2(2)(n) 

Due dates, see Deadlines 

Due diligence 

¢ defence to directors’ liability, 227.1(3) 

¢ defence to foreign reporting requirements, 233.5 

Dues 

¢ not deductible, 8(5) 

¢ professional, union, etc., deduction for, 8(1)(i) 

¢ recreational club, etc., not deductible, 18(1)(1)Gi) 

Dumping, see Anti-dumping duties or countervailing 

duties 

Duties 

° anti-dumping or countervailing, see Anti-dumping or 
countervailing duties 

Dwelling 

° modifications to, for physically impaired person, tax 
credit for, 118.2(2)(1.2) 

Dwelling-house 

¢ entry into, 231.1 


E 
EBP, see Employee benefit plan 
EBRD, see European Bank for Reconstruction and 
Development 
ECE, see Eligible capital expenditure 
ECP, see Eligible capital property 
EFILE, see Electronic filing 
EI (employment insurance), see Unemployment 
insurance 
Earned depletion allowances 
* computation, Reg. 1201 
e« deduction from income, 65 
Earned depletion base 
* capital costs of depreciable property, added to 
*¢ proceeds of later disposition, 59(3.3)(b) 
* computation, Reg. 1202, 1205 
° expenses added to 
** amounts receivable, portion included in. income, 
59(3.3)(a) 
Earned income 
¢ for child care expenses, 63(3)“earned income” 


* for Child Tax Benefit, 63(3)‘‘earned income”, 122.6 

¢ for RRSP purposes, defined, 146(1)“earned income” 

¢ for refundable medical expense credit, 
122.51(1)“eligible individual” (c) 

Earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Earnings supplement, see Social assistance payment: 

supplementing employment income 

Earnout agreement 

¢ payments taxable, 12(1)(g) 

* payments to non-resident, 212(1)(b) (closing words) 

Earthquake reserves 

* insurers, Reg. 1400(3)L 

Easement 


¢ ecologically sensitive land, value when donated, 
110.1(5), 118.1(12) 


ee valuation applies for capital gains purposes, 43(2) 
Ecological gifts 

¢ by corporation, 110.1(1)(d) 

¢ by individual, 118.1(1)“total ecological gifts” 


e determination of value by Minister of Environment, 
118.1(10.1)-—(10.5) 


ee appeal to Tax Court of Canada, 169(1.1) 
ee reassessment, 118.1(11) 


* easement, servitude or covenant, valuation, 110.1(5), 
118.1(12) 


ee valuation applies for capital gains purposes, 43(2) 
e fair market value, certificate of, 118.1(10.5) 

¢ reduced capital gain inclusion, 38(a.2) 

¢ tax if donee disposes of the property, 207.31 
Ecologically sensitive land, see Ecological gifts 
Economic profit 

e defined, for foreign tax credit, 126(7) 

¢ none, limitation on foreign tax credit, 126(4.1) 
Economic zone, see Exclusive economic zone © 
Edition (of periodical) 

¢ meaning of, 19.01(6) 

Education credit, 118.6(2) 

e disabled student, 118.6(3) 

e interest on student loan, 118.62 

¢ loan from RRSP, see Lifelong Learning Plan 
* part-time student, 118.6(2)B(b 

¢ unused 

ee transfer to spouse, 118.8 

ee transfer to supporting person, 118.9 
Education savings plan, 146.1, see also Registered 
education savings plan 

¢ appeal from refusal to register, 172(3)(e), 180 
ee conditions, 146.1(2) 

¢ defined, 146.1(1)“education savings plan” 

* payment out of 

ee registered plan, 56(1)(q), 146.1(7) 

¢ registration of, 146.1(2), (4) 

*¢ conditions, 146.1(2) 

ee deemed, 146.1(3) 

ee refusal by Minister 

eee deemed, 172(4)(d) 

¢ trust deemed inter vivos, 146.1(11) 
Educational assistance payment 

¢ defined, 146.1(1) 

¢ from registered plan, taxable, 56(1)(q), 146.1(7) 
¢ limitations on, 146,.1(2)(g),)(g:1) 
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Educational institution 


* certification by Human Resources, Development 
Canada, 118.5(1)(a)(ii), 118.6(1)“designated 
educational institution’ ’(a)(ii) 

e designated, defined, 118.6(1) 

Educational program 

* qualifying, defined, 118.6(1) 

Election, see also Rollover 

amounts receivable at date of death, 70(2) 
revocation of, 70(4) 

assets acquired from foreign affiliate, 80.1(4)-(6) 

averaging provisions, ITAR 49 

basic herd, reduction of, 29(1) 

See Cas by, re single payment from DPSP, Reg. 

beneficiary of non-resident trust, by, 107(2.002) 

branch tax, Reg. 2403 

Canadian development expenses of partnership, 

exclusion of, 66.2(5)“Canadian development 

expense’ ’(f) 

Canadian oil and gas property expenses of 

partnership, exclusion of, 66.4(5)°Canadian oil and 

gas property expense’’(b) 

capital cost allowance 
inclusions, Reg. 1103 
not to be deducted, ITAR 26.1(2) 
separate class for certain equipment, Reg. 
1101(5q), (St) 
transfers between classes, Reg. 1103 

capital dividend, re, 83(2)-(4) 

* excessive, tax on, 184 

capital gains dividend, re 

investment corporation, 131(1), Reg. 2104 

mortgage investment corporation, 130.1(4), Reg. 

2104.1 © 
excessive, tax on, 184 

mutual fund corporation, 131(1), Reg. 2104 
excessive, tax on, 184 

capital gains exemption 
farm property, 110.6(2) 
gains to Feb. 22/94, 110.6(3), (19)-(30), see also 
Capital gains deduction: election to trigger gain 
small business shares, 110.6(2.1) 
when corporation going public, 48.1 

* capital interest distribution by personal trust or 

prescribed trust, 107(2) 

capitalization of interest, 21 

carryback or carryforward, see Carryback; 

Carryforward 

cash method (farmers), 28(1) 

ceasing to be resident, on, 128.1(4)(d), Reg. 

1300-1302 
on returning to Canada, 128.1(6)(a), (c), 
128.1(7)(d), (g) 

° postponement of departure tax by posting security 
220(4.5)(4.54) 

change in use of property, 45(2) 

communal organization, re taxable income, 143(2), 

(3) 

corporation and partners re property transferred, 

85(1), (2) 

corporation and shareholder, re property transferred 
eligible property, 85(1.1) 

cost of capital property where change in control of 

corporation, 111(4)(e) 

Crown corporation, to remain taxable, 149(1.11) 

death benefit, ITAR 40 

death of taxpayer, 70(6.2), Reg. Part X 


> 


debt settled on windup of subsidiary into parent, 
80.01(4) 

deemed capital loss on partnership interest, 40(3.12) 
deemed disposition of bad debt or share of insolvent 
corporation, 50(1) | 

deemed disposition of capital property on change of 
control, 11H (4y(e) ERASE bi 


deferral of “departure tax” payment, 220(4.5)-(4.54), 
Reg. 1301 


departure tax, see taxpayer ceasing to be resident 
(below) 


disposition of Canadian securities, 39(4) 
disposition of share in foreign affiliate, 93(1), (1.1) 
disposition of vessel, 13(15)(b), 13(16) 
emigration that is temporary, ignored, 128.1(6)(a), 
(c), 128.1(7)(d), (g) 
employees profit sharing plan, Reg. 1500 
excessive, re dividend 

treatment of excess as loan, 184(3.1)—(5) 


alternative treatment of, as separate dividend, 
184(3), Reg. 2106 


executor, by, to carry back losses to year of death, 
164(6) 
expropriation assets, re, 80.1(1), Reg. 4500 
fiscal period, non-calendar year, 249.1(4) 
fiscal period of terminated partnership, 99(2)-(4) 
fishermen, tax deduction, Reg. 105.1 
foreign trust reporting, 233.2(5) 
forward averaging, 110.4(2) [repealed] 
revocation, 110.4(6.1) [repealed] 


gifts by communal organizations, allocated to 
members, 143(3.1) 


inducement, where offset by expense, 12(2.2) 
insurer 

non-resident, 219(5.2) 
interest on expropriation assets, 80.1(2) 
international banking centre eligible deposit, re, 
33.1(6) 

restriction on, 33.1(7) 


investment tax credit, renunciation by general 
partner, 127(8.4) 


involuntary dispositions, 13(4) 

joint exploration corporation, 66(10)—(10.4) 

late, 220(3.2)-(3.7); Reg. 600 

leasing properties, in respect of, 16.1(1) 

legal representative of deceased taxpayer, see also 
Legal representative of deceased taxpayer 


lump-sum payments, ITAR 40 
master trust, re proportional holdings, 206(2.1) 
mortgage investment corporation, re capital gains 
dividend, 130.1(4) 
where not made, 130.1(4.1) 
mutual fund corporation, re dividend, 131(1)-(1.4) 
mutual fund reorganization, 132.2(2)“qualifying 
exchange’’(c) 
mutual fund trust status from beginning of first year, 
132(6.1) 
non-resident, to file return under Part I, 216(1), 217 
restriction on deduction, 216(8) 
non-resident-owned investment corporation, 
133(7.1)-(7.3), Reg. 500 
revocation of, Reg. 501 
non-resident parent corporation, re interest on loan, 
218(3), (4) 
Part Il of former Act, under, ITAR 66 
Part VI.1 tax, to pay, 191.2 
partners, by 
re property transferred, 97(2) 
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Election (cont'd) 


¢ validity of, 96(3) 
partnership ceasing to exist 
¢ rules applicable, 98(3), (4) 


partnership's Canadian development expenses, 
66.2(5)“Canadian development expense ’(f) 
partnership’s Canadian oil and gas property expenses, 
66.4(5)“Canadian oil and gas property expense’(b) 
pension plan payments, ITAR 40 

personal injury award, 81(5) 

personal representative, by, to carry back losses to 
year of death, 164(6) 

post-emigration loss, 128.1(8) 


ostponement of departure tax by posting security, 
220(4.5)-(4.54) 


postponement of tax on distribution of property by 
trust to non-resident beneficiary, by posting security, 
220(4.6)-(4.63) 

8 yah beneficiary, of trust, 104(12), 104(14), Reg. 
principal residence, 45(3) 
¢ distribution by spousal trust, 107(2.01) 
* where not available, 45(4) 

property owned on Dec. 31/71, ITAR 26(7) 
proportional holdings in trust property, 259(2) 
proprietor, on disposing of business, 25 

public corporation, to be, ITAR 50(2) 

qualifying dividend 
°  late-filed, 83(3)-(S) 

RPP contribution 
¢ additional voluntary contributions, 8(1.1) 

refund of RRSP premiums, ITAR 61(2), Reg. 5600 
replacement property, 13(4), 44(5) 

representation expense, 20(9) 

research and development, 37(8)(a)(i1)(B), 37(9) 
reserve for 1995 stub period income, 34.2 

reserves for year of death, 72(2) 

retirement compensation arrangement 
¢ additional voluntary contributions, 8(1)(1.1) 
¢ refundable tax, 207.5(2) 

revocation of, see Revocation of election 

rights or things on death, re, 70(2) 
* revocation of, 70(4) 

sale of accounts receivable, 22 

scientific research, 37(8)(a)(ii)(B), 37(9) 

scientific research tax credit, re first holder of share, 
127.3(9) 

segregated fund trusts, Reg. 6100 

services not rendered, 20(24), (25) 

share-purchase tax credit, re first holder of share, 
127.2(10) 

small business development bond, 15.1(3) 
specified leasing property not to be exempt property, 
Reg. 1100(1.14) 

spousal attribution rule on emigration, 74.2(3) 
subsec. 26(7) of ITAR, under, Reg. 4700 
surpluses, re, Reg. Part XXI 


tax Spry vie to, deemed payable under amended Act, 
ITAR 49(1) 


taxpayer ceasing to be resident 

* deferral of capital gains, 128.1(4)(d), Reg. 
1300-1302 

¢ deferral of payment of taxes, 220(4.5)-(4.6) 

* realization of capital gains, 128.1(4)(d), Reg. 1302 

time of acquisition of control, re, 256(9) 

transfer of property to corporation 

* partnership, from, 85(2), (6)—(9) 


partnership wound up, 85(3) 
shareholder, by, 85(1), (6)—(9) 

eligible property, 85(1.1) 
treat bovine animal as specified animal, 28(1.2) 
treat dividend as capital dividend, to, 83(2.2)-(2.4) 
¢ where not available, 83(2.1) 


trigger capital gain on small business corporation 
share, 48.1 


trust, by 
accumulating income, 104(12), 104(14), Reg. 2800 
* capital distribution, no rollover, 102(2.001) 


* gains not distributed to beneficiaries, 107(2.11), 
(2.12) 


postponement of 21-year deemed disposition rule, 
104(5.3), 108(1)“trust’(g) 


e preferred beneficiary, 104(12), 104(14), Reg. 2800 
V-day value, re, Reg. 4700 
withholding tax, 153(1)(n) 

e to increase, 153(1.2), Reg. 109 
work in progress, exclusion of, 34 

Election expenses 

* contributions deductible, 127(3)-(4.2) 

Elector 

e defined, 110.6(19) 


Electric, gas or steam corporations 

¢ information returns, Reg. 213 

Electrical advertising signs 

* capital cost allowance, Reg. Sch. I[:Cl. 11 
Electrical energy, see Energy: electrical 
Electrical furnace 

¢ medical expense credit for, Reg. 5700(c.2) 
Electrical generating equipment 


* capital cost allowance, Reg. Sch. II:Cl. 1(k), Sch. 
IECL. 2(a);.och. I:Cl.. 8(¢). Sch. [L:Ch $(iyeSeh: 
II:Cl. 9(e), Sch. Il:Cl. 9), Sch. I:Cl. 17(a.1), Sch. 
II:Cl. 29, Sch. Il:Cl. 34, Sch. I:Cl. 40, Sch. IL:Cl. 41 


¢ electrical energy producer/distributor 


** capital cost allowance, Reg. Sch. II[:Cl. 1(m), Sch. 
ICL 6 sch. UEC. Dea) 


¢ for mine 
** capital cost allowance, Reg. 1102(8)—(9.2), Reg. 
Sch. II:Cl. 107), Sch. II:Cl. 41 
Electricity, see Energy: electrical 
Electronic communications equipment 
* capital cost allowance, Reg. 1101(5p), Reg. Sch. 
I:Cl. 10(f) 
Electronic document 
* print-out as proof, 244(9) 
Electronic filing 
E-FILE, 150.1 
information returns 
* emailing of taxpayer portion, Reg. 209(3), (4) 
* mandatory, Reg. 205.1 
* optional, 244(22) 
proof of return filed, 244(21) 
tax returns, 150.1 
Electronic mail 
¢ information slips to tax payers, Reg. 209(3), (4) 
Electronic point-of-sale equipment 
¢ capital cost allowance, Reg. Sch. II:Cl. 12(s) 
Electronic records 
* requirement to maintain, 230(4.1) 
exemption, 230(4.2) 
Elevator 
¢ for disabled, 20(1)(qq) 
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Elevator (cont’d) 

* grain, 76(4), (5) 

Eligible amount 

¢ defined 

*¢ for foreign retirement arrangement, 60.01 
¢¢ for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 
ee for RRIF, 146.3(6.11) 

Eligible apprentice mechanic 

¢ deduction for tools, see Apprentice mechanic 
¢ defined, 8(6)(a) ! 
Eligible business entity 

e defined, 204.8(1) 


Eligible Canadian partnership 
e defined, 80(1), 80.04(1) 
¢ whether a “directed person”, 80(1)‘‘directed person” 
Eligible capital amount 
¢ amalgamation, on, 87(2)(f) 
defined, 14(1) 
included in business income, 14(1) 
partnership ceasing to exist, on, 98(3)(g), 98(5)(h) 
treated as taxable capital gain for capital gains 
exemption on qualified farm property, 14(1.1) 
Eligible capital expenditure 
¢ amalgamation, on, 87(2)(f) 
¢ defined, 14(5) 
* partnership ceasing to exist, on, 98(3)(g) 
e qualified farm property, in respect of, 
14(1.1)(b)A(i1)(A) 
¢ reduction where assistance received in respect of, 
14(10), (11) 
* repayment of assistance 
ee deduction after ceasing to carry on business, 
20(1)(hh. 1) 
ee while carrying on business, 14(10)(b) 
Eligible capital property, see also Cumulative eligible 
capital 
¢ amalgamation, on, 87(2)(f) 
¢ deduction on ceasing to carry on business, 24 
deemed disposition of 
¢ on death, 70(5.1) 
defined, 54, 248(1) 
¢ pre-1972 obligation, ITAR 26(12) 
disposition of 
bad debt on, 20(4.2) 
deemed, on death, 70(5.1) 
income inclusion, 14(1) 
no capital gain, 39(1)(a)(Q) 
no capital loss, 39(1)(b)(ii) 
uncollectible portion of proceeds, 20(4.2) 
distribution by trust to beneficiary, 107(2)(f) 


“eligible property” for transfer to corporation by 
shareholder, 85(1.1)(e) 


* excessive capital gains exemption election, 14(9) 
¢ exchange of, 14(6) 

*¢ replacement property, 14(7) 

* incorporation expenses, IT-143R2 para. 13 

¢ non-resident, of 

ee beginning to use in Canadian business, 14(15) 


* ceasing to use in Canadian business, 14(14) 
partnership ceasing to exist, on, 98(3)(g) 
qualified farm property, relating to, 14(1.1) 
rollover 

* to corporation, 85(1)(d), (d.1), (e.1) 

* to partnership, 97(2) 


ee to trust, 107.4(3)(e) 

¢ transferred to corporation, see rollover (above) 
¢ winding-up, on, 88(1)(c.1) 

Eligible corporation 

¢ for deferral of 2002 corporate tax payments 
ee deferral of year-end balance, 157.1(2) 

ee deferral of instalments, 157.1(3) 

ee defined, 157.1(1) 

¢ for RRSP/RRIF small business investments 
e« defined, Reg. 5100(1) 

ee qualified investment in, Reg. 4900(6)(a) 
Eligible deposit 

¢ international banking centre, with, 33.1(1) 
ee deductible only from IBC income, 33.1(8) 
Eligible distribution 

¢ defined, for foreign spin-off, 86.1(2) 
Eligible funeral arrangement, 148.1 

¢ defined, 148.1(1), 248(1) 


e emigration of individual, no deemed disposition, 
128.1(10)“excluded right or interest’(e)(iv) 


¢ excluded from various trust rules, 108(1)‘‘trust’’(e.1) 
* exemption for amount accruing in, 148.1(2)(a) 


* income inclusion on return of funds, 12(1)(z.4), 
148.1(3) 


¢ information return, Reg. 202(2)(m) 

¢ payment to non-resident, Reg. 202(2)(m) 

ee information return, Reg. 202(2)(m) 

ee withholding tax, 212(1)(v) 

* payment to resident, Reg. 201(1)(f) 

e provision of funeral services under, 148.1(2)(b)() 

¢ rollover to new trust, 248(1)“disposition”(f)(vi) 

Eligible housing loss, see Housing loss: eligible 

Eligible individual 

¢ defined 

ee for Child Tax Benefit, 122.5(1), (2) 

ee for,GST credit, 122.6, 122.62(1);, Reg..6301,.6302 

ee for refundable medical expense credit, 122.51(1) 

Eligible instalment day 

¢ defined, 157.1(1) 

Eligible interest 

¢ defined, for restrictive covenant rules, 56.4(1) 

Eligible investment 

¢ defined, 204.8(1) 

¢ of financial institution, for capital tax 

ee defined, 181.3(5), 190.14(2) 

¢ of labour-sponsored venture capital corporation 

°° tax where insufficient, 204.82 

refund of tax, 204.83 

Eligible labour body 

¢ defined, 204.8(1) 

Eligible landfill site 

¢ defined, Reg. 1104(13) 

Eligible loan 

e made by international banking centre, 33.1(1) 

*e¢ ceasing to be eligible, rules, 33.1(11)(a) 

ee where no deduction permitted, 33.1(10) 

Eligible non-resident trust 

¢ defined, 94(1) 

Eligible offset 

° SO on rollout of property by trust, 
107(2)(c)Gi), 107(2.1)(c) (Gi) 

¢ excluded from disposition, 248(1)“disposition’’(h) 

¢ defined, 108(1) 
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Eligible period of reduced pay 

¢ defined, Reg. 8500(1) 

Eligible period of temporary absence 

¢ defined, Reg. 8500(1) 

Eligible pooling arrangement 

* defined, for small business investment capital gain 
rollover, 44.1(1) 

Eligible portion (of corporation’s gains or losses) 

¢ defined, 129(4) 

Eligible production corporation 

¢ defined, for film/video production services credit, 
125.5(1) 

Eligible property 

* conversion of foreign bank affiliate to branch 

ee defined, 142.7(1) 

¢ shareholder/corporation rollover, for, 85(1) 

ee defined, 85(1.1) 

¢¢  Jimitation re real property of non-resident, 85(1.2) 

Eligible real property gain 

¢ defined, 108(1), 110.6(1) [repealed] 

Eligible real property loss 

¢ defined, 108(1), 110.6(1) [repealed] 

Eligible relocation 

¢ defined, 248(1) 

* moving expenses deductible, 62 

Eligible sewage treatment facility 

¢ defined, Reg. 1104(13) 

Eligible small business corporation 


¢ defined, for small business investment capital gain 
rollover, 44.1(1), (10) 


e share 
¢¢ defined, for small business investment capital gain 
rollover, 44.1(1), (11) 

Eligible survivor benefit period 

¢ defined, Reg. 8500(1) 

Eligible taxable capital gains of trust, defined, 

108(1)“eligible taxable capital gains” 

Eligible taxation year 

¢ defined, for retroactive spreading of lump-sum 
payments, 110.2(1) 

Eligible taxpayer 

: meat for small business investment tax credit, 

27(9) 

Eligible tool 

* cost of, 8(7) 

* deduction for, see Apprentice mechanic 

¢ defined, 8(6)(b) 

Eligible transferee (of forgiven debt) 

* agreement to transfer forgiven amount to, 80.04(4) 

¢ defined, 80.04(2) 

Eligible trust 

e defined, FAPI rules, 95(3.2) 

Eligible waste management facility 

¢ defined, Reg. 1104(13) 

Elk, 80.3(1)“breeding animals” 

Email, see Electronic mail 

Emergency-response vehicle 

* deemed not to be automobile, 
248(1)“automobile”(b.1) 

Emergency worker 

* volunteer 

** exemption from employment income, 81(4) 

Emigration, see Ceasing to be resident in Canada 


Emigration disposition 

¢ defined, 74.2(3) 

Emigration year 

¢ defined 

e¢ for foreign tax credit, 126(2.21) 

*e¢ for security for departure tax, 220(4.5) 

Employed 

¢ defined, 248(1) 

¢ in Canada 

e¢ deemed, 115(2)(c) 

*¢ non-residents, tax on, 2(3), 115(1) 

*¢  part-year residents, 114 

Employee 

° aircraft 

*¢ capital cost allowance, 8(1)(G)Gi), 1311) 

** deductions allowed, 8(1)(j), 8(9) 

¢ allowances, 6(1)(b) 

** not income, 6(6) 

¢ automobile (belonging to employee) 

** capital cost allowance, 8(1)(j)(i), 13.1), Reg. 
1100(1)(a)(x), 1100(6) 

** interest expense, 8(1)(j)(1), 67.2, 67.4 

e* leasing expense, 67.3, 67.4 

* automobile (belonging to employer) 

¢« employee of partner, 12(1)(y) 

** goods and services tax, treatment of, 6(7) 


. ? Pipe expenses, benefit, 6(1)(k), (1), Reg. 
ee rule for automobile salesperson, 6(2.1) 
ee standby charge, benefit, 6(1)(e), 6(2) 
* automotive products, transitional assistance benefits 
taxable, 56(1)(a)(v) 
benefit, see Benefit: employment 
benefit plan, see Employee benefit plan 
benefits taxable, 6(1) 
Canada Pension Plan, contribution, credit for, 118.7 
charity trust, receipts, Reg. 3502 
clergyman’s residence, 8(1)(c) 
contribution to RPP deductible, 147.2(4) 
contribution to teachers’ exchange fund, 8(1)(d) 


deductions, see Deductions in computing income 
from office or employment 


defined, 248(1) 

¢ for source deductions, Reg. 100(1) 

dues 

e deduction, 8(1)(1) 

e non-deductible, 8(5) 

dues to professional organization, deductible, 
8(1)@)) 
¢ employer, as 
ee deductions, 8(1)(1)(11), 8(1)(1.1) 
eee certificate of employer, 8(10) 
* employment insurance premiums 
** as employer, deductions, 8(1)(1.1) 
e¢ credit for, 118.7 
* expenses of 
ee deductions, 8(1) 

ee general limitation, 8(2) 


foreign country, of 
* exemption, 149(1)(a) 
¢ family and servants of, 149(1)(b) 
former, see Former employee 
group insurance premium, portion taxable, 6(4) 
housing loans to, or spouse, 15(2)(a)(ii), 15(2:4)(b) 
includes officer, 248(1) 
income maintenance plan benefits, ITAR 19 
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re (cont’d) 
incorporated, see Personal services business 
* international organization, of, tax deduction, 126(3) 
* legal costs recovered, income, 56(1)(1) 
legal e apanees of collecting or establishing right to 
wages, 81(1)(b) 
¢ loan, see Employee loan 
¢ meals, 8(4) 
* musical instrument costs, 8(1)(p) 
* negotiating contracts, expenses, 8(1)(f) 


* certificate of employer, 8(10) 
part-time — 
¢ travelling allowance, excluded from income, 
81(3.1) 
payments received from employer 
¢ during employment, 5(1), 6(3) 
¢ on death, see Death benefit 


* on termination or retirement, see Retiring 
allowance 

¢ profit sharing plan, see Employees profit sharing plan 

e railway, see Railway: employees, 8(1)(e) 

¢ registered pension plan contributions, 8(1)(m), 

~  147.2(4) 

* retirement compensation arrangement, see Retirement 

compensation. arrangement 


¢ return required of, re withholding of tax, 227(2), 
Reg. 107 


where not filed, 227(3) 


e salary deferral arrangements, deduction for amounts 
forfeited under, 8(1)(0) — 


¢ salesperson’s expenses, 8(1)(f) 

*¢ certificate of employer, 8(10) 

¢ share option benefits, 7(1) 

¢ shares held by trustee, 7(2) 

e shares purchased for, by trustee, 7(6) 

¢ sickness and accident benefits, income, 6(1)(f) 
¢ stock options, see Stock options 

¢ transport, away-from-home expenses, 8(1)(g) 


travelling expenses of, 8(1)(h) 
* certificate of employer, 8(10) 
e limitation, 8(4) 
ee re meals, 8(4) 
trust, see Employee trust 
unemployment insurance premiums 

as employer, deduction, 8(1)(1.1) 
credit for, 118.7 
* union dues, deductible, 8(1)™@)() 
Employee benefit plan 
¢ allocations, 32.1(2) 
* amalgamation, on, 87(2)(j.3) 
amount received from, see payments out of (below) 
becoming retirement compensation arrangement 
¢ deemed contribution, 207.6(4) 
benefits from, 6(1)(g) 
* not includable in employee’s income, 6(1)(a)(11) 
contributions to, 6(10) 
not deductible, 18(1)(o) 
¢ when deductible, 18(10) 
deduction in computing income of, 104(6)(a.1) 
deduction to employer, 32.1 
defined, 248(1) 
distribution by, 107.1 
emigration of employee, no deemed disposition, 

128. “1(10)excluded right or interest’’(a)(v1) 

¢ excluded from non-resident trust rules, 94(1) “exempt 
foreign trust’(f) [proposed] 
e excluded from various trust rules, 108(1)*‘trust’(a) 


income of, 32.1(3) 
payments out of 
not subject to non-resident tax, 212(17) 
to employee, taxable, 6(1)(g) 
° source withholding, 153(1)(a) 
to employer, taxable; 12(1)(n.1) 
prescribed arrangement, Reg. 6800 


pag eat hae loan, 6(9), 80.4(1) 


¢ forgiven, amount to be included in income, 6(15) 
interest paid on money borrowed to make, 
20(1)(c)(v) 

to buy motor vehicle, 15(2)(a)(iv), 15(2.4)(d) 

to buy stock, 15(2)(a)(ii1), 15(2.4)(c) 


Employee trust, 6(1)(h) 


allocations under, includable in income, 6(1)(h) 
benefits from, not includable in employee’s income, 
6(1)(a)(Gi) 

deduction in computing income of, 104(6)(a) 
defined, 248(1) 

distribution by, 107.1 


emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’(e)(i) 


excluded from various trust rules, 108(1)“‘trust’’(a) 

payments out of, not subject to non-resident tax, 
12(17) 

receipt from, 12(1)(n) 

rollover to new trust, 248(1)“disposition’(f)(v1) 

trust not falling within definition, 108(1)“trust’(a.1) 


Employees’ charity trust 


defined, Reg. 3500 


Employees profit sharing plan 


Employer 
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allocations under, income, 6(1)(d), 144(3) 
capital gains allocated, 144(4)—(4.2) 
deferred profit sharing plan not an, 147(6) 
defined, 144(1), 248(1) 

disposition of property to 

¢ capital loss nil, 40(2)(g)Gv)(A) 
dividend credit allocated, 144(8) 

election, Reg. 1500 


emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’(a)(v) 


employer’s contribution, deduction, 20(1)(w), 144(5) 


excluded from non-resident trust rules, 94(1)“exempt 
foreign trust’(e) [proposed] 


excluded from various trust rules, 108(1)‘‘trust’’(a) 
flow-through entity for capital gains exemption, 
39,1(1) 

foreign tax credit, 144(8.1) 

income allocated, 144(3) 

information return, Reg. 212 

interest income, allocation re, 144(8.2) 

payment under 
¢ portion excluded from income, 81(1)(k) 


¢ used to purchase income-averaging annuity 
contract, deductible, 61(2)(a) 


payments “out of profits” defined, 144(10) 
receipts from, 12(1)(n) 

¢ by employee, 144(6)-(8) 

refund to former beneficiary, 144(9) 
registration of, as DPSP, 147(3), (4) 

rollover to new trust, 248(1)“disposition”(f)(vi) 
trust not taxable, 144(2), 149(1) 


benefits provided by, taxable, 6(1) 
certificate re employees’ expenses, 8(10) 
contributions of 


Topical Index 


Employer (cont’d) 


Canada Pension Plan, to 
deductible, 8(1)(1.1)Q) 
¢ deferred iW sharing plan, to, 20(1)(y), 
147(8)-(9.1) 
limitation on deductibility, 18(1)q) 
¢ employees profit sharing plan, to, 20(1)(w), 144(5) 
* employment insurance premiums, see 
unemployment insurance premiums (below) 
° nersie! plan, 20(1)(q), 147.2(1)-(3), Reg. Part 
XVII [Revoked] 
special, 20(1)(r) 
profit sharing plan, to 
¢ limitation on deductibility, 18(1)(k) 
registered supplementary unemployment benefit 
plan, to, 145(5) 
limitation on deductibility, 18(1)@) 
¢ unemployment insurance premiums 
deductible, 8(1)(1.1)G), 9(1) 
deduction re salary deferral arrangements, 20(1)(00) 
defined, 248(1) 
for automobile standby charge, 6(2) 
for disability insurance top-up payments, 6(17) 
for employee loans, 80.4(1)(b)() 
for incorporated employee/RCA rules, 207.6(3)(a) 
for municipal officer’s expense allowance, 81(3)(c) 
for source deductions, Reg. 100(1) 
generally, 248(1) 
housing subsidy, taxable, 6(23) 
participating, defined, 147.1(1), Reg. 8308(7) 
payment to employee 
¢ during employment, 5(1), 6(3) 
¢ on death, see Death benefit 


¢ on termination or retirement, see Retiring 
allowance 


reimbursement for housing loss, 6(19)—(22) 
specified, see Specified employer 

union locals all deemed to be one, for pension 
purposes, 252.1 

withholding of tax, 153(1), Reg. 101 

* variations in deductions, Reg. 106 


Employment 


benefits, see Benefit 
defined, 248(1) 
expenses, see Employee: expenses of 


income from, 5(1), 6(1), Canada—U.S. Tax 

Convention Canada-U.S. Tax Treaty:Art. XV 

* reimbursement to employer, 8(1)(n.1) 

insurance, see Employment insurance 

loss from, 5(2) 

office or, see Office or employment 

outside Canada, tax credit, 122.3 

special work site, at, 6(6) 

tax credit [repealed], 127(13)-(16), Reg. 6000 

¢ amalgamation, continuation of predecessor’s, 
87(2)(qq) 

* parent’s, after subsidiary wound up, 88(1)(e.4) 


termination of, see Former employee; Retiring 
allowance 


Employment insurance, see also Registered 
supplementary unemployment benefit plan 


benefit 

remuneration, Reg. 100(1) 

repayment of, 60(v.1) 

repayment of overpayment, deduction for, 60(n) 
right to, no disposition on emigration, 
138.1(10)“excluded right or interest’’(h) 


ee taxable, 56(1)(a)(iv) 

withholding tax, 153(1)(d.1), Reg. 
100(1)‘“‘remuneration’’(g) 

* income replacement benefits under temporary 
program, 56(1)(r) 

premium 

* paid by employee 

ee as employee, credit, 118.7 

as employer, deduction, 8(1)(1.1) 

¢ paid by employer, deduction, 9(1) (general 
accounting principles) 

paid by employer in 1993, tax credit 


eee determination of credit by Minister, 152(3.4), 
(3.0) 

eee joint liability of partners for. excess refund, 
160.1(2.2) 

eee refund of, 164(1.6) 


no interest on, 164(3) 


¢ Program for Older Worker Adjustment, see Older 
Worker Adjustment, Program for 


¢ tips and gratuities covered by, Reg. 
100(1)“‘remuneration’’(a.1) 

Employment Insurance Act 

¢ benefits under, see Employment insurance: benefit 

¢ costs of appealing decision under, deductible, 60(0) 

*¢ recovery of, income, 56(1)(1)(ii) 

e financial assistance under, 56(1)(r) 

Enactment, see also Amendments; Legislation 

¢ defined, ITAR 12“enactment” 

End of taxation year 

¢ defined, Reg. 1104(1) 

Energy 

° 7 yeraboa es property, Reg. 8200.1, Reg. Sch. II:Cl. 


determination of, 13(18.1) 


disclosure of information to Energy, Mines & 
Resources, 241(4)(d)(vi.1) 


* conversion grant 

ee included in income, 12(1)(u), 56(1)(s) 
ee information return re, Reg. 224 

ee non-resident taxable on, 212(1)(s) 


prescribed program, Reg. 5501 
electrical 


¢ combustion turbine for, separate class, Reg. 
1101(St) 


corporation distributing or generating 
equipment for, Reg. 1102(8), (9), Sch. H:Cl. 


lime sch. Ii:Cl 2fe) 

eee exclusion from CCA restrictions, Reg. 
1100(26)(a) 

eee information return, Reg. 213(1) 


municipal corporation, exemption, 149(1.2) 
equipment for processing in prescribed area, 
127(9)“qualified property’’(c.1) 
ee ace equipment, capital cost allowance, Reg. 

ch. INCI T/a.1) 


generating, manufacturing & processing credit, 
| da pal ke 


producing or processing, 125.1(3)“manufacturing 

or processing’ (h), Reg. 1104(9)(h) 

* generation of, 66(15)“principal-business 
corporation’’(h) ; 

* property, see Specified energy property 

¢ renewable, generation of, Reg. Sch. II:Cl. 43.1 

* wind, conversion system, Reg. Sch. II:Cl. 34 


Energy, Mines & Resources, see Department of 
Energy, Mines and Resources 
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Enforcement of Act, 220~244, see also Collection of 
tax 


England, see United Kingdom 
Enhanced combined cycle system 

¢ defined, Reg. 1104(13) 

Enhanced garnishment, 224(1.2), (1.3) 


Enhanced recovery equipment, Reg. 1206(1) 

* proceeds of disposition, 59(3.3)(d) 

Enquiry, see Inquiry 

Entering Canada, see Becoming resident in Canada 

Entertainer 

¢ U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVI 

Entertainment expenses (and meals) 

¢ airplane, train, bus travel, 67.1(4) 

¢ Christmas party exemption, 67.1(2)(e) 

¢ club dues and facilities, 18(1)(1) 

* construction work camp exemption, 67.1(2)(e.1) 

e “entertainment” meaning of, 67.1(4) 

¢ general limitation on deduction for, 67.1(1) 

°° “exceptions, 67.1(2) 

e included in convention fee 

ee limitation on deductibility, 67.1(3) 

* interpretation, 67.1(4) 

Entity 

e defined 

ee for foreign affiliates, 95(1) 

ee for foreign investment entities, 94.1(1) [proposed] 

ee for non-resident trusts, 94(1) [proposed] 

ee for third-party civil penalty, 163.2(1) 

Entrant bank 

¢ defined, for conversion of foreign bank affiliate to 
branch, 142.7(1) 

Entry 

e Canada, into, see Becoming resident in Canada 


¢ dwelling-house, into, for audit, 231.1(3), see also 
Search warrant 


ee compliance required, 231.5(2) 

Environment 

¢ conservation of, see Ecological rnie 

Environmental trust, see Qualifying environmental 

trust 

Environmentally hypersensitive person 

¢ equipment qualifying for medical expense credit, 
Reg. 5700(c)-(c.2) 

Equalization payments (family. law) 

¢ rules on partition of property, 248(20) 

Equipment 

¢ administering oxygen, for, 118.2(2)(k) 

* automotive, CCA, Reg. Sch. II:Cl. 10(a), see also 
Automobile 

e bituminous sands 

ee defined, 59(6), Reg. 1206(1) 

ee¢ proceeds of disposition, 59(3.3)(c) 

e cable systems interface, CCA, Reg. Sch. I:Cl. 10(v) 


contractor’s movable, CCA, Reg. Sch. II:Cl. 10(h), 
Sch Ch 22. SCh: II:Cl. 38 


data communication, CCA, Reg. Sch. U:Cl. 3 
disability-specific, deduction for, 20(1)(rr) 
earth-moving, separate class, Reg. 1101(5k) 
electrical energy processing, investment tax credit, 
127(9)“qualified property ’’(c.1) 

* electrical generating, Reg. 1100(1)(t), (ta), Reg. Sch. 
I:Cl. hk), Sch, Cl" 1(m),. Sch, II:Cl. 2(a)p Sch: 


II:Cl. 8(g), Sch. I:Cl. 9(e), Sch. U:Cl. 9(f), Sch. 
II:Cl, 29,\Sch.I:Ch, 34, SchjdiGl,.40 


¢ electronic data- “propeseine, OCA, Regi Sch. II:Cl. 
10(f), Sch. If:Cl. 29, Sch. I:Cl. 40 
¢ general-purpose, defined, Reg. 1104(2) 
electronic point-of-sale, CCA, Reg. Sch. II:Cl. 12(s) 
enhanced recovery, Reg. 1206(1) 
¢ proceeds of disposition, 59(3.3)(d) 
for hearing- or sight-impaired, business expense, 
20(1)(tr) 
* gas manufacturing/distribution, CCA, Reg. Sch. II:Cl. 
I(n), Sch. I:Cl. 2(d) 
° fog). oil well, CCA, Reg. 1104(2), Reg. Sch. H:Cl. 
* generating, yaa 1100(1)(t), (ta), Reg. Sch. H:Cl. 
I(k), Sch. I:Cl. 1¢m),.Sch. U:Cl. 2(a), Sch. I:Cl. 
2(c), sch. IC 8), sch: IEC Se), Scn, TC -9(a), 
Schoey Se). och. TCh Or), sci Cle 29.) SC. 
If:Cl. 34, Sch. I:Cl. 40 
¢ heat production/distribution, CCA, Reg. Sch. II:Cl. 
I(p), Sch. H:Cl. 2(f) 
e heat recovery, CCA, Reg. Sch. If:Cl. 34 
¢ logging, CCA, Reg. Sch. II:Cl. 10(0) 
° PATER and, CCA, Reg. Sch. II:Cl. 8, Sch. II:Cl. 


e« medical, 118.2(2)(m), Reg. 5700 


* mining, CCA, Reg. Sch. I:Cl. 10(k), Sch. U:Cl. 
10(1), Sch. H:Cl. 10(m), Sch. If:Cl. 41 


e oil or fe well, CCA, Reg. Sch. U:Cl. 10Q), Sch. 
I:Cl. 


° RU he eR A gas exploration, CCA, Reg. Sch. 
H:Cl. 10(t), Sch. H:Cl. 41 


¢ pollution control, Reg. 1100(1)(t), Reg. Sch. I:Cl. 
24, Sch. I:Cl.:27 


e prescribed 

¢* for sight- or hearing-impaired, business expense, 
20(1)(r) 

e medical, 118.2(2)(m), Reg. 5700 

e qualified construction equipment, Reg. 4603 
qualified transportation equipment, Reg. 4601 

radar, CCA, Reg. Sch. II:Cl. 9 


radio communication, CCA, Reg, Sch. II:Cl. 8, Sch. 
II:Cl. 9 


railway traffic control, CCA, Reg. Sch. II:Cl. 1G) 
scientific research, for, 37(8)(a)(i1) 

solar heating, CCA, Reg. Sch. I:Cl. 34 

stable, CCA, Reg. Sch. If:Cl. 10(c) 

steam generating, CCA, Reg. Sch. II:Cl. 34 

tele tlepnone icaeRn, CCA, Reg: Sch. T:Cl.. 3, Sch. 


° anes recovery, Reg. 1206(1) 


¢ timber limit, for, CCA, Reg. Sch. If:Cl. 10(n), Sch. 
1 Ca Gea ibe) 


¢ water-distributing, CCA, Reg. Sch. II:Cl. 1(0), Sch. 
II:Cl. 10(e) 


Equity accounting method 

e prohibited for debt forgiveness reserve, 61.3(1)(b)CG) 
e prohibited for purposes of Act, 248(24) 
Equity limit (of insurer) 

e defined, Reg. 2400(1) 

Equity percentage 

¢ defined, 95(4) 

¢ direct, defined, 95(4)“direct equity percentage” 
Equity property 

¢ defined, Reg. 2400(1) 

Equity share, defined, 204, Reg. 4803(1) 
Equivalent to married credit, 118(1)B(b) 
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Equivalent to spouse credit, 118(1)B(b) 


Escalating interest GICs 
* income accrual, Reg. 7000(2)(c.1) 


Establishment, see Permanent establishment 


Estate, see also Trust (or estate) 

¢ bankrupt, of 

** deemed not trust or estate, 128(1)(b) 

ee defined, 248(1) 

* Canada/Quebec Pension Plan death benefit taxed, 
56(1)(a.1) 

carryback of losses to year of death, 164(6) 

debt of deceased settled by, 80(2)(p), (q) 
defined, 104(1), 248(1) 

flow-through of death benefits, 104(28) 

income of, paid to non-resident, 212(1)(c), 212(11) 
* exemption for, 212(9), (10) 

information returns, Reg. 204 

life, see Life estate in real property 

pur autre vie, see Life estate in real property 
return required, 150(1)(c) 

transfer of rights or things to beneficiaries, 70(3) 
Estate administration tax, see Probate fees 


Estate planning, see also Death of taxpayer 

* attribution rule inapplicable on certain benefits 
through trust, 74.4(4) 

Estate tax 

¢ Canadian [repealed in 1972] 

¢« deduction of, from pension benefits etc., 60(m) 

*¢ interest on, deductible, 60(d) 


US. 
* credit for, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIX B:6, 7 
*¢ interest on, possibly deductible, 60(d) 
Estimate of tax, required, 151 , see also Instalments 
Estimate of the expenses of survey 
* defined, Reg. 3600(2) 
Estimated annual taxable income 
¢ defined, Reg. 102(2)(c) 
Estimated deductions 
¢ defined, for source deductions, Reg. 100(1) 
European Bank for Reconstruction and Development 
* bonds of 
*¢ eligible for RRSP investment, Reg. 4900(1)(1)(v) 
*¢ excluded from foreign property, 206(1)“foreign 
property’’(g)(11)(F) 
** trust investing in, not foreign pore) Reg. 


5000(7)° ‘specified internationa finance 
trust’’(c)(i)(D) 


* no withholding tax on interest payable to, Reg. 806.1 

European Union, see also Foreign government 

* common control of corporation, 94.1(1)“exempt 
business’ (a)(1i1) [proposed] 

* generally accepted accounting principles acceptable 
for FIE rules, 94.1(2)(b) [proposed] 

Evasion of tax, see Tax evasion, penalty for 

Evidence, see Proof 

Excepted dividend 

¢ defined, 187.1 

Excepted gift 

* defined, 118.1(19) 

* donation to charity permitted, 118.1(13) 

Excess amount (for registered education savings 

plan) 

* defined, 204.9(1), (2) 


Excess money purchase transfer 
* re past service event, Reg. 8303(7.1) 
ig of property 
* amalgamation, effect of, 87(2)(1.3) 
* capital property, 44 . 
° ee controlling or controlled by taxpayer, 


depreciable property, 13(4), (4.1) 

eligible capital property, 14(6), (7) 

leasing properties, 16.1(5)-(7) 

non-qualifying security donated to charity, 118.1(15) 

non-resident, 44(7) 

Exchanges of shares, see Share 

Excise Tax Act, see also Goods and services tax 

(GST) 

* communication of information for enforcement of, 
241(4)(d)(ii) 

¢ fuel tax rebate under, 12(1)(x.1) 

¢ GST included in taxable benefit, 6(7), 15(1.3) 


* input tax credit under, deemed to be government 
assistance, 248( 16)-(18) 


¢ rebate under, deemed not to be reimbursement, 8(11) 

* tax payable under Part IX, 248(1)“goods and services 
tax’ 

Excluded amount 

* re expenses of financing 

*¢ defined, 20(1)(e)(iv.1) 

** no deduction, 20(1)(e) 

* re registered education savings plan 

ee defined, 146.1(7.2) 


* excluded from income, 146.1(7.1)(b) 
re split income 
* defined, 120.4(1) 
¢ excluded from income-splitting tax, 
120.4(1)“excluded amount” 
Excluded arrangement (re tax on investment income 
of life insurers) 
¢ defined, Reg. 1900(1) 
Excluded benefits (re registered pension plan) 
* defined, Reg. 8303(5)(f)—(1), 8504(10) 
* excluded from normalized pension, Reg. 8303(5) 
Excluded consideration 
* defined, re corporation attrubition rules, 74.4(1) 
¢ excluded from attribution rules, 74.4(2)(f), 74.4(3) 
Excluded contribution (to registered pension plan) 
* defined, Reg. 8300(1) 
* excluded from pension credit, Reg. 8301(4)(a), 
8301(5)(a), 8301(8)(e) 
* excluded from provisional PSPA, Reg. 8303(8) 
Excluded corporation 
* charities, non-qualified investment rules 
*¢ debt excluded from non-qualified investments, 
149.1(1)“non-qualified investment’ (a)(ii) 
¢ defined, 149.1(1)“non-qualified investment’(d)-(f) 
refundable investment tax credit 
¢ defined, 127.1(2) 
* excluded from additional credit, 
127.1(2)“refundable investment tax credit’(a) pre- 
(f), 127.1(2.01) 
** SRTC designation not allowed after June 15/84, 
194(4.2)(c) 
Excluded dividend (for Part V1.1 tax) 
* defined, 191(1), 191(4)(d) 
¢ excluded from dividend allowance, 191.1(2) 


* excluded from “excepted dividend” for Part IV.1 tax, 
187.1(d) 
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Excluded dividend (for Part VI.1 tax) (cont’d) 

¢ excluded from Part VI.1 tax, 191.1(1)(a)(@i)—-(iii) 
Excluded income 

¢ defined, for FAPI rules, 92(2.5) 


Excluded interest (in partnership) 

¢ defined, 40(3.15)-(3.18) 

* grandfathered from deemed-gain rules for passive 

partnership interest, 40(3.1) 

Excluded obligation 

¢ re debt forgiveness 

ee defined, 80(1) 

*¢ principal amount excluded from debt forgiveness 
rules, 80(1)“forgiven amount’B(j) 

ee proceeds of disposition for debtor, 79(3)F(b)(iv) 

e re flow-through shares 

ee PRRUSPACE to prescribed shares, Reg. 6202.1(1)(b), 
c 


e¢ deemed not to be a guarantee, security or similar 
indemnity, Reg. 6202(1)(m.1) 

ee defined, Reg. 6202.1(5) 

ee excluded from limited partnership at-risk rules, 

96(2.2)(d)(vil) 7 

e¢ excluded from tax shelter at-risk adjustment, 
143.2(3)(b)(iv) 

e re non-resident withholding tax on interest 

ee defined, 214(8) 

ee sale of, by non-resident, 214(7) 

Excluded payment 

¢ defined, re indexed debt obligations, Reg. 7001(7) 

Excluded period 

e defined, re salary deferral arrangement, 6(13)(a)(i1) 

Excluded personal property, see Excluded right or 

interest 

Excluded premium 

¢ defined 

ee for Home Buyers’ Plan, 146.01(1) 

e¢ for Lifelong Learning Plan, 146.02(1) 

e excluded from repayment of eligible amount 

ee Home Buyers’ Plan, 146.01(3)(a) 

e« Lifelong Learning Plan, 146.02(3)(a) 

Excluded production (re Canadian film/video credit) 

¢ defined, Reg. 1106(1) 

¢ excluded from Canadian film or video production, 

Reg. 1106(3) 

Excluded property 

e art flips, defined, 46(5) 

e debt forgiveness rules 

ee« adjusted cost base of, not reduced, 80(9)—-(11) 

e defined, 80(1) 

emigration, see Excluded right or interest 

foreign affiliate, of 

* accrued gains, included in FAPI, Reg. 

5907(13)(b)() 
e¢ defined, 95(1), Reg. 5907(1) 
¢¢ disposition of shares that are, 93(1.1) 


eee excluded from FAPI calculation, 95(1)“foreign 
accrual property income’’B, E, 95(1)“‘relevant 
tax factor”(a) 

eee net earnings from, Reg. 5907(1)“net 
earnings’’(d) 

ese net earnings of foreign affiliate from, Reg. 
5907(1)‘‘taxable earnings’’(b)(v) 


net loss from, Reg. 5907(1)*net loss’’(d) 


net loss of foreign affiliate from, Reg. 
5907(1)‘‘taxable loss”(b)(iv) 


ee excluded from foreign investment entity rules, 
94.1(1)“exempt property’’(b)(ii) 

¢ of second affiliate, 95(2)(a)(i)(D)(II) 

* settlement of debt, gain or loss relating to, 95(2)(i) 

mark-to-market transition rules 

e defined, Reg. 8102(1), 8104(1) 

non-resident, of 

e defined, 116(6), Reg. 810 

e excluded from disposition certificate requirements, 
116(1), (3), (5), G.1)(a) 

personal-use property donated to charity, 46(5) 

trust, of 

e defined, 108(1) 

¢ excluded from 21-year deemed disposition rule, 
104(4), (5.8), 104(6)(b) (it) 

ee excluded from rule re disposition to non-residents, 

107(5) 

Excluded remuneration (re registered pension plan) 

¢ defined, Reg. 8503(14)(b) 

e excluded from pension adjustment, Reg. 8503(14)(e) 

Excluded revenue 

¢ defined, for FAPI rules, 92(2.5) 


Excluded right or interest 

e defined, 128.1(10) 

e excluded from deemed disposition 

e* on emigration, 128.1(4)(b)(iii) 

** on immigration, 128.1(1)(b)Gv) 

Excluded security (for debt forgiveness rules) 

¢ defined, 80(1) 

¢ excluded from rule where share issued in exchange 
for debt, 80(2)(g) 

Excluded share 

¢ re foreign property rules for deferred income plans 

ee defined, 206(1) 

e* excluded from foreign property, 206(1)“foreign 

property’’(d.1) 

e re Part X tax on DPSPs 

ee defined, 204 

°° rannaeH from equity share, 204“equity share”(a), 

Excluded trust 

¢ defined, 233.6(2) 

Excluded withdrawal 

¢ defined 

ee for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

* not taxable, 146(8), (8.01) 


Exclusive economic zone 
¢ application of legislation to, Interpretation Act 8(2.1) 
¢ defined, Interpretation Act 35(1) 


Executor, see also Legal representative 
¢ certificate required by, before distribution, 159(2) 


¢ deemed to be legal representative, 248(1)“legal 
representative” 


¢ obligations of, 159 

e return required by, 150(3) 

¢ withholding tax, liable for, 227(5), (5.1)@) 
Exempt beneficiary 

¢ defined, 104(5.4) 

¢ election by trust as long as there exists, 104(5.3) 
Exempt business 

¢ for foreign investment entity rules 

ee defined, 94.1(1) [proposed] 


ee  FIE rules inapplicable, 94.1(1)“investment 
business” [proposed] 
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Exempt capital gains balance (re flow-through 

entity) 

* after 2004, added to adjusted cost base, 53(1)(p) 

¢ defined, 39.1(1), (7) 

¢ used to reduce capital gain, 39.1(2)-(6) 

Exempt corporation, see also Exempt person 

¢ becoming or ceasing to be exempt, 149(10) 

¢¢ capital dividend account, 89(1.2) 

*¢ deemed disposition/acquisition of depreciable 
property, 13(7)(f) 

¢ loss carryover, restriction, 149(10)(c) 

¢ resource expenses, rules, 66.7(10) 

no Part I.3 tax payable, 181.1(3)(c) 

Parts IV, IV.1, VI and VI not applicable, 227(14) 


Exempt deficit allocation 
¢ defined, FAPI rules, Reg. 5905(16) 


Exempt deficit (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Exempt deficit reduction 

¢ defined, FAPI rules, Reg. 5905(17) 

Exempt earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Exempt foreign trust 

¢ defined, 94(1) [proposed] 

Exempt gains balance, see also Exempt capital gains 

balance (re flow-through entity) 

e defined, 14(5) 

¢ effect of excessive election, 14(9) 

Exempt income 

e defined, 248(1) 

¢ under treaty, used in calculating clawback, 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIV:10 

Exempt interest 

¢ for foreign investment entities 

e¢ defined, 94.1(1) [proposed] 

ee  FIE rules inapplicable, 94.1(3)(d) [proposed] 

Exempt loan. of transfer 

e defined, re loans to non-residents, 17(15) 

Exempt loss (of foreign affiliate) 

e defined, Reg. 5907(1) 

Exempt partnership 

e defined, for resource allowance claims, Reg. 1206(1) 

Exempt person, see also Exempt corporation 

* capital gains and losses, 40(2)(a)() 

exchanges of property, determination of gain, 44(7) 

no reserve for amount not due until later year, 20(8) 

obligation issued at discount by, 16(2), (3) 

Sauhan Le of, effect where taxable partner joins, 

¢ sale of Canadian resource property by, 66.6 

¢ share-purchase tax credit, 127.2(2) 

* tax on royalties paid to a government by, 208 


* exception: prescribed persons, Reg. 1216 
U.S. charitable organization, Canada—U.S. Tax 
Convention Canada-US. Tax Treaty:Art. XXI 
Exempt property 
¢ for foreign investment entity rules 
¢¢ defined, 94.1(1) [proposed], 94.1(2)(p) [proposed] 
¢¢  FIE rules inapplicable, 94.1(1)“investment 
property” [proposed] 
¢ for specified leasing property CCA rules 
ee defined, Reg. 1100(1.13), (1.14) 


** excluded from specified leasing property, Reg. 
1100(1.11) 


¢ for trusts’ 21-year deemed disposition rule 
ee defined, 108(1) 
ee 2 alge from deemed disposition, 104(4), (5), 
2) 
Exempt service | 
¢ defined, for non-resident trust rules, 94(1) [proposed] 
¢ excluded from service being a deemed transfer of 
property, 94(2)(f) IBrOBERe 
Exempt surplus (of foreign affiliate) 


* adjustment where gain deemed due to negative 
adjusted cost base, 93(1)(b)(i) 


¢ deduction for dividend paid out of, 113(1)(a), 113(4), 
Reg. 5900(1)(a) . 

e defined, 113(1)(a), Reg. 5907(1): 

Exempt surplus reduction 

e defined, FAPI rules, Reg. 5905(18) 


Exempt taxpayer 
¢ for foreign investment entity rules 
ee defined, 94.1(1) [proposed] 
ee exempt from FIE rules, 94.1(3)(a) [proposed] 
¢ for non-resident trust rules 
°° defined, 94(1) [proposed] 
Exempt trust 
e defined, FAPI rules, 95(3.2) 
e defined, foreign reporting rules, 233.2(1), see also 
Exempt foreign trust 
Exemptions, 81, 149, see also Grandfathering 
e agricultural organizations, 149(1)(e), 149(2) 
¢ apportionment rule, 149(6) 
e Association of Universities and Colleges of Canada, 
149(1)(h.1) 
e basic, re minimum tax, 127.53 
e benevolent or fraternal benefit society, 149(4) 
ee limitation, 149(4) 
¢ benevolent society, 149(1)(k) 
e boards of trade, 149(1)(e), 149(2) | 
¢ capital gains, 110.6, see also Capital gains deduction 
¢ certificate, for non-resident withholding tax, 
212(1)(b)(iv), 212(14); ITAR 10(5) 
e chambers of commerce, 149(1)(e), 149(2) 
e charitable organization, 149(2) 
* compensation by Federal Republic of Germany, 
81(1\(2) 
Crown corporations, 149(1)(d)—(d.4) 
¢ exception, 27(1), (2) 
employee of foreign country, 149(1)(a) 
¢ family and servants of, 149(1)(b) 
expenses of gaining exempt income not deductible, 
18(1)(c) 
fraternal benefit society/order, 149(1)(k) 
funeral arrangements, 148.1(2), 149(1)(s.1) 
general, 149 
general limitation, ITAR 31 
Governor General’s stipend, 81(1)(n) 
Halifax disaster pension, 81(1)(f) 
housing corporation, 149(1)(i), 149(2) 
income from aircraft operated by non-resident, 
811 )(c) 
income from ship operated by non-resident, 81(1)(c) 
insurer of farmers and fishermen, 149(1)(t), 149(4.2) 
¢ limitation, 149(4.1) 
interest on certain bonds etc., 81(1)(m) 
labour organizations, 149(1)(k) 
master trust, 149(1)(0.4) 
mines, Reg. Part XIX [Revoked] 
municipal authorities, 149(1)(c) 
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Exemptions (cont’d) 

* municipal corporations, 149(1)(d.6) 

¢ mutual insurance corporations, 149(1)(m) 

* non-profit corporation for scientific research, 
149(1)q), 149(2) 

* non-profit organizations, 149(1)(1), 149(2) 

ee deemed trust, 149(5) 

* non-resident withholding tax, 212(1)(b)(iv), 212(14); 
ITAR 10(5) . 

* pension corporation, 149(1)(0.1), (0.2) 

* pension trust, 149(1)(0) 

* personal, see Personal credits 

* personal injury award, income from, 81(1)(g.1), (g.2) 

* prisoners of war, compensation paid to, 81(1)(d) 

* prospecting, 81(1)(1) 

* provincial corporations, 149(1)(d)-(d.4) 

* provincial indemnity, 81(1)(q) 

¢ RCA trust, 149(1)(q.1) 

¢ RCMP pensions, 81(1)() 

¢ registered charities, 149(1)(f) 


scientific research corporation (non-profit), 149(1)q), 
149(2) 


*e control, rules re, 149(8) 

ee rules as to income, 149(9) 

¢ service and other pensions, 81(1)(d) 

* service pension from other country, 81(1)(e) 

¢ small business investment corporation, 149(1)(0.3) 
* social assistance payments, 110(1)(f)(1) 

¢ societies, 149(1)(1), 149(2) 

ee deemed a trust, 149(5) 

¢ statutory, 81(1)(a) 

e trust 

ee deferred profit sharing plan, 149(1)(s) 

ee employees profit sharing plan, 149(1)(p) 

ee registered education savings plan, under, 149(1)(u) 
*e¢ registered retirement income fund, 149(1)(x) 

*e¢ registered retirement savings plan, 149(1)(r) 

e¢ registered supplementary benefit plan, 149(1)(q) 


vacation pay plan, 149(1)(y) 

* war savings certificate, 81(1)(b) 

¢ workers’ compensation, 110(1)(f)(G1) 

Existing guaranteed life insurance policy 

¢ defined, 211, Reg. 1900(1) 

Existing plan 

¢ defined, Reg. 8500(1) 

Exiting Canada, see Ceasing to be resident in Canada 

Expectation of profit 

* required for business deduction, 18(1)(h), 
248(1)“personal or living expenses” 

Expenditure 

¢ defined, for tax shelter investments, 143.2(1) 

* matchable, see Matchable expenditure 

Expenditure pool (re investment tax credit), see 

SR&ED qualified expenditure pool 

Expenses, see also Deductions in computing income 


¢ advertising in non-Canadian periodicals etc., not 
deductible, 19 


¢ advertising on non-Canadian broadcast media, not 
deductible, 19.1 


¢ allowances for 

ee M.L.A.’s, 81(2) 

*¢ municipal officer’s, 81(3) 

ee taxable, 6(1)(b) 

* annual value of property, not deductible, 18(1)(d) 
* appeal, of, 60(0) 


¢ automobile of employee 
¢ deductions allowed, 8(1)(j) 
¢ depreciation, 13(11) 

away-from-home 
¢ railway employee, 8(1)(e) 

borrowing money, 18(11), 20(1)(e), 21 
cancellation of lease, payment for, 20(1)(z), (z.1) 
¢ limitation on deductibility, 18(1)(q) 

capital outlay, not deductible, 18(1)(b) 

clearing farm land, 30 

club dues, not deductible, 18(1)()(i1) 
commission agent’s, 8(1)(f), 13(11) 
e automobile or aircraft, 8(1)q), 8(9) 
¢ certificate of employer, 8(10) 

construction of building or ownership of land, 
18(3.1)-(3.7) 
* convention, 20(10) 
¢ development, see Canadian development expense 
e drilling and exploration, defined, 66(15)‘drilling or 
exploration expense” 
election, tax credit for, 127(3)—(4.2) 
employee, of, 8(1), (2) 
employee’s automobile or aircraft, 8(1)G), 8(9) 
exploration, see Canadian exploration expense; 
Exploration and development expenses 


¢ food, beverages, entertainment, see Entertainment 
expenses (and meals) 


¢ general limitation, 67 

¢ improving farm land, 30 

e incurred to gain exempt income, not deductible, 
18(1)(c) 
interest, 18(11), 20(1)(c), 20(3) 

¢ borrowed money, on, 20(1)(c), 20(2) 

ee used to acquire land, 18(3) 

¢ capitalization of, 21(1) 


compound, 20(1)(d) 
paid to acquire land, 18(2) 
paid to non-resident shareholder, 18(4)-(8) 

investigation of site, 20(1)(dd) 

“investment expense” defined, 110.6(1) 

issuing units, interests or shares, 20(1)(e) 

land drainage system, 30 

landscaping, 20(1)(aa) 

limitations on deductibility, 18(1) 

listing fee, 20(1)(g) 

meals, limitation, 8(4) 

medical, see Medical expenses 

mining taxes, 20(1)(v) 

moving, see Moving expenses 

objection or appeal, of, 60(0) 

performing duties of office or employment, 

deduction, 8(1)(1) 

personal or living, not generally deductible, 18(1)(h) 

personal services business, limitation re, 18(1)(p) 

prepaid 

¢ amalgamation, on, 87(2)(.2) 

e limitation on deductibility, 18(9) 

printing financial report, 20(1)(g) 

reasonableness criterion, 67 

recreational facilities, 18(1)(1) 

relieving telegrapher or station agent, 8(1)(e) 

representation, 20(1)(cc) 

¢ deemed capital cost allowance, 13(12) 

¢ election to defer, 20(9), Reg. 4100 

research and development, 37 

salesperson’s, deduction, 8(1)(f) 
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Expenses (cont'd) 
*¢ certificate of employer, 8(10) 


* scientific research and experimental development, 37 

* selling units, interests or shares, 20(1)(e) 

¢ share transfer fees, 20(1)(g) 

* taxes on unproductive land, not deductible, 18(2) 

¢ tile drainage, 30 

* transport employee’s, 8(1)(g) 

* travelling, see Travellig expenses 

¢ unpaid for more than 2 years, 78 

* utilities service connection, 20(1)(ee) 

* yachts, camps, clubs etc., no deduction, 18(1)(1) 

Exploration and development expenses 

* borrowing for, 21(4) 

* Canadian, see Canadian exploration and development 
expenses 


¢ foreign, see Foreign exploration and development 
expenses 


* joint exploration corporation, see Joint exploration 
corporation 


¢ limitation, 66(13) 

e recovery of, 59(3.2) 

* special product corporations, 66(2) 

¢ where change in control, 66(11), (11.3)-(11.5) 

Exploration and development grants, deductions, 

20(1)(kk) 

Exploration and development shares, 

through shares 

* cost to taxpayer, 66.3(1)(a)(il1) 

¢ whether inventory, 66.3(1)(a)(ii) 

Exploration and drilling rights 

* amount deductible, ITAR 29(14), (15) 

¢ bonus payments, ITAR 29(21), (22) 

° dealers in, limitation, 66(5) 

¢ disposition of, ITAR 29(16)—(20) 

¢ includes payments to preserve, ITAR 29(30) © 

¢ limitation, ITAR 29(13) 

Export Development Canada 

¢ loan guaranteed by, no UK withholding tax, 
Canada—U.K. Tax Treaty Art.11:3(a) 

Export Development Corporation 

¢ bonds of 


°° trust investing in, not foreign property, Reg. 
5000(7)" ‘specified international finance 
trust’’(c)(i)(E) 


Exporting resource, Reg. 1206(1) 

Exposure to a designated country 

¢ defined, Reg. 8006 

Expropriation 

* amount paid constitutes proceeds of disposition, 


13(21)"proceeds of disposition”(d), 54“proceeds of 
disposition” (d) 


¢ foreign assets, see Expropriation assets 

* resource properties, 59.1 

* rollover where property replaced, 13(4), (4.1), 44 
Expropriation assets 

* acquired from foreign affiliate, 80.1(4)—(6) 
* adjusted cost base of, 80.1(2)(b) 

* adjusted principal amount, 80.1(7) 

** currency in which computed, 80.1(8) 

¢ cost base, addition to, 53(1)(k) 

e« deductions from, 53(2)(n) 

* election re, 80.1(1), Reg. 4500 

* income from, computation of, 80.1(2)(a) 


see also Flow- 


* interest and capital amounts received at same time, 
80.1(3) 

¢ interest on 

ee election re, 80.1(2) 

¢ sale of foreign property, for, 80.1 

Extended motor vehicle warranty 

¢ defined (insurance policy reserves), Reg. 1408(1) 

Extension of time 

* to file appeal 

ee by Tax Court, 167 

* to file election or application, 220(3.2) 

¢ to file notice of objection 

¢¢ by Minister, 166.1 

ee by Tax Court, 166.2 

*¢ deadline for requesting, 166.1(7)(a) 


to file notice of qualified dependant for Child Tax 
Benefit, 122.62(2 


* to file return, 220(3) 


* to invest in labour—sponsored venture capital 
corporation, 127.4(5.1) 


to make or revoke election or designation, 220(3.2) 
to make RRSP contribution, 146(22) 

to post security for departure tax, 220(4.54) 

to transfer RRSP after death to spouse, child or 
grandchild, 60(1), 60(1)(iv) 

Extinct shellfish, see Ammonite gemstone 
Eyeglasses, as medical expense, 1|18.2(2)(j) 


F 
FAPI, see Foreign accrual property income 


FEDE, see Foreign exploration and development 
expenses 


FIE, see Foreign investment entity 
FMV, see Fair market value 

FRE, see Foreign resource expense 
FTC, see Foreign tax credit 

FTS, see Flow-through share 
Facsimile machine, see Fax machine 


Factoring of accounts 


* income of foreign affiliate from, 95(1)“investment 
business” 


** accounts arising in active business of related ~ 
corporation, 95(2)(a)(i1), Reg. 5907(1)“exempt 
earnings’’(d)(ii)(J) 

Failure to file return, see Returns: failure to file, 

penalty 

Failure to keep records, 230(3) 

Failure to remit withheld taxes, 227(9) 

* penalty applicable only on amounts over $500, 

219 V eve 

¢ salary or wages, from, 227(9.5) 

Failure to withhold tax, 227(8) 

* assessment for, 227(10) 

¢ salary or wages, from, 227(8.5) 

Fair market value 

¢ charitable donation of property, limited to cost, 

248(35)-(38) 

¢ cultural property, donated, 118.1(10) , 

* deemed disposition at, see Disposition: deemed 

* ecological gift, 118.1(10.1)—-(10.5) 


* certificate, 118.1(10.5) 
inadequate considerations deemed to be, 69 
° exceptions, ITAR 32 
* inventory property, of, 10(1), (4) 
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Fair market value (cont’d) 

° pope donated or contributed, limited to cost, 
48(35)-(38) 

* property of deceased, 70(5.3) 

¢ publicly-traded securities, ITAR 26(11) 


° ee obtainable, see Readily obtainable fair market 
value 


resource output acquired from Crown, 69(9) 
resource output disposed of to Crown, 69(8) 
share 

¢ disposed of on death, 70(5.3) 

e foreign affiliate, of, ITAR 26(11.1), (11.2) 
ee that is not capital property, 112(4.1) 

¢ transfer at, to spouse or minor, 74.5(1) 

e trust, capital interest in, 107.4(4) 

ee held as inventory, 107(1.2) 

¢ trust for benefit of spouse, 70(8)(a) 


e undivided interest in property transferred by tax 
debtor, 160(3.1) 


e \V-day election, Reg. 4700, Reg. Sch. VII 

‘Fairness package” (1991) . 

© late elections; 220(3.2)—(3.7) 

* notice of objection 

ee filing deadline, 165(1) 

ee form of, 165(2) | 

e reassessments after normal reassessment period, 
152(4.2), 164(1.5) 

¢ waiver of penalty and interest, 220(3.1) 

False statement 

¢ defined, for third-party penalty, 163.2(1) 

* omission 

oo" “ofience,- 25901), (1.1) 

e* penalty, 163(2) 

third parties, 163.2 

Family allowances, see Child Tax Benefit 


Family farm corporation/partnership 

e farm property leased to 

ee transfer of, 70(9.8) 

e interest in partnership, defined, 70(10)“‘interest in a 
family farm partherstip? 110.6(1) 

¢ share of capital stock of corporation, defined, 
70(10)“share of the capital stock of a family farm 
corporation” 110.6(1) 

¢ transfer of, 70(9.2), (9.3) 


ee inter vivos, 73(4) 


Family law, see Province: laws of; Spouse 
Family Orders and Agreements Enforcement 
Assistance Act 


¢ Child Tax Benefit payments not garnishable under, 
122.61(4)(e) 


¢ disclosure of taxpayer information for purposes of, 
122.64(3) 

Family Support Plan 

¢ payroll deduction reduces source withholding, Reg. 
100(3)(d) 

Farm Income Protection Act, see also Net income 

stabilization account; NISA Fund No. 2 

* payment received under, taxable, 12(1)(p) 

ee information return, Reg. 234-236 

* premium paid under, deductible, 20(1)(ff) 

Farm land, see also Farm property 

¢ addition to adjusted cost base, 53(1)(i) 

* improving, expenses deductible, 30 

* instalment on sale of, not considered payment from 
production, 12(1)(g) 


Farm loss 

¢ amalgamation, on, 87(2.1) 

¢ defined, 111(8)“farm loss” (9), 248(1) 

¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 
¢ drought, due to, see Drought region: prescribed 

¢ limitation on deductibility, 111(3) 

¢ partnership, from, 96(1) 

* reassessment, 152(6)(c) 

¢ reduction of, on debt forgiveness, 80(3)(b) 

¢ restricted, 31(1), (1.1), see also Restricted farm loss 


Farm property 

¢ disposition by partnership, 101 

¢ family farm corporation or partnership, transfer of, 
70(9.2) 

* investment tax credit, 127(9)“qualified 
property”’(c)(i1) 


e leased, transfer of, 70(9.8) 

¢ qualified 

*¢ capital gains exemption, | 10.6(2) 

ee defined, 110.6(1) 

¢ transfer of 

e ¢ from spouse’s trust, to children, 70(9.1) 
ee inter vivos, to child, 73(3) 

eee reserve; 44(1.1) 

ee to farmer’s child, ITAR 26(18), (19) 
eee on death, 70(9) 


to parent, 70(9.6) 
Farm quota 
e capital gains exemption, 110.6(1)“qualified farm 
property’’(d) 
Farm risks 
e insurance of, 149(1)(t), 149(4.1) 
Farm support payments, see also Farm Income 
Protection Act 
¢ defined, Reg. 234(2) 
¢ information slips for payments under, Reg. 234-236 
Farmer 
¢ capital gain 
ee principal residence, exclusion of, 40(2)(c) 
¢ cash method of computing income, 28(1) 
payment of tax, 155 
payments to, income, 12(1)(p) 
property transferred by, to child, 70(9) 
transfer of farm property by, to child 
e inter vivos, 73(3) 
Farming 
business 
cash-base method of calculation, 28 
ceasing to carry on, 28(4), (4.1) 
expenses deductible, 30 
inventory 
acquisition of, 28(1.1) 
valuation of, 28(1.2), (1.3), Reg. 1802 
losses, deduction for 
* adjustment to cost base of land, 53(1)(), 111(6) 
partnership, disposition of land used in, 101, 
111(7) 
ee prepaid expenses, 28(1)(e), (e.1) 
° panacen Wheat Board participation certificate, 
capital cost allowances, Reg. Part XVII 
crop insurance, see. Farm Income Protection Act 
defined, 248(1) 
drought, sales during, see Drought region: prescribed 
farm loss, defined, 111(8) 
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Farming (cont'd) 
income deferred from destruction of livestock, 80.3 
inventory 
acquisition of, 28(1.1) 
amalgamation, on, 87(2)(b) 
transfer to corporation, 85(1)(c.2) 
valuation of, 28(1.2), (1.3), Reg. 1802 
winding-up, on, 88(1.6) 
losses, deduction for, 31 
reduction in basic herd, 29(2) 
¢ election re, 29(1) 
restricted farm loss, see Restricted farm loss 
stabilization payments and fees, 12(1)(p), 20(1)(ff) 
Fax machine 
¢ capital cost allowance, Reg. 1101(S5p), Reg. Sch. 
|B bs el engl) 6 
Feasibility study 
* re investigation of site, deductible, 20(1)(dd) 
Federal body 
¢ defined, Reg. 237(1) 
Federal Court 
e defined, Federal Courts Act s. 4 
¢ registration of certificate re amount payable, 223(3) 
ee« charge on land, 223(5), (6) 
Federal Court of Appeal 
¢ appeal to, 172(3), 180; ITAR 62 
*¢ documents to be transferred, 176 
ee refusal or revocation of registration re, 180 
e defined, Federal Courts Act s. 3 
¢ proceedings in camera, 179 
Federal Crown corporation, see Crown corporation 
Federal government, see Government 
Federal-Provincial Fiscal Arrangements and 
Established Programs Financing Act 
¢ agreement under, 228 
Federal Republic of Germany 
* compensation paid by, exempt, 81(1)(g) 
Federal sales tax 
e refund of, taxable, 12(1)(x)(iv) 
Federal sales tax credit, see also Goods and services 
tax (GST) 
Feeding oneself 
e defined, 118.4(1)(e) 
* impairment with respect to 
°¢ certification by occupational therapist or physician 
eee for disability credit, 118.3(1)(a.2)(i1i) 
eee for education credit, 118.6(3)(b)(ii1) 
°¢ eligibility for disability credit, 118.4(1)(c)Gi) 
Fees 
¢ directors, 6(1)(c) 
e included in income, 6(1)(c) 
* investment counsel, 20(1)(bb) 
e share transfer, deduction for, 20(1)(g) 
¢ withholding tax, 153(1)(g) 
Fees for an individual’s tuition 
¢ defined, 118.5(3) 
Fellowship, see Scholarship 
Fence 
* capital cost allowance for, Reg. Sch. II:Cl. 6 
* in amusement park, CCA, Reg. Sch. II:Cl. 37 
Fibre optic cable 
* capital cost allowance, Reg. Sch. II:Cl. 42 
** supporting equipment, Reg. Sch. II:Cl. 3(1) 


Fiduciary, see Legal representative; Trustee 

Field processing, see Canadian field processing 
Fifth Supplement, see Revised Statutes of Canada, 
1985 (Sth Supp.) 

Figueroa case responded to, 127(3.3) 


Filing deadlines, see also Deadlines 


* agreement to transfer forgiven amount. (debt 
forgiveness rules), 80.04(6)(a), 80.04(7) 


¢ annual returns, 150(1) 

¢ claims for SR&ED 

e¢ deductions, 37(1), (8) 

** investment tax credits, 127(9)“‘investment tax 
credit”(m) 


* designation to flow out capital gains from trust, 
104(21)-(21.03) 


¢ discontinued business, Reg. 205(2) 

¢ election to trigger capital gains exemption, 110.6(24) 
*¢ revocation or amendment, |10.6(25), (27) 

° pet on Sunday or holiday, /nterpretation Act s. 


¢ extension by Minister, 220(3) 

¢ information returns (T4, etc.), Reg. 205(1) 

ee distribution from foreign trusts, 233.5(1) 

ee foreign affiliates, 233.4(4) 

e« foreign property, 233.3(3) 

ee seein to non-residents, Reg. 202(7), (8), 

03(2) 

e¢ registered pension plan, Reg. 8409 

ee transfer of property to foreign trust, 233.2(4) 

¢ interest offset applications, 161.1(3)(c) 

* investment tax credit claims, 127(9)“investment tax 
credit”’(m) 

e preferred beneficiary election, 104(14)-(14.02) 


° scientific research claims, 37(11), 127(9)“investment 
tax credit’(m) 


* section 85 rollover, 85(6), (7) 

e tax returns, 150(1) 

Filing-due date, 150(1) 

e defined, 248(1) 

Filing electronically, see Electronic filing 

Film, see Motion picture film 

Film agency 

¢ prescribed person for Canadian film/video tax credit, 
Reg. 1106(7) 

Film credit, see Canadian film or video tax credit; 

Film or video production services credit 

Film or video production services credit, 125.5, see 

also Canadian film or video tax credit 

¢ amalgamation of corporations, 87(2)(j.94) 

¢ refund of credit before assessment, 164(1)(a)(ii) 

¢ refundable credit, 125.5(3) 

e revocation of certificate, 125.5(6) 

Film property 

¢ defined, for minimum tax purposes, 127.52(3) 

Filter 

¢ air or water, medical expense credit, Reg. 5700(c.1) 


Finance comfort letters, see Table of Comfort Letters 


Financial aid, see Assistance/government assistance; 
Reimbursement 

Financial difficulty (taxpayer in) 

¢ debt forgiveness reserve for insolvent corporation, 


61.3 


* replacement obligations, exemption from non-resident 
withholding tax, 212(3) 
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Financial difficulty (taxpayer in) (cont’d) 
* share, 248(1)“term preferred share’(e), see also 
Distress preferred share 


¢ small business bond, 15.2 
¢ small business development bond, 15.1 
Financial institution, see also Bank; Insurance 


corporation; Investment dealer; Moneylender; Restricted 
financial institution 


* amalgamation of, 87(2)(g.2) 
bad debt deduction, 20(1)(p)(ii) 
becoming, 142.6(1)(a), (b) 
ceasing to be, 142.6(1)(a), (c) 


debt obligation owned by, see Specified debt 
obligation 


¢ defined 

for charitable donations, 118.1(20) 

for financial institutions capital tax, 190(1) 

for insurance corporations, Reg. 2400(1) 

for Large Corporations Tax, 181(1) | 

ee for mark-to-market rules, 142.2(1) 

ee for stop-loss rules, 112(6)(c), 142.2(1) 

_*e re disposition by financial institutions, Reg. 
9200(1) 

dividends received by 

ee mark-to-market property, 112(5)—(5.2) 

¢ ineligible for election to treat Canadian securities as 
capital property, 39(5)(b) 

e interference with remittance of tax, 227(5.2)-(5.4) 
(draft) 


¢ mark-to-market property, see Mark-to-market 
property; Specified debt obligation 


* non-resident, see Non-resident: financial institution 

oMPane lo tax, bol. 

e Part VI tax, 190.1-190.211 | 

ee administrative provisions, 190.2—-190.211 

¢¢ calculation of, 190.1—190.15 

I GS AF Ci, 0) Ghat whem Bed | 

e« deductible in computing branch tax liability, 

219(1)(h)() 
unused, reassessment re, 152(6)(e) 

instalments, 157(1), (2) 

life insurers, temporary tax on, 190.1(1.1) 

rates, 190.1(1) 

short taxation year, 190.1(2) 

prescribed, see also International banking centre 

¢ for financial institutions capital tax, Reg. 8604 

¢ for foreign affiliate rules, 95(2)(a.3), 
95(2.5)“specified deposit” Reg. 7900 

ee for foreign currency deposits, no withholding tax, 
212(1)(b)Gii)(D), Reg. 7900 

ee return and information return by, 212(18) 

remittance of tax through, 229 [repealed] 

* by large employers, required, 153(1), Reg. 110 

reserve for doubtful debts, 20(1)(1)(@i) 

restricted, see also Restricted financial institution 

¢ election by mutual fund/investment corporation to 
not be, 131(10) 

* receiving dividends on taxable RFI shares 

ee information return, 187.5 

ee partnerships, 187.4 

ee tax payable, 187.3(1) 

ee time of acquisition of share, 187.3(2) 

software development by, no R&D credits, 

248(1)“‘scientific research and experimental 

development” 

* specified 

ee defined, 248(1) 


e dividends received by, 112(2.1), (2.2) 
* guarantee agreement re shares, | 12(2.2)—(2.22) 
e related corporations, 248(14) 
superficial loss of, 18(13)-(16), 142.6(7) 
¢ windup of, see Winding-up: financial institution 
Financial intermediary corporation, defined, 191(1) 
Financially dependent child or grandchild, see Child: 
financially dependent 
Financing fees 
¢ deduction for, 20(1)(e), (e.1) 
¢ election to capitalize, 21 


Financing lease, see Direct financing lease 

Financial statements 

¢ defined, for foreign investment entity rules, 94.1(1) 

Financing subsidy 

¢ provided by employer, taxable, 6(23) 

Fine, see Offences 

Finland, see also Foreign government 

e stock exchange recognized, Reg. 3201(t) 

Fire alarm indicator 

¢ visual, for the hearing impaired, medical expense 
credit, Reg. 5700(q. 1) 

Fire fighter 

¢ maximum pension accrual rate, Reg. 8503(3)(g)(i) 


¢ vehicle of, deemed not to be automobile, 
248(1)“automobile’’(b.1) 


¢ volunteer, employment income exemption, 81(4) 


First Nations Tax, see also Indians 

e federal credit for, 120(2.2) 

e instalments, 156.1(1)“net tax owing”(b)B, E, F, 
156.1(1.3) 

First-term shared-use-equipment, for R&D 

investment tax credit 

¢ defined, 127(9) 

First-year rule, depreciable property, Reg. 

1100(2)-(2.4) 

Fiscal period 

e business, of, 11(2) 

¢ change of control, on, 249(4)(d) 

¢ deemed end.on emigration, 128.1(4)(a.1) 

¢ defined, 249.1 

ee of partnership, 249(2)(b) 

e election for non-calendar year, 249.1(4), (5) 


° apna income inclusion where election made, 
e late filing, Reg. 600(b.1) 
election on termination of proprietorship, 25 
member of terminated partnership 
¢ election re, 99(2)-(4) 
qualifying, defined, 34.2(1) 
reference to, 249(2), (3) 
Fisherman 
¢ defined, Reg: 105.1(1) 
Fishing 
¢ business 
ee cash method, 28(1) 
ee loss from, constitutes farm loss, 111(8)“‘farm 
loss” A(a)() 
¢ cod compensation, see compensation programs 
(below) 
* compensation programs 
ee ayments received under, taxable, 56(1)(a)(vi), 
eg. Sa02(c) 
withholding of tax at source, 153(1)(m), Reg. 
5502(c) 
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Fishing (cont'd) 
*¢ repayment of benefits, deductible, 60(n)(1i.1) 


¢ defined, 248(1) 

* expedition, by CCRA, 231.2(3) 

* income from 

ee election re source deductions, Reg. 105.1 

¢¢ instalments and payment of balance, 155 

* insurer exempt, 149(1)(t) 

¢ not eligible for manufacturing & processing credit, 

iphsiieyigteamiereinsin or processing’’(a) 

* property 

** investment tax credit, 127(9)“qualified 
property’’(c)(i1) 

** owned since before 1972, capital cost allowance, 
Reg. 1700-1704 

ee when available for use, 13(27)(g) 

¢ vessel 

*e¢ capital cost allowance, Reg. 1100(1)(@), 1101(2a), 
Reg. Sch. II:Cl. 7 


ee leased to controlled corporation, investment tax 
credit, 127(9)“qualified property’’(d)(iv) 

Fishing expedition, 231.2(3) 

Fixed-dividend share 

¢ interest paid on money borrowed to purchase, 
20(1)(qq) 

Fixed payment obligation 

¢ defined, Reg. 9100 

Flared gas, see Solution gas 

Flat benefit provision (of pension plan) 

¢ defined, Reg. 8300(1) 

Flow-through 


* adjusted cost base of option, to share, partnership 
interest or trust.interest, 49(3.01) 


¢ Canadian development expense, to shareholder, 
66(12.62) 


¢ Canadian exploration expense, to shareholder, 
66(12.6) 


¢ Canadian oil and gas property expense, to 
shareholder, 66(12.64) 


corporate income to shareholder, see Integration 

corporation’s capital gain, untaxed portion, 83(2) 

death benefit, through trust or estate, 104(28) 

entity, see Flow-through entity 

intercorporate dividends, 82(1)(a)(ii)(A), 112(1) 

investment tax credits on windup, 88(1)(e.3) 
paid-up capital deficiency, on conversion of shares, 

F1(3), 86(3.1) 

¢ partnership income to partner, 96(1) 

ee limited to amount at risk, 96(2.1)—-(2.7) 


¢ qualifying environmental trust income to beneficiary, 
107.3(1) 


shares, see Flow-through shares 

trust capital gains to beneficiary, 104(21) 

trust income to preferred beneficiary, 104(14) 
trust pension benefits to beneficiary, 104(27) 
Flow-through entity (re capital gains exemption) 
* adjusted cost base, addition to 

° after 2004, 53(1)(p) 

° before 2005, 53(1)(r) 

¢ amalgamation of, 87(2)(bb.1) 
¢ defined, 39.1(1) 


distribution of property to beneficiary, 107(2.2) 
reduction in capital gain, 39.1(2)-(6) 
sale of interest in, 39.1(7) 

Flow-through mining expenditure 

* defined, 127(9) 


ee reduction for assistance received, 127(11.1)(c.2) 


* investment tax credit for, 127(5)(a)(), 
pa OE Me eee tax credit’(a.2) 


yforward or carryback, 127(9)“investment tax 
it it”’(c) 
* reduces CCEE, 66.1(1)“cumulative Canadian 
exploration expense”L 
Flow-through shares, 66(12.6)—(12.75) 
amalgamation, effect of, 87(4.4) 
cost of, 66.3(3) 
defined, 66(15), 248(1) 
information return, Reg. 228 
interest on renunciation for previous year, 211.91(1) 
minimum tax, 127.52(1)(e), (e.1) 
oo exploration expenses in first 60 days of year, 
not “tax shelter’, 237.1(1) 
one-year look-back rule, 66(12.66)(a.1), 211.91 
paid-up capital, 66.3(4) 
prescribed, Reg. 6202.1 
renunciation, 66(12.6), (12.62), (12.64) 


° camera development expenses, 66(12.601), 
(12.62) 


** conversion to CEE, 66(12.601), (12.602) 

¢ Canadian exploration expenses, 66(12.6) 

* Canadian oil and gas property expenses, 66(12.64) 
* expenses in first 60 days of the year, 66(12.66) 
¢ member of partnership, by, 66(19) 

* mining properties excluded, 66(12.62)(b.1) 

e restrictions, 66(12.67), (12.71), (19) 

selling instrument 

e defined, 66(15) 

e filing of, 66(12.68) 

¢ late filing, 66(12.74), (12.75) 

Fluctuations in currency, see Foreign exchange 


Fondaction 

* prescribed as labour-sponsored venture capital © 
corporation, Reg. 6700(f), 6701(g) 

Food, see also Entertainment expenses (and meals); 

Meals 

¢ delivered after the end of the year, reserve for, 20(6) 

Football players, see Athlete 

Foreclosure, see Surrender: of property to creditor 

Foreign accrual property income, see.also Foreign 

affiliate 

* currency hedging, 95(2)(g.01) 

¢ defined, 95(1), 95(2), 248(1) 

¢ definitions, 95(1), (4) 

¢ foreign affiliate purchasing goods for use in CAfada, 
95(2)(a.1) 

¢ fresh start rule, 95(2)(k) 

e included in income, 91(1) 


¢ included in income of non-resident trust, 94(1)(c) [to 
be repealed] 


insurance of risks in Canada, 95(2)(a.2) 

internal disposition 

¢ suspended gain, 95(2)(f.3)-(f.9) 

ee share of another foreign affiliate, 
95(2)(c.1)—(c.6) 

¢ suspended loss, 95(2)(h)—(h.5) 

loss carryback, 152(6.1), Reg. 5903(1) 

loss carryforward, Reg. 5903(1) 

partnerships and trusts, 95(3.6) 

rollover to specified purchaser, 95(2)(e.3)—(e.6) 

suspended gain on internal disposition 

¢ by FA of another FA, 95(2)(c.1)-(c.6) 
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Foreign accrual property income (cont’d) 
ee of Sevan eon property, 95(2)(f.3)-(£.9) 
* trusts, 94(4) [to be repealed] 
Foreign accrual tax 
¢ deduction from income, 91(4) 
¢ defined, 95(1) 
Foreign affiliate, see also Controlled foreign affiliate; 
Foreign accrual property income 
* active business income, 95(2)(a), Reg. 5907(2)-(2.6) 
* acquisition of shares of 
e¢ from partnership, 91(7) 
* assets acquired from 
¢ as consideration for settlement of debt, 80.1(5) 
¢ as dividend in kind, 80.1(4) 
¢ on winding-up, 80.1(6) 
becoming resident in Canada, 128.1(1)(d) 
benefit to shareholder from, 15(2)—-(2.6), (7) 
capital gains 
election re, Reg. 5902 
capital gains and losses, 95(2)(f) 
* currency fluctuation, from, 95(2)(g)—(g.02) 
* carrying on business in a country, Reg. 5906 
consolidated groups’ liabilities, Reg. 5907(1.1) 
controlled, defined, 95(1)‘controlled foreign affiliate 
cumulative eligible capital of, 95(2)(f£.91)(), (ii), 
95(2)(£.92) 
* currency dealings of, 95(2.3), (2.5)“indebtedness” 


¢ deductible loss, Zor este accrual property 
income” F, Reg. 590 


defined, 95(1), Pa 
definitions, Reg. 5907 
disposition of shares of 

e election re capital gains on, 93(1) 

e held by partnership, 93(1.2) 

e loss on, 93(2)—(2.3), (4) 

e share-for-share exchange, 85.1(3)-(6) 
disposition of shares of another foreign affiliate, 
95(2)(c) 

e dissolution of, 88(3), 95(2)(e), (e.1) 

¢ dividends from, 20(13), 113(1), Reg. 5900 

ee shares held by partnership, 93:1(2) 

¢ “earnings” of, defined, Reg. 5907(1) 


e 

® 

e 

e 

e 

e 
ee 
® 

e 

e 

e 

e pe) 
e 


eligible property of, cost, 95(2)(f.91)(@i) 
“excluded property” 

¢ debt related to, gain or loss on settlement of, 

95(2)(i) 

e defined, 95(1) 

“exempt earnings” 

e defined, Reg. 5907(1) 

e listed countries re, Reg. 5907(11)-(11.2) 
“exempt loss” 

e defined, Reg. 5907(1) 

e listed Fe inicien re,, Reg. 5907(11)-(11.2) 
“exempt surplus” defined, Reg. 5907(1) 

foreign accrual property income of, defined, 95(1) 
“foreign accrual tax” defined, 95(1) 

income bonds or debentures issued by, 95(5) 


income derived from indebtedness, 95(2)(a.3), 
95(2.4), (2.5)‘‘indebtedness” 

¢ income from services, 95(2)(b) 
ee “services” defined, 95(3) 

¢ information return re, 233.4 

* insurer 


* income of, 95(1)“investment business”, 95(2)(a.2) 
* subject to Canadian rules, 95(2)(k)(iv) 
* investment business of, see Investment business 


liquidation of, 95(2)(e.1) 

loan to, 17(3), 247(7) 

merger of, 87(8), (8.1), 95(2)(d), (d.1) 
“net earnings” defined, Reg. 5907(1) 
“net loss” defined, Reg. 5907(1) 

“net surplus” defined, Reg. 5907(1) 
participating percentage, Reg. 5904 
partnership interest 


adjusted cost base of, 95(2)(j) 


¢ qualifying interest in, see Qualifying interest (in 
respect of foreign affiliate) 


¢ regulations, Reg. Part LIX 

“relevant cost base” of property, 95(4) 
“relevant tax factor” defined, 95(1) 

¢ reporting requirements, 233.4 

¢ residence of, Reg. 5907(11.2) 

e second affiliate, 95(2)(a)(11)(D), Reg. 5907(2.8) 
e settlement of debt, gain or loss from, 95(2)(1) 
share of 
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adjusted cost base, 92 
amalgamation, on, 87(2)(u)(1) 
amount included in income re, 91(1) 
reserve where foreign exchange restriction, 
91(2) 
disposition of, 85.1(3)-(6) 
held by partnerhip, 93(1.2) 
election re disposition, 93(1), (1.1) 
late-filed, 93(5) 
penalty, 93(6) 
special cases, 93(5.1) 
unpaid balance of penalty, 93(7) 
exempt dividends, 93(3) 
on amalgamation, 87(2)(u)(i1) 
fair market value, ITAR 26(11.1), (11.2) 
held by partnerhip, 93.1(2) 
held by subsidiary winding-up, 88(1)(d.4) 
depreciable property of, 95(2)(f.91)(iv), (v) 
issued to avoid tax, deemed not issued, 95(6)(b) 
loss limitation on disposition of, 93(2)-(4) 
participating percentage of, defined, 
95(1)“participating percentage” 


special rules, Reg. 5905 

start-up rule, for non-active business, 95(2)(k) 
stock dividends from, 95(7) 

surplus distributions 


order, Reg. 5901 


“surplus entitlement percentage” defined, 95(1) 
tax, see Foreign taxes 

“taxable earnings” defined, Reg. 5907(1) 
“taxable loss” defined, Reg. 5907(1) 

“taxable surplus” defined, Reg. 5907(1) 
taxation year, 95(1) 

taxpaying affiliates’ losses, Reg. 5907(1.2) 


third affiliate, 95(2)(a)(@1)(D), Reg. 5907(2.8) 
transitional rules re 1972, ITAR 35 

“underlying foreign tax” defined, Reg. 5907(1) 
“underlying foreign tax applicable” defined, Reg. 
SOO KGL aes 

“whole dividend” paid, Reg. 5907(1) 

windup of, distribution of property, 88(3) 
Foreign assets 

e reporting of, to CCRA, 233.3 


Foreign bank, 
¢ defined 


see also Authorized foreign bank 


re FAPI, 95(1) 
re foreign investment entities, 94.1(1) 
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Foreign bank (cont’d) 

** re international banking centre, 33.1(1) 

* exempt from foreign investment entity rules, 
94.1(1)“exempt business”(a) [proposed] 

¢ fund deposited with, reporting requirement, 233.3 

Foreign-based information or document 

¢ defined, 231.6(1) 

* requirement to provide, 231.6(2) 

** consequence of non-compliance or incomplete 

compliance, 231.6(8) 


*¢ notice of, 231.6(3) 

ee review of, 231.6(4)-(6) 

*¢ time during review not to count, 231.6(7) 

* tax shelter investment, effect on, 143.2(13), (14) 


Foreign broadcasting undertaking 

¢ defined, 19.1(4) 

* no deduction for advertisement broadcast to Canadian 
market by, 19.1(1) 

Foreign business 

¢ defined, for FAPI rules, 95(2)(k) 

Foreign business corporation 

¢ deemed resident in Canada, 250(4)(b) 

¢ defined, 213(3) 

¢ no withholding tax on dividend from, 213(1) 


Foreign corporation, see Foreign affiliate; Non- 
resident 


Foreign country, see Foreign government; Foreign 

investment entity; Prescribed countries 

Foreign currency, see also Foreign exchange 

¢ defined, 248(1) 

Foreign exchange, see also Foreign currency 

e adjustment, re specified debt obligation, Reg. 9104 

¢ calculation of income where foreign assets 
expropriated, 80.1(8) 

e debt obligation denominated in 

e¢ application of debt forgiveness rules, 80(2)(k), 


80.01(11) 

e « assumed by non-resident in Canadian business, 
76.1(2) 

ee rm by non-resident from Canadian business, 


ee surrender of property to creditor, calculation of 
proceeds, 79(7) 

¢ fluctuations in 

ee capital gain or loss, 39(2) 

e¢ debt parking and statute-barred debt rules to be 
ignored, 80.01(11) 

ee foreign affiliate’s capital gain or loss from, 
95(2)(g)(g.02) 

** ignored in determining employee stock option 
deduction, 110(1)(d)(qu) 


*e¢ loan or lending asset, 248(1)“amortized cost’(c.1), 
(f.1) 

*¢ specified debt obligation of financial institution, 
142.4(1)‘‘tax basis’’(f), (0) 

* income in blocked currency, waiver of interest on 

tax, 161(6) 

¢ restriction, reserve where, 91(2), (3) 

Foreign exploration and development expenses, see 

also Exploration and development expenses; Resource 

expenses 


* borrowed money 

*¢ capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 

* country-by-country allocation, 66(4.1), (4.2) 
* « successor rules, 66.7(2.1), (2.2) 

¢ deduction for, 66(4) 


¢ short taxation year, 66(13.1) 
defined, 66(15) 
individual ceasing to be resident in Canada, 66(4.3) 
limitation, 66(12.4) 
reduction of, on debt forgiveness, 80(8)(e) 
e short taxation year, 66(13.1) 


* specified, see Specified foreign exploration and 
evelopment expense 


* successor corporation, rules, 66.7(2) 

¢¢ application, 66.6(1) 

¢ where change in control, 66(11), (11.3) 

Foreign government, see also United States 

¢ bonds of, eligible for RRSP investment, Reg. 
4900(1)(0) 

¢ bribery of officials non-deductible, 67.5 


¢ diplomats, exempt, 149(1)(a), Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VIII 


¢ employees of, exempt, 149(1)(a), Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XIX, 
XXVIUI 


* expropriation by, 80.1 
¢ social security plan of, excluded from RCA, Reg. 
6802(g) 

¢ specified debt obligation of 

ee excluded from mark-to-market rules, 
142.2(1)“mark-to-market property’’(e) 

¢* owned by bank as specified debt obligation, 
142.6(4)(a)(ii) 

¢ stock exchanges recognized, Reg. 3201 

¢ tax paid to, see Foreign tax credit; Foreign taxes 

Foreign immigration trust , see Immigration trust 

Foreign income, see also Foreign accrual property 

income 

e Canadian resident, generally taxable, 3(a) 

¢ employment, tax credit for, 122.3 


* foreign affiliate, of, see Foreign accrual property 
income 


* non-resident, not taxable, 115(1) 
¢ taxed by foreign country, see Foreign tax credit 


Foreign insurance policy, 94.2(10) 


Foreign insurance subsidiary 

¢ defined, Reg. 8605(4) 

Foreign investment entity, 94.1-94.3 

¢ accrual rules, 94.1 [proposed] 

¢ capital dividend account, effect on, 94.2(19) — 

¢ deferral amount, see Deferral amount 

¢ defined, 94.1(1) [proposed], 94.1(2)(q), 248(1) 
[proposed] 

¢ demand for information, 94.1(2)(p)—(r), 94.2(2)(e) 

e double taxation prevented, 94.4(2) 

¢ foreign insurance policies, 94.2(10), (11) 

e fresh-start rules 

¢ change in status of entity, 94.2(15), (17) 

* emigration of taxpayer, , 94.2(16) 

interest in 

¢ addition to adjusted cost base, 53(1)(m.1) 

¢ amalgamation of holder, 87(2)(j.95) 

e reduction in adjusted cost base, 53(2)(w) 

mark to market rules, 94.2 

¢ ordering rule, 94.2(2)(a) 

* partnership owning interest in, 96(1)(d)(iii) 

¢ tracked interests, 94.2(9) 

*e¢ application to FAPI, 91(1) 

Foreign investment income 

¢ defined, 129(4) 
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Foreign investment income (cont'd) 
° ae to private corporation in respect of, 129(1), 
“Foreign merger” defined, 87(8.1) 


Foreign Missions and International Organizations Act 

¢ employment income from international organization, 
tax credit, 126(3) 

Foreign mutual fund trust 


* exemption from reporting requirement, 
233.2(1)“exempt trust’(c) 


* reporting requirement, 233.3 

Foreign non-profit organization 

¢ defined, Reg. 6804(1) 

Foreign oil and gas business 

e defined, 126(7) 

e foreign tax credit for, 126(5) 

Foreign plan (pension plan) 

¢ contributions made to, Reg. 6804(4)-(6) 

e defined, Reg. 6804(1), 8308.1(1) 

¢ electing employer with respect to, Reg. 6804(2), (3) 

e¢ PSPA of, Reg. 8308.1(5), (6) 

ee information return, Reg. 8402(2) 

* pension adjustment, prescribed amount, Reg. 8308.2 

* pension credit of, Reg. 8308.1(2)-(4) 

Foreign policy loan 

¢ defined, Reg. 2400(1) 

Foreign property, 206, Reg. Part L, see also Foreign 

reporting requirements 

* acquired by certain trusts, tax re, 205-207 

* acquired in non-arm’s length transaction 

ee« consideration deemed to be fair market value, 
206(4) 

ee on qualifying disposition to trust, 107.4(3)(c) 

¢ deferred income plans, Reg. 5000 

e defined, 206(1), Reg. SO00(7) 

¢ held in certain trusts, Reg. 5000 

e information return, Reg. 221 


e¢ by corporation claiming not to be (for RRSP etc. 
investments), Reg. 222 


ee investments in foreign property, 233.3 

e limit on percentage to be held by. RRSP or RRIF, 
206(2)(b) 

limited partnership interest, Reg. 5000(1.3)-(1.6) 
sale of, expropriation assets for, 80.1 

security becoming, due to reorganization, 206(3.1) 
substantial Canadian presence rule, 206(1.1)(d) 
Foreign reporting requirements, 233.1—233.7 

¢ foreign affiliates, 233.4 

¢ foreign property, 233.3 

¢ foreign trusts 

ee distributions from, 233.5 

ee indebtedness to, 233.5 


¢ transfer of property to, 233.3 
transactions with related non-residents, 233.1 

Foreign resource expenses 
e defined, 66.21(1) 
¢ reduction of, on change of control, 66.7(13) 
¢ specified amount of, for successor rules, 66.7(13.2) 
¢ successor of, 66.7(2.3), (13.1) 
Foreign resource income 
¢ defined, 66.21(1) 
Foreign resource loss 
¢ defined, 66.21(1) 


Foreign resource pool expense 


¢ deduction against taxable income earned in Canada, 
115(4.1) 


¢ defined, 248(1) 

Foreign resource property 
¢ acquisition of, rules, 66.7(8) 

* amount designated re 

ee “outlay” or “expense”, 66(15) 

¢ defined, 66(15), 248(1) 

¢ disposal of, effect on successor rules, 66.7(15) 
¢ disposition of, 59(1) 

ee by partnership, 59(1.1) 

ee no capital gain, 39(1)(a)(i.1) 

ee no capital loss, 39(1)(b)(ii) 

ee successor rules, 66.7(15.1) 


“eligible property” for transfer to corporation by 
shareholder, 85(1.1)(d) 


¢ eligibility for section 85 rollover, 85(1.11)(a) 
e in respect of a country, defined, 248(1) 
* mnon-successor acquisitions, 66.7(16) 
¢ original owner, defined, 66(15) 
¢ predecessor owner, defined, 66(15) 
¢ proceeds of disposition, 59(1) 
¢ production from, defined, 66(15)‘‘production” 
* reserve amount, defined, 66(15) 
¢ rules for trusts, 104(5.2) 

* seizure of, exception to creditor rules, 79.1(2.1) 

* successor rules, 66.7(15) 

Foreign retirement arrangement 

¢ amount credited to, exempt, 81(1)(r) 

¢ benefit to trust, flow-through to beneficiary, 104(27) 
¢ defined, 248(1), Reg. 6803 

¢ eligible amount, 60.01 | 


emigration of retiree, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(x) 


¢ excluded from non-resident trust rules, 94(1)(b)G)(E) 
[to be repealed], 94(1)“exempt foreign trust’(e) 
[proposed] 

e excluded from reporting requirements, 
233.2(1)“exempt trust”(a), 233.3(1)“specified foreign 
property’(n), 233.5(2)(a) 

¢ excluded from various trust rules, 108(1)‘‘trust’’(a) 

* income earned in account, exempt, 81(1)(r) 

e Individual Retirement Account (U.S.), Reg. 6803 

e lump-sum transfer, 60(j)(i), 60.01 

° payment out of 

ee eligible for transfer to RRSP, 60()(ii), 60.01 

ee included in income, 56(1)(a)(i)(C.1) 

e prescribed plan or arrangement, Reg. 6803 

Foreign service 

e for registered pension plan 

e¢ determination of provisional PSPA, Reg. 8303(10) 

e¢ eligibility, 8503(3)(a)(vi1) 

Foreign share 

° rollover on exchange for foreign share, 85.1(5), (6) 

Foreign spin-off, 86.1 

e foreign accrual property income, 95(2)(g.2) 

* prescribed distribution, Reg. 5600 

Foreign stock exchange index units 

¢ prescribed distribution, Reg. 5600 

° quate for deferred income plans, Reg. 

900(1)(n.1) 

Foreign stock exchanges, Reg. 3201 

Foreign tax credit, 126 

¢ addition to taxable income in respect of, 110.5 
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Foreign tax credit (cont'd) 
* change in, reassessment within 6 years, 152(4)(b) (iii) 


¢ deduction for specified capital gains, and, 126(5.1) 

¢ deduction from income, 20(11), (12), (12.1), 91(4) 

¢ deduction from Part I.1 surtax, 180.1(1.1) 

¢ deduction from tax, 126 

ee additions for, 110.5 

¢* calculated separately for ad foreign country, 
126(6) 
definitions, 126(7) 
emigrant, 126(2.21) 
non-resident, re pre-Oct/96 disposition, 126(2.2) 
trust with non-resident beneficiary, 126(2.22) 

deemed tax on income or profits, 126(5) 

definitions, 126(7) 

employees profit sharing plan, deduction, 144(8.1) 

foreign oil and gas levies, 126(5) 

former resident, 126(2.21) 

¢ trust beneficiary, 126(2.22) 

minimum tax, 127.54 

no economic profit, 20(12.1), 126(4.1) 

non-business income tax, 20(12) 

not deductible by life insurer, 138(5.1), (8) 

overseas employment tax credit and, choice between, 

126(1)(b)() 

payable, adjustment, 161(6.1) 

portion of foreign tax excluded, 126(4) 

profit not material, 20(12.1), 126(4.1) 

short-term securities acquisitions, 126(4.2), (4.3) 

special, for minimum tax purposes, 127.54 

tax deemed income or profits tax, 126(5) 

trust, deduction for, 104(22)—(22.4) 


U.S. estate taxes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIX B:6, (7) 


* unused 

°¢* carryover on amalgamation, 87(2)(z) 

ee defined, 126(7)“unused foreign tax credit” 

ee aipP es of tax as consequence of, 164(5), 

*¢ reassessment, 152(6)(c.1) 

ee jules ‘te, 126(2:3) 

Foreign taxes 

e additional, or reimbursement of 

e¢ reassessment within 6 years, 152(4)(b)(iv) 

¢ credit for, see Foreign tax credit 

¢ deduction for, 20(11), (12), (12.1) 

Foreign trust, see Offshore trust; Trust (or estate): non- 

resident 

Foreign vendor 

* capital gain strip where gain exempted by treaty, 
55( Bal \(b) peace _ i f 4 

Forfeited amount 

¢ defined, 147(1), Reg. 8500(1) 

Forfeiture 

¢ under deferred profit sharing plan, 201 

Forgiven amount (re settlement of debt) 


* deemed where amount designated following debt 
forgiveness, 80.03(7)(b)(ii) 


¢ defined, 6(15.1), 15(1:21), 80(1), 80.01(1), 
80.03(1)(a), 80.04(1) 


¢ transfer of, under agreement, 80.04(4) 
Forgiveness of debt, see Debt forgiveness 
Form(s) 


¢ prescribed or authorized 
*¢ defined, 248(1)“prescribed” 


*¢ deviations acceptable, Interpretation Act s. 32 
*¢ proof of, 244(16) 
¢ waiver of requirement to file, 220(3.1) 


Former Act (pre-1972), references to 

¢ defined, ITAR 8 

° pare 11(1)(a), capital cost allowance, ITAR 

0(5)(b)(ii), 58(5) 

¢ paras. 11( OES: (h), (i), pension plan contributions, 
ITAR 65(2)(b) 

subsec. 17(1), inadequate considerations, ITAR 32 

subsec. 20(6), deemed capital cost, ITAR 20(5)(a)(ii) 

subsec. 67(1), personal corporations, ITAR 57(9)(b) 

s. 68, personal corporations, ITAR 57(11) 


subsec. 79B(5), registered retirement savings plans, 
ITAR 65(2)(c) 


e subsec. 79C(7), deferred profit sharing plans, ITAR 
65(2)(d) 


s. 851, amalgamations, ITAR 34(7), 40(6)(a)G) 
subsecs. 851(1), (2), amalgamations, ITAR 34(1) 
Part II, tax on undistributed income, ITAR 66(1), (2) 
oe IID, special refundable tax, ITAR 67(1), (2), (4), 
Part IV 
* continued in force, ITAR 14 
e references to, how construed, ITAR 16 
Part VIII 
* continued in force, ITAR 15 
e references to, how construed, ITAR 16 
Former business property 
¢ amalgamation, effect of, 87(2)(1.3) 
e defined, 248(1) 
¢ disposition of, 44(1), (6) 
Former employee 
° aaa received from employer, whether taxable, 
¢ stock option agreement, taxable benefit, 7(4) 
Former limited-recourse indebtedness (tax shelter 
investment) 
e defined, 143.2(10) 
Former property, see also Exchanges of property; 
Former business property 
¢ defined, 13(4), 44(1) 
Former resident, see also Ceasing to be resident in 
Canada 


¢ credit for tax paid on uEteep a where stop- -loss rule 
applies, 119 


¢ foreign tax credit, 126(2. 21), (2322) 

¢ returning to Canada, 128.1(6), (7) 

¢ stop-loss credit, 119 

Former spouse, defined, 252(3) 

Formulas 

* negative amounts in, 257 

Forward averaging, see also Averaging of income; 
Income-averaging annuity contract 

¢ addition to tax, 120.1(2) [repealed] 

¢ election, 110.4(2) [repealed] 

Fossil fuel 

¢ defined, Reg. 1104(13) 

Fossilized shellfish, see Ammonite gemstone 
Foster child 

* payment relating to, exempt, 81(1)(h) 
Foundation, see Charitable foundation; Private 
foundation; Public foundation 

Fractional share 

¢ cash received for by trust, 107.4(2.1) 
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Fractional share (cont’d) 

e is a share, 248(1)“‘share” 

France, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(c) » 
* universities, gifts to, Reg. Sch. VIII s. 3 
Franchise 


* capital cost allowance, Reg. 1100(1)(c), Reg. Sch. 
I:Cl. 14 


¢ payment to U.S. resident on connection. with, 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XII:3(c) 


e relationship not considered control, 256(5.1) 

* representation expenses, 13(12), 20(1)(cc), 20(9) 
Fraternal benefit society/order 

¢ exemption, 149(1)(k) 

Fraud, justification for reassessment, 152(4)(a)(i), 
152(5) 

Fraudulent conveyance 

¢ tax equivalent to provincial legislation, 160 
Freight haulage trucks and tractors 

- © capital cost allowance, Reg. Sch. II:Cl. 16(g) 
Fresh-start year 

¢ defined, for foreign investment entity rules, 94.3(1) 


Freshwater Fish Marketing Corporation, subject to 
tax, 27(2), Reg. 7100 


Friesen decision overruled, 10(1.01) 


Frontier exploration 
e allowances, Reg. 1207 
¢ prescribed area, Reg. 1215 


Frontier exploration base 

¢ defined, Reg. 1207(2) 

* expenses added to 

ee amounts receivable, portion included in income, 

59(3.3)(e) 

Fruit growing, constitutes farming, 248(1)“farming” 

Fuel tax rebate 

e 10 x inclusion, 12(1)(x.1) 

¢ abatement of prior years’ losses, 111(10), (11) 

e amalgamation, on, 87(2)(uu) 

¢ interest on prior year’s return not to be paid, 
161(7)(a)(vii) 

¢ windup, on, 88(1)(e.2) 

Full-rate taxable income 

¢ defined, 123.4(1) 

Full-time student 

¢ defined, for Lifelong Learning Plan, 146.02(1) 

Funeral or cemetery services, see also Eligible 

funeral arrangement 

¢ defined, 148.1(1) 

* provision of under eligible funeral arrangement, 
148.1(2)(b)() 

Funeral services, see also Eligible funeral 

arrangement 

¢ defined, 148.1(1) 

* provision of under eligible funeral arrangement, 
148.1(2)(b)(G) 

Fur farming, 248(1)‘‘farming” 

Furnace 

* electric or sealed combustion, medical expense credit, 
Reg. 5700(c.2) 

Furniture 

* antique, whether CCA allowed, Reg. 1102(1)(e) 

* capital cost allowance, Reg. Sch. II:Cl. 8G) 


Future obligations, see also Reserve 
¢ deduction for amount paid, 20(24) 


G 
GAAP, see Generally accepted accounting principles 
GAAR, see General anti-avoidance rule 


GSRA, see Government-sponsored retirement 
arrangement 


GST, see Goods and services tax (GST) 


GST/HST Credit, see Goods and services tax: 
refundable credit 


Gagnon case overruled, 56(12) 

Gains, see also Capital gain; Capital loss; Capital 

gains and losses 

¢ defined, for disposition of specified debt obligation, 
Reg. 9200 

Gala presentation 

e ineligible for film/video production services credit, 
Reg. 9300(g) 

Gallantry Awards Order Statute 

* amount received under, exempt, 81(1)(d) 

Gambling losses, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXII:3 

Game show 


° nce for Canadian film/video credit, Reg. 
1106(1)“excluded production” (b) 


e ineligible for film/video production services credit, 
Reg. 9300(e) 
Garnishment for taxes unpaid, 224 


e binding on federal and provincial governments, 
224(1.4) 


e enhanced, 224(1.2) 

e failure to comply with order, 224(4), (4.1) 

e prevented while objection or appeal underway, 225.1 

e salary or wages, 224(1) 

° supe garnishment priority over secured creditors, 
224(1.2) 


Garry Bowl Ltd. case overruled, 152(1.1) 
Gas, natural, see Petroleum/natural gas 


Gas manufacturing/distributing equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 1(n), Sch. 
HeCts 2d) 

Gas or oil well equipment, Reg. 1104(2), Reg. Sch. 

I:Cl. 10g) 

Gasoline expense 

¢ automobile, see Automobile: operating costs 


Gaspé Peninsula 

e defined, 127(9) 

e prescribed area, for electrical energy or steam 
processing, 127(9)“qualified property”(c.1) 

¢ prescribed designated region, 127(9)“specified 
percentage’’(a)(vi), Reg. 4607 

¢ qualified property acquired for use in, 
127(9)“specified percentage’’(a), (e) 

Gay couples, see Common-law partner 

Gemstones, see also Listed personal property 

* ammonite, see Ammonite gemstone 

General amending provision 

e of insurance policy, defined, Reg. 1408(1) 

General anti-avoidance rule, 245 

¢ application of rule, 245(2), (4) 

* avoidance transaction, defined, 245(3) 


¢ determination of amounts following assessment, 
152081 Ye 12) 
¢ determination of tax consequences, 245(5) 
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General anti-avoidance rule (cont’d) 
¢ tax benefit, defined, 245(1) 


* tax consequences, defined, 245(1) 

* transfer pricing GAAR test, 247(2)(b)(i1) 

General procedure appeals, 175 

General provisions 

¢ defined, Reg. 8006 

General-purpose electronic data-processing 

equipment 

* capital cost allowance, Reg. Sch. II:Cl. 10(f) 

¢ defined, Reg. 1104(2) 

General rate reduction percentage 

¢ defined, 123.4(1) 

Generally accepted accounting principles 

* in computing income from business or property, 9(1) 

¢ in determining adjusted equity, 20.2(2) 

¢ modified for foreign bank branches, 20.2(1)“branch 
financial statements” 

Generating electrical energy 

¢ manufacturing and processing credit, 125.1(2) 


Generating equipment 

* capital cost allowance, Reg, 1100(1)(t), (ta), Reg. 
Scho ICL LGCh Sch wit CSC otic bel 34) 
Schl IEC 2(c), sch. I:Cl 8), sch. IEC stay Scr: 
II:Cl. 9(a), Sch. I:Cl. 9(e), Sch. I:Cl. 9(f), Sch. 
I:Cl. 17 (a1), SchaAWiClw29u'Séh. T-Cllo34, (Sechi 
II:Cl. 40 

Genstar trusts 

¢ anti-avoidance rule, 104(7.1) 


Germany, see also Foreign government 

* compensation paid by, exempt, 81(1)(g) 

¢ stock exchange recognized, Reg. 3201(d) 

* universities, gifts to, Reg. Sch. VIII s. 11 
Gifting arrangement 

* constitutes tax shelter, 237.1(1)‘‘tax shelter” 
e defined, 237.1(1) 

Gifts and donations 

* art created by the donor, 118.1(7) 

¢ art flips 

ee donation valued at cost of art, 248(35)-(38) 
** no minimum $1,000 cost, 46(5) 


*¢ subject to tax shelter rules, 237.1(1)“gifting 
arrangement’, “tax shelter” 


* capital dividend account, effect on, 89(1)‘‘capital 
dividend account’’(a)(1)(A) 
capital property, of, 110.1(3), 118.1(6) 
carryback from year of death, 118.1(4) 
carryforward 
° credit, 118.1(1)‘total charitable gifts” 
¢ deduction to corporation, 110.1(1)(a) 
charitable 
* commuter’s, 118.1(9) 
* corporate, deduction for, 110.1(1)(a) 
° gus of property, limitation on fair market value, 
48(35)-(38) 
* total, 118.1(1) 
corporation, by 
amalgamation, effect of, 87(2)(v) 
capital property, 110.1(3) 
deduction for, 110.1(1) 
partnership, made by, 110.1(4) 
proof of, 110.1(2) 
winding-up, claim by parent, 88(1)(e.6) 
Crown, to, 110.1(1)(b), 118.101) 
* total, 118.1(1) 


* cultural, 110.1(1)(c), 118.101) 
¢ deduction from tax, 118.1(3) 
¢ deemed disposition at fair market value, 69(1)(b)(i1) 


* ecologically sensitive land, 110.1(1)(d), 
118.1(1)“total ecological gifts” 


°° easement, servitude or covenant, value of, 
BED L(>). 1 ES Aq) 2) 


valuation applies for capital gains purposes, 


@ee 


* gratuities, taxable as employment income, 5(1) 

° i i proceeds, direct designation, 118.1(5.1), 

¢ institutions, to, 110.1(1)(c) 

° Tues of religious order vowing perpetual poverty, 
non-qualifying security, credit disallowed, 118.1(13) 
ordering of claims for donations 

e credits, 118.1(2.1) 

¢ deductions (corporation), 110.1(1.1)(b) 
partnership, made by, 110.1(4), 118.1(8) 
proof of, required, 118.1(2) 
property, of, 69(1)(b), (c) 

e valued at cost, 248(35)-(38) 

RRSP or RRIF, direct designation, 118.1(5.3) 
reassessment, 152(6)(c) 

receipts for, Reg. 3501 

shares, publicly traded, 38(a.1) 


tax shelter, 237.1(1)“gifting arrangement’, “tax 
shelter” 


¢ total, 118.1(1) 


¢ United States charities, 118.1(9); Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX1:6 


¢ will, by, 118.1(5) 
ee pone. traded securities, reduced capital gain, 
8(a.1)(i1) 

¢ windup, on, 88(1)(e.6) 

Glasses, as medical expense, 1 18.2(2)(j) 

Global foreign expenses 

¢ defined, for resource expenses of limited partner, 
66.8(1)(a)(1)(D) 

Global foreign resource limit 

° defined, 66.21(1) 

Gluten-free food costs, medical expense credit, 

118.2(2)(r) 

Goats, 80.3(1)“breeding animals” 

Gold, see Precious metals 

Golf course, expense not allowed, 18(1)(1) 

Goods, see also Property 

* to be delivered 

*¢ amounts received for, income, 12(1)(a)(i) 

repayment of, deductible, 20(1)(m.2) 

¢ undelivered, reserve for, 20(1)(m) 

vay and services tax (GST), see also Excise Tax 
Gt 

¢ change of use, timing rule for GST liability, 248(15) 

* credit, see refundable credit (below) 

¢ defined, 248(1) 

¢ employee benefits 

ee GST included in taxable benefit, 6(7) 


e rebate included in income, 6(8) 
home 
62(3)( 

¢ input tax credit 


** deemed to be assistance, 248(16), see also 
Assistance/government assistance 


urchase, excluded from moving expenses, 
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Goods and services tax (GST) (cont’d) 

*e repaid, deemed to be reduction in assistance, 
248(18) 

e rebate 

** deemed not to be reimbursement, 8(11) 


*e deemed to be assistance, 248(16), see also 
Assistance/government assistance 


¢ included in income, 6(8), 12(1)(x) 

* reduces capital cost of property, 6(8), 13(7.1) 
refundable credit, 122.5 

e “adjusted income” defined, 122.5(1) 

¢ advance payment, 122.5(3.1), (3.2) 

¢ amount of credit, 122.5(3) 

* applied to tax liability, timing, 164(2.1) 

e determination by Minister, 152(1)(b) 

¢ “eligible individual” defined, 122.5(1) 

e limit to one per family, 122.5(5) 

* overpayment not to require interest, 160.1(1) 

e penalty for false statement, 163(2)(c.1) 


prisoners ineligible, 122.5(2)(b) 
“qualified relation” 
Crem CCIINeG, wlz275( 1) 


¢ jointly liable for repayment of excess, 
160.1(1.1) 


* repayment where excess credit paid, 160.1(1.1) 
ep, feStrictions, 122.5(2),-G) 

shareholder benefits 
¢ GST included in taxable benefit, 15(1.3) 


Goodwill, see also Eligible capital property 

e sale of, 14(1); ITAR 21 

Governing plan 

e defined, Reg. 4901(2) 

Government, see also Crown; Crown corporation 

¢ administration of income tax, see Minister (of 
National Revenue); Canada Customs and Revenue 
Agency 

* agreements 

ee for tax transfer payments (federal-provincial), 154 

ee with other countries, see Tax treaty 

* annuities 


* contracts entered into before May 26, 1932, 58(1) 
* contracts entered into from May 25, 1932 to June 
25, 1940, 58(2) 
assistance, see Assistance/government assistance 
bonds (and similar obligations) 
e Canada Savings Bonds, cash bonus, 12.1 
e “investment property” for deposit insurance 
corporation, 137.1(5)“qualified expenditure” 
e issued at a discount, 16(3) 
e no non-resident withholding tax, 212(1)(b)Gi)(C) 
bound 
¢ by deemed trust for tax withheld, 227(4.3) 
¢ by garnishment orders, 224(1.4) 
° by regulations requiring information returns, 
221(3) 
ee by withholding tax requirements, 227(11) 
* communication of confidential information to, 241(4) 
* contract payments, information return, Reg. 237 
* employees abroad, deemed resident, 250(1)(b)—(f) 
¢ foreign, see Foreign government 
¢ gifts to 


¢ by corporation, deduction, 110.1(1)(b) 
¢ by individual, credit, 118.1(1) 
grant, see also Assistance/government assistance 


* acquisition of depreciable property, towards, 
iter). Ce. 


¢¢ cost base of property acquired, 53(2)(k) 

ee energy conversion, 12(1)(u), 56(1)(s), see also 
Energy: conversion grant 

ee home insulation, 12(1)(u), 56(1)(s), see also 
Home insulation grant 

ee prescribed programs, under, 56(1)(s) 

¢ Her Majesty, defined, Interpretation Act 35(1) 

¢ international development assistance program, see 

Canadian International Development Agency 

lobbying, see Representation expenses 

obligation issued at discount by, 16(2), (3) 

officials, bribery of, no deduction, 67.5 


privatization of assets, debt qualifies for deferred 
income plans, Reg. 4900(1)(q) 
provincial, see Province 
public body performing function of, exempt, 
149(1)(c) 
reporting of contract payments, Reg. 237 
representation, see Representation expenses 
rights, transitional rules, ITAR 21 
-sponsored retirement arrangement, Reg. 8308.4 
e excluded from registered pension plan eligibility, 
Reg. 8502(m) 
ee information return, Reg: 8402.1 


* support jae ie for farmers, information slips, Reg. 
234-23 


¢ volunteer emergency worker’s allowance paid by 
ee exemption for, 81(4) 

Government of a country other than Canada 

¢ defined, for foreign tax credit, 126(6) 
Government payer 

¢ defined, Reg. 234(1) 

Government-sponsored retirement arrangement 

¢ defined, Reg. 8308.4(1) 

e information return, Reg. 8402.1 

e prescribed reduction in RRSP limit, Reg. 8308.4(2) 
Governor General in Council 

¢ defined, Interpretation Act 35(1) 

Governor General (of Canada) 

e defined, /nterpretation Act 35(1) 

* stipend exempt, 81(1)(n) 

fibace period to pay balance, no additional interest, 


Grain 

e delivered, amount due deemed not income debt, 
76(4) 

Grain elevator operators 

¢ taxable income earned in a province, Reg. 408 


Grain storage facilities 
¢ capital cost allowance, additional, Reg. 1100(1)(sb) 


Grandchild 

¢ dependent, 118(6)(a) 

e financially dependent, see Child: financially 
dependent 

* treated as child, see Child: extended meaning of 


Grandfathered plan (registered pension plan) 

* complying before March 1996 budget, Reg. 8509(13) 

¢ defined, Reg. 8500(1) 

Grandfathered share 

e defined, 248(1) 

¢ dividend on, where deemed to be interest, 
258(3)(b)(G) 

¢ excluded from definition of “short-term preferred 
share”, 248(1) 

¢ excluded from definition of “taxable preferred share”, 
248(1) 
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Grandfathered share (cont’d) 

* excluded from restriction on dividend deductibility, 
112(2.21)(b) 

* may be a taxable RFI share, 248(1)“‘taxable RFI 
share” 

* Part VI.1 tax, excluded from, 191(2)(b)(iii), 
191.1(2)(b), 191.1(4)(b) 

* share exchanged for, excluded from Part IV.1 tax, 
187.3(2) 

Grandfathering, see also Grandfathered share; 

Transitional rules 

* Canadian newspaper, 19(7) 

° passive partnership interest acquired before Feb. 
22/94, 40(3.1), (3.15)+(3.18) 

¢ RESP investments, 146.1(1)“qualified investment’ (d) 

* taxable Canadian property only since April 26/95, 
prorating of gain, 40(9) 

* trust established before June 18/71, low tax rates, 
122(2) 

Grandparent 

* dependent, 118(6)(b) 

* includes in-law or in common-law, 252(2)(d) 

Grant, see also Government: grant 


¢ Canada Oil Substitution Program, see Energy: 
conversion grant 


* Canadian Home Insulation Program, see Home 

insulation grant 

exploration and development, 20(1)(kk) 

“non-government assistance” defined, 127(9) 

research 

* income from, 56(1)(o) 

¢ leaving Canada to pursue research under, 
115(2)(b.1) 

Grass roots exploration, see Pre-production mining 

expenditure 

Gratuities, see Tips 

Grazing ungulates, 80.3(1)“breeding animals” 

Great-aunt/great-uncle 

¢ defined, 252(2)(f) 

Great Britain, see United Kingdom 

Green card holder 


* whether resident in U.S. for treaty purposes, 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. [V:1 


Greenhouse 


* capital cost allowance for, Reg. Sch. II:Cl. 6(d), Sch. 


II:Cl. 8(m) 
Gross Canadian life investment income 
¢ defined, Reg. 2400(1) 
Gross compensation 
¢ defined, 163.2(1), (12)(c) 
Gross cost 
* defined, Reg. 5202, 5204 
xross entitlements 
* defined, for third-party penalty, 163.2(1) 


Gross investment revenue 


* insurer’s, defined, 138(12)“gross investment revenue” 


Gross negligence 
* by issuer of small business bond, 15.2(5) 
° by iia of small business development bond, 
5.1(5) 
¢ effect on adjustment to related person’s tax, 
Canada—U.S. Tax Treaty Canada-U.S. Tax 
Treaty:Art. [IX:5 


* failure to report exempt capital gain, exemption lost, 
110.6(6) 


° orate - failure to remit tax withheld, 227(9)(b), 

* penalty for failure to withhold tax, 227(8)(b) 

* penalty for false statements of omissions, 163(2) 

¢¢ re flow-through share or joint exploration 
corporation, 163(2.2), (2.3) 

Gross resource profits 

¢ defined, Reg. 1204(1) 

Gross revenue 

¢ defined, 248(1) 

ee limitation re non-profit R&D corporation, 149(9) 

*¢ special rules re transfer pricing, 247(5), (9) 

¢ from a mine, defined, Reg. 1104(5.1), (5.2) 


Gross revenue insurance program 
* payments to farmers under, income, 12(1)(p) 
* premiums in respect of, deductible, 20(1)(ff) 


Gross tax attributes (debt forgiveness rules) 

¢ defined, 80(14.1) 

¢ inclusion in residual balance, 80(14)(a) 

Gross-up 

¢ dividends, 82(1)(b) 

Gross-up factor 

¢ defined, 94.2(1) 

Group 

¢ defined 

ee for associated corporations, 256(1.2)(a) 

ee for surplus stripping rules, 84.1(2.2), 212.1(3)(d)() 

¢ related, defined, 251(4)“‘related group” 

¢ unrelated, defined, 251(4)“unrelated group” 

Group disability benefits 

* top-up payments by employer on insolyency of 
insurer, 6(17), (18) 

** reimbursement to employer, 8(1)(n.1) 

Group home care 

¢ medical expense credit, 118.2(2)(b.2) 

Group insurance plan 

¢ employer’s contributions to 


°° top-up payments on insolvency of insurer, see 
Group disability benefits 


¢* whether included in employee’s income, 6(1)(a)(i), 
6(1)(f) 

Group term insurance policy 

* definition, re insurer, 138(15) 


* demutualization of insurance corporation, effect on 
insured, 139.1(15) 


¢ 1975-76 excess reserve, defined, 138(12)“1975—76 
excess additional group term reserve” 
Group term life insurance policy 
* defined, 248(1) 
¢* for investment income tax, Reg. 1900(1) 
* limitation on deduction of premiums, 18(9.01) 
¢ taxable benefit from, 6(4), Reg. 2700-2704 
Grubstaker, 35 
* receipt of shares by 
ee« deduction from amount, 110(1)(d.2) 
Guarantee 
* acquired from insurer or moneylender in 
amalgamation, 87(2)(h)(ili) 
¢ for controlled foreign affiliate, excluded from transfer 
pricing rules, 247(7.1) 
loan to spouse or minor, of, 74.5(7) 
payment under 
* by shareholder of corporation, 20(3.1) 
¢ debt forgiveness rules, 80(2)()) 
¢ when treated as debt, 39(12) 
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Guarantee (cont’d | 
¢ reserve for, 12(1)(d.1), 20(1)(1.1) 
¢* no deduction, 20(7) 

* revenue, prescribed, Reg. 7500 
Guarantee agreement 

¢ defined, 112(2.2)(a) 

¢ no deduction for dividend, 112(2.2)—(2.22) 
Guarantee fee 

¢ deductible, 20(1)(e), (e.1) 

¢ non-resident, 214(15) 
Guarantee fund 


¢ deduction for payment by insurance corporation to, 
Reg. 1400(3)G. 


Guaranteed interest 
¢ defined, Reg. 1900(1) 
Guaranteed share 


¢ deemed dividend on reduction of paid-up capital, 
84(4.3) 


° restriction on dividend deductibility, 112(2.2)-(2.22), 
258(3) 


Guardian, return by, 150(1)(d), (e) 
Guide dog expenses, 118.2(2)(1) 
Guilt, see Offences 


Gulf Canada case overturned re resource allowance, 
Reg. 1204(1) 


Gypsum 
¢ extraction of, 248(1)“mineral resource’(d)(ii) 


H 
HBP, see Home Buyers’ Plan 
HBP balance 
¢ defined, for Home Buyers’ Plan, 146.01(1) 
HRD, see Human Resources Development Canada 
Habitation, right of (Quebec) 
¢ deemed to be trust, 248(3) 


Half-year rule, depreciable property, Reg. 
1100(2)-(2.4) 


Halifax disaster pension, exempt, 81(1)(f) 
Halite 

e drilling and exploration for, 66(2) 

e extraction of, 248(1)“mineral resource’’(d)(1i) 
Handicapped persons, see Mental or physical 
impairment 

Hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 
Hardship, see Undue hardship 

Harness 

¢ capital cost allowance, Reg. Sch. [:Cl. 10(c) 
Headings in legislation 

e relevance of, /nterpretation Act s. 14 

Head lease, defined, 209(1) 

e “term” defined, 209(1) 

Health care plan, see Private health services plan 
Health counselling, see Counselling services 
Health promotion surtax, 182, 183 

Health services plan 

¢ employer’s contribution to 

*¢ not includable in employee’s income, 6(1)(a)(i) 
* private, premiums to, 118.2(2)(q) 

Hearing aid, medical expense, | 18.2(2)(1) 
Hearing impairment, see also Deaf person 

¢ devices to assist person with 

*¢ business expense, 20(1)(rr) 


¢¢ medical expense credit, Reg. 5700(q.1) 

¢ real-time captioning services, 118.2(2)(1.4) 

¢ sign language interpretation services for, 118.2(2)(1.4) 

Hearing officer 

¢ powers of, 231.4(3), (4) 

Hearse 

¢ excluded from definition of automobile, 
248(1)“automobile’’(c) 

Heart pacer/monitor 

¢ medical expense, Reg. 5700(d) 

Heat distributor 

° Sa capital cost allowance, Reg. Sch. II:Cl. 


Heat production/distribution equipment 

* capital cost allowance, Reg. Sch. II:Cl. 1(p), Sch. 
IT:Cl. 2(f) 

Heat recovery equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 34 

Heating expenses 

e relief from in 2000-01 

ee  non-taxable, 81(1)(g.4) 

Heavy water 

¢ capital cost allowance for, Reg. Sch. II:Cl. 26 

Heir, see also Legal representative 

* acquisition of property on death, cost base, 70(5)(b) 

* * resource property or land inventory, 70(5.2) 


¢ deemed to be legal representative, 248.1“legal 
representative” 


¢ obligations of, 159 

¢ return required by, 150(3) 
Hepatitis C trust 

¢ income of, non-taxable, 81(1)(g.3) 
Her Majesty, see Crown; Government 
Herd, see Basic herd 

High school, see Secondary school 


History preservation rules, see Debt forgiveness: 
history preservation rules 


Hockey players or referees, see Athlete 

Hoefele case overruled, 6(23) 

Hogs, see Swine 

Holding corporation (insurance demutualization) 

e deemed not to be taxable Canadian property, 141(4) 

¢ deemed to be public corporation, 141(3) 

e defined, 139.1(1) 

e dividend received by, no tax, 112(1) 

Holiday 

¢ deadline expiring on, /nterpretation Act s. 26 

¢ defined, Interpretation Act s. 35(1) 

e includes Sunday, Interpretation Act s. 35(1)“holiday” 
Holocaust survivor’s compensation, exempt, 81(1)(g) 


Home, see also Principal residence 


¢ defined, for Home Buyers’ Plan withholding 
exemption, Reg. 104(4) 


¢ loss in value of, reimbursement, see Housing loss 

¢ maintenance of after moving away, deduction, , 
62(3)(g) 

e sale of, see Principal residence 

Home Buyers’ Plan, 146.01 

¢ death of taxpayer, 146.01(6), (7) 

¢ definitions, 146.01(1) 

¢ repayment of funds borrowed from RRSP, 146.01(3) 


withdrawal of funds from RRSP, 146.01(8), Reg. 
104(3) 
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Home Buyers’ Plan (cont'd) 

e* within 90 days of contribution, deduction 
disallowed, 146(5)(a)(iv.1), 146(5.1)(a)(Gv) 

¢ withholding tax exemption, Reg. 104(3)-(4) 

Home construction costs 

e medical expense, 118.2(2)(1.21) 

Home insulation grant 

¢ included in income, 12(1)(u), 56(1)(s) 

¢ information return re, Reg. 224 

* non-resident taxable on, 212(1)(s) 

¢ prescribed program, Reg. 5500 

Home mortgage, see Mortgage 

Home office expenses, see Work space in home 

Home purchase loan 


¢ balance outstanding after 5 years deemed new loan, 


80.4(6) 
« defined, 80.4(7) 
¢ employee or spouse, to, 15(2)(a)(1), 15(2:4)(b) 
* interest on, 80.4(4), (5) 
Home relocation loan 


¢ balance outstanding after 5 years deemed new loan, 


80.4(6) 

deduction for, 110(1)Gg) 

defined, 248(1) 

interest on, 80.4(4), (5) 

replacement of, 110(1.4) 

Home renovations (wheelchair access etc.) 

e driveway alterations, 118.2(2)(1.6) 

* medical expense, 118.2(2)(1.2), Reg. 5700 

Homosexual relationships, see Common-law partner 

Hong Kong, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(e) 

* universities, gifts to, Reg. Sch. VIII s. 19 

Horse 

¢ basic herd maintained since 1971, deduction, 29 

¢ breeding, 80.3(1)“breeding animals’(a) 

¢ inventory, valuation of, 28(1.2) 

* maintaining for racing, constitutes farming, 
248(1)“farming” 

Hospital bed 

¢ medical expense, Reg. 5700(h) 

House 

* insulation, see Home insulation grant 

¢ sale of, see Principal residence 

House of Commons 


¢ election of members, contributions for, 127(3)-(4.2) 


Housing company 

¢ limited-dividend 

** exemption, 149(1)(n) 

Housing corporation, exemption, 149(1)(i) 
Housing loan, see Home purchase loan 
Housing loss 

¢ defined, 6(21) 

¢ eligible 

ee defined, 6(22) 

ee taxable benefit from, 6(1)(a), 6(20) 

¢ taxable benefit from, 6(1)(a), 6(19), (20) 
Housing subsidy 

¢ taxable benefit, 6(23) 

Housing unit, see also Principal residence 
¢ change in use of, ITAR 26.1(1) 

Human Resources Development Canada 
* advice re mental or physical impairment, 118.3(4) 


* certification of educational institution, 118.5(1)(a)(i1), 
118.6(1)‘“designated educational institution’ (a)(i1) 


* disclosure of information to, 241(4)(d)(vii.1), (x) 
¢ eligible individuals for Child Tax Benefit, 122.62, 
165(3.1), (3.2), Reg. 6301 


¢ Social Insurance Number application, 237(1); Reg. 
3800 

Husband and wife, see Spouse 

Hutterite colonies, taxation, 143, see also Communal 

organization 

Hydro electric installation 

¢ capital cost allowance, Reg. Sch. If:Cl. 34 

Hydrocarbons 

¢ determination of viscosity and density, Reg. 1107 

Hypothec, see Mortgage 


l 

IAAC, see Income-averaging annuity contract 

IATA, see International Air Transport Association 

IBC, see International banking centre 

IPP, see Individual pension plan 

IRA, see Individual Retirement Account 

IRS, see Internal Revenue Service (U.S.) 

ISIP, see Indexed security investment plan 

ITC, see Investment tax credit 

Ice storm 

e extended deadlines 

ee LSVCC investments, 127.4(5.1) 

ee RRSP contributions, 146(22) 

e non-taxable employee reimbursements, Jce Storm 
Employment Benefits Remission Order 

Identical properties 

¢ deemed, for superficial loss and pregnant loss rules 

ee capital property, 40(3.5) 

ee eligible capital property, 14(12) 

ee inventory, 18(16) 

¢ defined, 248(12) 

ee for matchable expenditure rules, 18.1(12) 

¢ gain or loss from, 47 

¢ life insurance corporation, of, 138(11.1) 

* non-qualifying real property, 110.6(18) 

* property owned since before 1972, ITAR 26(8)-(8.5) 

¢ whether foreign property, 206(1.4) 

Identification number, see Social insurance number; 

Tax shelter: identification number . 

Iliostomy pads, as medical expense, 1|18.2(2)(i) 

Illegal payments 

¢ when not deductible, 67.5 

Immigrant trust, see Immigration trust 

Immigration, see Becoming resident in Canada 

Immigration Act 

¢ refugee under, see Refugee 

Immigration trust 

¢ five-year non-taxability, 94(1)(b)G@)(A)CID) [to be 
repealed], 94(1)“connected contributor’’(a) 
[proposed], 94(1)“resident contributor’(a) [proposed] 

Immovable property, see also Real property 

° cet Income Tax Conventions Interpretation Act 
s} 

Immune system deficiency 

¢ air or water purifier for, medical expense credit, Reg. 
5700(c.1), (¢.2) 

Impaired loans 

e reserve for, 20(1)(1)(i1) 
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Impaired loans (cont’d) 


*¢ no deduction when property seized by creditor, 
79.1(8) 


no interest income inclusion, 12(4.1) 
Impairment, see Mental or physical impairment 
Imposition of tax, see Liability for tax; Rates of tax 
Imprisonment, see Offences 


In camera proceedings 


¢ discipline etc., of authorized individual, to protect 
taxpayer information, 241(4.1) 


in Federal Court, 179 

review of jeopardy assessment, 225.2(10) 
review of solicitor-client privilege claim, 232(5) 
Inadequate consideration, 69 


* exceptions to fair market value deeming provision, 
ITAR 32 


property acquired by gift or inheritance, 69(1)(c) 
property distributed to shareholder, 69(4), (5) 
purchase price in excess of fair market value, 
69(1)(a) 

sale price below fair market value, 69(1)(b) 
Income 

accumulating in a trust, 104(14), Reg. 2800 


active business, defined, 125(7)“income of the 
corporation for the year from an active business” 


alimony, 56(1)(b) 
allocation, see Income allocation 
amount not previously included, ITAR 17(5) 
annuity, 56(1)(d), (d.2) 
capital element, deductible, 60(a) 


assistance, see Older Worker Adjustment, Program 
for; Social assistance payment 


automobile standby charge, 6(1)(e) 
car salesperson/lessor, 6(2.1) 
reasonable amount, 6(2) 
automotive pact, transitional assistance, 56(1)(a)(v) 


averaging, see Averaging of income; Income- 
averaging annuity contract 


beneficiary of trust, 104(13), (14), (15) 
blocked currency, in, 161(6) 
bond, see also Bond 
bursary, 56(1)(n) 
business or property, from, see Business or property 
income 
Canada Pension Plan benefits, 56(1)(a)() 
capital and, combined, 16(1), (4), (5) 
paid to non-resident, 214(2) 
cash method of reporting (farmers), 28 
chief source of, 31 
cod fisherman, see Fishing: compensation programs 
computation of, see Computation of income 
death benefit, 56(1)(a)(ii) 
debenture, see Bond 
deferred profit sharing plan, receipts from, 56(1)(i) 
destruction of livestock, from, see also Livestock 
determination of, by Minister, 152(1.11), (1.12) 
dividends, 82(1) 
non-resident corporation, from, 90 


“earned” for RRSP purposes, defined, 146(1)“earned 
income” 


“earned in the year in a province” defined, 120(4) 


earned in the year in a province by an individual, 
defined, Reg. Part XX VI 


earned or realized by any corporation after 1971, 
55(2), (5)(b), (©) 
employee benefits plan 


benefits, 6(1)(g) 
employment benefits, 6(1) 
employment insurance: benefits, 6(1)(f), 56(1)(a)(v) 
exclusions from, see Exemptions 
exempt, see Exemptions 


exploration and development expenses, recovery of, 
59(3,2) 
“for the year” defined, 56(9) 
foreign resource property. disposed of, 59(1) 
from active business, defined, 95(1), 125(7) 
from property, for dividend refund, 129(4)‘‘income” 

aining or producing, purpose, 18(1)(a), Reg. 
Tox tye). &, purp (1)(a), Reg 
grants under certain government programs, 56(1)(s) 
indirect payments, 56(2) 
international banking centre, from, 33.1(3), (4), (5), 
(11)(c) 
“investment income” defined, 110.6(1) 
Labour Adjustment Benefits Act, benefits under, 
56(1)(a)(vi), Reg. 5502(a) 
legal costs recovered, 56(1)(1), (1.1) 
life insurance policy 

proceeds of disposition of interest in, 56(1)() 


logging operations, from, defined, 127(2)“income for 
the year from logging operations in the province” 


maintenance payments, 56(1)(b), (c), (c.2) 
non-resident, of, 250.1(b) 
non-resident-owned investment corporation, 133(1) 
none, equivalent to zero income, 3(f) 
office or employment, from, 5(1), 6(1) 
old age security, 56(1)(a)() 
other sources of, 56—59.1 
payment for, deductible, 61(1) [no longer applicable] 
pension, 56(1)(a)(i), 57 
place, from sources in, 4 
policyholder’s, 148(1), (1.1) 
prescribed provincial pension plan benefits, 
56(1)(a)(@) 
prize for achievement, 56(1)(n) 
professional business, from, 34; ITAR 23 
Program for Older Worker Adjustment, income 
assistance, 56(1)(a)(vi), Reg. 5502(b) 
property transferred to minor, from 

imputed to transferor, 75(2) 
property transferred to spouse, from, 212(12) 
property transferred to spouse or minor, 74.1 
refund of payments, deductible, 60(q) 
iceistered education savings plan, amounts received, 
56(1)(q) 
registered retirement income fund, amounts. received, 
56(1)(t) 
registered retirement savings plan, amounts received 
from, 56(1)(h) 
repeated failures to report, penalty for, 163(1) 
research grant, 56(1)(0) 
resource property disposed of 

prior reserve for uncollected amount, 59(2) 
retirement compensation arrangement 

benefits under, 56(1)(x), (z) 

disposition of interest in, 56(1)(y) 
retiring allowance, 56(1)(a)(i1) 
rights to, transferred, 56(4) 

non-resident tax not applicable, 212(12) 
salary deferral arrangement, benefit under, 56(1)(w) 
scholarship, 56(1)(n) 

refund of, 56(1)(p) 
social assistance payments, 56(1)(u) 
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Income (cont'd) 
source, from, 4 


splitting, see Attribution rules 

superannuation benefits, 56(1)(a)(i), 57 

supplementary unemployment benefits, 56(1)(g) 

support payments, 56(1)(b), (c), (c.2) 

tax on, see also Tax 

* non-deductible, 18(1)(t) 

taxable, see Taxable income 

taxation year, for, 3 

transitional assistance under auto pact, 56(1){a)(v) 

trust, of 

* accumulating, see Accumulating income (of trust) 

e defined, 108(3) 

pss of payments deductible when used to purchase, 
2) 


* unemployment insurance benefits, 56(1)(a)(iv) 

¢ workers’ compensation benefits, 56(1)(v) 
Income attribution, see Attribution rules 

Income averaging, see Averaging of income 
Income-averaging annuity contract 

* ceasing to be such, 61.1(1) 

¢ deemed proceeds of disposition, income, 56(1)(f) 
¢ defined, 61(4), 248(1) 


* emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest”(f\(ii) 

information return, Reg. 208 

money borrowed to buy 

¢ limitation on deduction for, 18(11)(a) 

payment for, deductible, 61(1) [no longer applicable] 

payment under 

* continuing, after death, 61.1(2) 

* non-resident, to, 212(1)(n) 

* remuneration, Reg. 100(1) 

* succession duties, deduction for, 60(m.1) 

proceeds of disposition, income, 56(1)(e) 


Ps of payments deductible when used to purchase, 
1(2) 


° withholding tax, 153(1)(k) 

Income allocation 

¢ defined, for foreign investment entity rules, 94.3(1) 
Income bond 

¢ defined, 248(1) 

* interest paid on, not deductible; 18(1)(g) 

* payment on deemed to be a dividend, 15(3), (4) 
Income derived from mining operations 

* defined, Reg. 3900(2) 

Income from an active business, see Active business: 
income from 

Income from a mine 

¢ defined, Reg. 1104(5), (6), (6.1) 

Income from property, see Property: income from 
Income interest in trust. see also Trust (or estate) 
cost of, 106(1.1) 

defined, 108(1), 248(1) 

disposition of, 106(2) 

income inclusion, 106(1) 

property distributed in satisfaction of, 106(3) 
Income maintenance insurance plan 


* employer's contribution, whether a taxable benefit, 
6(1)(a)G) 


° Vamaii to employee under, taxable, 6(1)(f); ITAR 
] 


Income replacement benefits, taxable, 56(1)(r) 


Income setoff adjustment, see Transfer pricing income 
setoff adjustment bai 
Income-splitting, see also Attribution rules 

* partnership income, 103 


¢ tax on children at high rate, 120.4, see also. Split 
income: tax on 


* testamentary trusts, 104(2) 
Income tax, see everywhere 


Income Tax Conventions Interpretation Act, see Table 
of Contents | 
Income War Tax Act 

¢ para. 5(1)(a), reference to depreciation, ITAR 18(4) | 
> yeaa deduction deemed depreciation, ITAR 


* para. 6(1)(n), provisos not applicable, ITAR 18(3) 

¢ s. 8, amounts deductible, ITAR 29(34) 

¢ subsecs. 8(6), (7), (7a) still applicable, ITAR 17(1) 

Incontinent person, see also Mental or physical 

impairment 

¢ products for use by, medical expense credit, 
118.2(2)(@) 

Incorporated employee, see also Personal services 

business 

* overseas employment tax credit restricted, 122.3(1.1) 

Incorporated in Canada 

¢ defined, 248(1)“corporation 
incorporated in Canada” 

Incorporation expenses, see Eligible capital property 


Increase in capital 

¢ defined, for non-resident owned investment 
corporation, 133(8) 

Indebtedness, see also Debt; Loan 


e defined, for deemed settlement of debt on 
amalgamation, 80(3) 


* income of foreign affiliate from, 95(2)(a.3), 95(2.4), 
(2.5)“indebtedness” 


* to non-resident trust, reporting requirement, 233.5(1) 
Indemnity 

* payment, provincial, excluded from income, 81(1)(q) 
* reserve for, not deductible, 20(7) 

Independent personal services, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XIV 

Indexed debt obligation 

* adjusted cost base of, 53(1)(g.1), 53(2)(1.1) 


* amount deemed paid and received as interest, 16(6), 
Reg. 7001 


¢ deduction from income, 20(1)(c), 16(6) 

* defined, 248(1) 

¢ excluded from annual interest accrual rules, 12(3), 
12(11)“investment contract’(k) 

* interest included in income, 12(1)(c), 16(6) 

* prescribed amount, Reg. 7001 

Indexed payment 

¢ defined, re indexed debt obligation, Reg. 7001(7) 

Indexed security investment plan 

* transition for 1986, 47.1(28) 

Indexing (for inflation) 

¢ Child Tax Benefit, 122.61(5) 

e GST Credit, 122.5(3.1) 

* tax brackets and dollar thresholds, 117.1(1), (1.1) 

Indians 

* credit for First Nations Tax payable, 120(2.2) 

* exemption from tax, 81(1)(a) 


Indicator re foreign trust, see Non-arm’s length 
indicator 


a7 6 6G 


corporation 
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Indirect assistance 
e taxable, 12(1)(x)(i)(C) ° 
Indirect payments 


Ineligible property 


defined, for cost base bump on windup, 


88(1)(c)(11)—(v1) 


* corporation, by Infant 

** person paid through intermediary as proceeds of * prone to sudden infant death syndrome 
disposition of property, 183.1(5) ¢¢ alarm, medical expense, Reg. 5700(r) 

¢ deemed income, 56(2) Infirm beneficiary 


¢ distribution of corporate surplus, tax on, 183.1(5) ° 
Individual 

¢ bankrupt, 128(2) 

* computation of tax, 117—-122.3 


* computation of taxable income, order of application, 
jap hs be - 


e credits, 118—118.94 
¢ defined, 248(1) 2 
¢ drilling exploration expenses, ITAR 29(12) 
¢ fiscal period of, 249.1(1)(b)() 

¢ gifts, deduction from tax, 118.1(3) 


* income earned in the year in a province, Reg. Part 
XXVI 


¢ “income for the year” defined, 120(3) ° 
* instalment base, Reg. 5300 


defined, 94(1)“exempt foreign trust’(a)(i)(A) 
[proposed] 


Infirm dependant, see also Mental or physical 
impairment 


credit for, 118(1)B(d), (e) 

pares beneficiary election, 108(1)“preferred 
eneficiary’’(a)(11)(A) 

Ten courses to care for, medical expense, 
118.2(2)(1.8) 


Inflation adjustment period 


defined, re indexed debt obligations, Reg. 7001(7) 


Inflation indexing, see Indexing (for inflation) 
Influence over remittances 


liability of secured creditor, 227(5.2)-(5.4) (draft) 


Informal procedure appeals, 170 


¢ instalment payments, 155, 156 Information 

¢¢ “instalment base” defined, 161(9)(a) * communication of, 241, Reg. 3003 

¢ insufficient instalment payments ¢ demand for, 231.2(1)(a) 

** interest limitation, 161(4) * exchange of between tax authorities, Canada-U.S. 


¢ mentally or physically impaired, see Mental or 
physical impairment ° 

* over 65, deduction, 118(2) e 

ee unused, transfer to spouse, 118.8 e 

¢ payment of tax, 155, 156 * 

ee instalment base, 155(2), 156(3) 2 

ee remainder, 158 ° 

e “qualified farm property” of, defined, 108(1) ° 

¢ “qualified small business corporation share” of, ° 
defined, 108(1) 

e rates of tax, 117(2) 

ee abatement re provincial schooling allowance, 

120(2) 

addition to tax for income not earned in province, E 

120(1) 

e¢ annual adjustment, 117.1 

¢ resident for part of year, 114 

e returns, 150(1)(d), (e) 7 


surtax, 180.1 [repealed] 
tax credits, 118 
¢ ordering of, 118.92 

* taxation year of, 249(1)(b) 


Individual pension plan, Reg. 8515 


Individual Retirement Account, see Foreign retirement 

arrangement 

Inducement payments 

cancellation of lease, see Lease cancellation payment 

election re adjusted cost base, 53(2)(s), 53(2.1) 

election to offset against outlay or expense, 12(2.2) 

included in income, 12(1)(x) 

prescribed amount, Reg. 7300 

received by beneficiary of trust, or partner, 12(2.1) 

repayment of, 20(1)(hh) 

Industrial mineral mines 

* capital cost allowance, Reg. 1100(1)(g), 1104(3), 
Reg. Sch. V 

Industrial minerals 


* producing, excluded from M&P credit, 
125.1(3)“manufacturing or processing”’(g) 
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Tax Convention Canada-U.S. Tax Treaty:Art. XX VII 
failure to provide, in return, penalty for, 162(5) 
foreign-based, 231.6 

laid, see Information or complaint 

outside Canada 

e foreign-based information or document, 231.6 

¢ tax shelter investment information, 143.2(13), (14) 
requirement to provide, 231.2(1)(a) 

return, see Information return 


Information or complaint 


laid or made, 244(1) 

limitation on prosecutions, 244(4) 
territorial jurisdiction, 244(3) 

two or more offences in one, 244(2) 


Information return, Reg. 200—237 


bond interest, accrued, Reg. 211 
Canada Savings Bonds, cash bonus, Reg. 220 


ceasing to be resident in Canada, value of assets, 
128.1(9) 


certified films, Reg. 225 
charity, 149.1(14) 

construction contracts, Reg. 238 
contract payments 

* construction, Reg. 238 

¢ federal government, Reg. 237 
corporation 


¢ transactions with non-resident, non-arm’s length 
persons, 233.1 


demand for, 233 

distribution of taxpayer’s portion of, Reg. 209 
electric, gas or steam corporations, Reg. 213 
electronic filing required, Reg. 205.1 
electronic mail of, Reg. 209(3), (4) 

eligible funeral arrangement, Reg. 201(1)(f) 
email of, Reg. 209(3), (4) 

emigration, value of assets, 128.1(9) 
employees stock option deferral, Reg. 200(5) 
employees profit sharing plan, Reg. 212 
energy conversion program, Reg. 224 
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Information return (cont’d) 
¢ farm support payments, Reg. 234-236 


¢ federal government contract, Reg. 237 

¢ foreign affiliate, 233.4 

¢ foreign plan PSPA, Reg. 8402(2) 

¢ foreign property, Reg. 221 

*¢ by corporation claiming not to be (for RRSP etc. 
investments), Reg. 221 

** investment in, 233.3 

¢ foreign trust 

¢¢ distributions from, 233.5 

ee indebtedness to, 233.5 

ee transfers to, 233.2(4) 

* government contract, Reg. 237 


government-sponsored retirement arrangement, Reg. 
402.1 


¢ home insulation program, Reg: 224 
* income-averaging annuity contract, disposition of, 
Reg. 208 

international banking centre, 33.1(12) 

legal representative, Reg. 206 

life insurer, Reg. 217 

making of regulations re, 221(1)(d) 

NISA Fund No. 2, Reg. 201(1)(e) 

non-profit organization, 149(12), 150(1)(a) 
non-profit R&D corporation, 149(7) 
non-resident claiming treaty protection, 150(1)(a)(11) 
non-resident transactions, 233.1]—233.7 
non-residents, payments to, Reg. 202, 203 

oil substitution program, Reg. 224 

Part IV.1 tax, 187.5 

Part VI.1 tax, 191.4(1) 

partnership, Reg. 229 

past service pension adjustment, Reg. 8402 
patronage payments, Reg. 218 

penalty for failure to make, 162(7)(a) 

pension adjustment, Reg. 8401 

pension adjustment reversal, Reg. 8402.01 
political contributions, 230.1(2), Reg. 2001 
public 

* registered charity, 149.1(14) 

qualified investments, Reg. 221 


* registered education savings plan, 146.1(13.1), (15) 
* registered home ownership savings plan, Reg. 223 
* registered pension plan, Reg. 8409 

* registered retirement income funds, Reg. 215 

* registered retirement savings plan, Reg. 214 

* resource flow-through shares, Reg. 228 

¢ SR&ED corporation, 149(7) 

* security transactions, Reg. 230 

* social assistance payment, Reg. 233 

¢ Social Insurance Number, use of, 237(2) 

* specified retirement arrangement PSPA, Reg. 8402(3) 
* stock option deferral, Reg. 200(5) 

* tax shelter promoter, 237.1(7), Reg. 231 

* transactions with non-residents, 233.1—233.7 

* trust or corporation re. Part XI tax, 207 

* video tapes, Reg. 225 

¢ withholding of tax, Reg. 210 

* workers’ compensation payment, Reg. 232 
Inheritance, see also Death of taxpayer 

* debt forgiveness rules do not apply, 80(2)(a) 
In-home care of relative 

* tax credit, 118(1)B(c.1) 


registered Canadian amateur athletic association, Reg. 
216 


Initial deadline 

¢ defined, for insurance demutualization, 139.1(1) 

Initial non-qualified investment 

¢ defined, 204 

Initial transportation charges 

¢ defined (for pre-1966 cars), Reg. 1102(11) 

Injection substances 

¢ deduction for, 20(1)(mm) 

Injury, personal, property acquired as award for 

income from, exempt, 81(1)(g.1), (g.2) 

In-laws, dependent, 1 18(6)(b) 

Input tax credit, see Goods and services tax (GST): 

input tax credit 

Inquiry 

¢ authorized by Minister, 231.4 

* compliance required, 231.5(2) 

¢ rights of person subjected to, 231.4(6) 

¢ rights of witness at, 231.4(5) 

* seizure of documents 

*¢ copies of, 232(13) 

Insider of a corporation 

¢ defined, Reg. 4803(1) 

Insolvency, see also Bankruptcy; Financial difficulty 

(taxpayer in) 

¢ insurance corporation, group disability insurance top- 
up payments, 6(17), (18) 

Inspection, see Audit 

Inspector 

e defined, for surveys under Canada Shipping Act, 
Reg. 3600(2) 

Installation project 

¢ more than 12 months, consituted 
establishment, Canada—U.S. Tax 
V(3) 

Instalment base 

e defined 

*¢ corporations, 157(4), Reg. 5301(1) 

ee farmers and fisherman, 155(2), Reg. 5300 

ee other individuals, 156(3), 161(9), Reg. 5300 


Instalment payments 
¢ capital and income combined, 16(1) 
* ceasing to be resident in Canada, 128.1(5) 
¢ dependent on use, 12(1)(g) 
sale of property, see Reserve 
tax, of 
amounts deemed to be, 161(8) 
annual, deceased taxpayer’s, Reg. 1001 
contra interest, 161(2.2) 
corporations, 157(1), (2), (2.1), (3) 
de minimis rule, 156.1(1), 157(2.1) 
death of taxpayer, not required after, 156.1(2) 
deduction under s. 66.5, 196(3) 
deficient 
interest offset method, 161(2.2) 
interest payable, 161(2) 
limitation re corporations, 161(4.1) 
penalty, 163.1 
when certain tax credits deemed paid, 161(10) 
farmers, fishermen, 155, 156.1 
individuals, 156, 156.1 
instalment base, defined, 161(9)(a), Reg. Part LIII 
late, penalty for, 163.1 
mutual fund trust, 156(2) 
offset interest, 161(2.2) 


ermanent 
onvention: Art. 
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Instalment payments (cont’d) 
ee Part 1.3 tax, 181.7 


Part XII.3 tax, 211.3 

transfers between accounts, 221.2 

* testamentary trust, 104(23)(e) 

* trust distributing property to non-resident, 107(5.1) 
Instalment threshold 

¢ defined, 156.1 

Institution 

* costs of care in, as medical expense, 118.2(2)(e) 
° gifts to 

*¢ by corporation, deduction for, 110.1(1)(c) 

by individual, credit for, 118.1(1)“total cultural 
gifts” 

Instrument, see Musical instrument 

Insulation grant, see Home insulation grant 
Insulin, medical expense, | 18.2(2)(k) 

Insurance 


¢ accidental death, not included in group life insurance 
benefit, Reg. 2700(2) 


* corporation, see Insurance corporation 
¢ group plans 
¢¢ employer’s contributions not includable in 
employee’s income, 6(1)(a)() 
life insurance, portion of premium taxable, 6(4) 
paid-up, deduction for, 18(9.01) 
policy, see Insurance policy 
premiums, see Premium 
proceeds 
e in respect of depreciable property, taxable, 12(1)(f) 
risks in Canada, by foreign affiliate, 95(2)(a.2) 
sickness, accident, ‘etc., benefits taxable, 6(1)(f); 
ITAR 19 
Insurance agent or broker 
e reserve for unearned commissions, 32 
Insurance corporation, see also Financial institution; 
Life insurance corporation 
¢ amalgamation, 87(2.2) 
* amortized cost, where meaning varied, 138(13) 
¢ bad debts 
ee deduction for, 20(1)(p)(i1) 
*e¢ inclusion in income, 12.4 
¢ cash flow adjustment, Reg. 2412 


ceasing to carry on business, Reg. 8101(5) 
computation of income, 138(1), (6), 138(9), 140 


deduction for amounts paid or credited to 
policyholders, 140(1) 

deductions not allowed, 138(5)-(5.2), (8) 
deemed not to be private corporation, 141.1 
defined, 248(1) 

definitions, 138(12) 

demutualization, 139.1 

deposit, see Deposit insurance corporation 
depreciation deemed to have been allowed, 13(22) 
disposition of Canadian securities, 39(5)(e) 
earthquake reserves, Reg. 1400(3)L 

exempt under Part IV, 186.1(b) 

farmers and fishermen, of 

* exemption for, 149(1)(t), 149(4.2) 
limitation, 149(4.1) 

foreign affiliate, see Foreign affiliate: insurer 
gross investment revenue, defined, 138(12) 
guarantee fund, deduction for payment to, Reg. 
1400(3)G 

* guarantees etc. 


acquired from, in amalgamation, 87(2)(h)(iil) 
reserve for, 20(1)(1.1) 
inclusion in computing income for 1988 taxation 
year, 140(2) 
income from participating life insurance business, 
Reg. 2402 
insolvent, group disability insurance top-up 
payments, 6(17), (18) 
liabilities of, determination for debt forgiveness 
reserve, 61.3(1)(b)C(ii)(B), (C) 
life, see Life insurance corporation 
loan/lending asset 
acquired from, in amalgamation, 87(2)(h)(1i) 
reduction in value of 
e limitation on deduction re, 18(1)(s) 
loans etc. acquired in ordinary course of business, 
20(27) 
mark-to-market rules apply, 138(10) 
mutualization proposal, 139 
negative reserves, 12(1)(e.1), 20(22), Reg. 1400(2) 


1975 branch accounting election deficiency, defined, 
138(12) 


1975-76 excess additional group term reserve, 
defined, 138(12) 


1975-76 excess capital cost allowance, defined, 
138(12) 


1975-76 excess investment reserve, defined, 138(12) 


1975-76 excess policy dividend deduction, defined, 
138(12) 


1975—76 excess policy dividend reserve, defined, 
138(12) 


1975-76 excess policy reserve, defined, 138(12) 
1977 carryforward deduction, Reg. 2408 

1977 excess policy dividend deduction, Reg. 2407 
non-capital loss of, 111(7.1) 


non-resident, Reg. 219(4)-(8), 800, 801, 803, 804, 
2401 


branch tax elections, Reg. 2403 

change in use rules, 138(11.3)-(11.41), (11.6) 
computation of income, 138(11.91) 
domestication of branch operation, 138(1 1.5) 


eligible property for transfer to corporation by 
shareholder, 85(1.1)(b) 


excluded property, Reg. 810 
qualified related corporation, 138(12) 
registered, see Registered non-resident insurer 
transfer of insurance business, 138(11.5) 
¢ — anti-avoidance provisions, 138(11.7) 
° computation of income, 138(11.92) 
° contributed surplus, computation of, 138(11.9) 


ee depreciable property, rules re, 138(11.8) 


e paid-up capital, computation of, 138(11.7) 
non-segregated property, 138(12) 
participating life insurance policy, defined, 138(12) 
policy loan, defined, 138(12), 148(9) 
policy reserves, Reg. 1400-1408 
life insurance, 138(3)(a)(1) 
e — post-1995 policies, Reg. 1404 
e — pre-1996 policies, Reg. 1401(1) 
negative, 20(1)(e.1), 20(22), Reg. 1400(2) 
non-life insurance, 20(7)(c), Reg. 1400 
1975-76 excess, defined, 138(12) 
regulations, Reg. 1400-1408 
property acquired on default in payment, 138(11.93) 
“property used by it in the year in, or held by it in 
the year in the course of’, 138(12) 
defined, Reg. 2400 
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Insurance corporation (cont'd) ; 
* registered, see Registered non-resident insurer 


¢ regulations, Reg. Part XXIV 


¢ reserve for unpaid claims, see also policy reserves; 
unpaid claims reserve adjustment 


life insurance, Reg. 138(3)(a)(i1) 
¢ — post-1995 policies, Reg. 1405 
¢  pre-1996 policies, Reg. 1401(4) 
limitation, 18(1)(e.1) 
negative, 12(1)(e.1), 20(22), Reg. 1400(2) 
security used or held by 


¢ “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 


segregated funds of, 138.1, Reg. Part LXI 
subsidiary, wound up, 88(1)(g) 

surplus funds derived from operations, 138(12) 
tax payable by, under former Part IA, ITAR 60.1 
taxable capital gains, 138(2)(b), 142 

taxable income earned in a province, Reg. 403 
transfer of insurance business 

¢ by non-resident insurer, 138(11.5) 

¢ by resident insurer, 138(11.94) 


unpaid claims reserve adjustment, see also reserve 
for unpaid claims 


ee claims incurred but not reported, Reg. 1400(3)D, 
E 


ee deduction, 20(7), (26), Reg. 1400(3)D, E 
ee inclusion of prescribed portion, 12.3 

* variation in tax basis and amortized cost, 138(13) 
* winding-up of, Reg. 8101(3) 

Insurance policy 

* acquisition costs 

ee defined, Reg. 1408(1) [to be repealed] 

ee not deductible to insurer, 18(9.02) 

¢ disposition of, 148 

ee no capital gain, 39(1)(a)(iii) 

ee no capital loss, 39(1)(b)(1) 

¢ foreign, 94.2(10) 

e life, see Life insurance policy 

e loan, see Policy loan (life insurance) 


reserves (insurer), see Insurance corporation: policy 
reserves; Insurance corporation: reserve for unpaid 
claims 


° rider, see Rider 
Insurance proceeds 


* constitute proceeds of disposition, 13(21)“proceeds of 


disposition”(c), 54“‘proceeds of disposition’ (c) 

¢ rollover where property replaced, 13(4), (4.1), 44 

Insurer, see also Insurance corporation 

¢ defined, re life annuity contracts, 148(10)(a), Reg. 
217(1) 

Intangible property, see also Eligible capital property 

* patents, Reg. Sch. II:Cl. 14, Sch. [f:Cl. 44 

* relating to road, bridge, townsite, etc., capital cost, 
13(7.5)(c) 

Integration 

* capital dividend flow-through, 83(2), 89(1)‘‘capital 
dividend account’’(b) 

* corporate and personal tax, 82(1)(b), 121 

° Tiyan dividend flow-through, 82(1)(a)(i)(A), 

¢ Part IV tax flow-through, 186(1)(b) 

Intellectual property, see Copyright; Patent; 

Trademark 

Inter vivos trust, see also Trust (or estate) 

¢ defined, 108(1) 


Inter-American Development Bank 

* bonds of 

e* excluded from foreign property, 206(1)“foreign 
property”’(g)(ii)(D) 

*° trust investing in, not foreign property, Reg. 
5000(7)“‘specified international finance 
trust’’(c)()(P) 

Intercorporate dividends generally tax-free, 112, 113 

Interest (in property, etc.) 

* beneficial, in trust, meaning of, 248(25) 

* capital, in trust, see also Trust (or estate) 

¢ family farm partnership, in, 110.6(1) 

* income, in trust, see also Trust (or estate) 


investment, in business, ITAR 23(5)“investment 
interest” “1971 receivables” 


life, in real property, see Life estate in real property 

partnership, see Partnership interest 

policy loan, re, defined, 138(12), Reg. 1408(1) 
ualifying, see Qualifying interest (in respect. of 
oreign affiliate) 

* real property, in, defined, 248(4) 

¢ taxable Canadian property, in, 248(1)‘‘taxable 

Canadian property (1) 

* trust, see Trust (or estate): interest in 

Interest (monetary) 

¢ accrued 

° corporations, partnerships, trusts, 12(3) 

° deduction on disposition of debt obligation, 20(21) 

° deemed, 12(9) 

° inclusion in income, 12(3), (4), (9) 

© individuals, 12(4) 

° on amalgamation, 87(2)(G.4) 

° prescribed debt obligation, on, 12(9), Reg. 7000 

° to date of death, 70(1)(a) 

¢ allowable refund of N.R.O., on, 133(7.01), (7.02) 


annual reporting, see accrued (above) 
benefit from loan, deemed to be, 80.5 
bond 
e accrued, to date of transfer, 20(14) 
ee information returns, Reg. 211 
e purchased at discount, 16(3) 
borrowed money used to acquire land, on 
e defined, 18(3)“‘interest on debt relating to. the 
acquisition of land” 
ee not deductible, 18(2), (2.1) 
ee partner, by, 18(2.1) ; 
¢ borrowed money used to acquire property no longer 
owned, 20.1(1) 
¢ borrowed money used to acquire SBDB, 15.1(4) 
¢ borrowed money used to invest in deferred income 
plan, 18(11) 
¢ borrowed money used to invest in shares, 20(1)(c), 
20(1)(qq) 
capital and, combined, 16(1) 
* on expropriation assets, 80.1(3) 
capital gains refund, on 
e mutual fund corporation, 131(3.1), (3.2) 
¢ mutual fund trust, 132(2.1), (2.2) 
capitalization into cost of property, 21 
certain bonds etc., on 
e« excluded from income, 81(1)(m) 
compounded daily, 248(11) 


coupons to be identified as to taxable and non- 
taxable obligations, 240(2) 


debt obligation, on, 20(14.1) 


¢¢ mark-to-market property of financial institution, 
142.5(3) 
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Interest (monetary) (cont’d) 
¢ debt relating to the acquisition of land, on 


defined, 18(3)“interest on debt relating to the 
acquisition of land” 


¢ deductible, see also borrowed money used ... 
(above) 


general rule, 20(1)(c) 

loan by partner to partnership, 20(3.1) 

loan by shareholder to corporation, 20(3.1) 

paid under Income Tax Act, not deductible, 
18(1)(t) 

payment under guarantee by shareholder, 20(3.1) 
purchase of shares, 20(1)(qq) 


¢ deduction by certain corporations, limitation on, 
18(4)-(6) | 


* deemed 

¢* amount paid by credit union re member’s share, 
137(4.1) 

¢¢ benefit from loan, 80.5 

ee certain shares, on, 258(5) 

e¢ non-resident tax, 214(6), (14) 

ee preferred shares, on, 258(3) 


deemed received by corporation on loan to non- 
resident, 17 

¢ defined, Income Tax Conventions Interpretation Act 
s. 6 


dividend refund, on, 129(2.1), (2.2) 


* escalating interest GICs, Reg. 7000(2)(c.1) 

* expense 

ee amount deductible, 20(1)(c), (d) 

*¢ compound, 20(1)(d) 

ee election to capitalize, 21(1) 

¢* employee’s automobile or aircraft, 8(1)G)@) 

ee imitation on deduction by certain corporations, 
18(4)-(6) 

*¢ minimum tax, 127.52(1)(b), (c), (¢:2), (e.1) 

¢e¢ policy loans, on, 20(2.1), 138(12)“interest” Reg. 
4001 

* expropriation assets, on 

ee election re, 80.1(2) 

¢ forgiven, 80(2)(b) 

¢ income bond, on, deemed dividend, 15(3) 

e¢ non-resident corporation, 15(4) 

* income from business or property, 12(1)(c) 


¢ whether specified investment business, 
125(7)“specified investment business” 


increasing rates, income accrual, Reg. 7000(2)(c.1) 

instalments of tax, late or insufficient, 161(2) 
additional 3% payable, 161(3) 
limitation, 161(4), (4.1) 
not deductible, 18(1)(t) 
offset, 161(2.2) 
scientific research tax credit, when deemed 
161(10) 
share-purchase tax credit, when deemed paid, 
161(10) 

e where not payable, 161(2.1) 

interest repaid, on, 164(4) 

loss carryback, effect of, 161(7) 

loss of source of income, 20.1(1) 

obligation issued at a discount, 16(3) 

offset 

* arrears interest against refund interest, 161.1 

¢ early instalments against late instalments, 161(2.2) 

paid on death duties, deduction, 60(d) 


¢ paid or payable, deduction for, see deductible 
(above) 


paid, 


paid to non-resident, withholding tax, 212(1)(b) 
by wholly-owned subsidiary, 218 


to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XI 


payable 

carryback re minimum tax, no effect, 161(7) 
penalty, on, 161(11) 
penalty or bonus, treated as interest expense, 18(9.1) 
prepaid, deduction for, 18(9), (9.2)-(9.8) 
prescribed rate, Reg. 4301 
property transferred from spouse, 74.1 
rate reduction payments, treated as interest expense, 
18(9.1) 
refunds and repayments, on, 164(3)-(4) 
repayment of, deduction for, 20(1)d1) 


spouse, property transferred to, 74.1, see also 
Attribution rules 


student loan, paid, credit for, 118.62 
tax withheld but not remitted, on, 227(9.3) 
unclaimed at year-end 

withholding tax, 153(4) 
e effect of remittance, 153(5) 
unpaid tax, on, 161(1), 227(9.3); ITAR 62(2) 
adjustment of foreign tax, 161(6.1) 
grace period to pay balance, 161.2 
income in blocked currency, 161(6) 
loss carryback, effect of, 164(5), (5.1) 
none, re participation certificate, 161(5) 
not deductible, 18(1)(t) 
offset 

arrears interest against refund interest, 161.1 


early instalments against late instalments, 
161(2.2) 


Part III, 185(2) 
Part IV, 187(2) 
Part V, 189(7) 
Part VII, 193(3), (4) 
Part VIII, 195(3), (4) 
Part X, 202(5) 
Parexhh 3) 20 ES 
Part XII.4 tax, 211.6(5) 
retroactive to application date of provision, 221.1 
up to $25, may be cancelled, 161.3 
waiver of, 220(3.1) 
withholding tax, 212(1)(b) 


Interest-free loan, see Loan: interest-free 


Interference with remittances of tax withheld, 
227(5.2)—(5.4) (draft) 

Intergenerational transfers 

¢ attribution of income or loss, 74.1(2) 

¢ farm property 


Interim receiver 
¢ withholding tax, liability for, 227(5), (5.1)(d) 


Internal Revenue Service (U.S.), see also United 
States 


Internal waters 
¢ defined, Interpretation Act 35(1) 


International agencies, prescribed, Reg. 806.1 
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inter vivos, 73(3) 
on death, 70(9), (9:2) 


collection of Canadian tax, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXVI A 
competent authority procedures, Canada—U.S. Tax 
Convention Canada-U.S. Tax: Treaty:Art. XX VI 
exchange of information with CCRA, Canada—U.S. 
Tax Convention Canada-U.S. Tax Treaty:Art. XX VII 


Topical Index 


International Air Transport Association 
* employment income of non-Canadians, deduction for, 
L10C Cv) 

International Bank for Reconstruction and 

Development 

¢ bonds of 

** excluded from foreign property, 206(1)‘‘foreign 
property”(g)(1i)(A) 

** trust investing in, not foreign property, Reg. 
5000(7)“specified international finance 
trust’(c)(i)(G) 

International banking centre, 33.1 

¢ amalgamation, continuation of corporation on, 

87(2)G.8) 

¢ definitions, 33.1(1), (2) 

e designation of, 33.1(3) 

* election re eligible deposit, 33.1(6) 

*¢ restriction on, 33.1(7) 

¢ eligible deposit, defined, 33.1(1) 

¢ eligible loan 

** ceasing to be eligible, deemed disposition, 

33.1(11)(a) 

ee defined, 33.1(1) 

* income/loss from 

¢¢ computation of, 33.1(4) 

ee eligible deposit deductible only from, 33.1(8) 

*¢ excluded from income, 33.1(3) 

o%3 8 VeKCCa On 5. l(a) 

oe &* restriction, S51); Cl LAG) 

¢ information return, 33.1(12) 

¢ loss from, not included in non-capital loss, 

33.1(11)(b) 

International development assistance programs 

° se cae under, no overseas employment tax credit, 

-3(1)(a) 
* person working on deemed resident in Canada, 
250(1)(d) 

¢ prescribed, Reg. 3400 

International Finance Corporation 

¢ bonds of 

ee eligible for RRSP investment, Reg. 4900(1)()G.1) 

ee excluded from foreign property, 206(1)“foreign 
property”’(g)(ii)(B) 

** trust investing in, not foreign Propet; Reg. 
5000(7)“‘specified international finance 
trust’(c)()(H) 

International organization 

* employment income from 

ee deduction, 110(1)(H(~u) 

ee tax credit, 126(3) 

° interest paid to, withholding tax exemption, Reg. 806 

International shipping 

¢ aircraft used in 

ee lease payments exempt from withholding tax, 
212(1)(d)(xi) 

* assets not subject to capital tax, 181.4(d) 

* corporation, residence of, 250(6) 

* non-resident’s income from, exempt, 81(1)(c) 

International sport federation, eligibility 

requirements of, see. Amateur athlete trust 

International tax 

conventions, see Tax treaty 

dividends received from foreign corporations, 90, 113 

foreign accrual property income, 91, 95 

foreign tax credit, 126, see also Foreign tax credit 

treaties, see Tax treaty 

United States, rules re, see United States 


¢ withholding tax, 212, 


International traffic 


* capital tax on ships and aircraft, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIII:3 


° defined, 248(1), Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty: Art. [1:1(h) 


¢ employee employed in, Canada—U.S. Tax Convention 
Art. XV:3 


¢ profits from, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. VIII 


¢ ship or aircraft operated by non-resident in 
*¢ capital gains on, 248(1)‘“‘taxable Canadian 
property”’(b)(i1) 
ee deduction from taxable capital for large 
corporations tax, 181.4(d)(i) 

** income of non-resident exempt, 81(1)(c) 

ee residence of shipping corporation, 250(6) 

Interpretation, 248-260 

¢ definitions, 248(1) 

¢ Income Tax Conventions Interpretation Act, see 
Table of Contents 

¢ Interpretation Act, see Table of Contents 

Interpretation services 

¢ sign language, medical expense credit, 118.2(2)(L4) 

Inventory 

e adding property to, non-resident, 10(12), (14) 

e adjustment 

ee amalgamation, on, 87(2)G.1) 

ee deduction from income, 20(1)(ii) 

ee inclusion in income, 12(1)(r) 

¢ adventure in the nature of trade, 10(1.01) 

ee superfical loss rule, 18(14)-(16) 

e allowance, repealed [was 20(1)(gg)] 

¢ amalgamation, on, 87(2)(b) 

* artistic endeavour, of, 10(6)-(8) 


see also Withholding tax 


audit of, 231. 1(1)(b) 

ceasing to use in business, non-resident, 10:2), (14) 

cost of 

¢ non-deductible expenses included in, 10(1.1) 

defined, 248(1) 

e specified debt obligation and mark-to-market 
property excluded, 142.6(3) 


e “eligible peat pe for transfer to corporation by 
shareholder, 85(1.1)(f) 


examination of property in, 231.1 
exploration and development shares, 66.3(1) 
farming business, of, see Farming: inventory - 
financial institutions, see Mark-to-market property 
manner of keeping, Reg. 1800 
mark-to-market rules, see Mark-to-market property 
non-resident, 10(12)—(14) 
removing property from, non-resident, 10(12), (14) 
reserve on sale of, 20(1)(n), 20(8) 
e where property repossessed by creditor, 79.1(4) 
sale of 
¢ after ceasing to carry on business, 23(1) 
e included in income, 9(1) 
* repossession by vendor in same taxation year, 
AGACS) 
¢ share held as, stop-loss rules on disposition, 
112(4)-(4.2) 
transfer to corporation, 85(1)(c.1), (e.3) 
valuation of, 10, Reg. 1801 
adventure in the nature of trade, 10(1.01), (9) 
¢ change in control of corporation, 10(10) 
consistency required, 10(2.1) 
farming business, 28(1.2), (1.3), Reg. 1802 
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Inventory (cont’d) 
e¢ incorrect, 10(3) 


ee shares, 112(4.1) 

¢ writedown, 10(1) 

ee adventure in the nature of trade, 10(1.01), (9) 
eee change in control of corporation, 10(10) 
e¢ of loan, denied, 18(1)(s) 

e* superficial loss rule, 18(14)-(16) 
Investment 

activity, see Investment activity 

allowance, see Investment allowance 
business, see Investment business 

corporation, see Investment corporation 
counselling, see Investment counselling fees 
income, see Investment income 

offshore, see Offshore investment fund 
qualified, see Qualified investment 

registered, tax re, 204.4—204.7 

tax credit, see Investment tax credit 

tax shelter, see Tax shelter: investment 
Investment activity (re foreign property rules) 
- © defined, 206(1) 

Investment advice, sce Investment counselling fees 


Investment allowance 

° defined 

ee for large corporations tax, 181.2(4), 181.3(4) 

ee for Part XIV branch tax, 219(1)G), Reg. 808 

Investment business, see also Specified investment 

business 

° of foreign affiliate 

ee defined, 95(1) 

ee excluded from active business, 95(1)“active 
business’’(a) 

ee start-up rule, 95(2)(k)(i) 

¢ re foreign investment entity 


e defined, 94.1(1), 94.1(2)(e) 
re foreign property rules, see Investment activity 
Investment club 
¢ tax treatment, Information Circular 73-13 (no ITA 
provision) 
Investment contract, see also Debt obligation 
* anniversary day 
ee accrued interest, 12(4) 
ee defined, 12(11) 
e defined, 12(11) 
ae contract corporation, prescribed, Reg. 
¢ exempt from Part IV tax, 186.1(b) 


Investment corporation, 130 

¢ deduction from tax, 130(1) 

¢ defined, 130(3)(a), 248(1) 

¢ election not to be restricted financial institution, 
131(10) 

¢ election re capital gains dividend, Reg. 2104 

¢ flow-through entity for capital gains exemption, 
39.1(1), (6) 

e information return where share claimed to be 
qualified investment, Reg. 221 

e mortgage, see Mortgage investment corporation 

° non-resident-owned, see Non-resident-owned 
investment corporation 

¢ not subject to mark-to-market rules, 
142.2(1)‘‘financial institution’(c)(1) 

¢ shares in, foreign property, 206(1)“foreign 
property’ (e) 


* special tax rate, 130 

¢ taxed capital gains, 130(3)(a) 

¢ that is not mutual fund corporation, 130(2) 

Investment counselling fees 

¢ deductible, 20(1)(bb) 

¢ for RRSP or RRIF, non-deductible, 18(1)(u) 

Investment dealer, see also Financial institution; 

Registered securities dealer 

e defined, 142.2(1) 

* subject to mark-to-market rules, 142.2(1)“financial 
institution” 

Investment expense, defined, | 10.6(1) 


Investment income, see also Property: income from 
aggregate, see Aggregate investment income 
associated corporation, from, 129(6) 
Canadian, defined, 129(4) 
defined, 110.6(1) 
foreign, defined, 129(4) 
information returns, Reg. 201 
life insurer’s, tax on, 211—211.6 
refundable tax on, 123.3 
Investment interest 
¢ ina business, ITAR 23(5)“investment interest” “1971 
receivables” 
Investment loss 
¢ business, see Business investment loss 
Investment manager 
e defined, 44.1(1)“eligible pooling arrangement” 
Investment property 
¢ defined 
ee foreign affiliate, 95(1) 
ee foreign investment entity rules, 94.1(1) [proposed] 
ee insurer, Reg. 2400(1) 
Investment shortfall 
e for labour-sponsored venture capital corporation, 
204.82(2:1); (2:2) 
Investment tax credit, 127(5)—(35) 
e addition to, 127(10.1) 
¢ amalgamation, on, 87(2)(00) 
* annual limit, defined, 127(9) 
e assistance or government assistance, effect of, 
127(18)-(21) 
¢ continuation of predecessors, 87(2)(qq) 
associated corporations, 127(10.3) 
¢ failure to file agreement, 127(10.4) 
available-for-use rule, 127(11.2), 248(19) 
certified property 
e ascertainment of, 127(10)(a), (b) 
e prescribed areas, Reg. 4602 
conversion of property to commercial use, 
127(27)-@G1) 
* cooperative corporation, 127(6) 
¢ deduction from Part I.1 surtax, 180.1(1.2), (1.3) 
¢ defined, 127(9), (11.1), (12)—(12.2) 


definitions, 127(9) 
depreciable propery acquired before change of 
control, 13(24), (25) 
¢ expenditure limit, determination of, 127(10.2), (10.6) 
¢ filing deadline, 37(11), 127(9)“investment tax 
credit”(m) ' 
e included in income, 1|2(1)(t) 
ee year of death, 70(1)(b) 
¢ limited partner, of, 127(8:1) 
* non-arm’s length transactions, 127(11.6)—-(11.8), (24) 
* overpayment of tax as consequence of, 164(5), (5.1) 
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Investment tax credit (cont'd) 

* parent’s, after subsidiary wound up, 88(1)(e.3) 

* partnership, allocation to partners, 127(8) 

* non-limited partners, 127(8.3) 

* recapture of, 127(28) 

qualified property, Reg. 4600 

¢ defined, 127(9), (11) 

* R&D, see scientific research (below) 

* reassessment, 152(6)(d) 

* recapture of, 127(27)+(35) 

*« deduction in later year, Bi 2) 

¢ refundable, 127.1 

¢¢ defined, 127.1(2) 

** depreciable property acquired before change of 
control, 13(24), (25) 

* renunciation of, by general partner, 127(8.4) 


* repayment of assistance, 127(9)"investment tax 
credit”(e.1), 127(10.7) 

* scientific research 

e* basic 20% credit, 127(9) ‘ 

credit” (a. 1) 

ee extra 15% credit, 127(10.1) 

* small business, 127(9)“qualified small-business 
property” [repealed], 127(9)“specified percentage’’(1) 

* specified percentage, 127(9) 


* super-R&D allowance by province, federal roe 
|27(9)“super-allowance benefit amount”, 
127(10.1)(b) 


* “tax otherwise payable” defined, 127(17) 
* trusts, allocation to beneficiaries, 127(7) 


** reduces cumulative Canadian exploration expense, 
127(12.3) 


* unpaid amounts, 127(26) 

* where control of corporation acquired, 127(9.1), (9:2) 

* windup of corporation, flow-through to parent, 
88(1)(e.3) 

Investment trust, see Mutual fund trust 

Investor (re Canadian film/video tax credit) 

¢ defined, 125.4(1) 

* no film credit where amount can be deducted, 
125.4(4) 

Involuntary dispositions 

* resource property, 59.1 

Ireland, see also Foreign government 

* stock exchange recognized, Reg. 3201(p) 

* universities, gifts to, Reg. Sch. VIII s. 10 

Iron 

. processing ore, whether manufacturing or processing, 
125.1(3)“manufacturing or processing” Reg. 5203 

* production of 

** royalties not deductible, 18(1)(m)(v)(D) 

** royalties taxable, 12(1)(0)(v)(D) 

Iron lung, as medical expense, 118.2(2)(i) 

Israel, see also Foreign government 

* stock exchange recognized, Reg. 3201(q) 

* universities, gifts to, Reg. Sch. VIII s. 8 

Israel Bonds 

* eligible for RRSPs and RRIFs, Reg. 4900(1)(o) 

Issuer 

* RRSP, defined, 146(1), Reg. 214(7) 

Italy, see also Foreign government 

* stock exchange recognized, Reg. 3201(f) 


J 
JEC, see Joint exploration corporation 
Jail. see Offences 


‘investment tax 


Jamaica, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 15 
Japan, see also Foreign government 

* stock exchange recognized, Reg. 3201(g) 
Jeopardy assessment or jeopardy order 

¢ re collection restrictions, 225.2(2) 

¢ refund not to be paid, 164(1.2) 


Jesuit 
* income of, not taxed, 110(2) 


Jetty, capital cost allowance for, Reg. Sch. II:Cl. I(e), 
sch. GisGis!3 


Jewellery, see Listed personal property 
Jig, capital cost allowance, Reg. Sch. II:Cl. 12(d) 


Job retraining 


¢ reimbursed tuition fees, no credit unless included i in 
income, 118.5(1)(a)(ii1) 

* unemployment insurance/employment insurance 
benefit, not included in income, 56(1)(a)(iv) 


Joint and several liability, see Liability for tax: joint 
and several 
Joint election, see also Election(s) 
¢ defined, for small business development bond, 
15.1(3) 
Joint exploration corporation 
¢ agreed portion, defined, 66(15) 
* defined, 66(15), ITAR 29(8), Reg. 4608(1) 
¢ renunciation of resource-related expenses, ITAR 
29(6), (7) 
¢ election re, 66(10)—(10.4) 
* excessive, penalty for, 163(2.2) 
rules, 66(10.4) 
share, adjusted cost base, 53(2)(f.1) 
shareholder corporation, defined, 66(15) 


Joint liability, see Liability for tax: joint and several _ 


Joint partner trust, see Joint spousal or common-law 
partner trust 


Joint spousal or common-law partner trust, see also 
Post-1971 spousal or common-law gg s trust; Trust 
(or estate): spouse, for 


¢ deduction from income, 104(6)(b)(ii.1), (il) 

¢ defined, 104(4)(a)Gv)(A), 248(1) 

¢ distribution of property to person other than taxpayer 
or spouse, 107(4)(a)(i1i) 

* preferred beneficiary election by, 104(15)(a) 

¢ transfer by, to another trust, 104(5.8) 

¢ transfer to, rollover, 73(1.01)(c)(i11) 

Judge, see also Court 

* application to, re seized documents, 232(4), (8) 

¢ bribery of, non-deductible, 67.5 

¢ defined 

*¢ for jeopardy assessment and collection, 225.2(1) 

ee for search and seizure, 231 


income from professional practice, 24.1 [repealed] 
issue of search warrant, 231.3(1)-(4) 

pension plan, Reg. 8309 

powers in jeopardy proceedings, 223(11), (12) 


review of requirement to provide foreign-based 
information, 231.6(5) 


* RRSP contribution room, Reg. ein) 
Judicial notice 

* regulations, etc., 244(12) 

Jurisdiction 

* territorial, 244(3) 

Juror’s fees 

e taxable, 3 (per IT-377R) 
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Jury duty, see Juror’s fees 


K 
Kaolin 
* extraction of, 248(1)“mineral resource”(d)(1i) 
¢ included in definition of “mineral”, 248(1) 


Kickbacks, see Illegal payments 

Kiddie tax, 120.4, see also Split income: tax on . 
Kidney machine, medical expense, 118.2(2)(i) 
Kilns 

* capital cost allowance for, Reg. Sch. II:Cl. 8 
Kilometres driven, allowance for, Reg. 7306 
Kitchen utensils } 

* capital cost allowance for, Reg. Sch. H:Cl. 12(c) 
Kiwi loans, see Weak currency debt 

Koller case overruled, 81(1)(g) 

Krull case overruled, 6(23) 


L 


LCGE (Lifetime capital gains exemption), see Capital 


gains deduction 

LCT, see Large corporations tax (Part I.3) 

LIF, see Life income fund 

LLC, see Limited liability company (U.S.) 

LLP, see Lifelong Learning Plan; Limited Liability 
Partnership 

LLP balance 

¢ defined, 146.02(1) 

LPP, see Listed personal property 

LSVCC, see Labour-sponsored venture capital 
corporation (LS VCC) 

Laboratory services, as medical expense, 118.2(2)(0) 
Labour Adjustment Benefits. Act 

¢ benefits under 

income, 56(1)(a)(vi), Reg. 5502(a) 
withholding of tax at source, 153(1)(m), Reg. 
5502(a) 


° nae of overpayment under, deduction for, 
60(n) 


Labour expenditure (re Canadian film/video tax 
credit) 


¢ defined, 125.4(1) 

e qualified, see Qualified labour expenditure (re 
anadian film/video tax credit) 

Labour organization, exemption, 149(1)(k) 

Labour-sponsored funds tax credit 

* acquisition of share by RRSP, 127.4(1)“qualifying 

trust” 127.4(3), Reg. 6706(2)(c) 

computation of, 127.4(3), (4) 

cooling-off period, three years, 127.4(3) 

deduction of, 127.4(2) 

defined, 127.4(1), (6), 204.8(1), 211.7C1) 

provincial, does not reduce ACB of investment, 

53(2)(k)G)(C) 

¢ RRSP, 127.4(1)“qualifying trust’, 127.4(6)(a) 

* recovery of 

ee disposition of share, 211.8 

national LSVCC, Reg. 6706 

provincial LSVCC, 211.7 

Labour-sponsored venture capital corporation 

(LSVCC), see also Labour-sponsored funds tax credit 

* amalgamation or merger of, 127.4(1.1), 204.85 

¢ deemed to be mutual fund corporation, 131(8) 


discontinuance of venture capital business, 204.8(2), 
204.841 


dissolution of, 204.85 

prescribed, Reg. 6701 

¢ deemed not a public corporation unless listed, 
89(1)“public corporation’(b), (c) 

° disposition of shares, capital loss, 40(2)(1) 

* exempt from Part IV tax, 186.1(b) 


e« income eligible for dividend refund, 


125(7)“specified investment business” 
prescribed assistance, Reg. 6702 
shares of 
° prescribed assistance, deduction from cost base, 
53(2)(k)G)(C) 
provincial, tax on, 204.82(5) 
registered, 204.8—204.87 
deemed to be prescribed LSVCC, Reg. 6701(c) 
defined, 248(1) 
disposition of, clawback, 211.8 
eligible investment, 204.8(1) 
refund of tax where no monthly deficiency, 204.83 
registration conditions, 204.81(1) | 
return and payment of tax, 204.86 
revocation of registration, 204.81(6)—(9) 
shares of 
e acquisition by RRSP, 127.4(1)“qualifying trust” 
127.4(3) 
adjusted cost base not reduced by credit, 
53(2)(k)G)(C) 
e credit for purchase, 127.4 
e redemption restrictions, 204.81(1)(c)(vii) 
e transfer restrictions, 204.81(1)(c)(vii) 
tax where insufficient eligible investments, 204.82 
rules*te< 1S (ert) 
voluntary de-registration, 204.81(8.1) 


Labrador 


deduction for individuals residing in, Reg. 
7303.11) 


Land 


2619 


adjusted cost base, additions to, 53(1)(h), (1) 
allocation of proceeds of disposition between land 
and buildings, 13(21.1), 70(5)(d) 

clearing, levelling, draining, 30 

costs relating to ownership of 

e limitation on deductibility, 18(3.1)—(3.7) 
defined, re restrictions on deductibility, 18(3) 
donation of, see Ecological gifts 

drainage system, deduction, 30 

ecological, see Ecological gifts 

interest on debt relating to acquisition of 

e defined, 18(3) 

e limitation on deductibility, 18(2) 

inventory 

¢ cost to include non-deductible expenses, 10(1.1) 
e deceased taxpayer’s, 70(5.2) 

meaning of, 18(3) 

not depreciable, Reg. 1102(2) 

rent paid before acquisition, deemed depreciable 
property, 13(5.2)(c) 

tillage of soil, 248(1)“farming” 

unproductive 
¢ limitation on deductibility of expenses, 18(2) 
used in farming business, see also Farm land 
e disposition of 
loss, added to cost base, 111(6) 
¢ transferred to child: on death, 70(9) 

used in farming business of partnership 
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Land (cont’d) 
ee disposition of, 101 


Land drainage system, deduction, 30 

Land registry 

¢ lien on property for various debts owing, 223(5)-(11) 

Landfill gas 

¢ defined, Reg. 1104(13) 

Landscaping grounds 

¢ deductible expense, 20(1)(aa) 

Lapse-supported policy 

¢ defined, Reg. 1408(1) 

Large corporation 

* appeal by, only on grounds raised in objection, 

169(2.1) 

capital tax on, see Large corporations tax (Part I.3) 

defined, 225.1(8) 

notice of objection, requirements, 165(1.11)—(1.14) 

R&D investment tax credits limited, 127(10.2) 

required to remit '/2 of taxes in dispute, 

164(1.1)(d)(i1), 225.1(7) 

¢ required to remit source withholdings through 
financial institution, 153(1), Reg. 110 

¢ small business deduction limited, 125(5.1) 

Large corporations tax (Part 1.3), 181-181.71 

capital, 181.2(3) 

¢ financial institutions, 181.3(3) 

capital deduction, 181.5(1) 

¢ related corporations, 181.5(2)—(6) 

certain corporations exempted, 181.1(3) 

deductible in computing branch tax liability, 

219(1)(h)() 

deduction re, 125.3 

determining values and amounts, 181(3) 

financial institutions, 181.3 

¢ defined, 181(1) 

instalments, 157(1), (2) 

investment allowance, 181.2(4) 

e financial institutions, 181.3(4) 

limitation re inclusions and deductions, 181(4) 

long-term debt, defined, 181(1) 

mutual fund reorganization, effect on taxation year, 

132.2(1)(0)(i1) 

partnership interests, value of, 181.2(5) 

payment of tax, 181.7 

reserves, defined, 181(1) 

return, 181.6 

short taxation year, 181.1(2) 

tax payable, 181.1(1) 

taxable capital, 181.2(2) 

e financial institutions, 181.3(2) 

taxable capital employed in Canada, 181.2(1) 

e financial institutions, 181.3(1) 

* non-resident corporation, 181.4 

Large employer 

¢ required to remit source withholdings through 
financial institution, 153(1), Reg. 110 

Laryngeal speaking aid, as medical expense, 

118.2(2)(i) 

Laser-disk 

* capital cost allowance, Reg. Sch. II:Cl. 12(r) 

Last, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Late-filed elections or documents 

* detail on notice of objection, 165(1.12) 

* generally, 220(3.2), Reg. 600 

* resource taxation, 66(12.74)-(12.75) 


* s. 85 rollover, 85(7)-(8) 

* to trigger capital gain before corporation goes public, 
48.1(3) 

Late-filed return 

e penalty, 162(1), 235 

Law Society 

¢ membership fees, deductible to employee, 8(1)(i)() 

Lawyer 


* appointed a judge, deferral of income, 24.1 
[repealed] 


books and records required to be kept, 230(2.1) 
defined, 232(1), 248(1) 

incorporated, see Professional corporation 

income of, see Professional practice 
misrepresentation by, penalty, 163.2 
solicitor-client privilege, 232 

Lead performer (for Canadian film/video tax credit) 
e defined, Reg. 1106(5)(a) 

Lead voice (for Canadian film/video tax credit) 

e defined, Reg. 1106(5)(b) 

Learning disability 

¢ tutoring for, medical expense credit, 118.2(2)(1.91) 
Lease 

e financing, see Direct financing lease 

* option to purchase, see Option 

Lease cancellation payment, 13(5.5), 20(1)(z), (z.1) 
¢ amalgamation, on, 87(2)(J.5) 

e limitation on deductibility, 18(1)(q) 

Lease inducement payments 

¢ taxable as income, 12(1)(x) 

Lease-leaseback arrangement 

¢ rental payments included in cost for CCA, 13(5.4) 
Lease obligation 

e defined, for FAPI rules, 95(1) 

e income of foreign affiliate from, 95(2)(a.3) 


Leasehold interest, see also Interest (in property, etc.) 


¢ capital cost allowance, Reg. ee 1102(4)-(6), 
Reg, »ch.IiCl. 13, Reg. Sch. HI 


¢ deemed disposition of, 13(5.1) 
e. Expo, ’67,0r. °86, Reg. SchaII:Cl..23 


property acquired, rules, 13(5.1) 
separate classes, Reg. 1101(Sh) 
Leasing costs 
¢ non-resident withholding tax, 212(1)(d) 
e passenger vehicle 
ee limitation on deductibility, 67.3 
eee where more than one lessor, 67.4 
Leasing properties 
¢ amalgamations, 16.1(4) 
¢ assignments, 16.1(2), (3) 
capital cost allowance, Reg. 1100(15)-(20), 1101(Sc) 
defined, Reg. 1100(17)-(20) 
* non-arm’s length exception, Reg. 1102(20) 


minimum tax, 127.52(1)(b), (c.2)(ii), 127.52(3)“‘rental 
or leasing property” 


¢ replacement property, 16.1(5)-(7) 

¢ rules re, 16.1 

¢ rules where election filed, 16.1(1)-(4) » 

e subleases, 16.1(2), (3) 

* windings-up, 16.1(4) 

Leaving Canada, see Ceasing to be resident in Canada 
Lebanon, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 9 
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Legal costs, see also Court: costs 

¢ collecting or establishing right to pension benefit 
*¢ deduction for, 60(0.1) 

ee reimbursement of, taxable, 56(1)(1.1) 


¢ collecting or establishing right to ea se allowance 
or severance pay 


ee deduction for, 60(0.1) 

e¢ reimbursement of, taxable, 56(1)(1.1) 

¢ collecting or establishing right to wages 

ee deduction for, 8(1)(b) 

*¢ reimbursement of, taxable, 6(1)() 

* conducting appeal, of, 60(0) 

¢ deductible, 8(1)(b), 20(1)(e), 20(1)(cc), 60(0), (0.1), 
62(3)(f), 118.2(2)0.1)G) 

¢ financing, 20(1)(e) 

* income when awarded or reimbursed, 6(1)(j), 

56(1)d), (1) 

lobbying, 20(1)(cc) 

moving expenses, 62(3)(f) 

objecting to assessment, 60(0) 

objecting to determination, 152(1.2) 

purchase of new home, 62(3)(f) 

relating to organ or bone marrow transplant, 

118.2(2). 1G) 

* representation expenses, 20(1)(cc) 

¢ seizure of chattels, 225(2), (4) 

Legal documents 

¢ cost of revising for change of address, deduction, 
62(3)(f) 

Legal representative 

appropriation of property by, 159(2.1) 

clearance certificate, 159(2) 

defined, 248(1) 

liability for taxpayer’s obligations, 159(1), (3) 

obligations of, 159(1) : 

Legal representative of deceased taxpayer 


¢ application to Minister re vesting of properties, 
70(5.2), (6), (9), (9.2) 


¢ election re amounts receivable, 70(2) 
ee revocation of, 70(4) 


election re losses, 164(6) 

e* reassessment, 152(6) 

election re payment of tax in instalments, 159(5)-(7) 
election re reserves, 72(2) 

information return, Reg. 206 

return of income, when due, 70(7) 
Legislation 

* amendment of, see Amendment 

citation of, Interpretation Act s. 40 

deemed remedial, Interpretation Act s. 12 
definitions, effect of, Interpretation Acts. 15 
headings or titles, /nterpretation Act s. 14 
in-force date, see Amendments: when in force 
interpretation of, Interpretation Act 

marginal notes, Interpretation Act s. 14 

repeal of, Interpretation Act s. 43-45 

titles of sections, see Marginal notes 
Legislative assembly (or Legislature) 

e defined, /nterpretation Act s. 35(1) 

¢ member of, expense allowance exempt, 81(2) 
Lending asset, see also Specified debt obligation 
* cost amount of, 248(1)‘‘cost amount’’(d.1) 

* defined, 248(1) 


¢¢ for FAPI purposes, 95(1)“lending of money” 
closing words 


Lending of money, see also Loan 

¢ defined, for FAPI rules, 95(1) 

Lesbian couples, see Common-law partner 

Level-yield method (for allocation return from 

specified debt obligation) 

¢ defined, Reg. 9102(2) 

Liabilities 

¢ determination of, for debt forgiveness reserve, 
61.3(1)(b)C(ii) 

Liability for tax 

e alternative minimum tax, 127.7 

e failure to withhold tax on payment to non-resident, 
215(6) 

° general, 2 


° income from erty transferred at non-arm’s 
length, on, | 0(1)-(3) 


income-splitting tax, Pd 108 

joint and several 

* assessment of, 160.1(3) 

e charitable organization and charitable foundation, 
188(4) 

ee charity revocation tax, 188(2) 

ee debt forgiveness reserve, asset transfer, 160.4 


ee debtor and transferee following transfer. of 
forgiven amount, 80.04(11) 


ee directors and corporation, source withholdings and 
other amount, 227.1 


*¢ excessive election re capital dividend or capital 
gains dividend, 185(4) 

GST credit overpayment, 160.1(1.1) 
income-splitting tax, 160(1.2) 

kiddie tax, 160(1.2) 

legal representative and taxpayer, 159(1) 


non-resident trust and Canadian resident 
beneficiary, 94(2) [to be repealed] 


ee non-resident trust, Canadian beneficiary and 
contributor, 94(3)(d)(i) [proposed] 

Part III tax, 185(4), (6) | 

payor and non-resident, withholding tax, 227(8.1) 
person responsible for withholding taxes, 227(5) 
property transferred not at arm’s length, 160(1) 


eee transferred to use other taxpayer’s 
enefit, 160(1.1) 


ee RCA benefits received by another, 160.3 
ee RRIF, amounts received under, 160.2(2) 


RRSP, amounts received under, 160.2(1) 


secured creditor, for remittances, 227(5.2)—(5.4) 
(draft) 

ee transferred Part VI.1 tax, 191.3(1)(e) 

** trustee and person whose property is being 
managed, withholding, 227(5), (5.1) 

ee trustee in bankruptcy and bankrupt corporation, 

128(1)(e) 

e UI premium tax credit, 160.1(2.2) 

kiddie tax, 120.4(2) 

minimum tax, 127.7 

non-resident corporation 

¢ carrying on business in Canada, 219 

not affected by incorrect assessment, 152(3) 

Pagtely2 

Part I.1, 180.1(1) 

Part 1.2, 180.2(2) 

Part L3snl8didq@) 

Part II, 182(1) 

Part II.1, 183.1(2) 

Part III, 184 

Part IV, 186(1) 


i) 
ON 
iS) 
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Liability for tax (cont'd) 

Part IV.1, 187.2, 187.3(1) 

Part V, 188 

Part VI, 190.1(1), (1.1), (1-2) 
Part VI.1, 191.1(1) 

Part VII, 192 

Part VIII, 194(1) 

Part IX, 196(1) 

Part X, 198(1), (3), 199(1), 201 
Part X.1, 204.1 

Part X.2, 204.6 

Part X.3, 204.82(1)-(3),; (5), (6), 204.841 
Part X.4 tax, 204.91 

Part X.5 tax, 204.94(2) 

Part XI, 206(2) 

Part XI.1, 207.1 

Part X1.2, 207.3 

Part XI.3, 207.7(1) 

Part XII, 208 

Part XII.1, 209(2) 

Part XII.2, 210.2(1), (1.1) 

Part. X13. 211 tL) 

Part XII.4, 211.6(1) 

Part XII.5, 211.8(1) 

Part XII.6, 211.911) 

Part XIII, 212 

Part XIII.1, 218,.2(1) 

Part XIV, 219 

transfer of property to spouse or minor, 160(3) 
trustee, etc., 159 

Library books 

¢ capital cost allowance, Reg. Sch. I:Cl. 12(a) 


License 
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* capital cost allowance, Reg. 1100(1)(c), Reg. Sch. 


I:Cl. 14 

* representation expense, 13(12), 20(1)(cc), 20(9) 

Licensed annuities provider 

e defined, 147(1), 248(1) 

¢ RESP-eligible investments, 146.1(1)‘“‘qualified 
investment’’(c) 

¢ RRIF-eligible investments, 146.3(1)“qualified 
investment’’(b.1), (b.2) 


¢ RRSP-eligible investments, 146(1) “qualified 
investment’’(c)-(c.2) 

Licensing of property 

¢ defined, for FAPI rules, 95(1) 

Lieutenant governor 

¢ defined, Interpretation Act 35(1) 

¢ pension plan, Reg. 8309 

* RRSP contribution room, Reg. 8309(1) 

Life estate in real property 

¢ defined, 43.1(1) 

¢ effect of retaining, 43.1(1) 

* termination of, 43.1(2), 53(1)(o0) 


Life income fund, see Registered retirement income 
fund 


Life insurance, see also Life insurance corporation; 


Life insurance policy 

* business, defined, 248(1) 

¢ definitions, 148(9) 

* group plan, whether premiums an employment 
benefit, 6(1)(a)(i), 6(4) 

* net cost of pure insurance, Reg. 308 

* policy, see Life insurance policy 

* policy loan, see Policy loan (life insurance) 


¢ policyholder 


‘adjusted cost basis” of policy, 148(9)‘adjusted 
cost basis” 


“child” of, 148(9) 
deemed dispositions, 148(2) 
disposition of interest at non-arm’s length, 148(7), 


disposition of part of interest, 148(4) 
income from disposition of interest in policy, 
148(1), (4) 

premiums, see Premium 

proceeds received as annuity, 148(6) 

“relevant authority” defined, 148(9) 

rules re certain policies, 148(3) 


Life insurance capital dividend, see also Capital 
dividend account 


¢ brought into capital dividend account, 89(1)*‘capital 


dividend account’’(e) 


e defined, 248(1) 


Life insurance corporation, see also Insurance 
corporation 


accumulated 1968 deficit, defined, 138(12) 


building under construction etc., amount included in 
income re, 138(4.4)-(4.6), Reg. 2410 


capital gain on pre-1969 property, 138(11.2) 
capital tax, 190.1(1), 190.1¢€1.1) 


change in use rules, 138(11.3), (11.4), (11.41), 
(11.6); ITAR 26(17.1) 


computation of income, 138(1)-(6) 
deductions, 138(3), Reg. 1401 
Part XII.3 tax, 138(3)(g) 
deemed a public corporation, 141(2) 
defined, 248(1) 
definitions, 138(12) 
demutualization, 139.1 
depreciation deemed to have been allowed to, 13(23) 
dividends from taxable corporations, 138(6) 
foreign taxes not deductible, 138(5.1), (8) 
identical properties of, 138(11.1) 
information returns, Reg. 217 
maximum tax actuarial reserve, 138(12) 
1975-76 excess policy dividend deduction, 138(3.1) 
non-capital loss of, 111(7.2) 
non-resident, 219(4)-(8), Reg. 2401 
branch tax elections, Reg. 2403 
provincial, conversion to mutual corporation, 139 


real property, vacant or under development, amount 
included in income re, 138(4.4)-(4.6) Reg. 2410 


“relevant authority” defined, 138(12) 
reserves, 138(3)(a), Reg. 1400-1408 
policy reserves, 138(3)(a)(i) 
¢ — post-1995 policies, Reg. 1404 
¢  pre-1996 policies, Reg. 1401(1) 
unpaid claims, 138(3)(a)Gi) 
¢ — post-1995 policies, Reg. 1405 
*  pre-1996 policies, Reg. 1401(4) 
rules applicable to, 138 
segregated funds of, 138.1, Reg. 6100 
tax on investment income, 211-211.6 
Canadian life investment income, 211.1(3) 
interest on overdue tax, 211.5 
payment of tax, 211.4, 211.5 
rate of tax, 211.1(1) 
return, 211.2 
taxable Canadian life investment income, 211.1(2) 
taxable income of, 138(7) 


Topical Index 


Life insurance policy, see also Annuity contract 
* accrued income, 12.2 
e¢ amounts included in income on anniversary, 
12.2(1) 

* anniversary day, defined, 12.2(11) 
e deduction for over-accrual, 20(20) 

acquisition costs of 
¢ defined, Reg. 1408(1) [to be repealed] 
e not deductible to insurer, 18(9.02) 

“adjusted cost basis” of, to policyholder, 1489) 
anniversary day, defined, 12.2(11) 

annuity, proceeds received as, 148(6) 

charity designated as beneficiary, 118.1(5.1), (5.2) 
corporation beneficiary under, where, 89(2) 
deemed disposition of, 148(2) 

defined, 12.2(10), 138(4.01), 138(12), 21101), 248(1), 
Reg. 217(1), 310, 1900(1) 
ee in Canada, 138(12), 211(1), 248(1), Regn 3103 

1408(1) 

e registered, 211, Reg. 1900(1) 

disposition by non-resident 
° certificate, 116(5.2) 
e presumption, 116(5.4) 


purchaser liable for tax, 116(5.3) 

rules, 116(5.1) 
disposition of 
¢ amount included in income, 148 (1.1) 
e deduction, 20(20) 
e defined, 148(9)“disposition” 
e no capital gain, 39(1)(a)(ii) 
° no capital loss, 39(1)(b)@i) 
* non-arm’s length, 148(7), (8) 
e policyholder’s income, 148(1), (4) 
¢ proceeds of 
ee defined, 148(9)“proceeds of the disposition” 
ee income, 56(1)(Q) 
dividends, 148(2) 
enhanced capital gains deduction, effect on, 
110.6(15) 
exempt policy, Reg. 306 
e defined, 12.2(11) 
group term, defined, 248(1) 
in Canada, defined, 138(12), 211(1), 248(1), Reg. 
310, 1408(1) 
income from, 148 
interest in 
¢ amount to be included, 12.2(1) 
¢ owned under deferred profit sharing plan, 

198(6)-(8) 

ee “value” defined, 148(9)“value” 
e life annuity contract, 148(10) 
e loan, see Policy loan (life insurance) 
¢ mortality gains and losses, Reg. 308 
* net cost of pure insurance, Reg. 308 


participating, see Participating life insurance 
premium, see Premium 
“prescribed increase” in benefit on death under, Reg. 
309(2) ) 

¢ prescribed premium, rules, Reg. 309 

e proceeds of the disposition of, defined, 148(9) 

e retirement compensation arrangement funded by, 

207.6(2) 

riders, 12.2(10) 

rollover 

¢ to child, 148(8) 

* to spouse, 148(8.1), (8.2) 

segregated fund, 138.1, Reg. 6100 


e¢ defined, 138(12) 
* “tax anniversary date” defined, 148(9) 


third anniversary amounts, defined, 
12.2(11)“anniversary day” 


transfer to child, 148(8) 

transfer to spouse 

¢ breakdown of marriage, on, 148(8.1) 

¢ death, on, 148(8.2) 

value of, for valuing shares etc. on death, emigration 

or immigration, 70(5.3) 

Life insurance policy in Canada, see Life insurance 

policy: in Canada 

Life insurer, see also Life insurance corporation 

¢ defined, 248(1) 

Life interest, see Life estate in real property 

Lifelong Learning Plan, 146.02 

e definitions, 146.01(1) 

* income inclusions, 56(1)(h.2), 146.02(4)-(6) 

¢ repayment of amount borrowed from RRSP, 

146.02(3) 

¢ withdrawal of funds from RRSP, 146(8), Reg. 104.1 

ee within 90 days of contribution, deduction 
disallowed, 146(5)(a)(iv.1), 146(5.1)(a)(iv) 

¢ withholding exemption, Reg. 104.1 

Lifetime retirement benefits 

e defined, Reg. 8500(1) 

Lift, power-operated (for wheelchair etc.) 

¢ medical expense, Reg. 5700(m) 

Lift truck, industrial 

° capital cost allowance, Reg. Sch. II:Cl. 29, Sch. 

II:Cl. 40 


Limitation of benefits rule, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIX A 


Limitation periods, see also Filing deadlines; 
Reassessment; Statute-barred debt, deemed settled 
¢ collection of tax debt, 10 years, 222(4) 

¢ prosecution for offences, 244(4) 
Limited-dividend housing company 

e defined, Reg. 3700 

¢ exemption, 149(1)(n) 

Limited liability company (U.S.) 

¢ treated as corporation, 248(1)‘‘corporation” 

¢ treated as foreign affiliate, Reg. 5907(11.2)(b) 


Limited liability partnership 

e at-risk rules inapplicable, 96(2.4)(a) 

¢ capital gain not triggered by negative ACB, 
40(3.14)(a) 

Limited partner, see also Limited partnership; 

Specified member (of partnership) 

e at-risk rules, 96(2.1)—(2.7) 

e deemed capital gain on negative adjusted cost base, 
A40(3.1)(a) 

¢ deemed not to carry on partnership’s business, 

gn (D) 

defined, 96(2.4) 

¢ for investment tax credit, 127(8.5) 

e for minimum tax purposes, 127.52(3) 


for partnership interest negative ACB, 40(3.14) 
for tax shelter investments, 143.2(1) 
investment tax credit, 127(8.1) 


limit on cost of investment, 143.2(1)“tax shelter 
investment’’(b), 143.2(6) 


* minimum tax, 127.52(1)(c.1) 
e research and development losses, 96(1)(g) 
* resource expenses, 66.8 
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Limited partnership, see a/so Limited partner; 
Partnership; Tax shelter: investment 


¢ debt of, qualified investment for RRSP etc., Reg. 
4900(1)(n.01) 
deemed not a business of the partner, 253.1(b) 
losses, see Limited partnership losses 
mutual fund commissions financing, 18.1 
service of documents on, 244(20)(b)(i1)(A) 
unit 
° Gee investment for RRSP etc., Reg. 
4900(1)(n) 
¢* small business investment, Reg. 5102 
Limited partnership losses, see also Limited 
partnership 
* adjusted cost base of partnership interest, reduction 
for, 53(2)(c)G.1) 
¢ amalgamation, on, 87(2.1)(a), (b) 
¢ at-risk amount, 96(2.1) 
ee artificial transactions to increase, 96(2.6), (2.7) 
*¢ defined, 96(2.2) 
¢ carryforward of, 111(1)(e) 
** non-residents, 111(10) 
¢ deductibility, 96(2.1) 
ee imitation on, 111(3)(a) 
¢ defined, 96(2.1), 111010), 248(1) 
* determination of, by Minister, 152(1.1), (1.2), (1.3) 
* minimum tax, 127.52(1)(c.1) 
e order of deduction, 111(3)(b) 
2 pares interest acquired by subsequent person, 
* winding-up, on, 88(1.1) 
Limited partnership unit, see Limited partnership: unit 
Limited-recourse amount 
¢ defined, for tax shelter investments, 143.2(1), (7) 
Limited-recourse debt 
* application to definition of tax shelter, 
237.1(1)“gifting arrangement’(b) 
¢ application to determination of advantage received, 
248(31)(b) 
¢ defined, 143.2(6.1) 
* repayment of, 248(34) 
Limited unit 
¢ defined, Reg. 5000(7) 
* specified portion of, not foreign property, Reg. 
000(1.3)—(1.6) 
Linefill 
* in pipeline, no CCA, Reg. 1102(1)(k) 
Linen 
* capital cost allowance, Reg. Sch. II:Cl. 12(g) 
Liquidator, see also Legal representative 
* certificate before distribution, 159(2) 
* deemed to be legal representative, 248(1)"legal 
representative 
¢ obligations of, 159 
* return required by, 150(3) 
¢ withholding tax, liability for, 227(5), (5.1) 
List of amounts, see Dollar amounts in legislation and 
regulations 
List of taxes and tax rates, see Rates of tax 
Listed country 
* for foreign affiliate purposes, Reg. 5907(11)-(11.2) 
Listed personal property, see also Art; Personal-use 
property 
* defined, 54 
¢ loss from 


e° defined, 41(3) 

*¢ reassessment, 152(6)(b) 

°° usable only against LPP gains, 3(b)(i1), 41(2) 
e net gain from disposition, 41(2) 

Listed securities, see Publicly-traded securities 
Literary work, copyright royalties 

¢ no withholding tax, 212(1)(b)(v1), 212(9)(b) 
Litigation, costs of, see Court: costs 


Little Egypt bump 

¢ prevention of, 98(5)(d) [repealed] 

Liver extract, as medical expense, |18.2(2)(k) 
Livestock 

¢ destruction of 

ee deferral of income from, 80.3(2) 

eee exceptions, 80.3(6) 

ee inclusion of deferred amount, 80.3(3) 

eee amalgamation, on, 87(2)(tt) 

e exhibiting and raising, 248(1)“farming” 

e sales of, in prescribed drought regions 

ee deferral of income, 80.3(4) 

eee exceptions, 80.3(6) 

ee inclusion of deferred amount, 80.3(5) 

eee amalgamation, on, 87(2)(tt) 

Living together, deemed spouses, see Common-law 
partner 

Loan, see also Borrowed money; Debt; Interest 
(monetary) 


¢ acquired in ordinary course of business of insurer or 
moneylender, 20(27) 


back-to-back, to spouse or minor, 74.5(6) 
charity, by, 118.1(16) 
corporation to, to reduce income, 74.4(2) 
¢ outstanding amount, 74.4(3) 
cost amount of, 248(1)“cost amount’’(d.1) 
election to treat excess of dividend as, 184(3.1)-(5) 
eligible, by international banking centre, 33.1(1) 
employee, to, included in income, 6(9), 80.4(1) 
foreign affiliate’s income from, 95(2)(a.3) 
forgiveness of, see Debt forgiveness 
guarantee fee, deductible, 20(1)(e) 
home. purchase, see Home purchase loan 
interest-free or low-interest 

to child, 74.1(2) 

to employee, 80.4(1) 

to non-arm’s length person, 56(4.1) 

to non-resident, 17 

to shareholder, 15(2)-(2.6) 

to spouse, 74.1(1) 
inventory write-down restricted, 18(1)(s) 
minor, to, 74.1(2), 74.5(6)-(11) 
e for value, 74.5, (2) 
* repayment of, 74.1(3) 
non-arm’s length person, to, 56(4.1)-(4.3) 
¢ used to repay existing indebtedness, 56(4.3) 
non-resident, to, by corporation, 17 
partner, by, to partnership 
* interest paid on money borrowed to make, 20(3.2) 
partnership interest, of, 96(1.8) 
personal services business, to 
e inclusion in income, 12(1)(w) 
policy, repayment of, 60(s) 
reduction in value of 
e limitation on deduction re, 18(1)(s) 


related person, to, see non-arm’s length person 
(above) 
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Loan (cont’d) 
e shareholder, by, to corporation 


ee interest paid on money borrowed to make, 20(3.1) 

¢ shareholder, to, by corporation, 15(2)—(2.6), 80.4(2) 

** capacity test, 15(2.4)(e) 

*¢ deemed benefit, 15(9) 

e forgiveness of, 15(1.2) 

e interest paid on money borrowed to make, 
20(1)(c)(v1) 

* non-residents, 15(2.2), (8), 227(6.1) 

* persons connected with, 80.4(8) 

* repayment of, 20(1)(G) 

spouse, to, 74.1(1) 

e for value, 74.5(2) 

¢ repayment of, 74.1(3) 

¢ value, for, to non-arm’s length person, 56(4.2) 

¢ wholly-owned subsidiary, to, 17, 218 

Loanbacks 

¢ property or money donated to charity, 118.1(16) 

Lobbying, see Representation expenses 

Local 

¢ of union, deemed same employer as union, 252.1 

Locked-in annuity 

¢ held by RRIF, 146.3(1)“qualified investment’(b.2) 

Locomotive, see Railway: locomotive 

Lodge, expense of, not deductible, 18(1)(1) 

Lodging, see Board and lodging 

Logging equipment, Reg. Sch. II:Cl. 10(0) 

Logging operations 

¢ income from, in the province, defined, 
127(2)“income for the year from logging operations 
in the province” 

Logging property 

¢ investment tax credit, 127(9)‘‘qualified 
property’’(c)(i11) 

Logging tax 

e deduction from income tax, 127(1), Reg. Part VU 

¢ defined, 127(2) 

e provincial legislation imposing, Reg. 700(3) 

e rules applicable to, 127(1) 

‘Long-term debt” defined, 181(1), 190(1) 

Look-back rule (for flow-through shares) 

¢ interest charged as tax, 211.91(1) 

* renunciation permitted, 66(12.66)(a.1) 

Loss allocation 

¢ defined, for foreign investment entity rules, 94.2(1) 

Loss(es) 

¢ allocation, see Loss allocation 

¢ amalgamation, on, 87(2.1) 

¢ business or property, from 

ee Sciahintn only if reasonable expectation of profit, 

capital, see under Capital loss 

carryback, see Carryback 

carryforward, see Carryforward 

carryover of, 111 

* corporation, by, 111(5)-(5.4) 

ee anti-avoidance provision, 111(5.5) 

ee change in control of corporation, 111(4) 


farming business, from, 111(1)(c), (d), 111(6), (7) 
restricted, for corporation becoming or ceasing to 
be exempt, 149(10)(c) 

¢ defined, for disposition of specified debt obligation, 
Reg. 9200 
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¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 
* disposition of debt in exchange for replacement 
obligation, 40(2)(e.2) 
* disposition of debt owing by related person, deemed 
nil, 40(2)(e.1) 
disposition of share of, foreign affiliate, on, 93(2)-(4) 
farm, defined, 111(8) 
farming, see also Farm loss 
after land disposed of, 111(6) 
carryover of, 111(1)(d) 
deduction limited, 31 
effect on cost base of land, 53(1)(i) 
limitation on deductibility, 111(3), (6), (7) 
partnership, of, 101, 111(7) 
reduction on debt forgiveness, 80(3)(b), (c) 
restricted farm loss, see Restricted farm loss 
foreign affiliate, of 
e deductible, Reg. 5903 
e defined, Reg. 5907(1) 
foreign bank’s Canadian affiliate, 142.7(12) 
housing, see Housing loss 
insurer’s, 138(2) 
international banking centre, from, 33.1(3), 33.1(4) 


limitations on deductibility, 111(3), see also Stop- 
loss rules 


net capital, see Net capital loss 

non-capital, see Non-capital loss 

office or employment, from, 5(2) 

order of reduction, on settlement of debt, 80(2) 
place, from sources in, 4 

post-emigration, 128.1(8) 


reduction of, on property previously owned by trust, 
107(6) 


e resource, see Resource loss 

e restrictions on deductibility, see Stop-loss rules 

e share that is capital property, on, 112(3), (4) 

* source, from, 4 

e stop-loss rules, see Stop-loss rules 

¢ superficial 

ee business of lending money, 18(13), (15) 

ee capital property, 40(2)(g)(), 54 

ee defined, 54 7 

ee eligible capital property, 14(12), (13) 

ee inventory held as adventure in nature of trade, 
18(14)-(16) 

¢ terminal 

ee deduction for, 20(16) 

*¢ no deduction re motor vehicle, 20(16.1) 


transfer of, see Suspension of losses; Transfer of 
losses 


e windup, on, 88(1.1) 

Loss of income source, deduction for interest 
expense, 20.1 

Loss offset program, see Fuel tax rebate 


Lottery 

e capital gain or loss nil, 40(2)(f) 

e prize winnings, not taxed (no taxing provision) 
Lump-sum payment 

¢ employment income 

ee averaging provisions, ITAR 40 

ee defined, Reg. 103(6) 

e« withholding of tax, Reg. 103(4) 

* retroactive spreading over past years 

ee addition to tax for earlier years, 120.31 
ee deduction in current year, 110.2 
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Lump-sum premium 
* defined, Reg. 2700(1) 


Luxury vehicle, see Passenger vehicle: luxury 


M 
M&P, see Manufacturing or processing: credit 
MIC, see Mortgage investment corporation 
MLA, see Member: legislative assembly 
MP, see Member: Parliament 
MPP, see Member: legislative assembly; Money 
purchase provision 
MURB, see Multiple-unit residential buildings 
Machine part, cutting or shaping 
* capital cost allowance, Reg. Sch. II:Cl. 12G) 
Machinery and equipment 
* capital cost allowance for, Reg. Sch. II:Cl. 8, Sch. 

He@i29 

Magazine advertising 
¢ limitation, 19.01 
Mail 
* notice of objection, 165(2) 
* presumption re mailing date, 244(14) 
¢ proof of service by, 244(5) 
* receipt of things mailed, 248(7) 
Maintenance, see Support payments (spousal or child) 
Maintenance costs 
¢ automobile, see Automobile: operating costs 
* trust property, of, 105(2) 
Majority-interest group of partners 
e defined, 251.1(3) 
Majority interest partner 


* acquisition of control of corporation that is, 13(24), 
66(11.4) 


¢ capital loss denied on disposition to partnership, 
40(3.3), (3.4), 97(3) 

¢ defined, 248(1) 

Management fee 

e paid to non-resident, 212(1)(a) 

ee defined, 212(4) 

Manitoba, see also Province 

e disclosure of Child Tax Benefit information to, Reg. 
3003(b) 

¢ labour-sponsored venture capital corporation of 

ee prescribed, Reg. 6700(a)(i1i), (x11) 

ee recovery of LSVCC credit, 211.7 

¢ Mineral Exploration Incentive Program Act, 
assistance under, Reg. 6202.1(5)“excluded 
obligation’’(a)(i) 

¢ northern, see Northern Canada 

¢ prescribed stock savings plan, Reg. 6705(e) 


¢ Rural Development Bonds, eligible for RRSP 
investment, Reg. 4900(1)(.1) 


* tax rates, see introductory pages 

Manrell case overruled, 56.4 

Manufacturing or processing 

* assets, capital cost allowance, Reg. Sch. II:Cl. 43 
e business 


*¢ deemed capital cost of property acquired for, 
13(10) 


** new, in designated area 


*¢e capital cost allowance for property used in, 
Reg. Sch. I:Cl. 21 


° credit, 125.1, Reg. Part LII 
¢ defined 
e¢ for Class 29 CCA, Reg. 1104(9) 


ee¢ for investment tax credit, 127(11)(a) 


ee for M&P credit, 125.1(3)“manufacturing or» 
processing” 


** for manufacturing and processing credit, 
125.1(3)“manufacturing or processing” 


* property used in, capital cost allowance, Reg. 
PTO2Z01 5) (16); "Res tSchl Teo. Sch, UC 29, 
Sch. If:Cl. 40, Sch. U:Cl. 43 


*¢ separate class for each property if election made, 
Reg. 1101(5s) 3 


* tobacco, surtax on, 182, 183 
Marginal notes 
¢ effect of, Interpretation Act s. 14 
¢ relevance to legislation, Interpretation Act s. 14 
Marine railway 
¢ capital cost allowance, Reg. Sch. II:Cl. 7 
Markedly restricted 
e defined, for disability credit, 118.3(1) 
Mark-to-market formula ) 
¢ defined, for foreign investment entity rules, 94.2(1) 
Mark-to-market property, 142.5, see also Specified 
debt obligation 
e amalgamation, effect of, 87(2)(e.4), (e.5) 
annual recognition of gain or loss, 142.5(2) 
cost amount of, 248(1)“cost amount’(c. 1) 
debt obligation, interest on, 142.5(3) 
deemed disposition of, 142.5(2) 
defined, 142.2(1) 
ee for stop-loss rules, 112(6)(c) 
ee for transitional rules, Reg. 8102(1), 8104(1)° 
¢ disposition of 
ee adjustment for dividends received, 112(5)-(5.2) 
e°¢ deemed . 
ee annual, 142.5(2) 
eee on windup, 88(1)(i) 
ee income treatment, 142.5(1) 
ee no capital gain, 39(1)(a)(1.2) 
*¢ no capital loss, 39(1)(b)(i1) 
e foreign investment entity, 94.2 
¢ rollover not permitted, 85(1.1)(g)(i1i) 
¢ stop-loss rules restricted, 112(5.6) 
¢ superficial loss rule not applicable, 142.6(7) 
¢ transitional rules, 142.5(4)-(9), Reg. 8102-8105 
ee election re taxation year that includes February 
22/94, 142.6(8)-(10) 
¢ winding-up, effect of, 88(1)(a.3), (h), @) 
Marketing board 
¢ patronage dividends where board used, 135(8) 


Markevich case overruled, 222(3)—(10) 


Marriage, see also Spouse 
¢ breakdown of, see Divorce and separation 


Married status 

* tax credit, 118(1)B(a) 

ee limitation, 118(4) 

Master trust, see also Pooled fund trust 

¢ defined, Reg. 5001 

¢ election re proportional holdings in property of 


** exempt from tax on foreign property holdings, 
206(2.1) 


excluded from various trust rules, 108(1)‘‘trust’(a) 
exemption from Part I tax, 149(1)(0.4) 

exemption from Part XII.2 tax, 210.1(c) 

foreign property holdings, tax on, 205(a) 

¢ where not applicable, 206(2.1) 
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Master trust (cont'd) 
° information return where interest claimed to be 
qualified investment, Reg. 221 


* minimum tax not payable, 127.55(f)(111) 

¢ rollover to new trust, 248(1)“disposition’’(f)(v1) 

Matchable expenditure | 

deemed to be a tax shelter investment, 18.1(13). 

defined, 18.1(1) 

deduction restricted, 18.1(2)-(4) 

film shelters shut down, 18.1(17) 

non-arm’s length disposition, 18.1(8)—(10) 

reinsurance commissions excluded, 18.1(15) 

rules apply only to tax shelters, 18.1(15)(a) [to be 

pealadit 18.1(16) (draft) 

Maternity leave 

¢ qualifying period for pension earnings, Reg. 8507(3) 

Matrimonial regime, dissolution of, 248(22), (23) 

Maturity 

* registered retirement savings plan, of, 
146(1)“maturity” 

Maximum benefit rule 

¢ for registered pension plan, Reg. 8504 

Maximum tax actuarial reserve 

¢ defined, Reg. 1900(1) 

“May” 

¢ meaning of, /nterpretation Act s. 11 

Meals, see also Entertainment expenses (and meals) 

* employee’s, deduction limited, 8(4) : 

Mean Canadian investment fund 

e defined, insurers, Reg. 2412 

Mean Canadian outstanding premiums 

e defined, insurers, Reg. 2400(1) 

Mean Canadian reserve liabilities 

¢ defined, insurers, Reg. 2400(1) 

Mean maximum tax actuarial reserve 

¢ defined, insurers, Reg. 2400(1) 


Mechanic, see Apprentice mechanic 


Medical devices and equipment 
¢ prescribed, 118.2(2)(m), Reg. 5700 


Medical doctor, see also Physician 

¢ certification for disability credit, 118.3(1)(a.2) 
e defined, 118.4(2) 

¢ fees of, medical expense credit, 118.2(2)(a) 

* income of, see Professional practice : 


Medical expenses 

air conditioner, Reg. 5700(c.3) 

alarm for infant, Reg. 5700(r) 

ambulance, 118.2(2)(f) 

animal trained to assist impaired person, 118.2(2)(1) 
artificial eye, 118.2(2)(1) 

artificial limb, 118.2(2)() 

blood sugar measuring device, Reg. 5700(s) 
bone marrow transplant, 118.2(2)(1.1) 
captioning services, 118.2(2)(1.4) 

catheters and catheter trays, 118.2(2)(.1) 
celiac disease patients, gluten-free food costs, 
118.2(2)(r) 

closed-caption TV decoder, Reg. 5700(q) 
colostomy pad, 118.2(2)() 

credit for 
¢ non-refundable, 118.2 
e refundable, 122.51 

crutches, 118.2(2)(1) 
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deemed, 118.2(3) 

deemed payment of, 118.2(4) 

defined, 118.2(2) 

denture costs, 118.2(2)(p) 

devices and equipment, Reg. 5700 

diapers for incontinence, 118.2(2)(.1) 

driveway alterations, 118.2(2)(1.6) 

drugs, 118.2(2)(n) 

extremity pump, Reg. 5700(u) 

eyeglasses, 118.2(2)(j) 

full-time attendant for physically or mentally 
impaired person, 118.2(2)(b), (c) 

gluten-free food costs, 118.2(2)(r) 

group home care, 118.2(2)(b.2) 

guide dog, 118.2(2)() 

hearing aid, 118.2(2)(i) 

hearing loss, rehabilitative therapy, 118.2(2)(1.3) 
home construction for disabled person, 118.2(2)(1.21) 
home renovations, 118.2(2)(1.2) 

hospital bed, Reg. 5700(h) 

iliostomy pad, 118.2(2)() 

incontinence-related products, 118.2(2)(1.1) 
inductive coupling osteogenesis stimulator, Reg. 
5700(v) 

infusion pump, Reg. 5700(s) 

insulin, 118.2(2)(k) 

iron lung, 118.2(2)(i) 

kidney machine, 118.2(2)(1) 

laboratory procedures, 118.2(2)(0) 

laryngeal speaking aid, 118.2(2)q) 

learning disability, tutoring, 118.2(2)(1.91) 

limb brace, 118.2(2)(1) 

lip reading training, 118.2(2)(1.3) 

liver extract, injectible, 118.2(2)(k) 

medical equipment and devices, 118.2(2)(i), (k) 
e prescribed, 118.2(2)(m) 

medical practitioners etc., references to, 118.4(2) 
mental or physical impairment, 118.2(2)(b)-(e), 118.3 
e transfer of unused credit to spouse, 118.8 
modifications to dwelling for physically impaired 
person, 118.2(2)(1.2) 

moving expenses, 118.2(2)(1.5) 

notch provision, 118.2(1)D 

note-taking services, 118.2(2)(1.41) 

orthopaedic shoe, etc., Reg. 5700(e) 

oxygen, 118.2(2)(k) 

pacemaker, Reg. 5700(d) 

partial dependency, 118.3(3) 


prescribed devices and equipment, 118.2(2)(m), Reg. 
5700 


private health services premiums, 118.2(2)(q) 
real-time captioning services, 118.2(2)(1.4) 
refundable credit, additional, 122.51 


rehabilitative therapy for hearing/speech loss, 
118.2(2)(1.3) 


reimbursed, 118.2(3) 

¢ by employer, 118.2(3)(a) 

remuneration for attendant, 118.2(2)(b), (c) 
rocking bed, 118.2(2)() 

sign language interpretation services, 118.2(2)(1.4) 
sign language training, 118.2(2)(1.3) 

speech loss, rehabilitative therapy, 118.2(2)(1.3) 
speech synthesizer, Reg. 5700(p) 

spinal brace, 118.2(2)(i) 

syringe, Reg. 5700(b) 

TDD, Reg. 5700(k) 
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Medical expenses (cont'd) 
¢ talking textbooks, Reg. 5700(w) 


¢ therapy, 118.2(2)(1.9) 
¢¢ for hearing or speech loss, 118.2(2)(1.3) 
¢ training courses to care for infirm dependant, 
| 18.2(5)(1.8) 
¢ transportation services, 118.2(2)(g) 
e« where ambulance etc. not available, 118.2(4) 
¢ travelling expenses, 118.2(2)(h) 
* truss, hernia, 118.2(2)(i) 
* tutoring services, 118.2(2)(1.91) 
¢ van for use with wheelchair, 118.2(2)(1.7) 
¢ vitamin B12, 118.2(2)(k) 
* voice recognition software, 118.2(2)(1.42) 
¢ walker, 118.2(2)q@), Reg. 5700() 
¢ wheelchair, 118.2(2)(1) 
¢ wheelchair lift, Reg. 5700(m) 
* wig, Reg. 5700(a) 
Medical instruments (small) 
* capital cost allowance for, Reg. Sch. II:Cl. 12(e) 
Medical practitioner 
¢ defined, 118.4(2) 
Medical Research Council 
* payments to, as R&D expenditures, 37(1)(a)(i1)(B), 
37(7)“approved” 
¢ research grants, taxable, 56(1)(0) 
Melford Developments case overruled, ITCIA 3 
Member 
° credit union, defined, 137(6)“member” 
¢ deferred profit sharing plan, defined, Reg. 8300(1) 
¢ legislative assembly, expense allowance, 81(2) 
e Parliament 
ee allowance non-taxable, 6(1)(b)(i)(A) 
ee election contributions 
eee credit, 127(3) 
eee records of, 230.1 
e* income treated as employment income, 
248(1)“office” 


*¢ retirement compensation arrangement of, Reg. 
6802.1 


ee¢ retiring allowances, 60(j.02)—G.04) 

¢ partnership, see Partner 

e pension plan, defined, 147.1(1), Reg. 8300(1) 

Member of Parliament, see Member: Parliament 

Member of the taxpayer’s household 

¢ defined, Reg. 7304(1) 

Membership dues 

¢ employee, deduction, 8(1)(1)(), (av)-(vi) 

* recreational club etc., not deductible, 18(1)(1)(i) 

Mental or physical health 

* counselling related to 

¢¢ value not included in employee’s income, 
6(1)(a)(iv) 

Mental or physical impairment, see also Blind 


erson; Hearing impairment; Infirm dependant; Mobility 


impairment 

* attendant care expenses, deduction from income, 64 
ee residents absent from Canada, 64.1 

¢ credit for, 118.3 

ee full-time attendant, 118.2(2)(b), (c) 

*¢ partial dependant, 118.3(3) 

*¢ unused, transfer to spouse, 118.8 

¢ education credit, 118.6(3) 


Minister may obtain advice from Dept. of Human 
Resources Development re, 118.3(4) 


modifications to dwelling, tax credit for, 118.2(2)(1.2) 
nature of, 118.4(1) 

RESP age requirements, waiver, 146.1(2.2) 
RESP enrolment requirements, part-time allowed, 
146.1(2)(g.1)G)(B) 

¢ specified disabled person 

e« defined, for Home Buyers’ Plan, 146.01(1) 


ee loan from RRSP to acquire home for, 
146.01(1)“supplemental eligible amount” 


* student, 118.6(3) 

¢ “totally and permanently disabled” 

ee meaning of, for pension plans, Reg. 8500(1) 

Merchant navy veteran pension, exempt, 81(1)(d) 

Merger, see also Amalgamation 

¢ cross-border, 128.2 

¢ deemed receipt of shares on, 87(1.1) 

¢ foreign, 87(8), (8.1) 

¢ triangular, 87(9) 

Methods of accounting prohibited, see Accounting 

Nani scales, capital cost allowance, Reg. Sch. H:Cl. 
Pp 

Mexico, see also Foreign government 

¢ certain bonds of, see Brady bond 

e stock exchange recognized, Reg. 3201(h) 


Migration, see Becoming resident in Canada; Ceasing 
to be resident in Canada 


Mileage allowances, Reg. 7306 


Millennium bug, see Year 2000 computer hardware 

and software 

Mine 

¢ additional allowances, Reg. 1209 

¢ buildings, Reg. Sch. II:Cl. 10(g), Sch. H:Cl. 41 

¢ capital cost allowance, Reg. 1100(1)(w), (x), 1100A 

ee definitions, Reg. 1104(5)-(8) 

¢ defined, Reg. 1104(6)(b), 1104(7)(a), 1206(1), 
3900(2) | 

¢ depletion allowance, see Depletion allowances 

* equipment etc., Reg. Sch. II:Cl. 10(k)—10(m), Sch. 
ILC. 4] 

* exempt income from, Reg. 1100A [Revoked], Part 

XIX [Revoked] 

exploration and development expenses, 66 

income from a, meaning of, Reg. 1104(5), (6)(a) 

industrial mineral, Reg. 1100(1)(g), Reg. Sch. V 

e separate class, Reg. 1101(4) 

new or expanded 

* separate capital cost allowance classes, Reg. 

1101(4a)-(4d) 

¢ property, Reg.\Sch. ICI 28) Sch: ICI 41 

e shafts etc., Reg. Sch. H:Cl. 12(f) 

* townsite costs, see Townsite costs 


Mineral 

e defined, 248(1) 

ee for capital cost allowances, Reg. 1104(3) 
ee for mining taxes on income, Reg. 3900(1) 
Mineral ores 

¢ defined, Reg. 3900(2) 

Mineral resource 

acquisition, unreasonable considerations, 69(7) 
allowance, 20(1)(v.1), 65 

defined, 248(1) 

disposition of, for unreasonable consideration, 69(6) 
regulations, 20(15) 

royalties, 12(1)(0) 

* not deductible, 18(1)(m) 
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Mineral rights 

¢ dealers in, limitation, 66(5) 

Minimum amount 

¢ defined 

¢¢ for minimum tax, 127.51 

e¢ for RRIF, 146.3(1)“minimum amount” 


Minimum tax, 127.5—127.55 


¢ additional tax for income not earned in a rovince, 
and, 120(4)“tax otherwise payable under this Part” 


e additional tax re 


ee excluded from instalment estimates for farmers 
and fishermen, 155(1)(a) 


¢ adjusted taxable income, 127.52 

¢ basic exemption, 127.53 

¢ basic minimum tax credit, 127.531 

¢ carryback re 

ee effect on interest payable to taxpayer, 164(5), (5.1) 

ee no effect on interest payable, 161(7) 

¢ carryover, 120.2 

*¢ additional tax, determination of, 120.2(3) 

** overseas employment tax credit not reduced by, 
122.3(2)“tax otherwise payable under this Part for 
the year” 

ee where not applicable, 120.2(4) 

e excluded from “tax payable” etc. under Part I, 117(1) 

¢ foreign tax credit, 127.54 


partnership investing in residential property or 
Canadian film, 127.52(2) 


* Quebec abatement and, 120(4)“tax otherwise payable 
under this Part” 


¢ where not applicable, 127.55 

Mining 

e defined, Reg. 1104(3) 

Mining corporation 

¢ prospecting, exploration and development expenses, 
ITAR 29(2)-(5 

Mining expenditure 

¢ flow-through, see Flow-through mining expenditure 

Mining exploration depletion base 

e defined, Reg. 1203(2) 

* expenses added to 

ee amounts receivable, portion included in income, 

59(3.3)(f) 

Mining exploration expenses, ‘“‘grass-roots” 

* expenses in first 60 days of year, 66.1(8) 

¢ partnership deemed not at arm’s length, 66(17) 

Mining operations 

¢ defined, for mining taxes on income, Reg. 3900(1) 

Mining property, see also Canadian resource property 


¢ capital cost allowance, Reg. Sch. II:Cl. 28, Sch. 
ICG i 


¢ defined, 35(2) 

¢ excluded from flow-through share renunciation, 
66(12.62)(b.1) 

* prospector’s exemption, 35 

Mining reclamation trust [repealed], sce Qualifying 

environmental trust . 

Mining taxes 

* credit, see Pre-production mining expenditure 

¢ deduction, 20(1)(v), Reg. 3900 

Minister of Canadian Heritage, see also Canadian 

Heritage, Department of 


* certification of accredited film/video production, 
125.5(1)“accredited film or video production 
certificate” 


*¢ revocation of certificate, 125.5(6) 


* certification of Canadian film/video production, 
125.4(1)“Canadian film or video production 
certificate” 


e¢ revocation of certificate, 125.4(6) 


Minister of the Environment 
* certification of ecologically sensitive land, see 
Ecological gifts 
° pemnierion to dispose of ecologically sensitive land, 
07.31 
Minister of National Revenue, see also Canada 
Customs and Revenue Agency 


¢ advice from Dept. of Human Resources Development 
re mental or physical impairment, 118.3(4) 


¢ arbitrary assessment by, 152(7) 


¢ authority re determination of charitable foundation’s 
“prescribed amount’, 149.1(1.2) 


¢ authorized to accept security for payment of tax etc., 
220(4)-(4.4) 

¢ burden of proof in assessing penalty, 163(3) 

¢ certificate of exemption, 212(1)(b)(iv), (14) 

° certificate re proposed disposition of property by 
non-resident, 116(2) 

¢ chief source of income, determination re, 31 

¢ consent to change of fiscal period, 249.1(7) 


* consent to sale of property bound by Court-registered 
certificate re amount payable, 223(9), (10) 

e defined, 248(1) 

e delegation of powers and duties, 220(2.01), Reg. Part 
IX; Interpretation Act s. 24(2) 

e designation of public corporation, ITAR 50(3) 


determination of amounts under s. 245, 152(1.11), 
Cie} 


e binding effect, 152(1.3) 
determination of excessive refund, 160.1(1) 
determination of losses by, 152(1.1), (1.2) 
e binding effect, 152(1.3) 
direction re collection, 225.2 
discretion re transfer pricing adjustments, 247(10) 
duties of 
administration and enforcement of Act, 220(1) 
disposition of appeal, on, 164(4.1) 
refunds, 164(4.1) 
when objection filed, 165(3) 
inquiry authorized by, 231.4(1) 
investigatory powers re tax shelters, 237.1(8) 
not bound by return, 152(7) 
notice of, to provide information, 231.2 
permission to destroy records, 230(4), (8) 
powers 
¢ acquire and dispose of debtor’s tax property, to, 
394.9 


e extension of filing date, 220(3) 

* seize moneys restorable to tax debtor, to, 224.3 
RPP, authority to impose conditions re, 147.1(5) 
registered investments and, 204.4(2)—(5), 204.5 
required to assess tax, 152(1) 
restrictions on collection, 225.1 

¢ collection in jeopardy, 225.2 
revocation of registration of charity, 168 


tax shelter identification number, issuance of, 
23dk(3) 


¢ waiver of penalty or interest, 220(3.1) 


* waiver of requirement to file form or document, 
2221.) 


Minister (of religion), see Clergy 
Minor, see also Age; Child 
* amount payable by trust to, 104(18) 
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Minor (cont’d) 

¢ transfers and loans to, 74.1(2) 

corporation, through, 74.5(6)—(11) 

deemed, 74.5(6)—(11) 

for value, 74.5(1), (2) 

joint liability for tax on, 160(1)-(3) 

repayment of, 74.1(3) 

trust, through, 74.3, 74.5(9), (10) 

* trust for, 104(18) 

Misclassified property, 13(6) 

Misrepresentation 

¢ justification for late reassessment, 152(4)(a)(i), 
152(5) 

¢ of other person’s tax affairs, penalty, 163.2 

¢ of own tax affairs, penalty, 163(2) 

Mobility impairment, see also Disability; Impairment 

¢ building modifications for, deductible, 20(1)(qq) 

¢ device to permit person with, to drive vehicle 

e« medical expense, Reg. 5700(m) 

¢ driveway alterations for person with, 118.2(2)(1.6) 

* moving expenses for person with, 118.2(2)(1.5) 

* transportation and pare for person with, not 
taxable benefit, 6(16) 

Modifications (to building) 

e disability-related, deductible, 20(1)(qq) 

¢ dwelling, for disabled person, medical expense credit, 
118.2(2)(1.2) 

Modified GAAP, see Generally accepted accounting 

principles 

Modified net premium (re insurance policy) 

¢ defined, Reg. 1408(1), (3) 

Mohel 

¢ payment to, medical expense credit, 118.2(2)(a) 

Mold, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Mole, ya aie cost allowance, Reg. Sch. II:Cl. 1(f, 

SCHMIEATESS 

Monetary contribution 

e for political contribution credit 

ee credit for, 127(3) 

ee defined, 127(4.1), Canada Elections Act s. 2(1) 


Money 

¢ borrowed, see Borrowed money 

¢ business of lending, see Moneylender 

e included in definition of property, 248(1)“property” 

Money market fund 

e ineligible for December 15 year-end election, Reg. 
4801.01 

Money purchase limit 

¢ defined, 147.1(1), 248(1) 

¢ limits pension contributions, 147.1(8), (9) 

¢ limits RRSP contribution, 146(1)“RRSP. dollar limit” 

Money purchase provision, see Registered pension 

plan: money purchase provision 

Moneylender, see also Financial institution 

e bad debts 

e¢ deduction for, 20(1)(p)(i) 

ee inclusion in income, 12.4 

¢ disposition of Canadian securities, 39(5)(f) 

* guarantees etc. 

*¢ acquired from, in amalgamation, 87(2)(h)(ili) 

ee reserve for, 20(1)(1.1) 


loan/lending asset 
* acquired from, in amalgamation, 87(2)(h)(it) 
¢ reduction in value of 


limitation on deduction, 18(1)(s) 

¢ loans etc. acquired in ordinary course of business, 
20(27) , 

¢ reserve for doubtful debts, 20(1)() 

* security used or held by 


e« “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 


¢ superficial loss not deductible, 18(13), (15) 
Monitor 

¢ crib death, medical expense, Reg. 5700(r) 
Monk 

¢ income of, not taxed, 110(2) 


Month 
¢ defined, Interpretation Act s. 35(1) 


Montreal 
¢ international banking centre, 33.1(3) 


Montreal Stock Exchange 
e prescribed stock exchange, Reg. 3200(b) 


Morgan Stanley Capital Investment Index units 

° ‘Content investments for deferred income plans, Reg. 
» 4900(1)(n. 1) 

Mortality experience 

e defined, Reg. 1900(1) 

Mortality gains, Reg. 308 


Mortality loss adjustment account 

e defined, Reg. 1900(1) 

Mortality losses, Reg. 308 

Mortgage, see also Debt 

* expropriation assets acquired for sale of foreign 

property, 80.1 

¢ foreclosure, 79 

* interest 

¢ «blended with principal in payments, 16(1), 214(2) 

ee i ete for, 20(1)(c), see also Work space in 
ome 


¢ investment corporation, see Mortgage investment 
corporation 


¢ not a disposition, 248(1)“disposition’(j), (k) 

¢ RRSP investment, Reg. 4900(1)(j) 

° eaigen included in proceeds of disposition, 20(5), 

* subsidy by employer, taxable benefit, 6(23) 

Mortgage Insurance Corporation of Canada 

* payments to guarantee fund deductible, Reg. . 
1400(3)G 

Mortgage investment corporation, 130.1 

¢ allocation of gain rates during 2000, 130.1(4.3) 

e deemed public corporation, 130.1(5) 

e defined, 130.1(6), 248(1) 


¢ election re capital gains dividend, 130.1(4), Reg. 
2104.1 


ee where not made, 130.1(4.1) 

¢ flow-through entity for capital gains exemption, 
39.11), (6) 

* non-qualifying taxed capital gains, 130.1(9) 

¢ not subject to mark-to market rules, 
142.2(1)“financial institution” (c)(ii) 

¢ qualifying taxed capital gains, 130.1(9) 

* reporting to shareholder of gains in 2000, 130.1(4.2) 

e shareholders, how counted, 130.1(7) 

Mortgage subsidy _. 

¢ taxable benefit, 6(23) 

Motion picture film 

¢ Canadian film or video production credit, 125.4 


2630 


Topical Index 


Motion picture film (cont’d) 
¢ capital cost allowance, Re es Sch. II:Cl. 10(s), Sch. 
HCV 126m), Sch. IT: Citi 


¢ certified feature film, Reg. 1104(2), (10) 


ee capital cost allowance, Reg. 1100(21), (22), Reg. 
Sch. IL:Cl. 12 


certified production, see Certified production 

film or video production services credit, 125.5 

film production, prescribed, Reg. 7500 

in-flight movies not treated as entertainment, 

67.1(4)(a) 

partnership investing in 

* capital cost allowance limitation, 127.52(2) 

payment to non-resident for use of, 212(5) 

revenue guarantee, exemption from at-risk rules, 

96(2.2)(d)\(ii) [repealed] 

e shelters prohibited, 18.1(17) 

Motor vehicle 

° epee claims, payments exempt, 81(1)(q), Reg. 

* capital cost allowance 

¢¢ of employee, 8(1)(), Reg. 1100(6) 

ee oe carrying on business, 20(1)(a), Reg. 

100(1)(a)(x) 

° pat 248(1) 

e device to enable disabled person to drive, Reg. 
5700(h) 

¢ employee’s allowance for use of 

ee not income, 6(1)(b)(vii.1) 

e¢ where deemed not reasonable, 6(1)(b)(x), (xi) 


¢ employment by U.S. resident on, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XV:3 


° expenses 

ee limitations on, see Passenger vehicle 

¢¢ of employee, when deductible, 8(1)(f), (h.1) 

¢ loan to shareholder/employee to purchase, 15(2.4)(d) 


recapture of excess CCA, 13(2) 
terminal loss rules not applicable, 20(16.1) 
Motor vehicle warranty, see Extended motor vehicle 
warranty 
Mould 
¢ capital cost allowance, Reg. Sch. II:Cl. 12(d) 
Movie, see Motion picture film 
Moving expenses, see also Relocation 
¢ certain students, 62(2) 
¢ deduction for, 62(1) 
ee residents absent from Canada, 64.1 
e defined, 62(3) 
¢ medical expense credit, 118.2(2)(1.5) 
e “new work location’, 62(1) 
¢ residents absent from Canada 
ee deduction, 64.1 
Multi-employer plan (RPP) 
anti-avoidance, 147.1(14) 
defined, 147.1(1), Reg. 8500(1) 
pension adjustment limits, 147.1(9) 
registration requirements, Reg. 8510(7) 
special rules, Reg. 8510(5) 
when revocable, 147.1(9) 
Multiple counting of deductions or credits, 248(28) 


Multiple-unit residential buildings 


* capital cost allowance, Reg. Sch. I:Cl. 31, Sch. 
HW:Ch 32 


ee separate classes, Reg. 1101(5b) 


Municipal body performing function of government, 


see Public body: performing function of government 


Municipal waste 

¢ defined, Reg. 1104(13) 

¢ used as fuel, Reg. Sch. I:Cl. 43(e)(i)(A), Sch. I:Cl. 
43(d)(ix) 

Municipality, see also Government 

¢ assistance by, see Assistance/government assistance 

¢ bonds of 


*¢ constitute qualified securities for securities lending 
arrangement rules, 260(1)‘‘qualified security’’(c) 

*¢ no non-resident withholding tax, 
212(1)(b)Gi)(C)CID 

* corporation controlled by, excluded from refundable 

ITC, 127.1(2)“excluded corporation’’(a)(1i) 

* corporation owned by 

*¢ bonds. of, no non-resident withholding tax, 
212(1)(b)(ii)(C)V) 

¢« deemed not private corporation for Part IV tax, 
227(16) 

ee election to remain taxable, 149(1.11) 

ee exempt from tax, 149(1)(d.5) 


¢ elected officer or school board trustee, expense 
allowance exempt, 81(3) 


e exempt from tax; 149(1)(c) 
e gifts to, 110.1(1)(a)(iv), 118.1(1)“total charitable 
gifts’(c) 
¢ ecologically sensitive land 
ee by corporation, 110.1(1)(d)@) 
ee — by individual, 118.1(1)‘total ecological gifts” (a) 
ee tax on disposition of without permission, 207.31 
e generally 
ee by corporation, 110.1(1)(a)Gv) 
ee by individual, 118.1(1)‘‘total charitable gifts’(c) 
officials, bribery of, no deduction, 67.5 
property taxes 
e excluded from calculation of resource royalties, 
12(1)(0), 18(1)(@m) 
ee farmland 
eee addition to adjusted cost base, 53(1)(@)G1)(A) 
eee deduction by partner where partnership disposes 
of land, 1oi(aaa) 
eee limitation on deduction, 18(2)(b) 
* representation to, expenses deductible, 20(1)(cc) 
* support ee gie for farmers by, information slips, 
Reg. 234- 
townsite costs, see Townsite costs 
volunteer emergency worker 
* exemption for, 81(4) 
welfare, see Social assistance payment 
Musical instrument 
¢ capital cost allowance, Reg. Sch. U:Cl. 8() 
¢ costs, to employee, 8(1)(p) 
Musical work, copyright royalties 
¢ no withholding tax, 212(b)(v1), 212(9)(b) 
Musician 
e deduction from employment income, 8(1)(p), (q) 
¢ U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVI 
Mute person 
¢ speech synthesizer, medical expense, Reg. 5700(p) 
Mutual agreement procedure, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VI 
Mutual corporation 
° prowangl life insurance corporation converted into, 


Mutual fund, see Mutual fund corporation; Mutual 
fund trust 
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Mutual fund corporation, 131 

* allocation of gain rates during 2000, 131(1.6) 

¢ amalgamation, 87(2)(bb) 

. cape gains dividends, election, 131(1)-(1.4), Reg. 
#5 


*e¢ interest on, 131(3.1), (3.2) 
* capital gains on Canadian securities, 39(5) 
* capital gains redemptions, defined, 131(6) 
* deemed private corporation, 131(5) 
¢ defined, 131(8), (8.1), 248(1) 
¢ dividend refund to, 131(5) 
¢ election not to be restricted financial institution, 
131(10) 
¢ first taxation year, 130.1(8) 
¢ flow-through entity for capital gains exemption, 
39.1(1), (6) 
° mare in paid-up capital not deemed dividend, 
(4) 
* information return where share claimed to be 
qualified investment, Reg. 221 
¢ non-residents, for benefit of, 131(8.1) 
¢ not subject to mark-to-market rules, 
142.2(1)“financial institution’(c)(i1) 
payment of tax, 157(3) 
qualified investment for RRSP, RRIF, etc. 
e bond or debenture of trust, Reg. 4900(1)(c.1) 
¢ unit of trust, Reg. 4900(1)(c) 
refund to, re capital gains dividend, 131(2), (3) 
refundable capital gains tax on hand, 131(6) 
¢ reduction of, 131(9) 
reporting to shareholder of gains in 2000, 131(1.5) 
rollover of property to mutual fund trust, 132.2 
shares of 
¢ received on amalgamation, ITAR 65(5) 
e transferred in exchange for units of mutual fund 
trust, 132.2(1)q) 
¢ taxed capital gains, 131(7) 
Mutal fund limited partnership 
e financing, restrictions on, 18.1 
Mutual fund trust, 132 
amounts designated by, 132.1 
adjusted cost base of unit, 132.1(2) 
deduction for, 132.1(1)(c) 
carryover, 132.1(4) 
limitation, 132.1(3) 
inclusion in taxpayer’s income, 132.1(1)(d) 
where designation of no effect, 132.1(5) 
capital gains on Canadian securities, 39(5) 
capital gains redemptions, defined, 132(4) 
capital gains refund to, 132(1), (2) 
¢ deinterest ‘on, 132Q48), 102.2) 
¢ defined, 132(6)-(7), 248(1) 
*e¢ election to be from beginning of first taxation 
year, 132(6.1) 
ee following rollover of assets in qualifying 
exchange, 132.2(1)(q) 
°¢* retention of status to end of calendar year, 
132(6.2) 
¢ election for December 15 year-end, 132.11 
ee allocation or designation of amount to be included 
in income, 132.11(6) 
late filing of allocation or designation, 
220(3.21)(b) 
* flow-through entity for capital gains exemption, 
39.1(1), (6) 
¢ information return where interest claimed to be 
qualified investment, Reg. 221 


* instalment payments of tax, 156(2) 

* interest received by, on behalf of non-residents, 
exemption, 212(9)(c) 

* minimum tax not payable, 127.55(f)(i1) 

* non-residents, for benefit of, 132(7) 


¢ not subject to mark-to market rules, 
142.2(1)‘financial institution’ (d) 


¢ obligation guaranteed by, qualified investment for 
deferred income plan, Reg. 4900(1)() 

e qualified investment for RRSP, RRIF, etc. 

ee bond or debenture of trust, Reg. 4900(1)(d.1) 

ee unit of trust, Reg. 4900(1)(d) 

¢ real estate investment trust as, 132(6)(b)(ii) 

¢ refundable capital gains tax on hand 

ee defined, 132(4) 

° meager of property to another mutual fund trust, 

taxable capital gains 

* no surtax on, 180.1(2)(c) 

taxation year, election for December 15, 132.11 

taxed capital gains, 132(5) 

transfer of property from mutual fund corporation or 

trust, 132.2 ) 

unit of 

e adjusted cost base of, 53(1)(d.2) 

“Canadian security”; 39(6) 


¢ deemed to be a share for rollover purposes, 
We is OA wid ae ee 


ee employee option to acquire, 7(1), 110(1)(d) 

ee transferred in course of qualifying exchange, 
132.2(1)G) 

¢ year-end, election for December 15, 132.11 

Mutual holding corporation 

¢ deemed dividend on distribution by, 139.2 

¢ defined, for insurance demutualization, 139.1(1) 

Mutual insurance corporations 

¢ exemption for, 149(1)(m) 

Mutual life insurance corporation 

¢ provincial corporation converted into, 139 


Mutualization proposal (for insurer), 139 


N 
NISA, see Net income stabilization account 
NISA Fund No. 2, see also Net income stabilization 
account 
¢ amount credited to, not taxed, 12(10.3) 
¢ deduction by trust, limitation, 104(6)(b)(i.1), (411) 
¢ deemed paid on death, 70(5.4) 
¢ defined, 248(1) 


disposition of, 73(5) 
paid to non-resident, withholding tax, 212(1)(t), 
214(3)(1) 

ee¢ information return required, Reg. 202(2.1) 

¢ receipt from, included in income, 12(10.2) 


°° constitutes active business income, 125(7)“income 
of the corporation for the year from an active 
business” 


ee information return required, Reg. 201(1)(e) 


¢ right to benefit, no tax on emigration, 
128.1(10)“excluded right or interest”(1) 


¢ rollover to corporation, 85(1)(c.1), 85(1.1I)@) 


¢ transfer to spouse or spouse trust, 70(6:1), 73(5)(a), 
104(5.1), (14.1) 


NRO, see Non-resident-owned investment corporation 


NSERC, see Natural Sciences and Engineering 
Research Council 


Nanini case overruled, 160(1)(e)(ii) 
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Nasdaq quoted stocks 


° qualiindd for deferred income plans before 2002, Reg: 


900(1)(s) 
National arts service organization, see Registered 
national arts service organization 
National Child Benefit supplement, 122.61(1)G 
National Defence, see Canadian Forces 


National Film Board 
e prescribed person for Canadian film/video tax credit, 
Reg. 1106(7) 


National Revenue, Department of, see Minister (of 
National Revenue); Canada Customs and Revenue 
Agency 


Natural gas, see Petroleum/natural gas 


Natural Sciences and Engineering Research Council 


* payments to, as R&D expenditures, 37(1)(a)(i1), 
37(7)“approved” 


e research grants, taxable, 56(1)(o) 
Nature Conservancy 
¢ prescribed donee, Reg. 3504 


Nav Canada ) 

¢ debt of, qualified investment for deferred income 
plans, Reg. 4900(1)(q) 

Nazi Germany 

* compensation to victims of, 81(1)(g) 

Needle/syringe 

¢ medical expense, Reg. 5700(b) 

Negative amounts 

e adjusted cost base, deemed gain, 40(3), (3.1) 

capital cost allowance pool, recapture, 13(1) 

cumulative eligible capital, recapture, 14(1) 

in formulas, deemed nil, 257 

investment tax credit balance, recapture, 

127(27)-(35) 

e taxable income cannot be less than nil, 
248(1)“taxable income” 

¢ undepreciated capital cost, recapture, 13(1) 


Negative policy reserves 

e of insurer, 12(1)(e.1), 20(22), Reg. 1400(2) 

Neglect 

¢ grounds for reassessment at any time, 152(4)(a)(i) 

Negligence, see Gross negligence; Neglect 

Nephew, see Niece/nephew 

Net accounting income 

e for foreign investment entity rules 

ee defined, 94.1(1) [proposed] 

Net capital gains 

e defined, for trust allocations of capital gains in 2000, 
104(21.5)(d) 

Net capital loss 

* amalgamation, on, 87(2.1) 

¢ carryover of, 111(1)(b) 

ee limitation, 111(1.1) 

¢ death, on, 111(2) 

¢ defined, 111(8), (9), 248(1) 

ee for trust allocations of capital gains in 2000, 

104(21.5)(e) 
e determination of, by Minister, 152(1.1), (1.2), (1.3) 
¢ limitation on deductibility, 111(3) 


¢ non-deductible where control of corporation changed, 


111(4) 
¢ partnership, from, 96(1) 
* reassessment, 152(6)(c) 
¢ reduction of, on debt forgiveness, 80(4)(b) 


¢ subsidiary’s, on winding-up, 88(1.2) 

Net cost of insurance 

¢ defined, Reg. 1900(1) 

Net cost (of labour-sponsored funds share) 

defined, 129 40); 219771) 

Net cost of pure insurance 

¢ defined, Reg. 308 

¢ premium deductible where used as collateral, 
20(1)(e.2) 

Net earnings (of foreign affiliate) 

e defined, Reg. 5907(1) 

° exempt due to tax sparing, Reg. 5907(10) 

¢ included in exempt earnings, Rees 5907(1)“exempt 
earnings’ (d)() 

e included in taxable earnings, Rem 5907(1)“taxable 
earnings’’(b) 

Net forgiveness amount 

e reserve for, 61.3(1)(a), 61.3(2)(a) 

Net income (on income tax return) 

e defined, 3 

Net income stabilization account, 

Fund No. 2 

e administration fee, deductible, 20(1)(ff) 

¢ death of taxpayer, on, 70(5.4), 70(6.1) 

¢ defined, 248(1) 


fair market value of, for certain capital gains 
exemption rules, 110.6(1.1) 


e¢ money borrowed to contribute to, no deduction for 
interest, 18(11)(f) 


* no accrual of interest income, 12(3), 
12(11)“investment contract’() 


e transfer to spouse or spouse trust, 70(6.1) 

Net interest rate 

e defined, 211(1) 

Net level premium 

e defined, Reg. 1900(1) 

Net level premium reserve 

¢ defined, Reg. 1900(1) 

Net loss (of foreign affiliate) 

e defined, Reg. 5907(1) 

Net past service pension adjustment (net PSPA) 

e defined, 146(1), 204.2(1.3) 

Net premium for the policy 

e defined, re policy reserves, Reg. 1408(1) 

Net resource adjustment 

° defined, Reg. 5203(3.1) 

e reduces adjusted business income for M&P credit, 
Reg. 5203(1)‘adjusted business income’”’(b) . 

Net resource income 

e deine? hes. p20 0), 

Net surplus (of foreign affiliate) 

e defined, Reg. 5907(1) 

Net taxable capital gains 

¢ defined, 104(21.3) 

Net tax owing 

¢ defined (for instalments), 156.1(1) 

Net worth assessment, 152(7) 

Netherlands, see also Foreign government 

° stock exchange recognized, Reg. 3201(1) 

* universities, gifts to, Reg. Sch. VIII s. 20 

New Brunswick, see also Province 


* Community Development bonds, eligible for RRSP 
investment, Reg. 4900(1)a.1) 


* tax rates, see introductory pages 


see also NISA 
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New corporation, see Amalgamation; Corporation 
New law 
* defined, ITAR 12 


¢ references to, having same number as a provision in 
Part IV or VIII of former Act, ITAR 16 


* references to subject matter of old law, ITAR 13 
New share 

¢ defined, Reg. 6202.1(5) 

New Zealand, see also Foreign government 

¢ currency loan, see Weak currency debt 

¢ stock exchange recognized, Reg: 3201(k) 
Newfoundland and Labrador, see also Province 


¢ Canada—Newfoundland Atlantic Accord, 
communication of information for, 241(4)(d)(v1) 


* cod fishermen compensation, see Northern Cod 
Compensation and Adjustment Program 


* corporation incorporated in, before 1949 


¢* deemed incorporated in Canada, - 
248(1)“corporation incorporated in Canada” 


labour-sponsored venture capital corporation of 

¢ prescribed, Reg. 6700(a)(ii1), (xii) 

offshore area 

¢« defined, 248(1) 

e included in “province”, 124(4) 

prescribed area, for electrical energy or steam 

processing, 127(9)“qualified property”(c. 1) 

e prescribed designated region, 127(9)‘‘specified 
percentage’’(a)(vi), Reg. 4607 

¢ prescribed stock savings plan, Reg. 6705(d) 

¢ qualified property acquired for use in, 
127(9)“specified percentage’’(a), (e) 

* tax rates, see introductory pages 

News show 


° Me for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b) 


e ineligible for film/video production services credit, 
Reg. 9300(c) 

Newspaper advertising, limitation, 19 

Niece/nephew 

¢ deemed related, for purposes of certain trust rules, 
104(5.7)(b) 

¢ defined, 252(2)(g) 

* dependent, 118(6)(b) 

* property transferred to, income attribution re, 74.1(2) 

Nil, minimum amount for formula calculations, 257 

Nil income 

* equivalent to zero income, 3(f) 

1948 Income Tax Act, The, defined, ITAR 12 

1971 receivables, ITAR 23(5)“1971 receivables” 

1977 carryforward deduction, Reg. 2408 

1977 excess policy dividend deduction, Reg. 2407 

Nobel Prize, non-taxable, Reg. 7700 

Nominee corporation, see Bare trust 

Non-arm’s length indicator 

* application to foreign trust, 233.2(2) 

Non-arm’s length person 

* excessive payment where property surrendered to 
creditor, 79(3)E(a) 

* interest on debt relating to acquisition of land, 
ey saa on debt relating to the acquisition of 


loans to, 56(4.1)-(4.3) 

meaning of, see Arm’s length: meaning of 
non-resident, transactions with 

* extended reassessment period, 152(4)(b)(i1i) 


e e o e e e 


¢¢ information return, 233.1 

* soft costs relating to construction, 18(3.1)(b), 
18(3.2)(b) 

* transfer of property to or from, 69(1) 

Non-arm’s length transactions ; 

* agreement to pay low rent for property 

ee effect on disposition of property, 69(1:2) 

* amalgamated corporations, 251(3.1) 

* corporation having, with non-resident persons 

ee¢ extended reassessment period, 152(4)(b)(i11) 

e¢ information return, 233.1 

¢ depreciable property acquired through, 13(7)(e) 

* * corporations controlled by one trustee, 13(7.3) 

e disposition at less than fair market value, 69(1)(b) 

¢ eligible capital property acquired through, 14(3) 

¢ foreign property acquired in 

e¢ consideration deemed to be fair market value, 

206(4) 

¢ inadequate considerations, 69 

e income or gain from property transferred 

*e transferor and transferee liable for tax, 160 

¢ lease of depreciable property, 13(32) 

e life insurance policy, disposition, 148(7), (8) 

* non-resident, unreasonable consideration paid to, 247 

¢ presumption, 251(1)(a) 

¢ property disposed of in, ITAR 26(5) 

¢ purchases at more than fair market value, 69(1)(a) 

e rights or things transferred to beneficiary 

ee deemed cost, 69(1.1) 

e sale of shares, 84.1 

ee non-resident, by, 212.1 

e share for share exchange, 85.1(2)(a) 

¢ transfer of right to income, 56(4) 

¢ unpaid amounts, 78(1), (2) 

Non-business income tax (foreign) 

¢ deduction for, 126(1) 

¢ defined, 126(7) 

ee for trust, 104(22.4) 

Non-cancellable or guaranteed renewable accident 

and sickness policy 

¢ defined, Reg. 1408(1) 

Non-capital loss 

¢ amalgamation, on, 87(2.1), (2.11) 

¢ carryover of, 111(1)(a) 

¢¢* corporation, by, 111(5)-(5.4) 

ee winding-up of subsidiary, on, 111(5.4) 

¢ defined, 111(8), (9), 248(1) 

¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 

*, insurer's, 111721) 

e life insurer’s, 111(7.2) 

e limitation on deductibility, 111(3) 

¢ partnership, from, 96(1) 

* reassessment, 152(6)(c) 

e reduction of, on debt forgiveness, 80(3)(a), 80(4)(a) 

¢ subsidiary’s, on winding-up, 88(1.1) 

Non-competition agreement, see Restrictive covenant 

Non-conventional lands, defined, Reg. 1206(1) 

Non-discretionary trust 

¢ defined, 17(15), 248(1) 

Non-discrimination, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXV 

Non-participating life insurance policy 

¢ defined, 211(1), Reg. 1900(1) 

Non-periodic payments 

¢ tax deduction, Reg. 103 
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Non-profit association, see Non-profit organization 
Non-profit corporation, see also Non-profit 
organization 
¢ qualified investment for RRSP etc., Reg. 4900(1 )(r) 
*¢ annual return, 149(7) 
exemption, 149(1)(j) 
payments to, 37(1)(a)(i1i) 
Non-profit organization, 
corporation 
¢ exemption for, 149(1)(1), 149(2) 
deemed a trust, 149(5) 
¢ foreign, defined, Reg. 6804(1) 
¢ information return, whether required, 149(5), 
149(12), 150(1)(a) 
Non-qualified investment, see also Qualified 
investment 
e charitable foundation 
defined, Reg. 3700 
¢ deferred profit sharing plan 
° acquisition of, tax on, 198(1) 
defined, 204‘‘qualified investment” 
disposition of, refund of tax, 198(4) 
excess holdings, tax on, 206(2)(a)(ii) 
initial, 199, 204“‘initial non-qualified investment” 
tax on, 207.1(2) 
private foundation 
* acquisition of, tax on, 189(1) 
¢ defined, 149.1(1)“non-qualified investment” 
¢ proportional holdings election, 259(1), (3) 
¢ registered education savings plan (RESP) 
revocation of plan, 146.1(2.1), (12.1) 
e tax on holding, 207.1(3) 
registered retirement income fund (RRIF) 
acquisition of, 146.3(7), (9) 
defined, 146.3(1)“qualified investment” 
disposition of, 146.3(8) | 
excess holdings, tax on, 206(2)(a)(ii) 
faxqon207- Tt) 
registered retirement savings plan (RRSP) 
* acquisition of, 146(10) 
° defined, 146(1)“non- -qualified investment”, 
“qualified investment 
disposition of, 146(6) 
excess holdings, tax on, 206(2)(a)(i1) 
tax on, 207.1(1) 
Non-qualifying corporation (for small business 
investment tax credit) 
e defined, 127(9) 
Non-qualifying real property 
¢ defined, 108(1), 110.6(1), 131(6) [all repealed] 
Non-qualifying security 
¢ calculation of capital gain on, 40(1.01) 
* ceasing to be, 118.1(13)(b) 
e defined, 118.1(18) 
¢ donation of 
credit disallowed to individual, 118.1(13) 
death of donor, 118.1(15) 
deduction disallowed to corporation, 110.1(6) 
amalgamation, effect on donor, 87(2)(m.1) 
windup, effect of, 88(1)(e.2), (e.61) 


e exchanged for another non-qualifying security, 
118.1(14) 


¢ reserve on donation of, 40(1.01)(c) 
disallowed in year of death, 72(1)(c) 


* scientific research and experimental development, for ° 


see also Charity, Non-profit 


Non-refundable credits, 1 18—118.94 


Non- resident, 


see also Non-resident tax; Becomin 


resident in Canada; Ceasing to’ be resident in Cana a; 
Former resident 


actor, see Actor: non-resident 
agent for, liable to withhold tax, 215(3) 
alimony/maintenance paid to, 212(1)(f) 


allowance for investment in property in Canada, Reg. 
808 


* alternative re rents and timber royalties, 216 
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hi owing to corporation resident in Canada, 
amount paid to, re pre-1976 bond, etc. 
¢ prescribed countries, ITAR 10(4), Reg. 1600 
amounts received under certain contracts, 115(2)(c.1), 
115(2)(e)(v) 
¢ withholding tax, 153(1)(o) 
annuity payments to, 212(1)(o) 
assessment under Part XIII, 227(10) 
assuming debt for Canadian business, 76.1(2) 
becoming, see Ceasing to be resident in Canada 
beneficiary, see Beneficiary: non-resident 
benefit conferred on, 246(1)(b) 
benefits paid to, 212(1)Q) 
branch tax, 219 
Canadian resource property, income > earned on, 
115(4) 
capital cost allowance, ners 1102(3) 
capital dividend paid to, 212(1)(c)(ii), 212(2)(b) 
capital gains of, taxed, 115(1)(b) 
e  proration re gains before May 1995, 40(9) 
capital property, change in use, 45(1)(d) 
carrying on business in Canada 
¢ extended meaning of, 253 
e liability for income tax, 2(3)(b) 
ceasing to be, see Becoming resident in Canada 
change in use (or proportions of use) of capital 
property, 45(1)(d) 
change in use (or proportions of use) of depreciable 
property 

teayis or producing income” from a business, 


corporation, see also Foreign affiliate 


¢ bonds of, eligible for RRSP investment, Reg. 
4900(1)(p) 


¢ branch tax, 219(1) 

¢ debt forgiveness reserve, 61.3(2) 

¢ deemed, where not resident due to treaty, 250(5) 

e en received by Canadian corporation from, 

¢ exempt from Part I.3 tax, 181.1(3)(d) 

* income bond/debenture, interest on, 15(4) 

e required to file tax return, 150(1)(a) 

e shares of, for deferred income plans, 204*‘qualified 

investment’’(h) 

e'e RESP. qualified investment, 146.1(1)“qualified 
investment’’(a) 

ee RRSIF qualified investment, 146.3(1)“qualified 
investment’’(a) 

e« RRSP qualified investment, 146(1)“qualified 
investment’’(a) 

¢ taxable capital employed in Canada, 181.4 

credit for tax paid on emigration, 119 

debt owing to corporation resident in Canada, 17 


deductions allowed, in computing income from a 
source, 4(3) 

deferred profit sharing plan payments to, 212(1)(m) 
defined, 248(1) 
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Non-resident (cont’d) 
¢ disposition of property by 
Canadian resource property, certificate re, 116(5.2) ° 


Canadian securities, 39(5)(g) 

interest in real property etc., 216(5) 

life insurance policy, presumption re, 116(5.4) 

taxable Canadian property, see taxable Canadian 

property (below) 

where tax deferred under tax treaty, 115.1 
dividend paid to, 212(2) 

stop-loss rule, 40(3.7) 
election to file return under Part I 

certain payments, 217 

rents and timber royalties, 216 

restriction on deduction, 216(8) 
eligible capital property of, 14(14), (15) 
emigration, see Ceasing to be resident in Canada 
employed in Canada 

liability for income tax, 2(3)(a) 
energy conversion grants paid to, 212(1)(s) 
entity, see Non-resident entity 
estate or trust income paid to, 212(11) 
exchanged for another non-qualifying security, 
118.1(14) 
exchanges of property, determination of gain, 44(7) 
excluded property, defined, 116(6) 


financial institution, see also Authorized foreign 
bank 


beginning to use property in Canadian business, 
142.6(1.2) 

ceasing to use property in Canadian business, 
142.6(1.1) 


foreign tax credit re disposition before Oct/96, 
126(2.2) 


former resident, credit for tax paid on emigration, 
119 


home insulation grants paid to, 212(1)(s) 
income-averaging annuity contract payments to, 
212(1)(n) 
income earned in a province, Reg. 2602 
“income for the year”, 120(3) 
income from ship or aircraft, exempt, 81(1)(c) 
individual 

computation of Part I tax, 118.94 

required to file tax return, 150(1.1)(b) 

tax credits, 118.94 


insurance corporation, see Insurance corporation: 
non-resident 


insurer, liability for additional tax on branch profits, 
219(4)-(8) 
inventory of, 10(12)-(14) 
issuing obligation at discount, 16(2), (3) 
limited partnership losses, carryover of, 111(10) 
loan to, by corporation, 17 
management fees paid to, 212(1)(a) 
moving debt from Canadian business, 76.1(1) 
no reserve for amount not due until later year, 20(8) 
non-arm’s length sale of shares by, 212.1 
obligation transferred or assigned to 
where deemed resident, 214(9) 
ownership certificate required of, 234 


artnership, withholding tax on payments to, 
12( 13.1)tb) 


patronage dividends paid to, 212(1)(g) 
payments from 

information return, Reg. 203 
payments to, 212(1) 
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« deemed, 214(3), (3.1) 

¢ information returns, Reg. 202, 203 
pension benefits paid to, 212(1)(h) 
pension fund, see Non-resident pension fund 
pension plan for, not subject to Part XI, 205(a) 
persons, Reg. 805 

e excluded property, Reg. 810 


plan for benefit of, re services rendered outside 
Canada, excluded from “retirement compensation 
arrangement”, 248(1) 
* exception re “resident’s arrangement’, 207.6(5) 
property excluded from capital cost allowances 
e farming and fishing, Reg. 1702(4) 

real estate of, transfer to corporation, 85(1.1)(h), 
85(1.2) 

refund of Part XIII tax, 227(6) 

registered education savings plan payments to, 
212(1)(r) 

registered home ownership savings plan payments to, 
212(1)(p) 

registered retirement income fund payments to, 
212(1)(q) 

registered retirement savings plan payments to, 
212(1)(1) 

remuneration for office, employment or services, 
115(2)(c.1), 115(2)(e)(v) 
¢ withholding tax, 153(1)(0) 

rents/royalties paid to, 212(1)(d) 


retirement compensation arrangement, purchase price 

of interest in, 212(1)(j) 

retiring allowance paid to, 212(1)G.1) 

return may be required of, 215(4) 

salary deferral arrangements, 6(13) 

shareholder 

e loan to, from corporation, 15(2.2), (8), 227(6.1) 

spousal support payments, 212(1)(f) 

stop-loss credit, 119 

student, 115(2) 

supplementary unemployment plan benefits paid to, 

212(1)(k) 

tax, see also Non-resident tax 

e tax under Part I, 2(3) 

taxable Canadian property 

e disposition of, 2(3)(c), 115(1)(b), 116 

ee failure to give Minister notice, offence/penalty, 
238(1) 

* prorating for gains before May 1995, 40(9) 

ee purchaser liable for tax, 116(5) 

taxable income earned in Canada, 115 

e deductions permitted, 115(1)(d)-(f) 


taxable income of corporation earned in a province, 
Reg. 413 


taxation year of, 250.1(a) 

time, see Non-resident time 

timber royalties paid to, 212(1)(e) 
transactions not at arm’s length with, 247 
¢ extended reassessment period, 152(4)(b)(ii1) 
¢ information return re, 233.1 

e« penalty for failure. to file, 162(10) 
transfer pricing rules, see Transfer pricing 
trust, see Trust (or estate): non-resident 
unreasonable consideration from, 247 
unreasonable consideration paid to, 247 


withholding tax, 215(1), 227(10), Reg. 105, see also 
Non-resident tax 


¢ joint and several liability, 227(8.1) 
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Non-resident entity 

¢ defined, 94.1(1) 

Non-resident financial institution, see Non-resident: 
financial institution 

Non-resident-owned investment corporation, 133, 
134; ITAR 59, Reg. Part V 

¢ allowable refund, 133(6) 

allowable refundable tax on hand, defined, 133(9) 
cumulative taxable income, defined, 133(9) 

« defined, 133(8)‘allowable refund” 

¢ allowable refundable tax on hand, 133(9) 

¢ amalgamation, 87(2)(cc) 


“Canadian property” defined, 133(8) 


capital gains dividend, election re, 133(7.1), Reg. 
2105 


ee where not made, 133(7.3) 

¢ capital gains dividend account, defined, 133(8) 
* computation of income, 133(1) 

* cumulative taxable income, 133(9) 


deemed not Canadian, taxable Canadian, or private 
corporation, 134 

¢ defined, 133(8), 248(1) 

© dividend paid to U.S. resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X:7(a) 

¢ dividend received by trust from, for benefit of non- 
residents, 104(10), (11), 212(9)(a) 


* election to be taxed as, 133(8)*non-resident-owned 
investment corporation’’(e) 


* exempt from corporate surtax, 123.2 

¢ exempt from large corporations (Part I.3) tax, 
181.1(3)(a) 

¢ exempt from Part IV tax, 186.1(b) 

e foreign tax not deductible, 133(4) 


¢ interest received by trust from, for benefit of non- 
residents, 312(9)(a) 


¢ no foreign affiliate of, 95(1)“foreign affiliate” 

¢ payment of tax, 157(3) 

* repealed after 2003, 133(8)“non-resident-owned 
investment corporation’ (g)—(i) 


election to remain NRO for certain purposes, 
134.1 


¢ revocation of election to be taxed as, 134.2 

e share of constitutes excluded property, 

108(1)“eligible real property gain” 

simultaneous dividends, 133(7.2) 

tax rate applicable, 133(3) 

taxable dividend, 133(8) 

taxable income of, 133(2) 

taxation year-end choice on revocation of election to 

be taxed as, 134.2 

Non-resident pension fund 

¢ deemed not carrying on business in Canada, 115.2(2) 

¢ defined, re not carrying on business in Canada, 
115.2(1) 

Non-resident person | 

e defined, re international banking centre, 33.1(1) 

¢ eligible loan to, by international banking centre, 
33.1(1) 

Non-resident tax, 212-218; ITAR 10, Reg. 800-810 

¢ additional tax on non-resident corporation carrying 
on business in Canada, 219 


insurers, 219(4)-(8) 

¢ alimony, 212(1)(f) 

* annuity payments, 212(1)(o) 

* assessment under Part XIII, 227(10) 

¢ Canada Pension Plan benefits, 212(1)(h)(ii) [repealed] 
¢e¢ election to file return, re, 217 


certificate of exemption, 212(14) 
¢ refusal by Minister 
appeal from, 172(3)(d), 180 
deemed, 172(4)(c) 
deemed dividends, 214(3) 
deemed income, on, 214(4) 
deemed interest, 214(6)—(14) 
deferred profit sharing payments, 212(1)(m) 
e._election.to file return re,-21 7, 
dividends, 212(2) 
¢ deemed payment of, 212.1(1) 
¢ from foreign business corporation, 213(1) 
eligible funeral arrangement, return of funds, 
212(1)(v) 
employee benefit plan, trust payments not subject to, 
212(17) 
energy conversion grant, 212(1)(s) 
estate or trust income, 212(1)(c) 
* exemption, 212(9), (10) 
home insulation grant, 212(1)(s) 
identification of obligations, Reg. 807 
income and capital combined, 214(2) 
income imputed to transferor, not taxable, 212(12) 
insurers, Reg. 800, 801, 803, 804, 2401, 2403 
interest, 212(1)(b) 
government bonds, exempt, 212(1)(b)(1) 
loan to wholly-owned subsidiary, 218 
long-term debt, exempt, 212(1)(b)(vi1) 
on provincial bonds, 212(6) 


replacement obligation where corporation in 
financial difficulty, 212(3) 


international organizations, prescribed, Reg. 806 
limitation on rate, ITAR 10(6) 

maintenance, 212(1)(f) 

management fee, 212(1)(a) 

¢ defined, 212(4) 

motion picture films, payments for use of etc., 212(5) 
no action for withholding, 227 

no deductions from income, 214(1) 


non aun length sale of shares by non-resident, 
obligation transferred or assigned 
* non-resident deemed resident, where, 214(9) 
Part“AlV, 219 

partnership payer or payee, 212(13.1), (13.2) 
patronage dividend, 212(1)(g) 

pension benefits, 212(1)(h) 
¢ election to file return re, 217 

prescribed international organizations, Reg. 806 
refund of, 227(6) 

registered education savings plan, payments out of, 
212(1)(r) 

registered home ownership savings plan, payments 
from, 212(1)(p) 

registered retirement income fund, 212(1)(q) 
registered retirement savings plan, payments out of, 
212(1)d) 
e election to file return re, 217 

regulations 
¢ reducing amount to be deducted or withheld, 
215(5) 

¢ residents etc., re, 214(13) 

rent, royalties, 212(1)(d), 212(13) 

¢ alternative re rents and timber royalties, 216 
retiring allowances, etc., 212(1)q.1) 

¢ election to file return re, 217 

securities in satisfaction of income debts, 214(4) 
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Non-resident tax (cont’d) 
* spousal/child support, 212(1)(f) 


* standby charges and guarantee fees, 214(15) 

* supplementary unemployment benefits, 212(1)(k) 
** election to file return re, 217 

¢ timber royalty, 212(1)(e) 

ee alternative re, 216 

* trust or estate income paid to, 212(1)(c) 

¢ withholding of, 215, Reg. 105 

*e« reduction of, Reg. 809 

Non-resident time 

e defined, 94(1) [proposed] 

Non-share-capital corporation 

¢ whether control acquired, 256(8.1) 

Non-share consideration (boot) 

¢ effect of mutual fund rollover, 132.2(1)(c) 

¢ effect on non-arm’s length sale of shares, 84.1(1)(b) 
¢ effect on section 85 rollover, 85(1)(b) 


Non-taxable obligation, defined, 240(1) 
Normal reassessment period 

e defined, 152(3.1) 

¢ limitation on reassessments, 152(4), (5) 
Nortel Networks spin-off, 55(3.02) 


Northern Canada 

e additional car allowance in Yukon and N.W.T., Reg. 
7306(a) (iii) 

¢ credit for residing in, 110.7, Reg. 7303.1 


¢ prescribed northern zone and prescribed intermediate 
zone, Reg. 7303.1 


* remote work site, employment at, 6(6) 

Northern Cod Compensation and Adjustment 
Program, see also Fishing: compensation programs 
* overpayments repaid, deductible, 60(n)(i1.1) 

¢ payments received under, taxable, 56(1)(a)(v1) 

ee withholding of tax at source, 153(1)(m) 


Northwest Territories, see also Northern Canada 

¢ additional $0.04 reasonable kilometrage allowance, 
Reg. 7306(a)(ii1) 

¢ Risk Capital Investment Tax Credits Act, corporation 
under 

ee prescribed assistance under, Reg. 6702(a.2) 

ee prescribed LSVCC, Reg. 6701(1) 

e¢ prescribed venture capital corporation, Reg. 

6700(a)(xi1), 6700.2 

ee qualified investment, Reg. 4900(1)(i.12) 

* tax rates, see introductory pages 

Norway, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(u) 

Not-for-profit organization, see also Non-profit 

organization 

¢ defined, Canada—U.S. Tax Convention Canada-U:S. 
Tax Treaty:Art. XXIX A:5(b) 

Notary (in Quebec), see Lawyer 

Notch provision (medical expenses), 118.2(1)D 

Note, see Promissory note 

Note-taking services, medical expense credit, 

118.2(2)(.41) 

“Nothings”, ITAR 21, see also Eligible capital 

property 

Notice of assessment, 152(2) 

¢ date of, 244(14), (15) 

Notice of determination, 152(1.2), see also 

Determination 

e date of, 244(15) 


¢ loss carryforwards, 152(1.1) 

* partnership income or loss, 152(1.5) 

e¢ objection to, 165(1.15) 

* presumption re mailing date, 248(14) 

Notice of intent (to revoke RESP) 

¢ appeal from, 172(3)(e.1) 

¢ defined, 146.1(12.1) 

Notice of objection, 165, see also Objection 

* appeal following, whether new issues can be raised, 
1600.1) 


* deadline, 165(1) 

¢ determination of partnership income or loss, 
165(1.15) 

e extension of time to file 

ee by Minister, 166.1 

e« by Tax Court, 166.2 

¢ form, 165(1), (2) 

¢ large corporation, issues to be specified, 165(1.11) 

¢ limitation on grounds for objection, 165(1.1) 

° service, 165(2), (6) 

Notice of revocation (of RESP) 

e defined, 146.1(12.2) 

° effect of, 146.1(13) 


Nova Scotia, see also Cape Breton; Province 

¢ Community Economic Development Corporation, 
puree investment for deferred income plans, Reg. 

900(1)G.11) 

¢ Equity Tax Credit Act, corporation under, qualified 
investment, Reg. 4900(1)(G.11) 

¢ labour-sponsored venture capital corporation of 

ee prescribed, Reg. 6700(a)(i11), (xiv) 

¢ offshore area 

ee amount taxable earned in, Reg. 414, 415 

ee included in “province”, 124(4)“province” 

** meaning, 248(1) 

¢ Offshore Petroleum Resources Accord, 
communication of information for, 241(4)(d)(v1) 

¢ prescribed area, for electrical energy or steam 
processing, 127(9)“qualified property’(c.1) 

e prescribed designated region, 127(9)“specified 
percentage’’(a)(vi), Reg. 4607 

¢ prescribed stock savings plan, Reg. 6705(c) 

° auanned property acquired for use in, 

27(9)“specified percentage’’(a), (e) 

* tax rates, see introductory pages 

Numbers, see Dollar amounts in legislation and 

regulations 

Nun 

* income of, not taxed, 110(2) 

Nurse 

¢ defined, 118.4(2) 


Nursery school, see Child care expenses 


Nursing home 
* cost of care, as medical expense, 118.2(2)(b), (d) 


O 


OAS, see Old Age Security Act benefits 


OECD, see Organisation for Economic Cooperation and 
Development 


OSFI risk-weighting guidelines 

¢ defined, 248(1) 

Oaths 

¢ administration of, 220(5), Interpretation Act s. 19 
¢ defined, Interpretation Act s. 35(1) 


Objection, 165, see also Appeal; Notice of objection 
* books and records, 230(6) 
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Objection (cont'd) 

¢ effect of Minister’s filing notice, 165(4) 

¢ expense of making, deductible, 60(0) 

e extension of time for filing, 166.1, 166.2 

e Miuinister’s duty on, 165(3) 

e notice of, 165(1) 

e Part IV.1 tax, 187.6 

e Part VI.1 tax, 191.4(2) 

« Part. XI2.tax, 210:2(7) 

e Part XII.3 tax, 211.5 

e Part XII.4 tax, 211.6(5) 

¢ partnership income or loss, 165(1.15) 

* repayment on, 164(1.1) 

¢ restriction on collection action while underway, 225.1 
* second notice not required after reassessment, 165(7) 
e service of notice of, 165(2) 

¢ waiver of right to object, 165(1.2), 169(2.2) 
Obligation, see also Bond; Debt; Debt obligation 
* assignment of 

ee non-resident tax, 214(14) 

e« where non-resident deemed resident, 214(9) 
¢ defined, ITAR 26(12)“obligation” 

e discount on, deduction. for, 20(1)(@) 

¢ identification of, Reg. 807 


issued at discount by imine oy erson, non- 
resident, or government body, 62), (3) 


parked, 80.01(7) 
predecessor corporation, of, 87(6), (7) 
principal amount of 
e defined, 248(1) 
e limitation on deductibility, 18(1)(f) 
purchase of, by issuer, 39(3) 
received on amalgamation, ITAR 26(23) 
sale of 
* non-resident tax, 214(7), (7.1) 
satisfaction of, deemed not to be disposition, 49.1 
specified, 80.01(6) 
taxable and non-taxable, defined, 240(1) 
Obsolescence 
e allowance re, limitation on deductibility, 18(1)(b) 
Occupational therapist 
¢ certification of impairment 
ee for disability credit, 118.3(1)(a.2)Gii) 
ee for education credit, 118.6(3)(b)(i1) 
¢ defined, 118.4(2) 
e therapy qualifying for medical expense credit, 
] 18. 302)¢.9) 
Offences, 238(1), 239 
attempted evasion, 239(1) 
compliance orders, on conviction of, 238(2) 
corporation officers, 242 
court has no power to decrease punishment for, 243 
credits, false statements, 239(1.1) 
disclosure of confidential information, 239(2.2) 
failure 
file return, 238(1) 
keep records, 238(1) 
keep tax deductions separate, 238(1) 
permit investigation, 238(1) 
withhold tax deductions, 238(1) 
false statements, 239 
fines, no deduction for, 18(1)(t) 
minimum fines, 243 


non-resident failing to give notice under s. 116(3), 
238(1) 


penalties for, see Penalty 

refunds, false statements, 239(1.1) 
saving provision, 238(3) 

secrecy violation, 239(2.2) 

Social Insurance Number, re, 239(2.3) 
RESP contributions, 146.1(2)(g.3) 

two or more in one complaint, 244(2) 
Office, defined, 248(1) 

Office at home, see Work space in home 
Office de professions du Québec 

¢ dues to, deductible, 8(1)(i)(vii) 

Office or employment 

¢ benefits from, includable in income, 6(1) 
¢ in home 

e¢ conditions for deductibility, 18(12) 
e income from, 5(1) 

ee deductions, 8 

ee inclusions, 6 

ee share options, 7 

e limitation on deductions, 8(2) 


loss from, 5(2) 
payment for loss of, see Retiring allowance 
share option benefits, 7 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(b) 

Office rent 

¢ paid by employee, deduction, 8(1)(i)(i1) 

°° certificate of employer, 8(10) 

Officer 

¢ administering and enforcing Act, 220(2) 

¢ bribery of, non-deductible, 67.5 

* corporation, of 

e execution of documents by, 236 

¢ guilty of corporation’s offence, 242 

defined (under “office”), 248(1) 

Official 

¢ defined, re communication of taxpayer information, 
241(10) 

¢ CCRA, powers and duties delegated to, 220(2.01), 
Reg. 906 

Official receipt 

e defined 

e¢ for political contributions, Reg. 2002(1) 

ee for donations and gifts, Reg. 3500 

Official receipt form 

¢ defined 

ee for political contributions, Reg. 2002(1) 

ee for donations and gifts, Reg. 3500 

Offset interest 

¢ against instalments, 161(2.2) 

* arrears against refund interest, 161.1 

Offshore assets 

¢ disclosure of, to CCRA, 233.3 

Offshore corporation, see Foreign affiliate; Non- 

resident 

Offshore drilling vessels 

¢ capital cost allowance 

ee additional, Reg. 1100(1)(va) 

e* separate classes, Reg. 1101(2b) 

Offshore investment fund, 94.1 

* property 

¢¢ cost base, additions to, 53(1)(m) 

ee designated cost, 94.1(2) 

ee prescribed, Reg. 6900 
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Offshore region 

* prescribed, for investment tax credit, Reg. 4609 

Offshore trust, see also Trust (or estate): non-resident 

¢ distribution from, reporting requirement, 233.5 

* taxation of, where Canadian beneficiary, 94—94.4 

¢ transfer of property to, reporting requirement, 233.2 

Off-the-shelf seismic data, see Seismic testing 

Oil and gas, see Canadian oil and gas property 

expense; Flow-through shares; Petroleum/natural gas; 

Resource expenses 

Oil or gas field 

¢ unitized, see Unitized oil or gas field in Canada 

Oil or gas well 

¢ allowances, 65, Reg. 1207 

ee additional, Reg. 1208 

* certificate re, ceasing to be valid, 66.1(10) 

e defined, 248(1) 

Oil or gas well equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 10G), Sch. 
II:Cl. 41 

Oil refinery 

* capital cost allowance, Reg. Sch. I:Cl. 10(u), Sch. 
I:Cl. 41 

Oil sands, included in definition of ‘mineral’, 248(1) 

Oil shale, included in definition of “‘mineral’’, 248(1) 


Oil Substitution Program, see Energy: conversion 
grant 


Okalta Oils Ltd. case overruled, 152(1.1) 
Old Age Security Act benefits 

e “clawback” tax on, 180.2 (Part 1.2) 

e¢ deduction from income for, 60(w) 


* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’’(g)(i1) 


excluded from pension income credit, 1 18(8)(a) 
included in income, 56(1)(a)() 
non-resident withholding tax, 212(1)(h) 


¢ US. residents, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X VIII:5 


¢ reduction in RRSP annuity to reflect, 146(3)(b)(@1) 

* repayment of, deduction for, 60(n) 

¢ withholding of benefits to cover clawback tax, 
180.2(3), (4) 

“Old law” defined, ITAR 12 

Old person, see Age 

Older Worker Adjustment, Program for 

* income assistance taxable, 56(1)(a)(vi), Reg. 5502(b) 

¢ repayment of benefits, deduction, 60(n)(i1.2) 

¢ source withholding, 153(1)(m), Reg. 5502(b) 

Olsen case TCC decision overruled, 186(7) 

Ontario, see also Province 


* Community Economic Development bonds, eligible 
for RRSP investment, Reg. 4900(1)(i.1) 


¢ community small businesses, investment by LSVCCs, 
Reg. 4801.02 


labour-sponsored venture capital corporation of 
* prescribed, Reg. 6700(a)(ii), (xi), Reg. 6700.2 
northern, see Northern Canada 


R&D super-allowance, 127(9)“super-allowance 
benefit amount” 


* tax rates, see introductory pages 
Onus, see Burden of proof 


Operating costs of automobile, see Automobile: 
operating costs 


Optic cable, see Fibre optic cable 


Optical scanner, etc. 

¢ medical expense, Reg. 5700(1) 

Option 

¢ disposition of, 13(5.3) 

* exchanged, rules, 7(1.4) 

e exercised, 49(3), (4), (5) 

ee irene of tax as consequence of, 164(5), 

° expiry of, 49(2) 

*¢ amalgamation, 87(2)(0) 

* granting of, disposition of property, 49(1) 

¢ included in “taxable Canadian property’, 
248(1)“taxable Canadian property’ (1) 


° vio investment for RRSP etc., Reg. 4900(1)(e), 
rom) 


¢ received on amalgamation, ITAR 26(22) 
e stock, see Stock options 

* to acquire, exercised, 49(3), (4) 

e¢ effect of capital gains exemption, 49(3.2) 


to acquire interest in partnership or trust, reductions 
in ACB flowed through, 49(3.01) 
¢ to acquire mutual fund trust units, see Stock options 
e to acquire shares 
ee by employee, see Stock options 
e¢ deemed to be share for insurance demutualization, 
139.1(1) 
ee predecessor corporation, of, 87(5) 
ee reductions in ACB flowed into ACB of shares, 
49(3.01) 


¢ to acquire specified property, exercise of, 49(3.01) 

¢ to dispose, exercised, 49(3.1), (4) 

Optometrist 

¢ certification of impairment 

ee for disability credit, 118.3(1)(a.2)q) 

ee for education credit, 118.6(3)(b)(i) 

¢ defined, 118.4(2) 

Orckit Communications spinoff, Reg. 5600 

Ordering 

e charitable donations 

ee in order of year of contributions, 110.1(1.1)(b),°~ 
118.1(2.1) 

charity loanbacks, 118.1(17) 

credits of an individual, 118.92 

debt forgiveness rules application, 80(2)(c) 

debt obligations settled simultaneously, 80(2)(1) 

deductions 

¢ eligible capital property, for capital gains 
exemption, 110.6(17) 

* in computing taxable income, 111.1 

designation of insurance properties, Reg. 2401(3) 

disposition of depreciable property on death, 70(14) 

disposition of identical shares for capital gains 

exemption, 110.6(14)(a) 

* disposition of participating interests for foreign 
investment entity rules, 94.2(2)(a), 94.4(1)(c) 


* disposition of securities anes under employee 
option agreement, 7(1.3), (1.31) 


e dividends, simultaneous, 89(3) 

¢ foreign affiliate surplus distributions, Reg. 5901 
¢ foreign investment entity mark-to-market rules, 
94.2(2)(a) 

identical options, exercise of, 7(12) 

internal reorganization rules, 51(4), 86(3) 
mutual fund qualifying exchange, 132.2(1)(e) 
registered investment registration, 204.4(7) 
spousal RRIF attribution, 146.3(5.3) 

spousal RRSP attribution, 146(8.5) 
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Ordering (cont’d) 

¢ transfer of depreciable property with pregnant loss, 
13(21.2)(e)(ii) 

Ordinarily resident, 250(3) 

Ore 

¢ defined 

ee for capital cost allowance, Reg. 1104(2) 

ee for resource allowance, Reg. 1206(1) 


¢ processing of, 125.1(3)“manufacturing or 
processing”, Reg. 5203, Reg. Sch. II:Cl. 10(k) 


* tar sands, see Tar sands ore 

Organ transplant 

* expenses of, tax credit for, 118.2(2)(1.1) 
Organisation for Economic Cooperation and 
Development 

¢ transfer pricing guidelines, 247 
Original acquisition 

¢ defined, 127.4(1), 204.8(1), 211.7(1) 
Original editorial content 

¢ defined, 19.01(1) 

Original owner (of resource property) 

e defined, 66(15) 

ee for resource allowance, Reg. 1206(1) 


° ap of Canadian resource expenses, 66.7(12), 
12.1) 


¢ reduction of foreign resource expenses, 66.7(13) 
* successor corporation rules, 66.7 

Original right, defined, ITAR 20(3)(b) 
Orthopaedic shoes/boots 

e medical expense, Reg. 5700(e) 

Other recipient of a gift 

¢ defined, Reg. 3500 

Outdoor advertising structures 


¢ capital cost allowance, Reg. Sch. H:Cl. 8(1), Sch. 
I:Cl. 11(b) 


ee separate class, election, Reg. 1101(S1) 

Outstanding amount 

¢ defined, for corporation attribution rules, 74.4(3) 

‘Outstanding debts to specified non-residents” 

¢ defined, 18(5) 

¢ no deduction where debt-equity ratio exceeds 3:1, 
18(4) 

Outstanding premiums 

¢ defined, insurers, Reg. 2400(1) 

¢ mean Canadian, see Mean Canadian outstanding 
premiums 

Overburden removal cost, designated 

¢ capital cost allowance, Reg. Sch. I:Cl. 12(q) 

Overcontribution to RRSP 

e tax on, 204.1(2.1), 204.2(1.1) 

Overhead expenses 

¢ R&D-related, 127(9)“qualified expenditure” Reg. 
2900(4)—(10) 

Overpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Overpayment of benefits, deductible when repaid, 

60(n) 

Overpayment of tax 

¢ deemed 

ee Child Tax Benefit, 122.61(1) 

e0* (GST credit, 9122.56) 

¢ defined, 164(7) 

e refund of, 164 

e¢ UI premium tax credit, 126.1(6), (7) 


Overseas Canadian Forces school staff 

¢ defined, 248(1) 

* members deemed resident in Canada, 250(1)(d.1), 
250(2) 

¢ option of filing as resident, 250(1)(d.1) 

* prescribed order, Reg. 6600 

Overseas employment tax credit, 122.3 

¢ foreign tax credit and, choice between, 126(1)(b)(i) 

* incorporated employee, credit disallowed, 122.3(1.1) 

¢ not reduced by additional minimum tax carried over, 
122.3(2)“tax otherwise payable under this Part for 
the year” 

Over-the-counter stocks 

° Tonnee for deferred income plans before 2002, Reg. 

900(1)(s) 
Owner 


* original, of resource properties, defined, 
66(15)“original owner” 


e predecessor, of resource property, defined, 
66(15)‘‘predecessor owner” 

Owner-occupied home 

¢ defined, for Home Buyers’ Plan withholding 
exemption, Reg. 104(3.1) 

Ownership 

¢ certificates of, 234, Reg. 207 

ee penalties for offences re, 162(4) 

¢ change of, certificates, Reg. 502 

¢ rights, see Ownership rights 

Ownership rights 

¢ defined, for insurance demutualization, 139.1(1) 

e rollover to shares of insurance corporation, 
139.1(4)(a), (d) 

Oxygen, as medical expense, | 18.2(2)(k) 


p 
PA, see Pension adjustment 

PA offset 

e defined, Reg. 8300(1) 

PAR, see Pension adjustment reversal 

PBC, see Principal-business corporation (exploration 
and development); Principal-business corporation (real 
property) 

PFIC, see Pension fund investment corporation 

PSB, see Personal services business 

PSPA, see Past service pension adjustment 


PSPA withdrawals 

¢ defined, Reg. 8307(5) 

PUC, see Paid-up capital 

Packaging material 

¢ deemed to be inventory, 10(5) 

e valuation of, 10(4) 

Padmore case overruled, ITCIA 6.2 

Paid-up capital 

¢ amalgamation, on, 87(3), (3.1) 

* computation of 

ee additions to, 84.1(3) 

ee after designation of amount re shares, 192(4.1), 
194(4.2) 

after exchange of convertible property, 51(3) 
after internal reorganization, 86(2.1) 

after rollover of property to corporation, 85(2.1) 
after share-for-share exchange, 85.1(2.1) 


corporation becoming resident in Canada, 
128.1(2), (3) 
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Paid-up capital (cont'd) 
*¢ insurance corporation following demutualization, 
139.1(6) 

holding corporation, 139.1(7) 
e¢ on transfer of insurance business, 138(11.7) 
¢ contributed surplus converted into, no dividend 
deemed, 84(1)(c.1)-(c.3) 
cooperative corporation, of, 89(1)“paid-up capital”(b) 
credit union, of, 89(1)“paid-up capital’’(b) 
deductions from, 66.3(2) 
defined, 89(1), 248(1) 
flow-through shares, 66.3(4) 
increase in, 84(1), 84(5)(d) 


131(4) 
e non-resident shareholder, 212.1 
¢ reduction of, deemed a dividend, 84(4), (4.1) 
¢ stripping, 84.1, 212.1 
Paid-up insurance, deduction for premiums, 18(9.01) 
Paid-up premium 
¢ defined, Reg. 2700(1) 
Panko case overruled, 239(3) 
Parent (corporation) 
¢ continuation of wound-up subsidiary, 88(1. “es 
¢ defined, 88(1) 
* incorporated after end of subsidiary’s year 
** computation of income and tax payable, 88(1.3) 
Parent (human) 
¢ dependent, 118(6)(b) 
¢ extended meaning, 252(2) 
Parental leave 
¢ qualifying period for pension earnings 
ee Reg. 8507(3) " 
Parity/advisory committee 
e dues paid by employee, deduction, 8(1)()(vi) 
Parked obligation (debt parking) 
¢ deemed settled, 80.01(8)(a) 
¢ defined, 80.01(7) 
Parking 
¢ automobile or other vehicle 


ee excluded from benefit for operating costs and 
standby charge, 6(1.1) 


ee taxable benefit, 6(1)(a), 6(1.1) 

* ee exception for disabled employee, 6(16) 
e debt, see Debt parking 

Parking area 

¢ capital cost allowance, Reg. Sch. II:Cl. 1(g) 
¢ for mine, Reg. Sch. I:Cl. 10() 

Parliament, see also Government 

¢ defined, /nterpretation Act 35(1) 

¢ member of, see Member: Parliament 


Parson, see Clergyman 

Part I.2 tax, 180.2 

¢ deduction for, 125.3 

** amalgamation, on, 87(2)(j.9) 
¢ unused credit 

*¢ reassessment, 152(6)(f) 
Part 1.3 tax credit 

* unused, carryback of 

** overpayment of tax as result, 164(5), (5.1) 
Part IV tax 

* imposed, 186(1) 

e refund of, 129(1) 


* mutual fund corporation, by, not deemed dividend, 


Part VI tax 

¢ credit for, 125.2 

e* unused, reassessment, re, 152(6)(e) 

¢ deduction 

e* amalgamation, on, 87(2)(j.9) 

¢ imposed, 190.1(1) 

Part VI.1 tax : 

¢ deduction from taxable income re, 110(1)(k) 
¢ liability for, transferred on amalgamation, 87(2)(ss) 
e payment of, 157(1) 

Part VII refund, defined, 192(2) 

Part VIII refund, defined, 194(2) 


Part XII.2 tax, 210.2, 210.3 

¢ credit for, 210.2(3) 

e « included in beneficiary’s income, 104(31) 
e deduction for, 104(30) 

Part XII.6 tax 

e deductible, 20(1)(nn) 

Part-time attendant 

¢ deduction from income, 64 

¢ medical expense credit; 118.2(2)(b.1) 
Part-year resident, 114 

¢ cash method of computing income, on, 28(4) 
farmer/fisherman, 28(4) 

foreign tax credit, 126(2.2), (3) 

“income for the year’, 120(3) 


otherwise-Class 8 property, capital cost allowance, 
Reg. Sch. I:Cl. 19 


° tax credits, 118.91 
Parthenon Investments case overruled, 256(6.1) 


Partial debt obligation 

e treated the same as entire obligation, 248(27) 

Partial dependency, 118.3(3) 

Partial disposition 

¢ cost base of property remaining, 53(2)(d) 

° specified debt obligation, 142.4(9) 

Participant (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange’’(b) 

¢ specified debt obligation, 142.4(9) 

Participate 

e defined, for third-party penalty, 163.2(1) 

Participating employer 

e deferred profit sharing plan, 147(1.1) 

* registered pension plan, 147.1(1), Reg. 8308(7) 

Participating interest 

¢ defined 

ee FAPI rules, 95(3.2) 

ee foreign investment entity rules, 94.1(1). [proposed], 
94. TONG [proposed], 248.1 

Participating life insurance policy 

¢ defined, 138(12), 211(1), Reg. 1408(1) 

Participating percentage 

¢ defined, 95(1) 

Participation certificate 

* no interest payable on tax due, 161(5) 

Participation period 

¢ defined 

¢¢ for Home Buyers’ Plan, 146.01(1) 

e¢ for Lifelong Learning Plan, 146.02(1) 

Partition of property 

e rules, 248(20)-(23) 

¢¢ disproportionate partition, 248(20) 

** proportionate partition, 248(21) 
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Partner, see also Partnership 


active, application of debt forgiveness rules, 
80(1)“forgiven amount” B(k) 
agreement by, validity, 96(3) 
automobile provided to 

* amount included in income, 12(1)(y) 
becoming resident in Canada, 96(8) 
contribution of property to partnership, 97(1) 


debt forgiveness rules, application where partnership 
issued debt obligation, 80(15) 


debt owing by, where treated as partnership debt, 
80(2)(n) 
deceased 
¢ value of rights or things to date of death, 
S31 )(e)(v) 
deemed, for certain purposes, 248(13) 


depreciable property acquired with government 
assistance, 13(7.2) 


election by, see Partnership: election by members 
election re fiscal period of terminated partnership, 
99(2)-(4) 

election to renounce investment tax credit, 127(8.4) 
a hens payments or reimbursement received by, 
limited, see Limited partner 

loan by, to partnership 

* interest paid on money borrowed to make, 20(3.2) 
non-resident 

* creates non-Canadian partnership, 102(1) 

* payments to, withholding tax, 212(13.1)(b) 

notice to, 244(20) 


objection to determination of partnership’s income or 
loss, 165(1.15) 


obligation to pay interest re land purchase, 18(2.1) 


passive, see Limited partner; Specified member (of 
partnership) 

retiring, allocation of share of income to, 96(1.1) 

¢ deduction, 96(1.3) 

e deemed carrying on business in Canada, 96(1.6) 
e right to share in income 

e¢ deemed not capital property, 96(1.4) 

return on death of, 150(4) 

rules for computing income etc., 96(1) 

share of exploration and development expense, 
66.1(7), 66.2(6), (7) 

tax matters, designation by partnership, 165(1.15) 


Partnership, see also Limited partnership; Partner; 
Partnership interest 


accrued interest income, 12(3) 

“acquisition cost’, ITAR 20(4)“acquisition cost” 
acquisition of foreign affiliate from, 91(7) 
agreement by members, validity, 96(3) 

agreement to share income 
¢ in unreasonable proportions, 103(1.1) 
* to avoid tax, 103(1) 

allocation to retiring partner, 96(1.1) 
¢ deduction, 96(1.3) 

annuity contract, interest in, 12.2 

assumptions, 96(2) 

business of, continued as sole proprietorship, 98(5) 
Canadian, defined, 102(1) 

Canadian development expenses of, election to 
exclude, 66.2(5)“Canadian development expense’’(f) 
Canadian oil and gas property expenses of, election 
to exclude, 66.4(5)“Canadian oil and gas property 
expense’’(b) 

Canadian partnership, defined, 102(1) 


Canadian securities owned by, 39(4.1) 

capital cost allowance, Reg. 1102(1a) 

capital gain of, exemption for, 39.1(4) 

ceasing to exist, 98 
continuation of, by another partnership, 98.1(2) 
continued by new partnership, 98(6) 
continued by proprietor, 98(5) 
cumulative eligible capital deduction, 24(3) 
deemed proceeds of disposition, 98(2) 
disposition of property, 98(1) 
property transferred to corporation, 85(3) 
rules applicable, 98(3), (4) 

charitable donations, see gifts made by (below) 

common-law, see Common-law partner 

continuation 

* as new partnership, 98(6) 

¢ by another partnership, 98.1(2) 

¢ by proprietor, 98(5) 

contribution of property to, 97 

° petal cost to partner exceeds proceeds, where, 
97(4) 


* majority interest partner, by, 40(3.3), (3.4) 
corporate 

¢ gross revenue from active businesses, 125.1(4) 

e small business deduction, 125(6) 

ee “specified partnership income’, 125(7) 
“specified partnership loss”, 125(7) 
corporation deemed member, 125(6.1) 

death of partner, return, 150(4) 

ag) obligation issued by, 80(13)E(a), (14)(b), (15), 
deemed person for affiliated persons definition, 
251.1(4)(b) 

deemed person for debt forgiveness rules, 80(1), 
80.01(1) 

deemed person for flow-through share provisions, 
66(16) 

deemed person for international banking centre rules, 
33.1(2)(a) 

deemed person for Part [V.1 tax, 187.4(c) 


deemed person for scientific research tax credit rules, 
127:3()) 


deemed person for seizure of property by creditor, 
79(1)“person” 79.1(1)“person’ 


deemed person for share-purchase tax credit rules, 
127.2(9) 


deemed person for tax on carved-out property, 209(6) 


deemed person for tax shelter identification rules, 
2 Shells) 


deemed taxpayer for tax shelter investment cost 
rules, 143.2(1)“taxpayer”’ 


deemed person for withholding tax obligations, 
227(b3:2) (15) 
defined, nowhere (see case law) 
depreciable property, ITAR 20(3), (5) 
determination of income or loss, 152(1.4)—(1.8) 
¢ objection to determination, 165(1.15) 
dividend received from foreign affiliate, 93.1(2) 
e from pre-acquisition surplus, 92(4)—(6) 
Le and exploration expenses, ITAR 29(9), (10), 
election by members 
date to be made, 96(4) 
late-filed, 96(5) 

penalty, 96(6), (7) 

special cases, 96(5.1) 
re property transferred, 97(2) 
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Partnership (cont’d) 


e e e e e e e e e e e e e e e e e e 


° validity, 96(3) 
eligible capital property of, exemption for, 39.1(5) 


exempt, for resource allowance claims, Reg. 1206(1) 


exempt persons, anti-avoidance rule, 96(8) 


family farm, see Family farm corporation/partnership 


farming business of 
¢ disposition of land used in, 101 


financial institution, 142.2(1)‘financial institution’’(b) 


fiscal period of, 249.1(1)(b)(ii) 

flow-through entity for capital gains exemption, 

39.1(1), (4), (5) 

¢ disposition of interest in, 39.1(2)B(c) 

foreign investment entity owned. by, 96(1)(d)(iii) 

Oeil partner becoming subject to Canadian tax, 
(8) 

foreign resource property disposition, 59(1.1) 

fuel tax rebate of, 111(11) 

gains and losses, determination of, 96(1.7) 

gifts made by 

* corporation’s share, 110.1(4) 

¢ individual’s share, 118.1(8) 


includes another partnership that is a member, 102(2) 


income of, 12(1)(1), 96(1) 
e determination by CCRA, 152(1.4)-(1.8) 
* income splitting, 103 
¢ minimum tax applicable to partner, 127.52(2) 
information return, Reg. 229 
¢ failure to make, 162(7.1), (8), (8.1) 
¢ foreign-based information, 233.2—233.5 
demand for, 233(2) 

interest accrued, 12(3) 

interest in, see Partnership interest 

interest on debt relating to acquisition of land, 
18(3)“interest on debt relating to the acquisition of 
land’’(b) 

international banking centres, and, 33.1(2) 
investing in residential property or Canadian film 
* capital cost allowance limitation, 127.52(2) 
investment tax credit, allocation to partners, 127(8) 
¢ non-limited partners, 127(8.3) 

life insurance policy, interest in, 12.2 

limited, see Limited partnership 

limited liability, see Limited liability partnership 
loan to, by partner 


¢ interest paid on money borrowed to make, 20(3.2) 


loss of, minimum tax applicable to partner, 127.52(2) 


majority interest partner, 248(1) 

manufacturing etc., profits, Reg. 5204 

member, see Partner 

name, reference to on documents, 244(20)(a) 
new, continuing predecessor partnership, 98(6) 
non-Canadian 

* withholding tax on payments to, 212(13.1)(b) 
non-existent 


* extended deadline for assessment of non-partners, 
152(1.8) 


non-resident controlled 

* corporate member’s specified income deemed nil, 
1246.2) 

¢ deemed, 125(6.3) 

notice to, 244(20) 

Part IV.1 tax, 187.4 

Part XIII tax, application of, 212(13.1), (13.2) 

partner, see Partner 

payment on ceasing to be member of 


* used to purchase income-averaging annuity 
contract, deductible, 61(2)(k) 

“percentage of member’, ITAR 20(4)“percentage” 
personal-use property of, 46(4) 

political contributions, allocation of, 127(4.2) 
property 

¢ right to receive 

adjusted cost base, 53(2)(0) 

reference to, constitutes reference to partners, 
244(20) 

renounced resource expenses, return to be filed re, 
66(12.69) 

¢ late filing, 66(12.74), (12.75) 

research and development expenses, no carryforward, 
96(1)(e.1) 

resident of, Income Tax Conventions Interpretation 
ACE Sadied, 

residual interest in, 98.1(1) 

resource allowance 

¢ claimed by partner, 20(1)(v.1), Reg. 1210(3) 

¢ not claimed at partnership level, 96(1)(d) 
resource expenditures, by members, 66(18) 

¢ allocation of assistance, 66.1(7), 66.2(6), (7), 
66.4(6), (7) 

resource expenses of 

¢ deemed made by partners, 66(18) 

° election by partner to exclude, 66.2(5)“Canadian 
development expense’’(f), 66.4(5)“Canadian oil 
and gas property expense’’(b) 

¢ not claimed. at partnership level, 96(1)(d), 66.1(7), 
66.2(6), (7), 66.4(6), (7) 

e renounced, 66(12.69), (12.74), (12.75) 

resource expenses renounced to 

¢ non-arm’s length relationship deemed, 66(17) 
return, see information return (above) 

right to share in income 

¢ disposition of, 96(1.2) 

death of taxpayer, on, 96(1.5) 

deduction, 96(1.3) 

rules for computing income etc., 96(1) 

rollover to, 97(2) 

scientific research tax credit, 127.3(4), (7) 
service of documents on, 244(20)(b) 
share-purchase tax credit, 127.2(4), (9) 
small business bond issued by, 15.2(6) 
small business deduction, 125(6) 

soft costs relating to construction, 18(3.1)(b), - 
18(3.2)(b) (ii) 

specified member, defined, 248(1) 
taxable dividends received by, 186(6) 
taxation year of, 96(1)(b) 

terminated 

¢ fiscal period of, 99(1) 

¢ member’s election re fiscal period, 99 

tiered, see Tiers of partnerships 

transfer of property by partner to, 97(1), (2) 
transfer of property to corporation, 85(2) 

¢ partnership wound up, 85(3) 


“undepreciated cost to the partnership”, ITAR 
20(4)"undepreciated cost to the partnership” 


unit, see Limited partnership unit; Partnership interest 
value of rights or things on death, 53(1)(e)(v) 
winding-up of, see ceasing to exist (above) 
withholding tax, 227(15) 


Partnership interest, see also Limited partnership unit 
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acquired through amalgamation, 87(2)(e.1) 
adjusted cost base 
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Partnership interest (cont'd) 

ee additions to, 53(1)(e) 

*¢ deductions from, 53(2)(c) 

ee negative, whether capital gain, 40(3)-(3.2) 

*¢ recomputation of following debt forgiveness, 
53(4)-(6) 

* artificial transactions, 40(3.13) 

¢ borrowed money used to acquire, 20.1(5) 

*¢ deductions from, 53(2)(c) 


* capital contribution where other person withdraws 
funds, 40(3.13) 


* constitutes specified property, 54“specified 
property”’(c) 

¢ disposition of, 100 

ee gain from, 100(2), (2:1) 

ee loss from, 100(4) 

ee subsequent to debt forgiveness, deemed capital 

gain, 80.03(2), (4) 

¢ distributed to parent on winding-up of subsidiary, 
88(1)(a.2), (c) 

* expenses of selling or financing, 20(1)(e) 

¢ foreign affiliate’s, adjusted cost base of, 95(2)(j) 


¢ limited liability partnership, see Limited liability 
partnership 


loan of, 96(1.7) 

owned on Dec. 31/71, ITAR 26(9)-(9.4) 

person having, deemed member, 248(13) 

qualified investment for RRSP etc., Reg. 4900(1)(n) 
residual, 98.1(1) 

transfer on death, 98.2 

whether taxable Canadian property, 248(1)‘‘taxable 
Canadian property”(g) 

Parts 

e deemed to be inventory, 10(5) 

e valuation of, 10(4) 

Passenger automobile 

¢ defined (for pre-1966 cars only), Reg. 1102(11) 
Passenger vehicle, 
° acquired at non-arm’s length 

ee deemed cost of, 13(7)(h) 

* capital cost limited to $24,000, 13(7)(g) 
e defined, 248(1) 

¢ interest on money borrowed to buy 


see also Automobile 


¢ limitation on deductibility, 67.2 
leasing costs 
e limitation on deductibility, 67.3 


* more than one lessor, limitation on deductibility, 
67.4 


¢ luxury, limitations on 
¢¢ bad debt from sales of, 20(4) 


ee capital cost allowance, (ts), Reg. 1101(laf), 
7307(1), Reg. Sch. II: Cl. 10.1 


¢ year of disposition, Reg. 1100(2.5) 
interest deductibility, 67.2, Reg. 7307(2) 
leasing cost, 67.3, 67.4, Reg. 7307(3), (4) 
terminal loss disallowed, 20(16.1), Reg. 1100(2:5) 
recapture exception, 13(2) 
transferred to corporation by shareholder 
* capital cost or cost, 85(1)(e.4) 


Passive income 

¢ dividends, 82(1), 90 

¢ film/video production, see Investor (re Canadian 
film/video tax credit) 

¢ foreign affiliate, see Foreign accrual property income 

¢ generally, 9(1) 

¢ interest, 12(1)(c), 12(4) 


* non-resident, of, 212 


Passive partner, see Limited partner; Specified 
member (of partnership) 

Past service event 

¢ defined, 147.1(1), Reg. 8300(1), (2) 

* restrictions on pension benefits, 147.1(10) 
Past service pension adjustment 

* accumulated, Reg. 8303(1)(a) 

¢ defined, 248(1), Reg. 8303 

¢ foreign plan, Reg. 8308.1(5), (6) 

net 

¢ calculation of, 204.2(1.3) 


eeMacimed: 146(1)"net past service pension 
adjustment” 


* occurring in 1991, Reg. 8303(2.1) 

° provisional, Reg. 8303(2), (3) 

Patent 

¢ application, legal fees deductible, 20(1)(cc) 
¢ capital cost allowance 


ee 25% rate, Reg. 1100(1)(a)(xxx), 1100(9.1), Reg. 
Sch. I:Cl. 44 


ee allocated over life of patent, Reg. 1101(1)(c), 
1100(9), Reg. Sch. II:Cl. 14 


* non-resident withholding tax, 212(1)(d) 
¢ paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII:3(c) 
Patient 
e defined, 118.2(2)(a) 
* medical expenses for, 118.2(2) 
Patronage 
e allocation in proportion to 
ee defined, 135(4), Reg:-4901(2) 
ee holding forth prospect of, 135(5) 
e ¢ members/non-members, 135(2) 
Patronage dividends, 135 
carryover of deduction, 135(2.1) 
corporation paying, tax payment, 157(2) 
deduction, 20(1)(u) 
paid to non-resident, 212(1)(g) 
payments, information return, Reg. 218 
receipt of, income, 135(7) 
. where marketing board used, 135(8) 
Pattern 
¢ capital cost allowance, Reg. Sch. I:Cl. 12(d) 
Pay equity 
¢ averaging of settlement received, 110.2, 120.31 
Pay period 
¢ defined, Reg. 100(1) 
Payable 
e meaning of, Reg. 104(24) 
Payable net accounting income 
¢ for foreign investment entity rules 
ee defined, 94.1(1) [proposed] 
Payee 
* defined, Ree. 2570p 
Payoffs 
¢ no deduction for, 67.5 
Payment(s), see also Deductions in computing income; 
Expenses; Income; Payment of tax 
¢ based on production or use, income, 12(1)(g) 
¢ ITA, under, not deductible from business or property 
income, 18(1)(t) 
¢ instalment, see Instalment payments 
¢ lump sum, ITAR 40; Reg. 103 


e e ® e@ e @ e 
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Payment(s) (cont’d) 
* maintenance and support, see Support payments 
(spousal or child) 


* non-residents, to, Part XIII 

*¢ information return, Reg. 202 

* periodic, see Periodic payments 

¢ shareholder or prospective shareholder, to, 15(7) 
¢¢ from corporation, 15(1) 

* tax transfer, to provinces, 154, Reg. 3300 


Payment of tax, 153, 156, 158 
¢ balance due day, defined, 248(1) 

* carved-out income, on, 209(4) 

¢ certificate before distribution, 159(2) 
ee failure to obtain, 159(3) 

* corporations, 157 

** where instalments not required, 157(2), (2.1) 
* credit union, 157(2) 

¢ death of taxpayer, on 

ee election to pay in instalments, 159(5) 
¢ deduction at source, 153(1) 

¢ deemed, see also refundable credits 

*¢ trust, by, re non-qualified investment, 202(6) 
¢ deferral of 

** appeal for purpose of, penalty, 179.1 
¢ deferred income plans 

** over-contributions, 204.3 

e* property acquired by, 207 

¢e property held by, 207.2 

¢ departure tax 

ee election to defer, 220(4.5)-(4.54), Reg. 1300 
¢ farmers and fishermen, 155, 156.1 

¢ individuals, 153(2), 156, 156.1 

¢ instalment, see also Instalment payments 
* non-residents, 215 

¢ on behalf of others, 159 

¢ Part I.1, 180.1(3)(b) 

e Part 1.2, 180.2(5)(b) 

e. Particles. bla 

e Part II, 183(2) 

e Part III, 185(2) 

©. Paribyfuls f02) 

® Par ly Alor 

e Part V, 188(1)(a), 189(6), (7) 

¢ Part VI, 190.21 

e Part VI.1, 191.1(1) 

¢ Part VII, 192(1) 

e Part VIII, 194(1) 

e Part IX, 196 

¢ Part X, 198(2) 

¢ Part X.1, 204.3(1) 

©. Pare heh) 

¢ Part X.3, 204.86(c) 

e Part X.4, 204.92(c) 

e Part XI, 207(1) 

o Papen ee er i) 

e Part XI.2, 207.4 

s Part ES. 207.7) 

e Part XII, 208(2) 

¢ Part XII.1, 209(4) 

e¢ Part XII.2, 210.2(5)(c) 

¢ Part XII.3, 211.4 

¢ Part XII.4, 211.6(4) 

e Part XIII, 215(1) 

¢ Part XIV, 219(1) 

* patronage corporations, 157(2) 
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* postponement, where income in blocked currency, 
161(6) . 


¢ public authorities disposing of cultural property, 
07.3, 207.4 


* registered investment, 204.7 

* remainder payment, 158 

* retirement compensation arrangement, 207.7(3) 
¢ security for, 220(4)-(4.4), Reg. Part XXII 

* tax-exempt persons, 208(2) 

¢ tax-exempt persons paying royalties etc., 208(2) 
* taxpayer leaving Canada, 226(1) 

¢ transfer among tax accounts, 221.2 

* trustee, etc., 159(1) 

ee personal liability, 159(3) 

Payroll deduction, see also Withholding tax 

¢ Family Support Plan, Reg. 100(3)(d) 

* income tax, 153(1), see also Withholding tax 
¢ RRSP contributions, Reg. 100(3)(c) 

¢ RPP contributions, Reg. 100(3)(a) 


Payroll taxes (provincial) 

¢ deductibility of, 18 

Peat 

¢ property for use in harvesting, 127(9)“qualified 
property” 

Penalty, see also Offences 

* appeal without reasonable grounds, 179.1 

¢ burden of proof of offence on Minister, 163(3) 

° confidential information, contraventions re, 239(2.2) 

* conviction of offence, on, 238(1), 239 

ee second penalty, when applicable, 239(3) 


corporation’s failure to file information return, 
162(10) 


court has no power to decrease punishment, 243 
deficient instalments of tax, 163.1 
destruction of records, for, 239(1) 
dishonoured cheque, for, 162(11) 


failure to file prescribed form, R&D corporation, 
149(7.1) 


failure to file return, 162(1) 

* repeated penalties, 162(2) 

trustees. etc.,..16.2(3) 

failure to remit tax withheld, 227(9) 

¢ applicable only on amounts over $500, 227(9.1) 
e salary or wages, from, 227(9.5) 

failure to withhold tax, 227(8) 

¢ salary or wages, from, 227(8.5) 

false statements, 163(2), 239(1) 

e by third party or tax preparer, 163.2 

* re renunciation of resource expenses, 163(2.2) 
frivolous appeal, 179.1 

gross negligence, 163(2) 

incomplete return, 162(5) 

incorrect tax shelter identification number, for 
providing, 239(2.1) 

interest on, 161(11) 

large corporations, late return, 235 

late designation 


¢ Canadian exploration or development expense, 
66(14.5) 


e refundable Part VIII tax, 194(8) 
late-filed election, 220(3.5) 


¢ disposition of share in foreign affiliate, 93(6) 
* partners, 96(6) 
¢ transfer to corporations, 85(8), (9) 
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capital gains exemption triggering, 110.6(26), (29) 
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Penalty (cont'd) 
¢ late filing of form re renunciation of resource 
expenses, 66(12.75) 


¢ late filing of return, 162(1), 235 

¢ late instalments of tax, 163.1 

* misrepresentation, 163(2) 

ee by third party or tax preparer, 163.2 
e not deductible from income, 18(1)(t) 

* ownership certificates, offences re, 162(4) 
@ Wott tix, L720 

e Part VI.1 tax, 191.4(2) 

e Patt All.z tax, 210.27) 

e Part XII.3 tax, 211.5 

e¢ Part XII.4, 211.6(5) 


partnership information return, failure to file, 
162(7.1), (8.1) 


¢ RRSP issuer extending advantage to annuitant or 
non-arm’s length person, 146(13.1) 

¢ regulations, failure to comply with, 162(7) 

¢ repeated assessments of, 162(2) 

° ie pale failures to report an amount of income, 

¢ small business bond, false declaration, 15.2(5) 

° spaesyoonod development bond, false declaration, 

Social Insurance Number 

¢ failure to provide, 162(6) 

* wrongful communication of, 239(2.3) 

tax advisor, 163.2 


tax shelter identification number, offences re, 
Ze iteres 


ee¢ deduction disallowed while penalty unpaid, 
237.1(6.1) 


¢ third party, 163.2 

* transfer pricing, 247(3), (11) 

¢ waiver of, by Minister, 220(3.1) 

Pension, see also Pension plan; Canada Pension 
Plan/Quebec Pension Plan 

e adjustment, see Pension adjustment 

¢ benefits 

ee income, 56(1)(a)() 

eee exemption, 57 

ee paid to non-resident, 212(1)(h) 


° election to file return, 217 


paid to U.S. resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVIII 


ee paid to widow(er), 57(5) 

e¢ transferred to another plan, deductible, 60(j) 
e¢ unpaid, 78(4) 

* credit, see Pension credit 


defined, Income Tax Conventions Interpretation Act 
s. 5, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X VIIL:3 


¢ disability benefit 

** constitutes earned income for RRSP, 
146(1)“‘earned income’’(b.1) 

¢ Halifax disaster, exempt, 81(1)(f 

* income 

e¢ credit for, 118(3) 

eee unused, transfer to spouse, 118.8 

ee defined, 118(7) 

ee qualified, defined, 118(7) 

* not treated as annuity, 58(6) 

¢ paid to non-resident, 212(1)(h) 

ee election to file return, 217 


paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVIII 


periodic payments, see Periodic pension payment 
plan, see Pension plan 

RCMP, exempt, 81(1)(i) 

service, exempt, 81(1)(d) 

¢ from other country, exempt, 81(1)(e) 
superannuation or pension benefits 

¢ defined, 248(1) 

surplus, see Pension surplus 

Pension Act, pension under, exempt, 81(1)(d) 
Pension adjustment, see also Pension credit 
¢ anti-avoidance rule (1990), 146(5.21) 


¢ defined, 248(1), Reg. 8301(1), see also Pension 
credit 


@ limits, 147(5.1)(c), 147.1(8), (9), Reg. 8506(2), 
8509(12) 

° past service, see Past service pension adjustment 

e reversal, see Pension adjustment reversal 

¢ special rules, Reg. 8308 

Pension adjustment reversal 


¢ defined, 248(1)“total pension adjustment reversal”, 
Reg. 8304.1 


¢ effect of, 146(1)“RRSP deduction limit’R, 
146(1)“unused RRSP deduction room’R, 
204.2(1.1)(b)R 


¢ regulations respecting, 147.1(18)(d), (t), Reg. 8304.1 

¢ reporting requirements, Reg. 8402.01 

Pension benefits act, provincial 

¢ registration under, 147.1(2)(a)(iii) 

Pension Benefits Standards Act 

¢ administration of 

** communication of information obtained under 

ITA, 241(4)(d)(vii) 

e registration under, 147.1(2)(a)(ii1) 

Pension corporation 

* exemption, 149(1)(0.1), (0.2) 

Pension credit, see also Pension adjustment 

e artificial reduction of, Reg. 8503(14) 

¢ calculation of, Reg. 8301 

° deferred profit sharing plan, Reg. 8301(2) 
foreign plan, Reg. 8308.1(2)-(4) 
registered pension plan 

e defined benefit provision. 

ee multi-employer plan, Reg. 8301(7) 

ee ordinary plan, Reg. 8301(6) 

ee specified multi-employer plan, Reg. 8301(5) 

° downsizing benefits, effect of, Reg. 8308(9) 

* money purchase provision, Reg. 8301(4) 


non-vested termination, Reg. 8301(8), (9) 
remuneration for prior years, Reg. 8308(3)(b) 
replacement of benefits, effect of, Reg. 8304 
transitional rule, Reg. 8301(10) 
rounded to nearest dollar, Reg. 8311 
specified retirement arrangement, Reg. 
8308.3(2)-(5) 
constitutes pension adjustment, Reg. 8301(1) 
DPSP contribution limits, effect on, 147(5.1) 
multi-employer plan, effect on PA limit, 147.1(9) 
Tag (aywents credit, for $1,000 of pension income, 
¢ reporting of, Reg. 8401(3) 
Pension fund investment corporation, 149(1)(0.2)(iii) 
Pension fund real estate corporation, |49(1)(0.2)(ii) 
Pension plan, see also Registered pension plan 
¢ appeal from refusal to register, 172(3)(f), 172(5) 
¢ benefits flowed through trust, 104(27) 
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i Sabi lan (cont’d) 
Canada, see Canada Pension Plan/Quebec Pension 
Plan 


* contract under, 254 

¢ dollar limits, see Pension adjustment 

¢ foreign plan, see Foreign plan (pension plan) 

¢ individual, Reg. 8515 

* legal expenses of collecting or establishing right to 
benefit under 


ee deduction for, 60(0.1) 

*¢ income when recovered, 56(1)(1.1) 

* payments, averaging provision, ITAR 40 

¢ provincial, see Provincial pension plan, prescribed 


Quebec, see Canada Pension Plan/Quebec Pension 
Plan 


* registered, see Registered pension plan 


e Saskatchewan, see Provincial pension plan, 
prescribed 


¢ surplus, see Pension surplus 

* transfers between, 147.3 

Pension surplus 

e transfer of, 604.01), 147.3(4.1), (7.1) 

Pension trust 

¢ exempt, 149(1)(0) 

Pensionable service 

¢ defined, Reg. 8500(1) 

Percentage 

e rates of tax, see Rates of tax 

e specified, see Specified percentage 

Performer, see Actor 

Period of disability 

¢ defined, Reg. 8500(1) 

Period of reduced services 

¢ defined, Reg. 8300(1) 

Periodic child care expense amount 

¢ defined, 63(3) 

Periodic payments 

¢ accrual to date of death, 70(1)(a) 

¢ alimony/maintenance/support, 56(1)(b)-(c.2), 56.1, 
60(b)-(c.2), 60.1 

¢ pension, see Periodic pension payment 

* tax deduction, determination of, Reg. 102 

Periodic pension payment 

e eerie Income Tax Conventions Interpretation Act 
S. 

Periodical 

¢ advertising in, limitation, 19.01(2)-(4) 

¢ defined, 19.01(1) 

¢ edition of, meaning, 19.01(6) 

Permanent establishment 

¢ defined 


ee Canada--U.S. Tax Convention, Canada-U.S. Tax 
‘Treaty:Art. V 


corporation, Reg. 400, 8600 

for certain FAPI purposes, Reg. 8202 

for various purposes, Reg. 8201 

individual, Reg. 2600 

¢ dividend from non-resident corporation having, 
112(2), Reg. 8201 

¢ for allocating income among provinces 

°¢ of corporation, Reg. 400 


¢ of individual, Reg. 2600 
international tax treaties 
ee Canada—U.K. convention, Art. 5 


ee Canada—U.S. convention, Canada-U.S. Tax 
Treaty:Art. V 


*¢ applies for certain FAPI purposes, Reg. 8202(2) 


¢ profits allocated to, Income Tax Conventions 
Interpretation Act s. 4 


* securities lending arrangement, 260(5), Reg. 8201 

¢ specified leasing property, 16.1(1), Reg. 8201 

* tax on property aaa part of, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIII:2 

Permitted acquisition 

e defined, for butterfly, 55(1) 


Permitted deferral 

¢ defined, for small business investment capital gain 
rollover, 44.1(1) 

Permitted exchange 

¢ defined, for butterfly, 55(1) 


Permitted redemption 
* defined, for butterfly, 55(1) 


Perpetual poverty, vow of, 1 10(2) 


Person, see also Taxpayer 


¢ defined, 248(1), Interpretation Act 35(1), 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. III: 1(e) 


ee includes partnership for specific purposes, 
33.1(2)(a), 66(16), 79(1), 79.101), 80C1), 80.01(1), 
80.02(1), 80.03(1)(a), 80.04(1), 127.3(7), 139.11), 
163.2(1), 187.4(c), 209(6), 227(5.2), (15), 
237.1(1), 251.1(4)(b) 

e related by blood, defined, 251(6) 


Personal credits, 118, see also Tax credits 
e defined, for source deductions, Reg. 100(1) 


Personal injury award 

e election re capital gains, 81(5) 

e income from exempt, 81(1)(g.1), (g.2) 

Personal or living expenses 

e allowance for, taxable, 6(1)(b) 

e defined, 248(1) 

e not deductible, 18(1)(h) 

Personal property 

¢ located on ship or aircraft used in international 
traffic, whether taxable Canadian property, 
248(1)“taxable Canadian property (b)(ii) 

Personal services business 

e defined, 125(7), 248(1) 


¢ excluded from active business income, 125(7) ‘active 
business” 


° expenses, limitation on deductibility of, 18(1)(p) 


e incorporated employee, defined, 125(7)“personal 
services business’’(a) 


° loans, 12(1)(w), 80.4(1) 

* overseas employment credit disallowed, 122.3(1.1) 
* retirement compensation arrangement, 207.6(3) 
Personal trust, see also Trust (or estate) 

e defined, 110.6(16), 248(1) 

ee effect of qualifying disposition, 107.4(3)(i) 

¢ emigration of beneficiary, whether deemed 


disposition of interest, 128.1(10)“excluded right or 
interest’’(j) 


¢ non-arm’s length with beneficiary, 251(1)(b) 

* principal residence exemption, 54“principal 
residence” 

Personal-use property, see also Listed personal 

property 

e adjusted cost base of, 46(1), (2) 

¢ bad debt that is, 50(2) 

¢ defined, 54 
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Personal-use property (cont’d) 

¢ disposition of 

ee capital loss nil, 40(2)(g)(i11) 

ee in part, 46(2) 

¢ ordinarily disposed of as a set, 46(3) 
Petro-Canada, subject to tax, 27(2), Reg. 7100 
Petroleum and Gas Revenue Tax Act 

¢ amount deemed tax payable, 20(1)(11) 


* communication of information obtained under, 
241(11) 


¢ payments under not deductible, 18(1)(1.1) 
Petroleum and Gas Revenue Tax Act 
Petroleum/natural gas 

* acquisition of, for unreasonable consideration, 69(7) 
ee fair market value, 69(9) 

¢ allowances, Reg. Part XII 


* corporations, see Drilling or exploration expense, 
Exploration and development expenses; Prospecting 


* cost of substance injected to recover, 20(1)(mm) 

e dealers in, limitation, 66(5) 

¢ disposition of, for unreasonable considerations, 69(6) 

ee certain persons deemed to be same person, 69(10) 

ee fair market value, 69(8) 

¢ exploration and development expenses, 66 

¢ exploration equipment etc., capital cost allowance, 
Reg. Sch. ICL. 10(t), Sch. U:Cl. 41 


royalties, Reg. 1211 

e includable in income, 12(1)(0) 

eee reimbursement for, 80.2 

ee not deductible, 18(1)(m) 

Phantom income 

¢ from provincial Crown royalties, 12(1)(0), 69(6), (7) 

ee flow-through of, by trust to beneficiaries, 104(29) 

Phantom stock plan 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(vi1) 

Pharmacist 

¢ defined, 118.4(2) 

Phénix case overruled, 66.1(6)“Canadian exploration 

expense’’(k.1), 66.2(5)“Canadian development 

expense’”’(i.1) 

Photocopier 

° capital cost allowance, Reg. 1101(5p), Reg. Sch. 
II:Cl. 10(f) 

Photocopy, see Copy of document 

Physician, see Medical doctor 

Pick-up truck 

¢ deemed not to be automobile, 248(1)‘automobile’’(e) 

Pilot ; 

e away-from-home expenses, deduction, 8(1)(g) 

Pilot plants, qualify for R&D investment tax credits, 

Reg. 2900(11)(c), (d) 

Pinball machine 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

Pink Sheets quoted stocks 

° ace for deferred income plans before 2002, Reg. 

900(1)(s) 

Pipeline 

* capital cost allowance, Reg. Sch. II:Cl. 1(1), Sch. 
II:Cl. 2(b) 

ee defined, IT-482R para. 

e¢ exhausted within 15 years, Reg. Sch. II:Cl. 8(i) 

ee for mine, Reg. Sch. II:Cl. 10d) 


°° as or oil well equipment, Reg. 1104(2), Reg. Sch. 
I:Cl. 10G) yes : 


°° separate classes if cost over $10 million, Reg. 
1101(5i), (5j) 

e defined, 1104(2) 

¢ linefill in, no CCA, Reg. 1102(1)(k) 

Pipeline operators 

¢ taxable income earned in a province, Reg. 411 

Plan trust 

¢ defined, Reg. 4901(2) 

Planning activity 

¢ defined, for third-party penalty, 163.2(1) 

Plant Workers Adjustment Program 

* overpayments repaid, deductible, 60(n)(ii.1) 

° Seen received under, taxable, 56(1)(a)(vi), Reg. 


e¢ withholding of tax at source, 153(1)(m), Reg. 
5502 
Points 
e allocated in determining whether film/video 
production qualifies as credit, Reg. 1106(4) 
Poland, see also Foreign government 
° universities, gifts to, Reg. Sch. VIII s. 12 


Police officer 

* communication of information to by CCRA, 
241(4)(p) 

¢ moneys seized from tax debtor by, 224.3 

¢ RCMP, disability pension exempt, 81(1)() 

¢ vehicle of, deemed not to be automobile, 
248(1)“automobile’’(b.1) 

Policy, see Insurance policy; Life insurance policy 


Policy anniversary 

e defined, Reg. 310 

Policy dividend 

e excess, deduction, defined, 138(12)“1975—76 excess 
policy dividend deduction” 


* excess, reserve, defined, 138(12)“1975—76 excess 
policy dividend reserve” 


¢ on demutualization, deemed not to be, 139.1(8) 

Policy liability 

e of insurer, defined, Reg. 1408(1) 

Policy loan (life insurance) 

¢ amount payable in respect of, 138(12), 148(9) 

e defined, 138(12), 1489), 211(1), Reg. 310, 1408(1), 
1900(1) 

* interest limitation, 20(2.1), Reg. 4001 

¢ repayment of, 60(s) 

Policy reserves, see see Insurance corporation: policy 

reserves 

Policy year 

* ending in taxation year, 6(4), (5) 

Political activities 

° of charitable foundation, 149.1(6.1) 

Political contribution 

¢ books and records, 230.1 

¢ eligible amount of contribution, 248(30)—(33) 

e information returns, Reg. 2001 

e not deductible, 18(1)(n) 

¢ receipts, Reg. 2000, 2002 

¢ tax credit for, 127(3)—(4.2) 

ee limit on valuation of property contributed, 

248(35)-(38) 
Political party, see also Political contribution 


° deregistration of, no tax receipt allowed while Court 
application pending, 127(3.3) 
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Pollution control equipment | 

* capital cost allowance, Reg. 1100(1)(t), Reg. Sch. 
II:Cl. 24, Sch. U:Cl. 27 

Pooled fund trust, see also Master trust 

* certain units deemed not to be foreign property, Reg. 
5000(1) 

¢ defined, Reg. 5000(7) 

¢ information return where interest claimed to be 
qualified investment, Reg. 221 

Pornography 

¢ ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’(b) 


¢ ineligible for film/video production services credit, 
Reg. 9300(j) 

Portfolio investments 

¢ dividends on, refundable Part IV tax, 186(1) 

¢ whether foreign property, 206(1)“foreign 
property ’(d.1) 

Post, see Mail 

Post-emigration loss, 128.1(8) 


Post-1971 spousal or common-law partner trust, see 
also Joint spousal or common-law partner trust; Trust 
(or estate): spouse, for 


¢ deduction from income, 104(6)(b)(i1), (iii) 

e defined, 248(1) 

e distribution of property to person other than spouse, 
107(4)(a)() 

¢ preferred beneficiary election by, 104(15)(a) 

e transfer by, to another trust, 104(5.8) 

Post-1995 life insurance policy 

¢ defined, Reg. 1408(1) | 

Post-1995 non-cancellable or guaranteed renewable 

accident and sickness policy 

¢ defined, Reg. 1408(1) 

Poultry 

* raising, constitutes farming, 248(1)‘‘farming” 

Poverty, vow of, 110(2) 

Pre-acquisition surplus (of foreign affiliate) 

* deduction for dividend paid out of, 113(1)(d), Reg. 
5900(1)(c) 

¢ dividend received by partnership, 92(4)—(6) 

Pre-funded group life insurance policy © 

¢ defined, Reg. 1900(1) 

Pre-production mining expenditure 

¢ Canadian exploration expense, 66.1(6)“Canadian 
exploration expense’(g), (k.2) 

¢ defined, 127(9) 

ee reduction for assistance received, 127(11.1)(c.3) 

* investment tax credit for, 127(5)(a)(1), 
127(5)(a)(i1)(A), 127(9)“investment tax credit’’(a.3) 

*¢ carryforward or carryback, 127(9)“investment tax 

credit’’(c) 
*¢ specified percentage, 127(9)“specified 
percentage ’”’(j) 

e reduces CCEE, 66.1(6)“cumulative Canadian 
exploration expense”L 

Pre-1972 capital surplus on hand 

* amalgamation, on, 87(2)(t) 

* on windup of corporation, 88(2)—(2.3) 

Pre-1972 spousal trust 

* deemed disposition by, 104(4)(a.1) 

¢ defined, 108(1) 

Pre-1986 capital loss balance 

¢ defined, 111(8) 

* usable, $2,000 per year, 111(1.1) 


Pre-1996 life insurance policy 

¢ defined, Reg. 1408(1), (7) 

Pre-1996 non-cancellable or guaranteed renewable 
accident and sickness policy 

¢ defined, Reg. 1408(1), (7) 

Precious metals 

¢ purchase of, information return required,, Reg. 230(5) 


Predecessor corporation, see Amalgamation 
Predecessor employer 

¢ defined, Reg. 8500(1) 

Predecessor owner 

¢ defined, for resource allowance, Reg. 1206(1) 


Preferred beneficiary 

¢ defined, 108(1) 

¢ election, 104(14), Reg. 2800 

ee allocable amount, 104(15) 

ee filing deadline, 104(14)—(14.02) 

Preferred-rate amount, for credit union 

¢ deduction based on, 137(3) 

¢ defined, 137(4.3) 

Preferred share, see also Short-term preferred share; 

Taxable preferred share; Term preferred share 

¢ consideration for property transferred to corporation, 
85(1)(g) 

¢ deemed interest on, 258(3) 

° defined, 248(1) 

° interest paid on money borrowed to purchase, 

20(1)(qq) | 

issued by loss corporation 

* where dividends on not deductible, abn 4)-+(2.9) 

tax-deferred series, Reg. 2107 

taxable, see Taxable preferred share 

Pregnant loss, see also Superficial loss 

° rules preventing transfer of, 

*¢ capital property, 40(3.3), (3.4) 

ee depreciable property, 13(21.2) 

ee eligible capital property, 14(12), (13) 

ee share or debt owned by financial institution, 

18(13), (15) 
Premium 
° defined 


¢¢ Home Buyers’ Plan, 146(1)“premium’, 
146.01(1) ‘premium” 


** investment income tax on life insurers, Reg. 
1900(1) 

e ¢ life insurance as taxable benefit, Reg. 2700(2) 

ee life insurance policy, 148(9)“premium” 

ee Lifelong Learning Plan, 146(1)“premium’”, 
146.02(1)“premium” 

¢¢ obligation owned since before 1972, ITAR 26(12) 


*¢ registered retirement savings plan, 
146(1)“premium” 


group term life insurance policy 

limitation on deductibility, 18(9.01) 

taxable benefit to employee, 6(4), Reg. 2700-2704 
health care insurance, deductible, 20.01 
home insurance, deduction after moving away, 
62(3)(g) 
¢ life insurance used as collateral, deductible, 
20(1)(e.2) 
outstanding, see Outstanding premiums 
prescribed, Reg. 309(1) 
RRSP, under, 146(1)“premium” 


refund of, see Registered retirement savings plan: 
refund of premiums 
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Premium category 

¢ defined, Reg. 2700(1) 

Premium paid by the policyholder 

¢ defined, Reg. 1408(4) 

Prepaid amounts, taxable when received, 12(1)(a) 


Prepaid expenses 

¢ amalgamation, 87(2)(j.2) 

¢ farming (cash-basis) business, 28(1)(e), (e. 1) 
e limitation re deductibility, 18(9) 


Prepaid insurance benefit 

¢ defined, Reg. 2703 

e included in taxable group term life insurance, 6(4), 
Reg. 2701(1)(b) 

Prepaid interest 

e limitations on deduction for, 18(9), 18(9. pas (9.8) 


Preproduction, see Pre-production mining expenditure 
“Prescribed” defined, 248(1) 


Prescribed annuity contract, Reg. 304 

* amount included in income, 56(1)(d) 

e deduction, 60(a) 

e excluded from accrual rule, 12(11)“investment 
contract” 12.2(1)(b) 

Prescribed countries . 

e for intercorporate dividend from foreign affiliate, 
Reg. 59071 1) (11.2) 


¢ for lower withholding tax, debt issued before 1976, 
Reg. 1600 


e for tax treaty elections, ‘Reg. 7400(1) 

e stock exchange recognized, Reg. 3201 

* treaties with, see list of treaties in Table of Contents 
Prescribed debt obligation, see Debt obligation: 
prescribed 

Prescribed film production 

e defined, Reg. 7500 


Prescribed intermediate zone 

¢ credit for residence in, 110.7(1) 

e defined, Reg. 7303.1 

Prescribed labour-sponsored venture capital 
corporation 

e defined, Reg. 6701 

Prescribed northern zone 

e credit for residence in, 110.7(1) 

¢ defined, Reg. 7303.1 


Prescribed plan or arrangement 

° retirement compensation arrangement, Reg. 6802 
ee rules re, 207.6(6) 

Prescribed rate (of interest), Reg. Part XLII 

e “quarter” defined, Reg. 4300 

Prescribed resource loss, see Resource loss 


Prescribed revenue guarantee 
e defined, Reg. 7500 


Prescribed share 

e for capital gains exemption, Reg. 6205 
¢ for flow-through shares, Reg. 6202.1 

¢ for lending assets, Reg. 6209 


for redemption of public corporation shares, Reg. 
6206 


¢ for resource expenditures, Reg. 6202 
¢ for short-term preferred shares, Reg. 6201(8) 


¢ for small business investment capital gain rollover, 
Reg. 6204 


e for stock option rules, Reg. 6204 
e for taxable preferred shares, Reg. 6201(7) 
¢ for taxable RFI shares, Reg. 6201(4), (5.1) 


¢ for term preferred shares, Reg. 6201(1)-(3), (5), (6) 
Prescribed stock exchange, see Stock exchange 
Prescribed trust, see Trust (or estate): prescribed | 


Prescribed venture capital corporation 
¢ defined, Reg. 6700, 6700.1, 6700.2 


Prescription drugs, as medical expense, 118.2(2)(n) 
President, see Officer: corporation, of 
Priest, see Clergy 


Primary currency (of specified debt obligation) 
¢ defined, Reg. 9100 


Primary recovery, Reg. 1206(1) 


Prince Edward Island, ‘see also Province 


* prescribed area, for electrical energy or steam 
processing, 127(9)*qualified property’’(c.1) 


¢ prescribed designated region, 127(9)‘‘specified 
percentage’’(a)(vi), Reg. 4607 


* qualified property acquired for use in, 
127(9)“specified percentage”’(a), (e) 

* tax rates, see introductory pages 

Principal amount (of debt obligation) 

e defined, 248(1) 

ee distress preferred share, 80.02(2)(a) 

¢* obligation outstanding since before 1972, ITAR 

26(1.1) 

Principal-business corporation estitotdtion and 

development) 

e deduction of CEE, 66.1(2) 

¢ defined, 66(15), Reg. 4608(1) 

¢ prescribed deductions, Reg. 1213 

Principal-business corporation (real property) 

° associated 

ee base level deduction, 18(2.3)—(2.5) 

¢ base level deduction, 18(2)(f), 18(2.2) 

e excluded from limitation on CCA, Reg. 1100(12) 

¢ specified percentage of “soft costs”, 18(3.4) 

Principal residence 

¢ capital gains exemption election, effect on, 
40(2)(b)A, D, 40(7.1) 

¢ defined, 54 

* designation, 54“principal residence’’(c), (c.1), Reg. 


disposed of to spouse or spousal trust, 40(4) 
disposition after 1981, 40(6) 

distribution by spouse trust, 107(2.01) 

election where change in use, 45(3), Reg. 2300 
¢ where not available, 45(4) 

exception to rules, 54.1 

farmer’s, exclusion of, 40(2)(c) 

gain on disposition not taxed, 40(2)(b) 
property of trust, 54“‘principal residence” 
regulations, Reg. 2300, 2301 

relocation rule, 54.1 

e satisfaction of interest in trust, 40(7) 

Principal screenwriter (for Canadian film/video tax 
credit) 

¢ defined, Reg. 1106(5)(a) 

Printout 

* as proof of electronic document, 244(9) 


Priority, see Garnishment for taxes unpaid; Ordering 


Prison, see also Offences 

e person confined to 

ee higher-income spouse can claim child-care 
expenses, 63(2)(b)C(i)(C) 

ee no GST credit, 122.5(2)(c), 122.5(5:1) 
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Private corporation, see also Corporation 
Canadian-controlled, defined, 125(7), 248(1) 
capital dividend, election, 83(2), Reg. 2101 
cooperative deemed not to be, 136(1) 
credit union deemed not to be, 137(7) 

Crown corporation deemed not to be, 27(2) 

defined, 89(1), 248(1) 

° special cases, 27(2), 134, 136(1), 137(7), 141(2), 
141.1, 186(5), 227(16) 

° eae: ‘iciinaide corporation deemed not to be, 

recta paid by, 83(2) 

dividend refund to, 129 

existing since before 1972, ITAR 50 


flow-through of income to shareholders, see 

Integration 

* insurance corporation deemed not to be, 141.1 

¢ municipal or provincial corporation deemed not to 
be. -2 21016) 

e mutual fund corporation deemed to be, 131(5) 


* non-resident-owned investment corporation deemed 
not to be, 134 


¢ payment of tax, 157(3) 

ee deduction from tax, under provincial statute, ITAR 
29(32), (33) 

ee deduction of drilling and exploration expenses, 
ITAR 29(1), (3)-(5) 

¢ subject corporation, 186 

* tax on certain dividends received, 186 

Private foundation 

¢ defined, 149.1(1), 248(1) 

¢ designation of, as public, 149.1(13) 

¢ designation of registered charity as, 149.1(6. 2) 

e disbursement quota, 149.1(20) 


non-qualified investment, see Non-qualified 
investment: private foundation 


registration of 

¢ refusal by Minister 

*¢ deemed, 172(4)(a) 

e revocation of, 149.1(4) 

* revocation or refusal, appeal, 172(3)(a) 

Private health services plan 

¢ defined, 248(1) 

¢ employer’s contribution not a taxable benefit, 
6(1)(a)(1) 

* premiums 

ee deductible from business income, 20.01 


ee reduction in partnership interest, 53(2)(c)(xii) 
* medical expense credit, 118.2(2)(q) 

Private holding corporation, defined, 191(1) 

Privatization of government assets 

¢ debt qualifies for investment by deferred income 
plans, Reg. 4900(1)(q) 

Privileged documents, see Solicitor-client privilege 

Prize 

* achievement, for 

e¢ included in income, 56(1)(n) 

¢ lottery, not taxed (no taxing provision) 

* prescribed, Reg. 7700 

*¢ not included in income, 56(1)(n) 

* property acquired as, cost of, 52(4) 

Probate fees 

* avoidance of, 248(1)“alter ego trust” 

Procedure and evidence, 244 

Procedures not followed by CCRA 

* assessment still valid, 166 


Proceeds of disposition, see also Proceeds of the 


disposition 

¢ allocation of 

¢¢ between land and buildings, 13(21.1), 70(5)(d) 
° * between property and services, 68 

* capital property, 54“proceeds of disposition” 

¢ deemed 

¢* amalgamation, on, 69(13) 

ee disposition of share, on, 55(2)—(5) 

e¢ disposition to benefit “specified person”, 
application on winding-up, 88(1) 


¢ disposition to trust with no change in beneficial 
ownership, 69(1)(b)(i1) 


ee former business property, 44(6) 

¢ * property surrendered to creditor, 79(3) 
¢° when deemed payable, 14(2) 

¢ defined 

e¢ capital property, 54 

¢¢ depreciable property, 13(21) 

ee¢ for resource allowance, Reg. 1206(1) 
¢ depreciable property, 13(21)“proceeds of disposition” 
¢ due after year 

** amalgamation, 87(2)(m) 

* income interest in trust, 106(3) 


¢ life insurance policy, interest in, 56(1)Q), 
148(9)“proceeds of the disposition” 


e life insurance policy dividends deemed to be, 148(2) 

¢ timber resource property, 20(5.1) 

¢ unclaimed at year-end 

ee withholding tax, 153(4) 

effect of remittance, 153(5) 

¢ uncollectible portion, 20(4)-(4.2) 

¢ unrealized, 40(1)(a)(ii1) 

Proceeds of the disposition, 

disposition 

¢ defined, Reg. 310 

Processing, see also Manufacturing and processing 

¢ allowances, Reg. Part XII 

¢ defined, for mining taxes on income, Reg. 3900(1) 

e field, see Canadian field processing 

Processing or fabricating corporation 

¢ meaning, ITAR 29(26) 

Processing property 

¢ defined, Reg. 1206(1) 

Producer (of film or video production) 

¢ defined, Reg. 1106(1)“producer” 

Producer organization or association 

° fay supra payment, information return, Reg. 

Production 

* resource property, from, defined, 66(15)“production” 

¢ right to receive, see Right to receive production 

Production commencement time 

e defined, for Canadian film tax credit, 125.4(1) 

Production or use 

* payments dependent on 

ee deemed income, 12(1)(g) 

** interest paid to non-resident, 212(1)(b) (closing 
words) 

Production royalty 

¢ defined, Reg. 1206(1) 

Production tax amount 

¢ defined, for foreign tax credit, 126(7) 


69(11) 


see also Proceeds of 
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Professional corporation, see also Professional 
practice 


¢ defined, 248(1) 

¢ fiscal period of, 249.1(1)(b)(ii) 

Professional membership dues 

¢ employee’s, deduction, 8(1)(i)(i) 

¢ professions board, deductible, 8(1)(@)(vii) 

Professional practice 

* carried on since before 1972, ITAR 23(3) 

¢ incorporated, see Professional corporation 

e judge’s income from, 24.1 [repealed] 

¢ privileged information, 232(2) 

¢ work in progress of 

ee deemed to be inventory, 10(5)(a) 

ee election to exclude from income, 34 

ee valuation of, 10(4)(a) 

Professions board 

e dues to, deductible, 8(1)(G)(vu1) 

Professor 

¢ exemption for travel expenses, 81(3.1)(a)(i1) 

Profit, see also Income 

* from business or property, income, 3(a), 9(1) 

¢ payment based on future, 12(1)(g) 

¢ reasonable expectation required, 18(1)(h), 
248(1)“personal or living expenses” 

Profit participation payments 

¢ not deductible as financing expenses, 20(1)(e)(v.1) 

Profit sharing plan, see also Deferred profit sharing 

plan; Employees profit sharing plan 

¢ appeal from refusal to register, 172(3)(c), 180 

defined, 147(1), 248(1) 

employer’s contribution under, 20(1)(w) 

e limitation on deductibility, 18(1)(k) 

information return, Reg. 212 

registration of, as DPSP, 147(2) 

e refusal by Minister 

ee deemed, 172(4)(b) 

regulations, Reg. Part XV 

Profits, see Profit 

Program for Older Worker Adjustment, see Older 

Worker Adjustment, Program for 

Prolonged 

e defined, for disability credit, 118.4(1)(a) 

Promissory note 

* conversion to other bond, debenture or note, 51.1 

e issued on rollover of property to corporation, 
85(1)(b) 

¢ provided as payment, 76(1) 

Promoter 

¢ of education savings plan 

ee defined, 146.1(1)“education savings plan’’(b) 

* of non-resident investment or pension fund 

ee defined, 115.2(1) 

¢ of tax shelter 

ee defined, 237.1(1) . 


¢¢ obligation to provide and use identification 
number, 237.1(5) 


¢ of trust 

ee defined, 94(1) [proposed] 

Promotion expenses, see Advertising 
Proof 

¢ burden of, see Burden of proof 

¢ documents, of, 244(9), (13) 

¢¢ rebuttable, /nterpretation Act s. 25(1) 


¢ electronically filed return, 244(21) 
¢ failure to comply, of, 244(7), (8) 
¢ no appeal, of, 244(10) 
* not required re signature of CCRA officer, 244(11) 
e return, etc., of, 244(17)-(19) 
* service, of, 244(6) 
°° by mail, 244(5) 
¢ time of compliance, of, 244(8) 
Property, see also Goods 
acquired 
as prize, 52(4) 
by bequest etc., 70(6) 
by gift, 69(1)(c) 
by insurer, on default in payment, 138(11.93) 
from spouse, deemed value of, 73 
in the year, capital cost allowance, Reg. 
1100(2)-(2.4) 
eee  non-arm’s length exception, Reg. 1102(20) 
ee to earn income from business, expenses 
deductible, 20(1)(e)(i1.1), 20(1)(e. 1) ai) 
adjusted cost base 
e amounts added, 53(1) 
¢ amounts deducted, 53(2) 
e defined, 54 


identical properties, 47 
negative amount, deemed gain, 40(3), (3.1) 
amortized cost, ITAR 26(12)“capital property” 


and casualty surplus, see Property and casualty 
surplus 


e annual value of, not deductible, 18(1)(d) 


° OU ae of, to shareholder or prospective 
shareholder, 15(1), (7) 


e beneficial owner of, defined re Quebec, 248(3) 

¢ Canadian 

ee non-resident-owned investment corporation, of, 

133(8)“Canadian property” 

e Canadian resource property, defined, 66(15) 

* capital gains and losses, see Capital gains and losses 

* “capital property” defined, 54; ITAR 26(12)*capital 
property 

“certified” 
* ascertainment of, 127(10)(a), (b) 
change in use of, 45 

¢ before 1972, ITAR 26.11) 

e election, 45(2) 

e insurer, by, 138(11.3)-(11.41), (11.6) 

¢ principal residence, election, 45(3) 

ee where not available, 45(4) 

convertible, see Convertible property 

cost amount, defined, 248(1) 

cultural, see Cultural property 

deceased taxpayer, of, 164(6) 

deemed acquisition of 
becoming non-resident, 128.1(4)(c) 
becoming resident in Canada, 128.1(1)(c) 
capital cost allowance rules, Reg. 1100(2.21) 
change in use, on, 45 

deemed disposition of 

* becoming non-resident, 128.1(4)(b) 

* becoming resident in Canada, 128.1(1)(b) 

* capital cost allowance rules, Reg. 1100(2.21) 


change in use, on, 45 
death, on, 70(5)—(10) 
deemed gain from 
¢ added to cost base, 53(1)(a) 
defined, 248(1) 


e e e e e e e e e@ e e e e e e @ @ e e e @ @ e e @ e 
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Property (cont’d) 


epreciable, see Depreciable property 


¢ disposed of 


by legal representative, Reg. 1000 
in part, 43, 46 
on death, definitions, 70(10) 
disposition of, see Disposition 
eligible capital 
deceased, of, 70(5.1) 
defined, 54; ITAR 26(12)‘eligible capital 
property” 
disposition of, 14(6) 
exchanges of, 14(6), (7) 
exchanges of, 13(4), 44 
replacement property, 44(5) 
“excluded” of non-resident, 116(6) 
farm, see Farm property 
foreign, deferred income plans, Reg. Part L 
former, capital gain, 44(6) 
goodwill, ITAR 21 
government assistance in acquiring 
cost base, deductions from, 53(2)(k) 
having more than one use, 45 
identical, 47; ITAR 26(8)-(8.2) 
defined, 248(12) 
life insurance corporation, of, 138(11.1) 
income from, 9(3), 12 
defined, 9(1) 
¢ for dividend refund, 129(4)“income”’ 
¢ for FAPI purposes, 95(1) 
inter vivos gift of, 69(1)(b) 
involuntary disposition of, 13(4) 
leased 
buildings on, capital cost allowance, Reg. 1102(5) 
improvements, capital cost allowance, Reg. 
1102(4) 
leasing, capital cost allowance, Reg. 1100(15)-(20) 
non-arm’s length exception, Reg. 1102(20) 
separate classes, Reg. 1101(5c) 
listed personal, see Listed personal property 
losses, see Non-capital loss; Loss(es): from business 
or property 
lost, destroyed or taken 
amalgamation, effects of, 87(2)(1.3) 
misclassified, 13(6) 
non-depreciable capital 
change of control, 53(2)(b.2) 
“nothings”, ITAR 21 
owned on Dec. 31/71, ITAR 20(1) 
part disposition of 
cost base, deduction from, 53(2)(d) 
principal residence, see Principal residence 
proceeds of disposition of 
allocation of, between land and buildings, 13(21.1) 
defined, 54 
production from or use of, see Production or use 
publicly traded securities, ITAR 26(11) 
qualified (investment tax credit), Reg. 4600 
defined, 127(9), (11) 
reacquired, ITAR 26(6) 
real, disposition of by non-resident, 216(5) 
received as consideration for payment or loan 
cost base, deductions from, 53(2)(f) 
rental, capital cost allowance, Reg. 1100(11)-(14.2) 
replacement, 13(4), (4.1), 14(7), 44(5) 
repossessed, rules applicable, 79 


resource, see Resource property 
restricted, see Restricted property 
seizure of, by creditor, 79.1 

small business, Reg. Part LI 
substituted 

¢ cost base, addition to, 53(1)(f) 

* meaning of, 248(5) 

surrender of, to creditor, 79 

tax, see Municipality: property taxes 
timber resource, defined, 13(21) 
transfer of, see Transfer of property 
trust, proportional holdings in, 259 
upkeep by trust for beneficiary, 105(2) 
use of or production from, see Production or use 
value at date of death, 70(5), (6) 


Property and casualty surplus (of insurer) 

¢ defined, insurers, Reg. 2400(1) 

Property taxes 

¢ deductible after moving away from home, 62(3)(g) 

¢ limitation on deduction as business expense, 18(2) 

Proprietor of business 

e disposing of business, 25 

ee fiscal period, 25 

* income from business, 11(1) 

¢ return on death of, 150(4) 

Proprietorship 

* continuing business of partnership, 98(5) 

Prosecution 

e indictment, upon, 239(2) 

e limitation, 244(4) 

Prospecting 

* amount re share received, excluded from income, 
81(1)d) 

* income from, 35 

exemption, 35(1)(c), 81(1)d) 

Prospecting, exploration and development expenses 

amalgamations, ITAR 29(11) 

deduction by any corporation, ITAR 29(11) 

extended meaning, ITAR 29(28) 

general limitation, ITAR 29(31) 

limitation, re payments for rights, ITAR 29(13)-(15) 

mining corporation, ITAR 29(2), (3), (13) 

oil and gas corporation, etc., ITAR 29(4), (5) 

renunciation by joint exploration corporation, ITAR 

29(6), (7) 

* successor corporation, ITAR 29(25) 

Prospector 

e defined, 35(2) 

* receipt of shares by, 35 

deduction from amount, 110(1)(d.2) 

Protective trust 

¢ excluded from qualifying disposition, 107.4(1)(e) 

Province, see also specific provinces by name 

¢ bonds issued by 
interest paid to non-resident, 212(1)(b)Gi)(C)dD, 
212(6)-(8) 

bound 

¢ by garnishment orders, 224(1.4) 

¢ by withholding tax requirements, 227(11) 

capital tax of, deductibility, 18 

Set re of information to, 241(4)(d), Reg. 


* corporation incorporated in before part of Canada, 
248(1)“corporation incorporated in Canada” 


* corporation owned by, see also Crown corporation 
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Province (cont’d) 

e« bonds issued by 

eee interest paid to non-resident, 
212(1)(b)Gi)(C)TV) 

ee deemed not private corporation, 227(16) 

** exemption, 149(1)(d)—(d.4) 

¢ defined, Interpretation Act s. 35(1) 

¢ exempt from federal tax, Constitution Act 1867, s. 


e gift to, 118.1€1) 
* government of, see Government 


e includes Newfoundland and Labrador and Nova 
Scotia offshore areas, 124(4)“province” 


income earned in 


e defined, 120(4) 

¢ individual, by, Reg. Part XX VI 
income not earned in 

e addition to tax for, 120(1) 
labour-sponsored venture capital corporation of 

e recovery of LSVCC credit, 211.7 
laws of 

* property transfer to spouse on death, 248(23.1) 

¢ support order transfers, 73(1), (1.1) 
legislature, see Legislative assembly (or Legislature) 
logging tax paid to, credit for, 127(1), (2), Reg. 700 
member of legislative assembly 

* expense allowance, exempt, 81(2) 


portion of income tax 
e refund by Minister, 164(1.4) 
refund of tax of, to be paid by CCRA, 164(1.4) 


student loan legislation, interest paid under, credit, 
118.62 


¢ subject to withholding tax provisions, 227(11) 


¢ super-R&D allowance, federal benefit, 127(9)“super- 


allowance benefit amount’, 127(10.1)(b) 
¢ tax transfer payments to, 154, Reg. 3300 
Provincial indemnities 
¢ excluded from income, 81(1)(q) 
Provincial laws, prescribed, Reg. 6500-6502 


Provincial life insurance corporation 
* conversion into mutual corporation, 139 


Provincial pension plan, prescribed 
* assignment of pension under, 56(2) 
¢ benefits taxable, 56(1)(a)(1) 
ee transfer to qualifying plan, deduction for, before 
1993, 60(1)(v)(B.2) 
* contributions to 
ee deductible from income, 60(v), Reg. 7800(2) 
¢* excepted from attribution rules, 74.5(12) 
*e interest on money borrowed to make, no 
deduction, 18(11)(g) 
¢ defined, Reg. 7800 
* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’(g)(i1i) 
retirement pension under 
* assignment of, not subject to attribution, 74.1(1) 
spousal contribution, 60(v)(i)(A) 
transfer of rights to pension under, 56(4) 
* transfer to RRSP, RRIF or annuity, 146(21) 


Provision 

¢ defined, ITAR 74 

Provisionable assets 
¢ defined, Reg. 8006 


¢ deduction from tax, re schooling allowance, 120(2) 


pension legislation, registration under, 147.1(2)(a)(i11) 


residence of qualifying environmental trust in, 250(7) 


Provisional past service pension adjustment (PSPA) 

* defined, Reg. 8303(2), (3) 

Proxy amount 

* prescribed, for research and development expenses, 
Reg. 2900(4)—(10) 

°° reduction in, 127(11.1)(f) [repealed], 127(18) 

Psychologist 

¢ certification of impairment 

ee for disability credit, 118.3(1)(a.2)(iv) 

e¢ for education credit, 118.6(3)(b)(iv) 

e defined, 118.4(2) 

¢ therapy qualifying for medical expense credit, 
118.2(2)(1.9) 

Public authority 

* tax on disposition of cultural property, 207.3 

Public body 

¢ performing function of government 

ee charitable donation to 

eee credit for individual, 118.1(1)‘‘total charitable 

gifts’ (d.1) 

eee deduction for corporation, 110.1(1)(a)(iv.1) 

° corporation owned by 

eee exempt from tax, 149(1)(d.5) 

# ofete exclusion, 149(1.3) 

ecee income test, 149(1.2) 

e* exempt from tax, 149(1)(c) 

Public corporation 

¢ amalgamation, 87(2)(ii) 

¢ defined, 89(1), 248(1) 

° Spa to trigger gain before corporation becomes, 


existing since before 1972, ITAR 50 

life insurance corporation deemed to be, 141(2) 

mortgage investment corporation, 130.1(5) 

qualifying dividend paid by, 83(1) 

shares of, donation to charity, 38(a.1) 

Public employees 

e annual dues deductible, 8(1)(i)(iv) 

Public foundation 

¢ defined, 149.1(1), 248(1) 

¢ designation of registered charity as, 149.1(6.3) 

private foundation designated as, 149.1(13) 

registration of 

e refusal by Minister 

ee deemed, 172(4)(a) 

* revocation of, 149.1(3) 

e revocation or refusal, appeal, 172(3)(a) 

Public pension benefits 

¢ defined, Reg. 8500(1) 

Public safety occupation 

e defined, Reg. 8500(1) 

Public school board 

e allowance from, exempt, 81(3) 

Public utility 

¢ foreign 

ee dividend from, paid to non-resident, 213 

*¢ income imputed to shareholder of corporation, 
213(2) 

* interest on obligations, 81(1)(m) 

ee amalgamation, 87(2)(jj) 

Publicly traded 

¢ defined, Reg. 230(1) 

Publicly-traded securities, Reg. 4400 

¢ donation of, to charity, reduced capital gain, 38(a.1) 
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Publicly-traded securities (cont’d) 
¢ value on Valuation Day, ITAR 26(11), Reg. Sch. VU 


Puck, see Paid-up capital 


Pulp mills 
* capital cost allowance, Reg. Sch. II:Cl. 5 


Punishment, see Offences 
Purchase butterfly, 55(1), (3.1), (3.2) 


Purifier 
* air or water, medical expense credit, Reg. 5700(c.1) 


Purpose 
* gaining or producing income, 18(1)(a), Reg. 
1102(1)(c) 


‘‘Put-in-use”’ rules, see Available-for-use rules 


Q 
QLP, see Qualified limited partnership 
QPP, see Canada Pension Plan/Quebec Pension Plan 
QST, see Quebec sales tax 
Quadrennial survey, reserve for 
¢ defined, 12(1)(h), 20(1)(0), Reg. 3600(2) 
Qualified activities 
¢ defined, Reg. 5202 


Qualified annuity 

* defined, Reg. 1408(1) 

Qualified Canadian labour expenditure 

¢ defined, for film/video production services credit, 
125.5(1) 

Qualified construction equipment 

¢ defined, 127(9) [repealed] 

* prescribed, Reg. 4603 

Qualified corporation (re Canadian film/video tax 

credit) 

* defined, 125.4(1) 

Qualified dependant 

¢ Child Tax Benefit 

** credit in respect of, 122.61(1) 

e¢ defined, 122.6, 122.62, Reg. 6300-6302 

¢ GST credit 

*¢ credit in respect of, 122.5(3)(c), (d) 

e¢ defined, 122.5(1), 122.5(2) 

Qualified domestic trust 

* relief from double taxation, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VI:3(g) 

Qualified donee 

* defined, 149.1(1), 248(1) 

Qualified expenditure 

* pool, see SR&ED qualified expenditure pool 

* reduction to reflect government assistance, 
127(18)-(21) 

* scientific research, for, defined, 127(9)“qualified 
expenditure” 

Qualified farm property 

* capital gains deduction, 110.6(2) 

* defined, 110.6(1) 


** deemed, where capital gain deemed following debt 
forgiveness, 80.03(8) 


* eligible capital property, sale of, 14(1.1) 

* individual, of, defined, 108(1)“qualified farm 
property” 

Qualified insurance corporation 

* defined, Reg. 810(2) 


° Aetna of, no certificate required before disposition, 
eg. 810(1)(a) 


Qualified investment, see also Non-qualified 
investment 


* deferred profit sharing plans, 204*qualified 
investment” 

¢ information returns, Reg. 221 

* non-resident investment or pension fund 

ee defined, 115.2(1) 

* registered education savings plan, 146.1(1)“qualified 
investment’, Reg. 4900 

** revocation of ei for failure to comply, 

146.1(2.1), 
ee tax on failure to comply, 207.1(3) 


° registered retirement income fund, 146.3(1)“qualified 
investment”, Reg. 4900 

ee taxes on fsinate to comply, 146.3(7), (9), 207.1(4) 

* registered retirement savings plan, 146(1)“qualified 
investment’, Reg. 4900 

ee taxes on failure to comply, 146(10), (10.1), 

ZL UL) 

Qualified labour expenditure (re Canadian 

film/video tax credit) 

¢ defined, 125.4(1) 

Qualified limited partnership 

e defined, Reg. 5000(7) 

¢ whether foreign property for RRSP etc., Reg. 
5000(1.3)—(1.6) 

Qualified pension income 

¢ defined, 118(7) 

* pension credit, 118(3)B(b) 

Qualified non-resident 

e defined, 115.2(1) 


Qualified property 

e defined 

ee¢ foreign property rules, 206(1) 

e¢ investment tax credit, 127(9), (11) 

Qualified related corporation 

e branch tax, 219(8) 

° non-resident insurer, of, 138(12)“qualified related 
corporation” 

Qualified relation 

° GST credit 

ee° credit in respect of, 122.5(3)(b) 

e defined, 122 S()suha2d 2) 


Qualified resource 
e defined, for resource allowance claims, Reg. 1206(1) 


Qualified security 

¢ defined, 260(1) 

¢ loan of, deemed dividend, 260(5) 
Qualified small business corporation 


* capital gains exemption, see Qualified small business 
corporation share 


¢ share, see Qualified small business corporation share 


Qualified small business corporation share 

* capital gains deduction, 110.6(2.1) 

¢ death of shareholder, 110.6(14)(g) 

¢ defined, 110.6(1) 

e¢ deemed, where capital gain deemed following debt 

forgiveness, 80.03(8) 

e individual, of, defined, 108(1)“qualified small 
business corporation share” 

¢ related person, 110.6(14) 

¢ rules re, 110.6(14) 

Qualified small-business property 

* defined, 127(9) [repealed] 

* investment tax credit for, 127(9)“specified 
percentage’ ’(i) 
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Qualified small business share 

e excluded from mark-to-market rules, 142.2(1)“mark- 
to-market property’’(e) 

Qualified tertiary oil recovery project, defined, Reg. 

1206(1) 

Qualified transportation equipment 

¢ defined, 127(9) [repealed] 

¢ prescribed, Reg. 4601 

Qualified trust 

¢ defined, 259(3) 

Qualified trust unit 

¢ defined, 260(1) 

Qualifying acquisition 

¢ defined, for stock option deferral, 7(9) 

Qualifying active business 

¢ defined, Reg. 5100(1) 

Qualifying amount 

¢ defined, for retroactive spreading of lump-sum 
payments, 110.2(1) 

Qualifying Class A share 

¢ defined, for LSVCC rules, Reg. 6706(1) 

Qualifying corporation 

e defined 

ee for refundable investment tax credit, 127.1(2) 

Qualifying cost 

¢ defined, for small business investment capital gain 
rollover, 44.1(1) | 

Qualifying cost contribution arrangement 

e defined, 247(1) 

Qualifying debt obligation 

¢ defined 

ee for small business bond, 15.2(3) 

ee for small business. development bond, 15.1(3) 

Qualifying disposition 

¢ small business investment capital gain rollover 

ee defined, 44.1(1), (9) 

¢ trusts 

ee defined, 107.4(1) 

ee rollover to trust, 107.4(3) 

eee subsequent disposition by trust, 107.4(4) 

Qualifying dividend 

e defined, 83(6) 

e paid by public corporation, 83(1) 

Qualifying educational program 

¢ defined 

ee for education tax credit, 118.6(1) 


ee for Lifelong Learning Plan withholding exemption, 
104.1(2) 


¢e¢ for Lifelong Learning program (loan from RRSP), 
146.02(1) 

Qualifying entity 

e foreign investment entities 

ee defined, 94.1(1) [proposed], 94.1(2)(r) [proposed] 

ee excluded from FIE rules, 94.1(1)“exempt 
interest’’(a)(ii) [proposed] 

¢ foreign retirement plans 

ee defined, Reg. 6804(1) 

Qualifying environmental trust (formerly Mining 

reclamation trust) 

* acquisition of, deduction, 20(1)(tt) 

* amalgamation of corporation, effect of, 87(2)G.93) 

¢ beneficiary, credit to, 127.41 


e¢ reduction in corporate beneficiary’s instalments, 
157(3)(e) 


contribution to, deduction, 20(1)(ss) 

cost amount of interest in, 248(1)“cost amount’’(e.2) 
defined, 248(1) 

disposition of interest in, income, 12(1)(z.2) 

income from, 12(1)(z.1) 

residence of, 250(7) 

* tax on, 211.6 


Qualifying exchange (mutual fund rollover) 

© Gefined, wo2.2\2) 

« effechioigal32.2(1) 

* exemption from rules re disposition of income 
interest in trust, 106(2), (3) 

Qualifying fiscal period 

e defined, 34.2(1) 

Qualifying foreign merger 

¢ defined, for foreign banks, 142.7(1) 

e effect of, 142.7(2)- 

Qualifying home 

¢ for RRSP withdrawals, 146.01(1) 

Qualifying homebuyer 

e defined, Reg. 104(3.01) 

Qualifying incomes 

¢ defined, for foreign tax credit, 126(7), (9) 

Qualifying individual (re approved downsizing 

program) 

¢ defined, Reg. 8505(2)(b), 8505(2.1) 

Qualifying interest (in respect of foreign affiliate) 

© ‘denned? 9s 2m, 9 (2-2) Reels 9071 OY) 

¢ income of foreign affiliate from active business, 
95(2)(a) 

Qualifying losses 

e defined, for foreign tax credit, 126(7), (9) 

Qualifying member 

e defined, FAPI rules, 95(2)(0)-(r), 248(1) 

Qualifying obligation 

e defined, Reg. 5100(1) 

Qualifying payment 

¢ defined, Reg. 809(4) 

Qualifying person 

¢ defined 

ee re eligible funeral arrangement, 148.1(1) 

ee re stock option rules, 7(7) 

ee re treaty shopping, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIX A:2 

Qualifying portion of a capital gain 

e defined, for small business investment capital gain 
rollover, 44.1(1) 

Qualifying portion of the proceeds of disposition 

¢ defined, for small business investment capital gain 
rollover, 44.1(1) 

Qualifying share 

¢ defined 

¢¢ RRSP or RRIF investment in cooperative 

corporation, Reg. 4901(2) 

e¢ share-purchase tax credit, 192(6), Reg. 6203 

¢ prescribed, Reg. 6203 

Qualifying transfers 

* re past service event, Reg. 8303(6), (6.1), Reg. 
8304(2)(h) 

Qualifying trust 

* acquisition of shares for labour-sponsored funds tax 
credit, 127.4(3) 

e defined, 127.4(1), 211.7(1) 
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Qualifying withdrawals 

¢ defined, Reg. 8307(3) 

Quebec, see also Province 

* application of civil law to federal Acts, Interpretation 
Act 8.1, 8.2 

¢ Gaspé, see Gaspé Peninsula 

¢ gift of succession in, deemed to be release or 

surrender, 248(9) . 

labour-sponsored venture capital corporation of 

¢ prescribed, Reg. 6700(a)(i), (vii) 

logging tax, credit for, 127(1), (2), Reg. 700 

matrimonial regime, 248(22), (23) 

Montreal, international banking centre, 33.1(3) 

northern, see Northern Canada 

Office de professions, dues deductible, 8(1)(1)(vii) 


Pension Plan, see Canada Pension Plan/Quebec 
Pension Plan 


* renunciation of succession in, deemed to be 
disclaimed, 248(9) 

¢ residents, federal tax abatement, 120(2) 

* tax rates, see introductory pages 

* usufructs, rights of use or habitation, and 
substitutions, deemed to be trusts, 248(3) 

Quebec North Shore Paper Co. case overruled, 

12(1)(r) 

Quebec Pension Plan, see Canada Pension 

Plan/Quebec Pension Plan 

Quebec sales tax, see also Goods and services tax 


* input tax refund o o deemed to be assistance, 
248(16.1), see also also Assistance/government 
assistance 

** repaid, deemed to be reduction in assistance, 

248(18.1) 
¢ rebate 


*« deemed to be assistance, 248(16.1), see also 
Assistance/government assistance 


ee included in income, 12(1)(x) 
ee reduces capital cost of property, 13(7.1) 
Queen, see Crown 


Quota 

¢ disbursement, for charities, 149.1(1)“disbursement 
quota” Reg. 3700-3702 

* farm, capital gains exemption, 110.6(1)“qualified 
farm property (d) 


R 


R&D, see Scientific research and experimental 
development 


RCA, see Retirement compensation arrangement 
RCA trust 

e defined, 207.5(1) 

¢ excluded from various trust rules, 108(1)‘‘trust’’(d) 
RCGTOH, see Refundable capital gains tax on hand 
RCMP pension, exemption, 81(1)(i) 

RDTOH, see Refundable dividend tax on hand 
REIT, see Real estate investment trust 

REMIC, see Real Estate Mortgage Investment Conduit 
REOP, see Reasonable expectation of profit 

RESP, see Registered education savings plan 

RESP annual limit 

¢ defined, 146.1(1) 

¢ limit on RESP contributions, 146.1(2)(k) 


* penalty tax on exceeding limit, 204.9*excess 
amount (a) 


RESP lifetime limit 
¢ defined, 204.9 


RFI, see Restricted financial institution 

RHOSP, see Registered home ownership savings plan 
RIC, see Regulated Investment Company (U.S.) 

RIF, see Retirement income fund 


RLSVCC, see Labour-sponsored venture capital - 
corporation (LSVCC): registered 


RPP, see Registered pension plan 

RPP annuity contract, 147.4 

RRIF, see Registered retirement income fund 
RRSP, see Registered retirement savings plan 
RSP, see Retirement savings plan 


R.S.C. 1985 (5th Supp.), see Revised Statutes of 
Canada, 1985 (Sth Supp.) 


Rabbi, see Clergy 


Radar equipment 
¢ capital cost allowance for, Reg. Sch. U:Cl. 9 


Radiocommunication equipment 


* capital cost allowance for, Reg. Sch. I:Cl. 8, Sch. 
iY 


¢ defined, Interpretation Act 35(1) 


Radiological services 

e medical expense, 118.2(2)(0) 

Rail bogies or rail suspension devices 

* capital cost allowance, Reg. 1100(1)(z), Reg. Sch. 
10 @) Reel ¢0)) 

Railroad Retirement Act (U.S.) 

e Tier | benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X VHI:5 

Railway 


* cars, capital cost allowance, Reg. 1100(1)(z), (z.1b), 
(zleye Kes: Sch. ICG 7(ih)@), Sch: ICE 34 

e¢ separate classes, Reg. 1101(5d)—(Sd.2) 

* common carrier, see companies (below) 

* companies 

¢¢ capital cost allowance, Reg. 1100(1)(z.1c), 

1101(5d.2), 1102(10), Reg. Sch. H:Cl. 7, 35 

*¢ capitalization of expenses, 36 

* corporations, taxable income earned in a province, 
Reg. 406 

¢ cross-border, 
Convention 

* employees 

e¢ away-from-home expenses of, deduction, 8(1)(e), 


(g) 


ee relieving telegrapher or station agent expenses, 
8(1)(e) 
ee U.S. retirement benefits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVUI:5 
expansion property, Reg. 1100(1)(zc) 
locomotive, capital cost allowance, Reg. Sch. II:Cl..6 
modernization property, Reg. 1100(1)(zc) 


rail suspension device, capital cost allowance, Reg. 
1100(1)(z), (z.1b), Reg. Sch. U:Cl. 70), Sch. IC. 
35 


rofits exempt, Canada—U.S. Tax 
anada-U.S. Tax Treaty:Art. VIII:4 


ee separate classes, Reg. 1101(5d)—(Sd.2) 

e rolling stock, exempt from non-resident tax, 

212(1)(d)(vii), 212(16) 

sidings, capital cost allowance, Reg. 1100(8) 

systems, Reg. 1104(2), Reg. Sch. I:Cl. 4 

tank car, capital cost allowance, Reg. Sch. II:Cl. 6 

tier | pension benefits, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. X VIHI:5 

ee US. resident, exempt, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XV:3 

* track and related property, capital cost allowance, 

Reg. 1100(1)(zb), Reg. Sch. I:Cl. 1(h) 
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Railway (cont’d) 
ee for mine, Reg. Sch. II:Cl. 10(m), Sch. I:Cl. 41 
ee separate classes, Reg. 1101(5e), (Se.1) 


¢ traffic control equipment, capital cost allowance, 
Reg. 1100(1)(za.1), Reg. Sch. H:Cl. 1G) 


*¢ separate classes, Reg. 1101(Se.1) 
* trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. II:Cl. 3 
°° separate classes, Reg. 1101(5e.2), (Sf) 


Railway system 

¢ defined, Reg. 1104(2) 

Rapid transit car 

¢ capital cost allowance for, Reg. Sch. II:Cl. 8 

Rapidly depreciating electronic equipment 

¢ capital cost allowance, Reg. 1101(S5p), Reg. Sch. 
H:Cl. 10(f) 

Rate reduction payment 

¢ treated as interest, 18(9.1) 


Rates of capital cost allowance, Reg. 1100 


Rates of tax, see also Surtax 
alternative minimum tax, 127.51 
capital tax, financial institutions, 190.1 
corporation, 123 
abatement, 124 
deposit insurance, 137.1(9) 
excessive election, 184(2) 
investment corporations, 130 
manufacturing and processing, 125.1 
non-resident, carrying on business in Canada, 219 
non-resident-owned investment corporation, 133(3) 
scientific research, 194 
small business deduction, 125 
SUltdk. 1 262, 
DPSP trust 
e non-qualified investments, on, 198 
deposit insurance corporation, 137.1(9) 
income-splitting tax, 120.4(2) 
individual, 117(2) 
e abatement for provincial schooling allowance, 
120(2) 
averaging, see Averaging of income 
general averaging 
° surtax, 180.1 
income not earned in a province, 120(1) 
indexing of, 117.1 
over-contributions to deferred plans, 204.1 
investment corporation, 130(1) 
investment income of life insurer, 211.1(1) 
kiddie tax, 120.4(2) 
large corporations, 181.1(1) 
minimum tax, 127.51 
non-resident-owned investment corporation, 133(3) 
non-resident withholding tax, 212 
Part I (regular tax) 
corporation, 123(1)(a), 124(1) 
e deposit insurance corporation, 137.1(9) 
° general reduction, 123.4(2) 


reduction for CCPC, 123.4(3), 125 
surtax, 123.2 
income not earned in a province, 120(1) 
income splitting tax, 120.4(2) 
individual, 117(2) 
minimum tax, 120.4(2) 
Part I.1 (individual surtax), 180.1(1) 
Part 1.2 (OAS clawback), 180.2(2) 
Part 1.3 (Large Corporations Tax), 181.1(1) 
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Part II (tobacco manufacturers’ surtax), 182(1) 

Part I.1 (corporate distributions tax), 183.1(2) 

Part III (excessive capital dividend election), 184(2) 

Tee (dividends received by private corporation), 

Part IV.1 (preferred shares), 187.2 

Part V 

¢ charity revocation tax, 188(1)(a) 

¢ charitable foundation, transfer of property, 188(3) 

* private foundation, non-qualified investments, 
189(1) 

Part VI (financial institutions capital tax), 190.1(1) 

Part VI.1 (preferred shares), 191.1(1) 

(oa? (share-purchase tax credit refundable tax), 

Part VIII (scientific research tax credit refundable 

tax), 194(1) 

Part IX (cumulative offset account), 196(1) 

Part X 

e DPSP, inadequate consideration, 201 

¢ DPSP, non-qualified investments or use of assets 
as security, 198(1) 

Part Xi | 

¢ DPSP with excess amount, 204.1(3) 

e RRSP overcontributions, 204.1(2.1) 


Part X.2 (registered investment holding non- 
prescribed investment), 204.6(1) 


Part X.3 (labour-sponsored fund insufficiently 
invested), 204.82(1), (3) 


Part X.4 (overcontribution to RESP), 204.91 

Part XI (deferred income plans) 

e acquisition of shares not at market value, 206.1 

* excess foreign property, 206(2) 

Part XI.1 
DPSP holding non-qualified investment, 207.1(2) 
RESP holding non-qualified investment, 207.1(3) 
RRIF holding non-qualified investment, 207.1(4) 
RRSP holding non-qualified investment, 207.1(1) 

Part XI.2 (disposition of cultural property by 

institution), 207.3 

Part XI.3 (retirement compensation arrangement), 

207.7(1) 

Part XII (resource royalties paid by tax-exempt 

person), 208(1) 

Part XII.1 (carved-out income), 209(2) 


Part XII.2 (designated income of trust with non- 
resident beneficiary), 210.2(1) 


Part XII.3 (investment income of life insurer), 

211.1(1) 

Part XIJ.4 (qualifying environmental trust), 211.6(1) 

Part XUI (withholding tax) 

e dividends paid. to non-residents, 212(2) (as 
reduced by treaty) 

e film and video royalties, 212(5) (as reduced by 
treaty) 

e other passive income of non-residents, 212(1) (as 
reduced by treaty) 

Part XIII.1 (foreign bank), 218.2(1) (as reduced by 

treaty) 

Part XIV 

¢ branch tax, 219(1) (as reduced by treaty) 

¢ corporate emigration, 219.1 

refundable tax on corporations issuing shares, 192 

registered charities, 188 

registered investments, re, 204.4 

trust 

* governed by deferred plans, 206(2), 207.1 

¢ inter vivos, 122(1) 
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Rates of tax (cont’d) 
** testamentary, 117(2) 
Reacquired property, ITAR 26(6) 
Readily obtainable fair market value 
¢ defined, for foreign investment entity rules, 94.2(1) 
*¢ taxpayer may elect which prescribed stock 
exchange to use, 94.2(2(c) 
¢ required for mark-to-market rules to be used, 
94.2(3)(b)(ii) 
Real estate, see Real property 
Real estate investment trust 
¢ allowed as mutual fund trusts, 108(2)(b)(ii)(B), 
108(2)(c), 132(6)(b)(ii) 
¢ United States 
¢¢ dividends paid by, Canada—U.S. Tax Convention 
Art. X:7(c) 
¢* exempt from foreign investment entity rules, 
94.1(2)(n) 
Real Estate Mortgage Investment Conduit 
* excess inclusion, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X1:9 
Real property, see also Building; Land; Rent 
* acquired 
e¢ capital cost, 13(5.2) 
* capital, taxable, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIII 
* capital gains exemption restrictions, 110.6(1)“annual 
gains limit” “eligible real property gain” 
° Cae Income Tax Conventions Interpretation Act 
S 


¢ disposed of 

*¢ non-resident, by, 216(5) 

¢¢ recaptured depreciation, 13(5.3) 

* income from, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. VI 

* interest in, defined, 248(4) 

¢ leasehold interest in, see Leasehold interest 

¢ life estate in, 43.1 

* non-qualifying real property, defined, 110.6(1) 

* outside Canada 


¢ foreign tax credit to emigrant on disposition, 
126(2.21) 


ee foreign tax credit to trust, 126(2.21) 

*¢ reporting of to CCRA, 233.3 

* principal-business corporations 

*« associated, base level deduction, 18(2.3)-(2.5) 

ee base level deduction, 18(2)(f), 18(2.2) 

*¢ specified percentage of “soft costs”, 18(3.4) 

* rent paid before acquisition, deemed CCA, 13(5.2) 

* trust owing, whether a unit trust, 108(2)(c) 

Real-time captioning services, medical expense 

credit, | 18.2(2)(1.4) 

Reality television 

* ineligible for film/video production services credit, 
Reg. 9300(i) 

Reappropriations of amounts, 221.2 

Reasonable efforts 

* to determine transfer prices 

e* defined, 247(4) 

** required, 247(3)(a)(i1)(B) 

Reasonable expectation of profit 

* personal or living expenses, 18(1)(h), 248(1) 

* required for loss carryforward after change in 
control, 111(5)(a)(i), 111(5)(b)(G) 


* required in order to deduct loss from business or 
property, 3.1 


Reasonableness 
* criterion for expenses, 67 
Reassessment, see also Assessment 
¢ after normal reassessment period, 152(4)—(5) 
¢¢ disposition of vessel, after, 13(18) 
consequential on other change, 152(4.3) 
constitutes an assessment, 248(1)‘assessment” 
deceased’s estate, election re losses, 152(6) 
election to capitalize interest, on, 21(5) 
exercise of option, on, 49(4), (5) 
extended reassessment period, 152(4)(b) 
Minister, by, 152(4), (4.1), (6), 165(3) 

after filing notice of objection, 165(5) 
¢ disposing of appeal, on consent, 169(3) 
normal reassessment period, defined, 152(3.1) 
second notice of objection not required, 165(7) 
unused Part 1.3 tax credit, 152(6)(f) 
validity, 165(5), (6) 
within normal reassessment period, 152(4) 
Recapture, see also Negative amounts 


* capital cost allowance, see Capital cost allowance: 
recapture 


¢ eligible capital property, 14(1) 
¢ goodwill, 14(1) 


investment tax credit, 127(27)-(35) 
SR&ED expenditures, 37(6) 

Receivables 

e in later year, reserve for, 20(1)(n), 20(8) 

¢¢ where property repossessed by creditor, 79.1(4) 

¢ 1971, ITAR 23(5)“1971 receivables” 

Receiver or receiver-manager, see also Legal 

representative 

e clearance certificate before distributing property, 
159(2) 

* deemed to be legal representative, 248(1) “legal 
representative” 

¢ obligations of, 159 

* return to be filed, 150(3) 

¢ withholding tax, liability for, 227(5), 227(5.1) 

Reclamation of mines, see Qualifying environmental 

trust 

Reclassification 

¢ depreciable property, change in class, 13(5) 

* expenditures, R&D claims, 37(12) 

Recognized stock exchange 

¢ defined, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XXIX A:5(a) 

Reconciliation amount 

¢ defined, for foreign investment entity rules, 94.2(1) 
[proposed], 94(15) 

Record, see also Books and records 

¢ defined, 248(1) 

Recovery 


* labour-sponsored funds tax credit, see Labour- 
sponsored funds tax credit: recovery 


¢ limit, see Recovery limit 

Recovery limit 

¢ defined, for non-resident trusts, 94(8) 
Recreational club 

* non-profit, exempt, 149(1)(1), 149(5) 
Recreational facilities 

e use of, expense not deductible, 18(1)()() 
Recreational property 

* capital cost allowance, Reg. 1102(17) 
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Redemption of shares by corporation 

* capital loss denied, 40(3.6) 

¢ deemed dividend of excess over paid-up capital, 
84(3) 

Redetermination, see Determination 

Reduction of tax, see Abatement of tax 


Reed Stenhouse Companies Ltd. 

¢ Class I shares, no deemed dividend on redemption, 
84(8), Reg. 6206 

Refinery 

¢ capital cost allowance, Reg. Sch. II:Cl. 10(u), Sch. 
eC. 4 t 

Refugee 

¢ entitled to Child Tax Benefit, 122.6‘eligible 
individual”’(e)(ii1) 

Refund 

¢ after normal reassessment period, 152(4.2), 164(1.5) 


e “allowable refund” to non-resident-owned investment 
corporation, 133(6), (7), (8)“allowable refund” 


¢ assignment of, by corporation, 220(6), (7) 
¢ capital gains 
ee mutual fund corporation, to, 131(2), (3) 
ee mutual fund trust, to, 132(1), (2) 
¢ Crown royalty, income inclusion, 12(1)(x.2) 
e dividend 
ee mutual fund corporation, to, 131(5) 
ee private corporation, to, 129(1) 
¢ duty of Minister, 164(4.1) 
° ae profit sharing plan, to former beneficiary, 
fraudulently obtained, offence, 239(1.1) 
included in income, 12(1)(x)(iv) 
interest on, 164(3)-(4) 
labour-sponsored funds tax credit clawback, 211.9 
non-resident tax, of, 227(6)-(7) 
of payments, see Refund of payments 
overpayment of tax, of, 164 

application to other taxes, 164(2) 
Part I tax, 164 
Part VIII 

when deemed paid, 194(5) 


partial refundable investment tax credit re scientific 
research and development, 164(1) 


* premiums, of, see Registered retirement savings plan: 


refund of premiums 

provincial portion of income tax, 164(1.4) 
RRSP premiums, of, 146(1)“refund of premiums” 
¢ deemed receipt of, 146(8.1) 

reassessment to give rise to, 152(4.2) 
refundable dividend tax, 129 

¢ application to other liability, 129(2) 
repayment on objections and appeals, 164(1.1) 
tax, of 

¢ deferred profit sharing plan, to, 202(2) 

oe application to other taxes, 203 

* excessive, 160.1(1) 

* tax on non-qualified investment, of 

¢¢ on disposition, 198(4), 199(2) 

ee on recovery of security, 198(5) 

¢ UI premium tax credit, 164(1.6) 

Refund benefit 

¢ defined, Reg. 8300(1) 

Refund interest 

¢ defined 

°° for M&P credit on resource income, Reg. 5303(4) 


ee for corporate interest offset, 161.1(1) 

* payable to taxpayer, 164(3) 

Refund of payments 

* defined, for education savings plan, 146.1(1) 
Refund of premiums, see Registered retirement 
savings plan: refund of premiums 

Refundable capital gains tax on hand 


¢ mutual fund corporation, of, 131(6)“refundable 
capital gains tax on hand” 


°° carryover to mutual fund trust on qualifying 
exchange, 132.2(1)(1) 


ee reduction of, 131(9) 


¢ mutual fund trust of, 132(4)“refundable capital gains 
tax on hand” 


ee addition to following reorganization, 132.2(1)(1) 
Refundable credits 

Canadian film/video production credit, 125.4 
Child Tax Benefit, 122.61(1) 

dividend refund, 129(1) 

film or video production services credit, 125.5 
GST credit, 122.5(3) 

individual resident in Quebec, 120(2) 
investment tax credit, 127.1(1) 

medical expenses, 122.51 

¢ qualifying environmental trust credit, 127.41(3) 


e U.S. social security tax adjustment due to treaty 
amendment, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVII:5 


Refundable dividend tax on hand, see also Dividend 
refund 

aggregate investment income, defined, 129(4) 
amalgamation, on, 87(2)(aa) 

deemed, 186(5) 

defined, 129(3) 

foreign investment income, defined, 129(4) 
“income” or “loss” defined, 129(4) 

meaning of certain expressions, 129(8) 

parent’s, after subsidiary wound up, 87(2)(aa), 
88(1)(e.2) 

e refund of, 129(1) 

e taxable dividend, defined, 129(7) 

Refundable federal sales tax credit, 122.4 [repealed] 


Refundable goods and services tax credit, 122.5, see 
also Goods and services tax (GST): refundable credit 
Refundable investment tax credit 


¢ deemed deduction from tax otherwise payable, 
L2del(d) 


¢ defined, 127.1(2) 

¢ partial refund in respect of, 164(1) 
Refundable medical expense credit, 122.51 
Refundable Part IV tax, 186 

¢ refund of, 129(1) 

Refundable Part VII tax 

¢ amalgamation, on hand on, 87(2)(nn) 

* corporation issuing qualifying shares, 192, 193 
e defined, 192(3), 248(1) 

¢ undue deferral of, 193(6) 

Refundable Part VIII tax on hand 

¢ defined, 194(3), 248(1) 

¢ undue deferral, 195(6) 

Refundable taxes 


° investment income of CCPC, 123.3, see also 
Dividend refund 


e Part IV tax, 186(1) 
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Refundable taxes (cont'd) 
* retirement compensation arrangement arrangement, 
207.5(1) ) 
Registered animal 
¢ defined, Reg. 1802(5) 
Registered Canadian amateur athletic association 
¢ defined, 248(1) 
gifts to, credit for, 118.1(1), (3) 
information returns, Reg. 216 
receipts, Reg. 3500, 3501 
records to be kept, 230(2) 
refusal or revocation of registration 
e¢ appeal from, 172(3)(a) 
* revocation of registration, 168 
Registered charity, see also Charity 
* accumulation of property, 149.1(8), (9) 
¢ books and records, 230(2) 
¢ charitable activities 
¢¢ Minister may specify amount expended on, 
149.1(5) 
* communication of information by Minister, 149.1(15) 
* corporate tax return not required, 150(1.1)(a) 
¢ defined, 248(1) 
¢ designation of, by Minister, as public foundation etc., 
149.1(6.3) 
* appeal from, 172(3)(a.1) 
¢ disbursement excess, 149.1(20) 
e¢ defined, 149.1(21) 
¢ donations to, see Gifts and donations 
¢ exemption for, 149(1)(f) 
fund-raising event 


** exempted from general limitation on entertainment 
expense deduction, 67.1(2)(b) 


gift to another registered charity 

* revocation of registration, 149.1(4.1) 

¢ gifts to, 118.1(1), (3) 

e information returns, 149.1(14), Reg. 204(3)(c) 
¢ loan to donor, 118.1(16) 


¢ Minister may specify amount expended on charitable 
activities, 149.1(5) 


* non-qualified investment, tax re, 189 
* penalty taxes, 188, 189 
¢ public information return, 149.1(14), (15) 


* remainder interest in real property, disposition to, 
43.1(1) 


* revocation of registration, 149.1(4.1), 168 
ee tax on, 188(1), (2) 

* specified gift, defined, 149.1(1) 

* tax re, 188, 189 

* taxation year, 149.1(1) 


* terrorism, supporting, see also Charities Registration 
(Security Information) Act 


** no appeal of revocation of registration, 172(3.1) 
** revocation of registration, 168(3) 

* transfer of property 

*¢ tax on, 188(3), (4) 

Registered education savings plan, 146.1, see also 
Education savings plan 

* accumulated income payment 

ee defined, 146.1(1) 

ee« included in income, 146.1(7.1) 

** restrictions on making, 146.1(2)(d.1) 

* amendments to, 146.1(4.1) 

* amounts received, income, 56(1)(q) 

* annual limit, see RESP annual limit 


* annuities, holding of, 146.1(1)“qualified 
investment’ (c) 
beneficiary under 
* amount included in income, 146.1(7) 
¢ defined, 146.1(1) 


* emigration from Canada, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(i1) 


e¢ emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest” (a)(i11) 


¢ conditions for registrations, 146.1(2) 

¢ contribution limits, see RESP annual limit; RESP 
lifetime limit | 

¢ defined, 146.1(1) 

e distance education programs, 146.1(2)(g.1) 


¢ educational assistance payment, see Educational 
assistance payment 


“excess amount” defined, 204.9(1), (2) 

excluded amount, 146.1(7.2) 

excluded from various trust rules, 108(1)‘‘trust’(a) 
family plan, 146.1(2)() 

information returns 

¢ by promoters, 146.1(15) 

e by trustees, 146.1(13.1) 

interest on money borrowed to invest in, whether 
deductible, 18(11)(h) 
locked-in annuities, 146.1(1)“qualified investment’(c) 
money borrowed for contribution to 

e limitation on deductibility, 18(11)(g) 

notice of intent to revoke registration, 146.1(12.1) 
¢ appeal from, 172(3)(e.1) 

notice of revocation, 146.1(12.2) 

notification to beneficiaries, 146.1(2)(1) 
overcontributions to, tax on, 204.9—204.93 (Part X.4) 
payments out of 

* non-residents, to, 212(1)(r) 

¢ residents, to, 56(1)(q), 146.1(7) 

qualified investment 

¢ defined, 146.1(1) 
¢ holding non-qualified investment 


. revocation of plan, 146.1(2.1), (12.1) 
*himtaxcon;20RLG) 
refund of payments under, 146.1(1) 
registration 
¢ conditions for, 146.1(2) 
¢ deemed date of, 146.1(12) 
e revocation of, 146.1(12.1), (12.2), (13), (14). 
revocable, 146.1(2.1) 
revocation, 146.1(13) 
e., notice of, 146.1(¢12.1), (12.2) 
subscriber not taxable, 146.1(6) 
tax payable by subscribers, 204.91 
transfer of property to another plan, 146.1(2)(g.2), 
(j)(ii)(B), 146.1(6.1), 204.9(5) 
trust | 
¢ rollover to new trust, 248(1)“disposition”(f)(vi) 
trust not taxable, 146.1(5), 149(1)(u) 
withholding of tax from payments, 153(1)(t), Reg. 
103(6)(g), 103(8) 
Registered home ownership savings plan, 146.2 
[repealed] 
* cost base of property held in, 50(3) 
¢ defined, Reg. 223(5) 
¢ disposal of properties, 50(3) 
* income accrued before 1986, not tax, 12(10.1) 


information return, Reg. 223 
payments out of, to non-residents, 212(1)(p) 
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Registered investment 

e defined, 204.4(1), 248(1) 

e Minister and, 204.4(2)(5), 204.5 

* tax on 

** on acquisition of shares not at fair market value, 


*¢ on foreign property, 206 

¢¢ on holding certain property, 204.6 

Registered labour-sponsored venture capital 
corporation, see Labour-sponsored venture capital 
corporation (LSVCC): registered 

Registered life insurance policy 

° defined, 211, Reg. 1900(1) 

Registered mail 

¢ no longer needed, for notice of objection, 165(2) 


Registered national arts service organization 
benefits from, included in income, 56(1)(aa) 
deemed to be registered charity, 149.1(6.4) 
defined, 248(1) 

exempt from tax, 149(1)(1) 

prescribed conditions, Reg. 8700 


receipts issued by, Reg. 3500“registered 
organization” 


* registration, 149.1(6.4) 

¢ revocation of designation, 149.1(6.5) 
Registered non-resident insurer 

e defined, Reg. 804 

e withholding requirements, Reg. 800-803 


Registered organization 

¢ defined, for donations and gifts, Reg. 3500 
Registered pension plan, 147.1—147.3, Reg. Part 
LXXXHI-LXXXV 

e actuarial report, 147.2(3), Reg. 8410 

actuarial surplus, transfer during 1988, 60(j.01) 
actuary, defined, 147.1(1) 

administrator, 147.1(6)—(7) 

e defined, 147.1(1) 

¢ obligations, 147.1(7) 

e requirement, 147.1(6) 

* separate liability, 147.1(16) 


amendments to, 147.1(4), (15), 172(3), (5), Reg. 

8511, 8512(3) 

¢ anti-avoidance, 146(5.21) 

annuity, rollover from RPP, 147.4 

appeal 

¢ refusal to accept amendment, from, 172(3)(f.1), 
172(5) 

e refusal to register, from, 172(3) 

application for registration, 147.1(2), Reg. 8512(1) 

“as registered” meaning, 147.1(15) 

average wage, defined, 147.1(1) 


benefit provisions, transfer between, 147.3(14.1) 
benefits from 
association of, with employers, Reg. 8305 
flowed through trust, 104(27) 
unauthorized, 147.3(10), (12) 
maximum, Reg. 8504 
rollover for financially dependent child, 
60(1)(v)(B.01) 
ee taxable, 56(1)(a)() 
* certification of past service benefit, see Past service 
event 
* communication of information re, 241(4)(d)(vii) 
* commutation of benefits, Reg. 8503(2)(m), (n), 
8503(2.1) 


balance of annuitized voluntary contributions, 60.2(2) 


compensation, defined, 147.1(1) 

conditions, 147.1(2), (5), Reg. 8501-8506 
continuation of, in amalgamation, 87(2) 

contract under, 254 

contribution, prescribed, 147.2(2), Reg. 8516 
death of contributor, amount deductible, 147.2(6) 
defined, 248(1); ITAR 17(8) 

defined benefit provision, defined, 147.1(1) 
definitions, 147.1(1) 

designated plan, Reg. 8515 

¢ special rule, Reg. 8515 

Cae contribution, defined, 147.2(2), Reg. 8515(5), 


emigration of member, no deemed disposition, 
128.1(10)“excluded right or interest’(a)(vili) 


¢ employee’s contribution deductible, 147.2(4), Reg. 
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8502(b)G), 8503(4)(a), (b) 

employer’s contribution 

¢ deductible, 20(1)(q), (s), 147.2(1), Reg. Part 
XXVII 


defined benefit provision, 147.2(2) 

filing of actuarial report, 147.2(3) 

limits, 147.1(8), (9), Reg. 8506(2) 

not taxable benefit, 6(1)(a)(i) 
exempt from tax, 149(1)(0), (0.1) 
excluded from various trust rules, 108(1)‘‘trust’’(a) 
filing annual return, Reg. 8409 
foreign plan, see Foreign plan (pension plan) 
foreign property holdings, tax on, 205—207 
foreign service, see Foreign service 
grandfathered plan 7 
* complying before March 1996 budget date, Reg. 
8509( (3) 
¢ defined, Reg. 8500(1) 
includes references to “approved” plan, ITAR 17(8) 
income accruing in 


* not taxed by U.S., Canada—U.S. tax treaty Canada- 
U.S. Tax Treaty:Art. XVUI:7 


information return, Reg. 8409 


insurance corporation demutualization conversion 
benefit, 139.1012), (14) 

limits on contributions, 147.1(8), (9), 147.2(4), Reg. 
8506(2) 

member of plan, defined, 147.1(1) 


Minister to obtain advice of Superintendent of 
Financial Institutions, 147.1(17) 


money borrowed for contribution to 
¢ limitation on interest deductibility, 18(11)(c) 
money purchase limit, defined, 147.1(1) 
money purchase provision 
benefits permissible, Reg. 8506(1) 
contributions eligible, Reg. 8506(2) 
defined, 147.1(1) 
transfer from RRIF, 146.3(14.1) 
multi-employer plan 
¢ anti-avoidance, 147.1(14) 
* becoming revocable plan, 147.1(9) 
¢ defined, 147.1(1), Reg. 8500(1) 
* pension adjustment limits, 147.1(9) 


registration requirements, Reg. 8510(7) 
specified - 
e defined, 147.1(1), Reg. 8510(2) 
° rules, Reg. 8510(3), (5)—(7) 
no tax payable by, 149(1)(0), (0.1) 
non-member benefits, Reg. 8500(8) 
non-residents 
¢ for, not subject to Part XI, 205(a) 
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Registered pension plan (cont'd) 

*¢* payment under, withholding tax, 212(1)(h) 

* participating employer, defined, 147.1(1) 

* past service benefits, determination of, 147.1(10) 

* past service contributions 

¢¢ additional voluntary contributions, deductible for 
1986, 8(1.1) 

ee by employee 

eee rollover where pre-March 28, 1988 
commitment, 60(j.02) 

¢ by employer 

ee deductible, 147.2(2), Reg. 8516(2) 

past service event 

¢ defined, 147.1(1), Reg. 8300(1), (2) 

* restrictions on pension funding and benefits, 

147.1(10), Reg. 8306, 8307(2) 

past service payments into, 57(4) 

payment under, taxable, 56(1)(a)(i), 212(1)(h), 254 

pension adjustment, see Pension adjustment 


pension adjustment limits, see also Pension 
adjustment 


¢ plan as registered, 147.1(15) 
¢ prohibited investments, Reg. 8502(h), 8514(1) 


¢ refund of undeducted past service additional 
voluntary contributions, 60.2(1) 
¢ registration of, 147.1(2), (3) 
ee additional conditions, 147.1(5) 
** amendments, conditions for acceptance of, 
147.1(4) 
e« deemed from time of application, 147.1(3) 


ee regulations, 147.1(18), Reg. Part 
LXXXIII-LXXxXV 


* revocation of, 147.1(13), 147.3(12) 
ee notice, 147.1(12) 
ee notice of intention, 147.1(11) 
reorganization of money purchase plan, 147.3(7.1) 
repayment of post-1989 benefits, 604.04) 
repayment of pre-1990 benefits, 60(j.03) 
reporting requirements, Reg. 8400-8410 
retiring allowances transferred to, 60(j.1) 
rollover to RPP annuity, 147.4 
salary deferral leave plan, Reg. 8508 
shared-funding arrangement, Reg. 8501(6.1) 
single amount, defined, 147.1(1) 
specified multi-employer plan 

defined, 147.1(1), Reg. 8510(2) 

rules, Reg. 8510(3), (5)-(7) 

spouse, defined, 147.1(1) 

successor plan, Reg. 8308(8) 
tax re foreign property, 205—207 
teacher’s contributions, 147.2(5) 


transfer of property between benefit provisions, 
147.3(14.1) 


¢ transfer to 

ee RRIF, from, 146.3(14.1) 

¢ transfers from 

*e¢ actuarial surplus, of, 604.01), 147.3(4.1), (7.1) 
ee another RPP, to, 147.3(1)-(8), Reg. 8517 
ee death, on, 147.3(7) 

ee deemed, 147.3(14) 

ee division of amount transferred, 147.3(11) 
ere cexcess, 147.5(13) 

¢¢ lump sum on death, 147.3(7) 

*¢ marriage breakdown, on, 147.3(5) 


money purchase plan to money purchase plan, 
147.3(7.1) 


¢¢  pre-1991 contributions, 147.3(6) 


es ao. to, 146.3(2)(f)(v), (vi), 147.3(1), (4)+(7), 
RRSP, to, 147.3(1), (4)-(7), (10) 
restrictions re, 147.3(12) 
spousal RRSP, to, 60(G.2) 
taxation of amount transferred, 147.3(9) 
transfers to 
* actuarial surplus, of, 604.01), 147.3(4.1), (7.1) 
¢ another RPP, from, 147.3, Reg. 8517 
e deferred profit sharing plan, from, 147(19) 


e via a trust, 104(27.1) 
marriage breakdown, on, 147.3(5) 


money purchase plan from money purchase plan, 
147.3(7.1) | 


ee pension benefits received through trust, of, 
60())(i1) 

ee RRSP, from, 146(16) 

ee retiring allowance, 60(.1) 

e* unregistered plan, from, 60(j)(1) 

¢ variable benefits, Reg. 8506(1)(e.1) 

e wage measure, defined, 147.1(1) 


Registered retirement income fund 

¢ acceptance for registration, 146.3(2) 

¢ administration fees, non-deductible, 18(1)(u) 
° amended 

ee deemed receipt, 204.2(1.4) 

* amounts received, income, 56(1)(t) 

* annuitant 

ee defined, 146.3(1) 


°° emigration from Canada, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(11) 


e* emigration of annuitant, no deemed disposition, 
128.1(10)“excluded right: or interest” (a)(1i) 


* annuities, holding of, 146.3(1)“qualified 
investment’’(b.1), (b.2) 

benefits taxable, 146.3(5) 

business carried on by, 146.3(3)(c) 

carrier, defined, 146.3(1)“annuitant” 

change in fund after registration, 146.3(11)-(13) 


common-law spouse, breakdown of relationship, 
146.3(14)(a) 


death of last annuitant, 146.3(6)-(6.2) 
defined, 146.3(1) 

designated benefit 

¢ amount deductible, 146.3(6.2) 

e deemed received, 146.3(6.1) 

¢ defined, 146.3(1)“designated benefit” 


transfer of, to spouse, child or grandchild, 
146.3(6.11) 


¢ designation of charity as beneficiary, 118.1(5.1), 
(5.2) 

disposition of property to 

¢ capital loss nil, 40(2)(g)Gv)(A) 

eligible amount, 146.3(6.11) 


excessive small business property holding, tax, 
207.1(5) (repealed retroactively) 


excluded from various trust rules, 108(1)*trust’’(a) 
exempt from tax, 146.3(3), 149(1)(x) 

income accruing in 

e not taxed, 146.3(3), 149(1)(x) 


* not taxed by U.S., Canada—U.S. tax treaty Canada- 
U.S. Tax Treaty:Art. XVHI:7 


* income not subject to annual accrual, Reg. 7000(6) 
¢ information returns, Reg. 215 ) 


* insurance corporation demutualization conversio 
benefit, 139.1(12), (14) 
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Registered retirement income fund (cont’d) 


interest income deemed not received by annuitant, 
146.3(15) 

investment counselling fees, non-deductible, 18(1)(u) 
locked-in annuities, 146.3(1)‘‘qualified 
investment’’(b.2) 

minimum amount 
e defined, 146.3(1) 


* requirement to pay out annually, 
146.3(1)“‘retirement income fund” 


non-qualified investments, 146.3(7)-(9) 
non-resident, payment to, 212(1)(q) 
payments under 
attributed to spouse, 146.3(5.1) 
joint and several liability for tax on, 160.2(2)-(4) 
non-resident, to, 212(1)(q) 

° election to file return, 217 
taxable, 146.3(5) 
withholding of tax, 153(1)(1), Reg. 103(4), 
103(6)(d.1) 

property 

e disposition or acquisition, 146.3(4) 

e transfer of, 146.3(14)-(14.2) 

e used as security, recovery of, 146.3(10) 
“property held” in connection with the fund, 146.3(1) 
qualified investment, defined, 146.3(1) 
registration of, 146.3(2) 
retirement income, defined, 146(1) 
retirement income fund, defined, 146.3(1) 
revocation of registration, 146.3(11)—(13) 
services in respect of, non-deductible, 18(1)(u) 
tax-paid amounts, see Tax-paid amount 
tax payable by 

¢ on acquisition of shares not at fair market value, 


¢ on foreign property, 206 | 
¢ on holding certain property, 207.1(4) 
transfer from 
another RRIF, to, 146.3(2)(e)-(e.2) 146.3(14)(b)G) 
marriage breakdown, on, 146.3(14)(a) 
money purchase RPP, to, 146.3(14.1) 
not a disposition, 248(1)‘“disposition’’(g) 
RRSP, to, 146.3(14)(b)@i) 
spouse’s RRSP, to, on marriage breakdown, 
146.3(14)(a) 
transfer to 
* amount to be included in income, 146.3(5.1) 
e another RRIF, from, 146.3(14)(b)() 
¢ balance of annuitized voluntary contributions, pre- 
10/9/86, 60.2(2) 
¢ deceased spouse’s RRSP, from, 60(1) 
* not a disposition, 248(1)“disposition’’(g) 
° aN from, 146.3(2)(f)(v), (vi), 147.3(1), (4)-(7), 
¢ RRSP, from 146(16), 146.3(5.1) 
e rules, 146.3(5.1)-(5.5) 
trust, not taxed, 146.3(3), 149(1)(x) 
withholding of tax, 153(1)(1), Reg. 103(4), 
103(6)(d.1) 


Registered retirement savings plan 


administration fees, non-deductible, 18(1)(u) 

age 69 maturity, 146(2)(b.4), 146(13.2) 

amended plan, 146(12) 

¢ deemed receipt, 204.2(1.4) 

* payments out of, subject to withholding of tax, 
153(1)G) 


amount deductible 
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* excess premiums, 146(8.2) 
deemed not premiums, 146(8.21) 

amount included in computing income, 
146(8.3)-(8.7) 

amounts received from, income, 56(1)(h), 146(8) 
annuitant 
e defined, 146(1) 
* emigration from Canada, no deemed disposition, 

128.1(10)“excluded right or interest’(a)(1) 


* emigration of annuitant, no deemed disposition, 
128.1(10)‘excluded right or interest’(a)(i) 


annuity acquired or provided under, pre-Oct9/86 


¢ balance of annuitized voluntary contributions to 
RPP, 60.2(2) 


attribution rule re payments from spousal plan, 
146(8.3) 


benefits from, 146(8)—(8.91) 

¢ rollover for financially dependent child, 

60(1)(v)(B.01) 

* spousal plan, attribution to spouse, 146(8.3) 

¢ taxable, 146(8) 

¢ where Ve not registered at end of year entered 

into, 146(15) 
borrowing against, 

e income inclusion, 146(10)(b) 

¢ prohibited for depositary plan, 146(2)(c.3)(11) 
borrowing from 

* to finance education, see Lifelong Learning Plan 

¢ to purchase a home, see Home Buyers’. Plan 
business carried on by, 146(4)(b) 
change in, after registration, 146(12), (13) 

e advantage extended by issuer, 146(13.1) 
common-law spouse, breakdown of relationship, 
146(16) 
contributions, see premiums (below) 
cumulative excess amount re, 204.1(2.1), 204.2(1.1) 
death, effect of, 146(8.8)-(8.91) 


e refund of premiums to child or grandchild, 
rollover to new RRSP, 60(1)(v)(B.1) 


¢ refund of premiums to spouse, child or grandchild, 
146(1)“‘refund of premiums” 


deduction limit, 146(1)“RRSP deduction limit” 
e defined, 248(1) 

defined, 146(1) 

definitions, 146(1) 

Sapna of charity as beneficiary, 118.1(5.1), 
disposition of property to 

e capital loss nil, 40(2)(g)Gv)(B) 

dollar limit, 146(1)“RRSP dollar limit” 

¢ defined, 248(1) 

ae re refund of premiums, ITAR 61(2), Reg. 
excess amount for a year re, 204.2(1) 

excess contributions 
e tax on, 204.1 
¢ withdrawal of, 146(8.2) 

excessive small business property holding, tax, 
207.1(5) (repealed retroactively) 

excluded from various trust rules, 108(1)‘‘trust’’(a) 
exempt from tax, 146(4), 149(1)(r) 

foreign property of 

¢ defined, 206(1), Reg. 5000 

* tax re, 205-207 

Home Buyers’ Plan, see Home Buyers’ Plan 
home mortgage as investment, Reg. 4900(1)(Q) 
income accruing in 
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Registered retirement savings plan (cont’d) 


* not taxed, 146(4), 149(1)(1) 
* not taxed by U.S., Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVII:7, XXIX:5 


income not subject to annual accrual, Reg. 7000(6) 
information returns, Reg. 214 
insurance corporation demutualization conversion 
benefit, 139.1(12), (14) 
interest on money borrowed to invest in, not 
deductible, 18(11)(b) 
investment counselling fees, non-deductible, 18(1)(u) 
investment in small businesses, Reg. 4900(6), (12) 
issuer extending advantage, 146(13.1) 
“issuer” of, defined, 146(1) 
labour-sponsored venture capital corporation, 
127.4(1)“qualifying trust’, 127.4(6)(a) 
labour-sponsored venture capital corporation shares, 
acquisition of, 127.4(1)“qualifying trust” (3) | 
life insurance policies, 146(11) 
Lifelong Learning Plan, see Lifelong Learning Plan 
maturity by age 69, 146(2)(b.4), 146(13.2) 
money borrowed to pay premium 
¢ limitation on interest deductibility, 18(11)(b) 
mortgage as investment, Reg. 4900(1)Q) 
net past service pension adjustment, meaning, 146(1) 
non-qualified investments, defined, 146(1) 
e disposition of, 146(6) 
non-resident withholding tax, 212(1)() 
overcontribution to 
no deduction for, 146(5) 
non-deductible, withdrawal of, 146(8.2) 
tax on, 204.1(2.1) 
transfer from RPP, deduction if withdrawn, 
147.3(13.1) 
payments under 
° ests and several liability for tax on, 160.2(1), (3), 


e non-residents, to, 212(1)(1) 
ee election to file return, 217 
* remuneration, Reg. 100(1) 
¢ taxable, 56(1)(h), 146(8), 212(1)(1) 
¢ withholding tax, 153(1)qQ) 
pledging assets of, see borrowing against (above) 
premiums 
amount deductible, 60(i), 146(5), (5.2), (6.1) 
excess, refunded, deemed not premiums, 146(8.21) 
minimum tax, 127.52(1)(a) [repealed] 
paid before registration, 146(14) 
refund of, on overcontribution, 146(8.2) 
undeducted, 204.2(1.2) 
property used as security for loan, recovery of, 
146(7) 
retiring allowance, transfer to, 60(@.1) 
qualified investments of, 146(1), Reg. 4900 
recontribution of certain withdrawals, deduction for, 


146(6.1) 
refund of excess contributions, 146(8.2) 
refund of premiums, 146(1) 
death before 1972, ITAR 61(2), Reg. 5600 
deemed receipt of, 146(8.1) 
defined, 146(1) 
estate, to, 146(8.1) 
transferred to annuity, RRSP or RRIF, 60(1) 


used to purchase income-averaging annuity 
contract, deductible, 61(2)(d) 


registration of, 146(2), (3); (13.1) 
¢ change after, 146(12), (13) 


rules governing, 146 

security, not to be used as, 146(2)(c.3)(11) 

services in respect of, non-deductible, 18(1)(u) 
spousal plan, 146(8.3) 

¢ attribution on withdrawals, 146(8.3) 

¢ defined, 146(1) 

* premiums 

*¢ amount deductible, 146(5.1) 

ee not subject to income attribution rules, 74.5(12) 


transfers to, from RPP or DPSP, 60G.2) 
spouse 
* breakdown of relationship, on, 146(16) 


¢ transfer to, on death, 146(1)“refund of premiums”, 
146(8.91) 


tax on over-contributions to, 204.1 

tax-paid amounts, see Tax-paid amount 

tax payable by 

* on acquisition of shares not at fair market value, 


on foreign property, 206 
on holding certain property, 207.1(1) 
termination at age 69, 146(2)(b.4) 
transfer from, to other plan or RRIF, 60(1), 146(16) 
amount to be included in income, 146.3(5.1) 
not a disposition, 248(1)“disposition’’(g) 
rules, 146.3(5.1)-(5.5) 
tracking of funds, 146(8.4) 
transfer to 
another RRSP, from, 146(16) 
capital loss deemed nil, 40(2)(g)(iv)(A) 
capital loss denied, 40(2)(g)(Gv)(B) 
DPSP, from, 147(19) 
deceased person’s RRSP, from, 60(1) 
not a disposition, 248(1)“disposition’’(g) 
pension benefits received through a trust, 60G)(ii) 
RPP, from, 147:3(1), (4)-(7), (10) 
division of amount transferred, 147.3(11) 
taxation of amount transferred, 147.3(10) 
RRIF, from, 146.3(14)(b)(i1) 
retiring allowance, 60(j.1) 
spouse, for, on marriage breakdown, 147.3(5) 
spouse’s RPP or DPSP, from, 60(.2) 
unregistered plan, from, 60(j)(i) 
trust 
disposition of property by, 146(9) 
non-qualified investments acquired by, 146(10) 
non-qualified investments held by 
tax payable, 146(10.1) 
not taxed, 146(4), 149(1)(r) 
unused deduction room, meaning, 146(1) 
United States residents, deferral, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X VIII:7 
withdrawal of funds for education, see Lifelong 
Learning Plan 
withdrawal of funds to purchase home, see Home 
Buyers’ Plan 
withholding on withdrawals of funds, Reg. 103(4) 


Registered securities dealer, see also Broker; 
Investment dealer; Securities 


defined, 248(1) 


securities lending arrangement payments to non- 
residents 


* exemption from withholding tax, 212(1)(b)(xi1) 
¢ information return required, 212(18) 
* tax on excessive payments, 212(19) 
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Registered securities dealer (cont’d) 

¢ software development by, no R&D credits, 
248(1)“‘scientific research and experimental 
development’’(b)(ii) 

Registered segregated fund trust 

e excluded from various trust rules, 108(1)‘‘trust’’(a) 

Reeisicheal supplementary unemployment benefit 

plan 

¢ amendment of, amounts received, 145(4) 

¢ benefits received, income, 56(1)(g) 

¢ defined, 145(1) 

* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest”(a)(xi) 

¢ employer’s contribution under, 20(1)(x), 145(5) 

e excluded from various trust rules, 108(1)“trust’’(a) 

¢ rollover to new trust, 248(1)“disposition”(f)(vi) 

¢ trust not taxable, 145(2), 149(1)(q) 

¢ winding-up of, amounts received, 145(4) 


Registration 
¢ business, see Business number 


e Canadian amateur athletic association, 
248(1)“registered Canadian amateur athletic 
association” 
appeal from refusal or revocation by Minister, 
172(3), (4) | 
¢ certificate in Federal Court, of tax owing to Crown, 
POS) 
¢ charity, 248(1)“registered charity” 
appeal from refusal or revocation by Minister, 
172(3), (4) : 
deferred profit sharing plan, 147(2)-(5), Reg. 1501 
education savings plan, 146.1(2), (4), (12) 
employees profit sharing plan, as DPSP, 147(3), (4) 
GST, see Business number 


labour sponsored venture capital corporation, 

204.81(1) | 

¢ multi-employer pension plan, Reg. 8510(7) 

¢ national arts service organization, 149.1(6.4) 
appeal from refusal or revocation by Minister, 
172(3), (4) 

pension plan, 147.1(2), (3), Reg. 8512(1) 

¢ multi-employer plan, Reg. 8510(7) 

profit sharing plan, as DPSP, 147(2) 

registered education savings plan, see education 

savings plan (above) 

° registered investment, deemed, 204.4(7) 

¢ registered pension plan, see pension plan (above) 

° registered retirement income fund, see retirement 
income fund (below) 

¢ registered retirement savings plan, see retirement 

savings plan (below) 

retirement income fund, 146.3(2) 

retirement savings plan, 146(2), (3), (13.1) 

revocation of, see Revocation of registration 

tax shelter, 237.1, see also Tax shelter 

Regular adjustment period 

e defined, re indexed debt obligation, Reg. 7001(7) 

Regular customers 

¢ defined, for FAPI rules, 95(2.4)(b) 

Regular eligible amount 

e defined, for Home Buyers’ Plan, 146.01(1) 

Regulated Investment Company (U.S.) 


* deemed no tax avoidance motive for foreign 
investment entity rules, 94.1(2)(n) 


R 


R 


R 


R 


R 


R 


R 


R 


R 


R 
R 


¢ dividend paid to Canadian resident, Canada—U.S. Tax 


Convention Canada-U.S. Tax Treaty:Art. X:7(b) 


egulations 
definitions in, Interpretation Act s. 16 
failure to comply with, penalty, 162(7) 


iV) lade material amended from time to time, 
221(4) 


Income Tax, reproduced after the Income Tax Act 
and Income Tax Application Rules 


judicial notice to be taken of, 244(12) 

meaning, 248(1) 

provision for, 147.1(18), 214(13), 215(5), 221(1) 
publication of, in Canada Gazette, 221(2) 
reducing amount of non-resident withholding tax, 
215(5) 

residents in Canada, re, 214(13) 

retroactive effect, limitation on, 221(2) 

whether binding on Her Majesty, 221(3) 


ehabilitative therapy 

for hearing/speech loss, medical expense, 
118.2(2)(1.3) 
eimbursement ta 

alimony or maintenance payments, 56(1)(c.2), 60(c.2) 
disability insurance top-up paid by employer, 
8(1)(n.1 

election to offset against outlay or expense, 12(2.2) 
housing loss, by employer, 6(19)—(22) 

included in income, 12(1)(x) 
e prescribed amount, Reg. 7300 

inducements, 20(1)(hh) 

legal expenses of collecting salary etc., re 
e included in employee’s income, .6(1)(j) 

loss in value of home, for, 6(19)—(22) 

medical expenses, 118.2(3)(b) 

motor vehicle expenses, in respect of, 6(1)(b)(xi) 
payments as 
e election re adjusted cost base, 53(2)(s), 53(2.1) 


petroleum/natural gas etc. royalties included in 
income, for, 80.2 


received by beneficiary of trust, or partner, 12(2.1) 
salary or wages, of, 8(1)(n) 

support payments, 56(1)(c.2), 60(c.2) 
eimbursement payment 

defined (re top-up disability payments), 8(1)(n.1)(@) 
einsurance arrangement 

defined, 211(1), Reg: 1900(1) 

einsurance commission 

deduction, 20(1)(Gj) 

defined, Reg. 1408(1) 

exclusion from matchable expenditure rules, 18.1(15) 
inclusion in income, 12(1)(s) 

reserve for, 20(7)(c) 

einsurance recoverable 

defined, Reg. 2400(1) 

einsurance trust 

exemption from withholding tax, 212(19)(d) 
einsurer 

sales commissions, excluded from matchable 
expenditure rules, 18.1(15) 

elated, see Related persons 


elated business 

of charity 

e defined, 149.1(1) 

* revocation of registration for carrying on other 
business, 149.1(2)(a) 


Related group, defined, 251(4) 
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Related persons, see also Associated corporations 

* deemed not to deal at arm’s length, 251(1)(a) 

¢ defined, 251(2) 

** extended meaning under debt forgiveness rules, 
80(2)(j) 

** special rule for butterfly transactions, 55(5)(e) 


** special rule for deemed dispositions of trusts, 
104(5.7)(b) 


** special rule for financial institutions tax, 190.15(6) 

*¢ special rule for foreign affiliates, 95(2.2)(b), 
95(6)(a)(i) 

*¢ special rule for loans to non-residents, 17(11), 
(11.1), (11.3) 


ee — rule for transfer PRICING. Canada—U.S. Tax 
onvention Canada-U.S. Tax Treaty:Art. [X:2 
Related segregated fund trust, 138.1 
. penn cost base of, 53(1)(1), 53(2)(q) 
° DAN on qualifying disposition to trust, 
3) o 
. pea 138.1(1)(a) 


* flow-through entity for capital gains exemption, 
39.1(1), (6) 


* minimum tax not payable, 127.55(f() 

* rollover to new trust, 248(1)“disposition”(f)(v1) 
Related transactions 

¢ defined, for foreign tax credit, 126(7) 
Relationship, defined, 251(6) 

* for certain Part I.3 purposes, 181.5(6) 

Release or surrender, defined. 248(9) 

Relevant authority, see also Competent authority 


° defined 
** for policy reserves in insurance business, Reg. 
1408(1) 


** for prescribed amount and recovery rate, Reg. 


Relevant contribution (re eligible funeral 
arrangement) 


¢ defined, 148.1(1) 

Relevant conversion benefit 

* defined, for insurance demutualization, 139.1(16)(a) 
Relevant limit (re debt forgiveness rules, 
partnerships) 

¢ defined, 80(15)(b) 

* limitation on deduction to partner, 80(15)(a) 
Relevant loss balance (for debt forgiveness rules) 
* application of, 80(3), (4) 

¢ defined, 80(1) 

Relevant period 

¢ defined, 104(5.7) 


* for deferred income plans, foreign property, Reg. 
5000(7) 


* for trust deemed disposition rules, defined, 104(5.7) 
Relevant tax factor (for FAPI) 
* defined, 95(1) 


Religious order, members’ charitable gifts, 110(2) 


Religious organization, see Communal organizations; 

Registered charity 

Relocation, see also Moving expenses 

* counselling, see Counselling services 

* eligible, see Eligible relocation 

* reimbursement for loss of value of home, see 
Housing loss 


Remainder interest, disposition of, see Life estate in 
real property 


Remission orders 

* text of, reproduced after the Income Tax Regulations 
Remittance of taxes withheld, see also Withholding 
tax 


¢ deemed remitted on day received by Receiver 
General, 248(7) 


e interference with, by secured creditor, 227(5.2)-(5.4) 
(draft) 


* large emplo oes must remit through financial 
institution, 153(1), Reg. 110 
* small employers, quarterly remittance, Reg. 108(1.12) 
* source withholdings, Reg. 108 
¢ unclaimed dividends and interest, 153(4), Reg. 
108(4) 
Remote work site, employment at, 6(6), see also 
Northern Canada 
Remuneration, see also Salary 
¢ defined 


*« for Canadian film/video tax credit, Reg. 
1106(1)“‘remuneration” 


ee for source withholdings, Reg. 100(1) 
¢ information returns, Reg. Part II 

¢ ranges of, Reg. Sch. I 

* total 

ee defined, Reg. 100(1) 

* unpaid, 78(4) 

¢ withholding of tax on, 153(1)(a) 

ee failure to remit amounts withheld, 227(9.5) 
ee failure to withhold, 227(8.5) 
Renewable energy, see energy: renewable 
Renovations 

¢ disability-related 

*¢ deductible, 20(1)(qq) 

¢e medical expense credit, 118.2(2)(1.2) 
Rent 

* accrual of, to date of death, 70(1)(a) 

¢ deduction for, 9(1) 

¢ future period, for 


** not “outlay” or “expense” 66(15)“outlay” or 
“expense” 


* income 
¢ taxable, 9(1) 


ee whether specified investment business, 
125(7)“specified investment business” 


* non-resident withholding tax, see paid to non-resident 
(below) 


* office, paid by employee, 8(1)(1)(i1) 
*¢ certificate of employer, 8(10) 


¢ paid on depreciable repeat before acquisition, 
deemed CCA, 13(5. 


paid to non-resident, tia 212(13) 

¢ alternative tax, 216 

* re railway rolling stock, exemption, 212(1)(d)(vii) 

prepaid, non-deductible, 18(9) 

scientific research expenditures, limitations, 

37(8)(d) (i) 

* treaty rules, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. VI 

Rental cost 

¢ defined, Reg. 5202 

Rental or leasing property 

¢ defined, 127.52(3) 

* minimum tax, 127.52(1)(b), (c)(ii) 

Rental properties 


* capital cost allowance, Reg. 1100(11)-(14.2), 
1101(lac)+(lae) 
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Rental properties (cont’d) 
** non-arm’s length exception, Reg. 1102(20) 


¢ defined, Reg. 1100(14)-(14.2) 

* minimum tax, 127.52(1)(b), (c.2)(ii), 127.52(3)“rental 
or leasing property” 

Renunciation, see Flow-through shares 

Reorganization, see also Amalgamation; Rollover; 

Winding-up 

¢ butterfly, 55(3)(b) 

* causing security of deferred income plan to become 
foreign property, 206(3.1) 

* corporate, generally, 84—88 

e divisive (butterfly), 55(3)(b) 

¢ effect on stock options, 7(1.4), (1.5) 

¢ mutual fund corporation or trust, 132.2 

¢ of business, payment to shareholder deemed 
dividend, 84(2), (6) 

° of capital, exchange of shares, 86(1); ITAR 26(27) 

¢ property acquired in course of 

ee capital cost allowance, Reg. 1100(2.2) 

* treaty protection, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XIII:8 

Repaid amount (tax shelter investment) 

e defined, 143.2(10) 

Repair 

¢ automobile, see Automobile: operating costs 

Repayment, see also Reimbursement 

¢ amount previously included in income, 20(1)(m.2) 

¢ application to other taxes, 164(2) 

¢ employment insurance benefits, 60(n), (v.1) 


* government assistance, see Assistance/government 
assistance: repayment of 


e inducements, 20(1)(hh) 

* overpayment of interest, by taxpayer, 164(3.1) 
ee deduction for, 20(1)(1) 

¢ pension benefits, 604.03), 4.04) 

¢ policy loan, 60(s) 

e shareholder’s loan, 20(1)q) 

* tax, see Refund 

¢ unemployment insurance benefits, 60(n), (v.1) 
Repayment period 

¢ defined, for Lifelong Learning Plan, 146.02(1) 
Repeal 

¢ legislation, Interpretation Act s. 25(1) 

¢ regulations, Interpretation Act s. 31(4) 


Replacement cost of property 

e value of inventory, 10(4) 

Replacement obligation 

* corporation in financial difficulty, exemption from 
non-resident withholding tax, 212(3) 

Replacement property, see also Exchanges of 

property 

¢ defined 

ee for capital property, 44(5) 

ee for depreciable capital property, 13(4), (4.1) 

ee for eligible capital property, 14(6), (7) 

e« for Home Buyers’ Plan, 146.01(1) 

shares, see Replacement share 

taxable Canadian property 

* capital property, 44(5)(c), (d) 

¢ depreciable property, 13(4.1)(c), (d) 

Replacement share 


* defined, for small business investment capital gain 
rollover, 44.1(1) 


Reportable property 

¢ defined, 128.1(10) 

* reporting of, required, 128.1(9) 

Reportable transaction 

¢ defined, re transactions with non-residents, 233.1(1) 

Reported reserve (of insurer) 

¢ defined, Reg. 1408(1) 

Reporting entity 

¢ foreign affiliate reporting 

ee defined, 233.4(1) 

*¢ obligation to file, 233.4(4) 

¢ foreign property reporting 

e ©» «defined, 233,3¢h) 

¢e¢ obligation to file, 233.3(3) 

Reporting partnership 

¢ defined, re transactions with non-residents, 233.1(1) 

Reporting person 

¢ defined, Reg. 221(1) 

ee re transactions with non-residents, 233.1(1) 

ee re qualified investments and foreign property, 
221(1) 

Reporting requirements, see Information return 

Repossession of property 

¢ effect on creditor, 79.1 

ee capital gains reserve, 79.1(3) 

ee deemed cost of seized property, 79.1(6) 

ee foreign resource property, 79.1(2.1) 

ee in same taxation year as sale, 79.1(5) 

ee inventory reserve, 79.1(4) 

effect on debtor, 79 

pepresentanen allowances, not income, 6(1)(b)(iil), 

iV 

Representation expenses 

¢ deductible, 20(1)(cc) 

e deemed deducted as depreciation, 13(12) 

e election to defer, 20(9), Reg. 4100 

Representative of deceased taxpayer, see Legal 

representative of deceased taxpayer 

Repricing of stock options, 110(1.7), (1.8) 

Required. statement 

e defined, Reg. 809(4) 

Requirement, see Demand; Garnishment for taxes 

unpaid 

Rescheduling of debt, expenses deductible, 

20(1)(e)(i.2), 20(1)(e. 1) Gin) 

Research and development, see Scientific research and 

experimental development 

Research grant 

* receipt of, income, 56(1)(0) 

e refund of, 56(1)(p) 

* repayment of, deductible, 60(q) 

Reserves 

¢ allowed, 20(1)(1)—-(0) 

e¢ amalgamation, on, 87(2)(g), (1), Q) 

¢ amount not due until later year, 20(1)(n) 

*¢ no deduction in certain circumstances, 20(8) 


business income, 1995 stub period, 34.2(4) 
capital gain, 40(1)(a)(il), 40(2)(a) 
¢ donation to charity of non-qualifying security, 
40(1.01)(c) 

disallowed in year of death, 72(1)(c) 
*¢ on exchange of property, 44(1)(e)(i1) 
e¢ where property repossessed by creditor, 79.1(3) 
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eserves (cont'd) 
* contingent account, limitation on deductibility, 
18(1(e) 
* credit unions, Reg. Part VI 
¢ debt forgiveness, 61.2-61.4 
° defined 
ee for capital gains, 40(1)(a)(ii) 
ee for large corporations tax, 181(1) 
+ for registered labour-sponsored venture capital 
corporations, 204.8(1) 
e disallowed, 18(1)(e). 20(7) 
¢ donation of non-qualifying security to charity, 
40(1.01)(c) 
e« disallowed in year of death, 72(1)(c) 
¢ doubtful debts, 12(1)(d), 20(1)(1) 
* exchange of property, 44(1)(e)(i1) 
¢ foreign exchange restriction, 91(2), (3) 
* goods not delivered, 12(1)(e), 20(1)(m) 
* guarantees etc., for, 12(1)(d.1) 
* impaired debts, 20(1)(1)(ii) 
* imputed to spouse on death of taxpayer, 72(2) 
* insurance agent or broker, 32 


* insurer, see Insurance corporation: policy reserves; 
Insurance corporation: reserve for unpaid claims 


e inventory, 20(1)(n) 

*« where property repossessed by creditor, 79.1(4) 

¢ Large Corporations Tax on, 181.2(3) 

¢ life msurer’s, 138) 

¢ limitation on deductibility, 18(1)(e) 

* manufacturer's warranty, 20(1)(1), (m), (m.1), (n), (0) 

* maximum cumulative, of credit union, 
137(6)“maximum cumulative reserve” 

* negative, of insurer, 20(1)(e.1), 20(22), Reg. 1400(2) 

* not deductible, 18(1)(e), 20(7) 

* guadrennial survey, 12(1)(h), 20(1)(o), Reg. 3600 

* reported (insurer), Reg. 1408(1) 

* sectoral. defined, 20(2.3) 

* services not rendered, 12(1)(e), 20(1)(m) 

* transportation tickets, 20(6) 

* undelivered food or drink, 20(6) 

* unearned commissions, 32 

* unpaid claims, see Insurance corporation: unpaid 
claims reserve adjustment 

* unpaid insurance policy claims 

*« deduction, life insurance business, 138(3)(a)(1i) 

** deduction, non-life insurance business, 20(7)(c) 

*¢ limitation, 18(1)(e.1) 

* unrealized receivables, 20(1)(n) 

* wind-up, on, 88(1)(e.1) 

* year of death, not deductible for, 72(1) 

Reserve amount 

* re resource property, defined, 66(15) 

Reserve deficiency 

* defined, Reg. 1403(8)(d) 

Reservoir 

* substances injected into, deduction for, 20(1)(mm) 

Residence 

* cost of maintaining after move, deduction, 62(3)(g) 

* joss in value of, reimbursement, see Housing loss 

* principal, see Principal residence 

Resident beneficiary 

* defined, 94(1) [proposed] 

Resident compensation 

° defined, Reg. 8300(1) 


Resident contributor 
¢ defined, 94(1) [proposed] 
Resident of Canada 
e absent from Canada 
¢« child care, moving, and attendant expenses, 64.1 
becoming, see Becoming resident in Canada 
ceasing to be, see Ceasing to be resident in Canada 
corporate emigration, 219.1 
corporation, 250(4) 
corporation deemed not, 250(5) 
deemed, 250 
for capital gains exemption, 110.6(5) 
e tuition credit, 118.5(2) 
defined, 250 
¢ authorized foreign bank, 212(13.3) 
offshore trust, 94(1)(c)(a) [to be repealed], 94(3)(a) 
[proposed] 
¢ entitled to U.S. treaty benefits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIX A:2 


extended meaning of, 250(1), (2) 

former, see Former resident 

former, deemed employed in Canada, 115(2)(c) 
income earned in a province, Reg. 2601 
liability for tax, 2(1) 

ordinarily, meaning of, 250(3) 

part-year, see Part-year resident 


partnership, Income Tax Conventions Interpretation 
Act 6.2 | 


qualifying environmental trust, Baia) 
regulations re, 214(13) | 

returning, 128.1(6), (7) 

short-term, 128.1(4)(b)(iv) 

treaty purposes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. IV 

* trust, deemed, 94(3)(a), [proposed] 

Residential property 

¢ defined, for minimum tax purposes, 127.52(3) 

* partnership investing in 

*¢ capital cost allowance limitation, 127.52(2) 
Residual balance (upon debt forgiveness) 

¢ defined, 80(14) 

¢ included into income, 80(13) 

Residual portion (on disposition of specified debt 


obligation), see also Current amount (on disposition of 
specified debt obligation) 


* application of, 142.4(4) 

¢ defined, 142.4(8) 

*¢ re disposition by financial institutions, Reg. 
9200(1) 

Resman Holdings TCC decision overruled, 

66.1(6)“Canadian exploration expense’’(d)(i), 66. 1(9)(a) . 

Resource 

¢ defined, Reg. 1206(1) 

¢ mineral, see Mineral resource 

Resource activity 

¢ defined, for resource allowance claims, Reg. 1206(1) 

Resource allowance, 20(1)(v.1), Reg. 1210, see also 

Depletion allowances 

additional, Reg. 1210 

amalgamation, Reg. 1214 

deduction for, 20(1)(v.1), 20(15), 65, Reg. Part XII 

definitions, Reg. 1206 

earned depletion base, Reg. 1205 | 

not claimed at partnership level, 96(1)a) 

partner, of, Reg. 1210(3) t 

resource profits, defined, Reg. 1204 . 


2670 


Topical Index 


Resource expenses, see also Canadian development 
expense; Canadian exploration expense; Canadian oil 
and gas property expense 

* amounts recovered included in income, 59 

¢ Canadian development expenses, 66.2 

° cae exploration and development expenses, 
6 

Canadian exploration expenses, 66.1 

Canadian oil and gas property expenses, 66.4 
change of control, rules, 66.7(10), (11) 
cumulative offset account, 66.5 


flow-through shares, 66(12.6)—(12.74), see also 
Flow-through shares 


¢ flow-through to shareholder, 66(12.6), (12.62), 
(12.64) 


foreign exploration and development expenses, 66(4) 
joint exploration corporation, 66(10)—(10.4) 

limited partner, at-risk rules, 66.8 

minimum tax, 127.52(1)(e), (e.1) 

partnership, of, 96(1)(d) 

reduction of, on debt forgiveness, 80(8) 

successor rules, 66.7 

“warehousing” prohibited, 66(19) 

Resource income 

e manufacturing profits, Reg. 5203 

Resource loss 

e prescribed, Reg. 1210.1 

ee income inclusion, 12(1)(z.5) 

Resource profits 

e defined, Reg. 1204(1.1), 5202 

Resource property 

¢ Canadian, see Canadian resource property | 

* carved-out income, see Carved-out income 

e deceased taxpayer’s, 70(5.2) 

¢ disposition 

ee consideration for, on amalgamation, 87(2)(p) 
ee involuntary, 59.1 

ee reserve for uncollected amount 

eee income in later year, 59(2) 

* expropriation, 59.1 


foreign, see also Foreign resource property 
¢ proceeds of disposition, 59(1) 
partnership, of, 96(1)(d) | 
rules for trusts, 104(5.2) 
timber, see Timber resource property 
trust, see Resource property trust 

Resource property trust 

¢ defined, Reg. 5000(7) 


¢ information return where interest claimed to be 
qualified investment, Reg. 22] 


¢ not foreign property for deferred income plans, Reg. 
5000(1)(c.1) 

Resource rate reduction percentage 

* .Gelmed. 20,11) 

e reduction in corporate tax rate, 125.11(2) 

Respiratory aids 

e medical expense, Reg. 5700(c), (c.1), (c.2) 

Respite care, see Attendant 

Restricted farm loss 

addition to adjusted cost base of land, 53(1)(i) 

amalgamation, on, 87(2.1) 

carryover of, 111(1)(c) 


deduction by partner where partnership disposes of 
land, 101 


¢ defined, 31(1), (1.1), 1119), 248 (1) 


determination of, by Minister, 152(1.1), (1.2), (1.3) 
limitation on deductibility, 31(1), 111(3) 

partnership, from, 96(1) 

reassessment, 152(6)(c) 

¢ reduction of, on debt forgiveness, 80(3)(c) 
Restricted financial institution, see also’ Financial 
institution; Taxable RFI share 

e defined, 248(1) 

¢ dividends received on term preferred shares, 112(2.1) 
¢ receiving dividends on taxable RFI shares 


¢ where shares acquired under securities lending 
arrangement, 260(9) 


° software development by, no R&D credits, 
248(1)“scientific research and experimental 
development’’(b)(i) 

Restricted financial institution (RFI) shares, taxable 


* tax on dividends received by restricted financial 
institution, 187.3 


¢e¢ information return, 187.5 
ee partnership, 187.4 


Restricted property 

e defined, for non-resident trust rules, 94(1) 
[proposed], 94(15) 

Restrictive covenant (or non-competition payment) 

¢ allocation of price paid, 68(c) 

¢ employment income from 

ee taxable when receivable after 3 years, 6(3.1) 

e income from 

ee deduction for bad debt, 60(f) 

eee bad debt recovered, 56(1)(m) 

ee included in income, 56.4(2) 

ee non-resident withholding tax, 212(1)@), 212(13)(g) 

Restructuring of debt, expenses deductible, 

20(1)(e)Gi.2), 20(1)(e. 1) Gil) 

Retention of books and records, 230(4), (4.1) 

Retirement benefits 

e defined, Reg. 8500(1) 

Retirement compensation arrangement 

e administration of, corporation exempt, 
149(1)(0.1)(4)(B) 

¢ amount paid in respect of 

ee withholding of tax, 153(1)(p)-(r) 

* amount payable under trust, not income, 12(1)(m)(i1) 

* amounts received by employer under, includable in 
income, 12(1)(n.3) 

¢ amounts transferred under, deduction from income, 

60.1) 

benefits under 

e deduction from income re, 60(t) 

¢ includable in income, 56(1)(x), (z) 

e not includable in employee’s income, 6(1)(a)(i1) 

e received by another 

ee joint and several liability for tax on, 160.3 

contribution to 

oy tax Ol, 207-101) 

e withholding, Reg. 103(7) 

creation of trust, 207.6(1) 

deduction for contributions to 

¢ by employee, 8(1)(m.2), 60(t), (u) 

¢ by employer, 18(1)(0.2), 20(1)(r) 

defined, 248(1), Reg. 6802 

disposition of interest in 

* amount included in income, 56(1)(y) 

¢ deduction from income re, 60(u) 

disposition of property by trust, 56(11) 

distribution by trust, 107.2 
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Retirement compensation arrangement (cont’d) 
* emigration of employee, no deemed disposition, 
128. “1(10)' ‘excluded right or interest’’(a)(ix) 


* employee benefit plan becoming 

¢« deemed contribution, 207.6(4) 

¢ employer contribution deductible, 20(1)(r) 

* excluded from non-resident trust rules, 94(1)“exempt 
foreign trust’(e) [proposed] 

¢ failure to withhold amounts in respect of, 227(8.2) 

* foreign plan, see Foreign plan (pension plan) 


* incorporated stir eet carrying on personal services 
business, 207.6(3) 


¢ life insurance policies, 207.6(2) 

¢ Member of Parliament, Reg. 6802.1 

* money borrowed to make employee contributions 
¢ ¢ limitation on interest deductibility, 18(11)(e) 


* non-resident compensation plan not retirement 
compensation arrangement 


** exception re “resident’s arrangement”, 

¢ payment of tax, 207.7(3) 

¢ portion of benefits taxable, 56(1)(a)() 

¢ prescribed plan or arrangement, 207.6(6), Reg. 6802 

° sete price of interest in, paid by non-resident, 

12(1)Q) 

¢ refund of tax, 207.7(2) 

¢ refundable tax, 207.5—207.7 

ee defined, 207.5(1) 

ee election re, 207.5(2) 

e resident’s arrangement, 207.6(5) 

¢ resident’s contribution, defined, 207.6(5.1) 

¢ severability of plan, 56(10) 

¢ subject property 

ee¢ defined, 207.5(1) 

¢ tax payable, 207.7(1) 

* transfer to another RCA, 207.6(7) 

¢¢ no withholding, Reg. 103(7)(a) 

° trust 

** corporation administering, exempt, 
149(1)(0.1)G)(B) 

ee creation of, 207.6(1) 

ee defined, 207.5(1) 


207.6(5) 


¢ exempt from tax, 149(1)(q.1) 

withholding tax, 153(1)(p)-(r), Reg. 103(7) 
Retirement counselling, see Counselling services 
Retirement income, defined, 146(1) 
Retirement income fund, 
retirement income fund 
¢ registration of, 146.3(2) 
*¢ appeal from refusal, 172(3)(g), 180 
¢e deemed refusal by Minister, 172(4)(f) 


see also Registered 


e revocation of, 146.3(11)-(13) 

services relating to, non-deductible, 18(1)(u) 
Retirement payment 
¢ election to average, ITAR 40 
¢ single, from deferred profit sharing plan, 147(10.1), 

(10.2), Reg. 1503 
Retirement savings plan, 
retirement savings plan 
* appeal from refusal to register, 172(3)(b), 180 
* deemed registered, when, 204.2(3) 
¢ defined, 146(1) 
* foreign, see Foreign retirement arrangement 
* registration of, 146(2), (3) 
*«¢ deemed refusal by Minister, 172(4)(b) 
* services relating to, non-deductible, 18(1)(u) 


see also Registered 


Retiring allowance 
¢ defined, 248(1) 


* emigration, no deemed disposition of right, 
128.1(10)“excluded right or interest’’(d) 


e income, 56(1)(a)(1i) 

* legal costs of collecting or establishing right to 

e¢ deduction for, 60(0.1) 

¢¢ income when recovered, 56(1)(1.1) 

¢ paid to non-resident, 212(1)g.1) 

ee election to file return, 217 

* repayment of, deductible, 60(n)(.1) 

¢ spread retroactively over prior years, 110.2, 120.31 

¢ transferred to RRSP or RPP, 60G.1) 

* unpaid, 78(4) 

¢ withholding tax, 153(1)(c), Reg. 103(4), (6)(e) 

Retroactive effect, see also Grandfathering 

¢ of amendments to pre-RSC 5th Supp. Act, ITAR 79 

¢ of interest, to date of effect of amendment, 221.1 

¢ of regulations, to date of public announcement, 
Pein < eiay 

Retroactive lump-sum payment, see Lump-sum 

payment 

Retrospection, ITAR 17(4) 

Return of income 

e defined 

e «.. for,.Gol Credits 122 SG) 

ee for OAS clawback, 180.2(1) 


Returning former resident, 128.1(6), (7) 


Returns, see also Information return 
alternative to withholding tax, 216(1), 217 
amended, 152(6) 
bankrupt individual, 128(2)(e), (f) 
carved-out income, tax on, 209(3) 
corporation, 150(1)(a) 
death of beneficiary, 104(23)(d) 
death of partner or proprietor, 150(4) 
deceased taxpayer, 150(1)(b), (e) 
deferred income plans 

* over-contributions, 204.3 

* property acquired by, 207 

* property held by, 207.2 
demand for, by Minister, 150(2) 
designated persons, 150(1)(e) — 
due date, 150(1) 
electronic filing of, 150.1 
employee’s declaration, 227(2) 

¢ when to be filed, Reg. 107 

e where not filed, 227(3) 
estates, 150(1)(c) 
estimate of surtax, 180.1 
estimate of tax, 151 
extension of time for filing, 220(3) 
failure to file, penalty 

¢ demand by Minister, 150(2) 

e penalty, 162(1) 

ee repeated, 162(2) 

e'e'\O trustees ete:y 162(3) 
false 

° penalty for, 163(2) 

e “understatement of income”, 163(2. 1) 
films, Reg. 225 
guardian, etc., 150(1)(d), (e) 
home insulation program, Reg. 224 
incomplete, penalty, 162(5) 
individual, 150(1)(d), (e) 
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Returns (cont’d) 


e in bankruptcy, 128(2)(e) 
information, see Information return 

late filing, penalty, 162(1) 

Minister not bound by, 152(7) 
non-profit organization, 149(12) 
omission in, penalty, 163(2) 

Part I, 150 

Part I.1, 180.1(3) 

Part I.2, 180.2(5)(a) 

Part 1.3, 181.6 

Part II, 183(1) 

Part tf 1s5.2 

Part IV, 187(1) 

Pate LV cl Ors. 

Part V, 188(1)(b), 189(6) 

Part VI, 190.2 

Part VI.1, 191.4 

Part VII, 193(1) 

Part VIII, 195(1) 

Part IX, 196(2) 

Part X, 202(1) 

Part X.1, 204.3 

Part X.2, 204.7 

Part X.3, 204.86 

Part X.4, 204.92 

Part XI, 207 

Pato. 207.2 

Part XI.2, 207.4 

Part XI.3, 207.7(3)(a) 

Part XII, 208(2) 

Part XIJ.1, 209(3) 

Part. X12, 210,2(9) 

Patt Xt, 2112 

Part XI.4 (qualifying environmental trust), 211.6(1) 
Part XII.5, 211.8(2) 

Part XII.6, 211.91(2)(a) 

Part XIII.1, 218.2(5) 

Part XIV, 219(3) 

proof of, 244(17)-(19) 

public authorities (Part XI.2), 207.4 
refundable Part VII tax, 193(1) 
registered investment, 204.7 

repeated failures to report an amount of income, 
penalty for, 163(1) 

required of employee, 227(2) 

¢ where not filed, 227(3) 

separate 
* amounts receivable on death, 70(2) 
e bankrupt individual, 128(2)(e), (f) 
e death of beneficiary, 104(23)(d) 

e death of partner or proprietor, 150(4) 
ee 1995 stub-year reserve, 34.2(8) 
ee  off-calendar year adjustment, 34.1(9) 
¢ deductions in computing taxable income, 114.2 
¢ minimum tax carryover not applicable, 120.2(4) 
* minimum tax not applicable, 127.55 
* tax credits, 118.93 
tax-exempt persons (Part XII), 208(2) 


tax on foreign property of certain trusts and 
corporations, 207 


trustees etc., 150(3) 

¢ failure to file, penalty for, 162(3) 
¢ in bankruptcy, 128(2)(e) 

trusts, 150(1)(c) 

understatement of income, 163(2.1) 


Revenue Canada, see Canada Customs and Revenue 
Agency 

Revenue guarantee 

* created tax shelter, Reg. 231(6)(b)(ii) 

¢ prescribed, for film shelter, Reg. 7500 

Reverse attribution, 74.5(11) 

Reverse takeover, 256(7)(c) 

Reversionary trust, 75(2), (3) 

Revised Statutes of Canada, 1985 (5th Supp.) 

* amendments to previous Act, ITAR 79 

* continuity of previous versions of Act, ITAR 75, 77 
¢ effective dates, ITAR 73 

Revocable living trust 

e excluded from qualifying disposition, 107.4(1)(e) 
Revocable trust, 75(2), (3) 

Revocation of Canadian film/video production 
certificate, 125.4(6) 

Revocation of elections,.220(3.2) 


¢ election by mutual fund trust for December 15 year- 
Cod hove inlet) 


¢ election to be non-resident-owned investment 
corporation, 134.2 


¢ election to postpone 21-year rule by trust, 104(5.31) 
¢ election to trigger capital gains exemption, 1|10.6(25) 
Revocation of film/video production services 
certificate, 125.5(6) 

Revocation of registration 

amateur athletic association, 168 

appeal from, 172(3), 180(1), 204.81(9) 

charity, 168, 188 

deferred profit sharing plan, 147(14)-(15) 

education savings plan, 146.1(12.1), (12.2), (13), (14) 


labour-sponsored venture capital corporation, 
204.81(6)-(9) 


¢ national arts service organization, 149.1(6.5) 
¢ pension plan, 147.1(11)-(13) 
e profit sharing plan, 147(14)-(15) 


retirement income fund, 146.3(11)-(13) 
retirement savings plan, 146(12) 
Revocation tax, charities, 188 
Revoked corporation (registered labour venture 
capital) 
¢ defined (RLSVCC), 204.8(1), 211.7(1) 
Revoked plan, see Deferred profit sharing plan 
Rider 
¢ deemed to be separate life insurance policy 
ee for insurer’s reserves, Reg. 1408(5), (6) 
e ¢ when added to pre-1990 policy, 12.2(10) 
Right of use or habitation (Quebec) 
e deemed to be trust, 248(3) 
Right to receive an amount 
¢ cost amount of, 248(1)“cost amount’’(e) 
Right to receive production 
¢ deduction of matchable expenditure prorated, 18.1(4) 
e defined, 18.1(1) 
¢ disposition of, income inclusion, 12(1)(g.1), 18.1(6) 
Rights 
¢ exchange of, on amalgamation, 87(4.3) 
Rights or things 
¢ acquired by beneficiary 
ee deemed cost, 69(1.1) 
* exclusions, 70(3.1) 
* transferred to beneficiaries, 70(3) 
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Rights or things (cont’d) 

e value of, included in income at date of death, 70(2) 
Rights to drill or explore, see Exploration and drilling 
rights 

Rights to income 

* transfer of, 56(4) 

River improvements 

* capital cost allowance, Reg. 1102(7) 

Road, see also Specified temporary access road 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 


Roadways : 


¢ capital cost allowance, Reg. Sch. I:Cl. 1(g), Sch. 
EaCls17 


ee for mine, Reg. Sch. II:Cl. 10d), Sch. H:Cl. 41 
Robinson case overruled, 253.1 

Rocking bed, as medical expense, 1|18.2(2)(1) 
Roller skating rink floor, Reg. Sch. II:Cl. 10) 
‘Rolling start” rule, 13(27)(b), 13(28)(c), 13(29) 
Rollout 


¢ from trust, 107(2) 
* on partnership ceasing to exist, 98(3) 


Rollover, see also Transfer of property 
accounts receivable, 22 
amalgamation, on, 87 
bare trust, to or ftom, 248(1)“disposition’’(e)(1) 
convertible debentures, 51 
convertible property, 51 
corporation, to, 85(1) 
by partnership, 85(2) 
capital property, 85(1)(c.2) 
depreciable property, 85(1)(c) 
eligible capital property, 85(1)(d) 
farming inventory, 85(1)(c.2) 
from shareholder, 85(1) 
ee eligible property, 85(1.1) 
ee inventory, 85(1)(c.1) 
ee wholly-owned corporation, 85(1)(e.2), 85(1.3) 
cumulative eligible capital 
* on transfer of business to spouse or corporation, 
24(2) 
* death, on 


ee registered retirement savings plan, 60(1)(v)(B.1), 
146(8.8)-(8.91) 

* ¢ to spouse or spouse trust, 70(6), (6.1) 

¢ debt, in settlement of commercial debt obligation, 
80(2)(h) 

° eigen CRS of insurance corporation, 139.1(4)(a), 

¢ distress preferred share, converted to or from debt, 
80.02(3)-(5) 

° ee on shares held by former resident of Canada, 

exchange of property, 13(4), (4.1), 44 

exchange of shares, 51(1) 

exchange of shares on reorganization of capital, 86 

farm property, of, 70(9), (9.2), 73(3), (4) 

farming inventory, transfer to corporation, 85(1)(c.2) 

foreign share for foreign share exchange, 85.1(5), (6) 

foreign spin-off, 86.1 

insurance business, 138(11.5), (11.94) 


insurer policyholder’s rights, on demutualization, 
139.1(4)(a), (d) 


* internal reorganization, 86 
¢ life insurance policy 
ee to child, 148(8) 


e e @ e e e 


ee to spouse 

eee inter vivos, 148(8.1) 

eee on death, 148(8.2) 

¢ mark-to-market property prohibited, 85(1.1)(g)(iu1) 
e mutual fund trust or corporation, 132.2 
* net income stabilization account/NISA. Fund No, 2 
*¢ to corporation, 85(1)(c.1), 85(1.1)G) 

*¢ to spouse or spouse trust, 70(6.1) 

* non-resident insurance business, of, 138(11.5) 

* parent, to 

ee on death of invidudual, 70(9.6) 

*¢ on wind-up of corporation, 88(1) 

¢ partnership, from 

ee to new partnership, 98(1) 
* ¢ to proprietorship, 98(5) 

* partnership, to, 97(2) 

¢ qualifying disposition to a trust, 107.4 - 

¢ registered pension plan to RPP annuity, 147.4 

¢ registered retirement savings plan, on death, 
60(1)(v)(B.1), 146(8.8)-(8.91) 

reorganizations, 84-88 

replacement property, 13(4), (4.1), 44 

reserves for year of death, 72(2) 

retiring allowance, to RRSP, 60(j.1) 

rights or things transferred to beneficiary, 69(1.1) 
share for share exchange, 85.1 

shareholder, from, to corporation, 85(1) 

e eligible property, 85(1.1) 

small business investments, 44.1 

spouse or spouse trust, to 
e death, on, 70(6), (6.1) 
e inter vivos, 73(1) 

e life insurance policy 

ee inter vivos, 148(8.1) 

ee on death, 148(8.2) 

* registered retirement savings plan, 146(8.8)—(8.91) 
see options, of, on corporate reorganization, 7(1.4), 
¢ taxable Canadian property, 85(1)(i) 
e transaction, see Rollover transaction 


* transfer of insurance business by non-resident 
insurer, 138(11.5) 


¢ treaty protection, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XIII:8 


trust, from 

¢ to beneficiary, 107(2) 

* to new trust, 248(1)“disposition’(e), (f) 
trust, to, 107.4 

winding-up, on, 88(1) 

winding-up of partnership, on, 98(3) 
Rollover transaction, see also Rollover 


* acquisition of specified debt obligation by financial 
institution, 142.6(5) 


¢ defined, 142.6(6) 

Rowboats 

¢ capital cost allowance, Reg. Sch. II:Cl. 7 

Royal Assent 

¢ amendments in force, /nterpretation Act s. 6(3) 
Rey Canadian Mint, subject to tax, 27(2), Reg. 
Royalties 

e accrual to date of death, 70(1)(a) 

¢ based on production or use, income, 12(1)(g) 

* copyright, paid to non-resident, exempt, 212(1)(d)(vi) 
* Crown, see Crown royalty 
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Royalties (cont’d) 
¢ defined, Canada—U.S. Tax Convention Canada-U:S. 
Tax Treaty:Art. X11:4, 6 


* income from 


* * whether specified investment business, 
125(7)“specified investment business” 


* motion picture films, paid to non-residents, 212(5) 
¢ paid to non-resident, 212(1)(d) 


ee to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII 


¢ paid to trust for non-resident, exemption, 212(9)(b) 
¢ petroleum, natural gas, minerals 

ee included in income, 12(1)(0), Reg. 1211 

ee not deductible, 18(1)(m) 

ee« reimbursement for, 80.2 

¢ prepaid, non-deductible, 18(9) 

¢ production, defined, Reg. 1206(1) 


tax re, paid to government by tax-exempt person, 
208 


*¢ exception prescribed persons, Reg. 1216 
¢ timber, 212(1)(e) 

ee alternative tax, 216 

Runway, see Aircraft: runway 


S 
S corporation, see United States: S corporation 
SBB, see Small business bond 
SBDB, see Small business development bond 
SBITC, see Small business investment tax credit | 
SDA, see Salary deferral arrangement 
SDO, see Specified debt obligation 
SIB, see Specified investment business 
SIN, see Social insurance number 
SPDRs, see Standard & Poor 500 Depositary Receipts 
SPI, see Specified participating interest 
SPTC, see Share-purchase tax credit 


SR&ED, see Scientific research and experimental 

development 

SR&ED qualified expenditure pool 

¢ defined, 127(9) 

* investment tax credit for, 127(5)(a)G), (i1)(A), 
127(9)“investment tax credit’(a.1), (f) 


ee additional, for Canadian-controlled private 
corporation, 127(10.1)(b) 


¢ transfer to other taxpayer, 127(13)-(17) 

SRA, see Specified retirement arrangement 

SRTC, see Scientific research tax credit (expired) 

SSHRC, see Social Sciences and Humanities Research 

Council 

Sabbatical arrangement, Reg. 6801(a) 

Safe income, 55(5)(b), (c) 

¢ effect of, 55(2) 

Safe-income determination time 

¢ defined, 55(1) 

Salaries and Wages, see Salary 

Salary, see also Office or employment; Salary or 

wages 

* accrued to date of death, 70(1)(a) 

¢ defined, 248(1) 

ee for manufacturing and processing credit, Reg. 
5202 

¢ garnishment of, see Garnishment for taxes unpaid 

¢ legal expenses of collecting or establishing right to, 


8(1)(b) 


° pa by employee, to assistant or substitute, 
(1)G)Gi) 

°° certificate of employer, 8(10) 

¢ reimbursement of, 8(1)(n) 

¢ tax to be withheld from, 153(1)(a) 

ee failure to withhold, 227(8.5) 

* unpaid, 78(4) 

Salary deferral arrangement 

¢ benefit from, income, 56(1)(w) 

¢ deduction to employer, 20(1)(00), (pp) 

ee limitation, 18(1)(0.1) 

e defined, 248(1) 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(vil), (b) 

e forfeited amounts 

ee deductible from income, 8(1)(0) 

ee includable in employer’s income, 12(1)(n.2) 

¢ inclusion in income from employment, 6(1)(a)(v), 
6(1)@); 611), (2), (4) 

*¢ exception for non-residents, 6(13) 

Salary deferral leave plan, Reg. 6801(b), Reg. 8508 

Salary or wages 

e defined, 248(1) 

ee re Canadian film/video tax credit, 125.4(1) 

ee re film/video production services credit, 125.5(1) 

Sale 

* accounts receivable, 22 

¢ bond, by conversion, 51.1, 77 


e business, of, see also Ceasing to carry on business; 
Rollover 


¢ taxation year-end, 25(1) 

¢ to corporation for shares, 85(1) 

* to partnership, 97(2) 

* to spouse or controlled corporation, 24(2) 


defined, for informations returns on securities 
transactions, Reg. 230(1) 


¢ depreciable property, see Capital cost allowance: 
recapture; Depreciable property 


* mortgage included in proceeds of disposition, 20(5), 


e shares, not at arm’s length, 84.1 
ee by non-residents, 212.1 


Sales tax, federal, see Federal sales tax credit 


Salesperson 
e automobile 
e « reasonable standby charge for use of, 6(2.1) 
¢ automobile or aircraft 
ee capital cost allowance, 8(11) 
© e049 wdeemed 1 3(T 1) 
ee costs, deduction, 8(1)(), 8(9) 
* expenses, deduction, 8(1)(f) 
ee certificate of employer, 8(10) 
ee limitation, 8(4) 
Same-sex partner, see Common-law partner 
Sand, 248(1)“‘mineral” 
¢ tar, see Tar sands, defined; Tar sands ore 
Saskatchewan, see also Province 
labour-sponsored venture capital corporation of 
ee prescribed, Reg. 6700(a)(iv), (1x) 
¢ northern, see Northern Canada 
¢ Pension Plan, see Provincial pension plan, prescribed 
¢ prescribed stock savings plan, Reg. 6705(b) 
* tax rates, see introductory pages 


Saskatchewan Pension Plan, see Provincial pension 
plan, prescribed 
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Satisfaction of obligation 
¢ deemed not to be disposition, 49.1 


Savings and credit unions, 137 

Scale, metric, for retail use 

* capital cost allowance, Reg. Sch. I:Cl. 10(p) 
Scholarship 

* receipt of, income, 56(1)(n) 

ee exemption, 56(3) 

¢ refund of, 56(1)(p) 

* repayment of, deductible, 60(q) 


Scholarship exemption 

° defined, 56(3) 

* exempt from tax, 56(1)(n)(i1) 

School 

¢ attendance at, child care deduction, see Secondary 
school 

School board 

e allowance from, exempt, 81(3) 


School fees, see Tuition fees 


School trustee — 

* expense allowance exempt, 81(3) 

Schooling allowance, provincial tax reduction, 120(2) 

Scientific research and experimental development 

¢ assistance, see Assistance/government assistance 

¢ available-for-use rules, 37(1.2), 248(19) 

¢ buildings 

ee do not qualify as R&D expenditure, 37(8)(d)(), 

Reg. 2900(1 1) 

* contracted out to non-arm’s length person, 
127(9)“qualified expenditure’’(f) 

ee transfer of investment tax credit, 127(13)-(16) 

e credit for, see investment tax credit (below) 

¢ debt forgiveness, effect of, 37(1)(f.1) 

¢ deduction for, 37 

ee amount included in income, 12(1)(v) 

¢ defined, 37(8), (13), 248(1), Reg. 2900(1) 

¢ election to use proxy amount for overhead, 
37(8)(a)Gi)(B), 37(9), Reg. 2900(4) 

° Cake pool, see SR&ED qualified expenditure 

poo 

expenditures, Reg. 2900(2)-(4) 

e change of control, 37(1)(h) 

¢* computation, 37(6.1) 

e deduction for, 37(1), (2) 


37(9) 
ee excluded, 37(8)(d) 
*e¢ on amalgamation, 87(2)(1)—(.2) 
¢ financial institution, by, 248(1)“scientific research 
and experimental development” 
e investment tax credit 


ee basic 20% credit, 127(9)“investment tax 
credit’’(a.1) 


e extra 15%icredit, -127C1O0s1L) 
¢ refundable, 127.1 
linked work, 37(13), Reg. 2900(1)(d) 


overhead expenses, election for prescribed proxy 
amount 


*¢ calculation of prescribed proxy amount, Reg. 
2900(4)-(10) 

*¢ exclusion of proxy amount from expenditure pool, 
37(8)(a)(i)(B) 

ee filing of election, 37(9) 


ee meLsaneit tax credit, 127(9)“qualified 
expenditure” 


* partnership, of 


election for alternative calculation, 37(8)(a)(1i)(B), . 


*¢ no carryforward, 96(1)(e.1) 
¢¢ no losses for passive partners, 96(1)(g) 


¢ pilot plants, fae, for investment tax credits, Reg. 
900(11)(c), 


° prescribed nee required, 37(11), 127(9)“investment 
tax credit’(m) 


° peyansial super-allowance, 127(9)“super-allowance 
enefit amount” 


* proxy amount, prescribed, Reg. 2900(4) 

ee¢ reduction in, 127(11.1)(f) [repealed], 127(18) 
e qualified expenditure 

ee defined, 127(9) 

ee prescribed, Reg. 2901, Reg. 2902 

ee  subsidiary’s, on winding-up, 88(1.4) 

e related corporations, of, 37(1.1) 


rent for buildings, does not qualify as R&D 
expenditure, 37(8)(d)(ii) 


¢ salaries, directly engaged 1 in SR&ED, Reg. 2900(4) 


* sole-purpose R&D performer, Reg. 2902(a) (closing 
words) 


¢ specified employee, paid to, 37(9.1)—(9.5) 
° super- allowance, 127(9)“super-allowance benefit 
amount” 


e third party payment, 37(1)(a)G.1), (ii), (11) 

ee exclusion from prepaid expense rules, 18(9)(d)(i) 

Scientific research and experimental development 

financing contract 

¢ defined, 194(6), 248(1) 

Scientific research corporation (non-profit) 

¢ annual information return, 149(7) 

¢ exemption for, 149(1)q), 149(2) 

ee rules as to control, 149(8) 

ee rules as to income, 149(9) 

Scientific research tax credit (expired), 127.3 

Scow, capital cost allowance, Reg. Sch. II:Cl. 7 

Screenwriter (for Canadian film/video tax credit) 

¢ principal, defined, Reg. 1106(5)(a) 

Script material 

e defined, for Canadian film tax credit, 125.4(1) 

Sculptor, see Artist 

Sculpture, 

property 

e Canadian, CCA claims allowed, Reg. 1102(1)(e) 

Search and rescue volunteer 

* exemption from employment income, 81(4) 

Search warrant 

* compliance required, 231.5(2) 

e issue of, 231.3(1)-(4) 

Second affiliate, see Foreign affiliate: second affiliate 

Second-term shared-use-equipment, for R&D 

investment tax credit 

¢ defined, 127(9) 

Secondary recovery method, defined, Reg. 1206(1) 

Secondary school 

° attendance at, child care deduction, 63(2)(b)(iii), 
63(2.2)(a) 

Secrecy provision, 241 

Secretarial services 


* no application of penalty for misrepresentation, 
163.2(9) 


Secretary, see Officer: corporation, of 


Sectoral reserve 
¢ defined, 20(2.3) 


see also Cultural property; Listed personal 
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Secured creditor 
¢ defined, 224(1.3) 
* garnishment of property of, 224(1.2) 


¢ interference with taxpayer’s remittances, 
227(5.2)-(5.4) (draft) 


¢ withholding tax, liability for, 227(5), (5.1)(h) 
Securities 

* amalgamation, acquired in, 87(2)(e.2) 

e Canadian, see Canadian securities 


* dealer, trader or agent, see also Broker, Registered 
securities dealer 


ee fees of, deduction for, 20(1)(e), (bb) 
ee ineligible for Canadian securities election, 39(5)(a) 


** return re securities lending arrangements and non- 
residents, 212(18) 


ee tax re interest paid under securities lending 
arrangements to non-residents, 212(19) 


¢ fair market value, ITAR 26(11) 


lending arrangements, see Securities lending 
arrangements 


prescribed, Reg. 6200 

publicly-traded, Reg. 4400 

e \V-day values, Reg. Sch. VII 

received for income debt, 76 

small business, Reg. 5100(2) 

transactions 

e information returns, Reg. 230 

used or held in insurance or moneylending business 

¢ “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 

Securities lending arrangements, 260, see also 

Dividend rental arrangement 

¢ amount received deemed to be a dividend, 260(4)-(7) 

* compensation payment non-deductible, 18(1)(w) 

¢ deemed dividend, 260(5) 

e¢ dividend refund, 260(7) 

*¢ no deduction for, 260(6) 

¢ deemed not disposition, 260(2) 

e defined, 260(1) 

¢ disposition of right under, 260(3), (4) 


lender non-resident, effect, 260(8) 

non-resident withholding tax 

* amounts deemed to be interest, 260(8) 

¢ exemption, 212(1)(b)(xu1) 

e special tax on securities dealers, 212(19) 

ee return required, 212(18) 

¢ qualified security, defined, 260(1) 

¢ restricted financial institution receiving dividend on 
shares acquired under, 260(9) 

Security, see also Securities 

¢ defined 

ee for security transactions, Reg. 230(1) 

ee for stock option rules, 7(7) 

ee generally, Interpretation Act 35(1) 

° anne of, not a disposition, 248(1)“disposition’’(j), 


¢ non-qualifying, see Non-qualifying security 
* qualified, see Qualified security 

Security distribution 

¢ defined, 260(1) 

Security for tax, 220(4)-(4.4) 

e defined, Interpretation Act 35(1) 

¢ departure tax, 220(4.5)-(4.71) 

e discharge, Reg. Part XXII 


extends 10-year collection limitation period, 
222(8)(b) 


* taxpayer becoming non-resident, 220(4.5)—(4.71) 

Security interest 

¢ defined, for garnishment rules, 224(1.3) 

Seeing Eye dog, see Guide dog expenses 

Segregated fund (of life insurer) 

¢ defined, 138.1(1), 2111), Reg. 1408(1), 1900(1) 

* related, see Related segregated fund trust 

¢ rules re, 138.1 

¢ trusts, 138.1 

ee election, Reg. 6100 

*¢ interest in, adjusted cost base, 53(1)(1), 53(2)(q) 

Segregated fund policies 

e defined, 138.1(1)(a) 

Seismic testing 

¢ off-the-shelf data, no renunciation of cost of, 
66(12.66)(b.1) 

Seizure 

¢ chattels, of, 225 

¢ documents, of, 231.3(5)-(8) 

ee compliance required, 231.5(2), 232(15) 

ee copies, 231.5(1) 

ee where privilege claimed, 232(3), (4)-(7) 

* property, for non-payment of debt 

ee effect on creditor, 79.1 

eee. deemed cost of property, 79.1(6) 

eee foreign resource property, 79.1(2.1) 

eee no deduction for principal portion of bad debt, 

79.1(8) 

ee effect on debtor, 79 

Self-contained domestic establishment, defined, 

248(1) 

Self-employed person 

¢ Canada Pension Plan contributions, credit, 118.7B(c) 

¢ home office expenses, conditions for deductibility, 
18(12) 

Selling cost, see Adjusted selling cost (re investment 

tax credits) 

Senior citizen, see Age 


Separate classes for capital cost allowance, Reg. 1101 
¢ automobile costing over $24,000, Reg. 1101 (laf) 


¢ building or MURB costing over $50,000, Reg. 
1101(1ac), (lad), (Sb) 

¢ Canadian film or video production, Reg. 1101(5k.1) 

¢ certified productions, Reg. 1101(Sk) 

¢ combustion turbines, Reg. 1101(5t) 

¢ computer equipment and software, Reg. 1101(5p), 
1103(2g) 

¢ computer software tax shelter property, Reg. 1101(Sr) 

e deemed depreciable property, 13(5.2)(c), 
13(21.2)(e)(ai), Reg. 1161(52) 

different businesses, properties for, Reg. 1101(1) 

different mines, properties for, Reg. 1101(4a)—-(4d) 

excavating or moving equipment, Reg. 1101(51) 

exempt properties, Reg. 1101(50) 

fax machine, Reg. 1101(5p), 1103(2g) 

industrial mineral mines, Reg. 1101(4) 

leasehold interest in real property, Reg. 1101(Sh) 

leasing properties, Reg. 1101(5c), (Sn) 

life insurance and other insurance business, Reg. 

1101(1a) 

* manufacturing and processing property, Reg. 
1101(5s) 

¢ outdoor advertising sign, Reg. 1101(51) 


¢ partnership and non-partnership property, Reg. 
1101(1ab) 
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sed sie classes for capital cost allowance (cont’d) 
photocopier, Reg. 1101(5p), 1103(2g) 

° ce costing over $10,000,000, Reg. 1101(5i), 
SJ) 

railway assets, Reg. 1101(5d)—(Se) 

rental and non-rental property, Reg. 1101(lae) 

scientific research expenditures, 37(6) 

software, Reg. 1101(S5p), 1103(2g) 

telecommunication spacecraft, Reg. 1101(Sa) 

telephone equipment, Reg. 1101(5p), 1103(2g) 

timber limits and cutting rights, Reg. 1101(3) 

vessels, Reg. 1101(2), (2a), (2b) 

* conversion cost, 13(14), (17) 

Separate return, see Returns: separate 


Separate school board 
e allowance from, exempt, 81(3) 


Separation agreement 

¢ defined, 248(1) 

° payments under 

ee deductible by payor, 60(b), (c) 

ee taxable to recipient, 56(1)(b), (c) 

Series 

¢ of shares, 248(6) 

* of transactions, 248(10) 

Servant 

¢ defined, 248(1)“employment” 

Service 

e proof of, 244(5), (6) 

Service cost, see Adjusted service cost (re investment 
tax credits) 

Service pension 

e exemption, 81(1)(d) 

¢ other country, from, 81(1)(e) 

Services 

¢ defined, for FAPI, 95(3) 

* not rendered, reserve for, 20(1)(m), 20(24), (25) 
¢ provision of, along with property disposed of 
ee allocation rule, 68 

e rendered, amounts receivable for, 12(1)(b), 12(2) 


to be rendered 
¢ amount received for, income, 12(1)(a)(), 12(2) 
e* repayment of, deductible, 20(1)(m.2) 
* consideration for, not “outlay” or “expense”, 
66(15)‘‘outlay” or “expense” 
Servitude 


¢ ecologically sensitive land, value when donated, 
110.1(5), 118.112) 


*e¢ valuation applies for capital gains purposes, 43(2) 

Set-off 

¢ debt owing by Crown, against taxes owing, 224.1 

e* communication of information to facilitate, 
241(4)(d)(xiii) 

¢ interest, on instalment payments, 161(2.2) 


¢ refund of tax, against other debt owing to Crown or 
province, 164(2) 


ee Part X refunds, 203 

* transfer pricing adjustments, see Transfer pricing 
capital setoff adjustment; Transfer pricing income 
setoff adjustment 

‘Settled” (debt) 

¢ deemed, 80.01 

¢ defined, 80(2)(a) 

ee for distress preferred shares, 80.02(2)(c), 

80.02(7)(a) 


Settlement, structured, see Structured settlement 


Settlement of debt, 
e deemed, 80.01 
e* on amalgamation, 80.01(3) 

* on debt becoming statute-barred, 80.01(9) 
e on debt parking, 80.01(6)-(8) 
* on share ceasing to be distress preferred share, 

80.02(7) 

¢ on winding-up, 80.01(4) 

distress preferred share, on winding-up, 80,01(5) 
effect of, 80(3)—-(13) 

foreign affiliate’s gain or loss on, 95(2)(4) 
simultaneous, 80(2)(i) 

subsequent payment following deemed settlement, 
80.0110) 
Settlement of litigation 
e property transfer, 49.1 
¢ wrongful dismissal, 248(1)“retiring allowance” 
Settlor (of trust), see also Designated contributor (in 
respect of a trust) 
e defined, 108(1) 
ee for loan by corporation to non-resident, 17(15) 
Severance pay, see Retiring allowance 


‘Shall’ 

e meaning of, /nterpretation Act s. 11 

Share 

e acquired before 1976 

ee cost base, deductions from, 53(2)(e) 
acquisition of 

¢ by corporation, deemed dividend, 84(3), (6) 
e deemed, 256(8) 

“actual cost”, ITAR 26(15)—(17) 

agreement to issue, to employees, 7(1) 


average annual rate of return, capital gains deduction, 
110.6(9) 


bankrupt corporation, of 

e deemed disposition of, 50(1) 
block of, defined, Reg. 4803(1) 
bought back by corporation 


* amount paid for unpaid dividends deemed 
dividend substitute, 183.1(4) 


see also Debt forgiveness 


° calculation of consideration for 

ee scientific research tax credit, 127.3(10) 

ee share-purchase tax credit, 127.2(11) 

¢ cancellation, deemed dividend, 84(3), (6) 

* capital property, deemed, 39(4) 

* capital stock of family farm corporation, of, 110.6(1) 

e class of, series of, 248(6) 

* common, defined, 248(1) 

e¢ for mutual fund rollover rules, 132.2(2) 

¢ controlled corporation, of 

ee disposition of, 40(2)(h) 

* convertible, pecan Eee for other shares, 51; ITAR 
26(24) 

¢ cost base of 

ee additions to, 53(1)(b)-(d), (f.1) 

ee deductions from, 53(2)(a) 

ee deemed dividend added to, 53(1)(b) 

¢ deductions from paid-up capital, 66.3(2) 

¢ deemed benefit from 

*e* cost base, addition to, 53(1)GQ) 

¢ deemed disposition of, to corporation, 84(9) 

¢ deemed interest on, 258(5) 

¢ deemed receipt of, on merger, 87(1.1) 

e defined, 248(1) 

ee for insurance demutualization, 139.1(1) 

¢ disposition of 
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Share (cont’d) 


capital gain or loss, 40(1) 
¢ deemed, on death, 70(5) 
e for insurance demutualization, 139.1(1) 


¢ order of, for employee stock option benefit, 7(1.3) 


* subsequent to debt forgiveness, deemed capital 
gain, 80.03(2), (4) 

¢ where dividend previously paid, stop-loss rules, 
S123) 

distribution of, by corporation, 84(5) 

“equity” defined, 204 

exchanged for shares, 85.1; ITAR 26(26) 

* amalgamation, on, 87(4.1), (4.2) 

* computation of paid-up capital, 85.1(2.1) 

* reorganization of capital, 86(1); ITAR 26(27) 

e vrruleseA(dt5), 112) 

“excluded” defined, 204 

expense of issuing, 20(1)(e) 

exploration and development, 66.3(1) 

fair market value, ITAR 26(11.1), (11.2) 

first registered holder of 

e deduction from cost, 127.3(6) 

¢ deemed cost of acquisition, 127.2(8) 

¢ election re scientific research tax credit, 127.3(9) 

e election re share-purchase tax credit, 127.2(10) 

flow-through, 66(12.6)-(12.75), Reg. 6202.1 

foreign affiliate, of, see also Foreign affiliate 

fractional interest, see Fractional share 

grandfathered 

¢ defined, 248(1) 

guaranteed, see Guaranteed share 

held by trustee for employee, 7(2) 


apace in single payment under DPSP, 147(10.1), 
¢ deduction re amount, 110(1)(d.3) 

¢ disposal of, 147(10.4), (10.5) 

interest paid on money borrowed to purchase, 
20(1)(c), 20(1)(qq) 

issued in exchange for property, rollover, 85(1) 
issued in settlement of debt, 80(2)(g), (g.1) 

issued to avoid tax, by foreign affiliates, 95(6)(b) 
loan to shareholder/employee to purchase, 
15(2)(a)(ii1), 15(2.4)(c) 

loss on, 112(3), (3.1), (3.2), (4.3) 

mark-to-market rules, see Mark-to-market property 


mutual fund corporation, of, received on 
amalgamation, ITAR 65(5) 

non-arm’s length sale of, 84.1 

e by non-resident, 212.1 

non-capital property of partnership 

e loss on, 112(4.2) 

“non-participating, defined, 204‘‘non-participating 
share’ 

non-resident corporation, of 

* cost base, deductions from, 53(2)(b) 

not capital property 

¢ fair market value of, 112(4.1) 

¢ loss on, 112(4) 

obligation to acquire, effect of, 192(7) 

paid-up capital in respect of class of, 84.2 
paid-up capital value, defined, 204 

predecessor corporation, on amalgamation, 87(4) 


preferred, see also Preferred share; Term preferred 
share 


¢ deemed interest on, 258(3) 
¢ defined, 248(1) 
prescribed, Reg. 6201-6207 


¢ flow-through, Reg. 6202.1 
publicly-traded, Reg. 4400 

¢ \V-day value, Reg. Sch. VII 
purchase of 

¢ through series of transactions/events 


ee tax on distribution of corporate surplus, 
183.1(4) 


* trustee, by, for employees of corporation, 7(6) 
qualified small business corporation 
capital gains deduction, 110.6(2.1) 


related person, 110.6(14) 

rules re, 110.6(14) 
received on amalgamation, ITAR 26(21) 
redemption, deemed dividend, 84(3), (6) 
registered charities, held by, 189(3)-(5) 
right to acquire 
e shares deemed owned, where, 95(6)(a) 
sale of 
° non-arm’s length, 84.1 
short-term preferred, defined, 248(1) 
specified shareholder’s 
¢ adjusted cost base, 53(1)(d.3) 
subsidiary, of . 
Crs lS Issac Gh) 
tax-deferred preferred, amalgamation where, 83(7) 
taxable preferred, see Taxable preferred share 
term preferred, see Term preferred share 
where deemed capital property, 54.2 


¢ defined, 110.6(1) 


Share for share exchange, 85.1 


“Share of the capital stock of a family farm 
corporation” 


defined, 70(10) 


Share-funding arrangement (registered pension 
plan), Reg. 8501(6.1) 


Share options 


employee, 7 
e where person ceases to be employee, 7(4) 


Share-purchase tax credit, 127.2 [expired] 


deemed cost of acquisition of share, 127.2(8) 
defined, 127.2(6) 

election re 

°.. taxon excess; 1O3q7() 

information returns, Reg. 227 

unused 

¢ capital loss, 39(7) 

e defined, 127.2(6) 

* overpayment of tax as consequence of, 164(5), 


On} 


Share transfer fees, deduction, 20(1)(g) 
Shared-use-equipment 


defined, 127(9) 


Shareholder 
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appropriation of property to, 15(1), 69(4), (5), 84(2) 
automobile available to, 15(5), (7) 

benefit from corporation, 15(1), (7), (9) 

¢ GST portion included, 15(1.3) 

¢ loan forgiven, 15(1.2) 

deemed disposition of share to corporation, 84(9) 
defined, 248(1) 

exchange of shares in course of reorganization, 86(1) 
guarantee by 


* interest on money borrowed for payment under, 


20(3.1) 
issue of stock rights to, 15(1)(c) 
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Shareholder (cont’d) 
¢ loan by, to corporation 


*¢ interest deductible, 20(3.1) 


¢ loan to, by corporation, see Loan: shareholder, to, by 
corporation 


* non-resident 

*¢ interest paid to, not deductible, 18(4)—(6) 
* persons connected with, 15(2.1), 80.4(8) 

* prospective 

*¢ benefit conferred on, by corporation, 15(1) 
¢ share for share exchange, 85.1 

¢ specified 

e¢ adjusted cost base of share, 53(1)(d.3) 

ee defined, 248(1) 

¢ transfer of property by, to corporation, 85(1), (1.1) 
Shareholder corporation 

¢ “agreed portion” in respect of, 66(15) 

¢ defined, 66(15), Reg. 4608(1) 


¢ election by joint exploration corporation to renounce 
expenses to, 66(10)—(10.3) 


¢ payment made to joint exploration corporation 

ee reduction in adjusted cost base of property 
received as consideration, 53(2)(f) 

Shareholder’s equity 

¢ determination of, for LSVCC investment shortfall, 

204.82(2.2)(b), (c) 

Sheep 

¢ basic herd maintained since 1971, deduction, 29 

¢ breeding, 80.3(1)“breeding animals” 

Sheitel, see Wig, medical expense 

Shelf, continental, see Continental shelf 

Shell Canada case overruled, 20.3 

Shellfish, see Ammonite gemstone 

Shelter, see Tax shelter 

Sherway Centre case overruled, 20(10)(e)(iv.1) 

Ship, see also Vessel 

* non-resident’s income from, exempt, 81(1)(c) 

° operat aie taxable income earned in a province, Reg. 


* treaty provisions, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. VII:1—3, Canada-U:S. 
Tax Treaty:Art. XV:3, XXIII(3) 


¢ used in international traffic, see International traffic 

Shipping, see International shipping 

Shoes/boots 

¢ orthopaedic etc., medical expense, Reg. 5700(e) 

Shopping, see Treaty shopping 

Short-form amalgamation, 87(1.1), (2.11) 

Short-remitting of UI premiums, 126.1(12) 

Short sale 

° dividend paid on borrowed securities not deductible, 

Short taxation year 

* prorating of base level deduction, 18(2.5)(b) 

* prorating of capital cost allowance, Reg. 1100(3) 

° prorating of cumulative eligible capital claim, 

20(1)(b) 

° prorating of deduction for injection substances, 
20(1)(mm)(ili) 

* prorating of farmer’s animal valuation rules, 28(1.3) 

* prorating of financial institutions capital tax, 190.1(2) 

* prorating of ITC expenditure limit, 127(10.6)(b), (c) 

¢ prorating of large corporations tax, 181.1(2) 


* prorating of Part VI.1 tax dividend allowance, 
191.1(6)(a) 

¢ prorating of resource deductions, 66(13.1) 

* prorating of small business deduction, 125(5)(b) 


° Bae of tax on investment income of life insurer, 
11.1(4 


ee High Weir 211.3(2)A(b) 

Short-term preferred share 

e defined, 248(1) 

Shower 

¢ mechanical aid for getting into and out of, medical 
expense, Reg. 5700(g) 

Shutdown of business, see Ceasing to carry on 

business; Winding-up 

Sickness and accident insurance 

¢ benefits taxable, 6(1)(f); ITAR 19 

¢ employer’s contribution not a taxable benefit, 
6(1)(a)(@i) 

Tyee capital cost allowance, Reg. Sch. II:Cl. 
g 

« ‘for mines, Reg. Sch “IC tod) 

Sight impairment 

e devices to assist person with, business expense, 
20(1)(r) 

Sign language 

¢ interpretation services, medical expense, 118. 2(2) (1. 4) 

¢ training, medical expense, 118.2(2)(1.3) 

Signalling device 

e visual or vibratory, for person with hearing 
impairment, Reg. 5700(q.1) 

Significant interest 

¢ debt settlement rules 

ee defined, 80.01(2)(b) 

¢ financial institutions 

ee defined, 142.2(2)7 G) 

ee financial institution holding, excluded from mark- 

to-market rules, 142.2(1)“mark-to-market 
property’’(d) 

e foreign investment entity 

ee defined, 94.1(1) [proposed] 

¢ foreign property rules 

ee defined, 206(1) 


Significant part of exempt capital gain attributable 
to unpaid dividends, |10.6(8) 


Significant reduction in capital gain resulting from 

dividend, 55(2) 

Signing bonus 

¢ non-resident, 115(2)(c.1), 115(2)(e)(v), 153(1)(0) 

¢ resident, 6(3) 

¢ withholding of tax at source, Reg. 
100(1)“‘remuneration”(m) 


Signs, outdoor advertising, see Outdoor advertising 
structures 


Silden case confirmed, 15(2.4)(e) 
Silica, included in definition of ‘‘mineral’’, 248(1) 


Silicon Graphics Ltd. case overruled, 95(1)“controlled 
foreign affiliate’(c), 125(7)“Canadian- controlled private 
corporation’’(b) 


Silver, see Precious metals 


Simultaneous 

¢ dividends, designation of order, 89(3), 133(7.2) 

¢ settlement of debt obligations, designation of order, 
80(2)(i) 

Singapore, see also Foreign government 

e stock exchange recognized, Reg. 3201(k) 
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Singer 

¢ deduction from employment income, 8(1)(q) 

Single amount 

¢ defined, for RPPs, 147.1(1) 

Single purpose corporation 

¢ whether use of corporate property taxable to 
shareholder, 15(1) 

Single status, credit for, 118(1)B(c) 

Sister 

¢ deemed not related on butterfly transaction, 55(5)(e) 

¢ dependent, 118(6)(b) 

¢ includes sister-in-law or in common-law, 252(2)(c) 

Site, investigation of, 20(1)(dd) 

Siwik case overruled, 80.4(1.1) 

Skytrain trusts 

e anti-avoidance rule, 106, 108(1)“income interest” 

Sleighs 

* capital cost allowance, Reg. Sch. H:Cl. 10(d) 

Small amounts owing (up to $2) not payable, 161.4 

Small business, investment in, by deferred income 

plans, Reg. 4900(6), Part LI 

Small business bond, 15.2 [no longer current] 

e defined, 15.2(3), 248(1) 

¢ eligible issuer, 15.2(3) 

* interest on 

ee paid, no deduction for, 15.2(2)(a) 

ee received, deemed to be a dividend, 15.2(1) 


maximum amount $500,000, 15.2(3)*qualifying debt 
obligation’ (a), 15.2(7) 

* minimum amount $10,000, BoC coulis debt 
obligation’’(a) 

* money borrowed to acquire, interest deductible, 
15.2(4) 

¢ partnership, issued by, 15.2(6), (7) 

¢ penalty for false declaration, 15.2(5) 

¢ qualifying debt obligation, 15.2(3) 

Small business corporation 

e attribution rules inapplicable, 74.4(2)(c) 


business investment loss on share or debt of, 39(1)(c) 


¢ defined, 248(1) 
¢ disposition to child, 10-year reserve, 40(1.1)(c) 
¢ eligible for small business development bond, 
15.1(3)“eligible small business corporation” (a) 
¢ qualified, share of 
*¢ capital gains deduction, 110.6(2.1) 
efe-« derined, 110,6(1) 
Small business deduction, 125 
associated corporations, 125(3)—(5) 
“business limit”, 125(2) 
e . special rules for, 125(5) 
corporation deemed member of partnership, 125(6.1) 
credit union, 137(3), (4) 
definitions, 125(7) 
large corporation, restricted, 125(5.1) 
multiple access, provisions preventing, 125(6)—-(6.3) 
partnership, see Partnership 
rules for business limit, 125(5) 
* two taxation years ending in year, 125(5) 
Small business development bond, 15.1 [no longer 
current] 
* communal organization, issuance by, 143(1)(k) 
° defined, 15.1(3)“small business development 
bond”(c), 248(1) 
¢ eligible small business corporation, 15.1(3) 
¢ interest on 


¢ paid, no deduction for, 15.1(2)(a) 

* received, deemed to be a dividend, 15.1(1) 
maximum amount $500,000, 15.1(3)qualifying debt 
obligation” (a), 15.1(7) 

* minimum amount $10,000, 15.1(3)“qualifying debt 

obligation” (a) 
* money borrowed to acquire, interest deductible, 
15.1(4) 

* penalty for false declaration, 15.1(5) 

¢ qualifying debt obligation, 15.1(3) 

Small Business Financing program, 15.1, 15.2 

Small business investment amount, defined, 206(1) 

Small business investment capital gain rollover, 44.1 


Small business investment corporation 
° defined, Reg. 5101(1) 
° exemption from tax, 149(1)(0.3) 


¢ included in “small business property”, 206(1)‘‘small 
business property’’(b) 


Roy ere as RRSP or RRIF investment, Reg. 
900(6)(a) 
Small business investment limited partnership 
¢ defined, Reg. 4901(2), 5102 
° cane for RRSP or RRIF investment, Reg. 
900(6)(b) 
Small business investment tax credit 
¢ calculation of, 127(9)“qualified small-business 
property” [repealed], 127(9)‘specified percentage’’(1) 
e included in investment tax credit, 127(9)“investment 
tax credit”(a)(i) 
¢ not refundable, 127.1(2)‘refundable investment tax 
credit’(d)() 
¢ who can earn, 127(9)“eligible taxpayer” 
Small business investment trust 
e defined, Reg. 4901(2), 5103 
° cae for RRSP or RRIF investment, Reg. 
900(6)(c) 
e information return where interest claimed to be 
qualified investment, Reg. 221 
Small business property, Reg. Part LI 
¢ defined, 206(1) 
Small business security 
¢ defined, Reg. 4901(2), 5100(2) 
e included in “small business property”, 206(1)“small 
business, property’ ’(a) 
Small amounts owing (up to $2) not payable, 161.4 
Small employer 
° queens remittance of source deductions, Reg. 
08(1.12) 
Small manufacturers’ rule, Reg. 5201 


Social assistance payment 

deduction from taxable income, 110(1)(f)(ii1) 

foster child, for, exempt, 81(1)(h) 

inclusion in income, 56(1)(r), (u) 

information return, Reg. 233 

supplementing employment income, 56(1)(r) 

¢ eligible for child care deduction, 63(3)“earned 
income”’(b) 

Social benefits repayment, 180.2 

Social club 

¢ dues not deductible, 18(1)() 

¢ exemption for, 149(1)(1), 149(2) 

ee deemed a trust, 149(5) 

Social insurance number, see also Business number 

¢ application for, 221(1)(d.1), Reg. 3800 

¢ failure to provide, penalty, 162(5)(b), 162(6) 
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Social imsurance number (cont'd) 

¢ information return requinng 

ee reasonable effort to obtain, 237(2)(a) 

¢ RESP contnbutions, 146.1(2\(g.3) 

* registration of RRIF under, 146.3(1)“registered 
retirement income fund™ 

* requifement to provide, 221(1\(d.1), 2371), (1) 

°° attendant care receipts, 64(a)A(), 
118.2(2\b.1 Gv), 118.2(2)(c)Gi) 
child care receipts, 63(1) 
farm support payment slips, for, Reg. 236 
partnership information returmm, Reg. 229(1)(b) 
penalty for failure to provide, 162(6) 
tax shelter investor, 237.1(7)(a) 

use Or COmmunication of prohibited, 237(2)(b) 

° offence of, fine or impnsonment, 239(2.3) 

Social Sciences and Humanities Research Council 

* payments to. as R&D expenditures, 37(1)(a)(ii)(E), 
37(7)-approved™ 

e research grants, taxable, 56(1)(0) 

Social security 

¢ benefits, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVIIE-5 

e legislation 

e* pension plan under, excluded from RCA, Reg. 

6802(g) 

°° _ social security taxes 

paid to U S.. Canada—U.S. Tax Convention 

Canada-US. Tax Treaty:Art. XXIV-:2(a)(1i) 


Société internationale de telécommunications 
aéronautiques 


° employment income of non-Canadians, deduction for, 


110(1 (fav) 
Societies 
e exemption for, 149(1)(1), 149(2) 
ee deemed a trust, 149(5) 


Soft costs 

* construction, 18(3.1)}+{(3.7), 20(29) 

Software, see also Computer software tax shelter 
Property 


° air navigation, withholding tax exemption on lease 

of, 212(1)d\xi,(D) 

capital cost allowance 
application software, Reg. Sch. I-Cl. 12(0) 
“computer software” defined, Reg. 1104(2) 
limitation where tax shelter, Reg. 1100(20.1) 


system software, Reg. Sch. II: Cl. 10(f), Sch. THC. 
29. Sch. :Ci. 40 


defined, Reg. 1104(2) 
separate class, Reg. 1101(5p) 


¢ development by financial institution, no R&D. credits, 
248(1) scientific research and experimental 
development™ 

¢ non-resident withholding tax,.212(1)(d) 

* royalties paid to U.S. resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X1I:3(b) 
tax shelters 

* capital cost allowance limitation, Reg. 1100(20.1) 

* registration requirements, 237.1 


voice recognition, medical expense credit, 
118.2(2\.42) 


° year s00 compatible. see Year 2000 computer 
hardware and software 

Sojourning in Canada 

° 183 days. deemed resident, 250(1)(a) 

Solar heating equipment 

° capital cost allowance, Reg. Sch. I-Cl. 34 


Sole proprietorship, see Proprietorship 

Sole-purpose R&D performer 

¢ ITCs allowed for administrative costs, Reg. 2902(a) 
[closing words, repealed] 

Solicitor-client privilege 

e defence. 232(2) 

e definitions, 232(1) 

* meaning, 232(1) 

¢ rules governing, 232 

e waiver of, 232(14) 

Solidarily liable, see Liability for tax: joint and several 

Solution gas 

¢ CCA application, Reg. Sch. H:Cl. 43.1(c)G)(B) 

e defined, Reg. 1104(13) 

Solway case overruled, 244(13.1) [repealed] 

Son-in-law, as child of the taxpayer, 252(1)(c) 

Source 

e business or property, income or loss, 9-37 

¢ capital gains and losses, 38-55 

e deductions applicable to, 4(2), (3) 

¢ employment income, 5-8 

* income from. 4(f) 

¢ loss from, REOP required, 3.1(1) 

¢ other sources of income, 56—59.1 

e withholding of tax at, 153(1) 

ee non-residents, 215 

Source deductions, see Withholding tax 

Source withholding, see Withholding tax 

South Africa. see also Foreign government 

e stock exchange recognized, Reg. 3201(v) 

* universities, gifts to, Reg. Sch. VIII s. 19 

Spacecraft, telecommunication, see 

Telecommunication spacecraft 

Spain, see also Foreign government 

e stock exchange recognized, Reg. 3201(1) 

* universities, gifts to, Reg. Sch. VIII s. 13 

Speaking aid, as medical expense, | 18.2(2)(i) 

Special-purpose building, defined, Reg. 2903 

Special refundable tax 

e under Part IID of former Act, ITAR 67 

Special work site, employment at, 6(6) 

Specific provisions 

* defined, Reg. 8006 

Specified active business 

¢ defined 

ee for foreign property rules, 206(1) 


¢¢ for labour-sponsored venture capital corporations, 
204.8(1) 


Specified active member 

* defined, Reg. 8306(4)(b) 

Specified adjustment factor 

° defined, FAPI rules, Reg. 5905(19), 5907(2.83) 
Specified amount 


° defined 
** re disposition of foreign resource properties, ., 
66.7(13.2) 


** re disposition of resource properties, 66.7(12.1) 

ee re flow-through share renunciations, 66(20) | 
e¢ re seizure of property by creditor, 79(1), 79.1(1) 
Specified animal 

e valuation of, 28(1.2) 
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Specified beneficiary 

¢ re foreign reporting requirements 

ee defined, 233.2(1) 

* re principal residence 

ee defined, 54“principal residence’’(c.1)(ii) 
Specified Canadian entity 

* defined. 253:3(1) 

¢ reporting re distribution from foreign trust, 233.5(1) 
* reporting re foreign property, 233.3(3) 
Specified charity 

° defined, 94(1) 

Specified class 

¢ defined 

ee associated-corporation rules, 256(1.1) 
e¢ capital gains strips, 55(1) 

¢¢ wind-up of corporation, 88(1)(c.8) 


¢ effect on corporations being associated, 256(1), (1.6) 


¢ redemption of, 55(1)“permitted redemption” 


Specified contributor 
¢ defined, 94(1) [proposed] 


Specified controlled foreign affiliate 
¢ defined, for non-resident trust rules, 94(1) [proposed] 


Specified cooperative corporation 

¢ defined, Reg. 4901(2) 

Specified corporation 

¢ defined, 55(1) 
Specified cost 

¢ debt forgiveness rules 

¢ application of, 79.1(6), (7) 

¢ defined, 80.01(1) 

seizure of property by creditor 
* cost of seized property includes, 79.1(6) 
e defined, 79.1(1) 
Specified debt obligation, see also Lending asset; 
Mark-to-market property | 

* accrued return from, Reg. 9102(1), (3) 
amalgamation of holder, 87(2)(e.3) 
amortization date, Reg. 9200(2) 

cost amount of, 248(1)“‘cost amount’’(d.2) 
credit-related gains and losses, 142.4(7)B 
defined, 142.2(1), Reg. 9100, 9200(1) 
disposition of, 142.4, Reg. 9200-9204 
* no capital gain, 39(1)(a)(i1.2) 
* no capital loss, 39(1)(b)(ii) 

payment received after disposition, 142.4(11) 

early repayment of, 142.4(10) 

foreign exchange adjustment, Reg. 9104 
income inclusion and deduction prescribed, 142.3(1) 
mark-to-market property, 142.5(3) 

partial disposition of, 142.4(9) 

payment received after disposition, 142.4(11) 
prescribed obligations, Reg. 9202 

primary currency of, defined, Reg. 9100 
rollover of, 85(1.1)(g.1) 

superficial loss rule not applicable, 142.6(7) 


transfer of insurance business by non-resident holder, 
138(11.5)(k.1) 


¢ wind-up of holder into parent, 88(1)(a.3) 
Specified deposit 

¢ defined, 95(2.5) 

¢ excluded from FAPI, 95(2)(a.3) 

Specified disabled person 

¢ defined, for Home Buyers’ Plan, 146.01(1) 


¢ loan from RRSP to acquire home for, 
146.01(1)“supplemental eligible amount” 

Specified discontinuance 

¢ defined, FAPI rules, 95(3.3), (3.4), (3.5) 

Specified distribution 

¢ defined, Reg. 8304.1(8) 

Specified educational program 

¢ defined, 118.6(1) 

Specified employee 

e defined, 248(1) 

ee of partnership, 15(2.7) 

¢ remuneration of 


¢¢ calculation of prescribed proxy amount for R&D 
investment tax credit, Reg. 2900(7), (8) 


e¢ excluded from R&D expenditure pool, 37(8) 
ee limitation on SR&ED deduction, 37(9.1) 
Specified employer 

* overseas employment tax credit 

e* credit for employee, 122.3(1)(a) 

ee defined, 122.3(2) 

¢ UI premium tax credit 

ee defined, 126.1(5) 


Specified energy property 

¢ defined, Reg. 1100(25), (27)-(29) 

e limitation on capital cost allowance, Reg. 1100(24) 
* separate class, Reg. 1101(5m) 

Specified event 

¢ defined, re stock option deduction, 110(1.6) 


Specified expense (re flow-through shares) 
¢ defined, 66(12.6), (12.601) 
Specified fixed interest 
¢ defined 
ee FAPI rules, 95(3.2) 
*e¢ non-resident trust rules, 94(1) [proposed] 
Specified foreign exploration and development 
expense 
* country-by-country allocation, 66(4.1), (4.2) 
e * successor corporation, 66.7(2.1), (2.2) 
¢ defined, 66(15) 
Specified foreign property 
eo Pdelinedsy255.50)) 
¢ over $100,000, reporting requirement, 
233.3(1)‘reporting entity” 
Specified foreign trust 
¢ defined, 233.2(1) 
* reporting requirement re, 233.2(4) 
Specified fraction 
¢ defined, for designated limited partnership (foreign 
property rules), Reg. 5000(9) 
Specified future tax consequence 
¢ defined, 248(1) 
¢ ignored for balance-due day of corporation, 
157(1)(b)G)(D) 
ignored for instalment threshold 
* cooperative or credit union, 157(2)(c), (d) 
¢ corporation, 157(2.1)(a), 161(4.1)(a) 
¢ farmers and fishermen, 161(4)(a) 
¢ individuals, 156.1(1.1), (1.2), 161(4.01)(a) 
ignored for investment tax credit of small 
corporation, 127(10.2)A 
¢ ignored for penalties, 162(11) 


¢ ignored for refundable investment tax credit, 
127.1(2)“qualifying corporation” 
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Specified gift 

* registered charity, of 

ee defined, 149.1(1) 

¢* excluded from charitable expenditures and 
qualified gifts, 149.1(1.1) 

Specified holding corporation 

¢ defined, Reg. 5100(1) 

Specified individual 

¢ for income-splitting tax 

ee defined, 120.4(1), 248 (1) 

ee tax on, 120.4(2) 

¢ for LSVCCs 

ee defined, 204.8(1) 

*¢ ownership and transfer of labour-sponsored 
venture capital corporation shares, 
204.81(1)(c)(v)—(v1i) 

¢ for pension regulations 

ee defined, Reg. 8515(4) 

Specified international finance trust 

¢ defined, Reg. 5000(7) 

e excluded from foreign property, Reg. 5000(1.1)(d) 

Specified insurance benefit 

¢ defined, for insurance demutualization, 139.1(1) 


Specified interest 

¢ for foreign investment entity rules 

ee defined, 94.1(1) [proposed] 

Specified investment business, 

business 

¢ defined, 125(7), 248(1) 

e excluded from active business income, 125(7)“active 
business” 

¢ included in base for dividend refund, 
129(4)“income’’(a) 

¢ included in property income, 129(4)“aggregate 
investment income’ ’(c) 

Specified leasing property 

acquire in the. year, Reg. 1100(2)(a)(v) 

addition or alteration to, Reg. 1100(1.19) 

amount deductible in respect of, Reg. 1100(1.1) 

defined, Reg. 1100(1.11) 

separate class, Reg. 1101(5n) 


Specified loan 

¢ defined, Reg. 8006 

Specified member (of partnership), 
partner 

¢ anti-avoidance rule 

ee re alternative minimum tax, 127.52(2.1) 

** re negative ACB triggering gain, 40(3.131) 


° CNIL of, 110.6(1)“investment expense” “Investment 
income” 


¢ deemed capital gain on negative adjusted cost base, 
40(3.1)(a) 

defined, 248(1), (28) 

FAPI rules, 95(1)“investment business” 

investment tax credit of, 127(8)(b) 

minimum tax, 127.52(1)(c.1) 

R&D losses of, no deduction, 96(1)(g) 

real property of (capital gains exemption), 
110.6(1)“non- quali ying real property” 

° ocane D0 ocx in partnership loaned or transferred, 
Specified multi-employer plan, 
pension plan 

* defined, Reg. 8510(2), (3) 
Specified net royalty 

* defined, Reg. 1206(1) 


see also Investment 


see also Limited 


see also Registered 


Specified non-resident shareholder 

e defined, 18(5) 

¢ loans by, thin capitalization rules, 18(4)-(6) 

Specified obligation (re debt forgiveness rules) 

¢ defined, 80.01(6) 

¢ parking of, deemed settled, 80.01(7), (8) 

Specified participating interest 

¢ defined, 248(1) 

Specified partner 

¢ defined, for qualified limited partnership, Reg. 
5000(1.4) 

Specified partnership income 

° defined, 125(6), (6.2), 125(7)“specified partnership 
income 

¢ small business deduction for, 125(1)(a)(ii) 

Specified partnership loss 

¢ defined, 125(7) 

e reduces small business deduction, 125(1)(a)(iv) 

Specified party 

¢ defined, for foreign investment entity rules, 94.1(1) 
[proposed] 

e defined, for non-resident trust rules, 94(1) [proposed] 

Specified percentage 

e Canadian oil and gas exploration expense, re, Reg. 
1206(1) 

¢ credit for northern residents 

ee application in calculation of credit, 110.7€1)(a), 


(b)(1) 

emercelined. DEO cz) 

impaired debts reserve 

e defined, 20(2.4) 

interest and property taxes on vacant land 

¢ defined, 18(2) (application for 1988-92 only), 
18(3.4) 

e investment tax credit, 127(9) 


OR application i in calculation of credit, 
127(9)“investment tax credit’(a), (a. 3); (e. 1) 


¢ defined, 127(9)“specified percentage” 

labour-sponsored venture capital corporation 

e defined, Reg. 6706(1) 

life insurer, inclusion in income for land/building 

¢ application in calculation of prescribed amount, 
Reg. 2410(1) (opening words) 

ee defined, Reg. 2410(2) 


¢ manufacturing and processing credit — resource 
income 


ee application in calculation of credit, Reg. 
5203(3)(d) 

ee defined, Reg. 5202 

e reserve for 1995 stub period 

ee defined, 34.2(1) 


resource and processing allowances 
¢ application in calculation of earned depletion base, 
Reg. 1205(1)(a)(v), (vi)(A), 1205(1)G)Gv) 
ee defined, Reg. 1206(1) 
¢ trust distribution 
ee defined, 107(2)(b.1) 
Specified period 
¢ defined, for insurance demutualization, poeite 
corporation, 141(4) 
Specified person 
¢ defined 
ee for attribution rules, 74.5(8) 


ee for dividend deductibility on guaranteed share, 
112(2.22)(b) 


ee for flow-through shares, Reg. 6202.1(5) 
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ese person (cont’d) 
for prescribed security for non-resident 
withholding tax, Reg. 6208(3) 


e ¢ for prescribed share for capital gains exemption, 
Reg. 6205(5) 

ee for prescribed shares under stock option rules, 
Reg. 6204(3) 

ee for source withholdings, 227(5.1) 

e¢ for wind—up of corporation, 88(1)(c.2) 

¢ to benefit from subsequent disposition of property 

ee  anti-avoidance rule, 69(11) 

application on winding-up, 88(1) 

Specified personal corporation, defined, ITAR 57(11) 

Specified portion 


¢ defined, for limited units in qualified limited 
partnership, Reg. 5000(1.5) 


¢ defined, for retroactive spreading of lump-sum 
payments, 110.2(1) 

Specified predecessor, defined, 59(3.4) 

Specified property 

¢ adjustment to adjusted cost base, 53(2)(g.1), 
53(4)-(6) 

e debt forgiveness rules 

¢ defined, 54 

e¢ gain on disposition of, 80.03 

ee option in respect of, when exercised, 49(3.01) 

¢ deferred income plans 

ee defined, Reg. 5000(7) 

¢ non-resident trusts 

ee defined, 94(1) [proposed] 

¢ resource allowance 

ee defined, Reg. 1206(1) 

e wind-up of corporation 

ee defined, 88(1)(c.4) 

*¢ whether subject to bump in cost based on 

wind-up, 88(1)(c.3)(), (Vv) 

Specified proportion 

e defined, 206(1) 

Specified purchaser 

e defined, FAPI rules, 95(3.2), (3.5) 

Specified reserve adjustment 

e defined, 20(30) 

¢ impaired debt reserve calculation, 20(1)()(@1)(D)UDN 

Specified retirement arrangement 

e defined, Reg. 8308.3(1) 

e PSPA of, Reg. 8308.3(4) 

e¢ information return, Reg. 8402(3) 

e pension credit under, Reg. 8308.3(2), (3) 

Specified right, defined, ITAR 21(3)“specified right” 

Specified royalty 

“© defined, Reg. 1206(1) 

Specified sampling 

e defined, 127(9) 

¢ ineligible for investment tax credit, 127(9)“flow- 
through mining expenditure’’(b)(11) 

Specified section 93 election 

¢ defined, 92(1.2) 

° effect of, 92(1.1), (1.3) 

Specified share 

¢ defined, for non-resident trust rules, 94(1) [proposed] 

Specified shareholder 

¢ defined, 18(5), 18(5.1), 55(3.2)(a), 88(1)(c.2)(ii1), 
248(1) 


* interest on debt relating to the acquisition of land, 
Ween interest on debt relating to the acquisition of 
an 


* non-resident, loans by, thin capitalization rules, 18(4) 
* soft costs relating to construction, 18(3.1)(b), 
18(3.2)(b) 

Specified stage (of production from Canadian 

resource property) 

e defined, 208(1.1) 

Specified subsidiary corporation 

* acquisition of share by, 88(1)(c.4)(1) 

¢ defined, 88(1)(c.5) 

Specified tax allocation 

¢ defined, for foreign investment entity rules, 94.3(1) 

Specified temporary access road 

e defined, Reg. 1104(2) 

Specified time 

e defined, 94(1) [proposed] 

Specified transaction or event 

¢ defined, 211(1), Reg. 1900(1) 

Specified trust 

e defined 

¢¢ for non-resident trust rules, 94(1)“exempt foreign 
trust’ (f)() 

ee for prescribed annuity contracts, Reg. 
304(1)(c)Gii)(A) 

Specified value 

e defined, for stock option deferral rules, 7(11) 

Specified vendor 

e defined, FAPI rules, 95(3.2) 

Specified wholly-owned corporation 

e defined, 55(1) 

Speech impairment 

° certification of 

ee for disability credit, 118.3(1)(a.2)@.1) 

ee for education credit, 118.6(3)(b)G.1) 

¢ sign language interpretation services for, 118.2(2)(1.4) 

Speech-language pathologist 

¢ certification of speech impairment 

ee for disability credit, 118.3(1)(a.2)Q.1) 

ee for education credit, 118.6(3)(b)(.1) 

e defined, 118.4(2) 

Speech synthesizer 

¢ medical expense, Reg. 5700(p) 

Speech therapy 

¢ medical expense credit, 118.2(2)(1.3), (1.9) 

Spinal brace, as medical expense, | 18.2(2)() 

Spinoff, see Foreign spin-off 

Spire Freezers case overruled, 96(8) 

Split income, 120.4 


¢ attribution rules do not apply, 56(5), 74.4(2)(g), 
T4643) 


deduction from regular income, 20(1)(ww) 

defined, 120.4(1), 248 (1) 

tax on children, 120.4(2) 

* minimum tax carryover not allowed, 120.2(1), 

120.2(1)(b)G) 

ee¢ parent jointly liable with child, 160(1.2) 

Split-receipting 

¢ charitable gifts or political contributions, 
248(30)-(33) 

Sporting event, see also Amateur athlete trust; Athlete 


¢ ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b) 
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Sporting event (cont’d) 

* ineligible for film/video production services credit, 
Reg. 9300(f) 

Spousal bridging benefits 

¢ for registered pension plan, Reg. 8503(2)(1.1) 

Spousal equivalent credit, 118(1)B(b) 


Spousal or common-law partner plan 

¢ defined, 146(1) 

aig support, see Support payments (spousal or 
child) 

Spousal trust, see also Trust (or estate): spouse 
*..Pre-19/2 

¢¢ deemed disposition by, 104(4)(a.1) 

ee defined, 108(1) 

Spouse, see also Common-law partner 

¢ alimony, see Support payments (spousal or child) 


* common-law deemed spouse, see Common-law 
partner 


¢ death 


¢¢ claim under provincial family law deemed to be 
transfer on death, 248(23.1) 


¢ rollover of property, 70(6) 

deemed benefits under plans, 146(8.91) 

defined, 252(3), (4) 

¢ re prescribed annuity contracts, Reg. 304(4) 
dividends received by, election re, 82(3) 

divorce, see Divorce and separation 

former 

e defined, 252(3) 

¢ transfer of property to, 73(1) 

government annuity, deductible portion, 58(5) 
income from property transferred to 

¢ joint liability for tax, 160(1)-(3) 

income splitting through RRSP transfers, 146(8.3), 
146.3(5.1)-(5.5) 
¢ joint and several liability for tax, 160 
¢ living apart 
*¢ commutation of RRSP, 146(8.3) 
¢¢ property transferred 
eee  jiability for tax on income or gain from, 160(4) 
ee transfer to, 74.5(3) 
¢ loans to, 74.1(1) 
ee for value, 74.5 
*¢ gain or loss, 74.2 


¢ repayment of, 74.1(3) 
maintenance, see Support payments (spousal or child) 
marriage breakdown, see Divorce and separation 
notch provision, 117(7), 118.2(1)D 
pension payments to widow(er) of contributor, 57(5) 
principal residence transferred to, 40(4) 
private health services plan premiums, medical 
expenses, 118.2(2)(q) 
* property acquired from deceased taxpayer, 70(6) 
° pleas in trust for, deemed disposition by trust, 
104(4)(a) 
¢ deemed proceeds and cost, 104(5) 
property transferred between 
¢ valuation rules, 73 
* where transferee non-resident, Part XIII tax not 
exigible, 212(12) 
registered retirement savings plan for 
* amount of premiums deductible, 146(5.1) 
* meaning, 146(1)“spousal plan” 
* premiums not subject to income attribution rules, 
74.5(12) 
*¢ transfers to 


eee from RPP or DPSP, 60(.2) 
**e income splitting via, 146(8.3), 146.3(5.1)-(5.5) 


marriage breakdown, on, 146(16), 146.3(5.1), 
147.3(5) 


e reserves allowed to, for year of taxpayer’s death, 

72(2) 

rollover of property 

¢ death, on, 70(6) 

¢ generally, 70(6) 

¢ inter vivos, 73(1) 

¢ reserves for year of death, 72(2) 

separation, see Divorce and, separation 

support of | 

e when living together, 118(1)B(a) 

¢ when separated or divorced, see Support payments 
(spousal or child) 


* surviving 

ee as RRIF annuitant, 146.3(1)“annuitant’(b) 
ee death benefit paid to, 248(1)“death benefit” 
¢ transfer of business to, 24(2) 

¢ transfer of property to, 74(1) [repealed], 74.1(1) 
ee¢ for fair market value, 74.5 

ee gain or loss, 74.2, 74.5 

e « RRSP on marriage breakdown, 146(16)(b) 
ee repayment of, 74.1(3) 

ee special rules, 160(4) 

ee valuation rules, 73 


trust for, see Trust (or estate): spouse 
* unused credits transferred to, 118.8 


St. Lawrence Seaway Authority, subject to tax, 
27(2), Reg. 7100 


Stabilization account, see Net income stabilization 
account 
Stable equipment 
* capital cost allowance for, Reg. Sch. I:Cl. 10(c) 
Stairs, power-operated climbing chair for, medical 
expense, Reg. 5700(f) 
Stakeholder 
¢ defined, for insurance demutualization, 139.1(1) 
Standard & Poor 500 Depositary Receipts 
¢ qualified investments for deferred income plans, Reg. 
4900(1)(n.1) 
Standby charge 
automobile, 6(1)(e) 
¢ car salesperson/lessor, reasonable amount, 6(2.1) 
* operating costs, optional one-half, 6(1)(k)Gy) 
¢ partner or employee of partner, 12(1)(y) 
e reasonable amount, 6(2) 
e shareholder, 15(5) 
¢ available money, for 
*¢ non-resident tax, 214(15) 
Start-up period 
¢ defined, for LSVCCs, 204.8(1) 
Stated capital, see Paid-up capital 
Stated percentage 
¢ defined, 59(3.4) 
ee for resource allowance, Reg. 1206(1) 
¢ variation of, 59(3.5) 
Statistics, see Communication of information: statistical 
purposes 
Statute-barred debt, deemed settled, 80.01(9) 
¢ subsequent payment of debt, 80.01(10) 
Statute-barred reassessments, 152(3.1), (4) 
Statutory exemptions, 81(1)(a) 
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Stay of appeal during action to Dine 239(4) 


Steam 
* deemed to be goods for M&P credit, 125.1(5) 


* generatin penal capital cost allowance, Reg. 
ch. U:Cl. 3 


* processing of, investment tax credit, 127(9)‘qualified 
property’’(c. 1) 

* production of, manufacturing and processing credit, 
125,1@) 

Stepchild, dependent, 118(6)(a) 

Stock, capital, see Capital stock; Share 

Stock dividend, see Dividend: stock 


Stock exchange 

¢ prescribed 

e¢ for charitable foundations, Reg. 3700" 

ee in Canada, Reg. 3200 

e¢ outside Canada, Reg. 3201 

e¢ part or division of exchange also qualifies, 

248(29) 

Stock index participation trust 

° que for deferred income plans, Reg. 
900(1)(n.1) 

Stock options 

e benefit from, 7(1) 

e¢ addition to adjusted cost base of share, 53(1)() 

ee Faas controlled private corporation (CCPC), 

ee atin from Canada, no income inclusion, 

* cancellation of rights, deemed AisBOsttiGK: 7(1.7) 

e death of employee, 7(1)(e), 164(6.1) 

¢ deferral, 7(8)-(16) 

ee information return, Reg. 200(5) 

¢ donation of shares to charity, 110(1)(d.01) 

* emigration of employee, 7(1.6), 128.1(4)(d.1) 

¢ employees, to, 7, 110(1)(d), (d.1) 

¢ excluded from deemed disposition 


e* on becoming non-resident, 128.1(10)“excluded 
right or interest’’(c) 


¢¢ on becoming resident, 128.1(1)(b)(v) 

e excluded from non-resident trust rules, 
94(1).1“exempt interest’(c) 

look-through rules, 7(2) 

non-CCPC options, 7(1.8) 

prescribed shares, Reg. 6204 

reduction in exercise price, 110(1.7), (1.8) 
repricing of, 110(1.7), (1.8) 

return of employee shares by trustee, 8(12) 


rights ceasing to be exercisable, deemed disposition, 
Th hoa.) 


¢ stock split or consolidation, effect of, 110(1.5) 


Stock purchase loans 

¢ employee, to, 15(2)(a)Gi1), 15(2.4)(c) 

Stock rights 

e issued to shareholder, 15(1)(c) 

Stock savings plan, prescribed 

e shares of 

*¢ capital loss from disposition of, 40(2)@) 

ee prescribed assistance, deduction from cost base, 
53(2)(k)G)(C) 

Stock split 

¢ effect on stock option, rules, 110(1.5) 

Stone quarry 

¢ defined, Reg. 1104(8) 


Stop-loss rules 

* amalgamation, 87(2)(a), 87(2.1) 

* ceasing to be resident in Canada, 128.1(4)(f) 

* change in control of corporation, 111(4)-(5.2) 

* disposition by corporation of interest in trust, 
107(1)(c) 

¢ disposition by partner of interest in trust, 107(1)(d) 


¢ disposition by partner of share on which dividends 
paid, 112(3.1) 


¢ disposition of commercial obligation in exchange for 
another, 40(2)(e.2) 


* disposition of debt owing by related person, 
40(2)(e.1) 
disposition of partnership interest, 100(4) 
disposition of property 
e at less than FMV, 69(11) 
to affiliated person, 40(3.3), (3.4) 
to controller, 40(3.3), (3.4) 
disposition of share 
held as inventory, 112(4)-(4.3) 
in prescribed venture capital corporation or 
LSVCC, 40(2)q) 
of controlled corporation, 40(2)(h) 
of corporation to itself, 40(3.6) 
of foreign affiliate, 93(2)-(4) 
on which dividend paid, 112(3) 
received on reorganization, 112(7) 
dividend received by non-resident individual, 40(3.7) 
¢ credit where tax paid, 119 
exchanged shares, 112(7) 
foreign bank, on wind-up of affiliate, 142.7(13) 
losses following change of control of corporation, 
111(4)-(5.2) 
¢ mark-to-market property, 112(5.5), (5.6) 
* non-resident individual, 40(3.7) 
* post-emigration losses, 128.1(8)(f) 
* pregnant losses, see Pregnant loss 


@ e e e e e e e e e 


property transferred to trust, 107.4(3)(b)(i) 
reverse takeover, 256(7)(c) 
shares held by financial institution, 112(5.2) 

¢ wind-up of corporation, 88(1.1) 

Stopping business, see Ceasing to carry on business; 

Winding-up 

ae area, capital cost allowance, Reg. Sch. II:Cl. 
g 

¢ for mine, Reg. Sch. II:Cl. 10d) 

Storage cost, underground 

* capital cost allowance, Reg. Sch. II:Cl. 10(f.1), Sch. 
IT:Cl..41 

Streamed income 

¢ determination of, 66.7(2.3)(b)(i1) 

Strike pay 

* not taxed (no legislative reference), Fries case [1990] 
2 CTC 439 (SCC) 

Stripped bond 

* cost of coupon excluded from income when sold, 
12(9.1) 

Stripping, see Capital gains stripping; Surplus stripping 

Structured settlement 

* insurer’s reserve for, Reg. 1400(3)E 

¢ taxation of, IT-365R2 para. 5 

Stub period (1995) 

e reserve, 34.2(4) 

Student 

* commuting to U.S 

*¢ tuition fees, credit, 118.5(1)(c) 
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Student (cont’d) 
¢ deemed resident, credit for tuition fees, 118.5(2) 


e disabled 

*¢ education credit, 118.6(3) 

¢¢ eligible for RESP withdrawals, 146.1(2)(g.1)(@)(B) 
** waiver of RESP age requirements, 146.1(2.2) 
* education credit, see Education credit 

¢ full-time, see Education credit 

¢ loan payments, credit for interest on, 118.62 

* moving expenses, 62(2) 

* part-year resident, credit for tuition fees, 118.91 
¢ taxpayer supporting, 118.9 

* tuition fees 

ee ancillary fees, 118.5(3) 

ee in Canada, credit, 118.5(1)(a) 

*¢ outside Canada, credit, 118.5(1)(b) 


e U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XX 


¢ unused credits, transfers of, 118.8, 118.9 
Stursberg case confirmed, 40(3.13) 
Subcontractors 

* construction, information return, Reg. 238 
Subdivision of property, see Partition of property 
Subject corporation (for Part IV tax) 

¢ defined, 186(3) 

Subleases, see Leasing properties 
Subordinate 

¢ defined, for third-party penalty, 163.2(1) 
Subscriber 

e defined, for RESPs, 146.1(1) 
Subscriber’s gross cumulative excess 

e defined, for RESPs, 204.9(1) 
Subscriber’s share of the excess amount 

¢ defined, for RESPs, 204.9(1) 

Subsidiary, see also Parent (corporation) 


¢ controlled corporation 


ee defined, 248(1)“subsidiary wholly-owned 
corporation” 


ee non-resident, see also Foreign affiliate 
eee loan to, 17(3), 247(7) 

* cost of shares of, 52(7) 

e defined, 88(1), Reg. 8605(4) 


¢ foreign, see Foreign affiliate; Controlled foreign 
affiliate 


¢ 90% or more owned, winding-up of 

ee net capital losses, 88(1.2), (1.3) 

ee non-capital losses, 88(1.1) 

* ¢ parent corporation continuation of, 88(1.5) 
ee qualified expenditure, 88(1.4) 

ee rules, 88(1) 


* wholly-owned corporation, see also Control of 
corporation 


** amalgamation, on, 87(1.2), (1.4) 

ee defined, 248(1) 

Subsidy 

* housing, provided by employer, 6(23) 
Substantial contribution of capital to partnership 
¢ meaning of, 40(3.16) 

Substantial increase in indebtedness 

* meaning of, re partnership interest, 40(3.16) 
Substantial interest 

¢ defined, for Part VI.1 tax, 191(2), (3) 


Substantive gift 

¢ selling property and donating proceeds, anti- 
avoidance rule, 248(38) 

Substitute’s salary paid by employee 

¢ deduction, 8(1)(i)(ii) 

*¢ certificate of employer, 8(10) 

Substituted property 

¢ defined, 248(5) 

e¢ for matchable expenditure rules, 18.1(8)(b) 

ee for superficial loss definition, 54“superficial 

loss” (a) 

e« for wind-up of corporation, 88(1)(c.3) 

Substitution (Quebec) 

¢ deemed to be trust, 248(3) 

Subway, capital cost allowance, Reg. Sch. II:Cl. 1() 


Succession duties 
¢ applicable to certain property, deduction for, 60(m.1) 
e interest on, deductible, 60(d) 


Successor corporation 


¢ Canadian resource property acquired from 
predecessor, 66.7(9) 
¢ cumulative Canadian development expense, deduction 
for, 66.7(4) 
¢ cumulative Canadian oil and gas property expense, 
deduction for, 66.7(5) 
defined, 59(3.4) 
mining exploration depletion, Reg. 1203(3) 
property acquired by, ITAR 29(25) 
resource and processing allowances, Reg. 1202(3) 
resource expenses, rules re, 66.7 
application of, 66.6 
exclusions from, 66.7(6) 
resource property acquired from predecessor, 


66.1(10) 

* resource property acquired from tax-exempt person, 
66.6(1), (2) . 

* second 

* * resource and processing allowances, Reg. 1202(3) 


Successor pool (re debt forgiveness rules) 

e defined, 80(1) 

¢ use of to limit reductions of resource expenditures, 
80(8)(a) 

Sulphur, see also Canadian field processing 


e resource allowance, Reg. 1204(1)(b)(), 
1206(1)“resource activity’(a) 


¢ royalties from processing 

ee not deductible, 18(1)(m)(v)(B) 

ee taxable, 12(1)(o)(v)(B) 

¢ specified stage of production, 208(1.1)(e) 

* transporting, transmitting or processing, Reg. 
1204(3)(a), 1206(1)“resource activity’(j)(~)(A) 

Sunday, see Holiday 


Super-allowance benefit amount 

e addition to investment tax credit, 127(10.1)(b) 

ee no direct ITC, 127(9)“investment tax credit”(a.1) 
e defined, 127(9) 

Superannuation benefits, see also Pension 

defined, 248(1) 

estate tax on, deduction for, 60(m) 

succession duties on, deduction for, 60(m.1) 
testamentary trust receiving, 104(27) 

transferred to another plan, deductible, 60(j) 
unpaid, 78(4) 

used to purchase income-averaging annuity contract, 
deductible, 61(2)(a) 
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Superficial disposition 

¢ foreign investment entity, 94.2(18) 

Superficial loss, see also Pregnant loss 

¢ added to adjusted cost base of property, 53(1)(f) 

* capital loss deemed nil, 40(2)(g)@) 

* capital property, 40(3.3)—-(3.5), 54“superficial loss” 

¢ defined, for capital gains purposes, 54 

¢ eligible capital property, 14(12), (13) 

e financial institution, of, 18(13)—(15) 

*¢ no application to specified debt obligations or 
mark-to-market property, 142.6(7) 

e inventory held as adventure in nature of trade, 

18(14)-(16) 

Superior court 

¢ defined, Interpretation Act 35(1) 

Supplemental eligible amount 

e defined, for Home Buyers’ Plan, 146.01(1) 


Supplementary depletion base 

¢ capital cost of bituminous sands equipment added to 

ee proceeds of later disposition, 59(3.3)(c) 

¢ capital cost of enhanced recovery equipment added to 

ee proceeds of later disposition, 59(3.3)(d) 

e defined, Reg. 1212(3) 

Supplementary personal tax credit, 118(1)B(b.1) 

Supplementary unemployment benefit plans, 145 

¢ amounts received under, income, 56(1)(g) 

¢ benefits 

ee withholding tax, 153(1)(e) 

¢ defined, 145(1) 

* election to file return, 217 

¢ employer’s contribution 

° limitation on deductibility, 18(1)q) 

° not includable in employee’s income, 6(1)(a)(1) 

¢ payments to non-resident, 212(1)(k) 

Supplies 

¢ deemed to be inventory, 10(5) 

¢ paid for and used by employee, 8(1)(i)(iii) 

ee certificate of employer, 8(10) 

¢ valuation of, 10(4) 

Support amount, see also Child support amount 

¢ defined, 56.1(4), 60.1(4) 

¢ payments before agreement or court order, 56.1(3), 
60.1(3) 

¢ whether deductible, 60(b), 60.1 

¢ whether taxable, 56(1)(b), 56.1 


Support payments (farm) 
¢ information slips required, Reg. 234—236 


Support payments (spousal or child) 

¢« “allowance” defined, 56(12) 

¢ child support, agreement or order after April 1997 

ee leon alas 60(b), 56.1(4)““commencement 
ay 

ee noo 56(1)(b), 56.1(4)“commencement 
ay 

¢ deductible when paid, 60(b), (c) 

¢ enforcement of, see Family Orders and Agreements 

Enforcement Assistance Act 

income when received, 56(1)(b), (c) 

medical/educational payments, 56.1(2), 60.1(2) 

mortgage payments, 56.1(2), 60.1(2) 

neo endant credit for spouse or child when paid, 

¢ paid to non-resident, 212(1)(f), 217 

¢ paid to third parties for benefit of spouse or children, 

56.1, 60.1 


* paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X VIJI:6 


¢ reimbursement of, taxable, 56(1)(c.2) 

¢ repayment of, deductible, 60(c.2) 

* retroactive deductibility/taxability, 56.1(3), 60.1(3) 

e taxable, 56(1)(b), (c) 

Supporting person 

¢ for child care expenses, defined, 63(3) 

¢ liability for excess child tax credit refunded, 160.1(2) 
¢ unused education credits transferred to, 118.9 


Surcharge, see Surtax 

Surface construction 

¢ capital cost, 13(7.5)(b), Reg. 1102(14.3) 
Surplus 

* contributed 


** computation of, on transfer of insurance business, 
138(11.9) 


¢* converted into paid-up capital, no dividend 
deemed, 84(1)(c.1)-(c.3) 


defined (re pension plan), Reg. 8500(1), (1.1) 
distribution of, by foreign affiliate, Reg. 5901 
exempt, see Exempt surplus (of foreign affiliate) 


funds derived, see Surplus funds derived from 
operations 


* pre-acquisition, see Pre-acquisition surplus (of 
oreign affiliate) 

¢ stripping, see Surplus stripping 

¢ taxable, see Taxable surplus (of foreign affiliate) 

Surplus entitlement percentage, defined, 95(1) 

Surplus funds derived from operations 

¢ defined, 138(12) 

Surplus stripping 

* conversion of dividend to exempt capital gain, 
110.6(8) 

¢ non-resident former resident who will return to 
Canada, 128.1(6)(b), 128.1(7)(e) 


¢ publicly-traded corporation, by, 183.1 
e sale of shares by individual, 84.1 
e sale of shares by non-resident, 212.1, 212.2 


Surrender 

¢ of property to creditor, see also Seizure: property 

¢ defined, 79(2) 

¢ does not constitute payment, 79(6) 

¢ proceeds of disposition to debtor, 79(3) 

e subsequent payment by debtor, 79(4) 

of share, partnership interest or trust interest 

e deemed capital gain, 80.03(2) 

¢ defined, 80.03(3) 

Surtax, see also Additional tax 

* corporation, 123.2 

** credit against Part I.3 tax, 181.1(4)-(7) 

* credit against Part VI tax, 190.1(3)-(6) 

e reduced by Part I.3. (before 1992), 125.3 

e reduced by Part VI tax (before 1992), 125.2 

¢ deposit-taking financial institutions, 190.1(1.2) 

¢ health promotion, 182, 183 

¢ individual, 180.1 [repealed] 

*¢ credit where emigration stop-loss rule applied, 
180.1(1.4) 

ee foreign tax credit, 180.1(1.1) 

ee* investment tax credit, 180.1(1.2) 

e» ParteVil, £90: 1Gh2) 


Survey, quadrennial, reserve for, 12(1)(h), 20(1)(0), 
Reg. 3600 
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Surveying costs 

* cost base of property, addition to, 53(1)(n) 

Surveyor 

¢ defined, for surveys under Canada Shipping Act, 
Reg. 3600(2) 

Surviving spouse 

¢ as RRIF annuitant, 146.3(1)‘annuitant’(b) 

* death benefit paid to, 248(1)“death benefit” 

* tobacco manufacturers, 182, 183 

Suspended losses, see Suspension of losses 


Suspension of losses 

* capital losses, 40(3.3)-(3.5) 

* depreciable property, 13(21.2) 

¢ eligible capital property, 14(12), (13) 

* inventory held as adventure in nature of trade, 

18(14)-(16) 

° ey or debt owned by financial institution, 18(13), 
») 

* terminal losses, 13(21.2) 

Sweden, see also Foreign government 

* stock exchange recognized, Reg. 3201(w) 

Swine 

* basic herd maintained since 1971, deduction, 29 

Switzerland, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(m) 

* universities, gifts to, Reg. Sch. VIII s. 6 

Sylvite 

e drilling and exploring for, 66(2) 

* extraction of, 248(1)“mineral resource’’(d)(i1) 

Synagogue, see also Charity 

¢ rabbi employed by, see Clergyman 

Syndicate 

° ae and exploration expenses, ITAR 29(9), (10), 

) 

¢ interest in 

e* expenses of selling, 20(1)(e) 

Synthetic speech system etc. 

e enabling blind person to use computer 

e* medical expense, Reg. 5700(0) 

Systems software, see also Software 

¢ defined, Reg. 1104(2) 


7 
T-4 information return 

¢ filing deadline (Feb. 28), Reg. 205(1) 

* requirement for, Reg. 200(1) 

TCC, see Tax Court of Canada 

TCP, see Taxable Canadian property 

TPAR, see Total pension adjustment reversal 
TPS, see Taxable preferred share 


TSX Venture Exchange, see also Toronto Stock 
Exchange 


¢ Tiers | and 2 prescribed, , Reg. 3200(a) 

T-Bill, see Treasury bill 

“Tainted” spouse trust, see also Pre-1972 spousal 

trust 

e relieving rule, 70(7) 

Takeover, see also Control of corporation: change of 

* reverse, 256(7)(c) 

Talk show 

* ineligible for Canadian film/video credit, Reg. 
1106(1)*excluded production” (b) 

* ineligible for film/video production services credit, 
Reg. 9300(d) 


Talking textbooks 

¢ medical expense, Reg. 5700(w) 

Tank, oil or water storage 

* capital cost allowance, Reg. Sch. II:Cl. 6, 8, 29, 40 
Tapestry 

¢ hand-woven, whether CCA allowed, Reg. 1102(1)(e) 


Tar sands, defined, 248(1) 


Tar sands ore 

¢ defined, Reg. 1104(2), 1206(1) 

* processing of, Reg. 1104(5)(a)(iii), 1104(5)(c)(i4), 
1104(6)(a)(i1), 1104(9)(f) (ii), 1204(1)(b)i1)(C), 
1204(1)(b)(Gi)(C), 1204(1)(b)Gv)(C), 
1205(1)(a)Gv)(A)CID, 1205(1)(a)Giv)(B)CD), 
1205(1)(b)Gi1), 5201(c.3) 

ee excluded from M&P credit, 

125.1(3)“manufacturing or processing” (f)(111) 
ee investment tax credit, 127(9)“qualified 
property”(c)(vi)(C) | 

Tawich case overruled, 118.1(1)“‘total charitable 

gifts’(d.1), 149(1)(d-:5) ~ 

Tax 

¢ abatement, see Tax abatement 

° addition to, for income not earned in a province, 
120(1) . 

e additional 


¢* on non-Canadian corporations ‘carrying on business 
in Canada, 219 


* agreement, see Tax treaty 
* application of payments under collection agreement, 
228 


assets used as security by DPSP trust, on, 198 
attempt by partners to reduce or postpone, 103 
avoidance, see Anti-avoidance rules 

branch, 219 

““business-income tax” defined, 126(7) 
carved-out income, on, 209 

collection of, see Collection of tax 


computation of, 117(5.2), see also Computation of 
tax, Reg. Part I 


corporate distributions, on, 183.1 

e indirect payments, 183.1(5) 

e limitation, 183.1(6) 

¢ stock dividends repurchased for excessive amount, 
183.1(3) , 

e¢ subsec. 110.6(8) not applicable, 183.1(7) 

* corporations, 123—125.1 

* court, see Tax Court of Canada 

* credits, see Tax credits 

¢ debt to Her Majesty, 222(2) 

¢ deduction at source 

*¢ amount of, deemed received by payee, 153(3) 

ee required of payer, 153 


¢ tables, Reg. Sch. I 
deduction from 

¢ employed out of Canada, 122.3 

* re province providing schooling allowance, 120(2) 
deduction of, Reg. Part I 
deduction under s. 66.5, on, 196 
deductions in computing, see Deductions in 
computing tax 

¢ deemed payable under amended Act, ITAR 49 


¢ deferred income plans, on, see also Deferred income 
plans 


¢ deferred profit sharing plans, on, 198-204 


** tax on non-qualified investments and assets used 
as security, 198 


* estimate to be made, 151 
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Tax (cont'd) 
* evasion, see Tax evasion, penalty for 


* excessive capital dividend or capital gains dividend 
elections, on, 184 


¢ failure to remit amounts withheld, 227(9) 
ee salary or wages, from, 227(9.5) 

¢ failure to withhold, 227(8) 

ee assessment for, 227(10) 

ee salary or wages, from, 227(8.5) 

¢ foreign, see Foreign taxes 


foreign property acquired by peeks and other 
pension and other plans, re, 205-207 


forfeiture under deferred profit sharing plan, 201 
imposed, see Liability for tax 

income from Canada of non-residents, on, 212—218 
income from property transferred at non-arm’s 
length, on, 160(1)-(3) 

individuals 

* surtax, , 180.1 

interest on unpaid amount, 161(1) 

investment income of life insurers, on, 211—211.5 
is corporations, see Large corporations tax (Part 


¢ liability for, see Liability for tax 

° logging 

ee deduction for, 127(1), Reg. Part Vil 

ee defined, 127(2) 

¢ manufacturing and processing deduction, 125.1 

¢ mining, deduction, 20(1)(v), Reg. 3900 

¢ “non-business-income tax” defined, 126(7) 

¢ non-deductible, 18(1)(t) 

* non-qualified investments of deferred profit sharing 
plan, on, 198, 199 

* non-residents, see Non-resident tax 

¢ otherwise payable 


ee defined, 120(4)“tax otherwise payable under this 
Part” 126(7)“tax for the year otherwise payable 
under this Part” 


* over-contributions to deferred income plans, on, 
204.1—204.3 


overpayment, defined, 164(7) 

Part 1.2, deduction for, 60(w) 

Part I, 182(1) 

Part II.1, 183.1 

Part IV 

¢ reduction in, re Part IV.1 tax payable, 186(1.1) 
Parerv le TOL ror 

* ‘reduction in Part IV tax re, 186(1.1) 

Part VI.1, 191-191.4 

Part XII.3 

¢ deductible from income of life insurer, 138(3)(g) 
payable 

* amount deemed to be, 20(1)(II) 

* corporations, 123 

ee non-resident, on branch profits, 219 

¢ defined, 248(2) 

e inter vivos trust, by, 122 

payment of, see Payment of tax 


property acquired by trusts, governed by deferred 
income plans, re, 205—207 


‘ Seen disposed of by public authorities, re, 207.3, 


* property held by trusts Bovered by deferred income 
plans, re, 207.1, 207.2 


¢ rates of, see Rates of tax 
* recovery by deduction or set-off, 224.1 
¢ refund of overpayment, see also.Refund 


¢ refundable, see Refundable Part IV tax 

¢ registered charities, 188, 189 

* registered investments, re, 204.4—204.7 

* registered securities dealers, re securities lending 
arrangement payments to non-residents, 212(19) 
return, see Returns 

revoked plans, on, 198 

royalties paid by tax-exempt person, re, 208 
security for, 220(4)-(4.4) 

shelter, see Tax shelter 

small business deduction, 125 

surtax 

e individual, , 180.1 

* corporation, 123.2 

taxable dividend received by private corporation, 186 
tobacco manufacturers, 182, 183 

tobacco manufacturing income, 182 

unpaid, interest on, 227(9.3) 

withheld at source 

¢ deemed to discharge debt, 227(13) 

e failure to remit, 227(9) 

¢ held in trust, 227(4), (4.1) 

¢ not part of estate, 227(5) 

e withholding of, see Withholding tax 

Tax abatement 

* corporations, 124 

e individuals, Reg. 6401 

ee prescribed dates, Reg. 6401 

ee province providing schooling allowance, 120(2) 


manufacturing and processing, 125.1 
not available to Crown corporations, 124(3) 
small business, 125 

Tax accounts 

¢ transfer of instalments between, 221.2 

Tax advisor 

¢ penalty for misrepresentation by, 163.2 

Tax agreement, see Tax treaty 

Tax anniversary date 

¢ defined, Reg. 310 

Tax avoidance, see Anti-avoidance rules 


Tax avoidance motive, see also Anti-avoidance rules 


e in foreign investment entity, effect of, 
94.1(1)“exempt interest’’(e) 


ee defined, 94.1(2)(k)—(n) 
Tax basis | 
¢ defined, 142.4(1), Reg. 9100, 9200(1) 
ee variation in, for certain insurers, 138(13) 
e used as cost amount for specified debt obligation, 
248(1)“cost amount’’(d.2) 
Tax benefit, 245(1) 
¢ defined 
ee general anti-avoidance rule (GARR), 245(1) 
ee transfer pricing documentation, 247(1) 
Tax consequences, defined, 245(1) 
Tax convention, see Tax treaty 
Tax Court of Canada 
appeal from, to Federal Court of Appeal 
¢ transfer of documents, 176 
appeal to, 169 
general procedure, 175 
informal procedure, 170 
only on grounds raised in objection, 169(2.1) 


prohibited where right waived by taxpayer, 
169(2.2) 
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Tax Court of Canada (cont’d) 
*¢ time not counted, 174(5) 


ee valuation of ecological property, 169(1.1) 

* application for extension of time 

ee for appeal, 167 

e¢ for notice of objection, 166.2 

¢ disposal of appeal, 171 

¢ hearing officer appointed, 231.4(2)-(4) 

¢ reference to 

** common questions, 174 

¢ where no reasonable grounds for appeal, 179.1 


Tax credits, see also Deductions in computing tax 

¢ aged 65 and over, 118(2) 

* basic minimum, 127.531 

¢ basic personal, 118(1)B(c) 

e«¢ additional amount for low-income taxpayer, 
118(1)B(b.1) 

CPP contributions, 118.7 

caregiver, 118(1)B(c.1) 

charitable donations, 118.1 

child, 1221.2 

dependants, 118(1)B(b), (d) 

¢ alimony, maintenance or support payments, effect 
of, 118(5) 

disability, 118.3 

education credit, 118.6(2) 

¢ carryforward of unused portion, 118.61 

* part-time student, 118.6(2)B(b) 

¢ transfer of unused portion, 118.8, 118.9 

employment insurance premiums, 118.7 

equivalent-to-married status, 118(1)B(b) 

First Nations tax paid, 120(2.2) 

foreign taxes, 126 

fraudulently obtained, offence, 239(1.1) 

GSih, 122:5 

gifts, 118.1 

individual, 118 

in-home care of relative, 118(1)B(c.1) 


investment, 127(5)—(35), 127.1, see also Investment 
tax credit 


labour-sponsored funds, 127.4 

lump-sum averaging, 120.31 

manufacturing and processing, 125.1 
married status, 118(1)B(a) 

medical expenses 
¢ non-refundable credit, 118.2 
e refundable credit, 122.51 

mental or physical impairment, expenses related to, 
118.2(2)(b), (c) 

non-resident individual, 118.94 

ordering of, 118.92 

overseas employment, 122.3 

part-year resident, 118.91 

pension income, 118(3) 

personal, 118(1) 
e limitations, 118(4) 
e not available to trust, 122(1.1) 

political contributions, 127(3)-(4.2) 
research and development, see Investment tax credit 
scientific research, see Investment tax credit 
separate returns, in, 118.93 

share-purchase, 127.2 

single status, 118(1)B(c) 

small business, 125 

spousal, 118(1)B(a) 

supplementary personal, 118(1)B(b.1) 


* tuition credit, 118.5 

¢¢  carryforward of unused portion, 118.61 

ee transfer of unused portion, 118.8, 118.9 

¢ unused 

ee carryforward, 118.61 

ee transfer to spouse, 118.8 

ee transfer to supporting person, 118.9 

Tax debt 

¢ action to commence, 10-year limitation period, 
222(3)-(10) 

¢ collection of, see Collection of tax 

¢ defined, 222(1) 

¢ recoverable by the Crown, 222(2) 

Tax deferral, see also Rollover 

° Seis authorized by tax treaty, deemed valid, 

Tax equity 

e defined, ITAR 26(12) 

Tax evasion, penalty for, 163, 238, 239 


Tax-exempt income 
e defined, for foreign tax credit, 126(7) 


Tax-exempt person, see Exempt person 


Tax factor 
e relevant, defined, 95(1) 


Tax for year otherwise payable under Part I 

¢ defined, 126(7) 

Tax-free zone 

¢ pre-1972 capital gains, ITAR 26(3) 

Tax matters partner 

* to file ohjeciions to determination of partnership 
income, 165(1.15) 

Tax otherwise payable 

¢ defined, 120(4) 

Tax-paid amount 

¢ defined, 146(1) 

¢ excluded from RRIF income 

ee generally, 146.3(5)(c) 

e on death, 146.3(6.2)A(b), (c) 

excluded from RRSP income 

e generally, 146(1)“benefit’(c.1) 

e on death, 146(8.9)A(b), (c) 

Tax payable 

¢ defined, 127—127.5, 248(2) 

¢ determination of, by Minister, 152(1.11), (1.12) 

e determined without reference to minimum tax, 117(1) 

“Tax payable” etc. under Part I 

* minimum tax excluded, 117(1) 


Tax return, see Returns 


Tax shelter 

° art, see Art flips 

¢ business does not entitle individual to June 15 filing 
deadline, 150(1)(d)(ii)(A) 

¢ Canadian film credit not available, 125.4(4) 

* computer software, see Computer software tax shelter 

property 

cost of, 143.2 

deduction disallowed 

e where identification number not provided, 237.1(6) 

¢ where penalty unpaid, 237.1(6.1) 

defined, 237.1(1) 

film, see Motion picture film 


fiscal period, election for non-calendar year 
prohibited, 249.1(5) 
¢ identification number 
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Tax shelter (cont’d) 
*¢ application for, by promoter, 237.1(2) 


e¢ display of, required, 237.1(5) 
ee* issuance of, by Minister, 237.1(3) 
ee Sage for false information in application, 
37.1(7.4) 
ee Bae for selling shelter before number issues, 
37.1(7.4 
° vateee for deduction, 237.1(6) 
* prerequisite of sale etc., 237.1(4) 
¢ provision of, to buyers, 237.1(5) 
information outside Canada, 143.2(13), (14) 
information returns, Reg. 231 
investment, 143.2 
¢ defined, 143.2(1)“‘tax shelter investment” 
e matchable expenditure, 18.1(13) 
* reassessment, no limitation period, 143.2(15) 
matchable expenditure rules, 18.1 
minimum tax on deductions, 127.52(1)(c.3) 
Minister's powers of investigation, 237.1(8) 
MURB, see Multiple unit residential buildings 
mutual fund limited partnership, 18.1 
prescribed benefit, Reg. 231(6), (6.1) 
promoter 
application for identification number, 237.1(2) 
defined, 237.1(1.) 
information return, 237.1(7) 


provision of identification number to buyers, 
Zoe) 


¢ sales prohibited without identification number, 
237.1(4) 


¢ software, see Computer software tax shelter property 
e yacht, see Yacht 

Tax shelter investment, see Tax shelter: investment 
Tax sparing, pre-1976 investment, Reg. 5907(10) 
Tax transfer payments to provinces, 154, Reg. 3300 
Tax treaty 

* amounts exempt under, deduction for, 110(1)(f)G) 


* anti-treaty shopping rule, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIX A 
Canada—U.K., see Table of Contents 
Canada—U.S., see Table of Contents 
competent authority agreement deemed valid, 115.1 
country with, foreign affiliate in, Reg. 
5907(11)-(11.2) 
¢ credit for departing resident to country with which 
Canada has, 126(2.21) 
¢ deduction from income, 110(1)(f)(i) 
¢ deemed resident in Canada due to family member, 
250(1)(g) 
e defined, 248(1) 
¢ designated treaty country (FAPI rules), Reg. 
S9OFAT) G1) 
dividend limitation in 
¢ applies for branch tax, 219.2 
¢ applies for corporate emigration tax, 219.3 
exempting Canadian corporation from tax, 250(5) 
exemption from capital gain, subsequent capital gains 
strip, 55(3.1) [temporary] 
¢ gains deemed to arise in Canada, Income Tax 
Conventions Interpretation Act s. 6.3 
* income exempt under, 126(7)“tax-exempt income” 


* income exempt under, not earned income for RRSP, 
146(1)“earned income’’(c) 


* interpretation of, /ncome Tax Conventions 
Interpretation (reproduced before the treaties) 


e list of, see Table of Contents 


¢ listed countries, Reg. 5907(11)-(11.2) 

* non-resident under, deemed non-resident of Canada, 
250(5) 

* partners exe pans by, new partner joining 
partnership, 9 

° Ree exempted under, 108(1)“exempt property” 

° ray uirement to file return to claim exemption, 

SO(1)(a) (ai) 

¢ tax on disposition of property by non-resident 

deferred stiee ie Ma Be Fiona 


ee election, time of making, Reg. 7400(2) 

*¢ prescribed provisions, Reg. 7400(1) 
Taxable amount 

* amount, see Taxable capital amount 

Taxable benefits, see Benefit 

Taxable Canadian business 

¢ defined, 95(1) 

¢ application to FAPI rules, 95(2)g.1), (k), (k.2) 
Taxable Canadian corporation 

¢ defined, 89(1)“taxable Canadian corporation” 


¢ non-resident-owned investment corporation deemed 
not to be, 134 


¢ prescribed, for Canadian film/video credit, Reg. 
1106(2) 

* property disposed of to taxpayer 

ee cost base, addition to, 53(1)(f.1) 


Taxable Canadian life investment income 

¢ defined, 211.1(2) 

Taxable Canadian property, see also Property 

¢ deemed, 128.1(4)(e) 

¢ defined, 248(1) 

ee excludes shares of demutualized life insurer or 
holding corporation, 141(5) 

ee exclusions for branch tax purposes, 219(1.1) 

e disposition of, by non-resident, 116 

ee purchaser liable for tax, 116(5) 

ee taxable, 2(3)(c) 

e distribution to non-resident beneficiaries 

oho-* tax Ons LOTT) 

security for tax, 220(4.6)—(4.63) 

¢ excluded from deemed disposition 

** on becoming resident, 128.1(1)(b)() 

e includes option, 248(1)“taxable Canadian property’’(1) 

* prorating for gains before May 1995, 40(9) 

e replacement of 

ee capital property, 44(5)(c), (d) 

ee depreciable property, 13(4.1)(c), (d) 

¢ rollover of, 85(1)(1), 85.1(1)(a) 

° sup or aircraft used in international traffic, 
48(1)““taxable Canadian property’’(b)(11) 

* transitional rule re property not covered before April 

26/95, ITAR 26(30 

Taxable capital 

¢ for financial institutions tax 

ee¢ defined, 190.12 

*¢ employed in Canada, defined, 190.11 

¢ for large corporations tax 

eneerr er Mic fote.(2 sy OL 3U2) 


¢¢ employed in Canada, defined, 181.2(1), 181.3(1), 
181.4, Reg. 8601 


tax on, 181.1(1) 
Taxable capital amount 
¢ defined, 66(12.6011) 


¢ limit of $15 million for flow-through of CDE as 
CEE, 66(12.601)(a.1) 
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Taxable capital employed in Canada 

° defined 

ee for financial institutions tax, 190.11 

ee re ee corporations tax, 181.2(1), 181.3(1), 


ee for renunciation of CDE as CEE on flow-through 
shares, 66(12.6011) 

Taxable capital gain, see Capital gain 

Taxable conversion benefit, see also Conversion 

benefit 

¢ defined, for insurance demutualization, 139.1(1) 

Taxable deficit allocation 

¢ defined, FAPI rules, Reg. 5905(19) 


Taxable deficit (of foreign affiliate) 
¢ defined, Reg. 5907(1) 

Taxable deficit reduction 

¢ defined, FAPI rules, Reg. 5905(20) 


Taxable dividend 


e defined, 89(1), 112(6)(a), 129C12).. L29C 7h). £33538). 
Go. ) 


° for purposes of debt forgiveness, 80.03(1)(b) 
¢¢ for purposes of dividend refund, 129(7) 


¢¢ for purposes of non-resident-owned investment 
corporation, 133(8)“taxable dividend” 


ee for purposes of stop-loss rules, 112(6)(a) 

ee generally, 89(1), 248(1) 

¢ partnership receiving, 186(6) 

Taxable earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable income 

* communal organization, election re, 143(2), (3) 
* computation of, 110-114 


ee deductions, see Deductions in computing taxable 
income 


°° individual 

eee order of application, 111.1 

eee resident for part of year, 114, 114.1 
¢ cumulative 


* non-resident-owned investment corporation, of, 
133(9)“cumulative taxable income 


¢ deductions in computing, see Deductions in 
computing taxable income; Tax credits 


defined, 2(2) 
determination of, by Minister, 152(1.11), (1.12) | 
earned in a province by a corporation, Reg. Part IV 


earned in Canada, see Taxable income earned in 
Canada 


¢ earned in the year in a province, 124(4) 
e life insurer, 138(7) 
* non-resident, earned by in Canada, 115 


non-resident-owned investment corporation, 133(2) 
non-resident person, 115 

Taxable income earned in Canada, 115 

¢ defined, 115(1), 248(1) 

¢ determination of, by Minister, 152(1.11), (1.12) 

¢ foreign resource pool expenses, 115(4.1) 

Taxable interest expense 

¢ defined, 218.2(2) 

Taxable life insurance policy 

¢ defined, 211(1), Reg. 1900(1) 

Taxable loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable net gain 

¢ from listed personal property, defined, 41(1), 248(1) 


Taxable obligation 

¢ defined, 240(1) 

Taxable preferred share 

¢ defined, 248(1) 

¢ dividends excepted from tax, 187.1 

* tax on corporation paying dividends on, 191—191.4 


** agreement to transfer tax liability to related 
corporation, 191.3 


e assessment by Minister, 191.3(3), (5) 
* payment by transferor corporation, 191.3(6) 
¢ where of no effect, 191.3(4) 
amalgamation, 87(2)(rr) 
associated corporations, 191.1(3) 
failure to file agreement, 191.1(5) 
total dividend allowance, 191.1(4) 
dividend allowance, 191.1(2) 
short years, in, 191.1(6) 
total, for associated corporations, 191.1(4) 
excluded dividend, defined, 191(1) 
financial intermediary corporation, defined, 191(1) 
information return, 191.4(1) 
private holding corporation, defined, 191(1) 
substantial interest, 191(2), (3) 
tax payable, 191.1(1) 
ot Selection. tot 2 
tax on dividends received by corporation, 187.2 
information return, 187.5 
e partnerships, 187.4 
Taxable resource income 
e defined, 125.11(1) 
¢ effect on general corporate tax reduction, 
123.4(1) "fa ll rate taxable income’’(a)(ili) 
Taxable RFI share 
¢ amalgamation, effect of, 87(4.2) 
¢ defined, 248(1) 
¢ tax on dividend, 187.3(1) 
Taxable supplier 
¢ defined, 127(9) 
Taxable surplus (of foreign affiliate) 


¢ adjustment where gain deemed due to negative 
adjusted cost base, 93(1)(b)(ii) 


¢ deduction for dividend paid out of, 113(1)(b), (c), 
Reg. 5900(1)(b) 

¢ defined, 113(1)(b)(i1), Reg. 5907(1) 

Taxable surplus reduction 

e defined, FAPI rules, Reg. 5905(21) 


Taxation year, see also Fiscal period 
¢ becoming or ceasing to be exempt, deemed year-end, 
149(10) 

¢ becoming or ceasing to be financial institution, 

deemed year-end, 142.6(1) 

ceasing to carry on business, 25(1) 

change of control, deemed year-end, 249(4) 

company formed by amalgamation, of, 87(2)(a) 

corporation, of 

* longer than 365 days, 249(3) 

deemed “‘fiscal period’, 14(4) 

defined, 11(2), 104(23)(a), 142.6(1), 149(10), 

149. 1(1), 249, Reg. 1104(2), 1802(5), 3700 

¢¢ of mutual fund following rollover, 132.2(1)(b) [to 
be repealed], 132.2(1)(0)(i1) [to be repealed], 
132.2(3)(b) [draft], 132.2(3)()(i1) [draft] 


¢ of non-resident entity, 94.1(1) 

employees profit sharing plan trust, 144(11) 

first, of mortgage investment corporation, 130.1(8) 
fiscal period of business; and, 11(2) 
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caja a year (cont’d) 
¢ foreign affiliate, of, 95(1)“taxation year” 


e individual, of, 11(2), Reg. 1104(2) 

¢ less than 12 months, see Short taxation year 

¢ mutual fund corporation or trust, on rollover, 
132.2(1)(b), (0) Gi) 

mutual fund trust, election for December 15, 132.11 
non-resident, of, 250.1(a) 

partnership, of, 96(1)(b) 

reference to, 249(2)..(3) 

registered charity, of, 149.1(1)“taxation year” 

short, see Short taxation year 

testamentary trust, of, 104(23) 

Taxed capital gains (of investment corporation, 
mutual fund corporation or mutual fund trust) 

e defined, 130(3)(b), 131(7), 132(5) 

Taxicabs, Reg. Sch. II:Cl. 16 

Taxing country 

e defined, for foreign tax credit, 126(7) 

Taxpayer 

¢ absconding, 226 

¢ bankrupt, 128 

¢ becoming Canadian resident, ITAR 26(10) 

* ceasing to be resident, see Non-resident: becoming 
e death of, see Death of taxpayer 

¢ defaulting, 226 


defined, 248(1) 
e for tax shelter investments, 143.2(1) 
investigation, under 
¢ rights of, at inquiry, 231.4(6) 
leaving Canada, demand for amounts owing, 226 
not limited to person liable for tax, 248(1) 
Taxpayer information 
¢ defined, 241(10) 
* provision of 
ee authorized, 241(4) 
ee prohibition against, 241(1) 
Teacher 
¢ contribution to teachers’ exchange fund, 8(1)(d) 
e exemption for travel expenses, 81(3.1)(a)(ii) 
e registered pension plan, contribution to, 147.2(5) 
e sabbatical arrangement, Reg. 6801 (a) 
Telecommunication spacecraft 


* capital cost allowance, Reg. Sch. I:Cl. 10(f.2), Sch. 
I:Cl. 30 


ee separate classes, Reg. 1101(5a) 


Telecommunications 
e defined, Interpretation Act s. 35(1) 


Teleglobe Canada, subject to tax, 27(2), Reg. seh 


Telegraph system 
¢ defined, Reg. 1104(2) 


Telephone and telegraph equipment 


¢ capital cost allowance, Reg. Sch. II:Cl. 3, Sch. If:Cl. 
17 


Telephone and telegraph systems 

* capital cost allowance, Reg. Sch. II:Cl. 17 

e defined, Reg. 1104(2) 

Telephone ringing indicator 

¢ medical expense, Reg. 5700(k) 
Teletypewriter 

¢ medical expense, Reg. 5700(k) 

Television commercial message 

* capital cost allowance, Reg. Sch. II:Cl. 12(m) 
¢ defined, Reg. 1104(2) 


Television decoder (to visually display vocal portion 
of signal) 


* medical expense, Reg. 5700(q) 

Temporary access road, see Specified temporary 
access road 

Temporary capital tax on life insurers, 190.1(1.1) 
Tenant inducements 

e taxable as income, 12(1)(x) 


Term insurance 

e defined, Reg. 2700(1) 

Term preferred share 

e defined, 248(1) 

e dividends on 

ee deemed, 84(4.2), 258(2) 

ee received by specified financial institution, 112(2.1) 

eee deemed interest on, 258(3)(a) 

e reduction of paid-up capital, deemed dividend, 
84(4.2) 

e share-for-share exchange, 87(4.1) 

Terminal loss 

¢ deduction for, 20(16) 

ee after ceasing to carry on business, 20(16.3) 

e limitation re passenger vehicles, 20(16.1)(a) 

¢ limitation re franchise or licence exchanged, 
20(16.1)(b) 

e limitation where property acquired by affiliated 
person, 1321.96) 

Termination of business, see Ceasing to carry on 

business 


Termination payment, see Retiring allowance 
Territorial sea 

e defined, /nterpretation Act 35(1) 

Territory 

e defined, Interpretation Act 35(1) 


Terrorism, see Charities Registration (Security 
Information) Act 
Tertiary recovery equipment, Reg. 1206(1) 


Test wind turbine 

e allowed as CRCE, Reg. 1219(1)(g) 

e defined, Reg. 1219(3) 

Testamentary beneficiary 

¢ defined, for non-resident trust rules, 94(1) 

Testamentary trust, see Trust (or estate): testamentary 

Texas partnership 

° losses disallowed, 96(8) 

Textbooks, talking 

¢ medical expense, Reg. 5700(w) 

Therapy 

¢ medical expense credit 

ee general, 118.2(2)(1.9) 

ee rehabilitative, for speech or hearing loss, 
118.2(2)(1.3) 

¢ non-taxable employment benefit, 6(1)(a)(iv) 

Thermal waste 

¢ defined, Reg. 1104(13) 

Thin capitalization 

¢ back-to-back loans, 18(6) 

* interest not deductible, 18(4)-(6) 

°¢ exception for manufacturer of aircraft or 
components, 18(8) [repealed] 

Things, see Property; Rights or things 

Third party 

¢ demand, see Third party demand 
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Third party (cont'd) 
* payment, see Scientific research and experimental 
development: third party payment 


* penalty for misrepresentation by, 163.2 

Third party demand 

* information, for, 231.2(1) 

* payment, for, see Garnishment for taxes unpaid 
Threshold amounts, see Dollar amounts in legislation 
and regulations 

Tiers of partnerships 


¢ look-through rules, 163(2.8), 233(3), 233.1(5), 
233.3(2), 233.4(3), 247(6) 


** capital gains deduction, 110.6(14)(d.1) 

ee FKAPI, 95(2)(k.7) 

e« Large Corporations Tax, 181.2(3)(g)G@), 181.2(5) 

ee Part VI.1 tax, 191(6) 

Tile drainage, deduction, 30 

Timber limits 

* capital cost allowance, Reg. 1100(1)(e), Reg. Sch. VI 

*¢ separate classes, Reg. 1101(3) 

¢ disposition of by non-resident, 216(5) 

* equipment for use in, capital cost allowance, Reg. 
Sch. II:Cl. 10(n), Sch: IlzCl. 15 

Timber resource property 

* capital cost allowance, Reg. Sch. II:Cl. 33 


* constitutes taxable Canadian property for certain 
purposes, 248(1)“taxable Canadian property’’(n)(ii) 

* defined, 13(21) 

¢ disposition of 

¢* by non-resident, 216(5) 

ee no capital gain, 39(1)(a)(v) 

ee proceeds of disposition, 20(5.1) 

* in corporation, share is taxable Canadian property, 
248(1)“taxable Canadian property’(e)()(C), Gi)(C) 

¢ in partnership, constitutes taxable Canadian property, 
248( 1)“taxable Canadian property ”(g)(111) 


* non-arm’s length transfer, exclusion from rule, 
13(7)(e) 

¢ undepreciated capital cost, 13(21)“undepreciated 
capital cost”G 

Timber royalty 

¢ paid to non-resident, 212(1)(e) 

ee alternative re, 216 © 

Time 

¢ deadlines and time limits for taxpayers, see 
Deadlines 


* expiring to recover a debt, see Statute-barred debt, 
deemed settled 


* extension of, see Extension of time 

¢ non-resident, see Non-resident time 

* reassessment, for, see Reassessment 

Tips 

* source withholding, Reg. 100(1)“remuneration’’(a. 1) 

* taxable as employment income, 5(1) 

Titles in legislation 

¢ relevance of, /nterpretation Act s. 14 

Tobacco manufacturers’ surtax, 182, 183 

Toilet 

¢ mechanical aid for getting on and off, medical 
expense, Reg. 5700(g) 

Tools 

* apprentice mechanics, see Apprentice mechanic 

° eligible, see Eligible tool 

* portable, for rental 


*¢ capital cost allowance, Reg. Sch. Il:Cl. 10(b), Sch. 
I:Cl. 29, Sch. U:Cl. 40 


¢ small, capital cost allowance, Reg. Sch. I:Cl. 12(h) 
Top-up disability payment 

¢ defined, 6(17) 

* not taxable as employee benefit, 6(18) 

* reimbursement to employer, 8(1)(n.1) 

Toronto Stock Exchange 

¢ prescribed stock exchange, , Reg. 3200(c) 

Total assets (of financial institution) 

¢ defined, 181(2), 190(1.1), Reg. 8600 

Total charitable gifts 

¢ credit for, 118.1(1)“total gifts’(a), 118.1(3) 

¢ defined, 118.1(1) 

Total Crown gifts 

¢ credit for, 118.1(1)“total gifts’(b), 118.1(3) 

e defined, 118,1(1) 

Total cultural gifts 

¢ credit for, 118.1(1)“total gifts’(c), 118.1(3) 

¢ defined, 118.1(1) 

‘Total depreciation” defined, 13(21) 

Total ecological gifts 

¢ credit for, 118.1(1)“total gifts’(d), 118.1(3) 

¢ defined, 118.1(1) 

Total pension adjustment reversal, 
adjustment reversal 

¢ defined, 248(1), Reg. 8304.1 
Total premiums 

¢ defined, Reg. 8600 

Total remuneration 

¢ defined, for a taxation year, Reg. 100(1) 
Total reserve liabilities (of financial institution) 
¢ defined, 181(2), 190(1.1), Reg. 8600 

Total return (from fixed payment obligation) 
¢ defined, Reg. 9100 

Totally and permanently disabled 

¢ defined, Reg. 8500(1) 

Townsite costs 


° capital cost allowance, Reg. 1102(18) [repealed], 
Reg. Sch. II:Cl. 10d) 


¢ deemed capital cost, 13(7.5)(a), Reg. 1102(14.2) 


Tracked interest rules, see Foreign investment enh 
tracked interests 


Tracked property 

e defined, 94.2(9)(d) 

Tracking entity 

¢ defined, for foreign investment entity rules, 
Tractor 


¢ capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. 
I:Cl. 16(g) 


Trade, adventure in, see Adventure in the nature of 
trade 


Trade, board of, see Board of trade 
Trade-in 
e allocation of consideration, 13(33) 


Trade mark, representation expenses, 13(12), 
20(1)(cc), 20(9) 


Trade union, see Union 
Trader, see Dealer (or trader) 


Trader or dealer in securities 
¢ defined 
*¢ for security transactions, Reg. 230(1) 


see also Pension 


94.2(1) 
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Trading day 

¢ defined, for foreign investment entity rules, 94.2(1) 

Trailers 

* capital cost allowance, Reg. Sch. I:Cl. 10(e) 

ee rail suspension device for, Reg. Sch. II:Cl. 35(b) 

Train, see Railway 

Training courses 

* to care for infirm person, medical expense, 
118.2(2)(1.8) 

Tramway or trolley bus system 

¢ capital cost allowance, Reg. Sch. II:Cl. 4 

¢ defined, Reg. 1104(2) 

Transaction 

¢ defined 

ee general anti-avoidance rule, 245(1) 

¢e¢ information return re non-resident transactions, 


pe KAR) 
ee transfer pricing rules, 247(1) 
Transactions 


e series of, defined, 248(10) 

¢ with non-resident 

ee extended reassessment period, 15244)(b)(an) 

e* reporting requirement, 233.1 

Transfer 

¢ RRIF, from, see Registered retirement income fund: 
transfer from 

Transfer of business, see Sale: business 

aearg of forgiven amount (debt forgiveness rules), 


Transfer of instalment payments, 221.2 


Transfer of losses, see also Suspension of losses 
¢ deemed proceeds of disposition, 69(11) 
Transfer of property, see also Rollover 
affiliated person, to, see Affiliated person 
attribution rules, see Attribution rules 
child, to 
¢ gain or loss deemed to be transferor’s, 75.1 
controlled corporation, to 
¢ capital loss denied, 40(3.3), (3.4) 
corporation, to 
by partnership, 85(2) 
¢ partnership wound up, 85(3) 
by shareholder, 85(1) 
e eligible property, 85(1.1) 
to reduce income, 74.4(2) 
* outstanding amount, 74.4(3) 
where benefit not granted to designated person, 
74.4(4) 
deferred profit sharing plan 
¢ from, 147(19) 
family farm corporation or partnership, 70(9. 2) 
e inter vivos, 73(4) 
* spouse trust, from, to children, 70(9.3) 
farm property, of, 73(3) 
¢ to child, on death, 70(9) 
¢ to parents, on death of child, 70(9.6) 
inter vivos, to spouse or trust, 73 
e prescribed provincial laws, Reg. Part LXV 
minor, to, 74.1(2), 74.5(1), (6)-(11), 75(1) [repealed] 
* repayment of, 74.1(3) 
partnership, to, 97 
registered education savings plans, between, 
146.1(2)(g.2), (.2), 146. 16, i 
° a bored: ension plan, between benefit provisions, 
47.3(14.1 


* registered pension plan, from, 147.3 
* registered pension plan to annuity contract, 147.4 


* registered retirement savings plan, see Registered 
retirement savings plan: transfers 


* retirement compensation arrangement, to second 
RCA, 207.6(7) 


spouse, to, 74.1(1), 74.5 
death of taxpayer, on, 70(6) 
deemed proceeds of disposition, 73 
gain or loss, 74.2 
repayment of, 74.1(3) 
transfers between, 104(5.8), 248(1)“disposition”(e), 
(f), 248(25.1) 
* trust, by 


*¢ to another trust, 104(5.8),;.248(1)“disposition’’(e), 
(f), 248(25.1) 


* trust, to, 74.3, 74.5(9), (10), 75(3) 

ee death of taxpayer, on, 70(6) 

ee from another trust, 104(5.8), 
248(1)“disposition’(e), (f), 248(25.1) 

¢* income imputed to transferor, 75(2) 

* unregistered pension plan, from, 604), 147.1(3)(a) 

Transfer payments 

* tax, to provinces, 154 

Transfer price 

¢ defined, 247(1) 

Transfer pricing (re non-residents) 


e advance pricing agreements, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VI 


¢ anti-avoidance rules, 247, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty: Art. IX 

¢ bona fides test, 247(2)(b)(Gi) 

¢ CCRA discretion to apply, 247(10) 

* capital adjustment, see Transfer pricing capital 
adjustment 

¢ capital setoff adjustment, see Transfer pricing capital 
setoff adjustment 

¢ contemporaneous documentation, 247(4) 

* guarantee for subsidiary excluded, 247(7.1) 

¢ income adjustment, see Transfer pricing income 
adjustment 


¢ income setoff adjustment, see Transfer pricing © 
income setoff adjustment 


loan to subsidiary excluded, 247(7) 

penalty, 247(3), (11) 

royalties, Canada—U.S. Tax Convention Art. XII:7 

rules based on OECD guidelines effective 1998, 247 

Transfer pricing capital adjustment 

e defined, 247(1) 

¢ penalty, 247(3)(a)U)(B) 

Transfer pricing capital setoff adjustment 

¢ defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(ili) 

Transfer pricing income adjustment 

¢ defined, 247(1) 

¢ penalty, 247(3)(a)()(B) 

Transfer pricing income setoff adjustment 

¢ defined, 247(1) 

e reduces transfer pricing penalty, 247(3)(a)(i11) 

Transfer time 

*. Getined. 1 32, 2(2)"qualifying exchange” [to be 
repealed], 132.2(1)“qualifying exchange” [draft] 

Transferee corporation 

¢ defined, 55(1)“distribution”, 55(3.2)(h) 

Transferor trust 

¢ defined, 107.4(2) 
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Transition amount (re specified debt obligation) 

° Ka on disposition of specified debt 
obligation, 142.4(6)(c)C(i), 142.4(7)A 

¢ defined, 142.4(1), Reg. 9201 

Transition deduction 

* insurer 

¢¢ defined, Reg. 8101(1) 

* mark-to-market property 

*¢ defined, Reg. 8103(1) 

Transition loss (mark-to-market property) 

* defined, Reg, 8105(1) 

Transitional assistance under Canada—U.S. auto 

pact, income, 56(1)(a)(v) 

Transitional rules, see a/so Grandfathering 

* 1972 reform, ITAR 7-68 


* mark-to-market properties, 112(5.6), 142.2(5), 
142.5(4)(9) 


* R.S.C. 1985 (Sth Supp.), ITAR 69-79 
* specified debt obligations, 142.6(4) 


Transmission equipment 

* defined (re energy conservation CCA), Reg. 1104(13) 

Transplants, organ or bone marrow 

* medical expense, 118.2(2)(1.1) 

Transport employee 

* away-from-home expenses, deduction, 8(1)(g) 

Transportation, see also International shipping 

* delivered after the end of the year, reserve, 20(6) 

* passengers or property, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. VIII:3, 4 

Transportation equipment, qualified 

* defined, 127(9) 

* prescribed, Reg. 4601 

Transportation expenses 

* allowance for, not income, 6(6)(b) 

* as medical expenses, 118.2(2)(g) 

** deemed payment of, 118.2(4) 

Transportation losses, see Fuel tax rebate 

Travelling expenses 

* allowance for, when not income, 6(1)(b) 

* employee’s, deduction for, 8(1)(h), (h.1) 

** certificate of employer, 8(10) 

** limitation, 8(4) 


* food and entertainment on train, plane or bus, 
67.1(4)(a) 


* medical expense, as, 118.2(2)(h) 

* northern Canada, residents of, 110.7(1) 

* part-time employee’s, excluded from income, 81(3.1) 
* salesperson’s, deduction for, 8(1)(f) 

** certificate of employer, 8(10) 

** limitation, 8(4) 

* transport employee’s, 8(1)(g) 

Treasurer, see Officer: corporation, of 

Treasury bill 

* yield at maturity treated as interest, 16(3) 

Treasury Board 

* defined, 248(1) 

Treaty, see Tax treaty 

Treaty co-production (re Canadian film/video credit) 
* defined, Reg. 1106(1) 

Treaty-protected business 

* defined, 248(1) 

* losses, not usable against Canadian profits, 111(9) 


Treaty-protected property 

* cannot absorb forgiven amount, 80(1)“*excluded 
property” 

¢ defined, 248(1) 

¢ losses, not usable against Canadian gains, 111(9) 

* replacement property, 13(4.1)(d), 44(5)(d) 

Treaty shopping, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIX A 

Trestle 


* capital cost allowance, Reg. 1100(1)(zb), Reg. Sch. 
Ty RO 


* separate classes, Reg. 1101(5f) 
Triangular amalgamation, 87(9) 
Triangular foreign merger, 87(8), (8.1) 
Triggering disposition 

¢ defined, FAPI rules, 95(3.3), (3.4), (3.5) 
Trolley bus system, Reg. Sch. II:Cl. 4 


Truck 

* capital cost allowance, Reg. Sch. I:Cl. 10(a), Sch. 
IL:Cl. 16(g) 

Truck driver 

* away-from-home expenses, deduction, 8(1)(g) 


Truck mechanic, see Apprentice mechanic 


Truck operators 


* income from cross-border trucking, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. VIII:4 


* income of, earned in a province, Reg. 2604 

¢ income of corporation in a province, Reg. 409 

Truss, as medical expense, | 18.2(2)(i) 

Trust (or estate), 104-108 

¢ 21-year deemed disposition rule, 104(4), (5), 
(5.3)-(5.8) 

* * payment of tax in instalments, 159(6.1) 

* accumulating income of 


ee deduction for amounts included in preferred 
beneficiary's income, 104(i2) 

ee defined, 108(1) 

e¢ election to include in preferred beneficiary’s 
income, 104(14), Reg. 2800 

¢ additional units issued in payment, 107(2.11), (2.12) 

* agent not included, 104(1) 


¢ allocation of capital and income to different 
beneficiaries, 104(7.1), (7.2) 

¢ alter ego, see Alter ego trust 

* amateur athlete, for, see Amateur athlete trust — 

° ah. deemed not paid to beneficiary, 104(13.1), 
amount deemed payable to beneficiaries, 104(29) 
amount payable in taxation year, 104(24) 
annuity contract, interest in, 12.2 
balance-due day of, 248(1)“balance-due day”(a) 
bare, see Bare trust 
“beneficially interested” in, meaning of, 248(25) 
beneficiary of, see Beneficiary: trust 
benefits from, income, 12(1)(m), 105 
business investment loss, deduction from, 39(10) 
capital cost allowance, determination or designation 
of, 104(16) [repealed] 
capital gains of 

¢ allocated to beneficiary, 104(21)-(21.7) 

* net taxable, 104(21.3) 
capital interest in 

* acquisition of 

** reduction of loss on property disposed of, 

107(6) 
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Trust (or estate) (cont’d) 
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¢« additions to, 53(1)(d.1) 

° adjusted cost base, 94(5) [to be repealed] 

** computation of, 53(1)(d.1) 

ee deductions from, 53(2)(b.1), 53(2)(h) 

* cost amount of, 108(1) 

¢ cost of, 107(1.1) 

¢ defined, 108(1), 248(1) 

¢ disposition of, 107(1) 

¢ disposition of, on distribution by trust, 

24 (1)*‘disposition”(d), (h) 
e distribution in satisfaction of, 107(2)-(5), ITAR 36 
¢ effect of payment out of trust’s income or gains, 
43(3) 

¢ fair market value of, 107.4(4) 

° partial disposition of, 43 

¢ rollover to another trust, 107.4(3)q) 
ceasing to act as agent of beneficiary, 
248(1)“disposition’’(b)(v) 
commercial, see personal (below); Unit trust 
created by will of taxpayer, meaning of, 248(9.1) 
cumulative Canadian exploration expense 

¢ reduced by investment tax credit, 127(12.3) 
customer/client compensation, for, exempt, 149(1)(w) 
death benefits, flow-through to beneficiary, 104(28) 
deduction in computing income, 104(6), 108(5) 
deemed disposition of property, 104(4) 

e deemed proceeds and cost, 104(5) 
deferred income plans, 207.1 

e foreign property acquisition, ITAR 65 

* tax re foreign property, 205°. 

° tax re property held by, 207.1 

ee return, and payment of. tax, 207.2 
deferred profit sharing plan, under, 147(7) 

° exempt, 149(1)(s) 

e tax re foreign property, 205-207 
defined | | 

¢ for non-resident trust rules, 94.1(1), 104(1), 248 (1) 

¢ for registered education plans, 146.1(1) 

e for specific trust rules, 108(1) 

¢ generally, 104(1), 248(1) 

* in Quebec, 248(3) 
definitions, 108 
designated beneficiary, defined, 210 
designated contributor, defined, 104(5.6), (5:7)(c) 
designated income, tax on, 210—210.3 

¢ deemed paid by beneficiary, 210.2(3) 


¢ designated income, defined, 210.2(2) [to be 
repealed], 210(1) [draft] 
designations re partnerships, 210.2(4) 
returns, 210.2(5)_. 
tax payable, 210.2(1) 
trustee’s liability, 210.2(6) 
trusts excepted, 210.1 
where no designated beneficiaries, 210. 3 
designation of foreign income to beneficiaries, 
104(22)-(22.4) 
disposition of interest in, 106, 107 
disposition of property to, capital loss nil, 
40(2)(g)(iv) 
distribution of property by, in ‘satisfaction of capital 
interest, 107(2)—(5 
before death, anti-avoidance rule, 104(4)(a.2) 
election not to distribute gains, 107(2.11), (2.12) 
in settlement of debt, 107(4) 


no capital loss on beneficiary’s capital interest, 
43(3) 
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non-resident beneficiary, to, 107(5) 
instalment obligation not increased, 107(5.1) 


< security to postpone payment of tax; 
220(4.6)—(4.63) 


dividend received by, allocation to beneficiary, 
104(19), (20) | 

division of property among other trusts, 107.4(2) 
election by, see Election(s): trust 


eligible capital property, distribution to beneficiary, 
107(2)(f) 


eligible taxable capital gains, defined, 108(1) 
employee, see Employee trust 

employees’ charity 

e-; TECeIpts, Ree. 302 

employees profit sharing plan, under, 144(2) 

°* exempt, 149(1)(p) 

environmental, see Qualifying environmental trust 


exclusions for purposes of certain sections, 
108(1)“trust” 


exempt beneficiary, defined, 104(5.4) 

financial institution, 142.2(1)‘‘financial institution’’(b) 
foreign, see non-resident (below) 

foreign immigration, see Immigration trust 
foreign property holdings, tax on | 

e exemption for certain master trusts, 206(2.1) 
foreign tax credit for beneficiaries, 104(22)—(22.4) 
foreign tax credit re former resident, 126(2.22) 
Hepatitis C, income of not taxable, 81(1)(g.3) 
immigration, see Immigration trust 

income interest in 

*) Cost. OL, LUGUIET) 

ee deduction for, 106(1) 

e defined, 108(1) 

e disposition of, 106(2) 


e proceeds, 106(3) . 
personal trust, in, 108(1)“income interest” 
“income” of, 108(3) 
income of beneficiaries, 108(5) 
income paid to non-resident, 212(1)(c), 212(11) 
e exemption, 212(9), (10) 
income payable to beneficiary, deduction for, 104(6) 
e non-resident beneficiary, 104(7) 
information return, Reg. 204 
inter Vivos 
e deemed creation, re non-profit association, 149(5) 
e defined, 108(1) 
¢ personal tax credits not available, 122(1.1) 
° tax payable by, 122 
interest in, see also “beneficially interested” in 
(above) 
¢ adjusted cost base 
additions to, 53(1)(d.1), (d.2), () 
deductions from, 53(2)(b.1), (h), @), G), (q) 
recomputation of, 53(4)-(6) 
interest income of, 12(3) 
investment tax credit, designation of, 127(7) 


joint partner, see Joint spousal or common-law 
partner trust 


joint spousal, see Joint spousal or common-law 
partner trust 


life insurance policy, interest in, 12.2 
loss property held by 


* reduction of loss on disposition by person 
acquiring capital interest, 107(6) 


maintenance expenses, 105(2) 
master, exempt from tax, 149(1)(0.4) 
mine reclamation, see Qualifying environmental trust 
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Trust (or estate) (cont’d) 


minor, for, 104(18) 
* transfer of property to, 74.3, 74.5(9), (10) 
multiple 
¢ basic exemption re minimum tax, 127.53(2), (3) 
¢ grouped together as one trust, 104(2) 
mutual fund, see Mutual fund trust 
non-discretionary, defined, 17(15) 
non-resident, 94(1)‘‘connected contributor’’(a) 
[proposed] 
¢ Canadian beneficiary liable for trust’s tax, 
94(3)(d)() 
¢ Canadian contributor liable for trust’s tax, 
94(3)(d)(1) 
* capital interest in cost base, deductions from, 
53(2)(1) 
¢ deduction from foreign accrual property income, 
94(4) [to be repealed] 


¢ deduction in computing taxable income, 94(3) [to 
be repealed] 


¢ deemed resident in Canada, 94(3)(a) [proposed] 
rental income from Canadian property, 216(4.1) 


¢ deemed to be non-resident corporation, where, 
94(1)(d) [to be repealed] 


discretionary, 94(1)(c) [to be repealed] 
distribution from, disclosure, 233.5 

financial assistance to, 94(6) [to be repealed] 
information return, 233.2, 233.5 

reporting requirements, 233.2, 233.5 


rights and obligations of beneficiaries, 94(2) [to be 
repealed] 
rules, 94 [to be repealed] 
transfer of property to 
* constitutes disposition, _ 
248(1)“disposition”’(e)(i1), 248(25.1) 
disclosure, 233.2 
non-resident beneficiaries, 104(7) 
non-residents, for 


e deduction for dividend from non-resident-owned 
investment corporation, 104(10), (11) 

¢ payments to, 212(1)(c) 

non-taxable dividends received by, designation re, 
104(20) 

option to acquire units in, 49(1)(c) 

payment of duties and taxes, non-disqualification, 
108(4) 

pension benefits, flow-through of, 104(27) 
pension fund or plan 
* exemption, 149(1)(o) 

personal 


¢ allocation of capital and income to different 
beneficiaries, 104(7.1) 

* capital interest in, defined, 108(1)‘‘capital 
interest’’(a) 

¢ disposition of capital interest in, 107(1)(a) 

° SNe of property to beneficiary, 107(2), 

¢ income interest in, defined, 108(1) 

personal-use property of, 46(4) 

pooled fund, see Pooled fund trust 


ost-1971 partner, see Post-1971 spousal or common- 
aw partner trust 


preferred beneficiary 

¢ defined, 108(1) 

* income of, 104(14), (15) 

prescribed, Reg. 4800.1 

* capital interest in, defined, 108(1)‘‘capital 
interest’’(a) 


2700 


° rz, pena of property to beneficiary, 107(2), 

¢ flow-through entity for capital gains exemption, 
39.1(1) 

principal residence 

¢ disposed of to taxpayer, 40(7) 

¢ distribution by spouse trust, 107(2.01) 
property transferred to 

e income imputed to transferor, 75(2) 

* income not imputed to transferor, 75(3) 
proportional holdings in property of, 259 
purchase of shares of corporation, for, loan to, 
| a Ppp 
“qualified” defined, 259(3) 
qualified investments, see Qualified investment 
qualifying disposition, rollover, 107.4 


qualifying environmental, see Qualifying 
environmental trust 


reference to trustee, executor etc., 104(1) 


registered education savings plan, under, 
146.1(1)“trust” 146.1(5) 


¢ deemed inter vivos, 146.1(11) 
¢ exempt, 149(1)(u) 
registered investment, 204.4—204.7 


registered pension plan, tax re foreign property, 
205-207 


registered retirement income fund, exempt, 149(1)(x) 
registered retirement savings plan, under, 146(4) 

* exempt, 149(1)(r) 

e tax re foreign property, 205-207 


registered supplementary unemployment benefit plan, 
exempt, 149(1)(q) 


reinsurance, see Pod ste va trust 
related segregated fund, Reg. 6100 
residence of, deemed, 250(6.1) 
resource property 
e rules, 104(5.2) 3 
resource royalty income, flow out to beneficiary, 
104(29) 
retirement compensation arrangement, see Retirement 
compensation arrangement 
return to be filed, 150(1)(c) 
; Bch. use or habitation (Quebec) deemed to be, 
rollover of property on transfer to other trust, 107.4 
rollover to another trust, i Gateemetl Bagel cata, (f) 
scientific research tax credit, 127.3(3) 
segregated fund, Reg. 6100 
self, for, see Alter ego trust 
settlor, defined, 108(1) 
small business investment, Reg. 5103 
spouse, for, 70(6)(a), 73(1.01)(c), 104(4)(a), see also 
Joint spouse or common-law partner trust; Post-1971 
spousal or common-law partner trust 
e deduction from taxable income of, 110.6(12) 
¢ deemed disposition, 104(4) 
¢ distribution by, in satisfaction of capital interest, 
107(4) 
¢ double taxation relief, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty: Art. 
XXVI:3(g) 


¢ family farm corporation transferred from, to 
children, 70(9.3 


e farm property transferred from, to. children, 
70(9. 

¢ how created, 70(6), 70(7), 73(1.01) 

¢ indefeasible vesting of property in, 70(6) 

* not disqualified by certain payments, 108(4) 
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Trust (or estate) (cont’d) 


principal residence 

¢ disposed of to, 40(4) 

e distribution by, 107(2.01) 

* property of, 40(5) 
property transferred to, inter vivos, 73(1) 

° capital cost, and deemed allowance, 73(2) 
reserves allowed to, for year of taxpayer’s death, 
72(2) 
special rules applicable, 70(7), (8) 
together with self, see Alter ego trust 
transfer of property to, 74.3, 74.5(9), (10) 
transfer or distribution to, on death of taxpayer, 
70(6) 
value of property acquired, 70(6), 73 

status of, Reg. Part XLVIII 

substitution (Quebec) deemed to be, 248(3) 

SUBDIR HEALY unemployment benefit plan, under, 

145(2) 


tax paid under Part XII.2 
credit for, included in beneficiary’s income, 
104(31) 
deduction for, 104(30) 
tax re property held by, 207.1 
taxable dividends received by 
designation re, 104(19) 
payable to non-resident beneficiary, 82(1)(a)(i.1) 
taxed as individual, 104(2) 
testamentary, 108(1) 


deferred profit sharing plan benefits received by, 
104(27.1) 


instalments, 104(23)(e) 

rules applicable, 104(23), (28) 

superannuation or pension benefits received by, 
104(27) 

taxation year of, 104(23)(a), (b) 


transfers between, 104(5.8), 248(1)“disposition’(e), 
(f), 248(25.2) 


transfers to, for minor or spouse, 74.5(9), (10) 
trustee of, see Trustee 

unit, see Unit trust 

usufruct (Quebec) deemed to be, 248(3) 
vacation pay, exempt, 149(1)(y) 

voting, Reg. 4800. 1(c) 

where deemed not at arm’s length, 206(4) 
windup of, deemed resident, 250(6.1) 


Trust and loan corporations 
e taxable income earned in a province, Reg. 405 


Trust company, see also Financial institution 
¢ defined, for FAPI purposes, 95(1) 


Trust-purpose income 
¢ defined, 104(29)(c) 
Trustee, see also Legal representative; Trust (or estate) 


deemed to be legal representative, 248(1)‘‘legal 
representative” 


in bankruptcy, see Bankruptcy: trustee in 
information return, Reg. 204 
liable for Part X tax, 198(3) 
liable for Part XII.2 tax, 210.2(6) 
obligations of, 159 
public, disposition of Canadian securities, 39(5)(c) 
return required of, 150(3) 

penalty for failure to file, 162(3) 
school board, expense allowance exempt, 81(3) 
shares held by, for employee, 7(2) 


° sire purchased by, for employees of corporation, 
¢ withholding tax, liability for, 227(5), (5.1)(a) 
Tuition fees 

¢ adult basic education, see Adult basic education 

* credit for, 118.5 

e ancillary fees, 118.5(3) 

* commuter’s, 118.5(1)(c) 

e deemed residents, 118.5(2) 

e in Canada, 118.5(1)(a) 

* outside Canada, 118.5(1)(b) 

* unused 

° transfer to spouse, 118.8 

° transfer to supporting ‘person, 118.9 

Tunnel, capital cost allowance, Reg. Sch. II:Cl. 1(j) 
Turbine, see Combustion turbines 

Tutoring service 

e medical expense credit, 118.2(2)(1.91) 


Twenty-one years 

¢ deemed realization of trust gains, 104(4), (5), 
(5.3)-(5.8) 

Two-year rolling start rule 


¢ when property available for use, 13(27)(b), 13(28)(c), 
13(29) 


U 
UCC, see Undepreciated capital cost 
UI, see Unemployment insurance 
U.S., see United States 


Uncle, see also Niece/nephew 

e defined, 252(2)(e) 

¢ dependent, 118(6)(b) 

e great-uncle defined, 252(2)(f) 

Undepreciated capital cost, see also Capital cost; 

Depreciable property 

¢ defined, 13(21) 

¢ exceeding fair market value at time of transfer, 
13(21.2), 20(16) 

e reduction on debt forgiveness, 80(5)(b) 

¢ transferred property, 13(5) 

Underlying foreign tax applicable (of foreign 

affiliate) 

¢ defined, Reg. 5907(1) 

Underlying foreign tax (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Underlying foreign tax reduction 

e defined, FAPI rules, Reg. 5905(22) 

Underlying payment (securities lending 

arrangement) 

¢ on qualified security, 260(5), (5.1) 

no deduction, 18(1)(w) 

Underpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Undertaking 

* meaning of, when investing in limited partnership, 
253.1(a) 

Undertaking future obligations 

* deduction for, 20(24) 

Undivided interest 

¢ in property transferred by tax debtor, fair market 
value, 160(3.1) 

Undue hardship 


* reduction in security to be posted on emigration, 
220(4.7), (4.71) 
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Undue hardship (cont’d) 
* reduction in source withholdings, 153(1.1) 


*¢ payments to actors, 212(5.3) 
¢ refund instalments, 164(1.51)—-(1.53) 


Unearned commissions 

e reserve for, 32 

Unemployment insurance, see Employment insurance 

Unenforceable debt, see Statute-barred debt, deemed 

settled 

Ungulates, grazing, 80.3(1)“breeding animals” 

tora capital cost allowance, Reg. Sch. II:Cl. 

2(1) 

Unincorporated association or organization, see Non- 

profit organization 

Union 

¢ election by, re foreign pension plan, Reg. 6804(3) 

¢ exemption, 149(1)(k) 

¢ locals and branches deemed to be one employer for 
pension purposes, 252.1 

¢ membership dues 

ee deduction for, 8(1)G)(iv), (v) 

e¢ where not deductible, 8(5) 

¢ strike pay taxed or exempt? no legislative reference 

¢ venture capital, see Labour-sponsored venture capital 
corporation (LSVCC) 

Unit 

¢ mutual fund trust, see Mutual fund trust: unit of 

¢ trust, see Unit trust 


Unit trust, see also Mutual fund trust 

¢ adjusted cost base of unit, 53(1)(d.1), 53(2)(h), G) 

¢ annuity contract, interest in, 12.2 

¢ “block of units” defined, Reg. 4803(1) 

¢ defined, 108(2), 248(1) 

¢ excluded from various trust rules, 108(1)“trust’(f) 

* expenses of issuing or selling, 20(1)(e) 

¢ life insurance policy, interest in, 12.2 

* non-resident 

e¢ adjusted cost base of unit, 53(2)q) 

United Kingdom, see also Foreign government 

¢ defined, /nterpretation Act 35(1) 

° stock exchange recognized, Reg. 3201(n) 

¢ Tax Convention, see Table of Contents 

* universities, gifts to, Reg. Sch. VII s. 2 

* war pension exempt, 81(1)(e) 

United Mexican States, see Mexico 

United Nations and its agencies 

¢ agency of, excluded from non-resident trust rules, 
94(1)“exempt foreign trust’(c)(i) [proposed] 

* employment income from 

ee deduction, 110(1)(f)qi1) 

¢ gifts to 

¢¢ by corporation, 110.1(1)(a)(v) 

e¢ by individual, 118.1(1)“total charitable gifts”(e) 

United States, see also Foreign government; Non- 

resident 


¢ artiste or athlete, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVI 


* collection of Canadian tax by IRS, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty: Art. XXVILA 


* commuter to, see Commuter to United States 
* corporate spin-off, see Foreign spin-off 
¢ defined, 19(5), Interpretation Act s. 35(1) 


*¢ for treaty purposes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. III: 1(b) 


e dividends, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty: Art. X 


* donations to charities in, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXI:6; 
118.109) 

* estate taxes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIX B 


¢ franchise payment to resident of, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XII:3(c) 

* gambling losses in, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty: Art. XXIL:3 

¢ generally accepted accounting principles acceptable 
For FIE rules, OA. 1(2)(b) [proposed] 


* government, employees of, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XIX, 
XXVIII 


¢ green card holder, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty: Art. IV:1 


* income from source in, received for non- ‘resident 
ee information return, Reg. 203 


¢ Individual Retirement Account, see Foreign 
retirement arrangement 


¢ interest, Canada—U.S. Tax Convention Canada-U:.S. 
Tax Treaty:Art. X 


¢ Internal Revenue Service, see Internal Revenue 
Service (U.S.) 


e investment in, excluded from foreign investment 
entity rules, 94.1(1)“exempt interest” (e)(ii)(B)dD) 
[proposed] 


¢ limitation on treat y benefits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXIX A 


¢ limited liability company, treated as foreign affiliate, 
Reg. 5907(11.2)(b) 

e Nature Conservancy, prescribed donee, Reg. 3504 

* newspaper or periodical printed in, 19(1)(b) 


¢ pensions, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVIII 


e RRSP deferral, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVHI:7 


¢ Railroad Retirement Act Tier | benefits, 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVIII:5 


¢ Real Estate Investment Trust, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X:7(c) 


¢ Real Estate Mortgage Investment Conduit, 
Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X1:9 


¢ real property interest, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty: Art. XVIUI:3 | 


¢ Regulated Investment Company, see Regulated 
Investment Company (U.S. ; 


¢ royalties paid to resident of, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XII 


¢ § corporation, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIX:5 (Protocol) 


* social security benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X VIII:5 


° social security taxes, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIV:2(a)(ii) 


* credit against Canadian tax, 122.7 
state income tax, 126(5), (7) 
stock exchanges recognized, Reg. 3201(0) 
Tax Convention, see Table of Contents 
university, gift to, Reg. 3503; Schedule’ VII, 
Canada—U é Tax Convention Canada-U.S. Tax 
Treaty:Art. XXI:6 
Unitized oil or gas field in Canada 
* Canadian oil and gas property expense, 66(12.5) 
° ea diete and development expenses, 66(12.2), 
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University 
¢ fees, see Tuition fees 


* outside Canada, prescribed, Reg. 3503, Reg. Sch. 
Vul 


ee gifts to deductible, 118.1(1) 

* trust for, exempt from non-resident trust rules, 
94(1)“exempt foreign trust’’(c)(11) 

° U.S., see United States: university 

Unpaid amount 

¢ general rules, 78 

* investment tax credit limitation, 127(26) 

* tax shelter investment, 143.2(1)“limited-recourse 
amount’, 143.2(6) 


Unpaid claims reserve, see Insurance corporation: 

reserve for unpaid claims 

Unrealized proceeds of disposition, 40(1)(a)(ii1) 

Unreasonable amount 

* expense, no deduction for, 67 

ee paid by non-resident, 247 

ee paid to non-resident, 247 

Unrecognized loss (re debt forgiveness rules) 

¢ defined, 80(1) 

* use of to limit income inclusion, 80(13)D(a)() 

Unrelated group, defined, 251(4) 

Unused foreign tax credit, see Foreign tax credit: 

unused 

Unused Part 1.3 tax credit 

e defined,, 125.3(4) 

Unused Part VI tax credit 

© “deimea, 2 2). 2(5) 

Unused portion of a beneficiary’s exempt capital 

gains balance 

e defined, 144(1) 

Unused RRSP deduction room 

¢ defined, 146(1), 248(1) 

¢ effect on excess RRSP contributions, 204.2(1.1)(b)A 

¢ effect on RRSP deduction limit, 146(1)“RRSP 
deduction limit”A 

Unused surtax credit 

¢ defined, 125.3(4), 181.1(7), 190.1(6) 

¢ defined, 181.1(6), 190.1(5) 

¢ reduces Part 1.3 tax, 181.1(4) 

¢ reduces Part VI tax, 190.1(6) 

Unused tuition and education tax credits 

e defined, 118.61(1) 

Use, right of (Quebec) 

¢ deemed to be trust, 248(3) 


Use of property, see Production or use 


Usufruct (Quebec) 
°* deemed to be trust, 248(3) 


Utensils, see Kitchen utensils 

Utilities 

* service connection, deduction, 20(1)(ee) 
V 

V-day, see Valuation day 

Vacant land 

¢ limitation on deductions, 18(2)—(3.7) 

Vacation pay trust 

¢ exemption, 149(1)(y) 

Valuation activity 

¢ defined, for third-party penalty, 163.2(1) 


Valuation costs 

¢ added to cost base of property, 53(1)(n) 
Valuation day 

¢ defined, ITAR 24 


¢ fair market value on, election by individual to use, 
Reg. 4700 


¢ proclamation, ITAR 25 

¢ property held since before, 

** capital property, ITAR 26(3) 

ee depreciable property, ITAR 20(1) 

° Pie shares and securities on, Reg. Sch. 


Valuation of inventory, see Inventory: valuation of 


Value, see also Fair market value 

¢ defined, for insurers regulations, Reg. 2400(1) 

Value-added tax, see Goods and services tax 

Van 

¢ deemed not to be automobile, 248(1)“automobile’’(e) 

¢ wheelchair access, medical expense credit, 

118.2(2)(.7) 

Vancouver 

¢ international banking centre, 33.1(3) 

Vancouver Stock Exchange, see also TSX 

¢ prescribed stock exchange, , Reg. 3200(d) [repealed] 

Variable benefits 

¢ registered pension plan, Reg. 8506(1)(e.1) 

** non-payment of minimum amount, Reg. 
850 (4-6) 

Variation of trust, effect of, 108(6) 

Vatican City, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 7 

Vats, capital cost allowance, Reg. Sch. II:Cl. 8 

Vehicle, see also Automobile; Motor vehicle; 

Passenger vehicle 


¢ device to permit person with mobility impairment to 
drive 


ee medical expense, Reg. 5700(n) 

* mechanic, see Apprentice mechanic 

Venture capital corporation, prescribed, see also 
Labour-sponsored venture capital corporation (LS VCC) 
assistance, Reg. Part LX VI 

defined, Reg. 6700 

disposition of shares of 

¢ capital loss, 40(2)q@) 

exempt from Part IV tax, 186.2 

in definition of Canadian-controlled private 
corporation, 125(7) 

¢ labour-sponsored, defined, Reg. 6701 


¢ may control private corporation, 89(1)‘‘private 
corporation” 
¢ prescribed assistance, Reg. 6702 


e shares of 
¢¢ prescribed assistance, deduction from cost base, 
S3(2)(kK)G)(C) 


Verification, see Audit 


Vertical amalgamation 

¢ carryback of losses, 87(2.11) 

¢ deemed cost of capital properties, 87(11)(b) 

¢ deemed proceeds from subsidiary’s shares, 87(11)(a) 
Vertical (short-form) amalgamation, see also 
Amalgamation 

* carryback of losses, 87(2.11) 

Vessel 


* capital cost allowance, Reg. 1100(1)(v), Reg. Sch. 
Ii€1./ 
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Vessel (cont’d) 
** separate classes, Reg. 1101(2)—(2b) 


eee exclusion where structured financing facility, 
Reg. 1101(2c), Sch. II:Cl. 41(b) 


certified 

* capital cost allowance, Reg. 1100(1)(v) 
conversion cost deemed separate class, 13(14), (17) 
defined, 13(21) 

deposit under Canadian Vessel Construction 
Assistance Act 


¢ disposition of, 13(19), (20) 
disposition of, 13(15) 
¢ election, 13(16) 
fishing, additional capital cost allowance, Reg. 
1100(1)G) 
¢ quadrennial survey, reserve for, 20(1)(0), Reg. 3600 
* reassessment in certain cases, 13(18) 


¢ transfer of, under, Canadian Vessel Construction ~ 
Assistance Act 


ee* recapture of depreciation, 13(13) 

‘Vested indefeasibly”’ 

¢ meaning of, 248(9.2) 

Veterans’ pensions 

* exempt, 81(1)(d), (e) 

Veterinarian, see Professional practice 

VIA Rail, see also Railway 

“subject to tax; 272), Res: 7100 

ViaVoice software, medical expense credit, 
118.2(2)(.42) 

Vibratory signalling device for the hearing-impaired 
¢ medical expense credit, Reg. 5700(q.1) 

Victims of crime 

* compensation payments exempt, 81(1)(q), Reg. 6501 
Video games 

° capital cost allowance, Reg. Sch. II:Cl. 16(f) 
Video laser-disk (includes DVD) 

¢ rental, capital cost allowance, Reg. Sch. Il:Cl. 12(r) 
ee excluded from half-year rule, Reg. 1100(2)(a)@ii) 
Video tapes 

¢. film or video production services credit, 125.5 
Viscosity 

¢ hydrocarbons, determination of, Reg. 1107 

Visitor to Canada 

¢ 183 days, deemed resident, 250(1)(a) 

Visual signalling device for the hearing-impaired 

e medical expense credit, Reg. 5700(q.1) 

Vitamin B12, as medical expense, 118.2(2)(k) 

Voice recognition software, medical expense credit, 
118.2(2)(.42) 

Volunteer 

* emergency worker 

** exemption from employment income, 81(4) 
Volunteer business exemption 

¢ charities, 149.1(1)‘‘related business” 

Volunteer firefighter, see Fire fighter 

Voting trust, Reg. 4800.1(c) 


¢ flow-through entity for capital gains exemption, 
39.1(1) 


W 
WEBs 


° sea investments for deferred income plans, Reg. 
900(1)(n.1) 


WIS, see Working Income Supplement 


Wage measure 

¢ defined, 147.1(1) 

¢ used in calculating “average wage’, 147.1(1) 
Wagering losses, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXII:3 

Wages, see Salary 

Wagon, capital cost allowance, Reg. Sch. II:Cl. 10(d) 
Waiver 

* penalty or interest, of, by Minister, 220(3.1) 

° peneen plan conditions, by Minister, 147.1(18)(a), 


¢ RESP age requirements, where beneficiary disabled, 
146.1(2.2) 

* reassessment period, of, by taxpayer, 152(4)(a)(ii), 
2 (4a) 

* requirement to file form or document, of, by 
Minister, 220(2.1) 

¢ retention of document or thing seized, by Mines 
231.500) 

¢ right to appeal. binding, 169(2.2) 

¢ right to object, binding, 165(1.2), 169(2.2) 

¢ solicitor-client privilege, of, by client, 232(14) 

* tax on overcontribution to deferred income plan, by 
Minister, 204.1(4) 


° tax on overcontribution to RESP, 204.91(2) 
Walking aids 

e medical expense, Reg. 5700(i) 

War savings certificate, income exempt, 81(1)(b) 
War service 

¢ pension payments for, exempt, 81(1)(d), (e) 
War Veterans Allowance Act 

e pension under, exempt, 81(1)(d) 
Warehousing of flow-through expenses, 66(19) 
Warrant, see Option; Search warrant 
Warranty 

¢ amount receivable for, on sale of property, 42 
e disposition of property subject to, 42 

¢ outlays, pursuant to 

*e¢ on amalgamation, 87(2)(n) 

e reserve for, not allowed, 20(7) 

Water 


e distribution of, by municipal corporation, exemption, 
149(1.2) 


Water distributing equipment 


* capital cost allowance, Reg. Sch. I:Cl. 1(0), Sch. 
WE Woe) 


Water purifier 

¢ medical expense credit for, Reg. 5700(c.1) 
Water system for mine 

¢ capital cost allowance, Reg. Sch. II:Cl. 10(1) 
Weak currency debt 

¢ defined, 20.3(1) 

e limit on interest deduction, 20.3(2) 

Wearing apparel for rental 

* capital cost allowance, Reg. Sch. II:Cl. 12(k) 


Webb case (1974) overruled, 64.1 


Weighted Canadian liabilities 
e defined, insurers, Reg. 2400(1) 


Weighted total liabilities 
e defined, insurers, Reg. 2400(1) 


Wel Holdings case overruled, 244(13.1) [repealed] 
Welfare, see Social assistance payment 
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Well 

¢ defined, for qualified CEE, Reg. 4608(1) 
Western Grain Stabilization Act 

° fees paid, deductible, 20(1)(ff) 

* payment received under, income, 12(1)(p) 


Wharf, capital cost allowance, Reg. Sch. I:Cl. 3, Sch. 


II:Cl. 6 

¢ for mine, Reg. Sch. II:Cl. 10(1) 

Wheelchair 

* medical expense, 118.2(2)(i) 

* power-operated lift for, Reg. 5700(m) 

* ramp for 

*¢ deduction, 20(1)(qq) 

* * medical expense credit, 118.2(2)(1.2) 

¢ van for use with, medical expense credit, 
118.2(2)(1.7) 

Whole dividend (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Wholly-owned corporation, see also Subsidiary: 

wholly-owned corporation 

¢ defined, for corporate rollover rules, 85(1.3) 

Wife, see Spouse 

Wig, medical expense, Reg. 5700(a) 

Will 

¢ gifts by deemed made in year of death, 118.1(5) 

aS Sek traded securities, reduced capital gain, 

8(a.1)(i1) 
* transfer, release or surrender under, 248(8) 
* trust created by, 248(9.1) 


Wind energy conversion system 

* capital cost allowance, Reg. Sch. II:Cl. 34 
Wind farm project ) 

¢ test wind turbine at, see Test wind turbine 


Wind turbine, see Test wind turnbine 


Winding-up, see also Ceasing to carry on business 

* acquisition of control because of death, 88(1)(d.3) 

* appropriation of property on, 69(5), 84(2) 

e assets acquired from foreign affiliate on, 80.1(6) 

¢ Canadian corporation, rules, 88(2) 

* corporation beneficiary under life insurance policy, 
89(2) 


debt, settlement of, 80.01(4), (5) 

debt forgiveness reserve disallowed, 61.4(c) 

distribution on, 84(2), (6) 

farming inventory, 88(1.6) 

financial institution 

* continuing corporation for mark-to-market rules, 
88(1)(h) 

¢¢ deemed disposition of mark-to-market property, 

88(1)() 

ee into parent financial institution, 88(1)(a.3) 

¢ following debt forgiveness, deemed capital gain, 
80.03(3)(a)(G) 
foreign affiliate, 88(3), 95(2)(e), (e.1) 
insurance corporation, Reg. 8101(3) 
leasing properties, 16.1(4) 
net capital losses of subsidiary, 88(1.2) 

90% or more owned subsidiary, of, 88(1) 

e limited partnership losses, 88(1.1) 

* net capital losses, 88(1.2) 

* non-capital losses, 88(1.1) 

* parent corporation continuation of, 88(1.5) 
non-capital losses, treatment by parent, 111(5.4) 
parent incorporated after subsidiary’s year-end 

* computation of income and tax payable, 88(1.3) 


* partnership, see Partnership: ceasing to exist 

¢ pre-1972 capital surplus on hand, 88(2.1)—(2.3) 

¢ refundable dividend tax on hand, 87(2)(aa), 
88(1)(e.2) 

* resource expenses, 66.7(6) 

* specified debt obligation, treatment of, 88(1)(a.3), 
Reg. 9204(2) 

¢ subsidiary, of 

*¢ non-capital losses, treatment by parent, 111(5.4) 

° ¢ where an insurance corporation, 88(1)(g) 

° trust, of 

ee deemed resident throughout year, 250(6.1) 


Windmill, capital cost allowance, Reg. Sch. I:Cl. 3 
Windup, see Winding-up 
Winnipeg Stock Exchange, see alsoTSX 
e prescribed stock exchange, Reg. 3200(e) [repealed] 
Wipf case overruled, 143 
Withholding tax, 153(1), 212, 227, see also 
Remittance of taxes withheld 
e actors, non-resident, 212(5.1)—(5.3) 
agreement not to withhold, void, 227(12) 
amount of, deemed received by payee, 153(3) 
amounts deemed held in trust, 227(4), (4.1) 
amounts in trust not part of estate, 227(5) 
amounts not remitted, liability to pay, 227(9.4) 
annuity payment or commutation, 153(1)(f) 
assessment for, 227(10), (10.1) 
¢ definitions, 227(10.8) 
binding on federal and provincial governments, 
DAO NY 
commissions, 153(1)(g) 
death benefit, 153(1)(d) 
deferred profit sharing plan payment, 153(1)(h) 
directors liable for, 227.1 
dividends received by broker/dealer, 153(4), (5) 
election for, 153(1)(n), 153(1.1) 
om to iticrease, 1IoCe2), Reg. 109 
employee outside Canada, exemption, Reg. 104(2) 
employees, 153(1)(a) 
employment earnings supplement, 153(1)(s) 
employment insurance benefit, 153(1)(d.1), Reg. 
i 00, 1)“remuneration’’(g) 
exemptions 
credits on TD1 exceeding tax, Reg. 104(1) 
employee outside Canada, Reg. 104(2) 
Home Buyers’ Plan, Reg. 104(3)-(4) 
Lifelong Learning Plan, Reg. 104.1 
failure to remit amounts withheld, penalty, 227(9) 
e interest payable, 227(9.2) 
e salary or wages, from, 227(9.5) 
failure to withhold, 215(6), 227(8)—(10) 
e interest on amounts, 227(8.3) 
* retirement compensation arrangement, 227(8.2) 
e salary or wages, from, 227(8.5) 
fees and commissions, 153(1)(g) 
government assistance program, prescribed benefit, 
153(1)(m) 
¢ Home Buyers’ Plan, exemption, Reg. 104(3)-(4) 
* income-averaging annuity contract payment, 
153(1)(k) 
¢ information return, Reg. 210 
e interest on amounts not deducted or withheld, 
D2 1(8.>) 
* interference with remittances, 227(5.2)-(5.4) (draft) 
¢ labour-sponsored funds share disposition, 211.8(2) 
¢ labour-sponsored funds tax credit, 211.7(2) 
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bak seienirarns tax (cont’d) 
° large employers, must remit through financial 
institution, 153(1), Reg. 110 


¢ liability to pay amount not deducted or withheld, 
227(8.4) 


¢ Lifelong Learning Plan, exemption, Reg. 104.1 
* no action against withholder, 227(1) 

* non-periodic payments, Reg. 103 

* non-residents, see also Non-resident tax 

ee actors, 212(5.1)—(5.3) 

ee “Tees [Or senvices. Keon lu) 

ee insurers, Reg. 800-804 

ee interest, dividend and other passive income, 212 
eee payments through an agent, 215 

* not required, where, Reg. 104, 104.1 

¢ Old Age Security benefits, 180.2(3), (4) 

¢ partnership, 212(13.1), 227(15) 

¢ patronage dividends, from, 135(3) 

¢ payroll, 153(1)(a) 

e penalty, 227(8) 

¢ pension benefit, 153(1)(b) 

¢ reduction of, Reg. 809 

e refund of, 227(6), (7) 


¢ registered education savings plan, 153(1)(t), Reg. 
103(6)(g), 103(8) 


¢ registered retirement income fund payment, 153(1)()), 


Reg. 103(4), 103(6)(d.1) 

* registered retirement savings plan payment, 153(1)Q) 

* regulations, Reg. Part I 

* remittance deadlines, source deductions, Reg. 108 

* remittances to Receiver General, 153(1), Reg. 108 

* retirement compensation. arrangement contribution, 
153(1)(p) 

¢ retirement compensation arrangement distribution, 
153(1)(q) 

* retirement compensation arrangement purchase price, 
153(1)(r) 

¢ retiring allowance, 153(1)(c) 

¢ return required of employee, 227(2) 

e salary, 153(1)(a) 

* severance pay, 153(1)(c) 

¢ stock option benefit deferred, 715) 

* superannuation benefit, 153(1)(b) 

* supplementary unemployment plan benefit, 153(1)(e) 

* termination pay, 153(1)(c) 

* trustee etc., liability for, 227(5), (5.1) 

* unclaimed dividends etc., 153(4), (5) 

¢ undue hardship, 153(1.1) 


* unemployment insurance benefit, 153(1)(d.1), Reg. 
100(1)“‘remuneration”(g) 


* U.S. resident, re personal services, Canada—U.S. Tax 


Convention Canada-U.S. Tax Treaty:Art. XVII 
* wages, 153(1)(a) 
Witness 
¢ rights of at inquiry, 231.4(5) 
Wood waste 
¢ defined, Reg. 1104(13) 


Woods assets, capital cost allowance, Reg. 1100(1)(f), 
Reg. Sch. IV 


Work camp, see Construction work camp 
Work in progress of professional business 
¢ deemed to be inventory, 10(5)(a) 

* election to exclude from income, 34 


¢ valuation of, 10(4)(a) 

Work space in home 

¢ limitation on deductibility 

*¢ from business income, 18(12).. 

¢¢ from employment income, 8(13) 

Worker Adjustment Programs, see Older Worker 

Adjustment, Program for; Plant Workers Adjustment 

Program 

Workers’ compensation payment 

* deduction in computing taxable income, 110(1)(f)(@i) 

¢ disclosure of taxpayer information by CCRA, 
241(4)(n) 

¢ inclusion in income, 56(1)(v) 

e information return, Reg. 232 

Working Income Supplement, 122.61(1)A(c)C 


Working Ventures Fund, see Labour-sponsored funds 
tax credit 


Workplace Safety and Insurance Board, see 

Workers’ compensation payment 

World Anti- Doping Agency 

¢ employment income from, deduction for, 
110(1)(MGiu), Reg. 8900(2) 

Writing 

¢ defined, Interpretation Act 35(1) 


Wrongful dismissal award, see Retiring allowance 


X,Y, Z 

X-rays 

¢ cost of, as medical expense, 118.2(2)(0) 

Y2K, see Year 2000 computer hardware and software 

YMPE, see Year’s Maximum Pensionable Earnings 

Yacht 

¢ expense of, not deductible, 18(1)(1)G) 

¢ limitation on CCA claim where rented out, Reg. 
1100(15)-(20) 

Year, see Calendar year; Taxation year 

Year 2000 computer hardware and software 

° accelerated CCA, Reg. 1100( 1)(zg), (zh) 

Year-end 

¢ deemed, where control changes, 249(4) 

Year’s Maximum Pensionable Earnings 

* base for SR&ED proxy amount re salaries, Reg. 
2900(7) 

¢ defined, Reg. 8500(1) 

Yukon Territory, see also Northern Canada 

¢ additional $0.04 reasonable kilometrage allowance, 
Reg. 7306(a)(ii1) 

* tax rates, see introductory pages 


Zero, minimum amount for formula calculations, 
Zo 

Zone 

* economic, see Exclusive economic zone 

¢ prescribed, see Northern Canada 

¢ tax-free, ITAR 26(3) 
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IF YOU PURCHASED THE CD-ROM, LET'S GET STARTED! 


To install, click Start and click Run. Enter d:\setup.exe (where d is your CD-ROM drive) and click OK. That’s it! Good 
luck with your research! 


Take this short tour to familiarize yourself with the new features of Folio 4: 
New Functionality — the print document button 


We have introduced a new print document button that greatly simplifies printing. If you wish to just print the document 
that you are currently viewing, ensure that the cursor is placed within the document and click on the Print Document 
button. 


> — Click in the infobase whose table of contents you want to view. The text infobase is on the left side of your screen. 
The find infobase, which contains valuable cross-reference information for all the documents in the text infobase, 
is on the right. Click in the text infobase. 


> Click on the Contents View button on the toolbar. You could also click on the Contents/Document View to get a 
split screen. Try both buttons now to see the difference. 


Navigate through the contents by clicking on the plus and minus signs. No need to double click! 


> Notice the small boxes on each branch of the table of contents? Click on these boxes to put a checkmark in them 
in order to restrict a search to just these branches of the infobase. For now, put a checkmark just on the Case Law 
branch. 


> On the toolbar is a search field where you can enter search terms. Click in the box and type: bank mortgage 


> Click on the Find button or simply hit enter to initiate the search. You will note that you now have a number of hits 
under case law that you can review. 


> Click on either the Full Document View button or the Contents/Document View to see your first hit. Use the next hit 
button to navigate through your hits. Is the first document clearly not relevant? Jump to the next document by 
hitting the Next Document with Hits button. 


> Begin a new search now by clicking on the Template 1 button. Immediately you should notice something different 
which is the Checked Branches box. Note it has a checkmark in it. That is because you have checked branches 
on the table of contents. If you leave this box checked, your template search will be restricted to just those 
branches of the infobase. Leave the box checked for now. In the "Within Same Paragraph" field type: bank 
mortgage. Click on OK. If you haven't got the table of contents in view, click on the Contents View button. Do you 
notice something different? In all likelihood, the number of hits you have is much fewer. That is because you 
restricted the search so that bank and mortgage had to be in the same paragraph. The other search field only 
required them to be within the same document. 


WV 


Click on the Synchronize Contents button to open the Table of Contents to see where your first hit is. You can now 
simply double click on the document in order to automatically bring up the Full Document View. 


» Click on the Next Hit button to see where your first hit is in the document. You can now tag that record for the 
purposes of printing or saving to a file by clicking on the Tag button on the toolbar. You could also tag the record 
by typing ctrl + t. 


Vv 


Click on the Print button to bring up the Print dialogue box. Note that "tagged records" is selected because we 
have tagged records. Click on OK to print the tagged records. To save them to a file, select Export from the File 
menu. Let's now see some of the enhanced flexibility of the print function in Folio 4.3. If necessary, click on the 
Contents View button to bring up the table of contents. Go to the View menu and click on Clear all Checks to start 
fresh. Now find a number of documents that you would like to print and put checkmarks in their boxes. Now click 
on the Print button. Click on the Section radio button. Note the mini table of contents that will show the documents 
you have checked. Click on the OK button to batch print all the documents you selected in the table of contents. 
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